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Education  Department 

RULES 

Postsecondary  education: 
Developing  Hispanic-Serving  Institutions,  Strengthening 
Institutions,  American  Indian  Tribally  Controlled 
Colleges  and  Universities  Programs,  etc.,  79309- 
79311 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondary  education — 
Graduate  Assistance  in  Areas  of  National  Need  Program 
and  Jacob  K.  Javits  Fellowship  Program,  79346 


Printed  on  recycled  paper. 


Meetings: 

\Veb-Bc>sed  Education  (.omriiissuiii.  7H:-i4ei 

Energy  Department 

.See  Federal  Energy  Regulatory  Ci.mmis.sinn 

NOTICES 

Grants  and  cooppratup  agrfn'ments;  ciyailabilitv*  etc.  : 

Integrated  Softvyaie  Infrastructure  OntPrs.  74:U()-7';.i5U 
Scientific  Discoyery  through  Advaiiced  (Computing; 
National  Collaboratories  and  High  Ferfnnna.nce 
Networks.  793.50-79,-)54 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approxal  and 
promulgation:  various  States: 
California,  79314-79317 
NOTICES 
Reports  and  guidance  doc;uments:  a\ailabilit\'.  et( 

Onsite/decentralized  wastewater  systems  management 
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Radio  stations;  table  of  assignments; 

Arizona.  79318 
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Federal  Railroad  Administration 
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rates  lieteniiuiation.  79318-79319 

Federal  Reserve  System 

NOTICES 

Haiik>  and  bank  holding  companies: 
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NOTICES 
.Mf-etings: 
Service  Regulations  Committee.  79416 
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NOTICES 
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NOTICES 
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Eniergenc\-  Food  Assistance  Program,  (.ommodities 
availdhilitv.  7934()-79;i41 

General  Services  Administration 

PROPOSED  RULES 

Federal  .-Xiquisition  Regulation  (F.^R): 

Federal  Supply  Schedule  order  disputes  and  incidental 
items,  79701-7970,5 

IHealth  and  Human  Services  Department 

St'f  (Centers  for  [disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
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(Organization,  functions,  and  authority  delegations: 

Civil  Rights  Office.  79368-79369 
Reports  and  ;4Uidanc;e  documents;  availability,  etc; 

National  Bioethics  Advisor\  Committee  report;  Human 
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comment  request.  7936^)— 79370 
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NOTICES 

AgencN'  informatitin  collection  activities: 

Proposed  collec;tion;  comment  request.  79379-79413 
Submission  for  (^MB  revieu ;  comment  request,  79413- 
79414 
(irrints  and  cooperative  agreements;  availability,  etc.: 
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.•\ccess  Housing  2000  Initiative.  79697-79700 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 

Nonimmigrant  classes: 

A(  tuaries  and  plant  pathologists;  addition  to  Appendix 
1803. D.l  of  North  .\merican  Free  Trade  Agreement, 
79320-79323 
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NOTICES 
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[amul  Indian  Village.  CA.  79417-79420 

Interior  Department 

Sfc  Fish  and  Wildlife  Service 

See  Indian  .Affairs  Bureau 

.See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidumping: 

.•\ntifriction  bearings  (other  than  tapen^d  roller  bearings) 
and  parts  from — 
\'arious  countries.  79341-79342 
Corrosion-resistant  carbon  steel  flat  products  from — 
Japan.  79342 
Applications,  hearings,  determinations,  etc.: 

National  Institute  of  Standards  and  Technology.  79343 


Federal  Register/ Vol  65,  No.  244 /Tuesday,  December  19,  2000 /Contents 


V 


International  Trade  Commission 

NOTICES 

Import  investigations: 
4-Androstenediol,  79424-79425 
Ethyl  alcohol  for  fuel  use;  imports;  base  quantity 

determination,  79425-79426 
European  Union  policies;  effect  on  U.S.  competitive 

position  and  European  Union  horticultural  products 

sectors.  79426-79427 
Expandable  polystyrene  resins  from — 

Indonesia,  79426 
Extruded  rubber  thread,  79426 
Synchronous  dynamic  random  access  memory  devices 

and  modules  and  products  containing  same.  79427- 

79428 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Service 

Sep  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 
Comprehensive  program  plan  (2001  FY),  79673-79696 

Land  Management  Bureau 

PROPOSED  RULES 

Minerals  management: 
Oil  and  gas  leasing — 
Federal  Helium  Program  requirements;  public  meetings 
and  comment  reque.st,  79325-79327 
NOTICES 
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Proposed  collection;  comment  request,  79420-79421 
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79421-79422 
Resource  management  plans,  etc.: 

Powder  River  Resource  Area  et  al.,  MT,  79422-79423 
Withdrawal  and  reservation  of  lands; 
Montana  and  Idaho,  79423-79424 

Marnime  Administration 

NOTICES 

Fishery  endorsements;  vessel  ownership  and  control 
requirements  applicabilitv: 
PACIFIC  KNIGHT,  79451-79457 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Federal  Supply  Schedule  order  disputes  and  incidental 
items,  79701-79703 

National  Capital  Planning  Commission 

NOTICES 

Environmental  statements;  availability,  etc.; 
Memorials  and  Museums  Master  Plan;  comment  request, 
79431 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities; 

Submission  for  0MB  review;  comment  request,  79374- 
79375 
Meetings: 

National  Eye  Institute,  79375-79376 
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National  Institute  of  Allergv  and  Infectious  Diseases, 

79377 
National  Institute  of  Neurological  Disorders  and  Stroke. 

79378-79379 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  79377-79378 
National  Institute  on  Drug  Abuse.  79378 
Scientific  Review  Center,  79379 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Southern  California  steelhead.  79328-79336 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Olympic  Coast  National  Marine  Sanctuarv  ,\dvisorv 
Council.  79343 

National  Parl(  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations.  79424 

Nuclear  Regulatory  Commission 

RULES 

Spent  nuclear  fuel  and  high-le\el  radioactive  waste: 
independent  storage;  licensing  requirements: 
Approved  spent  fuel  storage  casks;  list 
Correction.  79309 
NOTICES 

Meetings;  Sunshine  Act.  79432-79433 
Applications,  hearings,  determinations,  etc.: 
Consumer  Energy  Co..  79431-79432 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  L'nited  States 

Personnel  Management  Office 

RULES 

Prevailing  rate  svstems.  79305-79307 
PROPOSED  RULES 
Prevailing  rate  svstems.  79320 
NOTICES 

Internal  Revenue  Service  broadbanding  systems;  OPM 
criteria,  79433-79438 

Postal  Service 

RULES 

Domestic  Mail  Manual: 

Address  list  sequencing  service.  79311-79314 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  In.stitutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials  transportaiion; 
Preemption  determinations — 
Boston  &  Maine  Corp..  79458 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  79438- 
79439 
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State  Department 

NOTICES 

Ar:ii^  tAport  (Control  Act: 

D't  rininations.  79441 
\!.'.'n:it;s: 

in'>  riMtiiinal  Tolerommunicafion  Advisory  Committee, 
"(44  1-79442 
Mi>sile  technology  proliferation  activities;  sanctions: 

Irani  entities,  79441 

Kiis^ian  entities:  removed,  79441 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Miftdce  coal  mining  and  reclamatu)n  operations: 
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Surface  Transportation  Board 
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K  iii:    I'!  iiperation.  acquisition,  construction,  etc.: 
H',t'  iln  Ridge  Rpoional  Rail  .\uthoritv.  79458 

Textile  Agreements  implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative.  Office  of  United  States 

NOTICES 

K.  ports  and  guidance  documents;  availability,  etc.: 
trade  agreements;  environmental  review;  Executive 
Order  1.3141  implementation;  comment  request, 
79442-79449 

Transportation  Department 

,^ft'  i-'fiifTdi  .Aviation  .Aiiiiiiiustration 

See  Federal  Highvva\  .Administration 

See  Federal  Railroad  Administration 

See  Maritime  Administration 

See  Research  and  Special  Programs  Administration 

Sp*  Surface  Transportation  Board 

RULES 

\\alkplace  drug  and  alcohol  testing  programs: 
t'rocedures;  revision,  79461-79579 


Treasury  Department 
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Boycotts,  international: 

Coiinlrii's  rt'ciuiring  I  ooperation:  list,  79454 

Veterans  Affairs  Department 

NOTICES 

\ijii(iis(  ruiiination  on  basis  of  s(\x  in  fedfrall\'  assisted 
I'dui  ation  programs  or  acti\ities;  Federal  financial 
assistaiii  r  (  o\frf(i  !n  Title  L\.  79459 
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Rules  and  Regulations 


Federal  Register 

Vol,   65,   No.   244 

Tuesday.  December  19.  2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  (}^ished  under 
50  titles  pursuant  to  44  U.S.a'1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of' 
new  booths  are  Hsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  532 
RIN  3206-AJ24 


N 


Prevailing  Rate  Systems;  Abolishment 
of  the  St.  Louis,  MO,  Special  Wage 
Schedule  for  Printing  Positions 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  that 
will  abolish  the  St.  Louis,  MO,  Federal 
Wage  System  (FWS)  special  wage 
schedule  for  printing  positions.  Printing 
and  lithographic  employees  in  the  St. 
Louis  wage  area  will  now  be  paid  from 
the  regular  St.  Louis  appropriated  fund 
FWS  wage  area  schedule.  This  change  is 
necessary  because  there  are  no  longer 
enough  printing  and  lithographic 
employees  in  the  wage  area  to  conduct 
the  local  special  wage  survey 
successfully. 

DATES:  Effective  Date:  This  regulation  is 
effective  on  January  18,  2001. 
Applicability  Date:  Agencies  will  place 
employees  who  are  paid  from  the  St. 
Louis  special  wage  schedule  on  the  St. 
Louis  regular  wage  schedule  on 
December  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chentv  I.  Carpenter  at  (202)  606-8359; 
by  FAX  at  (202)  606-^264;  or  by  email 
at  cicarpen@opm.gov. 
SUPPLEMENTARY  INFORMATION:  On 
September  14,  2000,  the  Office  of 
Personnel  Management  published  an 
interim  rule  (65  FR  55431)  to  abolish  the 
St.  Louis,  MO,  Federal  Wage  System 
(FWS)  special  wage  schedule  for 
printing  positions.  The  interim  rule  had 
a  30-day  period  for  comment,  during 
which  we  received  no  comments. 

The  Department  of  Defense  (DOD) 
recommended  that  we  abolish  this 


special  wage  schedule  because  it  has 
become  extremely  difficult  for  DOD  to 
release  adequate  numbers  of  employees 
to  conduct  the  local  special  wage  survey 
successfully.  The  number  of  printing 
and  lithographic  employees  in  the  wage 
area  has  declined  from  about  225 
employees  in  1985  to  about  17 
employees  currently.  These  employees 
work  in  various  locations  throughout 
the  St.  Louis  wage  area.  Twelve  of  these 
employee«  work  for  the  Defense 
Logistics  Agency,  four  work  for  the 
Department  of  the  Army,  and  one  works 
for  the  National  Guard  Bureau.  DOD  has 
found  it  increasingly  difficult  to  comply 
with  the  requirement  that  employees 
paid  from  the  special  printing  schedule 
participate  in  the  local  special  wage 
survey  process.  The  decline  in 
employment  is  expected  to  continue 
until  there  are  no  longer  any  printing 
and  lithographic  employees  in  the  wage 
area. 

Printing  and  lithographic  employees 
will  convert  to  the  St.  Louis  F\VS 
regular  wage  schedule  on  a  grade-for- 
grade  basis.  Each  employee's  new  rate  of 
pay  will  be  set  at  the  step  rate  for  the 
applicable  grade  of  the  regular  wage 
schedule  that  equals  the  employee's 
existing  rate  of  pay.  If  an  employee's 
existing  pay  rate  falls  between  two  steps 
on  the  regular  schedule,  the  new  rate 
will  be  set  at  the  higher  of  the  two  steps. 
If  an  employee's  existing  pay  rate  is 
higher  than  the  highest  rate  for  his  or 
her  grade  on  the  regular  schedule,  the 
employee  will,  if  otherwise  eligible,  be 
entitled  to  pay  retention.  The  Federal 
Prevailing  Rate  Advisorv'  Committee, 
the  national  labor-management 
committee  that  advises  0PM  on  FWS 
pay  matters,  reviewed  and  concurred  by 
consensus  with  this  change. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

Accordingly,  under  the  authoritv  of  5 
U.S.C.  5343,  the  interim  rule  (65  FR 
55431)  amending  5  CFR  part  532 
published  on  September  14,  2000.  is 
adopted  as  final  with  no  changes. 


V.S.  Office  of  Personnel  Management. 
)anice  R.  Lachance. 
Dirertor 

|FK  Doc.  00-32284  Filed  12-18-00;  8;45  am] 
BILUNG  CODE  6325-01 -P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AJ23 

Prevailing  Rate  Systems;  Redefinition 
of  the  Los  Angeles,  CA,  Appropriated 
Fund  Wage  Area 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
rule  to  remove  Inyo  County.  CA.  from 
the  Los  Angeles.  CA.  appropriated  fund 
Federal  Wage  System  (FWS)  wage  area. 
The  county,  excluding  the  China  Lake 
Naval  Weapons  Center  portion,  will  be 
defined  to  the  Las  Vegas,  NV.  FWS  wage 
area.  This  will  affect  FWS  employees  at 
Death  Valley  National  Fark  bv  placing 
them  on  a  higher  wage  schedule 
DATES:  Effective  Date:  This  regulation  is 
effective  on  January  18.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chentv  I.  Carpenter  bv  phone  at  (202) 
606-2838.  bv  FAX  at  (202)  606-4264.  ur 
by  email  at  cicarpen@opm.go\ 
SUPPLEMENTARY  INFORMATION:  On  August 
17.  2000.  the  Office  of  Personnel 
Management  (OPM)  published  a 
proposed  rule  (65  FR  50165)  to  mo\p 
Inyo  County.  California,  from  the  Los 
Angeles,  CA,  appropriated  fund  Federal 
Wage  System  (FWS)  wage  area  to  the 
Las  Vegas.  NV.  FWS  wage  area.  The 
proposed  rule  had  a  30-day  period  for 
public  comment,  during  which  we 
received  no  comments 

OPM  considers  the  following 
regulatory  criteria  under  5  CFR  532. 2H 
when  defining  FWS  wage  area 
boundaries; 

(i)  Distance,  transportation  facilities. 
and  geographic  features; 

(ii)  Commuting  patterns;  and 

(iii)  Similarities  in  overall  population 
employment,  and  the  kinds  and  sizes  of 
private  industrial  establishments. 

Inyo  County  is  currently  an  area  of 
application  county  in  the  Los  Angeles 
wage  area.  Based  on  our  analysis  of  the 
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regulatory  criteria  for  ti.'finint; 
appropriated  funti  FWS  wage  a^ea^s.  we 
find  that  Inyo  County,  excluding  the 
portion  occupied  bv  China  Lake  Naval 
VVeapon.s  Center,  should  be  part  oi  the 
Las  Vega.s  wage  area  The  distance 
criterion  is  the  ma|or  factor  in  our 
determination.  The  county  is  much 
closer  to  the  Las  Vegas  survey  area  than 
to  the  Los  Angeles  survey  area.  Inyo 
County  is  approximatel\'  429  km  (267 
milesl  from  Los  Angeles  and  194  km 
1 120  miles)  from  Las  Vegas.  The  county 
IS  approximatelv  20 J  km  fl2f)  miles) 
from  Nellis  .\ir  Force  Base,  the  Las 
Vegas  wage  area's  host  installation.  We 
reviewed  the  other  criteria,  but  thev  did 
not  favor  one  wage  area  more  than 
another  The  Las  \'egas,  .W.  FWS  wage 
area  will  consist  of  two  survey  counties. 
Clark  and  Nye  Counties.  N\'.  and  four 
area  of  application  counties,  Esmeralda 
and  Lint  oln  Counties,  NV.  Mohave 
Countv.  .AZ.  and  Inyo  County.  CA. 

China  Lake  Naval  Weapons  Center  is 
located  in  Inyo,  Kern,  and  San 
Bernardino  Counties.  CA.  China  Lake 
Naval  Weapons  Center  will  remain  a 
part  of  the  Los  Angeles  FW.S  wage  area 
so  that  the  installation  can  ';ontuiue  to 
be  defined  tQ  a  single  wage  area.  The 
regulatory  criteria  we  use  to  define  FWS 
wage  areas  indicate  that  the  main 
emplovment  locations  for  FAVS 
emplovees  at  China  Lake  are  properly 
defined  to  the  Los  .-Xngeles  wage  area. 

The  Federal  Prevailing  Rate  .Advisory 
Committee  (FPRAC).  the  national  labor- 
management  committee  that  advises 
OPM  on  FWS  pay  matters, 
recommended  these  changes  by 
consensus.  Based  on  its  review  of  the 
"•egulatorv'  criteria  for  defining  FWS 
wage  areas,  FPR.AC  recommended  no 
other  changes  in  the  geographi( 
definition  of  the  Los  Angeles  FWS  wage 
area 

Regulatory  Flexibility  Act 

I  certifv  that  these  regulations  will  not 
have  a  significant  economic  inipac:t  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

.Administrative  practice  and 
procedure.  Freedom  of  information, 
Ciovernment  emplovees.  Reporting  and 
recordkeeping  requirements.  Wages. 

r  -S.  Offii  V  nf  Personnel  Management. 

lanice  R.  Lachance. 

Direcfor. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  5  CFR  part 
532  as  follows: 


PART  532- 
SYSTEMS 


-PREVAILING  RATE 


1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343.  5346;  §532.707 
also  issued  under  5  LI..S.C.  552. 

2.  In  appendix  C  to  subpart  B.  the 
wage  area  listing  for  the  .State  of 
California  is  amended  by  revising  the 
listing  for  Los  Angeles;  and  for  the  State 
of  Nevada,  by  revising  the  listing  for  Las 
Vegas,  to  read  as  follows: 

Appendix  C;  to  Subpart  B  of  Part  532— 
.Appropriated  Fund  Wage  and  Survey 
.Areas 


(alilornici 

•  «  *  *  * 

I. OS  .Angeres 

Sun'ev  Area 

Californi^ 
Los  Angeles 

Area  of  Application.  Survey  area  plus: 

California: 

Inyu  (Includes  the  China  Lake  Naval 
Weapons  Center  portion  only) 

Kern  (Includes  the  China  Lake  Naval 
Weapons  Center,  Edwards  .Air  Force  Base, 
and  portions  occupied  by  Federal  activities  at 
Boron  (City)  only) 

Orange 

Riverside  (Includes  the  Joshua  Tree 
National  Monument  portion  only) 

San  Bernardino  (.Ail  of  .San  Bernardino 
County  except  that  portion  occupied  by.  and 
south  and  west  of.  the  Angeles  and  San 
Bernardino  National  Forests) 

Ventura 
***** 

Nevada 
Las  \'egas 
Survey  Area 

Nevada: 
Clark 
Nye 

Area  of  Application.  Survey  area  plus: 

Nevada: 

Esmeralda 

Lincoln 
Arizona: 

Mohave 
California: 

Inyo  (Excludes  the  China  Lake  Naval 
Weapons  Center  portion  only) 
***** 

[PR  Doc.  00-32285  Filed  12-18-00;  8:45  am] 

BILLING  CODE  6325-01 -U 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AJ22 

Prevailing  Rate  Systems;  Abolishment 
of  the  Philadelphia,  PA,  Special  Wage 
Schedule  for  Printing  Positions 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
abolish  the  Philadelphia.  Pennsylvania, 
Federal  Wage  System  (FWS)  special 
wage  schedule  for  printing  positions. 
Printing  and  lithographic  employees  in 
the  Philadelphia  wage  area  will  now  be 
paid  from  the  regular  Philadelphia 
appropriated  fund  FWS  wage  area 
schedule.  This  change  is  necessary 
because  there  are  no  longer  enough 
printing  and  lithographic  employees  in 
the  wage  area  to  conduct  the  local 
special  wage  survey  successfully. 
DATES:  Effective  Date:  This  regulation  is 
effective  on  January  18,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chentv  1.  Carpenter  by  phone  at  (202) 
606-2838,  by  FAX  at  (202)  606-4264,  or 
by  email  at  cicarpen@opm.gov. 
SUPPLEMENTARY  INFORMATION: 

On  August  17,  2000,  the  Office  of 
Personnel  Management  (0PM) 
published  an  interim  rule  (65  FR  50127) 
to  abolish  the  Philadelphia,  PA,  Federal 
Wage  System  (FWS)  special  wage 
schedule  for  printing  positions.  The 
interim  rule  had  a  30-day  period  for 
public  comment,  during  which  we 
received  no  comments. 

The  Department  of  Defense  (DOD) 
recommended  that  we  abolish  this 
special  wage  schedule  because  it  has 
become  extremely  difficult  for  DOD  to 
release  adequate  numbers  of  employees 
to  conduct  the  local  special  wage  survey 
successfully.  The  number  of  printing 
and  lithographic  employees  in  the  wage 
area  has  declined  from  117  employees 
in  1995  to  about  5  employees  currently. 
The  decline  in  employees  is  expected  to 
continue  until  there  are  no  longer  any 
printing  and  lithographic  employees  in 
the  wage  area.  DOD  found  it 
increasingly  difficult  to  comply  with  the 
requirement  that  employees  paid  from 
the  special  printing  schedule  participate 
in  the  local  special  wage  survey  process. 
The  1998  full-scale  special  wage  survey 
required  contacting  102  establishments 
in  5  counties  in  Pennsylvania  and  3 
counties  in  New  Jersey. 

Printing  and  lithographic  employees 
converted  to  the  Philadelphia  FWS 
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regular  wage  schedule  on  the  first  day 
of  the  first  applicable  pay  period 
beginning  on  or  after  September  18, 
2000.  Each  employee's  new  rate  of  pay 
was  set  at  the  step  rate  for  the  applicable 
grade  of  the  regular  wage  schedule  that 
equaled  the  employee's  existing  rate  of 
pay.  If  an  employee's  existing  pay  rate 
fell  between  two  steps  on  the  regular 
schedule,  the  new  rate  was  to  be  set  at 
the  higher  of  the  two  steps. 

The  Federal  Prevailing  Rate  Advisory 
Committee,  the  national  labor- 
management  committee  that  advises 
0PM  on  FWS  pay  matters, 
recommended  this  change  by 
consensus. 

Regulatory  Flexibility  Act 

1  certify'  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  information, 
Government  employees,  Reporting  and 
recordkeeping  requirements,  Wages. 

Accordingly,  under  the  authority  of  5 
US.C.  5343,  the  interim  rule  (65  FR 
50127)  amending  5  CFR  part  532 
published  on  August  17,  2000,  is 
adopted  as  final  with  no  changes. 

U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

(FR  Doc.  00-32283  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  632S-01-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FVOO-989-5  FIR] 

Raisins  Produced  from  Grapes  Grown 
in  California;  Decreased  Assessment 
Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  decreased  the  assessment  rate 
established  for  the  Raisin 
Administrative  Committee  (Committee) 
for  the  2000-01  and  subsequent  crop 
years  from  $8.50  to  $6.50  per  ton  of  free 
tonnage  raisins  acquired  by  handlers, 
and  reserve  tonnage  raisins  released  or 


sold  to  handlers  for  use  in  any  market. 
The  Committee  locally  administers  the 
Federal  marketing  order  which  regulates 
the  handling  of  raisins  produced  from 
grapes  grown  in  California  (order). 
Authorization  to  assess  raisin  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  crop  year  runs  from  August  1 
through  July  31.  The  assessment  rate 
will  remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 

EFFECTIVE  DATE:  January  18.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  T.  Pello,  Marketing  Specialist. 
California  Marketing  Field  Office. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487^5906;  or  George  Kelhart.  Technical 
Ad\tisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456:  telephone;  (202)  720- 
2491,  Fax:  (202)  720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in  ■« 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  raisin  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  raisins 
beginning  on  Augxist  1.  2000,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 


policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  ))(dore 
parties  may  file  suit  in  court   Under 
section  608c(15)(.A)  of  the  Act,  any 
handler  subject  to  an  order  mav  file 
with  the  Secretar>'  a  petition  stating  that 
the  order,  anv  pro\ision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunit\-  frir 
a  hearing  on  the  petition,  .'\fter  the 
hearing  the  .Secretarv'  would  rule  on  the 
petition.  The  .Act  provides  that  the       * 
district  court  of  the  United  .States  in  dn\ 
district  in  w-hich  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  mt 
later  than  20  days  after  the  date  of  the 
entn,'  of  the  ruling. 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  for  the  2000-01  and 
subsequent  crop  years  from  S8.50  to 
S6.50  per  ton  of  free  tonnage  raisins 
acquired  by  handlers,  and  reserve 
tonnage  raisins  released  or  sold  to 
handlers  for  use  in  any  market.  The 
order  authorizes  volume  control 
provisions  that  establish  free  and 
reserve  percentages  of  raisins  acquired 
by  handlers.  Free  tonnage  raisins  may 
be  sold  by  handlers  to  any  outlet,  and 
reserve  tonnage  raisins  are  held  by 
handlers  for  the  account  of  the 
Committee  or  released  or  sold  to 
handlers  for  sale  to  any  market.  With 
projected  assessable  tonnage  about 
23,300  tons  higher  than  last  year's 
assessable  tonnage,  sufficient  income 
should  be  generated  at  the  lower 
assessment  rate  for  the  Committee  to 
meet  its  anticipated  expenses.  This 
action  was  unanimously  recommended 
by  the  Committee  at  a  meeting  on 
August  15.  2000. 

Sections  989.79  and  989.80. 
respectively,  of  the  order  provide 
authority  for  the  Committee,  with  the 
approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers    , 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  California 
raisins.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs  of 
goods  and  ser\ices  in  their  local  area 
and  are  thus  in  a  position  to  formu'^te 
an  appropriate  budget  and  assessment 
rate.  "The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
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an  opportunity  to  participate  and 
provide  input.  - — 

A  continuous  assessment  rate  of  S5  ()() 
per  ton  was  in  effect  for  the  1996-97 
and  1997-98  crop  years.  Due  to  short 
crops  in  1998-99  and  1999-2000.  the 
assessment  rate  for  those  vears  was 
raised  to  S8.50  per  ton. 

Regarding  the  2000-01  crop  year,  the 
Committee  recommended  decreasing 
the  assessment  rate  to  S6.50  per  ton  of 
assessable  raisins  to  cover 
recommended  administrative 
expenditures  of  52.145,000.  This 
compares  to  budgeted  expenses  of 
S2.4K2,000  for  the  1999-2000  crop  year. 
Major  expenditures  include  Sfi60..500 
for  export  program  administration  and 
related  activities.  S477.700  for  salaries. 
S476.300  f(jr  contingencies,  and 
S160.000  for  compliance  activities. 
Budgeted  expenses  for  these  items  in 
1999-2000  were  5549,500,  $425,000. 
5506.250.  and  5200.000.  respectively 

The  recommt'nded  S*>  50  per  ton 
assessment  rate  was  derived  by  dividing 
the  52.145.000  in  anticipated  expenses 
by  an  estimated  330.000  tons  of 
assessable  raisins.  The  Committee 
recommended  decreasing  its  assessment 
rate  because  the  projected  2000-01 
assessable  tonnage  of  330.000  tuns  is 
about  23.300  tons  higher  than  last  year's 
actual  assessed  tonnage.  Thus,  sufficient 
income  should  be  generated  at  the  lower 
assessment  rate  for  the  Committee  to 
meet  its  anticipated  expenses.  Pursuant 
to  4)  989.81(a)  of  the  order,  any 
unexpendt'd  assessment  funds  from  the 
crop  vear  must  be  credited  or  refunded 
to  the  handlers  from  whom  collected. 

The  assessment  rate  established  in 
this  rule  will  continue  in  (effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
other  information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  (ommittee  meetings 
are  available  from  the  C^ornmittee  or  the 
Department.  Committee  meetings  are 
open  to  the  puhlii  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  2000-01  budget  and  those 
for  subsequent  crop  years  will  be 


revifwi'd  ind.  ,is  appropriate,  approved 
by  thi"  Dt'jMrtiiient 

rur-<ii.uil  In  re(]inri'm''nts  set  forth  in 
die  Reguldtor\  Fie.vibility  Act  (RFA).  the 
Agricultural  Marketing  Ser\'ice  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities   .Accordingly. 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis,      ^y 

The  purpose  of  the  RTPA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  buMn^sses  will  not  he  unduh 
or  disproportionateU'  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act   and  rule-,  issued  thereunder,  are 
unique  in  that  the\  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orient.ition  ai^i  (  ompatibilitv. 

There  are  approxiniateh  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximat«;ly  4.500  raisin  producers  in 
the  regulated  area   Small  agricultural 
firms  are  defined  by  the  Small  Business 
Administration  (i;i  CFR  121.201)  as 
those  ha\ing  .innual  recei[)ts  nf  less  that 
55. 1)00. 000   and  small  agric  ultural 
producers  are  defined  as  those  h.ning 
annual  receipts  of  less  than  5500,000. 
Thirteen  of  the  20  handlers  subject  to 
regulation  have  .ninual  sales  estimated 
to  be  at  least  55. 000. 000.  and  the 
remaining  7  handlers  have  sales  less 
than  55,000,000.  excluding  receipts 
from  any  other  sources.  No  more  than  7 
handlers,  and  a  ma|oritv  of  producers,  of 
(ialiforiua  raisins  nia\  he  (lassified  as 
small  entities,  excluding  receipts  from 
other  sources 

This  rule  continues  to  decrease  the 
assessment  rate  established  for  the 
Committee  aiul  (.iillei  ted  frnm  handlers 
for  the  2000-01  and  subsequent  crop 
years  from  58.50  to  56  50  per  ton  of 
assessable  Tdisins  a(  quired  hv  handlers. 
The  (Committee  unammnusK 
recommendeii  2000-01  expimses  of 
$2,145,000.  Major  expenditures  include 
5660.500  for  ex[i(irt  program 
administration  and  related  activities. 
$477,700  for  salaries.  5476.300  for 
contingencies,  and  5160.000  for 
compliance  <ictivities  Budgeted 
expenses  for  these  items  in  1999-2000 
were  5549.500.  5425.000.  5506.250.  and 
$200,000.  respectively.  With  anticipated 
assessable  tonnage  at  330.000  tons. 
about  23.300  tons  higher  than  last  year's 
actual  assessed  tonnage,  sufficient 
income  should  be  generated  at  the  56.50 
per  ton  assessment  rate  to  meet 
expenses   Pursuant  to  *?  989  HI  (a)  of  the 
order,  any  unexpended  assessment 
funds  from  the  crop  year  must  be 
credited  or  refunded  to  the  handlers 
from  whom  collected. 


The  industry  considered  various 
alternative  assessment  rates  prior  to 
arriving  at  the  56.50  per  ton 
recommendation.  The  Ckimmittee's 
.Audit  Subcommittee  met  on  August  8. 
2000.  to  review  preliminary  budget 
information.  The  subcommittee 
considered  keeping  the  assessment  rate 
at  58.50  per  ton.  However,  this  would 
have  generated  a  projected  51  million  in 
excess  funds.  The  subcommittee 
considered  reducing  the  rate  to  57.50 
per  ton  and  ultimately  rei;ommended 
that  rate  to  the  Committee  at  its  meeting 
on  August  15.  2000.  Other  options  were 
discussed  at  the  Committee  meeting, 
including  decreasing  the  rate  to  55.00 
per  ton.  After  much  deliberation,  the 
Committee  \       d  trt  decrease  the 
assessment  i^ie  to  56.50  per  ttm. 

.•\  review  of  statistical  data  on  the 
California  raisin  industry  indicates  that 
assessment  re,venue  has  consistently 
been  less  than  1  percent  of  grower 
revenue  in  recent  years.  Although  no 
official  estimates  or  data  are  available 
for  the  upcoming  season,  it  is 
anticipated  that  assessment  revenue  will 
likely  continue  to  be  less  than  1  perctmt 
of  gr(<wer  revenue  in  the  2000-2001 
crop  vear.  especially  with  the  24  percent 
decrease  in  the  assessment  rate. 

Regarding  the  impact  of  this  actioaon 
affected  entities,  this  action  decreases 
the  assessment  rate  imposed  on 
handlers.  Assessments  are  applied 
uniformly  on  all  handlers,  and  some  of 
the  costs  may  he  passed  on  to 
producers.  However,  decreasing  the 
assessment  rate  reduces  the  burden  on 
handlers,  and  may  reduce  the  burden  on 
producers. 

In  iddition.  the  .Audit  .Subcommittee's 
meeting  on  August  8,  2000.  and  the 
(Committee's  meeting  on  August  15. 
2000.  where  this  action  was  deliberated. 
were  publii:  meetings  widely  public.ized 
throughout  the  raisin  industry.  All 
intt>rested  persons  were  invited  to 
.ittend  the  meetings  and  participate  in 
the  industry's  deliberations. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
nn  either  small  or  large  raisin  handlers. 
.As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  The  Department  has  not 
identified  an\  relevant  Federal  rules 
that  duplicate,  overlap,  or  cimflict  with 
this  rule. 

Further.  Committee  and 
subcommittee  meetings  are  widely 
publicized  in  advance  and  are  held  in 
a  location  central  to  the  production  area. 
The  meetings  are  open  to  all  industry 
members,  including  small  business 
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entities,  and  other  interested  persons 
who  are  encouraged  to  participate  in  the 
deliberations  and  voice  their  opinions 
on  topics  under  discussion. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  September  27,  2000  (65  FR 
57941).  Copies  of  the  rule  were  mailed 
by  the  Committee  staff  to  all  Committee 
members  and  cdtemates,  the  Raisin 
Bargaining  Association,  handlers  and 
dehychators.  In  addition,  the  rule  was 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register.  A  60- 
day  coiimient  period  was  provided  for 
interested  persons  which  ended 
November  27,  2000.  No  comments  were 
received 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://wrww.ams.usda.gov/ 
f\'/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMA'HON 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  989  which  was 
published  at  65  FR  57941  on  September 
27,  2000.  is  adopted  as  a  final  rule 
without  change. 

Dated:  December  13,  2000. 
Robert  C.  Keeney, 

Deputy  Administrator.  Fruit  arid  Vegetable 

Programs. 

(FR  Doc.  00-32296  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 

RIN3150-AG58 

List  of  Approved  Spent  Fuel  Storage 
Casks:  HI-STAR  100  Revision; 
Correction 

agency:  Nuclear  Regulatory' 

Commission. 

ACTION:  Direct  final  rule:  Correction. 

SUMMARY:  This  document  corrects  a 
direct  final  rule  appearing  in  the 
Federal  Register  on  October  11.  2000 
(65  FR  60339),  that  revises  the  Holtec 
International  Hl-Star  100  cask  system 
listing  within  the  "List  of  approved 
spent  fuel  storage  casks"  to  include 
Amendment  No.  1  to  the  Certificate  of 
Compliance.  This  action  is  necessary  to 
correct  a  typographical  error. 
EFFECTIVE  DATE:  If  there  are  no  adverse 
comments  received,  the  direct  final  rule 
is  effective  on  December  26.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Federal  Register 
Liaison  Officer,  telephone  (301)  415- 
7163. 

SUPPLEMENTARY  INFORMATION: 

On  page  60339,  in  the  second  column. 
in  the  ADDRESSES  section,  in  the  third 
paragraph,  in  the  third  line,  the  website 
address  should  be  "http:// 
ruleforum.llnl.gov.  ' 

Dated  at  Rockville.  Man,-land.  tliis  i:!th  da\ 
of  December  2000. 

For  the  Nuclear  Regulatory  Cunimission. 
Michael  T.  Lesar, 
Federal  Register  Liaison  Officer. 
[FR  Doc.  00-32304  Filed  12-18-00:  8:45  am] 
BILUNG  CODE  7590-01 -P 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  606,  607,  and  608 

Developing  Hispanic-Serving 
Institutions  Program,  Strengthening 
Institutions  Program,  American  Indian 
Tribally  Controlled  Colleges  and 
Universities  Program,  and 
Strengthening  Historically  Blacic 
Colleges  and  Universities  Program 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  Developing 
Hispanic-Serving  Institutions, 
Strengthening  Institutions,  American 
Indian  Tribally  Controlled  Colleges  and 
Universities,  and  Strengthening 


Historically  Black  Colleges  and 
Universities  Programs  to  incorporate 
statutory  changes  made  by  the  Higher 
Education  Amendments  of  1998  (1998 
Amendments).  The  1998  Amendments 
provide  that  if  grantee  institutions 
under  the  Developing  Hispanic-Serving 
Institutions.  Strengthening  Institutions, 
American  Indian  Tribally  Controlled 
Colleges  and  Universities,  and 
Strengthening  Historically  Black 
Colleges  and  Universities  Programs  use 
grant  funds  to  establish  or  increase 
endowment  funds,  we  can  subject  that 
use  to  appropriate  requirements  under 
the  Endowment  Challenge  Grant 
Program.  These  amendments  to  the 
regulations  implement  the  statutory 
changes. 

DATES:  These  regulations  are  effective 

lanuary  18,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darlene  Collins,  US.  Department  of 
Education,  1990  K  Street.  N\V..  Room 
6032.  Washington.  DC  20006-8512. 
Telephone:  (202)  502-7576.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Ser\'ice  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  amended  by  the  1998 
Amendments,  sections  311(d)(1). 
316(c)(3)(A),  323(b)(1).  and  503(c)(lj  of 
the  Higher  Education  Act  of  1965.  as 
amended  (HEA).  authorize  grantee 
institutions  under  the  Strengthening 
Institutions.  American  Indian  Tribally 
Controlled  Colleges  and  Universities, 
Strengthening  Historically  Black 
Colleges  and  Universities,  and 
Developing  Hispanic  Ser\ing- 
Institutions  Programs  to  use  up  to  20% 
of  their  grants  funds  to  establish  or 
increase  endowment  funds.  Amended 
sections  311(d)(3).  316(c)(3)(C). 
323(b)(3).  and  503(c)(3)  of  the  HEA 
provide,  in  effect  that  we  can  subject  an 
institution's  use  of  grant  funds  for  that 
purpose  to  appropriate  requirements  in 
the  Endowment  Challenge  Grant 
Program. 

\Ve  implemented  the  Endowment 
Challenge  Grant  Program  requirements 
in  regulations  contained  in  34  CFR  part 
628.  In  the  Federal  Register  of  March 
21.  2000.  (65  FR  15115-15118)  we 
proposed  to  subject  grantees'  use  of 
grant  funds  for  endowments  under  the 
Strengthening  Institutions, 
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Strpngtht'iiint;  Histurir.allv  Black 
(Colleges  diid  L  niveriitifs.  and 
Developing  Hispanic  Serving- 
histitutinn^  Programs  to  the  i'ollowing 
Lnddvvint'iit  (ihallenge  Grant  Program 
regulator\  provisions:  §^628.3.  628.fi. 
b28.10,  and  628  41  through  628. 47. We 
revised  the  definition  of  the  term 
"endowment  fund  income"  to  clarify 
that  endowment  fund  income  .includes 
fund  appreciation  and  retained  fund 
interest  and  dividends.  We  revised  the 
institutional  match  requirement  to 
r«'flect  the  statutory  requirement  that  the 
match  must  be  made  on  at  least  a  one- 
to-one  basis,  that  is.  each  grant  dollar  to 
be  used  for  endowment  purposes  must 
be  matched  with  at  least  one  non- 
Federal  dollar  Finally,  if  an  institution 
decides  to  use  grant  funds  for 
endowment  fund  purposes  it  must 
mimediately  match  those  grant  funds 
with  non-Federal  dollars. 

These  proposals  were  included  in 
=»  606. 10(d)  for  the  Developing  Hispanic- 
Serving  Institutions  Program, 
4)  607.10(d)  for  the  Strengthening 
Institutions  Program,  and  i}608.  l(){d)  for 
the  .Strengthening  Historically  Black. 
Colleges  and  Universities  Program. 

(Changes  from  Proposed  Regulations 

On  March  21,  2000,  we  published  a 
notice  of  proposed  rulemaking  (N'PRM) 
for  these  programs  in  the  Federal 
Register  (ft^i  PR  l.'ins)  No  comments 
wert^  received  on  the  proposed 
regulations.  Except  for  minor  editorial 
revisions,  including  the  addition  of 
specific  references  to  the  American 
Indian  Tribally  Controlled  Colleges  and 
L  niversities  Program  to  clarify  that 
these  provisions  are  applicable  to  that 
program,  there  are  no  differences 
between  the  NPRM  and  these  final 
regulations. 

Paperwork  Reduction  .\ct  of  1995 

These  proposed  regulations  do  not 
contain  anv  information  collection 
requirements. 

Intergovernmental  Review 

These  programs  are  subject  to 
E.xecutivp  Order  12  )72  and  the 
regulations  in  :i4  C.FR  part  79.  One  of 
the  objectives  in  the  Executive  order  is 
to  foster  an  ijitergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

This  document  prnvuies  earlv 
notification  of  our  specific  plans  and 
actions  for  these  programs. 


Assessment  of  Educational  Impact 

In  tilt'  Nl'RM  we  riMjuested  ( (miments 
on  whether  the  [inipnsed  ret;ul<iti(jns 
would  requiri'  tr.uisiiiission  nf 
information  ih.it  .mv  other  dgen(  v  or 
duthorilv  111  thf  I  'luted  States  gathers  or 
makes  available. 

Based  on  the  response  to  the  NPRM 
and  on  our  review,  we  have  determined 
that  these  fin.il  regulations  do  not 
rtMiiure  Ir.uisiuission  of  intonnatinn  that 
any  other  agency  or  authontv  of  the 
United  States  gathers  or  iii.ikes 
available. 

Flee  tronic  Access  to  This  Document 

\ou  may  view  this  do(  umcnt.  .is  well 
as  all  other  nepartinent  nt  Educatiim 
docimieiits  puiihshi'd  m  the  Federal 
Register   m  te\t  or  .Xdohr  Portable 
Uocuineiit  Form, it  (PUF)  on  the  Internet 
at  either  of  the  following  sites  http:.'/ 
ocfo.ed.gov   iedreg  htm;  http:// 
www.ed.gov,  news  html 

To  use  PDF  vou  must  h.ive  .■\d(il)e 
Acrob.it  Reader  vvIik  ti  is  .ivailable  free 
at  either  of  the  pri'v  lous  ^itcs   If  vou 
have  questions  aboul  using  PDF.  (.all  the 
US  Government  Printing  Office  (GPO). 
toll  free,  at  i-888-2'),i  -f)4'tK.  or  in  the 
Washington.  DC  area  at  I2l)2|  .Tl2-ir):<() 

Nole:  The  offiiiai  version  oi  this  cim  uinent 
is  the  rlcK  unient  piiiilished  in  the  Federal 
ReRisler  I-ri-i,'  liilrini't  ,ii  i  ess  l<i  the  official 
odiliuii  ot  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at;  http;//vvww. drcess.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Numh.Ts-  H4  on.S   H4  nn.A,  and  H4  OTIB) 

List  of  Subjects  in  34  CFR  Parts  606. 
607.  and  608 

Colleges  and  universities.  (Irant 
programs-edufation.  Reporting  and 
recordkeeping  retpiirements 

Dated:  December  12.  2000. 
A.  I.ee  Frits(  hier. 

As.v;>;«/if  St\'n'toi} .  Office  of  Postsecondary 
Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretarv  amends  title  34 
of  the  Code  of  Federal  Ri.'gulations  bv 
amending  parts  60b.  607.  and  t)()8  as 
follows- 

PART  606— DEVELOPING  HISPANIC- 
SERVING  INSTITUTIONS  PROGRAM 

1.  The  authontv  i  it.ition  fur  part  606 
continues  to  read  as  follows: 

Authority:  20  L.S.C.  I  lui  e(  sfq..  unless" 
othervvise  noted. 

2.  Section  606.10  is  amended  by 
adding  a  in'u  p.ir.igr.iph  Id]  to  read  as 
follows; 


§  606.1 0    What  activities  may  and  may  not 
be  carried  out  under  a  grant? 

***** 

(d)  Endonment  funds.  If  a  grantee 
uses  part  of  its  grant  funds  to  establish 
or  ini TfMse  an  endowment  fund,  it  must 
comply  with  the  provisions  of  *^§  628.3. 
628.6, '628. lU,  and  628.41  through 
628.47  of  this  chapter  with  regard  to  the 
use  of  thtjse  funds,  e.xcept^ 

( 1 1  The  definition  of  the  term 
"endowment  fund  income"  in  4)628.6  of 
this  (  hapter  does  not  apply.  For  the 
purposes  of  this  paragraph  (d). 
"endowment  fund  income"  means  an 
.imount  equal  to  the  total  value  of  the 
fund,  including  fund  appreciation  and 
retaini^d  interest  and  dividends,  minus 
the  endowment  fund  corpus; 

(2)  Instead  of  the  requirement  in 

4)  f j28  1 0(a)  of  this  chapter,  the  grantee 
institution  must  match  each  dollar  of 
Federal  grant  funds  used  to  establish  or 
increase  an  endowment  fund  with  one 
dollar  of  non-Federal  funds;  and 

(3)  Instead  of  the  requirements  in 
i^  628.41(a)(3)  through  (a)(5)  and  the 
introductory  text  in  *;  628.41(b)  and 
i?h2H  41(b)(2)  and  (b)(3)  of  this  chapter, 
if  a  grantee  institutiim  decides  to  use 
<iny  of  its  grant  funds  for  endowment 
purposes,  it  must  match  those  grant 
funds  immediatelv  with  non-Federal 
funds  when  it  places  those  funds  into  its 
endowment  fund. 

PART  607— STRENGTHENING 
INSTITUTIONS  PROGRAM 

3  The  authority  citation  for  part  607 
continues  to  read  as  follows; 

Authority:  20  r,S,C    10,t7-1()5')c.,  lOdb- 

lOh'tt.  unlt'ss  iitht'r\visi>  nuti'il 

4  Section  607,10  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§607.10    What  activities  may  and  may  not 
be  carried  out  under  a  grant? 

•  «  *  *         * 

(d)  Endowment  funds.  If  a  grantee 
uses  part  of  its  grant  funds  to  establish 
or  inc  rease  an  endowment  fund  under 
paragraphs  (b)(ll)  or  (b)(13)(xiii)  of  this 
sec  tion.  it  must  complv  with  the 
provisions  of  ii*?  628.3.628.6.  628.10 
and  628,41  through  628.47  of  this 
chapter  with  regard  to  the  use  of  those 
funds,  except — 

(1)  The  definition  of  the  term 
"endowment  fund  income"  in  §628.6  of 
this  chapter  does  not  apply.  For  the 
purposes  of  this  paragraph  (d). 
"endowment  fund  income"  means  an 
amojmt  equal  to  the  total  value  of  the 
fund,  including  fund  appreciation  and 
retained  interest  and  dividends,  minus 
the  endowment  fund  corpus. 
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(2)  Instead  of  the  requirement  in 

§  628.10(a)  of  this  chapter,  the  grantee 
institution  must  match  each  dollar  of 
Federal  grant  funds  used  to  establish  or 
increase  an  endowment  fund  with  one 
dollar  of  non-Federal  funds;  and 

(3)  Instead  of  the  requirements  in 
§  628.41(a)(3)  through  (a)(5)  and  the 
introductorv  text  in  §  628.41(b)  and 
§628.4l(b)('2)and  (b)(3)  of  this  chapter. 
if  a  grantee  institution  decides  to  use 
any  of  its  grant  funds  for  endowment 
purposes,  it  must  match  those  grant 
funds  immediately  with  non-Federal 
funds  when  it  places  those  funds  into  its 
endowment  fund. 

PART  608— STRENGTHENING 
HISTORICALLY  BLACK  COLLEGES 
AND  UNIVERSITIES  PROGRAM 

5.  The  authority  citation  for  part  608 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1060  through  1063a. 
10H3(  ,  1066,  1068,  1069c,  1069d,  and  1069f, 
unless  otherwise  noted. 

6.  Section  608.10  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows; 

§  608.1 0    What  acth/ities  may  be  carried  out 
under  a  grant? 

***** 

(d)  Endowment  funds.  If  a  grantee 
uses  part  of  its  grant  funds  to  establish 
or  increase  an  endowment  fund,  it  is 
subject  to  the  provisions  of  §§628.3, 
628.6.  628.10  and  628.41  through  628.47 
of  this  chapter  with#regard  to  the  use  of 
those  funds,  except — 

(1)  The  definition  of  the  term 
"endowment  fund  income"  in  §628.6  of 
this  chapter  does  not  apply.  For  the 
purposes  of  this  paragraph  (d), 
"endowment  fund  income"  means  an 
amount  equal  to  the  total  value  of  the 
fund,  including  fund  appreciation  and 
retained  interest  arid  dividends,  minus 
the  endowment  fund  corpus; 

(2)  Instead  of  the  requirement  in 

§  628.10(a)  of  this  chapter,  the  grantee 
institution  must  match  each  dollar  of 
Federal  grant  funds  used  to  establish  or 
increase  an  endowment  fund  with  one 
dollar  of  non-Federal  funds;  and 

(3)  Instead  of  the  requirements  in 
§  628.41(a)(3)  through  (a)(5)  and  the 
introductory  text  in  §628, 41(b)  and 
§628.4l(b)('2)  and  (b)(3)  of  this  chapter, 
if  a  grantee  institution  decides  to  use 
any  of  its  grant  funds  for  endowment 
purposes,  it  must  match  those  grant 
funds  immediately  with  non-Federal 
funds  when  it  places  those  funds  into  its 
endowment  fund. 

|KR  DOC.-00-.32199  Filed  12-18-QO;  8:4.5  ami 

BILLING  CODE  4000-41-P 


POSTAL  SERVICE 
39  CFR  Part  111 

Address  Sequencing  Service 

agency:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts  a 
proposal  to  amend  section  A920  of  the 
Domestic  Mail  Manual  (DMM)  to 
provide  an  electronic  address 
sequencing  service. 
EFFECTIVE  DATE:  July  5.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
DeWitt  Crawford.  901-681-4612. 
SUPPLEMENTARY  INFORMATION:  On 
September  19,  2000,  the  Postal  Service 
published  in  the  Federal  Register  a 
proposed  rule  to  amend  section  A920  of 
the  Domestic  Mail  Manual  (65  FR 
56518).  Five  comments  were  received. 
All  responses  were  in  support  of  the 
proposal,  and  only  one  of  the  five 
offered  suggested  changes.  In  summary, 
the  following  concerns  were  offered; 
Concern  in  making  sure  that  requestors 
of  sequencing  services  are  fully  aware 
that  owners  of  Computerized  Deliverv" 
Sequence  (CDS)  qualified  address  files 
will  include  seeded  addresses,  provided 
by  the  USPS,  for  the  purpose  of  fraud 
prevention.  The  same  concern  as 
indicated  in  number  1  in  regards  to  list 
owners  being  notified  of  potential 
fraudulent  use  of  their  address  files. 
Concern  in  the  time  frame  and  number 
of  attempts  customers  can  submit 
address  files  for  qualification.  Proposal 
to  implement  a  simplified  payment  for 
electronic  file  services.  Establishment  of 
an  effective  date  for  the  activation  of 
electronic  services  and  the 
discontinuation  of  the  manual  address 
card  services.  The  first  four  suggestions 
were  accepted,  with  minor 
modifications,  but  the  fifth  suggestion 
was  not  accepted  because  we  felt  that 
we  need  to  evaluate  how  well  the 
electronic  process  functions  before  we 
eliminate  an  existing  service.  The 
revisions  to  proposed  DMM  A920  are 
shown  below. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  is  revised  to  read  as  follows; 

Authority:  5  L.S.C.  S32  (a);  39  I  ,.'^,C  101. 
401,403.414,  3001-3011.  3201-3219.  1403- 
3406.  3621.  3626.  .5001 

2.  The  Domestic  Mail  Manual  is 
amended  by  revising  module  A  to  read 
as  follows. 


Domestic  Mail  Manual  (DMM) 

A    Addressing 

***** 

A900     Customer  Support 

***** 

A920     Address  Sequencing  Services 
1.0    SERVICE  LEVELS 

(Amend  1.0  to  add  electronic  file 
options  to  read  as  follows; ) 

The  USPS  provides  the  following 
levels  of  manual  or  electronic  address 
sequencing  ser\  ice  for  city  carrier 
routes,  rural  routes,  highway  contract 
routes,  and  post  office  box  sections; 

a  Sequencing  of  address  cards  or 
electronic  address  files. 

b.  Sequencing  of  address  cards  or 
electronic  address  files,  plus  inserting 
only  blank  cards  for  missing  addresses 
or  missing  sequence  numbers  for  the 
addresses  missing  from  the  electronic 
files. 

c.  Sequencing  of  address  cards  or 
electronic  address  files,  plus  inserting 
cards  with  addresses  for  missing  or  new 
addresses,  or  inserting  addresses  into 
electronic  files  for  missing  or  new 
addresses. 

d.  For  address  cards  or  electronic 
files,  if  qualification  is  met.  the  Postal 
Service  will  provide  seeded  addresses  to 
the  list  owners  for  inclusion  in  their 
address  files  for  file  protection 

e.  If  a  request  for  sequencing  contains 
a  seeded  address,  the  owner  of  the 
seeded  address  will  be  notified  within 
30  days  of  detection.  If  all  known 
possibilities  of  fraud  can  not  be  ruled 
out,  the  request  will  be  denied  and  the 
Postal  Inspection  Service  will  be 
notified. 

[Amend  the  heading  of  2.0  to  read  as 
follows;] 

2.0  CARD  OR  FILE  PREPARATION 
AND  SUBMISSION 

2.1  Color  and  Size 

[Amend  2.1  to  road  as  foilows;| 
When  submitting  cards,  all  address 
cards  must  be  made  of  white  or  huff- 
colored  card  stock,  and  of  an  identical 
size  (5  to  8"'  ,i-.  inches  long  and  2' .)  to 
4 '  4  inches  high).  Blaiik  cards  for 
missing  and/or  new  addresses  must  be 
of  the  sam.e  size  as  the  submitted 
address  cards  but  of  a  different  color.  A 
customer  must  provide  enough  cards  to 
equal  at  least  10%  of  the  number  of 
address  cards  submitted.  t 

2.2  Limitation 

[Amend  2.2  tu  read  as  follows:] 
The  customer  must  not  submit 

address  cards  or  an  address  file  in 

excess  of  1 10%  of  the  possible 
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d(Miv'Tif'>  .'lira  spt'Litic  5-digit  ZIP  Llode 
deli\tr\  arfd.  Customers  requesting  th« 
ser\'ice  level  in  A920.1.0c  will  be 
allowed  throe  attempts  to  qualif\-  a  ZIP 
Code  for  the  service  within  a  12-month 
pr-rind   Failure  to  qualiK'  within  three 
attempts  within  12  months  will  result  in 
a  suspension  of  1  year  for  any  additional 
attempts  to  qualif\-  the  ZIP  Code. 

2.3  Addressing  Format 

(.-Knu-nd  2.3  to  read  as  follows:] 
Addressmg  format  is  specific  to  the 
media  being  used. 

a.  Card  Processing.  Cards  must  be 
faced  in  the  same  direction  and  bear 
only  one  address  each.  The  customer's 
current  address  information  must  be 
computer-generated,  typed,  or  printed 
along  the  top  of  the  card.  The  address 
must  be  within  1  inch  from  the  top  edge 
i)f  the  card  in  about  the  same  location 
on  each  card  submitted.  Each  card  must 
include  a  complete  address,  but  the  ZIP 
C^ide  is  optional.  Street  designators  may 
be  abbreviated  as  shown  in  Publication 
28.  Postal  Addressing  Standards.  When 
sequence  cards  are  used  to  obtain 
address  sequencing  information  for  post 
office  boxes,  the  bo.\  section  number 
must  be  substituted  for  the  carrier  route 
number  (if  shown). 

b.  Electronic  Processing.  The 
customer  must  submit  address  files  on 
electronic  media,  as  described  by  the 
Postal  Service.  Call  the  National 
Customer  Support  Center  at  l-800-3;jl- 
5747  for  a  cop\  of  the  required  format. 

2.4  Header  Cards 

[Amend  the  first  sentence  of  2.4  and 
add  a  second  sentence  to  read  as 
fnilows:] 

When  submitting  address  cards 
customers  must  provide  carrier  route 
header  cards,  prepared  with  standard 
80-column  computer  card  stock  (or 
another  size  as  described  above).  The 
header  cards  must  be  typed,  computer- 
generated,  or  printed  by  the  customer. 
*    *   * 

2.5  Delivery  I  nit  Summary 

lAmend  2.5  to  read  as  follows:] 
A  Delivery  Unit  Summary  must  be 
t\  p^'d.  computer-generated,  or  printed, 
and  provided  h\  the  customer  for  card 
processing.  A  prinfed  copy  or  electronic 
file  will  be  acceptable  for  address  file 
submissions.  When  submitting  address 
cards,  an  origmai  and  two  copies  must 
be  submitted  for  ea(  h  5-digit  7JP  Code 
delivery  area  When  submitting  an 
address  file,  an  original  and  two  copies 
of  a  printed  form  or  one  electronic  file 
must  be  submitted  for  each  5-digit  ZIP 
Code  delivery  area.  This  form,  used  bv 
the  Postal  Service  to  provide  summarv 
information  to  the  customer,  is 


necessarv  for  i  .iliulatiiii;  tnt.il  iharges 
for  the  servii  (' 1('\  el  pin\i(ii'(i   For 
address  card  -.iihiiiissions,  the  original  is 
returned  to  ttu!  i.ustomer  with  the  card^ 
as  the  customer's  bill   Vm  clectrimii 
address  file  submission.s.  a  computer- 
generated  Delivery  I'nil  .Summary  is 
returned  as  the  customers  bill   I'pon 
receipt  of  pavment,  the  ZIP  f 'ode  will  li<' 
qualified  for  Computerizefi  Di'!i\fr\ 
Sequence  (CDS),  and  pnidiK  t 
fulfillment  will  begin.  Examples  ol  the 
required  hardccjp]?  or  electronic  format 
of  the  Deliverv  I'liit  Summarv  can  be 
obtained  troin  the  National  Customer 
Support  Center  (see  G043  for  address) 

2.K     5-digit  ZIP  Codes 

jAnieiid  the  first  senttmce  of  2  H  to 
read  as  follows:  | 

When  submitting;  .iddress  cards,  the 
cards  for  eai:h  o-digit  Zl!^  flode  area 
must  be  placed  in  separatf  containers, 
each  with  .m  I'ln  ■'Inpr  affixed 
cohtainuii;  a  ji.ickiii^  li,>t  and  Delivery 
Unit  Sumni.ir\  sheets  for  that  5-digit  ZIP 
Code  area.  *    *    * 

[Amend  the  heading  and  text  ot  2.7  to 
read  as  follows:] 

2.7  Submitting  (^ards  or  Electronic 
Files 

The  designated  place  for  subnnssiim 
of  addresses  for  sequencing  depends  on 
the  type  of  media  used. 

a.  Card  l^rot  fssinfi  The  customer 
must  submit  the  containers  of  address 
c:ards  to  the  distrii  t  manager  of  Addres-; 
Management  S\sti'riis  for  carrier  routes 
within  the  cijrresjinnding  distru  t 
(Exception:  Ad<lress  cards  diiK  for 
addresses  in  the  citv  wIutc  Ih'' 
customer  is  Io(  att'd  iiiav  hf  siibniiftcd  tn 
the  postmaster  ol  that  (:it\  for 
sequencing  and  f:orrection.)  Linless 
directed  otherwise.  the)':us1omer  must 
address  containers  ol  address  cards  to: 
Manager  .\ddress  Management  .S\stems, 
United  Slates  Postal  Service.  [Street 
Address],  [City/State/Zip-t-4]. 

b.  Elpctronic  Processing.  The 
customer  must  submit  address  files  on 
electronic  media,  as  desc.ribed  b\  the 
Postal  Service,  to:  Computi-nzcd 
Delivery  .Sequencing  l)i'p,irtinent. 
National  Customer  Support  { icnter. 
United  States  Postal  Ser\  ii  <•.  hOhO 
Primacy  PKWV  S  IK  201,  Memphis  TN 
18 188-0001 

2.8  Postage 

[.■\mend  2.8  by  inserting  ilw  following 
after  the  first  sentence:] 

*    *    *  Address  files  can  be  mailed  at 
the  appropriate  rate  or  be  electronically 
transmitted,  as  determined  by  the  USPS, 
to  the  National  (lustnuiiT  Support 
Center.  *    '    * 


2.9     USPS  Sequencing 

|. Amend  2.' 
Unsequent 


.Amend  2.9  to  read  ris  L)llovvs:| 

:ed  address  rards  ret:eived 


at  post  offices  or  unsequenced  address 
tiles  received  at  the  National  (kistomer 
Support  Center  will  be  arranged  in 
seipienct'  of  carrier  route  delivery 
without  charge.  Cards  with  incorrtMt  or 
uiideliverable  addresses  are  reino\'ed 
troni  carrier  route  bundles,  bundled 
separately,  and  returned  to  the 
customer.  When  address  files  are 
submitted,  incorrect  or  undeli\erable 
addresses  are  removed  from  the  original 
file  and  returned  as  a  separate  file. 

|.\mend  the  heading  of  2.10  to  read  as 
follows:! 

2.10  USPS  Time  Limits  and  Billing 

i.Vmeiid  2.10  so  that  the  first  sentence 
reads  as  follous:| 

The  post  offii:e  or  the  .National 
Customer  Support  Center,  whichever 
performs  the  service,  returns  the  cards 
or  address  file  and  the  bill  for  applicable 
charges  to  the  customer  within  15 
working  days  after  re(.ei\'ing  a  properly 
prepared  request  for  address 
sequencing.  *    *    * 

2.11  Seasonal  Addresses 

l.Vniend  2.11  to  read  as  follows:] 
Under  all  service  levels,  correc;t 
addresses  subject  to  seasonal 
occupanc) .  l)ut  which  do  not  indicate 
seasonal  treatment,  will  be  identified 
with  ,in  "S"  on  card+i  or  a  fiag  on 
address  files.  If  the  address  is  included 
in  a  series  such  as  those  used  for 
apartment  buildings,  trailer  parks,  and 
seasonal  deliver\'  areas  in  general,  the 
appropriate  "seasonal"  indicator  box  is 
checked  on  the  card  or  fiagged  on  the 
addrt'ss  file.  When  correct  address  cards 
or  address  files  that  are  not  subjec:t  to 
seasonal  occupancy  but  that  include 
seasimal  treatment  notations  are 
submitted,  the  seasonal  indic:ator  is 
marked  out  on  cards  or  left  blank  on 
address  files.  For  cards,  a  rubber  band 
is  placed  around  the  card  to  identify-  it 
l)efore  it  is  put  in  carrier  route  s(!quence 
order  in  the  returned  deck  of  cards.  No 
iharge  is  assessed  for  this  service. 

lAmend  the  heading  of  3.0  to  read  as 
follows:] 

3.0  SEQUENCING  CARDS  WITH 
BLANKS  FOR  MISSING  ADDRESSES 
OR  SEQUENCING  ADDRESSES  FILES 
WITH  MISSING  SEQUENCE 
NUMBERS 

3.1  USPS  Sequencing 

i.Xmend  :M  to  read  .is  follows:] 
USPS  employees  at  post  offices  (for 
cards)  or  the  National  Customer  Support 
('enter  (for  address  files)  arrange 
unsequenced  addresses  in  sequence  of 
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carrier  route  delivery  without  charge, 
remove  incorrect  or  undeliverable 
addresses  and,  if  cards,  bundle 
separately  for  return  to  the  customer, 
insert  a  blank  card  or  missing  sequence 
number  (for  address  files  only)  for  each 
existing  address  that  is  not  included  in 
the  customer's  cards  or  address  file,  (If 
several  addresses  in  a  series  are  missing, 
a  single  blank  card  is  inserted  for  the 
series  showing  the  number  of  missing 
addresses,  or  for  address  files  a  series  of 
missing  sequence  numbers  will  be 
omitted  identifying  the  number  of 
missing  addresses.) 

lAmend  the  heading  of  3.2  to  read  as 
follows:] 

3.2     USPS  Time  Limits  and  Billing 

JAmend  3.2  to  read  as  follows:] 
The  post  office  (for  cards)  or  the 
National  Cu.stomer  Support  Center  (for 
address  files)  returns  the  cards  or 
address  file  along  with  a  bill  for 
applicable  charges  to  the  customer 
within  15  working  days  after  receiving 
a  properly  prepared  request  for  address 
sequencing.  This  time  limit  does  not 
apply  to  cards  received  between 
No\ember  16  and  January  1,  which  are 
sequenced  as  promptly  as  possible, 

JAmend  the  heading  of  4.0  to  read  as 
follows:] 

4.0  SEQUENCING  WITH  ADDRESS 
CARDS  OR  ADDRESS  FILE 
SEQUENCING  WITH  ADDRESSES 
ADDED  FOR  MISSING  AND  NEW 
ADDRESSES 

4.1  USPS  Sequencing 

lAmend  4.1  toj-ead  as  follows:] 
USPS  employees  at  post  offices  (for 
cards)  or  the  National  Customer  Support 
Center  (for  address  files)  arrange 
unstHjuenced  addresses  in  sequence  of 
carrier  route  delivery  without  charge, 
remove  incorrect  or  undeliverable 
addresses  and,  if  cards,  bundle 
separately  for  return  to  the  customer  or, 
if  an  address  file,  return  as  a  separate 
file,  and  add  new  or  missing  addresses 
(including  rural  address  conversions  to 
city  delivery)  for  each  existing  address 
that  is  not  included  in  the  customer's 
cards  or  address  file. 

[Amend  the  heading  and  text  of  4,2  to 
read  as  follows:] 

4.2  Separate  Address  Groups 

Separate  groups  of  address  cards  must 
be  submitted  for  the  addresses  in  each 
5-digit  ZIP  Code  delivery  area:  city 
carrier  (residential  addresses  only):  city 
carrier  (business  addresses  only);  city 
carrier  (combination  of  residential  and 
business  addresses);  rural  and  highway 
contract  route  addresses;  or  post  office 
box  addresses  (whether  business, 
residential,  or  a  combination).  If 


submitting  an  electronic  address  file,  a 
single  file  meeting  the  same 
requirements  is  acceptable.  Each  group 
must  be  accompanied  by  a  statement 
showing: 

a.  Types  of  addresses  (j.e.,  residential, 
business,  or  a  combination), 

b.  Number  of  addresses  on  the  c:ards 
or  in  the  address  file. 

c.  Name,  mailing  address,  and 
telephone  number  of  the  list  owner  or 
agent. 
***** 

4.4     Address  Percentage 

[Amend  4.4  to  read  as  follows:] 
For  the  5-digit  ZIP  Code  area,  the 
mailing  list  (tiat  the  cards  or  address  file 
represents  must  contain  90"(i  of  all 
possible  residential  or  business  city 
carrier  addresses  for  addresses  in  the 
respective  address  group.  90%  of  all  city 
carrier  addresses  for  addresses  in  a 
combination  residential/business 
address  group,  or  90%  of  all  possible 
deliveries  for  addresses  in  rural/ 
highway  contract  route  and  post  office 
box  groups. 
***** 

[Amend  the  heading  and  the  first 
sentence  of  4.6  to  read  as  follows:] 

4.6     Resubmitting  Cards  or  Address 
File 

Customers  must  monitor  community 
growth  and  determine  when  address 
cards  or  address  files  need  to  be 
submitted  for  resequencing  to  maintain 
the  90%  eligibility  level  of  address 
coverage.  *    *    * 

5.0  SERVICE  CHARGES 

5.1  Basic  Service 

[Amend  the  first  sentence  of  5.1  to 
read  as  follows:] 

For  sequencing  of  address  cards  or 
address  files,  the  applicable  fee  is 
charged  for  each  address  c:ard  or  address 
that  is  removed  because  of  an  incorrei:1 
or  undeliverable  address.  *    *    * 

5.2  Blanks  for  Missing  Addresses 

[Amend  5.2  to  read  as  follows:[ 
For  sequencing  of  address  cards  or 
address  files  with  total  possible 
deliveries  shown,  the  applicable  fee  is 
charged  for  each  address  card  or  address 
that  is  removed  because  it  is  incorrect 
or  undeliverable.  No  charge  is  assessed 
for  the  insertion  of  blank  cards  or 
missing  sequence  numbers  (for  address 
files)  showing  the  range  of  missing 
addresses  in  a  submitted  list. 

5.3  Missing  or  New  Addresses 

[Amend  the  first  sentenc:e  of  5.3  to 
read  as  follows:] 

For  sequencing  of  address  cards  or 
address  files  with  missing  or  new 


addresses  added,  'hf;  applicabh"  fee  is 
charged  for  each  address  card  or  address 
that  is  removed  because  it  is  incorrect 
or  undeliverable.  and  for  each  address 
(possible  delhery)  that  is  added  to  the 
customer's  list.  *    *    ' 


5.5     Free  Services 

[Amend  5.5a  to  read  as  follnws:| 
These  ser\i(  es  are  provided  at  no 
c:harge  for  all  three  levels  of  service: 
a.  If  the  customer  includes  a  rural 
address  (bo.\  numbcir)  in  a  dec:k  ol  cards 
or  address  file  submitted  for  sequenc:iiig. 
and  a  street  address  is  assigned  to  that 
box  number  so  it  can  be  served  on  a  city 
delivery  route,  a  correct  address  card  or 
address  is  included  at  no  charge. 


6.0  Submitting  Properly  Sequenced 
Mailings 

6.1  Customer  Responsibility 

[Amend  the  fust  sentenc:e  m  6.1  to 
read  as  follows:]" 

The  customer  must  ensure  that 

mailings  are  prc^parcfd  in  c  (irrec:t  carriei 

route  deliver\'  sequence,  and  resequence 

cards  or  an  addri>ss  file  when  necessary. 
*    *    * 

6.2  Changes 

[Amend  6.2  to  read  as  iollo\vs:[ 
When  delivery  changes  affect  delivery 
sequence  but  do  not  cause  scheme 
changes,  card  customers  will  be  notified 
in  writing  and  must  then  submit  c:ards 
for  the  affec;ted  routes  or  the  complete 
ZIP  Code  for  resequencing. 
Computerized  D(>li\ery  Sequence  (CDS) 
customers  will  automaticalh"  receive  an 
updated  elecjtronic;  file  from  the  l^istal 
Service 

6.3  Out-of-Sequence 

(Amend  the  third  senteiu  <■  in  iy'A  to 
read  as  follows:] 

*    *    *  If  the  customer  does  ncjt  take 
corrective  action,  the  USPS  gives 
written  notice  that  the  c;ustomer  is  no 
longer  allowed  to  submit  address  cards 
to  the  post  offic :e  or  address  files  to  the 
Naticjnal  (Customer  Support  Center  for 
sequencing.  *    *    ' 

6.4  Reinstatement 

|.\mend  6.4  to  read  as  follows:) 
Generally,  a  c;ustomer  denied  address 
card  or  address  file  secjuencing  service 
for  a  sp(H:ific  ZIP  Code  ina\  not  submit 
address  cards  (to  the  post  ofTic:e|  or 
address  files  (to  the  National  taistonier 
Support  CiMiter)  for  sequencing  \\  lien' 
that  sequenc:ing  service  was  tiTminaied 
for  1  year  after  the  effective  date  of 
termination.  After  that  time;,  the 
customer  is  again  authorized  to  submit 
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the  ZIP  Code  addrtvss  cards  (to  the  pi.st 
officf )  or  address  fdes  (tu  the  N^itional 
Customer  Support  Center)  for 
sequi'ncini'  At  any  time  during  the  year 
after  termination  nf  servire.  the 
customt'r  may  renew  the  suhmission  if 
the  postmaster  (fur  address  cards)  or  the 
National  Customer  Supfjort  Center  (for 
address  files)  is  convinced  that  the 
customer  has  taken  all  necessary  action 
to  correct  the  past  errors. 

Stanley  F.  Mires, 

Chiff  Count>fl.  Lfgislative. 

!FR  Doc  00-32159  Filed  12-18-00;  8.45  am] 

BILUNG  CODE  r7io-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 

[CA224-0263;  FRL-6864-3J 

Clean  Air  Act  Final  Interim  Approval  of 
the  Operating  Permits  Program; 
Approval  of  State  Implementation  Plan 
Revision  for  the  Issuance  of  Federally 
Enforceable  State  Operating  Permits; 
Antelope  Valley  Air  Pollution  Control 
District,  California 

agency:  Environmental  Protection 

.\gencv  (EPA). 

ACTION:  Fmal  interim  approval. 


summary:  The  EPA  is  promulgating 

interim  approval  of  the  Operating 
Permits  Program  submitted  bv  the 
California  Air  Resources  Board  on 
behalf  nf  the  Antelope  Valley  Air 
Pollution  f;oiitrol  District  (APCD), 
California  (Antelope  Valley  or  District) 
for  the  purpose  of  complying  with 
Federal  retiuirements  for  an  approvable 
State  program  to  issue  operating  permits 
to  all  major  stationary'  sources,  and  to 
certain  other  sources.  In  addition.  EPA 
is  promulgating  final  approval  of  a 
revision  to  Antt  lope  Valley's  portion  of 
the  California  State  Implementation 
Plan  (SIP)  regarding  synthetic  minor 
regulations  for  the  issuance  of  federally 
enforceable  state  operating  permits 
(FE.SOP).  In  ordei  to  e.xtend  the  federal 
enforceability  of  state  operating  permits 
to  hazardous  air  pollutants  iUAP).  EPA 
is  also  Finalizing  appr(n  rtl  of  .Antelope 
\'alley's  synthetic  minor  regulations 
pursuant  to  section  n2(l)of  the  Clean 
Air  Act  (CAA  or  Act)  Finally,  today's 
action  grants  final  approval  to  Antelope 
Valley's  mechanism  for  receiving 
delegation  of  section  112  standards  as 
[iromi'lgated. 

DATES:  Effective  date  January  18,  2001 

Expiration  date:  fanuarv'  11,  2003. 
ADDRESSES:  ('opies  of  the  District's 
submittal  and  other  supporting 


information  used  in  developing  the  final 
interim  approval  are  available  for 
inspecticm  during  normal  business 
hours  at  the  following  location:  Permits 
Office.  Air-.).  Air  Division.  U.S.  EPA. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco,  California  94105. 

Copies  of  the  submitted  rules  are  also 
available  for  inspection  at  the  following 
locations: 

California  Air  Resources  Board.  2020 
L  Street.  Sacramento.  CA  95814 

Antelope  Vallev  Ait  Pollution  Control 
District.  4:Ki01  Division  Street.  Suite 
206.  Lancaster.  CA  93339-4409 
FOR  FURTHER  INFORMATION  CONTACT: 
Duong  Ngiiveii  (telephone  415/744- 
1142).  Mairf;ode  Air-3.  U.S. 
Environmental  Protection  Agencv, 
Region  IX.  Air  Division.  75  l-Jawthorne 
Street.  San  Franci.sco.  CA  94105. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A   Introduction 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Aci)  and  implementing  regulations  at  40 
('ode  of  Federal  Regulations  (C'FR)  part 
70  require  that  States  develop  and 
submit  operating  permits  programs  to 
EPA  by  November  15.  1993.  and  that 
EPA  aft  to  approve  or  disapprove  each 
program  within  1  year  after  recei\  ing 
the  submittal.  The  EPA  s  program 
review  occurs  pursuant  to  section  502  of 
the  Act  and  the  part  70  regulations, 
which  togeth'T  outline  c:riteria  for 
approval  or  disapproval.  Where  a 
program  substantially. "but  not  fullv. 
meets  the  recjuirements  of  part  70,  EPA 
may  grant  the  program  interim  approval 
for  a  period  of  up  to  2  years.  If  EPA  has 
not  fully  approved  a  program  by  2  vears 
after  the  November  15.  1993  date,  or  bv 
the  end  of  an  interim  program,  it  must 
establish  .uid  impiemeut  a  F'ederal 
program. 

On  March  31,  2000,  EPA  proposed 
interim  approval  of  ihe  operating 
permits  (iiogram  for  .Antelope  Vallev 
APCD.  California.  See  (55  FR  17231.  The 
Federal  Register  document  also 
proposed  approval  of  the  District's 
interim  mechanism  for  implementing 
section  112(g)  and  program  for 
delegation  of  section  112  standards  as 
promulgated.  Public  comment  was 
solicited  on  these  proposed  actions. 
EPA  received  no  public  comment  on  the 
proposal.  In  this  notice,  EPA  is 
promulgating  interim  approval  of 
Antelope  Valley's  operating  permits 
program.  EPA  is  also  clarifying  the 
section  1 12(g)  implementation 
discussion  in  the  proposed  rulemaking. 
The  I  larification  is  not  a  substantive 
change  troni  the  proposed  rulemaking 


(see  II. B. 2).  This  final  rulemaking  also 
approves  the  delegation  mechanism  to 
implement  section  1 12(1)  as  noted 
above.  On  lune  28,  !989  (54  FR  27274), 
EPA  published  critCTia  for  approving 
and  incorporating  into  the  SIP 
regulator}'  programs  for  the  issuance  of 
federally  enforceable  state  operating 
permits.  Permits  issued  pursuant  to'  a 
program  meeting  the  June  28,  1989 
criteria  and  approved  into  the  SIP  are 
considered  federally  enforceable  for 
criteria  pollutants.  The  synthetic  minor 
mechanism  may  also  be  used  to  create 
federally  enforceable  limits  for 
emissions  of  HAP  if  it  is  approved 
pursuant  to  section  112(1)  of  the  Act. 

In  the  March  31 .  2000  Federal 
Register  document,  EPA  also  proposed 
approval  of  Antelope  Valley's  synthetic 
minor  program  for  creating  federally 
enforceable  limits  in  District  operating 
permits.  In  this  document.  EPA  is 
promulgating  approval  of  the  synthetic 
minor  program  for  Antelope  Vallev  as  a 
revision  to  the  District's  SIP  and 
pursuant  to  section  112(1)  of  the  Act. 

II.  Final  Action  and  Implications 

A  Analysis  of  State  Submission 

Comments 

On  March  31.  2000.  EPA  proposed 
interim  approval  of  Antelope  Valley's 
title  V  operating  permits  program  as  it 
was  submitted  on  January'  26,  1999.  EPA 
received  no  adverse  public  comment  on 
Antelope  Valley's  title  V  operating 
permits  program,  the  proposed  approval 
of  Antelope  Valley's  synthetic  minor 
program,  or  program  for  receiving 
section  112(1)  standards  as 
promulgated. 

B.  Final  Action 

1.  Title  V  Operating  Permits  Program 

The  EPA  is  promulgating  interim 
approval  of  Antelope  Valley's  title  V 
operating  permits  program^as  submitted 
on  January-  20.  1999.  EPA  did  not 
receive  any  comments  on  the  changes 
that  were  outlined  as  necessary  for  full 
approval.  Therefore,  the  program 
dt^ficiencies  described  in  the  proposed 
rulemaking,  under  II  B.l.(a).  Proposed 
Interim  Approval,  and  the  legislative 
deficiency  outlined  under  II.B.l.(b). 
Legislative  Source  Category-Limited 
Interim  Approval  Issue,  must  be 
corrected  in  order  for  the  District  to  bo 
granted  full  approval.  The  scope  of  the 
Antelope  Valley's  part  70  program 
approved  in  this  notice  applies  to  all 
part  70  sources  (as  defined  in  the 
approved  program)  within  the  District, 
e.xcept  any  sources  of  air  pollution  over 
which  an  Indian  Tribe  has  jurisdiction. 
See,  e.g.,  59  FR  55813,  55815-558 18 


Federal  Register / Vol.  65.  No.  244/Tuesday,  December  19.  2000/Rules  and  Regulations         79315 


(Nov.  9.  1994).  The  term  "Indian  Tribe" 
is  defined  under  the  Act  as  "any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village,  which  is 
Federally  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians,"  See  section 
302(r)  of  the  CAA;  see  also  59  FR  43956. 
43962  (Aug.  25,  1994);  58  FR  54364 
(Oct.  21,  1993). 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  January  21, 
2003.  During  this  interim  approval 
period,  Antelope  Valley  is  protected 
from  sanctions,  and  EPA  is  not  obligated 
to  promulgate,  administer  and  enforce  a 
Federal  operating  permits  program  in 
this  District.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
1-year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  the  effective  date  of  this 
interim  approval,  as  does  the  3-year 
time  period  for  processing  the  initial 
permit  applications.  If  Antelope  Valley 
fails  to  submit  a  complete  corrective 
program  for  full  approval  by  July  21, 
2002,  EPA  will  start  an  18-month  clock 
for  mandatory  sanctions.  If  the  District 
then  fails  to  submit  a  corrective  program 
that  EPA  finds  complete  before  the 
expiration  of  that  18-month  period,  EPA 
will  be  required  to  apply  one  of  the 
sanctions  in  section  179(b)of  the  Act, 
which  will  remain  in  effect  until  EPA 
determines  that  the  District  has 
corrected  the  deficiency  by  submitting  a 
complete  corrective  program.  Moreover, 
if  the  Administrator  finds  a  lack  of  good 
faith  on  the  part  of  Antelope  Valley, 
both  sanctions  under  section  179(b)  will 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  the  District  has  come 
into  compliance.  In  any  case,  if,  six  ' 

months  after  application  of  the  first 
sanction,  Antelope  Valley  still  has  not 
submitted  a  corrective  program  that  EPA 
has  found  complete,  a  second  sanction 
will  be  required. 

If  EPA  disapproves  Antelope  Valley's 
complete  corrective  program,  EPA  will 
be  required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
District  has  submitted  a  revised  program 
and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  Antelope  Valley,  both 
sanctions  under  section  179(b)  shall 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  the  District  has  come 


into  compliance.  In  all  cases,  if,  six 
months  after  EPA  applies  the  first 
sangtion,  Antelope  Valley  has  not 
submitted  a  revised  program  that  EPA 
has  determined  corrects  the 
deficiencies,  a  second  sanction  is 
required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  Antelope  Valley  has 
not  submitted  a  timely  and  complete 
corrective  program  or  EPA  has 
disapproved  its  submitted  corrective 
program.  Moreover,  if  EPA  has  not 
granted  full  approval  to  the  District's 
program  by  the  expiration  of  this 
interim  approval  and  that  expiration 
occurs  after  November  15.  1995.  EP.-^ 
must  promulgate,  administer  and 
enforce  a  federal  permits  program  for 
Antelope  Valley  upon  interim  approval 
expiration. 

2.  Implementing  Section  112(g) 

In  the  March  31 ,  2000  proposed 
rulemaking  for  interim  approval  of 
Antelope  Valley's  title  V  operating 
permits  program.  EPA  proposed 
approving  the  use  of  Antelope  Valleys 
preconstruction  review  program.  The 
proposal  was  intended  as  a  mechanism 
to  implement  section  112(g)  during  the 
transition  period  between  promulgation 
of  EPA's  section  11 2(g)  rule  and 
adoption  by  Antelope  Valley  of  rule(s) 
specifically  designed  to  implement 
section  112(g). 

This  final  rulemaking  clarifies  thi; 
proposed  rulemaking  by  noting  that  the 
section  112(g)  rule,  titled  "Hazardous 
Air  Pollutants:  Regulations  Governing 
Constructed  or  Reconstructed  Major 
Sources,"  was  actually  promulgated  by 
EPA  on  December  27,' 1996.  The  rule  " 
specified  that  permitting  authorities 
must  adopt  a  program  (rule)  to 
implement  section  112(g)  with  an 
effective  date  of  June  29^  1998,  and  that 
a  permitting  authority  must  certify  and 
notih'  EPA  by  this  date  that  the  program 
meet  the  requirements  of  112(g).  A 
subsequent  EPA  rulemaking  on  June  30, 
1999  granted  a  30-month  transitional 
period  to  permitting  authorities  that 
were  unable  to  initiate  a  program  to 
implement  section  112(g)  after  June  29, 
1998.  During  this  transitional  period, 
which  expires  on  December  29.  2000.  a 
permitting  authority  may  (l)  Request 
EPA  to  issue  section  112(g) 
determinations,  or  (2)  make  section 
112(g)  determinations  and  issue  a  notice 
of  Maximum  Available  Control 
Technology  (MACT)  that  will  become 
final  and  legally  enforceable  after  EPA 
concurs  in  writing  with  the  permitting 
authority's  determination.  Failure  by  the 
permitting  authority  to  adopt  a  program 


to  implement  section  112(g)  after  the 
transitional  period  ends  shall  ho 
construed  as  a  failure  by  the  permitting 
authority  to  adequately  administer  and 
enforce  its  title  \'  operating  permits 
program  and  shall  constitute  (.ause  by 
EPA  to  apply  the  sanctions  and 
remedies  set  forth  in  the  fHean  Air  Act 
section  502(1). 

On  July  24.  1998.  Antelope  Valley 
submitted  a  letter  to  EPA  ind  eating  its 
intention  to  rely  on  an  existin'^.  but 
incomplete  Toxic  New  Source  Review 
rule  and  case-by-case  MACT 
determinations  in  the  transitional 
period  to  comply  with  the  section  11 2(g) 
rule.  Antelope  \'alley  is  in  the  process 
of  developing  and  adopting  a  revised 
rule  to  implement  section  11 2(g)  by 
December  2000. 

This  final  rulemaking  hereby 
reiterates  that  failure  by  Antelope  \'alley 
to  adopt  a  program  (rule)  to  implement 
section  112(g)  after  December  29.  2000 
shall  be  viewed  as  failure  to  adecjuateU 
administer  and  enforce  its  title  \' 
operating  permits  program  and  could 
trigger  sanctions  and  remedies  a.^ 
prescribed  in  section  502  of  the  Act. 
Since  this  section  11 2(g) 
implementation  discussion  merely 
clarifies  the  language  in  the  proposed 
rulemaking  on  March  31 .  2000  and 
provides  additional  information  on  the 
issue,  it  is  not  a  substantive  change  from 
the  proposed  rulemaking. 

3.  Program  for  Delegation  of  Section  1 1 2 
Standards  as  Promulgated 

Requirements  for  part  70  program 
approval,  specified  in  40  (]FR  70.4(b), 
encompass  section  112(1)(5)- 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 
as  promulgated  by  EPA  as  they  apply  to 
part  70  sources.  S'?ction  112(1)(5) 
requires  that  the  District  s  program 
contain  adequate  authorities,  adequate 
resources  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  also  requirements  under  ()art 
70.  Therefore.  EPA  is  also  promulgating 
approval  under  section  1 12(1)(5)  and  40 
CFR  63.91  of  Antelope  Valleys  program 
for  receiving  delegation  of  section  112 
standards  that  are  unchanged  from  th<' 
federal  standards  as  promulgated  This 
prograrn  for  delegations  applies  to  both 
existing  and  future  standards  but  is 
limited  to  sources  covered  b\'  the  part 
70  program. 

4.  State  Operating  Permit  Program  for 
Synthetic  Minors 

EPA  is  promulgating  full  approval  of 
Antelope  \'alley's  synthetic  mincjr 
operating  permit  program,  adopted  by 
the  District  on  March  17.  1998.  and 
submitted  to  EPA  by  the  California  Air 
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Resources  Board,  on  hw^half  tit  Antdnpi' 
\'allev.  on  February  16.  1999  Th« 
^v^lf.hetic  minor  operating  permit 
program  is  being  approved  into 
.\ntelope  Vailev's  SIP  pursuant  to  part 
52  and  the  five  approval  criteria  set  out 
in  the  lune  28.  1989  Federal  Register 
document  (54  FR  27282)   EP.\  is  also 
promulgating  full  approval  pursuant  \n 
section  1 12(11(3)  of  the  .Act  so  that  H.\P 
emission  limits  in  synthetic  minor 
t)perating  permits  may  be  deemed 
federallv  enforceable. 

III.  Administrative  Requirements 

A  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executne  Order  12866. 
entitled  "Regulatory  Planning  and 
Review." 

B  Executive  Order  1J045 

Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19883.  .-Kpril  23.  1997). 
applies  to  any  rule  that:  ( 1 )  Is 
determined  to  be  "economically 
significant  '  as  defined  under  Executive 
Order  12866. and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatorv  ac;tion  meets  both  criteria, 
the  \gency  mu^t  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
►■xplain  \vhv  the  planned  regulation  is 
preferable  to  fither  [)otentiallv  effe>ctive 
and  reasonahlv  feasible  alternatives 
considered  bv  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13043  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmerrtal  health  or  safety  risks. 

C  Executive  Order  13084 

I'nder  Executive  Order  13084. 
(Ainsultatnm  and  Coordination  with 
Indian  Tribal  Governments.  EPA  may 
not  issue  a  regulation  that  is  not 
required  bv  statute,  that  significantly 
affects  or  uniqueh'  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliant. e 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  OMB. 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summar\-  of  the  nature 


nt  their  (  oncerns.  and  a  statement 
>ii[)porting  the  need  to  issue  the 
regulatuui.  In  addition.  Executive  Order 
1  U)H4  re(iuires  EPA  to  devfdop  an 
etfei  tive  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timelv  input  in  the  development  of 
regulatorv  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

To<lav's  rule  does  not  significantly  or 
uiiKiuelv  affe<  t  the  ( ommunities  of 
indi.in  trib.d  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

n  Executive  Order  13132 

Executive  Order  13132.  entiUed 
Federalism  (64  FR  43255.  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612.  Federalism  and  1287.3, 
Enhancing  the  Intergovernmental 
Partnership   Executive  Order  13132 
'requires  PJPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  -State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
ini[)li(  ations."  "Policies  that  have 
federahsni  iinplu  ations"  is  defined  in 
the  Kxecutive  Order  to  include 
regulations  that  have  'substantial  direct 
effects  on  the  .States,  on  the  relationship 
betwt;eii  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Exe(Utive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  bv  statute,  unless  the  Federal 
governmeni  provides  the  funds 
necessary  to  pav  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  mav  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  nnless  the  Agencv  consults  with 
State  and  local  officials  earh'  in  the 
process  of  developing  the  proposed 
regulation 

This  rule  will  not  have  substantial 
tiire(  t  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
respimsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  ami  responsibilities  established 


in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

E  Regulator,'  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agencv  to  conduct 
a  regulatorv  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  anv  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
C^lean  Air  Act.  preparation  of  Hexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  US  EPA. 
427  U.S.  246.  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

F.  \'ational  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
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submiit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of' Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  20. 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  acticm.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

/   ( 'nfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(  "Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consist  -nt  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
acticm  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  >inder 
State  or  local  law.  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  bv 
reference.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Sulfur  oxides.    - 
Volatile  organic  compounds, 

40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Operating  permits,  and  Reporting  and 
recordkeeping  requirements. 

Dated:  .August  21,  2000 
Felicia  Marcus. 

Hcglondl  Adminit'tratnr  Hmiun  !l 

Chapter  1.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citati(jn  for  part  52 
continues  to  read  as  follows: 

Authority:  42  l.'.S.C.  7401  et  seq 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(262)(i)(E)  to  read 
as  follows: 

§52.220    Identification  of  plan. 


interim  approval  expires  lanuarv  21. 
2003. 

***** 

iFRDot    (iii-^ZDM  Filod  12-18-00:  8:45  ami 

BILLING  CODE  6560-5(>-P 


*     *     * 


(262)  '    *    * 
(i)  *    *    * 

(E)  Antelope  Valley  .Air  Pollution 
Control  District. 

(1)  Rule  225.  adopted  March  17.  1998. 


PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  I'.-S.l'.  7401  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
bv  adding  paragraph  (ii)  to  the  entry  for 
California  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


California 

***** 

(ii)  Antelope  Valley  Air  Pollution 
Control  District  (complete  submittal 
received  on  lanuary  26.  1999);  interim 
approval  effective  on  January  18,  2001; 
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[MM  Docket  No.  92-3,  RM-7874.  RM-7958] 

Radio  Broadcasting  Services: 
Prineville  and  Sisters,  OR 


AGENCY:  Federa 
Commission. 
action:  Final  rule 


C()inniuni(:atif)ns 


SUMMARY:  This  document  dismisses  a 
Petition  for  Rec:onsideration  filed  jointly 
by  multiple  licensees  in  Oregon  directed 
to  the  Report  and  Order  in  thi- 
proc:eeding  which  upgradefi  .Slatirm 
KPXA.  Sisters.  Oregon,  to  specify 
operation  on  Channel  28lCl.  See  57  FR 
47006,  October  14,  1992 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  .Media  Bureau  (202) 
418-2177.' 

SUPPLEMENTARY  INFORMATION:  Tnis  is  a 
svnopsis  of  the  (Commission's 
Memorandum  Opmion  and  Order  in 
MM  Docket  No.  92-3.  adopted 
December  fi.  2000.  and  released 
December  8.  2000.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copving  during  normal  business  hours 
in  the  YC.C,  Reference  lnformati(jn  Center 
at  Portals  11.  CY-.\2:.7.  445  12th  Street, 
SW.  Washington.  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Commission's  t:opy  contractor. 
International  Transcription  Service. 
Inc.,  (202)  857-3805.  1231  M  Street. 
NVV.  Washington.  DC  20036. 

Federal  Communications  Commission. 
)ohn  A.  Karousos. 

Ciuef.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
!FR  Do(  .  0()-3224fS  Filed  12-18-00;  8:45  am) 
BILUNG  CODE  671 2-01 -P 
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Radio  Broadcasting  Services: 
Lewistown.  MT 

AGENCY:  Federal  Communicatiims 

Commission 

ACTION:  Final  rule. 
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SUMMARY:  Thi'^  document  ailnt^  (h.inr.cl 
.fOOCll  rit  [.►'Wistown.  MdiiuiiKi.  in 
response  to  a  petition  filed  \>\ 
Lewistown  Rddin    sV'f  h5  FK  33974. 
September  6.  201)0  The  coordinates  for 
C'haniie!  JOOC!l  at  Lew  iNtir.vn  are  47- 
0  5-4,'5  NL  and  U)'f-J'i-  !')  \VL.  Altiiough 
concurrence  of  the  Canridiati 
Gnvernment  has  been  reqiie-.t"d  for  the 
aUotment  of  f:hdnnel  M)0<.A. 
notification  has  not  been  received, 
rherefore.  operatinn  with  the  facilities 
specified  for  Lew  I'-tnw  n  herem  is 
subiect  to  modification,  suspension,    ir 
termination  without  right  tn  hearing,  it 
found  h\  the  ("ommissirin  to  be 
necessdr\  m  order  to  cc)ntorm  to  the 
1991  Canada-USA  FM  Broadcast 
Agreement  or  if  specificallv  objec  tfd  tn 
by  Canada.  A  filing  window  for  ( iti.iiinel 
300C1  at  Lewdstnwn  will  not  be  npened 
at  this  time   Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  bv  the 
Commission  in  a  subsequent  nrder 

DATES:  Effective-  lanuarv  J  J.  l'(H)l 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerie.  Mass  Media 
Bureau, (202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  .i 
summary  of  the  Commission  s  Report 
and  Order.  MM  Docket  No.  00-150, 
adopted  November  29,  2000.  and 
released  December  8,  2000 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  ,iiu\ 
copying  during  normal  business  hnurs 
in  the  Commission's  Reference  f  ienter, 
445  12th  Street.  SVV.  Washington.  DC 
The  complete  te.xt  of  this  de(  isiun  nia\ 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  12,n  20th  Street.  NVV  . 
Washington.  DC   200i6.  (202)  857-J80U. 
facsimxlle  (202)  8,57-3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  :'  i  of  title  47  of  fhe  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1    The  auth()rit\'  citation  for  F.irt  73 
cnntinues  to  read  as  follows: 

Authority:  4~  '  >  i     I'U.  303,  334  and  336. 

§  73.202     [Amended] 

2.  Section  7  t  202(b).  the  Table  of  FM 
.•Mlotm.ents  under  Montana,  is  amended 
bv  adding  C'hannel  iOOCl  at  !.ewistov\ii 


I-V'.I.thI  ( 'omm\ini(:a'ions  Commission. 

John  .\    Kiirousns, 

Chief.  Allocations  Branch,  Policy  and  Ruli-s 

Division.  Mass  Media  Bureau. 

(FR  Doc.  00-32246  Filed  12-18-00;  8:45  ami 

BILLING  CODE  6712  01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2773:  MM  Docket  No.  00-107:  RM- 
9891] 

Radio  Broadcasting  Services;  Florence 

and  Comobabi.  AZ 

I 

AGENCY:  F'edcral  Communications 
( lomiiiission  -v 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  27H(:  for  t:hannel  276C1  at 
Florence,  .^n/.oiia.  and  modifies  the 
luense  of  Station  KCDX  accordingly,  as 
recjuesteil  bv  Desert  West  Air  Ranchers. 
Additumallv.  Channel  *275A. 
Comobabi.  Arizona,  is  removed  from 
Section  :■;!  202(1)1.  the  Table  of  FM 
Allotments  since  no  expression  of 
mteresi  in  r^-taining  a  Class  A  channel 
at  that  lommunitv  was  received.  See  65 
FR  41037.  )ulv  3.  2000  Coordinates 
used  for  Channel  276(;  at  Florence. 
.\rizona.  are  32-48-45  NL  and  1 10-57- 
30  WL  As  Florence  is  located  within 
320  kilometers  (199  miles)  of  the  U.S.- 
Mexu  o  border,  concurrence  of  the 
Mexican  government  to  this  allotment 
was  requested,  but  has  not  been 
rect'ived.  Therefore,  the  allotment  of 
Channel  27H('  at  Florence  is 
conditioned  on  concurrence  of  the 
Mexican  government  in  accordance 
with  the  1992  I'SA-Mexico  FM 
Broadcast  Agreement 
DATES:  Fffective  lanuarv  22.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

.\an(  V  lovner.  Mass  .Media  Bureau.  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Ciuninission's  Report 
and  Order.  MM  Docket  No.  00-107. 
adopted  November  29.  2000.  and 
released  Dec  ember  8.  2000  The  full  text 
of  this  (iommission  decision  is  available 
for  inspection  ancf  copying  during 
normal  business  hours  in  the  F'CC's 
Reference  Information  C>enter  (Room 
CY-A257),  445  Twelfth  Street.  SW., 
Washington.  DC.  The  complete  text  of 
this  decision  mav  also  be  purchased 
from  the  Cimunission's  copv  contractor, 
hiternational  Trans(  ription  Service, 
hu   ,  1231  20th  Street.  NW.. 
W.ishington.  D(,  20036.  (202)  857-3800. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

.\uthority:  47  C  S  C:    1.54.  MH.  :i,J4  and  iAb. 

§73.202     [Amended] 

2.  .Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Comobabi,  Channel  *275A. 

3  Sc-ction  73.202(b).  the  Table  of  FM 
.Mlotments  under  Arizona,  is  amended 
by  removing  Channel  276C1  and  adding 
Channel  276C  at  Florence. 

Fedeml  ( Jimmunic;ations  Commission. 
John  A.  karousos, 

Chif'f.  Allcirations  Branch.  Policy  and  fUilcs 
Divisinp.  Mass  Media  Bureau 

iPR  Due.  00-32248  Filed  12-18-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  219 

[Docket  No.  RSOR-6;  Notice  No.  49] 

RIN  2130-AA81 

Alcohol  and  Drug  Testing: 
.  Determination  of  Minimum  Random 
Testing  Rates  for  2001 

AGENCY:  Federal  Railroad 
Administration  {FYL\).  DOT. 
ACTION:  Notice  of  determination. 

SUMMARY:  Using  data  from  Management 
Information  System  annual  reports.  FRA 
has  determined  that  the  1999  rail 
industry  random  testing  positive  rate 
was  82  percent  for  drugs  and  .13 
percent  for  alcohol.  Since  the  industrv'- 
wide  random  drug  testing  positive  rate 
continues  to  be  below  1.0  percent,  the 
Federal  Railroad  Administrator 
(Administrator)  has  determined  that  the 
minimum  annual  random  drug  testing 
rate  for  the  period  January  1,  2001 
through  December  31,  2001  will  remain 
at  25  percent  of  covered  railroad 
employees.  Since  the  random  alcohol 
testing  violation  rate  has  remained 
below  .5  percent  for  the  last  two  years, 
the  Administrator  has  determined  that 
the  minimum  random  alcohol  testing 
rate  will  remain  at  10  percent  of  covered 
railroad  employees  for  the  period 
January  1,  2001  through  December  31, 
2001. ' 


DATES:  This  notice  is  effective  December 
19,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lamar  Allen,  Alcohol  and  Drug  Program 
Manager,  Office  of  Safety  Enforcement, 
Mail  Stop  25,  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
NW.,  Washington,  DC  20005, 
(Telephone:  (202)  493-6313). 

SUPPLEMENTARY  INFORMATION: 

Administrator's  Determination  of  2001 
Random  Drug  and  Alcohol  Testing 
Rates 

In  a  final  rule  published  on  December 
2,  1994  (59  FR  62218),  FRA  announced 
that  it  will  set  future  minimum  random 
drug  and  alcohol  testing  rates  according 
to  the  rail  industry's  overall  positive 
rate,  which  is  determined  using  annual 
railroad  drug  and  alcohol  program  data 
taken  from  FRA's  Management 
Information  System.  Based  on  this  data, 
the  Administrator  publishes  a  Federal 
Register  notice  each  year,  aimouncing 
the  minimum  random  drug  and  alcohol 
testing  rates  for  the  following  year  (see 
49  CFR  §§  602  and  608). 

Under  this  performance-based  system, 
FRA  may  lower  the  minimum  random 
drug  testing  rate  to  25  percent  whenever 


the  industry-wide  random  drug  positive 
rate  is  less  than  1.0  percent  for  two 
calendar  years  while  testing  at  50- 
percent.  (For  both  drugs  and  alcohol. 
FRA  reserves  the  right  to  consider  other 
factors,  such  as  the  number  of  positives 
in  its  post-accident  testing  program, 
before  deciding  whether  to  lower  annual 
minimum  random  testing  rates).  FR,^ 
will  return  the  rate  to  50  percent  if  the 
industry-wide  random  drug  positive  rate 
is  1.0  percent  or  higher  in  any 
subsequent  calendar  year. 

In  1994,  FRA  set  the  1995  minimum 
random  drug  testing  rate  at  25  percent 
because  1992  and  1993  industry  drug 
testing  data  indicated  a  random  drug 
testing  positive  rate  below  1.0  percent; 
since  then  FRA  has  continued  to  set  the 
minimum  random  drug  testing  rate  at  25 
percent  as  the  industry  positive  rate  has 
consistently  remained  below  1.0 
percent.  In  this  notice.  FRA  announces 
that  the  minimum  random  drug  testing 
rate  will  remain  at  25  percent  of  covered 
railroad  employees  for  the  period 
January  1,  2001  through  December  31. 
2001,  since  the  industry  random  drug 
testing  positive  rate  for  1999  was  .82 
percent. 

FRA  implemented  a  parallel 
performance-based  system  for  random 


alcohol  testing.  Under  this  system,  if  the 
industry-wide  violation  rate  is  less  than 
1.0  percent  but  greater  than  .5  perc:ent, 
the  rate  will  be  25  percent.  FRA  will 
raise  the  rate  to  50  percent  if  the 
industry-wide  violation  rate  is  1  () 
percent  or  higher  in  anv  subsequent 
calendar  year.  FRA  mav  lower  the 
minimum  random  alcohol  testing  rate  to 
10  percent  whenever  the  industry-wide 
violation  rate  is  less  than  .5  percent  for    ' 
two  calendar  years  while  testing  at  a 
higher  rate.  Since  the  industry-wide 
violation  rate  for  alcohol  has  remained 
below  .5  percent  for  the  last  two  years. 
FRA  is  maintaining  the  minimum 
random  alcohol  testing  rate  at  10 
percent  of  covered  railroad  employees 
for  the  period  lanuarv  1.  2001  through 
December  31.  2001, 

This  notice  sets  the  minimum  random 
testingTates  required  next  year. 
Railroads  remain  free,  as  always,  to 
conduct  random  testing  Bt  higher  rates. 

Issuc^'d  in  \Vashingt(jn.  DC    on  December 
14,  200U. 
jolene  M,  Molitoris, 

Federal  Raihond  Administrator 

[FR  DfK    00-32,321  Filed  12-18-00   845  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tne  proposed 
issuance  ot  rules  and  regulations  The 
purpose  ot  these  noticas  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  ot  the  final 
rules 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AJ30 

Prevailing  Rate  Systems;  Change  in 
the  Survey  Cycle  for  the  Pennington, 
SD,  Nonappropriated  Fund  Wage  Area 

AGENCY:  Office  of  Personnel 

Management 

ACTION:  Proposed  rule  with  request  for 

commemts. 

summary:  THp  Office  of  Personnel 
Mandgement  is  issuing  a  proposed  rule 
that  would  change  the  timing  of  local 
wage  sunevs  in  the  Pennington.  South 
Dakota,  nunappropnated  fund  |NAF) 
Federal  Wage  Svstem  (FWS)  w.ige  area. 
The  change  would  help  balance  the 
workload  for  the  Department  of  Defensf 
and  imprn\e  the  amount  and  qualilv  of 
data  it  collects  during  local  annual  wage 
surveys  in  the  Pennington  wage  area. 
DATES:  The  Office  of  Personnel 
Management  must  receive  comments  by 
Idnuary  18,  2001. 

ADDRESSES:  Send  or  deliver  comments 
to  Donald  I.  Winstead.  Assistant 
Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Servic  e. 
Office  of  Personnel  Management.  Room 
7H31,  1900  E  Street  N'W  .Washington. 
DC  2041.5-8200.  or  FAX:  1202)  606- 
4264 

FOR  FURTHER  INFORMATION  CONTACT: 

Chenty  1.  Carpenter  at  (202)  hOt>-8359: 
b\-  FAX  at  (202)  606-4264.  or  hv  email 
dt  cicdrpen6opni.gov 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  (DOD)  has 
requested  that  the  Offic:e  of  Personnel 
Management  (OP.Mj  change  the  timing 
of  local  wage  surveys  in  the  Pennington, 
South  Dakota,  nonappropriated  fund 
(NAF)  Federal  Wage  Svstem  (FWS) 
wage  area.  Full-scale  wage  surveys 
currently  begin  in  fanuarv'  of  each  even- 
numbered  fiscal  year.  Full-scale  wage 
surveys  would  begin  in  the  future  in 
lune  of  each  even-numbered  fiscal  veiU". 
Lnder  section  532.207  of  title  5.  Code  of 


Federal  Regulatinns,  the  scheduling  of 
wage  sur\evs  lakes  into  consideration 
the  best  timing  in  relation  to  wage 
adjustments  in  the  principal  local 
private  enterprise  establishments, 
rcisonahli'  distribution  nf  workload  of 
the  lead  agency,  timing  of  surveys  fnr 
iiearb\'  wage  areas,  and  scheduling 
relatiimships  with  other  pay  surveys. 

DOD  asked  OPM  to  change  die 
starting  time  for  local  wage  surveys  in 
the  Pennington  wage  area  to  )une  of 
even  fiscal  years  to  help  avoid  the 
problems  created  by  inclement  weather 
in  western  South  Dakota  during  the 
month  of  January  and  to  balance  the 
overall  workload  of  its  NAF  survey 
office.  DOD  would  conduct  its  regular 
wage-change  survey  in  lanuarv'  2001. 
then  it  would  ( (induct  full-scale  wage 
surve\s  in  Pennington  C-ountv  in  [une 
2001  and  lune  2002. 

The  Feiieral  Prevailing  Rate  Advisors' 
Committet!.  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pa\  of  FWS  employees, 
rctommeiuied  by  consensus  that  we 
change  the  full-scale  survey  cycle  for 
the  Pennington  NAF  vvage  area  from 
I.iiiuarv  of  e\  en-numbered  fiscal  years  to 
lune  of  even-numbered  fiscal  years. 

Regulatory  Flexibility  Act 

1  certit\  that  this  regul.ition  would  not 
have  a  signifi<.ant  ec  onoinii.  impact  on 
a  substantial  number  oi  small  entities 
because  it  would  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

.\dnuiiistr<iti\t'  practice  and 
[)ru<.f(iure.  Freedom  of  information, 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

U.S.  Office  of  Personnel  Manageinent. 
lanire  R.  !.arhance> 

/.>)ret(or 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  IJ.S.C.  .5.343.  5;}46;  §532.707 
rils(j  issued  under  5  IJ..S.C.  552. 

Appendix  A  to  Subpart  B  of  Part  532 
[Amended] 

J.  .-Kpfieiulix  B  tu  Subpart  D  is  dniended  bv 
revising  under  the  State  of  South  Dakota  the 


listing  of  beginning  nidnlli  of  -iiirvev  from 
"lanuary"  to  "(iint-"  IVir  the  Pennington  N'.^F 
wage  area. 

|FR  Doc.  no-32286  Filed  12-18-00:  8.45  am] 

BILLING  CODE  6325-01 -P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  214 

[INS  No.  2068-00] 
RIN  1115-AF85 

Adding  Actuaries  and  Plant 
Pathologists  to  Appendix  1603.D.1  of 
the  North  American  Free  Trade 
Agreement 

AGENCY:  Immigration  and  Naturalization 
Service,  justice. 


ACTION:  Proposed  rule. 


SUMMARY:  This  rule  proposes  to  amend 
the  Immigration  and  Naturalization 
Service's  (Service)  Regulations  by 
adding  the  occupations  of  actuary  and 
plant  pathologist  to  the  list  of 
professions  in  Appendi.x  1603. D.l  to 
Annex  1603  of  the  North  American  Free 
Trade  Agreement  (NAFTA).  This  rule 
also  proposes  to  modify  the  licensure 
requirements  for  Canadian  citizens 
seeking  admission  to  the  United  States 
as  TN  nfmimmigrant  aliens.  These 
amendments  are  being  proposed  to 
reflect  the  agreements  made  among  the 
three  parties  to  the  NAFTA.  This  rule 
will  facilitate  travel  to  the  United  States 
and  benefit  United  States  businesses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  20, 
2001. 

ADDRESSES:  Plea.se  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Ser\ice,  425  I  Street,  NW.,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  the 
INS  number  2068-00  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  for  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Brown,  Adjudications  Officer. 


Immigration  and  Naturalization  Service, 

425  I  Street.  NW.,  Room  3214, 

Washington,  DC  20536.  telephone  (202) 

353-8177. 

SUPPLEMENTARY  INFORMATION: 

What  Is  the  NAFTA? 

On  December  17,  1992,  The  United 
States,  Canada  and  Mexico  signed  the 
North  American  Free  Trade  Agreement 
(NAFTA).  The  NAFTA  entered  into 
force  on  January  1,  1994,  creating  one  of 
the  largest  trading  areas  in  the  world. 
Besides  trade.  NAFTA  allows  for  the 
temporary  entry  of  qualified  business 
persons  from  each  of  the  parties  to  the 
agreement.  The  NAFTA  is  comprised  of 
22  chapters.  Chapter  16  of  the  NAFTA 
is  entitled  "Temporary  Entry  of 
Business  Persons,"  and  in  addition  to 
refiecting  the  preferential  trading 
relationship  between  the  parties  to  the 
agreement,  it  reflects  the  member 
nations'  desire  to  facilitate  temporary 
entry  on  a  reciprocal  basis.  It  also 
establishes  procedures  for  temporary 
entry,  addresses  the  need  to  ensure 
border  security  and  seeks  to  protect  the 
domestic  labor  force  in  the  member 
nations. 

Articles  1605  of  Chapter  16  of  the 
NAFTA  also  established  a  Temporary- 
Entry  Working  group  (TEWG), 
comprised  of  representatives  of  each  of 
the  parties  to  the  NAFTA,  including 
immigration  officials.  The  working 
group  is  required  to  meet  at  least  once 
a  year  to  consider  several  issues 
including  the  development  of  measures 
to  further  facilitate  temporary  entry  of 
business  persons  on  a  reciprocal  basis  as 
well  as  proposed  modifications  of  or 
additions  to  Chapter  16, 

What  Business  Persons  Are  Covered 
Under  the  NAFTA? 

Annex  1603  to  Article  1603  of  the 
NAFTA  establishes  4  categories  of 
business  persons.to  be  allowed 
temporary  entry  into  the  territory  of 
another  NAFTA  party.  The  4  categories 
are:  (1)  Business  visitors;  (2)  traders  and 
investors;  (3)  intracompany  transferees; 
and  (4)  professionals. 

Business  visitors  under  the  NAFTA 
are  admitted  to  the  United  States  under 
the  B— 1  nonimmigrant  classification 
UNA  101(a)(15)(B)],  A  business  visitor  is 
a  business  person  from  another  NAFTA 
party  who  seeks  to  engage  in  an 
occupation  or  profession  with  one  of  the 
seven  categories  of  business  activities 
listed  in  Appendix  1603. A. 1.  The  seven 
categories  of  business  activities  listed  in 
Appendix  1603. A.  1  represent  a 
complete  business  cycle  and  include:  (1) 
Reseau-ch  and  Design;  (2)  Growth, 
Manufacture  and  Production;  (3) 
Marketing;  (4)  Sales;  (5)  Distribution;  (6) 


After-Sales  Service:  and  (7)  General 
Service 

Traders  and  in\(;stors  are  admitted  to 
the  United  States  under  the 
E-1  and  E-2  nonimmigrant  categories, 
respectively  |INA  101(a)(15)(E)l. 

A  trader  is  an  alien  in  the  United 
States  admitted  solely  to  carry  on  trade 
of  a  substantial  nature  principally 
between  the  United  States  and  the 
country  of  the  alien's  nationality.  An 
investor  is  an  alien  who  has  in\ested  or 
IS  actively  in  the  process  of  investing  a 
substantial  amount  of  capital  in  a  bona 
fide  enterprises  in  the  United  States. 

Intracompany  transferees  are  admitted 
to  the  United  States  under  the  L-1 
nonimmigrant  classification  [INA 
101(a)(15)(L)J.  An  intracompany 
transferees  is  an  alien  who.  within  3 
years  preceding  the  time  of  his  or  her 
application  for  admission  into  the 
United  States,  has  been  employed 
abroad  continuously  for  1  year  by  a  firm 
or  corporation  or  other  legal  entity  or 
parent,  branch,  affiliate,  or  subsidiary, 
and  who  seeks  to  enter  the  United  States 
temporarily  to  render  his  or  her  ser\'ices 
to  a  branch  of  the  same  employer  or  as 
parent,  affiliate,  or  subsidiary  thereof  in 
a  capacity  that  is  managerial,  executive, 
or  involves  specialized  knowledge. 

Professionals  under  the  NAFTA  are 
admitted  to  the  United  States  as  TN 
nonimmigrant  aliens  |LNA  214(e)]. 

What  Is  a  TN  Nonimmigrant  Alien? 

A  TN  nonimmigrant  is  a  citizen  of 
Canada  or  Mexico  who  seeks  admission 
to  the  United  States,  under  the 
provisions  of  Section  D  of  Annex  1603 
of  the  NAFTA,  to  engage  in  business 
activities  at  a  professional  le\el  as 
provided  for  in  such  annex.  The  code 
"TN"  is  an  admission  code  developed 
by  the  United  States  government  for 
Canadian  and  Mexican  citizens 
admitted  to  the  United  States  as 
business  professionals  under  the 
NAFTA.  The  TN  code  is  not  part  of  the 
NAFTA  agreement  and  is  not  used  by 
the  Canadian  and  Mexican 
governments.  The  NAFTA  parties  have 
agreed  that  63  occupations  quality  as 
professionals.  These  occupations  are 
listed  in  the  Appendix  1603. D.l  to 
Annex  1603  to  the  NAFTA  found  in 
§  214.6(c).  The  list  represents  the  only 
professions  that  will  enable  an  alien  to 
obtain  admission  to  the  United  States  as 
a  TN  nonimmigrant  alien. 

What  Changes  Is  the  Service  Proposing 
To  Make  in  This  Rule? 

This  rule  proposes  to  add  the 
occupation  of  actuary  to  the  list  of 
professions  in  Appendix  1603. D.l.  In 
addition,  this  rule  proposes  to  include 
plant  pathologist  to  the  Appendix 


1603. D.l  as  a  footnote  1o  the  occupation 
of  biologist.  This  rule  also  proposes  to 
change  the  licensure  recjuirements  for 
(Canadian  TN  aliens  applying  for 
admission  to  the  United  States  This 
provision  is  currently  di^scribed  at 
4!214.H(e)(3)(ii)(F),  This  rule  also 
proposes  to  remo\'e  §  214.611 ).  which 
relates  to  the  transition  period  for 
Canadian  citizens  who  were  admitted  to 
the  United  States  under  the  United 
States-Canada  Free  Trade  Agrf!ement 
that  existed  before  the  effective  date  of 
the  NAFTA.  This  rule  also  proposes  to 
change  all  refertmces  to  the  Northern 
Service  Center  to  the  Nebraska  Service 
Center  to  reflect  the  center's  current 
name. 

Why  Is  the  Service  Adding  the 
Occupation  of  Actuar\'  to  Appendix 
1603.D.1? 

In  June  1994.  tht*  .American  .Ac:adem\ 
of  Actuaries  and  its  Canadian  and 
Mexican  counterparts  approac:hed  the 
United  States  Chapter  16  TEW'G  and 
requested  that  actuaries  be  adde<i  to  the 
list  of  professions  contained  in 
Appendix  1603. D.l  to  Annex  1603  to 
the  NAFTA.  After  a  series  of 
negotiations  and  consultations,  the 
NAFTA  parties  recognized  that  the 
occujiation  of  actuar\'  should  be 
included  in  the  list  of  professions  in 
Appendix  1603.D  1.  The  parlies  agr<'ed 
that  the  minimum  educational 
requirements  and  alternative  credentials 
for  actuaries  were  a  Bac:calaureate  or 
Licensiatura  Degree  in  Actuarial  Science 
or  satisfaction  of  the  necessary 
requirements  to  be  recognized  as  an 
actuary  by  a  professional  actuarial 
association  or  society. 

Why  Is  the  Service  Including  the 
Occupation  of  Plant  Pathologist  in  the 
Appendix  1603. D.l? 

In  1990.  the  Canadian 
Ph\topathologi(:al  Society'  requested 
that  the  occupation  of  plant  pathohjgist 
be  added  to  the  list  of  professions 
contained  in  Appendix  1603. D.l  to 
Annex  1603  to  the  N.AF'TA.  The  Society 
noted  that  most  plant  pathologists  h.nf 
either  a  Master's  degree  or  a  Ph.D  and 
are,  therefore,  professionals.  .-Mter  nua  h 
negotiation  and  consultation,  the 
Chapter  16  TEWG  agreed  that  the 
occupation  of  plant  pathologist  should 
be  included  to  the  list  of  professions 
contained  in  the  .Appendix.  This  rule 
proposes  to  inc;lude  the  oci;upation  of 
plant  pathologist  to  the  .Appendix  in 
§  214.6(c)  as  a  footnote  to  the 
occupation  of  biologists.  The  .N.AFT.A 
parties  reciognizcd  that  the  occupation 
of  plant  pathologist  should  be 
referenced  in  the  Appendix  in  th-'  form 
of  a  footnote  to  the  occupation  of 
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biologist  becausf!  the  occupation's  are 
similar  in  t^ducatiunal  requirements  and 
duties. 

What  Is  the  Effect  of  Adding  .Actuaries 
to  and  Including  Plant  Pathologists  on 
the  Appendix  1603.D.1? 

including  a  footnote  for  plant 
pathologists  and  adding  actuaries  to  the 
.Appendix  will  make  it  easier  for 
individuals  employed  in  these 
professions  in  one  NAFTA  partv  to 
obtain  admission  to  the  territory  of 
another  N.-\FTA  party.  Since  the 
addition  and  inclusion  of  these 
occupations  facilitates  the  temporal  v 
entn,'  of  individuals  employed  in  these 
professions,  it  comports  with  one  of  the 
general  principles  described  in  .\rticle 
1601  of  the  NAFTA. 

Why  Is  the  Service  Proposing  To 
Change  the  Licensure  Requirements  for 
Citizens  of  Canada  Seeing  Admission  as 
a  TN  Alien? 

The  Service's  current  regulations, 
promulgated  after  the  NAFT.A  went  into 
effect  in  1994.  require  the  presentation 
of  a  license  as  a  condition  for  admission 
of  a  Canadian  TN  to  the  I  nited  States. 

To  ensure  that  the  Service's 
regulations  implementing  Chapter  16 
are  in  conformity  with  the  obligations  of 
the  I'nited  States  under  the  agreement, 
this  rule  proposes  fo  remove 
§214.6(e)(3)(iil(F)  that  requires  the 
presentation  of  a  license  before  a 
Canadian  citizen  can  be  admitted  to  the 
L'nited  States  as  a  TN  nonimmigrant 
alien. 

However.  Canadian  TN  nonimmigrant 
aliens  will  still  be  required  to  obtain  the 
appropriate  state  license  to  practice 
their  profession  m  the  United  States. 
The  Statement  of  .Administrative  Action 
provides  that.  "Nothing  in  NAFTA  will 
permit  Mexican  or  (Canadian 
professionals  to  practice  a  licensed 
profession  in  the  United  States,  even  on 
a  temporar  basis,  without  meeting  all 
applicable  state  licensing  criteria  and 
receiving  such  a  license  *   *   *." 

Does  This  Proposed  Regulation  .Affect 
the  Licensure  Requirements  for 
Mexican  TN  Aliens'.' 

No.  the  Service  is  not  proposing  to 
remove  the  licensure  requirement  for 
Mexican  TN  nonimmigrant  aliens 
described  in  ^  214.6(d)(2)(iv)  The 
NAFT.A  imposes  several  additional 
requirements  on  Mexican  citizens 
seeking  TN  classification  in  the  United 
States  for  a  period  of  time  not  to  exceed 
ten  vears  (December  ^\.  ^no.'i),  [See 
Annex  1603.D.5  of  the  NAFTAl.  These 
requirements  were  described  in  section 
341  of  the  US.  Statement  of 
Administrative  Action  that  was 


prcsi'ntt'd  to  Congress  at  the  time  of 
enactment  of  the  NAFT.A 
Iiiipl.Miientation  .Act  IFub   L.  103-182] 

One  (jf  the  additional  requirements  is 
that  the  entrv  of  a  citizen  of  Mexico,  as 
a  TN  nonimmigrant,  is  subject  to  the 
petitioning  requirements  of  section 
2141c)  of  the  Immigration  and 
Nationalitv  .Act  and  the  Service's 
implementing  regulations  found  in 
^  2 14.2.  Therefore,  a  U.S.  employer 
seeking  the  ser\'ices  of  a  Mexican  TN 
alien  must  file  a  Form  1-129.  Petition  for 
Nonimmigrant  Worker,  with  the 
required  supporting  documentation 
which  includes  anv  required  state 
li(:enst\  The  Service  is  not  proposing  to 
remove  the  licensure  requirement  for 
Mexican  citizens  because  the  petition 
requirement  remains  in  effect  at  this 
time 

What  Is  the  Effect  of  Changing  the 
Licensure  Requirements? 

This  change  will  have  no  effect  on  the 
health  and  welfare  of  United  States 
citizens  who  may  be  impacted  by  the 
alien's  engaging  in  professional 
activities  in  the  United  States.  In  those 
lurisdictions  where  a  particular 
profession  or  occupation  requires 
licensure.  State  or  Federal  law  will 
continue  to  require  the  alien's  employer 
to  insure  that  the  alien  has  the  proper 
license  before  the  alien  commences 
emplovment.  In  this  regard  a  Canadian 
TN  alien  will  be  treated  in  the  same 
fashion  as  a  United  States  worker  While 
this  nile  will  ensure  that  the  Service 
will  not  require  the  alien  to  present  the 
license  lo  be  admitted  to  the  United 
States,  the  alien  will  still  have  to  have 
a  license  to  work  in  the  United  States 
consistent  with  (Chapter  12  of  the 
NAFTA. 

It  must  be  remembered  that  a  TN  alien 
IS  admitted  into  the  United  States  for 
the  purpose  of  engaging  in  business 
.11  ti\  ities  at  a  professional  level   Like 
other  aliens  who  fail  to  maintain  the 
terms  and  conditions  of  their 
noninimigrant  status,  a  TN  alien  who 
fads  to  I'ligage  in  ac;tivities  at  a 
professional  level  for  the  specified 
t-mplover  mav  be  amenable  to  removal 
under  sec  turn  237(a)(  1 )  of  the  act.  or 
ineligible  for  an  extension  of  temporary' 
stav  under  <?  214  or  a  change  of 
nonimmigrant  statu.-^  under  section  248 
of  the  Act. 

The  TN  classification  is  not  the 
.qquopriate  classification  for  obtaining 
Ir.uning  or  meeting  professional 
111  ensure  requirements  in  the  United 
States  Such  activities  are  consistent 
with  the  B-  1  nonimmigrant 
classific:atic)n.  As  noted  earlier,  the 
NAFTA  provides  for  the  admission  of 
B-1  nonimmigrant  aliens. 


What  Technical  Changes  Is  the  Service 
Making  in  This  Rule? 

This  rule  also  proposes  to  remove 
^  2 14.6(1 1.  That  section  discusses  the 
transition  period  for  Canadian  citizens 
who  were  admitted  to  the  United  States 
under  the  former  United  States-Canada 
Free  Trade  Agreement  (CFTA).  The 
regulatory  provision  is  no  longer 
applicable  because  of  the  passage  of 
time  since  the  entry  into  force  of  the 
NAFTA  that  subsumed  the  CFTA. 

In  addition,  this  rule  proposes  to 
change  all  references  to  the  "Northern 
Service  Center"  in  the  regulation  to  the 
"Nebraska  Service  Center,"  the  current 
name  of  the  facility. 

Finally,  this  rule  proposes  to  remove 
the  term  "diplomas,  or  certificates" 
from  the  regulation  at  §  214.R(d)(2)(ii) 
aiKi  at  §  214.6(e)(3)(ii)  since  these 
regulaton,'  cites  are  inconsistent  with 
footnote  number  3  and  4  to  the 
appendix.  The  footnotes  clearly  require 
tbat  diplomas  and  certificates  must  be 
issued  in  Canada  or  Mexico, 
respectively.  Therefore,  diplomas  and 
certificates  received  by  an  alien  from 
another  countr\'  would  not  establish  the 
aliims  eligibility  for  TN  classification. 

Does  This  Rule  Have  Any  Impact  on 
Any  of  the  Service's  Recently  Published 
Interim  or  Proposed  Rules? 

This  rule  does  not  have  any  affect  on 
the  Service's  recently  publisbed  interim 
rules  relating  to  certificates  for  health 
care  workers  or  any  regulation  dealing 
with  nonimmigrant  aliens.  This  rule 
deals  solely  with  the  NAFTA. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Serx'ice.  in 
accordance  with  the  Regulaton' 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Although  a  small  number  of 
entities  maybe  affected  by  the  changes 
proposed  in  this  regulation,  actuaries 
and  plant  pathologists  affected  by  this 
rule  will  benefit  by  their  ability  to 
transfer  to  the  United  States  and  work 
in  their  chosen  field  in  a  more 
expeditious  fashion. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 


of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(fl, 
Regulator}'  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
(OMB)  has  waived  its  review  process 
under  section  6(a)(3)(A). 

Executive  Order  13132 

The  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
Itnels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  the  Immigration  and 
Naturalization  Service  has  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  ofE.O.  12988. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  impose 
any  new  reporting  or  recordkeeping 
requirements.  The  information 
collection  requirements  contained  in 
this  rule  were  previously  approved  for 
use  bv  the  Office  of  Management  and 
Budget  (OMB),  The  OMB  control 
numbers  for  this  collection  are 
contained  in  8  CFR  299.5,  Display  of 
control  numbers. 

List  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Foreign  officials,  Health  professions. 


Reporting  and  recordkeeping 
requirements.  Students. 

Accordingly,  part  214  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U,S,C.  1101.  IIUJ,  UH2.  11 H4. 
llSfia,  1187.  1221.  1281,  1282;  8  CFR  I'art  2 

2,  Section  214,6  is  amended  by: 

a.  Adding  the  profession  of  "Actuary" 
immediately  after  "Accountant"  to  the 
appendix  in  paragraph  (c): 

b.  Adding  footnote  la  to  the  table  of 
footnotes: 

c.  Revising  the  profession  "Biologist" 
under  the  heading  "Scientist  "  in  the 
appendix  to  paragraph  (c): 

d.  Revising  the  term  '"Northern 
Service  Center"  to  "Nebraska  Ser\ice 
Center"  in  paragraphs  (d)(1)  and  (h)(1): 

e.  Removing  the  term  "diplomas,  or 
certificates"  from  paragraph  (d)(2)(ii). 
third  sentence: 

f  Removing  the  term  "licenses."  from 
paragraph  (e)(3)(ii).  introductor\-  text, 
third  sentence: 

g.  Removing  the  term  "diplomas,  or 
certificates"  from  paragraph  (e)(3)(ii), 
introductory  text,  fourth  sentence: 

h.  Adding  the  word  ""and"  at  the  end 
of  paragraph  (e)(3)(ii)(D): 

i.  Removing  the  "":  and"  at  the  end  of 
paragraph  (e)(3)(ii)(E),  and  adding  a 
period  in  its  place: 

j.  Removing  paragraph  (e)(3)(ii)(F): 
and  by 

i,  removing  paragraph  (1).  to  read  as 
follows: 

§  21 4.6    Canadian  and  Mexican  citizens 
seeking  temporary  entry  to  engage  in 
business  activities  at  a  professional  level. 


(c)  *    *    * 

Appendix  1603.D,1  (Annotated) 

***** 

— Actuarv-Baccalaureate  or  Licenciatura 
Degree  in  Actuarial  Science;  or 
satisfaction  of  the  necessary 
requirements  to  be  recognized  as  an 
actuary  by  a  professional  actuarial 
association  or  societv.' 


-SCIENTIST 

-Biologist  (including  Plant 

Pathologist) — Baccalaureate  or 

Licenciatura  Degree. 


Dated:  Derember  13.  2000. 
.Mary  .Ann  VV  yrsch, 

Artuii;  Commissioner,  Immigration  and 

Saturali/ation  Si'r\'ici'. 

I  PR  Doc.  00-32281  Filed  12-18-^0;  8:4.S  ami 

BILLING  CODE  4410-10-M 


'  .\  prufi-ssidiial  actuarial  association  or  society 
mciiis  a  pri'fi'ssiunal  actuarial  association  or  society 
iipHratini;  in  thi'  tprntdfv  (if  at  least  (ine  of  the 
Parties. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  200O-NM-321-AD) 

RIN2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-135  and 
EMB-145  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT, 

ACTION:  .Notice  of  projiosed  rulemaking 
(NPRM).  . 

SUMMARY:  This  document  proposes  the 
adopticm  of  a  new  airworthiness 
direc;;ive  (.■\D)  that  is  applicable  I(j 
certain  EMBR.\ER  Model  EMB-^35  and 
EMB-145  series  airplanes.  This 
proposal  would  require  replac^ement  of 
the  engine  oil  pressure  sensors  with 
new  sensors,  and  installation  of  an  oil 
tank  pressure  relief  kit.  .Additionally, 
the  proposal  would  require  revision  of 
the  Airplane  Flight  Manual  that  would 
specify  new  oil  pressure  limits.  This 
action  is  necessary  to  prevent  rejected 
takeoffs  due  to  exceeding  engine  nil 
pressure  limits,  which  could  result  in 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  c  (mdition 

DATES:  Comments  must  be  received  by 
lanuarv  18.  2001 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
Administration  (F.A.-M.  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  2000-NM- 
321-.\D,  1601  Lind  .Avenue.  S\V., 
Renton.  Washington  98055-1056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
h(jlida\s.  Comments  mav  be  submitted 
via  fa.\  to  (425)  227-1232,  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address: 
9-anm-nprm(;oin  menti2faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2000-.NM- 
321-AD"  in  the 
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subject  line  and  need  not  be  submittec] 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  fdes  mii-^t 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  .^SCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  frtini 
Empresa  Brasdeira  de  Aeronautica  S.A. 
(EMBRu\ER),  P.O.  Box  343— CEP  12.225. 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
F.A.'X,  Transport  .Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington:  or  at  the  F.A.A.  .Atlanta 
Aircraft  Certification  Office.  (Jne  Crown 
Center.  1895  Phoenix  Boulevard,  suite 
450.  .\tlanta.  Georgia 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  M  Haynes.  Aerospace  Engineer. 
Airframe  and  Propulsion  Branch,  ACJE- 
117A.  FA.-\,  Atlanta  Aircraft 
Certificbtion  Office,  One  Crown  Center, 
1895  PhoenLK  Boulevard,  suite  450. 
.Atlanta.  Georgia  30337-2748:  telephone 
(770)  ~0:t-6091:  fax  (770)  703-6097 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  All  communications 
received  on  or  before  the  closing  date 
for  cnmme'nts.  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format. 

•  Organize  comments  issue-by-issue 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator*',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comment.s 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  c  omments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F.AA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-N'M-321-AD.' 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  tbe 
FAA,  Transport  Airplane  Directorate, 
ANM-1 14,  Attention:  Rules  Docket  No. 
200(V-NM-321-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FiAA  has  received  reports 
indicating  that  a  high  number  of 
rejected  takeoffs  (RTO's)  have  occurred 
on  certain  EMBRy\ER  Model  EMB-145 
series  airplanes.  We  have  been  advised 
that  Rolls-Royce  Allison  engines 
installed  on  Model  EMB-145  series 
airplanes  have  been  approved  for 
operation  with  a  transient  oil  pressure 
maximum  limit  of  155  pounds  per 
square  inch  (psi)  for  up  to  two  minutes. 
However,  the  t:urr(;nt  software 
configuration  of  the  Engine  Indicating 
and  Crew  Alerting  System  (EICAS)  is 
not  capable  of  displaying  oil  pressure 
limits  that  are  above  145  psi  In 
addition,  part  of  the  airplane  fleet  is 
equipped  with  oil  pressure  indicators 
that  do  not  show  a  maximum  oil 
pressure  limit  or  that  show  a 
"maximum"  oil  pressure  limit  below 
115  psi.  This  condition,  if  not  corrected, 
could  result  in  a  high  number  of  RTO's 
and  consequent  reduced  controllability 
of  the  airplane. 

Similarity  of  Airplane  Models 

The  oil  pressure  indicators  on  certain 
Model  KMB-135  series  airplanes  are 
identical  to  those  on  the  affected  Model 
EMB— 145  series  airplanes  Therefore, 
those  Model  EMB-135  series  airplanes 
may  be  subject  to  the  same  unsafe 
condition  revealed  on  the  Model  EMB- 
145  series  airplanes. 

Explanation  of  Relevant  Service 
Information 

EMBR.'\ER  has  issued  Service  Bulletin 
145-31-0021.  dated  August  1,  2000, 
which  describes  procedures  for 
replacing  the  oil  pressure  sensors  with 
new  oil  pressure  sensors.  That  service 
bulletin  also  references  Rolls-Royce 
Service  Bulletin  AE  3007A-79-d26. 
dated  August  1.  2000.  as  an  additional 
source  of  serxice  information.  In 
addition.  EMBRAER  Service  Bulletin 
145-31-0021  specifies  concurrent 
accomplishment  of  procedures 
described  in  Rolls-Royce  Service 
Bulletin  AE  3007A-79-025,  dated 


August  1 ,  2000.  That  Rolls-Royce 
service  bulletin  describes  procedures  for 
removing  the  pressuiiziag  valve  vent- 
tube  [Part  Number  (P/N)  23065524],  the 
oil  tank  pressurizing  valve  (P/N 
23062185).  and  the,  oil  tank-to- 
pressurizing  valve  vent-tube  (P/N 
23062186).  and  installing  an  oil  tank 
pressure  relief  kit  (P/N  23073557)  and 
the  oil  tank  pressurizing  valve  (P/N 
23062185)  in  a  new  location. 

The  Dep)artmento  de  Aviacao  Civil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil  has  issued  Notice  of 
Proposed  Regulations — Brazilian 
airworthiness  directives.  NPR/AD- 
2000-145-05,  dated  August  23,  2000, 
and  NPR/AD-2000-AE3007-01.  dated 
August  24,  2000,  proposing  that  the 
actions  specified  in  the  previously 
described  service  information  be  made 
mandatory. 

EMBRAER  has  also  issued  Revision 
40  of  EMBRAER  Model  145  Airplane 
Flight  Manual,  dated  August  11,  2000, 
which  specifies  certain  revised 
maximum  oil  pressure  limits  to  145  psi. 

U.S.  Type  Certification  of  the  Airplane 

These  airplane  models  are 
manufactured  in  Brazil  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
t\  pe  design  registered  in  the  United 
.States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  EMBRAER  Service  Bulletin  145-31- 
0021,  dated  August  1.  2000.  and  Rolls- 
Royce  Service  Bulletin  AE  30007A-79- 
025,  dated  August  1.  2000.  In  addition, 
this  proposed  AD  would  require 
installation  of  Revision  40  into  the 
Limitations  Section  of  the  FAA- 
Approved  AFM. 

Differences  Between  This  Proposal  and 
the  Foreign  Notices  of  Proposed 
Regulations 

Operators  should  note  that,  although 
the  Brazilian  Notices  of  Proposed 
Regulations  do  not  specify  installation 
of  Revision  40  into  the  AFM,  the  FAA 
has  determined  that  this  revision  of  the 
AFM  is  necessary  to  ensure  that  pilots 
are  aware  of  the  appropriate  operational 
limits  for  the  oil  temperature.  In 
addition,  operators  should  note  that, 
although  155  psi  has  been  approved  as 
the  maximum  limit  for  oil  pressure, 


Revision  40  of  the  AFM  specifies  the 
maximum  limit  for  oil  pressiu-e  as  145 
psi.  Therefore,  for  the  purposes  of  this 
proposed  AD,  the  operational  limits  for 
maximum  oil  pressure  is  145  psi.  as 
specified  in  Revision  40  of  the  AFM. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  a  new  modification  is  currently 
being  developed  that  will  positively 
address  the  unsafe  condition  addressed 
by  this  AD.  Once  that  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Cost  Impact 

The  FAA  estimates  that  185 
EMBRAER  Model  EMB-135  and  EMB- 
145  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  1  work 
hour  per  airplane  to  install  the  oil 
pressure  sensor,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $3,562  per  airplane.  The 
FAA  estimates  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  install  the  oil  tank  pressure 
relief  kit.  Required  parts  would  cost 
approximately  $2,421  per  airplane. 
Additionally,  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  revision  of  the  AFM. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,151,255,  or  $6,223 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  emy  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantied  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 


For  the  reasons  giscussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory-  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  ride"  under  the  DOT 
Regulator}-  Policies  and  Procedures  (44 
FR  11034,  February-  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatoj-y 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  containgd-in  the  Rules  Docket. 
A  copy  of  it  in^'  be  obtained  by 
contacting  tKe  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  l.S.C.  lOe(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Empresa  Brasileira  de  Aeronautica  S.A. 

(EMBRAER):  Docket  2000-.\M-:i2I-AD. 

Applirability:  Mode!  EMB-1.3.T  and  EMB- 
145  series  airplanes,  serial  numbers  14.5001 
through  145.369  inclusi\e.  equipped  with 
Rolls-Rovce/.Mlison  engine  Models  AE 
3007A.  ■■KE  3007A1   1.  AE  3007A1/2.  .AE 
3007.M/3.  AE  3007A1.  and  AE  3007,-MP. 
rertificated  in  any  t;ategor\'. 

Note  1:  This  .•\D  applies  to  each  airplane 
identified  in  the  preceding  appln. ability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .XU  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  complianie  in 
accordance  with  paragraph  (r)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complianct'.  Required  as  indi(  ated.  unless 
accomplished  previously 

To  prevent  rejected  takeofi^  due  to 
exceeding  engine  oil  pressure  limits,  which 


could  result  in  reduced  controllability  of  the 

airplane.  ai,(-omplish  the  following: 

Required  Actions 

(a)  Within  6  months  after  the  effective  dale 
of  this  AD:  ,\(  (.ompllsh  the  requirements  of 
paragraphs  (a)(  1 )  and  (a)(2)  of  this  AD 

com  uiTently. 

(1)  Replace  the  engine  oil  pressure  sensors 
with  new  sensors,  per  EMBRAER  Service 
Bulletin  14.5-31-0021.  dated  August  1.  2000. 

(2)  Install  an  oil  tank  pressure  relief  kit  per 
Rolls-Rovce  Ser\  ice  Bulletin  .AE  3()07,^-79- 
025.  dated  August  1,  2000 

(b)  After  i  ompletion  of  the  actions  required 
In  paragraphs  (a|(l)  and  (a)(2)  of  this  .^D  and 
before  further  tlighl:  Revise  the  Limitations 
Section  of  the  KA-\-approved  .Airplane  Flight 
Manual  (.yFM)  bv  inserting  a  copv  of 
Revision  40  of  the  EMBR.VeR  Mo'del-145 
.■\FM.  dated  August  11.  2000,  into  the  AFM. 

.Mtemative  Methods  of  Compliance 

(i  )  An  alternative  method  of  com()liance  or 
adjustment  of  the  i.  omplianc  e  time  that 
provides  an  ariceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  .Atlanta 
.Aircraft  Certification  Office  (.ACQ).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  F.A.A  Principal  Maintenance 
Inspector,  who  may  add  < omments  and  then 
send  it  to  the  Man.iger.  .Atlanta  .AC.O. 

Note  2:  Information  <  oncerniiig  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  Manager.  .Atlanta  AGO. 

Special  Flight  Permits 

Id)  Spec  ial  flight  permits  mav  be  issued  in 
accordance  with  sec:tions  21.197  and  21.199 
of  the  Federal  .A\iation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  loc;ation  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subjec  t  of  this  .AD  is  addressed 
in  Brazilian  .\otic:e  of  Proposed  Regulations 
\PR'.AD-2000-l 45-05.  dated  August  23. 
2000.  and  NPR/.AD-200O-AE3007-01.  dated 
.August  24.  2000. 

Issued  in  Renton.  Washington,  on 
December  13,  2000. 
Dorenda  D.  Baker. 

Acting  ManuiitT.  Irausport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
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ACTION:  Advance  Notice  of  Proposed 
Rule  Making  and  Public  Meetings. 


summary:  The  Bureau  of  Land 

Management  (BLM)  requests  comments 
and  suggpstion.s  to  assist  in  the  writing 
of  its  regulations  governing  the  Federal 
Helium  Program.  The  rule  would 
establish  regulations  for  crude  helium 
sales,  helium  pipeline  and  storage 
operations,  helium  reporting,  and  gas 
analyses  to  determine  helium  content. 
The  rule  would  also  revise  and  extend 
existing  regulations  for  helium  on 
Federal  lands  and  for  in-kind  crude 
helium  sales.  The  rule  would  help  to 
manage  the  Federal  Helium  Program 
and  to  fulfill  the  requirements  of  the 
Helium  Privatization  Aci  of  1996.  We 
encourage  members  of  the  public  to 
participate  in  public  meetings  and  to 
provide  comments  and  suggestions  to 
help  to  clearly  define  the  requirements 
for  the  Federal  Helium  Program.  Your 
help  is  specifically  requested  to  identify' 
and  to  offer  com.ments  and  suggestions 
about  conflicts  between  helium 
processes  and  procedures  and  those  of 
other  fluid  minerals.  We  also  ask  vou  to 
request  to  be  placed  on  BLMs  mailing 
list  if  you  wish  to  receive  additional 
information. 

DATES:  We  will  accept  comments  and 
suggestions  on  the  advance  notice  of 
proposed  rule  making  until  5:00  p.m.. 
Eastern  Time  on  March  26,  2001.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  the  dates  of  the  public  meetings. 
ADDRESSES:  Commenters  may  mail 
written  comments  to  the  Bureau  of  Land 
Management.  Administrative  Record. 
Room  401 LS,  1849  C  Street.  NW, 
Washington.  DC  20240;  or  hand-deliver 
written  comments  to  the  Bureau  of  Land 
Management.  Administrative  Record, 
Room  401.  1620  L  Street,  M\V, 
Washington,  DC  20036.  See 
SUPPLEMENTARY  INFORMATION  for  the 
electronic  access  and  filing  address. 
Comments  will  be  available  for  public 
review  at  the  L  Street  address  from  7  4.') 
a.m.  to  4:15  p.m..  Eastern  Time,  Monday 
through  Friday,  except  Federal  holidays. 
Comments  will  also  be  available  for 
public  review  at  801  South  Fillmore, 
Suite  500,  Amarillo,  Texas,  from  7:30 
a.m.  to  4  p.m..  Central  Time,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Jeanne  McCubbin,  at  (8061 
324-2655,  Connie  Neelv.  (806)  324- 
2635,  or  Shirlean  Beshir.  (202)  452- 
5033  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Ser\'ice  (FIRS)  at  l-80t^877- 
8330.  24  hours  a  day.  seven  days  a 
week,  to  contact  the  above  individuals. 


SUPPLEMENTARY  INFORMATION: 

I  l*ut)li(  Cdrnini'nt  I'rnct'dures 

II  Background 

11!  Description  of  Information  Requested 

I.  Public  Comment  Procedures 

Your  written  comments  should: 

•  Be  specific: 

•  Explain  the  reason  for  your 
comments  and  suggestions; 

•  Be  about  the  issues  outlined  in  this 
notice;  and 

•  Where  possible,  reference  the 
specific  section  or  paragraph  of  existing 
regulations  which  you  dre  addressing. 

The  comments  and  recommendations, 
which  are  most  useful  and  likely  to 
influence  decisions  on  the  content  of 
the  proposed  rule,  are: 

•  Comments  and  recommendations 
supported  bv  quantitative  information 
or  studies,  and 

•  C(unments  which  include  citations 
to  anil  analyses  of  the  applicable  laws 
and  regulations. 

We  are  particularly  interested  in 
receiving  comments  and  suggestions 
about  the  topics  listed  under  section  III. 
Description  of  Information  Requested. 

Electronic  Access  and  Filing  Address 

Commenters  may  transmit  comments 
electronically  via  the  Internet  to 
WCXJommenr&hlnn.gov.  Please  submit 
comments  as  an  ASCII  file  and  avoid  the 
use  of  special  characters  or  encryption. 
Please  include  "AITN:  AD35"  and  your 
name  and  address  in  your  message.  If 
you  do  not  receive  a  confirmation  from 
the  system  that  we  have  received  your 
Internet  message,  contact  us  directly  at 
(202) 452-5030. 

Public  Meetings 

The  following  topics  will  be  covered 
at  each  public  meeting:  (1)  Helium  on 
Federal  l<inds;  (2)  pipeline  and  storage 
facility  operation  and  maintenance;  (3) 
crude  helium  sales;  (4)  reporting  and 
data  collection;  and  (5)  gas  analyses  to 
determine  helium  content. 

We  will  conduct  public  meetings  on 
the  following  dates  at  the  specified 
lof;ations  and  times: 

•  Amarillo  Field  Office,  BLM,  801  S. 
F'illmore,  Room  447,  Amarillo,  Texas, 
on  lanuary  8,  2001,  from  6:30  p.m.  to 
8:30  p.m. 

•  Houston,  Texas,  Crowne  Plaza  (near 
Gallaria),  2222  W  Loop  South,  on 
January  10,  2001,  from  6:30  p.m.  to  8:30 
p  m 

•  Portland,  Oregon,  Doubletree  Lloyd 
Center.  1000  NE.,  Multnomah,  on 
January  17,  2001,  from  6:30  p.m.  to  8:30 
p.m. 

•  Aurora,  CO  (Denver  area  south  of 
airport).  Marriott,  1,6455  E.  40th  Circle, 
on  January  23.  2001.  from  6:30  p.m,  to 
8:30  p  m," 


•  Washington,  DC,  Capital  Hilton, 
16th  &  K  Street,  NW,  on  January  25, 
2001,  from  4  p.m.  to  6  p.m. 

The  sites  for  the  public  meetings  are 
accessible  to  individuals  with  physical 
impairments.  If  you  need  a  special 
accommodation  to  participate  in  one  or 
all  of  the  meetings  (e.g.,  interpreting 
service,  assistive  listening  device,  or 
materials  in  alternative  format),  please 
notif\'  the  contact  person  listed  in  this 
notice  no  later  than  two  week^  prior  to 
the  scheduled  meeting.  Although  we 
will  attempt  to  meet  a  request  received, 
the  requested  accommodation  may  not 
be  available. 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  Federal  helium  regulation 
record.  If  you  plan  to  present  a 
statement  at  the  meetings,  we  will  ask 
you  to  sign  in  before  the  meeting  starts 
and  to  clearly  identify  yourself  for  the 
record.  Your  speaking  time  at  the 
meeting(s)  will  be  determined  before  the 
meeting(s),  based  upon  the  number  of 
persons  wishing  to  speak  and  the 
approximate  time  available  for  the 
session.  You  will  be  provided  at  least 
five  minutes  to  speak. 

If  you  do  not  wish  to  speak  at  the 
meetings  but  you  have  views,  questions, 
and  concerns  about  regulations  for  the 
Federal  Helium  Program,  you  may 
submit  written  statements  for  inclusion 
in  the  public  record  at  the  meeting.  You 
may  also  submit  written  comments  and 
suggestions  regardless  of  whether  you 
attend  or  speak  at  a  public  meeting.  See 
the  ADDRESSES  section  of  this  notice  for 
the  procedures. 

n.  Background 

The  Federal  Helium  Program  has 
undergone  many  changes  since  its 
inception  in  1925.  Its  original  purpose 
was  to  ensure  supplies  of  helium  to  the 
Federal  Government  for  defense, 
research,  and  medical  purposes.  With 
time,  the  program  evolved  into  a 
conservation  program  with  a  primary 
goal  of  supplying  the  Federal 
Government  with  high-grade  helium  for 
high-tech  research  and  aerospace 
purposes.  The  most  recent  adaptation  of 
the  program  was  through  the  Helium 
Privatization  Act  of  1996,  which 
redefined  the  primary  functions  as: 

•  Operating  and  maintaining  a 
helium  storage  reservoir  and  pipeline 
system: 

•  Providii^g  pnide  helium  gas  by 
contrapHvith  prfv'St^ompanies; 

evaluating  the  NaHpn's  helium- 
b^lfring  gas  fields;  and 

Providing  responsibly  access  to 
'^ederal  land  for  managed  recovery  and 
disposal  of  helium. 


UL  Description  of  Information 
Requested 

We  are  committed  to  carrying  out  the 
provisions  of  the  Helium  Privatization 
Act  of  1996  (50  U.S.C.  167).  Topics  we 
are  considering  for  the  proposed 
regulations  include,  but  are  not  limited 
to  the  following: 

Helium  on  Federal  Lands:  We  will 
enter  negotiated  agreements  with 
private  parties  for  the  recovery  and 
disposal  of  helium  produced  from 
Federal  leaseholds.  The  agreements  will 
primarily  be  with: 

(1)  Existing  gas  processing  plants 
which  extract  and  sell  Federal  helium; 

(2)  Parties  building  plants  with 
helium  extraction  capability. 

We  want  commenters  to  clarify  topics 
on  the  processes  and  procedures  which 
would  enable  economic  helium 
production,  extraction,  and  sales. 

We  will  also  strive  to  establish 
regulations  to  facilitate  coexistence  of 
the  Federal  Helium  Program  with  that  of 
the  Federal  Oil  and  Gas  Program,  We 
seek  comments  about  the  following: 

•  Method  of  determining  Federal 
ownership  percentage  of  helium 
produced  from  secondary  unit  areas 
containing  Federal  helium.  Can  the 
process  used  for  Federal  leaseholds 
(based  upon  acreage  and  mineral 
ownership)  be  used  for  secondary  units? 

•  Allowable  production  losses.  Is  it 
reasonable  to  allow  an  8  percent  loss  of 
helium  from  the  wellhead  to  the  point 
of  sale  before  seeking  compensation? 

•  Helium  drainage  protection.  Can  we 
use  a  method  similar  to  the  one  used  to 
protect  oil  and  gas  to  protect  helium? 

•  Bonding  for  payment  default  and 
reclamation.  Should  we  require  a 
separate  bond  to  cover  helium 
production?  Should  we  allow  operators 
to  transfer  oil  and  gas  bonds  to  provide 
bond  coverage  for  helium? 

•  Plugged  oil  and  gas  wells.  Is  there 
a  way  to  encourage  and  enable 
economic  helium  production  and 
extraction  when  oil  and  gas  wells  are 
plugged  or  targeted  for  plugging? 

•  Incentives.  What  incentives  should 
we  establish  to  encourage  heliimi 
production  from  gas  streams  in  close 
proximity  to  extraction  plants  or  in 
areas  with  low  British  Thermal  Unit 
(BTU)  gas  content? 

Crude  Helium  Sales:  We  would  like  to 
receive  comments  and  suggestions  about 
the  existing  regulations  for  in-kind 
crude  helium  sales  (43  CFR  3195).  In 
addition,  we  request  your  questions, 
concerns,  comments,  and 
recommendations  of  ways  to  meet  the 
requirements  for  disposition  of  the 
Federal  crude  heliiun  in  storage 
(stockpile)  (50  U.S.C.  167), 


Reporting  and  Data  Collection:  We 
would  like  to  receive  comments  and 
suggestions  about  the  helium  data 
collection  and  reporting  processes. 
Specifically,  we  seek  comments  and 
suggestions  about  the  following; 

•  Is  there  a  way  for  the  oil  and  gas 
industry  to  include  helium  in  Uieir 
standard  gas  analysis  process  to  enable 
better  data  collection  of  helium  content 
of  gas  fields? 

•  What  are  the  best  ways  for  BLM  to 
determine  and  confirm  the  location  and 
amounts  of  helium  resources  outside  the 
United  States? 

Gas  Analyses  to  Determine  Helium 
Content:  We  seek  comments  about  the 
following: 

•  Would  it  be  feasible  for  BLM  to 
send  a  helium  sample  to  your  company 
lab  or  company  contract  lab  for  analysis 
and  report  the  helium  results?  The  lab 
analysis  data  would  be  compared  to 
BLM's  analysis. 

•  Could  members  of  the  oil  and  gas 
industry  send  replicate  gas  stream 
samples  to  the  BLM  laboratory,  if 
requested? 

Additional  information  about  the 
Federal  Helium  Program  is  available  on 
the  Internet  at  Helium — 
Regulations@nm.blm.gov. 

Dated:  December  12,  2000. 
Sylvia  V.  Baca, 

Assistant  Secretary.  Land  and  Minerals 

Management. 

[PR  Doc.  00-32291  Filed  12-14-00;  3:47  pm] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2771;  MM  Docket  No.  00-245;  RM- 
9971] 

Radio  Broadcasting  Services;  Alberta, 
VA  and  Whitakers,  NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Broomfield  Broadcasting,  Inc. 
requesting  the  substitution  of  Channel 
276C3  for  Channel  276A  at  Alberta, 
Virginia  and  the  reallotment  of  Channel 
276C3  to  Whitakers,  North  Carolina  as 
the  community's  first  local  aural 
transmission  service.  The  allotment 
Channel  299A  to  Alberta  as  a 
replacement  for  Channel  276C3  from 
Alberta.  Channel  276C3  can  be  allotted 
to  Whitakers  in  compliance  with  the 
Commission's  minimum  distance 


separation  requirements  without  the 
imposition  of  a  site  restriction  Channel 
299A  can  be  allotted  to  Alberta  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  276C3  at  Whitakers  are  36-11- 
23  North  Latitude  and  77-51-09  West 
Longitude.  The  coordinates  for  Channel 
299A  at  Alberta  are  36-51-56  North 
Latitude  and  77-53-1?  West  Longitude. 
DATES:  Comments  must  be  filed  on  or 
before  Januan,-  29,  2001  and  reply 
comments  on  or  before  February  13. 
2001. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows,  John  C.  Trent,  Esq..  Putbrese, 
Hunsaker  &  Trent,  P.C,  100  Carpenter 
Drive,  Suite  100,  P.O.  Box  217,  Sterling, 
VA  20167-0217  (Counsel  for  Broomfield 
Broadcasting,  Inc.,  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
00-245;  adopted  November  29,  2000 
and  released  December  8,  2000.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Ser\'ice. 
Inc..  (202)  857-3800,  1231  20th  Street. 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulator." 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1,1 204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  .Mass  Media  Bureau. 

[FR  Doc.  00-32244  Filed  12-18-00;  8:4.'j  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  224 

[Docitet  No.  001 025296-0296^1 :  t.O. 
072600A] 

RIN  0648-AO05 

Endangered  and  Threatened  Species: 
Proposed  Range  Extension  for 
Endangered  Steeihead  in  Southern 
Califomia 

AGENCY:  National  Marine  Fisheries 

Service  (NNfFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  In  .\ugust  1997,  NMFS  listed 
the  Southern  C^alifornia  steeihead 
Evolutionarily  Significant  Unit  (FSLJ)  as 
an  endangered  species  and  defined  its 
southern  limit  as  Malibu  Creek  in  Los 
Angeles  County.  California,  based  on 
the  best  information  available  at  that 
time,  in  February'  2000.  NMFS 
designated  critical  habitat  for  this  ESU 
that  includes  all  accessible  and 
occupied  waterways,  including  the 
adjacent  riparian  zone,  below 
longstanding  impassable  natural  barriers 
within  the  range  of  the  ESU. 

There  is  now  new  information 
indicating  that  steeihead  or  their 
progeny  now  occur  in  at  least  two 
coastal  river  basins  south  of  Malibu 
Creek,  and  have  successfully  spawned 
in  one  of  these  basins  (San  Mateo 
Creek).  Based  on  this  new  information, 
NMFS  is  now  issuing  a  proposed  rule 
under  the  Endangered  Species  Act 
(ESA)  to  e.xtend  the  current  range  of  this 
endangered  ESU  to  San  Mateo  Creek  in 
northern  San  Diego  County.  California. 

Within  the  redefined  Southern 
Califomia  steeihead  ESU.  only  naturallv 
spawned  populations  of  steeihead.  and 
their  progeny,  v.hich  reside  below 
naturally  occurring  and  man-made 
impassable  barriers  (e.g..  impassable 
waterfalls  and  dams)  are  proposed  for 
listing.  At  this  time.  NMFS  is  proposing 
to  list  only  the  anadromous  life  forms  of 
Onchorynchus  mykiss  lO  mykissi  in 
those  river  basins  south  of  Malibu 
Creek. 

DATES:  Comments  must  be  received  by 
February  20.  2001.  Requests  for  public 
hearings  must  be  received  bv  Februarv 
2.2001 

ADDRESSES:  Comments  on  this  proposed 
rule  and  requests  for  public  hearings  or 
reference  materials  should  be  sent  to  the 
Assistant  Regional  Administrator, 


Protected  Resources  Division,  NMFS. 
Southwest  Region.  501  West  Ocean 
Blvd  .  Suite  4200.  Long  Beach.  CA 
40802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Wingert,  562-980-4021.  or  Chris 
Mobley.  301-713-1401 
SUPPLEMENTARY  INFORMATION: 

Previous  Federal  ESA  Actions  Related 
to  the  Southern  Califomia  Steeihead 
ESU 

In  1994.  NMFS  received  a  petition 
from  the  Oregon  Natural  Resources 
Council  and  15  co-petitioners  to  list 
west  coast  steeihead  populations  under 
the  ESA.  In  response  to  this  petition, 
NMFS  conducted  a  status  review  of 
west  coast  steeihead  (Busby  et  al.. 
1996)  Ba.sed  on  the  results  of  this  status 
review  and  other  information  which 
constituted  the  best  scientific  and 
commercial  data  available,  NMFS 
published  a  proposed  listing 
determination  on  August  9,  1996.  that 
identified  15  ESUs  of  steeihead 
distributed  throughout  the  states  of 
Washington.  Oregon.  Idaho,  and 
tlalifornia.  including  the  Southern 
California  ESU  (61  FR  41541).  Ten  of 
the  ESUs  were  proposed  for  listing  as 
threatened  or  endangered  species  in  that 
document,  including  the  .Southern 
Califomia  steeihead  ESU  which  was 
proposed  for  listing  as  an  endangered 
species.  On  August  18.  1997.  NMFS 
published  a  final  mle  listing  five 
steeihead  ESUs  as  threatened  or 
endangered  under  the  ESA  (62  FR 
43937).  The  Southern  California 
steeihead  ESU  was  listed  as  an 
endangered  species  in  that  final  rule 

On  Febmarv  5.  1999.  NMFS 
[jublished  a  proposed  critical  habitat 
designation  for  nineteen  ESUs  of 
threatened  and  endangered  salmon  and 
steeihead  distributed  throughout 
Washington,  Oregon.  Idaho,  and 
California  (64  FR  5740),  including  the 
endangered  Southern  California 
.steeihead  ESU.  A  final  rule  designating 
critical  habitat  for  these  19  ESUs, 
ini  luding  the  Southern  California 
steeihead  ESU,  was  published  on 
February  16,  2000  (65  FR  7764). 

New  Information  Concerning  Steeihead 
Distribution  and  Habitat  Use  South  of 
Malibu  Creek  in  Southern  Califomia 

In  the  proposed  listing  determination 
for  the  Southern  California  steeihead 
ESU  (61  FR  41541).  NMFS  indicated 
that  the  current  range  of  the  ESU 
extended  to  the  southernmost  extent  of 
the  species  range  which  was  thought  to 
be  Malibu  Creek  in  Los  Angeles  County 
based  on  the  best  available  information. 
Many  comments  were  received 


regarding  this  issue  during  the  public 
comment  period,  with  most  indicating 
that  the  southern  boundary'  of  the  ESU 
should  be  extended  further  south  to 
either  the  southern  extent  of  the  species 
historical  range,  the  Mexican  border,  or 
some  other  location.  NMFS  reviewed 
the  available  references  to  steeihead 
occurring  historically  and  more  recently 
in  streams  south  of  Malibu  Creek  and 
concluded  in  its  final  listing 
determination  that  there  was 
insufficient  information  to  revise  the 
southern  boundary  of  this  ESU  even 
though  some  information  indicated  that 
steeihead  might  occasionally  occur  as 
far  south  as  the  Santa  Margarita  River  in 
San  Diego  County  (62  FR  43937). 

The  San  Mateo  Creek  watershed  arises 
in  the  Cleveland  National  Forest  and 
flows  in  a  southwesterly  direction  to  the 
Pacific  Ocean  just  south  of  San 
Clemente  in  northern  San  Diego  County. 
It  is  located  approximately  100  miles 
(161.3  kilometers  (km))  south  of  Malibu 
Creek  which  NMFS  identified  in  1997 
as  the  southern  extent  of  the  species 
range  and,  therefore,  the  southern 
boundary  of  the  Southern  Califomia 
steeihead  ESU.  Much  of  the  lower  reach 
of  San  Mateo  Creek  flows  through  the 
Camp  Pendleton  Marine  Corps  Base. 
Approximately  6-7  miles  (9.7-11.3  bn) 
are  accessible  to  steeihead  in  the 
mainstem  and  tributaries.  According  to 
information  in  Titus  et  al.  (in  press), 
Woelfel  (1991),  and  the  Califomia 
Department  of  Fish  and  Game  (DFG) 
(DFG,  2000),  San  Mateo  Creek  was  an 
important  steelhead-producing  stream 
prior  to  1950  and  evidently  supported  a 
local  sport  fishery  of  both  juveniles  and 
adults.  More  recently,  however,  Nehlsen 
et  al.  (1991)  classified  the  San  Mateo 
Creek  steeihead  population  as  extinct. 

In  February  1999.  an  angler  reported 
catching  and  releasing  a  juvenile 
steelhead/rainbow  trout  (O.  mykiss]  in 
the  lower  reach  of  San  Mateo  Creek. 
Based  on  this  report,  DFG  initiated  a 
field  investigation  to  confirm  the 
presence  of  O.  mykiss  in  the  San  Mateo 
Creek  watershed.  The  results  of  this 
investigation  are  presented  in  a 
February  2000  report  prepared  by  DFG 
entitled:  "Steeihead  Rainbow  Trout  in 
San  Mateo  Creek,  San  Diego  County, 
California"(DFG.  2000),  and  are 
summarized  here. 

Between  March  3  and  September  3, 
1999,  a  total  of  78  juvenile  O.  mykiss 
were  observed  by  DFG  and  other 
personnel  in  the  San  Mateo  Creek 
watershed,  with  the  majority  of  these 
obser\'ations  occurring  in  the  mainstem 
near  its  confluence  with  Devil  Canyon. 
DFG  did  not  employ  depletion  or  mark- 
recapture  methods  in  its  surveys;  thus, 
population  size  could  not  be  estimated. 


In  conjunction  with  the  field 
investigation,  DFG  also  collected 
biological  information  and  samples  for 
subsequent  analysis,  including  fin  clip 
tissue  samples  from  two  fish  for 
mitochondrial  DNA  analysis,  one  otolith 
sample  for  micro  chemical  analysis  of 
its  primordium  to  determine  the  marine 
versus  freshwater  residency  of  the 
maternal  parent,  and  scale  samples  and 
length  measurements  to  estimate  age 
and  growth. 

Analysis  of  the  scale  samples  and 
associated  length  data  indicated  that  the 
juvenile  O.  mykiss  observed  in  1999 
were  age  2+  fish  that  constituted  a 
relatively  homogenous  population  in 
terms  of  size  (164-245  millimeters  (mm) 
total  length).  Based  on  the  age  of  these 
fish,  DFG  concluded  that  they  were 
progeny  of  adults  that  spawned  in  1997. 
Micro  chemical  analysis  of  strontium/ 
calcium  (Sr/Ca)  ratios  in  the  single 
otolith  sample  obtained  from  a  fish  that 
was  sacrificed  produced  a  Sr/Ca  profile 
characteristic  of  a  fish  having  an 
anadromous  maternal  parent  (i.e.  a 
steeihead  parent).  Given  the 
homogenous  nature  of  the  observed 
juvenile  population  in  terms  of  age  and 
length,  DFG  concluded  that  the  juvenile 
O.  mykiss  observed  in  1999  were  the 
progeny  of  at  least  one  maternal  parent 
that  was  anadromous  and  that  spawned 
somewhere  in  the  San  Mateo  Creek 
watershed  in  1997.  Finally,  genetic 
analysis  of  tissue  samples  from  two  fish 
demonstrated  that  both  carried  the 
mtDNA  haplotype  (MYS5)  which  is 
found  most  commonly  in  southern 
California  steeihead  (Nielson,  1994  and 
1996;  Nielson  et  al.,  1994a  and  1994b). 
Since  this  haplotype  is  primarily  found 
in  southern  Califomia  steeihead 
populations  and  it  has  not  been  found 
in  any  hatchery  populations  of 
steeihead  or  domestic  trout  in 
Califomia,  the  juvenile  O.  mykiss 
population  found  in  San  Mateo  Creek  in 
1 999  appears  to  have  close  genetic 
affinities  with  native  southern 
Califomia  steeihead,  and  is  not  the 
result  of  domestic  trout  planting. 

In  late  May  2000,  DFG  conducted  a 
follow  up  survey  for  steeihead  in  the 
upper  portion  of  San  Mateo  Creek  just 
above  the  gauging  station  on  Camp 
Pendleton,  including  the  lower  reach  of 
the  tributary  Devils  Canyon  Creek.  This 
survey  was  conducted  in  conjunction 
with  biologists  from  NMFS  and  the  U.S. 
Fish  and  Wildlife  Service  (FWS).  The 
limited  survey  effort  observed  three 
adult  (approximately  8-12  inches  or 
200-300  mm  in  total  length)  O.  mykiss 
in  the  mainstem  pools  and 
approximately  15-20  juveniles  (60-65 
mm  in  total  length)  in  Devils  Canyon 
Creek.  DFG  biologists  speculate  that  the 


larger  size  class  of  O.  mykiss  may  be 
holdover  fish  from  the  steeihead 
population  found  in  1999.  whereas  the 
smaller  juveniles  may  be  the  progeny  of 
these  holdover  fish. 

Based  on  this  new  information,  NMFS 
believes  that  reconsideration  of  the 
geographic  range  and  critical  habitat  for 
the  Southern  Califomia  steeihead  ESU 
is  warranted. 

Southern  Califomia  Steeihead  ESU 
Revision 

To  qualify  for  listing  as  a  threatened 
or  endangered  species,  identified 
populations  of  steeihead  must  be 
considered  a  "species"  under  the  ESA. 
The  ESA  defines  "species"  to  include 
"ciny  subspecies  of  fish  or  wildlife  or 
plants,  and  any  distinct  population 
segment  of  any  species  of  vertebrate  fish 
or  wildlife  which  interbreeds  when 
mature."  NMFS  published  a  policv  (56 
FR  58612,  November  20.  1991) 
describing  how  the  agency  would  apply 
the  ESA  definition  of  "species"  to 
anadromous  salmoriid  species.  This 
policy  provides  that  a  salmonid 
population  will  be  considered  distinct, 
and  hence  a  species  under  the  ESA.  if 
it  represents  an  ESU  of  the  biological 
species.  A  population  must  satisfy  two 
criteria  to  be  considered  an  ESU:  (1)  It 
must  be  reproductively  isolated  from 
other  conspecific  population  units;  and 
(2)  it  must  represent  an  important 
component  in  the  evolutionary  legacy  of 
the  biological  species.  The  first 
criterion,  reproductive  isolation,  need 
not  be  absolute,  but  must  be  strong 
enough  to  permit  evolutionarily 
important  differences  to  accrue  in 
different  population  units.  The  second 
criterion  is  met  if  the  population 
contributes  substantially  to  the 
ecological/genetic  diversity  of  the 
species  as  a  whole.  Guidance  on  the 
application  of  this  policy  is  contained  in 
Waples  (1991).  The  genetic,  ecological, 
and  life  history  characteristics  that 
NMFS  assessed  to  identify  the  number 
and  geographic  extent  of  steeihead  ESUs 
on  the  west  coast  in  accordance  with 
this  policy,  including  the  Southern 
California  steeihead  ESU.  are  discussed 
in  detail  in  Busby  et  al.  (1996)  and  in 
the  August  9,  1996,  proposed  listing 
determination  for  west  coast  steeihead 
(61  FR  41541). 

The  Southern  California  steeihead 
ESU,  as  currently  defined,  is  described 
in  previous  Federal  Register  documents 
(61  FR  41541  and  62  FR  43937)  based 
on  data  collected  and  analyzed  by 
NMFS  and  summarized  in  the  1996 
west  coast  steeihead  status  review 
(Busby  et  al..  1996)  and  a  subsequent 
status  review  update  (NMFS,  1997).  As 
described  in  the  August  18,  1997.  final 


listing  determination  (62  FR  43937).  the 
Southern  Califomia  ESU  consists  of  all 
naturally  spawned  populations  of 
steeihead  (O.  mykiss).  and  their 
progeny,  which  occupy  rivers  and 
streams  from  the  Santa  Maria  River  in 
San  Luis  Obispo  County.  California 
(inclusive)  to  the  southern  extent  of  the 
species'  range  which  was  identified  as 
Malibu  Creek  in  Los  Angeles  County. 
California  (inclusive). 

In  the  1996  proposed  listing 
determination  for  the  Southern 
Califomia  steeihead  ESU  (61  FR  41541). 
NMFS  concluded  that  the  current  range 
of  the  ESU  extended  to  the 
southernmost  extent  of  the  species  range 
which  was  thought  to  be  Malibu  Creek 
in  Los  Angeles  County.  However.  NMFS 
also  acknowledged  that  there  were 
reports  of  steeihead  in  some  coastal 
streams  as  far  south  as  the  Santa 
Margarita  River  in  San  Diego  County 
(Hubbs.  1946:  Barnhart.  1986:  Higgi'ns. 
1991;  McEwan  and  Jackson.  1996;  and 
Titus  et  al..  in  press),  and.  therefore, 
indicated  that  the  distribution  and 
abundance  of  steeihead  south  of  Malibu 
Creek  were  unresolved  issues  regarding 
this  ESU  NMFS  received  many 
comments  regarding  this  issue  during 
the  public  comment  period,  with  most 
indicating  that  the  southern  boundary  of 
the  ESU  should  be  extended  further 
south  to  either  the  historical  range  of  the 
species,  the  U.S.-  Mexico  border,  or 
some  other  location.  NMFS  reviewed 
the  available  references  to  steeihead 
occurring  historically  and  more  recently 
in  streams  south  of  Malibu  Creek  and 
concluded  in  the  1997  final  listing 
determination  for  this  ESU  that  there 
was  insufficient  information  to  revise 
the  southern  boundary  of  this  ESU 
south  of  Malibu  Creek  even  though 
some  limited  anecdotal  information 
suggested  steeihead  may  occasionally 
occur  as  far  south  as  the  Santa  .Margarita 
River  (62  FR  43937). 

The  recent  information  compiled  by 
DFG  (DFG.  2000)  is  limited,  but  still  " 
suggests  that  adult  steeihead  entered 
San  Mateo  Creek  and  successfully 
spawned  in  1997.  The  juvenile  progeny 
of  those  spawning  adults  were  obser\'ed 
by  DFG  during  its  field  investigations  in 
the  spring  and  summer  of  1999.  More 
recent  information  from  May  2000 
suggests  that  steeihead  still  occupy 
portions  of  San  Mateo  Creek  and  may 
have  successfully  spawned  again  since 
1997.  The  limited  genetic  information 
suggests  that  the  juvenile  steeihead 
found  in  1999  have  close  genetic 
affinities  to  native  southern  California 
steeihead  and  are  not  the  result  of 
domestic  trout  planting.  Since  there  is 
no  evidence  of  a  resident  trout 
population  or  recent  evidence  of 
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steelhead  presence  in  San  Mateo  Oeek 
(DFG.  2000;  Titus  et  al..  in  press;  Lans 
et  al..  1998).  it  is  likely  that  the  adult 
steelhead  which  successfullv  spawned 
in  1997  were  strays  from  another 
watershed  elsewhere  in  the  Southern 
California  steelhead  ESl.^  Based  on  a 
review  of  this  new  information,  NMFS 
now  proposes  that  the  San  Mateo  Creek 
steelhead  population  be  considered  part 
of  the  Southern  California  steelhead 
ESU. 

The  Malibu  Creek  and  San  Mateo 
Creek  watersheds  are  separated  by 
approximateiv  100  miles  (ltil.3  km). 
Therefore,  inclusion  of  the  San  Mateo 
Creek  steelhead  population  in  the 
Southern  California  ESU  raises  the 
question  of  whether  or  not  steelhead 
occur  or  are  present  in  any  other 
watersheds  located  between  Malibu 
Creek  and  San  Mateo  Creek.  Based  on 
information  reported  by  Titus  et  al.  (in 
press),  steelhead  were  historically 
reported  in  several  watersheds  between 
Malibu  Creek  and  San  Mateo  Creek  (i.e., 
Los  Angeles  River.  San  Gabriel  River. 
Santa  Ana  River,  and  San  Juan  Creek), 
but  are  now  extinct  as  a  result  of  major 
habitat  modification  or  habitat  blockage 
associated  with  flood  control,  urban 
development,  and  other  factors.  Given 
the  existing  habitat  conditions  in  these 
highly  modified  river  systems.  NMFS 
does  not  believe  they  are  currently 
suitable  for  steelhead  utilization,  and, 
therefore,  are  highly  unlikely  to  support 
steelhead  absent  major  restoration 
efforts. 

Information  regarding  the  current 
presence  of  steelhead  in  other  streams 
between  Malibu  Creek  and  San  Mateo 
Creek  is  lacking  with  the  exception  of  a 
recent  observation  of  fish  in  Topanga 
Creek  which  is  approximately  4  miles 
(6.5  km)  south  of  Malibu  Creek.  Titus  et 
al.  (in  press)  indicated  that  O  mykiss 
were  observed  in  Topanga  Creek  in  1979 
and  in  the  earlv  1990s.  In  April  2000.  an 
adult  O  mykiss  was  reported  in 
Topanga  Creek.  ,\  NMFS'  biologist 
conducted  a  site  visit  and  confirmed  the 
presence  and  identification  of  two  O 
mvkiss  ranging  from  14-20  inches  (359- 
573  mm)  in  total  length.  Both  fish  were 
observed  in  a  relatively  deep  pool  (4  ft 
(1.2  meters  (m))  deep)  located  about  1 
mile  (1.7  km)  upstream  of  the 
confluence  with  the  ocean.  Based  on  the 
existing  habitat  conditions  and  the  size 
of  the  fish,  it  is  unlikely  that  they  spent 
their  entire  life  cycle  in  Topanga  Creek. 
Since  there  is  no  evidence  of  any 
stocking  of  rainbow  trout  in  Topanga 
Creek,  it  is  most  likely  that  these  fish 
originated  from  some  other  stream 
within  the  ESU.  The  nearest  streams 
know-n  to  support  steelhead  are  Malibu 
Creek  and  Arroyo  Sequit.  both  of  which 


are  located  only  a  few  miles  north  of 
Topanga  Creek 

Although  steelhead  historically 
occurred  further  south  than  San  Mateo 
Creek,  there  is  no  evidence  that  they  do 
so  any  longer  and  are  considered  extinct 
throughout  San  Diego  County  by  Titus 
et  al .  (in  press).  As  with  most  streams 
south  of  Malibu  Oeek.  significant 
habitat  modification  has  occurred  due  to 
urbanization  and  other  factors  which 
have  blocked  steelhead  access  to 
historical  spawning  and  rearing  habitat 
and  degraded  the  remaining  habitat. 
.Mthough  there  is  no  information 
documenting  the  presence  of  steelhead 
south  of  .San  Mateo  C^reek.  suitable 
habitat  for  steelhead  is  thought  to  exist 
m  San  Onofre  Creek  which  is  located  on 
Camp  Pendleton  ju.st  south  of  San  Mateo 
Creek  (Lang  ef  a/..  1998) 

Status  of  Southern  California  Steelhead 
ESU 

The  Southern  California  steelhead 
ESU  was  listed  as  an  endangered 
species  under  the  ESA  in  1997  (62  FR 
43937).  The  biological  status  of  this  ESU 
was  described  in  the  final  rule  based  on 
th^results  of  NMFS'  west  coast 
steelhead  status  review  (Busby  et  al. 
19^96)  and  in  an  updated  status  review 
(NMFS,  1997),  which  concluded  that 
this  ESU  was  at  a  high  risk  of  extinction. 

Historically,  steelhead  naturally 
occurred  south  into  Baja  California. 
Titus  p^  al.  (in  press),  as  cited  in  the 
final  listing  determination,  concluded 
that  all  steelhead  populations  south  of 
Malibu  (T»?ek  in  Los  Angeles  County 
were  extinct  based  on  the  available 
information.  Estimates  of  pre-1960s 
abundance  for  several  rivers  in  this  ESl.I 
(i.e.  Santa  Ynez,  Ventura,  Santa  Clara, 
Malibu  Creek)  suggest  that  individual 
steelhead  populations  numbered  in  the 
thousands  of  individuals.  Published 
abundance  estimates  for  the  Ventura 
and  Santa  Clara  Rivers,  for  example. 
ranged  from  4.000-6.000  and  7.000- 
9.000  fish,  respectively.  At  the  time  of 
NMFS'  final  listing  determination,  the 
total  run  size  for  several  streams  in  the 
ESU  (e.g.,  Santa  Ynez,  Ventura  River. 
Santa  Clara  River.  Malibu  Creek)  was 
estimated  to  number  fewer  than  200 
individuals  each  (Titus  et  al.  in  press). 
Recent  information  regarding  steelhead 
abundance  for  the  Santa  Ynez,  Ventura, 
and  Santa  C^lara  Rivers  suggests  that  the 
abundance  estimates  made  at  the  time  of 
the  final  listing  determination  were 
probably  high. 

NMFS'  primary  concerns  about  this 
steelhead  ESU  at  the  time  of  its  listing 
in  1997.  were  the  widespread  and 
dramatic  declines  in  abundance  relative 
to  historical  levels  and  the  major 
reduction  in  the  species  range.  Given 


the  extremely  low  abundance  estimates 
and  the  associated  risk  associated  with 
demographic  and  genetic  variability  in 
small  populations,  the  long-term 
persistence  of  sustainability  of  this  ESU 
in  the  future  was  a  critical  concern.  In 
addition.  NMFS  was  concerned  that  the 
restricted  spatial  distribution  of  the 
remaining  populations  placed  the  ESU 
as  a  whole  at  risk  because  of  reduced 
opportunities  for  re-colonization  of 
streams  suffering  local  population 
extinctions.  NMFS  concluded  that  the 
principal  factors  responsible  for  the 
decline  of  steelhead  populations  within 
this  ESU  were  water  diversions  and 
extraction,  habitat  blockages  and 
degradation,  agricultural  activities,  and 
urbanization.  Little  new  information 
regarding  the  abundance  of  steelhead  in 
this  ESU  has  been  collected  since 
NMFS'  final  listing  determination  in 
1997.  with  the  exception  of  limited  data 
collected  as  a  result  of  monitoring 
efforts  in  the  Santa  Ynez  and  Santa 
Clara  Rivers.  These  data  are  not 
comprehensive  enough  to  estimate 
population  sizes,  but  they  do  indicate 
that  these  steelhead  populations 
continue  to  be  very  small. 

As  discussed  earlier  in  this  document, 
NMFS  has  concluded  that  the  San 
Mateo  Creek  steelhead  population 
should  be  considered  part  of  the 
Southern  California  ESU  based  on  the 
available  information.  Based  on  the 
information  compiled  by  DFG.  the 
steelhead  population  found  in  San 
Mateo  Creek  during  1999  appears  to  be 
very  small  and  was  likely  produced  by 
a  limited  number  of  adults  that  strayed 
into  the  watershed  and  spawned  in 
1997.  Given  the  small  number  of 
steelhead  found  in  San  Mateo  Creek,  the 
apparent  extirpation  of  steelhead  from 
virtually  all  other  streams  between 
Malibu  Creek  and  San  Mateo  Creek  with 
the  exception  of  Topanga  Creek,  and  the 
extremely  low  abundance  estimates  for 
all  other  populations  within  the  ESU. 
NMFS  concludes  that  the  proposed 
redefined  Southern  California  steelhead 
ESLI  continues  to  be  at  a  high  risk  of 
extinction. 

Summary  of  Factors  AfTecting  the 
Species 

Section  4(a)(1)  of  the  ESA  and  NMFS' 
implementing  regulations  (50  CFR  part 
424)  set  forth  procedures  for  listing 
species.  The  Secretary  of  Commerce 
(Secretary)  must  determine,  through  the 
regulatory  process,  if  a  species  is 
endangered  or  threatened  based  upon 
any  one  or  a  combination  of  the 
following  factors:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial. 


recreational,  scientific,  or  education 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
human-made  factors  affecting  its 
continued  existence. 

In  conjunction  with  its  proposed 
listing  determination  for  west  coast 
steelhead  ESUs  in  1996,  NMFS  prepared 
a  report  summarizing  the  factors  leading 
to  the  decline  of  west  coast  steelhead, 
including  the  Southern  California 
steelhead  ESU.  This  report  was  entitled: 
'Factofs  for  Decline:  A  supplement  to 
the  notice  of  determination  for  west 
coast  steelhead"  (NMFS,  1996).  This 
report  concluded  that  all  of  the  factors 
identified  in  section  4(a)(1)  of  the  ESA 
have  played  a  role  in  the  decline  of  west 
coast  steelhead  ESUs.  The  report 
specifically  identified  destruction  and 
modification  of  habitat,  overutilization 
for  recreational  purposes,  and  natural 
and  human-made  factors  as  being  the 
primary  causes  for  the  decline  of 
steelhead  on  the  west  coast. 

NMFS  (1996)  identified  several 
specific  factors  that  contributed  to  the 
decline  of  steelhead  populations  in  the 
ESU  as  it  was  defined  in  the  proposed 
and  final  listing  determinations, 
including:  habitat  blockages,  water 
diversion  and  extraction,  urbanization, 
agriculture,  and  recreational  harvest. 
McEwan  and  Jackson,  1996;  and  Titus  et 
a/., (in  press)  also  cited  extensive  loss  of 
habitat  due  to  water  development, 
impassible  dams,  and  dewatering  of 
portions  of  rivers  as  the  principal 
reasons  for  the  decline  of  steelhead  in 
this  ESU.  Habitat  problems  resulting 
from  water  development  include 
inadequate  flows,  flow  fluctuations, 
blockages  (partial  and  full),  and 
entrainment  (McEwan  and  Jackson, 
1996).  These  factors  for  decline  are 
discussed  in  more  detail  in  NMFS 
(1996),  McEwan  and  Jackson  (1996),  and 
in  NMFS'  1997  final  listing 
determination  (62  FR  43937).  Although 
NMFS  has  been  working  to  address 
impacts  to  the  Southern  California 
steelhead  ESU  through  sections  7  and 
1 0  of  the  ESA  since  it  was  listed  in 
1997,  these  same  factors  continue  to 
adversely  affect  the  small  steelhead 
populations  which  persist  in  the 
watersheds  ranging  from  the  Santa 
Maria  River  southward  to  Malibu  Creek. 
Because  NMFS  has  concluded  that  the 
Southern  California  steelhead  ESU 
range  should  be  extended  to  San  Mateo 
Creek,  the  following  discussion  focuses 
only  on  those  factors  affecting  steelhead 
within  the  geographic  range  extending 
from  Malibu  Creek  southward  to  San 
Mateo  Creek  (inclusive). 


1.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Steelhead  Habitat  or 
Range 

With  the  exception  of  the  recent 
steelhead  observations  in  San  Mateo 
Creek  and  Topanga  Creek,  steelhead 
populations  south  of  Malibu  Creek  are 
thought  to  be  extirpated  due  to  habitat 
destruction  or  blockages  associated  with 
urbanization  and  flood  control  (Titus  et 
al.  in  press),  although  extensive 
monitoring  has  not  been  conducted  to 
assess  their  presence.  For  example, 
steelhead  access  and  use  of  the  Los 
Angeles  River  is  currently  precluded  by 
the  presence  of  flood  control  structures 
throughout  much  of  its  lower  reach  such 
as  the  concrete  lining  of  the  river 
channel  and  the  dam  at  the  Sepulveda 
Flood  Control  Basin.  The  lower  reaches 
of  the  San  Gabriel  River  are  highly 
urbanized  with  the  channel  modified  for 
flood  control,  and  the  river  is 
impounded  further  upstream.  The  Santa 
Ana  River  is  similarly  modified  for 
flood  control  and  flows  largely  consist 
of  effluent  from  water  treatment  plants 
except  in  the  rainy  season.  Because  of 
these  limited  flows  and  restricted 
releases  from  Prado  Dam,  fish  habitat  is 
limited  in  the  lower  Santa  Ana  River. 
San  Juan  Creek,  a  much  smaller  stream 
in  southern  Orange  County,  is  also 
channelized  for  flood  control  in  its 
lower  reach  (approximately  2-3  miles 
(3.2-4.8  km))  and  other  potential  barriers 
to  upstream  movement  also  exist. 

San  Mateo  Creek  was  once  an 
important  production  area  for  steelhead 
in  San  Diego  County  (Nehlsen  et  al, 
1991;  DFG.  2000).  As  summarized  in 
Titus  et  al,  (in  press),  steelhead  appear 
to  have  been  most  abundant  in  the  San 
Mateo  Creek  watershed  prior  to  1950. 
After  1950,  there  are  many  fewer 
observations  of  steelhead  and  none  after 
the  early  1980s  until  juveniles  were 
found  there  in  1999.  For  example, 
Woelfel  (1991)  found  no  juvenile 
steelhead  or  rainbow  trout  in  San  Mateo 
Creek  during  surveys  in  1987-88. 
Similarly,  Lang  et  al,  (1998)  failed  to 
observe  or  capture  any  steelhead  during 
siu^'eys  in  1995,  1996,  and  1997.  The 
steelhead  population  in  San  Mateo 
Creek  was  probably  reduced  by  natural 
episodes  of  sediment  input  from  within 
the  watershed.  However,  increased 
groundwater  extraction  in  the  lower 
creek  area  since  the  mid- 1940s  is  also 
thought  to  be  responsible,  both  directly 
and  indirectly,  for  the  inability  of 
steelhead  to  use  the  system  as  thev 
historically  did  (DFG,  2000;  Titus'ef  al. 
in  press;  Lang  et  al,  1998).  Riparian 
vegetation  has  been  lost,  stream  channel 
width  has  increased,  and  surficial  flow- 


has  been  reduced  or  eliminated  during 
most  of  the  year.  Accordingly,  the 
migration  corridor  for  immigrating  adult 
and  emigrating  juvenile  steelhead  has 
become  very  unreliable.  Human-cai 
fires  farther  upstream  have  also  res        d 
in  large  sediment  input  that  has  fil,  d 
pools  and  contributed  sediment  to  the 
lagoon  at  the  river  mouth,  both  of  which 
are  important  rearing  habitat  for 
juvenile  steelhead.  Despite  less  than 
optima!  conditions  in  the  lower  river 
which  are  not  always  conducive  to  adult 
or  juvenile  passage.  Lang  et  al.  (1998) 
and  DFG  (2000)  have  identified 
upstream  spawning  and  rearing  habitat 
which  can  be  used  by  steelhead  when 
sufficient  flows  allow  adult  passage. 

2.  0\-erutilization  for  Commercial 
Recreational  Scientific,  or  Education 
Purposes 

NMFS'  review  of  factors  affecting 
west  coast  steelhead  concluded  that 
har\'est  was  a  factor  contributing  to  the 
decline  of  the  Southern  California 
steelhead  ESU  (NMFS.  1996).  According 
to  McEwan  and  Jackson  (1996), 
steelhead  in  most  streams  in  Santa 
Barbara,  Ventura,  and  Los  Angeles 
Counties  were  until  the  early  1990s 
subject  to  the  most  liberal  angling 
regulations  anywhere  in  the  State  of 
California.  Most  streams  in  southern 
California  were  regulated  by  the  general 
regulations  of  the  Southern  Sport 
Fishing  District  (which  includes  Santa 
Barbara.  Ventura.  Los  Angeles.  Orange, 
and  San  Diego  counties)  which  allowed 
fishing  year-round  with  a  five-fish  daily 
bag  limit.  The  only  streams  with  special 
protective  regulations  were  the  Ventura 
River  and  Malibu  Creek. 

Because  steelhead  populations  in 
southern  California  had  declined  to 
such  critically  low  population  levels  by 
the  early  1990s,  the  California  Fish  and 
Game  Commission  adopted  more 
restrictive  angling  regulations  for  some 
streams  (Santa  Ynez  River,  Ventura 
River,  Santa  Clara  River,  and  Gaviota 
Creek)  in  1994.  These  more  stringent 
regulations  included;  (1)  a  reduction  in 
the  fishing  season  from  year  round  to 
the  Saturday  before  Memorial  Day 
through  December  31;  (2)  a  zero  bag 
limit;  and  (3)  a  requirement  that  anglers 
use  artificial  lures  with  barbless  hooks. 
In  1996.  these  same  regulations  were 
adopted  by  the  Commission  for  the 
anadromous  reaches  of  all  coastal 
streams  in  southern  California.  Within 
the  coastal  area  extending  south  of 
Malibu  Creek  to  San  Mateo  Creek,  these 
same  regulations  are  now  in  effect  for 
the  following  streams-  Topanga  Creek, 
San  Juan  Creek,  and  San  Mateo  Creek. 
Given  the  extremely  low  numbers  of 
juvenile  steelhead  that  were  found  in 
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San  Mateo  Oeek,  and  the  possible 
sporadic  occurrence  of  small  numbers  of 
steelhead  in  other  streams  (e.g..  Topanga 
Creek),  recreational  angling  may 
continue  to  be  a  risk  to  steelhead  m  at 
least  some  portions  of  the  redefined 
Southern  California  steelhead  EvSU. 

3.  Disease  or  Predation 

Introductions  of  non-native  species 

and  habitat  modifications  have  resulted 
in  incrt'ased  predator  populations  in 
numerous  west  coast  river  systems, 
therebv  increasing  the  level  of  predation 
experienced  bv  steelhead  and  other 
salmonids  |\MFS.  1996).  Exotic  fish 
species  that  are  potential  predators  of 
steelhead  are  known  to  occur  in  San 
Mateo  Creek  and  other  watersheds  (San 
Onofre  Creek.  Santa  Margarita  River)  on 
Camp  P^-ndleton  (Lang  et  ai.  199H) 
According  to  Lang  ft  al .  (1998)  brown 
bullhead  dominated  the  fish  assemblage 
in  San  Mateo  Creek,  with  both  adults 
and  juveniles  observed  in  perennial 
pools.  Other  species  observed  in  <he  San 
Mateo  Creek  watershed  included, 
mosquito  fish,  adult  and  juvenile  green 
sunfish.  bluegill  and  largemoufh  bass. 
One  Channel  catfish,  which  is  a  ioiown 
predator  of  steelhead.  was  found  dead 
in  the  upper  San  Mateo  Creek  in  a 
portion  of  the  Cleveland  National  Forest 
(Lang  et  ui.  1998).  Brown  trout  have 
been  stocked  in  San  Mateo  Creek  (last 
time  in  the  mid  1980s),  but  they  were 
not  observed  during  the  most  recent 
surveys  (Lang  Pt  al..  1998). 

Mosquito  fish  were  introduced  for 
mosquito  abatement  and  are  found  in 
most  Camp  Pendleton  waters.  This 
species  has  taken  over  the  niche  of  the 
native  three-spined  stickleback  which  is 
often  an  important  prev  item  for 
salmonids;  thus  it  could  possibly  serve 
as  a  prey  item  for  steelhead  in  San 
Mateo  Creek.  Green  sunfish  dominated 
the  San  Mateo  Creek  lagoon  in  the  late 
1980s  and  earlv  1990's  according  to 
Swift  (1994)  and  were  the  only  fish 
found  in  perennial  pools  in  the  upper 
watershed  and  Devil  Canyon  in  the  late 
1980s,  suggesting  that  they  may  have 
displaced  residual  steelhead  during  the 
drought  period  (Woelfel.  1991).  In  other 
California  streams  (i.e..  Malibu  Oeek 
and  Carmel  River)  green  sunfish  were 
found  to  prey  on  juvenile  trout  (Swift, 
1975;  Greenwood,  1988:  cited  in 
Woelfel,  1991),  and  in  San  Clemente 
Reservoir  on  the  Carmel  River,  green 
sunfish  outcompeted  trout  for  benthic 
food  (Greenwood.  1988). 

The  control  of  exotic  fish  species  in 
the  San  Mateo  Creek  watershed,  both  on 
Camp  Pendleton  anrl  in  Cleveland 
National  Forest,  is  considered  critical  to 
restoring  steelhead  to  that  watershed 
(DFG.  2000:  Lang  et  al..  1998),  Lang  et 


ai.  (149H)  recommend  implementation 
of  measures  to  contain  exotic  fish 
species  in  small  lakes  and  ponds  where 
recreational  fishing  occurs,  in 
conjunction  with  efforts  to  control  in- 
river  propagation  of  exotics  using 
Rotenone,  electro-shocking,  seining,  or 
other  means  in  perennial  pools  during 
summer  low  flows. 

4.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

V'irtuallv  all  of  the  San  Mateo  Creek 
watershed  is  located  on  Federal  land 
managed  by  the  Cleveland  National 
Forest  or  the  Camp  Pendleton  Marine 
Corps  Base.  San  Mateo  Creek  originates 
in  the  Cleveland  National  Forest  and 
flows  in  a  southwesterly  direction 
through  Camp  Pendleton  to  the  Pacific 
Ocean  just  sooth  of  San  Clemente, 
California.  Within  the  San  Mateo  Creek 
watershed,  the  majority  of  spawning 
and  rearing  habitat  is  upstream  from 
Camp  Pendleton  within  the  Cleveland 
National  Forest  That  portion  of  San 
Mateo  Creek  on  t:amp  Pendleton  is 
primarily  migratory  habitat  for 
steelhead. 

That  portion  of  the  San  Mateo  Creek 
wattTshed  that  is  located  on  Cleveland 
National  Forest  land  has  not  been 
greatly  altered  bv  human  activity  over 
the  pa.st  50  vears  (Woelfel.  1991).  Forest 
lands  in  the  watershed  have  remained 
natural  .ind  undeveloped  over  this 
period  although  there  are  a  few  private 
propertv  in-holdings  which  have  had 
limited  development.  Woelfel  (1991) 
reviewed  water  use  on  these  private  in- 
holilings  and  concluded  that  stream 
Hows  in  the  watershed  were  not 
significantly  altered.  Act:ording  to 
Woelfel  (1991),  one  of  the  main 
activities  of  the  C;leveland  National 
Forest  has  been  the  protection  of 
vegetation  and  water  resources  in  its 
various  watersheds  through  the 
pre\ention  of  forest  fires.  In  part,  this 
effort  was  intended  to  protect  and 
manage  forest  vegetation  so  that  water 
resources  were  retained  and  water 
qualifv  remained  high.  In  the  San  Mateo 
Creek  watershed  this  effort  was  not 
especially  successful  because  of  the 
rugged  and  isolated  conditions. 

Tne  lower  portion  of  San  Mateo  Creek 
watershed  wliK  h  fiows  through  Camp 
Pendleton  has  been  impacted  by  base 
activities  (Woelfel,  1991).  Groundwater 
extraction  to  support  base  military 
training  operations  and  f)n-base 
agru  ullure  has  led  to  stream  channel 
dewatering  or  reduced  channel  flows, 
loss  of  riparian  vegetation,  and 
increased  erositJii.  Military  training 
operations,  including  accidental  fires 
caused  by  live  ammunition  use,  have 
likely  contributed  to  erosion  problems 


in  the  watershed.  The  cumulative  effect 
of  groundwater  extraction,  reduction  or 
loss  of  riparian  vegetation,  stream 
channel  morphology  changes,  and 
accelerated  erosion  is  that  steelhead 
migration  opportunities  are  impacted. 
Based  on  the  available  information,  it 
unlikely  that  existing  land  and  water 
management  programs  on  Camp 
Pendleton  provide  sufficient  protection 
for  steelhead  or  its  habitat  in  the  San 
Mateo  Creek  watershed. 

5  Other  Natural  or  Human-Sfade 
Factors  Affecting  Continued  Existence 
of  Steelhead 

Natural  climatic  conditions  have 
exacerbated  the  problems  asscjciated 
with  degraded  and  altered  riverine  and 
estuarine  habitats.  Persistent  drought 
conditions  have  reduced  already  limited 
spawning,  rearing  and  migration  habitat. 
Climatic  conditions  appear  to  have 
resulted  in  decreased  ocean 
productivity  which,  during  more 
productive  periods,  may  help  offset 
degraded  freshwater  habitat  conditions 
(NMFS.  1996).      • 

Efforts  Being  Made  to  Protect  Southern 
California  Steelhead  ESLI 

Section  4(b)(1)(A)  of  the  ESA  requires 
the  Secretary  of  Commerce  to  make 
listing  determinations  solely  on  the 
basis  of  the  best  scientific  and 
commercial  data  available  after 
conducting  a  review  cjf  the  status  of  the 
species,  including  factors  affecting  the 
species,  and  after  taking  into  account 
efforts  being  made  to  protect  the 
species.  Therefore,  in  making  its  listing 
determinations.  NMFS  first  assesses  the 
status  of  the  species  and  identifies 
factors  that  have  lead  to  the  decline  of 
the  species.  NMFS  then  assesses 
conservation  measures  to  determine  if 
thev  ameliorate  risks  to  the  species. 

As  part  of  its  west  coast  steelhead 
status  review.  NMFS  reviewed  an  array 
of  protective  efforts  for  west  coast 
steelhead  and  other  salmonids. 
including  the  Southern  California 
steelheati  ESU,  ranging  in  scope  from 
regional  strategies  to  loc;al  watershed 
initiatives.  NMFS  has  summarized  some 
of  the  major  efforts  in  a  document 
entitled  "Steelhead  Conservation 
Efforts:  A  Supplement  to  the  Notice  of 
D(>termination  for  West  Coast  Steelhead 
under  the  Endangered  Species  Act'" 
(NMFS.  1996c). 

In  the  coastal  area  extending  from 
Malibu  (;reek  southward  to  San  Mateo 
Creek,  no  steelhead-specific 
conservation  efforts  are  c:urrently  in 
place,  although  there  have  been  recent 
assessments  of  habitat  distribution  and 
restoration  potential  in  the  Camp 
Pendleton  area  (Lang  et  al..  1998:  and 
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DFG,  2000).  Recently,  however,  the 
California  voters  passed  a  State-wide 
proposition  which  provides  $800,000 
for  the  restoration  of  San  Mateo  Creek 
and  San  Onofre  Creek,  both  of  which  are 
located  on  Camp  Pendleton,  to  support 
native  fish  species  including  the 
unarmored  three-spined  stickleback, 
arroyo  chub,  and  steelhead.  This 
restoration  program  is  expected  to  focus 
on  addressing  control  of  exotic  plants, 
control  of  exotic  fish  species  which 
compete  with  and/or  prey  upon 
steelhead  and  other  native  species, 
restoration  of  streambed  pools,  channels 
and  stream  banks,  and  the 
reintroduction  of  native  plants  and 
possibly  native  fish  species.  A  wide 
range  of  agencies  and  private 
organizations,  including  the  Cleveland 
National  Forest,  Camp  Pendleton 
Marine  Corps  Base,  F\VS,  DFG,  Trout 
Unlimited,  San  Diego  Trout,  and  the 
Coastal  Conservancy,  are  expected  to 
participate  in  development  of  this 
program.  NMFS  strongly  encourages 
this  effort  and  intends  to  participate  in 
its  development  and  implementation. 

In  addition  to  this  State  funding 
directed  at  San  Mateo  Creek  restoration, 
the  U.S.  Congress  appropriated  $9.0 
million  in  Fiscal  Year  2000  for  Pacific 
Coastal  Salmon  Recovery  in  California. 
A  Memorandum  of  Understanding  has 
been  signed  between  NMFS  and  the 
State  of  California  that  will  govern  the 
expenditure  of  these  funds,  some  of 
which  may  be  directed  at  habitat 
restoration  and  other  related  issues 
within  the  range  of  the  Southern 
California  steelhead  ESU. 

Proposed  Determination 

Section  3  of  the  ESA  defines  the  term 
"endangered  species"  as  "any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range  "  The  term  "threatened 
species"  is  defined  as  "any  species 
which  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range."  In  its 
previous  status  reviews  for  west  coast 
salmon  and  steelhead.  NMFS  has 
identified  a  number  of  factors  that 
should  be  considered  in  evaluating  the 
level  of  risk  faced  by  an  ESU,  including: 
( 1 )  absolute  numbers  of  fish  and  their 
spatial  and  temporal  distribution;  (2) 
current  abundance  in  relation  to 
historical  abundance  and  current 
carrying  capacity  of  the  habitat;  (3) 
trends  in  abundance;  (4)  natural  and 
humem-influenced  factors  that  cause 
variability  in  survival  and  abundance; 
(5)  possible  threats  to  genetic  integrity 
(e.g.,  from  strays  or  outplants  from 
hatchery  programs);  and  (6)  recent 


events  (e.g.,  a  drought  or  changes  in  . 
harvest  management)  that  have 
predictable  short-term  consequences  for 
abundance  of  the  ESU.  Section  4(b)(1)  of 
the  ESA  requires  that  the  listing 
determination  be  based  solely  on  the 
best  scientific  and  commercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  account  those  efforts,  if  any.  being 
made  to  protect  such  species. 

As  a  result  of  its  1996  coast -wide 
status  review  of  steelhead,  NMFS 
concluded  that  the  Southern  California 
steelhead  ESU  constituted  a  "species" 
under  the  ESA  (NMFS.  1996).  Based  on 
the  information  available  at  that  time, 
NMFS  concluded  that  the  current  range 
of  this  ESU  extended  from  the  Santa 
Maria  River  (inclusive)  to,  and 
including,  Malibu  Creek  (61  FR  41541; 
62  FR  43937).  The  recent  information 
compiled  by  DFG  (DFG.  2000)  indicates 
that  adult  steelhead,  which  were  most 
likely  strays  from  elsewhere  in  the 
Southern  California  steelhead  ESU, 
successfully  spawned  in  San  Mateo 
Creek  during  1997  and  subsequently 
reared  through  at  least  1998  and  1999. 
In  addition,  steelhead  have  recently 
been  observed  in  Topanga  Creek  which 
is  located  just  a  few  miles  south  of 
Malibu  Creek.  Based  on  a  consideration 
of  this  new  information,  including  the 
existence  of  documented  spawning  and 
rearing  habitat  in  the  San  Mateo  Creek 
watershed  (Lang  et  al..  1998;  DFG, 
2000),  NMFS  now  proposes  to  redefine 
the  Southern  California  steelhead  ESU 
to  include  any  populations  of  steelhead 
(or  their  progeny)  that  occur  in 
watersheds  southward  of  Malibu  Creek 
to,  and  including,  San  Mateo  Creek. 

Based  on  the  best  scientific 
information  available  in  1996,  NMFS 
concluded  that  the  Southern  California 
steelhead  ESU.  as  it  was  defined  at  that 
time  (i.e.,  Santa  Maria  River  to  and 
including  Malibu  Creek),  was  in  danger 
of  extinction  (NMFS,  1996:  61  FR 
41541),  This  conclusion  was  based  on 
the  fact  that  steelhead  had  already  been 
extirpated  from  much  of  its  historic 
range  in  southern  California,  the 
extremely  low  abundance  of  extant 
steelhead  populations,  and  the 
continued  threats  to  the  species  from 
widespread  habitat  degradation  and 
loss,  water  diversions  and  extraction, 
and  other  factors.  As  discussed 
previously  in  this  document,  there  is  no 
new  information  indicating  that 
steelhead  populations  occurring  in 
watersheds  ranging  from  the  Santa 
Maria  River  to  Malibu  Creek  have 
increased  in  abundance  since  NMFS' 
final  listing  determination  in  1997.  In 
addition,  steelhead  are  almost 
completely  extirpated  from  coastal 


watersheds  south  of  Malibu  Creek,  with 
the  exception  of  their  recent 
obser\'ations  in  San  Mateo  Creek  and 
Topanga  Creek,  and  occur  in  only  very 
low  abundance  in  those  streams.  Based 
on  a  consideration  of  this  new- 
information  regarding  steelhead 
presence  south  of  Malibu  Creek,  NMFS 
concludes  that  the  redefined  Southern 
California  steelhead  ESU  continues  to 
be  at  a  high  risk  of  extinction. 

Based  on  a  review  of  the  currently 
available  information  regarding  the 
status  of  steelhead  populations  in  the 
proposed  redefined  Southern  California 
steelhead  ESU  (Santa  Maria  River  to  and 
including  San  Mateo  Creek),  as  well  as 
a  consideration  of  the  various  factors 
affecting  this  steelhead  ESU,  NMFS 
proposes  that  the  redefined  ESU 
continues  to  warrant  listing  as  an 
endangered  species  under  the  ES.'\. 
Only  anacfromous  life  forms  (i.e.. 
steelhead  and  their  progeny)  of  O 
mykiss  within  the  range  of  this 
proposed  redefined  ESU  will  be  part  of 
the  listed  population. 

As  discussed  previously  in  this 
document,  the  currently  available 
information  indicates  that  steelhead  or 
their  progeny  have  only  been  found  in 
two  watersheds.  Topanga  Creek  and  San 
Mateo  Creek,  located  south  of  Malibu 
Creek.  Based  on  the  currently  available 
information.  NMFS  believes  that 
steelhead  have  been  extirpated  from 
virtually  all  other  streams  and  rivers 
between  Malibu  Creek  and  San  Mateo 
Creek,  including  the  Los  Angeles  River. 
San  Gabriel  River.  Santa  Ana  River,  and 
San  Juan  Creek,  because  viable  habitat 
is  extremely  limited  or  no  longer  exists. 
For  these  reasons,  NMFS  does  not 
expect  that  steelhead  will  occur  in  these 
watersheds  in  the  future  absent  major 
restoration  efforts.  Nevertheless,  if 
steelhead  or  their  progeny  are  found  to 
occur  in  any  stream  or  river  between 
Malibu  Creek  and  San  Mateo  Creek, 
NMFS  will  consider  those  fish  to  be  part 
of  the  listed  ESU.  and.  therefore, 
protected  under  the  ESA.  Because 
steelhead  in  this  ESU  may  potentially 
stray  to.  streams  south  of  San  Mateo 
Creek,  NMFS  will  also  consider 
steelhead  or  their  progeny  that  occur 
south  of  San  Mateo  Creek  to  be  part  of 
the  listed  ESU  unless  there  is  evidence 
to  indicate  they  are  resident  forms  or 
derived  from  hatcher\'  rainbow  trout 
populations.  NMFS  will  inform  the 
public  of  the  presence  of  southern 
California  steelhead  south  of  the 
proposed  redefined  ESU's  range  vi«  a 
Federal  Register  document. 

Prohibitions  and  Protective  Measures 

Section  9  of  the  ESA  prohibits  certain 
activities  that  directlv  or  indirectlv 
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affect  enddngered  spprips   These 
pri.)hibitiiiiis  apply  tn  all  individuals, 
organizatinns.  and  .t^ifiK  ifs  sub)t'rt  tn 
U.S.  lun.sdictior.    ^'^  tmn  4  pri)liibitions 
apply  automaticallv  to  fiuiant^cr'Mi 
sppcit's  such  as  the  rcdftiiifd  ,Siiiith>'rn 
Caldnrnia  steelhoad  E,sr 

Sections  7(a)(2)  and  7(a)(4)  of  the  ESA 
require  Federal  agencies  to  consult  with 
NMFS  to  ensure  that  activities  they 
authiirize.  fund,  or  conduct  are  not 
likelv  to  jeopardize  the  continued 
existence  of  a  listed  species  or  a  species 
proposed  for  listing,  or  adversely 
modify  critical  habitat  or  proposed 
critical  habitat.  Federal  agencies  and 
actions  that  may  be  affected  by  the 
revision  of  the  Southern  California 
steelhead  ESU  and  its  critical  habitat 
designation  are  the  U.S.  Forest  Service 
(USFS)  and  their  management  and 
regulatory  activities  in  Cleveland 
National  Forest,  the  U.S.  Marine  C>)rps 
and  its  operation  and  management  of 
Camp  Pendleton  Marine  C^orps  Base, 
and  the  C'orps  of  Engineers  (COE)  and 
its  issuance  of  permits  under  the  Clean 
Water  Act. 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  provide  NMFS  with  authority 
to  grant  exceptions  to  tha  ESA's  "take" 
prohibitions.  Section  10(a)(1)(A) 
scientific  research  and  enhancement 
permits  may  be  issued  to  entities 
(Federal  and  non-Federal)  for  scientific 
purposes  or  to  enhance  the  propagation 
or  survival  of  a  listed  species.  NMFS  has 
issued  section  10(a)(1)(A)  research/ 
enhancement  permits  for  listed 
salmonids,  including  steelhead  in  the 
Southern  California  ESU.  to  conduct 
activities  such  as  trapping  and  tagging 
and  other  research  and  monitoring 
activities. 

Section  10(a)(1)(B)  incidental  take 
permits  may  be  issued  to  non-Federal 
entities  conducting  activities  which  may 
incidentally  take  listed  species  so  long 
.as  the  taking  is  incidental  to,  and  not 
the  purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity.  The  types  of 
activities  potentially  requiring  a  section 
10(a)(1)(B)  incidental  take  permit 
include  the  operation  and  release  of 
artificially  propagated  fish  by  state  or 
privately  operated  and  funded 
hatcheries,  state  regulated  angling, 
academic  research  not  receiving  Federal 
authorization  or  funding,  road  building, 
grazing,  and  diverting  water  onto 
private  lands. 

VMFS  Policies  on  Endangered  and 
Threatened  Fish  and  Wildlife 

On  luly  1.  \W4.  NMF.S  and  !\VS 
published  a  policy  in  the  Federal 
Register  i  I'^l  FR  :14272)  indicating  that 
the  dgfiu  les  would,  to  the  maximum 
extent  practicable  at  the  time  a  species 


i->  listed,  identity  those  activities  that 
will  not  be  considered  likely  to  result  in 
yiolati(m>  of  set  tion  9.  as  well  as 
activities  that  will  be  c:onsidered  likely 
to  result  in  \ mlations.  NMFS  believes 
that,  based  un  the  best  available 
information,  the  following  actiims  will 
not  result  in  a  \  ii)latiuii  of  section  4 
with  regard  tn  ^teelhead  in  the  redefined 
Southern  Caldnrnia  ESU: 

1.  Possessinn  of  steelhead  which  are 
acquired  lawhilh  by  permit  issued  by 
NMFS  pursuant  to  section  10  nf  the 
ESA.  or  by  the  terms  of  an  incidental 
take  statement  pursuant  lo  sc-ction  7  of 
the  ESA 

2.  FederalU  tuiided  ur  approved 
proiect>  tli.it  involve  activities  such  as 
military  operations,  agriculture,  grazing, 
mining,  road  cionstruction.  discharge  of 
fill  iii.iterial.  stream  i:hHnnelization  or 
diversion  lor  which  sec-titm  7 
consultation  h.i^  been  ( ompleted,  and 
when  activities  are  conducited  in 
accordance  with  any  terms  and 
t:onditimis  provided  by  NMFS  in  an 
incident, il  t.ike  statement  accompanying 
a  biolii>4i(  a!  'ijunion 

.\c.ti\itie>,  that  NMFS  believes  could 
piitentialh'  harm  steelhead  in  the 
redetini'il  Southern  California  steidhead 
ESU.  and.  therefore,  may  violate;  the 
section  9  take  prohibitions  of  the  ESA 
include,  but  are  not  limited  to: 

1.  Land-use  ai:ti\ities  that  advfTsely 
affect  steelhead  habitat  (e.g..  agriculture, 
water  extraction,  recreational  activities. 
road  construction  in  riparian  areas  and 
areas  susceptible  to  m.i'-s  wasting  and 
surfac:e  erosion) 

2.  Destruction  alleratKiO  of  steelhead 
habitat,  such  as  removal  of  woodv 
debris  or  riparian  shade  c  anopy, 
dredging,  discharge  of  fill  material, 
draining.  diff:hing,  div«;rting.  blocking. 
or  altering  stream  channels  or  surface  or 
ground  water  flnvs 

3.  Uiscfiarges  nr  diiiii[nng  of  toxic: 
chemicals  or  nllier  pollutants  (e.g.. 
sewage,  oil,  gaMihiiel  into  waters  or 
riparian  areas  suppurting  steelhead. 

4.  Violatiiin  nt  (lisi  li.irge  permit^ 

5.  Pestic:uii'  .ippln  atiiin> 

6.  t'ollectiii'..;  <>f  haiidlin'.;  nt  ^teelhead 
Permits  tn  i  dudiK  I  the',.'  arti\ities  are 
available  for  luirpiiM'^  nl  -,i  lentific 
research,  ^i  tn  ■■nlMin  e  tln'  (iriipiiuation 
or  survu.il  mI  tlm  ^pi'i  ics 

7.  Introduction  ot  noii-n,iti\'e  species 
likelv  to  jirey  nn  steelhead  or  displace 
them  frniii  then  h.ibit.it 

These  list>  an'  not  exhaustue.  They 
are  intended  to  pro\  ide  some  examples 
of  the  types  of  ac:tiyities  that  might  or 
might  not  be  c:onsid(>re(i  by  NMFS  as 
constituting  a  prohibited  take  of 
steelhead  in  the  .Southern  California 
steelhead  ESU.  Questions  regarding 
whether  specific  activities  may 


constitute  a  violation  of  the  section  9 
take  prohibitions,  and  general  inquiries 
regarding  prohibiticjns  and  permits, 
should  be  directed  to  NMFS  (see 
ADDRESSES). 

Critical  Habitat 

Sec;tion  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  maximum  extent  prudent 
and  determinable.  NMFS  designate 
critical  habitat  concurrently  with  a 
determination  that  a  species  is 
endangered  or  threatened.  While  NMFS 
has  completed  its  initial  analysis  and 
proposes  that  the  San  Mateo  Creek 
pcjpulation  of  steelhead  be  part  of  the 
Southern  California  steelhead  ESU.  and 
that  the  range  of  the  ESU  should, 
therefore,  be  extended  from  Malibu 
Creek  to  San  Mateo  Creek,  the  agency 
has  not  performed  the  full  analysis 
necessary  for  determining  whether  the 
existing  critical  habitat  designation  for 
this  ESU  should  be  modified  to  include 
areas  south  of  Malibu  Creek.  Prior  to 
making  any  determination  regarding  the 
modification  of  the  existing  critical 
habitat  designation,  NMFS  intends  to 
complete  an  analysis  of  the  additional 
habitat,  if  any,  which  is  necessarv-  for 
the  conservation  and  recovery  of  this 
ESU.  NMFS  expects  that  a  recovery 
team  will  be  established  in  the  near 
future  to  develop  recovery  goals  for  this 
ESI',  and  intends  to  rely  on  the  team's 
analysis  and  recommendations  in 
making  any  determination  to  modify  the 
existing  critical  habitat.  In  conjunction 
with  these  efforts,  NMFS  also  intends  to 
work  with  Federal  land  managers  (Camp 
Pendleton  Marine  Corps  Base  and 
Cleveland  National  Forest)  to  review 
and  evaluate  their  existing  land 
management  and  habitat  protection 
programs  to  determine  the  extent  to 
whic;h  they  protect  steelhead  and  its 
habitat  in  the  San  Mateo  Creek 
watershed.  It  is  NMFS  intent  to 
complete  its  analysis  and  make  a 
determination  about  whether  ot  not  any 
habitat  south  of  Malibu  Creek  should  be 
inc  orporated  into  the  existing  critical 
habitat  designation  within  the  next  year. 

Public  Comments  Solicited 

NMFS  has  exerc:ised  its  best 
professional  judgement  in  developing 
this  [iroposal  to  redefine  the  Southern 
(California  steelhead  ESU.  To  ensure  that 
the  final  action  resulting  from  this 
proposal  will  be  as  accurate  and 
effec:tiye  as  possible,  NMFS  is  soliciting 
comments  and  suggestions  frcun  the 
public,  other  governmental  agencies,  the 
scientific  comm.unity,  industry,  and  any 
other  interested  parties  regarding  the 
proposal.  NMFS  is  interested  in  any 
relevant  information  concerning;  (1) 
!)iologic:al  or  other  relevant  data 
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concerning  any  threats  to  steelhead  or 
its  habitat  in  this  redefined  ESU;  (2)  the 
range,  distribution,  and  population  size 
of  steelhead  in  this  redefined  ESU  or  in 
areas  outside  its  southern  boundary, 
including  habitat  utilization;  (3)  current 
or  planned  activities  in  the  redefined 
ESU  and  their  possible  impact  on 
steelhead  or  its  habitat;  and  (4)  efforts 
being  made  to  protect  steelhead  or  its 
habitat  in  this  redefined  ESU,  Written 
comments  on  the  proposal  should  be 
sent  to  NMFS  (see  ADDRESSES  and 
DATES). 

Public  Hearings 

NMFS  has  hot  scheduled  any  public 
hearings  on  this  proposal.  However, 
Joint  Commerce-Interior  ESA 
implementing  regulations  state  that  the 
Secretary  "shall  promptly  hold  at  least 
one  public  hearing  if  any  person  so 
requests  within  45  days  of  publication 
of  a  proposed  regulation  to  list ...  or  to 
designate  or  revise  critical  habitat."  (see 
50  CFR  424.16(c)(3)).  Requests  for 
public  hearings  must  be  received  by 
February  2,  2001. 

References 

A  complete  list  of  all  cited  references 
is  available  upon  request  (see 
ADDRESSES). 

Classification 

National  Environmental  Policy  Act 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(l)(A},  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.  2d 
825  (6th  Cir.  1981),  NMFS  has 

I 


concluded  that  ESA  listing  actions  are 
not  subject  to  the  environmental 
assessment  requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  See 
NOAA  Administrative  Order  216-6, 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

As  noted  in  the  Conference  Report  on 
the  1982  amendments  to  the  ESA. 
economic  impacts  cannot  be  considered 
when  assessing  the  status  of  species. 
Therefore,  the  economic  analysis 
requirements  of  the  Regulatory 
Flexibility  Act  are  not  applicable  to  the 
listing  process.  In  addition  this 
proposed  rule  is  exempt  from  review 
under  Executive  Order  12866. 

Paperwork  Reduction  Act 

.This  rule  does  not  contain  a 
coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

Executive  Order  13132  -  Federalism 

In  keeping  with  the  intent  of  the 
Administration  and  Congress  to  provide 
continuing  and  meaningful  dialogue  on 
issues  of  mutual  State  and  Federal 
interest,  NMFS  has  conferred  with  state 
and  local  government  agencies  in  the 
course  of  assessing  the  status  of  this 
ESU,  and  considered,  among  other 
things,  state  and  local  conser\'ation 
measures.  State  and  local  governments 
have  expressed  support  for  both  the 
conservation  of  this  ESU  and  for  those 
activities  which  affect  it.  NMFS  staff 
have  had  discussions  with  various 
government  agency  representatives 
regarding  the  status  of  this  ESU  and 
have  sought  working  relationships  with 
them  in  order  to  promote  restoration 
and  conservation  of  this  and  other 

Common  and  Scientific  Names 


ESUs.  As  the  process  continues,  NMFS 
intends  to  continue  engaging  in 
informal  and  formal  contacts  with 
affected  State,  regional,  or  local  entities, 
giving  careful  consideration  to  all 
written  and  oral  comments  received  on 
the  proposed  action.  NMFS  intends  to 
consult,  as  needed,  with  appropriate 
elected  officials  in  the  promulgation  of 
a  final  rule, 

List  of  Subjects  in  50  CFR  Part  224 

Administrative  practices,  and 
procedure.  Endangered  and  threatened 
species.  Exports,  Imports,  Reporting  and 
record  keeping  requirements. 
Transportation, 

Dated:  11.  2000. 
William  T,  Hogarth, 

Dfput\  Afisiitunt  Administrator.  Xational 
Marine  Fishenrs  .S'en/re. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  224  is  proposed 
to  be  amended  as  follows: 

PART  224  -  ENDANGERED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  224 
continues  to  read  as  follows: 

Authority:  Hi  ['.S.C   l.'r'n-154'l:  and  16 
CSC.  i:ihi  et  ^ly 

2.  In  §  224.101.  paragraph  (a)  is 
revised  to  read  as  follcjws: 

§224,101     Enumeration  of  endangered 
marine  and  anadromous  species. 

(a)  Marine  and  anadromous  fish  The 
following  table  lists  the  common  and 
scientific  names  of  endangered  species, 
the  locations  where  they  are  listed,  and 
the  citations  for  the  listings  and  c:ritical 
habitat  designations. 


Species' 


Common  name 


Where  listed 


Scientific  name 


When  listed 


Critical  hab'tal 


Shortnose  sturgeon 


Southern  California  steelhead 


Upper  Columbia  River  steelhead 


Snake  River  sockey©  salmon 
f 


Acipenser 
brevirosrtum 


Oncorhynchus 
myKiss 


Oncorhynchus 
mykiss 


Oncorhynchus 
nerka 


U.S.A.. 
from 
wick 
Ida. 

U.S.A.. 


northwestern  Atlantic,  in  river  systems  32  FR  4001 
the  Saint  John  River  in  New  Bruns-  11  1967 
Canada,  to  the  St   Johns  River.  Flor- 


Mar 


Aug 


CA.   including   all   naturally   spawned     62  FR  43937 

populations  of  steelhead  (and  their  prog-         18   1997 

eny)    in    streams    from    the    Santa    Maria 

River.  San  Luis  Obispo  County.  California 

(inclusive)  to  San  Mateo  Creek.  San  Diego 

County,  California  (inclusive) 
USA..    WA.    including    the    Wells    Hatchery     62  FR  43937   Aug 

stock  and  all  naturally  spawned  populations        18.  1997 

of  steelhead  (and  their  progeny)  In  streams 

In  the  Columbia  River  Basin  upstream  from 

the  Yakima  River.  Washington,  to  the  US  -  4^ 

Canada  Border 

U.S.A..  ID.  Snake  River !  56  FR  58619   Nov 

I      20   1991 


NA 


64  FR  5740 
1999 


Feb   5 


64  FR  5' 
1999 


40   Feb   5 


58  FR  68543 
28,  1993 


Dec 
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Common  and  Scientific  Names — Continued 


Species^ 


Common  name 


Scientific  name 


Where  listed 


When  listed 


Critical  habitat 


Upper  Columbia  River  spring-run        Oncorhynchus 
Chinook  salmon  tshawylscha 


Sacramento  River  winter-run  chi 

nook  salmon 
Salmon   Atlantic 


Totoaba 


Oncorhynchus 
tshawytscha 
Salmo  Salar 


Cynoscion 
macdonaldi 


64  FR  14308   Mar 
24    1999 


USA..   WA,   including  an   naturally   spawned 

populations  of  chmooK  salmon  m  Columbia 

River  tributaries  upstream  of  the  Rock  Is- 
land Dam  and  downstream  o!  Chief  Joseph 

Dam      in      Washington      (excluding      the 

Okanogan  River)    the  Columbia  River  from 

a  straight  line  connecting  the  west  end  of  i 

the  Clatsop  letly  (south  letty    Oregon  side) 

and    the    west    end    ol    the    Peacock    letty 

(north  letty    Washington  side)  upstream  to 

Chief  Joseph  Dam  m  Washington,  and  the 

Chiwawa  River  (spnng  run)    Methow  River 

(spring     run)      Twisp     River    (spr)ng     run) 

Chewuch    River   (spring    run)     White    River 

(spnng  run)    and  Nason  Creek  (spring  run)     - 

hatchery  stocKs  land  their  progeny) 

USA     CA   Sacramento  River      59  FR  13836   Mar 

23,  1994 
US  A      ME    Gulf   of   Maine   Atlantic    Salmon  

Distinct  Population  Segment  which  in- 
cludes all  naturally  reproducing  wild  popu- 
lations   and    those    river-specific    hatchery 

populations  ol  Atlantic  salmon  having  his- 
torical    river-specitic    characteristics    found 

north    of    and    including    tributaries    of    the 

lower  Kennebec  River  to   but  not  including, 

the   mouth   of   the   St    Croix    River   at   the 

U  S  Canada  border   To  date   the  Services 

have  determined  that  these  populations  are 

found     in     the     Dennys.     East     Machias 

Machias,  Pleasant  Narraguagus 

Sheepscot     and    Ducktrap    Rivers    and    in 

Cove  Brook   Mame 

Mexico.  Gulf  ol  CA       44  FR  29480   May        NA 

21,  1979. 


65  FR  7764 
16,  2000 


Feb 


58  FR  33212 

16,  1993 
NA 


Jun 


'Species  includes  taxonomic  species,  subspecies,  distinct  population  segments  (or  DPSs   as  defined  m  61  FR  4722,  February  7,  1996).  and 
evolutionarily  significant  units  (or  ESUs,  as  defined  in  56  FR  58612.  November  20   1991 ) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

December  14,  2000. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602,  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  "may  be 
obtained  by  calling  (202)  720-6746, 

.\n  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Foreign  Agricultural  Service 

Title:  CertifiC9te  for  Quota  Eligibility. 

OMB  Control  Number:  055^-0014.  ' 

Summary  of  Collection:  Section  5 
(a)(i)  of  the  Harmonized  Tariff  Schedule 
of  the  United  States  authorizes  the 
Secretary  of  Agriculture  to  establish  a 
raw-cane  sugar  tariff-rate  quota  (TRQ). 
Section  5(b)(i)  authorized  the  U.S.  Trade 
Representative  to  allocate  the  raw-cane 
sugar  tariff-rate  quota  among  supplying 
countries.  Certificates  of  Quota 
Eligibility  (CQE)  are  issued  to  the  40 
countries  that  receive  TRQ  allocations 
to  export  sugar  to  the  United  States.  The 
CQE  is  completed  by  the  certifying 
authority  in  the  foreign  country  who 
certifies  that  the  sugar  that  will  be 
exported  to  the  United  States  was 
produced  in  the  foreign  country  that  has 
the  TRQ  allocation.  The  Foreign 
Agricultural  Service  (FAS)  will  collect 
information  using  form  FSA-961. 

Need  and  Use  of  the  Information:  FAS 
will  collect  the  quantity,  name  of 
shipper,  name  of  vessel,  and  port  of 
loading.  The  information  will  help  FAS 
determine  if  the  quantity  to  be  imported 
is  eligible  to  be  entered  under  the  TRQ. 

Description  of  Respondents:  Business 
or  other  for-profit;  individuals  or 
households. 

Number  of  Respondents:  40. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  200. 

Foreign  Agricultural  Service 

Title:  CCC's  Supplier  Credit 
Guarantee  Program  (SCGP). 

OMB  Control  Number:  0551-0037. 

Summary  of  Collection:  The  Supplier 
Credit  Guarantee  Program  (SCGP)  offers 
credit  guarantees  to  exporters  in  order  to 
maintain  and  increase  overseas 
importer's  ability  to  purchase  U.S. 
agricultural  goods.  The  SCGP  is 
designed  to  assist  exporters  of  U.S. 
agricultural  commodities  who  wish  to 
provide  relatively  short-term  (up  to  180 
days)  credit  to  their  importers 
evidenced  by  promissory  notes  executed 
by  such  importers.  Under  7  CFR  Part 
1493,  exporters  are  required  to  submit 
the  following:  (1)  Information  about  the 
exporter  for  program  participation:  (2) 
export  sales  information  in  connection 
with  applying  for  a  payment  guarantee; 
(3)  information  regarding  the  actual 
export  of  the  commodity  (evidence  of 


export  report):  (4)  notice  of  default  and 
claims  for  loss:  and  (5)  other  documents, 
if  applicable,  including  notice 
assignment  of  the  right  to  receive 
proceeds  under  the  export  credit 
guarantee.  The  Foreign  Agricultural 
Service  (FAS)  will  collect  information 
using  the  guarantee  application,  export 
report  and  assignment  notice  from  the 
participants  by  mail,  fax,  e-mail,  and 
telephone. 

Need  and  I'se  of  the  Information:  FAS 
will  collect  information  to  manage, 
plan,  evaluate  and  account  for 
government  resources.  The  reports  and 
records  are  required  to  ensure  the 
proper  and  judicious  use  of  public 
funds. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  2H8. 

Frequency  of  Responses: 
Recordkeeping:  Reporting:  On  oc  casion 

Total  Burden  Hours:  1.166. 

Farm  Service  Agency 

Title:  Insured  Farm  Ownershijj  Limii 
Policies.  Procedures,  and 
Authorizations. 

OMB  Control  Number:  0560-01 57. 

Summar}'  of  Collection:  The 
Consolidated  Farm  and  Rural 
Development  Act  (CONACT)  provides 
authorization  to  the  Secretary  of 
Agriculture  to  make  and  insure  loans  to 
farmers  and  ranchers.  In  addition,  the 
Secretary'  is  authorized  to  make  such 
rules  and  regulations,  prescribe  the 
terms  and  conditions  for  making  and 
insuring  loans,  security  instrument;-  and 
agreements.  The  Farm  Service  Agenc\' 
(FSA)  Administrator  has  been  delegated 
the  authority  to  administer  the  farm 
ownership  loan  program  in  ac(  (irdance 
with  the  requirements  in  7  CFR  part 
1943  subpart  A. 

Need  and  I  'se  at  the  Information:  The 
agency  uses  the  information  to  evaluate 
loan  making  or  loan  servicing  proposals 
The  information  is  needed  by  the 
agency  to  evaluate  an  applicant's 
eligibilit\',  and  U)  determine  if  the 
operation  is  economically  feasible  and 
the  security  offered  in  support  of  the 
loan  is  adequate.  If  this  information 
were  not  collected,  the  agenc\'  and 
applicant  would  be  unable  to 
ddequateh'  bind  a  real  estate  sales 
contract  and  meet  the  congressioiia;iy 
mandated  mission  of  loan  programs. 

Description  of  Respondents: 
Individuals  or  households:  Farms. 

Number  of  Respondents:  210 
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Frequencv  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  54. 

Agricultural  Marketing  Service 

Title  National  Research.  Promotion, 
and  (Consumer  Information  Programs 

OStB  Control  Xumher  05H1-0093. 

Summar\'  of  Collection  The  US. 
Department  of  Agriculture  has  the 
responsibility  for  implementing  and 
overseeing  programs  for  a  variety  of 
commodities  including  cotton,  dairy, 
eggs.  beef,  pork,  soybeans,  honey, 
potatoes,  watermelons,  mushrooms.' 
kiwifruit.  popcorn,  and  olive  oil. 
Various  Acts  authorize  these  programs 
to  carrv  out  projects  relating  to  research, 
consumer  information,  advertising,  sales 
promotion,  producer  information, 
market  development  and  product 
research  to  assist,  improve,  or  promote 
the  marketing,  distribution,  and 
utilization  of  their  respective 
commodities. 

Need  and  Use  of  the  Information:  The 
Secretary  of  .Agriculture  appoints  board 
members  and  approves  the  boards' 
budgets,  plans,  and  projects  This 
responsibility  has  been  delegated  to  the 
Agricultural  Marketing  Service  (AMS). 
AMS'  objective  in  carrying  out  this 
responsibility  is  to  ensure  the  following; 
(1)  Funds  are  collected  and  properly 
accounted  for;  (2)  expenditures  of  all 
funds  are  for  the  purposes  authorized  by 
enabling  legislation;  and  (3)  that  each 
boards  administration  of  the  programs 
conforms  to  USDA  policy.  The 
applicable  commodity  program  areas 
within  AMS  have  direct  oversight  over 
the  respective  programs.  The  boards 
administer  the  various  programs 
utilizing  a  variety  of  forms  to  carry  out 
their  responsibilities.  Only  authorized 
employees  of  the  various  boards  and 
USDA  employees  will  use  the 
information  collected.  If  this  data  were 
collected  less  frequently.  (1)  it  would 
hinder  data  needed  to  collect  and 
refund  assessments  in  a  timely  mariner 
and  result  in  delayed  or  even  lost 
revenue;  (2)  the  boards  would  be  unable 
to  carry  out  the  responsibilities  of  their 
respective  Acts;  and  (3)  additional 
record  keeping  requirements  would  be 
imposed. 

Description  of  Respondents  Business 
or  other  for  profit;  Farms;  Federal 
Government. 

Number  of  Respondents:  321.51 0. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion, 
Weekly.  Monthly;  Semi-annually; 
.-Vnnuallv. 

Total  Burden  Hours:  354.066. 

Agricultural  Marketing  Service 

Title:  Pricing  Pilot  program. 


( )MR  Control  Number:  0581-0190. 

Siiinman-  ot  ('ollection:  The  Pricing 
Pilot  Program  was  included  in  the 
Consolidated  Appropriations  Act  of 
2000  (Section  3  of  H.R.  342H  of  the 
lOfith  Congress,  as  enacted  by  Section 
1001(a)(8)  of  Public  Law  106-113  (113 
Stat.  1536)  and  signed  into  law  on 
November  29,  1999).  Dairy  farmers  must 
sign  a  disclosure  statement  before 
participating  in  the  pilot  program.  The 
effect  of  the  amendment  is  to  permit  a 
handler  to  pay  producers  or  cooperative 
associations  a  negotiated  price,  rather 
than  the  minimum  Federal  order  price, 
for  milk  that  is  under  forward  contract, 
provided  that  such  milk  does  not  exceed 
the  handlers  non-fluid  use  of  milk  for 
the  numth.  The  pilot  project  enables  the 
.Agricultural  Marketing  Services  (AMS) 
to  conduct  a  study  of  forward 
contracting  to  determine  the  impact  on 
milk  prices  paid  to  producers  in  the 
U.S.  This  is  a  voluntary  program  and 
only  applies  to  federally  regulated  milk 
that  is  not  packaged  for  fluid  use. 

Need  and  Use  of  the  Information: 
AMS  will  collect  information  to  review 
the  contract  to  ensure  it  has  been  signed 
before  e.xempting  a  handler  from  paying 
a  contracting  produc:er  the  minimum 
order  price  for  that  portion  of  his  or  her 
milk  that  is  covered  by  the  contract. 
AMS  will  also  determine  the  impact  on 
milk  prices  paid  to  producers  in  the 
United  States.  Dairy  farmers  will  have  to 
sign  a  disclosure  statement,  before 
entering  into  a  forward  contract.  The 
disclosure  statement,  contains 
guidelines  to  help  the  dairy  farmers 
understand  the  forward  contract 
process.  It  will  be  completed  by  dairy 
farmers  who  choose  to  participate  in  the 
pilot  program.  If  the  information  is  not 
collected  the  forward  pricing  pilot 
program  that  was  mandated  by  Congress 
will  not  be  able  to  be  conducted  and 
forward  pricing  contracts  would  not  be 
recognized  under  the  Federal  Order 
program. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  8000. 

Frequency  of  Response:  Reporting:  On 
occasion. 

Total  Burden  Hours:  2000. 

Agricultural  Marketing  Service 

Title  Marketing  Order  Committee/ 
Board  InttTview. 

OMB  Control  Number:  0581-0195. 

Summar\-  of  Collection:  Under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
industries  enter  into  order  and 
agreement  programs  Order  and 
agreement  regulations  help  ensure 
adequate  supplies  of  high  quality 
products  for  consumers  and  adequate 
returns  to  producers.  Order  and 


agreement  programs  provide  an 
opportunity  for  producers  of  fresh  fruit, 
vegetables,  and  specialty  crops  in 
specified  production  areas  to  work 
together  to  solve  marketing  problems 
that  cannot  be  solved  individually. 
Currently,  there  are  37  orders  and 
agreements  in  effect. 

Need  and  Use  of  the  Information:  The 
information  collected  is  used  to  conduct 
interviews  of  managers  and  committees 
and  board  members  for  order  and 
agreement  programs.  Interviews  will 
enable  the  agency  to  better  understand 
the  factors  that  encourage  or  discourage 
committee/board  participation.  The 
Department  of  Agriculture  will  use  the 
information  to  develop  a  training 
program  and  to  encouraging  eligible 
women,  minorities,  and  people  with 
disabilities  to  participate  on  USDA's 
order  and  agreement  committee  and 
boards.  Authorized  representatives  of 
USDA,  including  Agricultural 
Marketing  Service  (AMS),  Fruit  and 
Vegetable  Programs'  regional  and 
headquarters'  staff  will  use  the 
information  collected.  Collecting  the 
information  less  frequently  would 
eliminate  data  needed  to  keep  the 
respective  marketing  order  industries 
anci  the  Secretary  abreast  of  changes  or 
improvements  in  committee/board 
operations  at  the  local  level. 

Description  of  Respondents:  Farms.  . 

Number  of  Respondents:  8000. 

Frequency  of  Response:  Reporting:  On 
occasion. 

Total  Burden  Hours:  2000. 

Forest  Service 

Title:  Operating  Plan. 

OMB  Control  Number:  0596-0086. 

Summary  of  Collection:  The  National 
Forest  Management  Act.  16  U.S.C.  472a 
(14)(c)  (Act),  requires  timber  sale 
operating  plans  on  timber  sales  that 
exceed  2  years  in  length.  The 
regulations  at  36  CFR  223.32  have  a 
similar  requirement.  The  operating 
plans  are  collected  within  60  days  of 
award  of  timber  sale  contracts  and 
annually  thereafter  until  harvest  is 
complete.  There  is  no  prescribed  format 
for  the  collection  of  the  information. 
Timber  sale  purchases  may  submit  the 
required  information  in  the  form  of  a 
chart  or  letter  using  surface  mail, 
electronic  mail,  or  via  fac;simile.  The 
information  is  based  on  the  timber  sale 
purc;haser's  business  plan. 

Need  and  Use  of  the  Information: 
Forest  Service  (FS)  will  collect 
information  to  determine  eligibility  for 
additional  contract  time.  In  addition, 
the  information  is  used  to  plan  the 
agency  timber  sale  contract 
admini-stration  workload  and  to  meet 
other  contract  obligations.  The 
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information  collected  includes  planned 
periods  and  methods  of  anticipated 
major  activities,  including,  road 
construction,  timber  harvesting,  and 
completion  of  other  contract 
requirements. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households. 

Number  of  Respondents:  2,500. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  1,875. 

National  Agricultural  Statistics  Service 

Title:  Milk  and  Milk  Products. 

OMB  Control  Number:  0535-0020. 

Summary  of  Collection:  U.S.  Code 
Title  7,  Section  2204,  specifies  that  "the 
Secretary  of  Agriculture  shall  procure 
and  preserve  all  information  concerning 
agriculture  which  he  can  obtain  *   *  * 
by  the  collection  of  statistics  *   *   *  and 
shall  distribute  them  among 
agriculturists."  The  National 
Agricultural  Statistics  Services  (NASS) 
primary  function  is  to  prepare  and  issue 
current  official  state  and  national 
estimates  of  crop  and  livestock 
production.  Estimates  of  milk 
production  and  manufactuired  dairy 
products  are  an  integral  part  of  this 
program.  Milk  and  dairy  statistics  are 
used  by  the  U.S.  Department  of 
Agriculture  (USDA)  to  help  administer 
price  support  programs  and  by  the  dairy 
industry  in  planning,  pricing,  and 
projecting  supplies  of  milk  and  milk 
products. 

Need  and  Use  of  the  Information: 
NASS  will  collect  information  to 
develop  and  implement  a  biweekly 
cream/milkfat  price  survey  to  benefit  all 
segments  of  the  dairy  industry.  This 
data  will  be  collected  as  a  pilot  project 
for  a  minimum  of  two  months.  The  date 
will  be  analyzed  for  accuracy,  response/ 
cooperation  from  manufacturers,  and 
other  related  factors.  Continuation  of 
this  survey  will  depend  on  the  results 
of  the  analysis.  Major  users  of  cream/ 
milkfat,  including  manufacturers  of 
processed  cheese,  butter,  cream  cheese, 
and  ice  cream  mix,  will  base  biweekly 
milkfat  prices  on  purchases.  The 
selected  firms  accoxmt  for  about  85 
percent  of  the  U.S.  total  milkfat  used  in 
these  products.  Only  U.S.  level  data  will 
be  published  to  avoid  disclose  problems 
that  regional  data  would  present. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit. 

Number  of  Respondents:  44,689. 

Frequency  of  Responses:  Reporting: 
Quarterly;  Weekly;  Monthly;  Aimually. 

Total  Burden  Hours:  21,571. 

Food  and  Nutrition  Service 

Title:  Quality  Control  Review 
Schedule. 


OMB  Control  Number:  0584-0299. 

Summary  of  Collection:  State  agencies 
are  required  to  perform  Quality  Control 
(QC)  reviews  for  the  Food  Stamp 
Program  (FSP).  The  legislative  basis  for 
the  operation  of  the  QC  system  is 
provided  by  Section  16  of  the  Food 
Stamp  Act  of  1977.  The  FNS-380-1. 
Quality  Control  Review  Schedule,  is  for 
State  use  to  collect  both  QC  data  and 
case  characteristics  fgr  the  Food  Stamp 
Program  and  to  serve  as  the 
comprehensive  data  entry  form  for  FSP 
QC  reviews. 

Need  and  Use  of  the  Information:  The 
Food  and  Nutrition  Service  (FNS)  will 
collect  information  to  monitor  and 
reduce  errors,  develop  policy  strategies, 
and  analyze  household  characteristic 
data.  In  addition,  FNS  will  use  the  data 
to  determine  sanctions  and  incentive 
based  on  error  rate  performance,  and  to 
estimate  the  impact  of  some  program 
changes  to  FSP  participation  and  costs 
by  analyzing  the  available  household 
characteristic  data. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government;  Federal 
Government;  Farms;  Individuals  or 
households. 

Number  of  Respondents:  53. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Weekly; 
Monthly. 

Toial  Burden  Hours:  58.686. 

Rural  Utilities  Service 

Title:  Environmental  Policies  and 
Procedures  (7  CFR  Part  1794). 

OMB  Control  Number:  0572-01 1 7. 

Summary  of  Collection :  The  Rural 
Utilities  Service  (RUS)  published  its 
revised  Environmental  Policies  and 
Procedures  in  December.  1998.  The  rule 
promulgated  environmental  regulations 
that  cover  all  RUS  Federal  actions  taken 
by  RUS'  electric,  telecommunications, 
water  and  environmental  programs.  The 
regulation  was  necessary  to  ensure 
continued  RUS  compliance  with  the 
Council  on  Environmental  Quality 
(CEQ)  Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  (40 
CFR  Parts  1500-1508).  and  certain 
related  Federal  environmental  laws, 
statutes,  regulations,  and  Executive 
Orders.  RUS  electric, 
telecommunications,  water  and 
environmental  program  borrowers 
provide  environmental  documentation 
to  assure  that  policy  contained  in  NEPA 
is  followed. 

Need  and  Use  of  the  Information: 
RUS  will  collect  information  to  evaluate 
the  cost  and  feasibility  of  the  proposed 
project  and  the  environmental  impact. 


Description  of  Respondents:  Non-for- 
profit  institutions;  Business  or  other  for- 
profit. 

Number  of  Respondents:  600. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  450.200. 

Nancy  B.  Sternberg, 

D('[)cir1mfiitc}l  Charanrt'  Offirt^r 

|FK  D(ji    ()0-.i2i!98  Filed  12-18-00;  8:45  am) 

BILLING  CODE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[TM-OO-201] 

Notice  of  Program  Continuation 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  inviting  applications  for 

fiscal  year  (FY)  2001  grant  funds  under 

the  federal-state  marketing  improvement 

program. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal-State  Marketing 
Improvement  Program  (FSMIP)  was 
allocated  $1,350,000  in  the  Federal 
budget  for  FY  2001.  Funds  remain 
available  for  this  program  States 
interested  in  obtaining  funds  under  the 
program  are  invited  to  submit  Proposals. 
While  only  State  Departments  of 
Agriculture  or  other  appropriate  State 
Agencies  are  eligible  to  apply  for  funds. 
State  Agencies  are  encouraged  to 
involve  industry  groups  and 
community-based  organizations  in  the 
development  of  proposals  and  the 
conduct  of  projects. 
DATES:  Funds  will  be  allocated  on  the 
basis  of  two  rounds  of  consideration. 
Proposals  received  bv  February  9.  2001 
will  be  considered  during  the  first 
round.  Proposals  which  are  not  selected 
for  funding  during  the  first  round  and 
other  proposals  received  by  May  11, 
2001  will  be  considered  during  the 
second  round. 

ADDRESSES:  Proposals  may  be  sent  to: 
FSMIP  Staff,  Transportation  and 
Marketing  Programs,  Agricultural 
Marketing  Service  (AMS),  U.S. 
Department  of  Agriculture,  Room  4006 
South  Building,  P.O.  Box  96456. 
Washington.  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Tropp.  (202)  720-2704. 
SUPPLEMENTARY  INFORMA"nON:  FSMIP  is 
authorized  under  Section  204(b)  of  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq.].  The  program  is  a 
matching  fund  program  designed  to 
assist  State  Departments  of  Agriculture 
or  other  appropriate  State  agencies  in 


79340 


Federal  Register    Vol    65.  No    244 /Tuesday,  December  19.  2000 /Notices 


conducting  studies  or  developing 
innovative  approaches  related  to  the 
marketing  of  agricultural  produi  ts. 
Other  organizations  interested  in 
participating  in  this  program  should 
contact  their  State  Department  of 
Agricultures  Marketing  Division  to 
discuss  their  proposal 

Mutually  acceptable  proposals  are 
submitted  by  the  State  Agency  and  iiuiNt 
be  accompanied  hv  a  completed 
Standard  Form  (SFM:i4  with  SF-424A 
and  SF-424B  attached  FSMIP  funds 
mav  not  be  sued  for  advertising  or.  with 
limited  exceptions,  for  the  purchase  of 
equipment  or  facilities,  (iuidelines  may 
be  obtained  from  your  State  Department 
of  Agriculture  or  the  above  AMS 
contact. 

Funds  can  be  requested  for  a  wide 
range  of  marketing  research  and 
marketing  service  activities,  including 
projects  aimed  at: 

(1)  Developing  and  testing  new  or 
more  efficient  methods  of  processing, 
packaging,  handling,  storing, 
transporting,  and  distributing  food  and 
iither  agricultural  products; 

(2)  Assessing  customer  response  to 
new  or  alternative  agricultural  products 
or  marketing  services  and  evaluating 
potential  opportunities  for  U.S. 
producers,  processors  and  other 
agribusinesses.ln  both  domestic  and 
international  markets:  and 

(3)  identifying  problems  and 
impediments  in  existing  channels  of 
trade  between  producers  and  consumers 
of  agricultural  products  and  devising 
improved  marketing  practices,  facilities, 
or  systems  to  address  such  problems 

VVhile  all  proposals  whicn  fall  within 
the  FSMIP  guidelines  will  be 
considered.  States  are  encouraged  to 
submit  proposals  in  the  following  areas, 
which  correspond  with  ongoing 
national  initiatives  in  support  of: 

(1)  Small  f.irms — to  increase  the  base 
of  marketing  research  and  marketing 
services  of  particular  importance  to 
small-scale,  limited-resource  farmers 
and  rural  agribusinesses,  with  emphasis 
on  projects  aimed  at  identif\'ing  and 
improving  producers'  abilities  to 
participate  in  alternatne  domestic  and 
export  markets; 

(2)  Direct  marketing — to  identifv  and 
evaluate  opportunities  for  prc)duf:ers  to 
respond  directly  In  new  or  expanding 
consumer  demands  for  produc  ts  and 
value-adding  services,  with  emphasis  on 
projects  which  conc:urrentlv  address  the 
needs  of  presently  under  served 
consumers;  and 

(3)  Sustainable  agriculture? — to 
encourage  the  development  of 
marketing  channels  and  methods 
consistent  with  maintaining  or 
improving  the  environment,  with 


emphasis  on  projects  aimed  at 
expanding  consumers'  choices  with 
regard  to  (be  envinmmental  impact  of 
alternative  production  and  marketing 
technologies 

Copies  of  the  FSMIP  guidelines  may 
be  obtained  by  (contacting  tlie  person 
listed  as  the  c:ontact  for  further 
information.  FSMIP  is  listed  in  the 
'Catalog  of  Federal  Domestic 
Assistance"  under  number  10  156  and 
subject  agencies  must  adhere  to  Title  VI 
of  the  Civil  Rights  Act  of  1964,  which 
bars  discriminaticjii  in  all  Federally 
assisted  programs. 

.Authority:  7.  U.S.C.  1621-1627. 

\U\ri\    IV(  cmhiT  \2    2000. 
Aggie  ThompiMin, 

Acting  Deputy  Administrator.  Transportation 
and  Marketing  Programs. 
|FR  Dot  0(1-322<}.'S  Filed  12-18-00;  8:45  am] 

BILLING  CODE  341(M>2-M 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

The  Emergency  Food  Assistance 
Program  Availability  of  Commodities 
for  Fiscal  Year  2001 

agency:  Food  and  Nutrition  Service, 

rSDA 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
surplus  and  purc:hased  commodities 
that  the  Department  expects  to  make 
available  for  donation  to  States  for  use 
in  providing  food  assistanc:e  to  the 
needy  under  the  Emergency  Food 
Assistance  Program  (TEFAP)  in  Fiscal 
Year  (FY)  2001   The  commodities  made 
available  under  this  notice  shall,  at  the 
discretion  of  the  State,  be  distributed  to 
organizations  for  use  in  preparing 
meals,  and/or  for  distribution  \n 
hou--eholds  for  home  c:onsumption. 
EFFECTIVE  DATE:  October  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
LiUie  Kagan.  Assistant  Branch  Chief. 
Household  Programs  Branch.  Food 
Distribution  Division.  Food  and 
Nutrition  Service.  I 'S.  Department  of 
Agri(  ulture.  3101  Park  Center  Drive. 
Alexandria.  Virginia  22302-1594  or 
telephone  (703) 305-2662 
SUPPLEMENTARY  INFORMATION: 

Background  and  Need  for  Action 

Siiqjius  Commodities 

Surplus  commodities  donated  for 
distribution  under  TEFAP  are 
Commodity  Credit  Corporation  (CCC) 
commodities  determined  to  be  available 
for  donation  bv  the  Secretar\'  of 
Agriculture  under  the  authority  of 


section  416  of  the  Agricultural  Act  of 
1949,  7  U.S.C.  1431  (section  416)  and 
commodities  purchased  under  the 
surplus  removal  authority  of  section  32 
of  the  Act  of  August  24,  1935.  7  U.S.C. 
61 2(:  (section  32).  The  types  of 
(ommodities  typically  made  available 
under  section  416  include  dairy,  grains, 
oils,  and  peanut  products.  The  types  of 
commodities  purchased  under  section 
32  include  meat,  poultry,  fish, 
vegetables,  dry  beans,  juices  and  fruits. 
Donations  (jf  surplus  commodities  were 
initiated  in  1981  as  part  of  the 
Department's  efforts  to  reduce 
stockpiles  of  government-owned 
commodities,  such  as  cheese,  flour, 
butter,  and  cornmeal.  which  had  been 
acquired  under  section  416.  These 
donations  responded  to  concern  over 
the  costs  to  taxpayers  of  storing  large 
quantities  of  foods,  while  at  the  same 
lime  there  were  persons  in  need  of  food 
assistance.  Because  of  changes  in  the 
agricultural  commodity  loan  programs 
which  have  brought  supply  and  demand 
into  better  balance,  and  accelerated 
donations  and  sales,  the  supply  of 
surplus  commodities  has  been  reduced 
from  the  early  1980s.  However,  this 
trend  reversed  itself  beginning  in  FY 
1997.  In  FY  2000.  the  Department 
purchased  over  $159. 5  million  worth  of 
surplus  commodities.  Most  of  these 
were  purchased  with  Section  32  funds. 
The  authority  to  donate  surplus 
commodities  for  distribution  through 
TEFAP  is  currently  codified  in  Section 
202  of  the  Emergency  Food  Assistance 
Act  of  1983   7  U.S.C'  7502  (EFAA). 

In  FY  20'      the  Department 
anticipates  inat  there  will  be  sufficient 
quantities  of  nonfat  dry  milk  available 
for  donation  nnder  section  416,  and 
raisins  and  frozen  lamb  under  section 
32.  to  support  the  distribution  of  these 
commodities  through  TEFAP  in  FY 
2001.  The  Department  would  like  to 
point  out  that  commodity  acquisitions 
are  based  on  changing  agricultural 
market  conditions;  therefore,  the 
availability  of  commodities  is  subject  to 
change.  Approximately  half  of  the 
surplus  commodities  purchased  in  FY 
2000  will  be  delivered  in  FY  2001. 
These  commodities  include  frozen  lamb 
roasts,  frozen  sausage,  trail  mix.  dried 
cranberries,  dried  and  frozen  cherries, 
frozen  strawberries,  frozen  and  canned 
peaches,  fresh  and  canned  pears,  figs, 
almonds,  and  the  following  canned 
items:  cranberry  sauce,  applesauce, 
apricots,  grape  juice,  cranapple  juice, 
apple  juice,  and  tomato  products. 

In  addition  to  the  surplus 
commodities  the  Department  expects  to 
make  available  under  sections  416  and 
32,  the  Agricultural  Risk  Protection  Act 
of  2000.  Public  Law  106-224,  makes 
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$200  million  available  for  use  in 
purchasing  specialty  crops  that 
experienced  low  prices  during  the  1998 
and  1999  crop  years.  These  include 
apples,  black-eyed  peas,  cherries,  citrus 
crops,  cranberries  or  cranberry  products, 
onions,  melons,  peaches,  and  potatoes. 
Section  816  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Activities 
Appropriation  Act  of  2001  (Public  Law 
106-387)  requires  that  not  less  than  $30 
million  of  the  total  $200  million  be  used 
for  cranberry  products.  A  significant 
amount  of  these  commodities  will  be 
made  available  for  distribution  through 
TEFAP  in  FY  2001. 

Purchased  Commodities 

Congress  responded  to  the  reduced 
availability  of  surplus  commodities  with 
section  104  of  the  Hunger  Prevention 
Act  of  1988,  Public  Law  -100-435,  which 
added  sections  213  and  214  to  the 
EFAA.  Those  sections  require  the 
Secretary  to  purchase  commodities  for 
distribution  to  States  in  addition  to 
those  surplus  commodities  which 
otherwise  might  be  provided  to  States 
for  distribution  under  TEFAP.  Under 
section  871(d)  of  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996,  Public  Law 
104-193,  Congress  repealed  the 
authorization  of  funds  for  food 
purchases  under  section  214  of  the 
EFAA.  However,  section  871(g)  added  a 
new  section  27  to  the  Food  Stamp  Act 
of  1977,  7  U.S.C.  2011.  et  seq.  (PSA), 
under  which  the  Secretary  is  required  to 
use  $100  million  from  the  funds  made 
available  to  carry  out  the  PSA  for  each 
of  FYs  1997  through  2002  to  purchase 
a  variety  of  nutritious  and  useful 
commodities  and  distribute  the 
commodities  to  States  for  distribution 
through  TEFAP.  In  addition  to  the  $100 
million,  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Activities 
Appropriation  Act  of  2001  (Pub.  L.  106- 
387),  provides  a  separate  administrative 
funding  appropriation  of  $45  million 
that  is  allocated  among  States  in  the 
same  manner  as  commodities.  At  the 
discretion  of  each  State,  any  funds 
remaining  after  the  State  has  met  the* 
EFAA  requirement  that  at  least  40 
percent  of  all  funds  received  must  be 
provided  to  cover  the  direct  expenses  of 
emergency  feeding  organizations  may  be 
used  by  the  Department  to  purchase 
additional  commodities  for  TEFAP  (7 
U.S.C.  7508). 

For  FY  2001,  the  Department 
anticipates  purchasing  the  following 
commodities  for  distribution  through 
TEFAP:  Dehydrated  potatoes,  com 
syrup,  egg  mix,  blackeye  beans,  great 


northern  beans,  kidney  beans,  lima 
beans,  pinto  beans,  prunes,  raisins, 
bakery  mix,  lowfat  bakery  mix,  egg 
noodles,  white  com  grits,  macaroni, 
oats,  peanut  butter,  rice,  spaghetti, 
vegetable  oil,  rice  cereal,  com  flakes, 
com  squares,  oat  cereal,  frozen  ground 
beef,  frozen  chicken,  frozen  turkey  roast, 
and  the  following  canned  items:  Green 
beans,  refried  beans,  vegetarian  beans, 
cream  com,  whole  kernel  com,  sliced 
potatoes,  spaghetti  sauce,  tomatoes, 
tomato  sauce,  tomato  soup,  vegetarian 
soup,  apple  juice,  grapefruit  juice, 
orange  juice,  pineapple  juice,  tomato 
juice,  peaches,  pineapples,  applesauce, 
pears,  plums,  beef,  beef  stew,  chicken, 
pork,  tuna,  and  roasted  peanuts.  In 
addition,  the  Department  expects  to 
purchase  the  following  new  items: 
Frozen  ham,  bran  flakes,  canned  carrots. 
and  cranapple  juice.  The  amounts  of 
each  item  purchased  will  depend  on  the 
prices  the  Department  must  pay,  as  well 
as  the  quantity  of  each  item  requested 
by  the  States.  Changes  in  agricultural 
market  conditions  may  result  in  the 
availability  of  additional  types  of 
commodities  or  the  non-availability  of 
one  or  more  types  listed  above.  State 
officials  will  be  responsible  for 
determining  how  to  allocate  the 
commodities  each  State  receives  among 
eligible  organizations.  States  have  full 
discretion  in  determining  the  amount  of 
commodities  that  will  be  made  available 
to  organizations  for  distribution  to 
needy  households  for  use  in  home- 
prepared  meals  or  for  providing 
prepared  meals  to  the  needy  at 
congregate  feeding  sites. 

Dated:  December  12.  2000. 
George  A.  Braley. 

Acting  Administrator. 

IFR  Doc.  00-32287  Filed  12-18-00:  8:4.5  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Singapore,  Sweden,  Thailand, 
and  the  United  Kingdom;  Amended 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

reviews. 


SUMMARY:  On  November  15,  2000.  the 
Department  of  Commerce  published  the 
amended  final  results  of  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France,  Germany,  Italy. 
Japan,  Singapore,  Sweden,  Thailand, 
and  the  United  Kingdom  (see  65  FR 
68974).  The  classes  or  kinds  of 
merchandise  covered  by  these  reviews 
are  ball  bearings  and  parts  thereof, 
cylincfrical  roller  bearings  and  parts 
thereof,  and  spherical  plain  bearings 
and  parts  thereof.  The  period  of  review 
is  May  1,  1993.  through  April  30.  1994. 
Subsequent  to  publication  of  these 
results,  we  found  that  one  matter, 
relating  to  the  reviews  of  the  orders  on 
antifriction  bearings  and  parts  thereof 
from  Germany,  remains  pending  before 
the  United  States  Court  of  Appeals  for 
the  Federal  Circuit  and  that, 
consequently,  the  amended  results  do 
not  reflect  the  final  results  of  review  for 
the  respondent-company  FAG 
Kugelfischer  Georg  Schaefer  AG. 

EFFECTIVE  DATE:  December  19.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edythe  .\rtman  or  Richard  Rimlinger. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230;  telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  in  effect  as  of 
December  31,  1994.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Departments)  regulations  are  to  the 
regulations  as  codified  at  19  CFR  part 
353  (1995). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  15.  2000.  the 
Department  of  Commerce  published  the 
amended  final  results  of  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France.  Germany.  Italy, 
Japan,  Singapore,  Sweden.  Thailand,  • 
and  the  United  Kingdom  The  classes  or 
kinds  of  merchandise  covered  by  these 
reviews  are  ball  bearings  and  parts 
thereof,  cylindrical  roller  bearings  and 
parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof.  The  period  of 
review  is  May  1,  1993,  through  April  30, 
1994. 
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In  uur  mitii  f  ni  dinoiideii  final  results, 
we  stated  that  all  litiijatujn  ptTtdUuni;  U> 
the  results  of  the  reviews  was  final  and 
conclusive.  This  statement  was 
erroneous;  one  matter  relating  to  the 
administrative  reviews  of  the  orders  on 
antifru  tion  bearings  and  parts  thereof 
tmm  Germany  remains  pending  before 
the  United  .States  Court  of  Appeals  for 
the  Federal  Circuit  (f^AFC).  This  matter 
concerns  the  final  results  of  review  for 
one  respondent.  FAG  Kugelfischer 
Georg  Schaefer  AG  (FAG  Germany). 
Hence,  the  results  for  F.-\G  Ciernianv  that 
we  published  m  our  notice  of  amended 
final  results  do  not  reflect  the  final 
results  for  this  company.  We  will  not 
instruct  the  L'  S  f'ustoms  service  to 
liquidate  entries  for  this  ( omjmnv  until 
all  final  and  conclusive  action  has  been 
taken  on  the  pending  matter  and  after 
we  have  published  amended  final 
results  of  re\ie\v  for  this  respondent. 

Amendment  to  Final  Results 

The  amended  final  results  of  the 

ailministrative  review  of  the 
antidumping  duty  order  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from 
German\  that  we  published  in  a  notice 
of  amended  final  results  of  review  on 
November  15.  2000.  do  not  reflect  the 
final  results  for  the  respondent- 
companv  FAG  Germanv 

This  notice  is  published  pursuant  to 
section  751(a)  of  the  Tariff  Act.  » 

Dated:  Dei  emt)er  1 1 .  2000. 
Troy  H.  Cribb. 

Assistant  Sei  retary  for  Import 

Administration. 

i(.-R  !>"    00-12170  Filed  12-18-00:  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-588-824) 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Japan: 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  lii;[)ort  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review 

SUMMARY:  On  October  2.  2000,  the 

ne[)drtinRnt  of  Commerce  published  in 
the  Federal  Register  IH3  FR  S8733)  a 
notice  annuuncing  the  initiation  of  an 
administrative  review  of  the 


antidumping  dutv  order  on  Certain 
CorinMcin-Resistant  (iarbtm  Steel  Flat 
Protliu  ts  fnim  lapan  for  three 
producers  exporters.  Nippon  Steel 
Corporation  {"Ni()pnii   |.  Kawasaki  Steel 
(".ii  [i^'iitiiin  ("K.r.\.is,ikr),  and  Dai  do 
.Mri.ii  1  nrporatinii  I    IJrudo")  covering 
the  perind  n\  r<-\v\\  CPOR").  which  is 
.•\ugust  1.  IM'IM  thniugh  July  31.  2000. 
The  Department  of  Commerce  is 
rescinding  this  review  with  respect  to 
Nippon  and  K.iw.tsaki  pursuant  to  a 
timely  request  in  mi  petitioners,  the  onlv 
partv  that  requested  the  re\iew  of  these 
companies.  In  addition,  we  are 
rescinding  this  review  with  respect  to 
Daido  bet:ause.  on  N(jveinber  21.  2000. 
its  affiliated  U.S.  importer.  Dana  Glacier 
Daido  Ainerir.i.  LLt;  CDana").  who  had 
requested  the  review,  withdrew  its 
request  tnr  thi'-  review  within  90  days 
of  the  date  of  publication  of  notice  of 
initiation.  pursu<int  to  mCF'R 
351.213(d)|ll    Petitioners  did  not 
reqiu'St  a  review  ot  Daido 
EFFECTIVE  DATE:  December  1').  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Hi'rtraiid,  Brandon  Farlander. 
or  Laurel  LaCivita.  Office  9.  AD'CMJ 
Enforcement  Croup  HI.  Import 
Administration,  Intern. ituuial  Trade 
Administration.  L'.S.  Department  of 
Commerce.  14th  Stre.'t  and  Constitution 
Avenue,  N\V  .  Washington.  DC  20230; 
telephone:  (202)  482-3207   (202)  482- 
niH2,  or  (202)  482-4243.  res[)ectiV(>ly. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  induated,  all 
citations  to  the  Tariff  .\ct  ot  1M30.  as 
amended,  are  to  the  [)ro\  isiims  effective 
January  1.  1995,  the  effective  date  of  the 
amendments  m.i<ie  to  the  Tariff  .Act  bv 
the  I'ruguav  Round  A.greements  Act 
(IJRAA).  In  addition,  unless  othen^'ise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Departmen)  regu'ations  are  to  the 
regulations  codiiiod  at  19  CFR  part  351 
(2000). 

Background 

I'he  Dep.irtment  published  in  the 
Federal  Register  on  August  Ifi,  2000  (H5 
FR  4')'tb2)  a   'Notice  of  Opportunity  to 
Retjuest  .\dministrative  Review"  of  the 
antidumping  tluty  order  on  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  lapan.  On  .-lugust  31. 
2000.  ()etitloIler^  recjuested  that  the 
Department  i;ondui  t  an  .idministrative 
review  of  this  order  with  respect  to 
Nippon  iiui  k.iw.is.iki   Also,  on  August 
31.  2(100.  Dana  reiiuested  an 
administr,iti\e  review  for  merchandise 
produced  t)v  Daulo  >iiui  imported  bv 


Dana,  pursuant  to  19  U.S.C.  section 
l(i75(a)(l)  and  19  CFR  section 
351  213(b)(3).  On  October  2.  2000.  the 
Department  initiated  an  administrative 
review  for  the  period  August  1.  1999 
through  luly  31.  2000  (ti5  FR  58733).  On 
October  3,  1999,  the  Department  issued 
questionnaires  to  Nippon.  Kawasaki, 
and  Daido, 

Kawasaki 

On  November  8.  2000,  Kawasaki 
submitted  section  A  of  its  questionnaire 
response.  On  December  0.  2000. 
petitioners  requested  that  the 
Department  r(!scind  the  review  with 
respect  to  Kawasaki.  Petitioners  were 
the  only  party  requesting  the  review  and 
their  request  for  withdrawal  was  made 
within  90  days  of  the  date  of  publication 
of  the  notice  of  initiation  in  accordance 
with  19  CFR  section  351.213(d)(1)  of  the 
Dt^partment's  regulations.  The 
Department  is  therefore  rescinding  the 
review  with  respect  to  Kawasaki  in 
accordance  with  that  regulation. 

Nippon 

On  October  31.  2000.  Nippon 
submitted  section  A  of  its  questionnaire 
response.  On  December  6,  2000. 
petitioners  requested  that  the 
Department  rescind  the  review  with 
respect  to  Nippon,  Petitioners  were  the 
onlv  party  requesting  the  review  and 
their  request  for  withdrawal  was  made 
within  90  days  of  the  date  of  publication 
of  the  notice  of  initiation  in  accordance 
with  19  CFR  section  351, 213(d)(1).  The 
Department  is  therefore  rescinding  the 
review  with  respect  to  Nippon  in 
accordance  with  that  regulation. 

Daido 

On  November  21,  2000.  U.S.  importer 
Dana  withdrew  its  request  for 
administrative  review  of  Daido.  Dana 
was  the  onlv  party  requesting  the  review 
and  its  request  for  withdrawal  was  made 
within  90  days  of  the  date  of  publication 
of  the  notice  of  initiation  in  accordance 
with  19  CFR  section  351.213(d)(1).  The 
De[)artment  is  therefore  rescinding  the 
review  with  respect  to  Daido  in 
accordance  with  that  regulation. 

This  notice  is  issued  and  published  in 
accordance  with  19  CiFR  section 
351.213(d)(4). 

Hal.'d    l)e(  rmbn  \.l.  2(KU). 
ioseph  .\.  Spetrini.  -. 

I h'fiuty  Assistant  Secrr! en  .  AD  (,\'/) 
Entorremvnt  Croup  III 

IFR  Doc.  00-.T2172  Fiieci  12-lH-UU;  8:4.')  din] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

National  Institute  of  Standards  and 
Technology  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301), 
Related  records  can  be  viewed  between 
8:30  A,M,  and  5:00  P,M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,,  Washington, 
DC. 

Docket  Number:  00-029. 

Applicant:  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899-8221. 

Instrument:  Vacuum  Balance  and 
Vacuum  Chamber. 

Manufacturer:  Metrotec  Engineering 
ag,  Switzerland, 

Intended  Use:  See  notice  at  65  FR 
62334,  October  18,  2000. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States, 

Reasons:  The  foreign  instrument 
provides:  (1)  Resolution  of  0.1  ng,  (2)  a 
fully  automated  chamber  permitting 
continuous  unattended  weighing  and  (3) 
repeatability  of  measurements  under 
vacuum  to  0.3  ng.  The  U.S.  Air  Force 
Measurement  and  Standards 
Laboratories  advised  November  28,  2000 
that  (1)  these  capabilities  are  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States, 

Gerald  A.  Zerdy, 

Program  Managfr.  Statutory  Import  Programs 

Staff. 

IFR  Doc.  00-32171  Filed  12-18-00;  8:45  am] 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

Availability  ot  Seats  for  the  Olympic 
Coast  National  Marine  Sanctuary 
Advisory  Council 

AGENCY:  National  Marine  Sanctuary' 
Program  (NMSP).  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  The  Olympic  Coast  National 
Marine  Sanctuary  (OCNMS)  is  seeking 
applicants  for  the  following  vacant  seats 
on  its  Sanctuary  Advisory  Council 
(Council):  The  Marine  Business/Ports/ 
Industry  seat  and  the  Fishing  seat. 
Applicants  are  chosen  based  upon  their 
particular  expertise  and  experience  in 
relation  to  the  seat  for  which  they  are 
applying;  community  and  professional 
affiliations;  philosophy  regarding  the 
conservation  and  management  of  marine 
resources:  and  the  length  of  residence  or 
experience  in  the  area  affected  by  the 
Sanctuary.  Applicants  who  are  chosen 
as  members  should  expect  to  serve 
three-year  terms,  pursuant  to  the 
Council's  Charter. 
DATES:  Applications  are  due  by 
December  29,  2000. 
ADDRESSES:  Application  kits  may  be 
obtained  bv  from  Andrew  Palmer  at  138 
W,  First  St",  Port  Angles,  \VA  98362- 
2600.  completed  applications  should  be 
sent  to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Palmer  at  (360)  467-6622,  ex. 
30.  or  email  at 
Andrew.Palmer@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
OCNMS  Advisorv'  Council  was 
originally  established  in  August  1995 
and  has  a  broad  representation 
consisting  of  19  members.  The  Council 
represents  the  coordination  link 
between  the  Sanctuarv'  and  the  state  and 
federal  management  agencies.  Native 
American  tribes,  researchers,  educators, 
policy  makers,  and  other  various  groups 
that  help  to  focus  efforts  for 
management  and  protection  of  natural 
and  cultural  resources  of  the  Olympic 
Coast  National  Marine  Sanctuary. 

The  Council  functions  in  an  advisory 
capacity  to  the  Sanctuary 
Superintendent  and  is  instrumental  in 
helping  produce  annual  operating  plans 
and  reports  by  identifying  education, 
outreach,  research,  long-term 
monitoring,  resource  protection  and 
revenue  enhancement  priorities.  The 


Council  works  in  conc:ert  with  the 
Sanctuary  Superintendent  by  keeping 
him  or  her  informed  about  issues  of 
concern  throughout  the  Sanctuary, 
offering  recommendations  on  specific 
issues,  and  aiding  the  Supfsrintendent  in 
achieving  the  goals  of  the  Sanctuary 
program. 

.Authority:  Ifi  U.S.C.  Section  1431  et  seq. 
(Federal  Dumestic  Assistance  Catalog 
Number  1 1  429  Marine  .Sane  liirtiv  Program) 

Dated:  De(.(mber  i:i,  2000 
Margaret  A.  Davidson, 

Acting  Assistuiit  Adminislnilur  for  Ocean  and 
Coastal  7.onf  Slanagt-mtint 
IFK  Dc)(  .  00-32303  Filed  12-1H-(I0;  8:45  am] 
BILLING  CODE  3510-Oe-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  and 
Guaranteed  Access  Levels  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Costa  Rica 

Dei  ember  \.\.  2000 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  guaranteed  access  levels. 


EFFECTIVE  DATE:  Januari'  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (2021  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 
SUPPLEMENTARY  INFORMATION: 

.Authority:  Section  204  of  the  Agricultural 

Ac  I  vi  19.tB.  ,)'-  .imended  t7  U.S.C.  1854); 
txeiutive  Order  1  Ki.tI  nf  March  3.  1972.  as 
aniendeii 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  Costa  Rica  ami 
exported  during  the  period  January  1. 
2001  through  December  31,  2001  are 
based  on  limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
L.'ruguav  Round  ,'\greem(>nt  on  Textiles 
and  Clothing  (ATC) 

In  the  letter  published  below,  the 
Chairman  of  CIT.-\  directs  the 
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I  iimmissioner  of  Customs  lo  establish 
limits  rtnd  t;uaranteed  access  levels  for 

These  specific  limits  and  guaranteed 
access  levels  do  not  apply  to  goods  that 
qiialifv  fur  quota-free  entry  under  the 
Tr.idf  and  Development  Act  of  2000. 

.\  tifst  ription  of  the  textile  and 
ippdrf'i  ( .itegories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION  Te.xtile  and  App<irel 
Cdtt'gones  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  {see 
Federal  Register  notice  fi4  FR  71981' 
[iiihhsh.Mi  ^m  D'M  embtT  22.  UiM'l) 
IntnrnMtion  r>'t;,ir(lini;  the  JOOl 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  .Vcci'ss  Program  are  availabU-  in 
Federal  Register  notice  b3  FR  16474. 
tiuhlish.'d  .in  April  3.  1998. 

Richard  B.  Steinkamp. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agrfements. 

f'ommittee  for  thp  Implfmcnlalion  ot  I'exlile 
\«re«'ments 

December  13.  200U. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
116.T1  of  March  3.  1972.  as  amended;  and  the 
Uruguav  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  lanuan,'  1.  2001.  eniry  into  the 
I'nited  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2001  and  extending 
through  December  31.  2001.  in  excess  of  the 
following  restraint  limits: 


Category 


Tweive-montti  limit 


340  640 1.375  545  dozen, 

342  642  '  507  791  dozen 

34^348  2  318  099  dozen. 

443 :  225,536  numbers 

447  I  12.160  dozen 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
.^TC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  categoPi'  limits  for  that  year  (see 
directive  dated  September  13.  1999)  to  the 
extent  gf  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
bt;en  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC,  and  under  the 
terms  of  the  Special  Access  Program,  as  set 


;,,i!i.  .ii  I.J  IK  IM7A  iAiUil   1.  1998).  you  arc 
directed  to  establish  guaranteed  ai  cess  levels 
for  properly  certified  cotton,  wool  and  man- 
made  fiber  textile  produfis  in  the  following 
(  ategories  which  are  assembled  in  Costa  Ric:a 
from  fabric  formed  and  t:ut  in  the  United 
States  and  re-exported  to  the  United  Stales 
from  Costa  Riia  during  the  period  beginning 
on  lanuarv  1,  2001  and  extending  through 
December  31,  2001; 


Category 


Guaranteed  access 

ievei 


340/640  

342/642  

347/348  

^ 

650  000  dozen 
250  000  dozen 
1  500  000  dozen 

443 

447 

200  000  numbers 
4,000  dozen. 

Any  shipment  for  entry  under  the  Special 
.Access  Program  which  is  not  accompanied 
bv  a  valid  and  correct  f:ertification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  Mav  15.  1990  (55  FR  21074).  as 
amended,  shall  be  denied  entry  unless  the 
Government  of  Costa  Rica  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  eiilr>-  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

These  specific  limits  and  guaranteed  access 
levels  do  not  appiv  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  taistoms  should  construe 
entry  into  the  United  Slates  for  consumption 
to  include  entry  ftir  consumption  intu  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  ot 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  ot 
U.S.C.553(a)(l). 

Sincerely. 
Richard  B.  Steinkamp. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Af^reements. 

IKK  Do,    ()()-:f22HH  Filed  12-18-00;  8:45  ami 
BILLING  CODE  3510-DH-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  India  and 
Extension  of  Suspension  of  Group  II 
Restriction  for  Certain  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  India 

December  13,  2000. 
AGENCY:  Committee  for  the 
lin|ili'mentati(ui  of  Textile  Agreements 
(C1T.\) 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  extending  suspension  of  the 
Croup  II  restriction  for  certain  products 
from  India. 

EFFECTIVE  DATE:  |anuar\  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
42>12.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://w\v\v. customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  StM  turn  204  cjI  the  ,\gri(  ultural 
A(  I  I't  I'l^t.,  ,is  amended  (7  II.S.C.  1H,t4); 
Exei  utuf  Ordnr  llfi.'il  ot  Man  h  A.  1'17J.  as 
amended 

The  import  restraint  limits  for  te.xtile 
products,  produced  or  manufactured  in 
India  and  exported  during  the  period 
lanuarv  1.  2001  through  December  31. 
2001  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  addition,  a  document  published  in 
the  Federal  Register  on  December  16, 
1999  (64  FR  70219) announced  the 
extension  of  the  suspension  of  the 
Croup  II  restriction  for  rayon  filament 
yarn  in  HTS  number  5403.31.0040  in 
Category  606  from  India  for  the  period 
lanuarv  1.  2000  through  December  31 , 
2000.  Also  see  62  FR  60826.  published 
on  November  13,  1997. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  decided  to  extend  the  suspension 
for  an  additional  twelve-month  period 
beginning  on  lanuarv  1.  2001  and 
extending  through  December  31.  2001. 
A  visa  is  still  required  for  this  product. 

In  the  letter  published  below,  the 
(Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2001  limits  and  extend  the 
suspension  of  the  Cr(3up  11  restriction. 
The  2001  limits  for  certain  categories 
have  been  reduced  for  carryforward 
applied  to  the  2000  limits." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982. 
published  on  December  22.  1999. 
information  regarding  the  2001 
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CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Richard  B.  Steinkamp, 

Chairman.  Committee  for  the  Implementation 
(>/  T(;\liie  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Dinemljer  13.  2000. 
( jimniissioner  of  Customs. 
Ih'partment  of  the  Treasury,  Washington,  DC 
20229. 
Dear  C'ommissioner:  Pursuant  to  section 
204  ol  the  Agrit;u]tural  Ac:t  of  1956.  as 
anii-nded  (7  L'.S.C.  1854);  Executive  Order 
1  !f)51  of  March  3.  1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
(Clothing  (ATC).  you  are  directed  to  prohibit. 
I'tfective  on  lanuary  1.  2001.  entry  into  the 
United  States  for  consumption  and 
witiidravval  from  warehouse  for  consumption 
(if  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  India  and 
exported  during  the  twelve-month  period 
beginning  on  lanuary  1,  2001  and  extending 
through  December  31.  2001.  in  excess  of  the 
following  levels  of  restraint: 

r-^.^„ Twelve-montti  restraint 

Category  ^^^ 


314 


315 


317 


326 


334/634 
335/635 
336/636 
338/339 
340/640 
341  


Levels  In  Group  I 

218 19.121,200  square 

meters. 

219 85,101,905  square 

meters. 

313 51,161,252  square 

meters. 
10.131.179  square 

meters. 
17.016,322  square 

meters. 
47.375,063  square 

meters. 
10,479,527  square 

meters. 
171,092  dozen. 
761 ,700  dozen. 
1,089,580  dozen. 
4,401,129  dozen. 
2,324,008  dozen. 
4,723,878  dozen  of 
which  not  more  than 
2,834,325  dozen 
shall  be  in  Category 
341-Y1. 

342/642  1,542.444  dozen. 

345 241,702  dozen. 

347/348 777,632  dozen. 

351/651  I  326.043  dozen. 

363 I  56,499,852  numtiers. 

369-D2  1 ,595,943  kilograms. 

369-S3  870,514  kilograms. 

641  1,795.799  dozen. 

647/648 1 ,042,804  dozen. 


Category 


Twelve-montti  restraint 
iimit 


Group  II 

200.  201.  220-227. 

237,  239pt.^  300. 

301.  331-333. 

350.  352.  359pt>, 

360-362,  600- 

604.  6066,  607. 

611-629,  631. 

633.  638.  639. 

643-646.  649. 

650.  652.  659pt.^ 

666.  669pt.e,  670, 

831.  833-838. 

840-858  and 

859pt.9,  as  a 

group. 


141.637,412  square 
meters  equivalent. 


'Category  341-Y:  only  HTS  numbers 
6204.22.3060.  6206.30  3010,  6206  30  3030 
and  621 1,42.0054 

2  Category  369-D:  only  HTS  numt)ers 
6302.60.0010,  6302910005  and 
6302.91.0045 

3  Category  369-S:  only  HTS  number 
6307.10.2005 

"Category  239pt,:  only  HTS  number 
6209.20.5040  (diapers). 

5  Category  359pt.  all  HTS  numbers  except 
6406.99.1550. 

s  Category  606:  all  HTS  numbers  except 
5403.31.0040  (for  administrative  purposes 
Category  606  is  designated  as  606(1)). 

■'Category  659pt.:  all  HTS  numbers  except 
6406.99.1510  and  6406.99  1540, 

8  Category  669pt.:  all  HTS  numbers  except 
5601.10.2000,  5601,22.0090.  5607  49.3000. 
5607.50.4000  and  6406.10.9040 

3  Category  859pt.:  only  HTS  numbers 
6115.19.8040,  6117.10.6020,  6212  10.5030, 
6212.10.9040.  6212.20.0030.  6212300030. 
6212.90.0090,  6214  10  2000  and 

6214.90.0090. 

The  limits  set  forth  ab(i\  c  are  suijjei  t  to 
adjustment  pursuant  to  the  provisions  ot  ihe 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Bnd\ . 

Products  in  the  above  categories  expurti'd 
during  2000  shall  be  charged  tu  the 
applicable  categorx'  limits  tor  that  \ear  (see 
directive  dated  December  10.  1999)  to  tile 
extent  of  any  unfilled  i)alani  i^s.  In  tlie  e\('nl 
the  limits  established  lor  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  tlie  limits  set 
forth  in  this  diret:tive. 

In  addition,  effective  on  Iaiuiar\  1    2001. 
man-made  fiber  textile  products  in  HTS 
5403.31.0040  in  Category  606.  in  Group  II. 
produced  or  manufai:tured  in  India  and 
exported  during  the  tweKe-month  period 
beginning  on  laiiuar\  1.  2001  and  extending 
through  Dec:ember  31.  2001.  sliall  not  be 
subject  to  the  Group  II  quota  established  for 
the  2001  period.  .\  visa  is  still  required  for 
this  product. 

For  L'.S.  Customs'  administrative  purposes. 
the  remaining  HTS  numbers  in  Category-  60f) 
shall  be  designated  Categorv  606(1)  '", 

Also  effective  on  (aniiary  1.  2001.  \(ui  are 
diret  ted  to  require,  entry/enlr\  summary 
procedures  and  you  shall  ;  nntinue  to  i  ount 
imports  for  consumption  and  withdrawals 
from  warehouse  for  consumption  of  textile 


'"(■.nicgorv  (iOti(ll:  h11  HT.S  nunil)iTM'xr.epl 
5403.31.0040  (CHtes'iry  (.Obl2)) 


products  in  HI'S  number  5403.31.0040  in 
(Category  r)0h(21  ■'.  prothu  ed  or 
manuiaf:lure(i  in  liuli.i  and  exported  during 
the  periods  |aiiuar\   1.  200(1  Ihrough 
De(  ember  31.  2000  and  lanuarv   1  .  2001 
through  December  31.  2001  •% 

Inasmui:h  as  these  imports  max  later  be   . 
charged  against  the  Grouj)  II  le\el.  it  is 
important  that  an  accurate  count  be  taken. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entPi  into  the  Cnited  States  for  consumption 
to  include  eiilry  lor  consumption  into  the 
Commonwealth  oi  Puerto  Rico. 

The  Committee  for  the  Imjilemenlation  of 
Textile  ,\grei'ments  has  determined  that 
these  actifms  tall  w  ithin  the  foreign  alfairs 
exception  of  the  rultmiaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rii  hard  B.  Steinkanif). 

(Chairman.  Cnmnutti'e  for  thi-  Implementation 
nl  Tfxiilr  Agrermmts. 

|FR  Uo!     0()~:i22'IU  filed  12-lH-(.)0:  8:45  ami 
BILLING  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  Suspension  of  Group  II 
Restriction  for  Certain  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  India  and  Request  for 
Public  Comments 

December  \A.  200IJ 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Extending  suspension  of  the 
Group  II  restric:tion  for  certain  prcjducts 
from  India  and  requesting  public 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  L'.S. 
Department  of  Commerce.  (202)  482- 
4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Ac  t  of  1956.  as  amended  (7  U.S.C.  1854): 
Exeiiilive  Order  lldnl  of  March  3.  1972.  as 
amended, 

A  document  published  in  the  Federal 
Register  on  December  16.  1999  (64  FR 
70219)  announced  the  extension  of  the 
suspension  of  the  Group  II  restriction 
for  ravon  filament  yarn  in  HTS  number 
5403.31,0040  in  Category  606  from  India 
for  the  period  lanuarv  1.  2000  through 
December  31,  2000.  Also  see  62  FR 
60826.  published  on  November  13. 
1997. 


' '  Uitp^orv  t)06(2):  only  HTS  number 
5403.31.0040 
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The  ( jimnuttet'  tur  thi' 
Implfmentatinii  of  Textile  Agreements 
has  decided  td  extend  the  suspension 
for  an  additional  twelve-munth  period 
beginning  on  Januarv  1.  2001  and 
extending  through  l^eceniber  Jl,  JOOl. 
A  visa  IS  still  required  for  ihis  product. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  imports  in  HTS  number 
.^403.31  0040  from  India  or  to  ccmiment 
on  domestic:  production  or  availability 
of  products  included  in  HTS  number 
5403.31.0040  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Richard  B  Steinkamp,  Chairman, 
(Aimmittee  fr)r  the  Implementation  of 
Textile  Agreements.  L'  S.  Department  of 
C^ommeree.  Washington.  IK'  202.U). 
'\TTN:  Bee  kv  Cieigt-r 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public:  inspection  in  the 
Office  of  Textiles  and  .Apparel,  room 
H3100.  Ll.S.  Department  of  Coinmerce. 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Im.plementation  of  Textile  .Agreements 
considers  appropriate  for  further 
consideration. 

The  scjlicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(ll  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

Richard  B.  Steinkamp. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Ai^reements. 

[IR  Dor.  0O-,i:i28f»  Filed  12-18-00;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.:  84.170.  84.200) 

Graduate  Assistance  in  Areas  of 
National  Need  (GAANN)  and  Jacob  K. 
Javits  Fellowship  Program  (JKJ) 

agency:  Clffice  of  F'ostsecomlarv 
p]ducation.  Department  of  Education. 
ACTION:  .Notice  inviting  applications  for 
new  awards  for  fiscal  vear  (FYI  2001: 
c:larifi(atiun. 


summary:  On  September  11 .  2000  we 
published  in  the  Federal  Register 
Notices  In\iting  Applicatn.ms  fur  New 
Awards  for  FY  2001  for  the  GAANN  and 
IKf  fellowship  programs   (GAANN  at  65 
PR  54H44  and  \K]  at  B.t  PR  ,54843).  The 
notices  announced  that  the  .Secretary 
would  determine  both  the  GAANN  and 
IK)  fellowship  stipend  levels  for  the 


acadeinii  se.ir  JO()I-2002  based  on  the 
level  t)l  support  provided  bv  the 
National  Science  Foundation  (NSF) 
graduate  fellowships,  with  adjustments 
as  necessary  to  ensure  that  the  amount 
would  not  ex(  i-ed  the  fellow's 
deiiionstr.ited  level  of  financial  need. 

This  notice  is  to  clarif\'  that  the 
Secretar\  will  make  the  determination 
of  the  stipend  levels  for  both  GAANN 
and  |KI  fellowships  bv  using  the  level 
of  the  NSF  stipend  U-vel  for  the 
Graduate  Resean  h  Fellowship  Program 
as  of  Peitruarv  1 .  2001 
FOR  FURTHER  INFORMATION  CONTACT:  For 
GAANN:  Coselte  H.  Ryan.  Graduate 
Assistance  in  Areas  of  National  Need 
Program,  U.S.  Department  of  Education. 
IMOO  K  Street.  NW..  Mh  Floor, 
Washington,  DC  20006-8521. 
Telephone:  (202)  502-7637.  The  e-mail 
address  for  the  CJAANN  Program  is: 
ope  gaann_program@ed.g()v 

For  (K|:  Carolvn  Proctor,  Jacob  K. 
lavits  Fellowship  Program,  US 
Department  of  Education,  International 
Education  and  (iraduate  Programs 
Service,  IWO  K  Street,  NW.,  Suite  6000. 
Washington  DC  20006-8521. 
Telephone:  (202)  502-7542.  The  e-mail 
address  for  the  [KJ  Program  is: 
ope  javits_program@ed.gov 

If  vou  use  a  telecommunications 
device  for  the  deaf  (TDD),  \  ou  may  call 
the  Fecleral  Information  Relav  Service 
(FIRS)at  1-80O-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (f.,g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  c<jntact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  1 4her  Department  of  Education 
(iocuments  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

h  tt  p. //oc  fo.ed.gov/fedreg.  htm 
http:/  'www. ed.gov/news. html 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites,  if  you 
have  questions  about  using  PDF.  c:all  the 
U.S.  Government  Printing  Office  (CiPO). 
toil  free,  at  1-888-2*^3-6498:  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 

Note:  I'hi!  utfu.ial  version  uf  Ihis  Joe  unicnt 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  ,i(  rcss  to  thf  offic  iiil 
edition  of  the  Federal  Register  .ind  the  Code 
of  Federal  Kegulatinns  is  available  on  GPO 
Access  at:  http://www.ac(  ess.gpu.go\  /nara/ 
index. htnil 

Program  .\uthority:  20  U.S.C.  n:U-m4d 

,inil  1  1  T)-!  1  (")»• 


D.iled:  ne(  enilier    12.  20(10 

A.  Lee  Frits<;hler, 

Assistant  Sa  retun  .  ( ilti(  t'  ot  Postsecondary 
Education 

|FR  Dot     I)(I-I21')H  1  lied  12- 18-UO.  8.4",  dml 

BILLING  CODE  4000-01 -U 


DEPARTMENT  OF  EDUCATION 

Web-Based  Education  Commission: 
Postponement  of  Press  Conference 

AGENCY:  Office  of  Postsecondary 
Education,  Education. 

SUMMARY:  The  Commission  published  a 
notice  in  the  Federal  Register  on 
December  11,  2000  (65  FR  77350), 
announcing  a  press  conference  to  be 
held  on  December  14,  2000  at  9:30  a.m. 
Due  to  a  scheduling  conflict,  the  press 
conference  has  been  rescheduled. 

DATES:  The  press  conference  will  be 
held  on  December  19,  2000  at  1  p.m.  It 
will  be  held  at  the  National  Press  Club, 
529  14th  St.,  NW..  in  Washington.  DC. 
in  the  HoUerman  Lounge. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Byer.  Executive  Director.  Web- 
based  Education  Commission,  U.S. 
Department  of  Education,  1990  K  Street, 
NW'.:  Washington,  DC  20006-8533. 
Telephone:  (202)  219-7045.  Fax:  (202) 
502-7675.  Email: 
web_commission<Sed.gov^.^ 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  i:)f  the  Federal  Register  and  the  (^ode 
of  Ffdi'ral  Rei>ulations  is  available  on  GPO 
.\ccBss  at:  http:''/w\v\v.acce'ss.gpu.gov/nara/ 
indes.html/. 

Dated:  December  14.  2000. 
\.  Lee  Fritschler, 

Assistuni  S^'i  ri'tan  .  Office  of  Postsecondan, 

Education. 

fFR  Doc.  00-32;ffi7  FiUni  12-15-01):  10:16 
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DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  01-07:  SciDAC — 
Integrated  Software  Infrastructure 
Centers 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  inviting  research  grant 
applications. 

SUMMARY:  The  Office  of  Advanced 
.Scientific  Computing  Research  (OASCR) 
of  the  Office  of  Science  (SC),  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 


applications  for  projects  in  the 
Integrated  Software  Infrastructure 
Centers  (ISIC)  component  of  the 
Scientific  Discovery  through  Advanced 
Computing  (SciDAC)  research  program. 
The  software  infrastructure  vision  of 
SciDAC  is  for  a  comprehensive, 
portable,  and  fully  integrated  suite  of 
systems  software  and  tools  for  the 
effective  management  and  utilization  of 
terascale  computational  resources  by 
SciDAC  applications.  This 
infrastructure  will  provide  maximum 
performance,  robustness,  portability  and 
ease  of  use  to  application  developers, 
end  users,  and  system  administrators. 
Successful  ISIC  activities  must  establish 
and  maintain  close  interactions  with 
other  ISIC  activities  and  SciDAC  efforts, 
and  it  is  essential  that  they  address  the 
complete  software  lifecycle  including 
transition  of  successful  research 
software  to  robust  production  software 
and  appropriate  mechanisms  for  long 
term  software  support  and  evolution. 
Partnerships  among  universities, 
national  laboratories,  and  industry  are 
encouraged.  The  full  text  of  Program 
Notice  01-07  is  available  via  the 
Internet  using  the  following  web  site 
address:  http;//www, science. doe,gov/ 
production/grants/grants. html. 

DATES:  Preapplications  referencing 
Program  Notice  01-07  should  be 
received  by  [anuary  31.  2001. 

Formal  applications  in  response  to 
this  notice  should  be  received  by  4:30 
p.m..  E.S.T..  March  15.  2001,  to  be 
accepted  for  merit  review  and  funding 
in  FY  2001. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  01-07  should  be  sent 
via  e-mail  using  the  following  address: 
preapplications@er.doe.gov. 

Formal  applications  referencing 
Program  Notice  01-07,  should  be 
forwarded  to;  U.S.  Department  of 
Energv,  Office  of  Science,  Grants  and 
Contracts  Division.  SC-64,  19901 
Germantown  Road.  Germantown.  MD 
20874-1290.  ATTN:  Program  Notice  01- 
07.  This  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail  or  any  commercial 
mail  delivery  service,  or  when  hand- 
carried  by  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Frederick  C,  Johnson,  Office  of  Science, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  telephone:  (301)  903-5800, 
E-mail:  f)ohnson@er,doe,gov,  fax:  (301) 
903-7774. 

SUPPLEMENTARY  INFORMATION: 


Background 

Scientific  Discover}-  Through  Advanced 
Computing 

Advanced  scientific  computing  will 
be  a  kev  contributor  to  scientific 
research  in  the  21st  Century.  Within  the 
Office  of  Science  (SC),  scientific 
computing  programs  and  facilities  are 
already  essential  to  progress  in  many 
areas  of  research  critical  to  the  nation. 
Major  scientific  challenges  exist  in  all 
SC  research  programs  that  can  best  be 
addressed  through  advances  in 
.scientific  supercomputing,  e.g., 
designing  materials  with  selected 
properties,  elucidating  the  structure  and 
function  of  proteins,  understanding  and 
controlling  plasma  turbulence,  and 
designing  new  particle  accelerators.  To 
help  ensure  its  missions  are  met.  SC  is 
bringing  together  advanced  scientific 
computing  and  scientific  research  in  an 
integrated  program  entitled  "Scientific 
Discovery  Through  Advanced 
Computing." 

The  Opportunity  and  the  Challenge 

Extraordinary  advances  in  computing 
technology  in  the  past  decade  have  set 
the  stage  for  a  major  advance  in 
scientific  computing.  Within  the  next 
five  to  ten  years,  computers  1.000  times 
faster  than  today's  computers  will 
become  available.  These  advances 
herald  a  new  era  in  scientific 
computing.  Using  such  computers,  it 
will  be  possible  to  dramatically  extend 
our  exploration  of  the  fundamental 
processes  of  nature  {e.g..  the  structure  of 
matter  from  the  most  elementary 
particles  to  the  building  blocks  of  life.) 
as  well  as  advance  our  ability  to  predict 
the  behavior  of  a  broad  range  of 
complex  natural  and  engineered 
svstems  (e.g.,  the  earth's  climate  or  an 
automobile  engine). 

To  exploit  this  opportunity,  these 
computing  advances  must  be  translated 
into  corresponding  increases  in  the 
performance  of  the  scientific  codes  used 
to  model  physical,  chemical,  and 
biological  systems.  This  is  a  daunting 
problem.  Current  advances  in 
computing  technology  are  being  driven 
by  market  forces  in  the  commercial 
sector,  not  bv  scientific  computing. 
Harnessing  commercial  ciimputing 
technology  for  scientific  research  poses 
problems  unlike  those  encountered  in 
previous  supercomputers,  in  magnitude 
as  well  as  in  kind,  .^s  noted  in  the  1998 
report  '  from  the  NSF/DOE  "National 
Workshop  on  Advanced  Scientific 


Computing"  and  the  1999  report-  from 
the  President's  Information  Technology 
Advisory  C^oinmittee.  this  problem  will 
onlv  be  solved  by  increased  investments 
in  computer  software — in  research  and 
development  on  scientific:  simulation 
codes  as  well  as  on  the  mathematical 
and  computing  systems  software  that 
underlie  these  etudes. 

Investment  Plan  of  the  Office  of  Science 

To  meet  the  challenge  posed  by  the 
new  generation  of  terascale  computers. 
SC  wiil  fund  a  set  of  coordinated 
investments  as  outlined  in  its  long-range 
plan  for  scientific  computing.  Scientific 
Discovery  through  Advanced 
Computing. '  submitted  to  Congress  on 
March  30,  2000.  First,  it  will  create  a 
Scientific  Computing  Software 
Infrastructure  that  bridges  the  gap 
between  the  advanced  computing 
technologies  being  developed  by  the 
computer  industry  and  the  scientific 
research  programs  sponsored  by  the 
Office  of  Science.  Specifically,  the  SC 
effort  proposes  to: 

•  Create  a  new  generation  of 
Scientific  Simulation  Codes  that  take 
full  advantage  of  the  extraordinary- 
computing  capabilities  of  terascale 
computers. 

•  Create  the  Mathematical  and 
Computing  Svstems  Software  to  enable 
the  Scientific  Simulation  Codes  to 
effectively  and  efficiently  use  terascale 
computers. 

»  Create  a  Collaboratory  Software 
Environment  to  enable  geographically- 
separated  scientists  to  effectively  work 
together  as  a  team  and  to  facilitate 
remote  access  to  both  facilities  and  data. 

These  activities  are  supported  b\  a 
Scientific  Computing  Hardware 
Infrastructure  that  will  be  tailored  to 
meet  the  needs  of  its  researc:h  programs. 
The  Hardware  Infrastructure  is  robust, 
to  provide  the  stable  computing 
resources  needed  by  the  scientific 
applications:  agile,  to  respond  to 
innovati\e  advances  in  computer 
technology  that  impact  scientific 
computing;  and  flexible,  to  allow  the 
most  appropriate  and  ec:onomical 
resources  to  be  used  to  sohe  each  class 
of  problems,  Specific;ally.  the  SC 
proposes  to  support: 

•  A  Flagship  Computing  Facility,  the 
National  Energy  Research  Scientific 
Computing  Center  (NERSC!).  to  provide 
the  robust,  high-end  computing 
resources  needed  by  a  broad  range  of 
sc;ientific  research  programs. 


'  This  worksiiop  uiis  spdnsored  by  the  National 
Scieiue  FdUiulation  iiiid  the  Department  of  Energy 

:iii(i  luistrd  b\  llic  N,ilional  .'\i,adeniy  of  Sciences  on 
liilv  .«)-,n.  IM'IB.  Copi.'s  of  till-  report  mav  be 
obtained  from; 


-(Copies  of  the  riT.^C  report  may  he  obtained 
from:  hltp://\vw\v.ccic.gov/ac/rBport^ 

'Copies  uf  the  SC  computing  plan,  Scientific 
Discoverv  through  Advanced  Computing,  can  be 
downloaded  from  SC  website  at;  hitp;// 
www.sc.doe.gov/production/octr/index.hljnl. 
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•  Topical  Computing  Facilities  to 
provide  computing  resources  tailoreii 
for  specific  scientific  applications  and 
to  ser\'e  as  the  focal  point  for  an 
application  community  as  it  strives  to 
optimize  its  use  of  terascale  computers. 

•  E.xperimental  Computing  Fck  ilities 
to  assess  the  promise  of  new  computing 
technologies  being  developed  by  the 
computer  industr\'  for  scientific 
applications. 

Both  sets  of  investments  will  create 
exciting  opportunities  for  teams  of 
researchers  from  laboratories  and 
universities  to  create  new  revolutionary 
computing  capabilities  for  scientific 
discovery 

The  Benefits 

The  Scientific  Computing  Software 

Infrastrurture,  along  with  the  upgrades 
to  thf^  hardware  mfrastruclure,  will 
enable  laboratory  and  university 
researchers  to  solve  the  most 
challenging  scientific  problems  faced  by 
the  Office  of  Science  at  a  level  of 
accuracy  and  detail  never  before 
achieved.  These  developments  will  have 
significant  benefit  tti  all  of  the 
government  agencies  who  rely  on  high- 
performance  scientific  computing  to 
achieve  their  mission  goals  as  well  as  to 
the  U.S.  high-perfoi-mance  computing 
industrv' 

Background 

Intpgratfd  Software  Infrastructure 
Centers 

This  solicitation  addresses  the 
Mathematical  and  Computing  Systems 
Software  Environment  element  of  the 
SciDAC  Scientific  Computing  Software 
Infrastructure.  ISlC  envisions  a 
comprehensive,  integrated,  scalable,  and 
robust  high  performance  software 
infrastructure,  which  overcomes 
difficult  technical  challenges  to  enable 
the  effective  use  of  terascale  systems  by 
SciDAC  applications.  ISIC  addresses 
needs  for:  New  algorithms  which  scale 
to  parallel  systems  having  thousands  of 
processors;  methodology  for  achieving 
portabilitv  and  interofierability  of 
complex  high  performance  scientific: 
software  packages;  operating  systems 
tools  and  support  for  the  effective 
management  of  terast;ale  and  beyond 
systems;  and  effective  tools  for  feature 
identification,  data  management  and 
visualization  of  petabyte-scale  scientific 
data  sets  I.SIC  provides  the  essential 
computing  and  communications 
infrastructure  for  support  of  SciDAC 
applications.  The  ISIC  effort 
encompasses  a  multi-discipline 
approach  with  activities  in: 

•  .Mgonthms.  methods,  and 
libraries — Algorithms,  methods  and 


libraries  that  are  fully  scalable  to  many 
thousands  of  prcjcessors  with  full 
performance  portability. 

•  Program  development 
environments  and  tools — Component- 
based,  fully  integrated,  terascale 
program  development  and  runtime 
tools,  which  scale  effectively  and 
provide  maximum  utility  and  ease-of- 
use  to  developers  and  scientific  end 
users. 

•  Operating  system  software  and 
tools — .Systems  software  that  scales  to 
tens  of  thousands  of  processors, 
supports  high  performance  application- 
level  communication  and  provides  the 
highest  levels  of  fault  tolerance, 
reliability,  manageability,  and  ease  of 
use  for  system  administrators,  tool 
developers  and  end  users. 

•  Visualization  and  data  management 
svstem.s — Scalable,  intuitive  systems 
fully  supportive  of  SciDAC  application 
requirements  for  moving,  storing, 
analvzing.  querving,  manipulating  and 
vis'.ializing  multi-petabvtes  of  scientific 
data  and  objects. 

The  complexity  of  these  challenges 
and  the  strong  emphasis  on  scalability, 
interoperability  and  pcjrtability  requinis 
no\el  approaches  in  the  proposed 
technical  research  and  the  research 
management  structure.  ISIC  emphasizes 
the  formation  of  Enabling  Technologies 
Centers  (P'TC)  as  an  organizational  basis 
for  successful  applications.  An  ETC  is  a 
virtual  multi-institution,  multi- 
disciplinary  team  which  will: 

•  Create  mathematical  and/or 
computing  systems  software  to  enable 
scientific  simulation  codes  to  take  full 
advantage  of  the  (extraordinary 
cap.ihilitii's  of  terasc:ale  computers; 

•  Work  closely  with  application 
teams  and  other  SciD.^C  teams  to  ensure 
that  the  most  critical  computer  science 
and  applied  mathematics  issues  are 
addressed  in  a  timelv  and 
comprehensive  fashion;  and 

•  .Address  all  aspects  of  the 
successful  research  software  lifecycle 
including  transition  of  a  research  code 
into  a  robust  production  code  and  long 
term  software  evolution  and 
maintenance  and  end  user  support. 

Solicitation  Emphasis 

This  notice  is  one  of  several  that 
addresses  the  initial  requirements  of  the 
SciDAC  program.  The  focus  is  on  four 
topics:  (1)  Algorithms,  methods  and 
libraries:  (2)  program  development 
environments  and  tools;  (3)  operating 
systems  software  and  tools;  and  (4) 
visualization  and  data  management. 
Responses  to  this  notice  may  propose 
work  in  one  or  more  of  these  areas  and 
mav  be  single;  instituticm  efforts  or 
partnerships  that  involve  many 


organizations.  It  is  expected  that  most, 
if  not  all,  of  the  proposed  activities  will 
be  organized  as  ETCs.  Specific  areas  of 
interest  include,  but  are  not  limited  to, 
the  following  examples  listed  for  each 
subtopic: 

(1)  Algorithms,  Methods  and 
Mathematical  Libraries 

(a)  Mesh  generation  and  discretization 
technology.  Tools  to  facilitate  the 
generation  and  partitioning  of  all  types 
of  meshes  (structured,  unstructured,  and 
chimera  (overlapping))  designed  for 
many  thousands  of  processors. 

(b)  Mathematical  analysis  and 
scalable  numerical  algorithms. 
Mathematical  methods  to  help  SciDAC 
applications  achieve  high  performance 
on  hierarchical  memory  terascale 
computers  such  as  multiscale  analysis, 
multilevel  methods,  and  fast  transforms 
capable  of  spanning  multiple  spatial 
and  temporal  scales.  Resultant 
algorithms  must  be  deployed  in 
component-based  mathematical 
software  and  made  available  to  a  broad 
range  of  DOE  mission  areas. 

(2)  Program  Development  Environment 
and  Tools 

(a)  High  Performance  Component 
Architectures.  Component  technology 
that  builds  upon  and  extends 
commercial  component  architectures  to 
support  high  performance  parallel 
components,  low-latency,  high 
bandwidth  communication  among 
components,  and  efficient  data  and 
work  redistribution. 

(b)  Code  Design  and  Development 
Tools.  Scaling  methodology  to  deploy 
existing  parallel  code  development 
environments  on  multi-teraflops 
SciDAC  systems.  Support  for  multi- 
language  applications  including  C,  C-t--t-, 
UPC,  Fortran,  Co-Array  Fortran,  Python 
and  lava;  parallel  programming 
libraries,  such  as  MPI,  OpenMP.  thread 
libraries,  the  Global  Array  library;  and 
multi-level  hierarchical  memory 
programming  models. 

(c)  Code  Correctness  and  Validation. 
Debugging  tools  that  implement 
emerging  community  standards  in 
parallel  debuggers  and  automated  data 
dependency  analysis.  Relative 
debugging  methodology  for  comparing 
at  run  time  the  execution  of  two 
versions  of  a  code. 

(d)  Performance  Tools.  Evaluation  of 
existing  research  and  commercial 
performance  analysis  tools,  both 
tracefile-based  and  dynamic,  for 
scalability  and  suitability  for  SciDAC 
applications.  Periormance  metrics  and 
benchmarks  which  enable  reliable  and 
credible  performance  predictions  of 
application  codes  on  terascale  and 


larger  systems.  Tools  which  link 
hardware  counters  to  meaningful 
terascale  system  performance 
characteristics  and  application 
performance. 

(2)  Operating  System  Software  and 
Tools 

(a)  Terascale  System  Resource 
Management.  Modular  infrastructure  for 
resource  management  on  terascale 
clusters  including  resource  scheduling, 
meta-scheduling,  node  daemon  support, 
c:omprehensive  usage  accounting  and 
user  interfaces  that  also  emphasizes 
portability  to  terascale  vendor  operating 
systems. 

(b)  Terascale  System  Support. 
Scalable  cJieckpointing  and  improved 
runtime  steering  for  early  deployment. 
Methodology  for  analyzing  tradeoffs 
between  fault  tolerance  and  peak 
performance.  Support  for  robust 
runtime  job  management  and  I/O 
systems  that  are  tolerant  of  component 
failure.  Scalable  tools  for  system 
administration  including  initial  system 
boot,  system  updates,  job  launch  and 
system  utilities. 

(c)  High  Performance    ■ 
Communication.  Operating  system 
support  for  application  level 
communication  which  scales  to 
thousands  of  processors,  provides 
minimum  latency  and  maximum 
bandwidth  between  parallel  application 
processes.  Innovative  approaches  to 
terascale  operating  system  architectures 
including  non-uniform  kernel  support 
for  computational,  service,  interactive 
and  i/o  nodes. 

(4)  Visualization  and  Data  Management 

(a)  Data  Management  Systems.  Data 
exchange  methods  and  standardizations 
that  facilitate  collaborative  applications. 
Innovative  Database  Management 
Systems  (DBMS)  approaches  for  high 
throughput  parallel  I/O  and  complex 
queries  of  large  scientific  databases. 
Hierarchical  data  storage  systems 
involving  tertiary  storage  media  that  are 
sequential.  Agent  methodology  for 
feature  extraction  and  complex  query 
operations.  Tools  for  user-driven  and 
automatic  clustering,  reclustering  or 
replication  of  objects  to  maximize 
retrieval  efficiency.  Collaborations  with 
the  DBMS  and  tertiary  storage  vendor 
industry  are  encouraged. 

(h)  Visualization.  Vector/tensor  field 
visualization  in  3-D.  Modes  of 
visualization  for  interpretation  and 
understanding  of  large  datasets.  Remote 
and  collaborative  visualization  methods. 
Characterization  of  simulation, 
experimental  and  visualization  errors/ 
uncertainties.  Adaptive, 
multiresolution,  parallel  and  scalable 


visualization  algorithms.  Innovative 
techniques  for  exploring  multi- 
dimensional, multi-discipline  data  sets. 

Collaborations  with  the  high 
performance  hardware  and  software 
vendor  industry  are  encouraged 
wherever  appropriate. 

Integration  of  Software  Components  and 
Tools 

Responses  to  this  notice  should  cover 
the  full  range  of  activities  from  basic 
research  to  development  of  software  that 
can  be  deployed  to  the  SciDAC 
applications  communities.  It  is  critical 
that  these  submissions  demonstrate 
effective  strategies  for  coupling  with 
requirements  from  applications 
researchers  and  ensuring  that  software 
developed  will  interoperate  with 
software  developed  by  other  ISIC 
activities  and  be  effectively  deployed  to 
SciDAC  computing  facilities  and 
applications  groups. 

ISIC  envisions  a  fully  integrated 
software  envirorunent  that  provides 
both  robustness  and  ease  of  use  to  the 
end  user  application  scientist. 
Implementation  of  this  vision  will  be 
coordinated  through  a  participatory 
management  process  with  input  from 
ISIC  teams  and  other  key  participants  of 
SciDAC.  As  component  and  tool 
implementations  mature,  each  team  will 
be  expected  to  develop  the  necessary 
technology  to  fully  and  smoothly 
incorporate  their  software  tools  info  the 
ISIC  environment. 

ISIC  activities  play  a  critical  cross- 
cutting  role  in  the  SciDAC.  ISIC  goals 
require  significant  interactions,  ranging 
from  the  joint  development  and 
deployment  of  tools  and  technologies 
into  the  applications  community,  to  the 
incorporation  of  needed  capabilities 
into  new  products  and  systems.  ISIC 
researchers  will  need  to  interact  closely 
with  diverse  groups  including: 
applications  scientists,  vendor 
providers,  the  DOE  ASCI  program,  and 
other  federal  agency  programs 
addressing  complementary-  goals.  To 
support  and  facilitate  the  maximum 
impact  of  the  SciDAC  Scientific 
Computing  Softyvare  Infrastructure,  high 
emphasis  will  be  placed  on  ensuring 
that  source  code  is  fully  and  freely 
available  for  use  and  modification 
throughout  the  scientific  computing 
community. 

This  solicitation  is  focused  on  larger 
ETC  efforts  in  support  of  the  SciDAC 
program.  Applications  to  the  OASCR 
base  program  through  the  Continuing 
Solicitation  for  all  Office  of  Science 
Programs  Notice  01-01.  found  at  http:/ 
/www .science .doe .gov/ production  ' 
grants/grants. html,  which  may  have  the 
potential  for  contributing  to  the  ISIC 


software  infrastructure,  should  so 
indicate. 

Collaboration 

Applicants  are  encouraged  to 
coUaboratti  with  researchers  in  other 
institutions,  such  as:  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs).  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  include  cost  sharing 
wherever  feasible.  Additional 
information  on  collaboration  is  available 
in  the  Application  Guide  for  the  Office 
of  Science  Financial  .Assistance  Program 
that  is  available  via  the  Internet  at: 
http://www.sc.doe.gov/producti(m/ 
grants/Colab.html. 

Program  Funding 

It  is  anticipated  that  up  to  S7  million 
annually  will  be  available  for  multiple 
awards  for  these  components  of  the  ISIC 
program.  Initial  awards  will  be  made  in 
F\  2001  in  the  categories  described 
above,  and  applications  may  request 
project  support  for  up  to  five  years.  All 
awards  are  contingent  on  the 
availability  of  funds,  research  progress, 
and  programmatic  needs.  Annual 
budgets  for  successful  ISIC  proiec:ts  are 
expected  to  range  from  S2. 000. 000  to 
S4. 000. 000  per  project.  Annual  budgets 
may  increase  in  the  out-years  but  should 
remain  within  the  overall  annual 
maximum  guidance.  An>'  proposed 
effort  that  exceeds  the  annual  maximum 
in  the  out-years  should  be  separately 
identified  for  potential  award  increases 
if  additional  funds  become  available. 

Preapplica  tions 

Preapplications  are  strongly 
encouraged  but  not  required  prior  to 
submission  of  a  full  application. 
However,  notification  of  a  successful 
preapplic:atinn  is  not  an  indication  that 
an  award  will  be  made  in  response  to 
the  formal  application.  The 
preappiication  should  identify  on  the 
c:over  sheet  the  institution.  Principal 
investigator  namels).  address(s). 
telephone,  and  fax  number(s)  and  K- 
mail  address(es).  title  of  the  project,  and 
the  field  of  sc;ientific  research.  A  brief 
(one-page)  vitae  should  be  provided  for 
each  Princ:ipal  Investigator  The 
preapplic:ation  should  consist  of  a  two 
to  three  page  narrative  describing  the 
research  proiec:t  objectives,  the  approach 
to  be  taken,  and  a  description  of  any 
research  partnerships   Preaiiplications 
will  be  reviewed  by  DOE  ri'lative  to  the 
scope  and  research  needs  of  th"  ISIC 
program. 
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Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicants 
Personnel  and  Adequacy  of  Proposed 
Resources. 

4.  Reasonableness  and 
.Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  of  applications  under 
item  1.  Scientific  and  Technical  Merit, 
will  pay  particular  attention  to: 

(a)  The  potential  of  the  proposed 
project  to  make  a  significant  impact  in 
the  effectiveness  of  SciDAC'  applications 
researchers; 

(b)  The  demonstrated  capabilities  of 
the  applicants  to  perform  basic  research 
related  to  ISlC  and  transform  these 
research  results  into  software  that  can 
be  widely  deployed; 

(c)  The  likelihood  that  the  algorithms, 
methods,  mathematical  libranes.  and 
software  components  that  result  from 
this  effort  will  have  impact  on  science 
disciplines  outside  of  the  SciDAC 
applications  projects, 

(d)  Identification  and  approach  to 
software  integration  and  long  term 
support  issues,  including  component 
technology,  documentation,  test  cases, 
tutorials,  end  user  training,  and  quality 
maintenance  and  evolution. 

The  evaluation  under  item  2, 
Appropriateness  of  the  Proposed 
Method  or  .Approach,  will  also  consider 
the  following  elements  related  to 
Quality  of  Planning: 

(a)  Qualitv  of  the  plan  for  effective 
coupling  to  applications  researchers: 

(b)  Quality  of  plan  for  ensuring 
interoperability  and  integration  with 
software  produced  by  other  ISIC  and 
SciDAC  efforts; 

(b)  Viability  of  plan  for  deplovraent  of 
software  to  SciDAC  facilities  and 
applications  groups; 

(c)  Knowledge  of  and  coupling  to 
other  efforts  in  high  performance 
scientific  computing  software  such  as 
the  DOE  ACTS  program,  the  DOE  ASCI 
program  and  the  NSF  ITR  program; 

(d)  Quality  and  clarity  of  proposed 
work  schedule  and  deliverables. 

Note  that  external  peer  reviewers  are 
selected  with  regard  to  both  their 
scientific  expertise  and  the  absence  of 
conflict-of-interest  issues.  Non-federal 
reviewers  may  be  used,  and  submission 
of  an  application  constitutes  agreement 


that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution  Reviewers  will  be  selected 
to  represent  expertise  in  the  technology 
areas  proposed,  applications  groups  that 
arf?  potential  users  ot  the  technology. 
and  related  programs  in  other  Federal 
Agencies  or  parts  of  DOE.  such  as  the 
Advanced  Strategic  Cimiputing 
Initiative  (ASCI)  within  DOE's  National 
Nu(  lear  .Securitv  Administration. 

Inforination  about  the  development 
and  submission  of  applications, 
eligibility.  limitatKjns.  evaluation, 
selection  process,  and  other  policies  and 
procedures  including  detailed 
procedures  for  submitting  proposals 
from  multi-institution  partnerships  may 
be  found  in  10  (TR  part  605.  and  in  the 
Application  Guide  for  the  Office  of 
.Science  Financial  Assistance  Program. 
Electronit:  access  to  the  Guide  and 
required  forms  is  made  available  via  the 
World  Wide  Web  at:  http:// 
n-n-wsniTice. (ioe.gov/production/ 
gmnts/gnints  html  The  Project 
Description  must  be  20  pages  or  less, 
including  tables  and  figures,  but 
exclusive  of  attachments.  The 
application  must  contain  an  abstract  or 
project  summary,  letters  of  intent  from 
collaborators,  and  short  vitae. 

The  (.Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERF.\P  lOCFKpartfiO.S. 

Issued  in  Washington.  D.C.  on  December  7. 
2000 

|ohn  Rodney  Clark. 

Associatf  Director  of  Science  for  Resource 

Management 
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Discovery  Through  Advanced 
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AGENCY:  U.S.  Department  of  Energy. 
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applications. 


summary:  The  Office  of  Advanced 

Scientific  Computing  Research  (ASCR) 
of  the  Office  of  .Science  (SC).  U.S. 
Department  of  Energy  (DOE),  hereby 
.innounces  its  interest  in  receiving 
applications  for  grants  in  support  of  the 
National  Collaboratorles  and  High 
Performance  Networks  Programs,  which 
include  scope  supportive  of  the 
Scientific  Discovery  through  Advanced 
Computing  Initiative.  Collaboratorles 
link  geographically  dispersed 


researchers,  data,  and  tools  via  high 
performance  networks  to  enable  remote 
access  to  facilities,  access  to  large 
datasets.  shared  environments,  and  ease 
of  collaboration.  This  announcement  is 
focused  on  research  and  development  to 
support  DOE-specific  activities  in  three 
areas:  (1)  High  performance  middleware 
services  that  include,  but  are  not  limited 
to.  software  to  allow  applications  to 
adapt  to  changing  network  conditions 
and  software  that  provides  ease  of 
collaboration  for  distributed  teams;  (2) 
innovative,  high  performance  network 
research  that  includes,  but  is  not  limited 
to.  high  performance  transport 
protocols,  network  measurement  and 
analysis,  and  traffic  engineering  tools 
and  services  which  are  focused  on 
improving  the  end-to-end  performance 
for  data  intensive  scientific 
applications;  and  (3)  collaboratorles  to 
test  and  validate  the  enabling 
technologies  for  discipline-specific 
applications.  Collaborations  across 
organizations  that  include  networking 
researchers,  middleware  developers  and 
discipline-specific  scientists  are 
encouraged.  The  full  text  of  Program 
Notice  01-06  is  available  via  the 
Internet  using  the  following  web  site 
ad  dress :  http  -.11  www.  science .  doe.gov/ 
production/grants/grants. html. 
DATES:  Preapplications  referencing 
Program  Notice  01-06  should  be 
received  by  January  31,  2001.  Formal 
applications  in  response  to  this  notice 
should  be  received  by  4:30  p.m.,  E.S.T.. 
March  15,  2001,  to  be  accepted  for  merit 
review  and  funding  in  FY  2001. 
ADDRESSES:  Preapplications  referencing 
Program  Notice  01-06  should  be  sent 
via  e-mail  using  the  following  address: 
preapplications@er.doe.gov.  Formal 
ap^slications  referencing  Program  Notice 
-01-06,  should  be  forwarded  to:  U.S. 
Department  of  Energy.  Office  of  Science. 
Grants  and  Contracts  Division,  SC-64. 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  ATTN:  Program  Notice 
01-06.  This  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Ser\'ice  Express  Mail  or  any  commercial 
mail  delivery  service,  or  when  hand- 
carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  this  notice 
contact:  National  CoUaboratories:  Dr. 
Mary  Anne  Scott,  Office  of  Advanced 
Scientific  Computing  Research,  SC-31, 
Office  of  Science,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown.  MD  20874-1290, 
telephone:  (301)  903-6368,  e-mail; 
scott@er.doe.gov. 

High  Performance  Networks:  Dr. 
Thomas  D.  Ndousse.  Office  of  Advanced 
Scientific  Computing  Research,  SC-31, 


Office  of  Science,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown.  MD  20874-1290, 
telephone:  (301)  903-9960,  e-mail: 
tndousse@er.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Background:  ScientifirDiscovery 
Through  Advanced  Computing 

Advanced  scientific  computing  will 
be  a  key  contributor  to  scientific 
research  in  the  21st  Century.  Within  the 
Office  of  Science  (SC),  scientific 
computing  programs  and  facihties  are 
already  essential  to  progress  in  many 
areas  of  research  critical  to  the  nation. 
Major  scientific  challenges  exist  in  all 
SC  research  programs  that  can  best  be 
addressed  through  advances  in 
scientific  supercomputing — designing 
materials  with  selected  properties, 
elucidating  the  structure  and  function  of 
proteins,  understanding  and  controlling 
plasma  turbulence,  and  designing  new 
particle  accelerators.  To  help  ensure  its 
missions  are  met,  SC  is  bringing 
together  advanced  scientific  computing 
and  scientific  research  in  an  integrated 
program  entitled  "Scientific  Discovery 
Through  Advanced  Computing." 

The  Opportunity  and  the  Challenge 

Extraordinary  advemces  in  computing 
technology  in  the  past  decade  have  set 
the  stage  for  a  major  advance  in 
scientific  computing.  Within  the  next 
five  to  ten  years,  computers  that  are 
1 ,000  times  faster  than  today's 
computers  will  become  available.  These 
advances  herald  a  new  era  in  scientific 
computing.  Using  such  computers,  it 
will  be  possible  to  dramatically  extend 
our  exploration  of  the  fundamental 
processes  of  nature  (e.g.,  the  structure  of 
matter  from  the  most  elementary 
particles  to  the  building  blocks  of  life) 
as  well  as  advance  our  ability  to  predict 
the  behavior  of  a  broad  range  of 
complex  natural  and  engineered 
systems  [e.g.,  the  earth's  climate  or  an 
automobile  engine). 

To  exploit  this  opportunity,  these 
computing  advances  must  be  translated 
into  corresponding  increases  in  the 
performance  of  the  scientific  codes  used 
to  model  physical,  chemical,  and 
biological  systems.  This  is  a  daunting 
problem.  Current  advances  in 
computing  technology  are  being  driven 
by  market  forces  in  the  commercial 
sector,  not  by  scientific  computing. 
Harnessing  commercial  computing 
technology  for  scientific  research  poses 
problems  unlike  those  encountered  in 
previous  supercomputers,  in  magnitude 
as  well  as  in  kind.  As  noted  in  the  1998 


report'  from  the  NSF/DOE  "National 
Workshop  on  Advanced  Scientific 
Computing"  and  the  1999  report  -  from 
the  President's  Information  Technology 
Advisory  Committee,  this  problem  will 
only  be  solved  by  increasing 
investments  in  computer  software — in 
research  and  development  on  scientific 
simulation  codes  as  well  as  on  the 
mathematical  and  computing  systems 
software  that  underlie  these  codes. 

Investment  Plan  of  the  Office  of  Science 

To  meet  the  challenge  posed  by  the 
new  generation  of  terascale  computers, 
SC  will  fund  a  set  of  coordinated 
investments  as  outlined  in  the  long  plan 
for  scientific  computing.  Scientific 
Discovery  through  Advanced 
Computing,  *  submitted  to  Congress  on 
March  30,  2000.  First,  it  will  create  a 
Scientific  Computing  Software 
Infrastructure  that  bridges  the  gap 
between  the  advanced  computing 
technologies  being  developed  by  the 
computer  industry  and  the  scientific 
research  programs  sponsored  by  the 
Office  of  Science.  Specifically,  the  SC 
effort  proposes  to: 

•  Create  a  new  generation  of 
Scientific  Simulation  Codes  that  take 
full  advantage  of  the  extraordinary 
computing  capabilities  of  terascale 
computers. 

•  Crsate  the  Mathematical  and 
Computing  Systems  Software  to  enable 
the  Scientific  Simulation  Codes  to 
effectively  and  efficiently  use  terascale 
computers. 

•  Create  a  CoUaboratory  Software 
Environment  to  enable  geographically 
separated  scientists  to  effectively  work 
together  as  a  team  and  to  facilitate 
remote  access  to  both  facilities  and  data. 

These  activities  will  be  supported  by 
a  Scientific  Computing  Hardware 
Infrastructure  that  has  been  tailored  to 
meet  the  needs  of  its  research  programs. 
The  Hardware  Infrastructure  is  robust. 
to  provide  the  stable  computing 
resources  needed  by  the  scientific 
applications;  agile,  to  respond  to 
innovative  advances  in  computer 
technology  that  impact  scientific 
computing:  and  flexible,  to  allow  the 
most  appropriate  and  economical 
resources  to  be  used  to  solve  each  class 


'  This  workshop  was  spcmsorpc)  b>  the  Natiniiril 
•Science  Foundation  and  the  Department  of  Eihtrv 
and  hosted  bv  the  .\ational  .■\iademy  of  Sciences  on 
lulv  30-31.  1998.  Copies  of  the  rejiort  mav  be 
obtained  from:  http;  'www.pr.iioe.gov/production/ 
ot:tri/mii:s/index.html 

-'  Copies  of  the  PIT.\C  report  may  be  obtained 
troni:  ht>p:"H-\yw.ccic.gov.'ac:'rpport,'. 

•Copies  of  the  SC  c  oinputing  plan.  Scientific 
Discoverv  through  ,\d\an<ed  (jiniputing.  can  be 
downhjaded  from  the  SC  web  site  at.  http:/' 
www-sc. doe. gr.v/productiun/octr/ index,  html. 


cf  problems.  Specifically,  the  SC 
proposes  to  support: 

•  A  Flagship  Oimputing  Facility,  the 
National  Energy  Research  Scientific      ^ 
Computing  Center  (NERSC).  to  provide 
the  robust,  high-end  computing 
resources  needed  by  a  broad  range  of 
scientific  research  programs. 

•  Topical  Computing  Facilities  to 
provide  computing  resources  tailored 
for  specific  scientific  applications  and 
to  serve  as  the  focal  point  for  an 
application  community  as  it  strives  to 
optimize  its  use  of  terascale  computers. 

•  Experimental  Computing  Facilities 
to  assess  the  promise  of  new  computing 
technologies  being  developed  by  the 
computer  industry  for  scientific 
applications. 

Both  sets  of  investments  will  create 
exciting  opportunities  for  teams  of 
researchers  from  laboratories  and 
universities  to  create  new  revolutionary- 
computing  capabilities  for  scientific 
discovery. 

The  Bentfits 

The  Scientific  Computing  Software 
Infrastructure,  along  with  the  upgrades 
to  the  hardware  infrastructure,  will 
enable  laboratory-  and  university 
researchers  to  solve  the  most 
challenging  scientific  problems  faced  by 
the  Office  of  Science  at  a  level  of 
accuracy  and  detail  never  before 
achieved.  These  developments  will  have 
significant  benefit  to  all  of  the 
government  agencies  who  rely  on  high- 
performance  scientific  computing  to 
achieve  their  mission  goals  as  well  as  ta^ 
the  U.S.  high-performance  computing 
industr>-. 

Background:  National  CoUaboratories 
and  High  Performance  Networks 

The  current  core  programs  in  .\SCR 
are  intended  to  enhance  the 
Department's  ability  to  satisfy  mission 
requirements  through  advanced 
technologies  such  as  distributed 
computing,  national  CoUaboratories. 
high  performance  networks,  remote 
access  to  facilities,  and  remote  access  to 
petabyte-scale  datasets  with  complex 
internal  structure.  Within  this  context, 
the  National  CoUaboratories  and  High 
Performance  Networks  Programs 
provide  a  coordinated  program  of 
technology  research  and  development 
that  leverages  the  strengths  of  computer 
and  computational  science  research 
programs  and  partners  with  science 
application  pilot  projects.  Likewise, 
these  programs  support  the  Scientific 
Disco\  ery  through  Advanced 
Computing  by  enabling  integratif)n  of 
multi-institutional,  geographically- 
dispersed  researcher  into  effective, 
efficient  teams  and  by  providing 
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distributed  computing  environments 
and  tools  to  support  the  use  of  remote 
computers  and  access  to  data  and 
facilities 

Advances  in  high  performance 
network  capabilities  and  collaboration 
technologies  are  making  it  easier  for 
large  geographically  dispersed  teams  to 
collaborate  effectively.  This  is  especially 
important  for  the  teams  using  the  major 
computational  resources,  data  resources, 
and  experimental  facilities  supported  bv 
DOE  With  leadership  from  DOE.  these 
geographically  distributed  laboratories 
or  coUaboratories  hayi?  begun  to  play  an 
important  role  in  the  Nation's  scientific 
enterprise.  The  importance  of 
coUaboratories  is  expected  to  increase  in 
the  future.  However,  significant  research 
questions  must  be  addressed  if 
coUaboratories  are  to  achieve  their 
potential:  namely,  to  enable  remote 
access  facilities  that  produce  petabvjes/ 
year;  to  provide  remote  users  an 
experience  that  approaches  the  same  as 
"being  there.  "  to  provide  remote 
visualization  of  terabyte  to  petabyte  data 
sets  from  computational  simulation;  and 
to  enable  effective  remote  access  to, 
advanced  sc  ientific  computers. 

Solving  the  challenging  network  and 
distributed  computing  problems  calls 
for  new  modalities  of  scientific  research. 
Many  scientific  applications  when 
deployed  on  existing  networks  fail  to 
meet  the  end-to-end  expectatifms  for 
performance.  This  is  especiallv  true  for 
distributed  high-end  applications  such 
as  remote  visualization  and  high 
capacity  data  transfer.  Recent  advances 
in  optical  networks  brought  about  by 
Dense  Wave  Division  Multiplexing 
(DWT)M)  are  resulting  in  unprecedented 
increases  for  bandwidth  in  the  core 
networks.  However,  many  challenging 
protocol  engineering,  traffic 
engineering,  and  high-performance 
middleware  problems  must  be 
addressed  before  complex  scientific 
high-end  applications  and 
coUaboratories  can  benefit  from  this 
increase  in  bandwidth.  Harnessing  this 
bandwidth  at  the  application  level  poses 
some  important  and  challenging 
problems 

Research  is  needed  to  understand 
'vhat  services  coUaboratories  require 
and  how  these  services  should  be 
integrated  with  the  large  number  of 
network  devices  and  network-attached 
devices  that  must  work  together. 
Examples  of  the  components  and 
services  that  need  to  be  integrated 
include:  data  archives  on  tape,  high 
performance  disk  caches,  visualization 
and  data  analysis  servers  authentication 
and  security  services.  director\'  services, 
network  resources,  and  computational 
systems  including  the  computer  on  a 


scientist's  desk.  All  of  these  physical 
anil  software  services  must  be  tied 
together  by  common  software 
framework  building  blocks  or 
"middleware"  to  enable  the 
coUaboratories  of  the  future  to  succeed. 

Further,  at  the  network  level,  research 
is  needed  for  advanced  services  to 
develop  advaiK.ed  network  services  and 
tools  to  deliver  high  end-to-end 
performance  to  distributed  scientific 
applications  There  are  several  areas 
that  can  contribute  to  improving  the 
end-to-end  performance  for  secure 
multi-gigabits/sec  transport  that  some  of 
DOE's  ailvanced  scientific  applications 
require.  These  inc:lude:  enhancement  of 
existing  transport  protocols,  the 
development  of  accurate  measurement 
and  analysis  techniques,  and  the 
network  services  that  can  provide 
online  performance  predictions. 

These  challenges  will  be  addressed 
through  an  integrated  program  of 
fundanu-ntal  research  in  high 
performance  networking  and 
L:ollab(iratorv  technologies  in 
partnership  with  key  scientific 
disciplines  that  provide  the 
applications — the  research  may  be 
focuseil  for  short-term  results  (within 
three  yeju-s)  or  long  term  (five-years  and 
greater).  This  announcement  seeks 
applications  in  three  areas: 

1   .Middleware:  research  and 
development  projects  that  will  address 
indiviciual  tecnnolog\-  elements  to 
enable  universal,  ubiquitous,  easv 
access  to  remote  resimrces  or  that  will 
contribute  to  the  (lase  with  which 
distributed  teams  work  together. 
Enabling  high  performance  for  scientific 
applications  is  an  important 
consideration. 

2.  Collaboratory  Pilots:  research  and 
development  of  enabling  technologies 
that  is  integrated  with  and  required  bv 
distributed  scientific  applications.  An 
example  of  such  a  distributed 
application  is  the  real-time  data 
acquisition,  reduction  and  visualization 
for  macromolecular  crystallography 
using  a  high  intensitv  X-rav  light  source 
facility  remotely  Another  distributed 
application  could  bf  an  extensive 
network  measurement  and  analysis 
infrastructure  employed  to  diagnose  and 
predict  end-lo-end  performance. 

,1  High  Performance  Network 
Engineering:  research,  development, 
and  testing  of  advanced  network 
protocols,  traffic  engineering,  and 
network  services  that  can  significantly 
improve  ( apabilities,  end-to-end 
performance,  and  controllabilitv  of 
networks  infrastructures  designed  to 
support  distributed  scientific 
applications. 


To  the  extent  that  software  and/or 
infrastructure  development  is  involved, 
all  applications  to  this  notice  should 
address  the  issues  that  characterize  a 
successful  research  lifecycle.  That  is, 
technology  transfer  strategies  should  be 
provided  for  the  transition  of  research 
code  and/or  infrastructure  into  robust 
production.  Long  term  software 
evolution  and  maintenance  and  end 
user  support  should  also  be  considered. 

Integration  of  work  efforts  across  all 
projects  funded  under  this  notice  will 
occur  following  the  awards,  to  preclude 
duplication  of  effort  and  to  maximize 
leveraging  and  coordination.  Projects 
are  expected  to  work  closely  with  other 
SciDAC  teams,  where  identified  during 
this  integration.  Coordination  through  a 
participatory  management  process  will 
continue  for  the  life  of  the  projects. 
(See  http://doecollaboratory'. pnl.gov/  for 
a  list  of  currently  funded  projects  in 
National  CoUaboratories  and 
background  of  the  program  that  began  as 
the  DOE  2000  Initiative.) 
(See  http://www.er.doe.gov/production/ 
octr/mics/network — research.htm.  For 
background  on  the  High  Performance 
Networks  Program.) 

Solicitation  Emphasis  Areas 

1.  Middleware  technology  research 
and  development  projects  are  to  have 
certain  characteristics.  Products  of  this 
research  and  development  are  expected 
to  provide  services  that  interoperate  and 
feature  common  interfaces.  It  should  be 
easy  to  learn  and  use  the  tools. 
Applications  in  response  to  this  notice 
should  delineate  an  effective  strategy  for 
coupling  with  requirements  from  the 
scientific  applications  of  the  potential 
coUaboratories.  Applications  in 
response  to  this  notice  should  also 
provide  a  plan  for  software  maintenance 
and  support. 

Middleware  technology  research  and 
development  projects  that  enable 
collaboration  may  focus  on  providing  a 
broad  set  of  tools  or  toolkits  to  support, 
but  are  not  limited  to,  the  following 
areas  of  interest: 

•  Collaborative  Visualization. 

•  Collaborative  Problem  Solving 
Environments. 

•  Real-time  Analysis. 

•  Group  Collaboration. 

•  Data  Management. 

•  Science  Portals. 

•  On-line  Instrumentation. 

•  Data  Grids. 

In  addition,  middleware  technology 
research  and  development  projects  may 
address  standard  services  and  protocols 
that  are  needed  to  enable  persistent, 
universal,  and  ubiquitous  access  to 
networked  resources,  such  as,  but  are 
not  limited  to,  the  following: 


•  Directory  Services. 

•  Authentication/Authorization 
Services. 

•  Co-scheduling  Distributed 
Resources. 

•  Multicast  and  efficient  broadcast 
capabilities. 

•  Automatic  resource  discover}' 
protocols. 

•  Remote  data  access  services. 

•  Network-attached  memory  and 
storage  systems. 

•  Communications  services. 

For  middleware  technology  research 
and  development  projects,  it  is 
estimated  that  between  four  and  eight 
awards  could  be  made  in  FY  2001 ,  , 
contingent  upon  the  availability  of 
appropriated  funds.  The  scope  of  a 
single-focus  project  is  expected  to  range 
fromSl50Kto$500K. 

Collaboratory  pilots  should  have 
certain  characteristics.  The  project 
should: 

•  Address  a  problem  of  national 
scientific  or  engineering  significance 
clearly  related  to  the  mission  of  DOE 
and  have  high  visibility. 

•  Involve  geographically  separated 
groups  of  personnel  and/or  facilities 
that  are  inherently  required  to 
collaborate  or  be  used  remotely  for 
success  of  the  project. 

The  project  may: 

•  Focus  on  developing  and  providing 
a  set  of  middleware  services  needed  by 
a  broad  set  of  applications  requiring 
distributed  computing  capabilities. 

•  Focus  solely  on  advanced  network 
development  and  testing  such  as  a 
measurement  and  analysis 
inft'astructure  to  accurately  measure, 
calibrate,  diagnose  performance  related 
problems,  and  predict  the  end-to-end 
performance  of  operational  high-speed 
networks. 

All  responses  to  this  notice  must 
provide  a  plan  for  tran^tion  to 
sustaining  activities  ana  services  for  end 
users  on  completion  of  the  project.  The 
scope  of  a  collabferatory  pilot  is 
expected  to  be  about  $0.5M  to  $2.5M 
total  per  year.  This  is  the  total  for  all  the 
institutions  participating  and  it  is 
expected  that  a  single  institution  would 
be  funded  at  a  level  of  no  more  than 
$600K.  It  is  estimated  that  three  to  five 
awards  will  be  made  for  this  area  during 
FY  2001. 

It  is  also  possible  for  middleware 
technology  research  and  development 
projects  and/or  collaboratory  pilots  to 
address  an  element  for  evaluating 
systems  and  their  impact  on  the  process 
of  science,  namely  identifying  factors 
that  facilitate  or  impede  the  adoption  of 
technology, 

2.  High  Performance  Network 
Engineering  is  key  to  the  DOE  vision  of 


collaborative  scientific  research 
environments  in  which  geographically 
distributed  research  teams  and 
computing  resources  are  interconnected 
to  form  a  virtual  computing  research 
environment.  Emerging  high-end 
scientific  applications,  when  deployed 
on  existing  networks,  fail  to  meet  the 
expected  end-to-end  performance, 
latency,  security,  and  guaranteed  quality 
of  service  required  for  complex 
scientific  investigations.  The  high- 
performance  network  program  addresses 
these  challenges  in  the  current 
announcement  by  focusing  in  three 
major  research  areas  of  high 
performance  network  engineering: 

•  Network  Measurement  and 
Analysis:  Focuses  on  the  fundamental 
issues  of  end-to-end  performance 
through  measurement  and  analysis. 

•  High-performance  Transport 
Protocols:  Addresses  the  performance 
and  security  enhancement  issues  of 
traditional  protocols  operating  in  high- 
speed, high-performance  networks. 

•  Advanced  Traffic  Engineering  Tools 
And  Services:  Deals  with  advanced 
tools  and  service  for  managing, 
differentiating,  and  controlling  network 
traffic  in  order  to  satisfy -the  end-to-end 
performance  objectives. 

(a)  Network  Measurement  and 
Analysis:  Applications  may  address 
innovative  scalable  network 
measurement  and  analysis 
inft^astructures,  tools,  services,  etc.,  that 
can  be  used  to  accurately  measure, 
calibrate,  diagnose  performance  related 
problems,  and  predict  the  end-to-end 
performance  of  operational  high-speed 
network  networks.  This  may  involve 
passive  and  active  measurement.  SNMP 
derived  data,  or  a  combination  and  may 
include,  but  not  be  limited  to,  the 
following: 

•  Bandwidth  estimation  techniques 
for  high-speed  links  (OC-12,  OC-48)^ 

•  Measurement  infrastructures  to  *■ 
collect,  store,  and  analyze  traffic  traces. 

•  Distributed  agent  architecture  for 
network  measurement  and  analysis. 

•  On-line  analysis  and  data  mining  of 
measured  data. 

•  Dynamic  end-to-end  path  selection 
based  on  online  analysis. 

•  Measurement  and  calibration  of 
transport  protocol  performance. 

Applications  focusing  on 
measurement  and  analysis 
infrastructures  are  expected  to  work  in 
close  collaboration  with  DOE's  Energy" 
Science  Network  (ESnet)  in  the 
deployment  measurement  facilities.  A 
network  research  testbed  facility  has 
been  established,  with  the  cooperation 
of  ESnet,  for  experimental  network 
research  activities.  Researchers 
requiring  the  use  of  this  experimental 


facility  are  encouraged  to  work  closely 
with  the  ESnet  Research  Support 
Subcommittee  (ESRSC)  chartered  to 
coordinate  the  activities  of  the  testbed. 
A  complete  description  of  this 
experimental  facility  can  be  found  at 
http:/  /\^'\^■w.es.net . 

(b)  High-Performance  Transport 
Protocols:  The  performance  expectation 
for  the  delivery  of  multi-gigabits/sec 
throughput  to  distributed  scientific 
applications  far  e.xceeds  the  capability 
of  current  networks.  This  performance 
expectation  raises  some  fundamental 
questions  concerning  the  capability  of 
conventional  routing  protocols 
optimized  for  low-speed,  best-effort 
traffic.  The  current  announcement 
addresses  transport  protocol 
performance  issues  %  seeking 
innovative  approaches  that  may  include 
but  are  not  be  limited  to  the  following; 

•  Transport  protocol  measurement, 
tuning,  and  calibration  tools. 

•  Adaptive  extensions  of  transport 
protocols  for  high-speed  networks. 

•  High-performance  network  traffic 
characterization. 

•  Transport  protocol  parallelization  at 
high-speed. 

The  objective  is  to  redut:e  the 
contribution  of  transport  protocol  on 
end-to-end  congestion.  Potential 
applications  must  provide  a  sound 
mathematical  analysis  of  the  proposed 
enhancements  when  subjected  to  high- 
end  scientific  applications  that 
potentially  exercise  its  important 
features. 

(c)  Advanced  Traffic  Engineering 
Tools  and  Services;  Addresses  the 
resource  and  performance  optimization 
of  high-performance  and  high-speed 
networks,  including  advanced  traffic 
management  and  control  strategies, 
services,  and  tools  that  can  be  used  for 
traffic  differentiation  and  for  steering 
traffic.  Applications  may  focus  on.  hut 
are  not  limited  to.  the  following: 

•  QoS-based  routing  and  source 
routing. 

•  Dynamic  routing  and  traffic  control 

•  Congestion  notification  and 
avoidance. 

•  Bandwidth  brokering  services. 

•  Advanced  traffic  management  tools 
and  ser\ices. 

•  Simulation  of  large  traffic  flows. 
Applications  addressing  these  and 

other  related  issues  should  concentrate 
on  those  activities  that  lead  to  a 
significant  improvement  in  end-to-end 
performance  of  applications  running 
across  high  performance  networks. 

The  high-performance  network 
research  program  anticipates  funding 
projects  in  these  three  areas  in  FY  2001 . 
it  should  also  be  noted  that  a 
collaborator}-  pilot  (as  discussed  under 
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section  2.)  may  focus  solely  uii 
advanced  network  development  and 
testing  such  as  a  measurement  and 
analvsis  infrastructure  to  accurately 
measure,  calibrate,  diagnose 
performance  related  problems,  and 
predict  the  end-to-end  performance'  of 
operational  high-spe-ed  networks.  The 
scope  (jf  a  single  project  is  expected  to 
range  from  SlSnK  to  S500K. 

Preapplications 

Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preappUration  that  consists  of  two  to 
three  pages  of  narrative  describing  the 
research  objectives  and  technical 
approach(s).  Preapplications  will  be 
reviewed  relative  to  the  scope  and    . 
research  needs  of  the  ASCR  National 
Collaboratories  and  High  Performaiu:e 
Networks  Programs,  as  outlined  in  the 
summarv  paragraph  and  m  the 
SUPPLEMENTARY  INFORMATION.  The 
preapplication  should  identify,  on  the 
cover  sheet,  the  title  of  the  project,  the 
institution,  principal  investigator  name, 
telephone,  fax.  and  e-mail  address  The 
focus  element  (Middleware  Technology. 
Collaboratory  Pilots,  or  High 
Performance  Network  Engineering)  for 
the  preapplic  ation  should  also  be 
clearly  identified.  A  response  to  each 
preapplication  discussing  the  potential 
programmatic  relevance  of  a  formal 
application  will  be  communicated  to  the 
Principal  Investigator  within  7  to  14 
days  rif  receipt. 

Collaboration 

Applicants  are  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as.  universities, 
industr\-,  non-profit  organizations, 
federal  laboratories  dnd  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratorif-s,  where 
appropriate,  .ind  to  include  cost  sharing 
wherever  feasible.  Additional 
information  on  collaboration  is  available 
in  the  .\ppli(;ation  Guide  for  the  Uffice 
of  Science  Financial  Assistanc:e  Program 
that  is  a\  ailable  via  the  Internet  at: 
http://www.se  doe.gov/production/ 
grant  s/Colab.  html. 

Program  Funding 

It  is  anticipated  that  up  to  Sh  million 
will  be  available  for  all  Natiimal 
Collaboratories  and  High  Performance 
Networks  Programs  awards  in  Fiscal 
Year  2001:  from  ten  to  as  many  as 
fifteen  awards  are  anticipated, 
contingent  on  availability  of 
appropriated  funds  in  FY  2001  and  the 
size  of  the  awards.  Multiple  year 
funding  is  expected,  also  contingent  on 


availability  of  funds  and  progress  of  the 
research 

.Awards  are  expected  to  be  at  most 
S.T()0. ()()()  per  year  for  individual 
middleware  ttjchnology  and  network 
engineering  R&D  projects.  Awards  for 
collaboratory  pilots  are  expected  to  be  at 
most  $2.5  million  per  year.  Since  pilots 
are  expected  to  be  muhi-in.stitution 
projects,  awards  under  this  notice 
would  range  from  S200.000  to  5600,000 
for  partii  ipation  in  a  pilot.  The  term  for 
projects  can  be  from  one  to  three  years. 

Merit  Review 

.•\pplications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  c;riteria,  w'hich  are  listed  in 
descending  order  of  importance  codified 
at  10  CFRfi05  10(d): 

(1)  Scientific  and/or  Technical  Merit 
of  the  Project: 

(2)  Appropriateness  of  the  Proposed 
Method  or  .Approach; 

(3)  Competency  of  .Applicants 
Personnel  and  Adequacy  of  Proposed 
Resources; 

(4)  Reasonableness  and 
.'\[)propriateness  of  the  Proposed 
Budget 

The  evaluation  under  item  1, 
Scientific  and/or  Technical  Merit  of  the 
Project,  will  also  consider  the  following 
ehunents: 

(a)  The  potential  of  the  proposed 
project  to  make  a  significant  impact  in 
the  effec;tiveness  of  SciDAC  applications 
researchers. 

(b)  The  degree  to  which  an 
application  area  c:an  benefit  from 
collaborative  tec:hnology. 

(c)  The  extent  to  which  the  project 
will  test  important  collaborative 
technologies. 

(d)  The  extent  to  which  the  results  of 
the  project  are  extensible  to  other 
program  or  discipline  areas. 

The  evaluation  under  item  2, 
,Appropriateness  of  the  Proposed 
Method  or  .Approach,  will  also  consider 
the  following  elements: 

(a)  The  degree  to  which  the  project 
adheres  to  the  management  philosophy 
of  inc:orporating  collaboration  into  the 
project  execution. 

(b)  The  cjuality  of  the  plan  for 
ensuring  interoperabilit\'  and 
integration  with  software  produced  by 
other  SciDAC  efforts. 

(c)  The  extent  to  which  the  project 
inciorporates  broad  community 
(industry/academia/other  federal 
programs)  interaction. 

(d)  Quality  and  clarity  of  proposed 
work  schfuiule  and  deliverables. 

(e)  Knowledge  of  and  coupling  to 
previous  efforts  for  collaborative 
technologies  such  as  DOE  2000, 


The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  inyestigator(s)  and  the 
submitting  institution. 

Submission  Information 

The  Project  Description  must  be  20 
pages  or  less,  exclusive  of  attachments. 
It  must  contain  an  abstract  or  project 
summarv'  on  a  separate  page  with  the 
name  of  the  applicant,  mailing  address, 
phone,  FAX  and  E-mail  listed.  The 
application  must  include  letters  of 
intent  from  collaborators  (briefly 
describing  the  intended  contribution  of 
each  to  the  research),  and  short 
curriculum  vitaes  for  the  applicant  and 
any  co-PIs, 

To  provide  a  consistent  format  for  the 
submission,  review  and  solicitation  of 
grant  applications  submitted  under  this 
notice,  the  preparation  and  submission 
of  grant  applications  must  follow  the 
guidelines  given  in  the  Application 
Guide  for  the  Office  of  Science 
Financial  Assistance  Program,  10  CFR 
Part  605.  Access  to  SC's  Financial 
Assistance  Application  Guide  is 
possible  via  the  World  Wide  Web  at: 
http://wH-\v. science.doe.gov/production/ 
grants/ grants. h  tml. 

The  Catalog  of  Pederal  Domestic 
.\sMstdnLO  number  for  this  program  is 
81.049.  and  the  solicitation  control  number  is 
ERF.AP  10  CFR  Part  605. 

Issued  in  Washington.  D(;  on:  December  7, 
2000. 

(ohn  Rodney  Clark, 

Assoriate  Director  of  Science  for  Resource 
Management 
.  |FR  Doc.  00-322.T1  Filed  12-18-tiO:  8:4.5  am] 

BILUNG  CODE  6450-01 -U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -45-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Application 

Dei  ember  i:i.  200U. 

On  December  4,  2000.  Colorado 
Interstate  Gas  Company  (CIG),  P.O.  Box 
1087.  Colorado  Springs,  Colorado 
80944,  filed  in  Docket  No,  CPOl-45-000 
an  application  pursuant  to  Section  7  of 


the  Natural  Gas  Act  (NGA)  and  the 
Commission's  Rules  and  Regulations  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  CIG  to  construct, 
own,  operate,  and  maintain  facilities  in 
order  to  provide  new  transportation 
capacity  to  transport  fuel  for  electric    ■ 
generation  and  for  local  gas  distribution 
system  supply,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  at 
h  ttp  ://ww\v.ferc.fed.  us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Specifically,  Tuscarora  proposes  to 
construct  and  operate: 

•  .Approximately  35.1  miles  of  24-inch 
diameter  pipeline  and  appurtenant  facilities 
which  will  begin  at  CIG's  existing  Ault  Meter 
.Station  in  Section  4,  Township  7  North, 
Range  66  West,  Weld  County,  Colorado  and 
extend  southward  and  parallel  with  CIG's 
existing  pipeline,  terminating  at  the  Fort 
Lupton  Compressor  Station  in  Section  34, 
Township  2  North,  Range  66  West,  Weld 
County,  Colorado. 

•  Two  new  2.225  horsepower  (ISO  rated) 
natural  gas  fired  reciprocating  compressor 
units  and  appurtenant  facilities  at  the  Fort 
Lupton  Compressor  Station  in  Section  34. 
Township  2  North,  Range  66  West,  Weld 
CAiunty,  Colorado. 

•  .Approximately  84  miles  of  20-inch 
diameter  pipeline  and  appurtenant  facilities 
whi(  h  will  begin  at  the  Watkins  Station  in 
Section  :n  township  3  South,  Range  65  West. 
Weld  Countw  Colorado  and  extend 
southward  and  parallel  with  CIG's  existing 
\'ailey  Line  to  CIG's  Nixon  Lateral  in  Section 
25.  Township  16  South,  Range  65  West.  El 
Paso  County  Colorado. 

C;iG  estimates  that  the  proposed 
facilities  will  cost  $72,138,900  and  CIG 
proposes  to  roll-in  these  costs  into  its 
existing  rates,  CIG  has  entered  into  firm 
contracts  and  precedent  agreements  for 
282,000  dth  per  day  of  capacity  to  be 
created  by  the  proposed  expansion,. 

Questions  regarding  the  details  of  this 
proposed  project  should  be  directed  to 
James  R,  West,  Manager,  Certificates, 
Colorado  Interstate  Gas  Company,  P.O. 
Box  1087,  Colorado  Springs,  Colorado 
80944,  call  (719)  520-4613. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  3.  2001,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC.  20426,  a  motion  to 
inter\'ene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10),  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 


the  Secretarv'  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every'  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 


person  has  comments  on  community 
and  landowmer  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  ma\'  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001[a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.  fere.  fed. us/pfi /doorbell. htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
commission  will  issue  another  notice 
describing  that  process.  At  the  end  (if 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P,  Boergers, 

Secretarx'. 

\VR  D(H  .  00-32265  Filed  12-18-00:  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  RP96-389-016] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

D.H  ember  13   2000. 

Take  notice  that  on  December  fi.  2000. 
Columbia  Gulf  Transmission  f^ompan\ 
(Columbia  Gulf)  tendered  for  filing  the 
following  .Agreement  to  a  recently  filed 
negotiated  rate  transaction: 

iTS-2  Service  .Agreement  No.  70083  between 
Columbia  Gulf  Transmission  Company  and 
Lxxon  Mobil  Corporation  dated  November 
30.  2000 

Transportation  service  which  was 
scheduled  to  commence  December  2, 
2000. 

Columbia  Gulf  states  that  copies  of 
the  filing  have  been  ser\ed  cm  all  parties 
on  the  official  service  list  created  by  the 
Secretary  in  the  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Ccmimission, 
888  First  Street.  .N.E.,  Washington,  D,C. 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  .All  such  motions 
or  protests  must  be  filed  in  acc;ordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  is 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings, 
.Any  person  wishing  to  become  a  party 
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must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  etre  available  for  public 
inspection  in  the  Public  Reference 
Room  This  filing  may  be  viewed  on  the 
web  at  http:// 

www  fere. fed. us/online/rims. htm  (call 
202-208-2222  for  assistancp) 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  J85.2001(a)(  llfiiil 
and  the  instructions  on  the 
Commission's  web  site  at  http    '- 
www  fere. fed. us/efi/doorbeel. htm. 

David  P.  Boergers, 

Secretary: 

IFR  Dm(    n(V-^22f.c)  Filed  12-18-00:  8:4.5  ami 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-383-016] 

Dominion  Transmission,  Inc;  Notice  of 
Negotiated  Rate 

December  13,  2000. 

Take  notice  that  on  Decombor  6.  2000. 
Ill  c:()mpliant:t'  with  the  (^omnussinn's 
Letter  Order,  in  Docket  No  RP9e)-383- 
012,  Dominion  Transmission  Inc.  (DTll 
tendered  for  filing  a  negotiated  rate 
agreement  for  FT  ser\'ice  between  DTI 
and  Allegheny  Energy  Unit  1  and  2, 
L.L.C.  l.Vllegheny).  together  with  an 
explanation  of  the  contractual  rights  and 
obligations  under  that  agreement 
(November  2000  FT  .\greement) 

DTI  states  that  Exhibit  A  to  the 
November  200U  FT  Agreement  clarifies 
that  the  maximum  quantities  of  gas  that 
DTI  shall  deliver  and  that  Customer  may 
tender  are  a  MDTQ  of  2,5.000  Dt  and  a 
MATQ  of  9.125.000  DT.  DTI  notes  that 
these  figures  are  the  same  as  the 
contract  quantities  specified  on  Second 
Revised  Sheet  No   1404,  thus  alleviating 
the  Commission's  concern,  he  contract 
exhibit  also  clarifies  that  DTI's 
obligation  is  a  fixed  daily  and  annual 
contract  maximum  quantity  entitlement 
and  that  DTI  is  not  obligated  in  anv  way 
to  provide  service  at  an  unstated  "full 
requirements  "  level. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  the  parties  to  this 
proceeding 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  moticm 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  (Commission 
888  First  Street.  NE  ,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385  211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 


or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
(Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
hms.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(jii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us./efi/doorheU.htm. 

David  P.  Bfiergers, 

Scerefnn- 

IFR  Doc.  00-32270  Filed  12-18-00.  8:45  am| 

BILUNG  CODE  6n7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -184-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  13.  2()()() 

Take  notice  that  on  December  11. 
2000.  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  as  part  of  its 
FERC  Cas  Tariff.  Second  Revised 
Volume  No.  1-A,  Substitute  Eighth 
Revised  Sheet  No.  29.  with  an  effective 
date  of  January'  1.  2001. 

El  Paso  states  that  the  tendered  sheet 
revi.ses  the  fuel  charge  applicable  to 
transportation  service  on  El  Paso's 
system.  The  proposed  fuel  changes 
include  removal  of  the  fuel  costs 
attributable  to  the  Waha  facilities  that 
are  the  subject  of  the  abandonment 
application  at  Docket  No.  CPOO-437- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
tf)  intervene  or  a  protest  with  the 
P'ederal  Energy  Regulatorv  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
2042b.  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154  210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conimission's  web  site  at  http:/ 
/www. fere. fed. us/efi/doorbell. htm. 

David  P,  Boergers, 

Secivtary 

[FR  Doc.  00-32266  Filed  12-18-00:  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01 -19-000] 

H.Q.  Energy  Services  (U.S.),  Inc. 
Complainant  v.  New  York  Independent 
System  Operator,  Inc.  Respondent; 
Notice  of  Complaint 

[>(  ember  13.  2000. 

Take  notice  that,  on  December  12, 

2000,  H.Q.  Energy  Services  (U.S.).  Inc. 
(HQUS)  submitted  for  filing  a  Complaint 
against  the  New  York  Independent 
System  Operator  (NYISO),  requesting 
that  the  Commission  order  the  NYISO  to 
restore  the  original  market  clearing 
prices  for  energy  on  May  8,  2000. 

HQUS  states  that  it  has  served  a  copy 
of  the  filing  on  the  NYISO. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  Januarv-  2, 

2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (ilommission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims. htm  (call 
202-208-2222}  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  Januarv  2,  2001.  Comments  and 


protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-32264  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR01 -3-000] 

Magnolia  Pipeline  Corporation;  Notice 
of  Petition  for  Rate  Approval 

December  13,  2000. 

Take  notice  that  on  November  13, 
2000,  Magnolia  Pipeline  Corporation 
(Magnolia),  filed  a  petition  for  rate 
approval,  pursuant  to  Section  311  of  the 
Natural  Gas  Policy  Act  (NGPA),  and 
Section  284.123(b)(2)  of  the 
Commission's  Regulations  requesting 
that  the  Commission  approve 
Magnolia's  continued  use  of  its  current 
maximum  rate  of  $0.1621  per  Dth,  plus 
reimbursement  of  actual  fuel  use  up  to 
three  percent,  for  Section  311 
interruptible  transportation  services 
performed  on  Magnolia's  system. 

Magnolia  is  an  intrastate  pipeline 
within  the  meaning  of  Section  2(16)  of 
the  NGPA,  and  owns  and  operates 
facilities  within  the  State  of  Alabama. 
Magnolia  states  that  even  if  it  were  able 
to  collect  its  current  maximum  rate,  it 
would  not  recover  its  total  cost  of 
service  because  its  throughput  is 
significantly  lower  than  expected. 
Further,  since  market  conditions  do  not 
allow  it  to  collect  its  current  maximum 
rate,  Magnolia  is  seeking  only  to  re- 
justif}'  such  rate.  Magnolia  proposes  an 
effective  date  of  November  21,  2000, 
while  reserving  the  right  to  increase  its 
Section  311  rate  at  a  ftiture  date. 

Pursuant  to  section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date  of  Magnolia's 
Petition,  Magnolia's  rates  for  firm  and 
interruptible  storage  services  will  be 
deemed  to  be  fair  and  equitable.  The 
Commission  may  within  such  150  day 
period  extend  the  time  for  action  or 
institute  a  proceeding  in  which  all 
interested  parties  will  be  afforded  an 
opportunity  for  written  comments  and 
the  oral  presentation  of  views,  data  and 
arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  motions  must  be  filed  with 
the  Secretary  of  the  Commission  on  or 
before  December  28,  2000.  This  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.200(a)(l)(iii)  and  the  instruction  on 
the  Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers. 

Secretary. 

|FR  Doc.  00-32268  Filed  12-18-00:  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -5-002] 

Mid  Louisiana  Gas  Company;  Notice  of 
Compliance  Filing 

December  13,  2000. 

Take  notice  that  on  December  6.  2000, 
Mid  Louisiana  Gas  Company  filed  under 
protest  the  following  revised  tariff 
sheets  to  comply  with  the  Commission's 
November  21,  2000,  Letter  Order  herein 
relative  MidLa's  earlier.  Order  No.  587- 
L  compliance  filing.  As  mandated  by 
such  Letter  Order  and  Order  No.  587- 
L,  the  revised  tariff  sheets  are  to  be 
effective  as  of  November  1,  2000. 

Sub  Fourth  Revised  Sheet  No.  135 
Original  Sheet  No.  135.-\ 
Original  Sheet  No.  135B 
Orifinal  Sheet  No.  136,  and 
Original  Sheet  No.  137. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulaton'  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Copies  of  this  filing 
are  on  file  with  the  commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(al(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

St'crflary. 

|FR  Doc.  00-32272  Filed  12-18-00:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -4-002] 

Midcoast  Interstate  Transmission,  inc.; 
Notice  of  Compliance  Filing 

December  13,  2000 

Take  notice  that  on  December  6,  2000. 
Midcoast  Interstate  Transmission.  Inc. 
(MIT)  filed  under  protest  the  following 
revised  tariff  sheets  to  comply  with  the 
Commission's  November  21.  2000. 
Letter  Order  herein  relative  MIT's 
earlier,  Order  No.  587-L.  compliance 
filing.  As  mandated  by  the 
Commission's  Letter  Order  and  Order 
No.  587-L.  the  revised  tariff  sheets  are 
to  be  effective  as  of  November  1 .  2000. 

Sub  Third  Re\  ised  Sheet  Nn.  85 
Original  Sheet  Nti.  85.^ 
Original  Sheet  No.  85B.  and 
Original  Sheet  Nu  85C. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  (Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser%e  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  (Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:/' 
\\^\^\■.fe^c.fed. us/online/ rims.htm  (f.all 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  oi 
paper.  See,  18  CFR  385.2001(aH  1  )(iii) 
and  the  instructions  on  the 
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Cominissmn  s  WRb  site  at  http    ■ 
vvitii'. /pre.  fed. US' eU '  (ioorbell  htm 

David  P.  Boenjers. 

Sfcretary 

IFR  Dnr  nO-3227l  Filed  12-lB-OO:  8:45  ami 

BILLING  COOe  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Oocket  No.  TMOO-1 -25-005] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

December  13.  2000 

Take  notice  that  on  December  6.  2000. 
Mississippi  Rivpr  Transmissinn 
Corporation  (MRT)  fiU-d  with  the 
Comraission  a  compliance  filing 
revising  MRT's  annual  hie!  filing 
pursuant  tn  the  FERC  Order  Granting 
Rehearing,  issued  nn  November  24. 
2000  in  Do(  ket  .\'o  TMOO-1-25-OU4  the 
following  tariff  sheets: 

Thirty  Ninth  Revi.sed  Sheet  No.  5 
Thirty  -Ninth  Revised  Sheet  No.  6 
Thirty  Sixth  Revised  Sheet  No.  7 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas.  Illinois  and  Missouri. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator,'  ("ommission. 
888  First  Street.  N'E..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations  .•Ml  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room  This  filing  mav 
be  viewed  on  the  web  at  http: 
www. fere  fed. us 'online/rims. htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  mav  be  filed 
electronicallv  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
wu'w  ferried. us/efi/doorbell. htm. 

David  P.  Boer^ers, 

Secretary 

iPR  Dnr   00-322fi7  Filed  12-18-00;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -46-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

D(,'K!iiil)er  l,i.  2001) 

Take  notice  that  on  December  7,  2000. 
National  Fuel  Cas  Supply  Corporation 
(National  Fuel).  10  I.afavette  Square, 
Buffalo.  New  York  14203.  filed  in 
Docket  No.  CiPOl— i6-000  an  application 
pursuant  to  Sections  7(c)  and  7(b)  of  the 
Natural  (las  Act  for  a  certificate  of 
public  convenience  and  necessity  to 
operate,  on  a  permanent  basis,  certain 
facilities  at  its  existing  Holland  Storage 
Field.  Eric  Countv.  .New  York,  and 
permission  to  abandon  by  sale  200.000 
Mcf  of  base  gas  that  is  no  longer 
required,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  httpJ/wwv^'.ferc  fed.us  / 
online/nms.htm  (call  (202)  2P8-2222  for 
assistance). 

National  Fuel  states  that  Well  7395 
and  its  associated  well  line.  Line  CW- 
7395.  located  in  its  Holland  Storage 
Field.  Eric  County.  New  York,  were 
completed  in  1998  pursuant  to  18  CFR 
157.215  of  the  Commission's 
Regulations  and  National  Fuel's  Part 
157  blanket  certificate.  National  Fuel 
further  states  that  the  facilities  were 
installed  in  order  to  test  or  develop  the 
potential  of  the  Holland  Storage  Field  to 
turn  more  working  gas  and  to  restore  the 
deliverability  of  the  field.  National  Fuel 
maintains  that  based  on  its  testing 
activities  over  the  last  three  years.  Well 
7395  has  restored  5,000  Mcf  per  day  of 
deliverability  on  last  day  (base  gas 
conditions)  at  the  Holland  Storage  Field 
and  will  allow  an  additional  200,000 
Mcf  of  active  gas  to  be  turned  each  year 
National  Fuel  now  requests  permanent 
authorization  to  operate  Well  7395  and 
associated  Line  CVV-7395.  In  addition. 
National  Fuel  states  that  the  amount  of 
base  gas  required  in  the  Holland  Storage 
Field  will  decrease  by  200,000  Mcf 
upon  certification  of  Well  7395; 
therefore,  National  Fuel  requests 
permission  to  abandon  the  200,000  Mcf 
of  base  gas  no  longer  needed. 

Questions  regarding  the  details  of  this 
application  should  be  directed  to  David 
VV.  Reitz,  Assistant  General  Counsel. 
National  Fuel  Gas  Supply  Corporation 
at  (716)  857-7949,  10  Lafayette  Square, 
Buffalo.  New  York  14203. 

There  are  two  ways  to  become 
involved  in  the  Commission  s  review  of 
this  project.  First,  any  person  wishing  to 


obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  3.  2001.  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE. 
Washington.  DC.  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  bv 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  wall  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  wdll  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 


This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.200l(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
w^ww.  fere.  fed.  us/efi/doorbell.  h  tm . 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

.■\cting  Secretary. 

(PR  Doc.  00-32263  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RPOO-627-001 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

December  13.  2000. 

Take  notice  that  on  November  27, 
2000,  Northern  Natural  Gas  Company 
(Northern)  tendered  its  compliance 
filing  with  the  Commission's  Order  on 
Filings  to  Establish  Imbalance  Netting 
and  "Trading  Pursuant  to  Order  Nos. 
587-G  and  587-L  [93  FERC  H  61,903 
(2000)]  issued  on  October  27,  2000 
(October  27  Order). 

Northern  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
requirements  of  the  October  27  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  in 


accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed. us/efi/doorbell. htm. 

David  P.  Boergers. 

Secretary.  ^ 

[FR  Doc.  00-32274  Filed  12-18-00;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -183-000] 

OlcTex  Pipeline  Company;  Notice  of 
Compliance  Filing 

December  13.  2000. 

Take  notice  that  on  December  11, 
2000,  OkTex  Pipeline  Company 
(OkTex),  filed  tariff  sheets  to  become 
part  of  its  FERC  Gas  Tariff  Original 
Volume  No.  1  the  following  pro  forma 
tariff  sheets: 

Second  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  4 
6th  Revised  Sheet  No.  9 
2nd  Revised  Sheet  No.  15 
4th  Revised  Sheet  No.  17 
6th  Revised  Sheet  No.  30 
2nd  Revised  Sheet  No.  30,^ 
Fourth  Revised  Sheet  No.  38 
7th  Revised  Sheet  No.  39 
Original  Sheet  No.  40G 
Original  Sheet  No.  40K 
Original  Sheet  No.  401 
Original  Sheet  No.  401 
First  Revised  Sheet  No.  47 
First  Revised  Sheet  No.  54 
Second  Revised  Sheet  No.  60C 
Second  Revised  Sheet  No.  fil 

OkTex  states  that  on  Februar\-  9.  2000 
the  Federal  Energy  Regulatory 
Commission  (Commission)  issued  its 
final  rule  and  Order  on  rehearing 
regarding  the  regulation  of  short-term 
interstate  natural  gas  transportation 
services  in  Docket  Nos.  RM98-1 0-002 
and  RM98-1 2-002  ("Order  No.  637.  and 
637-A").  In  the  instant  filing  OkTex  is 
filing  to  implement  the  requirements  of 
Order  Nos.  637  and  637-A  relating  to 
capacity  release,  segmentation. 


operational  flow  orders,  penalties  and 
imbalance  management  services. 

OkTex  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulator}' 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulator}'  Commission. 
888  First  Street.  N.E..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.2141  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  January  12.  2001 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronicallv  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001  (a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:" 
www. fere. fed. us/efi/doorbell. htm. 

David  P.  Boergers, 

Secretary. 

IFR  Do(    00-32277  Filed  12-18-00:  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  559-002-CA] 

San  Diego  Gas  &  Electric  Company; 
Notice  of  Petition  for  Declaratory 
Order,  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

December  13.  2000. 

a.  Type  of  Filing:  Petition  for 
Declaratorv  Order  to  Find  that  the 
Rincon  Transmission  Line  Project  i.--  no 
longer  jurisdictional  and  no  longer 
requires  licensing. 

b.  Project  \'o:  559-002. 

c.  Date  Filed:  November  16.  2000. 

d.  Applicant:  San  Diego  Gas  &  Electric 
Company. 

e.  Mame  of  Project:  Rincon 
Transmission  Line  Project. 

f.  Location:ThQ  Project  is  located  in 
the  City  of  Escondido.  San  Diego 
Countv.  California. 
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g.  Filed  Pursuant  to:  Federal  Energy 
Regulatorv"  Commission  Regulaticm,  \H 
CFK  385  207 

h.  Applicant  Contact:  Abby  Walsh, 
San  Diego  Gas  &  Electric  Co..  101  Ash 
St..  San  Diego,  CA  92101.  (619)699- 
5139. 

i.  FERC  Contact:  William  Guey-Lee. 
(202) 219-2808.  or 
William  gufvlefmferc. fed. us. 

j  Deadline  for  filing  comments, 
motions  to  intervene  or  protests:  lamiary 
18.2001 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David 
Boergers.  Secretary.  Federal  Energy 
Regulatorv  Commission.  888  First 
^     Street.  .\E.,  Washington.  DC  20426. 
Comments  and  protests  may  be  filed 
electronicallv  \ia  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  >ite  at  http:// 
w\<.-w  fere  fed. us/efi/ doorbell. htm. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  inter\en()rs 
filing  documents  with  ihf'  Commission 
to  ser\e  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  ser\'ice  list  for  the  protect. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
mav  affect  the  responsibilities  of  a 
particular  resource  agency,  thev  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Project:  The  existing 
project  consists  of  a  0  b-mile-long,  12- 
kV  transmission  line  (designated  as 
Circuit  216)  extending  from  the  Rincon 
Powerhouse  of  Project  No.  176  to  ,San 
Diego  Gas  Jst  Electric:  Compa«vs  Pole 
No.  12,111.  San  Diego  Gas  &  Electric  tlo 
requests  that  the  Commission  find  that 
the  Rincon  Transmission  Line  Project  is 
no  lunger  jurisdictional  and  no  longer 
requires  licensing.  No  federal  lands  are 
occupied 

I.  Location  of  the  Filing:  A  copy  of  the 
filing  is  available  for  inspet:tion  and 
reproducti(jn  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE,  Room  2A,  Washington. 
D.C.  20426.  or  bv  calling  (202)  208- 
1  371   This  filing  may  be  viewed  on 
http:    n^\^v  fere. fed. us/online/nms  htm 
(call  (202)  208-2222  for  assistance]   A 
copy  is  also  available  for  inspection  ami 
reproduction  at  the  address  in  item  h 
above, 

m.  Individuals  desiring  to  be  in(  hided 
on  the  Commissions  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
inten.'ene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  C^ommission  will  consider  all 
protests  or  other  comments  filed,  but 
onlv  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  f)n  or  beftjre  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS",  "PROTEST',  OR 

MOTION  TO  INTERVENE",  as 
.ipplicable  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  bv  the  f'ommission's 
regulations  to:  The  Secretary'.  Federal 
Knerg\  Regulatory  C(jmmission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
A  copy  t)f  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  .Applicant  specified  in  the 
particular  applicaticm. 

Agency  C^omments — Federal,  state, 
and  local  agencies  are  invited  to  file 
(  omments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  .\ppli(. ant's  representativesi 

Da V  111  P.  Boergers. 

Secrptary. 

IFR  nor   00-322b2  Filed  1^-  IH-OO.  H.4.i  iiinl 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -182-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Det:ember  1  (   .DOO 

Take  notice  that  on  December  7.  2000, 
Texas  Eastern  rransmissioii  C>)rporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  (ias  Tariff  Sixth 
Revised  Volume  No.  1.  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 


filing,  to  become  effective  on  January  7, 
2001. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  make  the  benefits  and 
opportunities  of  e-commerce  available 
to  Texas  Eastern's  existing  and  potential 
customers  and  to  advance  the 
Commission  objectives  as  expressed  in 
Order  Nos.  637,  et  seq.  of  providing 
equality  between  the  pipeline  services 
and  capacity  release  transactions. 

Texas  Eastern  states  that  the  proposed 
tariff  modifications  permit  customers  to 
request  service  agreements 
electronically  and  to  execute  such 
contracts  on  line  via  the  LINKr  System, 
which  will  facilitate  nominations  and 
increase  the  efficiency  and  convenience 
of  the  Texas  Eastern  contracting  process 
for  all  customers.  Texas  Eastern  also 
states  that  as  part  of  the  proposed 
enhancement  to  the  Texas  Eastern 
contracting  process,  this  filing  also 
modifies  certain  tariff  provisions  to 
expedite  the  net  present  value  (NPV) 
contract  request  and  contract  execution 
processes. 

Texas  Eastern  also  states  that  copies 
of  the  filing  were  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http;//www. fere. fed. us/online/ 
rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  .See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed. us/efi/doorbell. htm. 

David  P.  Boergers, 

Si'!  rt'tan.: 

jFR  Doc.  00-3227(1  Fihul  12-18-00:  H.Ar,  am! 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-181-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

December  13,  2000. 

Take  notice  that  on  December  8,  2000, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  certain 
revised  tariff  sheets,  which  sheets  are 
enumerated  in  Appendix  A  to  the  filing. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  track  rate  changes 
attributable  to  transportation  service 
purchased  from  Dominion 
Transmission,  Inc.  (Dominion)  (formerly 
CNG  Transmission  Corporation)  iinder 
its  Rate  Schedule  GSS  the  costs  of 
which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedules  GSS  and  LSS,  and  storage 
service  pinxhased  from  Texas  Eastern 
Transmission  Corporation  under  its  Rate 
Schedule  X-28  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
S-2.  The  filing  is  being  made  pursuant 
to  tracking  provisions  under  Section  3 
of  Transco's  Rate  Schedule  GSS,  Section 
4  of  the  Transco's  Rate  Schedule  LSS 
and  Section  26  of  the  General  Terms 
and  Conditions  of  Transco's  Third 
Revised  Volume  No.  1  Tariff. 

Transco  states  that  included  in 
Appendix  B  and  C  attached  to  the  filing 
are  the  explanations  and  details 
regarding  the  computation  of  the  Rate 
Schedule  GSS,  LSS  and  S-2  rate 
changes. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  GSS,  LSS 
and  S-2  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  00-32275  Filed  12-18-00;  8:45  am] 

BiLUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-364-012] 

Wllliston  Basin  interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

December  13,  2000. 

Take  notice  that  on  December  6,  2000. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  certain  revised 
tariff  sheets  listed  on  Appenidx  A  to  the 
filing. 

Williston  basin  states  that  the  revised 
tariff  sheets  were  filed  in  compliance 
with  the  Commission's  "Order 
Accepting  Settlement  as  Modified" 
issued  November  21,  2000  in  the  above- 
reference  docket,  as  more  fully 
described  in  the  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154,210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
WHATw. fere. fed.us/online/rims. htm  (call 
202-208-2222  for  assistance). 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 


Commission's  web  site  at  http:// 
www. fere. fed. us/efi/doorbell. htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-32273  Filed  12-18-00:  8:45  am] 

BtLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01-3S-000,  et  al.] 

Riverside  Canal  Power  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  11,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Riverside  Canal  Power  Company 

[Docket  No.  ECOl-35-000) 

Take  notice  that  on  December  1,  2000, 
Riverside  Canal  Power  Company 
tendered  for  filing  pursuant  to  Section 
203  of  the  Federal  Power  Act  an 
application  for  authority  to  lease  certain 
jurisdictional  facilities  to  Southern 
California  Edison  Company  for  the 
periods  of  August  15,  2000  to  October 
30,  2000,  and  from  June  1,  2001  through 
October  31,  2001. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PG&E  National  Energy  Group,  Inc., 
PG&E  Enterprises  and  PG&E 
Shareholdings,  Inc.,  On  Behalf  of 
Themselves  and  Their  Public  Utility 
Subsidiaries 

(Docket  No.  ECOl^l-000] 

Take  notice  that  on  December  4.  2000, 
PG&E  National  Energy  Group,  Inc., 
PG&E  Enterprises  and  PG&E 
Shareholdings,  Inc.  tendered  for  filing, 
on  behalf  of  themselves  and  their  public 
utility  subsidiaries,  an  application 
under  Section  203  of  the  Federal  Power 
Act  seeking  authorization  for  certain 
changes  to  the  upstream  ownership  of 
their  public  utility  subsidiaries 
following  a  proposed  intra-eorporate 
reorganization. 

Comment  date:  December  22,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  NRG  Energy,  Inc.,  NRG  Granite 
Acquisition  LLC,  LS  Power,  LLC, 
Granite  Power  Partners  II ,  LP 

[Docket  No.  ECOl-42-000] 

Take  notice  that  on  December  6.  2000. 
NRG  Energy,  Inc.,  NRG  Granite 
Acquisition  LLC,  LS  Power,  LLC,  and 
Granite  Power  Partners  II.  LP  filed  with 
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the  Federal  Energy  Regulatory 
Commission  a  joint  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  requesting  authorization  for 
disposition  of  jurisdictional  facilities 
whereby  LS  Power.  LLC  and  its  partners 
in  Granite  Power  Partners  IL  LP  will 
transfer  to  N'RG  Energy.  Inc.  and  NRG 
Granite  Acquisition  LL(^  for  cash  and 
subject  to  certain  purchase  price 
adjustments  at  closing,  all  of  the 
partnership  interests  of  LS  Power.  LLC! 
and  the  other  partners  in  Granite  Power 
Partners  II.  LP  Granite  Power  Partners 
II.  LP  holds  directly  or  indirectly 
interests  in  a  portfolio  of  operating 
power  generating  projects  and  projects 
in  construction  and  advanced  or  early- 
stage  development.  NRG  Energy.  Inc. 
and  N'RG  Granite  Acquisition  LLC 
(collectively  NRG)  intend,  as  a  result  of 
the  proposed  transaction,  to  acquire 
ownership  interest  in  appro.ximately 
1,689  MW  in  three  facilities  in  operation 
and  construction  located  in  Denver  City. 
Texas.  Batesville,  Mississippi,  and 
Kendall  County.  Illinois.  NRG  also 
intends  to  acquire  in  the  proposed 
transaction  approximately  2.320  MW 
with  respect  to  two  additional  projects 
expected  to  be  completed  and 
conunercially  operative  as  early  as  the 
"summer  of  2002  located  in  Lee  County. 
Illinois  and  Pike  County,  Mississippi. 
Finally,  NRG  intends  to  acquire  as  a 
result  of  the  proposed  transaction 
ownership  interest  in  four  development 
projects,  which  are  in  early-stage 
development.  These  development 
projects  are  located  in  Wachula,  Florida. 
Batesville,  Mississippi,  and  Kendall 
County.  Illinois. 

The  joint  applicants  are  requesting, 
pursuant  to  18  CFR  388.112.  privileged 
and  confidential  treatment  of  the 
purchase  agreement  contained  in 
Exhibit  H  to  the  joint  application  as  the 
purchase  agreement  contains 
information  of  a  commercially  sensitive 
nature. 

Comment  date:  January  5.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

4.  American  Ref-Fuel  Company  of  Essex 
County,  BFI  Energy  Systems  of  Essex 
County,  Inc.,  Allied  Waste  Industries, 
Inc..  Duke/UAE  Ref-Fuel  LLC.  Duke/ 
UAE  Essex  LLC,  Ehike/UAE  Essex  U, 
Inc.,  United  American  Energy  Corp., 
Duke  Energy  Corporation 

[Docket  No  EC01-*0-000| 

Take  notice  that  on  December  5.  2000. 
American  Ref-Fuel  Company  of  Essex 
County.  BFI  Energy  Systems  of  Essex 
County.  Inc  ,  Allied  Waste  Industries. 
Inc..  Duke/UAE  Ref-Fuel  LLC.  Duke/ 
UAE  Essex  LLC.  Duke/UAE  Essex  II. 
Inc..  United  American  Energy  Corp  and 


Duke  Energy  Corporation  tendered  for 
filing  a  request  that  the  Commission 
approve  a  disposition  of  facilities  under 
Section  203  of  the  Federal  Power  Act 
through  change  in  control  over 
American  Ref-Fuel  Company  of  Essex 
County  (.\RC-Essex)  and  a  change  in  the 
upstream  ownership  of  United 
American  Energy  Corp.  ARC-Essex 
leases  and  operates  a  biomass-fueled 
qualifying  small  power  production 
facility  larger  than  30  MW. 

Comment  date  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  American  Ref-Fuel  Company  of 
Delaware  Valley,  L.P.,  BFI  Energy 
Systems  of  Delaware  County,  Inc., 
Allied  Waste  Industries,  Inc.,  Duke/ 
UAE  Ref-Fuel  LLC,  Duke/UAE 
Delaware  Valley  LLC,  Duke/UAE 
Delaware  Valley  II,  Inc.,  United 
American  Energy  Corp.,  Duke  Energy 
Corporation 

(Docket  No.  ECO  1-3 7-000) 

Take  notice  that  on  December  5,  2000, 
American  Ref-Fuel  Company  of 
Delaware  Valley,  LP..  BFI  Energy 
Systems  of  Delaware  County,  Inc., 
Allied  Waste  Industries,  Inc..  Duke/UAE 
Ref-Fuel  LLC,  Duke/UAE  Delaware 
Valley  LLC.  Duke/UAE  Delaware  Valley 
II,  Inc.,  United  American  Energy  Corp. 
and  Duke  Energy  Corporation  tendered 
for  filing  a  request  that  the  Commission 
approve  a  disposition  of  facilities  under 
Section  203  of  the  Federal  Power  Act  in 
connection  with  a  proposed  transfer  of 
partnership  interests  in  American  Ref- 
Fuel  Company  of  Delaware  Valley 
(ARC-Delaware  Valley)  to  subsidiaries 
of  Duke/UAE  Ref-Fuel  LLC  and  change 
in  the  upstream  ownership  of  United 
.American  Energy  Corp. 

ARC-Delaware  Valley  leases  and 
operates  a  biomass-fueled  qualifying 
small  power  production  facility  larger 
than  30  MW 

Comment  date:  December  26.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  SEMASS  Partnership,  American  Ref- 
Fuel  Company  of  SEMASS,  L.P.,  EH 
Energy  Systems  of  SEMASS,  Inc., 
Browming-Ferris  Industries  of  New 
York,  Inc.,  Allied  Waste  Industries, 
Inc.,  Duke/UAE  Ref-Fuel  LLC,  Duke/ 
UAE  Operations  of  SEMASS,  LLC, 
Duke/UAE  SEMASS  LLC,  Duke/UAE 
SEMASS  II,  Inc.,  United  American 
Energy  Corp.,  Duke  Energy  Corporation 

[Do.  ket  No   E(;01-39-O00) 

Take  notice  that  on  December  5,  2000, 
SEMASS  Partnership  American  Ref- 
Fuel  Company  of  SEMASS.  L.P..  BFI 
Energy  .Systems  of  SEMASS,  Inc., 


Browning-Ferris  Industries  of  New 
York,  Inc.,  Allied  Waste  Industries,  Inc.. 
Duke/UAE  Ref-Fuel,  LLC,  Duke/UAE 
Operations  of  SEMASS.  LLC.  Duke/UAE 
SEMASS  LLC  and  Duke/UAE  SEMASS 
II,  Inc..  United  American  Energy  Corp. 
and  Duke  Energy  Corporation  tendered 
for  filing  a  request  that  the  Commission 
approve  a  disposition  of  facilities  under 
Section  203  of  the  Federal  Power  Act  in 
connection  with  a  proposed  transfer  of 
partnership  interests  in  SEMASS 
Partnership  (SEMASS)  to  subsidiaries  of 
Duke/UAE  Ref-Fuel  LLC  and  a  change 
in  the  upstream  ownership  of  United 
American  Energy  Corp.  SEMASS  leases 
and  operates  a  biomass-fueled 
qualifying  small  power  production 
facility  larger  than  30  MW  in  size. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  York  Independent  System 
Operator,  Inc. 

[Docket  Nos.  EROO-3591-000,  EROO-1969- 
001.  EROl-94-000,  and  EROl-180-000) 

In  the  Commission's  order  issued 
November  8,  2000,  in  the  above- 
captioned  Docket  Nos.  EROO-3591-000 
and  EROO-1 969-001.  the  Commission 
held  that  the  filing  raises  certain  issues 
for  which  a  technical  conference  is  to  be 
convened.  The  orders  issued  in  Docket 
Nos.  EROl-94-000  and  ER01-180-000 
on  November  21,  2000,  also  described 
issues  to  be  discussed  at  this  technical 
conference. 

The  conference  to  address  the  issues 
has  been  scheduled  for  Monday  and 
Tuesday,  January  22  and  23,  2001,  at  an 
hour  and  place  to  be  designated  in  a 
subsequent  notice,  which  will  also  set 
forth  the  agenda  for  the  conference. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 

8.  Central  Maine  Power  Company 

[Docket  No.  EROl-598-OOOl 

Take  notice  that  on  December  6,  2000, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  as  an  initial  rate 
schedule  pursuant  to  Section  35.12  of 
the  Federal  Energy  Regulatory 
Commission's  (the  Commission) 
Regulations,  18  CFR  35.12,  an  executed 
interconnection  agreement  (the 
Agreement)  between  CMP  and  Marsh 
Power  L.P.  (Marsh  Power). 

The  Agreement  is  intended  to  replace 
and  supersede  the  unexecuted 
interconnection  agreement  filed  by  CMP 
on  March  31,  2000.  As  such,  CMP  is 
requesting  that  the  Agreement  become 
effective  March  1,  2000. 

Copies  of  this  filing  have  been  served 
upon  the  Commission,  the  Maine  Public 
Utilities  Commission,  and  Marsh  Power. 


Comment  date:  December  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Services,  Inc. 

[Docket  No.  ERO 1-599-000] 

Take  notice  that  on  December  6,  2000, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  an  unexecuted  Network 
Operating  Agreement  and  an 
unexecuted  Network  Integration 
Transmission  Service  Agreement 
between  Entergy  Services,  Inc.  and 
American  Electric  Power  Service 
Corporation,  acting  as  agent  for 
Southwestern  Electric  Power  Co. 

Comment  date:  December  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pennsylvania  Electric  Company 

[Docket  No.  EROl-600-OOOj 

Take  notice  that  on  December  6,  2000, 
Peimsylvania  Electric  Company  (doing 
business  as  GPU  Energy),  tendered  for 
filing  a  letter  agreement  (Agreement) 
between  GPU  Energy  and  Allegheny 
Energy  Supply  Company  LLC 
(Allegheny  Energy).  Under  the 
Agreement,  Allegheny  Energy  has 
agreed  tathe  operational  and  financial 
responsibilities  set  forth  in  the  GPU 
Energy  Manuals  in  connection  with 
Allegheny  Energy  becoming  the  Load 
Serving  Entity  (LSE)  for  the 
Pennsylvania  Borough  of  Summerhill. 

Copies  of  the  filing  were  served  upon 
Allegheny  Energy,  PJM  and  regulators  in 
the  Commonwealth  of  Pennsylvania. 

Comment  date:  December  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Xcel  Energy  Operating  Companies 
Northern  States  Power  Company 
Northern  States  Power  Company 
(Wisconsin) 

[Docket  No.  ER01-601-000] 

Take  notice  that  on  December  6,  2000, 
Northern  States  Power  Company  and 
Northern  States  Power  Company 
(Wisconsin)  (jointly  NSP),  wholly- 
owned  utility  operating  company 
subsidiaries  of  Xcel  Energy  Inc., 
tendered  for  filing  a  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  NSP  Energy 
Marketing.  NSP  proposes  the  Agreement 
be  included  in  the  Xcel  Energy 
Operating  Companies  FERC  Joint  Open 
Access  Transmission  Tariff,  Original 
Volume  No.  2 ,  as  Service  Agreement 
1 77-NSP,  pursuant  to  Order  No.  614. 


NSP  requests  that  the  Commission 
accept  the  agreement  effective 
November  1,  2000,  and  requests  waiver 
of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  December  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  Company  Services,  Inc. 

[Docket  No.  EROl-602-000) 

Take  notice  that  on  December  6,  2000, 
Southern  Company  Services,  Inc.  (SCS), 
as  agent  for  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company  (collectively.  Southern 
Companies),  tendered  for  its  annual 
filing  of  Revised  Accruals  for  Post- 
Retirement  Benefits  Other  than 
Pensions. 

Comment  date.- December  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  American  Transmission  Systems, 
Inc.;  Pennsylvania  Power  Company 

[Docket  No.  EROl-604-000) 

Take  notice  that  on  December  7,  2000, 
American  Transmission  Systems,  Inc., 
tendered  for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  for  Network  Integration 
Service  and  Operating  Agreements  for 
the  Network  Integration  Transmission 
Service  under  the  Pennsylvania  Electric 
Choice  Program  with  The  New  Power 
Company  and  Dominion  Retail,  Inc. 
pursuant  to  the  American  Transmission 
Systems,  Inc.,  Open  Access  Tariff.  These 
agreements  will  enable  the  parties  to 
obtain  Network  Integration  Service 
under  the  Permsylvania  Electric  Choice 
Program  in  accordance  with  the  terms  of 
the  Tariff. 

XJ\e  proposed  effective  dates  under 
these  agreements  is  November  30,  2000 
and  December  6,  2000  respectively. 

Comment  date:  December  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EROl -603-000] 

Take  notice  that  on  December  7,  2000. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an 
Intercormection  Agreement  Between 
Pacific  Gas  and  Electric  Company  and 
the  South  San  Joaquin  Irrigation  District 
(SSJID),  dated  August  23,  2000.  The 
Intercormection  Agreement  (lA  or 
Agreement)  establishes  the  terms  and 
conditions  under  which  PG&E  will 
provide  electric  system  interconnection 


between  PG&E  and  SSJID.  In  its  filing 
letter.  PG&E  has  explained  that  the  lA 
in  this  docket  is  virtually  identical  to 
that  pending  before  the  Commission  in 
Laguna  Irrigation  District,  Docket  No. 
EL98-46-000  and  related  Docket  No. 
ER99-3145-000  and  that  accepted  by 
the  Commission  in  Fresno  Irrigation 
District.  Docket  No.  EL99-50-000.  with 
the  exceptions  of  the  name  of  the 
Irrigation  District,  the  points  of 
interconnection  specified  in  Appendix 
A,  and  a  section  pertaining  to 
abandoned  points  of  interconnection. 
PG&E  has  also  explained  that  the  lA 
contains  a  reservation  of  rights  with 
respect  to  disputes  arising  under  the 
Federal  Power  Act. 

Copies  of  this  filing  have  been  served 
upon  SSJID  and  the  California  Public 
Utilities  Commission 

Comment  date:  December  28,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Allegheny  Energy  Supply  Company, 
LLC;  Monongahela  Power  Compan' 
The  Potomac  Edison  Company,  W> 
Penn  Power  Company  (d^/a  Alle^  eny 
Power) 

[Docket  No.  EROl-608-OOOl 

Take  notice  that  on  December  5.  2000, 
Allegheny  Energy  Supply  Company. 
LLC  (Allegheny  Energy  Supply), 
tendered  for  filing  revised  Sheet  Nos.  4, 
9.  19,  28,  28A.  34,  35,  39A,  43A.  47A 
and  51 A  to  its  First  Revised  Rate 
Schedule  FERC  No.  3.  filed  with  the 
Commission  on  November  13.  2000  at 
Docket  .No.  ER01^32-OOO.  The  filing 
amends  the  Agreement  to  add 
Monongahela  Power  Company  as  a 
party  with  the  other  Allegheny  Power 
companies  to  reflect  the  commencement 
of  customer  choice  in  the  State  of  Ohio 
and  updates  the  Appendices  to  the 
Agreement  accordingly,  and  makes 
some  minor  and  conforming  changes. 

Allegheny  Energy  Supply  requests  an 
effective  date  of  January  1.  2001. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Ser\ice  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission  and  all  parties  of 
record. 

Comment  date:  December  26,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 


79364 
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20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed  us/  online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secn^tary 

(FR  Dor   0(1-12260  Filed  12-18-00;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocltBt  No.  RP01-56-0001 

Transwestern  Pipeline  Company; 
Notice  of  Tectinical  Conference 

December  13  2000 

In  the  Commission's  order  issued  on 
November  22.  2000.  the  Commission 
directed  that  a  technical  conference  be 
held  to  address  issues  raised  by  the 
filing. 

Take  notice  that  the  technical 
conference  will  be  held  on  Tuesday. 
January  9.  2001.  at  10  a.m..  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  SE.  Washington.  DC 
20426 

All  interested  parties  and  Staff -are 
permitted  to  attend. 

David  Boergers.  , 

Secrctan, 

[FR  Doc  00-32261  Filed  12-18-00;  8:45  ami 

WLLING  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6918-8] 

Draft  EPA  Guidelines  for  Management 
of  Onsite/Decentralized  Wastewater 
Systems  and  Guidance  Manual  Outline 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  EPA  published  a 
document  in  the  Federal  Register  on 


October  6.  2000,  concerning  a  request 
for  comments  on  the  draft  EPA 
Guidelines  for  Management  of  Onsite/ 
Decentralized  Wastewater  Systems  and 
Guidance  Manual  Outline.  With  this 
notice.  EPA  is  reopening  and  extending 
the  comment  period  from  December  5. 
2000.  to  lanuary  19.  2001. 
DATES:  Comments  must  be  received  on 
or  before  January  19,  2001. 
ADDRESSES:  Comments  can  be  submitted 
online  at  http://www.epa.gov/owm/ 
smallc/guidelines.htm.  emailed  to 
decentralized@epa.gov.  via  U.S.  mail  to 
[oyce  Hudson,  US  EPA,  Office  of 
Wastewater  Management  (4204),  1200 
Pennsvlvania  Avenue,  NW.. 
Washington,  DC  20460.  or  faxed  to  (202) 
564-2397 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Hudson.  202-564-0657 

Dated   December  8,  2000 
].  Charles  Fox. 

Assistant  Administrator  for  Office  of  Water 
|FR  D(K    00-32241  Filed  12-18-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6918-7;  MM-HQ-2001-0005] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Settlement,  Penalty 
Assessment  and  Opportunity  To 
Comment  Regarding  Saputo  Cheese 
USA,  Inc. 

agency:  Environmental  Protection 
Agency  (EPA.). 
action:  Notice. 

SUMMARY:  EPA  has  entered  into  a 
consent  agreement  with  Saputo  Cheese 
USA.  Inc.  to  resolve  violations  of  the 
Clean  Water  Act  C'CWA").  and  its 
implementing  regulations.  Saputo 
Cheese  USA.  Inc.  failed  to  prepare  Spill 
Prevention  Control  and  Countermeasure 
("SPCC  ")  plans  for  four  facilities  where 
thev  stored  diesel  oil  in  above  ground 
tanks  and  failed  to  prepare  and 
implement  Storm  Water  Pollution 
Prevention  Plans  ("SWPPP")  as  required 
by  its  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  for 
ten  facilities.  EPA.  as  authorized  bv 
CWA  section  311(b)(6).  33  U.S.C. 
1321lb)(6),  and  CWA  section  309(g).  33 
U.S.C.  1319(g)  has  assessed  a  civil 
penalty  for  these  violations.  The 
Administrator,  as  required  bv  CWA 
section  311(b)(6)(C).  33  U.S.C. 
1321(b)(6)(C).  and  CWA  section 
309(g)(4)(A).  33  U.S.C.  1319(g)(4)(A).  is 
hereby  providing  public  notice  of,  and 
an  opportunity  for  interested  persons  to 


comment  on.  this  consent  agreement 
and  proposed  final  order. 
DATES:  Comments  are  due  on  or  before 
January  18.  2001. 

ADDRESSES:  Mail  written  comments  to 
the  Enforcement  &  Compliance  Docket 
and  Information  Center  {2201A),  Docket 
Number  EC-2000-013.  Office  of 
Enforcement  and  Compliance 
Assurance.  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.  Mail  Code  2201A, 
Washington,  DC  20460.  (Comments  may 
be  submitted  on  disk  in  WordPerfect  8.0 
or  earlier  versions.)  Written  comments 
may  be  delivered  in  person  to: 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency.  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW., 
Washington.  DC.  Submit  comments 
electronically  to  docket.oeca@epa.gov. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  consent  agreement,  the  proposed 
final  order,  and  public  comments,  if 
any,  may  be  reviewed  at  the 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW.. 
Washington,  DC.  Persons  interested  in 
reviewing  these  materials  must  make 
arrangements  in  advance  by  calling  the 
docket  clerk  at  202-564-2614.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Cavalier,  Multimedia  Enforcement 
Division  (2248-A).  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
telephone  (202)  564-3271;  fax:  (202) 
564-9001;  e-mail: 
cavalier.beth@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Copies:  Electronic  copies  of 
this  document  are  avjulable  from  the 
EPA  Home  Page  under  the  link  "Laws 
and  Regulations"  at  the  Federal 
Register — Environmental  Documents 
entry  (http://wvyrw.epa.gov/fedrgstr). 

I.  Background 

Saputo  Cheese  USA.  Inc..  a  cheese 
manufacturing  company  incorporated  in 
the  State  of  Delaware  and  located  at  25 
Tri-State  International  Office  Center, 
Suite  250,  Lincolnshire.  Illinois  60069 
failed  to  prepare  SPCC  pleuis  for  four 
facilities.  Saputo  Cheese  USA.  Inc. 
disclosed,  pursuant  to  the  EPA 
"Incentives  for  Self-Policing:  Discovery, 
Disclosure,  Correction  and  Prevention  of 
Violations'  ("Audit  Policy").  60  FR 
66.706  (December  22,  1995),  that  it 
failed  to  prepare  SPCC  plans  for  four 


facilities  where  it  stored  diesel  oil  in 
above  ground  storage  tanks,  in  violation 
of  the  CWA  section  311(b)(3)  and  40 
CFR  Part  112,  and  that  it  failed  to 
prepare  and  implement  SWPPP  plans 
for  ten  facilities,  in  violation  of  the 
CWA  section  301(a)  and  40  CFR  Part 
122,  and  CWA  section  402(a)  and  40 
CFR  Parts  122.1  and  122.26.  EPA 
determined  that  Saputo  met  the  criteria 
set  out  in  the  Audit  Policy  for  a  100% 
waiver  of  the  gravity  component  of  the 
penalty.  As  a  result,  EPA  waived  the 
gravity  based  penalty  ($58,825.00)  and 
proposed  a  settlement  penalty  amount 
of  nine  thousand  and  eight  hundred 
dollars  ($9,800.00).  This  is  the  amoimt 
of  the  economic  benefit  gained  by 
Saputo,  attributable  to  their  delayed 
compliance  with  the  SPCC  and  NPDES/ 
SWPPP  regulations.  Saputo  Cheese 
USA,  Inc.  has  agreed  to  pay  this  amount 
in  civil  penalties.  EPA  and  Saputo 
negotiated  and  signed  an  administrative 
consent  agreement,  following  the 
Consolidated  Rides  of  Procedure,  40 
CFR  section  22.13,  on  November  21, 
2000  (In  Re:  Saputo  Cheese  USA,  Inc., 
Docket  No.  MM-HQ-20G1-O05).  This 
consent  agreement  is  subject  to  public 
notice  and  comment  under  CWA  section 
311(b)(6),  33  U.S.C.  section  1321(b)(6) 
and  CWA  section  309(g)(4)(A),  33  U.S.C. 
1319(B)(4)(A). 

Under  CWA  section  311(b)(6)(A),  33 
U.S.C.  1321  (b)(6)(A),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
the  CWA  section  311(b)(3),  33  U.S.C. 
1321(b)(3),  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  under  CWA  se^ion  311(j), 
33  U.S.C.  132l(j),  may  be  Messed  an 
administrative  civil  penalty  of  up  to 
$137,500  by  EPA.  Class  II  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
Part  22, 

Under  CWA  section  309(g)(1)(A),  33 
U.S.C.  1319  (g)(1)(A),  any  person  found 
in  violation  of  any  permit  condition  or 
limitation  implementing  any  of  such 
sections  in  a  permit  issued  under  the 
CWA  section  402(a),  33  U.S.C.  1342.  or 
the  CWA  section  301(a),  33  U.S.C. 
1311(a),  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$125,000  by  EPA.  Class  II  proceedings 
under  CWA  section  309(g)(1)(A)  are 
conducted  in  accordance  with  40  CFR 
Part  22. 

The  procedures  by  which  the  public 
may  conmient  on  a  proposed  Class  II 
penalty  order,  or  participate  in  a  Clean 
Water  Act  Class  II  penalty  proceeding, 
are  set  forth  in  40  CFR  22.45.  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is  January 


18,  2001.  All  comments  will  be 
transferred  to  the  Environmental 
Appeals  Board  ("EAB")  of  EPA  for 
consideration.  The  powers  and  duties  of 
the  EAB  are  outlined  in  40  CFR  22.04(a). 
Pursuant  to  CWA  section  311(b)(6)(C) 
and  CWA  section  309(g)(4)(A),  EPA  will 
not  issue  an  order  in  this  proceeding 
prior  to  the  close  of  the  public  comment 
period. 

List  of  Subjects 

Environmental  protection. 
Dated:  December  12.  2000. 
David  A.  Nielsen, 

Director  Multimedia  Enforcement  Division. 

Office  of  Enforcement  and  Compliance 

Assurance. 

[FR  Doc.  00-32242  Filed  12-18-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  24571 

Petitions  for  Reconsideration  of  Action 
in  RulemaKing  Proceedings 

December  1 1 ,  2000. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  by  January  3,  2001.  See  section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  adter  the 
time  for  filing  oppositions  have  expired. 

Subject:  Compatibility  Between  Cable 
and  Consumer  Electronics  Equipment 
(PP  Docket  No.  00-67). 

Number  of  Petitions  Filed:  2. 

Subject:  1998  Biennial  Regulatory 
Review  47  CFR  part  90 — Private  Land 
Mobile  Radio  Services  (WT  Docket  No, 
98-182,  RM-9222). 

Replacement  of  Part  90  by  Part  88  to 
Revise  the  Private  Land  Mobile  Radio 
Services  and  Modify  the  Policies 
Governing  Them  and  Examination  of 
the  Exclusivity  and  Frequency 
Assignment  Policies  of  the  Private  Land 
Mobile  Services  (PR  Docket  No.  92- 
235). 

Number  of  Petitions  Filed:  4. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc,  00-32249  Filed  12-18-00:  8:45  am] 

BILLING  COOE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting;  Notice  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenmient  in  the  Sunshine  Act  "  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Thursday.  December  21,  2000,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
Board  of  Directors;  meetings. 

Summary  reports,  status  reports,  and 
reports  of  actions  taken  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Discussion  Agenda: 

Memorandum  re:  2001  FDIC  Budget. 

Memorandiun  and  resolution  re:  Final 
Amendments  to  Part  362 — Activities  of 
Insured  State  Banks  and  Insured 
Savings  Associations;  Part  337 — Unsafe 
and  Unsound  Banking  Practices;  and 
Part  303 — Filing  Procedures  and 
Delegations  of  Authority. 

Memorandum  and  resolution  re:  Final 
Amendments — Parts  364  and  308 — 
Standards  for  Safeguarding  Customer 
Information  and  Rescission  of  Year  2000 
Standards  for  Safety  and  Soundness. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street. 
NW.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2089  (Voice); 
(202)  416-2007  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  December  14.  2000. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  00-32370  Filed  12-l!>-00:  11:08 

am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  tu  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  oh  a  proposed,  new 
information  collection-  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U  S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning  the 
use  of  a  sur\ev  to  collect  data  for  the 
development  of  a  national  fire 
department  database 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fire  Administration  {USFAj  receives 
many  requests  from  fire  service 
organizations  and  the  general  public  for 
information  related  to  fire  departments, 
including  total  number  of  departments, 
number  of  stations  per  department, 
population  protected,  and  number  of 
firefighters  The  USFA  also  has  a  need 


for  this  information  to  guide 
programmatic  decisions,  produce 
mailing  lists  for  LLSFA  publications,  and 
serve  as  a  baseline  from  which  to 
eventuallv  sample  fire  loss  data. 
Recommendations  for  the  creation  of  the 
fire  department  database  came  out  of  a 
Blue  Ribbon  Panel's  review  of  the 
lUSFA— initiated  by  FEMA  Director 
lames  Lee  Witt  in  the  spring  of  1998. 
The  report  included  a  review  of  the 
/structure,  mission  and  funding  of  the 
USFA,  future  policies,  programmatic 
needs,  course  development  and 
deliverv.  and  the  role  of  the  USFA  to 
reflect  changes  in  the  fire  service.  The 
panel  included  13  members  of  the  U.S. 
fire  community.  As  a  result  of  those 
recommendations,  the  USFA  is  working 
to  identify'  all  fire  departments  in  the 
United  States  to  develop  and  populate 
a  national  database  that  will  include 
information  related  to  demographics, 
capabilities  and  activities  of  fire 
departments  Nationwide. 

Collection  of  Information 

Title  National  Fire  Department 
Census 

Tvpe  of  Information  Collection.  New. 

Abstract.  Many  data  products  and 
reports  exist  that  contain  fragmented  or 


estimated  information  about  fire 
department  demographics,  and 
capabilities,  but  there  is  no  single 
reference  source  today  that  aggregates 
this  data  to  provide  a  complete  and 
accurate  profile  of  fire  departments  in 
the  United  States.  The  U.S.  Fire 
Administration  (USFA)  receives  many 
requests  for  information  related  to  fire 
departments,  including  total  number  of 
departments,  number  of  stations  per 
department,  population  protected, 
apparatus  and  equipment  status.  The 
USFA  is  working  to  identifv'  all  fire 
departments  in  the  United  States  to 
develop  and  populate  a  national 
database  that  will  include  information 
related  to  demographics,  capabilities 
and  activities.  The  database  will  be  used 
by  USFA  to  guide  programmatic 
decisions,  provide  the  Fire  Service  and 
the  public  with  information  about  fire 
departments,  to  produce  mailing  lists 
for  USFA  publications  and  other 
materials,  and  serve  as  a  baseline  from 
which  to  sample  fire  loss  data. 

Affected  Public:  Federal,  State,  local 
government,  volimteer,  and  industrial 
fire  departments. 

Estimated  Total  Annual  Burden 
Hours. 


FEMA  forms 
Total 


Numt)er 
of 


Frequency 
respondents  ;  °'  '^f^''^^ 


(B) 


Hours  per  response 

(C) 


33,000 


1     25  Minutes  (.42) 


33,000 


1     25  Minutes  (.42) 


Annual  burden 

tiours 

(A  X  B  X  C) 


13,860 


13.860 


Estimated  Cost.  The  estimated  costs  to 
the  government  will  be  contracted  direct 
labor  and  associated  overhead  costs  of 
$433,500  There  would  be  no  costs  to 
the  respondent  other  than  the  minimal 
direct  labor  cost  of  a  single  firefighter  or 
emergency  service  worker  taking  a  small 
amount  of  time  to  complete  the  survey 
and  this  would  be  applicable  only  to 
those  fire  departments  and  emergency 
service  agencies  with  career  employees. 
The  majority  of  the  respondents  will  be 
from  volunteer  fire  departments  for 
which  no  direct  labor  costs  will  be 
incurred.  The  estimate  of  respondent 
costs  for  those  career  departments  is 
computed  as  follows:  Estimated  number 
of  surveys  multiplied  by  the  national 
average  hourly  rate  of  a  firefighter  of 
$18.65  multiplied  by  42  (representing 
the  estimated  25  minutes  it  takes  to 
complete  the  survey)  and  multiply  that 
bv  .25  which  represents  the  percentage 
of  respondents  who  are  career  (paid) 
personnel.  Using  this  equation,  total 
estimated  costs  to  respondents  of 


$64,622  is  derived  (33.000  estimated 
survevs  x  $18.65  =  $615,450  x  .42  = 
$258,489  X  .25  =  $64,622).  The  average 
cost  per  survey  is  a  minimal  $1.96.  The 
respondents  are  under  no  obligation  to 
complete  the  survey  and  may  refuse  to 
do  so  or  stop  at  any  time  so  the  average 
cost  to  the  respondent  of  $1.96  could 
easily  not  be  incurred  by  refusing  to  fill 
out  the  survey. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  conunents  to  Muriel  B, 
Anderson,  Chief  Records  Management 
Branch,  Program  Services  Division, 
Operations  Support  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.  Room  316,  Washington,  DC 
20472.  Telephone  nimiber  (202)  646- 
2625.  FAX  number  (202)  646-3524  or 
e:mail  muriel.anderson@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bradley  S.  Pabody,  Fire  Program 
Specialist,  United  States  Fire 
Administration,  National  Fire  Data 
Center,  (301)  447-1340  for  additional 
information.  Contact  Ms.  Anderson  at 
(202)  646-2625  for  copies  of  the 
proposed  collection  of  information 
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Dated:  December  12,  2000. 
Reginald  Tniiillo, 
Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc.  00-32215  Filed  12-18-00;  8:45  am) 
BILUNG  CODE  671 8-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1193-DR] 

Government  of  Guam;  Amendment  to 
Notice  of  a  Major  Diaastar  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  Government  of 
Guam  (FEMA-1193-DR),  dated 
December  17,  1997,  and  related 
determinations. 

EFFECTIVE  DATE:  December  6,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (M2)  646-3630. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  cost  share 
arrangement  concerning  Federal  funds 
provided  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121,  et  seq.,  as  amended  by  the 
Disaster  Mitigation  Act  of  2000,  Pub.  L. 
No.  106-390,  114  Stat.  1552  (2000)  and 
the  Insular  Areas  Act  (48  U.S.C.  1469a 
(d)  for  the  Public  Assistance  program  is 
adjusted  at  100  percent  Federal  funding. 
This  adjustment  applies  to  eligible  costs 
associated  with  Categories  A  and  B 
(debris  removal  and  emergency 
protective  measures)  under  the  Public 
Assistance  program.  All  other  cost 
sharing  adjustments  under  FEMA- 
1193-DR  remain  the  same. 

(The  following  Catalog  of  Federal  Domestic 
.Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
A,ssistance;  83.543,  Individua)  and  Family 
Grant  (IPC)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 

}ames  L.  Witt, 

Director. 

[FR  Doc.  00-32214  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
appUed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  19817  (j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7}). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors/ 
Interested  persons  may  express  their 
views  in  vmting  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
2,2001. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  James  A.  Waters,  Wynnewood, 
Oklahoma,  and  Janet  G.  Streich, 
Englewood,  Colorado;  to  acquire  voting 
shares  of  Garvin  County  Bancshares, 
Inc.,  Wynnewood,  Oklahoma,  and 
thereby  indirectly  acquire  voting  shares 
of  State  Bank  of  Wyimewood, 
Wynnewood,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  13,  2000. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-32211  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10  a.m.,  Thursday, 
December  21,  2000. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda:  Because  of  their 
routine  nature,  no  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  voted  on  without 
discussion  unless  a  member  of  the 
Board  requests  that  an  item  be  moved  to 
the  discussion  agenda. 


1.  Consideration  of  final  rules  under 
Regulation  Y  (Bank  Holding  Companies 
and  Change  in  Bank  Control)  that 
implement  the  Gramm-Leach-Bliley  Act 
by  (a)  providing  procedures  for  eligible 
domestic  organizations  to  elect  to 
become  financial  holding  companies 
(Docket  No.  R-1057):  and  (b)  describing 
activities  that  are  permissible  for 
financial  holding  companies  and 
providing  procedures  for  conducting 
these  activities  (Docket  No.  R-1062). 
These  rules  revise  and  replace  interim 
nxles  that  were  published  for  comment 
earlier  this  year. 

2.  Consideration  of  a  proposal  for 
comment  to  amend  Regulation  Y  (Bank 
Holding  Companies  and  Change  in  Bank 
Control),  pursuant  to  section  4(k)(5)  of 
the  Bank  Holding  Company  Act  as 
amended  by  the  Gramm-Leach-Bliley 
Act,  to  designate  three  categories  of 
activities  as  permissible  for  financial 
holding  companies  and  to  provide 
procedures  for  determining  that 
particular  activities  are  included  within 
the  proposed  categories. 

3.  Publication  for  comment  of 
proposed  modifications  to  the 
methodology  for  calculating  the  Private 
Sector  Adjustment  Factor. 

4.  Discussion  Agenda:  Proposed  new 
Regulation  G  (Disclosiu^  and  Reporting 
of  CRA-Related  Agreements)  to 
implement  the  Conununity 
Reinvestment  Act  sunshine 
requirements  of  the  Gramm-Leach- 
Bliley  Act  (proposed  earlier  for  public 
comment;  Docket  No.  R-1069). 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  then  be  available  for  listenmg  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  can  be  ordered  for  $6  per  cassette  bv 
calling  202-452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  Svstera 
Washington,  D.C.  20551 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lyim  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 

call  202-452-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federaheserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  December  14.  2000. 
Robert  deV.  Frierson, 

Associate  Secretan'  of  the  Board. 

|FR  Doc   00-32369  Filed  12-15-00;  11:26 

am] 
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FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System 

TIME  AND  DATE:  Approximately  10:45 

a.m..  Thursday.  December  21.  2000. 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets.  N  W.,  Washington.  DC.  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees 

2.  Any  matters  earned  forward  from  a 
previouslv  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202^52-3204 

SUPPLEMENTARY  INFORMATION:  You  ma\ 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Boards  Web  site  at  http://^ 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated    Derember  14.  2000. 
Robert  deV.  Frierson. 

A<isociate  Secretary  of  the  Board 

IFR  Doc.  00- .32369  Filed  12-1  i-00.  11  14 

ami 

BILLING  COt)€  621 0-01 -P 


framework.  (This  item  was  originally 
announced  for  a  closed  meeting  on 
November  20,  2000.) 

CONTACT  PERSON  FOR  MORE  INFORMATK)N: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated    December  15.  2000. 
Rottert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc:   00- .32431  Filed  12-15-00:  3:29  pml 
BILLING  CODE  6210-01 -P 


FEDERAL  RESERVE  SYSTEM 
Sunsliine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  tS5  FR  7  7880.  Deo-mber 

13.  2000 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  12  noon.  Monday. 

December  18.  2000 

CHANGES  IN  THE  MEETING: 

()nf>  of  the  items  announced  for 
inclusion  at  this  meeting  was 
consideration  of  any  agenda  items 
carried  forward  from  a  previous 
meeting;  the  following  such  closed 
item(s)  was  added:  Future  capital 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  for  Civil  Rights;  Section  504  of 
the  Rehabilitation  Act  of  1973;  Notice 
of  Exercise  of  Authority  Under  45  CFR 
84.52(d)(2)  Regarding  Recipients  With 
Fewer  Than  Fifteen  Employees 

agency:  Office  for  Civil  Rights,  HHS. 
ACTION:  Notice  of  exercise  of  authority 
under  45  CFR  84.52(d)(2)  regarding 
recipients  with  fewer  than  fifteen 
employees  pursuant  to  section  504  of 
the  Rehabilitation  Act  of  1973. 


SUMMARY:  Pursuant  to  45  CFR 
84  52(d)(2).  the  Director  of  the  Office  for 
Civil  Rights  may  require  recipients  with 
fewer  than  15  employees  to  provide 
auxiliary  aids  where  the  provision  of 
such  aids  would  not  significantly  impair 
the  ability  of  the  recipient  to  provide  its 
benefits  or  services.  The  United  States 
Department  of  Health  and  Human 
Services  (HHS)  is  announcing  that  it  is 
exercising  its  authority  under  45  CFR 
84.52(d)(2)  of  the  regulation 
implementing  .Section  504  of  the 
Rehabilitation  Act  of  1973.  29  U.S.C. 
794(a),  to  rtH^uire  recipients  with  fewer 
than  fifteen  employees  to  provide 
appropriate  auxiliary  aids  to  persons 
with  impaired  sensory,  manual,  or 
speaking  skills,  where  necessary  to 
afford  such  persons  an  equal 
opportunity  to  benefit  from  their 
services.  This  is  not  a  new  requirement; 
Title  111  of  the  Americans  with 
Disabilities  Act  (ADA)  already  requires 
public  accommodations  of  all  sizes  to 
provide  auxiliary  aids  and  services  to 
persons  with  disabilities  where 
necessary  to  ensure  effective 
communication  and  Title  II  of  the  ADA 
extends  the  same  requirement  to  state 
and  local  government  entities.  The  vast 


majority  of  entities  that  receive  federal 
financial  assistance  from  HHS  thus  are 
already  required  to  provide  auxiliary 
aids  and  services  to  persons  with 
disabilities  where  necessary  to  ensure 
effective  communication. 
DATES:  This  guidance  is  effective 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  Foran  or  Ron2dd  Copeland  at  the 
Office  for  Civil  Rights,  Room  506F,  U.S. 
Department  of  Health  and  Human 
Services.  200  Independence  Avenue, 
SW.,  Washington,  D.C.  20201,  telephone 
202-619-0403;  TDD  1-800-537-7697. 
Arrangements  to  receive  the  notice  in  an 
alternative  format  may  be  made  by 
contacting  the  named  individuals. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  inform 
recipients  of  federal  financial  assistance 
from  HHS  that  the  Office  for  Civil  Rights 
(OCR)  will  require  recipients  with  fewer 
than  15  employees  to  provide  auxiliary 
aids  where  the  provision  of  aids  would 
not  significantly  impair  the  ability  of  the 
recipient  to  provide  its  benefits  or 
services,  and  will  investigate  complaints 
against  health  and  social  services 
providers  with  fewer  than  15  employees 
for  failure  to  provide  auxiliary  aids  to 
individuals  with  disabilities  under 
Section  504.  Determinations  of  whether 
the  provision  of  an  auxiliary  aid  or 
service  would  impose  an  undue  burden 
on  a  small  provider  will  be  made  on  a 
case-by-case  basis.  The  fact  that  the 
provision  of  any  particular  auxiliary  aid 
would  result  in  an  undue  burden  does 
not  relieve  the  provider  from  the  duty 
to  furnish  an  alternative  auxiliary  aid,  if 
available,  that  would  not  result  in  such 
a  burden. 

OCR  has  concluded  that,  in  the 
interest  of  uniformity  and  consistent 
administration  of  law.  Section  504's 
auxiliary  aids  requirement  should  be 
applied  to  covered  entities  with  fewer 
than  15  employees,  as  is  the  case  under 
the  Americans  with  Disabilities  Act  of 
1990.  Title  III  of  the  ADA  specifies  that 
no  individual  shall  be  discriminated 
against  on  the  basis  of  disability  in  the 
full  and  equal  enjoyment  of  the  goods, 
services,  facilities,  privileges, 
advantages,  and  accommodations  of  any 
place  of  public  accommodation,  42 
U.S.C.  12182.  The  term  'public 
accommodation"  includes  professional 
offices  of  health  care  providers, 
hospitals,  pharmacies,  and  other  service 
establishments.  Under  Title  III  of  the 
ADA,  privately  operated  public 
accommodations  are  obligated  to 
provide  appropriate  auxiliary  aids  and 
services,  regardless  of  their  size,  where 
necessary  to  ensure  effective 
communication  with  individuals  with 
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disabilities,  unless  they  can  demonstrate 
that  taking  such  steps  would 
fundamentally  alter  the  nature  of  their 
program,  services  or  activities,  or  would 
result  in  an  undue  burden.  See  42 
U.S.C.  12182(b)(2)(A)(iii).  The  ADA 
requires  public  accommodations, 
including  health  and  social  service 
providers,  to  furnish  appropriate 
auxiliary  aids  to  ensure  effective 
communication  with  individuals  with 
disabilities  without  the  imposition  of  a 
surcharge  to  cover  the  cost  of  such 
measures. 

OCR  believes  that  exercising  its 
authority  under  45  CFR  84.52(d)(2)  is 
consistent  with  Congress'  intent  to 
ensure  consistency  between  Section  504 
and  the  ADA.  42  U.S.C.  2117(b)  of  the 
Americans  with  Disabilities  Act 
addresses  coordination  between 
agencies  with  enforcement  authority 
imder  the  ADA  and  Section  504  of  the 
Rehabihtation  Act  of  1973.  Consistent 
with  that  provision,  agencies  must 
ensure  that  administrative  complaints 
filed  under  both  the  ADA  and  Section 
504  are  dealt  with  in  a  manner  that 
prevents  the  imposition  of  inconsistent 
or  conflicting  standards  for  the  same 
requirements.  See,  e.g.,  42  U.S.C.  ss. 
12117(b),  12134(b)  and  12201(a).  Other 
evidence  of  Congress'  desire  for 
consistent  enforcement  standards  can  be 
found  in  several  amendments  to  Title  V 
of  the  Rehabilitation  Act  of  1973.  For 
example.  Section  102(f)  of  the 
Rehabilitation  Act  Amendments  of 
1992,  Pub.  L.  102-569,  incorporated  the 
exclusions  from  the  term  "individual 
with  disability"  that  are  set  forth  in  the 
ADA.  Also,  Section  504  of  the 
Rehabilitation  Act  Amendments  of  1992 
amended  the  Rehabilitation  Act  of  1973 
by  adding  a  new  subsection  to  clarify 
that  the  standards  used  for  determining 
whether  Section  504  has  been  violated 
in  a  complaint  alleging  emplojrment 
discrimination  are  the  same  standards 
applied  under  the  ADA. 

As  noted  above.  Title  III  of  the  ADA 
does  not  require  a  public 
acconmiodation  to  provide  auxiliary 
aids  and  services  if  it  can  demonstrate 
that  taking  such  steps  would 
fundamentally  alter  the  nature  of  the 
services  being  offered  or  result  in  an 
undue  burden.  The  undue  burden 
defense  established  under  the  ADA 
evidences  that  Congress  favored  a  case- 
by-case  approach  for  determining  a 
public  accommodation's  obligation  to 
provide  auxiliary  aids  rather  than  a 
broad  exemption  for  small  providers. 
OCR  believes  that  requiring  recipients 
with  fewer  than  15  employees  to 
provide  auxiliary  aids  under  the  Section 
504  regulation  at  45  CFR  B4.52(d)(2), 
where  the  provision  of  such  aids  would 


not  significantly  impair  the  ability  of  the 
recipient  to  provide  its  benefits  or 
services,  is  consistent  with  the 
legislative  scheme  intended  by  Congress 
under  the  ADA. 

Most  of  the  entities  that  receive 
federal  finemcial  assistance  from  HHS 
are  also  subject  to  the  effective 
commimication  requirements 
established  under  the  ADA.  OCR  is 
confident  that  the  enforcement  of 
Section  504 's  auxiliary  aids  requirement 
can  be  applied  in  a  manner  that  will  not 
unduly  burden  small  providers. 

OCR  will  enforce  Section  504  as  it 
applies  to  recipients'  responsibilities 
under  the  notice  through  procedures 
provided  for  in  the  Section  504 
regulations.  These  procedures  include 
complaint  investigations,  compliance 
reviews,  efforts  to  secxire  voluntary 
compliance  and  technical  assistance. 
OCR  will  always  provide  recipients 
with  a  complete  opportunity  to  come 
into  voluntary  compliance  with  Section 
504  prior  to  initiating  formal 
enforcement  proceedings,  and  will 
provide  technical  assistance  to  help 
entities  resolve  complaints  in  a 
collaborative  fashion  with  OCR. 

Dated:  December  6,  2000. 
Thomas  E.  Perez, 

Director,  Office  for  Civil  Rights. 

[FR  Doc.  00-32194  Filed  12-18-00:  8:45  am] 

BILUNG  CODE  4150-04-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Bioethics  Advisory 
Committee  Request;  Intemational 
Research  Ethical  and  Policy  Issues; 
Comment  Request 

ACTION:  Notice  for  comment  on  the  draft 
report  of  the  National  Bioethics 
Advisory  Commission  (NBAC),  Ethical 
and  Policy  Issues  in  the  Oversight  of 
Human  Research. 

SUMMARY:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  for  comment  on  a  draft  report 
vmtten  by  the  National  Bioethics 
Advisory  Conmiission  (NBAC).  The 
Conmiission  will  consider  all  comments 
it  receives  as  part  of  its  ongoing 
deliberations  in  finalizing  this  report. 

Purpose  of  the  Report 

In  October  1995,  President  Clinton 
established  NBAC  to  advise  on  bioethics 
and  public  poHcy  issues  related  to 
conducting  human  research,  NBAC 
makes  recommendations  to  the  White 
House  and  other  departments  and 


agencies.  This  report,  therefore,  falls 
within  NBAC's  mandate. 

Prior  to  NBAC's  creation,  in  1994.  the 
Advisory  Committee  on  Human 
Radiation  Experiments  (ACHRE)  was 
created  to  investigate  reports  of 
federally  sponsored  human  research 
involving  radioactive  materials  and  to 
assess  the  current  state  of  protections  for 
research  participants.  With  regard  to  the 
latter  charge  they  found,  "evidence  of 
serious  deficiencies  in  some  parts  of  the 
current  system."  Specifically,  ACHRE 
was  concerned  with  variability  in  the 
quality  of  IRBs,  persistent  confusion 
among  human  participants  as  to 
whether  they  were  involved  in  research 
or  therapy,  and  insufficient  attention  to 
the  implications  of  diminished 
decision-making  capacity  in  the  consent 
process.  ACHRE  also  recommended  the 
creation  of  a  national  advisory  group  to 
examine  these  issues.  When  NBAC  was 
established,  one  of  its  first  priorities  was 
to  examine  the  system  for  protecting 
human  research  participants. 

In  May  of  1997,  NBAC  unanimously 
resolved  that  "No  person  in  the  United 
States  should  be  enrolled  in  research 
without  the  twin  protections  of 
informed  consent  by  an  authorized 
person  and  independent  review  of  the 
risks  and  benefits  of  the  research."  The 
following  year,  NBAC  wrote  to  the 
President  indicating  areas  of  concern 
and  preliminary  findings  regarding  the 
oversight  of  human  research  in  the 
United  States.  The  key  concerns 
identified  were: 

•  Federal  protections  for  persons 
serving  as  subjects  in  research  do  not 
yet  extend  to  all  Americans. 

•  Despite  widespread  implementation 
of  federal  regulations  by  those   » 
departments  and  agencies  sponsoring 
substantial  amounts  of  biomedical 
research,  a  number  of  departments  and 
agencies  who  sponsor  primarily  non- 
biomedical  research  or  littie  research 
overall  have  failed  to  implement  fully 
these  federal  protections. 

•  Federal  protections  do  not  always 
include  specific  provisions  for 
especially  vulnerable  populations  of 
research  subjects. 

•  Many  federal  agencies  find  the 
interpretation  and  implementation  of 
the  Common  Rule  confusing  and/or 
unnecessarily  burdensome. 

•  Federal  protections  are  difficult  to 
enforce  and  improve  effectively 
throughout  the  Federal  Government,  in 
part  because  no  single  authority  or 
office  oversees  research  protections 
across  all  government  agencies  and 
departments. 

•  New  techniques  are  needed  to 
ensure  implementation  at  the  local 
level. 
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In  October  1999.  Dr  Neal  Lane. 
Assistant  to  the  President  for  Science 
and  Technology,  reinforced  the  request 
that  NBAC  examine  the  federal  system 
of  oversight  This  report  addresses  the 
basic  purpose,  structure,  and 
implementation  of  research  oversight 
We  recommend  broad,  strategic  changes 
to  the  oversight  system.  This  report  is 
not  intended  to  be  a  rewrite  of  federal 
regulations  but  instead  to  provide  the 
guidance,  direction,  and  justification  for 
change  Providing  Comments  to  the 
Draft  Report 

You  mav  provide  written  comments 
electronically  or  through  mail  or  fax. 
Electronic  submissions  (by  email  or  by 
website)  are  preferred  as  they  will  be 
processed  more  efficiently  The 
following  are  addresses  for  submitting 
comments:  e-mail:  nbac@od.nih  gov, 
NBAC  website:  wwvk^bioethics  gov, 
mail:  6705  Rockledge  Drive,  Suite  700, 
Bethesda.  Marv'land  20892-7979,  fax 
(301) 480-6900 

If  vour  comments  are  not  postmarked 
by  February  17.  2001,  we  can  not 
guarantee  they  will  be  given  full 
consideration 

TO  RECEIVE  A  COPY  OF  THIS  DRAFT  REPORT 
CONTACT:  National  Bioethics  .■Xdvisorv' 
Commission,  6705  Rockledge  Drive, 
Suite  700,  Bethesda.  Maryland  20892- 
7979,  telephone  (301)  402-4242,  fax 
number  (301)  480-6900.  or  visit  the 
website  at  www.bioethics.gov. 

SUPPLEMENTARY  INFORMATION:  The 

President  established  the  National 
Bioethics  Advisorv'  Commission  (NBAC) 
on  October  3,  1995  by  Executive  Order 
12975  as  amended.  The  mission  of  the 
NBAC  is  to  advise  and  make 
recommendations  to  the  National 
Science  and  Technology  Council,  its 
Chair,  the  President,  and  other  entities 
on  bioethical  issues  arising  from  the 
research  on  human  biology  and 
behavior,  and  from  the  applications  of 
that  research. 

Dated  December  13.  2000. 
Eric  M.  Meshn, 

Executive  Director.  National  Bioethics 

Advisory  Commission 

[FR  Doc  00-32200  Filed  12-18-00;  8:45  ami 

BILLING  CODE  4167-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[60Day-01-08] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506  (c)(2)(A)  of  the 
Paperwork  reduction  Act  of  1995,  the 
C^enter  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Linking  Epidemiologic  Research  to 
Disease  Prevention:  A  Pilot  Program  to 
Test  Approaches  for  Communicating 
Increased  Risk  of  Cervical  Cancer  to 
Female  Workers  in  the  Dry-Cleaning 
Industry  — NEW — National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

The  National  Institute  for 
Occupational  Safety  and  Health 
(N10.SH)  has  conducted  worker 
notification  formally  since  1988.  This 
program  informs  workers  in  NIQSH- 
conducted  epidemiological  studies 
about  the  study  results  and  hence,  of 
their  risks.  The  intervention  research  to 
be  conducted  under  this  application 
will  extend  the  risk  communication 
beyond  the  mortality  study  cohort  (an 
aging  and  mostly  retired  cohort)  to 
similarly  exposed  women,  younger  and 
still  employed. 


Several  studies,  including  one 
conducted  at  NIOSH.  have  documented 
elevated  mortality  from  cancer  among 
dry  cleaning  workers.  Some  of  the 
cancers  involved — most  notably  cervical 
cancer — can  be  successfully  treated  if 
detected  early.  Thus,  along  with  better 
hazard  control,  better  secondary  disease 
prevention  is  urgently  needed  to  help 
women  workers  already  exposed. 
Exiting  NIOSH  procedures  for  notifying 
workers  about  the  agency's  research 
findings  seem  unlikely  to  reach  the 
larger  at-risk  population  of  women  dry 
cleaners  who  were  not  actually  study 
subjects. 

The  ultimate  purpose  of  this  research 
is  to  increase  understanding  of  how  to 
encourage  medical  screening  among 
workers  at  risk.  The  project  has  two 
main  objectives:  (1)  To  assess 
descriptively  the  feasibility  and 
potential  public  health  benefits  of  a 
broader  than  usual  approach  to  NIOSH 
worker  notification  about  occupational 
health  risks,  based  on  results  of  NIOSH 
epidemiologic  research;  and  (2)  to 
determine  whether  a  follow-up 
reminder  about  the  importance  of 
medical  screening  makes  a  significant 
difference  in  the  notified  workers'  long- 
term  health  behavior. 

The  primary  study  population  will 
consist  of  a  minimum  300  current 
female  dry  cleaning  workers  in  New 
York  City  (ages  18-65).  selected  from 
the  membership  list  (a  respondent 
universe  of  375)  from  the  dry  cleaners' 
local  labor  union.  A  separate  population 
of  100  former  dry  cleaning  workers 
randomly  selected  from  a  cohort  list  of 
approximately  226  surviving  women 
di7  cleaners  in  a  NIOSH  cohort 
mortality  study  will  provide  descriptive 
data  only  and  will  not  be  included  in 
the  data  analysis  of  the  primary  group 
of  currently  employed  dry  cleaners.  All 
study  participants  will  be  mailed  a 
packet  of  risk  information  from  NIOSH. 
along  with  a  letter  of  endorsement  of  the 
study  from  the  local  union  in  New  York, 
encouraging  participation  in  the  study. 
The  risk  information  packet  will  include 
the  NIOSH  mortality  study  results  as 
well  as  other  information  about  cancer 
and  cancer  screening,  with  a  special 
emphasis  on  cervical  cancer  screening. 

Brief  {15-minute)  telephone 
interviews  will  follow  the  mailed 
notifications  to  workers  and  will  be 
used  to  evaluate  (1)  the  effects  of  an 
intervention  (mailed  written  notification 
materials)  on  post-intervention  cervical 
cancer  screening  behaviors;  and  (2)  the 
effects  of  a  reminder  message  mailed  six 
months  after  the  initial  notification. 

The  effect  of  the  first  intervention  will 
be  measured  by  comparing  the  pre-  and 
post-intervention  screening  behaviors 


for  the  year  prior  to  the  intervention. 
The  effect  of  the  second  intervention 
will  be  evaluated  experimentally  (using 
a  control  group),  measuring  the 
screening  behaviors  from  the  time  of  the 
reminder  letter  to  the  Time-2  interview 
6  months  later,  compared  to  the 
screening  behaviors  at  the  Time-1 
interview. 


These  intervention  evaluations  will 
address  barriers  to  cervical  screening 
and  also  will  allow  insight  into  the 
following  questions: 

1.  Does  the  outreach  message  have  a  long 
term  impact  concerning  the  use  of  cancer 
screening  services  (message  retention  and 
actual  screening  behavior)? 


2.  Does  receiving  a  screening  reminder 
affect  message  retention  and  actual  s(  reening 
behavior? 

The  total  cost  to  all  respondents 
(current  dry  cleaners  and  surviving  dr}- 
cleaners  from  the  NIOSH  mortality 
study)  in  the  two-year  study  is 
estimated  at  $2733.46  based  on  an 
average  wage  of  $10.79  per  hour. 


Respondents 


No.  of 
respondents 


No.  of 
responses 


Avg  burden 

Per 

response 

(in  hrs  ) 


Total 
burden 

(in  hrs  ) 


Year  1   .... 
Year  2  .... 

Total 


400 
360 


20/60 
20/60 


133.3 
120.0 


2533 


Dated:  December  8,  2000. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  Prevention,  (CDCj. 
[FR  Doc.  00-32204  Filed  12-18-00:  8:45  am] 

BILLING  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoclietNo.  OOD-1584] 

Draft  Guidance  for  Industry  on 
Labeling  OTC  Human  Drug  Products- 
Submitting  Requests  for  Exemptions 
and  Deferrals;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Labeling  OTC  Himian 
Drug  Products — Submitting  Requests  for 
Exemptions  and  Deferrals."  The  draft 
guidance  is  intended  to  provide 
information  on  procedures  for 
requesting  an  exemption  or  deferral  in 
accordance  with  the  final  rule  that 
established  standardized  format  and 
content  requirements  for  the  labeling  of 
over-the-counter  (OTC)  human  drug 
products. 

DATES:  Submit  written  comments  on  the 
draft  guidance  by  February  20,  2001. 
General  comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
guidance  for  industry  are  available  on 
the  Internet  at  http://wwrw.fda.gov/cder/ 
guidance/index. htm.  Submit  written 
requests  for  single  copies  of  the  draft 
guidance  to  the  Drug  Information 


Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M,  Rachanow,  Center  for  Drug 
Evaluation  and  Research  (HFD-560). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2222. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled  "Labeling 
OTC  Human  Drug  Products — 
Submitting  Requests  for  Exemptions 
and  Deferrals."  This  is  one  of  a  series  of 
guidances  intended  to  help 
manufacturers,  packers,  and  distributors 
implement  the  final  rule  establishing 
standardized  format  and  content 
requirements  for  the  labeling  of  all  OTC 
drug  products.  Once  finalized,  these 
guidances  will  supersede  all  other 
statements,  feedback,  and 
correspondence  provided  by  the  agency 
on  these  matters  since  the  issuance  of 
the  final  rule. 

In  the  Federal  Register  of  March  17, 
1999  (64  FR  13254).  FDA  published  a 
final  rule  establishing  standardized 
format  and  content  requirements  for  the 
labeling  of  all  OTC  drug  products, 
including  drug-cosmetic  products.  This 
rule  is  intended  to  standardize  labeling 
for  all  OTC  human  drug  products  to 
help  consumers  read  and  understand 
the  product  labeling  and  use  these 
products  safely  and  effectively. 

This  draft  document  is  intended  to 
provide  guidance  on  the  format  and 
procedures  for  submitting  requests  for 


exemptions  and  deferrals  from  the 
requirements  of  the  rule. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
regulation  (21  CFR  10.115;  65  FR  56468, 
September  19,  2000).  The  draft  guidance 
represents  the  agency's  current  thinking 
on  exemptions  and  deferral  procedures 
related  to  the  labeling  of  OTC  human 
drug  products  (21  CFR  part  201).  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  4.  2000. 
Margaret  M,  Dotzei, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-3219.T  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  4160-01-F 
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Food  and  Drug  Administration 
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Guidance  for  industry  on  labeling 
Over-the-Counter  Human  Drug 
Products  Using  a  Column  Format; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice, 
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summary:  The  Food  and  Drug 
Administration  (FD.M  is  announcing  the 
availabilitv  of  a  guidance  for  industry 
entitled  •Labeling  OTC  Human  Drug 
Products  Using  a  Column  Format  "  This 
guidance  is  intended  to  provide 
information  on  the  use  of  columns  as 
part  of  the  standardized  content  and 
format  requirements  for  the  labeHng  of 
over-the-counter  (OTC)  drug  and  drug- 
cosmetic  products. 
DATES:  The  guidance  for  industry  is 
effective  December  19.  2000.  Submit 
written  comments  on  agency  guidances 
at  any  time 

ADDRESSES:  Copies  of  this  guidance  for 
industry  are  available  on  the  Internet  at 
http://www.fda.gov/cder/guidance/ 
index.htm  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Drug  Information  Branch  (HFD-210), 
Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
.administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Rachanow  or  Cazemiro  R. 
Martin,  Center  for  Drug  Evaluation  and 
Research  (HFD-560),  Food  and  Drug 
.administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-827-2222. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
guidance  for  industry  entitled  "Labeling 
OTC  Human  Drug  Products  Using  a 
Column  Format.  "  This  is  one  of  several 
guidances  the  agency  is  developing  to 
help  manufacturers,  packers,  and 
distributors  implement  the  recently 
issued  final  rule  establishing 
standardized  content  and  format 
requirements  for  the  labeling  of  all  OTC 
drug  products.  Once  finalized,  these 
guidances  will  supersede  all  other 
statements,  feedback,  and 
correspondence  provided  by  the  agency 
on  these  matters  since  the  issuance  of 
the  final  rule. 

In  the  Federal  Register  of  March  17, 
1999  (64  FR  13254).  FDA  published  a 
final  rule  establishing  standardized 
content  and  format  requirements  for  the 
labeling  of  all  OTC  drug  products, 
including  drug-cosmetic  products 
(products  that  consist  of  both  drug  and 
cosmetic  components  or  a  single 
component  marketed  for  both  drug  and 
cosmetic  uses)  This  rule  is  intended  to 
standardize  labeling  for  all  OTC  drug 
products  so  consumers  can  easily  read 
and  understand  OTC  drue  product 


labeling  and  use  these  products  safely 
and  effectively. 

The  regulation  for  this  new 
standardized  labeling  requires 
manufacturers  to  present  OTC  drug  and 
drug-cosmetic  labeling  information  in  a 
prescribed  order  and  format. 

The  agencv  received  a  number  of 
inquiries  about  the  use  of  columns  in 
OTC  drug  product  labeling  under  the 
new  regulation.  To  address  those 
inquiries,  in  the  Federal  Register  of 
December  1,  1999  (64  FR  67291).  FDA 
published  a  notice  announcing  the 
availabilitv  of  a  draft  guidance  entitled 
"Labeling  Over-the-Counter  Human 
Drug  Products  Using  a  Column  Format," 
which  would  make  recommendations 
about  how  to  use  columns  in  OTC  drug 
product  labeling  in  a  way  that  is 
consistent  with  the  regulation.  The 
notice  invited  interested  persons  to 
submit  comments  on  the  draft  guidance 
by  January  31.  2000.  In  response,  the 
agency  received  four  comments  from 
national  trade  associations  representing 
manufacturers  and  distributors  of  OTC 
ilrug  and  drug-cosmetic  products  and 
from  manufacturers  of  OTC  drug 
products. 

In  addition  to  allowing  two  or  more 
Drug  Facts  boxes  on  the  same  side  of  a 
package  (as  stated  in  the  draft  guidance), 
the  comments  requested  that  FDA:  (1) 
Allow  the  use  of  columns  within  a 
single  Drug  Facts  box  or,  at  a  minimum, 
within  headings  (e.g.,  the  "Warnings" 
section  of  the  labeling);  (2)  eliminate  the 
"Drug  Facts  (continued)"  requirement 
from  the  top  of  the  second  (and 
additional,  if  present)  Drug  Facts  boxes 
on  the  same  side  of  a  package  and 
eliminate  the  use  of  an  arrow  leading  to 
the  next  panel:  (3)  if  columns  are 
allowed  within  a  single  Drug  Facts  box, 
eliminate  the  requirement  that 
subsequent  columns  begin  with  a 
heading  or  subheading;  (4)  replace 
"Drug  Facts  (continued)"  at  the  top  of 
a  second  (or  subsequent)  column  with 
the  previous  heading  or  subheading  that 
appears  in  the  labeling  and  add 
"(continued)"  when  information 
continues  from  one  column  to  another: 
(5)  eliminate  the  recommendation  in  the 
draft  guidance  that  multiple  columns 
should  be  approximately  the  same  size; 
and  (6)  provide  an  alternate  way  to 
present  active  ingredient  and  purpose 
information  on  narrow  panels  e.g., 
active  ingredient  information  on  one 
line  and  the  purpose  directly  below  it). 

As  a  general  matter,  the  requests  go 
bevond  what  the  final  rule  provides  for 
in  labeling  OTC  drug  products.  In 
particular,  the  proposed  use  of 

columns  within  c:olumns "  would 
represent  a  significant  departure  from 
the  overall  look  and  format  of  the  final 


rule.  The  agency  also  believes  it  is 
important  to  maintain  the  current 
requirements  regarding  the  use  of 
"signals"  to  show  the  continuation  of 
the  required  labeling  from  one  column 
or  panel  to  the  next.  The  use  of  such 
signals  is  important  for  the  continuous 
flow  of  information  on  the  "Drug  Facts" 
label.  These  signals  provide  a  valuable 
visual  cue  for  introducing  the  next 
column  of  information,  without 
unnecessarily  distracting  or  confusing 
the  reader. 

The  agency  also  will  continue  to 
recommend  that  multiple  columns  on 
the  same  side  of  a  package  be  uniform 
in  size  to  make  it  easier  for  consumers 
to  follow  and  read  the  labeling 
information.  The  agency  believes  that 
the  use  of  different  size  columns  could 
be  distracting  and  cause  consumers  to 
miss  important  labeling  information. 
Finally,  although  the  final  rule  requires 
that  the  active  ingredient  and  purpose 
be  stated  on  the  same  line,  this  final 
guidance  clarifies  that  the  final  rule 
permits  the  dosage  unit  information  to 
be  stated  directly  underneath  the  active 
ingredient. 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  (65  FR  56468,  September  19, 
2000).  The  guidance  represents  the 
agency's  current  thinking  on  using  a 
column  format  in  the  labeling  of  OTC 
human  drug  products  (21  CFR  part  201). 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  an  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

Interested  persons  may.  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  guidance.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

Drtted:  Df      :iber4.  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy 

[FK  Uoc    00-32196  Filerl  12-18-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVrCES 

Food  and  Drug  Administration 
[Docket  No.  OOD-1630] 

International  Cooperation  on 
Harmonlsatlon  of  Technicai 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH); 
Draft  Guidance  on  "Safety  Studies  for 
Veterinary  Drug  Residues  In  Human 
Food:  Reproduction  Studies"  (VICH 
GI.22);  Availability;  Request  for 
Comments 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  for  comment  of  a  draft 
guidance  for  industry  (#115)  entitled 
"Safety  Studies  for  Veterinary  Drug 
Residues  in  Human  Food:  Reproduction 
Studies"  (VICH  GL22).  This  draft 
guidance  has  been  adapted  for 
veterinary  use  by  the  International 
Cooperation  on  Harmonlsatlon  of 
Technical  Requirements  for  Registration 
of  Veterinary  Medicinal  Products 
(VICH)  from  a  guidance  regarding 
pharmaceuticals  for  human  use,  which 
was  adopted  by  the  International 
Conference  on  Harmonlsatlon  of 
Technical  Reqiilrements  for  Approval  of 
Pharmaceuticals  for  Human  Use  (ICH). 
This  draft  VICH  guidance  document 
recommends  a  basic  battery  of  tests  that 
can  be  used  to  evaluate  the  reproduction 
safety  of  veterinary  drug  residues  In 
human  food, 

DATES:  Submit  written  comments 
concerning  the  draft  guidance  to  ensiu-e 
their  adequate  consideration  In 
preparation  of  the  final  document  by 
February  20,  2001.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Identify  comments  with  the  full  title  of 
the  draft  guidance  and  the  docket 
number  found  in  brackets  in  the 
heading  of  this  dociunent. 

Copies  of  the  draft  guidance  entitled 
"Safety  Studies  for  Veterinary  Drug 
Residues  in  Human  Food:  Reproduction 
Studies"  (VICH  GL22)  may  be  obtained 
on  the  Internet  from  the  CVM  home 
page  at  http://www.fda.gov/cvm/fda/ 
TOCs/guideline.html.  Persons  without 
Internet  access  may  submit  written 
requests  for  single  copies  of  the  draft 


guidance  to  the  Communications  Staff 
(HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville.  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  VICH:  Sharon  R.  Thompson. 
Center  for  Veterinary  Medicine  (HFV- 
3),  Food  and  Drug  Administration.  7500 
Standish  Pi.,  Rockville,  MD  20855,  301- 
594-1798.  e-mail: 

sthompso@cvm.fda.gov,  or  Carole  R. 
Andres,  Center  for  Veterinary  Medicine 
(HFV-1),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-6524.  e- 
mail:  candresl@cvm.fda.gov. 

Regarding  the  guidance  document: 
Louis  T.  Mulligan,  Center  for  Veterinary 
Medicine  (HFV-153),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-6984,  e- 
mail:  lmulllga@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  the  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

FDA  has  actively  participated  in  the 
ICH  for  several  years  to  develop 
harmonized  technical  requirements  for 
the  approval  of  himian  pharmaceutical 
and  biological  products  among  the 
European  Union,  Japan,  and  the  United 
States.  The  VICH  is  a  parallel  initiative 
for  veterinary  medicinal  products.  The 
VICH  is  concerned  with  developing 
harmonized  technical  requirements  for 
the  approval  of  veterinary  medicinal 
products  in  the  European  Union,  Japan, 
and  the  United  States,  and  includes 
input  from  both  regulatory  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the:  European  Commission; 
European  Medicines  Evaluation  Agency: 
European  Federation  of  Animal  Health: 
U.S.  FDA;  U.S.  Department  of 
Agriculture;  Animal  Health  Institute; 
Japanese  Veterinary  Pharmaceutical 
Association;  Japanese  Association  of 


Veterinary  Biologies;  and  Japanese 
Ministry  of  Agriculture,  Forestry,  and 
Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
Government  of  Australia/New  Zealand 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'lndustrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 

n.  Guidance  on  Reproduction  Studies 

The  VICH  Steering  Committee  held  a 
meeting  on  June  14  through  16,  2000. 
and  agreed  that  the  draft  guidance 
entitled  "Safety  Studies  for  Veterinary 
Drug  Residues  in  Human  Food: 
Reproduction  Studies"  (VICH  GL22) 
should  be  made  available  for  public 
comment. 

This  draft  guidance  is  intended  to 
provide  harmonized  guidance  on  the 
core  recommendation  for  a 
multigeneration  study  for  the  safety 
evaluation  of  veterinary  drug  residues  in 
human  food.  The  current  draft  guidance 
is  one  of  a  series  of  guidances  developed 
to  facilitate  the  mutual  acceptance  of 
safety  data  necessary  for  the 
determination  of  acceptable  daily, 
intakes  for  veterinary  drug  residues  in 
human  food  by  the  relevant  regulatory 
authorities.  The  guidance  on  the  overall 
strategy  for  the  safety  evaluation  of 
veterinary  residues  in  human  food 
(VICH  Guidance  on  General  Testing 
Approach)  will  be  made  available  at  a 
later  time.  VICH  GL22  was  developed 
after  consideration  of  the  existing  ICH 
guidance  for  pharmaceuticals  for  human 
use  on  "Detection  of  Toxicity  to 
Reproduction  for  Medicinal  Products" 
and  its  addendum.  "Toxicity  to  Male 
Fertility,"  in  conjunction  with  the 
current  practices  for  evaluating 
veterinary  drug  residues  in  human  food 
in  the  European  Union,  Japan,  the 
United  States,  Australia,  and  New 
Zealand.  (Information  collection  is 
covered  under  OMB  Control  Nos.  0910- 
0117  and  0910-0032). 

III.  Significance  of  Guidance 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  (65  FR  56468.  September  19, 
2000).  For  example,  the  documents  have 
been  designated  "guidance"  rather  than 
"guideline."  Because  guidance 
documents  are  not  binding,  unless 
specifically  supported  by  statute  or 
regulation,  mandatory  words  such  as 
"must."  "shall,"  and  "will"  in  the 
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original  VICH  documents  have  been 
substituted  with  •should."  Simildrly, 
words  such  as  'requirement"  or 
acceptable"  have  been  replaced  by 
•recommendation"  or  ■recommended' 
as  appropriate  to  the  context 

This  draft  guidance  represents  the 
agency's  current  thinking  on 
reproduction  safetv  studies  for 
veterinary  drug  residues  in  human  food. 
This  draft  guidance  does  not  create  or 
confer  anv  rights  for  or  on  any  person 
and  will  not  operate  to  bind  FDA  or  the 
public.  An  alternative  method  may  be 
used  as  long  as  it  satisfies  the 
requirements  of  applicable  statutes  and 
regulations  Conunents  about  the  draft 
guidance  documents  will  be  considered 
by  FDA  and  the  VICH  Safety  Working 
Group.  Ultimately.  FDA  intends  to 
adopt  the  VICH  Steering  Committee's 
final  guidances  and  publish  them  as 
future  guidances. 

IV.  Conunents 

This  draft  guidance  is  being 
distributed  for  comment  purposes  onlv 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  draft  guidance 
Submit  written  comments  to  ensure 
adequate  consideration  in  preparation  of 
the  final  guidance  by  February  20.  2001 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  mav 
submit  one  copy  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  am  and 
4  p.m..  Monday  through  Friday 

Dated   December  ^ .  2000 
Margaret  M.  Dotzel. 
Associale  Commissioner  for  Policy. 
!FR  Do(    00-32197  Filed  12-18-00;  8  45  am] 

BILLING  COOe  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health/National 
Institute  of  Environmental  Health 
Sciences 

Submission  for  0MB  Review; 
Comment  Request;  Environmental 
Factors  in  the  Development  of 
Polycystic  Ovary  Syndrome 

summary:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS).  the  National 


institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  and 
approval  of  the  information  collection 
listed  below  This  proposed  information 
lollec  tion  was  previously  published  in 
the  Federal  Register  on  September  1, 
2000.  page  53326  and  allowed  60-days 
for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment.  The 
National  Institutes  of  Health  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to.  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1.  1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 

Proposed  Collection 

Title:  Environmental  Factors  in  the 
Development  of  Polycystic  Ovary- 
Syndrome.  Type  of  Information 
Collection  Request  NEVJ.  Need  and  Use 
of  Information  Collection:  We  will 
administer  a  brief  telephone  survey  to 
2032  twin  women  from  the  Mid-Atlantic 
Twin  Registry  (MATR)  who  previously 
reported  having  irregular  periods  and/or 
cystic  ovaries  on  a  MATR  General 
Health  History-  Survey.  Question  in  the 
proposed  survey  focus  on  the  two 
hallmark  features  of  Polycystic  Ovary 
Syndrome  (PCOS).  hyperandrogenism 
and  anovulation,  other  relevant  physical 
characteristics,  and  if  the  woman  has  a 
living  female  twin  sister.  Women  will 
also  be  asked  for  permission  to  recontact 
them  for  potential  participation  in 
future  PCOS  studies.  The  data  will  be 
used  in  statistical  modeling  analyses  to 
identify  those  women  with  a  high 
probability  of  having  PCOS  and  estimate 
the  number  of  potential  candidates  for 
hiture  PCOS  studies.  Frequency  of 
Response:  One  time.  Affected  Public: 
Individuals;  Type  of  Respondents:  Adult 
women.  The  annual  reporting  burden  is 
as  follows;  Estimated  Number  of 
Respondents  2.100;  Estimated  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  Hours  Per  Response: 
0.167;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  350.7.  The 
annualized  cost  to  respondents  is 
estimated  at:  $3,507.00.  There  are  no 
C'apital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 


whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comment  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New- 
Executive  Office  Building,  Room  10235, 
Washington,  DC.  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Dr. 
Patricia  C.  Chulada,  Clinical  Research 
Scientist,  Clinical  Research  Office, 
NIEHS,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709  or  call  non-toll- 
free  number  (919)  541-7736  or  E-mail 
your  request,  including  your  address  to: 
chulada@niehs.nih.gov. 
DATES:  Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  January  18,  2001. 

Dated:  December  7.  2000. 
Francine  Little, 

Associate  Director  for  Management.  NIEHS. 
|FR  Doc.  00-32221  Filed  12-18-00;  8:45  am] 

BILLING  COO€  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request;  The  Family  Health 
Study  (Validation  of  a  Family  History  of 
Cancer  Questionnaire  for  Risk  Factor 
Surveillance) 

summary:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Cancer  Institute  (NCI),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
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Register  on  Jime  7,  2000,  page  36149- 
36159  and  allowed  60  days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
conunent.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1 , 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

Proposed  Collection 

Title:  The  Family  Health  Study 
(Validation  of  a  Family  History  of 
Cancer  Questionnaire  for  Risk  Factor 
Surveillance). 

Type  of  Information  Collection 
Request:  NEW. 

Need  and  Use  of  Information 
Collection:  In  this  methodologic  pilot 
study,  the  NCI  will  develop  a  family 
history  of  cancer  questioimaire  for  use 
in  cancer  risk  factor  surveillance,  and 
will  evaluate  how  accurately 


individuals  in  the  general  population 
can  report  major  cancers  occurring  in 
their  immediate  and  extended  family. 
This  study  is  needed  because  there  are 
currently  no  validated  questioimaires 
with  whdch  to  collect  comprehensive 
data  for  assessing  the  burden  of  family 
history  of  cancer  in  the  U.S.  population, 
and  no  general  population  estimates  of 
reporting  error  for  the  major  cancers  that 
affect  families.  The  results  on  reporting 
accuracy  will  be  used  to  determine 
whether  the  quality  of  data  is  sufficient 
to  justify  conducting  a  comprehensive 
national  prevalence  study  of  family 
history  of  cancer.  The  questionnaire  will 
be  administered  in  a  telephone  survey 
of  adults,  age  25  to  64  years  who  will 
be  randomly  selected  from  households 
in  Coimecticut.  Respondents  will  be 
asked  to  report  about  family  structure 
and  cancer  diagnoses  occurring  in  their 
first  and  second  degree  relatives. 
Positive  and  negative  reports  of  five 
major  cancer  sites  (i.e  breast,  prostate, 
colorectal,  lung,  and  ovarian  cancers) 
will  be  validated  for  approximately 


three  relatives  per  respondent  through 
data  linkage  to  state  and  federal  health 
registries  or  by  review  of  death 
certificates  and  medical  records.  Living 
relatives  and  next-of-kin  of  deceased 
relatives  may  be  interviewed  as  part  of 
the  validation  process. .Information 
about  the  accuracy  of  reports  and  factors 
associated  with  reporting  error  will  help 
to  evaluate  the  feasibility  of  conducting 
surveys  on  family  history  of  cancer 

Frequency  of  Response:  One-time 
study. 

Affected  Public:  Individuals  or 
households. 

Type  of  Respondent:  Adults,  age  25  to 
64,  who  reside  in  the  state  of 
Cormecticut  and  their  selected  adult 
relatives  over  age  25  or  the  relative's 
next-of-kin.  The  annual  reporting 
burden  is  presented  in  the  table  below. 
The  annualized  cost  to  respondents  is 
estimated  at  $18,671.  There  are  no 
capital  costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 


Estimated  No 
of  responses 

per 
respondent 


Average  bur- 
den hours  per 
response 


Estimated  total 

annual  burden 

hours 

requested 


Respondents,  age  25  to  64  

Adult  relatives  of  respondents  or  their  next-of-kin 

Total  


1800 
5190 


1 
0.67 


06179 
0.2171 


1112 
755 


1867 


Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  ONfB 

Written  comments  and/or  suggestions 
regarding  the  items(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 


Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Dr. 
Louise  Wideroff,  Project  Officer. 
Applied  Research  Program,  National 
Cancer  Institutes,  6130  Executive  Blvd, 
EPN  4010.  Bethesda.  MD  20892,  or  call 
non-toll-free  number  (301)  435-6823  or 
E-mail  your  request,  including  your 
address  to  wideroff@nih.gov. 

COMMENTS  DUE  DATE:  Conunents 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  before  January  18,  2001. 

Dated:  December  7.  2000. 
Reesa  Nichols, 

NCI  Project  Clearance  Liaison. 

jFRDoc.  00-32234  Filed  12-18-00:  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appvendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Eye  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  L'.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
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applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  pr.vacy 

Same  of  Committee:  National  Advisory 
Eve  Council 

Date  Februarv  8.  2001 

Open.  8;  JO  am  to  1 1  30  am. 

Agenda  Following  opening  remarks  bv  the 
Acting  Director.  NEI,  there  will  be 
presentations  bv  the  staff  of  the  Institute  and 
discussions  concerning  Institute  programs 
and  policies 

Place  6120  Executive  Blvd.,  EPN 
Conference  Room  G.  Rockville.  MD  20852. 

Closed   11  30  am  to  5:00  pm 

Agenda  To  review  and  evaluate  grant 
.ipplications 

Place  6120  Executive  Blvd.,  EPN 
Conferen(  e  Room  G,  Rockville.  MD  20852 

Contact  Person  Lois  DeNinno,  National 
Eve  Institute  Executive  Plaza  South,  Suite 
350,  6120  Executive  Blvd.    MSC  7167, 
Bethesda   .MD  20892,  301-196-')1 10 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93  867,  Vision  Research. 
National  Institutes  of  Health.  HHS) 

Dated  December  11,  2000, 
LaVerne  Y,  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

'FR  Dor   00-12227  Filed  12-18-00;  8:45  am) 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .Advisory  C.urnmittee  Act,  as 
amended  (5  11  SC  Appendix  2),  notice 
IS  hereby  given  of  a  meeting  of  the 
National  Heart,  Lung,  and  Blood 
.\dvisorv  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notifv  the  ("ontact  Person  listed  below 
in  advance  of  the  meeting 

The  meeting  will  be  closed  tn  th-' 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552h(c)(6),  Title  5  IJ  S.C 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and 'or  contract  proposals, 
the  disclosure  of  which  would 
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constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

iVame  of  Committee  National  Heart,  Lung, 
and  Blood  .Advisory  Council 

Date  February  1-2,  2001 

Open   February  1,  2001,  8:30  am  to  2:00 
pm 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31,  Conference 
Room  10.  Bethesda,  MD  20892 

Closed  Febr\iarv  1,  2001,  200  pm  to 
Adjournment 

Agenda  To  review  and  evaluate  grant 
applu  ations 

Place  National  Institutes  of  Health.  9000 
Roi;kville  Pike.  Building  31,  Conference 
Room  10.  Bethesda,  MD  20892 

Contact  Person  Robert  Carlsen,  Director, 
Division  of  Extramural  Affairs.  Nat.  Heart, 
Lung,  and  Blood  Institute,  .NIH,  Two 
Rockledge  C;enter,  Room  7100,  6701 
Rockledge  Drue,  Bethesda.  MD  20892,  lOl' 
4  35-0260 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.233,  National  Center  for 
Sleep  Disorders  Research,  93  837,  Heart  and 
Vascular  Diseases  Research;  93  838,  Lung 
Diseases  Research;  9:t  839.  Blood  Diseases 
and  Resoun  es  Research,  Nationdl  Institutes 
of  Health,  HHS) 

Dated   Dec  ember  11.  2000 
LaVerne  Y.  Stringfield, 

Director.  Office  of  federal  Advisory 
Committee  Policy 

fFK  I)m(    00-32226  Filed  12-18-00;  8  45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  ,-\dvisorv  t'ommittee  Act.  as 
amended  (5  l!.S.(^  Appendix  2),  notice 
IS  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
publu  in  aci  ordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  ,'S52b(c)(fi),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  disc  ussions  could  disclose 
confidential  trade  sec;rets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  c:oncerning 
individuals  assot:iated  with  the  grant 
applications,  the  disclosure  of  which 
would  c:onstitute  a  c:learly  unwarranted 
invasion  ot  personal  privacy,. 

Same  of  Committee  Nritional  He.irt,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
(PA-0O-O(l4)  Mentored  Pal  -Driented  Res 
Career  Development  .Award,  (P.A-<)()-005) 
Midcareer  Investigator  Award  in  Pal  ■ 


Oriented  Res,.  (PA-99-087)  Mentored 
Quantative  Res,  Career  Development  Award, 

Date:  January  11-12,  2001. 

Tmie:  7:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Mariott  Wardman  Park  Hotel,  2660 
Woodley  Road  N,W.,  Washington,  DC  20008, 

Contact  Person:  Diane  M,  Reid.  MD, 
Review  Branch,  Room  7182,  Division  of 
Extramural  Affairs,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
Bethesda,  MD  20892, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  December  8,  2000. 
LaVerne  Y,  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

|FR  Doc.  00-32229  Filed  12-18-00;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U,S,C,, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
SCOR  in  Pathobiologv  of  Fibrotic.  Lung 
Disease 

Date:  lanuary  11-12,  2001. 

Time  7:00  pm  to  5:00  pm 

Agenda:Tr)  review  and  evaluate  grant 
applii  ations. 

Place  Holiday  Inn  Chew  Chase,  PalUidian 
East  Room.  5520  Wisconsin  Ave.,  Chew 
Chase,  ,MD  20815. 

Contract  Person.  Robert  B  Moore,  PhD, 
S(  ientific  Review  .Administrator,  Review 
Branch,  Room  7192,  Division  of  Extramural 
.Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
Bethesda,  MD  20892,  301/435-3541. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93,233,  National  Center  for 
Sleep  Disorders  Research;  93,837.  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  December  8.  2000. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc,  00-32230  Filed  12-18-00;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  Center  for  Inherited 
Disease  Research  Access  Committee, 

Date:  January  8-9,  2001, 

Open:  lanuary  8,  2001.  7  pm  to  10  pm. 

Agenda:  To  discuss  matters  of  program 
relevance. 

Place:  The  Westin  Grand  Hotel,  2350  M 
Street,  N\V,,  Washington,  DC  20036. 

Closed:  January  9,  2001.  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  The  Westin  Grand  Hotel,  2350  M 
Street,  NW,,  Washington.  DC  20037. 

Contact  Person:  Jerry  Roberts.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institutes  of 
Health,  Building  38A,  Bethesda.  MD  20892. 
301  402-0838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Inherited 
Disease  Research  Access  Committee, 

Da/e;  January-  9.  2001, 

Time:  3  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Grand  Hotel,  2350  M  Street. 
NW..  Washington.  DC  20037-1417. 


Contact  Person:  Rudy  O,  Pozzatti, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301  402-0838 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  December  11,  2000, 
LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc,  00-32228  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institutes  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosm-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Spec  ial 
Emphasis  Panel, 

Date:  February  8-9,  2001, 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Downtown  DC,  1155 
14th  Street,  NW,,  Washington,  DC  20005. 

Con(ac(  Person;  Nasrin  Nabavi.  PhD, 
Scientific  Review  Administrator,  Sc:ientifii: 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700B 
Rockledge  Drive,  MSC  7610,  Bethesda,  .\1D 
20892-7610.  301  496-2550, 
(Catalogue  of  Federal  Domestii  .Assistance 
Program  Nos.  93,855,  Allergy,  Immunology, 
and  Transplantation  Research:  93.856, 
Microbiology  and  Infec;tious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 


Dated:  December  11,  2000. 

LaVeme  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-32222  Filed  12-18-00;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U,S,C,  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Council, 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Deafness  and 
Other  Communication  Disorders  .Advisory 
Counc  il. 

Date:  lanuary  26,  20U1, 

Open:  8:30  am  to  12:30  pm. 

.4gpnfio  Staff  reports  on  divisional, 
programmatic  and  spec  ial  ai  tivities 

Plaie.  National  Institutes  of  Health,  90UU 
Rockville  Pike,  Conference  Room  10, 
Building  31C.  Bethesda,  MD  20892. 

Closed:  12:30  pm  to  adjournment. 

Agenda:  To  review  ,ind  e\aludte  grant 
applications. 

Place:  National  Institutes  of  Health.  (KIOO 
Roc:kville  Pike,  Conferenc:e  Room  U). 
Building  3lC:,  Bethesda,  MD  20892 

Contact  Person:  Craig  .\   Jordan,  PliU, 
(;hief,  S(  ientific  Review  Branc:h,  NIH'' 
NIDC:D/DER,  Exei:utive  Plaza  South,  Room 
400C,  Bethesda,  .MD  20892-7180,  301-496- 
868,?. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Relaled  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 
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Dated:  De<  einbtr  11    2000. 
LaVerne  Y.  Stringiield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

[FR  Due  no-3222,3  Filed  12-18-00;  a;45  am] 

BIUJNG  CODE  4 1 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Strolce;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  LI  S  C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  tn  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.Same  uf  Committee  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel 

Date  lanuary  16,  2001 

Time   1:30  pm  to  3  30  pm. 

.■\genda:  To  review  and  evaluate  contract 
proposals. 

Place  .\euroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Confacf  Person.  Phillip  F.  Wiethorn, 
Scientific  Review  ■■\dministrator.  Scientific 
Review  Branch.  NINDS/NIHDHHS, 
.Neuroscience  Center,  6001  E.xecutive  Blvd. 
Suite  3208,  MSC  9529.  Bethesda,  MD  20892- 
9529, 301-496-9223 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  .Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  December  11,  2000. 
LaVeme  Y.  Stringficld, 

Director.  Office  ot  Federal  Advisory 
Committee  Policy. 

:FR  Doi    00-U224  Filed  12-18-00;  8:45  am] 
aiLUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Strolte;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  herebv  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
amd  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.Vame  of  Committee  National  Institute  of 
Nfurological  Disnrders  and  Stroke  Special 
Emphasis  Panel 

Dale  lanuarv  10,  2001 

Time   10:00  am  to  12:00  pm 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Neuroscience  Onter.  National 
Institutes  of  Health.  6001  Executive  Blvd  . 
Bethesda   MD  2UH92,  (Telephone  Conferenc'e 
Call). 

Contact  Person  Phillip  F  Wiethorn, 
Scientific  Review  Administrator.  Scientifii 
Review  Branch.  NINDS/NIH/DHHS. 
Neuroscience  Center.  6001  Executive  Blvd., 
Suite  3208.  M.SC  9529.  Bethesda.  MD  20892- 
9529.  (01-496-9223 

(Catalogue  of  Federal  Domestif  .Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health. 
HHS) 

Dated    De<:enibHr  11.  2000 
LaVeme  Y.  Stringfield, 

Director  Office  uf  Fedrnil  .Advisory 
Committee  Policy 

(FR  Doc.  00-32225  Filed  12-18-00;  8:45  arm 
BILUNG  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
■'Technical  and  Logistical  Support  Assistance 
totheOSP" 

Date  December  13,  2000 

Time  9:30  AM  to  5:00  PM 

.\genda:  To  review  and  evaluate  contract 
proposals. 

Place:  Gaithersburg  Marriott 
Washingtonian  Center,  9751  Washingtonian 
Boulevard.  Gaithersburg.  MD  20878. 

Contact  Person:  Lyle  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs. 
.National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
.MD  20892-9547,  (301)  435-1439. 
This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle. 

Same  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
"Instrument  Development  for  .Assessing 
Community  Factors  that  Affect  Drug  I'se 
Consequences" 

Date:  December  19.  2000. 

Time.  9:30  AM  to  5:00  PM. 

.\genda:  To  review  and  evaluate  contract 
proposals- 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Lyle  Furr.  Contract  Review 
Specialist.  Office  of  Extramural  Affairs. 
National  Institute  on  Drug  Abuse.  National 
Institutes  of  Health.  DHHS.  6001  Executive 
Boulevard.  Room  3158.  MSC  9547,  Bethesda, 
MD  20892-9547.  (301)  435-1439. 
This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  ,Nos.  93.277,  Drug  .Abuse  Scientist 
Development  .Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
.Awards;  93  278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  December  8,  2000. 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  .Advisory 

Committee  Policy. 

;FR  Do<  .  00-32231  Filed  12-18-00:  8:45  am] 

BILUNG  CODE  41 40-01 -M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  December  11.  2000. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Raul  A.  Saavedra,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd,.  Suite  3208, 
MSC  9529,  Bethesda,  MD  20892-9529,  301- 
496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  December  8,  2000. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-32232  Filed  12-18-00;  8:45  am] 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  15.  2000. 

Time:  1:00  PM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  Micklin,  Phd. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3178, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1258,  micklinm@crs.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  18.  2000. 

Time:  1:00  PM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Thomas  A.  Tatham.  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3188. 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
0692.  tathamt@csr.nih.gov. 
This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  19.  2000. 

Time:  12:00  PM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

ContacfPereon;  Daniel  R.  Kenshalo.  Phd. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive.  Room  5176, 
MSC  7844,  Bethesda.  MD  20892.  (301)  435- 
1255. 

This  notice  is  being  published  les^.  than  15 
days  prior  In  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337.  93.393-93  396.  93.837-93.844. 
93.846-93.878,  93  892.  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  December  8.  2000. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

[FR  Doc.  00-32233  Filed  12-18-00,  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4563-N-19] 

Notice  of  Proposed  information 
Collection  for  Public  Comment; 
Admission  to,  and  Occupancy  of, 
Public  Housing;  Part  960 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February 
20,2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW.. 
Room  4238,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman.  (202)  708-3642. 
extension  4128.  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 
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This  Notice  is  solicitinsj  coiiuiu'iit-, 
from  members  of  the  public  and  dttec  ted 
agencies  concerning  the  proposed 
collection  of  information  to:  (II  Evdluate 
whether  the  proposed  collection  nf 
information  is  necessan'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(2)  evaluate  the  accuracy  of  the  agencv'^ 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (,3)  enhanc  e 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology:  e.g.,  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal  Admission  To.  and 
Occupancy  of.  Public  Housing: 
Admission  and  Tenant  Selection 
Policies.  Verification.  Notification. 
Preference.  Waiting  List.  Exemption  of 
Police  Officers, 

OMB  Control  \umber  2577-0220 

Description  of  the  need  for  the 
information  and  proposed  use  Statute 
requires  HLT)  to  ensure  the  low-income 
character  of  public  housing  prefects  and 
to  assure  sound  management  practices 
will  be  followed  in  the  operation  of  the 
project.  Public  Housing  Agencies 
(PR.-\s)  entered  into  an  .Annual 
Contribution  Contract  (.\CC)  with  HTJD 
to  assist  low-income  tenants.  Hl'D 
regulations,  Part  960,  provide  policies 
and  procedures  for  PHAs  to  administer 
the  low-income  public  housing  program 
for  admission  and  occupancy  PHAs 
must  develop  and  keep  on  file 
admission  and  occupancy  policies 
including  the  plan  for  eligibilitv  of 
police  officers  which  is  approved  bv 
HUD,  PHA  compliance  will  support  the 
statute;  HL'D  can  ensure  that  the  low- 
income  character  of  the  project  and  that 
sound  management  practices  will  be 
followed 

Agency  form  number:  None. 

Members  of  affected  public:  State, 
Local  government;  Resident 
Organizations 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  3,300  respondents,  1 
response  per  respondent,  3.300  total 
responses,  344,800  (3.300x10.4  hours) 
total  burden  hours. 

Status  of  the  proposed  information 
collection  Reinstatement,  without 
change 


.\uthoritv:  Sfi  imn  :i.")U6  uf  the  Paperwork 
K.'ii,;,  lion  .\i  t  ..t  I'lM.T.  44  L  .S  C.  Chdpler  .J.t. 
riS  .inuTKifil 

D.ili'ii    I)h(  pmhtT  IJ,  2000 
Milan  Ozdinec, 

.■\i  !inu  i  •eufnil  Deputy  Assistant  Secretan 
lor  Public  and  Indian  Itnusmg 
|FR  Doi_.  O0-:i221'l  Filed  1J-18-U0;  9:4,5  am) 
BILLING  CODE  4210- 33-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-456^-N-20] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment  for  the 
Public  Housing  Development  and 
Mixed-Rnance  Development  of  Units; 
Proposal,  Financial  Feasibility,  Site 
Information,  Tumltey  Method, 
Evidentiary  Rlaterlals 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTKW:  Notice. 


SUMMARY:  The  proposed  information 
colUK:tion  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February 
20,2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  4238,  Washington,  DC  20410- 
5000 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  PapeiT^ork 
Reduction  Act  of  1995  (44  U.S.C. 
('hapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Development  and  Mixed-Finance 
Development  of  Units;  Proposal, 
Financial  Feasibility,  Site  Information, 
Turnkey  Method,  Evidentiary  Materials. 

OMB  Control  Number:  2577-0033. 

Description  of  the  need  for  the 
information  and  proposed  use:  Public 
Housing  Agencies  (PHAs)  must  provide 
information  to  HUD  before  a  proposal 
can  be  approved  for  development  or 
mixed-finance  development.  The 
information  on  HUD-prescribed  forms 
provides  HUD  with  sufficient 
information  to  enable  a  determination 
that  funds  should  or  should  not  be 
reserved  or  a  contractural  commitment 
made.  For  mixed-finance  development, 
HUD  must  ensure  that  the  Federal 
investment  of  funds  in  a  public  housing 
project  is  secure  and  that  proposed 
public  housing  units  are  made  available 
only  to  eligible  low-income  families. 
This  information  collection  is  necessary 
for  HUD  to  conduct  a  subsidy  layering 
analysis  pursuant  to  Section  102(d)  of 
the  HUD  Reform  Act  of  1989. 

Agency  form  number  HUD-52483-A, 
HUD-52'482.  HUD-5 1971-1,  HUD- 
51971-11,  HUD-52651-A,  HUD-52485. 

Members  of  affected  public:  State  or 
Local  Government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  334  respondents, 
annually,  23  hours  average  per 
response;  total  annual  reporting  burden 
7,595  hours. 

Status  of  the  proposed  information 
collection:  Extension,  without  change. 

Authority:  Section  350fi  of  the  Paperwork 
Reduction  Act  of  1995.  44  L'.S.C.  Chapter  35. 
ds  amended. 

Dated:  December  12.  2000. 

Milan  Ozdinec, 

Acting  General  Deputy  Assistant  Secretary- 
tor  Public  and  Indian  Housing. 

BILUNG  CODE  4210-33-M 
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Offer  of  Sale  of 
Real  Property 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No  2577-0033  (Exp 


Pubtlc  reporting  burdMi  for  this  collection  of  informabon  is  esbmated  to  average  1  5  hours  per  response  rncluding  the  bme  for  reviewing  instructions  searching  existing 
data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  Send  comments  regarding  this  burden  estimatt- 
or  any  other  aspect  of  this  collection  of  tntormafion,  including  suggestions  for  reducing  this  burden,  to  the  Reports  Management  Officer  Paperwork  Reduction  Project 
(2577-0033),  Office  of  Information  Technology,  U  S  Department  of  Housing  and  Urban  Development  Washington  D  C  20410-3600  This  agency  may  not  collect  this 
informaton.  and  you  are  not  required  to  complete  this  form,  unless  it  displays  a  currently  valid  OMB  control  number 

Do  not  sand  this  form  to  th«  abov*  address. 

This  collecbon  of  inforTt>abon  is  required  tor  developing  a  public  housing  project  pursuant  to  HUD  regulations  24  CFR  941  The  information  will  be  used  to  provide  HUDwith 
sufficient  information  to  en<d}le  a  determination  that  funds  should  or  should  not  be  reserved  or  a  contractual  comnnitment  made  This  information  collection  is  mandatno 
pursuant  to  the  US  Housing  Act  of  1937.    The  Information  requested  does  not  lend  itself  to  confidentiality 


1 .    In  consideration  of  the  sum  of  S  . 


and 

ottier  valuable  consideration  herein  called  "option  price."  the 
receipt  whereof  is  hereby  acknowledged,  the  undersigned  (herein- 
after called  tlie  'Seller"),  being  the  owner  of  the  property  de- 
scribed below,  hereby  offers  and  agrees  to  sell  and  convey  the 
property  to  the .  


(hereinafter  called  the  "I^jblic  Housing  Agency"  (PHA)  or  its 
assignee  or  nominee  for  the  sum  of  $ . 

In  the  event  that  a  Purchase  Agreement  (form  HUD-5 197 1  -If)  is 
executed  but  closing  cannot  be  consummated  for  the  reasons  stated 
in  paragraph  3  or  5  of  the  Purchase  Agreement,  the  seller  hereby 
agrees  that  the  option  price  or  portion  thereof  shall  be  returned  to 
the  PHA  as  provided  in  the  Purchase  Agreement. 

2.    The  property  is  located  in  (city  or  town  and  county) 


in  the  State  of 

:uk1  the  property  is  described  as  follows  (include  street  address  or 
other  specinc  location,  attach  list  of  any  renter  occupants  by 
name,  address,  and  number  of  persons  in  household,  and 
identify  any  exceptions  to  the  offer): 


^ .   This  offer  shall  be  irrevocable  for  a  period  of . 


days 


(insert  at  least  90  days)  from  the  date  hereof  and  shall  rt^main 
infoice  thereafter  until  terminated  by  the  seller  by  giving  .^0  days 
prior  written  notice  to  the  PHA  of  such  termination.  Until  the  offer 
is  terminated,  the  PHA  or  its  designee  shall  have  the  right  to 
entersaid  property  for  the  purpose  of  apprai.sal.  survey  arxl  inspection. 


4.  The  PHA  shall  evidence  acceptance  of  ihi.s  offer  hy  execuung  ;ii 
least  three  copies  of  form  HUD-5 197  MI.  Purcha.se  Agreement,  a 
copy  of  which  is  attached  as  an  exhibit,  and  by  mailing  ai  least  iwci 
executed  copies  to  the  seller  at  the  address  specified  beiou  mi  th;i! 
the  seller  may  execute  both  copies  ;ind  relum  one  to  the  PH.A 

5.  Upon  closing,  the  seller  shall:  (a)  convey  (subject  to  any  excep- 
tions specifically  set  forth  in  paragraph  2  hereof  and  liens  for 
ctirrent  taxes  and  assessments)  to  the  PHA  or  its  designee  or 
nominee  by  general  warranty  deed  a  gixxl  and  inarkeutbiL-  fee- 
simple  title  thereto,  together  with  all  improvements,  heredita- 
ments, and  appurtenances  thereimto  belonging,  ten  and  clear  of  all 
liens,  easements,  restrictions,  delinquent  taxes  and  assessments, 
leases  and  encumbrances  of  any  kind,  existing  or  inchoate,  with 
proper  release  ofdower.  curtsy,  and  waiver  of  homestead  nghus.  if 
any,  together  with  all  ofthe  seller's  nghLs.  title,  and  interest  in  and 
to  any  streets  or  alleys  adjoinmg  or  abuitmg  thereon;  (hi  provide 
documentary  evidence  that  the  zoning  permiLs  the  PHAs  proposed 
use  of  the  property:  aiuJ  (c)  deliver  possession  to  iJie  PH.A  which 
shall  be  responsible  for  relocation  of  any  renter  occupanLs  in 
accordance  with  the  provisioas  of  the  Uniform  RelcKaiion  Assis- 
tance and  Real  Property  Acquisition  Policies  Aci  of  1970.  ,ls 
amended  (URA). 


Loss  or  damage  to  the  property  by  any  cause  shall  be  ai  the  nsk  i 
the  seller  until  title  has  been  conveyed  to  the  PHA. 


The  .seller  agrees,  so  long  as  this  offer  remains  in  effect,  not  to  sell, 
mortgage,  encumhier.  or  otherwise  dispose  of  the  property  or  ;uiy 
part  thereof,  or  interest  therein,  except  to  the  PHA. 

This  offer  is  made  voluntarily.  The  PHA  will  noi  use  its  power  of 
eminent  domain  to  iicquire  this  property  if  the  seller  and  the  PHA 
are  unable  to  reach  an  ;imicable  agrtemenl  as  to  the  purchase  pncc. 
The  PHA  will  inform  the  seller  ofthe  arnouni  it  believes  is  the  fair 
market  value  of  the  property.  If  tftat  amouni  is  less  than  the  proposed 
sale  price  in  paragraph  I  of  this  Offer  of  Sale.the  .seller  may 
witfxlraw  the  offer  and  return  the  t)piion  price  to  the  PHA.  The  seller 
understands  that  the  seller  is  not  and  will  not  be  eligible  to  receive 
relocation  assistance  under  the  U'RA  unplementmg  repulitlions  at 
49  CFR  Part  24.  or  HUD  program  regulations  This  offer  shxill  be 
binding  upon  the  seller  and  the  seller  s  heirs,  executors.  adminLsua- 
lors.  siicces.sors.  and  ;Lssignees. 


Witness 


SsAsr 


Dale 


,19 


Witness 


Address 


Supersedes  HUD-51971  (1/81) 


Page  1  of  1 


torrr  HUD-51971-l  |2'93 . 

ret  HandtJOOo  "417  1 
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Purchase  Agreement 


us.  Dspartmsnt  of  Housing 
and  Urban  Development 

Ofice  of  Pubic  and  Indian  Housing 


OMB  Approval  No  2577  0033  ( 


PjD'ic  Reporting  3urdHn»Gr  rtius  coll w: nor  .  »  nror -r^aQon  is '^stlma[ed  to  average  1  50  hours  per  response  including  the  time  for  reviewing  instructions,  searching  existing 
'iaia  50urcw«;  gathering  and  maintajninq  thw  dat,T  ne*<lt«:J  and  ^ompiebng  and  reviewing  the  collection  of  information  Send  comfnents  regarding  this  burden  estimate 
3r  any  other  aspect  of  this  collection  oi  ntormatior  including  suggestions  tor  reduang  this  burden  to  the  Reports  Management  Officer  Office  of  Information  Policies 
apaS>=^lems  jS  Departr»ient  of  Housing  and  Jrban  Devetopment  Washington  DC  204 10- 3600  and  to  the  Office  of  Management  and  Budget.  Paperwork  Reductoon 
^'oiect  25^'' CX!33|   Washington  CC   20603  Do  not  send  this  completed  form  to  either  of  the  above  adrjressees 


The      ___  

hi;rfin.iJu-r  ..tiled  the  "Puhlii  HnuMrik;  .Avicni. y"  (PHA)  ajjrecs 

tiipurthAsf  .uiiJ 

hereinafter  called  the  "seller""*  agrees  »o  sell,  the  pro[x:rty 
described  in  paragraph  2  nt  the  .iit.ii.heJ  Offer  of  .Sale  ot  Real 
Pfdpertv  I  tonn    HLD  >hni-l.   executed   hv    the   seller   on 

I diiteii hereinafter  ^alled  the   'Offer  ot  .Saie'"i. 

liir  the  sum  ot  n The  Dep<irtiiieni  of 

Housink:  and  Urban  Development  (hereafter  called  Hl'D"!  has. 
on  the  fuisis  of  Its  appraisal,  detennined  the  tair  rn.trkei  v;iJue  of 

the  property  toheS i  Ifthefair  in.irket 

value  ot  the  property  is  greater  than  the  pnce  speeilled  in 
paragraph  1  ot  the  Offer  of  Safe,  the  seller  may  withdraw  its  otter 
ot  s.iJe.  If  the  seller  withdraws  the  otter  ot  s;ile.  the  option  prue 
sh.ill  be  returned  to  the  PHAi  Ifie  Purchase  Agnrment  incor- 
ptirates  .ill  conditions  st;ited  iii  the  ( )fter  ot  Sale 

ITie  PHA  shall  spe>.it\  the  pL^cuul  tiiiieot  Josiiig.  whkh  shall 
not  he  more  than  40  Jiivs.ater  the  ikite  of  seller  s  execution  of  this 
Purch.Lse  Agreement  iir  su^h  later  date  as  nia\  be  .icceptable  to 
seller;  however,  it  idditional  tune  is  needed  tor  reijuired  zoning 
changes,  the  .losing  date  sh.ill  fx-  extended  tor  .in  additional  ^d 
da\N  or  such  , idditional  tune  .is  inav  he  .icceptahle  to  seller 

I  pon  .losing,  the  seller  sh.ill  deluer  lille  to  the  property  in 
.oinpiian^e  with  paragraph  >  ot  the  Otter  ot  Sale  It  there  Mi: 
JetAts  in  the  title  which  ..tn  fie  remalied  hv  legal  action  within 
.1  reasonable  time  as  .igreed  to  by  the  seller  and  the  PHA.  the  seller 
shall  t.ike  such  action  prompt  K  it  the  seller's  iiwn  expense  and  the 
iite  for  closing  sh;ill  he  extended  tor  such  period  ot  time.  It  there 
he  detects  in  title  whi^h  cannotbeor  are  not  remedied  within  such 
tune,  this  Purchase  Agreenient  sh.ill  he  lennin.ited.  the  seller 
shiill  return  the  ofiuon  pri^e  to  the  PHA  .ind  both  p;irtic^  sh.ill  he 
released  from  :ill  liability  tor  J;uiiai!esbv  re.LVMiotanvdetctt  in  title 


Prior  to  closing,  the  site  must  he  determined  to  meet  the  require- 
ments of  HUD.  The  .seller  grants  permission  to  the  PHA  or  its 
designee  to  enter  said  property  for  the  purpose  of  conducting  the 
following  studies  or  tests  which  must  be  completed  to  make  the 
determinaliiMi.  prior  to  clasing.  that  the  property  meets  HUD 
requirements: 


In  the  event  that  title  is  in  compliance  with  paragraph  .S  (if  the 
Otter  of  Sale,  but  closing  cannot  be  con.summated  because  the 
studies  or  tests  result  in  a  determination  tfvat  the  site  does  not  meet 
HLT)  requirements,  or  any  required  zoning  changes  haye  not 
been  oht;uned,  one-half  of  the  option  price  a.s  provided  in 
p;u-agraph  1  of  the  Offer  of  Sale  shall  be  returned  to  the  PHA. 

All  expenses  ot  examinaiKXi  of  title,  transfer  tax,  and  of  prepa- 
ration and  recording  the  Deed  shall  be  paid  by  the  PHA.  Payment 
of  the  afxwe-stated  purchase  price  shall  be  made  upon  transfer  of 
iitletothePHA. 

Current  taxes  shall  be  prrirated  as  of  the  time  of  closing.  Any 
outstanding  special  assessments  or  future  installments  theretm. 
remaining  unpaid  against  the  property  shall  be  paid  in  full  at  time 
of  closing  by  the  seller. 


Certification    WehereDy  certify  that  to  the  best  of  our  Knowledge  and  belief  no  member,  officer,  or  employee  of  the  PHA.  no  official  of  the  locality 
cly  :ounty.  etc  ,  and  no  member  sf  the  locality  s  governing  body  has  any  interest,  direct  or  Indirect,  in  this  Purchase  Agreement  or  in  any  proceeds 

or  Denefris  arising  tneretrom 
he'eby  certify  that  all  the  informatior  stated  herem.  as  well  as  any  information  provided  in  the  accompaniment  herewith,  is  true  and  accurate. 

Warning  HUD  *iil  prosecute  false  ciaims  and  statemeris  Cor  vciion  may  result  mcnminal  and/or  civil  penalties  !18U  S  C  1001. 1010. 1012,  31  U  S  C,  3729.3802) 


PHA  Ejwcution 

Signaler  a 

Data 

S«ll*r  Exacution 

Sgna'i^'e                                                                                               ,  Dale 

tdtoofPHAOtfcial 

Tins 

PHA  Address 

Aaoioss 

Witness 

Wme"-; 

Notary 

Vjlarv 

Supersedes  r-iUD-5197l  1 1  '81 1 


Pige  '  ot  2 


form  HUD-51»71-II   (2'93) 
ret  Handbook  7417  1 
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Form  HUD-51971-l,  Offer  of  Sale  of  Real  Property 
Form  HUO-51971-II,  Purchase  Agreement 

1 .  Purpose:  A  Public  Housing  Agency  (PHA)  is  responsible  for 
selecting  a  siteor  property  for  its  proposed  public  housing  project 
under  the  conventional  and  acquisition  methods.  As  stated  in  the 
form  HlJD-51971-I,  Offer  of  Sale  of  Real  Prc^rty  (Offer  of 
Sale),  the  offer  is  voluntary  and  the  PHA  will  not  use  its  power 
of  eminent  domain  to  acquire  the  property  if  the  seller  and  the 
PHA  are  unable  to  reach  an  amicable  agreement  on  the  purchase 
price.  Paragraph  1  of  the  Purchase  Agreement  indicates  the 
amount  HUD  believes  is  the  fair  market  value  of  the  property.  As 
a  consequence  of  these  disclosures,  the  purchase  is  not  subject  to 
any  of  the  policies  of  Title  III  (Uniform  Real  Property  Policy)  of 
the  Uniform  Relocation  Assistance  and  Real  Property  Acquisi- 
tion Policies  Act  of  1 970,  as  amended  (URA)  and  the  sel  ler  is  not 
eligible  for  relocation  assistance.  Renter-occupants  of  the  prop- 
erty are,  however,  eligible  for  relocation  assistance  under  Title 

•  11  (Uniform  Relocation  Assistance)  of  the  URA.  All  documen- 
tation evidencing  the  voluntary  nature  of  the  transaction,  e.g., 
invitation,  newspaper  and  other  listings,  etc.,  must  be  retained 
by  the  PHA.  The  form  HUD-51971-1I,  Purchase  Agreement,  is 
to  be  used  by  the  PHA  to  indicate  the  amount  which  the  PHA  is 
authorized  to  pay  to  purchase  the  site  or  property  and  to  identify 
any  studies  or  tests  required  to  determine  if  the  site  or  property 
meets  HUD  requirements. 

2.  Prepared  By:  The  form  HUD-51971-I,  Offer  of  Sale,  is  com- 
pleted by  a  prospective  seller.  The  form  HUD- 5 1971-11.  Pur- 
chase Agreement,  is  prepared  by  the  PHA  and  executed  by  both 
the  PHA  and  the  seller.  Adaptations  required  by  state  or  local  law 
may  bcmadetoformsHUD-51971-IandHUD-.'51971-Il  with  the 
approval  of  the  HUD  Office  Counsel. 

3.  Number:  At  least  three  executed  copies  of  the  form  HUD- 
51971-1.  Offer  of  Sale,  and  form  HUD-51971-1I,  Purchase 
Agreement. 

4.  Distribution: AsanattachmenttoitsPHAproposal.aPHAshall 
submit  one  copy  of  the  form  HUD-5 1 97 1 -1  to  the  HUD  Office  for 
each  site  or  property  comprising  a  public  housing  project  to  be 
developed  under  the  ccmventional  or  the  acquisition  methods. 
One  copy  of  the  forms  HUD-51971-1  and  51971-11  shall  be  an 
attachment  to  the  PHA's  submission  of  the  site  acquisition 
documents.  If  there  are  renter  occupants  on  thesite,  and  if  delays 
in  closing  beyond  30  days  of  PHA  execution  of  the  Purchase 
Agreement  are  anticipated  (due  to  zoning  changes,  site  studies, 
HUD  Office  approvals,  etc.).  the  PHA  should  submit,  with  its 
PHA  Proposal,  a  request  for  HUD  Office  approval  of  an  appro- 
priate specified  extension  of  time  for  providing  the  required 
relocaticHi  notices. 


5.    PHA  Instructions  Concerning  Preparation: 

A.     Form  HUD-51971-1,  Offer  of  Sale  of  Real  Property 

Paragraph  1.  In  the  fu-st  space  state  the  dollar  amount  ot  the 
consideration.  In  the  second  space  state  the  legal  name  of  the 
PHA.  In  the  third  space  state  the  seller's  askmg  price  for  the 
property  described  in  paragraph  2. 

Paragraph  2.  In  the  first  space  identify  the  city  or  town  and 
county  or  equivalent  political  subdivision  in  which  the  property 
IS  located.  In  the  second  space  identify  the  State  (or  equivalent) 
in  which  the  property  is  located.  Describe  the  property  in  the 
large  space,  beginning  with  the  street  address  or  other  specific 
location.  Also  m  this  space  identify  any  exceptions  to  the  offer 
and  list  any  renter  occupants  by  name,  address,  and  number  ot 
persons  in  the  household.  Use  a  continuation  page  if  required. 

Paragraph  3.  Insert  a  time  period  of  at  lea.st  90  days  taking  into 
consideration  time  necessary  for  any  anticipated  special  require- 
ments such  as  site  studies  or  zoning  changes. 

Signature  Area.  The  seller's  signature  and  typed  name,  date  and 
address  should  be  included  in  this  area  with  the  signatures  of  two 
wimesses  who  have  seen  the  seller  sign.  Space  is  also  provided 
for  notarization  or  acknowledgement  if  requu'ed  by  local  law. 

B.  Form  HLID-S1971-n,  Purchase  Agreement 

Paragraph  1 .  In  the  first  space  state  the  legal  name  of  the  PHA. 
In  the  second  space  state  the  name  of  the  seller.  In  the  thu'd  .space 
state  the  date  the  seller  signed  the  Offer  of  Sale  (form  HUD- 
51971-1)  and  attach  acopy  of  the  Offer  of  Sale  to  the  f*urchase 
Agreement.  In  the  fourth  space  insert  the  amount  authorized  by 
the  HUD  Office  as  the  purchase  price.  In  the  fifth  space  indicate 
the  amount  determined  to  be  the  fair  market  value  of  the  property 
by  HUD.  If  the  proposed  sale  price  in  paragraph  1  of  the  Offer 
of  Sale  of  Real  Property  (HUD-51971-1)  is  less  than  the  HUD 
determined  fair  market  value,  the  seller  may  withdraw,  the  Offer 
of  Sale  and  return  the  option  price  to  the  PHA. 

Paragraph  4.  In  the  space  provided  identify  any  studies  or  tests 
required  to  be  completed  prior  to  closing  to  make  the  determi- 
nation that  the  property  meets  HUD  requirements. 

Paragraph  7.  The  second  provision,  that  the  seller  pay  any  out- 
standing assessments,  is  based  on  the  assumption  that  the  value 
of  any  improvements  for  which  the  assessment  is  made  has  been 
mcluded  in  the  HUD-approved  purchase  price  of  the  property. 

Signature  Area.  The  first  signature  is  that  of  the  authon  zed  PRA 
official  and  signifies  the  PHA's  acceptance  of  theseller's  offer.wiih 
or  without  changes  in  the  price  and  with  or  without  the  specified 
studies  or  tests.  The  second  signature  is  that  of  the  seller  and 
confirms  that  there  is  an  agreement.  Both  signatures  attest  to  the 
certification  immediately  preceding  the  signature  area.  The 
signatures  of  two  witnesses  are  required  for  each  party  to  the 
agreement  and  spaces  are  provided  for  any  locally  required 
notarization  or  acknowledgenxent. 
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Guide  Form  of  Turnkey 
Developer's  Packet 


U.S.  Department  of  Housing 
and  Urban  Development 

Otilce  ot  Pubic  and  Indian  Housing 


OMB  Appfoval  No  25770033  (Exp 


PuMic  reporting  burden  tor  this  collectron  o>  nformanon  k  e<;ttmated  to  average  2  hours  per  response,  including  the  time  for  reviewing  Instructions,  searching  existing 
aata  50tifce<;  gathering  and  rnaintaining  the  data  needed  and  completing  and  reviewing  the  collecOon  of  informaDon  Send  comments  regarding  this  burden  estimate 
or  ary  other  aspect  of  this  collection  of  information  including  suggesooos  for  reducing  the  txirden.  to  Ihe  Reports  Mar^gefnent  Officer.  Paperwork  Reduction  Project 
257"  0033i.  Office  ot  Information  Technology  US  Department  of  Housing  and  Urban  Deveiopmert.  Washington.  D  C  20410-3600.  This  agency  may  not  collect  this 
intormadon  and  you  are  not  required  to  complete  this  form  unless  it  dispfays  a  currentty  vaiKj  OMB  control  number 

Do  not  s«f>d  this  torm  to  the  above  address. 

The  colection  ot  mformaOon  is  required  tor  developing  a  public  housing  protect  pursuant  to  H  UD  regulations  24  CFR  941  The  intormation  will  be  used  to  provide  HUDwith 
sufficient  information  to  enable  a  determination  that  funds  should  or  sfxxjld  not  be  reserved  or  a  contractual  commitment  rhade  TTms  information  collection  is  mandated 
Dursuant  to  the  J  S  Housing  Act  of  1937     The  information  requested  does  not  lerKl  rtseff  to  confidentiality 


Purpose.  This  form  provides  a  p(itenu.tJ  turnkey  developer  with 
ail  the  information  necessary  to  prepare  a  tumkev  proposal  It  alsti 
provides  the  format  for  PHAs  to  request  proposals 

Prepared  by:  The  Request  for  Proposals  and  P;in  I  will  be 
prepared  by  the  PH.A.  Parts  II.  Ill  and  IV  may  be  used  as  printed. 
Some  of  the  forms  iind  iMher  mitienal  in  l^u'i  I V  must  be  obtained 
from  the  HUD  field  offiLt.  Approval  must  be  obtained  for  any 
mcxlif'ications  to  the  Packet  not  previously  authorized  by  the  HUD 
field  office 

Number:  The  PHA  shall  prepare  sufficient  developers  packets 
to  provide  for  distribution  to  all  interested  developers. 

IXstribubon:  The  PH.A  shall  pniv  ide  one  copv  of  ifie  completed 
packet  to  any  interested  developer.  One  copy  shall  be  .submitted 
to  HUD  along  vvith  the  PHA  proposal. 


5.  PHA  instructioas  coaceming  preparation:  Tlie  Request  for 
Proposals  (RFP)  and  Pan  1,  Project  Description,  are  to  be 
completed  by  the  PHA  based  upon  local  preferences  or  require- 
ments. Format  sentences  are  typed  in  regula^  type.  PHA  notes  or 
instructioas  are  typed  in  another  distiiKtive  style  and  are  not 
meant  to  be  included  in  the  final  text. 

The  remauung  parts  may  be  used  as  printed  here.  Part  II  outlines 
the  general  requirements  of  the  program.  Part  III  discusses  the 
proposal  contents.  Part  IV  lists  the  various  forms  and  documents 
which  are  attachments  to  this  Packet.  Copies  of  these  forms  may 
be  obtained  from  the  HUD  field  office.  If  quantities  are  limited. 
they  may  be  reprodtjced  locaDy  by  the  PHA  along  with  this 
Packet. 


Previoi^s  editions  are  obsolete 
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Requests  for  Proposals 


U.S.  Department  of  Housing 
and  UrtMm  Development 

Otftee  of  Public  and  Indian  Housing 


OMB  Approval  No  2577-0033  (Exp 


The 


(PHA  Note:  Insert  Legal  Same  of  PHA) 


will  accept  proposals  for 


(PHA  .Note:  Insen  "Newly  Conftructed"  or  "Substantially  Rehabilitaled") 


housing  units  under  the  Public  Hoasmg  Program  to  be  located  in 
.  and  known  as 


(PHA  Note:  Insert  Name  of  Commanity  and  Stale) 


(PHA  Note:  Insert  Project  Number) 

Turnkey  proposals  may  be  submitted  for  not  more  than  _ 


(PHA  Note:  Insert  Total  .Number  of  Units) 


units  to  be  provided  in 


(PHA  Note:  Insert  Structure  Type  (or  Typesjj 

maximum  number  of  units  for  each  size  by  bedroon  coimt 


structures.  TTie  following  is  the 


No.  of  Bedrooms 
0 

Maximum  No.  of  Umts 
Elderly              Family 

1 

2 

3 

4 

5 

6 

(PHA  Note:  Insert  number  of  each  size  desired.)  Delete  inapplicable  sizes. 

The  project  will  also  consist  of  the  following  maximum  amounts  and  types  of  non-dwelling  space: 


Management  Space 
Maintenance  Space 
Community  Space 


square  feet 
.  square  feet 
.  square  feet 


(PHA  Note:  Insert  the  maximum  amount  calculated  for  each  type  of  space.)  If  proposals  are  submitted  for  less  than  the  total  number  of  units 
requested,  non-dwelling  space  will  be  subject  to  limitations  stated  in  the  Developers  Packet. 


Turnkey  proposals  must  be  received  by 


of 


ai  \hc 


(PHA  Note:  Insen  Tune  of  Deadline  and  Date  vi  Deadline  . 

address  identified  below.  Turnkey  proposals  received  after  the  deadline  will  be  returned  to  the  developer  without  being  considered 


Interested  developers  should  obtain  a  Turnkey  Developer's  Packet,  which  provides  detailed  project  inlbrmaiion  and  submi.«ion  requirements 
from 


(PHA  Note:  Insert  Name  of  PHA  (Wicial) 


(PHA  Note:  PHA  Name  and  Addres 


(PHA  Note:  PHA  Telephone  Number) 


Previous  editions  are  obsolete 
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Guide  Form  of  Turnkey 
Developer's  Packet 

Introduction 


US  Department  of  Housing 
and  Urban  Developnuent 

Office  of  Pubic  and  Indian  Housing 


OMB  Approval  No  2577  0033  (Exp 


The  L'niied  Stales  Depannicni  ot  Hniisirik:  .i/id  I  rhan  Developineni 
HUD)  IS  providing  tin;incLii  .issistances  lo  this  Public  Housing 
A^encv  iPHAi  tn  develop  a  KnA-iniorTie  housing  pmject  pursuant  ti) 
Setiiims  4  ind  ^  ot  the  Lniled  Slates  Housini;  \^t  i>t  14^7.  The  PHA 
h.L>  selected  the  Turnke>  melh<.>d  to  develop  the  hou.sing  identified  m 
this  Tumkev  Developers  Piicket  (Packed, 

I  nder  the  Turnkey  method,  develc>p<-rs  suhmit  pmposaJs  in  response 
to  1  Request  tor  PR)posais  iRFP)  h-om  the  PHA.  The  proposals  thai 
meet  the  requirements  of  this  Packet  jne  reviewed,  rated,  ;ind  ranked 
hv  the  PH.A  The  highest  rated  turnkey  proposal  which  represents  the 
k-si  total  package"  is  submitted  to  Hl'D  for  approval.  ,After  HUD 
approval  of  the  rumkev  proposal,  the  Jeveloper's  .ychitect  prepares 
the  prclimin;iry  design  and  working  drawings  and  the  construction 
Npe^ili  Lai  ions  tor  PH.A  ;uid  HID  approved. 

Pnor  to  ^ta^  of  construction  of  reh^ibilitaiit)n,  the  PHA  ;uid  the 
devclo[ier  execute  j  Contract  of  S;ile  under  which  the  PI-LA  agrees  to 
purchiise  the  completed  pro|txt  from  the  developer  for  a  specified 
pn^e  The  developer  is  fullv  responsible  tor  all  development  and 
.insuijcuon  .iciiviaes,  sui-h  >ls  purchasing  Mies  or  properties,  coin- 
pleimg  all  site  improvements  (including  stnKtuR-si.  obuurung  utility 
hiiok-ups  and  local  building  permits  .uid  .tppnn\ils.  and  obtaining 
.onstruciion  lin;in,.uii!  Alter  s;aistacior\  project  compleuon,  the 
PHA  pur.ha.M-s  the  pniie^t  Inim  the  develo(vr 


The  completed  project  will  be  owned  and  managed  by  this  PHA  to 
provide  rental  housing  for  low-mcome  households.  The  structures, 
housing  units,  and  non-dwelhng  facilities  shall  be  designed  to  provide 
a  wholesome  livmg  environment.  Emphasis  shall  also  be  placed  on 
durable  construction,  efficiency  and  economy  of  maintenance,  energy 
conservation,  and  suitable  recreation  space  to  enhance  a  wholesome 
living  environment,  over  the  thirty-year  term  of  the  PHA's  permanent 
financing  for  purchase  of  the  project. 

In  order  to  be  considered  by  tfie  PHA  and  HUD,  turnkey  proposals 
must  comply  with  the  program  and  submission  requirements  identi- 
fied in  this  Packet.  Accordingly,  interested  developers  should  review 
the  project  descnption  (Part  I),  the  program  requirements  (Pan  II),  the 
turnkey  proposal  content  (Part  HI)  and  the  required  program  docu- 
ments and  forms  (Part  IV),  pnor  to  prepanng  and  submittmg  a  turnkey 
proposal  to  the  PHA. 

Interested  developers  must  submit  their  turnkey  proposals  to  the  PHA 
by  the  deadline  date  identified  m  the  RfP,  Turnkey  proposals  thai  are 
not  received  by  the  deadline,  or  which  are  determined  to  be  incomplete 
or  non-responsive  will  not  be  considered  by  the  PHA.  Any  questions 
that  you  may  have  should  be  directed  to  the  individual  identified  m  the 
RFP. 


^'eV'Ous  editions  are  obsolete 
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Part  I.  Project  Description 


PHA  Instructions:  This  Part  shall  be  completed  by  the  PHA  to  provide  specific  details  about  the  proposed  project.  TTie  PHA  shall  ensure  that 
the  mformation  and  requirements  stated  in  this  part  comply  with  the  Public  Housing  Development  Regulation  (24  CFR  H4 1 »,  The  Public  Housing 
Development  Handbook  (HB  7417.1  Rev-I).  related  state  and  local  building  requirements,  and  special  regional  requirements  idenufi-'d  m 
accordance  with  Handbook  7417.1,  Chapter  3.  par.  3-143  and  agreements  reached  by  the  PHA  and  HUD  at  the  project  planning  conference, 

1.  Community.  Identify  the  name  of  the  community  for  which  the  housing  project  is  proposed.  Slate  whether  or  not  the  comniunit>  is  a 
Community  Development  Block  Grant  (CDBG)  recipient  that  has  an  approved  Housing  Assistance  Plan  (HAPi, 

2.  Site  l>ocation.  Identify  the  general  locations  forassistedhousing  stated  in  the  HAP,  and  any  local  preferences  for  sites  (e.g..  CDBG  Acu  vines, 
Neighboiliood  Preservation  Areas).  For  communities  not  covered  by  a  HAP.  state  any  local  preferences  for  sites  in  areas  that  are  c  onsisteni 
with  the  public  housing  site  and  neighborhood  standards  and  local  planning  and  housing  development  activities. 

3.  Housing  Type.  State  whether  the  proposed  housing  is  to  be  newly  constructed  or  substantially  rehabilitated, 

4.  Housing  Units.  Identify  the  number  of  units  for  each  structure  type  and  household  type  by  number  of  bedrtxims  as  follows: 


Number  of  Badrooms 


Elevator 
Detached 


Elderly 

1 


Pamty 


Semt-Detacfied 


1 
Townhouse/Row                                                                                                 ,                                , 

1 T  ■ 

Walk-up  Apartment 

I 

TotaJ  UnHs 

Handicapped  Units  Included  in  Above*                                                                                          | 

1 

•Identity  the  number  of  units  to  be  designed  speaficaliy  tor  use  by  handicapped  individuals 


The  number  of  units  identified  above  shall  not  vary  from  the  unit  distribution  identified  in  the  area  office  mvitaiion  lor  a  PRA  proposal  In 
the  case  of  a  project  involving  Substantial  Rehabilitation  provide  a  statement  that: 

A.  The  total  number  of  units  for  elderly  and  family  households  are  maximum  amounts: 

B.  The  number  of  units  by  structure  type  are  preferred,  but  the  PHA  will  consider  substitution  of  less  expensive  structure  type  (eg. 
townhouse/row  instead  of  detached)  if  apps-opriate  for  household  type  provided  that  the  number  of  units  does  not  exceed  the  totals  shown 
for  a  specific  number  of  bedrooms; 

C.  If  the  largerunits(number  of  bedrooms)  are  not  available,  aone-for-one  substitution  of  smaller  units  wiU  be  consistent  with  the  applicable 
housing  assistance  plan;  and 

D.  The  PHA  will  give  preference  in  selecting  nimkey  proposals  to  those  proposals  that  most  clearly  adhere  to  the  proposed  distnbution 
5.  Special  Building  Requirements.  Slate  any  local  preferences  or  building  requirements  or  limitations.  These  may  include  such  items  as: 

A.  Security  Systems  (access,  surveillance,  standby  power,  etc.); 

B.  Central  TV  Antenna  Systan; 

C.  Samekey  for  both  housing  unit  door  and  mail  box; 

D.  Design  requirements  to  complement  neighborhood  architecture  and  standards; 

E.  Energy  Conservaticm  Requirements; 

F.  Air  Conditioning  Systems; 

G.  Building  Height  Restrictions; 

H.    Number  of  buildings  and  distribution  of  unit  sizes  (number  of  bedrooms)  among  buildmgs;  and 
I.     Space  for  child  care  which  meets  local  standards  and  codes. 


Prevkius  editions  are  obsolete. 
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6.   Special  Site  Requirements.  Siaiu  ,in\  liH..ii  pri-tfa-nLi-s  or  huildiiig  requiremenLs  or  limiiaiioas.  This  may  include  such  items  as: 

A  PretcTerKc  or  rcquirvmcnc  Ii>r  iiutc  iJtui  nnc  silt' 

B  LmiiHiKin  nn  nunihcr  it  units  [vr  mh-  hv  hcilnxim  si/e 

C  Piirking  Rt'Lpjireinents    Niiinbtr  I't  spates  iiuL>sidf,  inside.  L:nvered,  fnr  handicapped,  and  parking  space  per  dwelling  unit  ratio 

D  RecTL-atKin  sp;ii.c  ;iJid  equiptneiu 

E  At^essihility  lo  i.ommeri.uil  dreits.  ..hurches.  schixils.  transportation 

F  Retea-nce  site  cUid  neighKirhinKl  suindiirds  m  Part  II,  Section  ^ 

O     .Statement  that  PHA  will  not  pjiv  tor  otf-site  work  to  bnng  utilities  to  site  unless  it  is  local  practice  and  developers  normally  pay  costs 
•>t  extending  utilities  lor  pnv;iielv  ciwned  projects. 

''  Pnjtotype  C(»>t}».  State  that  .ost.s  tor  dwelling  construction  and  equiiHuent  (defined  in  Part  U  of  this  packet)  are  limited  by  law  to  no  more 
ihiin  10  percent  above  the  published  amount  for  the  size  and  structure  type  for  the  area.  Indicate  the  applicable  prototype  costs  for  this  pR»ject 
,tnd  the  date  they  were  published  in  the  FfdtT,ii  Register  (a  legible  photocopy  of  the  appropriate  Federal  Register  page  may  be  used  instead 

of  [he  following  table,  it  desired). 


BadroomSiz* 


0 

1 

2 

3 

4 

5 

6 

Detacred 

$ 

$ 

s 

$ 

$ 

$ 

$ 

Row 

$ 
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$ 

$ 

$ 

$ 

Wal(-up 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

Elevator 

$ 

$ 

s 

XXX 

XXX 

XXX 

XXX 

In.senasUiiementthatHi;D  will  .idjust  the  prototype  cost  base  for 
the  project  (using  a  commercial  cost  indeitt  lo  recogni/e  actual 
changes  (increases  or  decreases)  ui  construction  costs  from  the 
effective  date  of  the  unit  ^osls  [.Hiblishcd  inlhe  Federal  Ref;isler. 
This  is  done  for  ^nmpanstin  purposes  onlv  ,u  early  st;iges  of 
pnxessing.  The  developers  Losts  should  always  tttlect  current 
^ondilioas. 

H  I'tilities.  Suite  the  utilities  preferred  for  the  project.  Enclose  the 
HID  prepared  form  HI  D-s|^^  Indicate  that  any  other  pni- 
p<ised  uulitv  combination  and  hcitiing  ;md  cooling  s> stems  must 
be  demonstrated  to  be  the  most  cost  eftexiive  on  the  bland  form 
HI  D-S14M4. 

V  Non-Dwelling  Space.  This  section  should  fx.Milel;uled  statement 
of  the  renuiremenls  and  Limitations  for  non-dwelhng  space  such 
.IS a commuruty  rooms* ,  maintcnanc  e  and  otTice  spai  e  and  spac e 
for  child  Lare  tac  ilities.  heal  ihciire  facilities,  or  congregate  dining 
f;tcihties.  if  justified.  If  there  is  a  requirc-ment  for  several  sites,  the 
pninition  or  consolidaQon  requirements  tor  the  min-dwellmg 
space  must  be  clearly  defined.  TTie  PH.^  iiiav  require  a  scfiarate 
pniposal  for  part  or  all  of  this  sp;ue  cspecuillv  for  pR>p<)Siils  for 
les^  thiin  the  total  number  of  units  requested. 

•Includes  ^ceaticn  "f  h<'hh\  roi^mv  ^>ui  not  nAil^^dV^.  \liir*jL\^,  mail  rcK>ms. 

^>ilcr  r't.ims,  ^insets.  I.ibt^v    "r  iauniln. 

If  Special  Project  Requirements  and  ln.structinn.s.  This  section 
should  include  ;tny  other  infonnaUim.  a-quirements  or  insiruc- 
lions  pertaining  lo  this  proici.1.  h\aniples  of  items  .irc 


1 .  Whether  staged  construction  will  be  allowed. 

2.  .\ny  dwellmg  or  non-dwelling-  installed  equipment  to  be 
furnished  bv  the  PHA  and  its  estimated  cost. 


11 


Proposal  Evaluation  Criteria.  The  standard  rating  procedure  is 
described  m  Part  IV  If  the  PHA  desires  to  use  the  optional 
prtxedure.  the  additional  criteria  and  the  point  value  to  be 
a.ssigncd  shall  be  described  in  tfiis  section. 

12.   Proposal  Instructions.  Provide  .specific  details  for  submitting 
proposals,  such  as; 

A.  The  deadline  time  and  date  for  submittmg  proposals.  FYopos- 
als  received  after  the  deadline  will  no\  be  con.sidered. 

B.  The  official  address  for  submitting  proposals. 

C.  Statement  that  proposals  must  be  complete.  The  PHA  will 
determine  if  any  omission  makes  the  proposal  "non-respon- 
sive". A  proposal  is  considered  to  be  "non-resp<.)n.sive"  if 
critical  information  is  mission  or  the  fBxiposal  reprc.sents  a 
major  deviation  from  this  packet  In  such  cases  the  developer 
will  be  rtotified.  the  reason  stated,  and  the  proposal  will  not 
be  con.sidered  by  the  PHA.  In  the  event  of  minor  omissions, 
the  PHA  may  give  the  developer  additional  time  to  submit 
the  missing  information.  A  minor  omi.ssion  Ls  one  which 
generally  will  not  affect  any  of  the  pmpKJsal  evaluation 
criteria  coasideraQons. 

D.  Statement  that  all  requirements  for  Pan  II  of  this  packet  must 
be  considered  in  developing  the  project. 


-Previous  edrtioris  are  oosoteie 
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Procedures  for  sealed  envelope  submissions.  Although  pro- 
posals will  be  opened  after  the  deadline,  a  selection  will  not 
be  announced  until  all  proposals  have  l)een  rated  under  the 
proposal  evaluation  criteria  and  HUD  approval  has  been 
obtained.  A  proposal  isnot  abid  and  price  is  only  one  element 
to  be  considered. 


F.  Number  of  copies  of  pmposals  required. 

G.  Reference  jjroject  number  assigned  to  the  project. 


Part  II.  General  Program  Requirements 


Section  1.  General 


Introduction.  This  pan  explains  the  general  program  standards  and 
policies  and  the  statutory  requirements  related  to  the  development  of 
public  housing.  These  requirements  are  applicable  to  all  turnkey 
proposals.  Developers  are  advised  to  review  this  pan  thoroughly  to 
ensure  a  complete  understanding  of  their  responsibilities.  The  regula- 
tions for  this  program  may  be  found  at  24  CFR  84 1  and  the  applicable 
HUD  Handbook  is  7417.1  Rev-1. 

1.  State  and  Local  RequiremcDts.  The  developer  must  comply 
with  all  State  and  local  laws  and  ordinances  relating  to  the 
development  of  a  project.  This  includes  State  and  kxal  require- 
ments relating  to  employment,  obtaining  bonds  and  licenses,  and 
complying  with  building  codes  and  zoning  requirements. 

2 .  Prevailing  Wage  Rates.  Development  related  contracts  entered 
into  by  the  developer  provide  for  the  payment  of  f»re vailing 
wages. 

a.  Architects  and  Technicians.  All  architects,  technical  engi- 
neers, draftsmen  and  technicians  employed  in  the  develop- 
ment of  the  project  shall  be  paid  not  less  tfian  the  wages 
prevailing  in  the  locality. 

b.  LatMirers  and  Mechanics.  All  laborers  and  mecharucs  em- 
ployed in  the  develqjment  of  a  project  shall  be  paid  not  less 
than  the  wage  prevailing  in  the  locality,  as  determined  by  the 
Secretary  of  Labor  pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276). 

3.  Developer's  Price.  The  turnkey  developer's  price  for  the  pro- 
posed project  shall  bt  t)ased  on  construction  costs  as  of  the 
deadline  date  specified  in  the  Request  for  Proposals.  The  price  in 
the  proposal  shall  be  subject  iq  the  following  modification. 

a.  The  price  shall  be  subject  to  reduction  to  the  extent  that  the 
HUD  appraisal  indicates  a  site  value  less  than  the  proposed 
amount  for  the  site  and/or  to  the  extent  that  the  proposal 
substantially  exceeds  the  HUD  estimated  replacement  cost 
for  the  project. 

b.  The  portion  of  the  developer's  estimated  price  for  dwelling 
construction  and  equipment  may  not  exceed  the  project 
prototype  cost  limits  by  more  than  10  percent. 

c.  At  each  subsequent  processing  stage,  HUD  will  adjust  the 
price  to  reflect  changes  (increases  or  decreases)  in  construc- 
tion costs  as  identified  by  a  commercial  cost  index.  Any  time 
lost  due  to  the  developer's  failure  to  adhere  to  schedules  set 
by  HUD  or  the  PHA  will  not  be  recognized. 

d.  At  the  time  the  Contract  of  Sale  is  executed  the  maximum 
price  that  can  be  approved  is  the  lower  of 


(1 )  the  revised  price  submitted  by  the  developer,  or 

(2)  the  original  proposal  price  as  updated  by  HUD.  or 

(3)  the  project  replacement  cost  identified  by  HUD. 

e.  The  price  to  be  stated  in  the  Contract  of  Sale  shall  aLst)  be 
adjusted  to  reflect  the  developer's  actual  interest  co.si  for 
construction  fmancing. 

f.  The  estimate  of  all  State  and  local  tjixes,  other  than  Real 
Property  taxes  and  assessment,  payable  by  the  developer  with 
res|)ect  to  the  project  shall  be  UKluded  in  the  total  developer  s 
price  and  shall  be  itemized  by  type,  rate  and  estunated 
amount.  In  the  event  these  taxes  are  exempt  or  abated  after 
execution  of  the  Contract  of  Sale,  the  amount  applicable  shall 
be  subtracted  from  the  total  contract  price  at  settlement. 

g.  The  total  developer's  pnce  shall  not  itKlude  any  amount  for 
real  property  taxes  and  assessment.  The  amount  paid  or 
payable  by  the  developer  as  evidenced  by  tf»e  onginal  tax  bills 
or  receipts  will  be  added  to  the  contract  price  at  settlement 

4.  Proposal  Evaluation  System.  Proposals  will  be  selected  on  the 
basis  of  free  and  open  competition.  They  will  be  evaluated 
objectively  according  to  the  procedures  and  cntena  set  forth  in  the 
Proposal  evaluation  System  which  is  included  in  Pan  IV  of  this 
Packet  and  any  additional  criteria  identified  in  Part  I. 

5.  Previous  Participation.  Developers  must  successfully  complete 
HUD  Previous  Participation  clearance  before  selection  is  ap- 
proved by  HUD.  Clearance  is  mitiated  by  the  developer  furnish- 
ing (as  part  of  the  turnkey  proposal)  completed  forms  HUD-253() 
with  respect  to  the  developer  and  other  principals  HUD  will 
review  its  experience  with  the  developer  and  the  other  principals 
on  the  projects  hsted  on  the  forms.  An  opportunity  will  be 
afforded  tJie  developer  or  otlicr  pnncipals  to  explain  any  adverse 
information  found  dunng  the  clearance  prcKcss. 

6.  Contract  of  Sale.  The  Conu^dCi  of  Sale,  form  HUD-.S3()1';. 
irKluded  in  Pan  IV  of  this  packet,  will  be  executed  by  tfie  PH.A 
and  the  selected  developer.  Both  parties  should  carefully  review 
the  Contract  of  Sale  lo  ensure  an  awareness  of  iis  requiremenis 
The  turnkey  developer  must  certify  (as  pan  of  the  proposal  i  thai 
the  developer  has  read,  understands,  and  will  comply  with  it.s 
provisions. 

7.  Insurance  Requirements.  Any  risks  and  insurance  protection 
dunng  construction  are  solely  the  turnkey  developers  re.sponM 
bilitv  as  owner  and  seller. 


Previous  editions  are  otisolete 
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Section  2.  Fair  Housing  and  Equal  Opportunity 


Intruductioa.  The  fair  housing  .inU  ciju.iJ  opponiuiiiv  a-quircmcni.s 
■iUicd  in  thi>i  <*;(.Otm  apply  to  i.t>ni rat. tors  .ind  lumlcev  dt'velopcr 
.n-iivincs  ilunni:  prn|Ci.i  dcvelupmoiu.  This  includes  site  selectum. 
.i'aiulI  lit  .t)runi,.ts  and  vub-t oniric Ls.  cniplii\ineni  dl  minority  and 
winncn-owTicd  bu.sine.s.s  enterprises,  and  eniplovineni  prai.tii.es. 

1  Title?.  VI  and  Vin  and  Executive  Order  1 106J.  Title  VI  of  the 
Civil  RighLs  .Aet  of  1964  (42  U.S.C.  ZlKKid)  .tnd  F-\eeutive  Order 
1  li>6<.  prohibit  diSLTiminiition  on  the  b:tsis  ot  race,  color,  creed 
or  nalion^il  origin  in  FedenilK  asM.sted  pnigrains.  TiiJe  VIII  ot  the 
Civil  Right.s  Act  of  146X  (42  f.S.C.  <«>1  i.  prohibits  discnmin-i- 
tioiiba-sed on  race,  color,  a'iigion.sexorn.iiionalongin  in  the  sale 
or  renuii  uf  housing 

2  Settion504of  the  Rehabilitation  Act  of  1973.  Section  s(M  of  the 

Rehabilitiition  Actof  197m24C.S  C"  7M4).pnihibitsdiscnminii- 
lion  in  Federally  ;tssisted  pnigruns  .igaiasi  ;iny  otherwi'*;  quali- 
fied individual  stilely  by  rea.son  ot  a  h;uidicap  a.s  defined  by  the 
Scxrretary  ot  He;ilth  and  Humiin  Services 

^.  Age  Discrimination  Actof  1975.  The  Age  Discnmination  .Act 
oi  lw:'s  prohibits  with  ceriiun  stated  exceptioas.  discrimination 
in  Federally  AssisteJ  progr;uns  agaiaNt  ,uiv  otherwise  qualified 
individuiil  Milely  on  the  basis  of  age 

4  Executive  Order  11246.  Contracts  tor  voastruetion  work  are 
subject  to  Exec  unve  Order  1 1246i3()FR  1 2  M  V )  a.s  amended  by 
FTectitr.e  Order  1 1  '75  ( '2  FR  U'd'i  ,uid  applicable  imple- 
nieniing  regul.itions(24  C'FR  Mii.41  ("FR  Nil,  rules  and  orders 
otHlDiuid  the  Office  of  Federal  Contract  Compli.ince  Programs 
ol  the  Department  of  Labor  Executive  Order  11246  prohihiLs 
discfimmation  ;ind  requires  affinnative  actum  to  en.sure  ihiil 
employee  or  .ipphcants  tor  emplovineni  .ire  treated  with  regard 


to  their  race,  color,  religion,  sex  or  national  ongin.  An  affirmative 
action  pkin  pursuant  to  24  CFR  1  ^5  must  be  prepared  pnor  to 
execution  of  the  Contract  of  Sale. 

^.  Section  3  of  the  HUD  Act  of  196S.  Projects  under  development 
are  subject  to  Section  3  of  the  Housing  and  Urban  Development 
Act  of  1968  ( 1 2  U.S.C.  1 701 ),  which  requires  that,  to  the  greatest 
extent  feasible,  opportunities  for  training  and  employment  be 
given  lower  income  residents  of  the  unit  of  local  government  or 
the  metropobtan  area  (or  nonmetropolitan  county ),  as  determined 
by  the  Secretary,  in  which  the  project  is  located;  andcontracts  for 
work  in  connection  with  a  project  be  awarded  to  business 
concerns  which  are  located  in  or  owned  in  substantial  part  by 
persons  residing  in  such  area. 

6.  Minority  and  Women-Owned  Business  Enterprise.  Executive 
Order  1 1625,  FYescnbing  Additional  Arrangements  for  Develop- 
ing and  Coordinating  a  National  r*rogram  for  Minority  Business 
Enterprise,  encourages  participation  in  Federal  programs  by 
business  concerns  owned  by  minority  group  members.  Executive 
Order  12138,  Creating  a  National  Women's  Business  Enterprise 
Policy,  encourages  participation  i  Federal  programs  by  business 
concerns  owned  by  women.  In  accordance  with  these  Executive 
Orders,  program  participants  (e.g..  PHAs,  contractOTS.  turnkey 
develofiers)  shall  take  affirmative  action  to  encourage  participa- 
tion by  businesses  owned  and  operated  by  minority  groups  and 
women.  These  affirmative  actions  may  include:  conducting  out- 
reach programs  to  expand  opportunities  for  participation  by  sTich 
businesses  in  the  public  housing  program;  providing  assistaiKC 
and  guidance  to  such  firms  that  have  demonstrated  a  desire  to 
parucipale  in  pubhc  housing  devekjpment  activities:  and  establishing 
goals  for  sTJch  businesses,  in  terms  of  the  dollar  value  of  contracts. 


Section  3.  Site  and  Neighborhood  Standards 


Introducbun.  ELich  ^ite  proposed  for  .i  public  housing  project  must 
comply  with  the  site  and  nciphbtirhiHKl  standards  identified  in  ifus 
section.  The  PHA  and  turnkey  developer  sh.dl  nuike  every  efton  to 
select  sites  that  will  minimi/e  the  number  ot  households  lo  be 
displaced  tor  purposes  of  developing  a  public  housmg  project  In 
additiiin,  proposed  sites  must  comply  with  .ill  envminmental  require- 
ments and  displacement,  relocation  and  acqutsiuon  requuements. 
These  ^l,lndiu•ds  should  K'  reviewed  bv  the  turnkey  developer  before 
.1  site  IS  selected  and  a  purchase  option  is  ohliunc'd. 

I    Section  2 13  of  the  HCD  Actof  1974.  Eiich  site  must  heccxiststent 

wiLh  anv  applicable  Housing  A.s,sistance  Plan  (H.AP)  Sites  pn>- 
pi'sed  tor  newK  ,.on.strucied  or  a-h;ibilitated  pnjjects  must  Ix; 
within  the  general  locations  specified  in  ,uiy  applicable  HAPS. 
The  community  s  H.AP  is  submitted  to  HUD  as  part  of  the 
Ctxnmuniry  Development  Block  Cirant  iCT)BG)  application.  .A 
community  tlvat  is  not  participating  in  the  CDBG  programs  may 
also  submit  a  HAP. 

2.  Facilities  and  Services.  The  develo[x-r  should  select  project  sites 
tom.ikeuseofexisungandpro[iosed  public  !acilities;uid services 
ideiuitied  in  Stale  liv,d  .ind  a-gioiuil  pl.uis  Oenerallv.  the 
ln-.itions  identified  in  H.APs  should  have  adequate  public  facdi- 
ties  iiid  vePrices  available  iir  phinned  for  the  immediate  future. 


.1.  Acce.ss  and  Utilities.  Sites  must  be  accessible  to  public 
utilities,  such  as  water  and  sewer,  electric,  natural  gas,  and 
trash  collection  and  must  be  accessible  to  vehicular  traffic. 
Access  streets  and  utilities  should  be  available  at  the  bound- 
ary of  each  site  in  time  for  project  construction  or  occupancy 
and  should  be  capable  of  serving  the  proposed  project. 

b.  Transportation. Sitesmustbeconvenienttopublic transpxir- 
lation  or  to  places  of  employment,  which  provide  a  range  of 
jobs  for  low-mcome  workers. 

c.  Other.  Sites  must  be  accessible  to  social,  religious,  recre- 
anonal,  educational,  commercial,  and  health  facilities  tliai 
an;  adequate  to  serve  the  intended  occupants  of  the  project. 

Density.  Thert;  is  no  ngid  standard  to  determine  an  acceptable 
level  of  density .  One  means  of  measuring  density  levels  is  the  land 
use  intensity  method  provided  in  the  HUD  Manual  of  Acceptable 
Practices  (Handbook  4930.1).  The  determination  of  an  accept- 
able deasity  level  vanes  with  each  community  and  with  each  site 
and  con.sideration  should  be  given  to  such  factors  as  land  costs, 
topography,  planned  site  use,  the  number  and  types  of  buildings, 
the  anticipated  age  and  number  of  residents  based  on  the  number 
of  bedrooms,  local  building  requirements,  and  the  density  pre- 
vailing in  ihe  neighb<.irho<id. 
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4.  Physical  Characteristics.  Each  site  shall  be  adequate  in  size. 
exposure,  and  contour  to  accommodate  the  number  and  type  of 
units  proposed.  The  topography  and  subsurface  conditions  shall 
promote  economical  and  efficient  development  and  operation  of 
the  project. 

a.  Grades.  Sites  with  grades  exceeding  ten  (10)  percent  will 
significantly  increase  development  and  management  costs 
and  should  be  avoided.  Sites  for  housing  for  the  elderly  or 
handicapped  with  grades  exceeding  five  (5)  percent  should  be 
avoided  unless  site  development  (e.g.,  sidewalks)  will  pro- 
vide for  not  more  than  a  five  (5)  percent  grade  without  undue 
development  costs.  Low-lying  and  flat  sites  should  also  be 
avoided  unless  practical  and  economical  means  of  surface 
drainage  can  be  provided. 

b.  Bearii^  Qualities.  Sites  with  unsuitable  soil  bearing  quali- 
ties for  foundations  and  underground  utilities  or  with  exces- 
sive rock  or  diale  will  increase  site  improvement  costs  and 
should  be  avoided. 

c.  Earth  Slides.  Sites  that  are  exposed  to  the  potential  hazard  of 
earth  slides  should  not  be  selected. 

5.  Housing  Opportunities.  Sites  for  public  housing  projects  must 
comply  with  the  following  requirements: 

a.  General.  The  site  and  neighbortxxxl  fornew  constniction  and 
rehabilitation  projects  must  be  suitable  from  the  standpoint  of 
facilitating  and  furthering  full  compliance  with  the  applicable 
provisions  of  Title  VI  of  the  Civil  Rights  Act  of  1964,  Title 
Vni  of  the  Civil  Rights  Act  of  1968  and  Executive  Order 
■^         11063. 


b.  New  Construction.  The  site  for  new  construction  projects 
shall: 

(1)  not  be  IcKated  in  an  area  of  minority  concentration 
unless, 

(a)  .sufficient,  comparable  opportunities  exist  for  hous- 
ing for  minority  families,  in  the  income  range  to  be 
served  by  the  proposed  project,  outside  areas  of 
minority  concentration:  or 

(b)  the  project  is  necessary  to  meet  overriding  housing 
needs  which  cannot  otherwise  feasibly  be  met  in  thai 
housing  market  area.  (An  overriding  need  may  not 
serve  as  the  basis  for  determining  that  a  site  is 
acceptable  if  the  only  reason  the  need  cannot  other- 
wise feasibly  be  met  is  tfiai  discnminaiion  on  the 
basis  of  race,  color,  religion,  creed,  sex,  or  national 
origin  renders  sites  outside  areas  of  minority  con- 
centration unavailable.): 

(2)  not  be  located  in  a  racially  mixed  area,  if  the  project  will 
cause  a  significant  increase  in  the  proportion  of  minonty 
to  non-minority  residents  in  the  area;  and 

(3)  promote  greater  choice  of  housing  opportunities  and 
avoid  undue  concentrations  of  assisted  persorLs  in  areas 
containing  a  high  proportion  of  low-income  persons. 

c.  Rehabilitation.  Sites  for  rehabibtation  projects  shall  pro- 
mote greater  choice  ofhousing  opportunifies  and  avoid  undue 
concentrations  of  assisted  persons  in  areas  containing  a  high 
proportion  of  low-income  persons. 


Section  4.  Environtnental  Requirements 


Introduction.  Ttiis  section  identifies  the  laws.  Executive  Orders  and 
regulations  relating  to  enviroiunental  protection.  The  development  of 
public  housing  projects  must  comply  with  these  requirements  except 
when  excluded. 

1.  NEPA.  The  National  Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321)  establishes  the  national  policy,  goals  and  proce- 
dures for  protecting  and  enhancing  environmental  quality.  The 
HUD  implementing  regulation  at  24  CFR  SO  establishes  the 
policies  and  procedures  for  HUD  environmental  clearances 
(including  procedures  for  automatic  requirements  for  a  Special 
Clearance  or  Environmental  Impact  Statement  and  criteria  for 
determining  when  several  projects  built  near  each  other  may  be 
considered  as  a  single  action)  and  establishes  categorical  exclu- 
sions that  arc  not  subject  to  an  environmental  assessment  under 
NEPA.  This  does  i»t  exempt  them  from  the  other  requirements 
identified  in  this  section. 

2.  Historic  Properties.  The  National  Historic  Preservation  Act  of 
1966  {PJL.  89-665),  the  Aicheological  and  Historic  Preservation 
Act  of  1974  (P.L.  93-291),  Executive  Order  1 1593,  Protection 
and  Enhancement  of  the  Cultural  Environment,  and  the  Proce- 
dures  for  Protection  of  Historic  andCultural  Properties,  Advisory 
Council  on  Historic  Preservation  (36  CFR  800).  EstaWish  na- 
tional policy  and  procedures  for  inotecting  properties,  sites  and 


artifacts  of  historic,  architectural,  or  archeological  significance 
listed  (or  eligible  to  be  listed)  in  the  national  Register  of  Historic 
Places.  These  laws  and  procedures  require  that  proposed  projects 
be  reviewed  to  determine  whether  they  would  affect  any  district, 
site,  building  or  other  structure  Usted  (or  eUgible  to  be  listed)  in 
the  National  Register  of  Historic  Places.  These  procedures 
require  consultation  with  the  State  Historic  Preservation  Officer 
and  may  require  a  determination  of  eligibibty  b  the  Department 
of  Imerior  and  a  determination  of  effect  by  the  Advisory  Ccxincil 
on  Historic  Preservation. 

Noise  Abatement.  The  Environmental  Criteria  and  Standards 
(24  CFR  51,  Subpart  B)  establish  mmimum  HLTD  standanLs  to 
protect  citizens  against  excessive  noise  in  their  community  and 
place  of  residence.  This  regulation  also  establishes  cnteria  for 
determining  acceptable  notice  levels  and  special  requirements 
and  mitigation  measures  to  be  followed  in  normally  unacceptable 
and  unacceptable  noise  zones. 

Explosive  or  Flammable  Fuels  or  Chemicals.  The  Environ- 
mental Criteria  and  Standards  (24  CFR  51 ,  Subpan  C)  establish 
standards  indicating  how  close  a  project  can  be  located  to 
hazardous  operations  handl  ing  con  ventional  fuels  orchem  icaisof 
an  explosive  or  flammable  nature. 


Previous  editions  are  otieolela. 
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Kloodplains  and  Wetlands.  Tht  Fltxxl  Disaster  PriHection  Act 
ot  1*^7^  (P.L.'^^ -2 U land  implementing  reguJauon at 24 CFRSS. 

the  National  R(kx1  Insurance  Act  of  146X  (42  I'.S  C.  40()1), 
Executive  Order  i  l^HX.Roxlplain  Management,  and  Executive 
Oder  1  l'^'X),ProtecQonofWetlands,  require,  if  a  project  IS  to  be 
located  in  such  an  are;i.  that  specific  review  and  notification 
pnx  edures  be  followed  ;ind  tJtai  appropniUe  measures  be  taken  to 
prote^.'  I  the  pr(jperty.  to  protect  the  hie  and  .safety  of  the  (x  cupanis. 
and  to  nninuni/e  any  harm  to  the  tlcKxtfjIain  or  wetlarxl 

Coastal  Zones.  TheCoastai  Zone  Vlartagement  Actof  1972  (16 
L  S  C.  14M)  and  the  implementmg  regulauon  at  44  CFR  12.^ 
require  that  projects  to  he  kvated  in  the  coastal  /one  (which 
includes  the  Great  Lakes)  be  consistent  with  the  Slate  Coastal 
Zone  Management  Program 

^  ir  Quality.  The  Clean  Air  Act  ( PL.  9()-  14S ).  the  Clean  Air  Acts 
AmendmenLs  of  1970  (PL  91  604),  the  Clean  .Air  .Act  Amend- 
ments of  1977 1  PL  95-95 1,  and  the  unplemenung  regulations  of 
the  Envuonmental  Protection  Agency  (4()  (7FR  50,  51  and  52,) 
establish  national  ambient  air  qu.ditv  --landitrds. 


8.  WaterQuality.  The  Federal  Water  PollutionControl  Actof  1973 
(PL.  92-500),  the  Safe  Drinking  Water  Act  of  1974  (P.L.  93-523) 
and  the  implementing  regulations  of  the  Environmental  Protec- 
tion Agency  (40  CFR  120)  establish  measures  to  protect  the 
quality  of  water  if  a  project  is  to  be  located  in  the  recharge  area 
of  a  conununity's  sole  water  supply. 

9.  FBh  and  Wildlife.  The  Fish  and  Wildlife  Coordination  Act  (PL. 
85-624)  requires  that  HUD  consult  with  the  Fish  and  Wildlife 
Service  ( Department  of  rmerior)  and  the  appropriate  State  agency 
if  the  project  will  affect  control  or  require  modifications  to  any 
stream  or  other  body  of  water. 

10.  Endangered  Species.  The  Endangered  Species  Act  of  1 973  (P.L. 
93-205),  the  Endangered  Species  Act  Amendments  of  1978  (PI. 
95-632)  and  43  CFR  870,  require  that  HUD  consult  with  the 
Department  of  Interior  and  the  Department  of  Commerce  if  the 
project  may  affect  any  species  (iitcluding  its  habitat)  identified  by 
the  Department  of  Interior  as  an  endangered  species. 

1 1  Toxic  Cbemicals  and  Radioactive  Material.  HUD  Notice  79- 
33  identifies  the  contact  person  for  guidance  on  protection  of 
persons  and  property  from  man-made  environmental  hazards 
six:h  as  tojuc  chemicals  and  radioactive  materials. 


Section  5.  Uniform  Act  and  Relocation  Requirements 


The  ReUxation  Assistance  and  Real  Property  Acquisition  Policies  .Act 
of  I97()  (UmfiTm  Act)  is  not  applicable  to  public  housmg  projects 
developed  under  the  turnkey  method.  However,  in  hne  with  its  policy 
regarding  other  HlJD-assisted  acovities  not  covered  by  the  uruform 
Act.  HUD  administratively  requires<hatrekx.aDon  assistance,  includ- 
mg  c*d  visory  services  and  reasonable  moving  and  related  expen.ses,  be 
provided  for  eligible  residential  tenant-cxcupants  (not  owner-(x:cu- 
pants)  who  are  displaced  as  a  result  of  turnkey  development. 

When  required,  relcxation  assistance  and  related  paymenLs  are  pnv 
vided  and  t'lnanced  by  the  PHA.  However,  the  developer  may  be 
required  to  reimburse  the  PH.A  for  all  or  part  of  the  costs  for  such 


assistance  if  the  developer  fails  to  provide  the  PHA  with  specific 
information  regarding  the  occuprfits  of  a  proposed  site  or  property,  or 
to  furnish  nobfications  to  such  occupants  in  accordance  with  the 
PHAs  instructions,  or  to  meet  any  other  applicable  relocation  require- 
ments. 

If  there  are  any  tenaiu  (xcupants  of  the  site(s)  or  pn)perty(ies) 
identified  in  the  turnkey  proposal,  prior  to  its  preparation  and  submis- 
sion, the  developer  should  ask  the  PHA  to  provide  detailed  informa- 
tion regarding  the  rel(xation  notification  requirements. 


Section  6.  Facilities  and  Services 


IntroductioD.  The  developer  sfiall  make  every  effort  to  select  sites 
thai  are  accessible  to  exisnng  or  proptwed  public  facilities  and 
services.  This  may  not  be  possible  becau-se  sites  may  not  be  available 
near  required  facibties  or  the  faLilities  may  not  have  the  capacity  to 
serve  the  pniposed  project.  In  .such  mstances.  necessary  facilities  and 
services  may  be  provided  to  the  extent  autfionzed  in  tlus  section. 

1  Project  Non-Dwelling  Facilities.  Necessary  non-dwelling  space 
and  equipment  may  be  provided  for  management,  maintenance 
and  commuruty  acDvities  and  may  be  mcluded  in  the  develop- 
ment cost  of  a  pubbc  housmg  project  provided  that  the  amount  of 
space  does  not  exceed  the  limitations  identified  below.  These 
facibties  may  be  provided  on  a  project-by-project  basis  or  as 
central  space  for  several  closely  situated  public  housing  projects 
operated  by  the  PHA.  Developers  should  review  Part  I  of  this 
piicket  for  the  specific  PHA  requirements  for  this  project. 


Management  Facilities.  General  purpose  office  space  and 
equipment  rruiy  be  required  by  the  PHA  to  perform  admmis- 
trative  fuiKtions.  Space  for  necessary  facilities  may  be  pro- 
vided not  to  exceed  the  following  limitations: 


Number  of  Pubbc 
Housing  Units  Served 


Maximum  Management 
Space  Allowed  (sq.  ft) 


0-15 
16-50 
51-100 
101-150 
151-200 
201-300 
301-400 
401-500 


150 

325 

500 

600 

775 

1000 

1200 

1400 


P'evious  edrlKjns  are  obsolete 
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b. 


Maintenance  Facilities.  Space  and  equipment  may  be  re- 
quired to  perform  operation  and  maintenance  activities. 
Included  are  facilities  for  a  central  repair  shop  and  storage  of 
tools,  parts  and  outdoor  equipment  (e.g.,  lawn  mowers,  snow 
blowers,  and  maintenance  vehicles).  Space  for  necessary 
maintenance  facilities  may  be  provided  not  to  exceed  the 
following  limitations: 


Number  of  Public 
Housing  Units  Served 


Maximum  Maintenance 
Space  Allowed  (sq.  ft) 


0-15 
16-50 
51-100 
101-150 
151-200 
201-300 
301-400 
401-500 


125 
400 
800 
1100 
1400 
1900 
2300 
2700 


c.  Commuiuty  Facilities.  Community  space  and  related  equip- 
ment may  be  required  to  provide  social  and  recreational 
oppoinmities  for  project  occupants.  Included  are  such  facib- 
ties as  game  rooms,  meeting  rooms  or  craft  rooms.  In 
determining  the  amount  of  community  space  to  be  provided, 
consideration  shall  be  given  to  whether  space  wi  11  be  pro vided 
for  a  child  care  facility  and  whether  such  space  could  be  used 
for  both  pmposes.  Space  for  necessary  community  facilities 
may  be  provided  not  to  exceed  the  following  bmitations: 

(1)  Projects  Designed  for  the  Elderly: 


Number  of  Public 
Housing  Units  Served 


Maximum  Community 
Space  Allowed 


Under  51 
51-100 


101  or  more 


25  sq.  ft.  per  unit. 

1,250  sq.  ft.  for  the  first 
50  units,  plus  20  sq.  ft. 
for  each  additional  unit. 

2,250  sq.  ft.  for  the  first 
100  imits,  plus  15  sq.  ft. 
for  each  additional  unit. 


(2)  Projects  for  Family  Occupancy: 


Number  of  Pubhc 
Housing  Units  Served 


Maximum  Community 
Space  Allowed 


(3) 


Under  101  8  sq.  ft  per  bedroom. 

101  or  more  800  sq.  ft.  for  the  first 

1 00  bedrooms,  phis  4  sq. 
ft.  for  each  additional 
bedroom. 

Projects  for  Elderly  and  Family  Occupancy.  The 

maximum  amount  of  community  space  for  a  project  to  be 
occupied  both  by  elderly  and  family  households  is  the 
sum  of  the  amounts  determined  in  accordance  with  (1) 
and  (2)  j*ove. 


2.  Child  Care  Facilities.  Space  may  be  provided  for  a  child  care 
center  for  the  project  occupants  if  such  a  facility  is  not  other*  ise 
available,  or  existing  facilities  are  inadequate,  to  serve  the 
proposed  project.  Such  space  may  be  provided  ui  addition  to  the 
amount  allowed  for  community  facilities.  Refer  to  Part  I  nf  this 
Packet  for  specific  requirements. 

3.  Health  Care  Facilities.  In  projects  for  elderly  occupancy,  space 
may  be  provided,  if  required,  for  preventive  health  programs  for 
the  project  occupants.  This  may  iiKlude  space  for  such  facibties 
as  examination  rooms  and  health  cbmcs  only  if  they  are  not 
accessible  in  the  neighborhood  but  shall  not  inchide  general 
medical  care  or  hospital  care  facilities  such  as  laboratories  and 
treatment  rooms.  If  health  care  facibties  are  necessary .  a  maxi- 
mum of  five  square  feet  for  each  unit  may  be  provided.  Such  space 
may  be  provided  in  addition  to  the  other  amoimts  allowed.  Refer 
to  Part  1  of  this  Packet  for  any  specific  requirements 

4.  Off-Site  Facilities.  Off-site  improvements  and  facibties.  such  as 
extensions  of  water  and  sewage  systems  and  access  streets  to  the 
site  boundary,  may  be  required.  The  cost  for  ofi'-site  facilities  may 
be  ircluded  in  the  developer's  price  only  if  it  is  local  pracDce  that 
a  developer  or  builder  normally  pays  for  such  facilities  when 
developing  comparable  privately  owned  housing.  TTie  amount 
authorized  for  off-site  facilities  shall  be  limited  to  the  Area  Office 
estimate  of  either  the  cost  of  such  facilities  or  the  increase  in  the 
site  value  that  is  attributable  to  such  facilities,  whichever  is  lower. 
If  the  cost  exceeds  the  amount  that  may  be  approved  by  the  Area 
Office,  the  additional  amoimt  would  have  to  be  off-set  by  a 
donation. 

5 .  Congregate  Facilities.  Asdefined  in  the  Act.  congregate  housing 
provides  a  living  environment  in  which  some  or  all  of  the  dwelling 
units  do  not  have  kitchen  facilities.  Such  housing  must  have  or  be 
connected  withacentral  dining  facility  to  provide  wholesome  and 
economical  meals  for  the  occupants  m  a  generally  self-supporting 
operation.  TTie  space  required  for  a  central  kitchen  and  duung 
facility  is  in  addition  to  the  allowable  non-dwelling  facilities 
identified  in  this  section.  The  amount  of  space  for  the  dining  rixjm 
shall  not  exceed  fifteen  (15)  square  feet  per  finer,  accommodating 
one-half  of  the  project  occupants  at  one  sittmg.  and  the  kitchen 
shall  be  adequate  to  serve  the  dirung  facility.  The  turnkey 
developer's  price  may  only  irKlude  the  cost  of  the  following: 

a.  space  for  the  common  kitchen  and  dining  facihty.  mcludmg 
food  storage  areas; 

b.  equipment  for  the  central  kitchen  facility,  including  cooking 
utensils,  ranges,  refrigerators,  storage  cabinets,  dishwashers. 
and  waste  disposal  equipment,  and; 

c.  furruture  and  equipment  for  the  central  dining  facility,  uk  lad- 
ing tables,  chairs,  linen,  glassware  and  eating  utensils. 


Previous  editkins  are  obsoleta. 
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Section  7.  Design  and  Construction  Standards 

Intntduction.  This  scctitm  Iisihsm-s  ihc  tlfsien  .iiiil  Lunsinn-imn 
<I.uniuds  :ipplk,iMc  loafl  prii|ccl>  .k-vfli)|ii-il  liir  [he  piihlk  hmisine 
fin'iinuTi  It  ihc  st.aiiliird  i-.i<piion.ii.  Pun  1  will  kuIil.ul-  it  ii  in  required 

tiT  ;hiN  ^pt.■.ltu  prnii'^i 

I     Ka>ic°  Standards.  Pri<|Ci.Ls  ikki'li'[x.'il  iiiukT  ihc  puhlK  housini; 
pnignuii  inu-.!  ^umpK  *iih 

a.  cither  the  HLDMininiuni  Pri'ivrtv  .Si;ui(l;uJs(  MPSltur  New 
Constructii^n  or  the  HI  D  Miniiiiuin  LX^sinn  Siiuiiiirds  for 
RehabilitaUonot  ResiJenti.il  Prupenies  The  MPS  lor  multi- 
linulv  Housing  appK  in  w.dk-up  .inilele>  .itor  stnictures  ;ind 
Mte.s.uwJ  .ireviintaiiied  III  ltuKlNHik.4*'l(l  1  Ilie  MPS  which 
-ippK  iiuletathed.  ser!n-ilet.n.(ieil.uidniw  stnn.tiires.mil  sites 
,iR- .iinuiined  inH.uKlb»«ik4'^'<i(i  1  Aiuip  1.1-d.iiei.opv  ol  the 
MPS  i.s  av;uiahle  lor  e\.UMinatii)ii  in  cich  HL'D  Ke^uiruiJ. 
.\rea.ind  Service  Ottke  Copies  iiia\  ht-  puah.tsed  triHii  the 
L'nitcd  Slates  Cnivemmeiii  Printine  Oftiie  \V  ;tshinj;ti)ii. 
DC"  :(U<i2  The  MPS  lor  Kehabilitaiion  oi  Residentuil 
Prripenies  is  HarxlNx'fc  4W4(i  4  whieh  applies  to  .dl  types  ol 
stnjctun"s  !i  mav  he  ohi;urie<l  tree  oi  chiuiie  troin  :ui\  Hl'D 
ntfae 

h.  HID  environmental  requirements  .ind  requia'inents  for  ;h.- 
ces,sihilit\  djxl  usahilitv  h\  the  phvsuolK  handicapped  i24 
CFR4ii,uid:4(  FR  si    md 

C.  any  .ipplie.ihle  lival  reqiJiremenis.  sucfi  us  St.iie  or  I(h.:v1 
hinldinv;  ,  odes  .ind  ordin.ifK  .'s 

2  l.iital  MPS  Variations.  Ihe  Xrci  NLm.ijjer  iii.o.  ip[irove  v.iri.i 
Iion.sfrum  the  MPS  10  meet  -.[v,  1  il  Kk.iI  conditions  lor  .isiieeifk 
project.  Winatioas  mav  include  tnoditicalions  to  design  and 
.onsuiiclion  st^ind^uds.  use  ot  .illenute  huildin^  rnalen.ds  .uid 
tlxtiires.  ind  the  use  ol  innovative  constriKtiun  methixls  .ind 
inaten.ds  In  such  ^ases,  the  -Vre.i  Muiager  must  determine  th;il 
:he  illem.ite  siand;ird.s  or  malenals  will  provide  lor  a  k'vel  ol 
^Irucluril  soundness,  iiselul  lile  ;indecon4iniv  in  in.unlenanceor 
operation  that  is  at  least  equivalent  to  the  MPS  Whore  a  v.ination 
isexpeetedtohcused  Inr  tuiua-  projects  on  a  repetitive  hasis,  the 
Are.i  V1;uiai;er  should  recommeiui  th.u  .iri  .ippropn.ue  Lmal 
Aeceplahle  St;indard  he  esuihlished 

,r  Additional  Program  Standards.  The  h;isi..  st;ind;irds  identified 
ihiHc-  provide  minimum  desii.'M  ,uid  ^oastruction  requiremenLs. 
["he  .onsmietion  o|  public  housing  pro(ectsniav  exceed  the  basic 
sUindiirds  provided  that  projects  do  iK't  involve  elaborate  or 
exinivat;;int  design  or  niaten;ils  t-or  ex.unple.  increiLsinj;  the 
MPS  m.sulauon  or  i;l;i/ini;  si.uid.ird  mav  be  requia'd  to  conserve 
energy  and  provide  lor  more  econoniic.il  oivralions  over  the 
proic'cted  life  of  the  housint: 

a.  Additional  Quality  Standards.  The  Area  M^iruiger  is  rc- 
quirfd  iodevelops[iL-cilic  .idditioiuil  qualiiv  staiiitirds  neecs- 
s.ir>  to  tompiv  w  iih  the  requirements  ol  Scxtion  b(bl  of  the 
Ai.t.  Specili^allv ,  the  law  requires  tluit  the  design  and  cost  ot 
a  public  housing  pro)ec  t  liike  into  ac  count  the  extri  durabilitv 
required  tor  satetv  iindsecuniv  .iiuleconomic.d  inaintenatKe 
ot  such  houMng;  the  provision  ol  .unemties  designed  to 
guarantee  a  sate  and  healthv  lamiK  lite  .md  neighKirhixHl 
environment;  the  applk.ition  ol  g(n>d  design  .ls  ;ui  es.senti.il 


compdnent  of  such  hiiusing  for  safety  and  security  as  well  as 
other  purposes:  the  maintenance  of  quality  in  jurhitecture  to 
rellec  t  the  standards  of  the  neighborhotxJ  and  community;  the 
need  lor  maximi/mg  the  conservation  ol  energy  lor  he:uing. 
lighting,  itnd  other  purposes;  the  effectiveness  of  existing  cost 
limits  in  the  area;  and  the  advice  and  recommendalionofliKal 
housing  pnxtucers  The  additional  quality  stand;ud.s  for  this 
paiject  may  be  found  in  Pan  IV  of  this  Packet, 

h.  Density.  The  den.sity  lequircments  are  stated  in  Section  i  of 
this  Pan, 

c,  Non-I>weliing  Kacilitiejk.  The  requirements  and  limitations 
for  a'quired  facilities  ;ind  services  ;u"e  staled  in  Section  6  of 
this  P;ui. 

4  Carpeting.  Carpeting,  laste^id  of  other  types  of  finished  flixinng. 
mav  be  provided  only  in  projects  proposed  for  iKcupancy  by  the 
elderly  or  hajxlicapped.  Carpeting  may  not  be  used  in  hathrtKwns 
or  kitcheas. 

s  Basements  Unfmished  basements  may  only  be  provided  in 
public  iKiusing  projects  dthe  ccist  of  coastructing  basements  w;ts 
reflected  in  the  published  prototype  dwelling  coastruclion  and 
equipment  (DC&E)  co.sts  for  the  area  developed  by  the  Area 
Olfice.  In  estiblishing  prototype  costs,  the  Area  Office  mav 
coasiderthe  cost  of  coastructing  basements  but  only  in  those  arais 
where  It  IS  common  loc:il  practice  for  mixlerate  mcome  housing. 

f>.  Parking  Spaces.  The  number  of  parking  spaces  to  be  provided  for 
a  public  hixising  project  is  generally  determined  by  kxal  building 
cixles  and  <irdinances.  In  the  absence  of  local  p;irking  require- 
ments, the  .Manual  of  Acceptable  Practices  (HB  49.^0. 1 )  should 
be  used  as  a  guide  lor  deteniuning  the  number  of  parking  .spaces 
to  be  paivided.  ftirking  spaces,  generally,  will  be  provided  in  the 
fomi  of  parkmg  pads  for  detached  and  semi-detached  structures, 
or  a  parking  kit  for  other  .structure  types,  ;uid  would  be  an 
allowable  expense  for  sue  improvements  (Account  I4S().1). 

a  Highri.Ne  Elevator  Structures.  Parking  spaces  for  the  ixcu- 
panis  of  hjghnse  elevator  projects  may  be  included  as  an 
integral  pan  of  the  structun;.  This  may  be  necessary  to  comply 
with  local  requirements  or  to  provide  for  ecomimicjil  con- 
struction of  the  proposed  project  becau.se  of  the  limited 
availability  or  high  cost  of  acquiring  adjacent  land  .solely  for 
lI  parking  lot.  In  such  instances,  parking  spaces  may  be 
pniv  ided  in  a  basement  or  sub- basement  garage  and  wiiuld  be 
analk)wableexpease  for  site  improvements  (Account  14.S0.1 ), 

b.  Detached  and  Semi-Detached  Structures.  Garages  or  car- 
ports (as  disunguished  from  parking  piids)  ;ire  iKcupant 
storage  spaces  and  must  be  iiKJuded  in  dwelling  con.struction 
(Account  146(1).  One-car  garages  or  carports  for  a  specific 
project  being  developed  as  scattered  site  housing  may  be 
provided  if  ttus  c;in  be  accomplisfied  within  ihe  prototype 
dwelling  coastruclion  and  equipment  cost  limitation, 

7.  Air  Condi tiuning.  Air  conditioning  systems  may  be  provided  in 
public  housing  projects.  This  may  be  necessary  to  provide 
tlexibility  in  the  design  and  layout  of  the  housing  units,  provide 
for  a  healthy  living  enviniiunent  assure  continued  iKcupancy. 
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and  prevent  premature  obsolescence.  Although  air  conditioning 
may  be  desirable,  it  is  not  required  unless  specified  in  Part  lof  this 
Packet. 

Utilities.  It  is  important  that  the  best  types  and  utility  combina- 
tions be  selected.  If  the  best  system  is  not  installed  initially,  the 
cost  of  converting  to  anodier  system  at  some  later  date  is  usually 
prohibitive.  All  selected  utilities  must  be  available  in  time  for 
project  construction  or  occupancy. 

a.  Utility  Analysis.  The  PHA  will  provide  a  completed  Com- 
parative Analysis  of  Utility  Costs  (Form  HUD-5 1 994)  for  the 
proposed  pmjecl  with  this  Packet. 

b.  Utility  Sciectioii.  The  utility  combination  identified  by  the 
PHA  shall  be  selected  unless  the  developer  can  demonstrate 
that  a  more  efiRcioit  and  economical  combination  is  avail- 
able. If  the  developer  wishes  to  propose  an  alternative  com- 
bination, the  developer  must  prepare  and  submit  with  its 
proposal  a  revised  F«m  HUD-5 1994. 

c.  Individual  Non-DweUing  Meters.  Utilities  for  non-dwell- 
ing ^ilities  (e.g.,  maintenaitce,  management  and  commu- 
nity space)  shall  have  meters  separate  from  residential 
meters. 

Sdar  Energy.  The  developer  shall  make  use  of  solar  energy,  if 
it  is  economical  to  do  so.  Solar  energy  systems  are  required  only 
if  stated  in  Part  I  of  this  Packet  Any  addition,  alteration,  or 
improvement  to  an  existing  orne  w  structure  designed  to  use  solar 
energy  to  reduce  the  demand  for  other  energy  sources  may  be 
considered. 

a.  HUDStandar(ls.TheIntermediateMinimumPropeiTyStan- 
dards  for  Solar  Heating  and  E>omestic  Hot  Water  Systems 
(Handbook  4930.2)  identifies  various  types  of  active  and 
passive  systons  tfiat  may  be  considered.  A  solar  heating  or 
domestic  hot  wate^  system  may  be  ap|xt)ved  only  if  an 
operational  conventional  system  will  be  provided  as  a  "back-up". 


b.    AliowabicProjectCQSts.Thecostofsolarenergyequipment 
is  an  allowable  expense  for  project  development. 

(1)  Site  Improvements  (Account  1450.1).  The  purchase 
and  installation  cost  of  energy  generating  or  collectmg 
equipment  shall  be  included  in  Account  1450,1,  In- 
cluded are  the  costs  of  related  structure  alterations; 
distribution  systems  (e.g„  wiring,  ducts,  piping,  pumps, 
insulation  and  heat  exchangers);  storage  tanks,  rock  bin 
or  heat  sink  elements;  and  control  systems,  sensors  and 
logic  devices, 

(2)  Dwelling  Constnictioa  (Account  1460).  The  cost  of  all 

energy  distribution  Systems  within  the  dwelling  unit 
shall  be  included  in  Account  1460,  Included  are  all  costs 
for  die  conventional  "back-up"  system,  as  well  as  the 
related  dwelling  imit  costs  for  the  solar  heating  or 
domestic  hot  water  system  such  as  wiring,  ducts,  piping, 
radiators,  grills,  dampers  and  thermostat  In  addition,  the 
cost  of  building  construction  common  to  both  the  solar 
system  and  the  housing  (e,g,,  sturdier  roof  framing  to 
support  solar  collecting  equipmciu)  shall  be  mcluded  m 
Account  1460, 

10,  Works  of  Art  Works  of  an,  such  as  sculptures,  mosaics  or 
murals,  may  be  incorporated  in  a  public  housing  project  Selec- 
tion of  the  artist  is  the  responsibility  of  the  architect  or  developer 
with  the  approval  of  the  PHA.  Works  of  an  may  be  provided  onl  y 
in  conunon  buildings  areas  or  grounds  of  the  proposed  project.  In 
selecting  art  objects,  consideration  must  be  given  to  their  appeal 
and  acceptance  by  project  and  neighborhood  residents.  The 
materials  selected  should  be  permanent  and  capable  of  with- 
standing exposure  to  the  elements  and  preclude  the  possibility 
of  theft.  The  cost  of  all  works  of  an  for  a  specific  project  shall 
not  exceed  one  percent  of  the  amount  budgeted  for  dwelling 
constriKtion  and  equipment.  The  cost  of  an  objects  that  are  pan 
of  the  structure  is  an  allowable  expense  for  non-dwelling 
construction  (Account  1470),  otherwise,  the  cost  shall  be 
included  in  site  improvements  (Accoimt  1450.1). 


Sections.  Prototype  Costs 


Introduction.  Section  6(b)  of  the  Act  requires  that  HUD  establish 
prototype  costs  at  least  annually  for  various  structure  types  and  unit 
sizes  in  different  areas  of  the  country.  The  prototype  costs  established 
by  HUD  represent  the  ceiling  amounts  that  may  be  approved  for 
construction  and  equipntent  in  the  project  devek>pment  budget  and 
construction  contract.  The  Act  also  provides  that  the  prototype  costs 
estabUshed  by  HUD  for  any  area  may  be  exceeded  by  up  to  ten  (10) 
percent  if  necessary  for  individual  projects. 

1,  Federal  Register  Publication.  The  unit  prototype  cost  schedule 
is  published  at  least  aimually  as  a  ^k>tice  in  the  Federal  Register 
and  is  effective  upon  publication.  The  published  prototype  cost 
schedule  identifies  the  current  per  imit  dwelling  constructicHi  and 
equipment  cost  base  don  the  mmiber  of  bedrooms  and  structure 
types  for  various  geographic  areas.  The  unit  prototype  cost 
schedule  for  a  specific  geograi^c  area  may  be  revised  based  on 
public  comments  or  other  eviderKe  that  construction  costs  exceed 
the  limits  determined  by  HUD.  Any  revisions  approved  by  HUD 
also  will  be  published  as  a  Notice  in  the  Federal  Register. 


2,  Prototype  Cost  Area.  A  "prototype  cost  area"  is  a  geographic 
area,  established  by  the  Area  Office,  within  which  there  is  no 
appreciable  difference  in  the  cost  of  material,  labor,  and  equip- 
ment for  the  housing  construction  industry ,  A  separate  prototype 
cost  area  may  be  established  if  construction  costs  in  a  community 
consistently  differ  from  other  communities  within  the  same 
prototype  cost  area.  Prototype  cost  areas  are  identified  by  count 
city ,  or  other  political  boundaries,  A  map,  identifying  the  curre 
prototype  cost  areas,  is  maintained  in  the  Area  Office  and  i» 
available  for  public  in^)ection, 

3,  Structure  Types.  The  unit  prototype  cost  schedule  is  established 
on  the  basis  of  the  number  of  bedrooms  per  unit  for  the  following 
structure  types: 

a    Detached  (D).  A  structure  which  consists  of  a  single  living 
unit  and  is  surrounded  by  permanent  open  spaces, 

b,    Semi-Detached  (SD).  A  structure  containing  two  living  units 
separated  by  a  common  vertical  wall. 
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C.  R(W  Dwetliii);  <R).  A  structure  (.onlaining  three  or  more 
living  uniLs.  each  scp;irated  bv  vertical  vvalls.  and  gener.dly 
having;  indivuhjal  entrances  ;uu]  inienor  suiirs 

d.  Walk-l  p  Apartments  (AV\).  A  inulli-level  low  rise  siruc- 
lure  containing  two  or  more  living  units,  ciK'h  st'parale 
hon/ontally  (ceiling/tloori.  ,uul  hv  vertjcti  walls. 

e.  Klevatnr  Structure  (.AK).  Aiu  high-nse  stniciuR'  for  which 
an  elevator  i.s  required  under  the  Mmimum  Property  Stan- 
dards or  l(x.al  building  codes. 

Dweilinjj  L  oastruction  and  tiquipment  l"<»sts.  The  constnx 
lion  cost  of  new  housmg.  U^r  the  purpo.ses  ot  e.sLiblishing  proto- 
lype  ci)Si^.  includes  the  ^ost  allowed  lor  dwelling  sinictures 
I  Ai.^ounl  146<)i  and  dwelling  equipmeni  i.AwCOunl  I46S|  The 
tollowing  Ls  a  de-scnption  of  the'  Lon.sTruclion  Hems  ini.luded  in 
pnitotype  costs: 

a.  (leneral  ( 'oastruction.  This  includes  the  ^csts  tor: 

(1)  nonnal  excavation  .ind  h.Kklill  tor  dwelling  stniclures. 
hut  not  the  ci>Nt  tor  excessive  ex^aviUion  and  backfill  or 
sue  improvements  such  asgrading,  installation  ot  uuliiy 
ser\ice.  streets,  walks  and  Linds<.;iping. 

(2)  mnnaJ  Inundiitioas  bui.  not  tfK-  Losiot  speciid  improve- 
ments such  as  pilings.  ..aissoas.  or  underpmnings  re- 
quired tor  unusual  site  topiigrapfiy  or  sub-soil  conditions; 

(3)  structural  framing  and  interior  .ind  exterior  finish; 

(4)  dwelling  structures,  including  closeLsandolhcKKcupant 
storage  spaces,  and  i.nmmon  spaces  such  as  entrances. 
..omdorv  iind  lobbies,  jiuuioruil  closets.  ;md  laundry, 
heating  and  equipment  spaces;  .ind 

(5)  fixed  equipment  such  ;ls  LabineLs.  Lupboiirds  ,ind  shelv 
ing,  including  lastallation 

b.  Plumbing.  This  includes  all  ^osLs  relating  to  dixnestic  ga.s, 
water  .ind  sewagedistnbuuon  svstems  within  dwelling  struc- 
ture w;ilis.  such  as  piping,  kitchen  .ind  h;ithrix>m  fixtures  ;ind 
acces.s(.ines.  domestic  hi)t-water  healers,  circul;uing  pumps, 
and  utility  meters  or  checknieters. 

c.  Heating  and  .Air  C'nnditioninK.  This  includes  .ill  tosis 
relating  to  air  hiindling  .ind  distnbuUon  s\sienis.  such  .is 
tum^ices.  piping.  Jucis.nidiaiors.  tillers.  venis..aul  tans  This 
applies  lo  costs  related  lo  dwelling  structures  whether  such 
Items  .ire  within  the  dwellini:  structure  walls  or  piin  (<f  .i 
centr.d  heating  [iJ;uit  or  sssieiii  It  ,i  teniral  pl;ini  will  serve 
bi)thdwellingardnon-dwelling.ireas,apropoaiontite  losIoI 
the  structure,  equipmeni,  healing  m.uns.  ;ind  pipe  tunnels  is 
also  iikljded  The  cost  of  air  condilionini;  svstems  and 
equi[nneni  is  .ilso  uKluded  wIktc  it  h.cs  been  justitled 

il  Klectrieal.  This  includes  all  cosis  rel.iiing  to  inieriorelei.  tri- 
ed s\sieins  tpiin  the  servke  drops,  siich  .is  wiring,  recep- 
I.K  Ics,  s',ciiches  tixiuresandelcMric  meicisor^hei  k  iiieierN 

e.  KleNat(»rs.  This  includes  the  cost  ot  ele\,uors  aid  rel.iled 
eqiii[iiTieiu  tor  high-rise  slnicturcvs. 


f  Other.  This  includes  a  proportionate  share  of  the  builder's 
cost  of  labor,  insurance.  Social  Security  and  .sales  taxes,  and 
the  builder's  general  overhead,  profit,  and  bond  premiums. 
Not  mcluded  are  a  turnkey  developer's  fee,  overhead,  or 
interest  on  construction  financing. 

g.  I>welling  Equipment.  This  includes  the  cost  of  ranges, 
refrigerators,  .shades,  screens,  and  similar  equipment  pro- 
vided in  dwelling  structures  and  the  installation  cost. 

Unit  Prototype  Cost  The  published  unit  prototype  cost  repie- 
sents  the  current  dwelling  constnK:tion  and  equipment  costs  for 
mixlest  housing  that  is  built  in  compliance  with  the  MPS  and  loc;U 
building  codes  and  requirements  and  the  additional  public  hoas- 
ing  program  standards. 

Base  Project  Prototype  Cost.  The  base  project  prototype  cost  is 
computed  by  multiplying  the  then  current  applicable  unit  proto- 
type cost  by  the  number  of  units  for  that  unit  size  and  structure  type 
and  then  adding  the  amount  for  all  units  in  the  proposed  project. 

Prototype  Cost  Adjustment  Factor.  A  cost  adjustment  factor  is 
developed  to  recognize  actual  changes  (increasesor  decreases)  m 
construction  costs  from  the  effective  date  of  the  unit  prototype 
cost  (used  to  determme  the  base  jwoject  prototyqx  cost)  to  the 
execution  date  of  the  contract  of  .sale  (turnkey).  The  cast  adjust-, 
ment  factor  is  based  on  actual  changes  in  constniction  co.st  using 
the  Boeckh's  Index.  However,  if  anothercommercial  index  (e.g., 
Marshall  Swift's)  is  customarily  used  by  the  Area  Office  for 
routme  processing,  it  may  be  used  instead  of  the  Boeckh's  Index. 

Project  Prototype  Cost  Limit.  The  project  prototype  cost  limit 
IS  the  ceding  amount  that  may  be  approved  fordwelling  construc- 
tion and  equipment  (Account  1460  and  Account  146.'i)  in  the 
contract  of  sale.  The  project  prototype  cost  limit  is  determined  at 
the  time  that  the  contract  of  sale  is  to  be  executed.  This  is 
deteimined  by  multiplying  the  base  project  prototype  cost  by  the 
prototype  cost  adjustment  factor. 

In  limited  circumstances,  it  may  be  necessary  to  exceed  the 
project  prototype  cost  limit  to  carry  out  the  objectives  of  the  Act. 
Section  (Mb)  of  the  Act  provides  that  the  prototype  cost  may  be 
exceeded  by  up  to  ten  ( 1 U)  percent.  If  the  additional  cost  does  not 
exceed  ten  (10)  percent,  the  Area  Manager  may  approve  a  higher 
project  prototype  cost  for  the  followmg  reasons: 

a.  Local  Building  Requirements.  Increa.ses  attnbutable  to 
changes  in  local  buildmg  requm;ments  (e.g..  codes,  ordi- 
nances) which  were  imposed  alter  the  uml  prototype  cost 
schedule  was  published. 

b.  Minimum  Property  Standards.  Increa.ses  attributable  lo 
changes  in  the  HUD  Minimum  Property  Standards  or  the 
additional  public  housing  program  standards  which  were 
imposedalter  the  umt  prototype  cost  schedule  was  published. 

c.  Scattered  Site  Housing.  Higher  development  costs  are  an- 
ticipated because  the  project  is  being  developed  as  scattered 
site  housing. 

d.  Increa.se>  During  Coastruction,  Ch;mge  orders,  that  ;ire 
beyond  the  scope  ot  the  construction  contract  or  contract  of 
sale,  which  are  required  to  provide  a  necessity,  appropriate 
betterment,  or  equiv;dent.  for  the  propt)sed  project. 
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PartlH.  Contents  of  Turnkey  Proposal 


Turnkey  proposals  must  comply  with  all  requirements  of  the  Turnkey 
Developer's  Packet  to  be  omsidered  by  the  PHAi.  Each  turnkey 
proposal  shall  include: 

1.  Form  HUD-52651-A.  The  proposal  shall  contain  an  original  of 
the  Site,  Design  and  Cost  Rqxxt  (Form  HUD-5265 1 -A)  for  each 
individual  site  (or  a  site  comprising  several  contiguous  parcels 
having  exhibits  and  inlbnnation  apf^cable  to  all  parcels).  This 
form  must  be  completed  widi  all  attachments  and  all  questions 
answoed.  Where  more  than  (me  site  is  proposed,  a  separate  Fonn 
HUD-52651- A  shall  be  submitted  as  a  summary  for  the  proposed 
project  as'a  whole. 

2.  Developer's  Expoience.  The  developer  and  the  developer's 
contractor  shall  provide  the  following  information  relating  to 
their  housing  construction  and  development  experience  in  con- 
nection with: 

a.  HUD  projects:  a  Previous  Participation  Certificate  (Form 
HUD- 2530),  which  identifies  the  {XDJect  number,  location, 
units,  and  current  develc^ment  status  for  all  HUD  assisted 
housing  projects  (e.g..  Public  Housing,  Sectimi  8,  Section 
202)  and  HUD  insured  projects  (e.g..  Section  221(d)  (4). 
Section  236,  Sectim  207); 


b.  Other  projects:  a  list  of  other  projects  (excluding  HUD 
assisted  and  HUD  insured  projects)  developed,  identifying 
the  number  of  units,  structure  type,  community,  total  project 
cost  and  current  development  status:  and 

c.  Financial  statement:  a  Personal  Financial  and  Credit  State- 
ment (Form  FHA  2417).  The  PHA  will  not  be  authorized  to 
release  any  financial  information,  except  to  the  Area  Office, 
without  the  express  written  consent  of  the  developer  or 
contractor. 

3 .  Developer's  CertificatioiL  The  developer  shall  submit  a  written 
certiftcaticm  which  indicates  that: 

a.  the  developer  has  read  and  imderstood  tfie  provisions  of  the 
turnkey  contract  of  sale;  and 

b.  if  the  developer's  turnkey  proposal  is  selected,  the  developer 
will  comply  and  assure  that  any  contractors  or  subcontractors 
employed  by  the  developer  will  comply  with  the  require- 
ments of  the  contract  of  sale. 


Section  IV.  Forms  and  Documents 


The  following  forms  and  documents  are  provided  with  this  Packet 

1.  PHA's  Proposal  Evaluation  System 

2.  Prepared  Form  HUD-51994  (Comparative  Analysis  of  Utility 
Costs) 

3.  Blank  Form  HUD-5 1994 

4.  FomiHUD-53015(Fomiat  for  Turnkey  Contract  of  Sale) 

5.  Form  HUD-S26S1-A  (Site.  Desigh  and  Cost  Report) 

6.  Form  HUD-2530  (Previous  Paiticipation  Certificate) 


7.  Form  HUD-5087  (Oudine  Specification) 

8.  Program  Regulation  24  CFR  841 

9.  A  copy  of  the  locally  adopted  HUD  additional  quality  standards 

10.  Handbook  7417.1  REV-1,  Chapters  9  and  10  Sections  on  PHA 
submission  of  drawings 

1 1 .  Form  FHA-24 17  (Personal  Financial  and  Credit  Statement) 

12.  Form  HUD-92800-3  (FHA  Underwriting  Report)  -  only  if  the 
project  involves  single  family  (1-4  family)  units 


PHA'S  Proposal  Evaluallon  System 


Proposal  Evaluatioa  Cfiterim.  The  niA  will  evaluate  and  rate  each 
turnkey  proposal  objectively  en  the  basis  of  the  following  criteria: 

1.  Developer's  Price:  the  total  developer's  price  as  a  percent  of  the 
median  developer's  price  for  all  responsive  turnkey  proposals; 

2.  DC&E  Cost:  the  developer's  dwelling  constiuctitHi  and  equip- 
ment cost  as  a  percent  of  the  base  project  prototype  cost; 

3.  Developer's  Experience:  the  ability  of  the  turnkey  developer 
and  contractor,  if  af^licable,  to  build  a  housing  project  of  the  type 
and  scale  proposed,  including  the  number,  ccm^riexity  and 
location  of  construction  activities  currently  underway; 

4.  Physical  Site  Characteristics:  the  suitability  of  the  site  for 
housing  use  and  freedom  from  adverse  en  virorunental  ccmditions; 

.S .  Site  Plan:  the  extent  that  the  site  is  a^ipropriate  for  the  intended 
use  (e.g.,  occupants,  density)  aiKl  die  site  plan  provides  open 


spaces,  outdoor  recreation  areas,  and  promotes  economical  project 
construction  and  maintenance,  and  minirmzes  displacement  of 
site  or  property  occupants. 

6.  Site  Location:  the  proximity  and  accessibility  of  the  site  to 
transportation,  emi^oyment,  recreation  and  similar  facilities  and 
the  adequacy  of  such  facilities: 

7.  Housing  and  Empioymeat  Opportmiities:  the  absence  of  low 
income  or  assisted  housing  concentrated  in  the  proposed  neigh- 
borhood or  area  crf^  the  community  and  extent  that  the  developer 
proposes  to  employ  minority  or  women-owned  businesses  in 
project  development  activities. 

8.  Architectural  Treatment:  the  degree  to  which  the  design,  and 
placement  of  buildings  is  aesthetic  and  complements  adjacent 
development,  and  the  building  and  unit  floor  plans  and  layout 
provide  functional  housing  .irrangements: 


Previous  editions  are  obsoletB. 
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Si  Special  Design  Feature^:  the  degree  in  wtiKh  the  desien  incdr- 
poraies  features  that  prmide  tor  ett')tient  proiect  operatioas. 
liiMcr  niiunienani^e  ct>si>.  .ind  the  viletv  ,ind  >ev.iirily  ot  the 

oc^upiini.N. 

I : '  Knergv  Savings:  the  exietii  th^ii  the  design  provides  for  long-term 
energ>  savings  by  mcorpurating  the  use  ot  s<iLir  energy  or  other 
energy  conservation  features 

1 1  Materials  and  Fx^uipment:  the  extent  thai  durable,  low  m;unte- 
niince  ain.struction  matenal  :ind  equipment  will  be  u.sed 

12  Overall  Project  Design:  the  extent  that  the  proposed  htiasing, 
inc  lulling  non -dwelling  facilities,  meets  the  design  and  functional 
ohiectives  indicated  i  the  Tumkev  Developers  Packet; 

n  OtherPHA  Criteria:  any otfier objective cntenaestabLshed by 
the  PH.A  and  identified  in  Part  !  of  this  Tumkev  Developer's 
Piickol. 

Proposal  Rating  and  Selection.  The  PH.A  will  rate  e;ich  respimsive 
rumkey  prop«isai  on  the  biisis  of  the  cntena  ifxive  If  the  highest  rated 
lumkey  proposaJ  wasassigneda/ero  bv  the  PHAforanycntenon,  the 
PRA  may  select  the  next  highest  rated  turnkey  proposal  for  which  no 
LHienon  w;is  assigned  a  zero 

a.  Standard  Rating  System,  The  standard  rating  svstem  shall 
be  used  if  special  PH.A  vniena  were  not  e.stablished.  (See  Pan 
1  Prop<isal  Evaluiiiion  Cntena.)  The  maximum  rating  under 
the  standard  system  is  S4  points.  However,  a  rumkey  propiisal 
must  receive  a  score  of  al  least  SO  points  lo  he  selcxted  by  the 
PhLA  hiLsed  on  the  following  rating  paKedure: 

( I )  Developer's  Price.  A  lumkev  proposal  will  he  consid- 
ered as  average  il  the  developer  s  pni.e  is  between  ^) 
percent  ;ind  I  <fO  percent  of  the  median  developer's  pnce 
tor  all  responsive  lurnkev  proposals;  poor,  if  the 
developer  spn^e  is  more  than  KXi  percent.  ,ind  superior, 
if  the  developer  s  price  is  less  than  ^)  percent  Points  lor 
developer  s  pnce  shall  bo  assigned  as  either  superior  (Id 
points  I.  average  i  s  points),  or  p<Kir  (,/.ero  points) 


(2)  DC&E  Cost  A  turnkey  proposal  will  be  considered  ;ts 
average,  if  the  Dwelling  Construction  and  Equipment 
( DC&E)  ptirtion  of  the  developer's  price  is  between  90 
percent  ;ind  1()()  percent  of  the  base  project  prototype 
cost,  poor,  if  the  DC&E  cost  is  more  than  KJO  percent: 
and  superior,  if  It  is  less  than  90  percent.  Points  for  DC&E 
cost  shall  be  assigned  as  either  superior  (10  points), 
average  (5  points),  or  poor  (zero  points), 

(3)  Developer's  Experience.  The  PHA  shall  evaluate  the 
developer's  and,  if  applicable,  the  contractor's  previous 
experience  m  housing  construction.  Points  for  developer 
and  contractor  experience  shall  be  assigned  as  either: 
superior  ( 10  points),  average  (5  points),  or  poor  (zero 
points) 

(4)  Site  and  Design  Criteria.  The  PHA  shall  evaluate  the 
turnkey  proposals  for  each  of  the  other  nine  criteria  and 
shall  assign  point5  as  superior  (6  points),  average  {} 
points),  or  poor  (zero  pomts). 

Optional  Rating  System.  The  opbonal  rating  system  shall  be 
used  if  special  PHA  cntena  were  established.  The  maximmn 
rating  under  the  optional  system  is  100  points  which  provide 
sixteen  ( 16)  discretionary  points  for  use  by  the  PHA.  Under 
this  system,  a  turnkey  proposal  must  receive  a  score  of  at  least 
60  points  to  be  selected  by  the  PHA.  The  sixteen  (16) 
discretionary  points  shall  be  distributed  among  the  PHA 
established  cntena  and  shall  be  assigned  as  follows:  supenor 
(the  number  of  points,  not  exceeding  16.  assigned  to  the 
cntenon  by  the  PHA).  average  (one-half  of  the  maximum 
number  of  points  assigned  to  the  critenon).  or  poor  (zero 
points). 


Previous  ediDons  are  O0«.oiete 
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Proposal  for  a 

Public  Housing  Project 

See  Public  Reporting  Burden  Statement  on  Page  3. 


U.S.  Department  of  Housing 
and  Uriian  Development 

Ottk»  of  Public  and  Indian  Housing 


OMB  Approval  No  2577-0033  (Exp 


Pro)9Cl  Number. 


It  an  AGO  lor  Front-End  Funds  was  executed  Allocalror  Area 

Loan  Authonty-       $ [j  Metro  Area 

I  Contract  Authonty  -  $ [^  Non-  Metro  Area 

Date:  


I — ^  PHA  msid©  Central  City 
1 —  Allocaion  Area 

PHA  ouJside  Central  City 

,  AMocaton  Area 


Paul— PHA  DaU 


1    Name  ol  PHA: 


2   Address  ot  PHA 


3    PHA  area  ot  jurisdiction  [~~|  irxdudes  the  community  tor  which  public  housing  devetopment  assistar>ce  is  ^5'|2?_'*?:I^"?*L 
4.  The  required  Coopafation  Agreements  [~~]  are  executed  tor  tw  proposed  project 


.  and  IS  stil  valKJ 


5  A  current  General  Certiticaie:  (a)  [~|  is  attach"''    (b)  f]  »»as  submrtted.  dated 

6  The  required  PHA  resofcilion  authorizing  submission  ot  this  PHA  Proposal,  etc.,  (a)  (~]  is  altactwd  (b)[~|  was  submitted,  dated 
Part  II— Proposal  Project  Summary  and  Development  Sciiedule 

Section  A.  Project  LoceCon 


1    Community: 


2    County  or  Otl>er  Similar  Area 


I  3    Congressonal  District(s)       4    Census  Tracts/Enumeration  D  strct(s) 


Section  B.  Housing  type  and  Developmenl  Mettwd 


1    Housing  Type  and  Development  Method 

(1)  Conventional 

4(2)Tumi(sy 

(b)  Rehabittatnn 

(c)  Existing  ^^ 


_  D  (3)  Acquisition 

=S1 


9.  It  Turnltey 

(a)  Q   RFP  and  Developer's  Packet  is  attached 

(b)  Q   PHA  satected  Turnkey  Proposal  is  attached 

(c)[ZI  ^^^  certHtes  that  Turnkey  Proposal  was  satected 
based  on  an  objective  rating  system  using  such  factixs 
as  site  location,  profect  design,  price  and  devatoper 
experience. 


3    Congregate  or  otber  spectal-use  housing 
(a)rjis      (blfj  IS  not  proposed  If  "Ye 
specify  usets)  arxj  number  ot  units: 


Section  C.  PweWng  UnHs  hy  Household  Type  and  Strtieture  Type 

As  appropriate,  enter  the  number  of  dtweUIng  units  (DUs),  proposed  tor  this  project  by  number  of  bedrooms,  structure  and  househoW  type. 

j     Column  1 

Column  2 

No.ol 
Buildings 

Columns 
Total  DUs 

Column  4                                                  i                     Column  6 
Number  of  Family  and  Large  f  amily  DUs                                   Number  ol  E  loery  DUs 

Structure 
Type^ 

(a) 
Total 

(t.)                     (c) 
Family                EWerly 

(a)        '.       (b)               (c;               (d)               (e)               {')               (a)               (b)               (c) 
1-BH      J      2-8F1            3-BR            4-BR            5-BR            6-BR        Ettciency        1-BR            2-BH 

1 

D 

;                    1                   ' 

1 

2 

SD 

•■                ill!                        i          ■ 

1 

3 

E 

1 

1 

1 

4 

W 

i                         1 

1    , 

5 

E2 

1                    : 

i 

Ti 

Tot* 

Number  in   j 

7      UneSfor    ' 

i       Hdcp       ! 

i        i 

'  Structure  Types  are:  D-Detached:  SD-Semi-Detacfied;  R-Row  or  Townhouse  W.Walkup.  and  E=Elevator 
^  Justification  required:  See  Part  III.  Item  A.4,  Density 

Section  D.  Proposed  Protect  Dssslopment  Schsduie 

Scheduteeachprocessingstapiortheproposedprojectinthe-PHAEstimalB-columri        Numbw  ot  deodar  Days        i^  °"'L°1 't^n^^"* '^"""'^ 
by  entering  the  estlmalBd  number  of  calerKlar  days  required  ^ , -i  i  n<. « .tvn.nar 

Processing  Steps  (i|  pha  Esun^te      (2)  hud  use 


wili  be  sjCKnittec 


1  Site  Documents 


2  Design  Documents 


3  Construction  Documents 


(a)  PHA  Submission 


(b)  HUD  Decision 


25 


2S 


(a)  PHA  Submisskxi 


(b)  HUD  Decision 


45 


45 


(a)  PHA  Submission 


(b)  HUD  Decision 


45 


45 


4  Contract  Documents 


I  (a)  PHA  Sutxnission 
[(b)  HUD  Decision 


15 


5  Construction  Start 


15 


6  Completion  or  Acqtisition 


Total 


9   Stale  ir-iB  earliest  option  exoiraTio'^   aa:6  ar^d 
ideiti^  t'le  applicaDie  site 


1  Of  3 
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Part  III — Proposal  Content 

Section  A.  Proposed  Stt*,  Protect  Description  and  Construction  Cost 

'  One  to  Four  Family  Properties:  A  scattered  site  housing  pro|ect  involving  one  to  tour  tamily  properties  is  proposed  (a)  [^  Yes  (b)  Fj  No  If  Yes,  the 
toUowing  are  attached  1 1 1  ^  a  neighborhood  map  identifying  specific  boundaries  witfiin  which  the  PHA  proposed  to  acquire  sites  or  properties,  (2)  7~\  a 
description  of  ttie  structural  types  jnii  sizes  and  conditions  of  typical  housing  in  each  of  the  specified  neighborhoods  (3)  P]  evidence  tJiat  vacant  sites 
or  existing  nouses  as  applicable  to  ttie  proposal  are  regularly  ottered  tor  sale  within  cost  limitations,  and  (4)  I  ^  for  projects  involving  1-to-4-family  properties 
the  attached  schedule  demonstrates  triat  all  propefties  will  be  acquired  by  the  PHA  within  one  year  of  AGO  execution  and  identifies  the  number  of  units 
and  dates  by  which  property  specific  site  acquisition  documents  will  be  submitted 

2  Site  Design  and  Cost  Reports:  (1)  Number  ot  sites  in  proposed  project (b)  Nurt*erof  Forms  HUD-52651 -A  attached ,  (c)  A  Form  HUD 

52651  A  wlt^  required  exhibits  is  attached  fof  ;  1  >l    each  proposed  site  and/or  ( 2)  QJ a  site  comprEing  several  contiguous  parcels  having  common  exhibits 
a,id  information   'di  ^    'a  separate  Form  HUD  52651  A  is  attached  summarizing  the  proposed  project  as  a  whole 

3  Proposed  Construction  CosVPrlce:  The  total  construction  coslprice  proposed  is  $ ,  with  a  per  unit  cost  price 

proposed  of  $ 

4  Density:  (a)  ~J  Itie  PH A  proposes  a  project  density  which  meets  HUD  requirements  irx;luding  those  of  compatlbiNty  for  ttie  number  and  ages  of  the  intended 
residents    0  the  proposed  project  lU^is    (2)[~]  is  notascattered  siteproject,  (c)justificanon  fortheuseofhigtvrisestructures  (1)|    j  is  not  applicable 


<2)        IS  attached  or    3|       was  previously  submitted  to  tfie  Field  Office  on 


(date) 


Schools:  A  letter  from  the  school  board  (a)  ni  is  attached  (b)  [H  is  not  required 

PHA:  '^he  PHA  selected  the  proposed  siteis;  to  comply  with  the  locations  lor  assisted  housing  identified  in  the  HUD-approved  PHA   (a)  1"^  Yes  or 

!b)  ^  Not  Applicable 

Facilities  and  Services:  For  the  intended  residents   the  PHA  proposes  a  project  for  which   (a)  \~\  the  facilities  and  services  as  currently  exist  meet  or 
exceed  HUD  requirements,  or  (b)["  With  the  addition  of  the  following,  the  facilities  will  rtieet  or  exceed  HUD  requirements 


Proposec  -  acmty/Service 


Source  of  Funding 


Compledon  Date 


Rema'> 


8  NondwelHng  Space:  la)  ""^  the  project  nondwelling  space  proposed  complements  the  facilities  and  services  referred  to  in  Item  7  above  If  nondwelling 
space  IS  not  exclusively  tor  the  proposed  project  an  anachment  state  (he  extent  that  (b)  Q  nondwelling  space  is  also  for  ottier  public  housing  projects 
and  the  applicable  amounts  and  cost  of  such  space  and/or  (c)  [^  nondwelling  space  is  also  tor  projects  under  ottier  assisted  housing  programs 

9  UHllty  Combination:  The  attached  Comparative  Analysis  of  Utility  Costs  (Form  HUD-51994|  (a)  [^  is  the  one  prepared  by  the  Field  Office  or 

D'  ~  s  a  revised  one  prepared  pursuant  to  requirements 
10     Housing  Opportunities:  la)  ^  the  PHA  selected  the  proposed  project  site  to  comply  with  or  exceed  HUD  housing  opportunity  requirements  nno 

(b)Q  the  following  informabon  Tas  been  added  to  (he  locality  map  required  by  Ihe  Form  HUD-52561-A  (1)  the  percentage  of  minority  residents  to   ■'xb 
of  the  locality  s  areas  of  minority  concentration  and  racially  mixed  areas,  and  (2)  existing  and  proposed  HUD  and  other  assisted  housing 
1 '      Environmental:  ^  the  PHA  proposes  a  project  which  complies  with  or  exceeds  HUD  environmental  requirements 

12  Relocation:  Displacement  ,'ai  ^is  (biPJ  is  not  invotved  If  displacement  is  involved,  (c)  an  attachment,  in  addition  to  that  required  by  the  ^ 
5256 1  A  identities  D  ^  the  type  of  notice  (Notice  of  Displacement,  Notice  of  Right  to  Continue  in  Occupancy,  or  other  noOce)  proposed  tc 
to  each  occu  pant,  (2j  [^  the  estimated  cost  of  any  required  relocaoon  benefits   and  (d)  ttie  following  summarizes  potential  displacement 


(l)Typeol 

aToM 

b   Eiiyibie  'or 

c  Esiimaiscl 

(2)  Sources  ol  Relocation  Cost  Fjnas 

tL.  Source 

b  Amjo 

1   Famihes 

1  CDBG 

2    ndiviOuais 

2  Public  Housing 

3  Business  Concerns 

xxxxxxxxxxxxxxxxxx                                          j  3. 

1 

4  Nonprofit  Institutions 

xxxxxxxxxxxxxxxxxx 

1 
4 

Total 


Total 


Section  B.   Demonstration  of  Financial  FeaslWllty 

This  P  HA  has  demonsuated  financial  feasibility     1 1 )  ^j  with  the  aid  of  operating  subsidy  or     ( 2)  [^  wtttiout  the  need  for  operating  subsidy  and  a  Demonstration 
of  Financial  Feasibility  (Form  HUD  524851  or  other  demonstration  pursuant  to  HUD  mstructons  is  attached 
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Section  C.  ProfaMlonal  AssistanI  to  PHA 

The  tolowing  (enter  the  numljer)  professional  service  contracts  are  attached: 


1.  Service 


2  Name  and  Address  of  Firm  or  Individual 


Section  D.  Anmial  Contributions  Contract 

Three  original,  signature  copies  of  the  following  are  attacfied: 

1  [J     Form  HUD-53010.  Part  One  of  the  ACC  (Form  HUD-53010)  signed  and  dated  by  the  authorized  PHA  official  (Part  Two  shouktnot  be  returned  ) 

2  Q     Forms  HUD-274  and  HUD-51999.  The  Designation  of  Depository  for  Direct  Deposit  of  Loan  or  Grant  Funds  (Form  HUD-274)  and  tfie  General  Depository 

Agreement  (Form  HUD-51999)  signed  and  dated  by  the  auttiorized  PHA  official  and  bank  representative 

3  n|     Forms  HUD-8204,  i1UO-522S0  and  itUD^tZ.  The  Project  Loan  Note  (Form  HUD-9204),  the  Permanent  Note  (Form  HUD-52250)  and  the  Note  Signature 

Certificate  (Form  HUD-S412)  signed  and  dated  by  the  authorized  PHA  official 

Section  E.  Raquaat  for  Advaneaa 

1  A  PHA  request  for  advances  (a)  Q  Is  attached   (b)  Q  is  not  attached 

2  Funds  required  are  for:    (a)  Q  planning  expenses  required  for  the  first  calendar  quarter  foltowing  FieW  Offk;e  execution  of  the  ACC  ($ 

and/or    (b)  Q  site  acquisition  and  related  costs  ($ )  , 

3  Q]    A  detailed  explanation  of  the  nature  and  the  amount  of  each  oWigaDon  or  proposed  obligation  and  the  extent  ttiat  the  obligation  is  necessary  for  tfie  proposed 

project  is  attached. 

4  Q    The  PHA  certifies  that  required  blanket  fidelity  bond  and  any  other  required  insurance  coverage  is  in  force 

Section  F.  Signature 

I  hereby  certify  that  all  tf>e  information  stated  herein,  as  well  as  any  information  provkted  in  the  accompaniment  tierewith  is  true  and  accurate 

Warning:  HUD  will  prosecutefalsedalms  and  statements  Conviction  may  result  in  criminal  and/or  civil  penalties  C8uSC  lOCI  1010  1012   31  J^S  C  5729  3802) 

Typed  Name  and  TiHe  of  Authorized  PHA  Offiaal:  Signature  Date 


Public  reporting  burden  for  this  coNectkxi  of  informatkjn  is  estimated  to  average  2  hours  per  response,  including  the  time  for  reviewing  instructions  searching  existing 
data  sources,  galtiering  and  maintaining  t)»  data  needed,  and  completing  and  reviewing  the  coHecOon  of  informabon  Send  comments  regarding  this  burden  estimate 
or  any  other  aspect  of  this  collectxjn  of  intormatkxi,  including  suggestKms  for  reducing  this  burden  to  the  Reports  f^anagement  Officer  Papeowork  Reduction  Project 
(2577-0033).  Office  of  Informatton  Technology,  U.S  Dep»1mentof  Housing  and  Urban  Devetopment.  Washington,  D  C  20410-3600  This  agency  may  not  collect  this 
informalkjn.  and  you  are  not  required  to  complete  Ifiis  form,  unless  it  displays  a  currently  valid  OMB  control  numtier 

Do  not  sand  ttiis  form  to  tfta  above  addraaa. 

This  collectkxi  of  information  is  requlredfordevetopingapublic  housing  project  pursuant  to  HUD  regulations  24  CFR  941  The  mtormationwiMbeused  to  provide  HUDwith 
sufficient  informatkxi  to  enable  a  de<armir»tion  tfiat  funds  shoUd  or  shoukd  not  be  reserved  or  a  contractual  commitment  made  This  information  coHecbon  is  m  andated 
pursuant  to  ttie  US,  Housing  Act  of  1937,    The  information  requested  does  not  lend  iself  to  confidentiality 


form  HU5-S24M-A  IZ.^'. 
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Demonstration  of 
Financial  Feasibility 


us  Department  of  Housing 
and  Urban  Development 

Office  0'  Pubic  and  locian  Housing 


OMB  Approval  No  2577  0033  (exp 


PuWic  raporting  burdafi  'c  't-i-^  :oI*:Iiop  q'  ntotmAtioo  «  .i<;timaicd  to  ^vpisgi^  1  hour  pfr  re^Donse  including  the  time  for  reviewing  instructions  searching 
-I  -;-:ng  Ian  5ourcf)«^  gath&nnq  ard  i",iini.iin.ng  tie  ddt  i  iHeOf  a  vid  completing  and  reviewing  the  collection  o'  information  Send  comments  regarding  this 
t^jraep  "<;timateorany  otner  aspt'C  otthr.  colitfCtior- ot  iniorm-ition  including  =;uggestions  ior  reducing  this  burden  to  the  Reports  Management  Officer  Paperwork 
^^uc'ion  P'o|«ict  25"  0033,  :'-ft;ce  of  I'lto'maoon  THchnoiogy  uS  Departmunt  ot  Housing  and  Urban  Development  Washington.  D  C  20410  3600  This 
igency  may  lol  collect  this  mforn^atior    -ma  you  are  not  required  to  complete  this  form   unier.s  it  displays  a  currently  valid  OMB  control  number 

Do  not  send  thU  form  lo  the  above  address. 

"■"his  ;oliection  o>  n'O'-^atiop  is  'equred  for  developing  a  public  ricusing  pro|ect  pursuant  to  HUD  regulations  24  CFR  941    The  information  will  be  used  to  provide 
HUDwith  suficien;  mlormatior  to  enaDie  ,i  dHtHrmmation  that  tunds  should  or  should  not  be  reserved  or  a  contractual  commitment  mads     This  information 
:ollecr!Or-   =;  mandated  oursuan'  'o  the  j  S   Housing  Act  ot  i93'      The  mtormation  requested  does  rot  lend  rtselt  to  confidentiality 
Part  1     Estimate  of  PHA  and  Tenant  Utility  Costs 


I    PuMc  Housing  Agency 


Type  of  UfBlty  or  Fuel 


a  Water  Services.    Uses 

-OyiehoW 
0  S^wag^  Disposal 
C.  El«:tncity 


I     I  Lawn  and  Sfvubs 


Estimated  Amount  per  Unit  par  Montti 
PHA  Furnished  Tenant  Purchased 

Quantity  Cost  ^^_l^  Quantity  Cost_ 


Gals      $ 


_  ar-ro  ^f^d  I 


^^  iri  RotTtgpr!)»ioo         |      [  CooKing  ^      [  Atf  Conditioning 

'Do"-est)c  Hot  Water  [     [  Space  Heater 

Other    iKlenMy) 


S  Gas     LP  'Js»s 

:omestic  Hot  Water  f~]  Cooking         Q  Space  Heater 


I |Other:  (leanniy) 


KWH       $ 


Therms  $ 
a.  OH  (Type  No  ~                                               ).  Ui 

Pjpomestic  Hot  Water  .  .  |     |  Coolung         [     [  Space  neater  ■  Gals  $ 

Heating  Labor.  (Proiect  Opar  Plant  Only)  j  $ 


KWH      $ 


Therms    $ 
Gals      $ 


g  3'her  Utilities  or  Services  ceolrl 
n  Sub  Total  -  PHA  Furnished  Utilities 
I.  Sub  Total  -  ^enam-Purchased  Utilities. 


.-4 

4 


).  Total  PHA  and  Tenant -Purchased  Jtllllies      h  plus  l) 


Part  2    Estimate  of  Anticipated  Operating  Exp>enses 


Estimated  Amount  per  Unit  per  Month 


d.   Admintstrative  Expanse     Saiant»s   including  nvjiPtpr^inc^- ~.ut>wf,i';ion)   lpg,ii  ^t;^rt  training  travPl 

^ 

b  Tenant  Services  Expense:    Sfiir,ri«t;  ird  ::T^t*^  i^iptjrisws  nrurrt^i  r  prov^rtinq  't-n^int  ^prvct**;  and  fhf  co<;t  ot 
^"Tf^r  ruT^rr  ^Mf,  CHS  3cn'- ti"s 

s 

c.   Utilities  Furnished  by  PHA:    Aater   ^t-ctnciry    ^as  tuh   '^.^wMf  vd  orh<^r  t^tilitie'^    Also  utilities  laDor  and 

:'n^f  jirtiM^  Mtpfrin^i-   Tom  itt^rr  'n   loo.ei 

s 

d.  Ortfinary  majntenance  and  Operation:   ,^<iDor  malHririi<:  and  conrrart -o<;^;  tor  .'^!l  rpuftn^  Ti.iinTenancp 
'nciuding  janitorial  and  watcnman  <;»rvtce  Exclude  *?xp»o<;p  appJtcaWw  to  jDIitk^^ 

s 

e.  Protective  Services     -..ino'  Tiateriai  ma  :.ontT;n:t  costs  toe  protective  -^rviues 

f.  Insurance     ^  re -ma  E 'tended  ;o.«'cige   Pjdli^  Liafiuty    WorKmen  =;  Compen<wjtion   Frrpio^orr   _,abilir/ 
cole:    iLton^cDne  r-'giarv    tnef  ^nd  .'oOOery   and  Fidelity  Bonds  as  appropriate 


g.  Payment  In  Lieu  of  Taxes      ^v  ic  (below)  minus  P^r'  ^'  ;    ahcvei  times  to  percent! 


h.   Other  General  Expenses     'em  nal  leave  payments.  am.p!cyee  tienetit  contnliutions.  collection 

csse^   arc  other  general  expenses 


i.     Sub- Total     (  'hfoug"  n) 


|.     Provision  tor  Nonroutine  Exper\ses  and  Reserve   1 10  percent  ot  i ) 


k.    Estimated  Monthly  Operating  Expenses       plus  J ) 


re.iCLJs  eoirion    -.  DOsOlete 
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Part  3.  Estimate  of  Average  Monthly  Contract  Rent  of  the  Proposed  Project 


per  Unit  Month 


a.  Eslimat*  of  Avarage  Monthly  Qrocs  Rent 


$    " 


b.  Estimate  ot  Tananl-PurcfMaod  UtMtiM  ( from  item  1  i.  above) 


c.  Estimat*  of  MonUtly  Contract  Rant  (a  minus  b) 


d.  EaUmata  of  Avaraoa  Monthly  CoMrad  Rant  Baaad  on  97%  Occupancy  (97  x  c) 


Part  4.  PHA  Determination    The  PHA  determines  that  (mark  and  complete  "a'  or  -b")  ; 

a.  I     I  The  project's  estimatad  operaling  expenses.  b.  I     I  The  projecrs  estimated  operating  expenses,  (item  2k)       $_ 


(item  2k)  $_ 

twIH  not  exceed  the  estimated  opdraing  income 

(item  3d)  $ 


tMrlll  exceed  the  estimated  operating  income  (item  3d) 


by 


(Item  2K  minus  item  3d)  and  an  operating  sutisidy  ot  tTtat 


amount  wi  be  required    To  be  feasible  this  amount  cannot  exceed  item  5d  (belowj 


Part  5.  Maximum  Allowable  Operating  Subsidy 


per  Unit  Month 


a.  The  PUMaMowaMaaxpanaa  level 


b.  Plus:  Tha  PtJM  aUowMUa  uWMaa  axpanaa  laval  (trom  Kam  1  h.  above,  less  utililies  labor  and 
other  utNities  expense) 


c.  I/Hnus:  Tfta  PUM  eontrad  rental  Ineoma  (item  3d,  above) 


d.  Haxiinum  PFS  oparaMng  aubaMy  (5a  plus  Sb  minus  5c) 


Parte.  Signature 

I  hereby  certify  that  all  the  Information  stated  herein,  as  well  as  any  information  provided  in  the  accompaniment  herewith,  Is  true  and  accurate. 
Warning:  HUD  will  prosecutafalse  claims  and  statements.  Convctran  may  result  In  criminal  and/or  civil  penalties  (leuSC  1001  I0l0.'0i2  3' U  S  C  3^29  3802) 
Typed  Name  and  Tide  of  Authorized  PHA  Otficial:  1    Signature:  i  Date 


Instructions 

1.  Purpose.  This  form  shall  be  used  to  demonstrate  financial 
teaslbitty  of  a  project  submitted  by  a  Pubic  Housing  Agency  (PHA) 
under  the  Public  Housing  Program  pursuant  to  24  CFR  941  and  the 
Public  Housing  Development  Handbook  7417.1  REV-1  and  by  an 
Indian  Housing  Authority  (IHA)  under  the  Indian  Housing  Program 
pursuant  to  24  CFR  905  and  the  Indian  Housing  Handtjook  7440. 1 . 
This  form  is  to  be  used  for  all  devetopment  methods:  conventkinal, 
tumkey  or  acquislkin.  A  project  may  be  approved  by  the  HUD  Fiekj 
(Office  if  it  Is  determined  that  the  project  Is  financially  feasible  based  on 
the  PHA's  demonstratk>n  of  financial  feasibility  pursuant  to  this  form. 
This  form  is  not  to  t>e  used  by  PHAs  kxated  in  Alaska,  Guam,  Puerto 
Rico  orthe  Virgin  Islands  (See  Handbook  7417.1  REV-1).  A  revision 
of  this  financial  feastoility  test  is  mandatory  if  the  PHA  proposes  to 
change  any  physcal  element  of  the  proposed  project  or  its  method  of 
management  or  plans  to  increase  services,  arxj  such  change  would 
n^aterially  Increase  the  estimated  operating  costs  of  said  project. 

2.  Prepared  By:  The  form  HUD-52485  is  prepared  by  the  PHA,  with 
assistance  if  necessary  from  the  HUD  Field  Office. 

3.  Number:  Original  and  one  or  more  copies. 

4.  Distribution:  A  PHA  shall  submit  the  original  to  the  applk^ible  HUD 
FieW  Office  with  the  PHA  Proposal  for  the  project  and  shall  retain  a 
copy  for  its  tiles.  A  PHA  may  also  be  requested  by  the  Field  Office  to 
submit  additional  copies. 

5.  Instructions  for  PHA  Preparation: 

Heading:  In  the  spiace  provkjed,  enter  the  name  and  address  of  the 
PHA  and  the  project  number. 

Part  1.  -  Estimate  of  PHA  and  Tenant  Utility  Costs.  Enter  the 
estimated  per  unit  per  month  (PUM)  consumption  and  PUM  cost 
applcabie  to  PHA  furnished  and/or  tenant  purchased  utililies.  The 
source  datafor  consumption  andcost  for  electricity,  gas,  fuel,  heating 
supplies  and  heating  labor  is  available  on  Form  HUD-51994,  Part  A, 
Life  Cycle  Cost  Analysis  of  Utility  Combinations.  The  PHA  shall  use 


the  cost  associated  with  the  utility  comtHnatlon  which  HUD  has 
determined  is  most  suitable  tor  the  project.  Estimates  for  water  and 
sewage  tSsposal  shall  be  detenmjoed  separately  and  entered  in  Pari  1 .  Ilems  a 
and  b.  Costs  shown  on  HUD-51994  will  be  altocated  to  PHA  fumished  or  tenant 
purchased  and  the  results  entered  into  Part  1 .  Items  h  and  i 

Part  2.  -  Estimate  of  Operating  Expenses.  The  PHA  shall  submit  an 
estimate  of  its  average  monthly  operating  expenses  for  its  first  year  of 
operatwn.  This  estimate  shall  be  based  on  the  actual  expenses  of  a 
project  whch  is  comparable  from  a  physical  and  tenancy  standpoint 
and  is  located  in  or  atxiut  the  kxxility  of  the  proposed  project.  The 
expense  estimates  shall  be  based  on  current  data  and  shall  not  include 
a  projected  inflation  factor. 

a.  Admlnistratltra  Expanaat.  Enter  the  PUM  estiirtated  total  administrative 
expense  for  the  project    Do  not  include  an  estimate  for  audit  fees 

b.  Tertant  Services  Expense.  Enter  the  PUM  estimated  total 
expense  for  any  tenant  services  programs  projected  for  the  project 

c.  Utilities  Furnished  by  PHA.  Enter  the  PUM  estimated  total 
expense  for  utilities  to  be  supplied  by  the  PHA  for  the  project 

d.  Ordinary  Maintananca  and  Operation.  Enter  the  PUM  estimated  total 
expenses  for  ortSnary  maintenance  and  operation  for  the  project 

e.  Protective  Services.  Enter  the  PUM  estimated  total  expenses 
applicable  to  protective  servces  for  the  project 

f.  Insurance.  EnterthePUMannualcost  oftherequiredinsurance, 
even  though  the  Initial  insurance  may  be  charged  to  the  development 
cost  of  the  project. 

g.  Payment  In  Lieu  of  Taxes  (PILOT).  Enter  the  PUM  estimated 
cost  for  PILOT.  PILOT  is  ten  (101  percent  of  the  difference  between 
the  estimate  of  monthly  contrsict  rent  and  the  utilities  supplied  by  the 
project.  No  entry  need  be  made  where  the  Cooperation  Agreement 
specifically  waives  PILOT.  In  the  Indian  Housing  Program  PILOT  may 
only  be  paid  on  taxable  land  If  PILOT  rate  is  less  than  ten  ( 1 0)  percent 
of  shelter  rent,  entry  shouW  reflect  such  reduced  rate. 


Previous  edition  is  obsolete 
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h      Other  General  Expenses.  Enter  PUM  estimated  total  expense 

lor  other  general  expenses  le  g  terminal  leave  payments,  collection 
losses,  employee  benefit  contribution  and  m  the  Indian  Housing 
Program  payment  for  servces  ottered  by  other  government  agencies) 
for  the  oroject 

Part  3.  -  Estimate  of  Average  Monthly  Contract  Rent  of  the 
Proposed  Project.  The  estimate  of  ofjerating  income  shall  be  the 
pro|ected  income  for  the  first  fiscal  year  ol  operation  (without  operating 
subsidy  I  based  upon  97  percent  occupancy  by  a  tenant  body  selected 
r  accordance  with  °hA  regulations  based  on  Sections  3  and6(C)  (4) 
0*  !ne  Act  and  24  CFR  Part  96C  and  in  tne  case  of  the  Indian  Housing 
Program  24  CPR  905) 

a.  Estimate  of  Average  Monthly  Gross  Rent.  To  determine  the 
estimate  of  average  monthly  gross  rents,  the  PHA  shall,  first,  deter- 
mine the  'ange  of  incomes  of  iow-income  families  residing  in  rental 
units  in  tne  county  or  junsdction  which  the  pro|ect  would  serve  The 
families  snail  be  classified  by  household  types  ielderiy  non-elderly) 
ana  t)y  income  intervals  Thepercentagedistnbution  of  these  incomes 
shall  be  recorded  in  established  income  intervals.  The  PHA  shall 
determine  the  estimated  rental  income  of  the  pro|ect  by  projecting 
occupancy  which  approximates  the  percentage  distribution  of  families 
and  Cy  applying  its  current  rent  determination  standards 

"^he  PHA  shall  submit  an  analysis,  wrth  Form  HUD-52485  that  will 
indicate  the  average  monthly  gross  rent  that  would  result  if  the  PHA 
selected  families  with  a  broad  range  ot  incomes  representing  the 
distribution  of  incomes  of  the  eligible  population  '''he  PHA  shall  take 
into  consideration  the  size  ot  the  families  most  likely  to  occupy  the 
orooosed  project  if  rt  were  constructed  at  the  proposed  location  The 
^-A  si-Quid  jse  whatever  data  is  available  to  it  to  determine  the 
ncome  ranges  ^n  the  community  This  could  include  such  sources  as 
;ensus  data  ,  CDBG  applications,  wage  surveys,  etc.  which  should  be 
ucx3aled  to  reflect  current  income  levels  The  Field  Office  may  have 
data  whch  could  be  of  assistance  to  the  PHA  If  there  are  not  a 
sufficient  numbe'  of  eligible  applicants  m  a  particular  range  or  ranges 
existing  on  ihe  PHA  s  waiting  list  to  fulfill  the  requirements  stated  above 
'egarding  the  tenant  txidy.  the  PHA  must  submit  its  proposed  plan  to 
attract  applicants  whose  incomes  will  permit  tenant  selection  resulting 
in  Ihe  proiect  housing  tenants  with  a  distribution  of  income  reflecting 
the  distribution  of  incomes  ofthepotentialpopulation  in  the  community 
If  the  PHA  proposes  to  acquire  a  project  occupied  in  whole  or  part  by 
low-income  families,  who  will  be  retained  as  residents,  the  estimate  of 
average  monthly  gross  rent  shall  include  the  income  distribution  of 
those  families  as  well.  Based  upon  the  instructions,  provide  a  realistic 
estimate  of  the  average  PUM  gross  rent 

b.  Estimate  of  Tenant  Purchased  Utilities  insert  figure  calculated 

n  item  li  of  this  form. 

c.  Estimateof  Monthly  Contract  Rent.  Subtract  tenant  purchased 
utilrtties  PuM  utem  3bl  from  the  Average  Monthly  Gross  Rent  (  item 
3a)  to  determine  the  amount  to  be  entered  on  this  line 

d.  Estimate  of  Average  Monthly  Contract  Rent  Based  Upon  97 
Percent  OccuparKy.  Enter  the  product  of  Average  Monthly  Contract 

Rent   Item  3ci  multiplied  by  97  percent  (.97j. 

Part  4  -  PHA  Determination. 

a.  If  the  estimated  operating  expenses  for  'he  first  fiscal  year 
'ollowing  the  Ena  o*  the  Initial  Operating  Period  (EiOP)  does  not 
exceedthe  estimated  operating  income  (without  operating  subsidy  I  for 
the  same  perioa,  the  protect  is  firancialy  'easible  In  this  case  check 
block  'a  and  do  not  complete  the  remainder  of  this  form 

b.  If  'he  estimated  operating  expenses  exceed  the  estimated  oper 
at;ng  ncome  iwithout  operating  subsidy),  check  block  'b  and  com- 
Diete  remainder  of  this  form  to  determine  1  tne  proiect  will  be  financially 
feasible  within  the  limitations  of  the  available  Performance  Funding 
System  '°FS)  operat  ng  subsdy 

Part  5.  -  Maximum  Allowable  Operating  Subsidy. 
General      ^^e  PUM  amount  of  operating  subsidy  whch  can  be 
considered  will  be  based  uDon  whether  the  proposed  project  is  to  be 
included  n  'he  Consolidated  Annuai  Contnbulions  Contract  (CACC )  or 


whether  the  proposed  pro)ect  is  to  be  placed  In  a  separate  Annual 
Contributions  Contract  (ACC). 

Existing  PHA/Naw  Project  -  CACC.  If  an  existing  PHA  Is  proposing 
a  new  project,  and  wishes  to  incorporate  the  project  into  its  CACC,  the 
maximum  allowable  PUM  amount  of  operating  subsidy  which  maybe 
used  in  the  determination  of  the  financial  feasibility  test  shall  be  based 
on  the  following: 

a.  The  PUM  Allowable  Expense  Level  for  the  project  shall  be  based 
upon  the  current  PUM  Allowable  Expense  Level  for  the  CACC 
recomputed  to  incorporate  the  characteristics  of  the  project  on  all 
required  PFS  forms.  The  recompulatlon  of  the  Allowable  Expense 
Level  shall  be  accomplished  pursuant  to  Section  990.1 05  (d)  (3)  of  24 
CFR  Part  990,  Subpart  A.  Operating  Subsidy  -  Performance  Funding 
System 

The  PHA's  current  fiscal  year  PFS  shall  be  recomputed  to  incorporate 
the  project  In  the  recomputation  no  data  regarding  the  project  shall 
be  in  the  Current  Year  Columns,  but  shall  be  shown  In  the  Requested 
Year  Columns.  For  this  recomputation,  the  estimated  date  of  ElOPfor 
the  proposed  proiect  shall  be  the  last  day  of  the  current  fiscal  year.  For 
purposes  ofthis  recomputation. theproject  will  be  consideredtobe  one 
year  old. 

b.  Plus:  The  PUM  Allowable  Utilities  Expense  Level  (do  not  include 
Utilities  Labor  and  Utilities  Other). 

c.  Minus:  The  PUM  estimate  of  the  average  monthly  contract  rent 
based  upon  97  percent  occupancy. 

Existing  PHA/New  Project  to  be  Placsd  in  Separate  ACC  or  New 
PHA  /  Umf  Project.  If  project  is  to  be  in  a  separate  ACC,  the  maximum 
allowable  PUM-  amount  of  operating  subsidy  which  may  be  used  in  the 
determination  of  the  financial  feasibility  test  should  be  based  on  the 
following 

a.  The  P  UM  Allowable  Expense  Level  for  the  proposed  project  shall 
be  determined  to  be  the  same  as  the  current  Allowable  Expense  Level 
of  a  PHA  already  in  management  which  is  located  in  or  about  the 
locality  of  the  proposed  project,  if  the  proposed  project  and  the 
comparable  PHA  are  generally  alike  in  physical  characteristics  and 
tenancy  Comparison  should  exclude  a  project  agecomparlson.  If  the 
project  IS  not  the  first  project  of  the  PHA,  the  comparable  PHA  might 
be  the  PHA  Itself.  The  usetble  Allowable  Expenses  Level  would  have 
been  developed  pursuant  to  Section  990.105  of  the  PFS  Regulation. 
The  HUD  Field  Office  shall  provide  the  appropriate  Allowable  Expense 
Level  upon  request. 

b.  Plus:  The  PUM  Allowable  Utilities  Expense  Level  (not  to  include 
Utilities  Labor  and  Utilities  Other) 

c.  Minus:  The  PUM  estimate  of  average  monthly  contract  rent 
based  upon  97  percent  occupancy. 

d.  Initial  Operating  Subsidy  Eligibility.  If  the  proposed  project  is 
deemed  to  be  financially  feasible,  the  PUM  Allowable  Expense  Level 
determined  In  accordance  with  this  sutiparagraph  wHI  be  the  basis  for 
the  PUM  Alk3wable  Expense  Level  to  be  used  in  the  project's  first  fiscal 
year  in  management  This  PUM  will  be  adjusted  by  an  inflation 
factor(s)  for  the  intervening  years.  Instructions  tor  the  computation  of 
the  first  fiscal  year  PUM  Allowable  Expense  Level  are  contained  in 
Performance  Funding  System  Handtxiok  7475.13 

Completion  of  Part  5. 

a.  PUMAIiowabieExpenseLevel.  Enterthe  PUM  computed  using 
the  instructions  above. 

b.  PUM  Allowable  Utilities  Expense  Level.  Enter  the  PUM  cost 
of  PHA  furnished  utilities  shown  in  Item  lh  of  this  form  less  Utilities 
Labor  and  Other  Utilities  Expense 

c.  PUM  Contract  Rerrtal  income.  Enter  the  PUM  rental  income 
amount  as  shown  in  3d  above. 

d.  Maximum  PFS  Operatlr>g  Subsidy.  Item  5(a)  plus  Item  5(b) 
minus  Item  5(c)  If  this  amount  is  equal  to  or  greater  than  the  deficit 
litem  2k  minus  Item  3d)  shown  in  Item  4b  of  this  form,  then  the 
proposed  project  shall  be  determined  to  be  financially  feasible. 
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Site,  Design  and  Cost  Report 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


OMB  No  2577-0033  (Exp 


Public  reporting  burden  for  this  collection  of  information  is  sstimatod  to  average  2.5  hours  per  response,  including  the  time  for  reviewing  mstrucoons  searching 
existing  data  sources,  galherirfg  and  maintaning  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  Send  comments  regarding  ttus 
burden  estimate  or  any  other  aspect  of  Itiis  collection  of  information,  including  suggestions  for  reducing  this  burden  to  the  Reports  Management  Officer 
Papeni»ork  Reduction  Project  (2577-0033),  Office  of  Intormatiofi  Technology.  U  S  Department  of  Housing  and  Urban  Devetopment.  Washington  DC  20410 
3600.  This  agency  may  not  collect  tNs  information,  and  you  are  not  required  to  complete  this  form,  unless  it  displays  a  currently  valid  OMB  control  number 

Do  not  aend  this  form  to  the  above  addraM. 

This  collection  of  information  is  required  for  developing  a  public  housing  project  pursuant  to  HUD  regulatons  24  CFR  941  The  intormabon  wiH  be  used  to  provide 
HUDwith  sufficient  inforntabon  to  enable  a  determination  tftat  funds  should  or  should  not  be  resen/ed  or  a  contractual  commitment  made    This  information 

collecaon  is  mandated  pursuant  to  the  U.S.  Housing  Act  of  1937     The  Intormation  requested  does  not  lend  itself  to  confidentiality 

Prepare  and  submit  in  accordance  with  the  Public  Housing  Development  Regulation  (24  CFR  941 )  and  Handbook  (747  1J1 )  A  separate  report  Is  required  tor 
each  individual  site  or  a  site  comprising  several  contiguous  parcels  having  exhibits  and  information  applicable  to  aU  parcels  A  summary  report  is  required  tor 
ttio  project  as  a  whole.  Where  necessary,  attach  a  continuation  sheet  Identifying  Part,  Section  and  Items  continued 


1.    Name  ol  PHA: 


3     Pto)«ci  Number 


in 


2     AOdrBSS  ol  PHA. 


4.    This  repon  is 

(a)  Q  the  Summary  Raoon  lor 

Ihe  proiecl  as  whole,  andror 

(tj)  LJ  irxltviduai  Site  Repor 

Hepon  No        of        reports 


6     Ho'jsing  Type  anfl  Oeveiopmeni  »^irioo 

(')  Conventional 
2)  Turnkey 

□  (3)  Acauisitor. 

(b)  RehaOHnauor  Q I    1  ,j_, 


(c)  Existing 


H_l 


6.    Community: 


7.    County  or  Other  Similar  Area 


Congressional 
Disirlcl(s) 


Census  TradlsV 
Enumeration  DismcHs) 


10.  Ijocsity  M^:  For  fw  proposed  proiect  as  a  whole,  a  me»i  of  tw  locality  □  is  attached  identifywig  each  proposed  si*  and  t»  percentags  of  the  popUa»or  by  race 
in  tfw  census  trad  Ateolocatod  on  the  map  are  exisling  and  proposed:  (a)piit)lictransportaionlnessen/ingtwsite.(b)thepnnctpalinduslrial,oornmerctal,  or  other  areas 
proving  emfioying  opportunities  for  project  residanto,  and  (c)  public  schools,  cortmunily.  recreaOon,  health,  shoppng  and  c#wr  tac*»es  adjacent  to  and  senrmg  Ihe  sito 


1 1   DwaKng  Units  by  Household  Type  and  Structure.    As  appropriate,  enter  the  number  ol  dwelling  units  ( DUs)  proposed  by  number  ol  bedrooms,  structure  ana  rrausenoio  type 

Col  1 

structure 

Typel/ 

Col.  2 

No.  at 
BuMdIng* 

Cc(umn3 

Total  DUs 

Column  4                                                                  CotumrS 
Number  at  Family  and  Larg* '^a'"''y  DUs                  ,          Number  ol  EWeily  DUs 

(a)                  (b)         j         (c) 
Total               Famiy       !       EBeily 

(a)       1        (b)       !        (c)       .        (d)       '        (e)       |        (f)        '        (a)       :      (b)        !        (ci 
1-BH      1      2-BH      1      3-8R            4-BR            5-Bfl            6-BR            Eftic            i-BH       i      2BH 

1 

D 

1 

t 

\              i 

2 

SD 

1                     : 

3 

R 

h 

4 

W 

s 

E 

1 

1 

6 

Totals 

1           1 

7 

No.in 

Line  6 

For  HOEP. 

1 

1        ..^ 

1/Stmclure  Types  are:  D  =  Detached 

SO  -  Semi-Detached,  R  =  Row  or  Townhouse.  W  ^  Walk-up 

,  aid  E  =  Elevator 

12.  Areas  and  Cocts  ol  DweMng  anO  NorvDweling  Buildings  or  Soaces 

Identlly  separately  lor  famNyand  lor  eUerty 
dwelling  and  narvdweWng  areas  and  the 
costs  attributable  to  the  areas. 

Gross  Square  Feet                                             Net  Square  Feel 

Tom  Cost 

Fami^ 

Elderly                          Family                           Eloerly 

Family 

Eiderty 

(a)  Dwelling  Space 

" 

(b)  NorvDwamng  Buildings  or  Spaces 
(1)  Man^ement 

(2)  Mamienanca 

(3)  Community 

....  . 

(4)  Olhef  (speclty) 

i ■--      ■    ■ 

i 

1 

(5)  Total  Non- Dwelling  Space 

1 
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R*pon  Number 


of 


Reports  tor  Project  Number: 


.\or.''&«M  oi  L^^A^hOdi  uMyi 


'4    Certiticatfor 

a  "he  PHA  ana  Devwopor  [f  a  tomKey  praiect,  cer'ites  that 
as  appMcaDie  thedevetopmert  ana  operatior  ot  the  pro|ec'  *vili 
De  car'isd  ou"  'p  compliance  with  appt'cab*e  ^ajr  Housing  and 
EqL*a  Oppor'^rMTy  R©qu''Ofronis  e  .  "^'Tle  VI  ct  'he  C'vil 

Rights  Ac' of  '964  and  Ex9Cutive  Order  '  1  063.  Tuie  V!i  otthe 
Civil  Rights  Act  of  1968  Section  504  ol  the  Rehaoilitaiion  Act  o* 
^9^3  f^e  Age  D'scnm^nation  Act  ot  197^  Executtve  O'-de' 
^  '246  as  amended  by  Executive  Order  1137B  Section  3  o' the 
^  jC  Act  0*  '963  and  Executive  Orders  '  '625  and  i?'3P 

b  For  thepfODOseOproieclas  a  whole,  j  \  a  plan  s  attached 
irKtuding  ary  experience,  whtch  addresses 

'.  ^  I  r~j  Sectwr  3  ot  The  hUD  Act  oi  1966  providing 
opportunii  es  tor  Training  ana  ompioymen"  of  tower -income 
'esidence  0*  ♦he  unit  o(  local  gcvernmeni  ot  Theme;ropolitar' 
area  ;or  non-metropolttar  county,  as  determined  by  HUD) 
"  wnich  :he  protect  s  located  and  awarding  contracts  tor 
work  -"  connection  wth  the  pfO|Oct  tc  business  cor>cerps 
which  are  ocateomorowned  in  subs  tar  tiat  parr  by  persons 
'esiding  in  such  area, 

(2)  j^  Execjiive  Order  i  1625  and  12136  -  employmen' 
minority  and  women-owned  business  enterprises  to  per 
'o""  work  'n  connection  with  the  dovek^pmont  and  opera- 
tion 0'  'he  Dro(ect 


Part  II  -  Proposed  Site 


cilfor'  ana  Aoarebs 


2      Closet  Mapr  intersection 


4     Dimenaiorx 
(a)  f< 


I  by 


teM(b) 


»q-  »r.  (c) 


5.    Zoning 

(m)  Identtly  exisfing  zorir^  tor  the  site: 


(b)rn  Zoning  --ecentiy  changed,  evdence  is  attached 
fc){     I  Zoning  s  re^n-ss  /e 
(d)[     ]  Zofwig  fS  not  permissive 

(1)  2on*ng  required   , 

(2)  source  ot  insurance  _^^ 

(3)  pary   espons  Die  tor  obtcunmg 
require  :harg9 


3      Source  c*  Site  or  Property  (Check  as  appiicaWe  and  identify' 
ia)[^  HUD  XDBG,  U  R  226,  etc  ; 

(b)  [^  Other  ^ed  (VA,  etc.) 

(c)  Q]  PHA  Owned ^ ^ 

(d)  Q  City,  County.  Slate-Owned 

(e)  Q]  Prvate-Owned 

(1)     [^  Other  ■  'dentify  > 


6     Site  Control 

Identify  current  Siteconi''o  anr  ai'acp  ^viderce 


(a)  ^     I  Form  si  HUOS'97''  Ic  corverNonai  anc 

acquis'tior  pfotec's  nr 

(b)  niCthe'  'o"Ti(s-  *or  tur-xev  O'oiects    tdentify)' 
(C)  Option  Hip.-d'inr  la'e  

Title  inlormaiior 

To  denx)PStraie  'na:  good  'I'le  car  d©  ootamed 
anar'iw'i  -I'e        'aj       |  Titie  opinion  or  repor'  and 
(b)^    ]   Recordation  ptat 


8.    Site  Survey  r^  <s  altac^•d 


9.     Fo'  conventional  or  acquis'tton  pfOiects  PHA  obtair^ed 
private  owner  s  oMer  to  se^i  by 


I      fe)  r~]  PHA  adverttsernent  or  invitation 


(b)  Pj  Owner  s  advertisement  or  listing  or  other 
voluntary  action 


(c)  [^  Other 


10   UUitM* 

Sarvica                      CurranOy 
OrvSte 

1        n) 

CunanHy 

Ofl-Sita 

(Z) 

Chang* 

Raouirad 

131 

Asturanca       [                                                    Explain  Change 
AttKhad 
(41 

(a|  Sanitary  Sawar 

(b|  Malar 

(c)Gas 

Id)  Elactnoly 

(a)  Slofm  Sawar 

(1)  Access  Slraal 

(B)  Boundary  Straats    | 

i 

1 

'^  '^*"  Q-  "  V^'  'f 
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Report  Number 


of 


Reports  tor  Project  Number: 


1 1 .  Sils  Grades:  Indicata  the  Percent  of  Area  tor  the  Site  lor  Each  Grade  Range 

(a) %  area  w/grades  0  through  1%  (c) %  area  w/grades  6  through  1 0% 

(b) %  afea  v»/grades  2  through  5%  (d) %  area  w/graoes  l  ^  %  and  above 


■"2   Rajnlatl   ^or  Low-^yma  and  Fsat  &tes   Inotcate  Lev*  o' RamtaJl 


1 3  flood  Hazards  Is  the  Sle  Within  an  Area  Identified 
Within  an  Araa  Identified  by  HUD  as  Having  Special 
Flood  Hazards' 
(a)  Q  Yes  (elalxifale)  (b)  Q  No 


M   Earthslides:  Does  the  Hazard  o1  Earthslides  Exist 
Either  on  the  Site  or  on  Adjacent  or  Naartiy  LarKl'' 

(a)  [^  Ves  (elaborate)  (b)  P^  No 


■'S   Earthquakes  Is  the  Site  a  i^igr  Risit  A^ea  fof  Earth 
QuaKes^ 


Yes  .elaborate 


;cii  i_j 


16.  Noise.  Is  the  Ste  Exposed  to  Noisa  m  Excess  ot  HUD  Standards'' 
(a)  Q  Yes  (elaborate)  (b)  Q  No 


1 7,  History  Similar  Is  the  Site  Located  Withir  a  Historic  DiStticI  or  Similar  Location  wtuch 
may  tie  Subject  to  Special  Environmenia  'raatmeni'' 


(a)  [j  Yes  (elaborate) 


(b) 


1B  Other  Environmental  Considaration  or  CorTVTients.A-95  Clearance  Attached 
□  Yes  □  No 


'9  Unusual.  Existing  Site  Features 

(a)  Q]     None  (fj    Q  Poor  Drainage 

(b)  Q]     Cuts  (g)  Q  Retaining  Walls 

(c)  ri     Fill  (hi  [^  Roc*  Foundations 

(d)  Q     Erosion  ;.:     fj  High  Water  'able 
(a)  I     I     Other  (specify) 


20   Known  Subsurface  Conditions 


21.  Relocation 


(a)  Q     Vacant 

(no  displacement]  or: 

(b)  Q^     Occupiad: 
(potential  displacamant) 


(c)  Types  of  Occupants 


(d)  Total  Number 


(a)  Eligible  for 

Assisted  Housing 


(1)  Famities 


(2)  Individuals 


(3)  Busmass  Concerns 


(4)  XXXXXXXX??' 


(f)  "1  a  statement  is  anached  identifying  eacn  occupari  by  ' ' 
name  (21  address;  (3)  wrhether  owner  or  tenant  .4)  type  o' 
occupant  (51  length  ot  occupancy  ana  (6^  dwelling  unit  Size 
requirements 

(g)  I  1  the  PhA  (or  developer  ir  ttie  case  ol  turnneyj  certifies 
that  tf>e  intor-natior\ai  and  other  rxjiices  to  occupants  wiii  be 
issued  as  required 


22  ParcBlls 

Comprising  Site 

(a)  Parcel 

(b)  Parcel  Address/Identification 

(c)  Option 
Exp  Dale 

!d)  Area 
(Square  Feeli 

(e)  Improvement 

(f)  Conditions 

(gl  Aslang 

Number 

11)Type              (2)  Use 

1 
1 

1 

■ 

1 

, 
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Report  Numbar 


of 


Reports  fof  Projad  Number: 


?3    B»f-d'«i 


24   Area  ot  sitQ 


',a|  Area  lo  t>e  purchasad 

(b)  Area  !o  DO  donated 

(c)  TotaJ  Area  o*  Site 
(dl  Deductions 


(e)  Net  Bcnidable  Area 


25.  Demolition  Requi'ed 

(a)  rn     None  nvoived 

(b)  r~j     Number  0'  DweiNng  Units  ^ 


(cl  [~      Numbef  0*  Nondwetling  Structures 


Part  IN  -  PropoMd  Design 


(a) Dl-'s  j9<  4c-,j 

(b) Tola  -^oouia'-on/Acre 

(c) Nur^Der  o'  Aa  jJts  Acre 

(d) Nurr-oer  r'  yA'^o'^  A:  d 

(a) Dus 


2..     hnj-  ot  Parking  Spaces 

1      So  o'  Stofies/BuiWings 

4     No  ol  Elevators                   5     Structural  System 

6      Ftoc  Svster" 

"r        Eirenor  '^inisn 

8     Heating  System 

1 

9.     Air  Cofxl  tmninu 

1 0.  Type  ot  Foundation 

'     !  Slat)  or  Grade 

n  Crawl  Space    ("J  Partial  Basement       |     |  Full  basement 

11.  Dapth  ol  Detail:    '''he  attached  orqect  description  exhibiK  luNili  public  ncusmg  augrar^  requirements  lor  (a)  [""]  proposal  submission,  (b)  [~]  design  document  submission; 
or   (c,   ^        ' 


jc'ior^  documer- 


12  A'tacn-'is'"  3eri  iicaiion     ^ne  ailacrr^a-  's  c  'nis  report ■>»:  (j)  {~\  ideniical  'or  and  tor  and  represent  ad  sues  n  tbis  proposed  proiect.  (bl  ',     |  limited  only  to  the  property 

proposec  'or 'n  1  si'e   or    _  .ipt!i«.  ar^^e  \j    ■  *» -d"Ou5  lile  •»  dasc- Owo  'i   a'l  dtiacnmems   cover  srieels 

13.  Utility  CciC'-aiic"      A  -av  sao  :  or-Ba'a'vrt  A-.a'»s  s   -ii   .  'iiiry  Costs    lorr^  HUC  61994   la,  Pj   is  attached     (Oi   F";   is  no!  anached 

■  i   Sa*  C  instruction  P-oisc    A'lac^sa  are  (a)  [|^  Outline  Specification  Iott^  hi  jC  sob?,  !bi  [H  Site  Plan  and(c]  r~\  Schematic  drawings  to  identity  proposed  typical  features. 
'5   Rehabilitation  or  Existing  Mousing  Protect    Attached  a- a  lai  [^  Preliminary  Work  Wr  ta-ups  (b)  Q]  Photographs  and  (c)  ( 1  j  |~]  '^orone-to-lour  family  properties.  Underwriting 

Report,    -orm  HUD92800  3  (as  applicable  'n'ougn   tarn  22!    or  ;c)  (2:   [~^   tor  a  prDper'y  ol  'ive  -^ore  units.  Outline  Specification ,  form  HUD-5087 

t6  Rehabitita'ior  or  Ei  stmg  '^ous  ng  Proiec   ^he  'oitcw  ng  snows  ihe  a.'^ruai  re ome  'or  !►- a  property   which  includes  the  trxJicated  equipment  and  services,  over  the  last  twelve 
months 


16  (a)  "As  !»■  or  Betbre  RehaOiWation  (Annua*  Income  Las'  '  ?  Mcvrris) 


(1)  Number 

21  _  ving 

(3)  Compositiori 
o«  Unite 

(4)  Monthly 

Rant 

pwUntt 

'    1 6  (b)  Equipmert  arxJ  Services  induded  in  Rent 

Annual  Rent 

otaach 

typaot 

Uf«l 

area 
(Square  Ft) 

(S)  Incoma    I  (6)  Received 

Received               m  full               Ottiar  Items  included  m  Rant: 
Occupancy 

t 

t 

% 

(1)     Range  f Gas  or  Electricity)               1 

(2)     Refrigerator  (Gas  or  Eleclrcity) 

(3)    Attic  Fan 

' 

(4)    Laundry  Facilitias 

(5)    Venetian  Blinds 

(6)    Water  (Cold) 

(7)    Water  (Hot) 

(8)    Gas 

(a)  "oia.  Menial 

(9)     Electricity 

s  tamily  Unila 

(10)  Space  Heat 

(11)  Janitor  Service 

0«>af  Income  (Speeity) 

(12)  Air  Conditioning 

(13)  Ground  Maintenance 

'oral  Of^e^  income 

(14)  Garble  or  Rubbnh  Removal 

(15)  Other  (Specify) 
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Report  Number 

Of                  Reports  tor  Pro)ect 

Number: 

PwtIV 

Proposed  Construction  Cost/Price 

Section 

A 

Construction 

Cost/Developer's 

Price  Description 

1 .    Applicability:  The  cost/price  in  ttiis  part:  (a)  f~]    is  the  Summary  Report  tor  Profect  Number and  shows  the  total  const'jction  cost  O'  developers  price  for  *i-e 

proposed  project  as  a  wtiole;  or  (b)  [^  applies  only  to  individual  site  Report  Number ol Reports  for  Pro,ec:  S^mbe- 

2     Identification:  Thecost/pricais:  (a)  Q  for  a  new  construction  or  renablNtalion  project  and  is  based  on  constructior  costs  as  o'  whicn  s  i  ^  []"]  the  Pi-A  proposa  sjDm  ss  c 
date  or  (2)  [~]  the  daadlina  date  speclliad  in  the  turnkey  request  tor  proposals:  or  (b)  [~j  lor  acquisition  o'  existing  units 

Section  B.  Coristruction  CosVDavalopar's  Price  Statement  (The  following  is  a  statement  ol  proposed  constructior  cost/developer  s  price. i 


Items 


(a)Develpoer  s  Price 


(b|  PHA  Cost 


(c)  Tola  Cost 


Site  Improvements 


1 .    Unusual  Site  Improvamants 


2     Normal  Site  Improvemantt 


3.    Total  Sile  Improvamants  (Account  1450) 


Structures  and  Equipmant 


4.    Dwelling  Structure  (Account  1460) 


5     Dwelling  Equipmant  (Account  1 460) 


6.    Subtotal  D,  C  and  E 


Non-Owalling  Siructuras  (Account  1470) 


8.    Non-DwaUing  Equipment  (Account  1475) 


9.    SulJtotal  Nort-OwaNing  Structures  and  Ec|uipment 


1 0  Total  Structures  and  Equipmant  (Sum  ol  Lines  6  and  9) 


1 1 .  Total  Construction  Cost  (Sum  of  Lines  3  and  1 0) 


12  Architect  s  faa  -  Design  al . 


percent 


13.  Arctihect's  Faa    Developer  at percent. 

Supervisory:    PHA  al percent. 


14   Total  for  an  Improvements 
(Sum  of  Lines  1 1 .  12  axJ  13) 


15.  Cost  per  Gross  Square  Foot 

$ 

pw»q  n 

16.  Estimated  Construction  Time 

rnonths 

Other  (Turnkey  only) 

17  Conslructkjn  Financing: 

interasi  on  $             at           %  lor           months                                             1                                                       i 

18.  Stale  or  Local  Taxes 

19  Tide  arxl  Recording  Fees 

_ .    _.         _      .  1 

20   Closing  Costs                                                                                                                                                           \ 

21    Davetoper's  Fee  and  Overhead 

22.  Total  for  Other                                                                                                                                                                                                                j 

Sta  Acquisition                  square  feet 
23.  Silar'E XI sting  Property  (Account  1440.1)  $                   per  sq.  ft. 

Tot^ 

24   TotaJ  Construction  Cost/Pnce 

25.  Average  Cost  per  Omaling  Unit  (Line  24  dividad  by  Number  of  Dwaliing  Units) 

$ 

Part  V  -  Signature 

The  information  contained  fierein  and  in  any  attactiments  is  true  and  correct  and  to  the  best  knowledge 

Warning:  HUD  will  prosecute  false  claims  and  statements    Conviction  may  result  in  criminal  and/or  civil  penalties   I'S 

oftfie 

..S  C 

signatory  entities 

1001    iO'O  '0-2    3'  .  ; 

C   r29  38C2) 

Prepared  for  PHA:  (1)  |     |  as  Turnkey  proposal:  pr  (2)  |    |  by  PHA  ArchitecVOther  (Specify) 



Name  &  Address  ol  Entity: 


Name  &  Title  of  Authcxiied  Representative 


Typed  Name  &  Titte  of  Authorized  PHA  Official: 


Signature  ol  Representative  &  Dale 


Page  5  of  5 


form  HUD-526S1-A  (5/94) 
retHandtKK*  7417  1 


79410 


Federal  Register/ Vol    B5.  No.  244/Tuesday,  December  19.  2000 /Notices 


Instructions  for  Form  HUD-52651-A 
Site,  Design  and  Cost  Report 

1  Puf  Bose  When  trie  PHA  is  preparing  B  submit  a  PHA  Proposal  tot  a  Public 
Housing  Proiect  iPHA  Proposal)  Porm  HUD  52483  A  the  Site  Design  and 
Cost  Report  Form  HUD  5265'  A  is  the  principal  altacnment  used  to  deHn 
eate  components  of  »ie proposed  protect  This  kxm  ts  also  jsedtosumnnariiB 
me  submssion  ol  site  documents  wben  Ihe  protect  invokes  1  4  family 
properties  under  t^e  conventional  or  acqiiBioon  doveloprTwntal  methods 

2  Prepared  by  Porm  HUD- 52651  A  Site  Design  arxJ  Cost  Report  is  prepared 
oy  the  PHA  and  its  architect  under  the  coovendonal  and  acquisition  methods 
under  tm  rurnkey  method  Form  HUD  52651  A  is  nmaily  prepared  by 
prospective  developers  as  part  of  Iheir  turnkey  proposal  By  signing  tie  form, 
me  PHA  fortrvalty  incorporates  it  into  its  PHA  proposal  which  is  submitted  to 
HUD  Only  one  turnkey  proposal  is  permitted  for  each  PHA  proposal 

3  Number  Original  and  one  rrxare  copies  T^ote  The  Form  HUD  52651  A.  itseB 
■iails  tor  attachments  i 

4  DBtntxJton  A  turnkey  devekjper  shail  submit  (he  original  and  at  least  one 
copy  of  Form  HUD- 52651  A  to  (he  PHA  with  al  attachments  as  part  of  a 
rurnnoy  proposal  The  Devetoper  s  Packet  may  specify  a  greater  number  ot 
cop«s  to  be  submitted  ID  the  PHA  A  PHA  stva«  attach  lheorig»ia(  to  Ihe  original 
of  tsPHA  Proposal  whch  IS  submitted  to  the  applcabte  HU D  FieWOttice  and 
srvaB  retain  the  copy  with  a  copy  ol  «s  PHA  Proposal  m  its  files  A  PEA  may 
also  be  reciues  led  Cy  the  Field  Office  to  submit  additional  copies  ol  *s  proposal 
It  the  Fie«  Office  plans  to  request  any  additxxval  copies  of  the  proposal  form 
the  PHA  the  Field  Office  should  advise  the  PHA  to  specify  a  sufficient  number 
of  turnkey  proposals  in  Ihe  Developer  s  Packet 

5  nstruclJons  ftx  Preparanor  The  Site  Design  and  Cost  Report  (Form  HUD 
52651  A)  s  to  be  prepa^ed  in  accordance  with  Ihe  public  housngdeveiopment 
regulaton  (24  CFR  941)  *xJ  Handbook  7417  1  by  either  (he  PHA  (Conven 
sional  and  AcquisiUor  melhods)  ol  the  turnkey  devetoper  (Turnkey  method) 
ExcepttorconvenUonal  or  acquisition  protects  involving  1  4  lamity  properties, 
a  separate  Form  and  HUD- 52651  A  is  to  be  submitted  tor  each  indrvklual  site 
or  a  srte  composing  several  conoguous  parcels  fiavmg  common  exhibits  or 
other  mtormalxwi  inaddmon.a  FormHUD  52651  A  (Parte  I  IV  and  V)  is  to  be 
submitted  summarizing  the  pro)ect  as  a  whole 

For  convenoal  or  acquisition  protects  invorving  i  4  tamily  properties,  a  Form 
HUD  52651  A  with  Parti  Items  1  1 1  Part  IV  and  Pan  V  corripleted  shall  be 
submitted  summarizing  the  site  docunienls  'or  each  group  ol  properlBs  being 
proposed  Each  part  sriouW  irxficate  me  total  ol  aH  properties  approved  or 
submitted  to  date  The  toltowing  attachments  are  requwed  with  each  group  of 
propertes  submitted  to  HUD  tor  approval 

a    Offers  at  Sale  ot  Real  Property  and  Purcfiase  Agreements  (executed 
Forms  HUD  SIQ""!-;  and  Ih 

0    Netghtxxtiood  Map  designa»ng  properties  prevKXJSty  approved  by  HUD 

and  acquired  by  the  PHA  and  the  properties  cuirenly  bemg  submitted  for 

HUD  approval 
c     Appraisal  iForm  HUD  92800-3) 
d     Work  write-  jps  lor  properties  to  be  rshabilitated  and  repair  descriptions  for 

ttx)se  requiring  only  minor  repairs 
9    A  statement  of  how  each  property  was  identifitid  and  whether  it  is  currently 

occupied  by  an  owner  or  tenant 

Specific  irsCructions  tor  compleling  each  Hem  follow  II  mere  is  insufficient 
space  on  the  form,  a  cononuatlon  srie«  may  be  used  which  ctearty  idenofies 
tfie  material  By  Part  Section  and  tern  numtjer 

Part  l-Genwal 

tern  1      State  the  legal  name  ot  the  PHA 

Item  2     State  the  complete  mailing  address  of  me  PHA 

Item  3     Complete  Ihe  project  number  it  krxiwn 

Item  4  C  heck  the  txjx  which  indicates  ttiai  mis  is  an  individual  and  or  a  summary 
report,  and  complete  Ihe  data 

Item  5  Cfieck  onfy  one  box  to  identify  the  proposed  housing  type  and  selected 
development  metfxxj  tor  Ihe  proposed  protect 

Item  5  State  the  name  ot  the  community  m  which  the  project  is  proposed  to  bn 
located  A  community  (fDrmerly  referred  to  as  a  locaKty  i  ts  defined  as 
municipatty  or  other  general  purpose  poiitcal  sutidivision  below  ttie 
country  level  i  e  g    city   town  tcwrnship  i 

Item  '  State  me  name  ot  any  applKaWe  county  or  similar  a/ea  of  jurisdiction 
tyoader  than  tfie  community  i  in  wrheh  me  protect  is  proposed  to  be 
located 

Items  ifknown  dontityeacnCongfessionaldistnctwiminwhichtfieproiectwill 
on  located 


Item  9  Ifknown  identifyaachCensusTractcrEnunneratkjnDistnctwIthinwhich 
the  protect  win  be  located 

Item  1 0  A  tocality  map  which  identifies  the  items  listed  sfxjuW  be  attached  to  the 
summary  report  only 

Item  11  CompletBthetableasappfO)XiatBtDindicatsttienumtierofdwelllngunlts 
(DU's)  proposed  for  the  site  by  structure  type.  househoW  type  and 
number  of  bedrooms  Also  show  the  number  of  buildings  tor  each 
slructu^e  type  The  sums  of  family  units  {Column  4)  and  ttxjse  tor  the 
elderly  (Column  5)  should  be  staled  as  totals  in  Column  3  as  appropriate 
The  grcnd  totals  shouM  be  shown  on  Line  6  Line  7  should  show  the 
number  of  units  included  on  Ime  6  lor  occuparx^y  by  the  handicapped 

The  structure  types  are  defined  as  follows  (a)Oetached(D)  Astructurewhich 
comists  of  a  single  living  unit  and  b  surrounded  by  parnunent  open  spaces : 
(b)  Semi-Detacf>ed  (SO)  A  structure  containing  two  living  units  separated  by 
a  common  vertical  wall  (c)Row(R)  A  structure  containing  three  or  rrxxe  living 
units  each  separated  by  vertKal  waNs.  and  generaly  having  individiial 
entrances  and  intenor  stairs,  (d)  Wa*-up  (W)  A  mum-level  low  rise  structure 
contEMnrg  two  or  more  Iving  units,  each  separated  hortzontaHy  (ceHing/floor) 
and  by  vertical  walls  (e)  Elavalor  (E)  Any  high-rse  structure  for  which  an 
elevator  is  required  under  the  MIninium  Property  Standards  (MPS)  or  kx:al 
bmUing  codes 

The  sunwrary  report  must  indcate  the  sum  total  ot  the  dwelling  units  from  all 

me  individual  reports 

Item  12  Identify  Ifie  areas  tor  each  of  the  space  types  iistsd  The  summary  report 

must  indkxate  tfie  sum  total  of  the  areas  from  al  of  the  indlvklual  reports 

Item  1 3  Enter  Ihe  esDmated  number  of  calendar  days  m  each  box  depending  on 

the  development  i.iethod  The  summary  report  shal  iryjicate  the  Sme 

esDmate  whK^  is  the  kx^gest  of  the  indrvkjual  reports  Any  estimates  in 

excess  of  the  vnounts  esttMished  as  Standard  Processng  Time* 

(SPTs)  shall  be  accompanied  by  a  |unsdk:tion  of  tie  extra  time  required 

a.   Turnkey.  The  turnkey  developer  shal  enter  astifTiatas  In  column  (1)  The 

PHA  shal  complete  the  estimate  'by  entanng  the  number  ol  days  to 

complete  its  part  of  me  processing  ri  column  (2).  The  PHA  shall  enter  the 

totdofcohjmns(1)and(2)incolumn(3)  Enter  ma  intormalion  on  each  lime 

as  lolows 

une  a     No  entries  are  made  on  this  line  for  tfie  lumiwy  method 

Line  b     No  entries  are  made  on  mis  line  if  (us  stage  is  to  be  bypassed,  i  e  .  tf>e 

design  documents  are  beng  ncorporated  with  the  proposal  or  tfte 

comtructon  documents  Othennrise  enter  trie  numt>er  of  days  required 

form  HUD  approve  of  the  PHA  proposal  to  developer  submission  of  tfie 

design  documents  to  HUD  (Col  2)  (The  Total  (Col  3)  shouM  not  exceed 

the  SPT  of  60  days) 

Linec     Enter  the  number  of  days  from  HUD  approval  of  tfie  design  documents 

(or  PHA  proposal  if  the  design  documents  stage  Is  to  be  bypassed)  to 

turnkey  devekipersubmissKin  of  the  construction  documents  tottie  PHA 

(Col   1)  and  PHA  sutimission  ot  the  consfruction  document  lo  HUD 

(Col  2)  (The  Total  (Cd  3)  shoiid  not  exceed  the  SPT  of  90  or  120  days) 

Une  d  The  PHA  (Col  3)  shal  enter  me  number  of  days  from  HUD  approval  of 
me  construction  documents  to  me  date  of  the  contract  of  sale  contererx;e 
(SPT  30  days) 

Line  e  The  developer  shal  enter  itie  numtier  of  days  from  executnn  of  tfie 
Contract  of  Sale  to  start  of  construction  (Col.  1 )  The  PHA  shal  enter  tfie 
number  of  days  from  me  contract  of  sale  conference  to  execution  of  itie 
Contract  of  Sale,  if  not  signed  at  contract  of  sale  conference.  (Col  2) 

The  PHA  shall  tr»isfer  only  Ihe  number  of  days  m  Col  (2)  to  Col  (3)  There 
are  no  SPTs  for  ttiese  actions  because  the  Contract  of  sale  is  presumed  to  be 
executed  atthe  contact  ot  sate  conference  and  construction  start  IS  presumed 
al  tfie  execution  of  the  Contract  of  Sale 

Line  f  The  turnkey  developer  sfiail  enter  itie  number  of  days  requred  from 
executKin  of  the  Contract  of  Sale  to  completion  of  constructkxi  or 
rehabiltalion  (Cols   1  and  3)  (No  SPT) 

No  enmes  are  made  on  mis  Ime  for  tt>e  turnkey  method 

The  PHA  stiall  enter  the  sum  of  me  horizontal  totals  in  column  (3)  only 

ConvenHortaL  The  PHA  shall  enter  estimates  for  each  processing  stage 


bneg 

Line  h 

b. 

Line  a 

Une  b 


m  column  (3)  only 
Enter  the  number  of  days  from  HUD  apixovai  of  me  PHA  proposal  to 
submission  of  the  site  documents 

No  antnes  are  made  on  mis  Nne  If  design  document  are  being  incorpo- 
rated wim  tfie  PHA  proposal  or  constructicin  documents  (design  docu- 
ment stage  bypassed)  Otierwise  enter  tfie  number  of  days  required 
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from  HUD  approval  of  the  PHA  proposal  to  submission  of  me  design 
documents.  (SPT  60  days) 

Une  c  Enter  tfie  number  of  days  from  HUD  approval  of  me  design  documents 
(or  PHA  proposal  if  Ifie  design  document  stage  is  to  be  bypassed)  to 
submission  ol  me  construction  documents  (SPT  90  or  1 20  days) 

Line  d  EntermenumberofdaysrequiredfromHUDapprovalofmeconstruction 
documents  to  PHA  submission  of  me  contact  award  documents  (SPT 
60  days) 

Une  e  Enter  tfie  number  of  days  required  from  HUD  approval  of  the  contract 
award  documents  to  issuance  of  the  Notice  to  Proceed  (No  SPT 
established  for  mis  step) 

Une  t  Enter  tfie  estimated  number  of  days  from  issuance  of  me  Nobce  to 
Proceed  to  completian  or  rehabilitation. 

Une  g     No  entries  are  made  on  mis  line  for  tie  conventional  memod. 

Une  h     Enter  tfie  total  of  all  amounts  in  column  (3)  axcapl  Una  a. 

c  AoqulaWon.  The  PHA  shall  enter  estimates  for  each  processing  stage  in 
column  (3)  or«ly: 

Une  a.  Enter  the  number  of  days  from  HUD  approval  of  the  PHA  proposal  to 
submission  of  the  site  documents.  Omit  this  line  if  die  protect  involves  1 - 
4  family  (single-tamly)  units. 

Une  b-e    No  entrias  required  on  these  Hnes  for  Itie  acquisiton  inetfKxJ 
Une  f     Enter  the  number  of  days  from  HUD  approval  of  the  last  site  document 
to  completion  of  repair  vvork  on  Itie  last  unit. 

Line  g.  for  protects  Involving  1  -4  family  units,  enter  number  of  days  required  to 
submit  site  documents  on  al  properties.  (SPT  is  one  year  to  acquire  all 
properties) 

Une  h     Enter  the  total  of  al  amounts  in  column  (3)  htctudlng  Una  a. 

Item  1 4.  By  signing  this  Report  the  PHA  (al  n>ethods)  and  Itie  turnkey  developer 
(Turnkey  method)  each  oertfies  as  started;  and  to  the  summary  report 
each  shall  attach  itie  plan  addressing  tfie  two  areas  described 

Part  H-Propoaad  SHa 

I  ndicate  the  report  number  and  project  number  (if  Known)  at  tfie  top  of  each  page 

Item  1  Enter  Itie  address  of  tie  site  or  ottier  descriptive  Intormatkin  especially 
if  the  site  is  located  in  a  rural  area. 

Item  2.  Maior  intersactfng  stisels  or  roads  may  provkfe  further  klentifKation  of 
Itie  site 

Item  3    Check  the  appropriate  box  which  klentifies  the  present  owner  of  tie  site 

Item  4     Enter  ttie  dimensions  if  known  or  an  estimate    If  dimensions  are 

Inappropriate,  enter  Irregular.  Calculate  ttie  total  square  foot  and  acres 

in  me  site. 

Item  5  Identify  the  current  zoning  of  ttie  site  and  check  the  box  Indk^tng 
whettier  ttie  zoning  was  recently  cfianged  (If  so,  attach  tie  evkjenoe)  and 
whettiar  me  zoning  wil  permit  ttie  intended  use  or  not.  If  not.  indicate  tfie 
zoning  required.  Ihe  basis  for  befievlng  ttiat  proper  zoning  can  be 
secured,  aiKl  the  party  responsible  for  obtaining  it. 

Items  Check  the  appropriate  box  and  attach  form  HUD-51971-II  or  other 
evidence  of  control  or  ownership  depending  on  devetopment  memod 
enter  ttie  oplkm  expiration  data  or  tie  earliest  date  If  ttiere  is  more  tfian 
one  parcel  involved. 

Item  7  Check  the  two  boxes  as  a  reminder  mat  the  two  pieces  of  title  information 
are  to  be  attached.  TMe  Information  shall  be  in  ttie  tomn  of  a  title  opinion 
or  report  and  a  recordatian  plat  to  demonstrate  mat  good  htte  can  be 
obtained  and  ttiat  ttiere  wM  be  no  encumbrances  which  woukf  interfere 
wim  the  devekipment  of  the  profxised  project  At  me  time  of  Irsvisf  er .  title 
must  be  good  and  marketable,  and  free  of  any  mortgage,  lease,  lien  or 
omer  ecumbrances,  such  as  use  or  building  restrk:tions,  zoning  ordi- 
nances, easements,  or  rights-of-way  which  woukj  affect  the  value  or 
proposed  use  of  site 

Item  8  Check  ttie  box  as  a  reminder  to  submit  a  survey  of  tfie  site  (to  Include  all 
the  parcels  in  this  report)  A  transit  survey  stiall  be  prepared  by  a 
surveyor  or  engineer,  drawn  to  a  scale  of  one  inch  to  torty  taet  ( 1 '  *  40  )  or 
larger,  showing; 

a    the  Norm  point,  property  lines,  and  dimensions 

b    the  community,  county,  and  State  in  which  ttie  property  is  located  and  me 
lot  and  btocK  number  of  ttie  property  and  adjacent  properties 

c  me  location  and  dimensions  of  all  fights-of- way  easements . 

d  contours  indicating  currant  grades; 

e  an  outline  and  dlmenskms  of  any  existing  structures. 

f  me  location  and  size  of  utilities ;  and 


g    me  locatksn  of  any  known  sutisurtace  corxjitions 
Item  9     For  conventional  or  acquisition  projects  only    explain  how  site  was 
located   Check  me  appropriate  tiox  and  if  lines  (a)  and  (bi  are  not 
appropriate,  explain  me  circumstances  on  line  (c) 

Item  10  Explalnttiestatusofunlityservicestottiesite  Check tfieappropnate box 
to  indicate  it  tfie  service  is  presently  available  (show  'Not  Applicable"  if 
appropnale)  If  a  change  to  tfie  exisong  status  will  be  required  e 
extension,  relocation,  improvement  or  increased  capacity  explain  me 
change  and  attach  a  written  assurance  from  the  responsible  local 
agency  mat  funds  are  avallatile  and  me  work  will  be  completed  in  time 
to  serve  me  proposed  project 

Item  1 1  Complete  as  applicable 

Item  12  Complete  as  applicatjie  indicating  whether  any  special  drainage  etc 
requirements  are  antcipated 

Item  13-17  If  any  of  ttiese  conditions  are  present,  explain  ttie  circumstances 
extent  or  source  of  me  hazard  and  what  steps  wil  be  taken  to  mitgate 
potential  damaging  eftects  on  the  project.  resxJents  or  the  •nyronmenl 

Item  18  IndKalB  any  otier  environmental  considerations  applKable  fc  tie  site 
and  any  state  or  kxal  restrrctkxis  atwve  arx)  beyond  H  UD  requirements 
Provkte  a  similar  as  in  Items  13-17  Attach  A-95  clearance  it  obtained 
Advance  A-95  clearance  b  recommended,  but  not  required  HUD  wiU 
obtain  It  during  Its  processing  If  it  is  not  attached 

Item  19  Check  tie  appropriate  box  (or  boxes)  which  describes  any  unusud  site 
features  If  none,  check  box  (a)  Use  box  (e)  to  kst  others  not  shown  such 
as  surface  rock,  creeks,  heavily  forested,  steep  sk3pes.  or  power  Imes 

Item  20  Vl/hereany  problems  are  kno¥im  or  suspected,  describe  the  problem  and 
me  result  of  any  preliminary  exainnation  indK^ng  mat  ttie  adverse 
conditiors  can  be  overcome  State  ttie  nature  and  extent  ot  required 
corrective  actions 

Item  21  If  the  site  is  vacant,  check  the  box  (a)  and  proceed  to  item  22  If  tie  site 
is  occuped.  check  tie  box  (b)  cind  provkte  additional  information 
Indicatettietotalnumberof  various  types  of  occupant  which  wouW  need 
to  be  relocatsd  for  purposes  of  me  Report,  mdividuals  are  single 
persons  wittiout  dependents  and  are  not  considered  families  Indk^ate 
'  "NotApfilicable'ifanyoccupanttypeBnotpresentonmissite  Indicaling 
tie  number  of  families  and  irxfivKluals  in  box  (e)  whch  are  eligible  fo' 
assisted  housing  provides  a  means  to  estmaie  rekx:ation  expenses 
withoutvkjiatingme*  privacy  Check  box  (f)  as  areminder  to  attach  me 
information  statement  with  me  required  elements  By  checking  box  ig) 
Itie  PHA  or  turnkey  developer  recognizes  tie  obligatKin  to  provxle  tie 
appropriate  notifications  to  occupants  as  required  by  HUD 

Item  22  If  me  site  consists  of  more  than  one  parcel,  devise  a  number  system  to 
identify  each  parcel  on  a  sefiarate  line  m  column  (a)  Provide  furtier 
Identification  of  each  parcel  m  column  (b)  such  as  street  address 
owner's  name,  or  an  obvious  physical  feature  and.  fty  properties  to  be 
acqured  'as  is'  or  refiabilitatBd.  show  tie  year  built  m  column  (b)  Insert 
the  option  expiratkin  dale  in  column  (c)  cak;utated  from  tie  information 
on  me  site  contol  document  Sfiow  tie  total  square  foot  area  tor  each 
parcel  in  column  (d)  In  column  (e)  indicate  Itie  types  of  improvements 
and  future  use  of  any  improvements  on  each  parcel  by  tie  tolkjwing 
codes:  In  column  (e)  (1)  Type  show  D  -  Dwelling  or  N  -  Nondwelling 
In  column  (e)  (2)  Use.  show  V  «  Vacant  land  (no  improvements)  A  -  Use 
as  IS.  D  •  will  be  demolished.  R  -  will  be  refiat>ilieitBd  Enter  one  or  more 
code  letters  tor  each  parcel  m  cok^nns  (e)(1)  arvl  (e)  (2)  Indicate  by 
checking  column  (f)  tfiat  there  are  speoal  conditions  involving  me 
acquisiton  ot  ttie  parcel  such  as  tMe  problems .  condemnation  expected 
relocation  involved  or  any  unusual  situation .  such  as  currently  owned  by 
PHA  Explain  the  condition  in  Item  23  Insert  tfie  asking  price  r  column 
(g)  from  ttie  site  control  document  It  the  parcel  will  be  donated  indicate 
this  m  column  (g)  also 

Item  23  Cite  any  state,  k>cal  or  regional  plans  (including  Housing  Assistance 
Plans)  which  served  as  m& basis  for  selecbng  (tie  proposed  site  Also 
state  the  reason  for  recommending  exclusion  of  any  parcels  from  the  s  rte 
and  any  ottier  acquisition  difficulties  or  corxJinons  Idenofy  any  proposed 
condition  of  purchase  whrch  shoukJ  be  included  in  the  Purcfiase  agree 
ment.  Form  HUD-5197MI 

Item  24  Indicate  me  total  square  feet  and  acres  acquired  by  the  vanous  mean? 
listed  Acquisition  by  condemnation  should  be  shown  as  a  purchase 
Vacated  area  owned  by  a  public  entity  should  be  shown  as  a  donation 
The  total  area  ot  me  site  should  not  be  greater  man  me  total  of  lines  (a) 
and(b).andshouklbemesameas  tie  total  area  of 'he  parcels  identifieO 
in  Item  22,  as  well  as  streets .  easements  and  unbuildaljte  land  The  result 
of  subtracting  line  (d)  from  Line  (c)  is  the  net  buildable  are  of  ttie  site 
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tern  25  S  jmrnarize  any  demohtKXi  By  cnecKing  the  appropriate  bo»  and  indKat 
ing  Ifie  total  number  of  dwelling  umts  or  rion  dwelling  structures  to  be 
aemotehed 

Pvl  n-Propoacd  D*aign 

Item  1  Enter  the  various  density  tactors  raquested  Dased  on  the  dw8llr\g  units 
planned  tor  this  s*  only 

terns  2  10  ProvidGlheintormaBonfequestedfor  the  building  or  units  on  ttiis  site 
only 

Item  1 1  Check  (he  appropriate  txjx  which  will  indicate  rf  design  or  construction 
documents  are  included  as  part  ot  the  proposal  instead  o«  schematics 
If  :b)  or  (C)  IS  checked,  attach  the  documents  requred  by  Handbook 
74 1 T  1  complete  items  1 2  and  1 3  only  and  proceed  to  Part  V 

item  12  If  the  pians  specifications  and  other  attachments  are  identical  lor  all 
sites  Jiey  need  onfy  be  attached  to  the  first  report  It  they  are  app»caWe 
to  some  sites  t>utrv3tal  enclose  a  cover  sheet  identrtying  each  site  and 
they  need  not  be  attached  to  more  than  one  report 

Ham  13  rtlhe  prepared  Form  HUD  51994  Analysis  ot  UHhty  costs,  is  not  to  be 
used  a  revised  one  must  be  attached  and  ttie  box  checked 

'tern  14  For  new  txxislruction  projects  only  check  Ihe  boxes  as  a  rummder  to 
attach  the  three  itecTB  shown 
a     acompletBd  Ou1»neSpeafication(FormHUD  508"') 
b    asitep*an(schematicdrawing)basedonavailabletopograprtcallnfofma 

Bon  arxJ  known  subsurface  sod  condrtons  which  identilies 
(11  the  outine  and  dimensions  of  eacri  structure  idweUng  and  norvcJweHing) 

(2)  the  existing  arxl  proposed  loca»ons  of  streets  aasenoents   and  utiWies 

\o  g  telephone  water  sewerage  gas  electnc) 
(31  Ihe  datvica  ot  utikaes  from  the  sits  boundary 
(4 1  proposed  touryJations  lxji«ing  grades  drair^age  swales  and  extent  ct 

grading  requred  and 
(5)  the  proposed  ptecoment  of  trees  and  snrubs  and  primary  land  uses  such 

as  placement  of  buMhgs  ptey  fiekls  tot  tots,  conversational  groop»ifl» 

and  pahong  or  other  paved  areas 
c     schematic  drawings  which  idsrtrty 

(1)  lyptcai  buiidng  elevations 

(2)  typical  buUwig  floor  pians  lor  each  structure  typo,  showing  »ie  gross 
square  teet  ot  floor  area  and  the  area  tor  each  type  of  non-dwefcng  space 

(3)  typical  floor  and  w^  sections  mechanical  features  ana  equipment  and 
(41  lyptcal  'jnrt  floor  ptars  lor  each  see  and  struclire  type 

•tern  1 5  For  rahatititaSon  a»)  acquemon  of  existing  housrg  projecU  ctieck  the 
boxes  a*  a  reminder  to  attach  the  three  items  shown 
a    pretahmary  work  write-ups  to  descnbe  the  extent  and  nature  o«  work 

required  to  rehatxfttatB  or  repair  each  property 
b    photographs  at  typical  ntenor  and  exterior  buildngs  and  umts  to  ihslrate 

the  extent  of  rehaMitsnon  or  repairs  required 
c    lor  one-to-four  fandy  properHes    Form  HUD  92800-3  (as  applicable 
through  item  22)  or  Icir  rehab*talEin  01  properties  of  5  or  more  umts.  a 
coT^jtetBd  Outlwie  SpecilicaBon  lOrm  HUD- 5067 

lem  15  CompletB  Ihe  informsBon  requested  for  each  properly  "as  is'  Compo- 
sition refers  to  number  of  bedroorrs  number  of  batfirxxxns  vanaMons  in 
sizeorolher  features  wtKch  may  vary  the  exislmg  rent  structure  Check 
ne  Items  of  sa/jftnert  arv)  services  included  r  tie  exBtng  montHy  renbd 

Pan  IV-Propossd  Constructton  Coat/Prtc* 

Section  A    Construction  CosVDevelopers  Price  Descnpnpon 
item  1     IndicatB  whether  thts  is  the  summary  or  an  indrvidual  site  report  by 
cneckjng  the  appropriate  tx)x  and  compteimg  ifiedata.  if  only  one  site  is 
involvad,  a  summary  report  is  not  necessary 
item  2     Cneck  the  e^ipropnate  box  and  enter  Ifie  appropriate  dale 
Section  B    Constructon  Cost/Oeveiopers  Price  Statement 
'     Enter  esOmated  cost  amounts  for  each  Ime  item  based  on  Ihe  development 
method  as  follows 

a  Turnkey  mettxid  The  Ijrnkey  developer  shall  enter  amounts  in  cofcjmn  (a) 
tor  COS8  which  w*  incur  The  PHA  shall  enter  its  costs  over  and  above  ttie 
turnkey  developer  s  costs  in  column  (bl  The  PHA  shall  total  the  amounts 
in  .'ai  and  (bj  for  each  item  and  Bnter  t  m  column  ,C) 


b  Conventional  method  The  PHA  shall  enter  the  asOmalBd  costs  It  wi  incur 
tor  seich  Item  in  column  (c)  No  enties  shouW  be  made  for  Items  under 
•Other 

c  Acquisitkxi  mettiod  The  PHA  shall  enter  its  costs  in  column  (c)  Line  1 1 
shoukj  not  be  more  than  10%  of  the  estimated  total  devekapment  cost  of 
the  proiect  No  entries  sfvxifcj  be  made  tor  items  under  "Other* 

2  The  amounts  for  Items  1  through  11  are  based  on  the  prevailing  Davts-Bacon 
wage  rales  and  nclude  any  applicaUa  social  security  and  sales  taxes, 
insurance  aid  bond  prermims.  and  a  pro  rata  share  of  tt>e  contractor's  tee 
(profitand  overhead)  The  cost/pnceshouM  be  staled  in  terms  ot  actual  cost, 
without  contingency,  snce  an  amount  tar  oonlingerx;y  w*  be  mcJuded  in  the 
Devetopment  Cost  Budget  provkied  to  the  PHA  by  the  area  Offk»  with  the 
proposal  approval  letter 

3  The  •Other*  itsms  sre  to  be  cafcuiated  as  toHows  far  turnkey  projecte  only 
a   Constiwctten  Financing.  IndKals  the  amount  of  itw  Constructcn  kian, 

the  ntsrest  rate  and  the  number  of  nxmtlis  of  conskuctnn  time  and  enter 
in  column  (a)  the  amount  tor  cons»uction  flnancing 
b    Stai*  or  local  taxaa.  Enter  an  anlk;ipat0d  amount  for  any  stale  or  tocal 
taxes  axc8pt  red  property  taxes  The  turnkey  price  at  ssMement  will  be 
adjusted  tor  any  reel  properly  taxes  psK)  by  tw  developer  durtig  constucten 

c  TMa  and  rsoording  laaa,  doaing  ooala,  and  davatopar'a  turn.  The 
amount  tor  these  itsms  shall  be  entered  as  appropnate 

4  Enter  the  anount  for  site  acqutsitKin  Since  this  amount  is  subfect  to  HUD 
^ipraisai.  it  may  ba  the  askmg  prica  or  an  esomata  of  vakja 

5  The  tallowing  is  a  brief  description  of  the  accounts  relaling  to  cor«lruct»n 
costs 

a  SHaAo9iitaMan(Aooount144S.1).  The  account  inckjdes  the  amounts 
for  land  and  axistirig  improvements  Any  amounts  for  condamnation  and 
lor  the  vakM  of  property  donated  are  also  mckided 

b  SWa  Impf vamsnta  (AoeoMn1 1450).  TTia  account  ndudas  >ie  amount 
lor  normal  site  improvamants  (a.g  .  dartioWon.  grading,  uHHly  Installation, 
streets .  paflung  and  other  pawed  areas,  structural  playground  taclWies  and 
laidscs^xng)  aid  itw  arrxxvit  tar  any  special  improvemanb  raqured 
because  of  unusual  sMa  condMons  (eg,  abnormal  axcavaOon  issuKing 
from  unusual  subsol  corxMons.  and  excess  toundalion  woiX  such  as 
pikngB.  caissons  and  underpinnnga) 

c  PwiWnQCenatmcaon  (Account  1460).  TTus  account  includes  tha  cost 
for  nornvl  foundations,  structural  framing  arvl  Interior  and  exterior  finish. 
ctasats.  other  occupant  sloraga  areas,  and  certain  common  spaces  such 
as  entrances,  comdors,  tabbies,  (aralorial  closets,  and  laundry,  healing 
and  equpnwnt  spaces  Costs  of  m^  sysbms  and  equpmar*  such  as 
pkimbng,  elecfrical  heaing  and  a»  corxWioning  wilhin  units  are  nckjdad 
u  wan  as  iha  cost  of  elevators  and  related  equiprnent.  Built  in  equipment 
sucn  as  counters,  cabinais,  cupboards  and  shelving  are  also  indudad. 

d  OwaMngEqulpmanl  (Account  146S).TNsacaiur«  includes  tfia  cost  of 
raigas.  refrigerators,  shades.  screer«  or  simAar  equipmeni  prcvidad  in 
dwaling  sthjctures 

a  NontfaMang  Cona«t«cllon  (Account  1470).  This  account  includes  the 
coan  hirman^anierTt  mamiananca  and  convrwnity  spaoa  or  stuclures 
Comnvjnity  spaca  includes  social,  recraabonal.  haalti  and  cfiHd  cara 
facilities  AI  necessary  buill  in equpmant  and  pkjmbing.  heating,  vantiat- 
ing  and  eiectiical  systems  are  nduded  in  these  costs 
f  Hcndwa^ng  Equlpoiant  (Account  1475)  This  account  costs  for  al  mov- 
abls  equipment  required  tar  management,  mantanancs,  and  community 
spaces 
Pan  V-Slgnalura 

1  If  the  form  was  prepared  lor  the  PHA  by  the  turnkey  developer  or  PHA  archrtect 
or  devetopment  manager .  (he  preparer  shal  complela  the  entity  and  represen- 
tative identification  and  sign  and  data  the  form 

2  The  PHA  official  shal  provide  name,  titje.  signature  and  dale  as  requested. 

3  The  signatones  complete  these  entries  with  full  knowledge  of  Itie  certificat»n 
being  provkied  aid  the  pertaflies  wtwch  may  be  imposed  on  persons  or 
organizations  for  improper  or  false  statements  or  informat»n 
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BILUNG  CODE  4210-3»-C 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4562-N-10] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 
Application  Kit— HUD  UrtMn  Scholars 
Fellowships  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
ACTION:  Nodce. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  pubic 
comments  on  the  subject  proposal. 
DATES:  Comments  Due  Date:  December 
26, 2000. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Reports  Liaison 
Officer,  Office  of  Policy  Development 
and  Research,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Room  8126,  Washington,  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships— telephone  (202)  708- 
1537.  extension  5918.  This  is  not  a  toll- 
free  number.  Copies  of  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Karadbil. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package  with 
respect  to  a  proposed  Notice  of  Funding 
Availability  for  the  HUD  Urban  Scholars 
Fellowship  Program.  HUD  seeks  to 
implement  this  initiative  as  soon  as 
possible. 

The  HUD  Urban  Scholars  Fellowship 
Program  seeks  to  encourage  recent 
Ph.D.s  to  undertake  research  now,  and 
throughout  their  careers,  on  research 
topics  of  interest  to  HUD. 
Approximately  10  fellows  will  be 
selected  with  Fiscal  Year  2000  funds. 

Submission  of  the  information 
required  under  this  information 
collection  is  mandatory  in  order  to 


compete  for  and  receive  the  benefits  of 
the  program.  All  materials  submitted  are 
subject  to  the  Freedom  of  Information 
Act  and  can  be  disclosed  upon  request. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  announced  by  a 
separate  notice  in  the  Federal  Register. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35): 

(IJ  Title  of  the  information  collection 
proposal: 

Application  Kit— HUD  Urban 
Scholars  Fellowship  Program 

(2)  Summary  of  the  cofiection  of 
information: 

Each  applicant  for  this  program 
would  be  required  to  submit  ciurent 
information,  as  listed  below  as: 

(A)  SF-424,  Application  for  Federal 
Assistance.  Include  the  name  and 
address  of  the  person  authorized  to 
execute  the  grant  agreement  in  Block  5. 
Include  the  institution's  tax  ID  number 
in  Block  6.  The  Catalogue  of  Federal 
Domestic  Assistance  number  for  the 
program  is  14.518.  The  form  should  be 
signed  by  the  appropriate  university 
official. 

(B)  Applicant  information  including: 

(1)  TitTe  of  the  research  project; 

(2)  Applicant's  name,  university  and 
home  addresses,  university  and  home 
telephone  and  facsimile  numbers,  and 
email  address: 

(3)  Applicant's  university  name, 
department,  mailing  address,  telephone 
and  facsimile  numbers. 

(4)  Applicant's  advisor's  name, 
address,  telephone  and  facsimile 
number; 

(5)  Applicant's  mentor's  name, 
address,  telephone  and  facsimile 
number; 

(6)  Graduate  and  post-graduate 
education. 

(C)  A  letter  from  the  chair  of  the 
applicant's  department  that  he/she  has 
met  all  the  eligibility  criteria. 

(D)  A  letter  from  the  appropriate 
official  that  describes  the  support  from 
the  applicant's  university. 

(E)  A  letter  from  the  applicant's 
mentor  stating  his/her  qualifications  to 
be  the  applicant's  mentor  and  his/her 
proposed  role  in  the  research  project. 

(F)  A  one-page  abstract  of  the  research 
project. 

(G)  A  narrative  of  the  proposed 
research,  not  to  exceed  10  double- 
spaced  typed  pages.  This  narrative  must 
include  the  following  in  the  following 
order: 


(1)  Statement  of  the  problem; 

(2)  Research  design  and  methodology: 

(3)  Policy  relevance  of  the  research: 

(4)  How  the  research  will  add  to  the 
current  knowFedge  base. 

(H)  A  working  bibliography  of  the 
proposed  project. 

(I)  An  annotated  bibliography,  e.g.,  a 
two-  or  three-sentence  annotation  for 
ten  to  twelve  key  sources  in  the  working 
bibliography. 

(J)  List  of  the  applicant's  publications: 
books,  refereed  journal  articles,  chapters 
contributed  to  books,  articles  in 
published  proceedings,  and  any  other 
articles. 

(K)  List  of  presentations  made  and 
posters  exhibited  during  the  last  five 
years. 

(L)  Grants  and  awards  received  during 
the  last  five  years. 

(M)  Teaching  load  during  the  last  five 
years. 

(N)  Four  to  six  letters  of  reference. 

(O)  A  proposed  budget. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

To  appropriately  determine  which 
applicants  should  be  awarded  HUD 
Urban  Scholars  Fellowships,  certain 
information  is  necessary  about  the 
applicant's  research  project  and 
qualifications. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information: 

Respondents  will  PhDs  with  academic 
appointments  at  institutions  of  higher 
education.  Fellows  will  also  be  expected 
to  prepare  and  submit  progress  reports 
half-way  through  their  fellowships  and 
a  final  report. 

The  estimated  number  of  respondents 
submitting  applications  is  100.  The 
proposed  frequency  of  the  response  to 
the  collection  of  information  is  one- 
time. The  application  need  only  be 
submitted  once.  The  estimated  number 
of  respondents  to  the  monitoring 
requirements  i.s  10. 

(5)  Estimate  of  the  total  reporting 
burden  that  will  result  from  the 
collection  of  information: 

Reporting  Burden:  Number  of 
respondents:  100  for  applicants:  10  for 
monitoring  requirements. 

Total  burden  hours:  32  hours  per 
respondent  for  applications:  12  hours  a 
year  per  respondent  for  monitoring 
requirements. 

Total  Estimated  Burden  Hours:  3,320 

Authority:  .Sec  tion  3507  ol  Ihe  Fapervvnrk 
Reduction  Art  uf  1995.  44  VS.C  Chdpter  35. 
asH  amended. 
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Drttt'd    [)»■'  embf'r  IJ,  JOOO 
Susan  M.  Wachter, 

Assistant  iie- Tf  tarv'  for  Policy  Development 
and  Research 

iP"K  Doi     0()-i2  \06  Filed  l.i-lH-()0  H  4j  dini 
aiLUNG  COOE  «210-<2-M 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.-4574-f  A-031 

Announcement  of  Funding  Awards  for 
ttM  Indian  Housing  Drug  Elimination 
Program  for  Rscal  Ysar  2000 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD, 

ACTION:  Announcement  of  funding 

awcirds. 


SUMMARY:  In  accordance  with  Section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 


competition  for  funding  under  the 
Fiscal  Year  2000  Notice  of  Funding 
Availability  (NOFA)  for  the  Indian 
Housing  Drug  Elimination  Program 
(IHDEP)  This  announcement  contains 
the  consolidated  names  and  addresses 
of  the  award  recipients  under  the 
IHDEP. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  concerning  the  Indian 
Housing  Drug  Elimination  Program 
awards,  contact  Tracy  Outlaw  of  Native 
Programs.  Denver  Program  Office,  1999 
Broadway,  Suite  3390,  Denver,  CO 
80202,  telephone  (303)  675-1600  (this  is 
not  a  toll-free  number)  or  the  Indian 
Housing  Drug  Elimination  Program 
Resource  Center  at  1-800-839-5561. 
Hearing  or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  This 
program  provides  grants  to  Indian  tribes 
and  tribally  designated  housing  entities 
(TDHEs)  to  eliminate  drugs  and  drug- 
related  crime  in  American  Indian  and 
,\laskan  Native  communities. 


The  FY  2000  awards  announced  in 
this  Notice  were  selected  for  funding  in 
a  competition  announced  in  a  NOFA 
published  in  the  Federal  Register  on 
Thursday,  May  11,  2000  (65  FR  30502). 
Applications  were  scored  and  selected 
for  funding  based  on  the  selection 
criteria  in  that  Notice  and  a  national 
competition. 

The  amount  appropriated  in  FY  2000 
to  fund  IHDEP  was  $22  million  in  FY 
1999  ($11  miUion)  and  FY  2000  ($11  for 
million)  in  funds  was  awarded  to  tribes 
and  TDHEs  under  the  IHDEP.  In 
accordance  with  Section  102(a)(4)(C)  of 
the  Department  of  Housing 
Development  Reform  Act  of  1989  (103 
Stat.  1987,  42  U.S.C.  3545),  the 
Department  is  publishing  the  names, 
addresses,  and  amoimts  of  the  57 
awards  made  under  the  national 
competition  in  appendix  A  to  this 
document. 

Dated:  December  13.  2000. 
Milan  Ordinec, 

Acting  General  Deputy  Assistant  Secretary 


for  Public  and  Indian  Housing. 

Awarded  Applicants— FY2000  Indian  Housing  Drug  Elimination  Program 


Applicant  name 

Contact 

Address 

City 

State 

Zip  code 

Funding 

Units 

1    Kodiak  Island  Housing  Au- 

Susan  Russell  

3137  Mill  Bay  Road 

Kodiak  

AK 

99615 

$184,800 

308 

thonty 

2  Calista  Corporation      

Matthew  Nicolai 

301  Calista  Court 

Anchorage    

AK 

99518-3028 

695,760 

1,338 

3  North  Pacrttc  Rim  Housing 

Oten  Hams 

8300  King  Street 

Anchorage    

AK 

99518-3066 

141,600 

236 

Authority 

4  Cook  Inlet  Housing  Author- 

Carol Gore       

3510  Spenard  Rd  , 

Anchorage    

AK 

99503 

274,200 

457 

ity 

St  201 

5   Bnstol  Bay  Housing  Author- 
ity 
6-  Tlingit  Haida  Regional 

David  MrClura 

P  0   Box  50 

Dillingham        

AK 

99576 

184,800 

308 

Blake  Kazama  

P  O   Box  32237, 

Juneau  

AK 

99803-2237 

309,053 

612 

Housing  Authority 

5446  Jenkins 
Dnve 

7  San  Cahos  Housing  Author- 
ity 

8  Gila  River  Housing  Author- 

Eugene  Duncan 

P  0   Box  740 

Peridot  

AZ 

85542 

389.292 

888 

Charles  Rogers 

P  0   Box  528 

Sacaton  

AZ 

85247 

633,000 

1,055 

ity 
9  Navajo  Nation  

Kelsey  Begaye 

PO   80x9000 

Window  Rock  

AZ 

86515 

3,000,000 

7,446 

10  White  Mountain  Apache 

Victor  Velasquez 

PO   Box  1270 

Whiteriver    

AZ 

85941 

748,800 

1,248 

Housing  Authonty 

1 1    Sail  River  Community 

Val|ean 

10177  E   OstXDm 

Scotlsdale    

AZ 

85256 

282,600 

471 

Housing  Division 

Calnimptewa 

Road 

12   All  Mission  Indian  Housing 

Sharon  Herrera 

365  West  2nd 

Escondido   

CA 

92025 

296,400 

494 

Authority 

Street   Suite  203 

13  Round  Valley  Indian  Hous- 

Cliftora Sloan 

P  0   Box  682 

Covelo  

CA 

95428 

68,400 

114 

ing  Authonty 

14.  Fort  Independence  Tnt>e 

Vernon  Miller  

P  O  Box  67 

Independence 

CA 

93526 

25.000 

12 

15.  Southern  Ute  Housing  Au- 

Kevin Wilson    

P  0   Box  447 

Ignacio         

CO 

81137 

1 1 1 .329 

208 

thonty 

1fi   *^minnlp  Tnhe  nf  Flondfl 

.James  Btllie 

6300  Stirling  Road 
PO   Box  188 

Hollywood        

FL 

33024 

280.200 

467 

1 7  Nez  Perce  Tnbal  Housing 

Cielo  Gibson 

Lapwai  

ID 

83540 

172.200 

287 

Authonty 

18  Sault  Ste  Mane  Tnt)e  of 

Bernard  Bouschor 

2218  Shunk  Road 

Sault  Ste   Mane 

Ml 

49783 

259,200 

432 

Chippewa  Indians  TDHE 

19  Grand  Traverse  Band  of 

Dora  Willis      

2605  NW  Bay 

Peshawtjestown 

Ml 

49682 

36,000 

60 

Ottawa  and  Chippewa  Indi- 

Shore  Drive 

20   Bay  Mills  Indian  Commu- 

L  John  Lufkins 

12140  W   Lake- 

Bnmley   

Ml 

49715 

123,000 

205 

nity  Housing  Authonty 

shore  Drive 
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Applicant  name 

Contact 

Address 

City 

State 

Zip  code 

Funding 

Units 

21   Red  Lake  Reservation 

Jane  Barrett 

P.O.  Box  219. 

Highway  1  East. 
43408  Odena  Dnve 

Cass  Lake  

P.O.  Box  418 

P.O.  60x6088 

P.O.  Box  38 

Red  Lake  . 

MN 

MN 

MN 

MN 

MS 

MT 

MT 

MT 
NC 
ND 

NM 

NV 
NV 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OR 

SD 
SD 

SD 

SD 

SD 

WA 
WA 
WA 
WA 

Wl 

Wl 

Wl 

Wl 

Wl 

WY 

56671 

56359 

56633 

56591 

39350 

59855 

59521 

59417 
28719 
58763 

88340 

89424 
89502 

74802-0425 
74743 
73502 
74335 
74820 

74465-0948 
74447 
74647 
97761 

57570 
57262 

57625 

57770 

57380 

98226 
98350 
98392 
99040 

54538 

54660 

54135 

54416 

54843 

82520 

286,200 

81,000 

282.000 

220,800 

520,200 

395,400 

309,000 

694,200 
552,600 
404,400 

207.600 

137,830 
104,570 

436,200 

1,107  600 

332,400 

259,200 

937  040 

1,607,840 

560,277 

70.200 

121,800 

653,400 
371,400 

540  600 

791,960 
187  700 

198,549 
39,000 
43,200 

174  600 

196,200 
106,800 
291  600 
57,600 
271,200 
232,200 

477 

135 

470 

368 

867 

659 

515 

1,157 
921 
674 

346 

263 

195 

727 

2,130 

554 

432 

1  802 

3  092 

1  846 

1  17 

203 

1  161 
619 

901 

1  523 

313 

331 
65 
72 

291 

327 
178 
486 
96 
452 
387 

Housing  Authority. 
22  Mille  Lacs  Band  of  Ojibwe 

'  Raymond  Kegg  

Harry  Entwistle  

Doyle  Turner  

Morris  Carpenter  ... 

Robert  Gauthier 

Donna  Hay  

Onamla  

Housing  Authority. 

23.  Leech  Lake  Housing  Au- 
thority, 

24,  White  Earth  Reservation 
Tribal  Council, 

25  Choctaw  Housing  Author- 
ity 

26  Salish  and  Kootenai  Hous- 

Cass   

White  Earth  , 

Philadelphia  

Pablo  

Box  Elder 

ing  Authority. 
27.  Chippewa  Cree  Housing 

RR  1  Box  567  

P.O.  Box  449  

P.O.  Box  1749 

P.O.  Box  310  

P.O.  Box  227 

P.O.  Box  256 

98  Colony  Rd  

P.O.  Box  425.  107 

N.  Kimberiy. 
P.O.  BoxG  

PO,  Box  1671,  216 

S.E.  "J"  Avenue 
P.O.  Box  1304  

901  N.  Country 

Club  Road. 
P.O.  Box  948 

P  0.  Box  580 

P.O.  Box  371.  #9 

Kanza  Lane. 
PO.  Box  1167. 

1238  Veteran 

Way 

P.O.  Box  430 

PO  Box  687 

P.O.  Box  480  

PO.  Box  C  

Authority. 

28.  Blackfeet  Housing 

29.  Qualla  Housing  Authority  .. 

30.  Fort  Berthold  Housing  Au- 
thority. 

31   Mescalero  Apache  Hous- 
ing Authority. 
32.  Pyramid  Lake  Paiute  Tribe 
33  Reno-Sparits  Indian  Col- 
ony Tribal  Council. 

34.  Absentee  Shawnee  Hous- 
ing Authority. 

35.  Housing  Authority  of  the 
Choctaw  Nation. 

36.  Comanche  Nation  Housing 
Authority. 

37.  Housing  Authority  of  the 

Roger  Grounds 

Catherine  Lambert 
Bart)  Baker  

Browning  

Cherokee  

New  Town  

Mescalero  

Nixon  

Reno  

Shawnee  

Hugo 

Lawton    

Miami  

Sara  Misquez  

Norman  Harry 

Arian  Melendez  

Glenn  Edwards 

Russell  Sossamon 

Don  Parker  

William  Blalock  

Wayne  Scribner 

Hastings  Shade 

Ann  Hancock  

Maryin  Springer 

Chester  VanPelt  .  . 

William  Kindle  

Ron  Jones  

Peona  Trilje  of  Indians. 

38.  Chickasaw  Nation  Division 
of  Housing. 

39,  Housing  Authority  of  the 
Cherokee  Nation  of  OK. 

40.  Muscogee  (Creek)  Nation 
of  Oklahoma. 

41,  Kaw  Tribal  Housing  Au- 

Ada   

Tahlequah  

Okmulgee  .'.... 

Newkirk  

thority, 

42,  Warm  Spnngs  Housing 
Authority, 

43,  Rosebud  Sioux  Tribe  

44  Sisseton  Wahpeton  Hous- 

Warm Spnngs  

Rosebud  

Sisseton   

ing  Authority, 
45  Cheyenne  River  Housing 

Authority, 
46,  Oglala  Sioux  Lakota  Hous- 

Wayne 

Ducheneaux. 
Paul  Iron  Cloud  

Joseph  Abdo,  Jr     . 

Joseph  Finkbonner 
Audrey  Graf  Strom  .. 
Bennie  Armstrong 
Brook  Kristovich  .... 

Glory  Allen 

Eagle  Butte 

Pine  Ridge 

ing  Authority, 
47,  Yankton  Sioux  Tribal 

410  South  Mam 

Street. 
2616  Kwlna  Road  . 

P.O.  Box  159 

P.O.  Box  498 

P.O.  Box  195 

P.O.  Box  187 

PO,  Box  730 

P  0,  Box  910 

P  0   Box  70 

Wagner  

Housing  Authority, 

48  Lummi  Indian  Nation 

49.  Quileute  Housina  Authority 

Bellingham 

La  Push  

50.  S 

51.  S 
Au 

52.  L 

iuquamish  Trit)e 1 

Suquamish  

Wellpinit  

La  Du  Flambeau    . 

Tomah  

Keshena  

Bowier    

Hayward  

Ethete  

Spokane  Indian  Housing      ! 
thority.                                 i 
a  Du  Flamt)eau  Ohio-         ! 

pewa  Housing  Authority. 

53.  Ho  Chunk  Housing  Author- 
ity. 

54.  Menominee  Indian  Tribe  of 
Wisconsin. 

55.  Stockbridge-Munsee  Com- 

Myra Price  

Betty  Wozniak  

Robert  Chicks 

Lorene  Wielgot  

Frank  Armajo 

munity. 

56.  Lac  Courte  Oreilles  Hous- 
ing Authority. 

57,  Northem  Arapaho  Tribal 
Housing. 

13416  W,  Trepania 

Road, 
PO.  Box  8236  

• 

- 
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IFR  Doi    00-12218  Filed  12-18-00;  8:45  arn| 
Blt-UNG  CODE  4210-33-M 

DEPARTMENT  OF  THE  irfTERIOR 

Fish  and  Wildlife  Service 

Service  Regulations  Committee 
lyieetlng 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(hereinafter  Service)  will  conduct  an 
open  meeting  on  January'  24,  2001.  to 
identifv-  and  discuss  preliminar\-  issues 
concerning  the  2001-02  migrator,'  bird 
hunting  regulations. 
DATES:  lanuary  24,  2000 
ADDRESSES:  The  Service  Regulations 
Committee  Vk-ill  meet  at  the  National 
Rural  Electric  Cooperative  Association 
Building,  4301  Wilson  Boulevard,  Room 
CC2.  .\rlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
[onathan  Andrew,  Chief,  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street. 
NW.,  Washington,  DC  20240,  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION: 
Representatives  from  the  Service,  the 
Service's  Migratory  Bird  Regulations 
Committee,  and  Flvway  Council 
Consultants  will  meet  on  Januarv'  24, 
2001,  at  8:30  a.m.  to  identify' 
preliminary'  issues  concerning  the  2001- 
02  migratory  bird  hunting  regulations 
for  discussion  and  review  by  the  Flyway 
Councils  at  their  March  meetings. 

In  accordance  with  Departmental 
policy  regarding  meetings  of  the  Service 
Regulations  Committee  attended  by  any 
person  outside  the  Department,  these 
meetings  are  open  to  public  observation 
Members  of  the  public  may  submit 
written  comments  on  the  matters 
discussed  to  the  Director. 

Dated:  December  11    2000. 
lamie  Rappaport  Clark. 

Director.  i'.S-  F:sh  and  Wildlife  Senice. 

[PR  Doc.  00-32302  Filed  12-18-00;  8:45  am) 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Campo  Band  of  Mission  Indians  Liquor 
Control  Ordinance,  Campo,  CA 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior 

ACTION:  Notice. 


SUMMARY:  This  notice  publishes  the 
Campo  Band  of  Mission  Indians  Liquor 
Control  Ordinance  The  ordinance 
regulates  the  control  of,  the  possession 
of.  and  the  sale  of  liquor  on  the  Campo 
Band  of  Mission  Indians  trust  lands,  and 
is  in  conformity  with  the  laws  of  the 
State  of  California,  where  applicable 
and  necessary.  Although  the  ordinance 
was  adopted  on  March  26,  2000,  it  does 
not  become  effective  until  published  in 
the  Federal  Register  because  failure  to 
complv  with  the  ordinance  may  result 
in  criminal  charges. 
DATES:  This  ordinance  is  effective  on 
December  19.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kave  Armstrong.  Office  of  Tribal 
•Services,  1849  C  Street,  NW,  MS-4631- 
MIB,  Washington,  DC  20240-4001; 
telephone  (202)  208-4400. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15,  1953.  Public 
Law  83-277,  67  Stat.  586.  18  U.S.C. 
1161,  as  interpreted  by  the  Supreme 
Court  in  Rice  v.  Rehner.  463  U.S.  713 
(1983),  the  Secretary  of  the  Interior  shall 
certify  and  publish  in  the  Federal 
Register  notice  of  adopted  liquor 
ordinances  for  the  purpose  of  regulating 
liquor  transaction  in  Indian  country. 
The  Campo  Band  of  Mission  Indians 
Liquor  Control  Ordinance,  Resolution 
No.  26-03-00-01.  was  duly  adopted  by 
the  C;ampo  General  Council  on  March 
26.  2000.  The  Campo  Band  of  Mission 
Indians,  in  furtherance  of  its  economic 
and  social  goals,  has  taken  positive 
steps  to  regulate  retail  sales  of  alcohol 
and  use  revenues  to  combat  alcohol 
abuse  and  its  debilitating  effects  among 
individuals  and  family  members  within 
the  Campo  Band  of  Mission  Indians. 

This  notice  is  being  published  in 
accordance  with  the  authority  delegated 
bv  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manual  8. 

I  certify  that  by  Resolution  No.  26- 
03-00-01.  the  Campo  Band  of  Mission 
Indians  Liquor  Control  Ordinance  was 
duly  adopted  by  the  Campo  Band 
General  Council  on  March  26.  2000. 

Dated:  December  1 1.  2000. 
Kevin  Gover, 
Assistant  Secretary — Indian  Affairs 

The  Campo  Band  of  Mission  Indians 
Liquor  Control  Ordinance.  Resolution 
No.  26-03-OQ-Ol,  reads  as  follows: 

Campo  Liquor  Control  Ordinance 

Be  It  Enacted  by  the  General  Council 
of  the  Campo  Indian  Reservation, 
C^ampo  Band  of  Mission  Indians, 
sometimes  referred  to  as  the  Campo 
Band  of  Mission  Indians  (hereinafter, 
"Campo  Band")  as  follows; 


Article  1 :  Name 

This  ordinance  shall  be  known  as  the 
Campo  Liquor  Control  Ordinance. 

Article  2:  Auth ority 

This  ordinance  is  enacted  pursuant  to 
the  Act  of  August  15.  1953  (Pub.  L.  83- 
277.  67  Stat.  588,  18  U.S.C.  1161)  and 
Article  IV  of  the  Constitution  and 
Bylaws  of  the  Campo  Band  of  Mission 
Indians. 

Article  3:  Purpose 

The  purpose  of  this  ordinance  is  to 
regulate  and  control  the  possession  and 
sale  of  liquor  on  the  Campo  Indian 
Reservation,  Euid  to  permit  alcohol  sales 
by  tribally  owned  and  operated 
enterprises,  and  at  tribally  approved 
special  events,  for  the  purpose  of  the 
economic  development  of  the  Campo 
Band.  The  enactment  of  a  tribal 
ordinance  governing  liquor  possession 
and  sales  on  the  Campo  Indian 
Reservation  will  increase  the  ability  of 
tribal  government  to  control  Reservation 
liquor  distribution  and  possession,  and 
will  provide  an  important  source  of 
revenue  for  the  continued  operation  and 
strengthening  of  the  tribal  government, 
the  economic  viability  of  tribal 
enterprises,  and  the  delivery  of  tribal 
government  services.  This  Liquor 
Control  Ordinance  is  in  conformity  with 
the  laws  of  the  State  of  California  as 
required  by  25  U,S,C.  §  1161.  and  with 
all  applicable  federal  laws. 

Article  4:  Effective  Date 

This  ordinance  shall  be  effective  as  of 
the  date  of  its  publication  in  the  Federal 
Register. 

Article  5:  Possession  of  Alcohol 

The  introduction  or  possession  of 
alcoholic  beverages  shall  be  lawful 
within  the  exterior  boundaries  of  the 
Campo  Indian  Reservation;  provided 
that  such  introduction  or  possession  is 
in  conformity  with  the  laws  of  the  State 
of  California. 

Article  6:  Sales  of  Alcohol 

(1)  The  sale  of  alcoholic  beverages  by 
business  enterprises  owned  by  and 
subject  to  the  control  of  the  Campo 
Band  shall  be  lawful  within  the  exterior 
boundaries  of  the  Campo  Indian 
Reservation;  provided  that  such  sales 
are  in  conformity  with  the  laws  of  the 
State  of  California. 

(2)  The"^ale  of  alcoholic  beverages  by 
the  drink  at  special  events  authorized  by 
the  Campo  Band  shall  be  lawful  within 
the  exterior  boundaries  of  the  Campo 
Indian  Reservation;  provided  that  such 
sales  are  in  conformity  with  the  laws  of 
the  State  of  California  and  with  prior 
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approval  by  Resolution  of  the  General 
Council  of  the  Campo  Band. 

Article  7:  Age  Limits 

The  drinking  age  within  the  Campo 
Indian  Reservation  shall  be  the  same  as 
that  of  the  State  of  California,  which  is 
currently  21  years.  No  person  under  the 
age  of  21  years  shall  purchase,  possess 
or  consume  any  alcoholic  beverage.  At 
such  time,  if  any,  as  California  Business 
and  Profession  Code  §  25658,  which  sets 
the  drinking  age  for  the  State  of 
California,  is  repealed  or  amended  to 
raise  or  lower  the  drinking  age  within 
California,  this  Article  shall 
automatically  become  null  and  void, 
and  the  Tribal  Council  shall  be 
empowered  to  amend  this  Article  to 
match  the  age  limit  imposed  by  state 
law. 

Article  8:  Civil  Penalties 

The  Campo  Band,  through  its  Tribal 
Council  and  duly  authorized  security 
personnel,  shall  have  the  authority  to 
enforce  this  ordinance  by  confiscating 
any  liquor  sold,  possessed  or  introduced 
in  violation  hereof.  The  Tribal  Council 
shall  be' empowered  to  sell  such 
confiscated  liquor  for  the  benefit  of  the 
Campo  Band,  and  to  develop  and 
approve  such  regulations  as  may 
become  necessary  for  enforcement  of 
this  ordinance. 

Article  9:  Prior  Inconsistent  Enactments 

Any  prior  tribal  laws,  resolutions  or 
ordinances  which  are  inconsistent  with 
this  ordinance  are  hereby  repealed  to 
the  extent  they  are  inconsistent  with 
this  ordinance.  An  ordinance  legalizing 
the  introduction,  sale,  or  possession  of 
intoxicants  on  the  Campo  Indian 
Reservation,  California,  was  published 
in  the  Federal  Register  of  February  6, 
1968  (33  FR  2612). 

Article  10:  Sovereign  Immunity 

Nothing  contained  in  this  ordinance 
is  intended  to,  nor  does  in  any  way, 
limit,  alter,  restrict,  or  waive  the 
sovereign  immunity  of  the  Campo 
Development  Corporation,  from 
unconsented  suit  or  action  of  any  kind. 

Article  1 1 :  Severability 

If  any  provision  of  this  ordinance  is 
found  by  any  agency  or  court  of 
competent  jurisdiction  to  be 
unenforceable,  the  remaining  provisions 
shall  be  unaffected  thereby. 

Article  12:  Amendment 

This  ordinance  may  be  amended  by 
majority  vote  of  the  General  Council  of 


the  Campo  Band  at  a  duly  noticed 
General  Council  meeting. 

(PR  Doc.  00-32317  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Liquor  Ordinance  of  the  Jamul  Indian 
Village,  Jamul,  California 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  publishes  the 
Jamul  Indian  Village's  Liquor 
Ordinance.  The  Ordinance  regulates  the 
control  of,  the  possession  of,  and  the 
sale  of  liquor  on  the  Jamul  Indian 
Village's  trust  lands,  and  is  in 
conformity  with  the  laws  of  the  State  of 
California,  where  applicable  and 
necessary.  Although  the  Ordinance  was 
adopted  on  July  20,  1996,  it  does  not 
become  effective  imtil  published  in  the 
Federal  Register  because  the  failm-e  to 
comply  with  the  ordinance  may  result 
in  criminal  charges. 
DATES:  This  Ordinance  is  effective  on 
December  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kaye  Armstrong,  Office  of  Tribal 
Services,  1849  C  Street,  NW,  MS  4631- 
MIB,  Washington,  D.C.  20240-4001; 
telephone  (202)  208-4400. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15,  1953,  Pubhc 
Law  83-277,  67  Stat.  566,  18  U.S.C. 
1161,  as  interpreted  by  the  Supreme 
Court  in  Rice  v.  Rehner.  463  U.S.  713 
(1983),  the  Secretary  of  the  Interior  shall 
certify  and  publish  in  the  Federal 
Register  notice  of  adopted  liquor 
ordinances  for  the  purpose  of  regulating 
liquor  transaction  in  Indian  country. 
The  Jamul  Indian  Village's  Liquor 
Ordinance,  Resolution  No.  96-16,  was 
duly  adopted  by  the  Jamul  Indian 
Village  General  Council  on  July  20, 
1996.  The  Jamul  Indian  Village,  in 
furtherance  of  its  economic  and  social 
goals,  has  taken  positive  steps  to 
regulate  retail  sales  of  alcohol  and  use 
revenues  to  combat  alcohol  abuse  and 
its  debilitating  effects  among 
individuals  and  family  members  within 
the  Jamul  Indian  Village. 

This  notice  is  being  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manual  8. 

I  certify  that  by  Resolution  No.  96-16, 
the  Jamul  Indian  Village's  Liquor 
Ordinance  was  duly  adopted  by  the 


Jamul  Indian  Village  General  Council  on 
July  20.  1996. 

Dated:  December  11.  2000. 
Kevin  Gover, 

Assistant  Secretar\- — Indian  Affairs. 


The  Jamul  Indian  Village's  Liquor 
Ordinance.  Resolution  No.  96-16,  reads 
as  follows: 

Liquor  Ordinance  of  The  Jamul  Indian 
Village 

Chapter  I — Introduction 

101.  Title.  This  ordinance  shall  be 
knowrn  as  the  "Liquor  Ordinance  of  the 
Jamul  Indian  Village." 

102.  Authority.  This  ordinance  is 
enacted  pursuant  to  the  Act  of  August 
15,  1953,  (Public  Law  83-277.  67  Stat. 
588,  18  U.S.C.  1161)  and  Article  Vm  of 
the  Constitution  of  the  Jamul  Indian 
Village. 

103.  Purpose.  The  purpose  of  this 
ordinance  is  to  regulate  and  control  the 
possession  and  saJe  of  liquor  on  the 
Jamul  Reservation.  The  enactment  of  a 
tribal  ordinance  governing  liquor 
possession  and  sale  on  the  reservation 
will  increase  the  ability  of  the  tribal 
government  to  control  reservation  liquor 
distribution  and  possession,  and  at  the 
same  time  will  provide  an  important 
source  of  revenue  for  the  continued 
operation  and  strengthening  of  the  tribal 
government  and  the  delivery  of  tribal 
government  services. 

Chapter  II — Definitions 

201.  As  used  in  this  ordinance,  the 
following  words  shall  have  the 
following  meanings  unless  the  context 
clearly  requires  otherwise. 

202.  Alcohol  means  that  substance 
known  as  ethyl  alcohol,  hydrated  oxide 
of  ethyl,  or  spirit  of  wine  which  is 
commonly  produced  by  the 
fermentation  or  distillation  of  grain, 
starch,  molasses,  or  sugar,  or  other 
substances  including  all  dilutions  of 
this  substance. 

203.  Alcoholic  Beverage  is 
synonymous  with  the  term  "Liquor  "  as 
defined  in  section  208  of  this  chapter. 

204.  Bar  means  any  establishment 
with  special  space  and  accommodations 
for  sale  by  the  glass  and  for 
consumption  on  the  premises  of  beer,  as 
herein  defined. 

205.  Beer  means  any  beverage 
obtained  by  the  alcoholic  fermentation 
of  an  infusion  or  decoction  of  pure 
hops,  or  pure  extract  of  hops  and  pure 
barley  malt  or  other  wholesome  grain  of 
cereal  in  pure  water  containing  not 
more  than  4  percent  of  alcohol  by 
volume.  For  the  purposes  of  this  title, 
any  such  beverage,  including  ale,  stout, 
and  porter,  containing  more  than  4 


79418 


Federal  Register/ Vol.  65.  No.  244 / Tuesday.  December  19.  2000 /Notices 


Federal  Register /Vol.  65,  No.  244  /  Tuesday,  December  19,  2000 /Notices 


79419 


percent  of  alcohol  by  weight  shall  be 
referred  to  as  "strong  beer." 

206.  Committee  means  the  Business 
Committee  of  the  [amul  Indian  Village 

207.  General  Council  means  the 
general  council  of  the  lamul  Indian 
Village  which  is  composed  of  the  voting 
membership  of  the  Tribe  as  a  whole. 

208.  Liquor  includes  the  four  varieties 
of  liquor  herein  defined  (alcohol,  spirits, 
wine  and  beer),  and  all  fermented 
spirituous,  vinous,  or  malt  liquor  or 
combination  thereof,  and  mixed  liquor, 
or  otherwise  intoxicating;  and  ever>' 
liquid  or  solid  or  semisolid  or  other 
substance,  patented  or  not,  containing 
alcohol,  spirits,  wine  or  beer,  and  all 
drinks  or  drinkable  liquids  and  all 
preparations  or  mLxtures  capable  of 
human  consumption  and  any  liquid, 
semisolid,  solid,  or  other  substances, 
which  contain  more  than  1  percent  of 
alcohol  by  weight  shall  be  conclusively 
deemed  to  be  intoxicating. 

209.  Liquor  Store  means  any  store  at 
which  liquor  is  sold  and,  for  the 
purposes  of  this  ordinance,  including 
stores  only  a  portion  of  which  are 
devoted  to  sale  of  liquor  or  beer. 

210  Malt  Liquor  means  beer,  strong 
beer,  ale  stout,  and  porter 

211.  Package  means  any  container  or 
receptacle  used  for  holding  liquor. 

212.  Public  Place  includes  state  or 
county  or  tribal  or  federal  highways  or 
roads:  buildings  and  grounds  used  for 
school  purposes:  public  dance  halls  and 
grounds  adjacent  thereto;  soft  drink 
establishments;  public  buildings,  public 
meeting  halls,  lobbies,  halls  and  dining 
rooms  of  hotels,  restaurants,  theaters, 
gaming  facilities,  entertainment  centers, 
store  garages,  and  filling  stations  which 
are  open  to  and/or  are  generally  used  bv 
the  public  and  to  which  the  public  is 
permitted  to  have  unrestricted  access; 
public  conveyances  of  all  kinds  and 
character:  and  all  other  places  of  like  or 
similar  nature  to  which  the  general 
public  has  unrestricted  right  of  access, 
and  which  are  generally  used  by  the 
public.  For  the  purposes  of  this 
ordinance.  "Public  Place"  shall  also 
include  any  establishment  other  than  a 
single  family  home  which  is  designed 
for  or  may  be  used  by  more  than  just  the 
owner  of  the  establishment. 

213.  Reservation  means  land  held  in 
trust  by  the  United  States  Government 
for  the  benefit  of  the  )amul  Indian 
Village  (see  also  Tribal  Land). 

214.  Sale  and  Sell  include  exchange, 
barter,  and  traffic;  and  also  include  the 
selling  or  supplying  or  distributing  by 
any  means  whatsoever,  of  liquor,  or  of 
any  liquid  known  or  described  as  beer 
or  by  any  name  whatsoever  commonly 
used  to  describe  malt  or  brewed  liquor 
or  wine  by  any  person  to  any  person. 


21.5  Spirits  mean  any  beverage,  which 
contains  alcohol  obtained  by 
distillation,  including  wines  exceeding 
17  percent  of  alcohol  by  weight. 

216.  Tribe  means  the  Jamul  Indiem 
Village. 

217.  Tribal  Land  means  any  land 
within  the  exterior  boundaries  of  the 
Reservation  which  is  held  in  trust  by  the 
United  States  for  the  Tribe  as  a  whole, 
including  such  land  leased  to  other 
parties 

218.  Trust  Account  means  the  account 
designated  by  the  tribal  treasurer  for 
deposit  of  proceeds  from  the  tax  on  the 
sale  of  alcoholic  beverages. 

219.  Trust  Agent  means  the  tribal 
Chairperson  or  a  designee  of  the 
Chairperson. 

220.  Wine  means  any  alcoholic 
beverage  obtained  by  fermentation  of 
fruits  (grapes,  berries,  apples,  etc.)  or 
other  agricultural  product  containing 
sugar,  to  which  any  saccharine 
substances  may  have  been  added  before, 
during  or  after  fermentation,  and 
containing  not  more  than  1 7  percent  of 
alcohol  by  weight,  including  sweet 
wines  fortified  with  wine  spirits  such  as 
port,  sherry,  muscatel,  and  angelica,  not 
exceeding  17  percent  of  alcohol  by 
weight. 

Chapter  III — Powers  of  Enforcement 

301  Powers  The  Committee,  in 
furtherance  of  the  ordinance,  shall  have 
the  following  powers  and  duties: 

(a)  To  publish  and  enforce  the  rules 
and  regulations  governing  the  sale, 
manufacture,  and  distribution  of 
alcoholic  beverages  on  the  Reservation; 

(b)  To  employ  managers,  accountants, 
security  personnel,  inspectors,  and  such 
other  persons  as  shall  be  reasonably 
necessary  to  allow  the  Committee  to 
perform  its  functions.  Such  employees 
shall  be  tribal  employees; 

(c)  To  issue  licenses  permitting  the 
sale  or  manufacture  or  distribution  of 
liquor  on  the  Reservation; 

(d)  To  hold  hearing  on  violations  of 
this  ordinance  or  for  the  issuance  or 
revocation  of  licenses  hereunder; 

(e)  To  bring  suit  in  the  appropriate 
court  to  enforce  this  ordinance  as 
necessary; 

(f)  To  determine  and  seek  damages  for 
violation  of  this  ordinance; 

(g)  To  make  such  reports  as  may  be 
required  by  the  General  Council: 

(h)  To  collect  taxes  and  fees  levied  or 
set  by  the  Committee,  and  to  keep 
accurate  records,  books  and  accounts; 
and 

|i)  To  exercise  such  other  powers  as 
delegated  by  the  General  Council. 

302  Limitation  on  Powers.  In  the 
exercise  of  its  powers  and  duties  under 
this  ordinance,  the  Committee  and  its 


individual  members  shall  not  accept 
any  gratuity,  compensation  or  other 
thing  of  value  from  any  liquor 
wholesaler,  retailer,  or  distributor  or 
from  any  licensee. 

303.  Inspection  Rights.  The  premises 
on  which  liquor  is  sold  or  distributed 
shall  be  open  for  inspection  by  the 
Committee  at  all  reasonable  time  for  the 
purposes  of  ascertaining  whether  the 
rules  and  regulations  of  this  ordinance 
are  being  complied  with. 

Chapter  /V — Sales  of  Liquor 

401 .  Licenses  Required.  No  sales  of 
alcoholic  beverages  shall  be  made 
within  the  exterior  boundaries  of  the 
Reservation,  except  at  a  tribally-licensed 
or  tribally-owned  business  operated  on 
tribal  land  within  the  exterior 
boundaries  of  the  Reservation. 

402.  Sales  Only  on  Tribal  Land.  All 
liquor  sales  within  the  exterior 
boundaries  of  the  Reservation  shall  be 
on  Tribal  Land,  including  leases 
thereon. 

403.  Sales  for  Cash.  All  liquor  sales 
within  the  Reservation  boundaries  shall 
be  on  a  cash  only  basis  and  no  credit 
shall  be  extended  to  any  person, 
organization,  or  entity,  except  that  this 
provision  does  not  prevent  the  use  of 
major  credit  cards. 

404.  Sale  for  Personal  Consumption. 
All  sales  shall  be  for  the  personal  use 
and  consumption  of  the  purchaser.  The 
resale  of  any  alcoholic  beverage 
purchased  within  the  exterior 
boundaries  of  the  Reservation  is 
prohibited.  Any  person  who  is  not 
licensed  pursuant  to  this  ordinance  who 
purchases  an  alcoholic  beverage  within 
the  boundaries  of  the  Reservation  and 
sells  it,  whether  in  the  original 
container  or  not,  shall  be  guilty  of  a 
violation  of  this  ordinance  and  shall  be 
subjected  to  paying  damages  to  the 
Tribe  as  set  forth  herein. 

Chapter  V — Licensing 

501.  Application  for  Tribal  Liquor 
License — Requirements.  No  tribal 
license  shall  be  issued  under  this 
ordinance  except  upon  a  sworn 
application  filed  with  the  Committee 
containing  a  full  and  complete  showing 
of  the  following: 

(a)  Satisfactory  proof  that  the 
applicant  is  or  will  be  duly  licensed  by 
the  State  of  California. 

fb)  Satisfactory  proof  that  the 
applicant  is  of  good  character  and 
reputation  among  the  people  of  the 
Reservation  and  that  the  applicant  is 
finanually  responsible. 

(c)  The  description  of  the  premises  in 
which  the  intoxicating  beverages  are  to 
be  sold,  proof  that  the  applicant  is  the 
owner  of  such  premises,  or  lessee  of 


such  premises,  for  at  least  the  term  of 
the  license. 

(d)  Agreement  by  the  applicant  to 
accept  and  abide  by  all  conditions  of  the 
tribal  license. 

(e)  Payment  of  a  $100.00  fee  as 
prescribed  by  the  Committee. 

(f)  Satisfactory  proof  that  neither  the 
applicant  nor  the  applicant's  spouse  has 
ever  been  convicted  of  a  felony. 

(g)  Satisfactory  proof  that  notice  of  the 
application  has  been  posted  in  a 
prominent,  noticeable  place  on  the 
premises  where  intoxicating  beverages 
are  to  be  sold  for  at  least  30  days  prior 
to  consideration  by  the  Committee  and 
has  been  published  at  least  tvdce  in 
such  local  newspaper  serving  the 
community  that  may  be  affected  by  the 
license.  The  notice  shall  state  the  date, 
time,  and  place  when  the  application 
shall  be  considered  by  the  Committee 
pursuant  to  section  502  of  this 
ordinance. 

502.  Hearing  on  Application  for 
Tribal  Liquor  License.  AH  applications 
for  a  tribal  liquor  license  shall  be 
considered  by  the  Committee  in  open 
session  at  which  the  applicant,  his/her 
attorney,  and  any  person  protesting  the 
application  shall  have  the  right  to  be 
present,  and  to  offer  sworn  oral  or 
documentary  evidence  relevant  to  the 
application.  After  the  hearing,  the 
Committee,  by  secret  ballot,  shall 
determine  whether  to  grant  or  deny  the 
application  based  on: 

(a)  Whether  the  requirements  of 
section  501  have  been  met; 

(b)  Whether  the  Committee,  in  its 
discretion,  determines  that  granting  the 
license  is  in  the  best  interest  of  the 
Tribe,  and 

(c)  In  the  event  that  the  applicant  is 
a  member  of  the  General  Council,  or  a 
member  of  the  immediate  family  of  a 
General  Council  member,  such  member 
shall  not  vote  on  the  application  or 
participate  in  the  hearings  as  a 
Committee  member. 

503.  Temporary  Permits.  The 
Conmiittee  or  their  designee  may  grant 
a  temporary  permit  for  the  sale  of 
intoxicating  beverages  for  a  period  not 
to  exceed  3  days  to  any  person  applying 
for  the  same  in  connection  with  a  tribal 
or  commimity  activity,  provided  that 
the  conditions  prescribed  in  section  504 
of  this  ordinance  shall  be  observed  by 
the  pelinittee.  Each  permit  issued  shall 
specify  the  types  of  intoxicating 
beverages  to  be  sold.  Further,  a  fee  of 
$25.00  will  be  assessed  on  temporary 
permits. 

504.  Conditions  of  the  Tribal  License. 
Any  tribal  license  issued  under  this  title 
shall  be  subject  to  such  reasonable 
conditions  as  the  Committee  shall  fix. 


including,  but  not  limited  to  the 
followring: 

(a)  The  license  shall  be  for  a  term  not 
to  exceed  2  years. 

(b)  The  license  shall  at  all  times 
maintain  an  orderly,  clean,  and  neat 
establishment,  both  inside  and  outside 
the  licensed  premises. 

(c)  The  licensed  premises  shall  be 
subject  to  patrol  by  the  tribal  police 
department,  and  such  other  law 
enforcement  officials  as  may  be 
authorized  imder  federal,  California,  or 
tribal  law. 

(d)  The  licensed  premises  shall  be 
open  to  inspection  by  duly  authorized 
tribal  officials  at  all  times  during  the 
regular  business  hours. 

(e)  Subject  to  the  provisions  of 
subsection  (g)  of  this  section,  no 
intoxicating  beverages  shall  be  sold, 
served,  disposed  of,  delivered,  or  given 
to  any  person,  or  consumed  on  the 
licensed  premises  except  in  conformity 
with  the  hours  and  days  prescribed  by 
the  laws  of  the  State  of  California,  and 
in  accordance  with  the  hours  fixed  by 
the  Committee,  provided  that  the 
licenseaipremises  shall  not  operate  or 
open  earlier  or  operate  or  close  later 
than  is  permitted  by  the  laws  of  the 
State  of  California. 

(f)  No  liquor  shall  be  sold  within  200 
feet  of  a  polling  place  on  tribal  election 
days,  or  when  a  referendum  is  held  by 
the  people  of  the  tribe,  and  including 
special  days  of  observation  as 
designated  by  the  Committee. 

(g)  All  acts  and  transactions  under 
authority  of  the  tribal  liquor  license 
shall  be  in  conformity  with  the  laws  of 
the  State  of  California,  and  shall  be  in 
accordance  with  this  ordinance  and  any 
tribal  license  issued  ptusuant  to  this 
ordinance. 

(h)  No  person  under  the  age  permitted 
under  the  laws  of  the  State  of  California 
shall  be  sold,  served,  delivered,  given, 
or  allowed  to  consume  alcoholic 
beverages  in  the  licensed  establishment 
and/or  area. 

(i)  There  shall  be  no  discrimination  in  • 
the  operations  under  the  tribal  license 
by  reason  of  race,  color,  or  creed. 

505.  License  Not  a  Property  Right. 
Notwithstanding  any  other  provision  of 
this  ordinance,  a  tribal  liquor  license  is 
a  mere  permit  of  a  fixed  duration  of 
time.  A  tribal  liquor  license  shall  not  be 
deemed  a  property  right  or  vested  right 
of  any  kind,  nor  shall  the  granting  of  a 
tribal  liquor  license  give  rise  to  a 
presumption  of  legal  entitlement  to  the 
granting  of  such  license  for  a  subsequent 
time  period. 

506.  Assignment  or  Transfer.  No  tribal 
license  issued  under  this  ordinance 
shall  be  assigned  or  transferred  without 


the  written  approval  of  the  Committee 
expressed  by  formal  resolution. 

Chapter  VI — Rules,  Regulations,  and 
Enforcement 

601.  Sales  or  Possession  With  Intent 
to  Sell  Without  a  Permit.  Any  person 
who  shall  sell  or  offer  for  sale  or 
distribute  or  transport  in  any  manner, 
any  liquor  in  violation  of  this  ordinance, 
or  who  shall  operate  or  shall  have  liquor 
in  his/her  possession  with  intent  to  sell 
or  distribute  without  a  permit,  shall  be 
guilty  of  a  violation  of  this  ordinance. 

602.  Purchases  From  Other  Than 
Licensed  Facilities.  Any  person  within 
the  boundaries  of  the  Reservation  who 
buys  liquor  from  any  person  other  than 
at  a  properly  licensed  facility  shall  be 
guilty  of  a  violation  of  this  ordinance. 

603.  Sales  to  Persons  Under  the 
Influence  of  Liquor.  Any  person  who 
sells  liquor  to  a  person  apparently  under 
the  influence  of  liquor  shall  be  guilty  of 
a  violation  of  this  ordinance. 

604.  Consuming  Liquor  in  Public 
Conveyance.  Any  person  engaged 
wholly  or  in  part  in  the  business  of 
carrying  passengers  for  hire,  and  every 
agent,  servant  or  employee  of  such 
person  who  shall  knowingly  permit  any 
person  to  drink  any  liquor  in  any  public 
conveyance  shall  be  guilty  of  an  offense. 
Any  person  who  shall  drink  any  liquor 
in  a  public  conveyance  shall  be  guilty 
of  a  violation  of  this  ordinance 

605.  Consumption  or  Possession  of 
Liquor  by  Persons  Under  21  Years  of 
Age.  No  person  under  the  age  of  21 
years  shall  consume,  acquire  or  have  in 
his/her  possession  any  alcoholic 
beverage.  No  person  shall  permit  any 
other  person  under  the  age  of  21  to 
consume  liquor  on  his/her  premises  or 
any  premises  under  his/her  control 
except  in  those  situations  set  out  in  this 
section.  Any  person  violating  this 
section  shall  be  guiltv  of  a  separate 
violation  of  this  ordinance  for  each  and 
every  drink  so  consumed. 

606.  Sales  of  Liquor  to  Persons  Under 
21  Years  of  Age.  Any  person  who  shall 
sell  or  provide  liquor  to  any  person 
under  the  age  of  21  years  shall  be  guilty 
of  a  violation  of  this  ordinance  for  each 
sale  or  drink  provided. 

607.  Transfer  of  Identification  to 
Minor.  Any  person  who  transfers  in  any 
manner  an  identification  of  age  to  a 
minor  for  the  purpose  of  permitting 
such  minor  to  obtain  liquor  shall  be 
guilty  of  an  offense;  provided,  that 
corroborative  testimony  of  a  witness 
other  than  the  minor  shall  be  a 
requirement  of  finding  a  violation  of 
this  ordinance. 

608.  Use  of  False  or  Altered 
Identification.  Any  person  who  attempts 
to  purchase  an  alcoholic  beverage 
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through  the  use  of  false  or  altered 
identification  which  falsely  purports  to 
show  the  individual  to  be  over  the  age 
of  21  years  shall  be  guilty  of  violating 
this  ordinance 

609.  Violations  of  This  Ordinance 
.\ny  person  guilty  of  a  violation  of  this 
ordinance  shall  be  liable  to  pay  the 
Tribe  a  penalty  not  to  exceed  $500  per 
violation  as  civil  damages  to  defray  the 
Tribe's  cost  of  enforcement  of  this 
ordinance  In  addition  to  any  penalties 
so  imposed,  any  license  issued 
hereunder  may  be  suspended  or 
canceled  by  the  Committee  for  the 
violation  of  any  of  the  provisions  of  this 
ordinance,  or  of  the  tribal  license,  upon 
hearing  before  the  Committee  after  10 
days  notice  to  the  licensee.  The  decision 
of  the  Committee  shall  be  final. 

610.  Acceptable  Identification  Where 
there  may  be  a  question  of  a  person's 
right  to  purchase  liquor  by  reason  of 
his/her  age,  such  person  shall  be 
required  to  present  any  one  of  the 
following  issued  cards  of  identification 
which  shows  his/her  correct  age  and 
bears  his/her  signature  and  photograph: 

(a)  Driver's  license  of  any  state  or 
identification  card  issued  by  any  State 
Department  of  Motor  Vehicles; 

(b)  United  States  Active  Duty  Military 
identification;  or 

(c)  Passport. 

611.  Possession  of  Liquor  Contrary  to 
This  Ordinance  Alcoholic  beverages 
which  are  possessed  contrary  to  the 
terms  of  this  ordinance  are  declared  to 
be  contraband.  Any  tribal  agent, 
employee,  or  officer  who  is  authorized 
by  the  Committee  to  enforce  this  section 
shall  have  the  authority  to,  and  shall 
seize,  all  contraband. 

612.  Disposition  of  Seized 
Contraband.  Any  officer  seizing 
contraband  shall  preserve  the 
contraband  in  accordance  with 
applicable  law.  Upon  being  found  in 
violation  of  the  ordinance  by  the 
Committee,  the  party  shall  forfeit  all 
right,  title  and  interest  in  the  items 
seized  which  shall  become  the  property 
of  the  Tribe. 

Chapter  VII — Ta,Yes 

701.  Sales  Tax.  There  is  hereby  levied 
and  shall  be  collected  a  ta.x  on  each  sale 
of  alcoholic  beverages  on  the 
Reservation  in  the  amount  of  1  percent 
of  the  amount  actually  collected, 
including  payments  by  major  credit 
cards.  The  tax  imposed  by  this  section 
shall  apply  to  all  retail  sales  of  liquor  on 
the  Reservation  and  shall  preempt  any 
tax  imposed  on  such  liquor  sales  by  the 
State  of  California. 

702  Payment  of  Taxes  to  Tribe  All 
taxes  from  the  sale  of  alcoholic 


beverages  on  the  Reservation  shall  be 
paid  over  to  the  agent  of  the  Tribe. 

703   Taxes  Due.  All  taxes  for  the  sale 
of  alcoholic  beverages  on  the 
Reservation  are  due  within  30  days  of 
the  end  of  the  calendar  quarter  for 
which  the  taxes  are  due. 

704.  Reports  Along  with  payment  of 
the  taxes  imposed  herein,  the  taxpayers 
shall  submit  an  accounting  for  the 
quarter  of  all  income  from  the  sale  or 
distribution  of  said  beverages  as  well  as 
for  the  taxes  collected. 

705.  Audit.  As  a  condition  of 
obtaining  a  license,  the  licensee  must 
agree  to  the  review  or  audit  of  its  books 
and  records  relating  to  the  sale  of 
alcoholic  beverages  on  the  Reservation. 
Said  review  or  audit  may  be  done 
annually  by  the  Tribe  through  its  agents 
or  employees  whenever,  in  the  opinion 
of  the  Committee,  such  a  review  or  audit 
is  necessary  to  verify  the  accuracy  of 
reports. 

Chapter  VTII— Profits 

801.  Disposition  of  Proceeds.  The 
gross  proceeds  collected  by  the 
Committee  from  all  licensing  provided 
from  the  taxation  of  the  sales  of 
alcoholic  beverages  on  the  Reservation 
shall  be  distributed  as  follows: 

(a)  For  the  payment  of  all  necessary 
personnel,  administrative  costs,  and 
legal  fees  for  the  operation  and  its 
activities;  and 

(b)  The  remainder  shall  be  tiimed 
over  to  the  account  of  the  Tribe. 

Chapter  IX — Severability  and 
Miscellaneous 

901.  Severability.  If  any  provision  or 
application  of  this  ordinance  is 
determined  by  review  to  be  invalid, 
such  adjudication  shall  not  be  held  to 
render  ineffectual  the  remaining 
portions  of  this  title  or  to  render  such 
provisions  inapplicable  to  other  persons 
or  circumstances. 

902.  Prior  Enactments.  All  prior 
enactments  of  the  Committee  which  are 
inconsistent  with  the  provisions  of  this 
ordinance  are  hereby  rescinded. 

903.  Conformance  with  California 
Laws.  All  acts  and  transactions  under 
this  ordinance  shall  be  in  conformity 
with  the  laws  of  the  State  of  California 
as  that  term  is  used  in  18  U.S.C.  1161. 

904.  Effective  Date.  This  ordinance 
shall  be  effective  on  such  date  as  the 
Secretary  of  the  Interior  certifies  this 
ordinance  and  publishes  the  same  in  the 
Federal  Register. 

Chapter  X — Adoption  and  Amendment 

1001.  This  ordinance  shall  be  adopted 
and  may  be  amended  by  a  majority  vote 
of  the  General  Council  at  a  duly  called 
meeting  of  the  General  Coimcil. 


Chapter  XI — Sovereign  Immunity 

1101.  Nothing  contained  in  this 
ordinance  is  intended  to.  nor  does  in 
any  way  limit,  alter,  restrict,  or  waive 
the  Tribe's  sovereign  immunity  from 
unconsented  suit  or  action. 

(FR  Doc.  00-32318  Filed  12-18-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-220-1020-PB-01-24  1A] 

Extanaion  of  Approved  Infomurtion 
Collection,  OMB  Approval  Number 
1004-0051 

agency:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
extension  of  an  existing  approval  to 
collect  certain  information  from 
permittees  and  lessees  on  the  actual 
grazing  use  by  their  livestock.  BLM  uses 
Form  4130-5  (ACTUAL  GRAZING  USE 
REPORT)  under  the  authority  of 
Sections  3  and  15  of  the  Taylor  Grazing 
Act  and  implementing  regulations 
found  at  43  CFR  4130.3-2(d)  and 
4130.8-l(e).  BLM  request  information 
necessary  to  compute  the  amount  of 
forage  consumed  by  the  authorized 
grazing  animals  by  area  and  period. 
DATES:  You  must  submit  your  conunents 
to  BLM  at  the  appropriate  address  below 
on  or  before  February  20.  2001.  BLM 
will  not  necessarily  consider  any 
comments  received  after  the  above  date. 
ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group  (630), 
Bureau  of  Land  Management,  1849  C 
Street  NW.,  Room  401LS,  Washington, 
DC  20240. 

Comments  may  be  sent  via  Internet  to: 
WOComment@blm.gov.  Please  include 
'ATTN:  1004-0051  "  and  your  name 
and  return  address  in  your  Internet 
message. 

Conunents  may  be  hand-delivered  to 
the  Biu'eau  of  Land  Management, 
Administrative  Record,  Room  401,  1620 
L  Street.  NW.,  Washington,  DC. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Ken  Visser  on  (202)  452- 
7743  (commercial  or  FTS).  Persons  who 
use  a  telecommunications  device  for  the 


deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8330,  24  hours  a  day,  seven  days  a 
week,  to  contact  Mr.  Visser. 
SUPPLEMENTARY  INFORMATION:  5  CFR 
1320.12(a)  requires  BLM  to  provide  60- 
day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
contained  in  regulations  in  43  CFR  Part 
4130  to  solicit  comments  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  resporid,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
BLM  will  receive  and  analyze  any 
comments  sent  in  response  to  this 
notice  and  include  them  with  its  request 
for  approval  horn  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  etseq. 

The  Taylor  Grazing  Act  (TGA)  of  1934 
(43  U.S.C.  315,  315  et  seq..)  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (43  U.S.C.  1701  et 
seq.].  and  the  Public  Rangelands 
Improvement  Act  (PRIA)  of  1978  (43 
U.S.C.  1901  et  seq.)  provide  the 
authority  for  the  BLM  to  administer  the 
livestock  grazing  program  consistent 
with  land-use  plans,  multiple-use 
objectives,  sustained  yield, 
environmental  values,  economic 
considerations,  and  other  factors.  BLM 
administers  the  grazing  program 
generally  by  issuing  grazing  permits  or 
leases  that  specify  allowable  livestock 
use  by  location,  number  and  period. 
BLM  recognizes  that  to  sustain  and 
conserve  resources,  minor  annual 
adjustments  of  grazing  terms  and 
conditions  as  specified  on  a  multi-year 
term  permit  or  lease  are  needed  to 
balance  actual  grazing  use  with 
available  forage  and  water.  Therefore, 
rather  than  relying  solely  upon  the 
terms  and  conditions  of  the  permit  or 
leases  as  a  record  of  the  use  made 
during  any  one  year,  BLM  can  require 
submission  of  information  that  more 
accurately  reflects  the  grazing  use. 
Sections  3  and  15  of  the  TGA  and 
regulations  in  43  CFR  4130.3-2{d) 
provide  that  BLM  may  require 
permittees  or  lessees  to  furnish  a  record 


of  their  actual  grazing  use.  The 
regulations  at  43  CFR  4130.8-l(e) 
provide  for  a  grazing  fee  payment  after 
the  grazing  season  under  specified 
circumstances. 

BLM  uses  this  information  for  two 
specific  purposes: 

a.  To  calculate  the  fees  due  for  the 
grazing  use  completed.  Fees  are  due  the 
United  States  upon  issuance  of  a  billing 
notice  and  must  be  paid  in  full  prior  to 
grazing  use.  except  when  an  allotment 
management  plan  (AMP)  provides  for 
delayed  payment  and  has  been 
incorporated  into  a  grazing  permit  or 
lease.  In  this  latter  situation,  BLM  will 
issue  a  billing  notice  based  upon  the 
actual  grazing  use  completed  at  the  end 
of  the  grazing  period  or  year  (43  CFR 
41 30.8-1  (e)).  BLM  uses  the  information 
collected  to  bill  for  grazing  use  or  to 
makeup  a  part  of  the  allotment 
monitoring  records.  The  permittee  and 
lessee  must  keep  accurate  and  current 
records  for  the  period  of  time  covered 
by  his/her  permit  or  lease.  The 
information  collected  includes 
allotment  and  pasture  location  of  the 
grazing,  the  date  and  numbers  of 
livestock  permitted  on  or  removed  from 
the  range,  and  the  kind  or  class  of 
livestock  grazed. 

b.  To  obtain  information  needed  to 
monitor  and  evaluate  livestock  grazing 
use.  The  purposes  of  the  information  are 
to  determine  if  adjustments  in  the 
amount  of  use  are  needed,  or  if  other 
management  actions  could  achieve  the 
desired  effects.  Knowledge  of  actual 
livestock  grazing  use  is  essential  in  the 
monitoring  and  the  evaluation  of  the 
livestock  grazing  management  program. 
Information  on  the  specific  use  is 
essential  for  an  accurate  and  complete 
analysis  and  evaluation  of  the  effects  of 
livestock  grazing  during  particular 
periods  of  time,  as  interrelated  with 
other  factors  such  as  climate,  growth 
characteristics  of  the  vegetation,  and 
utilization  levels  on  the  plants.  Failure 
to  collect  this  information  would  result 
in  BLM  having  unsatisfactory  data  and 

a  reduced  capability  to  make 
adjustments  in  grazing  use  or 
management. 

Without  this  information,  the  BLM 
could  not  fulfill  its  responsibility  to 
manage  uses  of  the  public  land  as 
required  by  law.  The  required 
information  is  only  available  form  the 
grazing  operators.  Because  the  actual 
grazing  use  that  occurs  is  not  constant 
from  year  to  year,  BLM  requires 
information  for  each  grazing  season  for 
which  grazing  use  is  sought. 

Based  on  BLM's  experience 
administering  the  activities  described 
above,  the  public  reporting  burden  for 
the  information  collected  estimates  to 


average  25  minutes  per  response. 
Because  of  the  variations  in  size  and 
complexity  of  range  livestock 
operations,  some  of  the  15.000 
responses  may  take  a  few  minutes  in 
one  recording  session  to  complete  the 
form,  while  others  may  take  up  to  60 
minutes  combined  through  several 
sessions  during  the  grazing  year,  with 
each  requiring  a  few  minutes  to  enter 
the  required  data.  The  respondents 
include  permittees  emd  lessees  required 
to  furnish  a  record  of  the  actual  grazing 
use.  The  frequency  of  response  is 
annually.  The  estimated  number  of 
responses  per  year  is  15.000.  The 
estimated  total  annual  burden  is  6.250 
hours.  BLM  specifically  requests  your 
comments  on  its  estimate  of  the  amount 
of  time  that  it  takes  to  prepare  a 
response. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  December  14.  2000. 

Michael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[(CA-«10-5101-ER-G032)  CACA-40467] 

Proposed  Right-of-Way  for  an  AT&T 
Corp.  Buried  Fiber  Optic 
Telecommunications  System  and  Plan 
Amendment 

AGENCY:  California  Desert  District. 
Bureau  of  Land  Management. 
ACTION:  Notice  of  availability  of  an 
Environmental  Assessment  for  a  fiber 
optic  telecommunications  system  from 
Lemesa.  Texas  to  Los  Angeles. 
California. 

SUMMARY:  In  accordance  with  section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  the  Department  of 
Interior,  Bureau  of  Land  Management 
(California  Desert  District),  as  lead 
agency,  along  with  the  U.S.  Forest 
Service  (Cleveland  National  Forest  )  and 
U.S.  Marine  Corps  (Camp  Pendleton)  as 
cooperating  agencies,  have  prepared  an 
Environmental  Assessment  for  a  right- 
of-way  proposed  by  AT&T  Corp.  for  a 
buried  fiber  optic  telecommunications 
line  and  associated  facilities.  This 
system,  running  fi-om  Lamesa,  Texas  to 
Los  Angeles,  California,  is  called  the 
AT&T  NexGen/Core  Fiber  Optic 
Telecommunications  Project  {  "Project"). 
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The  proposed  action,  which  crosses 
federal  lauds  in  the  States  of  California. 
Arizona  and  New  Mexico,  includes  an 
amendment  to  the  California  Desert 
Conservation  Area  (CDCA)  Plan  which, 
if  approved,  will  allow  an  exception  to 
construct  portions  of  this  project  along 
existing  highways  instead  of  within 
designated  utility  corridors  on  federal 
lands  in  Riverside,  Imperial  and  San 
Diego  Counties,  California. 

The  proposed  Project  would  consist  of 
five  liriks  or  points-of-presence  (POP) 
connecting:  (1)  Lamesa  to  El  Paso. 
Texas;  (2)  El  Paso  to  Tucson,  Arizona; 
(3)  Tucson  to  Blythe,  California;  (4) 
Blythe  to  San  Diego,  California;  and  (5) 
San  Diego  to  Los  Angeles,  California. 
The  purpose  being  to  construct,  operate 
and  maintain  a  buried  fiber  optic 
telecommunications  system,  including 
signal  regeneration  or  optical 
amplification  stations  located  every  40- 
50  miles,  between  Texas  and  California. 

Copies  are  available  for  public  review 
at  Bureau  of  Land  Management  offices 
in:  Las  Cruces,  New  Mexico;  Safford, 
Tucson,  Phoenix  and  Yuma,  Arizona: 
and  Palm  Springs,  El  Centro,  and 
Riverside.  California.  In  addition  copies 
will  be  available  at  the  Environmental 
Office  of  Camp  Pendleton  as  well  as  the 
Descanso  Ranger  District  of  the 
Cleveland  National  Forest.  Furthermore, 
public  reading  copies  may  be 
downloaded  from  the  following  website: 
h  Up :  llwww.  ca .  blrn .  gov/cdd/ 
att_nexgen_ea.html. 

DATES:  Written  comments  on  this 
document  must  be  submitted  or 
postmarked  no  later  than  February  20, 
2001 

ADDRESSES:  Written  comments  on  this 
document  should  be  addressed  to: 
Stephen  Johnson,  Special  Projects 
Manager,  BLM  California  Desert  District, 
6221  Box  Springs  Blvd.,  Riverside,  CA 
92507. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Johnson.  Special  Projects 
Manager,  at  the  above  address  or  by 
phone  at  (909) 697-5233. 
SUPPLEMENTARY  INFORMATION:  The 
project  configuration,  as  proposed  and 
including  measures  to  avoid,  minimize, 
or  mitigate  impacts  on  the  environment, 
is  being  considered  along  with  a  "No 
Project"  and  'Utihty  Corridor  ' 
alternative.  The  BLM  has  been  asked  to 
issue  rights-of-way  for  portions  of  this 
fiber  optic  system  that  cross  public 
lands. 

The  California  portion  of  this  Project, 
which  as  proposed  includes  an 
exception  to  the  CDCA  Plan  to 
construction  portions  along  existing 
roads  instead  of  within  designated 


utility  corridors,  begins  at  the  Point  of 
Presence  (POP)  in  Blythe,  California, 
and  would  travel  in  a  southwesterly 
direction  along  Highway  78  and  Old 
Highway  80  through  the  following  city 
jurisdictions:  Blythe,  Brawley,  El 
Centro,  El  Cajon,  La  Mesa,  and  San 
Diego.  From  San  Diego  north  to  Los 
Angeles  the  route  would  primarily 
parallel  the  coast  traversing  the  U.S. 
Marine  Corps  Camp  Pendleton.  In 
addition,  the  route  would  pass  through 
large  portions  of  unincorporated  areas 
in  Riverside,  Imperial  and  San  Diego 
Counties,  and  besides  public  lands 
administered  by  the  BLM,  it  would  also 
cross  the  Descanso  Ranger  District  of 
Cleveland  National  Forest,  the  USMC's 
Camp  Pendleton,  as  well  as  the  La  Posta 
and  Campo  Indian  Reservations.  It 
would  require  an  urban  build  through 
San  Diego  and  Los  Angeles,  terminating 
at  the  POP  in  Los  Angeles.  California. 
The  fiber  optic  telecommunications 
system  project  entails  the  design  and 
construction  of  a  six-duct  conduit 
system  and  ancillary  facilities  to 
accommodate  digital  broadband  Internet 
Protocol.  Ancillary  facilities  would 
include:  regeneration  stations  and 
Optical  Amplification  (Op  Amp) 
Stations  spaced  an  average  of  50  miles; 
buried  splice  boxes  placed  at  2.500-foot 
intervals;  and  marker  poles  placed  500 
feet  apart.  The  Project,  as  described  in 
the  EA.  should  contribute  small  to  no 
additional  impact  to  the  environment 
and  would  operate  entirely  within 
previously  disturbed  and  routinely 
maintained  road  rights-of-way. 

Dated:  December  12,  2000. 
AJan  Stein. 

Acting  Distncf  Manager 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-020-1610-DH  CBMP] 

Notice  of  Intent  To  Amend  the  Powder 
River  and  Billings  Resource 
Management  Plans  (RMPs)  and 
Conduct  Scoping  Meetings,  Montana 

AGENCY:  Bureau  of  Land  Management, 
Miles  City  and  Billings  Field  Offices. 
Interior. 
ACTION:  Notice. 


SUMMARY:  BLM  will  prepare  an  Oil  and 
Gas  Resource  Management  Plan  (RMP) 
Amendment  and  Environmental  Impact 
Statement  (EIS)  jointly  with  the  State  of 
Montana  (State).  The  planning  area  for 
the  BLM  will  be  the  BLM-administered 


oil  and  gas  estate  within  the  Powder 
River  and  Billings  RMP  areas.  The 
planning  area  for  the  State  will  be 
potential  coal  bed  methane 
development  areas  around  the  state.  The 
RMP  Amendment  will  be  based  on  the 
existing  statutory  requirements  and  will 
meet  the  requirements  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976.  The  RMP 
Amendment  will  guide  BLM's  oil  and 
gas  decisions  within  the  Powder  River 
and  Billings  RMP  areas  and  help  the 
State  evaluate  effects  of  further  oil  and 
gas  permit  applications.  The  Draft  EIS 
and  RMP  Amendment  is  scheduled  for 
completion  by  September  2001.  The 
Final  EIS  and  Proposed  RMP 
Amendment  is  scheduled  for  March 
2002. 

The  public  is  asked  to  help  BLM  and 
the  State  identify  issues,  concerns  and 
alternatives.  Draft  Planning  Criteria  to 
help  guide  the  effort  have  also  been 
developed  for  public  comment. 
DATES:  Any  issues,  concerns,  or 
alternatives  should  be  submitted  to  BLM 
on  or  before  January  17.  2001.  Public 
scoping  meetings  are  scheduled  as 
follows: 

1.  January  4,  2001,  7:00  p.m.  to  9:00 

p.m.,  Billings,  Montana 

2.  January  9,  2001.  2:00  p.m.  to  4:00 

p.m.,  Broadus,  Montana 

3.  January  9,  2001,  7:00  p.m.  to  9:00 

p.m.,  Ashland.  Montana 

4.  January  10.  2001,  7:00  p.m.  to  9:00 

p.m..  Miles  City.  Montama 

5.  January  11,  2001,  7:00  p.m.  to  9:00 

p.m..  Helena,  Montana 
ADDRESSES:  All  submissions  should  be 
sent  to  the  following  address:  BLM. 
Mary  Bloom,  BLM  Project  Leader.  Ill 
Garryowen  Road.  Miles  City.  Montana, 
59301. 

The  public  scoping  meetings  will  be 
held  at  the  following  locations: 

1.  Billings — Lewis  and  Clark  Room  in 

the  Student  Union  Building  of  the 
Montana  State  University-Billings 

2.  Broadus — Community  Center  at  the 

Powder  River  County  Fairgrounds 

3.  Ashland — Multi-purpose  Room  of  the 

Ashland  Public  Elementary  School 
on  Highway  212 

4.  Miles  City— Room  106  of  Miles 

Community  College 

5.  Helena — Director's  Conference  Room 

#111,  Metcalf  Building,  1520  East 

Sixth  Avenue 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Bloom.  BLM  Project  Leader,  (406) 
233-3649. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
and  the  State  of  Montana  are  co-leads 
for  the  effort.  The  BLM's  planning  area 
is  BLM-administered  oil  and  gas  in  the 


Powder  River  and  Billings  RMP  areas. 
The  Powder  River  RMP  area  consists  of 
Treasure,  Rosebud,  Powder  River, 
Carter,  and  portions  of  Custer  and  Big 
Horn  counties.  The  Billings  RMP  area 
consists  of  Wheatland,  Golden  Valley. 
Musselshell,  Sweet  Grass,  Stillwater, 
Yellowstone.  Carbon,  and  a  portion  of 
Big  Horn  counties.  The  State  of  Montana 
will  evaluate  the  effects  of  further 
permit  applications  in  BLM's  planning 
area  and  other  areas  around  the  state 
including  portions  of  Blaine.  Park  and 
Gallatin  counties.  BLM  and  the  state 
have  drafted  a  Memorandum  of 
Understanding  to  conduct  a  joint  EIS. 
The  joint  EIS  will  analyze  impacts  to 
resources  as  a  result  of  oil  and  gas, 
including  coal  bed  methane, 
development. 

The  Powder  River  and  Billings  RMPs, 
as  amended  by  BLM's  1994  "Oil  and 
Gas  Amendment  of  the  Billings.  Powder 
River  and  South  Dakota  RMPs"  support 
limited  conventional  oil  and  gas 
development  and  coal  bed  methane 
exploration  and  production.  Numerous 
conventional  oil  and  gas  wells  are 
located  on  state  and  federal  minerals  in 
the  planning  area.  An  October  18,  2000 
meeting  of  the  Coal  Bed  Methane 
Coordination  Group  indicates  that 
industry  projects  drilling  approximately 
10,000  coal  bed  methane  wells  in  the 
Montana  portion  of  the  Powder  River 
Basin  over  the  next  10  years,  in  addition 
to  an  unspecified  number  of 
conventional  oil  and  gas  wells.  In  order 
to  analyze  an  increased  interest  in  oil 
and  gas  activity,  an  EIS  and  RMP 
amendment  is  being  prepared. 

The  public  is  askea  to  assist  the  BLM 
and  the  State  with  identification  of 
issues  related  to  oil  and  gas 
development,  including  coal  bed 
methane.  Examples  of  potential  issues 
(problems,  concerns)  are:  Water  (surface 
and  ground),  socioeconomics,  soils, 
water.  Air,  vegetation  and  wildlife. 

Alternatives  will  be  developed  to 
present  a  range  of  feasible  management 
actions.  The  "No  Action  Alternative" 
will  be  included  in  accordance  with  40 
CFR  1502.14(d)  and  represent  the 
continuation  of  current  management. 

Development  of  this  RMP 
Amendment  will  require  involvement  of 
professionals  from  these  disciplines:  Air 
quality,  cultural  resources,  economics, 
hazardous  materials,  hydrology,  lands, 
realty,  minerals,  geology,  paleontology, 
recreation,  sociology,  soils,  vegetation, 
and  wildlife. 

Planning  criteria  help  guide  the 
development  of  the  Amendment  and 
EIS  by  focusing  efforts  where  they  are 
needed,  providing  direction  for  the 
plan,  and  identifying  legal,  policy,  or 
regulatory  constraints  that  direct  or 


limit  BLM's  ability  to  resolve  issues. 
After  taking  into  consideration  the 
public's  comments  on  the  criteria,  they 
will  be  finalized  to  help  guide  the  plan. 

The  public  will  be  provided  the 
opportunity  to  review  and  comment  on 
issues  identified  by  BLM  and  the  State, 
identify  new  issues,  and  comment  on 
the  Draft  Planning  Criteria.  A  mailing 
list  is  being  developed  and  will  be  used 
to  communicate  with  and  solicit 
comments  from  local,  state  and  federal 
agencies.  Native  American  tribes,  the 
Eastern  Montana  Resource  Advisory 
Council,  and  the  public  at  large  that 
may  be  affected  by  the  plan.  As  the 
planning  process  proceeds,  these 
publics  will  be  encouraged  to 
participate. 

Public  information  will  be  available  at 
scoping  meetings  to  be  held  at  Broadus, 
Miles  City,  Ashland,  Billings  and 
Helena,  Montana  from  Januan,'  4 
through  January  11,  2001.  See  DATES 
and  ADDRESSES  sections  for  specific 
meeting  information. 

The  BLM  and  the  State  are  seeking 
information  from  individuals, 
organizations,  and  agencies  that  may  be 
affected  by  the  plan.  Specifically,  we 
request  any  issues,  concerns  or 
alternatives  that  should  be  addressed  in 
the  plan  amendment. 

This  notice  meets  the  requirements  of 
40  CFR  1501.7  and  43  CFR  1610.2(c). 

Dated:  December  5.  2000. 
Fred  O'Ferrall, 
Assistant  Field  Manager. 
[FR  Do(  .  00-31447  Filed  12-18-00:  8:4.5  am] 
BILUNG  CODE  4310-$S-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  i^nd  Management 

(MTM  90527;  IDI  33690) 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Montana  and  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed  an 
application  to  withdraw  2,548.42  acres 
of  National  Forest  System  land  to 
preserve  the  unique  resources  of  Lemhi 
Pass  National  Historic  Landmark.  This 
notice  closes  the  land  for  up  to  2  years 
from  location  and  entry  under  the 
United  States  mining  laws.  The  land 
will  remain  open  to  all  activities 
currently  consistent  with  applicable 
Forest  plans  and  those  related  to 
exercise  of  valid  existing  rights. 


DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
March  19,  2001. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Forest 
Supervisor,  Beaverhead-Deerlodge 
National  Forest,  420  Barrett  Street, 
Dillon,  Montana  59725-3572. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katie  Bump,  Project  Coordinator, 
Beaverhead-Deerlodge  National  Forest, 
420  Barrett  Street,  Dillon,  Montana 
59725-3572. 

SUPPLEMENTARY  INFORMATION:  On 

November  28.  2000,  the  Forest  Ser\ice 
filed  an  application  to  withdraw  the 
following-described  National  Forest 
System  land  from  location  and  entn, 
under  the  United  States  mining  laws, 
but  not  the  mineral  leasing  laws,  subject 
to  valid  existing  rights: 

Principal  Meridian.  Montana 

Beaverhead-Deerlodge  National  Forest 
N62.16  arresi 

T.  10S..R.  15  W.. 
Sec.  9,  lots  1  to  4,  inclusive,  and  EVzE''2; 
Sec.  16,  lots  1  and  2.  and  EV2NEV4. 

Boise  Meridian 

Salmon-Chullis  National  Forest  (i. 043. 1 3 

acres  I 

T.  19  N..  R.  25  E.. 
Sec.  10.  SVzSE'  4-, 

Sec.  11.  lot  4.  S'';SW>'4.  and  SWaSEV*; 
Sec.  14.  lots  1  to  5.  inclusive,  lots  7  and 

8,  NW  4.  and  W  l-E'v: 
Sec.  15.  NEW  and  NV;SE'.4. 

The  area  described  contains  approximately 
2.548.42  acres  in  Beaverhead  Count  v , 
Montana,  and  I.emhi  C^ounty.  Idulio. 

In  addition,  any  non-federal  lands 
within  the  boundary  described  above,  if 
acquired  by  the  United  States,  would 
become  subject  to  the  terms  and 
conditions  of  this  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Forest  Supervisor.  Beaverhead- 
Deerlodge  National  Forest,  at  the 
address  indicated  above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Forest  .Supers'isor 
at  the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
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will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  vears  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  land  uses  which 
may  be  permitted  during  this 
segregative  period  include  all  activities 
currently  consistent  with  applicable 
Forest  plans  and  those  related  to 
exercise  of  valid  existing  rights, 
including  public  recreation  and  other 
activities  compatible  with  preservation 
of  Lemhi  Pass  National  Historic 
Landmark  and  the  Lewis  and  Clark 
National  Historic  Trail. 

Dated:  Dt;(  ember  7.  2000 
Howard  \.  Leimn. 

Chief,  Branch  of  Land  Resources.  Division 
of  Resources 
[FR  Doc.  00-32293  Filed  12-18-00.  8;45  ami 

aiLUNG  C00€  3410-11 -P 


DEPARTMErfT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  9,  2000.  Pursuant  to  section 
60  13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service.  1849  C  St..  NVV. 
NC400.  Washington.  DC  20240.  Written 
comments  should  be  submitted  by 
January  3.  2001. 

Carol  D.  Shull. 

Keeper  of  the  National  Register. 

C\LIFOR.\L\ 

Los  Angeles  County 

Venice  of  .\merica  House,  1223  Cabrillo 
.■\ve..  Los  Angeles.  00001623 

San  Francisco  County 

Haa.s  Candv  Factory.  54  Mint  St..  San 
Franciscu,  00001622 


COLORADO 

Rnult  County 

First  National  Bank  Building.  803-807 
Lini  oin  .Nvf  .  and  57'  2  8th  St..  Steamboat 
Spnngs.  110001624 

coNT^Ecncirr 

Hartford  (;ounty 

South  End  Historic  District.  Roughly 
bounded  Last  Rd..  Willis  St.,  George  St.. 
and  .South  St.,  Bristol.  00001625 

IDAHO 

Franklin  County 

Rein  Hall.  1 11  K  Main  St..  Franklin. 
0000162" 

Minidoka  County 

Rupert  town  Square  Historic  District, 
Roughly  bounded  by  7th  St..  E  St.,  5th  St. 
and  F  St..  Rupert.  00001626 

ILLINOIS 

(^ook  County 

Graceland  Cemeferv.  4001  N  Clark  St., 
Chicago.  00001628 

INDIANA 

Marshall  County 

Hemminger  Travel  Lodge.  800  Lincolnway 
East.  Plymouth,  00001629 

LOUISIANA 

Caddo  Parish 

Fair  Park  High  School,  3222  Greenwood  Rd  , 
Shreveport.  00001630 

MAINE 

Aroostook  County 

.■\nderson  Bros  Store.  280  Main  St., 
Stockholm,  00001635 

Kennebec  County 

Ciilhum  School.  Arnold  Rd.,  0.4  mi.  S  of  jet 
with  ME  27.  Pittston.  00001633 

Lincoln  County 

Main  Street  Historic  District  (Boundarv 
Increase).  170-270  Main  St..  4-5  Bristol 
Rd  .  Damanscotta,  00001636 

Oxford  County 

.■\ndover  Hook  and  Ladder  Company 
Building.  39  Elm  St.,  .^ndover,  00001631 

Greenwood  Town  Hall,  Former,  270  Main  St. 
Locke  Mills,  00001634 

Sagadahoc  County 

Gathance  Water  Tower,  Gathance  Rd.  jet. 
with  Beechwood  Dr..  Topsham.  00001637 

Washington  County 

Gallison  .Memorial  I.ibrarv.  US  1.  0.5  mi.  W 
of  jet   with  IS  lA,  Harrington,  00001632 

MICHIGAN 

Oceana  County 

Navigation  Structures  at  Pentwater  Harbor. 
West  End  of  Lowell  St.,  Pentwater, 
00001638 


NEVADA 

Douglas  County 

|obs  Peak  Ranch.  144  Summit  Ridge  Way. 
Genoa.  00001639 

NORTH  CAROUNA 

Guilford  County 

Adams,  [ohn  H.,  House,  1108  N.  Main  St  . 
High  Point,  00001641 

Mecklenburg  County 

Union  Storage  and  Warehouse  Company 
Building,  1000  W,  Morehead  St..  Charlotte, 
00001640 

NORTH  DAKOTA 

Morton  County 

German  Evangelical  St.  Johns  Church — 
Deutsche  Evangelische  St.  Johannes 
Kirche,  624  Church  Ave,,  Hebron, 
00001642 

WISCONSIN 

(efferson  County 

Jefferson  High  School,  201  S,  Copeland  Ave.. 
Jefferson.  00001643 

WYOMING 

Converse  County 

Morton  Mansion.  425  Center  St..  Douglas, 

00001644 

To  assist  in  the  preservation  of  this  historic 
property  the  comment  period  for  the 
following  resource  has  been  shortened  to 
three  (3)  days: 

MISSOURI 

Greene  County 

Second  Baptist  Church  (Colored),  729  North 
Washington,  Springfield,  00001620 

[FR  Doc.  00-32203  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  4310-70-U 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-440] 

Certain  4-Androstenediol;  Notice  of 
investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
November  13,  2000,  under  section  337 
of  the  Tariff  Act  of  1930,  as  amended, 
19  U.S.C.  1337,  on  behalf  of  LPJ,  Inc.  of 
Seymour,  Illinois.  An  amendment  to  the 
complaint  was  filed  on  December  5, 
2000.  The  complaint,  as  amended, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 


certain  4-Androstenediol  by  reason  of 
infringement  of  claims  1-4  of  U.S. 
Letters  Patent  5,880,117.  The  complaint 
further  alleges  that  an  industry  in  the 
United  States  exists  as  required  by 
subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
general  exclusion  order  and  permanent 
cease  and  desist  orders. 
ADDRESSES:  The  complaint,  as  amended, 
except  for  any  confidential  information 
contained  therein,  is  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  112,  Washington,  DC 
20436,  telephone  202-205-2000. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  shotild  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Goalwin,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 

2574. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(1998). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  December  13,  2000,  Ordered  That— 

(1)  Ptirsuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  4-Androstenediol 
by  reason  of  infringement  of  claims  1,2, 
3,  or  4  of  U.S.  Letters  Patent  5,880,117. 
and  whether  an  industry  in  the  United 
States  exists  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 


(a)  The  complainant  is — LPJ  Research, 
Inc,  205  South  Main  Street,  P.O.  Box 
160,  Seymour,  Illinois  61875. 

{b)  The  respondent  is  the  following 
company  alleged  to  be  in  violation  of 
section  337,  and  the  party  upon  which 
the  complaint  is  to  be  served — 
Changzhou  Huabang  Pharmaceutical 
Group,  Ltd.,  22/F,  International 
Building,  Changzhou,  Jiangsu,  China, 

(c)  Aime  Goalwin,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Room  401-P,  Washington, 
D.C.  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

A  response  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondent  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
response  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  notice 
of  investigation.  Extensions  of  time  for 
submitting  a  response  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Conmiission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  December  14.  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  00-32309  Filed  12-18-00;  8:45  am] 

BIIXING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-288] 

Ettiyl  Alcohol  for  Fuel  Use: 
Determination  of  the  Base  Quantity  of 
Imports 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Notice  of  determination. 

SUMMARY:  Section  7  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act.  as  amended  (19  U.S.C.  2703  note), 
which  concerns  local  feedstock 
requirements  for  fuel  ethyl  alcohol 
imported  by  the  United  States  from  CBI- 
beneficiary  countries,  requires  the 
Commission  to  determine  aimually  the 
U.S.  domestic  market  for  fuel  ethyl 
alcohol  during  the  12-month  period 
ending  on  the  preceding  September  30. 
The  domestic  market  determination 
made  by  the  Commission  is  to  be  used 
to  establish  the  "base  quantity"  of 
imports  that  can  be  imported  with  a 
zero  percent  local  feedstock 
requirement.  The  base  quantity  to  be 
used  by  the  U.S.  Customs  Service  in  the 
administration  of  the  law  is  the  greater 
of  60  million  gallons  or  7  percent  of  U.S. 
consumption  as  determined  by  the 
Commission.  Beyond  the  base  quantity 
of  imports,  progressively  higher  local 
feedstock  requirements  arc  placed  on 
imports  of  fuel  ethyl  alcohol  and 
mixttires  from  the  CBI-beneficiary 
countries. 

For  the  12-month  period  ending 
September  30,  2000,  the  Commission 
has  determined  the  level  of  U.S. 
consumption  of  fuel  ethyl  alcohol  to  be 
1.61  billion  gallons.  Seven  percent  of 
this  amount  is  112.7  million  gallons 
(these  figiu^s  have  been  rounded). 
Therefore,  the  base  quantity  for  2001 
should  be  112.7  million  gallons. 
FOR  FURTHER  INFORMATION  CONTACT: 
Devry  Boughner  (202)  205-3313. 
dboughner@usitc.gov,  in  the 
Commission's  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigation  contact  Mr.  William 
Gearhart,  wgearhart@usitc.gov,  of  the 
Commission's  Office  of  the  General 
Counsel  at  (202)  205-3091. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

Background 

For  purposes  of  making 
determinations  of  the  U.S.  market  for 
fuel  ethyl  alcohol  as  required  by  section 
7  of  the  Act,  the  Commission  instituted 
Investigation  No.  332-288,  Ethyl 
Alcohol  for  Fuel  Use:  Determination  of 
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the  Base  Quantity  of  Imports,  in  March 
1990.  The  Commission  uses  official 
statistics  of  the  U.S.  Department  of 
Energy  to  make  these  determinations  as 
well  as  the  PIERS  database  of  the 
Journal  of  Commerce,  which  is  based  on 
U.S.  export  declarations 

Section  225  of  the  Customs  and  Trade 
Act  of  1990  (Pub  L.  101-382.  August 
20,  1990)  amended  the  original  language 
set  forth  in  the  Steel  Trade 
Liberalization  Program  Implementation 
Act  of  1989.  The  amendment  requires 
the  Commission  to  make  a 
determination  of  the  U.S.  domestic 
market  for  fuel  ethyl  alcohol  for  each 
year  after  1989. 

Is.sued;  December  14.  2000. 

Bv  order  of  the  Commission 
Donna  R.  Koehnke. 
Secrctan,' 
[FR  Doc.  00-32256  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  702O-02-F 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-861  (Final)] 

Certain  Expandable  Polystyrene 
Resins  From  Indonesia 

Determination 

On  the  basis  of  the  record'  developed 
m  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industrv  in 
the  United  States  is  not  materially 
injured  or  threatened  with  material 
injurv'  and  the  establishment  of  an 
industrv'  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Indonesia  of  certain 
expandable  polystyrene  resins,  provided 
for  in  subheading  3903.11  00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  November  22, 
1999,  following  receipt  of  a  petition 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  BASF 
Corp.,  Mount  Olive,  N);  Huntsman 
Expandable  Polymers  Co  LC.  Salt  Lake 
City,  UT;  NOVA  Chemicals,  Inc..  Moon 
Township,  PA;  and  StvToChem  VS.. 
Ltd.,  Radnor.  PA.  The  final  phase  of  the 


investigation  was  scheduled  by  the 
Commission  following  notification  of  a 
preliminary  determination  by  the 
Department  of  Commerce  that  imports 
of  certain  expandable  polystyrene  resins 
from  Indonesia  were  being  sold  at  LTFV 
within  the  meaning  of  section  733(b)  of 
the  Act  (19  U.S.C.  1673b{b)).  Notice  of 
the  scheduling  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
Intematioaal  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Re^ster  of  August 
9.  2000  (65  FR  48731,  August  9,  2000). 
The  hearing  was  held  in  Washington, 
DC.  on  November  7,  2000,  and  all 
persons  who  requested  the  opportunity 
were  permitted  to  appear  in  person  or 
by  counsel. 

The  Commission  transmitted  its 
determination  in  this  review  to  the 
Secretary  of  Commerce  on  December  20, 
2000.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3377 
(December  2000),  entitled  Certain 
Expandable  Polystyrene  Resins  from 
Indonesia:  Investigation  No.  730-TA- 
861  (Final). 

By  order  of  the  Commission. 

Issued  DHcember  13,  2000. 
Donna  R.  Koehnke, 
Sf(  rt'tan 
|FR  Doc  00-32255  Filed  12-18-00:  8:45  am) 

HLUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  TA-201-72) 

Extruded  Rubber  Thread 

Determination 

On  the  basis  of  the  information  in  the 
investigation,  the  Commission 
determines,  pursuant  to  section  202(b) 
of  the  Trade  Act  of  1974,  that  extruded 
rubber  thread'  is  not  being  imported 
into  the  United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury  or  the  threat  of  serious 
injury  to  the  domestic  industry 


'  The  record  is  defined  in  sec.  207.2(0  of  the 
Commissions  Rules  of  Practice  and  Procedure  (19 
CFR  5  207  2(f)), 


'  Fur  purpo.ses  of  this  investigation,  extruded 
ruhber  thread  is  defined  as  vulcanized  rubber 
thread,  obtained  hv  extrusion  of  stable  or 
1  one  entrateii  natural  rubber  latex  of  any  cross 
sertional  shape,  measuring  from  0  18  mm  (which  is 
0  007  UK  h  or  140  gauge)  to  1  42  mm  (which  is  0  056 
inch  or  IH  gauge!  in  diameter  Such  extruded  rubber 
thread  is  i  lassified  in  heading  4007  00  of  the 
Harmonized  Tariff  .Schedule  of  the  I'nited  States 
(HTS)  Although  the  UTS  category'  is  provided  for 
convenience  and  ( !ustonis  purposes,  the  written 
descnpttun  of  the  merchandise  is  dispositive 


producing  an  article  like  or  directly 
competitive  with  the  imported  article. 

Background 

Following  receipt  of  a  properly  filed 
petition  on  June  5,  2000,  by  counsel  on 
behalf  of  North  American  Rubber 
Thread,  Fall  River.  MA,  the  Commission 
instituted  investigation  No.  TA-201-72, 
Extruded  Rubber  Thread,  under  section 
202  of  the  Trade  Act  of  1974  to 
determine  whether  extruded  rubber 
thread  is  being  imported  into  the  United 
States  in  such  increased  quantities  as  to 
be  a  substantial  cause  of  serious  injury, 
or  the  threat  thereof,  to  the  domestic 
industry  producing  an  article  like  or 
directly  competitive  with  the  imported 
article. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  the 
scheduling  of  public  heiirings  to  be  held 
in  connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  June  22,  2000  (65  FR 
38856).  The  hearing  in  connection  with 
the  injury  phase  of  the  investigation  was 
held  on  September  6,  2000,  in 
Washington,  DC;  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  President  on  December  4,  2000.  The 
views  of  the  Commission  are  contained 
in  USITC  Publication  3375,  December 
2000.  entitled  Extruded  Rubber  Thread 
(Inv.  No.  TA-201-72). 

By  order  of  the  Commission. 

Issued:  December  12.  2000. 
Donna  R.  Koehnke, 
Secretary 
|FR  Doc.  00-32252  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[ItwMtigation  No.  332-423] 

The  Effects  of  EU  Policies  on  the 
Competitive  Position  of  tt>e  U.S.  and 
EU  Horticultural  Products  Sectors 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  December  7,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  Douglas  Newman 
(202-205-3328;  newman@usitc.gov), 
Tim  McCarty  (202-205-3324; 
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mccarty@usitc.gov),  or  Cathy  Jabara 
(202-205-3309;  jabara@usitc.gov), 
Agriculture  and  Forest  Products 
Division,  Office  of  Industries,  or  for 
information  on  legal  aspects,  William 
Gearhart  (202-205-3091; 
wgeaThart@usitc.gov),  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  Hearing  impaired 
persons  can  obtain  information  on  this 
study  by  contacting  the  Commission's 
TDD  terminal  on  (202)  205-1810. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

Background 

In  response  to  a  letter  received  on 
November  16,  2000,  from  the  United 
States  Trade  Representative,  the 
Commission  instituted  an  investigation 
for  the  purpose  of  preparing  a  report 
that  will  describe  the  eflfects  of  EU 
policies  on  the  competitive  position  of 
the  U.S.  and  EU  horticidtural  products 
sectors  generally,  and  for  several 
specific  products. 

As  requested,  the  Commission's 
report  will  include  the  following: 

(1)  A  description  of  the  U.S.  and  EU 
fresh  and  processed  horticulttu-al 
products  sectors,  including  recent 
patterns  of  production,  consumption, 
and  trade; 

(2)  A  description  and  analysis  of  the 
conditions  of  trade  in  various 
horticultural  products  between  the  U.S. 
and  EU  and  third  countries,  including 
tariff  treatment  and  use  of  export 
subsidies; 

(3)  A  description  and  analysis  of  EU 
and  member  state  domestic  support 
programs  and  policies  used  to  assist 
horticultural  products  producers, 
shippers,  and  exporters;  and 

(4)  An  analysis  of  the  effects  of  EU 
policies  on  trade  between  the  U.S.  and 
EU  industries  in  specific  horticultural 
products  sectors,  especially  the  effects 
of  tariffs  and  assistance  programs  and 
other  significant  factors,  such  as 
production  and  marketing  costs, 
exchange  rates,  and  prices. 

The  report  will  specifically  address 
the  following  horticultiual  products 
identified  by  the  USTR:  Citrus 
(including  fresh  oranges,  fresh 
Clementines,  fresh  lemons,  and  orange 
juice),  deciduous  fruit  (including  fresh 
apples,  fresh  pears,  fresh  peaches,  and 
processed  peaches),  dried  pruines,  tree 
nuts  (including  almonds,  walnuts,  and 
hazelnuts),  tomatoes  (including  fresh 
tomatoes  and  processed  tomatoes),  and 
wine.  The  USTR  stated  that  it  intends  to 
make  available  to  the  public  the  portion 
of  the  report  that  addresses  points  (1)- 
(3)  above,  and  that  the  portion  of  the 


report  that  addresses  point  (4)  above 
will  be  national  security  classified. 

Preliminary  Written  Comments 

In  order  to  assist  the  Commission  in 
identifying  the  issues  affecting  the 
above  sectors,  the  Commission  requests 
that  interested  parties  provide 
preliminary  written  comments  on  such 
issues  by  March  1,  2001.  All 
preliminary  written  comments  should 
be  addressed  to  the  Secretary,  United 
States  International  Trade  Commission, 
500  E  Street,  SW,  Washington,  DC 
20436.  Interested  parties  are  also 
encouraged  to  provide  further 
information  at  the  public  hearing  and  in 
prehearing  and  posthearing  briefs/ 
statements. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street,  SW.  Washington, 
DC,  beginning  at  9:30  a.m.  on  April  26, 
2001.  All  persons  will  have  the  right  to 
appear,  by  counsel  or  in  person,  to 
present  information  and  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street,  SW, 
Washington,  DC  20436,  no  later  than 
5:15  p.m„  April  12,  2001.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  April  16,  2001;  the  deadline 
for  filing  posthearing  briefs  or 
statements  is  5:15  p.m.,  June  11,  2001. 
In  the  event  that,  as  of  the  close  of 
business,  April  12,  2001,  no  witnesses 
are  scheduled  to  appear  at  the  hearing, 
the  hearing  will  be  canceled.  Any 
person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-1806)  after  April 
12,  2001,  to  determine  whether  the 
hearing  will  be  held. 

Written  Submissions  . 

In  lieu  of,  or  in  addition  to, 
participating  in  the  hearing,  interested 
persons  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Commercial 
or  financial  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  must  be  provided 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§  201.6  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 


confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  persons.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  at  the  earliest 
practical  date  and  should  be  received  no 
later  than  the  close  of  business  on  June 
11,  2001.  All  submissions  should  be 
addressed  to  the  Secretary.  United 
States  International  Trade  Commission, 
500  E  Street  SW,  Washington,  DC 
20436.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary'  by  facsimile  or  electronic 
means. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

Issued:  December  12.  2000. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  00-32253  Filed  12-18-00:  8:45  am) 

BILUNG  CODE  7020-02-f> 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-437] 

Certain  Synchronous  Dynamic 
Random  Access  Memory  Devices  and 
Modules  and  Products  Containing 
Same;  Notice  of  Decision  To  Review  an 
Initial  Determination  Terminating  the 
Investigation  Based  on  Withdrawal  of 
the  Complaint 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
an  initial  determination  (ID)  (Order  No. 
1)  issued  by  the  presiding 
administrative  law  judge  (ALJ) 
terminating  the  above-captioned 
investigation  based  on  withdrawal  of 
the  complaint  by  complainant  Rambus 
Inc.  The  Commission  does  not  wish  to 
receive  written  submissions  from  the 
parties  in  connection  with  its  review  of 
the  ID. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Yaworski.  Esq..  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission.  500  E  Street.  SW.. 
Washington,  DC  20436.  telephone  (202) 
205-3096.  Hearmg-impaired  persons  are 
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advised  that  information  on  this  matter 
can  be  obtained  by  contactmg  the 
Commission's  TDD  Terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov) 

SUPPLEMENTARY  INFORMATION: 

The  Commission  instituted  this 
investigation  on  October  5,  2000.  based 
on  a  complaint  filed  by  Rambus  Inc  of 
Mountain  View,  California.  The 
complaint  alleged  a  violation  of  section 
337  of  the  Tariff  Act  of  1930.  19  U.S.C. 
1337,  based  on  infringement  of  claims  of 
three  U.S.  patents  (U.S.  Letters  patent 
6,038.195,  US  Letters  Patent  5,953,263, 
and  U.S.  Letters  Patent  6.034,918) 
owned  by  complainant.  The 
respondents  named  in  the  investigation 
were  Hyundai  Electronics  Industries 
Co..  Ltd.  of  Korea  and  Hyundai 
Electronics  America  of  San  Jose, 
California  (collectively  'Hyundai  ").  The 
investigation  was  assigned  to 
Administrative  Lay  Judge  Sidney  Harris, 
65  FR  60684.  On  October  6,  2000, 
complainant  Rambus  moved  to 
withdraw  its  complaint  and  terminate 
the  investigation.  Rambus'  motion  was 
responded  to  by  Hyundai  and  the 
Commission  investigative  attorney 
("L\").  On  November  8,  2000,  the  ALJ 
issued  an  ID  terminating  the 
investigation  based  on  Rambus' 
withdrawal  of  its  complaint,  but  with 
the  condition  that,  if  the  Commission 
institutes  a  subsequent  investigation 
based  on  a  complaint  filed  by  Rambus 
involving  one  or  more  of  the  same 
patents,  then  such  investigation  should 
be  assigned  to  the  same  ALJ.  unless 
exceptional  circumstances  require 
assignment  to  another  ALJ.  The  ALJ 
found  that  Rambus  had  engaged  in 
impermissible  judge  shopping.  Rambus 
and  the  lA  petitioned  for  review  of  the 
ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.  19  U.S.C.  1337,  and  section 
210.43(d)  of  the  Commission's  Rules  of 
Practice  and  Procedure,  19  CFR 
210.43(d). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington.  DC  20436, 
telephone  202-205-2000.  Copies  of 
these  documents  may  also  be 
downloaded  from  the  Commission's 
Internet  server  at  http://www/usitc.gov. 

By  order  of  the  Commission. 


Issued   Det:ember  l.l.  2000 
Donna  R.  Koehnke. 

Secretary. 

[FR  Do.    00-322M  Filed  12-18-00;  8:45  ami 

BILUNG  CODE  70aO-02-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[DEA  #207E] 

Controlled  Substances:  Established 
Initial  Aggregate  Production  Quotas 
for  2001 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  aggregate  production 
quotas  for  2001. 


SUMMARY:  This  notice  establishes  initial 
2001  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  11  of  the  Controlled  Substances  Act 
(CSA). 

EFFECTIVE  DATE:  December  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza.  Chief.  Drug  k 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration, 
Washington,  DC  20537.  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATKM:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  Schedules  I  and  II.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn, 
has  redelegated  this  function  to  the 
Deputy  Administrator,  pursuant  to 
Section  0. 1 04  of  Title  28  of  the  Code  of 
Federal  Regulations. 

The  2001  aggregate  production  quotas 
represent  those  quantities  of  controlled 
substances  that  may  be  produced  in  the 
United  States  in  2001  to  provide 
adequate  supplies  of  each  substance  for: 
The  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States;  lawful  export 
requirements;  and  the  establishment 
and  maintenance  of  reserve  stocks  (21 
use.  826(a)  and  21  CFR  1303.11). 
These  quotas  do  not  include  imports  of 
controlled  substances  for  use  in 
industrial  processes. 

On  October  4,  2000,  a  notice  of  the 
proposed  initial  2001  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Federal  Register  (65 
FR  59214).  All  interested  persons  were 
invited  to  comment  on  or  object  to  these 


proposed  aggregate  production  quotas 
on  or  before  November  3,  2000. 

Five  companies  commented  on  a  total 
of  twenty  Schedules  I  and  II  controlled 
substances  within  the  published 
comment  period.  The  companies 
commented  that  the  proposed  aggregate 
production  quotas  for  alfentanil, 
amphetamine,  dextropropoxyphene, 
dihydrocodeine,  dihydromorphine, 
fentanyl,  geimma-hydroxybutyric  acid, 
hydrocodone  (for  sale),  hydromorphone. 
levorphanol,  methamphetamine  (for  . 
conversion),  methylphenidate. 
noroxymorphone  (for  conversion), 
opium,  oxycodone  (for  conversion), 
oxymorphone  and  sufentanil  were 
insufficient  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  for  the 
establishment  and  maintenance  of 
reserve  stocks.  The  companies  eilso 
commented  that  the  proposed  aggregate 
production  quotas  for  codeine  (for 
conversion),  hydrocodone  (for 
conversion)  and  morphine  (for 
conversion)  could  be  reduced. 

In  addition,  two  comments  were 
received  after  the  published  comment 
period  had  ended  (dated  November  6, 

2000  and  November  10,  2000).  These 
comments  requested  that  the  aggregate 
production  quotas  for  amphetamine, 
anileridine,  methadone  (for  sale), 
methadone  intermediate  and 
methylphenidate  be  increased.  These 
comments  were  taken  into  consideration 
in  determining  the  established  initial 

2001  aggregate  production  quotas  for 
these  substances. 

DEA  has  taken  into  consideration  the 
above  comments  along  with  the  relevant 
2000  manufacturing  quotas,  current 
2000  sales  and  inventories,  2001  export 
requirements  and  research  and  product 
development  requirements.  Based  on 
this  information,  the  DEA  has  adjusted 
the  initial  aggregate  production  quotas 
for  alfentanil,  dihydrocodeine, 
dihydromorphine.  hydrocodone  (for 
sale),  hydrocodone  (for  conversion), 
levorphanol,  methamphetamine  (for 
conversion),  noroxymorphone  (for 
conversion),  opium  and  sufentanil  to 
meet  the  legitimate  needs  of  the  United 
States. 

Regarding  amphetamine,  anileridine. 
codeine  (for  conversion), 
dextropropoxyphene,  fentanyl,  gamma- 
hydroxybutyric  acid,  hydromorphone, 
methadone  (for  sale),  methadone 
intermediate,  methylphenidate, 
morphine  (for  conversion),  oxycodone 
(for  conversion)  and  oxymorphone,  the 
DEA  has  determined  that  the  proposed 
initial  2001  aggregate  production  quotas 
are  sufficient  to  meet  the  current  2001 
estimated  medical,  scientific,  research 
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and  industrial  needs  of  the  United 
States. 

Pursuant  to  section  1303  of  title  21  of 
the  Code  of  Federal  Regulations,  the 
Deputy  Administrator  of  the  DEA  will, 
in  early  2001 ,  adjust  aggregate 
production  quotas  and  individual 
manufacturing  quotas  allocated  for  the 
year  based  upon  2000  year-end 
inventory  and  actual  2000  disposition 


data  supplied  by  quota  recipients  for 
each  basic  class  of  Schedule  I  or  II 
controlled  substance. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U,S.C.  826),  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 


Deputy  Administrator  pursuant  to 
Section  0.104  of  Title  28  of  the  Code  of 
Federal  Regulations,  the  Deputy 
Administrator  hereby  orders  that  the 
2001  initial  aggregate  production  quotas 
for  the  following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Betsic  Class 


Established 

Initial  2001 

Quotas 


Schedutol 

2,5-DimethoxyamphetamJne  

2,5-Dlmettioxy~4-ethylamphetamlne  (DOET)  

3-Methylfentanyl 

3-Methytthiofentanyl 

3.4-Methylenedioxyamphetamine  (MDA)  

3,4-Methylenedloxy-N-ethylamphetamlne  (MDEA)  

3,4-Methylenedioxymethamphetamin6  (MDMA)  

3,4,  5-Trimethoxyamphetamlne  

4-Bromo-2,5-Dimethoxyamphetamine  (DOB) 

4-Bromo-2.5-DJmethoxyphenethylamine  (2-CB) 

4-Methoxyamphetamine  

4-Mettiylamlnorex  

4-Methyl-2,5-Dimett)oxyamphetamlne  (DOM)  

5-MettK)xy-3,4-Methylenedloxyamphetamlne 

Acetyl-alpha-methylfentanyl 

AcetyWIhydrocodeine 

Acetylmethadol  

Allyiprodlne  

Alphacetytmethadol 

Alpha-ethyltryptamine  

AlphameprodJne 

Alphamethadol 

Alpha-methytfentanyl  

Alpha-mettiytthiofentanyl 

Aminorex 

Benzylmorphine  

Betacetylmethadol  

Beta-hydroxy-3-mettiylfentany1  

Beta-hydroxyfentanyl  

Betameprodlne 

Betamethadol 

Betaprodlne 

Bufotenlne 

Cathinone 

Codelne-N-oxide 

Diethyltryptamlne  

Difenoxin  

Dihydromorphine 

DImethyltryptamine  

Gamma-hydroxybutyric  acid 

Heroin  

Hydroxypethidine  

Lysergic  acid  diethylamide  (LSD) 

Marihuana  

Mescaline 

Methaqualone  

Methcathinone  

Morphine-N-oxide  

N,N-Dimethylamphetamine 

N-Ethyl-l-Phenylcyclohexylamine(PCE)  

N-Ethylamphetamine  

N-Hydroxy-3.4-Methylenedloxyamphetamine 

Noracymethadol 

Norievorphanol 

Nonmethadone  

Normorphine  

Para-fluorofentanyl 

Pholcodine  


15.501.000 

2 

14 

2 

25 

30 

10 

2 

2 

2 

201.000 

2 

2 

2 

2 

2 

2 

2 

7 

2 

2 

2 

2 

2 

7 

2 

2 

2 

2 

2 

2 

2 

2 

9 

2 

2 

9.000 

771.000 

2 

15,000,000 

2 

2 

37 

350.000 

7 

19 

11 

2 

7 

S 

7 

2 

2 

2 

7 

7 

2 

2 
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Basic  Class 


Propiram  . 
Psilocybin 
Psilocyn  .. 


Tetrahydrocannabinols 

Thiofentanyl 
Trimependine  


Schedule  II 


1 -Phenylcyclohexylamine  

1  -Pipendtnocyclohexanecarbonitrile  (PCC) 

Alfentanil        

Alphaprodine  

Amobarbital     

Amphetamine  


Cocaine  

Codeine  (for  sale)      

Codeine  (for  conversion) 
Dextropropoxyphene 

Dihydrocodeme         

Diphenoxylate  


Ecgonine        

Ethylmorphine  

Fentanyi  

Glutethimide    

Hydrocodone  (for  sale)    

Hydrocodone  (for  conversion)  

Hydromorphone     

Isomethadone  

Levo-alphacetylmethadol  (LAAM) 

Levomethorphan  

Levorphanol    


Mependine         

Methadone  (for  sale)  • 

Methadone  (for  conversion) : - 

Methadone  Intermediate        

Methamphetamine 

850.000  grams  of  levo-desoxyephednne  for  use  m  a  non-controlled,  non-prescnption  product,  2.286,000  grams  for  meth- 
amphetamine for  conversion  to  a  Schedule  III  product,  and  51. (XX), grams  for  methamphetamine  (for  sale)  

Methylphenidate  

Morphine  (for  sale)       

Morphine  (for  conversion) 

Nabilone 

Noroxymorphone  (tor  sale)    

Noroxymorphone  (for  conversion)  

Opium       

Oxycodone  (for  sale)     

Oxycodone  (for  conversion)   

Oxymorphone  

Pentobart)ilal - 

Pher>cydidine 

Phenmetrazine 

Phenylacetone  

Secobarbital  

Sufentanil  : 

Thebaine  


Established 

Initial  2001 

Quotas 


415,000 
2 
2 

131,000 
2 
2 


12 

10 

3,500 

2 

12 

10,958,000 

251.000 

43,248,000 

59,051,000 

134,401,000 

474,000 

401,000 

51,000 

12 

440,000 

2 

22,325,000 

18,000,000 

1.409,000 

12 

41,000 

2 

23,000 

10,168,000 

8,347,000 

60,000 

9,503,000 

3,187,000 


14,957,000 

14,706,000 

117,675.000 

2 

25.000 

4,000,000 

630,000 

46,680,000 

449,000 

264,000 

22,037,000 

40 

2 

10 

12 

1,700 

65,596,000 


The  Deputy  Administrator  further 
orders  that  aggregate  production  quotas 
for  all  other  Schedules  I  and  II 
controlled  substances  included  in 
sections  1308.11  and  1308.12  of  title  21 
of  the  Code  of  Federal  Regulations  be 
established  at  zero 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866. 


This  action  does  not  preempt  or 
modify  any  provisions  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
action  does  not  have  federalism 
implications  warranting  the  application 
uf  Executive  Order  13132. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 


whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  establishment  of 
aggregate  production  quotas  for 
Schedules  I  and  11  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  The  quotas  are 
necessairy  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 


reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regxilatory  flexibility  analysis. 

This  action  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

This  action  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the  . 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  action  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1966.  This  action  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

The  Drug  Enforcement 
Administration  makes  every  effort  to 
write  clearly.  If  you  have  suggestions  as 
to  how  to  improve  the  clarity  of  this 
regulation,  call  or  write  Frank  L. 
Sapienza,  Chief,  Drug  &  Chemical 
Evaluation  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537,  telephone  (202)  307-7183. 

Dated:  December  11,  2000. 
Julio  F.  Mercado, 

Deputy  Administrator 

[PR  Doc.  00-32299  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  4410-09-M 


NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Public  Comment  Period  on  the  Draft 
Memorials  and  Museums  Master  Plan 

agency:  National  Capital  Planning 

Commission. 

action:  Availability  of  the  draft 

memorials  and  museums  master  plan 

and  opening  of  the  public  comment 

period. 

summary:  The  Joint  Task  Force  on 
Memorials,  comprised  of  the  National 


Capital  Planning  Commission,  the 
Commission  of  Fine  Arts,  and  the 
National  Capital  Memorial  Commission, 
has  opened  a  45-day  public  comment 
period  on  a  Draft  Memorials  and 
Museums  Master  Plan.  The  draft  master 
plan  identifies  102  sites  for  new 
memorials  and  museums  and  provides 
general  guidelines  for  where  and  how 
these  facilities  should  be  developed,  as 
well  as  siting  criteria  and 
implementation  strategies. 

DATES:  Public  testimony  on  the  proposal 
will  be  taken  at  a  public  meeting  from 
5:30  pm  to  8:30  pm  on  Thursday, 
January  11,  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Capital  Planning 
Commission  Office,  401  9th  Street,  NW, 
North  Lobby,  Suite  500,  Washington,  DC 
20576. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  master  plan  are  available  from  the 
National  Capital  Plaiming  Commission, 
401  9th  Street,  NW,  North  Lobby,  Suite 
500,  Washington,  DC  20576.  hidividuals 
interested  in  testifying  at  the  meeting 
should  call  the  National  Capital 
Planning  Commission,  202-482-7200, 
no  later  than  12:00  Noon  the  day  before 
the  meeting  to  register  in  advance. 
Members  of  the  public  who  wish  to 
testify  and  have  not  signed  up  in 
advance  may  sign  up  at  the  meeting 
before  the  start  of  the  session.  Each 
testifier  will  be  limited  to  five  minutes, 
and  will  generally  be  scheduled  on  a 
first-come  basis.  Written  comments  may 
be  submitted  before,  during,  or  after  the 
public  meeting.  Comments  may  be 
mailed  to  the  attention  of  Ron  Wilson  at 
the  National  Capital  Planning 
Commission.  Conunents  may  also  be 
sent  by  fax:  202-482-7272  or  by  e-mail: 
info@ncpc.gov.  All  comments  should  be 
received  by  the  end  of  the  comment 
period,  January  31,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Wilson,  202-^82-7242. 

Dated:  December  1 1 ,  2000. 
Ash  Jain, 

General  Counsel  and  Legislative  Liaison. 
National  Capital  Planning  Commission. 
[PR  Doc.  00-32210  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  7520-01 -U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-255] 

Consumers  Energy  Co.;  Palisades 
Plant;  Notice  of  Consideration  of 
Approval  of  Transfer  of  Operating 
Authority  Under  Facility  Operating 
Ucense  and  Conforming  Amerxlment, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  operating  authority  under 
Facility  Operating  License  No.  DPR-20 
for  the  Palisades  Plant,  ciurently  held 
by  Consumers  Energy  Company  (CEC), 
as  owner  and  licensed  operator  of  the 
Palisades  Plant.  The  transfer  would  be 
to  an  operating  company  called  Nuclear 
Management  Company,  LLC  (NMC).  The 
Commission  is  also  considering 
amending  the  license  for  administrative 
purposes  to  reflect  the  proposed 
transfer.  If  authorized  to  operate  the 
facility,  NMC,  according  to  the 
application  described  below,  will  also 
act  as  the  general  licensee  for  the 
Independent  Spent  Fuel  Storage 
Installation  at  the  Palisades  Plant, 
pursuant  to  10  CFR  72.210. 

By  application  dated  November  21, 
2000,  seeking  approval  of  the  transfer, 
the  Commission  was  informed  that  CEC 
has  entered  into  a  Nuclear  Power  Plant 
Operating  Services  Agreement  with 
NMC.  Under  this  Agreement,  NMC  i-;  to 
assume  exclusive  responsibility  for  the 
operation  and  maintenance  of  the 
Palisades  Plant.  CEC's  ownership  of  the 
Palisades  Plant  will  not  be  affected  by 
the  proposed  transfe*  of  operating 
authority.  Likewise,  CEC's  entitlement 
to  capacity  and  energy  from  the 
Palisades  Plant  will  not  be  affected  by 
the  transfer  of  operating  authority.  No 
physical  changes  to  the  facility  or 
operational  changes  are  being  proposed 
in  the  application. 

The  proposed  amendment  would 
reflect  the  transfer  of  authority  under 
the  license  to  use  and  operate  the 
Palisades  Plant  from  CEC  to  NMC. 
Consistent  with  this  designation  of  NMC 
as  the  entity  authorized  to  use  and 
operate  the  Palisades  Plant,  the 
amendment  would  also  reflect  that  NMC 
would  be  authorized  to  receive,  possess, 
and  use  the  related  licensed  nuclear 
materials,  including  byproduct  and 
special  nuclear  material.  In  addition,  the 
amendment  would  reflect  that  CEC 
would  be  authorized  to  possess,  but  not 
use  or  operate,  the  Palisades  Plant. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly. 
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through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license, 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law.  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  bv  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facilitv  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrarv  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2. 1315.  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

Bv  January  8.  2001.  any  person  whose 
interest  may  be  affected  by  the 
Commission's  action  on  the  application 
mav  request  a  hearing,  and.  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
(Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,  "  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  c(msiderations 
contained  in  10  CFR  2.1308(a). 
L'ntimelv  requests  and  petitions  may  be 
denied,  as  provided  in  10  CIFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 


petitions,  set  forth  in  10  CFR 
2.1308(b)(lH2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Arunas  T.  Udrys,  Esquire. 
Consumers  Energy  Company,  212  West 
Michigan  Avenue.  Jackson.  Michigan 
49201  (tel:  517-788-2513;  fax:  517- 
788-0768;  e-mail: 
atudrys@cmsenergy.com);  and  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  (Commission.  Washington, 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
()(;CLT@NRC.gov);  and  the  Secretary  of 
the  (Commission,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff,  in  accordance 
with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
January  18.  2001,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  (Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  (Commission.  Washington. 
DC  2055.5-0001,  Attention:  Rulemakings 
and  .adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
November  21.  2000.  Documents  may  be 
examined,  and/or  copied  for  a  fee.  at  the 
NRCC's  Public  Document  Room,  located 
at  one  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville. 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Library  component 
on  the  NR(C  Web  site,  http:// 
wv^-w.nrc  gov  (the  Electronic  Reading 
Room). 

Hated  at  Rm  kville.  Maryland  this  llth  day 
of  December  200U. 

For  the  Nuclear  Regulatory  Commission, 
Tae  I.  Kim. 

Acting  Chief.  Section  1.  Project  Directorate 
III,  Division  of  Licensing  Project  Management. 
Office  of  \uclear  Reactor  Regulation. 
|FR  Doc    lH)-:i:!.10S  Filed  12-18-00;  8:4.5  ami 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission 

DATES:  Weeks  of  December  18.  25.  2000. 

January  1,  8,  15,  22.  2001 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland 

STATUS:  Public  and  Closed 

MATTERS  TO  BE  CONSIDERED: 

■4Veek  of  December  18 

Tuesday.  December  19.  2000 

8:30  a.m. 

Discussion  of  Management  Issues 
(Closed— Ex.  2  and  6) 

Wednesday.  December  20.  2000 

9:30  a.m. 

Briefing  on  the  Status  of  the  Fuel  Cycle 
Facility  Oversight  Program  Revision 
(Public  Meeting)  (Contact:  Walt 
Schwink.  30H15-7253) 
This  meeting  wiltTje  webcast  live  at  the 
Web  address — 
n-ww. nrc.gov /live. html 
3:30  p.m. 
Affirmation  Session  (Public  Meeting)  (If 
needed) 

Week  of  December  25 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  December  25. 

Week  of  January  1,  2001— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  January  1 ,  200 1 . 

Week  of  January  8,  2001— Tentative 

Tuesday,  lanuary  9.  2001 

9:30  a.m. 
Briefing  on  EEO  Program  (Public  Meeting) 
(Contact:  Irene  Little.  301-415-7380) 

Wednesdav .  lanuary  10.  2001 

9:25  a.m. 

.•\ffirmation  Session  (Public  Meeting)  (If 
needed) 
9:30  a.m. 

Briefing  on  Status  of  Nuc:lear  Materials 
Safety  (Public  Meeting)  (Contact:  Claudia 
Seelig.  301^15-7243) 
This  meeting  will  be  vvebc:ast  live  at  the 
Web  address — 
iviwv. nrc.gov  live.html 

Week  of  January  15,  2001 — Tentative 

Ifecinesc/oy.  lanuary  17.  2001 

9:25  a.m. 
■.Affirmation  Session  (Public  Meeting)  (If 
needed) 
9:30  a.m. 

Briefing  on  Status  of  Nuclear  Reactor 
Safety  (Public  Meeting)  (Contact:  Mike 
Case.' 301-41,5-1134] 
This  meeting  will  be  webcast  live  at  the 
Web  address — 
ivnw  nrc.gov/live.html 
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Week  of  January  22 — ^Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  January  22. 

•The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording)-(301) 
415-1292.  Contact  person  for  more 
information:  Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at: 
h  ttp  ://www.  nrc.gov/SECY/smj/schedule. h  tm 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  l>e  added  to  it, 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch,  Washington,  DC 
20555  (301-415-1661J.  In  addition, 
distribution  of  this  meeting  notice  over  the 
Internet  system  is  available.  If  you  are 
interested  in  receiving  this  Commission 
meeting  schedule  electronically,  please  send 
an  electronic  message  to  wmh®nrc.gov  or 
dkw@nrc.gov. 

Dated:  December  15,  2000. 
WiUiam  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the  Secretary 
[FR  Doc.  00-32404  Filed  12-15-00;  8:45  am] 

BILLING  CODE  7SS0-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

OPM  Criteria  for  IRS  Broadbanding 
System 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  publicizes  final  criteria 
for  broadbanding  systems  for  the 
Internal  Revenue  Service  (IRS).  The 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998  authorizes  the 
Secretary  of  the  Treasury  to  establish 
one  or  more  broadbanding  systems 
covering  all  or  any  portion  of  the  IRS 
workforce  under  die  General  Schedule 
(GS).  Tide  5,  United  States  Code,  directs 
the  Office  of  Personnel  Management 
(OPM)  to  prescribe  criteria  for  IRS 
broadbanding  systems  and  specifies 
certain  principles  that  such  criteria 
must  follow,  at  a  minimum 

DATES:  Effective  December  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Zygiel,  Workforce 
Compensation  and  Performance  Service, 
Strategic  Compensation  Policy  Center, 
OPM,  1900  E  Street  NW.,  Room  7305, 
Washington,  DC  20415-8320.  202-606- 
8047,  strategiccomp@opm.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998 
(Public  Law  105-206)  authorizes  the 


Secretary  of  the  Treasury  to  establish 
one  or  more  broadbanding  systems 
covering  all  or  any  portion  of  the  IRS 
workforce  under  the  General  Schedule 
(GS).  Section  9509(b)  of  title  5.  United 
States  Code,  directs  OPM  to  prescribe 
criteria  for  IRS  broadbanding  systems 
and  specifies  certain  principles  that 
such  criteria  must  follow,  at  a 
minimum.  OPM  publicized  the  interim 
criteria  in  the  Federal  Register  on  July 
16,  1999,  and  requested  comments. 

The  Criteria 

OPM  developed  the  criteria  after 
conferring  with  the  Department  of  the 
Treasury,  the  Internal  Revenue  Service, 
and  the  National  Treasury  Employees 
Union.  The  criteria  are  broadly  written 
to  give  IRS  the  flexibihty  to  establish 
pay  practices  that  support  mission 
accomplishment,  and  to  base  pay 
decisions  on  performance.  The  criteria 
incorporate  lessons  learned  from 
previous  experience  with  broadbanding 
under  personnel  demonstration  projects. 

Before  implementing  any 
broadbanding  system  under  this 
authority,  IRS  must  develop  written 
plans,  policies,  and  implementing 
procedures  that  address  each  relevant 
criterion,  including  descriptions  of 
broadbanding  structure(s),  classification 
criteria,  positions  covered,  the  method 
of  pay  progression  within  a  band,  pay- 
setting  policies,  policies  for  paying 
supervisors  or  management  officials, 
and  policies  for  converting  positions 
into  broadbanding  systems. 

Section  9509(b)(3)  of  title  5,  United 
States  Code,  requires  that  employees 
covered  by  IRS  broadbanding  systems 
remain  subject  to  the  laws  and 
regulations  covering  General  Schedule 
employees  [e.g.,  locality  payments,  the 
aggregate  limitation  on  pay,  premium 
pay,  and  recruitment  and  relocation 
bonuses  and  retention  allowances), 
except  as  otherwise  provided  in  the 
criteria. 

Changes  From  the  Interim  Criteria 

OPM  made  one  change.  We  gave 
particular  consideration  to  the  unusual 
situation  where  an  employee  is  moved 
out  of  the  broadbanding  system  shortly 
after  entering  it.  In  this  situation,  we 
found  that  the  regular  conversion  rules 
could  produce  an  undesirable  pay 
result.  Therefore,  we  have  modified  the 
rules  for  converting  employees  back  to 
the  General  Schedule  pay  system.  The 
change  affects  only  employees  who 
move  back  to  the  General  Schedule 
before  any  pay  adjustment  event  (e.g., 
any  within-band  increase,  a  promotion, 
or  any  systemwide  pay  adjustment) 
under  the  broadbanding  system.  The 
change  ensures  that  these  employees 


will  not  experience  an  unwarranted  gain 
or  an  unwarranted  loss  in  pay. 

To  make  this  change,  we  added  one 
paragraph  to  Appendix  B — Conversion 
into  Broadbanding  System,  and  revised 
Appendix  C — Procedures  for  Converting 
Employees  Back  to  the  General 
Schedule  Pay  System. 

Comments  on  the  Interim  Criteria 

OPM  received  comments  from  three 
individuals.  The  commenters  were 
concerned  that  broadbanding  could  lead 
to  fewer  and/or  smaller  pay  increases 
for  employees,  and  that  broadbanding 
created  the  potential  for  inequitable 
treatment  of  employees.  The 
commenters  suggested  that 
broadbanding  systems  align  with  the 
IRS's  employee  retention  strategies,  and 
that  OPM  require  IRS  to  collect  and 
report  data  to  permit  demographic 
analysis  of  broadbanding 's  effects, 

OPM  believes  that  the  final  criteria 
and  existing  laws  and  requirements 
address  the  commenters'  concerns  and 
suggestions  appropriately. 

Dated:  December  7.  2000. 
Office  of  Personnel  Management. 
Janice  R.  Lachance. 

Director. 

Table  of  Contents 

I.  Authority 

II.  Applicability 

III.  Broadbanding  System  Plan 
rv.  Definitions 

V.  Broadbanding  Criteria 
Appendix  A — Staffing  Supplements 
Appendix  B — Conversion  into  Broadbanding 

Systems 
Appendix  C — Procedures  for  Converting 

Employees  Back  to  the  General  Schedule 

Pay  System 

I.  Authority 

Section  9509  of  tide  5,  United  States 
Code,  as  added  by  the  Internal  Revenue 
Service  (IRS)  Restructuring  and  Reform 
Act  of  1998  (Public  Law  105-206). 
provides  the  Secretary  of  the  Treasury 
with  the  authority  to  establish  one  or 
more  broadbanding  systems  covering  all 
or  any  portion  of  the  IRS  workforce 
under  the  General  Schedule  (GS). 
Section  9509(b)  directs  the  Office  of 
Personnel  Management  (OPM)  to 
prescribe  criteria  for  IRS  broadbanding 
systems  and  specifies  certain  principles 
that  such  criteria  must  follow,  at  a 
minimima. 

n.  Applicability 

Section  9509(a)  defines  a  'broad- 
banded  system"  as  a  system  for 
grouping  positions  for  pay,  job 
evaluation,  and  other  purposes  that  is 
different  from  the  General  Schedule  pav 
and  classification  system  established 
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under  chapter  51  and  subchapter  III  of 
chapter  53  of  title  5,  United  States  Code. 
Employees  covered  by  IRS 
broadbanding  systems  are  not  covered 
by  subchapter  III  of  chapter  53  or  by 
those  provisions  of  chapter  51  that 
define  General  Schedule  grades. 
However,  selected  provisions  from  those 
parts  of  law  are  used  in  applying 
parallel  features  to  employees  in  IRS 
broadbanding  systems,  as  provided  in 
thpso  critGri3 

As  required  by  5  U.S.C.  9509(b)(3), 
employees  covered  by  IRS  broadbanding 
systems  are  to  be  treated  as  if  they  are 
General  Schedule  employees  for  the 
purpose  of  applying  other  laws  and 
regulations  governing  General  Schedule 
employees,  except  as  otherwise 
provided  in  these  criteria.  Applicable 
laws  and  regulations  include,  but  are 
not  limited  to:  5  U.S.C.  5304, 
authorizing  locality-based  comparability 
payments;  5  U.S.C.  5307,  establishing  a 
limitation  on  aggregate  pay:  5  US  C 
chapter  55,  subchapter  V.  authorizing 
various  forms  of  premium  pay:  and  5 
U.S.C.  5753  and  5754,  authorizing 
recruitment  and  relocation  bonuses  and 
retention  allowances. 

Note:  Many  title  S  provisions  apply  to 
Federal  employees  on  a  more  general  basi.s 
and  do  not  base  coverage  on  whether  an 
employee  is  covered  by  the  General  Schedule 
system  (e.g..  severance  pay,  leave,  retirement, 
and  insurance). 

Employees  in  IRS  broadbanding 
systems  are  not  covered  by  the  special 
salary  rate  program  established  under  5 
U.S.C  5305.  However.  IRS 
broadbanding  systems  may  use  a 
parallel  authority  to  establish  staffing 
supplements,  which  are  linked  to 
established  special  saiaxy  rates,  as 
described  in  Appendix  A 

These  criteria  apply  only  to 
broadbanding  systems  that  cover 
General  Schedule  positions.  Section 
9509(b)(1)(B)  of  title  5,  United  States 
Code,  authorizes  the  Secretary  of  the 
Treasur\'.  with  the  prior  approval  of  the 
Director  of  OPM.  to  include  in  a 
broadbanding  system  positions  that 
otherwise  would  be  subject  to 
subchapter  IV  of  chapter  53  (prevailing 
rate  systems)  or  5  U.S.C  5376  (senior- 
level  positions).  Including  such 
positions  would  require  OPMs  separate 
review  and  approval  of  a  specific  plan 
for  that  purpose.  The  criteria  presented 
here  are  not  intended  to  apply  to 
broadbanding  systems  that  include  such 
positions. 

m.  Broadbanding  System  Plan 

Before  implementing  any 
broadbanding  system  under  this 
authoritv,  IRS  must  develop  a  written 
plan  that  includes  policies  and 


implementing  procedures  to  address 
each  criterion  that  is  relevant  to  the 
broadbanding  system,  including 
descriptions  of  broadbanding 
structure(s),  positions  covered, 
classification  criteria,  the  method  of  pay 
progression  within  a  band,  policies  for 
setting  and  adjusting  pay,  policies  for 
paying  supervisors  or  managerial 
employees,  and  policies  for  converting 
positions  into  broadbanding  systems. 

IV,  Definitions 

Under  these  criteria — 

Band  means  a  pay  level  or  work  level 
within  a  career  path  containing  one  or 
more  General  Schedule  grades  and 
related  ranges  of  pay 

Broadbanding  system  means  a  system 
for  grouping  positions  for  pay,  job 
evaluation,  and  other  purposes  that  is 
different  from  the  General  Schedule 
system  established  under  chapter  51 
and  subchapter  III  of  chapter  53  of  title 
5,  United  States  Code,  as  a  result  of 
combining  the  grades  and  related  ranges 
of  pay  for  one  or  more  occupational 
series. 

Career  path  means  a  grouping  of  one 
or  more  occupational  series  into  broad 
occupational  families  or  career  tracks 
for  job  evaluation,  pay,  or  other 
purposes.  A  career  path  may  contain 
one  or  more  bands 

Employee  means  an  individual  who 
would  otherwise  be  covered  by  chapter 
51  and  subchapter  III  of  chapter  53  of 
title  5,  United  States  Code,  if  not 
covered  by  a  broadbanding  system. 

Supervisor  and  managerial  employee 
have  the  meaning  given  those  terms  in 
OPM's  General  Schedule  Supervisory 
Guide 

V.  Broadbanding  Criteria 

Criteria  are  provided  below  under  the 
applicable  principles  listed  in  5  U.S.C. 
9509(b)(3)(A)-(F)  (labeled  A-F)  and  an 
additional  principle  (labeled  G). 

.4  Ensure  That  the  Structure  of  Any 
Broadbandmg  System  Maintains  the 
Principle  of  Equal  Pay  for  Substantially 
Equal  Work 

IRS  broadbanding  systems  must — 

1  Link  to  the  General  Schedule. 

2  Assign  occupations  to  career  paths 
based  on  the  nature  of  work  performed, 
the  qualifications  required,  the  normal 
career  and  pay  progression,  and  other 
characteristics  of  those  occupations. 

3  Combine  General  Schedule  grades 
into  bands  following  the  criteria  in  B. 
The  range  of  difficulty  and 
responsibility  of  each  band  must  be  the 
same  as  the  range  of  difficulty  and 
responsibility  of  the  band's  constituent 
grades  (t.e  ,  consistent  with  the  grade 
level  criteria  in  standards  published  by 


OPM  in  accordance  with  5  U.S.C.  5105) 
and  must  represent  the  normal  range  of 
work  performed  in  the  organization. 

4.  Place  positions  into  bands  within 
career  paths  in  accordance  with — 

a.  Classification  standards  published 
by  OPM  under  5  U.S.C.  5105;  or 

b.  Any  agency  guidance  which  places 
a  position  within  its  correct  band  and 
career  path  (but  which  need  not  be 
sufficient  to  determine  a  position's 
correct  General  Schedule  grade). 

5.  Not  ificlude  law  enforcement 
officers  covered  by  special  salary  rates 
under  section  403  of  the  Federal 
Employees  Pay  Comparability  Act  of 
1990  in  the  same  band  as  non-law 
enforcement  officers  when  the 
maximum  grade  in  the  band  is  any  one 
of  grades  3  through  10. 

6.  Use  established  General  Schedule 
rates  of  pay  (including  any  applicable 
locality  rates  or  special  salary  rates)  for 
premium  pay  purposes  under 
subchapter  V  of  chapter  55  of  title  5, 
United  States  Code,  and  5  CFR  part  550, 
subpart  A  [i.e.,  for  the  purpose  of 
determining  the  maximum  hourly 
overtime  rate  and  the  biweekly 
premium  pay  limitation). 

B.  Establish  the  Minimum  and 
Maximum  Number  of  Grades  That  May 
Be  Combined  Into  Bands 

A  band  under  an  IRS  broadbanding 
system  may  contain — 

1.  A  minimum  of  one  General 
Schedule  grade. 

2.  A  maximum  of — 

a.  Eight  General  Schedule  grades 
when  grades  13,  14.  and  15  are  not 
included  in  the  band. 

b.  Five  General  Schedule  grades  when 
grade  13  is  included,  but  neither  grade 
14  nor  15  is  included  in  the  band. 

c.  Three  General  Schedule  grades 
when  grade  14  is  included,  but  grade  15 
is  not  included  in  the  band, 

d.  Two  General  Schedule  grades  when 
grade  15  is  included  in  the  band. 

C.  Establish  the  Requirements  for 
Setting  the  Minimum  and  Maximum 
Rates  of  Pay  in  a  Band 

1 .  The  minimum  rate  of  basic  pay  for 
each  band  must  equal  the  minimum  rate 
of  basic  pay  payable  under  5  U.S.C. 
5332  for  the  lowest  General  Schedule 
grade  in  that  band.  The  maximum  rate 
of  basic  pay  for  each  band  must  equal 
the  maximum  rate  of  basic  pay  payable 
under  5  U.S.C.  5332  for  the  highest 
General  Schedule  grade  in  that  band. 

a.  Notwithstanding  Cl.  preceding,  the 
maximum  rates  of  basic  pay  for  bands 
covering  law  enforcement  officers  must 
equal  the  maximum  special  salary  rates 
for  grades  3  through  10  established 
under  section  403  of  the  Federal 
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Employees  Pay  Comparability  Act  of 
1990,  where  applicable. 

b.  The  minimum  and  maximiun  rates 
of  basic  pay  that  define  each  band  must 
be  adjusted  at  the  same  time  and  in  the 
same  manner  as  adjustments  are  made 
in  the  corresponding  minimum  and 
maximum  General  Schedule  rates  of 
basic  pay  under  5  U.S.C.  5303  or  similar 
provision  of  law, 

2.  The  maximum  rate  of  basic  pay  for 
any  band  may  not  exceed  the  maximum 
rate  of  basic  pay  for  grade  15. 

3.  Employees  in  IRS  broadbanding 
systems  are  not  covered  by  the  special 
salary  rate  authority  in  5  U,S.C.  5305. 
However,  IRS  broadbanding  systems 
may  provide  for  the  use  of  staffing 
supplements  instead  of  special  salary 
rates  under  Appendix  A  of  these 
criteria.  If  special  salary  rates  are  not 
replaced  with  staffing  supplements, 
special  rate  employees  must  be 
converted  into  a  broadbanding  system 
under  the  procedures  established  in 
Appendix  B  of  these  criteria. 

4.  Only  employees  receiving  retained 
rates  of  pay  under  subchapter  VI  of 
chapter  53  of  title  5,  United  States  Code. 
as  applied  in  the  broadbanding  system, 
or  in  an  approved  staffing  supplement 
category  may  receive  rates  of  pay  that 
exceed  the  locality-adjusted  band 
maximum  rates, 

D.  Establish  the  Requirements  for 
Adjusting  the  Pay  of  an  Employee 
Within  a  Band 

1 .  IRS  broadbanding  systems  must 
include — 

a.  Policies  for  adjusting  the  pay  of  an 
employee  within  a  band,  including — 

(1)  Adjustments  made  in  accordance 
with  paragraphs  D2a  and  D3a;  and 

(2)  Increases  based  on  individual 
factors  such  as  an  employee's 
performance,  skills,  or  competencies 
and/or  time  at  pay  level,  except  that 
such  increases  may  not  be  based  solely 
on  time  at  pay  level.  Increases  that 
advance  an  employee's  relative  position 
in  a  band  [i.e.,  exceed  the  adjustments 
made  in  accordance  with  paragraphs 
D2a  and  DSa)  may  be  paid  only  to 
employees  whose  performance  meets  or 
exceeds  retention  standards. 

b.  Policies  concerning  which  level  of 
management  will  make  pay  adjustment 
decisions  for  employees. 

c.  Principles  for  managing  pay 
progression  and  payroll  costs  associated 

,with  basic  pay  adjustments.  IRS  must 
provide  funding  for  salary  increases 
under  its  broadbanding  systems. 
Because  broadbanding  systems  provide 
more  choices  on  how  to  distribute  pay 
to  employees,  it  is  necessary  to  have  an 
overall  budget  to  manage  the  costs 
associated  with  such  choices.  At  a 


minimum,  the  salary  increase  budget 
must  include  funds  equal  to  the 
amounts  that  would  be  required  for 
individual  pay  adjustments  made  at  the 
time  of  schedule  adjustments  under  5 
U.S.C.  5303  (or  similar  provision  of  law) 
and  locality-based  comparability 
payments  under  5  U.S.C.  5304  (or 
similar  provision  of  law).  A  salar\' 
increase  budget  must  meet  salary  cost 
objectives  and  be  consistent  with 
policies  and  procedures  for  adjusting 
pay  under  a  broadbanding  system  that 
are  established  to  ensure  equal  pay  for 
work  of  equal  value. 

2,  IRS  broadbanding  systems  must 
provide  for — 

a.  Making  adjustments  in  the  rates  of 
basic  pay  for  all  employees  who  are  not 
supervisors  or  managerial  employees 
equivalent  to  the  annual  adjustments 
provided  to  General  Schedule 
employees  under  5  CFR  531.205. 
Employees  on  pay  retention  must  be 
granted  50  percent  of  the  increase  in  the 
maximum  rate  of  basic  pay  for  their 
band. 

b.  The  payment  of  locality-based 
comparability  payments  for  employees 
covered  by  5  U.S.C.  5304  and  5  CFR  part 
531,  subpart  F,  and  special  geographic 
adjustments  for  law  enforcement 
officers  covered  by  section  404  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  and  5  CFR  part  531 ,  subpart 
C,  (See  Appendix  A  of  these  criteria  for 
information  on  possible  staffing 
supplements.) 

3,  IRS  pay  adjustment  policies  may 
provide  for — 

a.  Determining  the  circumstances 
under  which  adjustments  in  rates  of 
basic  pay  may  be  gremted  to  supervisors 
or  managerial  employees  up  to  the 
equivalent  of  the  annual  adjustments 
provided  to  General  Schedule 
employees  under  5  CFR  531.205. 
However,  an  employee's  rate  of  basic 
pay  may  not  fall  below  the  minimum 
rate  of  his  or  her  band  as  a  result  of 
receiving  less  than  the  full  adjustment. 

b.  Reducing  an  employee's  rate  of 
basic  pay  within  a  band,  but  only  for 
unacceptable  performance,  misconduct, 
or  loss  of  supervisory  status  (if  such  loss 
results  in  reversal  of  a  within-band 
adjustment  granted  at  the  time  of 
placement  in  a  supervisory  position). 
Any  reductions  based  on  unacceptable 
performance  or  misconduct  are  adverse 
actions  under  5  U.S.C.  7512. 

c.  Control  points  within  bands. 
Control  points  are  dollar  points  within 
bands  that  limit  or  restrict  pay-setting  or 
the  movement  of  employees  through  the 
rate  range  of  the  band.  If  control  points 
are  used,  IRS  broadbanding  systems 
must  include  policies  on  the  number  of 
control  points  within  bands  and  how 


they  are  derived  [e.g.,  as  a  percentage  of 
the  rate  range)  and  applied  [i.e..  the 
circumstances  under  which  an 
employee's  rate  of  pay  may  be  set  or 
adjusted  at,  above,  or  below  a  control 
point). 

E.  Establish  the  Requirements  for 
Setting  the  Pay  of  a  Supervisor,- 
Employee  Whose  Position  Is  m  a  Broad 
Band  or  Who  Supervises  Employees 
Whose  Positions  Are  in  Broad  Bands 

1.  IRS  broadbanding  systems  may 
provide  for  a  separate  broadbanding 
system  or  career  path  for  supervisors 
and  managerial  employees. 

2.  A  supervisor's  or  managerial 
employee's  rate  of  pay  may  not  be  based 
on  the  salaries  of  the  employees  he  or 
she  supervises  or  manages. 

F.  Establish  the  Requirements  and 
Methodologies  for  Setting  the  Pay  of  an 
Employee  Upon  Conversion  to  a 
Broadbanding  System,  Initial 
Appointment,  Change  of  Position  or 
Type  of  Appointment  (Including 
Promotion,  Demotion.  Transfer, 
Reassignment,  Reinstatement, 
Placement  in  Another  Broad  Band,  or 
Movement  to  a  Different  Geographic 
Location),  and  Movement  Between  a 
Broadbanding  System  and  Another  Pay 
System 

1.  Conversion  into  a  broadbanding 
system.  IRS  broadbanding  systems  must 
include  policies  for  determining  the 
career  path,  band,  and  pay  rate  for 
employees  upon  conversion  into  the 
system  consistent  with  the  provisions  in 
Appendix  B.  IRS  broadbanding  systems 
may  also  include  policies  for  making 
prorated  within-grade  increase  or 
career-ladder  promotion  payments  to 
employees  as  an  adjustment  in  basic  pay 
or  a  lump-sum  payment  upon 
conversion  from  the  General  Schedule 
to  a  broadbanding  system  consistent 
with  the  provisions  in  Appendix  B. 

2.  Pay-setting  policies.  iRS 
broadbanding  systems  must  include 
policies  for  determining  an  employee's 
career  path,  band,  and  rate  of  basic  pay 
upon  initial  appointment,  promotion, 
demotion,  transfer,  reassignment,  or 
placement  in  a  different  band  or  career 
path.  The  methods  used  to  set  pay  must 
be  consistent  with  the  principle  of  equal 
pay  for  substantially  eoual  work. 

a.  Pay  must  be  set  at  least  at  the 
minimum  rate  and  must  not  exceed  the 
maximum  rate  of  basic  pay  of  the  band 
to  which  assigned  (unless  pay  retention 
applies). 

0.  Policies  must  specif\'  the 
conditions  under  which  pay  may  be  set 
above  the  minimum  rate  of  the  band  and 
the  amount  of  any  minimum  or 
maximum  pay  increase  upon 
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promotion.  The  time-in-grade 
provisions  in  5  CFR  300.601-605  do  not 
apply  to  employees  under  a 
broadbanding  system. 

c.  Upon  movement  to  a  different 
geographic  area,  locality-based 
comparability  payments  and  special  pay 
adjustments  for  law  enforcement 
officers  must  be  redetermined  and  paid 
m  accordance  with  5  CFR  part  531, 
subparts  F  and  C,  respectively.  Staffing 
supplements  must  also  be  redetermined 
consistent  with  the  provisions  in 
Appendix  A  of  these  criteria. 

a  Moveiqent  of  an  employee  to  a 
band  with  a  lower  maximum  rate  of 
basic  pay  than  the  employee's  former 
band  is  equivalent  to  a  reduction  in 
grade  for  the  purpose  of  chapters  43  and 
75  of  title  5.  United  States  Code. 

3.  Conversion  to  the  General 
Schedule.  Agencies  must  use  the 
procedures  in  Appendix  C  of  these 
criteria  for  determining  an  employee's 
OS  equivalent  grade  and  pay  rate  upon 
conversion  from  a  broadbanding  system 
to  the  General  Schedule 

G  Conform  Related  Provisions  of  Law 
and  Regulations  to  Broadbanding 
Systems 

1.  For  provisions  of  chapter  51  that 
apply  to  the  determination  of  General 
Schedule  grades,  other  than  sections 
5104  and  5105,  the  term  'grade"  is 
deemed  to  mean  'band  within  a  career 
path  ". 


2  The  provisions  in  these  criteria 
related  to  grade  and  pay  retention  are 
based  on  the  current  grade  and  pay 
retention  authority  in  subchapter  VI  of 
Chapter  53  of  title  5.  United  States 
Code,  and  5  CFR  part  536.  When 
applying  the  grade  and  pay  retention 
provisions,  the  term  "band  "  has  the 
same  meaning  as  "grade  "  under  the 
statute  and  regulations.  Under  5  U.S.C. 
9509(c).  the  Secretary  of  the  Treasury 
may  provide  for  variations  from  the 
grade  and  pay  retention  authority  for 
employees  who  are  covered  by 
broadbanding  systems  with  prior 
approval  of  the  Director  of  OPM  and  in 
accordance  with  a  plan  for 
implementing  such  variations. 

3.  When  applying  paragraph  (4)  in  the 
definition  of  ""reasonable  offer"  in  the 
severance  pay  provisions  at  5  CFR  part 
550  703  to  employees  covered  by  IRS 
broadbanding  systems,  the  term  "band" 
has  the  same  meaning  as  "grade".  When 
applying  paragraph  (4).  IRS  will  also 
consider  a  position  one  band  below  the 
employee's  current  band  level  a 
■'reasonable  offer  '  in  the  case  of  a 
broadbanding  system  under  which  the 
next  lower  band  comprises  two  or  more 
grades. 

Appendix  A — Staffing  Supplements 

Internal  Revenue  Service  (IRS) 
broadbanding  systems  may  use  staffing 
supplements  instead  of  the  special  salary  rate 


authority  in  5  U.S.C.  5305  under  the 
following  terms  and  conditions. 

A.  If  an  employee  is  assigned  to  an 
occupational  series  and  geographic  area 
covered  by  a  special  salary  rate  under  5 
U.S.C.  5305  and  is  in  a  band  where  the 
maximum  adjusted  rate  for  the  banded  GS 
grades  is  a  special  rate  that  exceeds  the 
maximum  GS  locality  rate  under  5  U.S.C. 
5304  (or  similar  provision  of  law)  for  the 
banded  grades,  the  employee  is  eligible  for  a 
staffing  supplement. 

B.  Conversion.  Upon  conversion,  the 
employee's  broadbanding  rate  of  basic  pay  is 
established  by  dividing  the  employee's  old 
GS  adjusted  rate  (the  higher  of  the  special 
rate  or  locality  rate)  by  the  staffing  factor.  The 
staffing  factor  is  determined  by  dividing  the 
maximum  special  rate  for  the  banded  grades 
by  the  GS  unadjusted  rate  corresponding  to 
that  special  rate  (step  10  of  the  GS  rate  for 
the  same  grade  as  the  special  rate).  The 
employee's  staffing  supplement  is  derived  by 
multiplying  the  employee's  broadbanding 
rate  of  basic  pay  by  the  staffing  factor  minus 
one.  The  employee's  final  staffing 
supplement-adjusted  rate  equals  the 
employee's  broadbanding  rate  of  basic  pay 
plus  the  staffing  supplement.  This  amount 
will  equal  the  employee's  former  GS  adjusted 
rate  of  pay.  Since  the  employee's  total  pay 
immediately  after  conversion  into  the 
broadbanding  system  will  be  the  same  as 
immediately  before  conversion,  adverse 
action  and  pay  retention  provisions  do  not 
apply. 

C.  Formulas.  The  conversion  rules  in 
paragraph  B  of  Appendix  A  of  these  criteria 
are  expressed  by  the  following  formulas; 


1 .    Staffing  Factor  = 


Maximum  special  rate  for  banded  grades 
Unadjusted  GS  rate  corresponding  to  that  special  rate 


2.  Broadbanding  Basic  Rate  = 


Old  GS  adjusted  rate 

(special  or  locality  rate) 

Staffing  Factor 


3.  Staffing  Supplement  =  Broadbanding  Basic  Rate  x  (Staffing  Factor-  1) 


4.  Salary  at  Conversion  =   Broadbanding  Basic  Rate  +  Staffing  Supplement 

(sum  will  equal  old  GS  adjusted  rate) 


D.  If  an  employee  is  in  a  band  where  the 
maximum  GS  adjusted  rate  for  the  banded 
grades  is  a  locality  rate,  the  broadbanding 
basic  rate  upon  conversion  into  a 
broadbanding  system  is  derived  by  dividing 
the  employee's  former  GS  adjusted  rate  (the 
higher  of  the  locality  rate  or  special  rate)  by 
the  applicable  locality  pay  fattor  (et; .  1.0905 
in  the  Washington-Baltimore  locality  pay 
area  in  2000).  The  employees  broadbanding 
locality-adjusted  rate  will  equal  the 


employee's  former  GS  adjusted  rate.  Adverse 
action  and  pay  retention  provisions  do  not 
applv  becau.se  there  is  no  thange  in  total 
salary. 

E.  The  staffing  supplement  is  added  to  the 
employee's  broadbanding  basic  rate  much 
like  locality  adjustments  are  added  to  basic 
pay  Any  General  Schedule  or  special  rate 
schedule  adjustment  will  require 
recomputation  of  the  staffing  supplement. 
Employees  receiving  a  staffing  supplement 


remain  entitled  to  an  underlying  locality  rate, 
which  mav.  over  time,  supersede  the  need  for 
a  staffing  supplement.  If  OPM  discontinues 
or  decreases  a  special  rate  schedule  on  which 
staffing  supplements  are  based,  pay  retention 
rules  will  be  applied,  as  appropriate.  Upon 
geographic  movement,  an  employee  who 
receives  a  staffing  supplement  will  have  the 
supplement  removed  or  recomputed  to 
reflect  any  applicable  special  rates  in  the  new 
location,  consistent  with  paragraph  C.  Any 
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resulting  reduction  in  pay  is  not  an  adverse 
action  or  a  basis  for  pay  retention. 

F.  The  employee's  broadbanding  basic  rate 
adjusted  by  the  staffing  supplement  is  basic 
pay  for  the  same  purposes  as  a  locality  rate 
under  5  CFR  531.606(b) — i.e.,  for  retirement, 
life  insurance,  premium  pay.  and  severance 
pay  purposes,  and  for  advances  in  pay.  The 
staMng  supplement  is  also  basic  pay  under 

5  U.S.C.  5363  and  subchapter  II  of  chapter  75 
for  the  limited  purpose  of  determining 
whether  a  reduction  in  basic  pay  occurs  at 
the  point  of  an  employee's  conversion  into  a 
broadbanding  system.  The  staffing 
supplement  will  also  be  used  to  compute 
worker's  compensation  payments  and  lump- 
sura  payments  for  accrued  and  accumulated 
annual  leave. 

G.  The  Office  of  Personnel  Management 
may  approve  staffing  supplements  for 
categories  of  employees  within  an  IRS 
broadbanding  system  who  are  not  in 
approved  special  rate  categories  for  General 
Schedule  employees,  consistent  with  the 
provisions  in  5  U.S.C.  5305f&)  and  (b). 

Appendix  B — Conversion  into 
Broadbanding  Systems 

Internal  Revenue  Service  (IRS) 
broadbanding  systems  must  include  policies 
for  determining  the  career  path,  band,  and 
pay  rate  for  employees  upon  conversion  into 
a  broadbanding  system  under  the  following 
terms  and  conditions: 

A.  Employees  may  not  suffer  a  reduction 
in  total  pay  upon  initial  conversion  to  a 
broadbanding  system. 

B.  If  conversion  into  a  broadbanding 
system  is  accompanied  by  a  simultaneous 
geographic  move,  the  employee's  General 
Schedule  pay  entitlements  in  the  new 
geographic  area  must  be  determined  before 
converting  the  employee  into  the 
broadbanding  system. 

C.  IRS  broadbanding  systems  may  include 
policies  for  making  prorated  within-grade 
increase  or  career-ladder  promotion 
payments  to  employees  as  an  adjustment  in 
basic  pay  or  a  lump-sum  payment  upon 
conversion  from  the  General  Schedule  to  a 
broadbanding  system  under  the  following 
conditions: 

1.  The  amount  of  any  within-grade  increase 
or  career-ladder  promotion  payment  may  not 
be  more  than  the  prorated  value  of  the 
employee's  within-grade  increase  or  career- 
ladder  promotion  at  the  time  of  conversion, 
based  on  the  number  of  weeks  of  creditable 
service  the  employee  has  performed  as  of  the 
date  of  initial  conversion  into  the 
broadbanding  system.  There  is  no  restriction 
on  when  such  payments  may  be  made. 

2.  A  prorated  within-grade  increase  or 
career-ladder  promotion  payment  may  be 
made  only  to  an  employee  whose 
performance  meets  or  exceeds  retention 
standeu-ds  at  the  time  of  conversion  into  a 
broadbanding  system. 

3.  A  within-grade  increase  payment  may 
not  be  made  to  an  employee  receiving  the 
maximum  rate  of  pay  for  his  or  her  grade  (or 
band,  if  made  after  conversion  into  a 
broadbanding  system)  or  a  retained  rate. 

4.  For  employees  receiving  special  rates 
before  conversion  into  an  IRS  broadbanding 
system,  the  pay  conversion  described  in 


paragraph  D  of  Appendix  B  of  these  criteria 
must  be  applied  before  making  any  prorated 
within-grade  increase  or  career-ladder 
promotion  payment. 

5.  Adverse  action  and  pay  retention 
provisions  do  not  apply  to  reductions  in 
basic  pay  that  occur  when  the  IRS  subtracts 
any  prorated  within-grade  or  career-ladder 
promotion  increase  from  a  career-ladder 
employee's  rate  of  basic  pay  upon  conversion 
back  to  the  General  Schedule  as  required  by 
the  introductory  note  in  Appendix  C  (dealing 
with  reconstruction  of  GS  pay  rates). 

D.  Special  salary  rate  employees.  If  an  IRS 
broadbanding  system  uses  staffing 
supplements  instead  of  specia)  rates  under  5 
U.S.C.  5305,  special  rate  employees  must  be 
converted  into  the  system  consistent  with  the 
provisions  in  Appendix  A.  If  an  IRS 
broadbanding  system  eliminates  special 
salary  rates,  a  new  locality-adjusted  rate  of 
pay  must  be  derived  for  each  employee,  as 
follows: 

1.  Divide  the  employee's  adjusted  rate  of 
basic  pay  (the  higher  of  the  special  rate  or 
locality  rate  or  similar  adjusted  rate)  by  the 
locality  pay  factor  for  the  area  (e.g..  1.0905 
for  the  Washington-Baltimore  locality  pay 
area  in  2000)  to  determine  the  new 
broadbanding  rate  of  basic  pay.  If  the 
employee's  broadbanding  rate  of  basic  pay 
exceeds  the  maximum  rate  of  basic  pay  for 
the  employee's  band,  the  employee  must  be 
placed  on  pay  retention. 

2.  Add  the  full  locality  adjustment  to  the 
employee's  broadbanding  rate  of  basic  pay, 
including  any  retained  rate.  The  locality 
adjustment  is  basic  pay  under  5  U.S.C.  5363 
and  subchapter  II  of  chapter  75  for  the 
limited  purpose  of  determining  whether  a 
reduction  in  basic  pay  occurs  at  the  point  of 
an  employee's  conversion  into  a 
broadbanding  system. 

E.  Employees  on  pay  retention.  Upon 
conversion,  employees  on  pay  retention  must 
be  placed  in  the  band  commensurate  with  the 
grade  of  their  position.  If  possible,  an 
employee's  rate  of  basic  pay  will  be  placed 
within  the  assigned  band.  If  not  possible 
(because  the  employee's  retained  rate  is 
higher  than  the  maximum  rate  of  basic  pav 
of  the  band),  the  employee  will  be  placed  on 
pay  retention. 

F.  Employees  on  grade  retention.  Upon 
conversion,  employees  on  grade  retention 
must  be  placed  in  the  band  that  encompasses 
their  retained  grade  until  the  original  2-year 
grade  retention  period  expires.  When  the  2- 
year  period  expires,  employees  must  be 
moved  to  the  band  that  encompasses  the 
grade  of  their  position.  If  the  rate  of  basic  pav 
exceeds  the  maximum  rate  of  the  new  band, 
the  employee  is  entitled  to  pav  retention. 

Appendix  C — Procedures  for 
Converting  Employees  Back  to  the 
General  Schedule  Pay  System 

When  an  employee  covered  by  a 
broadbanding  system  moves  voluntarily  or 
involuntarily  to  a  General  Schedule  (GS) 
position.  IRS  must  use  the  following 
procedures  to  convert  the  employee's  band 
and  pay  rate  to  a  GS-equivalent  grade  and 
rate  of  pay  before  the  employee  moves  out  of 
the  system.  IRS  must  determine  the 
converted  GS-equivalent  grade  and  rate  of 


pay  before  any  accompanying  geographic 
move,  promotion,  or  other  simultaneous 
action.  The  new  employing  organization 
must  use  the  converted  GS-equivalent  grade 
and  rate  of  pay  in  applying  various  pay 
administration  rules  that  govern  how  pay  is 
set  in  the  GS  position  (e.g.,  rules  for 
promotion,  highest  previous  rate,  and  pay 
retention).  For  the  purpose  of  those  rules,  the 
converted  GS  grade  and  rate  of  pav  are 
deemed  to  have  been  in  effect  at  the  time  the 
employee  left  the  broadbanding  system.  The 
rules  for  determining  the  converted  GS  grade 
for  pay  administration  purposes  do  not  apply 
to  the  determination  of  an  employees  GS- 
equivalent  grade  for  other  purposes,  such  as 
reduction-in-force  or  adverse  action. 

Note:  The  conversion  procedures  below  do 
not  apply  to  employees  who  involuntarily 
move  back  to  the  same  General  Schedule 
career-ladder  position  they  held  immediately 
before  conversion  into  the  broadbanding 
system  prior  to  any  pay  adjustment  event 
under  the  system  (including  any  promotion, 
demotion,  or  systemwide  pay  adjustment).  (A 
pay  adjustment  event  does  not  incjude  any 
prorated  within-grade  or  career-ladder 
promotion  pay  increase  received  as  part  of 
conversion  into  the  system  or  any  across-the- 
board  increase.)  For  such  employees.  IRS 
must  subtract  any  prorated  within-grade  or 
career-ladder  promotion  payment  and 
reconstruct  the  employees  grade  and 
adjusted  rate  of  pay  under  the  General 
Schedule  as  if  he  or  she  had  never  entered 
the  broadbanding  system. 

A.  GS  grade  level  determination — Upon 
conversion  of  an  employee  out  of  a 
broadbanding  system  to  the  GS  pay  system. 
IRS  must  determine  the  employee's  GS- 
equivalent  grade  level  under  the  following 
rules  (except  as  otherwise  provided  in 
section  C  of  these  procedures): 

1.  Convert  an  employee  in  a  band 
encompassing  a  single  GS  grade  to  that  grade. 

2.  For  an  employee  in  a  band 
encompassing  more  than  one  GS  grade, 
compare  the  employee's  adjusted  rate  of  pav 
(including  any  locality  adjustment  (or  similar 
geographic  adjustment)  or  staffing 
supplement,  as  applicable)  with  the  rates  of 
pay  in  the  highest  applicable  GS  rate  range 
for  each  grade  encompassed  by  the 
employee's  band.  (For  this  purpose,  a  "GS 
rate  range"  includes  a  rate  range  in  (1)  the 
GS  basic  pay  schedule.  (2)  the  locality  pay 
schedule  (including  any  special  geographic- 
adjusted  schedule  for  law  enforcement 
officers  (LEOs))  for  the  locality  pay  area  in 
which  the  position  is  located,  or  (3)  the 
appropriate  special  rate  schedule  for  the 
employee's  occupational  series  and 
geographic  location,  as  applicable.)  If  the 
employee's  occupational  series  is  a  two-grade 
interval  series,  consider  only  odd-numbered 
grades  between  GS-5  and  GS-11. 

3.  If  the  employee's  adjusted  rate  of  pay  fits 
into  an  area  of  the  rate  range  for  a  GS  grade 
that  does  not  overlap  with  the  rale  range  of 
the  next  higher  or  lower  grade  in  the  same 
band,  convert  the  employee  to  that  GS  grade. 

4.  If  the  employee's  adjusted  rate  of  pay  fits 
into  an  area  of  the  rate  range  for  a  GS  grade 
that  overlaps  with  the  rate  range  of  the  next 
higher  or  lower  grade  in  the  same  band, 

c  ompare  the  employee's  adjiisied  rate  of  pay 


79438 


Federal  Register/ Vol.  65.  No.  244 /Tuesday.  December  19.  2000 /Notices 


with  the  dollar  midpoint  of  the  overlap  area. 
If  the  tTTipiovees  adjusted  rate  of  pay  is 
lower  than  the  dollar  midpoint  of  the  overlap 
area,  convert  the  emplovee  to  the  lower 
orade  If  the  employee's  ad)usted  rale  of  pay 
IS  equal  to  or  higher  than  the  dollar  midpoint 
of  the  overlap  area,  convert  the  employee  to 
the  higher  grade. 

5.  Exception:  \n  employee's  converted  GS 
grade  may  not  be  lower  than  the  GS  grade 
held  b\  the  emplovee  immediately  preceding 
a  lateral  conversion  into  the  broadbandmg 
system,  unless  the  employee  wa.s  retaining  a 
GS  grade  immediately  before  conversion  or 
the  employee  underwent  a  reduction  in  band 
while  in  the  broadbandmg  system. 

6  Exception:  If  an  employee  moves  back  to 
the  General  Schedule  before  any  pay 
adiustment  event  under  the  broadbandmg 
system  (including  any  promotion,  demotion, 
or  svstemwide  pay  adiustment).  the 
employee  s  converted  GS  grade  is  the  grade 
the  emplovee  held  immediately  before 
e  onversion  into  the  broadbandmg  system.  (A 
pav  adjustment  event  does  not  include  any 
prorated  within-grade  ur  career-ladder 
promotion  pay  increase  received  as  part  of 
conversion  into  the  system  or  any  across-the 
board  increase.) 

B  GS  pay  rate  determination— IRS  must 
determine  the  employee's  GS-equivalent  rate 
of  pay  under  the  following  rules  (except  as 
otherwise  provided  in  section  C).  If  an 
emplovee  voluntarily  moves  back  to  the 
General  Schedule  before  any  pay  adjustment 
event  under  the  broadbanding  system  (as 
described  in  paragraph  6  of  section  .•K  of  these 
procedures).  IRS  must  subtract  any  prorated 
basic  pay  increase  received  as  part  of 
conversion  into  the  broadbanding  system 
(includmg  any  applicable  locality  payment  or 
staffing  supplement  associated  with  that 
increase)  before  applying  these  rules 

1.  Convert  the  employee's  adjusted  rate  of 
basic  pay  under  the  broadbanding  system 
(including  any  locality  adjustment  (or  similar 
geographic  adjustment)  or  staffing 
supplement,  as  applicable)  to  a  GS  adjusted 
rate  on  the  highest  applicable  rate  range  for 
the  c:onverted  GS  grade  derived  under  section 
A  of  these  procedures  (For  this  purpose,  a 
"GS  rate  range'   includes  a  rate  range  in  (1) 
the  GS  basic  pav  schedule.  (2)  an  applicable 
locality  pay  schedule  (including  any  special 
geographic-adjusted  schedule  for  LEOs).  or 
(3)  an  applicable  special  rate  schedule.) 

2.  If  the  highest  applicable  GS  rate  range 
is  under  a  locality  pav  schedule,  convert  the 
employee's  adjusted  rate  of  pay  under  the 
broadbanding  system  to  a  GS  locality  rate  of 
pav  Since  this  converted  rate  is  used  only  as 
a  basis  for  setting  the  employee's  rate  in  the 
new  position,  do  not  adjust  the  converted 
rate  to  equal  a  standard  step  rate  The  rate  of 
basic  pav  underlying  the  converted  GS 
locality  rate  of  pay  becomes  the  employee's 
converted  GS  unadjusted  rate  of  basic  pay  (If 
such  an  employee  is  also  covered  bv  a  special 
rate  schedule,  add  the  special  rate  increment 
for  the  grade  to  the  employee's  converted  GS 
unadjusted  rate  of  basic  pay  to  derive  the 
employees  converted  spec  ial  rate.) 

3.  If  the  highest  applicable  GS  rate  range 

is  a  special  rate  range,  convert  the  employee's 
adjusted  rate  of  pay  to  a  special  rate.  The 
converted  special  rate  may  fall  between  the 


standard  step  rates.  The  converted  special 
rate  is  the  employee's  converted  GS 
unadjusted  rate  of  basic  pay. 

4.  If  the  employee's  adjusted  rate  of  pay 
exceeds  the  maximum  rate  of  the  highest 
applicable  rate  range,  apply  the  procedures 
provided  in  the  table  under  C.2.,  following. 
to  determine  the  employee's  GS-equivalent 
pay  rate.  Use  the  employees  adjusted  rate  of 
pay  and  unadjusted  rate  of  pay  in  place  of 
adjusted  retained  rate"  and  "unadjusted 
retained  rate.  "  respectively 

C.  .-Kpply  the  following  procedures  to 
determine  the  converted  GS-equivalent  grade 
and  pay  rate  for  employees  retaining  a  band 
or  pay  rate  under  the  broadbanding  system. 

1  If  an  employee  is  retaining  a  band,  apply 
the  procedures  in  sections  A  and  B  using  the 
grades  encompassed  by  the  employee's 
retained  band  to  determine  the  employee's 
GS-equivalent  retained  grade  and  pay  rate. 
The  time  in  a  retained  band  counts  toward 
the  2-yBar  limit  on  grade  retention  in  5  U.S.C. 
5362. 

2  If  the  employee's  rate  of  pay  under  the 
broadbanding  svstem  is  a  retained  rate,  the 
employee's  GS-equivalent  grade  is  the 
highest  grade  encompassed  in  his  or  her 
band. 


If  the  employee's  ad- 
justed retained 
rate-  *  ' 


Then* 


(i)  IS  less  ttian  the 
maximum  rate  of 
the  highest  applica- 
ble rate  range 

(II)  exceeds  the  max- 
imum rale  of  the 
highest  applicable 
rate  range  and  the 
employee  is  not  in 
a  special  rate  cat- 
egory 

(III)  exceeds  the  max- 
imum rale  of  the 
highest  applicable 
rate  range  and  the 
employee  is  in  a 
s(>ecial  rate  cat- 
egory 


apply  the  procedures 
in  B  1  -B  3  to  de- 
termine the  em- 
ployee's GS-equiv- 
alent  pay  rate 

convert  the  employ- 
ee's unadjusted  re- 
tained rate  to  a 
GS-equivalent  re- 
tained rate. 


convert  the  employ- 
ee's adjusted  re- 
tained rate  to  a 
GS-equivalent  re- 
tained rate. 


D.  Within-grade  increase  "equivalent 
increase'determinations — Service  under  a 
broadbanding  svstem  is  creditable  for  within- 
grade  increase  purposes  upon  conversion  to 
the  GS  pav  system  Basic  pay  increases 
(excluding  across-the-board  increases)  under 
a  broadbanding  system  are  "equivalent 
increases"  for  the  purpose  of  determining  the 
beginning  of  a  within-grade  increase  waiting 
period  under  5  GFR  531.405(b)  A 
performance-based  increase  in  basic  pay  of 
any  amount  (including  a  zero  increase)  is 
considered  a  last  "equivalent  increase  "  for 
this  purpose.  Do  not  include  any  prorated 
within-grade  or  career-ladder  promotion 
basic  pay  increases  received  as  part  of  the 
conversion  into  the  broadbanding  system  in 
determining  an  employee's  last  "equivalent 
increase."  if  such  increases  were  subtracted 
prfor  to  determining  the  employee's  GS- 


equivalent  rate  of  pay  under  section  B  of 
these  procedures. 

(PR  Doc.  00-31710  Filed  12-18-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Informatior  Services,  Washington,  D.C. 
20549. 

Extension: 

Rule  30d-2,  SEC  File  No.  270-^37.  OMB 
ConUol  No.  3235-0494. 

Notice  is  hereby  given  that,  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  the  Securities  and 
Exchange  Commission  (the 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Section  30(e)  of  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a- 
29(e))  (the  "Investment  Company  Act" 
or  "Act")  and  rule  30d-2'  thereunder 
[17  CFR  270.30d-2]  require  unit 
investment  trusts  ("UITs")  that  invest 
substantially  all  of  their  assets  in 
securities  of  a  management  investment 
company  ("fund")  to  send  a  report  to 
shareholders  at  least  semi-annually 
containing  financial  information  on  the 
underlying  fund.^  Rule  30d-2  requires 
that  the  reports  contain  the  financial 
statements  that  are  required  by  rule 
30d-l  [17  CFR  270.30d-l]  to  be 
included  in  the  report  of  the  underlying 
fund  for  the  same  fiscal  period.  Rule 
30d-l  requires  that  the  reports  contain 
the  finemcial  statements  required  by  a 
fund's  registration  form.  Rule  30d-2, 
however,  permits,  under  certain 
conditions,  delivery  of  a  single 
shareholder  report  to  investors  who 
share  an  address  ("housholding")  to 
satisfy  the  delivery  requirements  of  the 
rule.  The  purpose  of  the  householding 
provisions  of  the  rule 


'  The  Commission  has  proposed  that  rule  30d-2 
be  redesignated  as  rule  30e-2  See  Role  of 
Independent  Directors  of  Investment  Companies. 
Securities  Act  Rel.  No.  7754:  Exchange  Act  Rel.  No. 
42007;  Investment  Company  Act  Rel.  No  24082 
(Oct   14.  1999)  [64  FR  59826  (Nov.  3.  1999)].  The 
proposal  has  not  been  adopted  as  of  the  date  of  this 
notice 

^  Management  investment  companies  are  defined 
in  section  4(3)  of  the  Investment  Company  Act  as 
any  investment  company  other  than  a  face-amount 
certificate  company  or  a  unit  investment  trust,  as 
those  terms  are  defined  in  sections  4(1)  and  4(2)  of 
the  Investment  Company  Act.  See  15  U.S.C.  80a- 
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is  to  reduce  the  amount  of  duplicative 
reports  delivered  to  investors  sharing 
the  same  address. 

Rule  30d-2  permits  householding  of 
annual  and  semi-annual  reports  by  UITs 
to  satisfy  the  delivery  requirements  of 
rule  30d-2  if.  in  addition  to  the  other 
conditions  set  forth  in  the  rule,  the  UIT 
has  obtained  from  each  investor  written 
or  implied  consent  to  the  householding 
of  shareholder  reports.  The  rule  requires 
UITs  that  wish  to  household 
shareholder  reports  with  implied 
consent  to  send  a  notice  to  each  investor 
stating  that  the  investors  in  the 
household  will  receive  one  report  in  the 
futiire  unless  the  investors  provide 
contrary  instructions.  In  addition,  at 
least  once  a  year,  UITs  relying  on  the 
rule  for  householding  must  explain  to 
investors  who  have  provided  written  or 
implied  consent  how  they  can  revoke 
their  consent.  Preparing  and  sending  the 
initial  notice  and  the  annual 
explanation  of  the  right  to  revoke  are 
collections  of  information. 

The  rule  requires  UITs  that  invest 
substantially  all  of  their  assets  in 
securities  of  a  fraud  to  transmit  to 
shareholders  at  least  semi-annually 
reports  containing  financial  statements 
and  certain  other  information  in  order  to 
apprise  current  shareholders  of  the 
operational  and  financial  condition  of 
the  UIT.  Absent  the  requirement  to 
disclose  all  material  information  in 
reports,  investors  would  be  unable  to 
obtain  accurate  information  upon  which 
to  base  investment  decisions  and 
consumer  confidence  in  the  securities 
industry  might  be  adversely  affected. 
Requiring  the  submission  of  these 
reports  to  the  Commission  permits  us  to 
verify  compliance  with  securities  law 
requirements. 

Rule  30d-2  allows  UITs  to  household 
shareholder  reports  if  certain  conditions 
are  met.  Among  the  conditions  with 
which  a  UIT  must  comply  are  providing 
notice  to  each  investor  that  only  one 
report  will  be  sent  to  the  household  and 
providing  to  each  investor  that  consents 
to  householding  an  annual  explanation 
of  the  right  to  revoke  consent  to  the 
delivery  of  a  single  shareholder  report  to 
multiple  investors  sharing  an  address. 
The  purpose  of  the  notice  and  annual 
explanation  requirements  associated 
with  the  householding  provisions  of  the 
rule  is  to  ensure  that  investors  who  wish 
to  receive  individual  copies  of 
shareholder  reports  are  able  to  do  so. 

The  Commission  estimates  that  as  of 
December  1999,  approximately  655 
UITs  were  subject  to  the  provisions  of 
rule  30d-2.  The  Commission  further 
estimates  that  the  aimual  burden 
associated  with  rule  30d-2  is  121  hours 
for  each  UIT,  including  an  estimated  20 


hours  associated  with  the  notice 
requirement  for  householding  and  an 
estimated  1  hour  associated  with  the 
explanation  of  the  right  to  revoke 
consent  to  householding,  for  a  total  of 
79,255  burden  hours. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purpose  of  the 
Paperwork  Reduction  Act,  aiid  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Conunission  rules  and  forms. 

In  addition  to  the  burden  hours,  the 
Commission  estimates  that  the  cost  of 
contracting  for  outside  services 
associated  with  complying  with  rule 
30d-2  is  $12,000  per  respondent  (80 
hours  times  $150  per  hour  for 
independent  auditor  services),  for  a  total 
of  $7,860,000  ($12,000  per  respondent 
times  655  respondents). 

Compliance  with  the  collection  of 
information  requirements  relating  to  the 
transmittal  of  shareholder  reports 
required  by  the  rule  is  mandatory. 
Compliance  with  the  collection  of 
information  requirements  relating  to  the 
householding  provisions  of  the  rule  is 
necessary  to  obtain  the  benefit  of 
providing  only  one  shareholder  report 
to  a  household  containing  more  than 
one  investor.  Responses  to  the 
collections  of  information  will  not  be 
kept  confidential.  The  rule  does  not 
require  these  reports  or  notices  be 
retained  for  any  specific  period  of  time. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regiilatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  and  (ii)  Michael  E.  Bartell. 
Associate  Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  after  this  notice. 

Dated:  December  11,  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  00-32278  Filed  12-18-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  24789ia)*cember  12,  2000] 

INVESTMENT  COMPANY  ACT  OF  1940; 
Vanguard  Index  Funde  et  al. 

In  the  Matter  of;  Vanguard  Index  Funds, 
The  Vanguard  Group,  Inc.,  Vanguard 
Marketing  Corporation,  P.O.  Box  2600.  Vallev 
Forge,  PA  19482.  (812-12094),  Order  under 
section  6(c)  of  the  Investment  Company  Act 
of  1940  granting  exemptions  from  sections 
2(a)(32),  18(fl{l),  18(i),  22(d)  and  24(d)  of  the 
Act  and  Rule  22c-l  under  the  Act  and  under 
sections  6(c)  and  17fb)  of  the  Act  granting 
exemptions  &x)m  sections  17(a)(1)  and  (2)  of 
the  Act  and  denying  a  request  for  hearing. 

Vanguard  Index  Funds,  The  Vanguard 
Group,  Inc.  and  Vanguard  Marketing 
Corporation  (collectively,  "Vanguard") 
filed  an  application  on  May  12,  2000. 
and  amended  the  application  on  July  12. 
2000.  Applicants  requested  an  order 
under  section  6(c)  of  the  Investment 
Company  Act  of  1940  ("Act")  for 
exemptions  from  sections  2(a)(32). 
18(f)(1).  18(i),  22(d),  and  24(d)  of  the  Act 
and  rule  22c-l  imder  the  Act.  and 
imder  sections  6(c)  and  17(b)  of  the  Act 
for  exemptions  from  sections  17(a)(1) 
and  (2)  of  the  Act.  The  requested  order 
would  permit:  (a)  certain  open-end 
management  investment  companies 
("Fimds")  to  issue  a  new  class  of  shares 
with  limited  redeemability  ("VIPERS"); 
(b)  secondary  market  transactions  in 
VIPERs  at  negotiated  prices  on  a 
national  securities  exchange;  (c)  dealers 
to  sell  VIPERs  to  secondary  market 
purchasers  unaccompanied  by  a 
prospectus,  when  prospectus  delivery  is 
not  required  by  the  Securities  Act  of 
1933  ("Securities  Act");  and  (d)  certain 
affiliated  persons  of  the  Funds  to 
deposit  securities  into,  and  receive 
securities  from,  the  Funds  in  connection 
with  the  purchase  and  redemption  of 
aggregations  of  VIPERs. 

On  October  6,  2000.  a  notice  of  the 
filing  of  the  application  was  issued 
(Investment  Company  Act  Release  No. 
24680).  The  notice  gave  interested 
persons  an  opportunity  to  request  a 
hearing  and  stated  that  an  order 
disposing  of  the  application  would  be 
issued  unless  a  hearing  was  ordered.  On 
October  30.  2000,  Standard  &  Poor's 
("S&P '),  a  division  of  McGraw-Hill 
Companies,  Inc.  ("McGraw-Hill"), 
submitted  a  hearing  request  on  the 
application  ("Hearing  Reouest"). 

Rule  0-5(c)  states  that  the 
Commission  will  order  a  hearing  on  a 
matter,  upon  the  request  of  an 
"interested  person"  or  upon  its  own 
motion,  if  it  appears  that  a  hearing  is 
"necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
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investors."  The  Commission  has 
reviewed  each  of  the  issues  raised  m  the 
Hearing  Request  and  finds  that  none  of 
the  issues  warrants  ordering  a  hearing 
on  the  application.  Set  forth  below  is  a 
summarv  of  each  of  the  arguments  made 
by  S&P  in  support  of  a  hearing  and  the 
Commissions  findings. 

First.  S&P  states  that  McGraw-Hill  has 
filed  suit  against  Vanguard  concerning 
the  use  of  S&P  indices  and  trademarks 
in  connection  with  the  issuance  of 
V'IPERs  ('Litigation").  S&P  states  that  it 
IS  not  in  the  public  interest  for  the 
Commission  to  grant  the  requested 
exemptions  when  Vanguard's  right  to 
issue  VIPERs  is  being  challenged  in  the 
Litigation  S&P  asserts  that  a  potentially 
chaotic  situation  could  develop  if  S&P 
prevails  in  the  Litigation  after  the 
Commission  allows  the  issuance  of 
VIPERs 

The  Commission  has  determined  that 
the  Litigation  is  not  relevant  to  the 
issues  the  Act  requires  the  Clommission 
to  consider  in  deciding  whether  to  grant 
or  deny  the  application.  The  Litigation 
does  not  relate  to  or  challenge  anv  of  the 
specific  e.xemptions  requested  by 
Vanguard,  nor  does  the  Litigation  assert 
any  claims  under  the  Act.  With  respect 
to  anv  potential  detriment  that 
shareholders  might  suffer  if  S&P 
prevails  in  the  Litigation  after  the 
issuance  of  VIPERs,  any  conclusions 
that  the  Commission  might  reach,  even 
if  a  hearing  were  held,  would  require 
the  Commission  to  speculate  on  the 
outcome  of  the  Litigation  and  on  the 
possible  remedies  that  would  be 
imposed 

Second,  .S&P  states  that  it  is  not  in  the 
interests  of  investors  for  Vanguard  to 
issue  VIPERs  when  Vanguard  appears 
unable  to  meet  its  obligations  as  set 
forth  in  the  notice  Specifically,  S&P 
asserts  that  Vanguards  representatives 
in  the  Litigation  suggest  that  VIPERs  are 
simply  shares  of  an  additional  class  of 
an  existing  Fund,  while  the 
representations  in  the  application 
indicate  that  Vanguard  will  highlight 
the  differences  between  VIPERs  and 
traditional  mutual  fund  investments. 
S&P  indicates  that  these  contradictory 
public  positions  could  lead  to  investor 
confusion. 

The  Commission  thoroughly 
considered  the  issue  of  potential 
investor  confusion  during  the  review  of 
the  application.  In  the  application. 
Vanguard  agrees  to  a  variety  of  specific 
measures  designed  to  address  this  issue. 
The  Commission  has  determined  that 
S&P  has  not  raised  anv  issue  that,  if 
substantiated,  would  indicate  thai 
Vanguard  would  not  meet  the 
obligations  set  forth  in  the  application. 
If  Vanguard  were  unable  to  meet  its 


obligations,  the  Commission  would  take 
appropriate  action. 

Third,  S&P  states  that  it  is  not  in  the 
interests  of  investors  for  the 
Commission  to  facilitate  an 
unconventional  investment  that  may 
never  achieve  its  stated  purpose  of 
encouraging  short-term  traders  not  to 
trade  in  shares  of  the  conventional 
classes  of  the  Funds.  Specifically,  S&P 
states  that  because  Vanguard  may 
charge  an  administrative  fee  when 
shareholders  in  a  conventional  class  of 
a  Fund  exchange  shares  for  VIPERs,  the 
Vanguard  proposal  may  not  succeed  in 
drawing  short-term  traders  from 
conventional  classes  to  exchange-traded 
classes.  S&P  also  states  that  a  hearing 
would  be  appropriate  to  explore  why 
Vanguard's  current  and  previous 
prospectuses  do  not  discuss  the 
problems  that  the  application  attributes 
to  short-term  traders. 

The  C(mimission  finds  that  the 
specific  issues  raised  by  S&P  are  not 
relevant  to  the  relief  requested  by 
Vanguard  in  the  application.  In  the 
application.  Vanguard  represents  that 
anv  administrative  fee  assessed  on 
exchanges  will  comply  with  rule  na-3 
under  the  Act,  which  governs  this  type 
of  fee.  Vanguard  has  not  requested  any 
relief  relating  to  the  imposition  of  this 
fee.  Any  disclosure  issues  in  current 
and  prior  prospectuses  have  been 
addressed  previously  as  necessary 
during  the  disclosure  review  process 
and  are  not  the  subject  of  the 
application 

Finallv,  S&P  questions  whether  the 
Commission  should  grant  the  requested 
relief  from  section  24(d)  of  the  Act, 
which  would  allow  dealers  to  sell 
VIPERs  to  secondarv  market  purchasers 
unaccompanied  by  a  prospectus,  when 
the  Securities  Act  does  not  require 
prospectus  delivery.  S&P  argues  that 
because  of  the  risks  of  the  Litigation  and 
the  possible  effect  of  the  Litigation  on 
the  Funds,  the  ('ommission  should 
require  Vanguard  to  deliver 
prospectuses  disclosing  information 
about  the  Litigation  to  all  VIPERs 
investors. 

The  Commission  fully  considered 
issues  relating  to  prospectus  deliver}' 
relief  during  its  review  of  the 
application.  A  condition  to  the 
prospectus  delivery  relief  is  that  the 
national  securities  exchange  that  lists 
VIPERs  will  require  the  delivery  of  a 
product  description  to  secondary  market 
purchasers.  As  stated  in  the  application, 
the  produt  t  description  must  provide, 
among  other  things,  a  plain  English 
ove^rview  of  the  material  risks  of  owning 
the  Fund's  shares.  The  product 
description  also  must  disclose  the 
actions  that  would  be  taken  if  the 


Fund's  license  with  S&P  were 
terminated.  In  addition,  the  Conunission 
understands  that  Vanguard  intends  to 
include  a  description  of  the  Litigation  in 
the  product  description  that  will  be 
similar  to  the  disclosure  contained  in 
the  Fund's  prospectus. 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  S&P  has  not 
articulated  any  material  issue  of  fact  or 
law  that  is  relevant  to  the  Commission's 
decision  whether  to  grant  the  requested 
relief  or  that  has  not  been  considered 
previously.'  It  therefore  appears  that  a 
hearing  is  not  necessary  or  appropriate 
in  the  public  interest  or  for  the 
protection  of  investors. 

Accordingly, 

It  Is  Ordered  that  the  request  for  a 
hearing  is  denied. 

The  matter  having  been  considered,  it 
is  found,  on  the  basis  of  the  information 
set  forth  in  the  application,  as  amended, 
that  granting  the  requested  exemptions 
is  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

It  is  further  found  that  the  terms  of  the 
proposed  transactions  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transactions  are  consistent  with  the 
policy  of  each  registered  investment 
company  concerned  and  the  general 
purposes  of  the  Act. 

Accordingly, 

It  Is  Further  Ordered,  that  the 
requested  exemptions  under  section  6(c) 
of  the  Act  from  sections  2(a)(32), 
18(f)(1),  18(i).  22(d),  and  24(d)  of  the  Act 
and  rule  22c-l  under  the  Act,  and 
under  sections  6(c)  and  17(b)  of  the  Act 
from  sections  17(a)(1)  and  (2),  are 
granted,  effective  immediately,  subject 
to  the  conditions  contained  in  the 
application,  as  amended. 

The  exemption  from  section  24(d)  of 
the  Act  does  not  affect  a  purchaser's 
rights  under  the  civil  liability  and  anti- 
fraud  provisions  of  the  Securities  Act. 
Thus,  rights  under  section  11  and 
section  12(a)(2)  of  the  Securities  Act 
extend  to  all  purchasers  who  can  trace 
their  securities  to  a  registration 
statement  filed  with  the  Commission, 
regardless  of  whether  they  were 
delivered  a  prospectus  in  connection 
with  their  purchase. 


'  Tlu-  CDmniissic'D  ciocs  luil  dcfm  it  neressary  In 
m.iK'-  H  formal  dBtfrminalion  with  rfspect  to  the 
sl.itu!,  'if  .S)(il'  as  an  ■intpri'.stfri  person    withm  the 
nil"  ining  of  sei.tuni  40ldl  of  thi:"  .-Vet  and  rulf  0-5(c  | 
undiT  the  .^i  t  inasmurh  a.s  thp  (Aiminissiun  has 
dHtcrmined  that  the  assertions  maile  and  the  issues 
raised  in  connec  lion  with  the  appli(  ation  ilo  not 
warrant  a  hearing. 
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By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  00-32208  Filed  12-18-00;  8:45  am) 

BILUNG  CODE  M10-01-«a 


DEPARTMENT  OF  STATE 

[Public  Notice  3512] 

Bureau  of  Nonprollferation; 
Determination  Under  the  Arms  Export 
Control  Act 

agency:  Department  of  State. 
ACTION:  Notice. 

Pursuant  to  section  654(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  notice  is  hereby  given  that  the 
Department  of  State  has  made  a 
determination  pursuant  to  Section  73  of 
the  Arms  Export  Control  Act.  The 
Department  has  concluded  that 
publication  of  the  determination  would 
be  harmful  to  the  national  security  of 
the  United  States. 

Dated;  December  4,  2000. 
Robert }.  Einhom, 

Assistant  Secretary  of  State  for 

.Vo  n  p  roll f era  tion . 

|FR  Doc.  00-32311  Filed  12-18-00;  8:45  am] 

BILUNG  CODE  4710-2S-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3513] 

Bureau  of  Nonprollferation;  Imposition 
of  Missile  Proliferation  Sanctions 
Against  Entities  in  Iran 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  A  determination  has  been 
made  that  entities  in  Iran  have  engaged 
in  missile  technology  proliferation 
activities  that  require  imposition  of 
sanctions  pursuant  to  the  Arms  Export 
Control  Act,  as  amended,  and  the  Export 
Administration  Act  of  1979,  as  amended 
(as  carried  out  under  Executive  Order 
12924  of  August  19,  1994). 
EFFECTIVE  DATE:  November  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vann  H.  Van  Diepen,  Office  of 
Chemical,  Biological  and  Missile 
Nonprollferation.  Bureau  of 
Nonprollferation,  Department  of  State 
(202-647-1142), 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  73(a)(1)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2797b(a){l)); 
section  llB(b)(l)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2401b(b)(l)),  as  carried  out  under 


Executive  Order  12924  of  August  19. 
1994  (hereinafter  cited  as  the  "Export 
Administration  Act  of  1979");  and 
Executive  Order  12851  of  June  11.  1993; 
a  determination  was  made  on  November 
17,  2000,  that  the  following  foreign 
persons  have  engaged  in  missile 
technology  proliferation  activities  that 
require  the  imposition  of  the  sanctions 
described  in  section  73(a)(2)(B)  of  the 
Anns  Export  Control  Act  (22  U.S.C. 
2797b(a)(2)(B))  and  Section 
llB(b){l)(B)(ii)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410b(h)(l)(B)(ii)  on  the  following 
entities: 

1 .  Shahid  Hemmat  Industrial  Group 
(SHIGJ  (Iran)  and  its  sub-units  and 
successors;  and 

2.  SAN  AM  Industrial  Group  (Iran) 
and  its  sub-units  and  successors. 

Accordingly,  the  following  sanctions 
are  being  imposed  on  these  entities: 

(A)  new  individual  licenses  for 
exports  to  the  entities  described  above 
of  items  controlled  pursuant  to  the 
Export  Administration  Act  of  1979  will 
be  denied  for  two  years; 

(B)  new  licenses  for  export  to  the 
entities  described  above  of  items 
controlled  pursuant  to  the  Arms  Export 
Control  Act  will  be  denied  for  two 
years;  and 

(C)  no  new  United  States  Government 
contracts  involving  the  entities 
described  above  will  be  entered  into  for 
two  years. 

With  respect  to  items  controlled 
pursuant  to  the  Export  Administration 
Act  of  1979.  the  export  sanction  only 
applies  to  exports  made  pursuant  to 
individual  export  licenses. 

These  measures  shall  be  implemented 
by  the  responsible  agencies  as  provided 
in  Executive  Order  12851  of  June  11, 
1993. 

Dated:  December  4,  2000. 
Robert ).  Einhom, 

Assistant  Secretary  of  Staff  for 

Nonproliferation. 

|FR  Doc.  00-32312  Filed  12-18-00:  8:4,5  am) 

BILUNG  CODE  471(y-25-P 

DEPARTMENT  OF  STATE 
[Public  Notice  3514] 

Bureau  of  Nonproliferation;  Lifting  of 
Nonproliferation  Measures  Against 
Two  Russian  Entities 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  A  determination  has  been 
made,  pursuant  to  section  6  of  Executive 
Order  12938  of  November  14,  1994,  as 
amended  bv  Executive  Order  13094  of 


July  28,  1998,  to  remove 
nonproliferation  measures  on  two 
Russian  entities. 

EFFECTIVE  DATE:  November  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
general  issues:  Vann  H.  Van  Diepen, 
Office  of  Chemical,  Biological  and 
Missile  Nonproliferation,  Bureau  of 
Nonproliferation,  Department  of  State. 
(202-647-1142).  On  import  ban  issues: 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  (202-622- 
2500).  On  U.S.  Government 
procurement  ban  issues:  Gladys  Gines. 
Office  of  the  Procurement  Executive, 
Department  of  State,  (703-516-1691). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authorities  vested  in  the  President 
by  the  Constitution  and  the  laws  of  the 
United  States  of  America,  including  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701  at  seq.) 
("lEEPA"),  the  National  Emergencies 
Act  (50  U.S.C.  1601  et  seq.).  the  Arms 
Export  Control  Act  (22  U.S.C.  2751  ei 
seq.),  and  section  301  of  title  3,  United 
States  Code,  and  Section  6  of  Executive 
Order  12938  of  November  14,  1994,  as 
amended,  a  determination  was  made  on 
November  17,  2000,  that  it  is  in  the 
foreign  policy  and  national  security 
interests  of  the  United  States  to  remove 
the  restrictions  imposed  July  30,  1998, 
on  the  following  Russian  entities,  their 
sub-units  and  successors,  pursuant  to 
Sections  4(b),  4(c).  and  4(d)  of  the 
Executive  Order:  INOR  Scientific 
Institute:  and  Polyus  Scientific 
Production  Association. 

Dated:  December  4.  2000. 
Robert ).  Einhom. 

.Assistant  Secretary  of  State  for 

Sonprolileration. 

IFRDot    00-32313  Hied  12-18-00;  8:45  amj 

BILUNG  CODE  47ia-25-P 


DEPARTMENT  OF  STATE 

[Public  Notice  Number  3495] 

United  States  international 
Telecommunication  Advisory 
Committee  (ITAC>— 
Telecommunication  Standardization 
Sector  (ITAC-T);  National  Committee 
and  U.S.  Study  Groups  A,  B,  and  D; 
Notice  of  Meetings 

The  Department  of  State  announces 
meetings  of  the  U.S.  International 
Telecommunication  Advisorv 
Committee  (ITAC),  ITAC— 
Telecommunication  Standardization 
(ITAC-T)  National  Committee,  and  U.S. 
Study  Groups  A,  B.  and  D.  The  purpose 
of  the  Committees  is  to  advise  the 
Department  on  policy  and  technical 
issues  with  respect  to  the  International 
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Telecommunication  Union  and 
international  telecommunication 
standardization  and  development. 
Except  where  noted,  meetings  will  be 
held  at  the  Department  of  State,  2201 
■C"  Street.  NW  .  Washington,  DC. 
The  IT  AC  will  meet  on  December  20, 

2000.  from  9:30  to  noon  to  prepare  for 
the  World  Telecommunication  Policy 
Forum  on  Internet  Telephony  in 
Department  of  State  room  1406  and 
from  1:30  to  4:30  to  prepare  for  the  next 
meeting  on  ITU  Reform  in  Department 
of  State  room  1207. 

The  ITAC-T  National  Committee  will 
meet  January  10.  2001  from  9:30  to  noon 
and  February  28.  2001  from  9:30  to  3:30 
at  the  offices  of  the  Telecommunication 
Industry  Association,  2500  Wilson 
Boulevard.  Arlington.  VA  22201.  The 
ITAC-T  National  Committee  will  meet 
February  14,  2001  from  9:30  to  3:30  at 
the  offices  of  the  Alliance  for 
Telecommunications  Industry 
Solutions.  1200  G  Street.  NW., 
Washington.  DC  20005  The  agenda  for 
all  three  meetings  will  be  preparations 
for  the  ITU-T  Telecommunication 
Standardization  Advisory  Group 
meeting  starting  on  March  19.  2001. 

The  ITAC-T  U  S.  Study  Group  A  will 
meet  from  9:30  to  noon  on  January  4, 

2001,  to  prepare  positions  for  the  ITl'- 
T  Study  Group  2  meeting  starting  in 
January  23.  2001 

The  ITAC-T  U.S.  Study  Group  B  will 
meet  from  9:00  am  to  4:30  on  January 
19.  2001.  at  the  Wyndham  Anatole 
Hotel.  2201  Stemmons  Freeway.  Dallas. 
TX  75207  to  prepare  positions  for  the 
next  ITU-T  Study  Group  15  meeting, 
February  5-9.  2001 

Members  of  the  general  public  may 
attend  these  meetings.  Directions  to 
meeting  locations  and  actual  room 
assignments  may  be  determined  by 
calling  the  Secretariat  at  202-647^)965/ 
2592.  For  meetings  hpld  at  the 
Department  of  State:  entrance  to  the 
building  is  controlled;  people  intending 
to  attend  any  of  the  IT  AC  meetings 
should  send  a  fax  to  (202)  647-7407  not 
later  than  24  hours  before  the  meeting 
for  preclearance.  This  fax  should 
display  the  name  of  the  meeting  (ITAC 
T.  U.S.  Study  Group)  and  date  of 
meeting,  your  name,  social  security 
number,  date  of  birth,  and 
organizational  affiliation.  One  of  the 
following  valid  photo  identifications 
will  be  required  for  admission:  US. 
driver's  license,  passport.  US 
Government  identification  card  Enter 
the  Department  of  State  from  the  C 
Street  Lobby:  in  view  of  escorting 
requirements.  non-Goverrmient 
attendees  should  plan  to  arrive  not  less 
than  15  minutes  before  the  meeting 
begins. 


Attendees  may  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admission  of  members  will 
be  limited  to  seating  available. 

Dated:  December  9,  2000. 
.Marian  Gordon. 

Chiiirman.  ITAC-T.  US.  Deparlment  of  State 
(FR  Dor  O0-32:n0  Filed  12-18-00;  8:45  am) 

aiLUNQ  CODE  4710-4S-# 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESErfTATIVE 

Council  on  Environmental  Quality 

Guidelines  for  Implementation  of 
Executive  Order  13141:  Environmental 
Review  of  Trade  Agreements 

agency:  Office  of  the  United  States 
Trade  Representative  and  Council  on 
Environmental  Quality. 
ACTION:  Guidelines  for  implementation 
of  Executive  order  13141- 
environmental  review  of  trade 
agreements:  final. 

summary:  On  November  16.  1999, 
President  Clinton  signed  Executive 
Order  13141   64  FR  63169  (Nov.  18. 
1999).  The  Order  makes  explicit  the 
United  States'  commitment  to  a  policy 
of  careful  assessment  and  consideration 
of  the  environmental  impacts  of  trade 
agreements,  including,  in  certain 
instances,  written  environmental 
reviews.  The  Order  directs  the  Office  of 
the  United  States  Trade  Representative 
(USTR)  and  the  Council  on 
Environmental  Quality  (CEQJ  to  oversee 
implementation  of  the  Order,  including 
the  development  of  procedures  pursuant 
to  the  Order 

The  procedures  called  for  by  the 
Executive  Order  (the  Guidelines)  are 
published  below  USTR  and  CEQ 
developed  the  Guidelines  through  an 
extensive  public  process  and 
consultations  with  appropriate  foreign 
policy,  environmental,  and  economic 
agencies  and  Congress  USTR  and  CEQ 
have  carefully  taken  public  views  into 
account  in  finalizing  the  Guidelines, 
and  the  final  Guidelines  endeavor  to 
reflec:!  many  of  them 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  US  Trade  Representative. 
Environment  and  Natural  Resources 
Section,  telephone  202-395-7320.  or 
Council  on  Environmental  Quality, 
telephone  202-456-6224 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Executive  Order  13141  builds  on  U.S. 
experience  with  written  environmental 
reviews  of  previous  trade  agreements. 


including  the  North  American  Free 
Trade  Agreement  (1991-92  and  1993), 
the  Uruguay  Round  Agreements  (1994). 
and  the  proposed  Accelerated  Tariff 
Liberalization  initiative  with  respect  to 
forest  products  (1999).  The  Order 
institutionalizes  the  use  of 
environmental  reviews  as  an  important 
tool  to  help  identify  potential  positive 
and  negative  environmental  effects  of 
certain  major  trade  agreements,  and  to 
facilitate  consideration  of  appropriate 
responses  where  effects  are  identified. 
Pursuant  to  the  Order,  environmental 
reviews,  along  with  a  process  of  ongoing 
assessment  and  evaluation,  should  help 
shape  trade  agreements  that  contribute 
to  the  broader  goal  of  sustainable 
development.  The  Order  is  available  on 
USTRs  internet  web  site  at 
VkTww.ustr.gov. 

USTR  and  CEQ  developed  the 
Guidelines  called  for  by  die  Order  in 
consultation  with  interested  agencies  on 
the  Trade  Policy  Staff  Committee 
(TPSC),  including  the  Departments  of 
Agriculture.  Commerce,  Energy, 
Interior,  Justice,  State,  Treasury  and 
Transportation,  the  U.S.  Enviroimiental 
Protection  Agency,  and  the  U.S.  Agency 
for  International  Development.  The 
TPSC,  established  under  section  242  of 
the  Trade  Expansion  Act  of  1962,  as 
amended  (19  U.S.C.  section  1872),  is  the 
principal  staff-level  mechanism  for 
interagency  decisionmaking  on  U.S. 
trade  policy.  The  current  participants  in 
the  TPSC  process  for  purposes  of  the 
Guidelines  include  agencies  with 
relevant  environmental,  economic  and 
foreign  policy  expertise.  See  Guidelines, 
Appendix  A.' 

As  part  of  the  process  for  developing 
the  Guidelines.  USTR  and  CEQ  sought 
to  involve  interested  members  of  the 
public  at  significant  stages.  At  the 
outset,  USTR  and  CEQ  requested  public 
comment  concerning  issues  the  agencies 
should  consider  in  developing  the 
guidelines,  and  received  twenty-two 
sets  of  written  comments.  65  FR  9757 
(Feb.  22.  2000).  USTR  and  CEQ  also 
requested  comment  on  draft  guidelines 
published  in  July,  2000,  and  received 
twenty-five  sets  of  written  comments.  65 
FR  42.743  (July  11.  2000).  Eight 
individuals  and  organizations  presented 
testimony  with  regard  to  the  draft 
guidelines  at  the  August  2  public 
hearing.  All  written  comments  and  a 


'  The  basic  work  of  the  TPSC  is  performed  by  a 
network  of  staff-level  subcommittees  and  task 
forces,  organized  by  geographical  region  and/or 
sector  The  committees  prepare  recommendations 
on  subjecis  within  the  purview  {e./i..  mstructions  to 
negotiators  on  specific  issues  relevant  to  a  given 
trade  agreement!  These  recommendations  take  the 
form  of  a  paper,  which  must  then  be  cleared  by 
agencies  on  the  TPSC. 
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transcript  of  the  hearing  are  available  for 
public  inspection  in  USTR's  reading 
room  located  at  600  17th  Street  NW., 
Washington,  DC  20508. 

USTR  and  CEQ  also  consulted 
extensively  with  the  Trade  and 
Environmental  Policy  Advisory 
Committee  (TEPAC),  as  well  as  other 
interested  advisory  committees.  TEPAC 
is  part  of  the  trade  advisory  committee 
system  established  by  Congress  to 
provide  private  sector  information  and 
advice  on  the  priorities  and  direction  of 
U.S.  trade  policy.  TEPAC  sponsored 
several  workshops  on  the  Guidelines  for 
TEPAC  members  and  other  participants, 
which  were  open  to  the  public.  USTR, 
CEQ,  and  other  interested  agencies 
participated  in  the  public  workshops. 
TEPAC  also  submitted  a  divided 
reconunendation  prior  to  publication  of 
the  draft  Guidelines,  and  USTR  and 
CEQ  consulted  informally  with 
interested  TEPAC  members  throughout 
the  development  of  the  Guidelines. 

In  addition,  USTR  and  CEQ  drew 
upon  agencies'  experience  gained  to 
date  in  implementing  the  Executive 
Order  in  the  review  of  the  Jordan  Free 
Trade  Agreement  negotiations,  see  65 
FR  58.342  (September  28,  2000).  and  in 
planning  for  the  review  of  the  Free 
Trade  Area  of  the  Americas 
negotiations.  See  65  FR  75,763  (Dec.  4. 
2000). 

B.  Public  Comments 

The  views  of  the  public  played  a 
significant  role  in  shaping  the  final 
Guidelines.  USTR  and  CEQ  benefitted 
from  numerous  constructive  comments 
provided  by  the  public  in  written 
comments  and  at  the  August  2,  2000 
hearing.  Public  views  reflected  many 
different  perspectives,  including  those 
of  environmental  organizations, 
industry,  and  agriculture. 

Public  conaments  generally  supported 
the  overall  goals  of  the  Executive  Order 
and  Guidelines,  and  noted  that  the  draft 
Guidelines  represented  a  significant 
step  forward  toward  achieving  those 
goals.  However,  a  number  of 
commenters  expressed  concern  that  the 
draft  Guidelines  were  insufficiently 
specific  concerning  how  environmental 
considerations  would  actually  be 
integrated  into  the  development  of  U.S. 
trade  negotiating  objectives.  Some  of 
these  commenters  also  advocated  more 
robust  consideration  of  alternatives  than 
provided  for  in  the  draft  Guidelines. 
Some  commenters  also  favored  more 
explicit  provision  for  engaging  the 
public  early  in  the  negotiating  process 
to  allow  for  a  meaningful  public  role  in 
shaping  overall  trade  objectives  and 
negotiating  positions.  In  particular, 
these  commenters  emphasized  that  early 


public  engagement  would  assist  in 
identifying  "win-win"  opportunities 
where  the  opening  of  markets  and 
reduction  or  elimination  of  subsidies 
may  yield  environmental  benefits. 

From  another  perspective,  other 
commenters  were  concerned  that  the 
process  outlined  in  the  draft  Guidelines 
was  too  prescriptive  and  inflexible,  and 
could  thus  hamper  trade  negotiators.  A 
number  of  commenters  emphasized  the 
need  to  ensure  that  reviews  would  be 
based  on  an  objective,  impartial  analysis 
of  environmental  effects  and  sound 
scientific  principles.  They  requested 
that  the  final  Guidelines  clarify  that 
positive  as  well  as  negative  impacts 
would  be  considered,  and  stressed  that 
all  government  agencies  with  relevant 
expertise  and  all  interested  advisory 
committees  should  be  involved  in  the 
reviews. 

Commenters  differed  concerning  the 
degree  ta  which  reviews  should  address 
global  and  transboundary 
environmental  impacts.  Several 
commenters  favored  creating  a 
presumption  in  favor  of  reviewing  such 
effects,  while  others  argued  that  the 
reviews  should  normally  be  limited  to 
impacts  within  the  United  States. 

Several  commenters  requested  that 
the  final  Guidelines  provide  for  greater 
transparency  in  the  negotiation  process, 
including  the  release  of  draft  negotiating 
texts.  While  acknowledging  that 
confidentiality  for  some  aspects  of  the 
negotiation  might  be  appropriate,  these 
commenters  argued  that  non-disclosure 
should  be  kept  to  a  minimum,  and  that 
cleared  advisors  should  be  used  where 
confidentiality  was  unavoidable. 

Concerning  agency  roles,  a  number  of 
commenters  contended  that  CEQ  and 
environmental  agencies  should  have  a 
more  prominent  role  in  conducting  the 
reviews,  while  others  argued  that  their 
role  should  be  less  prominent.  Several 
commenters  criticized  the  way  in  which 
governmental  resource  constraints  were 
reflected  in  the  draft  Guidelines  and 
urged  that  reviews  should  not  be 
conditioned  on  the  availability  of 
resources. 

Finally,  several  commenters  pointed 
out  that  the  draft  Guidelines  omitted 
reference  to  possible  implications  of 
trade  agreements  for  state  and  local  (as 
well  as  federal)  enviromnental 
regulatory  authorities. 

C.  Principal  Revisions  to  the  Draft 
Guidelines 

The  final  Guidelines  have 
strengthened  and  clarified  provisions 
pertaining  to  early  and  proactive 
integration  of  environmental  and  trade 
policy  objectives.  Specifically,  Sections 
I  and  II  of  the  Guidelines  expressly 


acknowledge  that  the  written 
environmental  review  process  is  not  the 
sole  means  of  integrating  environmental 
concerns  and  goals  into  a  proposed 
trade  agreement,  and  make  clear  that 
public  input  will  be  sought  even  where 
no  written  environmental  review  is 
conducted  (Section  11.7).  The  final 
Guidelines  also  clarify  that  informal 
public  outreach  and  consultations  shall 
take  place  at  an  early  stage  in  the  review 
process,  and  that  information  received 
at  this  stage  will  be  used  to  inform  the 
development  of  U.S.  negotiating 
objectives  and  positions  (Section  III.  A 
andB). 

The  final  Guidelines  provide  further 
clarification  that  reviews  will  consider 
positive  as  well  as  negative  potential 
impacts  of  trade  agreements  (see,  e.g., 
Section  IV. B. 2,  and  Appendix  C)  and 
that  analysis  will  be  objective  and 
scientific  (Section  V.A.2).  Objectivity 
and  balance  in  the  reviews  are  further 
advanced  through  the  active 
involvement  of  a  broad  range  of 
goveriunent  agencies  (Section  VIII. A. 5) 
and  relevant  advisory  committees  [see, 
e.g.,  sections  VI. 6  and  IV. 4).  The  final 
Guidelines  also  provide  clarifications 
regarding  possible  state,  local,  and  tribal 
govermnental  regulatory  issues 
(Sections  IV.B.2.b.  V.B.I  and  appendix 
C). 

The  final  Guidelines  make  explicit  (in 
a  new  Section  IV. C)  that  the  extent  of 
the  analysis  shall  be  proportionate  to 
the  significance  of  anticipated 
environmental  impacts.  Where  initial 
steps  in  the  review  process  indicate  that 
environmental  impacts  are  likely  to  be 
de  minimis,  it  will  normally  be 
appropriate  to  abbreviate  the  analysis. 

Concerning  global  and  transboundary 
impacts,  the  final  Guidelines  provide 
some  additional  clarification  to  ensure 
that  potential  global  and  transboundary 
impacts  are  appropriately  identified  in 
the  scoping  process  (Section  V.B.5). 
However,  the  general  approach  of  the 
draft  Guidelines  has  been  retained  in 
conformity  with  the  Executive  Order, 
which  provides  that  the  focus  of  the 
review  should  be  on  impacts  in  the 
United  States,  and  examination  of  global 
and  transboundary  impacts  may  be 
included  as  appropriate  and  prudent. 

The  final  Guidelines  include  a  new 
provision  concerning  transparency  and 
confidentiality  in  the  review  process 
(Section  VI. 6)'  This  is  a  difficult  and 
complex  issue,  which  has  implications 
beyond  the  scope  of  the  Order  and  the 
Guidelines.  The  United  States  believes 
that  transparency  and  openness  are  vital 
to  ensuring  public  understanding  and 
support  for  international  trade  policy, 
and  is  at  the  forefront  of  efforts  to 
improve  transparency  in  the  world 
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trading  system.  The  United  States  is  also 
committed  to  keeping  the  public 
informed  about  trade  negotiations  and 
engaging  in  regular  dialogue  with 
interested  stakeholders.  However, 
disclosure  of  certain  information  to 
foreign  governments  could  compromise 
the  ability  of  trade  negotiators  to  obtain 
the  best  outcome  for  national  interest. 
Therefore,  it  is  important  to  maintain  a 
degree  of  confidentiality  concerning 
development  of  U.S.  negotiating 
objectives  and  positions  and  the 
conduct  of  negotiations. 

The  final  Guidelines  endeavor  to 
strike  a  balance  between  these  goals. 
They  state  that  sufficient  information 
shall  be  provided  to  the  public  to 
facilitate  understanding  and 
involvement  in  a  meaningful  manner 
concerning  US  negotiating  objectives 
and  the  environmental  review  process 
However,  to  the  extent  that  disclosure 
would  impair  the  United  States'  ability 
to  develop  negotiating  objectives  or 
conduct  negotiations,  or  would 
compromise  proprietary  or  confidential 
information,  issues  shall  be  addressed, 
where  appropriate,  through  the  advisory 
committee  system  of  cleared  advisors. 

The  final  Guidelines  make  clear  that 
CEQ  and  USTR  shall  jointly  oversee  the 
implementation  of  the  Executive  Order, 
including  the  Guidelines,  and  consult  at 
the  outset  of  each  review  (Section 
VIII.A.l,  5).  The  final  Guidelines  also 
modify  references  to  the  role  of 
governmental  resources  (for  example, 
the  specific  reference  to  resources  in 
connection  with  consideration  of  global 
and  transboundary  effects  is  deleted,  see 
Section  V.B.5).  However,  because 
adequate  resources  are  critical  to  the 
effective  implementation  of  the  Order 
and  Guidelines,  several  provisions 
address  the  resource  issue  (Sections  11.5, 
VIII. A. 2  and  6).  Additional  language 
clarifies  that  agencies  shall  seek 
adequate  resources  to  carry  out  their 
responsibilities  within  their  planning 
budgets  (Section  VII1.A.6) 

Finally,  the  Guidelines  are  intended 
to  be  a  living  document.  CEQ  and  ILSTR 
retain  the  ability  to  revise  the 
Guidelines,  in  consultation  with  other 
agencies,  advisory  committees  and  the 
public,  as  experience  is  gained  with 
applying  them  to  particular  reviews 
(Section  VIII.B.l).  If  CEQ  and  USTR 
conclude  that  revision  is  appropriate, 
the  public  shall  be  notified  of  the  intent 


to  revise  and  be  given  an  opportunity  to 
comment  on  significant  revisions. 

Carmen  Suro-Bredie, 

Chair.  Tmdp  Pol icv  Staff  Committee,  Office 
of  the  US    Fnide  Representative 

Dinah  Bear, 

Ceneral  Counsel,  Council  on  Environmental 
Quality. 

Guidelines  for  Implementation  of 
Executive  Order  13141  Council  on 
Environmentai  Quality  and  the  United 
States  Trade  Representative 

I.  Purpose  of  the  Guidelines 

1.  The  Council  on  Environmental 
Quality  (CEQ)  and  the  United  States 
Trade  Representative  (USTR)  issue  these 
Guidelines  pursuant  to  Executive  Order 
13141,  Environmental  Review  of  Trade 
Agreements  (the  Order).  The  purpose  of 
the  Guidelines  is  to  implement  the 
Order  so  as  to  ensure  that  consideration 
of  reasonably  foreseeable  environmental 
impacts  of  trade  agreements  (both 
positive  and  negative),  and 
identification  of  complementarities 
between  trade  and  environmental 
objectives,  are  consistent  and  integral 
parts  of  the  policymaking  process. 

2.  The  primary  focus  of  the  Order  and 
these  Guidelines  is  on  the  process  for 
evaluating  the  environmental 
implications  of  certain  major  proposed 
trade  agreements,  which  will  be  the 
subject  of  written  environmental 
reviews  (ERs).  In  addition,  as  recognized 
by  the  Order,  the  broader  goal  of 
sustainable  development  shall  also  be 
advanced  through  an  ongoing  process  of 
assessment,  evaluation  and  public 
consultation  by  responsible  Federal 
agencies,  even  where  no  ER  is 
conducted. 

II.  Environmental  Review  of  Trade 
Agreements 

1.  .Section  4(a)  of  the  Order  identifies 
three  categories  of  agreements  for  which 
an  ER  is  mandated  in  light  of  their 
potential  for  significant  environmental 
impacts;  (1)  comprehensive  multilateral 
trade  rounds;  (2)  bilateral  or  plurilateral 
free  trade  agreements;  and  (3)  major  new 
trade  liberalization  agreements  in 
natural  resource  sectors. 

2.  Section  4(b)  of  the  Order  provides 
that  agreements  reached  in  connection 
with  enforcement  and  dispute 
resolution  actions  are  not  covered  by  the 
Order. 

3.  Section  4((:)  of  the  Order  provides 
that  ERs  may  also  be  warranted  for  other 
agreements.  A  decision  to  initiate  the  ER 
process  for  a  Section  4(c)  agreement 
shall  be  based  on  objective  criteria. 

4.  The  significance  of  reasonably 
foreseeable  environmental  impacts  shall 
be  an  essential  factor  in  determining 


whether  to  conduct  an  ER  for  a  section 
4(c)  agreement.  The  assessment  of  this 
factor  shall  include  consideration  of  the 
following  criteria: 

a.  The  extent  to  which  the  agreement 
might  affect  environmentally  sensitive 
media  and  resources  and/or  result  in 
substantial  changes  in  trade  flows  of 
products  or  services  that  could  confer 
environmental  harms  or  benefits; 

b.  The  extent  to  which  the  agreement 
might  affect  U.S.  environmental  laws, 
regulations,  policies,  and/or 
international  commitments; 

c.  The  magnitude  and  scope  of 
reasonably  foreseeable  environmental 
impacts:  and 

a.  The  magnitude  of  anticipated 
changes  in  trade  flows. 

5.  In  certain  circumstances,  additional 
factors,  such  as  negotiation  timetables 
and  the  availability  of  relevant  data, 
analytical  tools  and  expertise,  may  be 
considered  in  decisions  regarding 
section  4(c)  agreements. 

6.  The  Order  anticipates  that  most 
sectoral  liberalization  agreements  will 
not  require  an  ER  because  it  is  expected 
that  they  are  unlikely  to  result  in 
significant  environmental  impacts. 

7.  A  decision  not  to  conduct  an  ER  for 
a  Section  4(c)  agreement  will  not  relieve 
the  Federal  government  of  the  obligation 
to  consider  environmental  issues  under 
the  process  of  ongoing  consultations, 
assessment  and  evaluation  applicable  to 
the  negotiation  of  all  trade  agreements. 
As  part  of  that  process,  USTR  shall 
facilitate  identification  of  any  relevant 
environmental  issues  by  providing 
opportimities  for  engaging  the  public,  as 
well  as  through  the  early  initiation  of 
the  Trade  Policy  Staff  Committee 
(TPSC)  process.' 

8.  The  decision  not  to  conduct  an  ER 
for  a  Section  4(c)  agreement  may  be 
reassessed  as  appropriate. 

m.  Initiation  of  the  Environmental 
Review  Process 

A.  General  Principles 

1 .  The  overarching  goal  of  the  ER 
process  is  to  ensure  that,  through  the 
consistent  application  of  principles  and 
procedures,  environmental 
considerations  are  integrated  into  the 
development  of  U.S.  trade  negotiating 
objectives  and  positions.  The  process  is 
intended  to  provide  timely  information 


'  The  Trade  Policy  Staff  Committee  (TPSC). 
established  under  section  242  of  the  Trade 
Expansion  Act  of  1962.  as  amended.  19  U.S.C. 
section  1872.  is  the  principal  staff-level  mechanism 
fur  interagency  decisionmaking  on  I'  S  trade 
policy.  The  current  participants  in  the  TPSC 
process  with  respect  to  the  implementation  of  these 
Guidelines  include  all  agencies  with  relevant 
environmental,  economic  and  foreign  policy 
expertise.  See  Appendix  A. 
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that  will  enable  trade  policymakeirs  and 
negotiators  to  understand  the 
environmental  implications  of  possible 
courses  of  action. 

2.  The  goals  of  the  ER  process  shall 
be  achieved  through  a  variety  of  formal 
and  informal  means,  flexible  enough  to 
accommodate  the  different  types  of 
trade  agreements  and  negotiating 
timetables.  Early  in  the  negotiating 
process,  public  views  on  the  broad 
objectives  of  the  proposed  agreement 
shall  be  sought  through  informal  public 
outreach  and  consultation.  As  more  is 
known  about  the  shape  of  the  proposed 
agreement,  the  process  shall  become 
more  formal  and  analytical,  leading  to 
the  issuance  of  the  written  ER 
documents. 

3.  Pursuant  to  Section  5  of  the  Order, 
while  an  ER  shall  be  undertaken 
sufficiently  early  in  the  negotiating 
process  to  inform  the  development  of 
negotiating  positions,  it  shall  not  be  a 
condition  for  the  timely  tabling  of 
specific  negotiating  positions. 

B.  Early  Outreach  and  Consultations 

1 .  When  negotiation  of  the 
prospective  trade  agreement  is  first 
under  consideration,  USTR,  through  the 
TPSC,  shall  seek  information  regarding 
potential  environmental  concerns  and 
benefits  associated  with  the  commercial 
practices  and  trade  policies  under 
consideration.  This  shall  be 
accomplished  through  an  ongoing, 
flexible  process  of  consultation  with 
Congress,  the  interested  public,  and 
advisory  committees,  and,  in  the  normal 
case,  Federal  Register  notice(s) 
requesting  public  comment  on 
environmental  issues  and  other  issues 
concerning  the  negotiations.  See 
Appendix  B. 

2.  By  virtue  of  their  relevant  expertise, 
TPSC  agencies  play  an  important  role  in 
the  development  of  trade  policies  and 
objectives.  Accordingly,  throughout  the 
ER  process  they  shall  provide  analytical 
expertise  and  shall  bring  important 
environmental  issues  to  the  attention  of 
the  relevant  TPSC  subcommittee(s)  in  a 
timely  manner. 

3.  The  environmental  information 
developed  in  this  early  stage  shall 
inform  the  development  of  U.S. 
negotiating  objectives  and  positions. 

C.  Initiating  the  Written  Environmental 
Review 

1.  USTR,  through  the  TPSC,  shall 
initiate  the  formal  written  ER  process 
with  a  notice  in  the  Federal  Register  as 
soon  as  possible  once  sufficient 
information  exists  concerning  the  scope 
of  the  proposed  trade  agreement, 
allowing  for  the  meaningful  evaluation 


of  its  potential  environmental 
ramifications.  See  Appendix  B. 

2.  Environmental  issues  shall  be 
analyzed  by  the  relevant  TPSC 
subcommittee(s)  or,  as  appropriate,  by  a 
working  group  under  the 
subcommittee(s).  For  purposes  of  these 
Guidelines,  the  term  Environmental 
Review  Group  (ERG)  refers  to  any  TPSC 
group  tasked  with  the  environmental 
review  of  trade  agreements  under  these 
Guidelines. 

3.  In  order  to  expedite  the  initiation 
of  the  ER  process  for  a  particular  trade 
agreement,  it  may  be  desirable  to 
analyze  discrete  aspects  of  the  proposed 
agreement  as  sufficient  information 
becomes  available.  In  all  cases,  tbe  final 
ER  docimient  should  address  identified 
environmental  issues  in  a 
comprehensive  manner. 

4.  For  some  agreements  that  fall  luider 
Section  4(c)  of  the  Executive  Order,  the 
need  for  an  ER  may  not  be  identified 
until  after  specific  negotiating  positions 
have  been  established  or  are  imder 
development.  In  such  cases,  the  ER 
process  shall  be  initiated  as  soon  as 
feasible  thereafter. 

IV.  Determining  the  Scope  of  the 
Environmental  Review 

A.  General  Principles 

1 .  The  scoping  process  involves  the 
identification  of  significant  issues  to  be 
analyzed  in  depth  in  the  written  ER, 
along  with  the  elimination  from  detailed 
study  of  those  issues  which  are  not 
significant  or  have  been  covered  by 
prior  reviews. 

2.  The  early  involvement  of  agencies 
with  relevant  expertise  and  the  public 
in  the  scoping  process  helps  assure  that 
analysis  is  adequate  and  that  issues  are 
identified  in  a  timely  manner. 

3.  Scoping  includes  consideration  of 
the  environmental  dimensions  of  the 
commercial  practices  and  trade  policies 
at  issue,  including  ways  in  which  the 
potential  trade  agreement  can 
complement  U.S.  environmental 
objectives. 

4.  USTR,  through  the  TPSC,  shall 
request  public  comment  on  the  scope  of 
the  ER  through  the  Federal  Register 
Notice  of  Intent  to  Initiate 
Environmental  Review,  and  shall  seek 
the  views  of  interested  advisory 
committees,  including  the  Trade  and 
Environment  Policy  Advisory 
Committee  (TEPAC).  See  Section  VI  and 
Appendix  B. 

B.  The  Scoping  Process 
1.  Overview 

a.  The  scoping  process  for  the  ER  has 
two  principal  components:  (i) 
identification  of  issues;  and  (ii) 


selection  and  prioritization  of  issues  for 
review.  The  first  component  focuses  on 
soliciting  input  and  determining  the 
types  of  environmental  impacts  that 
could  result  from  the  proposed  trade 
agreement.  The  second  component 
focuses  on  selecting  and  prioritizing  the 
significant  issues  that  should  be 
analyzed  to  determine  the 
environmental  consequences  of  the 
trade  agreement,  if  any.  The  result  of  an 
effective  scoping  process  is  a  targeted, 
analytical  work  plan. 

b.  Issue  identification  and 
prioritization  is  an  iterative  process. 
Negotiating  positions  are  likely  to 
undergo  continual  adjustment  until  the 
agreement  is  completed.  The  steps  taken 
to  establish  the  scope  of  the  ER  may, 
therefore,  be  revisited  throughout  the 
negotiations. 

2.  Identification  of  Issues 

a.  This  step  in  the  scoping  process  is 
meant  to  identify  the  range  of  possible 
enviroiunental  impacts  (both  positive 
and  negative)  associated  with  the  trade 
agreement  under  consideration. 
However,  not  all  issues  identified  will 
necessarily  be  analyzed  in  the  ER.  The 
second  step  in  the  scoping  process, 
issue  selection  and  prioritization 
(described  below),  will  be  used  to  select 
important  issues  warranting  further 
analysis. 

b.  Solicitation  of  Iniilrmation 

(1)  The  scoping  process  shall  draw 
upon  the  knowledge  of  any  agency  with 
relevant  expertise  in  the  subject  matter 
under  consideration,  as  well  as  the 
views  of  Congress,  the  public,  and 
advisory  conunittees. 

(2)  Where  matters  affecting  state,  local 
and  tribal  government  regulatory 
authority  may  be  at  issue,  USTR  shall 
consult  with  the  Intergovernmental 
Policy  Advisory  Committee  (IGPAC) 
and  other  appropriate  sources  of 
information. 

3.  Information  Relevant  to  Scoping 

a.  Three  types  of  information  shall  be 
considered  when  determining  the  scope 
of  the  ER: 

(1)  the  scope  and  objectives  of  the 
proposed  trade  agreement; 

(2)  a  realistic  range  of  alternative 
approaches  for  accomplishing  the  broad 
objectives  of  the  trade  agreement;  and 

(3)  types  of  reasonably  foreseeable 
environmental  impacts. 

b.  Ascertaining  the  Scope  of  the 
Proposed  Trade  Agreement 

(1)  The  scope  of  the  ER  is  a  function 
of  the  scope  and  objectives  of  the 
proposed  trade  agreement  and  the  range 
of  realistic  approaches  for  achieving 
those  objectives.  Thus,  there  should  be 
a  close  and  interactive  relationship 
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between  the  ERG  and  the  TPSC 

subcommittee(s)  responsible  for  the 
negotiation. 

(2)  The  ERG  shall  maintain 
continuing  awareness  of  U.S. 
negotiating  goals  as  they  evolve  and 
ensure  that  the  scope  of  the  ER  properly 
reflects  emerging  environmental  issues 

c.  Ascertaining  Options  for  .\nalysis 
{!)  Scoping  shall  be  used  to  assist  in 

identifying  possible  alternative 
negotiating  approaches  and  options  for 
accomplishing  the  broad  objectives  of 
the  trade  agreement,  including 
approaches  for  achieving  environmental 
benefits.  Options  may  also  include 
consideration  of  methods  for  addressing 
positive  and  negative  environmental 
impacts 

(2)  The  scoping  process  shall  be  used 
to  gain  an  understanding  of  options  or 
approaches  reflecting  a  realistic  range  of 
possible  negotiating  outcomes. 
However,  the  options  analyzed  during 
the  ER  process  shall  not  constrain  trade 
negotiators  from  considering  others. 

d.  Ascertaining  Reasonably 
Foreseeable  Environmental  Impacts 

(1)  During  the  initial  stages  of 
scoping,  a  range  of  reasonably 
foreseeable  environmental  impacts  (both 
positive  and  negative)  should  be 
considered  for  inclusion  in  the  ER.  Sef 
Appendix  C  Later,  as  scoping 
progresses,  some  of  the  identified 
impacts  may  be  eliminated  from 
consideration  through  the  process  of 
prioritization  and  analysis  described 
below. 

(2)  Domestic  impacts  are  necessarily 
the  primary  concern  and  priority  for  an 
ER  conducted  under  the  Executive 
Order  and  these  Guidelines.  However, 
the  scoping  process  shall  also  consider, 
pursuant  to  Section  IV  B. 5.  whether  it  is 
appropriate  and  prudent  to  e.xamine 
global  and  transboundar\'  impacts. 

(3)  Consistent  with  existing  legal 
requirements,  the  ERG  may  consult  with 
academic,  federal,  state  or  local  entities, 
and/or  other  interested  groups  that  have 
relevant  experience  with  economic  and 
environmental  analyses  and  modeling 
techniques. 

4.  Selection  and  Prioritization  of  Issues 
and  Considerations  for  Establishing 
Scope 

a  Once  environmental  issues  have 
been  sufficiently  identified,  the  ERG 
shall  select  and  prioritize  the  issues  and 
establish  the  scope  of  the  ER. 

b  Considerations  for  establishing  ER 
scope  include: 

(1)  the  perceived  significance  of 
potential  environmental  impacts; 

(2)  the  relative  importance  placed  on 
a  particular  issue  by  governmental 


agencies,  the  public,  and/or  advisory 
committees; 

(3)  availability  of  analytical  tools 
capable  of  assessing  environmental 
impacts  at  an  adequate  level  of  detail; 

(4)  existence  of  opportunities  for 
building  on,  or  incorporating  by 
reference,  work  already  performed  or 
being  performed  elsewhere  in  the 
interagency  process,  so  that  the  ER  is 
not  duplicative  of  other  efforts. 

5.  Special  Considerations  for  the 
Scoping  of  Global  and  Transboundary 
Impacts 

(1 )  The  scoping  process  for  every  ER 
shall  be  used  to  identify  whether 
reasonably  foreseeable  global  and 
transboundary  impacts  might  be 
associated  with  the  proposed  trade 
agreement. 

(2)  Evaluation  of  whether  it  is 
appropriate  and  prudent  to  analyze 
global  and  transboundary  impacts  in  the 
ER  shall  include  consideration  of  the 
following: 

(a)  scope  and  magnitude  of  reasonably 
foreseeable  global  and  transboundary 
impacts; 

(b)  implications  for  U.S.  interests, 
including  international  commitments 
and  programs  for  international 
cooperation; 

(c)  availability  of  relevant  data  and 
analytic  tools  for  addressing  impacts 
outside  the  United  States,  including 
reviews  performed  by  other  countries 
involved  in  negotiations  or  by  regional 
or  international  organizations;  and 

(d)  diplomatic  considerations. 

C  Outcome  of  the  Scoping  Process 

1.  Once  the  scoping  process  has 
identified  and  prioritized  significant 
issues  that  warrant  further  analysis,  the 
ERG  shall  plan  how  to  proceed,  taking 
into  ac:count  that  the  analysis  should  be 
proportionate  to  the  significance  of 
anticipated  impacts.  Where  initi&l  steps 
in  the  ER  process  indicate  that 
environmental  impacts  are  likely  to  be 
de  minimiti.  it  will  normally  be 
appropriate  to  abbreviate  the  analysis. 

V.  Analytical  Content  of  the  Review 

A.  General  Principles 

1   Since  trade  agreements  exhibit 
broad  variation,  it  is  likely  that  each  ER 
will  incorporate  uniquely  tailored 
analytical  approaches.  A  different  mix 
of  analytical  methodologies  may  be 
needed  for  different  types  of  trade 
agreements 

2.  The  analysis  shall  entail  an 
objective,  rigorous  assessment  of  the 
environmental  issues  under 
consideration,  and  shall  be  based  on 
scientific  information  and  principles. 


documented  experience  and  objective 
data.  Analysis  shall  normally  be  both 
qualitative  and  quantitative.  The 
analytical  process  should  take  into 
consideration  assumptions  and/or 
uncertainty  in  the  data  and 
methodologies  and  document 
limitations  due  to  those  assumptions  or 
uncertainties. 

3.  Agencies  shall  use  best  efforts  to 
identify  sources  of  data  and  analytical 
methodologies  available  within  and 
outside  of  the  U.S.  government,  which 
would  then  provide  a  foundation  for 
subsequent  specific  environmental 
reviews.  A  list  of  such  sources  shall  be 
created  and  made  available  to  the 
public.  The  list  may  be  updated  over 
time,  including  on  the  basis  of  public 
comments, 

B.  Analysis  of  Implications  for 
Environmental  Laws  and  Regulations 

1 .  The  ER  shall  examine  the  extent  to 
which  the  proposed  trade  agreement 
may  have  implications  for  U.S. 
environmental  regulations,  statutes  and 
other  obligations  and  instruments.  The 
ER  should  also  analyze,  as  appropriate, 
any  implications  that  the  agreement 
may  have  regarding  the  ability  of  state, 
local,  and  tribal  authorities  to  regulate 
with  respect  to  environmental  matters. 

2.  Examples  of  possible  regulatory 
implications  include  impacts  on  the 
ability  to  maintain,  strengthen  and 
enforce  laws,  regulations  and  policies 
on  pollution  control;  control  of  toxic 
and  hazardous  wastes  and  materials; 
protection  of  natural  resources,  wildlife 
and  endangered  species;  relevant 
product  standards;  control  and 
regulation  of  pesticides;  food  safety;  and 
the  public's  ability  to  obtain  information 
regarding  the  environment. 

C.  Analysis  of  Economically  Driven 
Environmental  Impacts 

1 .  The  ER  shall  examine  the  extent  to 
which  positive  and  negative 
environmental  impacts  may  flow  from 
economic  changes  estimated  to  result 
from  the  trade  agreement.  See  Appendix 
C. 

2.  Application  of  modeling  techniques 
may  provide  a  useful  approach  for 
estimating  such  environmental  impacts. 
However,  modeling  and  other  economic 
analytical  techniques,  in  and  of 
themselves,  are  unlikely  to  provide  an 
exclusive  means  for  assessing  areas  of 
environmental  concern.  For  example, 
prevailing  tools  for  assessing  the 
economic  effect  of  comprehensive  trade 
agreements  rely  on  aggregation  of 
resource  sectors  to  estimate  broad 
trends,  while  estimates  of 
environmental  impact  generally  benefit 
from  a  more  local  or  regional  analysis. 


3.  Enviroiunental  impacts  shall  be 
analyzed  in  comparison  to  a  base  or 
baseline  scenario.  A  baseline 
comparison  shall  take  into  account 
those  changes  that  are  likely  to  occur  in 
the  economy  and  the  environment  even 
in  the  absence  of  the  proposed  trade 
agreement. 

D.  Identifying  Ways  To  Address 
Environmental  Impacts 

1.  Key  findings  and  supporting 
analysis  of  the  ER  shall  be  made  widely 
available  to  trade  negotiators  of  the 
proposed  agreement,  as  well  as  to  trade 
and  environmental  policymakers 
throughout  the  government. 

2.  Where  significant  regulatory  and/or 
economically  driven  environmental 
impacts  have  been  identifiied,  there  shall 
be  an  analysis  of  options  to  mitigate 
negative  impacts  and  create  or  enhance 
positive  impacts.  Options  may  include 
changes  to  negotiating  positions  as  well 
as  environmental  policy  responses 
outside  the  trade  agreement,  such  as 
seeking  possible  changes  to  relevant 
U.S.  domestic  and  international 
environmental  policies. 

3.  Where  options  that  address 
identified  impacts  are  described  in  the 
ER  document,  they  may  include  options 
for  post-agreement  actions  for  agencies 
to  consider,  such  as  actions  to  assess  the 
accuracy  of  the  analysis. 

VI.  Public  Participatioii     ^ 

1 .  Provision  for  public  participation 
in  the  review  and  assessment  of 
environmental  impacts  of  trade 
agreements  is  an  essential  component  of 
these  Guidelines,  and  is  meant  to  ensure 
that  the  public  and  the  government 
benefit  from  an  open  and  inclusive 
process  of  trade  policy  development. 

2.  In  addition  to  the  public,  advisory 
committees  and  Congress  shall  regularly 
be  consulted. 

3.  Procedures  for  public  participation 
should  be  flexible,  not  excessively 
burdensome,  and  responsive  to  needs 
for  expedited  action  and  confidentiality. 
The  period  for  public  comment  shall 
normally  be  forty-five  days,  unless  a 
shorter  or  longer  period  is  appropriate. 

4.  Requests  for  public  conunent  shall 
be  far  enough  in  advance  of  critical 
junctures  in  the  negotiation  so  that,  to 
the  extent  practicable,  the  public  has  a 
reasonable  opportiuiity  to  prepare  and 
submit  comments  to  be  taken  into    - 
account  during  the  ER  process. 
Appendix  B  provides  guidance  on  the 
types  and  content  of  public  notification 
and  participation. 

5.  Public  hearings,  notices  in  relevant 
publications,  website  postings,  and 
other  mechanisms  shall  be  employed  as 
appropriate  and  feasible.  When  the 


negotiating  timetable  permits,  a  public 
hearing  or  hearings  shall  normally  be 
conducted. 

6.  Consistent  with  the  United  States' 
commitment  to  transparency  and 
openness  in  the  conduct  of  trade 
negotiations,  sufficient  information 
shall  be  provided  to  the  public  to 
facilitate  understanding  and 
involvement  in  a  meaningful  maimer 
concerning  U.S.  negotiating  objectives 
and  the  ER  process.  To  the  extent  that 
such  disclosure  would  impair  the 
United  States'  ability  to  develop 
negotiating  objectives  or  conduct 
negotiations,  or  would  compromise 
proprietary  or  confidential  information, 
issues  shall  be  addressed,  where 
appropriate,  through  the  advisory 
conunittee  system  of  cleared  advisors. 

Vn.  Documentation  of  the 
Environmental  Review  Process 

A.  General  Principles 

1 .  Documentation  is  important  for 
memorializing  the  ER  process  and 
explaining  the  rationale  for  the 
conclusions  reached.  Docimientation 
also  provides  opportunities  for 
integrating  environmental 
considerations  into  negotiating 
positions.  To  that  end,  the  Draft  ER 
document,  along  with  public  comments, 
shall  serve  as  one  key  means  of 
informing  the  negotiation  process. 

2.  In  addition  to  informing  the  public, 
Final  ER  documents  should  serve  as 
points  of  reference  for  subsequent  ERs 
so  that  lessons  can  be  learned  and 
information  drawn  from  the  effort. 

3.  In  order  to  factor  environmental 
considerations  into  the  development  of 
trade  negotiations,  relevant  steps  and 
work  products  in  the  ER  process  should 
be  undertaken  sufficiently  early  to  be  of 
benefit  to  U.S.  trade  negotiators  in 
developing  negotiating  positions. 

4.  Confidentiality  concerns  shall  be 
taken  into  account  when  developing  the 
Draft  and  Final  ER  documents  and 
preparing  them  for  public  release. 

B.  The  Environmental  Review 
Documents 

1.  Consistency  in  the  ER  process,  to 
the  extent  feasible  given  the  variations 
in  trade  agreements,  should  be  reflected 
through  a  consistent  documentation 
format  and  content.  Appendix  D 
provides  information  on  the  structure 
and  content  that  shall  normally  be 
followed  for  Draft  and  Final  ER 
documents. 

2.  All  ER  documents  shall  be  written 
in  plain  language  and  shall  provide  the 
rationale  for  the  scope  of  the  review  and 
the  selected  methodology.  ER 
documents  shall  also  include  a 


summary  of  key  points  raised  in  public 
comments. 

3.  A  Draft  ER  document  shall 
normally  be  prepared  and  provided  to 
the  public  for  comment.  However,  in 
unusual  circumstances,  such  as  when  a 
trade  agreement  is  to  be  completed 
under  a  compressed  negotiating 
schedule,  it  may  not  be  possible  to 
produce  a  Draft  ER  document.  In  such 
cases,  the  Final  ER  document  shall  be 
issued  publicly  as  soon  as  is  feasible 
following  the  conclusion  of  the  trade 
agreement. 

4.  When  environmental  implications 
that  are  substantially  different  from 
those  analyzed  in  the  Draft  ER 
document  emerge  in  the  course  of 
negotiations,  an  amended  ER  document 
may  be  prepared  and  made  available  to 
the  public,  as  USTR  deems  appropriate 
through  the  TPSC  process. 

Vm.  Administrative  Considerations 

A.  Roles  and  Responsibilities 

1.  CEQ  and  USTR  shall  jointly  oversee 
the  implementation  of  the  Executive 
Order,  including  these  Guidelines. 

2.  Regardless  of  whether  a  written  ER 
is  mandated,  USTR  shall  initiate  the 
TPSC  process  for  examining 
environmental  issues  as  early  as  feasible 
in  the  consideration  of  potential  trade 
agreements.  For  those  agreements  falling 
within  the  4{c)  category,  USTR,  through 
the  TPSC,  shall  also  determine  whether 
an  agreement  warrants  an  ER  and  as  part 
of  that  decision  identify  the  resources 
available  to  perform  the  ER.  For  those 
agreements  subject  to  a  mandatory  ER, 
resources  available  to  perform  the 
review  shall  be  identified  at  the  time  of 
initiation  of  the  ER  process. 

3.  The  decision  whether  to  proceed 
with  an  ER  shall  be  reflected  in  the 
TPSC  paper(s)  initiating  negotiations. 
These  paper{s)  shall  include,  as 
appropriate,  discussion  of  the 
environmental  issues  identified  at  this 
early  stage  in  the  TPSC  process,  and 
recommendations  on  how  they  should 
be  addressed.  Where  relevant, 
subsequent  TPSC  papers  shall  include 
information  regarding  the  findings  of 
ERs  and  other  environmental 
assessments  and  evaluations 
undertaken. 

4.  USTR,  through  the  TPSC.  shall 
conduct  the  ER.  Enviroiunental  issues 
shall  be  analyzed  by  the  ERG. 
Membership  in  the  ERG  shall  be  open 
to  all  interested  agencies,  and  shall 
include,  at  a  minimum,  those  agencies 
with  relevant  expertise  in  economic  and 
environmental  assessment. 

5.  USTR  shall  consult  with  CEQ  at  the 
outset  of  each  environmental  review. 
CEQ  and  agencies  with  environmental 
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expertise  shall  play  a  prominent  role  in 
the  conduct  of  the  reviews. 
Environmental  agencies  shall  be 
principally  responsible  for  providing 
the  expertise  necessary  to  analyze 
impacts  on  environmental  media  and 
natural  resources  within  their  areas  of 
specialization.  Similarly,  the  expertise 
of  economic  agencies  shall  be  drawn 
upon  where  appropriate,  and  they  shall 
be  primarily  responsible  for  identifying 
the  economic  changes  likely  to  flow 
from  a  proposed  agreement. 

6.  Effective  implementation  of  the 
Order  and  Guidelines  depends  upon  the 
availabilitv'  of  adequate  resources  and 
the  full  engagement  of  all  agencies  with 
relevant  expertise.  USTR,  CEQ.  and  all 
Federal  agencies  subject  to  the  Order 
shall  seek  adequate  resources  to  carrv' 
out  their  responsibilities  under  the 
Order.  Budget  requests  through  OMB  in 
support  of  these  Guidelines  must  be 
written  within  each  agency's  planning 
guidance  level.  Upon  request  from 
USTR,  with  the  concurrence  of  the 
Deputy  Director  for  Management  of  the 
Office  of  Management  and  Budget, 
Federal  agencies  shall,  to  the  extent 
permitted  by  law  and  subject  to  the 
availability  of  appropriations,  provide 
analytical  and  financial  resources  and 
support,  including  the  detail  of 
appropriate  personnel  to  USTR  to  carrv' 
out  these  Guidelines 

B.  Implementation  and  Chersight 

1.  CEQ  and  USTR  shall  jointly 
exercise  general  oversight  of  the 
implementation  of  these  Guidelines 
including  their  periodic  review  and 
update  as  necessary.  If  USTR  and  CEQ 
conclude  that  revision  is  appropriate, 
the  public  shall  be  notified  of  the  intent 
to  revise  and  be  provided  with  an 
opportunity  to  comment  on  significant 
revisions. 

2.  These  Guidelines  are  intended  onlv 
to  improve  the  internal  management  of 
the  executive  branch  and  do  not  create 
any  right,  benefit,  trust  or  responsibility, 
substantive  or  procedural,  enforceable  at 
law  or  equity  by  a  party  against  the 
United  States,  its  agencies,  its  officers  or 
any  person. 

Appendix  A 

Participants  in  the  Trade  Policy  Staff 
Committee  Process  for  Purposes  of  the 
Guidelines 

Chair 

Office  of  the  r  S  Trade  Representative 


Statutory  Members 

U.S.  Department  of  Agriculture 
U.S.  Department  of  Commerce 
U.S.  Department  of  Labor 
U.S.  Department  of  State 
US  Department  of  the  Trea.sury 

Invited  Members 

Council  of  Economic  Advisers 
Couni  il  on  Environmental  Quality 
National  Economic  Council/National 

Security  Council 
Office  of  Management  and  Budget 
U.S.  Agency  for  International  Development 
US  Department  of  Defense 
U'.S   Department  of  Energy 
U.S.  Department  of  Health  and  Human 

Services/Food  and  Drug  Administration 
US  Department  of  the  Interior 
US  Department  of  [ustice 
l.i.S.  Department  of  Transportation 
U.S.  Environmental  Protection  Agency 

Advisory  Member 

r  S  International  Trade  Commission 

Appendix  B 

Public  Notification  and  Participation 
Considerations 

This  appendix  provides  details  on  the 
format  for  particular  elements  of  public 
participation  descrit)ed  in  the  Guidelines. 
The  time  between  key  steps  in  the  trade 
negotiation  process  will  vary  depending  on 
the  type  and  scope  of  the  proposed 
agreement  as  well  as  the  dynamics  of  the 
negotiation.  For  that  reason,  the  precise 
number  and  timing  of  Federal  Register 
notices  and  other  mechanisms  for  public 
participation  (  annot  be  prescribed  with 
speciFicitv,  and  notices  may  be  combined 
with  Federal  Register  notices  issued  for  other 
purposes  (such  as  requests  for  comment  on 
broader  issues  in  the  negotiations).  Federal 
Register  notit  es  shall  normally  be  posted  on 
r.STKs  mternet  website 

1.  Minimum  Requirements  for  Public 
Participation  in  Environmental  Review 
Process 

A  At  a  minimum,  the  public  shall  be 
mvohed  at  the  fullowing  stages  of  the 
Environmental  Review  Process: 

1   Notice  of  Intent  to  Conduct  Environmental 
Review 

2.  Notice  of  Intent  to  Initiate  Environmental 
Review  and  Request  for  Comments  on  the 
Scope  of  Environmental  Review 

.3.  Notice  of  Availability  of  the  Draft 
Environmental  Review  document  and 
Request  for  Comments  (in  the  normal  case 
where  a  draft  ER  document  is  prepared  for 
public  comment) 

4  Notice  of  .\vailability  of  the  Final 
Envirormiental  Review  document 


B.  USTR  shall  also  normally  seek  public 
views  on  environmental  issues  through 
regular  consultations  with  Congress,  advisory 
committees  and  the  interested  public. 

II.  Guidance  for  Particular  Public 
Notifications 

A.  Sotice  of  Intent  to  Conduct  Environmental 
Review 

1.  USTR  shall  notify  the  public  of  a 
decision  to  conduct  an  Environmental 
Review  of  the  agreement. 

B.  Notice  of  Intent  to  Initiate  Environmental 
Review  and  Request  for  Comments  on  Scope 
of  Environmental  Review 

1.  The  notice  and  request  shall  normally 
provide  information  on  the  following 
subjects: 

a.  key  U.S.  negotiating  objectives, 

b.  the  elements  and  topics  expected  to  be 
under  consideration  for  coverage  by  the 
proposed  agreement, 

c.  the  countries  expected  to  participate  in 
the  agreement, 

d.  the  sectors  of  the  U.S.  economy  likely 
to  be  affected  (if  known), 

e.  environmental  issues  already  identified 
through  the  TPSC  process  and/or  public 
input  as  potentially  significant. 

2.  It  may  also  be  appropriate  to  request 
additional  comments  on  the  scope  of  the 
environmental  review  as  new  information 
emerges  and/or  negotiating  objectives  shift. 

C.  Sotice  of  Availability  of  Draft 
Environmental  Review  Document  and 
Request  for  Comments 

1.  In  the  normal  circumstance,  where  a 
Draff  ER  document  is  prepared  for  public 
distribution,  the  Draft  ER  document  shall  be 
made  available  to  the  public  through 
publication  of  a  notice  of  availability  in  the 
Federal  Register  and  posting  on  the  USTR 
website.  Comments  from  the  public  will  be 
requested. 

D.  Sotice  of  Availability  affinal 
Environmental  Review  Document 

1.  The  Final  ER  document  shall  be  made 
available  to  the  public  through  publication  of 
a  notice  of  availability  in  the  Federal 
Register  and  posting  on  the  USTR  website. 

E.  Availability  of  Public  Comments 

1.  Public  comments  on  environmental 
issues  relating  to  the  particular  trade 
agreement  and  the  Draft  ER  shall  be  available 
for  public  review  in  the  USTR  reading  room, 
located  at  600  17th  Street  NW..  Washington. 
DC  20508. 


F.  Revision  of  Guidelines 

1.  USTR  and  CEQ,  in  consultation  with 
interested  agencies,  may  on  occasion  find  it 
appropriate  to  revise  and/or  update  these 
Guidelines.  When  USTR  and  CEQ  are 
considering  a  significant  revision  of  the 
Guidelines,  the  public  shall  be  notified  of  the 
intent  to  revise  and  given  an  opportunity  to 
comment  on  any  significant  revisions. 

Appendix  C 

Types  of  Potential  Environmental  Impacts 
for  Consideration 

This  appendix  provides  a  list  that  may  be 
useful  for  identifying  the  range  of  reasonably 
foreseeable  environmental  impacts  arising 
fiom  a  proposed  trade  agreement.  This  list  is 
illustrative  and  is  intended  to  provide  a 
general  frame  of  reference  for  assisting  in 
establishing  the  scope  of  the  ER.  The  scope 
of  any  review  must  be  determined  on  a  case- 
by-case  basis  and  all  reasonably  foreseeable 
environmental  effects — both  positive  and 
negative — should  be  considered  during 
scoping  for  the  environmental  review 
regardless  of  whether  they  are  included  on 
this  list. 

Scoping  with  respect  to  economic  effects 
typically  will  be  conducted  through  an 
iterative  exchange  between  those  responsible 
for  economic  analysis  and  those  with 
expertise  in  various  areas  of  environmental 
concern.  Similarly,  with  respect  to  the 
potential  effects  of  proposed  trade  disciplines 
on  environmental  laws  and  regulations,  the 
scoping  will  typically  involve  an  iterative 
exchange  between  those  expert  in  the 
development,  fmplementation,  and 
interpretation  of  trade  texts  and  those  expert 
in  various  fields  of  environmental 
knowledge. 

I.  Regulatory  Effects 

A.  Potential  positive  and  negative 
implications  of  the  proposed  trade  agreement 
for  U.S.  environmental  regulations,  statutes, 
and  binding  obligations  such  as  multilateral 
environmental  agreements,  as  well  as 
potential  implications  for  the  ability  of  state, 
local  and  tribal  authorities  to  regulate  with 
respect  to  environmental  matters. 

B.  Potential  positive  and  negative 
implications  of  the  proposed  trade  agreement 
for  environmental  policy  instruments  and 
other  environmental  commitments. 

II.  Economic  Effects  (Compared  to  a  Base  or 
Projected  Baseline) 

A.  Products,  processes,  or  sectors  that  may 
be  positively  or  negatively  affected  by  the 
proposed  trade  agreement,  including  the 
effec:ts  of  increases  or  decreases  in  the 
diffusion  of  environmental  products  and 
technologies. 

B.  Changes  in  types  or  characteristics  of 
goods  and  services  and  their  distribution. 

C.  Changes  in  volume,  pattern,  and  modes 
of  transportation  (e.g.,  increased  or  decreased 
potential  for  spread  of  invasive  species,  or 
increased  or  decreased  pollution  impacts  of 
transportation  equipment  and  infrastructure). 

D.  Structural  changes  (e.g.,  increased  or 
decreased  efficiency  in  natural  resource  use) 

E.  Technology  effects  involving  changes  in 
the  process  of  production,  including 


increased  or  decreased  use  of 
environmentally  responsible  technology. 

III.  Environmental  Effects  (Related  to 
Economic  Effects  Identified  Above) 

A.  Changes  in  level,  intensity,  geographic 
distribution  and  temporal  scope  of  variables 
used  to  measure  the  affected  environment  in 
comparison  with  base  values  (using  either 
base  year  or  baseline  trend  as  appropriate). 

B.  Interaction  of  trade-related  impacts  with 
other  impacts  on  the  relevant  media  or 
resources. 

C.  Environmental  effects  resulting  from 
changes  of  standards  that  stem  from 
economic  effects. 

TV.  Increased  or  Decreased  Impacts  on 
Environmental  Media  and  Resources 

A.  Air  quality  and  atmosphere  (including 
climate,  ozone). 

B.  Fresh  water  quality  and  resources 
(including  both  surface  and  ground),  soil 
retention  and  quality. 

C.  Protected  or  environmentally  sensitive 
terrestrial  and  marine  areas  (e.g.,  national 
parks,  national  wildlife  refuges,  wetlands, 
marine  sanctuaries). 

D.  Endangered  species  and  other  species 
identified  as  significant  under  law  (e.g., 
certain  marine  mammals,  migratory  birds). 

E.  Marine,  aquatic  and  terrestrial 
biodiversity,  including  species,  genetic 
variety  and  ecosystems  and  the  potential  for 
invasive  species  to  compromise  such 
biodiversity;  also  ecosystem  productivity  and 
integrity,  living  resources  and  ecosystem 
services. 

F.  Environmental  quality  related  to  human 
health,  including  changes  in  environmental 
exposure  to  toxic  substances  (e.g..  increases 
or  decreases  in  exposure  to  pesticide  residues 
on  food). 

G.  Transboundary  and  global  impacts  may 
include  those  on: 

1.  Places  not  subject  to  national 
jurisdiction  or  subject  to  shared  jurisdiction, 
such  as  Antarctica,  the  atmosphere 
(including  ozone  and  climate  change 
features),  outer  space,  and  the  high  seas; 

2.  Migratory  species,  including  straddling 
and  highly  migratory  fish  stocks  and 
migratory  mammals; 

3.  Impacts  relating  to  environmental  issues 
identified  by  the  international  community  as 
having  a  global  dimension  and  warranting  a 
global  response; 

4.  Transboundary  impacts  involving  the 
boundaries  of  the  United  States; 

5.  Environmental  resources  and  issues 
otherwise  of  concern  to  the  United  States. 

Appendix  D 

Structure  and  Content  of  Environmental 
Review  Documents 

This  appendix  provides  details  on  the 
structure  and  content  of  the  Draft  and  Final 
environmental  review  documents.  In  certain 
circumstances  (e.g..  where  confidentiality  is 
appropriate,  or  where  there  is  a  compressed 
negotiation  timetable),  it  may  be  necessary  to 
adopt  a  modified  documentation  format 
However,  each  ER  document  shall  normallv 
contain  the  following  sections: 

(1)  Summary 

(2)  Table  of  Contents 


(3)  Objectives  of  the  Proposed  Trade 
Agreement 

(4)  Scope  of  Review 

(5)  Analysis 

(6)  Findings  and  Conclusions 

(7)  Appendices 

I.  Guidance  for  Particular  ER  Document 
Sections 

A.  The  Objectives  section  of  the  ER 
document  should  present  an  overview  of  the 
goals  and  negotiating  history  of  the  particular 
trade  agreement  under  consideration.  This 
section  may  highlight  the  perceived  benefits 
of  the  agreement  and  related  objectives  for 
pursuing  it. 

B.  The  Scope  o/flevjew  section  should 
describe  the  principal  potential 
environmental  impacts  and/or  regulatory 
issues  or  types  of  laws  and  regulations 
identified  in  the  scoping  process  This 
section  should  not  be  a  compendium  of  all 
potential  impacts,  but  only  those  considered 
sufficiently  important  to  warrant 
consideration  for  including  in  the  ER 
analysis.  This  section  of  the  ER  doc  ument 
should  also  provide  a  brief  presentation  of 
the  rationale  employed  during  the  issue 
prioritization  process  and  the  criteria  used 
for  establishing  the  scope  of  the  ER  and 
eliminating  issues  deemed  irrelevant 

C.  The  Analysis  section  of  the  document 
should  describe  the  expected  beneficial  and 
adverse  impacts  of  those  negotiating  options 
or  approaches  selected  for  review,  which 
should  be  compared  to  a  base  or  baseline 
scenario  that  estimates  conditions  that  would 
exist  in  the  absence  of  the  proposed  trade 
agreement.  The  described  impacts  should 
include  both  beneficial  and  adverse  impacts. 
This  section  should  summarize  the  analytical 
methodology  used  in  determining  the 
environmental  impacts,  including 
assumptions  made  and  uncertainties  in  the 
data  and  methodology  (a  description  ot  the 
methodology  may  more  appropriately  be 
provided  in  an  appendix).  This  section 
should  also  describe  proposed  options  (if 
any)  for  addressing  potential  negative 
impacts  and  or  for  enhancing  benefits  of  the 
proposed  trade  agreement. 

D.  The  Conclusions  section  of  the 
document  should  summarize  the  potential 
environmental  impacts  expected  from  the 
proposed  trade  agreement,  and  may  present 
options  for  addressing  those  impacts.  This 
section  of  the  document  may  also  include 
discussion  of  anv  post-agreement  actions 
v\'hen  responsible  agenc  les  determine  that 
such  actions  are  warranted  or  desirable. 

E.  The  number  and  nature  oi  .■\p;>f^ndices 
for  each  ER  document  will  vary  according  to 
the  nature  of  the  trade  agreement  under 
review.  In  general,  the  use  of  appendices  is 
encouraged  whenever  inclusion  of  te(  hnical 
and/or  supporting  data  would  improve 

(  laritv  and  aid  in  the  understanding  ot  the 
review  process,  .■'vt  a  minimum,  a  summary 
of  kev  issues  identified  bv  the  public  during 
the  ER  process  should  be  included  as  an 
appendix  of  both  the  Draft  and  Final  ER 
documents. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement; 
Dasha  County,  Arkansas  and  Bolivar 
County,  Mississippi 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  location  of  1-63 
from  US  65  in  Desha  County,  .\rkansas 
to  State  Highway  1  in  Bolivar  County, 
Mississippi,  including  a  crossing  of  the 
Mississippi  River 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Randal  Looney,  Environmental 
Specialist,  Federal  Highway 
Administration  (FHWA).  Federal  Office 
Building,  700  West  Capitol  Avenue, 
Room  3130  Little  Rock.  Arkansas 
72201-3298.  Telephone:  (501)  324- 
6430;  Mr.  Bill  Richardson.  Asst. 
Division  Head.  Enviroiunental  Division. 
Arkansas  Highway  and  Transportation 
Department  (AHTD),  10324  Interstate 
30.  Little  Rock,  Arkansas  72201-2398. 
Telephone:  (501)  569-2379;  or  Mr. 
Claiborne  Barnwell.  Environmental 
Division  Engineer,  Office  of  Intermodal 
Planning,  Mississippi  Department  of 
Transportation  (MDOT),  401  North  West 
Street.  Jackson,  Mississippi  39215—1850, 
Telephone;  (601)  359-7920. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Arkansas  Highway  and  Transportation 
Department  and  the  Mississippi 
Department  of  Transportation  will 
prepare  an  environmental  irapait 
statement  (EIS)  on  a  proposal  to  build  a 
section  of  independent  utility  (SIU)  for 
the  proposed  Interstate  69.  The  new 
facility  would  include  a  new  roadway 
and  bridge  crossing  of  the  Mississippi 
River  connecting  US.  Highway  65  in 
Arkansas  with  Route  1  in  Mississippi 
Project  distance  is  approximately  25 
miles.  Information  developed  by  a 
previous  EIS  for  the  location  of  the 
Great  River  Bridge  and  other 
preliminary  documents  pertaining  to  the 
1-69  corridor  will  be  used  in  this  study. 

.Mtematives  under  consideration 
include:  (1)  The  no  build  and  (2) 
constructing  a  four-lane,  limited  access 
highway  within  the  limits  described 
above,  on  various  alignment 
alternatives 

A  scoping  process  has  been  initiated 
that  involves  all  appropriate  federal  and 
state  agencies  and  Native  .American 
Tribes.  This  will  continue  throughout 
the  study  as  an  ongoing  process  A 


formal  scoping  meeting  will  be  held  for 
the  project.  A  public  information  effort 
will  be  initiated  in  December,  2000,  to 
include  those  agencies,  local  agencies, 
and  private  organizations  and  citizens 
who  have  previously  expressed,  or  are 
known  to  have,  interest  in  this  proposal. 
This  will  include  all  coordination 
required  under  Section  106  of  the 
Historic  Preservation  Act.  Public 
informational  meetings  will  be  held  in 
the  study  area  to  engage  the  regional 
community  in  the  decision-making 
process  and  to  obtain  public  input.  In 
addition,  public  hearings  will  be  held  to 
present  information  developed  by  the 
environmental  studies  and  to  obtain 
comments  and  recommendations  from 
the  public.  Public  notice  will  be  given 
concerning  the  time  and  place  of 
informational  meetings  and  public 
hearings.  The  Draft  EIS  will  be  made 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  EIS  should  be 
directed  to  the  FHWA,  or  AHDT,  or 
MDOT  at  the  addresses  provided  above. 

(Catalog  of  Federal  UomestK;  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  ("onslriu.tion.  The  regulations 
implementing  K.xecutive  Order  12.372 
regarding  intergovernmental  consultation  on 
Federal  program.s  and  activities  apply  to  this 
program) 

Issued  on:  December  11.  2000. 

Gary  A.  DaiPorto. 

Planning  and  Rt'^earrh  Engineer.  Federal 

Highwa\  Administration.  Little  Rock. 

.Arkansas. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Loudoun,  Fauquier,  Fairfax,  Prince 
William,  and  Stafford  Counties,  VA 

AGENCY:  Federal  Highway 
Administration,  DOT. 
action:  Notice  of  Intent. 


SUMMARY:  The  Federal  Highway 
.\dministration  (FHWA)  is  issuing  this 
notice  to  advise  the  public  of  its  intent 
to  prepare  an  Environmental  Impact 
Statement  in  cooperation  with  the 
Virginia  Department  of  Transportation 
(VnOT)  for  potential  transportation 
improvements  in  the  western  portion  of 


Northern  Virginia,  between  Route  7  in 
Loudoun  County  and  Interstate  95  in 
Stafford  County,  to  address  growing 
regional  transportation  needs. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Edward  Sundra,  Senior  Environmental 
Specialist  and  Acting  Planning  and 
Environmental  Team  Manager,  Federal 
Highway  Administration,  Post  Office 
Qox  10249,  Richmond,  Virginia  23240- 
0249.  Telephone  804-775-3338. 

SUPPLEMENTARY  INFORMATION:  In  1995. 
the  Western  Transportation  Corridor 
(WTC)  Major  Investment  Study  (MIS) 
was  initiated  in  accordance  with  23  CFR 
450.318  to  develop  and  document  a 
purpose  and  need  for  transportation 
improvements  in  the  western  portion  of 
Northern  Virginia  and  to  identify  the 
modal  type(s)  and  general  corridor  for 
those  transportation  improvements.  It 
was  intended  that  the  regional 
government  would  use  the  results  of  the 
WTC  MIS  for  purposes  of  long  range 
transportation  planning.  In  December  of 
1997,  that  WTC  MIS  was  completed 
which  resulted  in  the  identification  for 
detailed  study  of  a  transportation 
system  management/travel  demand 
management  alternative,  a  links 
alternative,  and  new  facility 
alternatives.  The  WTC  MIS  was 
reopened  in  1998  for  additional 
coordination,  and  a  Coordination  Report 
was  issued  by  VDOT  in  October  of  1998. 
In  developing  the  WTC  MIS,  VDOT 
studied  and  developed  information  on  a 
variety  of  issues  including,  but  not 
limited  to,  the  need  for  transportation 
improvements,  identification  and 
screening  of  a  broad  range  of 
alternatives,  traffic,  land  use,  natural 
resources,  historic  and  archaeological 
resources,  parklands,  air  quality,  noise, 
hazardous  materials,  and  cost. 
Additional  information  on  the  WTC  MIS 
conducted  for  this  project  and  its 
outcomes  can  be  found  at  http:// 
www.vdot.state.va.us/proj/fred/wtcx. 
html. 

With  this  notice  of  intent,  FHWA  and 
VDOT  are  initiating  the  National 
Environmental  Policy  Act  (NEPA) 
process  for  the  WTC  to  study  potential 
transportation  improvements  in  the 
western  portion  of  Northern  Virginia 
between  Route  7  in  Loudoun  County 
and  Interstate  95  in  Stafford  County,  just 
north  of  the  City  of  Fredericksburg,  to 
accommodate  anticipated  growth  in 
population  and  employment  and 
address  increasing  travel  demand  and 
regional  access  needs. 

As  part  of  the  NEPA  process,  the  WTC 
MIS.purpose  and  need  will  be  revisited 
and  revised  as  necessary  to  account  for 
any  changes  in  regional  needs  or  goals. 


Likewise,  the  alternatives  development 
and  screening  process  from  the  WTC 
MIS  will  be  used  as  a  starting  point  for 
the  NEPA  process.  Recognizing  that 
NEPA  requires  the  consideration  of  a 
reasonable  range  of  alternatives  that  will 
address  the  purpose  and  need,  the 
Envirormiental  Impact  Statement  will 
include  a  range  of  alternatives  for 
detailed  study  consisting  of  a  no-build 
alternative  as  well  as  alternatives 
consisting  of  transportation  system 
management  strategies,  mass  transit, 
improvements  to  existing  roadways, 
and/or  new  alignment  facilities.  These 
alternatives  will  be  developed, 
screened,  and  carried  forward  for 
detailed  analysis  in  the  Draft 
Environmental  Impact  Statement  based 
on  their  ability  to  address  the  purpose 
and  need  that  will  be  developed  while 
avoiding  known  and  sensitive  resources. 

Letters  describing  the  proposed  NEPA 
study  and  soliciting  input  will  be  sent 
to  the  appropriate  Federal,  State  and 
local  agencies  who  have  expressed  or 
are  known  to  have  an  interest  or  legal 
role  in  this  proposal.  It  is  anticipated 
that  two  formal  scoping  meetings  will 
be  held  as  part  of  the  NEPA  process,  one 
in  the  Fredericksburg  area  and  one  in 
Northern  Virginia,  to  focilitate  local, 
state,  and  federal  agency  involvement , 
and  input  into  the  project  in  an  effort  to 
identify  all  of  the  issues  that  need  to  be 
addressed  in  developing  the 
Environmental  Impact  Statement. 

Private  organizations,  citizens,  and 
interest  groups  will  also  have^an 
opportunity  to  provide  input  into  the 
development  of  the  Environmental 
Impact  Statement  and  identify  issues 
that  should  be  addressed.  A 
comprehensive  public  participation 
program  will  be  developed  to  involve 
them  in  the  project  development 
process.  This  program  will  utilize  the 
following  outreach  efforts  to  provide 
information  and  solicit  input: 
newsletters,  the  Internet,  a  telephone 
hotline,  e-mail,  informal  meetings, 
public  information  meetings,  public 
hearings  and  other  efforts  as  necessary 
and  appropriate.  Notices  of  public 
meetings  or  public  hearings  will  be 
given  through  various  forums  providing 
the  time  and  place  of  the  meeting  along 
with  other  relevant  information.  The 
draft  Environmental  Impact  Statement 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
identified  and  taken  into  account, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments 
and  questions  concerning  the  proposed 
action  and  draft  Environmental  Impact 


Statement  should  be  directed  to  FHWA 
at  the  address  provided  above. 
(Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  proposed  action.) 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 
Issued  on:  December  8,  2000. 
Edward  S.  Sundra, 

Senior  Environmental  Specialist. 

(FR  Doc.  00-32294  Filed  12-18-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  No.  MARAD-2000-8517] 

Pacific  Knight;  Applicability  of 
Ownersfiip  and  Control  Requirements 
for  Fishery  Endorsement 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  petition  requesting  MARAD  to 
issue  a  determination  that  the 
ownership  and  control  requirements  of 
the  American  Fisheries  Act  of  1998  and 
46  CFR  part  356  are  in  conflict  with  an 
international  investment  agreement. 

SUMMARY:  The  Maritime  Administration 
(MARAD,  we,  our.  or  us)  is  soliciting 
public  conmients  on  a  petition  from  the 
owners  of  the  vessel  PACIFIC  KNIGHT, 
Official  Number  561771  (Vessel),  for  a 
ruling  that  the  requirements  of 
MARAD's  regulations  at  46  CFR  part 
356  and  the  American  Fisheries  Act  of 
1998  (AFA),  Title  11.  Division  C.  Pub.  L. 
105-277.  do  not  apply  with  respect  to 
the  Vessel.  The  petition  is  submitted 
pursuant  to  46  CFR  356.53  and  section 
213(g)  of  the  AFA.  which  provide  that 
the  requirements  of  the  AFA  and  the 
implementing  regulations  will  not  apply 
to  the  owners  or  mortgagees  of  a  U.S- 
flag  vessel  documented  with  a  fishery 
endorsement  to  the  extent  that  the 
provisions  of  the  AFA  conflict  with  an 
existing  international  agreement  relating 
to  foreign  investment  to  which  the 
United  States  is  a  party.  This  notice  sets 
forth  the  provisions  of  the  international 
agreement  that  the  Petitioner  alleges  are 
in  conflict  with  the  AFA  and  46  CFR 
part  356  and  the  arguments  submitted 
by  the  Petitioner  in  support  of  its 
request.  If  MARAD  determines  that  the 
AFA  and  MARAD's  implementing 
regulations  conflict  with  the  bilateral 
investment  treaty,  the  requirements  of 


46  CFR  part  356  will  be  determined  not 
to  apply  the  Vessel  to  the  extent  of  the 
inconsistency.  Accordingly,  interested 
parties  are  invited  to  submit  their  views 
on  this  petition  and  whether  there  is  a 
conflict  between  the  international 
agreement  and  the  requirements  of  both 
the  AFA  and  46  CFR  part  356.  In 
addition  to  receiving  the  views  of 
interested  parties,  MARAD  will  consult 
with  other  Departments  and  Agencies 
within  the  Federal  Goverrunent  that 
have  responsibility  or  expertise  related 
to  the  interpretation  of  or  application  of 
international  investment  agreements. 
DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  January  18,  2001. 
ADDRESSES:  Comments  should  refer  to 
the  docket  nimiber  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  by  mail  to  the  Docket 
Clerk,  U.S.  DOT  Dockets,  Room  PL-401 , 
Department  of  Transportation.  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
smses.dot.gov/submit.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  am 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  Federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Marquez.  Jr.,  of  the  Office  of  Chief 
Counsel  at  (202)  366-5320.  You  may 
send  mail  to  John  T.  Marquez,  Jr., 
Maritime  Administration,  Office  of 
Chief  Counsel,  Room  7228.  MAR-222, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590-0001  or  you  may  send  e-mail  to 
"John.Marquez@marad.dot.gov". 
SUPPLEMENTARY  INFORMATION: 

Background 

The  AFA.  Title  11.  Division  C,  Public 
Law  105-277,  was  enacted  in  1998  to 
give  U.S.  interests  a  priority  in  the 
harvest  of  U.S. -fishery  resources  by 
increasing  the  requirements  for  U.S. 
citizen  ownership,  control  and 
financing  of  U.S. -flag  vessels 
documented  with  a  fisherv' 
endorsement.  MARAD  was  charged 
with  promulgating  implementing 
regulations  for  fishing  vessels  of  100  feet 
or  greater  in  registered  length  while  the 
Coast  Guard  retains  responsibility  for 
vessels  under  100  feet. 

Section  202  of  the  AFA,  raises,  with 
some  exceptions,  the  U.S. -Citizen 
ownership  and  control  standards  for 
U.S. -flag  vessels  that  are  documented 
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with  a  fishery  endorsement  and 
operating  in  US. -waters.  The  ownership 
and  control  standard  was  increased 
from  the  controlling  interest  standard 
(greater  than  50%1  of  §  2(b)  of  Shipping 
Act,  1916,  as  amended  (1916  Act),  to  the 
standard  contained  in  §  2(c)  of  the  1916 
Act  which  requires  that  75  percent  of 
the  ownership  and  control  in  a  vessel 
owning  entity  be  vested  in  U.S.  Citizens. 
In  addition,  §  202  of  the  AFA  establishes 
new  requirements  to  hold  a  preferred 
mortgage  on  a  vessel  with  a  fishery 
endorsement.  State  or  federally 
chartered  financial  institutions  must 
now  comply  with  the  controlling 
interest  standard  of  §  2(b)  of  the  1916 
Act  in  order  to  hold  a  preferred 
mortgage  on  a  vessel  with  a  fishery 
endorsement.  Entities  other  than  state  or 
federally  chartered  financial  institutions 
must  either  meet  the  75%  ownership 
and  control  requirements  of  §  2(c)  of  the 
1916  Act  or  utilize  an  approved  U.S.- 
Citizen  Trustee  that  meets  the  75% 
ownership  and  control  requirements  to 
hold  the  preferred  mortgage  for  the 
benefit  of  the  non-citizen  lender. 

Section  213(g)  of  the  .\FA  provides 
that  if  the  new  ownership  and  control 
provisions  are  determined  to  be 
inconsistent  with  an  existing 
international  agreement  relating  to 
foreign  investment  to  which  the  United 
States  is  a  party,  such  provisions  of  the 
.\FA  shall  not  apply  to  the  owner  or 
mortgagee  on  October  1,  2001,  with 
respect  to  the  particular  vessel  and  to 
the  extent  of  the  inconsistency 
MARAD's  regulations  at  46  CFR 
§  356.53  set  forth  a  process  wherein 
owners  or  mortgagees  may  petition 
MAFL\D,  with  respect  to  a  specific 
vessel,  for  a  determination  that  the 
implementing  regulations  are  in  conflict 
with  an  international  investment 
agreement.  Petitions  must  be  noticed  in 
the  Federal  Register  with  a  request  for 
comments.  The  Chief  Counsel  of 
MARAD,  in  consultation  with  other 
Departments  and  Agencies  within  the 
Federal  Government  that  have 
responsibility  or  expertise  related  to  the 
interpretation  of  or  application  of 
international  investment  agreements, 
will  review  the  petitions  and,  absent 
extenuating  circumstances,  render  a 
decision  within  120  days  of  the  receipt 
of  a  fully  completed  petition 

The  Petitioners 

Maruha  Corporation  (Maruha),  its 
subsidiaries.  Westward  Seafoods,  Inc. 
(WSI)  and  Westward  Alaska  Fisheries, 
Inc.  (WAI),  Pyramid  Fishing  Co. 
(PyTamid),  and  Western  Alaska 
Investment  Co  (WACO)  (hereinafter 
collectively  referred  to  as  "Petitioner" 
or  "Petitioners")  together  with  Pacific 


Knight.  LLC  (Owner)  have  filed  a 
petition  with  MARAD  pursuant  to  46 
CFR  §  356.53  for  exemption  from  the 
provisions  of  46  CFR  part  356  for  the 
vessel  PACIFIC  KNIGHT,  Official 
Number  561771  (Vessel),  on  the  grounds 
that  a  conflict  exists  between  the  Treaty 
of  Friendship,  (Commerce  and 
Navigation  Between  the  United  States  of 
America  and  )apan,  signed  at  Tokyo,  on 
2  April  1953  (the  "FCN  Treaty"  or  the 
"Treatv").  4  UST  2063;  TL\S'2863;  206 
UNTS  143,  and  both  the  AFA  and  46 
CFR  part  356.  Maruha  is  a  Japanese 
Corporation.  WSI  and  WSA  are  wholly 
owned  subsidiaries  of  Maruha  and  are 
not  considered  U.S. -citizens.  Both 
Pyramid  and  WACO,  the  members  of 
the  direct  owner  of  the  vessel.  Pacific 
Knight,  LLC,  are  US. -corporations  that 
are  indirectly  owned  by  Maruha  but  that 
qualify  as  documentation  citizens. 

The  Petitioners  became  the  indirect 
owner  of  the  Vessel  when  it  was 
purchased  on  [une  7,  1996.  The 
Petitioner  states  that  it  was  encouraged 
to  invest  in  the  Alaska  shoreside  fishing 
industry  as  part  of  the  U.S.  "Fish  and 
Chips"  policy  Petitioner  and  its 
subsidiaries  own  processing  facilities  in 
Kodiak  and  Dutch  Harbor  Alaska  and 
are  involved  in  a  joint  ventiue  that  owns 
a  processing  facility  in  Dutch  Harbor, 
Alaska.  Due  to  substantial  investment  in 
shore  based  processing,  Petitioner  states 
that  it  recognized  that  it  needed  to 
ensure  access  t(j  sources  of  a  steady 
supply  of  fish.  In  part  at  the  urging  of 
independent  fishermen  and  in  part  due 
to  business  necessity.  Petitioner 
maintains  that  it  made  a  variety  of 
investments  in  fishing  vessels  that 
deliver  to  its  shore  based  facilities  in 
Alaska. 

The  Vessel  at  issue  was  acquired  by 
Petitioners  and  is  indirectly  wholly 
owned  by  Petitioners  through  Pacific 
Knight,  LLC.  Because  the  Vessel  is 
indirectly  owned  by  non-citizens,  it 
would  not  qualify  for  documentation 
with  a  fishery  endorsement  under  the 
new  ownership  and  control 
requirements  of  the  AFA  and  46  CFR 
part  356.  The  Petitioners  note,  however, 
that  the  Vessel  was  "grandfathered" 
under  the  savings  clause  of  the  Anti- 
Refiagging  Act  of  1987,  46  App,  U,S.C. 
12102  note  (1998).  and  thus  was  not 
required  to  comply  with  the  ownership 
and  control  provisions  of  §  2(b)  of  the 
1916  Act  to  which  most  vessels  were 
subjected  in  order  to  obtain  a  fishery' 
endorsement  prior  to  the  passage  of  the 
AFA  .  Vessels  "grandfathered"  under 
the  savings  clause  of  the  Anti-Refiagging 
Act  are  (mly  required  to  be  owned  by  a 
documentation  citizen  in  order  to  be 
eligible  for  documentation  with  a 
fishery  endorsement.  If  MARAD  issues 


a  ruling  that  the  AFA  and  46  CFR  part 
356  do  not  apply  to  the  Vessel,  the 
Vessel  must  comply  with  the  law  as  it 
existed  prior  to  the  enactment  of  the 
AFA.  Therefore,  the  Petitioners  imply 
that  if  MARAD  determines  that  there  is 
a  conflict  between  the  FCN  Treaty  and 
both  the  AFA  and  46  CFR  part  356.  the 
"grandfathered"  Vessel  would  only  be 
subject  to  the  requirement  that  it  be 
owned  by  a  documentation  citizen  as  it 
was  required  to  do  prior  to  the 
enactment  of  the  AFA. 

The  FCN  Treaty 

The  entire  text  of  the  FCN  Treaty  is 
available  on  MARAD's  internet  site  at 
http://www.marad.dot.gov.  Following 
are  the  provisions  of  the  Treaty  that 
Petitioners  allege  are  in  conflict  with  the 
AFA  and  46  CFR  part  356. 

Article  V 

1 .  Neither  Party  shall  take 
unreasonable  or  discriminatory 
measures  that  would  impair  the  legally 
acquired  rights  or  interests  within  its 
territories  of  nationals  and  companies  of 
the  other  Party  in  the  enterprises  which 
they  have  established,  in  their  capital, 
or  in  the  skills,  arts  or  technology  which 
they  have  supplied:  nor  shall  either 
Party  unreasonable  impede  nationals 
and  companies  of  the  other  Party  from 
obtaining  on  equitable  terms  the  capital, 
skills,  arts  and  technology  it  needs  for 
its  economic  development. 

Article  VI,  Paragraphs  2  and  3 

2.  The  provisions  of  Article  VI, 
paragraph  3 ,  providing  for  the  payment 
of  compensation  shall  extend  to 
interests  held  directly  or  indirectly  by 
nationals  and  companies  of  either  Party 
in  property  which  is  taken  within  the 
territories  of  the  other  Party. 

3.  Property  of  nationals  and 
companies  of  either  Party  shall  not  be 
taken  within  the  territories  of  the  other 
Party  except  for  a  public  purpose,  nor 
shall  it  be  taken  without  the  prompt 
payment  of  just  compensation.  Such 
compensation  shall  be  in  an  effectively 
realizable  form  and  shall  represent  the 
full  equivalent  of  the  property  taken; 
and  adequate  provision  shall  have  been 
made  at  or  prior  to  the  time  of  taking  for 
the  determination  and  payment  thereof. 

Article  VII 

1,  Nationals  and  companies  of  either 
Party  shall  be  accorded  national 
treatment  with  respect  to  engaging  in  all 
types  of  commercial,  industrial, 
financial  and  other  business  activities 
within  the  territories  of  the  other  Party, 
whether  directly  or  by  agent  or  through 
the  medium  of  any  form  of  lawful 
juridical  entity.  Accordingly,  such 


nationals  and  companies  shall  be 
permitted  within  such  territories:  (a)  To 
establish  and  maintain  branches, 
agencies,  offices,  factories  and  other 
establishments  appropriate  to  the 
conduct  of  their  business;  (b)  to  organize 
companies  under  the  general  company 
laws  of  such  other  Party,  and  to  acquire 
majority  interests  in  companies  of  such 
other  Party;  and  (c)  to  control  and 
manage  enterprises  which  they  have 
established  or  acquired.  Moreover, 
enterprises  which  they  control,  whether 
in  the  form  of  individual 
proprietorships,  companies  or 
otherwise,  shall,  in  all  that  relates  to  the 
conduct  of  the  activities  thereof,  be 
accorded  treatment  no  less  favorable 
than  that  accorded  like  enterprises 
controlled  by  nationals  and  companies 
of  such  other  Party. 

2.  Each  Party  reserves  the  right  to 
limit  the  extent  to  which  aliens  may 
within  its  territories  establish,  acquire 
interests  in,  or  carry  on  public  utilities 
enterprises  or  enterprises  engaged  in 
shipbuilding,  air  or  water  transport, 
banking  involving  depository  or 
fiduciary  functions,  or  the  exploitation 
of  land  or  other  natural  resources. 
However,  new  limitations  imposed  by 
either  Party  upon  the  extent  to  which 
aliens  are  accorded  national  treatment, 
with  respect  to  carrying  on  such 
activities  within  its  territories,  shall  not 
be  applied  as  against  enterprises  which 
are  engaged  in  such  activities  therein  at 
the  time  such  new  limitations  are 
adopted  and  which  are  owned  or 
controlled  by  nationals  and  companies 
of  the  other  Party.  Moreover,  neither 
Party  shall  deny  to  transportation, 
communications  and  banking 
companies  of  the  other  Party  the  right  to 
maintain  branches  and  agencies  to 
perform  functions  necessary  for 
essentiedly  international  operations  in 
which  they  are  permitted  to  engage. 

3.  The  provisions  of  paragraph  1  of 
the  present  Article  shall  not  prevent 
either  Party  from  prescribing  special 
formalities  in  coimection  with  the 
establishment  of  alien-controlled 
enterprises  within  its  territories;  but 
such  formalities  may  not  impair  the 
substance  of  the  rights  set  forth  in  said 
paragraph. 

4.  Nationals  and  companies  of  either 
Party,  as  well  as  enterprises  controlled 
by  such  nationals  and  companies,  shall 
in  any  event  be  accorded  most-favored- 
nation  treatment  with  reference  to  the 
matters  treated  in  the  present  article. 

Article  IX 

2.  Nationals  and  companies  of  either 
Party  shall  be  accorded  within  the 
territories  of  the  other  Party  national 
treatment  and  most-favored  national 


treatment  with  respect  to  acquiring,  by 
purchase,  lease,  or  otherwise,  and  with 
respect  to  owning  and  possessing, 
movable  property  of  all  kinds,  both 
tangible  and  intangible.  However,  either 
Party  may  impose  restrictions  on  alien 
ownership  of  materials  dangerous  from 
the  standpoint  of  public  safety  and  alien 
ownership  of  interests  in  enterprises 
carrying  on  the  activities  listed  in  the 
first  sentence  of  paragraph  2  of  Article 
VII,  but  only  to  the  extent  that  this  can 
be  done  without  impeuring  the  rights 
and  privileges  secured  by  Article  VII  or 
by  other  provisions  of  the  present 
Treaty. 

Petitioners'  Description  of  the  Conflict 
Between  the  FCN  Treaty  and  46  CFR 
Part  356 

MARAD's  regulations  require  at  46 
CFR  356.53(b)(3)  require  Petitioners  to 
submit  a  detailed  description  of  how  the 
provisions  of  the  international 
investment  agreement  or  treaty  and  the 
implementing  regulations  are  in 
conflict.  The  remainder  of  this  notice  is 
the  Petitioners'  description  of  how  the 
regulations  and  the  FCN  Treaty  are  in 
conflict.  This  information  forms  the 
basis  on  which  the  Petitioners  request 
that  the  Chief  Counsel  issue  a  ruling 
that  46  CFR  part  356  does  not  apply  to 
Petitioners  with  respect  to  the  Vessel. 

"(a)  Background:  The  Pre-AFA  State  of 
the  Law  and  Fisheries  Industry 

"In  1976,  Congress  passed  the  Fishery 
Conservation  and  Management  Act, 
Pub.  L.  94-265,  90  Stat.  331  (1976). 
Known  colloquially  as  the  Magnuson- 
Stevens  Act,  the  legislation  was  a 
comprehensive  statute  addressing  a 
variety  of  issues  related  to  the  fisheries. 
Four  years  later.  Congress  amended 
various  provisions  of  the  Magnuson- 
Stevens  Act  when  it  passed  the 
American  Fisheries  Promotion  Act  of 
1980,  Pub.  L,  96-561,  94  Stat,  3275 
(1980).  The  1980  amendments  instituted 
a  policy  referred  to  as  the  "Fish  and 
Chips"  policy,  which  resulted  in  a 
phase  out  of  direct  foreign  fishing  and 
fish  processing.  Foreign  owned 
processing  companies  that  wished  to 
continue  participation  in  U.S.  fishing 
activity,  principally  activity  located  in 
the  United  States  Exclusive  Economic 
Zone  ("EEZ")  off  of  Alaska,  were 
required  to  invest  in  U.S.  flag  vessels  or 
U.S.  shore  based  processing  facilities. 
See  generally  W.  McLean  &  S. 
Sucharitkul,  Fisheries  Management  and 
Development  in  the  EEZ:  The  North 
South  and  Southwest  Experience,  63 
NOTRE  DAME  L.  REV.  492  (1988).  More 
specifically,  "Fish  and  Chips"  provided 
that  the  allocation  of  surplus  fish 
resources  to  various  foreign  nations 


(including  Japan)  was  to  be  based  on, 
among  other  things,  the  extent  to  which 
a  particular  foreign  nation  entered  into 
joint  business  ventures  in  the  United 
States.  See  16  U.S.C.  §  1821(e)(l)(E)(v). 
These  new  factors  were  then  included 
in  the  several  Governing  International 
Fishery  Agreements  that  the  United 
States  concluded  with  each  of  the 
nations  engaged  in  fishing  activities  in 
the  U.S.  EEZ.  In  particular,  the  United 
States  urged  Japan  to  contribute  to  the 
development  of  the  then-underutilized 
Alaska  pollock  fisheries  by  entering  into 
joint  ventures  with  United  States 
companies. 

"As  part  of  the  "Fish  and  Chips" 
poUcy,  half  of  Japan's  annual  fish  quota 
allocation  in  the  U.S.  EEZ  was  withheld 
for  later  allocation,  depending  on 
economic  cooperation.  In  the  summer  of 
1982.  the  United  States  Department  of 
State  refused  to  allocate  a  substantial 
portion  of  Japan's  allotment  until  Japan 
"responded  in  a  more  positive  manner 
to  U,S,  goals  and  agreed  to  more 
appropriate  levels  of  joint  ventures  with 
U.S,  fishermen."  Remarks  of 
Ambassador  Theodore  G.  Kroimiiller, 
U,S,  Dep't  of  State,  Seattle,  Washington, 
Oct.  15,  1982.  As  a  consequence  of  these 
policies  £uid  actions,  Petitioners  began 
investments  in  shoreside  facilities  in 
Alaska  for  the  processing  of  Alaska 
pollock  into  surimi  and  other 
byproducts. 

"In  1987,  Congress  passed  the 
Commercial  Fishing  Industry  Vessel 
Anti-Reflagging  Act  of  1987,  Pub.  L. 
100-239,  101  Stat.  1778  (1987)  (the 
"Anti-Reflagging  Act"),  The  Anti- 
Reflagging  Act  required  that  United 
States  citizens  own  the  controlling 
interest,  at  each  tier  of  ownership,  in 
any  entity  that  owns  a  U.S.  fishing 
vessel.  "Controlling  interest  "  includes  a 
majority  of  each  class  of  stock  or  other 
equity  interest  in  the  vessel  owner. 
Under  the  Anti-Reflagging  Act,  foreign 
investors  were  thus  permitted  to  hold  a 
minority  (up  to  49%)  of  the  equity  in  a 
vessel-owning  entity  at  each  tier  of 
ownership.  Because  the  Anti-Reflagging 
Act  permitted  foreign  investors  to  hold 
49%  of  the  equity  "at  each  tier  of 
ownership,"  indirect  foreign  ownership 
could  exceed  50%  under  the  Anti- 
Reflagging  Act.  In  addition,  the  Anti- 
Reflagging  Act  contained  an  "ownership 
grandfather"  provision,  which 
permitted  certain  fishing  vessels, 
including  Vessel,  to  be  100%  indirectly 
owned  by  a  non-citizen.  See  Southeast 
Shipyard  Assn  v.  United  States  ,  979  F. 
2d  1541  (D.C.  Cir.  1992). 

(b)  The  AFA  and  Section  213lgl 

"The  AFA  will  impose  new  foreign 
ownership  and  control  restrictions 
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effective  October  1 .  2001  Under  the 
AFA.  foreign  nationals  may  not  own  or 
control  more  than  a  25%  interest  in  any 
U.S.  fishing  vessel  This  new  restriction 
applies  both  "at  each  tier  of  ownership" 
and  "in  the  aggregate."  In  addition,  long 
term  marketing  agreements  with  non- 
citizens  as  well  as  loans  from  non- 
citizens  are  subject  to  regulation  under 
the  AFA.  See  46  CFR  §§  356.43.  356.45. 

The  AFA's  new  ownership  and 
control  restrictions  are  to  applv 
retroactively  to  existing  foreign 
investments  and  business  arrangements 
See  Pub.  L.  No.  105-277,  §§202-04,  112 
Stat.  2681-636  (1998). 

"Section  213(g}  of  the  .AFA,  however, 
provides  that  the  foreign  ownership  and 
control  restrictions  are  not  to  apply  to 
the  extent  that  those  restrictions  are 
"determined  to  be  inconsistent  with  an 
existing  international  agreement  relating 
to  foreign  investment  to  which  the 
United  States  is  a  party  "  Pub.  L  No. 
105-277,  §213(g}.  112  Stat.  2681-636 
(1998).  The  FCN  Treaty  is  an 
"international  agreement  relatmg  to 
foreign  investment."  As  explained  in 
greater  detail  below,  applying  the  Acts 
ownership  and  control  restrictions  so  as 
to  preclude  the  Petitioners'  ownership 
of,  or  control  over,  the  Vessel  would 
result  in  an  inconsistency  with  the  FCN 
Treaty.  As  a  matter  of  statutory 
interpretation,  then.  Section  213(g) 
prohibits  the  application  of  those 
restrictions  to  Petitioners'  interests  in 
the  Vessel. 

(c)  The  VS.  Japan  FCN  Treaty  in 
Context 

"The  substantive  background  of  the 
FCN  Treaty  makes  clear  that  one  of  its 
central  purposes  was  to  protect 
precisely  the  type  of  interests  at  issue 
here.  The  U.S. -Japan  FCN  Treaty  was 
modeled  on  a  "standard"  State 
Department  treaty  text,  which  formed 
the  basis  of  more  than  a  dozen  FCN 
treaties  that  the  United  States  entered 
into  in  the  period  immediately 
following  World  War  II.  All  of  these 
treaties,  including  the  U.S. -japan  FCN 
Treaty,  were  part  of  the  broader  goal  of 
the  United  States  to  encourage  and 
protect  foreign  investment.  As  described 
bv  Herman  Walker,  Ir  ,  who  was 
responsible  for  the  formulation  of  the 
postwar  form  of  the  FCN  treaties  and 
was  also  one  of  the  chief  FCN  treaty 
negotiators,  the  FCN  treaties  are 
"concerned  with  the  protection  of 
persons,  natural  and  juridical,  and  of 
the  property  and  interests  of  such 
persons."  Herman  Walker,  Ir  ,  Modem 
Treaties  of  Friendship  Commerce  and 
Navigation,  42  Minn  L.  Rev  805.  806 
(1858)  [hereinafter  "Modern  Treaties"]. 


"Central  to  the  structure  of  all  of  these 
treaties  was  the  national-treatment 
principle,  the  notion  that  nationals  of 
one  Party  should  be  treated  like 
nationals  of  the  other  Party.  As  put  by 
Walker,  "The  right  of  corporations  to 
engage  in  business  on  a  national- 
treatment  basis  may  be  said  to  constitute 
the  heart  of  the  treaty."  Herman  Walker. 
|r..  The  Post-War  Commercia]  Treaty 
Program  of  the  United  States.  73  Pol. 
Sci.  Q.  57.  67  (1958).  The  United  States 
Supreme  Court  has  likewise  noted,  in  a 
case  involving  the  interpretation  of  the 
U.S. -Japan  FCN  Treaty,  that  the  purpose 
of  the  FCN  treaties  was  "to  assure 
(foreign  corporations]  the  right  to 
conduct  business  on  an  equal  basis 
without  suffering  discrimination  based 
on  their  alienage."  Sumitomo  Shoji 
America  v.  Avadiano,  457  U.S.  176. 
187-88  (1982).  Indeed,  according  to  the 
preamble  of  the  U.S. -Japan  FCN  Treaty, 
ensuring  that  nationals  of  each  Party  be 
accorded  "national  *   *   *  treatment 
unconditionally  "  by  the  other  Party  is 
one  of  the  two  general  principles  upon 
which  the  FCN  Treaty  was  concluded. 
The  word  "unconditionally"  is  of 
course  clear:  it  demonstrates  the 
drafters  '  intent  that  departures  from  the 
general  principle  of  "national 
treatment"  had  to  be  articulated  clearly. 
Indeed,  in  some  instances,  the  Treaty 
does  contain  specific  and  limited 
exceptions  to  the  national-treatment 
principle.  See.  e.g.,  FCN  Treaty 
Protocol,  para.  6  (parties  may  impose 
restrictions  on  introduction  of  foreign 
capital  in  order  to  protect  monetary 
reserves).  Based  simply  on  the 
preamble,  then,  the  fact  that  the  Treaty 
does  not  have  such  an  exception  for  tbe 
forced  divestiture  of  investments  such 
as  those  at  issue  in  the  AFA  strongly 
suggests,  without  more,  that  the  Treaty 
meant  to  preclude  application  of  such 
restrictions  A  more  detailed  look  at  the 
Treaty's  substantive  provisions,  as  set 
forth  below,  only  reinforces  that 
conclusion. 

"Moreover,  because  the  U.S. -Japan 
FCN  Treaty  shares  language  with  many 
of  the  other  post-war  FCN  treaties,  the 
State  Department  has  been  called  upon 
to  interpret  that  language  on  many 
occasions  In  the  early  1980s,  two 
studies  commissioned  by  the  State 
Department  surveyed  both  the 
background  of  the  treaties  as  well  as  the 
Department's  subsequent 
interpretations.  As  explained  in  greater 
detail  below,  these  two  reports  (known 
colloquially  as  the  Jones  Study  and  the 
Sullivan  Study,  after  their  respective 
primary'  authors)  confirm  the 
inconsistencies  between  the  AFA's 
ownership  and  control  restrictions  and 


several  provisions  of  the  U.S. -Japan  FCN 
Treaty,  including  in  particular  the 
national-treatment  provisions. 

"It  is  also  worth  noting  that,  as  in 
most  bilateral  treaties,  the  relevant 
terms  of  the  FCN  Treaty  are  reciprocal — 
that  is,  the  principle  of  "national 
treatment"  applies  not  only  to 
investment  by  Japanese  nationals  in  the 
United  States  but  also  to  investment  by 
U.S.  nationals  in  Japan.  The  Chief 
Counsel  should  thus  consider  the 
reciprocal  implications  of  interpreting 
the  FCN  Treaty;  that  interpretation  will 
effectively  bind  the  United  States 
government  in  situations  involving 
American  nationals  that  might  wish  to 
invest  in  Japanese  businesses,  both  now 
and  in  the  future.  A  cramped 
interpretation  of  the  Treaty  could  thus 
hamper  American  foreign  investment  in 
unforeseen  ways.  Moreover,  the  State 
Department  has  interpreted  FCN  treaties 
broadly  in  the  past,  including  the 
provisions  articulating  the  national- 
treatment  principle.  See  generally  State 
Dep't  Practices  Under  U.S.  Treaties  of 
Friendship  Commerce  and  Navigation 
(1981)  [hereinafter  "Jones  Study"]. 
Consistency  with  the  State  Department's 
historical  practice  would  thus  also 
militate  towards  a  liberal  interpretation 
of  the  Treaty  so  as  to  protect  the  settled 
expectations  of  foreign  investors. 

"Finally,  when  interpreting  the  FCN 
Treaty,  it  is  worth  recalling  the 
historical  backdrop  against  which  the 
Treaty  was  negotiated  and  adopted, 
because  understanding  that  context  puts 
perspective  on  the  important  role  the 
Treaty  plays  in  U.S. -Japan  relations.  The 
FCN  Treaty  was  signed  on  April  2,  1953, 
less  than  a  year  after  the  end  of  the 
Allied  military  occupation  of  Japan  (the 
legal  conclusion  of  the  state  of  war). 
Indeed,  the  FCN  Treaty  was  an 
extension  of  one  part  of  the  1951  Treaty 
of  Peace  with  Japan,  Article  12  of  which 
declared  Japan's  "readiness  to  enter  into 
negotiations"  to  conclude  a  treaty  with 
the  U.S.  that  would  "place  [the  two 
countries']  commercial  relations  on  a 
stable  and  friendly  basis."  Signing  the 
FCN  Treaty  so  soon  after  the  post-war 
restoration  of  Japanese  national 
sovereignty  was  a  significant  step  for 
both  countries  and  was  an  implicit 
recognition  that  transnational 
investment  and  commerce  are  important 
elements  in  "strengthening  the  bonds  of 
peace  and  friendship."  See  FCN  Treaty, 
preamble.  Those  bonds  were  built  on, 
and  continue  to  rest  on,  the  principles 
of  fairness  and  nondiscriminatory 
conduct  embedded  in  the  FCN  Treaty 
and  its  national-treatment  principles. 


(d)  Article  VII — National  Treatment  in 
Commercial/Business  Activities 

"Article  VII  is  "the  heart  of  the  treaty. 
It  is  central  to  the  basic  treaty  objective 
of  providing  rules  of  fair  and  equitable 
treatment.  *   *   *  The  rule  it  embodies  is 
national  treatment."  State  Dep't. 
Standard  Draft — Treaty  of  Friendship, 
Commerce,  and  Navigation  124 
(undated)  [hereinafter  "Sullivan 
Study").  The  relevant  portions  of  Article 
VII  have  a  three-part  structure:  (1) 
Article  VII,  paragraph  1,  provides  a 
broad  grant  of  national  treatment  for  all 
business  activities;  (2)  the  first  sentence 
of  Article  VII,  paragraph  2,  provides  for 
a  few  exceptions  for  certain  sensitive 
activities,  including  one  of  relevance 
here;  and  (3)  the  second  sentence  of 
Article  Vn,  paragraph  2,  provides  that, 
notwithstanding  those  exceptions,  a 
Party  may  not  impose  new  restrictions 
on  entities  of  the  other  Party  that  were 
already  participating  in  the  activities  in 
question.  Article  Vn  is  thus  inconsistent 
with  the  ownership  and  control 
restrictions  of  the  AFA,  as  those 
restrictions  impose  new  constraints  on 
Maruha,  an  enterprise  that  has  been 
involved  in  the  U.S.  fishing  industry  for 
over  35  years. 

"Article  VHd)  of  the  FCN  Treaty 
requires  the  United  States  to  give  to 
"[njationals  and  companies"  of  Japan 
"national  treatment  with  respect  to 
engaging  in  all  types  of  commercial, 
industrial,  financial  and  other  business 
activities  (in  the  U.S.],  whether  directly 
or  by  agent  or  through  the  medium  of 
any  form  of  lawful  juridical  entity." 
FCN  Treaty,  Art.  Vn(l)  (emphases 
added).  Article  XXII(1}  defines 
"national  treatment"  as  "treatment 
accorded  within  the  territories  of  a  Party 
upon  terms  no  less  favorable  than  the 
treatment  accorded  therein,  in  like 
situations,  to  nationals,  companies, 
products,  vessels  or  other  objects,  as  the 
case  may  be,  of  such  Party."  FCN 
Treaty,  Art.  XXn{l)  (emphasis  added). 
This  grant  of  national  treatment 
includes  the  right  of  Japanese-controlled 
enterprises  to  be  "accorded  treatment  no 
less  favorable  than  that  accorded  like 
enterprises  controlled  by  nationals  and 
companies  of  [the  U.S.]"  FCN  Treaty, 
Art.  VII(l);  see  also  Sumitomo,  457  U.S. 
at  188  n.18  ("[Njational  treatment  of 
corporations  means  equal  treatment 
with  domestic  corporations.");  Modem 
Treaties,  42  Miim  L.  Rev.  at  811  ("[T]he 
objective  [of  the  "national  treatment" 
provisions]  is  to  secure  non- 
discrimination or  equality  of  treatment 
*  *  *  as  compared  with  citizens  of  the 
[U.S.]  and  national  things.").  As  applied 
to  Petitioners'  interests  in  the  Vessel, 
the  AFA  clearly  treats  enterprises 


controlled  by  Japanese  nationals  and 
corporations  "less  favorabl[y]  than  [the 
treatment]  accorded  like  enterprises 
controlled  by  hationals  and  companies 
of  [the  U.S.]"  and  is  thus  inconsistent 
with  Article  VII(l). 

The  national-treatment  provision  of 
Article  VII,  paragraph  1,  is  limited  by 
the  first  sentence  of  Article  VII, 
paragraph  2,  which  reserves  for  each     . 
nation  "the  right  to  limit  the  extent  to 
which  aliens  may  within  its  territories 
establish,  acquire  interests  in,  or  carry 
on  *  *  *  eiiterprises  engaged  in  *  *  * 
the  exploitation  of  *  *  *  natural 
resources."  Article  Vn{2)  provides  the 
parties  to  the  Treaty  with  what  is  known 
as  a  "screening"  right,  the  right  to 
"screen"  foreign  investments  in  "certain 
sensitive  lines  of  business,  specially 
affected  with  a  public  interest."  See 
Modem  Treaties,  42  Miim.  L,  Rev,  at 
818.  As  fisheries  are  generally 
considered  a  "natural  resource,"  this 
provision  would  appear  to  permit  the 
United  States  to  impose  foreign 
ownership  and  control  restrictions  on 
fishing  industry  vessels  imder  this 
exception,  notwithstanding  the 
national-treatment  requirement  in 
Article  vn,  paragraph  1, 

"The  very  next  sentence  of  Article 
VII,  paragraph  2,  however,  places  limits 
on  the  "screening"  exception  to  the 
national-treatment  principle.  It  makes 
clear  that  any  such  restrictions  shall  not 
be  imposed  on  any  enterprise  that  was 
engaged  in  the  fishing  industry  prior  to 
promulgation  of  the  AFA.  Article  VII(2) 
states,  " [N]ew  limitations  imposed  by 
either  Party  upon  the  extent  to  which 
aliens  are  accorded  national  treatment, 
with  respect  to  carrying  on  [the 
activities  described  in  tbe  first  sentence 
of  Article  VII(2)]  within  its  territories, 
shall  not  be  applied  as  against 
enterprises  which  are  engaged  in  such 
activities  therein  at  the  time  such  new 
limitations  are  adopted  and  which  are 
owrned  or  controlled  by  nationals  and 
companies  of  the  other  Party."  FCN 
Treaty,  Art.  VII(2)  (emphases  added).  In 
effect,  then,  this  sentence  requires  that 
any  such  ownership  or  control 
restrictions  grandfather  those 
companies,  such  as  Petitioners,  that 
were  engaged  in  the  fishing  industry 
prior  to  promulgation  of  the  AFA.  In 
short,  the  ability  to  "screen"  foreign 
investments  prior  to  their  being  made 
does  not  bring  with  it  the  right  to 
restrict  those  Japanese  nationals,  like 
Maruha,  that  have  already  made 
investments  in  the  industry. 

"This  plain  text  interpretation  of  the 
language  of  the  second  sentence  of 
Article  Vn(2)  also  comports  with  past 
State  Department  practice.  See  Jones 
Study  at  57  (noting  that  pursuant  to  this 


sentence,  "protection  is  afforded  to  any 
privilege  granted  *   *  *  prior  to  a 
change  in  national  treatment;  hence,  at 
a  minimum  these  foreign  enterprises  are 
guaranteed  the  maintenance  of  their 
existing  operations");  see  also  id.  at  107 
("[RJegulations  that  force  divestiture  of 
interests  already  acquired  or  established 
prior  to  the  promulgation  of  such 
regulation[s]  *   *   *  raise  Art.  VII 
questions.");  cf.  also  Modem  Treaties. 
42  Minn.  L.  Rev,  at  809  (recognizing  that 
exceptions  to  national  treatment 
principle  were  necessary,  but  noting 
that  "[tjhe  aim  is  to  *   *   *  guarantee 
duly  established  investors  against 
subsequent  discrimination.  The  failure 
to  find  a  welcome  as  to  entry  is  of  much 
less  importance  than  would  be  a  failure, 
once  having  entered  and  invested  in 
good  faith,  to  be  protected  against 
subsequent  harsh  treatment.").  It  also 
comports  with  the  clear  intent  of  the 
drafters.  In  describing  the  import  of  the 
phrase  "new  limitations,"  tbe  State 
Department's  Sullivan  Study  states, 

"The  net  effect  (of  the  second  sentence  of 
Article  Vn(2H  is  that,  although  [the  United 
States  is  not)  obligated  to  allow  alien 
interests  to  become  established  in  those 
fields  of  activity,  rights  which  have  t>een 
extended  in  the  past  shall  be  respected  and 
exempted  from  the  appUcation  of  new 
restrictions." 

Sullivan  Study  at  149  (emphasis  added) 

"More  even  than  the  national - 
treatment  principle,  the  prohibition  on 
the  imposition  of  new  limitations  on 
foreign  entities  already  engaged  in  a 
particular  industry  is  a  matter  of  basic 
fairness.  See  Sullivan  Study  at  148 
("The  second  sentence  of  Article  VII{2) 
is  a  grandfather  clause  intended  in  the 
interest  of  fairness  to  protect 
legitimately  established  alien 
enterprises  against  retroactive 
impairment.").  Here,  not  only  were 
Maruha,  WSI  and  WAF  each  "engaged 
in"  the  fishing  business  prior  to  the 
AFA's  promulgation,  but  their 
investments  in  that  industry  were 
actively  encouraged  by  the  "Fish  and 
Chips"  policy  of  the  United  States 
govermnent.  The  concerns  of  the 
Treaty's  drafters  are  thus  doubly 
implicated. 

"Article  VII,  then,  completely 
precludes  application  of  the  AFA's 
ownership  and  control  restrictions  to 
Petitioners  since  Petitioners  had 
interests  in  vessels  with  fishery 
endorsements  prior  to  the  AFA's 
adoption.  As  the  leuiguage  of  the  second 
sentence  of  Article  VII.  paragraph  2. 
makes  clear,  the  Treaty  protects 
enterprises  engaged  in  the  restricted 
activities  [i.e.,  commercial  fishing) 
rather  than  protecting  simply  the 
particular  property  interests  related  to 
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those  activities  (such  as  the  fishing 
vessels  themselves).  Cf  Sullivan  Study 
at  137  (noting  that  the  term 
"enterprises"  was  used  "'to  designate  a 
business  entity  or  undertaJting 
irrespective  of  the  particular  form  it  has 
for  legal  purposes").  Its  purpose  was  to 
ensure  that  foreign-owned  or  foreign - 
controlled  companies  already  engaged 
in  a  particular  industry  were  given  full 
national  treatment — that  is,  treated  like 
U.  S.  nationals — and  were  permitted  to 
compete  against  their  domestic 
competitors  without  any  impediments 
not  suffered  by  those  domestic 
companies.  Since  Petitioners  were 
clearly  'engaged  in  *    *   *  the 
exploitation  of  *    *   *  natural  resources" 
prior  to  the  AFA's  adoption,  the  Treaty, 
if  applied  as  its  language  mandates, 
would  completely  preclude  application 
of  the  AFA's  foreign  ownership  and 
control  restrictions  to  any  of  Petitioners' 
activities. 

"Section  213(g)  makes  clear,  however, 
that  as  a  matter  of  statutory — as  opposed 
to  treaty — interpretation,  the  AFA's 
ownership  and  control  provisions  are 
not  to  be  applied  retroactively,  although 
they  may  be  applied  prospectively  The 
provisions  are  not  to  be  applied  to  the 
extent  that  a  foreign  owner's  or 
mortgagee's  interest  in  a  vessel  precedes 
October  1.  2001.  The  first  sentence  of 
section  213(g)  provides  that,  if  any  of 
the  ownership  and  control  provisions 
are  determined  to  be  inconsistent  with 
the  treaty,  those  provisions  "shall  not 
apply  *   *   *  to  the  extent  of  any  such 
inconsistency."  The  second  sentence  of 
section  213(g).  however,  allows  them  to 
be  applied  prospectively,  stating  that 
the  ownership  and  control  provisions 

shall  apply  to  all  subsequent  owners  and 
mortgagees  of  such  vessel,  and  shall  apply, 
notwithstanding  the  previous  sentence,  to  the 
owner  on  October  1.  2001  of  such  vessel  if 
any  ownership  interest  in  that  owner  is 
transferred  to  or  otherwise  acquired  by  a 
foreign  individual  or  entity  after  such  date. 

Pub.  L  No.  105-277,  §  213(g),  112  Stat. 
2681-616,  2681-637  (1998).  Thus,  since 
Petitioners'  interests  in  the  Vessel 
predates  October  1,  2001.  those  interests 
are  protected  under  the  explicit 
language  of  the  statute. 

le)  Article  1X121 — National  Treatment  in 
Owning/Possessing  Movable  Property 

"Article  IX(2)  of  the  FCN  Treaty  is 
another  national-treatment  provision 
that  conflicts  with  the  AFA.  and  the 
analysis  of  that  conflict  mimics  that  of 
Article  VII.  described  above.  The  first 
sentence  of  Article  IX(2)  states  that  the 
United  States  must  accord  "'[njationals 
and  companies"  of  Japan  "national 
treatment  *    *    ♦  with  respect  to  owning 
and  possessing!!  movable  property  of  all 


kinds,  both  tangible  and  intangible." 
[ust  as  they  conflict  with  Article  VIPs 
mandate  of  national  treatment  with 
respect  to  business  activities,  the  AFA's 
ownership  and  control  restrictions 
obviously  impair  Petitioners'  ability  to 
""ownll  (orl  possess!!  movable 
property" — namely,  the  Vessel — in  ways 
that  American-owned  companies  are  not 
affected.  Petitioners  are  thus  not  being 
"accorded  *   •   *  national  treatment 
*   *   *  with  respect  to  owning  and 
possessingll"  U.S.  flag  vessels. 

The  second  sentence  of  Article  IX(2) 
then  says, 

However,  either  Party  may  impose 
restrictions  on  *    *    *  alien  ownership  of 
interests  in  enterprises  carrying  on  the 
activities  listed  in  the  first  sentence  of 
paragraph  2  of  Article  VII,  but  only  to  the 
extent  that  this  can  be  done  without 
impairing  the  rights  and  privileges  secured 
by  Article  VII  or  by  other  provisions  of  the 
present  Treaty 

"In  effect,  then,  the  second  sentence 
of  Article  IX(2)  subjects  the  "national 
treatment  for  owning  immovable 
property"  provision  of  the  first  sentence 
of  Article  IX(2)  to  the  same  constraints 
as  Article  VII(l):  The  United  States  may 
impose  limitations  on  the  acquisition  of 
interests  in  the  exploitation  of  natural 
resources  (such  as  fish),  but  may  not 
impose  new  restrictions  on  enterprises 
such  as  Petitioners  that  were  engaged  in 
the  fishing  business  prior  to  the 
adoption  of  those  restrictions.  The 
AFA's  ownership  and  control 
restrictions  are  thus  inconsistent  with 
Article  IX(2)  of  the  FCN  Treaty. 

If  I  Article  VI(3)—No  Takings  Without 
lust  Compensation 

"The  first  sentence  of  Article  VI, 
paragraph  3.  of  the  FCN  Treaty  states 
that  "(plroperty  of  nationals  and 
companies  of  either  Party  shall  not  be 
taken  within  the  territories  of  the  other 
Party  except  for  a  public  purpose,  nor 
shall  it  be  taken  without  the  prompt 
payment  of  just  compensation."  This  is 
in  effect  a  "takings  clause"  which 
precludes  expropriations  and  other 
measures  that  substantially  impair  a 
Japanese  national's  property  rights. 
Applying  the  AFA's  ownership  or 
control  restrictions  to  prohibit 
Petitioners  from  maintaining  their  pre- 
existing interests  in  the  Vessel  would 
effectively  render  Petitioners'  interests 
in  the  Vessel  nearly  worthless  and 
would  thus  violate  Article  Vl(3)  of  the 
Treaty. 

"First,  the  term  "property"  includes 
not  simply  direct  equity  stakes  in 
property  but  also  a  wide  variety  of 
property  interests,  such  as  those  that 
Petitioners  have  in  the  Vessel.  The 


Protocol  to  the  FCN  Treaty  explicitly 
states  that  "[tlhe  provisions  of  Article 
VI.  paragraph  3.  *   *   *  shall  extend  to 
interests  held  directly  or  indirectly  by 
nationals  and  companies  of  either  Party 
in  property  which  is  taken  within  the 
territories  of  the  other  Party."  FCN 
Treaty  Protocol,  para.  2  (emphasis 
added).  As  the  United  States  delegates 
made  clear  during  the  negotiation  of  the 
Treaty,  the  phrase  "interests  held 
directly  or  indirectly"  "is  intended  to 
extend  to  everjttype  of  right  or  interest 
in  property  which  is  capable  of  being 
enjoyed  as  such,  and  upon  which  it  is 
practicable  to  place  a  monetary  value. 
These  direct  and  indirect  interests  in 
property  include  not  only  rights  of 
ownership,  but  [also]  *   *   *  lease  hold 
interest[s],  easements,  contracts, 
franchises,  and  other  tangible  and 
intangible  property  rights."  See 
Memorandum  of  Conversation  dated 
April  15.  1952.  at  3.  In  short,  "all 
property  interests  are  contemplated  by 
the  provision."  Id.  This  necessarily 
includes  not  only  the  indirect  equity 
stake  Petitioners  have  in  the  Vessel  but 
also  the  other  contracts  that  might 
indicate  some  level  of  "control"  within 
the  meaning  of  the  AFA, 

"Second,  the  concept  of  a  taking  in 
this  context  is  broad  and  "is  considered 
as  covering,  in  addition  to  physical 
seizure,  a  wide  variety  of  whole  or 
partial  sequestrations  and  other 
impairments  of  interests  in  or  uses  of 
property."  See  Sullivan  Study  at  116 
(emphasis  added).  Therefore,  the  fact 
that  applying  the  AFA's  ownership  and 
control  restrictions  to  Petitioners' 
interests  in  the  Vessel  would  effectively 
result  in  a  forced  sale  of  the  Vessel  at 
a  bargain  basement  price  is  a  sufficient 
impairment  of  rights  to  constitute  a 
violation  of  Article  VI(3). 

"Third,  the  Treaty  requires  that  the 
taking  be  for  a  "public  piupose."  and  it 
is  doubtful  whether  application  of  the 
AFA's  ownership  or  control  restrictions 
to  Petitioners'  interests  in  the  Vessel 
would  implicate  a  "public  purpose" 
within  the  meaning  of  the  FCN  Treaty, 
given  that  the  primary  result  would 
simply  be  a  windfall  to  private  U.S. 
nationals.  Even  if  the  AFA's  putative 
goal  of  Americanization  of  the  fishing 
industry  could  be  characterized  as  a 
"public  purpose."  the  AFA  makes  no 
provision  for  the  "prompt  payment  of 
just  compensation."  as  required  by  the 
Treaty.  Indeed,  more  than  the  Takings 
Clause  of  the  United  States 
Constitution's  Fifth  Amendment.  Article 
Vl(3)  of  the  FCN  Treaty  details  the 
payment  procedures  with  which  a 
government  must  comply  in  the  event  of 
a  taking.  After  the  first  sentence,  quoted 
above.  Article  Vl(3)  goes  on  to  say. 


"Such  compensation  shall  be  in  an 
effectively  realizable  form  and  shall 
represent  the  full  equivalent  of  the 
property  taken;  and  adequate  provision 
shall  have  been  made  at  or  prior  to  the 
time  of  taking  for  the  determination  and 
payment  thereof."  The  fact  that  the  AFA 
and  46  CFR  part  356  both  fail  to  provide 
any  compensation  scheme — let  alone, 
"adequate  provision  *   *   *  at  or  prior  to 
the  time  of  taking" — thus  renders  any 
application  of  those  ownership  or 
control  restrictions  to  Petitioners' 
interests  in  the  Vessel  inconsistent  with 
Article  VI,  paragraph  3,  of  the  FCN 
Treaty. 

(g)  Article  V — Prohibition  on 
Discriminatory  Measures 

"Article  V  of  the  FCN  Treaty  prohibits 
the  United  States  from  "tak[ing] 
unreasonable  or  discriminatory 
measures  that  would  impair  the  legally 
acquired  rights  or  interests  *   *   *  of 
[Japanese]  nationals  and  companies  in 
the  enterprises  which  they  have 
established."  This  is  a  catch-all 
provision  that  reinforces  both  the 
national-treatment  principles  in  Articles 
VII  and  IX(2)  and  the  property-rights 
principles  in  Article  VI(3),  The  term 
""discriminatory"  in  this  clause  includes 
"denials  of  *   *   *  national  *  *   * 
treatment,"  Sullivan  Study  at  115,  such 
as  that  which  would  be  occasioned  by 
application  of  the  AFA's  ownership  and 
control  provisions  to  Petitioners' 
interests  in  the  Vessel.  Moreover,  there 
is  no  question  that  the  phrase  "legally 
acquired  rights  or  interests"  means 
exactly  what  it  says  and  includes 
interests  such  as  those  Petitioners  have 
in  the  Vessel.  See  id,  ("[T]he  intent  is 
to  protect  against  retroactive 
impairment  of  vested  rights  if  the 
acquisition  of  such  rights  was  lawful."). 

(h)  Article  XIX(6)— National  Fisheries 
Clause 

"As  discussed  above,  application  of 
the  AFA's  ownership  and  control 
restrictions  to  Petitioners'  interests  in 
the  Vessel  clearly  conflict  with  several 
provisions  of  the  FCN  Treaty.  Article 
XIX(6)  deals  specifically  with  fisheries 
issues,  and  although  it  might  at  first 
appear  to  support  a  different  result,  it 
does  not  undermine  the  conclusion  that 
the  Treaty  is  inconsistent  with  the 
ownership  and  control  restrictions  in 
both  the  AFA  and  46  CFR  part  356. 

"Article  XIX,  paragraph  6,  of  the 
Treaty  states,  "Notwithstanding  any 
other  provision  of  the  present  Treaty, 
each  Party  may  reserve  exclusive  rights 
and  privileges  to  its  own  vessels  with 
respect  to  the  *   *   *  national  fisheries 
*   *   *  "  Though  a  cursory  reading  of  this 
language  might  lead  one  to  believe  this 


provision  permits  foreign  ownership  or 
control  restrictions  with  respect  to 
fishing  vessels,  there  are  two  reasons 
why  Article  XIX(6)  does  not  permit 
application  of  the  AFA's  foreign 
ownership  and  control  restrictions  to 
Petitioners'  interests  in  the  Vessel. 

"First,  Article  XIX,  paragraph  7, 
defines  the  term  "vessel"  to  exclude 
"fishing  vessels"  for  the  purposes  of 
Article  XIX(6),  Thus,  by  its  terms. 
Article  XIX(6)  simply  does  not  apply  to 
vessels  such  as  the  Vessel,  because  any 
vessel  seeking  a  fishery  endorsement  is 
quite  clearly  a  "fishing  vessel." 

"Second,  even  if  Article  XIX{6)  were 
to  apply  to  "fishing  vessels,"  it  would 
be  irrelevant  to  foreign  ownership  and 
investment  restrictions.  The  Treaty's 
text  and  negotiating  history,  along  with 
subsequent  State  Department  practice, 
support  this  view.  The  text  makes  clear 
that  Article  XIX(6)  simply  permits  the 
United  States  to  reserve  fishing  rights 
and  privileges  to  "its  own  vessels" — 
that  is,  U.S.  flag  vessels.  It  says  nothing 
about  a  Party's  right  to  restrict  foreign 
investment  in,  or  ownership  of,  that 
Party's  "own  vessels"  and  dius  cannot 
be  read  to  exempt  such  restrictions  from 
the  Treaty's  requirement  of  national 
treatment. 

"The  historical  record  of  the 
negotiations  provides  further  evidence 
of  this  straightforward  textual  reading. 
At  one  point,  the  Japanese  negotiators 
proposed  rewriting  Article  X1X(6)  so  as 
effectively  to  add  the  words  "nationals.  " 
and  "companies"  to  the  reference  to 
"vessels."  The  Japanese  sought  IcUiguage 
that  would  have  stated  that  the  Treaty 
was  not  to  be  construed  to  extend  to 
"nationals,  companies  and  vessels  of 
the  other  Party  any  special  privileges 
reserved  to  national  fisheries."  See 
Memorandum  of  Conversation  dated 
April  3.  1952.  at  5.  The  State 
Department  understood  this  as  an 
attempt  by  the  Japanese  to  seek  a 
blanket  exception  from  the  entire  Treaty 
for  national  fisheries.  See  U.S.  Dep't  of 
State.  Outgoing  Airgram  to  U.S. 
Embassy  in  Tokyo  (Jime  12.  1952),  at  1- 
2  (noting  that  a  clearer  way  to  effect  the 
Japanese  intent  was  with  a  single 
comprehensive  exception  stating  that 
"[t]he  provisions  of  the  present  Treaty 
shall  not  apply  with  respect  to  the 
national  fisheries  of  either  Party,  or  to 
the  products  of  such  fisheries  ").  The 
Japanese  proposal  was  not  adopted,  and 
the  language  of  Article  XIX(6)  remained 
unchanged,  limiting  its  scope  to  vessels 
of  the  other  Party,  thereby  underscoring 
the  fact  that  Article  XIX{6)  applies  only 
to  Japanese-flag  vessels  and  not  to 
Japanese  citizens  or  companies. 

"Subsequent  practice  of  the  State 
Department  also  confirms  this  reading 


of  Article  XIX(6).  In  1964.  the  State 
Department  reaffirmed  the  narrow 
nature  of  the  exclusion  in  Article  XIX(6) 
in  a  letter  to  the  House  Committee  on 
Merchant  Marine  and  Fisheries.  The 
letter  makes  clear  that  the  provision 
merely  permits  the  United  States  to 
reserve  the  right  to  catch  or  land  fish  to 
U.S.  flag  vessels.  See  Jones  Study  at  80- 
81. 

"This  reading  of  the  U.S. -Japan  FCN 
Treaty  also  comports  with  the  State 
Department's  reading  of  this  same 
language  in  other  FCN  treaties  to  which 
the  U.S.  is  a  party.  The  Sullivan  Study 
explicitly  states  that  "[tjhe  crucial 
element  in  Article  XIX  is  that  it  relates 
to  the  treatment  of  vessels  and  to  the 
treatment  of  their  cargoes.  It  is  not 
concerned  with  the  treatment  of  the 
enterprises  which  own  the  vessels  and 
the  cargoes."'  See  Sullivan  Study  at  284 
(emphasis  added). 

"Thus,  the  text,  negotiating  histon.' 
and  subsequent  practice  and 
understanding  explicitly  confirm  that 
Article  X1X(6)  is  irrelevant  to,  and  thus 
does  not  exempt  from  the  Treaty's  other 
provisions,  laws  restricting  foreign 
ownership  and  control  of  the  entities 
that  own  U.S.  flag  vessels  seeking 
fisherv'  endorsements.  As  a  result. 
Article  XIX(6)  does  not  exempt  the 
AFA's  ownership  and  control 
restrictions  from  Articles  V,  VI(3),  VII, 
and  IX(2),  each  of  which  bars 
application  of  those  restrictions  to 
Petitioners'  interests  in  the  Vessel. 

Conclusion 

"Applying  the  AFA's  ownership  and 
control  restrictions  so  as  to  preclude 
Petitioners  from  maintaining  their 
interests  in  the  Vessel  violates  both  the 
spirit  and  the  text  of  the  FCN  Treaty, 
which  guarantees  nationals  of  one  Party 
"national  treatment  "  by  the  other  and 
precludes  the  imposition  of  measures 
that  effectively  strip  a  Japanese  national 
of  its  legally-acquired  property  rights." 

This  concludes  the  analysis  submitted 
by  Petitioner  for  consideration. 

Dated:  December  12.  2000. 

Bv  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard. 

Secretary.  Maritime  Administration. 
|FR  Dot .  00-32160  Filed  12-18-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-00-8026  (PDA-26(R))] 

Application  by  Boston  &  Maine 
Corporation  for  a  Preemption 
Determination  as  to  Massachusetts' 
Definitions  of  Hazardous  Materials 

agency:  Research  and  Special  Programs 
Administration  (RSP.M.  DOT. 

ACTION:  Notice  Extending  Period  for 
Public  Comment. 

summary:  RSPA  is  extending  the  period 
for  interested  parties  to  submit 
comments  on  an  application  by  Boston 
&  Maine  Corporation  for  an 
administrative  determination  whether 
Federal  hazardous  materials 
transportation  law  preempts  the 
Commonwealth  of  Massachusetts' 
definitions  of  "hazardous  materials"  as 
applied  to  hazardous  materials 
transportation. 

DATES:  Comments  received  on  or  before 
Februarv'  2.  2001.  and  rebuttal 
comments  received  on  or  before  Mari:h 
19.  2001.  will  be  considered  before  an 
administrative  ruling  is  issued  by 
RSPA's  .Associate  .\dministrator  for 
Hazardous  Materials  Safety  Rebuttal 
comments  may  discuss  only  those 
issues  raised  by  comments  received 
during  the  initial  comment  period  and 
may  not  discuss  new  issues. 

ADDRESSES:  The  application  and  .sll 
comments  received  may  be  reviewed  in 
the  Dockets  Office.  U.S.  Department  of 
Transportation.  Room  PL-401.  400 
Seventh  Street.  SVV  .  VVashingtmi.  DC 
20590-0001.  The  application  and  M 
comments  are  also  available  on-lint- 
through  the  home  page  of  DOTs  Din.kft 
Management  System,  at  "http:// 
dms.dot.gov." 

C^omments  must  refer  to  Docket  No. 
RSPA-00-a026  and  mav  be  submitted 
to  the  docket  either  in  writing  or 
electronicallv.  Send  three  copies  of  each 
written  c:omment  to  the  Dockets  Office 
at  the  above  address  If  vnu  wish  to 
receive  confirmation  of  rec:eipt  of  your 
written  comments,  include  a  self- 
addressed,  stamped  postcard.  To  submit 
comments  electronicallv.  log  onto  the 
Docket  Management  System  website  at 
http://dms.dot.gov.  and  click  on  "Help 
&  Informatinn"  to  obtain  instructions 

A  copy  of  ^!ach  comment  must  also  be 
sent  to  (1)  Robert  B.  Culliford.  Esq.. 
Corporate  Counsel.  Boston  A  Maine 
Corporation.  Iron  Horse  Park,  North 
Billerica.  MA  01862.  and  (2)  Ginny 


Sinkel.  Esq..  Assistant  Attorney  General. 
Commonwealth  of  Massachusetts,  Office 
of  the  Attornt^y  General.  One  Ashburton 
Place,  Boston,  Massachusetts  02108- 
lti98.  .\  certification  that  a  copy  has 
been  sent  to  these  persons  must  also  be 
included  with  the  comment.  (The 
following  format  is  suggested:  "I  certify 
that  copies  of  this  comment  have  been 
sent  to  Mr.  Culliford  and  Ms.  Sinkel  at 
the  addresses  specified  in  the  Federal 
Register") 

A  list  and  subject  matter  index  of 
hazardous  materials  preemption  cases, 
including  all  inconsistency  rulings  and 
preemption  determinations  issued,  are 
available  through  the  home  page  of 
RSPA's  Office  of  the  Chief  Counsel,  at 
"http://rspa-atty.dot.gov."  A  paper  copy 
of  this  list  and  index  will  be  provided 
at  no  cost  upon  request  to  Ms.  Christian, 
at  the  address  and  telephone  number  set 
forth  in  FOR  FURTHER  INFORMATION 
CONTACT  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karin  V.  Christian,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
.Administration  (Tel.  No.  202-366- 
4400),  Room  8407.  US.  Department  of 
Transportation.  Washington.  DC  20590- 
0001 

SUPPLEMENTARY  INFORMATION:  On 

November  lb.  2000,  RSPA  published  a 
notice  in  the  Federal  Register  inviting 
interested  parties  to  submit  comments 
on  an  application  by  Boston  &  Maine 
C]orporation  fur  an  administrative 
determination  of  whether  Federal 
hazardous  materials  transportation  law 
preempts  the  ("ommonwealth  of 
Massachusetts'  definitions  of 
"hazardous  materials  "  as  applied  to 
hazardous  materials  transportation.  See 
65  FR  69365 

On  December  12,  2000,  the 
Commonwealth  of  Massachusetts 
Department  of  Fire  .Services  and 
Department  of  Environmental  Protection 
(the  Commonwealth)  sent  RSPA  a  letter 
requesting  a  30-day  extension  of  time  to 
comment  on  the  preemption 
applu  ation.  The  Commonwealth  states 
that  Boston  &  Maine  Corporation  has 
assented  to  the  request  for  an  extension 
of  time.  Accordingly.  RSPA  is  extending 
the  comment  period  to  Februarv'  2,  2001 
and  the  rebuttal  comment  period  to 
March  U>.  2001 

Issued  in  Washington.  DC  on  December  14, 

i(IUf) 

Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 

Materials  Saffty. 

|FR  Do(    ()0-:i2:i22  Filed  12-18-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33970] 

Minnesota  Southern  Railway,  Inc.— 
Lease  and  Operation  Exemption — 
Buffalo  Ridge  Regional  Rail  Authority 

Minnesota  Southern  Railway.  Inc. 
(MSWY),  a  Class  III  rail  carrier,  has  filed 
a  notice  of  exemption  under  49  CFR 
1150.41  to  lease  and  operate 
approximately  41.44  miles  of  rail  line 
owned  and  operated  by  Buffalo  Ridge 
Regional  Rail  Authority  (BRRA) 
between  milepost  0.0,  at  Agate,  MN,  and 
milepost  41.44.  at  Manley,  MN.i  MSWY 
states  that  BRRA  has  agreed  to  lease  its 
rail  line  to  MSWY  in  order  to  provide 
continuous  rail  service  to  shippers 
located  along  the  rail  line.  MSWY 
certifies  that  its  projected  revenues  as  a 
result  of  this  transaction  will  not  result 
in  the  creation  of  a  Class  II  or  Class  I  rail 
carrier. 

The  earliest  the  transaction  can  be 
consummated  is  December  11.  2000,  the 
effective  date  of  the  exemption  (7  days 
after  the  exemption  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33970,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW..  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Brent  A. 
Polanchek.  P.O.  Box  562.  Luveme.  MN 
56156. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
iX'W'W. STB. DOT.GOV. 

Decided-  Dec  ember  8.  2000 

By  the  Board.  David  M.  Konschnik. 

Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

.SV(  refurv 

iFK  Dm  .  00-H201.1  Filed  12-ia-OO:  8:43  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  Internationai 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3}  of  the  Internal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986). 
Bahrain 
Iraq 
Kuwait 
Lebanon 
Libya 
Oman 
Qatar 

Saudi  Arabia 
Syria 

United  Arab  Emirates 
Yemen,  Republic  of 

Dated:  December  12,  2000. 
Manal  Corwin. 

Acting  International  Tax  Counsel  (Tax 

Policy). 

|FR  Doc.  00-32207  Filed  12-18-00;  8:45  am] 

BILLING  CODE  4aiO-2S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Nondiscrimination  on  the  Basis  of  Sex 
in  Education  Programs  or  Acth^ities; 
Receiving  Federal  Financial 
Assistance 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Subpart  F 
of  the  final  common  rule  for  the 
enforcement  of  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended 
("Title  IX"),  this  notice  lists  Federal 
financial  assistance  administered  by  the 
Department  of  Veterans  Affairs  (VA) 
that  is  covered  by  Title  IX.  Title  IX 
prohibits  recipients  of  Federal  financial 
assistance  from  discriminating  on  the 


basis  of  sex  in  education  programs  or 
activities.  Subpart  F  of  the  Title  IX 
common  rule  requires  each  Federal 
agency  that  awards  Federal  financial 
assistance  to  publish  in  the  Federal 
Register  a  notice  of  the  Federal  financial 
assistance  covered  by  the  Title  IX 
regulations  within  sixty  (60)  days  after 
the  effective  day  of  the  final  common 
rule.  The  final  common  rule  for  the 
enforcement  of  Title  IX  was  published 
in  the  Federal  Register  by  twenty-one 
(21)  Federal  agencies,  including  VA,  on 
August  30,  2000  (65  FR  52857-52895). 
FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  Eddins,  Office  of  Resolution 
Management,  at  (202)  273-6522;  or 
Royce  Smith,  Office  of  General  Counsel, 
at  (202)  273-6374,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420. 
SUPPLEMENTARY  INFORMATION:  Title  IX 
prohibits  recipients  of  Federal  financial 
assistance  from  discriminating  on  the 
basis  of  sex  in  educational  programs  or 
activities.  Specifically,  the  statute  states 
that  no  person  in  the  United  States 
shall,  on  the  basis  of  sex,  be  excluded 
from  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to 
discrimination  under  any  education 
program  or  activity  receiving  Federal 
financial  assistance,  with  specific 
exceptions  for  various  entities, 
programs,  and  activities.  20  U.S.C. 
1681(A).  Title  IX  and  the  Title  IX 
common  rule  prohibit  discrimination  on 
the  basis  of  sex  in  the  operation  of,  and 
the  provision  or  denial  of  benefits  by, 
education  programs  or  activities 
conducted  not  only  by  educational 
institutions  but  by  other  entities  as  well, 
including,  for  example,  law  enforcement 
agencies,  departments  of  corrections, 
and  for  profit  and  nonprofit 
organizations. 

List  of  Federal  Financial  Assistance 
Administered  by  the  Department  of 
Veterans  Affairs  to  Which  Title  K 
Applies 

Note:  All  recipients  of  Federal  financial 
assistance  from  VA  are  subject  to  Title  IX.  but 
Title  IX's  anti-discrimination  prohibitions  are 
limited  to  the  educational  components  of  the 
recipient's  program  or  activity,  if  any. 

Failure  to  list  a  type  of  Federal 
assistance  below  shall  not  mean,  if  Title 
IX  is  otherwise  applicable,  that  a 
program  or  activity  is  not  covered  bv 
Title  IX. 

The  following  types  of  Federal 
financial  assistance  were  derived  in  part 


from  Appendix  A  of  VA's  Title  VI 
regulations.  38  CFR  part  18,  subpart  A: 

1.  Pavments  to  State  homes  (38  U.S.C. 
1741-1743). 

2.  State  home  facilities  for  furnishing 
domiciliarv,  nursing  home,  and  hospital 
care  (38  U.S.C.  8131-8137). 

3.  Space  and  office  facilities  for 
representatives  of  recognized  national 
organizations  (38  U.S.C.  5902(a)(2)). 

4.  Sharing  of  medical  facilities, 
equipment,  and  information  (38  U.S.C. 
8151-8157). 

5.  Approval  of  educational 
institutions  (38  U.S.C.  104). 

6.  Space  and  office  facilities  for 
representatives  of  State  employment 
services  (38  U.S.C.  7725(1)). 

7.  Medical  care  for  survivors  and 
dependents  of  certain  veterans  (38 
U.S.C.  1713). 

8.  Transfers  for  nursing  home  care; 
aduh  day  health  care  (38  U.S.C.  1720). 

9.  Treatment  and  rehabilitation  for 
alcohol  or  drug  dependence  or  abuse 
disabilities  (38  U.S.C.  1720a) 

10.  Assistance  in  establishing  new 
medical  schools;  grants  to  affiliated 
medical  schools;  assistance  to  health 
manpower  training  institutions  (38 
U.S.C.  Chapter  82). 

1 1 .  Department  of  Veterans  Affairs 
health  professional  scholarship  program 
(38  U.S.C.  7601-7655). 

12.  Montgomery  GI  Bill  (Active  Duty), 
Chapter  30  (38  U.S.C.  3001). 

13.  Montgomer>'  GI  Bill  (Selected 
Reserve),  Chapter  1606  (It)  U.S.C. 
16131). 

14.  Veterans  Educational  Assistance 
Program  (VEAP).  Chapter  32  (38  U.S.C. 
3221). 

15.  Vocational  Rehabilitation  for 
Disabled  Veterans.  Chapter  31  (38 
U.S.C.  3102). 

16.  Survivors  and  Dependents 
Educational  Assistance,  Chapter  35  (38 
U.S.C.  3510). 

17.  National  Service  Officers  Training 
Program  (38  U.S.C.  Chapter  31). 

18.  Loan  Guaranty  Training  to  Private 
Sector  Participants  (e.g.,  lenders, 
servicers,  appraisers,  real  estate 
professionals,  builders,  real  estate 
professionals,  builders,  repair 
contractors,  property  managers,  etc.)  (38 
U.S.C.  Chapter  37).  ' 

.■\pproved:  December  7.  2000. 
Hershel  W.  Gober, 
Acting  Sfcretan-  ofl  Vfcron.s  Affoin^ 
|FR  Do(    00-32280  Filed  12-18-00:  8:4,5  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  40 
[Docket  OST-99-6578] 
RIN  2105-AC49 

Procedures  for  Transportation 
Workplace  Drug  and  Alcohol  Testing 
Programs 

AGCNCY:  Office  of  the  Secretary.  DOT 
action:  Fmal  rule. 

SUMMARY:  The  Department  of 
Transportation  is  revising  its  drug  and 
alcohol  testing  procedures  regulation. 
The  purposes  of  the  revision  are  to  make 
the  organization  and  language  of  the 
regulation  clearer,  to  incorporate 
guidance  and  interpretations  of  the  rule 
into  its  text,  and  to  update  the  rule  to 
include  new  provisions  responding  to 
changes  in  technology,  the  testing 
industry,  and  the  Department's  program. 
EFFECTIVE  DATES:  The  amendments  to 
the  current  49  CFR  part  40  are  effective 
January-  18.  2001.  The  revised  49  CFR 
Part  40"  IS  effective  August  1.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  ."\shby.  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement.  400  7th  Street.  SW.,  Room 
10424,  Washington  DC.  20590.  202- 
366-9310  (voice).  202-366-9313  (fax), 
or  bob  ashby^ost.dot  gov  (e-mail);  Mary 
Bernstein.  Director.  Office  of  Drug  and 
.\lcohol  Policv  and  Compliance 
(ODAPC).  400  7th  Street.  SW  .  Room 
10403.  Washington  DC,  20590,  202- 
366-3784  (voice).  202-366-3897  (fax), 
or  mary-bernstf inmost  dot.gov  (e-mail); 
or  Urn  L.  Swart.  Drug  and  Alcohol 
Policv  Advisor.  ODAPC  .  same  address 
and  phone  numbers  as  above. 
jiw  swart&ost  dot  gov  (e-mail). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Transportation 
first  published  its  drug  testing 
procedures  regulation  (49  C'FR  part  40) 
on  November  21.  1988  (53  FR  47002).  as 
an  interim  final  rule.  We  based  the  rule 
on  the  Department  of  Health  and 
Human  Services  (HHS)  guidelines  for 
Federal  agency  employee  drug  testing, 
with  some  changes  to  fit  the 
transportation  workplace.  The 
Department  published  a  final  rule 
responding  to  comments  on  the  interim 
rule  a  vear  later  (54  FR  49854;  December 
1.  1989) 

The  Department  added  alcohol  testing 
procedures  U>  Part  40  in  a  February  1994 
final  rule.  This  rule  also  made  other 
changes  to  Part  40,  including 


requirements  for  split  samples  in  four 
operating  administration  rules.  Since 
that  time,  the  Department  has  amended 
specific  provisions  of  Part  40  on  various 
occasions  [eg,  with  respect  to  non- 
evidential  alcohol  st;reening  devices  and 
"shy  bladder"  procedures). 

hi  the  years  since  Part  40  was  first 
published,  the  Department  issued  a  . 
large  volume  of  guidance  and  over  100 
written  interpretations,  as  well  as  a 
significant  amount  of  informal  advice. 
Most  of  this  material  has  not  previously 
been  incorporated  into  the  rule  text. 
There  have  been  changes  in  testing 
technology,  the  structure  of  the  drug 
and  alcohol  testing  business,  and  the 
functioning  of  the  Department's  drug 
and  alcohol  testing  programs  that  make 
It  desirable  to  update  our  regulator^' 
provisions.  Because  the  rule  was 
originally  based  on  that  of  another 
agency  (i.e  .  HHS),  there  are  some 
provisions  that  never  were  a  close  fit  for 
the  Department's  programs.  Moreover, 
the  rule's  organization  and  language  do 
not  meet  the  objectives  of  the  Clinton 
Administration's  current  "Plain 
Language"  policies.  Under  section  610 
of  the  Regulatory  Flexibility  Act, 
agencies  are  directed  to  review  existing 
rules  from  time  to  time  with  an  eye  to 
their  effects  on  small  businesses  and 
other  small  entities. 

For  all  these  reasons,  the  Department 
decided  to  review  Part  40.  As  a  first 
step,  we  issued  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  on  April 
29.  1996  (61  FR  18713).  asking  for 
suggestions  for  change  in  the  rule.  We 
received  30  comments  in  response  to 
this  ANPRM.  We  then  issued  a  notice  of 
proposed  rulemaking  (NPRM)  on 
December  9.  1999  (64  FR  69076).  This 
NPRM  proposed  a  comprehensive 
revision  to  Part  40.  In  response  to  the 
NPRM,  we  received  letters  from  over 
400  commenters,  making  around  4000 
individual  suggestions  concerning  the 
rule.  We  also  held  three  public  listening 
sessions,  at  which  numerous  interested 
parties  commented  further  on  the 
Department's  proposals,  and  we  held  an 
internet  forum.  The  final  rule  responds 
to  all  the  comments  and  makes 
significant  alterations  to  the  existing 
rules  governing  the  Department's  drug 
and  alcohol  testing  programs. 

Structure  of  the  Rule 

Perhaps  the  first  thing  readers  w  ill 
notice  about  this  final  rule  is  that  we 
have  thoroughly  restructured  Part  40. 
with  subparts  organized  by  subject 
matter  area.  Like  the  NPRM.  and  in 
contrast  to  the  existing  rule,  the  text  is 
divided  into  many  more  sections,  with 
fewer  paragraphs  each  on  average,  to 
make  it  easier  to  find  regulator*' 


provisions.  The  rule  uses  a  question- 
answer  format,  with  language 
specifically  directing  particular  parties 
to  take  particular  actions  (e.g..  "As  an 
employer,  you  must  *    *    *").  We  have 
also  tried  to  express  the  requirements  of 
the  rule  in  plain  language.  Commenters 
were  very  complimentary  about  the 
reorganization  of  the  rule,  generally 
praising  it  as  much  clearer  and  easier  to 
follow  than  the  existing  rule.  The 
Department  received  a  plain  language 
award,  known  as  the  "No  Gobbledygook 
Award,"  from  Vice  President  Gore's 
National  Partnership  for  Reinventing 
Government  in  recognition  of  the 
improved  clarity  of  the  regulation.  We 
have  retained  the  NPR!M's  format  and 
organization,  which  we  believe  will 
help  drug  and  alcohol  testing  program 
participants  understand  and  effectively 
carry  out  this  rule. 

What  matters  most  in  a  rulemaking  is 
not  the  number  of  letters  favoring  or 
opposing  a  particular  proposal.  Our 
central  concern  is  with  the  substance  of 
the  conunents.  In  discussing  comments 
on  this  rule  and  our  response  to  them, 
we  will  focus  on  the  substance  of 
positions  that  commenters  expressed, 
and  on  why  we  did  or  did  not  make 
changes  in  response  to  various 
comments.  In  writing  the  preamble,  we 
have  avoided  counting  up  the  number  of 
comments  supporting  a  given  position 
except  in  the  most  general  way. 
believing  that  doing  so  would  distract 
from  the  discussion  of  substantive 
issues. 

Effective  Dates 

The  Department  has  decided  to 
establish  an  August  1.  2001.  effective 
date  for  the  revised  Part  40.  We 
recognize  that  there  is  always  some 
difficulty  for  everyone  involved  in  the 
transition  between  an  existing  rule  and 
a  new  rule.  We  hope  that  this  delayed 
effective  date  will  ease  the  transition. 
During  the  period  between  publication 
and  August  1 ,  program  participants  will 
have  the  opportunity  to  learn  about  new 
provisions  before  having  to  implement 
them.  During  this  period,  the 
Department  expects  to  develop  and 
issue  guidance  (e.g..  a  revised  medical 
review  officer  (MRO)  manual)  and  make 
presentations  at  a  significant  number  of 
conferences  and  training  sessions.  In 
addition,  August  1  is  the  date  on  which 
use  of  the  new  Federal  Drug  Testing 
Ciustody  and  Control  Form  (CCF),  to 
which  the  text  of  the  revised  Part  40 
refers,  becomes  mandatory 

However,  we  believe  it  is  important  to 
begin  implementing  some  new 
provisions  sooner,  since  they  enhance 
the  fairness  and  integrity  of  the  process. 
To  do  so,  we  must  amend  the  existing 


Part  40  to  include  these  provisions,  so 
that  they  are  in  effect  during  the  period 
before  the  August  1  effective  date  of  the 
entire  new  version  of  the  regulation. 
Come  August  1,  the  existing  Part  40 
(including  the  amendments  we  are 
issuing  today)  will  be  replaced,  in  its 
entirety,  by  the  new  Part  40.  Since  the 
substance  of  today's  amendments  will 
be  the  same  in  both  versions  of  the 
document,  there  will  be  no  change  in 
how  we  implement  them  after  August  1, 

The  provisions  requiring  MRO  review 
and  split  specimen  testing  following 
adulteration  and  substitution  findings 
will  go  into  effect  in  30  days.  The 
majority  of  laboratories  already  perform 
validity  testing  on  a  voluntary  basis. 
Making  the  MRO  review  and  split 
specimen  procedures  effective  in  30 
days  will  make  these  additional 
protections  available  in  connection  with 
this  existing  validity  testing.  At  the 
same  time,  a  provision  explicitly 
authorizing  the  continuation  of  this 
existing  practice  under  the  new  rule 
will  go  into  effect.  To  the  extent  that  the 
Department's  September  1998  guidance 
memorandum  concerning  adulterated, 
substituted,  dilute,  and  unsuitable  tests 
is  inconsistent  with  any  provisions  of 
these  amendments,  we  regard  that 
guidance  as  having  been  superseded  on 
the  effective  date  of  the  amendments. 

HHS  is  currently  working  mandatory 
requirements  for  validity  testing.  HHS  is 
projecting  completion  of  this  project  by 
August  1,  2001.  We  believe  that,  to 
avoid  any  potential  uncertainty  about 
the  standards  and  procedures  for 
mandatory  validity  testing,  DOT  should 
put  its  mandate  for  validity  testing  into 
effect  simultaneously  with  the  new  HHS 
requirements.  Consequently,  in  the 
event  HHS  has  not  issued  its  new 
requirements  by  that  date,  we  will 
publish  a  subsequent  Federal  Register 
notice  postponing  the  Auust  1,  2001, 
effective  date  for  mandatory  validity 
testing. 

Another  provision  that  we  are 
including  in  the  amendments  to  the 
existing  Part  40.  and  that  will  go  into 
effect  in  30  days,  is  the  public  interest 
exclusion  system.  These  provisions  are 
very  important  to  ensuring 
accountability  in  the  provision  of  drug 
and  alcohol  testing.  In  addition,  we  are 
making  the  provisions  of  §  40.5  effective 
in  30  days  as  §  40.203,  since  the 
Department  expects  to  be  issuing 
guidance  materials  on  the  new  Part  40 
before  August  1,  2001. 

For  readers'  convenience,  here  is  a 
table  of  the  relationship  between  the 
section  numbers  in  the  amendments  to 
current  Part  40  that  go  into  effect  in  30 
days  and  the  section  numbers  of  the 
corresponding  sections  of  the  new. 


revised  Part  40  that  goes  into  effect  on 
August  1,  2001: 


Amended  current  part 
40 

New  revised  part  40 

40.201 

40.3 

40.203 

40.5 

40.205 

40.89 

40.206 

40.91 

40.209 

, 

40.93 

40.21 1 

40.95 

40.213 

40.99 

40.215 

40  145 

40.217 

40.179 

40.219 

40.181 

40.221 

40.183 

40.223 

40.187 

40.225 

40.191 

Sutipart  F  (same  sec- 
tion numbers). 

Subpart  R 

Principal  Policy  Issues 

In  addition  to  often  ver\'  detailed 
paragraph-by-paragraph  comments  on 
the  text  of  the  NPRM,  commenters 
focused  on  several  major  policy  issues. 
These  included  employee  stand-down, 
validity  testing,  the  public  interest 
exclusion  mechanism,  the  return-to- 
duty  process,  transmission  of  test  results 
and  other  information  through  consortia 
and  third-party  administrators, 
reporting  and  storing  information 
through  electronic  means,  and  reporting 
violations  to  DOT  agencies.  Issues  also 
arose  concerning  confidentiality  of 
information,  conflicts  of  interest  among 
service  providers,  training,  and  the 
collection  process.  In  this  preamble,  we 
will  discuss  these  policy  issues  first. 
After  that,  we  will  proceed  to  a  section- 
by-section  discussion  of  the  rule, 
including  the  Department's  responses  to 
specific  comments, 

Stand-Down 

Stand-down  refers  to  an  employer 
practice  of  temporarily  removing  an 
employee  from  performance  of  safety- 
sensitive  duties  upon  learning  that  the 
individual  had  a  confirmed  laboratory 
positive  drug  test,  but  before  the  MRO 
has  completed  the  verification  process. 
The  existing  regulation  prohibits  stand- 
down.  MROs  are  not  permitted  to 
inform  employers  about  the  existence  of 
a  confirmed  laboratory-  positive  test 
pending  verification,  and  employers  are 
not  allowed  to  take  any  action 
concerning  an  employee  until  they 
receive  the  MRO's  notification  of  a 
verified  positive  test. 

The  preamble  to  the  NPRM  noted  the 
reasons  for  the  current  policy:  stand- 
down  undercuts  the  rationale  for  MRO 
review,  can  compromise  the 
confidentiality  of  test  results,  and  may 
result  in  unfair  stigmatization  of  an 
employee  as  a  drug  user.  While  the 


rationale  for  stand-down  is  that  it 
enhances  safety,  the  Department  has  no 
evidence  that  the  ciurent  policy  has 
compromised  safety.  For  example,  we 
are  not  aware  of  any  case  in  which  an 
employee  has  had  a  drug-related 
accident  while  verification  of  a 
confirmed  positive  drug  test  was 
pending. 

The  preamble  also  noted  that  some 
employers  advocated  the  use  of  stand- 
down  as  a  measure  to  enhance  safety 
and  reduce  liability.  They  wanted  to  use 
this  approach  to  eliminate,  as  far  as 
possible,  any  risk  that  someone  who  had 
tested  positive  would  be  involved  in  an 
accident  before  the  MRO  could 
complete  the  verification  process.  We 
noted  that,  essentially  for  this  reason, 
the  Department's  own  internal  drug 
testing  program  stood  down  some 
employees  [e.g..  air  traffic  controllers)  in 
some  circumstances  following  a  report 
of  a  confirmed  positive  laboratorv'  test. 

The  NPRM  regulator]*'  text  proposed 
two  alternatives,  one  of  which 
prohibited,  and  the  other  of  which 
permitted,  stand-down.  The  alternative 
that  permitted  stand-down  included 
requirements  to  help  safeguard 
employees'  interests  in  confidentiality 
and  fairness. 

Comments 

Comments  were  sharply,  and  fairly 
evenly,  divided  on  this  issue.  Some 
commenters,  mostly  employers  and 
some  service  agents,  supported  stand- 
down.  A  few  of  these  comments  went 
further  and  urged  that  stand-down  be 
made  mandatory,  while  a  greater 
number  said  that  it  should  be 
discretionan,'  with  each  employer.  A 
smaller  number  of  commenters. 
including  all  unions  and  other 
employee  organizations  as  well  as  some 
employers  and  service  agents,  opposed 
permitting  stand-down. 

The  most  important  argument  cited  by 
stand-down  supporters  was  safety. 
Safety  is  a  more  important  objective 
than  confidentiality,  many  of  them  said. 
Even  if  there  have  not  been  documented 
cases  of  safety  problems  occurring  in  the 
absence  of  stand-down,  no  employer 
wants  to  be  the  first  to  face  such  a 
situation.  Many  employers  may  feel  it  so 
important  to  stand  down  employees  on 
safety  grounds  that  they  would  have  an 
incentive  to  violate  this  prohibition. 
Avoiding  unnecessary'  liability  is  alsr  a 
consideration:  It  would  be  unwise, 
commenters  said,  to  force  a  company  to 
permit  an  employee  it  knew  had  a 
confirmed  positive  laboratory  test  to 
continue  driving  a  commercial  truck  or 
flying  a  plane  during  the  verification 
process. 
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Supporters  also  noted  that,  in  most 
cases,  there  were  ver\'  low  rates  of 
confirmed  laboraton'  positive  tests 
being  verified  negative  (indeed,  some 
drugs,  like  PCP.  have  no  legitimate 
medical  uses  that  would  support  a 
negative  verification).  Therefore,  they 
said,  stand-down  would  not  adversely 
affect  more  than  the  small  number  of 
drivers  with  confirmed  positive 
laboratory  results  that  an  MRC)  later 
verified  negative.  Other  commenters 
said  that  adverse  consequences  for 
employees  could  be  minimized  by 
employers  choosing  to  keep  employees 
in  non-safety-sensitive  positions  until 
verification  or  ensuring  that  employees 
whose  tests  were  ultimately  verified 
negative  did  no*  suffer  any  loss  of  pay 
or  other  adverse  conseouences. 

Opponents  of  stand-down  said  that 
the  practice  embodied  a  "guilty  until 
proved  irmocent"  approach  that  was 
manifestly  unfair  and  ignored  the 
piupose  of  having  MRO  review  of 
positive  tests.  Confidentiality  provisions 
would  likely  be  inadequate  In  practice, 
the  "word"  would  get  out  that  the 
emplt)yee  had  a  confirmed  laboratory 
test  result  and  the  employee — even  if 
the  MRO  ultimately  verified  the  test  as 
negative — would  be  stigmatized  in  the 
workplace  as  a  drug  user  This  would 
upset  the  regulatory  balance  between 
safety  interests  and  the  protection  of 
employees  from  unfair  consequences  of 
the  process  One  motor  carrier 
association  said  that  this  would  be  a 
particular  problem  in  its  industry.  In 
large  carriers,  an  employee  cannot  be 
taken  out  of  service  without 
involvement  by  multiple  management 
employees.  For  unionized  carriers  in 
which  assignments  are  made  by 
seniority,  it  would  be  impossible  to  take 
a  driver  out  of  service  without  other 
drivers  knowing  it 

Some  commenters  contested  the 
safety  rationale  of  stand-down  by 
pointing  out  that  a  positive  drug  test 
does  not  indicate  impairment.  Other 
commenters  said  that  the  risk  to  the 
public  from  the  current  "no  stand- 
down"  policy  was  minimal,  given  that 
there  were  no  known  instances  of 
accidents  resulting  from  the  absence  of 
stand-down.  Opponents  also  cited  pay. 
privacy,  and  personnel  consequences,  as 
well  as  potential  Americans  with 
Disabilities  Act  and  other  issues 
potentially  comploicating 
implementation  of  stand-down. 

An  associated  issue  concerns  pay 
status.  If  a  company  stands  down  an 
employee,  should  the  company  be 
required  to  pay  the  employee  during 
this  period,  pending  verification? 
Several  commenters  directly  addressed 
this  issue  About  half  of  them,  including 


a  union  and  some  employers  and  their 
associations,  favored  paying  employees 
while  thev  were  in  a  stand-down  status. 
The  remainder  said  either  that  the 
regulation  should  be  silent  on  the  issue, 
with  labor-management  negotiations 
deciding  the  matter  in  each  case,  or  that 
employees  should  not  be  paid  while  in 
stand-down  status. 

While  a  number  of  comments 
addressed  confidentiality  and  privacy 
issues,  they  provided  little  detail  in  the 
way  of  suggestions  for  how  best  to 
accomplish  these  objectives  in  a  stand- 
down  situation.  Likewise,  while  a  few 
commenters  noted  that  confidentiality 
might  be  a  more  difficult  issue  in  small 
companies,  they  did  not  provide  any 
suggestions  for  how  to  address  the  issue. 
There  was  a  suggestion  that,  to  deal 
with  the  situation  of  owner-operators  in 
the  motor  (;arrier  industry,  service 
agents  be  empowered  to  stand  down 
these  individuals. 

DOT  Response 

At  the  time  of  the  NPRM,  the 
Department  recognized  enough  merit  on 
both  sides  of  this  argument  to  propose 
alternative  provisions.  Having  reviewed 
the  comments,  we  remain  convinced 
that  advocates  of  both  basic  positions  on 
the  issue  make  some  strong  points.  The 
Department  is  also  aware  that  potential 
future  changes  in  drug  testing 
technology,  such  as  the  advent  of  HHS- 
approved  on-site  testing  and  alternative 
testing  methods,  may  alter  the  response 
the  Department's  procedures  take 
concerning  stand-down  in  the  future. 
Consequently,  the  Department  is  taking 
a  middle-ground  position  on  this 
difficult  issue. 

The  general  rule  will  remain  that 
stand-down  is  prohibited.  The  reasons 
for  this  general  rule  are  the  reasons 
articulated  in  the  existing  rule,  the 
NPRM.  and  the  comments  from  stand- 
down  opponents.  However,  we  believe 
it  is  necessary  to  respond  to  the  genuine 
and  plausible  safety  concerns  of 
commenters  favoring  stand-down,  the 
fact  that  safety  is  the  Department's 
highest  priority,  and  the  fact  that  the 
Department's  internal  program  uses  a 
form  of  stand-down.  Therefore,  the 
Department  will  establish  a  waiver 
mechanism  that  permits  employers,  on 
a  case-by-case  basis,  to  request  DOT 
agency  approval  for  a  specific,  well- 
founded  stand-down  plan  that 
effectively  protect  the  interests  of 
employees. 

This  approach  makes  the 
Department's  approach  to  its  internal 
and  external  programs  consistent  with 
one  another.  When  the  Department,  in 
its  role  as  an  employer,  wanted  to  use 
a  stand-down  approach,  it  sought  and 


received  a  waiver  from  HHS,  whose 
drug  testing  guidelines  also  generally 
prohibit  stand-down.  Under  the  final 
rule,  employers  in  the  external  program 
who  wish  to  employ  stand-down  can.  in 
an  analogous  way,  seek  a  waiver  from 
the  Department  of  Transportation. 

We  realize  that  some  employers  have 
employees  that  are  regulated  by  more 
than  one  DOT  agency.  To  avoid 
unnecessary  administrative  burdens  in 
the  waiver  process,  such  an  employer 
would  have  to  submit  only  one  waiver 
request,  to  the  DOT  agency  that 
regulated  the  largest  number  of  its 
employees.  The  various  DOT  agencies 
involved  would  coordinate  internally 
before  the  lead  agency  responded  to  the 
employer. 

The  Department  intends  to  grant 
waivers  only  to  employers  who  present 
a  sound  factual  basis  for  their  request 
and  will  have  in  place  a  number  of 
provisions  to  protect  employees' 
legitimate  interests.  The  final  rule 
(§40.21)  lists  several  types  of 
information  that  the  employer  would 
submit  to  the  DOT  agency  in  support  of 
its  request.  This  information  is  intended 
to  give  the  DOT  agency  a  picture  of  the 
employer's  organization  and  safety 
situation.  For  example,  the  size  or 
structure  of  the  organization  may  affect 
the  ability  of  an  employer  to  carry  out 
confidentiality  requirements  for  the 
grant  of  a  waiver.  An  organization  that 
has  an  in-house  MRO  may  be  in  a  better 
position  to  control  access  to  testing 
information  than  one  that  does  not.  An 
organization  that  stands  employees 
down  for  reasons  other  than  substance 
abuse  testing  may  be  in  a  better  position 
to  safeguard  confidentiality  than  one 
that  does  not.  Organizations'  drug  and 
alcohol  testing  history  may  be  a  relevant 
factor  in  determining  whether  stand- 
down  is  useful  in  a  particular  company. 

None  of  these  kinds  of  information  is 
intended  to  establish  a  litmus  test  for 
granting  a  waiver.  DOT  agencies  will 
make  a  case-by-case  decision  about  the 
merits  of  a  stand-down  petition  with 
respect  to  each  company  that  applies  for 
one.  DOT  agencies  will  respond  to  each 
petition  in  writing,  with  reasons  for  the 
decision.  DOT  agencies  are  intended  to 
have  wide  discretion  in  making  these 
judgments.  For  example,  two  companies 
might  present  stand-down  policies  that 
are  nearly  identical  on  paper.  However, 
contextual  factors  in  one  company  may 
make  its  confidentiality  assurances 
credible  as  a  practical  matter,  while  in 
the  other  case  may  suggest  that 
confidentiality  could  not  practically  be 
maintained,  despite  the  company's  good 
faith  efforts.  DOT  agencies  could  make 
different  decisions  in  the  two  cases.  We 
also  point  out  that  petitions  for  waivers 


will  be  considered  on  a  company-by- 
company  basis.  DOT  agencies  will  not, 
for  example,  consider  a  petition  frum  a 
trade  association  or  C/TPA  on  behalf  of 
an  industry  or  segment  of  an  industry. 

As  a  condition  for  receiving  a  waiver, 
the  rule  requires  the  employer  to  submit 
its  proposed  written  stand-down  policy. 
These  requirements  pertain  to 
confidentiality  and  protection  of 
legitimate  employee  interests  and  are 
described  in  greater  detail  in  the 
discussion  of  §  40.21  below.  One  of 
these  requirements  is  that  an  employer 
must  continue  to  pay  a  worker  who  is 
in  stand-down  status,  in  the  same  way 
it  would  have  in  the  absence  of  stand- 
down.  This  is  a  matter  of  fairness.  To 
assimie  that  the  employee's  test  will  be 
verified  positive  is  to  fall  into  the  trap 
of  presiuning  the  employee  guilty  imtil 
proved  irmocent.  In  addition, 
continuing  normal  pay  status  for  the 
employee  should  not  be  a  major  burden 
for  employers,  given  the  usually  short 
interval  before  verification  is  completed. 
As  a  major  employer  association 
commented,  most  employers  would  not 
object  to  paying  the  employees  for  a 
reasonable  amount  of  stand-down  time 
if  they  believe  they  will  gain  a 
substantial  safety  benefit.  An  employer 
who  articulated  a  safety  rationale  for 
stand-down  but  who  objected  to  paying 
employees  in  the  brief  interim  would 
seem  to  be  an  employer  reluctant  to 
expend  resources  commensurate  with 
its  expressed  commitment  to  safety. 

These  conditions  are  intentionally 
stringent.  The  Department  wants  to 
ensure  that  only  employers  who  are  able 
to  maintain  a  successful  balance 
between  the  potential  safety  benefits  of 
stand-down  and  the  legitimate  privacy 
interests  of  employees  are  permitted  to 
operate  a  stand-down  policy.  A  DOT 
agency  can  impose  additional 
conditions  on  a  waiver  or,  if  necessary, 
revoke  a  waiver  it  once  granted.  A  DOT 
agency  could  also  take  enforcement 
action  against  an  employer  that  violated 
the  terms  of  its  waiver. 

Some  comments  suggested  that  stand- 
down  be  permitted  for  confirmed 
laboratory  tests  for  some  drugs  (e.g., 
PCP)  but  not  others  (e.g.,  opiates),  based 
primarily  on  the  lower  or  higher 
probabilities  of  verified  negatives  for 
these  substances.  The  Department  is  not 
including  such  a  provision  as  a  general 
matter,  out  of  concern  that  such  a 
provision  might  lead  to  confusion. 

Public  Interest  Exclusions  (PIE) 

The  NPRM  proposed  that  service 
agents — persons  and  organizations  that 
provide  drug  and  alcohol  testing 
services  to  employers,  such  as 
laboratories,  MROs,  substance  abuse 


professionals  (SAPs),  collectors,  breath 
alcohol  technicians  (BATs),  screening 
test  technicians  (STTs),  consortia  and 
third-party  administrators  (C/TPAs) — 
should  be  accountable  for  serious 
noncompliance  with  Part  40.  The  NPRM 
proposed  a  mechanism  based  on  the 
Department's  existing  non-procurement 
suspension  and  debarment  rules  (49 
CFR  part  29).  This  mechanism  would 
permit  the  Department,  following  a 
series  of  procedures  designed  to  ensure 
fairness,  to  impose  a  public  interest 
exclusion  (PIE).  A  PIE  would  direct 
DOT-regulated  employers  not  to  use  the 
service  agent  for  a  period  of  time.  The 
Department  proposed  to  use  this 
mechanism  only  in  cases  of  serious 
misconduct  where  the  service  agent  has 
not  implemented  prompt  corrective 
action  following  notice  by  a  DOT 
agency.  The  preamble  noted  that  this 
mechanism  rested  on  the  Department's 
existing  authority  to  establish 
requirements  for  the  conduct  of  the  drug 
and  alcohol  testing  process  and  to  direct 
employers  to  use  only  products  and 
services  that  met  these  standards. 

Comments 

The  PIE  proposal  generated  a  good 
deal  of  comment.  Almost  a  hundred 
written  comments  to  the  docket 
addressed  the  proposal,  which  was  also 
the  subject  of  extended  discussion  at  the 
Department's  three  listening  sessions, 
where  the  Department  convened  fonrnis 
specifically  on  the  subject.  A  strong 
majority  of  employers  and  all  luiions 
addressing  the  proposal  favored  it. 
Among  service  agents  and  their 
organizations,  and  other  commenters 
submitting  wrritten  comments,  about  60 
percent  opposed  the  proposal,  as 
written.  Some  service  agent  commenters 
lu^ed  postponing  consideration  of  the 
provision  and  addressing  it  in  a  separate 
rulemaking. 

Even  the  commenters  who  opposed 
the  proposal  said  that  they  believed 
service  agents  should  be  accountable  for 
their  conduct,  at  least  in  principle. 
Their  reasons  for  opposing  the  proposal 
included  doubdng  the  need  for  such  a 
mechtmism  and  the  Department's 
authority  to  implement  it,  a  belief  that 
the  proposed  process  was  insufficiently 
defined  and  did  not  provide  enough 
procedural  safeguards  for  service  agents. 
a  concern  that  DOT  auditors  and 
inspectors  might  initiate  PIE 
proceedings  arbitrarily,  a  preference  for 
other  alternatives  {e.g.,  additional 
industry  standards,  certification, 
training  programs,  litigation),  or  support 
for  other  options  mentioned  in  the 
preamble  to  the  NPRM  (e.g., 
certification  or  self-certification  by  all 


service  agents  with  a  DOT 
decertification  process). 

Proponents  of  the  proposal  cited 
examples  of  misconduct  by  service 
agents  for  which  there  was  no  present 
remedy.  They  said  that  employers, 
especially  small  employers,  often  had  to 
take  on  faith  the  quality  of  ser\'ice 
agents,  and  the  PIE  process  could  help 
them  to  know  which  service  agents  to 
avoid.  Employers  also  believed  that  it 
was  unfair  for  them  to  be  solely 
accountable  for  serious  problems  in  the 
testing  process.  Service  agents  who 
supported  the  proposal  said  that  it 
would  enhance  the  overall  quality  of 
performance  by  service  agents.  Some 
service  agents  cut  comers  to  reduce 
costs,  putting  more  conscientious 
service  agents  at  a  competitive 
disadvantage,  these  commenters  said, 
and  then  "whined"  when  the 
Department  proposed  a  meaningful 
accountability  mechanism. 

Commenters  had  a  number  of 
thoughts  on  specific  aspects  of  the 
proposal.  Many  asked  for  greater 
specificity  concerning  the  kinds  of 
"offenses"  that  would  lead  to  a  PIE 
proceeding.  DOT  staff  pointed  out, 
during  the  listening  sessions  and  in 
writing,  that  the  PIE  mechanism  was 
intended,  both  for  policy  and  resource 
reasons,  to  be  used  only  in  the  case  of 
"egregious"  misconduct.  However, 
commenters  pointed  out  that  this 
statement  was  not  made  in  the  proposed 
regulatory  text.  They  feared  that 
differences  in  interpretation  among 
inspectors  and  other  DOT  staff  could 
lead  to  the  inconsistent  or  arbitrary  use 
of  PIE  proceedings.  Some  of  these 
commenters  desired  a  specific  list  of  the 
actions  that  would  lead  to  a  PIE 
proceeding,  while  others  suggested  the 
Department  should  at  least  provide 
examples. 

Another  frequently-made  comment 
concerned  the  scope  of  PIEs.  The  NPRM 
said  that  a  PIE  would  apply  to  all 
divisions,  organizational  elements,  and 
types  of  services  provided  by  a  service 
agent,  unless  the  ODAPC  Director 
decided  to  limit  its  scope.  Affiliate    and 
individual  officers  and  employees    ould 
also  be  subject  to  a  PIE.  A  number  of 
service  agents  and  employers  objected 
to  this  aspect  of  the  proposal,  saying  it 
was  too  broad.  It  was  unfair,  they  said, 
to  prohibit  employers  from  using  a 
service  agent's  other  services  because  of 
a  problem  in  one  area.  If  a  TPA  has 
violated  the  rule  with  respect  to  MRO 
services,  for  example,  why  should  a  PIE 
prevent  an  employer  from  using  the 
TPA  for  collection  or  SAP  ser\'ices? 
Many  commenters  who  made  this  point 
favored  an  approach  that  came  to  be 
known,  in  the  listening  sessions,  as  the 
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"slice  of  PIE."  Under  this  approach,  a 
PIE  would  apply  only  to  the  type  of 
service  in  which  noncompliance  had 
taken  place.  Some  commenters  said  the 
"slice"  should  be  even  narrower, 
applying  only  to  the  specific  employer, 
facility,  or  individual  service  agent  staff 
members  who  had  been  involved  in  the 
noncompliance.  A  few  laboratories  said 
that  laboratories  should  not  be  subject  to 
the  PIE  process,  smce  HHS  already 
regulates  laboratories  through  its 
certification  process.  Another 
commenter  thought  that  it  would  be 
better  to  fine  erring  service  agents  rather 
than  issuing  a  PIE. 

Commenters  raised  two  issues  »- 

concerning  the  role  of  the  ODAPC 
Director  in  the  PIE  process  A  few 
service  agents  suggested  that  the 
Director  would  not  be  an  objective 
decisionmaker,  because  he  or  she  would 
be  too  sympathetic  to  the  position  of 
DOT  staff  Others  suggested  that  the 
"firewall"  between  the  Director  and 
other  staff  be  made  more  explicit  in  the 
regulatory  text.  Several  service  agent 
commenters  also  asked  for  criteria  for 
determining  the  length  of  a  PIE.  as  well 
as  a  regulator*-  time  frame  for  the 
Director's  consideration  of  a  service 
agent's  petition  to  lift  a  PIE. 

Smaller  numbers  of  commenters 
suggested  other  procedural  changes  in 
the  PIE  provisions.  One 
recommendation  was  that  the  initiating 
official's  burden  of  proof  be  "clear  and 
convincing  evidence"  instead  of  a 
preponderance  of  the  evidence  Others 
asked  for  specific  rules  of  evidence  to 
apply  to  PIE  proceedings.  Some  asked 
that  the  Department  contact  the  service 
agent  first,  to  check  on  alleged  facts, 
before  initiating  a  proceeding.  A  number 
of  employers  asked  for  periods  longer 
than  the  proposed  90  days  to  replace  a 
service  agent  that  was  subject  to  a  PIE. 
or  for  the  possibility  of  extensions  of 
that  period.  Some  service  agents  asked 
to  delay  the  effective  date  of  the  PIE 
provision  by  a  year  or  two.  to  give 
organizations  time  to  get  used  to  the 
requirements  of  the  new  final  rule  .\ 
commenter  asked  that  the  rule  provide 
for  a  private  right  of  action  by 
employers  against  service  agents.  Other 
commenters  disagreed  with  the 
statement  in  the  proposed  rule  text  that 
the  purpose  of  a  PIE  was  not 
punishment. 

DOT  Response 

1.  Basic  Rationale  for  the  PIE  Provisions 

Service  agents  perform  the  bulk  of 
drug  and  alcohol  testing  services  for 
transportation  employers.  Employers, 
particularly  small  employers, 
necessarily  rely  on  service  agents  to 


comply  with  their  testing  obligations. 
These  employers  often  do  not  have  the 
expertise  in  testing  matters  that  would 
enable  them  to  evaluate  independently 
the  quality,  or  even  the  regulatorv' 
i:ompliance.  of  the  work  that  service 
agents  perform  for  them.  Yet  an 
employer's  compliance  with  DOT 
regulations  is  largely  dependent  on  its 
service  agents'  performance.  If  a  service 
agent  makes  a  serious  mistake  that 
results  in  the  employer  being  out  of 
compliance  with  a  DOT  rule,  the 
employer  alone  is  now  accountable.  The 
employer  may  be  subject  to  civil 
penalties  from  a  D(3T  agency.  The 
employer  can  be  subject  to  litigation 
resulting  from  personnel  action  it  took 
on  the  basis  of  the  service  agent's 
noncomplying  services.  Most 
importantly,  the  employer's  efforts  to 
ensure  the  safety  of  its  operations  may 
be  damaged,  as  when  an  employee  who 
apparently  uses  drugs  is  returned  to 
duty  because  of  a  service  agent's 
noncompliance.  In  many  cases,  there  are 
now  no  consequences  to  a  service  agent 
who  creates  such  problems,  even  if  the 
problems  are  serious. 

The  experience  of  DOT  agencies, 
which  are  responsible  for  reviewing 
employers'  compliance,  is  that  the  vast 
majority  of  employer  noncompliance 
results  from  service  agent  errors.  (Given 
the  pervasive  role  of  service  agents  in 
performing  testing  functions,  this  is 
probably  not  a  disproportionate  effect.) 
FAA  staff  informally  estimate,  for 
example,  that  more  than  nine  out  often 
deficiencies  their  inspectors  discover 
result  from  service  agent  errors.  In 
addition,  the  Department's  drug  and 
alcohol  testing  office  staff,  from  time  to 
time,  encounter  serious  noncompliance 
with  DOT  rules  by  service  agents,  for 
which  there  is  no  present  remedy.  Here 
are  a  few  examples  of  actual  cases  we 
have  encountered: 

•  An  MRO  verified  many  tests 
positive  without  conducting  verification 
interviews.  As  a  result,  the  tests  had  to 
be  cancelled,  and  the  employer  had  to 
return  the  employees  to  duty,  incurring 
extra  safety  risks  and  costs. 

•  Another  MRO,  who  had  counterfeit 
medical  credentials,  verified  several 
tests  positive,  bringing  into  question  the 
integrity  of  the  verification  process. 

•  In  defiance  of  the  clear  language  of 
Part  40.  a  letter  from  the  Department, 
and  a  finding  by  a  court,  a  laboratory 
refused  to  provide  an  employee 
information  to  which  she  was  entitled. 

•  ,\  service  agent  made  false  claims 
that  its  personnel  were  certified  bv 
DOT.  DOT  wrote  them  a  letter  telling 
them  to  stop.  Years  later,  the  same 
service  agent's  letterhead  continues  to 
make  the  same  claims. 


•  A  consortium  and  a  laboratory  were 
engaged  in  a  billing  dispute  with  one 
another.  As  a  result,  numerous  pre- 
employment  results  were  not 
transmitted  to  employers  for  a  number 
of  months.  No  one  informed  the 
employers  of  the  problem,  and  some  of 
the  employers,  in  the  apparent  belief 
that  "no  news  is  good  news,"  placed 
some  of  the  workers — including  one 
who  tested  positive — in  safety-sensitive 
positions. 

•  A  major  employer  used  a  service 
agent  for  SAP  services.  The  SAPs 
provided  by  the  service  agent 
established  a  long-standing  pattern  of 
returning  virtually  all  employees  who 
have  tested  positive  to  work  quickly, 
without  education  or  treatment. 

•  Persoiuiel  of  a  major  laboratory 
engaged  in  misconduct  apparently 
involving  the  backdating  and  attempted 
destruction  of  documents  relevant  to 
litigation  concerning  a  drug  test  result. 

Attempting  to  deal  with  service  agent 
problems  one  employer  at  a  time  is  both 
inefficient  and  potentially  unfair.  It  is 
inefficient  because  service  agents  work 
for  many  employers.  It  is  potentially 
unfair  because  employers  may  be 
unwitting  victims  of  service  agent 
misconduct.  Conducting  civil  penalty 
proceedings  against  several  employers 
because  of  the  actions  of  one  service 
agent,  moreover,  does  little  if  anything 
to  correct  the  conduct  of  the  service 
agent  or  protect  other  employers  from 
the  consequences  of  its  noncompliance. 
In  addition,  service  agents  often  work 
for  employers  in  more  than  one 
transportation  industry.  For  example,  if 
FRA  takes  action  with  respect  to  a 
railroad  whose  noncompliance  is 
caused  by  service  agent  errors,  this  does 
nothing  to  protect  a  motor  carrier  who 
uses  the  same  service  agent. 

The  Department  believes  that,  in  this 
situation,  an  accountability  mechanism 
that  protects  the  public  interest, 
employers,  and  employees  is 
appropriate  and  necessary.  A  few 
commenters  appear  to  have 
misunderstood  the  nature  of  the  PIE 
proposal.  It  is  not  an  assertion  of  new 
regulatorv'  authority  over  service  agents. 
It  makes  use  of  the  Department's  long- 
standing authority  to  direct 
transportation  employers  not  to  use 
products  and  services  that  do  not  meet 
Federal  standards.  Employers  may  not 
use  laboratories  that  are  not  HHS- 
certified.  They  may  not  use  evidential 
breath  testing  devices  (EBTs)  that  are 
not  on  the  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
conforming  products  list  (CPL).  They 
may  not  use  SAPs  and  MROs  who  fail 
to  meet  regulator\'  qualifications.  There 
is  no  difference  in  legal  principle 


between  these  well-established 
prohibitions  and  a  requirement  not  to 
use  a  service  agent  who  has  been  found 
to  have  seriously  noncomplied  with  Part 
40.  A  PIE  is  simply  one  additional 
directive  to  transportation  employers  to 
ensure  that  the  employers  use  only 
service  providers  that  meet  regulatory 
requirements. 

Procedurally,  the  PIE  process  is 
modeled  on  a  well-established 
procedure  for  handling  non- 
procurement  suspensions  and 
debarments.  While  not  identical  to  the 
non-procurement  suspension  and 
debarment  rules  of  the  Department  (49 
CFR  part  29),  the  PIE  process  draws  on 
Part  29  for  many  of  its  details.  Modeling 
PIE  on  an  existing  program  that  affords 
due  process  to  participants  ensures  that 
PIE  will  be  an  effective  and  fair 
approach  to  serious  noncompliance  in 
the  drug  and  alcohol  testing  program. 

2.  Legal  Authority 

The  Department  looked  carefully  at 
the  issue  of  legal  authority  before 
proposing  the  PIE  process  in  the  NPRM. 
As  noted  in  the  preamble  to  that 
document,  there  is  ample  legal  authority 
to  implement  this  proposal.  First,  there 
is  specific  statutory  authority  for 
rulemaking  in  this  area.  Section  322  of 
the  DOT  Act  provides  general 
rulemaking  authority  to  the  Secretary  of 
Transportation.  It  states  that  "(t]he 
Secretary  of  Transportation  may 
prescribe  regulations  to  carry  out  the 
duties  and  powers  of  the  Secretary." 
Further,  the  1991  Omnibus  Act 
authorizes  the  Secretary  of 
Transportation  to  continue  in  effect, 
amend,  or  further  supplement 
regulations  governing  the  use  of  alcohol 
or  a  controlled  substance.  See  49  U.S.C. 
31306(i),  49  U.S.C.  20140(f),  49  U.S.C. 
5331(f)(3),  and  49  U.S.C.  451D6(c).  Upon 
review  of  the  Act,  it  is  clear  that 
Congress — while  not  explicitly 
mentioning  a  particular  mechanism  to 
ensure  compliance — intended  the 
Secretary  to  use  his  or  her  discretion  to 
devise  appropriate  regulatory  methods 
to  carry  out  the  Department's  drug  and 
alcohol  testing  responsibilities. 

Moreover,  under  well-settled  case 
law.  specific  statutory  authority  is  not 
needed  in  order  for  an  agency  to  have 
authority  to  impose  a  reasonable 
requirement.  There  are  many  court 
decisions  that  support  this  point, 
particularly  cases  following  Chevron  v. 
Natural  Resources  Defense  Council,  467 
U.S.  837  (1984).  Chevron  stands  for  the 
proposition  that  courts  will  defer  to 
"permissible"  agency  interpretations 
where  the  statute  is  "silent  or 
ambiguous".  In  Chevron,  the  leading 
case  on  the  regulatory  and  interpretive 


authority  of  agencies,  the  Supreme 
Court  articulated  the  following 
standard: 

When  a  court  reviews  an  agency's 
construction  of  the  statute  it  administers,  it 
is  confronted  with  two  questions.  First, 
edways,  is  the  question  of  whether  Congress 
has  directly  spoken  to  the  precise  question  at 
issue.  If  the  intent  of  Congress  is  clear,  that 
is  the  end  of  the  matter;  for  the  court,  as  well 
as  the  agency,  must  give  effect  to  the 
unambiguously  expressed  intent  of  Congress. 
If,  however,  the  court  determines  Congress 
has  not  directly  addressed  the  precise 
question  at  issue,  the  court  does  not  simply 
impose  its  own  construction  of  the  statute,  as 
would  be  necessary  in  the  absence  of  an 
administrative  interpretation.  Rather,  if  the 
statute  is  silent  or  ambiguous  with  respect  to 
the  specific  issue,  the  question  for  the  court 
is  whether  the  agency's  answer  is  based  on 
a  permissible  construction  of  the  statute.  [Id. 
at  842-43). 

Numerous  cases  have  reaffirmed  this 
standard.  When  courts  have  applied  the 
Chevron  analysis  to  strike  down  an 
agency  regulation  or  interpretation,  they 
have  not  done  so  on  the  basis  that  a 
statute  did  not  speak  to  the  issue  at 
hand.  Rather,  they  did  so  because 
something  in  the  statute  specifically 
precluded  the  action  the  agency  had 
taken.  It  is  clear  that  nothing  in  the 
Department's  statutes  precludes  the 
Department  from  instituting  a  procedure 
like  PIE. 

To  the  contrary,  the  most  important 
statute  authorizing  the  DOT  drug  and 
alcohol  testing  program,  the  Onmibus 
Transportation  Employee  Testing  Act  of 
1991,  confirms  the  Department's  broad 
authority  to  carry  out  its  drug  and 
alcohol  testing  responsibilities. 
Congress  intended  that  the  Secretary  use 
his  or  her  discretion  and  issue 
supplementing  regulations  when 
necessary  to  carry  out  the  Department's 
drug  and  alcohol  testing 
responsibilities. 

The  DOT  agency  drug  testing 
regulations  and  Part  40  were  originally 
adopted  in  1988-89  without  any 
specific  statutory  authority.  These  rules 
were  based  on  the  DOT  agencies' 
general  safety  rulemaking  authority  and 
the  Department's  general  rulemaking 
authority.  These  DOT  agency  safety 
statutes  are  silent  with  respect  to  drug 
and  alcohol  testing.  They  do  not 
describe  drugs  to  be  tested,  types  of 
tests,  random  testing  rates,  laboratories, 
medical  review  officers,  retum-to-duty 
procedures,  testing  equipment  or 
personnel,  or  any  of  the  other  subjects 
addressed  by  DOT  agency  substance 
testing  rules  and  Part  40.  Before  the 
Omnibus  Act,  these  statutes  provided 
the  only  authority  for  the  DOT  agency 
drug  testing  rules,  and  they  still  provide 
the  only  authoritv  for  the  RSPA  and 


Coast  Guard  rules.  There  was  never  any 
question — aside  from  the  original  transit 
rule — about  the  authority  of  the  DOT 
agencies  to  issue  these  rules.  When 
plaintiffs  challenged  these  rules,  they 
and  the  courts  focused  on  the 
constitutional  issues,  mentioning  the 
agency's  authority  for  the  rules  only  in 
passing,  since  it  was  so  clear. 

Under  Chevron,  when  the  intent  of 
Congress  is  clear,  as  is  the  case  here,  no 
further  inquiry  is  necessary.  This  makes 
it  urmecessary  for  any  reviewing  court 
to  move  on  to  the  second  prong  of 
Chevron.  If  a  court  did  examine  the  PEE 
provision  under  the  second  prong 
however,  there  is  little  doubt  that  the 
Department's  action  is  based  on  a 
permissible  construction  of  the  statute. 
The  Department 's  decision  to  facilitate 
employer  compliance  and  protect 
employers  and  employees  from  the 
consequences  of  services  that  are 
inconsistent  with  regulatory 
requirements  is  reasonable.  Each  of  the 
requirements  of  Part  40  is  important  to 
ensure  the  accuracy,  integrity,  privacy 
and  fairness  of  the  testing  process  as 
well  as  the  safety  of  the  public.  If  a 
service  agent  fails  or  refuses  to  meet 
these  requirements,  then  these 
important  interests  are  adversely 
affected. 

As  the  testing  program  and  the  role  of 
service  agents  have  evolved  over  ten 
years,  the  Department  has  learned  that 
additional  measures  are  needed  to 
ensure  the  proper  provision  of  testing 
services  to  employers.  In  every  respect, 
the  proposed  PIE  process  comes 
squarely  within  the  range  of  agency 
actions  which  courts,  applying  Chevron, 
have  approved. 

3.  Alternatives 

The  Department  believes  that  efforts 
by  industry  groups  to  establish 
certification  programs,  training 
programs,  and  industry  standards  are 
laudable  and  helpful.  Such  efforts, 
however,  do  not  address  the  issue  of 
accountability  for  service  agents  whose 
noncompliance  is  serious.  These 
programs  cannot  respond,  in  a  legally 
binding  way,  with  real  consequences,  to 
protect  employers  and  employees  from 
the  misconduct  of  a  party  who  makes 
serious  errors  or  chooses  to  noncomply 
to  gain  an  economic  advantage. 

An  accountability  mechanism  like 
that  proposed  in  the  NPRM  would 
effectively  complement  voluntarv' 
industry  efforts.  By  attaching  tangible 
consequences  to  serious 
noncompliance,  an  accountability 
mechanism  would  assist  industrv' 
groups  in  getting  service  agents  to  take 
certification,  training,  and  industry 
standards  programs  seriously. 
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Some  commenters  favored  one  or 
more  of  the  options  discussed  in  the 
NPRM  preamble,  such  as  certification  or 
self-certification  followed  by  a  DOT 
decertification  procedure  or  a  contract- 
based  mechanism.  With  respect  to  the 
contract  mechanism,  comment  was. 
however,  very  divided,  with  many 
commenters  (in  response  to  the  PIE 
proposals  or  proposed  §40.11)  saying 
that  the  contract  clause  requirement  was 
too  burdensome  or  ineffective  [i  e..  with 
respect  to  parties  who  typically  do  not 
have  written  contracts)  The  Department 
does  not  have  the  resources  to  operate 
a  Department-wide  active  certification 
program  (especially  with  respect  to  the 
motor  carrier  industry)  Maintaining  a 
data  base  for  a  self-certification  program 
would  be  difficult  for  the  Department, 
and  there  are  significant  issues 
concerning  keeping  such  a  data  base  up 
to  date.  For  these  reasons,  we  do  not 
believe  that  these  options  are  preferable 
to  the  PIE  provisions  the  NPRM 
proposed 

A  few  commenters  supported  reliance 
on  the  legal  system  (i.e.,  court  litigation) 
as  a  tool  for  employers  to  use  to  address 
problems  caused  by  service  agent 
noncompliance.  Nothing  prevents 
employers  from  resorting  to  private 
litigation  now  or  in  the  future.  By 
nature,  however,  such  private  litigation 
focuses  on  vindicating  the  private 
interests  of  the  employer  involved,  not 
in  more  broadly  protecting  testing 
program  participants  and  the  public 
interest.  For  this  reason,  we  do  not  view 
private  litigation  as  a  substitute  for  the 
PEE  provisions 

4  How  Does  a  PIE  Proceeding  Begin? 

Many  service  agent  commenters  asked 
for  greater  clarity  and  specificity 
concerning  what  "offenses"  would  be 
sufficient  to  warrant  starting  a  PIE 
proceeding  They  expressed  the  concern 
that  the  NPRM  proposal  would  give 
DOT  officials,  including  auditors  and 
inspectors,  too  much  discretion  to  start 
PIE  proceedings  based  on  minor 
problems,  despite  the  Department's 
statements  that  PIEs  were  intended  to  be 
used  in  cases  nf  "egregious" 
noncompliance 

As  DOT  officials  said  during  the 
listening  sessions  in  PIE  roundtables. 
we  do  not  think  it  is  a  good  idea  to  have 
d  definitive  list  of  offenses  that  would 
trigger  a  proceedmg  The  Department's 
experience  with  this  program  suggests 
that  new  situations  will  always  arise 
We  cannot  possibly  specify  tbem  all  at 
this  time  A  list  that  appeared  definitive 
could  lead  to  arguments  that  the 
Department  was  precluded  from  starting 
a  PIE  proceeding  because  the  underlying 
conduct  was  not  on.a  regulatory  list. 


Nevertheless,  the  Department  does 
believe  it  would  make  our  intent  and 
policy  clearer  to  state  in  the  regulatory 
text  that  this  process  is  intended  to  be 
used  only  for  serious  noncompliance. 
We  provide  several  examples  of  the 
kind  of  noncompliance  that  would,  as  a 
policy  matter,  have  a  level  of 
seriousness  sufficient  to  warrant  starting 
a  PIE  proceeding.  This  regulatory  text 
provision  also  states  that  the  list  is  not 
exclusive  or  exhaustive:  we  retain  the 
discretion  to  start  PIE  proceedings  in 
situations  not  on  the  list  and  we  are  not 
required  to  start  a  PIE  proceeding  every 
time  something  on  the  list  comes  up. 

We  also  make  clear  that  not  everyone 
with  a  DOT  ID  card  is  authorized  to  start 
a  PIE  proceeding.  Only  certain  officials, 
such  as  DOT  agency  drug  and  alcohol 
program  managers,  are  authorized  to  do 
so.  They  may  rely  on  credible 
information  from  any  source,  including 
but  not  limited  to  DOT  auditors  and 
inspectors,  as  the  basis  for  starting  a 
proceeding.  As  several  commenters 
requested,  the  final  rule  text  provides 
that  the  initiating  official  must  contact 
the  service  agent  to  get  its  side  of  the 
story  and  any  facts  it  can  provide  before 
taking  further  action,  such  as  issuing  a 
correction  notice  or  a  notice  of  proposed 
exclusion  (NOPE). 

One  issue  on  which  commenters 
spoke  concerns  the  relationship  of  the 
PIE  process  and  the  HHS  certification 
process  for  laboratories.  With  respect  to 
matters  on  which  HHS  takes 
certification  action  against  a  laboratory, 
the  Department  would  defer  to  the  HHS 
action  That  is.  as  a  policy  matter,  the 
Department  would  not  start  a  PIE  action 
is  HHS  had  already  taken  a  certification 
action  against  a  laboratory  on  the  same 
matter  We  do  not  believe  it  would  be 
an  economical  use  of  resources  to  have 
two  Federal  proceedings  in  progress 
with  respect  to  the  same  laboratory,  on 
the  same  issues,  at  the  same  time. 
However,  if  DHHS  decided  that  it  was 
not  appropriate  to  begin  certification 
action  [e.g..  because  the  laboratory's 
conduct  did  not  trigger  the  HHS 
"imminent  harm  "  standard),  DOT  could 
consider  whether  to  begin  a  PIE 
proceeding. 

One  of  tne  concerns  that  some 
commenters  expressed  was  that  the  very 
existencie  of  a  PIE  proceeding,  regardless 
of  its  ultimate  outcome,  could  have 
adverse  economic  effects  on  a  service 
agent.  They  asked  that  such  proceedings 
be  kept  confidential.  The  Department 
dues  not  believe  that  it  is  possible  to 
keep  a  PIE  proceeding,  or  the  events 
leading  up  to  it  [e.g..  a  factual  inquiry, 
a  correction  notice)  secret.  For  example, 
in  seeking  to  establish  whether  there  is 
a  factual  basis  for  a  PIE  proceeding. 


DOT  personnel  might  well  have  to  ask 
questions  of  a  nimiber  of  employers 
about  the  service  agent's  activities.  On 
the  other  hand,  the  Department  will  not 
affirmatively  seek  to  make  pending 
proceedings  public  knowledge,  prior  to 
the  issuance  of  a  NOPE.  For  example, 
we  do  not  intend  to  issue  a  press  release 
or  make  other  kinds  of  public 
announcements  at  the  time  that  we  send 
a  correction  notice  to  a  service  agent. 
The  issuance  of  a  NOPE  and  the 
Director's  decision,  however,  are 
matters  of  public  record. 

5.  Scope  of  PEE  Proceedings 

Section  40.379  of  the  NPRM  proposed 
that  a  PIE  would  apply  to  all  the 
divisions,  organizational  elements,  and 
types  of  services  provided  by  the  service 
agent  involved,  unless  the  Director 
limited  the  scope  of  the  proceeding. 
Under  some  circumstances,  affiliates 
and  individuals  could  also  be  subject  to 
a  PIE.  Many  service  agent  commenters 
thought  the  scope  of  a  PIE  should  be 
narrower,  limited  to  a  particular  type  of 
activity,  affected  ernployer,  etc. 

The  intent  of  the  PIE  proposal  is  to 
protect  the  public  from  the  misconduct 
of  an  organization.  Allowing  the 
organization  to  segment  its  activities, 
and  contend  that  the  public  should  be 
protected  only  from  some  of  what  it 
does,  is  contrary  to  this  objective. 
Nevertheless,  the  Department  believes 
that  it  is  appropriate  to  decide,  on  a 
case-by-case  basis,  whether  a 
compliance  problem  is  limited  to  one 
facet  of  a  service  agent's  activities  or 
pervades  the  service  agent's 
organization.  The  Department  is 
therefore  making  a  procedural  change 
from  the  NPRM.  Instead  of  saying  that 
a  PIE  would  apply  to  everything  a 
service  agent  does,  the  final  rule  makes 
the  scope  of  the  PIE  an  issue  in  the 
proceeding. 

That  is,  the  initiating  official  would 
propose  a  scope  for  the  proposed  PIE, 
depending  on  that  official's  view  of  how 
pervasive  the  noncompliance  was  in  the 
service  agent's  organization.  It  might  be 
one  activity  or  organizational  element;  it 
might  be  more  than  one;  it  might  be  the 
totality  of  the  service  agent's  activities. 
The  service  agent  could  contest  the 
initiating  official's  scope  proposal,  and 
the  Director  would  make  an  explicit 
decision  about  scope.  This  is  not  quite 
the  "slice  of  pie"  proposal  advanced  by 
some  service  agents,  since  the 
Department  would  not  necessarily  be 
limited  by  rule  to  applying  a  PIE  only 
to  the  type  of  activity  or  organizational 
element  directly  involved  in  the 
noncompliance.  But  the  initiating 
official  would  have  the  burden  of 
persuading  the  Director  that  the 


proposed  scope  of  the  PIE  was 
appropriate  in  light  of  the  facts  of  the 
case.  The  final  rule  text  provides  several 
examples  to  illustrate  the  way  this  scope 
procedure  is  intended  to  work. 

6.  Procedural  Issues 

Like  the  NPRM,  the  final  rule  requires 
initiating  officials  to  send  a  correction 
notice  to  a  service  agent  before  starting 
a  PEE  proceeding.  This  notice  gives  the 
service  agent  60  days  to  fix  a  problem 
or  change  its  procedures  before  a  more 
adversarial  process  begins.  We  have 
added  greater  specificity  concerning  the 
NOPE  that  begins  a  PIE  proceeding  (e.g., 
specifically  requiring  information  on  the 
proposed  scope  and  duration  of  the 
PIE). 

We  believe  that  the  ODAPC  Director 
is  the  appropriate  person  to  make 
decisions  in  PIE  cases.  The  ODAPC 
Director  is  someone  who  is 
knowledgeable  about  the  DOT  program 
and  regulations  but  who  is  not  directly 
involved  in  their  enforcement  by  the 
DOT  agencies.  We  disagree  with 
contentions  that  the  Director  is 
inherently  biased  in  potential  PIE 
matters.  It  is  the  Director's  job  to 
consider  such  matters  fairly  and  in 
accordance  with  the  Department's  rules, 
and  nothing  in  the  comments  persuades 
us  that  the  Director  will  be  unable  to  do 
the  job  right. 

To  reassure  participants  further  about 
the  objectivity  of  the  process,  we  have 
added  language  to  the  final  rule 
specifically  prohibiting  the  ODAPC 
Director  from  playing  any  role  in  the 
initiation  of  a  PIE  and  establishing  a 
"firewall"  between  the  initiating  official 
and  the  Director.  This  firewall  would 
prohibit  any  ex  parte  contacts  between 
the  two.  In  any  situation  in  which  it 
would  be  inappropriate  for  the  Director 
to  act  as  the  decisionmaker  {e.g.,  the 
Director  had  recent  professional  ties  to 
the  service  agent  who  was  the  subject  of 
the  PIE  proceeding,  the  Director  has  had 
substantial  involvement  in  a  matter 
before  it  becomes  the  subject  of  a  PIE 
proceeding],  the  rule  the  Director  would 
designate  another  person  to  decide  the 
case.  In  addition,  the  final  rule  lists  the 
elements  of  the  Director's  decision, 
including  not  only  the  basic  decision 
about  whether  to  issue  a  PIE  but  also 
decisions  about  disputed  matters  of 
material  fact,  the  scope  of  a  PIE,  and  the 
duration  of  a  PIE. 

The  standard  of  proof  in  a  PIE 
proceeding  will  remain  "the 
preponderance  of  the  evidence."  There 
is  no  policy  or  legal  basis  apparent  for 
raising  this  burden  to  the  higher  "clear 
and  convincing  evidence"  level. 
Contrary  to  a  few  comments,  there  is  no 
"presumption  of  guilt"  on  the  part  of  a 


service  agent  in  a  PIE  proceeding.  The 
initiating  official  bears  the  burden  of 
proof  Administrative  proceedings  in 
many  kinds  of  matters,  including 
suspension  and  debarment  proceedings 
under  Part  29,  are  conducted  informally, 
without  formal  rules  of  evidence  of  the 
kind  used  in  the  court  system,  with 
evidence  accepted  on  a  general 
relevance  standard.  The  final  rule  makes 
clear  that  PIE  proceedings  will  be 
conducted  in  this  way. 

The  Department  taxes  no  position  on 
whether  Part  40  creates  a  private  right 
of  action,  deferring  to  the  courts  or  to 
DOT  agency  regulations  on  this  issue. 
While  the  Department  recognizes  that  a 
PIE  will  have  adverse  consequences  for 
a  service  agent,  we  continue  to  believe 
that  the  purpose  of  a  PIE  is  to  protect 
the  public  interest,  not  punishment. 
This  language,  which  is  derived  from 
Part  29,  is  an  accurate  statement  of  the 
intent  of  the  PIE  provision  and  we  are 
retaining  it.  A  few  commenters  asked  for 
a  time  frame  for  PIE  decisions  by  the 
Department.  We  have  responded  by 
saying  that  the  Director  will  generally 
make  a  decision  within  60  days  of  the 
completion  of  the  record  in  the  case, 
though  the  Director  can  extend  this 
period  for  good  cause. 

Some  commenters  requested 
additional  clarification  of  the  standards 
for  determining  the  diu-ation  of  a  PIE.  In 
response,  we  have  added  a  new  section 
listing  examples  of  the  kinds  of  factors 
that  the  Director  will  consider  in 
determining  the  appropriateness,  scope, 
and  diuation  of  a  PIE.  Since  the 
proposed  duration  of  a  PIE  is  one  of  the 
elements  of  a  proceeding  that  service 
agents  can  contest,  service  agents  and 
initiating  officials  will  have  the 
opportunity  to  refer  to  these  factors  in 
their  arguments  about  diu^ation.  In 
general,  we  say  in  the  final  regulatory 
text  that  a  PIE  stays  in  effect  for  one  to 
five  years.  In  deciding  on  the  duration 
of  a  PIE,  the  Director  will  take  into 
account  the  seriousness  of  the 
noncompliance  and  other  factors  listed 
in  the  rule.  Nine  months  after  the 
Director  issues  a  PEE,  the  service  agent 
can  apply  to  the  Director  in  v^iting  to 
terminate  or  reduce  a  PIE.  The  rule 
spells  out  the  grounds  for  such  a 
request. 

As  noted  in  the  Effective  Dates 
section  of  the  preamble,  the  Department 
is  making  the  PIE  provisions  of  the  rule 
30  days  from  the  date  of  publication. 
The  effect  of  this  action  is  to  make  PIE 
proceedings  available  to  the  Department 
with  respect  to  noncompliance  with  the 
existing  Part  40  rule  between  the 
publication  date  of  this  revision  and  the 
August  1  effective  date  of  the  complete 
revised  Part  40.  We  are  doing  so  in  order 


to  emphasize  to  service  agents  that  they 
are  accountable  for  their  actions.  In 
some  recent  instances  (e.g.,  the  apparent 
laboratory  evidence  tampering  incident 
referred  to  in  "Basic  Rationale  for  PIE 
Provisions"  above),  the  Department 
would  have  had  grounds  for  considering 
the  use  of  PIE  proceedings,  had  they 
been  available  to  us. 

Retum-to-Duty  Process 

The  NPRM  raised  a  number  of  issues 
surrounding  the  return-to-duty  process. 
We  proposed  to  consolidate  this 
material  in  Part  40.  One  issue  concerned 
the  minimum  number  of  follow-up  tests 
that  SAPs  should  prescribe.  Should 
there  be  an  increase  over  the  current 
rule's  requirement  of  six  tests  over  the 
first  12  months  following  an  employee's 
return  to  duty  (e.g.,  to  12  tests  over  one 
or  two  years)?  Another  issue  was 
"aftercare.  "  That  is,  SAPs  often  make 
recommendations  for  continuing 
assistance  after  the  employee  returns  to 
work.  The  NPRM  proposed  that 
employers  would  have  to  monitor 
employees'  compliance  with  these 
recommendations.  A  third  issue  was 
whether  SAPs  should  routinely  receive 
drug  test  quantitations. 

Comments 

Comments  from  a  mixtiue  of 
employers,  employees,  and  service 
agents  directly  addressed  the  question 
of  whether  the  Department  should 
increase  the  minimum  number  of 
follow-up  tests.  A  substantial  majority 
of  these  commenters  opposed  any 
change  in  the  current  requirement  of  a 
minimum  of  six  tests  over  the  first  year 
following  the  employee's  return  to  duty 
and  a  few  of  these  suggested  reducing 
that  minimum.  These  commenters  did 
not  oppose  retaining  the  SAP's 
discretion  to  prescribe  a  higher  number 
of  tests  or  testing  that  went  beyond  the 
first  year.  Some  additional  commenters 
said  that  number  of  tests  should  be 
determined  at  the  SAP's  discretion,  or 
in  negotiation  between  the  SAP  and 
employer.  On  the  other  hand,  a  few 
commenters  favored  increasing  the 
minimum  to  12  tests. 

With  respect  to  aftercare,  several 
motor  carriers  and  motor  carrier 
associations  opposed  the  proposal  for 
employers  to  monitor  employee 
compliance  with  SAP 
recommendations.  They  said  it  would 
be  too  burdensome  and  went  beyond 
their  expertise,  which  centered  on 
running  trucks,  not  aftercare.  A  few 
ser\'ice  agents  supported  the  proposed 
change.  There  was  also  concern 
expressed,  principally  in  discussions  at 
the  listening  sessions,  that  some  SAPs 
were  reluctant  to  recommend  assistance 
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even  after  employees  tested  positive, 
whether  out  of  over-reliance  on 
employee's  excuses,  claims  that  thn 
testing  process  was  flawed,  or  the  SAP's 
personal  opinions  about  the  [ustificafion 
for  or  utility  of  the  testing  process.  Some 
commenters  asserted  that  the  very  fact 
of  a  violation  showed  that  an  individual 
was  in  need  of  some  education  or 
treatment,  so  it  was  inconsistent  with 
the  purpose  of  the  rules  to  permit  SAPs 
to  find  that  an  individual  was  not  in 
need  of  assistance. 

Commenters  were  divided  on  the 
issue  of  whether  S,\Ps  should  routinely 
receive  reports  of  the  quantitation  of 
drugs  in  the  specimens  of  individuals 
who  tested  positive.  Those  who  favored 
this  approach,  including  most  of  the 
employers  who  spoke  to  this  issue  and 
some  of  the  SAPs,  said  that  it  would  be 
useful  to  know  the  levels  of  drugs  in  the 
employees'  specimens.  This  would  be 
helpful  to  SAPs  as  they  tr\'  to  evaluate 
an  employee's  situation  and  determine 
what  sort  of  treatment  was  appropriate 
The  majority  of  commenters  opposed 
providing  this  information  on  a  routine 
basis,  saving  that  the  quantitation  of 
drugs  in  a  specimen  was  usually 
irrelevant  to  evaluation  and  treatment 
and  could  sometimes  be  diagnostically 
misleading  Testing  was  never  intended 
to  diagnose  addiction,  and  urine  test 
quantitations  rarely  provide  a  good  basis 
for  evaluating  an  employee's  drug 
problems.  A  laboratory  added  that 
requiring  laboratories  to  report  this 
information  to  SAPs  would  be 
burdensome. 

DOT  Response 

With  respect  to  follow-up  tests,  the 
Department  has  decided  that  it  is  not 
necessary  to  increase  the  minimum 
number.  We  believe  that  follow-up  tests 
are  ver\'  important.  They  are  the  best 
tool  we  have  to  make  sure  that  an 
individual  who  has  returned  to  duty 
after  a  violation  remains  in  compliance 
while  experiencing  the  actual  stresses 
and  temptations  of  the  work 
environment.  However,  requiring  a 
greater  number  of  tests  could  be 
unnecessarily  burdensome  in  those 
cases  in  which  S.^Ps  are  satisfied  that 
six  tests  are  sufficient.  We  will  keep  in 
place  the  basic  provisions  of  'he  existing 
rule:  a  minimum  of  six  such  tests  in  the 
first  year  of  safety-sensitive  work 
following  the  employee's  return  to  duty. 
SAPs  will  continue  to  have  discretion  to 
require  a  greater  number  of  tests  over  a 
period  of  up  to  60  months,  as  in  the 
current  rule. 

The  Department  has  become 
convinced  that  there  is  no  basis  for  a 
SAP  ever  determining  that  an  individual 
who  has  tested  positive  or  otherwise 


violated  the  drug  and  alcohol  rules  does 
not  need  educati(m  or  treatment  as  well 
as  follow  up  testing.  For  someone  who 
performs  safetv-sensitive  transportation 
functions,  the  very  fact  of  a  violation 
indicates  a  disregard  of  safety  that  must 
be  addressed,  corrected,  and  monitored 
in  order  to  ensure  safe  performance  of 
those  functions  in  the  future.  Therefore, 
the  final  rule  will  require  the  SAP  to 
mandate  some  level  of  assistance  in 
every  case,  as  well  as  to  prescribe  at 
least  the  minimum  number  of  follow-up 
tests  for  each  employee  who  returns  to 
duty  following  any  violation  of  the 
rules.  We  also  clarify  that  the  SAP  must 
present  a  copy  of  his  or  her  written 
follow-up  testing  plan  to  the  designated 
employer  representative  (DER).  The  rule 
text  also  cautions  SAPs  against  basing 
any  decisions,  even  in  part,  on 
employee  claims  of  flaws  in  the  testing 
process  or  any  private  opinions  of  the 
SAP  about  the  validity  or  utility  of  the 
testing  process. 

In  response  to  comments,  the 
regulation  clarifies  that  the  follow-up 
testing  requirement  follows  the 
employee  from  one  job  to  another  and 
persists  through  a  break  in  service.  That 
is.  if  after  returning  to  duty  with  an 
employer,  the  employee  changes  jobs 
before  completing  all  required  follow-up 
te.sts.  the  employee  is  responsible  for 
completing  the  follow-up  tests  with  his 
or  her  new  employer.  Likewise,  if  the 
employee  returns  to  work,  is  laid  off  for 
several  months,  and  then  comes  back  to 
work  with  the  same  employer,  the 
employee  must  complete  the  series  of 
follow-up  tests  ordered  by  the  SAP. 

With  respect  to  employer  monitoring 
of  aftercare,  the  Department  is 
persuaded  by  the  objections  of  employer 
commenters  that  we  should  not  require 
employers  to  take  on  this  task.  SAPs 
have  the  obligation  to  make 
recommendations  for  aftercare  where 
they  believe  such  assistance  is  needed 
to  maintain  sobriety  or  abstinence  from 
illegal  drugs.  These  recommendations 
should  carry  a  good  deal  of  weight, 
because  they  in  effect  declare  that 
employee  compliance  with  them  is 
important  to  ensure  safe  performance  of 
safety-sensitive  functions.  The  rule 
states  the  employee's  obligation  to 
comply  with  these  recommendations. 

Rather  than  requiring  employer 
monitoring,  however,  the  rule  provides 
the  employer  discretion  to  take  a  variety 
of  steps.  These  could  include  putting 
compliance  with  SAP  recommendations 
into  return-to-duty  agreements, 
disciplining  employees  for 
noncompliance,  and  using  the  services 
of  SAPs  or  employee  assistance 
programs  (EAPs)  to  assist  and  monitor 
employees'  aftercare  activities.  The  rule 


notes  that  employers  can  choose  to 
monitor  these  activities,  and  that 
employees  who  fail  to  carry  out  the 
recommendations  can  be  subject  to 
sanctions  from  their  employers.  We  note 
that  this  discussion  concerns  employer 
discretion  with  respect  to  aftercare  (e.g.. 
treatment  and  education)  activities  only. 
Employers  do  not  have  discretion  with 
respect  to  follow-up  tests.  Employers 
must  carry  out  the  follow-up  test 
instructions  they  receive  from  SAPs. 

The  Department  believes  that  the 
commenters  who  opposed  routinely 
providing  drug  test  quantitations  to 
SAPs  have  the  better  of  the  argument. 
SAPs  take  a  variety  of  factors — 
including  a  face-to-face  interview  with 
the  employee — into  account  when 
determining  what  assistance  the 
employee  needs.  The  amount  of  a 
particular  drug  in  an  employee's 
specimen  at  a  particular  time  does  not 
determine  what  sort  of  treatment  is  most 
appropriate  for  the  individual. 
Consequently,  we  will  not  provide  for 
quantitations  to  be  given  to  SAPs  on  a 
routine  basis.  We  do  provide,  however, 
that  SAPs  can  consult  with  MROs  (who 
must  cooperate  with  SAPs)  and  receive 
information  that  the  MRO  has  gathered 
as  part  of  the  verification  process. 
Through  this  process,  SAPs  can  get 
additional  information  that  may  be  of 
use  to  them  in  the  evaluation  process. 

We  want  to  emphasize  that  neither 
the  rule  nor  the  Department  requires 
eraployer<:  to  fire  employees  who  violate 
the  Depb  ■  nent's  drug  and  alcohol 
testing  rules.  There  is  no  national 
policy,  and  certainly  no  policy 
articulated  by  the  Federal  government, 
that  conunemds  this  result.  We  would 
not  have  this  detailed  return-to-duty 
procedure  if  we  believed  that  no  one 
should  be  returned  to  duty  after  a 
violation. 

As  has  been  true  from  the  beginning, 
all  the  Department  requires  is  that  an 
employee  who  violates  the  rule  not 
perform  safety-sensitive  functions  until 
and  unless  he  or  she  successfully 
completes  the  retum-to-duty  process. 
Decisions  about  discipline  and 
termination  are  left  to  the  discretion  of 
the  employer  or  labor-management 
negotiations.  Where  employer  policy,  or 
labor-management  negotiations,  have 
delegated  personnel  decisions  of  this 
kind  to  an  arbitrator,  the  Department 
intends  that  the  arbitrator's  decision 
determines  the  personnel  action  that  the 
employer  takes.  The  Supreme  Court  has 
recently  affirmed  these  principles. 
Eastern  Associated  Coal  Corporation  v. 
United  Mine  Workers  of  America, 
District  17.  et.  al.  531  U.S. (2000). 

Of  course,  an  arbitrator  cannot  order 
an  employer  to  return  an  employee  to 


the  performance  of  safety-sensitive 
functions  until  the  employee  has 
successfully  completed  the  retum-to- 
duty  process.  Nor  can  an  arbitrator  or  an 
employer  change  the  laboratory's 
findings  about  a  specimen  or  an  MRO's 
decision  about  whether  there  is  a 
legitimate  medical  explanation  for  a  test 
result. 

Collector  Training 

Competent  performance  of  drug  and 
alcohol  testing  functions  by  collectors, 
BATs  and  STTs,  MROs.  SAPs  and 
others  involved  in  the  testing  process  is 
obviously  very  important  to  the  integrity 
and  fairness  of  the  Department's 
program.  The  Department's  NPRM 
asked  questions  and  offered  proposals 
for  the  training  and  qualifications  of 
these  persormel.  This  discussion  focuses 
on  collector  training,  which  was  the 
subject  of  more  comment  than  training 
for  other  personnel.  Training  and 
qualifications  for  other  personnel  are 
discussed  in  the  section-by-section 
portion  of  the  preamble. 

Comments 

Training  for  collectors  in  the  drug 
testing  program  was  the  subject  of 
comment  from  a  wide  variety  of  parties, 
including  service  agents,  employers, 
and  unions.  Commenters  differed  on 
most  of  the  subjects  under  discussion, 
including  the  basic  point  of  the  extent 
of  current  problems  in  the  collection 
area.  Most  commenters  on  the  subject 
believed  that  collections  were  the 
weakest  point  of  the  testing  process, 
though  some  argued  that  there  was  a 
low  rate  of  collection  errors  in  their 
experience.  Some  commenters  said  that 
it  would  reduce  collection  errors  if  the 
Federal  Custody  and  Control  Form 
(CCF)  were  simplified. 

Some  commenters  favored  a  formal 
instruction  course  for  collectors,  like  the 
Department's  BAT  course.  Most  of  these 
and  some  other  commenters  opposed 
the  notions  of  self-instruction  and  self- 
certification  for  collectors,  saying  that 
they  were  meaningless.  They  believed 
that  there  should  be  some  sort  of  formal 
training,  with  an  examination  or  other 
means  of  ensuring  that  a  collector 
deserved  to  be  certified.  Some 
commenters  also  supported  a  "train-the- 
trainer"  course  requfrement  to  certify 
trainers. 

Other  commenters,  however,  opposed 
any  formal  training  requirements  for 
collectors,  saying  it  was  expensive, 
burdensome,  and  might  make  it  harder 
to  find  collectors,  especially  in  less 
densely  populated  areas.  A  maritime 
employer  group  asked  for  some 
exceptions  to  training  requirements  for 
people  who  were  not  regularly 


collectors  but  might  occasionally  have 
to  conduct  a  collection,  as  in  a  post- 
accident  situation. 

Commenters  who  thought  the  NPRM's 
training  proposals  were  too  extensive 
often  objected  to  requirements  for 
classroom  training  or  other  training 
modes  involving  a  live  instructor  or 
monitor.  They  said  the  requirements 
should  be  more  flexible,  and  provide  for 
training  through  such  approaches  as 
videos,  internet-based  courses,  or 
instruction  and  monitoring  through 
telephone  or  interactive  computer 
methods. 

A  number  of  commenters  objected  to 
the  term  "sufficiently  knowledgeable." 
which  the  NPRM  used  to  describe  the 
personnel  who  trained  collectors.  The 
commenters  said  the  term  was  too 
vague.  Some  of  these  commenters  asked 
that  the  rule  include  more  specific 
qualifications  for  trainers.  Some 
commenters  also  objected  to  the 
proposal  that  trainees  be  required  to 
complete  five  error-free  mock 
collections,  saying  that  the  requirement 
was  either  too  burdensome  (some 
suggested  the  number  of  mock 
collections  be  reduced)  or  insufficient. 
Some  commenters  also  took  issue  with 
the  requirement  that  a  collector  who 
made  a  "fatal  flaw"  mistake  should  have 
to  be  retrained,  particularly  since  they 
felt  it  might  threaten  the  validity  of 
subsequent  collections  the  collector 
conducted  prior  to  the  retraining.  Others 
thought  it  would  be  better  to  have  a 
slower  trigger  for  the  retraining 
requirement  (e.g.,  two  fatal  flaws  in  two 
years). 

DOT  Response 

The  Department  believes  that  making 
collector  training  more  effective  will  be 
an  important  step  in  reducing  errors  in 
the  drug  testing  process.  The  collection 
of  luine  specimens  is  the  step  in  the 
process  with  the  greatest  potential  for 
administrative  error,  and  our  own 
experience  confirms  the  comments  of 
persons  who  said  that  collections  are  a 
fertile  source  of  mistakes.  When  our 
inspectors  and  program  personnel  visit 
collection  sites  in  the  field,  they 
commonly  find  a  wide  variety  of 
mistakes  and  misunderstandings  in  the 
collection  process.  We  also  agree  that 
self-certification  is  inadequate.  For  these 
reasons,  we  will  require  additional 
training  of  collectors,  compared  to  the 
present  rule.  We  believe  that  this 
training  should  be  provided  in  as 
flexible  a  manner  as  possible.  Section 
40.33  contains  the  Department's 
resolution  of  collector  training  issues. 

Part  40  contains  much  information 
about  how  collections  must  be 
conducted.  It  is  essential  that  collectors 


become  knowledgeable  about  the 
relevant  portions  of  the  new  Part  40. 
DOT  collections  guidance  and  relevant 
DOT  agency  rule  provisions,  and  we 
will  require  them  to  do  so.  We  also 
believe  that  more  formal  training  is 
needed  to  ensure  that  collectors 
understand  and  can  carry  out  the 
requirements  of  this  part.  We  believe 
that,  as  commenters  noted,  the  training 
can  be  provided  in  a  number  of  ways 
[e.g.,  classroom  sessions,  videos, 
internet  courses).  We  are  not  prescribing 
a  particular  curriculum  as  we  have  for 
alcohol  testing  personnel,  and  we  will 
not  require  that  collectors  be  "certified." 
By  taking  this  approach,  we  achieve  the 
objective  of  additional  training  while 
allowing  flexibility  and  minimizing 
costs.  In-person  involvement  of  a  trainer 
is  not  required  for  this  part  of  the 
training  process. 

To  demonstrate  that  they  can 
practically  apply  what  they  have 
learned,  collectors  must  conduct  five 
consecutive  error-free  mock  collections. 
We  believe  this  is  an  extremely 
important  requirement,  because 
collectors  must  deal  with  real  people 
and  real  specimens  in  their  job,  not  just 
regulatory'  text  or  computer  simulations. 
By  mock  collections,  we  mean 
collections  that  are  not  real  collections 
of  employees  subject  to  testing  under 
DOT  regulations.  The  five  collections 
must  include  both  uneventful  and 
"problem"  testing  scenarios.  Another 
person  must  monitor  and  evaluate  the 
mock  collections  to  ensure  that  they  are 
error-free.  This  part  of  the  process  does 
involve  the  in-person  participation  of 
someone  to  monitor  and  evaluate  the 
trainee's  performance  (unless  some 
technology  is  used  that  permits  the  real- 
time, step-by-step  observation  and 
evaluation  of  the  trainee's  performance 
without  a  person  in  the  same  room  with 
the  trainee). 

The  monitor  must  be  someone  who 
has  demonstrated  necessary  knowledge, 
skills,  and  experience  (1)  by  regularly 
conducting  DOT  drug  test  collections 
for  a  period  of  at  least  a  year.  (2)  by 
having  conducted  collector  training 
under  this  part  for  a  year,  or  (3)  by 
successfully  having  completed  a   "train- 
the-trainer  "  course.  The  Department  sets 
out  these  alternatives  for  qualifying  as  a 
trainer  in  response  to  comments  that 
said  "sufficiently  knowledgeable"  was 
too  vague. 

All  new  collectors  must  meet  these 
training  requirements.  In  addition, 
current  collectors  must  meet  the 
requirement  within  2'  2  years  after  the 
effective  date  of  this  rule  (December 
2003).  This  will  provide  adequate  time 
for  current  collectors  to  get  the 
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necessary-  qualification  training,  if  they 
have  not  already  done  so. 

Collectors  would  have  to  get  refresher 
training  everv  five  years.  We  believe 
that,  just  as  other  professionaN  in  the 
drug  and  alcohol  testing  business  need 
continuing  education,  it  is  important  for 
collectors  to  brush  up  on  the  rules  and 
techniques  of  their  part  of  the  drug 
testing  process,  in  order  to  ensure  that 
they  perform  at  the  highest  level.  This 
training  would  also  focus  on  any 
changes  in  collection  technology  that 
had  come  into  use  in  the  meantime. 

One  of  the  most  important  occasions 
for  training  is  following  a  mistake  that 
actually  results  in  a  test  being  cancelled 
This  requirement  does  not  apply  every 
time  there  is  a  cancelled  test,  only  when 
the  cancellation  is  the  result  of  the 
collector's  error.  The  training  would 
focus  on  the  subject  matter  that  was 
involved  with  the  error,  and  would  also 
involve  three  monitored  error-free  m(K;k 
collections.  This  training  would  have  to 
take  place  within  30  days  of  the 
collector's  being  notified  of  the  error. 
The  reasf)n  for  this  training  is  obvious: 
if  someone  makes  a  mistake  once,  we 
want  to  make  sure  he  or  she  does  not 
make  a  similar  mistake  again. 

Commenters  noted  that  it  might  be 
very  burdensome  for  employers,  or  even 
some  service  agents,  to  keep  training 
records  for  each  of  their  possible  many 
and  widespread  collectors.  To  avoid  this 
problem,  we  are  requiring  that  collectors 
(like  other  service  providers)  keep  their 
own  training  records,  which  would  have 
to  be  made  available  to  employers,  other 
service  agents  (eg..  C/TPAs)  involved 
with  the  collector's  provision  of 
services,  and  DOT.  In  addition,  we 
specifv'  in  MO. 209  that  a  test  is  not 
invalidated  because  a  collector  has  not 
fulfilled  a  training  requirement.  For 
example,  suppose  someone  collects  a 
specimen  correctly  but  has  not 
completed  required  training  or 
retraining  The  test  would  not  be 
cancelled  because  the  training 
requirement  was  not  met.  though  the 
collector,  other  service  agents,  and 
employer  involved  might  be  found  in 
noncompliance  as  the  result  of  the 
failure  to  meet  training  requirements. 

Transmission  of  Information  Through 
Consortia  and  Third-Party 
Administrators 

When  the  Department  began  the  drug 
testing  program  in  1988-89.  we  had  in 
mind  a  perhaps  simplistic  model  of  how 
the  program  would  work.  We  imagined 
that  most  employers  would  have  an  in- 
house  testing  program  that  would 
perform  most  of  the  tasks  the  rules 
required,  except  that  employers  would 
contract  directly  with  laboratories  for 


specimen  testing  services  and  perhaps 
with  MROs  for  medical  review  services. 
We  thought  that  owner-operators  and 
other  very  small  employers  might  well 
band  together  in  consortia  to  gain 
economies  of  scale  in  purchasing 
testing-related  services. 

The  program  has  developed  in  quite 
different  directions,  to  the  point  where 
most  employers'  drug  and  alcohol 
testing  programs  are  outsourced,  often 
operated  bv  (VTPAs.  These 
organizations  often  bundle  their  services 
to  employers.  Only  a  minority  of 
employers,  usually  large  ones,  operate 
their  own  programs. 

One  of  tne  Department's  tasks  in 
revising  Part  40  is  to  make  appropriate 
adaptations  to  the  altered  shape  of  the 
drug  and  alcohol  testing  business.  We 
have  no  desire  to  stand  as  King  Canute 
before  the  marketplace  sea.  Nor  do  we 
wish  to  surrender  to  purelv  economic 
considerations  features  of  the  program 
we  regard  as  critical  to  its  integrity.  The 
goal  of  finding  an  appropriate  balance 
has  influenced  our  efforts  in  a  number 
uf  areas  as  part  of  this  rulemaking, 
including  the  functions  of  MROs  and 
SAPs  and  the  issue  of  how  test  results 
are  reported  to  employers. 

In  the  NPRM.  the  Department 
proposed  keeping  sharp  lines  of 
demarcatiim  between  different 
participants  in  the  program. 
Specific:ally.  we  proposed  putting  into 
regulatory  text  the  interpretation  we 
have  maintained  under  the  existing  rule 
with  respect  to  the  transmission  of  drug 
test  results  from  MROs  to  employers. 
That  is.  MROs  must  report  the  results 
directly  to  employers.  C/TPAs  could  not 
act  as  intermediaries  in  this  process. 
This  position  was  based  on  the  premise 
that  indirect  reporting  was  likely  to  be 
slower,  and  more  prone  to  error  and 
compromise  of  confidentiality,  than 
direct  reporting. 

Comments 

The  bulk  of  comments  on  this  issue 
came  from  TPAs.  who  asserted  that  they 
should  be  permitted  to  act  as 
intermediaries  in  the  trjinsmission  of 
drug  testing  results.  There  were  also 
comments  from  employers  and  unions, 
most  of  which  supported  the  TPAs' 
position.  During  discussions  of  this 
issue  in  the  listening  sessions,  DOT  staff 
asked  TPAs  to  address  the  question  of 
how  it  was  as  or  more  efficient  and 
effective  to  move  a  result  from  Point  A 
(the  MR(])  to  point  B  (the  employer) 
through  Point  C  (a  TPA).  rather  than 
sending  it  directly  from  Point  A  to  Point 
B  Many  of  the  C/TPA  comments  did 
address  this  questicjn. 

A  c(jmmon  response  was  that  many 
MROs  do  not  have  the  staff  or  electronic 


capability  to  receive,  process,  and 
transmit  results  to  clients.  Indeed,  many 
smaller  doctors'  offices  would  find  it 
burdensome  to  handle  all  the 
paperwork.  It  is  more  efficient  division 
of  labor  to  have  doctors  concentrating 
on  medical  review  and  TPAs  on 
information  distribution,  some  said. 
TPAs,  commenters  said,  are  set  up  to  act 
as  electronic  transfer  points  for  data, 
allowing  for  the  more  efficient  and 
timely  delivery  of  results.  Requiring  the 
MRO  to  transmit  the  results  directly 
would  increase  rather  than  decrease 
processing  time  and  add  costs. 

Commenters  favoring  change  in  this 
proposal  also  said  that  TPAs  know  the 
rules  and  regulations  well,  since  this  is 
their  full-time  business.  Small 
employers  find  it  easier  to  call  one 
place — the  TPA — for  all  drug  program 
information  rather  than  having  to  deal 
with  a  variety  of  sources.  Some  of  these 
commenters  noted  that,  in  the  Coast 
Guard  program,  TPAs  had  played  this 
role  successfully  for  some  time.  They 
said  there  was  no  evidence  of  any 
detriment  to  public  safety  in  this  case, 
or  in  other  cases  where  TPAs  (contrary 
to  existing  rules)  have  transmitted 
results. 

Some  MROs  and  TPAs  disagreed  with 
this  point  of  view,  citing  concerns  about 
delays,  administrative  errors,  and  risks 
to  confidentiality.  Commenters  said  that 
many  MROs  are  fully  capable  of 
transmitting  results  information  directly 
to  employers,  and  that  if  an  employer 
found  that  it  was  not  receiving  results 
in  a  timely  fashion,  it  could  change 
MROs.  In  addition,  direct  MRO 
transmission  may  provide  greater  value 
to  employers,  because  MROs  can  answer 
questions  about  the  result  and  help  the 
employer  resolve  procedural  issues. 

Comment  on  this  issue  focused  on 
MRO  transmission  of  verified  drug 
testing  results  to  employers.  However, 
many  commenters  mentioned  other 
areas  in  which  similar  issues  arise,  such 
as  laboratory  transmission  of  results  to 
MROs,  transmission  of  SAP  reports  to 
employers,  and  transmission  of  alcohol 
test  results  from  BATs  to  employers. 

A  related,  but  distinct,  issue 
concerned  who  could  appropriately 
play  the  role  of  the  designated  employer 
representative  (DER).  Some  commenters 
said  that  C/TPAs  should  be  able  to  act 
for  employers  as  DERs,  at  least  in  small 
companies.  Some  of  these  comments 
alleged  that  the  role  of  the  DER  was  a 
complex,  raultifaceted  one.  and  that  it 
would  be  ver>'  costly,  particularly  for 
small  companies,  to  hire  a  DER. 

DOT  Response 

The.Department  is  persuaded  by  the 
comments  on  this  subject  that  C/TPAs 
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have  the  ability  to  transmit  verified  drug 
test  results  to  employers  as  or  more 
efficiently  than  MROs  who  transmit  the 
information  directly.  While  we 
understand,  and  to  an  extent  share, 
concerns  about  potential  delays,  errors, 
and  breaches  of  confidentiality  when 
intermediaries  are  used,  we  do  not  have 
any  evidence  in  the  record  that  these 
problems  actually  occur  in  any 
significant  way.  The  Coast  Guard 
experience,  as  reported  by  commenters 
(including  some  employer  and  union 
commenters)  and  verified  by  Coast 
Guard  staff,  suggests  that  the  parties 
concerned  in  that  industry  are  satisfied 
with  this  approach. 

Consequently,  the  final  rule  (see 
— 40.345)  gives  employers  the  choice  of 
receiving  drug  test  results  directly  from 
the  MRO  or  via  a  C/TPA.  We  emphasize 
that  it  is  up  to  the  employer — not  the  C/ 
TPA — to  make  this  choice.  The 
employer  can  make  this  choice  for  any 
or  all  of  the  items  listed  in  Appendix  F 
(e.g.,  an  employer  may  choose  to  receive 
some  items  via  the  TPA  and  others 
directly  from  an  MRO).  The  rule 
authorizes  C/TPAs  to  act  as 
intermediaries  in  the  transmittal  of 
information  to  employers  only  with 
respect  to  the  specific  provisions  of  the 
rule  listed  in  Appendix  F.  C/TPAs  are 
prohibited  from  acting  as  an 
intermediary  in  transmitting 
information  not  listed  in  Appendix  F. 

For  example,  C/TPAs  are  not  allowed 
to  act  as  an  intermediary  who  transmits 
laboratory'  test  results  to  MROs  ,  SAP 
reports  to  employers,  or  medical 
information  from  MROs  to  employers. 
In  the  case  of  the  laboratory  reports,  we 
believe  that  the  direct  link  between 
laboratories  and  MROs  is  critical  to  the 
timely  and  independent  medical  review 
of  those  results.  (Certainly  laboratories 
have  the  electronic  capability  to  readily 
transmit  results  directly  to  MROs  in  a 
timely  and  accurate  fashion.)  With 
respect  to  SAP  reports,  we  are 
concerned  that  using  an  intermediary 
creates  the  opportunity  and  temptation 
to  alter  the  SAP's  recommendations  (a 
problem  that  DOT  staff  have  noted  in 
the  current  program).  With  respect  to 
medical  information,  we  believe  this  is 
confidential  medical  data  that  should 
not  pass  through  an  additional  Rand  on 
its  way  firora  the  MRO  to  the  employer. 

The  discussion  of  this  issue  among 
commenters  focused  mainly,  though  not 
exclusively,  on  drug  test  information.  A 
few  commenters  mentioned  that  similar 
considerations  should  apply  to  alcohol 
testing  information.  With  respect  to 
"negative"  alcohol  test  results  (i.e., 
results  of  less  than  0.02),  we  agree.  The 
same  rationale  that  supports  permitting 
drug  testing  information  to  be  conveyed 


by  C/TPAs  applies  to  this  information. 
However,  we  draw  a  distinction  with 
respect  to  alcohol  testing  results  of  0.02 
or  higher.  These  results — unlike  positive 
drug  test  results  or  negative  drug  or 
alcohol  test  results — mean  that  an 
employee  is,  to  some  extent,  impaired 
by  alcohol.  As  a  safety  matter,  the 
employer  must  immediately  remove  the 
employee  from  performance  of  safety- 
sensitive  functions.  This  is  a  situation 
where  time  is  of  the  essence,  and  we 
therefore  will  continue  to  require  BATs 
to  transmit  these  results  directly  to 
employers.  C/TPAs  are  not  authorized 
to  act  as  an  intermediary  in  this 
situation. 

We  believe  that  it  is  essential  that 
someone  employed  by  the  actual 
transportation  employer  act  as  the  DER. 
The  DER's  function  is  to  receive 
information  about  certain  kinds  of  test 
results  and  take  required  action,  such  as 
removing  an  employee  from  the 
performance  of  safety-sensitive 
functions.  Someone  who  is  an  employee 
of  a  C/TPA,  rather  than  of  the  actual 
transportation  employer,  is  less  well 
situated  to  perform  these  functions, 
especially  since  a  C/TPA  representative 
generally  does  not  have  line  authority 
over  a  transportation  employer's 
employees. 

Mucli  of  the  comment  on  this  issue 
appears  based  on  a  significant 
misunderstanding  of  the  role  of  a  DER. 
A  DER  is  not  a  drug  and  alcohol 
program  manager.  A  DER  does  not  need 
extensive  knowledge  about  the  DOT 
drug  and  alcohol  testing  program  and 
need  not  spend  extensive  time  on  DER 
duties.  The  DER  is  simply  someone  who 
can  act  immediately  to  remove  an 
employee  from  safety-sensitive 
functions,  or  take  other  appropriate 
action,  upon  receipt  of  information  that 
the  employee  has  violated  the  rules  or 
needs  to  be  subject  to  certain  testing 
requirements.  Particularly  for  small 
companies  (e.g.,  a  3-10  driver  trucking 
company),  the  DER  is  likely  to  perform 
this  function  on  a  collateral  duty  basis, 
fielding  a  rare  phone  call  (i.e..  there  are 
not  many  tests  per  year  and  only  a  small 
percentage  of  tests  result  in  violations) 
and  removing  an  employee  from  safety- 
sensitive  functions  on  those  occasions. 
This  is  not  a  time-or  resources-intensive 
activity,  and  it  would  certainly  not 
require  hiring  an  extra  human  resources 
staff  person. 

The  one  exception  the  final  rule 
makes  concerns  owner-operators.  Under 
the  FMCSA  rule,  owner-operators  are,  in 
effect,  required  to  get  at  least  random 
testing  services  through  a  C/TPA.  In  an 
owner-operator,  the  driver  is  his  or  her 
owrn  boss,  so  there  is  no  one  else  in  his 
or  her  own  organization  to  direct  him  or 


her  to  stop  performing  safety-sensitive 
functions.  In  this  situation,  we  think  it 
is  probably  better  to  permit  the  C/TPA 
to  perform  what  otherwise  would  be  a 
DER  function. 

Collection  Process  Issues 

Commenters  were  interested  in  a 
variety  of  issues  in  the  drug  testing 
collection  process.  These  included 
dilution  issues,  the  consequences  of 
refusing  to  drink  fluids  and  the  length 
of  the  interval  before  the  second 
collection  attempt  in  "shy  bladder" 
situations,  retests  under  direct 
observation  when  a  split  specimen  is 
unavailable  for  testing,  using  split 
specimen  collections  in  all  DOT  modes, 
and  having  employees  remove  boots  as 
part  of  the  preparation  for  a  collection. 

Comments 

The  first  issue  in  this  category  is 
whether,  when  there  is  a  specimen  that 
is  both  negative  and  dilute,  there  should 
be  an  immediate  recollection  under 
direct  observation.  Commenters  took  a 
number  of  positions  on  the  issue.  Some 
employers  and  service  agents  favored 
making  retests  under  direct  observation 
mandatory,  on  the  ground  that  a  dilute 
specimen  effectively  formed  a  basis  for 
a  reasonable  suspicion  that  the 
employee  had  tried  to  conceal  drug  use. 
Some  unions  and  service  agents 
opposed  such  a  requirement  because  it 
would  intrude  on  employees'  privacy, 
might  well  result  from  innocent 
consumption  of  water,  and  was  of 
dubious  value  in  deterring  and  detecting 
illegal  drug  use. 

A  plurality  of  commenters  favored 
making  a  recollection,  as  well  as  the 
decision  about  whether  to  use  direct 
obser\ation,  optional  with  the 
employer.  This  approach,  they  said, 
would  recognize  the  variety  of 
situations  in  which  a  dilute  specimen 
may  occur.  It  could  be  done  in 
consultation  with  MROs.  to  ensure  that 
there  was  some  medical  input  into  the 
employer's  decision. 

The  second,  related  issue  is  whether 
an  employer  should  be  able  to  disregard 
a  negative  dilute  result.  For  example, 
suppose  an  employer  receives  such  a 
result  on  an  applicant's  pre-employment 
test.  Should  the  employer  be  able  to 
require  the  applicant  to  take  another  test 
to  get  a  "real  negative  "  before  beginning 
safety-sensitive  work?  Most  employers, 
and  some  ser\'ice  agents,  who 
commented  on  this  issue  favored  this 
approach,  especially  in  pre-employment 
testing.  They  did  so  in  the  belief  that  a 
negative  dilute  result  was.  at  best, 
questionable.  Even  if  it  did  not  result 
from  a  deliberate  attempt  to  cheat  on  a 
test,  it  was  not  as  definite  a 
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demonstration  of  compliance  as  a 
negative  test  from  a  more  concentrated 
specimen.  Unions  and  some  service 
agents  disagreed,  saying  that  this  would 
unnecessarily  burden  employees, 
including  many  who  could  achieve 
dilute  (as  distinct  from  substituted) 
results  naturally,  by  drinking  a  lot  of 
water  (which  some  commenters  made  a 
point  of  noting  was  a  legal  substance). 
This  approach  would  involve  a  'guiltv 
until  proved  innocent"  approach,  in  this 
view. 

Most,  though  not  ail,  employers  said 
that  am  eraplovee  who  refuses  to  drink 
additional  liquids  after  failing  in  his  or 
her  initial  attempt  to  produce  a 
sufficient  specimen  should  be  regarded 
as  having  refused  to  test.  These 
commenters  saw  refusals  to  drink  as 
attempts  bv  employees  who  had  used 
drugs  to  avoid  a  positive  test.  They  also 
viewed  it  as  a  waste  of  up  to  three  hours 
of  time  that  the  employee  remained  off 
the  job  (but  presumably  in  paid  status). 
Some  service  agents  also  shared  this 
point  of  view.  Unions  and  other  service 
agents  disagreed.  They  said  that  an 
emplovee  could  have  legitimate  health 
or  other  reasons  for  not  wanting  to  drink 
additional  fluids.  Moreover,  if  an 
emplovee  fails  to  drink  fluids,  and 
consequently  fails  to  produce  a 
sufficient  specimen  on  the  second  try. 
the  emplovee  will  be  referred  to  a 
physician  for  an  evaluation.  If  the 
physician  does  not  find  that  a  medical 
condition  produced,  or  could  have 
produced,  the  inability  to  provide  a 
sufficient  specimen,  the  employee  will 
be  treated  as  having  refused  the  test. 
This  consequence  is  sufficient,  these 
commenters  said. 

When  an  employee  has  a  verified 
positive  test,  the  Omnibus  Employee 
Testing  Act  gives  the  employee  the  right 
to  request  a  test  of  the  split  specimen 
The  Department  has  long  taken  the 
position  that  if  the  employee  makes  a 
timely  request  to  test  the  split  specimen, 
and  the  split  specimen  is  unavailable  for 
testing  (e.g..  the  split  specimen  was 
never  collected,  leaked  away,  or  was 
lost),  the  test  must  be  cancelled.  While 
we  believe  this  outcome  is  necessary  as 
a  matter  of  law,  it  raises  a  safety 
concern.  In  such  cases,  we  have  an 
apparently  valid,  verified  positive 
result,  indicating  that  the  employee 
used  illegal  drugs.  However,  because  of 
the  accidental  unavailability  of  the  split 
specimen,  the  employee  can  continue  to 
perform  safety-sensitive  functions 

In  response  to  this  concern,  the  NPRM 
sought  comment  on  the  idea  of  requiring 
a  recollection  under  direct  observation 
in  these  cases  This  might  detect  drug 
use  by  the  employee  and  result  in  his  or 
her  removal  from  the  performance  of 


safety-sensitive  functions.  The  rationale 
for  the  direct  observation  aspect  of  the 
procedure  reflects  the  belief  that  an 
employee,  having  recently  tested 
positive,  may  have  an  additional 
incentive  to  cheat  on  the  second  test. 

Comment  was  divided  on  this  issue. 
Employers  generally  supported  the 
proposal  to  require  recollection  under 
direct  observation  on  the  safety 
rationale  mentioned  above.  Unions  and 
some  .service  agents  opposed  the 
proposal,  saying  that  it  undermined  the 
employees  right  to  a  test  of  the  split 
specimen.  Some  added  that  the  second 
test  would  not  really  answer  the 
question  of  whether  the  employee  has 
tested  positive  on  the  first  test. 
Opponents  of  the  proposal  particularly 
objected  to  the  direct  observation  aspect 
of  it,  on  intrusiveness  and  violation  of 
privacy  grounds  Why,  they  asked, 
should  someone  suffer  a  directly 
observed  test  because  the  collector  made 
an  error? 

Currently,  those  DOT  agencies 
covered  by  the  Omnibus  Transportation 
Employee  Testing  Act— FRA.  FAA, 
FTA.  and  FMCSA— are  required  to 
collect  split  specimens.  RSPA  and  Coast 
Guard,  whom  the  Act  does  not  cover, 
give  employers  the  choice  of  collecting 
single  or  split  specimens.  Commenters 
on  this  point  almost  unanimously 
favored  requiring  split  specimens  in  all 
D(JT  agency  programs.  They  said  that 
this  would  be  much  simpler  and  less 
confusing,  and  likely  would  reduce  the 
incidence  of  errors  (e.g.,  failure  to 
collect  split  specimens  where  required). 
Split  specimen  collections  are  not  any 
more  expensive  than  single  specimens, 
one  commenter  said.  One  commenter 
questioned  the  Department's  authority 
to  require  split  specimen  testing  in 
RSPA  and  the  Coast  Guard  absent 
legislation. 

The  Department  has  heard  concerns, 
over  the  years,  that  some  employees 
have  concealed  adulterants  or  other 
means  of  tampering  with  tests  in  their 
boots  (e.g..  cowboy  boots).  For  this 
reason,  the  NPRM  proposed  that 
collectors  would  ask  employees  to 
remove  their  boots,  so  that  collectors 
could  check  them  for  such  items. 
Commenters  almost  unanimously 
panned  this  proposal,  asserting  that  it 
was  intrusive,  ineffective,  and 
inconsistent  (i.e.,  vis  a  vis  the  rule's 
treatment  of  other  footwear  and 
clothing).  Commenters  raised  specters 
ranging  from  confrontations  between 
einpkiyees  and  collectors  to  exposing 
collectors  to  unpleasant  foot  odors. 

DOT  Response 

With  respect  to  the  issue  of  negative 
dilute  tests,  the  Department  has  decided 


to  give  employers  discretion  about  how 
to  handle  these  situations  (see 
— 40.197).  There  are  reasonable 
arguments  on  both  sides  of  this 
question,  and  the  Department  is  not 
persuaded  that  that  there  is  a  single, 
across-the-board,  right  answer.  The 
variety  of  circumstances  among 
employers  appears  too  wide  to  permit  a 
unitary  solution.  In  response  to 
concerns  about  recollections  being 
unduly  burdensome  on  employees,  the 
Department  will  require  that  a  given 
employer  treat  all  employees  equally,  to 
avoid  the  possibility  of  arbitrary 
selections  of  individuals  for 
recollection.  That  is,  an  employer  would 
have  to  treat  all  situations  in  a  given 
category  the  same  way  (e.g.,  require 
recollections  in  all  pre-employment  test 
situations  that  had  negative  dilute 
results).  This  would  prevent  employers 
from  singling  out  disfavored  employees. 
In  addition,  employers  would  be  limited 
to  a  total  of  two  tests  (the  original 
negative  dilute  result  and  one 
recollection).  They  could  not  conduct 
additional  tests  if  the  recollection  were 
also  a  negative  dilute,  for  example.  This 
provision  limits  the  potential  burden  on 
employees. 

If  an  employer  chooses  to  conduct 
another  test,  it  could  not  be  conducted 
under  direct  observation,  unless  one  of 
the  other  circumstances  permitting  or 
requiring  direct  observation  occurred. 
We  use  direct  observation  primarily  to 
counter  the  likelihood  of  tampering  at 
the  collection  site.  This  makes  sense  in 
situations  where  we  are  mostly 
concerned  about  adulteration  or 
substitution.  Most  dilution  cases, 
however,  arise  because  an  individual 
hydrates  his  or  her  system  before  going 
to  the  collection  site.  Privacy  issues 
aside,  then,  direct  observation  seems  off 
point  in  the  dilution  situation.  What  is 
useful  is  giving  an  employee  the 
shortest  possible  interval  between 
notice  of  the  test  and  the  conduct  of  the 
test,  so  that  the  individual  does  not  have 
time  to  overhydrate.  For  this  reason,  the 
rule  requires  employers  to  provide  no 
advance  notice  of  the  recollection  to 
employees. 

"The  Department  will  not  include  any 
general  provision  requiring  or 
authorizing  employers  to  disregard  the 
results  of  negative  dilute  tests.  Given  the 
structure  of  the  rule,  such  a  provision  is 
unnecessary'.  Employers  have  the 
discretion  to  conduct  one  recollection 
following  a  negative  dilute  result  If  the 
employer  chooses  not  to  conduct  a 
recollection,  then  the  negative  result  is 
the  only  result  it  has,  and  the  employer 
will  rely  on  the  result  just  as  is  does  in 
any  other  case.  If  the  employer  does 
conduct  a  recollection,  then  the  result  of 
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the  recollection — not  the  original  test — 
becomes  the  result  on  which  the 
employer  relies  for  all  purposes.  The 
original  test  would  be  cancelled  in  this 
situation,  and  not  reported  for 
management  information  system  (MIS) 
purposes. 

The  bottom  line  in  any  "shy  bladder" 
situation  is  that,  if,  by  the  end  of  the 
collection  process,  the  employee  has  not 
produced  a  sufficient  specimen,  the 
employee  must  be  evaluated  by  a 
physician.  Unless  the  physician  finds 
that  a  medical  condition  resulted,  or 
could  have  resulted,  in  the  inability  to 
provide  a  sufficient  specimen,  the 
employee  is  regarded  as  having  refused 
to  test  (see  — 40.193).  Given  this 
provision,  we  believe  it  is  uiyiecessary 
to  say  that  a  refusal  to  drink  fluids, 
standing  alone,  is  a  refusal  to  test. 

As  some  conunenters  said,  there  may 
be  legitimate  reasons  for  an  employee's 
decision  not  to  drink  fluids  in  this 
situation.  In  any  case,  if  the  employee 
declines  to  driiik,  subsequently  does  not 
produce  a  sufficient  specimen,  and 
cannot  establish  a  medical  condition 
explaining  his  or  her  inability  to 
provide  the  specimen,  a  refusal  to  test 
will  be  established.  While  having 
employees  waiting  in  a  collection  site 
for  three  hours,  with  or  without 
drinking,  may  annoy  employers  and 
collectors,  we  do  not  believe  this  is  a 
sufficient  reason  to  terminate  the  shy 
bladder  process  because  the  employee 
does  not  choose  to  drink  during  that 
period. 

We  believe  that  there  is  a  strong  safety 
rationale  for  requiring  a  recollection 
under  direct  observation  following  a 
verified  positive,  adulterated,  or 
substituted  test  that  is  cancelled  because 
the  split  specimen  is  unavailable  for 
testing.  In  this  situation,  we  know  that 
there  were  drugs  or  an  adulterant  in,  or 
substitution  of,  the  primary  specimen, 
and  that  there  was  no  legitimate  medical 
explanation.  Split  specimens  fail  to 
reconfirm  the  result  of  the  test  of  the 
primary  specimen  in  only  a  tiny 
minority  of  cases.  If  we  do  not  collect 
another  specimen  in  this  case,  there  is 
a  very  high  probability  that  we  will  be 
permitting  an  employee  who  has  used 
illegal  drugs,  or  tried  to  tamper  with  a 
test,  to  continue  performing  safety- 
sensitive  functions.  That  is  a  significant 
safety  concern. 

By  recollecting  another  specimen,  we 
have  some  possibility  of  detecting 
continuing  drug  use.  Knowing  that 
recollections  will  occur  in  this  situation 
may  also  have  some  deterrent  effect  on 
employees.  By  recollecting  another 
specimen  under  direct  observation,  we 
can  limit  the  opportunities  for 
tampering,  for  which  there  is  a 


heightened  incentive  in  this  situation. 
We  do  not  view  this  provision  as 
penalizing  an  employee  because  a 
laboratory  or  collector  erred.  Rather,  in 
the  face  of  a  laboratory  or  collector 
error,  we  view  this  provision  as  closing 
an  inappropriate  loophole  for  an 
employee  who  appears  to  have  used 
illegal  drugs  or  tried  to  defeat  a  test. 

We  agree  with  commenters  that  it 
makes  much  more  sense  for  all  DOT 
agencies  to  have  consistent 
requirements  concerning  split 
specimens.  Therefore,  Part  40  requires 
all  collections  to  be  split  specimen 
collections,  and  RSPA  and  Coast  Guard 
will  amend  their  rules  accordingly.  We 
will  delete  from  Part  40  all  references  to 
single  specimen  collections.  There  is  no 
legal  authority  issue  here:  RSPA  and 
Coast  Guard  base  their  rules  on  their 
statutory  general  safety  authority,  which 
does  not  contain  specific  requirements 
or  prohibitions  concerning  how  drug 
specimens  are  collected.  There  is  no 
legal  difference  between  these  agencies 
using  their  discretion  in  implementing 
their  general  safety  authorities  by 
requiring  split  specimen  testing  and 
using  it  to  give  employers  an  option 
between  split  specimen  or  single 
specimen  collections. 

We  are  persuaded  by  commenters  that 
we  should  not  go  forward  with  the 
proposal  to  have  collectors  remove  and 
inspect  boots.  The  problems  of  this 
approach  likely  outweigh  the  benefits. 
Therefore,  we  have  booted  this 
provision  out  of  the  final  rule. 

Information  Release  Issues 

MROs  sometimes  find  themselves  in  a 
dilemma.  They  verify  a  positive  test 
result  on  an  employee  of  Employer  A. 
They  also  know  that  the  same  employee 
works  in  a  DOT-regulated  safety- 
sensitive  position  for  Employer  B. 
Consistent  with  safety  and 
confidentiality  responsibilities,  what 
should  the  MRO  do?  The  NPRM  sought 
comment  on  this  issue.  The  NPRM  also 
asked  for  comment  on  whether  MROs 
and  other  parties  (e.g.,  C/TPAs)  should 
report  positive  tests  and  other  rule 
violations  to  DOT  operating  agencies,  so 
that  they  could  take  enforcement  action. 

Comments 

There  was  a  variety  of  comment  on 
the  idea  of  MROs  sharing  test 
information  with  other  employers. 
Many  employers,  MROs,  unions  and 
other  parties  opposed  allowing  MROs  to 
do  so  because  it  would  breach  employee 
confidentiality.  Given  the  large  data 
bases  that  some  service  agents  maintain, 
this  breach  could  be  very  wide,  some 
commenters  said.  Some  service  agents 
questioned  whether  the  proposed  rule's 


language  would  have  the  effect  of 
creating  a  duty  on  ser\'ice  agents  to 
conduct  searches  of  such  data  bases. 

Other  MROs  and  employers  favored 
giving  MROs  this  discretion,  in  order  to 
enhance  safety  and  help  MROs  who  find 
themselves  in  this  dilemma. 
Commenters  cited  potential  liability 
concerns  on  both  sides  of  the  question. 
Other  commenters  suggested  that  more 
systematic  approaches  to  this  problem 
might  be  more  productive,  such  as 
creating  a  national  data  base  of  persons 
who  had  violated  rules  or  requiring 
employers  hiring  new  workers  to  check 
with  previous  employers  about  past  test 
results  (as  FMCSA's  rule  already  does). 
Canadian  commenters  also  mentioned  a 
concern  that  information  release  to  third 
parties  without  individual  employee 
consent  may  violate  Canadian  law. 

Commenters  addressed  the  issue  of 
release  of  information  in  legal 
proceedings.  The  existing  rule  and  the 
NPRM  focus  on  legal  proceedings 
brought  by  an  employee  (e.g.,  an  unjust 
termination  suit).  What  about  personal 
injury  cases  in  which  the  employee's 
test  result  is  a  relevant  issue, 
commenters  asked. 

Some  commenters  thought  that 
having  service  agents  report  rule 
violations  to  the  DOT  agencies  was  a 
good  idea  that  would  enhance  safety. 
For  example,  if  an  owner-operator  fails 
to  show  up  for  a  test  and  continues  to 
drive,  only  the  C/TPA  may  know  of  the 
refusal.  If  the  C/TPA  does  not  report  the 
problem  to  FMCSA,  the  likelihood  of 
the  owner-operator  getting  away  with 
his  or  her  refusal  is  heightened.  Others 
raised  confidentiality  concerns  and 
thought  that  there  could  be  problems  if 
ser\'ice  agents  reported  incomplete  or 
erroneous  information  to  the  DOT 
agencies.  Some  service  agents  also 
feared  that  if  they  had  authority  to 
report  violations  to  DOT  agencies,  even 
if  this  were  not  mandatory  under  the 
rule,  they  would  be  liable  for  not  doing 
so.  Others  thought  that  this  would 
create  a  difficult  conflict  of  interest 
situation  for  ser\'ice  agents. 

DOT  Response 

The  Department  has  decided  to  drop 
the  proposal  to  permit  or  require  MROs 
to  pass  on  to  third  party  employers 
information  about  the  results  of  tests  the 
employee  took  at  the  direction  of 
another  employer.  The  Department 
understands  that  confidentiality  rules 
sometimes  place  MROs  in  a  difficult 
position.  Nevertheless,  confidentiality  is 
a  cornerstone  of  the  balance  between 
safety  and  employee  privacy  that  is 
crucial  to  the  acceptance  and 
constitutionality  of  the  testing  program. 
The  Department  is  also  concerned  that 
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it  would  be  ver\-  difficult  to  draft  a 
provision  that  solved  the  "doctor's 
dilemma"  situation  without  opening  the 
floodgates  to  widespread  searching  of 
large  data  bases  for  information  on 
employee  testing  records  that  could 
severely  compromise  confidentiality 
We  do  not  think  our  NPRNi  language 
succeeded  at  this  task.  Consequently,  as 
under  the  current  rule,  MROs  will  be 
prohibited  from  passing  such 
information  on  to  third  party  employers 
without  the  employee's  consent.  As 
described  in  the  discussion  of  §  40  25. 
we  are  adding  a  requirement  to  querv 
previous  employers  for  drug  and  alcohol 
test  information  in  place  of  the 
proposed  provision,  based  on  an 
existing  FMC.SA  provision 

Another  alternative  to  the  proposal 
would  be  to  create  a  Federal  data  base 
that  would  include  all  test  results, 
which  authonzed  employers  could 
search  to  learn  authorized  information 
about  current  or  prospective  employees 
This  is  a  significant  issue,  but  not  one 
we  are  able  to  resolve  at  this  time.  We 
do  believe  that,  in  order  to  be  effective, 
a  data  base  of  this  sort  would  have  to 
be  national  in  scope  under  Federal 
supervision,  rather  than  a  mixture  of 
state,  local,  and  private  data  bases.  It 
would  also  have  to  successfully  solve 
security,  access,  due  process,  and 
updating  issues.  Creation  of  such  a  data 
base  remains  a  matter  for  further  studv 

The  Department  has  decided  to 
broaden  the  scope  of  release  of 
information  in  the  context  of  legal 
proceedings.  We  have  added  a  provision 
(see  §  40.323)  that  would  permit 
employers  to  release  test  information  in 
a  criminal  or  civil  court  proceeding 
resulting  from  an  employees 
performance  of  safety-sensitive  duties,  if 
the  court  orders  it.  For  example,  in 
personal  injury  litigation  following  a 
truck  or  bus  collision,  the  court  could 
determine  that  a  post-accident  drug  test 
result  of  an  employee  is  relevant  to 
determining  whether  the  driver  or  the 
driver's  employer  was  negligent.  The 
employer  would  be  authorized  to 
respond  to  the  court's  order  to  produce 
the  records. 

There  would  be  limits  on  the  use  of 
this  information,  however  The 
employer  could  release  the  information 
onlv  to  the  decisionmaker,  such  as  the 
judge  in  a  lawsuit.  It  could  be  released 
only  subject  to  a  binding  stipulation  or 
protective  order  that  the  decisionmaker 
to  whom  it  is  released  will  make  it 
available  only  to  the  parties  to  the 
proceeding,  who  could  not  disseminate 
it  further  or  use  it  for  other  purposes. 
The  Department  believes  that  this 
approach  provides  for  relevant  use  of 
test  information  without  permitting  the 


information  to  be  spread  about  too 
widely  These  limits  also  apply  in 
situations  where  the  information  is 
made  available  in  a  proceeding  brought 
by  the  employee  [p  g  .  a  grievance, 
arbitration,  or  lawsuit  concerning 
personnel  action  following  a  violation). 
The  Department  has  decided  against 
re(|uiring  service  agents  to  report 
apparent  violations  of  the  rules  to  the 
DOT  agencies.  Service  agents  can  do  so 
in  anv  situation  in  which  DOT  agency 
rules  already  permit  them  to  do  so.  The 
principal  reason  for  this  decision  is  that 
the  Department's  enforcement  resources 
are  limited  The  DOT  agencies  must  take 
great  care  in  prioritizing  the  use  of  those 
resources,  so  that  the  greatest  safety 
benefit  is  derived  from  their  allocation. 

Service  Agent  Contract  Language 

The  NPRM  proposed  that  every 
contract  or  agreement  between  an 
employer  and  a  service  agent  would 
have  to  include  an  assurance  of 
compliance  with  DOT  rules  The 
purpose  of  this  proposal  was  to  ensure 
that  the  obligation  to  comply  with  Part 
40  and  other  DOT  rules  was  not  only  a 
matter  of  regulation,  but  also  a  key  part 
of  the  contractual  relationship  among 
participants  in  the  testing  program. 

Comments 

Some  employers  and  unions  favored 
the  proposed  requirement,  saying  that  it 
would  help  them  ensure  that  services 
were  provided  properly.  They  said  it 
would  create  universally  understood 
contract  remedies  if  service  agents  failed 
to  provide  appropriate  services.  Most  of 
the  commenters  on  this  proposal  were 
service  agents,  and  they  almost 
unanimously  opposed  the  proposal. 
They  said  it  would  add  substantially  to 
the  paperwork  burden  of  the  rule  and 
would  add  costs  (e.g..  for  attorney 
involvement  in  the  contracting  process). 
Moreover,  opponents  said,  there  are 
many  times  in  which  employers  do  not 
have  written  contracts  with  some 
service  agents  [e.g..  collection  sites 
remote  from  the  employer's  principal 
place  of  business),  so  there  is  no 
contract  in  which  to  incorporate  such  a 
clause.  Requiring  written  contracts 
where  none  now  exist  would  also  be 
unnecessarily  burdensome,  they  said.  A 
mandatory  contract  clause  could  also 
lead  to  litigation,  some  commenters 
feared 

DOT  Response 

The  purpose  of  the  proposed 
requirement  was  to  ensure  that 
compliance  by  service  agents  with  this 
and  other  DOT  rules  was  an  enforceable 
contractual  responsibility.  The 
Department  now  believes  that  this 


purpose  can  be  achieved  by  other 
means.  We  have  replaced  the  proposed 
written  contract  clause  requirement 
with  a  regulatory'  statement  (see 
§  40.11(c)).  It  provides  that  all 
agreements  and  arrangements,  written 
or  unwritten,  between  employers  and 
service  agents  are  deemed,  as  a  matter 
of  law,  to  require  compliance  with  all 
applicable  provisions  of  this  part  and 
DOT  agency  drug  and  alcohol  testing 
regulations.  The  rule  declares  that 
compliance  with  these  provisions  is  a 
material  term  of  all  such  agreements  and 
arrangements.  Combined  with  the  PIE 
provisions  of  Subpart  R,  this  provision 
ensures  that  when  a  service  agent  is  in 
noncompliance,  DOT  (through  a  PIE)  or 
an  employer  (through  a  contract  action) 
can  respond  effectively  to  service  agent 
noncompliance.  These  provisions  will 
achieve  the  Department's  objective 
without  incurring  the  paperwork  burden 
and  other  problems  cited  by 
commenters  with  the  NPRM  provision. 
We  also  did  not  want  to  create  potential 
compliance  problems  for  service  agents 
and  employers  based  on  the  lack  of  a 
written  agreement. 

Electronic  Technology  Applications 

The  NPRM  asked  for  comment  on 
how  best  to  incorporate  electronic 
technology  into  the  drug  and  alcohol 
testing  process  to  a  greater  extent. 

Comments 

A  substantial  majority  of  all 
commenters  on  this  issue  strongly 
supported  the  wider  use  of  electronic 
technology  throughout  the  DOT  drug 
and  alcohol  testing  program.  The 
suggested  applications  included  such 
things  as  electronic  signatures  by 
various  participants,  an  electronic  CCF. 
and  electronic  storage  and  transmission 
of  data.  One  of  the  goals  mentioned  in 
some  comments  was  the  "paperless 
lab."  Supporters  emphasized  the  greater 
speed  and  efficiency  of  these 
applications,  contrasted  to  a  paper- 
based  system.  Some  commenters  noted 
that  electronic  applications  of  this  kind 
were  already  in  wide  use  in  the  private, 
non-regulated  sector  of  drug  and  alcohol 
testing,  and  that  the  Food  and  Drug 
Administration  had  approved  the  use  of 
electronic  signatures  in  some  contexts. 

Commenters  mentioned  that,  in  order 
to  do  the  job  right,  electronic 
applications  had  to  ensure  the  integrity 
and  security  of  information,  but  many 
commenters  also  said  that  appropriate 
technological  tools  for  this  purpose 
already  existed.  Some  commenters 
sounded  cautionary  notes,  particularly 
with  respect  to  the  Department  being 
assured  of  the  effectiveness  of  system 
safeguards  and  the  forensic  acceptability 
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of  electronic  records  and  signatures 
before  authorizing  additional  use  of 
electronic  applications  in  the  program, 

DOT  Response 

The  Department  believes  that  the 
increased  use  of  electronic  methods  in 
the  program  is  both  inevitable  and 
beneficial.  At  the  same  time,  we  want  to 
make  sure  that  there  are  good, 
consistent  minimum  standards  for  the 
use  of  this  technology,  so  that  the 
integrity  and  confidentiality 
requirements  of  the  program  continue  to 
be  met.  For  this  reason,  the  Department, 
in  cooperation  with  HHS  and  the  OfGce 
and  Management  and  Budget  (0MB), 
intend  to  form  an  advisory  committee 
under  the  Federal  Advisory  Committee 
Act.  Many  of  the  interested  parties 
began  meeting  this  past  summer  to 
discuss  the  issues  under  the  auspices  of 
an  OMB  information  technology 
initiative. 

This  committee  would  be  charged 
with  making  recommendations  to  DOT 
and  HHS  concerning  changes  in  our 
regulations  we  could  make  to 
accommodate  electronic  technology. 
The  committee  would  also  make 
recommendations  about  consistent 
minimum  standards  for  the  technology 
used  in  Federal  drug  and  alcohol  testing 
programs.  The  Department  anticipates 
that,  following  the  receipt  of  the 
committee's  recommendations,  DOT 
and  HHS  will  propose  changes  to  Part 
40  and  the  HHS  Guidelines  that  will 
result  in  authorizing  the  more 
widespread  use  of  electronic  technology 
in  the  program. 

Meanwhile,  the  Department  will  make 
some  modest  changes  to  its 
requirements.  For  example,  we  will 
permit  greater  use  of  faxes  and  scanned 
computer  images  for  reporting  test 
results.  Additionally,  we  are  permitting 
laboratories  to  send  electronic  results 
reports  to  the  MROs,  provided  that  the 
laboratory  and  the  MRO  ensure  that  the 
information  is  accurate  and  can  be 
transmitted  in  such  a  manner  as  to 
prevent  unauthorized  access  or  release 
of  this  information  while  it  is 
transmitted  or  stored.  The  Department. 
at  this  point,  is  not  requiring  specific 
transmission  or  security  standards,  but 
as  these  are  developed  in  the  futxu-e.  we 
will  provide  them  as  guidance  for 
laboratories  and  MROs.  Even  when  the 
Department  has  changed  its  regulations 
to  permit  greater  use  of  electronic 
methods,  we  expect  to  retain  the  option 
to  use  a  paper-based  system,  however. 
This  is  because  many  of  the  participants 
in  our  program,  such  as  small 
transportation  employers,  may  not  be 
equipped  to  participate  in  a  fully 
electronic  system. 


MRO/Laboratory  Conflicts  of  Interest 

The  Department  has  long  believed 
that  the  MRO  has  a  imiquely  important 
responsibility  for  maintaining  the 
integrity  of  the  Department's  drug 
testing  system.  For  that  reason,  since  the 
beginning  of  the  Department's  program, 
we  have  been  concerned  about  the 
potential  of  conflicts  of  interest  between 
MROs  and  other  participants  in  the 
system,  particularly  the  laboratory.  For 
example,  if  an  MRO  is  reviewing  results 
of  a  laboratory  with  which  the  MRO  has 
a  financial  relationship,  it  could 
happen,  or  appear  to  happen,  that  the 
MRO  would  be  less  likely  to  bring 
problems  in  the  laboratory's  test  results 
to  light.  In  the  NPRM,  the  Department 
asked  commenters  for  their  thoughts  on 
conflicts  of  interest,  particularly 
whether  the  Department  should  state 
with  greater  specificity  the  kinds  of 
relationship  that  involve  conflicts  or  the 
appearance  of  conflicts. 

Comments 

Some  commenters  questioned  the 
NPRM's  focus  on  the  MRO-laboratory 
relationship,  saying  there  were  other 
relationships  among  participants  that 
could  be  as  or  more  troubling  (e.g., 
laboratory-collection  site  relationships). 
Commenters  also  differed  about  what 
the  rule  should  say  about  laboratory- 
MRO  relationships.  Some  commenters 
favored  a  strict  separation  of  roles, 
while  others  said  that  the  program 
would  be  more  efficient  and  less  costly 
if  MROs  and  laboratories  could 
collaborate  more  closely.  Some 
commenters.  in  response  to  a  preamble 
question,  supported  adding  more 
specific  guidance  to  the  rule  on  what 
sorts  of  relationships  were  considered 
inappropriate. 

A  large  majority  of  comments  on  this 
issue  said  it  was  important  for  the  rule 
text  to  list  the  kinds  of  relationships  that 
the  Department  regarded  as  creating 
conflicts  of  interest  between  MROs  and 
laboratories.  The  comments 
acknowledged  the  significance  of 
maintaining  laboratory /MRO 
relationships  that  were  free  of  such 
conflicts,  in  order  to  maintain  the 
integrity  of  the  program.  In  the  absence 
of  specificity,  however,  a  general 
provision  prohibiting  conflicts  or 
requiring  a  certification  that  there  were 
none  would  be  ineffective,  they  said. 
Commenters  generally  agreed  with  the 
list  of  conflicts  listed  in  the  NPRM 
preamble,  as  a  means  of  ensuring  the 
necessary  separation  of  functions  among 
participants.  Commenters  who 
dissented  from  this  position  usually 
argued  that  to  prohibit  close  MRO/ 
laboratory  relationships  would  interfere 


with  the  integrated  organizational 
arrangements  that  were  most  efficient  in 
providing  services  to  customers 
economically  (e.g..  one-stop  shopping  or 
"turnkey"  programs). 

DOT  Response 

We  agree  that  other  relationships  in 
the  program  might  create  conflict  of 
interest  issues.  However,  we  continue  to 
believe  that  the  focus  on  the  MRO- 
laboratory  relationship  is  appropriate.  In 
our  view,  the  MRO  is  a  key  participant 
in  the  process,  whose  role  is  to  be  the 
most  important  protector  of  the 
accuracy  and  integrity  of  the  process.  A 
potential  conflict  of  interest  between  an 
MRO  and  a  laboratory,  whose  results  the 
MRO  must  review,  oversee,  and.  if 
necessary,  question,  is  a  particularly 
sensitive  matter  for  the  integrity  of  the 
program.  We  urge  appropriate  caution, 
use  of  firewalls,  etc.  to  avoid  potential 
conflicts  of  interest  among  all 
participants,  but  we  believe  that  clear 
regulatory  guidance  is  important  in  the 
MRO/laboratory  relationship. 

While  we  recognize  that  commenters' 
views  differ,  we  believe  the  program  is 
best  served  by  avoiding  MRO/laboratory 
conflicts  of  interest  or  their  appearance. 
We  beUeve  that  a  clear  separation  of 
their  respective  roles  is  necessary  for 
this  purpose.  We  have  maintained  this 
separation  under  the  current  rule,  and 
we  do  not  have  evidence  that  this  has 
unduly  hampered  the  efficiency  of  the 
program. 

In  response  to  conunents,  we  have 
added  list  of  actions  that  we  view  as 
creating  the  reality  or  appearance  of  a 
conflict  of  interest.  These  examples  are 
not  new  creations:  they  codify  guidance 
that  the  Department  has  given  in  several 
specific  situations  over  the  years.  They 
are  essentially  the  same  examples  listed 
in  the  preamble  to  the  NPRM,  with  the 
clarification  that  they  apply  to  MROs 
who  actually  review  test  results 
produced  by  the  laboratory'  in  question. 
This  list  of  examples  is  not  exclusive  or 
exhaustive:  other  situations  may  arise 
that  would  constitute  conflicts.  The  list 
is  the  following: 

(1)  The  laboratory  employs  an  MRO 
who  reviews  test  results  produced  by 
the  laboratory-. 

(2)  The  laboratory'  has  a  contract  or 
retainer  with  the  MRO  for  the  review  of 
test  results  produced  by  the  laboratory'. 

(3)  The  laooratory  designates  which 
MRO  the  employer  is  to  use, 
recommends  certain  MROs.  or  gives  the 
employer  a  slate  of  MROs  from  which 
to  choose.  We  do  not  interpret  this 
provision  to  prohibit  laboratories  from 
referring  employers  to  a  large,  global  list 
of  MROs  (e.g..  a  list  of  all  MROs  who 
have  been  certified  by  one  of  the 
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national  MRO  training  organizations),  so 
long  as  the  laboraton'  does  not  edit  the 
list  or  express  a  preference  or 
recommendation  among  the  MROs  on 
the  list. 

(4)  The  laboratorv-  gives  the  employer 
a  discount  or  other  incentive  to  use  a 
particular  MRO. 

(5)  The  laboratorv-  has  its  place  of 
business  co-located  with  that  of  an  MRO 
or  MRO  staff  who  review  test  results 
produced  by  the  laboraton.'; 

(6)  The  laboratorv'  derives  a  financial 
or  other  benefit  from  having  an 
employer  use  a  particular  MRO;  or 

(7)  The  laboratorv'  permits  an  MRO.  or 
an  MRO's  organization,  to  have  a 
significant  financial  interest  in  the 
laboratory. 

Validity  Testing 

By  validity  testing,  we  mean  testing 
that  laboratories  conduct  to  deter  and 
detect  tampering  with  tests.  The  two 
most  important  categories  of  tampering 
are  adulterating  a  specimen  (e.g.. 
putting  a  substcince  into  a  specimen 
designed  to  mask  or  destroy  the  drug  or 
drug  metabolite  that  the  specimen  may 
contain)  or  substituting  a  specimen  (e.g.. 
supplying  water  or  some  other 
substance  in  place  of  urine).  The  NPRM 
proposed  to  require  laboratories  to 
condyct  validity  testing  on  all 
specimens.  It  asked  for  comment  on 
whether  MRO  review  and  split 
specimen  testing  should  be  applied  to 
specimens  that  laboratories  found  to  be 
adulterated  or  substituted,  as  they  are  to 
specimens  that  test  positive  for  drugs. 
Validity  testing  is  probably  the  most 
difficult  and  controversial  issue  in  this 
rulemaking. 

Comments 

1.  Adulteration 

A  significant  majority  of  commenters 
on  the  subject  supported  the  idea  of 
testing  for  adulterants.  Commenters  said 
that  the  purpose  of  snrh  testing  was  to 
counteract  tampering,  which  some  said 
appeared  to  be  on  the  rise  in  their 
experience.  They  cited  the  increased 
availability  of  substances  and 
techniques  claiming  to  protect  drug 
users  from  testing  positive  for  drugs, 
which  are  quite  commonly  advertised  in 
publications  and  on  the  internet. 

Many  commenters  cited  the  volatility 
of  the  adulterant  market,  noting  that  the 
popularitv  of  particular  adulterants  rise 
and  fall.  As  countermeasures  to  one 
substance  are  found,  other  adulterants 
come  into  prominence,  in  a  continuing 
"arms  race"  between  those  who  trv'  to 
facilitate  and  those  who  try  to  deter  and 
detect  ways  of  "beating  the  test." 
Therefore,  commenters  said,  there  needs 


to  be  flexibility  in  the  "adulteration 
panels"  that  laboratories  use,  to  allow 
them  to  keep  up  with  an  ever-changing 
adulterant  market,  it  is  not  helpful,  in 
view  of  this  need  for  flexibility,  to 
mandate  testing  for  specific  substances 
such  as  nitrites,  several  commenters 
said 

Two  employee  groups  said  that  there 
was  no  evidence  supporting  the  need  for 
adulterant  testing.  They  also  said  that 
adulterant  testing  was  too  burdensome. 
One  laboratory  suggested  that  adulterant 
testing  should  remain  discretionary 
with  laboratories,  rather  than  mandated 
bv  the  rule.  Another  commenter  said 
that  there  should  be  standardized  DHHS 
testing  methodologies  for  adulterants, 
just  as  there  are  for  drugs.  Several 
commenters  supported  extending  the 
blind  testing  program  to  adulterated  and 
substituted  specimens  as  a  further 
safeguard.  A  few  commenters  addressed 
the  issue  of  cost,  but  they  did  not  agree 
with  one  another  about  whether 
adulterant  testing  would  add  significant 
costs  to  the  program.  Supporters  of 
alternative  testing  methods  (e.g.,  saliva, 
hair,  on-site  testing)  argued  that  their 
methods  would  be  quicker  and  more 
effective  at  detecting  adulterants  than 
the  present  laboratory-based  urine 
testing  system. 

2.  Substitution 

Generally,  commenters  who 
supported  testing  for  adulteration  also 
supported  testing  for  substitution. 
However,  a  number  of  commenters  had 
greater  concerns  about  substitution 
testing.  Some  comments,  including  one 
extensive  comment  submitted  by  a 
union,  contended  that  the  criteria  for 
substitution  developed  by  HHS,  and 
incorporated  in  the  NPRM,  were  faulty 
and  based  on  inadequate  studies.  In 
particular,  this  comment  criticized  the 
HHS  criteria  because  the  literature  on 
which  the  specific  gravity  and 
creatinine  levels  had  been  based 
included  very  few  "paired  studies" 
looking  at  both  criteria  at  once.  Other 
comments  criticized  the  studies  because 
they  had  not  specifically  covered  certain 
employee  subgroups.  A  few  comments 
suggested  changing  the  name  of  this  sort 
of  specimen  from  "substituted,"  which 
thev  found  too  conclusor\'.  to  "hyper- 
dilute"  or  something  similar,  which 
they  believed  to  be  more  neutral  and 
descriptive. 

During  the  listening  sessions  and  in 
written  comments,  a  number  of 
individuals  said  they,  or  people  they 
know,  had  been  unfairly  terminated  on 
the  basis  of  substitution.  These 
individuals  were  not  drug  users,  they 
saki,  but  had  consumed  large  quantities 
of  water  over  a  long  work  period  In 


addition,  they  were  often  small-framed 
minority  women,  vegetarians  in  some 
cases.  They  suggested  that  a 
combination  of  these  circumstances 
could  have  resulted  in  the  natural, 
innocent  production  of  urine  meeting 
the  substitution  criteria.  They  sought 
additional  procediu^al  protections  and 
revision  of  the  substitution  criteria  to 
prevent  people  from  being  unfairly 
found  to  have  substituted  a  specimen. 

3.  Split  Specimen  Testing 

The  Department  presented  three  basic 
options  for  comment  concerning  the 
application  of  split  specimen  testing  to 
findings  of  adulteration  and 
substitution.  The  first  option  would 
have  continued  the  Department's 
current  policy  of  prohibiting  split 
specimen  testing  in  these  cases.  The 
second  option  would  require  split 
specimen  testing  in  adulteration  and 
substitution  cases,  on  the  same  model  as 
the  current  requirement  for  drug 
positives.  The  third  option  would  add  to 
the  present  system  a  requirement  for  the 
laboratory  to  test  an  additional  aliquot 
of  the  specimen  to  ensure  that  the  result 
could  be  replicated. 

All  unions  who  commented  favored 
the  second  option.  They  believed  this 
was  necessary  if  the  system  was  to  be 
fair  and  provide  due  process  to 
employees  whose  specimens  were 
found  to  be  adulterated  or  substituted. 
They  asserted  that  the  scientific  basis 
and  technical  standards  for  adulteration 
and  substitution  findings  were  weaker 
than  in  the  case  of  drug  positives,  but 
pointed  out  that  the  consequences  were 
equivalent  (or  more  severe,  in  some 
cases).  Employees  should  have  the  same 
chance  to  double-check  the  former  as 
the  latter.  Some  employers  and  service 
agents  also  supported  this  approach, 
principally  on  fairness  grounds. 

Supporters  of  the  first  and  third 
options,  including  a  number  of 
employers  and  service  agents,  opposed 
split  specimen  testing  in  adulteration 
cuid  substitution  as  providing  a  second 
opportunity  for  an  employee  to  beat  the 
test.  In  addition,  they  said  that  the 
properties  of  many  adulterants  were 
unknown,  and  an  adulterant  might 
degrade  in  so  short  a  time  so  that  it 
would  fail  to  reconfirm  on  a  split 
specimen  test.  Variations  in  the  findings 
about  the  urine  could  result  from 
something  as  simple  as  the  freezing  and 
thawing  of  the  split  specimen,  one 
commenter  said.  Among  commenters  in 
this  group,  a  number  supported  Option 
3  in  preference  to  Option  1  because  it 
would  provide  some  additional 
protection  for  employees  without 
having  the  disadvantages  of  opening  the 
split  specimen. 


4.  MRO  Review 

Generally  speaking,  commenters  lined 
up  in  the  same  way  concerning  whether 
MROs  should  review  and  verify 
adulterated  and  substituted  test  results 
as  they  did  concerning  split  specimen 
testing  for  these  results.  Unions  and 
other  supporters  said  that  MRO  review, 
parallel  to  that  for  drug  positives, 
should  be  made  available  as  a  matter  of 
fairness.  For  example,  if  a  small  female 
flight  attendant  who  has  consumed  a  lot 
of  water  on  a  long  flight  gets  a 
substituted  test  result,  she  should  have 
the  opportunity  to  offer  an  explanation 
to  the  MRO.  If  she  made  her  case,  the 
MRO  should  verify  the  result  negative, 
just  as  in  the  case  of  a  drug  positive  with 
a  legitimate  medical  explanation. 

Opponents  of  MRO  review  for 
adulteration  and  substitution  cases  said 
that  it  would  be  cumbersome.  Also, 
there  are  not  established  standards  for  a 
"legitimate  medical  explanation"  in  the 
adulteration  and  substitution  area  as 
there  are  with  respect  to  drugs,  meaning 
that  MROs  would  be  acting  in  a  less 
well  informed  way.  Some  commenters 
said  that  there  were  no  legitimate 
medical  explanations  for  the  presence  of 
adulterants,  so  the  medical  review 
process  would  be  an  empty  exercise. 

DOT  Response 

We  begin  with  the  premise  that 
tampering  with  drug  tests  is  a  bad  thing 
and  a  serious  safety  concern.  When 
people  do  so,  it  is  probably  because  they 
want  to  continue  using  drugs  while  also 
continuing  to  perform  safety-sensitive 
duties.  Continuing  to  do  both  these 
things  is  precisely  what  the  DOT  drug 
testing  program,  in  the  interest  of  safety, 
is  designed  to  prevent.  To  the  extent 
that  people  believe  that  they  can 
successfully  beat  a  test,  the  deterrent 
effect  of  the  program  is  diminished.  One 
can  oppose  the  concept  of  testing  to 
catch  tampering  only  if  one  believes  that 
it  is  acceptable  for  people  both  to 
continue  using  drugs  and  to  continue 
performing  safety-sensitive  duties. 

There  were  no  commenters  who  said 
that  they  opposed  the  concept  of  testing 
to  catch  tampering  with  drug  tests. 
Some  commenters,  however,  said  that  it 
was  not  proven  that  tampering  was  so 
serious  a  problem  as  to  warrant  validity 
testing.  The  majority  of  commenters 
disagreed,  and  many  were  parties 
(laboratories.  MROs,  C/TPAs)  who  have 
significant  experience  in  reviewing 
specimens  and  test  results.  Our  own 
experience  in  working  with  participants 
in  the  program  is  consistent  with  that  of 
commenters  who  believe  that 
adulteration  and  substitution  are 
relatively  prevalent,  serious  issues 


requiring  a  regulatory  response.  The 
wide  public  advertising  of  substances 
and  techniques  to  protect  drug  users 
from  tests  is  further  suggestive  of  a 
thriving  cottage  industry  designed  to 
help  people  beat  drug  tests. 

The  Department  consequently  will 
make  validity  testing  mandatory. 
Laboratories  will  test  all  incoming 
primary  specimens  for  dilution, 
substitution,  and  adulteration.  We 
believe  that  mandating  that  all 
laboratories  test  all  primary  specimens 
will  result  in  greater  uniformity  of 
testing  methods.  Testing  methods  must 
be  consistent  with  HHS  requirements 
and  guidance  (HHS  Program  Documents 
35  and  37  at  the  present  time),  upon 
which  DOT  will  rely  for  purposes  of  this 
rule.  As  noted  above,  we  will  coordinate 
the  effective  date  for  mandatory  validity 
testing  with  the  issuance  of  HHS 
mandatory  requirements  on  validity 
testing.  The  Department  is  convinced 
that  testing  in  accordance  with  HHS 
requirements  and  guidance  results  in 
scientificfdly  valid  tests  for  pH, 
creatinine,  specific  gravity,  and  various 
adulterants. 

Consistent  with  comments  that  it  was 
not  advisable  to  list  specific  adulterants 
in  the  rule,  since  they  change  rapidly, 
the  Department  will  simply  rely  on  HHS 
rules  and  guidance,  which  can  change 
to  reflect  new  adulterants  for 
laboratories  to  test.  The  Departments 
final  rule  also  minimizes  statements  of 
requirements  for  laboratory  testing 
methodology,  since  that  is  also  an  area 
in  which  we  rely  on  HHS  requirements 
and  guidance.  We  do  not  believe  that 
extensive  duplication  is  necessary. 

The  Department  has  thought  a  great 
deal  about  the  HHS  substitution  criteria, 
which  were  the  subject  of  extensive 
comment.  HHS  developed  these  criteria 
based  on  an  extensive  review  of  the 
literature  ("NLCP:  STATE  OF  THE 
SCIENCE— UPDATE  #  1— Urine 
Specimen  Validity  Testing:  Evaluation 
of  the  Scientific  Data  Used  to  Define  a 
Urine  Specimen  as  Substituted 
(February  14,  2000)").  We  are  aware  that 
this  literature  review  included  only  a 
few  "paired  studies"  that 
simultaneously  looked  at  both  the 
specific  gravity  and  creatinine  criteria. 
Nevertheless,  there  is  nothing  in  the 
HHS  literature  review  that  suggests  any 
other  criteria  that  would  be  more 
appropriate  for  determining  substitution 
or  that  the  existing  criteria  are 
erroneous.  Notwithstanding  the  critique 
in  the  comment  we  received,  no 
scientific  paper  of  which  we  are  aware 
has  suggested  criteria  that  it  claimed 
was  more  appropriate.  It  is  verj' 
significant  that  even  the  most  vocal 
opponents  of  the  substitution  criteria 


were  unable  to  provide  a  single 
documented  instance  of  an  individual 
meeting  both  substitution  criteria 
through  natural  means  in  a  controlled 
setting. 

We  are  also  aware  that  most  of  the 
studies  in  the  HHS  literature  review 
were  studies  of  the  general  population 
that  did  not  focus  on  specific  subgroups. 
This  is  an  acceptable  practice  in 
medical  and  scientific  studies. 
Moreover,  the  Department  does  not 
believe  that,  to  adopt  generally 
applicable  substitution  criteria,  it  must 
demonstrate  the  suitability  of  the 
criteria  over  and  over  again  for  every 
conceivable  subset  of  the  population. 

To  provide  further  information  about 
these  issues,  the  Department  conducted 
its  own  study.  The  text  of  this  study  is 
available  on  the  ODAPC  web  site 
(www.dot.gov/ost/dapc).  The  study  was 
designed  specifically  to  focus  on  two 
issues  on  which  commenters  criticized 
the  HHS  literature  review,  the  absence 
of  paired  studies  and  insufficient  study 
of  female  subjects.  The  DOT  study  made 
paired  measurements  of  urine  creatinine 
and  specific  gravity  in  a  predominately 
female  (40  of  56)  group  of  subjects. 

All  participants  in  tne  study  were  of 
reasonable  working  age  (19-56).  All 
participants  volunteered  to  consume  at 
least  80  ounces  of  fluid  spread  evenly 
over  six  consecutive  hours.  The  protocol 
asked  for  40  ounces  to  be  consumed 
within  the  first  three  hours  of  this  six- 
hour  test  period.  This  would  be 
immediately  followed  by  the 
consumption  of  at  least  another  40 
ounces  in  the  last  three  hours  of  the  six- 
hour  test  period.  Urine  specimens  were 
collected  prior  to  the  start  of  the  six- 
hour  period  and  at  the  end  of  each 
subsequent  hour  in  the  test  period. 
Urine  specimens  were  also  collected  on 
awakening  the  morning  of  the  test  day 
and  on  awakening  the  morning 
following  the  test  day  (this  amounted  to 
a  total  of  nine  urine  specimens  being 
requested  from  each  participant). 

Each  participant  w-as  asked  to 
document  the  amount  and  type  (water, 
coffee)  of  fluid  consumed  from 
awakening  through  completion  of  the 
six-hour  period,  along  with  the  total 
amount  of  urine  produced  from 
awakening  through  the  six-hour  period. 
Height,  weight,  age,  gender,  ethnicity, 
eating  habits,  and  m.edications  taken 
regularly  and  on  the  day  of  the 
collections  were  also  documented.  All 
urine  specimens  were  sent  to  an  HHS- 
certified  laboratory  where  creatinine 
and  specific  gravity  were  measured 
using  well-established  laboratory 
techniques. 

The  56  subjects  provided  a  total  of 
500  urine  specimens.  504  specimens 
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were  expected;  however,  three 
individuals  did  not  collect  one  of  the 
specimens  on  awakening,  and  one 
person  was  unable  to  complete  the 
second  three  hours  of  drinking  per  the 
test  protocol.  Two  participants  were 
unable  to  consume  the  minimum 
amount  of  fluid  originally  intended 
(total  of  80  ounces,  or  approximately 
2370  mL.  spread  evenly  over  the  six 
hours).  The  remainder  consumed  at 
least  the  minimum  requested  Twelve 
participants  (five  men  and  seven 
women)  consumed  over  one  gallon  of 
fluid  bv  the  end  of  their  test  periods. 

Not  one  of  the  500  specimens  was 
identified  as  "substituted"  based  on  the 
HHS  criteria.  This  point  deserves 
emphasis.  The  DOT  research  involved 
paired  studies  of  predominately  female 
subjects  who  drank  copious  quantities 
of  water  under  controlled  conditions 
This  examination  of  paired  values  of 
creatinine  and  specific  gravity  from  500 
specimens  collected  under  water 
loading  conditions  strongly  supports  the 
criteria  developed  by  HHS.  There  was 
no  evidence  that  individuals,  regardless 
of  gender  or  other  factors  and  despite 
consuming  unusually  large  amounts  of 
fluids,  are  capable  of  physiologically 
producing  urine  meeting  the  HHS 
substitution  criteria.  We  do  note  that 
113  of  the  specimens  did  meet  the 
criteria  for    dilute"  specimens,  as 
defined  by  HHS  Under  Part  40.  a  dilute 
specimen  does  not  con.stitute  a  refiisal 
to  test. 

The  propriety  of  the  HHS  substitution 
criteria  was  not  the  only  area  on  which 
comments  were  received  on  validity 
testing.  Several  commenters  questioned 
the  tests  used  to  determine  validity  as 
not  being  equivalent  to  the  tests  used  in 
drug  testing.  Specifically  at  issue  was 
whether  or  not  the  use  of  two  different 
technologies  is  required  for  the  initial 
and  confirmatory  tests. 

These  comments,  and  their  references 
to  statements  by  two  professional 
toxicology  organizations — the  American 
Academv  of  Forensic  Sciences  (AAFS) 
and  the  Society  of  Forensic 
Toxicologists  (SOFT) — do  not 
successfully  make  a  case  that  the  HHS- 
approved  testing  methods  for 
adulteration  and  substitution  are  faulty. 

Not  all  tvpes  of  tests  are  the  same.  In 
testing  for  the  "HHS  five"  drugs,  we  are 
looking  for  chemically  complex 
substances  that  we  do  not  expect  to  find 
in  most  specimens.  We  use  an 
immunoassay  followed  by  gas 
chromatography/mass  spectrometry 
(GC/MS).  As  applied,  for  example,  to 
amphetamines,  the  immunossay  test 
identifies  a  broader  category  of 
substances  including,  but  not  limited  to, 
amphetamine  and  methamphetamine. 


The  (X;/MS  test  is  used  to  increase  the 
specifiritv  of  the  testing  process  and 
accuratelv  prove  the  presence  of 
amphetamine  or  methamphetamine. 

By  contrast,  creatinine  is  a  ver\' 
simple  substance  that  we  always  expect 
ti)  find  in  urine.  It  is  readily  identified 
bv  colorimetric  techniques,  in  which  a 
chemical  is  added  to  urine  to  cause  a 
color  change  and  a  special  instrument 
measun!s  light  absorbed  by  the  solution. 
It  is  not  necessary  with  creatinine  to 
differentiate  specific  complex 
substances  from  other  substances  that 
mav  be  present  in  the  specimen. 
Therefore,  a  second  analyiical  technique 
to  provide  greater  specificity  is  not 
needed.  A  single  analytic  technique 
repeated  on  a  set:ond  specimen  to 
ensure  that  we  have  a  reproducible 
result  is  much  more  to  the  point. 

In  the  c:a.se  of  creatinine,  the  initial 
validity  test  result  is  analogous  to  that 
of  a  confirmation  drug  lest  result.  It 
produces  a  quantified  result  suitable  for 
use  in  determining  whether  the 
specimen  is  substituted  or  diluted.  The 
second  validity  test  performed  on  the 
specimen  is  sufficient  to  support  fully 
the  first  validity  test  result.  Because  of 
the  nature  of  the  creatinine,  it  is  not 
necessary'  to  use  two  different  testing 
technologies  to  establish  a  test  result 
with  certainty.  (A  similar  point  can  be 
made  about  alcohol.)  The  quoted  AAFS 
and  SOFT  statements,  which  apply 
principally  to  tests  for  drugs  and  drug 
metabolites,  do  not  conflict  with  this 
analysis. 

We  also  point  out  that  one  important 
purpose  of  the  initial  immunoassay  test 
for  drugs  is  to  eliminate  negatives  in  a 
cost-effective  manner  It  would  be 
possible  to  run  two  consecutive  GC/MS 
tests  on  a  specimen  and  never  use  the 
separate  immunoassay  technique.  Such 
an  approach  would  lead  to  results  that 
are  completely  accurate  and  reliable,  but 
the  reason  we  do  not  require  this 
approach  is  that  it  would  be  much  more 
expensive. 

In  the  case  of  substitution,  the  specific 
gravity  test  corroborates  the  creatinine 
result.  This  provides  a  level  of  forensic 
certainty  equivalent  to  immunoassay 
followed  by  GC/MS  in  the  drug  testing 
case.  Although  the  specific  gravity  tests 
appear  to  be  based  on  simple 
technology,  they  have  been  established 
as  reliable  through  extensive  use  over 
the  many  years  in  many  clinical 
settings. 

One  commenter  suggested  replacing 
specific  gravity  with  osmolality, 
asserting  that  measurements  of  osmotic 
concentration  of  urine  are  considered 
more  valid  than  specific  gravity 
measurements.  HHS  and  DOT  believe 
that  there  is  not  a  significant  difference 


between  osmolality  and  specific  gravity 
for  validity  testing  purposes.  In  fact, 
specific  gravity  is  used  clinically  much 
more  than  osmometry.  HHS-certified 
drug  testing  laboratories  have  12  years 
of  successful  experience  in  testing  for 
creatinine  and  specific  gravity  testing 
under  the  HHS  guidelines,  and  we  do 
not  believe  that  commenters  have  made 
a  compelling  case  for  change. 

We  also  note  that  there  are  additional 
testing  methods  available  for  such 
substances  as  creatinine,  nitrites, 
glutaraldehyde,  chromium,  and  various 
possible  adulterants.  The  fact  that  other 
tests  exist  does  not  mean  that  they  must 
be  used  to  produce  an  accurate  result. 
The  key  point  is  that  (he  methods  we  do 
use  must  be  accurate  and  above 
reproach.  DOT  and  HHS  are  convinced 
that  the  methods  we  use  do  produce  the 
required  accuracy  for  correct  results. 

Contrary  to  one  commenter's 
assertion,  the  Department's  approach  to 
validity  testing  does  not  create  a 
■presumption  of  guilt."  A  confirmed 
laboratory  finding,  whether  for  drugs, 
adulterants,  or  substitution,  is  a  matter 
that  calls  for  explanation.  In  the  absence 
of  a  satisfactory  explanation,  we  are 
justified  in  basing  regulatory 
consequences  on  the  finding. 

The  Department,  in  short,  has  a 
rational  and  sound  scientific  basis  for 
using  the  adulteration  and  substitution 
criteria  we  have  chosen.  Nonetheless,  to 
ensure  fairness  and  to  provide 
safeguards  parallel  to  those  available  in 
cases  of  positive  drug  tests,  the 
Department  will  add  split  specimen 
testing  and  MRO  review  to  its 
procedures  in  these  cases. 

The  Department  is  not  legally 
compelled  to  include  split  specimen 
testing  and  MRO  review  in  validity 
cases.  As  explained  in  the  preamble  to 
the  NPRM  (see  64  FR  at  69081-82; 
December  9.  1999).  these  additional 
safeguards  aie  required  neither  by  the 
Constitution  nor  by  statute.  The 
Department's  decision  is  a  matter  of 
policy,  in  the  interest  of  providing 
greater  fairness  to  employees  in  the  drug 
testing  program.  The  Department  notes 
that  situations  in  which  an  adulterant  is 
naturally  found  or  a  substitution 
naturally  occurs  are  likely  to  be 
extremely  rare.  At  the  present  time,  we 
do  not  know  of  any  such  situations. 
However,  our  policy  to  allow  medical 
review  and  use  of  the  split  specimen 
will  provide  employees  with  an 
additional  level  of  protection  and  an 
added  degree  of  fairness. 

With  respect  to  the  use  of  split 
specimens  in  validity  testing,  the 
Department's  process  will  parallel  the 
existing  split  specimen  procediue  in  the 
case  of  drug  positives.  Within  72  hours 
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of  being  notified  by  the  MRO  that  his  or 
her  test  has  been  verified  adMterated  or 
substituted,  the  employee  may  request  a 
test  of  the  split  specimen.  A  second 
laboratory  will  test  the  split  specimen. 

Laboratories  will  use  tne  testing 
criteria  set  forth  in  HHS  rules  or 
guidance.  Under  current  HHS  criteria 
for  adulterants,  the  test  of  the  split 
specimen  is  for  the  presence  of  an 
adulterant,  or,  in  the  case  of  an 
adulteration  finding  based  on  pH,  to 
ensure  that  the  pH  of  the  specimen 
meets  the  same  regulatory  criteria  as  for 
the  primary  specimen.  In  the  case  of 
substitution,  the  split  specimen  must 
meet  the  same  regulatory  criteria  as  for 
the  primary  specimen  in  order  to  be 
reconfirmed.  As  with  drug  positives,  the 
consequence  of  a  failure  to  reconfirm  is 
a  cancelled  test. 

With  respect  to  MRO  review,  the 
Department's  process  will  also  parallel 
the  existing  procedure  for  drug 
positives.  The  employee  will  have  the 
opportunity  to  present  a  legitimate 
medical  explanation.  The  employee,  as 
is  the  case  for  all  drugs  except  opiates, 
has  the  burden  of  proof  to  demonstrate 
to  the  MRO  that  a  legitimate  medical 
explanation  exists.  To  meet  this  burden 
in  the  case  of  an  adulterated  specimen, 
the  employee  will  have  to  demonstrate 
that  the  adulterant  entered  his  or  her 
specimen  through  physiological  means. 
This  will  not  be  easy  to  do.  Most 
adulterants  are  substances  that  do  not 
naturally  occur  in  urine.  There  is  no 
way  one  can  physiologically  produce 
urine  that  includes  such  substances  as 
bleach,  glutaraldehyde,  or  soap,  for 
e.xample.  There  cannot  be  a  legitimate 
medical  explanation  for  the  presence  of 
these  substances  in  urine,  any  more 
than  there  can  be  a  legitimate  medical 
explanation  for  the  presence  of  PCP  in 
a  specimen. 

In  cases  where  there  is  no  reasonable 
apparent  legitimate  medical 
explanation,  the  MRO  would  verify  the 
adulterated  result.  However,  if  an 
employee  presents  what  the  MRO 
believes  could  be  a  legitimate  medical 
explanation,  the  MRO  will  tell  the 
employee  he  or  she  may  obtain 
additional  evaluation  from  another 
physician,  acceptable  to  the  MRO,  who 
has  expertise  relevant  to  the 
explanation.  This  would  ensure  that  the 
MRO,  standing  alone,  would  not  be 
called  on  to  make  a  decision  for  which 
he  or  she  lacked  the  needed  expertise. 
The  referral  physician  would  make  a 
recommendation  about  whether  there 
was  a  legitimate  medical  explanation. 
The  referral  physician  would  evaluate 
any  information  presented  by  the 
employee  in  making  his  or  her 
determination.  If  the  referral  physician 


found  that  there  was  a  legitimate 
medical  explanation,  the  MRO  would 
review  the  referral  physician's 
recommendation  and,  if  appropriate  in 
the  MRO's  judgment,  cancel  the  test. 

MROs  would  follow  the  same  process 
in  the  case  of  a  substitution  result.  The 
MRO  review  provision  for  substitution 
emphasizes  that  it  is  not  enough  for  the 
employee  to  show  that  he  or  she  has  a 
medical  condition  or  has  certain 
personal  characteristics.  The  employee 
must  establish  the  link  between  these 
facts  and  the  ability  to  physiologically 
produce  urine  meeting  the  substitution 
criteria.  For  example,  a  replication  of 
the  employee's  original  test  result, 
under  carefully  controlled  conditions 
(including  direct  observation)  could 
establish  such  a  link. 

To  meet  our  fairness  objectives,  we 
believe  it  is  necessary  to  provide  MRO 
review  that  can  result  in  the 
cancellation  of  a  test  if  the  employee 
provides  a  legitimate  medical 
explanation.  Nevertheless,  the 
Department  emphasizes  that  it  is  the 
employee's  burden  to  prove  that  such  an 
explanation  exists.  The  MRO  is  not 
responsible  for  disproving  an 
employee's  assertions. 

The  Department  will  retain  the  word 
"substitution,"  rather  than  changing  to 
a  term  like  "hyper-dilute."  Given  the 
structure  of  the  final  rule,  it  seems  clear 
that  a  laboratory'  "substituted"  result  is 
simply  a  confirmed  result  that  must  be 
verified  by  an  MRO  before  becoming 
final,  just  like  a  confirmed  drug 
positive.  HHS  uses  this  term  in  the 
Federal  employee  program,  and  it  is 
useful  to  keep  terms  as  consistent  as 
possible  between  the  two  related     . 
programs. 

The  Department  works  closely  with 
HHS  on  validity  testing  issues,  and  the 
Department  will  use  validity  testing 
criteria  set  forth  in  HHS  requirements 
and  guidance.  Validity  testing  is  a 
subject  that  HHS,  like  DOT,  takes  very 
seriously,  and  HHS  will  issue  additional 
guidance,  as  needed,  to  support  the 
DOT  validity  testing  program.  We  will 
work  with  HHS  to  ensure  that  validity 
testing  remains  as  technically  sound  as 
the  rest  of  the  DOT  program.  The 
updated  and  clarified  collection 
procedures  in  this  final  rule  will  help 
insure  the  integrity  of  the  urine 
specimen.  In  addition,  each  laboratory 
will  conduct  validity  testing  under 
specific  HHS  guidance  and  quality 
control  review,  and  the  blind  specimen 
quality  control  program  will  include 
adulterated  and  substituted  specimens. 
Validity  testing  has  now  become  a  factor 
in  the  HHS  evaluation  of  laboratories  for 
certification  and  recertification.  In 
addition,  the  application  of  split 


specimen  testing  and  MRO  review  to 
validity  tests  will  provide  further 
safeguards  for  employees,  parallel  to  the 
existing  drug  testing  program. 

Laboraton'  Problems 

In  September  2000.  the  Department 
learned  of  a  significant  series  of  errors 
by  one  laboratory-  involved  in  validity 
testing.  The  first  error  that  came  to  our 
attention  involved  apparent  misconduct 
by  laboratory  personnel.  Following  a 
test  result  that  met  HHS  substitution 
criteria.  laboratoPi'  personnel  apparently 
backdated  documents  explaining  a 
minor  irregularity  in  laboratory  controls 
used  to  check  the  accuracy  of  testing 
machinery.  These  documents  were  then 
placed  in  the  "litigation  package" 
intended  for  use  in  an  FAA  certification 
proceeding  involving  the  employee.  To 
make  matters  worse,  someone  allegedly 
tore  up  a  purported  photocopy  of  the 
original  of  the  backdated  documents, 
and  the  laboratory  official  who  signed 
the  litigation  package  (no  longer 
employed  by  the  laboratory)  allegedly 
had  claimed  credentials  he  did  not 
have.  These  events  undermined  the 
credibility  of  the  laboratory  in  this  case 
so  much  that  FAA  enforcement 
attorneys  felt  compelled  to  settle  the 
certification  action. 

Second,  the  laboratory  made 
significant  errors  in  reading  test  results. 
One  error  was  the  practice  of 
"truncating"  creatinine  measurements 
(i.e..  expressing  results  only  in  whole 
numbers).  This  practice,  which  was  not 
specifically  mentioned  in  HHS  Program 
Document  35  but  was  specifically 
contrary-  to  Program  Document  37. 
causes  any  result  in  the  5  to  5.9  range 
to  be  reported  as  a  5.  Since  a  result  of 
5  or  less  is  one  of  the  criteria  for 
substitution,  this  practice  could  have 
the  effect  of  causing  a  specimen  that 
was  outside  the  creatinine  criterion  for 
substitution  to  be  interpreted  as  meeting 
this  criterion.  This  throws  into  question 
substitution  results  where  the  creatinine 
measurement  was  a  5.  (It  does  not  affect 
results  where  the  creatinine  result  was 
below  5.)  In  addition,  laboratory 
personnel  apparently  interpreted  an 
error  message  ("LLL")  from  a  machine 
used  to  measure  specific  gravity  as  a 
measurement  of  1.000.  There  is  not  a 
sound  basis  for  making  this 
interpretation. 

When  we  learned  of  these  problems, 
we  immediately  involved  HHS.  The 
DOT  and  HHS  Inspector  Generals 
reviewed  the  apparent  evidence- 
tampering.  In  addition,  this  situation  led 
us  to  add  tampering  with 
documentation  by  a  laboratory  as  a  type 
of  noncompliance  that  can  be  subject  to 
a  PIE  proceeding  (see  §  40.365).  The 
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fmpiover  who  had  used  the  laboratorv 
in  question  terminated  its  contract  with 
the  laboraton,'  and  offered  to  rehire  five 
employees  whose  test  results  had  been 
thrown  into  question  by  the  laboratory's 
errors  The  laborator\-  director 
subsequently  resigned. 

HHS  promptly  conducted  a  special 
inspection  of  the  laborator\-.  Following 
the  inspection.  HHS  determined  that  the 
laboratory  had  corrected  the  result- 
reading  problems  with  substitution  an<i 
had  been,  since  January  2000.  in  full 
compliance  with  DOT  and  HH.S 
requirements.  HHS  also  surveyed  all 
other  laboratories  to  determine  if  anv 
had  made  similar  errors  in  reading 
results  and  to  determine  whether  they 
were  in  compliance.  No  one  else  had 
made  the  error  message  interpretation 
mistake  concerning  specific  gravity. 
However,  HHS  determined  that,  for 
varying  periods  of  time  (in  many  cases 
before  the  specific  guidance  on  this 
point  was  issued  in  Program  Document 
37,  but  in  some  cases  after),  40  or  more 
laboratories  had  engaged  in 
"truncating  "  creatinine  results  All  the 
laboratories  involved  subsequently 
stopped  this  practice,  and  all  are  now 
reading  these  results  properly 

In  addition  to  these  problems,  HHS 
also  discovered  that  in  some  cases, 
laboratories  had  reported  tests  as 
substituted  that  did  not  meet  both  HHS 
substitution  criteria  That  is,  the 
laboratories  reported  tests  as  substituted 
that  met  the  creatinine  criterion,  even 
though  thev  did  not  also  meet  the 
specific  gravity  criterion. 

HHS  has  examined  each  individual 
substitutifm  and  adulteration  test  result 
that  a  laboratory  has  reported  since 
September  1998.  when  Program 
Document  35  took  effect.  In  any  case  in 
which  a  substitution  result  was  based 
on  a  creatinine  reading  of  5  at  a 
laboratory  that  was  truncating  results  at 
the  time,  or  in  which  a  substitution 
result  was  reported  that  did  not  meet  all 
HHS  criteria.  HHS  and  DOT  are  working 
to  remedy  the  problem  as  it  may  have 
affected  individual  employees.  HHS  is 
in  the  process  of  sending  a  letter  to  each 
MRO  involved  with  one  of  the 
approximately  300  specimens  involved 
informing  the  MRO  that  the  test  must  be 
cancelled.  The  letter  directs  the  MRO  to 
inform  the  employer  of  the  cancellation 
and  to  tell  the  employer  to  attempt  to 
contact  the  employee  with  this 
information.  The  employer  is  also  told 
to  take  any  appropriate  personnel  action 
in  light  of  the  cancellation. 

HHS  is  also  conducting  special 
certification  inspections  of  each 
laborator\-  that  is  performing  validity 
testing  to  ensure  that  all  its  validity 
testing  procedures  are  fully  consistent 


with  HHS  guidance.  These  inspections 
will  be  completed  this  month  The 
laboratories  involved  full  compliance 
with  HHS  validity  testing  requirements 
will  now  be  a  condition  of  maintaining 
their  certification  to  participate  in  the 
Federal  and  DOT  drug  testing  programs. 

We  are  deeply  concerned  about  this 
situation,  because  laboratory  problems 
of  this  kind  can  result  in  unfair 
treatment  of  employees  and  adversely 
affect  the  credibility  and  integrity  of  our 
program.  We  point  out.  however,  that 
nothing  in  this  situation  suggests  that 
there  is  anything  wrong  with  the  criteria 
.ind  methods  for  validity  testing.  The 
problems  in  this  case  were  human 
implementation  errors,  now  corrected, 
involving  the  reading  of  results  and  the 
documentation  and  reporting  of  tests. 
not  in  the  testing  process  itself  or  the 
scientific  basis  for  it  The  Department 
believes  that  it  is  appropriate  to 
continue  to  implement  validity  testing 
as  called  for  in  this  rule. 

Section-by-Section  Discussion 

The  following  part  of  the  preamble 
discusses  each  of  the  final  riile's 
sections,  including  responses  to 
comments  on  each  section. 

Subpart  A — Administrative  Provisions 

Sfction  40  1     Who  Does  This 
Regulation  Cover' 

This  section  attracted  little  comment. 
One  commenter  expressed  concern 
about  potential  coverage  of  volunteers 
in  one  FTA  program,  while  another 
wanted  to  specify  that  contractors  could 
also  be  covered.  The  final  rule  specifies 
that  contractors,  volunteers,  and  others 
would  be  covered  by  Part  40  to  the 
extent  that  they  are  subject  to  other  DOT 
agency  drug  and  alcohol  rules. 

The  Federal  Railroad  Administration 
(FRu^l  operates  a  post-accident  drug  and 
alcohol  testing  program  that  antedates 
Part  40  and  differs  in  a  number  of  ways 
from  the  rest  of  the  Department's 
programs  (e.g..  with  respect  to  fluids 
tested,  drugs  that  are  tested  for).  We  do 
not  intend  to  interfere  with  the 
implementation  of  this  long-standing 
program,  and  we  have  added  a 
paragraph  making  this  clear. 

Section  40  i     What  Do  the  Terms  Used 
m  This  Regulation  Mean? 

Commenters  expressed  interest  in 
several  of  the  definitions  of  terms  in  the 
NPRM.  A  commenter  made  a  technical 
point  that  some  kinds  of  evidential 
breath  testing  devices  (EBTs)  do  not 
literally  sample  the  ambient  air,  as  the 
definition  of  "air  blank"  provides.  We 
added  a  sentence  to  the  definition 
noting  that  for  some  devices,  the  'air 


blank"  is  a  reading  of  the  device's 
internal  standard. 

A  c:ommenter  noted  that  the 
definition  of  "alcohol  use"  talks  of 
"drinking  or  swallowing"  rather  than 
"consumption.  "  as  in  the  past.  The 
reason  for  this  change  is  to  avoid 
interpretations  by  enforcement 
personnel  that  such  actions  as  using  an 
inhaler  that  contain  alcohol  are  'alcohol 
use"  for  purposes  of  this  part.  For 
example,  the  use  of  rubbing  alcohol, 
applied  topically  rather  than  imbibed,  is 
not  intended  to  be  a  violation  of  this 
part. 

Commenters  interested  in  the  role  of 
service  agents  in  the  program  asked  for 
definitions  of  "consortium"  and  "third 
party  administrator.  "  One  commenter 
provided  proposed  definitions,  which 
included  a  requirement  for  individuals 
with  certain  certifications  to  play  key 
roles  in  the  organization.  We  considered 
the  possibility  of  separate  definitions  for 
"consortium"  and  "third-party 
administrator,"  but  we  did  not  find  any 
basis  for  defining  the  terms  separately. 
There  are  no  meaningful  conceptual  or 
operational  distinctions  between 
organizations  that  call  themselves  one 
thing  or  the  other  of  which  we  are  aware 
or  which  commenters  explained.  In  the 
way  the  terms  are  used  in  the 
regulation,  they  are  for  all  practical 
purposes  interchangeable. 
Consequently,  the  final  rule  uses  the 
term  consortium/third  party 
administrator  (C/TPA)  to  refer  to  any 
organization,  however  structured,  that 
provides  or  coordinates  a  variety  of  drug 
and  alcohol  testing  services  to 
employers.  Organizations  would  not 
have  to  change  their  names  to  conform 
to  this  definition  [i.e.,  a  C/TPA  that 
currently  calls  itself  a  "consortium" 
would  not  have  to  call  itself  something 
else). 

Some  commenters  asked  that  C/TPAs 
be  regarded  as  '"employers"  (especially 
consortia  that  serve  small  transportation 
companies).  (This  comment  is  related  to 
the  issue  of  C/TPAs  serving  as  DERs. 
discussed  above  in  the  "Principal  Policy 
Issues"  portion  of  the  preamble.)  While 
this  rule  broadens  the  authorized  role  of 
C/TPAs  in  a  number  of  respects,  we 
believe  that  the  program  works  best 
when  C/TPAs  and  employers  stay 
within  their  respective  roles.  An 
employer  is  an  organization  like  an 
airline,  trucking  company,  transit 
authority,  etc.  that  provides 
transportation  services  and  employs 
safety-sensitive  workers.  C/TPAs  do 
none  of  these  things.  They  contract  with 
employers  to  provide  drug  and  alcohol 
testing  services.  We  believe  the 
distinction  between  "employers"  and  C/ 
TPAs  helps  to  avoid  confusion  and 
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counterproductive  overlap  in  roles 
between  the  two  types  of  organizations, 
and  we  are  retaining  the  NPRM's 
statement  that  C/TPAs  are  not 
employers.  Any  statements  to  the 
contrary  in  DOT  agency  rules  would  be 
changed  in  the  agencies'  proposed 
conforming  amendments  to  this  rule. 

One  commenter  expressed  concern 
that  it  was  troublesome  to  have  service 
agents  contact  a  DER  when  there  was 
another  company  representative  on  the 
scene  of  a  testing  event.  This  comment 
appeared  to  assume  that  an  employer 
can  have  only  one  DER.  This  is  not  the 
case.  An  employer  can  designate  as 
many  DERs  as  it  needs  to  carry  out  its 
program  effectively. 

Several  comments  on  the  definitions 
of  "medical  review  officer"  (MRO)  and 
"substance  abuse  professional"  (SAP) 
asked  that  other  professions  or  members 
of  professional  groups  be  included 
within  the  definitions.  yVe  will  discuss 
these  issues  in  connection  with  the 
MRO  and  SAP  provisions  of  the  rule. 
Training  and  qualification  matters  are 
found  in  substantive  sections  of  the  rule 
(e.g.,  §  40.121  for  MROs),  and  it  is  not 
necessary  to  duplicate  them  here. 
However,  we  have  added  to  this  section 
definitions  of  terms  that  are  used  to 
label  different  types  of  training  for 
MROs,  SAPs,  collectors,  and  BATs/ 
STTs  (e.g.,  qualification  training, 
refresher  training). 

With  respect  to  the  term  "chain  of 
custody,"  we  note  that  the  definition  of 
this  term  is  not  intended  to  suggest  that 
the  MRO  is  responsible,  as  part  of  his  or 
her  chain  of  custody  review,  to  examine 
the  internal  laboratory  chain  of  custody. 
The  MRO  need  only  review  the  CCF 
itself. 

Commenters  questioned  the 
definitions  of  "dilute"  and 
"substituted"  specimens.  One 
commenter  noted  that  it  was 
unnecessary  to  suggest  that  a  "dilute" 
specimen  had  been  watered  down  by 
the  improper  action  of  an  employee.  We 
agree,  and  have  expressed  the 
definition,  like  that  of  "substitution,"  in 
neutral,  descriptive  terms.  These 
definitions  are  augmented  later  in  the 
rule  by  quantitative  criteria  for  dilute 
and  substituted  specimens. 

One  conmienter  suggested  slightly 
rewording  several  definitions  of  terms 
for  the  alcohol  testing  part  of  the 
program.  These  suggestions  generally 
did  not  result  in  any  significant 
substantive  changes  in  these  definitions, 
and  we  have  left  the  definitions  as  they 
were  in  the  NPRM.  A  few  commenters 
asked  for  a  different  term  in  place  of 
"service  agent,"  one  suggesting 
"substance  abuse  service  professional 
(SASP)."  The  Department  believes  the 


"service  agent"  term  is  short,  easily 
understood,  and  inclusive,  so  we  are 
retaining  it.  Finally,  for  greater  clarity, 
we  have  added  definitions  of  the  ""Office 
of  Drug  and  Alcohol  Policy  and 
Compliance  (ODAPC)  "  and  "validity 
testing"  to  this  section. 

Section  40.5     Who  Issues  Authoritative 
Interpretations  of  This  Regulation? 

Section  40.7    How  Can  You  Get  an 
Exemption  From  a  Requirement  in  This 
Regulation? 

There  were  few  comments  about  these 
administrative  provisions.  One 
commenter  asked  how  to  obtain  answers 
to  interpretation  questions,  and  another 
asked  how  one  might  object  to 
interpretations  of  Part  40.  We 
recommend  calling  or  writing  ODAPC. 
A  commenter  suggested  publishing  all 
interpretations  in  the  Federal  Register 
periodically.  We  believe  that  it  is  useful 
to  make  all  interpretations  widely 
available,  and  we  will  post  them  on  the 
ODAPC  web  site  {www.dot.gov/ost/ 
dapc).  We  will  also  consider  whether 
publication  in  the  Federal  Register 
would  be  a  useful  additional  step. 

This  interpretation  authority  applies 
to  the  application  factual  situations  of 
the  provisions  of  this  rule.  The 
Department  is  often  asked  whether,  for 
example,  the  rule  requires  the 
cancellation  of  a  test  in  a  particular 
circumstance.  The  answer  to  this 
question  is,  in  effect,  an  interpretation 
of  the  text  of  the  rule  as  applied  to  the 
facts  of  the  situation.  ODAPC  and  the 
General  Counsel's  office  work  closely 
with  the  operating  administrations  to 
ensure  consistency  of  all  such 
interpretations  with  both  Part  40  and 
the  other  DOT  agency  rules. 

We  will  retain  the  provision  that 
makes  only  new  guidance,  issued  after 
publication  of  this  rule,  valid.  We  have 
substantially  rewritten  Part  40.  Much  of 
the  substance  of  interpretations  of  the 
former  version  of  the  rule  is  found  in    • 
the  text  of  the  new  rule.  Other  guidance 
pertains  to  a  version  of  the  rule  that  will 
no  longer  exist.  We  anticipate 
publishing  additional  guidance 
pertaining  to  the  new  Part  40  (e.g.,  an 
MRO  manual)  before  the  effective  date 
of  the  new  rule. 

We  want  to  emphasize  that  an 
exemption  is  not  the  same  thing  as  a 
waiver.  An  exemption  is.  in  effect,  a 
rulemaking  of  particular  applicability 
that  responds  to  an  unusual  situation, 
not  contemplated  in  the  rulemaking  and 
not  having  general  application  to  a  wide 
variety  of  situations.  An  agency  carmot 
properly  make  de  facto  generally 
applicable  amendments  to  a  rule 
through  exemptions,  because  this  would 


circumvent  the  rulemaking  process 
requirements  of  the  Administrative 
Procedure  Act.  A  waiver,  on  the  other 
hand,  is  a  generally  applicable  provision 
in  a  rule  that  permits  regulated  parties 
to  comply  through  an  alternative  means, 
if  certain  conditions  are  met  (eg., 
§40.21). 

Part  40  is  an  Office  of  the  Secretary 
(OST)  rule.  Consequently  it  is  OST.  and 
only  OST,  that  has  the  authority  to  grant 
exemptions  from  it.  Since  Part  40  is 
applied  to  regulated  employers  through 
the  other  DOT  agency  drug  and  alcohol 
testing  regulations,  exemptions  to  Part 
40  are  implemented  via  the  other  DOT 
agency  regulations.  There  may  be 
situations  in  which  DOT  agency 
regulations  impose  requirements  that  go 
beyond  those  of  Part  40.  In  such  a  case, 
a  regulated  party  might  need  to  obtain 
an  exemption  from  tne  additional  DOT 
agency  provision  as  well  as  from  a  Part 
40  provision. 

Subpart  B — Employer  Responsibilities 

Section  40. 1 1     What  Are  the  General 
Responsibilities  of  Employers  Under 
This  Regulation? 

Most  of  the  comments  about  this 
section  concerned  proposed  paragraphs 
(d)-(f),  which  would  have  required 
contracts  or  written  agreements  between 
service  agents  and  employers  to  include 
a  clause  making  compliance  with  Part 
40  a  material  term  of  the  contract.  These 
comments  and  the  Department's 
response  are  discussed  in  the  "Principal 
Policy  Issues  '  portion  of  the  preamble. 

A  few  commenters  also  objected  to 
language  in  the  proposed  paragraph  (b) 
saying  that  employers  must  ensure  that 
service  agents  comply  with  their 
regulatory  responsibilities.  The  thrust  of 
these  comments  was  that  employers  do 
not  have  the  resources  or  expertise  to 
monitor  the  compliance  of  their 
sometimes  far-flung  service  agents  In 
response,  we  have  merged  language  of 
paragraph  (b)  with  §  40.15(c).  It  no 
longer  places  an  active  compliance 
monitoring  responsibility  on  employers, 
but  simply  says  that  the  employer's 
good  faith  use  of  a  service  agent  is  not 
a  defense  to  a  DOT  enforcement  action. 
For  example,  if  an  employer's  MRO  fails 
to  conduct  verification  interviews,  the 
employer  could  be  subject  to  civil 
penalties  from  a  DOT  agency  (the  MRO 
could  independently  be  subject  to  a  PIE 
proceeding).  As  an  employer,  you  can 
contract  out  your  drug  and  alcohol 
testing  program  functions,  but  you 
cannot  contract  away  your  compliance 
responsibilities. 
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Proposed  §40.13    Nuclear  Regulatory 
Commission  IXRCI  Program 

The  NPRM  proposed  that  there  be 
reciprocitv  between  the  DOT  and  NRC 
drug  and  alcohol  testing  programs.  A 
number  of  commenters  favored  this 
approach  in  principle,  some  asking  that 
the  notion  of  reciprocity  be  extended  to 
other  Federal  testing  programs  A  few 
commenters  opposed  the  proposal, 
saving  that  NRC  rules  did  not  measure 
up  to  DOT  rules.  Other  commenters 
pointed  to  numerous  differences 
between  the  two  regulatory  programs, 
with  respect  to  program  concepts, 
specific  requirements,  forms,  and 
administration.  Some  suggested  that  a 
reciprocity  agreement  be  created 
between  the  two  agencies  detailing  how 
these  differences  would  be  handled 
Others  said  that  the  more  stringent  of 
the  two  rules  on  each  particular  point 
should  govern. 

The  Department  has  concluded  that 
the  wide  variety  of  program  differences 
between  the  DOT  and  NRC  regulations 
make  it  impractical  to  establish 
reciprocity  between  the  two  systems. 
These  differences  involve  such  matters 
as  testing  methods,  consequences  of 
some  alcohol  test  results,  alcohol  testing 
forms,  reporting  and  recordkeeping, 
inspection  and  enforcement  procedures 
and  responsibilities,  and  retum-to-duty 
procedures.  We  believe  it  would  be  ven, 
difficult  to  craft  a  provision  that  did 
justice  to  both  programs  and  decreased, 
rather  than  increased,  confusion  among 
employers  and  employees  While  we 
believe  reciprocity  and  "one-stop 
shopping"  are  worthwhile  objectives, 
we  do  not  believe  they  are  practically 
achievable  in  this  case.  In  addition,  the 
numbers  of  double-covered  employees 
and  employers  (either  with  NRC  or 
other  Federal  agencies)  are  quite  small 
in  comparison  to  the  total  number  of 
parties  covered  by  the  DOT  program. 
For  these  reasons,  we  are  not  making 
this  proposed  section  part  of  the  final 
rule. 

Section  40  1 3     How  Do  DOT  Drug  and 
Alcohol  Tests  Relate  to  Xon-DOT  Tests '' 

This  section  is  based  on  proposed 
§40.15  of  the  NPRM.  It  continues  to 
require  that  DOT  and  non-DOT  tests  be 
kept  strictly  separate.  Comments  were 
generally  supportive  of  this  concept,  but 
some  asked  for  clarification.  Paragraph 
(b),  for  example,  clearly  concerns 
collections  rather  than  other  parts  of  the 
testing  process,  and  the  text  has  been 
changed  to  make  this  explicit.  This 
provision  does  not,  as  one  commenter 
wondered,  mean  that  laboratories  must 
process  DOT  and  non-DOT  specimens 
in  separate  batches.  Another  commenter 


suggested  that  the  "firewall"  between 
DOT  and  non-DOT  tests  would  be 
stronger  if  we  required  that  an  employer 
use  separate  laboratories  for  the  two 
types  of  tests.  We  have  not  become 
aware  of  any  problems  that  use  of  the 
same  laboratory  has  created,  and  we 
think  that  this  idea  would  increase  costs 
and  administrative  complexity  for 
employers. 

A  few  commenters  mentioned  a  desire 
to  permit  tests  for  other  drugs,  beyond 
the  "HHS  five."  This  is  a  long-standing 
issue  in  the  program,  and  DOT 
continues  to  take  the  position  that  we 
ought  not  go  beyond  the  testing  that 
HHS  has  authorized  and  for  which  HHS 
has  certified  laboratories.  We  agree  with 
comments  that  inadvertent  use  of  non- 
Federal  forms  should  be  a  correctable 
flaw  and  that  employers  may 
appropriately  use  the  CCF  for  Federally- 
regulated  tests  {i.e.,  under  the  HHS 
program  for  Federal  agencies).  The  final 
text  makes  changes  to  these  effects.  The 
Department  does  not  object  to 
laboratories  creating  a  standard  form  for 
non-DOT  tests. 

One  of  the  most  important  provisions 
of  this  section  prohibits  the  use  of  DOT 
specimens  for  tests  other  than  the  ones 
explicitly  authorized  by  .this  part.  For 
example,  the  rule  forbids  laboratories 
and  other  parties  from  making  a  DOT 
specimen  available  for  DNA  testing. 
This  incorporates  in  the  rule  text  a  long- 
standing DOT  interpretation  of  Part  40. 
We  say  this  for  two  main  reasons.  First, 
under  these  regulations,  a  properly 
completed  chain  of  custody 
conclusively  establishes  the  identity  of 
a  specimen.  No  additional  tests  are 
required  for  this  purpose. 

Second,  the  only  tning  a  DNA  test  can 
do  is  to  determine,  to  a  high  level  of 
probability,  whether  a  specimen  and  a 
reference  specimen  were  produced  by 
the  same  individual.  If  the  DNA  test 
establishes  a  high  probability  that  the 
original  specimen  tested  for  drugs  and 
a*reference  specimen  came  from 
different  individuals,  this  may  mean 
one  of  four  things.  It  could  mean  that 
there  was  an  error  in  the  collection, 
transmission,  or  handling  of  the 
specimen.  It  could  mean  that  the 
employee  provided  a  substituted 
specimen  [e.g.,  someone  else's  urine)  at 
the  original  collection  and  provided  his 
or  her  own  urine  for  the  reference 
specimen.  It  could  mean  that  the 
employee  provided  his  or  her  own  urine 
at  the  original  collection  and  substituted 
someone  else's  urine  for  the  reference 
specimen  It  could  mean  that  the 
individual  provided  substituted 
specimens  from  two  different  sources  at 
the  original  collection  and  for  the 
reference  specimen.  A  DNA  test  cannot 


distinguish  among  these  possibilities. 
Given  a  proper  chain  of  custody,  the  last 
three  possibilities  are  significantly  more 
probable  in  practice  than  the  first.  A 
DNA  finding  of  difference  between  the 
two  specimens  is  not.  then,  a  valid  basis 
for  canceling  a  test. 

Even  if  a  DNA  test  is  performed, 
contrary  to  these  rules,  this  section 
prohibits  employers  from  changing  or 
disregarding  a  verified  positive  test.  In 
such  a  case,  regardless  of  the  result  of 
the  unauthorized  test,  the  employer 
cannot  return  the  employee  to  the 
performance  of  safety-sensitive 
functions  until  and  unless  the  employee 
successfully  completes  the  retum-to- 
duty  process.  The  same  point  applies  to 
other  unauthorized  tests  [e.g.,  if  the 
employee  goes  to  his  or  her  own  doctor 
and  gets  a  second  urine  test  or  a  blood 
test). 

Section  40. 1 5    May  an  Employer  Use  a 
Service  Agent  to  Meet  DOT  Drug  and 
Alcohol  Testing  Requirements? 

This  provision  is  based  on  §  40.17  of 
the  NPRM.  It  provides  that  an  employer 
may  use  a  service  agent  to  carry  out 
drug  and  alcohol  testing  program  tasks. 
There  were  not  many  comments  on  this 
section,  and  they  generally  supported 
the  provision.  Some  commenters  sought 
to  limit  the  responsibility  of  employers, 
saying  they  should  not  be  accountable  if 
they  failed  to  comply  with  the  rules 
because  a  service  agent  erred.  As  noted 
above,  we  disagree:  employers  always 
remain  accountable  for  noncompliance, 
whether  they  run  their  own  programs  or 
outsource  them.  Another  comment 
suggested  laboratories  should  not  be 
subject  to  DOT  reg''>la^ons.  since  they 
are  regulated  by  HHS.  It  is  certainly  true 
that  DOT  relies  on  HHS  for  laboratory 
certification  matters.  However, 
laboratories  have  responsibilities  under 
Part  40  independent  of  their  HHS 
responsibilities  [e.g.,  with  respect  to 
relationships  with  MROs.  release  of 
information,  and  validity  testing),  and 
laboratories  must  be  accountable  to  DOT 
in  those  taatters. 

We  agree,  however,  that  we  should 
not  require  employers  to  have  active 
monitoring  responsibilities  with  respect 
to  service  agents,  though  employers  may 
choose  to  monitor  their  service  agents' 
performance.  Therefore,  we  have  altered 
paragraph  (b)  to  require  employers 
simply  to  make  sure  that  service  agents 
meet  regulatory  qualifications.  To  this 
end,  employers  may  ask  to  see 
documentation  from  service  agents,  who 
are  obligated  to  provide  it. 
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Section  40. 17    Is  an  Employer 
Responsible  for  Obtaining  Information 
From  its  Service  Agents? 

This  is  a  new  section,  responding  to 
problems  that  the  Department  has 
encountered  in  the  enforcement  process. 
It  is  closely  related  to  the  point,  made 
in  previous  sections,  that  an  employer  is 
responsible  for  its  own  compliance  with 
DOT  rules  even  in  the  face  of  mistakes 
by  service  agents.  The  section  says  that 
an  employer  has  an  affirmative 
responsibility  to  get  information  from 
service  agents  that  is  needed  for 
compliance  purposes.  For  example, 
suppose  an  appUcant  for  a  safety- 
sensitive  job  takes  a  pre-employment 
drug  test,  but  there  is  a  significant  delay 
in  the  receipt  of  the  test  result  from  an 
MRO  or  C/TPA.  The  employer  must  not 
assume  that  "no  news  is  good  news" 
and  permit  the  applicant  to  perform 
safety-sensitive  duties  before  receiving 
the  result.  Rather,  the  employer  would 
have  to  seek  out  the  information  about 
the  test  result  from  the  service  agent 
before  putting  the  employee  to  work. 

Section  40.21  May  an  Employer  Stand 
Down  an  Employee  Before  the  MRO  Has 
Completed  the  Verification  Process? 

Proposed  §§40.19-40.21  have  been 
relocated  to  Subpart  Q,  and  we  will 
respond  to  comments  on  them  in  the 
corresponding  part  of  the  preamble. 
There  is  no  §  40.19  in  the  final  rule. 
Section  40.21  concerns  the  issue  of 
stand-down.  This  issue  was  raised  by 
proposed  §40.159(a}  of  the  NPRM.  We 
have  relocated  the  section  here  since  it 
pertains  primarily  to  the  responsibilities 
of  the  employer.  We  discussed  the 
general  policy  issues  siuroimding  stand- 
down  in  the  "Principal  Policy  Issues" 
portion  of  the  preamble. 

The  comments  responding  to 
proposed  §  40.159(a)  focused  almost 
exclusively  on  the  pros  and  cons  of 
stand-down  as  a  policy.  They  did  not 
address  the  details  of  how  a  stand-dowm 
policy  would  be  implemented.  In 
formulating  §40.  21  of  the  final  rule,  we 
have  crafted  provisions  specifically 
responsive  both  to  the  safely  and 
privacy /employee  protections  sides  of 
the  issue  that  commenters  raised. 

Paragraph  (a)  states  the  general  policy 
prohibiting  stand-down,  except  where  a 
DOT  agency  grants  a  waiver.  We  note 
that  this  prohibition,  and  waivers  of  it, 
apply  in  adulteration  and  substitution 
cases  as  well  as  cases  in  which  there  is 
a  confirmed  test  result  for  drugs  or  drug 
metabolites.  Paragraph  (b)  tells 
employers  to  send  their  waiver  requests 
to  the  DOT  agency  whose  rules  apply  to 
the  majority  of  the  employer's  covered 
employees.  For  many  employers,  whose 


employees  are  covered  by  only  one  DOT 
rule,  the  decision  is  obvious.  An 
employer  with  covered  employees  in 
more  than  one  DOT  agency  category 
would  coiuit  the  employees  in  each 
category.  For  example,  an  employer 
with  500  aviation  persoimel  and  1000 
truck  drivers  would  send  its  request  to 
FMCSA.  In  such  a  case,  FMCSA  would 
coordinate  with  FAA  before  making  a 
decision  on  the  waiver  request. 

Paragraph  (c)  lists  the  items  that  an 
employer  must  include  in  a  waiver 
request.  The  first  set  of  items  are 
information  that  DOT  agencies  will  use 
in  determining  whether  to  grant  a 
waiver.  It  should  be  emphasized  that 
none  of  the  items  in  paragraphs  (d)(1) 
are  intended  to  create  mandatory 
prerequisites  to  receiving  a  waiver.  That 
is,  we  do  not  require  that  an 
organization  be  a  particidar  size,  or  have 
an  in-house  MRO,  or  have  had  an 
accident  during  the  period  before 
verification  was  completed,  in  order  for 
its  waiver  request  to  be  granted. 

Any  organization  that  wants  a  waiver 
to  do  stand-down  must  have  a  written 
company  policy  on  the  subject.  An 
employer  must  include  its  proposed 
policy  with  its  waiver  request,  making 
sure  that  it  covers  seven  mandatory 
elements.  The  first  is  distribution  of  the 
written  policy  to  all  covered  employees. 
Each  employee  subject  to  stand-down 
must  receive  an  individual  copy  of  the 
policy:  posting  on  bulletin  boards  or 
web  sites  is  not  sufficient.  The  second 
pertains  to  confidentiality.  There  must 
be  an  effective  means  of  ensuring  that 
only  those  persons  with  a  need  to 
know — the  employee,  the  DER,  and  the 
MRO — are  told  that  the  employee  is 
being  stood  down  because  of  a 
confirmed  laboratory  positive, 
adulterated,  or  substituted  test  result. 
We  understand,  of  course,  that  the 
employee's  supervisor  will  need  to 
know  that  the  employee  is  being 
removed  from  performance  of  safety- 
sensitive  functions,  but  the  supervisor 
must  not  be  told  the  reason  for  the 
action.  It  is  sufficient  that  the  supervisor 
be  given  a  general  explanation  [e.g., 
medical  qualification  reasons,  persoimel 
evaluation  reasons). 

The  third  item  is  equality  of  treatment 
within  a  given  job  category.  An 
employer  cannot  pick  and  choose  the 
employees  to  whom  it  will  apply  a 
stand-down  policy.  That  would  be 
unfair.  The  employer  must  choose  to 
stand-down  all  DOT-regulated 
employees  in  each  job  category  or  none. 
For  example,  an  airline's  policy  could 
provide  that  all  pilots  would  be  subject 
to  stand-down,  but  mechanics  would 
not.  However,  the  airline  could  not 
choose  to  stand  down  some  pilots,  but 


not  others.  When  we  use  the  term  "job 
categories"  in  this  paragraph,  we  mean 
broad,  inclusive  categories  of 
employees,  rather  than  narrower  subsets 
of  employee  categories  that  might  be 
used  for  pay  or  personnel  purposes. 

The  fourtn  item  is  a  means  of 
ensuring  that  stand-down  is  applied 
only  with  respect  to  the  performance  of 
safety-sensitive  duties.  For  example, 
suppose  a  motor  carrier's  policy  calls  for 
stand-down  with  respect  to  drivers.  The 
laboratory  reports  a  confirmed  positive 
drug  test  for  Driver  X.  Driver  X  is 
scheduled  to  drive  a  conunercial  motor 
vehicle  over  the  next  few  days.  The 
company  would  stand  Driver  X  down, 
so  the  driver  would  not  be  performing 
a  safety-sensitive  function  diuing  the 
verification  period.  The  laboratory  also 
reports  a  confirmed  positive  drug  test 
for  Driver  Y,  However,  during  the  next 
few  days,  Driver  Y  is  scheduled  to  be  in 
training  or  to  be  on  personal  leave.  The 
motor  carrier  would  take  no  action  with 
respect  to  Driver  Y  (including 
notification  of  a  supervisor),  because  he 
or  she  would  not  be  performing  safety- 
sensitive  duties  during  the  verification 
period. 

The  fifth  item,  concerning  pay  status 
of  employees,  is  a  very  important  matier 
of  policy.  As  discussed  above, 
employers  who  stand  employees  down 
must  continue  to  pay  them  until  and 
unless  there  is  a  verified  adulterated, 
substituted,  or  positive  test  result.  This 
obligation  is  to  pay  the  employee  in 
exactly  the  same  way  he  or  she  would 
have  been  paid  but  for  the  stand-dowm. 
For  example,  suppose  an  employer 
stands  down  an  employee  from  Monday 
through  Thursday.  If  the  employee 
would  have  been  paid  for  8  hours  of 
work  on  each  of  the  four  days  in  the 
absence  of  the  stand-down,  then  the 
employee  would  be  paid  for  this  amount 
of  work.  If  the  employee  would  only 
have  worked  on,  and  been  paid  for,  only 
Tuesday  and  Wednesday,  then  the 
employer  would  pay  the  employee  for 
these  two  days'  work.  We  note  that  this 
obligation  to  pay  the  employee  ends 
with  a  verification  of  a  positive, 
adulterated,  or  substituted  test,  even  if 
the  employee  subsequently  asks  for  a 
test  of  the  split  specimen. 

For  the  sake  oi  both  employers  and 
employees,  it  is  very  important  that 
verifications  proceed  quickly  when  an 
employee  is  in  a  stand-down  status. 
Therefore,  the  sixth  condition  is  that  the 
verification  process  must  start  at  once 
and  take  no  more  than  five  days  (a  time 
period  consistent  with  requirements  for 
the  verification  process  elsewhere  in  the 
rule).  The  process  could  exceed  this 
five-day  limit  only  for  extenuating 
circumstances  [i.e.,  the  MRO  provides  a 
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written  statement  to  the  employer  that 
a  longer  time  is  needed  to  complete 
verification). 

The  seventh  mandatory-  part  of  the 
employer  policy  is  that,  if  an  employee 
is  stood  dowrn  and  the  MRO  verifies  the 
test  negative  or  cancels  it,  the  employer 
must  immediately  return  the  employee 
to  safety-sensitive  duties.  The  employee 
must  not  suffer  any  adverse  personnel 
or  financial  consequences.  The 
employer  must  not  maintain  any 
individually  identifiable  records  of  the 
confirmed  positive  laboratory  test.  That 
is.  the  employer  would  have  to  expunge 
any  individually  identifiable  record  of 
the  confirmed  positive  laboratory  test 
and  maintain  only  the  record  of  the 
individual's  verified  negative  or 
canceled  test.  This  places  both  the 
employer  and  employee  in  the  same 
position  they  would  be  in  if  the 
employer  did  not  have  a  stand-down 
policy.  The  MRO  will  have  a  record  of 
the  laboratory  test  result  that  inspectors 
can  access  if  necessary 

This  provision  goes  into  effect  on 
August  1,  2001.  DOT  agencies  will  not 
consider  petitions  for  waivers  before 
this  effective  date.  In  considering 
waivers,  each  DOT  agency  will  use  its 
own  procedures  applicable  to  waivers 
from  its  regulatory  requirements.  The 
concerned  DOT  agency  Administrator, 
or  his  or  her  designee,  will  make  each 
decision  about  whether  to  grant  a 
waiver  considering  both  the  safety  and 
the  employee  protection  aspects  of  the 
matter.  Administrators  will  informally 
coordinate  proposed  responses  to 
waiver  requests  with  ODAPC  and  other 
affected  DOT  agencies,  in  order  to 
ensure  intermodal  consistency  in  the 
Department's  responses.  DOT  agencies 
will  respond  to  all  waiver  requests  in 
writing,  stating  the  reasons  for  their 
decisions. 

.'\n  Administrator  can  impose 
additional  conditions  on  the  grant  of  a 
waiver.  The  Administrator  can  also 
revoke  a  waiver  if  the  employer  fails  to 
implement  mandatory  provisions  of  its 
stand-down  policy  or  conditions  the 
Administrator  has  placed  on  it.  Finally, 
if  an  employer  implements  a  stand- 
down  policy  without  having  a  waiver, 
or  violates  the  terms  of  the  waiver  (e.g., 
tests  some  employees  but  not  others  in 
a  job  category,  fails  to  implement 
confidentiality  safeguards,  fails  to  pay 
employees  during  stand-down  periods), 
the  employer  will  be  subject  to  DOT 
agency  enforcement  action  {e.g..  civil 
penalties),  just  as  in  any  other  case  in 
which  an  employer  violates  DOT  agency 
drug  and  alcohol  regulations. 


Section  40  23     What  Actions  Do 
Employers  Take  After  Receiving  Test 
Results? 

This  section  is  based,  in  part,  on 
ii}40.159{b)-{gJoftheNPRM.  We  have 
added  some  material  to  it  and  placed  it 
in  Subpart  B  in  order  to  provide 
employers  with  a  convenient  summary 
of  their  obligations  when  they  receive 
various  kinds  of  drug  and  alcohol  test 
results.  We  believe  that  the  regulatory 
text  is  self-explanatory,  so  we  need  not 
comment  on  it  further  here. 

There  were  very  few  comments  on 
§40.159(b)-(g).  One  commenter  said 
that  the  company  should  wait  for  the 
signed  report  from  the  MRO  before 
taking  action  to  remove  an  employee 
from  safety-sensitive  functions  after  a 
violation.  We  understand  the  usefulness 
of  having  paper  in  hand,  but  we  believe 
that  speed  is  more  essential  for  safety 
reasons  once  the  MRO  or  BAT  informs 
the  employer  of  a  violation.  Of  course, 
the  requirement  to  immediately  remove 
an  employee  from  the  performance  of 
safety-sensitive  duties  necessarily 
implies  that  employers  may  not  "stay" 
this  action  pending  any  administrative 
or  legal  proceeding  [e.g.,  grievance, 
arbitration,  lawsuit)  resulting  from  the 
outcome  of  the  testing  process. 

Paragraph  (i)  prohibits  employers 
from  changing  test  results  (e.g., 
determining  that  the  laboratory  result 
was  incorrect  or  that  the  MRO's 
judgment  on  a  verification  issue  should 
be  overturned).  Obviously,  there  may  be 
some  cases  in  which  a  court  or 
administrative  hearing  officer  will 
require  a  test  result  to  be  expunged  from 
the  record,  or  a  test  cancelled,  because 
of  a  problem  in  the  testing  process  (e.g., 
a  previously  undiscovered  fatal  flaw). 
However,  this  action  does  not  involve 
altering  the  laboratory  finding  or  MRO 
determination,  as  such. 

Section  40.25     Must  an  Ennployer 
Check  on  the  Drug  and  Alcohol  Testing 
Record  of  Employees  It  Is  Intending  To 
Use  To  Perform  Safety-Sensitive  Duties? 

The  NPRM  (proposed  §40.329)  would 
have  required  MROs  to  transmit  drug 
test  result  information  to  additional 
employers  in  certain  circumstances.  If 
an  MRO  had  personal  knowledge  that 
an  emplovtse  whose  test  the  MRO  had 
verified  positive  worked  in  a  safety- 
sensitive  position  for  another  DOT- 
regulated  employer,  the  MRO  would, 
under  certain  conditions,  tell  the  second 
employer  about  the  positive  test, 
without  the  employee's  consent.  As 
described  in  the  "Principal  Policy 
Issues"  section  of  the  preamble,  we  are 
not  adopting  this  proposal  as  part  of  the 
final  rule. 


In  place  of  the  proposed  §40.329,  and 
in  the  absence  of  a  Federal  data  base, 
the  Department  is  incorporating  in  the 
final  rule  a  provision  based  on  an 
existing  FMCSA  provision.  This 
provision  requires  employers  to  check 
on  the  drug  and  alcohol  testing 
background  of  new  hires  and  other 
employees  beginning  safety-sensitive 
work.  Employers  would  have  to  get 
written  consent  from  the  applicant  (in 
the  absence  of  which  the  employer 
would  not  hire  the  person).  The 
employer  sends  the  request  for 
information  and  the  employee's  consent 
to  all  other  DOT-regulated  employers  for 
whom  the  employee  had  worked  within 
the  previous  two  years. 

Tne  employer  cannot  let  the  employee 
perform  safety-sensitive  duties  for  more 
than  30  days  unless  the  employer  has 
obtained,  or  made  and  documented  a 
good  faith  effort  to  obtain,  the  required 
information  from  previous  employers 
(as  well  as  from  firms  to  whom  the 
employee  applied  for  safety-sensitive 
work,  where  there  was  a  positive  test 
result  or  a  refusal).  Of  course,  if  the 
employer  finds  that  the  employee  has  a 
violation  on  his  record,  and  the 
employee  has  not  successfully 
completed  the  retum-to-duty  process, 
the  employer  must  immediately  stop 
using  the  employee  to  perform  safety- 
sensitive  functions. 

The  Department  believes  that  this 
section  will  help  to  achieve  some  of  the 
purposes  of  the  proposal  to  allow  MROs 
to  share  test  results,  with  fewer 
drawbacks.  Admittedly,  it  affects  only 
new  employees  rather  than  current 
safety-sensitive  employees.  However, 
FMCSA  has  had  success  implementing 
this  provision,  and  it  will  help  to  screen 
out  employees  who  are  not  eligible  to 
perform  safety-sensitive  functions.  It 
will  also  ensure  that  employees  who 
violate  the  rules  will  have  to  go  through 
the  SAP/retum-to-duty  process  before 
performing  safety-sensitive  duties.  It 
will  therefore  have  safety  benefits. 
Because  a  substantial  majority  of  all 
DOT-regulated  employees  and 
employers  are  in  the  motor  carrier 
industry,  this  provision  will  result  in 
only  a  modest  increase  in  the 
information  collection  burden  of  the 
DOT  program.  The  written  consent 
provision  of  the  section  avoids  some  of 
the  privacy  concerns  of  the  MRO 
information  sharing  proposal. 

In  addition  to  seeking  information 
from  previous  employers,  this  section 
also  requires  employers  to  ask 
prospective  employees  if  they  have 
failed  or  refused  a  DOT  drug  or  alcohol 
pre-employment  test  within  the  past 
two  years  from  an  employer  who  did 
not  hire  them.  While  we  recognize  that 


Federal  Register/Vol.  65,  No.  244/Tuesday,  December  19,  2000/Rules  and  Regulations         79487 


applicants  may  not  always  tell  the  truth 
about  such  events,  we  believe  that  it  is 
important  to  make  this  inquiry  to  help 
ensure  that  employees  are  not  put  to 
work  in  safety-sensitive  positions 
following  a  pre-employment  test 
violation  without  having  completed 
return-to-duty  process  requirements. 

Section  40.27    Where  Is  Other 
Information  on  Employer 
Responsibilities  Found  in  This 
Regulation? 

This  is  a  new  section,  parallel  to 
several  sections  (e.g.,  concerning  MROs) 
in  the  NPRM.  It  is  a  list  of  other  sections 
of  the  rule  that  touch  on  matters  of 
particular  interest  to  employers.  We 
believe  it  will  make  the  rule  easier  for 
employers  to  use  if  they  have  a  quick 
guide  to  other  references  in  the  rule  to 
employer  responsibilities. 

Subpart  C — ^Urine  Collection  Personnel 

Section  40.31     Who  May  Collect  Urine 
Specimens  for  DOT  Drug  Testing? 

This  introductory  section  to  the  uirine 
collection  personnel  subpart  states  that 
only  collectors  meeting  Subpart  C 
requirements  can  collect  specimens  in 
DOT-regulated  tests.  They  must  meet 
§  40.33  training  requirements.  The  only 
subject  of  significant  comment  on  this 
section  had  to  do  with  the  requirement 
that  supervisors  could  not  collect  urine 
specimens  from  employees  they 
supervise,  unless  no  other  qualified 
collector  was  available  and  DOT  agency 
drug  and  dcohol  regulations  permitted 
the  supervisor  to  act  in  this  capacity. 

The  intent  of  this  provision  is  to 
prevent  potential  conflicts  between 
supervisors  and  subordinates,  as  well  as 
to  avoid  any  claims  that  a  supervisor 
was  out  to  get  an  employee  through 
manipulation  of  the  testing  process. 
However,  commenters  eisked  for 
clarification  of  who  we  meant  to  cover 
when  we  applied  this  prohibition  to 
supervisors.  Several  suggested  we 
should  limit  the  prohibition  to 
"immediate  supervisors,"  so  that 
individuals  higher  in  the  organizational 
chain  of  command,  who  did  not 
supervise  the  employee  day-to-day, 
could  act  as  collectors.  The  Department 
agrees,  and  we  have  added  this  language 
to  the  section. 

Section  40.33     What  Training 
Requirements  Must  a  Collector  Meet? 

There  is  a  strong,  though  not 
unanimous,  consensus  among  people 
familiar  with  the  DOT  drug  testing 
program  that  collections  is  the  area  of 
the  program  where  the  most  errors  occur 
that  cause  tests  to  be  cancelled.  For  this 
reason,  the  NPRM  •proposed  several 


requirements  to  strengthen  training  for 
collectors,  though  it  did  not  go  so  far  as 
to  propose  an  equivalent  of  the  BAT 
course  used  for  alcohol  testing 
personnel.  We  discussed  the  key  points 
of  this  issue  in  the  "Principal  Policy 
Issues"  section  of  the  preamble. 

We  note  here  two  additional  changes 
we  made  to  reduce  paperwork  burdens. 
In  response  to  conunents,  we  dropped 
the  proposed  requirement  that  called  on 
collectors  to  "attest  in  vmting"  that  they 
have  read  and  understood  the  rules  and 
DOT  guidance.  We  also  eliminated 
requirements  (from  proposed  §40.35) 
requiring  organizations  employing 
collectors  to  maintain  records  of  tiheir 
training.  Collectors  will  maintain  their 
own  training  dociunentation,  which 
they  must  show  on  request  to  DOT 
agency  representatives  as  well  as 
employers  or  C/TPAs  who  use  their 
services. 

In  this  section  and  a  number  of  others, 
the  final  rule  makes  reference  to 
guidance  documents  being  available  on 
the  ODAPC  web  site.  These  will  be  true 
statements  by  the  time  the  rule  becomes 
effective  in  August  2001.  At  the  present 
time,  however,  these  documents  are 
"under  construction,"  and  they  have  not 
yet  made  their  debut  in  cyberspace. 

Section  40.35     What  Information  About 
the  DER  Must  Employers  Provide  to 
Collectors? 

This  section  is  not  based  on  proposed 
§  40.35  of  the  NPRM  which,  as 
mentioned  above,  is  not  included  in  the 
final  rule.  It  is  a  new  section 
incorporating  a  brief  statement  that 
employers  must  make  sure  that 
collectors  have  the  name  of  and  contact 
information  for  the  employer's  DER,  so 
that  the  collector  can  contact  the 
employer  concerning  2iny  problems  that 
come  up  in  the  collection  process  (e.g., 
no  shows,  refusals).  We  recognize  that 
there  may  be  some  situations  (e.g.,  post- 
accident  tests  at  locations  remote  from 
the  employer's  place  of  business)  where 
this  may  not  be  feasible. 

Section  40.37    Where  Is  Other 
Information  on  the  Role  of  Collectors 
Found  in  This  Regulation? 

This  is  a  section  listing  other  sections 
in  the  rule  that  collectors  will  find 
useful  in  understanding  their  functions 
in  the  drug  testing  program. 

Subpart  D — Collection  Sites,  Forms, 
Equipment  and  Supplies  Used  in  DOT 
Urine  Collections 

Section  40.41     Where  Does  a  Urine 
Collection  for  a  DOT  Drug  Test  Take 
Place? 

Most  comments  on  this  section 
focused  on  two  issues.  The  first  was  the 


conditions  on  use  of  a  multistall 
restroom.  The  NPRM  proposed  that  a 
multistall  restroom  could  be  used  only 
if  a  closed  room  for  urination  was  not 
available,  and  could  be  used  only  for 
monitored  collections.  The  proposed 
rule  text  also  said  that  a  multistall 
restroom  must  provide  aural  privacy  to 
the  extent  practicable.  Several 
commenters  said  these  conditions  were 
too  restrictive  and  would  effectively 
preclude  employers  from  using 
multistall  restrooms  for  collections.  This 
was  a  problem,  they  said,  because  in 
some  industries,  this  was  the  most 
readily  available  type  of  urination 
facility.  Some  commenters  also  noted 
what  they  viewed  as  an  inconsistency 
between  the  aural  privacy  provision  of 
this  section  and  the  provision  in  §  40.69 
that  called  on  monitors  to  listen  for 
sounds  that  might  indicate  tampering. 

Some  commenters  also  thought  that 
provisions  of  the  proposal  concerning 
closed  room  urination  facilities  were  too 
restrictive,  particularly  the  statement 
that  the  room  should  have  an  external 
water  source,  if  practicable.  They  said 
that  many  such  facilities  (e.g.,  patient 
rest  rooms  in  doctors'  offices)  had 
internal  water  sources,  and  the  "if 
practicable"  language  could  lead  to  legal 
challenges.  They  said  it  would  be  better 
simply  to  require  collection  sites  to 
secure  all  water  sources. 

The  Department  has  modified  this 
section  in  response  to  these  comments. 
The  final  rule  provides  that  either  a 
closed  room  or  multistall  urination 
facility  is  acceptable.  In  the  former, 
while  it  is  preferable  to  have  an  external 
water  source,  the  rule  makes  clear  that 
a  facility  that  has  an  internal  water 
source  is  also  acceptable,  if  all  soiu-ces 
of  water  and  potential  adulterants  are 
secured  and  moist  towelettes  are 
provided.  This  kind  of  urination  facility 
must  have  a  full-length  privacy  door. 
This  means  a  door  that  is  both  opaque 
and  solid.  For  example,  a  glass  door,  a 
door  with  a  window  or  other  means  of 
viewing  the  interior  of  the  room  from 
outside,  or  a  curtain  is  not  adequate  for 
this  purpose.  Nor  would  it  be 
appropriate  tn  have  a  video  camera  or 
microphone  monitoring  the  room. 

If  a  multistall  restroom  is  used  as  the 
urination  facility,  the  facility  must  meet 
either  of  two  requirements.  First,  a 
multistall  restroom  may  be  used  without 
a  monitor  if  all  sources  of  water  and 
potential  adulterants  are  secured. 
Second,  if  these  sources  are  not  secured, 
the  collection  must  be  a  monitored 
collection,  meeting  the  requirements  of 
§40.69.  The  facility  must  have  a  partial- 
length  privacy  door  [i.e..  for  the  stall  in 
which  urination  takes  place)  to  provide 
as  much  visual  privacy  as  possible.  We 
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have  deleted  the  references  in  this 
section  to  aural  privacy  and  in  «>  40.69 
to  "active  listening"  by  the  monitor. 

Regardless  of  which  type  of  urination 
facility  a  collection  site  uses,  the 
employee  is  the  only  person  permitted 
in  the  urination  facility  during  the 
collection  of  a  specimen.  This 
requirement  is  intended  to  safeguard 
both  the  employee's  privacy  and  the 
integrity  of  the  process.  The  only 
exceptions  to  this  rule  are  the  observer 
in  a  directly  observed  collection  or  the 
monitor  in  a  monitored  collection 

Section  40  43     What  Steps  Must 
Operators  of  Collection  Sites  Take  To 
Protect  the  Security  and  Integrity  of 
Urine  Collections? 

Commenters  made  a  number  of 
suggestions  about  this  section.  One 
commenter  said  that  the  requirement  to 
ensure  that  the  collection  site  is  secure 
before  each  collection  was  too  much 
work.  We  disagree.  Making  this  check  is 
vital  to  the  integrity  of  the  program. 
Several  commenters  suggested  that  we 
clarify  the  requirement  that  a  collector 
can  have  only  one  collection  going  on 
at  a  time  to  allow  a  collector  to  continue 
other  collections  while  another 
emplovee  was  drinking  fluids  in  a  "shy 
bladder"  situation.  We  think  this  is  a 
good  idea  that  would  avoid  potential 
delays  at  collection  sites,  and  we  have 
added  language  to  this  effect. 

The  N'PRM  proposed  that  the  collector 
should  keep  the  collection  container 
within  view  "to  the  greatest  extent  [he 
or  she]  can."  A  few  commenters  thought 
this  requirement  should  be  absolute, 
with  the  consequence  being  a  fatal  flaw 
if  the  collector  let  the  container  out  of 
his  or  her  sight.  We  do  not  believe  that 
the  requirement  should  be  absolute 
While  It  is  important  for  the  collector 
and  the  employee  to  keep  the  specimen 
in  sight,  a  brief  absence  by  the  collector 
ought  not  be  a  reason  for  cancelling  a 
test  that  otherwise  meets  Part  40 
requirements. 

As  commenters  suggested,  we 
clarified  that  authorized  personnel  who 
may  be  present  at  the  collection  site 
may  include  employer  representatives, 
that  no  one  but  direct  observers  and 
monitors  could  be  in  the  urination 
facility  with  an  employee,  and  that 
collectors  can  remove  a  disruptive 
person  from  the  collection  site. 

Section  40.45     What  Form  Is  Used  To 
Document  a  DOT  Urine  Collection:' 

Earlier  this  year  (June  23,  20001,  HHS 
issued  a  new  CCF  for  use  in  both  the 
Federal  employee  and  DOT  drug  testing 
programs.  The  references  to  the  CCF  in 
this  rule  are  to  the  new  form.  Most 
provisions  of  this  rule  become  effective 


on  .\ugust  1 ,  2001 .  the  same  date  use  of 
the  HHS  form  becomes  mandatory  for 
use  in  the  Federal  employee  program. 
(Before  August  1.  2001.  participants  in 
both  programs  have  the  option  of  using 
either  the  old  or  the  new  form.) 
(k>nsequently.  there  will  be  no 
disconnect  between  the  HHS  form 
requirements  and  the  requirements  of 
this  rule. 

A  few  comments  suggested  allowing 
the  collector  to  sign  CCFs  in  advance, 
presumably  to  save  time  during 
collections.  We  think  this  idea  is  fraught 
with  potential  for  misuse  or  theft  of 
signed  forms,  and  we  will  maintain  the 
prohibition  on  this  short  cut.  We  have 
added  a  specific  requirement  for  the 
MRO's  phone  and  fax  numbers,  as  a 
commenter  suggested.  A  few 
commenters  also  suggested  allowing  the 
use  of  foreign-language  versions  of  the 
form  in  the  U.S..  as  well  as  in  other 
countries.  We  have  incorporated  this 
suggestion,  with  the  stipulation  that  use 
of  a  non  English  version  of  the  form  that 
ODAPC  has  reviewed  is  allowable  in 
any  situation  (here  or  in  another 
country)  only  if  both  the  employee  and 
collector  understand  and  can  use  the 
form  in  that  language.  For  example,  a 
collector  who  does  not  read  French 
could  not  use  a  French  language  form, 
even  for  a  French-speaJdng  employee. 

Section  40.47    Mav  Employers  Use  the 
CCF  for  Son-DOT  Collections  or  Non- 
Federal  Forms  for  DOT  Collections? 

Some  commenters  supported 
permitting  the  use  of  the  Federal  CCF 
for  non-DC)T  collections.  Some  of  these 
comments  favored  adding  boxes  to  the 
form  that  collectors  could  check  for 
"DOT"  or  "non-DOT  ■  collections.  We 
have  believed  since  the  beginnings  of 
the  DOT  program  that  if  is  very 
important  to  maintain  "truth  in  testing." 
If  a  form  says  "DOT"  or  "Federal"  on 
it,  despite  whatever  fine  print 
qualifications  or  check  boxes  might  be 
included,  the  form  may  easily  imply  to 
the  employee  that  he  or  she  is  being 
tested  under  Federal  law.  If  this  is  not 
true,  as  in  the  case  of  a  "company 
policy"  test,  then  we  are  knowingly 
misinforming  the  employee.  That  is 
unfair  Moreover,  "company  policy" 
tests  that  do  not  meet  DOT 
requirements,  but  are  conducted  using 
the  CCF,  could  implicate  the  DOT 
program  in  legal  challenges  to  the  non- 
DOT  tests.  We  will  maintain  the  existing 
prohibition. 

Generally,  most  commenters  on  the 
subject  agreed  with  the  NfPRM's 
proposal  to  make  use  of  a  non-Federal 
form  in  a  DOT  test  a  "correctable  flaw." 
A  few  comments  questioned  the  need 
for  the  written  correction.  Correcting  the 


flaw  will  ensure  that  there  was  an 
appropriate  explanation  for  use  of  the 
non-DOT  form  (e.g.,  a  post-accident  test 
where  nothing  else  was  available,  a 
simple  mistake)  and  will  help  to 
educate  the  collector  involved  about  the 
need  to  use  the  correct  form.  We  will 
also  keep  this  provision  in  the  final  rule. 

Section  40.49     What  Materials  Are 
Used  To  Collect  Urine  Specimens? 

There  were  few  comments  on  this 
section,  which  requires  the  use  of  a 
"DOT  Kit"  (see  Appendix  A  for  details). 
Laboratories  and  MROs  should  treat  as 
a  "red  flag"  any  situation  in  which  a 
non-conforming  kit  is  used.  While  use 
of  a  non-conforming  kit  is  not  a  fatal  or 
correctable  flaw  in  the  testing  process, 
laboratories  and  MROs  should,  if  they 
discover  that  a  non-conforming  kit  was 
used  for  a  collection,  check  to  make  sure 
that  correct  collection  procedures  were 
used  and  that  no  fatal  flaws  occurred. 
Use  of  a  nonconforming  kit  is  a  rule 
violation  that  can  subject  the  user  to 
consequences  under  DOT  agency  rules. 

Section  40.51     What  Materials  Are 
Used  To  Send  Urine  Specimens  to  the 
Laboratory? 

This  provision  concerns  shipping 
containers.  In  response  to  a  comment, 
we  have  omitted  a  reference  to  a 
standard  "box."  leaving  the  provision  as 
a  performance  standard  requiring  a 
container  that  adequately  protects  the 
specimen  from  damage  during  shipping. 

Subpart  E— Drug  Test  Collections 

Section  40.61     What  Are  the 
Preliminary  Steps  in  the  Collection 
Process? 

Commenters  responded  to  a  variety  of 
detailed  issues  in  this  section.  With 
respect  to  employees  who  showed  up 
late  for  a  test  or  not  at  all,  severad 
commenters  said  it  was  common  for 
employees  not  to  have  appointments.  As 
a  result,  employees  simply  appeared  at 
the  collection  site,  and  collection  site 
people  had  no  notion  whether  they  were 
on  time  or  not.  Commenters  suggested 
that  the  proposed  "no  show"  provision 
be  limited  to  situations  in  which  the 
collection  site  was  at  the  employee's 
worksite  or  an  appointment  had  been 
scheduled.  We  agree,  and  have  added 
language  to  this  effect. 

Some  commenters  thought  it  was 
unreasonable  to  ask  collection  sites  to 
do  their  work  on  a  timely  basis,  and 
they  therefore  objected  to  the  proposed 
requirement  that  the  collection  process 
begin  without  delay.  We  believe  that,  for 
the  sake  of  both  employers  and 
employees,  timeliness  is  essential  for 
decent  customer  service.  However,  we 


will  respond  to  concerns  about  the 
flexibility  of  this  provision  by  adding 
the  modifier  "undue."  We  will  also  note 
in  §  40.209  that  a  collector  delay  is  not 
a  "fatal  flaw." 

The  NPRM  stated  that  when  alcohol 
and  drug  tests  were  being  given  to  the 
same  employee  at  the  same  site,  the 
alcohol  test  should  be  given  first.  In 
response  to  comments  concerned  about 
backups  in  the  testing  process,  we  have 
provided  additional  flexibility  and 
added  an  example  of  a  situation  in 
which  an  employee's  urine  collection 
might  be  conducted  first. 

The  NPRM  would  have  prohibited  the 
collection  of  urine  from  an  unconscious 
employee  by  means  of  catheterization.  A 
few  comments  asked  for  clarification  in 
other  situations  involving  catheters. 
Some  also  suggested  testing  by 
alternative  means  in  these  cases  [e.g., 
hair,  saliva).  The  Department  is 
clarifying  this  section  to  prohibit 
collecting  urine  by  catheterization  not 
only  from  an  imconscious  employee, 
but  also  from  a  conscious  employee. 
The  former  raises  consent  issues,  and 
the  latter,  even  given  consent,  raises 
safety  issues.  However,  in  the  case  of  an 
employee  who  normally  voids  through 
self-catheterization  (e.g.,  for  medical 
purposes),  the  collector  must  require  the 
employee  to  provide  a  specimen  in  that 
manner. 

With  respect  to  alternative  testing 
technologies  such  as  hair  testing,  saliva 
testing,  and  on-site  testing,  which 
commenters  recommended  in  context  of 
several  sections  of  the  NPRM,  the 
Department  will  wait  upon  the  action  of 
HHS  before  proposing  to  incorporate 
additional  methods.  Approval  of  these 
or  other  methods,  and  establishment  of 
requirements  and  procedures  for  them, 
are  matters  primarily  within  the 
expertise  of  HHS,  which  is  currently 
considering  them  with  the  assistance  of 
the  Drug  Testing  Advisory  Board 
(DTAB). 

Concerning  identification  of 
employees,  commenters  suggested  that  a 
driver's  license  or  similar  government- 
issued  ID  would  be  acceptable  in  lieu  of 
an  employer-issued  credential.  On  the 
other  hand,  some  conunents  pointed  out 
that  the  credibility  of  employer-issued 
ID  might  be  doubtfiil  in  the  case  of  a 
self-employed  individual.  We  have 
modified  the  section  on  both  points.  A 
driver's  license  or  other  government- 
issued  photo  ID  will  be  acceptable,  and 
an  employer-issued  ID  from  an  owner- 
operator  or  other  self-employed  person 
will  not. 

Many  of  the  same  commenters  who 
objected  to  the  proposed  requirement  to 
have  collectors  search  boots  also 
objected,  for  similar  reasons,  to  the 


proposed  requirement  (similar  to  that  of 
the  existing  rule)  to  have  employees 
empty  their  pockets.  We  believe  that 
taking  objects  out  of  one's  pockets  is  a 
minimal  intrusion  into  the  employee's 
privacy,  which  cem  help  deter  and 
detect  some  attempts  to  cheat  on  tests. 
In  addition,  this  is  a  provision  that  is 
paralleled  in  HHS  guidelines.  The  final 
rule  retains  the  proposed  requirement. 

A  few  commenters  objected  to  the 
provision  that  would  bar  requiring 
employees  to  sign  consent  forms, 
waivers,  releases,  etc.  concerning  the 
collection  and  testing  process.  These 
comments  did  not  explain  the  reason 
why  exacting  signatiu^s  on  such 
documents  was  necessary  for  the  DOT 
testing  process,  and  we  do  not  believe 
that  it  is.  We  have  retained  it,  but 
moved  it  to  Subpart  Q  and  made  it 
applicable  to  all  service  agents,  not  just 
collection  sites.  One  comment  suggested 
that  collection  sites  be  able  to  have 
employees  sign  consent  forms  with 
respect  to  non-DOT  tests.  This  rule  does 
not  limit  employers'  or  collection  sites' 
actions  concerning  non-DOT  tests,  but 
the  rule  does  require  strict  separation 
between  DOT  and  non-DOT  testing 
procedures.  This  incliides  separate 
paperwork  for  a  DOT  and  non-DOT  test 
conducted  with  respect  to  the  same 
employee  during  his  or  her  visit  to  a 
collection  site.  Such  a  consent  form 
must  not  be  part  of  the  paperwork  for 
a  DOT  test,  and  it  could  not  apply  to  the 
DOT  test  or  be  filled  out  at  the  same 
time  the  employee  was  filling  out  the 
paperwork  for  die  DOT  test. 

Section  40.63     What  Steps  Does  the 
Collector  Take  in  the  Collection  Process 
Before  the  Employee  Provides  a  Urine 
Specimen? 

Commenters  raised  few  issues 
concerning  this  section.  A  commenter 
wanted  to  eliminate  the  prohibition  on 
the  employee  flushing  the  toilet  after 
providing  the  sample,  but  we  will  retain 
this  provision  because  it  limits 
opportimities  to  flush  away  evidence  of 
adulteration.  (However,  inadvertantly 
flushing  the  toilet  does  not  create  a 
"fatal  flaw.")  Another  commenter 
suggested  training  collectors  in  how  to 
detect  attempts  to  tamper  with 
specimens.  We  think  this  is  a  good  idea, 
and  our  guidance  will  suggest  it. 
However,  we  do  not  think  it  is  necessary 
to  incorporate  it  in  rule  text. 

Section  40.65     What  Does  the  Collector 
Check  for  When  the  Employee  Presents 
a  Specimen? 

Some  conunenters  noted  that  the 
NPRM  omitted  the  existing  provision 
concerning  taking  an  employee's  body 
temperature  when  the  specimen 


temperature  was  out  of  range.  This  was 
intended.  Many  collectors  are  not 
medically  trained,  and  the  accuracy  of 
some  thermometers  is  not  certain.  The 
provision  has  not  been  too  useful  under 
the  existing  rule,  and  we  will  not 
include  it  in  the  final  rule.  Other 
comments  requested  revision  of  the 
temperatiu-e  range  (e.g..  to  be  between 
94  and  100  degrees).  While  this  idea  has 
some  appeal,  we  believe  we  need  to 
keep  Part  40  consistent  with  HHS 
provisions  on  this  matter. 

Other  commenters  asked  for 
clarification  whether,  when  one 
specimen  has  not  met  regulatory 
requirements  (e.g.,  out  of  temperature 
range,  insufficient  volume),  the 
specimen  should  be  sent  to  the 
laboratory  for  testing,  as  well  as  any 
subsequent  specimen  that  is  collected. 
We  agree,  and  have  included  specific 
directions  on  this  point.  For  example, 
when  the  first  specimen  is  out  of 
temperature  range,  and  a  second 
specimen  is  collected  under  direct 
observation,  both  specimens  would  be 
sent  to  the  laboratory  and  tested.  On  the 
other  hand,  if  the  first  specimen  were 
out  of  temperature  range,  and  the 
employee  refused  to  provide  a  second 
specimen  under  direct  observation,  the 
first  specimen  would  be  discai'ded  and 
the  event  simply  treated  as  a  refusal. 

Section  40.67    When  and  How  Is  a 
Directly  Observed  Collection 
Conducted? 

Directly  observed  specimens  are 
controversial  because  of  their  greater 
impact  on  employee  privacy.  They  can 
be  useful  because  they  reduce  the 
opportunity  for  tampering.  On  privacy 
grounds,  some  commenters.  including 
unions  and  some  service  agents,  would 
prefer  not  to  conduct  directly  observed 
collections  at  all.  In  any  case,  these 
commenters  opposed  adding  any 
situations  in  which  direct  obser\'ation 
was  required  or  authorized.  Other 
commenters  said  that  the  benefit  of 
greater  protection  against  specimen 
tampering  warranted  direct  observation 
in  situations  that  suggested  a  heightened 
risk  of  tampering. 

The  Department  agrees  with  the  latter 
comments.  In  situations  that  may  create 
a  higher  risk  or  greater  incentive  for 
tampering  (e.g.,  the  previous  collection 
was  verified  positive,  adulterated,  or 
substituted,  but  the  test  had  to  be 
cancelled  because  the  split  specimen 
was  unavailable  for  testing:  the  previous 
specimen  was  invalid  and  there  was  no 
adequate  medical  explanation; 
temperature  out  of  range:  apparent 
tampering  with  the  specimen  at  the 
collection  site),  the  interests  of  the 
integrity  of  the  testing  process,  with  its 
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safety  implication?,  outweigh  the 
additional  privacy  impact  of  the  direct 
observation  process.  On  the  other  hand, 
dilute  specimens  may  have  a  number  of 
innocent  causes  {eg  ,  someone  likes  to 
drink  a  lot  of  water).  A  dilute  specimen 
does  not  necessarily  implv  the  same 
higher  risk  of  tampering  upon 
recollection,  so  the  final  rule  does  not 
authorize  direct  observation  in  this  t:ase 

The  existing  rule  and  the  NiPRM  both 
called  for  use  of  a  same-gender  direct 
observer.  .Some  comments  objected  to 
this  requirement,  saying  it  created 
practical  problems  in  collection  sites 
that  were  staffed  by  only  one  collector 
Other  commenters  insisted  on  retaining 
this  requirement  as  a  matter  of  pnvacv 
We  believe  there  is  no  alternative  to 
retaining  the  same-gender  observer 
requirement  Use  of  opposite  gender 
observers  would  not  only  go  counter  to 
deeply  held  societal  norms  of  privacy 
(;  p  .  the  basic  reason  for  separate  men's 
and  women's  rest  rooms  in  public 
places),  but  might  raise  genuine  safety 
concerns,  particularly  on  the  part  of 
female  participants.  We  would  point  out 
that  the  observer  need  not  be  a  trained 
collector,  so  that  another  same-gender 
person  could  be  enlisted  for  the  task 

One  commenter  recommended  we 
add  a  provision  telling  the  collector  or 
employer,  as  appropriate,  to  explain  to 
the  employee  why  a  directly  observed 
collection  needs  to  be  conducted.  We 
believe  that  this  is  a  good  idea,  and  we 
have  included  a  requirement  m  the  rule 
to  this  effect 

Section  40.69    Hov^'  Is  a  Monitored 
Collection  Conducted^ 

Much  of  the  comment  on  this  section 
echoed  the  comments  on  §40.41, 
supporting  the  use  of  multistall 
restrooms  as  urination  facilities  and 
urging  the  Department  to  permit  the  use 
of  monitored  collections  at  the 
collection  sites  at  the  employers 
discretion.  The  discussion  of  multistall 
restrooms  and  monitored  collections  in 
§40.41  is  the  Department's  resolution  of 
these  issues.  This  section  sets  forth  the 
procedures  to  be  used  for  monitored 
collections. 

A  few  commenters  focused  on  the  use 
of  toilet  bluing  agents  in  monitored 
collections.  They  suggested  that  bluing 
not  be  required  except  in  the  toilet  the 
employee  is  using  while  providing  the 
specimen.  We  agiee  with  this  point  with 
respect  to  a  monitored  coilet:tion.  In  a 
case  in  which  a  collection  uses  a 
multistall  restroom  as  a  urination 
facility  but  does  not  conduct  monitored 
collections,  however,  all  toilets  must  be 
secured,  including  the  use  of  bluing. 

A  number  of  commenters  again 
objected  to  the  requirement  that  the 


monitor  be  of  the  same  gender  as  the 
employee,  essentially  for  the  same 
reasons  that  commenters  objected  to  the 
same  gender  requirement  for  direct 
observers.  They  added  that,  in  the  case 
of  monitors,  there  is  a  less  intense 
privacv  concern  because  the  monitors 
do  not  actually  watch  the  employee 
urinate  We  agree  that  the  privacy 
concern  is  less  intense  in  this  case,  and 
for  that  reason  we  permit  the  use  of 
opposite-gender  monitors  who  are 
medical  professionals.  Medical 
professionals  are  trained  to  conduct 
themselves  properly  and  are  less  likely 
than  other  persons  to  raise  privacy  and 
safety  concerns  among  employees.  But 
legitimate  privacy  and  safety  concerns 
still  exist  to  a  degree  in  the  monitored 
collection  situation,  and  we  believe  that 
monitors  who  are  not  medical 
professionals  should  continue  to  be  the 
same  gender  as  the  employee,  as  under 
the  current  rule. 

Section  40  71     How  Does  the  Collector 
Prepare  the  Specimens^ 

Proposed  §40.71.  concerning  single 
specimen  collection  procedures,  has 
been  deleted,  as  all  collections  will  now 
be  split  specimen  collections.  This 
section  is  based  on  proposed  §40.73. 
There  were  few  comments  on  this 
section.  One  suggested  that  the  failure  of 
the  employee  to  initial  the  tamper- 
evident  seals  be  regarded  as  a  refusal  to 
test.  We  do  not  think  that  that  is  the  best 
solution  to  this  problem.  The  individual 
has.  after  all,  provided  a  specimen.  By 
having  the  collector  note  the  problem  in 
the  remarks  line  of  the  form,  we 
preserve  a  record  that  the  collection 
proceeded  properly.  In  this  section,  we 
also  clarifv  at  several  points  that  the 
collector,  not  the  employee,  performs 
several  tasks. 

Section  40. 73     How  Is  the  Collection 
Process  Completed'f 

This  section  is  based  on  §40.75  of  the 
NPRM.  (Icmimenters  addressed  a 
number  of  technical  points.  Some 
ccjmmenters  wanted  to  put  a  time  line 
in  the  section  to  expedite  proceedings. 
We  agree,  and  we  have  added  a  24-hour/ 
next  business  day  requirement  for 
transmittal  of  relevant  copies  of  the  CCF 
and  the  specimen  itself.  As  another 
commenter  suggested,  we  do  encourage 
the  immediate  faxing  of  CCF  copies  to 
the  MRO  and  DER. 

.\  commenter  asked  that  we 
specifically  prohibit  employees  from 
providing  medical  information  on  the 
CCF.  We  agree,  and  we  have  spelled  out 
this  point  in  §  40.61(g).  Another 
commenter  suggested  deleting  the 
requirement  for  a  "box  "  as  the  shipping 
container.  We  have  deleted  this 


requirement  as  a  matter  of  flexibility, 
both  here  and  in  Appendix  A,  though 
we  retain  mention  of  a  box  as  an 
example  of  something  that  can  be  a 
shipping  container. 

A  commenter  suggested  that  we 
eliminate  the  proposed  requirement  to 
note  the  entry  for  a  specific  courier  or 
shipping  service  on  the  CCF  This 
requirement  is  part  of  the  HHS  CCF  and 
instructions,  so  for  consistency's  sake 
we  will  retain  it.  However,  we  also 
specify  in  §  40.209  that  omitting  this 
information  is  not  a  fatal  flaw. 

As  indicated  previously,  the  shipping 
container  seal  was  used  primarily  to 
seal  the  shipping  container  (box). 
Laboratories  still  tested  the  specimens 
when  the  shipping  container  seal  was 
broken,  provided  the  seals  on  the  bottles 
remained  intact.  Based  on  this  fact,  we 
have  removed  the  requirement  for  a 
shipping  container  seal  to  be  placed  on 
a  shipping  container.  The  same 
rationale  applies  to  placing  a  shipping 
container  seal  on  the  plastic  bag.  The 
construction  of  the  plastic  bag  is  such 
that  any  tampering  will  be  evident,  even 
without  the  seal.  Consequently,  the  final 
rule  does  not  include  any  requirement 
for  placing  a  shipping  container  seal 
across  the  opening  of  the  plastic  bag  or 
for  the  collector  to  sign  or  initial  and 
date  such  a  seal. 

Subpart  F — Drug  Testing  Laboratories 

Section  40.81     What  Laboratories  Mav 
Be  Used  for  DOT  Drug  Testing? 

The  only  comments  on  this  section 
concerned  the  application  of  the  PIE 
process  to  laboratories.  Some 
laboratories  and  other  commenters 
believed  laboratories  should  not  be 
subject  to  PIEs,  since  they  are  subject  to 
HHS  certification  requirements.  We 
believe  that  laboratories  are  service 
agents  providing  services  to  DOT- 
regulated  employers  no  less  than  other 
parties  subject  to  the  PIE  provision. 
Moreover,  some  Part  40  requirements 
affecting  laboratories  [e.g.,  information 
release,  conflicts  of  interest,  validity 
testing  requirement)  are  not  enforced  by 
HHS  through  its  certification 
procedures.  For  these  reasons,  we 
believe  laboratories  should  remain 
subject  to  the  PIE  process.  However,  we 
specify  in  §40.365  that  the  Department 
does  not  intend,  as  a  matter  of  policy, 
to  initiate  a  PIE  proceeding  concerning 
a  laboratory  with  respect  to  matters  on 
which  HHS  has  taken  action  under  its 
certification  process. 

Section  40.83    How  Do  Laboratories 
Process  Incoming  Specimens? 

We  have  added  a  provision  to  this 
section  specifically  requiring 


laboratories  to  comply  with  HHS 
guidelines  concerning  accessioning  and 
processing  specimens.  We  do  not 
believe  it  is  necessary  to  duplicate 
significant  portions  of  the  HHS 
guideline  provisions  concerning 
laboratory  processing  of  specimens,  and 
we  have  therefore  eliminated  some 
provisions  of  the  proposed  Subpart  F, 
such  as  §40.87  and  portions  of  this 
section  and  §40.95. 

Some  commenters  addressed  the 
portion  of  the  NPRM  that  discussed 
situations  in  which  the  color  of  the 
primary  and  split  specimen  differ. 
Because  we  will  require  a  standardized 
collection  kit  using  a  single  collection 
container,  we  believe  that  specimens 
failing  to  be  color-coordinated  should 
no  longer  be  a  problem,  so  we  have 
deleted  this  provision.  This  material  is 
covered  in  the  HHS  guidelines,  so  we  do 
not  need  to  repeat  it  here.  We  did 
incorporate  a  commenter's  suggestion  to 
direct  the  laboratory  to  retain  a 
specimen  for  five  working  days  while 
waiting  for  the  correction  of  a 
correctable  flaw. 

A  few  commenters  recommended 
that,  when  a  laboratory  notes  that  a  split 
specimen  is  unavailable  for  testing,  the 
laboratory  should  cancel  the  test  then 
and  there.  We  disagree.  Most  tests  turn 
out  to  be  negative,  and  employees  do 
not  request  a  test  of  the  split  specimen 
in  all  other  cases.  Therefore,  there  is  a 
good  probability  that  the  test  of  the 
primary  specimen  will  not  turn  out  to 
be  futile. 

Section  40.85     What  Drugs  Do 
Laboratories  Test  for? 

Section  40.87    What  Are  the  Cutoff 
Concentrations  for  Initial  and 
Confirmation  Tests? 

These  technical  sections  have 
changed  very  little  from  the  existing 
rule.  A  few  commenters  supported,  and 
a  few  others  opposed,  allowing  to  test 
for  other  drugs  (e.g.,  barbiturates, 
benzodiazopenes,  "designer  drugs")  in 
addition  to  the  "HHS  five."  This  issue 
has  been  debated  fi-om  the  inception  of 
the  program.  As  the  Department  has 
said  in  the  past,  we  believe  the  stability 
and  reliability  of  the  program  are  well 
served  by  limiting  testing  to  the  "HHS 
five."  HHS  has  established  testing 
protocols  and  cutoffs  for  these  drugs, 
and  laboratories  are  subject  to  HHS 
certification  for  testing  of  these  five 
drugs.  This  is  not  true  for  other  dhigs. 


Section  40.89    Are  Laboratories 
Required  To  Conduct  Validity  Testing? 

Section  40.91     What  Validity  Tests 
Must  Laboratories  Conduct  on  Primary 
Specimens? 

Section  40.93    What  Criteria  Do 
Laboratories  Use  To  Establish  That  a 
Specimen  Is  Dilute  or  Substituted? 

Section  40.95     What  Criteria  Do 
Laboratories  Use  To  Establish  That  a 
Specimen  Is  Adulterated? 

These  sections  are  the  laboratory- 
related  provisions  concerning  validity 
testing.  We  discussed  validity  testing 
extensively  in  the  "Principal  Policy 
Issues"  portion  of  the  preamble, 
including  issues  pertaining  to  the 
scientific  validity  of  adulteration  and 
substitution  criteria. 

Section  40.89(b)  states  that 
laboratories  continue  to  be  authorized  to 
conduct  validity  testing.  This  sentence 
is  included  to  avoid  anyone  mistakenly 
concluding  that,  imtil  validity  testing 
becomes  mandatory,  there  is  a  question 
about  whether  it  can  remain  a  voluntary 
part  of  the  DOT  drug  testing  program,  as 
it  is  today.  (The  parallel  section  of  the 
amendments  to  current  Part  40, 
§  40.205(b),  is  for  the  same  purpose.) 
When  HHS  issues  its  mandatory 
requirements  on  validity  testing,  DOT 
will  amend  §  40.89(c)  to  insert  a  date  on 
which  DOT  will  require  all  DOT 
specimens  to  be  subject  to  validity 
testing.  We  would  not  make  this  date 
earlier  than  August  1,  2001,  even  if  HHS 
issues  its  requirements  before  that  date. 

As  noted  in  that  discussion,  this  rule 
will  not  specify  adulterants  that  must  be 
tested,  given  the  changes  that  can  be 
expected  in  the  popularity  of  various 
substances.  However,  we  expect 
laboratories  to  be  able  to  identify  all 
those  listed  in  up-to-date  HHS  guidance 
or  rules.  For  example,  we  have  not 
listed  nitrites  in  this  rule,  but  current 
HHS  guidance  Ccdls  on  laboratories  to 
test  for  nitrites.  If  nitrites  cease  to  be  a 
significant  adulterant,  and  other 
substances  arise  to  take  its  place,  HHS 
guidance  or  rules  will  change  as  well. 

One  point  we  believe  to  be  quite 
important  is  that  laboratories  should 
remain  vigilant  for  new  adulterants.  If  a 
laboratory  finds  a  substance  it  cannot 
identify  that  appears  to  act  as  an 
adulterant  or  interfering  substance,  the 
rule  directs  the  laboratory ,  after 
checking  with  another  laboratorv*,  to 
inform  ODAPC  and  HHS  about  it.  Doing 
so  will  enable  us  to  react  as  quickly  as 
possible  to  new  adulterants  being 
marketed. 

We  also  note  that,  while  the 
requirements  for  split  specimen  testing 
for  adulterated  and  substituted 


specimens  and  MRO  review  will  take 
effect  within  30  days  of  the  publication 
of  this  rule,  mandatory  validity  testing 
is  not  required  to  begin  until  further 
notice  from  DOT.  We  will  issue  this 
notice  in  conjunction  with  the  issuance 
by  HHS  of  its  mandatory  requirements 
for  validity  testing.  We  hope  that  this 
will  be  on  or  before  August  1,  2001. 
This  should  give  those  laboratories  who 
currently  are  not  conducting  validity 
testing  sufficient  time  to  prepjue  to 
implement  these  requirements  fully. 

Section  40.97    What  Do  Laboratories 
Report  and  How  Do  They  Report  It? 

This  section  is  based  on  parts  of 
proposed  §§40.95  and  40.97.  Some 
portions  have  been  deleted  as 
duplicative  of  HHS  materials.  The  topic 
of  greatest  interest  to  commenters  was 
the  proposal  to  continue  the  current 
requirement  that  laboratories  transmit 
test  results  directly  to  MROs,  without 
using  a  C/TPA  or  some  other  party  as  an 
intermediary.  C/TPAs  made  many  of  the 
same  arguments  on  this  point  as  they 
did  with  respect  to  the  transmission  of 
results  from  the  MRO  to  the  employer. 

There  is  only  one  party  in  the  DOT 
drug  testing  system  who  is  entitled  to 
see  a  confirmed  laboratory  result.  That 
is  the  MRO.  Other  parties,  including 
collectors,  employers  (except  in  a 
limited  way  if  a  stand-down  waiver  is 
granted),  SAPs,  and  C/TPAs  are  not. 
These  other  parties  are  entitled  to  learn 
of  a  result  only  after  the  MRO  has 
verified  it.  To  permit  a  C/TPA  to  receive 
a  confirmed  laboratorv-  result  and  then 
transmit  it  to  the  MRO  would  directly 
violate  this  key  principle.  We  do  not 
think  that,  in  the  present  state  of  the 
health  care  industry,  there  should  be 
serious  problems  with  MROs  having 
appropriate  technology  to  receive 
results. 

As  discussed  in  the  "Primarv-  Policy 
Issues"  part  of  the  preamble,  the 
Department  has  agreed  to  permit  C/ 
TPAs  to  act  as  intermediaries  in 
transmitting  results  from  MROs  to 
employers.  However,  we  believe  that 
this  situation  is  quite  different  from 
allowing  C/TPAs  to  act  as  an 
intermediary  in  transmitting  laboratorv' 
results  to  the  MRO. 

A  number  of  commenters  supported 
allowing  the  electronic  transmission  of 
result  reports,  especially  negatives. 
Paragraph  (h)  of  this  section  does  permit 
considerable  use  of  electronic  methods. 
Bevond  that,  the  Department  will 
consider  additional  use  of  electronic 
methods  through  the  advisorv' 
committee  process  discussed  in  the 
"Primary  Policy  Issues"  portion  of  the 
preamble. 
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The  NPRM  mentioned  transmitting 
negative  results  within  72  hours.  Some 
commenters  thought  this  period  should 
be  shortened  to  24  or  48  hours,  while 
one  laborator\'  thought  it  would  be  too 
burdensome  to  use  couriers  on 
weekends  to  meet  this  goal.  The  final 
rule  says  that  results  should  be 
transmitted  to  the  MRO  on  the  same  dav 
or  business  day  after  review  by  the 
certifying  scientist  is  complete.  Besides 
taJdng  care  of  any  weekend  worries,  this 
provision,  in  tandem  with  the  use  of 
electronic  methods  permitted  under  the 
rule,  should  result  in  expeditious 
transmission  of  results. 

Section  40  99  How  Long  Does  the 
Laboratory-  Retain  Specimens  After 
Testing:' 

We  have  simplified  this  section. 
Specimens  which  were  positive, 
adulterated,  substituted,  or  invalid  must 
be  kept  for  one  year  In  response  to 
requests  from  commenters,  we  have 
provided  that  the  laboratory  must  keep 
the  specimens  longer  only  if  they 
receive  a  request  from  an  employer, 
employee.  MRO.  C/TPA.  or  DOT  agency 
representative.  Absent  such  a  request, 
the  laboratory"  may  discard  the 
specimen.  This  rule  applies  to  primary^ 
and  split  specimens  alike.  With  respect 
to  negative  tests  and  specimens  rejected 
for  testing  {eg  .  because  of  a  fatal  or 
uncorrected  flaw),  the  laboratory  should 
follow  HHS  guidance.  We  do  not  believe 
it  IS  necessary  to  restate  tbe  guidance 
here. 

Section  40.101     What  Relationship  May 
a  Laboratory  Have  With  an  MRO' 

This  section  focuses  on  potential 
conflicts  of  interest  between  MROs  and 
laboratories.  We  discussed  comments  on 
this  issue  and  the  Department's 
responses  in  the    Principal  Policy 
Issues  "  portion  of  the  preamble. 

Section  40.103     What  Are  the 
Requirements  for  Submitting  Rlind 
Specimens  to  a  Laboratory? 

The  NTRM  proposed  to  reduce  the 
number  of  blind  specimens  emplovers 
and  other  program  participants  were 
required  to  send  to  laboratories.  We 
made  this  proposal  because  it  would 
reduce  costs  and  burdens  and  because 
the  laboratorv-  testing  program  appears 
to  be  running  ven."  smoothly.  Comments 
were  divided  on  this  issue.  A  majority 
of  commenters.  especially  from 
employers  and  their  groups,  supported 
the  proposal.  Some  said  they  had  never 
heard  of  a  laboratorv-  error.  Others  said 
that  blind  specimen  testing  had  outlived 
its  usefulness  and  should  be  eliminated. 
On  the  other  hand,  a  number  of 
commenters  said  that  to  reduce  the 


number  of  blind  specimens  would 
endanger  the  accuracy  and  integrity  of 
the  laboratory  testing  program. 

We  also  received  a  number  of 
comments  saying  that  if  we  make 
validity  testing  mandator},',  adulterated 
and  substituted  samples  should  also  be 
included  in  the  blind  testing  program. 
Some  commenters  expressed  concern 
about  being  able  to  find  adulterated 
blind  specimens.  A  few  comments  from 
TPAs  suggested  that  they  should  not 
have  to  send  in  blind  specimens,  even 
when  they  submitted  more  than  2000 
specimens  in  the  aggregate,  because 
doing  so  should  remain  the  individual 
employer's  responsibility. 

The  Department  believes  the  NPRM 
proposed  a  good  balance  between 
considerations  of  reducing  burdens  and 
maintaining  an  effective  check  on 
laboratory  performance.  We  have  had 
few  if  any  laboratory  accuracy  problems 
over  the  history  of  the  program,  and  we 
believe  that  we  can  continue  to  ensure 
that  this  pattern  continues  while 
reducing  burdens  and  costs  on 
participants.  We  agree  that  adulterated 
and  substituted  specimens  should  be 
made  part  of  the  blind  specimen  testing 
program,  and  we  have  consequently 
changed  the  proportions  of  specimens 
in  the  program  to  be  75  percent 
negative,  15  percent  positive,  and  10 
percent  adulterated  or  substituted.  This 
is  particularly  important  given  the 
recent  problems  at  some  laboratories 
concerning  validity  testing.  Given  that 
this  provision  will  not  take  effect  until 
next  August,  we  think  that  producers 
will  have  time  to  market  adulterated 
and  substituted  blind  specimens. 

We  believe  that  any  organization  that 
transmits  to  laboratories  the  requisite 
number  of  specimens  in  the  aggregate 
should  be  responsible  for  participating 
in  the  blind  testing  program.  This  is  true 
no  matter  whether  the  organization  is  an 
employer,  a  C/TPA.  or  some  other 
service  agent.  The  structure  of  the 
organization  is  irrelevant  for  this 
purpose.  To  decide  otherwise  would 
permit  large  gaps  in  the  blind  testing 
program.  If  100  employers  with  20 
employees  each  are  served  by  a  C/TPA. 
and  the  C/TPA  does  not  submit  blind 
specimens,  then  no  one  will  submit 
such  specimens  with  respect  to  these 
employees,  since  each  of  the  employers 
is  too  small  on  its  own  to  be  required 
to  participate.  Permitting  this  gap  to 
exist  would  be  disadvantageous  from 
the  program  integrity  standpoint. 

We  would  also  point  out  that  C/TPAs, 
in  virtually  everv  other  area  of  program 
administration,  assert  that  thev  can 
perform  a  multitude  of  functions  for 
everyone  involved  in  the  program.  We 
do  not  see  any  compelling  reason  for 


looking  differently  at  their  involvement 
in  blind  specimen  testing. 

Section  40. 1 05     What  Happens  if  the 
Laboratory  Reports  a  Result  Different 
From  That  Expected  for  a  Blind 
Specimen? 

Some  commenters  objected  to  the 
proposed  requirement  for  notification  of 
DOT  in  the  event  of  a  laboratojy  error, 
or  to  the  idea  that  ODAPC  could  direct 
laboratories  to  take  corrective  action. 
The  main  argiunent  of  these  comments 
was  that  HHS  had  what  they  viewed  as 
exclusive  jurisdiction  over  testing 
matters,  on  which  DOT  should  not 
infringe.  We  have  refocused  the  section 
on  unexpected  blind  specimen  results. 

The  Department  would  always 
coordinate  closely  with  HHS  on  matters 
affecting  laboratories,  as  indeed  we  have 
done  in  drafting  this  provision.  The  fact 
remains  that  many  MROs  and  other 
participants  in  the  DOT  program  have 
their  primary  Federal  agency 
relationship  with  DOT  agencies,  and  it 
makes  sense  to  have  them  report 
problems  to  DOT.  It  is  also  important  to 
realize  that  testing  laboratories,  while 
certified  by  HHS,  receive  significantly 
more  specimens  as  a  result  of  the  DOT 
program  than  as  a  result  of  the  Federal 
employee  testing  program.  Under  these 
circumstances,  a  DOT  role  in  noting  and 
helping  to  correct  any  laboratory-related 
problems  affecting  the  DOT  program 
seems  most  appropriate. 

Because  we  are  requiring  blind 
specimens  in  connection  with  validity 
testing,  this  section  necessarily  covers 
errors  in  validity  testing. 

Section  40.107    Who  May  Inspect 
Laboratories? 

In  response  to  comments,  we  are 
clarifying  that  the  employers  who  may 
inspect  laboratories  are  those  who  use 
or  are  negotiating  to  use  its  services  for 
DOT-regulated  testing. 

Section  40.109     What  Documentation 
Must  the  Laboratory  Keep,  and  for  How 
Long? 

The  Department  has  simplified  this 
section  and  acted  to  reduce  paperwork 
burdens,  as  a  number  of  commenters 
recommended.  All  records  supporting 
test  results  and  those  cited  in  §40.111 
must  be  kept  for  two  years,  unless  an 
MRO,  employer,  employee,  or  DOT 
agency  representatives  requests  an 
extension  within  the  two-year  period 
(e.g.,  for  litigation  purposes).  If  no  such 
request  is  received,  the  laboratory  may 
discard  the  records. 


Section  40.111     When  and  How  Must  a 
Laboratory  Disclose  Statistical 
Summaries  and  Other  Information  It 
Maintains? 

The  NPRM  proposed  to  reduce 
paperwork  burdens  by  reducing  the 
reporting  frequency  for  this  information 
from  quarterly  to  semi-annually.  A 
number  of  comments  supported  this 
reduction.  Other  commenters  favored 
eliminating  the  requirement  altogether, 
or  at  least  for  small  employers,  on 
burden  and  cost  reduction  grounds.  We 
believe  that  cutting  the  reporting  burden 
in  haK  is  a  sufficient  burden  reduction 
on  this  item  and  that  even  small 
employers  will  find  summarized 
information  on  their  workforce's 
participation  useful.  We  imderline  the 
fact  that  the  smallest  employers, 
laboratories  and  C/TPAs  will  not 
experience  the  burden  of  sending  "non- 
reports,"  since  there  is  no  requirement 
to  send  a  letter  saying  there  is  nothing 
to  report  unless  specifically  requested  as 
part  of  a  DOT  audit.  This  will  further 
reduce  the  paperwork  burden  of  the 
rule. 

Section  40.113    Where  Is  Other 
Information  Concerning  Laboratories 
Found  in  This  Regulation? 

This  is  a  cross-reference  section  to 
inform  readers  where  they  may  find 
other  material  relevant  to  laboratories' 
participation  in  the  program. 

Subpart  G — Medical  Review  Officers 
and  the  Verification  Process 

Section  40.121     Who  Is  Qualified  To 
Act  as  an  MRO? 

The  Department  believes  that  MROs 
play  a  key  role  in  maintaining  a  fair  and 
accurate  drug  testing  program.  Ensuring 
that  MROs  are  in  the  best  possible 
position  to  play  this  role  requires,  in  our 
view,  that  they  be  well  trained  both  in 
the  substance  of  drug  testing  issues  and 
the  rules  they  are  called  on  to  apply.  For 
these  reasons,  the  NPRM  proposed  that 
MROs  participate  in  a  training  course 
every  two  years  or,  in  the  alternative, 
self-certify  that  they  have  reviewed  and 
understand  these  rules. 

Commenters  raised  a  number  of 
issues.  First,  some  commenters  said  that 
groups  of  health  professionals  other 
than  physicians,  like  chiropractors, 
nurse  practitioners,  and  physicians' 
assistants,  should  be  able  to  be  MROs. 
They  perform  other  functions  like 
physicians  {e.g.,  DOT  physical 
examinations  for  commercial  drivers) 
and  are  qualified  to  perform  this  one, 
commenters  asserted.  The  Department 
does  not  agree  with  this  assertion.  That 
other  health  professionals  have  some 
training  similar  to  that  of  physicians  is 


undeniable,  but  the  Department  believes 
that  the  variety  and  depth  of  expertise 
needed  to  carry  out  MRO 
responsibilities  effectively  is  unlikely  to 
be  found  in  other  health  professionals. 
There  are  clearly  differences  in  the  level 
of  training  needed  to  qualify  for  the 
various  health  professions,  and  we 
believe  that  only  those  professionals 
with  the  highest  level  of  training  should 
play  this  key  role.  Being  qualified  to 
perform  routine  physical  examinations, 
for  example,  is  not  necessarily  the  same 
thing  as  being  able  to  make  capably  the 
difficult  judgment  calls  that  MROs  are 
called  upon  to  make. 

Second,  many  commenters  disagreed 
with  the  proposal  to.  allow  self- 
certification  of  training.  More  formal 
training,  including  a  certification 
program,  was  necessary,  commenters 
said.  Commenters  pointed  to  three 
existing  MRO  training  and  certification 
programs  as  models  for  what  the 
Department  should  require.  These  have 
a  five-year  retraining  cycle,  and  a 
niunber  of  commenters  thought  that  five 
years,  as  opposed  to  two,  was  sensible. 
On  the  other  hand,  a  smaller  number  of 
commenters  opposed  additional  training 
requirements  for  MROs,  saying  it  would 
drive  up  the  cost  and  difficulty  of  being 
an  MRO,  and  hence  reduce  the  supply 
of  MROs  available  to  employers. 

The  Department  is  modifying  this 
section  in  response  to  these  conunents. 
We  are  persuaded  that  MROs,  given 
their  critical  role,  should  not  only  havp 
the  highest  professional  credentials  to 
begin  with,  but  also  receive  formal 
training  in  the  rules  and  decision 
process  of  their  critical  role  in  this 
program.  Therefore,  we  are  dropping  the 
self-certification  proposal  of  the  NPRM. 
We  will  require  MROs  to  take  a  formal 
training  course,  like  one  of  the  three 
national  programs  ciurently  being 
offered.  We  will  also  require  an 
examination  administered  by  a 
nationally-recognized  MRO  professional 
certification  board.  We  are  not  requiring 
"certification"  of  MROs,  as  such, 
however.  While  people  who  take  the 
MRO  coiu-ses  typically  get  a 
"certificate"  from  the  program,  DOT  is 
not  certifying  doctors  in  a  way 
analogous  to  the  way  that  the  FAA 
certificates  pilots.  We  believe  that 
certification  by  professional 
organizations  is  beneficial,  but  we 
believe  that  there  are  sufficient  market 
incentives  for  certification  that  we  do 
not  need  to  require  it  in  this  rule. 
Finally,  we  are  adding  a  continuing 
education  requirement  to  ensure  that 
MROs  keep  up  with  changes  and 
developments  in  the  field  and  the  DOT 
program. 


The  final  rule  establishes  a  phase-in 
period  for  this  training  requirement.  For 
example,  if  a  doctor  is  currently  acting 
as  an  MRO,  but  has  not  yet  had  a  formal 
training  course,  the  doctor  would  have 
until  January  2003  to  meet  the 
requirement.  This  should  prevent  any 
difficulty  caused  by  lack  of  training  sites 
or  dates  convenient  for  a  particular 
physician. 

Costs  for  existing  MRO  training 
courses  tend  to  average  around  S750. 
including  the  examination,  and  the 
courses  take  a  weekend.  This  low  cost 
and  time  commitment  suggest  that  this 
training  requirement  should  not  dry  up 
the  supply  of  MROs. 

Like  other  participants,  MROs  would 
have  to  maintain  their  own 
documentation  of  training  and 
qualification,  which  they  must  provide 
on  request  to  representatives  of  the 
Department  and  employers  and  service 
agents  who  are  using  or  negotiating  to 
use  their  services. 

One  issue  about  which  the 
Department  inquired  in  the  preambl    .u 
the  NPRM  concerned  issues  of  MRO 
work  that  goes  across  state  lines. 
Commenters  expressed  the  concern  that 
some  state  medical  regulatory 
organizations  may  attempt  to  assert  that 
only  doctors  licensed  in  a  particular 
state  could  perform  MRO  services  with 
respect  to  employees  located  in  that 
state.  The  Department  shares  these 
commenters'  concern.  This  is  a  national 
program,  and  MROs  often  perform  their 
duties  for  employees  located  in  many 
states.  Consequently,  this  section 
specifically  provides  that  a  physician 
licensed  to  practice  in  any  jurisdiction 
[e.g.,  a  state  or  province  of  the  United 
States,  Canada  or  Mexico,  consistent 
with  NAFTA  requirements)  and  meeting 
other  MRO  requirements  is  authorized 
to  act  as  an  MRO  with  respect  to 
employees  located  in  any  jurisdiction. 
We  would  regard  any  attempt  by  a  state 
medical  regulatory  organization  to  limit 
the  geographic  scope  of  an  MROs  work 
as  pre-empted  under  the  pre-emption 
provisions  of  DOT  agency  rules. 

Section  40. 123     What  Are  the  MROs 
Responsibilities  in  the  DOT  Drug 
Testing  Program? 

There  were  a  few  comments  on  this 
section.  One  commenter  liked,  and 
another  disliked,  referring  to  the  MRO 
as  a  gatekeeper  for  the  accuracy  and 
integrity  of  the  process.  Another 
suggested  that  the  MRO  should  be  an 
advocate  for  the  accuracy  and  integrity 
of  the  process.  We  have  kept  the 
gatekeeper  term  and  added  the  idea  of 
being  a  program  advocate.  As  other 
commenters  agreed,  independence  and 
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impartiality  are  essential  to  the  MRO's 
rol«. 

One  comnienter  thi)U!;ht  that  tin- 
NPRM  assumed,  incorrectly,  that  MROs 
were  snlo  practitioners  This  commonter 
pointed  out  that  there  are  MRO 
organizations  with  multiple  MKOs  who 
perform  drug  testing  program  functions. 
We  are  ver\'  aware  of  this  phenomenon. 
which  is  not  surprising  given  the 
emphasis  (m  group  practice  in  todays 
health  care  industry.  Nevertheless,  each 
MRO  retains  mdividual  responsihilitv 
for  his  or  her  actions.  Ciroups  don't 
verify  test  results.  in(ii\iduai  doctors  do 
It  IS  the  individual  doctor  who  must 
make  a  decision  and  sign  off  on  the 
result. 

One  employer  organization  was 
concerned  that  the  N'PRM  placed  in  the 
hands  of  MROs  tasks  that,  m  its  view, 
properly  belong  to  the  employer.  like 
providing  feedback  to  collection  sites 
and  laboratories  on  performance  issues. 
We  have  added  "employers"  to  the  list 
of  persons  with  whom  it  is  appropriate 
for  MROs  to  communicate  At  the  same 
time,  however,  we  do  not  believe  that  it 
is  consistent  with  the  independence  and 
impartiality  of  the  MRO  for  emplovers 
to  limit  the  contact  of  MROs  with  other 
parties. 

In  particular,  we  believe  that  no  other 
party  may  legitimately  attempt  to 
interfere  with  the  opportunitv  of  an 
MRO  to  communicate  with  DOT  agencv 
representatives  about  drug  testing 
program  matters  For  this  reason,  we 
have  added  language  specificallv 
prohibiting  anyone  from  interfering 
with  an  MROs  access  to  DOT  personnel 
or  retaliating  against  an  MRO  for 
communicating  with  the  Department. 

We  became  convinced  of  the  necessity 
of  this  provision,  in  part,  because  of  an 
instance  in  which  an  MRO  raised  an 
issue  about  a  decision  of  a  major 
transportation  employer,  who  had  in 
turn  been  given  questionable  advice  by 
a  service  agent.  The  MRO  brought  the 
matter  to  the  Department's  attention. 
The  Department  wrote  a  letter  to  the 
employer  correcting  its  understanding 
of  the  issue  in  question.  The  emplover 
responded  by  directing  the  MRO  not  to 
communicate  with  DOT  and 
subsequently  terminated  the  MRO's 
services.  The  Department  wants  to  put 
all  parties  on  notice  that  conduct  of  this 
kind  is  not  permitted  bv  the  new 
regulation  and  in  future  wUl  subject 
violators  to  enforcement  action  bv  DOT 
agencies,  in  the  case  of  employers,  or 
PIE  proceedings,  in  the  case  of  service 
agents. 

As  a  number  of  commenters  noted, 
since  MROs  will  be  involved  in 
reviewing  validity  testing  results,  thev 
will  need  to  be  prepared  for  the 


verification  process  in  adulteration  and 
substitution  situations.  This  section 
now  refers  to  this  facet  of  the  MRO's 
duties. 

In  addition,  the  rule  does  not  deem 
MROs.  in  working  with  employees 
uiidt!r  this  program,  to  have  established 
a  doctor-patient  relationship  with  them. 
Doctors  are  not  diagnosing  or  treating 
employees  they  encounter  in  their  role 
as  MROs;  they  are  using  their  medical 
e.xpertise  to  make  decisions  in  the 
conte.xt  of  a  forensic  program.  In  the 
Department's  view,  drug  and  alcohol 
tests  are  not  properly  viewed  as  medical 
examinations  or  procedures, 
notwithstanding  the  involvement  of 
medicallv-trained  personnel  in  their 
administration. 

Section  40.125     What  Relationship  May 
an  MRO  Have  With  a  Laboratory? 

This  sectiim  is  the  reciprocal  of 
!»40.101.  prohibiting  improper  MRO- 
laboratorv  relationships.  It  refers  to  the 
same  improper  relationships  listed  in 
§40.101  and  directs  MROs  to  sign  a 
statement  that  they  have  no  conflicts  of 
interest  or  other  improper  relationships 
with  laboratories. 

Commenters  generally  concurred  with 
this  provision,  agreeing  with  the  need  to 
keep  MRO  and  laboratory  functions 
separate  One  commenter  said  that 
MROs  should  be  able  to  provide  a  list 
of  laboratories  to  customers  and 
laboratories  should  be  able  to  refer 
customers  to  MRO  certifving 
organizations  We  do  not  endorse  this 
practice,  though  the  names  of  HHS- 
certified  laboratories  and  groups  that 
train  MROs  are  matters  of  public  record 
that  no  one  can  be  forbidden  from 
sharing.  Another  commenter  asked  how 
the  provisions  of  this  section  would  be 
enforced.  The  answer  is  through  the  PIE 
process.  Another  c;ommenter  asked  that 
we  specifically  prohibit  having  MROs  or 
MRO  staff  w  ithin  a  lab  facility.  The  list 
of  prohibited  relationships  in  §40.101 
includes  this  item. 

Section  40.127  What  are  the  MROs 
Functions  in  Reviewing  Negative  Test 
Results? 

Commenters  raised  two  main  issues 
concerning  this  section.  While  some 
commenters.  mindful  of  the  necessan,- 
role  of  the  MRO  in  quality  control  for 
the  testing  process,  supported  MRO 
review  of  negative  test  results,  most  of 
those  commenting  said  that  the  review- 
requirements  were  too  burdensome.  It 
was  not  necessary  for  MROs  to  review 
10  percent  of  negative  results,  they  said. 
and  this  would  raise  costs  that  would  be 
passed  on  to  employers.  These 
commenters  appeared  to  view  the 
processing  of  negative  results  as  a 


simple  administrative  task  that  could 
safely  be  delegated  to  staff.  If  MROs 
were  to  review  negative  results  at  all. 
these  commenters  suggested,  the 
amount  of  review  should  be  reduced 
(e.g.,  to  five  percent  or  a  numerical 
maximum). 

Reviewing  negative  test  result  records 
is  an  administrative  task,  to  be  sure,  and 
we  anticipate  that  MRO  staffs  will  do 
most  of  the  work  involved.  But  quality 
control  is  an  important  function  for 
which  MROs  themselves  must  remain 
responsible.  In  response  to  comments, 
we  will  reduce  the  number  of  reviews 
by  MROs  to  five  percent  of  results,   - 
including  all  that  have  required  some 
corrective  action  {e.g..  to  fi.x  a 
correctable  flaw),  to  a  maximum  of  500 
results  per  calendar  quarter.  This  will 
reduce  the  potential  burden  on  MROs, 
w  hile  retaining  their  oversight 
responsibility. 

The  second  major  issue  was  the 
proposed  language  that  required  review 
of  negative  results  to  be  done  by  staff 
under  the  direct  personal  supervision  of 
MROs.  Some  commenters  objected  to 
this  language,  believing  it  meant  that 
MROs  would  have  to  be  co-located  with 
all  staff  and  provide  face-to-face 
supervision.  This  would  be  contrary  to 
common  working  arrangements  of 
service  agents,  they  said. 

The  Department  does  not  intend, 
through  use  of  this  language,  to  mandate 
that  MROs  must  share  the  same  physical 
space  with  all  their  staff  members  at  all 
times.  As  commenters  noted,  direct 
personal  supervision  need  not  be 
physically  face-to-face  on  an  all-day, 
every-  day  basis.  Supervision  can  also 
take  place  through  using  a  variety  of 
electronic  communications.  However, 
the  direct  personal  supervision  must  be 
meaningful.  It  involves  personal 
oversight  of  staff  members'  work; 
personal  involvement  in  evaluation, 
hiring,  and  firing;  line  authority  over  the 
staff  for  decisions,  direction  and  control; 
and  regular  contact  and  oversight 
concerning  drug  testing  program 
matters.  It  also  means  that  the  MRO's 
supervision  and  control  of  the  staff 
members  cannot  be  superseded  by  or 
delegated  to  anyone  else  with  respect  to 
test  result  review  and  other  functions 
staff  members  perform  for  the  MRO.  In 
addition,  CCFs  may  not  contain 
fictitious  addresses  for  MROs,  and 
MROs  must  be  personally  involved  with 
the  review  process  when  a  confirmed 
positive,  adulterated,  or  substituted 
result  is  received. 

There  were  also  some  comments 
advocating  the  use  of  electronic  means 
of  transmitting  negative  results  from 
MROs  to  employers.  We  agree,  and 
provide  for  this  in  §  40.163.  A  number 


of  comments  to  this  section  also  touted 
transmission  of  negative  results  to 
employers  via  C/TPAs,  which  we  permit 
in  §  40.165  and  Appendix  F.  Some 
commenters  also  supported  eliminating 
a  requirement  that  the  MRO  have  any 
copies  of  the  CCF  before  verifying  a 
negative  result.  We  do  not  believe  it  is 
advisable  to  make  this  change,  because 
it  is  important  that  the  MRO  have  the 
MRO  copy  of  the  CCF.  This  allows  the 
MRO  to  double-check  the  accuracy  of  a 
result  to  ensure,  for  example,  that  an 
employer  does  not  allow  someone  to 
begin  work  in  a  safety-sensitive  position 
on  the  basis  of  a  mistaken  or 
misidentified  negative  result  on  a  pre- 
employment  test.  Instead,  we  have 
tightened  the  requirements  for 
appropriate  copies  of  the  CCF  to  reach 
the  MRO  in  a  more  timely  fashion. 

Section  40.129     What  are  the  MRO's 
Functions  in  Reviewing  Laboratory 
Confirmed  Positive,  Adulterated, 
Substituted,  or  Invalid  Drug  Test 
Results? 

■Virtually  all  the  comment  in  this 
section  concerned  its  references  to  the 
stand-down  issue.  The  comments  on 
this  section  were  essentially  the  same 
with  respect  to  proposed  §40.159,  and 
we  discussed  this  issue  in  the 
"Principal  Policy  Issues"  portion  of  the 
preamble.  Since  we  decided  to  allow 
employers  to  ask  for  a  waiver  to  have  a 
stand-down  policy,  this  section  now 
tells  MROs  either  to  inform  the  DER  that 
there  is  a  confirmed  laboratory 
adulterated,  substituted,  invalid  or 
positive  test  result  (if  the  employer  has 
a  stand-down  waiver  in  place)  or  to 
avoid  telling  the  employer  about  such  a 
result,  pending  verification  (if  there  is 
no  such  waiver  in  place).  Since  MRO 
review  will  now  apply  to  adulterated 
and  substituted  results  as  well  as 
invalid  and  positive  results,  this  section 
and  all  those  that  follow  reference  all 
four  kinds  of  results. 

Section  40.131     How  Does  the  MRO  or 
DER  Notify  an  Employee  of  the 
Verification  Process  After  a  Confirmed 
Positive.  Adulterated,  Substituted,  or 
Invalid  Test  Result? 

Most  of  the  discussion  of  this  section 
concerned  the  proposed  requirement, 
based  on  the  Department's  current  rules 
and  guidance,  that  MRO  staff  may  make 
initial  contacts  with  employees  but  not 
gather  medical  information  or 
information  pertaining  to  a  legitimate 
medical  explanation.  A  number  of  » 
commenters  said  that  staff,  especially 
medically  trained  staff  like  physicians' 
assistants  and  nurses,  should  be  able  to 
perform  these  functions.  This  happens 
in  the  normal  course  of  doctors'  office 


and  clinic  work,  they  said,  and  would 
make  the  process  less  costly  and  more 
efficient.  Other  commenters  thought  the 
proposal  was  important  for  protecting 
employees'  rights  in  the  system. 

Tne  Department  believes  that  this 
situation  is  distinguishable  from  the 
day-to-day  operation  of  a  doctor's  office. 
We  are  talking  here  about  a  key  function 
in  protecting  the  constitutional  rights 
and  livelihoods  of  employees,  a 
function  that  has  no  parallel  in  daily 
clinical  work.  Our  experience  is  that,  if 
employees  talk  to  staff  about  substantive 
matters,  they  sometimes  think  they  have 
talked  to  the  MRO  and  need  not  have 
further  contact  with  the  MRO.  They 
therefore  do  not  take  full  advantage  of 
the  protections  the  rule  makes  available 
for  them.  We  also  are  concerned  that 
clinic  staff  may  not  have  the  background 
to  talk  effectively  with  employees  about 
legitimate  medical  explanations  for 
confirmed  positive,  adulterated, 
substituted,  or  invalid  test  results.  Staff 
can  still  play  a  useful  role  by  advising 
employees  to  gather  all  prescriptions 
and  other  information  together  so  as  to 
be  prepared  to  have  a  productive 
discussion  with  the  MRO.  as  well  as  by 
scheduling  the  discussion  with  the 
MRO. 

We  agree  with  commenters  who 
pointed  out  that  discussions  with  the 
MRO  need  not  be  in  person.  Most  MRO 
operations  use  telephone  contacts,  and 
we  have  no  objection  to  continuing  that 
practice.  We  also  agree  with  a 
commenter  that,  in  instances  where  the 
MRO  has  been  unable  to  contact  the 
employee,  MRO  staff  can  contact  the 
DER  to  take  the  next  steps  in  the 
process. 

The  NPRM  proposed  that  the  MRO 
make  at  least  two  attempts  to  contact  the 
employee  over  a  24-hour  period.  There 
was  disagreement  about  this  point. 
Some  union  and  other  commenters 
thought  the  period  was  too  brief,  while 
some  employer  and  other  commenters 
thought  it  was  too  long.  We  believe  24 
hours  is  a  reasonable  middle  ground 
that  will  provide  a  fair  chance  to  contact 
the  employee  to  exercise  an  important 
right  while  not  allowing  a  situation  to 
drag  on  interminably. 

However,  we  have  increased  the 
minimum  number  of  attempts  to  three, 
in  order  to  provide  a  greater  chance  for 
attempts  to  contact  the  employee  to  be 
successful.  These  attempts  need  to  be 
separated  in  time.  It  would  be  useless  to 
call  the  employee,  get  no  answer,  and 
call  back  five  minutes  later  to  get  no 
answer  again.  The  attempts  must  be 
spread  reasonably  over  the  24-hour 
period  involved.  There  may  also  be 
circumstances  in  which  the  employee 
has  provided  incorrect  phone  numbers. 


If  both  phone  numbers  are  "bad 
numbers"  (disconnected,  employee  not 
known  at  that  number),  the  MRO  need 
not  wait  24  hours  to  take  the  next 
actions  the  rules  call  for.  since  it  would 
be  futile  to  do  so. 

Section  40.133     Under  What 
Circumstances  May  the  MRO  Verify  a 
Test  as  Positive,  or  as  a  Refusal  To  Test 
Because  of  Adulteration  or  Substitution. 
Without  Interviewing  the  Employee? 

Commenters  on  this  section  were 
mainly  concerned  about  time  frames. 
While  there  was  relatively  little 
disagreement  with  the  idea  that  the 
MRO  could  verif\'  a  test  after  72  hours 
had  passed  from  an  MRO  or  DER 
contact  with  an  employee  (one 
commenter  suggested  48).  many 
commenters  said  that  14  days  was  too 
long  a  time  for  the  MRO  to  wait  before 
verifv'ing  a  test  when  no  one  was  able 
to  contact  the  employee.  A  number  of 
these  comments  suggested  5  or  7  days. 

The  Department  will  respond  to  these 
comments  by  shortening  the  time  period 
to  10  days.  We  do  not  believe  it  is 
necessary-  to  shorten  the  period  further. 
Obviously,  if  the  MRO  or  DER  cannot 
contact  the  employee  in  that  amount  of 
time,  either  the  employee  is  not 
performing  safety-sensitive  functions 
(e.g..  is  away  on  vacation  without  a 
forw-arding  phone  number)  or  is  as 
unreachable  to  be  pulled  off  safety- 
sensitive  duties  as  he  or  she  is  with 
respect  to  talking  to  the  MRO.  There  is 
no  additional  safety  risk  in  either  case. 

Section  40.135  What  Does  the  MRO 
Tell  the  Employee  at  the  Beginning  of 
the  Verification  Inten'iew? 

Commenters  generally  supported  this 
provision,  which  tells  MROs  to  inform 
employees  about  the  verification 
process,  what  will  be  expected  of  the 
employee,  and  about  w-hat  information 
can  later  be  made  available  to  employers 
and  others.  One  commenter  requested 
that  MROs  make  explicit  what  specific 
medications  might  be  reported  to 
employers.  This  is  potentially  a  very 
comprehensive  list,  and  we  do  not 
believe  that  this  suggestion  is  practical. 

Section  40.137    On  What  Basis  Does 
the  MRO  \'erity  Test  Results  Involving 
Marijuana,  Cocaine.  Amphetamines, 
and  PCP" 

One  of  the  important  provisions  of 
this  section,  which  the  final  rule  makes 
explicit,  is  that  employees  bear  the 
burden  of  proof  that  there  is  a  legitimate 
medical  explanation  for  the  presence  of 
these  drugs  in  their  specimens.  One 
commenter  asked  that  we  not  "shift"  the 
burden  of  proof  to  the  employee.  There 
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is  no  "shift  "  The  employee  has  always 
had  this  responsibility 

Consistent  with  simildr  pnivisions  in 
the  validit\  testing  context.  \.\^'  are 
requiring  emplovees  to  present  their 
explanation  and  supporting  evidence  at 
the  time  of  the  verification  interview. 
The  MROs  staff  will  already  have  told 
the  employet"  to  gather  prescription  and 
other  relevant  information  for  this 
purpose.  This  should  help  to  expedite 
the  verification  process  However,  if  the 
employee  persuades  the  MRO  that  th*'re 
is  a  reasonable  basis  to  believe  that  the 
employee  can  produce  additional 
relevant  evidence,  the  MRO  can  grant 
up  to  five  additional  days  to  produce 
the  evrdeni  e  This  is  not  mandatory: 
The  MRU  should  grant  more  time  only 
if  it  appears  that  there  is  a  good  reason 
to  do  so. 

We  agree  with  one  comment  that 
pointed  out  that  there  are  no  legitimate 
medical  explanations  for  the  use  of  PtlP 
This  is  also  true  of  6AM,  a  heroin- 
specific  substance  found  in  some  oj)iate 
specimens.  Section  40.151  now  tells 
MROs  not  to  accept  any  medical 
explanations  for  these  substances. 

The  .\PRM  mentioned  that  an  MRO 
could  consider  the  employee  s  use  of 
legally  obtained  foreign  medication. 
One  commenter  objected  to  this 
provision.  We  believe  it  is  appropriate 
to  consider  the  fact  that  an  employee 
obtained  medication  legally  in  a  foreign 
country,  when  medically  apprt)priate. 
even  if  that  medication  is  not  legally 
available  in  the  U.S.  To  do  otherwise 
could  penalize  legal,  innoc:ent  conduct. 
We  have  adopted,  as  part  of  th'*  rulf 
text,  the  principles  underlying  the 
Department's  existing  guidance  on  the 
foreign  medications  issue. 

We  intend  that,  under  this  provision. 
MROs  havf  broad  discretion  to 
determine  whether  the  use  of 
medications  legally  obtained  within  a 
foreign  country  should  be  viewed  as  a 
legitimate  medical   In  doing  so,  MROs 
must  exercise  their  best  professional 
judgment.  MROs  are  neither  required  to 
find  a  legitimate  medical  explanation  in 
any  particular  case  nor  prohibited  from 
doing  so  (except  to  the  exti'ut  that  one 
of  the  principles  set  forth  in  this  section 
requires  the  MRO  to  find  that  there  was 
not  a  legitimate  medical  explanation) 
One  of  the  reasons  for  the  prominent 
position  given  MROs  in  the  DOT  drug 
testing  program  is  precisely  that  we 
believe  trained  MROs  are  the  best- 
equipped  persons  in  the  program  to 
make  these  difficult  medical  judgment 
calls  We  are  confident  that  MROs  will 
be  thoughtful  in  considering  the  issues 

The  rule  articulates  three  principles 
for  MROs  use  in  exercising  their 
discretion.  First,  there  can  be  a 


legitimate  medical  explanation  only 
with  respect  to  a  medication  that  is 
legallv  obtained  in  a  foreign  country. 
Second  there  can  be  a  legitimate 
medical  explanation  only  with  respect 
to  a  substance  that  has  a  legitimate 
medical  use.  Even  if  one  obtains  a 
substance  abroad  legally,  it  cannot  form 
ihe  basis  of  a  legitimate  medical 
explanation  if  it  does  not  have  a 
legitimate  medical  use.  For  example, 
drugs  of  abuse  like  heroin,  marijuana, 
and  PC.V  have  no  legitimate  medical 
uses,  and  thev  caiinot  form  the  basis  of 
a  legitimate  medical  explanation  in  any 
case.  Likewise,  use  of  substance 
which — if  obtained  in  the  United 
States — would  not  form  the  basis  of  a 
legitimate  medical  explanation  (e.g.. 
hemp  products,  coca  leaf  teas)  cannot 
form  the  basis  of  a  legitimate  medical 
explanation  when  obtained  abroad. 

Third,  a  foreign  medic:ation  can  form 
the  basis  of  a  legitimate  medical 
explanation  only  if  it  is  used 
consistently  with  its  proper  and 
intended  medic.al  purpose.  When 
someone  uses  a  medication,  the  person 
has  an  obligation  to  use  the  substance 
for  its  appropriate  purpose  and  in 
keeping  with  medical  instructions  for  its 
use.  In  addressing  this  issue,  the  MRO 
should  look  at  a  number  of  factors.  Did 
the  employee  have  a  genuine  medical 
need  for  using  the  substance  (eg.,  an 
acute  condition  that  arose  while  the 
employee  was  in  the  foreign  country)? 
Did  the  employt.HJ  use  the  medication  for 
an  appropriate  medical  purpose  {e.g..  as 
opposed  to  using  a  medication  intended 
for  one  purpose  for  a  different,  and 
inappropriate,  purpose)?  Is  the  cjuantity 
of  the  substance  in  the  individual's 
specimen  consistent  with  its  proper 
medical  use'' 

In  applying  these  principles,  it  is  very 
important  for  the  employee  to  provide 
the  MRO  with  adequate  documentation. 
Travel  doc:umentation  (visa,  passport 
stamps,  airline  tickets,  etc.)  can  help  to 
check  an  employee's  assertion  that  he  or 
she  was  in  the  foreign  country  in 
question  at  the  time  he  or  she  said  the 
medication  was  obtained  and/or 
consRimed.  Especially  where  a 
prescription  drug  is  involved, 
discussions  with  a  foreign  physic:ian  or 
pharmacist  are  relevant  to  confirming 
the  ()rescription  for  the  foreign 
medication  and  the  reason  for  it  It  is 
un[)ortant  to  note  that,  in  some  cases, 
drugs  ma\  be  prescribed  for  purposes  in 
foreign  countries  different  from  the 
purposes  for  which  the  medications  are 
prescribed  in  the  U.S.  In  the  case  of  anv 
foreign  medication,  the  MRO  should 
review  do<:uinentation  of  purchase. 
Ultimately,  it  is  the  employee's  burden 
to  produce  this  information,  though  the 


MRO  may  need  to  be  involved  in  some 
aspects  of  the  effort,  such  as  discussing 
medications  with  a  foreign  doctor. 

In  assessing  situations  in  which  an 
employee  obtains  a  medication  abroad 
and  consumes  it  after  returning  to  the 
U.S..  the  MRO  should  take  special  care 
to  ensure  that  the  employee  is  using  the 
medication  for  its  intended,  appropriate 
medical  purpose.  Import  and  use  of 
some  medications  in  the  U.S.  may  be 
inconsistent  with  U.S.  drug  laws  or 
Customs  rules.  This  heightens  the 
concern  that  an  employee  who  is  using 
such  a  medication  in  the  U.S.  may  not 
be  doing  so  consistent  with  its 
appropriate,  intended  medical  purpose. 
In  particular,  routine  or  frequent  use  of 
such  a  medication  in  the  U.S..  as 
distinct  from  a  one-time  or  infrequent, 
inadvertent,  or  emergency  use  of  the 
medication,  may  support  an  inference 
that  an  individual  is  not  using  the 
medication  for  its  intended,  appropriate 
medical  purpose.  If  an  employee  should 
have  consulted  with  a  U.S.  physician 
before  using  a  foreign  medication  in  the 
U.S..  it  can  be  relevant  for  the  MRO  to 
ask  whether  such  a  consultation  took 
place.  As  a  general  matter,  we  view  the 
U.S.  use  of  foreign  medication  as  more 
problematic  than  the  use  of  the 
medication  abroad,  and  we  advise 
MROs  to  be  more  conservative  in  their 
determinations  where  U.S.  use  is 
involved. 

As  in  cases  involving  drugs  obtained 
domestically,  verification  of  a  test  as 
negative  does  not  end  the  MROs  job.  If 
use  of  a  substance,  even  though  not  a 
violation  of  DOT  agency  drug  and 
alcohol  testing  rules,  creates  safety  or 
fitness-for-duty  problems,  MROs  have  a 
mandate  to  report  this  information  to 
employers  (see  §40.327).  An  employee 
may  be  medically  unfit  for  safety- 
sensitive  duties  because  of  the  use  of  a 
legal  medication,  foreign  or  domestic. 

Sfction  40.139    On  What  Basis  Does 
the  MRO  Verify  Test  Results  Involving 
Opiates? 

Most  of  the  discussion  on  this  section 
concerned  the  use  of  the  15,000  ng/mL 
level  of  opiates  in  a  specimen  for 
shifting  the  burden  of  proof  from  the 
MRO  (who  in  most  opiate  cases  must 
show  clinical  evidence  of  unauthorized 
use)  to  the  employee  to  show  a 
legitimate  medical  explanation,  as  is  the 
case  in  §40.137  for  other  drugs.  As 
noted  in  the  preamble  to  the  NPRM  (see 
64  FR  60980:  December  9,  1999).  the 
Department  has  good  reason  to  believe 
that  this  is  an  appropriate  level  {i.e..  one 
high  enough  to  avoid  imposing  an 
unfair  burden  on  people  who  eat  poppy 
seeds  or  otherwise  engage  in  legal 


activities  for  which  there  are  not 
legitimate  medical  explanations). 

Some  commenters  appeared  confused 
about  the  relationship  of  this  threshold 
to  the  2000  ng/mL  cutoff  for  a  confirmed 
positive  test  result.  The  two  are 
different,  and  they  are  used  for  different 
purposes.  The  latter  establishes  a 
confirmed  positive  test;  the  former 
establishes  that  the  employee,  rather 
than  the  MRO,  has  the  burden  of  proof 
in  the  verification  process.  In  one 
Canadian  commenter's  example, 
codeine  medications  are  legally 
available  in  Canada,  and  might  produce 
test  levels  in  excess  of  15,000  ng/mL.  In 
such  a  case,  the  employee  would  have 
the  burden  of  proof  with  respect  to  a 
legitimate  medical  explanation,  which 
the  employee  could  meet  through 
showing  that  he  or  she  had  used  a  legal 
over-the-counter  medication. 

When  an  employee  cannot  establish  a 
legitimate  medical  explanation  for 
opiate  levels  (morphine  or  codeine) 
above  the  15,000  ng/mL,  then  the  MRO 
v/ould  verify  the  test  positive.  There 
would  be  no  need  for  the  MRO  to  find 
clinical  evidence  of  unauthorized  use. 

A  commenter  suggested,  and  we 
agree,  that  the  MRO  or  other  physician's 
encounter  with  an  employee  to 
determine  if  there  is  clinical  evidence  of 
unauthorized  opiate  use  is  better  styled 
an  "examination"  than  an  "interview." 
and  we  have  changed  the  language 
accordingly. 

The  Department  notes  that  a  situation 
could  arise  in  which  the  primary 
specimen  is  positive  for  opiates  and  6- 
AM.  The  MRO  verifies  the  test  as 
positive,  without  determining  whether 
there  is  a  legitimate  medical  explanation 
or  clinical  signs  of  unauthorized  use, 
since  these  steps  are  not  necessary  when 
a  specimen  is  positive  for  6-AM.  The 
split  specimen  reconfirms  the  presence 
of  opiates  but  not  the  presence  of  6-AM. 

In  this  case,  the  test  would  not  be 
cancelled.  Rather,  the  MRO  would  take 
additional  verification  steps.  If  the 
amount  of  morphine  or  codeine  in  the 
primary  specimen  were  15,000  ng/mL  or 
more,  the  MRO  would  ask  the  employee 
to  provide  information  on  any  legitimate 
medical  explanation  there  might  be  for 
the  presence  of  the  opiates  in  the 
specimen.  If  the  amount  of  morphine  or 
coedine  were  less  than  15,000  ng/mL, 
the  MRO  would  examine  the  employee 
for  clinical  signs  of  unauthorized  use  or 
refer  him  or  her  to  another  physician  for 
this  purpose.  The  MRO  would  then 
make  a  decision  about  whether  to  verify 
the  result  as  positive.  The  MRO  would 
make  this  decision  without  reference  to 
6-AM,  since  the  specimen  had  failed  to 
reconfirm  for  e-AKl. 


Section  40.141     How  Does  the  MRO 
Obtain  Information  for  the  Verification 
Decision? 

There  were  few  comments  to  this 
section.  One  that  we  adopted  suggested 
that  in  addition  to  reviewing  evidence 
on  its  face,  the  MRO  should  take  all 
reasonable  and  necessary  steps  to  verify 
the  authenticity  of  the  evidence.  We 
have  deleted  a  provision  authorizing  the 
MRO  to  tell  the  laboratory  to  conduct  a 
reanalysis  of  the  primary  specimen. 
Because  this  rule  no  longer  provides  for 
single  specimen  collections,  we  believe 
that  this  language  is  superfluous. 
Reanalysis  of  the  primary  specimen  is 
no  longer  authorized. 

Section  40.145    On  What  Basis  Does 
the  MRO  Verify  Test  Results  Involving 
Adulteration  or  Substitution? 

This  section  adds  MRO  review 
provisions  concerning  the  results  of 
validity  tests.  The  basic  policy  issue  of 
MRO  review  for  validity  testing  was 
discussed  in  the  "Principal  Policy 
Issues"  section  of  the  preamble,  which 
also  describes  the  provisions  of  these 
sections.  As  noted  above.  MRO  review 
of  validity  testing  results  will  begin  30 
days  after  the  publication  of  this  rule. 

One  point  we  want  to  emphasize  is 
that  it  is  not  enough  for  an  employee  to 
come  up  with  a  reason  that  allegedly 
accounts  for  the  result  (e.g.,  a  medical 
condition,  personal  characteristics, 
proximity  to  a  chemical).  To  meet  his  or 
her  burden  of  proof,  the  employee  must 
demonstrate  a  link  between  the  alleged 
reason  and  the  ability  to  physiologically 
produce  the  laboratory  result  obtained. 
For  example,  if  an  employee  shows  he 
has  medical  condition  X.  then  he  must 
also  show  a  medical/scientific  basis  for 
getting  from  X  to  a  creatinine  result 
below  5  and  a  specific  gravity  below 
1.001.  If  the  employee  shows  he  had 
topical  exposure  to  chemical  Z,  he  must 
aI.so  demonstrate  medical /scientific 
evidence  that  topical  exposure  to  Z  in 
the  concentration  he  experienced  leads 
to  the  physiological  production  of  the 
levels  of  Z  in  his  specimen  that  the 
laboratory  found.  Any  such  evidence 
must  meet  medical/scientific  criteria  for 
controls,  methodology  etc..  in  order  to 
have  credibility. 

In  any  case  in  which  the  MRO  cancels 
an  adulterated  or  substituted  test  result 
because  the  employee  has  established  a 
legitimate  medical  explanation,  the 
MRO  must  make  a  written  report  to 
ODAPC.  The  purpose  of  this  report  is  to 
permit  ODAPC  and  HHS  to  examine  the 
circumstances.  This  examination  could 
lead  to  additional  guidance  to  MROs  or 
laboratories  concerning  the  matters  that 
led  to  the  cancellation.  ODAPC  would 


not,  in  such  a  case,  act  as  a  "court  of 
appeals"  that  would  overturn  the  results 
of  the  MRO  review  process. 

Under  the  final  rule,  the  MRO 
reviewing  an  adulterated  or  substituted 
test  result  could  direct  the  employee  to 
obtain,  within  5  days,  a  further  medical 
evaluation  from  someone  with  expertise 
in  the  medical  issues  raised  by  iiie 
employee's  explanation.  This  individual 
could  be  a  specialist  in  a  particular  field 
of  practice,  but  need  not  be.  What  is 
important  is  that  the  referral  physician 
have  enough  expertise  to  deal 
effectively  with  the  particular  issues  in 
the  case. 

The  Department  is  aware  that,  in 
some  cases,  it  may  be  difficult  for  an 
employee  to  secure,  on  his  or  her  own. 
an  appointment  for  this  evaluation  in  a 
short  period  of  time.  Consequently,  the 
Department  does  not  regard  it  as  a 
refusal  to  test  if  the  employee  is  unable, 
after  making  good  faith  efforts,  to  get  the 
appointment  within  the  5-day  period. 
However,  the  MRO  and  the  employer 
should  do  everything  feasible  to  assist 
the  employee  in  finding  and  getting  an 
appointment  with  an  appropriate 
physician. 

Section  40.149    May  the  MRO  Change  a 
Verified  Positive  Drug  Test  Result  or 
Refusal  To  Test? 

This  provision  is  based  on  proposed 
§40.161.  There  were  relatively  few 
comments.  A  small  number  of 
commenters  suggested  that  the 
employer  should  be  able  to  change  an 
MROs  action  the  employer  believed  to 
be  erroneous,  perhaps  by  referring  the 
matter  to  another  MRO  for  a  second 
opinion.  We  do  not  believe  that  it  would 
be  advisable  to  authorize  this  sort  of 
forum  shopping.  Under  the  new 
regulation.  MROs  will  be  even  better 
trained  in  their  duties.  It  would  erode 
the  finality  of  MRO's  decisions  and  the 
protections  the  MRO  system  affords  to 
employees  to  allow  employers  a  second 
bite  at  tlie  apple. 

Some  commenters  also  believed  the 
60-day  period  during  which  an  MRO 
could  reverse  a  decision  he  or  she  had 
made  was  too  long.  One  commenter 
thought  that  14  days  was  a  more 
reasonable  time  period.  The  point  of 
this  provision  is  to  allow  employees  to 
present  evidence  that  was  not  originally 
available.  There  need  be  no  rush  to 
foreclose  this  opportunity,  which  has  no 
adverse  safety  implications,  since  the 
MRO  will  have  already  communicated 
the  verification  decision  to  the 
employer,  who  will  have  removed  the 
employee  from  safety-sensitive  duties. 
We  will  leave  this  provision  unchanged, 
except  to  add  a  reference  to  adulteration 
and  substitution  cases. 
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Here  is  a  hypothetical  case  illustrating 
how  the  provision  would  work,  in 
concert  with  the  five-day  extension 
provision  of  the  §«?  40.137  and  40.14.5 
The  MRO  interviews  the  employee,  who 
savs  she  has  a  legitimate  medical 
explanation.  She  asks  for.  and  receives, 
a  3-day  extension  to  find  evidence  of  the 
explanation,  but  is  unable  to  do  so  The 
MRO  verifies  the  test  as  a  refusal 
because  of  adulteration  or  substitution 
The  MRO  reports  the  verified  refusal 
result  to  the  employer,  who  removes  the 
employee  from  safety-sensitive  duties. 

Six  weeks  later,  she  returns  to  the 
MRO  with  additional  data,  including  a 
study  performed  by  the  referral 
physician,  acceptable  to  the  MRO,  who 
she  has  retained.  The  study,  performed 
under  carefully  controlled  conditions, 
shows  that  the  employee  was  able  to 
replicate  the  laboratorv'  result  through 
physiological  means.  The  MRO 
determines  that  this  is  a  legitimate 
medical  explanation  and.  after 
discussing  the  matter  with  ODAPC, 
reverses  the  original  verification  result 
At  this  point,  the  employee  no  longer 
has  an  obligation  to  complete  the  return- 
to-duty  process  before  working  again  in 
a  safety-sensitive  position. 

Section  40.151     What  Are  \fHOs 
Prohibited  From  Doing  as  Part  of  the 
Verification  Process? 

This  section  is  based  on  §40.143  of 
the  NPRM.  There  was  little  comment.  A 
few  comments  recommended  that  MROs 
should  be  able  to  consider  evidence 
extrinsic  to  the  testing  process,  such  as 
procedural  errors  not  reflected  on  the 
CCF,  tests  of  additional  specimens  (e.^., 
a  hair  test),  or  use  of  "medical 
marijuana"  in  a  state  with  a  law 
authorizing  such  use.  The  Department  is 
not  adopting  these  suggestions,  which 
would  authorize  collateral  attacks  on 
the  validity  of  the  testing  process.  This 
regulation  prescribes  the  testing  process: 
if  the  procedures  in  a  given  test  meet 
this  part's  requirements,  that  is  enough 
to  make  the  test  valid.  The  MRO  should 
not  go  beyond  the  rule's  requirements  to 
accept  other  reasons  to  cancel  a  test. 

We  do  not  believe  it  is  appropriate  to 
place  MROs  in  the  position  of  having  to 
decide  factual  disputes  between 
employees  and  collectors  about  what 
did  or  did  not  occur  at  the  collection 
site  (e.g.,  allegations  that  the  collector 
left  the  area  or  left  open  urine 
containers  where  other  people  could 
access  them)  or  about  whether  someone 
was  properly  selected  for  testing. 
Therefore,  this  section  directs  MROs  not 
to  become  involved  in  issues  extrinsic 
to  the  documents  in  reviewing  the  CCF. 
We  do  not  intend,  through  this 
provision,  to  preclude  MROs  from 


taking  action  to  cancel  a  test  if  the  MRO 
determines  that  a  fatal  flaw  has  occurred 
in  the  testing  process. 

We  have,  as  some  commenters 
suggested,  added  pnjvisions  related  to 
validity  testing.  Certain  substances 
cannot  be  produced  physiologically  in 
urine,  and  urine  cannot  have  a  zero 
iTeatinine  content.  Likewise,  there  is  no 
legitimate  medical  explanation  for  PCP 
or  6-AM.  The  rule  specifies  that  MROs 
cannot  find  that  a  legitimate  medical 
explanation  exists  in  these 
circumstances.  Following  a 
commenter's  suggestion,  we  have  also 
added  coca  leaf  tea  explanations  to  the 
same  category  of  explanations  (along 
with  use  of  hemp  products)  that  MROs 
may  not  accept. 

Section  40  1 53  How  Does  the  MRO 
\'otify  Employees  of  Their  Right  to  a 
Test  of  the  Split  Specimen? 

Commenters  said  that  if,  as  §40.145  of 
the  NPRM  proposed,  MROs  tell 
employees  with  verified  positive, 
adulterated,  and  substituted  tests  (1) 
that  they  have  a  right  to  a  test  of  the 
split  specimen  if  they  make  a  timely 
request,  and  (2)  that  they  are  not 
required  to  pay  for  the  test  from  their 
own  hinds  before  the  test  takes  place, 
then  employees  will  frequently  request 
tests  of  split  specimens.  This,  in  the 
view  of  a  significant  number  of 
commenters,  would  be  a  bad  thing:  Few 
split  specimens  fail  to  reconfirm  and 
testing  them  is  an  expensive  annoyance 
that  merely  serves  to  delay  the 
inevitable.  On  the  other  hand,  as  one 
commenter  suggested,  requiring 
advance  payment  from  the  employee's 
own  funds  would  have  the  benefit  of 
eliminating  most  split  specimen  tests, 
since  they  are  most  often  a  ploy  used  by 
a  guilty  employee  in  the  hopes  that  the 
split  is  unavailable  for  testing  or  that  the 
specimen  will  not  reconfirm. 

The  problem  with  these  commenters' 
analysis  is  that  a  test  of  a  split  specimen 
is  a  right  guaranteed  to  employees  by 
the  Omnibus  Transportation  Employee 
Testing  Act.  We  agree  with  commenters 
that  if  we  do  not  make  employees  aware 
of  this  right  and  permit  employers  to 
financially  deter  employees  from 
exercising  it,  then  fewer  employees  are 
likely  to  request  a  test  of  the  split 
specimen.  However,  we  must  disagree 
with  the  proposition  that  reducing  the 
frequency  of  requests  of  a  test  of  the 
split  specimen  is  an  appropriate 
objective. 

When  Congress  guarantees  a  right  to 
employees  (and  we  believe  we  must 
treat  all  DOT-regulated  employees  in 
our  program  alike,  even  if  they  are  not 
covered  by  the  Omnibus  Act),  our 
obligation  as  a  Federal  agency  is  to 


faithfully  execute  that  legislative 
decision.  The  statute  provides  a  series  of 
other  protections  to  employees  as  a 
matter  of  right,  such  as  the  use  of  an 
HHS-certified  laboratory  and  resort  to 
MRO  review  for  the  five  HHS  drugs.  An 
employer  could  not  say  that  employees 
could  have  their  specimen  tested  at  an 
HHS  laboratory'  only  if  they  paid  in 
advance  a  higher  price  to  have  their 
specimen  tested  there  instead  of  a  local 
hospital.  Nor  could  an  employer  say 
that  it  would  make  MRO  review 
available  only  if  the  employee  paid  in 
advance  for  the  MROs  services.  The 
same  rationale  applies  to  a  test  of  the 
split  specimen.  When  the  statute  and 
rule  say  that  a  certain  procedure  must 
be  made  available  to  an  employee,  then 
the  employer  is  responsible  for  making 
it  happen. 

Through  collective  bargaining  or 
subsequent  attempts  at  securing 
reimbursement,  an  employer  may  seek 
to  have  the  employee  ultimately  pay 
part  or  all  of  the  cost  of  a  split 
specimen.  But  when  the  employee  with 
a  verified  positive,  adulterated,  or 
substituted  test  result  makes  a  timely 
request  for  a  test  of  the  split  specimen, 
it  is  required  that  the  test  take  place, 
and  this  requirement  cannot  be  made 
contingent  on  adveuice  payment  by  the 
employee.  The  Department  will  retain 
its  NPRM  language  on  this  point.  (This 
approach  is  consistent  with  the 
Department's  longstanding 
interpretation  of  the  current  rule.) 

Another  issue  in  the  comments  was 
how  to  define  "timely."  The  NPRM,  like 
the  present  rule,  says  the  right  to  a  test 
of  the  split  specimen  is  triggered  if  the 
employee  makes  the  request  within  72 
hours  of  being  notified  by  the  MRO  of 
a  verified  positive  test.  On  request  of  a 
number  of  commenters,  we  are  making 
explicit  that  it  is  the  notification  of  the 
verified  test  result  that  starts  this  time 
period  running.  Some  commenters 
pointed  out  that  RSPA  would  have  to 
change  its  rule  (which  currently  permits 
up  to  60  days  for  such  a  request)  to  be 
consistent  with  this  provision.  RSPA 
will  propose  such  a  change  as  part  of  its 
conforming  amendments  to  this  rule. 

Employers  also  asked  whether  they 
may  take  action  during  this  72-hour 
period.  In  fact,  employers  must  remove 
employees  from  safety-sensitive  duties 
as  soon  as  they  are  notified  of  a  verified 
positive,  adulterated,  or  substituted  test 
result.  In  addition,  employers  are  free  to 
take  personnel  action  once  they  receive 
the  verified  result,  although  we  believe 
it  would  be  wise  to  avoid  taking  final 
action  (e.g.,  termination)  until  the  72 
hours  are  up  or,  where  the  employee 
requests  a  test  of  the  split  specimen, 
until  the  MRO  reports  the  second 


laboratory's  split  specimen  test  result  to 
the  employer.  Nothing  requires  the 
employee  to  be  in  paid  status  during 
this  period,  in  any  case. 

A  number  of  commenters  noted  that 
MROs  sometimes  authorize  tests  of  the 
split  specimen  well  after  the  72-hour 
period  has  elapsed  (e.g.,  weeks  or 
months  later).  Nothing  in  the  rule 
precludes  an  MRO  from  doing  so. 
However,  an  employee  has  a  right  to  a 
test  of  the  split  specimen  only  if  he  or 
she  requests  it  within  72  hours.  The 
employee  cannot  insist  on  having  the 
split  specimen  tested  after  that  time, 
and  the  employer  is  not  obligated, 
financially  or  otherwise,  to  make  the 
test  happen. 

A  few  commenters  suggested  that  the 
request  for  a  test  of  the  split  specimen 
should  be  made  in  writing.  It  seems  to 
us  that  a  careful  employee  would  make 
a  written  request,  in  order  to  have  his 
timely  request  on  the  record.  But  we  do 
not  think  it  is  necessary  to  require  this 
action.  Another  commenter  thought  that 
the  rule  should  not  direct  the  MRO  to 
tell  employees  that  DNA  or  other  tests 
are  not  authorized.  The  Department 
believes  that  this  provision  is  beneficial 
as  a  means  of  avoiding  unnecessary 
requests  for  these  tests,  and  we  have 
retained  it. 

Section  40.155     What  Does  the  MRO  Do 
When  a  Negative  or  Positive  Test  Result 
Is  Also  Dilute? 

This  section  is  based  on  proposed 
§40.147  of  the  NPRM.  There  was  little 
comment  on  this  section,  most  of  which 
concerned  the  issue  of  whether  a  dilute 
specimen  should  be  an  occasion  for  a 
recollection  under  direct  observation. 
Such  a  recollection  is  not  necessary  in 
the  case  of  a  test  result  that  is  both 
positive-and  dilute.  For  a  test  that  is 
both  negative  and  dilute,  we  have 
decided  (see  §40. 197(b))  to  allow  the 
employer  the  discretion  to  conduct  an 
immediate  recollection,  but  not  under 
direct  observation,  since  there  can  be 
many  innocent  reasons  for  a  dilute 
specimen.  This  is  a  change  from  the 
existing  rule,  which  permitted  tests 
under  direct  observation  on  the  next 
occasion  when  the  individual  would  be 
tested  (e.g.,  in  the  random  program). 

Section  40.159     What  Does  the  MRO  Do 
When  a  Drug  Test  Result  Is  Invalid? 

This  section  is  based  on  §40.151  of 
the  NPRM.  Consistent  with  HHS 
guidelines,  we  are  using  the  term 
"invalid"  rather  than  "unsuitable  for 
testing"  to  describe  such  test  results. 
There  were  a  variety  of  comments  on 
this  section.  Some  commenters  thought 
we  should  treat  invalid  tests  as  refusals 
to  test,  the  same  way  we  treat 


adulterated  and  substituted  tests. 
Another  commenter  thought  it  would 
save  time  and  effort  if  we  simply 
cancelled  invalid  tests,  with  an 
imannounced  recollection  under  direct 
observation,  rather  than  going  through 
the  MRO  inquiry  process  proposed  in 
the  NPRM. 

We  believe  that  the  Department  chose 
a  reasonable  middle  ground  in  the 
NPRM,  and  we  will  use  this  approach 
in  the  final  rule.  When  an  adulterant  has 
not  identified,  it  has  not  been 
conclusively  shown  that  the  employee 
has  tampered  with  the  specimen. 
Recollection  under  direct  observation  is 
an  appropriate  response  to  the  suspicion 
of  tampering  that  an  invalid  result 
raises.  On  the  other  hand,  there  may  be 
medical  reasons  for  an  invalid  result. 
Where  these  exist,  it  would  be  imfair  to 
impose  a  directly  observed  collection  on 
the  employee. 

A  commenter  suggested  that,  when  an 
employee  admits  to  adulterating  or 
substituting  a  specimen,  the  MRO  get  a 
written  statement  from  the  employee  or 
make  his  own  contemporaneous  written 
statement  of  the  employee's  admission. 
We  think  that  having  the  MRO 
document  such  admissions  is  a  good 
idea,  and  we  have  added  it  to  paragraph 
(c). 

Section  40.161     What  Does  the  MRO  Do 
When  a  Drug  Test  Specimen  Is  Rejected 
for  Testing? 

This  section  is  based  on  §40.155  of 
the  NPRM.  Most  comments  were  to  the 
effect  that  it  was  imnecessary  to  have 
the  MRO  investigate  the  reason  for  the 
rejection,  which  commenters  said  was 
usually  obvious.  In  response,  we  have 
removed  this  requirement  and 
simplified  this  section.  It  now  just 
recites  the  paperwork  steps  the  MRO 
follows  when  he  or  she  receives  a 
rejected  result. 

This  section  no  longer  calls  for  a 
recollection  following  a  rejected  result. 
There  does  not  seem  to  be  any  strong 
reason  for  requiring  a  recollection 
because  of  what,  in  most  cases,  is  an 
administrative  error.  Of  course,  in 
situations  (e.g.,  pre-employment)  where 
a  negative  test  result  is  required,  there 
will  have  to  be  another  test  in  order  to 
attempt  to  obtain  the  negative  result. 


Section  40.163  How  Does  the  MRO 
Report  Drug  Test  Results? 

Section  40.165  To  Whom  Does  the 
MRO  Transmit  Reports  of  Drug  Test 
Results? 

Section  40. 1 67    How  Are  MRO  Reports 
of  Drug  Results  Transmitted  to  the 
Employer? 

These  sections  are  all  based  on 
proposed  §40.157.  We  split  the 
proposed  section  into  three  parts  to 
make  it  easier  to  understand.  The 
greatest  number  of  comments  on  the 
proposed  section  concerned  the  use  of 
C/ITAs  as  Intermediaries  to  transmit 
results  from  MROs  to  employers.  We 
discussed  this  issue  in  the  "Principal 
Policy  Issues"  portion  of  the  preamble 
and  incorporated  our  decision  in 
§40.345.  Section  40.165  of  the  new  rule 
references  this  decision,  by  saying  that 
the  MRO  transmits  results  either  to  the 
DER  or  to  a  C/TPA  acting  as  an 
intermediary.  We  emphasize  that  it  is 
the  employer's  choice  that  determines 
whether  the  MRO  transmits  the 
information  directly  or  permits  a  C/TPA 
to  act  as  an  intermediary. 

A  number  of  comments  concerned  the 
electronic  transmission  of  results  (e.g., 
by  fax  or  secure  computer  link). 
Electronic  signature  issues  were  also 
raised  in  this  context.  The  Department's 
advisory  committee  will  take  up  these 
issues  in  greater  detail.  For  now,  we  will 
retain  the  NPRM  language  that 
telephone  contact  is  the  preferred  means 
for  fransmitting  non-negative  results. 
We  also  note  that  one  commenter 
appeared  to  misunderstand  proposed 
§  40.157(b)(3).  which  has  become 
§  40.167(c)(3)  in  the  final  rule.  We  do 
not  require  the  MRO's  verbal  report  to 
include  all  the  points  required  in  the 
docimientation  of  the  report,  which 
must  follow  the  verbal  report.  We  have 
also  decided  to  delete  the  information 
item  concerning  the  address  of  the 
collection  site,  because  we  do  not 
believe  it  is  necessarv'  for  this  report. 

Some  commenters  felt  that  the  report 
format  was  too  complex  and  would  lead 
to  practical  difficulties.  In  connection 
with  the  new  CCF,  we  have  simplified 
these  requirements.  All  reports  can  be 
made  on  a  stamped  (negatives)  or  signed 
(all  other  results)  copy  of  Copy  2  of  the 
CCF.  Otherwise,  the  MRO  must 
"compose  a  letter  with  several 
information  items  for  each  result.  We 
prefer  that  MROs  use  copies  of  Copy  2 
of  the  CCF  for  this  purpose,  which  will 
result  in  generating  much  less 
paperwork. 
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Section  40.169     Where  is  Other 
Information  Concerning  the  Role  of 
MROs  Found  in  This  Regulation? 

This  is  another  in  the  series  of 
sections  providing,  for  readers 
convenience,  references  to  other 
sections  of  the  regulation  that  concern. 
in  this  case,  the  role  and  activities  of 
MROs. 

Subpart  H — Split  Specimen  Tests 

Section  40  171     How  Does  an  Employee 
Request  a  Test  of  a  Split  Specimen^ 

There  were  few  comments  on  this 
section.  A  number  of  commenters 
wanted  to  require  that  requests  for  tests 
of  split  specimens  be  in  writing.  One 
reason  given  for  this  request  was  that 
some  employees,  if  the  split  specimen 
test  reconfirmed,  would  deny  asking  for 
the  test  when  the  employer  asked  for 
reimbursement.  We  do  not  think  it 
necessan,'  to  require  these  requests  to  be 
in  WTiting.  which  in  some  instances 
could  delay  or  burden  the  employee's 
right  to  have  the  split  specimen  retested 
However,  so  that  there  is  a  written 
record  of  the  request,  the  NPRM  and 
this  final  rule  direct  MROs  to  document 
the  date  and  time  of  the  employee's 
request. 

Section  40. 1 73     Who  Is  Responsible  for 
Paying  for  the  Test  of  a  Split  Specimen.'' 

This  section  is  related  to  the  provision 
concerning  payment  for  split  specimen 
tests  in  §40  153,  and  commenters  took 
ven,"  similar  positions  on  the  issues.  Not 
surprisingly,  unions  and  some  service 
agents  liked  the  proposal  better  than 
employers.  The  Department's  rationale 
for  incorporating  this  provision  in  the 
final  rule  is  essentially  the  same  as 
discussed  under  §40.153  above. 
Employers  did  want  assurance  that  they 
could  seek  reimbursement  from 
emplovees.  and  paragraph  (c)  of  both 
the  NPRM  and  final  rule  makes  that 
point  clear.  We  added  an  example  of 
how  employers  could  ensure  that  testing 
occurs  on  time  (establishing  accounts 
with  laboratories,  which  they  c  ould  do 
on  their  own  or  through  a  C/TPA). 

Section  40  1 75     What  Steps  Does  the 
First  Laboratory  Take  With  a  Split 
Specimen  ^ 

There  were  few  comments  concerning 
this  section.  Some  commenters  asked 
that  tests  be  cancelled  when  a  split 
specimen  was  unavailable.  For  reasons 
discussed  above,  the  Department 
believes  it  is  better  to  test  the  primary 
sf)ecimen  in  such  cases.  Some 
commenters  addressed  proposed 
§  40.175(c).  which  we  have  deleted 
because  it  duplicated  laboratory- 
procedure  matters  in  HHS  guidance. 


Laboratories  will  follow  this  HHS 
guidance  with  respect  to  specimen 
retention  requirements.  Commenters 
asked  for  clarification  of  who  gets  to 
choo.se  the  laboratory  that  tests  the  split 
specimen.  This  is  an  issue  on  which  the 
Department  does  not  have  a  position. 
We  are  satisfied  as  long  as  the  parties 
use  an  HHS-certified  laboratory. 

Section  40. 1 77     What  Does  the  Second 
Laboratory  Do  With  the  Split  Specimen 
When  It  Is  Being  Tested  To  Reconfirm 
the  Presence  of  a  Drug  or  Drug 
Metabolite? 

Section  40  1 79     What  Does  the  Second 
Laboratory  Do  With  the  Split  Specimen 
When  It  Is  Being  Tested  To  Reconfirm 
an  Adulterated  Test  Result? 

Section  40.181     What  Does  the  Second 
Laboratory  Do  With  the  Split  Specimen 
When  It  Is  Being  Tested  To  Reconfirm 
a  Substituted  Test  Result? 

These  sections  are  all  based  on 
prt)posed  §40.177.  Most  of  the 
comments  on  proposed  §40.177 
concerned  the  addition  of  validity 
testing  to  the  split  specimen  portion  of 
the  program,  discussed  in  greater  detail 
in  the    Primary  Policy  Issues  "  portion 
of  the  preamble 

Existing  HHS  guidance  (Program 
Documents  35  and  37)  establish  criteria 
for  testing  of  the  primary  specimen  for 
adulteration  and  substitution.  These  are 
the  criteria  referenced  in  §§40.93  and 
40.95.  These  Program  Documents  do 
not.  on  their  face,  apply  to  testing  of  the 
split  specimen.  HHS  is  planning  to 
incorporate  split  specimen  testing 
criteria  for  adulteration  in  forthcoming 
maniiatory  nxjuirements  for  validity 
testing.  Pending  completion  of  this 
formal  HHS  issuance,  and  because  we 
believe  it  is  important  to  begin  split 
specimen  testing  in  the  validity  testing 
program  as  soon  as  possible,  the 
Department  in  §§40.179  and  40.181  is 
requiring  that  the  split  specimen  meet 
exactly  the  same  criteria  as  the  primary 
specimen  in  order  to  be  considered 
reconfirmed.  These  criteria  already  exist 
in  HHS  guidance  (Program  Documents 
35  and  37)  and  have  a  sound  technical 
basis.  When  HHS  issues  its  final 
mandatory  requirements  for  split 
specimen  tests  in  adulteration  and 
substitution  cases,  the  Department  will, 
if  necessary,  amend  these  provisions  to 
refer  to  the  HHS  issuance. 

Section  40.183     What  Information  Do 
Laboratories  Report  to  MROs  Regarding 
Split  S'pec'imf?/?  Results? 

This  section  is  based  on  proposed 
§40.181  of  the  NPRM.  There  were  no 
substantive  comments.  We  have 
adopted  the  section  as  proposed,  except 


that  we  have  added  notations  applicable 
to  split  specimen  tests  in  adulteration 
and  substitution  situations.  We  also 
clarified  that  laboratories  must  sign  and 
date  the  appropriate  CCF  copy. 

Section  40.185     Through  What  Methods 
and  to  Whom  Must  a  Laboratory 
Transmit  Split  Specimen  Results? 

This  section  is  based  on  proposed 
§40.179  of  the  NPRM.  Comments 
focused  on  two  issues:  the  use  of 
electronic  means  of  transmission  and 
use  of  service  agents  as  intermediaries 
between  laboratories  and  MROs.  In 
response  to  comments  favoring  greater 
use  of  electronic  means,  the  final  rule 
will  permit  results  to  be  sent  by 
electronic  image,  as  well  as  other 
means.  However,  for  the  same  reasons 
applicable  to  transmission  of  primary 
specimen  test  results,  we  will  not 
permit  C/TPAs  to  receive  split  specimen 
results  from  laboratories..  Laboratories 
must  promptly  send  split  specimen 
results  directly  to  MROs. 

Section  40.187    What  Does  the  MRO  Do 
With  Split  Specimen  Laboratory 
Results? 

This  section  is  based  on  proposed 
§40.183  of  the  NPRM.  Some 
commenters  objected  to  a  retest  under 
direct  observation  as  the  consequence  of 
a  failure  to  reconfirm  due  to  the 
unavailability  of  the  split  specimen  for 
testing.  As  noted  above,  this  situation 
involves  strong  evidence  of  a  violation 
of  the  rules  (e.g.,  a  verified  positive  test), 
with  the  test  being  cancelled  only 
because  of  a  process  problem  (e.g..  the 
split  leaked  away).  In  this  situation, 
there  is  a  stronger  than  usual  incentive 
for  the  employee  to  attempt  to  beat  the 
next  test,  hence  the  need  for  direct 
observation  on  the  recollection. 

The  Department  deleted  proposed 
§  40.185,  concerning  retests  of  single 
specimen  collections,  since  all 
collections  under  the  new  rule  will  be 
split  specimen  collections. 

Section  40.189     Where  Is  Other 
Information  Concerning  Split 
Specimens  Found  in  This  Regulation? 

This  is  another  in  the  series  of  cross- 
reference  sections  designed  to  help 
readers  find  related  material. 

Subpart  I — Problems  in  Drug  Tests 

Section  40.191  What  Is  a  Refusal  To 
Take  a  DOT  Drug  Test,  and  What  Are 
the  Consequences? 

If  an  employee  declines  to  take  a  drug 
test  or  takes  a  number  of  other  actions 
that  obstruct  the  drug  testing  process, 
the  employee  is  deemed  to  have  refused 
to  test.  For  the  most  part,  the 
consequences  of  a  refusal  are  the  same 


or  more  severe  as  for  any  other  violation 
of  DOT  agency  drug  and  alcohol 
regulations. 

Commenters  generally  agreed  with  the 
list  of  actions  in  this  section  that 
constitute  a  refusal  to  test.  One 
commenter  wanted  refusals  on  non-DOT 
tests  to  count  as  refusals  under  this  part. 
They  cannot,  because  this  part  does  not 
require  anyone  to  take  a  non-DOT  test. 
A  few  comments  also  urged  use  of 
alternative  testing  technologies,  such 
hair  testing  and  on-site  testing,  in 
potential  refusal  situations.  The 
Department  will  defer  to  HHS  on 
alternative  testing  technology  issues. 
HHS  has  not  yet  authorized  these 
approaches  to  testing.  We  have  added  a 
specific  reference  to  verified  adulterated 
or  substituted  test  results  as  a  ground  for 
determining  that  an  employee  has 
refused  to  test. 

Section  40. 1 93     What  Happens  When 
an  Employee  Does  Not  Provide  a 
Sufficient  Amount  of  Urine  for  a  Drug 
Test? 

This  is  the  so-called  "shy  bladder" 
provision  of  the  rule.  The  proposed 
section  would  keep  the  core  of  the 
Department's  current  shy  bladder 
procedures  in  place,  and  commenters 
did  not  question  the  direction  of  this 
provision.  Commenters  did  address  a 
number  of  specific  issues  concerning 
the  section.  Some  commenters  wanted 
to  specify  that  the  physician  performing 
an  evaluation  of  potential  medical 
reasons  for  a  shy  bladder  situation  be  a 
urologist  or  other  specialist,  on  the 
theory  that  a  non-specialist  was  not  as 
well  equipped  for  this  function.  The 
Department  agrees,  and.  in  parallel  with 
the  language  concerning  MRO  review  of 
adulteration  and  substitution 
provisions,  the  final  rule  calls  for  the 
use  of  a  licensed  physician  with 
expertise  in  the  medical  issues 
surrounding  a  failure  to  provide  a 
sufficient  specimen. 

Commenters  disagreed  about  who 
ought  to  select  the  physician  for  this 
evaluation.  Some  said  the  referral 
physician  should  be  acceptable  to  the 
employer.  Others  said  the  referral 
physician  should  be  acceptable  to  the 
employee.  We  take  the  view  that  the 
rule  should  not  specify  who  makes  the 
selection  of  the  referrsd  physician,  but 
we  do  think  that  he  or  she  should  be 
acceptable  to  the  MRO.  The  MRO  is  in 
a  better  position  than  either  the 
employee  or  the  employer  to  determine 
if  a  particular  referral  physician  is 
appropriate  to  this  task. 

Under  the  final  rule,  the  an  employee 
in  a  shy  bladder  situation  would  be 
directed  to  obtain  within  5  days,  a 
further  medical  evaluation  from 


someone  with  expertise  in  the  medical 
issues  raised  by  the  employee's 
situation.  This  physician  could  be  a 
specialist  (e.g.,  a  urologist),  but  need  not 
be.  What  is  important  is  that  the  referral 
physician  have  sufficient  expertise  to 
deal  effectively  with  the  medical  issues 
in  the  employee's  case. 

The  Department  is  aware  that,  in 
some  cases,  it  may  be  difficult  for  an 
employee  to  secure,  on  his  or  her  own. 
an  appointment  for  this  evaluation  in  a 
short  period  of  time.  Consequently,  the 
Department  does  not  regard  it  as  a 
refusal  to  test  if  the  employee  is  unable, 
after  making  good  faith  efforts,  to  get  the 
appointment  within  the  5-day  period. 
However,  the  MRO  and  the  employer 
should  do  everything  feasible  to  assist 
the  employee  in  finding  and  getting  an 
appointment  with  an  appropriate 
referral  physician. 

Commenters  raised  in  this  context  the 
issue  of  whether  a  refusal  to  drink  fluids 
in  a  shy  bladder  situation  should 
constitute  a  refusal  to  test.  We  do  not 
believe  that  a  refusal  to  drink  fluids 
should  be  considered  a  refusal  to  test, 
and  we  have  incorporated  this  view  into 
the  text  of  this  section. 

Some  commenters  suggested  that, 
diu-ing  the  five  days  that  may  elapse 
between  an  employee's  provision  of  an 
insufficient  specimen  and  the 
determination  of  whether  this 
constitutes  a  refusal  to  test,  the 
employee  should  be  stood  down  from 
performing  safety-sensitive  functions. 
We  are  not  adopting  this  suggestion. 
Until  and  unless  a  refusal  is  determined 
to  have  occurred,  there  is  no  evidence 
of  violation  of  the  rules  on  which  to 
base  a  temporary  removal  from 
performance  of  safety-sensitive  duties 
(unlike  the  situation  under  a  stand- 
down  waiver,  where  there  is  the 
evidence  of  a  confirmed  positive  test). 

A  few  comments  questioned  the 
three-hour  waiting/fluid  consumption 
period  following  an  employee's 
provision  of  an  insufficient  specimen. 
One  conunent  said  blood  should  be 
drawn  after  two  hours.  Other  comments 
said  it  made  more  sense  to  go 
immediately  to  an  alternative  specimen, 
such  as  saliva  or  hair.  We  believe  that 
the  three-hour  period  is  by  now  well 
established  in  the  DOT  program,  and 
comments  did  not  make  a  compelling 
case  for  changing  it.  As  noted  above,  we 
are  waiting  for  HHS  action  before 
making  any  further  decisions 
concerning  alternative  specimens. 

We  incorporated  in  this  section  an 
existing  DOT  interpretation  concerning 
psychological  conditions  alleged  as 
reasons  for  a  failure  to  provide  a 
sufficient  specimen.  The  meaning  of 
this  interpretation  (see  paragraph  (e))  is 


that  to  be  regarded  as  a  pre-existing 
psychological  disorder,  it  is  not 
necessar>'  that  the  condition  be 
diagnosed  before  the  time  of  the  test,  but 
the  symptoms  have  to  have  been 
medically  documented  before  the  time 
of  the  test.  For  example,  an  individual 
may  have  brought  lu-ination  problems  to 
the  attention  of  his  urologist  over  a 
period  of  time,  but  the  urologist  did  not 
enter  a  specific  diagnosis  of  a 
psychological  disorder  into  the  medical 
records.  In  this  situation,  the  examining 
physician  has  the  discretion  to 
determine  that  there  was  a  pre-existing 
psychological  condition,  if  the 
physician  is  convinced  that  the 
medically  documented  symptoms 
support  such  a  diagnosis. 

Section  40.195     What  Happens  When 
an  Individual  Is  Unable  To  Provide  a 
Sufficient  Amount  of  Urine  for  a  Pre- 
Employment  or  Retum-to-Duty  Drug 
Test  Because  of  a  Permanent  or  Long- 
Term  Medical  Condition? 

This  section  is  intended  to  address  a 
rare,  but  difficult,  issue  that  may  arise 
in  these  types  of  testing.  In  a  pre- 
employment  or  retum-to-duty  test,  an 
employee  who  is  not  now  performing 
safety-sensitive  duties  must  have  a 
negative  test  result  in  order  to  begin  or 
resmne  performing  safety-sensitive 
duties.  In  a  "shy  bladder"  situation,  if 
there  is  an  adequate  medical  reason  for 
the  inability  to  provide  a  sufficient 
specimen,  the  test  result  is  cancelled, 
not  negative.  If  a  permanent  or  long- 
term  medical  condition  is  the  cause  of 
the  inability  to  provide  a  sufficient 
specimen,  the  employee  might  never  be 
physically  capable  of  obtaining  a 
negative  result.  This  could  be  very 
unfair  to  the  employee,  and  it  could 
raise  Americans  with  Disabilities  Act 
issues  as  well. 

Some  commenters  expressed  the  view 
that  this  provision  should  apply  to  other 
types  of  testing  as  well  (e.g.,  random). 
We  do  not  believe  it  is  necessary  to  do 
so,  because  employees  in  these 
situations  do  not  need  a  negative  test 
result  to  perform  safety-sensitive 
functions.  A  cancelled  test  is  not  a 
violation  of  DOT  rules  that  compels 
employers  to  remove  employees  from 
safety-sensitive  duties. 

In  response  to  a  comment,  we  added 
language  that  the  MRO  can  conduct,  or 
cause  to  be  conducted,  the  further 
medical  evaluation  the  section  requires. 
We  have  also  clarified  that,  as  part  of 
this  evaluation,  the  physician  may  use 
alternative  testing  methods,  including 
but  not  limited  to  blood  testing,  to  help 
determine  whether  the  employee  shows 
clinical  evidence  of  drug  abuse. 
Particularly  given  that  we  do  not  apply 
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this  procedure  to  random  testing,  we  do 
not  agree  with  a  suggestion  that  an 
individual  covered  by  this  section 
should  be  taken  out  of  the  random 
testing  pool.  Doing  so  would  also  affect 
the  probability  that  other  individuals 
would  be  selected  for  testing  .\s  in 
other  situations  calling  for  medical 
evaluations,  the  rule  requires  that  the 
physician  conducting  the  evaluation  be 
acceptable  to  the  MRO,  rather  than  to 
the  emplover  or  employee. 

L'nder  this  section  and  *(  40  U><.  the 
referral  physician  reports  to  the  MRO 
the  basis  for  any  conclusion  that  the 
individual  has  a  permanent,  long-term 
disability  that  prevents  providing  a 
sufficient  specimen.  However,  for 
privacy  reasons,  neither  the  referral 
physician  or  the  MRO  passes  on  to  the 
employer  any  information  about  the 
nature  of  the  disability  The  employer  is 
simply  told  that  there  is  a  permanent, 
long-term  condition. 

VVe  have  not  included  simdar 
language  in  the  rule  concerning  alcohol 
testing,  because  pre-employment 
alcohol  testing  is  not  mandatory.  In  the 
rare  situation  in  which  an  employee  is 
required  to  have  a  negative  alcohol  test 
in  a  return-to-duty  or  follow-up  test 
situation,  and  could  not  produce 
sufficient  breath  because  of  a 
permanent,  long-term  disability,  we 
would  apply  the  reasoning  of  this 
section  to  that  situation. 

Section  40  197     What  Happens  When 
an  Employer  Receives  a  Report  of  a 
Dilute  Specimen? 

This  section  is  based  on  §§40. 147(a) 
and  40.159(d)  of  the  .NTRM  The  NPRM, 
like  the  existing  rule,  would  have  given 
employers  discretion  to  use  direi  t 
observation  the  next  time  the  employee 
was  selected  for  testing  (e.g..  in  random 
testing).  Comments  on  this  issue  and  the 
Department's  responses  are  discussed 
under  "Collection  Issues"  in  the 
"Principal  Policy  Issues  "  portion  of  this 
preamble.  It  should  be  noted  that, 
unlike  the  existing  rule  and  the  NPRM, 
this  provision  authorizes  a  new- 
collection  immediately  following  a 
negative-dilute  result,  rather  than  on  the 
next  occasion  when  an  emplovee  is 
selected  for  testing.  This  recollection  is 
not  conducted  under  direct  observation. 

Section  40  1 99     What  Problems  Always 
Cause  a  Drug  Test  to  be  Cancelled? 

This  section,  li.sting  'fatal  flaws"  that 
invariablv  result  in  the  cancellation  of  a 
test,  is  based  on  §40.197  of  the  NPRM. 
The  list  of  fata!  flaws  in  the  final  rule 
is  somewhat  different  from  that  in  the 
proposed  rule.  Proposed  paragraph  (b). 
concerning  the  lack  of  a  specimenTD 
number,  is  really  an  instance  of  the  flaw 


cited  in  paragraph  (a),  a  mismatch 
between  the  specimen  ID  numbers  on 
the  specimen  bottle  and  the  CCF.  The 
former  is  included  in  the  latter,  so  we 
have  deleted  the  proposed  paragraph 
(b).  Consistent  with  HHS  guidelines,  we 
have  added  a  new  paragraph  (b). 
concerning  a  situation  in  whic:h  the 
printed  collectcir's  name  and  collector's 
signature  are  both  missing.  This 
section's  list  of  fatal  flaws  is  now- 
consistent  with  the  HHS  list  of  fatal 
flaws. 

.\  few  comments  suggested  either  that 
fatal  flaws  automatically  cancel  a  test, 
without  MRO  involvement,  or  that  the 
emplover  have  the  authority  to  cancel  a 
test  when  a  fatal  flaw  appears.  VVe 
believe  that,  as  the  key  "gatekeeper" 
and  quality  control  person  in  the 
system,  the  MRO  is  the  best  party  to 
make  the  actual  pronouncement  of  a 
cancellatum  based  on  a  fatal  flaw. 
Another  comment  suggested  that  an 
error  in  the  chain  of  custody 
d(Jcumentation  should  result  in  the 
cancellation  of  a  test.  The  problem  here 
is  that  not  all  errors  are  created  equal. 
Depending  on  the  seriousness  of  an 
error  and  our  ability  to  fix  it,  an  error 
on  the  CCF  can  be  a  fatal  flaw,  a 
correctable  flaw-,  or  a  de  minimis  error 
that  does  not  result  in  cancellation. 

Finally,  a  commenter  asked  whether 
Bottle  B  may  be  redesignated  as  Bottle 
A,  as  the  final  paragraph  of  this  section 
suggests.  This  has  been  an  interpretation 
issue  under  the  exi.sting  rule,  but  we  are 
clear  in  this  final  rule  that  such 
redesignations  can  take  place. 

Section  40.201     What  Problems  Always 
Cause  a  Drug  Test  To  Re  Cancelled  and 
May  Result  in  a  Requirement  for 
Ani^ther  Collection' 

This  section  is  based  on  §  40.199  of 
the  NRPM.  One  commenter  suggested 
treating  invalid  test  results  as  refusals, 
.^s  we  have  discussed  above,  the 
Department  did  not  adopt  this 
suggestion.  There  were  no  other 
substantive  t;ominents  on  this  section, 
which  we  have  adf)pted  with  some 
editorial  changes  and  the  addition  of  a 
paragraph  pertaining  to  the  failure  of  an 
adulterated  or  substituted  result  to 
reconfirm. 

Section  40.203     What  Problems  Cause  a 
Drug  Test  To  Re  Cancelled  Unless  They 
are  Corrected? 

This  section  is  based  on  §  40.201  of 
the  NPRM  and  concerns  "correctable 
flaws  "  Commenters  generally  approved 
the  proposed  provision,  but  had  v^ied 
suggestions.  As  in  the  case  of  fatal  flaws. 
one  suggestion  was  to  allow  employers 
to  cancel  tests  in  the  case  of  an 
uncorrected  flaw.  As  we  said  in  that 


case,  we  believe  that  MROs  are  the  best 
party  to  take  all  such  actions  in  the  drug 
testing  program.  Two  commenters 
disagreed  concerning  the  situation  of  a 
missing  employee  signature  coupled 
with  a  lack  of  collector  notation  of  the 
omission:  one  said  it  should  be  a  fatal 
flaw  and  the  other  said  it  need  not  be 
even  a  correctable  flaw.  VVe  believe  that 
the  NPRM  formulation  of  making  this 
situation  a  correctable  flaw-  makes  the 
most  sense,  giving  due  regard  both  to 
the  need  for  completeness  of  the 
documentation  and  the  ability  to  work 
around  inadvertent  administrative 
mistakes. 

A  commenter  suggested  that  an 
incorrect  employee  social  security 
number  (SSN)  or  other  ID  number  [e.g.. 
a  transposition  of  numbers)  should  not 
be  a  fatal  or  correctable  flaw.  We  agree 
with  this  comment.  We  also  believe  that 
a  minor  transposition  error  is  the  kind 
of  irregularity  that  would  not  cause  a 
test  to  be  cancelled  (see  §40.209).  If  an 
ID  number  is  completely  wrong  [e.g., 
appears  to  be  a  different  number 
altogether)  is  too  badly  garbled  to  be 
useful  in  establishing  the  employee's 
identity,  we  view  the  number  as  having 
been  omitted,  which  is  a  correctable 
flaw  under  paragraph  (c).  Another 
commenter  suggested  that  the 
combination  of  a  wrong  ID  number  and 
a  missing  employee  signature  should  be 
a  fatal  flaw.  In  our  view,  both  of  these 
items  independently  are  correctable 
flaws,  meaning  that  if  either  is  left 
uncorrected  the  test  is  cancelled.  This  is 
a  sufficient  safeguard,  we  believe. 

Section  40.205     How  Are  Drug  Test 
Problems  Corrected? 

This  provision  is  based  on  proposed 
§  40.203  and  concerns  how  correctable 
flaws  and  other  problems  are  corrected. 
There  were  few  comments  on  this 
section.  One  commenter  said  there 
should  be  a  time  limit  (e.g.,  five  days) 
for  making  corrections,  and  that  errors 
should  be  taken  into  account  during 
verificaKSn.  We  agree  that  corrections 
should  be  timely,  and  while  we  do  not 
believe  that  an  absolute  "statute  of 
limitations"  is  appropriate,  we  have 
added  language  directing  parties  to 
supply  this  information  on  the  same 
business  day  on  which  they  are  notified 
of  the  problem,  transmitting  it  by  fax  or 
courier.  A  'de  from  fatal  or  uncorrected 
flaws  the     ause  a  test  to  be  cancelled, 
there  is  no  role  for  consideration  of 
these  kinds  of  mistakes  in  the 
verification  process,  which  focuses  on 
whether  there  is  a  legitimate  medical 
explanation  for  a  test  result. 

Another  comment  suggested  that  the 
use  of  a  non-DOT  form  could  be 
corrected  by  annotating  the  remarks 


section  of  the  non-DOT  form  with  the 
needed  information.  We  do  not  object  to 
this  form  of  correction  in  the  situation 
where  the  form  was  used  out  of 
necessity  {e.g.,  only  form  available  for  a 
post-accident  test),  though  we  do  not 
think  it  is  necessary  to  include  this 
point  in  the  rule  text.  It  would 
obviously  be  contradictory  to  use  this 
approach  where  the  non-DOT  form  was 
allegedly  used  "inadvertently,"  since  a 
collector  who  noticed  the  use  of  the 
form  sufficiently  to  make  the  annotation 
would  clearly  have  been  aware  of  what 
form  he  or  she  was  using. 

Section  40.207     What  Is  the  Effect  of  a 
Cancelled  Drug  Test? 

This  section  is  based  on  §40.205  of 
the  NPRM.  There  was  only  one 
comment,  which  asked  for  guidance  on 
what  to  do  if  an  employee  with  a 
confirmed  positive  test  had  his  or  her 
test  cancelled  because  of  a  fatal  or 
uncorrected  flaw.  Other  provisions  of 
this  part  determine  what  action  the 
employer  is  authorized  or  required  to 
take.  For  example,  following  a 
cancellation  of  a  verified  positive  test 
because  a  split  specimen  was 
unavailable  for  testing,  there  must  be  an 
immediate  recollection  under  direct 
observation. 

Section  40.209     What  is  the  Effect  of 
Procedural  Problems  That  Are  Not 
Sufficient  to  Cancel  a  Drug  Test? 

There  were  few  comments  on  this 
section,  which  is  based  on  §40.207  of 
the  NPRM.  The  NPRM  version  stated  a 
general  principle:  tests  cannot  be 
cancelled  based  on  an  error  that  does 
not  have  a  significant  adverse  effect  on 
the  right  of  the  employee  to  have  a  fair 
and  accurate  test.  The  point  of  this 
proposal  was  to  prevent  administrative 
or  judicial  decisions  invalidating  drug 
tests  that  were  fair  and  correct,  but  had 
certain  de  minimis  irregularities.  One 
commenter  objected  to  this  principle, 
saying  that  tests  should  be  cancelled  in 
these  situations.  Other  commenters 
were  supportive. 

Because  of  comments  to  other 
sections  of  the  rule  asking  for 
clarification  about  whether  certain 
mistakes  in  the  process  should  be  the 
basis  for  cancelladon,  and  on  the  basis 
of  the  Department's  experience  in 
dealing  with  issues  in  many  drug  testing 
cases,  we  have  decided  to  add  to  this 
section  a  list  of  matters  that,  consistent 
with  this  principle,  never  result  in  the 
cancellation  of  a  test.  This  is  not  an 
exclusive  or  exhaustive  list.  These 
matters  must  be  documented,  and  may 
result  in  corrective  action  for  employers 
or  service  agents  involved,  but  the 
proper  remedy  is  not  to  cancel  the  test. 


This  is  a  safety  rule,  and  it  is  not 
consistent  with  safety  to  permit 
someone  with  a  positive  drug  test  to 
continue  performing  safety-sensitive 
functions  because  a  collector  made  a 
minor  paperwork  error  that  does  not 
compromise  the  fairness  or  accuracy  of 
the  test. 

One  of  the  points  we  make  in  this 
section  is  that  a  urine  collection  or  an 
alcohol  test  must  not  be  cancelled  solely 
because  the  collector,  BAT,  or  STT  has 
not  met  training  requirements.  Such  a 
test  would  be  cancelled  only  if  there 
were  a  fatal  flaw  or  other  circumstances 
requiring  cancellation.  However,  an 
organization  that  had  a  pattern  or 
practice  of  using  untrained  collectors, 
BATs,  or  STTs  would  be  subject  to  DOT 
enforcement  action  (in  the  case  of  an 
employer)  or  a  PIE  (in  the  case  of  a  C/ 
TPA  or  other  service  agent). 

Subpart  J — Alcohol  Testing  Personnel 

Generally  speaking,  there  were  far 
fewer  comments  on  the  alcohol  testing 
portions  of  the  rule  than  on  the  drug 
testing  and  other  sections.  Throughout 
much  of  the  alcohol  testing  portion  of 
the  rule,  one  commenter  provided 
extensive  rewrites  of  the  proposed 
regulatory  text.  These  comments  were 
clearly  the  product  of  substantial  and 
thoughtful  work  on  the  commenter's 
part.  For  the  most  part,  however,  the 
suggested  rewrites  did  not  propose 
significant  substantive  changes  in  the 
proposed  text.  We  will  not  discuss  these 
rewrites  on  a  paragraph-by-paragraph 
basis,  except  where  they  raise  a 
substantive  point  that  calls  for  a 
response. 


Section  40.211 
Alcohol  Tests? 


Who  Conducts  DOT 


The  only  comments  on  this  section 
had  to  do  with  the  limitation  on 
super\'isors  serving  as  BATs  or  STTs  for 
their  own  subordinates.  Some 
commenters  said  that  this  restriction 
should  be  modified,  since  many 
supervisors  had  been  trained  as  BATs 
and  there  were  some  situations,  such  as 
ships  at  sea,  where  supervisors  might  be 
the  only  BATs  or  STTs  available.  VVe 
note  that  the  proposed  regulation 
already  permitted  supervisors  to  ser\'e 
as  BATs  and  STTs  if  no  one  else  were 
available  and  DOT  agency  alcohol 
testing  regulations  allowed  this  practice. 
As  in  the  case  of  collectors  in  the  drug 
testing  program,  we  have  used  the  term 
"immediate"  supervisors  to  indicate 
that  someone  higher  up  in  the  chain  of 
command  was  not  limited  by  this 
restriction. 


Section  40.213     What  Training 
Requirements  Must  STTs  and  BATs 
Meet? 

The  Department  has  revised  this 
training  both  in  response  to  comments 
and  to  parallel,  as  much  as  feasible,  the 
training  requirements  for  collectors  in 
the  drug  testing  program.  One  comment 
we  adopted  in  both  places  was  to  permit 
use  of  a  variety  of  training  media  [e.g., 
classroom  instruction,  internet,  video, 
CD-ROM)  for  the  academic  portion  of 
the  training.  For  the  proficiency 
demonstration  part  of  the  training, 
however,  absent  technological  means  of 
real-time  monitoring  and  evaluation  of 
actual  proficiency  demonstrations,  in- 
person  monitoring  would  be  necessciry. 
We  also  replaced  the  proposed 
"sufficiently  knowledgeable"  language 
referring  to  trainers,  which  commenters 
said  was  too  vague,  with  a  series  of 
criteria  relating  to  experience  or  course 
work  in  the  testing  field. 

One  commenter  suggested  a  list  of 
scenarios  that  should  be  randomly 
included  in  the  three  consecutive  error- 
free  collections  needed  to  demonstrate 
proficiency  for  BATs.  Without 
specifically  endorsing  the  commenter's 
list,  we  believe  that  this  is  a  useful 
suggestion.  The  Department's  guidance 
on  training  will  include  a  list  of  this 
type  for  use  of  persons  conducting 
training. 

As  in  the  case  of  collectors  in  the  drug 
testing  program.  BATs  and  STTs  would 
have  to  undergo  refresher  ever>'  five 
years,  and  error  correction  training 
when  needed.  Most  commenters  on  the 
subject  favored  these  kinds  of  training, 
though  some  had  reservations  about 
what  they  viewed  as  the  higher  costs  of 
the  training.  In  this  matter,  we  believe 
that  insistence  on  high  training 
standards  is  no  vice,  and  moderation  in 
the  pursuit  of  a  well-trained  work  force 
is  no  virtue.  Such  a  work  force  is  vital 
to  the  integrity  of  the  program. 

As  in  the  drug  testing  collector 
training,  some  commenters  fa\ored 
waiting  until  more  than  one  error 
resulting  in  cancellation  of  a  test  had 
occurred  before  requiring  error 
correction  training.  As  in  that  case,  we 
believe  that  any  such  event  creates  an 
important  training  opportunity,  to  make 
sure  that  the  individual  does  not  make 
the  same  mistake  in  the  future. 

Section  40.215     What  Information 
About  the  DER  do  Employers  Have  To 
Provide  to  BATs  and  STTs'' 

Proposed  §40.215  proposed  various 
record  retention  and  information 
requirements  for  organizations 
employing  BATs  and  STTs.  Because  we 
believe  it  would  relieve  paperwork 
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burdens  for  employers  and  C/TFAs  to 
have  BATs  and  STTs  maintain 
documentation  of  their  training  and 
qualifications  [ds  ^40  21  <  provides),  the 
only  remaining  portion  of  this  section  is 
proposed  paragraph  (c).  This  paragraph, 
on  which  there  were  no  substantive 
comments,  tells  employers  t(3  provide  to 
BATs  and  .STTs  the  name  and  phone 
number  of  a  DER. 

Section  40  21 7     Where  is  Other 
Information  on  the  Role  of  STTs  and 
BATs  Found  in  This  Regulation' 

This  is  another  in  the  series  of  cross- 
reference  sections,  pointing  readers  to 
other  sections  of  the  rule  relevant  to  the 
functions  of  BATs  and  STTs. 

Subpart  K — Testing  Sites.  Forms, 
Equipment  and  Supphes  Used  in 
Alcohol  Testing 

Section  40.221      Where  Does  an  Alcohol 
Test  Take  Place' 

We  adopted  this  provision  without 
substantive  change. 

Section  40  223     What  Steps  Must  be 
Taken  To  Protect  the  Security  of 
Alcohol  Testing  Sites? 

We  adopted  a  comment  to  include 
ASDs  in  the  requirement  to  secure 
testing  devices  when  they  are  not  being 
used.  In  response  to  another  comment 
we  created  an  exception  to  the  rule  that 
BATs  and  STTs  may  not  leave  the 
testing  site  when  a  test  is  in  progress. 
The  exception  is  for  a  situation  in  which 
the  BAT  or  STT  must  notif\-  a 
supervisor  or  contact  a  DER  for 
assistance  in  the  case  an  emplovee  or 
other  person  who  obstructs,  interferes 
with,  or  unnecessarily  delays  the  testmg 
process.  Otherwise  we  have  adopted  the 
proposed  section  without  substantive 
change 

Section  40.225     What  Form  Is  Used  for 
an  Alcohol  Test' 

Most  of  the  comments  on  this  section 
focused  on  changes  commenters  sought 
in  the  ATF  The  form  has  been  revised, 
and  we  have  inc:luded  it  at  Appendix  F 
Its  use  will  become  mandatory  on 
August  1,  2001.  We  have  also  modified 
the  language  concerning  foreign- 
language  versions  of  the  form  to  be 
consistent  with  the  parallel  provision 
concerning  the  CCF 

Section  40.227     May  Employers  Use  the 
ATF  for  non-DOT  Tests,  or  non-DOT 
Forms  for  DOT  Tests? 

This  section  parallels  the 
requirements  for  use  of  the  CCF  in  th>' 
drug  testing  program.  The  few 
comments  on  the  section  were 
supportive  of  the  Department's 
approach. 


Section  40.229     What  Devices  Are  Used 
To  Conduit  Alcohol  Screening  Tests? 

We  adopted  one  comment,  including 
a  clarif\ing  note  in  §40.231  that  onlv 
EBTs  listed  in  the  NHTSA  CPL  without 
an  asterisk  i:an  be  used  in  the  DOT 
alcohol  testing  program. 

Section  40  231     What  Devices  Are  Used 
To  Conduct  Alcohol  Confirmation 

Tests^ 

We  adopted  (me  of  several  editorial 
comments  we  received  on  this  section 
from  a  commenter.  which  is  to  remove 
the  word  "sequential  "  from  the 
requirement  that  an  EBT  print  a  unique 
number  on  each  copy  of  the  result.  As 
the  commenter  noted,  the  important 
thing  is  for  the  same  unique  test  number 
to  be  displayed  before  the  test  and 
printed  out  on  the  result. 

Section  40.233     What  Are  the 
Requirements  for  Proper  Use  and  Care 
of  EBTs' 

A  number  of  commenters  said  it  was 
unclear  in  the  pr()p(jsed  version  of  this 
section  who  was  responsible  for  what. 
To  address  this  problem,  we  place 
responsibilit\'  on  the  user  of  the  EBT. 
who  could  be  an  employer  or  a  service 
agent  We  asked  in  the  preamble  to  the 
NPKM  whether  we  should  retain  the 
requirement  for  quality  assurance  plans 
(Q.APs)  Most  c:ommenfers  favored 
retaining  this  n^quirement.  and  we  have 
done  so.  We  are  not  specifying  in  the 
rule,  however,  who  is  authorized  to 
perform  various  maintenance, 
calibration,  etc.,  functions,  as  one 
commenter  suggested.  We  are  not  in  a 
good  position  to  determine  who  can  best 
perform  these  functions 

Section  40.235     What  Are  the 
Requirements  for  Proper  Use  and  Care 
of  ASDs? 

Most  of  the  comments  on  this  section 
were  t'ditorial.  One  commenter 
expressed  concern  that  the  section 
appeared  to  focus  (jn  saliva  ASDs  to  the 
exclusion  of  breath  ASDs.  This  is  not 
the  case.  These  sections  are  derived 
from  provisions  of  the  existing 
regulation  that  apply  to  breath  devices 
as  well  as  saliva  devices.  Because  the 

use  and  care'  requirements  for  EBTs  of 
i?  40.2.33  also  apply  to  breath  ASDs.  we 
have  added  a  cross  reference  to  §  40.233 
for  clarity. 

Subpart  L — Alcohol  Screening  Tests 

Section  40.24 1      What  Are  the  First 
Steps  in  Any  Alcohol  Screening  Test? 

Many  comments  on  this  section  were 
parallel  to  the  comments  on  §40.61.  In 
response  to  the  c:oncern  about  tests  not 
being  scheduled  in  advance,  we 


changed  the  language  to  refer  to 
situations  in  which  tests  were 
scheduled.  We  also  added  language 
telling  BATs  and  STTs  to  begin  testing 
without  "undue  "  delay.  We  did  not 
adopt  comments  suggesting  that  it  was 
appropriate  for  the  testing  process  to 
wait  upon  the  arrival  of  employer  or 
employee  representatives. 

One  commenter  noted  an 
inconsistency  between  the  way  the 
NPRM  treated  refusals  to  sign  the 
certification  on  the  drug  and  alcohol 
testing  forms,  respectively.  In  the  drug 
testing  case,  the  collector  is  directed  to 
note  the  problem  in  the  remarks  section 
of  the  form  and  continue  with  the  test. 
In  the  alcohol  testing  case,  the  BAT  or 
STT  is  directed  to  treat  the  problem  as 
a  refusal  to  test.  We  agree  that  these 
provisions  should  be  consistent,  and  we 
have  changed  the  alcohol  procedure  to 
be  like  the  drug  procedure. 

Section  40.243  What  Is  the  Procedure 
for  an  Alcohol  Screening  Test  Using  an 
EBT  or  Non-Evidential  Breath  ASD? 

Commenters  had  a  variety  of  concerns 
about  this  section.  One  commenter 
asked  if  showing  the  employee  the 
sequential  number  displayed  on  the 
device  has  been  omitted  from  this 
provision.  It  has.  and  the  omission  was 
intended.  We  do  not  believe  that  this 
action  is  necessar\'  to  maintain  the 
integrity  of  the  process.  In  addition, 
these  number  displays  are  not  available 
on  all  devices,  such  as  some  tvpes  of 
ASDs. 

Another  commenter  had  several 
suggestions  for  elaborating  on 
instructions  to  the  BAT  or  STT  as  part 
of  the  preliminary  portion  of  the  testing 
process.  We  will  consider  including 
these  suggestions  in  guidance.  Another 
commenter  asked  us  to  specify  the 
number  of  times  an  employee  could 
blow  into  a  breath  device.  We  do  not 
think  that  this  is  necessary.  The  point  is 
to  complete  the  test  successfully.  If  it 
becomes  apparent  that  the  employee 
cannot  provide  sufficient  breath  to 
activate  the  device,  then  we  expect  the 
B,-\T  or  STT  to  use  good  judgment  in 
determining  when  to  begin  the  "shy 
lung  "  procedure. 

A  commenter  suggested  allowing  the 
result  printout  to  be  attached  either  to 
the  front  or  the  back  of  the  ATF.  We  will 
adopt  this  comment  in  our  pending 
revision  of  the  ATF.  Another  suggestion 
was  to  use  tamper-evident  tapes  that  do  ' 
not  discolor  over  time.  We  think  that 
this  is  a  good  idea,  but  not  one  that  we 
need  to  mandate  in  rule  text.  We  have 
adopted  a  commenter's  suggestion  that 
a  self-adhesive  label  that  is  tamper- 
evident  can  be  used  to  affix  a  result 
printout  to  the  ATF. 
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Section  40.245     What  Is  the  Procedure 
for  an  Alcohol  Screening  Test  Using  a 
Saliva  ASD? 

The  Department  is  adopting  the 
proposed  section  without  substantive 
change.  One  commenter  asked  to 
include  material  pertaining  to  new 
evidentiary  saliva  devices.  At  the  time 
of  the  publication  of  this  rule,  NHTSA 
is  looldng  at  such  devices,  but  NHTSA's 
review  is  not  complete.  NHTSA  is 
considering  modifying  its  model 
specifications  for  evidential  breath 
testers  to  accommodate  technologies 
that  measure  alcohol  in  other  bodily 
fluids,  such  as  saliva.  If  adopted,  such 
changes  would  also  require  technical 
adjustments  to  Part  40  so  that  both  the 
NHTSA  action  and  Part  40  requirements 
worked  smoothly  in  concert. 
Subsequent  to  this  revision  of  Part  40, 
any  proposed  modifications  to  NHTSA 
model  specifications  or  Part  40  to 
accommodate  the  above  advances  in 
technology  would  be  published  in  the 
Federal  Register,  so  that  the  public  may 
comment  on  them  before  any  changes 
are  made  final. 

Another  commenter  said  that  the  ATF 
can  get  too  sloppy  when  the  STT 
attempts  to  use  the  same  form  for  two 
separate  devices.  There  is  no  mandate  to 
use  the  same  form.  If  one  form  is  getting 
too  cluttered,  the  STT  can  use  a  new 
form  for  the  part  of  the  process 
involving  the  second  device.  This 
commenter  also  said  that,  in  the  event 
the  device  does  not  activate  on  the  first 
tr\',  the  STT  should  not  have  to  place 
the  device  in  the  employee's  mouth  for 
the  second  attempt.  We  believe  that 
maintaining  this  requirement  is  useful 
to  ensure  that  the  second  attempt  is 
more  likely  to  succeed  {e.g.,  in  a 
situation  in  which  the  employee  has 
used  the  device  incorrectly  at  first).  This 
commenter  also  suggested  that  there 
may  be  situations  in  which  it  is  not 
possible  to  conduct  a  new  test  on  an 
EBT,  when  the  STT  could  not 
successfully  follow  ASD  procediues.  We 
agree  with  the  commenter  that  the 
regulation  should  include  language  to 
address  this  situation,  and  we  have 
added  a  provision  to  §  40.271(a)(3)  for 
this  purpose. 

Section  40.247     What  Procedures  Does 
the  BAT  or  STT  Follow  After  a 
Screening  Test  Result? 

This  section  is  also  substantively 
unchanged  from  the  NPRM.  One 
commenter  preferred  splitting  the 
section  into  several  sections,  believing 
that  this  would  make  the  requirements 
more  clear.  Paragraphs  (a),  (b),  and  (c) 
each  are  devoted  to  a  single  situation 
(test  result  of  less  than  0.02,  result  of 


0.02  or  greater,  invalid  result).  We 
believe  this  organization  is  sufficientlv 
clear.  This  commenter  also  suggested 
that  we  clarify  that  the  employee  must 
be  observed  during  the  waiting  period 
in  all  circumstances.  We  agree,  and  we 
have  added  language  to  this  effect  to 
§  40.251(a)(1).  The  purpose  of  this 
observation  is  to  ensure  that  the 
employee  remains  under  the  control  of 
responsible  personnel  during  the 
waiting  period  and  does  not  take  any 
actions  that  could  interfere  with  the 
successful  completion  of  the  testing 
process. 

Several  comments  asked  that  BATs  be 
able  to  transmit  test  results  to  employers 
via  C/TPAs,  acting  as  intermediaries. 
Consistent  with  the  Department's 
decisions  in  the  drug  testingpart  of  the 
rule,  the  final  rule  will  permit 
transmission  of  negative  results  by  this 
means.  (We  will  not  permit  positive 
results  to  be  sent  in  this  way.  For 
safety's  sake  it  is  essential  that  these 
results  be  transmitted  immediately  and 
directly  since,  unlike  drug  test  results, 
positive  alcohol  test  results  involve 
impairment.)  Another  commenter 
suggested  that  the  ATF  include  a 
provision  for  a  statement  or  check  box 
to  indicate  that  the  employee  had 
received  instruction  about  the  waiting 
period  between  the  screening  and 
confirmation  tests.  We  will  consider 
doing  so  as  part  of  our  pending  revision 
of  the  ATF. 

Subpart  \f — Alcohol  Confirmation 
Tests 

Section  40.251  What  Are  the  First 
Steps  in  Any  Alcohol  Confirmation 
Test? 

One  commenter  suggested  editorial 
changes  to  clarif\'  the  timing  of  the 
waiting  period  and  the  confirmation 
test,  in  paragraph  (a)(1).  We  have 
adopted  this  language.  We  have  not 
adopted  other  editorial  suggestions  for 
this  section,  because  we  believe  they  are 
not  necessarx'  to  clarifv'  the  proposed 
language.  We  disagree  with  a  comment 
suggesting  that  conducting  a 
confirmation  test  more  than  30  minutes 
after  the  screening  test  should  not  be 
permitted.  While,  as  paragraph  (a)(1) 
states,  it  is  desirable  that  the 
confirmation  test  begin  within  30 
minutes,  we  realize  that  circumstances 
(e.g..  transportation  from  the  screening 
test  site  to  a  different  confirmation  test 
site)  could  delay  the  test  past  this  point. 
Better  a  delayed  test  than  none  at  all. 


Section  40.253     What  Are  the 
Procedures  for  Conducting  an  Alcohol 
Confirmation  Test? 

At  a  commenter's  suggesting,  we 
added  the  word  "conducting"  to  the 
first  line  of  this  section.  Consistent  with 
§40.243,  we  have  added  language 
saying  that  a  self-adhesive  label  that  is 
tamper-evident  can  be  used  to  affix  a 
result  printout  to  the  ATF.  The  section 
is  otherwise  unchanged  from  the  NPRM 
version.  We  do  not  believe  extensive 
editorial  changes  are  needed.  One 
commenter  said  that  all  test  results  of 
0.02  or  greater  made  on  a  defective 
machine  before  corrective  action  is 
taken  must  be  cancelled.  This  point  is 
covered  by  §  40.267(c)(5).  We  will  leave 
the  word  "sequential"  in  paragraph  (f). 
This  section  involves  the  use  of  EBTs. 
all  of  which  have  sequential  test  number 
displays. 

Section  40.255     What  Happens  S'ext  ■ 
After  the  Alcohol  Confirmation  Test 
Result? 

Aside  from  a  few  editorial  changes 
and  additional  requests  that  C/TPAs  be 
able  to  act  as  intermediaries  in  the 
transmission  of  results,  there  were  no 
comments  on  this  sections.  We  have 
addressed  the  C/TPA  transmission  issue 
elsewhere.  We  have  adopted  the 
proposed  section  without  change. 

Subpart  N — Problems  in  Alcohol 
Testing 

Section  40.261      What  Is  a  Refusal  To 
Take  an  Alcohol  Test,  and  What  Are  Its 
Consequences? 

In  response  to  a  comment,  we  added 
language  clarifv'ing  that  the  failure  to 
remain  at  a  testing  site  until  the  testing 
process  was  complete  constitutes  a 
refusal  to  test.  We  have  deleted  the 
provision  treating  refusal  of  the 
employee  to  sign  the  ATF  certification 
in  Step  4  as  a  refusal  to  test.  Otherwise, 
the  section  is  substantively  unchanged 
from  the  NPRM.  We  have  not  made 
extensive  editorial  changes. 

Section  40.263     What  Happens  When 
an  Employee  Does  S'ot  Provide  a 
Sufficient  Amount  of  Saliva  for  an 
Alcohol  Screening  Tesf 

There  was  no  substanti\'e  comment  on 
this  section,  and  we  have  adopted  it 
unchanged  from  the  NPRM. 

Section  40.265     What  Happens  When 
an  Employee  Does  Not  Provide  a 
Sufficient  Amount  of  Breath  for  an 
Alcohol  Test? 

We  have  revised  this  provision  to  be 
parallel,  in  many  respects,  with  the  "shy 
bladder""  procedure  in  the  drug  testing 
portion  of  the  rule.  These  changes 
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include  providing  that  the  evaluatuig 
physician  must  havt-  expertisf  in  the 
issues  raised  by  the  employee's  failure 
to  provide  a  sufficient  amount  of  breath 
and  that  the  employee  must  obtain  the 
evaluation  within  five  days.  (The 
physician  could  be  a  specialist,  but  need 
not  be.  What  is  important  is  that  the 
physician  have  sufficient  expertise  to 
deal  effectively  with  the  issues 
presented  in  the  employee's  case.)  Three 
commenters  suggested  that  this  time 
period  should  be  changed  to  one,  three, 
or  seven  days  rather  than  five  days.  We 
believe  that  the  five-day  period  should 
be  generally  sufficient  and  is  consistent 
with  other  medical  evaluation 
provisions  of  the  rule. 

However,  the  Department  is  aware 
that,  in  some  cases,  it  may  be  difficult 
for  an  employee  to  secure,  on  his  or  her 
own.  an  appointment  for  this  evaluation 
in  a  short  period  of  time  Consequently, 
the  Department  does  not  regard  it  as  a 
refusal  to  test  if  the  employee  is  unable, 
after  making  good  faith  efforts,  to  get  the 
appointment  within  the  5-day  period 
However,  the  employer  should  do 
evervthing  feasible  to  assist  the 
employee  in  finding  and  getting  an 
appointment  with  an  appropriate 
physician. 

A  commenter  suggested  giving 
employees  additional  attempts  to 
provide  a  sufficient  amount  of  breath  to 
complete  a  test.  We  have  modified  this 
section  to  permit  an  additional  attempt, 
if  the  BAT  or  STT  believes  that  it  would 
be  useful  (e.g..  because  the  employee 
came  close  on  the  second  attempt  or 
made  a  mistake  in  using  the  device  that 
could  be  readily  corrected).  It  is  not 
mandator.'  for  the  BAT  or  STT  to 
provide  this  third  attempt.  .'\t  this 
commenter's  suggestion,  we  have  also 
added  language  telling  the  BAT  or  STT 
to  instruct  the  employee  on  the  proper 
use  of  the  device. 

Sfction  40  267    What  Problems  Ahvuys 
Cause  an  Alcohol  Test  To  Be  Cancelled? 

One  commenter  disliked  the  use  of 
the  word  "cancelled."  preferring 
"invalid."  The  term  "invalid"  has  a 
specific  meaning  in  the  drug  testing  part 
of  the  rule,  so  we  think  it  better  to  avoid 
the  word  here.  "Cancelled"  has  the 
same  meaning  here  as  it  does  in  drug 
testing,  and  should  not  cause  any 
confusion  A  commenter  suggested 
adding  rule  text  requiring  B.\Ts  and 
STT!>  to  notifv-  DERs  within  48  hours  of 
the  discovery  of  a  fatal  flaw.  We  agree 
that  prompt  notification  is  important, 
and  we  have  added  language  to  i?40.J7,{ 
to  this  effect.  We  put  this  provision  into 
§  40.273  so  that  it  applies  to  all 
cancellations. 


Section  40.269     What  Problems  Cause 
an  Alcohol  Test  To  Be  Cancelled  Unless 
Thev  Are  Corrected? 

There  were  no  substantive  comments 
on  this  section,  which  is  unchanged 
from  the  NPRM. 

Section  40.271     How  Are  Alcohol 
Testing  Problems  Corrected? 

As  discussed  above,  we  have  added  a 
new  paragraph  (a)(3)  to  this  section, 
concerning  situations  in  which  a  new 
testing  device  is  not  available  at  the 
testing  site.  We  have  also  added  a  new- 
paragraph  (c),  clarifying  that  when  a 
ct)rrectable  flaw  cannot  be  corrected,  the 
test  must  be  cancelled.  We  did  not 
receive  substantive  comments  on  this 
section,  which  is  (jtherwise  unchanged 
from  the  NPRM. 

Section  40  273     What  Is  the  Effect  of  a 
Cancelled  Alcohol  Test? 

There  were  no  substantive  comments 
on  this  section,  the  proposed  text  of 
which  is  unchanged  from  the  NPRM. 
We  have  added  new  paragraphs  (  c)  and 
(d).  which  respectively  call  for 
notification  of  the  DER  and  state  that  a 
cancelled  test  is  not  intended  to  provide 
a  basis  for  a  subsequent  test  under 
company  policy. 

Section  40  275     What  Is  the  Effect  of 
Procedural  Problems  That  Are  Not 
Sufficient  To  Cancel  an  Alcohol  Test? 

Section  40.277    Are  Alcohol  Tests 
Other  Than  Saliva  or  Breath  for 
Screening  and  Breath  for  Confirmation 
Permitted  Under  These  Regulations? 

There  were  no  substantive  comments 
on  these  sections,  which  are  unchanged 
from  the  NPRM 

Subpart  O — Substance  Abuse 
Professionals  and  the  Return-to-Duty 
Process 

Section  40.281     Who  Is  Qualified  To 
Act  as  a  SAP'' 

Section  40  283     How  Does  a 
Certification  Organization  Obtain 
Recognition  for  Its  Members  as  SAPs:" 

These  sections  were  both  based  on 
proposed  §40.281.  We  received 
extensive  comment  on  the  question  of 
who  should  be  viewed  as  eligible  to 
perform  SAP  fiinctions.  Many 
individuals,  professional  organizations, 
and  certification  organizations  {e.g.,  for 
drug  .ind  alcohol  counselors,  marriage 
and  family  therapists,  licensed 
professional  counselors)  asserted  that 
their  qualifications  were  as  appropriate, 
if  not  more  so.  thaji  groups  and 
professions  which  the  rule  views  as 
eligible.  Without  denigrating  the 
qualifications  of  any  individuals. 


professions,  and  organizations,  the 
Department  believes  that  the  propo.sed 
rule  continues  to  identify  those 
professions  and  organizations  that 
currently  are  best  equipped  to  perform 
the  sap"  function  in  the  DOT  drug  and 
alcohol  testing  program. 

This  is  a  program  that  is  national  in 
scope,  and  we  believe  that,  for  persons 
who  wish  to  act  as  SAPs  based  on 
membership  in  a  licensed  or  certified 
profession,  it  is  reasonable  to  require 
that  the  licensure  or  certification  be 
available  in  all  U.S.  states.  For  persons 
who  wish  to  act  as  SAPs  based  on  an 
organizational  certification,  the 
Department  has  set  forth  criteria  in 
Appendix  E  for  the  requirements  that 
must  lie  behind  such  certifications.  The 
Department  developed  these  criteria 
under  the  existing  rule  as  a  means  of 
evaluating  applications  to  the 
Department  for  SAP  eligibility,  and  they 
are  consistent  with  the  requirements  of 
certification  organizations  that  are 
already  part  of  the  SAP  program. 

The  NPRM  proposed  to  require 
organizations  that  certif\'  counselors  to 
obtain  National  Commission  for 
Certifying  Agencies  (NCCA) 
accreditation  before  submitting  their 
requests  to  have  the  Department 
consider  their  certified  counselors  for 
inclusion  in  the  SAP  definition.  The 
NPRM  also  proposed  that  the  two 
certif\ing  organizations  whose 
counselors  are  already  in  the  SAP 
definition  (i.e..  the  National  Association 
of  Alcoholism  and  Drug  Abuse 
Counselors  Certification  Commission 
(NAADAC)  and  the  International 
Certification  Reciprocity  Consortium/ 
Alcohol  and  Other  Drug  Abuse  (ICRC)) 
would  not  be  required  to  have  NCCA 
accreditation  because  they  have  already 
been  through  a  rigorous  Department 
process  prior  to  their  inclusion. 

Commenters  overwhelmingly 
supported  the  concept  of  having 
certification  organizations  obtain  NCCA 
accreditation  prior  to  submitting  their 
requests  to  have  their  certified 
counselors  considered  for  inclusion  to 
the  Department.  A  few  organizations 
opposed  any  type  of  review  by  any 
organization,  including  the  Department, 
prior  to  having  their  certified  counselors 
added  to  the  SAP  definition.  A  few 
commenters  wanted  the  Department  to 
maintain  total  control  of  the  review- 
process — a  process  that  proved  entirely 
too  burdensome  and  time  consuming  for 
us.  Still  other  commenters  wanted  us  to 
clarify  that  the  NCCA  accreditation 
requirement  (and  Appendix  F  of  Part 
40)  applied  solely  to  certifying 
organizations  wishing  to  have  their 
counselors  included  in  the  SAP 
definition  and  not  to  physicians,  social 
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workers,  psychologists,  and  employee 
assistance  professionals;  and  not  to 
NAADAC  and  ICRC,  Those  who 
commented  on  NAADAC  and  ICRC,  did 
not  believe  NCCA  accreditation  was 
necessary  for  those  two  groups. 

Part  40  will  require  certification 
organizations  wishing  to  have  their 
certified  counselors  included  in  the  SAP 
definition  to  meet  the  requirements 
(which  includes  NCCA  accreditation)  at 
Appendix  F  of  Part  40  prior  to  asking 
the  Department  to  review  their 
inclusion  proposals.  The  Department 
will  still  receive  and  review  all 
proposals  for  inclusion  based  upon 
Appendix  F  standards.  It  is  important  to 
note  that  NCCA  accreditation  is  simply 
one  of  the  prenjquisites  for  inclusion, 
but  it  represents  an  area  of  review  that 
the  Department  found  to  be  the  largest 
barrier  to  our  streamlining  the  process 
for  reviewing  certification  groups' 
application  materials  and  for  evaluating 
the  quality  of  those  groups'  certification 
testing  processes. 

Because  NAADAC  and  ICRC  excelled 
in  die  Department's  previous  review 
process,  they  will  be  compelled  neither 
to  have  NCCA  accreditation  nor  to 
complete  the  process  again.  Physicians, 
social  workers,  psychologists,  and 
employee  assistance  professionals  were 
never  intended  to  have  NCCA 
accreditation.  This  requirement  is  not 
for  them:  it  is  only  for  certification 
organizations  wishing  to  have  their 
certified  counselors  added  to  those  of 
NAADAC  and  ICRC. 

A  few  commenters  suggested  that  all 
SAPs  be  certified  by  the  Department. 
One  suggested  that  we  support  any 
future  proposals  by  the  Substance 
Abuse  and  Mental  Health  Services 
Administration  to  certify  drug  and 
alcohol  counselors.  While  we  support 
efforts  to  ensure  that  SAPs  are  better 
trained  (and  Part  40  has  new  training 
requirements  for  SAPs),  the  Department 
lacks  the  expertise,  personnel,  and  time 
needed  to  establish  and  operate  a  SAP 
counselor  certification  effort.  Like  the 
lone  commenter  mentioned  in  this 
paragraph,  we  would  support  efforts  by 
HHS  to  develop  certification  standards 
and  subsequently  certify  all  drug  and 
alcohol  counselors. 

As  was  the  case  with  commenters  on 
MRO  training,  most  commenters  on  SAP 
training  thought  that  self-certification 
was  not  adequate.  Many  comments 
favored  more  formal  training 
requirements  for  SAPs,  like  those 
proposed  for  MROs.  Some  of  these 
comments  mentioned  situations  in 
which  they  believed  SAPs  had  made 
poor  decisions  based  on  an  incomplete 
understanding  of  their  role  under  the 
DOT  rules. 


The  Department  is  persuaded  that 
more  formal  SAP  training  is 
appropriate.  Like  MROs.  SAPs  are 
highly-qualified  professionals.  They 
play  a  key  role  in  the  return-to-dutv 
process,  which  has  important  safety 
implications.  In  addition  to  their 
professional  qualifications,  they  need  to 
be  very  aware  of  their  role  in 
implementing  DOT  agency  drug  and 
alcohol  testing  rules.  Con.sequently.  the 
Department  is  revising  SAP  training 
requirements  to  parallel  the  training 
requirements  for  MROs.  The 
Department  is  aware  that  there  are  not 
currently  an  array  of  SAP  courses 
analogous  to  the  MRO  courses  that 
medical  groups  currently  present.  For 
this  reason,  the  SAP  qualification 
training  deadline  has  been  extended  to 
December  2003.  However,  the 
Department  anticipates  that,  in  the  time 
permitted  for  new  and  current  SAPs  to 
meet  this  requirement  (see 
§40.281(cK3)).  the  demand  for  training 
will  lead  to  a  supply  becoming 
available.  We  believe  that  organizations 
will  take  the  opportunity  to  create 
appropriate  training  courses  and 
materials. 

Like  qualification  training  for  MROs. 
SAP  qualification  training  includes  a 
requirement  for  an  examination. 
However,  the  Department  does  not 
believe  that  this  examination  need  be  a 
formally  designed  and  validated 
examination.  SAP  functions  are 
narrower  in  scope  and  less  complex 
than  MRO  functions,  and  the 
examination  can  therefore  be  simpler,  in 
our  view.  The  purpose  of  SAP  training 
and  the  examination  is  not  to  teach 
people  how  to  be  clinicians,  but  rather 
to  help  SAPs  learn  how  to  operate  in 
their  specialized  role  within  the  DOT 
regulator-y  framework. 

As  with  MROs,  we  have  added  a 
continuing  education  requirement  to 
keep  SAPs  current  on  program 
requirements  and  issues.  This 
continuing  education  must  involve  a 
test  or  other  assessment  tool  to  help 
SAPs  determine  whether  they  have 
successfully  learned  the  material. 

Section  40.285     When  Is  a  SAP 
Evaluation  Required? 

This  section  is  based  on  §  40.283  of 
the  NPRM.  Consistent  with  other 
provisions  of  the  rule,  we  have  added 
adulteration  and  substitution  results  to 
the  situations  requiring  SAP 
evaluations.  We  disagree  with  a 
commenter  who  said  that  an  alcohol  test 
result  of  0.04  or  greater  was  not  a 
violation  of  DOT  agency  alcohol 
regulations.  It  is  a  violation,  and  a  SAP 
evaluation  is  a  necessary-  part  of  the 
return-to-duty  process  following  such  a 


violation.  Some  comments  questioned 
whether  a  SAP  evaluation  was 
necessary  in  all  cases  [e.g..  including 
pre-empioyment  tests)  following  a 
violation.  It  is.  and  we  have  added  some 
clarif\-ing  language  to  this  effect.  In  the 
case  of  a  pre-employment  test  violation, 
the  employer  to  whom  the  individual 
had  applied  would  be  responsible  for 
providing  the  individual  information 
about  SAP  resources  and  the  return-to- 
duty  process,  even  if  the  employer 
wanted  no  further  relationship  with  the 
individual. 

A  commenter  asked  whether  a  SAP 
evaluation  would  be  needed  for  an 
employee  who  had  a  DUI/DWI  charge 
against  him  or  her  in  a  private 
automobile.  The  answer  is  no:  under 
Part  40  only  a  violation  of  DOT  agency 
drug  and  alcohol  testing  rules  triggers 
the  requirement  for  a  SAP  evaluation 
(though  DOT  agency  rules  may  impose 
additional  requirements  in  some  cases) 
Another  commenter  recommended  that 
applicants  who  test  positi\e  on  pre- 
employment  tests  should  be  required  to 
present  evidence  of  having  completed 
the  return-to-duty  process  before  being 
able  to  work  in  a  safety-sensitive 
position  for  another  employer.  We  have 
addressed  this  issue  in  §40.25. 
concernmg  inquiries  about  previous  test 
results. 

Section  40.287     What  Information  Is  an 
Employer  Required  To  Provide 
Concerning  SAP  Services  to  an 
Employee  Who  Has  a  DOT  Drug  and 
Alcohol  Regulation  Violation^ 

This  section  is  based  on  proposed 
§40.285  of  the  NPRM.  There  were  few- 
comments.  One  asked  whether  the 
employer  or  the  employee  was  to  select 
the  SAP.  This  section  does  not  address 
selection  of  a  SAP:  it  just  says  that  the 
employer  has  to  provide  the  employee 
a  list  of  SAPs  and  how  to  reach  them 
The  provision  does  clarif\-  that  this 
requirement  applies  to  all  violation 
situations,  including  pre-employment 
tests.  If  an  applicant  fails  a  pre- 
employment  test,  the  employer  must 
pro\ide  this  information  ex-en  if  the 
employer  intends  not  to  hire  the 
applicant. 

Section  40.289    Are  Employers 
Required  To  Provide  SAP  and 
Treatment  Ser\ices  to  Employees? 

This  provision  is  based  on  proposed 
§40.287  of  the  NPRM,  Paragraphs  (a) 
and  (c)  emphasize  the  employer's 
provision  of  SAP  services.  An  employer 
may  or  may  not  provide  SAP-related 
ser\'ices  to  employees.  An  employer 
may  or  may  not  pay  for  such  services. 
These  are  matters  the  Department  leaves 
to  employer  discretion  or  labor- 
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management  negotiations.  One 
commenter  suggested  that  employers  be 
required  to  cover  these  ser\ices  in  their 
health  plans.  We  believe  that,  as  the 
commenter  acknowledged,  imposing 
coveiage  requirements  on  health  care 
providers  or  insurers  is  outside  the 
Department's  jurisdiction 

The  proposed  §40  287  included  two 
paragraphs  telling  employers  that  they 
must  ensure  the  .SAPs  used  to  evaluate 
emplovees  before  they  return  to  duty 
meet  certain  qualifications.  In  view  of 
the  SAP  training  and  qualification 
provisions  of  §40.281  of  the  final  rule, 
we  believe  these  paragraphs  are 
duplicative,  and  we  have  deleted  them. 
This  section  continues  to  emphasize 
that,  before  an  employee  who  has 
violated  a  DOT  agency  drug  and  alcohol 
testing  regulation  may  return  to  safetv- 
sensitive  duties,  the  employee  must 
successfuUv  complete  the  SAP 
evaluation/ return-to-duty  process. 

Section  40.291     What  Is  the  Role  of  the 
SAP  m  the  Evaluation.  Referral,  and 
Treatment  Process  of  an  Employee  Who 
Has  Violated  DOT  Agency  Drug  and 
Alcohol  Testing  Regulations? 

The  content  of  proposed  §40.291  has 
been  moved  to  §  40.355(a).  This  section 
now  concerns  a  different  subject,  stating 
the  general  duties  of  SAPs 

Section  40.293  What  is  the  SAPs 
Function  m  Conducting  the  Initial 
Evaluation  of  an  Employee' 

The  final  rule  has  no  equivalent  to 
proposed  §  40.289.  the  content  of  which 
duplicates  other  provisions  in  this 
subpart.  There  were  few  comments 
concerning  §40.293.  and  they  were 
mostly  supportive.  Some  corrmients  did 
favor  allowing  C/TP.As  to  transmit  SAP 
reports  to  employers.  As  discussed  in 
the  "Principal  Policy  Issues"  section  of 
the  preamble,  we  have  chosen  not  to 
permit  this,  as  a  means  of  preventing 
anyone  from  having  the  opportunity  to 
alter  the  SAP's  report  and 
recommendations 

We  have  added  three  new  points  to 
this  section.  First,  as  discussed  in  the 
"Principal  Policy  Issues"  section  of  the 
preamble,  we  believe  that  there  are  no 
circumstances  in  which  it  is  appropriate 
for  a  SAP  to  find  that  a  violator  of  our 
regulations  is  not  in  need  of  education 
and/or  treatment.  Therefore,  paragraph 
(b)  requires  that  SAPs  make  a 
recommendation  for  education  and/or 
treatment  in  ever\'  case.  Second,  we 
have  become  concerned  that  we  have 
not  previously  given  SAPs  guidanc:e 
with  respect  to  employees'  stories  that 
minimize  the  seriousness  of  their 
violations,  analogous  to  the  guidance  we 
give  MROs  with  respect  to  legitimate 


nu'di(  al  explanations.  Therefore, 
paragraph  (f)  specifically  forbids  SAPs 
from  taking  certain  kinds  of  factors  into 
account  in  making  their 
recommendations. 

Third,  while  we  are  not  making 
quantitations  routinely  available  to 
SAPs  in  drug  testing  cases  (see 
discussion  in  "Principal  Policy  Issues"), 
we  believe  it  is  very  important  for  MROs 
and  SAPs  to  have  good  communications 
a'tiout  employees.  Paragraph  (g) 
explicitlv  authorizes  SAPs  to  consult 
with  MROs.  and  tells  MROs  they  must 
cooperate  with  SAPs  in  these 
consultations. 

Section  40.295     Can  Employees  or 
Employers  Seek  a  Second  SAP 
Evaluation  if  They  Disagree  With  the 
First  SAP's  Recommendations? 

The  purpose  of  this  section  is  to 
prevent  employers  and  employees  from 
forum  shopping  until  they  get  a  SAP 
evaluation  they  like.  Most  comments 
supported  the  proposed  prohibition  on 
second  opinions,  though  one 
commenter  thought  this  should  be 
permitted  if  the  original  SAP  does  a  bad 
job.  The  difficulty  with  this  suggestion 
is  that  a  party's  perception  of  the  quality 
of  the  SAP's  work  is  likely  to  be 
influenced  on  whether  the  SAP  made  a 
recommendation  the  party  feels  is  in  its 
interest.  We  believe  that  a  prohibition 
on  second  opinions  is  the  only  way  to 
prevent  forum  shopping. 

One  commenter  suggested  that  we 
remove  the  reference  to  the  SAP  being 
suitable  to  the  employer.  We  believe  the 
proposed  language  in  this  section  is 
unnecessary,  and  we  have  deleted  it. 
Also,  to  tighten  the  provision,  we  have 
added  a  sentence  saying  that  if, 
notwithstanding  the  regulatory 
prohibition,  an  employee  gets  an 
evaluation  from  a  second  SAP.  the 
employer  must  not  pay  any  attention  to 
it. 

Section  40.297    Does  Anyone  Have  the 
Authority  To  Change  a  SAP's  Initial 
Evaluation? 

Several  commenters  noted  that  the 
language  of  the  proposed  section 
appeared  to  prevent  even  the  SAP  who 
originallv  made  the  recommendation 
from  modifv'ing  his  or  her  own 
recommendation.  We  did  not  intend  to 
prevent  SAPs  from  modifying  their  own 
recommendations,  and  we  have  added 
clarifying  language  that  permits  SAPs  to 
do  so  when  they  receive  new  or 
additional  information. 


Section  40.299     What  Is  the  SAP's  Role 
and  What  Are  the  Limits  on  a  SAP's 
Discretion  in  Referring  Employees  for 
Treatment  and  Education? 

A  number  of  commenters  appeared  to 
prefer  stating  one  of  the  exceptions  to 
the  rule  against  self-referral  in  terms  of 
SAPs  located  in  "rural  and  remote 
areas"  rather  than  the  NPRM's  "general 
commuting  area"  language.  The 
Department  does  not  believe  that  this 
would  improve  the  clarity  of  the 
section,  since  "rural"  and  "remote"  are 
rather  subjective  terms.  The  exception  is 
intended  to  apply,  in  any  case,  to  a 
situation  in  which  there  is  no  other 
source  of  services  reasonably  available 
in  the  vicinity.  For  example,  if  an 
employee  had  to  make  an  overnight  trip 
to  get  to  another  source  of  services,  we 
would  not  consider  it  reasonably 
available. 

One  commenter  wanted  to  consider 
referrals  to  spouses  as  prohibited  by  this 
section.  We  believe  this  is  covered  by 
the  prohibition  on  referrals  to  people 
with  whom  the  SAP  shares  a  financial 
interest.  Another  commenter  wanted  to 
create  a  fifth  exception  for  in-house 
corporate  SAPs.  We  believe  that  the 
second  and  third  exceptions  are 
adequate  to  cover  this  situation.  We  also 
received  a  suggestion  to  delete  the 
signed  statement  requirement  of 
proposed  paragraph  (d).  Given  the 
specificity  of  the  other  requirements  of 
the  section,  we  do  not  believe  that  this 
signed  statement  adds  much  of 
substance,  and  we  have  deleted  it  in  the 
interest  of  reducing  paperwork. 

Section  40.301     What  Is  the  SAP's 
Function  in  the  FoUow-Up  Evaluation  of 
an  Employee? 

Comments  were  generally  supportive 
of  this  section.  A  few  comments  pointed 
out  that  some  current  DOT  agency 
regulations  do  not  make  use  of  the  SAP 
process.  This  is  true.  However.  DOT 
agencies  will  amend  their  regulations  to 
conform  to  Part  40  before  the  effective 
date  of  this  part.  Another  commenter 
asked  for  clarification  of  who  makes  a 
retum-to-duty  determination.  SAPs 
simply  determine  whether  an  employee 
has  successfully  demonstrated 
compliance  with  the  SAP's 
recommendations.  As  this  section  and 
§40.305  make  clear,  only  the  employer 
decides  whether,  after  all  prerequisites 
have  been  met.  the  employee  returns  to 
safety-sensitive  duties.  In  response  to 
comments  that  employers  should  be 
notified  if  the  SAP  process  is  taking 
longer  than  expected  [e.g.,  because  the 
employee  has  not  made  expected 
progress  in  treatment),  we  have  added  a 
provision  requiring  the  SAP  to  provide 
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written  notice  to  the  employer  when  the 
employee  has  not  demonstrated 
successful  compliance  on  follow-up 
evaluation. 

The  Department  understands  that  not 
every  employee  will  make  strides  in 
dealing  with  a  drug  or  alcohol  problem 
sufficient  to  receiving  a  SAP  follow-up 
report  indicating  that  he  or  she  has 
demonstrated  successful  compliance 
with  the  SAP's  recommendation.  When 
this  happens,  we  believe  that  it  is 
important  that  the  employer  receive  a 
SAP  follow-up  report  outlining  the 
reason{s)  why  the  employee  has  not 
demonstrated  successful  compliance. 
We  imderstand  that  some  employees 
may  be  actively  involved  in  carrying  out 
their  education  and/or  treatment  pleui 
and  simply  need  additional  time  to 
complete  the  work.  Others  may  have 
been  non-participants  in  a  SAP- 
reconunended  program.  Therefore, 
when  the  SAP  determines  that  the 
employee  has  failed  to  demonstrate 
successful  compliance,  we  have  no 
objection  to  having  the  employer 
deciding  to  allow  an  additional  SAP 
follow-up  evaluation  to  be  made 
consistent  with  the  employee's  progress 
(or  lack  of  progress)  and  with  employer 
policy  and/or  labor-management 
agreements.  Nor  will  the  Department 
object  if  the  employer  chooses  instead  to 
take  other  personnel  actions  consistent 
with  employer  policy  juid/or  labor- 
management  agreements. 

Section  40.303     What  Happens  if  the 
SAP  Believes  the  Employee  Needs 
Additional  Treatment,  Aftercare,  or 
Support  Group  Services  Even  After  the 
Employee  Returns  to  Safety-Sensitive 
Duties? 

As  discussed  in  the  "Principal  Policy 
Issues"  section  of  the  preamble,  we  have 
deleted  a  proposed  requirement  that 
employers  "monitor"  returned 
employees"  aftercare.  This  was  the 
subject  of  the  bulk  of  the  comments  on 
this  section.  The  section  now  gives 
discretion  to  employers  concerning  their 
monitoring  and  enforcement  of  SAP 
aftercare  recommendations.  We  strongly 
recommend  that  employers  play  an 
active  role  in  ensuring  that  employees 
who  have  returned  to  work  following  a 
violation  comply  with  aftercare 
recommendations.  This  is  very 
important  both  for  safety  and  the 
welfare  of  the  employees.  The  rule  also 
states  that  employees  are  obligated  to 
comply  with  these  SAP 
recommendations  and  are  subject  to 
employer  discipline  if  they  do  not. 


Section  40.305    How  Does  the  Retum- 
to-Duty  Process  Conclude? 

This  section  underlines  the  point  that 
it  is  the  employer,  and  the  employer 
alone,  who  is  responsible  for  deciding 
whether  an  employee  who  has  violated 
DOT  agency  drug  and  alcohol  testing 
rules  will  return  to  work.  A 
determination  by  the  SAP  that  the 
employee  has  successfully  complied 
with  the  SAP's  recommendations  is  a 
prerequisite  to  the  employee's  return  to 
duty.  So  is  a  negative  result  on  a 
subsequent  retum-to-duty  test.  But  only 
the  employer  can  decide  whether  or  not 
to  put  the  person  back  to  work.  SAPs  do 
not  make  "fitness  for  duty"  decisions, 
and  employers  should  not  ask  them  to 
do  so.  Commenters  asked  that  we  make 
these  points  clear.  We  think  this  section 
is  as  clear  on  this  point  as  we  can  make 
it. 

Section  40.307    What  Is  the  SAP's 
Function  in  Prescribing  the  Employee's 
Follow-up  Tests? 

Section  40.309     What  Are  the 
Employer's  Responsibilities  With 
Respect  to  the  SAP's  Directions  for 
Follow-up  Tests? 

As  discussed  in  the  "Principal  Policy 
Issues"  section  of  the  preamble,  the 
Department  has  decided  to  retain  the  "at 
least  six  follow-up  tests  in  the  first  1 2 
months"  formulation  for  follow-up 
testing.  In  response  to  requests  from 
commenters.  we  have  clarified  that  this 
follow-up  testing  requirement  "follows 
the  employee"  through  job  changes  and 
breaks  in  safety-sensitive  service.  The 
six  tests  must  occur  during  the  first  12 
months  of  safety-sensitive  service  after 
retum-to-duty,  regardless  of  for  whom 
or  when  that  service  is  performed. 

Of  course,  SAPs  have  the  discretion  to 
require  more  follow-up  tests  than  the 
minimum.  One  commenter  suggested 
that  SAPs  negotiate  the  number  of 
follow-up  tests  over  the  minimum  with 
the  employer.  We  did  not  adopt  this 
suggestion,  because  this  is  intended  to 
be  a  clinical  determination,  not  subject 
to  economic  or  policy  give-and-take. 
Employers  are  obligated  to  follow  the 
SAP's  follow-up  testing  plan.  All  parties 
involved  should  be  aware  that,  under 
this  rule,  all  employees  who  return  to 
work  after  a  violation  will  have  a 
follow-up  testing  requirement  with 
which  employers  and  employees  must 
comply. 

Section  40.31 1     What  Are 
Requirements  Concerning  SAP  Reports? 

Most  of  the  comment  on  this  section 
concerned  the  issue  of  C/TPAs  acting  as 
intermediaries  in  the  transmission  of 
SAP  reports  to  employers.  As  discussed 


above,  the  Department  is  not  permitting 
C/TPAs  to  act  in  this  capacity.  SAPs 
must  send  their  reports  directly  to  the 
DER.  The  report  must  be  on  the  SAP's 
own  letterhead,  not  that  of  a  C/TPA  or 
another  service  agent. 

In  response  to  a  comment  on  the 
content  of  the  SAP  report,  we  have  used 
the  term  "date(s)"  rather  than  "date  "  to 
cover  the  possibility  that  assessments 
will  happen  over  a  period  of  time  longer 
than  a  single  meeting.  We  have  also 
clarified  that  "reason  for  the 
assessment"  refers  to  the  date  and 
nature  of  the  violation  of  DOT  rules,  as 
a  commenter  requested,  and  as  DOT's 
SAP  Guidelines  outline. 

Section  40.313     Where  Is  Other 
Information  on  SAP  Functions  Found  in 
This  Regulation? 

This  is  the  last  of  the  regulations 
sections  providing  informational  cross- 
references  to  other  provisions 
concerning,  in  this  case.  SAP  functions. 

Subpart  P — Confidentiality  and  Release 
of  Information 

Section  40.321     What  Is  the  General 
Confidentialit}'  Rule  for  Drug  and 
Alcohol  Test  Information? 

Several  commenters  disagreed  with 
the  proposal  to  continue  the 
Department's  ban  on  blanket  releases. 
These  commenters  believed  that 
permitting  blanket  releases  would 
facilitate  the  flow  of  information  among 
parties  who  needed  to  know,  for 
example,  whether  an  applicant  for  a  job 
had  previously  violated  a  DOT 
regulation.  Other  commenters  favored 
retaining  this  proposal  in  order  to 
protect  employee  privacy.  The 
Department  believes  that  the  principle 
of  specific  WTitten  consent  for  any 
release  of  test  result  or  medical 
information  to  third  parties  is  critical  to 
protect  employees'  legitimate 
expectations  of  privacy  and 
confidentiality  in  the  testing  program. 
Permitting  blanket  releases  is  directly 
contrary^  to  this  principle.  The 
Department  will  include  the  proposed 
provision  in  the  final  rule. 

Section  40.323    May  Program 
Participants  Release  Drug  or  Alcohol 
Test  Information  in  Connection  With 
Legal  Proceedings? 

The  existing  rule  and  the  NPRM  both 
provide  that  in  a  proceeding  brought  by. 
or  on  behalf  of.  an  employee,  resulting 
from  a  positive  test  (e.^..  a  lawsuit  or 
grievance),  the  employer  may  release 
employee  test  result  information 
without  the  employee's  consent.  One 
commenter  suggested  that  we  add 
references  to  substituted  and 
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adulterated  tests  and  other  refusals  to 
test.  We  have  done  so. 

Another  commenter  raised  the  issue 
of  a  different  kind  of  legal  proceeding. 
The  commenter  asked  whether 
otherwise  confidential  information 
could  be  released  in  a  personal  injury 
lawsuit  where  the  employee's  conduct 
was  an  issue  (e.g..  a  truck  or  bus  driver 
involved  in  a  collision).  We  believe  that, 
if  a  court  orders  the  production  of  such 
information  because  it  is  relevant  in 
such  a  proceeding,  it  is  reasonable  for 
the  employer  to  provide  it  without 
getting  the  employee's  consent.  In  this 
situation,  the  requirements  of  justice  in 
the  litigation  outweigh  the  employee's 
privacy  interest.  We  have  added  a 
paragraph  to  this  effect.  We  also  added 
a  paragraph  telling  a  service  agent  who 
is  holding  this  information  to  provide  it 
to  the  employer  when  the  employer 
requests  it  for  use  in  a  legal  proceeding 
covered  by  this  section. 

Section  40  327     When  Must  the  MRO 
Report  Medical  Information  Gathered  m 
the  Verification  Process? 

This  section  provides  that,  under 
certain  circumstances.  MROs  must 
provide  certain  otherwise  confidential 
information  to  employers  and  certain 
other  parties.  The  purpose  of  providing 
this  information  is  to  enhance  safety 
Commenters  had  a  variety  of  concerns 
about  this  section.  One  comment 
suggested  that  the  medical  information 
be  provided  in  writing  in  all  cases.  We 
think  that  a  prudent  MRO  may  choose 
to  do  so,  but  we  do  not  believe  that  a 
regulatorv  requirement  is  needed. 

Some  commenters  objected  to  the 
paragraph  that  allows  MROs  to  consult 
with  the  employee's  own  physician  to 
see  if  alternate  medication  might  be 
available  that  would  be  less  likely  to 
adverselv  affect  safety,  saying  that 
MROs  should  stay  out  of  what  looks  like 
a  doctor-patient  relationship  with 
emplovees.  A  few  commenters 
supported  this  proposal.  Under  the 
proposal,  the  MRO  would  take  this  step 
only  with  the  employee's  consent,  and 
for  the  purpose  uf  helping  the  employee 
find  medication  that  would  be 
compatible  with  safe  job  performance. 
From  both  the  point  of  view  of 
employee  interests  and  safety,  we 
believe  that  this  proposal  is  sound,  and 
we  have  retained  it. 

One  commenter  said  that  Canadi<ui 
law  would  preclude  a  doctor  from 
releasing  this  information  to  an 
employer.  We  have  added  a  provision 
saying  that  if  the  law  of  a  foreign 
country,  such  as  Canada,  prohibits 
MROs  from  providing  medical 
information  to  the  employer,  the  MROs 
may  comply  with  that  prohibition. 


Another  commenter  pointed  out  that 
not  only  physicians,  but  also  other 
medical  professionals,  may  make 
determinations  about  whether  an 
employee  meets  physical  qualification 
standards  We  have  adopted  the 
commenters  suggestion  that  the  MRO 
can  release  information  to  the  "health 
care  provider  "  involved  in  this  activity. 
Consistent  with  the  SAP  provisions  of 
the  rule,  we  have  included  SAPs  who 
are  evaluating  employees  as  part  of  the 
retum-to-duty  process  as  a  party  to 
whom  the  MRO  can  provide 
information  under  this  section. 

Finally,  as  some  commenters 
requested,  we  have  made  it  mandatory 
for  MROs  to  release  information  under 
this  section  if  the  information  is  likely 
to  result  in  the  employee  being 
medically  unqualified  for  performance 
of  safety-sensitive  duties  under  a  DOT 
regulation  or  if  the  information 
indicates  that  continued  performance  by 
the  employee  of  his  or  her  safety- 
sensitive  function  is  likely  to  pose  a 
significant  safety  risk.  In  this  case,  the 
Department  believes  that  the  safety 
interest  served  by  the  information 
release  outweighs  the  confidentiality 
interest  of  the  employee. 

We  point  out  that  the  medical 
information  described  in  this  section 
cannot  be  transmitted  to  employers  or 
other  parties  using  a  C/TPA  or  other 
service  agent  as  an  intermediary.  MROs 
must  transmit  this  information  directly 
to  the  employer. 

Section  40.329     What  Information  Must 
Laboratories  and  Other  Service  Agents 
Release  to  Employees? 

Proposed  §40.329.  concerning  release 
of  information  by  MROs  to  third-party 
employers,  has  been  deleted,  for  the 
reasons  given  in  the  "Principal  Policy 
Issues  '  section  of  the  preamble.  This 
section  is  based  on  proposed  §40.331  of 
the  NPRM 

One  commenter  requested  that  the 
Department  require  that  laboratories 
provide  all  records  requested  by  an 
emplovtip,  as  well  as  a  laboratory  person 
to  testify  in  a  legal  proceeding  who  has 
firsthand  knowledge  of  the  laboratory, 
its  records,  and  operating  procedures. 
This  commenter  also  requested  that  the 
rule  require  the  laboratory  to  make 
rec;ords  available  within  10  days,  rather 
than  waiting  for  payment  from  the 
employee  This  section  does  require  that 
laboratories  and  other  service  agents 
provide  a  "data  package"  (sometimes 
referred  to  as  a  "litigation  package") 
upon  the  employee's  request.  We  do 
require  that  they  provide  it  within  10 
business  days.  The  rule  also  limits  the 
charge  the  service  agent  can  make  for 
the  cost  of  copying  and  preparation.  We 


believe  these  provisions  adequately 
protect  employee  interests.  VVe  do  not 
believe  it  is  necessary,  as  another 
commenter  suggested,  to  list  the 
contents  of  a  litigation  package,  which 
is  quite  standard  and  well  understood 
among  laboratories. 

We  nave  not  adopted  the  suggestion 
that  laboratories  be  required  to  produce 
witnesses  for  appearances  at  legal 
proceedings.  Such  an  open-ended 
requirement  would  impose,  in  our  view, 
unnecessary  costs  arid  burdens  on 
laboratories  and  other  service  agents. 
There  are  adequate  means  [e.g., 
documentary  evidence)  through  which 
employees  can  raise  issues  about  the 
testing  process. 

The  NPRM  proposed  that  laboratories 
provide  to  employees,  on  written 
request,  information  relating  to  the 
results  of  relevant  HHS  certification 
reviews.  One  comment  supported  this 
proposal,  which  is  consistent  with  long- 
standing DOT  interpretation  of  the 
existing  Part  40,  while  another 
commenter  proposed  that  the 
laboratory's  obligation  be  limited  to  the 
latest  HHS  Federal  Register  notice 
listing  the  laboratory  as  certified.  Based 
on  conversations  with  HHS  staff,  we 
have  decided  to  delete  this  provision. 
HHS  staff  believe  that  providing  this 
information  would  unnecessarily 
intrude  on  the  HHS-laboratory 
relationship  and  could  result  in  the 
introduction  of  misleading  information 
about  the  laboratory  certification 
process  in  legal  proceedings  involving 
drug  test  results. 

Section  40.331     To  What  Additional 
Parties  Must  Employers  and  Service 
Agents  Release  Information? 

This  section  is  based  on  §  40.333  of 
the  NPRM.  Some  commenters  objected 
to  being  required  to  permit  DOT 
representatives  to  see  a  broad  array  of 
drug  and  alcohol  testing  information. 
DOT  has  significant  safety 
responsibilities  for  transportation 
industries,  of  which  our  drug  and 
alcohol  testing  rules  are  an  important 
part.  As  part  of  its  safety  mandate,  DOT 
must  be  able  to  inspect  regulated 
employers  and  those  who  carry  out  their 
drug  and  alcohol  testing  program 
responsibilities.  DOT  cannot  do  this  job 
unless  we  have  access  to  all  relevant 
information.  We  believe  it  is  vital  to 
maintain  this  provision  in  the  final  rule. 
We  would  point  out,  particularly  in 
response  to  a  comment  that  Canadian 
MROs  could  not  legally  release  certain 
information,  that  this  paragraph  focuses 
on  the  inspection  and  review  of 
documents  as  part  of  the  DOT  oversight 
process,  not  on  release  of  information  to 
third  parties. 
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Commenters  pointed  out  that,  in  some 
jurisdictions,  state  laws  or  rules  require 
employers  or  service  agents  to  provide 
drug  test  result  information  to  state  law 
enforcement  or  safety  agencies.  To 
ensure  that  there  is  no  conflict  between 
Part  40  and  these  state  laws  or  rules,  we 
have  added  language  (already  found  in 
some  DOT  agency  rules)  to  this  section. 
It  says  that  if  requested  by  a  state  or 
local  safety  agency  with  regulatory 
authority  over  the  employer  or 
employee,  employers  and  service  agents 
must  provide  drug  and  alcohol  test 
records  concerning  the  employee  to  the 
agency.  This  paragraph  also  covers 
Federal  agency  requests  (including 
requests  by  DOT,  HHS,  and  the  National 
Transportation  Safety  Board)  for  drug 
and  alcohol  test  records.  It  should  be 
noted  that  this  paragraph  applies  only  to 
testing  records.  It  does  not  authorize 
provision  of  specimens. 

We  have  also  added  a  paragraph 
stating  in  rule  text  the  advice  we  have 
frequently  given  to  employers  and 
service  agents  faced  with  subpoenas  or 
other  orders  directing  them,  contrary  to 
Part  40  requirements,  to  produce 
specimens  where  Part  40  does  not 
permit.  What  is  a  laboratory  or  other 
party  to  do  if  it  gets  a  request  to  produce 
a  urine  specimen  or  ediquot  for  an 
unauthorized  test?  The  first  thing  the 
laboratory  should  do  is  to  "just  say  no." 
giving  this  DOT  regulatory  mandate  as 
the  reason.  If  someone  seeks  a  subpoena 
or  other  court  order  directing  the 
production  of  the  specimen,  the 
laboratory's  attorneys  should  seek  to 
quash  or  resist  the  action,  asserting  on 
the  basis  of  this  section  that  such  an 
order  is  contrary  to  Federal  law  and 
subject  to  Federal  pre-emption  (under 
the  existing  pre-emption  provisions  of 
DOT  agency  drug  and  alcohol 
regulations).  In  such  cases,  we  suggest 
that  laboratories  call  the  Department  to 
consult  about  the  matter.  If  a  court 
ultimately  issues  a  binding  order 
requiring  the  production  of  the 
specimen,  the  laboratory  may  comply 
(we  do  not  seek  to  make  laboratories 
subject  to  contempt  citations).  However, 
as  noted  above,  employers  must 
continue  to  implement  all  consequences 
of  a  verified  positive  test  required  by 
DOT  rules,  regardless  of  the  outcome  of 
the  imauthorized  test  or  any  persormel 
process  decisions  flowing  from  it. 

Section  40.333    What  Records  Must 
Employers  Keep? 

This  section  is  based  on  §40.335  of 
the  NPRM.  In  response  to  a  niunber  of 
comments  and  consistent  with  decisions 
reflected  elsewhere  in  this  document, 
proposed  requirements  for  the  retention 
of  records  concerning  training  of  service 


agents  and  signed  agreements  with 
service  agents  have  been  deleted.  Under 
the  final  rule,  collectors,  BATs,  MROs 
etc.  will  maintain  their  own  training 
records,  and  employers  will  not  have 
this  responsibility.  The  requirement  to 
have  signed  agreements  among 
employers  and  all  service  agents  has 
been  deleted. 

In  response  to  a  comment,  we  have 
deleted  the  word  "secure"  from 
paragraph  (c).  since  we  agree  that 
control  of  access  is  the  key  point.  One 
comment  suggested  that  service  agents 
should  have  up  to  five  business  days  to 
get  information  to  employers  who  are 
being  audited.  In  our  view,  each  DOT 
agency's  rules  and  inspection  practices 
should  determine  how  quickly  an 
employer  must  produce  records.  The 
service  agent  is  responsible»for  meeting 
the  employer's  need  to  comply  with 
DOT  agency  requirements. 

Subpart  Q — Roles  and  Responsibilities 
of  Service  Agents 

Section  40.341  Must  Service  Agents 
Comply  With  DOT  Drug  and  Alcohol 
Testing  Requirements? 

There  was  only  one  comment  on  the 
proposed  §40. 34'l.  AC/TPA  wanted  C/ 
TPAs  to  be  authorized  to  act  as  a  DER 
and  to  be  required  to  have  a  certified 
MRO  or  administrator  in  charge.  For 
reasons  we  have  discussed  elsewhere, 
we  are  not  permitting  C/TPAs  to  act  as 
DERs.  While  we  think  that  training  and 
certification  programs  for  program 
administrators  are  a  good  idea,  we  do 
not  believe  that  it  is  necessary  to  make 
them  mandatory  at  this  point. 

Section  40.343     What  Tasks  May  a 
Service  Agent  Perform  for  An  Employer? 

This  is  a  new  section  that  makes  the 
basic  point  that  service  agents  can 
perform  for  employers  those  functions 
authorized  by  DOT  rules.  Proposed 
§40.343  dealt  with  a  different  issue. 
DOT  has  become  aware  of  reports  that, 
particularly  in  some  industries,  service 
agents  have  imposed  requirements  on 
covered  entities  that  exceed  the 
requirements  of  DOT  rules  Some 
service  agents  have  made  compliance 
with  these  extra  requirements  a 
condition  of  approval  of  an  employer's 
DOT  drug  and  alcohol  testing  program. 
The  proposed  section  was  intended 
specifically  to  prevent  excesses  of  this 
kind. 

There  were  few  comments  on  the 
proposed  section.  One  said  that  service 
agents  work  for  employers  in  capacities 
other  than  compliance  with  DO"!  rules. 
This  is  doubtless  true,  but  is  an  issue 
outside  the  scope  of  this  rulemaking. 
One  commenter  suggested  that  there 


was  a  reverse  problem,  in  that 
sometimes  employers  asked  service 
agents  (e.g..  SAPs)  to  perform  tasks 
beyond  what  DOT  rules  require  (e.g., 
make  fitness  for  duty  decisions).  VVe 
have  strengthened  language  elsewhere 
in  Part  40  to  emphasize  that  it  is 
inappropriate  to  call  on  SAPs  to  make 
these  decisions  for  employers.  A  third 
commenter  was  concerned  that  the 
section  might  inhibit  the  ability  of 
service  agents  to  advise  employers  to 
recommend  provisions  not  covered  by 
DOT  rules.  Service  agents  can 
recommend  provisions  not  covered  by 
DOT  rules,  but  they  cannot  make 
adoption  of  these  recommendations  a 
condition  of  approving  employers'  plans 
for  DOT  compliance  purposes. 

The  Department  has  relocated  this 
provision  to  §40.355(1). 

Section  40.345    In  What  Circumstances 
May  a  C/TPA  Act  as  an  Intermedian'  in 
the  Transmission  of  Drug  and  Alcohol 
Testing  Information  to  Employers? 

The  proposed  §  40.345  made  the  point 
that  a  service  agent  that  did  not  comply 
with  DOT  regulations  was  subject  to  PIE 
proceedings.  Comments  to  this  proposal 
were  along  the  lines  of  comments  on  the 
PIE  proposal  itself,  to  which  we 
responded  in  the  "Principal  Policy 
Issues"  section  of  the  preamble.  The 
substance  of  this  proposed  section  has 
been  incorporated  in  §40.341  of  the 
final  rule. 

The  new  §40.345  incorporates  the 
Department's  decision,  discussed  at 
length  under  "Principal  Policy  Issues." 
to  permit  employers  to  use  C/TPAs  for 
a  variety  of  information  transmission 
functions,  such  as  passing  drug  and 
alcohol  test  results  from  MROs  or  BATs 
to  employers.  We  emphasize  four 
points.  First,  with  respect  to  any  and  all 
of  the  functions  that  C/TPAs  may 
perform,  the  employer  has  the  choice  of 
using  a  C/TPA  as  an  intermediary  or 
getting  the  information  directly  from  the 
party  (e.g..  the  MRO)  who  generates  the 
information.  Second,  we  direct  readers' 
attention  to  Appendix  F.  C/TPAs  may 
act  as  intermediaries  only  with  respect 
to  the  functions  listed  in  Appendix  F. 

Third,  when  C/TPAs  act  as  an 
intermediary,  they  must  meet  all 
requirements  (e.g..  concerning 
confidentiality  and  timing)  that  would 
apply  if  the  party  generating  the 
information  (e.g.,  an  MRO  or  collector) 
sent  the  information  directly  to  the 
employer.  For  example,  if  a  C/TPA 
transmits  the  MRO's  drug  testing  results 
to  DERs,  it  must  transmit  each  drug  test 
result  to  the  DER  in  compliance  with 
the  requirements  for  MROs  set  forth  in 
§40.167.  Fourth,  as  noted  in  connection 
with  §40.15,  employers  remain  fully 
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responsible  for  receiving  all  information 
and  taking  all  actions  required  under 
Part  40  and  other  DOT  agency  rule. 

Section  40.347     What  Functions  May 
C/TPAs  Perform  With  Respect  to 
Administering  Testingf" 

One  comment  on  this  section 
suggested  that  it  refer  to  C/TPAs 
specifically,  rather  than  service  agents 
generally,  because  the  content  of  the 
section  covered  hinctions  that  C/TFAs 
perform  and  other  service  agents  (e  q  . 
MROs.  laboratories)  either  should  not  or 
tvpicallv  do  not  perform.  We  agree  with 
this  comment,  and  we  have  changed  the 
language  of  the  section  accordingly 
Another  commenter  appeared  to  be 
confused  about  the  provision  telling 
service  agents  not  to  select  employees 
randomly  for  testing  from  a  "follow-up" 
pool.  This  point — which  applies  to 
employers  as  well  as  C/TPAs — is  that 
follow-up  tests  are  scheduled 
individually  for  employees  who  have 
returned  to  safetv-sensitive  duties  aftf  r 
a  violation,  consistent  with  the  SAP's 
plan.  It  is  never  appropriate  to  pwt 
returned  employees  into  a  pool  and 
select  them  randomly  for  follow-up 
testing.  Employees  never  get  advance 
notice  of  the  time  of  a  follow-up  te.st. 
but  follow-up  testing  is  in  no  way 
random.  On  the  other  hand,  in  addition 
to  bting  subject  to  follow-up  testing, 
returned  employees  must  be  in  the 
regular  random  testing  pool,  and  ire 
subject  to  selection  for  random  testing 
on  the  same  basis  as  all  other  covered 
employees. 

Section  40.349     What  Records  May  a 
Sen'ice  Agent  Receive  and  Maintain? 

Some  commenters  on  this  section 
were  concerned  that  because  the 
proposed  rule  used  the  general  term 
"service  agent"  in  this  section,  the 
section  glossed  over  restrictions  on  the 
activities  of  MROs  and  laboratories. 
They  suggested  that,  as  in  the  case  of 
^  40.347,  we  limit  the  section  to 
C/TPAs.  While  we  agree  that  C/TPAs 
perform  many  record  management 
functions,  it  does  not  appear  to  us  that 
the  provisions  of  this  section  apply  only 
to  C/TPAs.  However,  in  response  to  the 
commenters*  concerns,  we  are  prefacing 
this  section  with  an  "except  where 
otherwise  sjSecified  in  this  part" 
statement  (we  did  the  same  in  ^  40  347). 
The  import  of  this  language  is  that, 
where  NIRO.  lahoratorv'.  or  other 
provisions  of  the  rule  impose 
requirements  or  restrictions  beyond 
those  of  this  section,  those  requirements 
or  restrictions  control. 

Another  comment  suggested 
clarifv'ing  that  DOT  access  to  service 
agent  records  and  facilities  does  not 


apply  to  records  and  facilities  not 
involved  in  the  DOT  drug  and  alcohol 
testing  program.  This  point  seems  clear 
on  the  face  of  the  proposed  and  final 
provisions,  so  we  will  not  restate  the 
obvious  Another  comment  objected  to 
reijuinng  this  access,  and  asked  for  a 
justification.  This  is  equally  obvious:  in 
order  to  maintain  proper  oversight  of  an 
important  safety  program,  the 
Department  needs  access  to  the  records 
and  facilities  of  those  who  actually 
perform  program  tasks. 

Sfction  40  J51  What  Confidentiality 
Rt'ijiiirements  Apply  to  Service  Agents? 

This  section  is  also  based  on  parts  of 
proposed  ^40.349.  A  number  of 
comments  pertained  to  proposed 
§  40. 349(e).  relating  to  handling  of  the 
C^CF  There  is  no  equivalent  to  this 
proposed  paragraph  in  the  final  rule.  A 
few  comments  also  supported  allowing 
"blanket"  releases  of  infonnation.  As 
under  the  present  rule,  we  believe  that 
blanket  releases  compromise  the 
confidentiality  of  employee-specific 
records  cmd  are  subject  to  abuse.  The 
final  rule  continues  this  prohibition. 

St  40:i5J  What  Principles  Govern  the 
Interaction  Between  MROs  and  Other 
Service  Agents? 

This  section  is  based  on  §40.351  of 
the  NPRM.  Much  of  the  comment 
concerned  the  disc;retion  of  C/TPAs, 
acting  as  an  intermediary,  to  transmit 
laboratory  results  to  MRO  and  MRO 
verification  decisions  to  the  employer. 
As  discussed  in  "Prinf;ipal  Policy  • 
Issues"  and  in  connection  with  §40.345. 
the  final  rule  permits  the  latter  and 
prohibits  the  former 

Some  (.ommenters  appeared  to  believe 
that  the  proposed  section  required 
MROs  to  exercise  full-time,  in-person, 
over-the-shoulder  supervision  of  their 
staffs.  This  is  not  the  case.  As  long  as 
MROs  really  supervise  their  staff,  this 
supervision  need  not  always  take  place 
at  the  same  site.  We  are  aware  that  MRO 
operations  may  have  more  than  one  site 
and  that  an  MRO  c:annot  be  everywhere 
at  once.  On  the  other  hand,  the  rule  is 
intended  to  prohibit  C/TPA  staff, 
working  on  their  own  or  under  C'/TPA 
rather  than  MRO  supervision,  from 
performing  MRO  staff  functions. 

To  reduce  paperwork,  we  have 
deleted  a  proposed  requirement  for 
written  agreements  between  MROs  and 
other  service  agents. 

§  40  355     What  Limitations  Apply  to 
the  Activities  of  Sen  ice  Agents? 

Some  commenters  on  this  section 
favored  allowing  C/TPAs  to  act  as  DERs 
and  to  act  as  an  intermediary  in 
transmitting  results  from  laboratories  to 


MROs.  Another  commenter  opposed 
any  "firewalls"  between  C/TPAs  and 
MROs.  As  we  have  explained  above,  the 
final  rule  does  not  permit  C/TPAs  to  act 
as  DERs  or  to  transmit  laboratory  results 
to  MROs.  In  our  view,  some  firewalls 
between  MROs  and  other  participants  in 
the  testing  process  are  essential  to 
maintaining  the  necessary 
independence  of  MROs. 

Another  commenter  said  that 
employers,  not  SAPs,  should  make 
follow-up  testing  determinations.  SAPs 
are  used  in  the  return-to-duty  process 
because  of  their  expertise  in  evaluating 
individuals  with  drug  and  alcohol 
problems.  We  believe  that  their 
expertise  should  be  used  to  determine 
follow-up  testing  requirements. 
Employers  may  know  their  workers,  of 
course,  but  they  are  not  typically 
experts  in  drug  and  alcohol  abuse 
evaluation  and  treatment. 

One  commenter  suggested  adding  a 
sentence  specifying  that  MROs  could 
determine  that  an  individual  had 
refused  a  test,  in  the  context  of  an 
adulteration  or  substitution  finding.  We 
agree,  and  we  have  added  this  language. 

We  have  added  a  paragraph 
concerning  a  problem  that  the 
Department  has  occasionally 
encountered.  It  states  that  service  agents 
must  not  intentionally  delay  the 
transmission  of  drug  or  alcohol  testing- 
related. documents  because  of  a  payment 
dispute  or  other  reasons.  Parties  can 
work  out  disputes  among  themselves, 
but  it  is  essential  to  the  safety  purposes 
of  this  program  that  drug  and  alcohol 
testing  results  and  other  information 
flow  freely.  As  a  safety  matter,  this 
information  must  not  be  held  hostage  to 
business  disagreements. 

Subpart  R — Public  Interest  Exclusions 

The  Department  discussed  PIEs 
extensively  in  the  "Principal  Policy 
Issues"  portion  of  the  preamble.  We  will 
not  repeat  this  discussion  here,  focusing 
instead  on  points  in  the  individual 
sections  of  Subpart  R  that  should  be 
highlighted. 

$  40.361     What  Is  The  Purpose  of  a 
Public  Interest  Exclusion  (PIE)? 

Section  40.363     On  What  Basis  May  the 
Department  Issue  a  PIE? 

Section  40  365     What  Is  the 
Department's  Policy  Concerning 
Starting  a  PIE  Proceeding? 

These  sections  emphasize  that  the 
basic  purpose  of  PIEs  is  to  protect  the 
public  from  serious  noncompliance  on 
the  part  of  service  agents.  PIEs  are  not 
an  exclusive  remedy:  We  can  take  other 
actions  (e.g..  sanctions  against 
employers,  referral  to  the  DOT  Inspector 
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General)  if  circumstances  warrant.  The 
basic  groimds  for  issuing  a  PIE  are 
serious  noncompliance  with  Part  40  or 
DOT  agency  drug  and  alcohol  testing 
regulations  and  failure  to  cooperate  with 
DOT  oversight  and  enforcement  efforts. 

Section  40.365  includes  a  list 
illustrating  the  kinds  of  misconduct  that 
we  believe  warrant  initiating  a  PIE 
proceeding.  We  emphasize  that  this  is 
not  an  exhaustive  or  exclusive  list.  We 
can  and  will  initiate  PIEs  on  the  basis 
of  other  fact  situations,  if  warranted. 
However,  this  list  should  give  interested 
persons  a  good  idea  of  the  Department's 
policy  concerning  the  level  of 
seriousness  that  we  intend  to  be  the 
basis  for  PIE  actions.  The  items  on  the 
list  all  concern  such  matters  as  safety, 
the  outcomes  of  test  results,  privacy  and 
confidentiality,  due  process  and  fairness 
for  employees,  the  honesty  and  integrity 
of  the  testing  program,  and  cooperation 
with  or  provision  of  information  to  DOT 
agency  representatives.  Many  of  the 
items  are  draWn  from  problems  the 
Department  has  noted  under  the 
existing  Part  40. 

We  note  that  the  PIE  provisions  of  the 
rule  are  not  intended  to  have  retroactive 
effect.  That  is,  the  Department  would 
not  initiate  a  PIE  proceeding  on  the 
basis  of  conduct  that  occurred  before  the 
PIE  provisions  took  effect. 


Section  40.367    Who  Initiates  a  PIE 
Proceeding? 

Section  40.369     What  Is  the  Discretion 
of  an  Initiating  Official  in  Starting  a  PIE 
Proceeding? 

Section  40.371     On  What  Information 
Does  an  Initiating  Official  Rely  in 
Deciding  Whether  To  Start  a  PIE 
Proceeding? 

Section  40.411     What  Is  the  Role  of  the 
DOT  Inspector  General's  Office? 

These  sections  concern  the 
Department's  decision  about  whether  to 
begin  a  PIE  proceeding.  Only  selected 
DOT  officials  are  authorized  to  begin 
such  a  proceeding:  DOT  agency  drug 
and  alcohol  program  managers,  an 
official  of  ODAPC  other  than  the 
Director  (who,  as  the  decisionmaker,  is 
precluded  firom  any  role  in  initiating  or 
prosecuting  a  PEE  proceeding),  or  the 
designee  of  these  officials.  We 
emphasize  that  individual  inspectors 
and  subordinate  staff  members,  while 
they  may  provide  information  to 
initiating  officials,  are  not  themselves 
authorized  to  initiate  PIE  proceedings. 

Initiating  officials  have  oroad 
discretion  in  deciding  whether  to  start 
a  PIE  proceeding,  though  this  discretion 
must  be  exercised  with  the  policy 
expressed  §40.365  in  mind.  DOT  is 
never  required  to  start  a  PIE  proceeding. 


An  initiating  official  can  take  into 
account  such  factors  as  his  or  her 
judgment  of  the  seriousness  of  the 
matter  and  the  availability  of  resources 
to  investigate  and  prosecute  a  matter 
adequately. 

An  initiating  official  can  rely  on 
credible  information  from  any  source  in 
deciding  whether  to  start  a  proceeding. 
As  many  commenters  requested,  the 
initiating  official  will  make  an  informal 
contact  with  the  service  agent  before 
sending  a  correction  notice,  in  an 
attempt  to  determine  if  the  service  agent 
has  any  information  that  would  help  the 
initiating  official  make  his  or  her 
decision  to  initiate  a  proceeding. 

While  the  DOT  inspector  general  (IG) 
is  not  an  initiating  official  in  the  PIE 
process,  the  IG  can  investigate 
compleunts  concerning  waste,  fraud,  and 
abuse  in  the  drug  and  alcohol  testing 
program.  The  initiating  official  can  use 
information  from  IG  investigations  and 
audits  as  the  basis  to  begin  a  PIE 
proceeding.  The  IG  can  also  take  action 
leading  to  criminal  or  civil  action 
against  a  service  agent  or  employer  if 
the  facts  warrant. 

Section  40.373    Before  Starting  a  PIE 
Proceeding,  Does  the  Initiating  Official 
Give  the  Service  Agent  an  Opportunity^ 
To  Correct  Problems? 

Section  40.375    How  Does  the  Initiating 
Official  Start  a  PIE  Proceeding? 

These  sections  describe  the  first 
formal  steps  in  any  PIE  proceeding. 
Before  taking  other  action,  the  initiating 
official  sends  a  correction  notice, 
outlining  the  compliance  problem  and 
giving  the  service  agent  60  days  to 
correct  it.  If  the  service  agent  documents 
correction  of  the  problem  in  this  period, 
the  official  does  not  pursue  a  PIE 
proceeding.  If  not,  the  official  sends  a 
notice  of  proposed  exclusion  (NOPE)  to 
the  service  agent,  detailing  the  basis  for 
the  proposed  exclusion  and  informing 
the  service  agent  of  the  next  procedural 
steps. 

"rhere  may  be  some  problems  that 
cannot  be  corrected,  or  some 
misconduct  so  serious  that  subsequent 
corrective  steps  are  insufficient  to  make 
up  for  the  effects  of  noncompliance.  For 
example,  an  MRO  who  has  counterfeit 
medical  credentials  probably  cannot 
correct  this  problem.  A  laboratory  that 
has  demonstrated  a  significant  lack  of 
business  integrity  by  falsifv'ing  evidence 
or  a  pattern  or  practice  of  careless 
conduct  resulting  in  the  ca":cellation  of 
numerous  tests  might  have  great 
difficulty  demonstrating  that  it  has 
made  adequate  changes  to  make  up  for 
the  problems  it  caused.  The  Department 
is  not  limited,  in  deciding  whether  to 


initiate  a  PIE  proceeding,  to  purely 
prospective  considerations  (e.g., 
analogous  to  the  "imminent  [future] 
harm"  standard  HHS  uses  in  deciding  to 
take  certification  action  against  a 
laboratory).  Nor  is  the  Department 
required  to  accept,  on  face  value, 
assurances  from  a  service  agent  that  it 
has  learned  its  lesson  and  will  comply 
in  tho  future.  The  Department  will  make 
judgments  of  this  kind  on  a  case-by-case 
basis. 

Section  40.377    Who  Decides  Whether 
To  Issue  a  PIE? 

This  sections  focuses  on  the  role  of 
the  ODAPC  Director  as  decisionmaker. 
Section  40.377  articulates  the  firewall 
between  the  Director  and  the  initiating 
official,  to  ensure  impartiality.  The 
Director  can  delegate  the 
decisionmaking  role  to  another  official 
[e.g.,  in  a  case  where  the  Director  would 
be  unavailable  to  decide  the  case  or 
recused  himself  or  herself  because  of  a 
potential  conflict  of  interest),  who 
would  then  be  subject  to  the  same 
firewall  requirements. 

Section  40.379    How  Do  You  Contest 
the  Issuance  of  a  PIE? 

Section  40.381     IVhat  Information  Do 
You  Present  to  Contest  tfie  Proposed 
Issuance  of  a  PIE? 

Section  40.383     What  Procedures  Apply 
if  You  Contest  the  Issuance  of  a  PIE? 

Section  40.385     Who  Bears  the  Burden 
of  Proof  in  a  PIE  Proceeding? 

These  sections  cover  an  important 
part  of  the  administrative  due  process 
protections  built  into  the  PIE  provisions 
of  the  rule.  Within  30  days  of  getting  a 
NOPE,  a  service  agent  must  contact  the 
Director  and  make  arrangements  to 
present  information  and  arguments.  If 
the  service  agent  asks  to  meet  with  the 
Director,  the  Director  will  schedule  a 
meeting.  At  this  meeting,  or  in  a  written 
presentation,  the  service  agent  may 
provide  any  arguments  or  factual 
information  it  believes  relevant  to  the 
proposed  issuance  of  a  PIE,  its  scope 
and  duration.  We  emphasize  that  the 
opportunity  to  meet  with  the  Director  is 
not  a  "hearing"  or  "trial."  with  formal 
rules  of  evidence.  The  Director  will 
consider  any  relevant  evidence  and 
listen  to  any  witnesses  the  initiating 
official  or  the  service  agent  presents. 
Because  the  initiating  official  is  the 
proponent  of  the  PIE  action,  he  or  she 
bears  the  burden  of  proof  (by  a 
preponderance  of  the  evidence)  on  all 
issues.  To  justifv-  issuing  a  PIE.  the 
Director  must  find  that  the  service  agent 
failed  or  refused  to  perform  drug  and/ 
or  alcohol  testing  services  as  required  by 
this  part  or  is  in  serious  noncompliance 
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with  a  DOT  agency  drug  and  alcnhol 
regulation. 

Section  40.387  What  Matters  Does  the 
Director  Decide  Concerning  a  Proposed 
PIE' 

Section  40.389     What  Factors  May  the 
Director  Consider? 

Section  40.391     What  Is  the  Scope  of  a 

PIE' 

Section  40.393    How  Long  Does  a  PIE 

Stay  in  Effect 

Section  40  40"     May  a  Service  Agen t 
Asl^i  To  Have  a  PIE  Reduced  or 
Terminated? 

These  sections  concern  what 
decisions  the  Director  makes  and  which 
factors  the  Director  considers  in 
deciding  on  whether  to  issue  a  PIE.  as 
well  as  the  scope  and  duration  of  a  PIE. 
When  the  Director  receives  the  NOPE 
and  the  service  agents  response  to  it. 
the  Director  can  dismiss  the  proceeding 
[e.g..  for  not  raising  a  sufficiently 
serious  noncompliance  issue  to  warrant 
issuing  a  PIE),  remand  it  to  the  initiating 
official  for  more  fact  finding,  or 
continue  with  the  proceeding. 
Whenever  a  proceeding  does  go  to 
decision,  the  Director  would  make 
determinations  concerning  disputed 
factual  issues,  whether  the  facts  support 
issuing  a  PIE.  and  the  scope  and 
duration  of  a  PIE.  The  factors  the 
Director  considers  in  making  these 
decisions  include  the  seriousness  of  the 
noncompliance,  the  pervasiveness  of  the 
noncompliance  within  the  service 
agent's  organization,  and  the 
compliance  disposition  of  the  ser\'ice 
agent. 

The  scope  of  a  PIE  was  the  subject  of 
manv  comments.  In  the  final  rule,  the 
initiating  official  proposes  a  scope  for 
the  PIE.  the  service  agent  can  contest  the 
proposal,  and  the  Director  decides  what 
the  scope  should  he.  The  general  rule  is 
that  a  PIE  applies  to  parts  of  an 
organization  or  types  of  services  that  are 
affet:ted  bv  the  service  agent's 
noncompliance.  The  more  pervasive  the 
misc;onduct.  the  broader  the  scope  of  the 
PIE.  The  rule  text  provides  several 
examples  of  the  Department's  thinking 
on  how  to  view  the  proper  scope  of  a 
PIE. 

There  are  also  situations  in  which  the 
PIE  can  apply  to  individual  officers  or 
emplovees  of  the  service  agent,  if  they 
are  responsible  for  the  noncompliance 
that  formed  the  basis  for  the  PIE  This 
provision  is  intended  to  prevent 
individuals  from  going  into  business 
under  a  different  business  or  corporate 
name  while  a  PIE  remains  in  effect 
against  the  service  agent  they  worked 
for.  The  same  is  true  of  businesses 


affiliated  with  the  service  agent 
concerning  which  the  Department 
issued  a  PIE. 

.\  PIE  stays  in  effect  frf)m  one  to  five 
years.  Like  the  scope  of  a  PIE.  the 
duration  of  a  PIE  is  proposed  by  the 
initiating  official,  may  be  contested  by 
the  service  agent,  and  is  decided  upon 
bv  the  ODAPC  Director.  The  Director's 
decision  is  based  on  such  factors  as  the 
seriousness  of  the  noncompliance  on 
which  the  PIE  is  based  and  the 
continued  need  to  protect  employers 
and  emplovees  from  the  service  agent's 
noncompliance.  The  Director  considers 
factors  such  as  those  listed  in  §  40.387 
in  making  this  decision. 

After  a  PIE  has  been  in  effect  for  nine 
months,  the  service  agent  can  apply  to 
have  its  duration  shortened.  If  the 
Director  verifies  that  the  sources  of 
noncompliance  have  been  eliminated 
and  that  all  drug  or  alcohol  testing- 
related  services  the  service  agent  would 
provide  to  DOT-regulated  employers 
will  be  consistent  with  the  requirements 
of  this  part,  the  Director  may  issue  a 
notice  terminating  or  reducing  the  PIE. 
We  emphasize  that  this  process  is 
limited  to  the  issues  of  duration  and 
scope:  it  is  not  an  appeal  or 
reconsideration  of  the  decision  to  issue 
the  PIE 

Section  40  39.'^     Can  You  Settle  a  PIE 
Proceeding' 

Section  40.397     When  Does  the  Director 
Make  a  PIE  Decision' 

Section  40.399     How  Does  the 
Department  \'otify  Senice  Agents  of  Its 
Decision? 

Section  40  401     How  Does  the 
Department  Notify  Employers  and  the 
Public  About  a  PIE? 

Section  40.403     Must  a  SeiTice  Agent 
\'otify  Its  Clients  When  the  Department 
Issues  a  PIE? 

Section  40.405     May  the  Federal  Courts 
Review  PIE  Decisions? 

Section  40.413    How  Are  Notices  Sent 
to  Service  Agents? 

The  next  group  of  provisions  concern 
the  mechanics  of  making  PIE  decisions 
and  informing  people  about  them.  The 
initiating  official  and  the  service  agent 
can  settle  a  PIE  proceeding  at  any  time 
before  the  Director  issues  a  decision. 
The  Director  must  concur  in  the 
settlement,  which  could  include,  for 
example,  provisions  to  ensure 
compliance  or  a  period  of  voluntary 
exclusion  during  which  the  service 
agent  agrees  not  to  provide  certain 
services  to  DOT-regulated  employers 
while  it  fixes  noncompliance  problems. 


The  Director  is  normally  responsible 
for  making  a  decision  within  60  days  of 
the  record  of  the  proceeding  being 
completed.  The  Director  can  extend  this 
normal  decision  period  for  30  days  at  a 
time  for  good  cause.  It  is  the 
Department's  policy  to  expedite  these 
important  decisions,  however.  Once  the 
Director  issues  a  decision,  it  is  a  final 
administrative  action  of  the  Department, 
subject,  like  all  such  actions,  to  judicial 
review  under  the  Administrative 
Procedure  Act. 

The  Director  must  provide  written 
notice  of  a  PIE  to  the  service  agent, 
including  a  statement  of  the  basis  for  his 
or  her  decision  and  the  scope  and 
duration  of  the  PIE.  The  Department 
also  informs  the  public  about  the  PIE 
though  a  web  site  posting  and  a  Federal 
Register  notice.  We  also  anticipate 
informing  employer  and  testing  industry 
groups  about  the  action,  so  that  they  can 
inform  their  members.  The  service  agent 
also  has  an  affirmative  responsibility  to 
inform  customers  about  the  PIE,  so  that 
they  can  obtain  services  from  and 
transfer  records  to  other  ser\'ice  agents. 
Finallv.  §40.113  concerns  the 
mechanics  of  how  notices  are  sent  to 
service  agents  and  when  they  are 
deemed  to  have  been  received.  As  a 
policy  matter,  the  initiating  official  will 
make  reasonable  efforts  to  follow  up 
with  the  service  agent  to  ensure  that  the 
service  agent  has  received  and 
understood  the  notice. 

Section  40.409     What  Does  the 
Issuance  of  a  PIE  Mean  to 
Transportation  Employers? 

Employers  have  an  affirmative 
responsibility  to  stop  using  the  services 
of  a  service  agent  that  is  subject  to  a  PIE. 
This  obligation  begins  90  days  after  the 
Director  issues  the  PIE.  to  give  the 
employer  time  to  find  another  service 
provider.  The  obligation  applies  to 
services  provided  through  an  affiliate  of 
the  service  agent  subject  to  the  PIE  as 
well  as  the  service  agent  itself  and  it 
applies  to  employers  in  all  DOT- 
regulated  industries.  It  is  important  to 
note  that  a  PIE  does  not  invalidate 
otherwise  proper  drug  and  alcohol  tests 
in  which  the  service  agent  was  involved 
before,  and  for  90  days  after,  the 
issuance  of  the  PIE.  the  rule  text  spells 
out  the  operation  of  this  provision  in 
more  detail. 

Appendices 

Appendi.x  A 

During  the  last  decade  of  drug  testing, 
the  Department  has  not  regulated  nor 
standardized  the  materials  {i.e., 
collection  containers. .specimen  bottles, 
etc.)  used  in  DOT-mandated  drug 
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testing.  During  the  first  few  years  of 
drug  testing,  only  one  specimen  bottle 
was  required.  Subsequent  to  the 
Omnibus  Act,  split  specimen  collections 
became  a  requirement  for  four  of  the  six 
DOT  agencies.  In  general,  each 
laboratory  provided  to  the  collection 
site  or  the  employer  laboratory  specific 
collection  kits,  many  of  which  differed 
in  composition. 

The  introduction  of  the  split,  the  fact 
that  in  the  pipeline  and  maritime 
industry  split  collection  was  an 
employer  option,  and  the  wide  variance 
among  the  laboratories'  kits,  resulted  in 
significant  problems  and  numerous  tests 
had  to  be  cancelled  based  on  collector 
error  that,  at  times,  was  due  to  the 
differences  in  the  makeup  of  the  kits. 

Several  years  ago,  the  Department 
requested  all  laboratories  to  provide 
samples  of  their  urine  collection  kits. 
These  were  reviewed  against  the  then 
current  regulatory  requirements  [e.g., 
tamper-evident  seals  on  the  bottles, 
availability  and  use  of  shipping 
container  seals,  collection  instructions), 
and  a  majority  of  kits  did  not  meet  the 
regulatory  requirements.  Laboratories 
were  notified  and  corrective  action  was 
recommended,  but  the  Department  did 
not  take  any  specific  action  to 
standardize  these  kits  at  that  time. 

The  Department  is  convinced  that  the 
new  requirement  for  all  DOT  agencies  to 
use  splits,  and  the  development  of  a 
standard  kit,  will  result  in  fewer 
mistakes  and  cancellations  of  drug  tests. 
In  that  light.  Appendix  A  spells  out 
broad  criteria  for  the  composition  of 
urine  collection  kits. 

The  requirement  for  a  collection 
container  should  minimize  the  need  to 
give  the  employee  both  bottles,  when 
there  is  no  collection  container  in  the 
kit.  and  request  the  employee  to  urinate 
into  only  one  bottle.  In  some  cases, 
employees  fill  both  bottles  and 
collectors  submit  these,  resulting  in 
splits  that  do  not  reconfirm.  In  some 
cases,  the  two  bottles  contained  urine  of 
different  colors,  but  collectors  submitted 
them  anyway. 

The  requirement  that  the  collection 
container  and  the  bottles  be  wrapped  or 
sealed  in  a  plastic  bag  was  established 
earlier  to  prevent  accusations  by  the 
employee  that  either  the  collector  or 
someone  at  the  collection  site 
introduced  some  foreign  substance  into 
the  containers,  causing  a  positive  result. 
The  standards  specifically  spell  out  that 
the  collection  container  needs  to  be 
securely  wrapped  separately  from  the 
specimen  bottles  and  that  the  bottles 
must  be  either  shrink  wrapped  or  sealed 
in  plastic  bags  or  may  be  secured  with 
other  methodology  provided  that  the 


tamper-evident  mechanism  is  effective 
and  easily  discernable  to  the  employee. 

For  example,  the  use  of  a  tiny 
filament  between  the  bottle  and  the  cap 
which  breaks  when  the  bottle  is  first 
opened  may  be  effective  in  determining 
if  the  bottle  was  opened,  but  only  if  the 
employee  has  this  pointed  out  to  him  or 
her.  Even  at  that,  the  employee  would 
have  to  look  very  closely  to  see  if  the 
filament  is  or  is  not  attached.  Most 
collectors  will  not  spend  the  time  to  go 
through  this  process  and  emplovees  can 
say  they  were  not  really  able  to  tell  if 
the  filament  was  in  place.  It  is  much 
easier  to  defend  and  remember  that  a 
bottle  was  wrapped  in  a  plastic  bag. 
rather  than  argue  that  the  employee  was 
or  was  not  specifically  shown  the 
filament  or  that  he  or  she  actually  did 
or  did  not  see  the  filament.  Conversely, 
a  bottle  that  has  a  paper  label. 

The  use  of  a  leak-resistant  plastic  bag 
has  been  in  place  for  a  number  of  years, 
driven  primarily  by  U.S.  Postal  Service 
and  courier  and  shipping  services 
requirements  as  a  safety  issue  related  to 
transportation  of  biological  specimens. 
Under  the  new  standards,  the  plastic 
bags  must  not  only  be  leak-resistant  (no 
zip  locked  bags),  but  must  also  be 
tamper-evident.  In  other  words,  once 
the  bag  is  sealed  it  cannot  be  opened 
without  the  opening  becoming  obvious. 

Under  current  rules,  there  is  a 
requirement  that  the  shipping  container 
be  sealed  with  a  shipping  container  seal 
that  is  initialed  or  signed  and  dated  by 
the  collector.  In  the  NPRM,  we  proposed 
to  use  a  tamper-evident  seal  on  the 
plastic  bag  instead  of  the  shipping 
container,  since  in  many  cases, 
collectors  may  collect  several  specimens 
in  plastic  bags  and  hold  or  store  them 
until  they  have  several  which  can  then 
be  placed  into  a  shipping  contained 
which  is  subsequently  sealed.  There 
were  few  comments  related  to  the  kit. 
but  laboratories  did  indicate  that  when 
a  shipping  container,  usually  a  box, 
arrives  at  the  laboratory  with  a  broken 
seal,  the  specimens  are  tested  provided 
the  specimen  bottle  seals  are  intact.  To 
date,  the  Department  is  not  aware  of  anv 
problems  related  to  this  pra'  Jce. 
However,  it  does  call  into  question  the 
purpose  of  the  second  (shipping 
container)  seal.  The  Department's 
position  is  that  if  the  leak-resistant 
plastic  bag  is  tamper-evident,  that  serves 
as  the  secondary  protection,  which  is 
currently  ensured  by  the  shipping  seal. 
The  primary-  concern  is,  ana  always 
has  been,  the  integrity  of  the  specimen 
bottle  seals.  As  long  as  the  integrity  of 
the  specimen  bottle  seals  is  intact,  the 
condition  of  the  shipping  container  seal 
is  not  relevant.  The  standards  listed  in 
Appendix  A,  therefore,  do  i^ot  include 


a  requirement  for  a  shipping  container 
or  plastic  bag  seal. 

The  current  regulatory  requirement  is 
that  the  "specimens  shall  be  placed  in 
shipping  containers  designed  to 
minimize  the  possibility  of  damage 
during  shipment  {e.g..  specimen  boxes 
and/or  padded  mailers)".  In  many  cases, 
kits  contain  cardboard  boxes  designed 
to  hold  only  two  bottles  for  shipment. 
In  some  cases,  collection  sites  may.  and 
do,  place  a  number  of  specimens  in 
plastic  bags  and  then  into  one  large 
shipping  container  or  box.  and  transport 
the  specimens  in  that  manner.  With  the 
advent  of  stronger  plastics,  some 
laboratories  are  requesting  collection 
sites  to  transport  bottles  wrapped  in 
leak-resistant  plastic  bags  which  are 
placed  into  larger  plastic  envelopes, 
contending  that  because  the  specimen 
bottles  are  constructed  of  stronger 
plastic,  this  is  an  acceptable  practice. 

The  Department  has  discussed  this 
issue  of  transporting  specimens  with 
two  of  the  largest  courier  ser\'ices  and 
both  have  expressed  their  concerns 
about  leakage  of  urine  specimens  in 
transit  and  concern  for  the  safety  of 
their  employees.  Both  courier  ser\'ices 
require  a  watertight  primary  receptacle 
(bottle)  and  a  secondary  watertight 
container,  which  in  this  case  would  be 
the  leak-resistant  plastic  bag.  One 
courier  requires  a  sturdy  outer  package 
consisting  of  corrugated  fiberboard. 
wood,  metal,  or  rigid  plastic:  Styrofoani 
boxes,  plastic  bags,  and  paper  envelopes 
are  not  acceptable  as  outer  packaging. 
The  second  major  courier  requires  that 
the  primary  container  (bottle)  meet  a 
150-pound  crush  test.  If  it  meets  that 
test,  it  may  be  placed  in  a  leak-resistant 
plastic  bag  or  container  and  then  may  be 
placed  in  a  secondary  leak-resistant 
plastic  envelope  witbout  further 
packaging.  Conversely,  if  the  bottle(s) 
does  not  meet  the  crush  test,  it  must  be 
placed  into  a  secondary'  package,  which 
meets  the  150-pound  crush  test.  The 
secondary  package  may  then  be  placed 
into  a  plastic  shipping  envelope. 

The  Department  has  determined  that 
current  shipping  regulations  and 
requirements  are  sufficient  to  ensure 
that  specimens  are  shipped  in  a  manner 
that  will  protect  them  from  damage. 
Therefore,  the  standards  direct  that  the 
specimen  bottles  be  shipped  in 
containers  that  can  sufficiently  protect 
them  from  damage;  the  standards  do  not 
specify  the  type  of  material  or  the  extent 
of  weight  (crush  test)  that  the  shipping 
containers  should  meet.  The  standards 
also  permit  the  specimens  to  be 
transported  to  a  laboratory  in  the  leak- 
resistant  plastic  bag  provided  they  are 
hand-carried  by  a  laboratory  courier.  In 
other  words,  the  courier  picks  the 
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specimens  up  in  whatever  is  a 
convenient  shipping  or  carr\-ing 
container  and  does  not  subsequently 
place  them  into  a  system  (automated 
transportation,  another  deliver\'  courier, 
or  on  a  plane,  railroad,  or  truck),  but 
personally  delivers  them  to  the 
laboratory. 

Appendix  B 

Appendix  B  is  simply  a  list  of  the  data 
elements  and  format  for  the  semi-annual 
laboratory  report  provided  to  employers 
Laboratories  should  follow  this  format 
when  they  compose  these  reports. 

Appendix  D 

This  appendix  identifies  the  format 
and  type  of  information  that  the  MRO 
needs  to  submit  to  DOT  when  a  split 
specimen  test  fails  to  reconfirm  the 
presence  of  the  drug/drug  metabolite, 
adulterant,  or  the  substitution  finding 
found  in  the  primary  specimen 

There  has  been  a  long-standing 
practice  under  the  current  nile  that 
when  the  employee  requests  a  test  of  the 
split  specimen  and  the  test  of  the  split 
fails  to  reconfirm  the  presence  of  the 
drug/drug  metabolite  that  was  found  in 
the  primary  specimen,  or  if  the  split  wa.s 
not  available  {i  e  .  not  collected  or 
leaked  in  transit),  the  MRO  was  required 
to  report  this  result  to  the  Department. 
The  purpose  of  this  report  was  to 
determine  if  this  was  an  administrative 
or  collection  error  [e.g..  the  primary 
bottle  and  the  split  bottle  were  not  the 
same  urine)  or  if  the  failure  to  reconfirm 
was  one  of  a  technical  nature,  requiring 
review  by  HHS.  Although  the  majority 
of  "failures  to  reconfirm"  have  been  due 
to  the  unavailability  of  the  split 
specimen,  some  of  the  technical 
problems  led  to  the  discoverv'  of  the 
various  adulterants  that  are  currently 
used  to  circumvent  the  testing  process 
Based  on  this,  the  Department  will 
continue  to  require  this  reporting  by  the 
MRO. 

The  Department  has  also  decided  to 
permit  an  employee  to  request  the  test 
of  the  split  specimen  when  the  primary 
specimen  is  reported  as  adulterated  or 
substituted.  Based  on  that  decision,  we 
have  determined  that  should  the  split 
fail  to  indicate  the  adulterant  or  the 
substitution  is  not  supported  by  the  test 
of  the  split  or  the  MRO  cancels  the  test 
based  on  medical  evidence,  the  MRO 
needs  to  report  this  cancellation  to  the 
Department  in  the  same  manner  as  if  it 
was  a  positive  result  which  failed  to 
reconfirm. 

There  is  not  a  standard  "report"  that 
the  MRO  needs  to  fill  out.  However,  for 
consistency  of  information.  Appendix  D 
provides  the  format  for  the  information 
that  the  Department  needs  to  fully 


assess  if  there  are  any  technical 
problems  in  the  testing  process.  For  ease 
of  use,  the  same  format  can  be  used  for 
reporting  cancellation  of  a  positive  as 
well  as  for  adulteration  and 
substitution. 

Appendix  E 

This  .Appendix  lists  the  12  criteria  the 
Department  examines  in  determining 
whether  certification  organizations 
should  be  accepted  under  §§40.281- 
40  283  for  participation  in  the  SAP 
program  The  first  eleven  items  are  the 
same  criteria  the  Department  has  used 
in  evaluating  other  certification 
organizations  that  are  already  part  of  the 
program  (e.g..  ICRC).  The  twelfth  item  is 
NCCA  accreditation,  discussed  in  the 
preamble  to  §40.281. 

Appendix  F 

This  .Appendix  is  a  list  of  the  drug 
and  alcohol  testing  information 
transmission  functions  that  C/TPAs  are 
authorized  to  perform  (see  §40.345)  C/ 
TPAs  may.  acting  as  an  intermediary, 
transmit  the  information  in  the  listed 
regulatory  sections  to  the  DER  for  an 
employer,  if  the  employer  chooses  to 
have  the  C/TPA  do  so.  These  are  the 
only  items  that  C/TPAs  are  permitted  to 
transmit  to  the  employer  as  an 
intermediary.  The  use  of  service  agent 
intermediaries  is  prohibited  in  all  other 
cases,  such  as  transmission  of  laboratory 
drug  test  results  to  MROs,  the 
transmission  of  SAP  reports  to 
employers,  and  the  transmission  of 
positive  alcohol  test  results. 

In  every  case,  the  C/TPA  must  ensure 
that,  in  transmitting  the  information,  it 
meets  all  requirements  {e.g..  concerning 
confidentiality  and  timing)  that  would 
apply  if  the  party  originating  the 
information  [eg  ,  an  MRO  or  collector) 
sent  the  information  directly  to  the 
employer.  For  example,  if  a  C/TPA 
transmits  MROs'  drug  testing  results  to 
DERs.  you  must  transmit  each  drug  test 
result  to  the  DER  in  compliance  with 
the  requirements  for  MROs  set  forth  in 
§40.157 

Appendix  G 

The  ATF  included  in  Appendix  G  is 
a  slight  modification  of  the  existing 
alcohol  testing  form.  One  coramenter 
suggested  that  a  new  alcohol  testing 
form  be  developed  that  incorporated 
requirements  proposed  by  the  NPRM 
[e.g..  the  name  of  the  DER.  whether  an 
STT  used  a  saliva  device).  We  believe 
that  a  revised  form  will  serve  the 
program  better  by  allowing  us  to  capture 
the  necessary  information.  At  the  same 
time,  it  will  no  longer  require  the 
employee  to  sign  in  Step  4  if  the  alcohol 
concentration  is  less  than  0.02.  This 


signature  will  only  be  necessary  if  the 
alcohol  concentration  is  0.02  or  higher 
on  the  confirmation  test.  Consistent 
with  the  CCF.  all  pages  of  the  form  may 
be  white,  with  the  distribution  legend  at 
the  bottom  of  pages  2  and  3  following 
the  colors  of  the  current  form.  The  OMB 
control  number  of  the  new  form  will  be 
OMB  2105-0529.  the  same  as  for  the 
current  form.  Program  participants  may 
start  using  the  form  January  18,  2001. 
Use  of  the  form  will  become  mandatory 
on  August  1.  2001. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  is  a  significant  rule  for 
purposes  of  Executive  Order  12866.  It  is 
significant  because  of  its  policy 
importance  and  its  impact  upon  sizeable 
industries.  It  is  not,  however,  an 
economically  significant  regulation.  It  is 
a  reworking  of  existing  requirements, 
imposing  few  new  mandates,  and 
should  not  have  significant  incremental 
costs.  Because  of  its  multimodal  impact 
and  policy  interest  to  regulated  parties 
and  service  agents,  it  is  a  significant  rule 
for  purposes  of  the  DOT  Regulatory 
Policies  and  Procedures.  Throughout 
this  regulation,  we  have  attempted  to 
balance  the  costs  of  new  requirements 
with  the  cost  savings  accrued  through 
the  elimination  of  some  current 
requirements. 

Economic  Impacts 

There  are  two  features  of  the 
regulation  that  would  add  new 
requirements  having  economic  impacts. 
The  first  is  the  requirement  for  validity 
testing.  As  the  resuh  of  work  by  HHS 
and  the  laboratories,  these  protocols  are 
already  in  place  and  are  being  used  by 
most  laboratories,  so  we  expect  the 
incremental  costs  of  this  requirement  to 
be  modest.  The  Department  believes 
that  public  safety  is  well-served  by  these 
steps  to  identify  and  hold  accountable 
employees  in  safety-sensitive  positions 
who  attempt  to  tamper  with  the  testing 
process. 

Second,  the  rule  includes  additional 
training  requirements  for  some  service 
agents.  Errors  in  the  testing  process 
resulting  from  lack  of  training  can  lead 
to  increased  employer  program  costs 
and  increased  paperwork  required  to 
document  the  errors  and  repeat  the 
testing  process.  The  rule  upgrades 
requirements  for  collectors,  MROs,  and 
SAPs.  Well-attended  training  courses  for 
MROs  already  exist,  as  do  some 
collector  and  SAP  courses. 

At  the  same  time,  the  Department 
anticipates  cost  savings  from  some 
provisions  of  the  regulation,  such  as  the 


Federal  Register /Vol.  65,  No.  244 /Tuesday,  December  19,  2000 /Rules  and  Regulations         79517 


reductions  in  blind  specimen 
requirements  and  mitigation  of  some 
reporting  requirements.  The  additional 
training  requirements  discussed  in  the 
previous  paragraphs  will  help  to  reduce 
costs  from  errors  in  the  system.  For 
example,  every  time  a  better-trained 
collector  conducts  a  collection  properly 
instead  of  making  a  mistake,  the  costs  of 
developing  memorandums  for 
correction,  preparing  laboratory 
litigation  packages,  arbitration  or  court 
proceedings,  and  reversing  personnel 
actions  are  avoided. 

The  Department  has  estimated  cost 
increases  and  decreases  that  could  be 
expected  if  the  proposed  rule's 
provisions  are  made  final.  It  is 
important  to  understand  that  this  is  a 
big  program,  touching  some  8.34  million 
employees  working  for  about  673,413 
employers.  Around  30,000  individuals 
and  organizations  work  as  service 
agents. 

s.  In  terms  of  new  costs,  the  Department 
estimates  an  annual  cost  of  about  $1.4 
million  for  validity  testing.  With  respect 
to  training  for  SAPs.  MROs,  DATs, 
STTs,  and  collectors,  we  anticipate  that 
annual  costs  will  run  about  $4  million. 
In  addition,  we  estimate  that  there  will 
be  one-time  costs  for  a  variety  of 
administrative  requirements  in  the  first 
year  of  implementation  of 
approximately  $1.93  million. 

On  the  other  hand,  we  anticipate 
saving  at  least  $4.3  million  per  year 
from  the  reduction  in  blind  specimen 
testing  (the  savings  will  probably  be 
somewhat  greater,  because  fewer 
organizations  will  be  required  to  submit 
blind  specimens).  By  changing  the 
current  quarterly  laboratory  report 
requirement  to  require  a  semiannual 
report,  we  anticipate  saving  another 
$2.5  million  annually.  By  permitting 
positive,  adulterated,  and  substituted 
test  results  to  be  faxed  rather  than  sent 
by  overnight  express,  we  project  an 
aimual  $3.3  million  saving.  These 
aimual  savings  are  greater  than  the 
additional  annual  costs  we  anticipate 
for  the  proposed  rule.  In  total,  then,  we 
estimate  that  the  nevy  rule  will  result  in 
about  $7.4  million  in  incremented  costs 
versus  $10.1  million  in  incremental 
savings,  compared  to  the  existing  rule. 

The  Department  has  placed  in  the 
docket  for  this  rulemaking  a  document 
describing  the  basis  for  these  estimates 
in  greater  detail. 

Executive  Order  13132  and  Federalism 

This  final  rule  does  not  have 
sufficient  Federalism  impacts  to  warrant 
further  action  imder  Executive  Order 
13132.  The  Department  notes  that  the 
provisions  of  Part  40  are  incorporated 
by  reference  in  the  other  DOT  agency 


drug  and  alcohol  testing  regulations, 
which  have  existing  pre-emption 
provisions  in  them.  Consequently,  for 
example,  a  provision  of  a  state  or  local 
law  or  regulation  that  conflicted  with  a 
provision  of  Part  40  could  be  subject  to 
pre-emption  on  the  basis  of  this  existing 
operating  administration  authority. 

Regulatory  Flexibility  Act 

With  respect  to  the  Regulatory 
Flexibility  Act,  the  Department  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  so  a 
Regulatory  Flexibility  analysis  has  not 
been  prepared.  It  is  clear  that  the  rule 
affects  large  numbers  of  small  entities. 
Many  thousands  of  covered  employers 
are  small  businesses  (e.g.,  small  trucking 
companies,  small  transit  authorities),  as 
are  many  service  agents  [e.g., 
occupational  health  clinics).  Given  the 
small,  and  overall  favorable,  net  change 
in  regulatory  costs  compared  to  the 
present  rule,  spread  over  these 
thousands  of  small  entitites,  the  cost 
impact  per  entity  is  expected  to  be 
negligible. 

We  have  also  taken  some  steps,  such 
as  the  reduction  in  blind  specimens,  the 
reduced  frequency  of  some  reports,  and 
the  discretion  we  have  given  C/TPAs  to 
act  as  intermediaries  in  some  situations, 
that  should  assist  small  entities  in 
complying  and  reduce  their  burdens. 
For  the  smallest  entities  [e.g.,  owner- 
operators),  we  have  also  permitted  C/ 
TPAs  to  perform  some  additional 
functions.  The  PIE  provision  should 
reduce  costs  to  small  employers  as  the 
result  of  noncompliance  by  service 
agents.  Our  ability  to  create  special 
provisions  for  small  entities  is  limited 
by  the  need  to  have  uniform 
requirements  to  ensure  safety  and 
fairness  to  employees.  There  must  be  a 
single  standard  for  the  accuracy  and 
integrity  of  the  program  and  the 
protection  of  legitimate  employee 
interests  that  cannot  vary'  with  the  size 
of  the  employer  or  service  agent. 

This  rulemaking  resulted  from  a  "610 
Review"  under  the  Regulatory- 
Flexibility  Act.  We  have  reviewed  the 
existing  program  to  identify  areas  in 
which  the  rule  can  be  improved  with 
the  effect  of  assisting  small  businesses 
to  comply  in  a  rational  and  cost- 
effective  manner.  In  addition  to  the 
general  clarification  of  the  program  this 
rule  provides,  we  have  identified  some 
specific  areas  (e.g.,  blind  specimen 
requirements,  the  addition  of  the  public 
interest  exclusion  provision,  the 
reduction  in  reporting  frequencies,  the 
discretionary  use  of  C/TPAs  to  transmit 
information)  that  should  be  particularly 
helpful  to  small  regulated  employers. 


Paperwork  Reduction  Act 

Since  the  inception  of  the 
Department's  drug  and  alcohol  testing 
program,  each  individual  DOT  agency 
has  complied  with  the  requirements  of 
the  Paperwork  Reduction  Act  (PRA)  by 
submitting  a  justification  to  the  Office  of 
Management  and  Budget  (OMB).  These 
PRA  submissions  reflected  requirements 
derived  from  the  respective  DOT  agency 
drug  and  alcohol  regulations  as  well  as 
from  Part  40.  The  submissions  were 
never  presented  to  OMB  in  a 
coordinated  fashion,  nor  were  they 
reviewed  together  to  ensure  that  all  drug 
and  alcohol  program  requirements  were 
reflected  in  a  manner  that  was 
consistent,  accurate,  and  non- 
duplicative. 

In  Januar>'  2000,  the  Department 
began  an  effort  to  evaluate  prior  PRA 
submissions  in  an  attempt  to  address 
disparities  between  DOT  agency 
estimates  as  well  as  the  aggregate 
burden  and  cost  estimates.  A  One-DOT 
group  was  formed.  Its  goals  were  to 
bring  consistency  and  simplicity  to 
DOT'S  PRA  submissions;  eliminate  PRA 
submission  duplication  between  cmd 
among  DOT  agencies,  OST,  and  other 
Federal  agencies:  eliminate  PRA 
submission  discrepancies:  and,  more 
importandy  perhaps,  ensure  accuracy  of 
submissions.  In  addition,  the  group 
decided  to  standardize  cost.  hour,  and 
wage  indicators,  where  possible,  and  to 
identify  task  commonalities  in  DOT 
agency  regulations  and  standardize  how 
they  are  reported  to  OMB.  The  group 
sought  to  determine  where  program 
PRA  responsibilities  for  specific  drug 
and  alcohol  program  elements  lie — with 
the  DOT  agencies,  OST,  or  other  Federal 
agencies. 

The  group  identified  a  total  of  37  PRA 
tasks  contained  in  one  or  more  of  the 
regulations  of  six  DOT  agencies  (i.e.. 
that  properly  reside  in  the  operating 
administration  rules  rather  than  in  Part 
40).  Some  tasks  were  shared  by  all  or 
some  DOT  agencies,  while  other  tasks 
were  peculiar  to  only  one  DOT  agency. 
The  operating  administrations 
subsequently  made  PRA  submissions  to 
OMB  for  these  items,  which  OMB 
approved.  These  submissions  resulted 
in  a  reduction  in  the  paperwork  burden 
attributable  to  operating  administration 
rules,  both  because  Part  40-related 
burdens  were  kept  separate  and  because 
a  significant  overestimate  of  the  burden 
connected  with  one  of  the  operating 
administration  programs  was  corrected. 
The  total  reduction  was  over  50  million 
hours. 

Next,  the  Department  constructed  a 
baseline  for  the  information  collection 
burden  attributable  to  the  existing  Part 
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40  (most  of  which  had  not  previously 
been  accounted  for  in  PRA  submissions 
or  had  been  subsumed  under  operating 
administration  submissions).  This 
baseline  is  approximately  2.23  million 
hours.  The  Department  submitted  a  PRA 
request  to  0MB  concerning  this 
material,  which  OMB  has  approved 

Third,  the  Department  compared  the 
information  collection  burden  of  the 
existing  Part  40  baseline  to  the 
estimated  burden  for  the  new  Part  40. 
Comparing  the  existing  rule  to  the  new 
rule,  there  axe  some  items  that  increase 
(e.g.,  obtaining  test  results  from 
previous  employers,  MRO  review  of 
negative  test  documentation,  employer 
SAP  hsts  being  provided  to  employees), 
in  part  because  they  previously  were 
accounted  for  under  operating 
administration  rules.  Other  items 
decreased  (e.g.,  changing  from  quarterly 
to  semi-annual  laboratory  reports).  The 
largest  decrease  resulted  from  the  drug 
testing  form's  burden  hours  being 
accounted  for  under  the  PRA 
responsibility  of  HHS.  Cumulatively, 
the  new  Part  40"s  information  collection 
burden  is  approximately  about  842 
thousand  hours,  or  about  1  39  million 
hours  less  than  that  of  the  existing  Part 
40. 

For  informational  purposes,  the 
Department  has  placed  its  entire 
Paperwork  Reduction  Act  package  on 
the  internet,  on  the  same  Docket 
Management  System  web  site  on  which 
conmients  on  this  rulemaking  are 
posted.  Interested  persons  may  review 
this  material  electronically  The 
following  web  address  provides 
instructions  and  access  to  the  DOT 
electronic  docket;  bttp://dms  dot  gov/ 
search/  To  find  the  material  on  the  Part 
40  rulemaking,  just  enter  the  number 
6578  in  the  "docket  number"  search 
dialog  box. 

In  addition,  we  note  that  §40.25. 
which  requires  employers  to  obtain 
information  from  applicants  about 
previous  drug  and  alcohol  test  results, 
was  not  previously  the  subject  of  PR.-\- 
related  comment.  While  this  section  is 
part  of  the  PR.^  package  OMB  has 
approved  in  connection  with  Part  40. 
you  may  comment  about  the 
information  collection  aspects  of  the 
section.  Please  send  any  comments  to 
lim  L.  Swart.  Drug  and  Alcohol  Policy 
Advisor,  Office  of  Drug  and  Alcohol 
Policv  and  Compliance  (ODAPC),  400 
7th  Street,  SVV..  Room  10403, 
Washington.  DC  20590,  202-366-3784 
(voice).  202-366-3897  (fax),  or 
lim.swart^ost.dot.gov  (e-mail). 

Other  Executive  Orders 

There  are  a  number  of  other  Executive 
Orders  that  can  affect  rulemakings. 


These  include  Executive  Orders  13084 
(Consultation  and  Coordination  with 
Indian  Tribal  Governments),  12988 
(Civil  justice  Reform),  12875  (Enhancing 
the  Intergovernmental  Partnership), 
12630  (Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights),  12898 
(Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations).  13045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks),  and  12889 
(Implementation  of  North  American 
Free  Trade  Agreement).  We  have 
considered  these  Executive  Orders  in 
the  context  of  this  rule,  and  we  believe 
that  the  rule  does  not  directly  affect  the 
matters  that  the  Executive  Orders  cover. 
We  have  prepared  this  rulemaking  in 
accordance  with  the  Presidential 
Directive  on  Plain  Language. 

List  of  Subjects  in  49  CFR  Part  40 

Administrative  practice  and 
procedures,  Alcohol  abuse.  Alcohol 
testing,  Drug  abuse,  Drug  testing, 
Laboratories,  Reporting  and 
recordkeeping  requirements.  Safety, 
Transportation. 

Is.sued  this  1st  day  of  December  2000.  at 
Washington,  DCJ. 
Rodney  E.  Slater. 
Secretan'  of  Transportation 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of 
Transportation  amends  49  CFR  subtitle 
A  as  follows: 

1.  Effective  January  18,  2001,  amend 
the  current  49  CFR  part  40  as  follows: 

PART  40— {AMENDED] 

a.  The  authority  citation  for  Part  40  is 
revised  to  read  as  follows: 

Authority:  49  U  S  C,  102.  301,  322,  5331. 
20140.  11306.  and  45101  ef  seq. 

h.  Add  Subparts  E  and  F  to  read  as 
follf)Ws: 

Subpart  E — Additional  Administrative 
Provisions  and  Validity  Testing 

.S.'i 

40  201     .Additional  definitions. 
40  203     Who  issues  authoritative 

interpretations  of  this  regulation? 
40  20'i     What  is  validity  testing,  and  are 

iaburatones  authorized  to  conduct  it? 
40.207     What  validity  tests  must  laboratories 

conduct  on  prirnarv  specimens? 
40.209     What  (  riteria  do  laboratories  use  to 

establish  that  a  specimen  is  dilute  or 

substituted' 
40  2 1 1     What  criteria  do  laboratories  use  to 

establish  that  a  specimen  is  adulterated? 
40.213     How  long  does  the  laboratory  retain 

specimens  after  testing' 
40  215     On  what  basis  does  the  MRO  verify 

test  results  involving  adulteration  or 

substitution' 


40.217  What  does  the  second  laboratory  do 
with  the  split  specimen  when  it  is  tested 
to  reconfirm  an  adulterated  test  result? 

40.219  What  does  the  second  laboratory  do 
with  the  split  specimen  when  it  is  tested 
to  reconfirm  a  substituted  test  result?    ■ 

40.221     What  information  do  laboratories 
report  to  MROs  regarding  split  specimen 
results? 

40.223     What  does  the  MRO  do  with  split 
specimen  laboratory  results? 

40.225  What  is  a  refusal  to  take  a  DOT  drug 
test,  and  what  are  the  consequences? 

Subpart  F — Public  Interest  Exclusions 

40.301^0.359     [Reserved] 

40.361     What  is  the  purpose  of  a  public 

interest  exclusion  (PIE)? 
40.363     On  what  basis  may  the  Department 

issue  a  PIE? 
40.365    What  is  the  Department's  policy 

concerning  starting  a  PIE  proceeding? 
40.367    Who  initiates  a  PIE  proceeding? 
40.369    What  is  the  discretion  of  an 

initiating  official  in  starting  a  PIE 

proceeding? 
40.371     On  what  information  does  an 

initiating  official  rely  in  deciding 

whether  to  start  a  PIE  proceeding? 
40.373     Before  starting  a  PIE  proceeding, 

does  the  initiating  official  give  the 

service  agent  an  opportunity  to  correct 

problems? 
40.375    How  does  the  initiating  official  start 

a  PIE  proceeding? 
40.377    Who  decides  whether  to  issue  a  PIE? 
40.379     How  do  you  contest  the  issuance  of 

a  PIE? 
40.381     What  information  do  you  present  to 

contest  the  proposed  issuance  of  a  PIE? 
40.383     What  procedures  apply  if  you 

contest  the  issuance  of  a  PIE? 
40  385     Who  bears  the  burden  of  proof  in  a 

PIE  proceeding? 
40  387     What  matters  does  the  Director 

decide  concerning  a  proposed  PIE? 
40.389     What  factors  may  the  Director 

consider? 
40.391     What  is  the  scope  of  a  PIE? 
40.393     How  long  does  a  PIE  stay  in  effect? 
40.395     Can  you  settle  a  PIE  proceeding? 
40.397     When  does  the  Director  make  a  PIE 

decision? 
40.399     How  does  the  Department  notify 

service  agents  of  its  decision? 
40.401     How  does  the  Department  notify 

employers  and  the  public  about  a  PIE? 
40.403     Must  a  service  agent  notify  its 

clients  when  the  Department  issues  a 

PIE? 
40.405     May  the  Federal  courts  review  PIE 

decisions? 
40  407     May  a  service  agent  ask  to  have  a 

PIE  reduced  or  terminated? 
40.409     What  does  the  issuance  of  a  PIE 

mean  to  transportation  employers? 
40  411     What  is  the  role  of  the  DOT 

Inspector  General's  office? 
40.413     How  are  notices  sent  to  service 

agents? 
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Subpart  E— Additional  Administrative 
Provisions  and  Validity  Testing 

§40.201    Additional  definitions. 

The  following  definitions  apply  to  the 
provisions  of  this  subpart  E  and  subpart 
F  of  this  part: 

Adulterated  specimen.  A  specimen 
that  contains  a  substance  that  is  not 
expected  to  be  present  in  human  urine, 
or  contains  a  substance  expected  to  be 
present  but  is  at  a  concentration  soiiigh 
that  it  is  not  consistent  with  hiunan 
urine. 

Affiliate.  Persons  are  affiliates  of  one 
another  if,  directly  or  indirectly,  one 
controls  or  has  the  power  to  control  the 
other,  or  a  third  party  controls  or  has  the 
power  to  control  both.  Indicators  of 
control  include,  but  are  not  limited  to: 
interlocking  management  or  ownership; 
shared  interest  among  family  members; 
shared  facilities  or  equipment;  or 
common  use  of  employees.  Following 
the  issuance  of  a  public  interest 
exclusion,  an  organization  having  the 
same  or  similar  management, 
ownership,  or  principal  employees  as 
the  service  agent  concerning  whom  a 
public  interest  exclusion  is  in  effect  is 
regarded  as  an  affiliate.  This  definition 
is  used  in  connection  with  the  public 
interest  exclusion  procediu-es  of  Subpart 
F  of  this  part. 

Confirmation  (or  confirmatory) 
validity  test.  A  second  test  performed  on 
a  urine  specimen  to  further  support  a 
validity  test  result. 

Dilute  specimen.  A  specimen  with 
creatinine  and  specific  gravity  values 
that  are  lower  than  expected  for  human 
urine. 

Initial  validity  test.  The  first  test  used 
to  determine  if  a  specimen  is 
adulterated,  diluted,  or  substituted. 

Office  of  Drug  and  Alcohol  Policy  and 
Compliance  (ODAPC).  The  office  in  the 
Office  of  the  Secretary.  DOT,  that  is 
responsible  for  coordinating  drug  and 
alcohol  testing  program  matters  within 
the  Department  and  providing 
information  concerning  the 
implementation  of  this  part. 

Split  specimen.  In  drug  testing,  a  part 
of  the  urine  specimen  that  is  sent  to  a 
first  laboratory  and  retained  unopened, 
and  which  is  transported  to  a  second 
laboratory  in  the  event  that  the 
employee  requests  that  it  be  tested 
following  a  verified  positive  test  of  the 
primary  specimen  or  a  verified 
adulterated  or  substituted  test  result. 

Substituted  specimen.  A  specimen 
with  creatinine  and  specific  gravity 
values  that  are  so  diminished  that  they 
are  not  consistent  with  hiunan  urine. 


§  40.,203    Wlio  issues  authoritative 
interpretations  of  this  regulation? 

ODAPC  and  the  DOT  Office  of 
General  Counsel  (OGC)  provide  written 
interpretations  of  the  provisions  of  this 
part.  These  written  DOT  interpretations 
are  the  only  official  and  authoritative 
interpretations  concerning  the 
provisions  of  this  part.  DOT  agencies 
may  incorporate  ODAPC/OGC 
interpretations  in  written  guidance  they 
issue  concerning  drug  and  alcohol 
testing  matters. 

§  40.205    What  is  validity  testing,  and  are 
laboratories  authorized  to  conduct  It? 

(a)  Specimen  validity  testing  is  the 
evaluation  of  the  specimen  to  determine 
if  it  is  consistent  with  normal  human 
urine.  The  piupose  of  validity  testing  is 
to  determine  whether  certain 
adulterants  or  foreign  substances  were 
added  to  the  urine,  if  the  urine  was 
diluted,  or  if  the  specimen  was 
substituted. 

(b)  As  a  laboratory,  you  are  authorized 
to  conduct  validity  testing. 

§  40.207    What  validity  tests  must 
laboratories  conduct  on  primary 
specimens? 

As  a  laboratory,  if  you  conduct 
validity  testing  under  the  authorization 
of  §  40.205(b),  you  must  conduct  it  in 
accordance  with  the  requirements  of 
this  section. 

(a)  You  must  test  each  primary 
specimen  for  creatinine.  You  must  also 
determine  its  specific  gravity  if  you  find 
that  the  creatinine  concentration  is  less 
than  20  mg/dL. 

(b)  You  must  measure  the  pH  of  each 
primary  specimen. 

(c)  You  must  test  each  primary 
specimen  to  determine  if  it  contains 
substances  that  may  be  used  to 
adulterate  the  specimen.  Yoiu  tests 
must  have  the  capability  of  determining 
whether  any  substance  identified  in 
current  HHS  requirements  or  specimen 
validity  guidance  is  present  in  the 
specimen. 

(d)  If  you  suspect  the  presence  of  an 
interfering  substance/adulterant  that 
could  make  a  test  result  invalid,  but  you 
are  unable  to  identify  it  (e.g.,  a  new 
adulterant),  you  may.  as  the  first 
laboratory,  send  the  specimen  to 
another  HHS  certified  laboratory'  that 
has  the  capability  of  doing  so. 

(e)  If  you  identify  a  substance  in  a 
specimen  that  appears  to  be  an 
adulterant,  but  which  is  not  listed  in 
current  HHS  requirements  or  guidance, 
you  must  report  the  finding  in  writing 
to  ODAPC  and  the  Division  of 
Workplace  Programs,  HHS,  within  three 
business  days.  You  must  also  complete 
testing  of  the  specimen  for  drugs,  to  the 
extent  technically  feasible. 


(f)  You  must  conserve  as  much  as 
possible  of  the  specimen  for  possible 
future  testing. 

§  40.209    What  crKerIa  do  laboratories  use 
to  establish  that  a  specimen  Is  dilute  or 
substituted? 

(a)  As  a  laboratory  you  must  consider 
the  primary  specimen  to  be  dilute  if  the 
creatinine  concentration  is  less  than  20 
mg/dL  and  the  specific  gravity  is  less 
than  1.003.  unless  the  criteria  for  a 
substituted  specimen  are  met. 

(b)  As  a  laboratory  you  must  consider 
the  primary  specimen  to  be  substituted 
if  the  creatinine  concentration  is  less 
than  or  equal  to  5  mg/dL  and  the 
specific  gravity  is  less  than  or  equal  to 
1.001  or  greater  than  or  equal  to  1.020. 

§  40.21 1     What  criteria  do  laboratories  use 
to  establish  that  a  specimen  is  adulterated? 

(a)  As  a  laboratory,  you  must  consider 
the  primary  specimen  to  be  adulterated 
if  you  determine  that — 

(1)  A  substance  that  is  not  expected  to 
be  present  in  human  urine  is  identified 
in  the  specimen; 

(2)  A  substance  that  is  expected  to  be 
present  in  human  urine  is  identified  at 
a  concentration  so  high  that  it  is  not 
consistent  with  human  lu-ine:  or 

(3)  The  physical  characteristics  of  the 
specimen  are  outside  the  normal 
expected  range  for  human  urine. 

(b)  In  making  your  determination 
under  paragraph  (a)  of  this  section,  you 
must  apply  the  criteria  in  current  HHS 
requirements  or  specimen  validity 
guidance. 

§40.213    How  long  does  the  laboratory 
retain  specimens  after  testing? 

(a)  As  a  laboratory'  testing  the  primary- 
specimen,  you  must  retain  a  specimen 
that  was  reported  with  positive, 
adulterated,  substituted,  or  invalid 
results  for  a  minimum  of  one  year. 

(b)  You  must  keep  such  a  specimen  in 
secure,  long-term,  frozen  storage  in 
accordance  with  HHS  requirements. 

(c)  Within  the  one-year  period,  the 
MRO.  the  employee,  the  employer,  or  a 
DOT  agency  may  request  in  writing  that 
you  retain  a  specimen  for  an  additional 
period  of  time  (e.g.,  for  the  purpose  of 
preserving  evidence  for  litigation  or  a 
safety  investigation).  If  you  receive  such 
a  request,  you  must  comply  with  it.  If 
you  do  not  receive  such  a  request,  you 
may  discard  the  specimen  at  the  end  of 
the  year. 

(d)  If  you  have  not  sent  the  split 
specimen  to  another  laborator)'  for 
testing,  you  must  retain  the  split 
specimen  for  an  employee's  test  for  the 
same  period  of  time  that  you  retain  the 
primary  specimen  and  under  the  same 
storage  conditions. 
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(e)  As  the  laboratorv'  testing  the  split 
specimen,  you  must  meet  the 
requirements  of  paragraphs  (a)  through 
(c)  of  this  section  with  respect  to  the 
split  specimen. 

§  40.21 5    On  what  tMsis  does  ttie  MRO 
verify  test  results  involving  adulteration  or 
sutMtitution? 

(a)  As  an  MRO.  when  you  receive  a 
laboratorv  report  that  a  specimen  is 
adulterated  or  substituted,  you  must 
treat  that  report  in  the  same  way  you 
treat  the  laboratory's  report  of  a 
confirmed  positive  test  for  a  drug  or 
drug  metabolite. 

(b)  You  must  follow  the  same 
procedures  used  for  verification  of  a 
confirmed  positive  test  for  a  drug  or 
drug  except  as  otherwise  provided  in 
this  section. 

(c)  In  the  verification  interview,  you 
must  explain  the  laboratory  findings  to 
the  employee  and  address  technical 
questions  or  issues  the  employee  may 
raise. 

(d)  You  must  offer  the  employee  the 
opportunity  to  present  a  legitimate 
medical  explanation  for  the  laboratory 
findings  with  respect  to  presence  of  the 
adulterant  in,  or  the  creatinine  and 
specific  gravity  findings  for,  the 
specimen 

(e)  The  employee  has  the  burden  of 
proof  that  there  is  a  legitimate  medical 
explanation. 

(1)  To  meet  this  burden  in  the  case  of 
an  adulterated  specimen,  the  employee 
must  demonstrate  that  the  adulterant 
found  bv  the  laboratory  entered  the 
specimen  through  physiological  means. 

(2)  To  meet  tbis  burden  in  the  case  of 
a  substituted  specimen,  the  employee 
must  demonstrate  that  he  or  she  did 
produce  or  could  have  produced  urine, 
through  physiological  means,  meeting 
the  creatinine  and  specific  gravity 
criteria  of  §40. 209(b). 

(3)  The  employee  must  present 
information  meeting  this  burden  at  the 
time  of  the  verification  interview.  .\s  the 
MRO.  you  have  discretion  to  extend  the 
time  available  to  the  employee  for  this 
purpose  for  up  to  five  days  before 
verifying  the  specimen,  if  you  determine 
that  there  is  a  reasonable  basis  to  believe 
that  the  employee  will  be  able  to 
produce  relevant  evidence  supporting  a 
legitimate  medical  explanation  within 
that  time. 

(f)  .\s  the  MRO  or  the  employer,  you 
are  not  responsible  for  arranging, 
conducting,  or  paying  for  any  studies, 
examinations  or  analyses  to  determine 
whether  a  legitimate  medical 
explanation  exists. 

(g)  As  the  MRO.  you  must  exercise 
your  best  professional  judgment  in 
deciding  whether  the  employee  has 


established  a  legitimate  medical 
explanation. 

(l  1  If  vou  determine  that  the 
employee's  explanation  does  not 
present  a  reasonable  basis  for 
concluding  that  there  may  be  a 
legitimate  medical  explanation,  you 
must  report  the  te.st  to  the  DER  as  a 
verified  refusal  to  test  because  of 
adulteration  or  substitution,  as 
applicable. 

(2)  If  you  believe  that  the  employee's 
explanation  may  present  a  reasonable 
basis  for  concluding  that  there  is  a 
legitimate  medical  explanation,  you 
must  direct  the  employee  to  obtain, 
within  the  five-day  period  set  forth  in 
paragraph  (e)(3)  of  this  section,  a  further 
medical  evaluation.  This  evaluation 
must  be  performed  by  a  licensed 
physician  (the  "referral  physician  "). 
acceptable  to  you.  with  expertise  in  the 
medical  issues  raised  by  tbe  employee's 
explanation.  (The  MRO  may  perform 
this  evaluation  if  the  MRO  has 
appropriate  expertise.) 

(i)  As  the  MRO  or  employer,  you  are 
not  responsible  for  finding  or  paying  a 
referral  physician.  However,  on  request 
of  tbe  employee,  you  must  provide 
reasonable  assistance  to  the  employee's 
efforts  to  find  such  a  physician.  The 
final  c:hoice  of  the  referral  physician  is 
the  employee's,  as  long  as  the  physician 
is  acceptable  to  you. 

(ii)  .\s  the  MRO,  you  must  consult 
with  the  referral  physician,  providing 
guidance  to  him  or  her  concerning  his 
or  her  responsibilities  under  this 
section.  As  part  of  this  consultation,  you 
must  provide  the  following  information 
to  the  referral  physician: 

(A)  That  the  employee  was  required  to 
take  a  DOT  drug  test,  but  the  laboratory 
reported  that  the  specimen  was 
adulterated  or  substituted,  which  is 
treated  as  a  rtifusal  to  test: 

(B)  The  consequences  of  the 
appropriate  DOT  agency  regulation  for 
refusing  to  take  the  required  drug  test: 

(C)  That  the  referral  physician  must 
agree  to  follow  the  requirements  of 
paragraphs  (g)(3)  through  (g)(4)  of  this 
section;  and 

(D)  That  the  referral  physician  must 
provide  you  with  a  signed  statement  of 
his  or  her  recommendations. 

(3)  As  the  referral  physician,  you  must 
evaluate  the  employee  and  consider  any 
evidence  the  employee  presents 
concerning  the  employees  medical 
explanation.  You  may  conduct 
additional  tests  to  determine  whether 
there  is  a  legitimate  medical 
explanation.  Any  additional  urine  tests 
must  be  performed  in  an  HHS-certified 
laboratory. 

(4)  As  the  referral  physician,  you  must 
then  make  a  written  recommendation  to 


the  MRO  about  whether  the  MRO 
should  determine  that  there  is  a 
legitimate  medical  explanation.  As  the 
MRO.  you  must  seriously  consider  and 
assess  the  referral  physician's 
recommendation  in  deciding  whether 
there  is  a  legitimate  medical 
explanation. 

(5)  As  the  MRO.  if  you  determine  that 
there  is  a  legitimate  medical 
explanation,  you  must  cancel  the  test 
and  inform  ODAPC  in  writing  of  the 
determination  and  the  basis  for  it  [e.g., 
referral  physician's  findings,  evidence 
produced  by  the  employee). 

(6)  As  the  MRO.  if  you  determine  that 
there  is  not  a  legitimate  medical 
explanation,  you  must  report  the  test  to 
the  DER  as  a  verified  refusal  to  test 
because  of  adulteration  or  substitution. 

(b)  The  following  are  examples  of 
types  of  evidence  an  employee  could 
present  to  support  an  assertion  of  a 
legitimate  medical  explanation  for  a 
substituted  result: 

(1)  Medically  valid  evidence 
demonstrating  that  the  employee  is 
capable  of  physiologically  producing 
urine  meeting  the  creatinine  cind 
specific  gravity  criteria  of  §  40.209(b). 

(i)  To  be  regarded  as  medically  valid, 
the  evidence  must  have  been  gathered 
using  appropriate  methodology  and 
controls  to  ensure  its  accuracy  and 
reliability, 

(ii)  Assertion  by  the  employee  that  bis 
or  her  personal  characteristics  (e.g..  with 
respect  to  race,  gender,  weight,  diet, 
working  conditions)  are  responsible  for 
the  substituted  result  does  not,  in  itself, 
constitute  a  legitimate  medical 
explanation.  To  make  a  case  that  there 
is  a  legitimate  medical  explanation,  the 
employee  must  present  evidence 
showing  that  the  cited  personal 
characteristics  actually  result  in  the 
physiological  production  of  urine 
meeting  the  creatinine  and  specific 
gravity  criteria  of  §  40.209  (b). 

(2)  information  from  a  medical 
evaluation  under  paragraph  (g)  of  this 
section  that  the  individual  has  a 
medical  condition  that  has  been 
demonstrated  to  cause  the  employee  to 
physiologically  produce  urine  meeting 
the  creatinine  and  specific  gravity 
criteria  of  §  40.209(b). 

(i)  A  finding  or  diagnosis  by  the 
physician  that  an  employee  has  a 
medical  condition,  in  itself,  does  not 
constitute  a  legitimate  medical 
explanation. 

(ii)  To  establish  there  is  a  legitimate 
medical  explanation,  the  employee  must 
demonstrate  that  the  cited  medical 
condition  actually  results  in  the 
physiological  production  of  urine 
meeting  the  creatinine  and  specific 
gravity  criteria  of  §  40.209(b). 


§  40.21 7  What  does  the  second  latx>ratory 
do  with  the  split  specimen  when  it  is  tested 
to  reconfirm  an  aduiterated  test  result? 

As  the  laboratory  testing  the  split 
specimen,  you  must  test  the  split 
specimen  for  the  adulterant  detected  in 
the  primary  specimen  using  the  same 
criteria  that  were  used  for  the  primary 
specimen  or  HHS  guidance,  as 
applicable.  The  result  of  the  primary 
specimen  is  reconfirmed  if  the  split 
specimen  meets  these  criteria. 

§  40.21 9  What  does  the  second  laboratory 
do  with  the  split  specimen  when  it  is  tested 
to  reconfirm  a  sutMtituted  test  result? 

As  the  laboratory  testing  the  split 
specimen,  you  must  test  the  split 
specimen  using  the  criteria  of 
§  40.209(b),  just  as  you  woiUd  do  for  a 
primary  specimen.  The  result  of  the 
primary  specimen  is  reconfirmed  if  the 
split  specimen  meets  these  criteria. 

§  40.221    What  information  do  laboratories 
report  to  MROs  regarding  split  specimen 
results? 

(a)  As  the  laboratory  responsible  for 
testing  the  split  specimen,  and  you  are 
using  the  Federal  Testing  Custody  and 
Control  Form  (CCF)  issued  by  HHS  on 
June  23,  2000,  you  must  report  split 
specimen  test  results  in  adulteration 
and  substitution  situations  by  checking 
the  "Reconfirmed"  box  or  the  "Failed  to 
Reconfirm"  box  (Step  5(b))  on  Copy  1  of 
the  CCF. 

(b)  If  you  check  the  "Failed  to 
Reconfirm  '  box,  one  of  the  following 
statements  must  be  included  (as 
appropriate)  on  the  "Reason"  line  (Step 
5(b)): 

(1)  Drug(s)/metabolite(s)  not 
detected." 

(2)  "Adulterant  not  found  within 
criteria." 

(3)  "Specimen  not  consistent  with 
substitution  criteria  [specify  creatinine, 
specific  gravity,  or  both]" 

(4)  "Specimen  not  available  for 
testing." 

(c  )  If  you  are  using  the  CCF  issued 
by  HHS  prior  to  June  23,  2000,  enter  the 
information  referenced  in  paragraph  (b) 
(2),  (3),  or  (4)  of  this  section  on  the 
"remarks"  line. 

(d)  As  the  laboratory  certifying 
scientist,  enter  your  name,  sign,  and 
date  the  CCF. 

§  40.223  What  does  the  MRO  do  with  split 
specimen  laboratory  results? 

As  an  MRO,  you  must  take  the 
following  actions  when  a  laboratory 
reports  the  following  results  of  split 
specimen  tests  concerning  adulterated 
or  substituted  specimens: 

(a)  Reconfirmed.  (1)  In  the  case  of  a 
reconfirmed  positive  test  for  a  drug  or 
drug  metabolite,  report  the 


reconfirmation  to  the  DER  and  the 
employee, 

(2)  In  the  case  of  a  reconfirmed 
adulterated  or  substituted  result,  report 
to  the  DER  and  the  employee  that  tbe 
specimen  was  adulterated  or 
substituted,  either  of  which  constitutes 
a  refusal  to  test.  Therefore,  "refusal  to 
test"  is  the  final  result. 

(b)  Failed  to  Reconfirm:  Drug(s)/Drug 
Metaholitels)  Not  Detected.  (1)  Report  to 
the  DER  and  the  employee  that  both 
tests  must  be  cancelled, 

(2)  hiform  ODAPC  of  the  failure  to 
reconfirm, 

(c)  Failed  to  Reconfirm:  Adulterated 
or  Substituted  (as  appropriate);  Criteria 
Not  Met.  (1)  Report  to  the  DER  and  the 
employee  that  both  tests  must  be 
cancelled. 

(2)  Inform  ODAPC  of  the  failure  to 
reconfirm, 

(d)  Failed  to  Reconfirm:  Specimen  not 
Available  for  Testing.  (1)  Report  to  the 
DER  and  the  employee  that  both  tests 
must  be  cancelled  and  the  reason  for 
cancellation. 

(2)  Direct  the  DER  to  ensure  tbe 
immediate  collection  of  another 
specimen  from  the  employee  under 
direct  observation,  with  no  notice  given 
to  the  employee  of  this  collection 
requirement  until  immediately  before 
the  collection. 

(3)  Inform  ODAPC  of  the  failure  to 
reconfirm. 

(e)  Enter  your  name,  sign  and  date  the 
appropriate  copy  of  the  CCF. 

(f)  Send  a  legible  copy  of  the 
appropriate  copy  of  the  CCF  (or  a  signed 
and  dated  letter)  to  the  employer  and 
keep  a  copy  for  your  records. 

§  40.225    What  is  a  refusal  to  tal(e  a  DOT 
drug  test,  and  what  are  the  consequences? 

(a)  [Reserved] 

(b)  As  an  employee,  if  tbe  MRO 
reports  that  you  have  a  verified 
adulterated  or  substituted  test  result, 
you  have  refused  to  take  a  drug  test. 

(c)  As  an  employee,  if  you  refuse  to 
take  a  drug  test,  you  incur  die 
consequences  specified  under  DOT 
agency  regulations  for  a  violation  of 
those  DOT  agency  regulations. 

(d)  [Reserved] 

(e)  [Reserved] 

Subpart  F— Public  Interest  Exclusions 

§§40.301  -40.359    [Reserved] 

§40.361    What  is  the  purpose  of  a  public 
interest  exclusion  (PIE)? 

(a)  To  protect  the  public  interest, 
including  protecting  transportation 
employers  and  employees  from  serious 
noncompliance  with  DOT  drug  and 
alcohol  testing  rules,  the  Department's 
policy  is  to  ensure  that  employers 


conduct  business  only  with  responsible 
service  agents. 

(b)  The  Department  therefore  uses 
PIEs  to  exclude  from  participation  in 
DOT'S  drug  and  alcohol  testing  program 
any  service  agent  who.  by  serious 
noncompliance  with  this  part  or  other 
DOT  agency  drug  and  alcohol  testing 
regulations,  has  shown  that  it  is  not 
currently  acting  in  a  responsible 
manner. 

(c)  A  PIE  is  a  serious  action  that  the 
Department  takes  only  to  protect  the 
public  interest.  We  intend  to  use  PIEs 
only  to  remedy  situations  of  serioiis 
noncompliance.  PIEs  are  not  used  for 
the  purpose  of  punishment. 

(d)  Nothing  in  this  subpart  precludes 
a  DOT  agency  or  the  Inspector  General 
from  taking  other  action  authorized  by 
its  regulations  with  respect  to  ser\ice 
agents  or  employers  that  violate  its 
regulations. 

§  40.363    On  what  basis  may  the 
Department  issue  a  PIE? 

(a)  If  you  are  a  ser\'ice  agent,  the 
Department  may  issue  a  PIE  concerning 
you  if  we  determine  that  you  have  failed 
or  refused  to  provide  drug  or  alcohol 
testing  ser\'ices  consistent  with  the 
requirements  of  this  part  or  a  DOT 
agency  drug  and  alcohol  regulation. 

(b)  The  Department  also  may  issue  a 
PIE  if  vou  have  failed  to  cooperate  with 
DOT  agency  representatives  concerning 
inspections,  complaint  investigations, 
compliance  and  enforcement  reviews,  or 
requests  for  documents  and  other 
information  about  compliance  with  this 
part  or  DOT  agency  drug  and  alcrthol 
regulations. 

§  40.365    What  is  the  Department's  policy 
concerning  starting  a  PIE  proceeding? 

(a)  It  is  the  Department's  policy  to 
start  a  PIE  proceeding  only  in  cases  of 
serious,  uncorrected  noncompliance 
with  the  provisions  of  this  part, 
affecting  such  matters  as  safety,  the 
outcomes  of  test  results,  privacy  and 
confidentiality,  due  process  and  fairness 
for  employees,  the  honesty  and  integrity 
of  the  testing  program,  and  cooperation 
with  or  provision  of  information  to  DOT 
agency  representatives. 

(b)  The  following  are  examples  of  the 
kinds  of  serious  noncompliance  that,  as 
a  matter  of  policy,  the  Department  views 
as  appropriate  grounds  for  starting  a  PIE 
proceeding.  These  examples  are  not 
intended  to  be  an  exhaustive  or 
exclusive  list  of  the  grounds  for  starting 
a  PIE  proceeding.  We  intend  them  to 
illustrate  the  level  of  seriousness  that 
the  Department  believes  supports 
starting  a  PIE  proceeding.  The  examples 
follow: 

(1)  For  an  MRO.  verifying  tests 
positive  without  interviewing  the 
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employees  as  required  by  this  part  or 
providing  MRO  services  without 
meeting  the  qualifications  for  an  MRO 
required  by  this  part: 

(2)  For  a  laboratory,  refusing  to 
provide  information  to  the  Department, 
an  employer,  or  an  employee  as 
required  by  this  part;  or  a  pattern  or 
practice  of  testing  errors  that  result  in 
the  cancellation  of  tests.  (As  a  general 
matter  of  policy,  the  Department  does 
not  intend  to  initiate  a  PIE  proceeding 
concerning  a  laboratory  with  respect  to 
matters  on  which  HHS  initiates 
certification  actions  under  its  laboraton," 
guidelines.); 

(3)  For  a  collector,  a  pattern  or 
pracdce  of  directly  observing  collections 
when  doing  so  is  unauthorized,  or 
failing  or  refusing  to  directly  observe 
collections  when  doing  so  is  mandatory; 

(4)  For  collectors.  BATs.  or  STTs,  a 
pattern  or  practice  of  using  forms, 
testing  equipment,  or  collection  kits  that 
do  not  meet  the  standards  in  this  part: 

(5)  For  a  collector.  BAT,  or  STT,  a 
pattern  or  practice  of  "fatal  flaw  s"  or 
other  significant  uncorrected  errors  in 
the  collection  process; 

(6)  For  a  laboraton,-.  MRO  or  C/TPA, 
failing  or  refusing  to  report  tests  results 
as  required  by  this  part  or  DOT  agency 
regulations; 

(7)  For  a  laboratory,  falsif\'ing, 
concealing,  or  destroying 
documentation  concerning  anv  part  of 
the  drug  testing  process,  including,  but 
not  limited  to.  documents  in  a 
"litigation  package": 

(8)  For  SAPs,  providing  SAP  services 
while  not  meeting  SAP  qualifications 
required  by  this  part  or  performing 
evaluations  without  face-to-face 
interviews: 

(9)  For  any  service  agent,  maintaining 
a  relationship  with  another  party  that 
constitutes  a  conflict  of  interest  under 
this  part  (eg,  a  laboratory'  that  derives 

a  financial  benefit  from  having  an 
employer  use  a  specific  MRO): 

(10)  For  any  service  agent, 
representing  falsely  that  the  service 
agent  or  its  activities  is  approved  or 
certified  by  the  Department  or  a  DOT 
agency; 

(11)  For  any  service  agent,  disclosing 
an  employees  test  result  information  to 
any  party  this  part  or  a  DOT  agency 
regulation  does  not  authorize,  including 
by  obtaining  a  "blanket"  consent  from 
employees  or  by  creating  a  data  base 
from  which  emplovers  or  others  can 
retrieve  an  employee's  DOT  test  results 
without  the  specific  consent  of  the 
employee: 

(12)  For  any  service  agent,  interfering 
or  attempting  to  interfere  with  the 
ability  of  an  MRO  to  communicate  with 
the  Department,  or  retaliating  against  an 


MR(0  for  communicating  with  the 
Department: 

(13)  For  any  service  agent,  directing  or 
recommending  that  an  employer  fail  or 
refuse  to  implement  any  provision  of 
this  part;  or 

(14)  With  respect  to  noncompliance 
with  a  DOT  agency  regulation,  conduct 
that  affects  important  provisions  of 
Department-wide  concern  {e.g.,  failure 
to  properly  conduct  the  selection 
process  for  random  testing). 

§40.367    Who  initiates  a  PIE  proceeding? 

The  following  DOT  officials  may 
initiate  a  PIE  proceeding; 

(a)  The  drug  and  alcohol  program 
manager  of  a  DOT  agencv; 

(b)  An  official  of  ODAPC,  other  than 
the  Director:  or 

(c)  The  designee  of  any  of  these 
officials. 

§  40.369    What  Is  the  discretion  of  an 
initiating  officiai  In  starting  a  PIE 
proceeding? 

(a)  Initiating  officials  have  broad 
discretion  in  deciding  whether  to  start 
a  PIE  proceeding. 

(b)  In  exercising  this  discretion,  the 
initiating  official  must  consider  the 
Department's  policy  regarding  the 
seriousness  of  the  service  agent's 
conduct  (see  §40.365)  and  all 
information  he  or  she  has  obtained  to 
this  point  concerning  the  facts  of  the 
case.  The  initiating  official  may  also 
consider  the  availability  of  the  resources 
needed  to  pursue  a  PIE  proceeding. 

(cl  A  decision  not  to  initiate  a  PIE 
proceeding  does  not  necessarily  mean 
that  the  Department  regards  a  service 
agent  as  being  in  compliance  or  that  the 
Department  may  not  use  other 
applicable  remedies  in  a  situation  of 
noncompliance. 

§  40.371    On  what  information  does  an 
Initiating  officiai  rely  in  deciding  whether  to 
start  a  PIE  proceeding? 

(a)  An  initiating  oftlcial  may  rely  on 
credible  information  from  any  source  as 
the  basis  for  starting  a  PIE  proceeding. 

(b)  Before  sending  a  correction  notice 
(see  §40.373),  the  initiating  official 
informallv  contacts  the  service  agent  to 
determine  if  there  is  any  information 
that  may  affect  the  initiating  official's 
determination  about  whether  it  is 
necessarv'  to  send  a  correction  notice. 
The  initiating  official  may  take  any 
information  resulting  from  this  contact 
into  account  in  determining  whether  to 
proc:eed  under  this  subpart. 

§  40.373    Before  starting  a  PIE  proceeding, 
does  the  initiating  official  give  ttw  service 
agent  an  opportunity  to  correct  problems? 

(a)  If  you  are  a  service  agent,  the 
initiating  official  must  send  you  a 


correction  notice  before  starting  a  PIE 
proceeding. 

(b)  The  correction  notice  identifies  the 
specific  areas  in  which  you  must  come 
into  compliance  in  order  to  avoid  being 
subject  to  a  PIE  proceeding. 

(c)  If  you  make  and  document  changes 
needed  to  come  into  compliance  in  the 
areas  listed  in  the  correction  notice  to 
the  satisfaction  of  the  initiating  official 
within  60  days  of  the  date  you  receive 
the  notice,  the  initiating  official  does 
not  start  a  PIE  proceeding.  The  initiating 
official  may  conduct  appropriate  fact 
finding  to  verify  that  you  have  made 
and  maintained  satisfactory  corrections. 
When  he  or  she  is  satisfied  that  you  are 
in  compliance,  the  initiating  official 
sends  you  a  notice  that  the  matter  is 
concluded. 

§  40.375    How  does  tlie  initiating  official 
start  a  PIE  proceeding? 

(a)  As  a  service  agent,  if  your 
compliance  matter  is  not  correctable 
(see  §  40.373(a)),  or  if  have  not  resolved 
compliance  matters  as  provided  in 

§  40.373(c),  the  initiating  official  starts  a 
PIE  proceeding  by  sending  you  a  notice 
of  proposed  exclusion  (NOPE).  The 
NOPE  contains  the  initiating  official's 
recommendations  concerning  the 
issuance  of  a  PIE,  but  it  is  not  a  decision 
by  the  Department  to  issue  a  PIE. 

(b)  The  NOPE  includes  the  following 
information: 

(1)  A  statement  that  the  initiating 
official  is  recommending  that  the 
Department  issue  a  PIE  concerning  you; 

(2)  The  factual  basis  for  the  initiating 
official's  belief  that  you  are  not 
providing  drug  and/or  alcohol  testing 
services  to  DOT-regulated  employers 
consistent  with  the  requirements  of  this 
part  or  are  in  serious  noncompliance 
with  a  DOT  agency  drug  and  alcohol 
regulation; 

(3)  The  factual  basis  for  the  initiating 
official's  belief  that  your  noncompliance 
has  not  been  or  cannot  be  corrected; 

(4)  The  initiating  official's 
recommendation  for  the  scope  of  the 
PIE; 

(5)  The  initiating  official's 
recommendation  for  the  duration  of  the 
PIE;  and 

(6)  A  statement  that  you  may  contest 
the  issuance  of  the  proposed  PIE,  as 
provided  in  §40.379. 

(c)  The  initiating  official  sends  a  copy 
of  the  NOPE  to  the  ODAPC  Director  at  ' 
the  same  time  he  or  she  sends  the  NOPE 
to  you. 

§  40.377    Who  decides  whether  to  issue  a 
PIE? 

(a)  The  ODAPC  Director,  or  his  or  her 
designee,  decides  whether  to  issue  a 
PIE.  If  a  designee  is  acting  as  the 


decisionmaker,  all  references  in  this 
subpart  to  the  Director  refer  to  the 

designee- 

(b)  To  ensure  his  or  her  impartiality, 
the  Director  plays  no  role  in  the 
initiating  official's  determination  about 
whether  to  start  a  PIE  proceeding. 

(c)  There  is  a  "firewall"  between  the 
initiating  official  and  the  Director.  This 
means  that  the  initiating  official  and  the 
Director  are  prohibited  from  having  any 
discussion,  contact,  or  exchange  of 
information  with  one  another  about  the 
matter,  except  for  documents  and 
discussions  that  eire  part  of  the  record  of 
the  proceeding. 

§  40.379    How  do  you  contest  the  Issuance 
of  a  PIE? 

(a)  If  you  receive  a  NOPE,  you  may 
contest  the  issuance  of  the  PIE. 

(h)  If  you  want  to  contest  the 
proposed  PIE,  you  must  provide  the 
Director  information  and  argument  in 
opposition  to  the  proposed  PIE  in 
writing,  in  person,  and/or  through  a 
representative.  To  contest  the  proposed 
PIE,  you  must  take  one  or  more  of  the 
steps  listed  in  this  paragraph  (h)  within 
30  days  after  you  receive  the  NOPE. 

(1)  You  may  request  that  the  Director 
dismiss  the  proposed  PIE  without 
further  proceedings,  on  the  basis  that  it 
does  not  concern  serious 
noncompliance  with  this  part  or  DOT 
agency  regulations,  consistent  with  the 
Department's  policy  as  stated  in 
§40.365. 

(2)  You  may  present  written 
information  and  arguments,  consistent 
with  the  provisions  of  §  40.381, 
contesting  the  proposed  PIE. 

(3)  You  may  arrange  with  the  Director 
for  an  informal  meeting  to  present  your 
information  and  argiunents. 

(c)  If  you  do  not  take  any  of  the 
actions  listed  in  paragraph  (b)  of  this 
section  within  30  days  after  you  receive 
the  NOPE,  the  matter  proceeds  as  an 
uncontested  case.  In  this  event,  the 
Director  makes  his  or  her  decision  based 
on  the  record  provided  by  the  initiating 
official  [i.e.,  the  NOPE  and  any 
supporting  information  or  testimony) 
and  any  additional  information  the 
Director  obtains. 

§  40.381    What  Information  do  you  present 
to  contest  the  proposed  issuance  of  a  PIE? 

(a)  As  a  ser\'ice  agent  who  wants  to 
contest  a  proposed  PIE,  you  must 
present  at  least  the  following 
information  to  the  Director: 

(1)  Specific  facts  that  contradict  the 
statements  contained  in  the  NOPE  (see 
§  40.375(b)(2)  and  (3)).  A  general  denial 
is  insufficient  to  raise  a  genuine  dispute 
over  facts  material  to  the  issuance  of  a 
PIE: 


(2)  Identification  of  any  existing, 
proposed  or  prior  PIE;  and 

(3)  Identification  of  your  affiliates,  if 
any. 

(b)  You  may  provide  any  information 
and  argiunents  you  wish  concerning  the 
proposed  issuance,  scope  and  duration 
of  the  PIE  (see  §  40.375(b)(4)  and  (5). 

(c)*You  may  provide  any  additional 
relevant  information  or  argiunents 
concerning  any  of  the  issues  in  the 
matter. 

§  40.383    What  procedures  apply  if  you 
contest  the  issuance  of  a  PIE? 

(a)  DOT  conducts  PIE  proceedings  in 

a  fair  and  informal  manner.  The  Director 
may  use  flexible  procedures  to  allow 
you  to  present  matters  in  opposition. 
The  Director  is  not  required  to  follow 
formal  rules  of  evidence  or  procediue  in 
creating  the  record  of  the  proceeding. 

(b)  The  Director  will  consider  any 
information  or  argument  he  or  she 
determines  to  be  relevant  to  the  decision 
on  the  matter. 

(c)  You  may  submit  any  documentary 
evidence  you  want  the  Director  to 
consider.  In  addition,  if  you  have 
arranged  an  informal  meeting  with  the 
Director,  you  may  present  witnesses  and 
confront  any  person  the  initiating 
official  presents  as  a  witness  against 
you. 

(d)  In  cases  where  there  are  material 
factual  issues  in  dispute,  the  Director  or 
his  or  her  designee  may  conduct 
additional  fact-finding. 

(e)  If  you  have  arranged  a  meeting 
with  the  Director,  the  Director  will  make 
a  transcribed  record  of  the  meeting 
available  to  you  on  your  request.  You 
must  pay  the  cost  of  transcribing  and 
copying  the  meeting  record. 

§  40.385    Who  bears  the  burden  of  proof  in 
a  PIE  proceeding? 

(a)  As  the  proponent  of  issuing  a  PIE, 
the  initiating  official  bears  the  burden  of 
proof. 

(b)  This  burden  is  to  demonstrate,  by 
a  preponderance  of  the  evidence,  that 
the  service  agent  was  in  serious 
noncompliance  with  the  requirements 
of  this  part  for  drug  and/or  alc.hol 
testing-related  services  or  with  the 
requirements  of  another  DOT  agency 
drug  and  alcohol  testing  regulation. 

§  40.387    What  matters  does  the  Director 
decide  concerning  a  proposed  PIE? 

(a)  Following  the  service  agent's 
response  (see  §40. 379(b))  or.  if  no 
response  is  received,  after  30  days  have 
passed  from  the  date  on  which  the 
service  agent  received  the  NOPE,  the 
Director  may  take  one  of  the  following 
steps: 

(1)  In  response  to  a  request  from  the 
service  agent  (see  §  40.379(b)(1))  or  on 


his  or  her  own  motion,  the  Director  may 
dismiss  a  PIE  proceeding  if  he  or  she 
determines  that  it  does  not  concern 
serious  noncompliance  with  this  part  or 
DOT  agency  regulations,  consistent  with 
the  Department's  policy  as  stated  in 
§40.365. 

(i)  If  the  Director  dismisses  a 
proposed  PDE  under  this  paragraph  (a), 
the  action  is  closed  with  respect  to  the 
noncompliance  alleged  in  the  NOPE. 

(ii)  The  Department  may  initiate  a 
new  PIE  proceeding  against  you  on  the 
basis  of  different  or  subsequent  conduct 
that  is  in  noncompliance  with  this  part 
or  other  DOT  drug  and  alcohol  testing 
rules. 

(2)  If  the  Director  determines  that  the 
initiating  official's  submission  does  not 
have  complete  information  needed  for  a 
decision,  the  Director  may  remand  the 
matter  to  the  initiating  official.  The 
initiating  official  may  resubmit  the 
matter  to  the  Director  when  the  needed 
information  is  complete.  If  the  basis  for 
the  proposed  PIE  has  changed,  the 
initiating  official  must  send  an  amended 
NOPE  to  the  service  agent. 

fb)  The  Director  makes  determinations 
concerning  the  following  matters  in  any 
PIE  proceeding  that  he  or  she  decides  on 
the  merits: 

(1)  Any  material  facts  that  are  in 
dispute; 

(2)  Whether  the  facts  support  issuing 
a  PIE; 

(3)  The  scope  of  any  PIE  that  is 
issued;  and 

(4)  The  duration  of  any  PIE  that  is 
issued. 

§  40.389    What  factors  may  the  Director 
consider? 

This  section  lists  examples  of  the  kind 
of  mitigating  and  aggravating  factors 
that  the  Director  may  consider  in 
determining  whether  to  issue  a  PIE 
concerning  you.  as  well  as  the  scope 
and  duration  of  a  PIE.  This  list  is  not 
exhaustive  or  exclusive.  The  Director 
may  consider  other  factors  if 
appropriate  in  the  circumstances  of  a 
particular  case.  The  list  of  examples 
follows: 

(a)  The  actual  or  potential  harm  that 
results  or  may  result  from  your 
noncompliance; 

(b)  The  frequency  of  incidents  and/or 
duration  of  the  noncompliance; 

(c)  Whether  there  is  a  pattern  or  prior 
history  of  noncompliance; 

(d)  Whether  the  noncompliance  was 
pervasive  within  your  organization, 
including  such  factors  as  the  following: 

(1)  Whether  and  to  what  extent  your 
organization  planned,  initiated,  or 
carried  out  the  noncompliance: 

(2)  The  positions  held  by  individuals 
involved  in  the  noncompliance,  and 
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whether  your  principals  tolerated  their 
noncompliance:  and 

(3)  Whether  you  had  effective 
standards  of  conduct  and  control 
systems  (both  with  respect  to  your  own 
organization  and  any  contractors  or 
affiliates)  at  the  time  the  noncompliance 
occurred; 

(e)  Whether  you  have  demonstrated 
an  appropriate  compliance  disposition, 
including  such  factors  as  the  following: 

(1)  Whether  you  have  accepted 
responsibility  for  the  noncompliance 
and  recognize  the  seriousness  of  the 
conduct  that  led  to  the  cause  for 
issucUice  of  the  PIE; 

(2)  Whether  you  have  cooperated  fully 
with  the  Department  during  the 
investigation.  The  Director  may 
consider  when  the  cooperation  began 
and  whether  you  disclosed  all  pertinent 
information  known  to  you; 

(3)  Whether  you  have  fully 
investigated  the  circumstances  of  the 
noncompliance  forming  the  basis  for  the 
PIE  and.  if  so.  have  made  the  result  of 
the  investigation  available  to  thf 
Director: 

(4)  Whether  you  have  taken 
appropriate  disciplinary  action  against 
the  individuals  responsible  for  the 
activity  that  constitutes  the  grminds  for 
issuance  of  the  PIE;  and 

(5)  Whether  vour  organization  has 
taken  appropriate  corrective  actions  or 
remedial  measures,  including 
implementing  actKjns  to  prevent 
recurrence: 

(f)  With  respect  to  noncompliance 
with  a  DOT  agency  regulation,  the 
degree  to  which  the  noncompliance 
affects  matters  common  to  the  DOT  drug 
and  alcohol  testing  program; 

(g)  Other  factors  appropriate  to  the 
circumstances  of  the  case 

§40.391     What  is  the  scope  of  a  PIE? 

(a)  The  scope  of  a  PIE  is  the 
Department's  determination  about  the 
divisions,  organizational  elements. 
types  of  services,  affiliates,  and/or 
individuals  (including  direct  employees 
of  a  service  agent  and  its  contractors)  to 
which  a  PIE  applies. 

(b)  If.  as  a  service  agent,  the 
Department  issues  a  PIE  concerning 
you.  the  PIE  applies  to  all  your 
divisions,  organizational  elements,  and 
types  of  services  that  are  invuKed  with 
or  affected  by  the  noncompliance  that 
forms  the  factual  basis  for  issuing  the 
PIE. 

(c)  In  the  NOPE  (see  §  40.375(b)(4)l. 
the  initiating  official  sets  forth  his  or  her 
recommendation  for  the  scope  of  the 
PIE.  The  proposed  scope  of  the  PIE  is 
one  of  the  elements  of  the  proceeding 
that  the  service  agent  mav  contest  (see 

§ 40.381(b))  and  about  which  the 


Director  makes  a  decision  (see 
5»40.;i87(b)(3)). 

(d)  In  recommending  and  deciding  the 
scope  of  the  PIE,  the  initiating  official' 
and  Director,  respectively,  must  take 
into  account  the  provisions  of 
paragraphs  (e)  through  (j)  of  this  section. 

(e)  The  pervasiveness  of  the 
noncompliance  within  a  service  ag^fs 
organization  (see  §  40.389(d))  is  an 
important  consideration  in  determining 
the  scope  of  a  PIE.  The  appropriate 
scope  of  a  PIE  grows  broader  as  the 
per\'asivenHSs  of  the  noncompliance 
increases. 

(f)  The  application  of  a  PIE  is  not 
limited  to  the  specific  location  or 
employer  at  which  the  conduct  that 
forms  the  factual  basis  for  issuing  the 
PIE  was  discovered. 

(g)  A  PIE  applies  to  your  affiliates,  if 
the  affiliate  is  involved  with  or  affected 
by  the  conduct  that  forms  the  factual 
basis  for  issuing  the  PIE. 

(h)  A  PIE  applies  to  individuals  who 
are  officers,  employees,  directors, 
shareholders,  partners,  or  other 
individuals  associated  with  vour 
organization  in  the  following 
circumstances: 

(1)  Conduct  forming  any  part  of  the 
factual  basis  of  the  PIE  occurred  in 
connection  with  the  individual's 
performance  of  duties  by  or  on  behalf  of 
your  organization;  or 

(2)  The  individual  knew  of.  had 
reasim  to  know  of,  approved,  or 
acquiesced  in  such  conduct.  The 
individual's  acceptance  of  benefits 
derived  from  such  conduct  is  evidence 
of  sut.h  knfiwledge,  acquiescence,  or 
approval. 

(i)  If  a  contractor  to  your  organization 
is  solely  responsible  for  the  conduct  that 
forms  the  factual  basis  for  a  PIE,  the  PIE 
does  not  apply  to  the  service  agent  itself 
unless  the  service  agent  knew  or  should 
have  known  about  the  conduct  and  did 
not  take  at:tion  to  correct  if. 

(jl  PIEs  do  not  apply  to  drug  and 
alcohol  testing  that  DOT  does  not 
regulate. 

(k|  The  following  examples  illustrate 
how  the  Department  intends  the 
provisions  of  this  st.'ction  Xo  work: 

Example  1  to  §40.391.  Service  Agent  P 
provides  a  variety  of  drug  testing  services.  P's 
SAP  services  are  in\()ived  in  a  serious 
violation  of  this  Part  40.  However.  Ps  other 
services  fiiliv  coinpiy  with  this  part,  and  Ps 
overall  management  did  not  plan  or  t  oni  ur 
in  the  noni<jmpliance.  which  in  fact  was 
( ontrary  to  P's  articulated  standards.  Because 
the  noncompliance  was  isolated  in  one  area 
of  the  organization's  activities,  and  did  not 
pervade  the  entire  organization,  the  scope  of 
the  PIK  could  be  limited  to  S.AP  services. 

Examplf  2  to  H  40  .191  Service  Agent  Q 
provides  a  similar  variety  of  services.  The 
conduct  forming  the  factual  basis  for  a  PIH 


concerns  collections  for  a  transit  authority. 
.■\s  in  Example  1,  the  noncompliance  is  not 
pervasive  throughout  Q's  organization.  The 
PIE  would  apply  to  collec  tions  at  all 
ln(  ations  served  by  Q.  not  just  the  particular 
transit  authority  or  not  just  in  the  state  in 
which  the  transit  authority  is  located. 

Example  3  to  §40.391 .  Service  .\gent  R 
provides  a  similar  array  of  services.  One  or 
more  of  the  following  problems  exists:  R's 
activities  in  several  areas — collections, 
MROs,  SAPs.  protecting  the  confidentiality  of 
information — are  involved  in  serious 
noncompliance:  DOT  determines  that  R's 
management  knew  or  should  have  known 
about  serious  noncompliance  in  one  or  more 
areas,  but  management  did  not  take  timely 
corrective  action:  or.  in  response  to  an 
inquiry  from  DOT  personnel,  R's 
management  refuses  to  provide  information 
about  its  operations.  In  each  of  these  three 
cases,  the  .scope  of  the  PIE  would  include  all 
aspects  of  R's  services. 

Example  4  to  §40.391.  Service  Agent  W 
provides  only  one  kind  of  service  {e.g., 
laboratory  or  MRO  services).  The  Department 
issues  a  PlE  concerning  these  services. 
Because  VV  only  provides  this  one  kind  of 
service,  the  PIE  necessarily  applies  to  all  its 
operations. 

Example  .5  to  §40.391.  Service  Agent  X.  by 
exercising  reasonably  prudent  oversight  of  its 
collection  contractor,  should  have  known 
that  the  contractor  was  making  numerous 
"fatel  flaws"  in  tests.  Alternatively.  X 
received  a  correction  notice  pointing  out 
these  problems  in  its  contractor's  collections. 
In  neither  case  did  X  take  action  to  correct 
the  problem.  X.  as  well  as  the  contractor, 
would  be  subject  to  a  PIE  with  respect  to 
collections. 

Example  6  to  §40.391.  Service  Agent  Y 
could  not  reasonably  have  known  that  one  of 
its  MROs  was  regularly  failing  to  interview 
employees  before  verifying  tests  positive. 
When  it  reweived  a  correction  notice.  Y 
immediately  dismissed  the  erring  MRO.  In 
this  case,  the  MRO  would  be  subject  to  a  PIE 
liiit  Y  would  not. 

Example  7  to  §40.391.  The  Department 
issues  a  PLE  with  respect  to  Service  .Agent  Z. 
Z  provides  servic:es  for  DOT-regulated 
transportation  employers,  a  Federal  agency 
under  the  HHS-regulated  Federal  employee 
testing  program,  and  various  private 
businesses  and  public  agencies  that  DOT 
does  not  regulate.  The  PIE  applies  only  to  the 
DOT-regulated  transportation  employers  with 
respect  to  their  DOT-mandated  testing,  not  to 
the  Federal  agency  or  the  other  public 
agencies  and  private  businesses.  The  PIE 
does  not  prevent  the  non-DOT  regulated 
entities  from  continuing  to  use  Z's  services. 

§  40.393    How  long  does  a  PIE  stay  in 
effect? 

(a)  In  the  NOPE  (see  §  40.375(b)(5)). 
the  initiating  official  proposes  the 
duration  of  the  PIE.  The  duration  of  the 
PIE  is  one  of  the  elements  of  the 
proceeding  that  the  service  agent  may 
contest  (see  §  40.381(b))  and  about 
which  the  Director  makes  a  decision 
(see  §  40.387(b)(4)). 

(b)  In  deciding  upon  the  duration  of 
the  PIE.  the  Director  considers  the 


seriousness  of  the  conduct  on  which  the 
PIE  is  based  and  the  continued  need  to 
protect  employers  and  employees  from 
the  service  agent's  noncompliance.  The 
Director  considers  factors  such  as  those 
listed  in  §  40.389  in  making  this 
decision. 

(c)  The  duration  of  a  PIE  will  be 
between  one  and  five  years,  unless  the 
Director  reduces  its  duration  under 
§40.407. 

§  40.395    Can  you  settle  a  PIE  proceeding? 

At  any  time  before  the  Director's 
decision,  you  and  the  initiating  official 
can,  with  the  Director's  concurrence, 
settle  a  PIE  proceeding. 

§  40.397    When  does  the  Director  make  a 
PIE  decision? 

The  Director  makes  his  or  her 
decision  within  60  days  of  the  date 
when  the  record  of  a  PIE  proceeding  is 
complete  (including  any  meeting  with 
the  Director  and  any  additional  fact- 
finding that  is  necessary).  The  Director 
may  extend  this  period  for  good  cause 
for  additional  periods  of  up  to  30  days. 

§  40.399    How  does  the  Department  notify 
service  agents  of  its  decision? 

If  you  are  a  service  agent  involved  in 
a  PIE  proceeding,  the  Director  provides 
you  written  notice  as  soon  as  he  or  she 
makes  a  PIE  decision.  The  notice 
includes  the  following  elements: 

(a)  If  the  decision  is  not  to  issue  a  PIE, 
a  statement  of  the  reasons  for  the 
decision,  including  findings  of  fact  with 
respect  to  any  material  factual  issues 
that  were  in  dispute. 

(b)  If  the  decision  is  to  issue  a  PIE — 

(1)  A  reference  to  the  NOPE; 

(2)  A  statement  of  the  reasons  for  the 
decision,  including  findings  of  fact  with 
respect  to  any  material  factual  issues 
that  were  in  dispute; 

(3)  A  statement  of  the  scope  of  the 
PIE;  and 

(4)  A  statement  of  the  duration  of  the 
PIE. 

§  40.401    How  does  the  Department  notify 
employers  and  the  public  about  a  PIE? 

(a)  The  Department  maintains  a 
document  caJled  the  "List  of  Excluded 
Drug  and  Alcohol  Service  Agents."  This 
document  may  be  found  on  the 
Department's  web  site  (http:// 
wrww.dot.gov/ost/dapc).  You  may  also 
request  a  copy  of  the  document  from 
ODAPC. 

(b)  When  the  Director  issues  a  PIE,  he 
or  she  adds  to  the  List  the  name  and 
address  of  the  service  agent,  and  any 
other  persons  or  organizations,  to  whom 
the  PIE  applies  and  information  about 
the  scope  and  duration  of  the  PIE. 


(c)  When  a  service  agent  ceases  to  be 
subject  to  a  PIE.  the  Director  removes 
this  information  from  the  List. 

(d)  The  Department  also  publishes  a 
Federal  Register  notice  to  inform  the 
public  on  any  occasion  on  which  a 
service  agent  is  added  to  or  taken  off  the 
List. 

§40.403    Must  a  service  agent  notify  its 
clients  when  the  Department  Issues  a  PIE? 

(a)  As  a  service  agent,  if  the 
Department  issues  a  PIE  concerning 
you,  you  must  notify  each  of  your  DOT- 
regulated  employer  clients,  in  writing, 
about  the  issuance,  scope,  duration,  and 
effect  of  the  PIE.  You  may  meet  this 
requirement  by  sending  a  copy  of  the 
Director's  PIE  decision  or  by  a  separate 
notice.  You  must  send  this  notice  to 
each  client  within  three  working  days  of 
receiving  from  the  Department  the 
notice  provided  for  in  §  40, 399(b), 

(b)  As  part  of  the  notice  you  send 
under  paragraph  (a)  of  this  section,  you 
must  offer  to  transfer  immediately  all 
records  pertaining  to  the  employer  and 
its  employees  to  the  employer  or  to  any 
other  service  agent  the  employer 
designates.  You  must  carry  out  this 
transfer  as  soon  as  the  employer 
requests  it. 

§40.405    IMay  the  Federal  courts  review  PIE 
decisions? 

The  Director's  decision  is  a  final 
administrative  action  of  the  Department. 
Like  all  final  administrative  actions  of 
Federal  agencies,  the  Director's  decision 
is  subject  to  judicial  review  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.). 

§  40.407    May  a  service  agent  ask  to  have 
a  PIE  reduced  or  terminated? 

(a)  Yes,  as  a  service  agent  concerning 
whom  the  Department  has  issued  a  PIE, 
you  may  request  that  the  Director 
terminate  a  PIE  or  reduce  its  duration 
and/or  scope.  This  process  is  limited  to 
the  issues  of  dvuation  and  scope.  It  is 
not  an  appeal  or  reconsideration  of  the 
decision  to  issue  the  PIE. 

(b)  Yoiu-  request  must  be  in  writing 
and  supported  with  documentation, 

(c)  You  must  wait  at  least  nine 
months  from  the  date  on  which  tne 
Director  issued  the  PIE  to  make  this 
request. 

(d)  The  initiating  official  who  was  the 
proponent  of  the  PIE  inay  provide 
information  and  arguments  concerning 
your  request  to  the  Director. 

(e)  If  the  Director  verifies  that  the 
sources  of  your  noncompliance  have 
been  eliminated  and  that  all  drug  or 
alcohol  testing-related  services  you 
would  provide  to  DOT-regulated 
employers  will  be  consistent  with  the 
requirements  of  this  part,  the  Director 


may  issue  a  notice  terminating  or 
reducing  the  PIE, 

§  40.409    What  does  the  Issuance  of  a  PIE 
mean  to  transportation  employers? 

(a)  As  an  employer,  you  are  deemed 
to  have  notice  of  the  issuance  of  a  PIE 
when  it  appears  on  the  List  mentioned 
in  §  40.401  (a)  or  the  notice  of  the  PIE 
appears  in  the  Federal  Register  as 
provided  in  §  40.401(d).  You  should 
check  this  List  to  ensure  that  any  service 
agents  you  are  using  or  planning  to  use 
are  not  subject  to  a  PIE. 

(b)  As  an  employer  who  is  using  a 
service  agent  concerning  whom  a  PIE  is 
issued,  you  must  stop  using  the  services 
of  the  service  agent  po  later  than  90 
days  after  the  Department  has  published 
the  decision  in  the  Federal  Register  or 
posted  it  on  its  web  site.  You  may  apply 
to  the  ODAPC  Director  for  an  extension 
of  30  days  if  you  demonstrate  that  you 
caiuiot  find  a  substitute  service  agent 
within  90  days. 

(c)  Except  during  the  period  provided 
in  paragraph  (b)  of  this  section,  you 
must  not,  as  an  employer,  use  the 
services  of  a  service  agent  that  are 
covered  by  a  PIE  that  the  Director  has 
issued  under  this  subpart.  If  you  do  so, 
you  are  in  violation  of  the  Department's 
regulations  and  subject  to  applicable 
DOT  agency  sanctions  (e.g.,  civil 
penalties,  withholding  of  Federal 
financial  assistance). 

(d)  You  also  must  not  obtain  drug  or 
alcohol  testing  services  through  a 
contractor  or  affiliate  of  the  service 
agent  to  whom  the  PIE  applies. 

Example  to  Paragraph  idj  Service  Agent  R 
was  subject  to  a  PIE  with  respect  to  SAP 
services.  As  an  employer,  not  only  must  you 
not  use  R's  own  S.AP  services,  but  you  also 
must  not  use  SAP  services  you  arrange 
through  R.  suc:h  as  services  provided  by  a 
subcontractor  or  affiliate  of  R  or  a  person 
organization  that  receives  financial  gain      nn 
its  relationship  with  R 

(e)  This  section's  prohibition  on  using 
the  services  of  a  service  agent 
concerning  which  the  Director  has 
issued  a  PIE  applies  to  employers  in  all 
industries  subject  to  DOT  drug  and 
alcohol  testing  regulations. 

Example  to  Paragraph  lej.  The  initiating 
official  for  a  PIE  was  the  F.\.\  drug  and 
alcohol  program  manager,  and  the  rcmdui  t 
forming  the  basis  of  the  PIE  pertained  to  the 
aviation  industry  .\s  a  motor  carrier,  transit 
authority,  pipeline,  railroad,  or  maritime 
employer,  you  are  also  prohibited  from  using 
the  services  of  the  service  agent  involved  in 
connection  with  the  DOT  drug  and  ah  ohol 
testing  program. 

(f)  The  issuance  of  a  PIE  does  not 
result  in  the  cancellation  of  drug  or 
alcohol  tests  conducted  using  the 
service  agent  involved  before  the 
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issuance  of  the  Directors  decision  or  up 
to  40  (lavs  following  its  publuidtioii  in 
the  Federal  Register  or  posting  on  tht- 
Department's  web  site,  unless  ntherwise 
spet:ifit'<l  in  the  Director's  PIE  decision 
or  the  Director  grants  an  extension  as 
provided  in  paragraph  (b)  of  this 
section. 

Exaniplf  to  Paragraph  If  I.  The  Departiiu'iil 
issues  a  PIE  nonceming  Service  .-Kgent  N  on 
September  1.  All  tests  conducted  using  N's 
services  before  September  1.  and  through 
November  ;^0.  are  vaMd  for  ail  purposes 
under  DOT  drug  and  alcohol  testing 
regiilations.  assuming  they  meet  all  other 
regulatory  requirements. 

§  40.41 1     What  is  ttie  role  of  tt>e  DOT 
Inspector  Generals  office? 

(a)  .Any  person  ma\  bring  concerns 
about  waste,  fraud,  or  abuse  on  the  part 
of  a  service  agent  to  the  attention  of  the 
DOT  Office  of  Inspector  General. 

(b)  In  appropriate  cases,  the  Office  of 
Inspector  General  mav  pursue  criniiridl 
or  civil  remedies  against  a  service  agent. 

(c|  The  Office  of  Inspector  General 
may  provide  factual  information  to 
other  DOT  officials  for  use  in  a  PIE 
proceeding. 

§  40.41 3    How  are  notices  sent  to  service 
agents? 

(a)  If  you  are  a  service  agent,  DOT 
sends  notices  to  you.  including 
correction  notices,  notices  of  proposed 
exclusion,  decision  notices,  and  other 
notices,  in  any  of  the  ways  mentioned 
in  paragraph  (b)  or  (c)  of  this  section. 

(d)  dot  may  send  a  notice  to  vou, 
your  identified  counsel,  vour  agent  for 
service  of  process,  or  anv  of  vour 
partners,  officers,  directors,  owners,  or 
joint  venturers  to  the  last  known  street 
address,  fax  number,  or  e-mail  address 
dot  deems  the  notice  to  have  been 
received  by  you  if  sent  to  any  of  these 
persons. 

(c)  DOT  considers  notices  to  be 
rec:eived  bv  vou — 

(1)  When  delivered,  if  DOT  mails  the 
notice  to  the  last  known  street  address, 
or  five  days  after  we  send  it  if  the  letter 
is  undeliverable; 

(2)  When  sent,  if  DOT  sends  the 
notite  by  fax  or  five  days  after  we  send 
it  if  the  fax  is  undeliverable:  or 

(3)  When  delivered,  if  DOT  sends  the 
notice  by  e-mail  or  five  davs  after  DOT 
sends  it  if  the  e-mail  is  undeliverable 

2.  Effective  August  1.  2001.  revise  49 
CFR  Part  40  to  read  as  follows: 

PART  40— PROCEDURES  FOR 
TRANSPORTATION  WORKPLACE 
DRUG  AND  ALCOHOL  TESTING 
PROGRAMS 

Subpart  A — Administrative  Provisions 
Sec. 


40  1     Who  does  this  regulation  cover? 
4(1  !     What  c|ii  tht'  terms  ust'd  in  this 

rt'gul.itKiii  riii'an  ■■ 
4(1  i     Willi  is.siics  aiitliontalUH 

mterprt^tatiiins  uf  this  regulation;' 
40  7     How  can  you  get  an  exemption  from  a 

rt'(]uiri'meiit  in  this  rpgulatiim' 

Subpart  B — Employer  Responsibilities 

40  1  1      What  are  the  general  responsibilities 

of  finpldvers  under  this  regulation? 
40.13     Hiivv  f|<i  DOT  drug  and  al(  nhol  tests 

rel.iti'  Id  nnn-DOT  tests' 
40  l.S     Mas  .111  riiiployer  use  a  service  agent 

to  meet  IX)T  drug  and  alcohol  testing 

requirements.' 
40.17     Is  an  employer  responsible  for 

obtaining  information  from  its  servu  e 

agents' 
40.19     I  Reserved  1 
40.21     .May  an  employer  stand  down  an 

employee  betore  the  \(R()  has  ( ompleted 

the  verifii  ation  proi  essi" 
40  21     What  ai  tKjn.-,  do  employers  take  after 

rec  eiving  verified  test  results' 
40.2.5     .Must  an  employer  check  on  the  drug 

and  alcohol  testing  record  of  employees 

it  is  intending  to  use  to  perform  safety- 
sensitive  duties' 
40  2"     Where  is  other  information  on 

employer  responsiiulities  found  in  this 

regulation? 

Subpart  C — Urine  Collection  Personnel 

411   II      Who  ill. IV  I  ollei  t  iiniie  spec  imens  for 

l.K)  1  drug  ifsting' 
40.33     What  training  recpiirements  must  a 

I  olleclur  meet? 
40  i^     What  information  about  the  DER 

must  employers  provide  to  colle(.tors? 
40  i"     Where  is  other  information  on  the 

role  of  collectors  found  in  this 

regulation? 

Subpart  D — Collection  Sites,  Forms, 
Equipment  and  Supplies  Used  In  CX}T  Urine 
Collections 

40  4  1     Where  does  a  urine  collection  for  a 

IJOl  drug  test  take  place? 
40  4  (     What  steps  must  operators  of 

tollection  sites  take  to  protect  the 

se(  uritv  and  integrity  of  urine 

collections? 
40-4.S     What  form  is  used  to  dot  ument  a 

n(  )I'  urine  c  ollecticjn  ' 
4(1  4"     .Mav  employers  use  the  C:CF  for  non- 

DOT  collections  or  non-Federal  forms  for 

DO!  i  ollei  tiuns' 
411  4'l     What  materials  are  used  to  collect 

urine  --pecimeiis' 
40  .t!      What  materials  are  used  to  send  urine 

spei  iniens  to  the  laboratory' 

Subpart  E — Urine  Specimen  Collections 

4(1  til     What  are  the  preliminary  steps  in  the 

1  oilec  lion  pnjcess? 
40.h.i     What  steps  do(!s  the  collector  take  in 

the  (  cillef  tion  pnn.ess  before  the 

employee  provides  a  urine  specimen? 
40.65     What  does  the  collector  check  for 

when  thtf  employee  presents  a  specimen? 
40.fi7     Whtiti  and  how  is  a  directly  observed 

collection  conducted? 
40,1)11     How  is  a  monitored  rollec  tion 

conducted? 
40  71     How  does  the  collector  prepare  the 

specimens? 


lection  process 


40  73     How  is  the  col 
completed? 

Subpart  F — Drug  Testing  Laboratories 

40  Hi     What  laboratorit^s  mav  be  used  for 

DOT  drug  testing? 
40  83     How  do  laboratories  process 

incoming  specimens? 
40.8.T     What  drugs  do  laboratories  test  for? 
40.87     What  are  the  (  utoff  (oni  entrations  for 

initial  and  confirmation  tests.' 
40.89     What  is  validity  testing,  and  are 

laboratories  required  to  conduct  it? 
40.91     What  validity  tests  must  laboratories 

conduct  on  primary  specimens.' 
40.93     What  criteria  do  laboratories  use  to 

establish  that  a  specimen  is  dilute  or 

substituted'' 
40.9.5     What  criteria  do  laboratories  use  to 

establish  that  a  specimen  is  adulterated? 
40  97     What  do  laboratories  report  and  how- 
do  they  report  it? 
40.99     How  long  does  the  laboratory  retain 

specimens  after  testing' 
40  101     What  relationship  may  a  laboratory 

have  with  an  MRO? 
40  103     What  are  the  requirements  for 

submitting  blind  specimens  to  a 

laboratory? 
40  105     What  happens  if  the  laboratory 

reports  a  result  different  from  that 

expected  for  a  blind  specimen? 
40.107     Who  mav  inspect  laboratories? 
40.109     What  documentation  must  the 

laboratory  keep,  and  for  how  long? 
40111     When  and  how  must  a  laboratory 

disclose  statistical  summaries  and  other 

information  it  maintains? 
40  113     Where  is  other  information 

concerning  laboratories  found  in  this 

regulation? 

Subpart  G — Medical  Review  Officers  and 
the  Verification  Process 

40  121     Who  is  qualified  to  act  as  an  MRO' 
40  123     What  are  the  MRO's  responsibilities 

in  the  DOT  drug  testing  program? 
40  125     What  relationship  may  an  MRO 

have  with  a  laboratory? 
40.127     What  are  the  MRO's  functions  in 

reviewing  negative  test  results? 
40.129     What  are  the  MRO's  functions  in 

reviewing  laboratory  confirmed  positive. 

adulterated,  substituted,  or  invalid  drug 

test  results? 
40. 1 3 1     How  does  the  MRO  or  DER  notify  an 

employee  of  the  verification  process  after 

a  confirmed  positive,  adulterated. 

substituted,  or  invalid  test  result? 
40  133     Under  what  circumstances  may  the 

MRO  verify  a  test  as  positive,  or  as  a 

refusal  to  test  because  of  adulteration  or 

substitution,  without  interviewing  the 

employee? 
40. 1 35     What  does  the  MRO  tell  the 

employee  at  the  beginning  of  the 

verification  interview? 
40  137     On  what  basis  does  the  MRO  verify 

test  results  involving  marijuana,  cocaine. 

amphetamines,  or  PCP? 
40. 1  39     On  what  basis  does  the  MRO  verify 

test  results  involving  opiates? 
40. 141     How  does  the  MRO  obtain 

information  for  the  verification  decision? 
40.143     I  Reserved  I 


40.145     On  what  basis  does  the  MRO  verify 

test  results  involving  adulteration  or 

substitution? 
40.147     [Reserved] 
40.149     May  the  MRO  change  a  verified 

positive  drug  test  result  or  refusal  to  test? 
40.151     What  are  MROs  prohibited  from 

doing  as  part  of  the  verification  process? 
40.133     How  does  the  MRO  notify 

employees  of  their  right  to  a  test  of  the 

split  specimen? 
40.155    What  does  the  MRO  do  when  a 

negative  or  positive  test  result  is  also 

dilute? 
40.157     [Reserved] 
40.159    What  does  the  MRO  do  when  a  drug 

test  result  is  invalid? 
40.161     What  does  the  MRO  do  when  a  drug 

test  specimen  is  rejected  for  testing? 
40.163     How  does  the  MRO  report  drug  test 

results? 
40.165     To  whom  does  the  MRO  transmit 

reports  of  drug  test  results? 
40.167    How  are  MRO  reports  of  drug  results 

transmitted  to  the  employer? 
40.169     Where  is  other  information 

concerning  the  role  of  MROs  and  the 

verification  process  found  in  this 

regulation? 

Subpart  H — Split  Specimen  Tests 

40.171     How  does  an  employee  request  a 

test  of  a  split  specimen? 
40.173     Who  is  responsible  for  paying  for 

the  test  of  a  split  specimen? 
40.175     What  steps  does  the  first  laboratory 

take  with  a  split  specimen? 
40.177     What  does  the  second  laboratory  do 

with  the  split  specimen  when  it  is  tested 

to  reconfirm  the  presence  of  a  drug  or 

drug  metabolite? 
40.179     What  does  the  second  laboratory  do 

with  the  split  specimen  when  it  is  tested 

to  reconfirm  an  adulterated  test  result? 
40.181     What  does  the  second  laboratory  do 

with  the  split  specimen  when  it  is  tested 

to  reconfirm  a  substituted  test  result? 
40.183     What  information  do  laboratories 

report  to  MROs  regarding  split  specimen 

results? 
40.185     Through  what  methods  and  to 

whom  must  a  laboratory  report  split 

specimen  results? 
40.187     What  does  the  MRO  do  with  split 

specimen  laboratory  results? 
40.189     Where  is  other  information 

concerning  split  specimens  found  in  this 

regulation? 

Subpart  I — Problems  in  Drug  Tests 

40.191     What  is  a  refusal  to  take  a  DOT  drug 
test,  and  what  are  the  consequences? 

40.193     What  happens  when  an  employee 
does  not  provide  a  sufficient  amount  of 
urine  for  a  drug  test? 

40.195     What  happens  when  an  individual 
is  unable  to  provide  a  sufficient  amount 
of  urine  for  a  pre-employment  or  return- 
to-duty  test  because  of  a  permanent  or 
long-term  medical  condition? 

40.197     What  happens  when  an  employer 
receives  a  report  of  a  dilute  specimen? 

40.199     What  problems  always  cause  a  drug 
test  to  be  cancelled? 

40.201     What  problems  always  cause  a  drug 
test  to  be  cancelled  and  may  result  in  a 
requirement  for  another  collection? 


40.203     What  problems  cause  a  drug  test  to 

be  cancelled  unless  they  are  corrected? 
40.205     How  are  drug  test  problems 

corrected? 
40.207     What  is  the  effect  of  a  t;ancelled 

drug  test? 
40.209     What  is  the  effect  of  procedural 

problems  that  are  not  sufficient  to  cancel 

a  drug  test? 

Subpart  J — Alcohol  Testing  Personnel 

40.211     Who  conducts  DOT  alcohol  tests? 
40.213     What  training  requirements  must 

STTs  and  BATs  meet? 
40.215     What  information  about  the  DER  do 

employers  have  to  provide  to  BATs  and 

STTs?' 
40.217     Where  is  other  information  on  the 

role  of  STTs  and  B.ATs  found  in  this 

regulation? 

Subpart  K — Testing  Sites,  Forms, 
Equipment  and  Supplies  Used  in  Alcohol 
Testing 

40.221     Where  does  an  alcohol  test  take 

place? 
40.223     What  steps  must  be  taken  to  protet:t 

the  security  of  alcohol  testing  sites? 
40.225     What  form  is  used  for  an  alcohol 

test? 
40.227     May  employers  use  the  .^TF  for  non- 

DOT  tests,  or  non-DOT  forms  for  DOT 

tests? 
40.229     What  devices  are  used  to  conduct 

alcohol  screening  tests? 
40.231     What  devices  are  used  to  conduct 

alcohol  confirmation  tests? 
40.233     What  are  the  requirements  for 

proper  use  and  care  of  EBTs? 
40.235     What  are  the  requirements  for 

proper  use  and  care  of  .\SDs? 

Subpart  L — Alcohol  Screening  Tests 

40.241     What  are  the  first  steps  in  any 
alcohol  screening  test? 

40.243     What  is  the  procedure  lor  an  alcohol 
screening  test  using  an  EBT  or  non- 
evidential  breath  .\SD? 

40.245     What  is  the  prot:edure  for  an  ale  ohol 
screening  test  using  a  saliva  .'\.SD' 

40.247     What  procedures  does  the  B.AT  or 
STT  follow  after  a  screening  test  result? 

Subpart  M — Alcohol  Confirmation  Tests 

40.251     What  are  the  first  steps  in  ,u\  alcohol 

confirmation  test? 
40.253     What  are  the  procedures  for 

conducting  an  alcohol  confinnation  test' 
40.255     What  happens  next  after  the  alcohol 

confirmation  test  result' 

Subpart  N — Problems  in  Alcohol  Testing 

40.261     What  is  a  refusal  to  take  an  alcohol 

test,  and  what  are  the  consequences? 
40.263     What  happens  when  an  employee  is 

unable  to  provide  a  sufficient  amount  of 

saliva  for  an  alcohol  screening  test? 
40.265     What  happens  when  an  employee  is 

unable  to  provide  a  sufficient  amount  of 

breath  for  an  alcohol  test? 
40.267     What  problems  always  cause  an 

alcohol  test  to  be  canc:elled? 
40.269     What  problems  cause  an  jh  ohol  test 

to  be  canc:elled  unless  they  are 

corrected? 
40.271     How  are  alcohol  testing  problems 

corrected? 


40.273     What  js  the  effect  of  a  cancelled 

alcohol  test? 
40.275     What  is  the  effect  of  procedural 

problems  that  are  not  suffic:ienl  to  cancel 

an  alc;ohol  test? 
40.277     Are  alcohol  tests  other  than  saliva  or 

breath  permitted  under  these 

regulations? 

Subpart  0 — Sut>stance  Abuse 
Professionals  and  the  Return-to-Duty 
Process 

40.281     Who  is  qualified  to  ac  t  as  a  SAP? 
40.283     How  does  a  certificaticm 

organization  obtain  recognition  for  its 

members  as  S.^Ps? 
40.285     When  is  a  S.A.P  evaluation  required? 
40.287     What  information  is  an  employer 

required  to  provide  concerning  SAP 

services  to  an  employee  who  has  a  DOT 

drug  and  alcohol  regulation  violation.' 
40.289     .-\re  employers  required  to  provide 

.SAP  and  t.^eatment  services  to 

employees? 
40.291     What  is  the  role  of  the  .S.\P  in  the 

evaluation,  referral,  and  treatment 

process  of  an  employee  who  has  violated 

DOT  agency  drug  and  alcohol  testing 

regulations? 
40.293     What  is  the  SAP's  function  m 

c:onducling  the  initial  evaluation  ot  an 

employee? 
40.295     Ma\  employees  or  employers  seek  a 

sec  ond  S.\P  evaluation  if  they  disagn^e 

with  the  first  S.\P's  recommendations? 
40.297     Does  anyone  have  the  authority  to 

(  haiige  a  S,\P's  initial  evaluation? 
40.299     What  is  the  S.^P's  role  and  what  are 

the  limits  on  a  SAP's  discretion  in 

referring  employees  for  education  and 

treatment ' 
40.301     What  is  the  S.-\P's  func  tion  in  the 

follow-up  evaluation  of  an  emjiioyee? 
40.303     What  happens  if  the  S.\P  believes 

the  em[)lovee  needs  .idditional 

treatment,  aften;are.  or  support  group 

services  even  after  the  employee  returns 

to  safety-sensitive  duties? 
40.305     How  dcjes  the  return-to-dutv  process 

c  onclude' 
40.307     What  is  the  S.NP's  func  tion  in 

presc  ribing  the  em[)loyee's  follow-up 

tests? 
40  .i09     What  are  the  employer's 

responsibilities  with  respect  to  the  SAP's 

directions  tor  tollow-up  tests? 
40. :n  !     What  are  recjuirenients  concerning 

.S.\P  reports? 
40.313     Where  is  other  information  on  SAP 

functions  and  the  return-to-dutv  process 

found  in  this  reguidtion'.' 

Subpart  P — Confidentiality  and  Release  of 
Information 

40,.i21     What  IS  lilt- t;eiieral  confidentiality 

nik'  for  drug  and  alcohol  lest 

information? 
40.323     May  program  partu  ipants  release 

drug  or  a!c nliol  test  information  in 

connection  with  legal  proceedings? 
40.325      [Reserved] 
40. .127     When  must  the  MRO  report  medical 

informaticjn  g.ithered  in  thf  verification 

process? 
40.329     What  inlorin.ition  must  laboratories. 

MROs.  and  olhei  serv  ii  e  agents  release 

to  employees? 
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40.331  To  what  additional  parties  must 
employers  and  service  agents  release 
information' 

40  333     What  records  must  emplovers  keep? 

Subpart  Q — Roles  And  Responsibilities  of 
Service  Agents 

40  341     Must  service  agents  comply  with 

DOT  drug  and  alcohol  testing 

requirements? 
40.343     What  tasks  may  a  service  agent 

perform  for  an  employer? 
40.345     In  what  rirraimstances  may  a  C/TPA 

act  as  an  intermediary  in  the 

transmission  of  drug  and  alcohol  testing 

information  to  emplovers? 
40.347     What  functions  may  C/TPAs 

perform  with  respect  administering 

testing? 
40.349    What  records  may  a  service  agent 

receive  and  maintain? 
40.351     What  confidentiality  requirements 

apply  to  service  agents? 
40.353     What  principles  govern  the 

interaction  between  MROs  and  other 
•  service  agents' 
40.355     What  limitations  apply  to  the 

ar  tivitifs  of  si-Tvic  >•  Hgpnts' 

Subpart  R — Public  Interest  Exclusions 

40.361     What  is  the  purpose  of  a  public 

interest  exclusion  (PIE)? 
40.363     On  what  basis  may  the  Department 

issue  a  PIE? 
40.365     What  is  the  Department's  policy 

concerning  starting  a  PIE  proceeding? 
40.367     Who  initiates  a  PIE  proceeding? 
40. .369     What  is  the  discretion  of  an 

initiating  official  in  starting  a  PIE 

proceeding? 
40.371     On  what  information  does  an 

initiating  official  rely  in  deciding 

whether  to  start  a  PIE  proceeding? 
40.373     Before  starting  a  PIE  proceeding, 

does  the  initialing  official  give  the 

service  agent  an  opportunity  to  correct 

problems? 
40.375     How  does  the  initiating  official  start 

a  PIE  proceeding? 
40.377     Who  decides  whether  to  issue  a  PIE? 
40.379     How  do  vou  contest  the  issuance  of 

a  PIE' 
40.381     What  information  do  you  present  to 

<:ontRSt  the  proposed  issuance  of  a  PIE? 
40.383     What  procedures  apply  if  you 

contest  the  issuance  of  a  PIE? 
40.385     Who  bears  the  burden  of  proof  in  a 

PIE  proceeding? 
40.387     What  matters  does  the  Director 

decide  concerning  a  proposed  PIE? 
40.389    What  factors  may  the  Director 

consider? 
40.391     What  is  the  scope  of  a  PIE? 
40.393     How  long  does  a  PIE  stav  in  effect? 
40.395     Can  you  settle  a  PIE  proceeding? 
40.397     When  does  the  Director  make  a  PIE 

decision? 
40,399     How  does  the  Department  notify 

service  agents  of  its  decision? 
40.401     How  does  the  Department  nntifv 

employers  and  the  public  about  a  PIE? 
40  403     Must  a  service  agent  notify  its 

clients  when  the  Department  issues  a 

PIE? 
40.405     May  the  Federal  courts  review  PIE 

decisions? 


40.407     May  a  service  agerit  ask  to  have  a 

PIE  reduced  or  terminated? 
40.409     What  does  the  issuance  of  a  PIE 

mean  to  transportatiDii  emplovers? 
4U  411     What  is  the  role  of  the  DOT 

Inspector  (ienerals  office? 
40  4  1 3     How  are  notices  sent  to  service 

agents? 
Appendix  A  to  Part  40 — DOT  .Standards  for 

Urine  Collection  Kits 
Appendix  B  to  Part  41)— DOT  Drug  Testing 

Semi-annual  Laborat<jrv  Report 
Appeniiix  C  to  Part  40 — IReserved) 
.Appendix  D  to  Part  40 — Report  Format:  Spiiit 

Specimen  Failure  to  Rtnonfirm 
-Appendix  K  to  Part  40 — .S.AP  Equivalency 

Requirements  tor  t^i-rtifit  ation 

Organizations 
Appendix  F  to  Part  40 — Drug  and  Alcohol 

Testing  Information  that  C/TPAs  May 

Transmit  to  Employers 
Appendix  G  to  Part  40 — Alcohol  Testing 

Form  (.ATF) 

Authority:  49  L..S.C.  102.  .301,  322.  5331, 
20140.  num.  and  45101  efseq. 

Subpart  A— Administrative  Provisions 

§  40.1     Who  does  this  regulation  cover? 

(a)  This  part  tells  ail  parties  who 
conduct  drug  and  alcohol  tests  required 
by  Department  of  Transportation  (DOT) 
agency  regulations  htjw  to  conduct  these 
tests  and  what  procedures  to  use. 

(b)  This  part  concerns  the  activities  of 
transportation  employers,  safety- 
sensitive  transportation  employees 
(including  self-employed  individuals, 
contractors  and  volunteers  as  covered 
by  DOT  agency  regulations),  and  service 
agents. 

(c)  Nothing  in  this  part  is  intended  to 
supersede  or  conflict  with  the 
implementation  of  the  Federal  Railroad 
Administration's  post-accident  testing 
program  (see  49  CFR  219.200). 

§  40.3    What  do  the  terms  used  In  this 
regulation  mean? 

In  this  part,  the  terms  listed  in  this 
section  have  the  follf)wing  meanings: 

Aihiltfnitccl  spfcimen.  A  specimen 
that  contains  a  substance  that  is  not 
expected  to  be  present  in  human  urine, 
or  contains  a  substance  expected  to  be 
present  hut  is  at  a  concentratitm  so  high 
that  it  is  not  consistent  with  human 
urine. 

Affiliatp.  Persons  are  affiliates  of  one 
anotht^r  if.  directly  or  indirectly,  one 
I  ontrols  or  has  the  power  to  control  the 
other.  OT  a  third  party  controls  or  has  the 
power  to  control  both   Indicators  of 
control  include,  but  are  not  limited  to: 
interlocking  management  or  ownership; 
shared  interest  among  family  members; 
shared  facilities  or  equipment;  or 
common  use  of  emplfjyees.  Following 
the  issuance  of  a  public  interest 
exclusion,  an  organization  having  the 
same  or  similar  management. 


ownership,  or  principal  employees  as 
the  service  agent  concerning  whom  a 
public  interest  exclusion  is  in  effect  is 
regarded  as  an  affiliate.  This  definition 
is  used  in  connection  with  the  public 
interest  exclusion  procedures  of  Subpart 
R  of  this  part. 

Air  blank.  In  evidential  breath  testing 
devices  (EBTs)  using  gas 
chromatography  technology,  a  reading 
of  the  device's  internal  standard.  In  all 
other  EBTs.  a  reading  of  ambient  air 
containing  no  alcohol. 

Alcohol.  The  intoxicating  agent  in 
beverage  alcohol,  ethyl  alcohol  or  other 
low  molecular  weight  alcohols, 
including  methyl  or  isopropyl  alcohol. 

Alcohol  concentration.  Tne  alcohol  in 
a  volume  of  breath  expressed  in  terms 
of  grams  of  alcohol  per  210  liters  of 
breath  as  indicated  by  a  breath  test 
under  this  part. 

Alcohol  confirmation  test.  A 
subsequent  test  using  an  EST,  following 
a  screening  test  with  a  result  of  0.02  or 
greater,  that  provides  quantitative  data 
about  the  alcohol  concentration. 

Alcohol  screening  device  (ASDj.  A 
breath  or  saliva  device,  other  than  an 
EBT.  that  is  approved  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  and  placed  on  a  conforming 
products  list  (CPL)  for  such  devices. 

Alcohol  screening  test.  An  analytic 
procedure  to  determine  whether  an 
employee  may  have  a  prohibited 
concentration  of  alcohol  in  a  breath  or 
saliva  specimen. 

Alcohol  testing  site.  A  place  selected 
by  the  employer  where  employees 
present  themselves  for  the  purpose  of 
providing  breath  or  saliva  for  an  alcohol 
test. 

Alcohol  use.  The  drinking  or 
swallowing  of  any  beverage,  liquid 
mixture  or  preparation  (including  any 
medication),  containing  alcohol. 

Blind  specimen  or  blind  performance 
test  specimen.  A  specimen  suhmitted  to 
a  laboratory  for  quality  control  testing 
purposes,  with  a  fictitious  identifier,  so 
that  the  laboratory  cannot  distinguish  it 
from  an  employee  specimen. 

Breath  Alcohol  Technician  (BAT).  A 
person  who  instructs  and  assists 
employees  in  the  alcohol  testing  process 
and  operates  an  evidential  breath  testing 
device. 

Cancelled  test.  A  drug  or  alcohol  test 
that  has  a  problem  identified  that 
cannot  be  or  has  not  been  corrected,  or 
which  this  part  otherwise  requires  to  be 
cancelled.  A  cancelled  test  is  neither  a 
positive  nor  a  negative  test. 

Chain  of  custody.  The  procedure  used 
to  document  the  handling  of  the  urine 
specimen  from  the  time  the  employee 
gives  the  specimen  to  the  collector  until 
the  specimen  is  destroyed.  This 


procedure  uses  the  Federal  Drug  Testing 
Custody  and  Control  Form  (CCF). 

Collection  container.  A  container  into 
which  the  employee  urinates  to  provide 
the  specimen  for  a  drug  test. 

Collection  site.  A  place  selected  by 
the  employer  where  employees  present 
themselves  for  the  purpose  of  providing 
a  urine  specimen  for  a  drug  test. 

Collector.  A  person  who  instructs  and 
assists  employees  at  a  collection  site, 
who  receives  and  makes  an  initial 
inspection  of  the  specimen  provided  by 
those  employees,  and  who  initiates  and 
completes  the  CCF. 

Confirmation  (or  confirmatory)  drug 
test.  A  second  analytical  procedure 
performed  on  a  urine  specimen  to 
identify  and  quantify  the  presence  of  a 
specific  drug  or  drug  metabolite, 

Confirmation  (or  confirmatory) 
validity  test.  A  second  test  performed  on 
a  urine  specimen  to  further  support  a 
validity  test  result. 

Confirmed  drug  test.  A  confirmation 
test  result  received  by  an  MRO  from  a 
laboratory. 

Consortium/Third-party  administrator 
(C/TPA).  A  service  agent  that  provides 
or  coordinates  the  provision  of  a  variety 
of  drug  and  alcohol  testing  services  to 
employers.  C/TPAs  typically  perform 
administrative  tasks  concerning  the 
operation  of  the  employers'  drug  and 
alcohol  testing  programs.  This  term 
includes,  but  is  not  limited  to,  groups  of 
employers  who  join  together  to 
administer,  as  a  single  entity,  the  DOT 
drug  and  alcohol  testing  programs  of  its 
members.  C/TPAs  are  not  "employers" 
for  purposes  of  this  part. 

Continuing  education.  Training  for 
medical  review  officers  (MROs)  and 
substance  abuse  professionals  (SAPs) 
who  have  completed  qualification 
training  and  are  performing  MRO  or 
SAP  functions,  designed  to  keep  MROs 
and  SAPs  current  on  changes  and 
developments  in  the  DOT  drug  and 
alcohol  testing  program. 

Designated  employer  representative 
(DER).  An  employee  authorized  by  the 
employer  to  take  immediate  action(s)  to 
remove  employees  from  safety-sensitive 
duties  and  to  make  required  decisions 
in  the  testing  and  evaluation  processes. 
The  DER  also  receives  test  results  and 
other  communications  for  the  employer, 
consistent  with  the  requirements  of  this 
part.  Service  agents  cannot  act  as  DERs. 

Dilute  specimen.  A  specimen  with 
creatinine  and  specific  gravity  values 
that  are  lower  than  expected  for  human 
urine. 

DOT.  The  Department,  DOT  agency. 
These  terms  encompass  all  DOT 
agencies,  including,  but  not  limited  to, 
the  United  States  Coast  Guard  (USCG), 
the  Federal  Aviation  Administration 


(FAA).  the  Federal  Railroad 
Administration  (FIL\).  the  Federal 
Motor  Carrier  Safety  Administration 
(FMCSA),  the  Federal  Transit 
Administration  (FTA),  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  the  Research  and  Special 
Programs  Administration  (RSPA).  and 
the  Office  of  the  Secretary  (OST).  These 
terms  include  any  designee  of  a  DOT 
agency. 

Drugs.  The  drugs  for  which  tests  are 
required  under  this  part  and  DOT 
agency  regulations  are  marijuana, 
cocaine,  amphetamines,  phencyclidine 
(PCP),  and  opiates. 

Employee.  Any  person  who  is 
designated  in  a  DOT  agency  regulation 
as  subject  to  drug  testing  and/or  alcohol 
testing.  The  term  includes  individuals 
ciurently  performing  safety-sensitive 
functions  designated  in  DOT  agency 
regulations  and  applicants  for 
employment  subject  to  pre-employment 
testing.  For  purposes  of  drug  testing 
under  this  part,  the  term  employee  has 
the  same  meaning  as  the  term  "donor" 
as  found  on  CCF  and  related  guidance 
materials  produced  by  the  Department 
of  Health  and  Human  Services. 

Employer.  A  person  or  entity 
employing  one  or  more  employees 
(including  an  individual  who  is  self- 
employed)  subject  to  DOT  agency 
regulations  requiring  compliance  with 
this  part.  The  term  includes  an 
employer's  officers,  representatives,  and 
management  personnel.  Service  agents 
are  not  employers  for  the  purposes  of 
this  part. 

Error  Correction  Training.  Training 
provided  to  BATs.  collectors,  and 
screening  test  technicians  (STTs) 
following  an  error  that  resulted  in  the 
cancellation  of  a  drug  or  alcohol  test. 
Error  correction  training  must  be 
provided  in  person  or  by  a  means  that 
provides  real-time  observation  and 
interaction  between  the  instructor  and 
trainee. 

Evidential  Breath  Testing  Device 
(EST).  A  device  appro\'ed  by  NHTSA  for 
the  evidential  testing  of  breath  at  the  .02 
and  .04  alcohol  concentrations.  p»_ced 
on  NHTSA's  Conforming  Products  List 
(CPL)  for  "Evidential  Breath 
Measurement  Devices  "  and  identified 
on  the  CPL  as  conforming  with  the 
model  specifications  available  from 
NHTSA's  Traffic  Safety  Program. 

HHS.  The  Department  of  Health  and 
Human  Services  or  any  designee  of  the 
Secretary',  Department  of  Health  and 
Human  Services. 

Initial  drug  test.  The  test  used  to 
differentiate  a  negative  specimen  from 
one  that  requires  further  testing  for 
drugs  or  drug  metabolites. 


Initial  validity  test.  The  first  test  used 
to  determine  if  a  specimen  is 
adulterated,  diluted,  or  substituted. 

Labnrator}'.  Any  l-'S.  laboratory 
certified  by  HHS  under  the  National 
Laboraton.'  Certification  Program  as 
meeting  the  minimum  standards  of 
Subpart  C  of  the  HHS  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs:  or.  in  the  case  of 
foreign  laboratories,  a  laboratory 
approved  for  participation  by  DOT 
under  this  part.  (The  HHS  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs  are  available  on  the 
internet  at  http://\VH'w. health. org/ 
workpl.htm  or  from  the  Division  of 
Workplace  Programs.  5600  Fishers  Lane. 
Rockwall  II  Building.  Suite  815. 
Rockville,  MD  20857.) 

Medical  Review  Officer  (MROf  A 
person  who  is  a  licensed  physician  and 
who  is  responsible  for  receiving  and 
reviewing  laboratory  results  generated 
bv  an  employer's  drug  testing  program 
and  evaluating  medical  explanations  for 
certain  drug  test  results. 

Office  of  Drug  and  Alcohol  Policy  and 
Compliance  lODAPCl.  The  office  in  the 
Office  of  the  Secretary,  DOT.  that  is 
responsible  for  coordinating  drug  and 
alcohol  testing  program  matters  within 
the  Department  and  providing 
information  concerning  the 
implementation  of  this  part. 

Primar\-  specimen.  In  drug  testing,  the 
urine  specimen  bottle  that  is  opened 
and  tested  by  a  first  laboratory  to 
determine  whether  the  employee  has  a 
drug  or  drug  metabolite  in  his  or  her 
system:  and  for  the  purpose  of  validity 
testing.  The  primary  specimen  is 
distinguished  from  the  split  specimen, 
defined  in  this  section. 

Qualification  Training.  The  training 
required  in  order  for  a  collector.  BAT. 
MRO.  SAP.  or  STT  to  be  qualified  to 
perform  their  functions  in  the  DOT  drug 
and  alcohol  testing  program. 
Qualification  training  may  be  provided 
by  any  appropriate  means  [e.g.. 
classroom  instruction,  internet 
application.  CD-ROM.  video). 

Refresher  Training.  The  training 
required  periodically  for  qualified 
collectors.  BATs,  and  STTs  to  review 
basic  requirements  and  provide 
instruction  concerning  changes  in 
technology  (e.g  .  new  testing  methods 
that  may  be  authorized)  and 
amendments,  interpretations,  guidance, 
and  issues  concerning  this  part  and 
DOT  agency  drug  and  alcohol  testing 
regulations.  Refresher  training  can  be 
provided  by  any  appropriate  means 
[e.g.,  classroom  instruction,  internet 
application.  CD-ROM.  video). 

Screening  Test  Technician  (STTI.  A 
person  w  ho  instructs  and  assists 
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employees  in  the  alcohol  testing  process 
and  operates  an  ASD. 

Secrvtary:  The  Secretary  of 
Transportation  or  the  Secretary's 
designee. 

Senile  a^ent.  Any  person  or  entity, 
other  than  an  employee  of  the  employer, 
who  provides  services  specified  under 
this  part  to  employers  and'or  employees 
in  connection  with  DOT  drug  and 
alcohol  testing  requirements.  This 
includes,  but  is  not  limited  to. 
collectors.  BATs  and  STTs,  lahnratories, 
MROs.  substance  abuse  professionals. 
and  C/TPAs  To  act  as  service  agents, 
persons  and  organizations  must  meet 
the  qualifications  set  forth  in  applu  able 
sections  of  this  part.  Service  agents  are 
not  employers  for  purposes  of  this  part. 

Shipping  container.  A  container  that 
is  used  for  transporting  and  protecting 
urine  specimen  bottles  and  associated 
documents  from  the  collection  site  to 
the  laboratory. 

Specimen  bottle.  The  bottle  that,  after 
being  sealed  and  labeled  according  tn 
the  prr)cedures  in  this  part,  is  used  to 
hold  the  urine  specimen  during 
transportation  to  the  laboratory. 

Split  specimen.  In  drug  testing,  a  part 
of  the  urine  specimen  that  is  sent  to  a 
first  laboratory  and  retained  unopened, 
and  which  is  transported  to  a  second 
laboratory  in  the  event  that  the 
employee  requests  that  it  be  tested 
following  a  verified  positive  test  of  the 
primary  specimen  or  a  verified 
adulterated  or  substituted  test  result. 

Stand-down  The  practice  of 
temporarily  removing  an  employee  from 
the  performance  of  safety-sensitive 
functions  based  only  on  a  report  from  a 
laboratory  to  the  MRO  of  a  confirmed 
positive  test  for  a  drug  or  drug 
metabolite,  an  adulterated  test,  or  a 
substituted  test,  before  the  MRO  has 
completed  verification  of  the  test  result. 

Substance  Abuse  Professional  I  SAP). 
A  person  who  evaluates  emplovees  who 
have  violated  a  DOT  drug  and  alcohol 
regulation  and  makes  recommendations 
concerning  education,  treatment, 
follow-up  testing,  and  aftercare 

Substituted  specimen  A  specimen 
with  creatinine  and  specific  gravitv 
values  that  are  so  diminished  that  they 
are  not  consistent  with  human  urine. 

Verified  test.  A  drug  test  result  or 
validity  testing  result  from  an  HHS- 
certified  laborator\'  that  has  undergone 
review  and  final  determination  bv  the 
MRO. 

§40.5    Who  issues  authoritative 
Interpretations  of  this  regulation? 

OD-\PC  and  the  DOT  Office  of 
General  (Counsel  (OGC)  provide  written 
interpretations  of  the  provisions  of  this 
part.  These  written  D(DT  interpretations 


are  the  only  official  and  authoritative 
interpretations  c:oncerning  the 
provisions  of  this  part.  DOT  agencies 
may  incorporate  ODAPC/OGC 
interpretations  in  written  guidance  they 
issue  (  oncerning  drug  and  alcohol 
testing  matters.  Only  Part  40 
interpretations  issued  after  August  1. 
2001.  are  considered  valid 

§  40.7    How  can  you  get  an  exemption  from 
a  re<^uirement  in  this  regulation? 

(a)  If  you  want  an  exemption  from  any 
provision  of  this  part,  you  must  request 
It  in  writing  from  the  Office  of  the 
Secretary  of  Transportation,  under  the 
provisions  and  standards  of  49  CFR  part 
5  You  must  send  requests  for  an 
exemptiim  to  the  following  address: 
Department  of  Transportation,  Deputy 
Assistant  General  Counsel  for 
Regulation  and  Enforcement,  400  7th 
Street,  SVV.,  Room  10424.  Washington. 
DC  20590. 

(b)  Under  the  standards  of  49  CFR 
part  5.  we  will  grant  the  request  only  if 
the  request  documents  special  or 
exceptional  t;ircumstances.  not  likely  to 
he  generally  applicable  and  not 
contemplated  in  connection  with  the 
rulemaking  that  established  this  part, 
that  make  your  compliance  with  a 
specific  provision  of  this  part 
impracticable. 

(c)  If  we  grant  you  an  exemption,  you 
must  agree  to  take  steps  we  specify  to 
comply  with  the  intent  of  the  provision 
from  which  an  exemption  is  granted. 

(d)  We  will  issue  written  responses  to 
all  exemption  requests. 

Subpart  B — Employer  Responsibilities 

§  40.1 1     What  are  the  general 
responsibilities  of  employers  under  this 
regulation? 

(a)  As  an  employer,  you  are 
responsible  for  meeting  all  applicable 
requirements  and  procedures  of  this 
part 

(b)  You  are  responsible  for  all  actions 
of  your  officials,  representatives,  and 
agents  (including  service  agents)  in 
carrying  out  the  requirements  of  the 
DOT  agency  regulations. 

(c)  All  agreements  and  arrangements, 
written  or  unwritten,  between  and 
among  employers  and  service  agents 
concerning  the  implementation  of  DOT 
drug  and  alcohol  testing  requirements 
are  deemed,  as  a  matter  of  law.  to 
require  compliance  with  all  applicable 
provisions  of  this  part  and  DOT  agency 
drug  and  alcohol  testing  regulations. 
Compliance  with  these  provisions  is  a 
material  term  of  ail  such  agreements  and 
arrangements. 


§  40.1 3    How  do  DOT  drug  and  alcohol 
tests  relate  to  non-DOT  tests? 

(a)  DOT  tests  must  be  completely 
separate  from  non-DOT  tests  in  all 
respects. 

fb)  DOT  tests  must  take  priority  and 
must  be  conducted  and  completed 
before  a  non-DOT  test  is  begun.  For 
example,  you  must  discard  any  excess 
urine  left  over  from  a  DOT  test  and 
collect  a  separate  void  for  the 
subsequent  non-DOT  test. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  you  must  not  perform 
any  tests  on  DOT  urine  or  breath 
specimens  other  than  those  specifically 
authorized  by  this  part  or  DOT  agency 
regulations.  For  example,  you  may  not 
test  a  DOT  urine  specimen  for 
additional  drugs,  and  a  laboratory  is 
prohibited  ft-om  making  a  DOT  urine 
specimen  available  for  a  DNA  test  or 
other  types  of  specimen  identity  testing. 

(d)  The  single  exception  to  paragraph 
(c)  of  this  section  is  when  a  DOT  drug 
test  collection  is  conducted  as  part  of  a 
physical  examination  required  by  DOT 
agency  regulations.  It  is  permissible  to 
conduct  required  medical  tests  related 
to  this  physical  examination  (e.g.,  for 
glucose)  on  any  urine  remaining  in  the 
collection  container  after  the  drug  test 
urine  specimens  have  been  sealed  into 
the  specimen  bottles. 

(e)  No  one  is  permitted  to  change  or 
disregard  the  results  of  DOT  tests  based 
on  the  results  of  non-DOT  tests.  For 
example,  as  an  employer  you  must  not 
disregard  a  verified  positive  DOT  drug 
test  result  because  the  employee 
presents  a  negative  test  result  from  a 
blood  or  urine  specimen  collected  by 
the  employee's  physician  or  a  DNA  test 
result  purporting  to  question  the 
identity  of  the  DOT  specimen. 

(f)  As  an  employer,  you  must  not  use 
the  CCF  or  the  ATT  in  your  non-DOT 
drug  and  alcohol  testing  programs.  This 
prohibition  includes  the  use  of  the  DOT 
forms  with  references  to  DOT  programs 
and  agencies  crossed  out.  You  also  must 
always  use  the  CCF  and  ATF  for  all  your 
DOT-mandated  drug  and  alcohol  tests. 

§  40.1 5    May  an  employer  use  a  service 
agent  to  meet  DOT  drug  and  alcohol  testing 
requirements? 

(a)  As  an  employer,  you  may  use  a 
service  agent  to  perform  the  tasks 
needed  to  comply  with  this  part  and 
DOT  agency  drug  and  alcohol  testing 
regulations,  consistent  with  the 
requirements  of  Subpart  Q  and  other 
applicable  provisions  of  this  part. 

(b)  As  an  employer,  you  are 
responsible  for  ensuring  that  the  service 
agents  you  use  meet  the  qualifications 
set  forth  in  this  part  {e.g.,  §40.121  for 
MROs).  You  may  require  service  agents 


to  show  you  documentation  that  they 
meet  the  requirements  of  this  part  {e.g., 
documentation  of  MRO  qualifications 
required  by  §40. 121(e)). 

(c)  You  remain  responsible  for 
compliance  with  all  applicable 
requirements  of  this  part  and  other  DOT 
drug  and  alcohol  testing  regulations, 
even  when  you  use  a  service  agent.  If 
you  violate  this  part  or  other  DOT  drug 
and  alcohol  testing  regulations  because 
a  service  agent  has  not  provided 
services  as  our  rules  require,  a  DOT 
agency  can  subject  you  to  sanctions. 
Your  good  faith  use  of  a  service  agent 

is  not  a  defense  in  an  enforcement 
action  initiated  by  a  DOT  agency  in 
which  your  alleged  noncompliance  with 
this  part  or  a  DOT  agency  drug  and 
alcohol  regulation  may  have  resulted 
from  the  service  agent's  conduct. 

(d)  As  an  employer,  you  must  not 
permit  a  service  agent  to  act  as  your 
DER. 

§  40.17    Is  an  employer  responslt>ie  for 
obtaining  information  from  its  service 
agents? 

Yes,  as  an  employer,  you  are 
responsible  for  obtaining  information 
required  by  this  part  from  your  service 
agents.  This  is  true  whether  or  not  you 
choose  to  use  a  C/TPA  as  an 
intermediary  in  transmitting 
information  to  you.  For  example, 
suppose  an  applicant  for  a  safety- 
sensitive  job  takes  a  pre-employment 
drug  test,  but  there  is  a  significant  delay 
in  your  receipt  of  the  test  result  from  an 
MRO  or  C/TPA.  You  must  not  assume 
that  "no  news  is  good  news"  and  permit 
the  applicant  to  perform  safety-sensitive 
duties  before  receiving  the  result.  This 
is  a  violation  of  the  Department's 
regulations. 

§40.19    [Reserved] 

§  40.21  May  an  employer  stand  down  an 
employee  before  the  MRO  has  completed 
the  verification  process? 

(a)  As  an  employer,  you  are 
prohibited  from  standing  employees 
down,  except  consistent  with  a  waiver 
a  DOT  agency  grants  under  this  section. 

fb)  You  may  make  a  request  to  the 
concerned  DOT  agency  for  a  waiver 
from  the  prohibition  of  paragraph  (a)  of 
this  section.  Such  a  waiver,  if  granted, 
permits  you  to  stand  an  employee  down 
following  the  MRO's  receipt  of  a 
laboratory  report  of  a  confirmed  positive 
test  for  a  drug  or  drug  metabolite,  an 
adulterated  test,  or  a  substituted  test 
pertaining  to  the  employee. 

(1)  For  this  purpose,  the  concerned 
DOT  agency  is  the  one  whose  drug  and 
alcohol  testing  rules  apply  to  the 
majority  of  the  covered  employees  in 
your  organization.  The  concerned  DOT 


agency  uses  its  applicable  procedures 
for  considering  requests  for  waivers. 

(2)  Before  taldng  action  on  a  waiver 
request,  the  concerned  DOT  agency 
coordinates  with  other  DOT  agencies 
that  regulate  the  employer's  other 
covered  employees. 

(3)  The  concerned  DOT  agency 
provides  a  written  response  to  each 
employer  that  petitions  for  a  waiver, 
setting  forth  the  reasons  for  the  agency's 
decision  on  the  waiver  request. 

(c)  Your  request  for  a  waiver  must 
include,  as  a  minimum,  the  following 
elements: 

(1)  Information  about  your 
organization: 

(i)  Your  determination  that  standing 
employees  down  is  necessary  for  safety 
in  your  organization  and  a  statement  of 
your  basis  for  it,  including  any  data  on 
safety  problems  or  incidents  that  could 
have  been  prevented  if  a  stand-down 
procedure  had  been  in  place; 

(ii)  Data  showing  the  number  of 
confirmed  laboratory  positive, 
adulterated,  and  substituted  test  results 
for  your  employees  over  the  two 
calendar  years  preceding  your  waiver 
request,  and  the  number  and  percentage 
of  those  test  results  that  were  verified 
positive,  adulterated,  or  substituted  by 
the  MRO; 

(iii)  Information  about  the  work 
situation  of  the  employees  subject  to 
stand-down,  including  a  description  of 
the  size  and  organization  of  the  unit(s) 
in  which  the  employees  work,  the 
process  through  which  employees  will 
be  informed  of  the  stand-down,  whether 
there  is  an  in-house  MRO,  and  whether 
yoiu-  organization  has  a  medical 
disqualification  or  stand-down  policy 
for  employees  in  situations  other  than 
drug  and  alcohol  testing:  and 

(iv)  A  statement  of  which  DOT 
agencies  regulate  your  employees. 

(2)  Your  proposed  written  company 
policy  concerning  stand-down,  which 
must  include  the  following  elements: 

(i)  Your  assurance  that  you  will 
distribute  copies  of  your  written  policy 
to  all  employees  that  it  covers; 

(ii)  Your  means  of  ensuring  that  no 
information  about  the  confirmed 
positive,  adulterated,  or  substituted  test 
result  or  the  reason  for  the  employee's 
temporary  removal  from  performance  of 
safety-sensitive  functions  becomes 
available,  directly  or  indirectly,  to 
anyone  in  your  organization  (or 
subsequently  to  another  employer)  other 
than  the  employee,  the  MRO  and  the 
DER: 

(iii)  Your  means  of  ensuring  that  all 
covered  employees  in  a  particular  job 
category  in  vour  organization  are  treated 
the  same  way  with  respect  to  stand- 
down; 


(iv)  Yoiu-  means  of  enstiring  that  a 
covered  employee  will  be  subject  to 
stand-down  only  with  respect  to  the 
actual  performance  of  safety-sensitive 
duties; 

(v)  Your  means  of  ensuring  that  you 
will  not  take  any  action  adversely 
affecting  the  employee's  pay  and 
benefits  pending  the  completion  of '  ae 
MRO's  verification  process.  This 
includes  continuing  to  pay  the 
employee  diu"ing  the  period  of  the 
stand-down  in  the  same  way  you  would 
have  paid  him  or  her  had  he  or  she  not 
been  stood  down; 

(vi)  Your  means  of  ensuring  that  the 
verification  process  will  commence  no 
later  than  the  time  an  employee  is 
temporarily  removed  from  the 
performance  of  safety-sensitive 
functions  and  that  the  period  of  stand- 
down  for  any  employee  will  not  exceed 
five  days,  unless  you  are  informed  in 
writing  by  the  MRO  that  a  longer  period 
is  needed  to  complete  the  verification 
process;  and 

(vii)  Your  means  of  ensuring  that,  in 
the  event  that  the  MRO  verifies  the  test 
negative  or  cancels  it — 

(A)  You  return  the  employee 
immediately  to  the  performance  of 
safety-sensitive  duties; 

(B)  The  employee  suffers  no  adverse 
personnel  or  financial  consequences  as 
a  result;  and 

(C)  You  maintain  no  individually 
identifiable  record  that  the  employee 
had  a  confirmed  laboratory  positive, 
adulterated,  or  substituted  test  resuh 
(i.e..  you  maintain  a  record  of  the  test 
only  as  a  negative  or  cancelled  test). 

(d)  The  Administrator  of  the 
concerned  DOT  agency,  or  his  or  her 
designee,  may  grant  a  waiver  request 
only  if  he  or  she  determines  that,  in  the 
context  of  your  organization,  there  is  a 
high  probability  that  the  procedures  you 
propose  will  effectively  enhance  safety 
and  protect  the  interests  of  employees  in 
fairness  and  confidentiality. 

(1)  The  Administrator,  or  his  or  her 
designee,  may  impose  any  conditions  he 
or  she  deems  appropriate  on  the  grant 
of  a  waiver. 

(2)  The  Administrator,  or  his  or  her 
designee,  may  immediately  suspend  or 
revoke  the  waiver  if  he  or  she 
determines  that  you  have  failed  to 
protect  effectively  the  interests  of 
employees  in  fairness  and 
confidentiality,  thai  you  have  failed  to 
comply  with  the  requirements  of  this 
section,  or  that  you  have  failed  to 
comply  with  any  other  conditions  the 
DOT  agency  has  attached  to  the  waiver. 

(e)  You  must  not  stand  employee.s 
down  in  the  absence  of  a  waiver,  or 
inconsistent  with  the  terms  of  your 
waiver.  If  you  do,  you  are  in  violation 
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of  this  part  and  DOT  agency  drug  testing 
regulations,  and  you  are  subject  to 
enforcement  action  by  the  DOT  agency 
just  as  you  are  for  other  violations  of 
this  part  and  DOT  agency  rules. 

§40.23    What  actions  do  employers  take 
after  receiving  verified  test  results? 

(a)  As  an  employer  who  receives  a 
verified  positive  drug  test  result,  you 
must  immediately  remove  the  employee 
involved  from  performing  safety- 
sensitive  functions.  You  must  take  this 
action  upon  receiving  the  initial  report 
of  the  verified  positive  test  result.  Do 
not  wait  to  receive  the  written  report  or 
the  result  of  a  split  specimen  test. 

(b)  As  an  employer  who  receives  a 
verified  adulterated  or  substituted  drug 
test  result,  you  must  consider  this  a 
refusal  to  test  and  immediately  remove 
the  employee  involved  from  performing 
safety-sensitive  functions.  You  must 
take  this  action  on  receiving  the  initial 
report  of  the  verified  adulterated  or 
substituted  test  result.  Do  not  wait  to 
receive  the  written  report  or  the  result 
of  a  split  specimen  test. 

(c)  As  an  employer  who  receives  an 
alcohol  test  result  of  0.04  or  higher,  you 
must  immediately  remove  the  employee 
involved  from  performing  safety- 
sensitive  functions.  If  you  receive  an 
alcohol  test  result  of  0.02— 0.39.  you 
must  temporarily  remove  the  employee 
involved  from  performing  safety- 
sensitive  functions,  as  provided  in 
applicable  DOT  agency  regulations.  Do 
not  wait  to  receive  the  written  report  of 
the  result  of  the  test. 

(d)  As  an  employer,  when  an 
employee  has  a  verified  positive, 
adulterated,  or  substituted  test  result,  or 
has  otherwise  violated  a  DOT  agencv 
drug  and  alcohol  regulation,  you  must 
not  return  the  employee  to  the 
performance  of  safety-sensitive 
functions  until  or  unless  the  employee 
successfully  completes  the  return-to- 
duty  process  of  Subpart  O  of  this  part. 

(e)  As  an  employer  who  receives  a 
drug  test  result  indicating  that  the 
employees  specimen  was  dilute,  take 
action  as  provided  in  §40.197. 

(f)  As  an  employer  who  receives  a 
drug  test  result  indicating  that  the 
employees  specimen  was  invalid  and 
that  a  second  collection  must  take  place 
under  direct  observation — 

(1)  You  must  immediately  direct  the 
employee  to  provide  a  new  specimen 
under  direct  observation. 

(2)  You  must  not  attach  consequences 
to  the  finding  that  the  test  was  invalid 
other  than  collecting  a  new  specimen 
under  direct  observation. 

(3)  You  must  not  give  any  advanc  e 
notice  of  this  test  requirement  to  the 
employee. 


(4)  You  must  instruct  the  collector  to 
note  on  the  CCF  the  same  reason  (e.g. 
random  test,  post-accident  test)  as  for 
the  original  collection. 

(g)  As  an  employer  who  receives  a 
cancelled  test  result  when  a  negative 
result  is  required  (e.g.,  pre-employment, 
return-to-duty,  or  follow-up  test),  you 
must  direct  the  employee  to  provide 
another  specimen  immediately. 

(h)  As  an  employer,  you  may  also  be 
required  to  take  additional  actions 
required  by  DOT  agency  regulations 
(e.g..  FAA  rules  require  some  positive 
drug  tests  to  be  reported  to  the  Federal 
.A.ir  Surgeon). 

(i)  As  an  employer,  you  must  not  alter 
d  drug  or  alcohol  test  result  transmitted 
to  you  by  an  MRO.  BAT.  or  C/TPA. 

§  40.25    Must  an  employer  check  on  the 
drug  and  alcohol  testing  record  of 
employees  it  is  Intending  to  use  to  perform 
safety-sensKJve  duties? 

(a)  Yes.  as  an  employer,  you  must, 
after  obtaining  an  employee's  written 
consent,  request  the  information  about 
the  employee  listed  in  paragraph  (b)  of 
this  section.  This  requirement  applies 
only  to  employees  seeking  to  begin 
performing  safety-sensitive  duties  for 
you  for  the  first  time  (i.e.,  a  new  hire, 
an  employee  transfers  into  a  safety- 
sensitive  position).  If  the  employee 
refuses  to  provide  this  written  consent, 
you  must  not  permit  the  employee  to 
perform  safety-sensitive  functions. 

(b)  You  must  request  the  information 
listed  in  this  paragraph  (b)  from  DOT- 
regulated  employers  who  have 
employed  the  employee  during  any 
period  during  the  two  years  before  the 
date  of  the  employee's  application  or 
transfer: 

(1)  Alcohol  tests  with  a  result  of  0.04 
or  higher  alcohol  concentration; 

(2)  Verified  positive  drug  tests; 

(3)  Refusals  to  be  tested  (including 
verified  adulterated  or  substituted  drug 
test  results); 

(4)  Other  violations  of  DOT  agency 
drug  and  alcohol  testing  regulations; 
and 

(5)  With  respect  to  any  employee  who 
violated  a  DOT  drug  and  alcohol 
regulation,  documentation  of  the 
employee's  successful  completion  of 
DOT  return-to-duty  requirements 
(including  follow-up  tests).  If  the 
previous  employer  does  not  have 
information  about  the  return-do-duty 
process  (e.g..  an  employer  who  did  not 
hire  an  employee  who  tested  positive  on 
a  pre-employment  test),  you  must  seek 
to  obtain  this  information  from  the 
employee 

(c)  The  information  obtained  from  a 
previous  employer  includes  any  drug  or 
alcohol  test  information  obtained  from 


previous  employers  under  this  section 
or  other  applicable  DOT  agency 
regulations. 

(d)  If  feasible,  you  must  obtain  and 
review  this  information  before  the 
employee  first  performs  safety-sensitive 
functions.  If  this  is  not  feasible,  you 
must  obtain  and  review  the  information 
as  soon  as  possible.  However,  you  must 
not  permit  the  employee  to  perform 
safety-sensitive  functions  after  30  days 
from  the  date  on  which  the  employee 
first  performed  safety-sensitive 
functions,  unless  you  have  obtained  or 
made  and  documented  a  good  faith 
effort  to  obtain  this  information. 

(e)  If  you  obtain  information  that  the 
employee  has  violated  a  DOT  agency 
drug  and  alcohol  regulation,  you  must 
not  use  the  employee  to  perform  safety- 
sensitive  functions  unless  you  also 
obtain  information  that  the  employee 
has  subsequently  complied  with  the 
retum-to-duty  requirements  of  Subpart 
O  of  this  part  and  DOT  agency  drug  and 
alcohol  regulations. 

(f)  You  must  provide  to  each  of  the 
employers  from  whom  you  request 
information  under  paragraph  (h)  of  this 
section  wrritten  consent  for  the  release  of 
the  information  cited  in  paragraph  (a)  of 
this  section. 

(g)  The  release  of  information  under 
this  section  must  be  in  any  written  form 
(e.g.,  fax,  e-mail,  letter)  that  ensures 
confidentiality.  As  the  previous 
employer,  you  must  maintain  a  written 
record  of  the  information  released, 
including  the  date,  the  party  to  whom 

it  was  released,  and  a  summary  of  the 
information  provided. 

(h)  If  you  are  an  employer  from  whom 
information  is  requested  under 
paragraph  (b)  of  this  section,  you  must, 
after  reviewing  the  employee's  specific, 
written  consent,  immediately  release  the 
requested  information  to  the  employer 
making  the  inquiry. 

(i)  As  the  employer  requesting  the 
information  required  under  this  section, 
you  must  maintain  a  written, 
confidential  record  of  the  information 
you  obtain  or  of  the  good  faith  efforts 
you  made  to  obtain  the  information. 
You  must  retain  this  information  for 
three  years  from  the  date  of  the 
employee's  first  performance  of  safety- 
sensitive  duties  for  you. 

(j)  As  the  employer,  you  must  also  ask 
the  employee  whether  he  or  she  has 
tested  positive,  or  refused  to  test,  on  any 
pre-employment  drug  or  alcohol  test 
administered  by  an  employer  to  which 
the  employee  applied  for,  but  did  not 
obtain,  safety-sensitive  transportation 
work  covered  by  DOT  agency  drug  and 
alcohol  testing  rules  during  the  past  two 
years.  If  the  employee  admits  that  he  or 
she  had  a  positive  test  or  a  refusal  to 


test,  you  must  not  use  the  employee  to 
perform  safety-sensitive  functions  for 
you,  until  and  unless  the  employee 
documents  successful  completion  of  the 
retum-to-duty  process  (see  paragraphs 
(b)(5)  and  (e)  of  this  section). 

§  40.27  Where  is  other  information  on 
employer  responsibilities  found  in  this 
regulation? 

You  can  find  other  information  on  the 
responsibilities  of  employers  in  the 
following  sections  of  this  part: 

§  40.3— Definition. 

§  40.35 — Information  about  DERs  that 

employers  must  provide  collectors, 
§  40.45— Modifying  CCFs,  Use  of  foreign- 
language  CCFs. 
§  40.47 — Use  of  non-Federal  forms  for  DOT 

tests  or  Federal  CCFs  for  non-DOT  tests. 
§40.67 — Requirements  for  direct  observation. 
§§40.103-40.105- Blind  specimen 

requirements. 
§40.  173 — Responsibility  to  ensure  test  of 

split  specimen. 
§40.193 — Action  in  "shy  bladder"  situations. 
§40.197 — Actions  following  report  of  a  dilute 

specimen. 
§  40.207 — Actions  following  a  report  of  a 

cancelled  drug  test. 
§  40.209 — Actions  following  and 

consequences  of  non-fatal  flaws  in  drug 

tests. 
§  40.215— Information  about  DERs  that 

employers  must  provide  BATs  and  STTs. 
§  40.225 — Modifying  ATFs;  use  of  foreign- 
language  ATFs. 
§  40.227— Use  of  non-DOT  forms  for  DOT 

tests  or  DOT  ATFs  for  non-DOT  tests. 
§  40.235  (c)  and  (d) — responsibility  to  follow 

instructions  for  ASDs. 
§  40.255  (b) — receipt  and  storage  of  alcohol 

test  information. 
§40.265  (c)-(e) — actions  in  "shy  lung" 

situations. 
§  40.267 — Cancellation  of  alcohol  tests. 
§40.271 — Actions  in  "correctable  flaw" 

situations  in  alcohol  tests. 
§  40.273 — Actions  following  cancelled  tests 

in  alcohol  tests. 
§40.275 — Actions  in  "non-fatal  flaw" 

situations  in  alcohol  tests. 
§§  40.287-40.28&— Responsibilities 

concerning  SAP  services. 
§§40.295-40.297— Prohibition  on  seeking 

second  SAP  evaluation  or  changing  SAP 

recommendation. 
§  40.303 — Responsibilities  concerning 

aftercare  recommendations. 
§40.305 — Responsibilities  concerning  retum- 
to-duty  decision. 
§  40.309 — Responsibilities  concerning 

follow-up  tests. 
§  40.321 — General  confidentiality 

requirement. 
§40.323 — Release  of  confidential  information 

in  litigation. 
§  40.331 — Other  circumstances  for  the  release 

of  confidential  information. 
§40.333 — Record  retention  requirements. 
§  40.345 — Choice  of  who  reports  drug  testing 

information  to  employers. 


Subpart  C — Urine  Collection  Personnel 

§40.31    Who  may  collect  urine  specimens 
for  DOT  drug  testing? 

(a)  Collectors  meeting  the 
requirements  of  this  subpart  are  the  only 
persons  authorized  to  collect  urine 
specimens  for  DOT  drug  testing. 

(b)  A  collector  must  meet  training 
requirements  of  §  40.33. 

(c)  As  the  immediate  supervisor  of  an 
employee  being  tested,  you  may  not  act 
as  the  collector  when  that  employee  is 
tested,  unless  no  other  collector  is 
available  and  you  are  permitted  to  do  so 
under  DOT  agency  drug  and  alcohol 
regulations. 

(d)  You  must  not  act  as  the  collector 
for  the  employee  being  tested  if  you 
work  for  a  HHS-certified  laboratory  (e.g., 
as  a  technician  or  accessioner)  and 
could  link  the  employee  with  a  urine 
specimen,  drug  testing  result,  or 
laboratory  report. 

§  40.33    What  training  requirements  must  a 
collector  meet? 

To  be  permitted  to  act  as  a  collector 
in  the  DOT  drug  testing  program,  you 
must  meet  each  of  the  requirements  of 
this  section: 

(a)  Basic  information.  You  must  be 
knowledgeable  about  this  part,  the 
current  "DOT  Urine  Specimen 
Collection  Procedures  Guidelines,"  and 
DOT  agency  regulations  applicable  to 
the  employers  for  whom  you  perform 
collections,  and  you  must  keep  current 
on  any  changes  to  these  materials.  The 
DOT  Urine  Specimen  Collection 
Procedures  Guidelines  document  is 
available  from  ODAPC  (Department  of 
Transportation.  400  7th  Street,  SW., 
Room  10403,  Washington  DC,  20590, 
202-36&-3784,  or  on  the  ODAPC  web 
site  (http://www.dot.gov/ost/dapc). 

(b)  Qualification  training.  You  must 
receive  qualification  training  meeting 
the  requirements  of  this  paragraph. 
Qualification  training  must  provide 
instruction  on  the  following  subjects: 

(1)  All  steps  necessary  to  complete  a 
collection  correctly  and  the  proper 
completion  and  transmission  of  the 
CCF; 

(2)  "Problem"  collections  (e.g., 
situations  like  "shy  bladder"  and 
attempts  to  tamper  with  a  specimen); 

(3)  Fatal  flaws,  correctable  flaws,  and 
how  to  correct  problems  in  collections; 
and 

(4)  The  collector's  responsibility  for 
maintaining  the  integrity  of  the 
collection  process,  ensuring  the  privacy 
of  employees  being  tested,  ensuring  the 
security  of  the  specimen,  and  avoiding 
conduct  or  statements  that  could  be 
viewed  as  offensive  or  inappropriate; 

(c)  Initial  Proficiency  Demonstration. 
Following  yovu  completion  of 


qualification  training  under  paragraph 
(b)  of  this  section,  you  must 
demonstrate  proficiency  in  collections 
under  this  part  by  completing  five 
consecutive  error-free  mock  collections. 

(1)  The  five  mock  collections  must 
include  two  uneventful  collection 
scenarios,  one  insufficient  quantity  of 
urine  scenario  one  temperature  out  of 
range  scenario,  and  one  scenario  in 
which  the  employee  refuses  to  sign  the 
CCF  and  initial  the  specimen  bottle 
tamper-evident  seal. 

(2)  Another  person  must  monitor  and 
evaluate  your  performance,  in  person  or 
by  a  means  that  provides  real-time 
observation  and  interaction  between  the 
instructor  and  trainee,  and  attest  in 
writing  that  the  mock  collections  are 
"error-free."  This  person  must  be  an 
individual  who  has  demonstrated 
necessary  knowledge,  skills,  and 
abilities  by — 

(i)  Regularly  conducting  DOT  drug 
test  collections  for  a  period  of  at  least 
a  year; 

(ii)  Conducting  collector  training 
under  this  part  for  a  year;  or 

(iii)  Successfully  completing  a  "train 
the  trainer"  course. 

(d)  Schedule  for  qualification  training 
and  initial  proficiency  demonstration. 
The  following  is  the  schedule  for 
qualification  training  and  the  initial 
proficiency  demonstration  you  must 
meet: 

(1)  If  you  became  a  collector  before 
August  1,  2001,  and  you  have  already 
met  the  requirements  of  paragraphs  (b) 
and  (c)  of  this  section,  you  do  not  have 
to  meet  them  again. 

(2)  If  you  became  a  collector  before 
August  1,  2001,  and  have  yet  to  meet  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section,  you  must  do  so  no  later 
than  Januarv'  31,  2003. 

(3)  If  you  become  a  collector  on  or 
after  August  1,  2001,  you  must  meet  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section  before  you  begin  to  perform 
collector  functions. 

(e)  Refresher  training.  No  less 
frequently  than  every  five  years  from  the 
date  on  which  you  satisfactorily 
complete  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section, 
you  must  complete  refresher  training 
that  meets  all  the  requirements  of 
paragraphs  fb)  and  (c)  of  this  section. 

(f)  Error  Correction  Training.  If  you 
make  a  mistake  in  the  collection  process 
that  causes  a  test  to  be  cancelled  (i.e.,  a 
fatal  or  uncorrected  flaw ),  you  must 
imdergo  error  correction  training.  This 
training  must  occur  within  30  days  of 
the  date  you  are  notified  of  the  error  that 
led  to  the  need  for  retraining. 

(i)  Error  correction  training  must  be 
provided  and  your  proficiency 
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documented  in  writing  by  a  person  who 
meets  the  requirements  of  paragraph 
(c)(2)  of  this  section. 

fii)  Error  correction  training  is 
required  to  cover  only  the  subiect  matter 
drea(s)  in  which  the  error  that  caused 
the  test  to  be  cancelled  occurred. 

(iii)  As  part  of  the  error  correction 
training,  you  must  demonstrate  your 
proficiency  in  the  collection  procedures 
of  this  part  by  completing  three 
consecutive  error-free  mock  collections 
The  mock  collections  must  mclude  one 
uneventful  scenario  and  two  scenarios 
related  to  the  area(s)  in  which  your 
error(s)  occurred.  The  person  providing 
the  training  must  monitor  and  evaluate 
your  performance  and  attest  in  writing 
that  the  mock  collections  were  "error- 
free." 

(g)  Documentation  Ynu  must 
maintain  documentation  showing  that 
you  currently  meet  all  requirements  of 
this  section.  You  must  provide  this 
documentation  on  request  to  DOT 
agency  representatives  and  to  employers 
and  C/TPAs  who  are  using  or 
negotiating  to  use  your  services. 

§  40.35    What  information  about  the  DER 
must  employers  provide  to  collectors? 

.■\s  an  emplover.  you  must  provide  to 
collectors  the  name  and  telephone 
number  of  the  appropriate  DER  (and  C/ 
TPA.  where  applicable)  to  contact  about 
any  problems  or  issues  that  may  arise 
during  the  testing  process. 

§  40.37    Where  is  other  Information  on  the 
role  of  collectors  found  in  this  regulation? 

You  can  find  other  information  on  the 
role  and  functions  of  collect(jrs  in  the 
following  sections  of  this  part: 

S)40  3— Definition. 

?i  40.4.3 — Steps  to  prepare  and  secure 

rolleclion  sites. 
SS  40.45-10.47— Use  of  CCF 
§§40.49-40.51— Use  of  collection  kit  and 

shipping  materials. 
§§40.61-40  6.1 — Preliminary  steps  in 

collections. 
;?40.6.5 — Role  in  checking  specimens. 
§40  67 — Role  in  directly  observed 

collections. 
§40.69 — Role  in  monitored  collections. 
§40.71 — Role  in  split  specimen  collections. 
§40  71 — C!!hain  of  custody  completion  and 

finishing  the  collection  proiess 
§  40  103 — Processing  blind  specimens. 
§40  191 — .Action  in  case  of  refusals  to  take 

test. 
!»4U.193 — Action  in  "shy  bladder"  situations. 
§40.199—40.205 — Collector  errors  in  tests. 

effects,  and  means  of  correction. 


Subpart  D — Collection  Sites,  Forms, 
Equipment  and  Supplies  Used  in  DOT 
Urine  Collections 

§40.41     Where  does  a  urine  collection  for 
a  DOT  drug  test  take  place? 

(a)  A  urine  collection  for  a  DOT  drug 
lest  must  take  place  in  a  collection  site 
meeting  the  requirements  of  this 
section. 

(b)  If  you  are  operating  a  collection 
site,  you  must  ensure  that  it  meets  the 
security  requirements  of  *?  40.43. 

(c)  if  you  are  operating  a  collection 
site,  vou  must  have  all  necessarv 
personnel,  materials,  equipment, 
facilities  and  supervision  to  provide  for 
the  collecti(m.  temporary  storage,  and 
shipping  of  urint;  specimens  to  a 
laboratory,  and  a  suitable  clean  surface 
for  writing. 

(d)  Your  collection  site  must  include 
a  facilitv  for  urination  described  in 
either  paragraph  (e)  or  paragraph  (f)  of 
this  section. 

(e)  The  first,  and  preferred,  type  of 
facility  for  urinati(jn  that  a  collection 
site  may  include  is  a  single-toilet  room, 
having  a  full-length  privacy  door, 
within  which  urination  can  occur. 

( 1 )  .No  one  but  the  employee  may  be 
present  in  the  room  during  the 
collection,  except  for  the  observer  in  the 
event  of  a  directly  observed  collection. 

(2)  You  must  have  a  source  of  water 
for  washing  hands,  that,  if  practicable, 
should  be  external  to  the  closed  room 
where  urination  occurs.  If  an  external 
source  is  not  available,  you  may  meet 
this  requirement  by  securing  all  sources 
of  water  and  other  substances  that  could 
be  used  for  adulteration  and 
substitution  (e.g.,  water  faucets,  soap 
dispensers)  and  providing  moist 
towelettes  outside  the  closed  room. 

(f)  The  sec(md  type  of  facility  for 
urination  that  a  collection  site  may 
include  is  a  multistall  restroom. 

(1)  Such  a  site  must  provide 
substantial  visual  privacv  (e.g..  a  toilet 
stall  with  a  partial-length  door)  and 
meet  all  other  applicable  requirements 
of  this  section. 

(2)  If  you  use  a  multi-stall  restroom. 
you  must  either — 

(i)  uSecure  all  sources  of  water  and 
other  substances  that  could  be  used  for 
adulteration  and  substitution  (e.g..  water 
faucets,  soap  dispensers)  and  place 
bluing  agent  in  all  toilets  or  secure  the 
toilets  to  prevent  access:  or 

(ii)  Conduct  all  collections  in  the 
facilitv  as  monitored  collections  (see 
^  40.69  for  procedures).  This  is  the  only 
circumstance  in  which  vou  may 
conduct  a  monitored  collection. 

(3)  No  one  but  the  employee  may  be 
present  in  the  multistall  restroom 
during  the  collection,  except  for  the 


monitor  in  the  event  of  a  monitored 
collection  or  the  observer  in  the  event 
of  a  directly  observed  collection. 

(g)  A  collection  site  may  be  in  a 
medical  facility,  a  mobile  facility  (e.g.. 
a  van),  a  dedicated  collection  facility,  or 
any  other  location  meeting  the 
requirements  of  this  section. 

§  40.43    What  steps  must  operators  of 
collection  sites  take  to  protect  the  security 
and  integrity  of  urine  collections? 

(a)  Collectors  and  operators  of 
collection  sites  must  take  the  steps' 
listed  in  this  section  to  prevent 
unauthorized  access  that  could 
compromise  the  integrity  of  collections. 

(b)  As  a  collector,  you  must  do  the 
following  before  each  collection  to  deter 
tampering  with  specimens: 

(1)  Secure  any  water  sources  or 
otherwise  make  them  unavailable  to 
employees  (e.g..  turn  off  water  inlet, 
tape  handles  to  prevent  opening 
faucets): 

(2)  Ensure  that  the  water  in  the  toilet 
is  blue: 

(3)  Ensure  that  no  soap,  disinfectants, 
cleaning  agents,  or  other  possible 
adulterants  are  present; 

(4)  Inspect  the  site  to  ensure  that  no 
foreign  or  unauthorized  substances  are 
present: 

(5)  Tape  or  otherwise  secure  shut  any 
movable  toilet  tank  top.  or  put  bluing  in 
the  tank: 

(6)  Ensure  that  undetected  access 
(e.g..  through  a  door  not  in  your  view) 
is  not  possible; 

(7)  Secure  areas  and  items  (e.g.. 
ledges,  trash  receptacles,  paper  towel 
holders,  under-sink  areas)  that  appear 
suitable  for  concealing  contaminants; 
and 

(8)  Recheck  items  in  paragraphs  (b)(1) 
through  (7)  of  this  section  following 
each  collection  to  ensure  the  site's 
continued  integrity. 

(c)  If  the  collection  site  uses  a  facility 
normally  used  for  other  purposes,  like  a 
public  rest  room  or  hospital  examining 
room,  you  must,  as  a  collector,  also 
ensure  before  the  collection  that: 

(1)  Access  to  collection  materials  and 
specimens  is  effectively  restricted;  and 

(2)  The  facility  is  secured  against 
access  during  the  procedure  to  ensure 
privacy  to  the  employee  and  prevent 
distraction  of  the  collector.  Limited- 
access  signs  must  be  posted. 

(d)  As  a  collector,  you  must  take  the 
following  additional  steps  to  ensure 
security  during  the  collection  process: 

(1)  To  avoid  distraction  that  could 
compromise  security,  you  are  limited  to 
conducting  a  collection  for  only  one 
employee  at  a  time.  However,  during  the 
time  one  employee  is  in  the  period  for 
drinking  fluids  in  a  "shy  bladder" 


situation  (see  §  40.193(b)),  you  may 
conduct  a  collection  for  another 
employee. 

(2)  To  the  greatest  extent  you  can, 
keep  an  employee's  collection  container 
within  view  of  both  you  and  the 
employee  between  the  time  the 
employee  has  urinated  and  the 
specimen  is  sealed. 

(3)  Ensure  you  are  the  only  person  in 
addition  to  the  employee  who  handles 
the  specimen  before  it  is  poured  into  the 
bottles  and  sealed  with  tamper-evident 
seals. 

(4)  In  the  time  between  when  the 
employee  gives  you  the  specimen  and 
when  you  seal  the  specimen,  remain 
within  the  collection  site. 

(5)  Maintain  personal  control  over 
each  specimen  and  CCF  throughout  the 
collection  process. 

(e)  If  you  are  operating  a  collection 
site,  you  must  implement  a  policy  and 
procedures  to  prevent  unauthorized 
personnel  from  entering  any  part  of  the 
site  in  which  urine  specimens  are 
collected  or  stored, 

(1)  Only  employees  being  tested, 
collectors  and  other  collection  site 
workers,  DERs,  employee  and  employer 
representatives  authorized  by  the 
employer  (e.g.,  employer  policy, 
collective  bargaining  agreement),  and 
DOT  agency  representatives  eire 
authorized  persons  for  purposes  of  this 
paragraph  (e). 

(2)  Except  for  the  observer  in  a 
directly  observed  collection  or  the 
monitor  in  the  case  of  a  monitored 
collection,  you  must  not  permit  anyone 
to  enter  the  urination  facility  in  which 
employees  provide  specimens. 

(3)  You  must  ensure  that  all 
authorized  persons  are  under  the 
supervision  of  a  collector  at  all  times 
when  permitted  into  the  site. 

(4)  You  or  the  collector  may  remove 
any  person  who  obstructs,  interferes 
with,  or  causes  a  delay  in  the  collection 
process. 

(f)  If  you  are  operating  a  collection 
site,  you  must  minimize  the  number  of 
persons  handling  specimens. 

§  40.45    What  form  is  used  to  document  a 
DOT  urine  collection? 

(a)  The  Federal  Drug  Testing  Custody 
and  Control  Form  (CCF)  must  be  used 
to  document  every  urine  collection 
required  by  the  DOT  drug  testing 
program.  "The  CCF  must  be  a  five-part 
carbonless  manifold  form.  You  may 
view  this  form  on  the  Department's  web 
site  (http://wwrw.dot,gov/ost/dapc)  or 
the  HHS  web  site  (http:// 

wu-w, health, org/wbrkpl. htm). 

(b)  As  a  participant  in  the  DOT  drug 
testing  program,  you  are  not  permitted 
to  modify  or  revise  the  CCF  except  as 
follows: 


(1)  You  may  include,  in  the  area 
outside  the  border  of  the  form,  other 
information  needed  for  billing  or  other 
purposes  necessary'  to  the  collection 
process. 

(2)  The  CCF  must  include  the  names, 
addresses,  telephone  numbers  and  fax 
numbers  of  the  employer  and  the  MRO. 
which  may  be  preprinted,  typed,  or 
handwritten.  The  MRO  information 
must  include  the  specific  physician's 
name  and  address,  as  opposed  to  only 
a  generic  clinic,  health  care 
organization,  or  company  name.  This 
information  is  required,  and  it  is 
prohibited  for  an  employer,  collector, 
service  agent  or  any  other  party  to  omit 
it.  In  addition,  a  C/TPA's  name,  address, 
fax  number,  and  telephone  number  may 
be  included,  but  is  not  required. 

(3)  As  an  employer,  you  may  add  the 
name  of  the  DOT  agency  under  whose 
authority  the  test  occurred  as  part  of  the 
employer  information. 

(4)  As  a  collector,  you  may  use  a  CCF 
with  your  name,  address,  telephone 
number,  and  fax  number  preprinted,  but 
under  no  circumstances  may  you  sign 
the  form  before  the  collection  event. 

(c)  Under  no  circumstances  may  the 
CCF  transmit  personal  identif\'ing 
information  about  an  employee  (other 
than  a  social  security  number  (SSN)  or 
other  employee  identification  (ID) 
number)  to  a  laboratory. 

(d)  As  an  employer,  you  may  use  an 
equivalent  foreign-language  version  of 
the  CCF  approved  by  ODAPC.  You  may 
use  such  a  non-English  language  form 
only  in  a  situation  where  both  the 
employee  and  collector  understand  and 
can  use  the  form  in  that  language, 

§  40.47    May  employers  use  the  CCF  for 
non-DOT  collections  or  non-Federal  forms 
for  DOT  collections? 

(a)  No,  as  an  employer,  you  are 
prohibited  from  using  the  CCF  for  non- 
DOT  urine  collections.  You  are  also 
prohibited  from  using  non-Federal 
forms  for  DOT  urine  collections.  Doing 
either  subjects  you  to  enforcement 
action  under  DOT  agency  regulations. 

(b)  (1)  In  the  rare  case  where  the 
collector,  either  by  mistake  or  as  th.. 
only  means  to  conduct  a  test  under 
difficult  circumstances  (e.g..  post- 
accident  or  reasonable  suspicion  test 
with  insufficient  time  to  obtain  the 
CCF).  uses  a  non-Federal  form  for  a  DOT 
collection,  the  use  of  a  non-Federal  form 
does  not  present  a  reascm  for  the 
laboratory  to  reject  the  specimen  for 
testing  or  for  an  MRO  to  cancel  the 
result. 

(2)  The  use  of  the  non-DOT  form  is  a 
"correctable  flaw."  As  an  MRO.  to 
correct  the  problem  you  must  follow  the 
procedures  of  §  40.265(b)(2). 


§  40.49    What  materials  are  used  to  collect 
urine  specimens? 

For  each. DOT  drug  test,  you  must  use 
a  collection  kit  meeting  the 
requirements  of  Appendix  A  of  this 
part. 

§40.51     What  materials  are  used  to  send 
urine  specimens  to  ttie  latx>ratory? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  you  must  use  a 
shipping  container  that  adequately 
protects  the  specimen  bottles  from 
shipment  damage  in  the  transport  of 
specimens  from  the  collection  site  to  the 
laborator\'. 

(b)  You  are  not  required  to  use  a 
shipping  container  if  a  laboratory' 
courier  hand-delivers  the  specimens 
from  the  collection  site  to  the 
laboratory'. 

Subpart  E— Urine  Specimen 
Collections 

§40.61     What  are  the  preliminary  steps  in 
the  collection  process? 

As  the  collector,  you  must  take  the 
following  steps  before  actually 
beginning  a  collection: 

(a)  When  a  specific  time  for  an 
employee's  test  has  been  scheduled,  or 
the  collection  site  is  at  the  employee's 
work  site,  and  the  employee  does  not 
appear  at  the  collection  site  at  the 
scheduled  time,  contact  the  DER  to 
determine  the  appropriate  internal 
within  which  the  DER  has  determined 
the  employee  is  authorized  to  arrive.  If 
the  employee's  arrival  is  delayed 
beyond  that  time,  you  must  notif\'  the 
DER  that  the  employee  has  not  reported 
for  testing.  In  a  situation  where  a  C/TPA 
has  notified  an  owner/operator  or  other 
individual  employee  to  report  for  testing 
and  the  employee  does  not  appear,  the 
C/TPA  must  notif\'  the  employee  that  he 
or  she  has  refused  to  test  (see 
§40.191{a)(l)). 

(b)  Ensure  that,  when  the  employee 
enters  the  collection  site,  you  begin  the 
testing  process  without  undue  delay. 
For  e.xample.  you  must  not  wait  because 
the  employee  says  he  or  she  is  not  ready 
or  is  unable  to  urinate  or  because  an 
authorized  employer  or  employee 
representative  is  delayed  in  arriving. 

(1)  If  the  employee  is  also  going  to 
take  a  DOT  alcohol  test,  you  must,  to  the 
greatest  extent  practicable,  ensure  that 
the  alcohol  test  is  completed  before  the 
urine  collection  process  begins. 

Example  to  Pcmigrapb  Ibllll:  .\n  employee 
enters  the  lest  site  for  both  a  drug  and  an 
ak.ohol  tesl.  Nt)rmall\ .  the  collei  tor  would 
wait  until  the  B.-\T  had  (jjm()lelt*(l  ihc 
alcohol  tesl  proress  before  beginning  the 
drug  test  proress.  Howi'ver.  there  are  some 
situations  in  which  an  exception  to  this 
niirmal  practice  would  be  reasonable.  One 
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such  situation  might  be  if  several  people 
were  waiting  for  the  BAT  to  conduct  alcohol 
tests,  but  a  drug  testing  collector  in  the  same 
facility  were  frew.  Someone  waiting  might  be 
;ible  lo  (  nmplete  a  drug  test  without  undulv 
delaying  hi>  or  her  alcohol  test.  Collet. tors 
and  BATs  should  work  together.  howe\er.  to 
ensure  (hat  post-acc  ideni  and  ■■"easonable 
suspicion  alcohol  tests  happen  as  soon  as 
possible  (e.g..  by  moving  the  employee  to  the 
head  of  the  line  for  aJcohol  tests). 

(2)  If  the  employee  needs  medical 
attention  (f  g  .  an  injured  employee  in 
an  emergency  medical  facility  who  is 
required  to  have  a  post-accident  test),  do 
not  delay  this  treatment  to  collect  a 
specimen. 

(3)  You  must  not  collect,  by 
catheterization  or  other  means,  urine 
from  an  unconscious  employee  to 
conduct  a  drug  test  under  this  part.  Nor 
may  vou  catheterize  a  conscious 
employee.  However,  vou  must  inform 
an  employee  who  normally  voids 
through  self-catheterization  that  the 
employee  is  required  to  provide  a 
specimen  in  that  manner. 

(4)  If.  as  an  employee,  you  normally 
void  through  self-catheterization.  and 
decline  to  do  so,  this  constitutes  a 
refusal  to  test. 

(c)  Require  the  employee  to  provide 
positive  identification.  You  mu.st  see  a 
photo  ID  issued  by  the  employer  (other 
than  in  the  case  of  an  owner-operator  or 
other  self-employed  individual)  or  a 
Federal,  state,  or  local  government  (eg  . 
a  driver's  license).  You  may  not  accept 
faxes  or  photocopies  of  identification 
Positive  identification  by  an  employer 
representative  (not  a  co-worker  or 
another  employee  being  tested)  is  also 
acceptable.  If  the  employee  cannot 
produce  positive  identification,  you 
must  contact  a  DER  to  verify  the  identity 
of  the  employee. 

(d)  If  the  employee  asks.  pro\ide  vour 
identification  to  the  employee.  Your 
identification  must  include  your  name 
and  your  employer's  name,  but  does  not 
have  to  include  your  picture,  address,  or 
telephone  number 

(e)  Explain  the  basic  collection 
procedure  to  the  employee,  including 
showing  the  employee  the  instructions 
on  the  back  of  the  CCF 

(f)  Direct  the  employee  to  remove 
outer  clothing  (eg.  coveralls,  jacket, 
coat,  hat)  that  could  be  used  to  conceal 
items  or  substances  that  could  be  used 
to  tamper  with  a  specimen.  You  must 
also  direct  the  employee  to  leave  these 
garments  and  any  briefcase,  purse,  or 
other  personal  belongings  with  you  or  in 
a  mutually  agreeabU'  location.  You  must 
advise  the  employee  that  failure  to 
comply  with  your  directions  constitutes 
a  refusal  to  test. 


(1)  If  the  employee  asks  for  a  receipt 
for  any  belongings  left  with  you,  you 
must  provide  one. 

(2)  You  must  allow  the  employee  to 
keep  his  or  her  wallet. 

(3)  You  must  not  ask  the  employee  to 
remove  other  clothing  (e.g.,  shirts, 
pants,  dresses,  underwear),  to  remove 
all  clothing,  or  to  change  into  a  hospital 
or  examination  gown  (unless  the  urine 
collection  is  being  accomplished 
simultaneously  with  a  DOT  agency- 
authorized  medical  examination). 

(4)  You  must  direct  the  employee  to 
empty  his  or  her  pockets  and  display 
the  items  in  them  to  ensure  that  no 
items  are  present  which  could  be  used 
to  adulterate  the  specimen.  If  nothing  is 
there  that  can  be  used  to  adulterate  a 
specimen,  the  employee  can  place  the 
items  back  into  his  or  her  pockets.  As 
the  employee,  you  must  allow  the 
collector  to  make  this  observation. 

(5)  If,  in  your  duties  under  paragraph 
(f)(4)  of  this  secticm,  you  find  any 
material  that  could  be  used  to  tamper 
with  a  specimen,  you  must: 

(i)  Determine  if  the  material  appears 
to  be  brought  to  the  collection  site  with 
the  intent  to  alter  the  specimen,  and,  if 
it  is,  conduct  a  directly  observed 
collection  using  direct  observation 
procedures  (see  §40.67):  or 

(ii)  Determine  if  the  material  appears 
to  be  inadvertently  brought  to  the 
collection  site  (e.g..  eye  drops),  secure 
and  maintain  it  until  the  collection 
process  is  completed  and  conduct  a 
normal  (i.e..  unobserved)  collection. 

(g)  You  must  instruct  the  employee 
not  to  list  medications  that  he  or  she  is 
currently  taking  on  the  CCF.  (The 
employee  may  make  notes  of 
medications  on  the  back  of  the 
employee  copy  of  the  form  for  his  or  her 
own  convenience,  but  these  notes  must 
not  be  transmitted  to  anyone  else.) 

§  40.63    What  steps  does  the  collector  take 
in  the  collection  process  before  the 
employee  provides  a  urine  specimen? 

As  the  collector,  you  must  take  the 
following  steps  before  the  employee 
provides  the  urine  specimen: 

(a)  Complete  Step  1  of  the  CCF. 

(b)  Instruct  the  employee  to  wash  and 
dry  his  or  her  hands  at  this  time.  You 
must  tell  the  employee  not  to  wash  his 
or  her  hands  again  until  after  delivering 
the  specimen  to  you  You  must  not  give 
the  employee  any  further  access  to 
water  or  nther  materials  that  could  be 
used  to  adulterate  or  dilute  a  specimen. 

(c)  Select,  or  allow  the  employee  to 
select,  an  individually  wrapped  or 
sealed  collection  container  from 
collection  kit  materials.  Either  you  or 
the  employee,  with  both  of  you  present, 
must  unwrap  or  break  the  seal  nf  the 


collection  container.  You  must  not 
unwrap  or  break  the  seal  on  any 
specimen  bottle  at  this  time.  You  must 
not  allow  the  employee  to  take  anything 
from  the  collection  kit  into  the  room 
used  for  urination  except  the  collection 
container. 

(d)  Direct  the  employee  to  go  into  the 
room  used  for  urination,  provide  a 
specimen  of  at  least  45  mL,  not  flush  the 
toilet,  and  return  to  you  with  the 
specimen  as  soon  as  the  employee  has 
completed  the  void, 

(1)  Except  in  the  case  of  an  observed 
or  a  monitored  collection  (see  §§  40.67 
and  40.69  ).  neither  you  nor  anyone  else 
may  go  into  the  room  with  the 
employee. 

(2)  As  the  collector,  you  may  set  a 
reasonable  time  limit  for  voiding. 

(e)  You  must  pay  careful  attention  to 
the  employee  during  the  entire 
collection  process  to  note  any  conduct 
that  clearly  indicates  an  attempt  to 
tamper  with  a  specimen  (e.g.,  substitute 
urine  in  plain  view  or  an  attempt  to 
bring  into  the  collection  site  an 
adulterant  or  urine  substitute).  If  you 
detect  such  conduct,  you  must  require 
that  a  collection  take  place  immediately 
under  direct  observation  (see  §  40.67  ) 
and  note  the  conduct  and  the  fact  that 
the  collection  was  observed  in  the 

■Remarks"  line  of  the  CCF  (Step  2).  You 
must  also,  as  soon  as  possible,  inform 
the  DER  and  collection  site  supervisor 
that  a  collection  took  place  under  direct 
observation  and  the  reason  for  doing  so. 

§  40.65    What  does  the  collector  check  for 
when  the  employee  presents  a  specimen? 

As  a  collector,  you  must  check  the 
following  when  the  employee  gives  the 
collection  container  to  you: 

(a)  Sufficiency  of  specimen.  You  must 
check  to  ensure  that  the  specimen 
contains  at  least  45  mL  of  urine. 

(1)  If  it  does  not,  you  must  follow 
"shv  bladder  '  procedures  (see 
§40".  193(b)). 

(2)  When  you  follow  "shy  bladder" 
procedures,  you  must  discard  the 
original  specimen,  unless  another 
problem  (i.e.,  temperature  out  of  range, 
signs  of  tampering)  also  exists. 

(3)  You  are  never  permitted  to 
combine  urine  collected  from  separate 
voids  to  create  a  specimen. 

(4)  You  must  discard  any  excess 
urine. 

(b)  Temperature.  You  must  check  the 
temperature  of  the  specimen  no  later 
than  four  minutes  after  the  employee 
has  given  you  the  specimen. 

(1)  The  acceptable  temperature  range 
is  32-38  °C/90-100°F. 

(2)  You  must  determine  the 
temperature  of  the  specimen  by  reading 
the  temperature  strip  attached  to  the 
collection  container. 
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(3)  If  the  specimen  temperature  is 
within  the  acceptable  range,  you  must 
mark  the  "Yes"  box  on  the  CCF  (Step  2). 

(4)  If  the  specimen  temperature  is 
outside  the  acceptable  range,  you  must 
mark  the  "No"  box  and  enter  in  the 
"Remarks"  line  (Step  2)  your  findings 
about  the  temperature. 

(5)  If  the  specimen  temperature  is 
outside  the  acceptable  range,  you  must 
immediately  conduct  a  new  collection 
using  direct  observation  procedures  (see 
§40.67). 

(6)  In  a  case  where  a  specimen  is 
collected  under  direct  observation 
because  of  the  temperature  being  out  of 
range,  you  must  process  both  the 
originaJ  specimen  and  the  specimen 
collected  using  direct  observation  and 
send  the  two  sets  of  specimens  to  the 
laboratory.  This  is  true  even  in  a  case  in 
which  the  original  specimen  has 
insufficient  volume  but  the  temperature 
is  out  of  range.  You  must  also,  as  soon 
as  possible,  inform  the  DER  and 
collection  site  supervisor  that  a 
collection  took  place  under  direct 
observation  and  the  reason  for  doing  so. 

(7)  In  a  case  where  the  employee 
refuses  to  provide  another  specimen 
(see  §  40.191(a)(3))  or  refuses  to  provide 
another  specimen  under  direct 
observation  (see  §  40.191(a)(4)),  you 
must  notify  the  DER.  As  soon  as  you 
have  notified  the  DER,  you  must  discard 
any  specimen  the  employee  has 
provided  previously  during  the 
collection  procedure. 

(c)  Signs  of  tampering.  You  must 
inspect  the  specimen  for  unusual  color, 
presence  of  foreign  objects  or  material, 
or  other  signs  of  tampering  (e.g.,  if  you 
notice  any  unusual  odor). 

(1)  If  it  is  apparent  from  this 
inspection  that  the  employee  has 
tampered  with  the  specimen  (e.g.,  blue 
dye  in  the  specimen,  excessive  foaming 
when  shaken,  smell  of  bleach),  you 
must  immediately  conduct  a  new 
collection  using  direct  observation 
procedures  (see  §40.67  ). 

(2)  In  a  case  where  a  specimen  is 
collected  imder  direct  observation 
because  of  showing  signs  of  tampering, 
you  must  process  both  the  original 
specimen  and  the  specimen  collected 
using  direct  observation  and  send  the 
two  sets  of  specimens  to  the  laboratory. 
This  is  true  even  in  a  case  in  which  the 
original  specimen  has  insufficient 
volume  but  it  shows  signs  of  tampering. 
You  must  also,  as  soon  as  possible, 
inform  the  DER  and  collection  site 
supervisor  that  a  collection  took  place 
under  direct  observation  and  the  reason 
for  doing  so. 

(3)  In  a  case  where  the  employee 
refuses  to  provide  another  specimen 
(see  §  40.191(a)(3))  or  refuses  to  provide 


a  specimen  under  direct  observation 
(see  §  40.193(a)(4)),  you  must  notify  the 
DER.  As  soon  as  you  have  notified  the 
DER,  you  must  discard  any  specimen 
the  employee  has  provided  previously 
during  the  collection  procedure. 

§  40.67    When  and  how  is  a  directly 
observed  collection  conducted? 

(a)  As  an  employer  you  must  direct  an 
immediate  collection  under  direct 
observation  with  no  advance  notice  to 
the  employee,  if: 

(1)  The  laboratory  reported  to  the 
MRO  that  a  specimen  is  invalid,  and  the 
MRO  reported  to  you  that  there  was  not 
an  adequate  medical  explanation  for  the 
result;  or 

(2)  The  MRO  reported  to  you  that  the 
original  positive,  adulterated,  or 
substituted  test  result  had  to  be 
cancelled  because  the  test  of  the  split 
specimen  could  not  be  performed. 

(b)  As  an  employer,  you  may  direct  a 
collection  under  direct  observation  of  an 
employee  if  the  drug  test  is  a  retum-to- 
duty  test  or  a  follow-up  test. 

(c)  As  a  collector,  you  must 
immediately  conduct  a  collection  under 
direct  observation  if: 

(1)  You  are  directed  by  the  DER  to  do 
so  (see  paragraphs  (a)  and  (c)  of  this 
section);  or 

(2)  You  observed  materials  brought  to 
the  collection  site  or  the  employee's 
conduct  clearly  indicates  an. attempt  to 
tamper  with  a  specimen  (see 
§§40.61(f)(5)(i)  and  40.63(e)):  or 

(3)  The  temperature  on  the  original 
specimen  was  out  of  range  (see 

§  40.65(b)(5)):  or  (4)  The  original 
specimen  appeared  to  have  been 
tampered  with  (see  §  40.65(c)(1)). 

(d)(1)  As  the  employer,  you  must 
explain  to  the  employee  the  reason  for 
a  directly  observed  collection  under 
paragraph  (a)  or  (b)  of  this  section. 

(2)  As  the  collector,  you  must  explain 
to  the  employee  the  reason  under  this 
part  for  a  directly  observed  collection 
under  paragraphs  (c)(2)  through  (4)  of 
this  section, 

(e)  As  the  collector,  you  must 
complete  a  new  CCF  for  the  directly 
observed  collection. 

(1)  You  must  mark  the  "reason  for 
test"  block  (Step  1)  the  same  as  for  the 
first  collection. 

(2)  You  must  check  the  "Observed, 
(Enter  Remark)"  box  and  enter  the 
reason  (see  §  40.67(b))  in  the  "Remarks" 
line  (Step  2). 

(f)  In  a  case  where  two  sets  of 
specimens  are  being  sent  to  the 
laboratory  because  of  suspected 
tampering  with  the  specimen  at  the 
collection  site,  enter  on  the  "Remarks" 
line  of  the  CCF  (Step  2)  for  each 
specimen  a  notation  to  this  effect  (e.g., 


collection  1  of  2.  or  2  of  2)  and  the 
specimen  ID  number  of  the  other 
specimen. 

(g)  As  the  collector,  you  must  ensure 
that  the  obser\'er  is  the  same  gender  as 
the  employee.  You  must  never  permit 
an  opposite  gender  person  to  act  as  the 
observer.  The  observer  can  be  a  different 
person  from  the  collector  and  need  not 
be  a  qualified  collector. 

(h)  As  the  collector,  if  someone  else 
is  to  observe  the  collection  (e.g..  in  order 
to  ensure  a  same  gender  observer),  you 
must  verbally  instruct  that  person  to 
follow  procedures  at  paragraphs  (i)  and 
(j)  of  this  section.  If  you,  the  collector, 
are  the  observer,  you  too  must  follow 
these  procedures. 

(i)  As  the  observer,  you  must  watch 
the  employee  urinate  into  the  collection 
container.  Specifically,  you  are  to  watch 
the  urine  go  from  the  employees  body 
into  the  collection  container. 

(j)  As  the  observer  but  not  the 
collector,  you  must  not  take  the 
collection  container  from  the  employee, 
but  you  must  observe  the  specimen  as 
the  employee  takes  it  to  the  collector. 

(k)  As  the  collector,  when  someone 
else  has  acted  as  the  observer,  you  must 
include  the  observer's  name  in  the 
"Remarks"  line  of  the  CCF  (Step  2). 

(1)  As  the  employee,  if  you  decline  to 
allow  a  directly  obser\'ed  collection 
required  or  permitted  under  this  section 
to  occur,  this  is  a  refusal  to  test. 

§  40.69    How  is  a  monitored  collection 
conducted? 

(a)  As  the  collector,  you  must  secure 
the  room  being  used  for  the  monitored 
collection  so  that  no  one  except  the 
employee  and  the  monitor  can  enter  it 
until  after  the  collection  has  been 
completed. 

(b)  As  the  collector,  you  must  ensure 
that  the  monitor  is  the  same  gender  as 
the  employee,  unless  the  monitor  is  a 
medical  professional  (e.g..  nurse,  doctor, 
physician's  assistant).  The  monitor  can 
be  a  different  person  from  the  collector 
and  need  not  be  a  qualified  collector. 

(c)  As  the  collector,  if  someone  else  is 
to  monitor  the  collection  (e.g..  in  order 
to  ensure  a  .same  gender  monitor),  ycu 
must  verbally  instruct  that  person  to 
follow  procedures  at  paragraphs  (d)  and 
(e)  of  this  section.  If  you.  the  collector, 
are  the  obser\'er.  you  too  must  follow 
these  procedures. 

(d)  As  the  monitor,  you  must  not 
watch  the  employee  urinate  into  the 
collection  container.  If  you  hear  sounds 
or  make  other  obser\ations  indicating 
an  attempt  to  tamper  with  a  specimen, 
there  must  be  an  additional  collection 
under  direct  obsen'ation  (see 

§§  40.63(e).  40.65(c).  and  40.67(b)). 
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(e)  .A-s  the  monitor,  vou  must  onsurf 
that  the  employee  takes  the  coUectiun 
container  directly  to  the  collector  as 
soon  as  the  employee  has  exited  the   • 
enclosure. 

(n  As  the  collector,  when  someone 
else  has  acted  as  the  monitor,  vou  must 
note  that  persrm's  name  in  the 
•Remarks'  line  of  the  CCT  (.Step  2). 

(g)  As  the  employee  being  tested,  it 
vou  decline  to  permit  a  collection 
authorized  under  this  section  to  be 
monitored,  it  is  a  refusal  to  test 

§  40.71     How  does  the  collector  prepare  the 
specimens? 

(a)  .-Ml  collections  uniler  DOT  agency 
drug  testing  regulations  must  be  split 
specimen  i:ollections. 

(b)  As  the  collector,  you  must  take  the 
following  steps,  in  order,  after  the 
employee  brings  the  urine  specimen  to 
vou.  You  must  take  these  steps  in  the 
presence  of  the  employee 

(1)  Check  the  bo.x  on  the  CCF  IStep  2) 
indicating  that  this  was  a  split  specimen 
collection 

(2)  Yuu.  nnt  thi'  f-mpioyee.  must  fir>t 
pour  at  least  3U  mL  of  urine  from  the 
collection  container  into  one  specimen 
bottle,  to  be  used  for  the  primarv 
specimen 

(.'0  You.  nut  the  employee,  must  then 
pour  at  least  15  mL  of  urine  from  the 
cullectuin  container  into  the  second 
specimen  bottle  to  be  used  for  the  split 
specimen 

(4)  You.  not  the  emplovee.  must  place 
and  secure  {if.,  tighten  or  snap)  the 
lids'caps  on  the  bottles 

(5)  You.  not  the  employee,  must  seal 
the  bottles  by  placing  the  tamper- 
evident  bottle  seals  over  the  bottle  caps' 
lids  and  down  the  sides  of  the  bottles 

(H)  You.  not  the  emplovee.  must  then 
write  the  date  on  the  tamper-evident 
bottle  seals. 

(7)  You  must  then  ensure  that  the 
emplovee  initials  the  tamper-evident 
bottle  seals  for  the  purpose  of  certifving 
that  the  bottles  contain  the  specimens 
he  or  she  provided   If  the  emplovee  fails 
or  refuses  to  do  so.  you  must  note  this 
in  the  'Remarks'  line  of  the  CCF  (Step 
2)  and  complete  the  collection  process. 

§40.73    How  Is  the  collection  process 
completed? 

(a)  .As  the  collector,  you  mu.st  do  the 
following  things  to  complete  the 
collection  process.  Y(ju  must  complete 
the  steps  called  for  in  paragraphs  (a)(1) 
through  (aj(7)  of  this  section  in  the 
I'mplovee's  presence. 

(1)  Direct  the  employee  to  read  and 
sign  the  certification  statement  on  Copy 
2  (Step  5)  of  the  CCF  and  provulc  date 
of  birth,  printed  name,  and  day  and 
evening  contact  telephone  numbers.  If 


the  emplovee  rehises  to  sign  the  CCF  or 
to  provide  date  of  birth,  printed  name, 
or  telephone  numbers,  you  must  note 
this  in  the  'Remarks"  line  (Stop  2)  of 
the  CCF.  and  complete  the  collection.  If 
the  emplovee  refuses  to  fill  out  anv 
information,  you  must,  as  a  minimum, 
print  the  employee's  name  in  the 
apprnpri.ite  [ilace 

[2]  Complete  the  chain  of  custody  on 
the  CCF  (Step  5)  by  printing  your  name 
(note:  vou  may  pre-print  your  name), 
recording  the  time  and  date  of  the 
collet  tion,  signing  the  statement,  and 
entering  the  name  of  the  delivery 
service  transferring  the  specimen  to  the 
laboratorv. 

[.i]  Ensure  that  all  copies  of  the  CCF 
are  legible  and  complete. 

(4)  Remove  (.opv  .=i  of  the  CCF  and 
give  it  to  the  emplovee. 

(.S)  Place  the  specimen  bottles  and 
Copv  1  of  the  CCF  in  the  appropriate 
pouches  of  the  plastic  bag. 

(fi)  Secure  both  pouches  of  the  plastic 
bag 

(7)  Advise  the  emplfiyee  that  he  or  she 
mav  leave  the  collection  site. 

(H)  To  prepare  the  sealed  plastic  bag 
( ontaining  the  specimens  and  CCF  for 
shipment  vou  must: 

(i)  Place  the  sealed  plastic  bag  in  a 
shipping  container  {e.g..  standard 
( ourier  box)  designed  to  minimize  the 
possibilitv  of  damage  during  shipment. 
(More  than  (me  sealed  plastic  bag  can  be 
placed  into  a  single  shipping  container 
if  vou  are  doing  multiple  collections.) 

(u)  Seal  the  container  as  appropriate. 

(ill)  If  a  laboratorv  courier  hand- 
delivers  the  spec:imens  from  the 
(  ollection  site  to  the  laboratory,  prepare 
the  sealed  plastic  bag  for  shipment  as 
dire(  ted  bv  the  courier  service. 

(9)  Send  Copv  2  of  the  CCF  to  the 
MRO  and  Copy  4  to  the  DER.  You  must 
fax  or  otherwise  transmit  these  copies  to 
the  MRO  and  DKR  within  24  hours  or 
during  the  ne.\t  business  day.  Keep) 
Copv  :3  for  at  least  :U)  days,  unless 
otherwise  specified  bv  applicable  DOT 
agency  regulations. 

(b)  As  a  collector  or  collection  site, 
you  must  ensure  that  each  specimen 
vou  collect  is  shipped  to  a  laboratory  as 
(juicklv  as  pos.sjble,  but  in  any  case 
within  24  hours  or  during  the  next 
business  AtW 

Subpart  F— Drug  Testing  Laboratories 

§  40.81     What  laboratories  may  be  used  for 
DOT  drug  testing? 

(ii)  As  a  drug  testing  laboratory' 
located  in  the  CS..  vou  are  permitted  to 
participate  in  DOT  drug  testing  only  if 
you  are  certified  bv  HHS  under  the 
National  Laboratory  tiertification 
Program  (NLCP)  for  all  testing  required 
under  this  part. 


(b)  As  a  drug  testing  laboratory- 
located  in  Canada  or  Mexico  which  is 
not  certified  by  HHS  under  the  NLCP. 
you  are  permitted  to  participate  in  DOT 
drug  testing  onlv  if: 

(1)  The  DOT.  based  on  a  written 
recommendation  from  HHS,  has 
approved  your  laboratory  as  meeting 
HHS  laboratory  certification  standards 
or  deemed  your  laboratory  fully 
equivalent  to  a  laboratory  meeting  HHS 
laboratorv  certification  standards  for  all 
testing  required  under  this  part:  or 

(2)  The  DOT.  based  on  a  written 
recommendation  from  HHS,  has 
recognized  a  Canadian  or  Mexican 
certifving  organization  as  having 
equivalent  laboratory  certification 
standards  and  procedures  to  those  of 
HHS.  and  the  Canadian  or  Mexican 
certifv'ing  organization  has  certified 
your  laboratory  under  those  equivalent 
standards  and  procedures. 

(c)  As  a  laboratory  participating  in  the 
DOT  drug  testing  program,  you  must 
comply  with  the  requirements  of  this 
part.  You  must  also  comply  with  all 
applicable  requirements  of  HHS  in 
testing  DOT  specimens,  whether  or  not 
the  HHS  requirements  are  explicitly 
stated  in  this  part. 

(d)  If  DOT  determines  that  you  are  in 
noncompliance  with  this  part,  you 
could  be  subject  to  PIE  proceedings 
under  Subpart  R  of  this  part.  If  the 
Department  issues  a  PIE  with  respect  to 
you,  you  are  ineligible  to  participate  in 
the  DOT  drug  testing  program  even  if 
vou  continue  to  meet  the  requirements 
of  paragraph  (a)  or  (b)  of  this  section. 

§  40.83    How  do  laboratories  process 
incoming  specimens? 

As  the  laboratory,  you  must  do  the 
following  when  you  receive  a  DOT 
specimen; 

(a)  You  are  authorized  to  receive  only 
the  laboratory  copy  of  the  CCF.  You  are 
not  authorized  to  receive  other  copies  of 
the  CCF  nor  any  copies  of  the  alcohol 
testing  form. 

(b)  You  must  comply  with  applicable 
provisions  of  the  HHS  Guidelines 
concerning  accessioning  and  processing 
urine  drug  specimens. 

(c)  You  must  inspect  each  specimen 
and  C:CF  for  the  following  "fatal  flaws:" 

( 1 )  The  specimen  ID  numbers  on  the 
specimen  bottle  and  the  CCF  do  not 
match; 

(2)  The  specimen  bottle  seal  is  broken 
or  shows  evidence  of  tampering,  unless 
a  split  specimen  can  be  redesignated 
(see  paragraph  (g)  of  this  section); 

{3)  The  collector's  printed  name  and 
signature  are  omitted  from  the  CCF:  and 

(4)  There  is  an  insufficient  amount  of 
urine  in  the  primary  bottle  for  analysis, 
unless  the  specimens  can  be 
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redesignated  (see  paragraph  (g)  of  this 
section). 

(d)  When  you  find  a  specimen 
meeting  the  criteria  of  paragraph  (c)  of 
this  section,  you  must  document  your 
findings  and  stop  the  testing  process. 
Report  the  result  in  accordance  with 

§  40.97(a)(3), 

(e)  You  must  inspect  each  specimen 
and  CCF  for  the  following  "correctable 
flaws": 

(1)  The  specimen  temperature  was  not 
checked  and  the  "Remarks"  line  did  not 
contain  an  entry  regarding  the 
temperature  being  outside  of  range;  and 

(2)  The  collector's  signature  is  omitted 
on  the  certification  statement  on  the 
CCF. 

(f)  Upon  finding  that  a  specimen 
meets  the  criteria  of  paragraph  (e)  of  this 
section,  document  the  flaw  and 
continue  the  testing  process. 

(1)  In  such  a  case,  you  must  retain  the 
specimen  for  a  minimum  of  5  business 
days  from  the  date  on  which  you 
initiated  action  to  correct  the  flaw. 

(2)  You  must  then  attempt  to  correct 
the  flaw  by  following  the  procedures  of 
§  40.205(b). 

(3)  If  the  flaw  is  not  corrected,  report 
the  result  in  accordance  with 

§  40.97(a)(3). 

(g)  If  the  CCF  is  marked  indicating 
that  a  split  specimen  collection  was 
collected  and  if  the  split  specimen  does 


not  accompany  the  primary,  has  leaked, 
or  is  otherwise  unavailable  for  testing, 
you  must  still  test  the  primary  specimen 
and  follow  appropriate  procedures 
outlined  in  §  40.175(b)  regarding  the 
unavailability  of  the  split  specimen  for 
testing. 

(1)  The  primary-  specimen  and  the 
split  specimen  can  be  redesignated  {i.e.. 
Bottle  B  is  redesignated  as  Bottle  A,  and 
vice-versa)  if: 

(i)  The  primary  specimen  appears  to 
have  leaked  out  of  its  sealed  bottle  and 
the  laboratory  believes  a  sufficient 
amount  of  urine  exists  in  the  split 
specimen  to  conduct  all  appropriate 
primary  laboratory'  testing:  or 

(ii)  The  primary  specimen  is  labeled 
as  Bottle  B,  and  the  split  specimen  as 
Bottle  A;  or 

(iii)  The  laboratory  opens  the  split 
specimen  instead  of  the  primary 
specimen,  the  primary-  specimen 
remains  sealed,  and  the  laboratory 
believes  a  sufficient  amount  of  urine 
exists  in  the  split  specimen  to  conduct 
all  appropriate  primary  laboratory 
testing;  or 

(iv)  The  primary  specimen  seal  is 
broken  but  the  split  specimen  remains 
sealed  and  the  laboratory  believes  a 
sufficient  amount  of  urine  exists  in  the 
split  specimen  to  conduct  all 
appropriate  primary  laboratory  testing. 


Type  of  drug  or  metabolite 


Initial  test 


(2)  In  situations  outlined  in  paragraph 
(g)(1)  of  this  section,  the  laboratorv-  shall 
mark  through  the  "A"  and  write  "B," 
then  initial  and  date  the  change.  A 
corresponding  change  shall  be  made  to 
the  other  bottle  by  marking  through  the 
"B"  and  w-riting  "A."  and  initialing  and 
dating  the  change. 

(h)  A  notation  shall  be  made  on  Copv 
1  of  the  CCF  (Step  5a)  and  on  anv 
laboratory-  internal  chain  of  custody 
documents,  as  appropriate,  for  any  fatal 
or  correctable  flaw. 

§  40.85    What  drugs  do  laboratories  test 
for? 

As  a  laboratorv-,  you  must  test  for  the 
following  five  drugs  or  classes  of  drugs 
in  a  DOT  drug  test.  You  must  not  test 
'DOT  specimens"  for  any  other  drugs. 

(a)  Marijuana  metabolites. 

fb)  Cocaine  metabolites. 

(c)  Amphetamines. 

(d)  Opiate  metabolites. 

(e)  Phencyclidine  (PCP). 

§  40.87    What  are  the  cutoff  concentrations 
for  Initial  and  confirmation  tests? 

(a)  As  a  laboratory-,  you  must  use  the 
cutoff  concentrations  displayed  in  the 
foUow-ing  table  for  initial  and 
confirmation  drug  tests.  All  cutoff 
concentrations  are  expressed  in 
nanograms  per  milliliter  (ng/mL).  The 
table  follows: 


Confirmation  test 


(1)  Marijuana  metabolites  

(i)  Delta-9-tetrahydrocanna-binol-9-cart)oxylic  acid  (THC) 

(2)  Cocaine  metabolites  (Benzoylecgonine)  

(3)  Phencyclidine  (PCP) 

(4)  Amphetamines  

(1)  Amphetamine  

(ii)  Methamphetamine  


(5)  Opiate  metabolites 

(i)  Codeine 

(ii)  Morphine  

(iii)  6-acetylmorphlne  (6-AM) 


50 

300 

25 

1000  i 


2000 


15 

150 

25 

500 

500  (Specimen  must  also  contain  amphetamine  at  a  concentra- 
tion of  greater  than  or  equal  to  200  ng'mL.) 

2000 
2000 

10  (Test  for  6-AM  in  the  specimen  Conduct  this  test  only 
when  specimen  contains  morphine  at  a  concentration  greater 
than  or  equal  to  2000  ng/'ml ) 


(b)  On  an  initial  drug  test,  you  must 
report  a  result  below  the  cutoff 
concentration  as  negative.  If  the  result  is 
at  or  above  the  cutoff  concentration,  you 
must  conduct  a  confirmation  test. 

(c)  On  a  confirmation  drug  test,  you 
must  report  a  result  below  the  cutoff 
concentration  as  negative  and  a  result  at 
or  above  the  cutoff  concentration  as 
cordirmed  positive. 

(d)  You  must  report  quantitative 
values  for  morphine  or  codeine  at 
15,000  ng/mL  or  above. 


§  40.89    What  is  validity  testing,  and  are 
laboratories  required  to  conduct  it? 

(a)  Specimen  validity  testing  is  the 
evaluation  of  the  specimen  to  determine 
if  it  is  consistent  with  normal  human 
urine.  The  purpose  of  validity  testing  is 
to  determine  whether  certain 
adulterants  or  foreign  substances  were 
added  to  the  urine,  if  the  urine  w-as 
diluted,  or  if  the  specimen  was 
substituted. 

(b)  As  a  laboratory-,  you  must  conduct 
validity  testing. 


§  40.91     What  validity  tests  must 
lat>oratories  conduct  on  primary 
specimens? 

As  a  laboratory,  when  you  conduct 
validity  testing  under  §40.89.  you  must 
conduct  it  in  accordance  with  the 
requirements  of  this  section. 

(a)  You  must  test  each  primary' 
specimen  for  creatinine.  You  must  also 
determine  its  specific  gravity  if  you  find 
that  the  creatinine  concentration  is  less 
than  20  mg/dL. 

(b)  You  must  measure  the  pH  of  each 
priman,-  specimen. 

(c)  You  must  test  each  primary 
specimen  to  determine  if  it  contains 
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substances  that  may  be  used  to 
adulterate  the  specimen.  Your  tests 
must  have  the  capability  of  determiuint; 
whether  any  substance  identified  in 
current  HHS  requirements  or  specimen 
validit\'  guidance  is  present  in  the 
specimen. 

(d)  If  vou  suspect  the  presence  of  an 
interfering  substance/adulterant  that 
could  make  a  test  result  invalid,  but  you 
are  unable  to  identify  it  (eg  .  a  new 
adulterant),  you  must,  as  the  first 
laboraton,-.  send  the  specimen  to 
another  HHS  certified  laborator\'  that 
has  the  capability  of  doing  so. 

(e)  If  you  identify  a  substance  in  a 
specimen  that  appears  to  be  an 
adulterant,  but  which  is  not  listed  in 
current  HHS  requirements  or  guidance, 
vou  must  report  the  finding  in  writing 
to  ODAPC  and  the  Division  of 
Workplace  Programs,  HHS,  within  three 
business  davs.  You  must  also  complete 
testing  of  the  specimen  for  drugs,  to  the 
extent  technically  feasible. 

(f)  You  must  conserve  as  much  as 
possible  of  the  specimen  for  possible 
future  testing. 

§  40.93    What  criteria  do  laboratories  use  to 
establish  ttiat  a  specimen  is  dilute  or 
substituted? 

(a)  As  a  laboratory  you  must  consider 
the  primary  specimen  to  be  dilute  if  the 
creatinine  concentration  is  less  than  20 
mg/dL  and  the  specific  gravity  is  less 
than  1.003,  unless  the  criteria  for  a 
substituted  specimen  are  met. 

(b)  As  a  laboratory  you  must  consider 
the  primarv'  specimen  to  be  substituted 
if  the  creatinine  concentration  is  less 
than  or  equal  to  5  mg/dL  and  the 
specific  gravity  is  less  than  or  equal  to 
1.001  or  greater  than  or  equal  to  1.020. 

§  40.95    What  criteria  do  laboratories  use  to 
establish  that  a  specimen  is  adulterated? 

(a)  As  a  laboratory,  you  must  consider 
the  primarv'  specimen  to  be  adulterated 
if  you  determine  that — 

(1)  A  substance  that  is  not  expected  to 
be  present  in  human  urine  is  identified 
in  the  specimen; 

(2)  A  substance  that  is  expected  to  be 
present  in  human  urine  is  identified  at 
a  concentration  so  high  that  it  is  not 
consistent  with  human  urine:  or 

(3)  The  physical  characteristics  of  the 
specimen  are  outside  the  normal 
expected  range  for  human  urine. 

(b)  In  making  your  determination 
under  paragraph  (a)  of  this  section,  you 
must  apply  the  criteria  in  ciurent  HHS 
requirements  or  specimen  validity 
guidance. 


§  40.97    What  do  laboratories  report  and 
how  do  they  report  it? 

(a)  As  a  laboratory,  you  must  report 
the  results  fur  each  primarv'  specimen 
tested  as  one  of  the  following: 

(1)  Negative: 

(2)  Negative — dilute: 

(3)  Rejected  for  testing,  with 
remark(s): 

(4)  Positive,  with  drug(s)/metabolite(s) 
noted: 

(.5)  Positive,  with  drug(s)/metabolite(s) 
noted — dilute: 

(6)  Adulterated,  with  remark{s); 

(7)  Substituted,  with  remark(s);  or 

(8)  Invalid  result,  with  remark{s). 

(b)  As  a  laboratory',  you  must  report 
laboratory  results  directly,  and  only,  to 
the  MRO  at  his  or  her  place  of  business. 
You  must  not  report  results  to  or 
through  the  DER  or  a  service  agent  (e.g.. 
C/TPA). 

(1)  Negative  results;  You  must  fax, 
courier,  mail,  or  electronically  transmit 
a  legible  image  or  copy  of  the  fully- 
completed  Copy  1  of  the  CCF  which  has 
been  signed  by  the  certifying  scientist, 
or  you  may  provide  the  laboratory 
results  report  electronically  (i.e., 
computer  data  file). 

(i)  If  vou  elect  to  provide  the 
laboratory  results  report,  you  must 
include  the  following  elements,  as  a 
minimum,  in  the  report  format; 

(A)  Laboratory  name: 

(B)  Employer's  name  (you  may 
include  I.D.  or  account  number: 

(C)  Specimen  I.D.  number: 

(D)  Donor's  SSN  or  employee  I.D. 
number,  if  provided:  ' 

(E)  Reason  for  test,  if  provided; 

(F)  Date  of  the  collection: 

(G)  Date  received  at  the  laboratory; 
(H)  Date  certifying  scientist  released 

the  results: 

(I)  Results  (e.g..  positive,  adulterated) 
as  listed  in  paragraph  (a)  of  this  section: 
and 

(1)  Remarks  section,  with  an 
explanation  of  any  situation  in  which  a 
correctable  flaw  has  been  corrected. 

(ii)  The  laboratory  results  report  may 
be  released  only  after  review  and 
approval  by  the  certifying  scientist  and 
must  reflect  the  same  test  result 
information  as  contained  on  the  CCF 
signed  bv  the  certifying  scientist. 

(iii)  The  results  report  may  be 
transmitted  through  any  means  that 
ensures  accuracy  and  confidentiality. 
You,  as  the  laboratory,  together  with  the 
MRO,  must  ensure  that  the  information 
is  adequately  protected  from 
unauthorized  access  or  release,  both 
during  transmission  and  in  storage. 

(2)  Non-negative  results:  You  must 
fax.  courier,  mail,  or  electronically 
transmit  a  legible  image  or  copy  of  the 
fully-completed  Copy  1  of  the  CCF  that 


has  been  signed  by  the  certifying 
scientist.  In  addition,  you  may  provide 
the  electronic  laboratory  results  report 
following  the  format  and  procedures  set 
forth  in  paragraphs  (b)(l)(i)  and  (ii)  of 
this  section. 

(c)  In  transmitting  laboratory  results 
to  the  MRO,  you,  as  the  laborator\', 
together  with  the  MRO,  must  ensure 
that  the  information  is  adequately 
protected  from  unauthorized  access  or 
release,  both  during  transmission  and  in 
storage.  If  the  results  are  provided  by 
fax,  the  fax  connection  must  have  a 
fixed  telephone  number  accessible  only 
to  authorized  individuals. 

(d)  You  must  transmit  test  results  to 
the  MRO  in  a  timely  manner,  preferably 
the  same  day  that  review  by  the 
certifying  scientist  is  completed. 

(e)  You  must  provide  quantitative 
values  for  confirmed  positive  drug, 
adulterated,  and  substituted  test  results 
to  the  MRO  when  the  MRO  requests  you 
to  do  so  in  writing.  The  MRO's  request 
may  either  be  a  general  request  covering- 
all  such  results  you  send  to  the  MRO  or 
a  specific  case-by-case  request. 

(f)  You  must  provide  quantitative 
values  for  confirmed  opiate  results  for 
morphine  or  codeine  at  15,000  ng/mL  or 
above,  even  if  the  MRO  has  not 
requested  quantitative  values  for  the  test 
result. 

§  40.99    How  long  does  the  laboratory 
retain  specimens  after  testing? 

(a)  As  a  laboratory  testing  the  primary 
specimen,  you  must  retain  a  specimen 
that  was  reported  with  positive, 
adulterated,  substituted,  or  invalid 
results  for  a  minimum  of  one  year. 

(b)  You  must  keep  such  a  specimen  in 
secure,  long-term,  frozen  storage  in 
accordance  with  HHS  requirements. 

(c)  Within  the  one-year  period,  the 
MRO,  the  employee,  the  employer,  or  a 
DOT  agency  may  request  in  writing  that 
you  retain  a  specimen  for  an  additional 
period  of  time  (e.g.,  for  the  piirpose  of 
preserving  evidence  for  litigation  or  a 
safety  investigation).  If  you  receive  such 
a  request,  you  must  comply  with  it.  If 
you  do  not  receive  such  a  request,  you 
may  discard  the  specimen  at  the  end  of 
the  year. 

(d)  If  you  have  not  sent  the  split 
specimen  to  another  laboratory  for 
testing,  you  must  retain  the  split 
specimen  for  an  employee's  test  for  the 
same  period  of  time  that  you  retain  the 
primary  specimen  and  under  the  same 
storage  conditions. 

(e)  As  the  laboratory  testing  the  split 
specimen,  you  must  meet  the 
requirements  of  paragraphs  (a)  through 
(d)  of  this  section  with  respect  to  the 
split  specimen. 
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§  40.1 01    What  relationship  may  a 
laboratory  have  with  an  IMRO? 

(a)  As  a  laboratory,  you  may  not  enter 
into  any  relationship  with  an  MRO  that 
creates  a  conflict  of  interest  or  the 
appearance  of  a  conflict  of  interest  with 
the  MRO's  responsibilities  for  the 
employer.  You  may  not  derive  any 
financial  benefit  by  having  an  employer 
use  a  specific  MRO. 

(b)  The  following  are  examples  of 
relationships  between  laboratories  and 
MROs  that  the  Department  regards  as 
creating  conflicts  of  interest,  or  the 
appearance  of  such  conflicts.  This 
following  list  of  examples  is  not 
intended  to  be  exclusive  or  exhaustive; 

(1)  The  laboratory  employs  an  MRO 
who  reviews  test  results  produced  by 
the  laboratory; 

(2)  The  laboratory  has  a  contract  or 
retainer  with  the  MRO  for  the  review  of 
test  results  produced  by  the  laboratory; 

(3)  The  laooratory  designates  which 
MRO  the  employer  is  to  use,  gives  the 
employer  a  slate  of  MROs  from  which 
to  choose,  or  recommends  certain 
MROs; 

(4)  The  laboratory  gives  the  employer 
a  discoimt  or  other  incentive  to  use  a 
particular  MRO; 

(5)  The  laboratory  has  its  place  of 
business  co-located  with  that  of  an  MRO 
or  MRO  staff  who  review  test  results 
produced  by  the  laboratory;  or 

(6)  The  laboratory  permits  an  MRO,  or 
an  MRO's  organization,  to  have  a 
financial  interest  in  the  laboratory. 

§  40.1 03    What  are  tt«e  requirements  for 
submitting  blind  specimens  to  a 
laboratory? 

(a)  As  an  employer  or  C/TPA  with  an 
aggregate  of  2000  or  more  DOT-covered 
employees,  you  must  send  blind 
specimens  to  laboratories  you  use.  If 
you  have  an  aggregate  of  fewer  than 
2000  DOT-covered  employees,  you  are 
not  required  to  provide  blind 
specimens. 

(b)  To  each  laboratory  to  which  you 
send  at  least  100  specimens  in  a  year, 
you  must  transmit  a  number  of  blind 
specimens  equivalent  to  one  percent  of 
the  specimens  you  send  to  that 
laboratory,  up  to  a  maximum  of  50  blind 
specimens  in  each  quarter  (i.e.,  January- 
March,  April-June,  July-September. 
October-December).  As  a  C/TPA,  you 
must  apply  this  percentage  to  the  total 
number  of  DOT-covered  employees' 
specimens  you  send  to  the  laboratory. 
Your  blind  specimen  submissions  must 
be  evenly  spread  throughout  the  year. 
The  following  examples  illustrate  how 
this  requirement  works; 

Example  1  to  Paragraph  (b).  You  send  2500 
specimens  to  Lab  X  in  Year  1.  In  this  case, 
you  would  send  25  blind  specimens  to  Lab 


X  in  Year  1.  To  meet  the  even  distribution 
requirement,  you  would  send  6  in  each  of 
three  quarters  and  7  in  the  other. 

Example  2  to  Paragraph  (b).  You  send  2000 
specimens  to  Lab  X  and  1000  specimens  to 
Lab  Y  in  Year  1.  In  this  case,  you  would  send 
20  blind  specimens  to  Lab  X  and  10  to  Lab 
Y  in  Year  1.  The  even  distribution 
requirement  would  apply  in  a  similar  way  to 
that  described  in  Example  1. 

Example  3  to  Paragraph  Ibj.  Same  as 
Example  2.  except  that  you  also  send  20 
specimens  to  Lab  Z.  In  this  case,  vou  would 
send  blind  specimens  to  Labs  X  and  Y  as  in 
Example  2.  You  would  not  have  to  send  any 
blind  specimens  to  Lab  Z.  because  vou  sent 
fewer  than  100  specimens  to  Lab  Z. 

Example  4  to  Paragraph  (b).  You  are  a  C/ 
TPA  sending  2000  specimens  to  Lab  X  in 
Year  1.  These  2000  specimens  represent  200 
small  employers  who  have  an  average  of  10 
covered  employees  each.  In  this  case  you — 
not  the  individual  employers — send  20  blind 
specimens  to  Lab  X  in  Year  1,  again  ensuring 
even  distribution.  The  individual  employers 
you  represent  are  not  required  to  provide  anv 
blind  specimens  on  their  own. 

Example  5  to  Paragraph  lb).  You  are  a  large 
C/TPA  that  sends  40,000  specimens  to  Lab  Y 
in  Year  1.  One  percent  of  that  figure  is  400. 
However,  the  50  blind  specimen  per  quarter 
"cap"  means  that  you  need  send  only  50 
blind  specimens  per  quarter,  rather  than  the 
100  per  quarter  you  would  have  to  send  to 
meet  the  one  percent  rate.  Your  annual  total 
would  be  200.  rather  than  400,  blind 
specimens. 

(c)  Approximately  75  percent  of  the 
specimens  you  submit  must  be  blank 
(i.e.,  containing  no  drugs,  nor 
adulterated  or  substituted). 
Approximately  15  percent  must  be 
positive  for  one  or  more  of  the  five 
drugs  involved  in  DOT  tests,  and 
approximately  10  percent  must  either  be 
adulterated  with  a  substance  cited  in 
HHS  guidance  or  substituted  (i.e.. 
having  specific  gravity  and  creatinine 
meeting  the  criteria  of  §  40.93(b)). 

(1)  The  blind  specimens  that  you 
submit  that  contain  drugs,  that  are 
adulterated  with  a  substance  cited  in 
HHS  guidance,  or  that  are  substituted 
must  be  validated  as  to  their  contents  by 
the  supplier  using  initial  and 
confirmatory  tests. 

(2)  The  supplier  must  provide 
information  regarding  the  shelf  life  of 
the  blind  specimens. 

(3)  If  the  olind  specimen  is  drug 
positive,  the  concentration  of  drug  it 
contains  must  be  between  1.5  and  2 
times  the  initial  drug  test  cutoff 
concentration. 

(4)  If  the  blind  specimen  is 
adulterated  with  nitrite,  the 
concentration  of  nitrite  it  contains  must 
be  between  1.5  and  2  times  the  initial 
validity  test  cutoff  concentration. 

(5)  Ii  the  blind  specimen  is 
adulterated  by  altering  pH.  the  pH  must 
be  less  than  or  equal  to  2,  or  greater  than 
or  equal  to  12. 


(6)  If  the  blind  specimen  is 
substituted,  the  creatinine  must  be  less 
than  or  equal  to  2,  cmd  the  specific 
gravity  must  be  1.000. 

(d)  You  must  ensure  that  each  blind 
specimen  is  indistinguishable  to  the 
laboratory  from  a  normal  specimen. 

(1)  You  must  submit  blind  specimens 
to  the  laboratory'  using  the  same 
channels  (e.g.,  via  a  regular  collection 
site)  through  which  employees' 
specimens  are  sent  to  the  laboratory'. 

(2)  You  must  ensure  that  the  collector 
uses  a  CCF,  places  fictional  initials  on 
the  specimen  bottle  label/seal,  indicates 
for  the  MRO  on  Copy  2  that  the 
specimen  is  a  blind  specimen,  and 
discards  Copies  4  and  5  (employer  and 
employee  copies). 

(3)  You  must  ensure  that  all  blind 
specimens  include  split  specimens. 

§  40. 1 05    What  happens  if  tt>e  laboratory 
reports  a  result  different  from  that  expected 
for  a  blind  specimen? 

(a)  If  you  are  an  employer,  MRO.  or 
C/TPA  who  submits  a  blind  specimen, 
and  if  the  result  reported  to  the  MRO  is 
different  from  the  result  expected,  vou 
must  investigate  the  discrepancy. 

(b)  If  the  unexpected  result  is  a  false 
negative,  you  must  provide  the 
laboratory'  with  the  expected  results 
(obtained  from  the  supplier  of  the  blind 
specimen),  and  direct  the  laboraton,'  to 
determine  the  reason  for  the 
discrepancy. 

(c)  If  the  unexpected  result  is  a  false 
positive,  you  must  provide  the 
laboratory  with  the  expected  results 
(obtained  from  the  supplier  of  the  blind 
specimen),  and  direct  the  laboratory  to 
determine  the  reason  for  the 
discrepancy.  You  must  also  notif\- 
ODAPC  of  the  discrepancy  by  telephone 
(202-366-3784)  or  e-mair(addresses  are 
listed  on  the  OD,\PC  web  site,  http:// 
www.dot.gov/ost/dapc).  ODAPC  will 
notify-  HHS  who  will  take  appropriate 
action. 

§40.107    Who  may  Inspect  laboratories? 

As  a  laboratory',  you  must  permit  an 
inspection,  with  or  without  prior  notice, 
by  ODAPC,  a  DOT  agency,  or  a  DOT- 
regulated  employer  that  contracts  with 
the  laboratory'  for  drug  testing  under  tho 
DOT  drug  testing  program,  or  the 
designee  of  such  an  employer. 

§40.109    What  documentation  must  the 
laboratory  keep,  and  for  how  long? 

(a)  As  a  laboratory-,  you  must  retain  all 
records  pertaining  to  each  employee 
urine  specimen  for  a  minimum  of  two 
years. 

(b)  As  a  laboratory,  you  must  also 
keep  for  two  years  employer-specific 
data  required  in  §40.111. 
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(c)  Within  the  two-year  period,  the 
MRO,  the  employee,  the  employer,  or  a 
DOT  agency  may  request  in  writing  that 
you  retain  the  records  for  an  additional 
period  of  time  (e.g.,  for  the  purpose  of 
preserving  evidence  for  litigation  or  a 
safety  investigation).  If  you  receive  such 
a  request,  you  must  comply  with  it.  If 
you  do  not  receive  such  a  request,  you 
may  discard  the  records  at  the  end  of 
the  two-year  period. 

§40.1 1 1     Wh«n  and  how  must  a  latMratofy 
disclose  statistical  summaries  and  other 
information  it  maintains? 

(a)  As  a  laboratory,  you  must  transmit 
an  aggregate  statistical  summary,  by 
employer,  of  the  data  listed  in  Appendix 
B  to  this  part  to  the  employer  on  a  semi- 
annual basis. 

(!)  The  summary  must  not  reveal  the 
identity  of  any  employee. 

(2)  In  order  to  avoid  sending  data 
from  which  it  is  likely  that  information 
about  an  employee's  test  result  can  be 
readily  inferred,  you  must  not  send  a 
summary  if  the  employer  has  fewer  than 
five  aggregate  tests  results. 

(3)  The  summar\-  must  be  sent  by 
lanuajy  20  of  each  year  for  July  1 
through  December  31  of  the  prior  year. 

(4)  The  summary  must  also  be  sent  by 
luly  20  of  each  year  for  January  1 
through  lune  30  of  the  current  year. 

(b)  When  the  employer  requests  a 
summary  in  response  to  an  inspection, 
audit,  or  review  by  a  DOT  agency,  you 
must  provide  it  unless  the  employer  had 
fewer  than  five  aggregate  test  results  In 
that  case,  you  must  send  the  employer 

a  report  indicating  that  not  enough 
testing  was  conducted  to  warrant  a 
summary.  You  may  transmit  the 
summary  or  report  by  hard  copy,  fax,  or 
other  electronic  means. 

(c)  You  must  also  release  information 
to  appropriate  parties  as  provided  in 
§^40.329  and  40  331 

§  40. 11 3  Where  is  other  Information 
concerning  lat>oratories  found  in  this 
regulation? 

You  can  find  more  information 
concerning  laboratories  in  several 
sections  of  this  part: 

t(40  3— Definition 

§  40.1. J — Prohibition  on  making  specimens 

availablB  for  other  purposes. 
§40.31 — Conflicts  of  interest  concerning 

collectors. 
S40.47 — Laboratory  rejections  of  lest  for 

improper  form. 
§  40.125 — Conflicts  of  interest  concerning 

MROs. 
§40.175 — Role  of  first  laboratory  in  split 

specimen  tests. 
•)40.177 — Role  of  second  laboratory  in  split 

spei  imen  tests  (drugs). 
§40.17^1 — Role  of  second  laboratory  in  split 

specimen  tests  (adulterants). 


§40.181 — Role  of  second  laboratory  in  split 

specimen  tests  (substitution). 
§§40  183-40.185— Transmission  of  split 

specimen  test  results  to  MRO 
§§40  201^0  205— Role  in  correcting  errors 
§40.329 — Release  of  information  to 

employees 
§40  331— Limits  on  release  of  infonnation. 
§40  355— Role  with  respect  to  other  service 

agents 

Subpart  G— Medical  Review  Officers 
and  the  Verification  Process 

§  40. 1 2 1     Who  is  qualified  to  act  as  an 
MRO? 

To  be  qualified  to  act  as  an  MRO  in 
the  DOT  drug  testing  program,  you  must 
meet  each  of  the  requirements  of  this 
section: 

(a)  Credentials  You  must  be  a 
licensed  physician  (Doctor  of  Medicine 
or  Osteopathy)  If  you  are  a  licensed 
physician  in  any  U.S..  Canadian,  or 
Mexican  jurisdiction  and  meet  the  other 
requirements  of  this  section,  you  are 
authorized  to  perform  MRO  services 
with  respect  to  all  covered  employees, 
wherever  they  are  located.  For  example, 
if  you  are  licensed  as  an  M.D.  in  one 
state  or  province  in  the  U.S.,  Canada,  or 
Mexico,  you  are  not  limited  to 
performing  MRO  functions  in  that  state 
or  province,  and  you  may  perform  MRO 
functions  for  employees  in  other  states 
or  provinces  without  becoming  licensed 
to  practice  medicine  in  the  other 
jurisdictions. 

(b)  Basic  knowledge.  You  must  be 
knowledgeable  in  the  following  areas: 

(1)  You  must  be  knowledgeable  about 
and  have  clinical  experience  in 
cimtrolled  substances  abuse  disorders, 
including  detailed  knowledge  of 
alternative  medical  explanations  for 
laboratory  confirmed  drug  test  results. 

(2)  You  must  be  knowledgeable  about 
issues  relating  to  adulterated  and 
substituted  specimens  as  well  as  the 
possible  medical  causes  of  specimens 
having  an  invalid  result. 

(3)  You  must  be  knowledgeable  about 
this  part,  the  DOT  MRO  Guidelines,  and 
the  DOT  agency  regulations  applicable 
to  the  employers  for  whom  you  evaluate 
drug  test  results,  and  you  must  keep 
current  on  any  changes  to  these 
materials  The  DOT  MRO  Guidelines 
(iiicument  is  available  from  ODAPC 
(Department  of  Transportation.  400  7th 
Street.  SW..  Room  10403,  Washington, 
DC  20590,  202-3B6-3784, or  on  the 
OD.\PC  web  site  (hUpJ / v^-h-w. dot.gov/ 
ost/dapc)). 

(c)  Qudlificdtion  training.  You  must 
receive  qualification  training  meeting 
the  requirements  of  this  paragraph  (c). 

(1)  Qualification  training  must 
provide  instruction  on  the  following 
subjects: 


(i)  Collection  procedures  for  urine 
specimens; 

(ii)  Chain  of  custody,  reporting,  and 
recordkeeping; 

(iii)  Interpretation  of  drug  and  validity 
tests  results; 

(iv)  The  role  and  responsibilities  of 
the  MRO  in  the  DOT  drug  testing 
program; 

(v)  The  interaction  with  other 
participants  in  the  program  (e.g.,  DERs. 
SAPs);  and 

(vi)  Provisions  of  this  part  and  DOT 
agency  rules  applying  to  employers  for 
whom  you  review  test  results,  including 
changes  and  updates  to  this  part  and 
DOT  agency  rules,  guidance, 
interpretations,  and  policies  affecting 
the  performance  of  MRO  functions,  as 
well  as  issues  that  MROs  confront  in 
carrying  out  their  duties  under  this  part 
and  DOT  agency  rules. 

(2)  Following  your  completion  of 
qualification  training  under  paragraph 
(c)(1)  of  this  section,  you  must 
satisfactorily  complete  an  examination 
administered  by  a  nationally-recognized 
MRO  certification  board  or  subspecialty 
board  for  medical  practitioners  in  the 
field  of  medical  review  of  DOT- 
mandated  drug  tests.  The  examination 
must  comprehensively  cover  all  the 
elements  of  qualification  training  listed 
in  paragraph  (c)(1)  of  this  section. 

(3)  The  following  is  the  schedule  for 
qualification  training  you  must  meet: 

(i)  If  you  became  an  MRO  before 
August  1.  2001.  and  have  already  met 
the  qualification  training  requirement, 
you  do  not  have  to  meet  it  again. 

(ii)  If  you  became  an  MRO  before 
August  1.  2001,  but  have  not  yet  met  the 
qualification  training  requirement,  you 
must  do  so  no  later  than  January  31. 
2003. 

(iii)  If  you  become  an  MRO  on  or  after 
August  1,  2001,  you  must  meet  the 
qualification  training  requirement 
before  you  begin  to  perform  MRO 
functions. 

(d)  Continuing  Education.  Diu-ing 
each  three-year  period  from  the  date  on 
which  you  satisfactorily  complete  the 
examination  under  paragraph  (c)(2)  of 
this  section,  you  must  complete 
continuing  education  consisting  of  at 
least  12  professional  development  hours 
(e.g.,  Continuing  Education  Medical 
Units)  relevant  to  performing  MRO 
functions. 

(1)  This  continuing  education  must 
include  material  concerning  new 
technologies,  interpretations,  recent 
guidance,  rule  changes,  and  other 
information  about  developments  in    • 
MRO  practice,  pertaining  to  the  DOT 
program,  since  the  time  you  met  the 
qualification  training  requirements  of 
this  section. 
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(2)  Your  continuing  education 
activities  must  include  assessment  tools 
to  assist  you  in  determining  whether 
you  have  adequately  learned  the 
material. 

(e)  Documentation.  You  must 
maintain  documentation  showing  that 
you  currently  meet  all  requirements  of 
this  section.  You  must  provide  this 
documentation  on  request  to  DOT 
agency  representatives  and  to  employers 
and  C/TPAs  who  are  using  or 
negotiating  to  use  yoiur  services. 

§40.123    What  are  the  MRO's 
responsibilities  in  tfie  DOT  drug  testing 
program? 

As  an  MRO,  you  have  the  following 
basic  responsibilities: 

(a)  Acting  as  an  independent  and 
impartial  "gatekeeper"  and  advocate  for 
the  accuracy  and  integrity  of  the  drug 
testing  process. 

(b)  Providing  a  quality  assurance 
review  of  the  drug  testing  process  for 
the  specimens  under  your  purview.  This 
includes,  but  is  not  limited  to: 

(1)  Ensuring  the  review  of  the  CCF  on 
all  specimen  collections  for  the 
purposes  of  determining  whether  there 
is  a  problem  that  may  cause  a  test  to  be 
cancelled  (see  §§40.199-40.203  ).  As  an 
MRO.  you  are  not  required  to  review 
laborator>'  internal  chain  of  custody 
documentation.  No  one  is  permitted  to 
cancel  a  test  because  you  have  not 
reviewed  this  documentation; 

(2)  Providing  feedback  to  employers, 
collection  sites  and  laboratories 
regarding  performance  issues  where 
necessary;  and 

(3)  Reporting  to  and  consulting  with 
the  ODAPC  or  a  relevant  DOT  agency 
when  you  wish  DOT  assistance  in 
resolving  any  program  issue.  As  an 
employer  or  service  agent,  you  are 
prohibited  from  limiting  or  attempting 
to  limit  the  MRO's  access  to  DOT  for 
this  purpose  and  from  retaliating  in  any 
way  against  an  MRO  for  discussing  drug 
testing  issues  with  DOT. 

(c)  You  must  determine  whether  there 
is  a  legitimate  medical  explanation  for 
confirmed  positive,  adulterated, 
substituted,  and  invalid  drug  tests 
results  from  the  laboratory. 

(d)  While  you  provide  medical  review 
of  employees'  test  results,  this  part  does 
not  deem  that  you  have  established  a 
doctor-patient  relationship  with  the 
employees  whose  tests  you  review. 

(e)  You  must  act  to  investigate  and 
correct  problems  where  possible  and 
notify  appropriate  parties  (e.g.,  HHS, 
DOT,  employers,  service  agents)  where 
assistance  is  needed,  (e.g.,  cancelled  or 
problematic  tests,  incorrect  results, 
problems  with  blind  specimens). 


(f)  You  must  ensure  the  timely  flow  of 
test  results  and  other  information  to 
employers. 

(g)  You  must  protect  the 
confidentiality  of  the  drug  testing 
information. 

(h)  You  must  perform  all  your 
functions  in  compliance  with  this  part 
and  other  DOT  agency  regulations. 

§  40.1 25    What  relationship  may  an  MRO 
have  with  a  laboratory? 

As  an  MRO.  you  may  not  enter  into 
any  relationship  with  an  employer's 
laboratory  that  creates  a  conflict  of 
interest  or  the  appearance  of  a  conflict 
of  interest  with  your  responsibilities  to 
that  employer.  You  may  not  derive  anv 
financial  benefit  by  having  an  employer 
use  a  specific  laboratory.  For  examples 
of  relationships  between  laboratories 
and  MROs  that  the  Department  views  as 
creating  a  conflict  of  interest  or  the 
appearance  of  such  a  conflict,  see 
§40.101(b). 

§40.127    What  are  the  MRO's  functions  in 
reviewing  negative  test  results? 

As  the  MRO,  you  must  do  the 
following  with  respect  to  negative  drug 
test  results  you  receive  from  a 
laboratory,  prior  to  verifying  the  result 
and  releasing  it  to  the  DER: 

(a)  Review  Copy  2  of  the  CCF  to 
determine  if  there  are  any  fatal  or 
correctable  errors  that  may  require  vou 
to  initiate  corrective  action  or  to  cancel 
the  test  (see  §§  40.199  and  40.203). 

(b)  Review  the  negative  laboratory  test 
result  and  ensure  that  it  is  consistent 
with  the  information  contained  on  the 
CCF. 

(c)  Before  you  report  a  negative  test 
result,  you  must  have  in  your 
possession  the  following  documents: 

(1)  Copy  2  of  the  CCF,  a  legible  copy 
of  it,  or  any  other  CCF  copy  containing 
the  employee's  signature;  and 

(2)  A  legible  copy  (fax,  photocopy, 
image)  of  Copy  1  of  the  CCF  or  the 
electronic  laboratory  results  report  that 
conveys  the  negative  laboratory'  test 
result. 

(d)  If  the  copy  of  the  documentation 
provided  to  you  by  the  collector  or 
laboratory  appears  unclear,  you  must 
request  that  the  collector  or  laboratory 
send  you  a  legible  copy. 

(e)  On  Copy  2  of  ths  CCF,  place  a 
check  mark  in  the  "Negative"  box  (Step 
6),  provide  your  name,  and  sign,  initial, 
or  stamp  and  date  the  ve'BTication 
statement. 

(f)  Report  the  result  in  a  confidential 
manner  (see  §§40.163-40.167). 

(g)  Staff  under  your  direct,  personal 
supervision  may  the  administrative 
functions  of  this  section  for  you.  but 
only  you  can  cancel  a  test. 


(1)  On  specimen  results  that  are 
reviewed  by  your  staff,  you  are 
responsible  for  assuring  the  quality  of 
their  work. 

(2)  You  are  required  to  personally 
review  at  least  5  percent  of  all  CCFs 
reviewed  by  your  staff  on  a  quarterly 
basis,  including  all  results  that  required 
a  corrective  action.  However,  you  need 
not  review  more  than  500  negative 
results  in  anv  quarter. 

(3)  Your  review  must,  as  a  minimum, 
include  the  CCF,  negative  laboratory  test 
result,  any  accompanying  corrective 
documents,  and  the  report  sent  to  the 
employer.  You  must  correct  any  errors 
that  you  discover.  You  must  take  action 
as  necessary  to  ensure  compliance  by 
your  staff  with  this  part  and  document 
your  corrective  action.  You  must  attest 
to  the  quality  assurance  review  by 
initialing  the  CCFs  that  you  review. 

(4)  You  must  make  these  CCFs  easily 
identifiable  and  retrievable  by  you  for 
review  by  DOT  agencies. 

§40.129    What  are  the  MRO  s  functions  in 
reviewing  lat>oratory  confirmed  positive, 
adulterated,  substituted,  or  invalid  drug  test 
results? 

(a)  As  the  MRO.  you  must  do  the 
following  with  respect  to  confirmed 
positive,  adulterated,  substituted,  or 
invalid  drug  tests  you  receive  from  a 
laboratory,  before  you  verif\'  the  result 
and  release  it  to  the  DER; 

(1)  Review  Copy  2  of  the  CCF  to 
determine  if  there  are  any  fatal  or 
correctable  errors  that  may  require  you 
to  cancel  the  test  (see  §§  40.199  and 
40.203).  Staff  under  your  direct, 
personal  supervision  may  conduct  this 
administrative  review  for  you,  but  only 
you  may  verif\'  or  cancel  a  test. 

(2)  Review  Copy  1  of  the  CCF  and 
ensure  that  it  is  consistent  with  the 
information  contained  on  Copy  2,  that 
the  test  result  is  legible,  and  that  the 
certifying  scientist  signed  the  form.  You 
are  not  required  to  review  any  other 
documentation  generated  by  the 
laboratory-  during  their  analysis  or 
handling  of  the  specimen  (e.g..  the 
laborator\'  internal  chain  of  custody). 

(3)  If  the  copy  of  the  documentation 
provided  to  you  by  the  collector  or 
laboratory  appears  unclear,  you  must 
request  that  the  collector  or  laboratory 
send  you  a  legible  copy. 

(4)  Except  in  the  circumstances 
spelled  out  in  §40.133  .  conduct  a 
verification  interview.  This  inter%'iew 
must  include  direct  contact  in  person  or 
by  telephone  between  you  and  the 
employee.  You  may  initiate  the 
verification  process  based  on  the 
laboratory'  results  report. 

(5)  Verif>'  the  test  result  as  either 
negative,  positive,  test  cancelled,  or 
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refusal  to  test  because  nf  adulteration  or 
substitution,  consistent  vvith  the 
requirements  of  §§40.135-40.145  and 
40.159 

(b)  Before  vou  report  a  verified 
negative,  positive,  test  cancelled,  refusal 
to  test  because  of  adulteration  or 
substitution,  vou  must  have  in  your 
possession  the  following  documents: 

(1)  Copv  2  of  the  C.CT.  a  legible  copy 
of  if.  or  anv  other  CCF  copy  containing 
the  emplovee's  signature;  and 

(2|  A  legible  copy  (fax.  photocopy, 
image)  of  Copy  1  of  the  CCF.  containing 
the  certifying  scientist's  signature 

(c)  With  respect  to  verified  positive 
test  results,  place  a  check  mark  m  the 
•'Positive'  bo.x  (Step  6)  on  Copy  2  of  the 
CCF.  indicate  the  drug(s)'  metabolite(s) 
detected  on  the    Remarks'  line,  sign 
and  date  the  verification  statement. 

(d)  Report  the  result  in  a  confidential 
manner  (see  §§40.163-40.167  ). 

(e)  With  respect  to  adulteration  or 
substitution  test  results,  check  the 

"refusal  to  test  because:"  box  (Step  6)  on 
Copy  2  of  the  CCF.  check  the 

"Adulterated"  or  "Substituted  '  box,  as 
appropriate,  make  appropriate 
annotation  in  the    Remarks  "  line,  sign 
and  date  the  verification  statement. 

(f)  As  the  MRO.  vour  actions 
concerning  reporting  c(mfirmed 
positive,  adulterated,  or  substituted 
results  to  the  employer  before  you  have 
completed  the  verification  process  are 
also  governed  by  the  stand-down 
provisions  of  §40.21  . 

(1)  If  an  employer  has  a  stand-down 
policv  that  meets  the  retjuirements  of 
§40.21  .  vou  mav  report  to  the  HER  that 
vou  have  received  an  employee's 
laboratorv  confirmed  positive, 
adulterated,  or  substituted  test  result, 
consistent  with  the  terms  of  the  waiver 
the  employer  received.  You  must  not 
provide  any  furtht^r  details  about  the 
test  result  (fg.  the  name  of  the  drug 
involved). 

(2)  If  the  employer  d'les  not  have  a 
stand-down  policv  that  meets  the 
requirements  of  §40.21  .  you  must  imt 
inform  the  employer  that  you  have 
received  an  employee's  laboratory 
confirmed  positive,  adulterated,  or 
substituted  test  result  until  you  verify 
the  test  result.  For  example,  as  an  MRO 
employed  directly  by  a  company,  yon 
must  not  tell  anyone  on  the  company's 
staff  or  management  that  you  have 
received  an  employee's  laboratorv 
confirmed  test  result. 

§40.131     How  does  the  MRO  or  DER  notify 
an  employee  of  the  verification  process 
after  a  confirmed  positive,  adulterated, 
substituted,  or  invalid  test  result? 

(a)  When,  as  the  MRCl,  you  receive  a 
confirmed  positive,  adulterated. 


substituted,  or  invalid  test  result  from 
the  laboratory,  vou  must  contact  the 
employee  direc  tlv  {i  e..  actually  talk  to 
the  employee),  on  a  confidential  basis. 
to  determine  whether  the  employee 
wants  to  discuss  the  test  result.  In 
making  this  contact,  you  must  explain 
to  thi-  employee  that,  if  he  or  she 
declines  to  discuss  the  result,  you  will 
verify  the  test  as  positive  or  as  a  refusal 
t(i  test  because  of  adulteration  or 
substitution,  as  applicable. 

(b)  As  the  MRO,  staff  under  your 
persdnal  supervision  may  conduct  this 
initial  contact  for  you. 

(11  This  staff  contact  must  be  limited 
to  scheduling  the  discussion  between 
vou  and  the  employee  and  explaining 
the  ciiiist'()uences  of  the  employee's 
declining  to  speak  with  you  [i.e..  that 
the  MRO  will  verify  the  test  without 
input  from  the  employee),  if  the 
employee  declines  to  speak  with  you, 
the  staff  person  must  document  the 
imiplovee's  decision,  including  the  date 
and  time. 

(2)  A  staff  person  must  not  gather  any 
medical  information  or  information 
concerning  possible  explanations  for  the 
test  result. 

(3)  .\  staff  person  may  advise  an 
employee  to  have  medical  information 
[e.g..  prescriptions,  information  forming 
the  basis  of  a  legitimate  medical 
explanation  for  a  confirmed  positive  test 
result)  ready  to  present  at  the  interview 
with  the  MRO. 

(4)  .Since  you  are  riKjuired  to  speak 
personally  with  the  employee,  face-to- 
face  or  on  the  phone,  your  staff  must  not 
inquire  if  the  employee  wishes  to  speak 
with  you. 

(c)  ,As  the  MRO,  you  or  vour  staff 
must  make  reasonable  efforts  to  reach 
the  emplovcte  at  the  day  and  evening 
telephiine  numbers  listed  on  the  CCF. 
Reasonable  efforts  include,  as  a 
minimum,  three  attempts,  spaced 
reasonably  over  a  24-hour  period,  to 
reach  the  employee  at  the  day  and 
evening  telephone  numbers  listed  on 
the  t'CF.  If  you  or  your  staff  cannot 
reach  the  employee  directly  after 
making  these  efforts,  you  or  your  staff 
must  take  the  following  steps: 

(1)  Do(  ument  the  efforts  you  made  to 
contact  the  employee,  including  dates 
and  times.  If  both  phone  numbers  are 
incorrect  (e,g  .  disconnected,  wrong 
number),  you  may  take  the  actions  listed 
in  paragraph  (riT(2)  of  this  section 
without  waiting  the  full  24-hour  period. 

(2)  Contact  the  DER.  instructing  the 
DER  to  contact  the  employee. 

(i)  You  must  simply  direct  the  DER  to 
inform  the  employee  to  ctmtact  you. 

(ii)  You  must  not  inform  the  DER  that 
the  employee  has  a  confirmed  positive. 


adulterated,  substituted,  or  invalid  test 
result. 

(iii)  You  must  document  the  dates  and 
times  of  your  attempts  to  contact  the 
DER,  and  you  must  document  the  name 
of  the  DER  you  contacted  and  the  date 
and  time  of  the  contact. 

(d)  As  the  DER.  you  must  attempt  to 
contact  the  employee  immediately, 
using  procedures  that  protect,  as  much 
as  possible,  the  confidentiality  of  the 
MRO's  request  that  the  employee 
contact  the  MRO.  If  you  successfully 
contact  the  employee  (i.e..  actually  talk 
to  the  employee),  you  must  document 
the  date  and  time  of  the  contact,  and 
inform  the  MRO.  You  must  inform  the 
employee  that  he  or  she  must  contact 
the  MRO  within  the  next  72  hours  and 
tell  the  employee  the  consequences  of 
failing  to  do  so  (see  §  40.133(a)(2)). 

(1)  As  the  DER,  you  must  not  inform 
anyone  else  working  for  the  employer 
that  vou  are  seeking  to  contact  the 
employee  on  behalf  of  the  MRO. 

(2)  If,  as  the  DER,  you  have  made  all 
reasonable  efforts  to  contact  the 
employee  but  failed  to  do  so,  you  may 
place  the  employee  on  temporary 
medically  unqualified  status  or  medical 
leave.  Reasonable  efforts  include,  as  a 
minimum,  three  attempts,  spaced 
reasonably  over  a  24-hour  period,  to 
reach  the  employee  at  the  day  and 
evening  telephone  numbers  listed  on 
the  CCF. 

(i)  As  the  DER.  you  must  document 
the  dates  and  times  of  these  efforts. 

(ii)  If,  as  the  DER,  you  are  unable  to 
contact  the  employee  within  this  24- 
hour  period,  you  must  leave  a  message 
for  the  employee  by  any  practicable 
means  [e  g.,  voice  mail,  e-mail,  letter)  to 
c:ontact  the  MRO  and  inform  the  MRO 
of  the  date  and  time  of  this  attempted 
contact. 

§  40.133    Under  what  circumstances  may 
the  MRO  verify  a  test  as  positive,  or  as  a 
refusal  to  test  because  of  adulteration  or 
substitution,  without  interviewing  the 
employee? 

(a)  As  the  MRO,  you  normally  may 
verif\'  a  confirmed  positive  test  (for  any 
drug  or  drug  metabolite,  including 
opiates),  or  as  a  refusal  to  test  because 
of  adulteration  or  substitution,  only 
aftei  interviewing  the  employee  as 
provided  in  §§40.135-40.145  . 
However,  there  are  three  circumstances 
in  which  you  may  verify  such  a  result 
without  an  interview: 

(1)  You  may  verify  a  test  result  as  a 
positive  or  refusal  to  test,  as  applicable, 
if  the  employee  expressly  declines  the 
opportunity  to  discuss  the  test  with  you. 
You  must  maintain  complete 
documentation  of  this  occurrence, 
including  notation  of  informing,  or 
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attempting  to  inform,  the  employee  of 
the  consequences  of  not  exercising  the 
option  to  speak  with  the  you. 

(2)  You  may  verify  a  test  result  as  a 
positive  or  refusal  to  test,  as  applicable, 
if  the  DER  has  successfully  made  and 
documented  a  contact  with  the 
employee  and  instructed  the  employee 
to  contact  you  and  more  than  72  hours 
have  passed  since  the  time  the  DER 
contacted  the  employee, 

(3)  You  may  verify  a  test  result  as  a 
positive  or  refusal  to  test,  as  applicable. 
if  neither  you  nor  the  DER,  after  making 
and  documenting  all  reasonable  efforts, 
has  been  able  to  contact  the  employee 
within  ten  days  of  the  date  on  which  the 
MRO  receives  the  confirmed  test  result 
from  the  laboratory. 

(b)  As  the  MRO,  when  you  verify  a 
test  result  as  a  positive  or  refusal  to  test 
under  this  section,  you  must  document 
the  date,  time  and  reason,  following  the 
instructions  in  §  40.163  . 

(c)  As  the  MRO,  after  you  have 
verified  a  test  result  as  a  positive  or 
refusal  to  test  under  this  section  and 
reported  the  result  to  the  DER,  you  must 
allow  the  employee  to  present 
information  to  you  within  60  days  of  the 
verification  documenting  that  serious 
illness,  injury,  or  other  circumstances 
unavoidably  precluded  contact  with  the 
MRO  and /or  DER  in  the  times  provided. 
On  the  basis  of  such  information,  you 
may  reopen  the  verification,  allowing 
the  employee  to  present  information 
concerning  whether  there  is  a  legitimate 
medical  explanation  for  the  confirmed 
test  result. 

§  40.1 35    What  does  the  MRO  tell  the 
employee  at  the  t>eglnning  of  the 
verification  Interview? 

(a)  As  the  MRO,  you  must  tell  the 
employee  that  the  laboratory  has 
determined  that  the  employee's  test 
result  was  positive,  adulterated, 
substituted,  or  invalid,  as  applicable. 
You  must  also  tell  the  employee  of  the 
drugs  for  which  his  or  her  specimen 
tested  positive,  or  the  basis  for  the 
finding  of  adulteration  or  substitution. 

(b)  You  must  explain  the  verification 
interview  process  to  the  employee  and 
inform  the  employee  that  your  decision 
will  be  based  on  information  the 
employee  provides  in  the  interview. 

(c)  You  must  explain  that,  if  further 
medical  evaluation  is  needed  for  the 
verification  process,  the  employee  must 
comply  with  your  request  for  this 
evaluation  and  that  failure  to  do  so  is 
equivalent  of  expressly  declining  to 
discuss  the  test  result. 

(d)  As  the  MRO,  you  must  warn  an 
employee  who  has  a  confirmed  positive, 
adulterated,  substituted  or  invalid  test 
that  you  are  required  to  provide  to  third 


parties  drug  test  result  information  and 
medical  information  affecting  the 
performance  of  safety-sensitive  duties 
that  the  employee  gives  you  in  the 
verification  process  without  the 
employee's  consent  (see  §40.327). 

(1)  You  must  give  this  warning  to  the 
employee  before  obtaining  any  medical 
information  as  part  of  the  verification 
process. 

(2)  For  purposes  of  this  paragraph  (d). 
medical  information  includes 
information  on  medications  or  other 
substances  affecting  the  performance  of 
safety-sensitive  duties  that  the  employee 
reports  using  or  medical  conditions  the 
employee  reports  having. 

(3)  For  purposes  of  this  paragraph  (d), 
the  persons  to  whom  this  information 
may  be  provided  include  the  employer, 
a  SAP  evaluating  the  employee  as  part 
of  the  return  to  duty  process  (see 

§  40.293(g)),  DOT,  another  Federal 
safety  agency  (e.g.,  the  NTSB),  or  any 
state  safety  agency  as  required  by  state 
law. 

(e)  You  must  also  advise  the  employee 
that,  before  informing  any  third  party 
about  any  medication  the  employee  is 
using  pursuant  to  a  legally  valid 
prescription  under  the  Controlled 
Substances  Act,  you  will,  if  the 
employee  consents,  contact  the 
prescribing  physician  to  determine  if 
the  medication  can  be  changed  to  one 
that  does  not  make  the  employee 
medically  unqualified  or  does  not  pose 
a  significant  safety  risk. 

§40.137    On  what  basis  does  the  MRO 
verify  test  results  involving  marijuana, 
cocaine,  amphetamines,  or  PCP? 

(a)  As  the  MRO,  you  must  verify'  a 
confirmed  positive  test  result  for 
marijuana,  cocaine,  amphetamines,  and/ 
or  PCP  unless  the  employee  presents  a 
legitimate  medical  explanation  for  the 
presence  of  the  drug(s)/metabolite(s)  in 
his  or  her  system. 

(b)  You  must  offer  the  employee  an 
opportunity  to  present  a  legitimate 
medical  explanation  in  all  cases. 

(c)  The  employee  has  the  burden  of 
proof  that  a  legitimate  medical 
explanation  exists.  The  employee  must 
present  information  meeting  this  burden 
at  the  time  of  the  verification  interview. 
As  the  MRO.  you  have  discretion  to 
extend  the  time  available  to  the 
employee  for  this  purpose  for  up  to  five 
days  before  verifying  the  test  result,  if 
you  determine  that  there  is  a  reasonable 
basis  to  believe  that  the  employee  will 
be  able  to  produce  relevant  evidence 
concerning  a  legitimate  medical 
explanation  within  that  time. 

(d)  If  you  determine  that  there  is  a 
legitimate  medical  explanation,  you 
must  verify  the  test  result  as  negative. 


Otherwise,  you  must  verify'  the  test 
result  as  positive. 

(e)  In  determining  whether  a 
legitimate  medical  explanation  exists, 
you  may  consider  the  employee's  use  of 
a  medication  from  a  foreign  country'. 
You  must  exercise  your  professional 
judgment  consistently  with  the 
following  principles: 

(1)  There  can  be  a  legitimate  medical 
explanation  only  with  respect  to  a 
substance  that  is  obtained  legally  in  a 
foreign  country. 

(2)  There  can  be  a  legitimate  medical 
explanation  only  with  respect  to  a 
substance  that  has  a  legitimate  medical 
use.  Use  of  a  drug  of  abuse  (e.g..  heroin. 
PCP.  marijuana)  or  any  other  substance 
(see  §40.151(0  and  (gj)  that  cannot  be 
viewed  as  having  a  legitimate  medical 
use  can  never  be  the  basis  for  a 
legitimate  medical  explanation,  even  if 
the  substance  is  obtained  legally  in  a 
foreign  country'. 

(3)  Use  of  the  substance  can  form  the 
basis  of  a  legitimate  medical 
explanation  only  if  it  is  used 
consistently  with  its  proper  emd 
intended  medical  purpose. 

(4)  Even  if  you  find  that  there  is  a 
legitimate  medical  explanation  under 
this  paragraph  (e)  and  verify  a  test 
negative,  you  may  have  a  responsibility 
to  raise  fitness-for-duty  considerations 
with  the  employer  (s^  §  40.327). 

§  40.1 39    On  what  basis  does  the  MRO 
verify  test  results  involving  opiates? 

As  the  MRO.  you  must  proceed  as 
follows  when  you  receive  a  laboratory 
confirmed  positive  opiate  result: 

(a)  If  the  laboratory  detects  the 
presence  of  6-acetylmorphine  (6-AM)  in 
the  specimen,  you  must  verify  the  test 
result  positive. 

(b)  In  the  absence  of  6-AM,  if  the 
laboratory  detects  the  presence  of  either 
morphine  or  codeine  at  15,000  ng/mL  or 
above,  you  must  verify  the  test  result 
positive  unless  the  employee  presents  a 
legitimate  medical  explanation  for  the 
presence  of  the  drug  or  drug  metabolite 
in  his  or  her  system,  as  in  the  case  of 
other  drugs  (see  §40.137).  Consumption 
of  food  products  (e.g..  poppy  seeds) 
must  not  be  considered  a  legitimate        , 
medical  explanation  for  the  employee 
having  morphine  or  codeine  at  these 
concentrations. 

(c)  For  all  other  opiate  positive 
results,  you  must  verify  a  confirmed 
positive  test  result  for  opiates  only  if 
you  determine  that  there  is  clinical 
evidence,  in  addition  to  the  urine  test, 
of  unauthorized  use  of  any  opium, 
opiate,  or  opium  derivative  (i.e.. 
morphine,  heroin,  or  codeine). 

(1)  As  an  MRO.  it  is  your 
responsibility  to  use  your  best 
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professional  dnd  ethir.dl  luiigoment  ami 
discretion  to  determine  whether  there  is 
clinical  evidence  of  unauthorized  use  of 
opiates.  Examples  of  information  that 
you  mav  consider  in  making  this 
judgement  include,  but  are  not  limited 
to,  the  following: 

(i)  Recent  needle  tracks. 

(ii)  Behavioral  and  psychological 
signs  of  acute  opiate  intoxication  or 
withdrawal: 

(iii)  Clinical  history  of  unauthorized 
use  recent  enough  to  have  produced  the 
laboratorv  test  result; 

(iv)  Use  of  a  medication  from  a  foreign 
country.  See  §  40.137(e)  for  guidance  on 
how  to  make  this  determination. 

(2)  In  order  to  establish  the  clinical 
evidence  referenced  in  paragraphs 
(c)(l)(i)  and  (ii)  of  this  section,  personal 
observation  of  the  employee  is  essential 

(i)  Therefore,  you.  as  the  MRC).  must 
conduct,  or  cause  another  phvsician  to 
conduct,  a  face-to-face  examination  of 
the  employee. 

(ii)  No  face-to- face  examination  is 
needed  in  establishing  the  clinical 
evidence  referenced  in  paragraph 
(c)(l  )(iii)  or  (iv)  of  this  section. 

(3)  To  be  the  basis  of  a  verified 
positive  result  for  opiates,  the  clinical 
evidence  vou  find  must  concern  a  drug 
that  the  laboratorv'  found  in  the 
specimen.  (For  example,  if  the  test 
confirmed  the  presence  of  codeine,  and 
the  employee  admits  to  unauthorized 
use  of  hvdrocodone,  you  do  not  have 
grounds  for  verifying  the  test  positive. 
The  admission  must  be  for  the 
substance  that  was  found). 

(4)  .\s  the  MRO.  vou  have  the  burden 
of  establishing  that  there  is  clinical 
evidence  of  unauthorized  use  of  opiates 
referenced  in  this  paragraph  (c)   If  vou 
cannot  make  this  determination  [e.g.. 
there  is  not  sufficient  clinical  evidence 
or  histon.'),  you  must  verify  the  test  as 
negative.  The  employee  does  not  need 
to  show  vou  that  a  legitimate  medical 
explanation  exists  if  no  clinical 
evidence  is  established. 

§40.141     How  does  the  MRO  Obtain 
information  for  the  verification  decision'' 

A>  the  MRO.  vou  must  do  the 
following  as  you  make  the 
determinations  needed  for  a  verification 
decision: 

(a)  You  must  conduct  a  medical 
interview  You  must  review  the 
employees  medical  history  and  any 
other  relevant  biomedical  factors 
presented  to  vou  bv  the  employee.  You 
mav  direct  the  employee  to  undergo 
further  medical  evaluation  by  vou  or 
another  physician. 

(b)  If  the  ^'mployee  asserts  that  the 
presence  of  a  drug  or  drug  metabolite  in 
his  or  her  specimen  results  from  taking 


prescription  meilication.  you  must 
review  ami  take  all  reasonable  and 
necessar>-  steps  to  verify  the 
authenticity  of  all  medical  records  the 
employee  provides.  You  may  contact 
the  employee's  physician  or  other 
relevant  medical  personnel  for  further 
information. 

§40.143     [Reserved] 

§40.145    On  what  basis  does  the  MRO 
verify  test  results  involving  adulteration  or 
substitution? 

(a)  As  an  MRO.  when  you  receive  a 
laboratorv  report  that  a  specimen  is 
adulterated  or  substituted,  you  must 
treat  that  report  in  the  same  way  you 
treat  the  laboratory's  report  of  a 
confirmed  positive  test  for  a  drug  or 
drug  metabolite. 

(b)  You  must  follow  the  same 
proiedures  used  for  verification  of  a 
confirmed  positive  test  for  a  drug  or 
drug  metabolite  (see  §§40.129-40.135, 
40  141.  40. 1.51).  except  as  otherwise 
providetl  in  this  section. 

(c)  In  the  verification  interview,  you 
must  explain  the  laboratory  findings  to 
the  employee  and  address  technical 
questions  or  issues  the  employee  may 
raise. 

(d)  You  must  offer  the  employee  the 
opportunity  to  present  a  legitimate 
medical  explanation  for  the  laboratory' 
findings  with  respect  to  presence  of  the 
adulterant  in,  or  the  creatinine  and 
specific  gravity  findings  for.  the 

spe(  imen. 

(e)  The  employee  has  the  burden  of 
proof  that  there  is  a  legitimate  medical 
explanation. 

( 1 1  To  meet  this  burden  in  the  case  of 
an  adulterated  specimen,  the  employee 
must  demonstrate  that  the  adulterant 
found  by  the  laboratory  '-ntered  the 
specimen  through  physiological  means. 

(2)  To  meet  this  burden  in  the  case  of 
a  substituted  specimen,  the  employee 
must  demonstrate  that  he  or  she  did 
produce  or  c;t)uld  have  produced  urine, 
through  physiological  means,  meeting 
the  creatinine  and  specific  gravity 
criteria  of  §  40.93(b). 

(3)  The  employee  must  present 
information  meeting  this  burden  at  the 
time  of  the  verification  interview.  ,-\s  the 
MRO,  vou  have  discretion  to  extend  the 
time  available  to  the  employee  for  this 
purpose  for  up  to  five  days  before 
veriK'ing  the  specimen,  if  you  determine 
that  there  is  a  reasonable  basis  to  believe 
that  the  employee  will  be  able  to 
produce  relevant  evidence  supporting  a 
legitimate  medical  explanation  within 
that  time. 

(f)  As  the  MRO  or  the  employer,  you 
are  not  responsible  for  arranging, 
conducting,  or  paying  for  any  studies. 


examinations  or  analyses  to  determine 
whether  a  legitimate  medical 
explanation  exists. 

(g)  As  the  MRO,  you  must  exercise 
your  best  professional  judgment  in 
deciding  whether  the  employee  has 
e.stablished  a  legitimate  medical 
explanation. 

(1 )  If  vou  determine  that  the 
employee's  explanation  does  not 
present  a  reasonable  basis  for 
(oncluding  that  there  may  be  a 
legitimate  medical  explanation,  you 
must  report  the  test  to  the  DER  as  a 
verified  refusal  to  test  because  of 
adulteration  or  substitution,  as 
applicable. 

(2)  If  you  believe  that  the  employee's 
explanation  may  present  a  reasonable 
basis  for  concluding  that  there  is  a 
legitimate  medical  explanation,  you 
must  direct  the  employee  to  obtain, 
within  the  five-day  period  set  forth  in 
paragraph  (e)(3)  of  this  section,  a  further 
medical  evaluation.  This  evaluation 
must  be  performed  by  a  licensed 
phvsician  (the  "referral  physician  "). 
acceptable  to  vou.  with  expertise  in  the 
medical  issues  raised  by  the  employee's 
explanation.  (The  MRO  may  perform 
this  evaluation  if  the  MRO  has 
appropriate  expertise.) 

(i)  As  the  MRO  or  employer,  you  are 
not  responsible  for  finding  or  paying  a 
referral  physician.  However,  on  request 
of  the  employee,  you  must  provide 
reasonable  assistance  to  the  employee's 
efforts  to  find  such  a  physician.  The 
final  choice  of  the  referral  physician  is 
the  employee's,  as  long  as  the  physician 
is  acceptable  to  you. 

(ii)  As  the  MRO,  you  must  consult 
with  the  referral  physician,  providing 
guidance  to  him  or  her  concerning  his 
or  her  responsibilities  under  this 
section.  As  part  of  this  consultation,  you 
must  provide  the  following  information 
to  the  referral  physician: 

(A)  That  the  employee  was  required  to 
take  a  DOT  drug  test,  but  the  laboratory 
reported  that  the  specimen  was 
adulterated  or  substituted,  which  is 
treated  as  a  refusal  to  test; 

(B)  The  consequences  of  the 
appropriate  DOT  agency  regulation  for 
refiising  to  take  the  required  drug  test: 

(C)  That  the  referral  physician  must 
agree  to  follow  the  requirements  of 
paragraphs  (g)(3)  through  (g)(4)  of  this 
section;  and 

(D)  That  the  referral  physician  must 
provide  you  with  a  signed  statement  of 
his  or  her  recommendations. 

(3)  As  the  referral  physician,  you  must 
evaluate  the  employee  and  consider  any 
evidence  the  employee  presents 
concerning  the  employee's  medical 
explanation.  You  may  conduct 
additional  tests  to  determine  whether 


there  is  a  legitimate  medical 
explanation.  Any  additional  urine  tests 
must  be  performed  in  an  HHS-certified 
laboratory. 

(4)  As  the  referral  physician,  you  must 
then  make  a  written  recommendation  to 
the  MRO  about  whether  the  MRO 
should  determine  that  there  is  a 
legitimate  medical  explanation.  As  the 
MRO,  you  must  seriously  consider  and 
assess  the  referral  physician's 
recommendation  in  deciding  whether 
there  is  a  legitimate  medical 
explanation. 

(5)  As  the  MRO.  if  you  determine  that 
there  is  a  legitimate  medical 
explanation,  you  must  cancel  the  test 
and  inform  ODAPC  in  writing  of  the 
determination  and  the  basis  for  it  (e.g., 
referral  physician's  findings,  evidence 
produced  by  the  employee). 

(6)  As  the  MRO,  if  you  determine  that 
there  is  not  a  legitimate  medical 
explanation,  you  must  report  the  test  to 
the  DER  as  a  verified  refusal  to  test 
because  of  adulteration  or  substitution. 

(h)  The  following  are  examples  of 
types  of  evidence  an  employee  could 
present  to  support  an  assertion  of  a 
legitimate  medical  explanation  for  a 
substituted  result. 

(1)  Medically  valid  evidence 
demonstrating  that  the  employee  is 
capable  of  physiologically  producing 
urine  meeting  the  creatinine  and 
specific  gravity  criteria  of  §40. 93(b)  . 

(i)  To  be  regarded  as  medically  valid, 
the  evidence  must  have  been  gathered 
using  appropriate  methodology  and 
controls  to  ensure  its  accuracy  and 
reliability. 

(ii)  Assertion  by  the  employee  that  his 
or  her  personal  characteristics  (e.g..  with 
respect  to  race,  gender,  weight,  diet, 
working  conditions)  are  responsible  for 
the  substituted  result  does  not,  in  itself, 
constitute  a  legitimate  medical 
explanation.  To  make  a  case  that  there 
is  a  legitimate  medical  explanation,  the 
employee  must  present  evidence 
showing  that  the  cited  personal 
characteristics  actually  result  in  the 
physiological  production  of  urine 
meeting  the  creatinine  and  specific 
gravity  criteria  of  §40. 93(b) , 

(2)  Information  from  a  medical 
evaluation  under  paragraph  (g)  of  this 
section  that  the  individual  has  a 
medical  condition  that  has  been 
demonstrated  to  cause  the  employee  to 
physiologically  produce  urine  meeting 
the  creatinine  and  specific  gravity 
criteria  of  §40.93(bl  . 

(i)  A  finding  or  diagnosis  by  the 
physician  that  an  employee  has  a 
medical  condition,  in  itself,  does  not 
constitute  a  legitimate  medical 
explanation. 


(ii)  To  establish  there  is  a  legitimate 
medical  explanation,  the  employee  must 
demonstrate  that  the  cited  medical 
condition  actually  results  in  the 
physiological  production  of  urine 
meeting  the  creatinine  and  specific 
gravity  criteria  of  §  40.93(b)  . 

§40.147    [Reserved] 

§40.149    May  the  MRO  change  a  verified 
positive  drug  test  result  or  refusal  to  test? 

(a)  As  the  MRO,  you  may  change  a 
verified  positive  or  refusal  to  test  drug 
test  result  only  in  the  following 
situations: 

(1)  When  you  have  reopened  a 
verification  that  was  done  without  an 
interview  with  an  employee  (see 

§  40.133(c)). 

(2)  If  you  receive  information,  not 
available  to  you  at  the  time  of  the 
original  verification,  demonstrating  that 
the  laboratory  made  an  error  in 
identifying  (e.g.,  a  paperwork  mistake) 
or  testing  (e.g.,  a  false  positive  or 
negative)  the  employee's  primary  or 
split  specimen.  For  example,  suppose 
the  laboratory  originally  reported  a 
positive  test  result  for  Employee  X  and 
a  negative  result  for  Employee  Y.  You 
verified  the  test  results  as  reported  to 
you.  Then  the  laboratory  notifies  vou 
that  it  mixed  up  the  two  test  results,  and 
X  was  really  negative  and  Y  was  really 
positive.  You  would  change  X's  test 
result  from  positive  to  negative  and 
contact  Y  to  conduct  a  verification 
interview. 

(3)  If,  within  60  days  of  the  original 
verification  decision — 

(i)  You  receive  information  that  could 
not  reasonably  have  been  provided  to 
you  at  the  time  of  the  decision 
demonstrating  that  there  is  a  legitimate 
medical  explanation  for  the  presence  of 
drug(s)/metabolite(s)  in  the  employee's 
specimen:  or 

(ii)  You  receive  credible  new  or 
additional  evidence  that  a  legitimate 
medical  explanation  for  an  adulterated 
or  substituted  result  exists. 

Example  to  Paragraph  Iall3l:  If  the 
employee's  physician  provides  you  a  valid 
prescription  that  he  or  she  failed  to  find  at 
the  time  of  the  original  verification,  you  may 
change  the  test  result  from  positive  to 
negative  if  you  conclude  that  the  prescription 
provides  a  legitimate  medical  explanation  for 
the  drug(s)/  metaboIite(s]  in  the  employee's 
specimen. 

(4)  If  you  receive  the  information  in 
paragraph  (a)(3)  of  this  section  after  the 
60-day  period,  you  must  consult  with 
ODAPC  prior  to  changing  the  result. 

(5)  When  you  have  made  an 
administrative  error  and  reported  an 
incorrect  result. 


(b)  If  you  change  the  result,  you  must 
immediately  notifv'  the  DER  in  writing, 
as  provided  in  §§40.163^0.165. 

(c)  You  are  the  only  person  permitted 
to  change  a  verified  test  result. 

§40.151     What  are  MROs  prohibited  from 
doing  as  part  of  the  verification  process? 

As  an  MRO.  you  are  prohibited  from 
doing  the  following  as  part  of  the 
verification  process: 

(a)  You  must  not  consider  any 
evidence  from  tests  of  urine  samples  or 
other  body  fluids  or  tissues  {e.g..  blood 
or  hair  samples)  that  are  not  collected  or 
tested  in  accordance  with  this  pari.  For 
example,  if  an  employee  tells  you  he 
went  to  his  own  physician,  provided  a 
urine  specimen,  sent  it  to  a  laboratorv. 
and  received  a  negative  test  result  or  a 
DNA  test  result  questioning  the  identity 
of  his  DOT  specimen,  you  are  required 
to  ignore  this  test  result. 

(b)  In  reviewing  the  CCF,  you  must 
not  consider  evidence  extrinsic  to  the 
CCF  in  determining  whether  the  test  is 
valid.  For  example,  you  must  review- 
only  what  is  on  the  face  of  the  CCF  for 
this  purpose,  not  assertions  by  the 
employee  that  the  CCF  does  not 
accurately  reflect  what  happened  at  the 
collection  site. 

(c)  It  is  not  your  function  to  determine 
whether  the  employer  should  have 
directed  that  a  test  occur.  For  example, 
if  an  employee  tells  you  that  the 
employer  misidentified  her  as  the 
subject  of  a  random  test,  or  directed  her 
to  take  a  reasonable  suspicion  or  post- 
accident  test  without  proper  grounds 
under  a  DOT  agency  drug  or  alcohol 
regulation,  you  must  inform  the 
employee  that  you  cannot  play  a  role  in 
deciding  these  issues. 

(d)  It  is  not  your  function  to  consider 
explanations  of  confirmed  positive, 
adulterated,  or  substituted  test  results 
that  would  not,  even  if  true,  constitute 
a  legitimate  medical  explanation.  For 
example,  an  employee  may  tell  you  that 
someone  slipped  amphetamines  into  her 
drink  at  a  party,  that  she  unknow'ingly 
ingested  a  marijuana  brownie,  or  that 
she  traveled  in  a  closed  car  with  se\eral 
people  smoking  crack.  MROs  are 
unlikely  to  be  able  to  verify  the  facts  of 
such  passive  or  unknowing  ingestion 
stories.  Even  if  true,  such  stories  do  not 
present  a  legitimate  medical 
explanation.  Consequently,  you  must 
not  declare  a  test  as  negative  based  on 
an"  explanation  of  this  kind. 

(e)  You  must  not  verify  a  test  negative 
based  on  information  that  a  physician 
recommended  that  the  employee  use  a 
drug  listed  in  Schedule  I  of  the 
Controlled  Substances  Act.  (e.g.,  under 
a  state  law  that  purports  to  authorize 
such  recommendations,  such  as  the 
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"medical  marijuana"  laws  that  some 
states  have  adopted). 

in  You  must  not  accept  an  assertion 
of  consumption  or  other  use  of  a  hemp 
or  other  non-prescription  marijuana- 
related  product  as  a  basis  for  verifying 
a  marijuana  test  negative.  You  also  must 
not  accept  such  an  explanation  related 
to  consumption  of  coca  teas  as  a  basis 
for  verifving  a  cocaine  test  result  as 
negative.  Consuming  or  using  such  a 
product  IS  not  a  legitimate  medical 
explanation. 

(g)  You  must  not  accept  an  assertion 
that  there  is  a  legitimate  medical 
explanation  for  the  presence  of  PCP  or 
6-AM  in  a  specimen.  There  are  no 
legitimate  medical  explanations  for  the 
presence  of  these  substances. 

(h)  You  must  not  accept,  as  a 
legitimate  medical  explanation  for  an 
adulterated  specimen,  an  assertion  that 
soap,  bleach,  or  glutaraldehyde  entered 
a  specimen  through  physiological 
means.  There  are  no  physiological 
means  through  which  these  substances 
can  enter  a  specimen. 

(i)  You  must  not  accept,  as  a 
legitimate  medical  explanation  for  a 
substituted  specimen,  an  assertion  that 
an  employee  can  produce  urine  with  no 
detectable  creatinine.  There  are  no 
physiological  means  tlirough  which  a 
person  can  produce  a  urine  specimen 
having  this  characteristic. 

§  40.1 53    How  does  the  MRO  notify 
employees  of  their  right  to  a  test  of  the  split 
specimen? 

(a)  As  the  MRO,  when  you  have 
verified  a  drug  test  as  positive  for  a  drug 
or  drug  metabolite,  or  as  a  refusal  to  test 
because  of  adulteration  or  substitution, 
you  must  notify  the  employee  of  his  or 
her  right  to  have  the  split  specimen 
tested.  You  must  also  notify  the 
employee  of  the  procedures  for 
requesting  a  test  of  the  split  specimen. 

lb)  You  must  inform  the  employee 
that  he  or  she  has  72  hours  from  the 
time  you  provide  this  notification  to 
him  or  her  to  request  a  test  of  the  split 
specimen. 

(c)  You  must  tell  the  employee  how 
to  contact  you  to  make  this  request.  You 
must  provide  telephone  numbers  or 
other  information  that  will  allow  the 
employee  to  make  this  request.  As  the 
MRO,  vou  must  have  the  ability  to 
receive  the  employee's  calls  at  all  times 
during  the  72  hour  period  (e.g..  by  use 
of  an  answering  machine  with  a  "time 
stamp"  feature  when  there  is  no  one  in 
your  office  to  answer  the  phone). 

(d)  You  must  tell  the  employee  that  if 
he  or  she  makes  this  request  within  72 
hours,  the  employer  must  ensure  that 
the  test  takes  place,  and  that  the 
employee  is  not  required  to  pay  for  the 


test  from  his  or  her  own  funds  before 
the  test  takes  place.  You  must  also  tell 
the  employee  that  the  employer  may 
seek  reimbursement  for  the  cost  of  the 
test  (see  §40.173  ). 

(e)  You  must  fell  the  employee  that 
additional  tests  of  the  specimen  e.g.. 
DNA  tests)  are  not  authorized. 

§40.155    What  does  the  MRO  do  when  a 
negative  or  positive  test  result  is  also 
dilute? 

(a)  When  the  laboratory  reports  that  a 
specimen  is  dilute,  you  must,  as  the 
MRO,  report  to  the  DER  that  the 
specimen,  in  addition  to  being  negative 
or  positive,  is  dilute. 

(b)  You  must  check  the  "dilute"  box 
(Step  6)  on  Copy  2  of  the  CCF. 

(c)  You  may  only  report  a  dilute  test 
result  when  you  are  in  possession  of  a 
legible  copy  of  Copy  1  of  the  CCF.  In 
addition,  you  must  have  Copy  2  of  the 
CCF.  a  legible  copy  of  it,  or  any  other 
copy  of  the  CCF  containing  the 
employee's  signature. 

(a)  When  you  report  a  dilute 
specimen  to  the  DER,  you  must  explain 
to  the  DER  the  employer's  obligations 
and  choices  under  §40.197. 

§40.157    [Reserved] 

§40.159    What  does  the  MRO  do  when  a 
drug  test  result  is  invalid? 

(a)  As  the  MRO,  when  the  laboratory 
reports  that  the  test  result  is  an  invalid 
result,  you  must  do  the  following: 

(1)  Discuss  the  laboratory  results  with 
a  certifying  scientist  to  obtain  more 
specific  information. 

(2)  Contact  the  employee  and  inform 
the  employee  that  the  specimen  was 
invalid  or  contained  an  unexplained 
interfering  substance.  In  contacting  the 
employee,  use  the  procedures  set  forth 
in  §40.131. 

(3)  After  explaining  the  limits  of 
disclosure  (see  §§  40.135(d)  and  40.327), 
you  should  inquire  as  to  medications 
the  employee  may  have  taken  that  may 
interfere  with  some  immunoassay  tests. 

(4)  If  the  employee  gives  an 
explanation  that  is  acceptable,  you 
must: 

(i)  Place  a  check  mark  in  the  'Test 
Cancelled  "  box  (Step  6)  on  Copy  2  of 
the  CCF  and  enter  "Invalid  Result"  and 
"direct  observation  collection  not 
required  "  on  the  "Remarks"  line. 

(ii)  Report  to  the  DER  that  the  test  is 
cancelled,  the  reason  for  cancellation, 
and  that  no  further  action  is  required 
unless  a  negative  test  result  is  required 
(i.e..  pre-employment,  retum-to-duty,  or 
follow-up  tests). 

(5)  If  the  employee  is  unable  to 
provide  an  explanation  and/or  a  valid 
prescription  for  a  medication  that 
interfered  with  the  immunoassay  test 


but  denies  having  adulterated  the 
specimen,  you  must: 

(i)  Place  a  check  mark  in  the  "Test 
Cancelled"  box  (Step  6)  on  Copy  2  of 
the  CCF  and  enter  "Invalid  Result"  and 
"direct  observation  collection  required" 
on  the  "Remarks'"  line. 

(ii)  Report  to  the  DER  that  the  test  is 
cancelled,  the  reason  for  cancellation, 
and  that  a  second  collection  must  take 
place  immediately  under  direct 
observation. 

(iii)  Instruct  the  employer  to  ensure 
that  the  employee  has  the  minimum 
possible  advance  notice  that  he  or  she 
must  go  to  the  collection  site. 

(b)  You  may  only  report  an  invalid 
test  result  when  you  are  in  possession 
of  a  legible  copy  of  Copy  1  of  the  CCF. 
In  addition,  you  must  have  Copy  2  of 
the  CCF,  a  legible  copy  of  it,  or  any 
other  copy  of  the  CCF  containing  the 
employee's  signature. 

(c)  If  the  employee  admits  to  having 
adulterated  or  substituted  the  specimen, 
you  must,  on  the  same  day,  write  and 
sign  your  own  statement  of  what  the 
employee  told  you.  You  must  then 
report  a  refusal  to  test  in  accordance 
with  §40.163  . 

§  40.161    What  does  the  MRO  do  when  a 
drug  test  specimen  is  rejected  for  testing? 

As  the  MRO,  when  the  laboratory 
reports  that  the  specimen  is  rejected  for 
testing  (e.g.,  because  of  a  fatal  or 
uncorrected  flaw),  you  must  do  the 
following: 

(a)  Place  a  check  mark  in  the  "Test 
Cancelled"  box  (Step  6)  on  Copy  2  of 
the  CCF  and  enter  the  reason  on  the 
"Remarks"  line. 

(b)  Report  to  the  DER  that  the  test  is 
cancelled  and  the  reason  for 
cancellation,  and  that  no  further  action 
is  required  unless  a  negative  test  is 
required  (e.g.,  in  the  case  of  a  pre- 
employment,  retum-to-duty,  or  follow- 
up  test). 

(c)  You  may  only  report  a  test 
cancelled  because  of  a  rejected  for 
testing  test  result  when  you  are  in 
possession  of  a  legible  copy  of  Copy  1 
of  the  CCF.  In  addition,  you  must  have 
Copy  2  of  the  CCF,  a  legible  copy  of  it, 
or  any  other  copy  of  the  CCF  containing 
the  employee's  signature. 

§  40.1 63    How  does  the  MRO  report  drug 
test  results? 

(a)  As  the  MRO.  it  is  your 
responsibility  to  report  the  drug  test 
results  to  the  employer  in  writing. 

(1)  You  or  a  staff  member  may  rubber 
stamp  a  report  of  negative  results.  If  you 
use  a  rubber  stamp,  you  or  your  staff 
must  also  initial  the  stamp  to  identify 
who  affixed  the  stamp  to  the  report. 

(2)  You,  as  the  MRO,  must  sign 
reports  of  all  other  results. 
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(b)  You  may  use  a  signed  or  stamped 
and  dated  legible  photocopy  of  Copy  2 
of  the  CCF  to  report  test  results. 

(c)  If  you  do  not  report  test  results 
using  Copy  2  of  the  CCF  for  this 
purpose,  you  must  provide  a  written 
report  {e.g.,  a  letter)  for  each  test  result. 
This  report  must,  as  a  minimum, 
include  the  following  information: 

(1)  Full  name,  as  indicated  on  the 
CCF,  of  the  employee  tested; 

(2)  Specimen  ID  number  from  the  CCF 
and  the  donor  SSN  or  employee  ID 
number; 

(3)  Reason  for  the  test  as  indicated  on 
the  CCF  (e.g.,  random,  post-accident); 

(4)  Date  of  the  collection; 

(5)  Result  of  the  test  [i.e.,  positive, 
negative,  dilute,  refusal  to  test,  test 
cancelled)  and  the  date  the  result  was 
verified  by  the  MRO; 

(6)  For  verified  positive  teits,  the 
drug(s)/metabolite(s)  for  which  the  test 
was  positive; 

(7)  For  cancelled  tests,  the  reason  for 
cancellation;  and 

(8)  For  refusals  to  test,  the  reason  for 
the  refusal  determination  (e.g.,  in  the 
case  of  an  adulterated  test  result,  the 
name  of  the  adulterant). 

(d)  You  must  retain  a  signed  or 
stamped  and  dated  copy  of  Copy  2  of 
the  CCF  in  your  records.  If  you  do  not 
use  Copy  2  for  reporting  results,  you 
must  maintain  a  copy  of  the  signed  or 
stamped  and  dated  letter  in  addition  to 
the  signed  or  stamped  and  dated  Copy 
2. 

(e)  You  must  not  use  Copy  1  of  the 
CCF  to  report  drug  test  results. 

(f)  You  must  not  provide  quantitative 
values  to  the  DER  or  C/TPA  for  drug  or 
validity  test  results.  However,  you  must 
provide  the  test  information  in  your 
possession  to  a  SAP  who  consults  with 
you  (see  §  40.293(g)). 

§  40.1 65    To  whom  does  the  MRO  transmit 
reports  of  drug  test  results? 

(a)  As  the  MRO,  you  must  report  all 
drug  test  results  to  the  DER,  except  in 
the  circumstances  provided  for  in 
§40.345  . 

(b)  If  the  employer  elects  to  receive 
reports  of  results  through  a  C/TPA, 
acting  as  an  intermediary  as  provided  in 
§  40.345  ,  you  must  report  the  results 
through  the  designated  C/TPA. 

§40.167    How  are  MRO  reports  Of  drug 
results  transmitted  to  ttte  employer? 

As  the  MRO  or  C/TPA  who  transmits 
drug  test  results  to  the  employer,  you 
must  comply  with  the  following 
requirements: 

(a)  You  must  report  the  results  in  a 
confidential  manner. 

(b)  You  must  transmit  to  the  DER  on 
the  same  day  the  MRO  verifies  the  result 


or  the  next  business  day  all  verified 
positive  test  results,  results  requiring  an 
immediate  collection  under  direct 
observation,  adulterated  or  substituted 
specimen  results,  and  other  refusals  to 
test. 

(1)  Direct  telephone  contact  with  the 
DER  is  the  preferred  method  of 
immediate  reporting.  Follow  up  your 
phone  call  with  appropriate 
documentation  (see  §40.163). 

(2)  You  are  responsible  for  identifying 
yourself  to  the  DER,  and  the  DER  must 
have  a  means  to  confirm  your 
identification. 

(3)  The  MRO's  report  that  you 
transmit  to  the  employer  must  contain 
all  of  the  information  required  by 
§40.163  . 

(c)  You  must  transmit  the  MRO's 
written  report  of  verified  test  to  the  DER 
so  that  the  DER  receives  them  within 
two  days  of  verification  by  the  MRO. 

(d)  In  transmitting  test  results,  you  or 
the  C/TPA  and  the  employer  must 
ensure  the  security  of  the  transmission 
and  limit  access  to  any  transmission, 
storage,  or  retrieval  systems. 

§  40.1 69    Where  is  other  information 
concerning  the  role  of  MROs  and  ttie 
verification  process  found  in  this 
regulation? 

You  can  find  more  information 
concerning  the  role  of  MROs  in  several 
sections  of  this  part: 

§40.3— Definition. 

§  §40.47-40.49 — Correction  of  form  and  kit 

errors. 
§40.67 — Role  in  direct  observation  and  other 

atypical  test  situations. 
§  40.83 — Laboratory  handling  of  fatal  and 

correctable  flaws. 
§40.97 — Laboratory'  handling  of  test  results 

and  quantitative  values. 
§  40.99 — Authorization  of  longer  laboratory 

retention  of  specimens 
§40.101 — Relationship  with  laboratories; 

avoidance  of  conflicts  of  interest. 
§40.105 — Notification  of  discrepancies  in 

blind  specimen  results. 
§40.171 — Request  for  test  of  split  specimen. 
§40.187 — Action  concerning  split  specimen 

test  results. 
§40.193 — Role  in  "shy  bladder"  situations. 
§40.195 — Role  in  cancelling  tests. 
§§40.199^0.203— Documenting  errors  in 

tests. 
§40.327 — Confidentiality  and  release  of 

information. 
§40.347 — Transfer  of  records. 
§40.353 — Relationships  with  service  agents. 

Subpart  H — Split  Specimen  Tests 

§40.171     How  does  an  employee  request  a 
test  of  a  split  specimen? 

(a)  As  an  employee,  when  the  MRO 
has  notified  you  that  you  have  a  verified 
positive  drug  test  or  refusal  to  test 
because  of  adulteration  or  substitution, 
you  have  72  hours  from  the  time  of 


notification  to  request  a  test  of  the  split 
specimen.  The  request  may  be  verbal  or 
in  WTiting.  If  you  make  this  request  to 
the  MRO  within  72  hours,  you  trigger 
the  requirements  of  this  section  for  a 
test  of  the  split  specimen. 

(b)(1)  If,  as  an  employee,  you  have  not 
requested  a  test  of  the  split  specimen 
within  72  hours,  you  may  present  to  the 
MRO  information  documenting  that 
serious  injury,  illness,  lack  of  actual 
notice  of  the  verified  test  result, 
inability  to  contact  the  MRO  (e.g..  there 
was  no  one  in  the  MRO's  office  and  the 
answering  machine  was  not  working),  or 
other  circumstances  unavoidably 
prevented  you  from  making  a  timely 
request. 

(2)  As  the  MRO,  if  you  conclude  from 
the  employee's  information  that  there 
was  a  legitimate  reason  for  the 
employee's  failure  to  contact  you  within 
72  hours,  you  must  direct  that  the  test 
of  the  split  specdmen  take  place,  just  as 
you  would  when  there  is  a  timely 
request. 

(c)  When  the  employee  makes  a 
timely  request  for  a  test  of  the  split 
specimen  under  paragraphs  (a)  and  (b) 
of  this  section,  you  must,  as  the  MRO. 
immediately  provide  vsrritten  notice  to 
the  laboratory  that  tested  the  primary 
specimen,  directing  the  laboratory  to 
forward  the  split  specimen  to  a  second 
HHS-certified  laboratory.  You  must  also 
document  the  date  and  time  of  the 
employee's  request. 

§40.173    Who  is  responsible  for  paying  for 
the  test  of  a  split  specimen? 

(a)  As  the  employer,  you  are 
responsible  for  making  sure  (e.g.,  by 
establishing  appropriate  accounts  with 
laboratories  for  testing  split  specimens) 
that  the  MRO.  first  laboratory,  and 
second  laboratory  perform  the  functions 
noted  in  §§40.175^0.185  in  a  timely 
manner,  once  the  employee  has  made  a 
timely  request  for  a  test  of  the  split 
specimen. 

(b)  As  the  employer,  you  must  not 
condition  your  compliance  with  these 
requirements  on  the  employee's  direct 
payment  to  the  MRO  or  laboratory  or  the 
employee's  agreement  to  reimburse  vou 
for  the  costs  of  testing.  For  example,  if 
you  ask  the  employee  to  pay  for  some 

or  all  of  the  cost  of  testing  the  split 
specimen,  and  the  employee  is 
unwilling  or  unable  to  do  so.  you  must 
ensure  that  the  test  takes  place  in  a 
timely  manner,  even  though  this  means 
that  you  pay  for  it. 

(c)  As  tne  employer,  you  may  seek 
payment  or  reimbursement  of  all  or  part 
of  the  cost  of  the  split  specimen  from 
the  employee  (e.g.,  through  your  written 
company  policy  or  a  collective 
bargaining  agreement).  This  part  takes 
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no  position  on  who  ultimately  pays  the 
cost  of  the  test,  so  long  as  the  employer 
ensures  that  the  testing  is  conducted  as 
required  and  the  results  released 
appropriately. 

§  40. 1 75    What  steps  does  the  first 
laboratory  take  with  a  split  specimen? 

(a)  As  the  laboratory  »t  which  the 
primary  and  split  specimen  first  arrive, 
you  must  check  to  see  whether  the  split 
specimen  is  available  for  testing 

(b)  If  the  split  specimen  is  unavailable 
or  appears  insufficient,  you  must  then 
do  the  following: 

(1)  Continue  the  testing  process  for 
the  primary  specimen  as  you  would 
normally.  Report  the  results  for  the 
primary  specimen  without  providing 
the  MRO  information  regarding  the 
unavailable  split  specimen 

(2)  Upon  receiving  a  letter  from  the 
MRO  instructing  you  to  forward  the 
split  specimen  to  another  laboratory  for 
testing,  report  to  the  MRO  that  the  split 
specimen  is  unavailable  for  testing. 
Provide  as  much  information  as  you  can 
about  the  cause  of  the  unavailability. 

(c)  As  the  laboratory  that  tested  the 
primarv'  specimen,  you  are  not 
authorized  to  open  the  split  specimen 
under  any  circumstances  (except  when 
the  split  specimen  is  redesignated  as 
provided  in  §40.83). 

fd)  When  you  receive  written  notice 
from  the  MRO  instructing  you  to  send 
the  split  specimen  to  another  HHS- 
certified  laboratory,  you  must  forward 
the  following  items  to  the  second 
laboratory: 

(1)  The  split  specimen  in  its  original 
specimen  bottle,  with  the  seal  intact: 

(2)  A  copy  of  the  MRO's  written 
request;  and 

(3)  A  copy  of  Copy  1  of  the  CCF. 
which  identifies  the  drug(s)/ 
metabolite(s)  nr  the  validity  criteria  to 
be  tested  for. 

(e)  You  must  not  send  to  the  second 
laboratorv  any  information  about  the 
identity  of  the  employee.  Inadvertent 
disclosure  does  not.  however,  cause  a 
fatal  flaw. 

(f)  This  subpart  does  not  prescribe 
who  gets  to  decide  which  HH.S-(ertified 
laboratory  is  used  to  test  the  split 
specimen  That  decision  is  left  to  the 
parties  involved 

§  40.1 77  What  does  the  second  laboratory 
do  with  the  split  specimen  when  it  is  tested 
to  reconfirm  the  presence  of  a  drug  or  drug 
metabolite? 

(a)  As  the  laboratory-  testing  the  split 
specimen,  you  must  test  the  split 
specimen  for  the  drug(s).Mrug 
metabolite{s)  detected  in  the  primary 
specimen. 


(b)  You  must  conduct  this  test 
without  regard  to  the  cutoff 
concentrations  of  §  40.87  . 

(c)  If  the  test  fails  to  reconfirm  the 
presence  of  the  drug(s)/drug 
metabolite(s)  that  were  reported  positive 
in  the  primary  specimen,  you  must 
conduct  validity  tests  in  an  attempt  to 
determine  the  reason  for  being  unable  to 
reconfirm  the  presence  of  the  drug(s)/ 
metabolite{s).  You  should  conduct  the 
same  validity  tests  as  you  would 
conduct  on  a  primary  specimen  set  forth 
in  §40.91. 

(d)  In  addition,  if  the  test  fails  to 
reconfirm  the  presence  of  the  drugs/ 
drugs  metabolites  or  validity  criteria 
that  were  reported  in  the  primary 
specimen,  you  may  transmit  the 
specimen  or  an  aliquot  of  it  to  another 
HHS-certified  laboratory  that  will 
conduct  another  reconfirmation  test. 

§  40. 1 79  What  does  the  second  laboratory 
do  with  ttie  split  specimen  when  It  Is  tested 
to  reconfirm  an  adulterated  test  result? 

As  the  laboratory  testing  the  split 
specimen,  you  must  test  the  split 
specimen  for  the  adulterant  detected  in 
the  primary  specimen,  using  the  criteria 
of  §  40.95  just  as  you  would  do  for  a 
primary  specimen.  The  result  of  the 
primary  specimen  is  reconfirmed  if  the 
split  specimen  meets  these  criteria. 

§  40.1 81  What  does  the  second  laboratory 
do  with  the  split  specimen  when  it  is  tested 
to  reconfirm  a  substituted  test  result? 

As  the  laboratory  testing  the  split 
specimen,  you  must  test  the  split 
specimen  using  the  criteria  of  §  40.93(b). 
just  as  you  would  do  for  a  primary 
specimen.  The  result  of  the  primary 
specimen  is  reconfirmed  if  the  split 
specimen  meets  these  criteria. 

§  40.183    What  information  do  laboratories 
report  to  MROs  regarding  split  specimen 
results? 

(a)  As  the  laboratory  responsible  for 
testing  the  split  specimen,  you  mu.st 
report  split  specimen  test  results  by 
checking  the  "Reconfirmed"  box  or  the 
"Failed  to  Reconfirm"  box  (Step  5(b))  on 
Copy  1  of  the  CCF. 

(b)  If  you  check  the  'Failed  to 
Reconfirm"  box.  one  of  the  following 
statements  must  be  included  (as 
appropriate)  on  the  "Reason"  line  (Step 
.^(b)): 

(1)  "Drug(s)/Drug  Metabolite(s)  Not 
Detected." 

(2)  "Adulterant  not  found  within 
criteria." 

(3)  "Specimen  not  consistent  with 
substitution  criteria  (specify  creatinine, 
specific  gravity,  nr  both]" 

(4)  "Specimen  not  available  for 
testing." 


(c)  As  the  laboratory  certifying 
scientist,  enter  your  name,  sign,  and 
date  the  CCF. 

§  40. 1 85    Through  what  methods  and  to 
whom  must  a  laboratory  report  split 
specimen  results? 

(a)  As  the  laboratory  testing  the  split 
specimen,  you  must  report  laboratory 
results  directly,  and  only,  to  the  MRO  at 
his  or  her  place  of  business.  You  must 
not  report  results  to  or  through  the  DER 
or  another  service  agent  (e.g.,  a  C/TPA). 

(b)  You  must  fax,  courier,  mail,  or 
electronically  transmit  a  legible  image 
or  copy  of  the  fully-completed  Copy  1 
of  the  CCF,  which  has  been  signed  by 
the  certifying  scientist. 

(c)  You  must  transmit  the  laboratory 
result  to  the  MRO  immediately, 
preferably  on  the  same  day  or  next 
business  day  as  the  result  is  signed  and 
released. 

§  40.1 87    What  does  the  MRO  do  with  split 
specimen  latMratory  results? 

As  an  MRO,  you  must  take  the 
following  actions  when  a  laboratory 
reports  the  following  results  of  split 
specimen  tests: 

(a)  Reconfirmed.  (1)  In  the  case  of  a 
reconfirmed  positive  test  for  a  drug  or 
drug  metabolite,  report  the 
reconfirmation  to  the  DER  and  the 
employee. 

(2)  In  the  case  of  a  reconfirmed 
adulterated  or  substituted  result,  report 
to  the  DER  and  the  employee  that  the 
specimen  was  adulterated  or 
substituted,  either  of  which  constitutes 
a  refusal  to  test.  Therefore,  "refusal  to 
test"  is  the  final  result. 

(b)  Failed  to  Reconfirm:  Drug(s)/Drug 
Metabolite! sj  Not  Detected.  (1)  Report  to 
the  DER  and  the  employee  that  both 
tests  must  be  cancelled. 

(2)  Using  the  format  in  Appendix  D  to 
this  part,  inform  ODAPC  of  the  failiu^e 
to  reconfirm. 

(c)  Failed  to  Reconfirm:  Adulteration 
or  Substitution  (as  appropriate)  Criteria 
Not  Met  (1)  Report  to  the  DER  and  the 
employee  that  both  tests  must  be 
cancelled. 

(2)  Using  the  format  in  Appendix  D  to 
this  part,  inform  ODAPC  of  the  failure 
to  reconfirm. 

(d)  Failed  to  Reconfirm:  Specimen  not 
Available  for  Testing.  (1)  Report  to  the 
DER  and  the  employee  that  both  tests 
must  be  cancelled  and  the  reason  for 
cancellation. 

(2)  Direct  the  DER  to  ensure  the 
immediate  collection  of  another 
specimen  from  the  employee  under 
direct  observation,  with  no  notice  given 
to  the  employee  of  this  collection 
requirement  until  immediately  before 
the  collection. 
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(3)  Using  the  format  in  Appendix  D  to 
this  part,  notify  ODAPC  of  the  failure  to 
reconfirm. 

(e)  Enter  your  name,  sign  and  date 
(Step  7)  of  Copy  2  of  the  CCF. 

(f)  Send  a  legible  copy  of  Copy  2  of 
the  CCF  (or  a  signed  and  dated  letter, 
see  §  40.163  )  to  the  employer  and  keep 
a  copy  for  your  records.  Transmit  the 
document  as  provided  in  §40.167. 

§  40. 1 89    Where  is  other  information 
concerning  split  specimens  found  in  this 
regulation? 

You  can  find  more  information 
concerning  split  specimens  in  several 
sections  of  this  part: 

§40.3— Definition. 

§  40.65 — Quantity  of  split  specimen. 

§  40.67 — Directly  observed  test  when  split 

specimen  is  unavailable. 
§§40.71-40.73 — Collection  process  for  split 

specimens. 
§  40.83 — Laboratory  accessioning  of  split 

specimens. 
§  40.99 — Laboratory  retention  of  split 

specimens. 
§40.103 — Blind  split  specimens. 
§40.153 — MRO  notice  to  employees  on  tests 

of  split  specimen. 
§§40.193  and  40.201— MRO  actions  on 

insufficient  or  unavailable  split 

specimens. 
.Appendix  D  to  Part  40 — Report  format  for 
split  specimen  failure  to  reconfirm. 

Subpart  I — Problems  in  Drug  Tests 

§  40. 1 91    What  is  a  refusal  to  take  a  DOT 
drug  test,  and  what  are  the  consequences? 

(a)  As  an  employee,  you  have  refused 
to  take  a  drug  test  if  you: 

(1)  Fail  to  appear  for  any  test  within 
a  reasonable  time,  as  determined  by  the 
employer,  after  being  directed  to  do  so 
by  the  employer.  This  includes  the 
failure  of  an  employee  (including  an 
owner-operator)  to  appear  for  a  test 
when  called  by  C/TPA  (see  §40.61  (a)); 

(2)  Fail  to  remain  at  the  testing  site 
until  the  testing  process  is  complete; 

(3)  Fail  to  provide  a  urine  specimen 
for  any  drug  test  required  by  this  part 
or  DOT  agency  regulations; 

(4)  In  the  case  of  a  directly  observed 
or  monitored  collection  in  a  drug  test, 
fail  to  permit  the  observation  or 
monitoring  of  your  provision  of  a 
specimen  (see  §§  40.67(1)  and  40.69(g)); 

(5)  Fail  to  provide  a  sufficient  amount 
of  urine  when  directed,  and  it  has  been 
determined,  through  a  required  medical 
evaluation,  that  there  was  no  adequate 
medical  explanation  for  the  failure  (see 
§  40.193(d)(2)); 

(6)  Fail  or  decline  to  take  a  second  test 
the  employer  or  collector  has  directed 
you  to  take; 

(7)  Fail  to  undergo  a  medical 
examination  or  evaluation,  as  directed 
by  the  MRO  as  part  of  the  verification 


process,  or  as  directed  by  the  DER  as 
part  of  the  "shy  bladder"  procedures  of 
this  part  (see  §'40.193(d));  or 

(8)  Fail  to  cooperate  with  any  part  of 
the  testing  process  (e.g.,  refuse  to  empty 
pockets  when  so  directed  by  the 
collector,  behave  in  a  confrontational 
way  that  disrupts  the  collection 
process). 

(b)  As  an  employee,  if  the  MRO 
reports  that  you  have  a  verified 
adulterated  or  substituted  test  result, 
you  have  refused  to  take  a  drug  test. 

(c)  As  an  employee,  if  you  refuse  to 
take  a  drug  test,  you  inciu'  the 
consequences  specified  under  DOT 
agency  regulations  for  a  violation  of 
those  DOT  agency  regulations. 

(d)  As  a  collector  or  an  MRO.  when 
an  employee  refuses  to  participate  in  the 
part  of  the  testing  process  in  which  you 
are  involved,  you  must  terminate  the 
portion  of  the  testing  process  in  which 
you  are  involved,  document  the  refusal 
on  the  CCF  (or  in  a  separate  document 
which  you  cause  to  be  attached  to  the 
form),  immediately  notify  the  DER  by 
any  means  [e.g.,  telephone  or  secure  fax 
machine)  that  ensures  that  the  refusal 
notification  is  immediately  received.  As 
a  referral  physician  (e.g.,  physician 
evaluating  a  "shy  bladder"  condition  or 
a  claim  of  a  legitimate  medical 
explanation  in  a  validity  testing 
situation),  you  must  notify  the  MRO. 
who  in  turn  will  notify-  the  DER. 

(1)  As  the  collector,  you  must  note  the 
refusal  in  the  "Remarks"  line  (Step  2). 
and  sign  and  date  the  CCF. 

(2)  As  the  MRO.  you  must  note  the 
refusal  by  checking  the  "refused  to  test 
because"  box  (Step  6)  on  Copy  2  of  the 
CCF,  and  add  the  reason  on  the 
"Remarks  '  line.  You  must  then  sign  and 
date  the  CCF. 

(e)  As  an  employee,  when  you  refuse 
to  take  a  non-DOT  test  or  to  sign  a  non- 
DOT  form,  you  have  not  refused  to  take 
a  DOT  test.  There  are  no  consequences 
under  DOT  agency  regulations  for 
refusing  to  take  a  non-DOT  test. 

§40.193    What  happens  when  an  employee 
does  not  provide  a  sufficient  amount  of 
urine  for  a  drug  test? 

(a)  This  section  prescribes  procedures 
for  situations  in  which  an  employee 
does  not  provide  a  sufficient  amount  of 
urine  to  permit  a  drug  test  (i.e.,  45  mL 
of  urine). 

(b)  As  the  collector,  you  must  do  the 
following: 

(1)  Discard  the  insufficient  specimen, 
except  where  the  insufficient  specimen 
was  out  of  temperature  range  or  showed 
evidence  of  adulteration  or  tampering 
(see  §  40.65(b)  and  (c)). 

(2)  Urge  the  employee  to  drink  up  to 
40  ounces  of  fluid,  distributed 


reasonably  through  a  period  of  up  to 
three  hours,  or  until  the  individual  has 
provided  a  sufficient  urine  specimen, 
whichever  occurs  first.  It  is  not  a  refusal 
to  test  if  the  employee  declines  to  drink. 

(3)  If  the  employee  refuses  to  make 
the  attempt  to  provide  a  new  urine 
specimen,  you  must  discontinue  the 
collection,  note  the  fact  on  the 
"Remarks"  line  of  the  CCF  (Step  2).  and 
immediately  notif\-  the  DER.  This  is  a 
refusal  to  test. 

(4)  If  the  employee  has  not  provided 

a  sufficient  specimen  within  three  hours 
of  the  first  unsuccessful  attempt  to 
provide  the  specimen,  you  must 
discontinue  the  collection,  note  the  fact 
on  the  "Remarks"  line  of  the  CCF  (Step 
2),  and  immediately  notify  the  DER. 

(5)  Send  Copy  2  of  the  CCF  to  the 
MRO  and  Copy  4  to  the  DER.  You  must 
send  or  fax  these  copies  to  the  MRO  and 
DER  within  24  hours  or  the  next 
business  day. 

(c)  As  the  DER.  when  the  collector 
informs  you  that  the  employee  has  not 
provided  a  sufficient  amount  of  urine 
(see  paragraph  (b)(4)  of  this  section), 
you  must,  after  consulting  with  the 
MRO.  direct  the  employee  to  obtain, 
within  five  w-orking  days,  an  evaluation 
from  a  licensed  physician,  acceptable  to 
the  MRO,  who  has  expertise  in  the 
medical  issues  raised  by  the  employee's 
failure  to  provide  a  sufficient  specimen. 
(The  MRO  may  perform  this  evaluation 
if  the  MRO  has  appropriate  expertise.) 

(1)  As  the  MRO.  if  another  physician 
will  perform  the  evaluation,  you  must 
provide  the  other  physician  with  the 
following  information  and  instructions: 

(i)  That  the  employee  was  required  to 
take  a  DOT  drug  test,  but  was  unable  to 
provide  a  sufficient  amount  nf  urine  to 
complete  the  test: 

(ii)  The  consequences  of  the 
appropriate  DOT  agency  regulation  for 
refusing  to  take  the  required  drug  test: 

(iii)  That  the  referral  physician  must 
agree  to  follow  the  requirements  of 
paragraphs  (d)  through  (g)  of  this 
section. 

(d)  As  the  referral  physician 
conducting  this  evaluation,  you  must 
recommend  that  the  MRO  make  one  of 
the  following  determinations: 

(1)  A  medical  condition  has.  or  with 
a  high  degree  of  probability  could  have, 
precluded  the  employee  from  providing 
a  sufficient  amount  of  urine.  As  the 
MRO.  if  you  accept  this 
recommendation,  you  must: 

(i)  Check  "Test  Cancelled"  (Step  6)  on 
the  CCF:  and 

(ii)  Sign  and  date  the  CCF. 

(2)  There  is  not  an  adequate  basis  for 
determining  that  a  medical  condition 
has.  or  with  a  high  degree  of  probability 
could  have,  precluded  the  employee 
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from  providing  a  sufficient  amount  of 
iu-im>.  As  the  MRO.  if  vou  accept  this 
recommendation,  vou  mu.'^t 

(i)  Check.  "Refusal  to  test  because" 
(Step  6)  on  the  CCF  and  enter  reason  in 
the  remarks  line;  and 

(ii)  Sign  and  (iate  the  CCF. 

(e)  For  purposes  of  this  paragraph,  a 
medical  condition  includes  an 
ascertainable  physiological  condition 
[e.g..  a  urinarv  svstem  dysfunction)  or  a 
medicallv  documented  pre-existing 
psychological  disorder,  but  does  not 
include  unsupported  assertions  of 

situational  anxiety"  or  dehvdration. 

(f)  .-^s  the  referral  physician  making 
the  evaluation,  after  completing  your 
evaluation,  you  must  provide  a  written 
statement  of  vour  recommendations  aiul 
the  basis  for  them  to  the  MRO  You 
must  not  include  in  this  statement 
detailed  information  on  the  employees 
medical  condition  beyond  what  is 
necessary  to  explain  your  conclusion 

(g)  If.  as  the  referral  physician  making 
this  evaluation  in  the  case  of  a  pre- 
employment  test,  you  determine  that  the 
employees  medical  condition  is  a 
serious  and  permanent  or  long-term 
disability  that  is  highly  likely  to  prevent 
the  employee  from  providing  a 
sufficient  amount  of  urine  for  a  very 
long  or  indefinite  period  of  time,  you 
must  set  forth  your  determination  and 
the  reasons  for  it  in  your  written 
statement  to  the  MRO  As  the  MRO. 
upon  receiving  such  a  report,  you  must 
follow  the  requirements  of  §  40.195. 
where  applicable. 

(h)  As  the  MRO.  you  must  seriously 
consider  and  assess  the  referral 
physician's  recommendations  in  making 
vour  determinaticm  about  whether  the 
employee  has  a  medical  condition  that 
has.  or  with  a  high  degree  of  probability 
could  have,  precluded  the  umployee 
from  providing  a  sufficient  amount  of 
urine  You  must  report  vour 
determination  to  the  DER  in  writing  as 
soon  as  you  make  it. 

(i)  .\s  the  employer,  when  vou  receive 
a  report  from  the  MRO  indicating  that 
a  test  is  cancelled  as  provided  in 
paragraph  (d)(  1 1  of  this  section,  you  take 
no  further  action  with  respect  to  the 
employee  The  employee  remains  in  the 
random  testing  pool 

§40.195    What  happens  when  an  individual 
Is  unable  to  provide  a  sufficient  amount  of 
urine  for  a  pre-employment  or  return-to- 
duty  test  because  of  a  permanent  or  long- 
term  medical  condition? 

(a)  This  section  concerns  a  situation 
in  which  an  employee  has  a  medical 
condition  that  precludes  him  or  her 
from  providing  a  sufficient  specimen  for 
a  pre-employment  or  return-to-duty  test 
and  the  condition  involves  a  permanent 


or  long-term  disability.  As  the  MRO  in 
this  situaticm,  vou  must  do  the 
following: 

( 1 1  Yen  must  determine  if  there  is 
clinical  evidence  that  the  individual  is 
an  illicit  drug  ust>r.  You  must  make  this 
determination  by  personally 
conducting,  or  causing  to  be  conducted, 
a  medical  evaluation  and  through 
consultation  with  the  employee  s 
physician  and/or  the  physician  who 
condurteii  the  evaluation  under 
§4U  193(d). 

(2)  If  you  do  not  personally  conduct 
the  medical  evaluation,  you  must  ensure 
that  one  is  conducted  by  a  licensed 
physician  acceptable  to  you. 

(^]  For  purposes  of  this  section,  the 
MRO  or  the  physician  conducting  the 
evaluation  may  conduct  an  alternative 
test  [f  !,'  .  blood)  as  part  of  the  medically 
appropriate  procedures  in  determining 
clinical  evidence  of  drug  use. 

(b)  If  the  medical  evaluation  reveals 
no  clinical  evidence  of  drug  use.  as  the 
MRO.  you  must  report  the  result  to  the 
employer  as  a  negative  test  with  written 
notations  regarding  results  of  both  the 
evaluation  conducted  under  §  40.193(d) 
and  any  further  medical  examination. 
This  report  must  state  the  basis  for  the 
determination  that  a  permanent  or  long- 
term  medical  condition  exists,  making 
provision  of  a  sufficient  urine  specimen 
impossible,  and  for  the  determination 
that  no  signs  and  symptoms  of  drug  use 
exist. 

(1)  Check  "Negative"  (Step  6)  on  the 
CCF 

(2)  Sign  and  date  the  CCF. 

(c)  If  the  medical  evaluation  reveals 
clinical  evidence  of  drug  use.  as  the 
MRO.  vou  must  report  the  result  to  the 
employer  as  a  cancelled  test  with 
written  notations  regarding  results  of 
both  the  evaluation  conducted  under 

^  40.193(d)  and  any  further  medical 
examination.  This  report  must  state  that 
a  permanent  or  long-term  medical 
condition  exists,  making  provision  of  a 
sufficient  urine  specimen  impossible, 
and  state  the  reason  for  the 
determinatit)n  that  signs  and  symptoms 
of  drug  use  exist.  Because  this  is  a 
cancelled  test,  it  does  not  ser\'e  the 
purposes  of  a  negative  test  {i.e..  the 
employer  is  not  authorized  to  allow  the 
employee  to  begin  or  resume  performing 
safety-sensitive  functions,  because  a 
negative  test  is  needed  for  that  purpose). 

(d)  For  purposes  of  this  section, 
permanent  or  long-term  medical 
conditions  are  those  physiological, 
anatomic,  or  psychological 
abnormalities  documented  as  being 
present  prior  to  the  attempted 
collection,  and  considered  not  amenable 
to  correction  or  cure  for  an  extended 
period  of  time,  if  ever 


(1)  Examples  would  include 
destruction  (any  cause)  of  the 
glomerular  filtration  system  leading  to 
renal  failure;  unrepaired  traumatic 
disruption  of  the  urinary  tract;  or  a 
severe  psychiatric  disorder  focused  on 
genito-urinary  matters. 

(2)  Acute  or  temporary  medical 
conditions,  such  as  cystitis,  urethritis  or 
prostatitis,  though  they  might  interfere 
with  collection  for  a  limited  period  of 
time,  cannot  receive  the  same 
exceptional  consideration  as  the 
permanent  or  long-term  conditions 
discussed  in  paragraph  (d)(1)  of  this 
section 

§  40. 1 97    What  happens  when  an  employer 
receives  a  report  of  a  dilute  specimen? 

(a)  As  the  employer,  if  the  MRO 
informs  you  that  a  positive  drug  test  was 
dilute,  you  simply  treat  the  test  as  a 
verified  positive  test.  You  must  not 
direct  the  employee  to  take  another  test 
based  on  the  fact  that  the  specimen  was 
dilute. 

(b)  If  the  MRO  informs  you  that  a 
negative  drug  test  was  dilute,  you  may. 
but  are  not  required  to.  direct  the 
employee  to  take  another  test 
immediately.  Such  recollections  must 
not  be  collected  under  direct 
observation,  unless  there  is  another 
basis  for  use  of  direct  observation  (see 
§  40.67(b)  and  (c)). 

(c:)  You  must  treat  all  employees  the 
same  for  this  purpose.  For  example,  you 
must  not  retest  some  employees  and  not 
others.  You  may.  however,  establish 
different  policies  for  different  types  of 
tests  [e.g..  conduct  retests  in  pre- 
employment  test  situations,  but  not  in 
random  test  situations).  You  must 
inform  your  employees  in  advance  of 
vour  decisions  on  these  matters. 

(d)  If  you  direct  the  employee  to  take 
another  test,  you  must  ensure  that  the 
employee  is  given  the  minimum 
possible  advance  notice  that  he  or  she 
must  go  to  the  collection  site. 

(e)  If  vou  direct  the  employee  to  take 
another  test,  the  result  of  the  second 
test — not  that  of  the  original  test — 
becomes  the  test  of  record,  on  which 
you  rely  for  purposes  of  this  part. 

(f)  If  you  require  employees  to  take 
another  test,  and  the  second  test  is  also 
negative  and  dilute,  you  are  not 
permitted  to  make  the  employee  take  a 
third  test  because  the  second  test  was 
dilute. 

(g)  If  vou  direct  the  employee  to  take 
another  test  and  the  employee  declines 
to  do  so.  the  employee  has  refused  the 
test  for  purpose  of  this  part  and  DOT 
agency  regulations. 


§  40.199    What  problems  always  cause  a 
drug  test  to  be  cancelled? 

(a)  As  the  MRO,  when  the  laboratory 
discovers  a  "fatal  flaw"  during  its 
processing  of  incoming  specimens  (see 
§  40.83),  the  laboratory  will  report  to 
you  that  the  specimen  has  been 

■Rejected  for  Testing"  (with  the  reason 
stated).  You  must  always  cancel  such  a 
test. 

(b)  The  following  are  "fatal  flaws": 

(1)  There  is  no  printed  collector's 
name  and  no  collector's  signature; 

(2)  The  specimen  ID  numbers  on  the 
specimen  bottle  and  the  CCF  do  not 
match; 

(3)  The  specimen  bottle  seal  is  broken 
or  shows  evidence  of  tampering  (and  a 
split  specimen  cannot  be  redesignated, 
see  §  40.83(g));  and 

(4)  Because  of  leakage  or  other  causes, 
there  is  an  insufficient  amount  of  urine 
in  the  primary  specimen  bottle  for 
analysis  and  the  specimens  cannot  be 
redesignated  (see  §  40, 83(g)). 

(c)  You  must  report  the  result  as 
provided  in  §40.161  . 

§  40.201  What  problems  always  cause  a 
drug  test  to  be  cancelled  and  may  result  in 
a  requirement  for  another  collection? 

As  the  MRO,  you  must  cancel  a  drug 
test  when  a  laboratory  reports  that  any 
of  the  following  problems  have 
occurred.  You  must  inform  the  DER  that 
the  test  was  cancelled.  You  must  also 
direct  the  DER  to  ensure  that  an 
additional  collection  occurs 
immediately,  if  required  by  the 
applicable  procedures  specified  in 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  laboratory  reports  an  "Invalid 
Result."  You  must  follow  applicable 
procedures  in  §40.159  (recollection 
under  direct  observation  may  be 
required). 

fb)  The  laboratory  reports  the  result  as 
"Rejected  for  Testing."  You  must  follow 
applicable  procedures  in  §40.161  (a 
recollection  may  be  required). 

(c)  The  laboratory's  test  of  the  primary 
specimen  is  positive  and  the  split 
specimen  is  reported  by  the  laboratory 
as  "Failure  to  Reconfirm:  Drug(s)/Drug 
Metabolite(s)  Not  Detected."  You  must 
follow  applicable  procedures  in 

§  40.187(b)  (no  recollection  is  required 
in  this  case). 

(d)  The  laboratory's  test  result  for  the 
primary  specimen  is  adulterated  or 
substituted  and  the  split  specimen  is 
reported  by  the  laboratory  as 
"Adulterant  not  found  within  criteria," 
or  "  specimen  not  consistent  with 
substitution  criteria,  as  applicable.  You 
must  follow  applicable  procedures  in 

§  40.187(c)  (no  recollection  is  required 
in  this  case). 


(e)  The  laboratory's  test  of  the  primary 
specimen  is  positive,  adulterated,  or 
substituted  and  the  split  specimen  is 
unavailable  for  testing.  You  must  follow 
applicable  procedures  in  §  40.187(d) 
(recollection  under  direct  observation  is 
required  in  this  case). 

(f)  The  examining  physician  has 
determined  that  there  is  an  acceptable 
medical  explanation  of  the  employee's 
failure  to  provide  a  sufficient  amount  of 
urine.  You  must  follow  applicable 
procedures  in  §  40.193(d)(1)  (no 
recollection  is  required  in  this  case). 

§40.203       What  problems  cause  a  drug 
test  to  be  cancelleid  unless  they  are 
corrected? 

(a)  As  the  MRO,  when  a  laboratory 
discovers  a  "correctable  flaw"  during  its 
processing  of  incoming  specimens  (see 

§  40.83),  the  laboratory  will  attempt  to 
correct  it.  If  the  laboratory  is 
unsuccessful  in  this  attempt,  it  will 
report  to  you  that  the  specimen  has  been 
"Rejected  for  Testing"  (with  the  reason 
stated). 

(b)  The  following  are  "correctable 
flaws"  that  laboratories  must  attempt  to 
correct: 

(1)  The  collector's  signature  is  omitted 
on  the  certification  statement  on  the 
CCF. 

(2)  The  specimen  temperature  was  not 
checked  and  the  "Remarks"  line  did  not 
contain  an  entry  regarding  the 
temperature  being  out  of  range. 

(c)  As  the  MRO.  when  you  discover  a 
"correctable  flaw"  during  your  review 
of  the  CCF,  you  must  cancel  the  test 
unless  the  flaw  is  corrected. 

(d)  The  following  are  correctable 
flaws  that  you  must  attempt  to  correct: 

(1)  The  employee's  signature  is 
omitted  from  the  certification  statement, 
unless  the  employee's  failure  or  refusal 
to  sign  is  noted  on  the  "Remarks  "  line 
of  the  CCF. 

(2)  The  certifying  scientist's  signature 
is  omitted  on  the  laboratory  copy  of  the 
CCF  for  a  positive,  adulterated, 
substituted,  or  invalid  test  result. 

(3)  The  collector  uses  a  non-DOT  form 
for  the  test,  provided  that  the  collection 
and  testing  process  is  conducted  in 
accordance  with  DOT  procedures  in  an 
HHS-certified  laboratoni*  following  DOT 
initial  and  confirmation  test  criteria. 

§  40.205        How  are  drug  test  problems 
corrected? 

(a)  As  a  collector,  you  have  the 
responsibility  of  trying  to  successfully 
complete  a  collection  procedure  for 
each  employee. 

(1)  If,  during  or  shortly  after  the 
collection  process,  you  become  aware  of 
any  event  that  prevents  the  completion 
of  a  valid  test  or  collection  (e.g.,  a 


procedural  or  paperwork  error),  vou 
must  try  to  correct  the  problem 
promptly,  if  doing  so  is  practicable.  You 
may  conduct  another  collection  as  part 
of  this  effort. 

(2)  If  another  collection  is  necessary, 
you  must  begin  the  new  collection 
procedure  as  soon  as  possible,  using  a 
new  CCF  and  a  new  collection  kit. 

(b)  If,  as  a  collector,  laboratory.  MRO. 
employer,  or  other  person  implementing 
these  drug  testing  regulations,  vou 
become  aware  of  a  problem  that  can  be 
corrected  (see  §40.203  ).  but  which  has 
not  already  been  corrected  under 
paragraph  (a)  of  this  section,  you  must 
take  all  practicable  action  to  correct  the 
problem  so  that  the  test  is  not  cancelled. 

(1)  If  the  problem  resulted  from  the 
omission  of  required  information,  vou 
must,  as  the  person  responsible  for 
providing  that  information,  supply  in 
writing  the  missing  information  and  a 
statement  that  it  is  true  and  accurate. 
For  example,  suppose  vou  are  a 
collector,  and  you  forgot  to  make  a 
notation  on  the  "Remarks"  line  of  the 
CCF  that  the  employee  did  not  sign  the 
certification.  You  would,  when  the 
problem  is  called  to  your  attention, 
supply  a  signed  statement  that  the 
employee  failed  or  refused  to  sign  the 
certification  and  that  your  statement  is 
true  and  accurate.  You  must  supply  this 
information  on  the  same  business  day 
on  which  you  are  notified  of  the 
problem,  transmitting  it  by  fax  or 
courier. 

(2)  If  the  problem  is  the  use  of  a  non- 
Federal  form,  you  must,  as  the  person 
responsible  for  the  use  of  the  incorrect 
form,  provide  a  signed  statement  that 
the  incorrect  form  contains  all  the 
information  needed  for  a  valid  DOT 
drug  test,  that  the  incorrect  form  was 
used  inadvertently  or  as  the  only  means 
of  conducting  a  test,  in  circumstances 
beyond  your  control.  The  statement 
must  also  list  the  steps  you  have  taken 
to  prevent  future  use  of  non-Federal 
forms  for  DOT  tests.  For  this  flaw  to 
have  been  corrected,  the  test  of  the 
specimen  must  have  occurred  at  a  HHS- 
certified  laboratory  where  it  was  tested 
using  the  testing  protocol  in  this  part 
You  must  supply  this  information  on 
the  same  business  day  on  which  you  are 
notified  of  the  problem,  transmitting  it 
by  fax  or  courier. 

(3)  You  must  maintain  the  written 
documentation  of  a  correction  with  the 
CCF. 

(4)  You  must  mark  the  CCF  in  such  a 
way  (e.g.,  stamp  noting  correction)  as  to 
make  it  obvious  on  the  face  of  the  CCF 
that  you  corrected  the  flaw. 

(c)  If  the  correction  does  not  take 
place,  as  the  MRO  ypu  must  cancel  the 
test. 
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§40.207    What  is  the  effect  of  a  cancelled 
drug  test? 

(a)  A  cancelled  drug  test  is  nwitht-r 
positive  nor  negative. 

(1)  As  an  employer,  you  must  not 
attach  to  a  cancelled  test  the 
consequences  of  a  positive  test  or  other 
violation  of  a  DOT  drug  testing 
regulation  (p  g  .  removal  from  a  safety- 
sensitive  position). 

(2)  As  an  employer,  you  must  not  use 
a  cancelled  test  for  the  purposes  of  a 
negative  test  to  authorize  the  employee 
to  perform  safety-sensitive  functions 
[i.e..  in  the  case  of  a  pre-employment, 
retum-to-duty.  or  follow-up  test). 

(3)  However,  as  an  employer,  you 
must  not  direct  a  recollection  for  an 
employee  because  a  test  has  been 
cancelled,  except  in  the  situations  cited 
in  paragraph  (a)(2)  of  this  section  or 
other  provisions  of  this  part  that  require 
another  test  to  be  conducted  {eg.. 

§§  40.159(a)(5)  and  40. 1871b)). 

(b)  A  cancelled  test  does  not  count 
toward  compliance  with  DOT 
requirements  {eg.,  being  applied  toward 
the  number  of  tests  needed  to  meet  the 
employer's  minimum  random  testing 
rate). 

(c)  A  cancelled  DOT  test  does  not 
provide  a  valid  basis  for  an  employer  to 
conduct  a  non-DOT  test  {f.e..  a  test 
under  company  authority). 

§  40.209    What  is  the  effect  of  procedural 
problems  that  are  not  sufficient  to  cancel  a 
drug  test? 

(a)  As  a  collector,  laboratorv'.  MRO. 
employer  or  other  person  administering 
the  drug  testing  process,  you  must 
document  any  errors  in  the  testing 
process  of  which  you  become  aware, 
even  if  they  are  not  considered 
problems  that  will  cause  a  test  to  be 
cancelled  as  listed  in  this  subpart. 
Decisions  about  the  ultimate  impact  of 
these  errors  will  be  determined  by  other 
administrative  or  legal  proceedings, 
subject  to  the  limitations  of  paragraph 
(b)  of  this  section. 

(b)  No  person  concerned  with  the 
testing  process  may  declare  a  test 
cancelled  based  on  an  error  that  does 
not  have  a  significant  adverse  effect  on 
the  right  of  the  employee  to  have  a  fair 
and  accurate  test.  Matters  that  do  not 
result  in  the  cancellation  of  a  test 
include,  but  are  not  limited  to.  the 
following: 

(1)  A  minor  administrative  mistake 
(e.g..  the  omission  of  the  employee's 
middle  initial,  a  transposition  of 
numbers  in  the  employee's  social 
security  number); 

(2)  An  error  that  does  not  affect 
employee  protections  under  this  part 
[e.g..  the  collector's  failure  to  add  bluing 
agent  to  the  toilet  bowl,  which  adversely 


.iffects  only  the  ability  of  the  collector 
to  detiHt  tampering  with  the  specimen 
by  the  employee): 

(3)  The  collection  of  a  specimen  by  a 
(  ollector  who  is  required  to  have  been 
trained  (s«?e  §40.33),  but  who  has  not 
met  this  requirement; 

(4)  A  delay  in  the  collection  process 
(see  «» 40.61  (a)); 

(5)  Verifii:ation  of  a  test  result  by  an 
MRO  who  has  the  basic  credentials  to  be 
qualified  as  an  MRO  (see  §  40.121(a) 
through  (b))  but  who  has  not  met 
training  and/or  documentation 
requirements  (see  §40. 121(c)  through 
(e)): 

(6)  The  failure  to  directly  observe  or 
monitor  a  collection  that  the  rule 
requires  or  permits  to  be  directly 
observed  or  monitored,  or  the 
unauthorized  use  of  direct  observation 
or  monitoring  for  a  collection; 

(7)  The  fact  that  a  test  was  conducted 
in  a  facility  that  does  not  meet  the 
requirements  of  §40.41; 

(8)  If  the  specific  name  of  the  courier 
on  the  (X;F  is  omitted  or  erroneous; 

(9)  Personal  identif>ing  information  is 
inadvertently  contained  on  the  CCF 
{eg.  the  employee  signs  his  or  her  name 
on  the  laboratory  copy);  or 

(10)  Claims  that  the  employee  was 
improperly  selected  for  testing. 

(c)  As  an  employer,  these  types  of 
errors,  even  though  not  sufficient  to 
cancel  a  drug  test  result,  may  subject 
you  to  enforcement  action  under  DOT 
agency  regulations. 

Subpart  J— Alcohol  Testing  Personnel 

§  40.21 1     Who  conducts  DOT  alcohol 
tests? 

(a)  Screening  test  technicians  (STTs) 
and  breath  alcohol  technicians  (BATs) 
meeting  their  respective  requirements  of 
this  subpart  are  the  only  people 
authorized  to  conduct  DOT  alcohol 
tests 

(b)  An  STT  can  conduct  only  alcohol 
screening  tests,  but  a  BAT  can  conduct 
alcohol  screening  and  confirmation 
tests. 

(c)  As  a  BAT-  or  STT-qualified 
immediate  supervisor  of  a  particular 
employee,  you  may  not  act  as  the  STT 
or  BAT  when  that  employee  is  tested, 
unless  no  other  STT  or  BAT  is  available 
and  DOT  agency  regulations  do  not 
prohibit  you  from  doing  so. 

§40.213    What  training  requirenients  must 
STTs  and  BATs  meet? 

To  be  permitted  to  act  as  a  BAT  or 
STT  in  the  DOT  alcohol  testing 
program,  you  must  meet  each  of  the 
requirements  of  this  section: 

(a)  Basic  information.  You  must  be 
knowledgeable  about  the  alcohol  testing 


procedures  in  this  part  and  the  current 
DOT  guidance.  These  documents  and 
information  are  available  from  ODAPC 
(Department  of  Transportation,  400  7th 
Street,  SW..  Room  10403,  Washington 
DC, 20590,  202-366-3784,  or  on  the 
ODAPC  web  site,  http://www.dot.gov/ 
ost/dapc)). 

(b)  Qualification  training.  You  must 
receive  qualification  training  meeting 
the  requirements  of  this  paragraph  (b). 

(1)  Qualification  training  must  be  in 
accordance  with  the  DOT  Model  BAT  or 
STT  Course,  as  applicable.  The  DOT 
Model  Courses  are  available  from 
ODAPC  (Department  of  Transportation. 
400  7th  Street,  SW.,  Room  10403. 
Washington  DC.  20590.  202-366-3784. 
or  on  the  ODAPC  web  site,  http:// 
www.dot.gov/ost/dapc).  The  training 
can  also  be  provided  using  a  course  of 
instruction  equivalent  to  the  DOT 
Model  Courses.  On  request.  ODAPC  will 
review  BAT  and  STT  instruction 
courses  for  equivalency. 

(2)  Qualification  training  must 
include  training  to  proficiency  in  using 
the  alcohol  testing  procedures  of  this 
part  and  in  the  operation  of  the 
particular  alcohol  testing  device(s)  {i.e., 
the  ASD(s)  or  EBT(s))  you  will  be  using. 

(3)  The  training  must  emphasize  that 
you  are  responsible  for  maintaining  the 
integrity  of  the  testing  process,  ensuring 
the  privacy  of  employees  being  tested, 
and  avoiding  conduct  or  statements  that 
could  be  viewed  as  offensive  or 
inappropriate. 

(4)  The  instructor  must  be  an 
individual  who  has  demonstrated 
necessary  knowledge,  skills,  and 
abilities  by  regularly  conducting  DOT 
alcohol  tests  as  an  STT  or  BAT,  as 
applicable,  for  a  period  of  at  least  a  year, 
who  has  conducted  STT  or  BAT 
training,  as  applicable,  under  this  part 
for  a  year,  or  who  has  successfully 
completed  a  "train  the  trainer"  course. 

{cf  Initial  Proficiency  Demonstration. 
Following  yoiu  completion  of 
qualification  training  under  paragraph 
(b)  of  this  section,  you  must 
demonstrate  proficiency  in  alcohol 
testing  under  this  part  by  completing 
three  consecutive  error-free  mock  tests. 

(1)  Another  person  must  monitor  and 
evaluate  your  performance,  in  person  or 
by  a  means  that  provides  real-time 
observation  and  interaction  between  the 
instructor  and  trainee,  and  attest  in 
writing  that  the  mock  collections  are 

"error-free."  This  person  must  be  an 
individual  who  meets  the  requirements 
of  paragraph  (b)(4)  of  this  section. 

(2)  These  tests  must  use  the  alcohol 
testing  devices  (e.g.,  EBT(s)  or  ASD(s)) 
that  you  will  use  as  a  BAT  or  STT. 

(3)  If  you  are  an  STT  who  will  be 
using  an  ASD  that  indicates  readings  by 


changes,  contrasts,  or  other  readings  in 
color,  you  must  demonstrate  as  part  of 
the  mock  test  that  you  are  able  to 
discern  changes,  contrasts,  or  readings 
correctly. 

(d)  Schedule  for  qualification  training 
and  initial  proficiency  demonstration. 
The  following  is  the  schedule  for 
qualification  training  and  the  initial 
proficiency  demonstration  you  must 
meet: 

(1)  If  you  became  a  BAT  or  STT  before 
August  1,  2001,  you  were  required  to 
have  met  the  requirements  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section, 
and  you  do  not  have  to  meet  them  again. 

(2)  If  you  become  a  BAT  or  STT  on 
or  after  August  1,  2001,  you  must  meet 
the  requirements  of  paragraphs  (b)  and 
(c)  of  this  section  before  you  begin  to 
perform  BAT  or  STT  functions. 

(e)  Refresher  training.  No  less 
frequently  than  every  five  years  from  the 
date  on  which  you  satisfactorily 
complete  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section, 
you  must  complete  refresher  training 
that  meets  all  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section. 

(f)  Error  Correction  Training.  If  you 
make  a  mistake  in  the  edcohol  testing 
process  that  causes  a  test  to  be  cancelled 
{i.e..  a  fatal  or  uncorrected  flaw),  you 
must  undergo  error  correction  training. 
This  training  must  occur  within  30  days 
of  the  date  you  are  notified  of  the  error 
that  led  to  the  need  for  retraining, 

(1)  Error  correction  training  must  be 
provided  and  your  proficiency 
documented  in  writing  by  a  person  who 
meets  the  requirements  of  paragraph 
(b)(4)  of  this  section. 

(2)  Error  correction  training  is 
required  to  cover  only  the  subject  matter 
area(s)  in  which  the  error  that  caused 
the  test  to  be  cancelled  occurred. 

(3)  As  part  of  the  error  correction 
training,  you  must  demonstrate  yoiu' 
proficiency  in  the  alcohol  testing 
procedures  of  this  part  by  completing 
three  consecutive  error-free  mock  tests. 
The  mock  tests  must  include  one 
uneventful  scenario  and  two  scenarios 
related  to  the  area(s)  in  which  your 
error(s)  occurred.  The  person  providing 
the  training  must  monitor  and  evaluate 
your  performance  and  attest  in  writing 
that  the  mock  tests  were  error-free. 

(g)  Documentation.  You  must 
maintain  documentation  showing  that 
you  currently  meet  all  requirements  of 
this  section.  You  must  provide  this 
documentation  on  request  to  DOT 
agency  representatives  and  to  employers 
and  C/TPAs  who  are  negotiating  to  use 
your  services. 

(h)  Other  persons  who  may  serve  as 
BATs  or  STTs.  (1)  Anyone  meeting  the 
requirements  of  this  section  to  be  a  BAT 


may  act  as  an  STT.  provided  that  the 
individual  has  demonstrated  initial 
proficiency  in  the  operation  of  the  ASD 
that  he  or  she  is  using,  as  provided  in 
paragraph  (c)  of  this  section. 

(2)  Law  enforcement  officers  who 
have  been  certified  by  state  or  local 
governments  to  conduct  breath  alcohol 
testing  are  deemed  to  be  qualified  as 
BATs.  They  are  not  required  to  also 
complete  the  training  requirements  of 
this  section  in  order  to  act  as  BATs.  In 
order  for  a  test  conducted  by  such  an 
officer  to  be  accepted  under  DOT 
alcohol  testing  requirements,  the  officer 
must  have  been  certified  by  a  state  or 
local  government  to  use  the  EBT  or  ASD 
that  was  used  for  the  test, 

§  40.21  S  What  information  at>out  the  DER 
do  employers  have  to  provide  to  BATs  and 
STTs? 

As  an  employer,  you  must  provide  to 
the  STTs  and  BATs  the  name  and 
telephone  number  of  the  appropriate 
DER  (and  C/TPA,  where  applicable)  to 
contact  about  any  problems  or  issues 
that  may  arise  during  the  testing 
process. 

§40.217    Where  is  other  information  on  the 
role  of  STTs  and  BATs  found  in  this 
regulation? 

You  can  find  other  information  on  the 
role  and  functions  of  STTs  and  BATs  in 
the  following  sections  of  this  part: 

§40.3— Definit'ons. 

§40.223 — Responsibility  for  supenising 

employees  being  tested. 
§§40.225-40.227— Use  of  the  alcohol  te.sting 

form. 
§§40.241—40.245 — Screening  test  procedures 

with  ASDs  and  EBTs. 
§§40.251^0.255 — Confirmation  test 

procedures. 
§40.261— Refusals  to  test. 
§§40.263-40.265— Insufficient  saliva  or 

breath. 
§40.267 — Problems  requiring  (.ancellation  of 

tests. 
§§40.269-^0.271— Correcting  problems  in 

tests. 

Subpart  K— Testing  Sites,  Forms, 
Equipment  and  Supplies  Used  In 
Alcohol  Testing 

§  40.221     Where  does  an  alcohol  test  take 
place? 

(a)  A  DOT  alcohol  test  must  take  place 
at  an  alcohol  testing  site  meeting  the 
requirements  of  this  section. 

(b)  If  you  are  operating  an  alcohol 
testing  site,  you  must  ensure  that  it 
meets  the  security  requirements  of 
§40.223. 

(c)  If  you  are  operating  an  alcohol 
testing  site,  you  must  ensure  that  it 
provides  visual  and  aural  privacy  to  the 
employee  being  tested,  sufficient  to 


prevent  unauthorized  persons  from 
seeing  or  hearing  test  results. 

(d)  If  you  are  operating  an  alcohol 
testing  site,  you  must  ensure  that  it  has 
all  needed  personnel,  materials, 
equipment,  and  facilities  to  provide  for 
the  collection  and  analysis  of  breath 
and/or  saliva  samples,  and  a  suitable 
clean  surface  for  writing. 

(e)  If  an  alcohol  testing  site  fully 
meeting  all  the  visual  and  aural  privacy 
requirements  of  paragraph  (c)  is  not 
readily  available,  this  part  allows  a 
reasonable  suspicion  or  post-accident 
test  to  be  conducted  at  a  site  that 
partially  meets  these  requirements.  In 
this  case,  the  site  must  afford  visual  and 
aural  privacy  to  the  employee  to  the 
greatest  extent  practicable. 

(f)  An  alcohol  testing  site  can  be  in  a 
medical  facility,  a  mobile  facility  {e.g.. 

a  van),  a  dedicated  collection  facility,  or 
any  other  location  meeting  the 
requirements  of  this  section. 

§  40.223    What  steps  must  t>e  taken  to 
protect  the  security  of  alcohol  testing  sites? 

(a)  If  you  are  a  BAT.  STT.  or  other 
person  operating  an  alcohol  testing  site, 
you  must  prevent  unauthorized 
personnel  from  entering  the  testing  site. 

(1)  The  only  people  you  are  to  treat 
as  authorized  persons  are  employees 
being  tested.  BATs.  STTs.  and  other 
alcohol  testing  site  workers.  DERs, 
employee  representatives  authorized  bv 
the  employer  {e.g..  on  the  basis  of 
employer  policy  or  labor-management 
agreement),  and  DOT  agency 
representatives. 

(2)  You  must  ensure  that  all  persons 
are  under  the  supervision  of  a  BAT  or 
STT  at  all  times  when  permitted  into 
the  site. 

(3)  You  may  remove  any  person  who 
obstructs,  interferes  with,  or  causes 
unnecessary  delay  in  the  testing 
process. 

(b)  As  the  BAT  or  STT,  you  must  not 
allow  any  person  other  than  you.  the 
employee,  or  a  DOT  agency 
representative  to  actually  witness  the 
testing  process  (see  §§  40.241-40.255). 

(c)  If  you  are  operating  an  alcohol 
testing  site,  you  must  ensure  that  when 
an  EBT  or  ASD  is  not  being  used  for 
testing,  you  store  it  in  a  secure  place. 

(d)  If  you  are  operating  an  alcohol 
testing  site,  you  must  ensure  that  no  one 
other  than  BATs  or  other  employees  of 
the  site  have  access  to  the  site  when  an 
EBT  is  unsecured. 

(e)  As  a  BAT  or  STT.  to  avoid 
distraction  that  could  compromise 
security,  you  are  limited  to  conducting 
an  alcohol  test  for  only  one  employee  at 
a  time. 

(1)  When  an  EBT  screening  test  on  an 
employee  indicates  an  alcohol 
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concentration  of  0.02  or  higher,  and  the 
same  EBT  will  be  used  for  the 
confirmation  test,  you  are  not  allowed  to 
use  the  EBT  for  a  test  on  another 
employee  before  completing  the 
confirmation  test  on  the  first  employee. 

(2)  As  a  BAT  who  will  conduct  both 
the  screening  and  the  confirmation  test, 
you  are  to  complete  the  entire  screening 
and  confirmation  process  on  one 
employee  before  starting  the  screening 
process  on  another  employee. 

(:})  You  are  not  allowed  to  leave  the 
alcohol  testing  site  while  the  testing 
process  for  a  giyen  employee  is  in 
progress,  except  to  notif\'  a  supervisor  or 
contact  a  DER  for  assistance  in  the  case 
an  employee  or  other  person  who 
obstructs,  interferes  with,  or 
unnecessarily  delays  the  testing  process. 

§40.225    What  form  is  used  for  an  alcohol 
test? 

(a)  The  DOT  Alcohol  Testing  Form 
(ATF)  must  be  used  for  every^  DOT 
alcohol  test.  The  .^TF  must  be  a  three- 
part  carbonless  manifold  form.  The  ATF 
is  found  in  Appendix  G  to  this  part.  You 
may  view  this  form  on  the  ODAPC  web 
site  (http://www.dot.gov/ost/dapc). 

(b)  As  an  employer  in  the  DOT 
alcohol  testing  program,  you  are  not 
permitted  to  modify  or  revise  the  ATF 
except  as  follows: 

(1 )  You  may  include  other 
information  needed  for  billing  purposes, 
outside  the  boundaries  of  the  form. 

(2)  You  may  use  a  ATF  directly 
generated  by  an  EBT  which  omits  the 
space  for  affixing  a  separate  printed 
result  to  the  ATF.  provided  the  EBT 
prints  the  result  directly  on  the  .\TF. 

(3)  You  may  use  an  ATF  that  has  the 
employers  name,  address,  and 
telephone  number  preprinted.  In 
addition,  a  C/TPA's  name,  address,  and 
telephone  number  may  be  included,  to 
assist  with  negative  results. 

(4)  Yf)u  may  use  an  ATF  in  which  all 
pages  are  printed  on  white  paper.  The 
white  pages  must  have  either  clearly 
discernible  borders  in  the  specified 
color  for  each  page  or  designation 
statements  for  each  copy  in  the 
specified  color. 

(5)  As  a  BAT  or  STT,  you  may  add, 
on  the  "Remarks"  line  of  the  ,\TF.  the 
name  of  the  DOT  agency  under  whose 
authority  the  test  occurred. 

(6)  As  a  BAT  or  STT,  you  may  use  a 
ATF  that  has  your  name,  address,  and 
telephone  number  preprinted,  but  under 
no  circumstances  can  your  signature  be 
preprinted 

(c)  As  an  employer,  you  may  use  an 
equivalent  foreign-language  version  of 
the  ATF  approved  by  ODAPC.  You  may 
use  such  a  non-English  language  form 
only  in  a  situation  where  both  the 


employee  and  BAT/STT  understand  and 
can  use  the  form  in  that  language. 

§  40.227     May  employers  use  the  ATF  for 
non-DOT  tests,  or  non-DOT  forms  for  DOT 
tests? 

(a)  No.  as  an  employer,  BAT,.or  STT, 
you  are  prohibited  from  using  the  ATF 
for  non-DOT  alcohol  tests.  You  are  also 
prohibited  from  using  non-DOT  forms 
for  DOT  alcohol  tests.  Doing  either 
subjects  vou  to  enforcement  action 
under  DOT  agencv  regulations. 

(b)  If  the  STT  or  BAT.  either  by 
mistake,  or  as  the  only  means  to 
conduct  a  test  under  difficult 
circumstances  [e.g.,  post-accident  test 
with  insufficient  time  to  obtain  the 
ATF).  uses  a  non-DOT  form  for  a  DOT 
test,  the  use  of  a  non-DOT  form  does 
not,  in  and  of  itself,  require  the 
employer  or  service  agent  to  cancel  the 
test.  However,  in  order  for  the  test  to  be 
considered  valid,  a  signed  statement 
must  be  obtained  from  the  STT  or  BAT 
in  accordance  with  §  40.271(b)  . 

§  40.229    What  devices  are  used  to  conduct 
alcohol  screening  tests? 

EBTs  and  ASDs  on  the  NHTSA 
conforming  products  lists  (GPL)  for 
evidential  and  non-evidential  devices 
are  the  onlv  devices  you  are  allowed  to 
use  to  conduct  alcohol  screening  tests 
under  this  part.  An  ASD  can  be  used 
onlv  for  screening  tests  for  alcohol,  and 
may  not  be  used  for  confirmation  tests. 

§40.231     What  devices  are  used  to  conduct 
alcohol  confirmation  tests? 

(a)  EBTs  on  the  NHTSA  GPL  for 
evidential  devices  that  meet  the 
requirements  of  paragraph  (b)  of  this 
section  are  the  only  devices  you  may 
use  to  conduct  alcohol  confirmation 
tests  under  this  part.  Note  that,  among 
devices  on  the  GPL  for  EBTs,  only  those 
devices  listed  without  an  asterisk  (*)  are 
authorized  for  use  in  confirmation 
testing  in  the  DOT  alcohol  testing 
program. 

(b)  To  conduct  a  confirmation  test, 
you  must  use  an  EBT  that  has  the 
following  capabilities: 

(1)  Provides  a  printed  triplicate  result 
(or  three  consecutive  identical  copies  of 
a  result)  of  each  breath  test: 

(2)  Assigns  a  unique  number  to  each 
completed  test,  which  the  BAT  and 
employee  can  read  before  each  test  and 
which  is  printed  on  each  copy  of  the 
result; 

(3)  Prints,  on  each  copy  of  the  result, 
the  manufacturer's  name  for  the  device, 
its  serial  number,  and  the  time  of  the 
lest: 

(4)  Distinguishes  alcohol  from  acetone 
at  the  0.02  alcohol  concentration  level; 

(5)  Tests  an  air  blank;  and 


(6)  Performs  an  external  calibration 
check, 

§  40.233    What  are  the  requirements  for 
proper  use  and  care  of  EBTs? 

(a)  As  an  EBT  manufacturer,  you  must 
submit,  for  NHTSA  approval,  a  quality 
assurance  plan  (QAP)  for  your  EBT 
before  NHTSA  places  the  EBT  on  the 
GPL. 

(1)  Your  QAP  must  specif\'  the 
methods  used  to  perform  external 
calibration  checks  on  the  EBT,  the 
tolerances  within  which  the  EBT  is 
regarded  as  being  in  proper  calibration, 
and  the  intervals  at  which  these  checks 
must  be  performed.  In  designating  these 
intervals,  your  QAP  must  take  into 
account  factors  like  frequency  of  use, 
environmental  conditions  (e.g., 
temperature,  humidity,  altitude)  and 
type  of  operation  [e.g..  stationary  or 
mobile). 

(2)  Your  QAP  must  also  specify  the 
inspection,  maintenance,  and 
calibration  requirements  and  intervals 
for  the  EBT. 

(b)  As  the  manufacturer,  you  must 
include,  with  each  EBT,  instructions  for 
its  use  and  care  consistent  with  the 
QAP. 

(c)  As  the  user  of  the  EBT  (e.g., 
employer,  service  agent),  you  must  do 
the  following: 

(1)  You  must  follow  the 
manufacturer's  instructions  (see 
paragraph  (b)  of  this  section),  including 
performance  of  external  calibration 
checks  at  the  intervals  the  instructions 
specify. 

(2)  In  conducting  external  calibration 
checks,  you  must  use  only  calibration 
devices  appearing  on  NHTSA's  GPL  for 

"Galibrating  Units  for  Breath  Alcohol 
Tests." 

(3)  If  an  EBT  fails  an  external  check 
of  calibration,  you  must  take  the  EBT 
out  of  service.  You  may  not  use  the  EBT 
again  for  DOT  alcohol  testing  until  it  is 
repaired  and  passes  an  external 
calibration  check. 

(4)  You  must  maintain  records  of  the 
inspection,  maintenance,  and 
calibration  of  EBTs  as  provided  in 

§  40.333(a)(2)  . 

(5)  You  must  ensure  that  inspection, 
maintenance,  and  calibration  of  the  EBT 
are  performed  by  its  manufacturer  or  a 
maintenance  representative  certified 
either  by  the  manufacturer  or  by  a  state 
health  agency  or  other  appropriate  state 
agency. 

§  40.235    What  are  the  requirements  for 
proper  use  and  care  of  ASDs? 

(a)  As  an  ASD  manufacturer,  you 
must  submit,  for  NHTSA  approval,  a 
QAP  for  your  ASD  before  NHTSA  places 
the  ASD  on  the  GPL.  Your  QAP  must 


specify  the  methods  used  for  quality 
control  checks,  temperatures  at  which 
the  ASD  must  be  stored  and  used,  the 
shelf  life  of  the  device,  and 
environmental  conditions  [e.g.. 
temperature,  altitude,  humidity)  that 
may  affect  the  ASD's  performance. 

(b)  As  a  manufactiu-er,  you  must 
include  with  each  ASD  instructions  for 
its  use  and  care  consistent  with  the 
QAP.  The  instructions  must  include 
directions  on  the  proper  use  of  the  ASD, 
and,  where  applicable  the  time  within 
which  the  device  must  be  read,  and  the 
manner  in  which  the  reading  is  made. 

(c)  As  the  user  of  the  ADS  [e.g., 
employer,  STT),  you  must  follow  the 
QAP  instructions. 

(d)  You  are  not  permitted  to  use  an 
ASD  that  does  not  pass  the  specified 
quality  control  checks  or  that  has  passed 
its  expiration  date. 

(e)  As  an  employer,  with  respect  to 
breath  ASDs,  you  must  also  follow  the 
device  use  and  care  requirements  of 
§40.233  . 

Subpart  L — Alcohol  Screening  Tests 

§  40.241    What  are  the  first  steps  in  any 
alcohol  screening  test? 

As  the  BAT  or  STT  you  will  take  the 
following  steps  to  begin  all  alcohol 
screening  tests,  regardless  of  the  type  of 
testing  device  you  are  using: 

(a)  When  a  specific  time  for  an 
employee's  test  has  been  scheduled,  or 
the  collection  site  is  at  the  employee's 
worksite,  and  the  employee  does  not 
appear  at  the  collection  site  at  the 
scheduled  time,  contact  the  DER  to 
determine  the  appropriate  interval 
within  which  the  DER  has  determined 
the  employee  is  authorized  to  arrive.  If 
the  employee's  arrival  is  delayed 
beyond  that  time,  you  must  notify  the 
DER  that  the  employee  has  not  reported 
for  testing.  In  a  situation  where  a  C/TPA 
has  notified  an  owner/operator  or  other 
individual  employee  to  report  for  testing 
and  the  employee  does  not  appear,  the 
C/TPA  must  notify  the  employee  that  he 
or  she  has  refused  to  test. 

(b)  Ensure  that,  when  the  employee 
enters  the  alcohol  testing  site,  you  begin 
the  alcohol  testing  process  without 
undue  delay.  For  example,  you  must  not 
wait  because  the  employee  says  he  or 
she  is  not  ready  or  because  an 
authorized  employer  or  employee 
representative  is  delayed  in  arriving. 

(1)  If  the  employee  is  also  going  to 
take  a  DOT  drug  test,  you  must,  to  the 
greatest  extent  practicable,  ensure  that 
the  alcohol  test  is  completed  before  the 
urine  collection  process  begins. 

(2)  If  the  employee  needs  medical 
attention  (e.g.,  an  injured  employee  in 
an  emergency  medical  facility  who  is 


required  to  have  a  post-accident  test),  do 
not  delay  this  treatment  to  conduct  a 
test. 

(c)  Require  the  employee  to  provide 
positive  identification.  You  must  see  a 
photo  ID  issued  by  the  employer  (other 
than  in  the  case  of  an  owner-operator  or 
other  self-employer  individual)  or  a 
Federal,  state,  or  local  goverrunent  (e.g., 
a  driver's  license).  You  may  not  accept 
faxes  or  photocopies  of  identification. 
Positive  identification  by  an  employer 
representative  (not  a  co-worker  or 
another  employee  being  tested)  is  also 
acceptable.  If  the  employee  cannot 
produce  positive  identification,  you 
must  contact  a  DER  to  verify*  the  identity 
of  the  employee. 

(d)  If  die  employee  asks,  provide  your 
identification  to  the  employee.  Your 
identification  must  include  your  name 
and  your  employer's  name  but  is  not 
required  to  include  your  picture, 
address,  or  telephone  number. 

(e)  Explain  the  testing  procedure  to 
the  employee,  including  showing  the 
employee  the  instructions  on  the  back  of 
die  ATF. 

(f)  Complete  Step  1  of  the  ATF. 

(g)  Direct  the  employee  to  complete 
Step  2  on  the  ATF  and  sign  the 
certification.  If  the  employee  refuses  to 
sign  this  certification,  you  must 
document  this  refusal  on  the  'Remarks" 
line  of  the  ATF  and  immediately  notify 
the  DER.  This  is  a  refusal  to  test. 

§  40.243    What  is  the  procedure  for  an 
alcohol  screening  test  using  an  EBT  or  non- 
evidential  breath  ASD? 

As  the  BAT  or  STT.  you  must  take  the 
following  steps: 

(a)  Select,  or  allow  the  employee  to 
select,  an  individually  wrapped  or 
sealed  mouthpiece  from  the  testing 
materials. 

(b)  Open  the  individually  wrapped  or 
sealed  mouthpiece  in  view  of  the 
employee  and  insert  it  into  the  device 
in  accordance  with  the  manufacturer's 
instructions. 

(c)  Instruct  the  employee  to  blow 
steadily  and  forcefully  into  the 
mouthpiece  for  at  least  six  seconds  or 
until  the  device  indicates  that  an 
adequate  amount  of  breath  has  been 
obtained. 

(d)  Show  the  employee  the  displayed 
test  result. 

(e)  If  the  device  is  one  that  prints  the 
test  number,  testing  device  name  and 
serial  number,  time,  and  result  directly 
onto  the  ATF,  you  must  check  to  ensure 
that  the  information  has  been  printed 
correctly  onto  the  ATF. 

(f)  If  the  device  is  one  that  prints  the 
test  number,  testing  device  name  and 
serial  nimiber,  time  and  result,  but  on  a 
separate  printout  rather  than  directly 


onto  the  ATF,  you  must  affix  the 
printout  of  the  information  to  the 
designated  space  on  the  ATF  with 
tamper-evident  tape  or  use  a  self- 
adhesive  label  that  is  tamper-evident, 
(g)  If  the  device  is  one  that  does  not 
print  the  test  number,  testing  device 
name  and  serial  number,  time,  and 
result,  or  it  is  a  device  not  being  used 
with  a  printer,  you  must  record  this 
information  in  Step  3  of  the  ATF. 

§  40.245    What  Is  the  procedure  for  an 
alcohol  screening  test  using  a  saliva  ASD? 

As  the  STT,  you  must  take  the 
following  steps: 

(a)  Check  the  expiration  date  on  the 
device  and  show  it  to  the  employee. 
You  may  not  use  the  device  after  its 
expiration  date. 

(b)  Open  an  individually  wrapped  or 
sealed  package  containing  the  device  in 
the  presence  of  the  employee. 

(c)  Offer  the  employee  the 
opportunity  to  use  the  device.  If  the 
employee  uses  it,  you  must  instruct  the 
employee  to  insert  it  into  his  or  her 
mouth  and  use  it  in  a  manner  described 
by  the  device's  manufacturer. 

(d)  If  the  employee  chooses  not  to  use 
the  device,  or  in  all  cases  in  which  a 
new  test  is  necessary  because  the  device 
did  not  activate  (see  paragraph  (g)  of 
this  section),  you  must  insert  the  device 
into  the  employee's  mouth  and  gather 
saliva  in  the  manner  described  by  the 
device's  manufacturer.  You  must  wear 
single-use  examination  or  similar  gloves 
while  doing  so  and  change  them 
following  each  test. 

(e)  When  the  device  is  removed  from 
the  employee's  mouth,  you  must  follow 
the  manufacturer's  instructions 
regarding  necessary  next  steps  in 
ensuring  that  the  device  has  activated. 

(f)(1)  If  you  were  unable  to 
successfully  follow  the  procedures  of 
paragraphs  (c)  through  (e)  of  this  section 
(e.g.,  the  device  breaks,  you  drop  the 
device  on  the  floor),  you  must  discard 
the  device  and  conduct  a  new  test  using 
a  new  device. 

(2)  The  new  device  you  use  must  be 
one  that  has  been  under  your  control  or 
that  of  the  employer  before  the  test. 

(3)  You  must  note  on  the  "Remarks" 
line  of  the  ATF  the  reason  for  the  new 
test.  (Note:  You  may  continue  using  the 
same  ATF  with  which  you  began  the 
test.) 

(4)  You  must  offer  the  employee  the 
choice  of  using  the  device  or  having  you 
use  it  unless  the  employee,  in  the 
opinion  of  the  STT  or  BAT,  was 
responsible  (e.g.,  the  employee  dropped 
the  device)  for  the  new  test  needing  to 
be  conducted. 

(5)  If  you  are  unable  to  successfully 
follow  the  procedures  of  paragraphs     , 
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through  (e)  of  this  section  on  the  new- 
test,  vou  must  end  the  collection  ami 
put  an  explanation  on  the  "Remarks" 
line  of  the  ATF. 

(6)  You  must  then  direct  the  employee 
to  take  a  new  test  immediately,  using  an 
EBT  for  the  screening  test. 

(g)  If  vou  are  able  to  successfully 
follow  the  procedures  of  paragraphs  (c)- 

(e)  of  this  section,  but  the  device  does 
not  activate,  you  must  discard  the 
device  and  conduct  a  new  test,  in  the 
same  manner  as  provided  in  paragraph 

(f)  of  this  section.  In  this  case,  you  must 
place  the  device  into  the  employee's 
mouth  to  collect  saliva  for  the  new  test. 

(h)  You  must  read  the  result  displayed 
on  the  device  no  sooner  than  the 
device's  manufacturer  instructs.  In  all 
cases  the  result  displayed  must  be  read 
within  15  minutes  of  the  test.  You  must 
then  show  the  device  and  its  reading  to 
the  emplovee  and  enter  the  result  on  the 
ATF. 

(i)  You  must  never  re-use  devices, 
swabs,  gloves  or  other  materials  used  in 
saliva  testing. 

(j)  You  must  note  the  fact  that  you 
used  a  saliva  ASD  in  Step  3  of  the  ATF 

§  40.247    What  procedures  does  the  BAT  or 
STT  follow  after  a  screening  test  result? 

(a)  If  the  test  result  is  an  alcohol 
concentration  of  less  than  0.02.  as  the 
BAT  or  STT,  vou  must  do  the  following; 

(1)  Sign  and  date  .Step  3  of  the  .ATF: 
and 

(2)  Transmit  the  result  to  the  DER  in 
a  confidential  maimer,  as  provided  in 
§40.255 

(b)  If  the  test  result  is  an  alcohol 
concentration  of  0  02  or  higher,  as  the 
BAT  or  STT,  you  must  direct  the 
employee  to  take  a  confirmation  test. 

(1)  If  vou  are  the  BAT  who  will 
conduct  the  confirmation  test,  you  must 
then  conduct  the  test  using  the 
procedures  beginning  at  §  40.251 

(2)  If  you  are  not  the  BAT  who  will 
conduct  the  confirmation  test,  direct  the 
employee  to  take  a  confirmation  test. 
sign  and  date  Step  3  of  the  ATF,  and 
give  the  employee  Copy  2  of  the  .ATF 

(3)  If  the  confirmation  test  will  be 
performed  at  a  different  site  from  the 
screening  test,  you  must  take  the 
following  additional  steps: 

(i)  Advise  the  employee  not  to  eat, 
drink,  put  anything  [eg  .  cigarette, 
chewing  gum)  into  his  or  her  mouth,  or 
belch: 

(ii)  Tell  the  employee  the  reason  for 
the  waiting  period  required  by 
§  40.251(a)  [i.e  ,  to  prevent  an 
accumulation  of  mouth  alcohol  from 
leading  to  an  artificially  high  reading): 

(iii)  Lxplain  that  following  your 
instructions  concerning  the  waiting 
period  is  to  the  employee's  benefit: 


(iv)  Explain  that  the  confirmation  test 
will  be  conducted  at  the  end  of  the 
waiting  period,  even  if  the  instructions 
have  not  been  followed: 

(v)  Note  on  the  "Remarks"  line  of  the 
.ATF  that  the  waiting  period  instructions 
were  provided: 

Ivi)  Instruct  the  person  accompanying 
the  emplovee  to  carry  a  copy  of  the  ATF 
to  the  BAT  who  will  perform  the 
confirmation  test:  and 

(vii)  Ensure  that  you  or  another  BAT. 
STT.  or  emplover  representative  observe 
the  employee  as  he  or  she  is  transported 
to  the  confirmation  testing  site.  You 
must  direct  the  employee  not  to  attempt 
to  drive  a  motor  vehicle  to  the 
confirmation  testing  site. 

(c)  If  the  screening  test  is  invalid,  you 
must,  as  the  BAT  or  STT.  tell  the 
emplovee  the  test  is  cancelled  and  note 
the  problem  on  the  "Remarks"  line  of 
the  ATF.  If  practicable,  repeat  the 
testing  process  (see  §40.  271). 

Subpart  M— Alcohol  Confirmation 
Tests 

§  40.251     What  are  the  first  steps  in  an 
alcohol  confirmation  test? 

.As  the  BAT  for  an  alcohol 
confirmation  test,  you  must  follow  these 
steps  to  begin  the  confirmation  test 
process: 

(a)  You  must  carry  out  a  requirement 
for  a  waiting  period  before  the 
confirmation  test,  by  taking  the 
following  steps: 

1 1 )  You  must  ensure  that  the  waiting 
period  lasts  at  lea.st  15  minutes,  starting 
with  the  completion  of  the  screening 
test.  After  the  waiting  period  has 
elapsed,  you  should  begin  the 
confirmation  test  as  soon  as  possible, 
but  not  more  than  30  minutes  after  the 
completion  of  the  screening  test. 

(i)  If  the  confirmation  test  is  taking 
place  at  a  different  location  from  the 
screening  test  (see  §  40.247(b)(3))  the 
time  of  transit  between  sites  counts 
toward  the  waiting  period  if  the  STT  or 
BAT  who  conducted  the  screening  test 
provided  the  waiting  period 
instructions. 

(ii)  If  you  cannot  verify,  through 
review  of  the  ATF,  that  waiting  period 
instructions  were  provided,  then  you 
must  carry  out  the  waiting  period 
requirement. 

(iii)  You  or  another  BAT  or  STT,  or 
an  employer  representative,  must 
observe  the  employee  during  the 
waiting  period. 

(2)  Concerning  the  waiting  period, 
vou  must  tell  the  employee: 

(i)  Not  to  eat.  drink,  put  anything  (e.g., 
cigarette,  chewing  gum)  into  his  or  her 
mouth,  or  belch: 

(ii)  The  reason  for  the  waiting  period 
(i.e.,  to  prevent  an  accumulation  of 


mouth  alcohol  from  leading  to  an 
artificially  high  reading); 

(iii)  That  following  your  instructions 
concerning  the  waiting  period  is  to  the 
employee's  benefit:  and 

(iv)  That  the  confirmation  test  will  be 
conducted  at  the  end  of  the  waiting 
period,  even  if  the  instructions  have  not 
been  followed. 

(3)  If  you  become  aware  that  the 
employee  has  not  followed  the 
instructions,  you  must  note  this  on  the 
"Remarks"  line  of  the  ATF. 

(b)  If  you  did  not  conduct  the 
screening  test  for  the  employee,  you 
must  require  positive  identification  of 
the  employee,  explain  the  confirmation 
procedures,  and  use  a  new  ATF.  You 
must  note  on  the  "Remarks  "  line  of  the 
ATF  that  a  different  BAT  or  STT 
conducted  the  screening  test. 

(c)  Complete  Step  1  of  the  ATF. 

(d)  Direct  the  employee  to  complete 
Step  2  on  the  ATF  and  sign  the 
certification.  If  the  employee  refuses  to 
sign  this  certification,  you  must 
document  this  refusal  on  the  "Remarks" 
line  of  the  ATF  and  inamediately  notify 
the  DER.  This  is  a  refusal  to  test. 

(e)  Even  if  more  than  30  minutes  have 
passed  since  the  screening  test  result 
was  obtained,  you  must  begin  the 
confirmation  test  procedures  in 
§40.253,  not  another  screening  test. 

(f)  You  must  note  on  the  "Remarks" 
line  of  the  ATF  the  time  that  elapsed 
between  the  two  events,  and  if  the 
confirmation  test  could  not  begin  within 
30  minutes  of  the  screening  test,  the 
reason  why. 

(g)  Beginning  the  confirmation  test 
procedures  after  the  30  minutes  have 
elapsed  does  not  invalidate  the 
screening  or  confirmation  tests,  but  it 
may  constitute  a  regulatory  violation 
subject  to  DOT  agency  sanction. 

§  40.253    What  are  ttie  procedures  for 
conducting  an  alcohol  confirmation  test? 

As  the  BAT  conducting  an  alcohol 
confirmation  test,  you  must  follow  these 
steps  in  order  to  complete  the 
confirmation  test  process: 

(a)  In  the  presence  of  the  employee, 
you  must  conduct  an  air  blank  on  the 
EBT  you  are  using  before  beginning  the 
confirmation  test  and  show  the  reading 
to  the  employee. 

(1)  If  the  reading  is  0.00,  the  test  may 
proceed.  If  the  reading  is  greater  than 
0.00,  you  must  conduct  another  air 
blank. 

(2)  If  the  reading  on  the  second  air 
blank  is  0.00,  the  test  may  proceed.  If 
the  reading  is  greater  than  0.00,  you 
must  take  the  EBT  out  of  service. 

(3)  If  you  take  an  EBT  out  of  service 
for  this  reason,  no  one  may  use  it  for 
testing  until  the  EBT  is  found  to  be 


within  tolerance  limits  on  an  external 
check  of  calibration, 

(4)  You  must  proceed  with  the  test  of 
the  employee  using  another  EBT,  if  one 
is  available. 

(b)  You  must  open  a  new  individually 
wrapped  or  sealed  mouthpiece  in  view 
of  the  employee  and  insert  it  into  the 
device  in  accordance  with  the 
manufacturer's  instructions. 

(c)  You  must  ensure  that  you  and  the 
employee  read  the  sequential  test 
number  displayed  on  the  EBT. 

(d)  You  must  instruct  the  employee  to 
blow  steadily  and  forcefully  into  the 
mouthpiece  for  at  least  six  seconds  or 
until  the  device  indicates  that  an 
adequate  amount  of  breath  has  been 
obtained. 

(e)  You  must  show  the  employee  the 
result  displayed  on  the  EBT. 

(f)  You  must  show  the  employee  the 
result  and  unique  test  number  diat  the 
EBT  prints  out  either  directly  onto  the 
ATF  or  onto  a  separate  printout. 

(g)  If  the  EBT  provides  a  separate 
printout  of  the  result,  you  must  attach 
the  printout  to  the  designated  space  on 
the  ATF  with  tamper-evident  tape,  or 
use  a  self-adhesive  label  that  is  tamper- 
evident. 

§  40.255    What  happens  next  after  the 
alcohol  confirmation  test  result? 

(a)  After  the  EBT  has  printed  the 
result  of  an  alcohol  confirmation  test, 
you  must,  as  the  BAT,  take  the 
following  additional  steps: 

(1)  Sign  and  date  Step  3  of  the  ATF. 

(2)  If  the  alcohol  confirmation  test 
result  is  lower  than  0.02,  nothing  further 
is  required  of  the  employee.  As  the 
BAT,  you  must  sign  and  date  Step  3  of 
the  ATF. 

(3)  If  the  alcohol  confirmation  test 
result  is  0,02  or  higher,  direct  the 
employee  to  sign  and  date  Step  4  of  the 
ATF,  If  the  employee  does  not  do  so, 
you  must  note  this  on  the  "Remarks" 
line  of  the  ATF,  However,  this  is  not 
considered  a  refusal  to  test. 

(4)  If  the  test  is  invalid,  tell  the 
employee  the  test  is  cancelled  and  note 
the  problem  on  the  "Remarks"  line  of 
the  ATF.  If  practicable,  conduct  a  re- 
test,  (see  §40.271). 

(5)  Immediately  transmit  the  result 
directly  to  the  DER  in  a  confidential 
manner. 

(i)  You  may  transmit  the  results  using 
Copy  1  of  the  ATF,  in  person,  by 
telephone,  or  by  electronic  means.  In 
any  case,  you  must  immediately  notify 
the  DER  of  any  result  of  0.02  or  greater 
by  any  means  (e.g.,  telephone  or  secure 
fax  machine)  that  ensures  the  result  is 
immediately  received  by  the  DER.  You 
must  not  transmit  these- results  through 
C/TPAs  or  other  service  agents. 


(ii)  If  you  do  not  make  the  initial 
transmission  in  writing,  you  must 
follow  up  the  initial  transmission  with 
Copy  1  of  the  ATF. 

(b)  As  an  employer,  you  must  take  the 
following  steps  with  respect  to  the 
receipt  and  storage  of  alcohol  test  result 
information: 

(1)  If  you  receive  any  test  results  that 
are  not  in  writing  (e.g.,  by  telephone  or 
electronic  means),  you  must  establish  a 
mechanism  to  establish  the  identity  of 
the  BAT  sending  you  the  results. 

(2)  You  must  store  all  test  result 
information  in  a  way  that  protects 
confidentiality. 

Subpart  N — Problems  In  Alcohol 
Testing 

§  40.261    What  is  a  refusal  to  take  an 
alcohol  test,  and  what  are  the 
consequences? 

(a)  As  an  employee,  you  are 
considered  to  have  refused  to  take  an 
alcohol  test  if  you: 

(1)  Fail  to  appear  for  any  test  within 
a  reasonable  time,  as  determined  by  the 
employer,  after  being  directed  to  do  so 
by  the  employer.  This  includes  the 
failure  of  an  employee  (including  an 
owner-operator)  to  appear  for  a  test 
when  called  by  C/TPA  (see 

§  40.241(b)(1)); 

(2)  Fail  to  remain  at  the  testing  site 
until  the  testing  process  is  complete: 

(3)  Fail  to  attempt  to  provide  a  saliva 
or  breath  specimen,  as  applicable,  for 
any  test  required  by  this  part  or  DOT 
agency  regulations; 

(4)  Fail  to  provide  a  sufficient  breath 
specimen,  and  the  physician  has 
determined,  through  a  required  medical 
evaluation,  that  there  was  no  adequate 
medical  explanation  for  the  failure  (see 
§  40.265(c)); 

(5)  Fail  to  undergo  a  medical 
examination  or  evaluation,  as  directed 
by  the  employer  as  part  of  the 
insufficient  breath  procedures  outlined 
at  §  40.265(c); 

(6)  Fail  to  sign  the  certification  at  Step 
2  of  the  ATF  (see  §  40.241(b)(7)):  or 

(7)  Fail  to  cooperate  with  any  part  of 
the  testing  process. 

(b)  As  an  employee,  if  you  refuse  to 
take  an  alcohol  test,  you  incur  the  same 
consequences  specified  under  DOT 
agency  regulations  for  a  violation  of 
those  DOT  agencv  regulations. 

(c)  As  a  BAT  or  an  STT,  or  as  the 
physician  evaluating  a  "shy  lung" 
situation,  when  an  employee  refuses  to 
test  as  provided  in  paragraph  (a)  of  this 
section,  you  must  terminate  the  portion 
of  the  testing  process  in  which  you  are 
involved,  document  the  refusal  on  the 
ATF  (or  in  a  separate  document  which 
you  cause  to  be  attached  to  the  form). 


immediately  notify  the  DER  by  any 
means  (e.g.,  telephone  or  secure  fax 
machine)  that  ensures  the  refusal 
notification  is  immediately  received. 
You  must  make  this  notification  directly 
to  the  DER  (not  using  a  C/TPA  as  an 
intermediary). 

(d)  As  an  employee,  when  you  refuse 
to  take  a  non-DOT  test  or  to  sign  a  non- 
DOT  form,  you  have  not  refused  to  take 
a  DOT  test.  There  are  no  consequences 
under  DOT  agency  regulations  for  such 
a  refusal. 

§  40.263    What  happens  when  an  employee 
is  unable  to  provide  a  sufficient  amount  of 
saliva  for  an  alcohol  screening  test? 

(a)  As  the  STT,  you  must  take  the 
following  steps  if  an  employee  is  unabie 
to  provide  sufficient  saliva  to  complete 
a  test  on  a  saliva  screening  device  (e.g.. 
the  employee  does  not  provide 
sufficient  saliva  to  activate  the  device). 

(1)  You  must  conduct  a  new  screening 
test  using  a  new  screening  device. 

(2)  If  the  employee  refuses  to  make 
the  attempt  to  complete  the  new  test, 
you  must  discontinue  testing,  note  the 
fact  on  the  "Remarks"  line  of  the  ATF. 
and  immediately  notify  the  DER.  This  is 
a  refusal  to  test. 

(3)  If  the  employee  has  not  provided 

a  sufficient  amount  of  saliva  to  complete 
the  new  test,  you  must  note  the  fact  on 
the  ""Remarks  "  line  of  the  ATF  and 
immediatelv  notifv  the  DER. 

(b)  As  the  DER,  when  the  STT  informs 
you  that  the  employee  has  not  provided 
a  sufficient  amount  of  saliva  (see 
paragraph  (a)(3)  of  this  section),  you 
must  immediately  arrange  to  administer 
an  alcohol  test  to  the  employee  using  an 
EBT  or  other  breath  testing  device. 

§  40.265    What  happens  when  an  employee 
is  unable  to  provide  a  sufficient  amount  of 
breath  for  an  alcohol  test? 

(a)  If  an  employee  does  not  provide  a 
sufficient  amount  of  breath  to  permit  a 
valid  breath  test,  you  must  take  the 
steps  listed  in  this  section. 

(b)  As  the  BAT  or  STT.  you  must 
instruct  the  employee  to  attempt  again 
to  provide  a  sufficient  amount  of  breath 
and  about  the  proper  way  to  do  so. 

(1)  If  the  employee  refuses  to  make 
the  attempt,  you  must  discontinue  the 
test,  note  the  fact  on  the  ""Remarks  "  line 
of  the  ATF,  and  immediately  notify  the 
DER.  This  is  a  refusal  to  test. 

(2)  If  the  employee  again  attempts  and 
fails  to  provide  a  sufficient  amount  of 
breath,  you  may  provide  another 
opportunity  to  the  employee  to  do  so  if 
you  believe  that  there  is  a  strong 
likelihood  that  it  could  result  in 
providing  a  sufficient  amount  of  breath. 

(3)  When  the  employee's  attempts 
under  paragraph  (b)(2)  of  this  section 
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have  failed  to  produce  a  sufficient 
amount  of  breath,  you  must  note  the  fact 
on  the  •Remarks"  line  of  the  ATF  and 
immediately  notif>-  the  DER 

(4)  If  vou  are  using  an  EBT  that  has 
the  capability  of  operating  manually, 
you  may  attempt  to  conduct  the  test  in 
manual  mode. 

(5)  If  you  are  qualified  to  use  a  saliva 
ASD  and  you  are  in  the  screening  test 
stage,  vou  may  change  to  a  saliva  ASD 
only  to  complete  the  screening  test. 

(c)  As  the  employer,  when  tne  BAT  or 
STT  informs  you  that  the  employee  has 
not  provided  a  sufficient  amount  of 
breath,  you  must  direct  the  employee  to 
obtain,  within  five  days,  an  evaluation 
from  a  licensed  physician  who  is 
acceptable  to  you  and  who  has  expertise 
in  the  medical  issues  raised  by  the 
employee's  failure  to  provide  a 
sufficient  specimen. 

(1)  You  are  required  to  provide  the 
physician  who  will  conduct  the 
evaluation  with  the  following 
information  and  instructions; 

(i)  That  the  employee  was  required  to 
take  a  DOT  breath  alcohol  test,  but  was 
unable  to  provide  a  sufficient  amount  of 
breath  to  complete  the  test; 

(ii)  The  consequences  of  the 
appropriate  DOT  agency  regulation  for 
refusing  to  take  the  required  alcohol 
test; 

(iiil  That  the  physician  must  provide 
you  with  a  signed  statement  of  his  or 
her  conclusions;  and 

(iv)  That  the  physician,  in  his  or  her 
reasonable  medical  judgment,  must  base 
those  conclusions  on  one  of  the 
following  determinations; 

(A)  A  medical  condition  has.  or  with 
a  high  degree  of  probability  could  have, 
precluded  the  employee  from  providing 
a  sufficient  amount  of  breath  The 
physician  must  not  include  in  the 
signed  statement  detailed  information 
on  the  employee's  medical  condition.  In 
this  case,  the  test  is  cancelled. 

(B)  There  is  not  an  adequate  basis  for 
determining  that  a  medical  condition 
has.  or  with  a  high  degree  of  probability 
could  have,  precluded  the  employee 
from  providing  a  sufficient  amount  of 
breath.  This  constitutes  a  refusal  to  test. 

(C)  For  purposes  of  paragraphs 
{c)(l)(iv)(A)  and  (B)  of  this  section,  a 
medical  condition  includes  an 
ascertainable  physiological  condition 
(e.g..  a  respiratory  system  dysfunction] 
or  a  medically  documented  pre-existing 
psychological  disorder,  but  does  not 
include  unsupported  assertions  of 
"situational  anxiety"  or 
hyperventilation. 

(2)  As  the  physician  making  the 
evaluation,  after  making  your 
determination,  you  must  provide  a 
written  statement  of  your  conclusions 


and  the  basis  for  them  to  the  DER 
directly  (and  not  through  a  C/TPA 
acting  as  an  itermediaryl.  You  must  not 
include  in  this  statement  detailed 
information  on  the  employee's  medical 
condition  beyond  what  is  necessary  to 
explain  your  conclusion. 

(3)  Upon  receipt  of  the  report  from  the 
examining  physician,  as  the  DER  you 
must  immediately  inform  the  employee 
and  take  appropriate  action  based  upon 
vour  DOT  agency  regulations. 

§  40.267    What  problems  always  cause  an 
alcohol  test  to  be  cancelled? 

As  an  employer,  a  BAT,  or  an  STT, 
you  must  cancel  an  alcohol  test  if  any 
of  the  following  problems  occur.  These 
are  "fatal  Haws."  You  must  inform  the 
DER  that  the  test  was  cancelled  and 
must  be  treated  as  if  the  test  never 
occurred.  These  problems  are: 

(a)  In  the  case  of  a  screening  test 
conducted  on  a  saliva  ASD: 

(1)  The  STT  reads  the  result  either 
sooner  than  or  later  than  the  time 
allotted  by  the  manufacturer  (see 

t,  40  245(h)); 

(2)  The  device  does  not  activate  (see 
^  40.245(g));  or 

(3)  The  device  is  used  for  a  test  after 
the  expiration  date  printed  on  its 
package  (see  §  40.245(a)). 

(b)  In  the  case  of  a  screening  or 
confirmation  test  conducted  on  an  EBT, 
the  sequential  test  number  or  alcohol 
concentration  displayed  on  the  EBT  is 
not  the  same  as  the  sequential  test 
number  or  alcohol  concentration  on  the 
printed  result  (see  §  40.253(c),  (e)  and 

(0). 

(c)  In  the  case  of  a  confirmation  test: 

( 1 )  The  BAT  conducts  the 
confirmation  test  before  the  end  of  the 
minimum  15-minute  waiting  period  (see 
§40.251(a)(l)); 

(2)  The  BAT  does  not  conduct  an  air 
blank  before  the  confirmation  test  (see 
§  40.253(a)); 

(3)  There  is  not  a  0.00  result  on  the 
air  blank  conducted  before  the 
confirmation  test  (see  §  40.253(a)(1)  and 

(2)); 

(4)  The  EBT  does  not  print  the  result 
(see  §40.253(0);  or 

(5)  The  next  external  calibration 
check  of  the  EBT  produces  a  result  that 
differs  by  more  than  the  tolerance  stated 
in  the  QAP  from  the  known  value  of  the 
test  standard.  In  this  case,  every  result 
of  0.02  or  above  obtained  on  the  EBT 
since  the  last  valid  external  calibration 
check  is  cancelled  (see  §  40.233(a)(1) 
and  (d)). 

§  40.269    What  problems  cause  an  alcohol 
test  to  be  cancelled  unless  they  are 
corrected? 

As  a  BAT  or  STT.  or  employer,  you 
must  cancel  an  alcohol  test  if  any  of  the 


following  problems  occur,  unless  they 
are  corrected.  These  are  "correctable 
flaws."  These  problems  are: 

(a)  The  BAT  or  STT  does  not  sign  the 
ATF  (see  §  §  40.247(a)(1)  and 
40.255(a)(1)). 

(b)  The  BAT  or  STT  fails  to  note  on 
the  "Remarks'  line  of  the  ATF  that  the 
employee  has  not  signed  the  ATF  after 
the  result  is  obtained  (see 

§  40.255(a)(2)). 

(c)  The  BAT  or  STT  uses  a  non-DOT 
form  for  the  test  (see  §  40.225(a)). 

§  40.271     How  are  alcohol  testing  problems 
corrected? 

(a)  As  a  BAT  or  STT,  you  have  the 
responsibility  of  trying  to  complete 
successfully  an  alcohol  test  for  each 
employee. 

(1)  If,  during  or  shortly  after  the 
testing  process,  you  become  aware  of 
any  event  that  will  cause  the  test  to  be 
cancelled  (see  §  40.267  ),  you  must  try 
to  correct  the  problem  promptly,  if 
practicable.  You  may  repeat  the  testing 
process  as  part  of  this  effort. 

(2)  If  repeating  the  testing  process  is 
necessary,  you  must  begin  a  new  test  as 
soon  as  possible.  You  must  use  a  new 
ATF,  a  new  sequential  test  number,  and, 
if  needed,  a  new  ASD  and/or  a  new 
EBT.  It  is  permissible  to  use  additional 
technical  capabilities  of  the  EBT  (e.g., 
manual  operation)  if  you  have  been 
trained  to  do  so  in  accordance  with 

§  40.213(c)  . 

(3)  If  repeating  the  testing  process  is 
necessary,  you  are  not  limited  in  the 
number  of  attempts  to  complete  the  test, 
provided  that  the  employee  is  making  a 
good  faith  effort  to  comply  with  the 
testing  process. 

(4)  If  another  testing  device  is  not 
available  for  the  new  test  at  the  testing 
site,  you  must  immediately  notify  the 
DER  and  advise  the  DER  that  the  test 
could  not  be  completed.  As  the  DER 
who  receives  this  information,  you  must 
make  all  reasonable  efforts  to  ensure 
that  the  test  is  conducted  at  another 
testing  site  as  soon  as  possible. 

(b)  If.  as  an  STT.  BAT,  employer  or 
other  service  agent  administering  the 
testing  process,  you  become  aware  of  a 

'correctable  flaw"  (see  §  40.269  )  that 
has  not  already  been  corrected,  you 
must  take  all  practicable  action  to 
correct  the  problem  so  that  the  test  is 
not  cancelled. 

(1)  If  the  problem  resulted  from  the 
omission  of  required  information,  you 
must,  as  the  person  responsible  for 
providing  that  information,  supply  in 
writing  the  missing  information  and  a 
signed  statement  that  it  is  true  and 
accurate.  For  example,  suppose  you  are 
a  BAT  and  you  forgot  to  make  a  notation 
on  the  "Remarks"  line  of  the  ATF  that 


the  employee  did  not  sign  the 
certification.  You  would,  when  the 
problem  is  called  to  your  attention, 
supply  a  signed  statement  that  the 
employee  failed  or  refused  to  sign  the 
certification  after  the  result  was 
obtained,  and  that  your  signed 
statement  is  true  and  accurate. 

(2)  If  the  problem  is  the  use  of  a  non- 
DOT  form,  you  must,  as  the  person 
responsible  for  the  use  of  the  incorrect 
form,  certify  in  writing  that  the  incorrect 
form  contains  all  the  information 
needed  for  a  valid  DOT  alcohol  test. 
You  must  also  provide  a  signed 
statement  that  the  incorrect  form  was 
used  inadvertently  or  as  the  only  means 
of  conducting  a  test,  in  circiunstances 
beyond  your  control,  and  the  steps  you 
have  taken  to  prevent  future  use  of  non- 
DOT  forms  for  DOT  tests.  You  must 
supply  this  information  on  the  same 
business  day  on  which  you  are  notified 
of  the  problem,  transmitting  it  by  fax  or 
courier. 

(c)  If  you  cannot  correct  the  problem, 
you  must  cancel  the  test. 

§40.273    What  is  the  effect  of  a  cancelled 
alcohol  test? 

(a)  A  cancelled  alcohol  test  is  neither 
positive  nor  negative. 

(1)  As  an  employer,  you  must  not 
attach  to  a  cancelled  test  the 
consequences  of  a  test  result  that  is  0.02 
or  greater  (e.g.,  removal  from  a  safety- 
sensitive  position). 

(2)  As  an  employer,  you  must  not  use 
a  cancelled  test  in  a  situation  where  an 
employee  needs  a  test  result  that  is 
below  0.02  (e.g.,  in  the  case  of  a  retum- 
to-duty  or  follow-up  test  to  authorize 
the  employee  to  perform  safety-sensitive 
functions). 

(3)  As  an  employer,  you  must  not 
direct  a  recollection  for  an  employee 
because  a  test  has  been  cancelled, 
except  in  the  situations  cited  in 
paragraph  (a)(2)  of  this  section  or  other 
provisions  of  this  part. 

(b)  A  cancelled  test  does  not  count 
toward  compliance  with  DOT 
requirements,  such  as  a  minimum 
random  testing  rate. 

(c)  When  a  test  must  be  cancelled,  if 
you  are  the  BAT,  STT,  or  other  person 
who  determines  that  the  cancellation  is 
necessary,  you  must  inform  the  affected 
DER  within  48  hours  of  the  cancellation. 

(d)  A  cancelled  DOT  test  does  not 
provide  a  valid  basis  for  an  employer  to 
conduct  a  non-DOT  test  [i.e.,  a  test 
under  company  authority). 

§40.275    What  is  the  effect  Of  procedural 
problems  that  are  not  sufficient  to  cancel  an 
alcohol  test? 

(a)  As  an  STT,  BAT,  employer,  or  a 
service  agent  administering  the  testing 


process,  you  must  document  any  errors 
in  the  testing  process  of  which  you 
become  aware,  even  if  they  are  not 
"fatal  flaws"  or  "correctable  flaws" 
listed  in  this  subpart.  Decisions  about 
the  ultimate  impact  of  these  errors  will 
be  determined  by  administrative  or  legal 
proceedings,  subject  to  the  limitation  of 
paragraph  (b)  of  this  section. 

(b)  No  person  concerned  with  the 
testing  process  may  declare  a  test 
cancelled  based  on  a  mistake  in  the 
process  that  does  not  have  a  significant 
adverse  effect  on  the  right  of  the 
employee  to  a  fair  and  accurate  test.  For 
example,  it  is  inconsistent  with  this  part 
to  cancel  a  test  based  on  a  minor 
administrative  mistake  (e.g.,  the 
omission  of  the  employee's  middle 
initial)  or  an  error  that  does  not  affect 
employee  protections  under  this  part. 
Nor  does  the  failure  of  an  employee  to 
sign  in  Step  4  of  the  ATF  result  in  the 
cancellation  of  the  test.  Nor  is  a  test  to 
be  cancelled  on  the  basis  of  a  claim  by 
an  employee  that  he  or  she  was 
imjproperly  selected  for  testing. 

(c)  As  an  employer,  these  errors,  even 
though  not  sufficient  to  cancel  an 
alcohol  test  result,  may  subject  you  to 
enforcement  action  under  DOT  agency 
regulations. 

§  40.277  Are  alcohol  tests  ottwr  than 
saliva  or  breath  permitted  under  these 
regulations? 

No,  other  types  of  alcohol  tests  (e.g., 
blood  and  urine)  are  not  authorized  for 
testing  done  under  this  part.  Only  saliva 
or  breath  for  screening  tests  and  breath 
for  confirmation  tests  using  approved 
devices  are  permitted. 

Subpart  O — Substance  Abuse 
Professionals  and  the  Return-to-Duty 
Process 

§ 40.281    Who  is  qualified  to  act  as  a  SAP? 

To  be  permitted  to  act  as  a  SAP  in  the 
DOT  drug  testing  program,  you  must 
meet  each  of  the  requirements  of  this 
section: 

(a)  Credentials.  You  must  have  one  of 
the  following  credentials: 

(1)  You  are  a  licensed  physician 
(Doctor  of  Medicine  or  Osteopathy); 

(2)  You  are  a  licensed  or  certified 
social  worker; 

(3)  You  are  a  licensed  or  certified 
psychologist; 

(4)  You  are  a  licensed  or  certified 
employee  assistance  professional;  or 

(5)  You  are  a  drug  and  alcohol 
counselor  certified  by  the  National 
Association  of  Alcoholism  and  Drug 
Abuse  Counselors  Certification 
Commission  (NAADAC)  or  by  the 
International  Certification  Reciprocity 
Consortium/Alcohol  and  Other  Drug 
Abuse  (ICRC). 


fb)  Basic  knowledge.  You  must  be 
knowledgeable  in  the  following  areas: 

(1)  You  must  be  knowledgeable  about 
and  have  clinical  experience  in  the 
diagnosis  and  treatment  of  alcohol  and 
controlled  substances-related  disorders. 

(2)  You  must  be  knowledgeable  about 
the  SAP  function  as  it  relates  to 
employer  interests  in  safety-sensitive 
duties. 

(3)  You  must  be  knowledgeable  about 
this  part,  the  DOT  agency  regulations 
applicable  to  the  employers  for  whom 
you  evaluate  employees,  and  the  DOT 
SAP  Guidelines,  and  you  keep  current 
on  any  changes  to  these  materials.  These 
documents  are  available  from  ODAPC 
(Department  of  Transportation,  400  7th 
Street,  SW..  Room  10403.  Washington 
DC,  20590  (202-366-3784).  or  on  the 
ODAPC  web  site  (http://www.dot.gov/ 
ost/dapc). 

(c)  Qualification  training.  You  must 
receive  qualification  training  meeting 
the  requirements  of  this  paragraph  (c). 

(1)  Qualification  training  must 
provide  instruction  on  the  following 
subjects: 

(i)  Background,  rationale,  and 
coverage  of  the  Department's  drug  and 
alcohol  testing  program; 

(ii)  49  CFR  Part  40  and  DOT  agency 
drug  and  alcohol  testing  rules; 

(iii)  Key  DOT  drug  testing 
requirements,  including  collections, 
laboratory  testing,  MRO  review,  and 
problems  in  drug  testing; 

(iv)  Key  DOT  alcohol  testing 
requirements,  including  the  testing 
process,  the  role  of  BATs  and  STTs,  and 
problems  in  alcohol  tests;     • 

(v)  SAP  qualifications  and 
prohibitions; 

(vi)  The  role  of  the  SAP  in  the  retum- 
to-duty  process,  including  the  initial 
employee  evaluation,  referrals  for 
education  and/or  treatment,  the  follow- 
up  evaluation,  continuing  treatment 
recommendations,  and  the  follow-up 
testing  plan; 

(viij  SAP  consultation  and 
communication  with  employers.  MROs, 
and  freatment  providers; 

(viii)  Reporting  and  recordkeeping 
requirements; 

fix)  Issues  that  SAPs  confront  in 
carrying  out  their  duties  under  the 
program. 

(2)  Following  your  completion  of 
qualification  training  under  paragraph 
(c)(1)  of  this  section,  you  must 
satisfactorily  complete  an  examination 
administered  by  a  nationally-recognized 
professional  or  training  organization. 
The  examination  must  comprehensively 
cover  all  the  elements  of  qualification 
training  listed  in  paragraph  (c)(1)  of  this 
section. 

(3)  The  following  is  the  schedule  for 
qualification  training  you  must  meet: 
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(i)  If  you  became  a  SAP  before  August 
1.  2001.  vou  must  meet  the  qualifu.ation 
training  requirement  no  later  than 
December  31,  2003 

(ii)  If  vou  become  a  SAP  between 
August  1.  2001.  and  December  31.  2003, 
vou  must  meet  the  qualification  traming 
requirement  no  later  than  December  31. 
2003. 

(iii)  If  vou  become  a  SAP  on  or  after 
lanuarv  i.  2004.  vou  must  meet  the 
qualification  training  requirement 
before  vou  begin  to  perform  SAP 
functions, 

(d)  Continuing  education.  During  each 
three-vear  period  from  the  date  on 
which  vou  satisfactorily  complete  the 
examination  under  paragraph  (c)(2)  of 
this  section,  you  must  complete 
continuing  education  consisting  of  at 
least  12  professional  development  hours 
(p  g  .  CEUs)  relevant  to  performing  SAP 
functions. 

(1)  This  continuing  education  must 
include  material  concerning  new 
technologies,  interpretations,  recent 
guidance,  rule  changes,  and  other 
information  about  developments  in  SAP 
practice,  pertaining  to  the  DOT  program, 
since  the  time  you  met  the  qualification 
training  requirements  of  this  section 

(2)  Your  continuing  education 
activities  must  include  documentable 
assessment  tools  to  assist  you  in 
determining  whether  you  have 
adequatelv  learned  the  material. 

(e)  Documentation.  You  must 
maintain  documentation  showing  that 
you  currentlv  meet  all  requirements  of 
this  section.  You  must  provide  this 
documentation  on  request  to  DOT 
agency  representatives  and  to  employers 
and  C/TP.'Xs  who  are  using  or 
contemplating  using  your  services. 

§  40.283    How  does  a  certification 
organization  obtain  recognition  for  its 
members  as  SAPs? 

(a)  If  you  represent  a  certification 
organization  that  wants  DOT  to 
authorize  its  certified  drug  and  alcohol 
counselors  to  be  added  to  §40.281(a)(.T). 
vou  mav  submit  a  written  petition  to 
DOT  requesting  a  review  of  your 
petition  for  inclusion. 

(b)  You  must  obtain  the  National 
Commission  for  Certifying  Agencies 
(NCCA)  accreditation  before  DOT  will 
act  on  your  petition, 

(c)  You  must  also  meet  the  minimum 
requirements  of  Appendix  E  to  this  part 
before  DOT  will  act  on  your  petition, 

§  40.285    When  is  a  SAP  evaluation 
required? 

(a)  .\s  an  employee,  when  you  have 
violated  DOT  drug  and  alcohol 
regulations,  you  cannot  again  perform 
anv  DOT  safety-sensitive  duties  for  any 


emplover  until  and  unless  you  complete 
the  SAP  evaluation,  referral,  and 
education/treatment  process  set  forth  in 
this  subpart  and  in  applicable  DOT 
agencv  regulations.  The  first  step  in  this 
process  is  a  SAP  evaluation, 

(b)  For  purposes  of  this  subpart,  a 
verified  positive  DOT  drug  test  result,  a 
DOT  alcohol  test  with  a  result 
indicating  an  alcohol  concentration  of 
0  04  or  greater,  a  refusal  to  test 
(including  by  adulterating  or 
substituting  a  urine  specimen)  or  any 
other  violation  of  the  prohibition  on  the 
us»^  of  alcohol  or  drugs  under  a  DOT 
agency  regulation  constitutes  a  DOT 
drug  and  alcohol  regulation  violation, 

§  40.287    What  information  is  an  employer 
required  to  provide  concerning  SAP 
services  to  an  employee  who  has  a  DOT 
drugand  alcohol  regulation  violation? 

As  an  employer,  you  must  provide  to 
each  employee  (including  an  applicant 
or  ni;w  employee)  who  violates  a  DOT 
drug  and  alcohol  regulation  a  listing  of 
SAPs  readily  available  to  the  employee 
and  acceptable  to  you.  with  names, 
addresses,  and  telephone  numbers.  You 
cannot  charge  the  employee  any  fee  for 
compiling  or  providing  this  list.  You 
mav  provide  this  list  yourself  or  through 
a  C/TPA  or  other  service  agent. 

§  40.289    Are  employers  required  to 
provide  SAP  and  treatment  services  to 
employees? 

(a)  As  an  employer,  you  are  not 
required  to  provide  a  SAP  evaluation  or 
any  subsequent  recommended 
education  or  treatment  for  an  employee 
who  has  violated  a  DOT  drug  and 
alcohol  regulation. 

(b)  However,  if  you  offer  that 
omplovee  an  opportunity  to  return  to  a 
DOT  safetv-sensitive  duty  following  a 
violation,  you  must,  before  the 
employee  again  performs  that  duty, 
ensure  that  the  employee  receives  an 
evaluation  by  a  SAP  meeting  the 
requirements  of  §40.281  and  that  the 
employee  successfully  complies  with 
the  SAP's  evaluation  recommendations. 

(c)  Pavment  for  SAP  evaluations  and 
services  is  left  for  employers  and 
employees  to  decide  and  may  be 
governed  by  existing  management-labor 
agreements  and  health  care  benefits. 

§  40.291     What  is  the  role  of  the  SAP  in  the 
evaluation,  referral,  and  treatment  process 
of  an  employee  who  has  violated  DOT 
agency  drug  and  alcohol  testing 
regulations? 

(a)  As  a  SAP.  you  are  charged  with: 
(1)  Making  a  face-to-face  clinical 
assessment  and  evaluation  to  determine 
what  assistance  is  needed  by  the 
employee  to  resolve  problems 
associated  with  alcohol  and/or  drug  use; 


(2)  Referring  the  employee  to  an 
appropriate  education  and/or  treatment 
program; 

(3)  Conducting  a  face-to-face  follow- 
up  evaluation  to  determine  if  the 
employee  has  actively  participated  in 
the  education  and/or  treatment  program 
and  has  demonstrated  successful 
compliance  with  the  initial  assessment 
and  evaluation  recommendations; 

(4)  Providing  the  DER  with  a  follow- 
up  drug  and/or  alcohol  testing  plan  for 
the  employee;  and 

(5)  Providing  the  employee  and 
employer  with  recommendations  for 
continuing  education  and/or  treatment. 

(b)  As  a  SAP,  you  are  not  an  advocate 
for  the  employer  or  employee.  Your 
function  is  to  protect  the  public  interest 
in  safety  by  professionally  evaluating 
the  employee  and  recommending 
appropriate  education/treatment, 
follow-up  tests,  and  aftercare. 

§  40.293    What  is  the  SAP's  function  in 
conducting  the  initial  evaluation  of  an 
employee? 

As  a  SAP.  for  every  employee  who 
comes  to  you  following  a  DOT  drug  and 
alcohol  regulation  violation,  you  must 
accomplish  the  following: 

(a)  Provide  a  comprehensive  face-to- 
face  assessment  and  clinical  evaluation. 

(b)  Recommend  a  course  of  education 
and/or  treatment  with  which  the 
employee  must  demonstrate  successful 
compliance  prior  to  returning  to  DOT 
safety-sensitive  duty. 

(1)  You  must  make  such  a 
recommendation  for  every  individual 
who  has  violated  a  DOT  drug  and 
alcohol  regulation. 

(2)  You  must  make  a  recommendation 
for  education  and/or  treatment  that  will, 
to  the  greatest  extent  possible,  protect 
public  safety  in  the  event  that  the 
emplovee  returns  to  the  performance  of 
safety-sensitive  functions. 

(c)  Appropriate  education  may 
include,  but  is  not  limited  to,  self-help 
groups  (e.g.,  Alcoholics  Anonymous) 
and  community  lectures,  where 
attendance  can  be  independently 
verified,  and  bona  fide  drug  and  alcohol 
education  courses. 

(d)  Appropriate  treatment  may 
include,  but  is  not  limited  to,  in-patient 
hospitalization,  partial  in-patient 
treatment,  out-patient  counseling 
programs,  and  aftercare. 

(e)  You  must  provide  a  written  report 
directly  to  the  DER  highlighting  your 
specific  recommendations  for  assistance 
(see  §  40.311(c)). 

(f)  For  purposes  of  your  role  in  the 
evaluation  process,  you  must  assume 
that  a  verified  positive  test  result  has 
conclusively  established  that  the 
employee  committed  a  DOT  drug  and 


alcohol  regulation  violation.  You  must 
not  take  into  consideration  in  any  way, 
as  a  factor  in  determining  what  your 
recommendation  will  be,  any  of  the 
following: 

(1)  A  claim  by  the  employee  that  the 
test  was  unjustified  or  inaccurate; 

(2)  Statements  by  the  employee  that 
attempt  to  mitigate  the  seriousness  of  a 
violation  of  a  DOT  drug  or  alcohol 
regulation  [e.g.,  related  to  assertions  of 
use  of  hemp  oil,  "medical  marijuana" 
use,  "contact  positives,"  poppy  seed 
ingestion,  job  stress);  or 

(3)  Personal  opinions  you  may  have 
about  the  justification  or  rationale  for 
drug  and  alcohol  testing. 

(g)  In  the  course  of  gathering 
information  for  purposes  of  your 
evaluation  in  the  case  of  a  drug-related 
violation,  you  may  consult  with  the 
MRO.  As  the  MRO,  you  are  required  to 
cooperate  with  the  SAP  and  provide 
available  information  the  SAP  requests. 
It  is  not  necessary  to  obtain  the  consent 
of  the  employee  to  provide  this 
information. 

§  40.295    May  employees  or  employers 
seek  a  second  SAP  evaluation  if  they 
disagree  with  the  first  SAP's 
recommendations? 

(a)  As  an  employee  with  a  DOT  drug 
and  alcohol  regulation  violation,  when 
you  have  been  evaluated  by  a  SAP,  you 
must  not  seek  a  second  SAP's 
evaluation  in  order  to  obtain  another 
recommendation. 

(b)  As  an  employer,  you  must  not  seek 
a  second  SAP's  evaluation  if  the 
employee  has  already  been  evaluated  by 
a  qualified  SAP.  If  the  employee, 
contrary  to  paragraph  (a)  of  this  section, 
has  obtained  a  second  SAP  evaluation, 
as  an  employer  you  may  not  rely  on  it 
for  any  purpose  imder  this  part. 

§  40.297    Does  anyone  have  the  auttiority 
to  change  a  SAP's  initial  evaluation? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  one  (e.g.,  an 
employer,  employee,  a  managed-care 
provider,  any  service  agent)  may  change 
in  any  way  the  SAP's  evaluation  or 
recommendations  for  assistance.  For 
example,  a  third  party  is  not  permitted 
to  make  more  or  less  stringent  a  SAP's 
recommendation  by  changing  the  SAP's 
evaluation  or  seeking  another  SAP's 
evaluation. 

(b)  The  SAP  who  made  the  initial 
evaluation  may  modify  his  or  her  initial 
evaluation  and  recommendations  based 
on  new  or  additional  information  (e.g., 
from  an  education  or  treatment 
program). 


§  40.299    What  is  the  SAP's  role  and  what 
are  the  limits  on  a  SAP's  discretion  in 
referring  employees  for  education  and 
treatment? 

(a)  As  a  SAP,  upon  your 
determination  of  the  best 
recommendation  for  assistance,  you  will 
serve  as  a  referral  source  to  assist  the 
employee's  entry  into  a  education  and/ 
or  treatment  program. 

(b)  To  prevent  the  appearance  of  a 
conflict  of  interest,  you  must  not  refer 
an  employee  requiring  assistance  to 
your  private  practice  or  to  a  person  or 
organization  from  which  you  receive 
payment  or  to  a  person  or  organization 
in  which  you  have  a  financial  interest. 
You  are  precluded  from  making  referrals 
to  entities  with  which  you  are 
financially  associated. 

(c)  There  are  four  exceptions  to  the 
prohibitions  contained  in  paragraph  (b) 
of  this  section.  You  may  refer  an 
employee  to  any  of  the  following 
providers  of  assistance,  regardless  of 
your  relationship  with  them: 

(1)  A  public  agency  (e.g..  treatment 
facility)  operated  by  a  state,  county,  or 
municipality; 

(2)  The  employer  or  a  person  or 
organization  under  contract  to  the 
employer  to  provide  alcohol  or  drug 
treatment  and/or  education  services 
(e.g.,  the  employer's  contracted 
treatment  provider); 

(3)  The  sole  source  of  therapeutically 
appropriate  treatment  under  the 
employee's  health  insurance  program 
(e.g.,  the  single  substance  abuse  in- 
patient treatment  program  made 
available  by  the  employee's  insurance 
coverage  plan);  or 

(4)  The  sole  source  of  therapeutically 
appropriate  treatment  reasonably 
available  to  the  employee  (e.g.,  the  only 
treatment  facility  or  education  program 
reasonably  located  within  the  general 
commuting  area). 

§40.301     What  is  the  SAP's  function  in  the 
follow-up  evaluation  of  an  employee? 

(a)  As  a  SAP,  after  you  have 
prescribed  assistance  under  §40.293, 
you  must  re-evaluate  the  employee  to 
determine  if  the  employee  has 
successfully  carried  out  your  education 
and/or  treatment  recommendations. 

(1)  This  is  your  way  to  gauge  for  the 
employer  the  employee's  ability  to 
demonstrate  successful  compliance  with 
the  education  and/or  treatment  plan. 

(2)  Your  evaluation  may  serve  as  one 
of  the  reasons  the  employer  decides  to 
return  the  employee  to  safety-sensitive 
duty. 

(b)  As  the  SAP  making  the  follow-up 
evaluation  determination,  you  must: 

(1)  Confer  with  or  obtain  appropriate 
documentation  from  the  appropriate 


education  and/or  treatment  program 
professionals  where  the  employee  was 
referred;  and 

(2)  Conduct  a  face-to-face  clinical 
interview  with  the  employee  to 
determine  if  the  employee  demonstrates 
successful  compliance  with  your  initial 
evaluation  recommendations, 

(c)  (1)  If  the  employee  has 
demonstrated  successful  compliance, 
you  must  provide  a  written  report 
directly  to  the  DER  highlighting  your 
clinical  determination  that  the 
employee  has  done  so  with  your  initial 
evaluation  recommendation  (see 
§40.311(d)). 

(2)  You  may  determine  that  an 
employee  has  successfully 
demonstrated  compliance  even  though 
the  employee  has  not  yet  completed  the 
full  regimen  of  education  and/or 
treatment  you  recommended  or  needs 
additional  asssitance.  For  example,  if 
the  employee  has  successfully 
completed  the  30-day  in-patient 
program  you  prescribed,  you  may  make 
a  "successful  compliance" 
determination  even  though  you 
conclude  that  the  employee  has  not  yet 
completed  the  out-patient  counsel,   g 
you  recommended  or  should  conti.,ue 
in  an  aftercare  program. 

(d)(1)  As  the  SAP,  if  you  believe,  as 
a  result  of  the  follow-up  evaluation,  that 
the  employee  has  not  demonstrated 
successful  compliance  with  your 
recommendations,  you  must  provide 
WTitten  notice  directly  to  the  DER  (see 
§40.311(e)). 

(2)  As  an  employer  who  receives  the 
SAP's  written  notice  that  the  employee 
has  not  successfully  complied  with  the 
SAP's  recommendations,  you  must  not 
return  the  employee  to  the  performance 
of  safety-sensitive  duties. 

(3)  As  the  SAP.  you  may  conduct 
additional  follow-up  evaluation(s)  if  the 
employer  determines  that  doing  so  is 
consistent  with  the  employee's  progress 
as  you  have  reported  it  and  with  the 
employer's  policy  and/or  labor- 
management  agreements. 

(4)  As  the  employer,  following  a  SAP 
report  that  the  employee  has  not 
demonstrated  successful  compliance, 
you  may  take  personnel  action 
consistent  with  your  policy  and/or 
labor-management  agreements. 

§  40.303    What  happens  if  the  SAP  believes 
the  employee  needs  additional  treatment, 
aftercare,  or  support  group  services  even 
after  the  employee  returns  to  safety- 
sensitive  duties? 

(a)  As  a  SAP,  if  you  believe  that 
ongoing  services  (in  addition  to  follow- 
up  tests)  are  needed  to  assist  an 
employee  to  maintain  sobriety  or 
abstinence  from  drug  use  after  the 
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employee  resumes  the  performance  of 
safety-sensitive  duties,  you  must 
provide  recommendations  for  these 
services  m  your  follow-up  evaluation 
report  (see  §40.311(d)(10)). 

(b)  As  an  employer  receiving  a 
recommendation  for  these  services  from 
a  SAP.  vou  mav.  as  part  of  a  return-to- 
dutv  agreement  with  the  employee, 
require  the  employee  to  participate  in 
the  recormnended  services.  You  may 
monitor  and  document  the  employee's 
participation  in  the  recommended 
services.  You  may  also  make  use  of  SAP 
and  employee  assistance  program  (EAP) 
services  in  assisting  and  monitoring 
employees'  compliance  with  SAP 
recommendations.  Nothing  in  this 
section  permits  an  employer  to  fail  to 
carry  out  its  obligations  with  respect  to 
follow-up  testing  (see  §40.309  ) 

(c)  As  an  employee,  you  are  obligated 
to  comply  with  the  SAP's 
recommendations  for  these  services.  If 
you  fail  or  refuse  to  do  so.  you  may  be 
subject  to  disciplinarv'  action  by  your 
employer. 

§  40.305    How  does  t^€  return -to-duty 
process  conclude? 

(a)  As  the  employer,  if  you  decide  that 
you  want  to  permit  the  employee  to 
return  to  the  performance  of  safety- 
sensitive  functions,  you  must  ensure 
that  the  employee  takes  a  return-to-duty 
test.  This  test  cannot  occur  until  after 
the  SAP  has  determined  that  the 
employee  has  successfully  complied 
with  prescribed  education  and/or 
treatment.  The  employee  must  have  a 
negative  drug  test  result  and/or  an 
alcohol  test  with  an  alcohol 
concentration  of  less  than  0.02  before 
resuming  performance  of  safety- 
sensitive  duties. 

(b)  As  an  employer,  you  must  not 
return  an  employee  to  safety-sensitive 
duties  until  the  employee  meets  the 
conditions  of  paragraph  (a)  of  this 
section.  However,  you  are  not  required 
to  return  an  employee  to  safety-sensitive 
duties  because  the  employee  has  met 
these  conditions.  That  is  a  personnel 
decision  that  you  have  the  discretion  to 
make,  subject  to  collective  bargaining 
agreements  or  other  legal  requirements. 

(c)  As  a  SAP  or  MRO,  you  must  not 
make  a  'fitness  for  duty  "  determination 
as  part  of  this  re-evaluation  unless 
required  to  do  so  under  an  applicable 
EKDT  agency  regulation.  It  is  the 
employer,  rather  than  you,  who  must 
decide  whether  to  put  the  employee 
back  to  work  in  a  safety-sensitive 
position. 


§  40.307    What  is  the  SAP's  function  in 
prescribing  the  employee's  follow-up  tests? 

(a)  As  a  SAP.  for  each  employee  who 
has  committed  a  DOT  drug  or  alcohol 
regulation  violation,  and  who  seeks  to 
resume  the  performance  of  safety- 
sensitive  functions,  you  must  establish 
a  written  follow-up  testing  plan.  You  do 
not  establish  this  plan  until  after  you 
determine  that  the  employee  has 
successfully  complied  with  your 
recommendations  for  education  and/or 
treatment. 

(b)  You  must  present  a  copy  of  this 
plan  directly  to  the  DER  (see 

t»  40.311(d)(9)). 

(c)  You  are  the  sole  determiner  of  the 
number  and  frequency  of  follow-up  tests 
and  whether  these  tests  will  be  for 
drugs,  alcohol,  or  both,  unless  otherwise 
directed  bv  the  appropriate  DOT  agency 
regulation.  For  example,  if  the  employee 
had  a  positive  drug  test,  but  your 
evaluation  or  the  treatment  program 
professionals  determined  that  tbe 
employee  had  an  alcohol  problem  as 
well,  vou  should  require  that  the 
employee  have  follow-up  tests  for  both 
drugs  and  alcohol. 

(d)  However,  you  must,  at  a 
minimum,  direct  that  the  employee  be 
subject  to  six  unannounced  follow-up 
tests  in  the  first  12  months  of  safety- 
sensitive  duty  following  the  employee's 
return  to  safety-sensitive  functions. 

(1)  You  mav  require  a  greater  number 
of  follow-up  tests  during  the  first  12- 
month  period  of  safety-sensitive  duty 
{e.g..  you  may  require  one  test  a  month 
during  the  12-month  period:  you  may 
require  two  tests  per  month  during  the 
first  6-month  period  and  one  test  per 
month  during  the  final  6-month  period). 

(2)  You  may  also  require  follow-up 
tests  during  the  48  months  of  safety- 
sensitive  duty  following  this  first  12- 
month  period. 

(3)  You  are  not  to  establish  the  actual 
dates  for  the  follow-up  tests  you 
prescribe.  The  decision  on  specific  dates 

'to  test  is  the  employer's. 

(4)  As  the  employer,  you  must  not 
impose  additional  testing  requirements 
(e.g..  under  company  authority)  on  the 
employee  that  go  beyond  the  SAP's 
follow-up  testing  plan. 

(e)  The  requirements  of  the  SAP's 
follow-up  testing  plan  "follow  the 
employee"  to  subsequent  employers  or 
through  breaks  in  service. 

Example  1  to  Paragraph  (el:  The  employee 
returns  to  duty  with  Employer  A.  Two 
months  afterward,  after  completing  the  first 
two  of  SIX  follow-up  tests  required  by  the 
S.\Ps  plan,  the  employee  quits  his  job  with 
Employer  .\  and  begins  to  work  in  a  similau- 
position  for  Employer  3.  The  employee 
remains  obligated  to  complete  the  four 
additional  tests  during  the  next  10  months  of 


safety-sensitive  duty,  and  Employer  B  is 
responsible  for  ensuring  that  the  einployee 
does  so.  Employer  B  learns  of  this  obligation 
through  the  inquiry  it  makes  under  i^  40.2.5. 

E\amplp  2  to  Paragraph  If}:  The  employee 
returns  to  duty  with  Employer  .\.  Three 
months  later,  after  the  employee  completes 
the  first  two  of  six  follow-up  tests  required 
by  the  SAP's  plan.  Employer  A  lays  the 
employee  off  for  economic  or  seasonal 
employment  reasons.  Four  months  later. 
Employer  .\  rei;alls  the  employee.  Employer 
A  must  ensure  that  the  employee  completes 
the  remaining  four  follow-up  tests  during  the 
next  nine  months. 

(f)  As  the  SAP.  you  may  modif>'  the 
determinations  you  have  made 
concerning  follow-up  tests.  For 
example,  even  if  you  recommended 
follow-up  testing  beyond  the  first  12- 
months,  you  can  terminate  the  testing 
requirement  at  any  time  after  the  first 
year  of  testing.  You  must  not,  however, 
modify  the  requirement  that  the 
employee  take  at  least  six  follow-up 
tests  within  the  first  12  months  after 
returning  to  the  performance  of  safety- 
sensitive  functions. 

§  40.309    What  are  the  employer's 
responsibilities  with  respect  to  the  SAP's 
directions  for  follow-up  tests? 

(a)  As  the  employer,  you  must  carry 
out  the  SAP's  follow-up  testing 
requirements.  You  may  not  allow  the 
employee  to  continue  to  perform  safety- 
sensitive  functions  unless  follow-up 
testing  is  conducted  as  directed  by  the 
SAP. 

(b)  You  should  schedule  follow-up 
tests  on  dates  of  your  own  choosing,  but 
you  must  ensure  that  the  tests  are 
unannounced  with  no  discemable 
pattern  as  to  their  timing,  and  that  the 
employee  is  given  no  advance  notice. 

(c)  You  cannot  substitute  any  other 
tests  (e.g.,  those  carried  out  under  the 
random  testing  program)  conducted  on 
the  employee  for  this  follow-up  testing 
requirement. 

(d)  You  cannot  coimt  a  follow-up  test 
that  has  been  cancelled  as  a  completed 
test.  A  cancelled  follow-up  test  must  be 
recollected. 

§  40.31 1    What  are  the  requirenients 
concerning  SAP  reports? 

(a)  As  the  SAP  conducting  the 
required  evaluations,  you  must  send  the 
written  reports  required  by  this  section 
in  writing  directly  to  the  DER  and  not 
to  a  third  party  or  entity  for  forwarding 
to  the  DER  (except  as  provided  in 

§  40.355(e)).  You  may,  however,  forward 
the  document  simultaneously  to  the 
DER  and  to  a  C/TPA. 

(b)  As  an  employer,  you  must  ensure 
that  you  receive  SAP  written  reports 
directly  from  the  SAP  performing  the 
evaluation  and  that  no  third  party  or 
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entity  changed  the  SAP's  report  in  any 
way. 

(c)  The  SAP's  written  report, 
following  an  initial  evaluation  that 
determines  what  level  of  assistance  is 
needed  to  address  the  employee's  drug 
and/or  alcohol  problems,  must  be  on  the 
SAP's  own  letterhead  (and  not  the 
letterhead  of  another  service  agent) 
signed  and  dated  by  the  SAP,  and  must 
contain  the  following  delineated  items: 

(1)  Employee's  name  and  SSN; 

(2)  Employer's  name  and  address; 

(3)  Reason  for  the  assessment  (specific 
violation  of  DOT  regulations  and 
violation  date); 

(4)  Date(s)  of  the  assessment; 

(5)  SAP's  education  and/or  treatment 
recommendation;  and 

(6)  SAP's  telephone  number, 

(d)  The  SAP's  written  report 
concerning  a  follow-up  evaluation  that 
determines  the  employee  has 
demonstrated  successful  compliance 
must  be  on  the  SAP's  own  letterhead 
(and  not  the  letterhead  of  another 
service  agent),  signed  by  the  SAP  and 
dated,  and  must  contain  the  following 
items: 

(1)  Employee's  name  and  SSN; 

(2)  Employer's  name  and  address; 

(3)  Reason  for  the  initial  assessment 
(specific  violation  of  DOT  regulations 
and  violation  date); 

(4)  Date(s)  of  the  initial  assessment 
and  synopsis  of  the  treatment  plan; 

(5)  Name  of  practice(s)  or  service(s) 
providing  the  recommended  education 
and/or  treatment; 

(6)  Inclusive  dates  of  employee's 
program  participation; 

(7)  Clinical  characterization  of 
employee's  program  participation; 

(8)  SAP's  clinical  determination  as  to 
whether  the  employee  has  demonstrated 
successful  compliance; 

(9)  Follow-up  testing  plan; 

(10)  Employee's  continuing  care 
needs  with  specific  treatment,  aftercare, 
and/or  support  group  services 
recommendations;  and 

(11)  SAP's  telephone  number. 

(e)  The  SAP's  vmtten  report 
concerning  a  follow-up  evaluation  that 
determines  the  employee  has  not 
demonstrated  successful  compliance 
must  be  on  the  SAP's  own  letterhead 
(and  not  the  letterhead  of  another 
service  agent),  signed  by  the  SAP  and 
dated,  and  must  contain  the  following 
items: 

(1)  Employee's  name  and  SSN; 

(2)  Employer's  name  and  address; 

(3)  Reason  for  the  itutial  assessment 
(specific  DOT  violation  and  date); 

(4)  Date(s)  of  initial  assessment  and 
synopsis  of  treatment  plan; 

(5)  Name  of  practice(s)  or  service(s) 
providing  the  reconmiended  education 
and/or  treatment; 


(6)  Inclusive  dates  of  employee's 
proCTam  participation; 

(7)  Clinical  characterization  of 
employee's  program  participation; 

(8)  Date(s)  of  the  first  follow-up 
evaluation; 

(9)  Date(s)  of  any  further  follow-up 
evaluation  the  SAP  has  scheduled: 

(10)  SAP's  clinical  reasons  for 
determining  that  the  employee  has  not 
demonstrated  successful  compliance: 
and 

(11)  SAP's  telephone  number. 

(f)  As  a  SAP,  you  must  also  provide 
these  written  reports  directly  to  the 
employee  if  the  employee  has  no 
cmrent  employer  and  to  the  gaining 
DOT  regulated  employer  in  the  event 
the  employee  obtains  another 
transportation  industry  safety-sensitive 
position. 

(g)  As  a  SAP,  you  are  to  maintain 
copies  of  your  reports  to  employers  for 
5  years,  and  your  employee  clinical 
records  in  accordance  with  Federal, 
state,  and  local  laws  regarding  record 
maintenance,  confidentiality,  and 
release  of  information.  You  must  make 
these  records  available,  on  request,  to 
DOT  agency  representatives  (e.g., 
inspectors  conducting  an  audit  or  safety 
investigation)  and  representatives  of  the 
NTSB  in  an  accident  investigation. 

(h)  As  an  employer,  you  must 
maintain  yoiu  reports  from  SAPs  for  5 
years  from  the  date  you  received  them. 

§  40.31 3    Where  is  other  information  on 
SAP  functions  and  the  retum-to-duty 
process  found  in  this  regulation? 

You  can  find  other  information  on  the 
role  and  functions  of  SAPs  in  the 
following  sections  of  this  part: 

§  40.3— Definition. 

§40.347 — Service  agent  assistance  with  SAP- 
required  follow-up  testing. 

§40.355 — Transmission  of  SAP  reports. 

§  40.329(c)— Making  SAP  reports  available  to 
employees  on  request. 

Appendix  E  to  Part  40 — SAP  Equivalency 
Requirements  for  Certification 
Organizations. 

Subpart  P— Confidentiality  and 
Release  of  information 

§  40.321    What  is  the  general  confidentiality 
rule  for  drug  and  alcohol  test  information? 

Except  as  otherwise  provided  in  this 
subpart,  as  a  service  agent  or  employer 
participating  in  the  DOT  drug  or  alcohol 
testing  process,  you  are  prohibited  from 
releasing  individual  test  results  or 
medical  information  about  an  employee 
to  third  parties  without  the  employee's 
specific  written  consent. 

(a)  A  "third  party"  is  any  person  or 
organization  to  whom  other  subparts  of 
this  regulation  do  not  explicitly 
authorize  or  require  the  transmission  of 


information  in  the  course  of  the  drug  or 
alcohol  testing  process. 

(b)  "Specific  written  consent"  means 
a  statement  signed  by  the  employee  that 
he  or  she  agrees  to  the  release  of  a 
particular  piece  of  information  to  a 
particular,  explicitly  identified,  person 
or  organization  at  a  particular  time. 
"Blanket  releases,  "  in  which  an 
employee  agrees  to  a  release  of  a 
category  of  information  (e.g.,  all  test 
results)  or  to  release  information  to  a 
category  of  parties  (e.g.,  other  employers 
who  are  members  of  a  C/TPA. 
companies  to  which  the  employee  may 
apply  for  employment),  are  prohibited 
under  this  part. 

§  40.323    May  program  participants  release 
drug  or  alcohol  test  information  in 
connection  with  legal  proceedings? 

(a)  As  an  employer,  you  may  release 
information  pertaining  to  an  employee's 
drug  or  alcohol  test  without  the 
employee's  consent  in  certain  legal 
proceedings. 

(1)  These  proceedings  include  a 
lawsuit  (e.g.,  a  wrongful  discharge 
action),  grievance  (e.g.,  an  arbitration 
concerning  disciplinary'  action  taken  by 
the  employer),  or  administrative 
proceeding  (e.g.,  an  unemployment 
compensation  hearing)  brought  by,  or  on 
behalf  of,  an  employee  and  resulting 
from  a  positive  DOT  drug  or  alcohol  test 
or  a  refusal  to  test  (including,  but  not 
limited  to,  adulterated  or  substituted 
test  results). 

(2)  These  proceedings  also  include  a 
criminal  or  civil  action  resulting  from 
an  employee's  performance  of  safety- 
sensitive  duties,  in  which  a  court  of 
competent  jurisdiction  determines  that 
the  drug  or  alcohol  test  information 
sought  is  relevant  to  the  case  and  issues 
an  order  directing  the  employer  to 
produce  the  information.  For  example, 
in  personal  injury  litigation  following  a 
truck  or  bus  collision,  the  court  could 
determine  that  a  post-accident  drug  test 
result  of  an  employee  is  relevant  to 
determining  whether  the  driver  or  the 
driver's  employer  was  negligent.  The 
employer  is  authorized  to  respond  to  the 
coiirt's  order  to  produce  the  records. 

(b)  In  such  a  proceeding,  you  may 
release  the  information  to  the 
decisionmaker  in  the  proceeding  (e.g., 
the  court  in  a  lawsuit).  You  may  release 
the  information  only  with  a  binding 
stipulation  that  the  decisionmaker  to 
whom  it  is  released  will  make  it 
available  only  to  parties  to  the 
proceeding. 

(c)  If  you  are  a  service  agent,  and  the 
employer  requests  its  employee's  drug 
or  alcohol  testing  information  from  you 
to  use  in  a  legal  proceeding  as 
authorized  in  paragraph  (a)  of  this 
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section  (e.g..  the  laboratory  s  data 
package),  you  must  provide  the 
requested  information  to  the  employer 
(d)  As  an  employer  or  service  agent, 
you  must  immediately  notih'  the 
employee  in  writing  of  any  information 
you  release  under  this  section. 

§40.325    [Reserved] 

§  40.327    When  must  the  MRO  report 
medical  information  gathered  in  the 
verification  process? 

(a)  As  the  MRO,  you  must,  except  as 
provided  in  paragraph  (c)  of  this 
section,  report  drug  test  results  and 
medical  information  you  learned  as  part 
of  the  verification  process  to  third 
parties  without  the  employee's  consent 
if  you  determine,  in  your  reasonable 
medical  judgment,  that: 

(1)  The  information  is  likely  to  result 
in  the  employee  being  determined  to  be 
medically  unqualified  under  an 
applicable  DOT  agency  regulation;  or 

(2)  The  information  indicates  that 
continued  performance  by  the  emplovee 
of  his  or  her  safety-sensitive  function  is 
likely  to  pose  a  significant  safety  risk. 

(b)  The  third  parties  to  whom  you  are 
authorized  to  provide  information  by 
this  section  include  the  emplover.  a 
physician  or  other  health  care  provider 
responsible  for  determining  the  medical 
qualifications  of  the  employee  under  an 
applicable  DOT  agency  safety 
regulation,  a  SAP  evaluating  the 
employee  as  part  of  the  return  to  duty 
process  (see  §  40.293(g)).  a  DOT  agencv. 
or  the  National  Transportation  Safety 
Board  in  the  course  of  an  accident 
investigation. 

(c)  If  the  law  of  a  foreign  country  [eg.. 
Canada)  prohibits  you  from  providing 
medical  information  to  the  emplover, 
vou  mav  comply  with  that  prohibition. 

§40.329    What  information  must 
iatxjratories,  MROs,  and  other  service 
agents  release  to  employees? 

(a)  As  an  .MRO  or  service  agent  vou 
must  provide,  within  10  business  davs 
of  receiving  a  written  request  from  an 
employee,  copies  of  any  records 
pertaining  to  the  employee's  use  of 
alcohol  and/or  drugs,  including  records 
of  the  employee's  DOT-mandated  drug 
and/or  alcohol  tests.  You  mav  charge  no 
more  than  the  cost  of  preparation  and 
reproduction  for  copies  of  these  records. 

(b)  As  a  laboratory,  you  must  provide, 
within  10  business  days  of  receiving  a 
written  request  from  an  employee,  and 
made  through  the  MRO.  the  records 
relating  to  the  results  of  the  emplovee's 
drug  test  {i.e..  laboratory  report  and  data 
package).  You  may  charge  no  more  than 
the  cost  of  preparation  and  reproduction 
for  copies  of  these  records. 


(c)  As  a  ,SAP.  you  must  make  available 
to  an  emplovee.  on  request,  a  copv  of  all 
SAP  reports'(see  §  40.311 ), 

§  40.331     To  what  additional  parties  must 
employers  and  service  agents  release 
information? 

As  an  employer  or  service  agent  you 
must  release  information  under  the 
following  circumstances: 

(a)  If  you  receive  a  specific,  written 
consent  from  an  employee  authorizing 
the  release  of  information  about  that 
employee's  drug  or  alcohol  tests  to  an 
identified  person,  you  must  provide  the 
information  to  the  identified  person.  For 
example,  as  an  employer,  when  you 
receive  a  written  request  from  a  former 
employee  to  provide  information  to  a 
subsequent  employer,  you  must  do  so. 
In  providing  the  information,  you  must 
comply  with  the  terms  of  the 
employt^es  consent, 

(b)  If  vou  are  an  employer,  you  must, 
upon  request  of  DOT  agency 
representatives,  provide  the  following: 

(1)  Access  to  your  facilities  used  for 
this  part  and  DOT  agency  drug  and 
alcohol  program  functions. 

(2)  All  written,  printed,  and 
computer-based  drug  and  alcohol 
program  records  and  reports  (including 
copies  of  name-specific  records  or 
reports),  files,  materials,  data, 
documents/documentation,  agreements, 
contracts,  policies,  and  statements  that 
are  recjuired  by  this  part  and  DOT 
agency  regulations. 

(c)  If  you  are  a  service  agent,  you 
must,  upon  request  of  D(JT  agency 
representatives,  provide  the  following: 

(1)  Access  to  your  facilities  used  for 
this  part  and  DOT  agency  drug  and 
alcohol  program  functions. 

(2)  All  written,  printed,  and 
computer-based  drug  and  alcohol 
program  records  and  reports  (including 
copies  of  name-specific  records  or 
reports),  files,  materials,  data, 
documents/documentation,  agreements, 
contracts,  policies,  and  statements  that 
are  required  by  this  part  and  DOT 
agency  regulations. 

(d)  if  requested  by  the  National 
Transportation  Safety  Board  as  part  of 
an  accident  investigation,  you  must 
provide  information  concerning  post- 
at.cident  tests  administered  after  the 
d(:i:idenl. 

(e)  If  requested  by  a  Federal,  state  or 
local  safety  agency  with  regulatory- 
authority  over  you  or  the  employee,  you 
must  provide  drug  and  alcohol  test 
records  concerning  the  employee. 

(f)  Except  as  otherwise  provided  in 
this  part,  as  a  laboratory  you  must  not 
release  or  provide  a  specimen  or  a  part 
of  a  specimen  to  a  requesting  party, 
without  first  obtaining  written  consent 


from  ODAPC.  If  a  party  seeks  a  court 
order  directing  you  to  release  a 
specimen  or  part  of  a  specimen  contrary 
to  any  provision  of  this  part,  you  must 
take  necessary  legal  steps  to  contest  the 
issuance  of  the  order  [e.g..  seek  to  quash 
a  subpoena,  citing  the  requirements  of 
§40.13  ).  This  part  does  not  require  you 
to  disobey  a  court  order,  however. 

§  40.333    What  records  must  employers 
keep? 

(a)  As  an  employer,  you  must  keep  the 
following  records  for  the  following 
periods  of  time: 

(1)  You  must  keep  the  following 
records  for  five  years: 

(i)  Records  of  employee  alcohol  test 
results  indicating  an  alcohol 
concentration  of  0.02  or  greater; 

(ii)  Records  of  employee  verified 
positive  drug  test  results; 

(iii)  Documentation  of  refusals  to  take 
required  alcohol  and/or  drug  tests 
(including  substituted  or  adulterated 
drug  test  results); 

(iv)  SAP  reports;  and 

(v)  All  follow-up  tests  and  schedules 
for  follow-up  tests. 

(2)  You  must  keep  records  for  three 
years  of  information  obtained  from 
previous  employers  under  §40.25 
concerning  drug  and  alcohol  test  results 
of  employees. 

(3)  You  must  keep  records  of  the 
inspection,  maintenance,  and 
calibration  of  EBTs,  for  two  years. 

(4)  You  must  keep  records  of  negative 
and  cancelled  drug  test  results  and 
alcohol  test  results  with  a  concentration 
of  less  than  0.02  for  one  year. 

(b)  You  do  not  have  to  keep  records 
related  to  a  program  requirement  that 
does  not  apply  to  you  [e.g.,  a  maritime 
employer  who  does  not  have  a  DOT- 
mandated  random  alcohol  testing 
program  need  not  maintain  random 
alcohol  testing  records), 

(c)  You  must  maintain  the  records  in 
a  location  with  controlled  access. 

(d)  A  service  agent  may  maintain 
these  records  for  you.  However,  you 
must  ensure  that  you  can  produce  these 
records  at  your  principal  place  of 
business  in  the  time  required  by  the 
DOT  agency.  For  example,  as  a  motor 
carrier,  when  an  FMCSA  inspector 
requests  your  records,  you  must  ensure 
that  you  can  provide  them  within  two 
working  days. 

Subpart  Q — Roles  and  Responsibilities 
of  Service  Agents 

§  40.341     Must  service  agents  comply  with 
DOT  drug  and  alcohol  testing 
requirements? 

(a)  As  a  service  agent,  the  services  you 
provide  to  transportation  employers 
must  meet  the  requirements  of  this  part 
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and  the  DOT  agency  drug  and  alcohol 
testing  regulations. 

(b)  If  you  do  not  comply.  DOT  may 
take  action  under  the  Public  Interest 
Exclusions  procedures  of  this  part  (see 
Subpart  R  of  this  part)  or  applicable 
provisions  of  other  DOT  agency 
regulations. 

§  40.343    What  tasks  may  a  service  agent 
perform  for  an  employer? 

As  a  service  agent,  you  may  perform 
for  employers  the  tasks  needed  to 
comply  with  DOT  agency  drug  and 
alcohol  testing  regulations,  subject  to 
the  requirements  and  limitations  of  this 
part. 

§  40.345    In  what  circumstances  may  a  C/ 
TPA  act  as  an  intermediary  in  the 
transmission  of  drug  and  alcohol  testing 
information  to  employers? 

(a)  As  a  C/TPA  or  other  service  agent, 
you  may  act  as  an  intermediary  in  the 
transmission  of  drug  and  alcohol  testing 
information  in  the  circumstances 
specified  in  this  section  only  if  the 
employer  chooses  to  have  you  do  so. 
Each  employer  makes  the  decision 
about  whether  to  receive  some  or  all  of 
this  information  from  you.  acting  as  an 
intermediary,  rather  than  directly  from 
the  service  agent  who  originates  the 
information  {e.g.,  an  MRO  or  BAT). 

(b)  The  specific  provisions  of  this  part 
concerning  which  you  may  act  as  an 
intermediary  are  listed  in  Appendix  F  to 
this  part.  These  are  the  only  situations 
in  which  you  may  act  as  an 
intermediary.  You  are  prohibited  from 
doing  so  in  all  other  situations. 

(c)  In  every  case,  you  must  ensure 
that,  in  transmitting  information  to 
employers,  you  meet  all  requirements 
(e.g.,  concerning  confidentiality  and 
timing)  that  would  apply  if  the  service 
agent  originating  the  information  (e.g., 
an  MRO  or  collector)  sent  the 
information  directly  to  the  employer. 
For  example,  if  you  transmit  drug 
testing  results  from  MROs  to  DERs,  you 
must  transmit  each  drug  test  result  to 
the  DER  in  compliance  with  the  MRO 
requirements  set  forth  in  §40.167  . 

§  40.347  What  functions  may  CfTPA* 
perform  with  respect  to  administering 
testing? 

As  a  C/TPA,  except  as  otherwise 
specified  in  this  part,  you  may  perform 
the  following  functions  for  employers 
concerning  random  selection  and  other 
selections  for  testing. 

(a)  You  may  operate  random  testing 
programs  for  employers  and  may  assist 
{i.e..  through  contracting  with 
laboratories  or  collection  sites, 
conducting  collections)  employers  with 
other  types  of  testing  (e.g.,  pre- 
employment,  post-accident,  reasonable 


suspicion,  return-to-duty,  and  follow- 
up). 

(b)  You  may  combine  employees  from 
more  than  one  employer  or  one 
transportation  industry  in  a  random 
pool  if  permitted  by  all  the  DOT  agency 
drug  and  alcohol  testing  regulations 
involved. 

(1)  If  you  combine  employees  from 
more  than  one  transportation  industry, 
you  must  ensure  that  the  random  testing 
rate  is  at  least  equal  to  the  highest  rate 
required  by  each  DOT  agency. 

(2)  Employees  not  covered  by  DOT 
agency  regulations  may  not  be  part  of 
the  same  random  pool  with  DOT 
covered  employees. 

(c)  You  may  assist  employers  in 
ensuring  that  follow-up  testing  is 
conducted  in  accordance  with  the  plan 
established  by  the  SAP.  However, 
neither  you  nor  the  employer  are 
permitted  to  randomly  select  employees 
from  a  "follow-up  pool"  for  follow-up 
testing. 

§  40.349    What  records  may  a  service  agent 
receive  and  maintain? 

(a)  Except  where  otherwise  specified 
in  this  part,  as  a  service  agent  you  may 
receive  and  maintain  all  records 
concerning  DOT  drug  and  alcohol 
testing  programs,  including  positive, 
negative,  and  refusal  to  test  individual 
test  results.  You  do  not  need  the 
employee's  consent  to  receive  and 
maintain  these  records. 

(b)  You  may  maintain  all  information 
needed  for  operating  a  drug/alcohol 
program  (e.g.,  CCFs,  ATFs,  names  of 
employees  in  random  pools,  random 
selection  lists,  copies  of  notices  to 
employers  of  selected  employees)  on 
behalf  of  an  employer. 

(c)  If  a  service  agent  originating  drug 
or  alcohol  testing  information,  such  as 
an  MRO  or  BAT,  sends  the  information 
directly  to  the  DER,  he  or  she  may  also 
provide  the  information  simultaneously 
to  you,  as  a  C/TPA  or  other  service  agent 
who  maintains  this  information  for  the 
employer. 

(d)  If  you  are  serving  as  an 
intermediary  in  transmitting 
information  that  is  required  to  be 
provided  to  the  employer,  you  must 
ensure  that  it  reaches  the  employer  in 
the  same  time  periods  required 
elsewhere  in  this  part, 

(e)  You  must  ensure  that  you  can 
make  available  to  the  employer  within 
two  days  any  information  the  employer 
is  asked  to  produce  by  a  DOT  agency 
representative. 

(f)  On  request  of  an  employer,  you 
must,  at  any  time  on  the  request  of  an 
employer,  transfer  immediately  all 
records  pertaining  to  the  employer  and 
its  employees  to  the  employer  or  to  any 


other  service  agent  the  employer 
designates.  You  must  carry  out  this 
transfer  as  soon  as  the  employer 
requests  it.  You  are  not  required  to 
obtain  employee  consent  for  this 
transfer.  You  must  not  charge  more  than 
your  reasonable  administrative  costs  for 
conducting  this  transfer.  You  may  not 
charge  a  fee  for  the  release  of  these 
records, 

(g)  If  you  are  planning  to  go  out  of 
business  or  your  organization  will  be 
bought  by  or  merged  with  another 
organization,  you  must  immediately 
notif\'  all  employers  and  offer  to  transfer 
all  records  pertaining  to  the  employer 
and  its  employees  to  the  employer  or  to 
any  other  service  agent  the  employer 
designates.  You  must  carry  out  this 
transfer  as  soon  as  the  employer 
requests  it.  You  are  not  required  to 
obtain  employee  consent  for  this 
transfer.  You  must  not  charge  more  than 
your  reasonable  administrative  costs  for 
conducting  this  transfer.  You  may  not 
charge  a  fee  for  the  release  of  these 
records. 

§  40.351     What  confidentiality  requirements 
apply  to  service  agents? 

Except  where  otherwise  specified  in 
this  part,  as  a  service  agent  the 
following  confidentiality  requirements 
apply  to  you; 

(a)  When  you  receive  or  maintain 
confidential  information  about 
employees  {e.g..  individual  test  results), 
you  must  follow  the  same 
confidentiality  regulations  as  the 
employer  with  respect  to  the  use  and 
release  of  this  information. 

(b)  You  must  follow  all  confidentiality 
and  records  retention  requirements 
applicable  to  employers. 

(c)  You  may  not  provide  individual 
test  results  or  other  confidential 
information  to  another  employer 
without  a  specific,  written  consent  from 
the  employee.  For  example,  suppose 
you  are  a  C/TPA  that  has  employers  X 
and  Y  as  clients.  Employee  Jones  works 
for  X.  and  you  maintain  [ones'  drug  and 
alcohol  test  for  X.  Jones  wants  to  change 
jobs  and  work  for  Y.  You  may  not 
inform  Y  of  the  result  of  a  test 
conducted  for  X  without  having  a 
specific,  written  consent  from  Jones. 
Likewise,  you  may  not  provide  this 
information  to  employer  Z,  who  is  not 

a  C/TPA  member,  without  this  consent. 

(d)  You  must  not  use  blanket  consent 
forms  authorizing  the  release  of 
employee  testing  information. 

(e)  You  must  establish  adequate 
confidentiality  and  security  measures  to 
ensure  that  confidential  employee 
records  are  not  available  to 
unauthorized  persons.  This  includes 
protecting  the  physical  security  of 
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records,  access  controls,  and  computer 
security  measures  to  safeguard 
confidential  data  in  electronic  data 
bases 

§  40.353  What  principles  govern  the 
interaction  between  MROs  and  other 
service  agents? 

As  a  ser\'ice  agent  other  than  an  MRC) 
{e.g..  a  C/TP.-\).  the  following  principles 
govern  your  interaction  with  MROs: 

(a)  You  mav  provide  MRO  services  to 
employers,  directly  or  through  contract, 
if  you  meet  all  applicable  provisions  of 
this  part. 

(b)  If  you  employ  or  contract  for  an 
MRO.  the  MRC)  must  perform  duties 
independently  and  confidentially 
When  you  have  a  relationship  with  an 
MRO.  vou  must  structure  the 
relationship  to  ensure  that  this 
independence  and  confidentiality  are 
not  compromised.  Specific  means 
(including  both  physical  and 
operational  measures,  as  appropriate)  to 
separate  MRO  functions  and  other 
service  agent  functions  are  essential. 

(c)  Onlv  vour  staff  who  are  actuallv 
under  the  day-to-day  supervision  and 
control  of  an  MRO  with  respect  to  MRO 
functions  mav  perform  these  functions 
This  does  not  mean  that  those  staff  mav 
not  perform  other  functions  at  other 
times.  However,  the  designation  of  your 
staff  to  perform  MRO  functions  under 
MRO  supervision  must  be  limited  and 
not  used  as  a  subterfuge  to  circumvent 
confidentialitv  and  other  requirements 
of  this  part  and  DOT  agency  regulations. 
You  must  ensure  that  MRO  staff  operate 
under  controls  sufficient  to  ensure  that 
the  independence  and  confidentiality  of 
the  MRO  process  are  not  compromised 

(d)  Like  other  MROs,  an  MRO  you 
emplov  or  contract  with  must 
personally  conduct  verification 
interviews  with  employees  and  must 
personally  make  all  verification 
decisions.  Consequently,  your  staff 
cannot  perform  these  functions 

§40.355    What  limitations  apply  to  the 
activities  of  service  agents? 

As  a  service  agent,  you  are  subject  to 
the  following  limitations  concerning 
vour  activities  in  the  DOT  drug  and 
alcohol  testing  program. 

(a)  You  must  not  require  an  employee 
to  sign  a  consent,  release,  waiver  of 
liability,  or  indemnification  agreement 
with  respect  to  any  part  of  the  drug  or 
alcohol  testing  prf)cess  covered  by  this 
part  (including,  but  not  limited  to. 
collections,  laboratorv  testing.  MRO. 
and  SAP  ser\ices). 

(b)  You  must  not  act  as  an 
intermediarv  in  the  transmission  of  drug 
test  results  from  the  laboratorv  to  the 
MRO.  That  is.  the  laboratorv  mav  not 


send  results  to  you,  with  you  in  turn 
sending  them  to  the  MRO  for 
verification.  For  example,  a  practice  in 
which  the  laboratory  transmits  results  to 
vour  computer  system,  and  vou  then 
assign  the  results  to  a  particular  MRO, 
is  not  permitted. 

(c)  You  must  not  transmit  drug  test 
results  directly  from  the  laboratory  to 
the  employer  (bv  electronic  or  other 
means)  or  to  a  service  agent  who 
forwards  them  to  the  employer.  All 
confirmed  laboratory  results  must  be 
processed  by  the  MRO  before  they  are 
released  to  any  other  party. 

(d)  You  must  not  act  as  an 
intermediarv  in  the  transmission  of 
alcohol  test  results  of  0.02  or  higher 
from  the  STT  or  BAT  to  the  DER. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  you  must  not  act  as  an 
intermediary'  in  the  transmission  of 
individual  SAP  reports  to  the  actual 
employer.  That  is.  the  SAP  may  not 
send  such  reports  to  you.  with  you  in 
turn  sending  them  to  the  actual 
employer  However,  you  may  maintain 
mdivulual  SAP  summan,'  reports  and 
follow-up  testing  plans  after  they  are 
sent  to  the  DER.  and  the  SAP  may 
transmit  such  reports  to  you 
simultaneously  with  sending  them  to 
the  DER. 

(f)  As  an  exception  to  paragraph  (e)  of 
this  set^tion.  you  may  act  as  an 
intermediary'  in  the  transmission  of  SAP 
report  from  the  SAP  to  an  owner- 
operator  or  other  self-employed 
individual. 

(g)  Except  as  provided  in  paragraph 
(h)  of  this  section,  you  must  not  make 
decisions  to  test  an  employee  based 
upon  reasonable  suspicion,  post- 
accident,  return-to-duty,  and  follow-up 
determination  criteria.  These  are  duties 
the  actual  employer  cannot  delegate  to 
a  C/TPA.  You  may,  however,  provide 
advice  and  information  to  employers 
regarding  these  testing  issues  and  how 
the  employer  should  schedule  required 
testing. 

(h)  As  an  exception  to  paragraph  (g) 
of  this  section,  you  may  make  decisions 
to  test  an  employee  based  upon 
reasonable  suspicion,  post-accident, 
return-to-duty,  and  follow-up 
determination  criteria  with  respect  to  an 
owner-operator  or  other  self-employed 
individual. 

(i)  Except  as  provided  in  paragraph  (j) 
of  this  section,  you  must  not  make  a 
determination  that  an  employee  has 
refused  a  drug  or  alcohol  test.  This  is  a 
non-delegable  duty  of  the  actual 
employer.  You  may,  however,  provide 
advice  and  information  to  employers 
regarding  refusal-to-test  issues. 

(j)  As  an  exception  to  paragraph  (i)  of 
this  section,  you  may  make  a 


determination  that  an  employee  has 
refused  a  drug  or  alcohol  test,  if: 

(1)  You  are  authorized  by  a  DOT 
agency  regulation  to  do  so,  you  schedule 
a  required  test  for  an  owner-operator  or 
other  self-employed  individual,  and  the 
individual  fails  to  appear  for  the  test 
without  a  legitimate  reason;  or 

(2)  As  an  MRO,  you  determine  that  an 
individual  has  refused  to  test  on  the 
basis  of  adulteration  or  substitution. 

(k)  You  must  not  act  as  a  DER.  For 
example,  while  you  may  be  responsible 
for  transmitting  information  to  the 
employer  <      ut  test  results,  you  must 
not  act  on  behalf  of  the  employer  in 
actions  to  remove  employees  from 
safety-sensitive  duties. 

(1)  In  transmitting  documents  to 
laboratories,  you  must  ensure  that  you 
send  to  the  laboratory  that  conducts 
testing  only  the  laboratory'  copy  of  the 
CCF.  You  must  not  transmit  other 
copies  of  the  CCF  or  any  ATFs  to  the 
laboratory. 

(m)  You  must  not  impose  conditions 
or  requirements  on  employers  that  DOT 
regulations  do  not  authorize.  For 
example,  as  a  C/TPA  serving  employers 
in  the  pipeline  or  motor  carrier 
industry,  you  must  not  require 
employers  to  have  provisions  in  their 
DOT  plans  that  RSPA  or  FMCSA 
regulations  do  not  require. 

(n)  You  must  not  intentionally  delay 
the  transmission  of  drug  or  alcohol 
testing-related  documents  concerning 
actions  you  have  performed,  because  of 
a  payment  dispute  or  other  reasons. 

Example  1  to  Paragraph  In):  .\  laboratory 
that  has  tested  a  specimen  must  not  delay 
transmitting  the  documentation  of  the  test 
result  to  an  MRO  because  of  a  billing  or 
payment  dispute  with  the  MRO  or  a  C/TPA. 

Example  2  to  Paragraph  In  I:  .^n  MRO  or 
.S.AP  who  has  interviewed  an  employee  must 
not  delay  sending  a  verified  test  result  or 
SAP  report  to  the  employer  because  of  such 
a  dispute  with  the  employer  or  employee. 

Example  3  to  Paragraph  In  I:  A  collector 
who  has  performed  a  urine  spe<;imen 
collection  must  not  delay  sending  the  drug 
specimen  and  CCF  to  the  laboratory  because 
of  a  payment  or  other  dispute  with  the 
laboratorv  or  a  C/TP.A. 

Example  4  to  Paragraph  In):  .\  B.\T  who 
has  conducted  an  alcohol  test  mu.st  not  delay 
sending  test  result  information  to  an 
employer  or  UTPA  because  of  a  payment  or 
other  dispute  with  the  employer  or  C/TPA. 

(o)  While  you  must  follow  the  DOT 
agency  regulations,  the  actual  employer 
remains  accountable  to  DOT  for 
compliance,  and  your  failure  to 
implement  any  aspect  of  the  program  as 
required  in  this  part  and  other 
applicable  DOT  agency  regulations 
makes  the  employer  subject  to 
enforcement  action  by  the  Department. 
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Subpart  R — Public  Interest  Exclusions 

§  40.361    What  is  the  purpose  of  a  public 
interest  exclusion  (PIE)? 

(a)  To  protect  the  public  interest, 
including  protecting  transportation 
employers  and  employees  from  serious 
noncompliance  with  DOT  drug  and 
alcohol  testing  rules,  the  Department's 
policy  is  to  ensure  that  employers 
conduct  business  only  with  responsible 
service  agents. 

(b)  The  Department  therefore  uses 
PIEs  to  exclude  from  participation  in 
DOT'S  drug  and  alcohol  testing  program 
any  service  agent  who,  by  serious 
noncompliance  with  this  part  or  other 
DOT  agency  drug  and  alcohol  testing 
regulations,  has  shown  that  it  is  not 
ctirrently  acting  in  a  responsible 
manner. 

(c)  A  PIE  is  a  serious  action  that  the 
Department  takes  only  to  protect  the 
public  interest.  We  intend  to  use  PIEs 
only  to  remedy  situations  of  serious 
noncompliance.  PIEs  are  not  used  for 
the  purpose  of  punishment. 

(a)  Nothing  in  this  subpart  precludes 
a  DOT  agency  or  the  Inspector  General 
from  taking  other  action  authorized  by 
its  regulations  with  respect  to  service 
agents  or  employers  that  violate  its 
regulations. 

§40.363    On  what  basis  may  the 
Department  issue  a  PIE? 

(a)  If  you  are  a  service  agent,  the 
Department  may  issue  a  PIE  concerning 
you  if  we  determine  that  you  have  failed 
or  refused  to  provide  drug  or  alcohol 
testing  services  consistent  with  the 
requirements  of  this  part  or  a  DOT 
agency  drug  and  alcohol  regulation. 

(b)  "The  Department  also  may  issue  a 
PIE  if  you  have  failed  to  cooperate  with 
DOT  agency  representatives  concerning 
inspections,  complaint  investigations, 
compliance  and  enforcement  reviews,  or 
requests  for  dociunents  and  other 
information  about  compliance  with  this 
part  or  DOT  agency  drug  and  alcohol 
regulations, 

§40.365    What  is  the  Department's  policy 
concerning  starting  a  PIE  proceeding? 

(a)  It  is  the  Department's  policy  to 
start  a  PIE  proceeding  only  in  cases  of 
serious,  uncorrected  noncompliance 
with  the  provisions  of  this  part, 
affecting  such  matters  as  safety,  the 
outcomes  of  test  results,  privacy  and 
confidentiality,  due  process  and  fairness 
for  employees,  the  honesty  and  integrity 
of  the  testing  program,  and  cooperation 
with  or  provision  of  information  to  DOT 
agency  representatives. 

(b)  'The  following  are  examples  of  the 
kinds  of  serious  noncompliance  that,  as 
a  matter  of  policy,  the  Department  views 
as  appropriate  groimds  for  starting  a  PIE 


proceeding.  These  examples  are  not 
intended  to  be  an  exhaustive  or 
exclusive  list  of  the  grounds  for  starting 
a  PIE  proceeding.  We  intend  them  to 
illustrate  the  level  of  seriousness  that 
the  Department  believes  supports 
starting  a  PIE  proceeding.  The  examples 
follow: 

(1)  For  an  MRO,  verifying  tests 
positive  without  interviewing  the 
employees-as  required  by  this  part  or 
providing  MRO  services  without 
meeting  the  qualifications  for  an  MRO 
required  by  this  part; 

(2)  For  a  laboratory,  refusing  to 
provide  information  to  the  Department, 
an  employer,  or  an  employee  as 
required  by  this  part;  failing  or  refusing 
to  conduct  a  validity  testing  program 
when  required  by  this  part;  or  a  pattern 
or  practice  of  testing  errors  that  result  in 
the  cancellation  of  tests.  (As  a  general 
matter  of  policy,  the  Department  does 
not  intend  to  initiate  a  PIE  proceeding 
concerning  a  laboratory  with  respect  to 
matters  on  which  HHS  initiates 
certification  actions  under  its  laboratory 
guidelines.}; 

(3)  For  a  collector,  a  pattern  or 
practice  of  directly  observing  collections 
when  doing  so  is  unauthorized,  or 
failing  or  refusing  to  directly  observe 
collections  when  doing  so  is  mandatory; 

(4)  For  collectors,  BATs,  or  STTs.  a 
pattern  or  practice  of  using  forms, 
testing  equipment,  or  collection  kits  that 
do  not  meet  the  standards  in  this  part; 

(5)  For  a  collector,  BAT,  or  STT,  a 
pattern  or  practice  of  "fatal  flaws"  or 
other  significant  uncorrected  errors  in 
the  collection  process; 

(6)  For  a  laboratory,  MRO  or  C/TPA. 
failing  or  refusing  to  report  tests  results 
as  required  by  this  part  or  DOT  agency 
regulations; 

(7)  For  a  laboratory,  falsifying, 
concealing,  or  destroying 
documentation  concerning  any  part  of 
the  drug  testing  process,  including,  but 
not  limited  to,  docitments  in  a 
"litigation  package"; 

(8)  For  SAPs,  providing  SAP  services 
while  not  meeting  SAP  qualifications 
required  by  this  part  or  performing 
evaluations  without  face-to-face 
interviews; 

(9)  For  any  service  agent,  meiintaining 
a  relationship  with  another  party  that 
constitutes  a  conflict  of  interest  under 
this  part  (e.g.,  a  laboratory  that  derives 

a  financial  benefit  from  having  an 
employer  use  a  specific  MRO): 

(10)  For  any  service  agent, 
representing  falsely  that  the  service 
agent  or  its  activities  is  approved  or 
certified  by  the  Department  or  a  DOT 
agency; 

(11)  For  any  service  agent,  disclosing 
an  employee's  test  result  information  to 


any  party  this  part  or  a  DOT  agency 
regulation  does  not  authorize,  including 
by  obtaining  a  "blanket"  consent  from 
employees  or  by  creating  a  data  base 
from  which  employers  or  others  can 
retrieve  an  employee's  DOT  test  results 
without  the  specific  consent  of  the 
employee; 

(12)  For  any  service  agent,  interfering 
or  attempting  to  interfere  with  the 
ability  of  an  MRO  to  communicate  with 
the  Department,  or  retaliating  against  an 
MRO  for  communicating  with  the 
Department: 

(13)  For  any  service  agent,  directing  or 
recommending  that  an  employer  fail  or 
refuse  to  implement  any  provision  of 
this  part;  or 

(14)  With  respect  to  noncompliance 
with  a  DOT  agency  regulation,  conduct 
that  affects  important  provisions  of 
Department-wide  concern  (e.g..  failure 
to  properly  conduct  the  selection 
process  for  random  testing). 

§  40.367    Who  initiates  a  PIE  proceeding? 

The  following  DOT  officials  may 
initiate  a  PIE  proceeding; 

(a)  The  drug  and  alcohol  program 
manager  of  a  DOT  agency; 

(b)  An  official  of  ODAPC,  other  than 
the  Director;  or 

(c)  The  designee  of  any  of  these 
officials. 

§  40.369    What  is  the  discretion  of  an 
initiating  official  in  starting  a  PIE 
proceeding? 

(a)  Initiating  officials  have  broad 
discretion  in  deciding  whether  to  start 
a  PIE  proceeding. 

(b)  In  exercising  this  discretion,  the 
initiating  official  must  consider  the 
Department's  policy  regarding  the 
seriousness  of  the  service  agent's 
conduct  (see  §40.365)  and  all 
information  he  or  she  has  obtained  to 
this  point  concerning  the  facts  of  the 
case.  The  initiating  official  may  also 
consider  the  availability  of  the  resources 
needed  to  pursue  a  PIE  proceeding. 

(c)  A  decision  not  to  initiate  a  PIE 
proceeding  does  not  necessarily  mean 
that  the  Department  regards  a  service 
agent  as  being  in  compliance  or  that  the 
Department  may  not  use  other 
applicable  remedies  in  a  situation  of 
noncompliance. 

§  40.371    On  what  information  does  an 
initiating  official  rely  in  deciding  whether  to 
start  a  PIE  proceeding? 

(a)  An  initiating  official  may  rely  on 
credible  information  from  any  source  as 
the  basis  for  starting  a  PIE  proceeding. 

(b)  Before  sending  a  correction  notice 
(see  §40.373),  the  initiating  official 
informally  contacts  the  service  agent  to 
determine  if  there  is  any  information 
that  may  affect  the  initiating  official's 
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determination  about  whether  it  is 
necessary  to  send  a  correction  notice. 
The  initiating  official  may  take  any 
information  resulting  from  this  contact 
into  account  in  determining  whether  to 
proceed  under  this  subpart. 

§40.373    Before  starting  a  PIE  proceeding, 
does  ttie  initiating  official  give  the  service 
agent  an  opportunity  to  correct  problems? 

(a)  If  you  are  a  service  agent,  the 
initiating  official  must  send  you  a 
correction  notice  before  starting  a  PIE 
proceeding. 

(b)  The  correction  notice  identifies  the 
specific  areas  in  which  you  must  come 
into  compliance  in  order  to  avoid  being 
subject  to  a  PIE  proceeding. 

(c)  If  you  make  and  document  changes 
needed  to  come  into  compliance  in  the 
areas  listed  in  the  correction  notice  to 
the  satisfaction  of  the  initiating  official 
within  60  days  of  the  date  you  receive 
the  notice,  the  initiating  official  does 
not  start  a  PIE  proceeding.  The  initiating 
official  may  conduct  appropriate  fact 
finding  to  verify  that  you  have  made 
and  maintained  satisfactory  corrections. 
When  he  or  she  is  satisfied  that  you  are 
in  compliance,  the  initiating  official 
sends  you  a  notice  that  the  matter  is 
concluded 

§40.375    How  does  the  initiating  official 
start  a  PIE  proceeding? 

(a)  As  a  service  agent,  if  your 
compliance  matter  is  not  correctable 
(see  '5  40.373(a)).  or  if  have  not  resolved 
compliance  matters  as  provided  in 

§  40.373(c),  the  initiating  official  starts  a 
PIE  proceeding  by  sending  you  a  notice 
of  proposed  exclusion  (NOPE).  The 
NC3PE  contains  the  initiating  official's 
recommendations  concerning  the 
issuance  of  a  PIE,  but  it  is  not  a  decision 
by  the  Department  to  issue  a  PIE. 

(b)  The  .NOPE  includes  the  following 
information: 

(1)  A  statement  that  the  initiating 
official  is  recommending  that  the 
Department  issue  a  PIE  concerning  vou; 

(2)  The  factual  basis  for  the  initiating 
official's  belief  that  you  are  not 
providing  drug  and/or  alcohol  testing 
services  to  DOT-regulated  employers 
consistent  with  the  requirements  of  this 
part  or  are  in  serious  noncompliance 
with  a  DOT  agency  drug  and  alcohol 
regulation; 

(3)  The  factual  basis  for  the  initiating 
official's  belief  that  your  noncompliance 
has  not  been  or  cannot  be  corrected: 

(4)  The  initiating  official's 
recommendation  for  the  scope  of  the 
PIE; 

(5)  The  initiating  official's 
recommendation  for  the  duration  of  the 
PIE;  and 


(6)  A  statement  that  you  may  contest 
the  issuance  of  the  proposed  PIE.  as 
provided  in  t»  40.379. 

(c)  The  initiating  official  sends  a  copy 
of  the  NOPE  to  the  ODAPC  Director  at  ' 
the  same  time  he  or  she  sends  the  NOPE 
to  vou. 

§  40.377    Who  decides  whether  to  issue  a 
PIE? 

(a)  The  (3DAPC  Director,  or  his  or  her 
designee,  decides  whether  to  issue  a 
PIE.  If  a  designee  is  acting  as  the 
decisionmaker,  all  references  in  this 
subpart  to  the  Director  refer  to  the 
designee. 

(b)  To  ensure  his  or  her  impartiality, 
the  Director  plays  no  role  in  the 
initiating  official's  determination  about 
whether  to  start  a  PIE  proceeding. 

(c)  There  is  a  "firewall  "  between  the 
initiating  official  and  the  Director.  This 
means  that  the  initiating  official  and  the 
Director  are  prohibited  from  having  any 
discussion,  contact,  or  exchange  of 
information  with  one  another  about  the 
matter,  except  for  documents  and 
discussions  that  are  part  of  the  record  of 
the  proceeding 

§  40.379    How  do  you  contest  the  issuance 
of  a  PIE? 

(a)  If  you  receive  a  NOPE,  you  may 
contest  the  issuance  of  the  PIE. 

(b)  If  you  want  to  contest  the 
proposed  PIE,  you  must  provide  the 
Director  information  and  argument  in 
opposition  to  the  proposed  PIE  in 
writing,  in  person,  and/or  through  a 
representative.  To  contest  the  proposed 
PIE,  you  must  take  one  or  more  of  the 
steps  listed  in  this  paragraph  (b)  within 
30  days  after  you  receive  the  NOPE. 

(1)  You  may  request  that  the  Director 
dismiss  the  proposed  PIE  without 
further  proceedings,  on  the  basis  that  it 
does  not  concern  serious 
noncompliance  with  this  part  or  DOT 
agency  regulations,  consistent  with  the 
Departments  policv  as  stated  in 

«j  40.365. 

(2)  You  may  present  written 
information  and  arguments,  consistent 
with  the  provisions  of  tj  40.381, 
contesting  the  proposed  PIE. 

(3)  You  mav  arrange  with  the  Director 
for  an  informal  meeting  to  present  vour 
information  and  arguments. 

(c)  If  you  do  not  take  any  of  the 
actions  listed  in  paragraph  (b)  of  this 
section  within  30  days  after  you  receive 
the  NOPE,  the  matter  proceeds  as  an 
uncontested  case.  In  this  event,  the 
Director  makes  his  or  her  decision  based 
on  the  record  provided  by  the  initiating 
official  [i.c  .  the  NOPE  and  any 
supporting  information  or  testimony) 
and  any  additional  information  the 
Director  obtains. 


§  40.381    What  information  do  you  present 
to  contest  the  proposed  issuance  of  a  PIE? 

(a)  As  a  service  agent  who  wants  to 
contest  a  proposed  PIE,  you  must 
present  at  least  the  following 
information  to  the  Director: 

(1)  Specific  facts  that  contradict  the 
statements  contained  in  the  NOPE  (see 
§  40.375(b)(2)  and  (3)).  A  general  denial 
is  insufficient  to  raise  a  genuine  dispute 
over  facts  material  to  the  issuance  of  a 
PIE; 

(2)  Identification  of  any  existing, 
proposed  or  prior  PIE;  and 

(3)  Identification  of  your  affiliates,  if 
any. 

fb)  You  may  provide  any  information 
and  arguments  you  wish  concerning  the 
proposed  issuance,  scope  and  duration 
of  the  PIE  (see  §  40.375(b)(4)  and  (5)). 

(c)  You  may  provide  any  additional 
relevant  information  or  arguments 
concerning  any  of  the  issues  in  the 
matter. 

§  40.383    What  procedures  apply  if  you 
contest  the  issuance  of  a  PIE? 

(a)  DOT  conducts  PIE  proceedings  in 

a  fair  and  informal  manner.  The  Director 
may  use  flexible  procedures  to  allow 
you  to  present  matters  in  opposition. 
The  Director  is  not  required  to  follow 
formal  rules  of  evidence  or  procedure  in 
creating  the  record  of  the  proceeding. 

(b)  The  Director  will  consider  any 
information  or  argument  he  or  she 
determines  to  be  relevant  to  the  decision 
on  the  matter. 

(c)  You  may  submit  any  documentary 
evidence  you  want  the  Director  to 
consider.  In  addition,  if  you  have 
arranged  an  informal  meeting  with  the 
Director,  you  may  present  witnesses  and 
confront  any  person  the  initiating 
official  presents  as  a  witness  against 
you. 

(d)  In  cases  where  there  are  material 
factual  issues  in  dispute,  the  Director  or 
his  or  her  designee  may  conduct 
additional  fact-finding. 

(e)  If  you  have  arranged  a  meeting 
with  the  Director,  the  Director  will  make 
a  transcribed  record  of  the  meeting 
available  to  you  on  your  request.  You 
must  pay  the  cost  of  transcribing  and 
copying  the  meeting  record. 

§  40.385    Who  bears  the  burden  of  proof  in 
a  PIE  proceeding? 

(a)  As  the  proponent  of  issuing  a  PIE, 
the  initiating  official  bears  the  burden  of 
proof. 

(b)  This  burden  is  to  demonstrate,  by 
a  preponderance  of  the  evidence,  that 
the  service  agent  was  in  serious 
noncompliance  with  the  requirements 
of  this  part  for  drug  and/or  alcohol 
testing-related  services  or  with  the 
requirements  of  another  DOT  agency 
drug  and  alcohol  testing  regulation. 
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§40.387    What  matters  does  tfw  Director 
decide  concerning  a  proposed  PiE? 

(a)  Following  the  service  agent's 
response  (see  §  40.379(b))  or,  if  no 
response  is  received,  after  30  days  have 
passed  from  the  date  on  which  the 
service  agent  received  the  NOPE,  the 
Director  may  take  one  of  the  following 
steps: 

(1)  In  response  to  a  request  from  the 
service  agent  (see  §  40.379(b)(1))  or  on 
his  or  her  own  motion,  the  Director  may 
dismiss  a  PIE  proceeding  if  he  or  she 
determines  that  it  does  not  concern 
serious  noncompliance  with  this  part  or 
DOT  agency  regulations,  consistent  with 
the  Department's  policy  as  stated  in 
§40.365. 

(i)  If  the  Director  dismisses  a 
proposed  PIE  under  this  paragraph  (a), 
the  action  is  closed  with  respect  to  the 
noncompliance  alleged  in  the  NOPE. 

(ii)  The  Department  may  initiate  a 
new  PIE  proceeding  against  you  on  the 
basis  of  different  or  subsequent  conduct 
that  is  in  noncompliance  with  this  part 
or  other  DOT  drug  and  alcohol  testing 
rules. 

(2)  If  the  Director  determines  that  the 
initiating  official's  submission  does  not 
have  complete  information  needed  for  a 
decision,  the  Director  may  remand  the 
matter  to  the  initiating  official.  The 
initiating  official  may  resubmit  the 
matter  to  the  Director  when  the  needed 
information  is  complete.  If  the  basis  for 
the  proposed  PIE  has  changed,  the 
initiating  official  must  send  an  amended 
NOPE  to  the  service  agent. 

(b)  The  Director  maxes  determinations 
concerning  the  following  matters  in  any 
PIE  proceeding  that  he  or  she  decides  on 
the  merits: 

(1)  Any  material  facts  that  are  in 
dispute; 

(2)  Whether  the  facts  support  issuing 
a  PIE; 

(3)  The  scope  of  any  PIE  that  is 
issued;  and 

(4)  The  duration  of  any  PIE  that  is 
issued, 

§40.389    What  factors  may  the  Director 
consider? 

This  section  lists  examples  of  the  kind 
of  mitigating  and  aggravating  factors 
that  the  Director  may  consider  in 
determining  whether  to  issue  a  PIE 
concerning  you,  as  well  as  the  scope 
and  duration  of  a  PIE.  This  list  is  not 
exhaustive  or  exclusive.  The  Director 
may  consider  other  factors  if 
appropriate  in  the  circumstances  of  a 
particular  case.  The  list  of  examples 
follows: 

(a)  The  actual  or  potential  harm  that 
results  or  may  result  from  your 
noncompliance; 

(b)  The  frequency  of  incidents  and/or 
duration  of  the  noncompliance; 


(c)  Whether  there  is  a  pattern  or  prior 
history  of  noncompliance; 

(d)  Whether  the  noncompliance  was 
pervasive  within  your  organization, 
including  such  factors  as  the  following: 

(1)  Whether  and  to  what  extent  your 
organization  planned,  initiated,  or 
carried  out  the  noncompliance; 

(2)  The  positions  held  by  individuals 
involved  in  the  noncompliance,  and 
whether  your  principals  tolerated  their 
noncompliance;  and 

(3)  Whether  you  had  effective 
standards  of  conduct  and  control 
systems  (both  with  respect  to  your  own 
organization  and  any  contractors  or 
affiliates)  at  the  time  the  noncompliance 
occurred; 

(e)  Whether  you  have  demonstrated 
an  appropriate  compliance  disposition, 
including  such  factors  as  the  following: 

(1)  Whether  you  have  accepted 
responsibility  for  the  noncompliance 
and  recognize  the  seriousness  of  the 
conduct  that  led  to  the  cause  for 
issuance  of  the  PIE; 

(2)  Whether  you  have  cooperated  fully 
with  the  Department  during  the 
investigation.  The  Director  may 
consider  when  the  cooperation  began 
and  whether  you  disclosed  all  pertinent 
information  known  to  you; 

(3)  Whether  you  have  fully 
investigated  the  circiunstances  of  the 
noncompliance  forming  the  basis  for  the 
PIE  and,  if  so,  have  made  the  result  of 
the  investigation  available  to  the 
Director; 

(4)  Whether  you  have  taken 
appropriate  disciplinary  action  against 
the  individuals  responsible  for  the 
activity  that  constitutes  the  grounds  for 
issuance  of  the  PIE;  and 

(5)  Whether  your  organization  has 
taken  appropriate  corrective  actions  or 
remedial  measures,  including 
implementing  actions  to  prevent 
recurrence; 

(f)  With  respect  to  noncompliance 
with  a  DOT  agency  regulation,  the 
degree  to  which  the  noncompliance 
affects  matters  common  to  the  DOT  drug 
and  alcohol  testing  program; 

(g)  Other  factors  appropriate  to  the 
circumstances  of  the  case. 

§  40.391    What  is  the  scope  of  a  PIE? 

(a)  The  scope  of  a  PIE  is  the 
Department's  determination  about  the 
divisions,  organizational  elements, 
types  of  services,  affiliates,  and/or 
individuals  (including  direct  employees 
of  a  service  agent  and  its  contractors)  to 
which  a  PIE  applies. 

(b)  If,  as  a  service  agent,  the 
Department  issues  a  PEE  concerning 
you,  the  PIE  applies  to  all  yoiu- 
divisions,  organizational  elements,  and 
types  of  services  that  are  involved  with 


or  affected  by  the  noncompliance  that 
forms  the  factual  basis  for  issuing  the 
PIE. 

(c)  In  the  NOPE  (see  §40. 375(b)(4)), 
the  initiating  official  sets  forth  his  or  her 
recommendation  for  the  scope  of  the 
PIE.  The  proposed  scope  of  the  PIE  is 
one  of  the  elements  of  the  proceeding 
that  the  service  agent  may  contest  (see 

§  40.381(b))  and  about  which  the 
Director  makes  a  decision  (see 
§  40.387(b)(3)). 

(d)  In  recommending  and  deciding  the 
scope  of  the  PIE,  the  initiating  official 
and  Director,  respectively,  must  take 
into  account  the  provisions  of 
paragraphs  (e)  through  (j)  of  this  section. 

(e)  The  pervasiveness  of  the 
noncompliance  within  a  service  agent's 
organization  (see  §  40.389(d))  is  an 
important  consideration  in  determining 
the  scope  of  a  PIE.  The  appropriate 
scope  of  a  PIE  grows  broader  as  the 
pervasiveness  of  the  noncompliance 
increases. 

(f)  The  application  of  a  PIE  is  not 
limited  to  the  specific  location  or 
employer  at  which  the  conduct  that 
forms  the  factual  basis  for  issuing  the 
PIE  was  discovered. 

(g)  A  PIE  applies  to  your  affiliates,  if 
the  affiliate  is  involved  with  or  affected 
by  the  conduct  that  forms  the  factual 
basis  for  issuing  the  PIE. 

(h)  A  PIE  applies  to  individuals  who 
are  officers,  employees,  directors, 
shareholders,  partners,  or  other 
individuals  associated  with  your 
organization  in  the  following 
circumstances: 

(1)  Conduct  forming  any  part  of  the 
factual  basis  of  the  PIE  occurred  in 
connection  with  the  individual's 
performcmce  of  duties  by  or  on  behalf  of 
your  organization;  or 

(2)  The  individual  knew  of,  had 
reason  to  know  of,  approved,  or 
acquiesced  in  such  conduct.  The 
individual's  acceptance  of  benefits 
derived  from  such  conduct  is  evidence 
of  such  knowledge,  acquiescence,  or 
approval. 

(i)  If  a  contractor  to  your  organization 
is  solely  responsible  for  the  conduct  that 
forms  the  factual  basis  for  a  PIE,  the  PIE 
does  not  apply  to  the  service  agent  itself 
unless  the  service  agent  knew  or  should 
have  known  about  the  conduct  and  did 
not  take  action  to  correct  it. 

(j)  PIEs  do  not  apply  to  drug  and 
alcohol  testing  that  DOT  does  not 
regulate. 

(k)  The  following  examples  illustrate 
how  the  Department  intends  the 
provisions  of  this  section  to  work: 

Example  1  to  §40.391.  Service  Agent  P 
provides  a  variety  of  drug  testing  services.  P's 
SAP  services  are  involved  in  a  serious 
violation  of  this  Part  40.  However,  P's  other 
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services  fully  ( omply  willi  this  part,  and  P's 
overall  management  did  not  plan  or  concur 
in  the  noncompliance,  which  in  fact  wa.s 
contrary  to  P's  articulated  standards.  Bet;ause 
the  noncompliance  was  isolated  in  one  area 
of  the  organization's  at  livities,  and  did  not 
per\ade  the  entire  organization,  the  scope  of 
the  PIE  could  be  limited  to  S.^P  servif.es. 

Example  2  to  ^40.391.  Sen,ice  Agent  Q 
provides  a  similar  variety  of  services.  Thu 
conduct  forming  the  factual  basis  for  a  PIE 
concerns  collections  for  a  transit  authority 
As  in  Example  1.  the  noncompliance  is  not 
pervasive  throughout  Q's  organization.  The 
PIE  would  apply  to  collections  at  all 
locations  ser\ed  by  Q.  not  just  the  particular 
transit  authority  or  not  just  in  the  state  in 
which  the  transit  authority  is  lot:ated. 

Example  3  to  §40.391.  Service  Agent  R 
provides  a  similar  array  of  services.  One  or 
more  of  the  following  problems  exists:  R's 
activities  in  several  areas — collections. 
MROs.  S.^Ps.  protecting  the  confidentiality  of 
information — are  involved  in  serious 
noncompliance.  DOT  determines  that  R's 
management  knew  or  should  have  known 
about  serious  noncompliance  in  one  or  more 
areas,  but  management  did  not  take  timelv 
corrective  action;  or.  in  response  to  an 
inquirv  from  DOT  personnel.  R's 
management  refuses  to  provide  information 
about  its  operations.  In  each  of  these  three 
cases,  the  scope  of  the  PIE  would  include  all 
aspects  of  R's  services. 

Example  4  to  §40.391.  Service  Agent  W 
provides  only  one  kind  of  service  [e.g., 
laboratorv  or  MRC)  services).  The  Department 
issues  a  PIE  cone  erning  these  services. 
Because  VV  onlv  provides  this  one  kind  of 
service,  the  PIE  necessarily  applies  to  all  its 
operations. 

Example  5  to  §40.391.  Service  Agent  X,  by 
exercising  reasonably  prudent  oversight  of  its 
collection  contractor,  should  have  known 
that  the  contractor  was  making  numerous 
■fatal  flaws"  in  tests.  .-Mlernatively   X 
received  a  correction  notice  prjinting  out 
these  problems  in  its  contractor's  collections. 
In  neither  case  did  X  take  action  to  correct 
the  problem.  X.  as  well  as  the  contractor, 
would  be  subject  to  a  PIE  with  respect  to 
collections. 

Example  6  to  §40.391.  Service  Agent  Y 
could  not  reasonabh  have  known  that  one  of 
its  MROs  was  regularly  failing  to  interview 
employees  before  verifying  tests  positive. 
When  it  received  a  correction  noti(  e.  Y 
immediately  dismissed  the  erring  MRO.  In 
this  case,  the  MRO  would  be  subject  to  a  PIE 
but  Y  would  not 

Example  7  to  §40  391  The  Department 
issues  a  PIE  with  respect  to  Service  Agent  Z. 
Z  provides  services  for  DOT-regulated 
transportation  employers,  a  Federal  agency 
under  the  HHS-regulated  Federal  employee 
testing  program,  and  various  private 
businesses  and  public  agencies  that  DOT 
does  not  regulate  The  PIE  applies  only  tu  the 
DOT-regulated  transportation  employers  with 
respect  to  their  DOT-mandated  testing,  not  to 
the  Federal  agencv  or  the  other  public 
agencies  and  private  businesses.  The  PIE 
does  not  prevent  the  non-DOT  regulated 
entities  from  continuing  to  use  Z's  services. 


§  40.393    How  long  does  a  PIE  stay  In 
effect? 

(a)  In  the  NOPE  (see  § 40.375(b)(5)), 
the  initiating  official  proposes  the 
duration  of  the  PIE.  The  duration  of  the 
PIE  is  one  of  the  elements  of  the 
proceeding  that  the  service  agent  may 
contest  (see  t> 40.381(b))  and  about 
which  the  Director  makes  a  decision 
(see  §  40.387(b)(4)). 

(b)  In  deciding  upon  tbe  duration  of 
the  PIE.  the  Director  considers  the 
seriousness  of  the  conduct  on  which  the 
PIE  is  based  and  the  continued  need  to 
protect  employers  and  employees  from 
the  service  agent's  noncompliance.  The 
Director  considers  factors  such  as  those 
listed  in  §40.389  in  making  this 
decision. 

(c)  The  duration  of  a  PIE  will  be 
between  one  and  five  years,  unless  the 
Director  reduces  its  duration  under 
§40.407. 

§40.395    Can  you  settle  a  PIE  proceeding? 

At  any  time  before  the  Director's 
decision,  you  and  the  initiating  official 
can.  with  the  Director's  concurrence, 
settle  a  PIE  proceeding. 

§  40.397    When  does  the  Director  make  a 
PIE  decision? 

The  Director  makes  his  or  her 
decision  within  60  days  of  tbe  date 
when  the  record  of  a  PIE  proceeding  is 
complete  (including  any  meeting  with 
the  Director  and  any  additional  fact- 
finding that  is  necessan,').  The  Director 
mav  extend  this  period  for  good  cause 
kn  additional  periods  of  up  to  30  days. 

§  40.399    How  does  the  Department  notify 
service  agents  of  Its  decision? 

If  vou  are  a  service  agent  involved  in 
a  PIE  proceeding,  the  Director  provides 
you  written  notice  as  soon  as  he  or  she 
makes  a  PIE  decision.  The  notice 
includes  the  following  elements: 

(a)  If  the  decision  is  not  to  issue  a  PIE, 
a  statement  of  tht;  reasons  for  the 
decision,  including  findings  of  fact  with 
respect  to  anv  material  factual  issues 
that  were  in  dispute. 

(b)  If  the  det:ision  is  to  issue  a  PIE — 
(DA  reference  to  the  NOPE; 

(2)  A  statement  of  the  reasons  for  tbe 
decision,  including  findings  of  fact  with 
respect  to  any  material  factual  issues 
that  were  in  dispute; 

(3)  A  statement  of  tbe  scope  of  tbe 
PIE: and 

(4)  A  statement  of  tbe  duration  of  tbe 
PIE. 

§  40.401     How  does  the  Department  notify 
employers  and  the  public  about  a  PIE? 

(a)  The  Department  maintains  a 
document  called  the  "List  of  Excluded 
Drug  and  Alcohol  .Service  Agents."  This 
document  mav  be  found  on  the 


Department's  web  site  (http:// 
www.dot.gov/ost/dapc).  You  may  also 
request  a  copy  of  the  document  from 
ODAPC. 

(b)  When  the  Director  issues  a  PIE,  he 
or  she  adds  to  tbe  List  tbe  name  and 
address  of  the  service  agent,  and  any 
other  persons  or  organizations,  to  whom 
the  PIE  applies  and  information  about 
the  scope  and  duration  of  the  PIE. 

(c)  When  a  service  agent  ceases  to  be 
subject  to  a  PIE,  the  Director  removes 
this  information  from  the  List. 

(d)  Tbe  Department  also  publishes  a 
Federal  Register  notice  to  inform  the 
public  on  any  occasion  on  which  a 
service  agent  is  added  to  or  taken  off  the 
List. 

§  40.403    Must  a  service  agent  notify  its 
clients  when  the  Department  issues  a  PIE? 

(a)  As  a  service  agent,  if  the 
Department  issues  a  PIE  concerning 
you,  you  must  notify  each  of  your  DOT- 
regulated  employer  clients,  in  writing, 
about  the  issuance,  scope,  duration,  and 
effect  of  tbe  PIE.  You  may  meet  this 
requirement  by  sending  a  copy  of  tbe 
Director's  PIE  decision  or  by  a  separate 
notice.  You  must  send  this  notice  to 
each  client  within  three  working  days  of 
receiving  from  the  Department  the 
notice  provided  for  in  §  40.399(b). 

(b)  As  part  of  the  notice  you  send 
under  paragraph  (a)  of  this  section,  you 
must  offer  to  transfer  immediately  all 
records  pertaining  to  the  employer  and 
its  employees  to  the  employer  or  to  any 
other  service  agent  tbe  employer 
designates.  You  must  carry  out  this 
transfer  as  soon  as  the  employer 
requests  it. 

§  40.405    May  the  Federal  courts  review  PIE 
decisions? 

The  Director's  decision  is  a  final 
administrative  action  of  the  Department. 
Like  all  final  administrative  actions  of 
Federal  agencies,  the  Director's  decision 
is  subject  to  judicial  review  under  tbe 
Administrative  Procedure  Act  (5  U.S.C. 
551  et.  seq). 

§  40.407    May  a  service  agent  ask  to  have 
a  PIE  reduced  or  terminated? 

(a)  Yes,  as  a  service  agent  concerning 
whom  the  Department  has  issued  a  PIE, 
you  may  request  that  the  Director 
terminate  a  PIE  or  reduce  its  duration 
and/or  scope.  This  process  is  limited  to 
tbe  issues  of  duration  and  scope.  It  is 
not  an  appeal  or  reconsideration  of  the 
decision  to  issue  the  PIE. 

(b)  Your  request  must  be  in  writing 
and  supported  with  documentation. 

(c)  You  must  wait  at  least  nine 
months  from  the  date  on  which  the 
Director  issued  the  PIE  to  make  this 
request. 


(d)  The  initiating  official  who  was  the 
proponent  of  the  PIE  may  provide 
information  and  arguments  concerning 
your  request  to  the  Director. 

(e)  If  the  Director  verifies  that  the 
sources  of  your  noncompliance  have 
been  eliminated  and  that  all  drug  or 
alcohol  testing-related  services  you 
would  provide  to  DOT-regulated 
employers  will  be  consistent  with  the 
requirements  of  this  part,  the  Director 
may  issue  a  notice  terminating  or 
reducing  the  PIE. 

§  40.409    What  does  ttw  issuance  of  a  PIE 
mean  to  transportation  employers? 

(a)  As  an  employer,  you  are  deemed 
to  have  notice  of  the  issuance  of  a  PIE 
when  it  appears  on  the  List  mentioned 
in  §  40.401(a)  or  the  notice  of  the  PIE 
appears  in  the  Federal  Register  as 
provided  in  §  40.401(d).  You  should 
check  this  List  to  ensure  that  any  service 
agents  you  are  using  or  plaiming  to  use 
are  not  subject  to  a  PIE. 

(b)  As  an  employer  who  is  using  a 
service  agent  concerning  whom  a  PIE  is 
issued,  you  must  stop  using  the  services 
of  the  service  agent  no  later  than  90 
days  after  the  Department  has  published 
tbe  decision  in  the  Federal  Register  or 
posted  it  on  its  web  site.  You  may  apply 
to  the  ODAPC  Director  for  an  extension 
of  30  days  if  you  demonstrate  that  you 
cannot  find  a  substitute  service  agent 
within  90  days. 

(c)  Except  during  the  period  provided 
in  paragraph  (b)  of  this  section,  you 
must  not,  as  an  employer,  use  the 
services  of  a  service  agent  that  are 
covered  by  a  PIE  that  the  Director  has 
issued  under  this  subpart.  If  you  do  so, 
you  are  in  violation  of  the  Department's 
regulations  and  subject  to  applicable 
DOT  agency  sanctions  [e.g.,  civil 
penalties,  withholding  of  Federal 
financial  assistance). 

(d)  You  also  must  not  obtain  drug  or 
alcohol  testing  services  through  a 
contractor  or  affiliate  of  the  service 
agent  to  whom  the  PIE  applies. 

Example  to  Paragraph  (d):  Service  Agent  R 
was  subject  to  a  PIE  with  respect  to  SAP 
services.  As  an  employer,  not  only  must  you 
not  use  R's  own  SAP  services,  but  you  also 
must  not  use  SAP  services  you  arrange 
through  R,  such  as  services  provided  by  a 
subcontractor  or  affiliate  of  R  or  a  person  or 
organization  that  receives  financial  gain  from 
its  relationship  with  R. 

(e)  This  section's  prohibition  on  using 
the  services  of  a  service  agent 
concerning  which  the  Director  has 
issued  a  PIE  applies  to  employers  in  all 
industries  subject  to  DOT  drug  and 
alcohol  testing  regulations. 

Example  to  Paragraph  (e):  The  initiating 
official  for  a  PIE  was  the  FAA  drug  and 
alcohol  program  manager,  and  the  conduct 


forming  the  basis  of  the  PIE  pertained  to  the 
aviation  industry.  As  a  motor  carrier,  transit 
authority,  pipeline,  railroad,  or  maritime 
employer,  you  are  also  prohibited  from  using 
the  services  of  the  ser\'ice  agent  involved  in 
connection  with  the  DOT  drug  and  alcohol 
testing  program. 

(f)  The  issuance  of  a  PIE  does  not 
result  in  the  cancellation  of  drug  or 
alcohol  tests  conducted  using  the 
service  agent  involved  before  the 
issuance  of  the  Director's  decision  or  up 
to  90  days  following  its  publication  in 
the  Federal  Register  or  posting  on  the 
Department's  web  site,  unless  otherwise 
specified  in  the  Director's  PIE  decision 
or  the  Director  grants  an  extension  as 
provided  in  paragraph  (b)  of  this 
section. 

Example  to  Paragraph  If):  The  Department 
issues  a  PIE  concerning  Service  .\gent  N  on 
September  1.  All  tests  conducted  using  N's 
services  before  September  1.  and  through 
November  30,  are  valid  for  all  purposes 
under  DOT  drug  and  alcohol  testing 
regulations,  assuming  they  meet  all  other 
regulatory  requirements. 

§  40.41 1    What  is  the  role  of  the  DOT 
Inspector  General's  office? 

(a)  Any  person  may  bring  concerns 
about  waste,  fraud,  or  abuse  on  the  part 
of  a  service  agent  to  the  attention  of  the 
DOT  Office  of  Inspector  General. 

(b)  In  appropriate  cases,  the  Office  of 
Inspector  General  may  pursue  criminal 
or  civil  remedies  against  a  service  agent. 

(c)  The  Office  of  Inspector  General 
may  provide  factual  information  to 
other  DOT  officials  for  use  in  a  PIE 
proceeding. 

§  40.41 3    How  are  notices  sent  to  service 
agents? 

(a)  If  you  are  a  service  agent,  DOT 
sends  notices  to  you,  including 
correction  notices,  notices  of  proposed 
exclusion,  decision  notices,  and  other 
notices,  in  any  of  the  ways  mentioned 
in  paragraph  (b)  or  (c)  of  this  section. 

(b)  DOT  may  send  a  notice  to  you, 
your  identified  counsel,  your  agent  for 
service  of  process,  or  any  of  your 
partners,  officers,  directors,  owners,  or 
joint  venturers  to  the  last  known  street 
address,  fax  number,  or  e-mail  address. 
DOT  deems  the  notice  to  have  been 
received  by  you  if  sent  to  any  of  these 
persons. 

(c)  DOT  considers  notices  to  be 
received  by  you — 

(1)  When  delivered,  if  DOT  mails  th? 
notice  to  the  last  known  street  address, 
or  five  days  after  we  send  it  if  the  letter 
is  undeliverable; 

(2)  When  sent,  if  DOT  sends  the 
notice  by  fax  or  five  days  after  we  send 
it  if  the  fax  is  undeliverable:  or 


(3)  When  delivered,  if  DOT  sends  the 
notice  by  e-mail  or  five  days  after  DOT 
sends  it  if  the  e-mail  is  undeliverable. 

Appendix  A  to  Part  40— DOT  Standards 
for  Urine  Collection  Kits 

The  Collection  Kit  Contents 

1 .  Collection  Container 

a.  Single-use  container,  made  of  plastic, 
large  enough  to  easily  catch  and  hold  at  least 
5.T  mL  of  urine  voided  from  the  body. 

b.  Must  have  graduated  volume  markings 
clearly  noting  levels  of  45  mL  and  above. 

c.  .Must  have  a  temperature  strip  providing 
graduated  temperature  readings  ,32-38   C/QO- 
100  'F,  that  is  affixed  or  can  be  affixed  at  a 
proper  level  on  the  outside  of  the  collection 
container.  Other  methodologies  {e.g.. 
temperature  device  built  into  the  wall  of  the 
container)  are  acceptable  provided  the 
temperature  measurement  is  accurate  and 
such  that  there  is  no  potential  for 
contamination  of  the  specimen. 

d.  Must  be  individually  wrapped  in  a 
sealed  plastic:  bag  or  shrink  wrapping;  or 
must  have  a  peelable.  sealed  lid  or  other 
easily  visible  tamper-evident  system. 

e.  Mav  be  made  available  separately  at 
collection  sites  to  address  shy  bladder 
situations  when  several  voids  may  be 
required  to  complete  the  testing  process. 

2.  Plastic  Specimen  Bottles 

a.  Each  bottle  must  be  large  enough  to  hold 
at  least  35  mL:  or  alternatively,  they  may  be 
two  distinct  sizes  of  specimen  bottles 
provided  that  the  bottle  designed  to  hold  the 
primarv  specimen  holds  at  least  35  mL  of 
urine  and  the  bottle  designed  to  hold  the 
split  specimen  holds  at  least  20  mL. 

b.  Must  have  screw-on  or  snap-on  caps  that 
prevent  seepage  of  the  urine  from  the  bottles 
during  shipment. 

c.  Must  have  markings  clearly  indicating 
the  appropriate  levels  (30  mL  for  the  primary 
specimen  and  15  mL  for  the  split)  of  urine 
that  must  be  poured  into  the  bottles. 

d.  Must  be  designed  so  that  the  required 
tamjier-evident  bottle  seals  made  available  on 
the  CCF  fit  with  no  damage  to  the  seal  when 
the  employee  initials  it  nor  with  the  chance 
that  the  seal  overlap  would  (  onceal  printed 
information. 

e.  Must  be  wrapped  (with  caps)  together  in 
a  sealed  plastii  bag  or  shrink  wrapping 
separate  from  the  collection  c;ontainer;  or 
must  be  wrapped  (with  cap)  individually  in 
sealed  plastic  bags  or  shrink  wrapping:  or 
must  have  peelable.  sealed  lid  or  other  easily 
visible  tamper-evident  system. 

f.  Plastii  material  must  be  leach  resistant. 

3.  Leak-Resistant  Plastic  Bag 

a.  Must  have  two  sealable  compartments  or 
pouches  whit :h  are  leak-resistanl:  one  large 
enough  to  hold  two  specimen  bottles  and  the 
other  large  enough  to  hold  the  (XF 
paperwork. 

b.  The  sealing  methodology  must  be  such 
that  once  the  compartments  are  sealed,  any 
tampering  or  attem[)ts  to  open  either 

(  ompartment  will  be  evident. 

4.  .■\bsorbent  material 

Each  kit  must  (.ontain  enough  absorbent 
material  to  absorb  the  entire  contents  of  both 
specimen  bottles.  .Absorbent  material  must  be 
designed  to  fit  inside  the  leak-resistant 
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plastic  bag  pouch  into  which  the  specimen 

bdttles  are  plac  eil 

5.  Shipping  (xtntinntT 

d.  Must  be  tlcsigned  to  a(:l»'(|uatelv  protect 
the  spec  imen  bottles  from  shipment  damage 
in  the  transport  of  specimens  from  the 
collection  site  to  the  laboratory  {e.g..  standard 
courier  box.  small  cardboard  box.  plastic 
container). 

b.  May  be  made  available  separately  at 
collection  sites  rather  than  being  part  of  an 
actual  kit  sent  to  collection  sites. 

c.  A  shipping  container  is  not  necessary  if 
a  laboratory  courier  hand-delivers  the 
specimen  bottles  in  the  plastic  leak-proof 
ba^s  fr'Mn  'he  <  'iHection  site  tfi  the  lribor;ilf)ry. 

Appendix  B  to  Part  40— DOT  Drug 
Testing  Semi-Annual  Laboratory 
Report 

The  folluvvmg  items  are  required  on  each 
report; 

Reporting  Period;  (inclusive  dates) 
Laboratorv  Identification;  (name  and  address) 
Employer  Identification;  (name;  may  include 

billing  i:ode  or  ID  code) 
C/C/TPA  Identification;  (where  applicable; 

name  and  address) 
1    .Number  of  specimen  results  reported; 

I  total  number) 

B>  test  type; 

(a)  Pre-employment  testing:  (number) 

(b)  Post-accident  testing:  (number) 

(c)  Random  testing;  (number) 

(d)  Reasonable  suspicion/cause  testing; 

(number) 

(e)  Return-to-dut\  testing:  (number) 
(0  Follow-up  testing;  (number) 

(g)  Type  not  noted  on  CCV  (numbe.) 
2.  Number  of  specimens  reported  as 
(d)  Negative;  (total  number) 
(b)  Negative-dilute:  Inumberl 

3  Number  of  specimens  reported  ds  Rejected 
for  Testing   (total  number) 

By  reason: 

(a)  Fatal  llavv   (number) 

()))  rncorrec:ted  flaw;  (number) 

4  Number  of  specimens  reported  as  Positive; 
(total  number) 

By  drug; 

(a)  Marijuana  Metabolite:  (number) 

(b)  Cocaine  Metabolite;  (number) 

(c)  Opiates; 

(1)  Codeine;  (number) 

(2)  Morphine;  (number) 
(3)6-A.M    iniimherl 

(d)  Pheni  \'  ii;i;iie:  i  number) 

(e)  .Amphetamines   (number) 

(1)  .Amphetdmine;  (number) 

(2)  Methamphetamine:  (number); 

5.  Adulterated;  (number) 

6.  Substituted-  (number) 

7   Invalid  results   (number) 

Appendix  C  to  Part  40 — |Reserved| 

Appendix  D  to  Part  40 — Report  Format;  Split 
Specimen  Failure  to  Reconfirm 

Fax  or  mail  tn   Departnient  of 
Transportation.  Office  of  Drug  and  Alcohol 
Policy  and  Compliani  e  400  7th  Street,  SVV 
Room  1040!.  Washington.  IX:  20.">90  (fax) 
2U2-3tSh-i8q7 

1    MRO  name,  aciiiress.  phone  number,  and 
fax  number. 

2.  Collection  site  name,  address,  and  phone 
number 


3.  Date  of  collection. 

4   Spe(  imen  I.D.  number 

')    l.iibordtorv  accession  number. 

ti   I'niiidiA  s|iei  inien  laboratorv  name, 
dililress,  and  (liione  number 

7    l),i!>'  resiiil  reported  or  (  ertified  b\ 
primal  \  Idboratorv 

8.  Split  spe(. linen  Idboratorv  naine. 
address,  dnd  piioiie  number 

9.  Date  sjilit  s[)ei  imen  result  reported  or 
I  ertified  bv  split  spec  irneii  laboratorv 

10    I'miiarv  sjiecmien  results  {e.g..  ndme  of 
drug,  .idiiiterdiitl  in  the  primary  specimen 

1  1    Ke.ison  tor  split  specimen  failure-to- 
recoiitiriii  result  (fg,,  drug  or  adulterant  not 
present,  spei  iineii  invalid,  split  not  collected. 
insufficient  volumel 

12  .\i  tioi-.s  I, .ken  bv  the  MRO  (eg,. 
notified  einplover  ot  failure  to  re(  onfirm  diid 
requirement  tor  rec  ollection), 

13  Additional  information  exiilaining  the 
reason  for  i  ■uicellation 

14,  Name  of  individual  submitting  the 
report  (if  not  the  MRO) 

Appendix  E  to  Part  40— SAP 
Equivalency  Requirements  for 
Certification  Organizations 

1  t\/ier;cfi(  c   Minimum  reciuirements  are 
tor  three  ve.irs  ol  full-time  supervised 
expenem  e  or  o.OOO  hours  of  supervised 
experieiii  e  ds  ,iii  dicoholism  and/or  drug 

ihiise  1  ounselor    I'be  supervision  must  be 

pro\  ided  bv  d  In  ensed  or  (  ertified 

[i.'Mi  tilioiier   .Sujiervised  experience  is 

important  if  the  individual  is  to  be 

I  oiisidered  ,1  professioiidl  in  the  field  of 

.ill  ohol  diul  ilriig  dbiise  evaluation  dnd 

I  ouiiseling 

2  Edui atiun   There  exists  d  requirement  of 
270contd(t  hours  of  educdtinn  and  training 
in  alcoholism  and/or  drug  dbuse  or  related 
training.  These  hours  can  take  the  form  of 
formal  ediicdtion.  in-service  training,  dnd 
professiiin.il  development  courses.  Part  of 
anv  (irolesMoiidl  i  ounselor's  development  is 
pirtu  ipdtion  ill  formal  dnd  non-formal 

edui  dtioii  opportunities  within  the  field, 

3  IjiDtnuiing  Eciu(cition  The  certified 
counselor  must  receive  at  least  40-60  hours 
of  coiitiiiuing  education  units  (CED  during 
each  two  vear  period.  These  CEl's  are 
Important  to  the  i  ounselor's  keeping  abreast 
of  changes  and  improvements  in  the  field, 

4.  Testing  .-X  [lassing  score  on  a  national 
test  is  a  requirement.  The  test  must 
accuratelv  medsure  the  dpplication  of  the 
knowledge,  skills,  and  abilities  possessed  b\ 
the  rotinseli  ir    The  test  establishes  a  national 
standard  Ihdt  must  be  met  to  practice. 

5.  I  fsting  \i:liiiit\     The  (ertifii  dtion 
examiiidtion  iiuist  be  reviewed  b\  an 
independent  authoritv  tor  validitv 
(examination  reliabilltv  and  relationship  to 
!tie  knowledge,  skills,  dnd  dbilities  required 
bv  the  i.ounseling  fieldl  The  relidbilitv  of  the 
exam  is  p.ir.imounl  it  i  ounselor  .ittributes  are 
to  be  accuratelv  iiieasured    The  examination 
passing  si  ure  point  must  be  plar  ed  at  an 
appropriate  niinimdl  level  s(  ore  dS  gduged  !)\ 
statistii  ,ill\   relidble  iiiethodologv 

6.  Mriisuniblf  KnuwU'dgf  Hasi-    The 
certitii  .ilion  pro(  ess  must  be  bdsecf  upon 
niedsurdble  knowledge  possessed  bv  the 
<ip[)lii  diit  diid  verified  through  eolldteral  data 
ami  tpstiiit;    That  level  of  knowledge  must  be 


■  of  sufficient  quantity  to  ensure  a  high  quality 
of  S.-\P  evaluation  and  referral  services. 

7  .Mpasurablf  Skills  Base:  The  certification 
[jrocess  must  be  based  upon  measurable 
skills  possessed  by  the  applicant  and  verified 
through  collateral  data  and  testing.  That  level 
of  skills  must  be  of  sufficient  quality  to 
ensure  a  high  quality  of  SAP  evaluation  and 
referral  services 

8  Quality  Assiiranrf  Plan:  The 

(  eriification  agency  must  ensure  that  a  means 
exists  to  determine  that  applii;ant  ree;ords  are 
verified  as  being  true  by  the  certification 
staff.  This  is  an  important  check  to  ensure 
that  true  information  is  being  accepted  by  the 
certifying  agency. 

'),  Codt'  o/ff/i/cs;  Certified  counselors 
must  pledge  to  acihere  to  an  ethical  standard 
tfir  practii  e.  It  must  be  understood  that  code 
violations  could  result  in  de-certific:ation. 
These  standards  are  vital  in  maintaining  the 
integrity  of  practitioners.  High  ethical 
standards  are  required  to  ensure  quality  of 
client  care  and  confidentiality  of  client 
information  as  well  as  to  guard  against 
inappropriate  referral  practices, 

lU,  Rf-rertifiration  Progro/n;  Certification 
is  not  just  a  one-time  event.  It  is  a  continuing 
privilege  with  continuing  requirements. 
.Amimg  these  are  continuing  education, 
continuing  state  certific;ation.  and 
concomitant  adherence  to  the  code  of  ethics. 
Re-certification  serves  as  a  protec:tor  of  client 
interests  by  removing  poor  performers  from 
the  certified  prac:tice, 

1 1 .  Fifty  State  Coverage:  Certification  must 
be  available  to  qualified  counselors  in  all  .50 
states  and.  therefore,  the  test  must  be 
available  to  qualified  applicants  in  all  .50 
states   Because  many  companies  are  multi- 
state  operators,  consistency  in  SAP 
evaluation  quality  and  opportunities  is 
piaramount.  The  test  need  not  be  given  in  all 
50  states  but  should  be  accessible  to 
candidates  from  all  states. 

12.  Xational  Commission  for  Certifying 
Agencies  I.XCCAI  Accreditation:  Having 
NCXl.A  accreditation  is  a  means  of 
demonstrating  to  the  Department  of 
Transportation  that  your  c;ertific:ation  has 
been  reviewed  bv  a  panel  of  impartial  experts 
that  have  determined  that  your 
examination(s)  has  met  stringent  and 
appropriate  testing  standards. 

Appendix  F  to  Part  40 — Drug  and 
Alcohol  Testing  Information  that  C/ 
TPAs  May  Transmit  to  Employers 

1    If  you  are  a  C/TPA.  you  may.  acting  as 
an  intermediary,  transmit  the  information  in 
the  following  sections  of  this  part  to  the  DER 
for  .in  employer,  if  the  employer  chooses  to 
havf  you  do  so.  These  are  the  only  items  that 
vou  are  permitted  to  transmit  to  the  employer 
ds  an  intermediary.  The  use  of  C7TP,'\ 
intermediaries  is  prohibited  in  all  other 
c  ases.  suc:h  as  transmission  of  laboratory  drug 
test  results  to  MROs,  the  transmission  of 
medi[;al  information  from  MROs  to 
eiii[)lo\ers.  the  transmission  of  S.AP  reports 
l(j  employers,  the  transmission  of  positive 
dl(  (jhol  lest  results,  and  the  transmission  of 
medical  information  from  MROs  to 
employers, 

2,  In  everv  c:ase.  you  must  ensure  that,  in 
transmitting  the  information,  vou  meet  all 
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requirements  (e.g.,  concerning  confidentiality 
and  timing)  that  would  apply  if  the  party 
originating  the  information  (e.g.,  an  MRO  or 
c;oll(}ctor)  sent  the  information  directly  to  the 
employer.  For  example,  if  you  transmit 
MROs'  drug  testing  results  to  DERs.  you  must 
transmit  each  drug  test  result  to  the  DER  in 
compliance  with  the  requirements  for  MROs 
set  forth  in  §40.167. 

Drug  Testing  Information 

§  40.25;  Previous  two  years'  test  results 
§40.35;  Notice  to  collectors  of  contact 

information  for  DER 
§  40.61(a);  Notification  to  DER  that  an 

employee  is  a  "no  show"  for  a  drug  test 
§  40.63(e);  Notification  to  DER  of  a  collection 

under  direct  observation 
§  40.65(b)(6)  and  (7)  and  (c)(2)  and  (3): 

Notification  to  DER  of  a  refusal  to 

provide  a  specimen  or  an  insufficient 

specimen 
§  40.73(a)(9):  Transmission  of  CCF  copies  to 

DER  (However,  MRO  copy  of  CCF  must 

be  sent  by  collector  directly  to  the  MRO. 

not  through  the  C/TPA.) 


§40.1 11(a);  Transmission  of  laboratory 

statistical  report  to  employer 
§40.129  (d);  Report  of  test  resujts  to  DER 
§40.129(0(1);  Report  to  DER  of  c;onfirmed 

positive  test  in  stand-down  situation 
§  40.149(b);  Report  to  DER  of  changed  test 

result 
§  40.155(a);  Report  to  DER  of  dilute  spec;imen 
§§40.159(a)(4)(ii);  40.161(b);  Reports  to  DER 

that  test  is  canceijed 
§  40.167(b)  and  (c);  Reports  of  test  resuhs  to 

DER 
§40.187(a),  (b)(1),  (c)(1).  (d)(1)  and  (2); 

Reports  to  DER  concerning  the 

reconfirmation  of  tests 
§  40.191(d);  Notice  to  DER  concerning 

refusals  to  test 
§  40.193(b)(3)-  Notification  to  DER  of  refusal 

in  shy  bladder  situation 
§  40.193(b)(4);  Notification  to  DER  of 

insufficient  specimen 
§  40.193(b)(5);  Transmission  of  CCF  copies  to 

DER  (not  to  MRO) 
§  40.199;  Report  to  DER  of  cancelled  test  and 

direction  to  DER  for  additional  collection 
§40.201;  Report  to  DER  of  cancelled  test 


Alcohol  Testing  Information 

§40.215;  Notice  to  BATs  and  STTs  of  c  ontat  t 

information  for  DER 
§40.24 1(b)(1);  Notific;ation  to  DER  that  an 

empioyee  is  a  "no  show"  for  an  ale  ohol 

test 
§40, 247(a)(2):  Transmission  of  alc:ohol 

screening  test  results  only  when  the  test 

result  is  less  than  0,02 
§40, 255(a)(4);  Transmission  of  ale  ohol 
'    c  onfirmation  test  results  onK  when  the 

test  result  is  less  than  0,02 
§  40,2b3(a)(3)  and  263(b)(3);  Notification  of 

insufficient  saliva  and  failure  to  provide 

sufficient  amount  of  breath 

Appendix  G  to  Part  40 — Alcohol 
Testing  Form 

The  following  form  is  the  alcohol  testing 
form  required  for  use  in  the  DOT  alcohol 
testing  program  beginning  .August  1.  2001. 
L'se  of  the  form  is  authorized  beginning 
January  18.  2001 

BILUNG  CODE  4910-62-P 
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U.S.  Department  of  Transportation  (DOT) 
Alcohol  Testing  Form 

iThe  inslrucuons  for  completing  this  form  are  or  the  back  of  Copy  3) 


Sttp  I:  TO  BE  C  OMPLETED  BY  ALCOHOL  TEC  HNICIA.N 
A:   Enp4ove(  Nimt 

(Print)       (Finl.  M.L.  LasI) 
B:  SSN  or  Enptoyec  ID  No. 

C:   Emplovcr  Nimc 

Strttt 

City,  ST  ZIP 

DER  Nimt  iDd 
Telephoor  No. 

(           ) 

DERNimr 
D:  Rtasoo  for  Tesi:  l_R«ndom       Reasonablr  Sujp       Posl-Accidtnl 

DER  Phont  Number 
LiRelurn  »o  Duty    UFollow-up   DPre-tinployment 

STEP  2:  TO  BE  COMPLETED  BV  EMPLOYEE 

I  certify  that  I  am  about  to  submit  to  alcohol  testing  required  b\  L.S  Department  of  Transportation  regulations  and  that  the 
identifying  information  provided  on  the  form  is  true  and  correct. 


Signature  of  Employee 


Date      Month    Day     Year 


STEP  J:  TO  BE  COMPLETED  BY  ALCOHOL  TECHNICIAN 

(If  the  technician  conducting  the  screening  test  is  not  the  same  technician  who  will  be  conducting  the  confirmation  test, 
each  technician  must  complete  their  own  form.)  I  certify  that  i  have  conducted  alcohol  testing  on  the  above  named 
individual  in  accordance  with  (he  procedures  established  in  the  LS  Department  of  Transportation  regulation,  49  CFR  Part 
40,  that  i  am  qualified  to  operate  the  testing  device(s)  identified,  and  that  the  results  are  as  recorded. 

TECHNICIAN:  BAT         STl  DEVICE:  SALIVA       iBREATH*     15-Minute  Wait:      □  Yes  n  No 

SCREENING  TEST:      ihor  BREATH  LHA  ICi'  ^riie  in  the  space  belo*  only  if  the  testing  device  is  not  destgned  to  print  i 


Test  0      Testing  Device  Name       Device  .Serial  «  0/{  Lot  0  &  Eip  Date      Activation  Time     Reading  Time       Result 

CONEIR.M.ATION  TEST:    Results  Ul  SI  be  JlfixeJ  in  eu^h  c.ipv  ol  this  form  or  printed  directly  onto  the  form 
REMARKS: 


Alcohol  Technician's  Company 


Company  Street  .Address 


.L 


(PRINT)  Alcohol  Technician's  Name  (Kirst.  M.I..  Last)        Company  C  it>.  State.  Zip 


J_ 


Phone  Number 


Signature  of  Alcohol  Trchnician 


Date     Month    Day     Year 


STEP  4:    TO  BE  COMPLETED  BY  EMPLOYEE  IK  TEST  RESl  LT  IS  0.02  OR  HIGHER 

I  certify  that  I  have  submitted  to  the  alcohol  test,  the  results  of  which  are  accurately  recorded  on  this  form.   I  understand 
that  I  must  not  drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  because  the  results  arc  0.02  or  greater. 


Signature  of  Employee 


Date      Month    Day     Year 


Affix 

Or 

Print 

Screening  Results 

Here 


Affix 
With 
Tamper  Evident  Tap 


Affix 

Or 

Print 

Confirmation  Result 

Here 


Affix 

With 

Tamper  Evident 

Tape 


Affix 

Or 

Print 

Additional  Results 

Here 


Affix 

With 

Tamper  Evident 

Tape 


COPY  1  -  ORIGINAL  -  FORWARD  TO  THE  EMPLOYER 
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U.S.  Department  of  Transportation  (DOT) 
Alcohol  Testing  Form 

(Ttie  instructions  for  completing  this  form  are  on  the  back  of  Copy  3) 


Step  1 :  TO  BE  COMPLETED  BV  ALCOHOL  TECHNICUN 
A:  Enplovec  Name 

B 
C 

D 

(Print)      (First,  M.L,  Last) 
SSN  or  Employee  ID  No. 

Employer  Name 

Street 
City.  ST  ZIP 

DER  Name  and 

TelcDhone  No.                                                                                                             (          ) 

DER  Name                                                                            DER  Phone  Number 
Reason  for  Test:  DRaadon   DRcasonablc  Susp   DPost-Accident    DReturntoDuty   OFollow-up   DPre-cmployment 

STEP  2:  TO  BE  COMPLETED  BY  EMPLOYEE 

I  certify  that  I  am  about  to  submit  to  alcobol  testing  required  by  LS  Department  of  Transportation  regulations  and  that  the 
identifying  information  provided  on  the  form  is  true  and  correct. 

/        / 


Signature  of  Employee 


Date      Month    Day     Year 


STEP  3:  TO  BE  COMPLETED  BY  ALCOHOL  TECHNICIAN 

(If  the  technician  conducting  the  screening  test  is  not  the  same  technician  who  will  be  conducting  the  confirmation  test, 
each  technician  must  complete  their  own  form.)  I  certily  that  I  have  conducted  alcohol  testing  on  the  above  named 
individual  in  accordance  with  the  procedures  established  in  the  US  Department  of  Transportation  regulation,  49  CFR  Part 
40,  that  I  am  qualified  to  operate  the  testing  device(s)  identified,  and  that  the  results  are  as  recorded. 

TECHNICIAN:      DBAT    DSTT         DEVICE:      D  SALIVA     DBREATH*     15-Minute  Y\'ait:      n  Yes  C  No 

SCREENING  TEST:     (For  BREATH  DEVICE*  write  in  the  space  below  only  if  the  testing  device  is  rwl  designed  to  print  i 


Test  #    Testing  Device  Name      Device  Serial  H  OR  Lot  n&  Etp  Date     Activation  Time     Reading  Time       Result 

CONFIRMATION  TEST:  Results  MUST  be  affixed  to  each  copy  of  this  form  or  printed  directly  onto  the  form. 
REMARKS: 


Alcohol  Technician's  Company 


Company  Street  Address 


(PRINT)  Alcohol  Technician's  Name  (First,  M.I.,  Last)        Company  City,  State.  Zip 


_( )_ 


Phone  Number 


/        / 


Signature  of  Alcohol  Tcchaiciaii 


Dite     Month    Dav     Ynr 


STEP  4:  TO  BE  COMPLETED  BV  EMPLOYEE  IF  TEST  RESULT  IS  0.02  OR  HIGHER 

I  certify  that  I  have  submitted  to  the  alcohol  test,  the  results  of  which  are  accurately  recorded  on  this  form.  I  understand 
that  I  must  not  drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  because  the  results  are  0.02  or  greater. 


Signature  of  Employee 


Date      Month    Day     Year 


Affix 

Or 

Print 

Screening  Results 

Here 


Affix 
With 
Tamper  Evident  Tap 


Affix 

Or 

Print 

Confirmation  Result 

Here 


Affix 

With 

Tamper  Evident 

Tape 


Affix 

Or 

Print 

Additional  Results 

Here 


Affix 

With 

Tamper  Evidenl 

Tape 


COPY  2  -  EMPLOYEE  RETAINS 
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U.S.  Department  of  Transportation  (DOT) 
Alcohol  Testing  Form 

iJhe  inMruclions  for  compleling  ihis  form  are  on  ihe  hack  of  Copy  3j 


Stepl:   TO  BE  (  OMPI.ETF.D  B\  AlCOHOl  TE(  HNK  IAN 
A:    tmplovft  N»int  


(Print)       (Firjt.  M.I..  Uul) 


B:  SSN  or  Emplovft  ID  >o. 

C:   E»plo>*r  \»mt 
Street 
City,  ST  ZIP 


DER  Vime  and 
Telephone  No. 


_L 


J_ 


DER  Nime  DER  Phone  Number 

D:   Reason  for  Test;      Random       Reasonable  Susp       Post-Accident       IReturn  to  Duty    ZFollow-up    ;  :Pre-employment 


STEP  2:   TO  BE  COMPLETED  BY  EMPLOY  EE 

I  certify  that  I  am  about  to  submit  to  alcohol  testing  required  by  LS  Department  of  Transportation  regulations  and  that  the 
identifying  information  provided  on  the  form  is  true  and  correct. 


Signature  of  Employee 


Date      Month    Day     Year 


STEP  3:   TO  BE  COMPLETED  BY  ALCOHOL  TEC  HMCIA> 

(if  the  technician  conducting  the  screening  test  is  not  the  same  technician  who  will  be  conducting  the  connrmation  test, 
each  technician  must  complete  their  own  form.)  I  certify  that  I  have  conducted  alcohol  testing  on  the  above  named 
individual  in  accordance  with  the  procedures  established  in  the  IS  Department  of  Transportation  regulation,  49  CFR  Part 
40.  that  I  am  qualiHcd  to  operate  the  testing  device<s)  identified,  and  that  the  results  are  as  recorded. 

TECHNICIAN:      HBAT       !  STT  DEVK  E:        1  SALIVA        BREATH*     15-Minute  Wait:      D  Yes  3  No 

SCREENING  TEST:     if  or  BRLA  T'H  lif  t  A  7  •  nrUf  m  the  v/HJif  /v/uk  un/v  ifihe  lesiing  device  is  not  designed  lo  grinlj 


Teste      Testing  Device  Name       Device  Serial  «  OR  Lot  *  St  Exp  Date      Activation  Time     Reading  Time       Result 

CONFIRMATION  TEST:   Resuas  V/:  ,S7  />.■  j^/iu-J  u,  euch  .op\  of  this  form  or  printed  directly  onto  the  form 
REMARK.S: 


Alcohol  Technician's  Company 


Company  Street  Address 


J >_ 


(PRINT)  Alcohol  Technician's  Name  (Urst,  VLL.  Last)        Company  City.  State.  7,ip 


Phone  Number 


Signature  of  Alcohol  Technician 


Date     Month    Day     Year 


STEP  4:  TO  BE  COMPLETED  BY  EMPLOYEE  IF  LEST  RESl  LT  IS  0.02  OR  HIGHER 

I  certify  that  I  have  submitted  to  the  alcohol  lest,  the  results  of  which  are  accurately  recorded  on  this  form.  I  understand 
thai  I  must  not  drive,  perform  safety-sensitive  duties,  or  operate  heavy  equipment  because  the  results  are  0.02  or  greater. 


Signature  of  Employee 


Date      Month    Day     Year 


Affix 

Or 

Print 

Screening  Results 

Here 


Affix 
With 
Tamper  Evident  Tap 


Affix 

Or 

Print 

Confirmation  Results 

Here 


Affix 
With 
Tamper  Evident  Tape 


Affa 

Or 

Print 

Additional  Results 

Here 


Affix 
With 
Tamper  Evident  Tape 


COPY  3  -  ALCOHOL  TECHNICIAN  RETAINS 
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PAPERWORK  REDUCTION  ACT  NOTICE  (as  required  by  S  CFR  1320.21) 
Public  reportiug  burdcu  for  this  collection  of  iuforoiatioD  is  estimated  for  each  rcspoudeut  to  average:  1 
minute/employee,  4  atiiutca/Breath  Alcohol  Techaiciaa.  individuals  may  send  conmeats  regarding  these 
burden  cstinatcs,  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  the 
burden,  to  U.S.  Department  of  Transportation,  Drug  and  alcohol  Policy  and  Compliance,  Room  10403, 400 
Seventh  St,  SW,  Washington,  D.C.  20590  or  OfRce  of  Management  and  Budget,  Paperwork  Reductioa  Project, 
Room  3001, 725  Seventeenth  St,  NW,  Washington,  D.C.  20503. 


BACK  OF  PAGES  1  and  2 


INSTRUCTIONS  FOR  COMPLETING  THE  US  DEPARTMENT  OF  TRANSPORTATION  ALCOHOL  TESTING  FORM 
NOTE:      Use  a  ballpoint  pen,  press  hard,  and  check  alj  copies  for  legibility 

STEP  1      The  Breath  Alcohol  Technician  (BAT)  or  Screening  Test  Technician  (STT)  completes  the  information  required  in  this 
step.  Be  sue  to  print  the  employee's  name  and  check  the  box  identifying  the  reason  for  the  test 

NOTE:      If  the  employee  refuses  to  provide  SSN  or  ID  number,  be  sure  to  indicate  this  in  the 
remarics  section  in  STEP  3    Proceed  with  STEP  2. 

STEP  2      Instruct  the  employee  to  read,  sign,  and  date  the  employee  certification  statement  in  STEP  2 

NOTE:      If  the  employee  refuses  to  sign  the  certification  statement,  do  not  proceed  with  the 
alcohol  test.  Contact  the  designated  employer  representative. 

STEP  3      The  BAT  or  STT  completes  the  information  required  in  this  step  and  checks  the  type  of  device  (saliva  or  breath)  being 
used.  After  conducting  the  alcobol  screening  test,  do  the  following  (as  appropriate): 

Enter  the  information  for  the  screening  test  (test  number,  testing  device  name,  testing  device  serial  number 
or  lot  number  and  expiration  date,  time  of  test  with  any  device-dependent  aaivation  times,  and  the  results). 
on  the  front  of  the  AFT.  For  a  breath  testing  device  capable  of  printing,  the  infomiation  may  be  part  of  the 
printed  record. 

NOTE:      Be  sure  to  enter  the  result  of  the  test  exactly  as  it  is  indicated  on  the  breath  testing 

device,  e.g.,  0.00,  0.02,  0  04,  etc  , 

AfRx  the  printed  information  in  the  space  provided,  in  a  tamper-evident  manner  (eg.  tape),  or  the  device 
may  print  the  results  directly  on  the  ATF  If  the  results  of  the  screening  test  are  less  than  0  02.  print,  sign 
your  name,  and  enter  today's  date  in  the  space  provided    The  test  process  is  complete 

If  the  results  of  the  screening  test  are  0.02  or  greater,  a  confirmation  test  must  be  administered  in  accordance  with  DOT 
regulations.  An  EVIDENTIAL  BREATH  TESTING  device  that  is  capable  of  printing  confirmation  test  information 
must  be  used  in  conducting  this  test. 

After  conducting  the  alcohol  confirmation  test,  affix  the  printed  information  in  the  space  provided,  in  a 
UinQer<vident  manner  (e.g.,  tape),  or  the  device  may  print  the  results  directly  on  the  ATF    Print  sign  your       • 
name,  and  enter  the  date  In  the  space  provided   Go  to  STEP  4 

STEP  4      If  the  employee  has  a  breath  alcohol  confirmation  test  result  of  0  02  or  higher.  Instruct  the  employee  to  read.  sign,  and 
date  the  employee  certification  statement  in  STEP  4 

NOTE:      If  the  employee  refuses  to  sign  the  certification  statement  in  STEP  4,  be  sure  to 
indicate  this  in  the  remarks  line  in  STEP  3 

Immediately  rwtify  the  DER  if  the  employee  has  a  breath  alcohol  confirmation  test  result  ofO  02  or  higher 

Forward  Copy  1  to  the  employer.  Give  Copy  2  to  the  employee    Retain  Copy  3  for  BAT/STT  records 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701,  724,  750,  773,  774. 
775,  778,  785,  795,  817,  840.  842.  843. 
846,  847,  874,  875,  903,  905,  910,  912, 
921,  922,  933,  937,  939,  941,  942,  and 
947 

RIN  1029-AB94 

Application  and  Permit  Information 
Requirements;  Permit  Eligibility; 
Definitions  of  Ownership  and  Control; 
the  Applicant/Violator  System; 
Alternative  Enforcement 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 

action:  Final  rule. 

SUMMARY:  We.  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM).  are  publishing  final  rule.s  to 
amend  application  and  permit 
information  requiremtmts  and  to 
redesign  permit  eligibility  criteria  under 
the  Surface  Mining  Control  and 
Reclamation  .Act  of  1977  (SMCRA  or  the 
Act),  as  amended.  In  this  final  rule,  we 
are  also  amending  related  provisions  in 
our  regulations  to  incorporate  changes 
for  internal  consistency  This  rule 
fulfills  our  April  21,  1997.  commitment 
to  undertake  new  rulemaking,  including 
public  notice  and  comment,  on 
ownership  and  control  and  related 
regulatory  issues  in  the  wake  of  the 
lanuarv'  31,  1997,  decision  of  the  United 
States  Court  of  .Appeals  for  the  District 
of  Columbia  Circuit. 

This  final  rule  also  reflects  the 
findings  in  another  decision  of  the 
United  States  Court  of  Appeals.  On  May 
28.  1999,  the  appeals  court  issued  a 
ruling  shortly  after  the  initial  close  of 
the  comment  period  for  the  proposed 
rule  upon  which  this  final  rulemaking  is 
based.  We  later  found  it  advisable  to 
reopen  and  extend  the  comment  period 
in  order  to  seek  public  comment  on  the 
effects  of  the  May  1999  decision.  As  a 
result,  we  modified  the  provisions  in 
this  final  rule  in  order  to  be  consistent 
with  the  1999  decision.  Thus,  this  final 
rule  is  fully  consistent  with  both  court 
decisions 

EFFECTIVE  DATE:  lanuary  18.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Earl 
D.  Bandy.  Ir  .  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Applicant/Violator  System  (AVS) 
Office,  2679  Regency  Road,  Lexington, 
Kentucky  40503.  Telephone:  (a.^9)  2tiO- 
8427  or  (800)  643-9748.  Electronic  Mail: 
ebandye-osmrc^ov.  Additional 
information  concerning  OSM,  this  rule. 


and  related  documents  may  be  found  on 
OSM's  Internet  home  page  (Internet 
address:  http://v\'wiy. osmre.gov)  and  on 
our  AVS  Office's  Internet  home  page 
(Internet  address:  http:// 
ititif  (J  IS .  asm  re  gov) . 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I  What  events  precipitated  this  rulemaking? 

II  How  did  we  obtain  and  consider  public 
input  to  assist  in  developing  this  final  rule? 

III  How  Hoes  ,he  final  rule  differ  stylistically 
Inim  the  proposed  rule:' 

l\'   l)en\  ,ition  Table 

V    Wlutl  yeiier.il  comments  did  we  receive  on 

the  proposed  rule  and  how  have  we 

addressed  these  (  omments  in  this  final 

rule? 

A  Withdraw  the  proposal 

B.  C;ompliance  with  the  Administrative 
Procedure  Act 

C  Public  participation 

n.  Oversight 

E   Plain  language 

F.  Cither  general  comments 

V'l.  In  what  sections  did  we  propose 

revisions,  what  specific  comments  did  we 
receive,  and  how  have  we  addressed  these 
romments  in  this  final  rule? 
A.  .Section  701.,^ — Definitions 
B   Section  724. ."i — Definitions 

C.  Section  773. .=> — Definitions 

D  Section  77.'M() — Information  collection 
E.  Section  773.15 — Review  of  permit 

applications 
F  Section  773  Ifi— Permit  eligibility 

determination 

G.  Section  773.17 — Permit  conditions 
H.  .Section  773.18— Additional  permit 

conditions 
I  Sei  tion  773.20 — Improvidently  issued 

permits:  tJenera!  [)ro(  edures 
|.  Section  773  21 — Improvidently  issued 

permits;  Rescission  prrocedures 
K.  Section  773.22 — ldentif>ing  entities 

responsible  for  violations 
L.  Section  773.23— Review  of  ownership  or 

control  and  violation  information 
M   Section  773.24 — Procedures  for 

challenging  a  finding  on  the  ability  to 

control  a  surface  i  oal  mining  operation 
N.  Section  773.2.5 — Standards  for 

challenging  a  finding  or  decision  on  the 

abilitv  to  control  a  surface  coal  mining 

operation 
O.  Section  774.  ill— Information  collection 
P.  Section  774.13 — Permit  revisions 
Q.  Section  774.17 — Transfer,  assignment, 

or  sale  of  permit  rights 
K.  .Section  778. .i — Definitions 
S.  Section  778.10 — Information  collection 
T.  Section  778.1. J — Legal  identity  and 

identification  of  interests 
I'.  Section  778  14 — Violation  information 
y  Si'ction  842.1 1 — Federal  inspections 

and  monitoring 
W  Section  843. .5— Definitions 
X  Section  84  1  11 — Cessation  orders 
N'.  Section  843.21 — Procedures  for 

improvidenllv  issued  State  permits 
Z.  .Section  843.24— (Jversight  of  .State 

permitting  dec  isions  with  respect  to 

ownership  or  control  or  the  status  of 

violations 


AA.  Part  846 — .Mtemative  enforcement 
BB.  Mist  ellaneous  cross-referenc:es 

VTI.  What  effect  will  this  rule  have  in  F'ederal 
program  States  and  on  Indian  lands? 

VTII.How  will  this  rule  affec:t  State  programs.' 

IX.  Proc:edural  Mattersy 

A.  Executive  Order  1286B:  Regulatory 
Planning  and  Review 

B.  Regulatory  Flexibility  Act 

C.  Small  Business  Regulatory  Enforcement 
Fairness  Ac:t 

D.  Unfunded  Mandates  Reform  AtA  of  1995 

E.  Executive  Order  12630;  Takings 

F.  Executive  Order  13132:  Federalism 

G.  Executive  Order  12988:  Civil  Iustic:e 
Reform 

H  Paperwork  Reduction  Act 
1.  National  Environmental  Policy  Act  of 
1969  and  Rec:ord  of  Dec;ision 

I.  What  Events  Precipitated  This 
Rulemaking? 

The  National  Mining  Association 
(NMA)  and  the  National  Wildlife 
Federation  filed  suit  challenging  the 
validity  of  three  of  OSM's  rules 
implementing  section  510(c)  of  SMCRA. 
30  U.S.C.  1260(c).  These  rules  are 
generally  known  as  the  1988  ownership 
and  control  rule,  the  1989  permit 
information  rules  and  the  1989 
improvidently  issued  permits  rule, 
which  is  also  referred  to  as  the  permit 
rescission  rule.  In  separate  decisions 
dated  August  31.  1995,  the  U.S.  District 
Court  for  the  District  of  Columbia 
upheld  the  three  challenged  rules  in 
their  entirety.  See  National  Wildlife 
Federation  v.  Babbitt.  Nos.  88-3117.  88- 
3464.  88-3470  (consolidated)  (D.D.C. 
Aug.  31.  1995);  National  Wildlife 
Federation  v.  Babbitt.  Nos.  89-1130.  89- 
1167  (consolidated)  (D.D.C.  Aug.  31. 
1995);  National  Wildlife  Federation  v. 
Babbitt.  Nos.  89-1751,  89-1811 
(consolidated)  (D.D.C.  Aug.  31.  1995). 

NMA  appealed  the  rulings  and.  on 
January  31,  1997.  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  reversed  the  district  court's 
decisions  and  invalidated  the  three  sets 
of  rules  on  narrow  grounds.  See 
National  Mining  Association  v.  U.S. 
Department  of  the  Interior.  105  F.3d  691 
(DC.  Cir.  1997)  {NMA  v.  DOl  l).  The 
appeals  court  held  that  the  clear 
language  of  section  510(c)  of  SMCRA.  30 
U.S.C.  1260(c),  authorizes  regulatory- 
authorities  to  deny  a  permit  only  on  the 
basis  of  violations  of  "any  surface  coal 
mining  operation  owned  or  controlled 
by  the  applicant."  NMA  v,  DOI  I.  105 
F.3d  at  693-94.  Because  OSM's  1988 
ownership  and  control  rule  also  allowed 
regulatory  authorities  to  deny  a  permit 
on  the  basis  of  violations  of  any  person 
who  owned  or  controlled  the  applicant, 
the  appeals  court  invalidated  that  rule 
in  its  entirety.  In  addition,  the  court 
held  that  because  OSM's  permit 
information  and  permit  rescission  rules 


were  "centered  on  the  ownership  and 
control  rule  *   *   *,  they  too  must  fall." 
Id.  at  696. 

While  the  court  of  appeals  identified 
only  one  specific  defect  with  the  1988 
and  1989  rules,  it  nonetheless 
invalidated  the  three  sets  of  rules  in 
their  entirety.  This  had  the  effect  of 
invalidating  many  provisions  of  the 
regulations  to  which  the  court  expressed 
no  specific  objection.  At  the  same  time, 
nothing  in  the  court's  decision 
eliminated  the  responsibility  of  OSM 
and  State  regulatory  authorities  to 
implement  the  permit  eligibility 
requirements  of  section  510(c),  30 
U.S.C.  1260(c),  This  meant  that  OSM 
and  the  States  faced  making  permitting 
decisions  required  by  the  Act  without 
any  regulations  to  flesh  out  the  statutory 
directive.  The  appeals  court's  action 
created  a  gap  in  the  regulatory  program 
and  a  great  deal  of  uncertainty  among 
State  regulatory  authorities  about  how 
to  continue  to  meet  their  responsibilities 
to  determine  who  was  eligible  to  receive 
a  permit  imder  section  510(c),  30  U.S.C. 
1260(c). 

Following  the  appeals  court's 
decision,  we  made  adjustments  in  our 
process  for  responding  to  regulatory 
authorities'  requests  for  permitting 
recommendations  from  our  Applicant/ 
Violator  System  (AVS).  In  each  case, 
before  we  offered  a  permitting 
recommendation  to  support  the  system 
recommendation,  we  determined  if  the 
recommendation  would  be  consistent 
with  the  court's  decision.  In  those  cases 
where  it  would  have  been  inconsistent, 
i.e.,  where  the  recommendation  would 
be  based  on  the  violations  of  those  who 
owned  or  controlled  the  applicant,  we 
informed  the  regulatory  authority  that 
we  could  no  longer  recommend  that  it 
deny  the  permit. 

As  an  initial  regulatory  step  to  remove 
the  uncertainty  created  by  the  decision 
and  to  ensure  there  would  be  no  lapse 
in  permitting  provisions  under 
approved  State  programs,  we  published 
an  interim  final  rule  (IFR)  on  an 
emergency  basis  on  April  21,  1997.  See 
62  FR  19451  (1997).  We  published  the 
IFR  to  implement  the  Court  of  Appeals' 
decision  in  NMA  v.  DOI  I  and  to  close 
the  regulatory  gap  created  by  that 
decision.  In  the  IFR,  we  removed  the 
portions  of  the  1988  and  1989  rules 
which  were  inconsistent  with  the 
appeals  court's  interpretation  of  SMCRA 
in  NMA  V.  DOI  I.  Most  significantly,  the 
IFR  did  not  authorize  OSM  to  deny 
permits  based  on  outstanding  violations 
of  an  applicant's  owners  and 
controllers.  Because  the  emergency 
publication  of  the  IFR  did  not  include 
public  notice  and  opportunity  for 
comment,  we  stated  in  the  preamble  to 


the  IFR  that  we  intended  to  replace  the 
IFR  through  rulemaking  conducted  in 
accordance  with  standard  notice  and 
comment  procedures  under  the 
Administrative  Procedure  Act.  In 
honoring  this  commitment,  we 
published  proposed  rules  on  December 
21,  1998.  See  63  FR  70580  (1998). 

In  June  1997,  NMA  filed  suit  in  the 
U.S.  District  Court  for  the  District  of 
Columbia,  challenging  the  IFR  on  broad 
grounds.  On  June  15,  1998,  the  district 
court  issued  a  decision  upholding  the 
IFR  in  its  entirety.  National  Mining 
Association  v.  Babbitt,  No.  97-1418 
(AER)  (D.D.C,  June  15,  1998), 

On  May  28, 1999,  the  U.S,  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  issued  its  decision  in  NMA's 
appeal  of  the  district  court's  ruling. 
National  Mining  Association,  v.  U.S. 
Department  of  the  Interior,  177  F.3d  1 
(D.C.  Cir.  1999)  [NMA  v,  DOI  II).  The 
court  agreed  with  OSM  that  section 
510(c)  of  SMCRA,  30  U,S,C,  1260(c). 
allows  an  applicant  to  be  held 
accountable  for  violations  cited  at 
operations  that  the  applicant  owms  or 
controls,  including  "limitless 
downstream  violations"  at  operations 
indirectly  owned  or  controlled  by  an 
applicant  through  intermediary  entities. 
Id.  at  4-5.  The  court  agreed  with  NMA, 
however,  that  "[fjor  violations  of  an 
operation  that  the  applicant  'has 
controlled'  but  no  longer  does,  *   *   * 
the  Congress  authorized  permit-blocking 
only  if  there  is  'a  demonstrated  pattern 
of  willful  violations'  "  under  section 
510(c)  of  SMCRA.  Id.  at  5. 

Next,  the  court  addressed  NMA's 
challenge  to  certain  of  the  IFR's 
presumptions  of  ownership  or  control. 
At  30  CFR  773, 5(b)(1)  through  (6),  the 
IFR  contains  six  separate  presumptions 
of  owmership  or  control.  If  subject  to  one 
of  the  presumptions,  the  applicant  (or 
other  person  subject  to  the  presumption) 
could  attempt  to  rebut  the  presumption 
by  demonstrating  that  he  or  she  'does 
not  in  fact  have  the  authority  directly  or 
indirectly  to  determine  the  manner  in 
which  the  relevant  surface  coal  mining 
operation  is  conducted."  30  CFR 
773.5(b).  NMA  challenged  four  of  these 
presumptions,  which  applied  when  a 
person:  (1)  was  an  officer  or  director  of 
an  entity  (§  773.5(b)(1));  (2)  had  the 
ability  to  commit  the  financial  or  real 
property  assets  or  working  resources  of 
an  entity  (§  773.5(b)(3)):  (3)  was  a 
general  partner  in  a  partnership 
(§  773.5(b)(4));  or  (4)  owrned  10  through 
50  percent  of  an  entity  (§  773.5(b)(5)). 
NMA  did  not  challenge  the 
presumptions  pertaining  to  being  the 
operator  of  a  surface  coal  mining 
operation  (§  773.5(b)(2))  or  owning  or 
controlling  coal  to  be  mined  by  another 


person  and  having  the  right  to  receive 
such  coal  after  mining  or  having 
authority  to  determine  the  manner  in 
which  that  person  or  another  person 
conducts  a  surface  coal  mining 
operation  (§  773.5(b)(6)).  Therefore,  the 
court  did  not  rule  on  their  validitv. 
NMA  V.  DOI II.  177  F.3d  at  6  n.6. ' 

In  addressing  NMA's  challenge  to  the 
presimiptions,  the  court  described  a 
general  standard  for  evaluating  the 
validity  of  rebuttable  presumptions  and 
then  applied  that  standard  to  the  four 
rebuttable  presumptions  challenged  by 
NMA.  The  court  found  two  of  the 
challenged  ownership  or  control 
presumptions — having  the  ability  to 
control  the  assets  of  an  entity  and  being 
a  general  partner  in  a  partnership — to  be 
"well-grounded."  Id.  at  7.  However,  the 
court  agreed  with  NMA  that  OSM 
cannot  presume  that  officers  and 
directors  or  10  through  50  percent 
shareholders  are  controllers  of  mining 
operations.  Id.  at  6. 

On  the  applicability  of  the  5-year 
statute  of  limitations  at  28  U.S.C.  2462. 
the  court  agreed  with  OSM  that  the 
section  2462  limitations  period  does  not 
apply  to  violations  when  determining 
permit  eligibility  under  section  510(c)  of 
SMCRA,  30  U.S.C.  1260(c).  Id.  at  7-8. 
However,  the  court  agreed  with  NMA 
that  the  rule  was  impermissibly 
retroactive  in  its  effect  to  the  extent  it  . 
authorized  permit  denials  based  on 
indirect  control  in  cases  where  both  the 
assumption  of  indirect  control  and  the 
violation  occurred  before  November  2, 
1988,  the  effective  date  of  OSM's  1988 
ownership  and  control  rule.  Id.  at  8. 

NMA  also  challenged  the  IFR's  permit 
application  information  provisions, 
which  required  like  our  previous  rules, 
an  applicant  to  submit  information  in 
addition  to  the  information  expressly 
required  by  sections  507  and  510(c)  of 
SMCRA,  30  U.S.C.  1257  and  1260(c). 
The  court  agreed  with  OSM  that 
SMCRA 's  information  requirements  "are 
not  exhaustive"  and  that  OSM  can 
require  the  submission  of  additional 
information  "needed  to  ensure 
compliance  with  the  Act."  Id.  at  9. 

Finally,  on  NMA's  challenge  to  the 
IFR's  suspension  and  rescission 
provisions  relative  to  improvidently 
issued  permits,  the  court  agreed  with 
OSM  that  section  201(c)  of  SMCRA.  30 
U.S.C.  1211(c).  expressly  authorizes 
OSM  to  suspend  or  rescind 
improvidently  issued  permits.  In 
addition  to  that  express  authority,  the 
court  also  found  that  OSM  retained 
"implied"  authority  to  suspend  or 
rescind  improvidently  issued  permits 
""because  of  its  express  authority  to  deny 
permits  in  the  first  instance."  Id.  at  9. 
However,  the  court  decided  that  OSM 
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mav  only  order  cessation  of  State- 
permitted  operations  in  accordance  with 
the  procedures  estabUshed  under 
section  521  of  SMCR.^.  30  I'.S  C.  1271. 
Specificalh  .  OSM  may  order  immediate 
cessation  of  a  State-permitted  operation 
if  the  operation  poses  an  "imminent 
danger  to  the  health  or  safety  of  the 
public,  or  is  causing,  or  can  reasonably 
be  expected  to  cause  signiru:ant. 
imminent  environmental  harm  ♦    *    *" 
SMCRA  section  521(a)(2).  30  U.S.C 
1271(a)(2).  .absent  these  circumstances. 
OSM  mav  order  cessation  of  a  State- 
permitted  operation  only  in  accordance 
with  section  521(a)(3).  which  includes 
the  requirements  to:  (1)  Provide  a  notice 
of  violation  to  the  permittee  or  his 
agent:  (2)  establish  an  abatement  period: 
(3)  provide  opportunity  for  a  public 
hearing:  and  (4)  make  a  written  finding 
that  abatement  of  the  violation  has  not 
occurred  within  the  abatement  period. 
Id.  at  9-10;  SMCR.\  at  section  521la)(3). 
30  U.S.C.  1271(a)(3) 

II.  How  Did  We  Obtain  and  Consider 
Public  Input  To  Assist  in  Developing 
This  Final  Rule? 

In  lune  of  1997.  a  team  of  Department 
of  the  Interior  employees  met  with  State 
regulatorv  authorities  to  discuss 
rulemaking  options.  We  also  sought 
input  from  citizens  and  the  regulated 
industrv'.  Subsequently,  we  decided  to 
reevaluate  all  aspects  of  our  regulations 
pertaining  to  ownership  and  c(mtrol  and 
related  issues 

On  October  29.  1997.  we  published  ,ui 
.\dvance  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register.  In 
the  notice,  we  committed  to  hold  public- 
meetings  and  solicit  comments  from  all 
interested  parties  on  a  wide  range  of 
topics  related  to  ownership  and  control, 
with  the  ultimate  goal  of  proposing  new 
rules.  See  62  FR  56139  (1997) 

We  conducted  outreach  from  (.)( tober 
29,  1997.  through  January  16.  1998.  We 
invited  approximately  900  people  and 
organizations  to  participate  in  the 
outreach  effort  We  provided  them  with 
an  issue  paper  to  use  as  the  basis  to 
elicit  ideas,  comments,  and  suggestions 
on  potential  regulatory  topics  and 
issues.  Seventy  people  attended  seven 
public  meetings  held  in  different 
locations  throughout  the  United  States 
We  also  received  written  comments 
from  some  parties.  During  the  outreach 
period,  we  offered  to  meet  separately 
with  any  person  or  group  wanting  such 
a  meeting.  As  a  result  of  our  offer, 
members  (3f  the  team  also  met  with  dn 
industry  association  and  held 
individual  discussions  with  several 
environmental  advocates 

At  the  conclusion  of  the  outreac:h.  the 
team  began  to  develop  rulemaking 


options  on  many  regulatory  provisions 
related  to  ownership  and  control.  The 
team  continued  its  discussions  with 
State  regulatory  authorities  tukeep  them 
informed  of  our  progress.  A  meeting 
with  the  States  was  held  [anuary  28 
through  30.  1998,  to  discuss  the  results 
of  the  outreach. 

We  published  a  proposed  rule  for 
public  review  and  comment  on 
December  21.  1998  (63  FR  70580).  We 
originally  scheduled  the  comment 
period  to  close  on  February'  19,  1999.  In 
response  to  requests,  we  reopened  the 
comment  period  from  February  23.  1999 
to  March  25,  1999  (64  FR  8763);  from 
March  31.  1999  to  April  15,  1999  (64  FR 
15322);  and  from  Mav  4,  1999  to  May 
10,  1999  (64  FR  23811).  On  June  7. 
2000.  we  reopened  and  extended  the 
comment  period  to  July  7.  2000  (65  FR 
36097)  in  order  to  obtain  input  from  the 
public  on  the  effects  of  \'MA  v.  DOI II. 

During  the  comment  period,  we 
received  separate  requests  from  two 
State  associati(jns,  an  industry 
association,  and  representatives  of 
several  environmental  organizations  to 
meet  with  the  team  to  ask  questions 
about  the  proposal.  We  met  with 
representatives  of  the  twf)  .State 
associations,  the  industry  association, 
and  the  representatives  from 
environmental  organizations  (via  a 
telephone  ct)nference  call).  A  summary 
of  each  meeting  is  recorded  in  the 
.administrative  Record  for  this 
rulemaking. 

We  received  103  (:(miment  documents 
specific  to  the  prcjposed  rule:  18  from 
private  citizens.  36  from  companies  and 
associations  affiliated  with  the  coal 
muling  industry.  31  from  environmental 
advocattjs  aiui  organizations,  and  18 
from  Federal,  State,  and  local 
go\ernment  entities  and  associations. 
Since  no  one  requested  a  public;  hearing, 
we  did  not  hold  a  hearing.  In 
developing  the  final  rule,  we  considered 
all  ( omments  that  were  germane  to  the 
proposed  rule  In  this  preamble,  we 
dist:uss  how  we  modified  certain 
concepts  and  provisions  in  response  to 
comments  and  the  \'MA  v.  DOI  II 
decision   We  also  explain  the 
disposition  of  those  comments  that  .did 
not  result  in  a  i:hange  from  the  proposed 
rule. 

III.  How  Does  the  Final  Rule  Differ 
Stylistically  From  the  Proposed  Rule? 

On  June  1.  1998.  the  President  issued 
an  Executive  Memorandum  requiring 
the  use  of  plain  language  in  all  proposed 
and  final  rulemaking  documents 
published  after  lanuary  1.  1999.  The 
memorandum  provides  the  following 
description  of  plain  language. 


Plain  language  requirements  vary 
from  one  document  to  another, 
depending  on  the  intended  audience. 
Plain  language  documents  have  logical 
organization,  easy-to-read  design 
features,  and  use: 

•  Common,  everyday  words,  except 
for  necessary  technical  terms; 

•  You  and  other  pronouns; 

•  The  active  voice;  and 

•  Short  sentences. 

On  June  10.  1998.  the  Office  of  the 
Secretary  of  the  Interior  issued  a 
memorandum  requiring  the  immediate 
use  of  plain  language  in  proposed  and 
final  rulemaking  documents.  We  met 
this  requirement  by  incorporating  plain 
language  principles  to  an  even  greater 
extent  in  this  final  rule  than  in  the 
proposed  rule. 

The  plain  language  principles,  to  the 
extent  they  were  used  in  the  proposed 
rule,  generated  a  substantial  number  of 
comments.  We  address  two  of  the 
comments  here  regarding  the  use  of 
pronouns.  One  commenter  asked, 
regarding  proposed  §  846.1.  if  "we" 
means  only  OSM,  and  whether  this 
means  the  States  do  not  have  to  use 
alternative  enforcement  or  only  have  to 
use  it  on  Federal  lands.  Another 
commenter  asked,  regarding  proposed 
§  774.13(e),  does  "us"  mean  OSM  if  a 
State  has  not  yet  adopted  a  counterpart? 
In  this  preamble,  "we",  "our",  and  "us" 
refer  to  OSM,  unless  otherwise  stated.  In 
our  rule  language  the  pronouns  "we", 
"our"  and  "us"  refer  to  both  the  Federal 
and  State  regulatory  authorities,  or 
whichever  one  applies  in  the  specific 
situation,  generally  OSM  for  Federal 
programs  or  the  State  regulatory 
authority  for  an  approved  State 
program,  unless  otherwise  indicated. 

We  also  note  that  we  use  several 
terms  with  respect  to  the  temporal 
aspect  of  this  rulemaking.  In  this 
rulemaking,  we  refer  to  "previous," 
"existing."  "proposed,"  and  "final" 
rules  and  regulations.  "Previous" 
regulations  are  those  that,  once  this 
rulemaking  is  effective,  will  no  longer 
exist.  "Existing"  regulations  are  those 
that  are  unaffected  by  this  rulemaking. 
"Proposed"  regulations  are  those 
provisions  we  published  in  our 
December  21,  1998,  proposed  rule. 
"Final"  rule  and  "final"  regulations 
refer  to  this  rulemaking,  including 
existing  regulations  that  are 
redesignated  in  this  rulemaking. 

The  rest  of  the  comments  we  received 
on  plain  language  issues  are  discussed 
in  section  V.E.  of  this  preamble. 

IV.  Derivation  Tables 

Following  are  the  Derivation  Tables 
for  this  final  rule.  The  Derivation  Tables 
provide  a  useful  tool  for  ascertaining  in 


which  sections  our  final  provisions 
were  proposed  (if  applicable)  and  where 
our  previous,  analogous  provisions 
existed  (if  applicable).  When  two 
asterisks  (**)  appear  in  the  "proposed 
rule"  column,  it  means  we  retained  an 
existing  section  or  provision,  verbatim 
(or  nearly  verbatim  if  only  pleun 


language  principles  were  applied),  but 
redesignated  the  section  or  provision  in 
this  final  rule  for  organizational 
purposes.  Three  asterisks  (***)  in  the 
"proposed  rule"  column  means  the  final 
provision  was  not  proposed,  but  that  we 
added  the  provision;  (1)  In  response  to 
comments,  or  (2)  in  response  to  the 

Part  701 


decision  in  NMA  v.  DOI  II.  or  (3) 
because  a  provision  proposed  to  be 
removed  is  continued  in  this  final 
rulemaking,  or  (4)  because  the  provision 
is  needed  for  internally  consistency  with 
other  adopted  provisions. 


Final  rule 


§701.5  

Applicant/Violator  System  or  AVS 
Control  or  controller 


Knowing  or  knowingly  ....... 

Own,  owner,  or  ownership 

Successor  in  interest'  

Violation  

Violation,  failure  or  refusal 

Violation  notice  

Willful  or  willfully  

Willful  violation  is  removed 


Proposed  rule 


Previous  regulations 


§[as  indicated  below] 

§701.5  ApplicantA/iolator  System  or  AVS  

§  778.5(a)(1)  through   (a)(8)  and  778.5(b)(2) 
Control. 

§701.5  Knowing  or  knowingly  

§778.5(b)(1)  Ownership  

§701.5  Successor  in  interest 

§701.5  Violation  notice 

§846.5  Violation,  failure,  or  refusal  

§701.5  Violation  notice  

§701.5  Willful  or  willfully  

Willful  violation  proposed  to  be  removed  


§[as  indicated  below] 

§773.5  ApplicantA/iolator  System  or  AVS 

§773.5  Owned   or  controlled   and  Owns   or 

controls. 
§724.5  ancj  846.5  Knowingly 
§773.5  Owned   or  controlled   and   Owns  or 

controls. 
§  701 .5  Successor  in  interest 
§773.5  Violation  notice. 
§724.5  and  846.5  Violation,  failure  or  refusal. 
§773.5  Violation  notice 
§724.5  and  846.5  Willfully 
§701.5  Willful  violation 


*  Succ:essor  in  Interest  Is  unchanged  from  the  previous  definition. 


r 


Final  Part  724 


Final  rule 


§  724.5  is  removed 


Proposed  rule  Previous  regulations 

§[as  indicated  below] §724.5  Definitions. 

§  701 .5  Knowing  or  knowingly  Knowingly 

§846.5  Violation,  failure,  or  refusal Violation,  failure,  or  refusal 

§701.5  Willful  or  willfully  Willfully 


Final  Part  773 


Final  rule 


Proposed  rule 


Previous  regulation 


§773.3  . 

(a)  

(b)  

§773.4  . 
§773.5  . 
§773.6  . 
§773.7   . 

(a)  

(b)  

§773.8   . 

(a)  

(b)  

(b)(1)  . 
(b)(2)  . 

(c)  

§773.9   . 

(a)  

(b)  

§773.10 

(a)  

(b)  

(c)  

§773.11 

(a)  

(a)(1)  . 
(a)(2)  . 
(a)(3) 
(a)(4) 

(b)  

§773.12 

(a)  

(a)(1)  . 


§773.10 

(a)  

(b)  

")  

**)  

")  

")  

•*)  

■*)  


§§773.15(b)(1),  (b)(2)  and  (b)(3) 

§773.15(b)(1)  

§773.15(b)(1)  

§773.22(0  

§773.22(c)  

§773.15(b)   

§773.15(b)(1) 

§773.15(a)(3)  

§773.15(b)(2)  

§773.15(b)(2)(i)  

§§  773.15(a)(3)  and  (b)(2)(ii)  

§773.15(b)(2)(iii)  

§773.15(b)(3)  ^..... 

§773.15(b)(3)  

§773.(b)(3)(i)(A)  

§773.15(b)(3)(i)(A)  

§773.15(b)(3)(i)(A)  

§773.15(b)(3)(l)(A)  

§§  773. 15(a)(3)  and  (b)(3)(i)(A)  ... 

§773.16  

§773.16(a)   

§773.15(b)(3)(i)(B)  


§773  10 

(a) 

(b). 
§773  11 
§773.12 
§773.13. 
§773.15. 
§773  15(a)(1). 
§773. 15(a)(2). 


§773  22(d). 
§  773.22(d) 
§  773.23(a)(2). 
§  773.22(d). 
§773.22 
§  773.22(a). 

§773.22(3). 

§773.22(3). 

§  773.22(b). 

§  773.22(b). 

§773.23 

§773.23(3) 

§  773.23(a)(1) 

§773.23(3) 

§§  773.23(a)(1)  and  (b) 

§§773. 159(b)(1)  and  773.23(a) 

§773.23(3). 

§77315(b) 

§773. 15(b)(1) 

§773.15(b)(1) 
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(a)(2)    ... 

(a)(3)    ... 
[bj       ... 

(c)  

(d)  

(e)  .... 
§773  13  .. 

lai 

131(1)     .. 

iai(2)    .. 

iai(2i(i) 

!a)(2)(ii) 

(b) 

ibHii    ... 

ibi(2)    ... 

(b)(3)   ... 
§773  14   .. 

la) 

laidi    .. 

iai(2j    .. 

lb) 

Ibid  I    .. 

(bi(2i    .. 

(Di(3i    ... 

(b)(3)ii) 

ib)(3iiii) 

(bM4)     .. 

(C) 

(C)(1l    ... 

ic)(2)    ... 

(C)(3)    ... 

(c)(4)    ... 
§7-3  15    .. 

lai 

int 
§7732''    .. 

lai 

ibt 

ib)ii)    .. 


(b)(2) 


Final  rule 


Final  Part  773 — Continued 


Proposed  rule 


*) 


§§773  20  and  773  21 
§773  21 

§773  21(ai      

(■"I  

§773  2113)      

§773  21(3)      

(•••)  

§773  20(0(2)   

§773  20(0(2)   

(■■•|  


(b)(3)     

ic)        

(C)(1  I    

ici'2i    

idi 

16!         

§  773  22    

I  a  I         

(a)(1)  

(a)(2)  

(b)  

(c)  

(d)  - 

(e) 

(0 : 

(9) 

(h)  §  "3  20(0(2) 

§773  23    :  §773  21(3) 

(3)        i  §  773  21  (a)(2) 

(a)i1,    I  §773  21(3X4) 

ia)(2i    I  §773  21(a)(1) 

(a)i3i    ■'  §773  21(3X3) 

(31(4)    §773  21(3X3) 

(31(51    !  §773  21(b) 

(a)(6i    '  §773  21(31(5) 

lb)       (■■•i 

ici        §  773  21  lb 

(C)(1i I  §773  21(b) 

(C)(2)  (•■■) 

(d)  §773  20(0(2) 

§  773  24  IS  removed        I  §  773  24 

§773  25    I  §773  24(a) 


(" 
("•) 

§773  15(b)())(D)     

§773  15(6)  

§773  16(3X2)  

('•)  

n 

n 

n 

instruction  #8  d        

(")  

n 

n 

n 

n  

§773  16(b)      

§773  16(bi  

§§773  16(b)  and  (b)(1)(ii)  

§773  l5(b)(3)(i)(C)  

§§773  16(b)  

(■••) 

§§773  16(b)(3)  and  773  15(b)(3Xi)(B)(  t) 

("*)  

{"')  

(•••)  

§773  l5(b)(3)(i)(B)(2)  

§773  20(b)  

§773  16(b)(2)(iM) 
§§773  20(b)(2)(M)  and 
§773  15(b)(3)(i)(B)(21    

r*) 

n 

n 

§773  15(31(3)  

§773  20 

§§773  20(3)  and  Ibi(l)   ... 

§773  20(b)       

§773  20(b)(3)  

§773  20(b)(2)(i')       

§773  20(b)(2)(i)     

§773  21   

§773  21    

(••*) 

§§773  2i(a)(ii  ttiru  (a)(5) 


b)(3) 


Previous  regulation 


§773  15(b)(3). 
§773  15(e) 

§773  15(b)(4). 

§§  773.15(b)(4)  and  (b)(4)(i)(B). 

§773.15(b){4)(i)(A) 

§773.15(b)(4)(i)(C) 

§773.15(b)(4)(i)(C)(7). 

§773.15(b)(4)(i)(C)(2). 

§773  15(b)(4)(ii). 

§773  15(b)(4)(ii)(A). 

§773  15(b)(4){ii)(B). 

§773  15(b)(4)(ii)(C). 

§§773.15(b)(1)  and  (b)(2) 

§§773. 15(b)(1)  and  (b)(2) 

§§773  15(b)(1)  and  (b)(2) 

§773  15(b)(2). 
§773  15(b)(2). 


§773  15(b)(1)(ii). 
§773.20(3)  and(b). 
§773  20(b)(1)(ii)(A). 
§773  20(b)(1)(ii)(B). 
§773  15(b)(1)(ii), 

§77315(0 
§773  15(C)(1). 

§773  20 

§§  773.20(a)  and  (b)(1)(i) 

§  773.20(b) 

§773  20(b)(2)(ii) 

§773  20(b)(1)(ii)(A). 

§773.20(b)(1)(ii)(A). 

§773  21 

§773  21 

§§  773.21(a)  and  (a)(1)  thru  (a)(4). 
§§  773.20(b)(2)  and  (b)(2)(i) 
§§773.20  and  773  21 
§773  20(0(2) 
§773  20(3) 

§773,21(3). 
§773  21(3) 

§773.20(0(2). 
§773.21 


§773 
§773 
§773 
§773 
§773 
§773 
§773 
§773 


20(C)(2). 

21(a)(2). 

21(a)(4) 

21(a)(1). 

21(a)(3). 

21(a)(3). 

21(b) 

21(b) 


§77321(b) 
§77321(b) 

§773  20(0(2). 
§773  24 
§773  24(3)(1). 
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Final  rule 

i 
— i— 

Proposed  rule 

Previous  regulation 

(a)  

(b)  

(c)  

§773.26   ... 

(a)  

(a)(1)  

(a)(2)  

(b)  

(c)  

(d)  

§773.27   ... 

(a)  

(a)(1)  

(a)(2)  

(b)  

(c)  

(c)(1)  

(c)(2)  

(c)(3)  

(c)(4)  

(c)(4)(i)  .. 
(c)(4)(ii)  . 
(c)(4)(iii) 

§773.28   ... 

(a)  

(b)  

(b)(1) 

(b)(12  .... 

(c)  

(d)  

(e)  

(f)  


§773.24(3)   §  773  24(a)(1) 

§773.24(3)   

§773.24(3)   §773.24(3)(1) 

§773.24(b)   § 773.24(b). 

§773.24(b)   § 773.24(b). 

§773.25(b)(2)  §773.24(b). 

§  773.25(b)(3)  §773  24(b). 

§773.24(d)   

§§  773.25(b)(1)  snd  (b)(2)  §§  773.25(b)(1)  3nd  (ii). 

(***)  

§773.25(0  §773.25(0(1) 

§773.25(c)(2)  §773  25(0(1) 

§773.25(0(2)   §773  25(0(1  )(i) 

§773.25(0(2)   §773.25(c)(1)(i). 

§773.25(0(3)   §773.25(0(2) 

§773.25(c)(3)(i)  §773.25(0(2) 

§773.25(0(i)(A)  §773.25(c)(2)(i)(A) 

§773.25(c)(i){B)  §773.25(c)(2)(i)(B) 

§773.25(c)(3)(i)(C)  §773  25(c)(2)(i)(C) 

§773.25(c)(3)(i)(D)  §773  25(c)(2)(i)(D) 

§773.25(c)(3)(i)(D)  §773.25(c)(2)(i)(D). 

§773.25(0(3)(i)(D)  §773  25(0(2)(i)(D) 

§773.25(c)(3)(i)(D)  §773  25(c)(2)(i)(D) 

§773.24(0) §773  24(0. 

§773.24(c)(1)   §773.24(0. 

§773.24(c)(2)   §773.24(d)(2)(i). 

§773.24(c)(2)   §773.24(d)(2)((). 

§773.24(c)(2)  §773.24(d)(2)(() 

§773.24(0(2) §773  24(d)(2)(() 

(•")  ■■ 

§773.24(c)(3)   §773  24(dX2)((i). 

§773.25(d)   §  773.24(d) 
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Final  Part  774 


Final  rule 

§774.1    

§7749   

(a)  

(b)  

§774.10   

§774.11    

(a)  

(a)(1)  

(a)(2)  

(a)(3)  

(a)(4)  

(b)  

(0  

(c)(1)  

(c)(2)  

(d)  

(e)  

(f)  

(f)(1) 

(0(2) 

(f)(3) 

(f)(3)(i)  

(«)(3)(ii)  

(g) 

§774.12   

(a)  

(b)  

(0  

(c)(1)  


Proposed  rule 


Previous  regulation 


§774.10 

(a)  

(b)   


(•*)  

§773.22  

§773.22(d)   

§773.15(b)(2)(i)  

§773.22(0  

§§774.13(e)  and  774.17(a)(2)  . 

§773.22(0  

§§  773.22(a)  and  773.25(d)  

§773.15(b)(3)(i)(D)  

§773.15(b)(3)(i)(D)(7)    

§773.15(b)(3)(i)(D)(2)   

§773.15(b)(3)(i)(E)  

§§773.17(k)and  773.25(d)  

§§773.15(b)(1)(i),     (b)(1)(i)(A). 
773.17(k). 

§773.17(k)  

§§773.25(d)   

§778.13(0(3)  

§778.13(c)(3)  

§§773.17(k)and  778.13(m)  

§§773.17(k)  and  773.24  

§§  773.17(h),  and  774.13(e) 

§773.17(h)   


(b)(1)(i)(B),     3nd 


§774.1 
§774.10, 

(a), 
(b). 

§774,11 

§773.15(b)(1) 
§773.15(b)(1) 
§773. 15(b)(1) 
§§773, 15(b)(1) 
§773  15(b)(1) 
§  773.22(d) 
§773,15(0(3) 
§773  15(b)(3) 
§773  15(b)(3) 
§773, 15(b)(3) 
§773  25(d). 


§773,25(d) 
§778  13(0 
§778  13(c) 


§773  17(h) 
§773  17(h) 


§§774.13(e)  snd  774  17(a)(2)  §774  17(3) 

§§774.13(e)  3nd  774.17(3)(2)  §774  17(3) 


and  773, 22(d) 
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(2) 
(3) 


ia 
(a 
la 
(a 

lb 

(C 

Id 
§  778  1 1 


Proposed  rule 


Previous  regulation 


§778  8   §778. 

(31       §  778 

lb)       §  778 

§  778  9   §  7^8 

§778 

I §778 


(1i 


§778 

§778 

l"  ■) 

§778 

§§778 

§778 

§778 

§778 


2)  ,  §§778 

§778 

§778 

§778 

§778 

§  '78 

§778 

§778 

§778 

§778 

§778 

§778 

§778 

§778 

§778 

§§778 

§778 

778  12   §§778 

§778 

§778 

§778 

§778 

§778 

§778 

§778 


Hi 
(2) 
(3) 

(4) 

(11 
(2) 
(3) 
(4i 
(5i 


(2i 
(3i 
(4i 
(5i 


78  13( 


§778  13   §778 

lai        §  778 

iai(  1  I  §  778 

(ai(2)  §  778 

iai(3)  §  778 

ibi        §  778 

ici        §778 

(d)       §  778 

§778  14   §778 

(3)       §§  778 

(a)(1)  §  778 

(a)(2)  - §  778 

lb!       §  778 

(b)(  1 )  §  778 

(b)(2)  §§  778 

(b)(3)  ,. §  778 

ib)l4)  §  778 

(bl(5)  §§  778 

(CI       §  778 

(C)(1)  §  778 

(C)(2)  § 778 

(C)(3)  §  778 


0      . 

0(a) 
0(b) 
3(01 
3(0) 
3(0) 
3(0) 
3(0) 


3(p)     

13(11  and  778  14(d) 
3 

3  

3(a)      

13(b)(1i  and  (b)(3)    , 

3(b)     

3(b)(1)  

3(b)(2)  

3(b)(3)  

3(bl(4)         

3(C)(3)        

3(c)(3)(i)      

3(c)(3)(ii)   

3(c)(3)(iii)   

3(c)(3)(v)  

3(c)(3)(iv)   

3(m)   

3(c)(1)  

3(c)(1)(r) 

13(c)(1)(ii)  and  (ni)    , 

3(cl(1)(iiil  

13(e),  (fj.  and  (g)  .... 

3(8)     

3(f)      

3(g)    

3(g)    

3(g)    

3(g)    

3(g)     

g) 

3(h) 

3(h)     

3(h)      

3(h)     

3(h)     

3(1)     

3(k)     

3(j)       

4 

14  and  778.14(aj  ,. 

4(a)(1)       

4(a)(2)  

4(b)     

4(b)(1) 

14(b)(1)  and  (b)(4) 

4(b)(2)  

4(b)(3)  

14(b)(4)  and  (b)(5) 
4(c) 

4(c)(1)  

4(c)(1)   

4(c)(1)   


§778  10 
§778  19(a) 
§778. 10(b). 


(1).  Ui.  and  (kj 


§§778  13(k)  and  778  14(d). 

778  13 

§778  13 

§77813(3) 

§778.13(b). 

§778  13(b) 

§778  13(b)(1) 

§77813(b)(2) 

§778. 13(b)(3) 
§778.13(0) 
§778  13(0 
§778  13(0 
§778  13(0 
§778  13(0 
§77813(0 

§77813(0 

§778. 13(c)(1) 

§§778.13(0(2)  and  (c)(3) 

§77813(0(3) 

§§778  13(d),  (e),  and(f) 

§77813(d). 

§778  13(e). 

§778  13(d)  and  (f). 

§778. 13(f)(1). 

§778  13(f)(1). 

§778  13(f)(1). 

§77813(f)(1) 

§778  13(f)(2)        . 

§§778  13(g),  (h),  (I),  and(j). 

§778  13(g) 

§77813(g) 

§778  13(g) 

§778  13(g). 

§77813(h) 

§778.130) 

§77813(1) 

§778  14 

§§778,14  and  778.14(a) 

§77814(a)(1) 

§778  14(a)(2). 

§  778.14(b) 

§77814(b)(1) 

§§778.14(b)(1)  and  (b)(4) 

§  778.14(b)(2) 

§  778.14(b)(3). 

§§778.14(b)(4)  and  (b)(5). 

§778  14(0. 

§778.14(0(1). 

§778.14(0(1). 

§778  14(c)(1). 
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Final  Part  842 


Final  njle 

Proposed  rule 

Previous  regulation 

§842.11: 
(e)(3)(i)  

oroDosed  to  be  removed 

684?  11(e)(3WiV 

Final  Part  843 

Final  mle 

Proposed  rule 

Previous  regulation 

§843.5  !  proposed  to  be  removed 

§843.11 

(g)  ... 

§843.13 
§843.21 

(a)  .... 
(a)(1) 
(a)(2) 

(b)  .... 


§8435 


§843.1 1(g)  §843  11(g). 

proposed  as  §846.14 §843  13 

§843.21   §843  21 

§843.21(3)   §843  21(a). 

§843.21(3)   §843  21(3). 

("•). 

§843.21(b)   §843.21  (b). 


(b)(1)  j  §843.21(b)(1)  §843  21(b)(1) 


(b)(2)  

(b)(3)  

(c)  

(c)(1)  

(c)(2)  

(c)(3)  

(d)  !  §§843.21(d)  and  (d)(1)(i) 

(e)  I  §843.21(d)(1)  


§843.21(b)(2)  §843  21  (b)(2) 

§§843.21  (d)(1)(li)  and  (d)(4)  §84321(d). 

§843.21(0  §843  21(0 

§843.21(0  §843  21(0(1) 

(•").  i 

("•).  I 

§84321(b). 

§843.21(d). 


(e)(1) 
(e)(2)  ... 

(f)  

(f)(1)  .... 
(f)(2)  .... 
(t)(2)(i) 
(t)(2)(ii) 
(f)(2)(iii) 

(t)(2)(iv)  I  §  843.21  (e)(2)(ii) 

(f)(2)(v)   I  (*") 

(g)  !  §843.21(f) §843.21(1) 


§843.21(d)(2)  §843  21(d). 

§ 843.21  (d)(2)(i)  §843.21(d). 

§843.21(6) §843  21(e) 

§843.21(e)(1)  §843  21(e)(1) 

§843.21(e)(2)  §843  21(e)(2) 

§ 843.21  (e)(2)(l)  §843  21(e)(2)(i). 

("*). 

§  843.21  (e)(2)(ii)  §843  21(e)(2)(ii). 

§843,21(e)(2)(ii). 
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Final  rule 

§846.1  is  unchanged 

§846.5  is  removed  

§846.12  is  unchanged 

§846.14  is  unchanged 

§846.17  is  unchanged 

§846.18  is  unchanged 
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Proposed  rule 

§846.1  §846,1 

§846.5  §846  5 

§846.12(3)   §846  12 

§846.12(b)   §846  14 

§846.12(0)  §848  17 

§846.12(d)   §846  18 


Previous  regul3tion 


Final  Part  847 


Final  rule 


Proposed  njle 


Previous  regulation 


Part  847 
§847.1    . 


(*"). 
1  §846.1. 
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§847  2  

(a)  §846  1 

(b)  §  773  22(d). 


(c) 
(d) 


(•••). 
('"). 


§847  11   §§846  11  and  846  11  (a) 

(a)  '. §846  11  (a)(1) 

(b)  §846  11(a)(2) 

(b)(1) ~ §846  11(a)(2)(i). 

(b)(2)  §  846  1 1  (a)(2)(h). 

(c)      §  846  1 1  (a)(3) 

§847  16  §846  16 

(a)  §846  16(a) 

(a)(1) §846  16(a)(1)(i) 

(a)(2) „ §846  I6(a)(i)(ii) 

(a)(3) §  846  16(a)(1  )(iiO. 

(a)(4) §846  16(a)(1)(iv). 

(a)(5) §846  16(a)(1)(v). 

(aH6) §846  16(a)(1)(vi) 

(b)  §846  16(a)(2) 

(C)  §846  16(b) 

(d)  ;  §846.16(0.  
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V.  What  General  Comments  Did  We 
Receive  on  the  Proposed  Rule  and  How 
Have  We  Addressed  These  Comments 
in  This  Final  Rule? 

A.  Withdraw  the  Proposal 

Several  commenters  suggested  that  we 
withdraw  the  proposed  rule  and  rewrite 
it  using  the  "precise  language  "  of  the 
Act.  We  appreciate  the  concerns  of  these 
commenters.  However,  section  501(b)  of 
the  Act  requires  that  we  adopt 
regulations  that  not  only  implement  the 
Act.  but  also  "are  written  in  plain, 
understandable  language."  Furthermore, 
the  courts  have  held  in  previous 
litigation  concerning  SMCRA  that  we 
have  a  duty  to  either  flesh  out  the 
requirements  or  explain  why  it  is 
unnecessary  to  do  so. 

A  commenter  recommended 
withdrawing  the  proposed  rule  because 
"the  added  burdens  are  not  justified  by 
the  rate  of  non-compliance,  which 
OSM's  own  figures  show  is  low."  The 
commenter  said  we  should  "simplify, 
rather  than  complicate,  the  permitting 
process  and  the  limited  non-compliance 
problems  that  do  exist."  The  low  rate  of 
noncompliance  is  partially  the  result  of 
the  ownership  and  control  and  AV'S- 
related  regulations  that  have  been  in 
force  since  1988.  Moreover,  in  this  final 
rule  we  are  simplifying  the  permitting 
process  to  clarify  the  scope  of  the 
review  and  who  is  eligible  for  a  permit 
under  section  510(c)  of  the  Act.  30 
U.S.C.  1260(c). 

A  commenter  said  the  proposed  rule 
must  be  withdrawn  because  it  does  not 


adequately  respond  to  or  incorporate 
comments  provided  in  response  to  the 
Advance  Notice  of  Proposed 
Rulemaking.  The  commenter  said  two 
organizations  sent  comments  to  OSM 
urging  that  OSM  retain  the  requirement 
that  imputes  primary  responsibility  for 
compliance  on  those  entities  which  own 
or  control  permit  applicants  and  have 
outstanding  unresolved  violations  of 
SMCRA  or  other  environmental  laws. 
The  commenter  said  the  agency's 
response  to  these  comments  has  been 
wholly  unsatisfactory. 

We  disagree.  1  he  commenter  asks  that 
we  devise  a  compliance  and  permit 
eligibility  scheme  that  the  court  has 
ruled  to  be  unlawful.  Under  NMA  v. 
DOl  /.  we  cannot  "block"  applicants 
under  section  510(c)  based  upon  the 
outstanding  violations  of  an  applicant's 
owners  and  controllers.  However,  we 
can  and  must  determine  responsibility 
for  outstanding  violations  and  use  all 
enforcement  provisions  available  under 
the  Act  to  achieve  compliance  from 
persons  responsible  for  outstanding 
violations.  Nothing  in  NMA  v.  DOI I  or 
NMA  v.  DO/ //changes  this  statutory 
requirement. 

The  same  commenter  also  said  the 
proposed  rule  fails  to  require  that  States 
(and  OSM  in  Federal  program  states) 
use  common  law  mechanisms  to 
disregard  corporate  forms  where 
applicants  seek  to  apply  for  permits  on 
behalf  of  owners  and  controllers  who 
would  be  barred  in  their  own  right. 
(Common  law  met:hanisms  exist 
independently  from  the  enforcement 


provisions  under  SMCRA  and  are 
always  available  for  a  regulatory 
authority's  use  when  circumstances 
warrant. 

The  same  commenter  also  said  the 
proposed  rule  fails  to  address  coal 
exploration  operations.  We  included 
coal  exploration  among  the  subjects  in 
our  solicitation  for  ideas  and 
suggestions  to  be  considered  in  the 
development  of  the  proposed  rule. 
States  opposed  requiring  review  under 
section  510(c)  of  SMCRA,  30  U.S.C. 
1260(c),  for  coal  exploration  permits. 
These  comments  persuaded  us  not  to 
address  coal  exploration,  in  the  context 
of  section  510(c),  in  this  nilemaking. 

B.  Compliance  With  the  Administrative 
Procedure  Act 

One  conunenter  claimed  that  we 
provided  no  explanations  for  the 
proposed  rule  and  that  we  thus  had 
violated  the  Administrative  Procedure 
Act  (APA)  by  denying  interested  parties 
the  opportunity  to  provide  meaningful 
comments.  Other  commenters, 
expressed  simileir  aPA  concerns. 

We  disagree  with  the  various 
criticisms  of  our  proposed  rule  with 
respect  to  the  APA.  First,  the  proposed 
rule  did  not  deny  interested  parties  the 
opportunity  to  provide  meaningful 
comment.  We  provided  the  proposed 
rule  language  and  an  extensive 
preamble,  explaining  the  subjects  and 
issues  involved.  We  received  103 
written  comments  on  the  proposed  rule, 
totaling  over  800  pages  of  comments. 
We  extended  the  comment  period  four 


times  in  response  to  requests  for 
extensions,  including  a  reopening  to 
accept  conmients  on  the  effects  of  the 
NMA  V.  DOI II  decision.  See  section  II 
of  this  preamble.  Before  the 
development  of  the  proposed  rule,  we 
provided  public  notice  of  our  intent  to 
propose  a  rule.  We  conducted  both 
informal  outreach  and  an  extensive 
formal  public  outreach  to  gather  ideas, 
suggestions,  and  concepts  to  consider  in 
the  development  of  the  proposed  rule. 
We  hosted  and  attended  meetings  with 
the  major  groups  of  parties  interested  in 
this  rulemaking.  Taken  together,  these 
activities  provided  more  than  sufBcient 
opportunity  for  input  into  this 
rulemaking.  Not  only  have  we  fully 
complied  with  the  APA,  we  actively 
reached  out  to  bring  all  affected  parties 
into  this  rulemaking  process. 

Commenters  said  the  proposed  rule  is 
a  radical  departure  from  past  ownership 
and  control  rules.  They  also  said  the  60- 
day  comment  period  was  "woefully 
inadequate"  to  allow  meaningful  public 
participation,  and  that  OSM's  advance 
pronouncement  that  no  extensions  of 
the  comment  period  would  be 
considered  was  arbitrary  and  capricious. 
In  fact,  we  extended  the  comment 
period  on  the  proposed  rule  three  times 
in  response  to  requests  for  extensions 
and  reopened  the  comment  period  to 
allow  for  comments  on  the  effects  of 
NMA  V.  DOI  II  on  the  proposed  rule. 
The  final  comment  period  totaled  140 
days. 

C.  Public  Participation 

Several  commenters  suggested  that 
citizens  should  have  rights  in  the 
permitting  process  and  related  matters. 
These  commenters  also  said  OSM 
should  expressly  allow  citizens  to 
petition  the  agency  to  take  enforcement 
action  where  citizens  have  a  reason  to 
believe  that  a  violation  exists,  whether 
or  not  the  State  regulatory  authority  has 
taken  action.  Another  commenter  also 
expressed  concerns  about  the  citizen 
complaint  process,  and  said  it  is 
important  that  citizens  continue  to  be 
part  of  the  SMCRA  process  so  that  they 
can  voice  concerns  about  inadequate 
data  collection  and  tracking  of  violators 
by  OSM. 

We  support  public  participation  in 
regulatory  processes,  as  required  by  the 
Act.  Citizens  have  the  right  to  voice 
their  concerns  regarding  any  aspect  of  a 
regulatory  program.  This  final  rule 
strengthens  public  participation  in 
processes  related  to  permit  eligibility 
determinations.  We  further  address 
public  participation  as  it  applies  to  this 
rulemaking,  in  our  responses  to 
comments  received  on  specific  sections 


of  the  proposed  rule.  See,  e.g.,  sections 
VI.M.  and  Y.  of  this  preamble. 

Further,  our  existing  regulations 
emphasize  the  role  of  the  public  under 
SMCRA.  The  provisions  for  public 
participation  in  permit  processing  were 
found  at  previous  30  CFR  773.13  and 
existing  30  CFR  part  775,  which 
includes  the  ability  of  persons  who  have 
an  interest  which  is  or  may  be  adversely 
affected  to  raise  ownership  and  control 
issues  during  the  permitting  process  and 
to  request  a  hearing  on  the  reasons  for 
a  permitting  decision.  Previous  30  CFR 
773.13  is  redesignated  30  CFR  773.6  in 
this  final  rule.  Additional  provisions 
pertaining  to  public  participation  and 
access  to  public  records  are  found  at 
existing  30  CFR  842.11,  842.12,  and 
842.16  and  final  §  843.21. 

We  eJso  made  AVS  available  to  the 
public  to  increase  public  access  to  the 
computer  system.  AVS  software  is 
provided  free  of  charge  and  can  be 
ordered  from  the  AVS  Office  in 
Lexington,  Kentucky,  by  calling,  toll- 
free,  1-800-643-9748.  The  software  can 
also  be  downloaded  from  the  AVS 
Office's  Internet  home  page  (Internet 
address:  http://www.avs.osmre.gov). 
Citizens  may  also  use  the  traditional 
method  of  visiting  Federal  and  State 
offices  to  view  application,  permit, 
violation,  ownership  and  control 
challenge,  and  enforcement  records. 

A  commenter  said  that  the  public 
often  has  important  information 
concerning  owmership  and  control  and 
that  the  Congress  was  ver\'  clear  in 
demanding  a  public  role  in 
administrative  and  judicial  processes, 
including  the  permitting  process. 
According  to  the  commenter,  the 
proposed  rule  reflects  a  limited,  insular, 
two-way  relationship  between  the 
regulatory  authority  (we)  and  the 
applicant  (you)  that  excludes  affected 
citizens  (us)  because  there  is  no 
pronoun  for  the  general  public. 

We  have  and  will  continue  to  ensure 
that  public  participation  is  considered 
in  all  facets  of  the  regulatory  program. 
We  heard  very  clearly  the  concerns 
expressed  during  the  public  outreach 
regarding  citizen  participation  in 
regulatory  processes.  To  the  extent 
possible,  we  address  those  concerns  in 
this  rulemaking.  We  are  always  willing 
to  accept  information  from  citizens 
which  may  bear  upon  our 
responsibilities,  or  the  responsibilities 
of  the  regulated  industry,  under  the  Act. 
Both  our  existing  regulations  and  the 
provisions  we  adopt  today  expressly 
require  us  to  consider  information 
provided  by  the  public,  when 
appropriate. 


D.  Oversight 

A  commenter  said  that  the  propo:^ 
has  serious  implications  for  the  Sta'      in 
terms  of  OSM's  oversight  of  permitting 
decisions  and  all  facets  of  the  regulator\- 
program.  The  commenter  said  States  are 
most  concerned  about  oversight 
expectations  in  the  quantity  of 
application  information  and  the  level  of 
detail  that  should  be  devoted  to 
investigations.  Two  commenters  asked 
what  oversight  States  can  expect  since 
AVS  will  not  make  permitting 
recommendations.  "The  same 
commenters  asked  if  oversight  will  be 
consistent  and  whether  States  will  be 
"taken  to  task"  over  their  permitting 
decisions  during  oversight.  In  contrast, 
another  commenter  said  the  proposed 
rule  will  result  in  inadequate  oversight 
because  OSM  plans  to  cease  providing 
permitting  recommendations.  Other 
commenters  said  oversight  should  be 
consistent  and  that  OSM  should  adopt 
uniform  review  criteria.  Two 
commenters  asked  whether  the 
oversight  reviews  required  for  this  final 
rule  would  be  left  to  the  OSM  regional 
offices.  These  commenters  suggested 
that  the  determinations  required  under 
the  proposed  rule  would  require  OSM  to 
give  discretion  and  flexibility  to  States. 

Our  oversight  obligations  under  the 
Act  and  regulations  will  not  diminish  as 
a  result  of  these  rules.  To  facilitate 
oversight  of  AVS.  OSM's  Directive  REG- 
8,  "Oversight  of  State  Regulator>' 
Programs,"  provides  that  OSM  will 
monitor  States'  responses  to  complaints 
and  requests  for  assistance  and  services 
and  each  year  will  review  a  sample  of 
one  or  more  specified  State  activities, 
including  permit  eligibility 
determinations.  We  prepare  an  oversight 
findings  report  for  each  review  and  the 
findings  report  is  summarized  in  the 
annual  report  for  each  State. 

Concerning  the  level  of  detail  that 
should  be  devoted  to  investigation,  in 
this  final  rule  we  leave  that  decision 
principally  to  the  regulator}'  authorities. 
We  are  not  adopting  specific  references 
to  investigations  in  part  773  in  these 
final  rules.  However,  we  expect  that 
regulatory  authorities  will  investigate 
when  circumstances  warrant. 

We  previously  provided  permit 
eligibility  recommendations  to.  among 
other  things,  assist  in  expediting  the 
States'  permitting  processes.  We  are 
aware  that  the  purpose  of  the 
recommendations  was  sometimes 
misinterpreted  as  a  mandate.  We  also 
know  that  many  States  benefitted  from 
the  recommendations  and  some 
expressed  their  appreciation.  However, 
the  States  now  possess  sufficient 
technology  as  well  as  familiarity  with 
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the  uses  of  the  information  in  the 
computer  system  that  they  no  longer 
require  permitting  recommendations 
See  further  discussion  of  this  point  in 
section  VI.E.  of  this  preamble. 

E.  Plain  Language 

"Shall"  Is  the  Language  of  the  Act 

We  received  numerous  comments  on 
the  use  of  plain  language  principles  in 
the  proposed  rule  and  our  failure  to  use 
the  word  "shall  "  Some  commenters 
argued  that  the  word  "shall"  is  the 
language  of  the  Act  and  that  no  other 
word  IS  sufficient  as  the  language  of 
command.  However,  the  guidance  on 
plain  language  principles  prohibits  use 
of  "shall"  in  rulemaking.  The 
Department  has  provided  two  guidance 
documents  on  plain  language.  Writ  nig 
User-Frwndlv  Regulations  and  Writing 
Readable  Regulations,  bv  Thomas  A 
Murakowski.  The  regulations  in  this 
final  rule  are  consistent  with  plain 
language  principles.  We  use  "must" 
instead  of  "shall"  as  the  language  of 
command.  Where  the  Act  or  regulations 
provides  for  a  mandatorv'  action,  we  use 
"must."  Where  previous  regulations 
used  "shall"  to  indicate  a  future  action, 
we  use  "will."  When  an  action  is  not 
mandator^',  we  use  "may."  e.xcept  that 
the  use  of  "may  not."  is  equivalent  to 
d  mandatory  prohibition. 

Changing  "shall"  to  "may"  Undermines 
Mandator*  Enforcement  of  the  Act 

Manv  commenters  said  that  changing 
"shall"  to  "may"  undermines 
mandator}-  enforcement  under  the  Act 
and  that  "may"  is  an  unacceptable 
substitute.  Some  of  the  commenters  said 
the  change  gives  regulatory  authorities 
the  option  not  to  enforce  the 
regulations. 

The  absence  of  the  word  "shall"  does 
not  compromise  obligations  under  our 
regulations  or  the  obligations  of  the 
States  and  the  industrv  to  comply  witii 
the  Act  and  regulator*'  requirements.  To 
the  contrary',  we  believe  using  the  wfird 
"shall"  creates  confusion  in  the  minds 
of  readers  We  are  not  alone  in  this 
belief.  In  his  book.  Pkun  English  for 
LoHTers.  Richard  C.  Wvdick,  Prnfes.sor 
of  Law  at  the  University  of  ("alifornia  at 
Davis,  has  this  to  sav  about  the  word 
"shall": 

When  you  draft  rules  *    '    *  be  precise  in 
using  words  of  authority.'    '    '  The  biggest 
troublemaker  is  shall  Sometimes  lawyers  use 
it  to  impose  a  duty:  "The  defendant  shall  file 
an  answer  within  30  days.*    '    ''Other 
times  lawyers  use  it  to  express  future  action 
("the  lease  shall  terminate  '    *    *")  or  even 
an  entillemeni  ("the  landlord  shall  have  the 
right  to  inspect  *   *   *").  Drafting  experts 
have  identified  several  additional  shades  of 
meaning  shall  can  carry.  To  make  matters 


worse,  many  lawyers  do  not  realize  how 
slippery  shall  is.  so  they  use  it  freely, 
unaware  of  the  booby  Traps  they  are  laying 
for  their  readers  *    *    *   In  recent  years  *    *    ' 
manv  U.S.  drafting  authorities  have  come 
around  to  the  British  Commonwealth  view: 
don't  use  shall  for  any  purpose — it  is  simpiv 
too  unreliable.' 

In  the  proposed  rule,  we  used  the 
words    must."  "will."  and  "may."  We 
were  cognizant  of  the  effect  of  these 
words  in  each  instance  they  were  used. 
In  this  final  rule,  we  consistently 
employed  the  following  principles  with 
respect  to  "must,"  "will."  and  'may." 


We  use  the  word 


to  indicate  that 


must  an  action  is  manda- 
tory 

will    I  an  action  will  occur  in 

the  future.  . 

may  ,  an  action  could  occur. 

but  IS  not  manda- 
tory 

may  not     not  taking  the  speci- 

I      tied  action  is  man- 
I      datory 

Any  change  in  meaning  that  the 
reader  mav  perceive  because  we  used 
the  words  in  the  table  is  due  solely  to 
the  former  use  of  the  imprecise  word 
"shall"  to  indicate  that  an  action  must, 
will,  or  may  occur. 

Plain  Language  Attempt  is  Unsuccessful 

Several  commenters  said  our  attempt 
to  use  plain  language  principles  in  the 
proposed  rule  was  unsuccessful  and 
inconsistent  with  President  Clinton's 
|une  1.  1998.  memorandum.  The 
commenters  also  claimed  that  we  failed 
to  follow  the  recommendations  of  the 
Federal  Register  Document  Drafting 
tiinuibook  because  we  used  more  than 
three  paragraph  levels  within  a  section. 
The  commenters  said  we  should  create 
more  sections  instead  of  using  more 
than  three  paragraph  levels. 

Our  use  of  plain  language  principles 
in  the  proposed  rule  was  consistent 
with  the  President's  [une  1.  1998, 
memorandum.  However,  we 
acknowledge  that  the  proposed  rule  did 
not  fiillv  conform  with  plain  language 
principles.  This  final  rule,  more  fully 
uses  plain  language  principles. 

Most  notably,  in  this  final  rule,  we 
reorganized  parts  773  and  portions  of 
parts  774  and  778  to  accommodate 
fuller  u.se  of  plain  language  principles. 
We  divided  lengthy  sections  into 
smaller,  more  numerous  but  more 
concise,  sections:  eliminated  duplicate 
provisions;  streamlined  provisions, 
incorporated  tables;  and  eliminated 

'  Richard  C.  Wvdick.  Plain  English  for  Lawyers. 
Durham.  lOTH.  pp  65-67 


excessive  paragraph  levels  within 
sections.  The  guidance  provided  to  us 
regarding  plain  language  is  not  optional. 
Rather,  we  are  expected  to  adhere  to  the 
guidance,  unless  specific  circumstances 
allow  for  variance  within  the  rule 
language  structure. 

Use  of  Pronouns 

Several  commenters  expressed 
concern  over  our  use  of  pronouns  in  the 
proposed  rule.  Some  of  these 
commenters  said  that  the  use  of  "we" 
and  "you"  is  confusing.  These 
commenters  also  said  that  "you"  should 
always  mean  the  person  to  whom  the 
regulation  applies  because  industry  will 
claim  that  "you"  only  means  the 
applicant  and  that  all  other  uses  of 
■you"  are  irrelevant.  Other  commenters 
said  the  use  of  plain  language  implies 
that  there  are  only  two  sides  represented 
in  the  regulations — industry  and 
regulators — and  that  there  is  no  pronoun 
used  to  represent  citizens. 

The  guidance  documents  on  plain 
language  that  we  previously  cited  in  this 
section  of  the  preamble  provide  explicit 
instructions  on  the  use  of  personal 
pronouns.  According  to  the  guidance, 
the  use  of  personal  pronouns 
"straightens  out  sentences  and  saves 
words."  As  with  the  preferred  use  of 
"shall."  we  must  use  pronouns  in  our 
regulations  unless  we  are  avoiding  a 
grammatical  fracture  or  redundancy,  or 
to  make  a  distinction  between  or  among 
the  subjects  that  make  up  "we"  or 
"you." 

We  acknowledge  that  our  use  of 
pronouns  in  the  proposed  rule 
sometimes  may  have  been  confusing. 
We  eliminate  that  confusion  in  this  final 
rule.  Within  the  Department's 
restrictions,  we  alwavs  use  "we"  to 
mean  OSM  and  the  State  regulator^' 
authorities,  unless  otherwise  stated.  We 
always  use  "you"  to  mean  whoever 
must  comply  with  the  regulation. 
Therefore,  "you"  almost  always  means 
an  applicant  or  permittee,  as  applicable. 
For  example,  when  we  use  the  phrase, 
"you.  the  applicant."  it  clarifies  that 
"vou"  means  "the  applicant"  whenever 
"vou"  appears  in  the  provisions  of  that 
section. 

We  elected  not  to  define  "we  '  or 
"you"  generically  in  these  regulations 
because  the  antecedent  for  these 
pronouns  varies  in  our  regulations. 
Instead,  we  specified  the  meaning  of 
"we"  or  "you"  in  each  section  of  this 
final  rule.  As  more  of  our  regulations  are 
converted  to  plain  language,  we  will 
incorporate  greater  use  of  "we"  and 
"you." 

A  commenter  called  the  use  of 
pronouns  an  informal,  quasi- 
conversational  stvle.  This  commenter 


also  said  our  use  of  "you"  and  "we" 
does  not  conform  to  the  guidance  in  the 
Federal  Register  Document  Drafting 
Handbook. 

Our  use  of  "we"  and  "you"  conforms 
to  the  guidance  in  the  Federal  Register 
Document  Drafting  Handbook.  For 
example,  the  Handbook  says  we  must 
use  "you"  to  designate  "whoever  must 
comply."  {October  1998  Revision  at 
MRR-1)  This  is  how  we  used  "you"  in 
the  proposed  rule  and  how  we  use  it  in 
this  final  rule. 

F-  Other  General  Comments 

A  commenter  expressed  concern  that 
the  proposed  rule  will  result  in  permit- 
specific  eligibility  determinations 
instead  of  entity  or  company-specific 
eligibility  determinations  and  that  this 
result  is  a  step  backward.  Permit 
eligibility  is  inherently  application  or 
permit  specific  because  violations  are 
specific  to  a  particular  operation.  The 
permit  block  sanction  of  section  510(c) 
applies  only  to  the  extent  that  a  person 
remains  responsible  for  that  violation. 

A  commenter  claimed  that  the 
proposed  rules  establish  complex 
processes  for  determining  eligibility  and 
meeting  information  disclosure 
requirements.  The  commenter  also 
claimed  that  "owners"  and 
"controllers"  are  newly  created 
categories  that  would  be  targeted  for 
novel  enforcement  tools  such  as 
"blocking  permits  where  a  permit 
applicant  is  an  owner  or  controller  of  an 
operation  with  an  outstanding 
violation,"  "permanent  ineligibility"  for 
a  permit,  "special  permit  conditions," 
and  "joint  and  several  liability  for 
violations  of  permits  to  an  extent  not 
contemplated  by  the  Act." 

The  review  process  and  eligibility 
determination  are  not  complex  and,  in 
fact,  have  been  simplified  in  this  final 
rule.  A  regtilatory  authority  will  review 
applicant,  operator,  and  ownership  or 
control  information;  permit  history 
information;  and  compliance 
information  to  arrive  at  an  eligibility 
determination  under  section  510(c)  of 
the  Act,  30  U.S.C.  1260(c).  A  finding  of 
permit  eligibility  is  the  end-product  of 
a  regulatory  authority's  review  under 
section  510(c)  of  the  Act,  30  U.S.C. 
1260(c).  This  final  rule  also  attempts  to 
make  information  disclosure 
requirements  clearer  by  organizing  the 
requirements  for  providing  applicant, 
operator,  and  ownership  and  control 
information;  permit  history;  property 
interests;  and  violation  information  into 
separate,  more  easily  understood 
sections.  An  applicant  also  may  certify 
as  to  which  parts  of  this  information 
already  in  AVS'are  accurate  and 
complete.  See  final  §  778.9(a). 


We  disagree  that  "owners"  and 
"controllers"  are  newly  created 
categories.  These  designations  are 
clearly  anticipated  under  section  510(c) 
of  SMCRA,  30  U.S.C.  1260(c),  which 
uses  the  phrase  "owned  or  controlled." 
We  also  disagree  that  the  final  rule 
creates  "novel  enforcement  tools."  We 
are  not  adopting  the  provisions 
concerning  joint  and  several  liability  or 
special  permit  conditions.  Under  the 
final  rule,  the  section  510(c)  permit 
block  sanction  applies  only  to  the  extent 
authorized  under  NMA  v.  DOI I  and 
NMAy.DOIII. 

Commenters  said  they  agreed  with 
OSM  that  "scofflaws"  should  not  be 
allowed  to  abandon  one  mining 
operation  with  imcorrected  violations 
and  uncompleted  reclamation  only  to 
obtain  permits  for  new  operations 
"through  subterfuge  or  abusive 
manipulation  of  corporate  entities." 
However,  the  commenters  said,  AVS 
relied  upon  massive  information- 
gathering  and  mechanical  name-linking 
and  that  this  approach  caused 
paperwork  delays  for  legitimate 
operators.  The  commenters  claimed  the 
proposed  rule  would  not  reduce  the 
burdens  for  legitimate  operators  "to  any 
significant  level"  and  that  it  "does 
violence"  to  a  number  of  established 
legal  principles  and  threatens  new 
confusion,  delays,  and  litigation. 

We  disagree  tnat  our  regulations  cause 
either  massive  information-gathering  or 
delays  in  permitting  for  legitimate 
operators.  Fiulher,  in  NMA  v.  DOI  II,  the 
court  ruled  that  we  and  the  States  may 
require  information  from  permit 
applicants  in  excess  of  the  information 
requirements  specifically  stated  in  the 
Act  so  long  as  the  information  is 
necessary  to  ensure  compliance  with  the 
Act.  Id.,  \77  F.3d  at  9.  The  information 
requirements  in  this  final  rule  are, 
necessary  to  ensure  compliance  with  the 
Act,  including  the  permit  block  sanction 
of  section  510(c). 

A  commenter  expressed  appreciation 
for  OSM's  efforts  to  propose  regulations 
that  are  consistent  with  NMA  v.  DOI  I. 
Ilovvover,  the  commenter  said  the 
proposed  rule  appears  more 
cumbersome  and  burdensome  than  the 
previous  regulations,  would  require 
much  additional  effort  to  administer, 
and  may  detract  from  enstiring  good 
reclamation  in  the  field. 

Ouj  principal  goal  in  this  rulemaking 
is  to  adopt  revised  or  new  regulations 
that  improve  oiu-  implementation  of 
SMCRA  and  with  NMA  v.  DOI  I  and 
NMA  V.  DOI  II.  We  have  streamlined 
procedures  and  reduced  burdens  to  the 
extent  that  we  could  do  so  while  still 
retaining  our  ability  to  fully  implement 
the  permit  block  sanction  of  section 


510(c).  We  relied  upon  the  input  of 
many  sources,  including  our  State 
partners,  in  developing  the  proposed 
and  final  rules.  We  disagree  that  the 
changes  in  our  regulations,  will  detract 
from  or  inhibit  good  reclamation.  On  the 
contrary,  we  believe  the  provisions  that 
allow  a  regulatory  authority  to  better 
know  an  applicant  will  contribute  to  a 
more  accurate  forecast  of  whether  an 
applicant,  as  a  permittee,  will  be  able  to 
complete  its  reclamation  and  other 
statutory  and  program  obligations. 

Several  commenters  expressed 
concern  that  the  changes  in  the 
proposed  rule  represent  a  weakening  of 
the  Federal  rules  and  appeared  to  give 
unauthorized  options  to  regulatory 
authorities  relative  to  required 
enforcement  actions.  Some  opposed  the 
proposed  rule  changes  because,  they 
said,  SMCRA  requires  OSM  and  the 
States  to  take  enforcement  action  against 
every  violation,  that  is,  "when  you  see 
a  violation,  you  write  a  violation." 
These  commenters  asserted  that  SMCRA 
has  a  mandatory  enforcement  system 
that  does  not  allow  discretion  when 
considering  enforcement  actions.  We 
agree  that  violations,  when  known  to  a 
regulatory  authority,  must  be  cited. 
Nothing  in  this  rulemaking  alters  that 
principle. 

Several  commenters  asserted  that  the 
proposed  rule  weakens  Federal 
protections,  undercuts  those  State 
requirements  that  may  exceed  Federal 
requirements,  and  allows  owners  and 
controllers  to  engage  in  sham  business 
arrangements  to  contravene  section 
510(c)  of  SMCRA.  We  believe  this  final 
rule  strengthens  the  ability  of  regulatory 
authorities  to  take  a  variety  of  actions 
both  inside  and  outside  the  permitting 
process  to  ensure  compliance  with 
SMCRA.  The  rule  strengthens  the 
information  disclosure  requirements  for 
applicants  and  operators.  It  also  clarifies 
the  post-permit  issuance  obligations  of 
regulatory  authorities  and  permittees 
with  respect  to  submitting  new 
information,  updating  AVS,  and  other 
matters.  It  also  emphasizes  other 
enforcement  provisions  that  may  be 
used  if  applicants,  permittees,  operators, 
and  other  persons  subject  to  the 
regulations  fail  to  comply.  Taken 
together,  these  revisions  not  only  clarify 
and  emphasize  oiu"  ability  to  enforce 
section  510(c),  30  U.S.C. 'l260(c),  but 
other  SMCRA  provisions  as  well. 

Another  commenter  said  the  proposed 
rule  would  not  adequately  address  the 
regulatory  gap  left  by  the  appeals  court 
decision  in  NMA  v.  DOI  I.  The 
commenter  claimed  the  industry  has 
used  the  gap  to  continue  to  profit  from 
past  non-compliance  of  contract  miners. 
The  commenter  said  the  proposed  rule 
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would  not  require  States  to  use  all 
available  procedures  to  bar  owners  and 
controllers  from  receiving  new  permits 
or  to  prosecute  them.  We  disagree.  The 
permit  eligibility  criteria  and  related 
procedures  in  the  final  rule  are  as 
restrictive  as  the  rationale  in  the  S'MA 
V  DO/ /and  //decisions  will  allow 

A  commenter  said  the  proposal  fails 
to  address  how  to  prevent  new  permit- 
related  damage  by  entities  who  are 
owned  or  controlled  by  violators  since 
section  510(c)  of  SMCRA  can  no  longer 
be  used.  The  commenter  stated  that, 
instead  of  lowering  compliance 
requirements,  regulatory-  authorities 
should  adjust  performance  bonds  to 
address  the  risk  of  default  on 
reclamation  obligations.  This  final  rule 
does  not  reduce  compliance 
requirements  Furthermore,  section 
509(a)  of  the  Act  and  30  CFR  800  14(b) 
already  require  that  the  amount  of  the 
bond  be  sufficient  to  assure  completion 
of  the  reclamation  plan  if  the  work  has 
to  be  performed  by  the  regulatory 
authoritv  in  the  event  of  forfeiture. 

VI.  In  What  Sections  Did  We  Propose 
Revisions,  What  Specific  Comments  Did 
We  Receive  on  Them,  and  How  Have 
We  Addressed  These  Comments  in  This 
Final  Rule? 

A  Section  701.5 — Definitions 

We  proposed  to  make  several  changes 
to  our  regulator.'  definitions.  We 
intended  that  the  proposed  changes 
would  result  in  clearer  and  more  useful 
regulatory  definitions  One  commenter 
said  the  definitions  were  satisfactorv*  as 
proposed.  Based  upon  our  review  of  the 
comments  and  further  deliberation,  we 
modifi.'  most  of  the  proposed  definitions 
in  this  final  rule  Each  proposed 
definition  is  discussed  below. 
Comments  on  a  proposed  definition  and 
modifications  adopted  in  this  final  rule 
are  included  in  the  discussion  of  each 
proposed  definition 

Applicant/Violator  System  or  AV'S 

We  proposed  to  revise  the  definition 
for  Applicqnt/Violator  Systpm  or  AVS 
and  to  move  the  definition  to  §  701.5. 
We  received  no  comments  on  the 
proposed  definition.  The  final  rule 
modifies  the  proposed  definition  to 
clarify'  that  AV'S  assists  in  implementing 
the  Act.  It  is  clearlv  not  the  only  tool  we 
use  to  implement  the  purposes  of  the 
Act.  AVS  is  among  several  automated 
systems  and  other  mechanisms  that  we 
rely  upon  to  assist  in  implementing  the 
Act  We  modified  the  final  definition  to 
remove  any  potential  confusion  (m  this 
point. 


"Control  or  controller"  and  "Chvn. 
Owner,  or  Ownership" 

Section  510(c)  of  SMCRA.  30  U.S.C. 
1260(c).  provides  that  a  surface  coal 
mining  permit  will  not  be  issued  when 
a  surface  coal  mining  operation  "owned 
or  controlled  by  the  applicemt  '  is 
currently  in  violation  of  SMCRA  or 
other  laws  pertaining  to  air  or  water 
quality.  However,  the  Act  does  not 
define  the  phrase  "owned  or 
controlled."  We  first  defined  the  phrase 
in  the  1988  "ownership  or  control"  rule. 
53  FR  38868  (October  3,  1988).  In  that 
rule,  the  concepts  of  ownership  and 
control  were  defined  together  through  a 
series  of  statuses  or  relationships  under 
which  OSM  would  either  "deem"  or 
"presume"  ownership  or  control.  See, 
e.^  .  previous  §  773.5.  In  the  proposal 
underlying  this  final  rule,  we  proposed 
to  define  "ownership"  and  "control" 
separately,  eliminate  presumptions  of 
ownership  or  control,  and  provide 
examples  to  support  the  proposed 
definitions  of  ownership  and  control. 
See  proposed  §§  778.5(a)  and  (b). 

After  the  close  of  the  comment  period 
for  the  proposed  rule,  the  D.C.  Circuit 
issued  its  decision  in  NMA  v.  DOI II. 
177  F.3d  1  (DC.  Cir.  1999).  The  court 
struck  down  two  of  the  six 
presumptions  of  ownership  or  control  in 
our  previous  ownership  or  control 
definitions  at  30  CFR  773.5,  and  upheld 
two  of  the  six.  The  court  did  not  address 
the  remaining  two  presumptions  or  the 
categories  of  "deemed"  ownership  or 
control,  since  these  provisions  were  not 
c:hallenged.  The  court's  ruling  on 
presumptions  had  no  direct  effect  on 
our  proposed  definitions  of  ownership 
and  control,  since  we  had  already 
proposed  to  eliminate  all  presumptions 
of  ownership  or  control,  including  those 
invalidated  by  the  court.  Like  the 
proposal,  this  final  rule  does  not  contain 
rebuttable  presumptions. 

The  court  also  upheld  our  ability  to 
denv  permits  based  on  indirect 
ownership  or  control.  We  retained  a 
similar  provision  in  this  final  rule. 
However,  since  the  ability  to  deny 
permits  based  on  indirect  ownership  or 
control,  or  "downstream"  relationships, 
pertains  more  to  how  the  definitions  are 
applied  than  to  the  definitions 
themselves,  we  addressed  the 
applicability  of  the  court's  holding  in 
the  discussion  of  permit  eligibility 
determinations  in  section  VI. E.  of  this 
preamble.  At  this  point,  however,  we 
note  that  this  final  rule  continues  our 
prior  ability  to  deny  permits  based  on 
both  direct  ownership  or  control  and 
indirect  ownership  or  control  through 
intermediary  entities  We  also  retained 
the  ability  to  ascertain  ownership  or 


control  at  all  levels  of  a  corporate  chain 
through  any  combination  of 
relationships  establishing  ownership  or 
control  under  the  definitions  we  adopt 
today.  For  example,  if  Company  A  owns 
Company  B  under  our  definition  of 
ownership.  Company  A  also  owns  all 
entities  and  operations  which  Company 
B  owns  or  controls,  and  so  on. 

In  this  final  rule,  we  retained  the 
basic  approach  and  substance  of  the 
proposed  rule.  However,  based  on 
comments,  guidance  from  the  court,  and 
further  deliberation,  we  made  certain 
modifications  which  clarify  the  scope 
and  applicability  of  the  definitions  and 
examples. 

We  moved  the  definitions  and 
examples  from  proposed  §  778.5  to  final 
§  701.5.  This  will  improve  the 
organization  by  having  all  of  our 
definitions  in  one  section;  this 
modification  also  emphasizes  the 
general  applicability  of  the  definitions 
throughout  30  CFR  parts  773,  774,  and 
778  and  §  843.21  of  our  regulations 
(except  as  noted  otherwise).  We  also 
modified  the  defined  terms,  from 
"ownership"  and  "control  '  to  "own, 
owner,  or  ownership"  and  "control  or 
controller'',  to  clarify  that  the 
definitions  encompass  all  forms  of  the 
words  "own"  and  "control,"  including 
both  the  verb  and  noun  forms. 

We  retained  the  approach  of  defining 
ownership  and  control  separately,  to 
emphasize  that  section  510(c)  uses  the 
disjunctive  phrase  "owned  or 
controlled."  This  is  significant  in  that 
section  510(c)  requires  permit  denials 
when  the  applicant  either  owns  or 
controls  an  operation  with  current 
violations.  We  moved  the  proposed 
examples  of  ownership  or  control  to 
follow  one  of  the  categories  of  control — 
see  final  paragraph  (5)  of  the 
definition — since  the  examples  are  more 
appropriately  viewed  as  examples  of 
control,  rather  than  ownership.  In  this 
final  rule,  the  examples  are  used  to 
indicate  when  a  person  may,  but  does 
not  necessarily,  have  "the  ability,  alone 
or  in  concert  with  others,  to  determine, 
indirectly  or  directly,  the  manner  in 
which  a  surface  coal  mining  operation 
is  conducted.  '  Since  the  focus  of  the 
inquiry  is  on  who  controls  an  entity  or 
mining  operation,  in  this  preamble  we 
use  the  phrase  "examples  of  control"  to 
refer  to  this  regulatory  provision.  Thus, 
our  final  definition  of  control  contains 
categories  of  "deemed"  control 
(paragraphs  (1)  through  (5))  and 
examples  of  control  (paragraphs  (5)(i) 
through  (5)(vi)). 

Our  final  definition  of  "owtj,  owner, 
or  ownership"  is  largely  the  same  as  our 
proposed  definition  of  "ownership," 
except  that  we  moved  the  "general 


partner"  criterion  from  this  definition  to 
the  definition  of  "control  or  controller" 
in  final  §  701.5  and  eliminated  the 
phrase  "or  having  the  right  to  use, 
enjoy,  or  transmit  to  others  the  rights 
granted  under  a  permit."  We  also  added 
language  to  clarify  that  the  final 
definition  does  not  apply  to  ownership 
of  real  property,  such  as  under  final 
§  778.13  of  this  rule  and  30  CFR 
§  778.15  of  the  existing  rule.  The  final 
definition  of  "own,  owner,  or 
ownership"  includes  being  a  sole 
proprietor  or  possessing  or  controlling 
in  excess  of  50  percent  of  the  voting 
seciu-ities  or  other  instruments  of 
owmership  of  an  entity  (i.e.,  majority 
ownership).  We  added  the  term 
"controlling"  based  on  the  reality  that 
sometimes  persons  who  do  not 
technically  own  stock  (or  other 
instruments  of  ownership)  nonetheless 
have  the  ability  to  control  the  stock, 
either  by  holding  the  voting  rights 
associated  with  the  stock  or  other 
arrangement  with  the  owner  of  record. 
Under  this  definition,  if  the  predicate 
facts  are  present — i.e.,  a  person  is  a  sole 
proprietor  or  majority  shareholder — 
then  the  person  is  an  owner.  Our 
rationale  for  the  greater  than  50  percent 
threshold  is  explained  below  in  our 
responses  to  comments.  Also,  while  a 
sole  proprietor  is  subsumed  within  the 
category  of  majority  ownership,  we 
decided  to  retain  that  criterion  for  the 
sake  of  clarity.  We  also  reiterate  that  the 
definition  we  adopt  today  encompasses 
both  direct  ownership  and  indirect 
ownership  through  intermediary 
entities.  Thus,  if  Company  A  owns  51 
percent  of  Company  B,  and  Company  B 
owns  51  percent  of  Company  C, 
Company  A  owns  Company  C. 
However,  if  Company  A  owns  49 
percent  of  Company  B,  and  Company  B 
owns  51  percent  of  Company  C, 
Company  A  does  not  own  Company  C, 
since  Company  A  does  not  own 
Company  B.  In  simunary,  if  an  entity 
owns  another  entity,  it  also  owns  all 
entities  the  other  entity  owns  or 
controls. 

We  defined  "control  or  controller"  in 
terms  of  a  series  of  specific  relationships 
and  statuses,  which  are  individually 
enumerated,  rather  than  the  more 
general  definition  of  control  in  the 
proposal.  In  our  experience,  since  we 
first  promulgated  definitions  of 
ownership  and  control  in  1988,  the 
relationships  and  statuses  identified  in 
the  "deemed"  portion  of  the  definition 
(paragraphs  (1)  through  (5))  will  always 
constitute  control,  assuming  the 
predicate  facts  are  true.  For  example,  if 
someone  is  a  permittee,  that  fact  alone, 
without  further  inquiry,  demonstrates 


control  imder  the  definition.  By 
contrast,  in  the  examples  of  control 
listed  in  paragraphs  (5)(i)  through  (5)(vi) 
of  the  definition,  even  if  the  predicate 
facts  are  true,  that  person  may  or  may 
not  be  a  controller,  depending  on  the 
particular  circumstances.  Thus,  a  20 
percent  shareholder  of  a  corporation 
may  be  a  controller,  but  only  if  that 
person  also  has  "the  ability,  alone  or  in 
concert  with  others,  to  determine, 
indirectly  or  directly,  the  maiuier  in 
which  a  surface  coal  mining  operation 
is  conducted."  See  final  paragraph  (5)  of 
the  definition.  We  provide  the  examples 
to  identify  statuses  and  relationships 
which,  in  our  experience  since  1988, 
often  indicate  actual  control.  Regulatory 
authorities  and  the  regulated  industry 
should  consider  the  examples,  and  any 
other  relevant  factors  or  information,  in 
meeting  their  responsibilities  under  this 
final  rule.  However,  we  stress  that  these 
examples  do  not  give  rise  to  a 
presumption  of  control  and  do  not 
necessarily  constitute  control.  Finally, 
as  with  our  definition  of  "owtj,  owner, 
or  ownership" ,  the  definition  of  "control 
or  controller''  we  adopt  today 
encompasses  both  direct  control  and 
indirect  control  through  intermediary 
entities.  For  example,  if  Company  A 
controls  Company  B,  Company  A  also 
controls  all  entities  which  Company  B 
owns  or  controls. 

Consistent  with  the  view  expressed  in 
the  preceding  paragraph,  we 
incorporated  some  of  the  proposed 
examples  into  the  deemed  categories  of 
control  because  the  person  will  always 
be  a  controller  if  the  predicate  facts  are 
true.  For  example,  we  decided  to  move 
the  examples  encompassing  permittees 
and  operators  from  the  proposed 
examples  to  the  "deemed"  portion  of 
the  final  definition.  We  also  moved  the 
"general  partner  in  a  partnership  ' 
criterion  from  the  proposed  definition  of 
"owmership"  to  the  final  definition  of 
"control  or  controller."  Finally,  based 
on  comments,  guidance  from  the  court 
decisions,  and  further  deliberation,  we 
added  two  new  examples  of  control.  See 
final  examples  (5)(iii)  and  (5)(iv). 

One  other  general  point  we  emphasize 
is  that  our  definition  of  'control  or 
controlled'  includes  the  ability  to 
control  as  well  as  the  exercise  of 
control.  The  reason  is  simple:  The 
failure  to  exercise  one's  ability  to 
control  in  order  to  prevent  or  to  abate 
violations  is  as  damaging  to  the 
environment  or  as  dangerous  to  the 
public  as  actively  causing  violations.  As 
such,  paragraph  (5)  of  the  definition 
specifically  provides  that  those  who 
have  the  ability  to  determine  the  manner 
in  which  a  surface  coal  mining 
operation  is  conducted,  not  just  those 


who  actually  exercise  control,  are 
encompassed  within  our  final  definition 
of  "control  or  controller."  When  we  use 
the  term  "actual  control"  in  this 
preamble,  we  are  referring  to  both  the 
exercise  of  control  and  the  ability  to 
control. 

Comments  on  the  Proposed  Definition 
of  "Ownership" 

A  commenter  said  the  Congress 
intended  that  new  permits  should  not 
be  issued  to  an  applicant  who  has  an 
ownership  relationship  to  a  violation. 
The  commenter  said  the  proposed  rule 
appears  to  make  owTiership  irrelevant. 
The  commenter  suggested  that  all 
references  to  control  should  also 
include  references  to  ownership.  The 
thrust  of  the  comment  is  that 
"ownership  alone,  or  control  alone,  are 
sufficient  to  impute  responsibility.  " 
Another  commenter  said  that  proposed 
§§  778.5(b)(1)  and  (b)(2)  refer  to 
"owner  "  and  "controller"  separately  as 
though  they  have  different  meanings, 
while  proposed  §  778.5(a)  defines 
"owner  or  controller"  without 
distinguishing  between  the  two. 

We  agree  that  an  applicant's 
ownership  of  an  operation  with  a 
current  violation,  standing  alone, 
renders  the  applicant  ineligible  for  a 
permit  under  section  510(c)  of  the  Act. 
30  U.S.C.  1260(c).  As  explained  above, 
because  section  510(c)  uses  the 
disjunctive  phrase  "owned  or 
controlled"  (emphasis  added),  we 
retained  our  proposed  approach  of 
defining  ownership  and  control 
separately  to  give  independent  meaning 
to  the  two  terms.  This  is  significant  in 
that  section  510(c)  requires  permit 
denials  when  the  applicant  either  owns 
or  controls  an  operation  with  current 
violations.  In  the  proposal,  we  made  it 
clear  that  either  ownership  or  control  of 
operations  with  violations  could  form 
the  basis  of  a  permit  denial.  See,  e.g., 
proposed  §§  773.15(b)(3)(i)(A)  and  (B): 
773.16(a).  When  appropriate,  this  final 
rule  references  ownership  and  control 
concepts  together  to  emphasize  tht 
statutory'  requirement  of  section  51U(c). 
Also,  we  clarified  that  the  exair.ples 
pertain  to  control,  and  not  to  ownership. 

This  final  rule  emphasizes  that  the 
scope  of  permit  denials  under  section 
510(c)  does  not  depend  solely  on  the 
presence  of  control.  Mere  ownership, 
without  control,  can  provide  a  basis  for 
a  permit  denial.  As  such,  a  person  who 
is  an  owner  under  the  definition  we 
adopt  today  cannot  successfully 
challenge  such  ownership  by 
demonstrating  a  lack  of  ability  to 
control.  The  only  way  to  successhillv 
challenge  ownership  is  to  demonstrate 
that  the  predicate  facts  indicating 
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ownership  are  not  true,  i  e  .  the  person 
IS  not  a  sole  proprietor  or  majority 
shareholder 

The  same  commenter  said  that  the  10 
percent  threshold  of  ownership  in 
section  507  of  the  Act.  30  U.S.C.  1257. 
should  also  be  the  threshold  of 
ownership  under  our  definition 
because,  under  certain  circumstances. 
10  percent  ownership  "gives  effective 
control  to  an  entity."  Another 
commenter  agreed,  making  the  same 
argument  relative  to  section  507  of  the 
Act.  30  f  S.C   1257  The  commenter 
claims,  in  substance:  (1)  The  greater 
than  50  percent  threshold  is  "too 
restrictive  for  any  meaningful 
application"  of  SMCRA  provisions;  (2) 
few.  if  any.  coal  companies  have  a  50 
percent  owner;  and  (3)  owners  of 
substantial  means  in  the  company 
should  be  on  notice  of  their  ownership 
obligations  to  encourage  compliance 

We  disagree  that  the  greater  than  50 
percent  threshold  is  too  restrictive  and 
that  the  10  percent  threshold  referenced 
in  section  507  of  the  Act.  30  U.S  C 
1260(c).  is  appropriate.  As  noted,  the 
Act  does  not  define  the  term  "owned  " 
Congress,  in  using  that  term,  did  not 
indicate  if  it  meant  partially  owned  or 
wholly  owned  Thus,  arguments  can  be 
made  that  as  little  as  a  few  shares  of 
stock  all  the  way  to  100  percent 
ownership,  or  anywhere  in  between, 
should  constitute  ownership,  We 
adopted  the  greater  than  50  percent 
threshold  because  greater  than  50 
percent  ownership  will  usually  confer 
control  However,  we  emphasize  that  a 
regulator\'  authority  need  not 
demonstrate  actual  control  to  deny  a 
permit  based  on  our  definition  of 
ownership 

We  agree  that  even  as  little  as  10 
percent  ownership  may  constitute 
effective  control  of  an  entity  Indeed,  in 
striking  down  our  previous  presumption 
of  ownership  or  control  based  on  10 
through  50  percent  ownership  of  an 
entity,  the  court  of  appeals,  in  NMA  v. 
DO!  n.  noted  that  as  little  as  10  percent 
ownership  "may.  under  specific 
circumstances,  confer  control.*    *    *" 
177  F.3d  at  6-7.  As  such,  we  adopted 
the  10  through  50  percent  criterion  as  an 
example  which  mtiv  constitute  control. 
See  final  paragraph  (5)(iii).  For 
ownership  of  50  percent  or  less,  it  is 
appropriate  to  tie  such  ownership  to 
control.  Under  paragraph  (5)  of  the 
definition  of    control  or  controller,"  a 
regulaton,'  authority  attempting  to 
sustain  a  finding  of  control  based  on  10 
through  50  percent  ownership  must  also 
demonstrate  that  that  person  has  the 
ability  to  determine  the  manner  in 
which  mining  is  conducted.  At 
paragraph  (5)(iii),  we  also  introduced 


the  concept  of  "relative  percentage"  of 
ownership  as  an  example  of  possible 
control  For  example,  a  person  may  own 
onlv  20  percent  of  an  entity,  but  may 
nonetheless  be  the  greatest  single  owner 
of  the  entity  In  that  context,  what  may 
seem  like  a  relatively  small  percentage 
of  ownership  may  in  fact  confer  actual 
control  Finally,  while  we  note  that  less 
than  10  percent  ownership  is  not  likely 
to  confer  c:ontroI,  if  a  10  percent 
shareholder  does  in  fact  control  an 
entity,  the  applicant  is  required  to 
identify'  the  person  in  a  permit 
application  Also,  in  identifying  owners 
or  controllers  which  are  not  disclosed 
by  the  applicant,  a  regulatory  authority 
has  leewav  under  paragraph  (5)  of  the 
control  definition  to  establish  that  even 
such  minimal  ownership  constitutes 
control 

A  commenter  suggested  that  we 
change  the  portion  of  the  proposed 
definition  of  "ownership"  regarding 
percentage  of  ownership  to  "more  than 
50  percent  or  controlling  interest  in  the 
stock."  In  substance,  this  commenter 
believes  that  a  controlling  interest  of 
less  than  50  percent  is  sufficient  to 
impute  ownership 

We  disagree.  The  final  definition  of 
ownership  includes  "possessing  or 
controlling  in  excess  of  50  percent  of  the 
voting  securities  or  other  instruments  of 
ownership  of  an  entity."  A  person  must 
own  or  control  greater  than  50  percent 
of  the  instruments  of  ownership  in  order 
to  fall  within  our  definition  of 
ownership  If  a  person  is  the  greatest 
single  owner,  but  owns  less  than  50 
percent,  that  is  an  indicator  of  actual 
control  under  paragraph  (5)(iii)  of  our 
definition  of  control  or  controller,  but  it 
does  not  constitute  ownership  under 
this  final  rule. 

Several  commenters  suggested  that  we 
delete  the  last  part  of  the  proposed 
definition:  "or  having  the  right  to  use, 
enjov,  or  transmit  to  others  the  rights 
granted  under  a  permit."  These 
commenters  said  that  the  phrase  could 
"result  in  improper  interpretations"  by 
regulatory  authorities.  Alternatively, 
they  agreed  that  it  is  urmecessary 
because  it  is  clear  that  an  owner 
possesses  these  rights.  We  agree  with 
the  latter  comment.  Therefore,  we 
removed  the  phrase  from  the  final 
definition  of  "own.  owner,  or 
ownership" 

A  commenter  said  that  the  proposed 
definition  of  ownership  was  "without 
any  consistent  context."  and  that,  "(fjor 
the  purposes  of  section  510(c). 
ownership  means  one  thing — ownership 
of  the  mine  operation."  The  commenter 
continued:  "The  definition  here  does 
not  even  reference  |al  mine  operation." 
Another  commenter  said:  "(tjhese 


paragraphs  do  not  specify  'owner  or 
controller'  of  what:  no  operation  is 
referred  to  in  this  section,  only 
violations." 

We  disagree  that  the  proposed 
definition  was  without  consistent 
context.  However,  we  modified  the 
proposed  definition  of  "ownership"  for 
the  sake  of  simplification.  Our 
definitions  of  ownership  and  control  are 
not  restricted  to  the  implementation  of 
section  510(c):  rather,  as  explained 
above,  the  definitions  also  relate  to  the 
permit  application  requirements  of 
section  507  and  its  implementing 
regulations.  As  such,  while  the 
definitions  are  of  obvious  importance  to 
our  implementation  of  section  510(c), 
we  see  no  particular  reason  to  define 
ownership  or  control  exclusively  in 
terms  of  that  one  section  of  the  Act.  At 
the  same  time,  our  definition  of 
ownership  is  fully  consistent  with 
section  510(c). 

As  explained  in  more  detail  in  section 
VI. F.  of  this  preamble,  we  disagree  with 
the  argument  that  ownership  of  an 
entity  does  not  equate  to  ownership  of 
that  entity's  surface  coal  mining 
operations.  Indeed,  this  argument  was 
advanced  and  rejected  in  NMA  v.  DOI 
II.  Under  this  final  rule,  as  well  as  our 
previous  rules,  if  a  parent  company 
owns  or  controls  a  subsidiary,  the 
parent  company  is  also  a  de  facto  owner 
or  controller  of  the  subsidiary's 
operations.  The  commenter's  statement 
that  under  section  510(c)  ownership 
means  ownership  of  the  mine  operation 
begs  the  question:  What  does 
"ownership"  mean?  We  answered  that 
question  by  adopting  a  definition  of 
"own,  owner,  or  ownership"  in  this  final 
rule.  We  chose  to  define  the  term  and 
apply  it  in  a  manner  which 
encompasses  both  direct  ownership  and 
indirect  ownership  through 
intermediary  entities. 

Finally,  a  commenter  suggested,  in 
substance,  that  we  add  "may"  to  the 
definition  of  "ownership"  to  clarify  that 
the  proposed  factors  do  not  always 
constitute  ownership.  We  decline  to 
adopt  this  commenter's  suggestion.  Our 
final  definition  of  "own,  owner,  or 
ownership"  comprises  only  two  specific 
circumstances,  which  always  constitute 
ownership.  If  the  predicate  facts  are 
true,  then  the  person  is  an  owner.  As 
such,  there  is  no  need  to  add  "may"  to 
the  definition. 

Comments  on  the  Proposed  Definition 
of  'Control" 

Our  final  definition  of  control 
includes  five  categories  of  persons  who 
are  deemed  to  be  controllers.  Four  of  the 
five  categories  were  proposed  as 
examples  of  ownership  or  control;  we 


will  address  comments  on  the  proposed 
examples  in  the  relevant  section  below. 

The  one  category  that  was  not 
proposed  as  an  example  is  paragraph  (5) 
of  the  final  control  definition,  which 
identifies  as  controllers  those  persons 
"having  the  ability,  alone  or  in  concert 
with  others,  to  determine,  indirectly  or 
directly,  the  manner  in  which  a  surface 
coal  mining  operation  is  conducted," 
We  modified  and  adopted  this  criterion 
fi-om  paragraph  (b)(2)  of  the  definition  of 
control  in  proposed  §  778.5.  This 
provision  is  carried  forward,  in 
substance,  from  the  "deemed"  portion 
of  our  definition  at  previous  §  773.5.  In 
addition  to  the  specific  factors 
establishing  control — e.g.,  being  a 
permittee,  operator,  etc. — it  is  important 
to  retain  a  general  category  which 
allows  regulatory  authorities  and  the 
regulated  industry  to  identify  persons 
who  have  the  ability  to  control  a  surface 
coal  mining  operation,  regardless  of 
their  official  title,  label,  or  status.  This 
will  also  allow  regulatory  authorities  to 
consider  specific  facts  pertaining  to  a 
relationship — such  as  the  existence  of 
personal  relationships,  informal 
agreements,  and  the  mining  histories  of 
the  parties  in  question — in  determining 
whether  control  is  present.  In  the 
absence  of  such  a  provision,  persons 
could  easily  use  creative  titles  or 
business  arrangements  to  evade 
regulation. 

Several  commenters  objected  to  the 
repeated  use  of  the  term  "controller"  in 
the  proposed  rule  language.  They  said 
the  use  of  the  term  "controller"  is  a  new 
term  or  concept  that  represents  an 
expansion  of  OSM's  authority  under 
section  510(c)  of  SMCRA,  30  U.S.C. 
1260(c).  Two  of  these  commenters  asked 
that  we  define  "controller"  in  §  701.5  or 
stop  using  the  term  in  the  regulations. 
Other  commenters  noted  that  the 
proposed  rule  uses  the  terms 
"owrnership"  and  "control"  several 
times  before  defining  them  in  §  778.5. 
Several  of  these  commenters  preferred 
that  the  term  be  eliminated  but  said  that 
if  it  is  used,  it  should  only  refer  to  an 
applicant. 

We  agree  that  "control"  should  be 
defined  in  §  701.5;  for  the  reasons  stated 
above  we  adopted  this  modification. 
Also,  while  the  proposed  definition  of 
"control"  encompassed  the  noim  form 
of  the  word — "controller" — we  modified 
the  defined  term  to  control  or  controller 
to  remove  any  confusion.  The 
modifications  we  adopted  add  to  the 
clarity  of  the  definition. 

The  term  "controller,"  as  used  in  the 
proposal  and  this  final  rule,  is  not  a  new 
term  or  concept.  The  statuses  and 
relationships  which  constituted  control 
and  the  examples  of  control  in  the 


proposed  rule  were  largely  imported 
from  the  valid  portions  of  our  previous 
regulations.  This  final  rule  carries 
forward  many  of  the  control  concepts 
contained  in  the  valid  portions  of  our 
previous  regulations  and  the  proposal. 
Further,  as  previously  noted,  since 
"control"  is  not  defined  in  the  Act,  it  is 
important  for  us  to  define  the  term  so 
that  we  may  adequately  implement 
section  510(c)  and  other  sections  of  the 
Act.  We  also  disagree  that  "controller" 
should  be  used  to  refer  only  to  an 
applicant.  Persons  other  than  applicants 
routinely  own  or  control  mining 
operations.  To  arbitrarily  restrict  the 
definition  only  to  applicants  would 
circtimvent  the  plain  meaning  and 
intent  of  the  Act. 

Various  commenters  said  the 
proposed  definition  of  "control"  was 
inconsistently  used,  over-broad, 
ambiguous,  and  inherently 
contradictory.  These  commenters  also 
said  the  proposed  definition 
contradicted  the  proposed  definition  of 
"ownership,"  expanded  the  base  for 
assignment  of  potential  liabilities,  and 
exceeded  statutory  authority.  These  and 
other  commenters  also  suggest  that  the 
proposed  definition  was  vague,  and  that 
the  final  definition  should  be  clear  and 
concise.  One  cormnenter  said  the 
vagueness  of  the  proposal  dooms  its 
application  as  unlawful  because  it  fails 
to  provide  fair  notice  of  what  is 
expected  prior  to  any  sanctions  or 
deprivation  of  rights.  Another 
commenter  echoed  the  objection  stating 
that  because  the  proposed  definition  of 
"control"  is  vague,  it  could  mean  delays 
in  permitting,  as  well  as  penalties  and 
other  sanctions,  for  failure  to  disclose 
all  controllers  in  applications.  The 
commenter  said:  "Before  the  applicant 
is  subjected  to  this  sanction,  it  should 
be  afforded  an  ample  and  complete 
opportimity  to  understand,  clearly  and 
concisely,  the  types  of  entities  and 
relationships  that  OSM  expects  to  be 
disclosed  when  the  applicant  submits 
its  application." 

We  disagree  with  these  commenters. 
First,  we  are  well  within  our  statutory 
authority  to  define  the  terms  ownership 
and  control,  which  are  not  defined  in 
the  Act.  Our  final  definition  of  "control 
or  controller''  is  reasonable  and  fully 
consistent  with  SQction  510(c)  of  the 
Act,  30  U.S.C.  1260(c),  as  well  as  the 
two  rulings  of  the  D.C.  Circuit  in  the 
NMA  litigation.  Second,  as  stated 
previously,  the  definition  is  logical, 
consistent,  and  well  supported  by  our 
experience  implementing  SMCIL^  since 
its  enactment  in  1977.  Also,  this  final 
rule  substantially  improves  upon  the 
proposal  in  terms  of  conciseness  and 
clarity.  We  find  nothing  "inherently 


contradictory' "  about  either  the  proposal 
or  the  final  rule. 

Also,  this  final  nile  does  not  expand 
"the  base  for  assignment  of  potential 
liabilities,"  as  the  commenters  assert.  As 
we  stress  throughout  this  preamble,  the 
ownership  or  control  definitions  and 
permit  eligibility  aspects  of  this  rule  do 
not  purport  to  hold  a  person  personally 
liable  for  another  person's  violations. 
Rather,  the  definitions  of  ownership  or 
control  are  relevant  to,  among  other 
things,  the  information  submission 
requirements  for  applicants  and 
permittees,  the  section  510(c) 
compliance  review  obligations  of 
regulatory  authorities,  regulatory- 
authorities'  findings  of  ownership  and 
control,  and  challenges  to  ownership  or 
control  listings  or  findings.  Despite  the 
view  of  some  commenters,  denial  of  a 
permit  does  not  equate  to  personal 
liability.  True,  the  ownership  and 
control  information  we  receive  may 
assist  us  in  initiating  enforcement 
actions  under  SMCRA,  but  that  is 
entirely  consistent  with  and  appropriate 
under  the  Act.  Indeed,  the  NMA  v.  DOI 
II  court  expressly  upheld  our  right  to 
require  submission  of  information 
"needed  to  ensure  compliance  with  the 
Act.  "  177F.3dat9. 

One  of  the  commenters  said  the 
proposed  definition  of  "control  "  is 
inconsistent  with  the  way  control 
information  is  used  to  determine  permit 
eligibility.  The  commenter  also  asked 
whether  a  controller  controls  the 
operation  as  a  whole,  or  just  a  part  of 
an  operation. 

There  is  no  precise  correlation 
between  the  permit  information 
disclosure  requirements  of  the  final  rule 
and  the  section  510(c)  permit  eligibihty 
determination  required  under  final 
§  773.12.  That  is,  the  Act  and  our 
regulations  require  the  submission  of 
specific  information,  which  the  D.C. 
Circuit  has  ruled  cannot  form  the  basis 
of  our  permit  eligibility  determinations. 
For  example,  while  we  must  still  require 
certain  information  pertaining  to 
persons  who  own  or  control  the 
applicant,  we  may  no  longer  routinely 
consider  that  information  in  the  section 
510(l)  permit  eligibility  process. 
However,  we  have  no  authority  to  delete 
information  disclosure  requirements 
imposed  by  other  sections  of  the  Act. 
Furthermore,  the  information  required 
by  the  Act  and  this  final  rule  is 
pertinent  to  other  statutory^  obligations 
beyond  permit  eligibility 
determinations,  such  as  enforcement 
actions,  including  individual  civil 
penalty  assessments. 

With  regard  to  whether  a  controller 
controls  the  entire  operation,  or  just  a 
portion  thereof,  the  answer  is  twofold. 
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For  the  most  part,  the  persons  identified 
in  the  deemed  portion  of  the  definition 
(paragraphs  (1)  through  (5)).  as  well  as 
the  examples  of  control  m  paragraphs 
(5)(i)  through  (vi).  will  control  the  entire 
operation  However,  we  recognize  that 
some  persons  will  have  control  over  a 
significant  aspect  of  an  operation,  but 
not  necessarily  the  entire  operation.  In 
light  of  this  reality,  and  in  response  to 
several  comments,  we  modified  the 
proposal  in  key  respects.  As  to  the 
information  submission  requirements  in 
final  §  778.11(c)(5).  we  now  allow 
applicants  to  identify  the  "portion  or 
aspect  of  the  surface  coal  mining 
operation"  which  their  owners  and 
controllers  own  or  control.  Further,  in 
the  final  challenge  procedures  at 
§§  773.25  through  773.28.  we  allow 
persons  to  challenge  their  alleged 
ownership  or  control  "of  an  entire 
surface  coal  mining  operation,  or  any 
portion  or  aspect  thereof."  These 
requirements  and  procedures  will  allow 
regulatory  authorities  to  link  the  proper 
persons  to  violations,  as  intended  by 
section  510(c).  and  allow  persons  to 
challenge  an  ownership  or  control 
listing  or  finding  by  demonstrating  that 
thev  do  not  own  or  control  a  particular 
portion  or  aspect  of  the  operation  In  our 
view,  this  approach  properly  takes  into 
account  the  reality  of  ownership  and 
control  relationships  in  the  coal  mining 
industry. 

Another  commenter  said  the  central 
focus  in  identifying  control 
relationships  should  remain  "the 
capability  of  an  entity  to  direct  or  affect 
the  compliance  status  of  the  operations 
and  activities  of  the  nominal  applicant. 
i.e.,  to  direct  which  reserves  are  to  be 
mined,  to  design  or  control  the  manner 
of  operation,  to  direct  the  flow  of  coal, 
etc."  We  agree  that  these  are  important 
factors  in  determining  control;  they  are 
encompassed  in  paragraph  (5)  of  the 
final  definition  of  control. 

A  commenter  noted  that  the  proposed 
definition  included  those  who  "own. 
manage,  or  supervise"  and  asked  if  it  is 
our  "intent  to  require  the  listing  of  mine 
management  personnel  responsible  for 
day-to-day  operating  decisions  at  a 
mine."  The  commenter  said  that  "these 
are  the  people  most  often  responsible 
for  the  causation  and  abatement  of 
violations." 

The  final  definition  of  "control  or 
controUei''  does  not  include  the  phrase, 
"own.  manage,  or  super\'ise."  We  also 
did  not  adopt  the  proposed  example 
relating  to  persons  who  direct  the  day- 
to-day  business  of  the  surface  coal 
mining  operation.  See  proposed 
§  778.5(a)(2).  If  these  persons  are 
controllers,  they  will  be  covered  under 
final  paragraph  (5)  of  the  definition.  We 


do  not  necessarily  disagree  with  the 
commenter  that  mine  management 
personnel  are  "the  people  most  often 
responsible  for  the  causation  and 
abatement  of  violations."  However, 
these  persons  may  not  always  be 
controllers  of  a  surface  coal  mining 
operation.  Instead,  the  controllers  may 
be  the  persons  who  direct  mine 
management  personnel.  Nonetheless, 
depending  on  the  size  of  a  company,  the 
number  of  operators  and  employees  at  a 
site,  or  the  delegation  of  authority 
within  a  company,  mine  management  or 
other  personnel  may  in  fact  have  the 
abilitv  to  determine  the  manner  in 
which  a  surface  coal  mining  operation 
is  conducted.  The  initial  onus  is  on  the 
applicant  to  identify  its  owners  or 
controllers,  consistent  with  the  final 
definitions.  See  final  §  778.11(c)(5). 
Regulatory  authorities  then  have  the 
authority  to  identify  owners  or 
controllers  who  might  not  have  been 
disclosed.  See  final  §  774.11(f). 

A  commenter  objected  to  what  the 
commenter  called  an  "ability  to  control 
standard  '  The  commenter  suggested 
that  the  standard  should  be  actual 
control  and  not  ability  to  control  or 
influence.  As  explained  above,  we 
retained  the  "ability  to  control"  concept 
at  paragraph  (5)  of  the  final  definition  of 
"control  or  controller."  In  our  view,  it 
is  the  power  or  authority  to  control,  and 
not  the  exercise  of  control,  which  is  the 
prirnarv  determinant  of  "actual 
control  "  As  previously  explained, 
when  we  use  the  term  "actual  control" 
in  this  preamble,  we  are  referring  to 
both  the  exercise  of  control  and  the 
ability  to  control.  The  failure  to  exercise 
one's  ability  to  control,  when  such 
control  could  be  exercised,  in  order  to 
prevent  or  to  abate  violations  is  of  the 
same  nature  as  an  action  causing  a 
violation. 

We  also  note  that  we  removed  the 
term  "influence"  from  the  definition  of 
control.  However,  one  of  the  examples 
of  control  refers  to  persons  who 
contribute  capital  or  other  working 
resources  and  substantially  influence 
the  conduct  of  a  surface  coal  mining 
operation.  This  example  is  discussed 
below 

The  same  commenter  also  said  that 
the  ability  to  control  should  be  limited 
to  the  elements  of  an  agency 
relationship  "established  between  the 
applicant  and  other  persons."  We 
disagree  that  "control"  should  be  so 
narrowly  defined.  The  definition  we 
adopt  today  includes  relevant  agents  of 
an  applicant  or  permittee  and  all  other 
persons  who  can  determine  the  manner 
in  which  a  surface  coal  mining 
operation  is  conducted.  Our  definition 
IS  reasonable  and  consistent  with 


section  510(c)  of  SMCRA,  30  U.S.C. 
1260(c). 

A  commenter  suggested,  in  substance, 
that  we  add  "may"  to  the  definition  of 
"control"  to  clarify  that  the  factors  in 
the  proposed  definition  do  not  always 
constitute  control.  As  stated  above,  our 
final  definition  of  "control  or 
controller''  consists  of  a  series  of 
statuses  or  relationships  which  always 
constitute  control  (paragraphs  (1) 
through  (5)),  and  a  series  of  examples  in 
paragraphs  (5)(i)  through  (5)(vi)  which 
mav  constitute  control.  Use  of  the  word 
"may"  is  appropriate  when  referring  to 
the  examples  of  control  in  paragraph  (5), 
but  it  would  be  inappropriate  in  the 
other  portions  of  the  definition,  since 
the  identified  statuses  and  relationships 
will,  and  do,  constitute  control  in  all 
cases. 

Comments  on  the  Proposed  Examples  of 
(Ownership  or)  Control 

The  proposed  rule  provided  excmiples 
of  ownership  or  control.  See  proposed 
§  778.5(a).  In  this  final  rule,  we 
modified  the  proposed  examples  and 
moved  them  to  the  definition  of 
"control  or  controller''  to  emphasize 
that  they  are  more  properly  viewed  as 
examples  of  control,  not  ownership.  The 
examples  now  pertain  only  to  paragraph 
(5)  of  the  definition,  which  refers  to  a 
"person  having  the  ability,  alone  or  in 
concert  with  others,  to  determine, 
indirectly  or  directly,  the  manner  in 
which  a  siuface  coal  mining  operation 
is  conducted."  With  respect  to  the 
conduct  of  surface  coal  mining 
operations,  this  criterion  is  the  essence 
of  "control."  Thus,  when  we  refer  to 
"examples  of  control,"  we  are  referring 
to  the  examples  enumerated  in 
paragraphs  (5)(i)  through  5(vi)  of  the 
final  control  definition.  The  list  of 
examples  is  not  exhaustive;  a  regulatory 
authority  retains  flexibility  to  consider 
any  and  all  facts  or  circumstances 
which  may  indicate  that  a  control 
relationship  exists. 

General  Comments  on  the  Proposed 
Examples  of  Control 

A  commenter  suggested  that  we  adopt 
the  first  sentence  in  proposed  paragraph 
(a):  "This  part  applies  to  any  person 
who  engages  in  or  carries  out  mining 
operations  as  an  owner  or  controller," 
but  not  adopt  any  of  the  eight  proposed 
examples.  The  commenter  said  we 
should  eliminate  the  examples  and,  "in 
the  spirit  of  primacy,"  leave  it  up  to  the 
regulatory  authorities  to  determine  who 
is  an  owner  or  controller.  The 
commenter  said  the  list  of  examples 
contains  broad,  vague,  and  potentially 
confusing  definitions,  and  that 
"definitions  for  'ownership'  and 
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'control'  at  [proposed]  §  778.5(b)(1)  and 
(2)  provide  [regulatory  authorities  with] 
sufficient  guidance." 

We  agree  that  the  definitions  of  "own, 
owner,  or  ownership"  and  "control  or 
controller"  stand  alone,  but  the 
examples  are  useful  for  both  the 
regulated  industry  and  regulatory 
authorities  to  consider  in  determining 
who  may  be  controllers  under  paragraph 
(5)  of  the  final  definition  of  control.  We 
derived  the  examples  from  our 
experience  in  implementing  SMCRA 
since  1977  and  from  comments  received 
on  the  proposed  rule.  We  see  no  reason 
not  to  pass  on  the  benefit  of  our 
experience,  via  the  examples  of  control, 
to  persons  who  have  responsibilities 
under  this  final  rule.  We  also  note  that 
regulatory  authorities  providing 
comments  on  the  proposed  examples  of 
control  did  not  raise  concerns  regarding 
State  primacy. 

A  commenter  said  that  GSM  proposed 
eight  categories  of  "conclusively 
deemed  'owners  or  controllers.' "  The 
commenter  argued  that  "no  manager  or 
supervisor  other  than  the  mine  manager 
[should]  be  considered  a  controller." 
Finally,  the  conmienter  also  asserted 
that  requiring  permittees  to  notify  the 
regulatory  authority  imder  proposed 
§  774.13(e)  each  time  there  was  a  change 
in  personnel  or  in  the  ownership  or 
control  structure  would  impose  a 
significant  burden. 

As  explained  above,  we  clarified  that 
the  examples  at  paragraphs  (5)(i) 
through  (vi)  of  the  final  control 
definition  do  not  conclusively  establish 
control,  hi  addition,  we  did  not  adopt 
proposed  §  774.13(e),  which  would  have 
required  updates  of  certain  information, 
including  changes  of  officers  and 
directors,  under  the  requirements  for 
permit  revisions.  Instead,  we  adopted  a 
notification-only  process  in  final 
§  774.12  that  is  not  subject  to  the 
application,  notice,  and  public 
participation  requirements  for  permit 
revisions.  We  disagree  with  the 
conmienter's  assessment  that  only  a 
mine  manager  should  be  considered  a 
controller;  other  managers  and 
supervisors  may  well  be  controllers, 
depending  on  their  responsibilities  and 
conduct.  Neither  do  we  agree  that  the 
mine  manager  is  always  a  controller. 
The  definition  we  adopt  today 
reasonably  identifies  persons  who 
control  a  surface  coal  mining  operation. 

The  same  commenter  expressed 
concern  regarding  OSM's  attempt  to 
distinguish  between  employees  of 
mining  operations  and  those  who 
engage  in  or  carry  out  mining 
operations.  The  commenter  said  its  own 
"participatory  management  style"  has 
"  "pushed  down'  responsibility  for  many 


activities,  including  reclamation  and 
environmental  compliance,  to  the 
lowest  possible  level." 

A  business  entity  is  free  to  adopt  any 
management  model  it  desires.  However, 
persons  meeting  the  definition  of 
ownership  or  control  cannot  escape 
their  responsibilities  under  the  Act 
simply  because  they  choose  unique 
management  styles  or  "push  down" 
their  responsibilities  to  lower 
management  levels.  As  explained  above, 
the  lower  level  employees  to  whom  the 
conunenter  refers  will  not  routinely  be 
"controllers"  under  the  regvdatory 
definition.  However,  if  these  employees 
do  in  fact  have  the  ability  to  determine 
the  manner  in  which  mining  is 
conducted,  then  they  have  ^e  authority 
and  responsibility  normally  accorded  to 
higher  level  managers.  In  such  cases, 
they  should  be  held  accountable  to 
exercise  their  authority  and  execute 
their  responsibilities  in  ensuring  that 
mining  and  reclamation  are  conducted 
in  accordance  with  the  requirements  of 
the  permit.  However,  the  fact  that 
subordinate  employees  may  exercise 
control  does  not  allow  higher  level 
managers,  who  have  the  ability  to 
control  those  employees,  to  escape  their 
status  as  controllers. 

A  commenter  said  that  "the  'control' 
parameters  exceed  the  scope  of  SMCRA 
and  violate  the  spirit,  if  not  the  letter, 
of  [NMA  V.  DOII],  by  allowing  OSM  to 
expand  'ownership  and  control'  beyond 
the  plain  meaning  and  common  legal 
interpretation  of  those  terms." 

We  disagree.  We  adopted  limited  and 
succinct  definitions  of  "control  or 
controller''  and  "own,  owner,  or 
ownership,"  which  are  consistent  with 
section  510(c)  and  other  provisions  of 
the  Act.  Also,  neither  the  final 
definition  of  "control  or  controller''  nor 
the  supporting  examples  violates  the 
D.C.  Circuit's  rulings  in  N\4A  v.  DOI I 
or  NMA  V.  DOI  II.  In  NMA  v.  DOI  I,  the 
court  did  not  invalidate  the  definition  of 
ownership  or  control  itself,  just  the 
application  of  the  definition  in  the 
permit  eligibility  context.  NMA  v.  DOI 
I,  105  F.3d  at  694.  The  NMA  v.  DOI  II 
court  did  rule  specifically  on  our 
previous  definition,  but  only  in  terms  of 
our  use  of  rebuttable  presumptions. 
NMAv.DOIII,  177  F.3d  at  5-7.  hi  this 
final  rule,  we  eliminated  the  use  of 
rebuttable  presumptions.  Further,  the 
court  did  not  rule  on  any  of  the  deemed 
categories  of  ownership  or  control, 
including  paragraph  (a)(3)  of  the 
definition  at  previous  §  773.5,  which 
defined  owoiership  or  control,  among 
other  things,  as:  "[hjaving  any  other 
relationship  which  gives  one  person 
authority  directly  or  indirectly  to 
determine  the  maimer  in  which  an 


applicant,  an  operator,  or  other  entity 
conducts  surface  coal  mining 
operations."  We  retained  the  substance 
of  the  previous  (a)(3)  category  in 
paragraph  (5)  of  the  final  definition  of 
"control  or  controller." 

A  commenter  said  that  the  proposed 
rule:  (1)  Created  newly  defined  persons 
and  entities,  (2)  identified  them  as 
"owners"  and  "controllers"  and  (3) 
created  "novel  enforcement  tools"  that 
focus  on  the  owners  and  controllers. 
The  commenter  also  said  OSM  lacks  the 
authority  to  extend  the  use  of  the  terms 
"ov«ier"  and  "controller"  beyond 
section  510(c)  of  SMCRA,  30  U.S.C. 
1260(c).  We  disagree.  Neither  the 
proposed  rule,  nor  this  final  rule, 
creates  newly  defined  persons  or 
entities.  Rather,  we  define  "own,  owner, 
or  ownership"  and  "control  or 
controller"  in  a  manner  which  is  fully 
consistent  with  section  510(c)  of  the  Act 
(30  U.S.C.  1260(c)),  the  decisions  of  the 
D.C.  Circuit  in  the  NMA  litigation,  and 
fundamental  tenets  of  corporate  law. 
Also,  we  did  not  create  "novel 
enforcement  tools."  The  enforcement 
provisions  we  adopt  today  at  final  part 
847  are  derived  from  the  plain  language 
of,  and  are  fully  consistent  with,  the 
Act.  Finally,  we  also  disagree  that 
"owner"  and  "controller"  are  terms  that 
must  be  confined  to  section  510(c),  30 
U.S.C.  1260(c).  As  the  D.C.  Circuit 
expressly  held,  SMCRA's  information 
requirements  at  section  507(b),  30 
U.S.C.  1257(b),  "are  not  exhaustive," 
and  OSM  may  require  the  submission  of 
additional  information  "needed  to 
ensure  compliance  with  the  Act."  NMA 
V.  DOI  II,  177  F.3d  at  9.  Under  this 
rationale,  the  court  upheld  our  previous 
information  disclosure  requirements, 
which  required  applicants  to  disclose 
information — including  owiiership  and 
control  information — beyond  the 
requirements  expressly  set  out  in 
section  507,  30  U.S.C.  1257;  this  final 
rule  carries  forward  much  of  our 
previous  information  provisions.  As 
explained  elsewhere  in  this  preamble, 
the  ownership  and  control  information 
we  require  applicants  to  submit 
pursuant  to  final  §  778.11(c)(5),  (d),  and 
(e)  is  necessary  to  enforce  both  section 
510(c),  and  other  provisions  of  the  Act. 

Several  commenters  claim  that  the 
proposed  rule  disregards  the  corporate 
form  to  impose  personal  liability  on 
officers,  directors,  and  shareholders 
(including  parent  corporations)  of  a 
corporation.  Several  of  these 
commenters  cited  the  decision  in 
United  States  v.  Bestfoods,  524  U.S.  51 
(1998),  in  support  of  their  contention. 

We  disagree.  Nothing  in  the  permit 
eligibility  provisions  of  this  rule  or  in 
section  510(c)  of  the  Act  renders  a 


79600         Federal  Register/ Vol.  65,  No.  244 /Tuesday,  December  19,  2000 /Rules  and  Regulations 


Federal  Register/Vol.  65,  No.  244/Tuesday,  December  19,  2000/Rules  and  Regulations         79601 


person  legally  liable  or  responsible  for 
another  person's  outstanding  violations. 
A  finding  of  ownership  or  control  under 
section  510(c)  and  this  rule  does  not 
require  a  person  subject  to  the  finding 
to  abate  any  violations  (though  he  or  she 
may  be  directly  liable  for  abatement 
under  other  provisions  of  the  Act)  The 
permit  eligibility  aspect  of  this  rule  is 
not  a  direct  enforcement  mechanism 
brought  to  bear  against  owners  or 
controllers  since  the  permit  eligibility 
provisions,  which  rely  on  the 
definitions  of  "ovvn.  owner,  or 
ownership"  and  "control  or  controller." 
cannot  lead  to  an  injunction  or 
judgment  against  owners  or  controllers. 
They  may.  however,  result  in  permit 
ineligibility  pursuant  to  section  510(c)'s 
mandate  that  a  permit  "shall  not  be 
issued"  if  an  operation  owned  or 
controlled  by  the  applicant  is  currently 
in  violation  of  the  Act  or  other 
applicable  laws.  We  also  stress  that 
owners  or  controllers  may  be  subject  to 
direct  enforcement  actions,  as 
appropnate.  under  other  provisions  of 
the  Act  and  our  regulations 

United  States  v.  Bestfoods  assessed 
the  standards  to  determine  the  financial 
liability  of  parent  companies  for  the 
actions  of  their  subsidiaries  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA).  Unlike  the  provisions  at 
issue  in  Bestfoods,  our  definition  and 
the  associated  rules  do  not  impose 
personal  financial  liability  on  officers, 
directors,  or  shareholders.  It  instead, 
determines  when  persons  are  eligible  to 
receive  permits  under  section  510(c)  of 
SMCR.\.  Being  ineligible  to  receive  a 
permit  based  on  ownership  or  control  of 
operations  with  outstanding  violations 
is  not  the  same  as  being  personally 
liable  for  the  debts  or  wTongs  of  a 
corporation.  As  such,  Bestfoods  is 
simply  not  applicable  to  this 
rulemaking.  Indeed,  in  S'MA  v.  DOlll. 
which  was  decided  a/ter  the  decision  in 
Bestfoods,  the  court  upheld  riiles  which 
allowed  parent  companies  to  be  denied 
permits  based  on  the  violations  of  their 
subsidiaries  .V.VM  v.  DOI U.  177  F.3d  at 
4-5  The  final  rule  adheres  to  this 
principle. 

In  a  similar  vein,  two  commenters 
said  it  is  a  misconception  that  persons 
who  own  or  control  a  corporate 
permittee  or  operator  thereby  "engage  in 
or  carry  out  '  the  surface  coal  mining 
operations  owned  by  that  permittee  or 
operator  In  substance,  these 
commenters  believe  that,  under 
Bestfoods,  ownership  or  control  of  an 
entity  does  not  equate  to  ownership  or 
control  of  the  entity's  operations. 

Again,  we  disagree.  Triis  argument 
was  presented  and  rejected  in  .\'.\L\  v. 


DOI  II.  which  was  decided  after  the 
decision  in  Bestfoods.  The  court 
expressly  upheld  our  previous 
regulations,  which  allowed  for  permit 
denials  when  an  applicant  indirectly 
owned  or  controlled  'downstream" 
operations  through  ownership  or  control 
of  "intermediary  entities."  As  such,  the 
court  expressly  endorsed  rules  which 
allowed  for  permit  denials  based  on 
ownership  or  control  of  entities,  rather 
than  direct  ownership  or  control  of 
operations.  NMA  v.  DOIII.  177  F.3d  at 
4-5  The  final  rule  adheres  to  this 
principle. 

A  commenter  said  that  "any 
suggestion  that  section  506  and  section 
510(c)  together  allow  the  agency  to 
attribute  the  responsibilities  of  one  who 
holds  a  permit  (the  "permittee  ")  to 
anyone  the  agency  deems  as  an  owner 
orcontroller  of  mining  operations  is 
simply  arbitrary."  The  permit  eligibility 
aspects  of  this  rule  do  not  impose 
personal  liability  or  responsibility  on 
owners  or  controllers  to  abate  or  correct 
violations  at  operations  they  own  or 
control,  although  they  may  be  liable  for 
abatement  under  other  provisions  of  the 
Act  and  our  implementing  regulations. 
The  preamble  to  this  rule  and  the 
underlying  proposed  rule  explain  the 
rationale  for  each  category  of  ownership 
and  control 

A  commenter  asked  the  meaning  of 
"engages  in  or  carries  out."  The 
commenter  said  that  the  language  of  the 
proposed  rule  does  not  distinguish 
between  employees  and  those  "who 
OSM  describes,  under  the  amorphous 
phrase,  as  persons  'who  engage  in  or 
carry  out  mining  operations. '"  In  an 
effort  to  simplify  and  clarify  our  final 
ownership  and  c:ontrol  definitions,  we 
are  not  adopting  the  phrase  "engages  in 
or  carries  out"  in  the  final  regulatory 
language.  The  final  definitions  identify 
tho.se  persons  who  must  be  disclosed  in 
permit  applications  as  owners  or 
controllers  of  the  applicant. 

.\nother  commenter  said  that  the 
proposed  examples  capture  people  who 
do  not  engage  in  or  carry  out  surface 
coal  mining  operations,  and  thus  fall 
outside  the  jurisdictional  reach  of 
SMCRA  The  (.-oinmenter  said  our 
definition  should  focus  on  actual 
control  The  definition  we  adopt  today 
does  focus  on  actual  control,  which 
includes  both  the  ability  to  control  and 
the  exercise  of  control. 

Elimination  of  the  Rebuttable 
Presumption  for  Ownership  or  Control 

Paragraph  (b)  of  our  prior  definition  of 
ownership  or  control  listed  six 
relationships  which  were  "presumed  to 
constitute  ownership  or  control."  30 
CFR  773.5  (1997).  The  presumption 


could  have  been  rebutted  if  the  person 
subject  to  the  presumption  could 
demonstrate  that  he/she  in  fact  "does 
not  have  the  authority  directly  or 
indirectly  to  determine  the  manner  in 
which  the  relevant  surface  coal  mining 
operation  is  conducted."  Id.  Once  a 
regulatory  authority  made  a  prima  facie 
showing  that  the  presumption  applied 
because  the  person  fit  into  one  of  the 
enumerated  categories,  the  burden 
shifted  to  the  person  to  disprove  that  he 
or  she  was  an  owner  or  controller.  Our 
rationale  for  shifting  the  burden  rested 
on  our  belief  that  the  person  subject  to 
the  presumption  was  most  likely  to  have 
access  to  the  information  regarding  the 
nature  of  the  relationship  and  thus 
should  bear  the  burden  of  producing 
evidence  demonstrating  a  lack  of 
control. 

In  our  1998  proposed  rule,  we 
proposed  to  eliminate  rebuttable 
presumptions  from  our  ownership  and 
control  definitions.  See  63  FR  70604  for 
an  explanation  of  our  rationale.  After 
the  proposal  was  published,  the  NMA  v. 
DOI  II  court  struck  down  two  of  the 
previous  rule's  presumptions  pertaining 
to  officers  and  directors  and  10  through 
50  percent  owners  of  entities.  This 
ruling  provided  further  impetus  to  move 
forward  with  our  proposed  elimination 
of  presumptions. 

Our  final  rule  emphasizes  that 
applicants  have  the  burden  to  identify 
all  owner"^      controllers  in  a  permit 
applicatio'.i  (see  final  §  778.11(c)(5)). 
which  must  be  accurate  and  complete 
before  a  permit  can  be  issued.  SMCRA 
section  510(b)(1).  30  U.S.C.  1257(b)(1): 
final  30  CFR  §§  778.9(b)  and  777.15(a). 
Further,  if  we  find  that  there  has  been 
a  knowing  withholding  of  information 
required  under  30  CFR  part  778, 
including  ownership  or  control 
information,  we  will  refer  the  evidence 
to  the  Attorney  General  for  prosecution 
under  final  30  CFR  847.11(a)(3)  and 
section  518(g)  of  the  Act.  30  U.S.C. 
1268(g).  See  also  final  30  CFR  773.9(d). 
Also,  regulatory  authorities  have  the 
ability  to  later  identify  owners  or 
controllers  who  were  not  disclosed  in 
the  permit  application.  The  proposed 
provisions,  taken  together,  will  ensure 
that  all  owners  and  controllers  are 
properly  identified. 

A  commenter  opposed  eliminating  the 
rebuttable  presumptions,  noting  that 
rebuttable  presumptions  are  an 
evidentiary  tool  used  to  shift  the  burden 
of  producing  information  to  the 
individual  or  individuals  most  likely  to 
have  access  to  information.  The 
commenter  also  said  OSM  had  not 
sufficiently  justified  eliminating  the 
presumptions  "since  the  underlying 
questions  of  whether  control  exists  or 


not,  and  whether  ownership  exists  or 
not,  will  still  be  required  to  be 
adjudicated."  According  to  the 
commenter,  the  absence  of 
presumptions  of  ownership  or  control 
would  increase  the  burden  on  the 
agency  to  demonstrate  the  existence  of 
the  relationship.  The  commenter  stated 
that  the  permit  applicant  should  bear 
that  responsibility  under  section  507(b) 
of  the  Act. 

Consistent  with  the  commenter's 
observation  that  persons  subject  to  our 
previous  presumptions  were  most  likely 
to  have  access  to  pertinent  information, 
applicants  are  also  most  likely  to 
possess  the  knowledge  and  information 
necessary  to  determine  their  owners  and 
controllers.  Thus,  this  rule  requires 
applicants  to  identify  all  owners  and 
controllers  and  list  them  in  the  permit 
application.  As  explained  above,  the 
information  submitted  by  applicants 
must  be  accurate  and  complete.  If 
applicants  properly  identify  all  owners 
and  controllers  in  a  permit  application, 
there  is  no  additional  burden  on 
regulatory  authorities.  However,  if  an 
applicant  fails  to  disclose  an  owner  or 
controller,  and  a  regulatory  authority 
attempts  to  identify  an  owner  or 
controller  imder  final  §  774.11(f),  the 
regulatory  authorify  will  appropriately 
bear  the  initial  burden  of  establishing 
the  existence  of  the  ovvmership  or 
control  relationship.  The  rule  does  not 
alter  the  burdens  and  responsibilities 
that  section  507  of  the  Act  assigns  to 
permit  applicants. 

Another  commenter  stated  that  we 
should  not  eliminate  the  two 
presumptions  that  were  not  challenged 
by  the  National  Mining  Association,  or 
the  two  presumptions  on  which  we 
prevailed.  The  commenter  suggested 
that  as  to  the  two  presumptions  which 
were  invalidated,  the  court  of  appeals 
did  not  preclude  regulatory  authorities 
from  making  a  finding  that  a  10  through 
50  percent  shareholder,  officer,  or 
director  in  fact  owns  or  controls  a 
violating  entity. 

The  commenter  presented  no  new 
arguments  in  favor  of  retaining  the 
presumptions.  Therefore,  for  the  reasons 
set  forth  in  the  preamble  to  the 
proposed  rule,  the  final  nile  does  not 
include  presimiptions.  However,  we 
agree  with  the  commenter  that  the  court 
of  appeals  did  not  preclude  regulatory 
authorities  from  making  findicygs  of  fact 
with  regard  to  persons  covered  by  the 
invalidated  presimiptions.  Nothing  in 
the  final  rule  precludes  regulatory 
authorities  from  doing  so.  We  also 
added  final  §  774.11(fl  to  allow 
regulatory  authorities  to  make  findings 
of  ownership  or  control  if  the  applicant 
fails  to  disclose  all  required  ownership 


or  control  information  in  its  application, 
or  to  update  the  information  as 
necessary. 

Proposed  §  778.5(a) 

Proposed  §  778.5(a)  stated  that  "this 
part  applies  to  any  person  who  engages 
in  or  carries  out  mining  operations  as  an 
owner  or  controller,"  and  provided 
examples  of  owners  or  controllers  to 
support  the  definitions  of  "ownership" 
and  "control"  at  proposed  §  778.5(b). 
Several  commenters  said  that  we  should 
clarify  that  the  persons  identified  in  the 
examples  "are  not  automatically 
considered  owners  and  controllers."  We 
agree.  As  explained  above,  this  final 
rule  clarifies  that  .the  categories  at 
paragraphs  (5)(i)  through  (vi)  of  the  final 
definition  of  "control  or  controUer"  are 
merely  examples  of  those  persons  who 
could  have  control,  they  are  not  deemed 
categories  of  control. 

Proposed  §  778.5(a)(1)— Officers, 
Directors,  and  Agents 

Otu-  first  example  of  owners  or 
controllers  was  "the  president,  other 
officers,  directors,  agents  or  persons 
performing  functions  similar  to  a 
director."  We  retained  the  substance  of 
this  provision  as  an  example  of  control 
at  paragraph  {5)(i)  of  our  final  definition 
of  "control  or  controller."  While  we 
anticipate  that  the  president  of  a 
business  entity  will  almost  always 
control  the  entity,  a  president  will  not 
necessarily  do  so  in  every  instance. 
Therefore,  we  included  presidents  as  an 
example  of  persons  who  may  control  an 
entity  rather  than  classify  presidents  as 
"deemed"  controllers. 

Two  commenters  said  that  our 
statement  in  the  preamble  to  the 
proposed  rule  that  we  do  not  intend  for 
all  employees  to  be  identified  in  a 
permit  application  is  inconsistent  with 
oiu-  proposal  "to  define  'owner  or 
controller'  to  include  agents"  and  our 
"acknowledg[ment]  that  all  employees 
are  'agents.' "  According  to  the 
commenters,  if  agents  are  owners  or 
controllers,  and  if  all  employees  are 
agents,  then  the  proposal  would  have 
required  all  employees  to  be  identified 
in  the  application  as  owrners  or 
controllers.  These  commenters  also  said 
that  "the  class  of  employees  who 
actually  engage  in  mining  operations 
would  include  the  very  employees  with 
the  least  ability  to  control  the 
permittee's  decisions  concerning  mining 
operations:  equipment  operators, 
pimipers,  truck  drivers,  drillers,  etc." 

We  did  not  intend  for  every  employee 
to  be  identified  in  an  application.  The 
final  definition  of  "control  or 
controller''  lists  agents  are  an  example 
of  persons  who  may  have  actual  control. 


This  rule  does  not  require  all  agents  or 
employees  to  be  disclosed  in  a  permit 
application,  only  those  agents  and 
employees  who  meet  our  final 
definition.  As  a  general  matter,  our  final 
definition  does  not  encompass  the 
specific  employees  identified  by  the 
commenters — "equipment  operators, 
pumpers,  truck  drivers,  drillers,  etc.  " — 
since  these  individuals  typically  do  not 
have  the  ability  to  determine  the 
manner  in  which  a  surface  coal  mining 
operation  is  conducted.  Rather,  these 
employees  are  typically  under  the 
supervision  of,  or  take  orders  fi-om. 
management  personnel  who  do  possess 
the  ability  to  control  the  operation. 
However,  should  the  responsibilities, 
duties,  or  actions  of  these  employees 
meet  the  definition  of  "control  or 
controller."  then  they  must  be  disclosed 
as,  or  may  be  foimd  to  be,  controllers 
under  final  §§  778.11(c)(5)  and 
774.11(f),  respectively. 

A  commenter  askea  for  an 
explanation  of  the  phrase  "functions 
similar  to  a  director."  A  corporate  board 
of  directors  controls  and  manages  the 
business  affairs  of  the  corporation  in 
accordance  with  applicable  State  law, 
articles  of  incorporation,  and  corporate 
by-laws.  The  board  of  directors  has 
ultimate  decision-making  authority  with 
respect  to  significant  corporate  matters. 
The  will  of  the  board  is  usually 
manifested  by  a  majority  vote  of  the 
directors.  A  person,  such  as  a  director, 
cannot  escape  being  a  controller  under 
this  final  rule  by  asserting  that  he  or  she 
is  a  member  of  a  group,  e.g.,  a  board  of 
directors,  and  can  only  exercise 
authority  collectively  with  the  group.  At 
final  paragraph  (5),  we  clarify  that  a 
controller  is  a  person  who  has  the 
ability,  alone  or  in  concert  with  others, 
to  determine  the  manner  in  which  a 
surface  coal  mining  operation  is 
conducted.  Thus,  if  a  director  votes  with 
the  majority  of  the  board,  we  cannot 
foresee  an  instance  in  which  that 
director  is  not  a  controller  of  that 
particular  aspect  of  the  corporation's 
operations.  However,  a  director  who 
dissents  with  regard  to  a  particular 
course  of  action — or  can  otherwise 
prove  that  he  or  she  took  meaningful 
actions,  to  prevent  or  abate  a  violation — 
likely  is  not  a  controller  as  to  that  aspect 
of  the  operation. 

The  phrase  "functions  similar  to  a 
director."  which  we  borrow  from 
section  507(b)(4)  of  the  Act,  30  U.S.C. 
1257(b)(4),  clarifies  that  a  person  may 
have  the  functional  power,  but  not  the 
official  title,  of  a  director.  In  essence,  a 
person  who,  alone  in  or  concert  with 
others,  exercises  final  managerial 
control  or  authority  over  the  affairs  of  a 
business  entity — be  it  a  corporation  or 
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other  entity — perform.s  a  function 
similar  to  a  director 

Proposed  §  778.5(a)(2)— Day-to-Day 
.^ctivities 

Our  second  example  pertained  to 
those  "persons  who  have  the  ability  to 
direct  the  dav-to-day  business  of  the 
surface  coal  mining  operation."  We  are 
not  adopting  this  example  because  it  is 
subsumed  within  final  paragraph  (5)  of 
the  control  definition 

Proposed  §  778.5(a)(3) — Permittees  and 
Operators 

Our  third  example  encompassed 
permittees  and  operators.  We  decided  to 
include  permittees  and  operators  in  the 
deemed  portion  of  the  final  control 
definition  at  paragraphs  (1)  and  (2), 
respectively.  There  is  no  time  when  a 
permittee  does  not  control  its  entire 
surface  coal  mining  and  reclamation 
operation.  In  addition,  experience  has 
demonstrated  that  there  is  no  time  when 
an  operator  does  not  control  its  own 
conduct  on  a  surface  coal  mining  and 
reclamation  operation.  However,  we 
recognize  that  non-permittee  operators 
will  not  necessarily  control  the  entire 
operation.  The  final  challenge 
procedures  at  §§  773.25  through  773.28 
allow  persons,  including  operators  who 
are  listed  as  or  found  to  be  controllers, 
to  challenge  their  alleged  ownership  or 
control  "of  an  entire  surface  coal  mining 
operation,  or  any  portion  or  aspect 
thereof  "  There  were  no  specific 
comments  on  the  proposed  third 
example 

Proposed  §  778.5(a)(4) — Partnerships 
and  Limited  Liability  Companies 

Our  fourth  example  pertained  to 
■[plartners  in  a  partnership,  the  general 
partner  in  a  limited  partnership,  or  the 
participants,  members,  or  managers  of  a 
limited  liability  company."  Based  in 
part  on  guidance  from  the  D.('  Circuit 
in  MM  A  V.  DOI II,  we  moved  the  general 
partner  in  a  partnership  criterion  to  the 
deemed  portion  of  the  control  definition 
at  final  paragraph  (3)  We  retained  the 
remainder  of  the  proposed  provision  as 
an  example  of  control  at  final  paragraph 
(5)(ii). 

With  regard  to  our  previous  definition 
identifying  general  partners  in  a 
partnership  as  presumptive  owners  or 
controllers,  the  DC.  Circuit  stated:  "As 
for  subsection  (4)'s  presumption  that 
control  vests  in  each  general  partner,  it 
naturally  flows  from  the  tenet  of 
partnership  law'  that  a  general  partner 
has  control  of  partnership  affairs  as 
against  the  outside  world.'  "  S'MA  v 
DOI  II.  177  F.3d  at  7  (citations  omitted) 
While  the  court  was  ruling  in  terms  of 
a  presumption  of  control,  and  not  a 


category  of  deemed  control,  the  court's 
statement  clearly  supports  our  inclusion 
of  general  partners  of  a  partnership  in 
the  deemed  portion  of  our  control 
definition.  Our  experience  in 
administering  SMCR.-\  also  bears  out 
this  reality 

On  the  other  hand,  partners  in  a 
partnership  and  participants,  members, 
(ir  manager*  of  a  limited  liability 
corporation  will  not  always  control  the 
business  entity,  though  they  certainly 
might.  Therefore,  we  included  these 
persons  as  examples  of  potential 
controllers  in  paragraph  (5)(ii)  of  the 
final  definition. 

A  commenter  said  limited  liability 
companies  should  not  be  treated  in  the 
same  manner  as  limited  partnerships, 
since,  unlike  limited  partners,  the 
individuals  in  a  limited  liability 
company  do  not  retain  the  capability  to 
make  decisions.  The  commenter  also 
said  OSM  should  "re-evaluate  the 
historic  policy  of  allowing  new  permits 
to  be  issaed  based  only  on  the 
evaluation  of  the  general  partner  in  a 
partnership."  Another  conumenter 
suggested  that  members  of  a  limited 
liability  company  are  often  passive 
investors  who  "have  little  to  do  with  the 
functional  operation  of  any  company, 
let  alone  a  mining  company"  and 
"know  little  or  nothing  about  the 
mining  industry,  let  alone  having  any 
control  over  an  operation." 

The  final  rule  defines  owners  or 
controllers  of  business  entities  or 
mining  operations  without  any  regard  to 
the  particular  form  of  the  business 
entity  Hence,  we  treat  partners  in  a 
partnership  and  members  of  a  limited 
liability  company  similarly  to  the  extent 
that  we  include  them  as  examples  of 
persons  who  may  control  an  entity. 
Under  paragraph  (5)  of  our  final 
definition,  control  determinations  rest 
upon  a  persons  ability  to  determine  the 
manner  in  which  a  surface  coal  mining 
operation  is  conducted,  not  the  type  of 
business  entity  or  the  person's  title.  It  is 
incorrect  to  say  that  OSM's  "historic 
policy"  included  only  an  examination 
of  general  partners  in  a  partnership. 
While  not  spet;ifically  mentioned  in  a 
deemed  or  presumed  category  of 
ownership  or  control,  regulatory 
authorities  certainly  had  flexibility  to 
determine  whether  other  persons  had 
authority  to  determine  the  manner  in 
which  a  surface  coal  mining  operation 
was  conducted.  Sw  previous  §  773.5.  at 
paragraph  (a)(3)  of  the  ownership  or 
control  definition.  Finally,  we  do  not 
fully  agree  with  the  commenter's 
generalization  that  the  members, 
managers,  or  participants  in  limited 
liability  companies  are  merely  passive 
investors  with  little  involvement  with  a 


company's  operations  and  little  or  no 
knowledge  of  the  mining  industry'.  If 
that  statement  is  true  in  a  given 
instance,  then  the  person  is  highly 
unlikely  to  be  a  controller  under  our 
definition  any  way. 

Proposed  §  778.5(a)(5) — Contract  Mining 

Our  fifth  example  pertained  to 
"persons  owning  the  coal  (through 
lease,  assigrunent,  or  other  agreement) 
and  retaining  the  right  to  receive  or 
direct  delivery  of  the  coal."  We  retained 
the  substance  of  this  provision  as  an 
example  at  paragraph  (5)(v)  of  the  final 
control  definition.  Under  the  final  rule, 
persons  who  own  or  control  the  coal  to 
be  mined  by  another  person  through 
lease,  assignment,  or  other  agreement 
and  have  the  right  to  receive  or  direct 
delivery  of  the  coal  after  mining  are 
potential  controllers.  The  circumstance 
described  in  this  example  is  generally 
referred  to  as  "contract  mining," 
wherein  an  entity  (generally  referred  to 
as  a  "contract  miner"  or  "captive 
contractor")  obtains  a  SMCRA  permit  in 
its  own  name,  mines  the  coal  belonging 
to  another  person  (the  owner  or  lessor), 
and  must  deliver  the  mined  coal  to  that 
person  or  pursuant  to  that  person's 
directions.  The  obligation  to  deliver  the 
coal  to  the  owner/lessor  is  often  referred 
to  as  a  "captive  coal  supply  contract." 
Generally,  persons  who  have  the  ability 
to  control  contract  miners  are 
controllers  who  should  be  barred  from 
receiving  new  permits  under  section 
510(c)  ofthe  Act,  30  U.S.C.  1260(c),  if 
they  fail  to  prevent  or  correct  violations. 
Further,  most  coal  lessors  who  retain 
the  right  to  receive  the  mined  coal  will 
be  controllers  because  they  have 
typically  chosen  to  structure  their 
relationship  with  an  operator  so  as  to 
retain  the  ability  to  control  the  mining 
operation. 

Several  judicial  and  administrative 
decisions  support  our  inclusion  ofthe 
contract  mining  example.  For  example, 
in  United  States  v.  Rapoca  Energy  Co.. 
613  F.  Supp.  1161  (1985)  ("Rapoca"). 
OSM  sued  under  section  402(a)  ofthe 
Act,  30  U.S.C.  1232(a),  to  collect 
reclamation  fees  from  the  Rapoca 
Energy  Company,  which  had  contracted 
with  others  to  mine  the  coal  it  owned. 
The  issue  was  "whether  a  large  coal 
company  that  contracts  with 
independent  companies  to  produce  coal 
that  it  owns  or  leases  is  an  'operator' 
responsible  for  the  payment  of  [such] 
fees.  "  Id.  at  1163.  Finding  that  Rapoca 
was  liable  for  payment  ofthe  fees,  the 
court  stated: 

Because  ofthe  degree  of  control  which 
Rapoca  Energy  Company  exerts  over  the 
mining  companies  with  respect  to  crucial 
aspects  ofthe  mining  process,  along  with  the 


corresponding  lack  of  freedom  regarding  the 
mining  companies  ability  to  sell  to  anyone 
other  than  Rapoca,  this  court  must  conclude 
that  the  "independent  contractors"  are  no 
more  than  Rapoca's  agents. 

Id.  at  1164. 

Similarly,  in  S  6'MCoaI  Co.  and 
Jewell  Smokeless  Coal  Co.  v.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  79  IBLA  350  (1984)  ("S  & 
M  Coal"),  the  Department  ofthe 
Interior's  Office  of  Hearings  and 
Appeals  ("OHA")  held  a  lessor  of  coal 
liable  for  violations  at  a  mining  site 
even  though  the  coal  produced  at  that 
site  was  mined  by  another  party 
pursuant  to  an  oral  contract.  In  reaching 
its  decision,  OHA  noted  that  the  lessor's 
employees  took  an  active  part  in  the 
planning  and  engineering  functions  in 
support  of  the  mining  operations.  OHA 
also  held  that  while  flie  amount  of 
control  actually  exercised  is  indicative 
of  the  relationship  between  the  owmer  of 
the  coal  and  the  company  or  individual 
extracting  the  coal,  the  determination 
regarding  exercise  of  control  should  not 
solely  be  based  on  past  exercise  of 
control  and  that  it  is  important  to 
determine  the  extent  that  a  party  can 
exercise  control. 

Several  commenters  said  that  the 
example  should  be  deleted  because  it  is 
"unfair  and  discriminates  against  a  coal 
company  simply  because  it  owns 
minerals,  leases  them,  and  happens  to 
be  in  the  business  of  selling  coal." 
These  and  other  commenters  said,  in 
substance,  that  retaining  a  right  of  first 
refusal  to  purchase  coal  from  a  third 
party,  in  an  arm's  length  transaction,  is 
not  sufficient  to  establish  control. 
Another  commenter  supported  the 
example,  agreeing  that  entities  with  an 
economic  interest  in  the  coal  should  be 
considered  controllers  to  the  extent  that 
the  entity  does  or  can  exercise  control 
over,  or  derive  benefits  from,  the  mining 
operation. 

We  did  not  delete  the  contract  mining 
example.  Because  owners  or  lessors  of 
coal  are  not  always  "controllers"  of 
contract  mining  operations,  we  included 
contract  mining  as  an  example  of 
control  in  paragraph  {5)(v)  of  the 
definition,  rather  than  incorporating  it 
into  the  deemed  portion  of  the  final 
definition  of  "control  or  controller." 
However,  when  an  owner  or  lessor  of 
coal  controls  salient  features  of  an 
operation  performed  by  a  contractor,  a 
determination  of  control  over  the  coal 
mining  operation  is  justified  and  should 
be  establisbed.  Our  extensive 
experience  evaluating  and  analyzing 
contract  mining  arrangements  supports 
a  conclusion  that  leasing  coal  combined 
with  the  right  to  receive  or  direct 
delivery  of  the  coal  generally  establishes 


control.  As  to  rights  of  first  refusal,  we 
agree  that  retaining  such  a  right,  in  an 
arm's  length  transaction  based  on 
market  conditions,  will  not,  in  and  of 
itself,  always  establish  control. 
However,  a  regulatory  authority 
certainly  has  the  authority  to  examine 
the  particular  circumstances  to  ascertain 
whether  there  are  other  indicators  of 
control. 
Another  commenter  said  that: 

rights  sold  to  mining  companies  specifically 
describe  the  rights  of  each  party.  It's 
exceedingly  presumptuous  to  state  that  those 
who  happen  to  own  the  coal  also  have 
control  over  compliance  with  regulations 
when  the  coal  is  mined.  Those  rights 
generally  stay  with  the  entity  mining  the 
coal. 

We  disagree.  The  terms  of  a  contract 
may  establish  the  rights  of  the  parties 
among  themselves,  but  these  terms  are 
not  a  conclusive  determination  of  the 
responsibilities  of  the  parties  under 
SMCRA.  A  contract  in  which  an  owner 
or  lessor  of  coal  purports  to  contract 
away  the  obligation  to  comply  with 
SMCRA  does  not  mean  that  the  owner 
or  lessor  is  not  a  controller  under 
section  510(c)  ofthe  Act,  30  U.S.C. 
1260(c).  Again,  what  is  relevant  under 
this  rule  is  whether  the  owner  or  lessor 
has  the  ability  to  determine  the  manner 
in  which  a  surface  coal  mining 
operation  is  conducted. 

Proposed  §  778.5(a)(6) — Contribution  of 
Capital  or  Other  Resources 

Our  sixth  example  pertained  to 
"[pjersons  who  make  the  mining 
operations  possible  by  contribution  (to 
the  permittee  or  operator)  of  capital  or 
other  resources  necessary  for  mining  to 
conunence  or  for  operations  to  continue 
at  the  site"  We  retained  the  substance  of 
this  provision  as  an  example  at 
paragraph  (5)(vi)  of  our  final  definition 
of  "control  or  controller."  Under  this 
final  rule,  persons  who  contribute 
capital  or  other  working  resources  under 
conditions  that  allow  that  person  to 
substantially  influence  the  manner  in 
which  a  surface  coal  mining  operation 
is  or  will  be  conducted  are  potential 
controllers.  We  agree  with  commenters 
who  suggested  that  influence  is  not 
equivalent  to  control:  however, 
contribution  of  capital  or  other 
resources,  coupled  with  substantial 
influence  over  the  manner  in  which  the 
surface  coal  mining  operation  is 
conducted,  may  be  tantamount  to 
control. 

Numerous  commenters  said  that  OSM 
should  not  "extend  the  "ownership  or 
controller'  definition  to  utilities  that 
have  a  captive  coal  supply  contract.  " 
We  deleted  direct  reference  to  captive 
coal  supply  contracts  in  this  example. 


However,  if  a  utility  has  a  captive  coal 
supply  contract  whereby  it  contributes 
capital  to  the  operation,  substantially 
influences  the  conduct  ofthe  operation, 
and  can  direct  delivery  ofthe  coal,  the 
utility  is,  in  all  likelihood,  a  controller 
under  paragraph  (5)  ofthe  final 
definition.  That  paragraph  includes  all 
persons  and  entities  with  the  ability  to 
control  the  manner  in  which  the  surface 
coal  mining  operation  is  conducted.  A 
captive  coal  supply  contract  is  typically 
indicative  of  a  contract  mining  scenario, 
and  may  be  covered  under  the  contract 
mining  example,  which  we  discuss 
more  fully  above. 

Numerous  commenters  said  that  OSM 
should  not  "extend  the  ownership  or 
controller'  definition  to  mining 
equipment  rental  and  leasing 
companies."  One  asked  if  equipment 
dealers  who  provide  credit  in  exchange 
for  a  security  interest  are  controllers  of 
the  mining  operation.  Another  said  that 
equipment  leasing  is  a  valid  arm's- 
length  contract. 

We  adopted  a  subparagraph  within 
the  final  example  to  clarify  that 
providing  mining  equipment  in 
exchange  for  the  coal  to  be  extracted  is 
a  factor  which  may  indicate  control. 
However,  under  paragraph  (5)(vi)(A)  of 
the  final  definition,  equipment  dealers 
who  sell  or  lease  equipment  in  arm's 
length  transactions,  but  do  not  receive 
the  mined  coal,  will  not  be  routinely 
encompassed  within  the  definition  of 
"control  or  controller."  To  be  classified    ' 
as  a  controller,  the  person  must  have  the 
ability  to  determine  the  manner  in 
which  the  surface  coal  mining  operation 
is  conducted. 

Three  commenters  said  a  family 
member  or  friend  who  provides  a 
persona]  guarantee  to  obtain  a 
reclamation  bond  should  not  be 
considered  an  owner  or  controller. 
Depending  upon  the  circumstances  of 
the  guarantee,  and  the  nature  of  the 
guarantor's  relationship  to  the  surface 
coal  mining  operation,  a  family  member 
or  friend  may  in  fact  be  a  controller. 
Again,  the  focus  is  on  that  person's 
ability  to  determine  the  manner  in 
which  the  relevant  surface  coal  mining 
operation  is  conducted. 

Taking  an  opposing  view,  another 
commenter  said  that,  in  addition  to 
personal  guarantees  to  obtain  a 
reclamation  bond,  the  provision  should 
also  include  "any  type  of  guarantor  on 
an  indemnity  agreement  to  get  a 
reclamation  bond.  "  The  commenter  also 
said  any  person  "or  other  entity  who 
guarantees  a  bond  should  be  listed 
under  this  provision."  We  decline  to 
specifically  add  the  language  suggested 
by  the  commenter  because  persons  who 
guarantee  a  bond  generally  do  not  have 
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the  abilitv  to  determine  the  manner  in 
which  d  surface  coal  mining  up-^raticm 
is  conducted.  However,  final  paragraph 
(5)(vi)  could  encompass  such  persnns, 
provided  that  they  also  substantiallv 
influence  the  conduct  of  the  mining 
operation 

One  commenter  said  this  example 
should  be  deleted  because  none  of  the 
circumstances  in  the  example 
"necessarilv  mean|s|  that  an  entity  can 
exercise  control  over  the  day-to-day 
operations  at  a  mine  site."  We  agree  that 
the  examples  do  not  constitute  de  facto 
control  The  persons  identified  m  the 
examples  will  only  be  controllers  if.  in 
addition  to  meeting  the  criteria  in  the 
examples,  thev  also  have  the  ability  to 
determine  the  conduct  of  the  mining 
operation. 

A  commenter  asked  if  banks,  other 
lending  institutions,  third  parties  that 
have  never  been  to  the  mine, 
construction  companies  who  lease 
equipment,  limited  liability  partners  in 
a  leasing  company,  and  utilities  that 
receive  100  percent  of  a  mine's 
production  are  all  controllers.  The 
commenter  expressed  concern  that  if  all 
these  entities  are  controllers,  they  all 
would  then  be  required  "to  submit 
signed,  notarized  certifications  stating 
that  thev  assume  personal  financial  and 
criminal  liability  for  a  mine's 
transgressions.  '  Other  commenters  said 
OSM  should  not  "extend  the  ownership 
or  controller'  definition  to  banks  or  any 
other  lending  institutions  or  to  some 
individual  who  makes  an  arm's-length 
loan  to  a  coal  operator  without  any 
other  control'  " 

As  to  banks,  lending  institutions,  and 
individuals  who  make  arm's  length 
loans,  we  revised  the  example  in 
paragraph  (5){vi)  of  the  final  definition 
to  include  only  these  persons  who 
contribute  capital  or  other  working 
resources  under  conditions  that  allow 
that  person  to  substantially  influence 
the  manner  in  which  the  mining 
operation  is  conducted.  Therefore,  the 
mere  act  of  lending  money  will  not 
render  a  person  a  controller  Our 
previous  discussion  of  other  comments 
addresses  the  other  scenarios  posited  by 
the  commenters.  Neither  the  proposed 
rule  nor  this  final  rule  requires 
controllers  to  certif\'  to  personal 
financial  or  criminal  liability. 

Proposed  §  778  5(a)(7)— Persons  Who 
Can  Commit  Financial  or  Real  Propertv 
Assets 

Our  seventh  example  pertained  to 
persons  "who  control  the  cash  flow  or 
can  cause  the  financial  or  real  property 
assets  of  a  corporate  permittee  or 
operator  to  be  employed  in  the  mining 
operation  or  distributed  to  creditors." 


We  retained  tht^  substance  of  this 
provision  and,  based  in  part  on 
guidance  from  the  DC.  Circuit  in  NMA 
V.  DOl  II.  moved  it  to  the  deemed 
portion  of  the  definition  of  "control  or 
contrnllfr"  at  paragraph  (4).  Final 
paragraph  (4)  includes  as  controllers 
persons  having  the  ability  to,  directly  or 
indirectly,  commit  the  financial  or  real 
property  assets  or  working  resources  of 
an  applicant,  permittee,  or  operator. 
This  language  largely  mirrors  one  of  our 
previous  rebuttable  presumptions  of 
control.  With  regard  to  that 
presumption,  the  DC.  Circuit  said: 

There  is  nothing  strained  about  section 
(3)'s  pre.sumption  that  one  "Ihlaving  the 
ability  to  commit  the  linancial  or  real 
propertv  assets  or  working  resources  of  an 
entity  "  controls  it  The  ability  to  control 
as.sets  goes  hand-m-hand  with  control  and  is 
tvpically  entrusted,  along  with  general 
managerial  aulhontv.  to  a  single  officer,  often 
the  president. 

NMA  V.  DOl  II.  177  F  3d  at  7  (citations 
omitted).  While  the  court  was  ruling  in 
terms  of  a  presumption  of  control,  and 
not  a  category  of  deemed  control,  the 
court's  statement  clearly  supports  our 
decision  to  include  these  persons  in  the 
deemed  portion  of  our  final  control 
definition.  Our  experience  in 
administering  SMCRA  also  supports 
this  action. 

One  commenter  said  the  proposed 
example  was  vague.  We  disagree.  The 
language  in  this  final  rule  closely 
resembles  and  is  consistent  with  the 
provision  upheld  by  the  DC.  Circuit, 
which  found  "nothing  strained"  about 
that  provision. 

A  commenter  asked  if,  under  the 
proposed  example,  the  following 
persons  cire  "controllers":  chief 
accountant:  payroll  clerk;  customers,  by 
virtue  of  paying  their  bills:  coal 
company  customers;  a  bankruptcy  court 
"authorized  to  disperse  the  assets  of  a 
companv";  or  a  land  agent  who  secures 
leases.  As  previously  discussed,  under 
paragraph  (5)(vi)  of  the  final  definition, 
none  of  the  listed  persons  would  be 
considered  controllers  unless  they  have 
the  ability  to  determine  the  manner  in 
which  a  surface  coal  mining  operation 
is  conducted.  The  relevant  inquiry  is 
w  hether  the  person  in  question  has  the 
ability  to  commit  the  assets  of  a 
business  entity  in  furtherance  of  the 
mining  operation 

Proposed  §  778.5(a)(8) 

Our  final  proposed  example  pertained 
to  "(pjersons  who  cause  operations  to  be 
conducted  in  anticipation  of  their 
desires  or  who  are  the  animating  force 
behind  the  conduct  of  operations  "  We 
received  many  comments  that  said 
proposed  §  778.5(a)(8)  was  "difficult  to 


understand  and  would  be  difficult  to 
implement."  We  did  not  adopt  this 
example  because  the  concepts  that  we 
intended  to  convey  in  the  proposed 
example  are  adequately  captured  in 
paragraph  (5)  of  the  final  definition  of 
"control  or  controller." 

Final  Paragraphs  (5)(iii)  and  (5)(iv)— 10 
Through  50  Percent  Ownership, 
Interlocking  Directorates  and 
Commonality  of  Officers 

As  explained  above,  we  added  two 
examples  of  control  to  this  final  rule. 
We  addressed  the  first  of  these 
examples — 10  through  50  percent 
ownership  of  an  eri!ity — in  our 
responses  to  comments  on  our  proposed 
definition  of  ownership.  We  added  the 
second  example — "an  entity  with 
officers  or  directors  in  common  with 
another  entity,  depending  upon  the 
extent  of  overlap" — since  interlocking 
directorates  and  commonality  of  officers 
tend  to  indicate  that  a  control 
relationship  may  exist  between  two 
entities.  However,  as  with  our  other 
examples,  the  mere  existence  of  the 
factual  scenario — e.g.,  interlocking 
directorates — does  not  necessarily  mean 
there  is  a  control  relationship.  A  person 
is  not  a  controller  under  paragraph  (5) 
of  the  final  definition  unless  that  person 
has  the  ability  to  determine  the  manner 
in  which  a  surface  coal  mining 
operation  is  conducted. 

"Federal  Violation  Notice"  and  "State 
Violation  Notice" 

We  proposed  to  revise  the  definitions 
of  Federal  violation  notice  and  Sfate 
violation  notice.  Several  commenters 
said  Federal  violation  notice  should 
specifically  mean  a  Federal  surface  coal 
mining  violation  notice  and  that  State 
violation  notice  should  specifically 
mean  a  surface  coal  mining  violation 
notice. 

Upon  further  review,  we  determined 
that  there  is  no  need  to  define  these 
terms.  The  definitions  of  "violation" 
and  'violation  notice"  adopted  in  30 
CFR  701.5  of  this  final  rule  are 
sufficient.  The  commenters'  concern  is 
addressed  in  the  context  of  the  rules  in 
which  these  terms  are  used.  They 
include  only  violations  in  connection 
with  a  surface  coal  mining  operation. 
Therefore,  we  are  not  adopting 
definitions  for  Federal  violation  notice 
or  State  violation  notice  and  will 
remove  these  terms  from  our 
regulations. 

Knowing  or  Knowingly 

We  proposed  to  replace  the  definition 
of  knowingly  in  §§  724.5  and  846.5  with 
a  new  definition  of  "knowing  or 
knowingly"  in  30  CFR  701.5.  The  final 


definition  of  "knowing  or  knowingly" 
reflects  the  proposed  rule,  although  we 
revised  the  text  of  the  definition  to  read: 
"knowing  or  knowingly"  means  "that  a 
person  who  authorized,  ordered,  or 
carried  out  an  act  or  omission  knew  or 
had  reason  to  know  that  the  act  or 
omission  would  result  in  either  a 
violation  or  a  failure  to  abate  or  correct 
a  violation." 

We  revised  the  definition  to  ensure 
that  its  applicability  would  not  be 
restricted  to  "violation,  failure  or 
refusal"  as  that  term  is  defined  in  30 
CFR  701.5,  We  removed  redundant 
language.  In  addition,  we  replaced  the 
word  "individual"  with  "person."  The 
Act  and  our  regulations  define  person  in 
a  manner  that  includes  both  individuals 
and  business  entities,  as  is  appropriate 
in  the  context  in  which  the  Act  and 
regulations  employ  this  term.  See  30 
CFR  700.5  and  SMCRA  at  section 
701(19),  30  U.S.C.  1291(19). 

Two  commenters  addressed  the 
proposed  definition.  Both  objected  to 
the  "knowing"  standard  being  applied 
to  "administrative"  violations, 
violations  which  the  commenters 
describe  as  those  that  do  not  cause 
envirorunental  harm.  One  of  the 
commenters  observed  that  "knowingly" 
and  "willfully"  were  originally 
associated  with  the  issuance  of 
individual  civil  penalties  to  the  officers 
and  directors  of  corporate  entities. 

The  "knowing"  standard  appears  in 
sections  518(e),  518(f),  and  518(g)  of  the 
Act,  30  U.S.C.  1268(e),  1268(f),  and 
1268(g).  There  is  nothing  in  any  of  these 
sections  that  would  support  a  regulatory 
authority's  use  of  this  criterion  to 
distinguish  among  violations  when 
applying  the  "knowing"  standard.  Nor 
do  we  perceive  the  need  to  make  such 
a  distinction  among  violations  of  the 
Act  and  our  regulations. 

We  agree  that  the  "knovdng"  standard 
has  been  more  visibly  associated  with 
individual  civil  penalties  and  corporate 
permittees.  On  February  8,  1988,  at  53 
FR  3664  et  seq.,  we  adopted  initial  and 
permanent  regulatory  program 
provisions  for  individual  civil  penalties 
at  30  CFR  parts  724  and  846.  These 
regulations  included  definitions  for 
"knowingly"  and  "willfully,"  However, 
the  "knowing"  standard  is  employed  in 
sections  518(e)  and  (g)  of  the  Act,  30 
U,S.C.  1268(e)  and  (g),  not  just  in  the 
individual  civil  penalty  provisions  of 
section  518(f),  30  U.S.C.  1268(f).  Hence, 
the  final  rule  broadens  the  applicability 
of  the  "knowing"  standard  because  the 
standard  is  not  exclusive  to  an 
individual  civil  penalty  that  may  be 
assessed  under  section  518(f)  of  the  Act, 
30  U.S.C.  1268(f). 


Link  To  a  Violation 

We  proposed  to  add  a  definition  of 
link  to  a  violation  to  §  701.5.  After 
considering  the  comments  on  the 
proposed  definition  and  upon  further 
deliberation,  we  are  not  adopting  the 
proposed  definition  because  the  term  is 
too  closely  associated  with  a  previously 
defined  term,  ownership  or  control  link. 
and  the  previous  concept  of 
presumptive  ownership  or  control.  The 
final  rule  does  not  use  the  term  '"links" 
and  it  eliminates  the  concept  of 
presumptions. 

Outstanding  Violation 

We  proposed  to  add  a  definition  for 
outstanding  violation.  Commenters 
expressed  confusion  about  the  meaning 
of  this  term  and  questioned  its 
consistency  with  section  510(c)  of  the 
Act,  30  U.S.C.  1260(c).  Upon  ftirther 
deliberation,  we  are  not  adopting  the 
definition  in  this  rulemaking. 

Instead,  when  expiration  of  an 
abatement  or  correction  period  has 
significance,  we  use  the  phrase, 
"violation  that  is  unabated  or 
uncorrected  beyond  its  abatement  or 
correction  period."  Under  this  final 
rule,  the  phrases  "outstanding 
violation"  and  "unabated  or 
uncorrected  violations"  are  used 
interchangeably.  The  term  "outstanding 
violation"  means  any  violation  that  is 
unabated  or  uncorrected. 

Successful  Environmental  Compliance 

We  proposed  to  add  a  definition  of 
successful  environmental  compliance. 
However,  we  are  not  adopting  the 
proposed  rules  that  would  have  used 
this  term.  Since  the  term  successful 
environmental  compliance  does  not 
appear  in  the  final  rule,  we  are  not 
adopting  this  proposed  definition. 

Successor  in  Interest 

We  proposed  to  revise  the  definition 
for  successor  in  interest.  A  commenter 
said  the  term  should  be  more 
thoroughly  defined  in  terms  of  what  is 
required  in  proposed  §  774.17.  Another 
commenter  argued  that,  "[tlhe  proposed 
definition  fails  to  capture  the  language 
or  the  intent  of  the  term  used  in  the  Act 
and  the  Congressional  Record."  The 
same  commenter  also  said  the  definition 
alters  the  expressed  intent  of  the 
Congress  that  there  should  be  a  brief  but 
reasonable  opportunity  for  a  successor 
to  continue  the  active  mining  operation 
while  becoming  the  permittee. 

After  considering  the  comments  on 
our  proposed  revision  of  §  774.17,  we 
decided  that  transfer,  assignment,  or 
sale  of  permit  rights  and  successor  in 
interest  issues  require  further  study.  As 
a  result,  we  are  not  adopting  either  the 


proposed  changes  to  those  provisions, 
or  the  proposed  revision  of  the 
definition  of  successor  in  interest. 

Violation  and  Violation  Notice 

We  proposed  to  revise  the  definition 
of  violation  notice.  The  proposed 
revision  included  a  notice  of  bond 
forfeiture  when  the  cost  of  reclamation 
exceeded  the  amount  forfeited,  or  in 
States  with  bond  pools,  a  determination 
that  additional  reclamation  or 
reimbursement  is  required. 

After  considering  the  comments  we 
received  and  the  changes  we  made  to 
other  provisions  of  the  proposed  rule, 
we  decided  to  adopt  definitions  of  both 
violation  and  violation  notice.  We 
moved  most  elements  of  our  previous 
and  proposed  definitions  of  violation 
notice  to  the  new  definition  of  violation. 

In  this  final  rule,  we  redefine 
violation  notice  to  mean  "any  written 
notification  from  a  regulatorv'  authority 
or  other  governmental  entity,  as 
specified  in  the  definition  of  violation  in 
this  section." 

The  final  rule  defines  \iolation  as  that 
term  is  used  in  the  context  of  the  permit 
application  information  or  permit 
eligibility  requirements  of  sections  507 
and  510(c)  of  the  Act,  30  U.S.C.  1257 
and  1260(c),  and  related  regulations. 
The  definition  specifies  that  the  term 
violation  includes:  (1)  A  failure  to 
comply  with  an  applicable  provision  of 
a  Federal  or  State  law  or  regulation 
pertaining  to  air  or  water  environmental 
protection,  as  evidenced  by  a  written 
notification  from  a  governmental  entity 
to  the  responsible  person,  and  (2)  a 
noncompliance  for  which  OSM  or  a 
State  regulatory  authority  has  provided 
one  or  more  of  the  following  types  of 
notices:  (i)  A  notice  of  violation  under 
30  CFR  843.12:  (ii)  a  cessation  order 
under  30  CFR  843.11;  (iii)  a  final  order, 
bill,  or  demand  letter  pertaining  to  a 
delinquent  civil  penalty  assessed  under 
30  CFR  part  845  or  846-  (iv)  a  bill  or 
demand  letter  pertaining  to  delinquent 
reclamation  fees  owed  under  30  CFR 
part  870;  or  (v)  a  notice  of  bond 
forfeiture  under  30  CFR  800.50  when 
(A)  one  or  more  violations  upon  which 
the  forfeiture  was  based  have  not  been 
abated  or  corrected;  (B)  the  amount 
forfeited  and  collected  is  insufficient  for 
full  reclamation  under  30  CFR 
800.50(d)(1),  the  regulatory  authority 
orders  reimbursement  of  the  additional 
reclamation  costs,  and  the  person  has 
not  complied  with  the  reimbursement 
order:  or  (C)  the  site  is  covered  by  an 
alternative  bonding  system  approved 
under  30  CFR  800.1  l"(e),  that  system 
requires  reimbursement  of  any 
reclamation  costs  incurred  by  the 
system  above  those  covered  by  any  site- 
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specific  bond,  and  the  person  has  not 
complied  with  the  reimbursement 
requirement  or  paid  any  associated 
penalties 

With  respect  to  notices  of  bond 
forfeiture,  we  recognize  that  the 
violation  review  criteria  in  the  preamble 
to  the  previous  rule  at  54  FR  18440-41, 
(April  28,  1989)  states  that  C3SM  and 
most  States  would  only  consider  the 
first  situation  to  be  a  violation  notice. 
That  IS.  there  would  have  to  be  an 
unabated  or  uncorrected  violation 
underlying  a  bond  forfeiture  before  a 
notice  of  bond  forfeiture  could  be 
considered  a  violation  or  a  violation 
notice.  However,  tbe  two  new 
conditions  under  which  a  notice  of 
bond  forfeiture  will  be  considered  a 
violation  or  violation  notice  are 
appropriate  because  each  of  these 
situations  involves  (1)  a  failure  to 
comply  with  requirements  of  the  Act  or 
regulatory  program,  and  (2)  a  separate 
notification  to  the  person  who  forfeited 
the  bond  or  defaulted  on  the 
reclamation  obligations. 

Several  commenters  suggested  that 
references  to  bond  forfeitures.  State 
bond  pools,  and  cost  of  reclamation 
should  be  removed  from  the  examples. 
For  the  reasons  discussed  above,  we  do 
not  find  adopting  this  suggestion  to  be 
appropriate.  We  revised  these  portions 
of  the  definition  for  clarity 

A  conimenter  said  the  definition 
should  include  permit  revocation  orders 
and  bond  forfeiture  notices  in  situations 
in  which  someone  other  than  the 
permittee  or  its  controllers  ultimately 
abates  or  corrects  the  violation.  The 
commenter  said  that  abatement  by  a 
third  party  should  not  clear  those 
responsible  for  tbe  violation. 

We  agree  only  to  the  extent  that  an 
unabated  or  uncorrected  violation 
(including  unpaid  fees  or  penalties)  still 
exists  or  that  a  person  has  failed  to 
comply  with  a  cost  reimbursement  order 
from  a  regulator*'  authority.  In  terms  of 
permit  eligibility  under  section  510(c)  of 
the  Act.  30  U.S.C.  1260(c).  the  critical 
element  is  whether  some  type  of 
violation  remains  unabated  or 
uncorrected.  In  this  context,  the  Act 
provides  no  basis  for  making 
distinctions  based  on  the  part\' 
completing  the  reclamation  or  abating  or 
correcting  the  violation. 

A  commenter  said  that  including 
bond  forfeitures  in  the  proposed 
definition  of  violation  notice  blurs  what 
constitutes  a  notice  of  violation.  For  the 
reasons  discussed  above,  we  do  not 
agree. 

Another  commenter  argued  that  "if 
there  is  an  unanticipated  change  in 
circumstances,  no  violation'  is  involved 
until  there  has  been  a  refusal  or  failure 


to  comply  with  the  notice."  We 
disagree.  The  Act  does  not  make  the 
distinction  that  the  commenter 
advocates.  Furthermore,  except  for 
remining  operations  under  section 
510(e).  the  Act's  permit  eligibility 
requirements  do  not  distinguish 
between  violations  resulting  from 
unanticipated  changes  in  circumstances 
and  violations  resulting  from  other 
situations. 

.Several  commenters  said  the 
proposed  definition  of  violation  notice 
was  too  broad,  and  that  orders,  bills  or 
demand  letters  for  penalties  and  notices 
of  bond  forfeiture  are  already  defined 
and  have  sanctions  for  failure  to  abate. 
We  revised  the  definition  to  add  more 
specificity  and  to  restrict  SMCRA- 
related  violations  to  the  circumstances 
under  which  a  person  receives  the  types 
of  notice  listed  in  the  second  paragraph 
of  the  definition. 

One  commenter  agreed  that  the 
definition  should  not  include  bills  or 
demand  letters  for  delinquent 
reclamation  fees.  The  commenter  stated 
that  OSM  sometimes  issues  these  bills 
and  letters  in  error  and  that  the  Act  does 
not  mandate  that  we  classify 
delinquencies  as  violations.  Delinquent 
payment  of  reclamation  fees  is  a 
statutory  violation  under  section  402  of 
the  Act.' 30  U.S.C.  1232.  Timely 
payment  of  reclamation  fees  and  the 
penalty  for  delinquent  payment  is 
provided  for  under  section  402(e}  of  the 
Act,  30  U.S.C.  1232(e).  In  addition,  30 
CFR  773.17(g)  establishes  payment  of 
reclamation  fees  owed  under  30  CFR 
part  870  as  a  condition  of  permit 
issuance.  We  see  no  reason  to  treat  this 
type  of  violation  in  a  manner  that  differs 
from  the  treatment  afforded  to  other 
violations. 

A  commenter  also  said  that  including 
unliquidated  debt  as  a  "violation 
notice  "  without  requiring  a  notice  of 
violation  "blurs  State  obligations  and 
raises  potential  due  process  claims 
regarding  notice  of  the  remaining  debt 
and  opportunity-to-defend.  that  are 
better  left  avoided."  As  discussed  at 
length  in  the  preamble  to  the  previous 
definition  of  "violation  notice" 
published  on  October  28,  1994  (59  FR 
54352),  we  disagree.  No  due  process 
issues  are  raised  in  the  definition  of 
violation  or  violation  notice.  Everyone 
who  receives  one  of  the  notifications 
listed  in  the  definition  of  violation  has 
the  opportunity  to  take  action  to  seek 
administrative  or  judicial  review  of  the 
violation  at  that  time. 

This  final  rule  demonstrates  our 
enhanced  emphasis  on  accurate  and 
complete  information.  However,  the 
final  definition  of  violation  does  not 
include  the  failure  to  provide  accurate 


and  complete  information,  as  originally 
proposed.  We  address  this  problem  in 
other  ways.  For  example,  we  will  not 
grant  a  permit  to  an  applicant  who  fails 
to  provide  accurate  and  complete 
information  in  an  application.  The 
applicant  also  may  be  subject  to 
alternative  enforcement  action  under 
section  518(g)  of  the  Act,  30  U.S.C. 
1268(g).  In  addition,  when  we  discover 
a  failure  of  this  nature  after  a  permit  is 
issued,  we  may  issue  a  notice  of 
violation  or,  as  appropriate,  initiate 
other  actions  that  may  ultimately  result 
in  permit  suspension  or  rescission. 

Violation,  Failure  or  Refusal 

We  originally  proposed  to  retain  the 
existing  definition  of  violation,  failure 
or  refusal  in  §  846.5.  We  received  no 
comments  on  this  proposal. 

In  this  final  rule,  for  organizational 
reasons,  we  are  moving  the  definition  of 
violation,  failure  or  refusal  from 
§§  724.5  and  846.5  to  §  701.5  to 
consolidate  our  definitions.  We  are 
revising  the  language  of  the  definition  to 
confine  its  applicability  to  parts  724  and 
846,  as  it  is  in  the  existing  rules.  We  are 
also  making  a  few  non-substantive 
changes  in  wording  to  improve  syntax 
and  clarity  and  to  remove  redundant 
verbiage. 

Willful  or  Willhilly 

We  proposed  to  replace  the  definition 
of  willful  in  §§  724.5  and  846.5  with  a 
similarly  worded  definition  of  "willful 
or  willfully"  in  30  CFR  701.5,  The  final 
rule  reflects  the  proposed  rule,  with  the 
changes  discussed  below.  We  are 
defining  "willful  or  willfully"  to  mean 
"that  a  person  who  authorized,  ordered 
or  carried  out  an  act  or  omission  that 
resulted  in  either  a  violation  or  the 
failure  to  abate  or  correct  a  violation 
acted:  (1)  intentionally,  voluntarily,  or 
consciously;  and  (2)  with  intentional 
disregard  or  plain  indifference  to  legal 
requirements." 

We  revised  the  text  of  the  definition 
for  clarity  and  consistency  with  the 
term's  broader  applicability  under  the 
proposed  and  final  rules.  Most 
significantly,  we  replaced  the  phrase  "a 
violation  of  the  Act,  or  a  failure  or 
refusal  to  comply  with  the  Act,"  which 
could  have  been  interpreted  as  limiting 
the  scope  of  the  definition  to  a  violation, 
failure  or  refusal,  as  that  term  is  defined 
in  30  CFR  701.5,  with  the  phrase,  "a 
violation  or  the  failure  to  abate  or 
correct  a  violation."  In  addition,  we 
replaced  the  word  "individual"  with 
"person."  The  Act  and  our  regulations 
define  person  in  a  manner  that  includes 
both  individuals  and  business  entities, 
as  is  appropriate  in  the  context  in  which 
the  Act  and  regulations  employ  this 


term.  See  30  CFR  700.5  and  section 
701(19)  of  SMCRA,  30  U.S.C.  1291(19). 

Several  commenters  said  that  the 
definition  should  recognize  but  not 
apply  to  "administrative"  violations, 
which,  the  commenters  said,  do  not 
cause  envixoimiental  harm.  One  said 
administrative  violations  must  not  be 
considered  "willful"  when  determining 
a  pattern  of  violations. 

The  "willful"  standard  appears  in 
sections  510(c),  518(e),  518(f),  and 
521(a)(4)  of  the  Act;  30  U.S.C.  12P0(c), 
1268(e),  1268(f),  and  1271(a)(4).  There  is 
nothing  in  any  of  these  sections  that 
would  support  a  regidatory  authority's 
use  of  this  criterion  to  distinguish 
among  violations  when  applying  the 
"willful"  standard.  Nor  do  we  perceive 
the  need  to  make  such  a  distinction 
among  violations  of  the  Act  and  our 
regulations. 

A  commenter  objected  to  the  phrase 
"or  any  Federal  or  State  law  or 
regulation  applicable  to  surface  coal 
mining  operations"  in  the  proposed 
rule.  In  this  final  rule,  we  replaced  the 
phrase  "or  any  Federal  or  State  law  or 
regulation  applicable  to  surface  coal 
mining  operations"  with  language  that 
refers  to  a  violation  or  the  failure  to 
abate  or  correct  a  violation.  The  context 
in  which  the  term  is  used  will 
determine  the  meaning  of  "violation" 
and  the  scope  of  the  definition. 

The  same  commenter  further  asserted 
that  the  proposed  definition  is 
inconsistent  with  section  518  of 
SMCRA,  30  U.S.C.  1268,  which, 
according  to  the  commenter,  does  not 
encompass  every  failure  or  refusal  to 
comply  with  the  Act  or  any  Federal  or 
State  law  or  regulation  applicable  to 
surface  coal  mining  operations.  We  do 
not  agree  with  the  commenter's 
characterization  of  the  scope  of  section 
518  of  the  Act.  Furthermore,  as 
discussed  above,  the  Act  also  uses  this 
term  in  sections  510(c)  and  521(a)(4).  30 
U.S.C.  1260(c)  and  1271(a)(4).  Section 
510(c).  specifically  includes  State 
violations. 

Willful  Violation 

We  proposed  to  remove  the  definition 
of  willful  violation  from  §§  701.5  and 
843.5. 

A  commenter  argued  that  removing 
"willful  violation"  would  "improperly 
merge"  "willfully"  and  "willful 
violation."  which  are  distinct  terms  that 
the  Act  uses  in  different  contexts. 
According  to  the  commenter,  the 
"willful"  in  "willful  violation"  in 
section  510(c)  of  the  Act,  30  U.S.C. 
1260(c),  means  that  a  person  "intends 
the  result  that  actually  occurs." 

We  agree  that  context  establishes 
meaning.  However,  we  disagree  that 


either  term  is  used  in  a  unique  maimer 
\uider  SMCRA.  As  we  stated  above  in 
the  discussion  of  willful  or  willfully,  the 
"willful"  standard  is  employed  four 
times  in  SMCRA,  including  section 
510(c),  30  U.S.C.  1260(c).  The  previous 
definition  of  "willful  violation"  is 
inconsistent  with  how  "willful"  is  used 
in  sections  518  and  521  of  SMCRA.  30 
U.S.C.  1268  and  1271.  The  phrase 
"willful  violation"  appears  only  in 
section  510(c).  where  it  is  one  criterion 
for  permanent  permit  ineligibility. 

In  section  510(c).  "willfid"  modifies 
"violation"  in  the  same  manner  that 
"demonstrated"  modifies  "pattern"  and 
"irreparable"  modifies  "damage."  The 
violations  that  would  result  in  a  finding 
of  permanent  permit  ineligibility  are  not 
simply  violations,  they  are  willful 
violations.  The  type  of  pattern  that  must 
be  determined  is  a  demonstrated 
pattern.  The  damage  that  must  result 
from  the  demonstrated  pattern  of  willful 
violations  must  be  irreparable  damage. 

We  conclude  that  the  previously 
defined  term  is  now  uimecessary.  The 
new  definition  of  "willful  or  willfully" 
includes  an  element  of  intent.  There  is 
no  need  to  find  that  a  person  "intends 
the  result  that  actually  occurs." 
Therefore,  we  are  removing  willful 
violation  from  §§  701.5  and  843.5. 

B.  Section  724.5 — Definitions 

In  this  final  rule,  §  724.5  is  removed 
from  our  regulations. 

We  proposed  to  replace  the 
definitions  of  knomngly  and  willfully  in 
§  724.5  with  the  definitions  of  "knowing 
or  knowingly"  and  "willful  or  willfully" 
in  30  CFR  701.5.  A  commenter  asked  if 
the  change  was  proposed  because  of 
uiu-esolved  bond  forfeitures  under  the 
initial  regulatory  program.  Our  proposal 
had  nothing  to  do  with  unresolved  bond 
forfeitures.  (The  initial  regulatory 
program  did  not  require  any  bonds.) 
Instead,  it  arose  from  a  desire  to 
consolidate  our  definitions  in  §  701.5  to 
the  extent  possible. 

The  final  rule  replaces  knowingly 
with  "knowing  or  knowingly"  and 
willfully  with  "willful  or  willfully."  As 
proposed,  we  are  placing  the  final 
definitions  in  §  701.5  after  them  in 
§  724.5.  In  this  final  rule,  we  are  also 
moving  the  definition  of  violation, 
failure  or  refusal  previously  in  §  724.5 
to  §  701.5.  The  net  result  of  these 
changes  is  that  §  724.5  is  removed  from 
our  regulations. 

C.  Section  773.5 — Definitions 

We  proposed  to  either  move  or 
remove  the  definitions  from  previous 
§  773.5  and  remove  this  section  from 
our  regulations.  There  were  no 
comments  on  our  proposal,  which  we 


adopted  in  revised  form  in  this  final 
rule. 

We  adopted  certain  definitions  from 
previous  §  773.5  in  revised  form  at 
§  701.5  while  removing  the  definitions 
of  ownership  or  control  link.  Federal 
violation  notice,  and  State  violation 
notice.  Section  773.5  remains  a  part  of 
our  regulations  since  we  redesignated 
previous  §  773.12  as  §  773.5 

D.  Section  773.10 — Information 
Collection 

In  this  final  rule,  the  provision  we 
adopted  from  proposed  §  773.10  is 
found  at  §773.3. 

We  proposed  to  revise  the  information 
collection  burden  for  part  773.  We 
reorganized  part  773.  As  a  result, 
previous  §  773.10  is  redesignated  new 
§  773.3.  Final  §  773.3  contains  the 
information  collection  requirements  for 
part  773  and  the  Office  of  Management 
and  Budget  (OMB)  clearance  number. 

In  this  final  rule.  §  773.3(a)  is  revised 
to  show  that  the  new  OMB  clearance 
number  for  this  part  is  1029-0115. 
Section  773.3(b)  is  revised  to  adjust  the 
estimated  public  reporting  burden  from 
34  hours  to  36  hours.  The  estimate 
represents  the  average  response  time. 
For  unchanged  provisions  in  the 
regulations,  our  revised  estimates  are 
based  on  updated  estimates  developed 
in  May  2000  using  more  current 
information. 

Summary  of  Comments  and 
Adjustments  to  Burden  Estimates 

We  considered  information  from  the 
individuals  who  commented  on 
information  collection  aspects  of  the 
proposed  rule.  In  general,  commenters 
stated  that  the  estimated  information 
collection  burden  related  to  the 
proposed  rule  was  too  low.  Commenters 
generally  did  not  mention  any  specific 
rule  change  which  was  underestimated 
or  any  specific  number  of  hours  that 
would  alter  the  OSM  estimate. 

A  commenter  stated  that  the  burden 
hours  for  part  773  should  be  50.  instead 
of  34  hours.  To  reduce  information 
requirements,  we  are  not  adopting  some 
of  the  proposed  changes  in  this  final. 
We  also  increased  estimates  of  burden 
hours  for  the  remaining  requirements. 

A  commenter  stated  that  the  time 
burden  in  §  773.10  differed  from  what 
was  proposed  in  parts  774  and  778  and 
requested  information  on  how  these 
numbers  were  derived  and  a 
clarification  of  average  reporting 
burden. 

We  receive  approval  from  the  OMB  to 
collect  information  based  on  each 
"part"  in  the  Code  of  Federal 
Regulations  (CFR).  There  is  a  different 
burden  associated  with  responding  to 
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each  part  in  the  CFR  since  each  requires 
different  types  of  information  from 
respondents  (citizens,  coal  companies. 
State  and  Indian  regulator>-  authorities) 
We  also  request  approval  from  OMB 
based  on  the  average  burden  hours  per 
respondent,  not  the  total  burden.  The 
total  hours  divided  by  the  number  of 
potential  respondents  equals  the  average 
burden  hour  estimate  per  respondent. 
For  further  information  regarding  our 
compliance  with  the  Paperwork. 
Reduction  Act  and  O.SM's  information 
collection  calculations,  please  contact 
OSM's  Information  Collection  Clearance 
Officer  identified  under  §§  773.3(b), 
774.9(b),  and  778.8(b) 

A  commenter  suggested  that  OSM 
lacked  authority  under  SMCRA  to 
collect  much  of  the  information 
required  in  the  proposed  rule  Our 
response  to  this  comment  relies  on  thp 
decision  in  S"\L-\  v  DOl  II.  The  court 
spoke  directly  on  this  issue  saying  that 
the  information  requirements  contained 
in  SMCR.\  are  not  exhaustive.  So  as 
long  as  the  information  required  under 
our  regulations  is  necessary  to 
implement  the  Act,  we  are  justified  in 
requiring  it.  As  e.xplained  elsewhere  in 
this  preamble,  all  of  the  information  we 
obtain  under  this  final  rule  is  indeed 
necessajy  to  enforce  the  Act 

Lastlv,  some  commenters  continue  to 
assume  that  because  OSM  continues  to 
require  certain  information,  it  will 
necessarilv  use  that  information  to  make 
permit  eligibility  determinations  on 
surface  coal  mining  permit  applications. 
The  commenters  said  this  would  be 
inconsistent  with  the  court  decision 

While  we  cannot  use  all  of  the 
information  we  obtain  under  this  rule  to 
make  permit  eligibility  determinations 
under  section  510(c)  of  the  Act,  30 
use.  1260(c).  we  are  expresslv 
required  to  obtain  some  of  the 
information  under  section  507  of  the 
Act,  30  U.S.C.  1257  Other  information 
we  obtain  is  necessarv'  to  enforce  other 
aspects  of  the  .^ct.  The  information  we 
require  will  allow  us  and  regulatory 
authorities  to  implement  the  purposes 
of  the  Act.  including  permitting, 
compliance,  and  enforcement 
provisions  .As  we  have  said,  this  is 
consistent  with  the  decision  in  \'MA  v. 
DOI II. 

E.  Section  773.15— Review  of  Permit 
Apphcatinns 

In  this  final  rule,  the  provisions 
proposed  at  *»  773.15  are  found  at 
§§773.8  through  773  15  and  774.1  He) 
through  (e). 

We  proposed  to  revise  certain  aspects 
of  previous  §  773,15.  in  the  proposed 
rule.  we.  among  other  things:  (1) 
Provided  for  separate  review  of  the  legal 


identity,  permit,  and  compliance 
information  provided  in  applications; 
(2)  separated  permit  eligibility 
determinations  under  section  510(c)  of 
the  Act  from  the  application  review 
process:  (3)  proposed  to  distinguish 
among  applic:ants  based  upon  surface 
coal  mining  experience  and  successful 
environmental  compliance  criteria:  and 
(4)  proposed  the  use  of  investigations  to 
ensure  compliance  with  certain 
statutory  and  regulaton,"  provisions.  The 
preamble  of  the  proposed  rule  also 
provided  notice  that  we  would  cease 
providing  AVS  and  OSM 
recommendations  to  State  regulatory- 
authorities  to  assist  in  permitting 
decisions.  See  also  OSM  System 
Advisory'  Memorandum  #20 
(discontinuance  of  AVS  and  OSM 
permitting  recommendations),  a  copy  of 
which  is  in  the  administrative  record  for 
this  rulemaking  and  on  our  .Applicant/ 
Violator  System  Otlice  Internet  home 
page  (Internet  address: 
www.avs.osmre.gov). 

In  this  final  rule,  we  modified  the 
proposed  revisions  and  reorganized 
them  into  smaller  sections.  As  a  result, 
part  773  is  entirely  reorganized  and  re- 
numbered As  part  of  the  reorganization 
of  part  773,  some  of  the  previous 
sections  we  did  not  propose  for  revision 
are  also  re-numbered.  The  new- 
designations  for  these  sections  are 
incorporated  in  the  derivation  tables  in 
section  IV  B.  of  this  preamble.  We  also 
modified  certain  proposed  provisions  to 
compiv  with  the  effects  of  the  ruling  of 
the  DC  Circuit  in  NMA  v  DOI II,  this 
final  rule  also  conforms  to  the  D.C. 
Circuit  s  holding  in  NMA  v.  DOI  I. 

As  explained  previously,  in  NMA  v. 
DOI  I.  the  appeals  court  held  that  the 
clear  language  of  section  51Q(c).  30 
U.S.C.  1260(c).  of  SMCRA  authorizes 
regulatory  authorities  to  deny  a  permit 
only  on  the  basis  of  violations  of  "any 
surface  coal  mining  operation  owned  or 
controlled  by  the  applicant."  NMA  v. 
DOI  I.  105  F  3d  at  693-94.  In  contrast. 
OSM's  19H8  ownership  and  control  rule 
also  allowed  regulatory-  autliorities  to 
deny  a  permit  on  the  basis  of  violations 
of  any  person  who  owned  or  controlled 
the  applicant.  In  the  IFR,  published  in 
1997.  we  cured  the  defect  identified  by 
the  court  of  appeals  by  requiring 
regulatory  authorities  to  deny  permits 
based  on  section  510(c)  of  the  Act  only 
when  the  applicant  owned  or  controlled 
an  operation  with  a  current  violation, 
and  not  when  a  person  with  a  current 
violation  owned  or  controlled  the 
applicant.  In  §773.12(3)  and  (b)  of  this 
final  rule,  we  retain  the  substance  of 
this  IFR  provision. 

In  NMA  V.  DOI  II.  the  court  of  appeals 
agreed  with  OSM  that  section  510(c)  of 


SMCRA  allows  OSM  to  deny  permits 
based  on  violations  cited  at  operations 
that  the  applicant  owns  or  controls, 
including  "limitless  downstream 
violations"  at  operations  indirectly 
owned  or  controlled  by  an  applicant 
through  intermediary  entities.  Id.  at  4- 
5.  (A  further  discussion  of  "direct" 
versus  "indirect"  ownership  or  control 
appears  below,  in  this  section.)  In  final 
§§  773.11.  773.12(a)  and  773.12(b).  we 
retain  the  substance  of  the  existing 
provision  (30  CFR  773.15(b)(1)).  and 
proposed  §§773.15{b)(3)(i)(A)  &  (B)  and 
773.16(a).  which  allow  OSM  to  deny 
permits  to  applicants  who  are  currently 
in  violation  and  to  applicants  who — 
directly  or  indirectly — own  or  control 
operations  that  are  currently  in 
violation.  OSM  may  consider  violations 
at  operations  which  are  "limitlessdy] 
downstream,"  so  long  as  ownership  or 
control  (as  defined  in  final  §  701.5)  by 
the  applicant  is  present. 

The  court  agreed  with  NMA  that 
"lf]or  violations  of  an  operation  that  the 
applicant  "has  controlled"  but  no  longer 
does.  *   *   *  the  Congress  authorized 
permit-blocking  only  if  there  is  "a 
demonstrated  pattern  of  willful 
violations  "  under  section  510(c)  of 
SMCRA.  Id.  at  5.  As  such,  in  order  to 
deny  a  permit  under  section  510(c)  of 
the  Act,  the  violation  must  be 
outstanding  [i.e.,  unabated  or 
uncorrected)  and  the  applicant  must 
own  or  control  the  operation  with  a 
violation  at  the  time  of  application.  If 
the  ownership  or  control  relationship 
has  been  terminated,  OSM  may  not 
deny  a  permit  (absent  a  pattern  of 
willful  violations),  even  if  the  violation 
remains  current.  NMA  v.  DOI  II,  177 
F.3d  at  5.  However,  if  a  person  is 
himself  a  violator,  severing  an 
ownership  or  control  relationship  will 
not  make  the  person  eligible  for  a 
permit.  OSM  may  not  base  permit 
eligibility  on  past  ownership  or  control 
except  in  instances  of  a  "demonstrated 
pattern  of  willful  violations  of  [the]  Act 
of  such  nature  and  duration  with 
resulting  irreparable  damage  to  the 
environment  as  to  indicate  an  intent  not 
to  compiv  with  the  provisions  of  [the] 
Act."  SMCRA  section  510(c).  As 
proposed.  §§  773.15(b)(3)(i)(A)  and  (B) 
and  773.16(a)  would  have  allowed 
permit  eligibility  determinations  to  be 
based  on  past  ownership  or  control.  In 
final  §§773.11.  773.12(a)  and  773.12(b). 
we  modified  the  proposed  language  to 
clarify  that  permit  eligibility  must  be 
based  on  operations  which  the  applicant 
or  operator  currently  owns  or  controls. 
However.  OSM  may  still  consider  past 
ownership  or  control  of  operations  with 
violations  in  determining  whether  there 
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is  a  pattern  of  willful  violations  under 
section  510(c)  of  the  Act  and  final 
§  774.11(c),  except  where  constrained  by 
the  appeals  court's  retroactivity  holding 
(discussed  below). 

On  the  applicability  of  the  five-year 
statute  of  limitations  at  28  U.S.C.  2462. 
the  court  agreed  with  OSM  that  the 
section  2462  limitations  period  does  not 
apply  to  violations  when  determining 
permit  eligibility  under  section  510(c)  of 
SMCRA.  Id.  at  7-8.  Thus,  except  where 
constrained  by  the  appeals  court's 
retroactivity  holding  (discussed  below), 
OSM  may  deny  permits  to  applicants 
who  own  or  control  an  operation  with 
a  current  violation,  regardless  of  when 
the  violation  first  occiured.  On  this 
point,  since  the  court  of  appeals  ratified 
the  approach  contained  in  the  proposed 
rule,  no  modification  was  necessary  in 
this  final  rule.  Subject  to  the 
retroactivity  holding,  as  reflected  in 
final  §§  773.12(a)  and  (b),  final 
§§  773.12(a)  and  (b)  allow  OSM  to  deny 
permits  based  on  violations  at 
operations  which  the  applicant 
currently  owns  or  controls,  regardless  of 
when  the  violation  was  first  cited. 

With  regard  to  retroactivity,  the  court 
found  that  the  IFR,  at  30  CFR 
773.15(b)(1),  is  impermissibly 
retroactive  to  the  extent  it  authorizes 
permit  denials  under  section  510(c)  of 
the  Act  based  on  indirect  control  in 
cases  where  both  the  assumption  of 
indirect  control  and  the  violation 
occurred  before  November  2, 1988,  the 
effective  date  of  OSM's  1988  ownership 
and  control  rule.  NMA  v.  DOI  I,  \77 
F.ad  at  8-9.  The  court  explained  that 
the  1988  ownership  and  control  rule 
imposed  a  "  'new  disability,'  permit 
ineligibility,  based  on  'transactions  or 
considerations  already  past.  *   *   *'"  Id. 
ate.    - 

Specifically,  the  court  held  that  the 
IFR  is  retroactive  "insofar  as  it  block 
[sic]  permits  based  on  transactions 
(violations  and  control)  antedating 
November  2.  1988,  the  (1988)  ownership 
and  control  rule's  effective  date."  Id. 
Thus,  under  the  coirrt's  reasoning,  the 
IFR  is  retroactive  only  when  both 
"transactions" — the  violation  and  the 
assumption  of  indirect  ownership  or 
control — occurred  before  November  2 . 
1988.  Indeed,  the  court  explained  that 
the  IFR  is  not  retroactive  to  the  extent 
it  allows  permit  denials  when  an 
applicant  acquires  control  of  an  ongoing 
(i.e.,  unabated  or  uncorrected),  pre-rule 
violation  on  or  after  the  effective  date  of 
the  1988  ownership  and  control  rule.  Id. 
at  n.l2.  This  is  so  because  one  of  the 
relevant  transactions — assumption  of 
control — will  have  occurred  on  or  after 
November  2,  1988;  thus,  the  applicant 
would  be  on  notice  of  the  requirements 


of  the  1988  rule.  By  this  same  logic,  the 
IFR  also  is  not  retroactive  when  the 
assumption  of  control  occurred  before 
November  2, 1988,  but  the  relevant 
violation  occiorred  or  occurs  on  or  after 
November  2,  1988.  At  bottom,  if  either 
of  the  relevant  transactions  occurred  or 
occurs  on  or  after  November  2.  1988, 
OSM  may  continue  to  deny  permits 
under  section  510(c)  without  running 
afoul  of  the  court's  retroactivity  holding. 

The  court's  reasoning  turns  on  the  fact 
that  permit  denials  based  on  indirect 
control,  though  reasonable,  were  first 
clearly  provided  for  in  the  1988 
ownership  and  control  rule.  Id.  In  this 
regard,  the  court  explains,  the  1988 
ownership  and  control  rule  imposed  a 
"new  disability"  and  "change[d]  the 
legal  landscape."  Id.  (quotation 
omitted).  However,  even  under  the  most 
restrictive  reading  of  section  510(c), 
after  enactment  of  SMCRA  in  1977, 
OSM  could  always  deny  permits  based 
on  violations  by  the  applicant's  "own, 
directly  [owned  or]  controlled 
operations"  {id.)  (emphasis  added); 
indeed,  the  statutory  language  of  section 
510(c)  expressly  mandates  permit 
denials  in  these  circumstances. 

As  such,  under  the  court's  ruling, 
OSM  may  continue  to  require  permit 
denials  based  on  an  applicant's  own 
violations  or  direct  ownership  or  control 
of  operations  with  pre-rule  violations, 
even  when  the  applicant  acquired 
ownership  or  control  before 
promulgation  of  the  1988  ownership 
and  control  rule.  For  purposes  of  the 
final  rule  we  are  adopting  today,  and 
consistent  with  the  NMA  v.  DOI  II 
decision,  an  entity  directly  owns  or 
controls  another  entity  if  it  owns  greater 
than  50  percent  of  the  entity  or  actually 
controls  the  entity,  and  there  is  not  an 
intermediary  entity  between  the  two. 
For  example,  if  company  A  owns  greater 
than  50  percent  of  company  B,  and  there 
is  no  intermediary  entity  between  the 
two.  company  A  directly  owns  company 
B.  If  company  A  owns  50  percent  or  less 
of  company  B.  but  actually  controls 
company  B.  and  there  is  no 
intermediary  entity  between  the  two. 
company  A  directly  controls  company 
B.  However,  even  if  there  is  an 
intermediary  entity,  ownership  and 
control  will  also  be  deemed  direct  if 
there  is  100  percent  ownership  at  each 
level  of  the  corporate  chain  between  two 
entities.  For  example,  if  company  A 
owns  100  percent  of  company  B.  and 
company  B  owns  100  percent  of 
company  C.  company  A  will  be  deemed 
to  directly  own  and  control  company  C. 
its  wholly  owned  subsidiary. 

While,  in  general,  it  is  the  presence  of 
an  intermediary  entity,  and  not  the 
percentage  of  ownership,  which  makes 


ownaership  or  control  indirect,  we  are 
adopting  the  "greater  than  50  percent  " 
threshold  because  greater  than  50 
percent  ownership  will  usually  confer 
control.  The  50  percent  threshold  is  also 
consistent  with  the  definition  of  own, 
owner,  or  ownership  we  are  adopting 
today  in  final  §  701.5  and  the  position 
we  have  taken  since  1 988  that  greater 
than  50  percent  ownership  is  deemed  to 
constitute  ownership  or  control.  See 
previous  §  773.5(a)  (this  category  of 
deemed  ownership  or  control  was  not 
challenged  by  the  National  Mining 
Association).  As  such,  as  of  the 
enactment  of  SMCRA  in  1977.  an 
applicant  would  be  on  notice  that,  at  a 
minimum,  it  could  be  denied  a  permit 
if  it  owned  greater  than  50  percent  of  an 
entity  with  a  current  violation.  In  the 
case  of  wholly  owned  subsidiaries,  any 
intermediaries  will  be  disregarded  since 
they  are  subject  to  total  control  by  the 
parent  company;  in  this  instance,  it  is 
clear  that  the  parent  company  will 
directly  own,  and  have  the  ability  to 
directly  control,  the  entity  at  the  bottom 
of  the  corporate  chain. 

Under  tne  court's  notice-derived 
rationale,  OSM  may  also  continue  to 
deny  permits  based  on  indirect 
ownership  or  control  of  an  operation 
with  a  current  violation — even  if  both  of 
the  relevant  transactions  occurred 
before  November  2.  1988 — so  long  as 
there  was  a  basis  to  deny  under 
established  law  at  the  time  of  the 
assumption  of  indirect  ownership  or 
control  or  at  the  time  of  the  violation 
(whichever  is  earlier),  independent  of 
the  provisions  of  the  1988  ownership  or 
control  rule.  To  the  extent  that  such 
authority  to  deny  permits  based  on 
indirect  relationships  existed  before 
November  2,  1988.  the  1988  ownership 
or  control  rule  cannot  be  said  to  have 
"imposed  a  new  disability"  or  "changed 
the  legal  landscape."  Rather,  the 
applicant  would  have  been  on  notice 
that  certain  relationships  to  operations 
with  current  violations  could  result  in  a 
permit  denial. 

We  modified  proposed 
§  773.15(b)(3)(i)(B)  to  conform  it  to  the 
court's  retroactivity  holding.  Final 
§  773.12(a)  and  (b)  incorporate  the 
substance  of  the  above  discussion. 

Other  modifications  to  the  proposed 
rule  are  discussed  in  connection  with 
our  responses  to  comments  received 
with  respect  to  the  relevant  proposed 
provisions. 

General  Comments  on  Proposed 
§773.15 

Several  commenters.  including  those 
who  commented  on  the  effects  of  the 
NMA  v.  DO/ //decision,  expressed 
concern  that  OSM  does  not  see  that  an 
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ineligibility  determination  based  upon 

upstream"  violations  is  still  possible 
The  commenters  said:  (1)  The  corporate 
form  should  not  be  used  to  perpetuate 
a  fraud;  (2)  a  corporate  charter  can  be 
revoked,  and  (3)  the  decision  in  \'MA  v. 
DO/ /specifically  indicates  how  to 
determine  the  applicant.  Other 
commenters  raised  similar  concerns 

We  agree  that  the  corporate  form 
should  not  be  used  to  perpetrate  a  fraud 
With  respect  to  revocation  of  corporate 
charters.  State  regulatory  authorities 
already  have  sufficient  authority,  under 
State  laws,  to  seek  revocation  of 
corporate  charters  under  appropriate 
circumstances. 

We  also  agree  that  regulatory 
authorities  have  leeway  to  identifv  the 
true  applicant,  and  to  consider  the 
violations  of  such  person  under  the 
permit  eligibility  review  of  final 
§773.12  and  section  510(c)  of  the  Act. 
We  chose  not  to  define  the  phrase  "true 
applicant"  at  this  time  because 
regulator.'  authorities  already  have  the 
authority  and  flexibility  to  determine 
the  true  applicant,  based  on  the 
particular  facts  and  circumstances  of 
each  case. 

In  NMA  V.  DOI  I.  the  court  of  appeals 
explained  that,  as  a  general  rule.  OSM 
may  not  deny  a  permit  based  on 
violations  of  persons  who  own  or 
control  the  applicant.  However,  the 
court  explained:  "OSM  has  leeway  in 
determining  who  the  applicant'  is.  As 
appellant  concedes,  OSM  has  the 
authority,  in  instances  where  there  is 
subterfuge,  to  pierce  the  corporate  veil 
in  order  to  identifv  the  real  applicant." 
S'MA  v  DOI  I.  105  F  3d  at  695.  Below, 
we  briefly  describe  several  tools,  which 
exist  independentlv  of  this 
rulemaking — State  and  Federal 
corporate  veil  piercing  and  case  law 
interpreting  section  521(c)  of  SMCR.-\. 
30  U.S.C.  1260(cl— which  may  assist 
regulatory  authorities  in  identif\'ing  the 
true  applicant 

The  court  of  appeals  identified 
corporate  veil  piercing  as  a  means  of 
identifv'ing  the  "true  applicant."  There 
are,  generally  speaking,  two  bodies  of 
veil-piercing  case  law:  State  and 
Federal   However,  the  purpose  of  thf 
State  common  law  veil-piercing 
mechanism,  which  is  typically 
employed  as  a  method  for  imposing 
personal  liability  on  shareholders  of  a 
corporation,  does  not  precisely  match 
the  purpose  and  intent  of  this 
rulemaking.  In  promulgating  the  permit 
eligibility  provisions  of  this  final  rule, 
we  in  no  way  intend  to  seek  to  impose 
personal  liability  on  shareholders,  or 
owners  or  controllers,  for  the  wrongs  or 
debts  of  a  corporate  permittee.  Nor  do 
we  intend  to  alter  the  common  law 


principles  of  corporate  separateness  and 
limited  liability  to  a  greater  extent  than 
SMCRA  itself  provides.  Rather,  the 
permit  eligibility  provisions  we  adopt 
today  are  designed  to  determine  who  is 
eligible  to  receive  a  permit  under 
section  510(c)  of  SMCRA. 

Despite  the  fact  that  the  permit 
eligibility  aspects  of  this  rule  do  not 
impose  personal  liability  on  individuals 
for  the  debts  or  wrongs  of  a  corporation, 
the  body  of  State  veil-piercing  case  law 
may,  in  certain  instances,  provide  a 
useful  analytical  construct  to  assist 
regulatory  authorities  in  identifying  the 
true  applicant.  For  example,  in 
instances  where  State  veil-piercing  case 
law  would  allow  the  corporate  form  to 
be  disregarded  to  impose  personal 
liability  on  a  person,  it  stands  to  reason 
that  the  person  may  be  the  true 
applicant,  such  that  his  violations 
become  relevant  to  the  permit  eligibility 
determination  under  final  §  773.12  and 
section  510(c)  of  the  Act. 

Federal  veil-piercing,  which  serves  a 
broader  purpose  than  the  imposition  of 
personal  liability  for  corporate  debts  or 
wrongs,  is  more  closely  aligned  with  the 
purpose  of  the  permit  eligibility 
provisions  of  this  final  rule;  as  such,  it 
provides  a  better  paradigm  than  State 
common  law  veil  piercing  for 
identifying  the  true  applicant.  Federal 
veil-piercing  case  law  has  developed  to 
the  extent  that: 

The  general  rule  adopted  in  the  federal 
cases  is  that  "a  corporate  entity  may  be 
disregarded  in  the  interests  of  public 
convenience,  fairness  and  equity."  In 
applying  thi.s  rule,  federal  courts  will  look 
closely  at  the  purpose  of  the  federal  statute 
linvolvedj  to  determine  whether  the  statute 
places  importance  on  the  corporate  form,  an 
inquiry  that  usually  gives  less  respect  to  the 
corporate  form  than  does  the  sU'ict  common 
law  alter  ego  doctrine  *    *    *. 

Alman  v.  Danin.  801  F.2d  1.  3  (1st 
Cir.  1986)  (quoting  Town  of  Brookline  \ . 
Gomuch.  667  F.2d  215,  221  (1st  Cir. 
1981);  internal  citations  omitted).  Under 
federal  veil-piercing  case  law.  if  a 
person  elects  the  corporate  form  to 
evade  the  requirements  of  SMCRA.  it  is 
in  the  interests  of  "public  convenience, 
fairness  and  equity"  to  disregard  the 
corporate  form  and  consider  the 
violations  of  the  person,  as  the  true 
applicant,  in  making  a  permit  eligibility 
determination  under  final  §  773.12  and 
section  510(c)  of  the  Act. 

Section  521(c)  of  SMCRA.  30  U.S.C. 
1271(c),  like  veil  piercing,  allows  for  the 
imposition  of  personal  liability  in 
certain  instances.  The  criteria  for 
determining  who  is  a  section  521(c) 
"agent,"  as  they  have  developed  in  the 
case  law.  may  assist  regulaton,' 
authorities  in  their  efforts  to  identify  the 


true  applicant.  For  example,  in  the  case 
of  United  States  v.  Dix  Fork  Coal  Co., 
692  F.2d  436  (6th  Cir.  1982).  the  U.S. 
Court  of  Appeals  for  the  Sixth  Circuit 
found  an  individual  directly  liable  for 
the  violations  of  a  corporation  under 
section  521(c)  of  SMCRA,  30  U.S.C. 
1271(c),  which,  under  specified 
circumstances,  allows  the  United  States 
to  institute  a  civil  action  for  relief 
against  a  permittee  or  his  "agent."  In 
that  case,  the  individual — Wilford 
Niece — was  neither  an  officer  nor 
director  of  the  corporation  (Dix  Fork), 
but  was  delegated  "responsibility  [for] 
ensuring  compliance  with  the  Act 
throughout  the  mining  operation  by  Dix 
Fork."  Id.  at  439.  Borrowing  from  the 
definition  of  "agent"  in  the  Coal  Mine 
Health  and  Safety  Act,  30  U.S.C.  801  et 
seq..  the  court  explained: 

[A  section  521]  "agent"  includes  that 
person  charged  with  the  responsibility  for 
protecting  society  and  the  environment  from 
the  adverse  effects  of  the  surface  coal  mining 
operation  and  particularly  charged  with 
effectuating  compliance  with  environmental 
performance  standards  during  the  course  of 
a  permittee's  mining  operation. 

Id.  at  440.  In  finding  Mr.  Niece  directly 
liable  for  Dix  Fork's  violations,  the  court 
explained  that: 

The  intervening  corporate  structure  of  Dix 
Fork  is  insufficient,  given  the  aggravating 
circumstances  of  this  case,  to  shield  Wilford 
Niece  from  the  affirmative  obligations 
necessary  to  rectify  the  environmental  hazard 
which  would  not  have  manifested  but  for  the 
assets  and  decisions  of  Wilford  Niece.  *    *   * 

Refusal  of  the  federal  forum  to  implement 
affirmative  obligations  on  Niece  as  an  agent 
would  permit  circumvention  of  the  Act 
through  the  establishment  of  a  sham 
corporation 

Id.  at  441.  Since  SMCRA  itself 
disregards  the  corporate  form  to  impose 
personal  liability  on  section  521(c) 
agents  for  the  wrongs  of  a  corporation, 
it  is  reasonable  to  conclude  that  a 
section  521(c)  agent  may  be  the  true 
applicant,  such  that  his  violations 
should  be  considered  during  the  permit 
eligibility  review  under  final  §  773.12 
and  section  510(c)  of  the  Act. 

The  tools  identified  above  are  not 
intended  to  be  exhaustive.  There  may 
well  be  other  mechanisms  or  procedures 
available  to  regulatory  authorities  to 
identifir'  the  true  applicant.  In  most 
cases,  the  nominal  applicant  (the  person 
whose  name  appears  on  the  permit 
application)  will  also  be  the  true 
applicant.  Certainly,  not  all  owners  or 
controllers  of  an  operation  are 
susceptible  to  veil  piercing  or  other 
corporate  avoidance  mechanisms;  as 
such,  not  all  owners  or  controllers  are 
true  applicants.  However,  if  the 
regulatory  authority  has  reason  to 
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believe  that  the  nominal  applicant  is  not 
the  true  applicant,  the  regulatory  should 
conduct  an  investigation  to  determine 
the  identity  of  the  true  applicant.  In 
short,  each  regulatory  authority  should 
consider  the  totality  of  circumstances  in 
determining  whether  the  nominal 
applicant  is  also  the  true  applicant. 

Proposed  §  773.15(a)(3) 

We  proposed  to  add  paragraph  (a)(3) 
to  the  general  requirements  in  previous 
§  773.15.  That  provision  would  have 
required  the  regulatory  authority  to 
evaluate  whether  the  permit  application 
contained  accurate  and  complete 
information  and  allowed  the  regulatory 
authority  to  stop  review  until  any  issues 
as  to  the  accuracy  and  completeness  of 
information  were  resolved. 

Based  upon  comments  and  our  further 
deliberations,  we  are  not  adopting 
proposed  §  773.15(a)(3)  because  it  is 
duplicative.  Conunenters  had  varying 
opinions  on  the  proposed  revisions. 
Some  said  stopping  the  review  would 
hasten  correction  of  the  information. 
One  said  the  provision  is  unnecessary 
and  redundant.  This  commenter  said  a 
regulatory  authority  already  has  the 
obligation  to  make  a  written  finding  for 
application  approval  "and  is  imder  no 
obligation  to  proceed  with  an 
incomplete  application."  Two 
commenters  expressed  their  belief  that 
more  time  and  resources  would  be 
required  to  determine  that  an 
application  is  accurate  and  complete 
before  the  review  actually  begins. 
Another  commenter  said  that  the 
ownership  and  control  information 
should  be  reviewed  for  administrative 
completeness  then  entered  into  AVS. 
One  commenter  said  the  practice  of 
providing  a  checklist  instead  of  written 
findings  should  be  eliminated  in  the 
final  rule. 

We  agree,  in  part,  with  most  of  these 
comments.  By  our  longstanding 
practice,  at  least  since  1983,  a  regulatory 
authority  is  under  no  obligation  to 
continue  to  process  an  administratively 
incomplete  application.  See,  e.g.,  final 
§  773.6(a)(1)  (redesignated  from 
previous  §  773.13(a)(1))  and  existing 
§  701.5  (definition  of  administratively 
complete  application).  We  also  included 
an  administrative  completeness 
requirement  in  final  §  773.8(a)  of  this 
rule.  Further,  final  §§  773.8(b)  and  (c) 
require  the  regulatory  authority  to  enter 
into  AVS,  and  update,  the  ownership 
and  control  and  violation  information 
an  applicant  submits  under  final 
§§  778.11.  778.12(c),  and  778.14.  Final 
§  773.15(a),  which  continues  a  provision 
which  has  also  been  in  place  since  at 
least  1983  (see  previous  §  773.15(c)(1)), 
requires  the  applicant  to  affirmatively 


demonstrate,  and  the  regulatory 
authority  to  find,  that  the  application  is 
accurate  and  complete  before  a  permit  is 
issued.  In  this  final  rule,  at  §  773.15(a). 
we  made  a  technical  revision  to 
previous  §  773.15(c)(1).  changing  the 
phrase  "complete  and  accurate"  to 
"accurate  and  complete."  to  match  the 
statutory  phrase  used  in  section 
510(b)(1)  of  the  Act.  Finally,  at  final 
§  773.15(n),  we  added  a  requirement  for 
the  regulatory  authority  to  make  a 
written  finding  that  the  applicant  is 
eligible  to  receive  a  permit  based  on  the 
reviews  under  §§  773.8  through  773.14 
of  this  final  rule.  A  checklist,  without 
sufficient  detail,  will  not  satisfy  the 
written  finding  requirement  of  final 
§773.15(n). 

Proposed  §  773.15(b) 

We  proposed  to  revise  certain 
provisions  of  previous  §  773.15(b).  In 
general,  we  proposed  to: 

•  Reorganize  the  section  to 
encompass,  among  other  things,  a  three- 
part  review  of  permit  application 
information  [see  proposed 

§§  773.15(b)(1)  through  (3)) 

•  Revise  our  previous  criteria  for 
determining  permit  eligibility  under 
section  510(c)  of  the  Act  [see  proposed 
§  773.15(b)(3)(i);  see  also  proposed 
§773.16) 

•  Revise  the  circumstances  under 
which  an  applicant  with  an  outstamding 
violation  could  receive  a  permit  [see 
proposed  §  773.15(b)(3)(i)(B)  and  (C); 
see  also  proposed  §  773.16(b)) 

•  Revise  our  previous  regulations 
pertaining  to  patterns  of  willful 
violations  under  section  510(c)  of  the 
Act  (see  proposed  §  773.15(b)(3)(i)(D) 
through  (F)) 

•  Require  regulatory  authorities  to 
investigate  an  applicant's  owners  or 
controllers  to  determine  if  they  are 
responsible  for  outstanding  violations 
and  whether  alternative  enforcement 
actions  are  appropriate 

•  Impose  special  conditions  on 
permits  issued  to  applicants  that  did  not 
have  at  least  five  years  of  mining 
experience  or  whose  owners  or 
controllers  had  not  demonstrated 
successful  environmental  compliance 
(see  proposed  §§  773.15(b)(2)  and 
(b)(3)(ii)(C)) 

As  explained  in  more  detail  below, 
we  reorganized  and  modified  the 
provisions  proposed  in  §  773.15(b).  In 
this  final  rule,  we: 

•  Adopted  the  three-part  review  of 
permit  application  information  (see 
final  §§  773.8  through  773.11) 

•  Consolidated  and  adopted 
provisions  related  to  permit  eligibility 
under  section  510(c)  of  the  Act  [see  final 
§773.12) 


•  Adopted  provisions  whereby  an 
applicant  with  an  outstanding  violation 
can  receive  a  'provisionally  issued" 
permit  under  certain  circumstances  (see 
final  §  773.14.  discussed  in  section  VI. F. 
of  this  preamble) 

•  Adopted  provisions  relating  to 
patterns  of  willful  violations  under 
section  510(c)  of  the  Act  [see  final 

§  774.11(c)  through  (e),  discussed  in 
section  VI. K.  of  this  preamble) 

•  Did  not  adopt  specific  reference  to 
investigations  of  an  applicant's  owners 
or  controllers  (though,  under  final 

§  774.11(b).  if  we  discover  that  a  person 
owns  or  controls  an  operation  with  an 
unabated  or  uncorrected  violation,  we 
will  determine  whether  an  enforcement 
action  is  appropriate) 

•  Did  not  adopt  the  five-year 
experience  and  successful 
environmental  compliance  criteria  or 
additional  permit  conditions  based  on 
the  applicant's  mining  experience  and 
the  compliance  histories  of  the 
applicant's  owners  or  controllers 

General  Comments  on  Proposed 
§  773.15(b) 

A  commenter  said  that  OSM's  rules 
should  be  altered  only  as  necessary  to 
fill  the  regulatory  gap  created  by  NMA 
V.  DOI  I  and  should  recapture  the 
linkages  between  permit  applicants  and 
their  owners  and  controllers  who  are 
responsible  for  outstanding  violations. 
The  commenter  said  there  is  ample 
authority  in  SMCRA  outside  of  section 
510(c)  to  deny  a  permit  to  an  applicant 
where  an  owner  or  controller  of  the 
applicant  is  responsible  for  an 
outstanding  violation. 

As  mentioned  above,  this  final  rule 
fully  complies  with  the  D.C.  Circuit's 
decision  in  NMA  v.  DOI  I.  In  light  of  the 
fact  that  the  NMA  v.  DOI  II  decision  was 
issued  after  our  proposed  rule  was 
published,  modifications  were  required 
to  conform  this  final  rule  to  that 
decision  as  well.  As  previously  noted, 
we  reopened  the  comment  period  for 
this  rulemaking  in  order  to  obtain 
public  comments  on  the  effects  of  the 
NMA  V.  DOI  II  decision.  Further,  rather 
than  merely  fill  the  "gaps"  perceived  by 
the  commenter.  we  took  the  opportunity 
to  improve  upon  other  aspects  of  our 
previous  regulations.  This  final  rule  is 
in  full  compliance  with  the  court 
decisions,  and  also  makes  our  previous 
procedures  more  efficient  and  effective. 

We  disagree  that  we  should  recapture 
linkages  between  applicants  and  their 
owners  eind  controllers  who  are 
responsible  for  outstanding  violations 
during  the  permit  eligibility  review 
required  under  section  510(c)  of  the  Act. 
The  NMA  v.  DOI  I  decision  was  clear  on 
the  point  that  we  may  no  longer 
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routinely  consider  the  violations  of  an 
applicant's  owners  or  controllers  durin« 
the  section  510(c)  compliance  review. 
Nonetheless,  as  explained  above, 
regulatory  authorities  have  the 
authority,  in  appropriate  circumstances, 
to  identify'  the  true  applicant. 

One  commenter  said  the  plain 
language  of  SMCRA  does  not  limit 
permit  ineligibility  to  current  ownership 
or  control  of  operations  with  violations 
Other  commenters.  including  those  who 
commented  on  the  effects  of  the  S'\L-\  v. 
DO!  II  decision,  said  the  final  rule 
should  onlv  allow  permit  denials  based 
on  violations  at  operations  which  the 
applicant  owns  or  controls  at  the  time 
of  application.  One  commenter  said  the 
court's  ruling  affects  provisions  in 
addition  to  the  proposed  permit 
aligibility  provisions.  Finally,  a 
commenter  expressed  concern  that,  after 
the  XMA  v  DOI //decision,  a  permittee 
could  fraudulently  transfer  a  permit 
with  a  violation  to  a  shell  or  dummy 
corporation  and  become  permit  eligible 
again 

Under  \'\LA  v.  DOI  II.  as  explained 
above,  we  may  no  longer  routinely 
consider  an  applicant's  past  ownership 
or  control  of  a  violation  during  the 
permit  eligibility  review  process.  We 
may,  however,  consider  such  past 
ownership  or  control  in  determining 
whether  there  has  been  a  pattern  of 
willful  violations  under  section  510(c) 
ofthe  Act  and  §774. 11(c)  of  this  final 
rule  (which  accommodates  the  appeals 
court's  retroactivity  holding).  We 
modified  the  permit  eligibility  criteria  of 
final  §  773  12  accordingly,  and  have  also 
modified  all  other  proposed  provisions 
affected  by  the  court's  ruling.  As  to 
fraudulent  transfers  to  shell  or  dummy 
corporations,  we  are  confident  that 
regulatory  authorities  will  not  approve 
such  transfers  under  e.xisting  30  CFR 
774.17  or  the  equivalent  State 
counterparts.  Also,  as  explained  above, 
if  a  person  is  himself  a  violator,  severing 
an  ownership  or  control  relationship 
will  not  make  the  person  eligible 

A  commenter  said  OSM  should  delete 
all  "administrative  procedures" 
imposed  on  itself  and  on  State 
regulatory  authorities — such  as  the 
proposed  procedures  for  checking  and 
recording  data.  The  same  commenter 
said  OSM  should  also  delete  all 
references  to  investigations  and  referrals 
for  prosecution,  as  well  as  any 
references  to  the  review  of  outstanding 
violations  of  any  person  other  than  the 
applicant,  persons  the  applicant  owns 
or  controls,  or  the  alter  ego  of  the 
applicant.  The  commenter  said 
regulatory  authorities  do  not  need 
regulations  for  the  procedures  they  will 
follow  to  check  and  record  data:  rather. 


these  procedures  should  be  left  to 
policies  and  directives. 

For  the  most  part,  we  decline  to  adopt 
this  commenter's  suggestions.  We  do 
not  believe  the  provisions  of  this  section 
are  so  easily  dismissed  as 
"administrative  procedures  "  Rather, 
the  procedures  we  adopt  today  are 
integral  parts  ofthe  regulatory  program 
to  implement  the  provisions  of  SMCRA. 
Further,  the  procedures  we  adopt  today 
provide  necessarv'  guidelines  to 
regulatory  authorities  as  to  how  to 
properly  meet  their  responsibilities 
under  these  regulations. 

We  note,  as  indicated  above,  that  we 
are  not  adopting  direct  reference  to 
investigations  in  these  provisions.  The 
three  proposed  provisions  in  part  773 
which  referenced  investigations  are 
discussed  more  fully  below  at  proposed 
§773.15(b)(l)(i)(B). 

Finally,  a  review  of  other  outstanding 
violations,  for  example  those  of  the 
applicant's  or  permittee's  owners  and 
controllers,  may  have  utility  outside  of 
the  permit  eligibility  context.  For 
example,  a  review  ofthe  outstanding 
violations  of  an  applicant's  owners  and 
controllers  may  reveal  that  enforcement 
actions  are  appropriate  to  remedy  the 
violations.  Also,  the  review  under  final 
§773.11  requires  an  examination  of  the 
operator's  compliance  history,  since  an 
operator's  violations  may  bear  on  the 
section  510(c)  permit  eligibility  review 
under  final  §773.12. 

A  commenter  said  that  the  sanctions 
for  failing  to  identify  owners  and 
controllers — potential  permit  denial  and 
referral  for  prosecution — are  too 
stringent,  in  light  of  the  fact  that  the 
standards  for  identifying  owners  and 
controllers  are,  in  the  commenter's 
view,  ambiguous  and  uncertain. 

It  is  appropriate  to  require  applicants 
to  disclose  their  owners  and  controllers 
in  the  first  instance,  based  on  the 
definitions  of  own,  owner,  or  ownership 
and  control  or  controller  we  are 
adopting  today  in  final  §  701.5.  These 
definitions  are  sufficiently  clear  to  put 
applicants  on  notice  ofthe  information 
which  is  required  in  a  permit 
application.  We  removed  the  reference 
to  criminal  prosecution  in  these 
provisions.  In  most  instances,  if  an 
applicant  fails  to  provide  required 
permit  application  information,  the 
applicant  simply  will  not  receive  a 
permit.  However,  there  may  be 
instances  where  prosecution  for 
knowingly  withholding  or  providing 
false  information  is  warranted  under 
final  §847. 11(a)(3). 

Several  commenters  suggested  that  it 
would  be  in  the  public  interest  for 
regulatory  authorities  to  issue  press 
releases  to  local  newspapers  when 


investigating  "AVS  violations."  They 
maintain  that  such  press  releases  would 
heighten  public  awareness. 

\Ve  do  not  believe  that  issuing  press 
releases  under  such  circumstances 
would  be  in  the  public  interest. 
Announcing  the  pendency  of  an 
investigation  before  its  conclusion  could 
unfairly  attach  a  stigma  to  a  company  or 
an  individual  who  is  ultimately 
vindicated.  It  could  also  compromise 
the  integrity  ofthe  investigation. 
Balancing  any  advantage  to  be  gained  by 
such  press  releases  against  the  potential 
to  compromise  the  rights  of  the  person 
being  investigated  or  the  integrity  of  the 
investigation,  we  conclude  that  the 
latter  concerns  substantially  outweigh 
any  perceived  benefit.  Nonetheless,  the 
results  of  our  investigations — i.e., 
written  findings  on  ownership  and 
control  under  final  §  774.11(f)(1)— will 
be  entered  into  AVS.  See  final 
§  774.11(f)(2).  Also,  under  final 
§  773.28(d),  the  result  of  any  challenge 
to  a  finding  on  ownership  or  control 
will  be  posted  on  AVS  and  on  OSM's 
ApplicantA^iolator  System  Office 
Internet  home  page  (Internet  address: 
www.avs.osmre.gov). 

Several  commenters  asked  if  there  is 
a  penalty  for  States  if  they  do  not  use 
AVS.  AVS  is  a  tool  we  developed 
specifically  to  assist  States  in 
implementing  section  510(c)  ofthe  Act. 
After  more  than  13  years  of  successful 
operation,  regulatory  authorities  now 
routinely  use  AVS  to  implement  a 
variety  of  provisions  under  SMCRA. 
Given  the  efficiencies  gained  by  using 
AVS,  as  opposed  to  independently  and 
arduously  compiling  the  information 
contained  in  AVS,  it  is  highly  unlikely 
that  any  State  would  choose  to 
discontinue  using  AVS.  Nonetheless, 
under  our  previous  regulations,  and  the 
regulations  we  adopt  today  (see  final 
§§  773.9.  773.10  and  773.11).  State 
regulatory  authorities  are  required  to 
use  AVS  during  the  section  510(c) 
permit  eligibility  review  process.  If  they 
fail  to  do  so.  they  are  subject  to  OSM's 
general  oversight  authority. 

One  commenter  said  that  AVS  "is  an 
essential  part  of  OSM's  regulatory 
program."  Another  expressed  concern 
that  the  proposed  rule  would  weaken 
the  effectiveness  of  AVS.  This 
commenter  also  said  the  computer 
system  gives  small  communities  a  way 
to  identify  corporate  officials  and 
investors  who  fail  to  abate  violations  or 
forfeit  performance  bonds.  We  agree  that 
AVS  is  an  essential  part  of  our 
regulatory  program  and  that  it  is  an 
equally  powerful  tool  for  the  public  at 
large  and  the  regulated  industry  alike. 
We  want  to  assure  the  commenter  that 
this  rulemaking  will  not  compromise 
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the  integrity  of  the  information 
contained  in  AVS  in  any  way. 

Two  commenters  asked  how  the  final 
rule  will  affect  existing  permits.  One  of 
the  commenters  also  asked:  (1)  what 
will  happen  to  the  current  data  in  AVS 
for  controllers;  and  (2)  how  wiH 
previous  ownership  or  control  links  or 
links  to  violations  discovered  during 
bond  forfeiture  investigations  be 
affected. 

The  provisions  adopted  in  this  final 
rule  will  become  effective  for  Federal 
programs  30  days  after  the  publication 
date  of  this  final  rule,  and  will  apply 
prospectively.  The  rule  will  not  affect 
existing  permits,  but  will  apply  to 
Federal  permitting  as  applications  are 
received  for  new  permits,  renewals, 
revisions,  transfers,  assignments  or 
sales.  The  rule  will  become  effective  in 
primacy  States  after  we  approve 
amendments  to  State  programs,  and  will 
apply  in  the  manner  outlined  above  for 
Federal  programs.  This  final  rule  will 
not  affect  the  existing  information 
shown  in  AVS,  though  it  will  affect  how 
that  information  is  used  by  regulatory 
authorities. 

Proposed  §  773.15(b)(1) 

We  proposed  to  revise  previous 
§  773.15(b)(1)  to  provide  for  a  three-part 
review  of  the  information  which 
applicants  must  provide  under  part  778. 
We  adopted  a  general  section  to  precede 
the  three  specific  reviews,  final  §  773.8, 
and  adopted  the  three  specific  reviews 
at  final  §§  773.9  through  773.11. 

We  proposed  that  the  review  of  an 
appliccmt's  legal  identity  information 
would  require  an  initial  determination 
of  whether  information  disclosed  under 
previous  §  778.13  is  accurate  and 
complete  (proposed  (b)(1)).  We  further 
proposed  that  after  the  preliminary 
determination,  we  would  update  the 
relevant  records  in  AVS  (proposed 
(b)(l)(i)).  If  we  found  that  an  applicant, 
operator,  owner,  controller,  principal,  or 
agent  had  knowingly  or  willfully 
concealed  information  about  an  owner 
or  controller,  we  would:  inform  the 
applicant  of  the  finding  and  request  full 
disclosure  (proposed  (b)(l){i)(A)), 
investigate  to  determine  if  full 
disclosure  was  made  (proposed 
(b)(l)(i)(B)),  and,  if  appropriate,  deny 
the  permit  (proposed  (b)(l)(i)(B)(l))  and 
refer  the  finding  for  prosecution  under 
section  518(g)  ofthe  Act,  30  U.S.C. 
1268(g),  (proposed  (b)(l)(i)(B)(2)).  We 
modified  the  proposed  revisions  in  this 
final  rule.  The  proposed  revisions,  as 
modified,  are  at  §§  773.8  and  773.9  of 
this  final  rule. 

We  adopted  final  §  773.8  to  provide 
general  requirements  which  precede  the 
three-part  review  of  permit  application 


information.  At  final  §  773.8.  we 
changed  the  proposed  phrase  "accurate 
and  complete"  to  "administratively 
complete,"  in  response  to  comments,  to 
highlight  that  the  reviews  of  information 
are  to  commence  after  an  application  is 
found  to  be  administratively  complete. 
We  recognized  that  a  determination  that 
an  application  is  administratively 
complete  occurs  after  an  application  is 
received  but  before  we  determine  that 
the  information  is  accurate  and 
complete,  based  on  a  detailed 
examination  of  the  information  the 
applicant  submits.  A  finding  that  the 
information  is  accurate  and  complete  is 
part  of  the  written  findings  required 
under  final  §  773.15(a).  At  final 
§§  773.8(b)  and  (c),  we  adopted  a 
provision  requiring  the  regulatory 
authority  to  enter  into  AVS.  and  update, 
the  ownership  or  control  and  violation 
information  an  applicant  submits  under 
final  §§  778.11.  778.12(c),  and  778.14. 

At  final  §  773.9,  we  adopted  the 
proposed  review  of  the  applicant's 
"legal  identity  information."  For  clarity, 
and  to  match  the  heading  at  final 
§  778.11,  we  changed  the  section 
heading  to  "Review  of  applicant, 
operator,  and  ownership  and  control 
information."  The  final  provision 
provides  that  the  regulatory  authority 
will  rely  upon  the  applicant,  operator, 
and  ovkrnership  and  control  information 
an  applicant  submits  under  final 
§  778.11,  information  from  AVS,  and 
any  other  available  information,  to 
review  the  applicant's  and  operator's 
business  structure  and  ownership  and 
control  relationships.  This  review  is 
required  before  making  a  permit 
eligibility  determination  under  final 
§773.12. 

A  commenter  said  that  proposed 
§  773.15(b)(1)  meant  that  all  information 
must  be  found  accurate  and  complete 
before  an  application  is  administratively 
complete.  We  modified  the  final  rule 
language,  as  indicated,  to  require  the 
reviews  of  information  under  final 
§§773.9  through  773.11  to  proceed  on 
the  basis  of  an  administratively 
complete  application.  See  final 
§  773.8(a).  'The  determination  that  an 
application  is  accurate  and  complete 
will  come  at  a  later  stage  of  the  permit 
application  review  process.  See  final 
§  773.15(a). 

Several  commenters  asked  OSM  to 
clarify:  (1)  what  is  to  be  checked  to 
determine  accuracy  and  completeness; 
(2)  how  should  States  verify  information 
provided  in  an  application  and  to  what 
depth  and  detail;  and  (3)  how  far  above 
the  applicant  should  ownership  and 
control  information  be  provided. 

As  indicated  above,  we  changed 
"accurate  and  complete"  to 


"administratively  complete."  The  term 

"administratively  complete 
application,"  and  the  requirement  that 
an  applicant  must  submit  an 
administratively  complete  application 
before  permit  processing  begins,  have 
been  in  place  since  at  least  1983.  See 
previous  §  773.13(a)(1)  and  existing 
§  701.5  (definition  oi  administratively 
complete  application).  Under  our 
longstanding  practice,  as  well  as  under 
this  final  rule  at  §  773.8.  an  application 
is  administratively  complete  when  the 
regulatory  authority  determines  that  it 
contains  information  addressing  each 
application  requirement  and  all 
information  necessary  to  initiate 
processing  and  public  review.  On  the 
other  hand,  under  final  §  773.15(a),  a 
determination  of  accuracy  and 
completeness  will  occur  before  a 
permitting  decision  is  made  and  will 
require  written  findings  by  the 
regulatory  authority.  This  process,  too. 
has  been  in  place  since  at  least  1983. 
See  previous  §  773.15(c)(1).  When 
making  a  finding  that  an  application  is 
accurate  and  complete,  rather  than 
merely  determining  that  information 
and  responses  have  been  provided,  the 
regulatory  authority  must  examine  the 
veracity  of  submitted  information.  We 
leave  it  to  the  regulatory  authorities  to 
determine  how  this  requirement  is  best 
implemented  under  their  programs. 
However,  in  making  a  finding  that  an 
application  is  accurate  and  complete,  a 
regulator}'  authority  is  expected  to 
review  all  information  supplied  in  the 
permit  application,  pertinent 
information  in  AVS.  and  all  other 
reasonably  available  information.  As  for 
the  extent  of  ownership  and  control 
information  required  to  be  provided  for 
persons  "above  the  applicant,"  we  note 
that  under  final  §  778.11(c)(5)  and  (d), 
an  applicant  is  required  to  submit  the 
information  required  by  final  §  778.11(e) 
for  all  persons  who  own  or  control  the 
applicant  and  the  operator,  according  to 
the  definitions  of  own,  owner,  or 
ownership  and  control  or  controller 
which  we  adopt  today  in  final  §  701.5. 

A  commenter  said  review  of  an 
applicant's  legal  identity  will  lengthen 
the  permit  review  process  and  could 
require  additional  staff  and  resources  to 
accomplish  the  required  reviews  and 
investigations. 

As  indicated  above,  at  final  §  773.9. 
we  changed  that  heading  to  'Review  of 
applicant,  operator,  and  ownership  and 
control  information."  to  more  accurately 
reflect  the  nature  ofthe  review.  Also,  we 
removed  direct  references  to 
investigations  in  this  section,  such  that 
investigations  will  not  be  routinely 
required.  Rather,  while  we  fully  expect 
investigations  to  be  conducted  when 
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warranted,  investigations  as  proposed  in 
part  773  are  at  the  discretion  of  the 
regulatorv  authority  This  should 
substantially  alleviate  the  staff  burden 
perceived  bv  the  commenter.  As  to  the 
review  of  applicant,  operator,  and 
ownership  and  control  information 
under  final  §  773.9,  this  final  rule,  in 
large  part,  continues  requirements  and 
practices  which  were  previously  in 
effect,  and  thus  should  not  lengthen  the 
review  process  or  require  additional 
staff  and  resources. 

A  commenter  asked  OSM  to  explain 
the  term  '"other  reasonably  available 
information.  "  The  commenter  said  that 
an  application  probably  contains 
information  more  up-to-date  than  State 
databases,  which  are  updated  onlv  once 
a  year 

In  final  §§  773.9  through  773.11 .  we 
use  the  phrase  "other  available 
information  "  instead  of  the  proposed 
phrase  "other  reasonably  available 
information  "  However,  the  change  was 
editorial  in  nature  and  does  not  change 
the  scope  of  information  the  regulatorv' 
must  consider.  The  phrase  "other 
available  information"'  is  derived  from 
section  510(c)  of  SMCRA,  which 
requires  regulator\'  authorities  to 
consider  the  section  510(c)  schedule  of 
information  submitted  by  the  applicant, 
as  well  as  "other  information  available." 
Under  final  §§773  9  through  773  1 1.  we 
intend  that  the  phrase  means 
information  that  may  be  obtained  from 
State  and  Federal  sources — such  as 
AV'S — without  extraordinary  effort.  The 
term  also  encompass  information 
supplied  to  the  regulatory'  authority  by 
the  public. 

Numerous  commenters  all  said  '"OSM 
should  require  States  to  validate  their 
information  before  entry  into  AV'S  and 
should  require  the  States  to  enter 
corrections  in  a  timely  manner  "  Final 
§  773.15(a)  requires  regulatory- 
authorities  to  make  a  written  finding 
that  a  permit  application  is  accurate  and 
complete  As  explained  above,  when 
making  a  finding  of  accuracy  and 
completeness,  the  regulatory  authority 
must  examine  the  veracity  of 
information  submitted  by  the  applicant. 
In  doing  so,  we  expect  regulatorv 
authorities  to  consider  all  reasonablv 
available  information,  including 
information  already  contained  in  AVS 
We  also  note,  however,  that  most  of  the 
information  contained  in  AVS  is 
supplied  to  regulatory  authorities  by 
applicants  and  permittees,  who  have  the 
burden  of  providing  accurate  and 
complete  information.  We  also  agree 
that  Stales  should  enter  all  data  into 
AVS.  including  any  corrections,  in  a 
timelv  manner. 


Several  other  commenters  said 
"information  should  be  required  and 
entered  into  AVS  at  the  time  of  permit 
application  with  a  notation  indicating 
that  it  will  be  updated  before  permit 
issuance,  and  that  the  information 
should  be  updated  by  the  applicant  and 
input  at  the  time  of  final  permit  review 
ami  issuance." 

We  modified  several  proposed 
provisions  based  on  our  modifications 
to  proposed  §  773.15(b)(1).  Our 
modifications  accomplish  the  intent  of 
the  commenters.  Final  §  773.8(b) 
requires  the  regulatory  authority  to  enter 
into  AVS  permit  application 
information  relating  to  ownership  and 
control  and  violations.  Final  §  773.8(c) 
requires  the  regulatorv  authority  to 
update  this  information  in  AVS  after  it 
verifies  any  additional  irdormation 
submitted  or  discovered  during  a  permit 
application  review.  Final  §  778.9(d) 
requires  an  applicant,  after  permit 
approval  but  before  permit  issuance,  to 
update.  i;orrect,  or  indicate  that  no 
change  has  occurred  in  the  permit 
application  information  submitted 
under  final  §§778.11  through  778.14. 
Finally,  §  773.12(d),  which  is  modified 
and  adopted  from  proposed  §  773.15(e), 
provides  that  after  a  regulatory  authority 
approves  a  permit,  it  will  not  issue  the 
permit  until  the  applicant  complies 
with  the  information  update  and 
certification  requirement  of  final 
§  778.9(d).  After  the  applicant  completes 
the  update  and  certification,  §  778.9(d) 
requires  a  regulatory  authority,  no  more 
than  five  business  days  before  permit 
issuance,  to  again  request  a  compliance 
history  report  from  AVS  to  determine  if 
there  are  any  unabated  or  uncorrected 
violations  which  affect  the  applicant's 
permit  eligibility. 

Propo.sed§773.15(b)(l)(i) 

We  proposed  to  revise  previous 
§  773.15(b)  to  provide  for  a  finding 
whether  any  applicant  or  operator,  or 
any  owner,  controller,  principal,  or 
agent  of  an  applicant  or  operator,  has 
knowingly  or  willfully  concealed 
information  about  any  owner  or 
controller  of  the  proposed  operation.  We 
did  not  adopt  this  provision  in  part  773 
because  it  is  duplicative  of  the 
provisions  of  final  §847.1 1(a)(3). 

Several  commenters  asserted  that 
denial  of  an  incomplete  application  is 
mandatory'  when  an  applicant  has  not 
fully  complied  with,  for  example, 
sections  506,  507,  508,  and  510  of 
SMCRA.  30  U.S.C.  1256,  10  U.S.C.  1257. 
30  U  S.C.  1258  and  30  US  C.  1260,  The 
commenters  also  said:  "To  the  extent 
that  GSM  proposes  to  make  elective  the 
rejection  of  the  application  by  the 
agency  where  it  is  demonstrated  that  the 


applicant  has  failed  to  disclose 
information,  the  proposal  falls  short  of 
the  mark."  The  commenter  noted  the 
applicant  is  obligated  to  file  accurate 
and  complete  information  and  that 
"[njon-disclosure  which  is  intentional 
or  whichwith  reasonable  diligence 
should  have  been  avoided,  should  be 
the  basis  of  .  .   .  for  referral  by  the 
agency  for  possible  criminal  prosecution 
for  fraud  or  violation  of  the  False  Claims 
Act." 

We  agree  with  the  commenters" 
premise,  but  not  with  their  conclusion. 
We  agree  that  an  applicant  is  initially 
obliged  to  file  an  administratively 
complete  application  and  ultimately 
bears  the  burden  of  demonstrating  that 
the  application  is  accurate  and 
complete.  Absent  a  demonstration  by 
the  applicant  that  the  application  is 
accurate  and  complete,  we  agree  that  no 
permit  may  be  issued  by  a  regulatory 
authority.  However,  we  disagree  that  a 
regulatory  authority  should  immediately 
proceed  to  criminal  prosecution  in  all 
instances  of  nondisclosure  of  required 
information.  As  mentioned  above,  the 
most  common  outcome  for  failing  to 
provide  accurate  and  complete 
information  will  be  permit  denial. 
However,  if  an  applicant  knowingly 
conceals  or  fails  to  provide  material 
information,  prosecution  may  be 
appropriate  under  final  §  847.11(a)(3) 
and  section  518(g),  30  U.S.C.  1268(g),  of 
the  Act.  See  section  VI. AA.  of  this 
preamble. 

A  commenter  said  that  making  a 
finding  that  persons  have  knowingly 
and  willfiiUy  concealed  information 
from  an  application  could  be  difficult 
without  extensive  administrative  and 
legal  research.  The  commenter  also  said 
that  "(clonducting  such  research  within 
statutory  and  regulatory  time-frames 
mandated  for  permit  reviews  could 
require  staff  to  spend  less  time  on 
reviewing  the  technical,  scientific,  and 
regulatory  adequacy  of  proposed 
operations." 

We  expect  the  occurrence  of  knowing 
withholding  of  information  to  be 
relatively  rare,  and  this  rule  does  not 
require  regulatory  authorities  to  conduct 
an  investigation  of  all  applicants  to 
determine  whether  information  has 
been  knowingly  withheld.  As  such,  the 
research  to  which  the  commenter  refers 
should  not  substantially  interfere  with 
the  regulatory  authorities'  other 
application  review  obligations. 
However,  under  final  §  773.15(a),  the 
regulatory  authority  must  find  that  the 
information  submitted  by  the  applicant 
is  accurate  and  complete.  If  a  regulatory 
authority  encounters  evidence  of 
wrongdoing  or  misconduct,  the 
regulatory  authority  is  obligated,  under 
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SMCRA,  to  evaluate  the  circumstances 
and  to  take  appropriate  action  under  the 
Act. 

A  commenter  objected  to  "the 
inclusion  of  operators"  in  proposed 
§  773,15(b)(l)(i).  The  commenter  said 
including  operators  is  both  unnecessary 
and  impermissible.  The  commenter  said 
"[i]f  the  operator  is  an  ageat  of  a 
permittee  or  an  applicant,  the  operator 
will  fall  within  the  SMCRA  provisions 
concerniilg  agents.  If  not,  the  operator  is 
outside  the  scope  of  SMCRA  in  this 
context."  In  final  §§  773.9  through 
773.11,  we  modified  the  proposal  to 
clarify  that  the  regulatory  authority  will 
review  the  information  the  applicant 
submits  under  part  778.  However,  the 
applicant  must  provide  information 
about  its  operator.  We  expect  that  the 
appliccuit  will  exercise  due  diligence  to 
verify  the  accuracy  and  completeness  of 
any  information  it  receives  from  its 
operator.  Ultimately,  all  of  the 
information  an  applicant  provides, 
including  information  pertaining  to  its 
operator,  must  be  accurate  and 
complete. 

Proposed  §  773.15{b)(l)(i)(A) 

We  proposed  that  following  a  finding 
of  concealed  information,  we  would 
inform  an  applicant  or  operator  in 
writing  of  the  finding  to  provide  an 
opportunity  to  supply  the  undisclosed 
information  before  a  permitting  decision 
was  made.  There  were  no  comments  on 
this  provision.  We  did  not  adopt  this 
proposed  provision  because  it 
unnecessarily  duplicates  existing 
procedures. 

Proposed  §  773.15(b)(l){i)(B) 

We  proposed  to  provide  for 
investigations  as  to  whether  an 
applicant's  or  operator's  response  to  a 
finding  of  nondisclosiu-e  was 
satisfactory.  All  comments  on  proposed 
§  773.15(b)(l){i)(B)  addressed  the 
proposed  use  of  investigations  to 
determine  if  an  applicant  provided  full 
disclosm^e  in  response  to  a  regulatory 
authority's  written  notification  of  a 
finding  of  less  than  full  disclosure  of 
owners  and  controllers.  All  comments 
on  investigations  proposed  in 
§§  773.15(b)(l)(i)(B).  (b)(2)(iii),  and 
(b)(3)(ii)(B)  will  be  discussed  together 
here. 

Investigations 

All  comments  on  investigation,  except 
one,  variously  questioned  the  reason  for 
including  this  mechanism  in  the 
proposed  revisions  of  previous  §  773.15. 
Some  commenters  expressed  concern 
that  during  oversight,  OSM  and  State 
regulatory  authorities  would  disagree 
with  the  conduct  and  results  of 


investigations.  Several  commenters 
were  concerned  that  additional  staff  and 
funding  would  be  required  to  conduct 
the  investigations.  One  commenter  said 
that  a  mandate  to  investigate  the 
information  in  every  application  is 
burdensome  and  that  a  State  regulatory 
authority  would,  in  fact,  investigate 
when  there  was  reason  to  believe  that  an 
application  did  not  contain  full 
disclosiu-e.  Some  commentersejasked 
about  the  scope  and  level  of  detail 
necessary  to  perform  an  investigation. 
One  commenter  said  the  final  rule 
should  clarify  that  a  regulatory  authority 
will  conduct  an  investigation  related  to 
these  provisions  at  its  discretion. 
Several  commenters  expressed  support 
for  including  investigations  in  the 
provisions  and  suggested  that  OSM  or 
the  State  regulatory  authority  publish 
notices  in  local  newspapers  when  an 
investigation  is  being  conducted  in 
order  to  increase  public  participation. 
In  response  to  these  comments,  we 
did  not  adopt  the  three  provisions  that 
made  direct  reference  to  mandatory 
investigations  during  the  permit  review 
process.  Regulatory  authorities  already 
have  the  authority  and  discretion  to 
perform  an  investigation, 
comprehensive  review,  examination  or 
evaluation  when  they  have  reason  to 
believe  information  in  an  application  is 
not  accurate  or  complete,  or  has  been 
intentionally  concealed.  However,  a 
regulatory  authority's  permitting 
decisions  and  all  actions  attendant  to 
such  a  decision  are  subject  to  OSM's 
general  oversight  authority.  In  addition, 
for  reasons  explained  above,  we  reject 
the  suggestion  to  publish  notification  of 
a  regulatory  authority's  investigations. 
Any  benefit  to  be  gained  by  such 
publication  is  outweighed  by  the 
countervailing  concerns  relating  to  the 
rights  of  the  person  being  investigated 
and  the  integrity  of  the  investigation. 

Proposed  §  773.15(b)(l)(i)(B)(l) 

We  proposed  that,  depending  upon  an 
applicant's  or  operator's  response  under 
proposed  §  773.15{b)(l)(i)(A)  and  the 
results  of  our  investigation  under 
proposed  §  773.15(b)(l)(i)(B),  we  "may" 
deny  an  application.  We  did  not  adopt 
this  proposed  provision.  We  decided 
that  the  proposed  provision  is  an 
unnecessary  revision  because  sufficient 
provisions  already  exist  supporting  the 
proposition  that  a  regulatory  authority  is 
under  no  affirmative  obligation  to  issue 
a  permit  when  the  application  is  not 
accurate  and  complete. 

Proposed  §  773.15(b)(l)(i)(B)(2) 

We  proposed  that  if  we  found 
knowing  or  willful  concealment  of 
ownership  or  control  information,  we 


would  refer  the  finding  to  the  Attorney 
General  or  equivalent  State  office  for 
prosecution  under  section  518(g)  of  the 
Act  and  proposed  §846.11.  We  did  not 
adopt  this  provision  because  it  is 
duplicative. 

Four  commenters  supported 
including  a  regulatory  provision  for 
referral  for  prosecution  under  section 
518(g)  of  the  Act.  Three  of  the 
commenters  said  that  the  threat  of  being 
convicted  on  criminal  charges  will 
motivate  coal  companies  to  tell  the  truth 
in  their  applications  for  permits.  We 
agree  that  it  is  appropriate  to 
incorporate  a  regulatory  provision 
implementing  section  518(g)  in  this 
rulemaking,  and  have  done  so  at  final 
§847.11. 

Proposed  §  773.15(b)(2)  and  (b)(2)(i) 

We  proposed  §  773.15(b)(2)  to  provide 
for  the  review  of  an  applicant's  permit 
history,  which  comprises  the  second 
part  of  the  three-part  review  of  the 
information  required  from  applicants 
under  part  778.  At  paragraph  (b)(2)(i). 
we  proposed  to  use  AVS  and  any  other 
available  information  to  review  the 
permit  history  of  the  applicant  as  well 
as  the  permit  history  of  any  persons 
with  the  ability  to  control  the  applicant. 
We  intended  that  the  review  would 
determine  the  extent  of  mining 
experience  of  the  applicant  and  persons 
who  own  or  control  the  applicant  and 
whether  previous  mining  was 
conducted  in  compliance  with 
applicable  requirements.  We  modified 
the  proposed  provisions  in  this  final 
rule.  Within  the  reorganization  of  part 
773,  the  section  is  adopted  as  final 
§  773.10.  We  received  no  comments 
specific  to  proposed  §  773.15(b)(2)(i). 

Final  §  773.10  provides  for  a  review  of 
"■permit  history."  Under  final 
§  773.10(a),  the  regulatory  authority  will 
rely  upon  the  permit  history 
information  the  applicant  submits, 
information  in  AVS,  and  any  other 
available  information  to  review  the 
permit  histories  of  the  applicant  and  the 
operator.  This  review  is  required  before 
a  regulatory  authority  makes  a  section 
510(c)  permit  eligibility  determination 
under  final  §  773.12.  Under  final 
§  773.10(b)  the  regulatory  authority  will 
also  determine  whether  the  applicant, 
operator,  and  their  owners  and 
controllers  have  previous  mining 
experience.  If  none  of  these  persons  has 
prior  mining  experience,  the  regulatory 
authority  may  conduct  an  additional 
review  under  final  §  774.11(f)  to 
determine  if  someone  else  controls  the 
mining  operation  and  was  not  disclosed 
under  §  778.11(c)(5). 
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Proposed  §  773. 15(b)(2)(ii) 

At  paragraph  (b)(2)(ii),  we  proposed 
that  if  an  applicant  had  five  or  morp 
years  mining  experience,  the  applicant 
would  not  be  subject  to  additional 
permit  conditions,  as  proposed  at 
§  773.18,  unless  a  controller  of  the 
applicant  was  linked  to  an  outstanding 
violation.  We  specifically  invited 
comments  on  the  five-years  experience 
and  successful  environmental 
compliance  criteria. 

Several  commenters  supported  the 
five  years  experience  and  successful 
environmental  compliance  criteria  to 
distinguish  among  applicants.  Two  of 
these  commenters  said  the  five-years 
criterion  should  be  clarified  to  mean 
five  consecutive  years  of  surface  coal 
mining  experience.  One  commenter  said 
that  the  experience  criterion  should  be 
applied  only  to  the  applicant,  not  to  the 
owners  and  controllers  of  the  applicant. 
Another  commenter  said  the  five-year 
threshold  should  be  applied  only  to  the 
applicant,  unless  an  investigation 
"should  prove  that  someone  else  is  the 
true  applicant."  A  group  of  commenters 
said  that  past  performance  can  be  a 
predictor  of  future  performance 
However,  these  last  commenters  also 
said  that  the  proposal  fails  to  address 
the  core  problem,  which  is  how  to 
prevent  new  permit-related  damage  by 
entities  who  are  owned  or  controlled  by 
violators,  given  that  section  510(c)  can 
no  longer  be  used.  These  commenters 
suggested  that  if  the  intent  of  the 
proposed  criteria  was  to  reduce  the  risk 
posed  by  applicants  with  no  mining 
experience  or  a  histor\'  of  unsuccessful 
compliance,  perhaps  performance  bonds 
could  be  adjusted  to  address  the 
increased  risk. 

Many  more  commenters  opposed  the 
five-years  experience  criterion. 
Numerous  commenters  all  said  mergers 
and  name  changes  could  create  a  new 
entity  that  would  be  unfairly  subject  to 
the  criterion.  Two  commenters  said  that 
applicants  identified  in  proposed 
§  773.15(b)(2)(ii)  as  subject  to  additional 
permit  conditions  differ  from  the 
persons  identified  in  proposed  §  773.18. 
Another  said  that  existing  State  laws 
and  regulations  are  sufficient  to  effect 
environmental  compliance  without 
additional  permit  conditions  or 
monitoring.  Two  commenters  asked  if 
OSM  relied  upon  statistical  data  to 
develop  the  five-year  criterion. 
Numerous  commenters  said  the  five- 
year  experience  criterion  is  not 
authorized  under  the  Act.  Several 
commenters  asserted  that  the  experience 
criterion  is  inconsistent  with  the  ruling 
in  NMA  V.  DOI  I.  Several  commenters 
said  that  "all  permittees  should  be 


subject  to  obligations  to  pay  bills  on 
time,  to  reclaim  expeditiously,  and  to 
maintain  proper  compliance  records. 
The  agency  cannot  pick  and  choose  who 
gets  breaks  from  mandatory 
obligations." 

Another  commenter  asserted  that 
SMCRA  establishes  the  only  permissible 
criteria  for  issuing  and  conditioning  a 
permit  to  an  applicant.  In  the 
commenters  view,  our  proposed  criteria 
are  not  authorized  by  the  Act.  This 
commenter  also  said  that  there  are  other 
factors  more  relevant  to  an  operation's 
financial  and  compliance  success  but 
even  those  factors  are  "not  part  of  the 
statutory  calculus  for  a  decision 
whether  to  issue  or  condition  a  permit. 
In  any  event,  the  statute  directly 
addresses  performance  risk  by  requiring 
for  every  surface  coal  mining  operation 
a  reclamation  bond  payable  to  the 
regulatory  authority  and  "conditioned 
upon  faithful  performance  of  all 
requirements  of  the  Act.'  " 

Based  on  the  comments  received  on 
this  provision  and  our  further 
deliberations,  we  are  not  adopting  the 
proposed  five-years  experience  and 
successful  environmental  experience 
criteria.  There  are  no  references  to  either 
in  the  regulatory  language  of  this  final 
rule.  However,  in  final  §  773.10(c),  if 
neither  the  applicant  or  operator,  nor 
any  of  their  owners  or  controllers 
identified  under  final  §  778.11(c)(5),  has 
any  previous  mining  experience,  we 
may  conduct  an  additional  review  to 
determine  if  another  person  with 
raining  experience  owns  or  controls  the 
operation  but  was  not  disclosed  under 
final  §  778.11(c)(5).  We  also  note  that 
amendments  to  the  existing  bonding 
regulations,  as  alluded  to  by  several 
commenters,  may  provide  an  adequate 
means  of  reducing  the  risk  posed  by 
applicants  or  permittees  with  little  or  no 
mining  experience.  However,  bonding  is 
outside  the  scope  of  this  rulemaking. 

Proposed  §  773.15(b)(2)(iii) 

All  comments  received  on  proposed 
paragraph  (b)(2)(ii)  addressed  the 
proposed  use  of  investigations.  All 
comments  on  the  proposed  use  of 
investigations  have  been  discussed 
above  at  proposed  §  773.15(b){l)(i)(B), 
the  first  instance  in  proposed  §  773.15 
where  the  use  of  investigations  was 
proposed. 

Proposed  §  773.15(b)(3) 

We  proposed  to  revise  §  773.15(b)(3) 
to  provide  for  the  review  of  an 
applicant's  compliance  history,  the 
third  part  of  the  review  of  an 
application.  We  modified  and  adopted 
this  provision  at  final  §  773.11,  "Review 
of  permit  histor>'."  Final  §  773.11(a) 


requires  a  regulatory  authority  to  rely 
upon  the  compliance,  or  violation, 
history  information  the  applicant 
submits  to  review  the  compliance 
histories  of  the  applicant,  operator,  and 
their  owners  and  controllers.  Under 
final  §  773.11(b),  this  review  must  occur 
before  a  regulatory  authority  makes  a 
section  510(c)  permit  eligibility 
determination  under  final  §  773.11(b). 

Proposed  §  773.15(b)(3)(i) 

We  proposed  paragraph  (b)(3)(i)  to 
provide  that  a  regulatory  authority  must 
request  a  compliance  history  report 
from  AVS  for  every  application  for  a 
new  permit,  revision,  renewal,  transfer, 
assignment,  or  sale  of  j)ermit  rights.  In 
this  final  rule,  we  modified  the 
proposed  provision  to  require  regulatory 
authorities  to  obtain  an  AVS  report 
before  making  a  section  510(c)  permit 
eligibility,  whenever  such  a 
determination  is  required  under  our 
regulations,  under  final  §  773.12. 

General  Comments  on  Proposed 
§773.15(b){3)(i) 

Two  commenters  said  the  provisions 
proposed  for  the  review  of  compliance 
history  are  not  consistent  with  section 
510(c)  of  SMCRA.  First,  they  said  permit 
revisions  are  exempt  from  a  permit 
eligibility  determination  under  section 
510(c].  One  said  that  applications  for 
permit  renewals  are  also  exempt.  This 
commenter  said  proposed  paragraph 
(b)(3)  should  be  entirely  deleted. 

We  disagree  that  permit  revisions  and 
renewals  are  exempt  from  the 
requirements  of  section  510(c).  Section 
510  refers  generally  to  applications  for 
permits  and  revisions.  It  is,  therefore, 
reasonable  to  conclude  that  the  term 
"applicant"  in  section  510(c) 
encompasses  applicants  for  permits  as 
well  as  revisions.  Moreover,  the  term 
"permit"  in  section  510(c)  does  not 
exclude  applications  for  permit 
revisions  or  renewals.  It  is  reasonable  to 
conclude  that  the  requirements  of 
section  510(c)  apply  with  equal  force 
not  only  to  applications  for  new 
permits,  but  also  to  applications  for 
permit  revisions  and  renewals.  In  sum, 
while  we  did  not  include  specific 
references  to  revisions,  renewals,  and 
transfers  in  the  final  rule  language,  we 
intend  that  a  regulatory  authority  may 
evaluate  all  permitting  actions  for 
eligibility  under  section  510(c). 

Permitting  Recommendations 

ki  the  proposed  rule,  we  provided 
notice  that  we  would  cease  providing 
AVS  and  OSM  recommendations  to 
regulatory  authorities  on  pending 
applications  and  other  actions  subject  to 
permit  eligibility  determinations.  We 
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provided  official  notice  of  the 
termination  of  permitting 
recommendations  on  October  29,  1999. 
See  AVS  System  Advisory 
Memorandum  #20.  In  the  proposed  rule, 
we  explained  that  the  AVS  report  which 
regulatory  authorities  are  required  to 
obtain  imder  final  §  773.11  (proposed 
§  773.15(b)(3)(i))  would  replace  OSM's 
current  policy,  which  included 
providing  permitting  recommendations. 
After  reviewing  the  comments  received 
on  the  elimination  of  permitting 
recommendations,  we  will  continue  the 
practice  of  not  providing 
recommendations,  under  the  rationale 
we  articulated  in  the  proposed  rule: 

In  the  future,  instead  of  providing  permit 
eligibility  recommendations,  we  would  use 
AVS  to  provide  a  variety  of  reports,  including 
a  report  on  applicants  and  violations  on  the 
operations  they  own  or  control,  for  use  by  the 
regulatory  authority  in  reviewing 
applications  and  permits.  Consistent  with  the 
principle  of  State  primacy,  regulatory 
authorities  would  then  perform  their  own 
analyses  of  an  applicant's  legal  identity 
information,  permit  history,  and  compliance 
history,  and  make  permitting  decisions  based 
on  their  findings  without  receiving  a 
recommendation  from  OSM.  Our  role  would 
be  to  administer  and  operate  the  AVS  and 
maintain  the  integrity  of  the  system  data.  The 
State,  subject  to  OSM  oversight  reviews, 
would  have  full  authority  in  deciding 
whether  to  issue  a  permit. 

63  FR  70580,  70593.  We  do  note, 
however,  that  even  when  we  were 
providing  recommendations,  the  State 
regulatory  authorities  retained  the 
ultimate  authority  to  render  a  permitting 
decision. 

Three  commenters  supported  our 
decision  to  cease  providing  permitting 
recommendations.  These  commenters 
said  the  decision  supported  State 
primacy  and  that  States  should  make 
their  own  permitting  decisions.  We 
supported  the  principle  of  State  primacy 
in  the  past,  and  continue  to  do  so,  as 
evidenced  by  many  provisions  adopted 
in  this  final  rule.  For  example,  in 
addition  to  eliminating  permitting 
recommendations,  we  provided  that 
State  regulatory  authorities  are  to  apply 
their  own  ownership  and  control  rules 
to  outstanding  violations  in  other 
jurisdictions,  including  Federal 
violations,  when  deciding  challenges  to 
ownership  or  control  listings  and 
findings  (see  final  §§  773.25  through 
773.28). 

Our  decision  to  cease  providing 
permitting  recommendations  was  also 
based  upon  the  ever-increasing 
sophistication  among  State  users  of 
AVS.  States  have  fully  integrated  the 
use  of  AVS  into  their  programs.  In 
addition,  all  information  used  in  AVS 
data  processing  has  been  completely 


automated  for  several  years.  This  has 
resulted  in  an  exceptionally  high  degree 
of  accuracy  of  the  information  contained 
in,  and  the  reports  generated  by,  AVS. 
The  need  for  OSM  to  routinely  check 
the  quality  of  system  outputs  has 
continuously  decreased,  as  has  the  need 
for  OSM  and  State  collaboration  to 
resolve  discrepancies. 

Our  role  in  maintaining  and  managing 
the  computer  system  will  continue. 
Nonetheless,  the  above-mentioned 
factors  have  brought  us  to  the 
conclusion  that  it  is  appropriate  to  cease 
providing  permitting  recommendations. 
We  remain  conunitted  to  maintaining 
the  integrity  of  AVS  data  and  will 
continue  to  provide  a  variety  of  support 
services  to  State  and  Federal  users,  as 
well  as  to  the  industry  and  the  general 
public. 

Many  commenters  opposed  or 
expressed  concern  regarding  our 
decision  to  cease  providing  permitting 
recommendations.  One  commenter  said 
that  providing  AVS  and  OSM 
recommendations  is  consistent  with  the 
Congress'  view  of  OSM's  role  in 
primacy  States.  One  commenter  said:  (1) 
AVS  is  an  OSM  system  that  can  only  be 
operated  and  maintained  by  OSM;  (2) 
ceasing  permitting  recommendations 
will  result  in  second-guessing  State 
decisions  during  oversight;  and  (3) 
"OSM  should  continue  to  use  the  data 
in  its  AVS  system  to  provide  permit 
eligibility  decisions."  Another 
commenter  said  that  if  OSM  provides 
only  raw  data,  some  States  may  ignore 
violations  in  other  States.  Another 
commenter  expressed  concern  about 
resolving  data  discrepancies. 

We  appreciate  these  concerns,  but 
decline  to  reinstate  permitting 
recommendations.  Our  response  to 
these  commenters  is  largely  the  same  as 
our  previous  responses  regarding 
recommendations.  We  do  note  that 
under  this  final  rule,  as  with  the 
previous  rules.  States  are  required  to 
consider  all  violations,  both  State  and 
Federal,  during  the  section  510(c) 
compliance  review  (unless  the 
violations  are  subject  to  one  of  the 
exceptions  for  remining  (final  §  773.13) 
or  provisionally  issued  permits  (final 
§  773.14)).  If  a  State  fails  to  consider  all 
violations,  it  is  subject  to  our  general 
oversight  authority.  We  also  note  our 
strong  intent  not  to  routinely  second 
guess  State  permitting  decisions:  we 
will  use  our  oversight  to  respond  to 
egregious  situations.  So  long  as  State 
permitting  decisions  are  reasonable 
under  the  approved  State  program,  we 
will  not  disturb  the  State  decision- 
making process. 

In  the  area  of  data  discrepancies,  the 
agency  with  jurisdiction  over  a  violation 


is  the  first  place  to  attempt  to  resolve 
any  discrepancy.  We  are  always 
prepared  to  receive  any  requests 
regarding  Federal  violations  and  to 
assist  any  State  should  the  need  arise. 

Proposed  §  773.15(b)(3)(i)(A) 

At  paragraph  (b)(3)(i)(A).  we  proposed 
that  a  permit  eligibility  determination 
imder  section  510(c)  would  be  based 
upon  the  compliance  history  of  the 
applicant  and  operations  owned  or 
controlled  by  the  applicant,  unless  there 
was  an  indication  that  the  history  of 
persons  other  than  the  applicant  should 
also  be  included.  Proposed 
§  773.15(b)(3)(i)(A),  as  modified,  along 
with  proposed  §  773.16(a).  as  modified, 
is  adopted  in  fined  §  773.12. 

In  final  §  773.12.  we  clarified  that  we 
will  consider  an  operator's  compliance 
history,  when  the  operator  is  different 
than  the  applicant,  during  the  section 
510(c)  compliance  review.  As  explained 
in  section  VI.  A.  of  this  preamble,  there 
is  no  time  when  an  applicant/permittee 
does  not  control  its  entire  surface  coal 
mining  operation.  As  such,  the 
permittee  will  always  control  the 
operator,  at  least  to  the  extent  that  the 
permittee  selects,  and  can  ultimately 
fire,  the  operator.  Since  the  operator  is 
effectively  "downstream"  from  the 
applicant/permittee,  it  is  consistent 
with  section  510(c)  to  consider  the 
operator's  compliance  history,  i.e., 
whether  the  operator  has  any 
outstanding  violations,  during  the 
section  510(c)  compliance  review. 
While  reviewing  the  operator's 
compliance  history  was  subsumed  in 
the  proposed  provision,  which  would 
have  required  regulator^'  authorities  to 
consider  violations  at  all  operations 
owned  or  controlled  by  the  applicant, 
we  decided  to  add  specific  reference  to 
the  operator  to  avoid  any  confusion.  If 
we  could  not  consider  an  operator's 
violations  during  the  compliance 
review,  operators  could  create  violations 
at  multiple  sites  and  remain  in  the 
business  by  associating  with  "clean" 
applicants.  The  Act  cannot  be  read  to 
support  such  a  result.  The  provision 
will  also  encourage  applicants  to  hire 
"clean  "  operators. 

A  commenter  asked  that  we  explain 
which  "other  persons"  we  are  referring 
to  in  proposed  «;  773.15(b){3)(i)(A).  Tho 
commenter  said  that  without 
explanation,  "the  regulations  allow  far 
too  much  leeway  to  the  agency  issuing 
the  permit."  By  "persons  other  than  |the 
applicant]."  we  intended  to  clarif\'  that 
persons  other  than  applicants  for  new- 
permits  may  be  subject  to  a  section 
510(c)  permit  eligibility  determination. 
However,  we  derided  that  the  reference 
to  "other  persons"  is  unnecessary  in 
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final  §  773.12  because  other  rule 
provisions  already  provide  the 
circumstances  under  which  a  section 
510(c)  compliance  review  is  required. 

One  commenter  said  that  "State  law 
governs  the  analysis  for  piercing  the 
corporate  veil"  so  that  "a  Federal  rule 
that  attempts  to  displace  State  corporate 
law  would  be  particularly  intrusive  and 
unjustified."  This  rule  does  not  displace 
State  corporate  law  to  a  greater  extent 
than  provided  for  in  SMCRA.  Further. 
as  explained  above.  State  common  law 
pertaining  to  piercing  the  corporate  veil 
is  not  the  exclusive  tool  to  determme 
the  true  applicant.  It  is  true  that 
corporations  are  creatures  of  State  law; 
however,  the  corporate  form  cannot  be 
used  to  evade  the  requirements  of  a 
Federal  statute,  such  as  SMCRA.  To  the 
extent  that  SMCRA  is  inconsistent  with 
State  corporate  law  principles,  federal 
law  prevents  the  provisions  of  SMCRA 
from  being  subverted  by  State  law 

A  conunenter  asked  if  the  rule  would 
allow  for  permit  denial  based  only  on 
the  applicant's  violations,  or  would  it 
also  allow  for  denial  based  on  violations 
indirectly  owned  or  controlled  by  the 
applicant  This  final  rule,  like  the 
provisions  in  the  IFR.  allows  for  permit 
denials  based  on  'limitless  downstream 
violations  "  at  operations  which  the 
applicant  owns  or  controls  through 
intermediarv  persons  or  entities.  This 
provision  was  expressly  upheld  in  MMA 
V.  DOIII  177  F.3d  at  4-5.  Thus,  during 
a  section  510(c)  compliance  review 
under  final  §  773.12.  we  may  consider 
not  only  the  applicant's  own.  directly 
owned  or  controlled  violations,  but  also 
violations  at  operations  which  the 
applicant  indirectly  owns  or  controls 
through  intermediary  persons  or 
entities.  This  provision  is  subject  to  the 
court's  retroactivity  holding,  as 
embodied  in  final  §773  12(a)  and  (b). 

Proposed  §  773. 15(b)(3)(i)(B) 

In  paragraph  (b){3)(i)(B).  we  proposed 
that  if  an  applicant  or  any  surface  coal 
mining  operation  owned  or  controlled 
by  the  applicant  has  an  outstanding 
violation,  the  application  may  not  be 
approved  unless:  (1)  the  regulatory 
authority  with  jurisdiction  over  the 
violation  approves  a  properly  executed 
abatement  plan  or  payment  schedule:  or 
(2)  the  violation  is  being  abated  or  is  the 
subject  of  a  good  faith  administrative  or 
judicial  appeal,  contesting  the  validity 
of  the  violation:  or  (3)  the  violation  is 
subject  to  the  presumption  of  NOV 
abatement  under  proposed  §  773  16(b) 

We  modified  and  reorganized  the 
proposed  provision  We  consolidated  all 
proposed  provisions  describing  permit 
eligibility  into  final  §  773.12.  We  moved 
proposed  provisions  regarding  appeals, 


abatement  plans,  and  payment 
schedules  to  final  §  773.14.  Section 
773.14  governs  the  circumstances  under 
which  a  permit  may  be  provisionally 
issued,  when  an  applicant  or  operator 
has  outstanding  violations.  The  adopted 
provisions  of  final  §  773.14  are 
described  below  in  the  discussion  of 
proposed  §773.16  at  section  VI. F.  of  this 
preamble. 

In  final  §  773.12.  we  also  changed  the 
proposal's  use  of  the  past  tense  "owned 
or  controlled"  to  the  present  tense  "own 
or  control"  in  order  to  conform  the 
proposed  provision  to  the  ruling  in 
NMA  v  DOl  II.  In  other  words,  the 
adopted  language  clarifies  that  we  may 
no  longer  consider  unabated  or 
uncorrected  violations  at  operations 
formerly,  but  no  longer,  owned  or 
controlled  by  the  applicant  during  the 
section  510(c)  compliance  review.  We 
may.  however,  consider  past  ownership 
or  control  in  determining  if  there  has 
been  a  pattern  of  willful  violations 
under  final  §  774.11(c)  and  section 
510(c)  of  the  Act. 

Finally,  we  modified  the  proposed 
language  to  conform  to  the  NMA  v.  DOI 
//court's  ruling  on  retroactivity.  Under 
this  final  nile,  we  may  no  longer  deny 
a  permit  when  an  applicant  assumed 
indirect  ownership  or  control  of  an 
operation  before  November  2.  1988.  and 
that  operation  has  an  outstanding 
violation  which  was  cited  before 
November  2.  1988.  unless  there  was  an 
established  basis,  independent  from  our 
1988  ownership  or  control  rule,  to  deny 
the  permit  at  the  time  of  the  assumption 
of  indirect  ownership  or  control  or  at 
the  time  of  violation  (whichever  is 
earlier). 

A  commenter  who  provided 
comments  on  the  effect  of  the  NMA  v. 
DOI  II  decision  said  that  under  the 
court's  retroactivity  holding,  our  pre- 
1988  regulations  only  pertained  to  the 
applicant's  violations.  Another 
commenter  said  that  the  court's  ruling 
'did  not  prohibit  imposition  of  permit 
blocks  for  direct  ownership  or  control  of 
violators  whose  violations  occurred 
before  (November  2,  1988]   " 

We  agree  with  the  latter  comment.  As 
explained  above,  the  court  found  that 
the  previous  rule  was  impermissibly 
retroactive  to  the  extent  it  required 
permit  denials  based  on  indirect  control 
and  transactions  which  occurred  before 
November  2.  1988.  Thus,  the  rule  was 
not  retroactive  to  the  extent  it  required 
permit  denials  based  on  pre-rule 
transaction  in  instances  involving  direct 
control.  Final  §  773.12(a)(1)  requires 
permit  denial  when  the  applicant 
directly  owns  or  controls  an  operation 
with  an  unabated  or  uncorrected 
violation,  regardless  of  when  the 


ownership  or  control  was  established  or 
when  the  violation  occurred.  The 
distinction  between  direct  and  indirect 
control  is  discussed  more  fully  above. 

A  commenter  said  that  proposed 
§  773.15(b)(3)(i)(B)  appears  to  address 
an  "outstanding  violation,"  but 
subparagraphs  (B)(2)  and  (B)(3)  appear 
to  address  only  notices  of  violation.  The 
conunenter  is  correct  that  the  proposal 
treated  "outstanding  violations"  and 
"notices  of  violation"  differently.  We 
proposed  to  define  outstanding 
violation  to  mean  a  violation  notice  that 
remains  unabated  or  uncorrected 
beyond  the  abatement  or  correction 
period.  As  such,  a  notice  of  violation  for 
which  the  abatement  period  has  not 
expired  would  not  have  been  an 
outstanding  violation  under  the 
proposal.  As  previously  explained,  we 
are  not  adopting  the  proposed  definition 
of  outstanding  violation.  As  such,  the 
phrase  "outstanding  violation"  will 
continue  to  have  its  plain  meaning — i.e., 
a  violation  that  is  unabated  or 
uncorrected.  Thus,  under  the  final  rule, 
an  NOV  is  an  outstanding  violation, 
even  if  the  abatement  period  has  not 
expired.  We  also  clarify  that,  under 
section  510(c)  of  the  Act  and  our 
longstanding  policy,  regulatory 
authorities  must  consider  notices  of 
violation — and  any  other  outstanding 
violations — during  the  section  510(c) 
compliance  review  (though  the 
applicant  may  be  eligible  for  a  permit 
under  final  §§  773.13  or  773.14). 

Two  commenters  asked  if  the  phrase 
"may  not  approve"  in  proposed 
§  773.15(b)(3)(i)(B)  means  that  the 
regulatory  authority  has  the  discretion 
not  to  approve  an  application.  The 
commenters  said  that  if  OSM  is  granting 
discretion  to  regulatory  authorities  in 
this  matter,  then  it  should  be  made  clear 
in  the  final  rule.  In  this  final  rule, 
denying  a  permit  under  §  773.12  is  not 
discretionary.  If  a  person  is  ineligible  for 
a  permit  under  final  §  773.12.  and  does 
not  meet  the  criteria  of  §§  773.13  and 
773.14,  the  regulatory  authority  must 
deny  the  application. 

Several  commenters  opposed  the 
presumption  in  proposed 
§  773  15(b)(3)(i)(B)  that  a  violation  is 
being  abated  "merely  because  there  is 
an  abatement  plan."  They  said  the 
presumption  should  be  that  the 
violation  exists  until  it  is  abated,  "not 
merely  promised  to  be  abated."  These 
commenters  also  opposed  the  use  of 
appeals  to  defer  a  finding  of  a  violation. 
The  com^menters  asked,  "when  is  a 
violation  final  enough  to  block  issuance 
of  a  new  permit?" 

The  proposed  amendment  provided 
for  permit  approval  if  an  approved 
abatement  plan  or  payment  schedule  is 


in  place  to  correct  a  violation  which 
remains  imabated  beyond  the  abatement 
period,  or  the  violation  is  subject  to  a 
good  faith  appeal,  at  the  time  a 
permitting  decision  is  made.  In  our 
view,  the  presence  of  an  abatement  plan 
or  payment  schedule  demonstrates  a 
good  faith  effort  to  correct  a  violation. 
We  conclude  that  this  current  practice 
should  continue.  We  jJso  conclude  that 
it  is  appropriate  to  provisionally  issue  a 
permit  when  a  violation  is  subject  to  a 
good  faith  appeal.  However,  imder  final 
§  773.14(c),  if  a  permittee,  operator,  or 
other  person  fails  to  comply  with  an 
abatement  plan  or  payment  schedule,  or 
if  a  court  aiffirms  the  existence  of  a 
violation  properly  attributable  to  the 
applicant,  then  a  regulatory  authority 
should  pursue  other  means  to  compel 
compliance,  and  must  institute 
procedures  to  suspend  or  rescind  the 
provisionally  issued  permit.  See  section 
VI. F.  for  a  detailed  discussion  of 
provisionally  issued  permits. 

Proposed  §  773.15{b)(3)(i)(C) 

At  proposed  paragraph  (b)(3)(i)(C),  we 
proposed  that  any  application  approved 
with  outstanding  violations  must  be 
conditioned  under  §  773.1 7(j).  Because 
we  are  not  adopting  proposed 
§  773.17(j),  we  also  are  not  adopting 
proposed  (b)(3}(i)(C).  There  were  no 
comments  on  this  proposed  provision. 
Permits  which  are  issued  when  there  are 
outstanding  violations  properly 
attributable  to  the  applicant  under 
section  510(c)  must  be  provisionally 
issued  in  accordance  with  final 
§773.14. 

Proposed  §  773.15(b)(3)(i)(D),  (E),  and 
(F) 

We  preserved  the  substance  of  these 
proposed  provisions  at  final  §§  773.12(c) 
and  774.11(c)  through  (e).  In  proposed 
subparagraphs  (b}(3)(i)(D),  (E).  and  (F), 
we  provided  that  OSM  will  serve  a 
preliminary  finding  of  permanent 
permit  ineligibility  under  43  CFR  4.1351 
when  we  find  that  an  applicant  or 
operator  owned  or  controlled  mining 
operations  with  a  demonstrated  pattern 
of  willful  violations  of  the  Act  and  its 
implementing  regulations,  and  the 
violations  are  of  such  nature  and 
duration  that  they  result  in  irreparable 
damage  to  the  environment  so  as  to 
indicate  an  applicant  or  operator's 
intent  not  to  comply  with  the  Act  or 
implementing  regulations.  We  further 
proposed  that  a  person  would  be  able  to 
request  a  hearing  under  43  CFR  4.1350 
through  4.1356  with  the  Office  of 
Hearings  and  Appeals  within  30  days  of 
receiving  a  preliminary  finding  under 
paragraph  (3)(i)(D)  of  this  proposed 
section.  If  a  request  for  a  hearing  is  filed, 


the  Office  of  Hearings  and  Appeals 
would  give  written  notice  of  the  hearing 
to  an  applicant  or  operator  and  issue  a 
decision  within  60  days  of  the  filing  of 
the  request  for  a  hearing.  We  further 
proposed  that  a  person  may  appeal  the 
decision  of  the  administrative  law  judge 
to  the  Interior  Board  of  Land  Appeals 
under  procedures  in  43  CFR  4.1271 
through  4.1276  within  20  days  after 
receipt  of  a  decision.  The  provisions 
were  based  upon  previous  §  773.15(b)(3) 
and  were  proposed  with  only  minor, 
non-substantive  changes  from  the 
previous  provisions.  As  mentioned,  we 
adopted  the  provisions,  without 
substantive  modification,  in  final 
§§  773.12(c)  and  774.11(c)  through  (e). 

A  commenter  asserted  that  the  finding 
would  require  an  investigation  and 
extensive  staff  resources.  These  are  not 
new  provisions.  The  proposed  provision 
at  §  773.15(b)(3)(i)(D)  and  the  final 
provisions  at  §  774.11(c)  through  (e)  are 
derived  from  previous  §  773.15(b)(3). 
which  implements  the  "pattern  of 
willful  violations"  aspect  of  section 
510(c)  of  SMCRA.  There  are  no 
substantive  changes  from  the  previous 
provisions,  except  that  we  modified  the 
provision  to  conform  it  to  the  appeals 
court's  retroactivity  holding.  We  note 
that  compliance  with  the  provisions  is 
not  discretionary,  as  they  are  necessary 
to  implement  section  510(c)'s  mandate. 
As  such,  although  an  investigation 
requiring  staff  resources  may  be 
required  in  certain  instances,  this  result 
is  unavoidable  under  the  Act. 

A  commenter  who  provided 
comments  on  the  effect  of  the  NMA  v. 
DOI  II  decision  suggested  that  the  rule 
require  regulatory  authorities  to 
evaluate  past  ownership  or  control  of 
operations  in  violation  and  make  a 
written  finding  if  there  is  a  pattern  of 
willful  violations.  Consistent  with  NMA 
V.  DOIII,  final  §  774.11(c)  requires 
regulatory  authorities  to  consider  past 
ownership  or  control  in  determining 
whether  there  has  been  a  pattern  of 
willful  violations  under  section  510(c). 
However,  we  adopted  language  in  final 
§  774.11(c)  to  comply  with  the  court  of 
appeals'  retroactivity  holding.  Thus, 
when  determining  whether  there  is  a 
pattern  of  willful  violations,  we  will 
only  consider  ownership  and  control 
relationships  and  violations  which 
would  make,  or  would  have  made,  the 
applicant  ineligible  under  final  §  773.12, 
which  incorporates  the  substance  of  the 
court's  retroactivity  holding.  Final 
§  774.11(c)  also  requires  regulatory 
authorities  to  serve  a  preliminary 
finding  of  permanent  permit  eligibility 
if  such  a  pattern  exists. 

A  commenter  said  the  "use  of  the 
word  'irreparable'  should  be  replaced 


with  material  damage.'  Irreparable  is 
not  the  only  damage  which  should  not 
be  tolerated.  Property  owners  have  to 
put  up  with  all  kinds  of  illegal  damages 
because  they  are  not  significant  enough 
Material  damage  may  affect  many  more 
properties  than  irreparable  damage."  We 
note  that  section  510(c)  of  the  Act  uses 
the  term  "irreparable  damage." 

Proposed  §  773.15(b)(3)(i)(G) 

We  proposed  subparagraph  (b)(3)(i)(G) 
to  provide  that  a  person  is  not  eligible 
for  a  permit  if  the  person  or  anyone 
proposing  to  engage  in  or  cany  out 
operations  on  the  proposed  permit  has 
been  barred,  disqualified,  restrained, 
enjoined,  or  otherwise  prohibited  from 
mining  by  a  Federal  or  State  or  court. 

We  are  not  adopting  the  proposed 
provision.  We  decided  that  there  are 
sufficient  existing  authorities  to  allow 
regulatory  authorities  to  avoid  violating 
court  orders  or  injunctions  or  aiding  and 
abetting  enjoined  individuals  in 
violating  injunctions.  For  example,  if  an 
owTier  or  controller  of  an  applicant  is 
enjoined  by  a  court  from  engaging  in 
surface  coal  mining  operations,  granting 
a  permit  to  the  applicant  may  be  viewed 
as  violating  the  injunction.  Even  if  the 
regulatory  authority  processing  the 
permit  application  is  not  technically 
bound  by  the  injunction,  granting  a 
permit  may  nonetheless  be  viewed  as 
aiding  and  abetting  an  enjoined 
individual  in  violating  an  injunction. 
Because  the  specific  terms  of  an 
injunction  will  be  oudined  in  the 
court's  order,  the  regulatory  authority 
must  decide,  on  a  case  by  case  basis, 
whether  the  order  prevents  it  from 
issuing  a  permit. 

Proposed  §  773.15(b)(3)(ii) 

We  proposed  subparagraph  fb)(3)(ii) 
to  provide  for  an  examination  of  an 
applicant's  controllers.  We  proposed  to 
ask  for  an  AVS  report  to  show  if  an 
applicant's  owners  or  controllers  owned 
or  controlled  a  surface  coal  mining 
operation  when  a  violation  notice  was 
issued  and  if  the  violation  is 
outstanding.  We  further  proposed  to 
investigate  each  person  and  violation  to 
detemaine  whether  alternative 
enforcement  action  under  proposed  part 
846  is  appropriate  and  to  enter  into  AVS 
the  results  of  each  determination  or 
referral.  We  further  proposed  that  if  an 
applicant  has  less  than  five  years 
experience,  or  has  owTiers  or  controllers 
that  are  linked  to  outstanding  violations, 
we  would  consider  the  applicant  to 
have  insufficient  or  unsuccessful 
environmental  compliance  and,  if 
approved  for  a  permit,  subject  such 
applicant  to  additional  permit 
conditions  under  proposed  §  773.18. 
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In  this  final  rule,  we  are  not  adopting 
direct  references  to  investigations,  the 
five-vears  experience  criterion,  the 
successful  environmental  compliance 
criterion,  or  additional  permit 
conditions  We  adopted  the  remaining 
provisions,  as  modified,  at  final 
§774.n(b).  Under  final  ^774.n(b).  if 
we  discover  that  any  person  owns  or 
controls  an  operation  with  an  unabated 
or  uncorrected  violation,  we  will 
determine  if  an  enforcement  action  is 
appropriate  under  parts  843,  846,  or 
847.  We  must  enter  the  results  of  any 
enforcement  action  in  AVS.  See  also  the 
description  of  final  §  774.nfb)  in 
section  VI  K.  of  this  preamble. 

A  commenter  said  the  proposed 
provision  seems  to  be  inconsistent  with 
the  ruling  in  SMA  v.  DOI  I.  "especially 
if  the  applicant  is  part  of  a  large 
corporate  family  where  the  same 
individuals  hold  officer  positions  in 
several  of  the  companies  '  The 
commenter  suggested  that  outstanding 
violations  should  be  considered  only  if 
they  were  issued  to  the  applicant  or  any 
operation  owned  or  controlled  by  the 
applicant  The  commenter  further  said 
that  "[vliolations  at  other  operations  of 
an  applicant's  parent  or  sister 
companies  must  not  be  considered  if 
their  only  connection  to  the  applicant  is 
a  common  individual  officer  or 
"controller  '■  To  do  so  would  have  the 
same  result  as  the  previous  regulation 
which  denied  permits  if  anyone  owning 
or  controlling  the  applicant  had 
outstanding  violations  This  concept 
was  disallowed  bv  the  court  decision  in 
SSLAv.DOUIl.' 

The  provisions  adopted  at  final 
§774.1 1(b)  are  unrelated  to  permit 
eligibilitv  determinations  Rather,  the 
final  regulations  at  §  774.1 1  provide  that 
regulaton,-  authorities  may  determine 
whether  enforcement  actions  are 
appropriate  under  30  CFR  843.13  and 
parts  846  and  847,  which  implement 
sections  518  and  521  of  the  Act.  The 
ruling^  in  S'MA  v.  DOI  I  does  not  alter 
our  statutory  authority  to  pursue 
enforcement  actions  under  sections  518 
and  521. 

Proposed  §  773.15(b)(4) 

We  proposed  to  revise  previous 
§  773.15(b)(4)  by  correcting  the  date  in 
previous  subparagraph  (b)(4)(i)(C)(l)  to 
read  'September  30,  2004."  In  the 
reorganization  of  part  773,  we  moved 
the  provisions  in  previous  paragraph 
(b)(4)  to  a  separate  section,  final 
§  773.13.  We  adopted  the  date 
correction  at  final  §  773.13(a)(2)(i|  and 
aiso  modified  and  reorganized  the  prior 
provisions  for  increased  clarity  The 
substance  of  the  final  provision  is 
unchanged. 


Final  §§  773.15(a)  and  (n) 

Under  the  reorganization  of  part  773 
in  this  final  rule,  the  provisions  in 
previous  ^  773.15(c)  are  placed  in  a 
separate  section.  The  section  appears  at 
final  §  773  15   In  this  final  rule,  we  also 
adopted  two  amendments  at  final 
§773.15.  In  final  §  773.15(a),  we  made  a 
technical  revision  to  previous 
§  773.15(c)(1).  changing  the  phrase 
"complete  and  accurate'  to  "accurate 
and  complete,  "  to  match  the  statutory 
phrase  used  in  section  510(b)(1)  of  the 
Act.  We  added  final  §  773.15(n)  to 
require  a  written  finding  based  upon  the 
results  of  the  reviews  under  §§  773.8 
through  773.14. 

Proposed  §  773.15(e) 

We  proposed  to  revise  paragraph  (e) 
of  previous  §773.15  to  require 
regulatory  authorities  to  obtain  an  AVS 
compliance  report  no  more  than  three 
days  before  a  permit  is  issued.  Our 
intent  was  to  ensure,  immediately 
before  permit  issuance,  that  no  new 
violations  have  been  cited  at  operations 
which  the  applicant  or  operator  owns  or 
controls  since  the  initial  section  510(c) 
compliance  review. 

We  modified  the  proposed  provision 
in  the  final  rule.  The  final  provision,  at 
§773  12(d).  provides  that  after  a 
regulatory  authority  approves  a  permit, 
it  will  not  issue  the  permit  until  the 
applicant  complies  with  the  information 
update  and  certification  requirement  of 
final  §  778.9(d)  After  the  applicant 
completes  the  update  and  certification. 
§  778.9(d)  requires  a  regulatory 
authority,  no  more  than  five  business 
days  before  permit  issuance,  to  again 
request  a  compliance  history  report 
from  AVS  to  determine  if  there  are  any 
unabated  or  uncorrected  violations 
which  affect  the  applicant's  permit 
eligibility. 

We  increased  the  proposed  three  days 
to  five  days  in  response  to  comments  on 
the  proposed  provision.  The  final 
compliance  history  report  should  be 
obtained  close  to  the  anticipated  date  of 
the  permitting  decision.  Five  days 
provides  a  better  opportunity  to  review 
the  compliance  report  and  resolve  any 
discrepancies  that  arise  before  a  final 
permitting  decision  is  made.  The 
purpose  of  the  second  compliance 
historv  report  is  to  make  sure  that  the 
applicant  and  operator,  and  operations 
they  own  or  control,  continue  to  be  in 
compliance.  If  there  are  compliance 
problems  identified  in  the  second 
report,  or  otherwise  known,  they  must 
be  resolved  before  a  permit  may  be 
issued.  We  added  the  provision 
requiring  the  final  compliance  histon,' 
report  to  be  obtained  after  the  applicant 


complies  with  the  information  update 
and  certification  requirement  of  final 
§  778.9(d)  to  ensure  that  the  regulatory 
authority's  permitting  decision  is  based 
on  the  most  current  information. 

F.  Section  773.16— Permit  Eligibility 
Determination 

The  provisions  that  we  proposed  at 
§  773.16  are  found  at  §§  773.12  and 
773.14  of  this  final  rule. 

Under  proposed  §  773.16.  permit 
eligibility  determinations  would  be 
based  upon  the  permit  and  compliance 
history  of  the  applicant,  operations 
which  the  applicant  currently  owns  or 
controls,  and  operations  the  applicant 
owned  or  controlled  in  the  past.  If  you 
were  eligible  for  a  permit,  proposed 
§  773.16(a)Cl)  would  have  required  us  to 
determine  whether  additional  permit 
conditions  should  be  imposed  under 
§  773.18.  Proposed  §  773.16(a)(2) 
required  written  notice  of  a  finding  of 
ineligibility.  That  notice  also  would 
have  contained  guidance  as  to  how  to 
challenge  a  finding  on  the  ability  to 
control  the  surface  coal  mining 
operation.  Proposed  §  773.16(b) 
provided  for  a  "presumption  of  NOV 
abatement"  and  set  forth  criteria  for  the 
presumption. 

In  developing  this  final  rule,  we 
modified  the  proposed  rule  based  upon 
the  iVMA  V.  ZX?/ // decision  concerning 
our  previous  rules  and  the  comments 
we  received  on  proposed  §§  773.15  and 
773.16.  (Section  VI. E  of  this  preamble 
contains  a  detailed  discussion  of  the 
court  decision.)  We  did  not  adopt  the 
proposed  provisions  pertaining  to 
additional  permit  conditions.  We 
adopted  proposed  §  773.16(a)  in 
modified  form  as  final  §  773.12.  We  also 
adopted  proposed  §§  773.15(b)(3)(i)(B) 
and  (C)  and  773.16(b)  in  modified  form 
as  final  §  773.14  (provisionally  issued 
permits). 

Final  §  773.12— Permit  Eligibility 
Determination 

We  added  §  773.12  to  this  final  rule  as 
a  part  of  the  reorganization  of  part  773. 
Final  §  773.12  contains  a  modified  form 
of  provisions  proposed  as 
§§  773.15(b)(3)  and  773.16(a). 

Paragraphs  (a)  and  (b).  Paragraphs  (a) 
and  (b)  of  final  §  773.12  require  that  the 
regulatory  authority  determine  whether 
the  applicant  is  eligible  for  a  permit 
under  section  510(c)  of  the  Act,  based 
upon  a  review  of  compliance,  permit 
history,  and  ownership  and  control 
information  under  30  CFR  773.9 
through  773.11.  Specifically,  paragraph 
(a)  states  that — 

Except  as  provided  in  §§773.13  and  773.14 
of  this  part,  you  are  not  eligible  for  a  permit 


if  we  find  that  any  surface  coal  mining 
operation  that — 

(1)  You  directly  own  or  control  has  an 
unabated  or  uncorrected  violation; 

(2)  You  or  your  operator  indirectly  own  or 
control,  regardless  of  when  the  ownership  or 
control  began,  has  an  unabated  or 
uncorrected  violation  cited  on  or  after 
November  2,  1988;  or 

(3)  You  or  your  operator  indirectly  own  or 
control  has  an  unabated  or  uncorrected 
violation,  regardless  of  the  date  the  violation 
was  cited.- and  your  ownership  or  control  was 
established  on  or  after  November  2.  1988. 

The  November  2, 1988  cutoff  date  in 
paragraphs  (a)(2)  and  (3)  reflects  the 
decision  in  NM/l  v.  DOI  II,  which 
prohibited  us  from  appljdng  the  permit 
block  sanction  for  actions  that  occurred 
before  the  effective  date  of  our  first 
ownership  and  control  rules.  In  final 
paragraph  (b),  we  clahiy  that  the  ban  on 
retroactive  application  does  not  apply  to 
situations  in  which  there  was  an 
established  legal  basis,  independent  of 
authority  imder  section  510(c)  of  the 
Act.  to  deny  the  permit  at  the  time  that 
the  applicant  or  operator  assumed 
indirect  ownership  or  control  or  at  the 
time  the  violation  was  cited,  .whichever 
is  earlier. 

Except  for  the  addition  of  paragraph 
(b)  and  the  November  2,  1988  cutoff 
date,  final  §  773.12(a)  and  (b)  do  not 
differ  significantly  in  substance  from  the 
corresponding  provisions  in 
§  773.15(b)(1)  of  our  previous  rule. 

Paragraph  (c).  Paragraph  (c)  of  final 
§  773.12  provides  that  the  regulatory 
authority  may  not  issue  a  permit  to  an 
applicant  if  the  applicant  or  operator  is 
permanently  ineligible  to  receive  a 
permit  under  §  774.11(c).  This  provision 
is  discussed  more  fully  in  sections  VI.E. 
and  K.  of  this  preamble. 

Pamgraph  (a).  Paragraph  (d)  of  final 
§  773.12  requires  that,  after  approving 
the  application,  the  regulatory  authority 
refrain  from  issuing  the  permit  tmtil  the 
applicant  complies  with  the  information 
update  and  certification  requirement  of 
30  CFR  778.9(d).  Paragraph  (d)  also 
requires  that,  after  that  update,  but  no 
more  than  five  business  days  before 
permit  issuance,  the  regulatory 
authority  again  request  a  compliance 
history  report  from  AVS  to  ensure  that 
the  applicant  remains  eligible  for  a 
permit.  Except  for  the  addition  of  the  5- 
day  timeframe,  this  paragraph  is 
substantively  identical  to  previous 
§  773.15(e).  We  added  the  5-day 
limitation  to  ensure  that  the  final 
compliance  review  occurs  reasonably 
close  to  the  date  of  permit  issuance. 

Paragraph  (e).  Paragraph  (e)  of  final 
§  773.12  requires  that  the  regulatory 
authority  send  the  applicant  written 
notice  of  any  decision  finding  the 
applicant  ineligible  for  a  permit. 


Paragraph  (e)  further  provides  that  the 
notice  must  contain  the  reason  for  the 
ineligibility  determination  and  apprise 
the  applicant  of  his  or  her  appeal  right* 
under  30  CFR  part  775  and  43  CFR 
4.1360  through  4.1369.  We  are  adding 
these  provisions  to  ensure  that  any 
adversely  affected  applicant  is  aware  of 
the  decision,  the  reasons  for  the 
decision,  and  the  steps  that  must  be 
taken  to  procure  administrative  review 
of  the  decision. 

Disposition  of  comments  pertaining  to 
the  permit  eligibility  criteria  of  proposed 
§  773. 1 6(a).  A  commenter  said  that 
reference  to  owners  and  controllers  of 
the  applicant  in  proposed  §  773.16(a)(1) 
should  be  deleted.  In  the  permit 
eligibility  criteria  at  §  773.12  of  this 
final  rule,  we  are  not  adopting  the 
proposed  reference  to  "owners  and 
controllers  of  the  applicant."  Likewise, 
we  are  not  adopting  the  imposition  of 
additional  permit  conditions  based  on 
the  compliance  history  of  an  applicant's 
owners  and  controllers.  As  previously 
explained,  at  final  §  773.12,  we  limit  the 
permit  eligibility  review  to  an 
examination  of  whether  the  applicant 
and  the  operator  have  any  outstanding 
violations  or  own  or  control  any 
operations  with  outstanding  violations. 

A  commenter  said  that  proposed 
paragraph  (a)  fails  to  clearly  provide 
that  a  permit  block  under  section  510(c) 
can  only  occur  on  the  basis  of 
outstanding  violations  at  operations  the 
applicant  presendy  owns  or  controls.  As 
previously  explained,  we  modified  the 
proposal  to  conform  it  to  the  decision  in 
NMA  V.  DOI  11;  in  the  process,  we 
eliminated  the  commenter's  concern. 
During  the  section  510(c)  compliance 
review,  we  may  only  consider  violations 
at  operations  which  the  applicant  or 
operator  presently  owns  or  controls. 

A  commenter  asserted  that  a  parent 
company  which  owns  or  controls  a 
subsidiary  does  not  necessarily  own  or 
control  the  operations  of  the  subsidiary. 
The  commenter  said  that  actual  control 
of  the  operations  is  the  only 
circumstance  in  a  parent/subsidiary 
relationship  that  should  lead  to  permit 
ineligibility  for  the  parent  company  if 
the  subsidiary  has  an  outstanding 
violation. 

We  disagree.  This  argument  was 
advanced  and  rejected  in  NMA  v.  DOI 
II.  If  the  parent  company  owns  or 
controls  the  subsidiary  under  the 
definitions  we  adopt  today,  the  parent 
company,  de  facto,  also  owns  or 
controls  the  subsidiary's  operations.  In 
upholding  oiu  previous  construction  of 
section  510(c),  which,  on  this  point,  we 
import  into  this  final  rule,  the  D.C. 
Circuit  explained  that  our  view  is 
"consistent  with,  if  not  mandated  bv, 


the  statutory  language  which,  as  noted, 
applies  to  any  violating  operations 
'controlled  by  the  applicant,"  not  only 
those  directly  owned  by  him. 
Accordingly,  the  agency's  construction 
must  be  upheld."  NMA  v.  DOI  II,  177 
F.3d  at  5.  Thus,  in  §773.12  of  this  final 
rule,  we  retained  the  ability  to  deny 
permits  based  on  both  direct  and 
indirect  owrnership  or  control  (including 
both  the  exercise  of  control  and  the 
ability  to  control)  of  operations  with 
current  violations,  subject  to  the  court's 
retroactivity  holding.  See  also  our 
response  to  similar  comments  in 
sections  VI.A.  and  E.  of  this  preamble. 

A  commenter  said  that  we  correctly 
state  that  the  appeals  court  [in  NMA  v. 
DOI  I\  found  only  one  aspect  of  our 
rules  to  be  flawed.  However,  the 
commenter  also  said  that  we  should  not 
alter  other  aspects  of  "a  permit  block 
system  which  has  been  substantially 
successful  in  holding  corporations 
accoimtable  for  the  damage  caused  by 
their  contract  miners,  but  instead 
[should  focus]  on  assuring  that  the  full 
gamut  of  regulatory  powers  are 
employed  to  prevent  those  who  have 
violated  State  or  Federal  environmentsil 
laws  or  this  Act  from  obtaining  new 
permits  through  indirect  means." 

As  discussed  throughout  this 
preamble,  we  believe  that  there  are 
sound  reasons  for  the  assorted 
modifications  that  we  are  making  to  the 
rules  implementing  the  permit  block 
sanction  of  section  510(c)  of  the  Act.  We 
targeted  our  outreach  efforts  to 
identifying  how  our  rules  could  be 
improved  in  their  entirety,  not  just  how 
our  rules  should  be  revised  as  a  result 
of  NMA  v.  DOI  I.  One  of  the  new  rules 
that  we  are  adopting  (part  847) 
emphasizes  use  of  the  alternative 
enforcement  mechanisms  provided  in 
sections  518(e),  518(g).  and  521(c)  of  the 
Act.  See  section  VI.AA.  of  this 
preamble. 

Several  commenters  said  that  OSM 
apparently  believes  ownership  is 
irrelevant  to  permit  eligibility 
determinations,  and  that  eligibility  is 
based  only  on  ownership  to  the  extent 
it  reflects  the  ability  to  control.  One 
commenter  further  said  that 
"[ojwnership  itself  should  be  a  basis  for 
[a  permit  eligibility  determination], 
otherwise  it  insulates  individuals  that 
own  but  purposefully  do  not  control.  " 

We  agree  tnat  ownership  in  and  of 
itself  can  form  the  basis  for  denying  a 
permit.  However,  we  note  that  both  the 
proposal  (see.  e.g.,  proposed 
§§  773.15(b)(3)  and  773.16(a))  and  final 
§  773.12  properly  identif>-  ownership 
and  control  as  independent  bases  for 
permit  denials  under  section  510(c). 
Thus,  under  this  final  rule,  if  an 
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applicant  owns  an  operation  with  a 
violation,  under  the  definition  of  "own. 
owner,  or  ownership"  in  final  <?  701  5. 
he  or  she  will  not  be  eligible  for  a 
permit  unless  he  or  she  qualifies  for  a 
provisionally  issued  permit  under  final 
§  773.14).  Further,  under  the  challenge 
procedures  we  adopt  today  at  final 
§§  773.25  through  773  27.  an  applicant 
may  only  successfully  challenge  a 
listing  or  finding  that  he  owns  an 
operation  by  proving  bv  a 
preponderance  of  the  evidence  that  he 
does  not  own.  or  did  not  own.  the 
relevant  operation;  in  this  situation,  a 
demonstration  of  the  lack,  of  control  of 
an  operation  will  be  of  no  avail 

Several  commenters  said  that  "OSM 
should  clarif\'  the  proper  forum  and 
procedures  to  challenge  erroneous 
permit  blocks.  The  permit  applicant 
should  not  be  punished  for  improper 
actions  or  inactions  of  regulator^' 
bodies."  We  respond  to  this  comment, 
and  similar  comments,  in  section  VI. N., 
infra. 

We  invited  comments  on  the  criteria 
to  identify  which  applicants  should  be 
subject  to  additional  permit  conditions 
and  what  tvpes  of  conditions  should  be 
imposed  63  FR  70580,  70595. 
Commenters  did  not  provide  comments 
in  the  context  of  proposed  §  773  16. 
Commenters  did,  however,  provide 
comments  in  response  to  this  invitation 
with  respect  to  proposed  §§  773.15  and 
773.18.  We  address  those  comments  in 
section  VI. E.  of  this  preamble. 

Final  §  773.14 — Provisionally  Issued 
Permits 

We  added  ^  773.14  to  this  final  rule  as 
part  of  the  reorganization  of  part  773. 
Final  §  773.14  is  a  modification  of 
provisions  in  previous  §  773.15(b)(1) 
and  (2),  proposed  §§  773.15(b)(3)(i){B) 
and  (C),  and  proposed  §  773.16(b) 
Instead  of  using  the  term  "conditionally 
issued  permits  '  as  in  the  previous  and 
proposed  rules,  the  final  rule  substitutes 
the  term  "provisionally  issued  permits" 
to  clarifv'  that  permits  issued  under  final 
§  773.14  are  not  the  same  as  permits 
issued  with  conditions  under  30  (^FR 
773.17. 

Paragraph  laj.  Paragraph  (a)  of  final 
§  773.14  explains  that  this  section 
applies  to  applicants  who  own  or 
control  a  surface  coal  mining  and 
reclamation  operation  with  either — 

IDA  notice  of  violation  issued  under 
§843.12  or  the  State  regulatory  program 
equivalent  for  which  the  abatement 
period  has  not  yet  expired:  or 

(2)  A  violation  that  remains  unabated 
or  uncorrected  beyond  the  abatement  or 
correction  period. 

Paragraph  Ibj.  Paragraph  (b)  of  final 
§  773.14  identifies  the  circumstances 


under  which  a  regulatory  authority  may 
find  an  applicant  eligible  for  a  permit 
even  though  an  outstanding  violation 
would  otherwise?  make  the  applicant 
ineligible  for  a  permit  under  30  CFR 
773.12  and  section  510(c)  of  the  Act. 
Specificallv,  final  paragraph  (b)  states 
that— 

We.  the  regulatorv  aulhoritv.  may  find  you 
eligible  for  ,\  provisionally  issued  permit  if 
you  demonslfHle  thai  one  or  more  of  the 
following  (  in  umstance.s  exists  with  respect 
to  all  violations  listed  in  paragraph  (a)  of  this 
section — 

(1)  For  violations  meeting  the  criteria  of 
paragraph  (a)(1)  of  this  section,  you  certify 
thdt  the  violation  is  being  abated  to  the 
satisfaction  of  the  regulatory  authority  with 
lurisdiction  over  the  violation,  and  we  have 
no  evidence  to  the  contrary. 

(2)  .^s  applii:able.  you.  your  operator,  and 
operations  that  you  or  your  operator  own  or 
control  are  in  compliance  with  the  terms  of 
any  abatement  plan  (or.  for  delinquent  fees 
or  penalties,  a  payment  schedule)  approved 
bv  the  agencv  with  lurisdiction  over  the 
violation. 

[^)  You  are  pursuing  a  good  faith — 

(i)  (Challenge  to  all  pertinent  ownership  or 
control  listings  or  findings  under  §<»  773.25 
through  773.27  of  this  part;  or 

(ii)  Administrative  or  judicial  appeal  of  all 
pertinent  ownership  or  control  listings  or 
findings,  unless  there  is  an  initial  judicial 
decision  affirming  the  listing  or  finding  and 
that  decision  remains  in  force. 

(4)  The  violation  is  the  subject  of  a  good 
faith  administrative  or  judicial  appeal 
contesting  the  validity  of  the  violation, 
unless  there  is  an  initial  judicial  decision 
affirming  the  violation  and  that  decision 
remains  in  force. 

In  general,  final  §  773.14(b)  is 
substantively  identical  to  the 
corresponding  provisions  in 
§§  773.15(b)(1)  and  (2).  However,  there 
is  one  significant  exception.  We  added 
paragraph  (b)(3)  to  the  final  rule  in 
response  to  comments  that  our 
challenge  procedures  for  ownership  and 
control  listings  or  findings  failed  to 
provide  due  process  by  way  of  a  pre- 
deprivation  hearing.  To  address  these 
concerns,  and  in  the  interest  of  equity, 
the  final  rule  allows  issuance  of  a 
provisional  permit  when  a  person  is  in 
the  process  of  challenging  an  ownership 
or  control  listing  or  finding.  Our  rules 
have  always  included  a  similar 
provision  for  good  faith  administrative 
and  judicial  appeals  of  the  validity  of  a 
violation.  We  see  no  reason  not  to 
extend  this  opportunity  to  persons  who 
are  pursuing  good  faith  challenges  to.  or 
administrative  or  judicial  review  of. 
ownership  or  c;ontrol  listings  or 
findings 

This  paragraph  of  the  final  rule  will 
afford  addititmal  due  process  protection 
to  adversely  affected  applicants  while 
presenting  little  risk  of  environmental 


harm.  The  applicant  must  meet  all  other 
permit  application  approval  and 
issuance  requirements  before  receiving  a 
provisionally  issued  permit.  In  addition, 
the  provisional  permittee  must  comply 
with  all  performance  standards.  If  he  or 
she  fails  to  do  so  while  pursuing  a 
challenge  or  appeal  of  all  pertinent 
ownership  or  control  listings  and 
findings,  the  regulatory  authority  must 
take  all  appropriate  enforcement 
measures,  including  issuance  of  an 
imminent  harm  cessation  order  when 
applicable. 

Furthermore,  addition  of  this 
provision  does  not  abrogate  the  permit 
eligibility  provisions  of  section  510(c)  of 
the  Act.  It  merely  delays  their 
implementation  until  a  judicial  decision 
affirms  the  validity  of  a  violation  or  an 
ownership  or  control  listing  or  finding. 
An  applicant  whose  challenges  and 
appeals  are  ultimately  unsuccessful  will 
be  ineligible  to  receive  a  permit  from 
that  time  forward  until  the  violation 
causing  the  ineligibility  is  corrected  or 
until  the  applicant  ceases  to  be 
responsible  for  that  violation. 

Paragraph  (c).  Paragraph  (c)  of  final 
§  773.14  provides  that  the  regulatory 
authority  must  immediately  initiate 
procedures  under  §§  773.22  and  773.23 
to  suspend  or  rescind  a  provisionally 
issued  permit  if — 

(1)  Violations  included  in  final 

§  773.14(b)(1)  are  not  abated  within  the 
specified  abatement  period; 

(2)  The  applicant,  operator,  or 
operations  that  the  applicant  or  operator 
owns  or  controls  do  not  comply  with 
the  terms  of  an  abatement  plan  or 
payment  schedule  mentioned  in  final 

§  773.14(b)(2); 

(3)  In  the  absence  of  a  request  for 
judicial  review,  the  disposition  of  a 
challenge  and  any  subsequent 
administrative  review  referenced  in 
final  §  773.14(b)(3)  or  (4)  affirms  the 
validity  of  the  violation  or  the 
ownership  or  control  listing  or  finding; 
or 

(4)  The  initial  judicial  review  decision 
referenced  in  final  §  773.14(b)(3)(ii)  or 
(4)  affirms  the  validity  of  the  violation 
or  the  ownership  or  control  listing  or 
finding. 

We  added  this  new  paragraph  to 
ensure  that  regulatory  authorities  take 
action  to  suspend  or  rescind 
provisionally  issued  permits  as 
improvidently  issued  when  the 
conditions  justifying  provisional 
issuance  cease  to  exist.  As  this  rule 
makes  clear,  a  provisional  permittee  is 
not  entitled  to,  nor  is  there  any  need  for. 
the  initial  review  and  finding 
requirements  of  §  773.21  normally 
applicable  to  improvidently  issued 
permit  proceedings.  The  initial  permit 


application  review  procedures  leading 
to  issuance  of  a  provisional  permit 
effectively  replace  the  initial  review  and 
finding  requirements  of  §  773.21. 
Therefore,  the  final  rule  requires  that 
the  regulatory  authority  proceed  directly 
to  §  773.22  and  propose  to  suspend  or 
revoke  the  permit. 

Under  the  previous  rule  at 
§  773.15(b)(l)(ii),  the  permittee  had  30 
days  from  the  date  that  the  initial 
judicial  review  decision  affirmed  the 
validity  of  the  violation  to  submit  proof 
that  the  violation  was  being  corrected  to 
the  satisfaction  of  the  agency  with 
jurisdiction  over  the  violation.  In 
contrast,  final  §  773.14(c)  requires  that 
the  regulatory  authority  initiate  action 
to  suspend  or  revoke  the  permit  as 
improvidently  issued  if  the  disposition 
of  challenges  or  administrative  or 
judicial  appeals  affirms  the  violation  or 
ownership  or  control  listing  or  finding. 
We  made  this  change  to  ensure  prompt 
implementation  of  the  section  510(c) 
permit  block  sanction  once  the  validity 
of  a  violation  or  ownership  or  control 
listing  or  finding  is  affirmed  on  appeal. 
(The  previous  rule  did  not  specify  what 
action  the  regulatory  authority  must 
take  if  the  permittee  did  not  submit  the 
required  proof  within  30  days.)  Under 
§  773.23  of  the  final  rule,  the  permittee 
still  has  ample  opportunity  to  submit 
proof  of  corrective  action  and  thus  avoid 
permit  suspension  or  revocation.  Final 
§  773.22(b)  requires  60  days  notice  for  a 
proposed  suspension,  while  final 
§  773.22(c)  requires  120  days  notice  for 
a  proposed  rescission. 

Disposition  of  Comments  on 
Presumption  of  NOV  Abatement 

In  the  proposed  rule,  we  provided 
that  the  presumption  that  a  notice  of 
violation  (NOV)  is  being  corrected — the 
"presumption  of  NOV  abatement" — was 
not  available  to  applicants  who  were 
subject  to  additional  permit  conditions 
under  proposed  §  773.18  because  their 
owners  or  controllers  were  linked  to 
violations.  We  invited  comments  on 
withholding  the  presumption  of  NOV 
abatement  based  on  this  criterion,  and 
also  sought  suggestions  as  to  other 
criteria  which  could  be  used  to 
withhold  the  benefit  of  the 
presumption.  63  FR  70580,  70593.  In 
this  final  rule,  we  are  not  adopting  the 
"additional  permit  conditions"  of 
proposed  §  773.18.  We  also  decided  not 
to  distinguish  between  applicants  who 
can  and  cannot  obtain  the  benefit  of  the 
presumption  of  NOV  abatement.  Rather, 
all  applicants  may  obtain  the  benefit  of 
the  presumption,  provided  that  they 
meet  the  requirements  of  final  §  773.14. 

Several  commenters  argued  that  the 
presumption  of  NOV  abatement  is 


unlawful  because  it  is  inconsistent  with 
section  510(c)  of  SMCRA.  The 
commenters  said  the  law  requires 
submission  of  proof  that  an  NOV  is 
being  corrected  to  the  satisfaction  of  the 
regulatory  authority  or  agency  with 
jurisdiction  over  the  violation  and  that 
there  is  no  discretion  on  this  point. 

We  disagree  with  these  commenters. 
The  provisionally  issued  permit 
provisions  that  we  adopt  at  §  773.14 
today  continue,  in  substance,  our 
previous  use  of  the  presumption  and  are 
a  reasonable  implementation  of  section 
510(c).  We  extensively  explained  the 
basis  for  the  presumption  in  the 
preamble  to  our  1994  AVS  Procedures 
rule.  59  FR  54306, 54322-54324 
(October  28,  1994).  We  continue  to  rely, 
in  part,  on  the  same  rationale  for 
purposes  of  this  rulemaking.  In  short, 
based  on  our  experience,  we  firmly 
believe  that  the  efficiencies  gained  by 
use  of  the  presumption  far  outweigh  any 
perceived  reduction  in  environmental 
harm  that  might  result  from  its 
elimination. 

Further,  we  note  that  the  certification 
requirement  in  final  §  773.14(b)(1) 
satisfies  section  510(c)'s  proof 
requirement  that  an  applicant  who  owns 
or  controls  operations  that  are  currently 
in  violation  submit  "proof  that  such 
violation  has  been  corrected  or  is  in  the 
process  of  being  corrected  to  the 
satisfaction  of  the  regulatory  authority, 
department,  or  agency  which  has 
jurisdiction  over  such  violation   *   *   *." 
An  applicant's  certification  that  the 
violation  is  in  fact  being  abated,  with 
attendant  consequences  for  failure  to 
comply  with  the  certification, 
constitutes  adequate  proof  under  section 
510(c).  To  that  extent,  the  use  of  the 
term  "presumption"  in  connection  with 
this  provision  is  a  misnomer;  under  this 
final  rule,  regulatory  authorities  cannot 
simply  "presume"  that  an  NOV  is  being 
abated,  but  must  require  the  requisite 
certification  before  a  permit  may  be 
provisionally  issued. 

In  NMA's  challenge  to  the  AVS 
Procedures  rule,  the  U.S.  District  Court 
for  the  District  of  Columbia  stated:  "The 
Court  finds  the  "certification  of 
abatement"  requirement  consistent  with 
SMCRA  and  a  rational  way  to  enforce 
the  Act's  requirements."  National 
Mining  Assoc,  v.  Babbitt,  43  Env't  Rep. 
Cas.  (BNA.)  1097,  1109  (D.D.C.  1996). 
appeal  docketed.  No.  96-5274  (D.C. 
Cir).  As  the  court  explained, 
"certification  provides  state-of-mind 
insurance  to  the  regulator}'  authority  by 
giving  it  recourse  against  the  applicant 
who  does  not  correct  a  NOV."  Id.  at 
1110.  Similar  recourse  is  available  in 
final  §  773.14(c). 


When  there  is  an  unabated  or 
uncorrected  violation  and  the  abatement 
or  correction  period  has  expired,  final 
§  773.14(b)(2)  establishes  prerequisites 
for  provisional  permit  issuance  that 
similarly  satisfy  the  proof  requirement. 
The  presence  of  an  approved  abatement 
plan  or  payment  schedule,  and 
confirmation  of  compliance  with  the 
plan  or  schedule,  represents  a  good  faith 
effort  to  correct  the  violation  and 
constitutes  more  than  adequate  proof 
that  the  violation  is  being  abated. 
Finally,  the  criteria  §§  773.14(b)(3)  and 
(4),  which  allow  issuance  of  a 
provisional  permit  when  the  violation 
or  owrnership  or  control  listing  or 
finding  is  the  subject  of  a  good  faith 
challenge  or  administrative  or  judicial 
appeal,  have  adequate  support  in  the 
legislative  history  of  section  510(c),  as 
discussed  at  44  FR  15024-25  (March  13, 
1979), 

The  National  Wildlife  Federation 
Kentucky  Resources  Council,  Inc.  a 
filed  a  complaint  challenging  our  1    J4 
AVS  procedures  rule.  In  that  action, 
plaintiffs  claimed,  among  other  things, 
that  the  presumption  of  NOV  abatement 
failed  to  satisfy  section  51 0(c) 's  proof 
requirement.  Ultimately,  the  parties 
filed  a  joint  motion  for  voluntary- 
dismissal  of  the  action,  based  on  our 
agreement  to  "reopen  the  issues  and 
regulatory  language  complained  of  in 
this  lawsuit  for  public  comment,  and  to 
reevaluate  the  position  of  the  agency 
with  respect  to  those  matters 
complained  of  in  this  case,"  including 
the  presumption  of  NOV  abatement.  By 
order  of  September  15,  1997,  the  court 
granted  the  joint  motion.  This 
rulemaking,  in  conjunction  with  our 
1998  proposed  rule,  fulfils  the 
commitment  we  made  in  the  joint 
motion.  We  carefully  considered  all  the 
comments  received  on  our  proposal  to 
continue  the  use  of  the  presumption  of 
NOV  abatement.  As  explained  above, 
we  decided  to  retain  the  presumption, 
confident  that  it  is  consistent  with 
section  510(c)  of  the  Act.  However,  we 
revised  the  previous  rules  by  providing 
that  we  will  immediately  propose  to 
suspend  or  revoke  a  provisionally 
issued  permit  under  final  §§  773.22  and 
773.23  if  a  person  fails  to  comply  with 
its  terms.  See  final  §  773.14(c).  This 
change  should  increase  the  probability 
that  a  notice  of  violation  will  be  abated. 

Three  commenters  expressed  concern 
over  the  resources  required  to  monitor 
the  notices  of  violation  issued  to 
permittees  with  less  than  five  years 
experience  in  surface  coal  mining 
operations.  As  explained  elsewhere  in 
this  preamble,  we  are  not  adopting  the 
experience  criterion.  Therefore,  no 
additional  resources  will  be  required  to 
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monitor  NOVs  issued  to  permittees  witii 
less  than  five  years  of  experience 

One  commenter  said  that  proposed 
§  773.16(b)  would  eliminate  the 
presumption  of  NOV  abatement.  Final 
§  773.14  clearly  provides  that  the 
presumption  of  NOV  abatement  is  still 
available. 

A  commenter  said: 

.■\n  outstanding  violation  is  to  be  defined 
as  one  where  the  abatement  period  has 
expired  without  t:nrTective  action  .A  portion 
of  the  presumption  lof  NOV  abatement) 
includes  an  abatement  period  whu:h  has  not 
expired.  It  is  unclear  how  a  regulatory 
authority  can  presume  the  abatement  period 
has  not  expired  when  the  presumption 
process  is  triggered  by  a  violation  for  which 
the  abatement  period  has  already  expired 

The  commenter  is  incorrect  that  the 
proposed  presumption  of  NOV 
abatement  is  "triggered  by  a  violation 
for  which  the  abatement  period  has 
already  expired.  "  Proposed 
§  773.i6(b)(l)(ii)  clearly  said,  "'we  may 
presume  an  NOV  is  being  corrected  to 
the  satisfaction  of  the  agency  with 
jurisdiction  over  the  violation  if  the 
abatement  period  for  the  notice  of 
violation  has  not  yet  expired."  63  FR 
70580.  70619.  Indeed,  the  primary  basis 
for  use  of  the  provision  is  that  the 
abatement  period  has  not  expired.  See 
proposed  §  773.16{b)(l)(ii)  and  final 
§  773.14(b)(1).  However,  we  note  that 
final  §  773.14(b)  also  pertains  to 
violations  which  remain  unabated  or 
uncorrected  beyond  the  abatement  or 
correction  period.  To  receive  a 
provisionally  issued  permit  when  there 
is  such  a  violation,  a  person  must  be 
eligible  under  §  773.14(b)(2)  through  (4). 

A  commenter  said  that  if  there  is  no 
failure-to-abate  cessation  order,  then  the 
abatement  period  for  an  NOV  has  not 
expired.  We  disagree.  The  fact  that  a 
failure-to-abate  cessation  order  has  not 
been  issued  does  not  mean  that  the 
abatement  period  has  not  expired. 

Three  coramenters  expressed  support 
for  the  presumption  of  NOV  abatement. 
One  said  the  presumption  "is  clearly 
supported  by  the  Act.  Section  521(a)(3) 
expressly  sets  forth  that  the  NOV  will 
provide  "a  reasonable  time'  for  the 
abatement  of  the  violation."  We  agree 
that  the  presumption  is  supported  by 
section  510(c)  of  the  Act.  but  not  by 
section  521(a)(3).  Providing  a  reasonable 
time  for  abatement  does  not  mean  that 
the  NOV  is  not  a  violation  when 
written;  nor  is  it  the  same  thing  as 
presuming  a  violation  is  being  abated 
within  the  time  period  allotted  for 
abatement.  We  retained  the 
presumption  because  it  is  beneficial  to 
State  regulatory  authorities  and 
industr\'.  will  not  likelv  result  in  harm 


to  the  environment,  and  because  it  is 
authorized  by  section  510(c)  of  the  Act. 

Two  commenters  said  the 
presumption  of  NOV  abatement 
"supports  the  concept  of  all  violations 
being  entered  into  AVS,  then  updated  as 
to  [whether  they  are]  abated  or  not." 
The  commenters  questioned  the  need 
for  the  States  to  perform,  as  they  see  it. 
duplicate  data  entry.  They  said,  "[we] 
really  do  not  think  our  State  is  going  to 
deny  a  permit  because  the  applicant 
may  owe  a  penalty  in  another  State. 
This  situation  would  be  overridden 
imder  today's  AVS  recommendation.  " 

These  commenters  are  mistaken.  First, 
they  are  incorrect  as  to  the  effect  of  the 
presumption  on  violation  data  in  AVS. 
Use  of  the  NOV  presumption  is 
continued  from  previous  regulations.  It 
has  not  meant,  nor  does  it  now  mean, 
that  all  notices  of  violation  must  be 
entered  into  AVS.  Rather,  under  final 
§§  773.8(b)(2)  .  773.8(c).  and 
774.11  (a)(2).  regulatory  authorities  must 
enter  into  AVS  only  those  violations 
which  are  unabated  or  uncorrected  after 
the  abatement  or  correction  period  has 
expired.  Second,  the  commenters  are 
incorrect  regarding  the  effect  "a  penalty 
in  another  State"  has  on  permit 
eligibilitv-  Unless  a  person  is  eligible 
under  final  §§  773.13  or  773.14.  final 
§  773.12  and  section  510(c)  do  not  allow 
issuance  of  a  permit  if  the  applicant 
owns  or  controls  an  operation  with  a 
current  violation;  that  violation  may  be 
anywhere  in  the  United  States.  AVS 
helps  to  implement  this  statutory 
requirement.  The  recommendation 
process  we  previously  used  would  not 
result  in  the  outcome  alleged  by  these 
commenters. 

Finally,  a  commenter  said  that 
proposed  §  773.16(b)(2)(iv)  must  be 
deleted  because  we  may  not  issue  a 
notice  of  violation  for  non-payment  of 
abandoned  mine  land  fees  or  civil 
penalties.  We  are  not  adopting  proposed 
§  773.16(b)(2)(iv).  Under  this  final  rule, 
the  presumption  of  NOV  abatement  is 
available  for  all  NOVs.  including  those 
written  for  non-payment  of  reclamation 
fees.  Under  30  CFR  773.17(g).  every 
permit  must  contain  a  condition 
requiring  payment  of  reclamation  fees. 
Failure  to  adhere  to  this  permit 
condition  is  enforceable  under  30  CFR 
843  12.  which  authorizes  issuance  of  an 
NOV  for  noncompliance  with  a  permit 
condition. 

G.  Section  773. 1 7 — Permit  Conditions 

In  this  final  rule,  the  provisions  we 
adopt  from  proposed  §  773.17  are  found 
at  *?«»  774.11  and  774.12. 


Proposed  §  773.17(h) 

We  proposed  to  revise  existing 
§  773.17th),  which  requires  permittees 
to  provide  or  update  ownership  and 
control  information,  or  indicate  that 
there  is  no  change  in  the  information, 
within  30  days  of  receiving  a  cessation 
order  issued  under  §843.11.  The 
proposed  rule  would  have  revised  the 
cross-references  in  §  773.17(h)  to  be 
consistent  with  the  proposed  revisions 
to  the  application  information 
requirements  in  proposed  §  778.13  and 
to  clarify  that  the  updated  application 
information  should  be  based  upon  the 
information  provided  to  the  regulatory 
authority  in  a  permit  application.  We 
received  no  comments  on  proposed 
§  773.17(h). 

As  part  of  our  reorganization  of  part 
773.  we  are  recodifying  the  provisions 
in  previous  and  proposed  §  773.17(h)  in 
revised  form  at  final  §  774.12(a).  Section 
VI. P.  of  this  preamble  discusses  final 
§  774.12(a)  more  fully  in  the  context  of 
proposed  §  774.13(e). 

Proposed  §  773. 17(i) 

This  new  paragraph  would  have 
provided  that  the  regulatory  authority 
would  assume  that  the  permittee,  the 
operator,  and  any  other  person  named 
in  the  application  as  having  the  ability 
to  determine  the  manner  in  which  a 
surface  coal  mining  operation  is 
conducted  is  a  controller.  We  are  not 
adopting  this  provision  because  final 
§  778.11  already  requires  disclosure  of 
applicant,  operator,  and  ownership  and 
control  information.  Tlierefore, 
proposed  §  773.17(i)  is  uimecessary. 

Proposed  §  773. 17(j) 

We  proposed  to  add  paragraph  (j)  to 
§  773.17  to  state  that  all  controllers  are 
jointly  and  severally  responsible  for 
compliance  with  the  terms  and 
conditions  of  the  permit  and  are  subject 
to  the  jurisdiction  of  the  Secretary  of  the 
Interior.  Several  commenters  opposed 
proposed  §  773.17(j)  as  lacking 
sufficient  basis  in  SMCRA.  After  further 
evaluation,  we  agree.  Therefore,  we  are 
not  adopting  proposed  §  773.17(j). 

Proposed  §  773. 17(k) 

We  proposed  to  add  paragraph  (k)  to 
§  773.17  to  allow  the  regulatory 
authority  to  identify,  at  any  time,  any 
controller  that  the  permittee  did  not 
previously  identify  to  the  regulatory 
authority.  We  are  not  adopting  proposed 
§  773.1 7(k)  as  a  permit  condition,  but 
we  are  adopting  it  in  revised  form  as  a 
stand-alone  provision  at  final 
§  774.11(1).  Under  that  final  rule,  the 
regulatory  authority  may  identify  any 
owner  or  controller  of  an  applicant  or 
operator  not  disclosed  in  a  permit 


application.  Section  VI.K.  of  this 
preamble  more  fully  discusses  final 
§  774.11(f)  in  the  context  of  proposed 
§773.22. 

Some  commenters  opposed  proposed 
§  773.1 7(k)  as  an  unusual  determination 
that  sounded  like  a  presiunption,  did 
not  provide  an  opportunity  to  challenge 
a  finding  of  control,  and  did  not  obligate 
the  regulatory  authority  to  provide  any 
explanation  of  the  basis  for  the 
determination. 

The  proposed  rule  did  not  involve  a 
presumption.  However,  in  response  to 
the  commenters'  concerns,  we  added  a 
requirement  in  final  §  774.11(f)  that  the 
regulatory  authority  make  a  written 
finding  explaining  the  basis  for  the 
determination.  We  also  added  language 
specifying  that  a  person  has  the  right  to 
challenge  the  finding  under  final 
§§  773.25  through  773.27.  We  discuss 
final  §  774.11  more  fully  in  section  VI.K. 
of  this  preamble  in  the  context  of 
proposed  §  773.22. 

Proposed  §773.17(1) 

We  proposed  to  add  paragraph  (1)  to 
§  773.17  to  require  permittees  and 
operators  to  abate  or  correct  any 
outstanding  violation  or  payment, 
unless  an  administrative  or  judicial 
decision  invalidates  the  violation.  There 
were  no  conunents  on  this  proposal. 
However,  we  are  not  adopting  the 
proposed  rule  because  part  843  of  our 
existing  rules  already  requires 
abatement  and  correction  of  violations. 

Proposed  §773.17{m) 

We  proposed  to  add  paragraph  (m)  to 
§  773.17  to  state  that  a  permit  is  subject 
to  any  other  special  permit  conditions 
that  the  regulatory  authority  determines 
to  be  necessary  to  ensure  compliance 
with  the  performance  standards  and 
regulations.  Commenters  opposed  this 
proposed  rule  as  unnecessary.  We  agree 
that  regulatory  authorities  already  have 
the  inherent  authority  to  impose  any 
necessary  conditions  when  issuing  a 
permit.  Therefore,  we  are  not  adopting 
proposed  §  773. 17(m). 

H.  Section  773.18— Additional  Permit 
Conditions 

In  this  final  rule,  we  are  not  adopting 
any  of  the  provisions  proposed  at 
§773.18. 

We  proposed  to  add  §  773.18  to  our 
regulations  to  provide  for  the  imposition 
of  additional  permit  conditions  on  new 
permits  if  the  applicant  has  less  than 
five  years  experience  in  surface  coal 
mining  operations  or  if  the  applicant's 
controllers  have  not  demonstrated 
successful  enviroiunental  compliance. 
We  are  not  adopting  proposed  §  773.18 
because  we  found  insufficient  basis 


under  SMCRA  for  treating  these 
applicants  in  a  manner  that  differs  from 
the  treatment  afforded  to  other 
applicants. 

/,  Section  773.20 — Improvidently  Issued 
Permits:  Genera]  Procedures 

In  this  final  rule,  the  provisions 
proposed  at  §§  773.20  and  773.21  are 
found  at  §§  773.21  through  773.23.  In 
this  section  of  the  preamble,  we  discuss 
the  proposed  and  final  provisions 
collectively,  and  do  not  repeat  the 
discussion  in  section  VI.J.  of  this 
preamble.  In  section  VI.J.,  we  will  only 
discuss  the  comments  received  on 
proposed  §773.21. 

In  1989,  we  promulgated  regulations 
to  establish  procedures  and  criteria 
relating  to  improvidently  issued 
permits.  54  FR  18438  (April  28,  1989). 
In  NMA  V.  DOI  I,  which  was  decided  in 
1997,  the  D.C.  Circuit  invalidated  the 
1989  rule  on  the  narrow  grounds  that  it 
was  centered  on  the  invalidated  1988 
ownership  or  control  rule.  105  F.3d  at 
692,  696.  Prior  to  that  ruling,  we  revised 
the  procedures  in  1994.  59  FR  54325 
(October  28,  1994).  The  1994  rule 
provisions  were  upheld  in  their  entirety, 
though  the  case  is  currently  on  appeal 
to  the  D.C.  Circuit.  National  Mining 
Assoc.  V.  Babbitt,  43  Env't  Rep.  Cas. 
(BNA)  1097.  1111-17  (D.D.C.  1996). 
appeal  docketed,  No.  96-5274  (D.C. 
Cir).  In  our  1997  emergency  interim 
final  rule  (IFR),  which  was  issued  after 
the  NMA  V.  DOI  I  decision,  we  cured  the 
defects  noted  by  the  court  of  appeals 
and  repromulgated  otherwise 
substantively  identical  improvidently 
issued  permits  provisions.  62  FR  19450. 
19453  (April  21.  1997);  previous  30  CFR 

773.20  and  773.21. 

In  our  December  21.  1998  proposal, 
we  reproposed  previous  §§  773.20  and 

773.21  in  their  entirety,  with  only  minor 
proposed  revisions.  63  FR  70597-98; 
70620.  The  proposed  revisions 
included: 

•  Adding  failure  to  provide 
information  which  would  have  made 
the  applicant  ineligible  for  a  permit  to 
the  criteria  we  use  to  determine  if  a 
permit  was  improvidently  issued  (see 
proposed  §  773.20(b)(l)(iii);  see  also 
related  provisions  at  proposed 

§§  773.20(c)(l)(i).  773.20(c)(l)(ii)(C). 
773.21(a)(2),  773.21(a)(5)).  As  discussed 
below,  we  did  not  adopt  these  revisions. 

•  Removing  previous 

§  773.20(c)(l)(ii),  which  included 
imposition  of  a  permit  condition 
requiring  abatement  or  correction  of  a 
violation  as  one  of  the  remedial 
measures  a  regulatory  authority  could 
take  relative  to  an  improvidently  issued 
permit.  As  discussed  below,  we  deleted 
this  provision  as  proposed. 


•  Removing  previous  §  773.20(b)(2), 
which  made  the  challenge  standards  at 
previous  §  773.25  applicable  to  certain 
improvidently  issued  permit 
proceedings.  As  discussed  below,  we 
did  not  adopt  this  revision. 

After  the  close  of  the  comment  period 
for  the  proposed  rule,  the  D.C.  Circuit 
issued  its  decision  relating  to  the 
National  Mining  Associations's 
challenge  to  die  IFR.  NMA  v.  DOI II.  \77 
F.3d  1  (D.C.  Cir.  1999).  The  court  of 
appeals  upheld  the  improvidently 
issued  permits  provisions  contained  in 
the  IFR,  stating  as  follows: 

[Tjhe  IFR  rescission  and  suspension 
provisions  reflect  a  permissible  exercise  of 
OSM's  statutorv  dutv.  pursuant  to  section 
201(c)(1)  of  SM'CRA'  to  ""order  the 
suspension,  revocation,  or  withholding  of 
any  permit  for  failure  to  comply  with  any  of 
the  provisions  of  this  chapter  or  any  rules 
and  regulations  adopted  pursuant  thereto  "" 
30  U.S.C.  1211(c).  The  IIP  provisions  simply 
implement  the  Congress's  general  directive  to 
authorize  suspension  and  rescission  of  a 
permit  '"for  failure  to  comply  with"'  a  specific 
provision  of  SMCRA — namely,  section 
510(c)"s  permit  eligibility  condition 

Id.  at  9.  The  court  also  explained:  "'In 
addition,  apart  from  the  express 
authorization  in  section  [201(c)(l)], 
OSM  retains  "implied"  authority  to 
suspend  or  rescind  improvidently 
issued  permits  because  of  its  express 
authority  to  deny  permits  in  the  first 
instance."  Id.  (citation  omitted). 

In  this  final  rule,  we  adopt  tbe  basic 
approach  and  substance  of  the 
provisions  upheld  by  the  court.  To  the 
extent  the  provisions  we  adopt  today 
correspond  to  our  previous  provisions, 
we  continue  to  rely  upon  the  rationales 
set  forth  in  the  preambles  to  the  prior 
rulemakings.  See  54  FR  18439-62;  59 
FR  54325-29;  62  FR  19453.  However, 
based  on  comments,  the  NMA  v.  DOI  II 
decision,  and  further  deliberation,  we 
modified  the  proposal.  The  most 
significant  modifications  from  our 
previous  regulations  and  the  proposed 
rule  are  enhanced  due  process  and 
public  notice  provisions.  We  also 
applied  plain  language  principles, 
reorganized  proposed  §§  773.20  and 
773.21  into  three  sections,  and 
eliminated  duplicate  text.  A  discussion 
of  the  proposed  and  final  provisions 
follows. 

Discussion  of  Proposed  Revisions  to 
Previous  §§  773.20  and  773.21 

Proposed  §§  773.20(b)(l)(iii). 
773.20(c)(l)(i).  773.20(c)(l)(ii)(C), 
773.21(a)(2).  and  773.21(a)(5) 

As  mentioned  above,  we  proposed 
adding  failure  to  provide  information 
which  would  have  made  the  apphcant 
ineligible  for  a  permit  to  the  criteria  we 
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use  to  determine  if  a  permit  was 
improvidentlv  issued.  See  proposed 
^773  20(b)(l)(iii).  If  we  found  a  permit 
improvidently  is.sued  on  this  basis,  we 
could  require  the  permittee  to  correct 
any  inaccurate  information  or  provide 
any  incomplete  mformation.  See 
proposed  §  773.20(c)(  l)(i)  Under 
proposed  §  773.20(c)(l)(ii)(C).  we  could 
suspend  the  permit  until  the  inaccurate 
or  incomplete  information  was 
corrected  or  provided.  Under  proposed 
§§  773.21(a)(2)  and  (a)(5).  we  would  not 
suspend  or  rescind  a  permit  if  the 
inaccurate  or  incomplete  information 
was  provided  or  subject  to  a  pending 
challenge. 

We  did  not  adopt  these  proposed 
revisions.  Under  the  proposed  rule,  we 
intended  to  allow  failure  to  submit 
accurate  and  complete  information  at 
the  time  of  application  for  a  permit  to 
form  the  basis  for  a  finding  that  a  permit 
was  improvidently  issued,  if  disclosure 
of  the  information  would  have  made  the 
applicant  ineligible  to  receive  a  permit. 

However,  upon  further  review,  we 
determined  that  we  did  not  have  a 
sufficient  basis  to  in  effect  treat  failure 
to  supply  permit  application 
information  as  a  violation  in  the  absence 
of  any  underlying  outstanding 
enforcement  action  concerning  the 
failure  to  submit  that  information.  It  is 
an  underlying  violation,  and  not  a 
failure  to  disclose  information,  which  is 
the  ultimate  basis  for  a  finding  that  a 
permit  was  improvidently  issued. 

Proposed  Withdrawal  of  Previous 
§773.20(c)(l)(ii) 

We  proposed  to  remove  previous 
§773.20(c)(l)(ii).  which  included 
imposition  of  a  permit  condition 
requiring  abatement  or  ( nrrection  of  a 
violation  as  one  of  the  remedial 
measures  a  regulatory  authority  c:ould 
take  relative  to  an  improvidently  issued 
permit.  We  deleted  this  provision  as 
proposed.  We  concluded  it  is 
unnecessary  to  impose  a  permit 
condition  to  achieve  abatement  or 
correction  under  these  provisions. 
Because  this  final  rule  provides  ample 
incentive  and  opportunity  for 
abatement,  coupled  with  appropriate 
sanctions  if  a  violation  is  not  abated, 
adding  a  permit  condition  is  not 
necessary 

Proposed  Withdrawal  of  Previous 

§773  20(b)(2) 

We  proposed  to  withdraw  previous 
§  773.20(b)(2).  which  made  the 
challenge  standards  of  previous  §  773.25 
applicable  to  certain  improvidently 
issued  permit  proceedings.  .\s  discussed 
below,  we  did  not  fully  adopt  the 
proposed  withdrawal.  In  final 


§  773.21(e),  we  provide  that  the 
ownership  or  control  challenge 
procedures  at  final  §§  773.25  through 
773  27  apply  when  a  person  is 
challenging  an  ownership  or  control 
finding  which  leads  to  a  determination 
that  a  permit  was  improvidently  issued. 

Discussion  of  Final  Rule  Provisions 

Final  §  773.21— Initial  review  and 
finding  requirements  for  improvidently 
issued  permits. 

Under  final  §  773.21(a).  if  a  regulatory 
authority  has  reason  to  believe  a  permit 
was  improvidently  issued,  it  must 
review  the  circumstances  surrounding 
permit  issuance.  Assessing  the  criteria 
at  final  §§  773.21(a)  and  (b),  which  are 
similar  to  the  criteria  at  previous 
«i  773.20(b).  the  regulatory  authority  will 
make  a  preliminary  finding  if  it 
determines  that  the  permit  was 
improvidently  issued.  The  "reason  to 
believe  standard"  is  carried  forward 
from  previous  §  773.20(a).  Under  this 
standard,  the  regulatory  authority  is  not 
required  to  review  all  of  the  permits  in 
its  jurisdiction  on  a  regular  basis  for 
improvident  issuance.  Rather.  ^773.21 
will  applv  if  the  regulatory  has  some 
particular  reason  to  believe  a  permit  was 
improvidentlv  issued.  The  "reason  to 
believe"  standard  would  encompass 
credible  evidence  submitted  by  citizens 
which  may  indicate  improvident 
issuance  of  a  permit. 

Section  773  21(b)  provides  that  a 
permit  will  only  be  considered 
improvidently  issued  if  the 
circumstances  in  paragraphs  (b)(1) 
through  (3)  exist.  These  provisions  are 
substantivelv  identical  to  previous 
*)t}  773.20(b)(l  l(ii)  and  (iii)  in  that  a 
permit  will  not  be  considered 
improvidently  issued  if  the  permittee  is 
no  longer  ineligible  for  a  permit.  When 
a  permittee  severs  its  ownership  or 
control  relationship,  abates  or  corrects 
the  violation,  or  otherwise  becomes 
eligible  to  receive  a  new  permit,  it  is 
incongruous  to  suspend  or  rescind  an 
existing  permit  only  to  issue  a  new  one 
to  the  same  permittee  upon 
reapplic:ation 

The  concept  of  a    preliminary 
finding."  as  provided  for  in  final 
§  773.21(a),  is  new  in  this  rulemaking. 
Under  final  *?  773.21(c).  if  the  regulatory 
authority  makes  a  preliminary  finding  of 
improvident  issuance,  if  will  serve  the 
permittee  with  written  notice  of  the 
finding  and  provide  public  notice  of  the 
decision.  Then,  under  final  §  773.21(d). 
the  permittee  mav  challenge  the 
preliminarv  finding  by  submitting 
evidence,  within  30  days  of  receiving 
the  notice,  that  the  permit  was  not 
improvidently  i.ssued.  Together,  these 


provisions  enhance  due  process  and 
public  notice. 

Final  §  773.21(e)  provides  that  the 
ownership  or  control  challenge 
procedures  at  final  §§  773.25  through 
773.27  apply  when  a  challenge  to  a 
preliminary  finding  of  improvident 
issuance  involves  issues  of  ownership 
or  control.  This  provision  is  modified 
from  previous  §  773.20(b)(2).  While  we 
proposed  to  withdraw  previous 
§  773.20(b)(2).  we  decided  that  it  is 
important  to  have  uniform  challenge 
procedures  for  issues  of  ownership  or 
control.  Thus,  at  final  §  773.21(e),  we 
retained  the  substance  of  previous 
§  773.20(b)(2)(ii).  in  modified  form. 
However,  as  explained  in  detail  in 
section  VI.M.  of  this  preamble,  a  person 
may  not  use  the  provisions  at  §§  773.25 
through  773.27  to  challenge  the  initial 
existence  or  status  of  a  violation.  Only 
the  regulatory  authority,  or  other 
agency,  with  jurisdiction  over  a 
violation  may  resolve  issues  pertaining 
to  the  initial  existence  or  status  of  a 
violation.  However,  under  final 
§  773.21(d).  a  person  may  submit 
evidence  that  the  violation  has  been 
abated,  or  is  being  abated,  to  the 
satisfaction  of  the  regulatory  authority, 
or  other  agency,  with  jurisdiction  over 
the  violation.  Likewise,  if  the  initial 
existence  of  a  violation  has  been  timely 
challenged,  and  the  challenger 
prevailed,  evidence  of  the  outcome  mav 
be  submitted  under  final  §  773.21(d). 

Final  §  773.22 — Notice  Requirements  for 
Improvidently  Issued  Permits. 

Final  §  773.22(a)  provides  that  the 
regulatory  authority  will  serve  a  written 
notice  of  proposed  suspension  or 
rescission  on  the  permittee  if:  (1)  the 
regulatory  authority,  after  considering 
any  evidence  submitted  under  final 
§  773.21(d),  finds  that  the  permit  was 
improvidently  issued  or  (2)  the  permit 
was  provisionally  issued  under  final 
§  773.14(b)  and  one  or  more  of  the 
conditions  in  §§  773.14(c)(1)  through  (4) 
exists.  This  finding  differs  from  the 
preliminary  finding  under  final  §  773.21 
in  that  the  permittee  will  have  been 
given  a  prior  opportunity  under  final 
§  773.21(d)  to  submit  evidence  that  the 
permit  was  not  improvidently  issued. 
This  finding  also  triggers  the  notice 
requirements  of  final  §§  773.22(b)  and 
(c)  and  requires  the  regulatory  authority 
to  take  action  under  final  §  773.23  [see 
final  §  773.22(f)).  If,  after  making  a 
finding  that  the  permit  was 
improvidently  issued,  the  regulatory 
authority  decides  to  suspend  the  permit, 
it  must  provide  the  permittee  with  60 
days  notice:  if  the  regulatory  authority 
decides  to  rescind  the  permit,  it  must 
provide  the  permittee  with  120  days 


notice.  The  provisions  of  final 
§§  773.22(a)  through  (c)  derive  from 
previous  §  773, 20(c)(2)  and  the 
introductory  language  of  previous 
§  773.21.  In  order  to  enhance  public 
notice,  we  added  final  §  773.22(d), 
which  requires  public  posting  of  the 
notice  of  proposed  suspension  or 
rescission. 

Final  §  773.22(e)  is  derived  from 
previous  §  773.20(c)(2).  It  allows  the 
permittee  to  request  administrative 
review  of  a  notice  of  proposed 
suspension  or  rescission  with  the 
Department  of  the  Interior's  Office  of 
Hearings  and  Appeals  (OHA),  or  its 
State  counterpart,  before  a  permit  is 
suspended  or  rescinded  under  final 
§  773.23.  Final  paragraph  (e)  also 
specifies  that  a  permittee  who  wishes  to 
appeal  a  notice  must  exhaust  available 
administrative  remedies.  Final 
§  773.22(f)  clarifies  that  after  the 
permittee  is  served  with  a  notice  of 
proposed  suspension  or  rescission,  the 
regulatory  authority  must  take  action 
under  final  §  773.23.  Final  §  773.22(g) 
governs  service  of  the  notice,  and  final 
§  773.22(h)  provides  that  the  time 
periods  specified  in  paragraphs  (b)  and 
(c)  will  remain  in  effect  during  the 
pendency  of  any  appeal,  unless  the 
permittee  obtains  temporary  relief  imder 
the  procedures  at  43  CFR  4.1376  or  the 
State  regulatory  program  equivalent. 
While  the  time  periods  are  not  tolled 
during  the  pendency  of  an  appeal, 
under  final  §  773.23(b),  we  will  not 
suspend  or  rescind  a  permit  until  there 
is  a  final  disposition  of  any 
administrative  appeals  which  affirms 
our  finding  that  the  permit  was 
improvidently  issued. 

Final  §  773.23 — Suspension  or 
Rescission  Requirements  for 
Improvidently  Issued  Permits. 

Final  §  773.23(a)  largely  corresponds 
to  previous  §  773.21(a).  Under  final 
§  773.23(a),  subject  to  the  exception  in 
final  §  773, 23(b),  the  regulatory 
authority  will  suspend  or  rescind  the 
permit  upon  expiration  of  the  time 
specified  in  final  §  773.22(b)  or  (c). 
unless  the  permittee  submits  evidence, 
and  the  regulatory  authority  finds,  that 
suspension  or  rescission  is  no  longer 
warranted  under  the  circumstances 
enumerated  in  final  §§  773.23(a)(1) 
through  (6).  Paragraphs  (a)(1)  through 
(6)  are  substantively  identical  to 
previous  §§  773.21(a)(1)  through  (4). 
except  that  we  have  modified  some  of 
the  language  and  terminology  for 
consistency  with  plain  language 
principles  and  other  provisions  of  this 
final  rule.  We  added  paragraph  (a)(6) 
and  modified  paragraph  (a)(4)  for 
consistency  with  the  new  eligibility 


standards  for  provisionally  issued 
permits  under  final  §  773.14(b).  It  is 
appropriate  to  forestall  suspension  or 
rescission  under  these  circumstances 
because  the  permittee  would  no  longer 
be  ineligible  to  receive  a  permit  under 
30  CFR  773.12  or  773.14  and  section 
510(c)  of  the  Act, 

Under  final  §  773.23(b).  if  the 
permittee  requests  administrative 
review  of  a  notice  of  proposed 
suspension  or  rescission  under  final 
§  773.22(e),  we  will  not  suspend  or 
rescind  the  permit  until  there  is  a  final 
administrative  disposition  which 
affirms  our  finding  that  the  permit  was 
improvidently  issued.  As  discussed 
more  fully  below,  we  added  this 
provision  in  response  to  comments 
raising  due  process  concerns. 

Final  §  773.23(c)(1)  is  partially  new, 
£ind  partially  derived  from  previous 
§  773.21(b).  When  a  regulatory  authority 
suspends  or  rescinds  a  permit,  final 
§  773.23(c)(1)  requires  the  regulatory 
authority  to  issue  a  written  notice  to  the 
permittee,  requiring  the  permittee  to 
cease  all  surface  coal  mining  ojjerations 
under  the  permit.  Final  §  773.23(c)(2) 
requires  the  regulatory  authority  to 
publicly  post  the  notice.  Final 
§  773.23(d)  allows  the  permittee  to 
request,  at  its  election,  either 
administrative  or  judicial  review  of  a 
permit  suspension  or  rescission.  The 
suspension  or  rescission  will  remain  in 
effect  diuing  the  pendency  of  any 
administrative  or  judicial  appeals.  We 
added  final  §§  773.23(b)  through  (d)  to 
enhance  due  process  and  public  notice. 

Responses  to  Comments  on  Proposed 
Section  773.20 

A  commenter  said  that  once  an 
abatement  or  payment  plan  is  entered 
into,  completion  of  the  abatement  or 
payment  plan  should  become  a  permit 
condition.  The  commenter  also  said  that 
the  regulatory  authority  should  stay  the 
rescission  of  the  permit  only  if  cm 
abatement  plan  is  executed  and  the  plan 
is  imposed  as  a  condition  on  the 
improvidently  issued  permit. 

As  mentioned  above,  the  remedies  for 
an  improvidently  issued  permit  will  no 
longer  include  imposition  of  a  permit 
condition  requiring  abatement  of  the 
violation.  However,  if  we  do  not 
suspend  or  rescind  an  improvidently 
issued  permit  because  the  permittee 
enters  into  an  abatement  plan  or 
payment  schedule,  we  may  suspend  or 
rescind  the  permit  under  final  §  773.23 
if  the  abatement  plan  or  payment 
schedule  is  not  being  met  to  the 
satisfaction  of  the  agency  with 
jurisdiction  over  the  violation  (unless 
one  of  the  other  criteria  of  §  773.23 
precludes  suspension  or  rescission).  In 


the  face  of  permit  suspension  or 
rescission,  these  final  provisions 
provide  ample  incentive  to  permittees  to 
cause  violations  to  be  abated  or 
corrected.  Permit  conditions  are 
unnecessary  to  achieve  this  result. 

A  commenter  said  that  the  public 
should  be  given  explicit  rights  to 
request  enforcement  action  against 
permits  that  have  been  improvidently 
issued  and  to  appeal  a  decision  by  the 
regulatory  authority  not  to  take  action. 

As  indicated  above,  these  final 
provisions  enhance  the  public's  notice 
of  decisions  by  the  regulatory  authority 
concerning  improvidently  issued 
permits.  The  final  provisions  require  the 
regulatory  authority  to  provide  public 
notice  at  three  specific  decision  points: 
(1)  when  the  regulatory  authority  makes 
a  preliminary  finding  that  a  permit  was 
improvidently  issued  (see  final 
§  773.21(c)(2));  (2)  when  the  regulatory 
authority  finds  that  a  permit  was 
improvidently  issued  and  serves  the 
permittee  with  a  notice  of  proposed 
suspension  or  rescission  (see  final 
§  773.22(d));  and  (3)  when  the  regulatory- 
authority  suspends  or  rescinds  a  permit 
(see  final  §  773.23(c)(2)).  Further,  under 
the  "reason  to  believe"  standard  under 
in  final  §  773.21(a),  a  regulatory 
authority  will  receive  and  consider 
information  from  concerned  citizens 
pertaining  to  improvidently  issued 
permits.  Such  information,  if  credible, 
may  well  inform  a  regulatory  authority's 
decision  as  to  whether  a  permit  was 
improvidently  issued.  Finally,  citizens 
can  continue  to  assert  their  interests 
under  the  existing  provisions  at  30  CFR 
842.11  and  842.12.  The  provisions  we 
adopt  today  provide  for  ample  public 
notice,  and  thereby  expand  the 
opportunity  for  public  participation 
under  our  existing  regulations. 

The  same  commenter  said  that  the 
proposed  provisions  create  an 
essentially  meaningless  standard  of 
review  to  determine  if  a  permit  was 
improvidently  issued.  According  to  the 
commenter,  the  scope  of  review  to 
determine  whether  a  permit  was 
improvidently  issued  is  limited  to  the 
"violations  review  criteria"  of  the 
regulatory  program  at  the  time  of  permit 
issuance.  The  commenter  objected  to 
"OSM's  deferral"  to  State  regulatory 
authorities  to  determine  which  types  of 
violations  would  be  "the  subject  of  the 
permit  block  for  improvidently  issued 
permits."  The  commenter  also  said  that 
anv  violation  of  the  Act  should  be  the 
basis  for  determining  if  a  permit  has 
been  improvidently  issued. 

We  disagree  with  this  characterization 
of  the  proposal,  but  note  that  we 
modified  the  proposed  provision  to 
which  the  commenter  objects.  In  final 
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§  773.21(a).  we  replaced  the  phrase 
"violations  review  criteria"  at  previous 
§  773.20.  Under  final  §  773.21(a).  a 
permit  will  be  considered 
improvidently  issued,  if,  among  other 
things,  the  permit  should  not  have  been 
issued  under  the  "permit  eligibility 
criteria  of  the  applicable  regulations 
implementing  section  510(c)  of  the  Act 
in  effect  at  the  time  of  permit  issuance" 
because  the  permittee  or  operator 
owned  or  controlled  a  surface  coal 
mining  operation  with  an  unabated  or 
uncorrected  violation.  Under  the  final 
provision,  the  regulatory  authority  must 
consider  all  violations,  as  the  term 
violation  is  defined  in  final  §  701.5. 
Thus,  regulator^'  authorities  do  not  have 
discretion  to  determine  which 
violations  may  be  considered  when 
making  a  determination  whether  a 
permit  was  improvidently  issued 

A  commenter  expressed  concern 
regarding  proposed  §  773.20(b){l)(i). 
Under  the  proposed  provision,  a  permit 
would  be  considered  improvidently 
issued  if  there  was  an  outstanding 
violation  under  the  violations  review 
criteria  at  the  time  the  permit  was 
issued.  The  commenter  said  the 
proposed  provision  seemed  to  conflict 
witb  proposed  §§  773.15(b)(3)(i)(B)  and 
(C),  which  proposed  to  allow 
conditional  approval  of  permits  when 
applicants  are  linked  to  outstanding 
violations 

Under  this  final  rule,  a  permit  will 
only  be  found  to  be  improvidently 
issued  if.  among  other  things,  the  permit 
should  not  have  been  issued  under  the 
permit  eligibility  criteria  of  the 
regulations  implementing  section  510(c) 
of  the  Act  at  the  time  of  permit  issuance 
See  final  §  773  21(a).  Under  §  773.12(a) 
of  this  final  rule,  a  person  who  owns  or 
controls  an  operation  with  an 
outstanding  violation  may  nonetheless 
be  eligible  for  a  permit  under  final 
§  773.13  or  a  provisionally  issued 
permit  under  final  §  773  14.  Thus,  if  a 
person  with  outstanding  violations  was 
eligible  for  a  permit  under  final 
§§  773.13  or  773.14  at  the  time  of  permit 
issuance,  a  permit  will  not  be 
considered  to  be  improvidentlv  issued 
at  the  time  of  issuance.  However,  under 
final  §§773. 14(c)  and  773.22(a)(2),  a 
provisionally  issued  permit  will  be 
considered  improvidently  issued,  and 
we  will  initiate  suspension  or  rescission 
procedures,  if  one  or  more  of  the 
circumstances  in  §§  773.14(c)(1)  through 
(4)  exists. 

Several  commenters  expressed 
concern  about  OSM  oversight  of  State 
permitting  decisions  in  the  context  of 
improvidently  issued  permits.  Our 
oversight  relative  to  improvidentlv 
issued  State  permits  is  governed,  in 


part,  by  final  §843.21.  Final  §843.21  is 
fullv  discussed  in  section  VI.  Y.  of  this 
preamble.  In  NMA  v.  DOI 11.  the  court 
of  appeals  upheld  our  ability  to  suspend 
or  revoke  State-issued  permits,  but 
found  that  our  previous  regulations  did 
not  comply  with  the  procedures 
established  under  section  521(a)(3)  of 
SMCRA.  NMA  v.  DOI  II.  \77  F.3d  at  9. 
Final  §843.21  is  fully  consistent  with 
the  MMA  v  DOI  II  decision. 

A  commenter  said  that  the  provisions 
should  be  revised  so  that  the  regulatory 
authority  does  not  suspend  or  revoke  a 
permit  "unless  and  until  a  plan  for 
correcting  the  problem  has  been 
attempted  but  failed."  Other 
commenters  said  that  a  permittee  or 
operator  should  not  be  allowed  to  enter 
into  an  abatement  plan  to  forestall  a 
finding  of  improvident  issuance  or 
suspension  or  rescission  of  a  permit. 
These  commenters  said  allowing  a 
permittee  to  forestall  suspension  or 
rescission  by  entering  into  an  abatement 
plan  encourages  fraud  at  the  permit 
application  stage  because  the  operator 
knows  if  he  gets  caught,  he  can  later 
negotiate  an  abatement  plan  and  mining 
can  continue,  without  penalty. 

Under  final  §773.21.  if  the  violation 
is  the  subject  (jf  an  abatement  plan  or 
payment  schedule  that  is  being  met  to 
the  satisfaction  of  the  agency  with 
jurisdiction  over  the  violation,  the 
permit  will  not  be  considered 
improvidently  issued  because  the 
permittee  would  no  longer  be  ineligible 
to  receive  a  permit.  See  final 
§  773.21(b)(3).  Further,  under  final 
§  773.23(a)(5).  we  will  not  suspend  or 
rescind  an  improvidently  issued  permit 
if.  after  a  finding  of  improvident 
issuance  under  final  §  773.22(a).  the 
violation  becomes  subject  to  an 
abatement  plan  or  payment  schedule. 
However,  we  mav  proceed  to 
suspension  or  rescission  if  the 
abatement  plan  or  payment  schedule 
fails.  The  ultimate  intent  of  these 
provisions  is  not  to  suspend  or  rescind 
permits,  but  to  accomplish  abatement  of 
violations.  However,  a  regulator}' 
authority  has  no  obligation  to  enter  into 
an  abatement  plan  or  payment  schedule, 
especially  if  it  has  reason  to  believe  that 
a  person  will  not  comply  with  the  plan 
or  schedule.  The  discretion  lies  with  the 
regulatory  authority  to  determine 
whether  the  person  is  acting  in  good 
faith  We  are  confident  that  regulatory 
authorities  will  not  encourage  or  reward 
fraudulent  activity  by  entering  into 
abatement  plans  witb  bad  actors,  but 
will  instead  proceed  with  suspension  or 
rescission,  and  use  any  other 
enforcement  tools  available  to  compel 
compliance. 


A  commenter  said  our  proposed 
improvidently  issued  permits 
provisions  are  "not  only  unauthorized 
but  are  grossly  inconsistent  with  the 
[Act]."  We  received  this  comment 
before  the  decision  in  NMA  v.  DOI  II.  As 
explained  above,  the  D.C.  Circuit 
upheld  our  substantively  similar 
previous  rules,  holding  that  they  were 
expressly  authorized  by  section 
201(c)(1)  of  the  Act.  177  F.3d  at  9. 
"Apart  from  the  express  authorization 
in  section  [201(c)(l)],"  the  court 
explained,  "OSM  retains  'implied' 
authority  to  suspend  or  rescind 
improvidently  issued  permits  because  of 
its  express  authority  to  deny  permits  in 
the  first  instance."  Id.  (citation  omitted). 

Finally,  a  commenter  objected  to  oiu- 
reference  in  proposed  §  773.20(b)(3)  to 
"operations"  being  responsible  for 
violations.  The  commenter  stated  that 
an  operation  is  not  a  legal  entity  and 
therefore  cannot  be  responsible  for 
violations.  We  have  recast  the  final 
provisions  firom  responsibility  for 
violations  to  ownership  or  control  of 
operations  to  eliminate  confusion.  Thus, 
under  this  final  rule,  a  permit  will  only 
be  considered  improvidently  issued  if, 
among  other  things,  the  permittee  or  the 
operator  continues  to  own  or  control  the 
operation  with  an  unabated  or 
uncorrected  violation  and  the  violation 
would  cause  the  permittee  to  be 
ineligible  under  the  permit  eligibility 
criteria  in  our  current  regulations.  See 
final  §§  773.21(b)(1)  and  (b)(3).  These 
provisions  do  not  impose  personal 
liability  on  owners  or  controllers  of 
permittees  or  operators. 

/.  Section  773.21 — Improvidently  Issued 
Permits:  Rescission  Procedures 

In  this  final  rule,  the  provisions 
proposed  at  §§  773.20  and  773.21  are 
found  at  §§  773.21  through  773.23.  In 
this  section  of  the  preamble,  we  discuss 
the  comments  received  on  proposed 
§  773.21.  We  discuss  the  proposed  and 
final  improvidently  issued  permits 
provisions,  collectively,  in  section  VI.  1. 
of  this  preamble. 

Several  commenters  asked  for  an 
explanation  of  proposed  §  773.21(a)(4). 
wbich  would  provide  that  a  permit 
would  not  be  suspended  or  rescinded  if 
the  permittee  and  operations  owned  or 
controlled  by  the  permittee  are  no 
longer  responsible  for  the  violation, 
penalty,  or  fee.  or  the  obligation  to 
provide  required  information.  Three 
commenters  asked  how  the  permittee 
can  be  responsible  for  a  violation  at  one 
point  in  time  and  later  relieved  of  that 
responsibility.  One  commenter  stated: 

This  implies  that  if  an  applicant  has 
successfully  transferred,  assigned  or  sold  a 
previously  held  permit,  he/she  will  no  longer 


be  liable  for  any  violations  associated  with 
that  former  permit.  Although  we  understand 
that  the  new  permittee  to  whom  the  former 
permit  was  transferred,  assigned  or  sold  is 
now  responsible  for  any  outstanding 
violations,  penalties  or  fees  and  for 
appropriate  corrective  action,  some  states 
prefer  to  hold  the  original  permittee/violator 
responsible  for  those  violations,  regardless  of 
the  new  permittee's  responsibilities  until  the 
matter  is  adequately  resolved. 

Another  of  these  commenters  stated  that 
the  proposed  provision  seemed  to  allow 
for  a  "liability  dump." 

We  agree  with  the  substance  of  these 
comments.  If  a  person  severs  an 
ownership  or  control  relationship  to  an 
operation  with  an  outstanding  violation, 
but  remains  directly  responsible  for  the 
violation,  the  person  is  not  eligible  to 
receive  a  new  permit.  Likewise,  if  a 
person  is  directly  responsible  for  a 
violation,  he  or  she  cannot  avoid  a 
finding  that  a  permit  was  improvidently 
issued  under  the  criteria  of  final 
§  773.21,  or  forestall  suspension  or 
rescission  of  a  permit  under  final 
§  773.23,  by  severing  an  ownership  or 
control  relationship  to  the  operation 
with  the  violation.  Further,  a  regulatory 
authority  may  take  appropriate 
enforcement  action  against  a  person 
who  continues  to  be  directly  responsible 
for  a  violation  under  applicable  law. 

A  commenter  supported  our  proposal 
to  remove  the  words  "and  reclamation" 
from  previous  30  CFR  773.21(b).  In 
proposed  §  773.21(b),  we  removed  this 
phrase  to  clarify  that  after  permit 
suspension  or  rescission,  required 
reclamation  activities  must  continue. 
The  substance  of  proposed  §  773.21(b)  is 
adopted  at  final  §  773.23(b)(1).  Under 
that  section,  upon  suspension  or 
recission  of  a  permit,  all  surface  coal 
mining  operations  must  cease;  required 
reclamation  must  continue. 

A  commenter  objected  to  the 
proposed  provisions  for  permit 
suspension  or  rescission.  In  substance, 
the  commenter  stated  that  the  proposal 
denied  due  process  because  it 
improperly  allowed  permit  suspension 
or  rescission  without  a  prior  hearing. 
The  commenter  also  claimed  that  the 
opportunity  to  request  a  hearing,  as 
proposed,  did  not  provide  due  process 
because  the  effect  of  the  suspension 
notice  would  not  be  automatically 
stayed  pending  appeal  and  the  permit 
would  be  automatically  suspended  after 
a  specified  period  of  time,  regardless  of 
whether  an  appeal  was  filed.  The 
commenter  expressed  the  view  that 
under  Darby  v.  Cisneros,  509  U.S.  137 
(1993),  exhaustion  of  administrative 
remedies  is  not  required  under  the 
Administrative  Procedure  Act  if  the 
effect  of  the  suspension  or  rescission 


notice  is  not  stayed  pending  appeal.  The 
commenter  also  stated  that  the 
temporary  relief  which  may  be  granted 
under  existing  43  CFR  4.1376  is  not  an 
adequate  substitute  for  a  pre-deprivation 
hearing. 

The  final  improvidently  issued 
permits  provisions  at  §§773.21  through 
773.23  fully  comport  with  due  process. 
As  explained  above,  in  section  VI. I.  of 
this  preamble,  the  key  modifications 
from  the  proposed  provisions  are 
enhanced  due  process  and  public 
notice.  Under  final  §  773.21,  if  a  permit 
meets  the  criteria  of  paragraphs  (a)  and 
(b),  the  regidatory  authority  will  make  a 
preliminary  finding  that  a  permit  was 
improvidently  issued.  The  permittee 
will  then  have  an  opportunity  to 
challenge  the  preliminary  finding  under 
final  §  773.21(d). 

If,  after  considering  any  evidence 
submitted  by  the  permittee,  the 
regulatory  authority  finds  that  the 
permit  was  in  fact  improvidently  issued, 
the  regulatory  authority  will  issue  a 
written  notice  of  proposed  suspension 
or  rescission.  See  final  §  773.22(a).  The 
notice  will  provide  60  days  notice  if  the 
regulatory  authority  decides  to  suspend 
the  permit,  and  120  days  notice  if  the 
regulatory  authority  decides  to  rescind 
the  permit.  See  final  §§  773.22(b)  and 
(c). 

If  the  permittee  wishes  to  appeal  a 
notice  of  proposed  suspension  or 
rescission,  it  must  first  exhaust 
administrative  remedies.  See  final 
§  773.22(e).  However,  in  response  to  the 
comment  pertaining  to  Darby,  the 
decision  will  not  remain  in  effect  while 
the  permittee  exhausts  administrative 
remedies.  Under  final  §  773.23(b),  if  the 
permittee  requests  administrative 
review,  we  will  not  suspend  or  rescind 
a  permit  until  after  a  permittee  exhausts 
administrative  remedies  and  the 
administrative  body  affirms  that  the 
permit  was  improvidently  issued. 
Section  773.23(b)  also  ensures  that  the 
permittee  will  have  a  meaningful 
opportunity  for  a  hearing  before  a 
permit  suspension  or  rescission. 

Finally,  if  a  permit  is  ultimately 
suspended  or  rescinded  under  final 
§  773.23,  the  permittee  may  seek 
administrative  or  judicial  review.  See 
final  §  773.23(d).  In  response  to  the 
comment  pertaining  to  Darby,  we 
decided  not  to  require  permittees  to 
exhaust  administrative  remedies  before 
seeking  judicial  review  of  a  permit 
suspension  or  rescission.  Thus,  the 
permit  suspension  or  rescission  will 
remain  in  effect  during  the  pendency  of 
any  appeals.  Together,  the  foregoing 
provisions  provide  ample  due  process  to 
permittees  by  way  of  meaningful 


opportunities  for  pre-  and  post- 
suspension  or  rescission  hearings. 

K.  Section  773.22— Identifying  Entities 
Responsible  for  Violations 

In  this  final  rule,  the  provisions  we 
adopt  from  proposed  §  773.22  are  found 
at  §§774.11  and  847.2. 

We  proposed  to  revise  and 
redesignate  previous  §  773.22  and  add  a 
new  §  773.22,  which  would  have 
required  regulatory  authorities  to 
identify  entities  responsible  for 
violations,  enter  and  maintain  that 
information  in  AVS,  and  consider  taking 
alternative  enforcement  action  when 
appropriate. 

We  are  not  adopting  §  773.22  as  it  was 
proposed.  Instead,  we  have  incorporated 
a  revised  version  of  proposed 
§  773.22(b),  (c),  and  (d)  into  new 
§774.11.  Final  §774.11  has  its  origins  in 
provisions  that  we  proposed  at 
§§773.15(b)(3)(i)(D).(E)and(F), 
(b)(3)(ii):  773.17(k);  773.22(b),  (c),  and 
(d);  and  774.13(e).  From  proposed 
§  773.22,  it  incorporates  the  timely  entry 
and  update  of  violation  information  in 
AVS  (proposed  §§  773.22(b)  and  (c))  and 
the  use  of  alternative  enforcement 
actions  to  compel  the  abatement  or 
correction  of  violations  (proposed 
§  773.22(d)). 

Proposed  §  773.22(d)  would  have  also 
provided  that  the  existence  of  a 
performance  bond  cannot  be  used  as  the 
sole  basis  for  a  determination  that 
alternative  enforcement  action  is  not 
warranted.  We  are  adopting  this 
provision  as  final  §  847.2(b).  We 
received  one  comment  on  proposed 
§  773.22(d),  which  we  discuss  in  Part 
VI.AA.  of  this  preamble  in  coimection 
with  final  §  847.2(b). 

We  are  not  adopting  the  introductory 
statement  in  proposed  §  773.22.  which 
provided  that  a  person  who  owns  or 
controls  a  surface  coal  mining  operation 
has  an  affirmative  duty  to  comply  with 
the  Act,  the  regulatory  program,  and  any 
approved  permit,  because  it  does  not 
add  any  meemingful  value  to  our 
existing  regulations.  We  are  also  not 
adopting  proposed  §§  773.22(a)  and  (b) 
insofar  as  we  proposed  to  determine  the 
identity  of  persons  responsible  for 
outstanding  violations  and  to  designate 
in  AVS  owners,  controllers,  principals, 
and  agents  as  persons  we  could  compel 
to  abate  or  correct  a  violation.  We 
determined  that  we  have  insufficient 
basis  under  SMCRA  to  automatically 
ascribe  personal  liability  or 
responsibility  to  persons  listed  in  an 
application  for  a  permit,  including 
owners  and  controllers. 
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Final  §  774.11 — Post-Permit  Issuance 
Information  Requirements  for 
Regulatory  .Authorities  and  Other 
.■\ctions  Based  on  Ownership.  Control, 
and  Violation  Information 

Final  §774.1 1(a)  provides  that,  for 
purposes  of  future  permit  eligibility 
determinations  and  enforcement 
actions,  the  regulator\'  authority  must 
enter  into  A\'S:  (1)  Permit  records 
within  30  days  after  a  permit  is  issued 
or  a  subsequent  change  to  a  permit  is 
made;  (2)  unabated  or  uncorrected 
violations  within  30  days  after  the 
abatement  or  correction  period  for  the 
violation  expires;  (3)  changes  of 
ownership  and  control  within  30  days 
after  a  regulatory  authority  receives 
notice  of  a  change;  and  (4)  changes  in 
violation  status  within  30  days  after 
abatement,  correcticm.  or  termination  of 
a  violation,  or  a  decision  from  an 
administrative  or  judicial  tribunal. 
Under  final  §  774.11(a).  regulatory 
authorities  must  update  and  maintain 
these  records  in  AVS  Final  §  774  11(a). 
which  codifies  the  use  and  maintenance 
of  AVS.  IS  based  upon  provisions 
proposed  at  §§  773  22(b).  (c).  774.13(e). 
and  774  14(e)  An  accurate  and 
complete  nationwide  database  such  as 
.\VS  is  critical  to  effective  and  efficient 
implementation  of  the  permit  block 
sanction  of  section  510(c)  of  the  Act. 

Final  §  774.11(b)  provides  that  if,  at 
any  time,  the  regulatory-  authority 
discovers  a  person  who  owns  or 
controls  a  surface  coal  mining  operation 
for  which  there  is  an  unabated  or 
uncorrected  violation,  the  regulatory 
authority  will  determine  whether 
alternative  enforcement  action  is 
appropriate  under  part  843,  846  or  847 
Final  §  774  1 1(b)  further  requires  that  a 
regulatory-  authority  must  enter  the 
results  of  each  enforcement  action, 
including  administrative  and  judicial 
review  decisions,  into  .AVS.  Final 
§  774.11(b)  IS  derived  from  proposed 
§§  773.15(b){3)(ii)  and  773  22(d)  This 
provision  emphasizes  a  regulatory 
authority's  continued  obligation  to  use 
all  available  enforcement  mechanisms 
to  compel  the  abatement  or  correction  of 
unabated  and  uncorrected  violations. 

Final  §  774.11(c)  requires  that  a 
regulatory  authority  serve  a  preliminary 
finding  of  permanent  permit 
ineligibility  under  section  510(c)  of  the 
Act,  30  U.S.C.  1260(c),  on  an  applicant 
or  operator  if  the  applicant  or  operator: 
(1)  controls  or  has  controlled  mining 
operations  with  a  demonstrated  pattern 
of  willful  violations  under  section 
510(c)  of  the  Act  and  (2)  the  violations 
are  of  such  nature  and  duration  with 
such  resulting  irreparable  damage  to  the 
environment  as  to  indicate  the 


applicant's  or  operator's  intent  not  to 
comply  with  the  Act.  its  implementing 
regulations,  the  regulatory-  program,  or 
permit.  Final  §  774.11(c)  further  requires 
that,  in  making  a  finding  of  permanent 
permit  ineligibility,  the  regulatory 
authority  will  only  consider  control 
relationships  and  violations  which 
would  make,  or  would  have  made,  an 
applicant  or  operator  ineligible  for  a 
permit  under  final  §§  773.12(a)  and  (b). 
This  provision  is  consistent  with  NMA 
V  DOllI. 

Consistent  with  section  510(c)  of  the 
.•\ct.  final  §  774.11(d)  provides  for  a 
hearing  under  43  CFR  4.1350  through 
4  1 356  on  a  preliminary  finding  of 
permanent  permit  ineligibility.  Final 
§  774. 1 1(d)  IS  based  upon  proposed 
§  773.15(b)(3)(i)(E)  and  (F)  and  previous 
^773  15(b)(3).  Final  §  774.11(d)  is 
modified  from  the  proposed  rule  in  that 
we  decided  not  to  uiuiecessarily 
reiterate  the  OHA  appeals  procedures. 

Final  §  774.11(e)  requires  that  the 
regulatory  authority  enter  the  results  of 
a  finding  of  permanent  permit 
ineligibility  and  any  hearing  on  such  a 
finding  into  AVS. 

Final  §774.11(0  provides  that  the 
regulatory  authority  may  identify  a 
person  who  owns  or  controls  an  entire 
surface  coal  mining  operation  or  any 
relevant  portion  or  aspect  of  such 
operation  at  any  time.  Final  §  774.11(f) 
enables  regulatory  authorities  to 
discover  owners  or  controllers  of  an 
operation  that  the  applicant  has  failed  to 
list  in  an  application  as  required  under 
final  §§  778.11(c)(5)  and  (d).  As 
explained  elsewhere  in  this  preamble, 
ownership  or  control  of  an  applicant, 
permittee,  or  operator  is  tantamount  to 
owning  or  controlling  the  operation,  or 
relevant  portion  or  aspect  of  the 
operation 

In  addition,  final  §  774.11(f)  provides 
that  when  a  regulatory  authority 
identifies  such  a  person,  the  regulatory 
authority  will:  (1)  issue  a  written 
finding  describing  the  nature  and  extent 
of  ownership  or  control;  (2)  enter  the 
results  of  the  finding  into  AVS;  and  (3) 
require  the  person  to  disclose  his  or  her 
identity  under  §  778.11(c)(5)  and  certify- 
as  a  controller  under  §  778.11(d),  if 
appropriate.  Final  §  774.11(f)  is  based 
upon  proposed  §  773.17(k).  We  are 
adopting  final  §  774.11(f)  to  enable  a 
regulatory  authority  to  identify'  any 
owner  or  controller  of  an  applicant, 
permittee,  or  operator  that  has  not  been 
disclosed  under  the  requirements  under 
final  §  778.1 1(c)(5)  and  (d)  to  disclose 
owners  and  controllers  in  a  permit 
application. 

Final  §774.11(0  is  modified  from 
proposed  §  773.17(k)  to  be  consistent 
with  the  application  information 


requirements  at  final  §  778.11(c)(5) 
where  an  owner  or  controller  may  be 
listed  in  an  application  as  owning  or 
controlling  a  portion  or  aspect  of  a 
proposed  surface  coal  mining  operation. 
As  we  indicate  below  in  this  preamble 
in  the  discussion  of  final  §  778.n(c)(5). 
it  is  important  that  an  applicant  have 
the  ability  to  disclose  in  an  application 
those  owners  and  controllers  that  own 
or  control  only  a  portion  or  aspect  of  a 
proposed  surface  coal  mining  operation 
as  well  as  the  entire  proposed  operation. 
In  implementing  final  §  774.11(0,  this 
means  a  regulatory  authority  may 
identify  a  previously  undisclosed  owner 
or  controller  that  owns  or  controls  only 
a  portion  or  aspect  of  a  surface  coal 
mining  operation. 

Final  §774.11(0  is  also  modified  from 
proposed  §  773.17(k)  to  require  that  the 
results  of  any  finding  made  under  the 
provision  be  entered  into  AVS. 

Paragraph  (g)  provides  that  any 
person  whom  a  regulatory  authority 
finds  to  be  an  owner  or  controller  under 
final  §  774.11(0  may  challenge  the 
finding  using  the  provisions  of  final 
§§  773.25.  773.26  and  773.27,  which 
provide  the  procedures  for  challenging 
an  ownership  or  control  listing  or 
finding. 

Comments  on  Proposed  §  773.22 

Commenters  on  proposed  §  773.22 
opposed  mandatory  investigations, 
holding  individuals  responsible  for  the 
violations  of  corporate  permittee,  the 
elimination  of  permitting 
recommendations,  designating  specific 
persons  as  those  responsible  for 
correcting  violations,  and  use  of  the 
term  "agent."  Commenters  opposing 
proposed  §  773.22  expressed  the  same 
concerns  regarding  proposed  §§773.15. 
773.17.  773.24.  773.25.  and  778.5.  These 
comments  are  addressed  in  sections 
VI. A.,  VI.E..  VI.G.,  VI. M.,  and  VT.N.  of 
this  preamble. 

L.  Section  773.23 — Review  of  Ownership 
or  Control  and  Violation  Information 

We  proposed  to  remove  previous 
§  773.23  from  our  regulations,  based  on 
our  conclusion  that  it  was  centered  on 
ownership  or  control  links  and  based  on 
presumptions  of  control  between 
applicants  and  operations  with 
violations.  We  received  no  comments  on 
our  proposal  to  remove  these 
provisions.  Since  our  final  rule  does  not 
incorporate  either  presumptions  of 
ownership  or  control  or  links  to 
violations  based  upon  presumptions  of 
ownership  or  control,  we  are  removing 
previous  §  773.23  as  proposed. 
However,  under  final  §§  773.8  through 
773.11,  a  regulatory-  authority  must 
review  all  applicant,  operator,  and 


ownership  and  control  information; 
permit  history  information;  and 
compliance  history  (violation) 
information  before  maldng  a  pennit 
eligibility  determination  under  final 
§773,12. 

In  reorganizing  part  773  in  this  final 
rule,  we  have  used  the  section  number 
"773.23"  for  other  purposes. 

M.  Section  773.24 — Procedures  for 
Challenging  a  Finding  on  the  Ability  To 
Control  a  Surface  Coal  Mining 
Operation 

In  this  final  rule,  the  provisions  we 
adopt  from  proposed  §§  773.24  and 
773.25  are  found  at  §§  773.25  through 
773.28. 

We  proposed  to  revise  previous 
§  773.24  to  provide  for  challenges  to  a 
finding  on  the  ability  to  control  a 
siuface  coal  mining  operation.  We 
modified  this  section  from  the  proposed 
rule.  We  reorganized  two  sections, 
proposed  as  §§  773.24  and  773.25,  into 
foiu-  sections  in  this  final  rule  and 
modified  the  provisions  based  on 
comments.  The  provisions  are  adopted 
at  final  §§  773.25  through  773.28.  A 
description  of  these  final  provisions 
follows,  including  discussion  of  the 
modifications  from  the  proposed  rule. 
Discussion  of  these  final  provisions  will 
not  be  repeated  in  the  discussion  of 
conmients  received  on  proposed 
§  773.25  in  section  VI.N.  of  this 
preamble. 

§  773.25    Who  may  challenge 
owmership  or  control  listings  and 
findings 

Section  773.25  provides  that  any 
person  listed  in  a  permit  application  or 
in  the  Applicant/Violator  System  (AVS) 
as  an  owner  or  controller,  or  found  to 
be  an  owner  or  controller  under 
§§  773.21  or  774.11(f),  of  an  entire 
surface  coal  mining  operation,  or  any 
portion  or  aspect  thereof,  may  challenge 
the  listing  or  finding  under  §§  773.26 
and  773.27.  Any  applicant  or  permittee 
affected  by  an  ownership  or  control 
listing  also  may  initiate  such  a 
challenge.  This  section  is  modified  from 
proposed  §  773.24(a).  We  modified  the 
proposed  provision  in  this  final  rule  by 
adding  that  any  person  listed  in  AVS 
may  challenge  such  listing,  regardless  of 
whether  there  is  a  pending  permit 
application.  This  modification  is 
consistent  with  §  773.24(a)  of  our 
previous  regulations.  We  also  clarified 
that  permit  applicants  and  permittees 
affected  by  ownership  or  control 
decisions  also  may  initiate  ownership  or 
control  challenges.  We  decided  that  a 
person  listed  as  or  found  to  be  an  owner 
or  controller  may  use  these  procedures 
at  any  time.  This  modification  will 


enhance  due  process  by  allowing 
additional  opportimities  for  challenges. 
Consistent  with  the  modification  to 
§  778.11(c)(5),  which  allows  for 
identification  of  controllers  of  specific 
portions  or  aspects  of  an  operation,  and 
in  response  to  comments,  we  decided  to 
allow  persons  to  challenge  their 
ownership  or  control  of  portions  or 
aspects  of  an  entire  surface  coal  mining 
operation.  Finally,  in  order  to  enhance 
due  process,  we  are  not  adopting  the 
requirement  that  a  challenge  must  occur 
before  certification  imder  §  778.11(d). 
This  will  allow  persons  who  certify  as 
to  their  ownership  or  control  of  an 
operation  to  in  effect  "de-certify"  if  they 
can  demonstrate  that  circumstances 
have  changed  so  that  they  no  longer 
own  or  control  the  operation. 

Final  §  773.26    How  To  Challenge  an 
Ownership  or  Control  Listing  or  Finding 

Final  §  773.26(a)  is  modified  from 
proposed  §  773.24(b).  Proposed 
§  773.24(b)  provided  that  ownership  or 
control  challenges  were  to  be  made  to 
the  agency  with  jurisdiction  over 
existing  violations.  This  meant  that  if 
there  were  multiple  existing  violations 
in  different  jurisdictions  (State  or 
Federal),  the  challenger  had  to  initiate 
separate  challenges  in  each  jurisdiction. 
In  response  to  comments,  we  modified 
final  §  773.26(a)  to  provide  that  in  order 
to  challenge  an  ownership  or  control 
listing  or  finding,  a  challenger  must 
submit  a  written  explanation  of  the 
basis  for  the  challenge,  along  with  any 
evidence  or  explanatory  materials,  to 
the  regulatory  authority  with 
jurisdiction  over  a  pending  permit 
application  or  permit,  rather  than  to  the 
agency  with  jurisdiction  over  an 
existing  violation.  This  modification 
will  greatly  simplify  the  provisions  by 
allowing  ownership  and  control 
challenges  to  proceed  in  one  forum. 

Final  §  773.26(b)  is  modified  from 
proposed  §  773.24(d)  and  provides  that 
the  provisions  of  final  §§773.27  and 
773.28  apply  only  to  challenges  to 
ownership  or  control  listings  or 
findings.  We  simplified  the  provision  by 
clarifying  that  the  procedures  are 
limited  to  challenges  to  ownership  or 
control  listings  or  findings;  no  person 
may  use  these  provisions  to  challenge 
any  other  liability  or  responsibility 
under  any  other  provision  of  the  Act  or 
its  implementing  regulations. 

Final  §  773.26(c)  provides  that  when 
the  challenge  concerns  a  violation  under 
the  jurisdiction  of  a  different  regulatory* 
authority,  the  regulatory  authority  with 
jurisdiction  over  the  permit  application 
or  permit  must  consult  the  regulatory' 
authority  with  jurisdiction  over  the 
violation  and  the  AVS  Office  to  obtain 


additional  information.  We  added 
paragraph  (c)  to  complement  final 
§  773.26(a).  Since  the  regulatory 
authority  with  jurisdiction  over  a 
pending  permit  application  or  an  issued 
permit  will  be  deciding  ownership  or 
control  challenges,  it  is  likely  that  the 
regulatory  authority  will  not  have  access 
to  all  information  regarding  violations 
in  other  jurisdictions.  As  such,  it  is 
important  for  the  regxdatory  authority 
deciding  the  challenge  to  consult  with 
these  other  jurisdictions  to  obtain 
necessary  background  information  on 
violations  in  order  to  make  an  informed 
decision  on  a  challenge. 
■    Final  §  773.26(d)  provides  that  a  State 
regulatory  authority  with  responsibility 
for  deciding  an  ownership  or  control 
challenge  may  request  an  investigation 
by  OSM's  AVS  Office.  Like  final 
§  773.26(c),  we  added  this  provision  to 
assist  State  regulatory  authorities  in 
deciding  challenges.  This  provision  is 
especially  relevant  when  a  State 
regulatory  authority  does  not  have 
adequate  access  to  the  pertinent 
information.  Under  this  provision,  a 
State  regulatory  authority  may  ask  us  for 
assistance,  by  way  of  investigation, 
whenever  it  believes  that  it  does  not 
have  adequate  information  to  render  an 
informed  decision  on  a  challenge. 
However,  the  ultimate  responsibility  to 
decide  the  challenge  and  issue  a  wTitten 
decision  rests  with  the  State  regulatoPt- 
authority. 

Final  §  773.27     Burden  of  Proof  for 
Ownership  or  Control  Challenges 

Final  §  773.27(a)  provides  that  when  a 
listing  or  finding  of  ownership  or 
control  of  a  surface  coal  mining 
operation  is  challenged,  the  challenger 
must  prove,  by  a  preponderance  of  the 
evidence,  that  the  challenger  does  not, 
or  did  not,  own  or  control  that 
operation.  Paragraph  (a)  is  modified 
from  proposed  §  773.25(c)(2).  At 
paragraphs  (a)(1)  and  (a)(2)  of  final 
§  773.27,  we  provide  that  a  person  may 
challenge  current  or  past  ownership  or 
control.  Challenging  past  ownership  or 
control  may  be  relevant  when  a 
challenger  is  contesting  a  finding  that  a 
permit  was  improvidently  issued  under 
final  §  773.21(b).  For  clarity,  in  this  final 
rule,  we  organized  the  provisions  for 
burden  of  proof,  called  evidentiary- 
standards  in  the  proposed  rule,  into  a 
separate  section.  We  retained  the 
"preponderance  of  the  evidence" 
standard  in  this  final  rule. 

Final  §  773, 27(b)  provides  that  a 
challenger  must  meet  its  burden  of  proof 
by  presenting  reliable,  credible,  and 
substantial  evidence  and  any 
explanatory'  materials  to  the  regulatory 
authority  deciding  the  challenge. 
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Paragraph  (b)  is  modified  from  proposed 
§  773.25(c)(3).  We  added  to  the 
provision  that  any  evidence  or 
supporting  materials  presented  in 
connection  with  the  challenge  will 
become  part  of  the  permit  file,  an 
investigation  file,  or  another  public  file. 
This  addition  is  in  response  to 
comments  that  we  should  expand  the 
public's  access  to  decisions  made  under 
these  provisions.  The  addition  is  also 
consistent  with  e.xisting  regulations 
regarding  the  availability  of  records.  If 
the  challenger  requests,  we  will  hold  as 
confidential  any  information  which  is 
not  required  to  be  made  available  to  the 
public  under  §^  840. 14  or  842  16.  as 
applicable 

Final  §  773  27(c)  provides  some 
examples  of  materials  a  challenger  may 
submit  in  an  effort  to  satisfy  the 
requirements  of  paragraph  (b) 
Paragraph  (c)  is  adopted  from  proposed 
§773.25(c)(3)(i).  Subparagraph  (c)(1)  is 
slightlv  modified  from  proposed 
§  773.25(c)(3)(i)(A).  Subparagraph  (c)(2) 
is  adopted  as  proposed  in 
§773.25(c)(3)(i)(B).  Subparagraph  (c)(3) 
is  adopted  as  proposed  in 
§773.25(c)(3)(i)(C).  Subparagraph  (c)(4) 
is  adopted  from  proposed 
§  773.25(c)(3)(i)(D).  There  are  no 
substantive  changes  between  final 
paragraph  (c)  and  the  proposed 
provision. 

We  did  not  adopt  proposed 
§  773.25(c)(3)(ii)  because  it  is 
uimecessar\'.  This  proposed  provision 
.stated  that  evidence  and  supporting 
material  presented  before  any 
administrative  or  judicial  tribunal 
reviewing  a  decision  by  a  regulatorv' 
authority  may  include  any  evidence 
admissible  under  the  rules  of  such 
tribunal.  We  removed  this  provision 
because  the  rules  of  the  tribunal  will  set 
forth  the  evidence  that  the  tribunal  mav 
receive:  as  such,  the  proposed  provision 
was  superfluous. 

Final  §  773.28     Written  Agencv 
Decision  on  Challenges  to  Ownership  or 
Control  Listings  or  Findings 

Final  §  773.28(a)  provides  that  the 
regulatorv'  authority  deciding  the 
challenge  will  review  and  investigate 
any  evidence  or  information  a 
challenger  submits  under  §  773.27  and 
issue  a  written  decision  within  60  davs 
of  receipt  of  the  challenge.  Paragraph  (a) 
also  requires  the  written  decision  to 
state  whether  the  challenger  owns  or 
controls  the  relevant  surface  coal 
mining  operation,  or  owned  or 
controlled  that  operation,  during  the 
relevant  time  period.  For  clarification 
and  simplification,  and  to  avoid 
redundancv.  we  merged  proposed 
§§  773.25(a),  773.25(b)(1)  through  (3) 


and  773.25(c)(1).  as  well  as  the  first 
sentence  of  proposed  §  773.24(c)(1),  and 
incorporated  them  into  final  §  773.28(a). 
The  regulatory  authority  referenced  in 
final  ^  773.28(a)  is  the  agency  which 
will  decide  the  challenge  in  accordance 
with  final  «?  773.26(a). 

Paragraph  (b)  of  final  §  773.28 
provides  that  the  regulatory  authority 
will  promptly  provide  the  challenger 
with  a  copy  of  the  decision  by  either 
certified  mail  or  any  means  consistent 
with  the  rules  governing  service  of  a 
summons  and  complaint  under  Rule  4 
of  the  Federal  Rules  of  Civil  Procedure, 
or  the  equivalent  State  regulator}' 
program  counterparts.  Paragraph  (b)  is 
adopted  from  the  notification 
proc;edures  in  the  second  sentence  of 
proposed  §  773.24(c)(1)  and  the  first 
sentence  of  proposed  §  773.24(c)(2).  In 
response  to  comments,  we  removed  the 
requirement  that  the  regulatorv 
authority  directly  notify  regulator}' 
authorities  with  an  interest  in  the 
challenge;  the  proposed  requirement 
was  too  subjective,  and  regulatory 
authorities  will  receive  ample  notice 
through  AVS  and  our  AVS  Office's 
Internet  home  page  (Internet  address: 
www.avs.osmre.gov). 

Paragraph  (c)  of  final  §  773.28 
provides  that  service  of  the  decision  on 
a  challenger  is  complete  upon  deliver}' 
and  IS  not  incomplete  if  deliver}"  is 
refused.  Paragraph  (c)  is  adopted  from 
the  second  sentence  in  proposed 
§  773.24(c)(2). 

Paragraph  (d)  of  final  §  773.28 
provides  that  the  regulator}'  authority 
will  post  all  decisions  made  under  this 
section  on  AVS  and  on  the  AVS  Office 
Internet  home  page  (Internet  address: 
www.avs.osmre.gov).  This  provision  is 
added  to  the  final  rule  in  response  to 
comments  that  we  should  expand  the 
public  :s  access  to  decisions  made  under 
these  provisions.  Public  notice  of  a 
decision,  and  the  availability  of  the 
records  supporting  the  decision, 
adopted  in  final  ^  773.27(b),  are  the 
appropriate  places  to  expand  such 
accessibility.  Public  posting  of  the 
decisions  will  also  accomplish  notice  to 
regulatorv  authorities. 

Paragraph  (e)  of  final  §  773.28 
provides  that  any  person  who  receives 
a  written  decision — i.e.,  the 
challenger — and  who  wishes  to  appeal 
that  decision,  must  e.xhaust 
administrative  remedies  under  the 
procedures  at  43  CFR  4.1380  through 
4.1387.  or  the  equivalent  State 
regulatory  program  counterparts,  before 
seeking  judicial  review.  For  clarity  and 
simplification,  we  modified  paragraph 
(e)  from  proposed  §  773.24(c)(3),  and 
added  specific  mention  of  the 
requirement  to  exhaust  administrative 


remedies.  Also,  we  are  not  adopting  the 
proposed  provision  which  would  allow 
"any  person  who  is  or  may  be  adversely 
affected"  by  a  decision  to  appeal  the 
decision.  As  explained  below,  there  are 
ample  public  participation  provisions  in 
our  other  regulations. 

Finally,  paragraph  (f)  of  final  §  773.28 
provides  that,  following  a  written 
decision  by  the  regulatory  authority 
responsible  for  deciding  the  challenge, 
or  any  decision  by  a  reviewing 
administrative  or  judicial  tribunal,  the 
regulatory  authority  will  review  the 
information  in  AVS  to  determine  if  it  is 
consistent  with  the  decision.  Paragraph 
(f)  further  provides  that  if  the 
information  in  AVS  is  not  consistent 
with  the  decision,  the  regulator}' 
authority  will  promptly  revise  the 
information  in  AVS  to  reflect  the 
decision.  Paragraph  (f)  is  adopted  from 
proposed  §  773.25(d)  and  the  second 
sentence  of  proposed  §  773.24(c)(1). 

We  are  not  adopting  proposed 
§  773.25(b)(4}  because  it  is  unnecessar}'. 
Proposed  §  773.25(b)(4)  provided  that " 
the  agency  with  jurisdiction  over  a 
violation  will  determine  whether  the 
violation  has  been  abated  or  corrected. 
While  this  statement  is  correct,  it  is  not 
necessar}'  to  include  it  in  the  regulator}' 
language  pertaining  to  ownership  or 
control  challenges.  While  this  final  rule 
makes  clear  that  the  regulatory  authority 
responsible  for  deciding  an  ownership 
or  control  challenge  will  apply  its 
ownership  or  control  rules  to  violations 
both  inside  and  outside  its  jurisdiction, 
only  the  agency  with  jurisdiction  over  a 
violation  can  properly  make  decisions 
regarding  the  initial  existence  or  current 
status  of  the  violation. 

In  response  to  comments,  we  are  also 
not  adopting  the  last  sentence  of 
proposed  §  773.24(c)(3),  which  would 
have  provided  that  our  written  decision 
would  remain  in  effect  during  the 
pendency  of  an  appeal,  unless  the 
challenger  obtained  temporary  relief 
Instead,  as  explained  in  greater  detail  in 
section  VI. F.  of  this  preamble,  we  are 
allowing  applicants  to  obtain 
provisional  permits  during  the 
pendency  of  ownership  or  control 
challenges  and  appeals.  See  final 
§  773.14.  Thus,  our  ownership  or 
control  fin'''ngs  are  in  effect  stayed  or 
inope^ati^     while  a  challenger  exhausts 
administrative  remedies  and  during  the 
pendency  of  any  subsequent  judicial 
review.  Allowing  provisional  permits 
under  these  circumstances  enhances 
due  process. 

General  Comments  on  Proposed 
§773.24 

One  commenter  said  the  procedures 
for  challenging  an  ownership  or  control 


listing  or  finding,  or  alternately  our 
proposed  revisions  to  the  existing 
challenge  procedures,  are  not  needed. 
This  commenter  did  not  offer  a  reason 
for  the  objection.  The  challenge 
procedures,  in  general,  are  definitely 
needed  for  several  reasons,  bi't  most 
importantly  to  afford  due  process  to  the 
regulated  industry.  Furthermore,  the 
specific  revisions  we  adopted  in  this 
final  rule  are  necessary  in  light  of  the 
fact  that  the  nature  of  the  challenges  has 
changed  from  rebuttals  of  presumptions 
of  ownership  or  control  to  challenges  to 
listings  and  agency  findings  of  actual, 
rather  than  presumed,  ownership  or 
control. 

In  contrast,  another  commenter 
expressed  support  for  the  intent  of  due 
process  behind  the  proposed  challenge 
provisions.  We  agree  with  the  comment 
and  underscore  that  it  is  critically 
important  that  persons  either  disclosed 
as  an  owner  or  controller,  or  later  found 
by  a  regulatory  authority  to  be  an  owner 
or  controller,  have  the  opportunity  to 
challenge  such  a  listing  or  finding. 

A  commenter  said  the  provisions 
proposed  in  §  773.24  imlawfuUy 
preclude  persons  from  challenging  the 
underlying  violation  to  which  they  are 
linked  and  for  which  they  will  be  held 
responsible.  Expressing  a  contrary  view, 
another  commenter  stated  that  a 
challenge  to  an  ownership  or  control 
link  should  not  include  a  challenge  to 
the  underlying  fact  of  the  violation. 

In  this  final  rule,  we  removed  the 
ability  to  challenge  directly  both  the 
current  status  of  a  violation  (i.e., 
whether  the  violation  has  been  abated, 
is  in  the  process  of  being  abated,  etc.) 
and  the  initial  existence  or  validity  of  a 
violation  (i.e.,  whether  a  violation 
existed  at  the  time  it  was  cited)  in  the 
context  of  ownership  or  control 
challenges.  Only  the  regulatory 
authority,  or  other  agency,  with 
jurisdiction  over  a  violation  can  make 
determinations  regarding  the  initial 
existence  or  current  status  of  a  violation. 
Of  course,  if  a  person  is  challenging  an 
ownership  or  control  listing  or  finding 
because  he  or  she  is  ineligible  for  a 
permit  under  section  510(c)  of  the  Act, 
30  U.S.C.  1260(c),  and  final  §  773.12— 
i.e.,  he  or  she  owns  or  controls  em 
operation  with  a  current  violation — the 
person  may  submit  evidence  from  the 
regulatory  authority,  or  other  agency, 
with  jurisdiction  over  the  violation  that 
the  violation  never  existed  in  the  first 
instance  or  has  been  abated  or  corrected. 
If  a  person  can  demonstrate,  in  this 
manner,  that  he  or  she  does  not  own  or 
control  an  operation  with  a  ciurent 
violation,  he  or  she  would  become 
eligible  for  a  permit  under  section 
510(c)  and  final  §773.12. 


We  removed  the  ability  to  challenge 
the  existence  of  a  violation  at  the  time 
it  was  cited  because  there  is  a  prime 
regulatory  interest  in  finality  of  agency 
actions.  Allowing  the  initial  existence  of 
a  violation  to  be  challenged  at  any  time, 
in  an  open-ended  process,  is  neither 
required  by  law  nor  desirable.  For 
example,  if  a  challenge  to  the  existence 
of  a  violation  is  raised  years  after  the 
fact,  it  might  be  difficult,  if  not 
impossible,  for  an  agency  to  obtain  all 
pertinent  evidence  relating  to  the 
violation  at  the  time  it  was  cited. 
Witnesses  might  be  unlocatable,  or  even 
deceased,  or  their  memories  may  have 
understandably  faded;  documentary 
evidence  might  be  lost  or  destroyed;  and 
evidence  of  "on  the  ground"  violations 
might  be  lost  due  to  the  passage  of  time 
and  changes  in  physical  conditions. 

Furthermore,  if  the  existence  of  a 
violation  has  been  litigated  to 
conclusion  by  an  affected  party,  or  the 
right  to  challenge  the  existence  of  a 
violation  has  been  waived,  we  see  no 
reason  to  provide  for  additional 
challenges  covering  the  same  subject 
matter.  It  is  not  necessary  to  allow 
persons  who  failed  to  exercise  a  prior 
opporttmity  to  challenge  the  existence 
of  the  violation  to  initiate  such  a 
challenge  in  the  context  of  an 
owmership  or  control  challenge.  Our 
existing  regulations  provide  that  a 
person  issued  a  Federal  notice  of 
violation  or  cessation  order,  "or  a 
person  having  an  interest  which  is  or 
may  be  adversely  affected  by  the 
issuance,  modification,  vacation  or 
termination  of  a  notice  or  order,  may 
request  review  of  that  action  *   *   * 
within  30  days  after  receiving  notice  of 
the  action."  30  CFR  843.16  (emphasis 
added).  If  ownership  or  control 
consequences  attach  or  may  attach  to  a 
person  as  a  result  of  the  issuance  of  a 
notice  of  violation  or  cessation  order, 
that  person  "is  or  may  be  adversely 
affected  by  the  issuance,  "  such  that  they 
would  have  the  right,  and  it  would  be 
incumbent  on  them,  to  challenge  the 
issuance  under  the  available 
procedures.  If  the  persons  affected  by 
the  issuance  of  a  notice  of  violation  do 
not  initiate  a  challenge,  or  fail  to  obtain 
a  favorable  decision  on  such  a 
challenge,  then  it  is  fair  to  assume  that 
the  violation  did  in  fact  exist  when 
cited. 

Likewise,  in  the  event  that  someone 
initiating  an  ownership  or  control 
challenge  did  not  have  the  opportunity 
to  challenge  the  underlying  existence  of 
the  violation,  the  persons  legally 
responsible  for  the  violation  will  have 
had  ample  opportunity  and  sufficient 
motivation  to  challenge  the  violation  if 
they  believe  it  was  improperly  cited.  If 


the  persons  who  are  legally  responsible 
for  the  violation  do  not  initiate  a 
challenge,  or  fail  to  obtain  a  favorable 
decision  on  such  a  challenge,  then  it  is 
fair  to  state  that  the  violation  did  in  fact 
exist  when  cited. 

In  sum,  we  emphasize  that  the 
ownership  or  control  challenges 
provided  for  in  this  final  rule  do  not 
exist  so  that  a  person  may  challenge 
anew  the  initial  existence  of  a  violation. 
At  the  same  time,  the  rights  of  owners 
and  controllers  are  well  protected  by  the 
ability  to  challenge  an  ownership  or 
control  listing  or  finding  under  the 
procedures  we  adopt  today. 

A  commenter  said  the  final  rule 
should  make  clear  that  the  documents 
submitted  by  a  person  initiating  a 
challenge  and  relied  upon  by  regulator}' 
authorities  for  their  decisions  are  public 
records  and  should  be  made  a  part  of 
the  permit  file.  We  agree  with  the 
commenter  that  documents  submitted  to 
challenge  an  ownership  or  control 
listing  or  finding  should  normally  be 
considered  public  records  and,  as  such, 
should  be  readily  available  for  public 
review.  Based  on  this  comment,  we 
added  the  requirement  in  final 
§  773.27(b)  that  any  materials  presented 
in  connection  with  a  challenge  will 
become  part  of  the  permit  file,  an 
investigation  file,  or  another  public  file. 
However,  the  location  and  maruier  in 
which  the  records  are  retained  is  at  the 
discretion  of  the  regulator\'  authoritv,  as 
identified  in  final  §  773.26(a).  We  also 
added  a  provision  allowing  a  challenger 
to  request  that  any  confidential 
information  not  be  placed  in  a  public 
file.  We  will  hold  as  confidential  any 
information  which  is  not  required  to  be 
made  available  to  the  public  under 
§§  840.14  or  842.16,  as  applicable. 

A  commenter  said  proposed  §  773.24 
confuses  responsibility  for  liability  and 
for  permit  blocking.  To  paraphrase,  the 
commenter  states  that  the  proposed  rule 
assumes  that  any  owner  or  controller  is 
the  alter  ego  of  the  applicant  and 
therefore  liable  for  the  applicant's 
violations.  In  the  commenter's  view, 
holding  owners  or  controllers  liable  for 
a  violation  negates  the  need  for  "an 
elaborate  scheme  of  permit  blocking.  " 
We  disagree  with  the  commenter  for  at 
least  two  reasons.  First,  neither  the 
proposed  rule  nor  the  rule  adopted 
today  presumes  that  an  owner  or 
controller  is  the  alter  ego  of  the 
applicant  or  a  permittee,  though  an 
owner  or  controller  may  in  fact,  in  the 
circumstances  of  a  given  case,  be  an 
alter  ego.  And.  while  an  owner  or 
controller  may.  in  certain 
circumstances,  be  personally  liable  for 
the  violations  of  an  operation  under 
sections  518  and  521  of  the  Act.  30 
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U.S.C.  1268  and  30  U.S.C.  1271.  neither 
the  challenge  procedures,  nor  any  other 
provision  of  the  final  rule  adopted 
today,  gives  rise  to  such  an  assumption. 
If  a  person  is  found  to  be  personallv 
liable  for  a  violation  under  the  Act.  that 
person  has  ample  opportunity  to 
challenge  that  finding  outside  of  the 
ownership  or  control  challenge 
procedures.  The  pertinent  parts  of  this 
final  rule  establish  when  a  person  owns 
or  controls  the  relevant  surface  coal 
mining  operation,  as  contemplated  by 
section  510(c)  of  the  Act:  the  challenge 
procedures  afford  due  process  by 
allowing  a  person  to  challenge  an 
ownership  or  control  listing  or  finding. 
Second,  this  final  rule  does  not  create 
an  "elaborate  permit-blocking  scheme." 
Rather,  this  rule  implements  section 
510(c)  of  the  Act  in  a  manner  fully 
consistent  with  the  S'MA  v.  D(V  Isind 
NMA  V  DO/ //decisions. 

Two  commenters  asked  how  a  person 
is  notified  of  a  regulatory  authority's 
initial  determination  that  they  have  the 
ability  to  control.  .\  person  found  to  be 
an  owner  or  controller  will  be  notified 
by  the  regulatory  authority  making  tb^• 
finding  In  this  final  rule,  we  modified 
the  proposed  provision  to  clarify  that 
the  regulatory  authority  must  make  a 
written  finding  of  ownership  or  control. 
See  final  <^  774.1 1(f):  see  also  final 
§  773.22(a).  The  regulatory  authority 
will  then  notif\'  the  person  subject  to  the 
finding  of  the  determination. 

A  commenter  said  the  challenge 
provisions  are  unlawful  because  thev 
fail  to  provide  due  process,  by  way  of 
an  opportunity  for  hearing  or  appeal, 
"prior  to  the  imposition  of  sanctions 
including  permit  blocks  and  conditions 
based  on  the  (ownership  or  control! 
finding,  or  before  the  inclusion  of  the 
finding  or  determination  in  the  AV'S  " 

We  disagree  that  the  proposed 
ownership  or  control  challenge 
procedures  would  deny  due  process,  for 
largely  the  same  reasons  explained  in 
the  preamble  to  QSM's  Applicant'' 
Violator  .System  Procedures  rule  (AV'.S 
Procedures  rule).  59  TR  54306.  54312- 
16  (1994).  The  AVS  Procedures  rule,      . 
which  contained  predecessor  ownership 
or  control  challenge  procedures,  was 
upheld  m  court  against  all  due  process 
challenges,  including  an  argument 
similar  to  the  one  advanced  by  the 
commenter  S'ational  Mining  Assoc    v 
Babbitt.  43  Envt  Rep.  Cas.  (B.NA)  1097. 
1111-17  (DD.C.  I9m).  appeal 
docketed.  No.  96-5274  (D.C.  Cir).  To  the 
extent  relevant,  we  continue  to  relv  on 
the  due  process  discussion  set  forth  m 
the  preamble  to  the  AV'S  Procedures 
rule  in  support  of  this  rulemaking 

Nonetheless,  we  modified  the  final 
rule  to  address  the  commenter';. 


concerns  Most  significantly,  as 
explained  in  greater  detail  in  section 
V'l.F  of  this  preamble,  we  decided  to 
allow  issuance  of  a  provisional  permit 
when  a  person  is  challenging  or 
appealing  an  ownership  or  control 
listing  or  finding.  Under  final  ^  773.14, 
an  applicant  who  owns  or  controls  an 
operation  with  a  violation  may  be 
eligible  for  a  provisional  permit  if  it  is 
challenging  or  appealing  all  pertinent 
ownership  or  control  listings  or 
findings.  However,  if  an  ownership  or 
control  listing  or  finding  is  ultimately 
upheld  in  favor  of  the  regulator*' 
authority,  the  provisionally  issued 
permit  will  be  considered 
improvidently  issued,  and  the 
regulatory  authority  must  initiate 
suspension  or  rescission  procedures 
under  final  §§  773.22  and  773.23.  See 
final  §  773.14(c).  Thus,  under  the 
procedures  we  adopt  today,  any 
negative  consequence,  or  "sanction," 
flowing  from  an  ownership  or  control 
listing  or  finding — i.e..  a  permit  block  or 
permit  suspension  or  rescission — will 
only  arise  after  an  applicant  has  had  a 
full  and  meaningful  opportunity  to 
challenge  the  listing  or  finding  both 
administratively  and  judicially.  It  is  also 
important  to  emphasize  that  a  person 
may  initiate  an  ownership  or  control 
challenge  at  any  time.  See  final 
§773.25. 

While  our  modification  allowing  for 
prijvisional  permits  is  alone  sufficient  to 
address  the  due  process  concerns 
expressed  by  the  commenter.  we  note 
that  there  are  numerous  other 
provisions  in  this  final  rule  and  our 
existing  rules,  including  provisions 
which  are  available  before  a  permit 
denial,  which  safeguard  the  interests  of 
applicants.  First,  section  513(b)  of  the 
Act.  30  U  S.C;.  1263(b).  allows  any 
person  having  an  interest  which  is  or 
mav  be  adversely  affected  by  a  proposed 
application  to  file  written  objections 
and  seek  an  informal  conference  before 
a  permitting  decision.  Second,  under 
final  4)  773.25,  anv  person  listed  or 
found  as  an  owner  or  controller,  or  any 
applicant  affected  by  such  listing  or 
finding,  mav  challenge  an  ownership  or 
control  listing  (jr  finding  at  any  time, 
including  before  a  permitting  decision 
(if  the  listing  or  finding  occurs  before  a 
permitting  decision).  Third,  existing  43 
V.VK  4  13H0  provides  for  review  of 
(JSM's  written  ownership  and  control 
decisions  by  OH  A.  Under  the  OH  A 
procedures  at  43  flFR  4.1386.  a  party 
may  seek  temporary'  relief  from  OSM's 
decision  upon  a  showing  that,  among 
other  things,  the  petitioner  is  likely  to 
prevail  on  the  merits  of  the  claim. 
Finally,  if  the  ownership  or  control 


finding  results  in  a  permit  denial, 
existing  30  CFR  part  775  allows  the  "the 
applicant,  permittee,  or  any  person  with 
an  interest  which  is  or  may  be  adversely 
affected"  to  seek  administrative,  and 
ultimately  judicial,  review  of  the 
permitting  decision.  Given  that 
applicants  may  now  receive  provisional 
permits  while  they  are  appealing 
ownership  or  control  listings  or 
findings,  coupled  with  the  ample 
recourse  an  applicant  has,  both  before 
and  after  a  permitting  decision,  the  risk 
of  an  erroneous  permit  denial  is 
virtually  nonexistent. 

We  do  note  that  under  this  final  rule, 
we  will  continue  to  enter  ownership  or 
control  findings  promptlv  into  AVS.  See 
final  §  774.11(f)(2).  When  OSM  makes  a 
finding  that  someone  who  is  not  listed 
in  the  permit  application,  or 
subsequently  identified  by  the 
permittee,  is  an  owner  or  controller  of 
the  operation,  there  is  a  strong 
governmental  and  public  interest  in 
listing  that  information  in  AVS  as  soon 
as  possible  so  it  may  be  of  use  to  the 
various  regulatory  authorities  in 
carrying  out  their  permitting 
responsibilities  under  section  510(c)  of 
the  Act.  Section  510(c),  among  other 
things,  prevents  violators  from  receiving 
new  permits  so  that  they  will  not  be 
able  to  cause  environmental  harm  at 
new  sites.  If  OSM  or  a  State  regulatory 
authority  had  to  wait  until  after  a 
challenge  or  hearing,  and  a  potentially 
lengthy  appeal  to  the  court  of  last  resort, 
to  list  the  information  in  AVS,  another 
regulatory  authority  may  issue  a  permit 
to  a  person  who  is  not  entitled  to 
receive  one  under  section  510(c).  At  a 
minimum,  the  permitting  authority 
must  have  access  to  the  most  current 
and  complete  information  when  it 
makes  its  permitting  decision.  The  most 
efficient  way  to  achieve  that  result  is  to 
enter  ownership  or  control  findings 
promptly  into  AVS. 

However,  since  an  applicant  may  now 
receive  a  provisional  permit  during  the 
pendency  of  a  merits  challenge  or 
appeal,  there  will  not  be  any  "sanction  ' 
or  negative  consequence  flowing  from 
the  entrv'  of  the  finding  into  AVS  unless 
and  until  the  finding  is  ultimately 
upheld.  If  a  finding  entered  into  AVS  is 
ultimately  upheld,  then  any  negative 
consequences  will  be  due  to  the  conduct 
of  the  person  found  to  be  an  owner  or 
controller,  or  the  conduct  of  operations 
the  person  owns  or  controls.  On  the 
other  hand,  allowance  of  a  provisional 
permit  ensures  that  there  will  not  be  a 
"sanction"  to  a  person  subject  to  an 
erroneous  finding  of  ownership  or 
control. 

We  also  take  this  opportunity  to 
emphasize  that  AVS  is  an  informational 


database,  which  contains,  among  other 
things,  information  pertaining  to  all 
owners  and  controllers  of  all  applicants 
and  all  permittees,  regardless  of  whether 
there  are  outstanding  violations.  Thus, 
the  mere  entry  of  an  ownership  or 
control  relationship  into  AVS  is  not 
punitive  and  may  not  have  any  adverse 
consequences.  For  example,  if  a  person 
is  identified  in  AVS  as  an  owner  or 
controller  of  an  operation,  there  is  no 
adverse  permitting  consequence  unless 
that  operation  has  a  current  violation. 
Even  then,  under  this  rule,  an  applicant 
will  be  eligible  for  a  provisional  permit 
if  it  challenges,  in  good  faith,  its 
ownership  or  control  of  the  operation. 

Each  regulatory  authority  uses  the 
information  in  AVS,  along  with  other 
reasonably  available  information,  to 
determine  permit  eligibility  imder  its 
own  ownership  and  control  rules. 
OSM's  interest  is  in  maintaining  the 
integrity  of  the  information  in  the 
system — ^both  in  terms  of  acciuacy  and 
completeness — so  that  OSM  and  the 
States  may  make  informed  and 
appropriate  permitting  decisions, 
consistent  with  final  §  773.12  and 
section  510(c)  of  the  Act.  So  long  as  the 
information  is  accurate  and  complete, 
any  negative  consequences  flowing  from 
being  listed  in  AVS  will  not  be  created 
by  OSM,  but  by  the  person  owning  or 
controlling  an  operation  with  an 
outstanding  violation  and/or  the  person 
who  created  the  violation.  In  short,  it  is 
a  person's  conduct,  and  not 
identification  in  AVS,  which  creates  any 
adverse  consequences. 

In  sum,  the  procedures  we  adopt 
today,  in  conjunction  with  existing 
procedures,  strike  the  appropriate 
balance  between  due  process  and  OSM's 
and  the  public's  interest  in  prompt  entry 
of  ownership  and  control  iiiformation 
into  AVS. 

Several  commenters  expressed  their 
concerns  regarding  citizens' 
participation  under  these  provisions. 
One  commenter  said  the  public  should 
be  afforded  the  same  rights  of  review 
regarding  OSM's  ownership  and  control 
decisions  as  exist  generally  for  permit 
decisions.  Another  commenter  said  that 
we  shoidd  not  weaken  citizens' 
participation  in  AVS  matters.  Another 
said  there  is  a  lack  of  public  notice 
concerning  any  challenge  to  a  finding  of 
the  ability  to  control  and  a  lack  of 
ability  to  participate,  by  comment  or 
intervention,  in  such  proceedings. 
According  to  the  commenter,  this  lack 
of  notice  and  public  involvement  is 
inconsistent  with  the  Act. 

The  rule  we  adopt  today  increases  the 
opportunity  for  public  participation  in 
ownership  or  control  challenges, 
particularly  through  enhanced  notice  of 


ownership  or  control  decisions.  We 
expressly  adopted  additional  notice 
procedures  so  that  the  public  will  be 
informed  of  all  written  decisions 
concerning  ownership  or  control 
challenges.  See  final  §  773.28(d). 
Fiuther,  all  records  supporting  an 
ownership  or  control  decision, 
excluding  any  confidential  information, 
will  be  made  available  to  the  public 

under  final  §  773.27(b). 

Of  course,  citizens  can  pursue  other 
avenues  of  redress  if  they  believe  the 
ownership  or  control  challenge 
procedures  are  insufficient  to  protect 
their  interests.  Indeed,  the  rule  we  adopt 
today  does  nothing  to  disturb  the 
public's  role  in  the  permitting  process 
under  30  CFR  773.13  and  30  CFR  part 
775,  including  the  ability  of  persons 
who  have  an  interest  which  is  or  may 
be  adversely  affected  to  raise  ownership 
or  control  issues  during  the  permitting 
process  and  to  request  a  hearing  on  the 
reasons  for  a  permitting  decision. 
Additional  provisions  pertaining  to 
public  participation  and  access  to 
records  are  found  at  existing  30  CFR 
842.11,  842.12,  and  842.16  and  final 
§843.21.  For  example,  if  a  person 
disagrees  with  an  ownership  or  control 
finding,  he  can  request  a  Federal 
inspection  of  any  relevant  permit  under 
30  CFR  842.12.  If  OSM  denies  an 
inspection  request,  the  person  may  seek 
review  under  30  CFR  842.15,  and  may 
ultimately  appeal  to  OHA  under  43  CFR 
part  4. 

Also,  as  mentioned  previously,  AVS 
is  available  to  the  public  to  increase 
public  access  to  ownership  or  control 
information  in  the  system.  AVS  software 
is  provided  free  of  charge  and  can  be 
ordered  from  the  AVS  Office  in 
Lexington,  Kentucky,  by  calling,  toll- 
free,  1-800-643-9748.  The  software  can 
also  be  downloaded  from  the  AVS 
Office's  Internet  home  page  on  the 
Internet  (Internet  address:  http:// 
www.avs.osmre.eov). 

It  should  also  De  noted  that  section 
510(c)  of  the  Act,  30  U.S.C.  1260(c), 
itself  requires  regulatory  authorities  to 
consider  "other  information  available' 
when  determining  whether  a  permit 
may  be  granted  based  on  ownership  or 
control  considerations.  If  the  public 
supplies  information  to  the  regulatory 
authority  with  jurisdiction  over  an 
application,  the  regulatorv'  authority 
must  consider  it  as  "available 
information"  in  making  a  permitting 
decision. 

In  short,  OSM  recognizes  the  Act's 
requirements  for  public  participation  in 
the  permitting  process,  including 
ownership  or  control  matters.  The  rule 
we  adopt  today,  in  conjunction  with 
existing  procedures,  will  provide  more 


immediate,  wider,  and  economical 
access  to  persons  with  an  interest  in 
ownership  or  control  challenges. 
Together,  notice  of  a  decision,  access  to 
the  records  underlying  that  decision, 
and  our  existing  public  participation 
procedures  provide  an  appropriate 
measure  of  public  participation  in 
ownership  or  control  challenges. 

We  also  note  that  the  National 
Wildlife  Federation  and  Kentucky 
Resources  Council,  Inc.,  filed  a 
complaint  challenging  our  1994  AVS 
Procedures  rule.  In  that  action,  plaintiffs 
claimed,  among  other  things,  that  the 
1994  provisions  did  not  provide  for 
adequate  public  participation  and  notice 
relative  to  ownership  or  control 
determinations.  Ultimately,  the  parties 
filed  a  joint  motion  for  voluntary 
dismissal  of  the  action,  based  on  our 
agreement  to  "reopen  the  issues  and 
regulatory  language  complained  of  in 
this  lawsuit  for  public  comment,  and  to 
reevaluate  the  position  of  the  agency 
with  respect  to  those  matters 
complained  of  in  this  case,"  including 
the  role  of  the  public  in  ownership  and 
control  determinations.  By  order  of 
September  15,  1997,  the  court  granted 
the  joint  motion.  In  this  rulemaking,  we 
fulfilled  the  commitment  we  made  in 
the  joint  motion  by  reopening  the  issues 
complained  of  in  the  lawsuit,  and 
reevaluating  our  position  relative  to 
those  issues.  We  carefully  considered  all 
the  conunents  received  on  our  proposed 
ownership  or  control  challenge 
procedures.  As  explained  above,  in  this 
final  rule,  we  expand  public  access  to 
written  decisions  concerning  ownership 
or  control  challenges,  and  provide  for 
public  access  to  the  records  underlying 
such  decisions.  In  terms  of  our 
ownership  or  control  challenge 
procedures,  these  provisions  represent 
an  appropriate  level  of  public 
participation  and  notice,  given  the 
ample  public  participation  provisions 
which  exist  in  our  other  regulations. 

One  commenter  said  that  there  is  a 
lack  of  clarity  regarding  the  right  to 
challenge  ownership  or  control  when  a 
regulatory  authority's  finding  of  control 
is  necessitated  by  the  applicant's 
nondisclosure  of  required  permit 
application  information.  Any  challenge, 
this  commenter  explained,  should  occur 
in  the  context  of  a  civil  or  criminal 
prosecution  for  fraud  under  section  518 
of  the  Act.  We  disagree  that  a  regulatory 
autboritv  should  immediately  initiate 
civil  proceedings  or  proceed  to  criminal 
prosecution  in  all  instances  of 
nondisclosure  of  required  information, 
from  the  most  benign  to  the  most 
egregious.  However,  we  fully  intend  to 
pursue  these  actions  when  they  are 
warranted. 
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Another  comnienter  said  that  the 
refocusing  of  the  challenge  to  whether 
the  person  has  the  current  ability  to 
control  is  inappropriate.  The  question, 
according  to  the  commenter.  is  whether 
the  applicant  owned  or  controlled  other 
operations  which  have  current 
violations,  not  whether  the  current 
ability  to  control  continues.  After  the 
SMA  V  DOI II  decision,  we  may  no 
longer  deny  a  permit  to  an  applicant 
who  has  relinquished  its  ownership  or 
control  of  an  operation  with  a  still- 
existing  violation.  S'MA  v  DOI  II.  177 
F.3d  at  5.  The  court  did  hold,  however, 
that  OSM  may  continue  to  deny  permits 
based  on  an  applicant's  past  ownership 
or  control  of  an  operation  with  a 
violation  (whether  or  not  abated)  when 
determining  whether  there  is  "a 
demonstrated  pattern  of  willful 
violations"  under  section  510(c)  of  the 
Act.  Id  Absent  the  requisite  "pattern  of 
willful  violations."  the  court  held  that  a 
permit  denial  based  on  past  ownership 
or  control  "contravenes  the  statute  and 
cannot  be  upheld."  Id 

Proposed  §  773.24(a) 

Proposed  §  773.24(a)  addressed  who 
may  challenge  a  finding  on  the  ability 
to  control  a  surface  coal  mining 
operation.  63  FR  70580.  70621. 

A  commenter  said  that  it  is  not  clear 
that  a  permit  applicant  can  challenge  a 
listing  under  the  proposed  provisions 
We  did  not  intend  to  e.xclude  applicants 
or  permittees  from  being  able  to 
challenge  an  ownership  or  control 
listing  or  finding.  See  63  FR  70599  We 
modified  the  language  in  this  final  rule 
to  clarify  that  an  applicant  or  permittee 
who  is  affected  by  an  ownership  or 
control  listing  or  finding  mav  indeed 
challenge  the  listing  or  finding  in 
accordance  with  these  final  challenge 
procedures.  See  final  §  773  25(c). 
However,  if  an  applicant  or  permittee  is 
initiating  a  challenge  with  regard  to  an 
ownership  or  control  relatiimship 
initially  disclosed  by  the  applii:aiit  or 
permittee,  we  do  not  expect  the 
challenge  to  be  premised  on  the 
argument  that  the  person  listed  bv  the 
applicant  or  permittee  was  not  an  owner 
or  controller  in  the  first  instance.  An 
applicant  or  permittee,  having  identified 
a  person  as  an  owner  or  controller 
should  not  prevail  in  a  challenge  bv 
claiming  the  person  was  not  an  owner 
or  controller  at  the  time  the  information 
was  submitted  to  the  regulatory 
authority.  Rather,  a  challenge  initiated 
bv  an  applicant  or  permittee,  concerning 
a  listing  made  by  the  applicant  or 
permittee,  should  be  limited  to  changed 
circumstances,  like  the  fact  that  the 
person  listed  by  the  applicant  or 
permittee  as  an  owner  or  controller  has 


relinquished  ownership  or  control  of  the 
operation 

Several  commenters  submitted 
( omments  pertaining  to  the  timing  of 
ownership  or  control  challenges  and  the 
consequences  of  certifying  under 
proposed  §  778.13(m)  or  being  found  to 
be  an  owner  or  controller  after  permit 
issuance  Under  proposed  §  773.24(a), 
an  ownership  or  control  challenge  had 
to  be  initiated  "before  certification 
under  (proposed)  §  778.13(m)." 
Proposed  §  778.13(m)  would  have 
required  all  owners  or  controllers  to 
certify  as  to  their  ability  to  control  the 
operation. 

Another  commenter.  without 
explanation,  suggested  that  we  remove 
the  "before  certification"  requirement. 
One  commenter  pointed  out  that  if  a 
regulatory  authority  made  a  finding  of 
ownership  or  control  after  certification, 
the  person  subject  to  the  finding  could 
not  challenge  the  finding  since  it  would 
have  occurred  after  certification. 
Another  commenter  opined  that  if  a 
person  "fails  to  challenge  the  listing  [by 
an  applicant  or  regulatory  authority] 
•    *    *  prior  to  issuance  of  the  permit, 
the  person  is  forever  deemed  to  be  (an) 
owner/controller."  This  same 
comnienter  noted  that  if  a  person  was 
listed  or  found  to  be  an  owner  or 
controller  after  permit  issuance,  the 
person  would  "be  placed  in  jeopardy 
through  no  action  of  his  own.  but 
merely  by  the  action  of  others  (applicant 
or  (regulatory  authority]}  without  there 
ever  being  any  burden  of  proof  [borne] 
by  the  applicant  or  [regulatory 
authority]  " 

Another  commenter  said  that  there 
could  be  lengthy  delays  in  permit 
issuance  if  a  person  chose  to  challenge 
a  listing  or  finding  before  permit 
issuance;  on  the  other  hand,  if  the 
person  did  not  c;hallenge  before  permit 
issuance,  they  would  waive  their  right 
to  do  so  at  a  later  time.  Finally,  a 
commenter  stated  that  the  proposed  rule 
required  all  listed  owners  or  controllers 
to  challenge  their  ownership  or  control 
before  permit  issuance  or  else  they 
would  all  have  to  certifv.  The 
commenter  also  stated  that  requiring 
successful  challenges  and/or 
certification  by  all  owners  or  controllers 
before  permit  issuance  would  be 
particularlv  burdensome  to  large 
corporations  with  many  owners  or 
controllers.  As  such,  the  commenter 
suggested  we  delete  the  provision  in  its 
entirety. 

These  comments  were  all  well-taken. 
In  this  final  rule,  we  are  not  adopting 
the  "before  certification"  language  in 
final  1^  773.25.  As  such,  any  person 
either  listed  as  or  found  to  be  an  owner 
or  controller  may  challenge  such  listing 


or  finding  at  any  time,  either  before,  or 
after,  permit  issuance.  The  adopted 
provision  will  reduce  perceived  delays 
in  permit  issuance,  since  a  challenge 
can  be  initiated  after  permit  issuance. 

Removal  of  the  "before  certification" 
requirement  also  alleviates  the  concern 
that  a  person  may  "be  placed  in 
jeopardy  through  no  action  of  his  owTi 
•   *   *  without  there  ever  being  any 
burden  of  proof  [borne]  by  the  applicant 
or  [regulatory  authority]."  We  note  that 
both  regulatory  authorities  and 
applicants  do  bear  a  burden  of  proof.  If 
a  regulatory  authority  makes  a  finding  of 
ownership  or  control,  it  bears  the  initial 
burden  of  demonstrating  ownership  or 
control;  only  then  does  the  burden  shift 
to  the  challenger  to  prove  by  a 
preponderance  of  the  evidence  that  he 
or  she  does  not  or  did  not  own  or 
control  the  operation.  (The  burden  of 
proof  is  discussed  in  more  detail  in 
section  VI. N.  of  this  preamble.)  As  to 
being  listed  as  an  ov\mer  or  controller, 
we  note  that  the  applicant  has  the 
burden  to  provide  accurate  and 
complete  information  in  a  permit 
application.  Despite  these  burdens  of 
proof,  there  is  obviously  a  possibility 
that  a  person  will  be  erroneously  listed 
or  found  as  an  owner  or  controller. 
However,  any  perceived  jeopardy  can  be 
eliminated  by  a  successful  challenge;  in 
fact,  these  challenge  procedures  were 
developed  largely  for  this  reason. 

Finally,  since  we  modified  the 
certification  requirement  at  final 
§  778.11(d)  to  require  certification  by 
only  one  individual,  and  have  modified 
the  challenge  procedures  to  allow  for 
challenges  at  any  time,  including  after 
permit  issuance,  we  removed  the 
perceived  burden  for  large  corporations. 
While  corporations  must  still  list  all  of 
their  owners  or  controllers  under  final 
§  778.11(c)(5),  only  one  controller  must 
certify  under  final  §  778.11(d),  and  any 
listed  owner  or  controller  may  initiate  a 
challenge  after  permit  issuance. 

Another  commenter  alluded  to  the 
timing  issue,  but  in  a  slightly  different 
context.  This  commenter  raised  the 
concern  that  after  permit  issuance,  a 
person  who  controls  a  small  portion  of 
an  operation  (and  is  therefore  listed  as 
a  controller),  but  has  no  control  over 
areas  where  a  violation  occurs,  would 
not  be  able  to  use  the  challenge 
procedures.  The  commenter  said  "the 
only  avenue  of  appeal  would  be  the 
administrative  court  system." 

As  stated  above,  we  addressed  the 
commenter's  concern  about  being  able 
to  challenge  after  permit  issuance  by 
removing  the  "before  certification" 
language.  In  response  to  this  comment, 
we  also  modified  final  ^  773.25(a)  to 
allow  a  person  to  challenge  their  ability 


to  control  a  specific  portion  or  aspect  of 
an  operation.  For  example,  under  the 
commenter's  hypotheticed,  the 
controller  of  a  small  portion  of  an 
operation  could  initiate  a  challenge  and 
attempt  to  prove  that  he  does  not  or  did 
not  control  another  aspect  of  the 
operation.  We  also  modified  final 
§  778.11(c)(5}  to  allow  applicants  to 
identify  the  particular  portion  or  aspect 
of  the  operation  owned  or  controlled  by 
each  owner  or  controller. 

Proposed  §  773.24(b) 

Proposed  §  773.24(b)  addressed  how 
to  challenge  a  finding  on  the  ability  to 
control  a  surface  coal  mining  operation. 
63  FR  70621. 

A  commenter  said  the  proposal 
conflicts  with  the  allocation  of  authority 
imder  SMCRA  by  balkanizing  the 
process  whereby  a  person  will  have  to 
seek  determinations  in  different  State 
and  Federal  forums  for  the  same 
questions  related  to  a  finding  or 
decision  on  control. 

We  agree  that  the  proposal  dispersed 
tne  challenge  procedures.  For  example, 
under  the  proposed,  if  an  applicant  was 
applying  for  a  permit  in  State  X,  but  was 
not  eligible  for  a  permit  based  on 
ownership  or  control  of  operations  with 
violations  in  States  Y  and  Z,  he  would 
have  to  initiate  challenges  in  States  Y 
and  Z  (to  the  agencies  vtdth  jurisdiction 
over  the  violations).  We  modified  the 
procedures  in  final  §  773.26(a)  to 
provide  that  in  order  to  challenge  an 
ownership  or  control  listing  or  finding, 
a  challenger  must  submit  a  written 
explanation  of  the  basis  for  the 
challenge  to  the  regulatory  authority 
with  jurisdiction  over  a  pending  permit 
application  or  permit,  rather  than  to  the 
agency  with  jurisdiction  over  an 
existing  violation.  As  explained  above, 
this  modification  will  greatly  simplify 
the  provisions  by  allowing  ownership 
and  control  procedures  to  proceed  in 
one  fonun.  The  regulatory  authority 
hearing  the  challenge  will  apply  its  own 
owTiership  and  control  rules  in  deciding 
the  challenge,  subject  only  to  OSM's 
general  oversight  authority.  Consistent 
with  the  concept  of  State  primacy,  it  is 
appropriate  for  the  regulatory  authority 
with  jurisdiction  over  an  application  or 
permit  to  decide  ownership  or  control 
challenges,  since  that  regulatory 
authority  has  the  greatest  interest  in 
whether  or  not  mining  should 
commence  or  continue  within  its 
jurisdiction.  However,  when  a 
regulatory  authority  is  deciding  a 
challenge  which  involves  questions 
pertaining  to  violations  in  other 
jurisdictions,  it  is  important  for  that 
regulatory  authority  to  consult  and 
coordinate  with  the  regulatory  authority 


with  jurisdiction  over  the  violation  and 
our  AVS  Office;  we  require  such 
consultation  in  final  §  773.26(c). 

At  the  same  time,  we  must  stress  that 
a  regulatory  authority  deciding  an 
ownership  or  control  challenge  has  no 
authority  to  make  determinations 
relating  to  the  initial  existence  or 
current  status  of  a  violation,  or  a 
person's  responsibility  for  a  violation,  in 
another  jurisdiction.  Rather,  all 
questions  as  to  the  existence  or  status  of 
the  violation  must  be  addressed  to  the 
regulatory  authority,  or  other  agency, 
with  jurisdiction  over  the  violation, 
providing  the  challenger  is  not 
foreclosed  from  initiating  such  a 
challenge  under  the  applicable 
regulations.  As  such,  if  a  challenger  has 
violations  in  different  jurisdictions 
which  are  affecting  his  permit 
eligibility,  and  wishes  to  contest  the 
initial  existence  or  status  of  those 
violations,  and  is  not  foreclosed  from 
doing  so,  he  must  do  so  with  the 
regulatory  authorities,  or  other  agencies, 
with  jurisdiction  over  the  violations; 
this  is  consistent  with  the  concept  of 
State  primacy  embodied  in  the  Act.  It  is 
also  consistent  with  section  510(c)  of 
the  Act,  which  requires  a  permit 
applicant  to  prove  that  any  violation  it 
owns  or  controls  has  "been  corrected 
*   *   *  to  the  satisfaction  of  the 
reguJatory  authority  *   *  *  which  has 
jurisdiction  over  such  violation." 

In  sum,  the  procedure  we  are 
adopting  today  enhances  State  primacy 
by  allowing  each  regulatory  authority  to 
apply  its  own  ownership  or  control 
rules  when  deciding  ownership  or 
control  challenges  pertaining  to 
applications  and  permits  within  its 
jurisdiction.  The  rule  also  underscores 
that  each  regulatory  authority  is 
properly  responsible  for  deciding  issues 
pertaining  to  the  existence  or  status  of 
a  violation  within  its  jurisdiction  and 
ultimately  permit  eligibility. 

Proposed  §  773.24(c) 

Proposed  §  773.24(c)  addressed  the 
written  decision,  service,  and  appeals 
procedures  under  the  provisions  for 
challenge  a  listing  or  finding  of 
ownership  or  control.  63  FR  70580, 
70621. 

Proposed  §  773.24(c)(1)  would  have 
required  the  regulatory  authority  issuing 
a  written  decision  on  an  ownership  or 
control  challenge  to  notify  the 
challenger  and  "any  regulatory 
authorities"  with  an  interest  in  the 
challenge.  A  commenter  said  OSM 
should  clarify  the  term  "regulatory 
authorities,"  as  used  in  proposed 
§  773.24(c)(1).  to  mean  only  "SMCRA 
regulatory  authorities."  Four 
commenters  asked  OSM  to  clarif\'  how 


a  regulatory  authority  discovers  and 
notifies  all  regulatory  authorities  with 
an  interest  in  the  challenge.  One  asked 
if  "regulatory  authorities  with  an 
interest  in  the  challenge"  includes  "air 
and  water  authorities"  and  at  what 
point  in  the  permitting  process  must  the 
decision  and  notification  occur. 

At  the  outset,  we  note  that  the  term 
"regulatory  authority"  is  defined  in  the 
Act.  at  section  701(22),  to  include  only 
regulatory  authorities  administering 
SMCRA.  As  such,  the  term  regulatory 
authorities  in  §  773.24(c)(1) 
encompassed  only  SMCRA  regulatory 
authorities,  and  not  "air  and  water 
authorities."  However,  these  comments 
are  largely  moot  because,  as  explained 
above,  we  modified  the  notification 
requirements  such  that  the  regulatory 
authority  does  not  have  to  directly 
notify  regulatory  authorities  with  an 
interest  in  an  ownership  or  control 
challenge.  The  proposed  requirement 
was  too  subjective.  Both  SMCRA  and 
non-SMCRA  regulatory  authorities,  as 
well  as  the  general  public,  will  receive 
ample  notice  of  ownership  or  control 
decisions  through  the  posting  of  those 
decisions  on  AVS  and  our  AVS  Office's 
Internet  home  page  under  final 
§  773.28(d).  This  modification  will 
eliminate  any  concerns  about 
identifying  and  notifying  interested 
regulatory  authorities. 

Finally,  we  note  that  a  decision  does 
not  necessarily  occur  during  the 
permitting  process,  though  a  regulatory 
authority  may  receive  an  ownership  or 
control  challenge  during  the  permitting 
process.  The  written  decision 
requirement  for  ownership  or  control 
challenges  is  not  triggered  by  the 
permitting  process,  but  by  receipt  of  a 
challenge  under  these  provisions. 
Notification  to  the  challenger,  and 
posting  of  the  decision  on  AVS  and  the 
Internet,  must  occur  after  the  written 
decision,  in  accordance  with  the 
provisions  we  adopt  today. 

Two  commenters,  concerned  about 
potential  delays  in  the  permitting 
process,  said  there  should  be  a  time 
limit  for  issuing  a  written  decision 
under  the  ownership  or  control 
challenge  provisions.  One  of  the 
commenters  suggested  30  days,  while 
the  other  said  15  days  is  adequate  to 
make  a  decision. 

While  in  the  past  we  elected  not  to  set 
a  time  limit  for  regulatory  authorities  to 
decide  ownership  or  control  challenges 
(see  59  FR  54306,  54332-33).  we 
modified  the  proposal  to  require 
regulatory  authorities  to  decide 
ownership  or  control  challenges  within 
60  days  of  receipt  of  a  challenge  and  any 
evidence  submitted  by  the  challenger. 
See  final  §  773.28(a).  Our  experience 
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since  the  promulgation  of  similar 
ownership  or  control  challenge 
procedures  in  1994.  and  the  fact  that 
OSM  and  State  regulatnrv  authorities 
have  become  increasingly  sophisticated 
in  processing  these  challenges,  leads  us 
to  conclude  that  the  imposition  of  a  60 
day  time  limit  is  practical. 

Another  commenter  objected  to  there 
being  no  time  limits  for  the  agency  to 
reach  a  decision  at  the  "ALf  or  IBLA 
levels."  To  the  extent  the  commenter 
meant  to  refer  to  the  lack  of  a  time  limit 
for  a  written  decision  in  the  proposed 
ownership  or  control  challenge 
procedures,  our  response  is  as  above.  If 
the  commenter  truly  meant  to  refer  to 
OHA's  regulations,  no  response  is 
.necessary,  as  those  provisions  are  not  at 
issue  in  this  rulemaking  We  note, 
however,  that  OHA's  provisions  for 
review  of  WTitten  ownership  or  control 
decisions  do  in  fact  contain  specific 
time  limits  for  filing  of  requests  for 
review,  answers  or  responsive  motions, 
hearings,  and  decisions  43  CFR  4.1380 
through  4  1387 

A  commenter  said  that  the  OHA 
appeal  procedures  referenced  in 
proposed  paragraph  (c)(3) — 43  CFR 
4  1380  through  4.1387— were  not 
designed  to  address  what  the 
commenter  calls  "expanded  control 
findings"  and  thus,  do  not  apply  The 
commenter  also  said  that  the  OHA 
procedures  are  woefully  inadequate  to 
provide  due  process. 

We  disagree.  The  referenced  OHA 
procedures,  captioned    Review  of  Office 
of  Surface  Mining  Written  Decisions 
Concerning  Ownership  and  Control." 
are  broad  enough  to  encompass  appeals 
of  written  ownership  or  control 
decisions  under  this  final  rule.  While 
some  of  the  terminology  in  the  OHA 
provisions  does  not  preciselv  match  the 
terminology  in  this  final  rule,  the 
substance  of  the  OHA  appeals 
procedures  readily  accommodates  the 
review  of  ownership  or  control 
decisions  contemplated  by  these  final 
challenge  procedures.  Nonetheless,  in 
lighf  of  this  rulemaking.  OHA  is 
currently  determining  whether  or  not  it 
will  be  necessary  to  modify  its 
procedural  rules.  The  existing  OHA 
procedures  are  more  than  adequate  in 
the  interim,  and  will  in  fact  apply  until 
such  time  as  they  are  revised  or 
replaced. 

As  to  the  commenter's  other  concern 
about  the  OHA  provisions — that  they  do 
not  provide  due  process — no  response  is 
necessary,  as  those  provisions  are  not  at 
issue  in  this  rulemaking.  We  note, 
however,  that  the  OHA  provisions, 
coupled  with  the  provisions  of  this  final 
rule,  afford  ample  due  process  to  the 
regulated  industry. 


The  same  commenter,  citing  Darbv  v. 
Cisnerns.  509  U.S.  137  (1993)  and 
Coteau  Properties  Co  v.  Babbitt.  53  F.3d 
1466  {ath  Cir  1995).  said  that  we  cannot 
"require  exhaustion  of  administrative 
remedies  unless  the  effect  of  the 
(ownership  or  control]  finding  or 
decision  is  automatically  stayed 
pending  appieal.  ' 

Under  tnis  final  rule,  ownership  or 
control  findings  are  in  effect  stayed 
while  a  challenger  exhausts 
administrative,  as  well  as  judicial, 
remedies  This  is  so  because  an 
applicant  may  receive  a  provisional 
permit  under  final  §  773.14  during  the 
pendency  of  an  ownership  or  control 
challenge  under  final  §^  773.25  through 
773.27.  or  any  subsequent 
administrative  or  judicial  appeal.  See 
final  §  773.14(b)(3).  Thus,  the  potential 
effect  of  an  ownership  or  control 
finding — i.e  .  permit  blocking  under 
section  510(c) — is  stayed  while  a 
challenger  pursues  both  administrative 
and  judicial  remedies.  As  such,  we  can 
properly  require  exhaustion  of 
administrative  remedies  before  a 
challenger  seeks  judicial  review.  We 
have  added  a  mandatory  exhaustion 
requirement  to  final  §  773.28(e). 

Proposed  §  773.24(d) 

Proposed  ^  773.24(d)  addressed  the 
limitations  under  these  provisions.  63 
FR  70580,  70621.  We  did  not  receive 
any  comments  on  this  proposed 
provision.  We  slightly  modified  the 
proposed  provision,  in  final  §  773.26(b), 
to  provide  that  no  person  may  use  these 
provisions  to  challenge  their  liability  or 
responsibility  under  any  other  provision 
of  the  Act  or  its  implementing 
regulations:  in  the  proposal,  we  only 
referenced  liability  for  reclamation  fees 
assessed  under  Title  IV  of  SMCRA.  This 
modification  is  appropriate  in  order  to 
emphasize  that  these  procedures  apply 
only  to  ownership  or  control  challenges. 
and  may  not  be  used  as  a  secondary 
source  to  challenge  liability  or 
responsibility  under  the  other 
provisions  of  SM(]RA  or  its 
implementing  regulations. 

iV.  Section  773.25 — Standards  for 
Challenging  a  Finding  or  Decision  on 
the  Ability  To  Control  a  Surface  Coal 
Mining  Operation 

In  this  final  rule,  the  provisions 
proposed  at  §*?  773.24  and  773.25  are 
found  at  ^§  773.25  through  773.28. 

We  proposed  to  revise  previous 
*i  773.25  to  provide  standards  for 
challenging  a  finding  or  decision  on 
ownership  of  or  the  ability  to  control  a 
surface  coal  mining  operation.  63  FR 
70580.  70600.  We  modified  proposed 
§  773.25  in  this  final  rule.  The  details  of 


the  modifications  are  set  forth  in  the 
discussi(3n  of  proposed  §  773.24,  in 
preceding  section  VI. M.  of  this 
preamble.  Section  VI. M.  includes  a 
discussion  of  the  final  ownership  or 
control  challenge  provisions  at 
§§773.25  through  773.28. 

General  Comments  on  Proposed 
§773.25 

A  commenter  found  the  provisions 
"puzzling."  The  commenter  questioned 
why  we  need  a  rebuttal  mechanism  if 
regulatory  authorities  are  no  longer 
allowed  to  make  presumptions  of 
control.  The  commenter  asked,  if  all 
controllers  certify  as  to  their  ability  to 
control,  then  "how  can  they  back-pedal 
and  decide  later  that  they  don't?" 

First,  the  challenge  procedures  we 
adopt  today  are  not,  strictly  speaking,  a 
rebuttal  mechanism.  Despite  the  fact 
that  OSM  can  no  longer  rely  on 
presumptions  to  make  a  prima  facie 
case  of  ownership  or  control,  we  may 
still,  at  any  time,  make  findings  of 
ownership  or  control  under  §§  774.11(f) 
and  773.21.  Thus,  while  the  challenge 
provisions  are  no  longer  centered  on 
presumptions  of  ownership  or  control,  it 
remains  important  for  any  owner  or 
controller  to  be  able  to  challenge  an 
ownership  or  control  listing  or  finding. 
Should  a  person  disagree  with  a 
regulatory  authority  finding  that  the 
person  owns  or  controls  a  surface  coal 
mining  operation,  then  the  person 
should  have  the  right  to  challenge  that 
finding. 

Further,  as  stated  in  section  VI. M., 
above,  we  modified  the  certification 
requirement  at  final  §  778.1 1(d)  to 
require  certification  by  only  one 
individual;  thus,  not  all  owners  or 
controllers  will  have  knowingly 
certified  to  their  status.  Still,  applicants 
must  list  all  of  their  owners  or 
controllers  under  §  778.11(c).  Thus, 
persons  will  be  listed  as  an  owners  or 
controllers  in  a  permit  application,  even 
though  they  are  not  required  to  certify. 
Under  these  circumstances,  it  is 
important  to  allow  these  persons  to 
initiate  challenges.  On  the  other  hand, 
if  a  person  has  certified  as  to  control  of 
an  operation,  or  the  applicant  is 
initiating  a  challenge  with  regard  to  a 
listing  made  by  the  applicant  in  a 
permit  application,  we  expect  that  any 
challenge  will  involve  changed 
circumstances,  and  will  not  contest  the 
validity  of  the  certification  or  listing  in 
the  first  instance.  In  other  words,  a 
person  or  applicant,  having  knowingly 
certified  or  made  a  listing,  should  not  be 
able  to  "back-pedal,"  as  the  commenter 
put  it,  and  claim  that  the  certification  or 
listing  was  incorrect  in  the  first 
instance.  At  the  same  time,  it  is 
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desirable  to  create  a  mechanism 
whereby  a  person  or  applicant  can 
attempt  to  demonstrate  that 
circiunstances  have  changed  since  the 
certification  or  listing,  such  that  a 
person  is  no  longer  an  owner  or 
controller  of  the  operation. 

Another  commenter  said  the  proposed 
regulation  fails  to  provide  meaningful 
standards  for  contesting  an  ownership 
or  control  finding,  and  that  the 
proposed  evidentiary  standards  are  not 
substitutes  for  concrete  standards  for 
how  one  can  successfully  prove  an  error 
in  a  regiilatory  authority's  finding. 

We  disagree.  When  OSM  makes  a 
finding  on  ownership  or  control,  the 
written  decision  will  contain  an 
explanation  of  the  basis  for  the  finding. 
In  brin^g  a  challenge,  there  is  really 
only  one  meaningful  standard:  A  person 
bears  the  burden  of  proving  by  a 
preponderance  of  evidence,  that  he  does 
not,  or  did  not,  own  or  control  the 
relevant  surface  coal  mining  operation, 
under  the  ownership  or  control 
definitions  we  adopt  today  at  final 
§  701.5.  These  definitions  are 
sufficiently  clear  to  allow  for  a 
meaningful  challenge.  The  proof 
provided  by  the  challenger  should 
address  the  specific  items  in  the  finding 
with  which  the  person  takes  issue.  By 
not  limiting  the  challenge  to  "concrete" 
criteria,  the  challenger  is  given 
substantial  leeway  to  present  any  and 
all  evidence  whidi  may  be  germane  to 
the  challenge.  At  the  same  time, 
regulatory  authorities  are  not  faced  wdth 
having  to  reverse  a  listing  or  finding 
when  a  challenger  meets  a  technical 
standard,  but  there  are  nonetheless 
indicia  of  ownership  or  control.  This 
approach  allows  challengers  to  present, 
and  regulatory  authorities  to  consider, 
all  the  pertinent  facts  of  each  case, 
including  the  peculiar  operating 
structure  of  a  given  entity.  Further, 
providing  "concrete"  standards  would 
mean  attempting  to  anticipate  every 
circumstance  that  would  precipitate  a 
challenge;  this  is  not  feasible.  Finally, 
we  also  note  that  our  1994  AVS 
Procedures  rule,  which  did  not  contain 
detailed  standards  for  rebutting 
presumptions  of  ownership  or  control, 
was  upheld  in  court  against  a  challenge 
which  was  similar  to  this  comment. 
National  Mining  Assoc,  v.  Babbitt,  43 
Env't  Rep.  Gas.  (BNA)  1097, 1115-16 
(D.D.G.  1996),  appeal  docketed,  No.  96- 
5274  (D.C.  Cir). 

Proposed  §  773.25(a) 

We  proposed  paragraph  (a)  to  state 
when  the  challenge  standards  apply.  63 
FR  70580,  70621.  We  did  not  receive 
comments  on  this  proposed  provision. 
However,  we  are  not  adopting  proposed 


§  773.25(a)  because  it  would  be  a 
duplicate  regulatory  provision. 
Applicability  is  addressed  at  final 
§773.25. 

Proposed  §  773.25(b) 

As  proposed,  paragraph  fb)  described 
which  regulatory  authorities  are 
responsible  for  deciding  ownership  or 
control  challenges.  63  FR  70580,  70621. 
As  explained  above,  in  section  VI. M.  of 
this  preamble,  we  modified  this 
provision  in  this  final  rule  by 
incorporating  it  into  final  §  773.26, 
which,  in  conjxmction  with  final 
§  773.28,  identifies  the  regulatory 
authorities  responsible  for  deciding 
owrnership  or  control  challenges. 

A  commenter  said  that  it  is 
conceivable  that  there  will  be 
inconsistent  determinations  made 
regarding  ownership  or  control  if  there 
are  both  Federal  and  State  violations. 
The  commenter  asserted  that  ownership 
or  control  decisions  can  only  be  made 
by  the  agency  with  the  application 
before  it  and  that  the  decision  on 
abatement  of  a  violation  is  the  only 
appropriate  decision  for  another  agency 
(when  another  agency  issued  the 
violation). 

We  agree.  As  we  explained  in  detail 
in  the  discussion  of  proposed 
§  773.24(b)  in  section  VI.M.,  above, 
under  this  final  rule,  the  regulatory 
authority  with  jurisdiction  over  a 
pending  permit  application  or  permit 
will  apply  its  ownership  and  control 
rules  to  all  outstanding  violations,  if 
any.  Only  a  regulatory  authority,  or 
other  agency,  with  jurisdiction  over  a 
violation  will  decide  issues  pertaining 
to  the  initial  existence  or  status  of  the 
violation.  Nonetheless,  there  is  still 
potential  for  inconsistent  decisions 
among  different  regulatory  authorities, 
since  regulatory  authorities  likely  will 
not  have  identical  ownership  and 
control  regulations.  To  the  extent  there 
are  inconsistent  ownership  or  control 
decisions  based  on  the  same  violations, 
such  a  result  is  consistent  with  the 
primacy  scheme  established  by  SMCRA 
itself. 

Three  commenters  questioned 
proposed  §  773.25(b)(3),  which  provided 
that  the  regulatory  authority  which 
processed  the  permit  application  or 
which  issued  the  permit  will  decide 
challenges  not  associated  with 
violations.  The  commenters  asked  what 
administrative  or  judicial  venues  are 
available  to  an  applicant  to  resolve 
disagreements  if  the  information 
supplied  by  one  regulatory  authority  to 
another  is  wrong  cmd  the  incorrect 
information  results  in  a  permit  denial. 
The  commenters  also  stated  that  OSM 
should  require  regulatory  authorities  to 


validate  their  information  before  entry 
into  AVS.  specify  the  administrative 
and  judicial  venues  in  which  erroneous 
permit  blocks  can  be  challenged,  and 
specify  that  application  review  can 
continue  during  the  pendency  of 
ownership  or  control  appeals. 

We  note  that  we  incorporated 
proposed  §  773.25(b)(3)  into  final 
§  773.26(a),  such  that  the  regulatory 
authority  with  jurisdiction  over  an 
application  or  permit  will  now  decide 
ail  ownership  and  control  challenges, 
regardless  of  the  existence  or  non- 
existence of  a  violation.  The  challenge 
procedures  we  adopt  today  are  designed 
to  resolve  questions  of  ownership  or 
control.  Questions  as  to  the  correctness 
of  any  other  information  contained  in 
AVS,  such  as  information  required  to  be 
submitted  in  permit  applications  or 
information  pertaining  to  the  existence 
or  status  of  violations,  should  be 
addressed  to  the  regulatory  authority 
which  was  responsible  for  entering  that 
information  into  AVS.  An  applicant 
may  or  may  not  have  recourse 
depending  on  whether  the  time  to 
challenge  such  information  has  lapsed 
under  the  applicable  regulations. 
However,  we  are  confident,  and  our 
experience  bears  out,  that  in  the  case  of 
truly  incorrect  information,  such  as 
information  inaccm-ately  loaded  into 
AVS,  regulatory  authorities  which 
loaded  the  information  will  work  with 
the  applicant  and  other  persons  to  see 
that  the  information  is  corrected. 
Regulatory  provisions  are  not  necessary 
to  accomplish  this  goal. 

Likewise,  additional  regulatory 
language  is  not  needed  to  require 
regulatory  authorities  to  validate 
information  before  loading  it  into  AVS. 
First,  much  of  the  information  in  AVS 
originates  with  applicants  themselves, 
under  our  permit  application 
information  requirements;  applicants 
are  required  to  provide  accurate  and 
complete  information.  Further,  under 
final  §  773.15(a).  regulatory  authorities 
are  required  to  find  that  an  application 
is  accurate  and  complete.  Finally,  there 
is  ample  opportunity  to  challenge  other 
data  in  AVS,  such  as  ownership  or 
control  findings,  under  existing  rules 
and  the  rules  we  adopt  today. 

As  to  the  appropriate  administrative 
or  judicial  venues  in  which  to  challenge 
"erroneous  permit  blocks,"  the  rule  we 
adopt  today,  at  final  §  773.26(a),  clearly 
identifies  how  and  to  whom  to  submit 
challenges  regarding  ownership  or 
control  listings  and  findings.  Further,  if 
an  ownership  or  control  finding  results 
in  a  permit  denial,  e.xisting  30  CFR  part 
775  provides  for  administrative  and 
judicial  review  of  the  permitting 
decision.  The  appropriate  forums  in 
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which  to  initiate  such  challengt-s  arc 
identified  in  the  reguldti(jns 

Finally,  it  is  not  necessary  to  provide 
rule  language  sp€K;ifying  that 
application  review  can  continue  during 
the  pendency  of  ownership  or  control 
appeals.  There  is  nothing  in  our 
regulations  which  suggests  that 
application  review  must  be  suspended 
during  the  pendency  of  ownership  or 
control  appeals.  As  such,  we  expect  that 
regulator\'  authorities  will  continue  to 
process  applications  while  appeals  are 
pending,  unless  there  is  an  independent 
provision  of  law  which  requires 
application  review  to  be  put  on  hold. 

Proposed  §  773.25(c) 

We  proposed  paragraph  (c)  to  provide 
for  the  evidentiary  standards  in  the 
challenge  procedures.  63  FR  70380. 
70621.  In  this  final  rule,  parts  of 
proposed  §  773.25(c)  have  been  adopted 
in  final  §773.27.  Proposed  §  773.25(c)(1) 
has  been  modified  and  incorporated 
into  final  §  773.28.  Proposed 
§  773  25(c)l2)  is  modified  and  adopted 
at  final  §  773.27(a).  Proposed 
§  773.25(c)(3)  is  modified  and  adopted 
at  final  §  773.27(b).  Proposed 
*)  773.25(cl(3)(i)  is  modified  and  adopted 
at  final  §  773.27(c).  As  explained  in  the 
discussion  of  final  §  773.27(c).  in 
section  VI. M  of  this  preamble,  we  are 
not  adopting  proposed  §  773  25(c)(3)(ii) 
because  it  is  unneces.sarv. 

We  received  numerous  comments  on 
the  proposed  rules  burden  of  proof 
allocation  for  ownership  or  control 
challenges.  In  this  final  rule,  as  in  the 
proposal,  the  ultimate  burden  of  proof 
in  ownership  or  control  challenges  is  on 
the  challenger,  rather  than  the 
regulatory  authoritv 

Two  commenters  approved  of  the 
proposed  burden  of  nrnof  allocation.  In 
substance,  the  commenters  said  it  was 
appropriate  that  the  burden  of  proof  is 
on  the  person  challenging  a  regulatorv 
finding  and  the  preponderance  of  the 
evidence  standard  is  appropriate 

One  commenter  said  the  regulatorv 
authority,  not  the  challenger,  should 
bear  the  ultimate  burden  of  proof 
Another  said  that  the  burden  of  proof  in 
ownership  or  control  challenges  should 
always  lie  with  the  regulator^'  authoritv, 
especially  since  under  the  proposed 
rule,  in  the  commenter's  view,  "to  find 
that  afi  individual  is  a  controller  is  to 
also  find  that  he  is  responsible  for 
misdeeds  committed  by  the  mining 
company  " 

Two  commenters  said  it  was 
inappropriate  to  place  a  preponderance 
of  the  evidence  standard  on  the 
challenger,  while  the  agency  does  not 
have  to  make  a  prima  facie  showing  of 
ownership  or  control.  Similarly,  another 


commenter  stated  that  there  is  never  any 
burden  of  proof  borne  by  the  regulatory 
authority. 

Two  commenters.  citing  Director, 
OWCPv.  Greenwich  Collieries,  512  U.S. 
267.  278-281  (1994).  said  the 
Administrative  Procedure  Act  (APA) 
governs  the  burden  of  proof  for  these 
procedures,  and  places  the  ultimate 
burden  t)f  persuasion  on  the  regulatory 
authority.  One  said  the  proposal, 

V  lolatHS  the  ,^PAs  aliucation  of  the  burden 
of  I'foof.  The  .APA  places  thf  burden  of  proof 
(both  iht/ burden  of  f<oing  forward  with  pmof 
and  the  ultimate  buriien  of  persuasion)  on 
the  proponent  of  the  rule,  i.e..  the  finding, 
made  bv  the  reguialoni  authority. 

Since  the  above-identified  comments 
all  pertain  to  the  challenger's  burden  of 
proof,  as  well  as  the  regulatory 
authority's  burden  of  proof,  we  will 
address  all  burden  of  proof  comments 
together. 

First,  we  want  to  remove  any 
confusion  about  the  determination 
which  is  re<quired  by  a  regulatory 
authority  when  it  makes  an  ownership 
or  control  finding.  Under  final 
§  774.11(f).  the  regulatory  authority 
must  make  a  written  finding  of 
ownership  or  i:ontrol.  Although  the 
preamble  to  the  proposed  rule  indicated 
that  the  regulatory  authority  does  not 
have  to  make  a  prima  facie 
deterniinatitjn,  we  meant  the  regulatorv 
authority  no  longer  has  to  make  a  prima 
tucie  determination  with  regard  to 
rebuttable  presumptions,  since  the 
proposed  rule  did  not  employ  the 
rebuttable  presumption  mechanism. 
However,  we  want  to  make  clear  that  in 
making  a  finding  under  final  §  774.11(f). 
the  regulatory  authority  must  indeed 
make  a  ftnma  jane  determination  of 
ownership  and  control,  based  on  the 
evidence  available  to  the  regulatory 
authority.  In  making  a  prima  facie 
determination,  the  finding  should 
include  evidence  of  facts  which 
demonstrate  that  the  person  subject  to 
the  finding  meets  the  definition  of  own, 
owner,  or  ownership  or  control  or 
controller  in  §  701.5  of  this  final  rule. 

As  to  the  applicabilitv  of  the  APA, 
and  the  import  of  the  Supreme  Court's 
decision  in  Greenwich  Collieries,  we 
begin  with  the  threshold  observation 
that  the  burden  of  proof  in  formal 
adjudications  under  the  APA  does  not 
constrain  OSM's  informal  adjudications, 
such  as  the  challenges  provided  for  in 
this  final  rule.  Secondly,  even  if  the 
APA  applies  to  informal  adjudications. 
.SMC'R.^  itself  expressly  excepts 
ownership  or  control  challenges  from 
the  APA's  burden  of  proof  provisions. 
Finally,  even  if  the  APA's  burden  of 
proof  provisions  are  applicable  to  these 


final  challenge  procedures,  the  burden 
shifting  mechanism  we  adopt  today  is 
consistent  with  the  APA  and  Greenmch 
Collieries. 

Section  556(d)  of  the  APA  provides, 
in  pertinent  part:  'Except  as  otherwise 
provided  by  statute,  the  proponent  of  a 
rule  or  order  has  the  burden  of  proof." 
5  U.S.C.  556(d)  (emphasis  added). 
SMCRA  provides  otherwise,  and  thus 
exempts  ownership  or  control 
challenges  from  the  APA's  burden  of 
proof  requirements.  Section  510(a)  of 
SMCRA,  30  U.S.C.  1260(a),  provides 
that  "(tlhe  applicant  for  a  permit,  or 
revision  of  a  permit,  shall  have  the 
burden  of  establishing  that  his 
application  is  in  compliance  with  all  the 
requirements  of  the  applicable  State  or 
Federal  program,"  including  section 
510(c)  of  SMCRA.  Similarly,  under 
section  510(b),  the  applicant  bears  the 
ultimate  burden  of  proving  compliance 
with  all  requirements  of  SMCRA, 
including  section  510(c),  and  of  State 
and  Federal  programs.  See  also  National 
Mining  Assoc,  v,  Babbitt,  43  Env't  Rep. 
Cas.  at  1108.  Finally,  section  510(c) 
prohibits  permit  issuance  until  the 
applicant  proves  that  there  are  no 
.outstanding  violations  at  operations 
owned  or  controlled  by  the  applicant,  or 
that  any  violations  are  in  the  process  of 
being  corrected.  See  also  id.  (We  also 
note  that  section  510(c)  is  silent  as  to 
how  an  applicant  may  prove  that  he 
does  not  own  or  control  a  surface  coal 
mining  operation;  the  burden  of  proof 
allocation  in  this  final  rule  is  a 
reasonable  construction  of  the  statute, 
and  appropriately  implements  section 
510(c).)  These  sections  clearly  establish 
that  the  ultimate  burden  of  proof  in 
ownership  or  control  challenges  is 
properly  borne  by  a  permit  applicant. 
Also,  the  burden  of  proof  we  adopt 
today  appropriately  applies  to  both 
applicant  and  non-applicant 
challengers,  sinc^  the  primary  purpose 
of  ownership  or  control  findings,  and 
therefore  challenges,  is  to  evaluate  both 
present  and  future  eligibility  for 
permits.  See,  e.g..  National  Mining 
Assoc,  v.  Babbitt,  43  Env't  Rep.  Cas.  at 
1108. 

Greenwich  Collieries  clarified  that 
"burden  of  proof  means  the  ultimate 
"burden  of  persuasion.  "  512  U.S.  at  276. 
Under  the  procedures  we  adopt  today, 
OSM  bears  the  burden  of  going  forward 
with  evidence  to  establish  ownership  or 
control  (i.e..  OSM  must  make  a  prima 
facie  determination).  The  burden  then 
shifts  to  the  challenger  to  prove,  by  a 
preponderance  of  the  evidence,  that  he 
does  not,  or  did  not,  own  or  control  the 
relevant  surface  coal  mining  operation. 
If  OSM  does  not  match  that  evidence, 
the  challenger  will  prevail.  The  ultimate 
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burden  of  persuasion  is  properly  borne 
by  the  applicant  because  SMCRA 
requires  as  much,  but  also  because  the 
challenger  is  most  likely  to  be  in 
possession  of  evidence  to  coimter  the 
regulatory  authority's  prima  facie  case. 
Under  these  circumstances,  it  is 
appropriate  to  require  the  challenger  to 
produce  the  evidence  which  it  has 
access  to  in  attempting  to  rebut  OSM's 
prima  facie  finding.  This  burden 
shifting  mechanism  is  fully  consistent 
with  both  the  APA  and  Greenwich 
Collieries.  We  also  note  that  a  similar 
burden  of  proof  allocation,  contained  in 
our  1994  AVS  Procedures  rule,  was 
upheld  against  industry  challenge  after 
the  decision  in  Greenwich  Collieries. 
See  National  Mining  Assoc,  v.  Babbitt, 
43  Env't  Rep,  Cas.  at  1108-09. 

A  conunenter  said  that  the  lack  of  a 
reference  in  the  challenge  procedures  to 
the  "standards"  for  determining  who  is 
an  owner  or  controller  suggests  that  the 
"standards"  elsewhere  in  the  proposed 
rule  are  rebuttable  presumptions  which 
may  be  challenged.  We  disagree.  The 
only  issue  in  an  ownership  or  control 
challenge  is  whether  or  not  the 
challenger  owns  or  controls,  or  owned 
or  controlled,  the  relevant  surface  coal 
mining  operation  under  the  definitions 
of  own,  owner,  or  ownership  or  control 
or  controller  contained  in  §  701.5  of  this 
final  rule, 

A  commenter  said  the  provision 
regarding  submission  of  opinions  of 
counsel  as  evidence  in  ownership  or 
control  challenges  should  be  stricken. 
The  commenter  said  that  it  is  obvious 
that  an  attorney  would  be  willing  to  sign 
statements  supporting  the  cause  of  his 
client  and  that  a  statement  "simply 
saying  that  this  person  is  or  is  not  a 
controller  is  not  worthy  evidence."  We 
retained  this  provision,  first  adopted  in 
the  1994  AVS  Procedures  rule,  because 
it  has  continued  efficacy.  In  this  final 
rule,  we  rely  upon  the  rationale  for  the 
opinion  of  coimsel  provision  as  stated 
in  the  1994  rule.  See  59  FR  54306, 
54342-43. 

Proposed  §  773.25(d) 

We  proposed  §  773.25(d)  to  require 
regulatory  authorities  to  update  AVS,  as 
necessary,  upon  an  agency 
determination  pertaining  to  owmership 
or  control  or  the  issuance  of  a  decision 
by  a  reviewing  tribunal.  63  FR  70580, 
70621.  We  did  not  receive  conunents  on 
this  proposed  provision.  We  slightly 
modified  the  proposed  provision  and 
adopted  it  at  final  §  773, 28(f). 

O.  Section  774.10 — Information 
Collection 

In  this  final  rule,  the  provision 
proposed  as  §  774.10  is  found  at  §  774.9, 


We  proposed  to  revise  the  information 
collection  burden  for  part  774.  We  are 
redesignating  §  774.10  as  new  §  774.9 
which  contains  the  information 
collection  requirements  for  part  774  and 
the  Office  of  Management  and  Budget 
(OMB)  clearance  numiber.  For  our 
response  to  comments  on  general 
information  collection,  see  the 
discussion  under  proposed  §  773.10 
which  appears  in  section  VI, D,  of  this 
preamble. 

In  this  final  rule,  §  774.9(a)  is  revised 
to  show  the  new  OMB  clearance  number 
for  this  part  is  1029-0116.  The 
provision  under  §  774.9(b)  is  revised  to 
adjust  the  estimated  public  reporting 
burden  from  32  hoiu-s  to  8  hours.  The 
estimate  represents  the  average  response 
time.  The  reduction  in  burden  is 
predominantly  due  to  a  calculation  error 
on  the  provisions  in  the  proposed  rule. 
The  proposed  rule  inadvertently 
provided  the  total  burden  hours  for  each 
response,  as  if  respondents  were  always 
to  prepare  a  permit  revision,  permit 
renewal,  a  transfer,  assignment  or  sale  of 
permit  rights  all  at  the  same  tinie,  not 
the  average  burden  per  respondent  to 
complete  the  requirements  of  part  774. 
In  addition,  new  §§  774.11  and  774.12 
are  added  in  this  final  rule.  Section 

774.11  requires  regulatory  authorities  to 
identify  entities  responsible  for 
violations,  maintain  information  in 
AVS,  and  take  enforcement  actions 
based  upon  ownership,  control,  and 
violation  information.  Section  774.11  is 
based  on  provisions  proposed  in 

§§  773.15,  773.22,  and  774.13.  Section 

774.12  requires  permittees  to  provide 
new  or  updated  information  to 
regulatory  authorities.  Section  774.12  is 
based  on  provisions  proposed  in 

§§  773.17  and  774.13.  The  estimate 
represents  the  average  response  time. 

Summary  of  Comments  and 
Adjustments  to  Burden  Estimates 

We  considered  information  ft'om  the 
individuals  who  commented  on 
information  collection  aspects  of  the 
proposed  rule.  In  general,  commenters 
stated  that  the  estimated  information 
collection  burden  related  to  the 
proposed  rule  was  too  low.  Commenters 
generally  did  not  mention  any  specific 
rule  change  which  was  underestimated 
or  any  specific  number  of  hours  that 
would  alter  the  OSM  estimate. 

A  commenter  stated  that  the  burden 
hours  for  part  774  should  be  50,  instead 
of  32  hours.  We  compared  the 
commenter's  estimate  with  other  data 
collected  from  industry  sources  and 
found  them  inconsistent.  In  performing 
the  comparison,  we  took  into  account 
the  addition  of  new  §§  774.11  and 


774.12.  As  such,  we  did  not  accept  the 
comment. 

P.  Section  774.13 — Permit  Revisions 

In  this  final  rule,  the  provision  we 
adopt  from  proposed  §  774.13(e)  is 
found  at  §774. 12(c). 

We  proposed  to  add  paragraph  (e)  to 
existing  30  CFR  774.13  to  require  a 
permittee  to  report  to  the  regulatory 
authority  any  change  of  an  owner  or 
controller  where  the  officer,  owner,  or 
other  controller  is  not  identified  in  the 
current  permit  and  is  not  subject  to  the 
certification  requirements  for  owners 
and  controllers  under  proposed 
§778.13(m).  A  change  of  an  officer, 
owner,  or  other  controller  meeting  these 
criteria  would  have  to  be  reported 
within  60  days  of  the  change  and 
approved  as  a  permit  revision. 

We  are  not  adopting  the  proposal  to 
add  paragraph  (e)  to  §  774.13.  Instead, 
we  added  new  §  774.12,  which  is  also 
based  upon  the  ownership  and  control 
information  update  requirements  of 
proposed  §773, 17(h). 

Final  §  774.12 — Post-permit  Issuance 
Information  Requirements  for 
Permittees 

Final  §  774.12(a)  provides  that,  within 
30  days  after  the  issuance  of  a  cessation 
order  under  §843.11,  or  its  State 
regulator)'  program  equivalent,  a 
permittee  must  provide  or  update  all  the 
information  required  under  §  778.1 1. 
Final  §  774.12(b)  provides  that  a 
permittee  does  not  have  to  submit  this 
information  if  a  court  of  competent 
jurisdiction  grants  a  stay  of  the  cessation 
order  and  the  stay  remains  in  effect. 
These  provisions  of  the  final  rule  are 
substantively  identical  to  previous 
§  773.17(h).  ■ 

Final  §  774.12(c)  provides  that,  within 
60  days  of  any  addition,  departure,  or 
change  in  position  of  any  person 
identified  in  the  permit  application  as 
an  owner  or  controller  of  the  applicant 
or  operator  under  final  §§  778.11(c)  or 
(d),  the  permittee  must  provide  the 
information  required  under  final 
§  778.11(e).  That  information  includes, 
for  each  owner  or  controller,  the 
person's  name,  address,  and  telephone 
number:  the  person's  position  title, 
relationship  to  the  applicant,  percentage 
of  ownership,  and  location  in  the 
organizational  structure;  and  the  date 
the  person  began  functioning  in  the 
relevant  position.  Final  §  774.12(c)  is 
based  upon  proposed  §  774.13(9). 
Requiring  timely  updates  of  this 
information  will  enable  the  regulatory 
authority  to  make  more  accurate  and 
timely  permit  eligibility  determinations 
under  section  510(c)  of  the  Act. 
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Disposition  of  Comments  on  Proposed 

§  774.13(e) 

A  commenter  said  proposed 
§  774.13(e)  is  unnecessan'  because  there 
is  no  reason  to  report  changes  of 
individuals  unless  they  are  the  alter  ego 
of  the  applicant.  We  disagree 
Maintaining  the  accuracy  and 
completeness  of  ownership  and  control 
information  for  existing  permits  is 
critical  to  making  accurate  permit 
eligibility  decisions  under  section 
310(c)  of  the  Act. 

Several  commenters  said  that  the 
proposed  rule  would  impose  a 
tremendous  burden  because  it  would 
require  reporting  of  changes  in  surface 
and  mineral  owners  for  the  permit  and 
adjacent  areas.  The  commenters  asserted 
that  it  is  unnecessary  to  notify  a 
regulatory  authority  of  those  changes  if 
the  persons  involved  do  not  control  the 
manner  in  which  mining  and 
reclamation  operations  are  conducted. 
As  noted  above,  we  are  not  adopting  the 
rule  as  proposed.  Final  §  774.12  does 
not  require  any  reporting  of  changes  in 
surface  or  mineral  ownership  unless 
that  change  alters  the  ownership  or 
control  status  of  the  persons  involved. 

Commenters  suggested  that  we  should 
onlv  require  updates  of  ov^-nership  and 
control  information  either  annually  or  at 
the  time  of  mid-term  permit  review 
(everv  two  and  a  half  years).  We  decline 
to  adopt  the  commenters'  suggestions 
because  the  recommended  update 
intervals  are  too  infrequent  for 
maintenance  of  the  reasonably  act  urate 
and  complete  database  needed  to  ensure 
accurate  section  510(c)  permit  eligibility 
determinations. 

One  commenter  claimed  that  a 
permittee  may  not  learn  of  an 
ownership  change  until  a  long  time  after 
it  occurs.  We  believe  that  permittees 
will  always  either  be  aware  of,  or  be  in 
a  position  to  be  aware  of.  changes  in 
ownership  or  control  at  the  time  that  the 
change  occurs 

One  commenter  opposed  categorizing 
these  information  updates  as  permit 
revisions.  The  final  rule  does  not 
classify  these  updates  as  permit 
revisions 

Commenters  asked  if  a  permittee's 
failure  to  comply  with  the  60-day 
reporting  requirement  would  require  a 
notice  of  violation.  Since  this  rule 
applies  onlv  to  permits  that  have 
already  been  issued,  failure  to  comply 
would  subject  to  the  permittee  to 
enforcement  action  under  part  843  of 
our  rules.  We  have  no  basis  for 
distinguishing  between  a  failure  to 
comply  with  this  reporting  requirement 
and  a  failure  to  comply  with  any  other 


reporting  requirement  applicable  to 
permittees,  such  as  water  monitoring. 

Several  commenters  requested 
clarification  as  to  who  would  be  subject 
to  proposed  §  774.13(e)  and  whether 
proposed  §  774.17  would  include 
changes  in  certified  officers  and 
directors.  Both  the  proposed  and  final 
rules  clearlv  place  the  responsibility  for 
submitting  the  information  updates  on 
the  permittee.  Final  §  774.12  requires 
reporting  of  all  changes  in  owners  and 
controllers. 

A  commenter  asked  under  what 
circumstances  and  authority  regulatory 
authorities  could  investigate  reported 
and  unreported  changes.  The 
commenter  said  the  ability  of  States  to 
thoroughly  investigate  multi-State 
entities  is  limited  and  that  States  would 
likely  have  to  rely  on  assistance  from 
the  AVS  Office 

A  regulatory  authority  may  investigate 
anv  circumstance,  including  changes  of 
ownership  or  control  information,  at 
anv  time  the  regulatory  authority 
believes  the  circumstances  warrant.  The 
AVS  Office  has  assisted,  and  will 
continue  to  assist,  State  regulator>' 
authorities  with  investigations  at  a 
variety  of  levels. 

Q  Section  774.17 — Transfer, 
Assignment,  or  Sale  of  Permit  Rights 

We  proposed  to  revise  the  provisions 
for  the  transfer,  assignment,  or  sale  of 
permit  rights  in  §  774.17  to  distinguish 
between  those  instances  when  a  new 
permit  would  be  required  and  those 
instances  requiring  only  approval  of  a 
change  to  existing  permit  information. 
We  also  proposed  to  revise  the 
definition  of  successor  in  interest. 

We  are  not  adopting  the  proposed 
revisions  to  §  774.17   Because  of  the 
numerous  comments  we  received  on  the 
proposed  revisions,  we  decided  to 
further  studv  issues  and  considerations 
regarding  the  transfer,  assignment,  or 
sale  of  permit  rights. 

R.  Section  778.5— Definitions 

As  proposed.  §  778.5  would  have 
included  definitions  and  examples  of 
ownership  and  control.  Instead  of 
creating  this  new  section,  we  are 
adopting  revised  versions  of  the 
proposed  definitions  in  final  §  701.5. 
The  definitions  in  the  final  rule  also 
incorporate  revised  versions  of  the 
proposed  examples.  See  the  discussion 
of  "own,  owner,  or  ownership"  and 
'( ontrol  or  controller"  in  section  VI.  A. 
of  this  preamble. 


S.  Section  778.10 — Information 
Collection 

In  this  final  rule,  the  section  we  adopt 
from  proposed  §  778.10  is  found  at 
§778.8. 

We  proposed  to  revise  the  information 
collection  burden  for  part  778.  We  are 
redesignating  previous  §  778.10  as  new 
§  778.8  which  contains  the  information 
collection  requirements  for  part  778  and 
the  Office  of  Management  and  Budget 
(0MB)  clearance  number. 

In  this  final  rule,  §  778.8(a)  is  revised 
to  show  the  new  0MB  clearance  number 
for  this  part  is  1029-0117.  The 
provision  under  §  778.8(b)  is  revised  to 
adjust  the  estimated  public  reporting 
burden  from  48  hours  to  27  hours.  The 
revision  is  the  result  of  reductions  in 
use  and  in  programmatic  changes.  The 
estimate  represents  the  average  response 
time. 

Summary  of  Comments  and 
Adjustments  to  Burden  Estimates 

We  considered  information  from  the 
individuals  who  commented  on 
information  collection  aspects  of  the 
proposed  rule.  In  general,  commenters 
stated  that  the  estimated  information 
collection  burden  related  to  the 
proposed  rule  was  too  low.  Commenters 
generally  did  not  mention  any  specific 
rule  change  which  was  underestimated 
or  any  specific  number  of  hours  that 
would  alter  the  OSM  estimate. 

A  commenter  stated  that  the  burden 
hours  should  be  600  hours,  instead  of  25 
hours,  for  part  778.  We  compared  the 
commenter's  estimate  with  other  data 
collected  from  industry  sources  and 
found  them  too  inconsistent  to  use  in 
the  estimate.  While  we  might  otherwise 
be  inclined  to  incorporate  an  estimate 
larger  than  the  one  published  in  the 
proposed  rule,  we  have  not  in  this 
instance  because  the  discrepancy  is  so 
large.  As  such,  the  comment  was  not 
accepted.  Instead,  the  estimated  burden 
hours  in  this  final  rule  remain 
approximately  the  same  as  proposed. 

T  Section  778.13— Legal  Identity  and 
Identification  of  Interests 

The  regulations  we  adopt  from 
proposed  §  778.13  are  found  at  §§  778.9, 
778.11,  778.12.  and  778.13.  We 
proposed  to  revise  previous  §  778.13  to 
emphasize  the  importance  of  full 
disclosure  of  ownership  and  control 
information. 

We  originally  adopted  regulations  on 
this  subject  in  §§  778.13  and  778.14  of 
our  1979  rules,  which  we  substantially 
revised  in  1989.  See  44  FR  15021 
(March  13,  1979)  and  54  FR  8982 
(March  2,  1989),  In  NMA  v.  DOI  I.  the 
U.S.  Court  of  Appeals  for  the  D.C. 
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Circuit  invalidated  the  1989  permit 
information  rule,  including  §§  778.13 
and  778.14.  on  the  narrow  grounds  that 
it  was  centered  on  the  invalidated  1988 
ownership  or  control  rule.  105  F.3d  at 
692,  696.  In  our  1997  IFR.  which  we 
adopted  in  response  to  the  NMA  v.  DOI 
I  decision,  we  cured  the  defects  noted 
by  the  Court  and  repromulgated 
§§  778.13  and  778.14  in  a  form  that 
contained  few  other  substantive  changes 
from  the  1989  rule.  See  62  FR  19450, 
19453-54  (April  21,  1997). 

The  National  Mining  Association 
challenged  the  IFR,  arguing  it  was  ultra 
vires  because  it  required  submission  of 
permit  application  information  not 
expressly  required  imder  sections  507(b) 
and  510(c)  of  the  Act.  The  U.S.  Court  of 
Appeals  upheld  the  permit  information 
requirements  in  the  IFR.  stating: 

This  court  has  already  held,  however,  'that 
the  Act's  explicit  listings  of  information 
required  of  permit  applicants  [in  sections  507 
and  508]  are  not  exhaustive,  and  do  not 
preclude  the  Secretary  from  requiring  the 
states  to  secure  additional  information 
needed  to  ensure  compliance  with  the  Act.' 
In  re  Permanent  Surface  Mining  Regulation 
Litig..  653  F.2d  514  (D.C.  Cir.)  (en  banc),  cert, 
denied.  454  U.S.  822.  102  S.Ct.  106,  70 
L.Ed. 2d  93  (1981).  Because  section  510  is  by 
its  terms  no  more  exhaustive  than  sections 
507  and  508,  we  conclude  the  Secretary  may 
require  schedule  information  not  specifinally 
listed  in  any  of  the  cited  provisions  of  the 
Act. 

NMA  v.  DOI  II,  177  F,3d  1.  9  (D.C.  Cir. 
1999). 

The  information  submission 
requirements  in  this  final  rule  are 
similar  to  the  requfrements  previously 
upheld  by  the  Court  of  Appeals.  To  the 
extent  that  the  provisions  we  adopt 
today  correspond  to  provisions  in  our 
previous  rules,  we  continue  to  rely  upon 
the  rationales  set  forth  in  the  preambles 
to  the  prior  rulemakings.  See  44  FR 
15021-25  (March  13.  1979);  54  FR 
8982-90  (March  2.  1989);  59  FR  54347- 
49  (October  28.  1994);  62  FR  19452-54 
(April  21.  1997). 

Summary  of  Rule  Changes 

The  regulations  we  are  adopting  today 
differ  from  both  the  previous  and 
proposed  regulations  in  that  the  final 
regulations  reflect  greater  use  of  plain 
language  principles  and  clarify  that  the 
identity,  ownership  and  control,  and 
permit  history  information  requirements 
pertinent  to  a  permit  applicant  or 
permittee  also  apply  to  an  operator. 

The  most  significant  new  provisions 
of  this  final  rule:  (1)  Require  that  the 
natural  person  who  will  have  the 
greatest  level  of  effective  control  over 
the  entire  proposed  surface  coal  mining 
operation  certify  as  to  his  or  her  ability 
to  control  the  proposed  operation;  (2) 


allow  applicants  to  identify  the  specific 
portion(s)  or  aspect(s)  of  an  operation 
that  their  owners  and  controllers  own  or 
control;  (3)  allow  an  applicant  having 
other  active  permits  to  use  AVS  to 
provide  required  permit  application 
information  if  the  applicant  certifies 
that  all  of  the  relevant  part  of  the 
information  already  in  AVS  is  accurate, 
complete,  and  up-to-date;  and  (4)  allow 
a  regulatory  authority  to  establish  a 
central  file  for  permittees  with  multiple 
permits  to  eliminate  duplicate 
information  in  permit  files. 

Final  §  778,9  Certifying  and  Updating 
Existing  Permit  Application  Information 

This  new  section  includes  two 
provisions  intended  to  reduce  the 
paperwork  and  information  collection 
burden  on  applicants  and  regulatory 
authorities.  Originally  proposed  as 
§  778.13(0),  final  §  778.9(a)  allows 
permit  applicants  to  (1)  certify  that 
existing  information  in  AVS  is  accurate 
and  complete  and  (2)  include  the 
certification  in  an  application  instead  of 
submitting  duplicate  information 
separately  for  each  new  application. 
Final  §  778.9(c).  which  we  proposed  as 
§  778,13(p).  allows  regulatory 
authorities  to  establish  a  central  file  for 
an  applicant  instead  of  keeping 
duplicate  information  for  each 
application  and  permit. 

Final  §  778.9(b)  requires  permit 
applicants  to  swear  or  affirm  that  the 
information  provided  in  an  application 
is  accurate  and  complete.  We  are  adding 
this  provision  in  response  to  comments 
to  emphasize  the  importance  of 
disclosm-e  of  accurate  and  complete 
application  information. 

Final  §  778.9(d)  consolidates  the 
requirements  of  previous  §§  778.13(k) 
and  778.14(d)  without  making  any 
substantive  changes  to  the  previous 
rules.  Section  778.9(d)  specifies  that, 
after  an  application  is  approved  but 
before  a  permit  is  issued,  an  applicant 
must  update,  correct,  or  indicate  that  no 
change  has  occurred  in  the  information 
provided  under  final  §§  778.9  and 
778.11  through  778,14.  Final  §§778.11 
through  778.14  contain  applicant 
identity,  operator  identity,  ownership 
and  control,  permit  history,  property 
interest,  and  violation  information 
requirements. 

Final  §  778.11  Providing  Applicant, 
Operator,  and  Ownership  and  Control 
Information 

We  moved  those  portions  of  previous 
and  proposed  §  778.13  that  pertain  to 
the  identity  of  the  applicant,  operator, 
owners,  controllers,  and  other  persons 
with  a  role  in  the  proposed  surface  coal 
mining  operation  to  new  §  778.11. 


Except  for  the  changes  noted  above 
under  the  heading  "Summary  of  Rules 
Changes"  and  the  modifications 
discussed  below,  final  §778.11  is 
substantively  identical  to  previous 
§§  778.13(a);  (b).  and  (c). 

The  proposed  rule  would  have 
replaced  the  provisions  in  previous 
§  778.13  for  voluntary  submission  of 
social  security  numbers  and  mandatory 
submission  of  employer  identification 
numbers  with  a  requirement  for 
submission  of  taxpayer  identification 
numbers.  Commenters  objected  to  the 
proposed  requirement  as  burdensome 
and  challenged  its  legality.  In  response. 
§§778.11  and  778.12  of  this  final  rule 
require  taxpayer  identification  numbers 
only  for  permit  applicants,  permittees, 
and  operators.  Thus,  this  final  rule  is 
consistent  with  31  U.S.C.  7701(c). 
which  requires  that  applicants  for  a 
Federal  permit,  recipients  of  a  Federal 
permit,  and  persons  who  owe  fees  to  a 
Federal  agency  furnish  their  taxpayer 
identification  nujibers. 

Final  §  778.11(c)(5)  is  a  new  provision 
that  allows  an  applicant  to  identify 
which  of  its  owners  or  controllers  own 
or  control  only  a  portion  or  aspect  of  the 
proposed  surface  coal  mining  operation. 
We  made  this  change  because  some  of 
an  applicant's  owners  and  controllers 
may  have  responsibilities  only  for 
distinct  portions  or  aspects  of  an 
operation.  However,  if  an  applicant 
elects  to  identify  owners  and  controllers 
that  only  own  or  control  a  portion  or 
aspect  of  a  proposed  operation,  the 
applicant  must  account  for  ownership 
and  control  of  all  portions  or  aspects  of 
the  proposed  operation  in  the 
application.  In  addition,  when  an  owner 
or  controller  ceases  to  own  or  control  a 
portion  or  aspect  of  an  operation,  the 
permittee  must  update  the  permit 
within  60  days  of  the  change  to  identify 
the  replacement  owner  or  controller. 
See  final  §  774.12(c). 

Final  §  778.11(d)  is  a  new  provision. 
It  requires  that  the  natural  person  with 
the  greatest  level  of  effective  control 
over  the  entire  proposed  surface  coal 
mining  operation  certif\',  under  oath, 
that  he  or  she  controls  the  proposed 
operation.  Proposed  as  §  778.1 3(m),  the 
certification  requirement  would  have 
extended  to  all  of  an  applicants  owners 
and  controllers.  However,  in  response  to 
comments  and  upon  further 
deliberation,  the  final  rule  applies  the 
certification  requirement  only  to  the 
natural  person  with  the  greatest  level  of 
effective  control  over  the  entire 
proposed  surface  coal  mining  operation. 

\Ve  are  not  adopting  the  portion  of 
proposed  §  778.13(m)  that  would 
require  owners  and  controllers  to  certify- 
that  thev  would  be  under  the 
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jurisdiction  of  the  Secretary  for 
compliance  purposes.  A  certification  of 
this  nature  cannot  and  would  not 
e.xpand  jurisdiction  beyond  the  limits 
already  established  by  the  Act  and 
regulatory  program  Therefore,  it  is 
unnecessary 

We  also  are  not  adopting  the  portion 
of  proposed  §778.1  .^(m)  that  would 
have  extended  the  information 
disclosure  requirements  of  final  §  778.11 
to  "all  other  persons  who  will  engage  in 
or  carry  out  surface  coal  mining 
operations  as  an  owner  or  controller  on 
the  permit."  Since  final  §  778.1 1(c)(5) 
already  requires  disclosure  of 
information  concerning  persons  who 
own  or  control  either  an  applicant  or  an 
operator,  the  proposed  rule  is 
unnecessary.  The  definitions  of  "own. 
owner,  and  ownership"  and  "control  or 
controller"  in  final  §701.5  will  suffice 
to  identify  those  persons  subject  to  the 
application  information  disclosure 
requirements  of  §  778.11. 

We  are  also  not  adopting  in  part  778 
the  portion  of  proposed 
§  778.13(c)(l)(iii)  that  would  have 
required,  in  part,  that  a  permittee 
submit  the  date  of  departure  of  an 
owner  or  controller  whenever  a 
cessation  order  was  issued  Proposed 
§  778.13(c)(l)(iii)  was  substantively 
identical  to  previous  §  778.13(c)(3). 
Instead,  the  final  rule  incorporates  the 
requirement  for  a  permittee  to  provide 
the  date  of  departure  for  an  owner  or 
controller  into  new  §  774.12(a).  which 
contains  information  update 
requirements  for  permittees. 

Final  §  778.12  Providing  Permit  History 
Information 

We  are  adding  new  §  778.12  to  require 
the  disclosure  of  the  mining  and  permit 
history  of  an  applicant,  operator,  and 
certain  other  persons  with  a  role  in  the 
proposed  surface  coal  mining  operation 
Final  §  778.12  is  substantively  identical 
to  previous  §§  778.13(d)  through  (0. 
with  the  e.xception  of  the  changes 
previously  noted  above  under  the 
heading  "Summary  of  Rule  Changes  ' 
and  the  modifications  discussed  helow. 

Proposed  §  778.13(e)  would  have 
required  that  an  applicant  provide  all 
names  under  which  the  partners  or 
principal  shareholders  of  the  appliiant 
and  operator  operate  or  previously 
operated  a  surface  coal  mining  and 
reclamation  operation  in  the  United 
States  within  the  five  years  preceding 
the  date  of  application.  We  are  adopting 
a  revised  version  of  this  proposed  rule 
as  final  §  778.12(a).  To  increase 
consistency  with  section  507(b)(4)  of  the 
.Act.  30  U  S.C   1257(b).  we  are  extending 
this  requirement  to  the  applicant  and 
replacing  the  term    surface  coal  mining 


and  reclamation  operation"  with 
"surface  coal  mining  operation."  Like 
the  final  rule,  the  Act  applies  this 
requirement  to  the  applicant,  and  it 
does  not  require  information  concerning 
reclamation  operations.  We  are 
extending  this  requirement  to  the 
operator  and  the  operator's  partners  or 
principal  shareholders  for  internal 
consistency  with  other  regulations. 
Hence,  this  final  rule  requires  that  an 
applicant  must  provide  all  names  under 
which  the  applicant,  the  operator,  the 
applicant's  partners  or  principal 
shareholders,  and  the  operators 
partners  or  principal  shareholders 
operate  or  previously  operated  a  surface 
coal  mining  operation  in  the  United 
States  within  the  five-year  period 
preceding  the  date  of  the  application. 

Final  *j  778.12(a)  also  diners  from 
previous  §  778.13(d)  in  that,  like  section 
507(b)(4)  of  the  Act.  it  requires  only  a 
list  of  names  under  which  these  persons 
operate  or  previously  operated  a  surface 
coal  mining  operation  The  final  rule 
does  not  include  the  permit 
identification  information  that  the 
previous  rule  required.  As  discussed 
below,  we  will  require  permit 
identification  information  only  for  those 
surface  coal  mining  operations  specified 
in  final  §  778.12(c). 

Proposed  «j  778.13(g)  would  have 
required  detailed  permit  history 
information  about  permits  for  surface 
coal  mining  operations  held  by  the 
applicant  or  the  operator  during  the  five 
years  preceding  the  date  of  the 
application.  The  corresponding 
provisions  of  previous  §  778.13(d)  and 
(0  required  detailed  permit  history 
information  for  all  surface  coal  mining 
operations  either:  (1)  currently  owned  or 
controlled  by  the  applicant  (previous 
§778.13(0).  or  (2)  currently  or 
previously  owned  or  controlled  by  the 
apphcant  or  the  applicant's  partners  or 
principal  shareholders  within  the  five 
years  preceding  the  date  of  the 
application  (previous  §  778.13(d)).  After 
evaluating  the  comments  received,  we 
are  adopting  a  middle  course  to  ensure 
that  we  receive  sufficient  information  to 
make  an  informed  permit  eligibility 
decision  under  section  510(c)  of  the  Act 
while  otherw  ise  minimizing 
infonnation  collection  burdens  on 
permit  applicants.  Accordingly, 
§  778.12(c)  of  the  final  rule  requires 
detailed  permit  history  information  for 
all  surface  co.hI  mining  operations  that 
the  applicant  or  operator:  (1)  currently 
owns  or  controls,  or  (2)  owned  or 
controlled  during  the  five-vear  period 
preceding  the  date  of  application.  For 
the  same  reasrm.  we  also  decided  to 
retain  the  substance  of  previous 
§778  13(0(2).  which  the  proposed  rule 


would  have  eliminated.  We  are 
codifying  this  provision  as  final 
§  778'.12(c)(5).  Like  previous 
§  778.13(0(2),  final  §  778.12(c)(5) 
requires  that  the  permit  history  of  each 
operation  include  the  permittee's  and 
operator's  relationship  to  the  operation, 
including  the  percentage  of  ownership 
and  location  in  the  organizational 
structure. 

As  we  proposed,  we  are  eliminating 
the  requirement  in  previous 
§  778.13(0(1)  for  submission  of  the  date 
each  MSHA  identification  number  was 
issued.  In  our  experience,  this 
information  has  no  practical  value  in 
implementing  SMCRA. 

Finny  §  778.13  Providing  Property 
Interest  Information 

This  section  of  the  final  rule  requires 
the  disclosure  of  mineral  and  surface 
ownership  information  for  the  proposed 
permit  and  adjacent  areas.  Final 
§  778.13  is  derived  from  proposed 
§§  778.13(h)  through  (k)  and  is 
substantively  identical  to  the  property 
interest  information  requirements  in 
previous  §§  778. 13(g) 'through  (j). 

Proposed  §  77a.l3(n)  Is  Not  Adopted 

Proposed  §  778.13(n)  would  have 
required  that  an  applicant  submit  the 
information  required  under  proposed 
§§  778.13  and  778.14  in  any  format  we 
prescribe.  We  are  not  adopting  this 
provision  because  existing  §  777.11(a)(3) 
already  requires  an  applicant  to  submit 
all  permit  application  infonnation  in 
any  format  that  the  regulatory  authority 
prescribes.  We  see  no  purpose  in 
duplicating  this  requirement  in  part 
778.  We  also  see  no  need  for  a 
counterpart  to  previous  §  778.13(1), 
which,  to  facilitate  data  entry  into  AVS. 
required  that  an  applicant  submit  the 
information  required  under  proposed 
§§  778.13  and  778.14  in  any  format  that 
OSM  prescribed.  Section  773.8  of  this 
final  rule  adds  a  new  requirement  that 
the  regulatory  authority  enter  all 
application  data  into  AVS.  Hence,  there 
is  no  longer  a  need  for  a  rule  specifying 
that  application  information  be 
submitted  in  an  OSM-prescribed  format. 
As  the  agency  responsible  for  data  entry, 
the  regulatory  authority  should  have  the 
flexibility  to  prescribe  whatever  format 
it  deems  appropriate. 

General  Comments  on  Proposed 
§778.13 

One  commenter  expressed  support  for 
continuing  to  require  disclosure  of  the 
persons  who  own  or  control  an 
applicant  and  other  infonnation  in  the 
permit  application  process.  However, 
the  commenter  also  expressed  concern 
that  the  proposed  rule  weakens 
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responsibility  for  providing  accurate 
and  complete  information.  We  disagree. 
Nothing  in  the  proposed  rule  altered  the 
requirement  of  previous  §  773.15(c)(1), 
now  final  §  773.15(a),  that  an 
application  be  complete  and  accurate. 
However,  to  provide  additional 
assurance,  we  have  added  §  778.9(b), 
which  requires  that  applicants  swear  or 
affirm  that  the  information  in  a  permit 
application  is  accurate  and  complete.  In 
addition,  under  part  847  of  this  final 
rule,  if  a  regulatory  authority  determines 
that  an  applicant  has  intentionally 
omitted  information  from  an 
application,  that  person  may  be 
prosecuted  under  section  518(g)  of  the 
Act,  30  U.S.C.  1268(g),  for  knowingly 
making  a  false  statement  or  a  knowing 
failure  to  provide  required  infonnation. 
See  final  §  847.11(a)(3). 

A  commenter  asked  whether  a 
contract  operator  who  is  also  the 
applicant  is  subject  to  information 
disclosing  requirements.  All  applicants 
are  subject  to  the  same  information 
disclosure  requirements  luider  part  778. 

One  commenter  encoiu-aged  us  to 
continue  to  require  "upstream" 
information.  The  final  rule  does  so, 
partly  because  section  507(b)  of  the  Act 
mandates  collection  of  most  of  this 
information,  and  partly  because 
regulatory  authorities  use  this 
information  for  other  purposes  under 
the  Act,  including  alternative 
enforcement  and  future  permit 
eligibility  determinations  should  an 
owner  or  controller  of  a  permittee  later 
become  an  applicant. 

Another  commenter  argued  that  the 
information  requirements  of  proposed 
§§  778.13  and  778.14  vastly  exceed  the 
information  Congress  authorized  the 
agency  to  collect  in  sections  507  and 
510(c)  of  the  Act.  We  acknowrledge  that 
our  rules  require  more  information  than 
is  expressly  required  under  the  statutory 
provisions  cited  by  the  commenter. 
However,  under  section  201(c)(2)  of  the 
Act,  we  have  the  authority  to  adopt 
"such  rules  and  regulations  as  may  be 
necessary  to  carry  out  the  purposes  and 
provisions  of  this  Act."  We  are  not 
limited  to  the  specific  permit 
application  requirements  of  section  507 
and  510(c)  of  the  Act.  See  NMA  v.  DOI 
II.  177  F.3d  at  9.  The  information 
required  by  our  final  rule  will  assist  us 
in  determining  permit  eligibility  under 
section  510(c)  of  the  Act,  which 
prohibits  issuance  of  a  permit  to  any 
person  who  owns  or  controls  an 
operation  with  an  outstanding  violation. 
There  is  no  limitation  on  the  scope  of 
that  prohibition,  even  though  section 
510(c)  only  requires  a  schedule  of 
violation  notices  received  during  the 
previous  3  years.  We  also  need  die 


information  in  our  final  rule  to  assist  us 
in  evaluating  the  accmacy  and 
completeness  of  other  permit 
applications,  and,  when  appropriate, 
identifying  the  persons  that  may  be 
subject  to  alternative  enforcement 
actions.  For  example,  we  need 
identifying  information  about  persons 
who  own  or  control  the  applicant  or 
operator  to  verify  the  applicant's 
statement  under  section  507(b)(5)  of  the 
Act  as  to  "whether  the  applicant,  any 
subsidiary,  affiliate,  or  persons 
controlled  by  or  under  common  control 
with  the  applicant"  has  ever  forfeited  a 
mining  bond  or  had  a  mining  permit 
suspended  or  revoked  within  the  5-year 
period  preceding  the  date  of 
application. 

One  commenter  asserted  that  the 
proposed  rule  disregarded  the  purposes 
of  the  Act's  permit  application 
infonnation  requirements.  We  disagree. 
Section  102(d)  of  SMCRA  states  that  the 
purposes  of  the  Act  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  adverse 
effects  of  surface  coal  mining 
operations."  Collecting  the  information 
needed  to  implement  the  permit  block 
sanction  of  section  510(c)  and  pursue 
alternative  enforcement  is  fully 
consistent  with  this  purpose. 

A  commenter  expressed  concern 
about  the  liability  of  a  person  who 
prepares  or  signs  an  application.  Except 
as  specifically  provided  in  §  847.11(a)(3) 
of  this  rule  or  another  provision  of  our 
existing  regulations  or  the  Act,  we  are 
not  ascribing  any  form  of  liability  to 
anyone  who  prepares  or  signs  an 
application. 

The  commenter  also  expressed 
concern  about  the  liability  of  persons 
erroneously  listed  in  an  application  as 
owners  or  controllers.  Any  person  listed 
as  an  owner  or  controller  in  an 
application  may  challenge  that  listing 
under  final  §§  773.25.  773.26.  and 
773.27. 

One  commenter  noted  that  NMA  v. 
DOI  II  {177  F.3d  at  5)  allows  us  to 
consider  past  ownership  and  control  of 
operations  with  violations  when 
determining  a  pattern  of  willful 
violations  under  section  510(c)  of  the 
Act.  30  U.S.C.  1260(c).  To  facilitate  this 
determination,  the  commenter  suggested 
that  the  final  rule  require  submission  of 
information  on  past  ownership  or 
control  relationships. 

We  are  not  adopting  the  commenter's 
suggestion.  Under  final  §  773.8(b)  and 
(c),  a  regulatory  authority  must  enter 
and  update  ownership  and  control 
information  and  violation  information 
provided  in  permit  applications  into 
AVS.  We  retain  this  information  in  AVS 
as  application  history  and.  once  a 


permit  is  issued,  as  permit  history. 
Because  regulatory  authorities  have 
been  entering  this  information  for  over 
a  decade,  the  AVS  data  base,  combined 
with  new  information  submitted  in  a 
permit  application,  should  enable  a 
regulatory  authority  to  determine  past 
ownership  or  control  relationships 
when  necessary. 

Another  commenter  suggested  that, 
based  on  the  retroactivity  holding  in 
NMA  V.  DOI  II,  we  should  revise  our 
infonnation  disclosure  regulations  to 
require  applicants  to  report  ownership 
or  control  relationships  and  violations 
with  reference  to  whether  the 
relationships  and  violations  occurred 
before  or  after  November  2.  1988,  the 
effective  date  of  the  October  3,  1988. 
"ovvTiership  and  control"  rule.  We  see 
no  need  to  make  the  suggested  change. 
Final  §§  778.11(e)  and  778.14(c)  require 
that  an  applicant  provide  dates 
associated  with  ownership  or  control 
relationships  and  violations.  AVS 
contains  an  historical  record  of  these 
dates.  Hence,  regulatory  authorities  will 
have  the  information  needed  to  make 
permit  eligibility  determinations  using 
whatever  cutoff  date  applies. 

A  commenter  stated  tnat  because 
NMA  V.  DOI  II  invalidated  our  previous 
rule's  presumption  of  ownership  or 
control  for  officers  and  directors,  we 
should  only  require  information  for 
presidents,  not  for  other  officers  and 
directors.  We  disagree.  Under  section 
507(b)(1)  and  (4)  of  the  Act.  30  U.S.C. 
1257(b)(1)  and  (4).  each  permit 
application  must  include  information 
about  officers,  directors  and  principal 
shareholders.  In  addition,  the  court's 
invalidation  of  the  previous 
presumption  does  not  mean  that  officers 
and  directors  are  never  owners  or 
controllers.  Furthermore,  a  regulatory 
authority  may  need  this  information  to 
determine  ownership  or  control 
relationships  and  eligibility  for 
alternative  enforcement  actions  under 
parts  843.  846.  and  847  of  our  rules  or 
the  State  program  equivalents. 

One  commenter  stated  that  the 
proposed  rules  improperly  confu.sed  the 
terms  "owner"  and  "controller"  vvith 
the  person  carrying  out  the  mining 
operation.  According  to  the  commenter. 
under  the  NMA  v.  DOI  decision,  the 
obligations  of  these  two  entities  should 
be  kept  separate.  We  disagree.  The  court 
did  not  address  this  issue.  However,  as 
discussed  elsewhere  in  this  preamble, 
we  are  not  adopting  proposed 
§  778.13(b)(5).  which  would  have 
specifically  required  information  about 
any  person  "who  will  engage  in  or  carry 
out  surface  coal  mining  operations  as  an 
owner  or  controller  on  the  permit."  We 
have  also  eliminated  the  "engage  in  or 
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carrv  out"  terminology  from  the 
certification  requirements  of  final 
§778.n(d).  which  we  proposed  as 
§  778.13(m).  These  modifications  should 
eliminate  any  confusion.  The  operative 
principle  is  whether  a  person  meets  the 
criteria  in  the  ownership  and  control 
definitions  in  §701.5  of  this  rule. 

Comments  on  Proposed  §  778.13(b) 

Numerous  commenters  objected  to  the 
requirement  in  proposed  §778. 13(b)  for 
disclosure  of  taxpayer  identification 
numbers,  especially  when  that  number 
is  a  social  security  number.  One 
commenter  stated  that  the  preamble  to 
the  proposed  rule  incorrectly 
characterized  31  U.S.C.  7701  as 
providing  a  basis  for  this  requirement. 
Several  commenters  urged  us  to  require 
that  social  security  numbers  be  kept 
confidential,  both  for  privacy  reasons 
and  because  State  regulatory  authonticfs 
would  have  a  difficult  time  convincing 
people  to  divulge  their  social  security 
numbers  on  an  application  that  is  open 
to  public  inspection  and  review. 
Another  commenter  said  the  Social 
Security  Administration  does  not  allow 
social  security  numbers  to  be  used  for 
this  purpose. 

We  disagree  with  the  commenters' 
assertions  that  we  lack  the  authority  to 
require  submission  of  taxpayer 
identification  or  social  security 
numbers.  The  Debt  Collection 
Improvement  Act  of  1996  revised  31 
U.S.C.  7701  to  read- 
Sec.  7701.  Taxpayer  Identifying  Number 

(a)  In  this  section — 

***** 

(2)  "taxpayer  identrfving  number"  means 
the  identif\ing  number  required  under 
section  6109  of  the  Internal  Revenue  Code  of 
1986  (26  U.S.C.  6109). 

***** 

(c)(1)  The  head  of  each  Federal  agency 
shall  require  each  person  doing  business 
with  that  agency  to  furnish  to  that  agency 
such  person's  taxpayer  identifying  number. 

(2)  For  purposes  of  this  subsection,  a 
person  shall  be  considered  to  be  doing 
business  with  a  Federal  agency  if  the  person 
is — 
***** 

(B)  an  applicant  for.  or  recipient  of,  a 
Federal  license,  permit,  right-of-way,  grant, 
or  benefit  payment  administered  by  the 
agency  or  insurance  administered  by  the 

dgencv; 

***** 

(D)  as.sessed  a  fine,  fee,  royalty  or  penalty 
bv  the  agencv.  *    *    • 

Persons  who  apply  for  or  receive 
permits  for  which  we  are  the  regulatorv 
authoritv  lie  within  the  scope  of  31 
U.S.C.  7'701(c)(2)(B)  because  those 
permits  are  Federal  permits. 
Furthermore,  under  30  CFR  773.17(g). 


all  SMCKA  permittees  have  an 
obligation  to  ensure  payment  of  the 
Federal  reclamation  fees  required  under 
30  CFR  part  870.  Therefore,  all  permit 
applicants  and  permittees  under  both 
State  and  Federal  regulatory  programs 
approved  under  SMCRA  lie  within  the 
scope  of  31  U.S.C.  7701(c)(2)(D). 
Operators  of  coal  mining  operations  lie 
within  the  scope  of  31  U.S.C. 
7701(c)(2)(D)  because  section  402  of 
SMCRA  and  30  CFR  part  870  provide 
that  those  operators  have  an  obligation 
to  pay  Federal  reclamation  fees.  Hence, 
cjperators,  permit  applicants,  and 
permittees  for  surface  coal  mining 
operations  under  both  State  and  Federal 
regulatory  programs  under  SMCRA  are 
subject  to  31  use.  7701(c)(1).  which 
requires  submission  of  a  taxpayer 
identifying  number.  To  ensure 
consistency  with  31  U.S.C.  7701(c).  we 
have  modified  final  §§  778.11  and 
778.12  to  provide  that  the  application 
need  only  include  taxpayer 
identification  numbers  for  permit 
applicants,  permittees,  and  operators. 

The  Internal  Revenue  Code  specifies 
that  'the  identifying  number  of  an 
individual  (or  his  estate)  shall  be  such 
individual  s  social  security  account 
number  "  26  U.S.C.  6109(a).  See  also  26 
use.  6109(d).  which  restates  this 
requirement.  As  noted  in  the  preamble 
of  the  proposed  rule,  a  taxpayer 
identification  number  means  an 
employer  identification  number  for 
businesses  and  a  social  security  number 
for  individuals.  63  FR  70605-06. 
December  21.  1998. 

With  respect  to  privacy  concerns,  we 
note  that,  under  the  previous  rules, 
many  individuals  voluntarily  supplied 
their  social  security  numbers  to 
regulatory  authorities  to  ensure  that 
they  would  not  be  confused  with  other 
individuals  who  have  the  same  name.  In 
ddditicm,  when  we  made  on-line  access 
to  AVS  available  to  the  general  public, 
we  modified  the  system  to  ensure  that 
only  regulatory  authorities  are  able  to 
view  social  security  numbers  when 
accessing  AVS  via  the  Internet. 

Several  commenters  requested        f 
clarification  on  how  to  address 
■foreigners  who  serve  as  directors  of 
U.S.  companies  who  mav  not  have 
social  security  numbers."  One 
commentex  asked  if  social  security 
numbers  for  individual  owners  or 
controllers  arc  required  if  the 
application  includes  an  employer 
identification  number  for  the  company 
As  discussed  above,  the  final  rule 
requires  taxpayer  identification 
numbers  only  for  the  applicant  or 
permittee  and  the  operator,  not 
individual  directors,  owners,  or 
controllers. 


Another  commenter  stated  that  the 
proposed  rule  confuses  operations, 
which  are  not  legal  entities,  with  the 
legal  entities  which  conduct  them. 
Specifically,  the  commenter  noted  that 
the  entity  conducting  a  mining 
operation  would  have  a  taxpayer 
identification  number,  but  the  operation 
itself  would  not.  We  acknowledge  that 
the  wording  of  both  the  previous  and 
proposed  provisions  was  ambiguous. 
The  final  rule  at  §  778,12(c)(2) 
eliminates  this  ambiguity  by  clearly 
specifying  that  the  application  must 
include  the  taxpayer  identification 
numbers  for  the  permittee  and  operator. 

Comments  on  Proposed  §  778.13(c) 

One  commenter  opposed  requiring 
the  same  information  from  both 
applicants  and  their  owners  and 
controllers.  The  commenter  asserted 
that  identification  of  the  owners  and 
controllers  of  an  applicant  is  sufficient 
to  determine  permit  eligibility  should 
the  ciurent  applicant  have  an  unabated 
violation.  As  previously  discussed,  we 
use  the  application  information 
concerning  owners  and  controllers  for 
purposes  other  than  determining  permit 
eligibility  under  §§  773.12  through 
773.14  of  this  rule  and  section  510(c)  of 
the  Act. 

One  commenter  suggested  that 
proposed  §  778.13(c)(l)(iii)  be  revised  to 
require  that  a  person's  date  of  departure 
be  included  at  the  time  the  application 
is  submitted,  instead  of  only  when  a 
cessation  order  is  issued.  We  are  not 
adopting  this  suggestion  because  the 
departure  would  not  have  occurred  at 
the  time  of  permit  application. 
However,  we  are  adopting  a  new 
provision  at  §  774.12(c)  to  require  that 
additions,  departures,  or  changes  in  the 
position  of  any  person  identified  in 
§  778.11(c)  be  reported  to  the 
appropriate  regulatory  authority  within 
60  days  of  the  change.  Routine  updates, 
including  departure  dates,  may  be 
reported  as  soon  as  a  change  occurs. 

Proposed  §  778.13(c)(2)  would  have 
limited  the  information  required  from 
publicly  traded  corporations.  One 
commenter  supported  the  proposed 
provision.  Other  commenters  opposed 
any  reduction  in  the  information 
required  from  publicly  held 
corporations  because  this  information 
would  allow  for  a  more  thorough 
review.  After  further  analysis,  we  are 
not  adopting  the  proposed  rule  because 
we  could  not  find  sufficient  support  in 
the  Act  for  differential  treatment  of 
publiclv  traded  corporations.  Under  the 
final  rule,  corporate  applicants  are 
subject  to  the  same  information 
disclosure  requirements  regardless  of 
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whether  the  corporation  is  privately 
held  or  publicly  traded. 

One  commenter  noted  that  the  list  of 
persons  for  whom  information  must  be 
submitted  in  a  permit  application  differs 
from  the  list  of  persons  in  the  proposed 
ownership  and  control  definitions.  We 
did  not  intend  these  lists  to  be  identical. 
Section  507(b)(4)  of  the  Act,  30  U.S.C. 
1257(b)(4),  requires  permit  application 
information  concerning  certain  persons 
even  if  they  are  not  owners  or 
controllers  under  our  final  definitions  of 
"oivn,  owTxer,  or  ownership"  and 
"control  or  controller." 

Another  commenter  asked  why 
proposed  §  778,13(c)(3){v)  required 
identification  of  entities  that  ov^rn 
between  10  and  50  percent  of  the  stock 
of  a  corporation  since  these 
stockholders  are  not  necessarily  owners 
or  controllers.  Like  the  previous  and 
proposed  rules,  final  §  778.11(c)(4) 
includes  this  requirement  because 
section  507(b)(4)  of  SMCRA,  30  U.S.C. 
1257(b)(4),  mandates  the  collection  of 
this  information. 

Numerous  commenters  said  that  we 
should  revise  proposed  §  778.13(c)(3)(v) 
to  limit  its  scope  to  persons  who 
directly  own  the  applicant  itself,  rather 
than  including  persons  farther 
upstream,  such  as  a  person  who  owns 
the  owner  of  the  applicant.  We  are  not 
adopting  this  suggestion.  The  ownership 
information  we  require  under 
§  778.11(c)(4),  the  final  rule's 
counterpart  to  the  proposed  provision, 
may  be  useful,  for  example,  in  assessing 
permit  application  accuracy  and 
completeness,  in  identifying  persons 
subject  to  the  permanent  permit  block 
sanction  under  section  510(c)  of  the  Act, 
or  other  enforcement  actions,  and  future 
permit  eligibility  determinations. 

Several  commenters  suggested  that 
the  final  rule  should  include  a  dilution 
formula  to  determine  the  percentage  of 
ownership  for  "upstream"  ovtraers  and 
minimize  the  information  collection 
burden  by  restricting  reporting 
requirements  to  persons  who  actually 
own  10  percent  or  more  of  the  applicant 
after  application  of  the  formula.  We 
asked  for  input  on  the  dilution  formula 
concept  during  the  public  outreach 
preceding  the  development  of  our 
proposed  rule.  Since  we  received  little 
support  for  this  concept,  we  did  not 
propose  a  formula.  The  commenters 
presented  no  new  arguments  in  favor  of 
this  concept.  Therefore,  we  are  not 
adopting  their  suggestion.  Final 
§  778.11(c)(4)  requires  information 
concerning  all  persons  who  own  10  to 
50  percent  of  an  applicant.  If  a  person 
owns  an  entity,  that  person  also  owns 
all  entities  owned  by  the  first  entity. 


One  commenter  opposed  "any  effort 
to  restrict  responsibility  for  owners  of 
operations  to  [those  who  have]  more 
than  10  percent  ownership.  "  Ten 
percent  ownership  is  the  information 
reporting  threshold  established  bv 
section  507(b)(4)  of  the  Act.  However,  if 
a  person  owning  less  than  10  percent  of 
an  entity  is  nonetheless  a  controller  of 
that  entity  under  the  definition  of 
"control  or  controller"  in  final  §  701.5, 
final  §  778.11  requires  that  an  applicant 
report  information  pertaining  to  that 
person  as  well. 

Comments  on  Proposed  §  778.13(d) 

Proposed  §  778.13(d)  would  have 
provided  that  an  applicant  need  not 
report  the  identity  of  any  corporate 
owner  not  licensed  to  do  business  in 
any  State  or  territory  of  the  United 
States.  One  commenter  expressed 
support  for  the  proposed  provision  on 
the  basis  that  it  would  eliminate 
unnecessary  information  in  AVS.  The 
commenter  also  asked  if  these  entities 
would  be  removed  from  AVS  once  a 
final  rule  is  adopted,  and  if  not,  would 
they  be  considered  in  permit  eligibilitv 
determinations.  After  further  analysis, 
we  are  not  adopting  the  proposed  rule 
because  the  Act  provides  little  if  any 
support  for  excluding  this  information. 
In  addition,  adopting  the  proposed 
exclusion  would  compromise  the 
accuracy  and  completeness  of 
information  in  AVS. 

Comments  on  Proposed  §  778.13(g) 

One  commenter  expressed  support  for 
eliminating  the  requirement  to  provide 
the  date  of  issuance  for  the  MSH.A 
identification  number.  We  are 
eliminating  this  requirement  as 
proposed. 

Comments  on  Proposed  §  778.13(h)  and 
(i) 

Two  commenters  requested  that  the 
timeframes  in  proposed  §  778.13(h)  and 
(i)  be  extended  from  30  to  90  days 
because  of  the  extensive  research 
needed  to  document  the  name  and 
address  of  each  legal  or  equitable  owner 
of  record  within  and  adjacent  to  the 
proposed  permit  area.  Since  neither  the 
previous  regulations  nor  the  proposed 
rules  contained  any  timeframes  for 
preparation  of  a  permit  application,  we 
are  not  adopting  this  suggestion. 

Comments  on  Proposed  §  778.1 3(m) 

Proposed  §  778.13(m)  would  have 
required  that,  before  permit  approval, 
the  persons  who  will  engage  in  or  carrv 
out  surface  coal  mining  operations  as 
owners  or  controllers  of  the  proposed 
operation  must  certify  that  they  have  the 
ability  to  control  the  operation  and  that 


they  are  under  the  jurisdiction  of  the 
Secretary  for  the  purposes  of 
compliance  with  the  terms  and 
conditions  of  the  permit  and  the 
requirements  of  the  regulatory  program. 

Numerous  commenters  opposed  this 
proposal,  especially  its  application  to  all 
owners  and  controllers.  In  response  to 
these  comments.  §  778.11(d)  of  this  final 
rule  requires  only  that  the  natural 
person  with  the  greatest  level  of 
effective  control  over  the  entire 
proposed  surface  coal  mining  operation 
submit  a  certification  in  the  application, 
under  oath,  that  he  or  she  controls  the 
proposed  operation.  Identifying  this 
person  is  of  greater  value  than  requiring 
that  all  owners  and  controllers  certif\-  as 
to  their  ability  to  control  the  proposed 
surface  coal  mining  operation.  Everv 
surface  coal  mining  operation  should 
have  one  individual  who  is  responsible 
for  everything  that  occurs  with  respect 
to  that  operation.  We  anticipate  that  this 
individual  normally  will  be  the 
president  of  the  applicant  or  a  person 
who  holds  an  equivalent  office. 
However,  depending  on  the 
circumstances,  the  individual  may  be 
someone  else. 

Many  commenters  also  opposed 
proposed  §  778.13(m)  because  it 
appeared  to  ascribe  personal  liability  for 
compliance  to  the  person  providing  the 
certification.  One  commenter  expressed 
concern  that  the  certification  would 
ser\e  as  a  personal  guarantee  of  the 
permittee's  obligations.  The  commenter 
questioned  the  legal  basis  for 
demanding  such  a  guarantee  as  a 
prerequisite  for  permit  issuance. 
Another  commenter  argued  that  the 
certification  provision  improperly 
assigned  the  responsibilities  of  the 
applicant  or  permittee  to  the  owner  or 
controller. 

We  are  not  adopting  that  part  of 
proposed  §  778.13(m)  that  would  have 
required  owners  and  controllf^rs  to 
certify  that  they  were  subject  to  the 
jurisdiction  of  the  Secretary  of  the 
Interior.  This  portion  (jf  the  proposed 
rule  was  related  to  proposed  §  773.1 7()). 
which  would  have  assigned  joint  and 
several  liability  for  compliance  to  all 
owners  and  controllers  and  made  thorn 
subject  to  the  Secretary's  jurisdiction. 
However,  as  discussed  elsewhere  in  this 
preamble,  we  decided  not  to  adopt  that 
provision.  Therefore,  the  final  rule  does 
not  ascribe  any  personal  liahilitv  to  the 
person  who  provides  the  certification. 
That  person's  liability  is  limited  to 
whatever  liabilit\  the  person  already 
has  under  other  pro\'isions  of  law  or 
regulation,  such  as  the  individual  civil 
penalty  provisions  of  30  CFR  part  846 
and  corporate  and  common  law 
governing  personal  liability  for  the 
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applicant's  actions  or  inaction.  Wo 
acknowledge  that  certification  cannot 
e.xpand  the  Secretar\-'s  jun.sdiction 
bevond  the  limits  established  by  the 
Act. 

Several  commenters  argued  that  the 
certification  should  be  required  at  the 
time  that  a  violation  occurs,  rather  than 
at  the  time  of  application  for  a  permit 
We  disagree.  A  regulator,'  authoritv 
needs  this  information  at  the  time  of 
application  so  that  it  is  readily  available 
when  a  violation  occurs.  Applicants  are 
generallv  more  willing  to  identify 
owners  and  controllers  than  are 
permittees  in  violation. 

One  commenter  found  the 
certification  provision  confusing 
because,  according  to  the  commenter, 
proposed  ^§  773.17(i),  773.22,  and 
773.25  use  the  terms  "owner  "  and 
"controller  "  in  an  inconsistent  manner 
and  establish  three  different  standards 
of  ownership  and  control,  in  addition  to 
the  definitions  of  those  terms  proposed 
at  §  778.5.  We  disagree  with  the 
commenters  characterization  of  the 
proposed  rule  (and,  by  extension,  this 
final  rule).  In  §701  5  of  this  final  rule, 
we  define  "own.  owner,  or  owTiprs/i/p" 
and  "control OT  controller"  These 
definitions  establish  the  standards  for 
ownership  and  control  that  apply 
throughout  relevant  portions  of  the  final 
rule,  even  as  similar  definitions  of 
similar  terms  applied  throughout 
relevant  portions  of  the  proposed  rule 
We  find  no  inconsistencies  in  the  use  of 
these  terms  in  our  rules  nor  do  our  rules 
differ  in  terms  of  the  standards  for 
ownership  and  control. 

Commenters  asserted  that  the  final 
rule  must  include  a  provision  for 
decertification  to  ensure  that  a  certified 
controller  who  leaves  an  operation 
would  not  remain  subject  to  the  permit 
block,  sanction  for  violations  associated 
with  an  operation  over  which  he  or  she 
no  longer  has  control.  We  see  no  need 
to  add  the  requested  provision.  Under 
final  §  774.12(cl.  a  permittee  must 
update  the  permit  within  60  days  of  the 
date  that  the  person  certified  under  final 
§778.n(d)  leaves  or  changes  positions. 
And  under  final  §  774.11(a),  the 
regulatory  authority  must  enter  the 
updated  information  into  AVS  within 
30  days  of  the  date  that  the  permittee 
submits  it.  These  provisions  should 
adequatelv  address  the  situation  about 
which  the  commenter  expressed 
concern.  Further,  any  owner  or 
controller,  including  a  certifying 
controller,  may  use  the  challenge 
procedures  at  final  *?§  773.25  through 
773.27  to  challenge  any  ownership  or 
control  listing  or  finding  which  they 
believe  to  be  in  error. 


Several  commenters  expressed 
concern  that  certification  would  lead  to 
penalties  for  "honest  mistakes,  innocent 
omissions,  and  possibly  even  deliberate 
actions  that  have  absolutely  no  impact 
on  the  environment."  This  comment 
overlooks  the  fact  that,  under  the  permit 
fligibilitv  provisions  of  section  510(c)  of 
the  Act.  the  operative  question  is 
whether  those  mistakes,  omissions,  or 
lieliberate  actions  resulted  in  a  violation 
that  has  not  been  abated  or  corrected  or 
is  not  in  the  process  of  being  abated  or 
corrected.  The  reasons  for  those 
violations  do  not  matter  in  this  context. 

One  commenter  stated  that  there  is  no 
need  for  certification  if  all  officers  are 
deemed  controllers.  Neither  the 
proposed  nor  the  final  rules  classify  all 
officers  as  deemed  controllers.  Instead, 
thev  list  officers  as  an  example  of 
persons  who  may  be  controllers 
depending  upon  the  extent  to  which 
thev  direct  or  influence  the  operation. 
See  the  definition  of  "control  or 
controller"  in  §  701.5  of  this  final  rule. 

A  commenter  stated  that  the 
certification  requirement  causes 
uncertaintv  "when  linking  the  applicant 
to  the  outstanding  violations  of  its 
controllers."  We  disagree.  This 
rulemaking  is  consistent  with  the  Ai'M4 
v.  DOI I  decision  in  that  the  unabated 
or  uncorrected  violations  of  the  owners 
and  controllers  of  an  applicant  in  no 
way  obstruct  the  applicant's  ability  to 
obtain  a  permit.  The  certification 
requirement  for  the  natural  person  with 
the  greatest  level  of  effective  control 
over  the  entire  proposed  surface  coal 
mining  operation  is  an  application 
information  rc^quirement.  It  is 
independent  of  the  determination  of 
permit  eligibility  for  an  applicant. 

Comments  on  Proposed  §  778.13(o) 

Several  commenters  supported 
adoption  of  proposed  §  778.13(o),  which 
provided  that  a  permit  applicant  may 
certify  that  information  already  in  AVS 
is  accurate  and  complete,  either  in 
whole  or  in  part,  instead  of  resubmitting 
*the  information  for  each  new 
application.  The  commenters  said  the 
provision  would  reduce  the  burden  on 
both  the  applicant  and  the  regulator*- 
authority.  For  this  reason,  we  are 
adopting  the  proposed  provision  as  final 
§  778.9(a)  in  this  rule. 

One  commenter  objected  to  proposed 
§  778.13(o)  on  the  basis  that  it  shifted 
the  responsibility  for  submitting 
accurate  and  complete  information  from 
the  applicant  to  the  regulatorv'  authority. 
We  disagree.  Both  the  proposed  and 
final  rules  clearly  provide  that  the 
applicant  must  certify'  that  the 
information  in  AVS  is  accurate  and 
complete. 


The  same  commenter  also  argued  that 
paper  records  are  needed  to  facilitate 
public  review.  Again,  we  disagree.  The 
public  has  access  to  AVS.  so  the  lack  of 
paper  records  should  not  foreclose  the 
opportunity  for  the  public  to  review 
electronic  records  or  to  obtain  printouts 
of  those  records. 

Another  commenter  suggested  that,  in 
the  case  of  a  corporate  applicant,  one 
official  should  be  able  to  certify'  that 
AVS  information  is  accurate  and 
complete.  The  proposed  and  final  rules 
do  not  differentiate  between  corporate 
and  other  applicants.  In  both  cases,  the 
rules  require  that  an  applicant  certify' 
that  the  information  in  AVS  is  accurate 
and  complete.  If  corporate  bylaws  allow 
one  official  to  provide  this  certification 
for  the  corporation,  then  only  that 
official's  certification  is  required  with 
respect  to  AVS  information. 

Comments  on  Proposed  §  778.13(p) 

Numerous  commenters  supported 
adoption  of  proposed  §778.13(p),  which 
provided  that  regulatory  authorities  may 
establish  a  central  file  to  house  identity 
information  instead  of  keeping 
duplicate  information  in  each 
application  or  permit  file.  We  are 
adopting  the  proposed  provision  as  final 
§  778.9  in  this  rule. 

One  commenter  suggested  that  the 
applicant  should  be  responsible  for 
creating  a  central  file  and  submitting  it 
to  the  regulatory  authority  for  review 
and  approval.  The  commenter  said  that 
after  this  approval  an  applicant  would 
no  longer  be  required  to  submit  the 
same  information  with  each  application. 
In  keeping  with  the  principles  of  State 
primacy,  both  the  proposed  and  final 
rules  allow  the  regulatory  authority  to 
decide  whether  and  how  to  establish  a 
central  file.  We  do  not  see  any  merit  in 
restricting  regulatory  authority 
flexibility  by  mandating  a  particular 
method  in  this  final  rule.  However, 
creation  of  a  central  file  does  not  relieve 
an  applicant  of  the  responsibility,  as  a 
part  of  each  application,  to  either  certify 
that  the  information  in  AVS  is  accurate 
and  complete  or  update  that  information 
as  needed,  as  required  by  §  778.9(a)  of 
this  final  rule. 

Another  commenter  expressed 
concern  that  State  regulatory  authorities 
are  not  as  diligent  as  the  AVS  Office 
when  it  comes  to  maintaining  the 
accuracy  of  the  records  in  their  systems. 
The  commenter  stated  that  industry 
must  not  be  held  responsible  for 
information  in  State  files  that  is  not  as 
current  as  the  information  in  AVS.  This 
comment  lies  beyond  the  scope  of  this 
rulemaking.  In  taking  actions  under  this 
final  rule,  we  will  rely  upon  the  most 
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current  and  accurate  information 

available. 


U.  Section  778.14— Violation 
Information 

The  regulations  we  adopt  from 
proposed  §  778.14  are  found  at  final 
§778.14. 

At  the  begiiming  of  section  Vl.T.  of 
this  preamble,  we  provide  a  summary  of 
the  history  of — and,  in  part,  the 
rationale  for — the  provisions  described 
in  §§  778.9,  778.11,  778.12,  and  778.13 
of  this  final  rule.  That  discussion  also 
applies  to  the  provisions  we  are 
adopting  in  final  §  778.14. 

Tne  permit  application  information 
requirements  at  proposed  §  778.14 
appear  in  modified  form  in  final 
§  778.14,  with  the  exception  of  proposed 
§  778.14(d),  which  we  are  adopting  as 
final  §  778.9(d).  In  general,  the  final  rule 
differs  from  both  the  previous  and 
proposed  rules  in  that  this  final  rule 
reflects  greater  use  of  plain  language 
principles  and  clarifies  that  the 
violation  and  other  information 
requirements  of  §  778.14  pertinent  to  a 
permit  applicant  also  apply  to  the 
operator  of  a  proposed  surface  coal 
mining  operation. 

Changes  From  Previous  §  778.14 

In  addition  to  the  general  changes 
described  above,  final  §  778.14  differs 
substantively  from  previous  §  778.14  in 
the  following  respects. 

•  In  final  §  778.14(a)(2),  we  are 
limiting  the  reporting  of  past  bond 
forfeitures  to  those  that  occurred  in  the 
five-year  period  preceding  the  date  of 
submission  of  the  application.  Section 
507(b)(5)  of  the  Act,  30  U.S.C. 
1257(b)(5),  requires  this  information 
only  for  that  period  and  we  see  no 
compelling  reason  to  require  data  from 
prior  years  as  part  of  this  rule. 

•  In  final  §  778.14(h)(1).  we  are 
eliminating  the  requirement  at  previous 
§  778.14(b)(1)  to  submit  dates  of  permit 
issuance.  Providing  the  permit  nimaber 
and  the  name  of  the  regulatory  authority 
that  issued  the  permit  is  sufficient  to 
identify  permits  that  have  been 
suspended  or  revoked  or  for  which  a 
bond  has  been  forfeited. 

•  In  final  §  778.14(c)(1),  as  proposed, 
we  are  eliminating  the  requirement  for 
submission  of  the  date  an  MSHA 
identification  number  was  issued.  We 
find  this  information  to  be  of  no 
practical  value  for  SMCRA 
implementation  purposes. 

•  In  final  §  778.14(c)(2),  we  are 
adding  a  requirement  for  submission  of 
the  identification  number  for  each 
violation  notice.  The  previous  rule 
implied  this  requirement,  but.  because 
of  the  importance  of  the  violation  notice 


identification  number  for  tracking 
purposes,  we  decided  to  include  an 
express  requirement  in  the  final  rule. 

•  In  finaJ  §  778.14(c)(8).  we  are  no 
longer  requiring  that  applicants  submit 
information  about  the  actions  being 
taken  to  abate  all  violations  listed  under 
paragraph  (c).  Instead,  we  are  limiting 
this  requirement  to  violations  not 
covered  by  the  certification  provision  of 
paragraph  (c)(7).  That  paragraph,  like 
previous  paragraph  (c),  allows  an 
applicant  to  certify  that,  for  violations 
included  in  notices  of  violation  issued 
under  §  843.12  or  a  State  program 
equivalent,  the  violation  is  being  abated 
to  the  satisfaction  of  the  agency  with 
jurisdiction  over  the  violation,  provided 
that  the  abatement  period  has  not 
expired.  There  is  no  reason  to  require  a 
description  of  corrective  actions  for 
violations  covered  by  the  certification 
since,  in  the  absence  of  information  to 
the  contrary,  the  certification  alone 
satisfies  the  eligibility  requirements  for 
a  provisionally  issued  permit,  as 
specified  in  §  773.14(b)  of  this  final  rule. 

These  changes  are  necessary  or 
appropriate  to  improve  consistency  with 
the  Act  or  other  regulations  or  to 
respond  to  commenters'  concerns  about 
both  the  adequacy  and  extent  of  the 
information  required  under  this  section. 

With  the  exception  of  the  items 
discussed  above  and  in  this  paragraph, 
final  §  778.14  is  identical,  in  substance, 
to  previous  §  778.14.  New  §  778.9(d) 
consolidates  the  procedurally  identical 
requirements  of  previous  §  778.13(k) 
and  §  778.14(d)  (proposed  as 
§§  778.13(1)  and  778.14(d).  respectively) 
without  making  any  substantive  changes 
to  those  provisions.  As  we  also  indicate 
above  in  section  Vl.T.  of  this  preamble, 
final  §  778.9(d)  specifies  that,  after  an 
application  is  approved  but  before  a 
permit  is  issued,  an  applicant  must 
update,  correct,  or  certify-  that  no  change 
has  occurred  in  the  information 
previously  submitted  under  §§  778.9 
and  778.11  through  778.14. 

The  proposed  rule  would  have 
eliminated  the  requirement  that  an 
applicant  certify  that  violations  are  in 
the  process  of  being  abated.  We  are  not 
adopting  the  proposed  change.  Final 
§  778.14(c)(8)  retains  the  certification 
requirement  because  of  its  utility  in 
determining  whether  an  applicant,  may 
be  eligible  for  a  provisionally  issued 
permit  under  final  §  773.14fb). 

Comments  on  Proposed  §  778.14 

Commenters  asserted  that  we  have 
authority  to  collect  only  the  information 
specified  in  sections  5(57(b)(5)  and 
510(c)  of  the  Act.  30  U.S.C.  1257(b)(5) 
and  30  U.S.C.  1260(c).  Specifically, 
commenters  stated  that  we  must  limit 


the  scope  of  §  778.14(c)  to  include  only 
violations  at  operations  owned  or 
controlled  by  the  permit  applicant  and 
then  only  if  the  violation  notices  were 
received  during  the  three-year  period 
preceding  the  date  of  application,  since 
that  is  the  only  information  that  section 
510(c)  requires.  We  disagree.  As 
discussed  at  length  in  the  preamble  to 
the  1989  version  of  the  rule,  we  have 
ample  authority  under  other  provisions 
of  the  Act  to  adopt  these  regulations. 
See  54  FR  8986-87.  March  2.  1989. 
Section  201(c)(2)  authorizes  the 
Secretary  to  "promulgate  such  rules  and 
regulations  as  may  be  necessary  to  carry 
out  the  purposes  and  provisions  of  this 
Act."  Section  517(b)(1)(E)  requires  that 
a  permittee  "provide  such  other 
information  relative  to  surface  coal 
mining  and  reclamation  operations  as 
the  regulatory  authority  deems 
reasonable  and  necessary."  In  7;i  re: 
Permanent  Surface  Mining  Regulation 
Utigation.  653  F.2d  514.  527  (D.C.  Cir. 
1981).  the  U.S.  Court  of  Appeals  held 
that  the  Act's  explicit  listings  of  permit 
information  were  not  exhaustive  and 
did  not  preclude  the  Secretary  from 
requiring  additional  information  needed 
to  ensure  compliance  with  the  Act.  The 
court  held  that  both  sections  201(c)(2) 
and  501(b)  of  the  Act  provide  adequate 
authority  for  the  Secretary  to  require 
submission  of  additional  information. 
The  court  referenced  and  reaffirmed  that 
holding  in  NMA  v.  DOI  II.  177  F.3d  at 
9.  Because  the  section  510(c)  permit 
block  sanction  applies  on  the  basis  of  all 
outstanding  violations,  not  just 
violations  incurred  during  the  3-year 
period  preceding  the  date  of 
application,  we  need  the  additional 
information  we  require  in  §  778.14  to 
assist  in  making  permit  eligibility 
determinations.  We  also  need  this 
information  to  evaluate  application 
accuracy  and  completeness. 

A  commenter  said  that  proposed 
§  778.14(c)  violates  the  holding  in  NMA 
v.  DOI  II  hy  requiring  submission  of 
violation  information  for  operations  the 
applicant  no  longer  owns  or  controls.  In 
this  final  rule,  we  are  not  adopting  that 
part  of  proposed  §  778.14(c)  that  would 
have  required  information  concerning 
outstanding  violation  notices  received 
for  any  surface  coal  mining  operation 
that  the  applicant  owned  or  controlled. 
In  this  final  rule,  the  requirement 
applies  only  to  unabated  or  uncorrected 
violation  notices  received  in  cormection 
with  surface  coal  mining  and 
reclamation  operations  that  the 
applicant  or  operator  owns  or  controls 
at  the  time  an  application  is  submitted. 
However,  section  510(c)  of  SMCRA 
expressly  requires  applicants  to  list  all 
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violation  notices  received  during  the 
three-vear  period  preceding  the  date  of 
an  apphcation.  This  requirement,  which 
we  are  adopting  as  part  of  final 
§  778.14(c).  must  be  met  regardless  of 
whether  the  applicant  still  owns  or 
controls  the  operations  that  incurred 
those  violations. 

Several  commenters  argued  that  the 
information  requirements  in 
§§  778.14(a)  and  (b)  concerning  permit 
suspensions  and  revocations  and  bond 
forfeitures  from  persons  under  common 
control  with  the  applicant  are 
inconsistent  with  XMA  v.  DOI  I.  The 
commenters  are  mistaken.  Nothing  in 
the  cited  court  decision  prohibits 
collection  of  this  information.  Section 
507(b)(5)  of  SMCRA,  30  U.S.C. 
1257(b)(5),  expressly  requires 
submission  of  'a  brief  explanation  of 
the  facts  involved"  for  permit 
suspensions  and  revocations  and  bond 
forfeitures  experienced  by  "the 
applicant,  any  subsidiary,  affiliate,  or 
persons  controlled  by  or  under  common 
control  with  the  applicant."  Our 
regulations  appropriately  flesh  out  this 
statutory  requirement  by  requiring  only 
the  information  relevant  to  identifying 
the  circumstances  of  a  permit 
suspension,  revocation,  or  bond 
forfeiture  and  their  bearing  on  permit 
eligibility. 

Several  commenters  claimed  that  the 
proposed  rule  was  flawed  because  it 
failed  to  address  the  requirement  in 
section  510(c)  of  SMCRA  to  disclose 
violations  of  other  environmental 
protection  laws  relating  to  air  or  water 
quality.  Commenters  also  stated  that 
noncompliance  with  this  requirement  is 
widespread,  that  inaccurate  and 
incomplete  disclosure  of  this 
information  by  applicants  is  the  rule 
rather  than  the  exception,  that  we  have 
failed  to  enforce  this  provision  for  the 
past  22  years,  and  that  we  have  failed 
to  execute  interagency  agreements 
concerning  the  loading,  listing,  and 
cross-referencing  of  violations  of  State 
and  Federal  air  and  water  laws  by 
surface  coal  mining  operations.  The 
commenters  said  disclosure  of  air  and 
water  quality  violations  should  be  a  part 
of  "other  information  available  to  the 
regulatory  authority"  and  that  OSM  and 
States  should  investigate  the  disclosure 
of  this  information  by  permit  applicants. 

We  disagree  that  the  proposed  rule 
did  not  address  these  types  of 
violations.  Both  proposed  and  final 
§  778.14(c)  require  a  list  of  all  violation 
notices  received  by  an  applicant  during 
the  three-year  period  preceding 
submission  of  an  application  as  well  as 
a  list  of  all  unabated  or  uncorrected 
violation  notices  incurred  by  operations 
the  applicant  or  its  operator  own  or 


control  as  of  the  date  of  application. 
Both  our  previous  regulation  (§  773.5) 
and  this  final  rule  (§  701.5)  define 
"violation  notice"  as  including  these 
types  of  violations.  With  respect  to 
enforcement,  we  acknowledge  that  we 
have  not  been  successful  in  negotiating 
a  formal  agreement  on  a  national  basis 
with  other  agencies  such  as  the 
Environmental  Protection  Agency 
(EPA).  However,  we  do  enter  air  and 
water  quality  violations  into  AVS  when 
we  receive  this  information  from 
appropriate  agencies.  For  example. 
EPAs  Region  111,  which  has 
responsibility  for  compliance  with  the 
Clean  Water  Act  in  the  major  coal 
mining  States  of  northern  Appalachia. 
has  provided  selected  violation 
information  to  us  for  the  past  three 
years. 

The  same  commenters  suggested  that 
we  define  the  phrase  "other  information 
available"  as  used  in  section  510(c)  of 
the  Act  to  include  any  violations  of  air 
or  water  quality  laws  related  to  mining 
operations  owned  or  controlled  by  the 
applicant.  The  commenters  also  stated 
that  regulatory  authorities  should 
contact  Federal  and  State  agencies  in 
other  States  to  determine  compliance 
with  air  and  water  quality  laws;  that  we 
should  require  State  regulatory 
authorities  to  maintain  data  in  AVS  of 
all  violations  of  air  or  water  quality  laws 
related  to  mining  operations;  that  we 
should  maintain  a  current  database  in 
AVS  for  violations  incurred  under 
Federally  approved  State  air  and  water 
quality  programs;  and  that  each 
permitting  agency  should  be  required  to 
withhold  permit  issuance  pending  a 
demonstration  of  compliance  with  air 
and  water  quality  protection 
requirements,  as  required  under  section 
510(c)  of  the  Act. 

To  the  extent  that  reliable  information 
readily  available  to  the  regulatory 
authority  indicates  that  the  applicant  is 
in  violation  of  air  or  water  quality 
requirements,  we  agree  that  section 
510(c)  of  the  Act  requires  that  the 
permit  be  withheld.  However,  this 
obligation  is  limited  to  violations 
meeting  our  definition  of  violation  in 
§  701.5  of  this  rule;  i.e.,  the  agency  with 
jurisdiction  over  air  or  water  quality 
must  have  provided  the  offending  party 
with  written  notification  of  the  failure  to 
comply.  This  limitation  is  consistent 
with  the  reference  in  section  510(c)  to 
"notices  of  violation  *    *   *  incurred  by 
the  applicant."  Section  510(c)  requires 
use  of  both  the  violation  schedule 
submitted  with  the  application  and 
"other  information  available  to  the 
regulatory  authority"  to  determine 
permit  eligibility  We  decline  to  adopt 
the  commenters'  suggestions  regarding 


application  of  the  "other  information 
available"  phrase  because  we  do 
interpret  that  phrase  as  requiring  only 
that  regulatory  authorities  use  all 
reliable  information  readily  available  to 
them  in  a  useable  form.  It  does  not  mean 
that  they  must  actively  seek  out  all 
potential  sources  of  information 
concerning  air  and  water  quality 
violations.  Furthermore,  we  have  no 
control  over  the  availability  of  air  and 
water  quality  violation  information, 
which,  in  our  experience,  other  agencies 
may  be  reluctant  to  provide,  either  at  all 
or  in  the  form  and  detail  needed  for 
accurate  permit  eligibility 
determinations  under  section  510(c).  As 
discussed  above,  although  we  have  not 
been  successful  in  negotiating  national 
agreements  for  AVS  data  entry,  we  do 
have  an  arrangement  with  EPA  Region 
III  whereby  we  enter  air  and  water 
quality  violation  information  into  AVS 
when  EPA  determines  that  it  is 
appropriate  to  do  so.  States  are  free  to 
negotiate  separate  information  exchange 
agreements  with  otlier  agencies,  and  we 
encourage  them  to  do  so. 

In  any  case,  imder  section  510(c)  of 
the  Act  and  this  final  rule,  the  applicant 
has  the  responsibility  to  include  all 
violations  of  air  or  water  quality  laws 
and  regulations  in  the  violation 
schedule  submitted  with  the 
application.  The  regulatory  authority 
must  consider  the  information  in  the 
schedule  when  making  permit  eligibility 
determinations. 

Several  commenters  expressed 
support  for  the  proposed  elimination  of 
the  provision  in  §  778.14(c)  that  requires 
the  appUcant  to  certify  that  any 
violation  in  a  notice  of  violation  for 
which  the  abatement  period  has  not 
expired  is  being  corrected  to  the 
satisfaction  of  the  agency' with 
jurisdiction  over  the  violation.  Upon 
further  analysis,  we  decided  to  retain 
the  certification  requirement,  which 
appears  in  §  778.14(c)(8)  of  this  final 
rule.  In  the  absence  of  evidence  to  the 
contrary,  an  applicant's  certification 
that  a  violation  is  being  abated  satisfies 
the  requirement  of  section  510(c)  that  an 
applicant  submit  proof  that  a  violation 
"has  been  or  is  in  the  process  of  being 
corrected  to  the  satisfaction  of  the 
regulatory  authority,  department,  or 
agency  which  has  jurisdiction  over  such 
violation."  Hence,  certification  is  a 
useful  tool  in  determining  whether  an 
applicant  may  be  eligible  for  a 
provisionally  issued  permit  under  final 
§  773.14(b). 

A  commenter  suggested  that  violation 
information  required  from  applicants 
should  also  include  all  outstanding 
violation  notices  for  any  entity  who 
owns  or  controls  the  applicant  and  who 


is  owned  or  controlled  by  the  applicant 
or  its  owners  and  controllers.  The 
commenter  stated  that,  while  some  of 
this  information  cannot  be  used  to 
determine  permit  eligibility,  it  could  be 
used  for  other  enforcement  pturposes. 
We  decline  to  adopt  the  conunenter's 
suggestion.  Our  final  rule  closely 
resembles  the  information  requirements 
of  sections  507(b)(5)  and  510(c)  of  the 
Act,  30  U.S.C.  1257(b)(5)  and  1260(c), 
respectively,  with  the  addition  of  a 
requirement  to  provide  information 
concerning  all  unabated  or  uncorrected 
violation  notices  received  in  connection 
with  any  operation  that  the  applicant  or 
its  operator  owns  or  controls.  The  latter 
information  is  the  most  relevant  for 
determining  permit  eligibility  imder 
section  510(c)  of  the  Act.  We  do  not 
believe  that  there  is  sufficient 
justification  for  requiring  the  additional 
information  sought  by  the  commenter 
simply  because  it  might  be  useful  for 
unspecified  "other  enforcement 
purposes." 

Several  commenters  said  that  the 
controller  of  a  violation  should  mean 
the  person  who  did  not  abate  the 
violation,  not  the  person  who  created  it. 
We  disagree.  The  person  who  caused,  or 
was  initially  cited  for,  the  violation  and 
any  persons  who  subsequently  had  the 
authority  to  correct  the  violation  are 
collectively  responsible  for  abating  or 
correcting  the  violation,  unless 
otherwise  provided  for  by  the  Act,  its 
implementing  regulations,  or 
established  principles  of  business  law. 

Several  commenters  asserted  that  the 
language  in  proposed  §  778.14(c)  is  not 
consistent  with  section  507(b)(5)  of 
SMCRA.  The  primary  statutory 
authority  for  the  previous,  proposed  and 
final  versions  of  §  778.14(c)  is  a 
combination  of  sections  201(c)(2)  and 
510(c)  of  the  Act.  Section  507(b)(5)  of 
the  Act  is  the  primary  statutory  basis 
only  for  paragraphs  (a)  and  (b)  of 
§778.14. 

A  few  commenters  suggested  that 
listing  cessation  orders  should  be 
required,  since  a  cessation  order 
suspends  all  or  part  of  the  operation  of 
the  permit.  Both  proposed  and  final 
§  778. 14(c)  require  the  reporting  of  all 
violation  notices,  which  we  define  in 
§  701.5  as  including  cessation  orders. 

Some  commenters  asserted  that  the 
rule  should  require  reporting  of 
violation  notices  received  by  entities  in 
common  control  with  the  applicant.  We 
disagree.  The  "under  common  control" 
provision  applies  only  to  information 
requirements  imder  section  507(b)(5)  of 
the  Act,  30  U.S.C.  1257(b)(5).  Since 
section  507(b)(5)  does  not  require 
reporting  of  violation  notices  received 
by  the  persons  to  whom  it  applies,  the 


corresponding  regulations  in  final 

§§  778.14(a)  and  (b)  also  do  not  include 

this  requirement. 

The  same  commenters  asserted  that 
the  information  required  in  §  778.14 
should  include  both  abated  and 
unabated  violations.  Final  §  778.14(c) 
requires  a  list  of  all  violation  notices, 
both  abated  and  unabated,  that  an 
applicant  or  operator  received  within 
the  three-year  period  preceding  the  date 
of  application.  We  based  this 
requirement  on  section  510(c)  of  the 
Act,  which  includes  a  similar  provision 
regarding  the  applicant.  To  meet  this 
requirement,  an  applicant  must  disclose 
the  abated  and  unabated  violations 
which  it  and  its  operator  received  in  the 
three-year  period  preceding  the  date  of 
an  application. 

V.  Section  842.11 — Federal  Inspections 
and  Monitoring 

We  are  not  adopting  proposed 
§842.11. 

We  originally  proposed  to  revise  30 
CFR  842.11(e)(3)(i)  because  we  believed 
the  provision  was  inconsistent  with  the 
D.C.  Circuit's  decision  in  Nh4A  v.  DOI 
I.  However,  a  closer  examination  found 
no  inconsistency.  The  existing  rule  does 
not  preclude  applicants  from  receiving 
permits  based  on  the  violations  of  their 
owners  or  controllers.  Rather,  it 
precludes  owmers  and  controllers,  when 
they  apply  for  a  permit  of  their  own, 
from  receiving  that  permit  if  there  are 
unabated  or  uncorrected  violations  at 
operations  they  own  or  control. 

A  commenter  suggested  that  we 
should  make  a  corresponding  change  to 
a  similar  provision  in  30  CFR 
840.11(g)(3){i),  which  apphes  to  States. 
(Part  842  governs  only  Federal 
inspections  and  monitoring.)  This 
suggestion  is  now  moot  since  we  are  not 
adopting  the  proposed  rule. 

W.  Section  843.5 — Definitions 

We  proposed  to  remove  §  843.5  from 
our  regulations.  Section  843.5  contained 
two  definitions,  unwarranted  failure  to 
comply  and  willful  violation.  We 
proposed  to  move  the  definition  of 
unwarranted  failure  to  comply  from 
§  843.5  to  §  846.5.  In  addition,  we 
proposed  to  remove  the  definition  of 
willful  violation  from  §§  843.5  and  701.5 
because  we  found  the  definition  of 
willful  violation  to  be  unnecessary  in 
light  of  our  proposed  definition  of 
"willful  or  willfully." 

We  received  no  comments  on  the 
proposed  removal  of  §  843.5.  However, 
since  the  final  rule  uses  the  term 
unwarranted  failure  to  comply  only  in 
§  843.13,  there  is  no  longer  any  need  to 
move  the  definition  of  unwarranted 
failure  to  comply  from  §  843.5.  As  a 


result,  the  final  rule  retains  both  §  843.5 
and  the  existing  definition  of 
unwarranted  failure  to  comply. 

As  proposed,  we  are  removing  the 
definition  of  willful  violation  from 
§§843.5  and  701.5  because  it  is  no 
longer  necessary  in  light  of  our  newly 
adopted  definition  oi"  willful  or 
willfully"  in  §  701.5.  Under  the  final 
rule,  a  "willful  violation"  will  be  an  act 
or  omission  that  meets  the  definitions  of 
"willful  or  willfully"  and  violation  in 
§  701.5.  Section  VI.  A.  of  this  preamble 
discusses  the  comments  that  we 
received  on  the  removal  of  willful 
violation. 

X.  Section  843.11 — Cessation  Orders 

Previous  30  CFR  843.11(g)  required 
that,  within  60  days  of  issuance  of  a 
cessation  order,  we  notify  all  persons 
identified  as  owners  or  controllers 
imder  other  specified  provisions  of  our 
rules.  We  proposed  to  revise  that  rule  to 
make  the  cross-references  consistent 
with  proposed  §§  773.17  and  778.13  and 
to  remove  the  requirement  to  notifj'  the 
persons  involved  that  they  had  been 
identified  as  an  owner  or  controller. 
Under  the  proposed  rule,  we  would  be 
required  only  to  notify  them  that  a 
cessation  order  had  been  issued.  We 
received  no  comments  on  this  proposed 
rule. 

We  are  adopting  the  proposed  rule  in 
revised  form.  Final  §843.1 1(g)  provides 
that,  within  60  days  after  issuing  a 
cessation  order,  we  will  notify  the 
permittee,  the  operator,  and  any  person 
who  has  been  listed  or  identified  bv  the 
applicant,  permittee,  or  OSM  as  an 
owner  or  controller  of  the  operation. 
The  final  rule  replaces  the  previous  and 
proposed  cross-references  concerning 
identification  of  owners  or  controllers 
with  a  cross-reference  to  the  ownership 
and  control  definitions  in  final  §  701.5. 
We  are  making  this  change  because  the 
cross-references  in  the  previous  and 
proposed  rules  included  only  persons 
identified  as  owners  or  controllers  by 
the  permittee.  However,  the  rules  that 
we  are  adopting  today  establish 
procedures  by  which  the  regulatory 
authority  also  may  identih'  and  list 
persons  as  owners  or  controllers.  See 
final  §  774.11(f).  Therefore,  for 
consistency  with  that  rule,  we  are 
replacing  the  previous  and  proposed 
cross-references  with  a  requirement  to 
notif\'  all  persons  who  are  identified  as 
owners  or  controllers,  regardless  of 
whether  they  were  listed  by  an 
applicant  in  an  application, 
subsequently  disclosed  by  the 
permittee,  or  identified  by  the 
regulator^'  authority  as  an  owner  or 
controller  of  the  applicant  or  permittee. 
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y  Section  843.21— Procedures  for 
Impruvidently  Issued  State  Permits 

Background 

We  proposed  minor  amendments  to 
paragraphs  (d)  and  (e)  of  30  CFR  843.21. 
which  sets  forth  our  procedures  for 
taking  Federal  enforcement  action 
concerning  improvidently  issued  State 
permits.  Although  we  did  not  propose 
anv  substantive  changes  to  paragraphs 
(a),  (b).  (c).  and  (f)  of  the  previous  rule, 
we  mcluded  them  in  the  proposed  rule 
to  provide  opportunity  for  public 
comment  on  the  complete  process.  See 
63  FR  70580.  70608. 

After  the  proposal  was  published,  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  issued  its  decision  in  N^L^  v 
DO!  II  In  that  decision,  the  coi-  t 
upheld  our  ability  to  take  remedial 
action  relative  to  improvidently  issued 
State  permits,  but  found  that  our 
previous  regulations  "impinge  on  the 
"primacv"'  afforded  states  under 
SMCRA  insofar  as  they  authorize  OSM 
to  take  remedial  action  against  operators 
holding  valid  state  mining  permits 
without  complying  with  the  procedural 
requirements  set  out  in  section  521(a)  of 
SMCRA.  30  U.S.C.  §  1271(a)."  SMA  v. 
DOIII.  177  F  3d  at  9.  Specifically,  the 
court  ruled  that,  absent  imminent 
danger  or  harm  under  section  521(a)(2) 
of  SMCRA.  we  must  use  the  "specific 
procedures  in  section  521(a)(3)  of 
SMCRA"  when  we  seek  "to  revoke  a 
permit  issued  by  the  state  under  its  state 
plan."  Id  at  9-10.  We  modified  the 
proposed  rule  to  conform  to  the  court's 
decision. 

Section  521(a)(3)  of  the  Act  requires 
the  Secretary  to  take  enforcement  action 
if.  on  the  basis  of  a  Federal  inspection, 
"the  Secretary  or  his  authorized 
representative  determines  that  any 
permittee  is  in  violation  of  any 
requirement  of  this  Act  or  any  permit 
condition  required  by  this  Act  "  When 
taking  enforcement  action  under  this 
section,  the  Secretary  must  issue  a 
notice  of  violation  to  the  permittee  or 
the  permittee's  agent  fi.xing  a  reasonable 
time  for  abatement  of  the  violation  and 
provide  opportunity  for  a  public 
hearing.  Section  521(a)(3)  fiu-ther 
provides  for  issuance  of  a  cessation 
order  if  the  permittee  fails  to  abate  the 
violation  within  the  time  originally 
fixed  or  subsequently  extended. 

Because  section  521(a)(3)  specifies 
that  we  may  only  take  enforcement 
action  on  the  basis  of  a  Federal 
inspection,  one  commenter  ai-gued  that 
the  final  rule  also  must  be  consistent 
with  section  521(a)(1)  of  the  Act.  which 
establishes  the  conditions  under  which 
we  may  conduct  a  Federal  inspection  in 
a  State  with  primacy.  We  agree. 


Therefore,  we  have  revised  the  rule  to 
adopt  the  commenter's 
recommendation,  with  the 
modifications  needed  to  adapt  those 
requirements  and  procedures  to 
situations  that  involve  improvidently 
issued  permits. 

Section  521(a)(1)  of  SMCRA  provides 
that  when  the  .Secretary,  on  the  basis  of 
any  information  available  to  him. 
including  receipt  of  information  from 
any  person,  has  reason  to  believe  that 
any  person  is  in  violation  of  any 
requirement  of  the  Act  or  any  permit 
condition  required  by  the  Act.  the 
Secretary  must  notify  the  State 
regulatory  authority  in  the  State  in 
which  the  violation  exists  and  provide 
the  State  ten  days  to  take  appropriate 
action  to  cause  the  violation  to  be 
corrected  or  to  show  good  cause  for  not 
taking  appropriate  action.  If  the  State 
fails  to  take  appropriate  action  or  show 
good  cause  within  ten  days,  the 
Secretary  must  immediately  order  a 
Federal  inspection  unless  the 
information  available  to  the  Secretary  is 
a  result  of  a  previous  Federed 
inspection.  When  a  Federal  inspection 
under  section  521(a)(1)  results  from 
information  provided  to  the  Secretary 
by  any  person,  the  Secretary  must  notify 
the  person  when  the  inspection  will 
take  place  and  allow  the  person  to 
accompany  the  inspector  during  the 
inspection 

Our  final  rule  includes  inspection 
provisions  and  procedures  analogous  to 
those  in  section  521(a)(1)  of  the  Act  and 
enforcement  provisions  and  procedures 
analogous  to  those  in  section  521(a)(3) 
of  the  Act.  Final  §  843.21(a)  requires 
that  we  provide  the  State  regulatory 
authority  with  a  ten-day  notice  when  we 
have  reason  to  believe  that  a  State 
permit  has  been  improvidently  issued. 
Final  §  843.21(b)  clarifies  the  conditions 
under  which  we  will  consider  a  State 
response  to  a  ten-day  notice 
appropriate.  Final  §  843.21(c)  requires 
that  we  notif\'  the  State  and  the 
permittee  if  we  determine  that  a  State 
response  is  not  appropriate  and  that  a 
Federal  inspection  is  thus  necessary. 
Final  *»  843.2 1(d)  requires  that  we 
conduct  a  Federal  inspection  when  a 
State  response  is  not  appropriate.  It  also 
requires  that,  (m  the  basis  of  that 
inspection  and  other  available 
information,  we  make  a  written  finding 
as  to  whether  the  permit  was 
improvidently  issued.  Final 
4}  843.21(e)(1)  requires  that  we  issue  a 
notice  of  violation  if  we  find  that  the 
permit  has  been  improvidently  issued. 
Final  §  843.21(e)(2)  require.^  that  we 
issue  a  cessation  order  if  the  notice  of 
violation  is  not  abated  in  a  timely 
fashion.  In  both  cases  we  must  provide 


opportunity  for  a  public  hearing  on  the 
notice  or  order.  Final  §  843.21(0  sets 
forth  the  circumstances  under  which  we 
may  terminate  or  vacate  a  notice  of 
violation  or  cessation  order. 

Final  Paragraph  (a):  Initial  Notice 

Under  final  §  843.21(a)(1).  we  will 
issue  an  initial  notice  to  the  State 
regulatory  authority,  if,  on  the  basis  of 
any  information  available  to  us, 
including  information  submitted  by  any 
person,  we  have  reason  to  believe  a 
State-issued  permit  was  improvidently 
issued,  and  the  State  has  failed  to  take 
appropriate  action.  The  initial  notice 
will  state  in  writing  the  reasons  for  our 
belief  that  the  permit  was  improvi<iently 
issued  and  will  request  the  State  to  take 
appropriate  action  under  paragraph  (b) 
of  the  final  rule  within  10  days.  We  will 
serve  the  notice  on  the  State  regulatory 
authority,  the  permittee,  and  any  person 
providing  information  under  paragraph 
(a).  In  response  to  comments  advocating 
greater  public  notice  and  pcirticipation, 
we  added  paragraph  (a)(2)  to  the  final 
rule.  Under  that  paragraph,  we  will  also 
provide  notice  to  the  public  by  posting 
the  initial  notice  at  our  office  closest  to 
the  permit  area  and  on  the  AVS  Office 
Internet  home  page. 

Final  Paragraph  (b):  State  Response 

Final  §  843.21(b)  requires  a  State  to 
respond  to  an  initial  notice  under 
paragraph  (a)  within  10  days  and  to 
demonstrate  in  writing  that:  (1)  the 
permit  was  not  improvidently  issued 
under  §  773.21  or  the  State  regulatory 
program  equivalent;  (2)  the  State  is  in 
compliance  with  the  State  regulatory 
program  equivalents  of  final  §§  773.21 
through  773.23;  or  (3)  the  State  has  good 
cause  for  not  complying  with  the  State 
regulatory  program  equivalents  of 
§§  773.21  through  773.23.  Under  final 
paragraph  (b)(2),  the  State  need  not  have 
completed  action  to  suspend  or  rescind 
an  improvidently  issued  permit  as  long 
as  the  State  has  initiated  and  is  pursuing 
proceedings  consistent  with  §§  773.21 
through  773.23. 

"Good  cause"  under  final  paragraph 
(b)(3)  does  not  include  the  lack  of  State 
program  equivalents  of  §§  773.21 
through  773.23.  A  State  without 
counterpart  regulations  retains  implied 
authority  to  take  remedial  action  on  an 
improvidently  issued  State  permit 
because  of  its  express  authority  to  deny 
permits  in  the  first  instance.  See,  e.g.. 
\MA  v.  DOI II.  177  F.3d  at  9.  Hence, 
this  rule  properly  allows  OSM  to  take 
remedial  action  when  a  State  regulatory 
authority  does  not  take  action  with 
respect  to  an  improvidently  issued  State 
permit. 


Paragraph  (c):  Notice  of  Federal 
Inspection 

Under  final  §  843.21(c),  if  we  find  that 
the  State  has  failed  to  make  the 
demonstration  required  under 
paragraph  (b),  we  must  initiate  a  Federal 
inspection  under  paragraph  (d)  to 
determine  if  the  permit  was 
improvidently  issued  under  the  criteria 
of  §  773.21  or  the  State  regulatory 
program  equivalent.  We  also  must:  (1) 
Issue  a  notice  to  the  State  regulatory 
authority  and  the  permittee  stating  in 
writing  the  reasons  for  our  finding  and 
stating  our  intention  to  initiate  a  Federal 
inspection;  (2)  notify  any  person  who 
provided  information  under  paragraph 
(a)  that  leads  to  a  Federal  inspection 
that  he  or  she  may  accompany  the 
inspector  on  any  inspection  of  the 
minesite;  and  (3)  post  the  notice  at  our 
office  closest  to  the  permit  area  and  on 
the  AVS  Office  Internet  home  page. 

Paragraph  (d):  Federal  Inspection  and 
Written  Finding 

Under  final  §  843.21(d),  no  less  than 
10  days  and  no  more  than  30  days  after 
providing  notice  imder  paragraph  (c), 
we  will  conduct  an  inspection  and  make 
a  wTitten  finding  as  to  whether  the  State 
permit  was  improvidently  issued.  In 
making  that  finding,  we  will  evaluate  all 
available  information,  including 
information  submitted  by  the  State,  the 
permittee,  or  any  other  person.  The 
timeframes  in  this  paragraph  are 
intended  to  allow  for  submission  and 
receipt  of  information  in  response  to  the 
notice  provided  under  paragraph  (c)  and 
investigation  of  complex  ownership  and 
control  relationships  while  still 
ensuring  that  inspections  and  findings 
are  made  in  a  reasonably  prompt 
fashion.  The  Federal  inspection 
required  under  this  paragraph  will  not 
always  involve  an  on-the-ground 
inspection  of  either  the  permit  at  issue 
or  the  minesite  with  which  the  violation 
is  associated  because  some  violations, 
such  as  unpaid  reclamation  fees  or  civil 
penalties,  do  not  constitute  on-the- 
ground  violations.  Thus,  in  many 
instances,  the  inspection  will  consist  of 
an  examination  of  ownership  or  control 
relationships  and  review  of  relevant 
records,  files,  papers  and  the  like. 

To  ensure  that  the  public  has  the 
opportunity  to  review  the  finding, 
paragraph  (d)  of  the  final  rule  requires 
that  we  post  the  finding  at  our  office 
closest  to  the  permit  area  and  on  the 
AVS  Office  Internet  home  page.  In 
addition,  if  we  find  that  the  permit  was 
improvidently  issued,  the  rule  requires 
that  we  issue  a  notice  to  the  State  and 
the  permittee  stating  in  writing  the 
reasons  for  our  finding. 


Final  Paragraph  (e):  Federal 
Enforcement 

If  we  find  that  a  State  permit  was 
improvidently  issued  under  paragraph 
(d),  we  must  initiate  Federal 
enforcement  under  paragraph  (e).  Under 
final  §  843.21(e)(1),  we  must  issue  a 
notice  of  violation  (NOV)  to  the 
permittee  or  the  permittee's  agent 
consistent  with  §  843.12(b),  which 
contains  format  and  content 
requirements  for  Federal  notices  of 
violation.  Among  other  things,  the 
notice  must  be  in  writing  and  must 
specify  a  reasonable  time  for  abatement. 
Final  §843. 21(e)(1)  also  provides 
opportunity  for  a  public  hearing  under 
existing  §§843.15  and  843.16  upon 
issuance  of  an  NOV. 

If  an  NOV  is  not  remedied  within  the 
abatement  period,  final  §  843.21(e)(2) 
requires  us  to  issue  a  cessation  order 
(CO)  consistent  with  §84 3. 11(c),  which 
contains  format  and  content 
requirements  for  cessation  orders. 
Among  other  things,  under  that  rule,  the 
order  must  be  in  writing  and  must 
specify  the  natiire  of  the  condition, 
practice  or  violation  that  resulted  in 
issuance  of  the  order.  Final 
§  843.21(e)(2)  also  provides  opportunity 
for  a  public  hearing  under  §§  843.15  and 
843.16  upon  issuance  of  a  CO.  In 
addition.  43  CFR  4.1160,  etseq.,  allows 
a  permittee  or  any  person  having  an 
interest  which  is  or  may  be  adversely 
affected  by  a  notice  of  violation  or 
cessation  order  issued  under  authority 
of  section  521(a)(3)  to  seek  review  of  the 
notice  and  order,  including  a  public 
hearing. 

The  previous  rule  required  only  that 
we  take  unspecified  "appropriate 
remedial  action,"  which,  the  rule  stated. 
could  include  issuance  of  an  NOV. 
ceasing  mining  by  a  specified  date. 
However,  in  NMA  v.  DOI  II.  the  court 
held  that  our  remedial  action  must  be 
consistent  with  section  521(a)(3)  of  the 
Act.  Therefore,  like  that  section  of  the 
Act,  the  final  rule  requires  issuance  of 
an  NOV,  followed  by  issuance  of  a 
failure-to-abate  CO  if  the  NOV  is  not 
abated  in  a  timely  fashion. 

Final  Paragraph  (f):  Remedies  to  Notice 
of  Violation  or  Cessation  Order 

Final  paragraph  (f)  establishes 
conditions  under  which  we  may  vacate 
or  terminate  an  NOV  or  CO  issued 
under  paragraph  (e).  Except  as 
discussed  below,  it  is  substantively 
identical  to  previous  30  CFR  843.21(e). 
although  we  have  modified  some  of  the 
language  and  terminology  for 
consistency  with  plain  language 
principles  and  other  provisions  of  this 
final  rule.  There  are  two  significant 


changes  from  the  previous  rule.  First, 
since  final  §  843.21(e)  now  provides  for 
the  issuance  of  failure-to-abate  cessation 
orders  as  well  as  notices  of  violation, 
final  §843. 21(f)  applies  to  those  orders, 
not  just  to  NOVs  as  in  the  previous  rule. 
Second,  we  have  added  paragraph 
(f)(2)(v)  and  modified  paragraph 
(f)(2)(iii)  for  consistency  with  the  new 
eligibility  standards  for  provisionally 
issued  permits  under  final  §  773.14(b). 

Final  Paragraph  (g):  No  Civil  Penalty 

Final  paragraph  (g)  is  substantively 
identical  to  previous  30  CFR  843.21(f). 

Provisions  of  Proposed  Rule  That  We 
Did  Not  Adopt 

We  did  not  adopt  the  provisions  of 
proposed  §§  843.21(d)(3)  and  (e)(2) 
pertaining  to  the  submission  of  accurate 
and  complete  information.  Under  the 
proposed  rule,  we  intended  to  allow 
failure  to  submit  accin-ate  and  complete 
information  at  the  time  of  application 
for  a  permit  to  form  the  basis  for  a 
finding  that  a  permit  was  improvidently 
issued  (and  the  subsequent  issuance  of 
an  NOV),  if  disclosure  of  the 
information  would  have  made  the 
applicant  ineligible  to  receive  a  permit. 

However,  upon  further  review,  we 
determined  that  we  have  insufficient 
basis  to  classify  the  failure  to  supply 
permit  application  information  as  a 
violation  in  the  absence  of  any 
underlying  outstanding  enforcement 
action  concerning  the  failure  to  submit 
that  information.  Therefore,  we  are  not 
adopting  the  proposed  revisions. 

Disposition  of  Comments 

Several  commenters  said  that 
proposed  6843.21(d)(3)  was 
unnecessar)'.  That  provision  described 
instances  when  we  would  not  take 
remedial  action  relative  to  an 
improvidently  issued  State  permit. 
Under  the  proposal,  we  would  not  take 
remedial  action  if:  (1)  Any  violation, 
penalty,  or  fee  was  abated  or  paid:  (2) 
an  abatement  plan  or  payment  schedule 
was  entered  into:  (3)  all  inaccurate  or 
incomplete  information  questions  were 
resolved:  or  (4)  the  permittee  and  the 
operator,  and  all  operations  owned  or 
controlled  by  the  permittee  and  the 
operator,  were  no  longer  responsible  for 
the  violation,  penalty,  fee,  or 
information.  See  proposed 
§§843.21(d)(3)(i)  through  (iv).  The 
commenters  objected  to  our  failure  to 
state  in  the  preamble  why  remedial 
action  would  not  be  taken  under  the 
four  conditions  specified  in  proposed 
§  843.21(d){3)(i)  through  (iv).  They  also 
stated  that  the  conditions  "open  the 
door  for  delaying  and  negotiating 
compliance"  and  appear  to  violate  "the 
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Act's  requirement  that  enforcement 
action  be  taken  immediately  on  all 
violations,  regardless  of  whether  thf 
operator  violated  the  rules  on 
environmental  standards,  ownership  or 
control  information,  or  bonding.' 

After  considering  these  comments,  we 
are  not  adopting  the  proposed  rules  to 
which  the  commenters  object.  Under  the 
final  rule,  if  a  State  fails  to  adequately 
respond  to  our  initial  notice  within  ten 
days,  we  must  initiate  a  Federal 
inspection.  If  we  ultimately  find  that  the 
permit  was  improvidently  issued,  we 
must  undertJike  Federal  enforcement 
under  final  §  843.21(e).  including  the 
issuance  of  an  NOV  and,  when 
appropriate,  a  failure-to-abate  CO. 
However,  under  final  §843.21(0(2),  we 
will  terminate  an  NOV  or  CO  if:  (1 )  The 
violation  has  been  abated  or  corrected; 
(2)  the  permittee  or  the  operator  no 
longer  owns  or  controls  the  relevant 
operation;  (3)  the  violation  is  the  subject 
of  a  good  faith  administrative  or  judicial 
appeal;  (4)  the  violation  is  the  subject  of 
an  abatement  plan  or  payment  schedule; 
or  (5)  the  permittee  is  pursuing  a  good 
faith  challenge  or  appeal  of  relevant 
ownership  or  control  listings  or 
findings.  Also,  under  final  §843.21(0(1). 
we  will  vacate  an  NOV  or  CO  if  it 
resulted  from  an  erroneous  conclusion 
under  §843.21.  Termination  or  vacation 
of  an  NOV  or  CO  under  these 
circumstances  is  appropriate  because, 
even  if  the  underlying  violation  remains 
uncorrected,  the  permittee  would  no 
longer  be  ineligible  to  receive  a  permit 
under  section  510(c)  of  the  Act. 

A  commenter  noted  that  proposed 
§§&43.21(d)(3)(iv)  and  (e)(2)(iii)  both 
contain  the  phrase  "no  longer 
responsible  for  the  violation."  The 
commenter  asked  how  an  entity  can  be 
responsible  for  a  violation  at  a  particular 
point  in  time  and  later  be  relieved  of 
responsibility.  The  commenter 
suggested  that  an  entity,  and  its  owners 
and  controllers  at  the  time  the  violation 
occurred,  continue  to  be  held 
responsible  until  the  violation  is  abated 
witiiout  regard  to  who  may  later  own  or 
control  the  entity. 

As  explained  above,  we  did  not  adopt 
the  provision  proposed  at 
§843.2l(d)(3)(iv).  However,  we  adopted 
a  similar  provision  at  final  paragraph 
(n(2)(ii).  which  is  substantively 
identical  to  the  corresponding  provision 
in  previous  §  843.21(d).  Final 
§  843.21(f)(2)(ii)  is  consistent  with  both 
\\L'\  V.  DOI II  and  our  longstanding 
practice  See,  e.g.,  54  FR  18438,  18456- 
57  (April  28,  1989).  Under  SMA  v  DOI 
II,  we  may  no  longer  deny  a  permit 
based  on  past  ownership  or  control  of 
an  operation  with  an  unabated 
violation.  Therefore,  when  a  permittee 


severs  an  ownership  or  control 
relationship  and  thus  becomes  eligible 
to  receive  a  new  permit,  it  would  be 
incongruous  to  cease  operations  on  an 
existing  permit  only  to  issue  a  new  one 
to  the  same  permittee  for  the  same 
operation  upon  reapplication. 
Therefore,  under  final  §843. 21(f)(2)(ii). 
if  a  person  no  longer  owns  or  controls 
the  relevant  operation  with  a  violation 
and  is  not  directly  responsible  for  the 
violation,  we  will  terminate  an  NOV  or 
CO  issued  under  final  §843. 21(e). 

With  reference  to  proposed 
§  843.21(e),  the  same  commenter  asked 
if  a  violation  should  be  vacated  rather 
than  terminated  if  an  operator  can 
demonstrate  a  lack  of  current 
responsibility  for  a  violation,  penalty,  or 
fee.  In  this  final  rule,  as  in  the  proposal, 
we  continue  our  long-held  distinction 
between  vacation  and  termination. 
Under  final  §843. 21(f)(1).  we  will 
vacate  an  NOV  or  CO  if  we  cited  the 
violation  in  error.  Technically,  a  vacated 
violation  never  existed.  Under  final 
§  843.21(0(2),  we  will  terminate  an  NOV 
or  CO  whenever  one  of  the 
circumstances  in  (0(2)(i)  through  (v) 
exists.  In  other  words,  we  will  terminate 
an  NOV  or  CO  issued  under  §  843.21(e) 
when  the  permittee  is  once  again 
eligible  to  receive  a  permit  under  30 
CFR  773.12  or  773.14  and  section  510(c) 
of  the  Act. 

Two  commenters  said  the  word 
"mav  "  in  proposed  §  843.21(d)(2) 
should  be  changed  to  "shall"  to  clarify 
that  enforcement  action  is  mandatory. 
Final  §  843.21(e)  provides  that  we  must 
take  enforcement  action  if  we  find  that 
a  permit  was  improvidently  issued 
under  final  paragraph  (d), 

A  commenter  said  that  our  remedial 
actions  should  not  be  limited  to 
issuance  of  an  NOV  that  ceases  mining. 
Proposed  §  843.21(d)(2)  would  not  have 
done  so.  However,  final  §  843.21(e) 
clarifies  that  our  remedial  actions  under 
this  section  are  indeed  limited  to  the 
issuance  of  an  NOV  and.  as  appropriate, 
a  failure-to-abate  CO  In  .VAM  v.  DOI  II. 
the  court  held  that  our  authority  to  take 
remedial  action  on  improvidently 
issued  State  permits  derives  from 
section  521(a)(3)  of  SMCRA.  That 
paragraph  of  the  Act  authorizes  only  the 
two  types  of  enforcement  actions 
identified  in  our  final  rule. 

A  commenter  said  that  the  proposed 
amendments  to  §  843.21  violate  section 
521  of  SMCRA  because  operating  under 
an  improvidently  issued  permit  is  a 
violation  of  the  Act.  The  commenter 
asserted  that  SMCRA  "allows  but  one 
response  by  a  State  to  a  finding  that  a 
permit  was  unlawfully  issued — the 
commencement  of  an  enforcement 
action  under  section  521  of  [SMCRA]." 


SMCRA  does  not  mention 
improvidently  issued  permits.  However, 
in  NMA  v.  DOI  II.  the  court  upheld  our 
authority  to  take  enforcement  action  on 
improvidently  issued  State  permits 
provided  we  adhere  to  the  requirements 
of  section  521(a)(3)  of  the  Act.  The  final 
rule  is  fully  consistent  with  that  section 
of  the  Act.  If  a  State  fails  to  adequately 
respond  to  a  ten-day  notice  issued 
under  final  §  843.21(a).  and  if  we 
subsequently  find  under  final 
§  843.21(d)  diat  a  State  permit  was 
improvidenUy  issued,  we  will  take  the 
appropriate  enforcement  actions  under 
final  §  843.21(e). 

A  commenter  expressed 
disappointment  that  the  proposed 
regulations  would  allow  us  to  issue 
notices  of  violation  whenever  we 
disagree  with  a  State's  response  to  a  ten- 
day  notice.  The  commenter  said  the 
provision  was  unnecessary  because  the 
States  have  demonstrated  an  ability  to 
properly  administer  their  programs  and 
determine  what  permittees  need  to  do  to 
achieve  compliance.  We  concur  that,  in 
general.  States  have  administered  their 
programs  in  a  responsible  manner. 
However,  that  fact  does  not  mean  that 
we  should  not  have  a  remedy  for  the 
occasional  aberration  or  a  future  lapse 
in  State  performance. 

The  commenter  also  said  that 
§  843.21.  along  with  §§  773.20  and 
773.21.  "conflict  with  specific  terms  of 
the  Act's  carefully  defined  enforcement 
structure,  with  fundamental  notions  of 
due  process  and  finality,  with  Congress' 
provision  for  State  primacy  in  the 
regulation  of  surface  coal  mining  and 
reclamation,  and  with  the  law 
disfavoring  retroactive  regulations."  In 
substance,  this  commenter  questioned 
our  authority  to  take  enforcement 
actions  concerning  improvidently 
issued  State  permits. 

In  NMA  V.  DOI  II,  the  U.S.  Court  of 
Appeals  expressly  upheld  our  authority 
to  take  remedial  action  for 
improvidently  issued  State  permits 
under  the  express  authority  of  section 
201  of  the  Act.  as  long  as  we  do  so  in 
accordance  with  the  specific  procedures 
of  section  521.  Id.  at  9-10.  This  final 
rule  fully  complies  with  that  decision. 

Z.  Section  843.24 — Oversight  of  State 
Permitting  Decisions  With  Respect  to 
Ownership  or  Control  or  the  Status  of 
Violations 

We  proposed  to  remove  previous 
§843.24  from  our  regulations.  Previous 
§  843.24  provided  for  the  oversight  of 
State  permitting  decisions  with  respect 
to  ownership  or  control  or  the  status  of 
violations.  In  this  final  rule,  we  are 
removing  previous  §  843.24. 


A  commenter  said  the  absence  of 
previous  §  843.24  would  result  in 
oversight  teams  needing  more  guidance 
on  ownership  and  control  issues. 
Another  commenter  said  that  OSM 
cannot  rely  upon  §  843.21  to  satisfy  the 
oversight  obligations  under  previous 
§  843.24(b). 

We  determined  that  final  §843.21, 
coupled  with  general  oversight 
procedures,  are  sufficient  to  allow  us  to 
satisfy  our  oversight  obligations  with 
regard  to  improvidently  issued  State 
permits.  Performance  agreements 
between  OSM  and  State  regulatory 
authorities  will  address  any  concerns  in 
the  actual  oversight  procedures.  The 
comments  on  this  section  did  not 
persuade  us  to  change  our  proposal  to 
remove  §  843.24  from  our  regulations. 

AA.  Part  846— Alternative  Enforcement 

The  provisions  we  adopt  from 
proposed  part  846  are  found  in  final 
part  847. 

We  proposed  to  revise  part  846  by 
adding  provisions  to  provide  regulatory 
codification  of  certain  statutory 
enforcement  provisions  that  we  refer  to 
as  alternative  enforcement  actions. 

In  this  final  rule,  we  are  not  adopting 
part  846  as  it  was  proposed.  Instead,  we 
will  retain  the  existing  provisions  in  30 
CFR  843.13  for  the  suspension  or 
revocation  of  permits  for  a  pattern  of 
violations  and  the  existing  provisions  in 
part  846  for  individual  civil  penalties. 
In  addition,  we  are  adopting  part  847  to 
provide  for  criminal  penalties  and  civil 
actions  for  relief  under  the  authority  of 
sections  518(e),  518(0,  and  521(c)  of 
Act,  30  U.S.C.  1268(e)  and  (0  and 
1271(c).  The  final  provisions  largely 
track  the  statutory  provisions  they 
implement.  We  will  take  these  actions 
when  primary  enforcement  mechanisms 
do  not  result  in  the  abatement  of  a 
violation. 

Final  §847.1  states  that  part  847 
governs  the  use  of  measures  provided  in 
sections  518(e).  518(g),  and  521(c)  of  the 
Act  for  criminal  penalties  and  civil 
actions  to  compel  compliance  with 
provisions  of  the  Act. 

Final  §847.2  provides  that:  (1) 
Whenever  a  court  of  competent 
jurisdiction  enters  a  judgment  against  or 
convicts  a  person  under  these 
provisions,  we  will  update  AVS  to 
reflect  the  judgment  or  conviction;  (2) 
the  existence  of  a  performance  bond  or 
bond  forfeiture  cannot  be  used  as  the 
sole  basis  for  determining  that  an 
alternative  enforcement  action  is 
unwarranted;  (3)  each  State  regulatory 
program  must  contain  provisions  for 
civil  actions  and  criminal  penalties  that 
are  no  less  stringent  than  those  in  part 
847  and  include  the  same  or  similar 


procedural  requirements;  and  (4) 
nothing  in  this  part  eliminates  or  limits 
any  additional  enforcement  rights  or 
procedures  available  under  Federal  or 
State  law. 

The  provision  concerning 
performance  bonds  and  bond  forfeitures 
is  derived  from  proposed  §  773.22(d).  A 
commenter  objected  to  that  proposed 
rule,  v/hich  would  have  provided,  in 
part,  that  the  existence  of  a  performance 
bond  cannot  be  used  as  the  sole  basis  for 
a  regulatory  authority's  determination 
that  alternative  enforcement  action  is 
not  warranted.  The  commenter  asserted 
that  in  some  situations,  the  existence  of 
the  bond  is.  in  fact,  the  sole  basis  for 
determining  that  alternative 
enforcement  action  is  not  warranted  and 
that  OSM  should  be  sensitive  to  actual 
practice  and  procedure  at  the  State 
level.  We  disagree.  Bond  forfeiture  is 
not  an  enforcement  action.  In  addition, 
bond  forfeiture  proceeds  may  be 
insufficient  to  reclaim  the  site  or  correct 
all  violations.  In  these  situations,  the 
alternative  enforcement  actions 
described  in  part  847  may  assist  in 
achieving  complete  reclamation  and  full 
compliance. 

Final  §847.11  implements  the 
criminal  penalty  provisions  of  sections 
518(e)  and  518(g)  of  the  Act.  \\  provides 
that  a  regulatory  authority  will  request 
pursuit  of  criminal  penalties  under 
sections  518(e)  and  518(g)  of  the  Act 
against  any  person  who:  (1)  Willfully 
and  knowingly  violates  a  permit 
condition;  (2)  willfully  and  knowingly 
fails  or  refuses  to  comply  with  any  order 
issued  under  section  52i  or  526  of  the 
Act.  or  any  order  incorporated  into  a 
final  decision  issued  by  the  Secretary, 
except  for  those  specifically  excluded 
under  section  518(e)  of  the  Act;  or  (3) 
knowingly  makes  any  false  statement, 
representation,  or  certification,  or 
knowingly  fails  to  make  any  statement, 
representation,  or  certification  in  any 
application,  record,  report,  plan,  or 
other  document  filed  or  required  to  be 
maintained  under  the  regulatorv 
program  or  any  order  or  decision  issued 
by  the  Secretary  under  the  Act.  In  final 
§  847.11(a),  we  modified  proposed 
§846. 11  (a)  to  more  closely  track 
sections  518(e)  and  518(gj  of  the  Act. 
We  are  not  adopting  proposed 
§  846.11(c).  which  merely  reiterated  the 
penalties  specified  in  sections  518(e) 
and  (g)  of  the  Act.  30  U.S.C.  1268(e)  and 
(g).  and  is  thus  unnecessary'  since  final 
§847.11  already  contains  a  reference  to 
those  provisions  of  the  Act. 

Final  §847.16  implements  the  civil 
action  provisions  at  section  521(c)  of  the 
Act.  Final  §  847.16(a)  requires  that, 
under  section  521(c)  of  the  Act,  30 
U.S.C.  1271(c).  the  regulatory  authority 


request  the  Attorney  General  to  institute 
a  civil  action  for  relief  whenever  a 
permittee  or  an  agent  of  the  permittee 
meets  the  criteria  specified  in  final 
§§  847.16(a)(1)  through  (a)(6).  Final 
§  847.16(a)  is  derived  from  proposed 
§  846.16(a). 

Final  §  847.16(a)(1)  requires  that  a 
regulatory  authority  request  the 
Attorney  General  to  institute  a  civil 
action  for  relief  whenever  a  permittee  or 
an  agent  of  the  permittee  violates  or  fails 
or  refuses  to  comply  with  any  order  or 
decision  issued  by  the  regulator\- 
authority.  Final  §847.1 1(a)(1)  is  derived 
from  proposed  §  846.16(a)(l)(i). 

Final  §  847.16(a)(2)  requires  that  a 
regulatory-  authority  request  the 
Attorney  General  to  institute  a  civil 
action  for  relief  whenever  a  permittee  or 
an  agent  of  the  permittee  interferes  with, 
hinders,  or  delays  the  regulatory 
authority  in  carrying  out  the  provisions 
of  the  Act  or  its  implementing 
regulations.  Final  §  847.16(a)(2)  is 
derived  from  proposed  §  846.16(a)(l)(ii). 

Final  §  847.16(a)(3)  requires  that  a 
regulatory  authority  request  the 
Attorney  General  to  institute  civil  action 
for  relief  whenever  a  permittee  or  an 
agent  of  the  permittee  refuses  to  admit 
the  regulator>'  authority's  authorized 
representative  onto  the  site  of  a  surface 
coal  mining  and  reclamation  operation. 
Final  §  847.16(a)(3)  is  derived  from 
proposed  §846.16(a)(l)(iii). 

Final  §  847.16(a)(4)  requires  that  a 
regulatory  authority  request  the 
Attorney  General  to  institute  civil  action 
for  relief  whenever  a  permittee  or  an 
agent  of  the  permittee  refuses  to  allow 
authorized  representatives  to  inspect  a 
surface  coal  mining  and  reclamation 
operation.  Final  §  847.16(a)(4)  is  derived 
from  proposed  §  846.16(a)(l)(iv). 

Final  §  847.16(a)(5)  requires  that 
regulatory  authority  request  the 
Attorney  General  to  institute  civil  action 
for  relief  whenever  a  permittee  or  an 
agent  of  the  permittee  refuses  to  furnish 
any  information  or  report  that  the 
regulatory  authority  requests  under  the 
Act  or  regulatory  program.  Final 
§  847.16(a)(5)  is  derived  from  proposed 
§846.16(a)(l)(y). 

Final  §  847.16(a)(6)  requires  that  a 
regulatory  authority  request  the 
Attorney  General  to  institute  civil  action 
for  relief  whenever  a  permittee  or  an 
agent  of  the  permittee  refuses  to  allow 
access  to.  or  copying  of.  those  records 
that  the  regulatory  authority  determine 
necessary  to  carry  out  the  provisions  of 
the  Act  and  its  implementing 
regulations.  Final  §  847.16(a)(6)  is 
derived  from  proposed 
§846.16(a)(l)(vi). 

Final  §  847.16(b)  provides  that  a  civil 
action  for  relief  includes  a  permanent  or 
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temporan.'  injunction,  restraining  order, 
or  anv  other  appropriate  order  by  a 
district  court  of  the  United  States  for  the 
district  in  which  the  surface  coal  mining 
and  reclamation  operation  is  located  or 
in  which  a  permittee  has  its  principal 
office.  Final  §  847.16(b)  is  derived  from 
proposed  !^  846.16(a)(2). 

Final  §847. 16(c)  provides  diat 
temporary  restraining  orders  will  be 
issued  in  accordance  with  Rule  65  of  the 
Federal  Rules  of  Civil  Procedure,  as 
amended.  Final  §847  16(c)  is  derived 
from  proposed  §  846.16(b). 

Final  §847  16(d)  provides  that  any 
relief  the  court  grants  to  enforce  an 
order  under  final  §847. 16(b)  will 
continue  in  effect  until  completion  or 
final  termination  of  all  proceedings  for 
review  of  that  order  under  the  Act  or  its 
implementing  regulations  unless, 
beforehand,  the  district  court  granting 
such  relief  sets  aside  or  modifies  the 
order.  Final  §847  16(d)  is  derived  from 
proposed  §  846.16(c). 

General  Comments  on  Proposed  Part 
846 

A  commenter  said  that,  as  recently  as 
1988,  OSM  e.xpressly  disavowed  anv 
connection  between  the  ownership  anil 
control  provisions  in  section  510(c)  of 
the  Act  and  the  Act's  enforcement 
provisions.  The  commenter  said  that  in 
tbe  1988  individual  civil  penalty  rule, 
the  agencv  stated  that  the  ownership  or 
control  rule  does  not  inform  the  scope 
or  circumstances  of  liability  for  a 
corporate  officer,  director,  or  agent 
under  .SMCR,\.  The  commenter  further 
claimed  that  the  proposed  rule  imposes 
a  responsibility  on  officers,  directors,  or 
agents  to  know  all  the  facts  arising  in 
dav-to-day  operations. 

This  filial  nile  does  not  purport  any 
connection  between  the  permit 
eligibilitv  provision  in  section  510(c)  of 
SMCR.\  and  any  enforcement  provision, 
including  those  we  call  alternative 
enforcement  While  an  individual  may 
incur  a  personal  liability  or  sanction 
under  the  enforcement  provisions  in 
sections  518  and  521  of  the  Act,  the 
permit  eligibility  requirement  under 
section  510(c!,  and  our  definitions  of 
ownership  and  control,  do  not  impo.se 
any  such  personal  liability.  Further,  this 
final  rule  does  not  impose  any 
responsibilitv  on  any  individual  to 
know  all  of  the  facts  arising  from  day- 
to-dav  operations.  However,  as  we  said 
in  the  1988  individual  civil  penalty 
rule,  any  individual  should  exercise 
reasonable  care  in  his  or  her  position  to 
acquire  knowledge  of  the  functions 
attendant  to  his  or  her  position.  53  FR 
3666  (February  8,  1988). 

Several  commenters  asked  us  to 
clarifv  when  alternative  enforcement 


action  is  not  warranted.  Sections  847.11 
and  847.16  of  the  final  rule  identify 
those  circumstances  under  which  the 
regulatory  authority  must  seek  criminal 
penalties  or  civil  actions  for  relief 
Otherwise,  the  regulatory  authority 
must  make  a  determination  on  a  case- 
specific  basis. 

A  commenter  asserted  that  the 
language  in  the  Act  for  criminal 
sanctions  and  civil  actions  for  relief  is 
sufficient  without  repeating  the 
provisions  in  the  regulations.  We  do  not 
agree.  Final  §§847.11  and  847.16  flesh 
out  the  statutory  requirements. 
Incorporation  of  the  statutory  sanctions 
into  our  regulations  also  emphasizes 
their  availability. 

A  commenter  said  that  section  518  of 
SMCR,\  expressly  limits  enforcement  to 
permittees  and  that  the  proposed  rule 
improperly  attempts  to  punish 
operators,  who  are  not  permittees.  The 
conunenter  is  mistaken.  Section  518(e) 
applies  to  "any  person.  "  while  section 
518(g)  applies  to  "whoever  "  knowingly 
takes  or  fails  to  take  certain  actions. 

,\  commenter  said  that  the  proposed 
nile  ignores  the  existing  mandate  to 
employ  alternative  enforcement  actions. 
There  is  no  such  mandate,  except  in  the 
conte.xt  of  30  CFR  845.15(b)(2).  which 
applies  only  to  certain  cessation  orders 
and  is  not  germane  to  this  rulemaking. 
Furthermore,  the  final  rule  does  require 
the  use  of  certain  alternative 
enforcement  actions  in  specified 
( ircumstances. 

A  commenter  suggested  the  term 
"alternative  enforcement"  should  be 
chcmged  to  "additional  enforcement"  to 
clarifv  that  the  provisions  involve 
additional  steps  a  regulatory  authority 
may  take  to  make  a  violator  comply 
with  the  Act. 

We  do  not  believe  adopting  the 
commenters  suggestion  is  necessary. 
Alternative  enforcement  actions  are.  in 
fact,  additional  enforcement 
mechanisms  authorized  under  the  Act 
to  compel  compliance  with  the  Act 
when  primary  enforcement  mechanisms 
do  not  result  in  the  abatement  or 
correcticm  of  a  violation.  We  have  used 
the  term  "alternative  enforcement"  in 
this  manner  since  the  early  days  of  the 
regulatory  program  without  creating 
confusion.  The  same  commenter 
expressed  concern  that  States 
sometimes  use  alternative  enforcement 
instead  of  "regular  enforcement."  We 
stress  that  the  provisions  for  alternative 
enforcement  are  to  be  used,  as 
appropriate,  in  conjunction  with  what 
the  commenter  calls  "regular 
enfort:ement. " 


Specific  Comments  on  Proposed  Part 
846 

Following  are  descriptions  of  the 
proposed  provisions,  how  the  proposed 
provisions  are  disposed  of  in  this  final 
rule,  and  how  we  addressed  the 
comments  we  received  on  them. 

§846,1— Scope 

We  proposed  to  revise  the  scope  of 
part  846  to  conform  to  the  proposed 
provisions  for  alternative  enforcement. 
Since  we  did  not  adopt  the  revisions 
proposed  in  part  846.  we  also  did  not 
adopt  the  proposal  to  revise  the  scope 
at  §846.1.  We  received  no  comments  on 
the  proposed  revision. 

§  846.5 — Definitions 

Unwarranted  failure  to  comply.  We 
proposed  to  revise  the  definition  of 
unwarranted  failure  to  comply  and 
move  the  definition  from  §  843.5  to 
§  846.5.  Since  we  are  not  revising 
existing  §  843.13.  the  existing  definition 
for  unwarranted  failure  to  comply 
remains  unchanged  at  30  CFR  843.5. 

Violation,  failure,  or  refusal.  We 
proposed  to  retain  the  existing 
definition  of  violation,  failure,  or  refusal 
in  part  846.  As  part  of  our  effort  to 
consolidate  definitions,  we  are  instead 
moving  the  definition  of  violation, 
failure,  or  refusal  in  modified  form  to 
§701.5. 

Proposed  §846.11 — Criminal  Penalties 

We  proposed  to  add  new  regulations 
to  provide  for  criminal  penalties  under 
the  authority  of  sections  518(e)  and 
518(g)  of  the  Act.  We  proposed  to 
incorporate  these  provisions  in  part  846. 
In  this  final  rule,  we  are  adopting 
provisions  for  criminal  penalties  at 
§847.11. 

A  commenter  asserted  that  the 
proposed  rule  would  give  both  OSM 
and  primacy  States  the  option  of  not 
pursuing  criminal  conviction  for  false 
statements,  including  those  in  permit 
applications,  and  the  option  of  not 
penalizing  mine  operators  who  do  not 
abate  violations. 

The  final  rule  does  not  provide  the 
regulatory  authority  with  the  option  not 
to  pursue  abatement  or  correction  of  a 
violation.  Furthermore,  under  final 
§  847.11(c),  a  regulatory  authority  must 
request  that  the  Attorney  General 
pursue  criminal  penalties  against  any 
person  who  knowingly  makes  a  false 
statement,  representation,  or 
certification,  or  who  knowingly  fails  to 
make  any  statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or 
required  to  be  maintained  under  the 
regulatory  program  or  any  order  or 
decision  issued  by  the  Secretary  under 


the  Act.  However,  the  Attorney  General 
has  prosecutorial  discretion  in  deciding 
whether  to  act  on  those  requests.  We 
have  no  authority  under  SMCRA  to 
limit  that  discretion. 

A  commenter  claimed  the  proposed 
provisions  for  criminal  penalties 
improperly  merged  paragraphs  (e),  (f), 
and  (g)  of  section  518  into  one 
regulatory  provision.  Final  §  847.11 
implements  only  sections  518(e)  and  (g) 
of  SMCRA.  Neither  SMCRA  nor  any 
other  law  prohibits  us  from  addressing 
these  sections  of  the  Act  in  the  same 
section  of  our  regulations.  The 
regulations  implementing  section  518(f) 
of  SMCRA,  30  U.S.C.  1268(f),  appear  in 
30  CFR  part  846. 

Commenters  said  the  proposed 
§  846.11  included  persons  not 
mentioned  in  the  statute.  Section  518(e) 
of  the  Act  applies  to  "any  person" 
without  limitation.  Nonetheless, 
because  of  our  desire  to  more  closely 
conform  to  the  language  of  the  Act,  we 
are  not  adopting  proposed  §  846.11(b), 
which  would  have  more  specifically 
identified  the  persons  subject  to 
criminal  penalties. 

Several  commenters  cited  proposed 
§  846,11  as  proof  that  "verbs  other  than 
'shall'  "  negate  the  mandatory 
enforcement  provisions  of  SMCRA. 
Another  commenter  said  that  section 
518(g)  of  the  Act  requires  us  to  pursue 
criminal  conviction  of  persons  making 
false  statements  and  that  the  word 
"may"  makes  this  enforcement 
requirement  optional.  The  commenters 
have  misinterpreted  the  meaning  of 
"shall"  in  section  518(e)  and  (g)  of 
SMCRA.  As  used  in  those  sections, 
"shall"  does  not  require  enforcement,  it 
only  specifies  the  punishment  that 
applies  upon  conviction. 

Final  §  847.11  requires  that  the 
regulatory  authority  refer  all  cases 
meeting  the  criteria  of  section  518(e) 
and  (g)  to  the  Attorney  General,  who  has 
the  discretion  to  determine  whether  to 
act  upon  the  referral. 

Several  commenters  said  we  should 
not  use  the  proposed  criminal  sanctions 
to  "go  after"  certified  controllers  imder 
proposed  §  778.13(m).  In  substance, 
these  commenters  suggest  that  persons 
certified  as  controllers  under  proposed 
§  778.13tm),  which  appears  in  revised 
form  in  §  778.11(d)  of  the  final  rule, 
should  not  be  targeted  for  pursuit  of 
criminal  penalties.  We  do  not  anticipate 
that  certified  controllers  will  be  singled 
out  for  criminal  prosecution.  Each  case 
will  be  decided  on  its  own  merits. 

Proposed  §  846.12 — Individual  Civil 
Penalties 

We  proposed  to  revise  the  existing 
provisions  for  individual  civil  penalties 


and  incorporate  them  into  a  section  of 
alternative  enforcement  provisions 
within  part  846.  We  are  not  adopting  the 
proposed  revisions  to  part  846  in  this 
final  rule.  Therefore,  the  existing 
provisions  for  individual  civil  penalties 
in  part  846  remain  unchanged. 

Proposed  §846.14 — Suspension  or 
Revocation  of  Permits:  Pattern  of 
Violations 

We  proposed  to  revise  §  843.13, 
which  implements  section  521(a)(4)  of 
the  Act  by  providing  for  the  suspension 
or  revocation  of  permits  for  a  pattern  of 
violations,  and  move  it  to  §  846.14.  The 
proposed  rule  would  have  eliminated 
the  restrictions  on  how  a  pattern  of 
violations  is  determined. 

Commenters  opposed  the  proposed 
revisions  to  existing  §  843.13  because 
the  revisions  would  have  expanded  the 
circimistances  under  which  the 
regulatory  authority  could  issue  a  show 
cause  order.  The  commenters  also  said 
that  violations  coimted  for  pattern 
purposes  should  be  limited  to  violations 
that  occurred  at  individual  mining 
operations;  that  is,  they  should  be 
permit-specific  as  in  the  existing 
regulations.  The  commenters  also 
opposed  allowing  consideration  of  a 
controller's  compliance  history  at  prior 
operations  to  establish  a  pattern  of 
violations. 

We  have  concluded  that  revision  of 
the  rules  governing  suspension  or 
revocation  of  permits  for  a  pattern  of 
violations  requires  further  study. 
Therefore,  we  are  not  adopting  proposed 
§846.14.  Existing  §843.13  remains 
unchanged. 

Proposed  §846.15 — Suspension  or 
Revocation  of  Permits:  Failure  To 
Comply  With  a  Permit  Condition 

This  proposed  rule  would  have 
authorized  suspension  or  revocation  of 
permits  for  failure  to  comply  with  a 
permit  condition  imposed  under 
proposed  §773.18. 

Some  commenters  supported 
proposed  §  846.15,  asserting  that 
suspension  or  revocation  of  permits  is  a 
powerful  but  seldom  used  enforcement 
tool.  They  also  claimed  that  the 
proposed  rule  would  clarify  that 
suspension  or  revocation  of  a  permit 
may  be  used  for  failure  to  comply  with 
any  permit  condition,  not  just  those  that 
are  related  to  ownership  and  control. 
Other  commenters  opposed  proposed 
§  846.15,  especially  the  circumstances 
that  would  prompt  a  regulatory 
authority  to  issue  a  show  cause  order  for 
failure  to  comply  with  a  permit 
condition. 

As  discussed  in  sections  VI.E.  and 
VI. H.  of  this  preamble,  we  are  not 


adopting  the  permit  conditions  in 
proposed  §  773.18.  Furthermore,  we  see 
no  need  to  initiate  permit  suspension  or 
revocation  proceedings  for  an  isolated 
failure  to  comply  with  a  permit 
condition.  Therefore,  we  are  not 
adopting  proposed  §846.15. 

Proposed  §846.16 — Civil  Actions  for 
Relief 

We  proposed  to  add  a  new  §  846.16  to 
allow  regulatory  authorities  to  pursue 
civil  actions  for  relief  under  the 
authority  of  section  521(c)  of  the  Act. 
We  are  adopting  the  proposed  rule  in 
modified  form  at  final  §  847.16.  We  are 
not  adopting  the  provision  that  would 
have  specified  the  scope  of  persons 
subject  to  civil  actions.  Instead,  final 
§  847.16(a)  limits  the  scope  of  this  rule 
to  the  permittee  or  the  permittee's  agent. 
We  made  this  change  so  that  the  final 
rule  conforms  to  the  scope  of  section 
521(c)  of  the  Act. 

Several  commenters  said  they 
supported  the  use  of  section  521(c)  of 
SMCRA  to  pursue  injunctions  again.st 
persons  acting  in  concert  with  entities 
linked  to  outstanding  violations.  Other 
commenters  argued  that  the  proposed 
rule  improperly  applied  to  persons  not 
mentioned  in  the  statute.  Since  section 
521(c)  applies  only  to  the  "permittee  or 
his  agent,"  final  §  847.16(a)  applies  only 
to  these  persons.  We  are  not  adopting 
the  more  expansive  provisions  in 
proposed  §846.16. 

A  commenter  asserted  that  proposed 
§846.16(a)(l)(v)  did  not  match  its 
preamble  description.  The  commenter 
said  the  authority  under  which  the 
information  would  be  requested  is  more 
limited  in  the  preamble  discussion. 
Proposed  §846.16(a)(l)(v)  stated  that 
refusal  to  furnish  any  information  or 
report  requested  by  a  regulatory 
authority  is  cause  to  pursue  a  civil 
action  for  relief  63  FR  70627.  The 
preamble  discussion  of  proposed 
§846.16(a)(l)(v)  indicated  that  refusal  to 
furnish  any  information  or  report 
requested  by  a  regulatory  authority 
under  the  provisions  of  the  Act  or  its 
implementing  regulations  is  cause  to 
pursue  a  civil  action  for  relief  64  FR 
70614.  The  difference  to  which  the 
commenter  refers  appears  to  be  that 
information  requested  under  the  Act 
and  its  implementing  regulations  is 
more  limiting  than  any  information 
requested  by  a  regulator}^  authority. 
Since  section  521(c)(E)  applies  to  a 
permittee  or  agent  who  "refuses  to 
furnish  any  information  or  report 
requested  by  the  Secretary  in 
furtherance  of  this  Act."  we  have 
revised  final  §  847.16(a)(5)  to  apply  only 
to  refusals  to  furnish  any  information  or 
report  that  the  regulator)'  authority 
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requests  "under  the  Act  or  regulatory 
program." 

A  commenter  said  proposed 
§846.16{a)(l)(vi)  is  inconsistent  with 
the  existing  regulations  at  30  CFR 
840.12(b)  and  842.13(a)(2),  which,  the 
commenter  claimed,  authorize  right  of 
access  by  State  and  Federal  regulatory 
authorities  We  find  no  inconsistency 
among  these  rules.  Final  §  847.16(a)(6) 
provides  a  means  of  enforcing  the 
record  access  requirement  of 
§§  840.12(b)  and  842.13(aM2)  when  the 
permittee  refuses  to  grant  access 
otherwise,  i.e..  when  standard 
enforcement  mechanisms  fail. 

A  commenter  claimed  that  section 
521(c)(F)  of  the  Act  applies  only  to 
those  records  required  to  be  maintained 
under  SMCRA.  Section  521(c)(F)  applies 
to  "such  records  as  the  Secretary 
determines  necessary'  in  carrying  out  the 
provisions  of  this  Act."  Because  the  Act 
authorizes  the  adoption  of  State  and 
Federal  regulatory-  programs,  the  phrase 
"the  provisions  of  this  Act"  necessarily 
includes  regulations  adopted  pursuant 
to  the  Act.  Therefore,  final  «i  847.16(a)(6) 
applies  to  all  records  that  the  regulatory' 
authority  determines  to  be  "necessary  to 
carr\'  out  the  provisions  of  the  .\ct  and 
its  implementing  regulations." 

Several  commenters  asked  who  the 
"we"  is  in  proposed  §846.16.  Final 
§  847.16(a)  clarifies  that  "we"  means  the 
regulatory  authority. 

A  commenter  suggested  that  "will" 
should  be  changed  to  "may"  in 
proposed  §  846.16(a).  The  commenter 
said  "will"  makes  the  provision  a 
mandatory'  action,  while  "may"  is  more 
permissive.  We  are  not  adopting  the 
recommended  change.  The 
circumstances  that  precipitate  a  civil 
action  for  relief  are  very  specific  in  the 
Act.  If  a  regulatory  authority  encounters 
one  of  these  circumstances,  final 
§  847.16(a)  requires  that  the  regulatorv 
authority  refer  the  case  to  the  Attorney 
General. 

BB  Miscellaneous  Cross-References 

As  a  result  of  certain  revisions  and 
redesignations  in  this  final  rule,  it  was 
necessary  to  change  cross-references 
appearing  in  a  number  of  sections 
which  we  did  not  otherwise  change  in 
substantive  fashion.  For  example,  we 
changed  the  cross-reference  in  30  CFR 
874.16  from  "§  773.15(b)(1)"  to 
"§§773.12,  773.13,  and  773.14"  to 
reflect  the  fact  that  this  rule  revises 
previous  §  773.15(b)(1).  The  amendatory- 
language  in  this  final  rule  identifies 
these  cross-reference  changes. 


VII.  What  Effect  Will  This  Rule  Have  in 
Federal  Program  States  and  on  Indian 
Lands? 

Through  cross-referencing  in  the 
respective  regulatory  programs,  this 
final  rule  applies  to  all  lands  in  States 
with  Federal  regulatory  programs.  States 
with  Federal  regulatory  programs 
include  Arizona,  California.  Georgia, 
Idaho,  Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee  and  Washington. 
These  programs  are  codified  at  30  CFR 
parts  903,  905,  910,  912,  921,  922,  933, 
937.  939.  941.  942,  and  947. 
respectively. 

VIII.  How  Will  This  Rule  Afifect  State 
Programs? 

We  will  evaluate  State  regulatory 
programs  approved  under  30  CFR  part 
732  and  section  503  of  the  Act  to 
determine  whether  any  changes  in  these 
programs  are  necessary  to  maintain 
consistency  with  Federal  requirements. 
If  we  determine  that  a  State  program 
provision  needs  to  be  amended  as  a 
result  of  these  revisions  to  the  Federal 
rules,  we  will  notify  the  State  in 
accordance  with  30  CFR  732.17(d). 

Section  505(a)  of  the  Act,  30  U.S.C. 
1255(a),  and  30  CFR  730.11(a)  provide 
that  SMCRA  and  Federal  regulations 
adopted  under  SMCRA  do  not 
supersede  any  State  law  or  regulation 
unless  that  law  or  regulation  is 
inconsistent  with  the  Act  or  the  Federal 
regulations  adopted  under  the  Act. 
Section  505(b)  of  the  Act  and  30  CFR 
730.11(b)  provide  that  we  may  not 
construe  existing  State  laws  and 
regulations,  or  State  laws  and 
regulations  adopted  in  the  future,  as 
inconsistent  with  SMCRA  or  the  Federal 
regulations  if  these  State  laws  and 
regulations  either  provide  for  more 
stringent  land  use  and  environmental 
controls  and  regulations  or  have  no 
counterpart  in  the  Act  or  the  Federal 
regulations. 

Under  30  CFR  732.15(a).  State 
programs  must  provide  for  the  State  to 
carry  out  the  provisions  of,  and  meet  the 
purposes  of.  the  Act  and  its 
implementing  regulations.  In  addition, 
that  rule  requires  that  State  laws  and 
regulations  be  in  accordance  with  the 
provisions  of  the  Act  and  consistent 
with  the  Federal  regulations.  As  defined 
in  30  CFR  730.5,  'consistent  with"  and 
"in  accordance  with"  mean  that  the 
State  laws  and  regulations  are  no  less 
stringent  than,  meet  the  minimum 
requirements  of.  and  include  all 
applicable  provisions  of  the  Act.  The 
definition  also  provides  that  these  terms 
mean  that  the  State  laws  and  regulations 
are  no  less  effective  than  the  Federed 


regulations  in  meeting  the  requirements 
of  the  Act.  Under  30  CFR  732.17(e)(1), 
we  may  require  a  State  program 
amendment  if,  as  a  result  of  changes  in 
SMCRA  or  the  Federal  regulations,  the 
approved  State  program  no  longer  meets 
the  requirements  of  SMCRA  or  the 
Federal  regulations. 

Among  other  things,  this  rule 
provides  that  State  regulatory 
authorities  must:  (1)  use  the  AVS  in 
determining  permit  eligibility;  (2)  enter 
application,  permit,  and  State  violation 
information  into  AVS;  (3)  update  and 
maintain  permit  and  violation 
information  in  AVS;  and  (4)  evaluate 
unabated  and  uncorrected  violations  to 
determine  if  alternative  enforcement 
actions  should  be  taken  to  compel  the 
abatement  or  correction  of  such 
violations. 

Several  commenters  said  that  the 
proposed  rule  would  enhance  and 
expand  State  roles.  They  thanked  us  for 
our  confidence  in  the  States'  decision- 
making ability.  Other  commenters  said 
that  the  rule  would  teix  State  resources 
and  that  our  oversight  of  permitting 
decisions  and  State  administrative 
procedures  will  likely  increase.  These 
conunenters  said  that  the  rule  would 
require  additional  persoruiel,  computer 
hardware,  and  legal  resources  to  support 
information  collection,  tracking  and 
analysis,  investigation,  alternative 
enforcement,  and  permit  eligibility 
determinations.  Several  commenters 
said  that  OSM  should  be  ready  to 
supplement  State  funding  and/or 
provide  technical  assistance. 

We  recognize  that  these  regulations 
will  result  in  some  changes  in  how  we 
and  the  States  operate.  We  agree  there 
could  be  additional  demands  on  Federal 
and  State  resources.  As  States  adopt 
counterparts  to  our  regulatory  changes, 
we  will  provide  them  with  technical 
assistance  in  implementing  these 
changes,  if  requested.  In  the  interim,  we 
plan  to  hold  various  events  to  discuss 
the  effects  of  this  rulemaking.  We  also 
plan  to  update  the  various  directives, 
policy  statements,  manuals,  and  other 
guidance  documents,  as  necessary,  and 
make  them  available  to  State  regulators. 

A  commenter  said  that  enviroiunental 
groups  could  sue  States  like  they  sued 
OSM  in  the  1970s  and  '80s  and  that 
States  want  to  avoid  that  possibility. 
The  conunenter  expressed  concern  that 
the  requirements  that  apply  to 
regulatory  authorities  under  the  final 
rule  might  prompt  allegations  of  a 
failure  to  comply  with  mandated  duties. 
We  have  no  reason  to  anticipate  that 
these  rules  will  generate  citizen  suits 
against  the  States.  While  these  rules 
place  some  new  requirements  on 
regulatory  authorities,  they  largely 


codify  long-standing  practices  in  most 
States.  However,  section  520  of  the  Act 
does  authorize  such  suits  if  the  State 
regulatory  authority  fails  to  perform  any 
nondiscretionary  duty  under  the  Act. 

Commenters  asked  what  will  become 
of  the  AVS  Users  Guide  and  the  System 
Advisory  Memoranda.  We  will  continue 
to  rely  upon  and  maintain  the  AVS 
Users  Guide,  System  Advisory 
Memoranda,  and  other  similar 
documents. 

IX.  FroGedural  Determinatidiu 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

This  document  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866. 

a.  This  nUe  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities. 

b.  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

c.  This  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

d.  This  rule  does  raise  legal  or  policy 
issues  that  have  been  the  subject  of 
extensive  litigation. 

A  cost  benefit  analysis  prepared  by 
OSM  indicates  that  overall  the  final  rule 
will  decrease  the  administrative  cost 
burden  to  the  coal  industry  to  comply 
with  the  new  regulations  because  the 
majority  of  applicants  will  be  able  to 
certify  that  the  information  crurendy  in 
AVS  is  accurate.  The  final  rule  will 
change  requirements  to  allow  applicants 
to  reduce  certain  reporting  burdens  by 
making  use  of  OSM's  automated  AVS  to 
provide  ownership,  control,  and  other 
information  that  is  common  to  all 
permit  applications  submitted  by  a 
company.  OSM  estimates  that  75 


percent  of  new  permit  applicants  will  be 
able  to  take  advantage  of  this  change  in 
procedures.  The  estimated  cost  savings 
to  the  coal  industry  is  approximately 
$397,000  per  year.  Estimates  also 
indicated  that  administrative  costs  to 
the  Federal  government  will  increase  by 
approximately  $10,000  per  year  and  to 
the  State  governments  by  a  total  of 
$434,000  per  year.  The  analysis  is  on 
file  in  the  OSM  administrative  record 
for  this  rulemaking. 

Two  commenters  claimed  that  the 
proposed  rule  qualifies  as  a  significant 
rule  under  Executive  Order  12866 
because  it  raises  novel  legal  and  policy 
issues  and,  therefore,  should  be 
reviewed  by  OMB.  As  stated  above,  the 
final  rule  is  considered  significant  and 
has  been  reviewed  by  OMB  under 
Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  v\rill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  ef  seq.).  "This  determination 
is  based  on  the  findings  that  the 
regulatory  additions  in  the  rule  will  not 
significantly  change  costs  to  industry  or 
to  Federal,  State,  or  local  governments. 
Furthermore,  the  rule  produces  no 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

Under  the  regulations  of  the  Small 
Business  Administration  (SB A)  at  13 
CFR  121.201,  the  size  standard  for  a 
small  business  in  coal  mining  is  500  or 
fewer  employees.  OSM  neither  collects 
nor  maintains  data  on  the  number  of 
employees  a  coal  operator  and  its 
affiliates  may  have.  Data  available  to 
OSM  from  another  Federal  agency 
indicated  that  out  of  approximately 
4,000  coal  mining  operations,  all  but  11 
may  qualify  as  a  small  business  under 


the  SBA  regulations.  Since  nearly  all 
would  qualify  as  a  small  business,  the 
analysis  of  the  impacts  of  the  rule  on  the 
entire  coal  mining  industry  is  in  effect 
a  determination  of  the  impacts  the  rule 
would  have  on  small  entities. 

OSM  determined  the  impact  of  the 
final  rule  based  on  the  estimated 
administrative  costs  potentially 
incurred  by  the  coal  industry  in 
association  with  fulfilling  the 
requirement  to  gather,  organize,  report 
and  review  the  information  required  at 
the  time  of  a  permit  application 
according  to  30  CFR  Parts  773.  774  and 
778.  The  cost  estimates  are  derived  from 
the  information  collection  clearance 
package  submitted  by  OSM  to  OMB  for 
the  final  regulation.  While  other  costs 
may  be  incurred  by  the  industry.  OSM 
believes  that  these  labor  costs  are  the 
primary  source  of  the  costs  of 
compliance  with  the  final  rule.  For 
analytical  purposes.  OSM  estimates  of 
the  number  of  applicants/respondents 
are  based  on  data  collected  by  OSM  for 
the  1999  evaluation  year. 

OSM  estimates  that  overall  the  final 
rule  will  decrease  the  administrative 
cost  burden  to  the  industry  to  comply 
with  the^iew  regulations  because  a 
majority  of  applicants  per  year  vnll  be 
allowed  to  certify  that  the  information 
currently  in  AVS  is  accurate.  The 
number  of  applicants  subject  to  the  new 
regidations  range  in  number  from  310 
per  year  for  new  permits  to 
approximately  4000  per  year  for  cdl 
permits,  permit  revisions,  permit 
renewals,  and  transfers,  assignments 
and  sales  of  permit  rights.  The  final  rule 
will  change  requirements  to  allow 
applicants  to  reduce  certain  reporting 
burdens  by  making  use  of  OSM's 
automated  AVS  to  provide  ownership, 
control,  and  other  information  that  is 
conunon  to  all  permit  applications 
submitted  by  a  company.  OSM 
estimates  that  75  percent  of  permit 
applicants  will  be  able  to  take  advantage 
of  this  change  in  procedures. 


Estimated  Change  to  Industry  Costs  Under  Final  Rule 


Status  quo  prior  to  final  regulation 


Final 
regulation 


30  CFR  part 


Cost  per 
applicant 


Cost  to 
Industry 


Cost  per 
applicant 


Cost  to 
industry 


773  

774  

778  

Total 
Net  change 


$280  1 

1 ,020  1 

i 

$36,250 
1,693.200 

$280 
960 

$36,250 
1 .462.800 

1.460  j 

394,640 

1,290 

227,760 

2,760  , 

2,124.090 

2,530  i 

1 

1,726,810 

final  rule 



compared  to  status 

quo  ($397,280) 
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One  commenter  stated  that  the 
proposed  rule  did  not  fully  comply  with 
the  Regulatorv'  Flexibility  Act.  The 
commenter  said  that  OSM  provided  no 
facts  to  substantiate  its  statement  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  significantly 
change  costs  to  the  industry.  Federal. 
State,  or  local  governments  as  required 
by  section  SOSfb)  of  the  Regulatory 
Flexibility  Act.  The  commenter  also 
said  that  the  rule  would  subject  small 
entities  to  unlawful  permit  conditions 
and  the  threat  of  losing  their  permits 
and  that  OSM  should  solicit  comments 
from  small  entities  on  how  the  proposal 
will  affect  them,  as  required  by  section 
609  of  the  Regulatory-  Flexibility  Act. 

OSM  disagrees.  The  proposed  rule 
was  issued  in  compliance  with  the 
requirements  of  section  605(b)  of  the 
Regulatory  Flexibility  Act.  The 
proposed  rule  contained  the 
certification  required  by  section  605(b) 
and  a  statement  providing  the  basis  for 
the  certification.  A  more  detailed 
statement  is  included  above  and  a  cost 
benefit  analysis  is  on  file  in  the  OSM 
administrative  record  for  this 
rulemaking.  With  regard  to  the 
requirements  of  section  609  of  the 
Regulaton,'  Flexibility  Act  that  small 
entities  have  an  opportunity  to 
participate  in  the  rulemaking,  section 
609  applies  only  to  rules  that  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  does  not  have  such  an  effect. 
Nevertheless.  OSM  took  several  steps  to 
insure  public  participation  by  all  that 
might  be  affected  by  the  rule,  both 
directly  and  indirectly  through  their 
national  trade  association.  OSM  held 
outreach  meetings  with  industry-  prior  to 
publishing  the  proposed  rule  in  the 
Federal  Register,  published  a  proposed 
rule  in  the  Federal  Register  with  a 
public  comment  period  that  with 
extensions  lasted  over  four  months, 
issued  a  press  release,  made  the 
proposed  rule  available  on  the  Internet, 
and  met  with  representatives  from  the 
coal  industry-  during  the  public 
comment  period. 

C  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory-  Enforcement  Fairness  Act. 
For  the  reasons  .stated  above,  this  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions  because  the  rule 


does  not  impose  major  new 
requirements  on  the  coal  mining 
industry  or  consumers. 

i;  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises 
for  the  reasons  stated  above. 

D  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
Tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  Tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531.  et  seq.)  is  not 
required 

£  Executive  Order  12630:  Takings 

In  accordance  with  Executive  Order 
12630.  the  rule  does  not  have  significant 
takings  implications.  This 
determination  is  based  on  the  fact  that 
the  rule  will  not  have  an  impact  on  the 
use  or  value  of  private  property  and  so. 
does  not  result  in  significant  costs  to  the 
government. 

F  Executive  Order  13132:  Federalism 

This  rule  does  not  have  Federalism 
implications  The  rule  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

One  commenter  objected  to  OSM's 
statement  that  the  rule  did  not  have 
Federalism  implications  within  the 
meaning  of  Executive  Order  13132. 
OSM  has  again  reviewed  Executive 
Order  13132  and  the  provisions  of 
SMCRA  and  concluded  that  the  rule 
does  not  have  Federalism  implications 
within  the  meaning  of  Executive  Order 
13132.  The  provisions  of  SMCRA 
delineate  the  roles  of  the  Federal  and 
State  governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  States  are  not  required  to 
regulate  surface  coal  mining  and 
reclamation  operations  under  SMCRA. 
but  they  may  do  so  if  they  w-ish  and  if 
they  meet  certain  requirements.  SMCRA 
also  provides  for  Federal  funding  of  50 
percent  of  the  cost  of  administering 
State  regulatory  programs  approved 


under  SMCRA.  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA.  Further,  section 
505  of  SMCRA  specifically  provides  for 
the  preemption  of  State  laws  and 
regulations  that  are  inconsistent  with 
the  provisions  of  SMCRA. 

G.  Executive  Order  12988:  Civil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  (1)  does  not 
unduly  burden  the  judicial  system  and 
(2)  meets  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  order.  Additional 
remarks  follow  concerning  individual 
elements  of  the  Executive  Order:  '^ 

1.  What  is  the  preemptive  effect,  if  any, 
to  be  given  to  the  regulation? 

This  regulation  will  have  the  same 
preemptive  effect  as  other  standards 
adopted  piu^uant  to  SMCRA.  To  retain 
primacy.  States  have  to  adopt  and  apply 
standards  for  their  regulatory  programs 
that  are  no  less  effective  than  those  set 
forth  in  OSM's  regulations.  Any  State 
law  that  is  inconsistent  with  or  that 
would  preclude  implementation  of  the 
proposed  regulation  would  be  subject  to 
preemption  under  SMCRA  section  505 
and  implementing  regulations  at  30  CFR 
730.11.  To  the  extent  that  the  proposed 
regulation  would  result  in  preemption 
of  State  law,  the  provisions  of  SMCRA 
are  intended  to  preclude  inconsistent 
State  laws  and  regulations.  This 
approach  is  established  in  SMCRA,  and 
has  been  judicially  affirmed.  See  Model 
versus  Virginia  Surface  Mining  and 
Reclamation  Ass'n,  452  U.S.  264  (19811. 

2.  What  is  the  effect  on  existing  Federal 
law  or  regulation,  if  any.  including  all 
provisions  repealed  or  modified? 

This  rule  modifies  the 
implementation  of  SMCRA  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  this 
rule  specifies  the  Federal  regulatory 
provisions  that  are  affected  by  this  rule. 

3.  Does  the  rule  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct  rather  than  a  general  standard, 
while  promoting  simplification  and 
burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable. 


given  the  complexity  of  topics  covered 
and  the  mandates  of  SMCRA. 

4.  What  is  the  retroactive  effect,  if  any, 
to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

5.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCRA,  30 
U.S.C.  1276(a).  Prior  to  any  judicial 
challenges  to  the  application  of  the  rule, 
however,  administrative  proceedings 
must  be  exhausted,  unless  specified 
otherwise.  See  final  30  CFR  773.23(d). 
In  situations  involving  OSM  application 
of  the  rule,  applicable  administrative 
proceedings  may  be  foimd  in  43  CFR 
part  4.  In  situations  involving  state 
regulatory  authority  application  of  the 
provisions  equivalent  to  those  contained 
in  this  rule,  applicable  administrative 
procedures  are  set  forth  in  the  particular 
state  program. 

6.  Does  the  rule  define  key  terms,  either 
explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items? 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  defined  in 
the  rule  or  set  forth  in  30  CFR  700.5  and 
701.5. 

7.  Does  the  rule  address  other  important 
issues  affecting  clarity  and  general 
draftsmanship  of  regulations  set  forth  by 
the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

The  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  guidance  on  this 
requirement. 

H.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
agencies  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  displays  a  currently  valid 
0MB  control  number.  Also,  no  person 
must  respond  to  an  information 
collection  request  unless  the  form  or 
regulation  requesting  the  information 
has  a  currently  valid  OMB  control 
number.  Therefore,  in  accordance  with 
44  U.S.C.  3501  et  seq,  we  submitted  the 
information  collection  and 
recordkeeping  requirements  of  30  CFR 
Parts  773,  774,  and  778  to  OMB  for 


review  and  approval.  OMB 
subsequently  approved  the  collection 
activities  and  assigned  them  OMB 
control  numbers  1029-0115,  1029-0116, 
and  1029-0117,  which  appear  in 
§§  773.3,  774.9,  and  778.8,  respectively. 

To  obtain  a  copy  of  our  information 
collection  clearance  authority, 
explanatory  information  and  related 
forms,  contact  John  A.  Trelease,  OSM's 
Information  Collection  Clearance 
Officer,  at  (202)  208-2783  or  by  e-mail 
at  jtreleas@osmre.gov. 

One  commenter  stated  that  the 
proposed  rule  violated  the  Paperwork 
Reduction  Act  by  requiring  the 
collection  of  information  not 
specifically  required  by  SMCRA.  OSM 
disagrees.  Section  507(b)  lists  some  of 
the  information  required  in  a  permit 
application  and  states  that  the 
application  shall  include,  "among  other 
thiiigs,"  17  enumerated  items.  The  use 
of  the  phrase  "among  other  things" 
clearly  indicates  that  the  list  in  section 
507(b)  was  not  intended  to  be  all 
inclusive.  Further,  many  of  the 
information  collection  requirements 
contained  in  the  rule  have  been 
previously  litigated  and  the  courts  have 
held  that  the  listing  of  information 
required  of  permit  applicants  in  the  Act 
is  not  exhaustive  and  does  not  preclude 
the  Secretary  from  requiring  the  States 
to  secure  additional  information  needed 
to  insure  compliance  with  the  Act. 

/.  National  Environmental  Policy  Act  of 
1969  and  Record  of  Decision 

OSM  has  prepared  an  environmental 
assessment  (EA)  for  this  rule  and  has 
made  a  finding  that  it  would  not 
significantly  affect  the  quality  of  the 
human  environment  vmder  section 
102(2)(C)  of  the  National  Environmental 
Pohcy  Act  of  1969  (NEPA),  42  U.S.C. 
section  4332(2)(C).  The  EA  and  finding 
of  no  significant  impact  are  on  file  in 
the  OSM  Administrative  Record  for  this 
rule. 

List  of  Subfects 

30  CFR  Part  701 

Law  enforcement.  Surface  mining, 
Underground  mining. 

30  CFR  Part  724 

Administrative  practice  and 
procedure.  Penalties,  Surface  mining. 
Underground  mining. 

30  CFR  Part  750 

Indian-lands,  Reporting  and 
recordkeeping  requirements.  Surface 
mining. 

30  CFR  Part  773 

Administrative  practice  and 
procedure,  Reporting  and  record 


keeping  requirements,  Surface  mining, 
Underground  mining. 

30  CFR  Part  774 

Reporting  and  record  keeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  775 

Administrative  practice  and 
procedure.  Surface  mining, 
Underground  mining. 

30  CFR  Part  778 

Reporting  and  record  keeping 
requirements.  Surface  mining, 
Underground  mining. 

30  CFR  Part  785 

Reporting  and  record  keeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  795 

Grant  programs-natural  resources. 
Reporting  and  record  keeping 
requirements,  Small  business,  Surface 
mining,  Technical  assistance. 
Underground  mining. 

30  CFR  Part  81 7 

Environmental  protection,  Reporting 
and  record  keeping  requirements. 
Surface  mining. 

30  CFR  Part  840 

Intergovernmental  relations. 
Reporting  and  record  keeping 
requirements.  Surface  mining. 
Underground  mining. 

30  CFR  Part  842 

Law  enforcement,  Surface  mining, 
Underground  mining. 

30  CFR  Part  843 

Administrative  practice  and 
procedure.  Law  enforcement.  Reporting 
and  record  keeping  requirements. 
Surface  mining.  Underground  mining. 

30  CFR  Part  846 

Administrative  practice  and 
procedure,  Penalties,  Surface  mining. 
Underground  mining. 

30  CFR  Part  847 

Administrative  practice  and 
procedure.  Law  enforcement.  Penalties, 
Surface  mining.  Underground  mining. 

30  CFR  Part  874 

Indian-lands.  Surface  mining, 
Underground  mining. 

30  CFR  Part  875 

Indian-lands.  Surface  mining. 
Underground  mining. 
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30  CFR  Part  903 

Intergovernnu'iiial  r"ldtiims.  Surface 
mining.  Undergmuml  mining. 

30  CFR  P,:rt  905 

Interguv'Tnmental  relations,  Surface 
mining.  L■nd^'rg^|lund  mining. 

JO  CFR  P.irt  9 111 

Environmental  protectmn. 
Intergovernmental  relations.  Surface 
mining.  Undergrtiund  mining. 

30  CFR  Part  912 

[ntergovernmental  rf^lations.  Surface 
mining.  Underground  mining 

30  CFR  Part  921 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

30  CFR  Part  922 

Intergovernmental  r<^lations.  Surface 
mining.  Underground  mining. 

30  CFR  Part  933 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

30  CFR  Part  937 

Intergovernmental  relations.  Surface 
mining.  Underground  minin'^ 

30  CFR  Part  939 

Intergovernmental  relatinn-i.  Surfa(  e 
mining.  Underground  mining 

30  CFR  Part  94 1 

Intergovernmental  relations,  Surface 
mining.  Underground  mining 

30  CFR  Part  942 

Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements,  .Surface  mining. 
Underground  mining. 

30  CFR  part  94  7 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated    Sf  plembfr  .'i.  JOOO 
Sylvia  V.  Baca. 
Assistant  Secretary.  Land  and  Minerals 

Management 

For  the  reasons  discussed  in  the 
preamble,  the  Office  of  Surface  Mining 
amends  30  CFR  chapter  V'l!  as  follows. 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  Revise  the  authority  citatimi  tor 
part  701  to  read  as  follows: 

Authority:  w  U  S.C  1201  tt  seq. 

2.  Amend  *«  701.5  as  follows: 

a.  Remove  the  definition  of  Wilitu! 
violation. 


b.  In  the  definition  of  Unanticipated 
event  or  condition  revise  the  reference 
from  "^773  US"  to  read   ■§  773.13." 

c.  Add  the  following  definitions  in 
.d[ihahetical  urder  to  read  as  set  forth 
below  : 

§701.5     Definitions. 

*  •  *  •  * 

Applicant  Violator  System  or  AVS 
means  an  automated  information  system 
of  applicant,  permittee,  operator. 
V  lolation  and  related  data  OSM 
maintains  to  assist  in  implementing  the 

Act. 

♦  •         •         •         * 

Control  or  controller,  when  used  in 
parts  773.  774.  and  778  and  §843.21  of 
this  chapter,  refers  to  or  means — 

(1)  A  permittee  of  a  surface  coal 
mining  ojjeration; 

(21  .\n  operator  of  a  surface  coal 
mining  operation: 

(:t)  A  general  partner  in  a  partnership: 

(4)  A  pers(m  who  has  the  ability  to, 
directh  or  indirectly,  commit  the 
financial  or  real  property  assets  or 
working  resources  of  an  applicant,  a 
permittee,  or  an  operator:  or 

(5)  Any  other  person  who  has  the 
,tbilit\ .  alone  or  in  c(jncert  with  others, 
ti)  determine,  indirectly  or  directly,  the 
manner  in  which  a  surface  coal  mining 
operation  is  conducted.  Examples  of 
persons  who  may.  but  do  not 

nei  es^anU  .  meet  this  criterion 
inclutie — 

(i)  The  president,  an  officer,  a  director 
(or  a  person  performing  functions 
similar  to  a  director),  or  an  agent  of  an 
entity: 

(ii)  .A  partner  in  a  partnership,  or  a 
participant,  member,  or  manager  of  a 
limited  liability  company; 

(iii)  A  person  who  owns  between  10 
and  .50  percent  of  the  voting  securities 
or  other  forms  of  ownership  of  an  entity, 
depending  upon  the  relative  percentage 
of  ownership  compared  to  the 
percentage  of  ownership  by  other 
persons,  whether  a  person  is  the  greatest 
single  owner,  or  whether  there  is  an 
opposing  voting  bloc  (if  greater 
ownership: 

(iv)  An  entity  with  officers  or 
<iirectors  in  common  with  another 
'■ntitv,  depending  upijn  the  extent  of 
o\erlap, 

(v)  A  person  who  owns  or  controls  the 
coal  mined  f)r  to  be  mined  by  another 
person  through  lease,  assignment,  or 
nther  agreement  and  who  also  has  the 
right  to  receive  or  direct  deliverv'  of  the 
I  oal  af:er  mining;  and 

(vi)  .^  person  who  contributes  capital 
or  other  working  resources  under 
conditions  that  allow  that  person  to 
substantially  influence  the  manner  in 
whicli  a  surface  coal  mining  operation 


is  or  will  be  conducted.  Relevant 
contributions  of  capital  or  working 
resources  include,  but  are  not  limited 
to— 

(A)  Providing  mining  equipment  in 
exchange  for  the  coal  to  be  extracted; 

(B)  Providing  the  capital  necessary  to 
conduct  a  surface  coal  mining  operation 
when  that  person  also  directs  the 
disposition  of  the  coal;  or 

(C)  Personally  guaranteeing  the 
reclamation  bond  in  anticipation  of  a 
future  profit  or  loss  from  a  surface  coal 
mining  operation. 
***** 

Knowing  or  knowingly  means  that  a 
person  who  authorized,  ordered,  or 
carried  out  an  act  or  omission  knew  or 
had  reason  to  know  that  the  act  or 
omission  would  result  in  either  a 
violation  or  a  failure  to  abate  or  correct 
a  \iolation. 
***** 

Own.  owner,  or  ownership,  as  used  in 
parts  773.  774.  and  778  and  §  843.21  of 
this  chapter  (except  when  used  in  the 
context  of  ownership  of  real  property), 
means  being  a  sole  proprietor  or 
possessing  or  controlling  in  excess  of  50 
percent  of  the  voting  securities  or  other 
instruments  of  ownership  of  an  entity. 
***** 

Violation,  when  used  in  the  context  of 
the  permit  application  information  or 
permit  eligibility  requirements  of 
sections  507  and  510(c)  of  the  Act  and 
related  regulations,  means — 

(1)  A  failure  to  comply  with  an 
applicable  provision  of  a  Federal  or 
State  law  or  regulation  pertaining  to  air 
or  water  environmental  protection,  as 
evidenced  by  a  written  notification  from 
a  governmental  entity  to  the  responsible 
person;  or 

(2)  A  noncompliance  for  which  OSM 
has  provided  one  or  more  of  the 
following  types  of  notice  or  a  State 
regulatory  authority  has  provided 
equivalent  notice  under  corresponding 
provisions  of  a  State  regulatory 
program — 

(i)  A  notice  of  violation  under 
§  843,12  of  this  chapter. 

(ii)  A  cessation  order  under  §  843.11 
of  this  chapter. 

(iii)  A  final  order,  bill,  or  demand 
letter  pertaining  to  a  delinquent  civil 
penalty  assessed  under  part  845  or  846 
of  this  chapter. 

(iv)  A  bill  or  demand  letter  pertaining 
to  delinquent  reclamation  fees  owed 
under  part  870  of  this  chapter. 

(v)  A  notice  of  bond  forfeiture  under 
§  800.50  of  this  chapter  when — 

(A)  One  or  more  violations  upon 
which  the  forfeiture  was  based  have  not 
been  abated  or  corrected; 

(B)  The  amount  forfeited  and 
collected  is  insufficient  for  full 


reclamation  under  §  800.50(d)(1)  of  this 
chapter,  the  regiilatory  authority  orders 
reimbursement  for  additional 
reclamation  costs,  and  the  person  has 
not  complied  with  the  reimbursement 
order;  or 

(C)  The  site  is  covered  by  an 
alternative  bonding  system  approved 
under  §  800.11(e)  of  this  chapter,  that 
system  requires  reimbursement  of  any 
reclamation  costs  incurred  by  the 
system  above  those  covered  by  any  site- 
specific  bond,  and  the  person  has  not 
complied  with  the  reimbursement 
requirement  and  paid  any  associated 
penalties. 

Violation,  failure  or  refusal,  for 
purposes  of  parts  724  and  846  of  this 
chapter,  means — 

(1)  A  failure  to  comply  with  a 
condition  of  a  Federally-issued  permit 
or  of  any  other  permit  that  OSM  is 
directly  enforcing  under  section  502  or 
521  of  the  Act  or  the  regiUations 
implementing  those  sections;  or 

(2)  A  failure  or  refusal  to  comply  with 
any  order  issued  under  section  521  of 
the  Act,  or  any  order  incorporated  in  a 
final  decision  issued  by  the  Secretary 
under  the  Act,  except  an  order 
incorporated  in  a  decision  issued  luider 
section  518(b)  or  section  703  of  the  Act. 

Violation  notice  means  any  written 
notification  from  a  regidatory  authority 
or  other  governmental  entity,  as 
specified  in  the  definition  of  violation  in 
this  section. 


Willful  or  willfully  means  that  a 
person  who  authorized,  ordered  or 
carried  out  an  act  or  omission  that 
resulted  in  either  a  violation  or  the 
failure  to  abate  or  correct  a  violation 
acted — 

(1)  Intentionally,  voluntarily,  or 
consciously;  and 

(2)  With  intentional  disregard  or  plain 
indifference  to  legal  requirements. 

§701.11     [Amended] 

3.  Revise  the  reference  in  the  second 
sentence  of  §  701.11(a)  from  "30  CFR 
773.11(b)"  to  read  "§  773.4(b)  of  this 
chapter." 

PART  724— INDIVIDUAL  CIVIL 
PENALTIES 

4.  Revise  the  authority  citation  for 
part  724  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 
§724.5    [Removed] 

5.  Remove  §  724.5. 


PART  750-REQUIREMENTS  FOR 
SURFACE  COAL  MINING  AND 
RECLAMATION  OPERATIONS  ON 
INDIAN  LANDS 

6.  Revise  the  authority  citation  for 
part  750  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

7.  Revise  §  750.12(c)(2)(ii)  to  read  as 
follows: 

§  750.1 2    Pemttt  applications. 


•   *   • 

*   * 


(c) 

(2)* 

(ii)  Sections  773.4,  773.15(c).  777.17; 


PART  773— REQUIREMENTS  FOR 
PERMITS  AND  PERMIT  PROCESSING 

8.  Revise  the  authority  citation  for 
part  773  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  16  U.S.C. 
470  et  seq..  16  U.S.C.  661  ef  seq..  16  U.S.C. 
703  et  seq..  16  U.S.C.  668a  et  seq..  16  U.S.C. 
469  et  seq..  and  16  U.S.C.  1531  et  seq. 

9.  Remove  the  following  sections  and 
paragraphs: 

a.  §773.5 

b.  §  773.15(a)  introductory  heading 

c.  §  773.15(b) 
d.§  773.15(c)(1) 
e.  §  773.15(e) 
f.§  773.17(h) 

g.  §773.20 
b.  §773.24 

10.  Redesignate  sections  and 
paragraphs  as  indicated  in  the  following 
table: 


Section 

is  redesignated  as.. 

773.10  

773.3 

773  11    

773  4 

773.12  

773  5 

773.13  

773.6 

773.15,  section  head- 
ing. 
773.15(a)(1)  

773.7 
773.7(a) 

773.15(a)(2)  ...; 

773.7(b) 

773.15(c)  

773.15 

773.15(c)(2) 

773.15(c)(3)  

773.15(b) 
773.15(c) 

773.15(c)(3)(i)   

773  15(c)(1) 

773.15(c)(3)(il) 

773  15(c)(2) 

77315(c)(4)        .   . 

773  15(d) 

773.15(c)(5)    

773  15(e) 

773.15(c)(6)    

773  1 5(f) 

773.15(c)(7)  

773.15(g) 

773.15(c)(8)  

773.15(h) 

773.15(c)(9)  

773.15(1) 

773  15(c)(10)  

773  15(j) 

773.15(c)(11)  

773.15(k) 

773.15(c)(12)  

773.15(1) 

773.15(c)(13) 

773  15(m) 

773.15(d)  

773.16 

11.  Revise  §  773.3  to  reads  as  follows: 


§773.3    Information  collection. 

(a)  Under  the  Paperwork  Reduction 
Act,  the  Office  of  Management  and 
Budget  (0MB)  has  approved  the 
information  collection  requirements  of 
this  part.  Regiilatory  authorities  will  use 
this  information  in  processing  surface 
coal  mining  permit  applications. 
Persons  intending  to  conduct  such 
operations  must  respond  to  obtain  a 
benefit.  A  Federal  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
The  OMB  clearance  number  for  this  part 
is  1029-0115. 

(b)  We  estimate  that  the  public 
reporting  burden  for  this  part  will 
average  36  hours  per  response, 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  conunents  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Information  Collection  Clearance 
Officer,  Room  210,  1951  Constitution 
Avenue,  NW,  Washington,  DC  20240. 
Please  refer  to  OMB  Control  Number 
1029-0115  in  any  correspondence. 

§  773.6    [Amended] 

12.  Revise  the  reference  in  newly 
designated  §  773.5(a)(3)(ii)  from 
"§773.12"  to  read  "§773.5." 

13.  Add  new  §§  773.8.  773.9.  773.10. 
773.11.  773.12,  773.13,  773.14,  and 
paragraphs  773.15(a)  and  773.15(n)  to 
read  as  follows: 

§  773.8    General  provisions  for  review  of 
permit  application  information  and  entry  of 
information  into  AVS. 

(a)  Based  on  an  administratively 
complete  application,  we.  the  regulatory 
authority,  must  undertake  the  reviews 
required  under  §§  773.9  through  773.11 
of  this  part. 

(b)  We  will  enter  into  AVS — 

(1)  The  ownership  and  control 
information  you  submit  under  §§  778.11 
and  778. 12(c)of  this  subchapter. 

(2)  The  information  you  submit  under 
§  778.14  of  this  subchapter  pertaining  to 
violations  which  are  unabated  or 
uncorrected  after  the  abatement  or 
correction  period  has  expired. 

(c)  We  must  update  the  information 
referred  to  in  paragraph  (b)  of  this 
section  in  AVS  upon  our  verification  of 
any  additional  information  submitted  or 
discovered  during  our  permit 
application  review. 
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§  773.9    Review  of  applicant,  operator,  and 
ownership  and  control  information. 

(a)  We,  the  regulaton,"  authority,  will 
rely  upon  the  applicant,  operator,  and 
ownership  and  control  information  that 
you,  the  applicant,  submit  under 
§778.11  of  this  subchapter,  information 
from  AVS,  and  any  other  available 
information,  to  review  your  and  your 
operator's  business  structure  and 
ownership  or  control  relationships. 

(b)  We  must  conduct  the  review 
required  under  paragraph  (a)  of  this 
section  before  making  a  permit 
eligibility  determination  under  §  773.12 
of  this  part. 

§773.10    Review  of  permit  history. 

(a)  We.  the  regulatory  authority,  will 
rely  upon  the  permit  history 
information  you,  the  applicant,  submit 
under  §  778.12  of  this  subchapter, 
information  from  AVS,  and  any  other 
available  information  to  review  your 
and  vour  operator's  permit  histories.  We 
must  conduct  this  review  before  making 
a  permit  eligibility  determination  under 
§773.12  of  this  part. 

(b)  We  will  also  determine  if  you, 
vour  operator,  or  any  of  your  controllers 
disclosed  under  §§  778.11(c)(5)  and 
778.1 1(d)  of  this  subchapter  have 
previous  mining  experience. 

(c)  If  you,  your  operator,  your 
controllers,  or  your  operator's 
controllers  do  not  have  any  previous 
mining  e.xperience,  we  may  conduct 
additional  reviews  under  §  774.11(f)  of 
this  subchapter.  The  purpose  of  this 
review  will  be  to  determine  if  someone 
else  with  mining  experience  controls 
the  mining  operation  and  was  not 
disclosed  under  §  778.11(c)(5)  of  this 
subchapter. 

§  773. 1 1     Review  of  compliance  history. 

(a)  We,  the  regulatory  authority,  will 
relv  upon  the  violation  information 
supplied  by  you,  the  applicant,  under 
§  778.14  of  this  subchapter,  a  report 
from  AVS.  and  any  other  available 
information  to  review  histories  of 
compliance  with  the  .^ct  or  the 
applicable  State  regulatory  program,  and 
dnv  other  applicable  air  or  water  quality 
laws,  for — 

(1)  You; 

(2)  Your  operator; 

(3)  Operations  you  own  or  control; 
and 

(4)  Operations  your  operator  owns  or 
controls. 

(b)  We  must  conduct  the  review 
required  under  paragraph  (a)  of  this 
section  before  making  a  permit 
eligibility  determination  under  §  773.12 
of  this  part. 


§  773.12    Permit  eligibility  determination. 

Based  on  the  reviews  required  under 
§§773.9  through  773  11  of  this  part,  we, 
the  regulatory  authority,  will  determine 
whether  vou.  the  applicant,  are  eligible 
for  a  permit  under  section  510(c)  of  the 
Act 

(a)  Except  as  provided  in  §§  773.13 
and  773.14  of  this  part,  you  are  not 
eligible  for  a  permit  if  we  find  that  any 
surface  coal  mining  operation  that — 

(1)  You  directly  own  or  control  has  an 
unabated  or  uncorrec:ted  violation; 

(2)  You  or  your  operator  indirectly 
own  or  control,  regardless  of  when  the 
ownership  or  control  began,  has  an 
unabated  or  uncorrected  violation  cited 
on  or  after  November  2.  1988;  or 

(3)  You  or  vour  operator  indirectly 
own  or  control  has  an  unabated  or 
uncorrected  violation,  regardless  of  the 
date  the  violation  was  cited,  and  your 
ownership  or  control  was  established  on 
or  after  November  2,  1988. 

(b)  You  are  eligible  to  receive  a  permit 
under  section  510(c)  of  the  .^ct  if  any 
surface  coal  mining  operation  you  or 
vour  operator  indirectly  own  or  control 
has  an  unabated  or  uncorrected 
violation  and  both  the  violation  and 
your  as.sumption  of  ownership  or 
control  occurred  before  November  2, 
1988.  However,  vou  are  not  eligible  to 
receive  a  permit  if  there  was  an 
established  legal  basis,  independent  of 
authority  under  section  510(c)  of  the 
Act,  to  denv  the  permit  at  the  time  you 
or  your  operator  assumed  indirect 
(jwnership  or  control  or  at  the  time  the 
violation  was  cited,  whichever  is  earlier. 

(c)  We  will  not  issue  you  a  permit  if 
you  or  vour  operator  are  permanently 
ineligible  to  receive  a  permit  under 

§  774.11(c)  of  this  subchapter. 

(d)  After  we  approve  your  permit 
under  §  773.15  of  this  part,  we  will  not 
issue  the  permit  until  you  comply  with 
the  information  update  and  certification 
requirement  of  §  778.9(d)  of  this 
subchapter.  After  you  complete  that 
requirement,  we  will  again  request  a 
compliance  history  report  from  AVS  to 
determine  if  there  are  an\  unabated  or 
uncorrected  violations  which  affect  your 
permit  eligibility  under  paragraphs  (a) 
and  (b)  of  this  section.  We  will  request 
this  report  no  more  than  five  business 
days  before  permit  issuance  under 
§773.19  of  this  part. 

(e)  If  vou  are  ineligible  for  a  permit 
under  this  section,  we  v.ill  send  you 
written  notification  of  our  decision.  The 
notii;e  will  tell  you  why  you  are 
ineligible  and  include  notice  of  your 
appeal  rights  under  part  775  of  this 
subchapter  and  43  CFR  4.1360  through 
4.1.369. 


§  773.1 3    Unanticipated  events  or 
conditions  at  remining  sites. 

(a)  You,  the  applicant,  are  eligible  for 
a  permit  under  §  773.12  if  an  unabated 
violation — 

(1)  Occurred  after  October  24,  1992; 
and 

(2)  Resulted  from  an  unanticipated 
event  or  condition  at  a  surface  coal 
mining  and  reclamation  operation  on 
lands  that  are  eligible  for  remining 
under  a  permit  that  was — 

(i)  Issued  before  September  30,  2004, 
including  subsequent  renewals;  and 

(ii)  Held  by  the  person  applying  for 
the  new  permit. 

(b)  For  permits  issued  under  §  785.25 
of  this  subchapter,  an  event  or  condition 
is  presumed  to  be  unanticipated  for  the 
purpose  of  this  section  if  it — 

(1)  Arose  after  permit  issuance; 

(2)  Was  related  to  prior  mining;  and 

(3)  Was  not  identified  in  the  permit 
application. 

§  773.1 4    Eligibility  for  provisionally  issued 
permits. 

(a)  This  section  applies  to  you  if  you 
are  an  applicant  who  owns  or  controls 
a  surface  coal  mining  and  reclamation 
operation  with — 

(1)  A  notice  of  violation  issued  under 
§843.12  of  this  chapter  or  the  State 
regulatory  program  equivalent  for  which 
the  abatement  period  has  not  yet 
expired;  or 

(2)  A  violation  that  is  unabated  or 
uncorrected  beyond  the  abatement  or 
correction  period. 

(b)  We.  the  regulatory  authority,  may 
find  you  eligible  for  a  provisionally 
issued  permit  if  vou  demonstrate  that 
one  or  more  of  the  following 
circumstances  exists  with  respect  to  all 
violations  listed  in  paragraph  (a)  of  this 
section — 

(1)  For  violations  meeting  the  criteria 
of  paragraph  (a)(1)  of  this  section,  you 
certify  that  the  violation  is  being  abated 
to  the  satisfaction  of  the  regulatory 
authority  with  jurisdiction  over  the 
violation,  and  we  have  no  evidence  to 
the  contrary. 

(2)  As  applicable,  you,  your  operator, 
and  operations  that  you  or  your  operator 
own  or  control  are  in  compliance  with 
the  terms  of  anv  abatement  plan  (or,  for 
delinquent  fees  or  penalties,  a  payment 
schedule)  approved  by  the  agency  with 
jurisdiction  over  the  violation. 

(3)  You  are  pursuing  a  good  faith — 
(i)  Challenge  to  all  pertinent 

ownership  or  control  listings  or  findings 
under  §§  773.25  through  773.27  of  this 
part;  or 

(ii)  Administrative  or  judicial  appeal 
of  all  pertinent  ownership  or  control 
listings  or  findings,  unless  there  is  an 
initial  judicial  decision  affirming  the 


listing  or  finding  and  that  decision 
remains  in  force. 

(4)  The  violation  is  the  subject  of  a 
good  faith  administrative  or  judicial 
appeal  contesting  the  validity  of  the 
violation,  unless  there  is  an  initial 
judicial  decision  affirming  the  violation 
and  that  decision  remains  in  force. 

(c)  We  will  consider  a  provisionally 
issued  permit  to  be  improvidently 
issued,  and  we  must  immediately 
initiate  procedures  under  §§  773.22  and 
773.23  of  this  part  to  suspend  or  rescind 
that  permit,  if — 

(1)  Violations  included  in  paragraph 
fb)(l)  of  this  section  are  not  abated 
within  the  specified  abatement  period; 

(2)  You,  your  operator,  or  operations 
that  you  or  your  operator  own  or  control 
do  not  comply  with  the  terms'  of  an 
abatement  plan  or  payment  schedule 
mentioned  in  paragraph  (b)(2)  of  this 
section; 

(3)  hi  the  absence  of  a  request  for 
judicial  review,  the  disposition  of  a 
challenge  and  any  subsequent 
administrative  review  referenced  in 
paragraph  (b)(3)  or  (4)  of  this  section 
affirms  the  validity  of  the  violation  or 
the  ownership  or  control  listing  or 
finding;  or 

(4)  The  initial  judicial  review  decision 
referenced  in  paragraph  (b)(3)(ii)  or  (4) 
of  this  section  affirms  the  validity  of  the 
violation  or  the  owrnership  or  control 
listing  or  finding. 

§773.15    Written  findings  for  permit 
application  approval. 

***** 

(a)  The  application  is  acciu'ate  and 
complete  and  the  applicant  has 
complied  with  all  requirements  of  the 
Act  and  the  regulatory  program. 

***** 

(n)  The  applicant  is  eligible  to  receive 
a  permit,  based  on  the  reviews  imder 
§§  773,7  through  773.14  of  this  part. 

14.  Revise  §§  773.21  through  773.23  to 
read  as  follows: 

§  773.21    Initial  review  and  finding 
requirements  for  improvidently  Issued 
permits. 

(a)  If  we,  the  regulator}"  -  ;thority, 
have  reason  to  believe  that  we 
improvidently  issued  a  permit  to  you, 
the  permittee,  we  must  review  the 
circumstances  under  which  the  permit 
was  issued.  We  will  make  a  preliminary 
finding  that  your  permit  was 
improvidently  issued  if,  under  the 
permit  eligibility  criteria  of  the 
applicable  regulations  implementing 
section  510(c)  of  the  Act  in  effect  at  the 
time  of  permit  issuance,  your  permit 
should  not  have  been  issued  because 
you  or  your  operator  owned  or    * 
controlled  a  surface  coal  mining  and 


reclamation  operation  with  an  unabated 
or  uncorrected  violation. 

(b)  We  will  make  a  finding  under 
paragraph  (a)  of  this  section  only  if  you 
or  your  operator — 

(1)  Continue  to  own  or  control  the 
operation  with  the  unabated  or 
uncorrected  violation; 

(2)  The  violation  remains  unabated  or 
uncorrected;  and 

(3)  The  violation  would  cause  you  to 
be  ineligible  under  the  permit  eligibility 
criteria  in  our  current  regulations. 

(c)  When  we  make  a  preliminary 
finding  under  paragraph  (a)  of  this 
section,  we  must — 

(1)  Serve  you  with  a  written  notice  of 
the  preliminary  finding;  and 

(2)  Post  the  notice  at  our  office  closest 
to  the  permit  area  and  on  the  AVS 
Office  Internet  home  page  (Internet 
address:  http://www.avs.osmre.gov). 

(d)  Within  30  days  of  receiving  a 
notice  under  paragraph  (c)  of  this 
section,  you  may  challenge  the 
preliminary  finding  by  providing  us 
with  evidence  as  to  why  the  permit  was 
not  improvidently  issued  under  the 
criteria  in  paragraphs  (a)  and  (b)  of  this 
section. 

(e)  The  provisions  of  §§  773.25 
through  773.27  of  this  part  apply  when 
a  challenge  under  paragraph  (d)  of  this 
section  concerns  a  preliminary  finding 
under  paragraphs  (a)  and  (b)(1)  of  this 
section  that  you  or  your  operator 
currently  owti  or  control,  or  owned  or 
controlled,  a  surface  coal  mining 
operation. 

§  773.22    Notice  requirements  for 
Improvidently  issued  permits. 

(a)  We,  the  regulatory  authority,  must 
serve  you,  the  permittee,  with  a  written 
notice  of  proposed  suspension  or 
rescission,  together  with  a  statement  of 
the  reasons  for  the  proposed  suspension 
of  rescission,  if — 

(1)  After  considering  any  evidence 
submitted  under  §  773.21(d)  of  this  part, 
we  find  that  a  permit  was  improvidently 
issued  under  the  criteria  in  paragraphs 
(a)  and  (b)  of  §773.21  of  this  part;  or 

(2)  Your  permit  was  provisionally 
issued  imder  §  773.14(b)  of  this  part  and 
one  or  more  of  the  conditions  in 

§§  773.14(c)(1)  through  (4)  exists. 

(b)  If  we  propose  to  suspend  your 
permit,  we  will  provide  60  days  notice. 

(c)  If  we  propose  to  rescind  your 
permit,  we  will  provide  120  days  notice. 

(d)  We  will  also  post  the  notice  at  our 
office  closest  to  the  permit  area  and  on 
the  AVS  Office  Internet  home  page 
(Internet  address:  http:// 
wwrw.avs.osmre.gov). 

(e)  If  you  wish  to  appeal  the  notice, 
you  must  exhaust  administrative 
remedies  under  the  procedures  at  43 


CFR  4.1370  through  4.1377  (when  OSM 
is  the  regulatory  authority)  or  under  the 
State  regulatory  program  equivalent 
(when  a  State  is  the  regulatory 
authority). 

(f)  After  we  serve  you  with  a  notice  of 
proposed  suspension  or  rescission 
under  this  section,  we  will  take  action 
under  §  773.23  of  this  part. 

(g)  The  regulations  for  service  at 
§843.14  of  this  chapter,  or  the  State 
regulatory  program  equivalent,  will 
govern  service  under  this  section. 

(h)  The  times  specified  in  paragraphs 
(b)  and  (c)  of  this  section  will  apply 
unless  you  obtain  temporary  relief 
under  tie  procedures  at  43  CFR  4.1376 
or  the  State  regulatory  program 
equivalent. 

§  773.23    Suspension  or  rescission 
requirements  for  improvidently  issued 
permits. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  we,  the  regulatory 
authority,  must  suspend  or  rescind  your 
permit  upon  expiration  of  the  time 
specified  in  §  773.22(b)  or  (c)  of  this  part 
luiless  you  submit  evidence  and  we  find 
that— 

(1)  The  violation  has  been  abated  or 
corrected  to  the  satisfaction  of  the 
agency  with  jurisdiction  over  the 
violation; 

(2)  You  or  your  operator  no  longer 
own  or  control  the  relevant  operation; 

(3)  Our  finding  for  suspension  or 
rescission  was  in  error; 

(4)  The  violation  is  the  subject  of  a 
good  faith  administrative  or  judicial 
appeal  (unless  there  is  an  initial  judicial 
decision  affirming  the  violation,  and 
that  decision  remains  in  force); 

(5)  The  violation  is  the  subject  of  an 
abatement  plan  or  payment  schedule 
that  is  being  met  to  the  satisfaction  of 
the  agency  with  jurisdiction  over  the 
violation;  or 

(6)  You  are  pursuing  a  good  faith 
challenge  or  administrative  or  judicial 
appeal  of  the  relevant  ownership  or 
control  listing  or  finding  (unless  there  is 
an  initial  judicial  decision  affirming  the 
listing  or  finding,  and  that  decision 
remains  in  force). 

(b)  If  you  have  requested 
administrative  review  of  a  notice  of 
proposed  suspension  or  rescission 
under  §  773.22(e)  of  this  part,  we  will 
not  suspend  or  rescind  your  permit 
unless  and  until  the  Office  of  Hearings 
and  Appeals  or  its  State  counterpart 
affirms  our  finding  that  your  permit  was 
improvidently  issued. 

(c)  When  we  suspend  or  rescind  your 
permit  under  this  section,  we  must — 

(1)  Issue  you  a  written  notice 
requiring  you  to  cease  all  surface  coal 
mining  operations  under  the  permit; 
and 
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(2)  Post  the  notice  at  our  office  closest 
to  the  permit  area  and  on  the  AVS 
Office  Internet  home  page  (Internet 
address:  http'/www.avs.osmre.guv) 

(d)  If  we  suspend  or  rescind  your 
permit  under  this  section,  you  may 
request  administrative  review  of  the 
notice  under  the  procedures  at  43  CFR 
4.1370  through  4.1377  (when  OSM  is 
the  regulatory  authority)  or  under  the 
State  regulatory  program  equivalent 
(when  a  State  is  the  regulatory 
authority).  Alternatively,  you  may  seek 
judicial  review  of  the  notice. 

15.  Revise  §  773.25  and  add  §§  773.26 
through  773.28  to  read  as  follows: 


§773.25    Who  may  challenge  ownership  or 
control  listings  and  findings. 

You  mav  challenge  a  listing  or  finding 
uf  ownership  or  control  using  the 
provisions  under  §§  773  26  and  773.27 
of  this  part  if  you  are — 

(a)  Listed  in  a  permit  application  or  in 
.WS  as  an  owner  or  controller  of  an 
entire  surfac:e  coal  mining  operation,  or 
anv  portion  or  aspect  thereof; 

(b)  Found  to  be  an  owner  or  controller 
of  an  entire  surface  coal  mining 
operation,  or  any  portion  or  aspect 
thereof,  under  §§  773.21  or  774.11(fl  of 
this  subchapter;  or 


(c)  A,n  applicant  or  permittee  affected 
by  an  ownership  or  control  listing  or 
finding. 

§  773.26    How  to  challenge  an  ownership  or 
control  listing  or  finding. 

This  section  applies  to  you  if  you 
challenge  an  ownership  or  control 
listing  or  finding. 

(a)  To  challenge  an  ownership  or 
control  listing  or  finding,  you  must 
submit  a  written  explanation  of  the 
basis  for  the  challenge,  along  with  any 
evidence  or  explanatory  materials  you 
wish  to  provide  under  §  773.27(b)  of  this 
part,  to  the  regulatory  authority,  as 
identified  in  the  following  table. 


If  the  challenge  concems  a 


Then  you  must  submit  a  wntten  explanation  to 


(1)  Pending  Federal  permit  application  or  Federally  issued  permit 

(2)  Pending  State  permit  application  or  State-issued  permit     


OSM 

the  State  regulatory  authonty  with  jurisdiction  over  the  application  or 
permit 


(b)  The  provisions  of  this  section  and 
of  §§773.27  and  773.28  of  this  part 
apply  only  to  challenges  to  ownership 
or  control  listings  or  findings.  You  may 
not  use  these  provisions  to  challenge 
vour  liability  or  responsibility  under 
any  other  provision  of  the  Act  or  its 
implementing  regulations 

(c)  When  the  challenge  concems  a 
violation  under  the  jurisdiction  of  a 
different  regulatory  authority,  the 
regulatory  authority  with  jurisdiction 
over  the  permit  application  or  permit 
must  consult  the  regulatory  authority 
with  jurisdiction  over  the  violation  and 
the  .\VS  Office  to  obtain  additional 
information. 

(d)  A  regulatory  authority  responsible 
for  deciding  a  challenge  under 
paragraph  (a)  of  this  section  may  request 
an  investigation  by  the  AVS  Office. 

§  773.27    Burden  of  proof  for  ownership  or 
control  challenges. 

This  section  applies  to  you  if  you 
challenge  an  ownership  or  control 
listing  or  finding. 

(a)  When  you  challenge  a  listing  or 
finding  of  ownership  or  control  of  a 
surface  coal  mining  operation,  you  must 
prove  bv  a  preponderance  of  the 
evidence  that  you  either — 

(1)  Do  not  own  or  control  the  entire 
operation  or  relevant  portion  or  aspect 
thereof;  or 

(2)  Did  not  own  or  control  the  entire 
operation  or  relevant  portion  or  aspect 
thereof  during  the  relevant  time  period 

(b)  In  meeting  your  burden  of  proof, 
you  must  present  reliable,  credible,  and 
substantial  evidence  and  any 
explanatorv  materials  to  the  regulator%' 
authority,  the  materials  presented  in 
connection  with  your  challenge  will 
become  part  of  the  permit  file,  an 


investigation  file,  or  another  public  file. 
If  you  request,  we  will  hold  as 
confidential  any  information  you  submit 
under  this  paragraph  which  is  not 
required  to  be  made  available  to  the 
public  under  §842.16  of  this  chapter 
(when  OSM  is  the  regulatory  authority) 
or  under  §  840. 14  of  this  chapter  (when 
a  State  is  the  regulatory  authority), 
(c)  Materials  you  may  submit  in 
response  to  the  requirements  of 
paragraph  (b)  of  this  section  include,  but 
are  not  limited  to — 

(1)  Notarized  affidavits  containing 
specific  facts  concerning  the  duties  that 
vou  performed  for  the  relevant 
operation,  the  beginning  and  ending 
dates  of  your  ownership  or  control  of 
the  operation,  and  the  nature  and  details 
of  any  transaction  creating  or  severing 
your  ownership  or  control  of  the 
operation. 

(2)  Certified  copies  of  corporate 
minutes,  stock  ledgers,  contracts, 
purchase  and  sale  agreements,  leases, 
correspondence,  or  other  relevant 
company  records. 

(3)  Certified  copies  of  documents  filed 
with  or  issued  by  any  State,  municipal, 
or  Federal  governmental  agency. 

(4)  An  opinion  of  counsel,  when 
supported  by — 

(i)  Evidentiary  materials; 

(ii)  A  statement  by  counsel  that  he  or 
she  is  qualified  to  render  the  opinion; 
and 

(iii)  A  statement  that  counsel  has 
personally  and  diligently  investigated 
the  facts  of  the  matter. 

§  773.28    Written  agency  decision  on 
challenges  to  ownership  or  control  listings 
or  findings. 

(a)  Within  60  days  of  receipt  of  your 
challenge  under  §  773.26(a)  of  this  part. 


we,  the  regulatory  authority  identified 
under  §  773.26(a)  of  this  part,  will 
review  and  investigate  the  evidence  and 
explanatory  materials  you  submit  and 
any  other  reasonably  available 
information  bearing  on  your  challenge 
and  issue  a  written  decision.  Our 
decision  must  state  whether  you  own  or 
control  the  relevant  surface  coal  mining 
operation,  or  owned  or  controlled  the 
operation,  during  the  relevant  time 
period. 

fb)  We  will  promptly  provide  you 
with  a  copy  of  our  decision  by  either — 

(1)  Certified  mail,  return  receipt 
requested;  or 

(2)  Any  means  consistent  with  the 
rules  governing  service  of  a  summons 
and  complaint  under  Rule  4  of  the 
Federal  Rules  of  Civil  Procedure,  or  its 
State  regulatory  program  counterparts. 

(c)  Service  of  the  decision  on  you  is 
complete  upon  delivery  and  is  not 
incomplete  if  you  refuse  to  accept 
delivery. 

(d)  We  will  post  all  decisions  made 
under  this  section  on  AVS  and  on  the 
AVS  Office  Internet  home  page  (Internet 
address:  http://www.avs.osmre.gov), 

(e)  Any  person  who  receives  a  written 
decision  under  this  section,  and  who 
wishes  to  appeal  that  decision,  must 
exhaust  administrative  remedies  under 
the  procedures  at  43  CFR  4.1380 
through  4.1387  or,  when  a  State  is  the 
regulatory  authority,  the  State  regulatory 
program  counterparts,  before  seeking 
judicial  review. 

(f)  Following  our  written  decision  or 
any  decision  by  a  reviewing 
administrative  or  judicial  tribunal,  we 
must  review  the  information  in  AVS  to 
determine  if  it  is  consistent  with  the 
decision.  If  it  is  not.  we  must  promptly 


revise  the  information  in  AVS  to  reflect 
the  decision. 

16.  Revise  the  heading  for  part  774  to 
read  as  follows: 

PART  774— REVISION;  RENEWAL; 
TRANSFER,  ASSIGNMENT,  OR  SALE 
OF  PERMIT  RIGHTS;  POST-PERMIT 
ISSUANCE  REQUIREMENTS;  AND 
OTHER  ACTIONS  BASED  ON 
OWNERSHIP,  CONTROL,  AND 
VIOLATION  INFORMATION 

17.  Revise  the  authority  citation  for 
part  774  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

18.  Redesignate  sections  as  indicated 
in  the  following  table: 


Section 

is  redesignated  as  .  .  . 

774.10  

774  9 

774.11  

774.10 

19.  Revise  §  774.1  to  read  as  follows: 

§  774.1    Scope  and  purpose. 

This  part  provides  requirements  for 
revision;  renewal;  transfer,  assignment, 
or  sale  of  permit  rights;  entering  and 
updating  information  in  AVS  following 


the  issuance  of  a  permit;  post-permit 
issuance  requirements  for  regulatory 
authorities  and  permittees;  and  other 
actions  based  on  ownership,  control, 
and  violation  information. 

20.  Revise  newly  redesignated  §  774.9 
to  read  as  follows: 

§  774.9    Information  collection. 

(a)  Under  the  Paperwork  Reduction 
Act,  the  Office  of  Management  and 
Budget  (0MB)  has  approved  the 
information  collection  requirements  of 
this  part.  Regulatory  authorities  will  use 
this  information  to:  (1)  Determine  if  the 
applicant  meets  the  requirements  for 
revision;  renewal;  transfer,  assignment, 
or  sale  of  permit  rights; 

(2)  Enter  and  update  information  in 
AVS  following  the  issuance  of  a  permit; 
and 

(3)  Fulfill  post-permit  issuance 
requirements  and  other  obligations 
based  on  ownership,  control,  and 
violation  information.  Persons  must 
respond  to  obtain  a  benefit.  A  Federal 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 

a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  clearance  number  for 
this  part  is  1029-0116. 


(b)  We  estimate  that  the  public 
reporting  burden  for  this  part  will 
average  8  hours  per  response,  including 
time  spent  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Information  Collection  Clearance 
Officer,  Room  210,  1951  Constitution 
Avenue,  NW,  Washington,  DC  20240, 
Please  refer  to  OMB  Control  Number 
1029-0116  in  any  correspondence. 

21.  Add  new  §  774.11  to  read  as 
follows: 

§  774. 1 1     Post-pennH  issuance 
requirements  for  regulatory  autttorfties  and 
other  actions  t>asad  on  ownership,  control, 
and  violation  information. 

(a)  For  the  purposes  of  future  permit 
eligibility  determinations  and 
enforcement  actions,  we,  the  regulatory 
authority,  must  enter  into  AVS  the  data 
shown  in  the  following  table — 


We  must  enter  into  AVS  all .  .  . 

within  30  days  after . 

(1)  Pennit  records 

the  permit  is  issued  or  subsequent  changes  made 

the  eit)atement  or  correction  period  for  a  violation  expires 

receiving  notice  of  a  change. 

at>atement  correction  or  termination  of  a  violation  or  a  decision  from 

(2)  Unat>ated  or  uncorrected  violations 

(3)  Changes  of  ownership  or  control 

(4)  Changes  in  violation  status 

an  administrative  or  judicia)  trit)unaJ 

(b)  If,  at  any  time,  we  discover  that 
any  person  owns  or  controls  an 
operation  with  an  unabated  or 
uncorrected  violation,  we  will 
determine  whether  enforcement  action 
is  appropriate  under  part  843,  846  or 
847  of  this  chapter.  We  must  enter  the 
results  of  each  enforcement  action, 
including  administrative  and  judicial 
decisions,  into  AVS. 

(c)  We  must  serve  a  preliminary 
finding  of  permanent  permit 
ineligibility  under  section  510(c)  of  the 
Act  on  you,  an  applicant  or  operator,  if 
the  criteria  in  paragraphs  (c)(1)  and 
(c)(2)  are  met.  In  making  a  finding  under 
this  paragraph,  we  will  only  consider 
control  relationships  and  violations 
which  would  make,  or  would  have 
made,  you  ineligible  for  a  permit  under 
§§  773.12(a)  and  (b)  of  this  subchapter. 
We  must  make  a  preliminary  finding  of 
permanent  permit  ineligibility  if  we  find 
that— 

(1)  You  control  or  have  controlled 
surface  coal  mining  and  reclamation 
operations  with  a  demonstrated  pattern 


of  willful  violations  under  section 
510(c)  of  the  Act;  and 

(2)  The  violations  are  of  such  nature 
and  diuation  with  such  resulting 
irreparable  damage  to  the  environment 
as  to  indicate  your  intent  not  to  comply 
with  the  Act,  its  implementing 
regulations,  the  regulatory  program,  or 
your  permit. 

(d)  You  may  request  a  hearing  on  a 
preliminary  finding  of  permanent 
permit  ineligibility  under  43  CFR  4.1350 
through  4.1356. 

(e)  We  must  enter  the  results  of  the 
finding  and  any  hearing  into  AVS. 

(f)  At  any  time,  we  may  identify  any 
other  person  who  owns  or  controls  an 
entire  operation  or  any  relevant  portion 
or  aspect  thereof  If  we  identify  such  a 
person,  we  must — 

(1)  Issue  a  written  finding  to  the 
person  and  the  applicant  or  permittee 
describing  the  nature  and  extent  of 
ownership  or  control;  and 

(2)  Enter  our  finding  under  paragraph 
(f)(1)  of  this  section  into  AVS;  and 

(3)  Require  the  person  to — 


(i)  Disclose  their  identity  imder 
§  778.11(c)(5)  of  this  subchapter;  and 

(ii)  Certify  they  are  a  controller  under 
§  778,ll{d)  of  this  subchapter,  if 
appropriate. 

(g)  A  person  we  identify  under 
paragraph  (f)(1)  of  this  section  may 
challenge  the  finding  using  the 
provisions  of  §§  773.25,  773.26  and 
773.27  of  this  subchapter. 

22.  Add  §  774.12  to  read  as  follows: 

§  774.1 2    Post-permit  issuance  information 
requirements  for  permittees. 

(a)  Within  30  days  after  the  issuance 
of  a  cessation  order  under  §  843.11  of 
this  chapter,  or  its  State  regulatory 
program  equivalent,  you,  the  permittee, 
must  provide  or  update  all  the 
information  required  under  §  778.11  of 
this  subchapter. 

(b)  You  do  not  have  to  submit 
information  under  paragraph  (a)  of  this 
section  if  a  court  of  competent 
jurisdiction  grants  a  stay  of  the  cessation 
order  and  the  stav  remains  in  effect. 

(c)  Within  60  days  of  any  addition, 
departure,  or  change  in  position  of  any 
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person  identified  in  §  778.11(c)  or  (d)  of 
this  subchapter,  you  must  provide — 

(1)  The  information  required  under 
§  778.11(e)  of  this  subchapter;  and 

(2)  The  date  of  any  departure. 

§774.13    [Amended] 

23.  Amend  §774.13  as  follows: 

a.  Revise  the  reference  in  the  first 
sentence  §  774.13(b)(2)  from  ■•§§773.13" 
to  read  •§§773.6." 

b.  Revise  the  reference  in  §  774.13(c) 
from   '§773  15(c)"  to  read  "§773.13    ' 

§774.15    [Amended] 

24  Revise  the  reference  in 
§  774.15(b)(3)  from  "§§  773.13"  to  read 
"§§773.6." 

§774.17    [Amended] 

25.  Revise  the  reference  in 

§  774.17(d)(1)  from  "§  773.15(b)  and  (c)" 
to  read  '§§  773.12  and  773.15." 

PART  775— ADMINISTRATIVE  AND 
JUDICIAL  REVIEW  OF  DECISIONS 

26.  The  authority  citation  for  part  775 
continues  to  read  as  foJlows: 

.\uthority:  30  I '  -S  T   1201  H  seq. 
§775.11     [Amended] 

27.  Revise  the  reference  in  the  third 
sentence  of  §775. 11(b)(1)  from 

"§  773.13(c)"  to  read  '§  773.6(c)." 


PART  778— PERMIT  APPUCATIONS— 
MINIMUM  REQUIREMENTS  FOR 
LEGAL.  FINANCIAL,  COMPLIANCE, 
AND  RELATED  INFORMATION 

28.  Revise  the  authority  citation  for 
part  778  to  read  as  follows: 

Authority:  «)  l'  S.C    1201  ft  srq 
29  Redesignate  §  778.10  as  §  778.8 
and  revise  it  to  read  as  follows: 

§  778.8    Information  collection. 

(a)  Under  the  Paperwork  Reduction 
.\ct.  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  of 
this  part.  Section  507(b)  of  the  Act 
provides  that  persons  applying  for  a 
permit  to  conduct  surface  coal  raining 
operations  must  submit  to  the  regulatory 
authority  certain  information  regarding 
the  applicant  and  affiliated  entities, 
their  compliance  status  and  history, 
property  ownership  and  other  property 
rights,  violation  information,  right  of 
entry .  liability  insurance,  the  status  of 
unsuitabilitv  claims,  and  proof  of 
publication  of  a  newspaper  notice.  The 
regulatory  authority  uses  this 
information  to  ensure  that  all  legal, 
financial  and  compliance  requirements 
are  satisfied  before  issuance  of  a  permit. 
Persons  seeking  to  conduct  surface  coal 
mining  operations  must  respond  to 
obtain  a  benefit.  A  Federal  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 


of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  clearance  number  for  this  part 
is  1029-0117. 


(b)  We  estimate  that  the  public 
reporting  and  record  keeping  burden  for 
this  part  averages  27  hours  per  response, 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  and  record 
keeping  requirements,  including 
suggestions  for  reducing  the  burden,  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Information  Collection  Clearance 
Officer,  1951  Constitution  Avenue,  NW. 
Washington,  DC  20240.  Please  refer  to 
OMB  Control  Number  1029-0117  in  any 
correspondence. 

30.  Add  §  778.9  to  read  as  follows: 

§  778.9    Certifying  and  updating  existing 
permit  application  information. 

In  this  section,  "you"  means  the 
applicant  and  "we"  or  "us"  means  the 
regulatory  authority. 

(a)  If  you  have  previously  applied  for 
a  permit  and  the  required  information  is 
already  in  AVS,  then  you  may  update 
the  information  as  shown  in  the 
following  table. 


It 


then  you 


(1)  All  Of  part  of  the  information  already  m  AVS  is  accurate  and  com-     may  certify  to  us  by  swearing  or  affirming,  under  oath  and  in  writing, 

that  the  relevant  information  in  AVS  is  accurate,  complete,  and  up  to 

date, 
must  submit  to  us  the  necessary  information  or  corrections  and  swear 

or  affirm,  under  oath  and  In  writing,  that  the  information  you  sutKnit  Is 

accurate  and  complete 
must  include  in  your  permit  application  the  information  required  under 

this  part 


plate 
(2)  Part  of  the  information  m  AVS  is  missing  or  incorrect 


(3)  You  can  neither  certify  that  the  data  in  AVS  is  accurate  and  com- 
plete nor  make  needed  corrections 


(b)  You  must  swear  or  affirm,  under 
oath  and  in  writing,  that  all  information 
you  provide  in  an  application  is 
accurate  and  complete. 

(c)  We  may  establish  a  central  file  to 
house  your  identitv  information,  rather 
than  place  duplicate  information  in 
each  of  vour  permit  application  files 
We  will  make  the  information  available 
to  the  public  upon  request 

(d)  .^fter  we  approve  an  application, 
but  before  we  issue  a  permit,  you  must 
update,  correct,  or  indicate  that  no 
change  has  occurred  in  the  information 
previouslv  submitted  under  this  section 
and  §§  778  1 1  through  778  14  of  this 
part 

31.  Add  §778.11  to  read  as  follows: 


§  778. 1 1     Providing  applicant,  operator,  and 
ownership  and  control  Infomurtion. 

(a)  You.  the  applicant,  must  provide 
in  the  permit  application — 

(1)  .^  statement  indicating  whether 
you  and  your  operator  are  corporations, 
partnerships,  sole  proprietorships,  or 
other  business  entities: 

(2)  Taxpayer  identification  numbers 
for  you  and  your  operator. 

(b)  You  must  provide  the  name, 
address,  and  telephone  number  for — 

(1)  The  applicant. 

(2)  Your  resident  agent  who  will 
accept  service  of  process. 

(3)  Any  operator,  if  different  from  the 
applicant. 

(4)  Person(s)  responsible  for 
submitting  the  Cioal  Reclamation  Fee 


Report  (Form  OSM-1)  and  for  remitting 
the  reclamation  fee  payment  to  OSM. 

(c)  For  you  and  your  operator,  you 
must  provide  the  information  required 
bv  paragraph  (e)  of  this  section  for 
every — 

11)  Officer. 

(2)  Director. 

(3)  Person  performing  a  function 
similar  to  a  director. 

(4)  Person  who  owns  10  to  50  percent 
of  the  applicant  or  the  operator. 

(5)  Person  who  owns  or  controls  the 
applicant  and  person  who  owns  or 
controls  the  operator.  For  each  owner  or 
controller  who  does  not  own  or  control 
an  entire  surface  coal  mining  operation, 
you  may  list  the  portion  or  aspect  of  the 


operation  which  that  person  owns  or 
controls. 

(d)  The  natural  person  with  the 
greatest  level  of  effective  control  over 
the  entire  proposed  surface  coal  mining 
operation  must  submit  a  certification, 
under  oath,  that  he  or  she  controls  the 
proposed  surface  coal  mining  operation. 

(e)  You  must  provide  the  following 
information  for  each  person  listed  in 
paragraphs  (c)  and  (d)  of  this  section — 

(1)  The  person's  name,  address,  and 
telephone  number. 

(2)  The  person's  position  title  and 
relationship  to  you,  including 
percentage  of  ownership  and  location  in 
the  organizational  structure. 

(3)  'The  date  the  person  began 
functioning  in  that  position. 

32.  Add  §  778.12  to  read  as  follows: 

§  778. 1 2    Providing  permit  history 
information. 

(a)  You,  the  applicant,  must  provide 
a  list  of  all  names  under  which  you, 
your  operator,  your  partners  or  principal 
shareholders,  and  your  operator's 
partners  or  principal  shareholders 
operate  or  previously  operated  a  surface 
coal  mining  operation  in  the  United 
States  within  the  five-year  period 
preceding  the  date  of  submission  of  the 
application. 

(b)  For  you  and  your  operator,  you 
must  provide  a  list  of  any  pending 
permit  applications  for  surface  coal 
mining  operations  filed  in  the  United 
States.  The  list  must  identify  each 
application  by  its  application  number 
and  jurisdiction,  or  by  other  identifying 
information  when  necessary. 

(c)  For  any  surface  coal  mining 
operations  that  you  or  your  operator 
owned  or  controlled  within  the  five-year 
period  preceding  the  date  of  submission 
of  the  application,  and  for  any  surface 
coal  mining  operation  you  or  your 
operator  own  or  control  on  that  date, 
you  must  provide  the — 

(1)  Permittee's  and  operator's  name 
and  address; 

(2)  Permittee's  and  operator's  taxpayer 
identification  numbers; 

(3)  Federal  or  State  permit  number 
and  corresponding  MSHA  number; 

(4)  Regulatory  authority  with 
jurisdiction  over  the  permit;  and 

(5)  Permittee's  and  operator's 
relationship  to  the  operation,  including 
percentage  of  ownership  and  location  in 
the  organizational  structure. 

33.  Revise  §  778.13  to  read  as  follows: 

§  778.1 3    Providing  property  interest 
information. 

You,  the  applicant,  must  provide  in 
the  permit  application  all  of  the 
following  information  for  the  property 
to  be  mined — 


(a)  The  name  and  address  of — 

(1)  Each  legal  or  equitable  owner{s)  of 
record  of  the  surface  and  mineral. 

(2)  The  holder(s)  of  record  of  any 
leasehold  interest. 

(3)  Any  purchaser(s)  of  record  under 
a  real  estate  contract. 

(b)  The  name  and  address  of  each 
owTier  of  record  of  all  property  (surface 
and  subsurface)  contiguous  to  any  part 
of  the  proposed  permit  area. 

(c)  A  statement  of  all  interests, 
options,  or  pending  bids  you  hold  or 
have  made  for  lands  contiguous  to  the 
proposed  permit  area.  If  you  request  in 
writing,  we  v«ll  hold  as  confidential, 
under  §  773.6(d)(3)(ii)  of  this  chapter, 
any  information  you  are  required  to 
submit  under  this  paragraph  which  is 
not  onpublic  file  under  State  law. 

(d)  The  Mine  Safety  and  Health 
Administration  (MSHA)  numbers  for  all 
structures  that  require  MSHA  approval. 

34.  Revise  §  778.14  to  read  as  follows: 

§778.14    Providing  violation  information. 

(a)  You,  the  applicant,  must  state,  in 
your  permit  application,  whether  you, 
your  operator,  or  any  subsidiary, 
affiliate,  or  entity  which  you  or  your 
operator  own  or  control  or  which  is 
under  common  control  with  you  or  your 
operator,  has — 

(1)  Had  a  Federal  or  State  permit  for 
surface  coal  mining  operations 
suspended  or  revoked  during  the  five- 
year  period  preceding  the  date  of 
submission  of  the  application;  or 

(2)  Forfeited  a  performance  bond  or 
similar  security  deposited  in  lieu  of 
bond  in  connection  with  surface  coal 
mining  and  reclamation  operations 
during  the  five-year  period  preceding 
the  date  of  submission  of  the 
application. 

(b)  For  each  suspension,  revocation, 
or  forfeiture  identified  under  paragraph 
(a),  you  must  provide  a  brief 
explanation  of  the  facts  involved, 
including  the — 

(1)  Permit  number. 

(2)  Date  of  suspension,  revocation,  or 
forfeitiu"e,  and,  when  applicable,  the 
amount  of  bond  or  similar  security 
forfeited. 

(3)  Regulatory  authority  that 
suspended  or  revoked  the  permit  or 
forfeited  the  bond  and  the  stated  reasons 
for  the  action. 

(4)  Current  status  of  the  permit,  bond, 
or  similar  security  involved. 

(5)  Date,  location,  type,  and  current 
status  of  any  administrative  or  judicial 
•proceedings  concerning  the  suspension, 
revocation,  or  forfeiture. 

(c)  A  list  of  all  violation  notices  you 
or  your  operator  received  for  any  surface 
coal  mining  and  reclamation  operation 
during  the  three-year  period  preceding 


the  date  of  submission  of  the 
application.  In  addition  you  must 
submit  a  list  of  all  unabated  or 
uncorrected  violation  notices  incurred 
in  connection  with  any  surface  coal 
mining  and  reclamation  operation  that 
you  or  your  operator  own  or  control  on 
that  date.  For  each  violation  notice 
reported,  you  must  include  the 
following  information,  when 
applicable — 

(1)  The  permit  number  and  associated 
MSHA  number. 

(2)  The  issue  date,  identification 
number,  and  current  status  of  the 
violation  notice. 

(3)  The  name  of  the  person  to  whom 
the  violation  notice  was  issued, 

(4)  The  name  of  the  regulator},' 
authority  or  agency  that  issued  the 
violation  notice. 

(5)  A  brief  description  of  the  violation 
alleged  in  the  notice. 

(6)  The  date,  location,  type,  and 
current  status  of  any  administrative  or 
judicial  proceedings  concerning  the 
violation  notice. 

(7)  If  the  abatement  period  for  a 
violation  in  a  notice  of  violation  issued 
under  §843.12  of  this  chapter,  or  its 
State  regulator}-  program  equivalent,  has 
not  expired,  certification  that  the 
violation  is  being  abated  or  corrected  to 
the  satisfaction  of  the  agency  with 
jurisdiction  over  the  violation. 

(8)  For  all  violations  not  covered  by 
paragraph  (c)(7)  of  this  section,  the 
actions  taken  to  abate  or  correct  the 
violation. 

§778.21     [Amended] 

35.  Revise  the  reference  in  §  778.31 
from  "§  773.13(a)(1)"  to  read 

"§  773.6(a)(1)." 

PART  785— REQUIREMENTS  FOR 
PERMITS  FOR  SPECIAL  CATEGORIES 
OF  MINING 

36.  Revise  the  authority  citation  for 
part  785  to  read  as  follows: 

Authority:  30  L.S.C.  1201  et  seq. 
§785.13    [Amended] 

37.  Revise  the  reference  in  §  785.13(c) 
from  "§  773.13"  to  read  "773.6"  and  the 
reference  in  the  second  sentence  of 

§  785.13(h)  from  "§  773.13"  to  read 
"§773.6." 

§785.21     [Amended] 

38.  Revise  the  reference  in  the 
introductor\-  text  of  §  785.21(e)  from 
"773.11"  to  read  "773.4." 

§785.25    [Amended] 

39  Revise  the  reference  in  the  first 
sentence  of  §  785.25(a)  from 
"§  773.15(b)(4)"  to  read  "§  773.13." 
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PART  795— PERMANENT 
REGULATORY  PROGRAM— SMALL 
OPERATOR  ASSISTANCE  PROGRAM 

40  Revise  the  authority  citation  to'- 
part  795  to  read  as  follows; 

Authnritv:  U)  I    S  C    1201  ft  seq. 

§795.9    [Amended] 

41  Revise  the  reference  in  the  first 
sentence  of  i^  795  9(d)  from 

•§773  13(d)"  to  rnad    (»  773  6(d)." 

PART  817— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
UNDERGROUND  MINING  ACTIVITIES 

42  Revi.sf  the  duthunty  citation  tor 
part  817  to  read  as  follows: 

.\uthoritv:  30  U.S.C.  1201  et  seq. 
§617.121     [Amended] 

43  Revise  the  reference  in  the  last 
sentence  of  tj  817  121(g)  from 

••§  773. 13(d)'  to  read  "^  773  6(d)  " 

PART  840— STATE  REGULATORY 
AUTHORITY:  INSPECTION  AND 
ENFORCEMENT 

44  Revise  the  authority  citation  for 
part  840  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq  .  unless 
otherwise  noted 

§840.14    [Amended] 

43   Revise  the  reference  in 
§840. 14(b)(2)  from  "773  13(d}'  to  read 
"773.6(d)." 

PART  842— FEDERAL  INSPECTIONS 
AN[l  MONITORING 

4h  Revise  the  authority  citation  for 
part  842  tn  f  id  as  follows; 

.\uthoritv:  U)  U.S.C.  1201  et  seq 

§842.16    [Amended] 

47  Revise  the  reference  in 
§842. 16(a)(2)  from  "§773. 13(d)"  to  read 
"§773. 6(d)  ■■ 

PART  843— FEDERAL  ENFORCEMENT 

48.  Revise  the  authority  c:itati()n  for 
part  843  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 
§843.5     [Amended] 

49.  In  §  843.5.  remove  the  definition 
of  Willful  violation. 

50.  Revise  §  843.11(g)  to  read  as 
follows: 

§843.11     Cessation  orders. 

*         *         *         •         • 

(g)  Within  60  days  after  issuing  a 
cessation  order,  OSM  will  notify  in 
writing  the  permittee,  the  operator,  and 


anv  person  who  has  been  listed  or 
identified  bv  the  applicant,  permittee,  or 
(1,SM  as  an  owner  or  controller  of  the 
operation,  as  defined  in  §  701.5  of  this 
I  haptr-r 
•         •         *         *         * 

51    Kevisf  4)843  21  to  read  as  follows: 

§  843.21     Procedures  for  improvidently 
Issued  State  permits. 

(a)  Initiii!  ruitiif.  If  we,  CLSM,  on  the 
basis  of  any  infi)rmation  available  to  us. 
nil  hiding  information  submitted  by  any 
person,  have  reason  to  believe  that  a 
,State-issued  permit  meets  the  criteria  for 
an  improvidently  issued  permit  under 

f;  773  21  of  this  chapter,  or  the  State 
regiilatnrv  program  equivalent,  and  the 
State  has  failed  to  take  appropriate 
at;tion  on  the  permit  under  the  State 
regulatorv'  program  equivalents  of 
§§  773.21  through  773.23  of  this 
chapter,  we  must  — 

(1)  Issue  a  notice,  by  certified  mail,  to 
the  State,  to  you,  the  permittee,  and  to 
any  person  providing  information  under 
paragraph  (a)  of  this  section.  The  notice 
will  slate  in  writing  the  reasons  for  our 
belief  that  vour  permit  was 
imprnvidentlv  issued.  The  notice  also 
will  request  the  State  to  take  appropriate 
action,  as  specified  in  paragraph  (b)  of 
this  section,  within  10  days. 

(2)  Post  the  notice  at  our  office  closest 
to  the  permit  area  and  on  the  AV'S 
Office  Internet  home  page  (Internet 
address:  http://www.avs.osmre.gov). 

(b)  State'  response.  Within  10  days 
after  rtueiving  notice  under  paragraph 
(a)  of  this  sectum,  the  State  must 
demonstrate  to  us  in  writing  that 
either — 

( 1 )  The  permit  does  not  meet  the 
criteria  of  §  773.21  of  this  chapter  or  the 
State  regulatory  program  equivalent; 

(2)  The  State  is  in  compliance  with 
the  State  regulatory  program  equivalents 
of  i>§  773  21  through  773.23  of  this 
chapter;  or 

(3)  The  State  has  good  cause  for  not 
(  omplving  with  the  State  regulatory- 
program  equivalents  of  §§  773,21 
through  773.23  of  this  chapter.  For 
purposes  of  this  section,  good  cause  has 
the  same  meaning  as  in 

§842  ll(b)(l)(ii)(B)(4)  ofthis  chapter, 
except  that  good  cause  does  not  include 
the  lack  of  State  program  equivalents  of 
§§773  21  through  773.23  ofthis 
I  hapter 

(c)  S'ntice  of  Federal  inspection.  If  we- 
find  that  the  State  has  failed  to  make  the 
demonstration  required  by  paragraph  (b) 
ofthis  section,  we  must  initiate  a 
Federal  inspection  under  paragraph  (d) 
ofthis  section  to  determine  if  your 
permit  was  improvidentlv  issued  under 
the  criteria  in  §  773.21  ofthis  chapter  or 


the  State  regulatory  program  equivalent. 
We  must  also — 

(1)  Issue  a  notice  to  you  and  the  State 
by  certified  mail.  The  notice  will  state 
in  writing  the  reasons  for  our  finding 
under  this  section  and  our  intention  to 
initiate  a  Federal  inspection. 

(2)  Post  the  notice  at  our  office  closest 
to  the  permit  area  and  on  the  AVS 
Office  Internet  home  page  (Internet 
address:  http;//www. avs.osmre.gov). 

(3)  Notify  any  person  who  provides 
information  under  paragraph  (a)  ofthis 
section  that  leads  to  a  Federal 
inspection  that  he  or  she  may 
accompany  the  inspector  on  any 
inspection  of  the  minesite. 

(d)  Federal  inspection  and  written 
finding.  No  less  than  10  days  but  no 
more  than  30  days  after  providing  notice 
under  paragraph  (c)  of  this  section,  we 
will  conduct  an  inspection  and  make  a 
written  finding  as  to  whether  your 
permit  was  improvidently  issued  under 
the  criteria  in  §  773.21  of  this  chapter. 

In  making  that  finding,  we  will  consider 
all  available  information,  including 
information  submitted  by  you,  the  State, 
or  any  other  person.  We  will  post  that 
finding  at  our  office  closest  to  the 
permit  area  and  on  the  AVS  Office 
Internet  home  page  (Internet  address: 
http://www.avs.osmre,gov).  If  we  find 
that  vour  permit  was  improvidently 
issued,  we  must  issue  a  notice  to  you 
and  the  State  by  certified  mail.  The 
notice  will  state  in  writing  the  reasons 
for  our  finding  under  this  section. 

(e)  Federal  enforcement.  If  we  find 
that  vour  permit  was  improvidently 
issued  under  paragraph  (d)  of  this 
section,  we  must — 

(1)  Issue  a  notice  of  violation  to  you 
or  your  agent  consistent  with  §  843.12(b) 
of  this  part  and  provide  opportunity  for 
a  public  hearing  under  §§  843.15  and 
843.16. 

(2)  Issue  a  cessation  order  to  you  or 
vour  agent  consistent  with  §843.1 1(c),  if 
a  notice  of  violation  issued  under 
paragraph  (e)(1)  is  not  remedied  under 
paragraph  (f)  of  this  section  within  the 
abatement  period,  and  provide 
opportunity  for  a  public  hearing  under 
§§843.15  and  843.16. 

(f)  Remedies  to  notice  of  violation  or 
cessation  order.  Upon  receipt  of 
information  from  any  person  concerning 
a  notice  of  violation  or  cessation  order 
issued  under  paragraph  (e)  of  this 
section,  we  will  review  the  information 
and — 

(1)  Vacate  the  notice  or  order  if  it 
resulted  from  an  erroneous  conclusion 
under  this  section;  or 

(2)  Terminate  the  notice  or  order  if — 
(i)  The  violation  has  been  abated  or 

corrected  to  the  satisfaction  of  the 


agency  with  jurisdiction  over  the 
violation; 

(ii)  You  or  your  operator  no  longer 
own  or  control  the  relevant  operation; 

(iii)  The  violation  is  the  subject  of  a 
good  faith  administrative  or  judicial 
appeal  (unless  there  is  an  initial  judicial 
decision  afiirming  the  violation,  and 
that  decision  remains  in  force); 

(iv)  The  violation  is  the  subject  of  an 
abatement  plan  or  payment  sdiedule 
that  is  being  met  to  the  satisfaction  of 
the  agency  with  jurisdiction  over  the 
violation;  or 

(v)  You  are  pursuing  a  good  faith 
challenge  or  administrative  or  judicial 
appeal  of  the  relevant  ownership  or 
control  listing  or  finding  (unless  there  is 
an  initial  judicial  decision  affirming  the 
listing  or  finding,  and  that  decision 
remains  in  force), 

(g)  No  civil  penalty.  We  will  not 
assess  a  civil  penalty  for  a  notice  of 
violation  issued  under  this  section. 

§843.24    [R«moved] 

52.  Remove  §843.24. 

PART  846-INDIViDUAL  CIVIL 
PENALTIES 

53.  Revise  the  authority  citation  to 
read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

§846.5    [Removed] 

54.  Remove  §846.5. 

55.  Add  part  847  to  read  as  follows: 

PART  847— ALTERNATIVE 
ENFORCEMENT 


Scope. 

General  provisions. 

Criminal  penalties. 

Civil  actions  for  relief 


Sec. 

847.1 

847.2 

847.11 

847.16 

Authority:  30  U.S.C.  1201  et  seq. 

§847.1     Scope. 

This  part  governs  the  use  of  measures 
provided  in  sections  518(e),  518(g)  and 
521(c)  of  the  Act  for  criminal  penalties 
and  civil  actions  to  compel  compliance 
with  provisions  of  the  Act. 

§  847.2    General  provisions. 

(a)  Whenever  a  court  of  competent 
jurisdiction  enters  a  judgment  against  or 
convicts  a  person  under  these 
provisions,  we  must  update  AVS  to 
reflect  the  judgment  or  conviction. 

(b)  The  existence  of  a  performance 
bond  or  bond  forfeiture  cannot  be  used 
as  the  sole  basis  for  determining  that  an 
alternative  enforcement  action  is 
unwarranted. 

(c)  Each  State  regulatory  program 
must  include  provisions  for  civil  actions 
and  criminal  penalties  that  are  no  less 


stringent  than  those  in  this  part  and 
include  the  same  or  similar  procedural 
requirements. 

Cd)  Nothing  in  this  part  eliminates  or 
limits  any  additional  enforcement  rights 
or  procedures  available  under  Federal  or 
State  law. 

§  847.1 1    Criminal  panattiM. 

Under  sections  518(e)  and  (g)  of  the 
Act,  we,  the  regulatory  authority,  wrill 
request  the  Attorney  General  to  pursue 
criminal  penalties  against  any  person 
who — 

(a)  Willfully  and  knowdngly  violates  a 
condition  of  the  permit; 

(b)  Willfully  and  knowingly  fails  or 
refuses  to  comply  with — 

(1)  Any  order  issued  under  section 
521  or  526  of  the  Act;  or 

(2)  Any  order  incorporated  into  a  final 
decision  issued  by  the  Secretary  under 
the  Act  (except  for  those  orders 
specifically  excluded  under  section 
518(e)  ofthe  Act);  or 

(c)  Knowingly  makes  any  false 
statement,  representation,  or 
certification,  or  knowingly  fails  to  make 
any  statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or 
required  to  be  maintained  under  the 
regulatory  program  or  any  order  or 
decision  issued  by  the  Secretary  under 
the  Act. 

§  847. 1 6    Civil  actions  for  relief. 

(a)  Under  section  521(c)  of  the  Act, 
we,  the  regulatory  authority,  will 
request  the  Attorney  General  to  institute 
a  civil  action  for  relief  whenever  you, 
the  permittee,  or  your  agent — 

(1)  Violate  or  fail  or  refuse  to  comply 
with  any  order  or  decision  that  we  issue 
under  the  Act  or  regulatory  program; 

(2)  Interfere  with,  hinder,  or  delay  us 
in  carrying  out  the  provisions  of  the  Act 
or  its  implementing  regulations; 

(3)  Reruse  to  admit  our  authorized 
representatives  onto  the  site  of  a  surface 
coal  mining  and  reclamation  operation; 

(4)  Refuse  to  allow  our  authorized 
representatives  to  inspect  a  surface  coal 
mining  and  reclamation  operation; 

(5)  Refuse  to  furnish  any  information 
or  report  that  we  request  imder  the  Act 
or  regulatory  program;  or 

(6)  Refuse  to  allow  access  to,  or 
copying  of  those  records  that  we 
determine  necessary'  to  carry  out  the 
provisions  ofthe  Act  and  its 
implementing  regulations. 

(b)  A  civil  action  for  relief  includes  a 
permanent  or  temporary  injunction, 
restraining  order,  or  any  other 
appropriate  order  by  a  district  court  of 
the  United  States  for  the  district  in 
which  the  surface  coal  mining  and 
reclamation  operation  is  located  or  in 
which  you  have  your  principal  office. 


(c)  Temporary  restraining  orders  will 
be  issued  in  accordance  with  Rule  65  of 
the  Federal  Rules  of  Civil  Procedure,  as 
amended. 

(d)  Any  relief  the  court  grants  to 
enforce  an  order  under  paragraph  (b)  of 
this  section  will  continue  in  effect  until 
completion  or  final  termination  of  all 
proceedings  for  review  of  that  order 
vmder  the  Act  or  its  implementing 
regiUations  unless,  beforehand,  the 
district  court  granting  the  relief  sets 
aside  or  modifies  the  order. 

PART  874— GENERAL  RECLAMATION 
REQUIREMENTS 

56.  Revise  the  authority  citation  for 
part  874  to  read  as  follows: 

Authority:  30  U,S.C.  1201  et  seq. 

57.  Revise  §874.16  to  read  as  follows: 

§874.16    Contractor  eligibility. 

To  receive  AML  funds,  every 
successful  bidder  for  an  AML  contract 
must  be  eligible  under  §§  773,12, 
773.13,  and  773.14  ofthis  chapter  at  the 
time  of  contract  award  to  receive  a 
permit  or  provisionally  issued  permit  to 
conduct  surface  coal  mining  operations. 

PART  875— NONCOAL  RECLAMATION 

58.  Revise  the  authority  citation  for 
part  875  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq 

59.  Revise  §875.20  to  read  as  follows: 

§875.20    Contractor  eligibility. 

To  receive  AML  funds  for  noncoal 
reclamation,  every  successful  bidder  for 
an  AML  contract  must  be  eligible  under 
§§773.12,  773.13,  and  773.14  ofthis 
chapter  at  the  time  of  contract  award  to 
receive  a  permit  or  provisionally  issued 
permit  to  conduct  surface  coal  mining 
operations. 

PART  903— ARIZONA 

60.  The  authority  citation  for  part  903 
continues  to  read  as  follows: 

Authority  30  L'.S  C.  1201  et  seq. 
§903.773    [Amended] 

61.  Revise  the  reference  in  the  second 
sentence  of  §  903.773(d)(3)  from 

"§  773.13(a)(1)"  to  read  "§  773.6(a)(1). " 

62.  Revise  the  reference  in 

§  903.773(g)  introductorv  text  from 
"§  773.13(d)"  to  read  "§773. 6(d)." 

63.  Revise  the  reference  in 

§903. 773(g)(1)  from  "§  773.13(a)(1)"  to 
read  "§  773.6(a)(1)." 

64.  Revise  the  reference  in 

§  903.773(g)(2)  from  "§  773.13(a)(1)"  to 
read  "§  773.6(a)(1)." 
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§903.774    [Amended] 

65   Revise  the  reference  in  th^'  fir-.t 
sentence  of  *:)  903  774(c)  from 
■i^  773.13(b)  and  (c) "  to  read  ■*?  ^~f  H(hl 
and  (c)." 

66,  Revise  the  refereni;e  in 
i?903.774(n(2)  from  '-^773  \  <(alf3)"  tn 
read   ■§  773.6(d)(3).' 

PART  905— CALIFORNIA 

67  Revi;,e  the  authority  (  itatum  fni 
part  905  to  rt'ad  as  follows 

Authority.  «)  r  .s  r    1201  et  seq 

§905.773     [Amended] 

68  Revise  the  referent  e  in 
s?905,7:'3(d)(3)  from  ■■^~'73  1  V  tn  r^ad 
■■*»  773.6    ■ 

69  Revise  tht-  ^eterenc.^'  in  thf'  tir->t 
sentence  of  *?  905.773(f)  from 

■^  773  13(c)"  to  read   -Ss  77.)  6(cj." 

70,  Revise  the  reference  in 
s^905.7^3(g)  from  ■t}  ""3  l  Ud)"  tn  rfaii 
■i:,:'73.6(d)    ■ 

§905.774     [Amended] 

71  Re\ise  ^h^'  referf'iii  e  in  thf  ^t^t  niid 
sentence  of «?  905  774(h)  from  '"""  i  1  Hh] 
and  (c)  '  to  read  ■■773.6(b)  and  ((  ).' 

"2    Revise  the  refere^c^'  in 
45  905.774(e)  from    'i;  :"~3   I  )(d)(  Vi"  tfi 
read   ■«»  :-~3.6(a)(31  " 

PART  910— GEORGIA 

73  R^•vlse  the  authontv  (  itatinn  tnr 
part  910  to  read  as  toDows: 

.■\uthontv     ill  i     >i      lJ.Uletseq. 
§910.773     [Amended] 

74  Revise  the  retert'lK  e  in 

i?910  773lb)(4)  from    '^  :"■"  M  >     U,  rrad 
■■t?773.6  ■■ 

§910.774     [Amended] 

75.  Kf\  ise  the  rt^ference  in 
^910. 774(b)(1)  from  ■■^^  773.13     \n  read 
■■S}i5:-73  6  ■■ 

PART  91 2— IDAHO 

76   Re\i-.t>  the  duthoriu-  i  itdtmn  tnr 
part  912  to  r^ad  a>  follows 
.\uthorifv:   ill  '    s  !      ijdi  ^f  seq. 

§912.773     [Amended] 

"7   Revise  tilt'  relVrent  e  in 
'5912.773(b)(4)  from  ■'S  ~:"3.1  V    In  OMd 
■i?  773. tv" 

§91^774    [Amended] 

7H.  Revise  tfu>  referenc:e  in 
«)9i2.774(bl(l)  from  '■§§  773.13    to  read 
■■i?45  773.6." 


PART  921— MASSACHUSETTS 

:'9   Revise  the  authontv  citation  for 
part  921  to  read  as  follows: 

.\iithoritv:   (U  I    S  (.    12(11  ►■;  s>'(,' 

§921  773     [Amended] 

6(1   Revise  the  reference  in 
«i921  773(b)(4)  from   '§  773.13"  to  read 

■  5}  77  <  6  " 

§921774     [Amended] 

Ml    Revise  the  rfference  in 
«?  92  1  774(b)(1)  from  "tj^  773.13"  to  read 
■■S5S,  -7.]  h" 

PART  922— MICHIGAN 

H2    Revise  the  authontv  citation  tor 
f)drt  ')22  to  read  as  follows: 

.Authority:  to  (    .^  (,    IJOl  fl  sf't,' 

§922.773     [Amended] 

H.i    Revise  the  reference  in 
s;  M22  ^~3(b){4)  from    'J^  773.13"  to  read 
t;  '^'^  \  6." 

§922.774     [Amended] 

H4    Re\  isH  the  reference  in 
t5  922  774(b)(1)  from   ■§§  773.13'  to  read 
■^5;  773  6." 

PART  933— NORTH  CAROLINA 

H.I    Rf'vise  the  authontv  citation  for 
part  93, t  to  read  as  follows: 

.Aulhorilv:   (ll  I    .S  (  .    IJOl  t-t  seq. 

§933.773     [Amended] 

Ht)    Kev  ise  the  reference  m 
5)  ')3  >,  7''3()))(4)  from   ■*?  77,!. 1  3"  to  read 
^  --  (  h 

§933.774     [Amended] 

H"    Rt'vise  the  refernnce  in 
:;M.f  i  "74(b)(1)  from    ■i^tj  773.13  '  to  read 
■t}^  ~7.i  t,  ' 

PART  937— OREGON 

H(.    Revise  the  authontv  c  itation  for 
part  9.i"  to  read  as  follows: 

.Authontv:   to  I    >(     l.:()letseq. 

§937.773     [Amended] 

H't   Rt'\ise  the  reference  in 
f?937.77.((l))(4)  fiom   ■ij  773  13"  to  read 
■•^773.6  " 

§937.774     [Amended] 

9(1    K('\  isf  ttie  reference  in 
^M.i:"  7~4(1))(1)  fV(uii  ■■i?i?  773.13"  to  read 
^i5  ':^  !  t.  " 

PART  939— RHODE  ISLAND 

M!    Revise  ttie  authorit\  citation  for 
[lart  9,tM  to  ri'ad  as  t  lUows: 

Authorit\:   ic  1     .^     .    IJUl  '■!  ^n/ 


§  939.773    [Amended] 

92.  Revise  the  reference  in 

§  939.773(b)(4)  from  "§  773.13"  to  read 

■■§  773.6," 

§939.774    [Amended] 

93.  Revise  the  reference  in 

t}  939.774(b)(1)  from  "§§  773.13"  to  read 

••§§773.6." 

PART  941— SOUTH  DAKOTA 

94.  Revise  the  authority  citation  for 
part  941  to  read  as  follows: 

Authority:  30  I'.S.C.  1201  et  seq 

§  941 .773    [Amended] 

95  Revise  the  reference  in 
§941. 773(b)(4)  from  ■■§773.13'  to  read 
■•§773.6." 

§941.774    [Amended] 

96.  Revise  the  reference  in 
§941  774(b)(1)  from  "§§  773.13"  to  read 

■■§§773.6." 

PART  942— TENNESSEE 


97.  Revise  the  authority  citation  for 
part  942  to  read  as  follows: 

Authority:  30  L'.S.C   1201  ft  st-q. 
§942.773    [Amended] 

98.  Revise  the  reference  in 

§  942.773(b)(4)  from  ■'§  773.13'^  to  read 

■•§773.6." 

99.  Revise  the  reference  in  the 
introductorv-  paragraph  of  §  942.733(d) 
from  ■■§773.n(d)(2)"  to  read 
■•§773. 5(d)(2). ■■ 

§942.774    [Amended] 

100.  Revise  the  reference  in  the  first 
sentence  of  §942. 774(c)  from  ■•§773.13" 
to  read  ■■§§  773.6." 

PART  947— WASHINGTON 

101.  Revise  the  authoritv  citation  for 
part  947  to  read  as  follows: 

Authority:  :'.0  L..S.C;    12U1  h(  seq. 
§947.773    [Amended] 

102.  Revise  th^"  reference  in 

§  947.773(b)(4)  from  ■§  773.13"  to  read 
■■§773.6." 

§  947.774    [Amended] 

103.  Revise  the  reference  in  the  first 
sentence  of  §  947.774(b)(1)  from 

■  §§  773. 13"  to  read  ••§§  773.6.  " 
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DEPARTMErfT  OF  JUSTICE 

Offica  of  Juvenile  Justice  and 
Delinquency  Prevention 

IOJP(OJJDP)-1297] 

Comprehensive  Program  Plan  for 
Rscal  Year  2001 

agency:  Office  of  Justice  Programs. 
Office  of  [uvenile  Justice  and 
Delinquency  Prevention.  Justice 
ACTION:  Notice  of  final  program  plan  for 
fiscal  year  2001. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  this  notice  of  its  Final 
Program  Plan  for  fiscal  year  (FY)  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  M.  Garry.  Acting  Deputv 
Administrator.  State.  Local,  and  Tnbal 
Grants  and  Child  Protection  Division/ 
Director.  Information  Dissemination  and 
Planning  Unit,  at  202-307-0751   (This 
is  not  a  toll-free  number  1 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Juvenile  Justice  and  Delinqut'ncy 
Prevention  (OJJDP)  is  a  component  of 
the  Office  of  Justice  Programs  in  the 
U.S.  Department  of  Justice  Pursuant  to 
the  provisions  of  Section  204  (b)(5)(A) 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended.  42 
U.S.C.  5601  p(  seq.  (JJDP  Act),  the 
Acting  Administrator  of  OJJDP 
published  for  public  comment  a 
Proposed  Comprehensive  Plan 
describing  the  program  activities  that 
OJJDP  proposed  to  carry  out  during 
fiscal  vear  (FY)  2001  under  Parts  C  and 
D  of  Title  II  of  the  JJDP  Act.  codified  at 
42  use.  5651-56653.  5667.  5667a.  The 
public  was  invited  to  comment  on  the 
Proposed  Plan  (published  on  September 
26.  2000.  at  65  FR  57912)  by  November 
13.  2000.  The  Acting  Administrator 
analyzed  the  public  comments  received, 
and  the  comments  and  OJJDP's 
responses  are  provided  below.  The 
Acting  Administrator  took  these 
comments  into  consideration  in 
developing  this  Final  Comprehensive 
Plan  describing  the  particular  program 
activities  that  OJJDP  intends  to  fund 
during  FY  2001,  using  in  whole  or  in 
part  funds  appropriated  under  Parts  C 
and  D  of  Title  11  of  the  JJDP  Act. 

OJTDP  acknowledged  in  the  Proposed 
Plan  that  at  the  time  of  publicaticjn  its 
FY  2001  appropriation  was  not  yet  final 
OJJDP  indicated  that  depending  on  the 
outcome  of  these  legislative  actions,  it 
might  alter  how  its  programs  are 
structured  and  make  any  necessary- 
modifications  in  the  Final  Plan 
following  the  public  comment  period 
This  Final  Plan  responds  to  and  is 


consistent  with  the  public  comments  on 
the  Proposed  Plan. 

Notice  of  the  official  solicitation  of 
grant  or  cooperative  agreement 
applications  for  competitive  programs  to 
be  funded  under  the  Final 
Comprehensive  Plan  will  be  published 
at  a  later  date  in  the  Federal  Register. 
No  proposals,  concept  papers,  or  other 
forms  of  application  should  be 
submitted  at  this  time. 

Background 

In  developing  its  program  plan  for 
Parts  C  and  D  each  year,  OJJDP  takes 
into  consideration  the  latest  available 
data  on  U.S.  juvenile  crime  and 
victimization  and  views  these  statistics 
in  relation  to  those  of  recent  years.  In 
1999.  the  Nation  experienced  its  fifth 
consecutive  year  of  an  unprecedented 
drop  in  the  rate  of  juvenile  arrests  for  a 
violent  offense.  Violent  offenses  include 
murder,  forcible  rape,  robbery,  and 
aggravated  assault.  These  offenses 
constitute  the  FBI's  Violent  Crime  Index 
offenses  The  rate  of  juvenile  arrests  for 
these  offenses  in  1999  was  at  its  lowest 
level  since  1988-36  percent  below  the 
peak  year  of  1994  (compare  339  arrests 
per  100,000  youth  in  1999  versus  512  in 
1994  and  327  in  1988).  (For  more 
information,  see  the  OJJDP  Bulletin 
luvemle  Arrests  1999  (in  press)  by 
Howard  N.  Snyder.  Copies  of  this 
publication  and  others  cited  in  this 
Final  Program  Plan  are  available  from 
OJJDP's  Juvenile  Justice  Clearinghouse 
at  800-638-8736  or  online  at  OJJDP's 
Web  site  at  www.oijdp.ncjrs.org.) 

The  rate  of  vouth  victimization  has 
followed  similar  patterns  as  that  of 
vouth  offending.  From  1973  (when  the 
Bureau  of  Justice  Statistics  began 
collecting  victimization  statistics)  to 
1988.  the  victimization  rate  for  all 
persons  remained  fairly  stable.  Starting 
in  1988.  the  rate  of  victimization  for 
youth  ages  12  to  15  and  ages  16  to  19 
began  an  unprecedented  increase.  In 
that  vear.  the  rate  for  12-  to  15-year-olds 
was  83.7  per  100.000.  and  for  16-  to  19- 
year-olds,  it  was  98.2  per  100.000.  By 
1994.  when  the  rates  peaked,  it  was 
118  6  per  100.000  for  12-  to  15-year-olds 
and  123  9  per  100.00  for  16-  to  19-year- 
olds.  In  the  following  5  years,  however. 
both  rates  began  a  precipitous  decline, 
resulting  in  rates  comparable  to  those  of 
the  early  1980's.  In  1999.  the  rate  for  the 
vounger  age  group  (12-15)  was  74.5  per 
100.000  and  for  older  juveniles  (16-19) 
was  77.6  per  100.000. 

The  social  conditions  facing  youth 
have  also  changed.  According  to 
America's  Children:  Key  National 
Indicators  of  Well-Being  2000.  a 
publication  of  the  Federal  Interagency 
Forum  on  Child  and  Familv  Statistics. 


the  poverty  rate  of  children  dropped  to 
18  percent  in  1998  from  its  high  of  22 
percent  in  1993.  Deaths  among 
adolescents  age  15  to  19  continued  to 
decline.  In  1997,  the  mortality  rate  of 
this  age  group  was  75  per  100.000, 
compared  with  the  high  of  89  per 
100,000  seen  in  1991.  Declines  in  deaths 
from  firearm  injuries  between  1994  and 
1997  contributed  to  this  drop.  Since 
1993,  the  rate  of  juvenile  violent 
victimization  has  decreased  from  44 
victims  per  1,000  juveniles  ages  12-17 
to  25  per  1,000.  This  decrease  was 
present  for  virtually  every  demographic 
category. 

On  the  other  hand,  many  negative 
social  indicators  have  remained  at  high 
levels.  From  1980  to  1998,  the  percent 
of  young  adults  ages  18  to  24  who  had 
completed  high  school  remained 
relatively  flat  at  85  percent.  The 
prevalence  of  heavy  drinking  among 
adolescents  has  remained  constant  as 
has  the  prevalence  of  regular  cigarette 
smoking.  Illegal  drug  use  among  8th, 
10th.  and  12th  grade  students  has  not 
changed  from  1998  to  1999.  In  fact, 
although  drug  use  among  12th  graders 
had  declined  in  the  1980's.  since  1992, 
illicit  drug  use  has  increased  among  this 
population.  (For  more  information,  see 
America's  Children:  Key  National 
Indicators  of  Well-Being  2000.) 

Although  the  arrest  rates  for  juveniles 
have  dropped,  the  juvenile  justice 
system  still  must  deal  with  a  very  heavy 
caseload  of  juvenile  offenders.  In  1997, 
the  juvenile  justice  system  held  105,790 
individuals  for  offenses  in  residential 
facilities  throughout  the  country. 
Although  not  strictly  comparable  to  past 
numbers  (because  of  different  data 
collection  methods),  this  number 
indicates  an  increase  over  the 
approximately  94.500  offenders  held  in 
residential  placement  in  1995.  The 
Nation's  juvenile  courts  handled  1.76 
million  delinquency  cases  in  1997. 
While  this  number  had  remained  stable 
since  1996,  it  represented  a  48-percent 
increase  over  the  1988  caseload.  In 
1997,  juvenile  courts  sentenced  179,800 
youth  to  out-of-home  placement  and 
another  645,600  to  probation.  The 
proportion  of  all  cases  in  the  courts 
receiving  such  dispositions  did  not 
change  much  from  1988  to  1997 
(fluctuating  mildly  in  the  intervening 
years).  However,  by  1997  juvenile  courts 
were  sentencing  more  youth  than  ever 
to  these  dispositions  because  of  the 
increase  in  the  total  number  of  cases 
handled.  The  benefits  of  a  decreased 
arrest  rate  have  yet  to  filter  through  the 
system  to  decrease  rates  of  incarceration 
or  probation. 

Because  of  the  dramatic  changes  in 
juvenile  arrests  and  the  state  of  youth  in 
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the  country,  concerns  about  the  juvenile 
justice  system  have  shifted  over  the  past 
decade.  While  at  the  beginning  of  the 
1990's  some  predicted  a  plague  of 
violence  caused  by  juveniles,  the  Nation 
now  faces  quite  a  different  situation  as 
a  new  millennium  dav\ms.  Today  the 
challenge  is  to  find  solutions  to  a 
different  set  of  related  issues  such  as 
drug  dependency,  mental  health  care, 
and  a  large  residential  population  of 
juvenile  offenders.  The  decrease  in 
juvenile  arrests  is  not  a  signal  to  become 
lax  in  attending  to  the  problems  of 
vouth.  Instead,  it  should  be  considered 
a  sign  of  encouragement  to  continue 
emphasizing  the  beneficial  programs 
and  the  effective  intervention  efforts 
currently  under  way. 

The  causes  of  the  downward  trends  in 
juvenile  violence  are  complex.  Current 
research  cannot  yet  say  with  certainty 
what  combination  of  programs  and 
social  factors  led  to  this  decline. 
However,  national  statistics  and 
research  point  to  community  policing, 
gun  violence  prevention  programs,  gang 
intervention,  school  safety  efforts,  and 
prevention  programs  such  as  mentoring 
as  effective  factors  in  reducing  juvenile 
violence  and  victimization.  OJJDP  will 
continue  support  of  innovative 
programs,  evaluation  of  these  and  other 
programs,  research,  and  national  data 
collection.  With  the  results  of  these 
efforts,  policymakers  and  practitioners 
will  be  in  a  better  position  to  make 
informed  choices  in  their  mix  of 
programs  and  approaches  to  best  serve 
their  communities.  Their  efforts  will 
help  to  reinforce  the  existing  trends 
away  from  juvenile  violence  and 
delinquency,  and  OJJDP  is  committed  to 
continuing  to  support  their  work. 

OJJDP's  Final  Program  Plan  for  Fiscal 
Year  2001  focuses  on  solidifying  the 
gains  achieved  in  reducing  the  rate  of 
juvenile  arrests.  It  continues  to 
emphasize  programs  that  provide  an 
environment  for  youth  that  encourages 
prosocial  development.  The  Final 
Program  Plan  contains  research  and 
program  evaluation  projects  that  expand 
an  understanding  of  why  the  final  years 
of  the  1990's  were  so  beneficial  for 
youth.  It  expands  efforts  to  enhance  the 
capacity  of  the  juvenile  justice  system  as 
a  whole  to  make  the  right  decisions  for 
youth. 

In  this  Final  Comprehensive  Plan, 
OJJDP  describes  its  priorities  for  funding 
activities  authorized  under  Part  C 
(National  Programs)  and  Part  D  (Gang- 
Free  Schools  and  Communities; 
Community-Based  Gang  Intervention)  of 
Title  II  of  the  Juvenile  Justice  and 
Delinquency  Prevention  (JJDP)  Act.  The 
activities  authorized  under  Parts  C  and 
D  constitute  part,  but  not  all,  of  OJJDP's 


overall  responsibilities,  which  are 
outlined  briefly  below. 

In  1974,  the  JJDP  Act  established 
OJJDP  as  the  Federal  agency  responsible 
for  providing  national  leadership, 
coordination,  and  resources  to  develop 
and  implement  effective  methods  to 
prevent  and  reduce  juvenile 
delinquency  and  improve  the  quality  of 
juvenile  justice  in  the  United  States. 
OJJDP  administers  State  Formula  Grants 
under  Part  B  of  Title  II,  State  Challenge 
Grants  under  Part  E  of  Title  II,  and 
Community  Prevention  Grants  under 
Tide  V  of  the  JJDP  Act  to  assist  States 
and  territories  to  fund  a  range  cf 
delinquency  prevention,  control,  and 
juvenile  justice  system  improvement 
activities.  OJJDP  provides  support 
activities  for  these  and  other  programs 
under  statutory  set-asides  that  are  used 
to  provide  related  research,  evaluation, 
statistics,  demonstration,  and  training 
and  technical  assistance  services. 

Under  Part  C  of  Title  II  of  the  JJDP 
Act,  OJJDP  funds  Special  Emphasis 
programs  and — through  its  National 
Institute  for  Juvenile  Justice  and 
Delinquency  Prevention — numerous 
research,  evaluation,  statistics, 
demonstration,  training  and  technical 
assistance,  and  information 
dissemination  activities.  OJJDP  funds 
school  and  community-based  gang 
prevention,  intervention,  and 
suppression  programs  under  Part  D  and 
mentoring  programs  under  Part  G  of 
Title  11  of  the  JJDP  Act.  OJJDP  also 
coordinates  Federal  activities  related  to 
juvenile  justice  and  delinquency 
prevention  through  the  Concentration  of 
Federal  Efforts  Program  and  ser\'es  as 
the  staff  agency  for  the  Coordinating 
Council  on  Juvenile  Justice  and 
Delinquency  Prevention:  both  of  these 
activities  are  authorized  in  Part  A  of 
Title  II  of  the  JJDP  Act.  Another  OJJDP 
responsibility  under  the  JJDP  Act  is  to 
administer  the  Title  IV  Missing  and 
Exploited  Children's  Program. 

Other  programs  administered  by 
OJJDP  include  the  Drug  Prevention 
Program,  the  Enforcing  Underage 
Drinking  Laws  Program,  the  Safe 
Schools  Initiative,  the  Tribal  Youth 
Program,  the  Safe  Start:  Children 
Exposed  to  Violence  Initiative,  and  the 
Juvenile  Accountability  Incentive  Block 
Grants  program.  OJJDP  also  administers 
programs  under  the  Victims  of  Child 
Abuse  Act  of  1990.  as  amended.  42 
U.S.C.  13001  etseq. 

OJJDP  focuses  its  funding  and  support 
activities  on  the  development  and 
implementation  of  programs  with  the 
greatest  potential  for  reducing  juvenile 
delinquency  and  improving  the  juvenile 
justice  system  by  establishing 
partnerships  with  State  and  local 


goverrunents.  American  Indian  and 
Alaska  Native  jurisdictions,  and  public 
and  private  agencies  and  organizations. 
OJJDP  performs  its  role  of  national 
leadership  in  juvenile  justice  and 
delinquency  prevention  through  a  cycle 
of  activities.  "These  include  collecting 
data  and  statistics  to  determine  the 
extent  and  nature  of  issues  affecting 
juveniles;  supporting  research  studies 
that  can  lead  to  program 
demonstrations;  testing  and  evaluating 
demonstration  projects;  sharing  lessons 
learned  from  the  field  with  practitioners 
through  a  range  of  information 
dissemination  vehicles;  providing  seed 
money  to  States  and  local  governments 
through  formula  and  block  grants  to 
implement  programs,  projects,  or  reform 
efforts;  and  providing  training  and 
technical  assistance  to  assist  States  and 
local  governments  to  implement 
programs  effectively  and  to  maintain  the 
integrity  of  model  programs  as  they  are 
being  replicated. 

As  noted  previously.  OJJDP  is  a 
component  of  the  Office  of  Justice 
Programs  (OJP).  This  Department  of 
Justice  agency  emphasizes  the 
importance  of  coordination  among  its 
components  and  with  other  Federal 
agencies  whenever  possible  in  order  to 
obtain  maximum  results  from  OJP 
programs  and  initiatives.  OJJDP's 
coordination  efforts  include  joint 
funding,  interagency  agreements,  and 
partnerships  to  develop,  implement, 
and  evaluate  projects.  This  Final 
Program  Plan  reflects  OJJDP's 
coordination  efforts.  For  a  more 
complete  picture  of  OJP  program 
activities  that  affect  the  field  of  juvenile 
justice,  readers  are  encouraged  to  review 
the  Office  of  Justice  Programs  Fiscal 
Year  2001  Program  Plan  when  it 
becomes  available.  (Readers  should 
check  the  OJP  Web  site  at 
www.ojp.usdoj.gov  periodically  for  an 
announcement  of  the  availability  of  the 
OJP  Program  Plan.) 

Fiscal  Year  2001  Program  Planning 
Activities 

The  OJJDP  program  planning  process 
for  FY  2001  was  coordinated  with  the 
Acting  Assistant  Attorney  General. 
Office  of  Justice  Programs,  and  all  OJP 
components.  The  program  planning 
process  involved  the  following  steps: 

•  Internal  review  of  existing  programs 
by  OJJDP  staff. 

•  Internal  review  of  proposed 
programs  by  OJP  bureaus  and 
Department  of  Justice  components. 

•  Review  of  information  and  data 
from  OJJDP  grantees  and  contractors. 

•  Review  of  information  contained  in 
State  comprehensive  plans. 
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•  Review  of  comments  from  youth 
service  providers,  juvenile  justice 
practitioners,  and  researchers  who 
provided  input  in  proposed  new 
program  areas. 

•  Consideration  of  suggestions  made 
by  juvenile  justice  policymakers 
concerning  State  and  local  needs 

•  Consideration  of  all  comments 
received  during  the  period  of  public 
comment  on  the  Proposed 
Comprehensive  Plan. 

Discretionary  Grant  Continuation 
Policy 

OITDP  has  listed  on  the  following 
pages  continuation  projects  currently 
funded  in  whole  or  in  part  with  Part  C 
and  Part  D  funds  and  eligible  for 
continuation  funding  in  FY  2001,  either 
within  an  e.xisting  project  period  or 
through  an  extension  for  an  additional 
project  or  budget  period.  A  grantee's 
eligibility  for  continued  funding  for  an 
additional  budget  period  within  an 
existing  project  period  depends  on  the 
grantees  compliance  with  funding 
eligibility  requirements  and 
achievement  of  the  prior  years 
objectives.  The  amount  of  award  is 
based  on  prior  projections, 
demonstrated  need,  and  fund 
availability. 

The  onlv  projects  described  in  this 
Final  Program  Plan  are  those  that  are 
expected  to  receive  Part  C  or  Part  D  FY 
2001  continuation  funding  under 
project  period  or  discretionarv' 
continuation  assistance  awards.  The 
Final  Program  Plan  also  describes  new 
program  areas  that  OJfDP  is  considering 
for  new  awards  under  Part  C  or  Part  D 
in  FY  2001.  This  plan  does  not  include 
descriptions  of  other  OlfDP  programs, 
including  mentoring  programs  under 
Part  G  of  Title  II  of  the  FIDP  Act .  the 
Drug  Prevention  Program,  the  Enforcing 
the  Underage  Drinking  Laws  Program, 
the  Safe  Schools  Initiative,  the  Tribal 
Youth  Program,  the  Safe  Start:  Children 
Exposed  to  Violence  Initiative,  and  the 
Juvenile  Accountability  Incentive  Block 
Grants  program.  When  appropriate. 
OIIDP  issues  separate  solicitations  for 
applications  for  funding  for  these  or 
other  programs  that  are  not  authorized 
under  Parts  C  and  D.  Readers  interested 
in  learning  about  all  OIJDP  funding 
opportunities  are  encouraged  to  call 
OIJDP's  Juvenile  Justice  Clearinghouse 
at  800-63ft-8736  or  visit  OIJDP's  Web 
site  at  www.ojjdp.ncjrs.org  and  click  on 
"Grants  &  Funding.  ' 

Consideration  for  continuation 
funding  for  an  additional  project  period 
for  previously  funded  discretionary 
grant  piograms  will  be  based  on  several 
factors,  including  the  following: 


•  The  extent  to  which  the  project 
responds  to  the  applicable  requirements 
of  the  JJDP  Act. 

•  Responsiveness  to  OJJDP  and 
Department  of  Justice  FY  2001  program 
priorities. 

•  Compliance  with  performance 
requirements  of  prior  grant  years. 

•  Compliani;e  with  fiscal  and 
rpgiilator\'  requirements. 

•  Compliance  with  any  special 
conditions  of  the  award. 

•  Availability  of  funds  (based  on 
appropriations  and  program  priority 
determinations). 

In  accordance  with  Section  262 
(d)(1)(B)  of  the  JJDP  Act,  as  amended.  42 
use.  1^  5665a.  the  competitive  process 
for  the  award  of  Part  C  funds  is  not 
rt^uired  if  the  (Acting)  Administrator 
makes  a  written  determination  waiving 
the  competitive  process: 

1   Witn  respect  to  programs  to  be 
carried  out  in  areas  in  which  the 
President  declares  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  codified  at  42  U.S.C. 
tj  5 1 2 1  et  seq.  that  a  major  disaster  or 
emergency  exists,  or 

2.  With  respect  to  a  particular 
program  described  in  Part  C  that  is 
uniquely  qualified. 

Summary  of  Public  Comments  on  the 
Proposed  Comprehensive  Plan  for 
Fiscal  Year  2001 

OJJDP  published  its  Proposed 
Comprehensive  Plan  for  FY  2001  in  the 
Federal  Register  (Vol.  65.  No.  187)  on 
September  26,  2000,  for  a  45-day  public 
comment  period.  OJJDP  received  six 
letters  commenting  on  the  Proposed 
Plan.  Each  letter  had  just  one  signature. 
These  comments  have  been  considered 
in  the  development  of  OJJDP's  Final 
Comprehensive  Plan  for  Fiscal  Year 
2001. 

All  comments  received  are 
summarized  below  together  with 
OJJDP's  rt^sponses.  To  avoid  needless 
repetition  in  this  summary,  all 
comments  on  a  particular  program  or 
area  of  programming  are  summarized  in 
one  comment  paragraph  and  followed 
by  a  single  OJJDP  response,  which 
applies  to  all  the  comments  on  that 
topic. 

Comment  Two  individuals 
commented  on  the  sixth  area  of  new 
programming  ("Studying  Fetal  Alcohol 
Svndrome  (FAS)  and  Fetal  Alcohol 
Effects  (FAE)")  in  the  Proposed  Program 
Plan.  One  writer,  a  scientist  associated 
with  a  school  of  medicine,  endorsed 
OIJDP's  proposal  to  support  studies  to 
a.ssess  the  rate  of  FAS  and  FAE  in  youth 
in  the  juvenile  lustice  system,  to 
determine  what  services  are  available,  to 
develop  screening  and  individualized 


case  management,  and  to  plan  to  better 
serve  youth  affected  by  FAS/FAE.  He 
stressed  the  importance  of  this  issue, 
stating  that  "it  is  not  yet  clear  how  these 
deficits  may  affect  an  individual's 
disposition  to  delinquency  and  other 
high  risk  behaviors."  The  writer,  who 
has  spent  more  than  16  years  studying 
fetal  alcohol  effects,  indicated  that  there 
is  need  for  an  objective  and 
comprehensive  assessment  of  this 
situation.  The  second  commenter,  a 
university  professor  with  more  than  20 
years'  experience  in  research  on  FAS, 
referred  to  the  "devastating  effects"  of 
prenatal  alcohol  exposure  and  the 
importance  and  timeliness  of  efforts  to 
determine  the  influence  of  prenatal 
alcohol  on  the  juvenile  justice  system. 

Response:  OJJDP  appreciates  the 
writers'  thoughtful  comments  on  the 
issues  involved  in  Fetal  Alcohol 
Syndrome  (FAS)  and  Fetal  Alcohol 
Effects  (FAE)  and  their  support  for 
OJJDP's  proposal  to  include  research  in 
this  area  as  part  of  its  new  programming 
for  FY  2001.  As  the  first  writer  noted, 
although  the  deficits  associated  with 
FAS  and  FAE  would  appear  to 
predispose  individuals  to  delinquent 
and  criminal  behavior,  the  relevant  data 
to  support  this  cormection  do  not  yet 
exist.  "The  best  research  in  this  area  is 
perhaps  the  work  of  Anne  Streissguth, 
who  followed  415  individuals  with  FAS 
or  FAE  for  over  20  years.  Fourteen  . 
percent  of  her  subjects  between  the  ages 
of  6  and  11  and  61  percent  of 
adolescents  had  been  in  trouble  with  the 
law  at  least  once.  It  is  also  correct,  as 
one  writer  noted,  that  traditional 
juvenile  justice  system  programs  are  not 
designed  to  serve  this  population.  If  it 
is.  in  fact,  determined  that  a  significant 
number  of  youth  with  FAS/FAE  are 
involved  with  the  juvenile  justice 
system.  OJJDP  will  need  to  conduct 
subsequent  studies  to  discover  what 
intervention  and  treatment  strategies  are 
most  appropriate  and  effective  for  this 
population. 

Comment:  A  policy  analyst  wrote  to 
comment  on  the  third  new  program  eirea 
(  "Preparing  Juvenile  Offenders  for 
Reentry  Into  Their  Communities")  in 
the  Proposed  Program  Plan.  She 
suggested  that  OJJDP  should  consider 
including  youth  with  developmental 
and  learning  disabilities  in  addition  to 
vouth  with  mental  illness  and  substance 
abuse  in  the  reference  to  OJJDP's 
'proposing  to  expand  its  work  on 
juvenile  aftercare  services  to  target 
specialized  populations  such  as 
adolescent  female  offenders,  minority 
youth,  and  juvenile  offenders  with 
mental  health  and  substance  abuse 
problems  *   *   *"  She  also 
reconunended  that  OJJDP  include  an 
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evaluation  of  each  of  this  new  program 
area's  three  components  (computer 
networking  instruction,  model 
correctional  education  program,  and 
expansion  of  aftercare  services). 

Response:  In  the  third  area  for 
possible  new  programming  in  fiscal  year 
2001,  "Preparing  Juvenile  Offenders  for 
Reentry  Into  Their  Conmiunities," 
OJJDP  proposed,  among  other  actions,  to 
expand  its  work  on  aftercare  services 
"to  target  specialized  populations  such 
as  adolescent  female  offenders,  minority 
youth,  and  juvenile  offenders  with 
mental  health  and  substance  abuse 
problems."  The  writer  suggests  that 
OJJDP  consider  including  youth  with 
developmental  and  learning  disabilities, 
whom  she  described  as  being  "at  risk  for 
dropping  out  of  school,  unemployment, 
and  other  indicators  of  unsuccessful 
conunimity  reentry."  OJJDP  agrees  that 
these  youth  constitute  a  specialized 
population  that  also  needs  additional 
aftercare/reentry  resources.  Therefore, 
the  list  of  specialized  populations  in  the 
third  area  under  "New  Programs"  now 
includes  "youth  with  disabilities." 
Another  new  population,  "juvenile  sex 
offenders,"  has  also  been  added  to  the 
list. 

OJJDP  is  currently  supporting 
development  of  a  clearinghouse  for 
disseminating  information  about 
aftercare/reentry  services  and  a 
consultant  pool  to  provide  training  and 
technical  assistance  to  juvenile  justice 
practitioners  throughout  the  country 
under  a  grant  with  the  Johns  Hopkins 
University,  Institute  for  Policy  Studies. 
In  addition,  OJJDP  is  collaborating  with 
the  U.S.  Department  of  Education's 
Office  of  Special  Education  in  a  5-year 
initiative  to  develop  and  support  a 
National  Center  on  Education, 
Disability,  and  Juvenile  Justice.  This 
center  is  a  collaborative  research, 
training,  technical  assistance,  and 
dissemination  program  designed  to 
develop  more  effective  responses  to  the 
needs  of  youth  with  disabilities  in  the 
juvenile  justice  system  or  those  at  risk 
for  involvement  with  the  juvenile 
justice  system.  The  current  grantee  is 
the  University  of  Maryland  at  College 
Park,  with  partners  at  American 
Institutes  of  Research,  Arizona  State 
University,  the  PACER  Parent  Advocacy 
Center,  and  the  University  of  Kentucky. 
More  information  about  the  center  is 
available  on  its  Web  site  at 
www.edjj.org. 

The  writer  also  suggested  that  OJJDP 
evaluate  each  componeiit  of  this 
proposed  new  program  area.  Although 
OJJDP  has  not  yet  identified  specific 
programs  and  evaluations  to  be  funded 
in  FY  2001,  an  evaluation  component  is 
built  into  each  new  demonstration 


initiative,  whenever  feasible.  OJJDP  is 
committed  to  identifying  and  ultimately 
supporting  programs  that  are  effective  in 
reducing  and  preventing  delinquency. 
Without  well-designed  evaluations,  it  is 
impossible  to  identify  objectively  what 
works  and  what  programs  merit  OJJDP's 
funding  support. 

Comment:  The  principal  in  a  not-for- 
profit  technical  assistance  group 
focusing  on  juvenile  justice 
programming  issues  praised  the  breadth 
of  innovation  in  the  "New  Programs" 
priority  areas,  such  as  juvenile  sex 
offending.  Fetal  Alcohol  Sjmdrome,  and 
assistance  to  families  navigating  the 
juvenile  justice  system.  The  writer  also 
recommended  that  OJJDP  "look  closely 
at  Illinois  and  the  programs  of  its 
community-based  organizations  for 
excellent  models"  of  "best  practices" 
approaches  to  the  needs  of  status 
offenders.  In  addition,  she  proposed  a 
concept  for  engaging  community-based 
organizations  in  the  delivery  of  services. 

Response:  OJJDP  appreciates  the 
writer's  recognition  of  the  innovation  in 
the  proposed  new  program  areas.  In 
regard  to  the  concept  of  engaging 
community-based  organizations  in  the 
delivery  of  services  for  the  serious 
offender,  OJJDP  finds  it  a  sound  idea 
that  holds  great  promise  and  may  be 
appropriate  for  many  youth  in  lieu  of 
out-of-home  placement  and  for  those 
who  are  returning  to  their  communities 
cifter  being  placed  in  secure  facilities. 

At  a  recent  meeting  in  Austin,  TX,  the 
Case  Foimdation  brought  together 
leaders  of  more  than  two  dozen 
community  youth-serving  agencies  that 
are  part  of  a  growing  movement  to 
provide  the  kind  of  support  to  juvenile 
offenders  that  the  writer  described. 
OJJDP  staff  participated  in  the  meeting 
in  an  effort  to  learn  as  much  as  possible 
about  how  best  to  link  the  broad  range 
of  services  such  as  those  referred  to  in 
this  letter  of  public  comment. 

Although  tne  Program  Plan  does  not 
include  a  specific  program  such  as  the 
writer  suggested,  OJJDP  hopes  that 
resources  will  permit  funding  a  field- 
initiated  demonstration  program.  Under 
this  program,  a  commimity-based 
organization  could  apply  for  funds  to 
support  such  an  effort.  An  evaluation 
component  would  be  required  in  any 
such  proposal. 

Comment:  The  writer,  director  of  a 
State  juvenile  justice  agency,  wrote  in 
support  of  the  12  new  program  areas  in 
the  Proposed  Program  Plan,  particularly 
the  focus  on  family  advocacy  as  the  top 
priority.  She  recommended  that  OJJDP 
raise  the  priority  for  the  ninth  proposed 
new  program  area,  "Increasing  the 
Capacity  and  Effectiveness  of  Juvenile 
Probation."  The  writer  also  observed 


that  "probation  officers  must  function  as 
case  managers  in  the  sense  of 
developing  plans  for  services  that  align 
juveniles  and  families  with  resources  to 
meet  their  diverse  needs'  and  suggested 
that  any  curriculum  developed  for  in- 
service  training  cover  this  area  of 
responsibility. 

Response:  OJJDP  appreciates  the 
VkTiter's  support  for  the  proposed  new 
program  areas.  OJJDP  agrees  that  the 
proposed  new  program  area  that 
addresses  the  capacity  and  effectiveness 
of  juvenile  probation  is  of  great 
importance  and  concurs  in  the  writer's 
observation  that,  because  "probation 
officers  must  function  as  case  managers 
in  the  sense  of  developing  plans  for 
services  that  align  juveniles  and  families 
with  resources  to  meet  their  diverse 
needs,"  any  curriculum  developed  for 
in-service  training  should  cover  this 
area  of  responsibility. 

Comment:  An  official  of  the  American 
Psychological  Association  (APA)  vkTote 
to  support  the  overall  Proposed  Program 
Plan  and  specifically  to  commend  the 
emphasis  on  prevention  and  early 
intervention  and  on  areas  such  as 
special  needs  populations,  bullying 
prevention,  cultural  sensitivity  and 
competency,  and  family  strengthening 
and  support.  He  also  praised  OJJDP's 
"recognition  that  one  of  today's  most 
significant  challenges  is  finding  ways  to 
address  mental  health  needs  of  youth  in 
the  juvenile  justice  system."  The 
commenter  identified  four  of  OJJDP's  12 
proposed  new  program  areas  as 
priorities:  Addressing  the  Problem  of 
Juvenile  Sex  Offenders;  Helping  Youth 
and  Families  Prevent  Violence; 
Supporting  Field-Initiated  Research, 
Demonstration,  and  Evaluation 
Programs;  and  Integrating  Culturally 
Sensitive  and  Culturally  Competent 
Strategies  To  Prevent  Disproportionate 
Minority  Confinement.  He  then 
provided  several  suggestions  for  text  to 
be  inserted  in  the  Final  Program  Plan 

Response:  OJJDP  appreciates  the 
APA's  support  for  the  plan  in  general 
and  for  specific  parts  of  the  plan.  In 
regard  to  mental  health  issues.  OJJDP 
has  been  actively  engaged  for  several 
years  in  identifying  and  addressing  the 
pressing  mental  health  needs  of 
juveniles  in  the  justice  system.  It  is. 
however,  obvious  that  much  more  work 
is  needed.  That  is  why  the  Program  Plan 
for  FY  2001  reflects  a  serious 
commitment  to  that  aspect  of 
delinquency  prevention  and  treatment. 
In  deciding  on  new  programs  for 
funding  in  FY  2001,  OJJDP  will  give 
careful  consideration  to  APA's  choice  of 
the  top  four  priorities  for  new  program 
areas. 
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OlfDP  has  summarized  each  of  the 
writer's  suggestions  for  specific  new  text 
and  provided  our  responses  below. 
(Page  numbers  at  the  end  of  each 
comment  refer  to  the  Federal  Register  of 
September  26.  2000  ) 

Suggestion  Add  "including  those 
with  mental  health  needs  "  at  the  end  of 
the  second  goal  (p.  57914). 

Response  The  goal  as  stated  is  meant 
to  include  all  "juvenile  delinquents, 
status  offenders,  and  dependent, 
neglected,  and  abused  children  ' 
Adding  one  specific  category  would 
imply  exclusion  of  other  categories. 
Therefore,  this  change  was  not  made 

Suggestion:  Add  "'that  provide 
developmentally  appropriate,  culturally 
competent  mental  health  and  other 
critical  services"  to  the  end  of  the  third 
goal  (p.  57914). 

Response:  OffDP  agrees  with  the 
thrust  of  this  statement  but  again 
believes  that  it  is  unnecessary  to  be  this 
specific  in  the  goal  statement 

Suggestion:  Add  "mental  health  and 
other"  after  the  words  "meet  the"  on 
line  7  of  the  fourth  goal  (p.  57914). 

Response:  OflDP  agrees  that  the 
mental  health  and  other  needs  of 
dependent,  neglected,  and  abused 
children  should  be  met  but  prefers  to 
keep  the  statement  broad  ("meet  the 
needs")  rather  than  prioritizing  one 
need  over  others. 

Suggestion:  Add  "including 
educational  and  mental  health  needs  " 
directly  after  "'child's  needs  "  in  line  8 
of  new  program  area  1  (p.  57915) 

Response:  OIJDP  agrees  that 
educational  and  mental  health  needs  are 
important  but,  again,  prefers  to  keep  the 
statement  broad. 

Suggestion:  Add  "appropriate  "  before 
"services  "  in  line  8  of  new  program  area 
1  (p.  57915). 

Response  As  written,  the  "services  " 
are  described  as  those  "that  can  assist 
children  and  their  families  meet  their 
needs"  The  word  "appropriate  "  is 
uruiecessary,  since  presumably  only 
appropriate  services  would  "assist 
children  and  their  families  meet  their 
needs. '" 

Suggestion:  Add  "youth  with 
disabilities  and  gay,  lesbian,  and 
bisexual  youth"  to  the  targeted 
specialized  population  in  line  26  of  new 
program  area  3  (p.  57915). 

Response:  OJITDP  has  added  "youth 
with  disabilities"  and  also  added 
"juvenile  sex  offenders."  based  on  an 
internal  OIJDP  recommendation.  OJIDP 
recognizes,  however,  that  there  may  be 
additional  specialized  populations  that 
need  to  be  targeted  bv  juvenile  aftercare 
services.  The  groups  listed  in  the 
Proposed  Program  Plan — plus  those 
added  to  this  Final  Plan — are  ones 


whose  needs  have  been  widely  noted  or 
documented.  As  written  in  the  Proposed 
Program  Plan,  the  text  read:  ""OflDP  is 
also  proposing  to  expand  its  work  on 
juvenile  aftercare  services  to  target 
specialized  populations  such  as  [italics 
added]  adole.scent  female  offenders, 
minority  youth,  and  juvenile  offenders 
with  mental  health  and  substance  abuse 
problems*   *   *"  The  Final  Plan 
includes  "youth  with  disabilities  "  and 
"juvenile  sex  offenders."  It  is  possible 
that  other  special  populations  could  be 
added  to  this  list  in  the  future. 

Suggestion:  Add  'and  they  may  be 
displaying  early  signs  of  behavioral 
disorders  "  directly  after  "behavior"  in 
line  11  of  new  program  area  5  (p. 
57915). 

Response:  OJJDP  has  inserted  the 
recommended  language  in  this  Final 
Plan 

Suggestion:  Add  "and  evaluation  of 
directly  after  "development"  in  the 
phrase  "development  of  a  probation 
officer  curriculum"  in  line  11  of  new 
program  area  9  (p.  57916). 

Response:  All  training  curriculums 
funded  by  OJIDP  must  meet  the 
evaluation  protocols  established  by  its 
Training  and  Technical  Assistance 
Division.  These  evaluation  criteria 
include  assessments  of  participant 
learning  related  to  training  outcomes 
and  performance  objectives,  the 
effectiveness  of  the  training  design,  and 
the  effectiveness  of  training  delivery. 
Thus,  there  is  no  need  to  add  "and 
evaluation  of  to  the  text  of  new 
program  area  9,  "Increasing  the  Capacity 
and  Effectiveness  of  Juvenile 
Probation." 

Introduction  to  Fiscal  Year  2001 
Program  Plan 

In  administering  the  discretionary 
grants  program  under  Parts  C  and  D  of 
Title  II.  OIFDP  has  identified  four  goals 
as  the  major  elements  of  a  sound  policy 
that  ensures  public  safety  and  security 
while  establishing  effective  juvenile 
justice  and  delinquency  prevention 
programs.  Achieving  these  goals,  which 
are  discussed  below,  is  vital  to 
protecting  the  long-term  safety  of  the 
public  from  juvenile  delinquency  and 
violence 

•  C)|[DP  promotes  delinquency 
prevention  and  early  intervention  efforts 
that  reduce  the  flow  of  juvenile 
offenders  into  the  juvenile  justice 
system,  the  numbers  of  serious  and 
violent  offenders,  and  the  development 
of  chronic  delinquent  careers.  While 
removing  serious  and  violent  juvenile 
offenders  from  the  street  serves  to 
protect  the  public,  long-term  solutions 
lie  primarily  in  taking  aggressive  steps 


to  stop  delinquency  before  it  starts  or 
becomes  a  pattern  of  behavior. 

•  OJJDP  seeks  to  improve  the  juvenile 
justice  system  and  the  response  of  the 
system  to  juvenile  delinquents,  status 
offenders,  and  dependent,  neglected, 
and  abused  children. 

•  OJJDP  supports  efforts  in  the  area  of 
corrections,  detention,  and  community- 
based  alternatives  to  preserve  the  public 
safety  in  a  manner  that  serves  the 
appropriate  development  and  best  use 
of  secure  detention  and  corrections 
options,  while  at  the  same  time  fostering 
the  use  of  community-based  programs 
for  juvenile  offenders. 

•  OJJDP  seeks  to  support  law 
enforcement,  public  safety,  and  other 
justice  agency  efforts  to  prevent  juvenile 
delinquency,  intervene  in  the 
development  of  chronic  delinquent 
careers,  and  collaborate  with  the 
juvenile  justice  system  to  meet  the 
needs  of  dependent,  neglected,  and 
abused  children. 

In  1993.  OJJDP  published  its 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders, 
which  set  forth  a  research-based 
comprehensive  approach  for  addressing 
the  problems  of  juvenile  crime  and 
victimization  and  for  achieving  its 
program  goals.  The  Comprehensive 
Strategy  was  developed  to  assist  States 
and  local  communities  in  preventing  at- 
risk  youth  from  becoming  serious, 
violent,  and  chronic  juvenile  offenders 
and  in  crafting  a  practical  response  to 
those  who  do.  Since  1995.  OJJDP  has 
utilized  the  Guide  for  Implementing  the 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders, 
developed  in  partnership  with 
consultant  experts  in  the  fields  of 
prevention  and  graduated  sanctions, 
which  has  been  the  blueprint  for 
providing  training  and  technical 
assistance  to  over  40  local  communities 
in  8  States  in  the  development  of  local 
strategic  plans  based  on  the 
Comprehensive  Strategy.  This 
comprehensive  strategic  planning 
process  involves  a  systematic  method 
that  utilizes  data  and  research-based 
best  practices  and  programs  to  fill 
identified  gaps  in  services  to  youth  and 
families.  The  desired  product  of  this 
plaiming  effort  is  a  5-year  strategic  plan 
supported  by  all  the  stakeholders  within 
that  community.  The  lessons  learned 
ft-om  the  Federal,  State,  and  local 
partnerships  developed  through  the 
Comprehensive  Strategy  Training  and 
Technical  Assistance  Initiative  are 
currently  enhancing  the  well-being  of 
the  children  and  families  in  many  of 
those  communities  and  are  assisting 
OJJDP  in  providing  guidance  and 
direction  to  many  other  State  agencies 
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and  local  jurisdictions  seeking 
assistance  in  the  development  of  this 
strategic  plaiming  approach  designed  to 
prevent,  reduce,  and  control  juvenile 
delinquency. 

This  Final  Plan  also  supports  the 
Coordinating  Council's  1996  National 
Juvenile  Justice  Action  Plan,  which 
grew  out  of  the  Comprehensive  Strategy. 
This  Action  Plan,  which  the 
Coordinating  Council  is  currently 
updating,  provides  eight  objectives 
designed  to  reduce  juvenile  violence 
and  describes  ways  to  meet  these 
objectives.  Together,  the  Comprehensive 
Strategy  and  the  Action  Plan  constitute 
a  soimd  strategy  for  translating 
innovation  and  research  findings  to 
infrastructure. 

Continuation  Programs 

OJJDP  organizes  its  programs  under 
four  broad  categories  that  reflect  its 
program  goals  and  the  principles  of  the 
Comprehensive  Strategy.  These 
categories  are  Public  Sjdety  and  Law 
Enforcement,  Delinquency  Prevention 
and  Intervention,  Strengthening  the 
Juvenile  Justice  System,  and  Child 
Abuse  and  Neglect  and  Dependency 
Courts.  An  additional  category 
(Overarching)  contains  programs  with 
significant  elements  common  to  more 
than  one  of  the  other  four  categories. 
Descriptions  of  the  specific  programs  in 
each  of  the  five  categories  appear  after 
the  discussion  of  new  programs  below. 

New  Programs 

Because  the  FY  2001  Proposed 
Comprehensive  Plan  was  published 
prior  to  the  enactment  of  the  FY  2001 
appropriation,  possible  new  programs  in 
12  broad  subject  areas  were  outlined. 
The  public  was  asked  to  comment  on 
the  proposed  new  programs,  which  are 
described  briefly  below,  and  to  suggest 
additional  priority  areas  for  funding 
consideration. 

1.  Helping  Families  Navigate  the 
Juvenile  Justice  System 

OJJDP  proposes  to  support  a  range  of 
advocacy  services  for  feimilies  designed 
to  help  them  imderstand  and  navigate 
the  juvenile  justice  system,  learning 
how  they  can  appropriately  and 
productively  interact  with  the  various 
entities  in  the  system  to  meet  their 
child's  needs.  Referral  to  services  that 
can  assist  children  and  their  families 
meet  their  needs  would  also  be  an 
important  component  of  this  effort. 
Possible  approaches  to  be  considered 
include  support  to  private  organizations 
that  have  experience  in  working  with 
non-English-speaking  families  or 
providing  advocacy  and  support  for 
parenting  networks  in  the  community. 


2.  Addressing  the  Problem  of  Juvenile 
Sex  Offending 

This  program  area  was  identified  in 
the  FY  2000  Program  Plan  and  was 
included  again  in  the  Proposed  FY  2001 
Program  Plan  because  of  the  many 
requests  from  the  juvenile  justice  field 
and  the  public  for  information  on 
effective  sex  offender  treatment 
programs  and  model  community 
responses  to  prevent  sexual 
victimization.  OJJDP  is  considering 
support  for  evaluations  of  treatment 
models  for  juvenile  sex  offenders  that 
are  currently  in  use.  In  addition,  OJJDP 
is  considering  a  study  that  examines  the 
effects  of  State  registration  and 
notification  legislation  on  juvenile  sex 
offenders.  This  work  would  build  upon 
the  development  of  a  juvenile  sex 
offender  typology  currently  being 
funded  by  OJJDP.  It  will  also  respond  to 
the  needs  of  practitioners  and 
policymakers  by  increasing  the 
accessibility  and  strategic  use  of 
accurate  information  about  the  nature, 
extent,  and  impact  of  juvenile  sex 
offending  through  a  training,  technical 
assistance,  and  information 
dissemination  program  to  be  funded  in 
FY  2001. 

3.  Preparing  Juvenile  Offenders  for 
Reentry  Into  Their  Communities 

OJJDP  proposes  to  develop  several 
programs  designed  to  facilitate  juvenile 
offenders'  reentry  into  the  community 
from  out-of-home  placements.  Two  of 
these  would  focus  specifically  on 
improving  education  and  training 
resources  within  correctional  facilities. 
The  first  would  teach  juveniles  to 
design,  build,  and  maintain  computer 
networks  through  Cisco  Systems'  Cisco 
Networking  Academy  Program.  The 
second  would  develop  and  implement  a 
pilot  demonstration  of  a  model 
correctional  education  program  in  both 
a  juvenile  detention  facility  and  a 
correctional  facility.  The  latter  project 
would  be  an  extension  of  prior  work 
funded  by  OJJDP  to  provide  assistance 
in  addressing  the  literacy  needs  of 
juvenile  offenders.  OJJDP  is  also 
proposing  to  expand  its  work  on 
juvenile  aftercare  services  to  target 
specialized  populations  such  as 
adolescent  female  offenders,  minority 
youth,  juvenile  offenders  with  mental 
health  and  substance  abuse  problems, 
youth  with  disabilities,  and  juvenile  sex 
offenders  and  to  assess  the  lessons 
learned  about  institutional  programming 
for  serious  and  violent  juvenile 
offenders. 


4.  Helping  Youth  and  Families  Prevent 
Violence 

OJJDP  proposes  to  expand  its  violence 
prevention  activities  by  focusing  on 
children  who  can  be  taught  peaceful 
ways  of  resolving  problems,  families 
who  can  be  counseled  regarding 
violence  prevention,  and  teachers  who 
must  effectively  manage  their 
classrooms.  One  proposed  project 
would  develop  violence  prevention 
protocols  for  pediatricians  similar  to 
those  developed  around  unintentional 
injuries  such  as  motor  vehicle  accidents. 
This  project  would  respond  to  the  need 
to  address  homicide  and  other  injuries 
caused  by  interpersonal  violence. 
Children  must  also  be  taught  to  avoid 
violence,  and  OJJDP  proposes  to  expand 
its  work  on  bullying  prevention  by 
providing  training  and  technical 
assistance  to  schools  to  implement  the 
highly  successful  and  proven  program 
of  Dr.  Dan  Olweus.  the  Principal 
Investigator  who  developed,  refined, 
and  systematically  evaluated  the 
Bullying  Prevention  Program  in 
Norway.  The  progreim  is  one  of  the 
Blueprints  for  Violence  Prevention  (see 
the  Blueprints  program  description 
below,  under  the  Strengthening  the 
Juvenile  Justice  System  category  of 
programs).  OJJDP  is  also  considering 
expanding  training  and  technical 
assistance  resources  to  new  teachers  in 
effective  classroom  and  conflict 
management.  From  lessons  learned  in 
North  Carolina,  OJJDP  would  focus  on 
changing  practices  in  colleges  of 
education  and  State  boards  of 
education,  which  have  responsibility  to 
create  and  manage  the  training  of  new 
teachers. 

5.  Assessing  and  Meeting  the  Needs  of 
Status  Offenders  and  Other  Youth  Upon 
Initial  Contact  With  the  Juvenile  Justice 
System 

OJJDP  is  proposing  to  fund  a  program 
that  would  identify  the  best  practices 
and  programs  from  around  the  country 
that  are  effective  in  dealing  with  such 
status  offenses  as  truancy,  running 
away,  curfew  violations,  alcohol 
possession  and  use.  and  incorrigibility. 
Juveniles  who  commit  status  offenses 
may  be  taking  a  first  step  into  the 
juvenile  justice  system  that  will  escalate 
into  delinquent  behavior  and  they  may 
be  displaying  early  signs  of  behavioral 
disorders.  Prevention  and  treatment 
through  early  intervention  at  this  stage 
have  proven  to  be  less  expensive  and 
more  effective  than  efforts  to  change 
subsequent  delinquent  behavior. 

OJJDP  is  also  considering  expanded 
support  for  two  existing  programs  that 
address  the  needs  of  vouth  when  thev 
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first  come  to  the  attention  of  law 
enforcement.  One  program  would 
provide  guidelines,  materials,  training, 
and  technical  assistance  tD  the  two 
currently  funded  Community 
.\ssessment  Centers.  These  Centers 
operate  as  a  single  point  of  entr\'  into 
the  juvenile  justice  and  the  youth 
services  systems,  provide  immediate 
and  comprehensive  assessment  and 
integrated  case  management,  and 
operate  an  appropriate  management 
information  system  (MIS).  OfJDP  is  also 
proposing  to  expand  support  for  the 
Child  Development-Community 
Policing-model  to  support  program 
implementation  in  the  current 
replication  sites.  These  ongoing 
collaborations  between  law  enforcement 
and  mental  health  professionals  are 
designed  to  better  address  children's 
exposure  to  violence,  which  has  been 
shown  to  be  a  risk  factor  for  future 
problem  behaviors. 

6.  Studving  Fetal  Alcohol  Svndrome 
(FAS)  and  Fetal  Alcohol  Effects  (FAE)  as 
Risk  Factors  for  Delinquency 

Fetal  Alcohol  Svndrome  and  Fetal 
Alcohol  Effects  (FAS/FAE)  are 
associated  with  a  specific  set  of 
neurobehavioral  deficits  that  predispose 
affected  individuals  to  delinquent  and 
other  high-risk  behaviors.  A  significant 
percentage  of  youth  in  detention  and 
secure  corrections  may  be  affected  by 
undiagnosed  FAS/FAE.  Traditional 
juvenile  justice  system  programs  are  not 
designed  to  serve  this  population,  and 
vouth  with  FAS/FAE.  once  involved 
with  the  juvenile  justice  system,  are 
likely  to  experience  a  high  rate  of 
recidivism.  OlIDP  proposes  to  support  a 
study  to  assess  the  rate  of  FAS/FAE 
youth  within  the  juvenile  justice 
system,  determine  what  services  are 
avaulable,  and  develop  screening  and 
individualized  case  management  and 
planning  to  better  serve  vouth  affected 
by  FAS/FAE. 

7.  Supporting  Field-Initiated  Research. 
Demonstration,  and  Evaluation 
Programs 

OJJDP  proposes  to  support  field- 
initiated  research,  demonstration,  and 
evaluation  projects  that  have  the 
potential  to  provide  valuable 
information  to  policymakers  and 
practitioners,  complement  the  new  and 
current  programs  outlined  in  this 
Program  Plan,  and  support  OJlDPs 
mission  in  significant  and  creative 
ways.  Topics  explored  in  past  OflDP- 
funded  field-initiated  research  include 
mental  health  issues  in  the  juvenile 
justice  system;  juvenile  justice  system 
operations,  sanctions,  and  treatments; 


programs  for  at-risk  and  female  juvenile 
offenders;  and  delinquency  prevention. 

8  Expanding  the  Use  of  Cost-Benefit 
Analyses 

OIJDP  is  interested  in  expanding  the 
uses  of  cost-benefit  analyses  in  juvenile 
justice.  Up  to  now,  their  use  has  been 
limited  to  select  States  or  localities.  As 
a  first  step  to  promoting  the  greater  use 
of  this  method  for  assessing  programs, 
QI[DP  would  convene  a  group  of  experts 
in  the  fields  of  policy  analysis, 
economics,  and  juvenile  justice  to 
determine  how  cost-benefit  analyses  can 
best  be  used  for  juvenile  justice  policy 
analysis  Following  the  development  of 
a  set  of  recommended  analyses,  0[DDP 
would  support  the  development  of  a 
guide  containing  information  on 
methodology,  data  collection 
instruments,  and  a  set  of  standard  cost 
estimates. 

9  Increasing  the  Capacity  and 
Effectiveness  of  Juvenile  Probation 

Despite  the  acknowledgment  that 
probation  is  the  "workhorse"  of  the 
juvenile  justice  system  and  many  courts 
are  dependent  upon  probation  officers 
to  assist  them  by  recommending 
appropriate  dispositions  in  juvenile 
cases,  probation  officers  often  receive 
only  limited  training  before  assuming 
their  important  roles  and  scant  in- 
service  training  opportunities.  OJJDP 
proposes  to  fund  the  development  of  a 
probation  officer  curriculum  and  to 
provide  limited  technical  assistance  to 
juvenile  probation  officers  and  their 
agencies.  One  training  curriculum 
would  be  for  supervi.sory  staff,  a  second 
one  for  field  officers. 

10.  Understanding  Youth  Gangs  in 
Chronic  Gang  Cities 

OJJDP  proposes  to  combine  multiple 
state-of-the-art  methods  for 
understanding  youth  gangs  through  a 
single  coordinated  research  project  in 
two  or  more  large  population,  chronic 
gang  cities.  The  study  would  focus  on 
comparing  gangs  representing  multiple 
racial/ethnic  groups  (e.g.,  predominately 
African  American,  Hispanic,  Asian, 
White,  American  Indian,  or  mixed). 
Research  questions  would  include  how 
different  ethnic  gangs  vary  in  gang 
structure  and  group  processes,  what 
factors  predict  peaks  and  valleys  in  gang 
offending  across  each  of  the  ethnic 
groups  over  time,  and  what  prevention, 
intervention,  and  suppression 
approaches  are  most  appropriate  to 
respond  to  ethnic  variations  across  a 
chronic  gang  city.  Some  of  the 
methodological  approaches  that  would 
be  employed  include  analysis  of 
incident-level  law  enforcement  data. 


crime  and  resource  mapping  systems, 
school  risk-factor  surveys,  qualitative 
field  studies,  and  gang  member 
interviews. 

11.  Integrating  Culturally  Sensitive  and 
Culturally  Competent  Strategies  To 
Prevent  Disproportionate  Minority 
Confinement 

OJJDP  proposes  to  identify  current 
best  practices  and  provide  specialized 
training  and  technical  assistance  to 
assist  States  in  their  efforts  to  address 
disproportionate  minority  confinement. 
While  many  program  managers  have 
made  the  initial  step  of  broadening 
existing  programming  by  hiring 
minority  staff,  a  comprehensive 
approach  to  culturally  sensitive  and 
competent  programming  is  needed.  . 
Experts  in  the  field  of  culturally 
competent  program  design  and 
implementation  would  provide  targeted 
support  to  assist  States  in  broadening 
the  scope  of  ciurent  delinquency 
prevention  programs.  This  initiative 
would  provide  a  critical  tool  in  the 
implementation  of  States'  compliance 
with  the  disproportionate  minority 
confinement  core  protection. 

12.  Expanding  the  Comprehensive 
Strategy  Program 

Recognizing  the  success  of  the 
research-based  Comprehensive  Strategy 
for  Serious,  Violent,  and  Chronic 
Juvenile  Offenders  since  its  inception  in 
1993,  this  project  would  promote  the 
expansion  of  the  Comprehensive 
Strategy  Program  by  supporting 
planning  and  implementation  in  up  to 
eight  new  States  and/or  localities.  In 
addition,  this  project  would  support  the 
development  or  refinement  of 
management  information  systems  in 
communities  developing  or 
implementing  the  Comprehensive 
Strategy  Program. 

Fiscal  Year  2001  Programs 

The  programs  that  OJJDP  will  fund  in 
FY  2001  are  listed  alphabetically  and 
summarized  within  each  of  the  five 
categories  mentioned  previously: 
Overarching,  Public  Safety  and  Law 
Enforcement,  Strengthening  the  Juvenile 
Justice  System,  Delinquency  Prevention 
and  Intervention,  and  Child  Abuse  and 
Neglect  and  Dependency  Courts. 

With  regard  to  implementation  sites 
and  other  descriptive  data  and 
information,  program  priorities  within 
each  category  will  be  determined  based 
on  grantee  performance,  application 
quality,  fund  availability,  and  other 
factors. 

As  part  of  the  FY  2001  appropriations 
process.  Congress  is  likely  to  identify  a 
number  of  programs  for  priority  funding 
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consideration  by  OJJDP  with  regard  to 
the  grantee(s)  and  the  amount  of  funds. 
These  programs  are  not  included  in  the 
Program  Plan  because  Congress  has  not 
completed  action  on  the  FY  2001  budget 
for  the  Department  of  Justice  (as  of  the 
date  this  Final  Plan  was  submitted  to 
the  Federal  Register  for  publication). 
Consequently,  OJJDP  is  not  able  to 
determine  which  proposed  programs, 
either  new  or  continuation,  will  be 
funded  in  FY  2001.  However,  it  is 
apparent  from  the  public  comments 
received  that  there  is  broad  general 
agreement  with  the  priorities  proposed 
and  no  disagreement  with  any  specific 
proposed  new  funding  area  or 
continuation  program.  While,  generally 
speaking,  continuation  programs  take 
priority  over  new  programs,  OJJDP 
hopes  to  start  or  expand  programs  in 
each  of  the  proposed  new  funding  areas, 
even  if  appropriations  do  not  support 
significant  investment  in  these  new 
program  priorities  in  FY  2001. 

Fiscal  Year  2001  Program  Listing 

Overarching 

Coalition  for  Juvenile  Justice 
Insular  Area  Support 
Juvenile  Justice  Clearinghouse 
Juvenile  Justice  Statistics  and  Systems 

Development  Program 
National  Resource  Center  for  Safe 

Schools 
National  Training  and  Technical 

Assistance  Center 
OJJDP  Management  Evaluation  Contract 
OJJDP  Technical  Assistance  Support 

Contract — Juvenile  Justice  Resource 

Center 
Program  of  Research  on  the  Causes  and 

Correlates  of  Delinquency 
SafeFutures:  Partnerships  To  Reduce 

Youth  Violence  and  Delinquency 
Technical  Assistance  for  State 

Legislatures 
Telecommunications  Assistance 
Training  and  Technical  Assistance 

Coordination  for  the  SafeFutures 

Initiative 

Public  Safety  and  Law  Enforcement 

Evaluation  of  the  Comprehensive 
Community-Wide  Approach  to  Gang 
Prevention,  Intervention,  and 
Suppression  Program 

Evaluation  of  the  Partnerships  To 
Reduce  Juvenile  Gun  Violence 
Program 

Evaluation  of  the  Rural  Gang  Initiative 

Evaluation  of  the  Transfer  of 
Responsibility  for  Child  Protective 
Investigations  to  Law  Enforcement 
Agencies 

Gang  Prevention  Through  Targeted 
Outreach  (Boys  &  Girls  Clubs) 


Juvenile  Justice  Law  Enforcement 

Training  and  Technical  Assistance 

Program 
Mesa  Gang  Intervention  Project  (MGIP) 
National  Youth  Gang  Center 
Rural  Gang  Initiative  Demonstration 

Sites 
Technical  Assistance  to  the  Gang-Free 

Schools  and  Communities  Initiatives 

Delinquency  Prevention  and 
Intervention 

A.ssessing  Alcohol,  Drug,  and  Mental 

(ADM)  Disorders  Among  Juvenile 

Detcdnees 
The  Chicago  Project  for  Violence 

Prevention 
Commmiities  in  Schools 
Diffusion  of  State  Risk-  and  Protective- 
Factor-Focused  Prevention 
Do  the  Write  Thing  Challenge  Program 
Evaluation  of  the  Truancy  Reduction 

Demonstration  Program 
Intergenerational  Transmission  of 

Antisocial  Behavior 
Investing  in  Youth  for  a  Safer  Future — 

A  Public  Education  Campaign 
Multisite,  Multimodal  Treatment  Study 

of  Children  With  Attention  Deficit/ 

Hyperactivity  Disorder 
Risk  Reduction  Via  Promotion  of  Youth 

Development 
Strengthening  Services  for  Chemically 

Involved  Children,  Youth,  and 

Families 
Study  of  the  Marketing  of  Age- 
Restricted  Violent  Entertainment  to 

Children 
Technical  Assistance  for  Community 

Prevention  Programs — Title  V 
Truancy  Reduction  Demonstration 

Program 

Strengthening  the  Juvenile  Justice 
System 

Balanced  and  Restorative  Justice  (BARJ) 

Training  Project 
Blueprints  for  Violence  Prevention: 

Training  and  Technical  Assistance 
Building  Blocks  for  Youth 
Census  of  Juveniles  in  Residential 

Placement 
Center  for  Students  With  Disabilities  in 

the  Juvenile  Justice  System 
Comprehensive  Children  and  Families 

Mental  Health  Training  and  Technical 

Assistance 
Connecticut/Cook  County  (IL)  Girls 

Collaborative 
Development  of  the  Comprehensive 

Strategy  for  Serious,  Violent,  and 

Chronic  Juvenile  Offenders 
Evaluation  of  the  Department  of  Labor's 

Education  and  Training  for  Youthful 

Offenders  Initiative 
Evaluation  of  the  Performance-Based 

Standards  Project 
Evaluation  of  SafeFutures 
Juvenile  Defender  Training,  Technical 

Assistance,  and  Resource  Center 


The  Juvenile  Justice  Prosecution  Unit 
Juvenile  Residential  Facility  Census 
Longitudinal  Study  To  Examine  the 

Development  of  Conduct  Disorder  in 

Girls 
National  Juvenile  Justice  Data  Analysis 

Project 
National  Juvenile  Justice  Program 

Directory 
The  National  Longitudinal  Survey  of 

Youth  97 
Performance-Based  Standards  for 

Juvenile  Correction  and  Detention 

Facilities 
Study  Group  on  Very  Young  Offenders 
Systems  Improvement  Training  and 

Technical  Assistance 
Survey  of  Juvenile  Probation 
Technical  Assistance  to  Native 

American  Tribes  and  Alaskan  Native 

Communities 
TeenSupreme  Career  Preparation 

Initiative 

Child  Abuse  and  Neglect  and 
Dependency  Courts 

National  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program 

Safe  Kids/Safe  Streets:  Community 
Approaches  to  Reducing  Abuse  and 
Neglect  and  Preventing  Delinquency 

Overarching 

Coalition  for  Juvenile  Justice 

This  project  supports  the  Coalition  for 
Juvenile  Justice,  an  organization 
composed  of  member  representatives  of 
State  Advisory  Groups  appointed  by 
State  Governors  under  section  223(a)(3) 
of  the  JJDP  Act  to  establish  policies  and 
priorities  for  the  Formula  Grants 
program.  Pursuant  to  statutory 
requirements,  the  Coalition  will: 
conduct  an  annual  conference  of 
member  representatives;  disseminate 
information  on  data,  standards, 
advanced  techniques,  and  program 
models  developed  and  funded  by  OJJDP; 
offer  training  on  how  to  work  with  the 
media  on  juvenile  justice  issues;  review 
Federal  policies  regarding  juvenile 
justice  and  delinquency  prevention; 
advise  the  Administrator  with  respect  to 
the  work  of  OJJDP;  and  advise  the 
President  and  Congress  with  regard  to 
State  perspectives  on  the  operation  of 
the  office  and  Federal  legislation 
pertaining  to  juvenile  justice  and 
delinquency  prevention. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Coalition  for 
Juvenile  Justice.  No  additional 
applications  will  be  solicited  in  F^' 
2001. 

Insular  Area  Support 

The  purpose  of  this  statutorily 
required  program  is  to  provide  support 
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to  the  U.S.  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Funds  are  available  to  address 
the  special  needs  and  problems  of 
juvenile  delinquency  in  these  insular 
areas,  as  specified  by  Section  261(e)  of 
the  JJDP  Act  of  1974,  as  amended,  42 
U.S.C.  5665(e). 

Juvenile  Justice  Clearinghouse 

A  component  of  the  National  Crinunal 
Justice  Reference  Service  (NCJRS),  the 
Juvenile  Justice  Clearinghouse  (JJC) 
collects,  synthesizes,  and  disseminates 
information  on  all  aspects  of  juvenile 
justice.  OJJDP  established  the 
Clearinghouse  in  1979  to  serve  the 
juvenile  justice  community,  legislators, 
the  media,  and  the  public.  JJC  offers  toll- 
free  telephone  access  to  information: 
prepares  specialized  responses  to 
information  requests;  produces, 
warehouses,  and  distributes  OJJDP 
publications;  exhibits  at  national 
conferences;  maintains  a  comprehensive 
juvenile  justice  library  and  database, 
and  administers  several  electronic 
information  resources.  NCJRS  is 
administered  bv  the  National  Institute  of 
Justice  (Nil)  under  a  competitively 
awarded  contract  to  Aspen  Systems 
Corporation 

Tnis  program  will  be  implemented  by 
the  current  contractor.  Aspen  Systems 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  2001 

Juvenile  Justice  Statistics  and  Systems 
Development  Program 

The  Juvenile  Justice  Statistics  and 
Systems  Development  (SSD)  Program 
was  competitively  awarded  in  1990  to 
the  National  Center  for  Juvenile  Justice 
(NCJJ)  to  improve  national.  State,  and 
local  statistics  on  juveniles  as  victims 
and  offenders.  The  SSD  project  has 
traditionally  consisted  of  three  tracks  of 
work:  National  Statistics. 
Dissemination,  and  Systems 
Development.  In  FY  2001,  NCJJ  will 
continue  many  activities  under  the  first 
two  tracks,  including  maintaining  an 
extensive  library  of  data  files,  producing 
Easy  Access  software  packages  and  the 
Web-based  OIJDP  Statistical  Briefing 
Book,  and  continuing  to  service  requests 
for  juvenile  justice  information.  In  FY 
2000.  additional  funding  from  (DJJDP 
allowed  NCJJ  to  enhance  activities 
under  the  Systems  Development  track  of 
the  project.  This  work  continue  with  FY 
2001  funding. 

To  meet  the  challenge  of  managing 
the  cases  of  youth  within  their 
jurisdiction  effectively  and  efficiently, 
juvenile  court  administrators  and  judges 
need  ready  access  to  information  that 
will  support  the  operation. 


management,  and  decisionmaking  of  the 
full-service  juvenile  court  system. 
Knowledge-based  decisionmaking 
(which  should  be  the  hallmark  of  every 
juvenile  justice  system)  requires  not  just 
the  collection  of  data  but  the 
collaboration  of  the  community  leaders 
who  will  give  meaning  to  the  data.  This 
was  the  focus  of  the  recently  released 
book  Juvenile  Justice  With  Eyes  Open, 
published  in  FY  2000  as  part  of  the 
Statistics  and  Systems  Development 
Project  (Systems  Development  Track). 
Also  in  FY  2000.  NCJJ  used  the 
principles  outlined  in  this  publication 
to  develop  and  field-test  an  approach 
that  local  jurisdictions  can  employ  to 
systematically  identify  and  fulfill  their 
local  information  needs.  This  includes 
training  local  juvenile  justice  leaders  in 
the  rational  decisionmaking  model 
(RDM)  as  a  design  tool  for  management 
information  systems;  developing  data 
specifications  for  an  effective 
information  system  to  meet  operational, 
management,  and  research  needs; 
identifying  data  needs  from  collateral 
service  providers  and  data  that  will  be 
of  use  to  collaterals;  and  modeling 
agreements  and  protocols  with  collateral 
service  providers  to  share  case-level 
and/or  aggregate  data.  Field-testing  will 
continue  in  FY  2001. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National  Center 
for  luvenile  Justice  No  additional 
applications  will  be  solicited  in  FY 
2001 

National  Resource  Center  for  Safe 
Schools 

Since  1984.  OJJDP  and  the  U.S. 
Department  of  Education  have  provided 
joint  funding  to  promote  safe  schools. 
This  work  has  foc:used  national 
attention  on  cooperative  solutions  to 
problems  that  disrupt  the  educational 
process.  Because  an  estimated  3  million 
incidents  of  crime  occur  in  America's 
schools  each  year,  it  is  clear  that  this 
problem  continues  to  plague  many 
schools,  threatening  students'  safety  and 
undermining  the  learning  environment. 
With  FY  1998  funding,  the  U.S. 
Department  of  Education's  Safe  and 
Drug-Free  Schools  Program  and  OJJDP 
established  the  National  Resource 
Center  for  Safe  Schools  for  a  3-year 
project  period.  This  project  expanded 
the  scope  and  provision  of  previous 
training  and  technical  assistance  to 
communities  and  school  districts  across 
the  country.  The  grantee  is  working  to 
help  schools  develop  and  put  in  place 
comprehensive  safe  school  plans.  It 
does  this  by  providing  onsite  training 
and  C(msultation  to  schools  and 
communities,  creating  and  distributing 
resource  materials  and  tools,  providing 


Web-based  information  services,  and 
partnering  with  State-level  agencies  to 
build  State  capacity  to  assist  local 
education  agencies.  Through  the 
inclusion  on  the  project's  Advisory 
Committee  of  representatives  of 
Hamilton  Fish  National  Institute  on 
School  and  Community  Violence  and 
other  school-related  training  and 
technical  assistance  providers,  this 
project  has  developed  training  materials 
and  information  resources  based  on  the 
latest  research  findings  on  effective 
programs  and  best  practices. 

Tn^e  grantee  provided  information, 
training,  andyor  technical  assistance  to 
more  than  7,000  recipients.  In  addition, 
the  grantee  developed  a  curriculum  for 
comprehensive  school  planning,  trained 
six  school  districts  in  South  Carolina, 
conducted  two  regional  conferences, 
issued  and  distributed  a  quarterly 
newsletter,  and  convened  a  national 
Advisory  Committee  Meeting. 

During  FY  2001,  the  National 
Resource  Center  for  Safe  Schools  will — 

•  Prepare  and  distribute  topical  fact 
sheets  and  case  studies. 

•  Provide  training  to  a  national 
network  of  trainees  through  "training  of 
trainers." 

•  Conduct  regional  conferences  on 
safe  school  topics. 

•  Provide  tailored  onsite  training  and 
technical  assistance. 

A  new  solicitation  will  be  issued  and 
a  grant  awarded  through  a  competitive 
process  in  FY  2001. 

National  Training  and  Technical 
Assistance  Center 

The  National  Juvenile  Justice  and 
Delinquency  Prevention  Training  and 
Technical  Assistance  Center  (NTT AC) 
was  established  in  FY  1995  under  a 
competitive  3-year  project  period  award. 
NTTAC  serves  as  a  national  training  and 
technical  assistance  repository, 
inventorying  and  coordinating  the 
integrated  delivery  of  juvenile  justice 
training  and  technical  assistance 
resources  and  establishing  a  database  of 
these  resources.  NTTAC  convened  the 
first  in  a  series  of  annual  OJJDP  training 
and  technical  assistance  grantee- 
contractor  meetings  that  are  used  for 
sharing  of  information,  development  of 
policies,  and  collaboration  and 
coordination  of  efforts.  NTTAC's 
funding  in  FY  1996  provided  services  in 
the  form  of  coordinated  technical 
assistance  support  for  OJJDP's 
SafeFutures  and  gang  program 
initiatives,  continued  promotion  of 
collaboration  between  OJJDP  training 
and  technical  assistance  providers, 
developed  training  and  technical 
assistance  materials,  and  completed  and 
disseminated  the  first  OJJDP  Training 


and  Technical  Assistance  Resource 
Catalog. 

In  FY  1997,  NTTAC  disseminated  a 
second,  updated  Training  and 
Technical  Assistance  Resource  Catalog; 
created  a  Web  site  for  the  Center  and  a 
ListServ  for  the  Children,  Youth  and 
Affinity  Group;  held  three  focus  groups 
on  needs  assessments;  and  coordinated 
and  provided  38  instances  of  technical 
assistance  in  conjunction  with  OJJDP's 
training  and  technical  assistance 
grantees  and  contractors.  In  FY  1998, 
NTTAC  finalized  the  jurisdictional  team 
training  and  technical  assistance 
packages  on  critical  needs  in  the 
juvenile  justice  system,  updated  the 
resource  catalog,  facilitated  the  annual 
OJJDP  training  and  technical  assistance 
grantee  and  contractor  meeting, 
developed  a  bimonthly  newsletter 
(NTTAC  News),  continued  to  update  the 
repository  of  training  and  technical 
assistance  materials  and  the  electronic 
database  of  training  and  technical 
assistance  materials,  and  continued  to 
respond  to  training  and  technical 
assistance  requests  from  the  field.  In  FY 
1999,  NTTAC  was  operated  by  the 
Juvenile  Justice  Clearinghouse,  which 
provided  clearinghouse  services  and 
maintained  the  800  number.  The  fourth 
grantee-contractor  meeting  was 
conducted  by  OJJDP  staff  in  Chicago, 
and  the  training  and  technical 
assistance  protocols  developed  in  1998 
were  reviewed  in  preparation  for  final 
issuance.  In  FY  2000,  a  competitive  1- 
year  contract  was  awarded  to  Caliber 
Associates  to  continue  implementation 
of  the  Center.  The  Center  has  completed 
a  number  of  tasks,  including 
implementing  the  OJJDP  Training, 
Technical  Assistance,  and  Evaluation 
Protocols,  developing  three 
supplemental  technical  assistance 
packages  on  corrections,  developing  a 
protocol  for  ensuring  cultural 
competency  in  the  delivery  of  training 
and  technical  assistance,  issuing  the 
NTTAC  newsletter,  redesigning  the 
NTTAC  Web  site,  developing  and  pilot 
testing  a  training  and  technical 
assistance  data  collection  instriunent  in 
support  of  the  development  of  an  Office 
of  Justice  Programs  comprehensive 
training  and  technical  assistance 
database,  updating  the  resource  catalog, 
and  convening  the  5th  Annual  OJJDP 
Training  and  TA  Grantee  and  Contractor 
Meeting. 

In  FY  2001,  the  Center  will  continue 
developing  marketing  materials  and 
managing  the  brokering  of  training  and 
technical  assistance  requests  received 
by  the  Center  via  the  800  number,  e- 
mail,  and  the  Web  site.  The  contractor 
will  also  redesign  and  increase  the 
capacity  of  the  NTTAC  Web  site. 


increase  the  capacity  of  the  Center 
resource  repository,  redesign  the 
Center's  database  and  resource  catalog 
using  the  training  and  technical 
assistance  data  collection  instrument 
developed  and  tested  in  FY  2000. 
provide  fcrain-the-trainers  vyforkshops  for 
OJJDP  grantee-contractors,  provide 
technical  support  on  curriculum 
development  and  specialized  technical 
assistance  protocols,  and  develop  fact 
sheets,  bulletins,  and  newsletters. 

A  new  solicitation  will  be  issued  and 
a  contract  awarded  through  a 
competitive  contract  action  in  FY  2001. 

OJJDP  Management  Evaluation  Contract 

This  contract  was  competitively 
awarded  in  FY  1999  to  Caliber 
Associates  for  a  period  of  4  years  to 
provide  OJJDP  with  an  expert  resource 
to  perform  independent  program 
evaluations  and  assist  in  implementing 
evaluation  activities.  Caliber  is  currently 
conducting  a  national  evaluation  of 
Title  V-Community  Prevention  Grants 
for  Local  Delinquency  Prevention 
Programs.  The  evaluation  is  designed  to 
examine  the  viability  and  effectiveness 
of  the  Title  V  delinquency  prevention 
model.  To  address  the  research 
questions,  the  evaluation  is  examining 
the  key  stages  of  program 
implementation  at  the  local  level,  which 
include  community  mobilization, 
assessment  and  planning, 
implementation,  and 
institutionalization  and  monitoring. 

Other  evaluation  activities  include 
building  local  evaluation  capacity  by 
conducting  ongoing  evaluation 
technical  assistance  and  training 
activities  to  meet  the  individual 
evaluation  needs  of  Title  V  subgrantees 
and  developing  the  annual  Title  V 
Report  to  Congress. 

This  contract  will  be  implemented  by 
the  current  contractor,  Caliber 
Associates.  No  additional  applications 
will  be  solicited  in  FY  2001. 

OJJDP  Technical  Assistance  Support 
Contract — Juvenile  Justice  Resource 
Center 

This  contract  has  been  competitively 
awarded  since  the  mid-1980's  when 
OJJDP  identified  the  need  for  technical 
assistance  support  in  carrying  out  its 
mission.  FY  2001  is  the  third  year  of  a 
4-year  project  period.  The  Juvenile  , 
Justice  Resource  Center  (JJRC)  provides 
technical  assistance  and  support  to 
OJJDP,  its  grantees,  and  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention  in 
the  areas  of  program  development, 
evaluation,  training,  and  research.  With 
assistance  from  expert  consultants,  JJRC 
coordinates  the  peer  review  process  for 


OJJDP  grant  applications  and  grantee 
reports,  conducts  research  and  prepares 
reports  on  current  juvenile  justice 
issues,  plans  meetings  and  conferences 
and  provides  administrative  support  to 
various  Federal  councils  and  boards. 

This  contract  will  be  implemented  by 
the  current  contractor.  Aspen  Systems 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  2001. 

Program  of  Research  on  the  Causes  and 
Correlates  of  Delinquency 

Since  1986,  this  longitudinal  study 
has  addressed  a  variety  of  issues  related 
to  juvenile  violence  and  delinquency 
and  has  produced  a  massive  amount  of 
information  on  the  causes  and  correlates 
of  delinquent  behavior.  Three  project 
sites  participate:  Institute  of  Behavioral 
Science.  University  of  Colorado  at 
Boulder;  Western  Psychiatric  Institute 
and  Clinic.  University  of  Pittsburgh:  and 
Hindelang  Criminal  Justice  Research 
Center.  University  at  Albany.  State 
University  of  New  York.  These  projects 
are  designed  to  improve  the 
understanding  of  serious  delinquency, 
violence,  and  drug  use  by  examining 
how  youth  develop  within  the  context 
of  family,  school,  peers,  and 
community.  The  three  sites  engage  in 
both  collaborative  and  site-specific 
research.  The  three  research  teams 
worked  together  to  ensure  that  certain 
core  measures  were  identical  across  the 
sites.  This  strengthens  the  findings  from 
these  projects  by  allowing  for 
replications  of  findings  in  individual 
sites  and  enabling  cross-site  analyses. 

Results  from  the  study  have  been  used 
extensively  in  the  field  of  juvenile 
justice  and  contributed  significantly  to 
the  development  of  OJJDP's 
Comprehensive  Strategy  for  Serious. 
Violent,  and  Chronic  Juvenile  Offenders 
and  other  program  initiatives.  Over  the 
years,  findings  from  the  Causes  and 
Correlates  research  have  been  presented 
in  a  number  of  OJJDP  Bulletins  and  Fact 
Sheets.  In  an  effort  to  make  these 
important  findings  increasingly 
accessible  to  the  public,  a  Causes  and 
Correlates  of  Delinquency  subpage  has 
been  incorporated  into  the  OJJDP  Web 
site.  The  subpage  (www.ojjdp.ncjrs.org/, 
ccd/index.html)  includes  descriptions 
of  the  individual  projects  and  a 
bibliography  of  all  the  publications 
resulting  from  these  projects. 

In  the  upcoming  year-the  second  year 
in  a  3-year  project  period,  the  Causes 
and  Correlates  projects  will  continue 
collaborative  and  site-specific  analyses 
of  the  data.  Topics  for  upcoming  reports 
will  include  defining  characteristics  and 
predictors  of  very  young  offending, 
consequences  of  delinquency,  and  long 
term  effects  of  juvenile  justice  system 
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involvement.  In  addition,  researchers  at 
the  three  sites  will  continue  efforts  to 
provide  researchers  access  to  the  Causes 
and  Correlates  data.  Concerns  about 
confidentiality  prohibit  the  release  of 
the  data  sets  to  the  general  public. 
However,  OJ[DP  and  the  Causes  and 
Correlates  researchers  have  been 
exploring  alternative  methods  of  making 
the  data  more  accessible  to  other 
researchers,  the  most  promising  being  a 
remote  access  system.  Plans  for  the 
upcoming  vear  include  developing  and 
testing  a  remote  access  system  at  one  of 
the  sites. 

This  program  will  be  implemented  by 
the  current  grantees,  the  Regents  of  thw 
University  of  Colorado,  the  University 
of  Pittsburgh;  and  the  Research 
Foundation  of  the  State  University  of 
New  York  at  Albany,  SUNY.  No 
additional  applications  will  be  solicited 
in  FY  2001. 

SafeFutures:  Partnerships  To  Reduce 
Youth  Violence  and  Delinquency 

In  FY  1995,  OHDP  competitively 
selected  six  communities  to  implement 
the  SafeFutures  Program.  SafeFutures 
seeks  to  prevent  and  control  vouth 
crime  and  victimization  through  the 
creation  of  a  continuum  of  care  in 
communities.  This  continuum  enables 
communities  to  be  responsive  to  the 
needs  of  vouth  at  critical  stages  of  their 
development  by  providing  an 
appropriate  range  of  prevention, 
intervention,  treatment,  and  sanctions 
programs.  The  services  provided 
through  these  programs  include  family 
strengthening;  afterschool  activities; 
mentoring;  treatment  alternatives  for 
juvenile  female  offenders;  mental  health 
services;  day  treatment;  graduated 
sanctions  for  serious,  violent,  and 
chronic  juvenile  offenders;  and  gang 
prevention,  intervention,  and 
suppression. 

OjrDP  will  award  fifth  year  funding  to 
the  Boston  SafeFutures  site  in  order  to 
complete  its  5-year  project  period, 
which  began  in  FY  1995  through  a 
competitive  process.  In  FY  2001,  Boston 
SafeFutures  will  continue  to  provide  a 
set  of  services  that  builds  on  community 
strengths  and  existing  services  and  fills 
in  gaps  within  their  existing  continuum. 
Specific  attention  will  also  be  given  to 
improving  the  coordination  and 
integration  of  services  and  program 
sustainability  within  Boston, 

In  addition,  within  the  program 
developments  and  system  changes  that 
have  occurred  in  the  other  five 
communities,  there  are  promising 
activities,  progrcuns,  and  approaches 
that  can  serve  as  a  model  for  other 
communities.  In  FY  2001,  OIIDP  will 
provide  limited  support  through  a 


competitive  process  among  the 
SafeFutures  grantees  to  assist  the  sites 
in  sustaining  these  aspects  of  the 
programs.  The  Boston  project  will  not 
be  eligible  for  these  funds  because, 
unlike  the  other  sites,  it  will  not  be 
finished  with  the  fifth  year  of  the  project 
at  that  time. 

A  national  evaluation  is  being 
conducted  by  the  Urban  Institute  to 
determine  the  success  of  the  initiative 
and  track  lessons  learned  at  each  of  the 
six  SafeFutures  sites.  OJJDP  has  also 
comraittetl  training  and  technical 
assistance  resources  to  SafeFutures  sites 
in  FY  2001. 

SafeFutures  activities  will  be 
implemented  by  the  current  grantees. 
No  additional  applications  will  be 
solicited  in  FY  2001. 

Technical  Assistance  for  State 
Legislatures 

Since  FY  1995,  OJJDP  has  awarded 
annual  grants  to  the  National 
Conference  of  State  Legislatures  (NCSL) 
to  provide  relevant,  timely  information 
on  comprehensive  approaches  in 
juvenile  justice  to  aid  State  legislators  in 
improving  State  juvenile  justice 
systems.  Nearly  every  State  has  enacted, 
or  is  considering,  statutory  changes 
affecting  the  juvenile  justice  system. 
This  project  has  helped  policymakers 
understand  the  ramifications  and 
nuances  of  juvenile  justice  reform. 

The  grant  has  improved  capacity  for 
the  delivery  of  information  services  to 
State  legislatures.  The  project  also 
supports  increased  communication 
between  State  legislators  and  State  and 
local  leaders  who  influence 
decisionmaking  regarding  juvenile 
justice  issues.  In  FY  2000.  NCSL 
published  and  distributed  the  second 
edition  of  "Comprehensive  Justice:  A 
Legislator's  Guide."  Designed  as  a  folder 
containing  a  series  of  briefing  papers, 
the  guide  focuses  on  systemic  juvenile 
justice  from  a  policy  perspective  and 
includes  many  examples  of  how  Stale 
legislation  has  created  or  implemented 
components  of  comprehensive  juvenile 
justice. 

NCSL  has  also  provided  onsite 
technical  assistance  to  many  States 
developing  or  refining  legislation.  It  has 
conducted  annual  invitational  forums 
for  select  legislators  involved  in 
legislative  activity  that  may  warrant 
increased  understanding  on  various 
juvenile  justice  issues.  NCSL  also 
maintains  an  informational 
( learinghouse  on  juvenile  justice  issues 

In  FY  2001.  NCSL  will— 

•  Provide  tailored.  in-State  assistance 
to  four  legislatures. 


•  Produce  and  distribute  a  60-minute 
audiotape  based  on  "Comprehensive 
Justice:  A  Legislator's  Guide." 

•  Prepare  and  distribute  to  legislators 
and  staff  two  LegisBriefs  (fact  sheets)  on 
key  juvenile  justice  topics. 

•  Plan  and  convene  a  concurrent 
session  at  the  NCSL  2001  annual 
convention. 

•  Continue  research,  analysis,  and 
reporting  on  State  juvenile  justice 
enactments. 

The  project  will  be  implemented  by 
the  current  grantee,  the  National 
Conference  of  State  Legislatures.  No 
additional  applications  will  be  solicited 
in  FY  2001. 

Telecommunications  Assistance 

OJJDP  uses  information  technology 
and  distance  training  to  facilitate  access 
to  information  and  training  for  juvenile 
justice  professionals.  This  cost-effective 
medium  enhances  OJJDP's  ability  to 
share  with  the  field  salient  elements  of 
the  most  effective  or  promising 
approaches  to  various  juvenile  justice 
issues.  In  FY  1995.  OJJDP  awarded  a 
competitive  grant  to  Eastern  Kentucky 
University  (EKU)  to  produce  live 
satellite  teleconferences.  In  FY  2000, 
OJJDP  continued  the  cooperative 
agreement  with  EKU  to  provide  program 
support  and  technical  assistance  for  a 
variety  of  information  technologies  and 
to  explore  linkages  with  key  constituent 
groups  to  advance  mutual  information 
goals  and  objectives.  This  medium 
allows  practitioners,  policymakers,  and 
researchers  from  across  the  country  to 
keep  abreast  of  developments  in  the 
field  without  having  to  travel,  A  typical 
videoconference  will  reach  some  500 
sites  and  approximately  15,000  persons 
at  downlink  sites  and  through  personal 
computers. 

During  FY  2000.  EKU  produced  five 
"live  "  satellite  videoconferences and 
experimented  with  cybercasting  "live" 
satellite  videoconferences  on  the 
Internet.  OJJDP  has  employed  the  use  of 
Internet  Streaming  to  simultaneously 
allow  persons  to  observe  and  hear 
satellite  videoconferences  from  desktop 
personal  computers. 

Currently,  project  staff  are  studying 
the  feasibility  of  taking  past  satellite 
videoconference  materials,  video, 
printed  hardcopy  materials,  and 
interviews  with  panelists  and 
developing  a  Web-based  tool  or  CD- 
ROM  of  the  information  to  be  used  as 
a  training  or  educational  tool,  EKU  will 
continue  to  pro'vide  technical  assistance 
to  other  organizations  planning  to 
conduct  satellite  videoconferences. 

This  project  will  be  implemented  by 
the  current  grantee.  Eastern  Kentucky 
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University.  No  additional  applications 
will  be  solicited  in  FY  2001. 

Training  and  Technical  Assistance 
Coordination  for  the  SafeFutures 
Initiative 

OJJDP  will  continue  funding  for 
limited  training  and  technical  assistance 
to  the  SafeFutures  Initiative  in  FY  2001, 
This  coordination  effort  enhances  local 
capacity  for  implementing  and 
sustaining  effective  continuum-of-care 
and  systems  change  approaches  in  the 
six  SafeFutiu^s  sites.  Project  activities 
include  assessment,  identification,  and 
coordination  of  the  implementation  of 
training  and  technical  assistance  needs 
at  each  of  the  sites.  In  FY  2001,  this 
training  and  technical  assistance  will 
focus  on  sustaining  the  successes  that 
the  sites  achieved  during  the  previous 
years  of  the  program. 

This  program  will  be  implemented  by 
the  current  grantee,  Patricia  Donahue. 
No  additional  applications  will  be 
solicited  in  FY  2001. 

Public  Safiety  and  Law  Enforcement 

Evaluation  of  the  Comprehensive 
Community-Wide  Approach  to  Gang 
Prevention.  Intervention,  and 
Suppression  Program 

OJJDP  will  continue  funding  this 
evaluation  in  FY  2001.  Under  a 
competitive  cooperative  agreement 
awarded  in  FY  1995,  the  evaluation 
grantee  assisted  the  five  program  sites 
(Bloomington,  IL;  Mesa,  AZ;  Riverside, 
CA;  San  Antonio,  TX;  and  Tucson,  AZ) 
in  establishing  realistic  and  measurable 
objectives,  documenting  program 
implementation,  and  measuring  the 
impact  of  this  comprehensive  approach. 
It  has  also  provided  interim  feedback  to 
the  program  implementors  and  trained 
the  local  site  interviewers.  The  grantee 
will  continue  to  gather  and  analyze  data 
required  to  evaluate  the  program, 
monitor  and  oversee  the  quality  control 
of  data,  provide  assistance  for 
completion  of  interviews,  and  provide 
ongoing  feedback  to  project  sites.  This 
project  began  in  1995  and  will  end  in 
2002. 

This  project  will  be  implemented  by 
the  current  grantee,  the  University  of 
Chicago,  School  of  Social  Service 
Administration.  No  additional 
applications  will  be  solicited  in  FY 
2001, 

Evaluation  of  the  Partnerships  To 
Reduce  Juvenile  Gun  Violence  Program 

This  project  began  with  a  competitive 
award  in  FY  1997  to  document  and 
evaluate  the  process  of  community 
mobilization,  planning,  and 
collaboration  needed  to  develop  a 


comprehensive,  collaborative  approach 
to  reducing  gim  violence  involving 
juveniles.  The  Partnerships  To  Reduce 
Juvenile  Gun  Violence  Program  is  being 
implemented  in  three  sites:  Baton 
Rouge,  LA;  Oakland,  CA;  and  Syracuse, 
NY.  The  grantee,  COSMOS  Corporation, 
will  continue  data  collection  and  submit 
a  interim  report  on  the  impact 
evaluation  in  the  next  year.  In  addition 
to  working  with  the  three  Partnership 
sites,  COSMOS  Corporation  completed 
work  in  FY  2000  on  the  OJJDP  Bulletin 
Fighting  Juvenile  Gun  Violence  and  has 
developed  a  training  and  technical 
assistance  protocol  based  on  its 
experience  with  the  Partnership  sites 
and  the  gun  violence  report.  This 
training  and  technical  assistance 
package  will  be  offered  to  a  limited 
number  of  communities  that  are  focused 
on  reducing  gun  violence  through  a 
collaborative  planning  process. 

This  project  will  be  implemented  by 
the  current  grantee,  COSMOS 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  2001. 

Evaluation  of  the  Rural  Gang  Initiative 

This  initiative  is  a  continuation  of 
ongoing  efforts  to  test  OJJDP's 
Comprehensive  Gang  Model.  In  FY 
1999,  four  competitively  selected  rural 
sites  conducted  comprehensive 
assessments  of  their  local  gang  problem 
and  developed  program  designs  to 
implement  the  Comprehensive  Gang 
Model.  These  sites  were  Elk  City.  OK; 
Glenn  County,  CA;  Mt.  Vernon,  IL;  and 
Longview,  WA.  The  evaluation  grantee, 
the  National  Council  on  Crime  and 
Delinquency  (NCCD),  has  conducted 
case  studies  to  document  and  analyze 
the  1-year  community  assessment  and 
program  planning  efforts  in  the  four 
sites.  These  case  studies  will  contribute 
to  the  development  of  a  model  approach 
to  assessment  of  community  gang 
problems  in  rural  areas.  NCCD  has  also 
developed  an  outcome  evaluation 
design  for  sites  that  are  being  funded  to 
implement  the  model  in  subsequent 
years.  FY  2000  was  the  first  year  of 
funding  for  the  outcome  evaluation,  and 
FY  2001  funding  will  continue  to 
support  data  collection  for  this 
evaluation. 

This  program  will  be  implemented  by 
the  ciurent  grantee,  the  National 
Council  on  Crime  and  Delinquency.  No 
additional  applications  will  be  solicited 
in  FY  2001. 

Evaluation  of  the  Transfer  of 
Responsibility  for  Child  Protective 
Investigations  to  Law  Enforcement 
Agencies 

In  response  to  concerns  about  the 
increasing  demands  on  public  child 


welfare  agencies,  the  safety  of  children, 
and  the  effectiveness  of  law 
enforcement  and  social  ser\'ice  agencies 
to  deliver  critical  services,  the  State  of 
Florida  passed  legislation  in  1998  that 
allows  for  the  transfer  of  the  entire 
responsibility  for  child  protective 
investigations  to  a  law  enforcement 
agency.  Currently,  three  counties  in 
Florida  are  in  various  stages  of 
implementing  this  transfer  of 
responsibility.  This  project  is  comparing 
the  outcomes  in  the  three  counties 
where  responsibility  is  being  transferred 
to  the  sheriffs  office  with  three 
comparison  counties  in  the  State  of 
Florida.  The  project  is  concerned 
primarily  with  whether  children  are 
safer,  whether  perpetrators  of  severe 
child  abuse  are  more  likely  to  face 
criminal  sanctions,  and  whether  there 
are  impacts  on  other  parts  of  the  child 
welfare  system.  Also,  a  thorough 
process  evaluation  will  be  conducted  to 
describe  and  compare  the 
implementation  process  across  the  three 
counties.  This  project  is  in  the  final  year 
of  a  3-year  period. 

This  evaluation  is  being  funded  under 
an  interagency  agreement  with  the 
National  Institute  of  Justice.  The  grantee 
is  the  School  of  Social  Work,  University 
of  Permsylvania.  No  additional 
applications  will  be  soUcited  in  FY 
2001. 

Gang  Prevention  Through  Targeted 
Outreach  (Boys  &■  Girls  Clubs] 

The  purpose  of  this  program  is  to 
enable  local  Boys  &  Girls  Clubs  to 
prevent  youth  from  entering  gangs, 
intervene  with  gang  members  in  the 
early  stages  of  gang  involvement,  and 
divert  youth  from  gang  activities  into 
more  constructive  programs.  This 
program  reflects  the  ongoing 
collaboration  between  OJJDP  and  the 
Boys  &  Girls  Clubs  to  reduce  problems 
of  juvenile  delinquency  and  violence. 
The  Boys  &  Girls  Clubs  of  America 
provides  training  and  technical 
assistance  to  local  gang  prevention  and 
intervention  sites,  including  some  at 
OJJDP  Comprehensive  Gang  sites,  and  to 
other  clubs  and  organizations  through 
regional  trainings  and  national 
conferences.  In  FY  2000.  the  Boys  & 
Girls  Clubs  added  new  gang  prevention 
sites,  gang  intervention  sites,  and 
"Targeted  Reintegration"  sites  where 
clubs  work  to  provide  services  to  youth 
returning  to  the  community  from 
juvenile  correctional  facilities  to  prevent 
them  from  returning  to  gangs  and 
violence.  In  FY  2001,  the  Boys  &  Giris 
Clubs  of  America  will  identify  and 
support  up  to  30  new  gang  prevention 
sites  through  targeted  outreach  and  will 
also  hold  a  Delinquency  and  Gang 
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Prevention  Symposium  in  the  spring.  A 
national  evaluation  of  this  program  is 
being  implemented  by  Public/Private 
Ventures. 

This  program  will  be  implemented  by 
the  current  grantee,  the  Boys  &  Girls 
Clubs  of  .\merica.  No  additional 
applications  will  be  solicited  in  FY 
2001. 

Juvenile  Justice  Law  Enforcement 
Training  and  Technical  Assistance 
Program 

The  Juvenile  Justice  Law  Enforcement 
Training  and  Technical  Assistance 
Program  explores  adolescent  violence  in 
the  United  States  as  a  social 
phenomenon  and  a  policy  issue.  The 
program  covers  a  range  of  youth 
violence  issues  including  the 
examination  of  crime  statistics  and 
emerging  legislation.  The  program  also 
conducts  analysis  of  key  areas  of  youth 
violence  policy  and  practice:  youth 
firearm  possession  and  use;  school 
violence  and  safety;  youth-oriented 
conxmunity  policing;  gang  and  drug 
involvement;  serious,  violent,  and 
habitual  juvenile  offenders; 
multidisciplinary  youth  violence 
strategies;  police  management  of  youth 
programs;  tribal  juvenile  crime;  and 
Chief  Executive  Officer  responses  to 
delinquency  and  violence 

The  program  examines  the  core  issues 
of  youth  violence  using  methods  that 
are  consistent  with  effective  police 
practices  and  that  promote  a  more 
positive  future  for  America's  youth. 
Similarly,  leaders  in  the  areas  of  law 
enforcement,  prosecution,  the  courts, 
corrections,  probation,  and  other 
juvenile  justice  agencies  receive 
information,  materials  training  and 
technical  assistance  designed  to  solve 
managerial  issues  that  hinder  the 
implementation  of  effective  youth  crime 
prevention  strategies. 

Since  FY  1999,  Federal  funds  have 
supported  the  provision  of  training 
sessions  and  technical  assistance  to 
State  and  local  law  enforcement 
jurisdictions.  In  FY  2000.  the  following 
workshops  were  conducted:  (1)  School 
Administrators  For  Effective  Police 
Operations  Leading  to  Improved 
Children  and  Youth  Services  and  (2| 
Serious  Habitual  Offender 
Comprehensive  Action  Program 
(SHOCAP).  Based  on  practitioner 
feedback  and  needs  assessment  data,  the 
grantee  completed  revisions  to  the  Chief 
Executive  Officer  Youth  Violence 
Forum.  Additionally,  an  instructional 
design  committee  has  been  formed  to 
revise  and  update  the  following:  Youth, 
Gang.  Gun  and  Drug  Policy;  Youth 
Oriented  Community  Policing,  and  the 
Youth  Violence  Reduction 


Comprehensive  Action  Program.  A  new 
workshop.  Tribal  I^w  Enforcement 
Training  and  Technical  Assistance,  is 
also  under  development.  The  grantee 
will  continue  to  provide  training  and 
technical  assistance  through  the 
workshops  series  described  above. 

This  program  will  be  implemented  by 
the  current  grantee,  the  International 
Association  of  Chiefs  of  Police.  No 
additional  applications  will  be  solicited 
in  FY  2001 

Mesa  Gang  Intervention  Project  (MGIP) 

In  FY  1995.  OJJDP  competitively 
selected  the  City  of  Mesa  to  be  one  of 
five  communities  to  implement  and  test 
the  OJJDP  Comprehensive  Gang  Model. 
Since  that  time,  the  Mesa  Gang 
Intervention  Project  (MGIP)  has  become 
an  exciting  and  promising  gang 
intervention  program.  The  program 
targets  youth  in  Mesa  who  are  gang 
involved  and  youth  who  are  at  high-risk 
for  gang  involvement.  The  program 
provides  a  cadre  of  services  including 
job  skill  development,  counseling,  drug 
and  alcohol  treatment  and  prevention, 
tattoo  removal  services,  and  outreach. 
The  program  monitors  gang-involved 
youth,  holding  them  accountable  for 
negative  behaviors.  The  program  has 
developed  into  a  partnership  with  many 
agencies  in  Mesa,  including  police, 
adult  and  juvenile  probation,  United 
Way,  local  Boys  &  Girls  Clubs,  other 
youth-serving  agencies,  private 
businesses/corporations,  and  others. 
Preliminary  evaluation  information 
from  MGIP  looks  very  promising  in 
reducing  youth  gang  crime  among 
targeted  youth.  Additionally,  the 
program  has  been  well  received  locally 
and  most  program  components  and  staff 
have  been  sustained  with  local  funds. 

In  FY  2001,  OJJDP  will  provide 
limited  additional  support  to  MGIP  to 
continue  the  local  evaluation  and 
assessment  activities  and  allow  MGIP  to 
function  as  a  "host"  site  for  future 
OJJDP  training  on  the  Comprehensive 
Gang  Model. 

This  project  will  be  implemented  by 
the  current  grantee,  the  City  of  Mesa, 
.\Z.  No  additional  applications  will  be 
solicited  in  FY  2001. 

National  Youth  Gang  Center 

The  proliferation  of  gang  problems 
over  the  past  two  decades  led  OJJDP  to 
develop  a  comprehensive,  coordinated 
response  to  America's  gang  problem. 
This  response  involved  five  program 
components,  one  of  which  was 
implementation  and  operation  of  the 
National  Youth  Gang  Center  (NYGC). 
(Competitively  funded  in  1994  to  expand 
and  maintain  the  body  of  critical 
knowledge  about  youth  gangs  and 


effective  responses  to  them,  NYGC 
provides  support  services  to  the 
National  Youth  Gang  Consortium, 
composed  of  Federal  agencies  with 
responsibilities  in  this  area.  NYGC  is 
also  providing  technical  assistance  for 
OJJDP  s  Rural  Gang  Initiative.  In  FY 
2000.  NYGC  (1)  conducted  indepth 
analyses  of  the  National  Youth  Gang 
Survey  results  that  track  changes  in 
gang  membership  and  activity.  (2) 
produced  timely  information  on  the 
nature  and  scope  of  the  youth  gang 
problem,  (3)  continued  tracking  gang- 
related  legislation  at  both  the  State  and 
Federal  level,  and  (4)  continued 
providing  training  and  technical 
assistance  to  the  Rural  Gang  Initiative 
program  sites. 

With  FY  2001  funds,  the  Center  will 
continue  to  collect,  analyze,  and 
disseminate  current,  comprehensive, 
and  accurate  national-level  gang-related 
information.  It  will  continue  to  assist 
State  and  local  jurisdictions  in  the 
collection,  analysis,  and  exchange  of 
information  on  gang-related 
demographics,  legislation,  literature, 
research,  and  promising  program 
strategies.  The  Center  will  also  continue 
to  provide  indepth  technical  assistance 
to  Rural  Gang  Initiative  grantees  and  to 
grantees  of  other  OJJDP  gang  programs. 

This  program  will  be  implemented  by 
the  current  grantee,  the  Institute  for 
Intergovernmental  Research.  No 
additional  applications  will  be  solicited 
in  FY  2001. 

Rural  Gang  Initiative  Demonstration 
Sites 

During  FY  2000,  OJJDP  competitively 
funded  four  rural  communities  (Elk 
City.  OK;  Glenn  County,  CA;  Longview. 
WA;  and  Mount  Vernon,  EL)  to  conduct 
a  comprehensive  assessment  of  the  local 
youth  gang  problem.  Each  site  has 
collected  relevant  data  from  multiple 
sources,  including  police,  schools, 
courts,  and  community  residents.  They 
have  gathered  various  types  of  data, 
including  data  on  gang  crime,  the 
presence  of  risk  factors  for  gang 
membership,  and  community 
demographics,  and  data  from 
community  surveys  and  focus  groups. 
This  information  was  used  in  each  site 
to  determine  the  nature  and  scope  of  the 
existing  youth  gang  problems.  A 
steering  committee  made  up  of 
community  representatives  in  each  site 
used  the  final  assessment  findings  to 
develop  a  response  to  the  problems 
identified.  In  two  of  the  four  sites,  it  was 
determined  and  agreed  locally  that  an 
intensive  gang  intervention  effort  was 
not  necessary.  Instead,  these  two 
communities  will  use  the  data  to 
develop  gang  prevention  services  and 
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intervene  with  delinquent  and  gang- 
involved  youth  through  a  less  intensive 
effort.  The  remaining  two  sites  have 
determined  that  a  more  intensive  gang 
intervention  effort  is  required  and  will 
implement  the  OJJDP  Comprehensive 
Gang  Model  in  FY  2001. 

In  FY  2001,  OJJDP  will  support  the 
two  communities  implementing  the 
OJJDP  Comprehensive  Gang  Model.  An 
independent  evaluation  of  these  two 
sites  will  also  be  conducted  and 
technical  assistance  will  be  provided 
through  the  National  Youth  Gang 
Center. 

This  initiative  will  be  implemented 
by  two  of  the  four  current  grantees, 
Gleim  Coimty,  CA,  and  Moimt  Vernon, 
IL.  No  additional  applications  will  be 
solicited  for  this  initiative  in  FY  2001. 

Technical  Assistance  to  the  Gang-Free 
Schools  and  Communities  Initiatives 

In  FY  2000,  OJJDP  launched  a 
multisite  replication  of  the  OJJDP 
Comprehensive  Gang  Model  and  a  four- 
site  demonstration  program  to 
implement  the  Model  and  further 
enhance  the  Model's  school  component. 
In  FY  2001.  OJJDP  will  fund  the 
National  Youth  Gang  Center  to  provide 
training  and  technical  assistance  during 
the  implementation  stages  of  this 
initiative  in  selected  communities 
across  the  country.  The  National  Youth 
Gang  Center  is  currently  providing 
technical  assistance  on  OJJDP's  Model 
to  commimities  involved  in  OJJDP's 
Rural  Gang  Initiative  and  to  other  OJJDP 
grantees. 

OJJDP  will  provide  a  supplemental 
award  to  the  National  Youth  Gang 
Center  to  provide  the  technical 
assistance.  No  additional  applications 
will  be  solicited  in  FY  2001. 

Delinquency  Prevention  and 
Intervention 

Assessing  Alcohol,  Drug,  and  Mental 
(ADM)  Disorders  Among  Juvenile 
Detainees 

This  project  is  a  major  longitudinal 
study  assessing  alcohol,  drug,  and 
mental  disorders  among  juveniles  in  the 
Cook  County  Detention  Center  iii 
Chicago,  IL.  The  project  has  three 
primary  goals:  (1)  To  determine  how 
alcohol,  drug,  and  mental  disorders 
develop  over  time  among  juvenile 
detainees,  (2)  to  investigate  whether 
juvenile  detainees  receive  needed 
psychiatric  services  after  their  cases 
reach  disposition  (whether  they  return 
to  the  community  or  are  incarcerated), 
and  (3)  to  study  the  development  and 
interrelationship  of  dangerous  and  risky 
behaviors  related  to  violence,  substance 
use,  and  HIV/ AIDS.  This  project  is 


unique  because  the  sample  is  so  large: 
it  includes  1,833  youth  from  Chicago 
who  were  arrested  and  interviewed 
between  1995  and  1998.  The  sample  is 
stratified  by  gender,  race  (African 
American,  Hispanic,  non-Hispanic 
white),  and  age.  Initial  interviews  have 
been  completed,  and  extensive  archival 
data  (arrest  and  incarceration  history, 
health  and  mental  health  treatment,  etc.) 
collected  on  each  subject.  The 
investigators  have  been  tracking  the 
subjects  and  are  now  conducting  the 
first  set  of  foUowup  interviews.  A 
significant  number  of  deaths,  virtually 
all  of  them  linked  to  violence  (e.g. 
gimshot  wounds),  have  already 
occurred.  Because  of  their  extensive  and 
thorough  tracking  procedures,  the 
investigators  will  be  able  to  reinterview 
subjects  regardless  of  whether  they  are 
back  in  the  community,  incarcerated,  or 
have  left  the  immediate  area.  The  large 
sample  size  will  provide  sufficient 
statistical  power  to  study  rarer  disorders 
(including  co-occurring  disorders), 
patterns  of  drug  use,  and  risky,  life- 
threatening  behaviors. 

This  project  will  be  implemented  by 
the  current  grantee,  Northwestern 
University.  No  additional  applications 
will  be  solicited  in  FY  2001. 

The  Chicago  Project  for  Violence 
Prevention 

The  Chicago  Project  for  Violence 
Prevention  is  a  citywide,  long-term 
effort  to  reduce  violence.  Objectives 
include  reductions  in  homicide, 
physical  injm^,  disability  and 
emotional  harm  from  assault,  domestic 
abuse,  sexual  abuse  and  rape,  and  child 
abuse  and  neglect.  A  partnership  among 
the  Chicago  Department  of  Public 
Health,  the  Illinois  Council  for  the 
Prevention  of  Violence,  the  University 
of  Illinois,  and  Chicago  communities, 
the  project  began  in  1995  with  joint 
funding  froni  OJJDP  and  the  Centers  for 
Disease  Control  and  Prevention,  the 
National  Center  for  Injury  Prevention 
and  Control,  the  Bureau  of  Justice 
Assistance,  and  the  U.S.  Department  of 
Housing  and  Urban  Development.  The 
Project  now  provides  technical 
assistance  to  seven  Chicago 
communities  and  citywide 
organizations  involved  in  violence 
prevention  planning.  In  FY  2001,  the 
Chicago  Project  will  complete 
evaluation  reports  on  the  first  three 
communities  involved  in  the  project. 

This  project  will  be  implemented  by 
the  current  grantee,  the  University  of 
Illinois,  School  of  Public  Health.  No 
additional  applications  will  be  solicited 
in  FY  2001. 


Communities  In  Schools.  Inc. 

The  purpose  of  Communities  In 
Schools  (CIS)  is  to  provide  training  and 
technical  assistance  to  the  CIS  Network 
that  will  result  in  increased  ability  to 
build  economic  opportunity  for  CIS 
students  and  families,  to  build  healthy 
families  and  communities,  and  to  build 
healthy  public-private  partnerships 
throughout  the  CIS  Network.  A  special 
focus  is  placed  on  strengthening  the 
families  of  CIS  youth.  In  FY  2000,  CIS 
has  exceeded  anticipated  outcomes  and 
demonstrated  that  grant  resources  have 
leveraged  additional  activity  for  family 
strengthening  activities  in  the  CIS 
Network.  Working  with  the  Families 
and  Schools  Together  (FAST)  National 
Training  and  Evaluation  Center,  CIS  is 
creating  a  network  of  expert  trainers  to 
disseminate  proven  family 
strengthening  initiatives.  To  that  end. 
the  focus  has  been  on  "seeding  "  the  CIS 
Network  with  the  Families  and  Schools 
Together  (FAST)  research-based 
approach  to  family  strengthening.  The 
implementation  of  the  FAST  program  is 
taking  place  through  statewide 
initiatives  in  Missouri,  North  Carolina, 
and  South  Carolina,  and  interest  in 
statewide  replication  has  been 
identified  in  Georgia,  Kentucky,  and 
Texas.  In  FY  2001 ,  Communities  In 
Schools  will  expand  the  number  of  sites 
in  the  CIS  Network  implementing  the 
FAST  program. 

The  program  will  be  implemented  by 
the  current  grantee.  Communities  In 
Schools.  Inc.  No  additional  applications 
will  be  solicited  in  FY  2001. 

Diffusion  of  State  Risk-and  Protective- 
Factor-Focused  Prevention 

Since  FY  1997.  OJJDP  has  provided 
funds  to  the  National  Institute  on  Drug 
Abuse,  through  an  interagency 
agreement,  to  support  this  5-year  study 
of  the  public  headth  approach  to 
prevention,  focusing  on  risk  and 
protective  factors  for  substance  abuse  at 
the  State  and  community  levels.  The 
study  is  identifying  factors  that 
influence  the  adoption  of  the  public 
health  approach  and  assessing  the 
association  between  this  approach  and 
the  levels  of  risk  and  protective  factors 
and  substance  abuse  among  adolescents. 
The  study  will  also  examine  State 
substance  abuse  data  gathered  from 
1988  through  2001  and  use  interviews 
to  describe  the  process  of  implementing 
the  epidemiological  risk-  and  protective- 
factor  approach  in  Colorado.  Illinois, 
Kansas.  Maine.  Oregon.  Utah,  and 
Washington. 

This  project  will  be  implemented 
under  an  interagency  agreement  wi*' 
the  National  Institute  on  Drug  Abu-      y 
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the  current  grantee,  the  Social 
Development  Research  Group  at  the 
University  of  Washington  School  of 
Social  Work.  No  additional  applications 
will  be  solicited  in  FY  2001 

Do  the  Write  Thing  Challenge  Program 

This  program  provides  youth  at  risk  of 
delinquency,  crime,  and  victimization 
with  an  opportunity  to  use  the  written 
word  to  express  their  ideas  on  how  best 
to  address  these  problems  in  their 
communities  The  program  uses 
teachers  and  volunteers  from  law 
enforcement,  the  juvenile  justice 
system,  the  medical  community,  and 
youth-serving  organizations  to  work 
with  the  youth  to  develop  their  ideas 
and  put  them  on  paper  in  narrative  or 
poetic  form  Program  participants  learn 
to  respect  others'  ideas  and  to 
understand  the  value  and  power  of 
words.  Students  are  asked  to  accept  the 
challenge  and  pledge  to  avoid  violence 
in  their  own  lives  and  help  prevent  and 
reduce  it  in  the  lives  of  others. 

With  OlfDP  funding,  which  began  in 
FY  1997,  the  program  has  expanded  to 
18  cities  with  more  than  450  schools 
and  youth-serving  organizations 
participating.  This  past  school  year. 
more  than  50.000  students  participated 
in  the  program's  classroom  discussions 
about  youth  violence  and  possible 
solutions.  In  FY  2001.  the  program  will 
prepare  a  comprehensive  analysis  of  at 
least  5.000  student  submissions,  publish 
a  summary-  and  develop  a  computer 
presentation  of  that  analysis,  and 
provide  training  and  technical 
assistance  to  help  the  local  Do  the  Write 
Thing  committees  establish  a  new 
initiative.  Community  Peace 
Partnerships,  to  unite  local  groups 
working  to  prevent  and  reduce  youth 
violence  and  victimization. 

This  program  will  be  implemented  by 
the  current  grantee,  the  National 
Campaign  to  Stop  Violence.  No 
additional  applications  will  be  solicited 
in  FY  2001. 

Evaluation  of  the  Truancy  Reduction 
Demonstration  Program 

In  FY  1999.  OF[DP  began  fundmg 
seven  sites  around  the  countrv'  to 
implement  truancy  reduction  programs 
Grantees,  representing  a  diversity  of 
models  and  geographic  locations, 
include  Contra  Costa.  CA;  Honolulu.  HI; 
Houston.  TX:  facksonville.  FL;  King 
Countv.  WA;  Suffolk  Countv.  NY:  and 
Tacoma.  WA  Also  in  1998.  OIJDP 
funded  the  Colorado  Foundation  for 
Families  and  Children  (CFFC)  to 
conduct  a  national  evaluation  of  the 
Truancv  Reduction  Demonstration 
Program.  As  part  of  the  evaluation, 
CFFC  is  working  with  the  sites  to  (1 ) 


determine  how  community 
collaboration  can  impact  truancy 
reduction  and  lead  to  systemic  reform; 
and  (2)  assist  OJJDP  in  the  development 
of  a  community  collaborative  truancy 
reduction  program  model  and  identify 
the  essential  elements  of  that  model.  To 
that  end.  CFFC  will  continue  to  assist 
project  sites  during  this  second  year  to 
identify'  and  document  the  nature  of  the 
truancy  problem  in  their  communities, 
enhance  the  process  of  effective  truancy 
reduction  planning  and  collaboration, 
and  incorporate  tnat  process  into  the 
implementation  of  the  Truancy 
Reduction  Demonstration  Program  at 
each  site.  In  addition,  CFFC  is  assisting 
sites  in  collecting  information  on  truant 
youth  and  documenting  services.  The 
project  is  scheduled  to  last  S'/z  years. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Colorado 
Foundation  for  Families  and  Children. 
No  additional  applications  will  be 
solicited  in  FY  2001. 

Intergenerational  Transmission  of 
Antisocial  Behavior 

The  purpose  of  this  study,  started  in 
FY  1998.  is  to  examine  the  development 
of  childhood  antisocial  behavior  in  a 
three-generation  prospective  panel 
study,  by  making  the  children  of  the 
current  participants  in  the  OIIDP- 
sponsored  Rochester  Youth 
Development  Study  the  focal  subjects  of 
a  new  long-term  study.  By  the  age  of  21, 
40  percent  of  the  original  Rochester 
participants  were  parents.  The  study 
will  combine  data  obtained  from  the 
original  study  on  the  participants  and 
their  parents,  with  data  from  this  new 
project  collected  on  the  children  of  the 
original  participants.  This  provides  the 
unique  opportunity  to  examine  and 
track  the  development  of  delinquent 
behavior  across  three  generations  in  a 
particularly  high-risk  sample.  Such  a 
cohort  is  rare  in  social  science  research. 
The  results  of  the  study  should  provide 
very  useful  findings  that  should  have 
policy  implications  for  prevention 
programs.  In  the  second  year  of  this  5- 
year  commitment,  the  program  will 
continue  data  collection. 

The  project  will  be  implemented 
under  an  interagency  agreement  with 
the  National  Institute  of  Mental  Health 
bv  the  current  grantee,  the  University  at 
Albany.  State  University  of  New  York. 
No  additional  applications  will  be 
solicited  in  FY  2001. 

Investing  in  Youth  for  a  Safer  Future — 
A  Public  Education  Campaign 

OIIDP  will  continue  its  support  of  the 
National  Crime  Prevention  Council's 
(NCPCI's)  "Invest  in  Youth  for  a  Safer 
Future"  advertising  campaign  through 


the  transfer  of  funds  to  the  Bureau  of 
Justice  Assistance  (BJA).  OIJDP  and  BJA 
are  working  with  NCPC  to  produce, 
disseminate,  and  support  effective 
public  service  advertising  and  related 
media  to  inform  the  public  of  effective 
solutions  to  juvenile  crime  and  to 
motivate  young  people  and  adults  to  get 
involved  and  support  these  solutions. 
The  featiu-ed  solutions  include  effective 
prevention  programs  and  intervention 
strategies. 

The  program  will  be  implemented 
under  an  interagency  agreement  with 
the  Bureau  of  Justice  Assistance  by  the 
current  grantee,  the  National  Crime 
Prevention  Council.  No  additional 
applications  will  be  solicited  in  FY 
2001. 

Multisite,  Multimodal  Treatment  Study 
of  Children  With  Attention  Deficit/ 
Hyperactivity  Disorder 

OJJDP  will  transfer  funds  under  a  5- 
year  interagency  agreement  with  the 
National  Institute  of  Mental  Health 
(NIMH)  to  support  this  research,  funded 
principally  by  NIMH.  In  1992.  NIMH 
began  a  study  of  the  long-term  efficacy 
of  stimulant  medication  and  intensive 
behavioral  and  educational  treatment 
for  children  with  attention  deficit/ 
hyperactivity  disorder  (ADHD). 
Although  ADHD  is  classified  as  a 
childhood  disorder,  up  to  70  percent  of 
afflicted  children  continue  to 
experience  symptoms  in  adolescence 
and  adulthood.  The  study  will  continue 
through  2001  and  will  follow  the 
original  families  and  a  comparison 
group.  OJJDP's  participation,  which 
began  in  FY  1998,  supports  continued 
investigations  into  the  subjects' 
delinquent  behavior  and  contact  with 
the  legal  system,  including  arrests  and 
court  referrals. 

This  program  will  be  implemented 
through  an  interagency  agreement  with 
the  National  Institute  of  Mental  Health. 
No  additional  applications  will  be 
solicited  in  FY  2001. 

Risk  Reduction  Via  Promotion  of  Youth 
Development 

Also  known  as  Early  Alliance,  this 
program,  begun  in  FY  1997,  is  a  large- 
scale  prevention  study  involving 
hundreds  of  children  in  several 
elementary  schools  in  lower 
socioeconomic  neighborhoods  of 
Columbia,  SC.  This  project  is  designed 
to  promote  coping  competence  and 
reduce  risk  for  conduct  problems, 
aggression,  substance  use,  delinquency 
and  violence,  and  school  failure 
beginning  in  early  elementary  school. 
The  interventions  begin  in  the  first 
grade,  and  children  are  followed 
longitudinally  throughout  the  5  years  of 
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the  project.  A  major  goal  of  the  project 
is  to  reduce  the  development  of  conduct 
problems,  aggression,  and  subsequent 
delinquency  and  violence.  The  project 
also  seeks  to  alter  home  and  school 
climates  in  order  to  reduce  risk  for 
adverse  outcomes  and  to  promote 
positive  youth  development.  This 
project  is  in  the  final  year  of  a  5-year 
project  period. 

This  project  will  be  implemented 
under  an  interagency  agreement  with 
the  National  Institute  of  Mental  Health 
by  the  current  grantee,  the  University  of 
South  Carolina.  No  additional 
applications  will  be  solicited  in  FY 
2001. 

Strengthening  Services  for  Chemically 
Involved  Children,  Youth,  and  Families 

The  U.S.  Departments  of  Justice  and 
Health  and  Human  Services  (HHS) 
provide  services  to  children  affected  by 
parental  substance  use  or  abuse.  OJJDP 
administers  this  training  and  technical 
assistance  program,  which  began  in  FY 
1998.  HHS's  Substance  Abuse  and 
Mental  Health  Services  Administration 
has  partnered  with  OJJDP  to  fund  a 
cooperative  agreement  with  the  Child 
Welfare  League  of  America  (CWLA),  a 
nonprofit  organization.  CWLA  is 
assisting  child  welfare  personnel  to 
provide  appropriate  intervention 
services  for  children  impacted  by  the 
abuse  of  alcohol  and  other  drugs  (AOD) 
and  for  their  caregivers.  CWLA  is 
producing  a  comprehensive  assessment 
tool  and  decisionmaking  guidelines  for 
child  welfare  workers  and  supervisors. 
CWLA  training  and  technical  assistance 
will  help  to  develop  innovative  and 
effective  approaches  to  meeting  the 
needs  of  children  in  the  child  welfare 
system  whose  parents  are  AOD  abusers. 

Previously,  the  grantee  developed  a 
curriculium  based  on  the  Substance 
Affected  Families  Environmental  and 
Strengths  Assessment,  drafted  a  training 
outline,  edited  design  materials,  and 
provided  ongoing  support  to  CWLA 
national  training  staff.  In  FY  2001, 
CWLA  will  continue  the  development 
and  online  dissemination  of  resource 
materials,  training,  and  technical 
assistance  to  improve  the  ability  of  child 
welfare  and  juvenile  justice  direct 
service  professionals  to  prepare  youth  in 
out-of-home  care  for  adulthood, 
promote  their  positive  development, 
and  support  them  in  avoiding  high-risk 
behaviors. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Child  Welfare 
League  of  America.  No  additional 
applications  will  be  solicited  in  FY 
2001. 


Study  of  the  Marketing  of  Age-Restricted 
Violent  Entertainment  to  Children 

This  study,  published  on  September 
11,  2000,  was  conducted  by  the  Federal 
Trade  Commission  (FTC),  with  financial 
support  from  OJJDP.  The  study  reported 
on  the  extent  to  which  movies,  video 
and  computer  games,  and  music 
recordings  that  are  age-restricted 
because  of  their  violent  content  are 
marketed  or  are  available  to  children. 
The  FTC  completed  four  major  tasks 
under  this  program:  developed  basic 
background  information  on  the  three 
industries  and  developed  the  study  plan 
and  procedures,  siuveyed  industries  to 
determine  age  groups  being  targeted  in 
industry  promotions,  surveyed  juveniles 
and  parents  to  determine  attitudes 
toward  ratings,  and  conducted  a  survey 
to  determine  the  degree  of  compliance 
with  existing  industry  ratings.  OJJDP  is 
working  with  the  FTC  to  develop 
materials  to  help  parents  better  control 
their  children's  access  to  media 
products  inappropriate  for  their  age. 
The  materials  will  explain  the  various 
rating  systems;  explain  how  materials 
are  marketed  to  children,  especisdly  in 
locations  not  monitored  by  parents;  and 
suggest  actions  parents  may  take  to 
reassert  their  control  over  the  types  of 
media  products  to  which  their  children 
are  exposed. 

This  project  will  be  implemented  by 
the  Federal  Trade  Commission  under  an 
extension  to  an  interagency  fund 
transfer  agreement.  No  additional 
applications  will  be  solicited  in  FY 
2001. 

Technical  Assistance  for  Community 
Prevention  Programs — Title  V 

The  purpose  of  this  contract  is  to 
provide  OJJDP  with  the  capacity  to 
provide  communities  with  training  and 
technical  assistance  support  for 
implementation  of  the  Title  V — 
Community  Prevention  Grants  program. 
The  contractor  will  continue  to  provide 
nationwide  training  and  technical 
assistance  for  State  and  local 
jurisdictions  on  developing  and 
implementing  comprehensive 
communitywide.  data-based 
delinquency  prevention  strategies. 
Through  training  and  technical 
assistance,  community  representatives 
develop  the  knowledge  and  skills 
necessary  to  assess  risk  and  protective 
factors  for  delinquency  prevention. 
Community  leaders  will  be  trained  to 
identify  and  direct  cormnunity 
resources  to  address  identified  risk 
factors. 

This  project  will  be  implemented  by 
the  current  contractor,  Development 
Services  Group.  No  additional 


applications  will  be  solicited  in  FY 
2001. 

Truancy  Reduction  Demonstration 
Program 

In  FY  1998.  OJJDP.  the  Office  of 
Justice  Programs'  Executive  Office  of 
Weed  and  Seed,  and  the  U.S. 
Department  of  Education  jointly 
engaged  in  a  grant  program  to  address 
truancy.  This  program  specifically 
outlines  four  major  comprehensive 
components:  (1)  System  reform  and 
accountability.  (2)  a  service  continuum 
to  address  the  needs  of  children  and 
adolescents  who  are  truant.  (3)  data 
collection  and  evaluation,  and  (4)  a 
conamunity  education  and  awareness 
program  from  kindergarten  through 
grade  12  that  addresses  the  need  to 
prevent  truancy  and  to  intervene  with 
youth  who  are  truant.  The  goals  of  this 
program  are  to  develop  and  implement 
or  expand  and  strengthen 
comprehensive  truancy  programs  that 
pool  education,  justice  system,  law- 
enforcement,  social  services,  and 
community  resources  to  (1)  identify 
truant  youth;  (2)  cooperatively  design 
and  implement  comprehensive, 
systemwide  programs  to  meet  the  needs 
of  truants;  and  (3)  design  and  maintain 
systems  for  tracking  truant  youth.  OJJDP 
has  awarded  funds  for  this  program  to 
seven  sites:  three  non-Weed-and-Seed 
sites  (Honolulu.  HI;  Jacksonville,  FL: 
and  King  County,  WA)  and  four  Weed 
and  Seed  sites  (Houston,  TX;  Martinez, 
CA;  Tacoma,  WA;  and  Yaphank,  NY). 
All  sites  are  currently  involved  in 
program  development  and 
implementation  of  plans  that  link  youth 
and  adolescents  who  are  truant  with 
community-based  services  and 
programs.  They  are  also  involved  in  full 
implementation  of  the  community's 
comprehensive  systemwide  plan  to 
prevent  and  intervene  with  the  problem 
of  truancy.  This  program  is  currently 
being  evaluated  by  the  Colorado 
Foundation  for  Families  and  Children 
(CFFC),  which  is  conducting  a  process 
evaluation  that  will  help  to  identify  key 
elements  of  an  effective  truancy 
program. 

This  program  will  be  implemented  by 
the  current  grantees,  Honolulu.  HI: 
Houston.  TX:  Jacksonville,  FL;  King 
County,  WA:  Martinez.  CA:  Tacoma. 
WA;  and  Yaphank.  NY.  No  additional 
applications  will  be  solicited  in  FY 
2001. 
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Strengthening  the  luvenile  Justice 
System 

Balanced  and  Restorative  Justice  IBARJI 
Training  Project 

The  goal  of  the  BARI  project  is  to  help 
control  juvenile  delinquency  through 
increased  use  of  restitution,  community 
ser\'ice,  and  other  innovative  programs 
as  part  of  a  jurisdictionwide  juvenile 
justice  change  from  traditional 
retributive  or  rehabilitative  system 
models  to  balanced  and  restorative 
justice  orientation  and  procedures.  The 
specific  steps  for  achieving  this  goal 
involve  preparing  materials,  training 
personnel  interested  in  BARI.  and 
providing  onsite  technical  assistance  to 
selected  State  and  local  jurisdictions 
committed  to  implementing  BARI. 
Materials  to  be  developed  in  FY  2001. 
the  third  year  of  a  3-year  project  period, 
will  include  documents  on  restorative 
justice  programs,  practices,  and  policy 
directions.  The  materials  will  be  useful 
for  training  juvenile  justice  system 
practitioners  and  managers  on  the  BARI 
model  and  for  providing  onsite 
technical  assistance.  The  training  and 
technical  assistance  will  be  delivered  at 
regional  and  national  roundtables, 
juvenile  justice  conferences,  and 
specialized  workshops.  "Training  of 
trainers"  programs  will  also  be  offered 
There  will  be  some  concentration  of 
BARI  technical  assistance  at  the  State 
level  and  on  advancing  judges'  and 
prosecutors'  leadership  in  the  area  of 
restorative  justice.  Further,  there  will  be 
an  effort  to  involve  corporations  and 
foundations  in  BARj  implementation 
and  initial  exploration  of  introducing 
BARI  in  higher  education. 

Over  recent  years,  the  B.\RI  Pro|ect 
has  reached  justice  system  managers 
and  practitioners  in  every  State,  and 
there  is  now  some  restorative  justice 
activity  going  on  in  even,-  State.  The 
project  has  developed  both  basic  and 
advanced  BARI  training  curriculums  (in 
cooperation  with  the  .National  Institute 
of  Corrections!,  BARI  resource 
documents,  such  as  an  implementation 
guide,  and  a  soon-to-be-published 
restorative  justice  inventory.  In 
addition,  numerous  articles  in 
professional  periodicals  have  been 
published  by  project  staff  and 
consultants. 

During  the  past  12  months.  BARI  staff 
and  consultants  presented  more  than  25 
key  training  and  technical  assistance 
events.  Notable  among  these  were  a 
number  of  roundtables  for  judges. 
Native  American  juvenile  justice 
administrators,  and  (regionally) 
representatives  of  States  interested  in 
implementing  BARI.  The  roundtables 
typically  draw  from  30  to  40  local 


juvenile  justice  leaders.  BARI  staff  also 
held  Forums  on  Changing  Roles  for 
luvenile  Probation.  Prosecutor 
Involvement  in  Restorative  lustice.  and 
Strength-Based  Rehabilitation  and 
Competency  Development.  Further, 
intensive  training  and  onsite  technical 
assistance  were  provided  to  nine 
"special  emphasis  States."  In  addition. 
BARI  staff  and  consultants  delivered 
two  "train  the  trainer"  courses  and  a 
Basic  BARI  Principles  course  (in 
cooperation  with  the  luvenile 
Accountability  Incentive  Block  Grants 
program  and  with  the  National  Institute 
of  Corrections).  Since  1998,  the  project 
has  organized  or  made  presentations  at 
more  than  100  events.  Over  10,000 
juvenile  justice  and  related  practitioners 
have  participated  in  these  events.  Seven 
BARI  publications  are  currently  in 
various  stages  of  production. 

This  project  will  be  implemented  by 
the  current  grantee,  Florida  Atlantic 
University.  No  additional  applications 
will  be  solicited  in  FY  2001. 

Blueprints  for  Violence  Prevention: 
Training  and  Technical  Assistance 

In  FY  1998.  OIIDP  funded  a 
cooperative  agreement  with  the  Center 
for  the  Studv  and  Prevention  of 
Violence  (CSPV)  at  the  University  of 
Colorado  Under  this  agreement.  CSPV 
provides  intensive  training  and 
technical  assistance  to  community 
organizations  and  units  of  local 
government  to  replicate  10  "Blueprint  " 
model  programs.  These  are  programs 
that  CSPV  identified  as  meeting  a 
rigorous  scientific  standard  of  proven 
program  effectiveness  and  replicability 
for  reducing  adolescent  violence,  crime, 
and  substance  abuse.  CSPV  will  help 
communities  determine  the  feasibility  of 
program  development  and  also  monitor 
and  assist  in  the  replication  of  these 
Blueprint  programs  for  a  period  of  2 
years. 

The  model  programs  being  replicated 
under  this  award  include  Multisystemic 
Therapv  (MST).  Promoting  Alternative 
Thinking  Strategies  (PATHS),  Nurse 
Hume  Visitation,  Multidimensional 
Treatment  Foster  Care  (MTFC), 
Quantum  Opportunities  Program, 
Bullying  Prevention  Program. 
Functional  Family  Therapy  (FFT),  and 
the  Big  Brothers/Big  Sisters  (BBBS) 
Mentoring  Program. 

To  date,  40  sites  are  participating  in 
the  program.  Overall,  594  individuals 
have  been  trained,  for  a  total  of  158  days 
of  training. 

CSPV  has  completed  process 
evaluation  visits  with  all  40  sites.  A 
total  of  3.078  individuals  have  been 
served  through  the  Blueprints  initiative. 
MST  and  BBBS  clients  have  completed 


their  fist  year  of  implementation.  Total 
clients  served  to  date  include  the 
following:  Bullying  Prevention  (2,303), 
PATHS  (581),  FFT  (30),  MTFC  (7).  MST 
(119);  and  BBBS  (38).  In  FY  2001.  the 
final  year  of  a  2-year  project  period,  the 
grantee  will  continue  to  provide  overall 
guidance  to  the  program  and  monitor 
the  integrity  of  each  implementation. 
CSPV  will  also  conduct  process 
evaluation  site  visits,  provide  phone 
consultation,  and  provide  training  and 
technical  assistance. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Regents  of  the 
University  of  Colorado.  No  additional 
applications  will  be  solicited  in  FY 
2001. 

Building  Blocks  for  Youth 

The  goals  of  this  initiative  are  to 
protect  minority  youth  in  the  justice 
system  and  promote  rational  and 
effective  juvenile  justice  policies.  These 
goals  are  accomplished  by  the  following 
components:  (1)  conducting  research  on 
issues  such  as  the  impact  on  minority 
youth  of  new  State  laws  and  the 
implications  of  privatization  of  juvenile 
facilities  by  profit-making  corporations; 
(2)  undertaking  an  analysis  of 
decisionmaking  in  the  justice  system 
and  development  of  model 
decisionmaking  criteria  that  reduce  or 
eliminate  disproportionate  impact  of  the 
system  on  minority  youth;  (3)  building 
a  constituency  for  change  at  the 
national.  State,  and  local  levels;  and  (4) 
developing  communication  strategies 
for  dissemination  of  information.  A  fifth 
component,  direct  advocacy  for 
minority  youth,  is  funded  by  sources 
other  than  OJJDP.  Funding  by  OJIDP 
began  in  FY  1998. 

The  grantee.  Youth  Law  Center  (YLC), 
has  undertaken  a  number  of  tasks  to 
move  this  initiative  forward.  The 
grantee  recently  published  a 
comprehensive  report  on  the  disparate 
impact  on  minority  youth  by  the  justice 
system  at  critical  decision  points.  YLC 
is  also  supporting  a  wide  range  of 
national  and  local  advocacy 
organizations  to  work  for  needed 
juvenile  justice  reforms.  The  grantee 
continues  to  build  a  constituency  for 
change  at  the  national.  State,  and  local 
levels  with  this  effort  being  informed  by 
development  of  communications 
strategies  based  upon  the  results  of  a 
series  of  national  focus  groups  that 
survey  public  opinion  and  perceptions 
of  juvenile  crime.  YLC  has  released  two 
publications,  The  Color  of  Justice  and 
And  Justice  for  Some,  each  of  which 
drew  attention  and  raised  the  interest 
levels  of  various  public  officials  and 
interest  groups.  Several  new 


publications  will  be  proposed  for 
development  in  FY  2001. 

This  project  will  be  implemented  by 
the  current  grantee,  Youth  Law  Center. 
No  additional  applications  will  be 
solicited  in  FY  2001. 

Census  ofjuvenihs  in  Residential 
Placement 

The  Census  of  Juveniles  in  Residential 
Placement  (CJRP)  collects  individual- 
level  data  on  all  juveniles  in  residential 
placement  on  a  specific  reference  day 
(the  fourth  Wednesday  in  October).  The 
data  elements  collected  include  age,  sex, 
race,  placing  agency,  legal  status,  and 
most  serious  offense.  Because  this 
project  is  a  census,  it  allows  for  State- 
level  reporting  of  juveniles  in 
residential  placement  or  custody.  The 
census  is  niailed  to  all  facilities  that  can 
and  do  hold  juvenile  ofiisnders.  Facility 
personnel  report  on  all  offenders  under 
21  residing  in  their  facilities  on  the 
specific  reference  day.  The  facilities  also 
provide  some  basic  information  on  any 
other  persons  who  do  not  fit  these 
criteria.  The  CJRP  was  first  conducted  in 
October  1997  and  then  again  in  October 
1999.  Data  from  the  1997  CJRP  are 
available  on  the  Internet  in  tabular  form 
at  OJJDP's  Web  site 
(www.ojjdp.ncjrs.org).  Data  from  the 
1999  CJRP  will  be  available  for  public 
use  by  January  2001.  The  CJRP  will  be 
conducted  a  third  time  in  October  2001, 
with  data  available  bv  December  2002. 

This  program  will  be  continued 
through  the  extension  of  an  interagency 
agreement  with  the  Bureau  of  the 
Census.  No  additional  applications  will 
be  solicited  in  FY  2001. 

Center  for  Students  With  Disabilities  in 
the  Juvenile  Justice  System 

During  FY  1999,  OJJDP  undertook  a 
joint  initiative  with  the  Office  of  Special 
Education  and  Rehabilitative  Services, 
U.S.  Department  of  Education,  to 
establish  a  Center  for  Students  with 
Disabilities  in  the  Juvenile  Justice 
System.  It  is  expected  that  this  project 
will  have  a  significant  impact  on  the 
improvement  of  juvenile  justice  system 
services  for  students  with  disabilities. 
Improvements  in  the  areas  of 
prevention,  educational  services,  and 
reintegration  based  on  a  combination  of 
research,  training,  and  technical 
assistance  will  lead  to  improved  results 
for  children  and  youth  with  disabilities. 
The  Center  for  Students  with 
Disabilities  in  the  Juvenile  Justice 
System  will  provide  guidance  and 
assistance  to  States,  schools,  justice 
programs,  families,  and  communities  to 
design,  implement,  and  evaluate 
comprehensive  educational  programs, 
based  on  research- validated  practices, 


for  students  with  disabilities  in  the 
juvenile  justice  system. 

This  program  will  be  implemented 
under  an  existing  5-year  interagency 
agreement  with  the  U.S.  Department  of 
Education  by  the  current  grantee,  the 
University  of  Maryland.  No  additional 
applications  will  be  solicited  in  FY 
2001. 

Comprehensive  Children  and  Families 
^Mental  Health  Training  and  Technical 
Assistance 

OJJDP,  under  a  3-year  interagency 
agreement,  transferred  funds  to  the 
Center  for  Mental  Health  Services 
(CMHS)  in  FY  1999  and  FY  2000  to 
supplement  a  contract  for  training  and 
technical  assistance  to  the  CMHS- 
funded  Comprehensive  Mental  Health 
sites.  The  grantee  has  established  the 
training  and  technical  assistance  center 
in  Washington,  E)C,  and  has  hired  staff 
Mdth  juvenile  justice  and  mental  health 
experience  to  coordinate  training  and 
technical  assistance  to  the  42  funded 
sites.  This  training  and  technical 
assistance  is  designed  to  enhance  the 
involvement  of  the  juvenile  justice 
system  in  the  systems  of  care  being 
developed  in  each  of  the  CMHS-funded 
sites,  liie  juvenile  justice  coordinator 
has  been  working  with  program  sites 
requesting  assistance  in  engaging  their 
juvenile  justice  systems  through  onsite 
and  telephone  technical  assistance.  The 
coordinator  has  also  established 
linkages  with  key  juvenile  justice 
associations,  such  as  the  National 
Council  of  Juvenile  and  Family  Court 
Judges,  to  foster  their  involvement. 
Additionally,  the  coordinator  is 
developing  a  resource  guide  for  the 
sites.  Funds  will  be  transferred  to  CMHS 
in  FY  2001  for  the  final  year  of  the  3- 
year  interagency  agreement. 

This  initiative  will  be  implemented 
through  an  interagency  agreement  with 
the  Center  for  Mental  Health  Services. 
No  additional  applications  will  be 
solicited  in  FY  2001. 

Connecticut/Cook  County  (IL)  Girls 
Collaborative 

A  national  collaboration  between  the 
State  of  Coimecticut  and  Cook  Coimty, 
IL,  has  been  forged  around  the  needs  of 
court-involved  girls.  The  primary  goal  of 
this  collaboration  is  the  creation  of  a 
replicable  model  of  systems  change  for 
court-involved  girls,  including  girls  who 
are  pregnant  and/or  young  mothers. 
Since  this  project  began  in  FY  1997,  the 
sites  have  shared  lessons  learned  and 
have  taken  action  to  improve  services  to 
court-involved  girls.  Specific 
accomplishments  include  conducting 
comprehensive  studies  of  the 
Connecticut  female  juvenile  offender 


population,  convening  a  statewide 
"Gender  Responsiveness"  conference, 
providing  training  to  juvenile  justice 
staff  on  gender  responsiveness,  and 
developing  a  case  management  system 
for  girls  and  a  risk  and  needs  assessment 
instrument.  The  project  has  begun  to 
implement  a  pilot  program  and  test 
gender-specific  services. 

OJJDP  will  support  this  national 
collaboration  in  FY  2001  in  order  to 
continue  to  develop  innovative 
responses  to  the  female  offender 
population  and  girls  at-risk  of  entering 
the  iuvenile  justice  system. 

Tne  program  will  be  implemented  by 
the  current  grantees.  Cook  County  Board 
of  Commissioners  and  Connecticut 
Judicial  Branch.  No  additional 
applications  will  be  solicited  in  FY 
2001. 

Development  of  the  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders 

This  continuation  grant  will  enable 
OJJDP  to  provide  communities  with 
training  and  technical  assistance 
support  for  development  of  strategic 
plans  and  implementation  of  those 
plans  that  are  based  on  the  research 
foundation  of  the  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders.  The 
grantees  will  continue  to  provide 
training  and  technical  assistance  for 
State  and  local  jurisdictions  on 
developing  and  implementing 
comprehensive  strategic  plans  that  are 
designed  to  reduce  juvenile 
delinquency.  Through  training  and 
technical  assistance,  communities  will 
develop  the  knowledge  and  skills 
necessary  to  assess  risk  and  protective 
factors,  develop  and  implement 
research-based  programs  and  prevention 
and  graduated  sanctions  services,  and 
more  effectively  address  juvenile  crime 
in  their  communities. 

This  project  will  be  implemented  by 
the  current  grantees.  Developmental 
Research  and  Progreuns,  Inc.  and  the 
National  Council  on  Crime  and 
Delinquency.  No  additional  applications 
will  be  solicited  in  FY  2001. 

Evaluation  of  the  Department  of  Labor's 
Education  and  Training  for  Youthful 
Offenders  Initiative 

This  evaluation,  initially  funded  in 
FY  1999,  has  documented  the  activities 
undertaken  by  two  States  awarded 
grants  under  the  U.S.  Department  of 
Labor's  (DOL's)  Education  and  Training 
for  Youthful  Offenders  Initiative.  Each 
DOL  grantee  will  provide 
comprehensive  school-to-work 
education  and  training  within  a  juvenile 
correctional  facility  and  followup  and 
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job  placement  services  as  youth  return 
to  the  conununity.  It  is  intended  that  the 
comprehensive  services  developed 
under  these  grants  will  serve  as  models 
for  other  juvenile  correctional  facilities 
across  the  country. 

The  OJJDP-sponsored  evaluation  of 
these  projects  is  being  conducted  in  two 
phases.  Diiring  Phase  I.  a  process 
evaluation  is  under  way  at  each  site  to 
document  the  extent  to  which 
educational,  job  training,  and  aftercare 
services  were  enhanced  with  DOL 
funding.  Also,  the  feasibility  of 
conducting  an  impact  evaluation  at  each 
site  is  being  determined  during  Phase  I. 
Phase  II  will  entail  conducting  an 
impact  evaluation  at  one  or  both  sites. 
For  those  sites  where  a  rigorous  impact 
evaluation  can  be  conducted,  the  effects 
of  the  program  on  job-related  skills, 
employment,  earnings,  academic 
performance,  and  recidivism  will  be 
measured.  The  FY  2001  funds  will  be 
used  to  support  the  impact  evaluation, 
if  a  feasible  research  design  is  accepted 
by  OJJDP  and  the  DOL. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National 
Council  on  Crime  and  Delinquency.  No 
additional  applications  will  be  solicited 
in  FY  2001. 

Evaluation  of  the  Performance-Based 
Standards  Project 

To  enhance  the  usefulness  of  the 
Performance-Based  Standards  (PbS) 
project.  OJJDP  entered  into  an 
interagency  agreement  with  the  U.S 
Department  of  Commerce,  under  its 
Performance  Consortium  Program,  to 
support  a  formative  evaluation  of  the 
project.  This  evaluation  is  being 
conducted  by  the  National  Academy  of 
Public  Administration  (NAPA),  which 
founded  the  Center  for  Improving 
Government  Performance,  through 
which  it  administers  the  Performance 
Consortium.  NAPA's  national 
evaluation  provides  an  independent 
assessment  of  the  PbS  project's  design, 
field  support,  and  program 
implementation.  Currently,  the  PbS 
project  has  58  participating  juvenile 
facilities,  including  active  participation 
by  11  State  youth  correctional  agencies. 
This  evaluation,  which  has  been 
ongoing  since  1998.  provides  feedbaijk 
to  the  project  team  (the  Counc:il  of 
Juvenile  Corrections  Administrators, 
Abt  .Associates,  project  consultants,  site 
coordinators,  and  OJJDP)  regarding 
facilities'  experiences  with  and 
perceptions  of  the  PbS  program  and 
satisfaction  with  field  support  from 
project  staff.  The  evaluator  has 
contributed  to  numerous  program 
improvements,  including  recommended 
strategies  to  reduce  site  coordinator 


turnover,  revisions  to  the  data  collection 
instruments,  the  PbS  Web  site  and 
training  manuals,  the  development  of 
the  automated  PbS  Project  Monitoring 
Svstem,  and  exploration  of  the  issues 
regarding  data  privacy. 

Recent  survey  results  from  the 
national  evaluation  indicated  initial 
positive  findings  in  terms  of  both  the 
adoption  of  the  PbS  model  and 
improved  performance  outcomes  within 
the  facilities.  Although  nearly  one-third 
of  the  facility  respondents  reported 
experiencing  significant  difficulties 
with  initial  implementation,  there  was  a 
strong  consensus  among  participating 
facilities  that  performance-based 
standards  will  ultimately  be  accepted 
and  used  in  juvenile  correction  and 
detention  facilities.  The  national 
evaluator  is  paying  particular  attention 
to  the  process  and  benefits  of 
demonstration  grants  provided  to  assist 
facilities  in  carrying  out  specific  aspects 
of  the  PbS  program.  FY  2001  will 
continue  the  formative  evaluation  of  the 
PbS  project  as  more  facilities  join  the 
program  and  as  critical  components  of 
the  PbS  program  model  are  finalized 
and  criteria  for  full  implementation  are 
specified.  A  final  report  will  be 
developed  on  the  national  evaluation 
findings. 

This  program  will  be  funded  in  FY 
2001  under  an  interagency  agreement 
with  the  Department  of  Commerce  and 
implemented  by  the  current  grantee,  the 
National  Academy  of  Public 
Administration.  No  additional 
applications  will  be  solicited  in  FY 
2001. 

Eva luation  of  SafeFu tures 

A  national  evaluation  competitively 
awarded  with  FY  1995  funds  is  being 
conducted  by  the  Urban  Institute  to 
determine  the  success  of  the 
SafeFutures  initiative  in  creating  a 
comprehensive  continuum  of  care  for 
youth  in  six  participating  sites  (Boston, 
MA;  Contra  Costa  County  and  Imperial 
County.  CA:  Fort  Belknap,  MT;  Seattle, 
WA;  and  St.  Louis,  Missouri).  The 
evaluation  addresses  the  progreim 
implementation  process  and  measures 
performance  outcomes  and  lessons 
learned  about  the  challenges  and 
accomplishments  across  the  six  sites.  A 
cross-site  report  will  document  the 
process  of  program  implementation  and 
community  outcomes  for  use  by  other 
funding  agencies  or  communities  that 
want  to  develop  and  implement  a 
comprehensive  community-based 
strategy  to  address  serious,  violent,  and 
chronic  delinquency.  FY  2001  is  the 
final  year  of  the  6-year  project  period. 

The  evaluation  will  be  implemented 
by  the  current  grantee,  the  Urban 


Institute.  No  additional  applications 
will  be  solicited  in  FY  2001. 

Juvenile  Defender  Training,  Technical 
Assistance,  and  Resource  Center 

The  Juvenile  Defender  Training, 
Technical  Assistance,  and  Resource 
Center  (Juvenile  Defender  Center),  now 
in  its  second  year  of  funding  under  a  5- 
year  project  period  grant,  was 
competitively  awarded  to  the  American 
Bar  Association  (ABA)  in  FY  1999.  The 
Juvenile  Defender  Center  fills  a  major 
gap  in  resources  and  support  for 
juvenile  defenders  in  the  United  States 
by  providing  training  and  technical 
assistance  services.  Nationally  focused 
training  and  technical  assistance  for 
juvenile  defenders  did  not  exist  before 
OJJDP  funded  the  original  Due  Process 
Advocacy  project  from  1993  to  1999. 
Building  on  the  Due  Process  Advocacy 
project,  the  Juvenile  Defender  Center 
project  is  designed  to  facilitate  the 
development  of  a  permanent  training 
and  technical  assistance  capability  for 
juvenile  defenders  in  the  United  States. 
Improving  the  capabilities  and  skills  of 
juvenile  defenders  will  strengthen  the 
juvenile  justice  system  and  provide 
greater  assurance  that  juveniles  charged 
with  delinquency  will  receive  the  due 
process  and  adequate  representation 
they  are  guaranteed  under  the  U.S. 
Constitution. 

Over  the  past  year,  the  ABA  and  its 
project  partners  (the  Juvenile  Law 
Center  and  the  Youth  Law  Center)  have 
completed  planning  for  the 
implementation  of  the  program,  held  the 
third  National  Juvenile  Defenders 
Summit  at  Georgetown  University  Law 
School  in  Washington,  DC,  and 
participated  in  the  planning  and 
implementation  of  the  Office  of  Justice 
Programs'  National  Defenders 
Conference  in  Jime  2000.  In  accordance 
with  grant  timelines,  the  ABA 
competitively  selected  and  funded  eight 
Regional  Juvenile  Defender  Centers, 
designed  to  provide  services  to  the 
juvenile  defense  bar  on  a  regional  level. 
The  ABA  also  organized  and  held 
forums  on  representing  female  juvenile 
offenders  and  on  representing  juveniles 
who  have  mental  health  problems.  The 
ABA  and  its  project  partners  held  the 
fourth  Juvenile  Defender  Summit  in 
Houston,  TX,  in  October  2000.  The  ABA 
also  continues  to  provide  national 
technical  assistance  and  materials  to 
assist  juvenile  defenders  with  their 
cases.  A  unique  funding  mechanism, 
used  for  the  first  time  with  this  grant 
program,  provides  incentive  funds  to 
the  ABA  to  the  extent  it  can  raise 
additional  funds  in  the  private  sector  or 
obtain  in-kind  services.  The  ABA  and 
its  partners  have  been  highly  successful 


in  raising  funds  and  obtaining  donated 
resources.  The  success  of  these  efforts 
underscores  the  importance  of  the 
juvenile  defense  issue  to  the  private 
funding  conmiimity. 

This  project  will  be  continued  in  FY 
2001  by  the  current  grantee,  the 
American  Bar  Association.  No 
additional  applications  will  be  solicited 
in  FY  2001. 

Juvenile  Justice  Prosecution  Unit 

The  goal  of  this  project,  first  funded 
in  FY  1995,  is  to  increase  and  improve 
prosecutor  involvement  in  juvenile 
justice.  FY  2001  is  the  final  year  of  the 
project  period.  The  grantee,  the 
American  Prosecutors  Research  Institute 
(APRI),  the  training  and  technical 
assistance  arm  of  the  National  District 
Attorneys  Association,  identifies 
prosecutor  training  and  technical 
assistance  needs  in  the  juvenile  justice 
area  through  ongoing  assessment  by  a 
working  group  of  experienced 
prosecutors.  The  project  designs  and 
presents  specialized  training  events  for 
elected  and  appointed  district  attorneys 
and  juvenile  unit  chiefs.  The  training 
deals  with  prosecutor  leadership  roles 
in  the  juvenile  justice  system  and  with 
the  clarification  or  resolution  of 
important  juvenile  justice  issues.  Such 
issues  include  juvenile  policy,  code 
revisions,  resource  allocation,  charging, 
transfer  to  criminal  court,  alternative 
juvenile  programs,  confinement,  record 
confidentiality,  and  collaboration  with 
other  agencies.  Training  also  addresses 
the  role  of  other  areas  in  juvenile 
justice,  such  as  community  prosecution, 
community  justice,  restorative  justice, 
community  assessment  centers,  and 
mental  health  concerns.  In  addition, 
APRI  develops  training  and  reference 
materials  pertaining  to  significant 
juvenile  justice  topics. 

The  project  has  developed  workshop 
and  training  materials  and  a 
"Compendium  of  Programs"  operated  or 
supported  by  prosecutor  offices.  The 
grantee  presents  six  or  more  training 
events  each  year,  including  special 
issues  seminars  dealing  with 
delinquency  prevention,  crime  on 
campus,  and  other  topics  of  interest  to 
prosecutors.  The  project  advisory  group, 
made  up  of  both  chief  and  deputy 
prosecutors,  advises  APRI  staif  on 
training  topics  and  also  serves  as 
training  faculty. 

Recent  APRI  training  topics  and 
workshops  have  included  a  "train  the 
trainer"  course;  a  Juvenile  Justice 
Leadership  Sununit;  a  Juvenile  Justice 
Track  (a  number  of  seminars)  at  the 
annual  National  District  Attorneys 
Association  conference  and  a  Juvenile 
Justice  Prosecution  Track  (a  number  of 


seminars)  at  the  National  Conference  on 
Juvenile  Justice;  a  Juvenile  Justice 
Prosecution  coiu-se  with  a  distance 
learning  component;  and  several 
additional  workshops  in  conjunction 
with  the  Juvenile  Accountability 
Incentive  Block  Grants  Jumpstart 
program.  Two  special  issues  workshops 
are  currently  imder  development.  Over 
the  past  year,  APRI  has  trained  more 
than  600  juvenile  justice  prosecutors. 
The  APRI  Juvenile  Justice  project  also 
provides  technical  assistemce,  usually  in 
the  form  of  responses  to  requests  for 
information  on  subjects  related  to 
juvenile  justice. 

This  project  will  be  implemented  by 
the  current  grantee,  the  American 
Prosecutors  Research  Institute.  No 
additional  applications  will  be  solicited 
in  FY  2001. 

Juvenile  Residential  Facility  Census 

OJJDP  designed  this  new  census  to 
collect  important  information  on  facility 
characteristics,  services  provided  in 
juvenile  facilities,  and  conditions 
within  those  facilities.  It  provides  a 
biennial  census  of  residential  facilities 
used  by  the  juvenile  justice  system  to 
hold  youth  accused  of  or  adjudicated  for 
an  offense.  The  data  collection  forms 
will  be  mailed  to  each  facility  for 
completion  by  facility  persormel.  The 
Juvenile  Residential  Facility  Census 
(JRFC)  will  collect  information  on 
health  care  services,  mental  health 
counseling  or  treatment,  substance 
abuse  treatment,  and  education.  The 
questions  in  the  census  will  also 
determine  whether  youth  in  the  facility 
have  access  to  the  specific  services  (the 
methods  used  in  the  census  cannot 
make  evaluative  statements  on  the 
quality  of  those  services).  The  JRFC  will 
adso  ask  specific  questions  about  the 
nature  of  the  facility  itself  It  contains  a 
series  of  questions  that  get  at  conditions 
of  confinement.  A  series  of  questions  on 
the  number  of  beds  used  (including 
makeshift  beds)  permit  some  analysis  of 
whether  the  facility  (or  part  of  the 
facility)  is  crowded.  Other  questions  ask 
about  the  use  of  isolation  or  restraints. 
Finally,  the  JRFC  will  collect 
information  on  any  deaths  in  custody. 
The  census  was  tested  in  October  1998. 
The  first  full  JRFC  was  sent  out  in 
October  2000.  Data  collection  will 
continue  through  April  2001,  and  final 
data  will  be  available  in  October  2001. 

This  project  will  be  implemented 
through  the  extension  of  an  existing 
interagency  agreement  with  the  Bureau 
of  the  Census,  Governments  Division 
and  Statistical  Research  Division.  No 
additional  applications  will  be  solicited 
in  FY  2001. 


Longitudinal  Study  To  Examine  the 
Development  of  Conduct  Disorder  in 
Girls 

The  purpose  of  this  project,  which 
began  in  FT  1998,  is  to  examine  the 
development  of  conduct  disorder  in  a 
sample  of  2,500  inner-city  girls  who 
were  ages  6  to  8  at  the  begirming  of  the 
study.  The  study  is  following  the  girls 
annually  for  5  years  and  will  provide 
information  that  is  critical  to  the 
understanding  of  the  etiology, 
comorbidity,  and  prognosis  of  conduct 
disorder  in  girls.  This  project  is 
important  because  delinquency  in  girls 
has  been  steadily  increasing  over  the 
past  decade  and  a  better  understanding 
of  the  developmental  processes  in  girls 
will  help  in  identifying  effective  means 
of  prevention  and  provide  direction  for 
juvenile  justice  responses  to  delinquent 
girls.  In  the  upcoming  year,  the  program 
will  continue  data  collection. 

The  project  will  be  implemented 
under  an  interagency  agreement  with 
the  National  Institute  of  Mental  Health 
by  the  current  NIMH  grantee,  the 
University  of  Pittsburgh.  No  additional 
applications  will  be  solicited  in  F ' 
2001. 

National  Juvenile  Justice  Data  Analysis 
Project 

In  FY  1999,  the  National  Juvenile 
Justice  Data  Analysis  Project  (NJJDAP) 
was  funded  to  provide  research  and 
analysis  into  a  wide  variety  of  juvenile 
justice  issues  including  juvenile 
placement,  custody,  airrests, 
victimization,  and  juvenile  offending. 
However,  the  topics  of  interest  to 
juvenile  professionals  are  not  limited  to 
these  typical  justice  topics.  As  research 
expands,  the  field  is  learning  more  and 
more  about  the  intersection  of  between 
delinquency  and  other  problems  such  as 
mental  health  disorders,  education 
needs,  and  physical  injury.  Information 
about  these  problems  can  help  in  the 
design  of  effective  prevention  or 
intervention  measures  and  also  indicate 
what  problems  the  justice  system  will 
face  in  dealing  with  delinquent  youth. 
NJJDAP  will  examine  issues  of  concern 
through  cooperating  with  experts  in 
related  fields  of  interest  and  by  using 
data  collected  in  those  fields.  This 
project  produces  quick,  unique  analyses 
of  these  issues  for  publication  by  OJJDP. 
The  intent  is  not  to  develop  a  unique 
research  design  for  the  individual 
questions.  Rather,  it  is  to  address  the 
individual  questions  within  the  context 
of  existing  data.  Frequently,  different 
data  sets  can  be  brought  to  bear  on 
specific  topics,  giving  a  wider 
perspective  on  the  particular  topic  at 
hand. 
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In  the  coming  year — the  third  year  of 
a  3-year  project  period.  NJIDAP  will 
expand  its  roster  of  available 
consultants  who  can  provide  either  data 
analysis  expertise  or  knowledge  on 
particular  aspects  of  adolescent 
development,  juvenile  delinquency,  or 
the  justice  system.  The  NJIDAP  will  also 
broaden  its  reach  for  irmovative  data 
sets  to  State  and  local  levels.  Currently, 
the  project  has  focused  its  energy  on 
national  data;  however,  as  questions 
arise  concerning  school  victimization  or 
recidivism,  it  is  apparent  that  only 
State-level  data  sets  are  suitable  for  such 
analyses. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National  t'enter 
for  Juvenile  Justice.  No  additional 
applications  will  be  solicited  in  FY 
2001. 

National  Juvenile  Justice  Program 
Directory 

To  conduct  statistical  projects.  OffDP 
and  the  Census  Bureau  require  a 
support  infrastructure  that  enables  the 
necessary  survey  tasks  to  be  performed 
efficiently  and  effectively  This 
infrastructure  includes  as  a  basic 
component  the  maintenance  of  a  list  or 
frame  of  all  survey  or  sampling  units. 
For  example,  the  surveying  of 
residential  facilities  could  not  take  place 
without  a  list  of  such  facilities  Indeed. 
as  OIJDP  moves  toward  surveying  these 
facilities  once  a  year,  this  list  must  be 
maintained  continuously.  Also,  as  the 
Office  moves  toward  surveying  juvenile 
probation  offices,  OJJDP  and  the  Census 
Bureau  will  need  a  current  list  of  all 
such  offices  in  the  United  States  Other 
areas  of  interest  might  include  juvenile 
courts,  police  departments.  State 
agencies,  etc  The  maintenance  of  the 
lists  includes  contacting  various  key 
State  and  local  officials  or  practitioners 
who  can  provide  the  names  of  agencies 
or  facilities  associated  with  their 
respective  agencies.  It  also  requires 
maintaining  current  contact  information 
for  these  agencies  or  facilities  Finally, 
it  requires  developing  and  updating  a 
database  of  these  facilities  that  contains 
information  necessary  for  sampling  or 
stratification  purposes.  This  ongoing 
project  fills  the  need  for  lists  of  juvenile 
agencies,  programs,  and  facilities. 

This  project  will  be  conducted  under 
an  extension  to  an  existing  interagency 
agreement  with  the  Bureau  of  the 
Census  Covernments  Division  No 
additional  applications  will  be  solicited 
in  FY  2001. 

The  National  Longitudinal  Sun'ey  of 
Youth  97  ^ 

OIJDP  will  continue  to  support  the 
third  round  of  data  collection,  begun  in 


FY  1997,  by  the  National  Longitudinal 
Survey  of  Youth  97  (NLSY97)  under  an 
interagency  agreement  with  the  Bureau 
of  Labor  Statistics  (BLS).  The  NLSY97  is 
studying  school-to-work  transition  in  a 
nationally  representative  sample  of 
8,700  youth  ages  12  to  16  years  old.  BLS 
is  also  collecting  data  on  the 
involvement  of  these  youth  in  antisocial 
and  other  behavior  that  may  affect  their 
transition  to  productive  work  careers. 
The  survey  will  provide  information 
about  risk  and  protective  factors  related 
to  the  initiation,  persistence,  and 
desistance  of  delinquent  and  criminal 
behavior  and  provides  an  opportunity  to 
determine  the  generalizability  of 
findings  from  OJJDP's  Program  of 
Research  on  the  Causes  and  Correlates 
of  Delinquency  and  other  longitudinal 
studies  to  a  nationally  representative 
population  of  youth. 

The  program  will  be  implemented 
through  the  extension  of  an  existing 
interagency  agreement  with  the  Bureau 
of  Labor  Statistics.  No  additional 
applications  will  be  solicited  in  FY 
2001. 

Performance-Based  Standards  for 
Juvenile  Correction  and  Detention 
Facilities 

Performance-Based  Standards  (PbS) 
for  luvenile  Correction  and  Detention 
Facilities  is  a  program  that  began  with 
a  competitive  cooperative  agreement 
awarded  to  the  Council  of  Juvenile 
Correctional  Administrators  (CJCA)  in 
FY  1995  The  PbS  project  team  (CJCA, 
Abt  Associates,  and  OJJDP)  has  created 
a  performance  management  system  for 
juvenile  facilities  that  emphasizes 
accountability  and  continuous 
improvement.  In  1999.  32  facilities  (22 
correctional  facilities,  8  detention 
centers,  and  2  reception/diagnostic 
centers),  with  statewide  participation  by 
3  State  juvenile  correctional  systems, 
engaged  in  the  PbS  implementation 
process  Eighteen  of  the  facilities 
received  demonstration  funds  to 
support  program  implementation 
functions  or  to  fund  specific  activities 
related  to  facility  improvement  plans  for 
particular  areas  targeted  for 
improvement 

During  FY'  2000,  26  new  facilities, 
from  H  additional  States,  began  the  full 
implementation  process.  In  addition, 
the  program  underwent  significant 
refinements  to  improve  the 
implementation  process  To  reduce 
turnover  among  facility  site 
coordinators  and  to  ensure  a  full 
understanding  of  all  aspects  of  the  PbS 
program,  the  new  sites  were  provided 
both  f)rientation  training  and  additional 
onsite  technical  assistance  in  using  the 
streamlined  data  collection  (via  a  secure 


Web  site),  interpreting  performance 
results,  and  developing  facility 
improvement  plans. 

During  the  past  year,  the  PbS  project 
team  finalized  the  PbS  User's  Manual: 
revised  instruments  and  related  tools  on 
the  Web  site,  including  the  Site  Reports 
that  are  sent  back  to  the  facilities; 
developed  and  implemented  data 
quality  assurance  protocols;  and  drafted 
and  revised  resource  guides  on  juvenile 
sex  offenders,  mental  health  services, 
and  behavior  management.  The  project 
also  extended  the  scope  of  performance 
measures  to  community  reintegration 
functions  for  correctional  programs, 
which  are  critical  both  within  the 
institution  and  in  the  community.  To 
gain  direct  experience  with  model 
community  reintegration  programs  and 
to  inform  the  development  of 
performance  measures,  two  PbS  State 
systems  participated  in  statewide 
training  on  the  Intensive  Aftercare 
Program.  Finally,  a  new  automated  PbS 
Project  Monitoring  System  was  designed 
to  manage  more  efficiently  the  overall 
PbS  program  implementation  and  to 
better  track  and  analyze  facility  outcome 
results  in  particular  areas  of  concern. 

FY  2001  funding  will  provide  the 
resources  needed  for  onsite  training, 
technical  and  financial  assistance,  and 
data  quality  assurance  assessments  for 
the  additional  facilities  currently 
receiving  only  limited  support  an^ 
continued  support  of  two  additional 
rounds  of  reporting  for  all  sites.  The 
performance  measures  and  data 
collection  tools  for  the  community 
reintegration  component  will  be  field 
tested  and  incorporated  into  the  Site 
Reports  and  Facility  Improvement 
Plans.  Additional  technical  and 
financial  assistance  will  be  provided  for 
the  development  or  modification  of 
State  Agency  management  information 
systems  to  accommodate  reporting 
requirements  for  more  fluid  integration 
with  online  management  reporting.  The 
project  will  also  complete  the  revisions 
of  staff  and  youth  interview  protocols 
and  related  data  collection  and 
reporting  components  so  that  they  are 
compatible  with  the  final  design  of 
OJJDP's  new  Survey  of  Youth  in 
P.esidential  Placement  instrument.  This 
will  allow  for  future  comparison  of 
results  from  the  sites  participating  in 
this  project  with  a  national  sample  of 
youth  facilities.  Also,  a  series  of 
research  summaries  regarding 
performance  trends  and  improvements 
in  various  domains  will  be  developed  to 
inform  the  field  about  promising 
practices  in  improving  specific 
outcomes. 

This  program  will  be  implemented  by 
the  current  grantee,  the  Council  of 
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Juvenile  Correctional  Administrators. 
No  additional  applications  will  be 
sohcited  in  FY  2001. 

Study  Group  on  Very  Young  Offenders 

Modeled  after  the  OJJDP  Study  Group 
on  Serious  and  Violent  Juvenile 
Offenders,  this  project  is  exploring  what 
is  known  about  the  prevalence  and 
frequency  of  very  yoimg  (under  the  age 
of  13)  offending.  In  FY  1998.  OJJDP 
supplemented  a  grant  to  the  University 
of  Pittsburgh,  the  grantee  for  the  Study 
Group  on  Serious  and  Violent  Juvenile 
Offenders.  The  Study  Group  on  Very 
Yoimg  Offenders  is  examining  whether 
such  offending  predicts  future 
delinquent  or  criminal  careers,  how 
these  youth  are  handled  by  various 
systems  including  juvenile  justice, 
mental  health,  and  social  services;  and 
what  methods  are  best  for  preventing 
very  young  offending  and  persistence  of 
offending.  In  FY  2001,  the  project  will 
disseminate  the  results  of  its  research  to 
the  public,  policymakers,  and 
practitioners. 

This  program  will  be  implemented  by 
the  current  grantee,  the  Western 
Psychiatric  Institute  and  Clinic  at  the 
University  of  Pittsburgh.  No  additional 
applications  will  be  solicited  in  FY 
2001. 

Systems  Improvement  Training  and 
Technical  Assistance 

In  FY  1999,  OJJDP  competitively 
awarded  funds  to  the  Institute  for 
Educational  Leadership  (lEL)  to  provide 
training  and  technical  assistance  to 
strengthen  and  sustain  the  capacity  of 
SafeFutures  and  Safe  Kids/SaJfe  Streets 
demonstration  sites  in  order  to  assist 
them  with  systems  change  activities. 
The  project  seeks  to  help  sites  (1) 
address  their  system  goals  and 
effectively  address  challenges,  (2) 
educate  and  inform  other  communities 
and  the  juvenile  justice  field  about  how 
they  can  more  effectively  pursue 
community-based  systems  reform,  (3) 
enhance  the  skills  of  community  and 
staff  leadership  so  they  are  better  able  to 
sort  through  the  complexities  of  systems 
reform,  and  (4)  build  the  overall 
capacity  of  the  selected  sites  to  engage 
in  strategic  planning,  develop  policies 
and  programs,  and  build  community 
collaboratives  to  address  specific 
substantive  challenges  and  achieve 
measurable  results. 

Since  the  project  was  awarded,  lEL 
has  established  a  pool  of  consultants 
with  expertise  in  areas  related  to 
systems  improvement  activities; 
developed  resoiirces  useful  to 
commimities  addressing  issues  critical 
to  systems  improvement,  including 
using  data  effectively,  achieving 


sustainability,  and  building  consumer 
capacity  and  cultural  competence;  and 
provided  assistance  to  Safe  Kids/Safe 
Streets  sites. 

hi  FY  2001,  OJJDP  will  continue  to 
fund  the  project  in  order  to  further 
provide  assistance  to  selected  OJJDP 
grantee  commimities  interested  in 
systems  reform  and  change  and  to  begin 
disseminating  "lessons  learned"  to 
other  communities. 

This  project  will  be  implemented  by 
the  cuTTPnt  grantee,  Institute  for 
Educational  Leadership.  No  additional 
applications  will  be  solicited  in  FY 
2001. 

Survey  of  Juvenile  Probation 

This  project  will  design  a  survey 
instrument  and  survey  methodology 
that  OJJDP  can  use  to  routinely  monitor 
the  number  and  types  of  juveniles  on 
probation.  Probation  has  been  an 
understudied  segment  of  the  juvenile 
justice  system,  yet  it  has  been  described 
as  the  workhorse  of  that  system.  OJJDP 
began  this  project  in  1997  through  an 
interagency  agreement  with  the  U.S. 
Census  Bureau.  The  project  has  several 
phases.  The  first  phase  includes  open- 
ended  structured  inter.'iews  with 
probation  officers  at  the  State  and  local 
levels  in  10  States.  Based  on  these 
interviews,  the  Census  Bureau  and 
OJJDP  will  develop  a  draft  instrument 
designed  to  collect  contact  information 
for  each  office  as  well  as  stratifying 
information  (e.g.,  number  of  youth 
supervised,  number  of  officers,  etc.). 
Phase  n  will  include  both  cognitive 
interviews  to  test  this  first  instrument 
(intended  to  be  a  census  of  probation 
offices)  and  structured  interviews  for 
the  development  of  the  probation 
survey.  Based  on  these  interviews,  the 
Center  for  Survey  Methods  Research 
and  the  Governments  Division  of  the 
Census  Bureau  will  develop  a  feasibility 
test.  This  test  will  examine  how  well  the 
forms  work  in  collecting  the  necessary 
information  from  a  small  number  of 
States.  Phase  III  will  include  the 
development  of  the  survey  instrument 
and  cognitive  tests  of  this  instrument  in 
a  number  of  probation  offices.  The  final 
phase,  Phase  IV,  will  consist  of  a 
feasibility  test  of  the  final  survey 
instrument.  The  Center  for  Survey 
Methods  Research  has  completed  Phase 
I  of  this  project  and  will  deliver  to 
OJJDP  a  draft  instrument  in  early  2001. 
Phase  II  of  the  project  will  start  shortly 
after  that  point.  OJJDP  anticipates  the 
first  Survey  of  Juvenile  Probation  will 
take  place  in  calendar  year  2002. 

This  project  will  be  conducted 
through  an  interagency  agreement  with 
the  Bureau  of  the  Census.  No  additional 


applications  will  be  solicited  in  FY 
2001. 

Technical  Assistance  to  Native 
American  Tribes  and  Alaskan  Native 
Communities 

The  Technical  Assistance  to  Native 
American  Tribes  and  Alaskan  Native 
Communities  project  is  designed  to 
equip  tribal  governments  with  the 
necessary  information  and  tools  to 
enhance  or  develop  comprehensive, 
systemwide  approaches  to  reduce 
juvenile  delinquency,  violence,  and 
victimization  and  increase  the  safety  of 
their  communities.  In  FY  1997,  OJJDP 
awarded  a  3-year  cooperative  agreement 
to  American  Indian  Development 
Associates  (AIDA)  to  provide  training 
and  technical  assistance  to  Indian 
nations  seeking  to  improve  juvenile 
justice  services  to  children,  youth,  and 
families. 

Throughout  FY's  1998  and  1999, 
AIDA  continued  to  provide  technical 
assistance  to  Indian  nations  and 
developed  information  materials  for 
Indian  juvenile  justice  practitioners, 
administrators,  and  policymakers.  Topic 
areas  covered  Indian  youth  gangs; 
personnel  competency  building,  such  as 
conducting  effective  preadjudication 
investigations  and  preparing  reports; 
developing  protocols  to  implement 
Tribal  Children's  Code  provisions  that 
affect  Native  American  children; 
establishing  sustainable,  comprehensive 
community-based  planning  processes 
that  focus  on  the  needs  of  tribal  youth; 
and  developing  and  implementing 
culturally  relevant  policies,  programs, 
and  practices.  The  technical  assistance 
and  materials  also  addressed  the 
overlapping  roles  and  jurisdiction  of 
Federal.  State,  and  tribal  justice 
systems,  particularly  in  understanding 
the  laws  and  public  policies  applicable 
to  or  effective  in  Indian  communities. 

AIDA  recorded  74  training  and 
technical  assistance  events  in  FY  2000, 
including  33  workshops.  Technical 
assistance  provided  to  the  Indian 
nations  included  juvenile  justice 
systems  planning  development,  early 
intervention  program  training, 
application  of  indigenous  justice  and 
restorative  justice  practices,  focus  group 
processes  and  methodology,  needs 
assessment  development,  and  data 
collection.  Three  of  the  completed 
projects  had  multiregional 
representation,  and  five  of  the 
completed  projects  had  a  wider  tribal 
representation.  The  Indian  nations  were 
from  6  regions:  Midwest  (8),  Northwest 
(2),  South  Central  (3),  Southeast  (2),  and 
Southwest  (10).  Some  projects  featured 
collaboration  with  State  and  Federal 
organizations,  bureaus,  and  agencies. 
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In  FY  2001.  AIDA  will  provide 
continuing  training  and  technical 
assistance  to  tribes  seeking  to  develop 
and  enhance  their  juvenile  justice 
svstems  with  emphasis  in  the  following 
areas:  developing  a  community-based 
secondary,'  prevention  program, 
developing  a  tribal  justice  probation 
svstem.  developing  multidisciplinarv 
approaches  to  youth  gang  violence 
prevention,  establishing  risk  assessment 
and  classification  systems,  developing 
comprehensive  strategies  to  handle 
offenders,  expanding  referral  and 
service  delivery  systems,  developing 
cooperative  interagency  and 
intergovernmental  relationships,  and 
developing  technology  to  improve 
systems  and  increased  access  to  juvenile 
justice  information. 

A  new  solicitation  will  be  issued  and 
a  grant  awarded  through  a  competitive 
process  in  FY  2001, 

TeenSupreme  Career  Preparation 
Initiative 

In  FY  1998.  OffDP.  in  partnership 
with  the  U,S,  Department  of  Labor's 
(DOL's)  Employment  and  Training 
Administration,  provided  funding 
support  to  the  Boys  &  Girls  Clubs  of 
.■\merica  to  demonstrate  and  evaluate 
the  TeenSupreme  Career  Preparation 
Initiative  This  initiative  provides 
employment  training  and  other  related 
services  to  at-risk  youth  through  local 
Bovs  &  Girls  Clubs  with  TeenSupreme 
Centers,  In  FY  2001,  DOL  will  transfer 
funds  to  OIJDP  to  support  program 
staffing  in  41  existing  TeenSupreme 
Centers,  These  41  clubs  have  hired 
emplovment  specialists  to  work  with  u^i 
to  120  vouth  Bovs  &  Girls  Clubs  of 
America  provides  intensive  trffining  and 
technical  assistance  to  each  site  and 
administrative  and  staffing  support  to 
the  program  from  its  national  office. 
OflDP  funds  support  the  process  and 
impact  evaluation  component  of  the 
program,  which  is  being  implemented 


by  an  independent  evaluator.  In  FY 
2001.  the  Boys  &  Girls  Clubs  of  America, 
with  DOL  funds,  will  select  new  career 
preparation  sites,  OJJDP  will  continue 
supporting  the  evaluation  component. 
This  TeenSupreme  initiative  will  be 
implemented  bv  the  current  grantee,  the 
Bovs  &  Girls  Clubs  of  America.  No 
additional  applications  will  be  solicited 
in  FY  2001. 

Child  Abuse  and  Neglect  and 
Dependency  Courts 

S'ational  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program 

OlfDP  will  continue  funding  the  grant 
competitively  awarded  in  FY  1997  to 
VVestat.  Inc..  Rockville.  MD,  for  the 
National  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program.  The  evaluation 
has  three  main  goals:  to  document  and 
explicate  the  process  of  community 
mobilization,  planning,  and 
collaboration  taking  place  before  and 
during  the  Safe  Kids/Safe  Streets  award: 
to  inform  program  staff  of  performance 
levels  on  an  ongoing  basis:  and  to 
determine  the  effectiveness  of  the 
implemented  programs  in  achieving  the 
goals  of  the  Safe  Kids/Safe  Streets 
program.  The  initial  18-month  grant 
began  a  process  evaluation  and  a 
feasibility  study  for  a  future  impact 
evaluation.  In  FY  2001— the  fifth  year  of 
a  5-vear  project  period.  VVestat  will 
continue  the  process  evaluation,  which 
will  focus  on  tracking  the 
implementation  efforts  at  each  of  the 
sites,  and  will  continue  working  with 
local  evaluators  to  develop  their  skills 
and  capacity  for  program  evaluation. 
Westat  has  recently  submitted  a  plan  for 
the  impact  evaluation,  which  includes  a 
pilot  study  of  their  proposed  case 
tracking  procedure 

This  evaluation  will  be  implemented 
bv  the  current  grantee.  VVestat,  Inc.  No 
additional  applK:ations  will  be  solicited 
in  FY  2001 


Safe  Kids/Safe  Streets:  Community 
Approaches  To  Reducing  Abuse  and 
Neglect  and  Preventing  Delinquency 

This  5-year  demonstration  is  designed 
to  break  the  cycle  of  early  childhood 
victimization  and  later  delinquency  and 
criminality  by  reducing  child  and 
adolescent  maltreatment  and  fatalities. 
Several  components  of  the  Office  of 
Justice  Programs  joined  in  FY  1996  to 
develop  this  coordinated  community 
response  program.  These  components 
provide  fiscal  and  technical  support  for 
local  efforts  to  restructure  and 
strengthen  the  justice  system  and  the 
child  welfare,  family  services, 
education,  health,  and  related  systems 
to  be  more  comprehensive  and  proactive 
in  helping  ehildren,  adolescents,  and 
their  families.  Safe  Kids  requires  the 
five  funded  sites  to  develop,  implement, 
and/or  expand  cross-agency  strategies 
and  to  partner  with  natural  networks  in 
their  communities.  OJJDP  awarded 
competitive  cooperative  agreements  in 
FY  1997  to  five  sites  (Chittenden 
County,  VT;  Huntsville,  AL;  Kansas 
City,  MO;  the  Sault  Ste.  Marie  Tribe  of 
Chippewa  Indians,  MI;  and  Toledo, 
OH).  Funds  were  provided  by  OJJDP, 
the  Executive  Office  for  Weed  and  Seed, 
and  the  Violence  Against  Women 
Office.  FY  2001  is  the  fourth  year  of  a 
5-year  project  period. 

This  demonstration  will  continue  to 
be  implemented  in  FY  2001  by  the 
current  grantees:  Chittenden  County. 
VT:  Huntsville,  AL;  Kansas  City,  MO; 
the  Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians,  MI;  and  Toledo,  OH.  No 
additional  applications  will  be  solicited 
in  FY  2001. 

Dated:  December  12.  2000. 
John  |.  Wilson, 

Acting  Administrator.  Office  of  Juvenile 
justice  and  Delinquency  Prevention 
|FR  Doc.  00-32094  Filed  12-18-00:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-4641-N-01] 

Notice  of  Public  and  Indian  Housing: 
Access  Housing  2000  Initiative 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTKDN:  Notice  of  proposed  national 
initiative — access  housing  2000. 

SUMMARY:  This  notice  provides 
information  on  Access  Housing  2000.  a 
proposed  national  initiative  that  will 
assist  persons  with  disabilities  to 
transition  from  nursing  homes  into  the 
community  by  providing  improved 
access  to  affordable  housing  and 
necessar\'  personal  assistance  and 
supportive  services.  HUD  is  partnering 
with  the  U.S  Department  of  Health  and 
Human  Services  (HHS)  and  the  Institute 
on  Disability  (lOD)  at  the  University  of 
New  Hampshire  to  earn,"  out  this 
initiative 

I'sing  Section  8  housing  vouchers  in 
conjunction  with  supportive  services 
available  under  the  Medicaid  program, 
the  proposed  initiative  presents  an 
opportunity  to  design  and  implement 
innovative  housing  and  supportive 
ser\'ice  strategies  If  successful,  these 
strategies  could  expand  the  availability 
of  accessible,  affordable  hijusing  in  the 
United  States,  including 
homeownership  opportunities  for 
persons  with  disabilities,  and  assure 
that  such  individuals  receive  the 
assistance  and  the  ongoing  supportive 
services  necessary  to  make  a  smooth 
and  successful  transition  to  living  in  the 
community 

DATES:  Comments  Due  Date:  February 
20,  2000. 

ADDRESSEES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Regulations  Division. 
Office  of  General  Counsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington,  DC  20410 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7;.30  a.m.  and  5:30 
p.m  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Solomon.  Deputy  .Assistant  Secretary, 
Office  of  Policy.  Program  and 
Legislative  Initiatives.  Office  of  Public 
and  Indian  Housing.  Department  of 
Housing  and  Urban  Development  451 
Seventh  St.,  SW,  Room  4116. 


Washington,  DC  20410:  telephone  (202) 
708-071.3  (this  is  not  a  toll-free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Services  at  (800)  877- 
8339 

I.  Introduction 

On  )uly  26.  2000,  the  Administration 
announced  several  new  initiatives 
designed  to  promote  the  delivery  of 
home  and  community-based  services  for 
persons  with  disabilities  of  all  ages. 
These  initiatives  are  part  of  the  tenth 
anniversary  of  the  passage  of  the 
.Xmericans  with  Disabilities  Act  of  1990 
(ADA).  One  of  these  initiatives  is  Access 
Housing  2000,  a  unique  partnership 
focusing  on  providing  a  national 
coordinated  response  to  the  Supreme 
Court's  decision  in  Olmstead  v.  L.C. 
(527  U.S.  581  (1999)).  That  decision, 
issued  on  lune  22,  1999,  was  a  result  of 
a  lawsuit  brought  by  two  mentally 
disabled  women  who  sought  placement 
in  the  community  rather  than  being 
institutionalized  at  a  hospital 
psychiatric  unit.  The  decision 
concluded  that  under  the  ADA.  states 
are  required  to  provide  services  to 
persons  with  disabilities  in  community 
settings  rather  than  institutions  when 
treatment  professionals  determine  that 
community  placement  is  appropriate, 
the  individual  does  not  object  to  this 
determination,  and  it  can  be  reasonably 
accommodated 

At  the  heart  of  Access  Housing  2000 
is  a  proposed  five-year  national 
initiative  designed  to  serve  as  an 
approach  for  using  existing  federal 
authority  and  appropriations  to 
facilitate  the  successful  transition  from 
nursing  homes  to  community  living  for 
persons  with  disabilities.  This  initiative 
will  begin  with  approximately  400 
beneficiaries  residing  in  targeted 
regu)ns.  with  a  goal,  depending  upon 
available  resources,  of  reaching  2000 
beneficiaries  at  its  full  implementation. 
Participants  will  include  persons  with 
di.sabilities  who  have  very  low  incomes 
and  who  currently  reside  in  nursing 
homes  The  initiative  is  targeted  to 
reach  a  broad  geographic  sweep  of  up  to 
forty  states  and  territories  at  full 
implementation,  with  a  goal  of 
approximately  fifty  beneficiaries  per 
state  or  territory.  The  initiative  will  use 
HUD  Sei:tion  8  housing  vouchers.  HHS 
Nursing  Home  Transition  Grants. 
Medicaid  funds,  and  other  resources  to 
better  help  persons  with  disabilities 
make  the  transition  from  nursing  homes 
to  c;oinmunit\  living. 

HUD  is  promulgating  this  Notice 
pursuant  to  section  470  of  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983 


(Pub.  L.  98-181),  which  states  that  no 
HUD  demonstration  program  not 
expressly  authorized  in  law  may  begin 
until  a  description  of  the  program  is 
published  in  the  Federal  Register,  and 
that  a  comment  period  of  60  calendar 
days  following  the  date  of  publication 
shall  be  provided,  in  which  the 
Secretary  shall  fully  consider  any  public 
comments  submitted  with  respect  to  the 
program. 

II.  Design  of  the  Initiative 

A.  HUD's  .    -sponsibilities 

HUD's  responsibilities  under  the 
proposed  national  initiative  include  the 
provision  of  Section  8  vouchers  to 
selected  PHAs,  which  will  partner  with 
State  Medicaid  agencies  in  order  to 
assist  persons  with  disabilities  in 
transitioning  from  nursing  homes  into 
the  community.  HUD  will  make 
available,  through  its  funding  award 
process,  approximately  $2.5  million 
initially  to  fund  400  Section  8  vouchers 
targeted  for  use  by  persons  with 
disabilities  and  families  of  children 
with  disabilities  who  currently  reside  in 
nursing  homes.  On  August  10,  2000, 
HUD  published  a  notice  in  the  Federal 
Register  (65  FR  49003)  which  informed 
the  public  that  it  intends  to  use  a 
portion  of  the  remaining  unobligated 
Fiscal  Year  2000  funds  from  two  Section 
8  voucher  programs — Rental  Assistance 
for  Non-Elderly  Persons  with  Disabilities 
Related  to  Certain  Types  of  Section  8 
Project-Based  Developments  and 
Section  202.  221(d)  and  236 
Developments  (Certain  Developments) 
and  Rental  Assistance  for  Non-Elderly 
Persons  with  Disabilities  in  Support  of 
Designated  Housing  Plans  (Designated 
Housing) — for  this  initiative.  The 
vouchers  will  be  administered  by  the 
selected  PHAs  and  will  be  used  by 
persons  with  disabilities  to  rent 
apartments  in  privately-owned 
buildings,  assisted  living  facilities,  or 
residential  facilities,  or  to  eventually 
own  accessible  and  affordable  homes. 
Subject  to  appropriations,  HUD  also  will 
provide  technical  assistance  to  the 
selected  sites. 

In  the  proposed  initiative's  first  year, 
approximately  ten  PHAs  will  receive 
Section  8  vouchers.  It  is  expected  that 
for  at  least  half  of  the  PHAs  chosen  for 
the  initiative,  vouchers  will  be  used  in 
conjunction  with  HHS  Nursing  Home 
Transition  grants,  which  are 
administered  by  State  Medicaid 
agencies,  and  support  states  in 
identifying  and  assisting  current  nursing 
home  residents  who  wish  to  transition 
to  home  and  community-based  settings. 
The  remaining  PHAs  will  draw  upon 
State  and  local  resources.  (See  Section 


II. C. — PHA,  State  Medicaid  Agency,  and 
Joint  Responsibilities — for  further 
requirements  applicable  to  these 
entities.)  Working  in  consultation  with 
HHS  and  lOD,  HUD  will  select  the  sites 
that  will  receive  the  Section  8  vouchers. 
Although  HUD  is  not  undertaking  a 
competition  between  PHAs  for  the 
available  vouchers,  interested  PHAs 
may  submit  in  writing  to  HUD,  during 
the  comment  period,  any  reasons  they 
have  for  desiring  to  become  part  of  the 
initiative,  including  their  capacity  to 
undertake  such  a  project  and  the 
specific  steps  they  have  taken  or  will 
take  to  coordinate  with  State  Medicaid 
agencies,  so  that  these  agencies  will 
fulfill  the  responsibilities  described  for 
them  in  this  Notice. 

B.  HHS's  Responsibilities 

HHS's  responsibilities  under  the 
proposed  national  initiative  include  the 
provision  of  Nursing  Home  Transition 
(NHT)  Grants  to  selected  State  Medicaid 
agencies.  These  grants  focus  on  assuring 
that  persons  leaving  nursing  homes  will 
have  adequate  personal  assistance 
services  and  support  to  meet  their 
needs.  PiHS's  intent  with  its  Nursing 
Home  Transition  Grant  program  is  to 
foster  the  development  and  sharing  of 
innovative  and  effective  methods  to 
eliminate  the  barriers  that  prevent 
beneficiaries  from  living  independently 
in  their  own  homes  and  commonities. 
In  Fiscal  Year  2000,  four  State  Medicaid 
agencies  each  received  first-time 
Nursing  Home  Transition  grants  in  the 
amount  of  $500,000.  It  is  expected  that 
Congress  will  provide  HHS  with 
increased  funding  for  another  roimd  of 
Nursing  Home  Transition  grants  in 
Fiscal  Year  2001  as  well.  Subject  to 
appropriations,  HHS  also  will  provide 
technical  assistance  to  the  selected  sites. 

C.  PHA,  State  Medicaid  Agency,  and 
Joint  Responsibilities 

PHA  Responsibilities.  PHAs  that  are 
selected  for  the  initiative  will  be 
responsible  for  administering  the 
Section  8  vouchers.  The  usual  voucher 
program  requirements  will  apply.  Those 
PHAs  that  receive  vouchers  to  be  used 
in  conjunction  with  Nursing  Home 
Transition  grants  adnodnistered  by  State 
Medicaid  agencies  must  demonstrate 
the  conunitment  and  capacity  to 
coordinate  and  work  with  these 
Medicaid  agencies,  as  well  as 
independent  living  centers  and  other 
organizations  to  facilitate  the  use  of  the 
initiative's  Section  8  vouchers  by 
persons  with  disabilities  leaving  nursing 
homes. 

PHAs  that  are  located  in  States  whose 
Medicaid  agencies  did  not  receive 
nursing  home  transition  grants  still  may 


qualify  to  obtain  housing  vouchers 
through  this  initiative  by  demonstrating 
the  ability  to  meet  the  preceding 
criteria.  It  should  be  noted  that  PHAs  in 
States  taking  this  course  will  need  to 
show  that  they  will  be  able  to  use 
available  Medicaid,  State,  and  local 
resources  to  carry  out  transition-related 
activities.  HHS  will  provide  additional 
details  on  how  State  Medicaid  agencies 
in  both  categories — those  that  receive 
nursing  home  transition  grants  and 
those  that  do  not  have  such  funding — 
can  express  interest  in  participating 
writh  PHAs  that  receive  vouchers  under 
this  initiative  (either  from  the  400 
vouchers  currently  available  or  from  any 
vouchers  that  may  be  made  available  in 
the  future  for  this  purpose)  in  HHS's 
upcoming  Fiscal  Year  2001  Request  For 
Proposals  (REP)  regarding  this  grant 
program.  HHS  vnll  also  communicate 
with  State  Medicaid  agencies  regarding 
the  Access  Housing  2000  initiative. 

State  Medicaid  Agency 
Responsibilities.  A  State  Medicaid 
agency  will  be  considered  for 
participation  in  the  Access  Housing 
2000  initiative  if  it  demonstrates  a  clear 
commitment  and  capacity  in  the  areas  of 
(1)  collaborating  and  coordinating  with 
PHAs  and  other  agencies,  (2)  assuring 
that  a  nursing  home  resident  has  a 
choice  about  whether  to  transition  from 
a  nursing  home  into  the  community  and 
the  services  and  activities  that  are 
provided,  and  (3)  strengthening  and 
improving  community-based  supportive 
services. 

Interagency  collaboration  and 
coordination.  State  Medicaid  agencies 
will  be  expected  to  demonstrate  the 
commitment  and  capacity  to: 

•  Actively  foster  and  engage  in 
collaborative  efforts  with  PHAs, 
independent  living  centers,  and  other 
organizations  in  order  to  identify  and 
implement  strategies  for  obtaining 
accessible,  affordable  housing  and 
supportive  services  for  those  leaving 
niu-sing  homes; 

•  Assure  the  meaningful  participation 
of  persons  with  disabilities  (including 
current  and  former  nursing  home 
residents)  and  others  in  the  design  and 
implementation  of  a  comprehensive, 
effective  plan  for  transitioning 
individuals  from  nursing  homes,  both 
during  and  after  the  grant  period,  in  an 
attempt  to  improve  access  to  home-  and 
community-based  services  to  those 
needing  such  services. 

Nursing  home  residents'  choice.  State 
Medicaid  agencies  will  be  expected  to 
demonstrate  the  commitment  and 
capacity  to: 

•  Identify  and  educate  nursing  home 
residents  and  their  families  about  the 
alternatives  available  to  them  should  the 


resident  desire  to  return  to  the 
community. 

•  Assure  that  each  resident  (or  legal 
guardian  acting  on  their  behalf)  has  the 
opportiinity,  information,  and  tools  to 
mjike  an  informed  choice  about  whether 
to  transition  into  the  community  or 
remain  in  a  nursing  home. 

•  Assure  that  those  residents  who 
choose  to  transition  into  the  community 
have  maximimi  possible  control  over 
individualized  budgeting,  planning,  and 
coordination  activities. 

•  Overcome  any  resistance  and 
barriers  which  may  impede  a  resident's 
decision  to  exercise  his  or  her  choice  to 
transition  into  the  community. 

Strengthening  and  improving 
community-based  supportive  services. 
State  Medicaid  aigencies  will  be 
expected  to  demonstrate  the 
commitment  and  capacity  to: 

•  Ensure  that  individuals  leaving 
nursing  homes  for  community  living 
arrangements  will  receive  the  necessary 
ongoing  supportive  services  that  will 
allow  these  individuals  to  remain  in 
their  communities. 

•  Tap  the  experience  of  independent 
living  centers,  area  agencies  on  aging, 
and  similar  networks  in  identifying  and 
transitioning  persons  with  disabilities 
from  nursing  homes  into  their 
communities  (through  the  use  of  formal 
agreements,  etc.). 

•  Work  with  other  organizations  to 
develop  the  necessary  community 
Infrastructure  and  supports  to  enable 
former  nursing  home  residents  to  live 
safely  and  with  dignity  in  their 
communities. 

•  Work  with  PHAs  and  other  housing 
organizations  to  identify  and/or  modify 
housing  that  is  or  can  be  made  to  be 
accessible  and  affordable  within  a 
reasonable  distance  of  a  person's  family 
or  social  support  network. 

Joint  Responsibilities.  PHAs  and  State 
Medicaid  agencies  also  must  coordinate 
and  work  with  one  another  and  with 
other  resources — ^both  public  and 
private — within  their  communities  to 
facilitate  the  use  of  the  initiative's 
vouchers  by  persons  with  disabilities 
leaving  nursing  homes  and  to  ensure  the 
success  of  this  initiative.  It  is  expected 
that  a  Memorandum  of  Understanding 
or  some  other  basic  agreement  between 
the  PHA  and  the  State  Medicaid  agency, 
describing  specific  roles, 
responsibilities,  and  activities  to  be 
undertaken  by  the  parties,  would  be 
prepared  at  the  outset. 

In  addition,  PHAs  and  State  Medicaid 
agencies  that  participate  in  the  proposed 
national  initiative  will  be  expected  to 
work  with  HUD.  HHS,  and  lOD  by:  (1) 
Joining  local  coalitions  created  to  build 
ground-level  support  for  the  initiative 
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and  to  assist  in  its  implementation;  (2) 
participating  in  case  studies  aimed  at 
understanding  the  effectiveness  of 
strategies  developed  during  the 
initiative  and  disseminating  best 
practices:  (3)  contributing  to  research 
that  examines  the  process  for,  benefits 
of,  and  barriers  to  the  implementation 
and  accomplishment  of  the  objectives  of 
Access  Housing  2000;  (4)  taking  part  in 
determining  whether  the  strategies 
developed  during  the  initiative  can  be 
replicated  on  a  large-scale  basis;  and  (5) 
cooperating  with  the  analysis  of  Federal 
and  State  policy  affecting  the 
implementation  of  this  initiative. 


D  lOD  s  ResponsibHities 

Subject  to  the  availability  of  resources 
and  to  further  definition  by  HUD  and 
HHS.  lOD  will  create  a  center  to:  (1) 
Build  broad-based  partnerships  and 
collaborations  in  both  the  public, 
private,  and  advocacy  sectors;  (2) 
conduct  outreach  to  create  local 
coalitions  consisting  of  public,  private, 
and  advocacy  organizations  to  build 
ground-level  support  for  the  initiative 
and  to  assist  in  its  implementation;  (3) 
evaluate  the  efficacy  of  the  strategies 
developed  during  the  initiative  and  the 
dissemination  of  best  practices;  (4) 
conduct  research  that  examines  the 
process  for.  benefits  of,  and  barriers  to 
the  implementation  and 


accomplishment  of  the  objectives  of 
Access  Housing  2000;  (5)  examine 
whether  the  strategies  developed  during 
the  initiative  can  be  replicated  on  a 
large-scale  basis;  (6)  analyze  Federal  and 
State  policy  affecting  the 
implementation  of  this  initiative;  (7) 
develop  a  means  of  ensuring  that  the 
experience  of  the  initiative  receives 
broad  attention  and  review,  e.g.  creating 
a  website. 

Dated:  December  13.  2000. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 

Housing 

[FR  Doc.  00-32259  Filed  12-14-00;  1:11  pm] 
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Part  VI 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  8  and  51 
Federal  Acquisition  Regulation;  Federal 
Supply  Schedule  Order  Disputes  and 
Incidental  Items;  Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  8  and  51 
[FAR  Case  1999-614] 
RIN  9000-AJO1 

Federal  Acquisition  Regulation; 
Federal  Supply  Schedule  Order 
Disputes  and  Incidental  Items 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  |GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
add  policies  on  disputes  and  incidental 
items  under  Federal  Supply  Schedule 
contracts  and  to  remove  the  requirement 
to  notif\-  the  General  Services 
Administration  when  a  schedule 
contractor  refuses  to  honor  an  order 
placed  bv  a  Government  contractor 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
Februarv  20,  2001  to  be  considered  in 
the  formulation  of  a  final  rule 
ADDRESSES:  Submit  written  comments 
to;  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street. 
N\V  .  Room  40.55,  ATTN;  Laurie  Duarte. 
Washington.  DC  20405 

Submit  electronic  comments  via  the 
Internet  to.  farcase  1 999-6 M^aigsa-gov 

Please  submit  comments  onl\'  and  cite 
FAR  case  1999-614  in  all 
correspondence  related  to  this  case 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  (iS 
Building.  Washington.  DC  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules  For  clanfic.nti.n  ,.{ t;i)ntent 
contact  Ms.  Linda  Nelson,  Procurement 


Analvst.  at  (202)  501-1900.  Please  cite 
FAR  case  1999-614. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule — 

•  .Adds  to  FAR  8.401  policy  regarding 
incorporating  inc;idental  supplies  or 
services  that  are  not  included  in  the 
schedule  contract  into  an  order  placed 
against  the  schedule  contract; 

•  Revises  FAR  8.405-7  to  permit  the 
ordering  office  contracting  officer  to 
issue  a  final  decision  regarding  disputes 
pertaining  solely  to  performance  of 
schedule  orders; 

•  Deletes  FAR  51.103(b)  because 
agencies  are  no  longer  required  to  notify 
the  General  Services  Administration 
when  a  Federal  Supply  Schedule 
contractor  refuses  to  honor  an  order 
placed  bv  a  Government  contractor 
under  an  agency  authorization. 

This  IS  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  IS  not  a  major  rule  under  5  U,S,C, 
804 

B.  Regulatory  Flexibility  Act 

The  (Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic:  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  C  S.(;.  601,  et  seq  .  because  the 
rule  addresses  internal  Government 
administrative  procedures  and  does  not 
impose  any  additional  requirements  on 
(iovernment  offerors  or  contractors.  An 
Initial  Regulatory  Flexibility  Analysis 
has.  therefore,  not  been  performed.  We 
invite  comments  from  small  businesses 
and  other  interested  parties.  The 
Ciiuncils  will  consider  comments  from 
small  entities  concerning  the  affected 
FAR  Farts  in  accordance  with  5  U.S.C. 
filO  Interested  parties  must  submit  such 
(;omments  separately  and  should  cite  5 
r  ,S  C   t,l)l.  t>t  srq   (FAR  case  1999-614), 
111  i()nt's[)()nden(.e. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq 

List  of  Subjects  in  48  CFR  Parts  8  and 
51 

Government  procurement. 

Dated:  December  13,  2000. 
Al  Matera, 

Acting  Director.  Federal  Acquisition.  Policy 
Division 

Therefore,  DoD.  GSA,  and  NASA 
propose  that  48  CFR  parts  8  and  51  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  8  and  51  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c) 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2.  Amend  section  8,401  by  adding 
paragraph  (d)  to  read  as  follows: 

8.401     General. 

***** 

(d)  For  administrative  convenience, 
an  ordering  office  contracting  officer 
may  add  open  market  (noncontract) 
items  to  a  Federal  Supply  Schedule 
blanket  purchase  agreement  (BPA)  or  an 
individual  task  or  delivery  order  onlv 
if— 

(1)  All  applicable  acquisition 
regulations  have  been  followed  (e.g.. 
publicizing  (Part  5),  competition 
requirements  (Part  6),  acquisition  of 
commercial  items  (Part  12),  and 
contracting  methods  (Parts  13,  14.  and 
15)); 

(2)  The  ordering  office  contracting 
officer  has  determined  the  price  for  the 
open  market  items  is  reasonable;  and 

(3)  The  items  are  clearly  labeled  as 
open  market  (noncontract)  items  on  the 
order. 

3.  Revise  section  8  405-7  to  read  as 
follows: 
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8.405-7    Disputes. 

(a)  Disputes  pertaining  to  the 
performance  of  orders  under  a  schedule 
contract.  (1)  Under  the  Disputes  clause 
of  the  schedule  contract,  the  ordering 
office  contracting  officer  may — 

(i)  Issue  final  decisions  on  disputes 
arising  from  performance  of  the  order 
(but  see  paragraph  (b));  or 

(ii)  Refer  the  dispute  to  the  schedule 
contracting  officer. 

(2)  The  ordering  office  contracting 
officer  must  notify  the  schedule 
contracting  officer  promptly  of  any  final 
decision. 


(b)  Disputes  pertaining  to  the  terms 
and  conditions  of  schedule  contracts. 
The  ordering  office  contracting  officer 
must  refer  all  disputes  that  relate  to  the 
contract  terms  and  conditions  to  the 
schedule  contracting  officer  for 
resolution  under  the  Disputes  clause  of 

•  the  contract  and  notify  the  schedule 
contractor  of  the  referral, 

(c)  Appeals.  Contractors  may  appeal 
final  decisions  to  either  the  Board  of 
Contract  Appeals  servicing  the  agency 
that  issued  the  final  decision  or  the  U.S. 
Court  of  Federal  Claims. 


(d)  Alternative  dispute  resolution.  The 
contracting  officer  should  use  the 
alternative  dispute  resolution  (ADR) 
procedures,  when  appropriate  (see 
33.214). 

PART  51— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

51.103    [Amended] 

4.  Amend  section  51.103  bv  removing 
paragraph  (h)  and  redesignating 
paragraph  (c)  as  paragraph  (b). 

[PR  Doc.  0O-3223.S  Filed  12-18-00;  8:4.5  nm\ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.:  FAA-2000-7471 :  Amendment 
No.  25-101] 

RIN  2120-AG94 

Fire  Protection  Requirements  for 
Powerplant  Installations  on  Transport 
Category  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  The  Federal  Aviation 
Administration  amends  the 
airworthiness  standards  for  transport 
categor\"  airplanes  to  establish  a  new 
requirement  for  fire  protection  of 
powerplant  installations.  This 
amendment  requires  that  components 
within  a  designated  fire  zone  must  be 
fireproof  if.  when  e.xposed  to  or 
damaged  by  fire,  they  could  pose  a 
hazard  to  the  airplane  Issuing  this 
amendment  eliminates  regulatory 
differences  between  the  airworthiness 
standards  of  the  U.S.  and  the  Joint 
Aviation  Requirements  of  Europe, 
without  affecting  current  industry 
design  practices. 

DATES:  Effective  Ianuar\'  18.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  McRae,  Propulsion/ 
Mechanical  Systems  Branch.  ANM-112, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service.  FAA.  Northwest 
Mountain  Region,  1601  Lind  Avenue 
S.W..  Renton.  Washington  98055-4056; 
telephone  (425)  227-2133;  facsimile 
(425)  227-1320:  e-mail: 
mike.mcrae@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search) 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summarv'  information  for  the 
Docket  you  selected,  click  on  the 
document  number  for  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/arm/ 


nprm.htm  or  the  Federal  Register's  web 
page  at  http://www.access.gpo.gov/ 
su  docs/  aces/acesl40.html. 

You  can  also  get  a  copy  by  sending  a 
request  to  the  Federal  Aviation 
.•\dministration.  Office  of  Rulemaking. 
ARM-1.  800  Independence  Avenue 
S\V  .  Washington.  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  nf  this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBRFA  on  the  Internet  at 
our  site,  http://www.gov/avr/arm/ 
sbrefa.htm.  For  more  information  on 
SBREFA.  e-mail  us  at  9-AWA- 
SBREFA@faa  gov. 

Background 

What  Are  the  Relevant  Ain^•o^thi^ess 
Standards  in  the  United  States? 

In  the  United  States,  Title  14.  Code  of 
Federal  Regulations  (CFR)  part  25 
contains  the  airworthiness  standards  for 
type  certification  of  transport  category 
airplanes.  Manufactures  of  transport 
category  airplanes  must  show  that  each 
airplane  they  produce  of  a  different  type 
design  complies  with  the  appropriate 
part  25  standards.  These  standards 
apply  to: 

•  .\irplanes  manufactured  within  the 
U.S.  for  use  by  U.S. -registered  operators, 
and 

•  Airplanes  manufactured  in  other 
countries  and  imported  to  the  U.S. 
under  a  bilateral  airworthiness 
agreement. 

What  Are  the  Relevant  Airworthiness 
Standards  in  Europe? 

In  Europe,  Joint  Aviation 
Requirements  (IAR)-25  contams  the 
airworthiness  standards  for  type 
certification  of  transport  category 
airplanes.  The  Joint  Aviation 
.Authorities  (lAA)  of  Europe  developed 
these  standards,  which  are  based  on  part 
25,  to  provide  a  common  set  of 
airworthiness  standards  within  the 
European  aviation  community.  Twenty- 
three  European  countries  accept 
airplanes  type  certificated  to  the  JAR— 25 
standards,  including  airplanes 
manufactured  in  the  U.S.  that  are  type 


certificated  to  IAR-25  standards  for 
export  to  Europe. 

What  is  "Harmonization"  and  How  Did 
It  Start? 

Although  part  25  and  IAR-25  are 
similar,  they  are  not  identical  in  every 
respect.  When  airplanes  are  type 
certificated  to  both  sets  of  standards,  the 
differences  between  part  25  and  JAR-25 
can  result  in  substantial  added  costs  to 
manufacturers  and  operators.  These 
added  costs,  however,  often  do  not  bring 
about  an  increase  in  safety.  In  many 
cases,  part  25  and  IAR-25  may  contain 
different  requirements  to  accomplish 
the  same  safety  intent.  Consequently, 
manufacturers  are  usually  burdened 
with  meeting  the  requirements  of  both 
sets  of  standards,  although  the  level  of 
safety  is  not  increased  correspondingly. 

Recognizing  that  a  common  set  of 
standards  would  not  only  benefit  the 
aviation  industry  economically,  but  also 
preserve  the  necessary  high  level  of 
safety,  the  FAA  and  the  lAA  began  an 
effort  in  1988  to  "harmonize"  their 
respective  aviation  standards.  The  goal 
of  the  harmonization  effort  is  to  ensure 
that: 

•  Where  possible,  standards  do  not 
require  domestic  and  foreign  parties  to 
manufacture  or  operate  to  different 
standards  for  each  country  involved; 
and 

•  The  standards  adopted  are  mutually 
acceptable  to  the  FAA  and  the  foreign 
aviation  authorities. 

The  FAA  and  JAA  have  identified 
many  significant  regulatory  differences 
(SRD)  between  the  wording  of  part  25 
and  JAR-25.  Both  the  FAA  and  the  lAA 
consider  "harmonization"  of  the  two 
sets  of  standards  a  high  priority. 

What  Is  ARAC  and  What  Role  Does  It 
Play  in  Harmonization? 

After  beginning  the  first  steps  towards 
harmonization,  the  FAA  and  lAA  soon 
realized  that  traditional  methods  of 
rulemaking  and  accommodating 
different  administration  procedures  was 
neither  sufficient  nor  adequate  to  make 
noticeable  progress  towards  fulfilling 
the  goal  of  harmonization.  The  FAA 
then  identified  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  as  an  ideal 
vehicle  for  helping  to  resolve 
harmonization  issues,  and,  in  1992,  the 
FAA  tasked  ARAC  to  undertake  the 
entire  harmonization  effort. 

The  FAA  had  formally  established 
ARAC  in  1991  (56  FR  2190,  January  22, 
1991),  to  provide  advice  and 
recommendations  on  the  full  range  of 
the  FAA's  safety-related  rulemaking 
activity.  The  FAA  sought  this  advice  to 
develop  better  rules  in  less  overall  time 
and  using  fewer  FAA  resources  than 


previously  needed.  The  committee 
provides  the  FAA  firsthand  information 
and  insight  from  interested  parties  on 
potential  new  rules  or  revisions  of 
existing  rules. 

There  are  64  member  organizations  on 
the  committee,  representing  a  wide 
range  of  interests  within  the  aviation 
community.  Meetings  of  the  committee 
are  open  to  the  public,  except  as 
authorization  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

The  ARAC  sets  up  working  groups  to 
develop  recommendations  for  resolving 
specific  airworthiness  issues.  Tasks 
assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are 
not  generally  open  to  the  public,  the 
FAA  invites  participation  in  working 
groups  from  interested  members  of  the 
public  who  have  knowledge  or 
experience  in  the  task  areas.  Working 
groups  report  directly  to  the  ARAC,  and 
the  ARAC  must  accept  a  working  group 
proposal  before  ARAC  presents  the 
proposal  to  the  FAA  as  an  advisory 
committee  recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circiunvent  the  public 
rulemaking  procedures;  nor  is  the  FAA 
limited  to  the  rule  language 
"recommended"  by  ARAC  .  If  the  FAA 
accepts  an  ARAC  recommendation,  the 
agency  continues  with  the  normal 
public  rulemaking  procedures.  Any 
ARAC  participation  in  a  rule  making 
package  is  fully  disclosed  in  the  public 
docket. 

What  Is  the  Status  of  the  Harmonization 
Effort  Today? 

Despite  the  work  that  ARAC  has 
undertaken  to  address  harmonization, 
there  remain  many  regulatory 
differences  between  part  25  and  JAR-25. 
The  current  harmonization  process  is 
costly  and  time-consuming  for  industry, 
the  FAA,  and  the  JAA.  Industry  has 
expressed  a  strong  desire  to  finish  the 
harmonization  program  as  quickly  as 
possible  to  relieve  the  drain  on  their 
resources  and  to  finally  establish  one 
acceptable  set  of  standards. 

Recently,  representatives  of  the 
aviation  industry  [including  Aerospace 
Industries  Association  of  America,  Inc. 
(AIA),  General  Aviation  Manufacturers 
Association  (GAMA),  and  European 
Association  of  Aerospace  Industries 
(AECMA)l  proposed  an  accelerated 
process  to  reach  harmonization. 

What  Is  the  "Fast  Track  Harmonization 
Program"? 

In  light  of  a  general  agreement  among 
the  affected  industries  and  authorities  to 
speed  up  the  harmonization  program, 
the  FAA  and  JAA  in  March  1999  agreed 


on  a  method  to  achieve  these  goals.  This 
method,  titled  "The  Fast  Track 
Harmonization  Program,"  seeks  to  speed 
up  the  rulemaking  process  for 
harmonizing  not  only  the  42  standards 
that  are  currently  tasked  to  ARAC  for 
harmonization,  but  nearly  80  additional 
standards  for  part  25  airplanes. 

The  FAA  launched  the  Fast  Track 
program  on  November  26,  1999  (64  FR 
66522),  This  program  involves  grouping 
all  the  standards  needing  harmonization 
into  three  categories: 

Category  1 :  Envelope — For  these 
standards,  parallel  part  25  and  JAR-25 
standards  would  be  compared,  and 
harmonization  would  be  reached  by 
accepting  the  more  stringent  of  the  two 
standards.  Thus,  the  more  stringent 
requirement  of  one  standard  would  be 
"enveloped"  into  the  other  standard. 
Occasionally,  it  may  be  necessary  to 
incorporate  parts  of  both  the  part  25  and 
JAR  standard  to  achieve  the  final,  more 
stringent  standard.  (This  may  call  for 
each  authority  revising  its  current 
standard  to  incorporate  more  stringent 
provisions  of  the  other.) 

Category  2:  Completed  or  near 
complete — For  these  standards,  ARAC 
has  reached,  or  has  nearly  reached, 
technical  agreement  or  consensus  on  the 
new  wording  of  the  proposed 
harmonized  standards. 

Category  3:  Harmonize — For  these 
standards,  ARAC  is  not  near  technical 
agreement  on  harmonization,  and  the 
parallel  part  25  and  JAR-25  standards 
cannot  be  "enveloped"  (as  described 
under  Category  1 )  for  reasons  for  safety 
or  unacceptability,  A  standard 
developed  under  Category  3  would  be 
mutually  acceptable  to  the  FAA  and 
JAA,  with  a  consistent  means  of 
compliance. 

Further  details  on  the  Fast  Track 
Program  can  be  found  in  the  tasking 
statement  (64  FR  66522,  November  26, 
1999)  and  the  preamble  to  the  notice  for 
this  amendment  (65  FR  36978.  June  12. 
2000), 

How  Does  This  Amendment  Relate  to 
"Fast  Track"? 

This  amendment  results  from 
recommendations  that  ARAC  submitted 
to  the  FAA  under  the  FAA's  Fast  Track 
Harmonization  Program.  This 
rulemaking  project  has  been  identified 
as  a  Category  2  item. 

What  Did  the  FAA  Propose? 

On  June  1.  2000  (65  FR  36983.  June 
12,  2000),  the  FAA  proposed  to  revise 
§  25.1183  to  include  an  extra  paragraph 
that  currently  appears  in  the  parallel 
JAR  25.1183'as  paragraph  (c).  That 
paragraph  states: 


"(c)  components,  including  ducts, 
within  a  designated  fire  zone  must  be 
fireproof  if,  when  exposed  to  or 
damaged  by  fire,  they  could — 

(1)  Result  in  fire  spreading  to  other 
regions  of  the  airplane;  or 

(2)  Cause  unintentional  operation  of, 
or  inability  to  operate,  essential  services 
or  equipment." 

The  FAA  considers  adding  this 
paragraph  to  part  25  necessary  to: 

•  Harmonize  the  text  of  part  25  with 
the  JAR  on  this  particular  issue, 

•  Clarify  the  intent  of  the  part  25 
regulation,  and 

•  Provide  extra  assurance  that  all 
"components"  that  need  to  be  fireproof 
will  be  identified  and  qualified  during 
certification. 

Adding  §25.1 183(c)  in  part  25  aligns 
the  U.S.  regulations  with  their  European 
counterparts,  and  the  words  of  both 
airworthiness  standards  will  be  exactly 
parallel.  Adoption  of  this  amendment 
benefits  the  public  interest  by 
standardizing  the  requirements, 
concepts,  and  procedures  contained  in 
the  U.S.  and  European  airworthiness 
standards  without  reducing  the  current 
level  of  safety. 

What  Is  the  Effect  of  This  New 
Requirement  on  Other  Current 
Regulations? 

The  FAA  recognizes  that  this  added 
requirement  might  seem  redundant  to 
other  existing  part  25  sections, 
including: 

1.  Section  25.1181  ("Designated  fire 
zones;  regions  included"):  This  section 
identifies  which  areas  of  the  powerplant 
installation  are  "fire  zones,"  including 
the  engine  power  section,  the  engine 
accessory  section,  and  the  auxiliary 
power  unit  (APU)  compartment.  It  also 
requires  that  each  of  these  fire  zenes 
meet  the  fire  protection  requirements  of: 

•  §  25.867  (pertaining  to  components 
of  the  nacelles);  and 

•  §25.1185  through  §25.1203 
(pertaining  to  flammable  fluids, 
drainage  and  ventilation  of  fire  zones, 
means  of  fuel  shutoff,  fire  extinguishing 
systems  and  agents,  fire  detection 
systems,  etc.). 

'  2.  Section  25.1191  ("Firewalls'l:This 
section  requires  that  each  engine,  APU, 
fuel-burning  heater,  and  other 
components  and  areas  of  the  (turbine) 
engine  be  isolated  from  the  rest  of  the 
airplane  by  firewalls  or  other  equivalent 
means.  It  also  requires  that  each  firewall 
be: 

•  Fireproof, 

•  Leakproof  (so  no  hazardous 
quantity  of  air.  fluid,  or  flame  can  pass 
from  the  compartment). 

•  Sealed  (so  all  openings  are  sealed 
with  close  fitting  fireproof  fasteners), 
and 
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•  Protected  against  corrosion 

3.  Section  25  90licl  i'Powerplant. 
General — Installation"!: This  section 
requires  that  each  powerplant  and  APU 
installation  be  designed  so  no  single 
failure,  malhinction.  or  combination  of 
failures  will  jeopardize  the  safe 
operation  of  the  airplane  (It  also 
specifies  that  the  failure  of  structural 
elements  need  not  be  considered  if  the 
applicant  determines  the  probability  of 
such  failure  to  be  extremely  remote.) 

While  these  regulations  may  seem 
redundant  in  effect  to  the  new 
paragraph  25.1183(c),  the  F.\A 
considers  it  valuable  to  clarif\-  the 
objective  of  these  rules  by  adding  the 
new  paragraph. 

Further,  the  only  difference  between 
these  current  sections  and  the  new 
§25.1 183(c)  is  that  the  new  paragraph 
addresses  fire  protection  specifically  at 
the  "component  level,"  while  the  other 
requirements  address  fire  protection  at 
the  "zone  level"  and  the  "installation 
level." 

To  meet  the  "zone  level"  or 
"installation  level"  objectives  currently 
within  part  25,  the  components  of  the 
installation  must  be  sufficiently 
fireproof  to  comply  with  §  25.1183(c). 
Therefore,  the  F-A.^  considers  that  the 
"component  level"  requirement  is  met 
inherently  by  meeting: 

•  The  more  general  "zone  level" 
requirements  of  §  25.1181  and 
§25.1191.  and 

•  The  "installation  level" 
requirements  of  §  25.901(c) 

In  other  words,  the  requirements  of 
§  25.1183(c)  essentially  are  met  already 
when  an  applicant  properly  shows 
compliance  with  §25.1181'.  §25.1191. 
§  25.901(c),  and  other  part  25  [subpart  E 
("Powerplant")]  regulations. 

What  Is  the  Effect  of  the  Amendment  on 
Current  Industry  Practice^ 

The  amendment  neither  adds  any  new 
or  different  objective  to  the  current 
regulations,  nor  changes  the  wav  that 
any  current  certification  practice  is 
applied.  Instead,  the  new  added 
paragraph  clarifies  and  codifies  the  way 
the  FAA  traditionally  has  applied  the 
related  rules.  Specif\ing  the  fire 
protection  requirement  at  all  three 
levels — zone,  installation,  and 
component — in  the  regulations  will  help 
to  ensure  that,  by  looking  at  the  same 
problem  in  many  ways,  an  applicant 
will  not  overlook  anything  during 
design  development  and  certification. 

What  Other  Options  Were  Considered 
and  Whv  Were  They  Sot  Selected'' 

The  FAA  has  not  considered  another 
alternative.  Revising  part  25  to  include 
the  new  paragraph  eliminates  an 


identified  Significant  Regulatory' 
Difference  (.SRD)  between  the  wording 
of  part  25  and  IAR-25,  without  affecting 
currently  accepted  industry  design 
practices.  The  benefits  of  eliminating  an 
SRD  such  as  this  are: 

•  More  consistent  interpretations  of 
the  rules  can  be  expected, 

•  Harmonization  goals  are  fulfilled, 
and 

•  The  relations  between  regulatory 
authorities  may  be  improved. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

There  currently  is  no  formal  advisory 
material  specifically  about  §25.1183. 
FAA  Advisory  Circular  20-135, 
"Powerplant  Installation  and  Propulsion 
System  Component  Fire  Protection  Test 
Methods,  Standards,  and  Criteria,"  does 
reference  §25.1183  in  some  of  its 
guidance.  At  this  time,  however,  the 
FAA  does  not  consider  that  further 
guidance  material  is  needed. 

What  Comments  Were  Received  in 
Response  to  the  Proposal? 

The  F,\A  received  four  comments  in 
response  to  the  proposal  All  of  the 
commenters  support  the  proposal. 

One  of  these  commenters  also 
requests  that  the  FAA  change  proposed 
paragraph  25.1183(c)(1)  to  clarify  the 
phrase  "other  regions  of  the  airplane." 
The  proposed  text  states  that 
components  must  be  fireproof  if,  when 
exposed  to  fire,  they  could  result  in  fire 
spreading  to  "other  regions  of  the 
airplane  "  The  commenter  does  not 
consider  that  this  wording  clearly 
means  "other  regions  beyond  the 
designated  fire  zone,"  not  merely  to 
other  regions  within  the  fire  zone. 

The  F.A,^  agrees  with  the  commenter's 
interpretation  of  the  intent  of  the  rule; 
however,  we  do  not  agree  that  a  change 
to  the  rule  text  is  necessary.  The 
proposed  text  of  the  rule  is  identical  to 
that  of  the  current  (AR  25.1183(c),  and 
we  are  not  unaware  of  any  confusion 
that  there  has  been  on  this  issue  with 
regard  to  |AR  25.1183(c).  Therefore,  to 
attain  harmonization,  the  rule  is 
adopted  as  proposed. 

What  Regulatory  Analyses  and 
Assessments  Has  the  FAA  Conducted? 

Executive  Order  12H66  and  DOT 
Regulatorv  Policies  and  Procedures 

Executive  Order  12866.  Regulatory 
Planning  and  Review,  directs  the  FAA 
to  assess  both  the  costs  and  benefits  of 
a  regulatory  change.  We  are  not  allowed 
to  propose  or  adopt  a  regulation  unless 
we  make  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justify  its  costs.  Our  assessment  of  this 


amendment  indicates  that  its  economic 
impact  is  minimal.  Since  its  costs  and 
benefits  do  not  make  it  a  "significant 
regulatory  action"  as  defined  in  the 
Order,  we  have  not  prepared  a 
"regulatory  impact  analysis."  Similarly, 
we  have  not  prepared  a  "regulatory 
evaluation,"  which  is  the  written  cost/ 
benefit  analysis  ordinarily  required  for 
all  rulemaking  proposals  under  the  DOT 
Regulatory  and  Policies  and  Procedures. 
We  do  not  need  to  do  the  latter  analysis 
where  the  economic  impact  of  a 
proposal  is  minimal. 


Economic  Evaluation,  Regulatory 
Flexibility  Determination,  Trade  Impact 
Assessment,  and  Unfunded  Mandates 
Assessment 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  to  propose  or  adopt 
a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
or  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local 
or  tribal  governments,  in  the  aggregate 
or  by  the  private  sector,  of  $100  million 
or  more  annually  (adjusted  for 
inflation.) 

In  conducting  these  analyses,  FAA 
has  determined  that  this  rule: 

1.  Has  benefits  that  do  justify  its  costs, 
is  not  a  "significant  regulatory  action" 
as  defined  in  the  Executive  Order,  and 
is  not  "significant"  as  defined  in  DOT's 
Regulator^'  Policies  and  Procedures; 

2.  Will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities; 

3.  Reduces  barriers  to  international 
trade;  and 

4.  Does  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 

The  (DOT)  Order  2100.5,  "Regulatory 
Policies  and  Procedures,"  prescribes 
policies  and  procedures  for 
simplification,  analysis,  and  review  of 
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regulations.  If  it  is  determined  that  the 
expected  impact  is  so  minimal  that  the 
rule  does  not  warremt  a  full  evaluation, 
a  statement  to  that  effect  and  the  basis 
for  it  is  included  in  the  regulation.  We 
provide  the  basis  for  this  minimal 
impact  determination  below.  We 
received  no  comments  that  conflicted 
with  the  economic  assessment  of 
minimal  impact  published  in  the  notice 
of  proposed  rulemaking  for  this  action. 
Given  the  reasons  presented  below,  and 
the  fact  that  no  comments  were  received 
to  the  contrary,  we  have  determined  that 
the  expected  impact  of  this  rule  is  so 
minimal  that  the  final  rule  does  not 
warrant  a  full  evaluation. 

Currently,  airplane  manufacturers 
must  satisfy  both  the  14  CFR  and  the 
European  JAR  standards  to  certificate 
transport  category  aircraft  in  both  the 
United  States  and  Europe.  Meeting  twb 
sets  of  certification  requirements  raises 
the  cost  of  developing  a  new  transport 
category  airplane  often  with  no  increase 
in  safety.  In  the  interest  of  fostering 
international  trade,  lowering  the  cost  of 
aircraft  development,  and  making  the 
certification  process  more  efficient,  the 
FAA,  JAA,  and  aircraft  manufacturers 
have  been  working  to  create,  to  the 
maximum  possible  extent,  a  single  set  of 
certification  requirements  accepted  in 
both  the  United  States  and  Europe.  As 
discussed  previously,  these  efforts  are 
referred  to  as  harmonization.  This  final 
rule  results  firom  the  FAA's  acceptance 
of  an  ARAC  harmonization  working 
group's  recommendation.  Members  of 
the  ARAC  working  group  agreed  that  the 
requirements  of  this  rule  will  not 
impose  additional  costs  to  U.S. 
manufacturers  of  part  25  aircraft. 

Specifically,  this  rule  adds  JAR 
25.1183(c)  to  14  CFR  §  25.1183.  As 
discussed  above,  we  have  concluded 
that  the  only  difference  between  the 
previously  existing  sections  and  new 
§  25.1183(c)  added  by  this  amendment 
is  that  the  new  paragraph  will  address 
fire  protection  specifically  at  the 
"component  level,"  whereas  the 
existing  requirements  address  fire 
protection  at  the  "zone  level"  or  the 
"installation  level."  We  have 
determined  that  the  "component  level" 
requirement  is  met  inherently  by 
meeting  the  more  general,  current  "zone 
level"  requirements.  We  consider  that 
this  rule  will  neither  reduce  nor 
increase  the  requirements  beyond  those 
that  are  already  met  by  U.S. 
manufacturers  to  satisfy  European 
airworthiness  standards. 

As  this  rule  neither  increases  nor 
decreases  certification  requirements 
beyond  those  already  in  existence,  we 
have  determined  there  will  be  no  cost 
associated  with  this  rule  to  part  25 


manufacturers.  We  have  not  tried  to 
quantify  the  benefits  of  this  amendment 
beyond  identifying  the  expected 
harmonization  benefit.  This  amendment 
eliminates  an  identified  significant 
regulatory  difference  (SRD)  between  the 
wording  of  part  25  and  JAR-25.  The 
elimination  of  the  SRD  will  provide  for 
a  more  consistent  interpretation  of  the 
rules  and,  thus,  is  an  element  of  the 
potentially  large  cost  savings  of 
harmonization. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980,  5  U.S.C.  601-512,  directs  the 
FAA  to  fit  regulatory  requirements  to 
the  scale  of  the  business,  organizations, 
and  governmental  jurisdictions  subject 
to  the  regulation.  We  are  required  to 
determine  whether  a  proposed  or  final 
action  will  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  as  defined  in  the  Act, 

If  we  find  that  the  action  will  have  a 
significant  impact,  we  must  do  a 
"regulatory  flexibility  analysis." 
However,  if  we  find  that  the  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  we  are  not  required  to  do  the 
analysis.  In  this  case,  Uie  Act  requires 
that  we  include  a  statement  that 
provides  the  factual  basis  for  our 
determination. 

We  have  determined  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  two 
reasons: 

First,  the  net  effect  of  the  proposed 
rule  is  minimum  regulatory  cost  relief. 
The  amendment  requires  that  new 
transport  category  aircraft 
manufactiuers  meet  just  the  "more 
stringent"  European  certification 
requirement,  rather  than  both  the 
United  States  and  European  standards. 
Airplane  manufacturers  already  meet  or 
expect  to  meet  this  standard,  as  well  as 
the  existing  part  25  requirement. 

Second,  all  United  States 
manufacturers  of  transport  category 
airplanes  exceed  the  Small  Business 
Administration  small  entity  criteria  of 
1.500  employees  for  aircraft 
manufacturers.  Those  U.S. 
manufacturers  include: 

•  The  Boeing  Company, 

•  Cessna  Aircraft  Company, 

•  Gulfstream  Aerospace, 

•  Learjet  (owned  by  Bombardier 
Aerospace), 

•  Lockheed  Martin  Corporation, 

•  McDonnell  Douglas  (a  wholly- 
owned  subsidiary  of  The  Boeing 
Company 

•  Raytheon  Aircraft,  and 

•  Sabreliner  Corporation. 


No  comments  were  received  that 
differed  with  the  assessment  given  in 
this  section.  Since  this  final  rule  is 
minimally  cost-relieving  and  there  are 
no  small  entity  manufacturers  of  part  25 
airplanes,  the  FAA  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  uimecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  that  statute  and 
policy,  we  have  assessed  the  potential 
effect  of  this  final  rule  and  have 
determined  that  it  supports  the 
Administration's  free  trade  policy 
because  the  rule  will  use  Eiuopean 
international  standards  as  the  basis  for 
U.S.  standards. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22.  1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  SlOO  million  or 
more  expenditure  (adjusted  yearly  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector:  such  a  mandate 
is  considered  to  be  a  "significant 
regulatory  action." 

This  final  rule  does  not  contain  such 
a  mandate.  Therefore,  the  requirements 
oi  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 
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What  Other  Assessments  Has  the  FAA 
Conducted? 

Executive  Order  J 132.  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132.  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  final  rule  does  not 
have  federalism  implications. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  [44  U  S.C. 
3507(dll,  the  FAA  has  determined  there 
are  no  new  requirements  for  information 
collection  associated  with  this 
amendment. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable  We 
determined  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations 

Environmental  Analysis 

F,\A  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j).  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion 


Energy  Impact 

The  FAA  has  assessed  the  energy 
impact  of  this  final  rule  accordance  with 
the  Energy  Policy  and  Conservation  Act 
(EPCA).  Public  Law  94-163,  as  amended 
(43  use.  b362),  and  FAA  Order  1053.1 
We  have  determined  that  the 
amendment  is  not  a  major  regulatory 
action  under  the  provisions  of  the 
EPCA 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Title  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this  final 
rule  would  apply  to  the  certification  of 
future  designs  of  transport  category 
airplanes  and  their  subsequent 
operation,  it  could  affect  intrastate 
aviation  in  Alaska. 

Plain  Language 

In  response  to  the  June  1,  1998, 
Presidential  memorandum  regarding  the 
use  of  plain  language,  the  FAA  re- 
examined the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  Federal 
agencies  to  communicate  clearly  with 
the  public  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  vou.  You  can  get  more 
information  about  the  Presidential 
memurandum  and  the  plain  language 


initiative  at  http:// 
v^-ww. plainlanguage.gov. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements'.  Safety, 
Transportation. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  25  of  Title  14,  Code  of 
Federal  Regulations  as  follows: 

The  Amendment 

PART  25— AmWORTHiNESS 
STArU)ARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701- 
44702,  and  44704. 

2.  Amend  §  25.1183  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§25.1183    Rammable  fluid-carrying 
components. 

***** 

(c)  All  components,  including  ducts, 
within  a  designated  fire  zone  must  be 
fireproof  if,  when  exposed  to  or 
damaged  by  fire,  they  could — 

(1)  Result  in  fire  spreading  to  other 
regions  of  the  airplane;  or 

(2)  Cause  unintentional  operation  of, 
or  inability  to  operate,  essential  services 
or  equipment. 

Issued  in  Washington  DC  on  December  13, 
2000 
Jane  F.  Garvey, 

Administrator. 

[PR  Doc.  00-32320  Filed  12-18-00;  8:45  am] 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  DECEMBER  19, 
2000 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives 
Aerospatiale   published  1 1  - 

14-00 
Bombardier,  published  12-4- 

00 
Bntish  Aerospace    published 

11-14-00 
Eurocopter  France 

published  1 1-14-00 
Raytheon    published  Ii-14- 
00 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Alcohol  and  drug  testing,  2001 
minimum  random  testing 
rates  determination; 
published  12-19-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 

promotion  order 

Levy  assessments: 
automatic  exemptions 
ad|ustment    comments 
due  by  12-27-00 
published  11-27-00 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Guaranteed  loanmakmg 
Domestic  lamb  industry 
ad|ustment  assistance 
program  set  aside 
comments  due  by  12-29- 
00,  published  10-30-00 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Guaranteed  loanmakmg 
Domestic  lamb  industry 
adjustment  assistance 
program  set  aside, 
comments  due  by  12-29- 
00:  published  10-30-00 


Telecommunications  standards 
and  specifications 
Materials    equipment    and 
construction-- 
Telecommunications 
system  construction 
contract  and 
specifications 
comments  due  by  12- 
26-00    published  8-25- 
00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 

Atlantic  coastal  fisheries 

cooperative 

management — 

American  lobster 
comments  due  by  12- 
26-00   published  12-5- 
00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  option 

transactions 

Enumerated  agricultural 
commodities    bilateral 
transactions    comments 
due  by  12-28-00, 
published  12-13-00 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Wake  Island  Code,  revision 
comments  due  by  12-26-00 
published  10-25-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR) 

Labor  clauses  application 
comments  due  by  12-26- 
00    published  10-26-00 
Pnvacy  Act    implementation 
comments  due  by  12-26-00 
published  10-25-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 
Fuels  and  fuel  additives — 
Gasoline  antidumping 
requirements,  American 
Samoa  exemption 
petition,  comments  due 
by  12-29-00    published 
11-29-00 
Gasoline  antidumping 
requirements.  Amencan 
Samoa  exemption  petition, 
comments  due  by  12-29- 
00,  published  1 1  -29-00 
Strategic  ozone  protection — 
Methyl  bromide,  class  I. 
group  VI  controlled 
substarxres  reductions, 
comments  due  by  12- 
28-00   published  11-28- 
00 

Stratosphenc  ozone 
protection — 


Mettiyl  bromide;  class  I, 
group  VI  controlled 
substances  reductions: 
comments  due  by  12- 
28-00    published  11-28- 
00 
Air  quality  implementation 
plans,  approval  and 
promulgation   vanous 
States 

Massachusetts,  comments 
due  by  12-27-00: 
published  11-27-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States,  air  quality  planning 
purposes:  designation  of 
areas 

New  Hampshire:  comments 
due  by  12-29-00; 
published  11-29-00 
Air  quality  implementation 
plans;  approval  and 
promulgation:  vanous 
States: 

Texas,  comments  due  by 
12-28-00;  published  11- 
28-00 
Air  quality  implementation 
plans:  \A\approval  and 
promulgation;  vanous 
States:  air  quality  planning 
purposes,  designation  of 
areas 

Michigan,  comments  due  by 
12-26-00;  published  11- 
24-00 
Air  quality  planning  purposes: 
designation  of  areas 
Washington,  comments  due 
by  12-27-00;  published 
12-12-00 
Hazardous  waste  program 
authonzations 

Georgia;  comments  due  by 
12-28-00.  published  11- 
28-00 
Hazardous  waste: 
Proiect  XL  program;  site- 
specific  projects — 
Chambers  Works 
Wastewater  Treatment 
Plant,  Deepwater,  NJ; 
wastewater  treatment 
sludge:  comments  due 
by  12-26-00;  published 
12-4-00 
Radioactive  protection 
programs 

Transuranic  radioactive 
waste:  Idaho  National 
Engineenng  and 
Environmental  Laboratory; 
comments  due  by  12-28- 
00;  published  11-28-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Competitive  local  exchange 
earners  access  charge 


reform:  rural  exemption  to 
benchmarked  rates; 
comments  due  by  12-27- 
00;  published  12-12-00 
Radio  stations;  table  of 
assignments: 

Vanous  States;  comments 
due  by  12-26-00, 
published  11-20-00 
Television  broadcasting: 
Cable  television  systems — 
Consumer  electronics 
equipment  and  cable 
systems:  compatibility; 
comments  due  by  12- 
26-00;  published  10-27- 
00 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Capital:  leverage  and  nsk- 
based  capital  and  capital 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc  ;  comments 
due  by  12-26-00:  published 
9-27-00 
FEDERAL  RESERVE 
SYSTEM 

Capital;  leverage  and  nsk- 
based  capital  and  capital 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc.;  comments 
due  by  12-26-00;  published 
9-27-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR); 

Labor  clauses  application; 
comments  due  by  12-26- 
00;  published  10-26-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 
Irradiation  in  production, 

processing,  and  handling 

of  food — 

Ultraviolet  (UV)  irradiation; 
safe  use  to  reduce 
human  pathogens  and 
other  microorganisms  in 
)uice  products; 
correction;  comments 
due  by  12-29-00; 
published  12-5-00 

X-radiation  inspection 
limits;  comments  due  by 
12-29-00;  published  11- 
29-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  development  block 

grants: 

Job-pirating  activities;  block 
grant  assistance  use 
prohibition;  comments  due 
by  12-26-00;  published 
10-24-00 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Pennsylvania;  comments 

due  by  12-26-00; 

published  12-8-00 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Precursors  and  essential 
chemicals;  Importation  and 
exportation: 

Acetone,  2-butanone  (MEK), 
and  toluene;  comments 
due  by  12-26-00; 
published  10-25-00 
Correction;  comments  due 

by  12-26-00;  published 

11-13-00 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 
siecurity  Act: 
Section  3(40)  collective 
bargaining  agreements — 
Plans  established  or 
maintained;  comments 
due  by  12-26-00; 
published  10-27-00 
Plans  established  or 
maintained; 
administrative  hearing 
procedures;  comments 
due  by  12-26-00; 
published  10-27-00 

Plans  established  or 
maintained;  correction; 
comments  due  by  12- 

I    26-00;  published  11-17- 
00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Labor  clauses  application; 
comments  due  by  12-26- 
00;  published  10-26-00 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Affiliate  information  sharing 
provisions:  compliance; 


comments  due  by  12-26- 
00;  published  10-26-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Placement  assistance  and 
reduction  in  force  notices: 
comments  due  by  12-26- 
00;  published  10-26-00 
Group  life  insurance.  Federal 
employees: 

Miscellaneous  changes, 
clarifications,  and  plain 
language  rewrite; 
comments  due  by  12-26- 
00;  published  10-27-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Guayanilla  Bay.  PR;  safety 
zone;  comments  due  by 
12-26-00;  published  10- 
24-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Administrative  regulations: 
Air  traffic  and  related 

services  for  aircraft  that 

transit  US. -controlled 

airspace  but  neither  take 

off  from,  nor  land  in.  US.; 

fees;  comments  due  by 

12-26-00;  published  10- 

27-00 
Airworthiness  directives: 
Aerospatiale;  comments  due 

by  12-28-00;  published 

11-28-00 
Aerostar  Aircraft  Corp,; 

comments  due  by  12-29- 

00;  published  11-24-00 
AiriDus;  comments  due  by 

12-28-00;  published  11- 

28-00 
Boeing;  comments  due  by 

12-26-00;  published  10- 

26-00 
CFE  Co.;  comments  due  by 

12-26-00;  published  10- 

24-00 
Pratt  &  Whitney;  comments 

due  by  12-26-00; 

published  10-25-00 
Raytheon;  comments  due  by 

12-29-00;  published  11-2- 

00 


Class  E  airspace;  comments 
due  by  12-27-00:  published 
1 1  -9-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations: 
Size  and  weight 
enforcement;  certification; 
comments  due  by  12-27- 
00;  published  9-28-00 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol;  viticultural  area 
designations: 
Califomia  Coast,  CA; 
comments  due  by  12-26- 
00;  published  9-26-00 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Capital;  leverage  and  risk- 
based  capital  and  capital 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc;  comments 
due  by  12-26-00;  published 
9-27-00 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Consolidated  return 
regulations — 
Agent  for  consolidated 
group;  comments  due 
by  12-26-00:  published 
9-26-00 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Capital;  leverage  and  nsk- 
based  capital  and  captial 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc.;  comments 
due  by  12-26-00.  published 
9-27-00 
Savings  and  loan  holding 
companies: 

Significant  transactions  or 
activities  and  capital 
adequacy  review, 
comments  due  by  12-26- 
00;  published  10-27-00 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  in  conjunction 
with  -PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http;// 
www  nara  gov/fedreg 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
US.  Govemment  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)    The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http;// 
www.access.gpo.gov/nara/ 
index  html   Some  laws  may 
not  yet  be  available 

H.J.  Res.  129/P.L.  106-542 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2001.  and  for  other 
purposes.  (Dec.  11.  2000    114 
Stat   2713) 

Last  List  December  13.  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscnbe,  go  to  http.// 
hydra. gsagov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  342 

[Docket  No.  RMOO-1 1-000] 

Five- Year  Review  of  Oil  Pipeline 
Pricing  Index 

Issued  December  14,  2000. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Order  concluding  initial  five- 
year  review  of  the  oil  pipeline  pricing 
index. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  this  final  order  concluding  its 
five-year  review  of  the  oil  pricing  index, 
established  in  Order  No.  561,  Revisions 
to  Oil  Pipeline  Regulations  Piirsuant  to 
the  Energy  Policy  Act  of  1992,  FERC 
Stats.  &  Regs.  [Regs.  Preambles,  1991- 
1996]  1  30,985  (1993).  After 
consideration  of  all  the  initial  and  reply 
comments,  the  Commission  has 
concluded  that  the  PPI-1  index  has 
reasonably  approximated  the  actual  cost 
changes  in  the  oil  pipeline  industry 
during  the  preceding  five  year  period, 
and  that  it  should  be  continued  for  the 
subsequent  five  year  period.  At  the  end 
of  this  period,  in  July  2005,  the 
Commission  will  once  again  review  the 
index  to  determine  whether  it  continues 
to  measure  adequately  the  cost  changes 
in  the  oil  pipeline  industry. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harris  S.  Wood,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  (202)  208-0224. 

SUPPLEMENTARY  INFORMATION: 


Order  Concluding  Initial  Five- Year 
Review  of  the  Oil  Pipeline  Pricing 
Index 

Before  Commissioners:  James  J. 
Hoecker,  Chairman;  William  L.  Massev. 
Linda  Breathitt,  and  Curt  Hebert,  Jr. 

Issued  December  14.  2000. 

On  July  27,  2000,  the  Commission 
issued  a  notice  of  inquiry  (NOl)  in  this 
proceeding  on  its  five-year  review  of  the 
oil  pricing  index.  ^  The  oil  pricing  index 
was  established  in  Order  No.  561, 
Revisions  to  Oil  Pipeline  Regulations 
Pursuant  to  the  Energ\'  Policy  Act  of 
1992.2  Ttie  Commission  invited 
comments  regarding  the  results  of  its 
review  of  the  Producer  Price  Index  for 
Finished  Goods  minus  one  percent 
(PPI-1)  as  an  index  to  measure  actual 
cost  changes  in  the  oil  pipeline 
industry.  3 

For  the  reasons  appearing  below,  the 
Commission  affirms  that  the  PPI-1 
index  has  closely  approximated  the 
actual  cost  changes  in  the  oil  pipeline 
industry  as  reported  in  FERC  Form  No. 
6,  and  concludes  that  this  index 
continues  to  satisfy  the  mandates  of  the 
Energy  Policy  Act  of  1992.-' 

Background 

This  is  the  first  of  the  Commission's 
five-year  reviews  of  the  effectiveness  of 
the  oil  price  index  established  in  Order 
No.  561.  As  the  Commission  stated  in 
Order  No.  561,  the  selection  of  the  PPI- 
1  was  not  necessarily  a  choice  for  all 
time.  The  Commission  recognized  that 
its  responsibilities,  to  both  shippers  and 
pipelines,  required  it  to  monitor  the 
relationship  between  the  change  in  the 
PPI-1  index  and  the  actual  cost  changes 
experienced  by  the  industry.  The 
Commission  undertook  to  review  the 
effectiveness  of  the  index  even*-  five 
years. 

In  Order  No.  561-A.  the  Commission 
reaffirmed  its  decision  to  use  the  annual 
change  in  the  PPI-1  index  to  establish 
rate  ceilings  under  the  indexing  system. 


'  FERC  Stats.  &  Regs.  INotires]  1  35.5:ir.  (2000), 

''  Revisions  to  (Jil  Pipeline  Regulations  Pursuant 
to  the  Energy  Policy  .'\(t.  FERC  Stats.  &  Regs,  |Regs 
Preambles,  1991-19961  11  30.985  (1993).  .58  F.R 
58753  (Nov.  4,  1993).  order  on  reh  g.  Order  No, 
561-A,  FERC  Stats.  &  Regs.  IRegs.  Preambles.  1991- 
19961  1131.000(1994),  59  F.R.  40243  (.Aug.  8.  1994) 
affirmed.  Association  of  Oil  Pipelines  \    Ff.RC.  83 
F.3d  1424  (D.C.  Cir.  1996). 

3  Excluding  the  Trans-.Maska  Pipeline  Svstem 
(TAPS). 

■'42  U.S.C. .A.  7172  note  (West  Supp.  19y.t| 


and  renewed  its  commitment  to  review 
this  decision  even*'  five  years,  beginning 
with  the  year  2000,'^  The  Commission's 
adoption  of  the  PPI-1  was  affirmed  bv 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  on  May  10.  1996,'- 
Wide-ranging  arguments  were  raised  bv 
both  pipelines  and  shippers  with 
respect  to  the  Commission's 
determination  to  use  the  PPI-1  index  as 
the  proper  index.  For  example,  the 
Association  of  Oil  Pipelines  (AOPL) 
argued  that  the  Gross  Domestic 
Product— Implicit  Price  Deflator  (GDP- 
IPD)  should  be  used.  The  court 
determined  that  AOPL  had  failed  to 
show  why  the  Commission's  rejection  of 
the  GDP-IPD  in  any  way  was  arbitrar\' 
or  capricious.^  AOPL  also  challenged 
the  Commission's  decision  to  use  the 
PPI-1  rather  than  simply  the  PPl,  The 
court  found  that  the  Commission  had 
ample  evidence  to  support  its 
determination.**  Shippers,  on  the  other 
hand,  argued  that  the  Commission  erred 
in  deciding  to  index  all  pipeline  costs 
without  adequately  considering  the 
option  of  selectively  indexing  only 
those  costs  driven  by  inflation.  The 
court  determined  that  the  Commission 
had  fully  articulated  reasoned  grounds 
for  its  cboice  of  a  full  rather  than  a 
selective  indexing  scheme.^  As  the 
Commission  found  in  Order  No,  561, 
application  of  the  PPI-1  to  the  total  rate 
was  a  better  measure  of  pipelines'  cost 
experience,'"  Moreover,  the 
Commission  found  that  selective 
indexing  would  be  more  complex  and 
difficult  to  administer."  Finally,  the 
Commission  stated  that  selective 
indexing  could  create  incentives  for 
pipelines  to  reduce  their  capital 
investments  in  pipelines.'-  The  court 
upheld  the  Commission  in  all  respects 
on  its  choice  of  an  index  and  the 
application  of  that  index  to  the  total  rate 
of  the  pipelines,  and  cited  with 
approval  the  Commission's 
determination  to  review  the  index 
formula  after  five  years'  experience  '  * 


'■FERC  stats  &  Regs    IRegs   Preambles,  1991- 
19961  H  31.000  (1994)  al  3  1.009 

''.^sso(  idtion  i'f  COil  Pifieiities  \    |- LR(  .  H  i  F    U\ 
14  24  I199hi 

^H3  F  3(i  ,il  14  ri 

'■Id 

•83  F.3d  at  143(i 

'"Order  \o.  561  at  30.951-52. 

■'  W  at  30.952. 

'-Id 

'  '83  F  ^•.i  dl  !4.i"    1445. 
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Conunents  and  Reply  Comments 

Comments  on  the  N'OI  were  filed  by 
AOPL.  an  unincorporated  trade 
association  of  56  common  carrier  oil 
pipelines,  whose  member  companies 
transport  nearly  80  per  cent  of  the  crude 
oil  and  petroleum  products  that  moves 
bv  pipeline  in  the  United  States;  jointly 
bv  Sinclair  Oil  Corporation.  Crown 
Central  Petroleum  Corporation.  Lion  Oil 
Company  and  Tesoro  Petroleum 
Company.  Inc.  (Sinclair):  the  Canadian 
Association  of  Petroleum  Producers,  a 
trade  association  representing 
apprn.ximatelv  165  producers  in  Canada: 
Equilon  Pipelme  Company  LLC 
lEquilon):  Williams  Pipeline  Company 
(Williams):  and  Platte  Pipe  Line 
Company  Reply  comments  were  fded 
bv  AOPL.  Sinclair,  the  Canadian 
.\ssociation  of  Petroleum  Producers  and 
.\lberta  Department  of  Resource 
Development  (jointly.  C.\PP).  and  hv 
Colonial  Pipeline  Company  (Colonial). 
The  issues  raised  in  these  comments  are 
discussed  below. 

Issues 

Staffs  study  presented  a  review  of  the 
effectiveness  of  the  change  in  the  PPI- 
1  index  '■'  as  an  index  to  measure  actual 
cost  changes  in  the  oil  pipeline 
mdustrv  The  Commission  stated  in  the 
NOl.  it  appeared  that,  based  on  Staffs 
review,  the  changes  in  the  PPI-1  index 
have  closely  approximated  the  c  hanges 
in  the  reported  cost  data  for  the  oil 
pipeline  industry-  during  the  five-year 
period  covered  by  this  review.  In  light 
of  Staffs  review,  the  Commission 
elicited  comments  from  interested 
parties  on  this  review. 

AOPL  presented  comments  and  a 
study  and  testimonial  declaration  by  Dr 
Alfred  E  kahn.  and  recommended  that 
the  Commission  utilize  the  PPL  rather 
than  PPI-1.  as  the  index  to  govern  oil 
pipeline  rate  changes  in  the  next  five 
years.'"'  Sinclair,  on  the  other  hand, 
presented  comments  and  a  study  by 
Professor  P.M.  Sherer.  and  concluded 
that  the  appropriate  index  should  be 
PPI-2  ••• 


'♦The  HPl  r!pr-..'nts  thif  Producer  Price  Index  for 
Finished!,  .■al>  ,i.v   «ri»tfn  ['PI-FC.  The  PPI-FG 
is  delertnined  snd  i.ssiied  bv  the  Bureau  of  Labor 
Statistics.  U.S.  Department  of  Labor  Pursuant  to  18 
CFR  Section  342.3(d)(2l,    The  index  will  be 
calculated  by  dividing  the  PPI-FC;  for  the  calendar 
year  immediately  preceding  the  index  year  by  the 
previous  calendar  year's  PPI-FC,  and  then 
subtracting  0  01   "  Multiplying  the  rate  ceiling  on 
June  30  of  the  index  year  by  the  resulting  number 
gives  the  rate  ceiling  for  the  year  beginning  the  next 
day, July  1 

''>.^OPL  Initial  Comments,  p. 17  AOPL  s 
recommendation  was  supported  by  Colonial. 
Equilon.  Platte  and  Williams 

'■* Sinclair  Reply  Comments,  p  22. 


Several  of  the  commenters  raised 
miscellaneous  issues  which  are  not 
relevant  to  the  inquiry  in  this 
proceeding.  Such  miscellaneous  issues 
include  the  extent  of  exceptions  to  the 
indexing  methodology,  constraints 
proposed  in  considering  cost-of-service 
and  market-based  ratemaking,  revision 
and  simplification  of  complaint 
procedures,  and  the  effectiveness  of  the 
index  to  deal  with  anticipated  but 
unknown  future  cost  changes  in  tbe 
industry.  These  issues  are  for  other 
proceedings  and  will  not  be  discussed 
herein 

The  primary  issues  raised  by  the 
commenters  and  replies  to  those 
comments  are  set  forth  in  detail, 
followed  hv  the  Commission's 
discussion  and  conclusions.  In 
summary',  those  issues  are: 

1   Study  Sffthocinlog}'  Using  Year-to 
Year  Changes  in  Annual  Weighted 
Average  Cost 

2.  Adequacy  of  the  Mumber  of  Pipelines 
Int  hided  in  the  Study 

J.  Adequacy  of  Costs  Considered  in 
Staffs  Study 

4   The  Index  of  Choice 
Discussion 

This  discussion  begins  by  reciting 
AOPL's  initial  comments,  including  the 
testimony  of  Dr.  Alfred  E.  Kahn.  and 
Sinclair's  reply  comments,  including 
the  testimony  of  Professor  P.M.  Sherer, 
regarding  use  of  the  PPI-1  as  the  oil 
pipeline  index.  All  other  parties  who 
commented  on  the  relevant  issue  made 
essentially  the  .same  points  or  made 
comments  that  were  not  relevant  in  our 
review  of  the  adequacy  of  the  index  to 
reflect  industry  cost  cbanges. ' "  The 
initial  <  omments  of  Sinclair  are 
essentially  the  same  as  contained  in  its 
reply  comments.  Likewise,  the  reply 
comments  of  AOPL  reflect  its  views 
expressied  in  its  initial  comments.  Issues 
raised  concerning  the  choice  of  the  PPI- 
1  index  and  the  timing  of  future  review 
of  the  index  in  the  initial  and  reply 
comments  of  CAPP,  Colonial,  Platte, 
Williams  and  Equilon  are  also 
discussed. 

I   Study  Methodology  Using  Y'ear-to 
Year  Changes  in  Annual  Weighted 
Average  Cost 

In  its  review  Staff  examined  the  year- 
to-year  percent  changes  in  the  annual 
weighted  average  cost  of  the  oil  pipeline 
industry,  each  pipeline  firm's  cost  being 
weighted  by  its  share  of  the  total  barrel- 
miles  shipped  during  that  year.  Staff 


compared  those  changes  with  the  year- 
to-year  percent  changes  in  the  PPI-1 
index.  Staff  made  the  comparison  after 
adjusting  the  period  diu-ing  which  the 
index  changes  occurred  to  match  the 
period  for  which  the  cost  data  were 
available.!"  Staff  then  computed  a 
simple  average  of  those  year-to-year 
percent  changes  and  compared  the  two 
averages. 

AOPL  argues  that  Staff  erred  in 
focusing  on  the  year-to-year  changes  in 
the  annual  weighted  average  cost  of  tho 
entire  pipeline  industry.  AOPL 
maintains  this  is  the  main  error  in 
Staffs  analysis,  accounting  for  most  of 
the  difference  between  AOPL's  and 
Staffs  results.  AOPL  asserts  that  the 
correct  measure  of  costs  to  be  examined 
is  the  (weighted  or  unweighted)  average 
of  the  year-to-year  changes  in  each 
pipeline  firm's  aimual  costs. ''^  AOPL 
claims  that  the  determination  must  be 
made  between  the  two  methods  as  to 
which  provides  the  better  measure  of 
industry  costs:  change  in  the  average  of 
the  entire  industry,  or  the  average  of  the 
cost  changes  of  the  individual  members 
of  the  industry.-"  AOPL  supports  its 
position  by  presenting  a  hypothetical 
example  in  which  each  pipeline  firm's 
costs  increase  from  one  year  to  the  next 
but  the  industry-  weighted  average  cost 
goes  down.-' 

AOPL  further  asserts  that  Staff  should 
have  used  the  geometric  (also  known  as 
cumulative)  average  for  calculating 
average  annual  rates  of  change  rather 
than  the  arithmetic  average.  AOPL 
argues  that  what  really  matters  is  the 
change  over  the  five-year  period, 
represented  by  the  geometric  average, 
rather  than  the  simple,  or  arithmetic, 
average  of  year-to-year  changes.  It 
supports  this  with  a  simple  example 
showing  how  the  two  measures  differ. 2- 

In  reply.  Sinclair  states  that  AOPL's 
studv  focuses  mainly  on  individual 
company  cost  index  changes  that 
happened  between  two  discrete  years, 
from  the  1994  base  year  to  the  1999 
terminal  year,  in  effect  ignoring 
everything  that  happened  in  the 
intervening  years.  Sinclair  contends  that 
by  doing  so,  AOPL  overlooks  the  multi- 
year  averaging  process  that  occurs  under 
a  price  cap  regulation  scheme.^ '  Sinclair 
claims  that  the  AOPL  study  applies 
fixed  original  year  (1994)  barrel  mileage 
for  computing  the  barrel-mile-weighted 
averages  for  purposes  or  computing  how 


costs  have  changed  between  1994  and 
1999.  Sinclair  states  that  as  a  result, 
AOPL  ignores  the  cost  savings  that 
occur  as  volume  moves  away  from  high- 
cost  pipelines  and  to  lower-cost 
pipelines.^*  Further,  Sinclair  states  that 
AOPL  computes  averages  of  the 
percentage  changes  of  each  individual 
company's  costs  from  one  time  period  to 
another,  rather  than  computing  the 
average  changes  in  cost  levels  across  the 
industry  as  the  Commission  Staff  and 
Sinclair  have  done.  Sinclair  states  that 
AOPL's  approach  places  equal  weight 
on  the  pipelines  that  experience  large 
year-to-year  cost  changes  as  compared 
to  pipelines  with  more  modest  cost 
changes  and  as  a  result  AOPL  accords 
relatively  high  weight  to  the  pipelines 
that  have  been  the  least  successful  in 
controlling  costs. ^^  Sinclair  claims  that 
if  it  were  to  replicate  AOPL's  analysis  of 
average  changes  in  operating  costs 
experienced  by  companies  filing  data  in 
every  year  from  1994  to  1999,  but 
exclude  the  extreme  5  percent  of 
reporting  companies  and  substitute 
1999  weights  in  place  of  1994  weights, 
the  weighted  average  cost  increase 
would  be  substantially  closer  to  PPI-1 
than  to  AOPL's  suggested  PPI.^e 

Discussion 

AOPL  argues  that  Staffs  use  of  a 
weighted  average  of  operating  costs  is 
not  the  appropriate  measure  of  industry 
costs  by  which  to  evaluate  the  index's 
performance.  The  choice  between  Staffs 
method  and  AOPL's  method  depends  on 
the  meaning  of  "actual  cost  changes 
experienced  by  the  oil  pipeline 
industry."  ^^  Staff  has  interpreted  this 
phrase  to  mean  actual  year-to-year 
changes  in  the  industry's  average 
operating  cost  of  transporting  one  barrel 
of  oil  or  oil  products  one  mile.^s 
Comparing  this  with  the  index  changes 
emphasizes  the  index's  efficiency- 
promoting  (/.e„  cost  controlling) 
property,  one  of  the  characteristics  the 
Commission  cited  as  a  benefit  of  using 
an  indexing  system.^"  In  addition,  an 
index  that  tracks  reasonably  well  the 
industry's  weighted  average  cost 
provides  assurance  that  pipelines' 
prices  to  shippers  are  not  rising  faster  or 
falling  slower  than  the  cost  of  shipping 
a  substantial  portion  of  all  crude  oil  or 
products  being  transported.  This 


'    Some  uf  these  comments  are  discussed  in 
connection  with  Issue  No  4  below 


1"  Converting  the  PPl  to  the  twelve-month  period 
from  julyl  to  lune  30 

•''AOPL  Comments,  p.  6. 

-"Kahn  Declaration,  p.  8. 

-'  Kahn  Declaration,  p.  7. 

"  AOPL  Comments,  p.  7 

•'^Sinclair  Reply  Comments,  p.  7,  Scherer 
Testimony,  pp  5  and  9-11 


-'■•  Sinclair  Reply  Comments,  pp.  7-8.  Scherer 
Testimony,  pp.  5  and  U-12. 

-'■  Sinclair  Reply  Comments,  p.  8.  Scherer 
Testimony,  pp.  5  iSi  13-14. 

-''Sinclair  Reply  Comments,  p.  9. 

-'Order  No.  561  at  30.941,  30.950. 

-"  Staff  actually  scaled  its  analysis  to  report 
,u  crage  cost  per  thousand  barrel-miles  rather  than 
;iMe  barrel-mile. 

- 'Order  No.  561  at  30.948  and  n.  37. 


protection  of  shippers  from  rate 
increases  greater  than  a  measure  of  the 
rate  of  inflation  is  another  benefit  of 
indexing  cited  by  the  Commission. '" 

AOPL  has  interpreted  the  objective  of 
indexing  to  be  choosing  "the  indexation 
formula  that  appears,  on  the  basis  of 
past  experience,  best  to  reflect  the 
changes  in  costs  that  individual  pipeline 
companies  might  most  reasonably  be 
able  to  achieve."  *i  Dr.  Kahn  also  claims 
that  the  appropriate  measure  for 
indexing  changes  "is  not  the  change  in 
industry  costs"  despite  the 
Commission's  repeated  use  in  Order  No. 
561  of  the  phrase  "actual  cost  changes 
experienced  by  the  oil  pipeline 
industry."  ^^  This  interpretation 
provides  the  basis  for  AOPL's  assertion 
that  the  correct  measure  of  changes  in 
the  industry  costs  considers  central 
tendencies  in  year-to-year  changes  in 
the  costs  of  individual  firms." 

AOPL  also  objects  to  Staffs  use  of  the 
average  of  year-to-year  changes  in  costs 
and  the  PPI-1  index  to  compare  the 
index  changes  with  the  cost  changes. 
AOPL  argues  that  the  change  between 
the  first  and  last  years  of  the  period 
being  examined  is  better  for  comparing 
the  index  to  industry  costs  than  is  the 
average  used  by  Staff.  As  Sinclair  has 
pointed  out.  however.  AOPL  has  used 
1994  barrel-miles  weights  in  computing 
the  weighted  average  costs  for  1999  that 
it  uses  to  measure  the  change  between 
the  two  years.  In  addition.  Sinclair  notes 
that  AOPL's  method  is  a  fixed-weight 
approach  formerly  used  in  the 
calculation  of  the  Consumer  Price  Index 
but  recenUy  discarded.  This  change 
occurred  because  the  fixed-weight 
approach  ignored  consumer  substitution 
from  high-priced  goods  to  low-priced 
goods,  consequently  overestimating  the 
amount  of  price  inflation  in  the 
economy." 

Upon  reviewing  the  initial  and  reply 
comments,  the  Commission  concludes 
that  the  methodology  used  by  Staff  as 
reflected  in  the  NOI  is  correct.  Staffs 
approach  gives  more  weight  to  the 
volumes  and  distances  products  are 
shipped  by  the  pipeline  industry, 
whereas  AOPL  gives  equal  weight  to  the 
year-to-year  cost  changes  of  each 
individual  firm,  regardless  of  the 
volume  and  distances  products  are 
shipped.  Indeed,  as  Sinclair  noted. 
AOPL's  approach,  when  applied  to  a 
larger  set  of  firms,  yields  results  that 
more  reasonably  approximate  the  PPI-1 


than  the  PPI  as  the  proper  index  to  use 
in  determining  the  annual  price  ceiling. 

AOPL  attempts  to  support  its  use  of 
pipeline-specific  cost  experience,  as 
opposed  to  industry-wide,  barrel-mile, 
weighted  average  costs,  with  a 
hypothetical  example.  In  AOPL's 
hypothetical,  a  high  cost  pipeline, 
which  inexplicably  has  much  higher 
volumes  than  a  less  costly  competitor, 
finds  that  its  business  naturally  migrates 
to  the  lower  cost  competitor.  Thus,  even 
though  both  companies'  costs  may 
increase  somewhat  over  time,  the 
industry-wide,  barrel-mile  weighted 
costs  will  decrease  as  more  business  is 
now  fiowing  to  the  more  efficient- firm. 
This  is  simply  the  natural  working  of 
the  market  forces  at  play,  and  does  not 
show  any  distortion  resulting  from 
Staffs  methodology  for  calculating  the 
industry's  cost  experience  in  support  of 
the  PPl-1  index  choice.  In  fact,  such 
behavior  is  exactly  the  type  that  an 
appropriately  chosen  index  would  be 
expected  to  encourage. 

■The  Commission  finds  that  the  barrel- 
mile,  weighted  average  cost  approach,  is 
fully  consistent  with  determining  an 
industry-wide,  generally  applicable 
index  mechanism  that  is  fair  to  both 
transporters  and  shippers  alike.  In  fact, 
to  use  AOPL's  approach  would 
inappropriately  skew  the  index  by 
giving  unreasonable  weight  to  higher 
cost,  less  efficient  transporters  that 
move  only  a  fraction  of  the  industr\- 
wide  volumes.  It  is  natural  that  such 
less  efficient,  more  costly  individual 
firms  may  experience  higher  costs  than 
the  vast  majority  of  companies  for 
which  the  general  index,  supported  bv 
a  weighted-average  barrel-mile  analysis, 
is  appropriate.  '■■' 

By  emphasizing  cost  changes  of 
individual  firms  rather  than  industry 
average  cost  changes,  AOPL  would  raise 
the  price  ceiling  and  thereby  enable 
more  high-cost  pipelines  to  become  or 
remain  profitable.  In  its  comments  on 
Order  No.  561,  AOPL  supported  a  more 
generous  index  than  the  PPI-1  on  the 
grounds  that  it  would  cover  even  the 
largest  changes  in  costs  and  allow  even 
the  highest  cost  pipelines  to  cover  their 
costs.  In  response  to  this  argument  we 
noted  that  '[t]he  role  of  an  index  is  to 
accommodate  normal  cost  changes.  Its 
purpose  is  not  to  guarantee  reco\ery  of 


'"Order  No.  5bl  ut  ,i0.y4H— 49. 

"  .^OPL  Initial  C.oniiuHiits.  p.  6:  Kahn 
Declaration,  p.  H.  Emphasis  added. 

'-See,  e.g..  Order  .\o  561  at  pages  30,941  and 
30.950.  Emphasis  aildeil. 

^■•Scherer  resli.nony.  p.  12. 


'   Any  outlier  company,  which  e.'<periences 
higher  costs  than  the  vast  majority  for  whom  the 
index  is  appropriate,  always  has  the  option, 
however,  of  filing  for  a  cost  of  senice  increase  to 
initiate  a  general  rate  proceeding,  if  it  can 
demonstrate  that  there  is  a  substantial  divergence 
between  the  actual  costs  experienced  bv  the 
pipeline  and  the  indexed  ceiling  rate  such  that  the 
indexed  ceiling  rate  would  preclude  the  pipeline 
from  being  able  to  charge  a  just  and  reasonable  rate. 
See  18  CFR  §  342.4  (2000). 
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dll  costs  at  any  time  and  in  full, 
regardless  of  other  circumstances.  Even 
competitive  markets  do  not  do  this."  *** 

Sinclair,  on  the  other  hand,  argued 
tha4  the  Commission  should  adopt  the 
PPI-2  or  at  most  PPI-1.5  as  the  index  for 
determining  oil  pipeline  rates  for  the 
ne.xt  five  years. ''  Support  for  that 
assertion  appears  weak,  however.  In 
fact.  Sinclair's  own  expert,  Professor 
Scherer,  is  lukewarm  on  the  idea. 
Professor  Sherer  in  fact  concludes  his 
initial  statement  bv  saying," 
•(Allthough  aggregate  expense  per 
barrel-mile  fluctuated  from  year  to  year, 
in  part  because  of  changes  in  the 
volume  of  crude  oil  or  product 
transported,  the  PP1(FG)-1  approach 
performed  well  in  relating  operators' 
costs  to  automatically  authorized  rate 
increases."  '"  He  then  states,  "From  the 
industrv's  recent  experience  in  raising 
pipeline  throughput  and  labor 
productivity,  an  argument  might  be 
sustained  for  twisting  the  ratchet  a  bit 
tighter — eg  .  increasing  the  annual  PPl 
offset  from  1.0  to,  e.^..  1.5  percentage 
points ."'''  He  provides  no  facts  to 
support  why  the  ratchet  should  be 
twisted  tighter.  In  fact,  in  his  reply 
comments,  he  repeats  "the  conclusion 
of  mv  previous  statement — that  the  PPI- 

1  approach  performed  well  in  relating 
operators'  costs  to  automatically 
authorized  rate  increases."^"  Sinclair 
therefore  does  not  have  a  sufficient  basis 
for  increasing  the  -  1  factor  to  -  1.5  or 

-  2.  Therefore,  we  conclude  that  the 
study  methodology  contained  in  the 
Staffs  review  is  appropriate 

2  Adequacy  of  the  S'umber  of  Pipelines 
Included  in  the  Study 

Staffs  review  uses  as  much 
information  as  possible  from  the 
available  data  based  on  FERC  Form  No. 
6  Data  were  unavailable  for  some  firms 
in  some  years.  For  example,  a  missing 
barrel-miles  report  for  a  particular  firm 
in  one  vear  would  drop  that  firm  out  of 
the  data  set  for  that  year.  However,  Staff 
included  that  firm  in  its  computations 
for  each  year  containing  valid  data  for 
the  firm.  As  a  result.  Staffs  data  set 
contained  a  varying  number  of  firms 
during  the  years  1994  through  1999. 

AOPL  argues  that  Staff,  in  its  review, 
should  not  use  pipeline  firms  for  which 
data  were  available  for  some  years  and 
missing  for  others.  AOPL  limited  its 
analysis  to  pipeline  firms  for  which  data 
were  available  for  the  entire  period 


being  examined.^'  AOPL  asserts  that 
Staffs  review  fails  to  account  for  the 
possibility  of  outliers,  namely,  pipeline 
firms  whose  costs  or  cost  changes  are 
much  too  low  or  much  too  high  because 
of  some  anomaly,  such  as  a  reporting 
error,  an  extraordinarv'  expense  or  a 
shift  of  costs  from  one  year  to  the  next. 
AOPL  adjusts  its  data  set  (year-to-year 
changes  in  each  individual  firm's  cost) 
to  account  for  possible  outliers  by  using 
both  the  middle  80  percent  and  the 
middle  50  percent  of  pipeline  firms 
(excluding  the  10  percent  and  25 
percent,  respectively,  of  pipelines 
having  the  largest  cost  changes  and  the 
10  percent  and  25  percent,  respectively, 
of  pipelines  having  the  smallest  cost 
changes  ).•*' 

Sinclair  asserts  in  reply  that  because 
AOPL's  study  is  based  entirely  on  those 
companies  that  filed  Form  No.  6  data  in 
every  single  year  from  1994  to  1999,  its 
data  base  is  seriously  flawed. ■»*  Sinclair 
states  that  AOPL's  database  does  not 
include  previously  existing  companies 
that  merged  into  other  companies  or 
new  companies  that  have  come  about  as 
a  result  of  mergers  or  sell-offs.  Sinclair 
states  that  the  companies  that 
disappeared  as  a  result  of  a  merger  were 
smaller  higher  cost  operators  that  were 
not  included  in  the  database  until  after 
the  merger  as  f)art  of  a  pipeline  that 
existed  over  the  entire  1994-1999 
period.  As  a  result,  Sinclair  contends 
that  this  overstates  the  weighted  average 
change  experienced  by  post-merger 
pipelines  when  compared  to  the  same 
pipelines  before  the  merger.  Sinclair 
states  that  pipelines  carr\ing  97.8 
percent  of  pre-merger  barrel-mile  traffic 
acquired  pre-merger  companies  with 
costs  4.26  times  of  the  acquiring 
pipeline  companies,  resulting  in  the 
acquiring  companies'  post-merger 
barrel-mile  weighted  costs  increasing 
7  2  percent. ■•■' 

Sinclair  contends  that  the  AOPL 
study  suffers  from  another  major  flaw  in 
that  AOPL's  conclusions  regarding 
changes  in  operating  costs  are  based  on 
companies  that  transported  as  little  as 
67  percent  of  the  total  miles  transported 
by  the  industry  in  1999.  Sinclair  states 
that  this  is  the  result  of  AOPL  excluding 
50  percent  of  the  industrv'  from  its 
study  ■•'• 

Sinclair  states  that  it  replicated 
AOPL's  analysis  with  variations  in 
sample  size  and  barrel-mile  coverage  to 
show  the  sensitivity  of  the  AOPL  study 


'"Ordpr  No.  561-A,  p.  31,097.  Footnote  25  on 
that  page  quotfis  Dr.  Kahn  saying  essentiallv  the 
same  thing  in  his  original  testimony  that  case. 
"Sf?e  Sinclair  Initial  Comments,  p.  37 
"Scherer  Initial  Testimony,  p   16. 

*" Sherer  Further  Testimony,  p.  25. 


«'  AOPL  Comments,  p.  7 
'^Kahn  Detlarallou.  pp.  11-12. 
••^Sinclair  Reply  Ciimmenls.  pp   5-6 
<<  Smclair  Reply  Comments,  p.  b,  Scherer 
Testimony  pp  4-5  and  7 

■"Sinclair  Reply  Comment.s,  pp.  8-9. 


to  these  variables  and  how  with  minor 
changes  in  these  variables  AOPL's 
methodology  produces  operating  cost 
changes  that  are  far  closer  to  PPI-1  than 
to  PPL  In  the  first  of  three  computations, 
Sinclair  states  that  it  followed  AOPL 
ana  used  the  average  changes  in 
operating  costs  experienced  by 
companies  filing  data  in  every  year  from 
1994  to  1999,  but  excluded  only  the 
extreme  5  percent  of  reporting 
companies  and  substituted  1999  weights 
in  place  of  1994  weights.  As  a  resuh. 
89.8  percent  of  the  barrel  miles 
transported  by  the  industry  in  1999 
were  included.  The  study  resulted  in  a 
weighted  average  annual  percentage 
change  in  operating  costs  of  0.28 
percent.  Sinclair  contends  this  result  is 
substantially  closer  to  the  PPI-1  (0.17 
percent)  than  to  the  PPI  (1.17  percent).-"- 

In  its  second  analysis,  Sinclair  used 
all  companies  that  reported  data  in  both 
1994  and  1999,  added  Unocal  Pipeline 
Company  (Unocal)  and  Exxon  Pipeline 
Company  (Exxon)  to  its  database 
because  both  companies  conducted 
much  of  their  business  in  the 
continental  U.S.  in  addition  to  Alaska 
(and  therefore  were  not  subject  to  the 
TAPS  exclusion),  and  used  100  percent 
of  the  companies  rather  than  95  percent. 
This  analysis  captures  94.2  percent  of 
the  barrel-miles  and  results  in  a 
weighted  average  annual  percentage 
change  in  operating  costs  of  0.19 
percent. •'^  Sinclair's  third  analysis,  was 
the  same  as  its  second  except  for 
omitting  the  5  percent  most  extreme 
values.  This  included  93.7  percent  of 
the  barrel  miles  and  resulted  in  a 
weighted  average  annual  percentage 
change  in  operating  costs  of  0.22 
percent.^" 

Discussion 

In  its  review.  Staff  considered  all 
firms  having  valid  data  for  at  least  one 
year  during  1994  through  1999.  The 
resulting  data  set  differs  from  that  used 
by  AOPL  in  two  important  ways.  First, 
it  uses  much  more  of  the  information 
available  from  the  entire  Oil  Pipeline 
Research  Institute  (OPRI)'"'  data  set  than 
does  AOPL's.  Second,  the  number  of 
firms  whose  costs  are  used  varies  from 
year  to  year.  AOPL  criticizes  Staff  for 
including  firms  that  do  not  have  cost- 
per-barrel-mile  figures  for  every  year 
from  1994  through  1999. 

AOPL's  concern  with  Staffs  use  of 
firms  for  whom  cost  data  are  not 
reported  in  all  years  between  1994  and 
1999  inclusive  is  misplaced.  Exclusion 


*"•  Sinclair  Reply  Comments,  pp  9-10. 
*'  Sinclair  Reply  Comments,  p.  10 
*"  Sinclair  Reply  Comments.  pp.U)-ll. 
«"SfpNOI  at  35,765.  n.  16. 
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of  a  number  of  firms  who  are  absent  in 
one  or  more  years  is  ignoring  valuable 
information.  As  Sinclair  has  noted, 
AOPL  has  failed  to  account  for  mergers, 
spin-offs  and  new  entrants  during  the 
period.  This  may  lead,  for  example,  to 
an  existing  firm's  costs  being  ignored 
prior  to  its  acquisition  by  another  firm, 
the  consequence  being  that  industry 
average  costs  may  appear  to  change 
when  in  fact  they  have  not.  Regardless, 
the  exclusion  of  firms  biases  upward 
AOPL's  reported  cost  changes. 

AOPL  has  ignored  information  in  a 
second  way.  So  as  to  avoid  being 
influenced  by  outliers  (data  that  are 
extreme  and  thus  may  imduly  affect  the 
outcome),  after  AOPL  has  limited  its 
data  set  as  described  above,  it  limits  its 
review  to  the  "middle  fifty  percent"  and 
the  "middle  eighty  percent"  of  its 
sample  by  excluding  the  "upper  and 
lower"  observations.^^  AOPL  apparently 
did  so  symmetrically,  removing  as  many 
firms  fi^m  the  upper  side  of  the 
distribution  as  fi"om  the  lower.  As  we 
describe  below,  narrowing  the  data  set 
as  AOPL  has  done  and  using  its  cost- 
change  method  dramatically  increases 
the  resultant  cost  changes  from  those 
determined  by  using  a  complete  or 
nearly  complete  data  set. 

AOPL's  own  work  suggests  that  as 
more  and  more  of  those  omitted 
observations  are  included,  the  weighted- 
average  change  in  operating  cost 
declines. 5'  Sinclair  confirms  that 
decline  by  expanding  the  set  of 
observations  to  include  ninety-five 
percent  of  the  appropriate  firms  and 
finding  cost  changes  much  closer  to  the 
changes  in  PPI-1  than  in  PPI." 

Dropping  outliers  from  a  data 
distribution  is  a  common  technique  to 
deal  with  the  possible  distortion  they 
might  impart  to  measures  of  its  central 
tendency.  The  median  of  a  data 
distribution  is  imchanged  by  dropping 
the  same  number  of  observations  from 
the  high  end  of  the  distribution  as  from 
the  low  end.  Looking  at  the  median, 
then,  suggests  that  increasing  or 
decreasing  the  nmnber  of  outliers  has 
little  effect  on  the  information  available 
from  the  data  set.  In  this  case,  however, 
the  information  available  from  the 
narrowed  distribution  varies 
substantially  with  the  nimiber  of 
observations  that  are  discarded  as 
outliers. 

In  its  analysis  presented  in  the  NOI, 
Staff  excluded  TAPS  pipelines  from  its 
data  set,  including  pipeline  activity  of 
Exxon  and  Unocal  in  the  lower  forty- 
eight  states.  To  accoimt  for  this 


omission.  Staff  included  the  operating 
costs  and  barrel-miles  for  those  two 
companies  in  the  contiguous  forty'Cight 
states  and  recalculated  its  results.  The 
only  resultant  change  appeared  in  the 
industry  average  cost  per  barrel-mile, 
which  rose  slightly  from  -  0.47  percent 
to  -0.43  percent. 

Staff  has  redone  its  analysis  using 
AOPL's  method  of  excluding 
observations  from  the  analysis  on  a  data 
set  enlarged  to  include  every  firm  for 
which  two  consecutive  years  of  cost 
data  appeared  at  least  once.  Staff 
considered  four  cases:  the  entire 
distribution  of  changes  for  each  of  the 
five  two-year  periods,  the  middle  90 
percent,  the  middle  80  percent  and  the 
middle  50  percent  of  the  five 
distributions.  These  four  cases  provide 
two  significant  results  regarding  the 
effects  of  narrowing  the  data  sets  under 
consideration.  First,  reducing  the  initial 
data  set  to  only  those  firms  present  in 
all  years  causes  the  weighted  average  of 
cumulative  cost  changes  to  increase. 
Second,  as  the  number  of  observations 
dropped  from  the  available  distribution 
increases  (i.e.,  the  number  of 
observations  remaining  for  analysis 
decreases),  the  weighted  average  of 
cumulative  cost  changes  increases.  This 
effect  is  particularly  strong  as  the 
observations  available  for  analysis 
decline  from  90  percent  to  80  percent  of 
all  observations,  although  AOPL's  initial 
comments  demonstrate  this  for  the 
change  from  80  percent  to  50  percent."^ ' 

We  are  persuaded  that  taking  full 
advantage  of  the  available  information  is 
the  proper  path  to  take.  Narrowing  the 
set  of  observations  may  be  appropriate 
if  it  is  not  possible  to  quantify  the  entire 
population  in  the  analysis,  so  that  a 
sample  must  be  drawn  to  make  the 
needed  calculations.  For  example,  the 
pollution  levels  in  a  contaminated 
lemdfiU  site  are  determined  through 
sampling,  not  by  analyzing  every  cubic 
yard  of  dirt  in  the  landfill.  In  the  present 
case,  however,  we  are  not  required  to 
sample.  We  can  work  with  the  complete 
data  set  without  sampling.  Using  all 
available  data  is  consistent  with  Order 
No.  561  to  review  the  experience  of  the 
entire  oil  pipeline  industry  and  not 
limit  the  review  to  some  portion  of  it. 
In  addition,  the  systematic  changes  that 
arise  from  narrowing  the  data  set  are 
troubling.  We  see  no  compelling  reason 
to  engage  in  a  practice  that  is 
unnecessary  and  appears  not  to  be 
neutral  in  its  effect  on  our  review. 


3.  Adequacy  of  Costs  Considered  in 
Staff's  Review 

In  completing  its  review  of  historical 
changes  in  industry'  costs,  the  Staff  used 
operating  expenses  as  reported  by 
pipelines  in  FERC  Form  No.  6/''* 
Operating  expenses  consist  of 
operations  expenses  [i.e..  salaries  and 
wages,  supplies  and  expenses,  outside 
services,  operating  fuel  and  power,  and 
oil  losses  and  shortages);  maintenance 
expenses  [i.e.,  salaries  and  wages, 
supplies  and  expenses,  outside  ser\ices. 
and  maintenance  materials):  and  general 
expenses  [i.e.,  salaries  and  wages, 
supplies  and  expenses,  outside  services, 
rentals,  depreciation  and  amortization, 
pensions  and  benefits,  insurance, 
casualty  and  other  losses  and  pipeline 
taxes).  Staff  used  these  costs  in  its 
review  because  they  include  both 
operating  expenses  incurred  during  the 
relevant  year  and  charges  for 
amortization  and  depreciation  for  that 
year.  5'' 

AOPL  points  out  that  the  data  Staff 
uses  are  operating  costs  as  reported  in 
FERC  Form  No.  6,  which  includes 
depreciation  but  excludes  other  capital 
costs,  especially  return  on  investment 
and  income  taxes.  AOPL  argues  that  this 
is  an  important  omission.'^'' 

Sinclair  argues  that  the  AOPL  study 
computes  a  new  index  of  costs  that 
include  not  only  operating  expenses  as 
defined  in  FERC  Form  No.  6,  but  also 
the  current  year's  net  additions  to  the 
depreciated  book  value  of  plant  and 
equipment.  Sinclair  contends  this 
approach  violates  generally  accepted 
accounting  principles. 5" 

Discussion 

AOPL  contends  that  Staff  should  have 
recognized  return  on  investment  and 
income  taxes.  AOPL  itself  however,  did 
not  include  a  cost  component  that  was 
associated  with  return  on  investment 
and  income  taxes.  Rather  AOPL's 
witness  Dr.  Kahn  used  an  alternate 
method  to  approximate  the  costs 
associated  with  return  on  investment 
and  income  taxes.  To  account  for  these 
two  components  of  cost.  Dr.  Kahn 
calculated  the  change  in  the  net  plant 
account  for  petroleum  pipelines  (i.e.. 
computing  the  change  in  carrier 
property  less  accrued  depreciation). 
This  computation  was  used  in  addition 
to  the  change  in  operating  costs  to  arrive 
at  the  change  in  costs  from  one  year  to 
another.  Neither  AOPL  nor  Dr.  Kahn 


5"  Kahn,  Declaration,  p.  12. 
"  Kahn,  Declaration,  Table  4. 
^•'Sinclair  Reply  Comments,  pp.10-11. 


^^Kahn  Declaration.  Table  4.  rows  (1)  and  (5) 
column  (d). 


'•■'  Operating  expenses  were  taken  from  FERC 
Form  No.  b.  page  304.  line  22.  column  m 

^5  NOI  at  35.765. 

56  AOPL  Comments,  p.  8. 

^'Sinclair  Reply  Comments,  p.  8.  Scherer 
Testimony  pp.  5  and  16-1  7. 
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support  vvhv  using  the  change  in  net 
plant  would  approximate  an  oil 
pipeline's  cost  associated  with  return  on 
investment  and  income  taxes. 

Order  No.  561  required  that  the  FERt: 
Form  No.  6  information  be  used  to 
determme  the  cost  changes  experienced 
bv  the  industry  However.  FERC;  Form 
No  6  does  not  include  any  cost  figures 
associated  with  a  pipeline's  return  on 
investment  and  income  taxes.  A 
pipeline's  cost-of-service  is  made  up  of 
costs  associated  with  operation, 
maintenance,  depreciation  and 
amortization,  taxes,  and  return  on  rate 
base  of  which  undepreciated  value  of 
carrier  plant,  or  net  plant,  is  the  major 
component.  However,  only  operation 
and  maintenance  and  general  expense 
(which  includes  depreciation  and 
amortization)  are  included  in  FERC 
Form  No.  fi.  AOPL  proposes  to 
approximate  the  other  two  cost-of- 
service  items  by  measuring  the  change 
in  net  plant.  Unlike  the  four  cost-of- 
service  items,  net  plant  represents  an 
asset  account  rather  than  an  expense 
account  item. 

AOPL  recognizes  that  depreciation 
and  amortization  is  a  measure  of  capital 
costs.  The  amortization  and 
depreciation  amounts  listed  in  FERC 
Form  No.  6  are  based  upon  the  carrier 
property  used  by  Dr  Kahn  in  his 
calculation  to  approximate  return  on 
investment  and  taxes.  As  a  result,  an 
increase  in  net  plant  from  one  year  to 
another  should  be  matched  by  an 
increase  in  the  depreciation  expense 
and  amortization  associated  on  that 
plant.  Likewise  a  decrease  in  net  plant 
from  one  vear  to  the  next  should  be 
matched  by  a  decrease  in  depreciation 
expense  and  amortization  associated  on 
that  plant.  Net  plant  is  also  the  main 
component  used  to  determine  a 
pipelines  rate  base  that  is  used  to 
compute  return  and  taxes  associated 
with  return.  As  a  result,  an  increase  or 
decrease  in  a  company's  net  plant 
would  be  reflected  in  the  return  on 
investment  and  associated  taxes.  Thus, 
depreciation  expense  and  amortization, 
return,  and  taxes  all  measure  a 
pipeline's  capital  investment.  All  three 
of  these  capital  cost  components  differ 
from  net  plant  in  that:  (1)  they  represent 
an  expense  amount  rather  than  an  asset 
amount,  and  (2)  each  represents  only  a 
fraction  of  the  amounts  represented  by 
net  plant.  Depreciation  and  amortization 
expense  represents  the  portion  of 
depreciable  assets  allocated  to  expense 
each  year  This  allocation  process  is 
done  over  the  estimated  service  lives  of 
assets.  Return  is  the  cost  associated  with 
a  pipeline's  investment  in  rate  base,  of 
which  net  plant  is  the  major  component. 
Return  is  derived  by  multiplying  rate 


base  by  a  rate  of  return  expressed  as  a 
percentage.  Taxes  are  computed  based 
upon  the  return. 

The  (Commission  is  not  persuaded  by 
AOPL's  arguments.  The  Commission 
finds  that  AOPL  has  not  supported  why 
a  change  in  a  pipeline's  net  plant  can 
approximate  a  change  in  costs 
associated  with  return  on  investment 
and  income  taxes.  Further,  the 
Commission  does  not  believe  it 
appropriate  to  consider  a  pipeline's 
change  in  net  plant  from  one  year  to 
another  as  a  reasonable  approximation 
of  the  change  in  costs  associated  with 
return  on  investment  and  income  taxes. 
As  discussed  above  the  three  capital 
cost  components  associated  with  net 
plant  represent  a  small  portion  of  this 
asset  account.  Thus,  including  net  plant 
in  an  equation  to  determine  a  change  in 
pipeline  costs  could  unfairly  weight  any 
change  in  the  capital  portion  of  a 
pipeline's  total  costs.  Therefore,  the 
Commission  finds  that  by  using  FERC 
Form  No.  b  reported  costs  for  operation 
and  maintenance  expenses  (including 
depreciation  expense),  the  majority  of 
the  dollars  associated  with  a  pipeline's 
cost-of-ser\  ice  components  are  being 
captured  for  the  determination  of  the 
change  in  costs  from  year  to  year.  This 
represents  a  more  reasonable  method 
than  trying  to  approximate  return  and 
related  income  taxes  based  upon 
changes  in  net  plant. 

4   The  Index  of  Choice 

C.\PP  observes  that  the  Energy  Policy 
Act  of  1992  required  the  Commission  to 
establish  a  simplified  and  generally 
applicable  ratemaking  methodology  for 
oil  pipelines,  consistent  with  the  just 
and  reasonable  standards  of  the 
interstate  Commerce  Act  (ICA)."^"  CAPP 
recognizes  that  to  achieve  this 
simplicity  requires  some  tradeoff  with 
accuracy.  CAPP  argues  that  a  simple 
aggregate  index  would  not  be  expected 
to  be  as  accurate  as  a  more  detailed 
index  that  closely  matched  emd  tracked 
prices  and  costs  on  a  component  by 
component  basis.  CAPP  concludes  by 
stating  that  if  a  "simple  '  index  is 
required,  the  PPl-based  index  is  the 
most  all-encompassing,  simplest  index 
available.'^" 

CAPP  states,  however,  that  it  has 
concerns  regarding  the  "general 
applicability"  of  a  PPl-based  index. 
CAPP  questions  whether  one  simple 
index  can  be  "generally  applicable" 
when  the  pipeline  industry  does  not 
have  a  normal  distribution  of  companies 
in  terms  of  size  and  performance,  that 
is.  the  industry  structure  is  very 


concentrated  by  its  representation  of  a 
small  number  of  very  large  firms. s" 
CAPP  suggests  that  the  Commission 
review  its  constraint  of  having  the  same 
index  for  all  pipelines.  That  is.  the 
Commission  could  retain  the  same 
simple  PPl-base  index,  but  vary  the 
reduction  factor  according  to  two  or 
three  broad  industry  groupings,  to  make 
the  index  more  "generally 
applicable."''' 

CAPP  asserts  that  any  index-to-actual 
cost  differences,  or  regulatory  errors, 
should  be  borne  by  the  party  that  also 
receives  the  biggest  benefit — in  this 
case,  the  pipeline  companies.  CAPP 
contends  the  index  should  err  on  the 
side  that  results  in  the  pipelines 
undercharging,  in  order  to  ensure  the 
users  of  the  pipelines  do  not  bear  a 
disproportionate  share  of  the  regulatory 
cost  burden.**^ 

CAPP  argues  that  since  a  pipeline's 
cost  structure  is  not  fully  impacted  by 
inflation,  the  cost  base  should  not  be 
fully  indexed  to  inflation.  CAPP  also 
argues  that  an  index  approach  can 
instill  incentives  to  capture  significant 
gains  and  costs  reductions  and  these 
savings  need  to  be  reflected  in  rates. 
CAPP  suggests  that  reducing  the  price 
index  by  a  factor  can  be  a  mechanism 
to  help  keep  rates  in-line  with 
underlying  costs,  without  jeopardizing 
the  underlying  rationale  or  effect  of  the 
index  methodology.^^ 

CAPP  asserts  that  a  five-year  period  is 
too  short  to  compute  a  trend  analysis 
that  is  statistically  sound  and  that 
provides  conclusive  findings.  CAPP 
concludes  by  saying  that  any  historical 
correlations  or  comparisons  of  pipeline 
costs  and  the  PPl  are  as  likely  to  reflect 
random  coincidence  as  they  are  to 
reflect  a  statistically  significant 
relationship.  CAPP  also  expresses  a 
concern  that  small  differences  can  have 
significant  absolute  impacts  since  the 
value  and  volume  of  crude  oil 
transported  through  oil  pipelines  is 
huge.  CAPP  suggests  an  alternative 
method  for  assessing  the 
appropriateness  of  the  PPI,  i.e., 
Commission  review  of  the  underlying 
components  and  definitions  of  various 
indexes  available  for  comparison  with 
the  components  of  pipeline  operating 
costs.'*'' 

CAPP  claims  pipeline  companies 
have  experienced  significant  cost 


"49  11  SC  app   1  (19881 
'■"CAPP  Reply  Coniinents.  pp   16-17. 


''"CAPP  states  it  has  not  conducted  an  in-dept 
review  of  the  numerous  pipelines  that  file  FERC 
Form  No.  6.  It  states  that  it  conducted  a  review  of 
aggregated  data  reported  annually  in  the  Oil  &  Gas 
lournal  CAPP  Reply  Comments,  pp.  12-1.3. 

•"  CAPP  Reply  Comments,  pp.  15-20. 

»'C,\PP  Reply  Comments,  p.  10. 

6^  CAPP  Initial  CommenU.  p.  8. 

"CAPP  Initial  CommenU.  pp.  6-7 
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savings  under  deregulation  but  asserts 
the  cost-savings  have  not  been  shared 
with  the  producer/shippers  of  these 
pipelines.  CAPP  suggests  the 
Commission  consider  introducing  a  one- 
time adjustment  to  ensure  that,  over  the 
next  five  years,  rates  will  continue  to 
reflect  a  pipeline's  underlying  cost 
structure  and  remain  just  and 
reasonable.'*'' 

Platte  contends  that  the  PPI-1  index 
has  failed  to  track  changes  in  its 
individual  operating  costs  over  the  past 
five  years.  Because  of  future  anticipated 
costs,  Platte  argues  that  the  PPI  alone 
would  be  better  than  PPl-1,  which  it 
asserts  has  failed  to  adequately  track 
pipeline  cost  changes  during  the  past 
five  years.  It  therefore  urges  the 
Commission  to  adopt  "the  PPI  index 
proposed  by  AOPL."'"^ 

XVilliams  suggests  that  the 
Commission  revisit  the  propriety  of  the 
index  resulting  from  this  five-year 
review  after  a  period  of  three  years 
because  of  the  possibility  that  pipelines' 
cost  will  increase  significantly  in  the 
next  two  or  three  years  as  measures  are 
taken  to  mitigate  health,  safety  and 
environmental  risks  and  to  comply  with 
new  laws  and  regulations.**^  Colonial 
also  urges  the  Commission  to  consider 
the  high  probability  "that  pipeline  costs 
will  increase  more  rapidly  in  the  course 
of  the  next  five  years  because  of 
reliabililty  and  safety  issues."**" 

Equilon  requests  that  an  interim 
review  of  the  index  be  performed  prior 
to  the  2005  review  to  determine  whether 
the  index  has  resulted  in  a  revenue 
stream  that  has  kept  pace  with 
increasing  industry  costs.  In  the  absence 
of  an  interim  review  of  the  index, 
Equilon  requests  that  a  surcharge  option 
be  made  available  if  the  cost  impact  of 
pipeline  safety  legislation  is  both 
significant  and  pervasive.**^ 

Discussion 

We  will  not  adopt  the  changes  in  the 
indexing  methodology  suggested  by 
CAPP  since  similar  issues  were 
previously  considered  in  the  context  of 
the  proceeding  which  resulted  in  Order 
No.  561.  Nor,  as  discussed  above,  will 
we  adopt  AOPL's  and  Platte's 
recommendation  of  substituting  PPI  for 
PPI-1.  In  Order  No.  561,  we  recognized 
that  it  is  inevitable  that  an  indexing 
system  will  result  in  some  divergence 
between  the  actual  costs  changes 
experienced  by  individual  pipelines  and 
the  rate  changes  permitted  by  the  index. 


This  is  because  the  indexing  system 
utilizes  average,  economy-wide  costs 
rather  than  pipeline  specific  costs  to 
establish  rate  ceilings."" 

In  adopting  the  indexing 
methodology,  the  Commission 
established  "fail-safe"  procedures  and 
exceptions  to  maintain  a  proper  balance 
between  the  interests  of  pipelines  and 
shippers  under  the  just  and  reasonable 
standard  of  the  ICA.  The  Commission 
adopted  a  comprehensive  scheme  which 
includes  cost-of-service  and  settlement 
alternatives.  A  procedure  was 
established  for  shippers  to  challenge 
rate  changes  that,  while  in  compliance 
with  applicable  ceilings,  are  so 
substantially  in  excess  of  actual  costs  as 
to  be  unjust  and  unreasonable."'  In 
addition,  a  shipper  has  the  ability  to  file 
a  complaint  when  it  believes  a 
pipeline's  rates  no  longer  meet  the  just 
and  reasonable  standard  of  the  ICA. 

The  Commission  in  Order  No.  561 
rejected  a  suggestion  that  the  index  be 
applied  to  specific  components  of  a  rate 
because  it  could  cause  perverse  and 
unintended  consequences.  The 
Commission  concluded  this  would  be 
complex  and  difficult  to  administer.'-  In 
this  proceeding,  CAPP  raises  the  same 
issue  by  suggesting  that  the  index  be 
applied  to  selected  cost  components, 
those  subject  to  inflation.  For  the 
reasons  we  stated  in  Order  No.  561.  we 
will  not  adopt  CAPP's  suggestion.  CAPP 
suggests  varying  the  reduction  factor 
according  to  two  or  more  industry 
groupings.  This  suggestion  runs  counter 
to  the  mandate  of  the  Energy  Policy  Act 
of  1992  to  establish  a  simplified  and 
generally  applicable  ratemaking 
methodology  for  oil  pipelines  and  we 
will  not  adopt  it.  Moreover,  it  would  be 
complex  and  administratively 
burdensome.  This  would  require 
selecting  appropriate  classification 
criteria  for  establishing  groups, 
monitoring  pipelines  by  categor}'  to 
determine  into  which  group  each 
pipeline  falls  each  year,  maintaining 
records  on  what  reduction  factor  each 
pipeline  is  subject  to  in  a  given  index 
year,  and  determining  whether  a 
pipeline's  maximum  ceiling  rate 
comports  with  the  requirements  of  the 
applicable  index  reduction  factor.  Use 
of  different  index  reductions  for 


"'•CAPP  Reply  Comments,  p.  20. 
•■^Platte  Initial  Comments,  pp.  1-2. 
'•■"Williams  Initial  Comments,  p.  3 
""Colonial  Reply  Comments,  p.  1. 
""Equilon  Initial  Comments,  p.  2. 


'"Order  No.  .561  al  30.949. 

"' Order  No  561-A  at  31,101. 

"-Order  No.  561  at  30.952.  For  example,  thn 
Commission  stated  it  would  likely  require 
substantial  revisions,  and  perh.ips  additiims,  tu  the 
Cunimission's  regulations  to  identify  <ind  mciiiilor 
those  pipeline  accmints  that  would  be  subject  tii  ihi' 
index,  and  those  that  would  uol    The  additional 
work  this  would  crfu.se.  to  both  the  Commission  and 
the  industry,  would  underc  ut  the  policy  of  the 
Energy  Policy  Act  of  1992.  wliii  h  is  t(i  reduce,  not 
increase,  regulatory  burdens 


different  pipelines  may  provide  an 
incentive  for  a  pipeline  to  ensure  that  it 
would  be  placed  in  an  industry  group 
that  produced  the  most  favorable 
increase  or  smallest  reduction  in  its  rate 
ceiling. 

Finally,  we  decline  to  adopt  CAPP's 
suggestion  that  we  require  a  one-time 
adjustment  to  ensure  that  rates  over  the 
next  five  years  continue  to  reflect 
pipelines'  costs.  The  purpose  of  our 
indexing  methodology  is  to  permit 
adjustment  to  ceiling  rates  based  on 
historical  not  anticipated  cost  changes 
over  some  future  period. 

Similarly,  we  decline  to  adopt 
Equilon's  suggestion  that  we  implement 
a  surcharge  to  cover  anticipated 
environmental  and  safety  costs.  A 
pipeline  company  has  the  option  of 
making  a  cost-of-ser\ice  filing  pursuant 
to  18  CFR  §§  342  and  346  upon  showing 
that  there  is  a  substantial  divergence 
between  the  actual  costs  experienced  by 
the  pipeline  and  the  rate  resulting  from 
application  of  the  index.  The 
Commission's  cost-of-service  filing 
requirements  provide  an  appropriate 
mechanism  for  pipelines  to  seek 
recovery  in  the  event  such  costs  are 
incurred.  Conversely,  a  shipper  has 
adequate  protection  during  the  five-year 
period  because  it  can  challenge  a 
pipeline's  indexed  rate  as  excessive. 

CAPP  suggests  that  a  review  period  of 
greater  than  five  years  is  necessary  to 
complete  "a  trend  analysis  that  is 
statistically  sound  that  provides 
conclusive  results. '"  On  the  other  hand. 
Williams  and  Equilon  suggest  that  the 
next  review  of  the  index  be  done  in  less 
than  five  years.  Based  on  the  experience 
gained  in  completing  this  five-year 
review,  the  Commission  concludes  that 
five  years  is  a  reasonable  period  over 
which  to  complete  an  assessment  of  the 
performance  of  the  index  and  achieves 
a  reasonable  balance  between  the 
interests  of  pipelines  and  shippers.  A 
pipeline  has  the  opportunity  to  make  a 
cost-of-service  filing  within  the  five-year 
period  if  it  believes  its  index  rate  is  not 
sufficient. 

Conclusion 

After  consideration  of  all  the  initial 
and  reply  comments,  for  the  reasons  set 
forth  above,  the  Commission  concludes 
that  the  PPI-1  index  has  reasonably 
approximated  the  actual  cost  changes  in 
the  oil  pipeline  industry  during  the 
preceding  five  year  period,  and  that  it 
should  be  continued  for  the  subsequent 
five  year  period.  At  the  end  of  this 
period,  in  July  2005.  the  Commission 
will  once  again  review  the  index  to 
determine  whether  it  continues  to 
measure  adequately  the  cost  changes  in 
the  oil  pipeline  industr}-. 
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The  CJunmissinn  ordtTs  Thf  initi.il 
fivp-vear  review  uf  the  oil  pipeline 
pricing  index  is  concluded. 

B\  the  (A)mmission. 
David  P.  Boersers. 

|FR  Uoc   00-12:140  Filed  12-19-00;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
[Docket  No.  95F-0305] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Poiydextrose 

agency:  Fiiod  and  Drug  .Administration, 

HHS 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyde.xtrose  as  a  hulking 
agent,  texturizer,  or  both  in  fruit  and 
water  ices.  This  action  is  in  response  to 
a  petition  filed  by  Pfizer.  Inc. 
DATES:  This  rule  is  effective  December 
20.  2000  Submit  written  objections  and 
requests  for  a  hearing  by  Ianuar\'  19, 
2001. 

ADDRESSES:  Submit  written  objections  to 

the  Dockets  Management  Branch  (HF.-\- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
NtD  20852 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalie  M  Angeles,  Center  for  Food 
Safety  and  .Applied  Nutrition  (HFS- 
206).  Food  and  Drug  .Administration, 
200  C  St.  SVV..  Washington.  DC  20204. 
202-418-3107 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  September  20.  1995  (60  FK 
48716),  FD.A  announced  that  a  food 
additive  petition  (F.AP  5.A447H)  had 
been  filed  bv  Pfizer.  Inc..  235  East  42d 
St  .  New  York,  NY  10017-5755  Pfizer, 
Inc..  subsequently  announced  the  sale  of 
the  Pfizer  Food  Science  Group  and  the 
transfer  of  the  petition  to  C'ultor  Food 
Science,  Inc  .  430  .Saw  Mill  River  Rd., 
Ardsley,  NY  10502   Recentlv.  the 
petitioner  announced  a  name  change 
from  Cultor  Food  Science,  Inc.,  to 
Danisco  Cultor  America,  Inc.  (Danisco), 
to  reflect  the  acquisition  of  the  companv 
by  Danisco.  The  petition  proposed  to 


.inienii  the  food  additive  regulations  in 
!i  17:i  H41  Palydextrosf  {2\  CFR  172.841) 
to  provide  for  the  safe  use  of 
polvdextrose  as  a  bulking  agent. 
tt!\turizer.  or  both  in  fruit  and  water 
ices.  Polvdextrose  is  intended  to  replace 
all.  or  in  part,  fully-caloric  ingredients 
to  produce  reduced-  or  lower-calorie 
and/or  reduced-  or  lower-sugar  fruit  and 
water  ices.  The  intent  of  this  petitioned 
use  is  to  enable  manufacturers  to 
formulate  all  types  of  frozen  desserts, 
whether  or  not  they  contain  dairy- 
ingredients 

The  proposed  use  level  of 
poiydextrose  in  fruit  and  water  ices  is 
5  to  15  percent  with  the  weighted  mean 
use  level  estimated  to  be  10  percent. 
The  petitioner  claims  that  this  use  level 
makes  possible  the  formulation  of 
lower-calorie  fruit  and  water  ices  that 
compare  favorablv  with  prototypes  that 
contain  no  polvdextrose.  The  petitioner 
claims  that  the  15  percent  use  level  is 
technologicallv  self-limiting  because  of 
less  than  optimum  m(3uthfeel.  increased 
iciness,  unfavorable  taste  and  reduced 
acceptability  at  higher  levels.  The 
petitioner  submitted  data  from  sensory 
studies  to  substantiate  this  claim. 

II.  Conclusions 

FD.A  estimated  that  the  mean  chronic 
consumption  of  poiydextrose  from  the 
proposed  use  in  fruit  and  water  ices  is 
0.1  gram  per  person  per  day  (g/p/d).  The 
agency  considers  this  consumption 
insignificant  c;ompared  to  the  estimated 
cumulative  intake  of  poiydextrose  of  18 
g/p/d  from  all  currently  regulated  uses 
of  the  additive.  Therefore.  FDA 
concludes  that  there  will  be  a  negligible 
increase  in  dietary  exposure  to 
poiydextrose  from  the  issuance  of  this 
amendment  to  the  regulation  (Ref  1). 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  in 
its  files.  Based  on  this  information,  the 
agency  concludes  that:  (1)  The  proposed 
food  additive  u.se  is  safe,  (2)  the  additive 
will  achieve  its  intended  technical 
effe(  t,  and  therefore,  (3)  the  regulation 
in  §  172.841  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171  1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection 


An  inadvertent  error  was  made  in  the 
Federal  Register  of  October  30,  2000  (65 
FR  64604  at  64605)  when  "dressings  for 
salads"  was  inadvertently  combined 
with  "confections  and  frostings"  in 
§  172.841(c)(3).  This  document  corrects 
that  error  in  §  172.841  by  designating 
"dressings  for  salads"  as  paragraph 
(c)(4}  and  redesignating  paragraphs 
(c)(4)  through  (c)(ll)  as  paragraphs 
(c)(5)  through  (c)(12). 

III.  Environmental  Impact 

In  the  notice  of  filing,  FDA  gave 
interested  parties  an  opportunity  to 
submit  comments  on  the  petitioner's 
environmental  assessment.  The  agency 
received  no  comments  in  response  to 
that  notice. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

IV.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  by  January  19,  2001.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  be  submitted  and  are  to  be  identified 
with  the  docket  niunber  found  in 
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brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  References 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  Z.  Olempska- 
Beer,  Division  of  Product  Manufacture 
and  Use,  FDA,  to  R.  Angeles,  Division 
of  Product  Policy,  FDA,  November  21, 
1995, 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  341,  342,  348, 
371.  379e. 

2.  Section  172.841  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 72.841     Poiydextrose. 

***** 

(c)  Poiydextrose  is  used  in  accordance 
with  current  good  manufacturing 
practices  as  a  bulking  agent,  formulation 
aid,  humectant,  and  texturizer  in  the 
following  foods  when  standards  of 
identity  established  under  section  401 
of  the  act  do  not  preclude  such  use: 

(1)  Baked  goods  and  baking  mixes 
(restricted  to  fruit,  custard,  and 
pudding-filled  pies,  ced^es,  cookies,  and 
similar  baked  products); 

(2)  Chewing  giun; 

(3)  Confections  and  frostings; 

(4)  Dressings  for  salads; 

(5)  Film  coatings  on  single  and 
multiple  vitamin  and  mineral 
supplement  tablets; 

(6)  Frozen  dairy  desserts  and  mixes; 

(7)  Fruit  and  water  ices; 

(8)  Fruit  spreads; 

(9)  Gelatins,  puddings  and  fillings; 

(10)  Hard  and  soft  candy; 

(11)  Peanut  spread; 

(12)  Sweet  sauces,  toppings,  and 
syrups; 


(13)  Tablespreads. 

***** 

Dated:  December  12.  2000. 
lanice  F.  Oliver, 

Deputy  Director.  Center  for  Food  Safety  and 

Nutrition. 
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BILUNG  CODE  4160-01-F 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8913) 

RIN  1545-AW71 

Guidance  Under  Section  355(d); 
Recognition  of  Gain  on  Certain 
Distributions  of  Stock  or  Securities 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  recognition  of 
gain  on  certain  distributions  of  stock  or 
securities  of  a  controlled  corporation. 
These  final  regulations  affect 
corporations  and  their  shareholders. 
These  regulations  reflect  the  enactment 
of  section  355(d)  of  the  Internal  Revenue 
Code  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990. 
DATES:  Effective  Date:  These  regulations 
are  effective  December  20,  2000. 

Applicability  Date:  These  regulations 
apply  to  distributions  occurring  after 
December  20,  2000.  except  they  do  not 
apply  to  distributions  occurring 
pursuant  to  a  written  agreement  which 
is  (subject  to  customary  conditions) 
binding  on  December  20,  2000,  and  at 
all  times  thereafter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  N.  Kaibni,  (202)  622-7550  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  3,  1999,  the  IRS  and  Treasury 
issued  a  notice  of  proposed  rulemaking 
(REG-1 06004-98)  in  the  Federal 
Register  (64  FR  23554)  setting  forth 
rules  under  section  355(d)  of  the 
Internal  Revenue  Code  relating  to  the 
recognition  of  gain  on  certain 
distributions  of  stock  or  securities  of  a 
controlled  corporation.  Generally. 
section  355(d)  requires  recognition  of 
gain  on  a  distribution  of  stock  or 
securities  of  a  controlled  corporation 
(Controlled)  (as  though  the  Controlled 
stock  or  securities  were  sold  to  the 
distributee  at  its  fair  market  value)  if. 


immediately  after  the  distribution,  any 
person  holds  disqualified  stock  of  the 
distributing  corporation  (Distributing)  or 
of  any  distributed  Controlled  that 
constitutes  a  50  percent  or  greater 
interest.  Disqualified  stock  is  stock  in 
Distributing  acquired  by  purchase  after 
October  9.  1990.  and  during  the  five- 
year  period  (taking  into  account  section 
355(d)(6))  ending  on  the  date  of 
distribution  (the  five-year  period),  or 
Controlled  stock  either  (1)  acquired  by 
purchase  during  the  five-year  period  (jr 
(2)  distributed  with  respect  to  either 
disqualified  Distributing  stock  or  on 
Distributing  securities  acquired  by 
purchase  during  the  five-year  period.  No 
public  hearing  regarding  these  proposed 
regulations  was  held.  Written  comments 
to  the  notice  were  received.  After 
consideration  of  all  the  comments,  the 
proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision.  The 
principal  revisions  are  discussed  below. 

Explanation  of  Revisions  and  Summary 
of  Comments 

1.  Purposes  of  Section  355tdj  Not 
Violated 

Generally.  Congress  intended  section 
355(d)  to  prevent  taxpayers  from  using 
section  355  to  dispose  of  subsidiaries  in 
sale-like  transactions,  or  to  obtain  a  fair 
market  value  stepped-up  basis  for  future 
dispositions,  without  incurring  a 
corporate  level  tax.  See  H.R.  Rep  101- 
881,  at  341  (1990).  Under  proposed 
§  1.355-6(b)(3),  section  355(d)  does  not 
apply  to  a  distribution  that  does  not 
violate  its  purposes  (the  purpose 
exception).  As  proposed,  the  purpose 
exception  applies  if  the  effect  of  the 
distribution  and  any  related  transaction 
is  that  a  disqualified  person  neither 
increases  an  interest  in  Distributing  or 
Controlled  nor  obtains  a  purchased 
basis  in  Controlled  stock.  A  disqualified 
person  is  any  person  that,  immediately 
after  a  distribution,  holds  disqualified 
stock  in  Distributing  or  Controlled  that 
constitutes  a  50  percent  or  greater 
interest  (under  section  355(d)(4)  and 
proposed  §  1.355-6(c)).  The  proposed 
regulations  define  purchased  basis  as 
basis  in  Controlled  stock  that  is 
disqualified  stock,  unless  the  Controlled 
stock  and  the  Distributing  stock  on 
which  the  Controlled  stock  is 
distributed  are  treated  as  acquired  by 
purchase  solely  under  the  attribution 
rules  of  section  355(d)(8)  and  proposed 
§  1.355-6(e)(l).  Commentators  have 
expressed  concern  that  certain 
distributions  of  stock  may  technically 
constitute  disqualified  distributions 
under  the  proposed  regulations,  yet  do 
not  appear  to  violate  the  purposes  of 
section  355(d).  Section  1.355-6(b)(3)  has 
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liM'ii  expanded  diui  (laritied  in  the  final 
regulations,  tn  prevent  the  applu  ation  of 
section  355(d)  in  the  case  of  certain 
transactions  that  do  not  violate  its 
purposes.  (Under  the  final  regulations, 
certain  references  tu  stDck  include 
securities.}  The  revisions  are  explained 
below. 

a  Technical  Clarification  of  Disqualified 
Person 

The  definition  of  "disqualified 
person"'  in  the  proposed  regulations 
could  be  read  to  include  persons  who 
hold  disqualified  stock  in  Distributing 
or  Controlled  but  who  did  not  directly 
or  indirectly  purchase  that  stock.  This 
could  result  in  certain  distributions  that 
should  not  violate  the  purposes  of 
section  355(d)  nevertheless  being 
disqualified  distributions.  The  final 
regalations  clarify  that  the  term 
"disqualified  person  '  includes  only  a 
person  that  meets  that  definition 
because  of  its  own  purchase  of 

disqualified  stock"  (or  who  receives 
stock  in  Controlled  with  respect  to  stock 
that  the  person  purchased). 

b.  Related  Transactions 

Commentators  suggested  that  some 
"related  acquisitions"  of  stock  in 
Distributing  or  Controlled  prior  to  or 
following  a  distribution  should  not  be 
taken  into  account  in  determining  if  the 
purpose  rule  applies.  The  IRS  and 
Treasurv'  agree  that  in  many  cases  a 
related  acquisition  that  increases  a 
disqualified  person's  interest  in 
Distributing  or  Controlled  should  not  be 
taken  into  account.  In  addition,  the  IRS 
and  Treasurv  are  concerned  that  the 
proposed  regulations  could  be 
interpreted  to  allow  taxpayers,  by 
reiving  on  certain  other  related 
transactions,  to  avoid  section  355(d) 
inappropriately,  where  a  distribution  of 
stock,  if  viewed  independently,  woukl 
constitute  a  disqualified  distribution 
For  example,  where  a  distribution  of 
Controlled  stock  to  a  Distributing 
shareholder  constitutes  a  disqualified 
distribution,  a  subsequent  but  related 
distribution  of  that  stock  should  not 
have  the  effect  of  "cleansing"  the  prior 
disqualified  distribution.  Based  on  these 
concerns,  and  a  belief  that  other 
provisions  of  the  final  regulations  will 
■adequately  address  the  effect  of  related 
transactions  {eg.,  the  anti-avnidance 
provision.  ^  1.355-fi(bJ(4)).  the  final 
regulations  remove  the  reference  to 
related  transactions  in  the  purpose  rule 

c  Fractional  Shares 

Some  commentators  requested  that  de 
minimis  increases  in  interest  in  the 
stock  of  Distributing  or  Controlled 
should  be  disregarded  in  determining 


w  heiher  the  purpose  rule  applies.  The 
final  regulation.s  proviiie  that  an 
issuance  of  rash  in  lieu  of  fractional 
shares  is  disregarded  in  applying  the 
purpose  exception 

2  Disqualified  Stock 

Generally,  under  the  proposed 
regulations,  disqualified  stock  is  any 
slock  in  Distributing  or  Controlled 
acquired  by  purchase  during  the  five- 
year  period  and  any  Controlled  stock 
received  in  a  distribution  to  the  extent 
attributable  to  distributions  on  any  stock 
in  Distributing  acquired  by  purchase 
during  the  five-\ear  period.  The 
definition  of  disqualified  stock  has  been 
modified  in  the  final  regulations.  The 
final  regulations  provide  that  stock  of 
Distributing  or  Controlled  that  is 
acquired  bv  a  purchase  within  the  five- 
year  period  (including  such  stock 
treated  as  indirectly  acquired  by 
purcha.se  under  section  355(d)(8)  or 
^1.35.5-fi(e)(l).  (2).  (3)  or  (4)  of  the  final 
regulations)  ceases  to  be  acquired  by 
that  purchase  if  the  basis  resulting  from 
the  purcha.se  is  eliminated.  Basis  in  the 
stock  of  a  corporation  (or  in  an  interest 
in  another  entitv)  is  eliminated  if  (and 
when)  it  would  no  longer  be  taken  into 
account  by  any  person  in  determining 
gain  or  loss  on  a  sale  or  exchange  of  any 
stoi:k  of  such  corporation  (or  an  interest 
in  the  other  entity).  Basis  is  not  > 
eliminated,  however,  if  it  is  allocated 
between  stock  of  two  corporations 
under  4}  1.35H-2(a). 

For  example,  under  the  proposed 
regulations,  a  direct  purchase  by 
Distributing  of  all  of  the  stock  in 
CimtroUed.  followed  by  a  distribution  of 
the  Controlled  corporation  stock  is  a 
dis(|u<ilified  distribution.  I'nder  the 
final  regulations,  because  the 
distribution  of  Controlled  will  result  in 
an  elimination  of  the  basis  that  resulted 
from  Distributing's  purchase  of 
Controlled  slo(  k,  the  Controlled  stock 
would  no  longer  be  treated  as 
purchased.  The  Controlled  stock  is 
therefore  not  disqualified  stock  and  the 
distribution  of  Controlled  would  not  be 
a  disqualified  distribution.  Further,  any 
purchases  of  stock  of  lower  tier 
subsidiaries  of  Controlled  that  arise 
under  section  355(d)(8)  as  a  result  of 
Distribulings  purchase  of  Controlled 
also  would  cease  to  be  treated  as 
purchased  when  Distributing's  basis  in 
Controlled  is  eliminatfid.  Thus,  in  the 
example  above,  if  Controlled  has  a 
subsidiary  that  would  have  been 
deemed  purchased  by  Distributing  when 
Distributing  purchased  the  Controlled 
stock,  the  stock  of  that  subsidiary'  would 
cease  to  be  treated  as  purchased  when 
Distributing's  basis  in  (Controlled  is 
eliminated. 


In  general,  basis  of  stock  resulting 
from  a  purchase  also  is  treated  as 
eliminated  if  such  stock  is  transferred  to 
another  person  in  an  exchange  or  other 
transfer  to  which  §  1.355-6(e){2)  or  (3) 
(relating  to  carryover  basis  and 
exchange  basis  transactions)  applies. 
The  elimination  of  basis  as  a  result  of 
the  transfer,  however,  does  not  affect  the 
deemed  purchase  under  §  1.355-6(e)(2) 
or  (3)  that  arises  as  a  result  of  the 
transfer.  Thus,  for  example,  if  A 
purchases  Controlled  stock  and 
subsequently  transfers  that  stock  to 
Distributing  in  a  reorganization 
qualifying  under  .section  368(a)(1)(B)  in 
exchange  for  Distributing  stock,  A's 
basis  in  Controlled  is  eliminated.  Under 
§  l,355-6(e)(3),  A  is  deemed  to  purchase 
the  Distributing  stock  on  the  date  A 
purchased  the  Controlled  stock.  The 
elimination  of  A's  basis  in  Controlled 
does  not  affect  A's  deemed  purchase  of 
its  stock  in  Distributing  (i.e.,  A's 
exchanged  basis  in  its  Distributing  .stock 
resulting  from  its  deemed  purchase  of 
that  stock  is  not  eliminated).  Also, 
Distributing  is  deemed  under  §  1.355- 
•6(e)(2)  to  have  purchased  the  Controlled 
stock  on  the  date  A  purchased  the 
Controlled  stock.  The  elimination  of  As 
basis  in  Controlled  does  not  affect  the 
deemed  purchase  by  Distributing  of  the 
CControlled  stock  (i.e.,  Distributing's 
carryover  basis  in  its  Controlled  stock 
resulting  from  its  deemed  purchase  of 
that  stock  is  not  eliminated). 

Under  section  355(d)(3)(b)(ii)  and 
§  1.355-6(b)(2)(i)(B)(2).  disqualified 
stock  includes  Controlled  stock  received 
in  exchange  for  Distributing  stock 
acquired  by  purchase.  In  a  split-off  or 
split-up.  the  distributee  shareholder  will 
exchange  its  stock  in  Distributing  for 
Controlled  stock  in  an  exchange 
described  in  §  1.355-6(e)(3). 
Technically,  under  the  basis  elimination 
rule,  this  would  cause  the  Distributing 
stock  held  by  such  shareholder  to  no 
longer  be  treated  as  "acquired  by 
purchase  "  at  the  time  of  the 
distribution.  As  a  result,  the  distributed 
Controlled  stock  would  not  be  received 
in  e.xchange  for  Distributing  stock 
"acquired  by  purchase."  and  thus, 
would  not  be  disqualified  stock.  In 
order  to  prevent  this  result,  §  1.355- 
(6)(b)(2)(iii)(B)(J)  provides  that  basis 
resulting  from  a  purchase  of  Distributing 
stock  that  is  exchanged  for  Controlled 
stock  is  not  eliminated  notwithstanding 
that  §  1.355-6(e)(3)  applies  to  the 
exchange. 

The  modified  definition  of 
disqualified  stock  eliminates  the  need 
for  the  "purchased  interest  no  longer 
held  "  ruleof  §1.355-6(b)(3)(iv)ofthe 
proposed  regulations,  since  transactions 
that  result  in  the  purchased  interest  no 
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longer  being  held  also  will  result  in  an 
elimination  of  basis.  Accordingly,  that 
paragraph  has  been  deleted.  Examples 
have  been  added  illustrating  the  effect 
of  the  changes  discussed. 

3.  Purchase 

Section  355(d)(5)  provides  that,  with 
certain  exceptions,  a  purchase  means 
any  acquisition,  but  only  if  (1)  the  basis 
of  the  property  acquired  in  the  hands  of 
the  acquirer  is  not  determined  in  whole 
or  in  part  by  reference  to  the  adjusted 
basis  of  such  property  in  the  hands  of 
the  person  from  whom  acquired,  or 
under  section  1014(a),  and  (2)  the 
property  is  not  acquired  in  an  exchange 
to  which  section  351,  354,  355  or  356 
applies.  The  proposed  regulations 
follow  the  statutory  definition  of  a 
purchase  and  provide  examples  of  both 
purchase  and  non-purchase 
acquisitions.  See  §  1.355-6(d}. 

a.  Section  338 

An  example  in  the  proposed 
regulations  illustrates  that  if  a  section 
338  election  is  made  pursuant  to  an 
acquisition  of  stock,  the  stock  acquired 
is  treated  as  purchased  for  purposes  of 
section  355(d)(5)(A)  (See  §  1.355- 
6(d)(l)(iii)  Example  2).  The  example 
further  illustrates  that  any  stock  held  by 
the  acquired  target  (and  deemed  sold  to 
new  target)  also  is  purchased  stock.  The 
final  regulations  provide  that  stock 
acquired  in  a  qualified  stock  purchase 
with  respect  to  which  a  section  338 
election  (or  a  section  338(h)(10) 
election)  is  made  is  not  treated  as 
purchased  for  purposes  of  section 
355(d)(5)(A).  However,  the  final 
regulations  retain  the  rule  that  any  stock 
held  by  old  target  that  is  treated  as 
purchased  by  new  target  is  treated  as 
acquired  by  purchase  for  purposes  of 
section  355(d)(5)(A)  (imless  a  section 
338  election  or  338(h)(10)  election  also 
is  made  with  respect  to  that  purchase). 

b.  Partnerships 

Section  1.355-6(d){2)(v)(A)  of  the 
final  regulations  clarifies  that  an 
acquisition  of  stock  (or  an  interest  in 
another  entity)  by  a  partner  pursuant  to 
the  liquidation  of  a  partnership  interest 
is  a  pvu"chase  of  the  stock  (or  other 
interest)  acquired  at  the  time  of  the 
liquidation  of  the  partnership.  Under 
§  1.355-6(d)(2)(v){B)  of  the  final 
regulations,  if  the  adjusted  basis  of  stock 
(or  an  interest  in  another  entity)  held  by 
a  partnership  is  increased  under  section 
734(b),  a  proportionate  amount  of  the 
stock  (or  other  interest)  will  be  treated 
as  purchased  at  the  time  of  the  basis 
adjustment.  The  amount  purchased  is 
determined  by  reference  to  the  amount 
of  the  basis  adjustment  over  the  fair 


market  value  of  the  stock  (or  other 
interest)  at  the  time  of  the  adjustment. 

c.  Transfers  of  Cash,  Cash  Items, 
Marketable  Stock  and  Debt  of  the 
Transferor 

i.  Transferred  With  Respect  to  an 
Active  Trade  or  Business.  Under  section 
355(d)(5)(B),  a  purchase  includes  any 
acquisition  of  property  in  an  exchange 
to  which  section  351  applies  to  the 
extent  the  property  is  acquired  in 
exchange  for  any  cash  or  cash  item,  any 
marketable  stock  or  security,  or  any  debt 
of  the  transferor.  The  proposed 
regulations  provide  certain  exceptions 
to  purchase  treatment  under  section 
355(d)(5)(B).  An  acquisition  of  stock  in 
exchange  for  any  cash  or  cash  item, 
marketable  stock  or  debt  of  the 
transferor  in  a  section  351  transaction 
generally  is  not  a  purchase  if  the 
transferor  transfers  the  items  as  part  of 
an  active  trade  or  business  and  the 
transferred  items  do  not  exceed  the 
reasonable  needs  of  the  trade  or 
business  (the  active  business  exception). 
See  §  l,355-6{d)(3)(iv).  The  proposed 
regulations  require,  in  part,  that  the 
transferee  continue  the  active  conduct 
of  the  trade  or  business.  Conmientators 
have  expressed  concern  that  this 
requirement  would  prevent  a  retransfer 
of  the  assets  to  a  lower  tier  corporation 
within  the  same  affiliated  group.  In 
§  1.355-6(d)(3)(iv)(4)(E),  the  final 
regulations  clarify  that  a  transfer  of 
assets  does  not  fail  to  meet  the  active 
business  exception  solely  because  the 
transferee  transfers  the  assets  to  another 
member  of  the  transferee's  affiliated 
group  if  the  requirements  for  the  active 
business  exception  in  §  1.355- 
6(d)(3)(iv)(A)(l),  (2),  (3)  and  (4)  would 
be  met  it  the  transferor  had  transferred 
the  assets  directly  to  the  final  transferee. 

ii.  Transfers  Between  Members  of  the 
Same  Affiliated  Group.  Under  the 
proposed  regulations,  an  acquisition  of 
stock  in  exchange  for  any  cash  or  cash 
item,  marketable  stock  or  security,  or 
debt  of  the  transferor  in  a  section  351 
transaction  is  generally  not  a  purchase 
if  the  transferor  corporation  or 
corporations,  the  transferee  corporation 
(whether  formed  in  the  transaction  or 
already  existing),  and  any  distributed 
controlled  corporation  of  the  transferee 
corporation  are  members  of  the  same 
affiliated  group  as  defined  in  section 
1504(a)  before  the  section  351 
transaction  (if  the  transferee  corporation 
is  in  existence  before  the  transaction). 
See  §  l,355-6(d)(3)(v)  for  additional 
requirements.  The  final  regulations 
clarify  that  the  cash  or  cash  item, 
meu'ketable  stock  or  security,  or  debt  of 
the  transferor  that  is  transferred  must 
not  have  been  acquired  from  a 


nonmember  in  a  related  transaction  in 
which  section  362(a)  or  (b)  applies  to 
determine  the  basis  in  the  acquired 
assets.  Examples  in  the  final  regulations 
have  been  modified  to  reflect  this 
clarification.  See  §  1.355-6(d)(4)(iii)  and 
(d)(5)(iii)  illustrating  the  effects  of  a 
forward  and  reverse  triangular  merger, 
respectively.  The  final  regulations  also 
eliminate  the  requirement  that 
distributed  controlled  corporations  be  a 
member  of  the  group  before  the  section 
351  transaction. 

iii.  Certain  Section  355  and  Section 
305  Distributions.  Under  §  1.355- 
6(d)(l)(i)(B)  of  the  proposed  regulations, 
stock  acquired  in  a  distribution  to 
which  section  355  applies,  whether  in 
exchange  for  stock  or  pro  rata,  is  not  a 
purchase  within  the  meaning  of  section 
355(d).  The  final  regulations  in  §  1.355- 
6(e)(4)  modify'  this  rule  to  provide  that 
if  a  distributing  corporation  distributes 
any  stock  of  a  controlled  corporation 
with  respect  to  recently  purchased 
distributing  stock  in  a  distribution  that 
qualifies  under  section  355,  the  stock  is 
deemed  to  be  acquired  by  purchase  by 
the  distributee  on  the  date  the 
distributee  acquired  the  recently 
purchased  distributing  stock.  For  this 
purpose,  recently  purchased 
distributing  stock  is  stock  in  the 
distributing  corporation  acquired  by 
purchase  (determined  without  regard  to 
the  attribution  rules  of  section  355(d)(8) 
and  §  l,355-6(e)(l))  by  the  distributee 
during  the  five-year  period  with  respect 
to  that  distribution.  A  similar  rule  is 
added  with  respect  to  distributions  of 
stock  under  section  305(a)  to  the  extent 
section  307(a)  applies  to  determine  the 
recipient's  basis. 

4.  Whether  a  Person  Holds  a  50  Percent 
or  Greater  Interest 

a.  Exchanged  Basis  Rule  and  Plan  or 
Arrangement 

Section  1.355-6(c)  of  the  proposed 
regulations  provides  rules  for 
determining  if  a  person  holds  a  50 
percent  or  greater  interest  in 
Distributing  or  Controlled.  Under 
section  355(d)(7)(B)  and  §  1.355-6(c)(4). 
if  two  or  more  persons  act  pursuant  to 
a  plan  or  arrangement  with  respect  to 
acquisitions  of  stock  or  securities  in 
Distributing  or  Controlled,  those 
persons  are  treated  as  one  person  for 
purposes  of  section  355(d).  A  rule  has 
been  added  to  the  final  regulations 
clarifv'ing  the  application  of  this  rule  in 
the  context  of  an  exchanged  basis 
transaction  with  respect  to  purchased 
stock.  If  two  or  more  persons  do  not  act 
pursuant  to  a  plan  or  arrangement  with 
respect  to  an  acquisition  of  stock  in  a 
corporation  (the  first  corporation),  a 
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subsequent  exchange  basis  acquisition 
will  not  result  in  such  persons  being 
treated  as  one  person,  even  if  the 
acquisition  f)f  the  second  corporation's 
stock  is  pursuant  to  a  plan  or 
arrangement  An  example  has  been 
added  illustrating  the  effect  of  this  ru.le. 

b.  Options 

Section  1  355-6(c)(3)  of  the  proposed 
and  final  regulations  generally  provides 
that  options  outstanding  when  the 
distribution  occurs  are  treated  as 
exercised  when  issued  or  last 
transferred  if  two  criteria  are  met.  First, 
the  deemed  exercise  would  cause  a 
person  to  be  a  disqualified  person. 
Second,  immediately  after  the 
distribution,  taking  into  account  all  the 
facts  and  circumstances,  it  is  reasonably 
certain  the  option  will  be  exercised 
Commentators  suggested  that  the 
"reasonably  certain  to  be  exerc:ised  "  test 
be  replaced  with  a  'principal  purpose  to 
avoid  section  355(d)  "  standard 
patterned  on  the  regulations  under 
section  382.  The  IRS  and  Treasury 
continue  to  believe,  however,  that  the 
more  objective  standard  of  the  proposed 
regulations  is  appropriate. 

In  response  to  a  comment,  thf  fin.il 
regulations  exclude  from  the  definition 
of  options  cash  settlement  options, 
phantom  stock,  stock  appreciation 
rights,  and  national  principal  contracts. 
However,  to  the  extent  that  such 
instruments  are  exercisable  into  stock, 
thev  still  would  be  subject  to  the 
deemed  exercise  rule  of  the  final 
regulations  under  ^  1.35,5-6(c)(3)(v)  as 
an  'other  instrument  that  provides  for 
the  right  to  purchase,  issue,  redeem,  or 
transfer  stock  "  The  final  regulations 
have  also  added  a  rui*-  for  substituted 
options  treating  the  substituted  option 
as  issued  on  the  date  the  original  option 
was  issued. 

5.  Statistical  Sampling 

Under  §  1.35,5-6(0(1)  of  the  proposed 
regulations,  a  distributing  corporation 
must  determine  whether  a  disqualified 
person  holds  its  stock  or  the  stock  of 
any  distributed  controlled  r:orporatioii 
Under  ^  1.355-6(0(4).  a  distributing 
corporation  may,  absent  actual 
knowledge  with  regard  to  a  particular 
shareholder,  presume  that  no  less  than 
five-percent  shareholder  of  a 
corporation  acquired  stock  or  securities 
bv  purchase  during  the  five-vear  period. 
In  ^1.355-6(0(5)  Example  3.  the  final 
regulations  clarify  that  application  of 
statistical  sampling  procedures  to 
estimate  the  basis  of  shares  acquired  in 
certain  reorganizations  does  not  have 
the  effect  of  giving  actual  knowledge  of 
a  purchase  of  stock  beyond  the  sample 
group. 


6.  Administnitivf  Remedies 

A  c;omment  urged  the  adoption  of 
various  forms  of  administrative  relief 
from  the  recognition  of  gain  in  a 
disqualified  distribution.  The  suggested 
forms  of  relief  included  the  issuance  of 
private  letter  rulings  granting  tax  free 
treatment  iii  appropriate  cases,  gain 
recognition  agreements,  stock  basis 
waivers,  or  some  combination  of  the 
above.  Section  355(d)  applies  at  a 
specific  time  (at  the  time  of  the 
disqualified  distribution)  and  requires 
Distributing  to  retiognize  gain  as  if  it  had 
sold  Ciontrolled  at  its  fair  market  value 
at  that  time.  Accordingly,  the  IRS  and 
Treasury  Department  do  not  believe  that 
it  would  be  appropriate  to  adopt  any  of 
these  administrative  relief  provisions. 
Basis  reduc  tion  or  gain  recognition 
agreemtuits  could  result  in  either  a 
complete  avoidance  or  a  deferral  of  gain 
recognition.  Moreover,  the  IRS  and 
Treasury  do  not  believe  that  granting 
exceptions  to  section  355(d)  by  private 
letter  ruling  is  appropriate.  However, 
the  final  regulations  include  a  new 
provision  stating  that  the  Commissioner 
may  provide  by  guidance  published  in 
the  Internal  Revenue  Bulletin  that  other 
distributions  are  not  disqualified 
distributions  because  they  do  not  violate 
the  purposes  of  section  355(d). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  ac:tion  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory'  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and.  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory-  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required  Pursuant  to  section  7805(0  of 
the  Internal  Revenue  Code,  these 
regulations  were  submitted  to  the  Chief 
C.ounsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Michael  N.  Kaibni  of  the 
Office  of  the  Associate  Chief  Counsel 
(Corporate).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  2H  U.S.C.  7805  *  *  * 
StH  tion  1.355-6  also  issued  under  2R 
r  SC.  .355(d)(9).  *    *    * 

Par.  2.  Section  1.355-0  is  amended  by 
revising  the  section  heading,  adding 
introductory  text,  removing  the  existing 
entry  for  §  1.355-6,  and  adding  new 
entries  for  §  1.355-6  to  read  as  follows: 

§  1 .355-0    Table  of  contents. 

To  facilitate  the  use  of  §§  1.355-1 
through  1.355-6.  this  section  lists  the 
following  major  paragraphs  in  those 
sections: 


,§  7.355-6     Recognition  of  gain  on  certain 
distributions  of  stock  or  seruritips  in 
controlled  corporation. 

(a)  Conventions. 

(1 )  Examples. 

(2)  Five-year  period. 

(.1)  Distributing  securities. 
(4)  Marketable  securities. 

(b)  General  rules  and  purposes  of  section 
355(d). 

(1 )  Disqualified  distributions  in  general. 

(2)  Disqualified  stock, 
(i)  In  general. 

[ii]  Purchase. 

(lii)  Exceptions. 

(.•\)  Purchase  eliminated. 

(B)  Deemed  purchase  eliminated. 

(C)  Eliminatitm  of  basis. 
( J)  General  rule. 

12)  Special  rule  for  transferred  and 
exchanged  basis  property 

(.il  Special  rule  for  Split-offs  and  Split-ups. 

(D)  Special  rule  if  basis  allocated  between 
two  (orporations. 

(3)  Certain  distributions  not  disqualified 
distributions  because  purposes  of  section 
355(d)  not  violated. 

(i)  In  general, 
(ill  Disqualified  person, 
(iii)  Purchased  basis. 

(iv)  Increase  in  interest  because  payment  of 
casli  in  lieu  of  fractional  shares. 
(v|  Other  exceptions, 
(vi)  Examples. 

(4)  Anti-avoidance  rule. 
(i)  In  general. 

(ii)  Example. 

[(.)  Whether  a  person  holds  a  50  percent  or 
greater  interest. 

(1)  In  general. 

(2)  Valuation. 

(3)  Effect  of  options,  warrants,  convertible 
obligations,  and  other  similar  interests. 

(i)  .•\pplic:ation. 
(ii)  General  rule. 
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(iii)  Options  deemed  newly  issued  and 
substituted  options. 

(A)  Exchange,  adjustment,  or  alteration  of 
existing  option. 

(B)  Certain  compensatory  options. 

(C)  Substituted  options. 

(iv)  Effect  of  treating  an  option  as 
exercised. 

[A]  In  general. 

(B)  Stock  purchase  agreement  or  similar 
arrangement. 

(v)  Instruments  treated  as  options. 
(vi)  Instruments  generally  not  treated  as 
options. 

(A)  Escrow,  pledge,  or  other  security 
agreements. 

(B)  Compensatory  options. 
(J)  General  rule. 

[2]  Exception. 

(C)  Certain  stock  conversion  features. 

(D)  Options  exercisable  only  upon  death, 
disability,  mental  imcompetency,  or 
separation  from  service. 

(E)  Rights  of  first  refusal. 

(F)  Other  enumerated  instruments. 

(vii)  Reasonably  certain  that  the  option  will 
be  exercised. 

{A)  In  general. 

(B)  Stock  purchase  agreement  or  similar 
arrangement. 

(viii)  Examples. 

(4)  Plan  or  arrangement. 

(i)  In  general. 

(ii)  Understanding. 

(iii)  Examples. 

(iv)  Exception. 

(A)  Subsequent  disposition. 

(B)  Example, 
(d)  Purchase. 

(1)  In  general. 

(i)  Definition  of  purchase  under  section 
355(d)(5)(A). 

(ii)  Section  355  distributions, 
(iii)  Example. 

(2)  Exceptions  to  definition  of  purchase 
under  section  355(d)(5)(A). 

(i)  Acquisition  of  stock  in  a  transaction 
which  includes  other  property  or  money. 

(A)  Transferors  and  shareholders  of 
transferor  or  distributing  corpnarations. 

[1]  In  general. 

[2)  Exception. 

(B)  Transferee  corporations. 
(?)  In  general. 

[2]  Exception. 

(C)  Examples. 

(ii)  Acquisition  of  stock  in  a  distribution  to 
which  section  305(a)  applies. 
(iii)  Section  1036(a)  exchange. 
(iv)  Section  338  elections. 

(A)  In  general. 

(B)  Example. 

(v)  Partnership  distributions. 

(A)  Section  732(b). 

(B)  Section  734(b). 

(3)  Certain  section  351  exchanges  treated  as 
purchases. 

(i)  In  general. 

(A)  Treatment  of  stock  received  by  ^ 
transferor. 

(B)  Multiple  classes  of  stock. 
(ii)  Cash  item,  marketable  stock. 

(iii)  Exception  for  certain  acquisitions. 

(A)  In  general. 

(B)  Example. 

(iv)  Exception  for  assets  transferred  as  part 
of  an  active  trade  or  business. 


(A)  In  general. 

(B)  Active  conduct  of  a  trade  or  business. 

(C)  Reasonab)e  needs  of  the  trade  or 
business. 

(D)  Consideration  of  all  facts  and 
circumstances. 

(E)  Successive  transfers. 

(v)  Exception  for  transfer  between  members 
of  the  same  affiiiated  group. 

(A)  In  general. 

(B)  Examples. 

(4)  Triangular  asset  reorganizations, 
(i)  Definition. 

(ii)  Treatment, 
(iii)  Example. 

(5)  Reverse  triangular  reorganizations  other 
than  triangular  asset  reorganizations. 

(i)  In  general. 

(ii)  Letter  ruling  and  closing  agreement 

(iii)  Example. 

(B)  Treatment  of  group  struc:ture  changes. 

(i)  In  general. 

(ii)  .Adjustments  to  basis  of  higher-tier 
members. 

(iii)  Example. 

(7)  Special  rules  for  triangular  asset 
reorganizations,  other  reverse  triangular 
reorganizations,  and  group  structure  changes. 

(e)  Deemed  purchase  and  timing  rules. 

(1)  Attribution  and  aggregation, 
(i)  In  general. 

(ii)  Purchase  of  additional  interest. 

(iii)  Purchase  between  persons  treated  as 
one  person. 

(iv)  Purchase  by  a  person  already  treated  as 
holding  stock  under  section  355(d)(8)(.-\). 

(v)  Examples. 

(2)  Transferred  basis  rule. 

(3)  Exchanged  basis  rule, 
(i)  In  general. 

(ii)  Example. 

(4)  Certain  section  355  or  section  305 
distributions. 

(i)  Section  355. 
(ii)  Section  .305. 

(5)  Substantial  diminuti(jn  of  risk. 
(i)  In  general. 

(ii)  Property  to  which  suspension  applit^s. 
(iii)  Risk  of  loss  substanlialh  diminished. 
(iv)  Special  class  of  stock. 

(f)  Duty  to  determine  stockholders. 

(1)  In  general. 

(2)  Deemed  knowledge  of  <  ontents  of 
securities  filings. 

(3)  Presumptions  as  to  securities  filings. 

(4)  Presumption  as  to  less-than-five-percent 
shareholders. 

(5)  Examples. 

(g)  Effective  date. 

Par.  3.  Section  1.355-6  is  revised  to 
read  as  follows: 

§  1.355-6    Recognition  of  gain  on  certain 
distributions  of  stock  or  securities  In 
controlled  corporation. 

(a)  Conventions — (1)  Examples.  For 
purposes  of  the  examples  in  this 
section,  unless  otherwise  stated,  assume 
that  P,  S,  T.  X.  Y,  N.  HC.  D.  Dl.  D2.  D3, 
and  C  are  corporations,  A  and  B  are 
individuals,  shareholders  are  not  treated 
as  one  person  under  section  355(d)(7). 
stock  has  been  owned  for  more  than  five 
years  and  section  355(d)(6)  and 
paragraph  (e)(4)  of  this  section  do  not 


apply,  no  election  under  section  338  (if 
available)  is  made,  and  all  transactions 
described  are  respected  under  general 
tax  principles,  including  the  step 
transaction  doctrine.  No  inference 
should  be  drawn  from  any  example  as 
to  whether  any  requirements  of  section 
355  other  than  those  of  section  355(d). 
as  specified,  are  satisfied. 

(2)  Five-year  period.  For  purposes  of 
this  section,  the  term  five-year  period 
means  the  five-year  period  (determined 
after  applying  section  355(d)(6)  and 
paragraph  (e)(4)  of  this  section)  ending 
on  the  date  of  the  distribution,  but  in  no 
event  beginning  earlier  than  October  10. 
1990. 

(3)  Distributing  securities.  For 
purposes  of  determining  if  stock  of  any 
controlled  corporation  received  in  the 
distribution  is  disqualified  stock 
described  in  section  355(d)(3)(B)(ii)(lI) 
(relating  to  a  distribution  of  controlled 
corporation  stock  on  any  securities  in 
the  distributing  corporation  acquired  by 
purchase  during  the  five-year  period), 
references  in  this  section  to  stock  of  a 
corporation  that  is  or  becomes  a 
distributing  corporation  includes 
securities  of  the  corporation.  Similarly, 
a  reference  to  stock  in  paragraph  (c)(4) 
of  this  section  (relating  to  a  plan  or 
arrangement)  includes  securities. 

(4)  Marketable  securities.  Unless 
otherwise  stated,  any  reference  in  this 
section  to  marketable  stock  includes 
marketable  securities. 

(b)  General  rules  and  purposes  of 
section  3551  d) — (1)  Disqualified 
distributions  in  general  In  the  case  of  a 
disqualified  distribution,  any  stock  or 
securities  in  the  controlled  corporation 
shall  not  be  treated  as  qualified  property 
for  purposes  of  section  355(c)(2)  or 
361(c)(2).  In  general,  a  disqualified 
distribution  is  any  distribution  to  which 
section  355  (or  so  much  of  section  356 
as  relates  thereto)  applies  if 
immediately  after  the  distribution — 

(i)  Any  person  holds  disqualified 
stock  in  the  distributing  corporation  that 
constitutes  a  50  percent  or  greater 
interest  in  such  corporation;  or 

(ii)  Any  person  holds  disqualified 
stock  in  the  controlled  corporation  (or. 
if  stock  of  more  than  one  controlled 
corporation  is  distributed,  in  any 
controlled  corporation)  that  constitutes 
a  50  percent  or  greater  interest  in  such 
corporation. 

(2)  Disqualified  stock— (\]  In  general. 
Disqualified  stock  is — 

(A)  Any  stock  in  the  distributing 
corporation  acquired  by  purchase 
during  the  five-year  period:  and 

(B)  Any  stock  in  any  controlled 
corporation — 

(1)  Acquired  by  purchase  during  the 
five-year  period:  or 
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(2)  Received  in  the  distribution  to  the 
extent  attributable  to  distributions  on 
anv  stock  in  the  distributing  corporation 
acquired  by  purchase  during  the  five- 
year  period. 

(ii)  Purchase.  For  the  definition  of  a 
purchase  for  purposes  of  section  355(d| 
and  this  section,  see  section  33.5(d)(5) 
and  paragraph  (d)  of  this  section 

(iii)  Exceptions — (A)  Purchase 
eliminated  Stock  (or  an  interest  in 
another  entity)  that  is  acquired  by 
purchase  (including  stock  (or  another 
interest)  that  is  treated  as  acquired  by 
purchase  under  paragraph  (e)(2).  (3).  or 
(4)  of  this  section)  ceases  to  be  acquired 
bv  that  purchase  if  (and  when)  the  basis 
resulting  from  the  purchase  is 
eliminated   For  purposes  of  this 
paragraph  (b)(2|(iii).  basis  resulting  from 
the  purchase  is  basis  in  the  stock  (or  in 
an  interest  in  another  entity)  that  is 
directly  purchased  during  the  five-year 
period  or  that  is  treated  as  acquired  by 
purchase  during  such  period  under 
paragraph  (e){2).  (3),  or  (4)  of  this 
section. 

(B)  Deemed  purchase  eliminated. 
Stock  (or  an  interest  in  another  entity) 
that  is  deemed  purchased  under  secticui 
355(d)(8)  or  paragraph  (e)(1)  of  this 
section  shall  cease  to  be  treated  as 
purchased  if  (and  when)  the  basis 
resulting  from  the  purchase  that  effects 
the  deemed  purchase  is  eliminated. 

(C)  Elimination  of  basis — (1)  General 
rule.  Basis  in  the  stock  of  a  corporation 
(or  in  an  interest  in  another  entity)  is 
eliminated  if  (and  when)  it  would  no 
longer  be  taken  into  account  by  any 
person  in  determining  gain  or  loss  on  a 
sale  or  exchange  of  any  stock  of  such 
corporation  (or  an  interest  in  the  other 
entity).  Basis  is  not  eliminated, 
however,  if  it  is  allocated  between  stock 
of  two  corporations  under  §  1 ,358-2(a) 

[2)  Special  rule  for  transferred  and 
exchanged  basis  property.  Basis  of  stock 
(or  an  interest  in  another  entity) 
resulting  from  a  purchase  (the  first 
purchase)  is  eliminated  if  (and  when) 
such  stock  (or  other  interest)  is 
subsequently  transferred  to  another 
person  in  an  exchange  or  other  transfer 
to  which  paragraph  (e)(2)  or  (3)  of  this 
section  applies  (the  second  purchase) 
The  elimination  of  basis  in  stock  (or  in 
another  interest)  resulting  from  the  first 
purchase,  however,  does  not  eliminate 
the  basis  resulting  from  the  second 
purchase  in  the  stock  (or  other  interest) 
that  is  treated  as  acquired  by  purchase 
by  the  acquirer  in  a  transaction  to  which 
piuagraph  (e)(2)  of  this  section  applies 
or  bv  the  person  making  the  exchange 
in  a  transaction  to  which  paragraph 
(e)(3)  of  this  section  applies 

{3)  Special  rule  for  Split-offs  and 
Split-ups.  Under  section  355(d)(3)(B)(ii) 


and  paragraph  (b)(2)(i)(B)(2)  of  this 
section,  disqualified  stock  includes 
controlled  corporation  stock  received  in 
exchange  for  distributing  corporation 
stock  acquired  by  purchase.  Solely  for 
purposes  of  determining  whether 
f:ontrolled  t:orporati(jn  stock  received  in 
a  distribution  in  exchange  for 
distributing  corporation  stock  is 
disqualified  stock  described  in  that 
section  and  paragraph  immediately  after 
the  distribution,  paragraph 
(b)(2)(iii)(C)(2)  of  this  section  does  not 
applv  to  the  exchange  to  eliminate  basis 
resulting  from  a  purchase  of  that 
distributing  corporation  stock 
(notwithstanding  that  paragraph  (e)(3)  of 
this  section  applies  to  the  exchange). 

(D)  Special  rule  if  basis  allocated 
between  tivo  corporations.  If  the 
shareholder  of  a  distributing 
corporation,  pursuant  to  §  1.358-2. 
allocates  basis  resulting  from  a  purchase 
between  the  stock  of  two  or  more 
corporations  then,  following  such 
allocation,  the  determination  of  whether 
such  basis  has  been  eliminated  shall  be 
made  separately  with  respect  to  the 
stock  of  each  such  corporation. 

(3)  Certain  distributions  not 
disqualified  distributions  because 
purposes  of  section  3551  d I  not 
violated — (i)  In  general. 
Notwithstanding  the  provisions  of 
section  355(d)(2)  and  this  paragraph  (b). 
a  distribution  is  not  a  disqualified 
distribution  if  the  distribution  does  not 
violate  the  purposes  of  section  355(d)  as 
provided  in  this  paragraph  (b)(3).  A 
distribution  does  not  violate  the 
purposes  of  section  355(d)  if  the  effect 
of  the  distribution  is  neither — 

(A)  To  increase  ownership  (combined 
direct  and  indirect)  in  the  distributing 
corporation  or  any  controlled 
corporation  bv  a  disqualified  person; 
nor 

(B)  T(j  provide  a  disqualified  person 
with  a  purchased  basis  in  the  stock  of 
anv  crintroUed  corporation. 

(ii)  Disqualified  person.  A 
disqualified  person  is  any  person 
(taking  into  account  section  355(d)(7) 
and  paragraph  ((:)(4)  of  this  section)  that, 
immediately  after  a  di.stribution.  holds 
(directly  or  indirectly  under  section 
355(d)(8)  and  paragraph  (e)(1)  of  this 
section)  dis(jualified  stock  in  the 
distributing  corporation  or  controlled 
corporation  that — 

(A)  The  person — 

(1)  Acquired  by  purchase  under 
section  355(d)(5)  or  (8)  and  paragraphs 
(d)  and  (e)  of  this  section  during  the 
five-year  period,  or 

(2)  Received  in  the  distribution  to  the 
extent  attributable  to  distributions  on 
any  stt)ck  in  the  distributing  corporation 
acquired  by  purchase  under  section 


355(d)(5)  or  (8)  and  paragraphs  (d)  and 
(e)  of  this  section  by  that  person  during 
the  five-year  period;  and 

(B)  Constitutes  a  50  percent  or  greater 
interest  in  such  corporation  (under 
section  355(d)(4)  and  paragraph  (c)  of 
this  section). 

(iii)  Purchased  basis.  In  general,  a 
purchased  basis  is  basis  in  controlled 
corporation  stock  that  is  disqualified 
stock.  However,  basis  in  controlled 
corporation  stock  that  is  disqualified 
stock  will  not  be  treated  as  purchased 
basis  if  the  controlled  corporation  stock 
and  any  distributing  corporation  stock 
with  respect  to  which  the  controlled 
corporation  stock  is  distributed  are 
treated  as  acquired  by  purchase  solely 
under  the  attribution  rules  of  section 
355(d)(8)  and  paragraph  (e)(1)  of  this 
section.  The  prior  sentence  will  not 
apply,  however,  if  the  distributing 
corporation  stock  is  treated  as  acquired 
by  purchase  under  the  attribution  rules 
as  a  result  of  the  acquisition  of  an 
interest  in  a  partnership  (the  purchased 
partnership),  and  following  the 
distribution,  the  controlled  corporation 
stock  is  directly  held  by  the  purchased 
partnership  (or  a  chain  of  partnerships 
that  includes  the  purchased 
partnership). 

(iv)  Increase  in  interest  because  of 
payment  of  cash  in  lieu  of  fractional 
shares.  Any  increase  in  direct  or 
indirect  ownership  in  the  distributing 
corporation  or  any  controlled 
corporation  by  a  disqualified  person 
because  of  a  payment  of  cash  in  lieu  of 
issuing  fractional  shares  will  be 
disregarded  for  purposes  of  paragraph 
(b)(3)(i)(A)  of  this  section  if  the  payment 
of  the  cash  is  solely  to  avoid  the 
expense  and  inconvenience  of  issuing 
fractional  share  interests,  and  does  not 
represent  separately  bargained  for 
consideration. 

(v)  Other  exceptions.  The 
Commissioner  may  provide  by  guidance 
published  in  the  Internal  Revenue 
Bulletin  that  other  distributions  are  not 
disqualified  distributions  because  they 
do  not  violate  the  purposes  of  section 
355(d). 

(vi)  Examples.  The  following 
examples  illustrate  this  paragraph  (b)(3): 

Excmplf  1.  Stock  distributed  in  spin-off:  no 
purchased  basis  D  owns  all  of  the  stork  of 
Dl .  tind  Dl  owns  all  the  stock  of  C.  A 
pun  bases  hO  purceni  of  thi'  D  stot.k  for  cash. 
Within  five  years  of  .-\'s  purchase.  Dl 
disiributt's  the  C  stock  to  D.  .\  is  Iroater!  us 
havuig  [)un:hrfse(i  (SO  percent  of  the  stoik  of 
both  Dl  and  C  on  the  date  A  purchases  fiO 
pen  enl  of  the  D  stock  under  the  attribution 
rules  of  section  3.T.S(d)(8)  and  paragraph  (e)(1) 
of  this  section.  The  C  stock  received  by  D  is 
attributable  to  a  distribution  on  purchased  Dl 
stork  under  section  3.5.T(d)(:i)[B)(iil 
.•Xii.ordinglv.  the  Dl  and  C.  stock  each  is 
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disqualified  stock  under  section  355(d)(3) 
and  paragraph  (b)(2)  of  this  section,  and  A  is 
a  disqualified  person  under  paragraph 
(b)(3)(ii)  of  this  section.  However,  the 
purposes  of  section  355(d)  under  paragraph 
(b)(3)(i)  of  this  section  are  not  violated.  A  did 
not  increase  direct  or  indirect  ownership  in 
Dl  or  C.  In  addition,  D's  basis  in  the  C  stock 
is  not  a  purchased  basis  under  paragraph 
(b)(3)(iii)  of  this  section  because  both  the  Dl 
and  the  C  stock  are  treated  as  acquired  by 
purchase  solely  under  the  attribution  rules  of 
section  355(d)(8)  and  paragraph  (e)(1)  of  this 
section.  Accordingly.  Dl's  distribution  of  the 
C  stock  to  D  is  not  a  disqualified  distribution 
under  section  355(d)(2)  and  paragraph  (b)(1) 
of  this  section. 

Example  2.  Stock  distributed  in  spin-off: 
purchased  basis.  The  facts  are  the  same  as 
Example  1.  except  that  D  immediately  further 
distributes  the  C  stock  to  its  shareholders 
(including  A)  pro  rata.  The  D  and  C  stock 
each  is  disqualified  stock  under  section 
355(d)(3)  and  paragraph  (b)(2)  of  this  section, 
and  A  is  a  disqualified  person  under 
paragraph  (b)(3)(ii)  of  this  section.  The 
purposes  of  section  355(d)  under  paragraph 
(b)(3)(i)  of  this  section  are  violated.  A  did  not 
increase  direct  or  indirect  ownership  in  D  or 
C.  However,  A's  basis  in  the  C  stock  is  a 
purchased  basis  under  paragraph  (b){3)(iii)  of 
this  section  because  the  D  stock  is  not  treated 
as  acquired  by  purchase  solely  under  the 
attribution  rules  of  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section.  Accordingly, 
the  further  distribution  is  a  disqualified 
distribution  under  section  355(d)(2)  and 
paragraph  (b)(1)  of  this  section. 

Example  3.  Stock  distributed  in  split-off 
with  ownership  increase:  purchased  basis. 
The  facts  are  the  same  as  Example  1.  except 
that  D  immediately  further  distributes  the  C 
stock  to  A  in  exchange  for  A's  purchased 
stock  in  D.  The  C  stock  received  by  A  is 
attributable  to  a  distribution  on  purchased  D 
stock  under  section  355(d)(3)(B)(ii),  and  A's 
basis  in  the  C  stock  is  determined  by 
reference  to  the  adjusted  basis  of  A's 
purchased  D  stock  under  paragraph  (e)(3)  of 
this  section.  (Under  paragraph  (b)(2)(iii)(B)(3) 
of  this  section,  the  basis  resulting  from  A's 
purchase  of  D  stock  is  not  eliminated  solely 
for  purposes  of  determining  if  the  C  stock 
acquired  by  A  is  disqualified  stock 
immediately  after  the  distribution, 
notwithstanding  that  paragraph  (e)(3)  of  this 
section  applies  to  the  exchange.) 
Accordingly,  the  D  stock  and  the  C  stock 
each  is  disqualified  stock  under  section 
355(d)(3)  and  paragraph  (b)(2)  of  this  section, 
and  A  is  a  disqualified  person  under 
paragraph  (b)(3)(ii)  of  this  section.  The 
purposes  of  section  355(d)  under  paragraph 
(b)(3)(i)  of  this  section  are  violated  because 
A  increased  its  ownership  in  C  from  a  60 
percent  indirect  interest  to  a  100  percent 
direct  interest,  and  because  A's  basis  in  the 
C  stock  is  a  purchased  basis  under  paragraph 
(b)(3)(iii)  of  this  section.  Accordingly,  the 
further  distribution  is  a  disqualified 
distribution  under  section  355(d)(2)  and 
paragraph  (b)(1)  of  this  section. 

Example  4.  Stock  distributed  in  spin-off; 
purchased  basis.  Dl  owns  all  the  stock  of  C. 
D  purchases  all  of  the  stock  of  Dl  for  cash. 
Within  five  years  of  D's  purchase  of  Dl,  P 


acquires  all  of  the  stock  of  Dl  from  D  in  a 
section  368(a)(1)(B)  reorganization  that  is  not 
a  reorganization  under  section  368(a)(l)(.^) 
by  reason  of  section  368(a)(2)(E),  and  Dl 
distributes  all  of  its  C  stock  to  P.  P  is  treated 
as  having  acquired  the  Dl  stock  by  purchase 
on  the  date  D  acquired  it  under  the 
transferred  basis  rule  of  section  355(d)(5)(C:) 
and  paragraph  (e)(2)  of  this  section.  P  is 
treated  as  having  purchased  all  of  the  C  stock 
on  the  date  D  purchased  the  Dl  stock  under 
the  attribution  rules  of  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section,  and  the  C 
stock  received  by  P  is  attributable  to  a 
distribution  on  purchased  Dl  slock  under 
section  355(d)(3)(B)(ii).  Accordingly,  the  Dl 
and  C  stock  each  is  disqualified  stock  under 
section  355(d)(3)  and  paragraph  (b)(2)  of  this 
section,  and  P  is  a  disqualified  person  under 
paragraph  (b)(3)(ii)  of  this  section.  The 
purposes  of  section  355(d)  under  paragraph 
(b)(3)(i)  of  this  section  are  violated.  P  did  not 
increase  direct  or  indirect  ownership  in  Dl 
or  C.  However,  P's  basis  in  the  C  stock  is  a 
purchased  basis  under  paragraph  (b)(3)(iii)  of 
this  section  because  the  Dl  stock  is  not 
treated  as  acquired  by  purchase  solely  under 
the  attribution  rules  of  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section.  Accordingly. 
Dl's  distribution  of  the  C  stock  to  P  is  a 
disqualified  distribution  under  section 
355(d)(2)  and  paragraph  (b)(1)  of  this  section. 

Example  5.  Stock  distributed  in  split-oft 
with  ownership  increase:  no  purchased  basis. 
P  owns  50  percent  of  the  stock  of  D.  the 
remaining  D  stock  is  owned  by  unrelated 
persons,  D  owns  all  the  stock  of  C.  and  A 
purchases  all  of  the  P  stock  from  the  P 
shareholders.  Within  five  years  of  .As 
purchase.  D  distributes  all  of  the  C  stock  to 
P  in  exchange  for  P's  D  stock.  A  is  treated  as 
having  purchased  50  percent  of  the  stock  of 
both  D  and  C  on  the  date  A  purchases  the  P 
stock  under  the  attribution  rules  of  section 
355(d)(8)  and  paragraph  (e)(1)  of  this  section 
The  C  stock  received  by  P  is  attributable  to 
a  distribution  on  purchased  D  stock  under 
section  355(d)(3)(B)(ii).  Accordingly,  the  D 
stock  and  the  C  stock  each  is  disqualified 
stock  under  section  355(d)(3)  and  paragraph 
(b)(2)  of  this  section,  and  A  is  a  disqualified 
person  under  paragraph  (b)(3)(ii)  of  this 
section.  The  purposes  of  section  355(d)  under 
paragraph  (b)(3)(i)  of  this  section  are  violated 
because,  even  though  Ps  basis  in  the  C  stock 
is  not  a  purchased  basis  under  paragraph 
(b)(3)(iii)  of  this  section.  A  increased  its 
direct  or  indirect  ownership  in  C  from  a  50 
percent  indirect  interest  to  a  100  percent 
indirect  interest.  Accordingly.  D's 
distribution  of  the  C  stock  to  P  is  a 
disqualified  distribution  under  section 
355(d)(2)  and  paragraph  (b)(1)  of  this  section. 

Example  6.  Stock  distributed  in  split-off 
with  no  ownership  increase:  no  purchased 
basis.  A  purchases  all  of  the  stock  of  T.  T 
later  merges  into  D  in  a  section  368(a)(1)(A) 
reorganization  and  A  exchanges  its 
purchased  T  stock  for  60  percent  of  the  stock 
of  D.  D  owns  all  of  the  stock  of  Dl  and  D2. 
Dl  and  D2  each  owns  50  percent  of  the  slock 
of  D3,  and  D3  owns  all  of  the  stock  of  C. 
Within  five  years  of  A's  purchase  of  the  T 
stock,  D3  distributes  the  C  .stock  to  Dl  in 
exchange  for  all  of  Dl's  D3  stock.  A  is  treated 
as  having  acquired  60  percent  of  the  D  stock 


by  purchase  on  the  date  A  purchases  the  T 
stock  under  paragraph  (e)(3)  of  this  section 
.\  is  treated  as  having  purchased  60  percent 
of  the  stock  of  Dl ,  D2.  D3.  and  C  on  the  date 
A  purr  bases  the  T  stock  under  the  attribution 
rules  of  section  355(d)(8)  and  paragraph  |e)(l) 
of  this  sec  lion.  The  C  slock  received  by  Dl 
is  altribulablt'  to  a  distribution  on  purr:hased 
D3  stock  under  section  355(d)(3)(B)(ii). 
Ac:cordingly.  the  D3  stock  and  the  C  stock 
each  is  disqualified  stock  under  sec:tion 
355(d)(3)  and  paragraph  (bl(2)  of  this  section, 
and  A  is  a  disqualified  person  under 
paragraph  (b)|3)(ii)  of  this  sec:tion.  However, 
the  purposes  of  sec:tion  355(d)  under 
paragraph  (b)(3)(i)  of  this  sec:lion  are  not 
violated.  .\  did  not  increase  direct  or  indirect 
ownership  in  D3  or  C.  and  Dl's  basis  in  the 
C  stock  is  not  a  purchased  basis  under 
paragraph  (b)(3)(iii)  of  this  section  bec;ause 
the  D3  stock  is  treated  as  ac;quired  by 
purchase  solely  under  the  attribution  rules  of 
section  355(d)|8)  and  paragraph  (e)(1)  of  this 
sec  lion.  Accordingly.  D3s  distribution  of  tfh' 
C  stcjck  to  Dl  is  not  a  disqualified 
distribution  under  section  355(d)(2)  and 
paragraph  (b)(1)  of  this  section 

Example  7 .  Purchased  basis  eliminated  by 
liquidation:  stock  distributed  in  spin-olf  P 
owns  30  perc:ent  of  the  stock  of  D.  D  owns 
all  of  the  sloc;k  of  Dl.  and  Dl  owns  all  of  the 
stock  of  C.  P  purc;ha.ses  the  remaining  70 
perc;ent  of  the  D  stock  for  c:ash   Within  five 
years  of  P's  purchase.  P  liquidates  D  in  a 
transaction  qualifying  under  sections  332  and 
337(a).  and  Dl  then  ciistributes  the  stock  of 
C  to  P.  Prior  to  the  liquidation.  P  is  treated 
as  having  purc;hased  70  pen  ent  of  the  stock 
of  Dl  and  C,  on  the  date  P  pure  bases  the  D 
stock  under  the  attribution  nilcs  of  section 
355(d)(8)(B)  and  paragraph  (e)(1)  of  this 
section.  After  the  liquidation,  however, 
under  paragraph  (b)(2)(iii)  of  this  section,  P 
is  not  treated  as  having  acquin>d  by  purchase 
the  Dl  or  the  C;  stoc :k  under  section 
355(d)(8)(B)  and  paragraph  (e)(lj  of  this 
section  because  P's  basis  in  the  D  stock  is 
eliminated  in  the  liquidation  of  D  I'nder 
section  334(b)(1).  P's  basis  in  the  Dl  stock  is 
determined  by  reference  to  D's  basis  in  the 
Dl  stock  and  not  by  reference  to  Ps  basis  in 
D.  Paragraph  (d)(2)(i)(B)  of  this  section  does 
not  treat  the  Dl  stoc:k  as  newly  purchased  in 
P's  hands  bec;ause  no  gain  or  loss  was 
recognized  by  D  in  the  liquidation. 
Ac:cordingly.  neither  the  Dl  stock  nor  the  C 
stock  is  disqualified  stock  under  section 
355(d)(3)  and  paragraph  (b)(2)  of  this  section 
in  P's  hands,  and  the  distribution  is  not  a 
disqualified  distribution  under  section 
355(d)(2)  and  paragraph  (b)(1)  of  this  section. 

Example  8.  Purchased  txisis  eliminated  by 
upstream  merger:  stock  distributed  in  spin- 
off D  owns  all  of  the  stoc  k  of  Dl.  and  Dl 
owns  all  of  the  stock  of  C.  P  purc:hases  60 
percent  of  the  D  slock  for  cash.  Within  five 
years  of  Ps  purcha.se.  D  merges  into  P  in  a 
section  368(a)(^)(.^)  reorganization,  with  the 
D  shareholders  other  than  P  rec  eiving  solely 
P  stoc;k  in  exc;hange  for  their  D  stock,  and  Dl 
then  distributes  the  stock  of  C  to  P.  Prior  to 
the  merger.  P  is  treated  as  having  purchased 
60  percent  of  the  stock  of  Dl  and  C  on  the 
dale  P  purchases  the  D  stock  under  the 
attribution  rules  of  section  355(d)(8)  an'' 
paragraph  (e)(1)  of  this  section.  After  tl 
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merger,  however,  under  paragraph  (b)(2)(iii) 
of  this  section.  P  is  not  treated  as  having 
acquired  bv  purchase  the  Dl  or  the  C  stock 
under  section  3.55(d)(8)(B)  and  paragraph 
(e)(1)  of  this  section  because  P's  basis  in  the 
D  stock  is  eliminated  in  the  merger,  linder 
section  362(b).  P's  basis  in  the  Dl  stock  is 
determined  b\  reference  to  D's  basis  in  the 
Dl  stock  and  not  by  reference  to  P's  basis  in 
D.  Paragraph  (d)(2)(i)(B)  of  this  section  does 
not  treat  the  Dl  sto(.k  as  newly  purchased  in 
P's  hands  because  no  gain  or  loss  was 
recognized  by  D  in  the  merger,  .Accordingly 
neither  the  Dl  stock  nor  the  C  stock  is 
disqualified  stock  under  section  355(d)(3) 
and  paragraph  (b)(2)  of  this  section  in  P's 
hands,  and  the  distribution  is  not  a 
disqualified  distribution  under  section 
:j55(d)(2)  and  paragraph  (b)(1)  of  this  section 

Example  9.  Purchased  basis  eliminated  by 
distribution:  stock  distributed  m  spin-off.  A 
purchases  all  the  stock  of  C  for  cash  on  Date 
1   D  acquires  all  of  the  stock  of  C  from  A  in 
a  section  368(a)(1)(B)  reorganization  that  is 
not  a  reorganization  under  section 
368(a)(l)(.'\)  by  reason  of  section 
J68(A)(1)(E),  A  receives  ten  percent  of  the  D 
stock  in  the  transaction.  The  remaining  D 
stock  is  owned  by  B.  Within  five  years  of  As 
purchase  i^f  ihe  C  stork.  D  distributes  all  the 
stock  of  C  pro  rata  to  A  and  B,  Linder  the 
transferred  basis  rule  of  paragraph  (e)(2)  of 
this  section.  D  is  treated  as  having  purchased 
all  of  the  C  stock  on  the  date  A  acquired  it. 
Under  the  exchanged  basis  rule  of  paragraph 
(e)(3)  of  this  section,  A  is  treated  as  having 
purchased  its  D  stock  on  Date  1  and  A  is 
treated  as  having  purchased  ten  percent  of 
the  C  stock  on  Date  1  under  the  attribution 
rules  of  section  355(d)(8)  and  paragraph  (e)(3) 
of  this  section.  Moreover,  under  paragraph 
(b)(2)(iii)(C)  of  this  section.  A's  basis  in  the 
C  stock  resulting  from  A's  Date  1  purchase 
of  C  stock  is  eliminated   .\fter  the 
distribution.  .As  and  B's  ba.ses  in  their  C 
stock  are  determined  by  reference  to  the 
bases  of  their  D  stock  under  ^  1.35&-2(a)(2) 
(and  not  bv  reference  to  D's  basis  in  the  C; 
stock).  D's  basis  in  the  stock  of  C  resulting 
from  its  deemed  purchase  of  that  stock  under 
paragraph  (e)(2)  of  this  section  is  eliminated 
by  the  distribution  of  the  C  stock  because  it 
would  no  longer  be  taken  into  account  by  any 
person  in  determining  gain  or  loss  on  the  sale 
of  C  stock.  Therefore,  the  C  stock  distributed 
to  .\  and  B  is  not  disqualified  stock  as  a 
result  of  D's  purchase  of  C.  However.  As 
basis  in  its  D  stock  resulting  from  its  deemed 
purchase  of  that  stock  under  paragraph  (e)(3) 
of  this  section  is  not  eliminated.  Therefore. 
As  ten  percent  interest  in  the  stock  of  D  is 
disqualified  stock  Furthermore.  A's  ten 
percent  interest  in  the  stock  of  C  is 
disqualified  stock  because  the  distribution  of 
the  C  stock  is  attributable  to  As  D  stut  k  that 
was  acquired  by  purchase.  However,  there 
has  not  been  a  disqualified  distribution 
becau,se  no  person,  immediately  after  the 
distribution,  holds  disqualified  stock  in 
either  D  or  C  that  constitutes  a  50  percent  or 
greater  interest  in  such  corporation. 

Example  to.  Allocation  of  purchased  basis 
analyzed  separately.  — (i)  P  owns  all  the 
stock  of  D  D  purchases  all  the  stock  of  Dl 
for  cash  on  Date  1.  Dl  owns  all  the  stock  of 
C  (which  owns  all  the  stock  of  Cl)  and  S. 


Within  five  years  of  Date  1.  Dl  distributes  all 
the  stock  of  C  to  D,  The  Dl  and  C  stock  each 
is  disqualified  stock  under  section  355(d)(3) 
and  paragraph  (b)(2)  of  this  section,  and  D  is 
a  disqualified  person  under  paragraph 
(b)(3)(ii)  of  this  section.  The  purposes  of 
section  355(d)  under  paragraph  (b)(3)(i)  of 
this  section  are  violaled   D  did  not  increase 
direct  or  indirect  ownership  in  Dl  or  C. 
However.  D's  basis  in  the  C;  stock  is  a 
purchased  basis  under  paragraph  (b)(3)(iii)  of 
this  section  because  the  Dl  stoc  k  is  not 
treated  as  ai  quired  bv  pun  Hhsc  sdU'Iv  under 
the  attribution  niles  of  sei  lion  15t((1)(8)  and 
paragraph  (e)(1)  of  this  section.  .Accordingly, 
the  distribution  is  a  di,squalified  distribution 
under  section  355(d)  and  paragraph  (b)(  1 )  of 
this  section.  D's  basis  in  the  Dl  slock  is 
allocated  pursuant  to  §  1,358-2  between  the 
Dl  slock  and  the  C  stock.  Therefore,  under 
paragraph  (e)(4)  of  this  section,  the  C  stock 
is  deemed  to  be  acquired  by  purchase  on 
Dale  1,  the  date  D  purchased  all  the  stock  of 
Dl.  If  thereafter,  and  within  five  years  of  Date 
1.  (;  were  to  distribute  all  the  stock  of  Cl  to 
D.  that  distribution  would  also  be  a 
disqualified  distribution  because  of  D's 
deemed  purchase  of  the  stock  of  C. 

(li)  Following  the  distribution  of  the  stock 
of  C  by  Dl.  and  within  five  vears  of  Date  1. 
D  distributes  all  thi-  si.x  k  of  Dl  to  P,  Under 
paragraph  (l))(2l(iiil(D|  uf  this  section,  the 
determiMcitujn  of  whether  D  s  basis  in  Dl  has 
been  elimiiialed  shall  be  made  without 
regard  to  D's  allocalfd  basis  in  C  .After  the 
distribution,  P's  basis  in  Ihe  Dl  stock  is 
determined  by  reference  to  its  basis  in  its  D 
stock  under  §  1.358-2(a)(2)  (and  not  by 
reference  to  D's  basis  in  the  Dl  stock).  D's 
basis  in  the  Dl  slot  k  resulting  from  the 
purchase  of  that  slot  k  is  eliminated  by  the 
distribution  of  the  Dl  stock  because  it  would 
no  longer  be  taken  into  account  by  any 
person  in  determining  gain  or  loss  on  the  sale 
of  Dl  stoik.  Therefore,  th.'  Dl  sloi  k 
distributed  to  P  is  not  disqualified  stock  as 
a  result  of  D's  purchase  of  Dl,  Moreover,  a 
subsequent  distribution  of  the  S  stock  by  Dl 
to  P  would  not  be  a  disqualified  distribution 
because  both  the  Dl  and  .S  stock  would  tease 
to  be  treated  as  purchased  when  D's  basis  in 
Dl  has  been  eliminated 

(4)  Anti-avoidance  rule — (i)  In 
general  Notwithstanding  any  provision 
of  section  355(d)  or  this  section,  the 
(Commissioner  may  treat  any 
distribution  as  a  disqualified 
distribution  under  section  355(d)(2)  and 
paragraph  (b)(1)  of  this  section  if  the 
distribution  or  another  transaction  or 
transactions  are  engaged  in  or  structured 
with  a  principal  purpose  to  avoid  the 
purposes  of  section  355(d)  or  this 
section  with  respect  to  the  distribution. 
Without  limiting  the  preceding 
sentence,  the  Commissioner  may 
determine  that  the  existence  of  a  related 
person,  intermediary,  pass-through 
entity,  or  similar  person  (an 
intermediary)  should  be  disregarded,  in 
whole  or  in  part,  if  the  intermediary  is 
formed  or  availed  of  with  a  principal 
purpose  to  avoid  the  purposes  of  section 
355(d)  or  this  section. 


(ii)  Example.  The  following  example 
illustrates  this  paragraph  (b)(4): 

E.\ample  Post-distrihutiun  redemption.  B 
whollv  owns  D.  vvhic  h  wholly  owns  (;.  With 
a  principal  purpose  to  avoid  Ihe  purposes  of 
section  355(dl.  A.  B.  D.  ancl  C  engage  in  Ihe 
following  transactions.  A  purchases  45  of  100 
shares  of  the  only  class  of  D  stock.  Within 
five  years  after  A's  purchase.  D  distributes  all 
of  its  100  shares  in  C  to  .A  and  B  pro  rata. 
D  then  redi^ems  20  shares  of  B's  D  sto(  k.  and 
C  redeems  20  shares  of  B's  C  stock.  After  the 
redemption.  .A  owns  45  shares  and  B  owns 
35  shares  in  each  of  D  and  C.  L'nder 
paragraph  (b)(4)(i)  of  this  section,  the 
Commissioner  may  treat  .A  as  owning 
disqualified  stock  in  D  and  C  that  conslitules 
a  50  percent  or  greater  interest  in  D  and  C 
immediatelv  after  the  distribution.  Under 
that  treatment,  the  distribution  is  a 
disqualified  distribution  under  section 
355(d)(2]  and  paragraph  (b)(1)  of  this  sei:lion. 

(c)  Whether  a  person  holds  a  50 
percent  or  greater  interest — (1)  In 
general.  Under  section  355(d)(4),  50 
percent  or  greater  interest  means  stock 
possessing  at  least  50  percent  of  the 
total  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote  or  at 
least  50  percent  of  the  total  value  of 
shares  of  all  classes  of  stock. 

(2)  Valuation.  For  purposes  of  section 
355(d)(4)  and  this  section,  all  shares  of 
stock  within  a  single  class  are 
considered  to  have  the  same  value.  But 
see  paragraph  (c)(3){vii)(A)  of  this 
section  (determination  of  whether  it  is 
reasonably  certain  that  an  option  will  be 
exercised). 

(3)  Effect  of  options,  warrants, 
convertible  obligations,  and  other 
similar  interests — (i)  Application.  This 
paragraph  (c)(3)  provides  rules  to 
determine  when  an  option  is  treated  as 
exercised  for  piu-poses  of  section  355(d) 
(other  than  section  355(d)(6)).  Except  as 
provided  in  this  paragraph  (c)(3),  an 
option  is  not  treated  as  exercised  for 
purposes  of  section  355(d).  This 
paragraph  (c)(3)  does  not  affect  the 
determination  of  whether  an  instrument 
is  an  option  or  stock  under  general 
principles  of  tax  law  (such  as  substance 
over  form). 

(ii)  General  rule.  In  determining 
whether  a  person  has  acquired  by 
purchase  a  50  percent  or  greater  interest 
under  section  355(d)(4),  an  option  to 
acquire  stock  (as  described  in 
paragraphs  (c)(3)(v)  and  (vi)  of  this 
section)  that  has  not  been  exercised 
when  a  distribution  occurs  is  treated  as 
exercised  on  the  date  it  was  issued  or 
most  recently  transferred  if — 

(A)  Its  exercise  (whether  by  itself  or 
in  conjunction  with  the  deemed 
exercise  of  one  or  more  other  options) 
would  cause  a  person  to  become  a 
disqualified  person;  and 
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(B)  Immediately  after  the  distribution, 
it  is  reasonably  certain  (as  described  in 
paragraph  (c)(3)(vii)  of  this  section)  that 
the  option  will  be  exercised. 

(iii)  Options  deemed  newly  issued 
and  substituted  options — (A)  Exchange, 
adjustment,  or  alteration  of  existing 
option.  For  purposes  of  this  paragraph 
(c)(3),  each  of  the  following  is  treated  as 
a  new  issuance  or  transfer  of  an  existing 
option  only  if  it  materially  increases  the 
likelihood  that  an  option  will  be 
exercised — 

(J)  An  exchange  of  an  option  for 
another  option  or  options; 

(2)  An  adjustment  to  the  terms  of  an 
option  (including  an  adjustment 
pursuant  to  the  terms  of  the  option); 

{3)  An  adjustment  to  the  terms  of  the 
underlying  stock  (including  an 
adjustment  pursuant  to  the  terms  of  the 
stock); 

(4)  A  change  to  the  capital  structure 
of  the  issuing  corporation;  and 

(5)  An  alteration  to  the  fair  market 
value  of  issuing  corporation  stock 
through  an  asset  transfer  (other  than 
regular,  ordinary  dividends)  or  through 
any  other  means. 

(B)  Certain  compensatory  options.  An 
option  described  in  paragraph 
(c)(3)(vi)(B)(2)  of  this  section  is  treated 
as  issued  on  the  date  it  becomes 
transferable. 

(C)  Substituted  options.  If  an  option 
(existing  option)  is  exchanged  for 
another  option  or  options  (substituted 
option  or  options)  and  paragraph 
(c)(3)(iii)(A)  of  this  section  does  not 
apply  to  treat  such  exchange  as  a  new 
issuance  or  transfer  of  the  existing 
option,  the  substituted  option  or  options 
will  be  treated  as  issued  or  most 
recently  transferred  on  the  date  that  the 
existing  option  was  issued  or  most 
recently  transferred. 

(iv)  Effect  of  treating  an  option  as 
exercised — (A)  In  general.  For  purposes 
of  section  355(d),  an  option  that  is 
treated  as  exercised  imder  this 
paragraph  (c)(3)  is  treated  as  exercised 
both  for  purposes  of  determining  the 
percentage  of  the  voting  power  of  stock 
owned  by  the  holder  and  for  purposes 
of  determining  the  percentage  of  the 
value  of  stock  owned  by  the  holder. 

(B)  Stock  purchase  agreement  or 
similar  arrangement.  If  a  stock  purchase 
agreement  or  similar  arrangement  is 
deemed  exercised,  the  purchaser  is 
treated  as  having  purchased  the  stock 
under  the  terms  of  the  agreement  or 
arrangement  as  though  all  covenants 
had  been  satisfied  and  all  contingencies 
met.  The  agreement  or  arrangement  is 
deemed  to  have  been  exercised  as  of  the 
date  it  is  entered  into  or  most  recently 
assigned. 


(v)  Instruments  treated  as  options.  For 
purposes  of  this  paragraph  (c)(3),  except 
to  the  extent  provided  in  paragraph 
(c)(3)(vi)  of  this  section,  the  following 
are  treated  as  options:  A  call  option, 
warrant,  convertible  obligation,  the 
conversion  feature  of  convertible  stock, 
put  option,  redemption  agreement 
(including  a  right  to  cause  the 
redemption  of  stock),  notional  principal 
contract  (as  defined  in  §  1.446-3(c))  that 
provides  for  the  payment  of  amounts  in 
stock,  stock  purchase  agreement  or 
similar  arrangement,  or  any  other 
instrument  that  provides  for  the  right  to 
purchase,  issue,  redeem,  or  transfer 
stock  (including  an  option  on  an 
option). 

(vi)  Instruments  generally  not  treated 
as  options.  For  purposes  of  this 
paragraph  (c)(3),  the  following  are  not 
treated  as  options,  unless  issued, 
transferred,  or  listed  with  a  principal 
piupose  to  avoid  the  application  of 
section  355(d)  or  this  section: 

(A)  Escrow,  pledge,  or  other  security 
agreements.  An  option  that  is  part  of  a 
secvuity  arrangement  in  a  typical 
lending  transaction  (including  a 
purchase  money  loan),  if  the 
arrangement  is  subject  to  customary 
commercial  conditions.  For  this 
purpose,  a  seciu-ity  arrangement 
includes,  for  example,  an  agreement  for 
holding  stock  in  escrow  or  under  a 
pledge  or  other  security  agreement,  or 
an  option  to  acquire  stock  contingent 
upon  a  default  under  a  loan. 

(B)  Compensatory  options — (1) 
General  rule.  An  option  to  acquire  stock 
in  a  corporation  with  customary'  terms 
and  conditions,  provided  to  an 
employee,  director,  or  independent 
contractor  in  connection  with  the 
performance  of  services  for  the 
corporation  or  a  person  related  to  it 
under  section  355(d)(7)(A)  (and  that  is 
not  excessive  by  reference  to  the 
services  performed)  and  that — 

(j)  Is  nontransferable  within  the 
meaning  of  §  1.83-3(d);  and 

(ii)  Does  not  have  a  readily 
ascertainable  fair  market  value  as 
defined  in  §1.83-7(b). 

(2)  Exception.  Paragraph 
(c)(3)(vi)(B)(l)  of  this  section  ceases  to 
apply  to  an  option  that  becomes 
transferable. 

(C)  Certain  stock  conversion  features. 
The  conversion  feature  of  convertible 
stock,  provided  that — 

(1)  The  stock  is  not  convertible  for  at 
least  five  years  after  issuance  or  transfer; 
and 

(2)  The  terms  of  the  conversion 
feature  do  not  require  the  tender  of  any 
consideration  other  than  the  stock  being 
converted. 


(D)  Options  exercisable  only  upon 
death,  disability,  mental  incompetency, 
or  separation  from  senice.  Any  option 
entered  into  between  stockholders  of  a 
corporation  (or  a  stockholder  and  the 
corporation)  with  respect  to  the  stock  of 
either  stockholder  that  is  exercisable 
only  upon  the  death,  disability,  mental 
incompetency  of  the  stockholder,  or.  in 
the  case  of  stock  acquired  in  connection 
with  the  performance  of  services  for  the 
corporation  or  a  person  related  to  it 
under  section  355(d)(7)(A)  (and  that  is 
not  excessive  by  reference  to  the 
services  performed),  the  stockholder's 
separation  from  service. 

(E)  Rights  of  first  refusal.  A  bona  fide 
right  of  first  refusal  regarding  the 
corporation's  stock  w'ith  customary- 
terms,  entered  into  between 
stockholders  of  a  corporation  (or 
between  the  corporation  and  a 
stockholder). 

(F)  Other  enumerated  instruments. 
Any  other  instruments  specified  in 
regulations,  a  revenue  ruling,  or  a 
revenue  procedure.  See  §  601.601(d)(2) 
of  this  chapter. 

(vii)  Reasonably  certain  that  the 
option  mil  be  exercised — (A)  In  general. 
The  determination  of  whether, 
inunediately  after  the  distribution,  an 
option  is  reasonably  certain  to  be 
exercised  is  based  on  all  the  facts  and 
circumstances.  In  applying  the  previous 
sentence,  the  fair  market  value  of  stock 
underlying  an  option  is  determined  by 
taking  into  account  control  premiums 
and  minority  and  blockage  discounts. 

(B)  Stock  purchase  agreement  or 
similar  arrangement.  A  stock  purchase 
agreement  or  similar  arrangement  is 
treated  as  reasonably  certain  to  be 
exercised  if  the  parties'  obligations  to 
complete  the  transaction  are  subject 
only  to  reasonable  closing  conditions. 

(viii)  Examples.  The  following 
examples  illustrate  this  paragraph  (c)(3): 

Example  7   D  owns  all  of  the  stoc:k  of  C 
A  purchases  40  percent  of  D's  only  class  of 
stock  and  an  option  to  purchase  D  slock  from 
D.  that  if  deemed  exercised,  would  result  in 
A  owning  a  total  of  60  percent  of  the  stotk 
of  D.  .Assume  that  no  control  premium  or 
minorilv  or  blockage  discount  applies  to  the 
D  slock  underlying  the  option.  The  option 
permits  A  to  acquire  the  D  stock  at  $30  per 
share,  and  D's  stock  has  a  fair  market  value 
of  $27  per  share  on  Ihe  dale  Ihe  option  is 
issued.  The  option  is  subject  to  no 
contingencies  or  restrictive  covenants,  may 
be  exercised  within  five  years  after  its 
issuance,  and  is  not  described  in  paragraph 
(c)(3)(vi)  of  this  sei:lion  (regarding 
instruments  generally  not  treated  as  options). 
Within  five  years  of  A's  purchase  of  the  D 
slock  and  option.  D  distributes  the  stoi  k  of 
its  subsidiary  C  pro  rata  and  A  receives  40 
percent  of  the  C  slock  in  the  distribution. 
Immediatelv  after  the  distribution,  D's  stock 
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has  d  [till  iimTMr-i  value  of  S30  per  share  tiiul 
C's  stock  has  a  fair  market  value  nf  S15  per 
share,  .^t  the  time  uf  the  distribution,  A 
exchanges  A's  option  for  an  option  to 
purchase  20  percent  of  the  D  stock  at  S20  pt>r 
share  and  an  option  to  purchase  20  percent 
of  the  C  stot  k  at  SIO  per  share.  The  exchangf 
of  the  options  in  D  for  options  in  D  and  C 
did  not  materially  increase  the  likelihood 
that  the  options  would  be  exercised. 
Nonetheless,  based  on  all  the  facts  and 
circumstances,  it  is  reasonably  certain, 
immediately  after  the  distribution,  that  A 
will  exercise  its  options.  Under  paragraph 
(c){3)(iii)(C)  of  this  section,  the  substituted 
options  are  treated  as  issued  on  the  date  the 
original  option  was  issued.  Ai:cordingly.  the 
options  are  treated  as  exercised  by  A  on  the 
date  that  A  purchased  the  original  option.  A 
is  treated  as  owning  60  percent  of  the  D  stock 
and  60  percent  of  the  C  stock  that  is 
disqualified  slock,  and  the  distribution  is  a 
disqualified  distribution  under  sei:tioa 
333(dl(2)  and  paragraph  (b)(l|  of  this  section. 

Example  2  D  owns  all  of  the  stock  of  ('.. 
A  purchases  37  percent  of  D's  only  class  of 
sto(  k.  B  owns  38  percent  of  the  D  stock,  and 
the  remaining  25  percent  is  owned  by  2(1 
individuals,  each  of  whom  owns  less  than 
five  percent  of  D's  stock.  ,\  purchases  an 
option  to  purchase  an  additional  14  percent 
of  the  D  stock  from  shareholders  other  than 
B  for  ,S,iO  per  share.  The  option  is  subjef  t  to 
no  contingencies  or  restrii  live  covenants, 
mav  be  exercised  within  five  years  after  its 
issuani  e,  and  is  not  desi  ribed  in  paragraph 
|c)(3)(vi)  of  this  section.  Within  five  vears  of 
.A's  purchase  of  the  option  and  37  percent 
interest  in  D.  D  distributes  the  stock  of  its 
subsidiary  C  pro  rata  and  K  receives  37 
percent  of  the  C  stock  in  the  distribution.  At 
the  time  of  the  distribution,  A  exchanges  its 
option  for  an  option  to  purchase  14  percent 
of  the  D  stock  at  S25  per  share  and  an  option 
to  purchase  14  percent  of  the  C  stock  at  S23 
per  share,  .\ssume  that,  although  a 
shareholder  that  owned  no  D  or  C  stock 
would  pay  only  S20  per  share  for  D  or  C 
stock  immediately  after  the  distribution,  a 
shareholder  in  .-X's  position  would  pay  $30 
per  share  for  14  percent  of  the  stock  of  D  or 
C  because  of  the  control  premium  which 
attaches  to  the  shares.  The  control  premium 
is  taken  into  account  under  paragraph 
(c)(3)(vii)(.\)  of  this  section  to  determine 
whether  A  is  reasonably  certain  to  exercise 
the  options.  The  ext:hange  of  the  options  in 
D  for  options  in  D  and  C  did  not  materially 
increase  the  likelihood  that  the  options 
would  be  exercised.  Nonetheless,  based  on 
ail  the  facts  and  circumstances,  it  is 
reasonablv  certain,  immediately  after  the 
distribution,  that  A  will  exercise  its  options. 
Under  paragraph  (c)(3)(iii)(C)  of  this  section, 
the  substituted  options  are  treated  as  issued 
on  the  date  the  original  option  was  issued. 
.Accordingly,  the  options  are  treated  as 
exercised  by  .A  on  the  date  that  A  purchased 
tile  original  option.  Under  paragraph  (c|(2)  of 
this  section,  all  shares  of  D  and  C  are 
considered  to  have  the  same  value  to 
determine  the  amount  of  stock  \  is  treated 
as  purchasing  under  the  options.  A  is  treated 
as  owning  51  percent  of  the  D  stock  and  51 
percent  of  the  C  stock  that  is  disqualified 
stock,  and  the  distribution  is  a  disqualified 
distribution  under  section  355(d)(2). 


(4)  Vlan  or  tirmngpment — (i)  In 
genfTcil  Unilcr  section  3.55(d)(7)(B),  if 
two  or  innrt'  persons  act  pursuant  to  a 
plan  or  drraiigeinent  with  respect  to 
acquisitions  of  stock  in  the  distributing 
corporation  or  controlled  corporation, 
those  persiin.s  are  treated  as  one  [lerson 
for  purposes  of  st'ctitju  .i55(d}. 

(ii)  I'ndeTstciniling  For  purpo.ses  of 
section  355((i)(7){B),  two  or  more 
persons  who  tire  (or  will  after  an 
acquisition  be( onie)  shareholders  (or  are 
treated  as  shareholders  under  paragraph 
(c)(3)(ii)  of  this  section)  act  pursuant  to 
a  plan  or  arrangement  with  respect  to  an 
acquisition  of  s|o(  k  onlv  if  thev  have  a 
formal  or  informal  understanding 
among  themselves  to  make  a 
coordinated  accjuisition  of  stock.  A 
principal  element  in  determining  if  such 
an  understanding  exists  is  whether  the 
investment  decision  of  each  person  is 
based  on  the  investment  decision  of  one 
or  more  other  existing  or  prospective 
shareholders.  However,  the 
participation  by  creditors  in  formulating 
a  plan  for  an  insolvency  workout  or  a 
reorgaiiizatitm  in  a  title  1 1  or  similar 
case  (whether  as  members  of  a  creditors' 
committee  or  otherwise)  and  the  receipt 
of  stock  by  creditors  in  satisfaction  of 
indebtedness  pursuant  to  the  workout  or 
reorganization  do  not  cause  the 
creditors  to  be  considered  as  acting 
pursuant  to  a  plan  or  arrangement. 

(iii)  Exaiiiptfs  The  following 
examples  illustrate  paragraph  (c)(4)(ii) 
of  this  section: 

Example  1.  D  has  1,000  shares  of  common 
stock  outstanding.  A  group  of  20  unrelated 
individuals  who  previously  owned  no  D 
stock  (the  Group)  agree  among  themselves  to 
acquire  50  percent  or  more  of  D's  stock.  The 
Group  is  not  a  person  under  section 
77ni(a)(ll  Sub.sequenlly,  pursuant  to  their 
understanding,  the  members  of  the  Group 
purchase  600  shares  of  D  common  stock  from 
the  existing  D  shareholders  (a  total  of  60 
percent  of  the  D  stock),  with  each  member 
purchasing  30  shares.  Under  paragraph 
(c)(4)(ii)  of  this  section,  the  members  of  the 
Group  have  a  formal  or  informal 
understanding  among  themselves  to  make  a 
coordinated  acquisition  of  stock.  Their 
interests  are  therefore  aggregated  under 
section  355(d)(7)(B),  and  they  are  treated  as 
one  person  that  purchased  600  shares  of  D's 
slock  for  purposes  of  sei.tion  355(d). 

Example  2.  D  has  1,000  shares  of 
outstanding  stock  owned  by  unrelated 
individuals.  D's  management  is  concerned 
that  D  may  become  subject  to  a  takeover  bid 
In  separate  meetings,  Ds  management  meets 
with  potential  investors  who  own  no  stock 
and  are  friendly  to  management  to  (  onvint  e 
them  to  at  quire  D's  slo<  k  based  on  an 
understanding  that  D  will  assemble  a  gnuip 
that  in  the  aggregate  will  ai  quire  more  than 
50  percent  of  D's  stock.  Subsequenlh  .  15  of 
these  investors  each  purchases  four  percent 
of  D's  outstanding  stock.  Under  paragra|)h 
(c)(4)(ii)  of  this  section,  the  15  investors  have 


a  formal  or  informal  understanding  among 
themselves  to  make  a  coordinated  acquisition 
of  stock.  Their  interests  are  llierefore 
aggregated  under  sec  lion  .355(d|(7)lHl,  .iiui 
ihi'V  arc  trealed  as  one  person  that  pun.haM'il 
hUO  shares  nt  D  stoc  k  for  piirposi^s  of  sei.lion 
355(d) 

Examph-  f  (i)  1)  h.is  1.000  shares  of 
outstanding  stock  owned  b\  unrelated 
individuals.  An  in\estment  advisor  advises 
its  I  lients  that  it  believes  D's  stoi  k  is 
undervalued  and  recommends  that  they 
acquire  D  slock.  Ac:ting  on  the  investment 
advisor's  recommendation.  20  unrelated 
individuals  each  [lun  liases  30  shares  ol  the 
outstanding  D  sto(  k.  Each  clieiMs  decision 
was  not  based  on  the  investment  decisions 
made  b\'  one  or  more  nlher  c  lients.  Bee  ause 
there  is  no  formal  or  infornial  understaiuling 
among  \hv  cliimls  to  make  a  coordinated 
ai  quisition  of  D  stoc  k.  their  interests  are  not 
aggregated  under  section  355(d)(7)(B)  and 
the\  are  trealed  as  making  scp.iraU' 
j)ur(. bases. 

(ii)  The  fac;ts  are  the  same  as  in  paragraph 
|i)  of  this  Example  i.  except  ihat  the 
iiui'stmeni  advisor  is  also  the  underwriter 
(without  regard  to  whether  it  is  i  firm 
( omniilmeni  or  best  efforts  urulcrwriting)  for 
a  prmiarv  or  secondary  offering  of  D  slock. 
The  result  is  the  same. 

(iii)  The  facts  are  the  same  as  in  paragrajih 
(i)  of  this  Example  3.  exc:epl  that,  instead  of 
an  Investment  advisor  recommending  thai 
clients  pun  hase  D  stock,  ihe  trustee  of 
.several  trusts  qualified  under  section  401  (a) 
spon.sored  b\  unrelated  corporations  causiis 
each  trust  to  purcha^.c  the  D  slock.  The  result 
is  the  same,  provided  thai  ihe  trustees 
investment  decision  made  on  behalf  of  each 
trust  was  not  based  on  the  investment 
decision  made  on  behalf  of  one  or  more  of 
the  other  trusts 

(iv)  Exception — (A)  Subsfquent 
disposition.  If  two  or  more  persons  do 
not  act  pursuant  to  a  plan  or 
arrangement  within  tbe  meaning  of  this 
paragraph  (c)(4)  with  respect  to  an 
acquisition  of  stock  in  a  corporation  (the 
first  corporation),  a  subsequent 
acquisition  in  which  such  persons 
exchange  their  stock  in  the  first 
corporation  for  stock  in  another 
corporation  (the  second  corporation)  in 
a  transaction  in  which  the  basis  of  the 
second  corporation's  stock  in  the  hands 
of  such  persons  is  determined  in  whole 
or  in  part  by  reference  to  the  basis  of 
their  stock  in  the  first  corporation,  will 
not  result  in  such  persons  being  treated 
as  one  person,  even  if  the  acquisition  of 
the  second  corporation's  stock  is 
pursuant  to  a  plan  or  arrangement. 

(B)  Example.  The  following  example 
illustrates  this  paragraph  (c)(4)(iv): 

Example.  In  an  initial  public  offering  of  D 
si()(  k  on  Date  1.  100  investors  independently 
purchase  one  percent  each  of  Ihe  D  stock. 
Two  vears  later.  D  merges  into  I'  (in  a 
reorganization  described  in  section 
tfiH(a)(l)(A))  and.  jiursuant  to  the  plan  of 
reorganization,  the  D  shareholders  exchange 
their  D  stock  for  50  perc:enl  of  Ihe  stock  of 


P.  The  D  shareholders  approve  the  plan  by 
a  two-thirds  vote,  as  required  by  state  law. 
L'nder  section  358(a),  each  shareholder's 
basis  in  its  P  stock  is  determined  by  reference 
to  the  basis  of  the  D  stock  it  purchased. 
Under  paragraph  (e)(3)  of  this  section,  the 
former  0  shareholders  are  treated  as 
purchasing  their  P  stock  on  Date  1.  The 
investors  do  not  become  a  single  person 
under  paragraph  (c)(4)  of  this  section  with 
respect  to  the  deemed  purchase  of  the  P  stock 
on  Date  1  by  virtue  of  their  acquisition  of  the 
P  stock  pursuant  to  the  merger  on  Date  2. 

(d)  Purchase — (1)  In  general — (i) 
Definition  of  purchase  under  section 
355(d)(5)(A).  Under  section 
355(d)(5)(A),  except  as  otherwise 
provided  in  section  355(d)(5)(B)  and  (C). 
a  purchase  means  any  acquisition,  but 
only  if — 

(A)  The  basis  of  the  property  acquired 
in  the  hands  of  the  acquirer  is  not 
determined — 

(1)  In  whole  or  in  part  by  reference  to 
the  adjusted  basis  of  such  property  in 
the  hands  of  the  person  from  whom 
acquired;  or 

{2)  Under  section  1014(a);  and 

(B)  The  property  is  not  acquired  in  an 
exchange  to  which  section  351,  354, 
355,  or  356  applies, 

(ii)  Section  355  distributions. 
Paragraph  (d)(l)(i){B)  of  this  section 
includes  all  section  355  distributions, 
whether  in  exchange  (in  whole  or  in 
part)  for  stock  or  pro  rata. 

(iii)  Example.  The  following  example 
illustrates  this  paragraph  (d)(1): 

Example.  Section  304(a)(1)  acquisition.  A, 
who  owns  all  of  the  stock  of  P  and  T,  sells 
the  T  stock  to  P  for  cash.  The  T  stock  is  not 
marketable  stock  under  section 
355(d)(5)(B)(ii)  and  paragraph  (d)(3)(ii)  of  this 
section.  A  is  treated  under  section  304(a)(1) 
as  receiving  a  distribution  in  redemption  of 
the  P  stock.  Under  section  302(d),  the 
deemed  redemption  is  treated  as  a  section 
301  distribution.  Assume  that  under  sections 
304(b)(2)  and  301(c)(1),  all  of  the  distribution 
is  a  dividend.  A  and  P  are  treated  in  the  same 
manner  as  if  A  had  transferred  the  T  stock 
to  P  in  exchange  for  stock  of  P  in  a 
transaction  to  which  section  351(a)  applies, 
and  P  had  then  redeemed  the  stock  P  was 
treated  as  issuing  in  the  transaction.  Under 
section  362(a),  P's  basis  in  the  T  stock  is 
determined  by  reference  to  A's  adjusted  basis 
in  the  T  stock,  and  there  is  no  basis  increase 
in  the  T  stock  because  A  recognizes  no  gain 
on  the  deemed  transfer.  Accordingly,  P's 
acquisition  of  the  T  stock  from  A  is  not  a 
purchase  by  P  under  section  355(d)(5)(A)(i)(I) 
and  paragraphs  (d)(l)(i)(A)(J)  and  (d)(2){i)(B) 
of  this  section. 

(2)  Exceptions  to  definition  of 
purchase  under  section  355(d)(5)(A). 
The  following  acquisitions  are  not 
treated  as  purchases  under  section 
355(d)(5)(A): 

(i)  Acquisition  of  stock  in  a 
transaction  which  includes  other 


property  or  money — (A)  Transferors  and 
shareholders  of  transferor  or 
distributing  corporations — (1)  In 
general.  An  acquisition  of  stock 
permitted  to  be  received  by  a  transferor 
of  property  without  the  recognition  of 
gain  under  section  351(a),  or  permitted 
to  be  received  without  the  recognition  of 
gain  under  section  354,  355.  or  356  is 
not  a  purchase  to  the  extent  section 
358(a)(1)  applies  to  determine  the 
recipient's  basis  in  the  stock  received, 
whether  or  not  the  recipient  recognizes 
gain  under  section  351(b)  or  356.  But 
see  paragraph  (e)(3)  of  this  section 
(interest  received  in  exchange  for 
purchased  interest  in  exchanged  basis 
transaction  treated  as  purchased). 

(2)  Exception.  To  the  extent  there  is 
received  in  the  exchange  or  distribution, 
in  addition  to  stock  described  in 
paragraph  (d)(2)(i)(A)(i)  of  this  section, 
stock  that  is  other  property  under 
section  351(b)  or  356(a)(1),  the  stock  is 
treated  as  pmt:hased  on  the  date  of  the 
exchange  or  distribution  for  purposes  of 
section  355(d). 

(B)  Transferee  corporations — (I)  In 
general.  An  acquisition  of  stock  by  a 
corporation  is  not  a  purchase  to  the 
extent  section  334(b)  or  362(a)  or  (b) 
applies  to  determine  the  corporation's 
basis  in  the  stock  received.  But  see 
section  355(d)(5)(C)  and  paragraph  (e)(2) 
of  this  section  (purchased  property 
tTcUisferred  in  transferred  basis 
transaction  is  treated  as  purchased  by 
transferee). 

(2)  Exception.  If  a  corporation 
acquires  stock,  the  stock  is  treated  as 
purchased  on  the  date  of  the  stock 
acquisition  for  purposes  of  section 
355(d)— 

(i)  If  the  liquidating  corporation 
recognizes  gain  or  loss  with  respect  to 
the  transferred  stock  as  described  in 
section  334(b)(1);  or 

(ii)  To  the  extent  the  basis  of  the 
transferred  stock  is  increased  through 
the  recognition  of  gain  by  the  transferor 
under  section  362(a)  or  fb). 

(C)  Examples.  The  following 
examples  illustrate  this  paragraph 
(d)(2)(i): 

Example  I.  (i)  A  owns  all  the  stock  of  T. 
T  merges  into  D  in  a  transaction  qualifying 
under  section  368(a)(1)(A),  with  A 
exchanging  all  of  the  T  stock  for  D  stock  and 
$100  cash.  Under  section  356(a)(1).  A 
recognizes  $100  of  the  realized  gain  on  the 
transaction.  Under  section  358(a)(1).  A's 
basis  in  the  D  stock  equals  A's  basis  in  the 
T  stock,  decreased  by  the  $100  received  and 
increased  by  the  gain  recognized,  also  $100. 
Under  paragraph  (d)(2)(i)(A)  of  this  section. 
A  is  not  treated  as  having  purchased  the  D 
stock  for  purposes  of  section  355(d)(5). 

(ii)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  I,  except  that  rather  than 
D  stock  and  $100  cash.  A  receives  D  stock 


and  stock  in  C,  a  corporation  not  a  party  to 
the  reorganization,  with  a  fair  marke!  value 
ofSlOO.  Under  sec:tion  358(a)(2).  .A's  ijasis  in 
the  C  stock  is  its  fair  market  value,  or  $100 
Under  paragraph  (d)(2)(i)(.A)(2)  of  this 
section.  A  is  trealed  as  having  purchased  the 
C  stock,  but  not  the  D  stock,  for  purposes  of 
section  355(d)(5). 

Example  2.  A  purchuset,  all  at  the  stock  of 
D.  which  is  nut  marketable  slock,  on  Dale  ] 
for  S90   Withm  five  years  of  A 's  purchaae.  on 
Date  2.  A  contributes  the  D  stock  to  P  in 
exchange  for  P  stock  worth  $90  and  SIO  cash 
in  a  transaction  qualifying  under  section  351. 
A  recognizes  a  gain  of  SIO  as  a  result  of  the 
transfer,  l'nder  section  3621a  I.  P's  basis  in  D 
is  SlOO.  P  IS  treated  as  having  purchased  90 
percent  IS90  worth  I  of  the  D  stock  on  Date 

1  under  section  355id)l5IICi  and  paragraph 
Iejl2i  of  this  section  and  as  having  purchased 
W  percent  ISU)  worth!  of  the  D  stock  on  Date 

2  under  paragraph  (d)l2lli)IB)l2)lii)  of  this 
section. 

(ii)  Acquisition  of  stock  in  a 
distribution  to  which  section  305(aj 
applies.  An  acquisition  of  stock  in  a 
distribution  qualifying  under  section 
305(a)  is  not  a  purchase  to  the  extent 
section  307(a)  applies  to  determine  the 
recipient's  basis.  However,  to  the  extent 
the  distribution  is  of  rights  to  acquire 
stock,  see  paragraph  (c)(3)  of  this  section 
for  rules  regarding  options,  warrants, 
convertible  obligations,  and  other 
similar  interests. 

(iii)  Section  1036(a]  exchange.  An 
exchange  of  stock  qualif\'ing  under 
section  1036(a)  is  not  a  purchase  by 
either  party  to  the  exchange  to  the 
extent  the  basis  of  the  property  acquired 
equals  that  of  the  property  exchanged 
under  section  1031(d). 

(iv)  Section  338  elections — (A)  In 
general.  Stock  acquired  in  a  qualified 
stock  purchase  with  respect  to  which  a 
section  338  election  (or  a  section 
338(h)(10)  election)  is  made  is  not 
treated  as  a  purchase  for  purposes  of 
section  355(d)(5)(A).  However,  any 
stock  (or  an  interest  in  another  entity) 
held  by  old  target  that  is  treated  as 
purchased  by  new  target  is  treated  as 
acquired  by  purchase  for  purposes  of 
section  355(d)(5)(A)  unless  a  section  338 
election  or  section  338(h)(10)  election 
also  is  made  for  that  stock.  See  §  1.338- 
2T(c)  for  the  definitions  of  section  338 
election,  section  338(h)(10)  election,  old 
target,  and  new  target. 

(B)  Example.  The  following  example 
illustrates  this  paragraph  (d)(2)(iv): 

Example.  T  owns  all  of  the  stock  of  S  and 
no  other  assets.  X  acquires  all  of  the  T  stock 
from  the  T  shareholders  for  cash  and  makes 
an  election  under  section  338.  Under  section 
338lal  and  ihj.  T.  as  Old  T.  is  treated  as 
having  sold  all  of  its  assets  at  fair  market 
value  and  purchased  the  assets  as  a  new 
corporation.  S'ew  T.  as  o/  the  beginning  of 
the  dav  after  the  acquisition  date.  Under 
paragraph  (d)l2UivJIA)  of  this  section,  X  is 
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not  treated  as  having  purchased  the  T  stock 
Absent  a  section  338  election  or  a  section 
338lhll  10)  election  mth  respect  to  S.  .\'fv\  T 
is  treated  as  having  purchased  all  of  the  S 
'itock  under  section  3^.'iidll')l(AI. 

(v)  Partnership  distributions — (A) 
Section  732lbl.  An  acquisition  of  stock 
(or  an  interest  in  another  entity)  in  a 
liquidation  of  a  partner's  interest  in  a 
partnership  in  which  basis  is 
determined  pursuant  to  section  732(b|  is 
a  purchase  at  the  time  of  the  liquidation. 

(B)  Section  734(b}.  If  the  adjusted 
basis  of  stock  (or  an  interest  in  another 
entity)  held  by  a  partnership  is 
increased  under  section  734(b).  a 
proportionate  amount  of  the  stock  (or 
other  interest)  will  be  treated  as 
purchased  at  the  time  of  the  basis 
adjustment,  determined  by  reference  to 
the  amount  of  the  basis  adjustment  (but 
not  in  excess  of  the  fair  market  value  of 
the  stock  (or  other  interest)  at  the  time 
of  the  adjustment)  over  the  fair  market 
value  of  the  stock  (or  other  interest)  at 
the  time  of  the  adjustment. 

(3)  Certain  section  351  exchanges 
treated  as  purchases — (i)  In  general — 
(A)  Treatment  of  stock  received  bv 
transferor.  Under  section  355(d)(5)(B),  a 
purchase  mcludes  any  acquisition  of 
property  in  an  exchange  to  which 
section  351  applies  to  the  extent  the 
property  is  acquired  in  exchange  for  any 
cash  or  cash  item,  anv  marketable  stock, 
or  any  debt  of  the  transferor.  The 
property  treated  as  acquired  by 
purchase  is  the  property  received  by  the 
transferor  in  the  exchange. 

(B)  Multiple  classes  of  stock.  If  the 
transferor  in  a  transaction  described  in 
section  355(d)(5)(B)  receives  stock  or 
securities  of  more  than  one  class,  or 
receives  both  stock  and  securities,  then 
the  amount  of  stock  or  securities 
purchased  is  determined  in  a  maimer 
that  corresponds  to  the  allocation  of 
basis  to  the  stock  or  securities  under 
section  358.  See  tj  1.358-2(b). 

(ii)  Cash  item,  marketable  stock.  For 
purposes  of  section  355(d)(5)(B)  and  this 
paragraph  (d)(3),  either  or  both  of  the 
terms  cash  item  and  marketable  stock 
include  personal  property  within  the 
meaning  of  section  1092(d)(1)  and 
§  1.1092(d)-l,  without  giving  effect  to 
section  1092(d)(3). 

(iii)  Exception  for  certain 
acquisitions — (A)  In  general.  Except  to 
the  extent  provided  in  paragraph  (e)(3) 
of  this  section  (interest  received  in 
exchange  for  purchased  interest  in 
exchanged  basis  transaction  treated  as 
purchased),  an  acquisition  of  stock  in  a 
corporation  in  a  section  351  transaction 
by  one  or  more  persons  in  exchange  for 
an  amount  of  stock  in  another 
corporation  (the,  transferred  corporation) 
that  meets  the  requirements  of  section 


1504(a)(2)  is  not  a  purchase  by  the 
transferor  cjr  transferors,  regardless  of 
whether  the  stock  of  the  transferred 
corporation  is  marketable  stock  under 
section  355{d)(5}(B)(ii)  and  paragraph 
(d)(3)(ii)  of  this  section. 

(B)  Example  The  following  example 
illustrates  this  paragraph  (d)(3)(iii): 

h'\uniple  D's  two  classes  of  stock,  voting 
common  nnd  nonvoting  preferred,  are  txith 
widely  held  and  publicly  traded.  The 
nonvoting  preferred  slock  is  stock  described 
in  section  1504(d)(4)  Assume  that  all  of  the 
U  stock  is  marketable  sto(,k  under  section 
355(d)(i)(B)(ii)  and  paragraph  (d)(3)(ii)  of  this 
section.  D's  board  of  direi  tors  proposes  that, 
for  valid  business  purposes,  D's  common 
slock  should  be  held  tiy  a  holding  company. 
HC  but  its  preferred  slock  should  not  be 
transferred  to  HC.  As  proposed,  the  D 
common  shareholders  exchange  iheir  D  stock 
solely  for  HC  common  stcick  in  a  section 
.151(a)  tran.saction   The  D  preferred 
•shareholders  retain  their  stock.  HC  acquires 
an  amount  of  D  slock  that  meets  the 
requirements  of  section  1504(a)(2).  Although 
the  D  common  stock  was  marketable  stock  in 
the  hands  of  the  D  shareholders  immediately 
before  the  transfer,  and  the  D  nonvoting 
preferred  stock  is  marketable  stock  after  the 
transfer,  the  D  shareholders  are  not  treated  as 
having  acquired  the  HC  stock  by  purchase 
(except  to  the  extent  the  exchanged  basis  rule 
of  paragraph  (e)(.j)  of  this  section  may  apply 
to  treat  HC  stock  as  purchased  on  the  date 
the  exchanged  D  stock  was  purchased). 

(iv)  Exception  for  assets  transferred  as 
part  of  an  active  trade  or  business — (A) 
In  general.  Except  to  the  extent 
provided  in  paragraph  (e)(3)  of  this 
section,  an  acquisition  not  described  in 
paragraph  (d)(3)(iii)  of  this  section  of 
stock  in  exchange  for  any  cash  or  cash 
item,  any  marketable  stock,  or  any  debt 
of  the  transferor  in  a  section  351 
transaction  is  not  a  purchase  if — 

(2)  The  transferor  is  engaged  in  the 
active  conduct  of  a  trade  or  business 
under  paragraph  (d)(3}(iv){B)  of  this 
section  and  the  transferred  items 
(including  debt  incurred  in  the  ordinary 
course  of  the  trade  or  business)  are  used 
in  the  trade  or  business; 

(2)  The  transferred  items  do  not 
exceed  the  reasonable  needs  of  the  trade 
or  business  under  paragraph 
(d)(3)(iv)(C)  of  this  section; 

(J)  The  transferor  transfers  the  items 
as  part  of  the  trade  or  business;  and 

(4)  The  transferee  continues  the  active 
conduct  of  the  trade  or  business. 

(B)  Active  conduct  of  a  trade  or 
business.  For  purposes  of  this  paragraph 
(d)(3)(iv),  whether,  with  respect  to  the 
trade  or  business  at  issue,  the  transferor 
and  transferee  are  engaged  in  the  active 
conduct  of  a  trade  or  business  is 
determined  under  §  1.355-3{b)(2)  and 
(3),  except  that — 

( J )  Conduct  is  tested  before  the 
transfer  (with  respect  to  the  transferor) 


and  after  the  transfer  (with  respect  to 
the  transferee)  rather  than  immediately 
after  a  distribution:  and 

(2)  The  trade  or  business  need  not 
have  been  conducted  for  five  years 
before  its  transfer,  but  it  must  have  been 
conducted  for  a  sufficient  period  of  time 
to  establish  that  it  is  a  viable  and 
ongoing  trade  or  business. 

(C)  Reasonable  needs  of  the  trade  or 
business.  For  purposes  of  this  paragraph 
(d)(3)(iv),  the  reasonable  needs  of  the 
trade  or  business  include  only  the 
amount  of  cash  or  cash  items, 
marketable  stock,  or  debt  of  the 
transferor  that  a  prudent  business 
person  apprised  of  all  relevant  facts 
would  consider  necessary  for  the 
present  and  reasonably  anticipated 
future  needs  of  the  business. 
Transferred  items  may  be  considered 
necessar>'  for  reasonably  anticipated 
future  needs  only  if  the  transferor  and 
transferee  have  specific,  definite,  and 
feasible  plans  for  their  use.  Those  plans 
must  require  that  items  intended  for 
anticipated  future  needs  rather  than 
present  needs  be  used  as  expeditiously 
as  possible  consistent  with  the  business 
purpose  for  retention  of  the  items. 
Future  needs  are  not  reasonably 
anticipated  if  they  are  uncertain  or 
vague  or  where  the  execution  of  the 
plan  for  their  use  is  substantially 
postponed.  The  reasonable  needs  of  a 
trade  or  business  are  generally  its  needs 
at  the  time  of  the  transfer  of  the  business 
including  the  items.  However,  for 
purposes  of  applying  section  355(d)  to 

a  distribution,  events  and  conditions 
after  the  transfer  and  through  the  date 
immediately  after  the  distribution 
(including  whether  plans  for  the  use  of 
transferred  items  have  been 
consummated  or  substantially 
postponed)  may  be  considered  to 
determine  whether  at  the  time  of  the 
transfer  the  items  were  necessary  for  the 
present  and  reasonably  anticipated 
future  needs  of  the  business. 

(D)  Consideration  of  all  facts  and 
circumstances.  All  facts  and 
circumstances  are  considered  in 
determining  whether  this  paragraph 
(d)(3)(iv)  applies. 

(E)  Successive  transfers.  A  transfer  of 
assets  does  not  fail  to  meet  the 
requirements  of  paragraph 
(d)(3)(iv)(A)(4)  of  this  section  solely 
because  the  transferee  transfers  the 
assets  directly  (or  indirectly  through 
other  members)  to  another  member  of 
the  transferee's  affiliated  group,  as 
defined  in  §  1.355-3Cb)(4)(iv)  (the  final 
transferee),  if  the  requirements  of 
paragraphs  (d)(3)(iv)(A)(i),  (2),  (3)  and 
[4)  of  this  section  would  be  met  if  the 
transferor  had  transferred  the  assets 
directly  to  the  final  transferee. 


(v)  Exception  for  transfer  between 
members  of  the  same  affiliated  group — 
(A)  In  general.  Except  to  the  extent 
provided  in  paragraph  (e)(3)  of  this 
section,  an  acquisition  of  stock  (whether 
actual  or  constructive)  not  described  in 
paragraphs  (d)(3)(iii)  and  (iv)  of  this 
section  in  exchange  for  any  cash  or  cash 
item,  marketable  stock,  or  debt  of  the 
transferor  in  a  section  351  transaction  is 
not  a  purchase  if — 

( 1 )  'The  transferor  corporation  or 
corporations  and  the  transferee 
corporation  (whether  formed  in  the 
transaction  or  already  existing)  are 
members  of  the  same  affiliated  group  as 
defined  in  section  1504(a)  before  the 
section  351  transaction  (if  the  transferee 
corporation  is  in  existence  before  the 
transaction); 

(2)  The  cash  or  cash  item,  marketable 
stock  or  debt  of  the  transferor  are  not 
included  in  assets  that  are  acquired  (or 
treated  as  acquired)  by  the  transferor  (or 
another  member  of  the  transferor's 
affiliated  group)  firom  a  noimiember  in 

a  related  transaction  in  which  section 
362(a)  or  (b)  applies  to  determine  the 
basis  in  the  acquired  assets;  and 

(J)  The  transferor  corporation  or 
corporations,  the  transferee  corporation, 
and  any  distributed  controlled 
corporation  of  the  transferee  corporation 
do  not  cease  to  be  members  of  such 
affiliated  group  in  any  transaction 
pursuant  to  a  plan  that  includes  the 
section  351  transaction  (including  any 
distribution  of  a  controlled  corporation 
by  the  transferee  corporation).  But  see 
paragraph  (b)(4)  of  this  section  where 
the  transfer  is  made  for  a  principal 
purpose  to  avoid  the  purposes  of  section 
355(d). 

(B)  Examples.  The  following 
examples  illustrate  this  paragraph 
(d)(3)(v): 

Example  1.  Publicly  traded  P  has  wholly 
owned  S  since  1990.  S  is  engaged  in  the 
telecommunications  business  and  the 
business  of  computer  software  development. 
S  is  developing  new  software  for  use  in  the 
managed  health  care  industry.  Over  a  period 
of  four  years  beginning  on  January  31,  2000, 
P  contributes  a  substantial  amount  of  cash  to 
S  solely  for  the  purpose  of  funding  the 
software  development.  On  completion  of  the 
software  in  January  of  2004,  60  percent  of  the 
value  of  the  S  stock  is  attributable  to  the  cash 
contributions  made  within  the  last  four  years. 
The  P  group's  primary  lender  requires  that  S 
separately  incorporate  the  software  and 
related  assets  and  distribute  the  new 
subsidiary  to  P  as  a  condition  of  providing 
required  funding  to  market  the  software. 
Accordingly,  on  February  1,  2004,  S  forms  N, 
contributes  the  software  and  related  assets  to 
N,  and  distributes  all  of  the  N  stock  to  P  in 
a  transaction  intended  to  qualify  under 
section  355(a).  P,  S,  and  N  will  not  leave  the 
affiliated  group  in  any  transaction  related  to 
the  cash  contributions.  Under  paragraph 


(d)(3)(v)(A)  of  this  section.  P's  cash 
contributions  to  S  are  not  treated  as 
purchases  of  additional  ,S  stock,  and  the 
distribution  of  N  from  S  to  P  is  not  a 
disqualified  distribution  under  section 
355(d)(2)  and  paragraph  (b)(l]  of  this  section. 

Example  2.  On  Date  1.  P  contributes  cash 
to  its  subsidiary  S  with  a  principal  purpose 
to  increase  its  stock  basis  in  S.  Sixty  percent 
of  the  value  of  P's  S  stock  is  attributable  to 
the  cash  contribution.  Under  paragraph  (b)(4) 
of  this  section  (anti-avoidance  rule).  60 
percent  of  the  S  stock  is  treated  as  purchased 
under  section  355(d)(5)(B).  notwithstanding 
paragraph  (d)(3)(v)(A)  of  this  section. 
Accordingly,  any  distribution  of  a  subsidiary 
of  S  to  P  within  the  five-year  period  after 
Date  1  will  be  a  disqualified  distribution, 
regardless  of  whether  P,  S,  and  any 
distributed  S  subsidiary  remain  affiliated 
after  the  distribution  and  any  transactions 
related  to  the  cash  contribution. 

(4)  Triangular  asset  reorganizations — 
(i)  Definition.  A  triangular  asset 
reorganization  is  a  reorganization  that 
qualifies  under — 

(A)  Section  368(a)(1)(A)  or  (G)  by 
reason  of  section  368(a)(2)(D); 

(B)  Section  368(a)(1)(A)  by  reason  of 
section  368(a)(2)(E)  (regardless  of 
whether  section  368(a)(3)(E)  applies), 
unless  the  transaction  also  qualifies  as 
either  a  section  351  transfer  or  a 
reorganization  under  section 
368(a)(1)(B);  or 

(C)  Section  368(a)(1)(C).  and  stock  of 
the  controlling  corporation  rather  than 
the  acquiring  corporation  is  exchanged 
for  the  acquired  corporation  s 
properties. 

(ii)  Treatment.  Notwithstanding 
section  355(d)(5)(A),  for  purposes  of 
section  355(d),  the  controlling 
corporation  in  a  triangular  asset 
reorganization  is  treated  as  having — 

(A)  Acquired  the  assets  of  the 
acquired  corporation  (and  as  having 
assumed  any  liabilities  assumed  by  the 
controlling  corporation's  subsidiary' 
corporation  or  to  which  the  acquired 
corporation's  assets  were  subject  (the 
acquired  liabilities))  in  a  transaction  in 
which  the  controlling  corporation's 
basis  in  the  acquired  corporation's 
assets  was  determined  under  section 
362(b);  and 

(B)  Transferred  the  acquired  assets 
and  acquired  liabilities  to  its  subsidian,' 
corporation  in  a  section  351  transfer. 

(iii)  Example.  The  following  example 
illustrates  this  paragraph  (d)(4): 

Example.  Forward  triangular 
reorganization.  P  forms  S  with  S25  of  cash 
and  T  merges  into  S  in  a  reorganization 
qualifying  under  section  368(a)(l}(.^)  b\ 
reason  of  section  368(a)(2)(D)  in  which  the  T 
shareholders  receive  $70  of  P  stock  and  .Slo 
of  cash  in  exchange  for  their  T  stock.  T  is  not 
a  common  parent  of  a  consolidated  group  of 
corporations.  The  remaining  SlO  of  cash  with 
which  P  formed  S  will  not  be  used  in  the 


acquired  business.  T's  assets  consist  only  of 
assets  part  of  and  used  in  its  business  with 
a  value  of  S80.  and  S5  of  cash  that  is  not  pari 
of  or  used  in  T's  business.  T  has  no 
liabilities.  S  will  use  T's  business  assets  in 
T's  business  (which  will  become  Ss 
business),  but  will  invest  the  S5  of  cash  in 
an  unrelated  passive  investment.  Under 
paragraph  (d){4)(ii)  of  this  section,  P  is 
treated  as  acquiring  the  T  assets  in  a 
transaction  in  which  P's  basis  in  the  T  assets 
was  detemnined  under  section  362(b)  and 
contributing  them  to  .S  in  a  section  351 
transfer.  Under  paragraph  (d)(3)(y]  of  this 
.section.  SlO  (of  the  total  S25)  of  cash 
contributed  by  P  to  S  upon  Ss  formation  is 
not  treated  as  a  purchase  of  S  stock.  The  $15 
(of  the  total  $25)  of  cash  contributed  by  P  to 
S  upon  S's  formation  that  is  paid  to  T's 
shareholders  is  not  treated  as  a  purchase  of 
S  stock.  The  exception  in  paragraph  (d)(3)(\ ) 
of  this  section  does  not  apply  to  the  $5  ol 
cash  from  T's  business  because  P  is  treated 
as  having  acquired  T's  assets  in  a  related 
transaction  in  which  section  362(b)  applies  to 
determine  P's  basis  in  such  assets. 
■Accordingly.  P  is  treated  under  section 
355(d)(5)(B')  and  paragraph  (d)(3](iy)  of  this 
section  as  having  purchased  $5  of  the  S 
stock,  but  is  not  deemed  to  have  puri:hased 
the  remaining  $80  of  the  S  sto(  k. 

(5)  Reverse  triangular  reorganize   ions 
other  than  triangular  asset 
reorganizations — (i)  In  general  Except 
as  provided  in  paragraph  (d)(5)(ii)  of 
this  section,  if  a  transaction  qualifies  as 
a  reorganization  under  section 
368(a)(1)(A)  by  reason  of  section 
368(a)(2)(E)  and  also  as  either  a 
reorganization  under  section 
368(a)(lKB)  or  a  section  351  transfer, 
then  either  section  355(d)(5)(B)  (and 
paragraphs  (d)(3)(i)  through  (iv)  of  this 
section)  or  355(d)(5)(C)  (and  paragraph 
(e)(2)  of  this  section)  applies.  Regardless 
of  which  method  the  controlling 
corporation  employs  to  determine  its 
basis  in  the  surviving  corporation  stock 
under  §  1.358-6(c)(2)(ii)  or  ^1.1502- 
30(b),  the  total  amount  of  surviving 
corporation  stock  treated  as  purchased 
by  the  controlling  corporation  will  equal 
the  higher  of — 

(A)  The  amount  of  sur\'iving 
corporation  stock  that  would  be  treated 
as  purchased  (on  the  date  of  the  deemed 
section  351  transfer)  by  the  controlling 
corporation  if  the  controlling 
corporation  acquired  the  surv'iving 
corporation's  assets  and  assumed  its 
liabilities  in  a  transaction  in  which  the 
controlling  corporation's  basis  in  the 
surviving  corporation  assets  was 
determined  under  section  362(b),  and 
then  transferred  the  acquired  assets  and 
liabilities  to  the  surviving  corporation  in 
a  section  351  transfer  (see  §4}  1.358- 
6(c)(1)  and  (2)(ii)(A),  and  1.1502-30{b)); 
or 

(B)  The  amount  of  surviving 
corporation  stock  that  would  be  treated 
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as  purchased  (un  the  date  the  survn ing 
corporation  shareholders  purchased 
their  surviving  corporation  stock)  if  the 
controlling  corporation  acquired  the 
stock  of  the  surviving  corporation  in  a 
transaction  m  which  the  basis  in  the 
surviving  corporation's  stock  was 
determined  under  section  362(b)  (see 
4?^  1.358-6(c)(2)(ii)(B)  and  1.1502- 
30(b)) 

(ii)  Letter  ruling  one]  i  losing 
agreement  If  a  controlling  corporation 
obtains  a  letter  ruling  and  enters  into  a 
closing  agreement  under  section  7121  in 
which  it  agrees  to  determine  its  basis  in 
surviving  corporation  stock  under 
^  1.358-6(c)(2)(ii)(A).  or  under  <)  11302- 
30(b)  by  applying  §  1.358-6(c)(2)(ii)(A) 
(deemed  asset  acquisition  and  transfer 
bv  controlling  corporation),  then  section 
355(d)(5)(B)  and  paragraphs  (d)(3)(i) 
through  (iv)  of  this  section  apply,  and 
section  355(d)(5)(C)  and  paragraph  (e)(2) 
of  this  section  do  not  apply.  If  a 
controlling  corporation  obtains  a  letter 
ruling  and  enters  into  a  closing 
agreement  under  section  7121  under 
which  it  agrees  to  determine  its  basis  in 
surviving  corporation  stock  under 
§  1.358-6(c)(2)(ii)(B).  or  under  «i  1  1502- 
30(b)  by  applying  *?  1  358-6{c)(2)(ii)(B) 
(deemed  stock  acquisition),  the-n  section 
355(dJ(5)(C)  and  paragraph  (e)(2)  of  this 
section  apply,  and  section  355(d)(5)(B) 
and  paragraphs  (d)(3)(i)  through  (iv)  of 
this  section  do  not  applv 

(iii)  Example  The  following  example 
illustrates  this  paragraph  (d)(5): 

Example.  Reverse  triangular 
reorganization:  purchase,  (i)  A  purchases  60 
percent  of  the  stock  of  D  on  Date  1.  D  owns 
no  cash  items,  marketable  stock,  or  transferor 
debt,  but  holds  cash  that  is  not  part  of  or 
used  in  D's  trade  or  business  under 
paragraph  (d)(ri)(iv)  of  this  section  and  that 
represents  20  percent  of  D's  value.  On  Date 
2.  P  forms  S,  and  S  merges  into  D  in  a 
reorganization  qualifying  under  section 
368(a)(1)(B)  and  under  section  368(a)(1)(A) 
bv  reason  of  section  368(a)(2)(E).  In  the 
reorganization,  P  acquires  all  of  the  D  stock 
in  exchange  solely  for  P  stock  After  Date  2. 
and  within  five  years  after  Date  1.  D 
distributes  its  wholly  owned  subsidiary  C  tu 
P.  P  does  not  obtain  a  letter  ruling  and  enter 
into  a  closing  agreement  under  paragraph 
(d)(3)(ii)  of  this  section.  P  would  acquire  20 
percent  of  the  D  stock  by  purt  hase  on  Date 
2  under  paragraph  (d)(5)(i)(.\)  of  this  section 
by  operation  of  section  355(d)(5)(B)  and 
paragraph  (d)(3)(iv)  of  this  section.  The 
exception  in  paragraph  (d){3)(v)  of  this 
section  does  not  apply  because  D  was  not 
affiliated  with  P  before  the  transaction  in 
which  the  setlion  351  transfer  is  deemed  tu 
occur  and  D's  assets  are  treated  as  acquired 
by  P  in  a  related  transaction  in  which  section 
362(b)  applies  to  determine  P's  basis  in  the 
D  assets.  P  would  acquire  60  percent  of  the 
D  stock  by  purchase  on  Date  1  under 
paragraph  (d)(5)(i)(B)  of  this  section  because, 
under  the  transferred  basis  rule  of  section 


155(d)(5)(C)  ami  paragraph  (e)(2)  of  this 
section.  P  is  treated  as  though  P  purchased 
the  D  stock  on  the  date  A  purchased  it. 
Accordingly,  under  paragraph  (d)(5)(i)  of  this 
section.  P  is  treated  as  ai  quiring  the  higher 
am(3unt  (6U  percent)  by  pun  hiise  on  Dale  t 
D's  distribution  n( C  to  P  is  a  disqualified 
distribution  under  section  .i55{d)(2)  and 
paragraph  (b)(1)  of  this  .section.  In  addition, 
A  is  treated  as  acquiring  the  P  sto(,k  by 
purchase  on  Dale  1  under  paragraph  (e)(3)  of 
this  section  because  A's  basis  in  the  P  stock 
is  determined  by  reference  to  A's  basis  in  the 
D  stock. 

(ii)  The  facts  are  the  same  as  in  paragraph 
Ii)  of  this  Example,  except  that  P  obtains  a 
letter  ruling  and  enters  into  a  closing 
agreement  under  which  it  agrees  to 
determine  its  basis  in  the  D  stock  under 
«j  1.358-6(c)(2)(ii)(A).  Under  paragraph 
(d)(5)(ii)  of  this  section,  section  355(d)(5)(B) 
(and  paragraphs  (d)(:t)(i)  through  (iv)  of  this 
section)  applies,  and  sec  tion  355(d)(5j(C) 
(and  paragraph  (t.)(2)  of  Ihis  se(  lion)  does  not 
apply.  Accordingly.  P  is  treated  as  acquiring 
only  20  percent  of  the  D  stock  by  purchase 
on  Date  2.  D's  distribution  of  C  to  P  is  not 
a  disqualified  distribution  under  section 
355(d)(2)  and  paragraph  (b)(1)  of  this  section. 

(fi)  Treatment  of  group  structure 
changes — (i)  In  general. 
Notwithstanding  section  355(d)(5)(A), 
for  purposes  of  section  355(d).  if  a 
corporation  succeeds  another 
corporation  as  the  common  parent  of  a 
consolidated  group  in  a  group  structure 
thange  to  which  <?  1.1502-31  applies, 
the  new  common  parent  is  treated  as 
having  acquired  the  assets  and  assumed 
the  liabilities  of  the  former  common 
parent  in  a  transaction  in  which  the  new 
common  parent's  basis  in  the  former 
common  parent's  assets  was  determined 
under  section  362(b).  and  then 
transferred  the  accjuired  assets  and 
liabilities  to  the  former  f;ommun  parent 
(or,  if  the  former  common  parent  does 
not  survive,  to  the  new  common 
parent's  subsidiary)  in  a  section  351 
transfer,  with  the  new  common  parent 
and  former  common  parent  being 
treated  as  not  in  the  same  affiliated 
group  at  the  time  of  the  transfer  for 
purposes  of  applying  paragraph  (d)(3){v) 
of  this  section  (notwithstanding 
§1.1502-31(c)(2)). 

(ii)  Adjustments  to  basis  of  higher-tier 
members.  A  higher-tier  member  that 
indirectly  owns  all  or  part  of  the  former 
common  parent's  stock  after  a  group 
structure  change  is  treated  as  having 
purchased  the  stock  of  an  immediate 
subsidiary  to  the  extent  that  the  higher- 
tier  member's  basis  in  the  subsidiar\'  is 
increased  under  t)  1.1502-31(d)(4). 

(iii)  Example.  The  following  example 
illustrates  this  paragraph  (d)(6): 

Example  P  is  the  i.onunon  parent  of  a 
consolidated  group,  and  T  is  the  common 
parent  of  another  group  P  has  owned  S  for 
more  than  five  years,  and  the  fair  market 


value  of  the  S  stock  is  S50  T's  assets  consist 
only  of  non-marketable  stock  of  direct  and 
indirec  t  vvhollv  owned  subsidiaries  with  a 
value  of  S50.  assets  used  in  its  business  with 
a  V  alue  of  .S5U.  and  ,S50  of  markclnble  stock 
that  is  not  part  of  or  used  in  T's  business.  T 
has  no  liabilities.  T  merges  into  .S  with  the 
T  shareholders  receiving  solely  P  slock  with 
a  value  of  SI  50  in  exchange  for  their  T  stock 
in  a  section  3fi8(a)(2)(D)  reorganization.  S 
will  use  T's  business  assets  in  T's  business 
(vvhi(  h  will  become  S's  business),  but  will 
hold  the  S50  of  marketable  st(3i;k  lor 
investment  purposes.  Assume  that  lln' 
transaction  is  a  reverse  acquisition  under 
^  1.1502-75(d](:t)  bo(.ause  th(!T  shareholders, 
as  a  result  of  owning  T  stock,  own  more  than 
50  percent  of  the  value  of  P's  stock 
immediately  after  the  transaction.  Thus,  the 
transaction  is  a  group  structure  change  under 
i^l  1502-33(f)(l)   Under  paragraph  (d)(6)  of 
this  section.  P  is  treated  as  liav  ing  acquired 
the  assets  off  in  a  transac  lion  in  vvhii  h  P's 
basis  in  the  T  assets  was  determined  under 
section  362(b).  and  then  transferred  the 
acquired  assets  to  S  in  a  section  351  transfer. 
with  P  and  T  being  treated  as  not  in  the  same 
affiliated  group  at  the  time  of  the  transfer 
solely  for  purposes  of  paragraph  (d)(:t)(v )  of 
this  section.  The  exception  in  paragraph 
(d)(3)(v)  of  this  section  (transfers  within  an 
affiliated  group)  does  not  apply.  .-Xccordingh  . 
P  is  treated  under  sec  lion  :f55(d)(5)(B)  and 
paragraph  (d)(3)(iv)  of  this  sec:tion  as  having 
pur(  based  S5()  of  the  S  stock  (attributable  to 
the  marketable  stock),  but  is  not  deemed  to 
liave  purchased  the  remaining  S150  of  the  S 
stoc:k. 

(7)  Special  rules  for  triangular  asset 
reorganizations,  other  reverse  triangular 
reorganizations,  and  group  structure 
changes.  The  amount  of  acquiring 
subsidiary',  surviving  corporation,  or 
former  common  parent  stock  that  is 
treated  as  purchased  under  paragraph 
(c)(4),  (5)(i)(A).  or  (6)  of  this  section  (by 
operation  of  section  355(d)(5)(B)  and 
paragraphs  (d)(3)(i)  through  (iv)  of  this 
section)  is  adjusted  to  reflect  any  basis 
adjustment  under — 

(i)  Section  1.358-6(c)(2)(i)(B)  and  (C) 
(reduction  of  basis  adjustment  in  reverse 
triangular  reorganization  where 
controlling  corporation  acquires  less 
than  all  of  the  surviving  corporation 
.stock),  !^  1.1502-30(b)  (applving  §  1.358- 
6(c)(2)(i)(B)  and  (C)  to  a  consolidated 
group),  aad  §  1.1502-31(d)(2)(ii) 
(reduction  of  basis  adjustment  in  group 
structure  change  where  new  common 
parent  acquires  less  than  all  of  the 
former  common  parent  stock):  or 

(ii)  Section  1.358-6(d)  (reduction  of 
basis  adjustment  in  any  triangular 
reorganization  to  the  extent  controlling 
c:orporation  does  not  provide 
consideration),  §  1.1502-30(b)  (applving 
§  1 .358-6(d)  (except  §  1 .358-6(d)(2))"  to  a 
consolidated  group),  and  *?  1.1502- 
31(d)(1)  (reduction  of  basis  adjustment 
in  group  structure  change  to  the  extent 


new  common  parent  does  not  provide 
consideration). 

(e)  Deemed  purchase  and  timing 
rules — (1)  Attribution  and  aggregation — 
(i)  /n  general.  Under  section 
355(d)(8)(B),  if  any  person  acquires  by 
purchase  an  interest  in  any  entity,  and 
the  person  is  treated  under  section 
355(d)(8)(A)  as  holding  any  stock  by 
reason  of  holding  the  interest,  the  stock 
shall  be  treated  as  acquired  by  purchase 
on  the  later  of  the  date  of  the  purchase 
of  the  interest  in  the  entity  or  the  date 
the  stock  is  acquired  by  purchase  by 
such  entity. 

(ii)  Purchase  of  additional  interest.  If 
a  person  and  an  entity  are  treated  as  a 
single  person  imder  section  355(d)(7), 
and  the  person  later  purchases  an 
additional  interest  in  the  entity,  the 
person  is  treated  as  purchasing  on  the 
date  of  the  later  purchase  the  amount  of 
stock  attributed  from  the  entity  to  the 
person  under  section  355(d)(8)(A)  as  a 
result  of  the  additional  interest. 

(iii)  Purchase  between  persons  treated 
as  one  person.  If  two  persons  are  treated 
as  one  person  under  section  355(d)(7), 
and  one  later  purchases  stock  from  the 
other,  the  date  of  the  later  purchase  is 
used  for  purposes  of  determining  when 
the  five-year  period  commences. 

(iv)  Purchase  by  a  person  already 
treated  as  holding  stock  under  section 
355(dj(8j(Aj.  If  a  person  who  is  already 
treated  as  holding  stock  under  section 
355(d)(8)(A)  later  directly  purchases 
such  stock,  the  date  of  the  later  direct 
purchase  is  used  for  purposes  of 
determining  when  the  five-year  period 
commences. 

(v)  Examples.  The  following  examples 
illustrate  this  paragraph  (e)(1): 

Example  J.  On  Date  1,  A  purchases  10 
percent  of  the  stock  of  P,  which  has  held  100 
peri:ent  of  the  stock  of  T  for  more  than  five 
years  at  the  time  of  A's  purchase.  A  is 
deemed  to  have  purchased  10  percent  of  P's 
T  stock  on  Date  1.  If  A  later  purchases  an 
additional  41  percent  of  the  stock  of  P  on 
Date  2,  A  is  deemed  to  have  purchased  an 
additional  41  percent  of  P's  T  stock  on  Date 
2.  Because  A  and  P  are  now  related  persons 
under  section  267(b),  they  ajB  treated  as  one 
per.son  under  section  355(d)(7)(A),  and  A  is 
treated  as  owning  all  of  P's  T  stock.  A  is 
treated  as  acquiring  51  percent  of  the  T  stock 
by  purchase  at  the  times  of  A's  respective 
purchases  of  P  stock  on  Date  1  and  Date  2. 
The  remaining  49  percent  of  T  stock  is 
treated  as  acquired  when  P  acquired  the  T 
stock,  more  than  five  years  before  Date  1.  If 
P  distributes  T  after  Date  2  and  within  five 
years  after  Date  1,  the  disUibution  will  be  a 
disqualified  distribution  under  section 
355(d)(2)  and  paragraph  (b)(1)  of  this  section. 

Example  2.  A  has  owned  60  percent  of  the 
stock  of  P  for  more  than  five  years,  and  P  has 
owned  40  percent  of  the  stock  of  T  for  more 
than  five  years.  A  and  P  are  treated  as  one 
person,  and  A  is  treated  as  owning  40  percent 


of  the  stock  of  T  for  more  than  five  years.  If 
P  later  purchases  an  additional  20  percent  of 
the  stock  of  T  on  Date  1.  .\  is  treated  as 
acquiring  by  purchase  the  additional  20 
percent  oft  stock  on  Date  1.  If  .A  then 
purchases  an  additional  10  percent  of  the 
stock  of  P  on  Date  2.  under  paragraph  (e)(l)(i) 
of  this  section.  A  is  deemed  to  have 
purchased  on  Dale  2  an  additional  four 
pen:ent  of  the  T  stock  (10  percjent  of  the  40 
percent  that  P  originally  owned).  In  addition, 
even  though  A  and  P  were  already  treated  as 
one  person  under  section  355(d)(7)(A).  .\  also 
is  deemed  to  have  purchased  two  percent  of 
the  T  stock  on  Date  2  (10  percent  of  the  20 
percent  of  the  T  stock  that  it  was  treated  as 
purchasing  on  Date  1).  h  is  still  treated  as 
owning  all  60  percent  of  the  T  stock  owned 
by  P.  However,  of  the  60  percent.  \  is  treated 
as  having  purchased  18  percent  of  the  T  stoc:k 
on  Date  1  and  6  percent  of  the  T  stoc;k  on 
Date  2.  for  a  total  of  24  pert:enl  purchased 
stock. 

Example  3.  A  purchases  a  20  percent 
interest  in  partnership  M  on  Date  1.  M  has 
owned  30  percent  of  the  stoc;k  and  25  percent 
of  the  securities  of  P  for  more  than  five  years. 
P  has  owned  40  percent  of  the  stock  and  100 
percent  of  the  securities  of  T  for  more  than 
five  years.  Under  section  318(a)(2)(C)  as 
modified  by  section  355(d)(8)(A).  .M  is 
deemed  to  own  12  percent  of  the  stock  (30 
percent  of  the  40  percent  P  owns)  and  30 
percent  of  the  securities  (30  percent  of  the 
100  percent  P  owns)  ofT  .  Under  sections 
318(a)(2)(A)  and  355(d)(8)(B).  A  is  deemed  to 
have  purchased  2.4  percent  of  the  sloc:k  (20 
percent  of  the  12  percent  M  is  deemed  to 
own)  and  6  percent  of  the  sec:urities  (20 
percent  of  the  30  percent  M  is  deemed  to 
own)  of  T  on  Date  1.  .Similarly.  A  is  deemed 
to  have  purchased  6  percent  of  the  stock  (20 
percent  of  the  30  percent  M  owns)  and  five 
percent  of  the  securities  (20  perc;ent  of  the  25 
percent  M  owns)  of  P  on  Date  1 .  If  M  later 
purchases  an  additional  10  percent  of  P  stock 
on  Date  2.  M  is  deemed  to  have  purchased 
four  percent  of  the  stock  (10  percent  of  the 
40  percent  P  owns)  and  10  percent  of  the 
securities  (10  percent  of  the  100  percent  P 
owns)  of  T  on  Date  2.  A  is  deemed  to  have 
purchased  two  percent  of  the  stock  of  P  on 
Date  2  (20  percent  of  the  10  percent  M 
purchased).  A  is  also  deemed  to  have 
purchased  0.8  percent  of  the  stock  (20 
percent  of  the  four  percent  M  is  deemed  to 
have  purchased)  and  two  percent  of  the 
securities  (20  percent  of  the  10  percent  M  is 
deemed  to  have  purchased)  of  T  on  Date  2. 

Example  4.  A  and  B  are  brother  and  sister. 
For  more  than  five  years.  A  has  owned  75 
percent  of  the  stock  of  P.  and  B  has  owned 
25  percent  of  the  stock  of  P.  A  and  B  are 
treated  as  one  person  under  section  267(b). 
and  the  stock  of  each  is  treated  as  purchased 
on  the  date  it  was  purchased  by  A  and  B. 
respectively.  If  B  later  purchases  50  percent 
of  the  P  stock  from  A  on  Date  1 .  A  and  B  are 
still  treated  as  one  person.  However,  under 
paragraph  (e)(3)(iii)  of  this  section,  the  50 
percent  of  P  stock  that  B  purchased  from  A 
is  treated  as  purchased  on  Date  1, 

(2)  Transferred  basis  rule.  If  any 
person  acquires  property  from  another 
person  who  acquired  the  property  by 


purchase  (determined  with  regard  to 
section  355(d)(5)  and  paragraphs  (d)  and 
(e)(2),  (3)  and  (4)  of  this  section,  but 
without  regard  to  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section),  and  the 
adjusted  basis  of  the  property  in  the 
hands  of  the  acquirer  is  determined  in 
whole  or  in  part  by  reference  to  the 
adjusted  basis  of  the  property  in  the 
hands  of  the  other  person,  the  acquirer 
is  treated  as  having  acquired  the 
property  by  purchase  on  the  date  it  was 
so  acquired  by  the  other  person.  The 
rule  in  this  paragraph  (e)(2)  applies,  for 
example,  where  stock  of  a  corporation 
acquired  by  purchase  is  subsequently     > 
acquired  in  a  section  351  transfer  or  a 
reorganization  qualifying  under  section 
368(a)(1)(B),  but  does  not  apply  if  the 
stock  of  a  former  common  parent  is 
acquired  in  a  group  structure  change  to 
which  §1.1502-31  applies.  But  .see 
paragraph  (d)(2)(i)(B)(2)  of  this  section 
for  situations  where  the  stock  is  treated 
as  purchased  on  the  date  of  a  transfer. 

(3)  Exchanged  basis  rule — (i)  In 
general.  If  any  person  acquires  an 
interest  in  an  entity  (the  first  interest)  by 
purchase  (determined  with  regard  to 
section  355(d)(5)  and  paragraphs  (d)  and 
(e)(2),  (3)  and  (4)  of  this  section,  but 
without  regard  to  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section),  and  the 
first  interest  is  exchanged  for  an  interest 
in  the  same  or  another  entity  (the 
second  interest)  where  the  adjusted 
basis  of  the  second  interest  is 
determined  in  whole  or  in  part  by 
reference  to  the  adjusted  basis  of  the 
first  interest,  then  the  second  interest  is 
treated  as  having  been  purchased  on  the 
date  the  first  interest  was  purchased. 
The  rule  in  this  paragraph  (e)(3)  applies 
only  to  exchanges  that  are  not  treated 
otherwise  treated  as  purchases  under 
section  355(d)(5)  and  paragraph  (d)  of 
this  section.  The  rule  in  this  paragraph 
(e)(3)  applies,  for  example,  where  stock 
of  a  corporation  acquired  by  purchase  is 
subsequently  exchanged  for  other  stock 
in  a  section  351 .  354,  or  1036(a) 
exchange.  But  see  paragraph 
(d)(2)(i)(A)(2)  of  this  section  for 
situations  where  the  stock  is  treated  as 
purchased  on  the  date  of  an  exchange  or 
distribution. 

(ii)  Example.  The  following  example 
illustrates  this  paragraph  (e)(3): 

Example  A  purchases  50  perc  ent  of  the 
stock  of  T  on  Date  1.  On  Date  2.  T  merges 
into  D  in  a  section  368(a)(1)(A) 
reorganization,  with  A  exchanging  all  of  the 
T  stock  solely  for  slock  of  D.  Under  sec;tion 
358(a).  As  basis  in  the  D  stock  is  determined 
bv  reference  to  the  basis  of  lhc»  T  stock  it 
purc:hased.  Accordingly.  A  is  treated  as 
having  purchased  the  D  stock  on  Date  1,  and 
has  a  purchased  basis  in  the  D  stock  under 
paragraph  (b)(3)(iii)  of  this  section. 
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(4)  Certain  section  355  or  section  305 
distributions — (i)  Section  355  If  a 
distributing  corporation  distributes  anv 
stock  of  a  controlled  corporation  with 
respect  to  recently  purchased 
distributing  stock  in  a  distribution  that 
qualifies  under  section  355  (or  so  much 
of  section  356  as  relates  to  section  355). 
such  controlled  corporation  stock  us 
deemed  to  be  acquired  by  purchase  by 
the  distributee  on  the  date  the 
distributee  acquired  the  recently 
purchased  distributing  stock.  Recently 
purchased  distributing  stock  is  stock  in 
the  distributing  corporation  acquired  by 
purchase  (determined  with  regard  to 
section  355(d)(5)  and  paragraphs  (d)  and 
(e)(2).  (3).  and  (4)  of  this  section,  but 
without  regard  to  section  355(d)(8)  and 
paragraph  (e)(1)  of  this  section)  by  the 
distributee  during  the  five-year  period 
with  respect  to  that  distribution. 

(ii)  Section  305.  If  a  corporation 
distributes  its  stock  in  a  distribution 
that  qualifies  under  section  305(a).  the 
stock  received  in  the  distribution  (to  the 
extent  section  307(a)  applies  to 
determine  the  recipient's  basis)  is 
deemed  to  be  acquired  by  purchase  by 
the  recipient  on  the  date  (if  any)  that  the 
recipient  acquired  by  purchase 
(determined  with  regard  to  section 
355(d)(5)  and  paragraphs  (d)  and  (e)(2). 
(3),  and  (4)  of  this  section),  the  stock 
with  respect  to  which  the  distribution  is 
made 

(5)  Substantial  diminution  of  risk — (i) 
In  general.  If  section  355(d)(6)  applies  to 
any  stock  for  any  period,  the  running  of 
any  five-year  period  set  forth  in  section 
355(d)(3)  is  suspended  during  such 
period. 

(ii)  Property  to  which  suspension 
applies  Section  355(d)(6)  applies  to  any 
stock  for  any  period  during  which  the 
holder's  risk  of  loss  with  respect  to  such 
stock,  or  with  respect  to  any  portion  of 
the  activities  of  the  corporation,  is 
(directly  or  indirectly)  substantially 
diminished  by  an  option,  a  short  sale, 
any  special  class  of  stock,  or  any  other 
device  or  transaction. 

(iii)  FUsk  of  loss  substantially 
diminished.  Whether  a  holder's  risk  of 
loss  is  substantially  diminished  under 
section  355(d)(6)  and  paragraph  (e){5)(ii) 
of  this  section  will  be  determined  based 
on  all  facts  and  circumstances  relating 
to  the  stock,  the  corporate  activities,  and 
arrangements  for  holding  the  stock. 

(iv)  Special  class  of  stock.  For 
purposes  of  section  355(d)(6)  and 
paragraph  (e)(5)(ii)  of  this  section,  the 
term  special  class  of  stock  includes  a 
class  of  stock  that  grants  particular 
rights  to,  or  bears  particular  risks  for, 
the  holder  or  the  issuer  with  respect  to 
the  earnings,  assets,  or  attributes  of  less 
than  all  the  assets  or  activities  of  a 


corporation  or  any  of  its  subsidiaries. 
The  term  includes,  for  example,  tracking 
stock  and  stock  (or  any  related 
instruments  or  arrangements)  the  terms 
of  which  provide  for  the  distribution 
(whether  or  not  at  the  option  of  any 
party  or  in  the  event  of  any  contingency) 
of  anv  controlled  corporation  or  other 
specified  assets  to  the  holder  or  to  one 
or  more  persons  other  than  the  holder, 
(f)  Duty  to  determine  stockholders — 
( 1 )  /n  general  In  determining  whether 
section  355(d)  applies  to  a  distribution 
of  controlled  corporation  stock,  a 
distributing  corporation  must  determine 
whether  a  disqualified  person  holds  its 
stock  or  the  stock  of  any  distributed 
controlled  corporation.  This  paragraph 
(f)  provides  rules  regarding  this 
determination  and  the  extent  to  which 
a  distributing  corporation  must 
investigate  whether  a  disqualified 
person  holds  stock. 

(2)  Deemed  knowledge  of  contents  of 
securities  filings.  A  distributing 
corporation  is  deemed  to  have 
knowledge  of  the  existence  and  contents 
of  all  schedules,  forms,  and  other 
documents  filed  with  or  under  the  rules 
of  the  Securities  and  Exchange 
Commi.ssion.  including  without 
limitation  any  Schedule  13D  or  13G  (or 
any  similar  schedules)  and 
amendments,  with  respect  to  any 
relevant  corporation. 

(3)  Presumption  as  to  securities 
filings.  Absent  actual  knowledge  to  the 
contrary,  in  determining  whether 
section  355(d)  applies  to  a  distribution, 
a  distributing  corporation  may  presume, 
with  respect  to  stock  that  is  reporting 
stock  (while  such  stock  is  reporting 
stock),  that  every  shareholder  or  other 
person  required  to  file  a  schedule,  form, 
or  other  document  with  or  under  the 
rules  of  the  Securities  and  Exchange 
Commission  as  of  a  given  date  has  filed 
the  schedule,  form,  or  other  document 
as  of  that  date  and  that  the  contents  of 
filed  schedules,  forms,  or  other 
documents  are  accurate  and  complete. 
Reporting  stock  is  stock  that  is 
described  in  Rule  13d-l(i)  of  Regulation 
13D  (17  CFR  240.13d-l(i))  (or  any  rule 
or  regulation  to  generally  the  same 
effect)  promulgated  by  the  Securities 
and  Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.). 

(4)  Presumption  as  to  less-than-five- 
percent  shareholders.  Absent  actual 
knowledge  (or  deemed  knowledge 
under  paragraph  (f)(2)  of  this  section) 
immediately  after  the  distribution  to  the 
contrary  with  regard  to  a  particular 
shareholder,  a  distributing  corporation 
may  presume  that  no  less-than-five- 
percent  shareholder  of  a  corporation 


acquired  stock  or  securities  by  purchase 
under  section  355(d)(5)  or  (8)  and 
paragraphs  (d)  and  (e)  of  this  section 
during  the  five-year  period.  For 
purposes  of  this  paragraph  (f),  a  less- 
than-five-percent  shareholder  is  a 
person  that,  at  no  time  during  the  five- 
year  period,  holds  directly  (or  by 
application  of  paragraph  (c)(3)(ii)  of  this 
section,  but  not  by  application  of 
section  355(d)(7)  or  (8))  stock  possessing 
five  percent  or  more  of  the  total 
combined  voting  power  of  all  classes  of 
stock  entitled  to  vote  or  the  total  value 
of  shares  of  all  classes  of  stock  of  a 
corporation.  However,  this  presumption 
does  not  apply  to  any  less-than-five- 
percent  shareholder  that,  at  any  time 
during  the  five-year  period — 

(i)  Is  related  under  section 
355(d)(7)(A)  to  a  shareholder  in  the 
corporation  that  is.  at  any  time  during 
the  five-year  period,  not  a  less-than-five- 
percent  shareholder; 

(ii)  Acted  pursuant  to  a  plan  or 
arrangement,  with  respect  to 
acquisitions  of  the  corporation's  stock  or 
securities  under  section  355(d)(7)(B) 
and  paragraph  (c)(4)  of  this  section,  with 
a  shareholder  in  the  corporation  that  is, 
at  any  time  during  the  five-year  period, 
not  a  less-than-five-percent  shareholder: 
or 

(iii)  Holds  stock  or  securities  that  is 
attributed  under  section  355(d)(8)(A)  to 
a  shareholder  in  the  corporation  that  is. 
at  any  time  during  the  five-year  period, 
not  a  less-than-five-percent  shareholder. 

(5)  Examples.  The  following  examples 
illustrate  this  paragraph  (f): 

Example  1.  Publicly  traded  corporation:  no 
schedules  filed.  D  is  a  widely  held  and 
publit:ly  traded  corporation  with  a  single 
class  of  reporting  stock  and  no  other  class  of 
stock.  Assume  that  applicable  federal  law 
requires  any  person  that  directly  holds  five 
percent  or  more  of  the  D  stock  to  file  a 
schedule  with  the  Securities  and  Exchange 
C^ommission  within  10  days  after  an 
acquisition.  D  distributes  its  wholly  owned 
subsidiary  C  pro  rata.  D  determines  that  no 
schedule,  form,  or  other  document  has  been 
filed  with  respect  to  its  stock  or  the  stock  of 
any  other  relevant  corporation  during  the 
Five-vear  period  or  within  10  days  after  the 
distribution.  Immediately  after  the 
distribution.  D  has  no  knowledge  that  any  of 
its  shareholders  are  (or  were  at  any  time 
during  the  five-year  period)  not  less-than- 
Hve-percent  shareholders,  or  that  any 
particular  shareholder  acquired  D  stock  by 
purchase  under  section  355(d)(5)  or  (8)  and 
paragraphs  (d)  and  (e)  of  this  section  during 
the  five-year  period.  Under  paragraph  (f)(3)  of 
this  section,  D  may  presume  it  has  no 
shareholder  that  is  or  was  not  a  less-than- 
five-percent  shareholder  during  the  five-year 
period  due  to  the  absence  of  any  filed 
schedules,  forms,  or  other  documents.  Under 
paragraph  (f)(4)  of  this  section.  D  may 
presume  that  none  of  its  less-than-five- 


percent  shareholders  acquired  D's  stock  by 
purchase  during  the  five-year  period. 
Accordingly,  D  may  presume  that  section 
355(d)  does  not  apply  to  the  distribution  of 
C. 

Example  2.  Publicly  traded  corporation; 
schedule  filed.  The  facts  are  the  same  as 
those  in  Example  1 ,  except  that  D  determines 
that,  as  of  10  days  after  the  distribution,  only 
one  schedule  has  been  filed  with  respect  to 
its  stock.  That  schedule  discloses  that  X 
acquired  15  percent  of  the  D  stock  one  year 
before  the  distribution.  Absent  contrary 
knowledge,  D  may  rely  on  the  presumptions 
in  paragraph  (f)(3)  of  this  section  and  so  may 
presume  that  X  is  its  only  shareholder  that 
is  or  was  not  a  less-than-five-percent 
shareholder  during  the  five-year  period.  D 
may  not  rely  on  the  presumption  in 
paragraph  (f)(4)  of  this  section  with  respect 
to  X.  In  addition,  D  may  not  rely  on  the 
presumption  in  paragraph  (f)(4)  of  this 
section  with  respect  to  any  less-than-five- 
percent  shareholder  that,  at  any  time  during 
the  five-year  period,  is  related  to  X  under 
section  355(d)(7)(A),  acted  pursuant  to  a  plan 
or  arrangement  with  X  under  section 
355(d)(7)(B)  and  paragraph  (c)(4)  of  this 
section  with  respect  to  acquisitions  of  D 
stock,  or  holds  stock  that  is  attributed  to  X 
under  section  355(d)(8)(A).  Accordingly, 
under  paragraph  (f)(1)  of  this  section,  to 
determine  whether  section  355(d)  applies,  D 
must  determine:  whether  X  acquired  its 
directly  held  D  stock  by  purchase  imder 
section  355(d)(5)  and  paragraphs  (d)  and 
(e)(2)  and  (3)  of  this  section  during  the  five- 
year  period:  whether  X  is  treated  as  having 
purchased  any  additional  D  stock  under 
section  355(d)(8)  and  paragraph  (e)(1)  of  this 
section  during  the  five-year  period;  and 
whether  X  is  related  to,  or  acquired  its  D 
stock  pursuant  to  a  plan  or  arrangement  with, 
one  or  more  of  D's  other  shareholders  during 
the  five-year  period  under  section 
355(d)(7)(A)  or  (B)  and  paragraph  (c)(4)  of 
this  section,  and  if  so,  whether  those 
shareholders  acquired  their  D  stock  by 
purchase  under  section  355(d)(S)  or  (8)  and 
paragraphs  (d)  and  (e)  of  this  section  during 
the  five-year  period. 

Example  3.  Acquisition  of  publicly  traded 
corporation.  The  facts  are  the  same  as  those 
in  Example  J,  except  that  P  acquires  all  of 
the  D  stock  in  a  section  368(a)(1)(B) 
reorganization  that  is  not  also  a 
reorganization  under  section  368(a)(1)(A)  by 
reason  of  section  368(a)(2)(E),  and  D 
distributes  C  to  P  one  year  later.  Because  D 
was  widely  held,  P  applies  statistical 
sampling  procedures  that  involve  less  than 
50%  of  D's  outstanding  shares,  to  estimate 
the  basis  of  all  shares  acquired,  instead  of 
surveying  each  shareholder.  Under  the 
deemed  purchase  rule  of  section  355(d)(5)(C) 
and  paragraph  (e)(2)  of  this  section,  P  is 
treated  as  having  acquired  the  D  stock  by 
purchase  on  the  date  the  D  shareholders 
acquired  the  D  stock  by  purchase.  Even 
though  D  has  no  less-than-five-percent 
shareholder  immediately  after  the 
distribution,  D  may  rely  on  the  presumptions 
in  paragraphs  (f)(3)  and  (4)  of  this  section  to 
determine  whether  and  to  what  extent  the  D 
stock  is  treated  as  purchased  during  the  five- 
year  period  in  P's  hands  under  the  deemed 


purchase  rule  of  section  355(d)(5)(C)  and 
paragraph  (e)(2)  of  this  section.  Accordingly. 
D  may  presume  that  section  355(d)  does  not 
apply  to  the  distribution  of  C  to  P.  This  result 
would  not  change  even  if  the  statistical 
sampling  that  involves  less  than  50  percent 
of  D's  outstanding  shares  indicated  that  more 
than  50%  of  D's  shares  were  acquired  by 
purchase  during  the  five-year  period. 

Example  4.  Non-publicly  traded 
corporation.  D  is  owned  by  20  shareholders 
and  has  a  single  class  of  stock  that  is  not 
reporting  stock.  D  knows  that  A  owns  40 
percent  of  the  D  stock,  and  D  does  not  know 
that  any  other  shareholder  has  owned  as 
much  as  five  percent  of  the  D  stock  at  any 
time  during  the  five-year  period.  D  may  not 
rely  on  the  presumption  in  paragraph  (f)(3) 
of  this  section  because  its  stock  is  not 
reporting  stock.  D  may  not  rely  on  the 
presumption  in  paragraph  (f)(4)  of  this 
section  with  respect  to  A.  In  addition,  D  may 
not  rely  on  the  presumption  in  paragraph 
(f)(4)  of  this  section  for  any  less-them-five- 
percent  shsu-eholder  that,  at  any  time  during 
the  five-year  period,  is  related  to  A  under 
section  355(d)(7)(A),  acted  pursuant  to  a  plan 
or  arrangement  with  A  under  section 
355(d)(7)(B)  and  paragraph  (c)(4)  of  this 
section  with  respect  to  acquisitions  of  D 
stock,  or  holds  stock  that  is  attributed  to  A 
under  section  355(d)(8)(A).  D  may  rely  on  the 
presumption  in  paragraph  (f)(4)  of  this 
section  for  less-than-five-percent 
shareholders  that  during  the  five-year  period 
are  not  related  to  A,  did  not  act  pursuant  to 
a  plan  or  arrangement  with  A,  and  do  not 
hold  stock  attributed  to  A.  Accordingly, 
under  paragraph  (f)(1)  of  this  section,  to 
determine  whether  section  355(d)  applies,  D 
must  determine:  that  A  is  its  only 
shareholder  that  is  (or  was  at  any  time  during 
the  five-year  period)  not  a  less-than-five- 
percent  shareholder:  whether  A  acquired  its 
directly  held  D  stock  by  purchase  under 
section  355(d)(5)  and  paragraphs  (d)  and 
(e)(2)  and  (3)  of  this  section  during  the  five- 
year  period:  whether  A  is  treated  as  having 
purchased  any  additional  D  stock  under 
section  355(d)(8)  and  paragraph  (e)(1)  of  this 
section  during  the  five-year  period:  and 
whether  A  is  related  to,  or  acquired  its  D 
stock  pursuant  to  a  plan  or  arrangement  with, 
one  or  more  of  D's  other  shareholders  during 
the  five-year  period  under  section 
355(d)(7)(A)  or  (B)  and  paragraph  (c)(4)  of 
this  section,  and  if  so,  whether  those 
shareholders  acquired  their  D  stock  by 
purchase  under  section  355(d)(5)  or  (8)  and 
paragraphs  (d)  and  (e)  of  this  section  during 
the  five-year  period. 

(g)  Effective  date.  This  section  applies 
to  distributions  occurring  after 
December  20,  2000,  except  that  they  do 
not  apply  to  any  distributions  occurring 
pursuant  to  a  written  agreement  which 
is  (subject  to  customary  conditions) 


binding  on  December  20,  2000,  and  at 
all  times  thereafter. 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 

.^pp^oved:  December  11.  2000. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  00-32041  Filed  12-19-00:  8:45  am] 
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Generation-Skipping  Transfer  Issues 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  application  of 
the  effective  date  rules  of  the 
generation-skipping  transfer  (GST)  tax 
imposed  under  chapter  13  of  the 
Internal  Revenue  Code  (Code).  These 
regulations  provide  guidance  with 
respect  to  the  type  of  trust  modifications 
that  will  not  affect  the  exempt  status  of 
a  trust.  In  addition,  these  regulations 
clarify  the  application  of  the  effective 
date  rules  in  the  case  of  property 
transferred  pursuant  to  the  exercise  of  a 
general  power  of  appointment.  These 
regulations  are  necessary  to  provide 
guidance  to  taxpayers  so  that  they  may 
properly  determine  if  chapter  1 3  of  the 
Code  is  applicable  to  a  particular  trust. 

DATES:  These  regulations  are  effective 
December  20,  2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  18,  1999,  the  Treasury 
Department  and  the  IRS  published  in 
the  Federal  Register  (64  FR  62997)  a 
notice  of  proposed  rulemaking  (REG- 
103841-99)  relating  to  the  apphcation  of 
the  GST  tax  provisions  where  the  terms 
of  a  trust  that  was  irrevocable  before  the 
effective  date  of  the  statute  are  changed 
or  modified  after  that  date.  The  IRS 
received  comments  on  the  notice  of 
proposed  rulemaking.  In  addition,  a 
public  hearing  was  held  on  March  15, 
2000.  This  document  adopts  final 
regulations  with  respect  to  the  notice  of 
proposed  rulemaking.  A  summary  of  the 
principle  comments  received  is 
provided  below. 
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1   The  Regulatory-  Approach 

In  general,  under  the  effective  date 
rules  accompanying  the  GST  statutory 
provisions,  a  trust  that  was  irrevocable 
on  September  25.  1985,  is  not  subject  to 
the  GST  tax  provisions,  unless  a  GST 
transfer  is  made  out  of  corpus  added  to 
the  trust  after  that  date.  Section 
1433(b)(2)(A)  of  the  Tax  Reform  Act  of 
1986  (TRA),  Public  Law  99-514  (100 
Stat.  2085,  2731),  1986-3  (Vol.  1)  C.B. 

1,  634.  Such  trusts  are  hereinafter 
referred  to  as  exempt  trusts  for  GST  tax 
purposes  The  proposed  regulations 
provide  a  number  of  safe  harbors  with 
respect  to  changes  that  can  be  made  to 
the  terms  of  an  exempt  trust  that  will 
not  result  in  the  loss  of  exempt  status. 

Commentators  argued  that  the 
approach  set  forth  in  the  proposed 
regulations  is  inconsistent  with  the 
statutory  effective  date  provisions.  They 
contend  that,  under  the  TR.'K.  with  the 
exception  of  additions  to  principal, 
modifications  or  other  actions  with 
respect  to  a  trust  should  not  affect  the 
trust's  exempt  status.  Rather,  any 
change  should  have  GST  tax 
consequences  only  if  the  change 
subjects  the  trust  principal  to  a  current 
gift  tax.  In  that  case,  the  individual 
making  the  gift  will  be  treated,  to  the 
extent  of  the  gift,  as  the  transferor  of  the 
trust  for  GST  tax  purposes  and  the  trust, 
to  the  extent  of  the  gift,  will  be  subject 
to  the  GST  tax  regime. 

This  approach  was  not  adopted.  The 
statutory'  effective  date  provision 
protects  generation-skipping  trusts  that 
were  irrevocable  before  the  GST  tax  was 
enacted  and  presumably  could  not  be 
changed  to  avoid  the  imposition  of  the 
tax.  The  Treasury  Department  and  the 
IRS  believe  that  the  approach  adopted 
in  the  regulations  is  consistent  with 
Congressional  intent  to  protect  these 
trusts  and  that  most  of  the  modifications 
that  will  not  affect  the  exempt  status  of 
a  trust  will  be  covered  by  the  safe 
harbors  in  the  final  regulations. 

2.  Trustee  Discretionary  Actions 

Under  the  proposed  regulations, 
where  there  is  a  distribution  of  trust 
principal  from  an  exempt  trust  to  a  new 
trust,  the  new  trust  will  be  an  exempt 
trust  if  the  terms  of  the  governing 
instrument  of  the  old  trust  authorize  the 
trustee  to  make  distributions  to  the  new- 
trust  without  the  consent  or  approval  of 
any  beneficiary  or  court  and  the  terms 
of  the  new  trust  do  not  extend  the  time 
for  vesting  of  any  beneficial  interest  in 
the  trust  beyond  the  applicable 
perpetuities  period. 

In  response  to  comments,  the  final 
regulations  clarify  that  the  retention  of 
property  in  a  continuing  trust,  as  well 


ds  the  distribution  of  property  to  a  new 
trust,  will  not  cause  loss  of  exempt 
status,  assuming  the  requirements  of  the 
regulations  are  satisfied. 

In  response  to  comments,  the  final 
regulations  provide  that  distribution  to 
a  new  trust  or  retention  in  a  continuing 
trust  will  not  cause  the  loss  of  exempt 
status,  even  if  the  governing  instrument 
does  not  specifically  authorize  the 
action,  if  state  law,  at  the  time  the 
exempt  trust  became  irrevocable, 
permitted  such  distribution  or  retention 
in  a  continuing  trust. 

One  comment  suggested  that  the  final 
regulations  provide  that  a  discretionary 
distribution  that  otherwise  satisfies  the 
regulatory  requirements  should  not 
cause  the  trust  to  lose  exempt  status  if 
the  trustee,  although  not  required  to  do 
so,  seeks  approval  of  a  court  or  the  trust 
beneficiaries  before  taking  action.  This 
change  was  deemed  unnecessary.  An 
action  that  satisfies  the  requirements  of 
the  regulations  will  not  cause  loss  of 
exempt  status  even  if,  for  whatever 
reason,  the  trustee  seeks  a  court's  or  a 
beneficiary's  approval  of  such  action. 

Comments  suggested  that  the  period 
for  measuring  the  appropriate 
perpetuities  period  for  the  new  trust 
should  be  the  date  the  original  trust 
became  irrevocable  under  local  law.  The 
comments  noted  that  the  perpetuities 
period  is  properly  measured  from  the 
date  the  trust  becomes  irrevocable, 
which  is  not  always  the  date  the  trust 
was  created  (the  date  referenced  in  the 
proposed  regulations).  The  regulations 
have  been  revised  accordingly. 

J.  Settlements  and  Judicial 
Constructions 

Under  the  proposed  regulations,  a 
court-approved  settlement  of  a  bona  fide 
issue  regarding  the  administration  of  the 
trust  or  the  construction  of  terms  of  the 
trust  will  not  cause  the  trust  to  lose 
exempt  status  if  the  settlement  is  the 
product  of  arm's  length  negotiations, 
and  the  settlement  is  within  the  range 
of  reasonable  outcomes  under  the 
governing  instrument  and  applicable 
state  law.  A  judicial  construction  of  a 
governing  instrument  resolving  an 
ambiguity  in  the  terms  of  the  instrument 
or  correcting  a  scrivener's  error  will  not 
cause  loss  of  exempt  status  if  the 
judicial  action  involves  a  bona  fide 
issue,  and  the  construction  is  consistent 
with  applicable  state  law  that  would  be 
applied  by  the  highest  court  of  the  state. 

One  comment  suggested  that  the 
standard  applicable  for  recognition  of 
settlement  agreements  should  also  apply 
for  court  decrees,  such  that  one  standard 
would  govern  both  actions.  Thus,  the 
commentator  suggested  that  a  settlement 
agreement  or  court  decree  should  be 


binding  on  the  Service  (and  not  cause 
loss  of  exempt  status)  if  the  result  is 
within  the  range  of  reasonable  outcomes 
and  the  agreement  or  court  decision  is 
the  product  of  adversarial  proceedings 
The  suggestion  was  not  adopted.  The 
standard  applied  in  the  regulations  for 
court  decrees  was  enunciated  by  the 
Supreme  Court  in  Commissioner  v . 
Estate  of  Bosch.  387  U.S.  456  (1967). 
and  has  been  continuously  and 
repeatedly  applied  by  the  IRS  and  the 
courts.  Th»    iiioption  of  a  different 
standard  a   ihis  tiine  is  not  appropriate. 

Another  comment  addressing  the  rule 
for  settlements  stated  that  the 
requirement  that  the  settlement  fall 
within  the  range  of  reasonable  outcomes 
under  the  governing  instrument  and 
state  law  could  be  read  to  deny 
protection  to  a  settlement  that  reaches  a 
result  that  a  court  could  not  reach. 
However,  the  purpose  of  this  rule  is  not 
to  restrict  safe  harbor  protection  to  only 
those  settlements  that  reach  the  result  a 
court  could  reach  if  the  issue  was 
litigated.  Rather,  the  rule  is  intended  to 
afford  the  parties  a  greater  degree  of 
latitude  to  settle  a  case  than  would  be 
available  if  a  court  had  to  decide  the 
issue.  Thus,  a  settlement  "within  the 
range  of  reasonable  outcomes"  would 
include  a  compromise  that  reflects  the 
parties'  assessment  of  their  relative 
rights  and  the  strengths  and  weaknesses 
of  their  respective  positions.  The 
settlement  need  not  (and  it  is 
anticipated  that  in  most  cases  it  would 
not)  resolve  the  issue  in  the  same 
manner  as  a  court  decision  on  the 
merits.  Language  has  been  added  to  the 
final  regulations  emphasizing  this  point. 
On  the  other  hand,  as  illustrated  in  the 
preamble  to  the  proposed  regulations,  a 
settlement  that,  for  example,  creates 
beneficial  interests  that  did  not  exist 
under  a  reasonable  interpretation  of  the 
instrument  will  not  satisfy  the 
regulations. 

One  comment  suggested  that  the 
scope  of  the  judicial  construction  rule 
should  be  expanded  to  cover  not  only 
ambiguities  and  scrivener's  error,  but 
any  request  for  court  instructions  or  any 
similar  proceedings  such  as  requests  to 
modernize  the  trust  instrument,  or  adapt 
the  instrument  to  unforeseen  changed 
circumstances.  This  suggestion  was  not 
adopted.  The  Treasury  Department  and 
the  IRS  believe  that  these  and  similar 
actions  are  properly  addressed  under 
the  safe-harbor  "shift  in  beneficial 
interest  "  rule  provided  in  the 
regulations,  and  a  separate  category  to 
address  these  items  is  not  needed. 

4.  Other  Changes 

Under  the  proposed  regulations,  a 
modification  that  does  not  satisfy  the 
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regulatory  rules  for  trustee  distributions, 
settlements,  and  constructions  will  not 
cause  a  trust  to  lose  exempt  status,  if  the 
modification  does  not  shift  a  beneficial 
interest  in  the  trust  to  any  beneficiary 
who  occupies  a  lower  generation  (as 
defined  in  section  2651)  than  the  person 
or  persons  who  held  the  beneficiaJ 
interest  prior  to  the  modification,  and 
the  modification  does  not  extend  the 
time  for  vesting  of  any  beneficial 
interest  in  the  trust  beyond  the  period 
provided  for  in  the  original  trust. 

Comments  suggested  that  the 
regulations  should  provide  additional 
guidance  on  when  a  modification  shifts 
a  beneficial  interest  in  a  trust.  In 
response  to  these  comments,  the  final 
regulations  provide  that  a  modification 
to  an  exempt  trust  will  result  in  a  shift 
in  beneficial  interest  to  a  lower 
generation  beneficiary  if  the 
modification  can  result  in  an  increase  in 
a  GST  transfer  or  create  a  new  GST 
transfer.  To  determine  whether  a 
modification  of  an  irrevocable  trust  will 
shift  a  beneficial  interest  in  a  trust  to  a 
beneficiary  who  occupies  a  lower 
generation,  the  effect  of  the  instrument 
on  the  date  of  the  modification  is 
measured  against  the  effect  of  the 
instrument  in  existence  immediately 
before  the  modification.  If  the  effect  of 
the  modification  cannot  be  inmiediately 
determined,  it  is  deemed  to  shift  a 
beneficial  interest  in  the  trust  to  a 
beneficiary  who  occupies  a  lower 
generation  (as  defined  in  section  2651) 
than  the  person  or  persons  who  held  the 
beneficial  interest  prior  to  the 
modification. 

In  conjimction  with  this  change,  the 
final  regulations  remove  Example  7 
contained  in  §  26.2601-l(b)(2)(vii)(B). 
This  example  had  illustrated  the 
transition  rule  contained  in  §  26.2601- 
1(b)(2)  for  generation-skipping  transfers 
under  wills  or  revocable  trusts  executed 
before  October  22,  1986.  Under  this 
rule,  the  GST  tax  does  not  apply  to 
transfers  made  under  a  will  or  revocable 
trust  executed  before  October  22,  1986, 
if  the  decedent  dies  before  January  1 , 
1987,  and  the  instnmient  is  not 
amended  after  October  21,  1986,  in  any 
respect  that  resiUts  in  the  creation  of,  or 
increase  in  the  amount  of,  a  generation- 
skipping  transfer.  In  Example  7,  trust 
income  is  to  be  distributed  equally,  for 
life,  to  A,  B,  and  C  who  are  skip  persons 
assigned  to  the  same  generation.  The 
trust  is  amended  to  increase  A's  share 
of  the  income.  The  example  concludes 
that  the  trust  is  subject  to  GST  tax 
because  the  amendment  increases  the 
amount  of  the  generation-skipping 
transfers  to  be  made  to  A,  The 
amendment  to  the  trust,  however,  does 
net  increase  the  amount  of  a  generation- 


skipping  transfer  when  viewed  in  the 
aggregate.  The  amendment  merely  shifts 
an  interest  from  one  beneficiary  to 
another  beneficiary  assigned  to  the  same 
generation.  Example  7  in  §  26.2601- 
l(b)(4)(i)(E)  considers  a  substantially 
similar  fact  pattern  involving  a  trust  that 
is  irrevocable  on  or  before  September 
25,  1985,  and  concludes  that  the 
modification  will  not  result  in  an 
increase  in  a  generation-skipping 
transfer. 

The  standard  contained  in  §26.2601- 
1(b)(2)  (relating  to  wills  and  revocable 
trusts  executed  before  October  22,  1986) 
is  similar  to  the  standard  contained  in 
§  26.2602-l(b)(4)(i)(D)(relating  to  a 
modification  to  a  trust  that  was 
irrevocable  on  September  25,  1985).  The 
Treasury  Department  and  the  IRS 
believe  that  the  two  provisions  should 
be  applied  in  a  consistent  manner. 
Therefore,  Example  7  in  §  26.2601- 
l(b)(2)(vii)(B)  has  been  eliminated. 

In  response  to  comments,  the  final 
regulations  specify  that  changes  that  are 
administrative  in  nature  (such  as  a 
change  in  the  number  of  trustees)  will 
not  cause  the  trust  to  lose  its  exempt 
status.  An  example  has  been  added 
illustrating  this  point. 

Several  comments  indicated  that 
many  states  have  adopted,  or  are 
considering  adopting,  section  104  of  the 
Revised  Uniform  Principal  and  Income 
Act.  Unif.  Principal  and  Income  Act 
§  104,  7B  U.L.A.  141  (1997)  (Act).  The 
Act  allows  a  trustee  to  adjust  between 
principal  and  income  to  the  extent 
necessary  to  produce  an  equitable 
result,  if  the  trustee  invests  and  manages 
trust  assets  pursuant  to  the  state's 
prudent  investor  statute  and  the  trustee 
is  unable  to  administer  the  trust  fairly 
and  reasonably  under  the  general 
statutory  rules  governing  the  allocation 
of  income  and  principal.  In  addition, 
the  comments  noted  that  some  state 
legislatures  are  contemplating  revising 
their  state  principal  and  income  act  to 
define  trust  income  as  a  unitrust  amount 
(a  fixed  percentage  of  the  trust  principal 
determined  annually).  The  comments 
suggested  that  the  regulations  provide 
additional  safe  harbors  to  the  effect  that 
the  administration  of  an  exempt  trust 
pursuant  to  a  state  statute  adopting  the 
Act.  or  the  conversion  of  an  income 
interest  to  a  unitrust  interest  pursuant  to 
a  court  order  or  a  state  statute  redefining 
trust  income,  would  not  cause  the  trust 
to  lose  exempt  status. 

A  guidance  project  considering  the 
tax  consequences  of  these  state  law 
changes  in  a  broader  context  is  currently 
under  consideration.  Accordingly,  these 
regulations  do  not  specifically  address 
this  issue.  However,  two  examples  have 
been  added  to  the  regulations 


illustrating  circumstances  under  which 
a  trust  will  not  lose  exempt  status  where 
an  income  interest  is  converted  to  an 
interest  that  pays  the  greater  of  trust 
income  or  a  unitrust  amount,  and  a  trust 
is  modified  to  allow  allocation  of  capital 
gain  to  income. 

In  response  to  a  comment,  the  facts 
presented  in  §  26.2601-l(b)(4)(i)(E) 
Example  5.  have  been  changed  to  clarify- 
that  after  the  trusts  are  partitioned,  if 
either  beneficiary  should  die  without 
descendants  surviving,  the  principal  of 
their  partitioned  trust  will  pass  to  the 
other  partitioned  trust. 

5.  Effective  Dates  and  Other  Matters 

Comments  requested  clarification 
regarding  the  status  of  exempt  trusts 
that  were  modified  or  subject  to  other 
actions  (for  example,  judicial 
constructions  or  settlements)  prior  to 
the  effective  date  of  these  regulations. 
December  20,  2000.  The  IRS  will  not 
challenge  the  exempt  status  of  a  trust 
that  was,  prior  to  December  20.  2000. 
subject  to  any  trustee  action,  judicial 
construction,  settlement  agreement, 
modification,  or  other  action,  if  the 
action  satisfies  the  requirements  of  the 
regulations. 

Finally,  with  respect  to  the  deletion  of 
§  26.2601-l(b)(2)(vii)(B)  Example  7, 
discussed  above,  the  IRS  will  not  follow 
that  example  when  applying  the  rule  in 
§26.2601-l(b)(2). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  James  F.  Hogan,  Office  of 
the  Chief  Counsel,  IRS.  Other  personnel 
from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  pari  26  is 
amended  as  follows: 
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PART  26-OENERATlON-SKIPPING 
TRANSFER  TAX  REGULATIONS 
UNDER  THE  TAX  REFORM  ACT  OF 
1986 

Par.  1.  The  authority  citation  for  part 
26  continues  to  read  in  part  as  follows; 

.Authority:  26  U  S  C  7805  *    *    * 

Par.  2.  In  §  26.2600-1 .  the  table  is 
amended  under  §  26.2601-1  by  revising 
the  entiy  for  paragraph  (b|(4)  and 
adding  an  entry-  for  paragraph  (b)(5)  to 
read  as  follows; 

§  26.2600-1    Table  of  contents. 


§  26.2601  -1 .     Effective  dates. 

***** 

fbj*   •   * 

***** 

(4)  Retention  of  trust's  exempt  status 
in  the  case  of  modifications,  etc. 

(5)  Exceptions  to  additions  rule. 

***** 

Par.  3.  Section  26.2601-1  is  amended 

as  follows; 

1.  Adding  four  sentences  to  the  end  of 
paragraph  (b)(l)(i) 

2.  Paragraph  {b)(2)(vii)(B)  is  amended 
by  revising  the  heading,  removing 
Example  7.  and  redesignating  Examples 
8  and  9  as  Examples  7  and  8. 
respectively. 

2.  Redesignating  paragraph  (b)(4)  as 
paragraph  (b)(5). 

3.  Adding  a  new  paragraph  (b)(4) 

4.  Paragraph  (c)  is  amended  by  adding 
a  new  sentence  to  the  end  of  the 
paragraph. 

The  additions  read  as  follows: 

$  26.2601  -1     Effective  dates. 

ft  *  *  *  * 

(b)  *   *   *  (1)  *   *   Mi)  *    *    *  Further, 
the  rule  in  the  first  sentence  of  this 
paragraph  (b)(l)(i)  does  not  apply  to  a 
transfer  of  property  pursuant  to  the 
exercise,  release,  or  lapse  of  a  general 
power  of  appointment  that  is  treated  as 
a  taxable  transfer  under  chapter  11  or 
chapter  12.  The  transfer  is  made  by  the 
person  holding  the  poXver  at  the  time 
the  exercise,  release,  or  lapse  of  the 
power  becomes  effective,  and  is  not 
considered  a  transfer  under  a  trust  that 
was  irrevocable  on  September  25.  1985. 
See  paragraph  (b)(l)(v)(B)  of  this  section 
regarding  the  treatment  of  the  release, 
exercise,  or  lapse  of  a  power  of 
appointment  that  will  result  in  a 
constructive  addition  to  a  trust.  See 
§  26.2652-l(a)  for  the  definition  of  a 
transferor. 
***** 

(2)*    *    * 
(vii)  •   *   * 


(B)  Facts  applicable  to  Examples  6 

through  8 

*         *         *         ft         * 

(4)  Retention  of  trust's  exempt  status 
in  the  case  of  modifications,  etc. — (i)  In 
general  This  paragraph  (b)(4)  provides 
rules  for  determining  when  a 
modification,  judicial  construction, 
settlement  agreement,  or  trustee  action 
with  respect  to  a  trust  that  is  exempt 
from  the  generation-skijjping  transfer 
tax  under  paragraph  (b)(1).  (2),  or  (3)  of 
this  section  (hereinafter  referred  to  as  an 
exempt  trust)  will  not  cause  the  trust  to 
lose  its  exempt  status.  The  rules 
contained  in  this  paragraph  (b)(4)  are 
applicable  only  for  purposes  of 
determining  whether  an  exempt  trust 
retains  its  exempt  status  for  generation- 
skipping  transfer  tax  purposes.  The 
rules  do  not  apply  in  determining,  for 
example,  whether  the  transaction  results 
in  a  gift  subject  to  gift  tax,  or  may  cause 
the  trust  to  be  included  in  the  gross 
estate  of  a  beneficiary,  or  may  result  in 
the  realization  of  capital  gain  for 
purposes  of  section  1001. 

(A)  Discretionary  powers.  The 
distribution  of  trust  principal  from  an 
exempt  trust  to  a  new  trust  or  retention 
of  trust  principal  in  a  continuing  trust 
will  not  cause  the  new  or  continuing 
trust  to  be  subject  to  the  provisions  of 
chapter  13.  if — 

(1)  Either— 

(i)  The  terms  of  the  governing 
instrument  of  the  exempt  trust  authorize 
distributions  to  the  new  trust  or  the 
retention  of  trust  principal  in  a 
continuing  trust,  without  the  consent  or 
approval  of  any  beneficiarv'  or  court;  or 

in)  at  the  time  the  exempt  trust 
became  irrevocable,  state  law  authorized 
distributions  to  the  new  trust  or 
retention  of  principal  in  the  continuing 
trust,  without  the  consent  or  app/bval  of 
any  beneficiary  or  court;  and 

[2]  The  terms  of  the  governing 
instrument  of  the  new  or  continuing 
trust  do  not  extend  the  time  for  vesting 
of  any  beneficial  interest  in  the  trust  in 
a  maimer  that  may  postpone  or  suspend 
the  vesting,  absolute  ownership,  or 
power  of  alienation  of  an  interest  in 
property  for  a  period,  measured  from 
the  date  the  original  trust  became 
irrevocable,  extending  beyond  any  life 
in  being  at  the  date  the  original  trust 
became  irrevocable  plus  a  period  of  21 
years,  plus  if  necessary,  a  reasonable 
period  of  gestation.  For  purposes  of  this 
paragraph  (b)(4)(i)(A),  the  exercise  of  a 
trustee's  distributive  power  that  validly 
postpones  or  suspends  the  vesting, 
absolute  ownership,  or  power  of 
alienation  of  an  interest  in  property  for 
a  term  of  years  that  will  not  exceed  90 
years  (measured  from  the  date  the 


original  trust  became  irrevocable)  will 
not  be  considered  an  exercise  that 
postpones  or  suspends  vesting,  absolute 
ownership,  or  the  power  of  alienation 
beyond  the  perpetuities  period.  If  a 
distributive  power  is  exercised  by 
creating  another  power,  it  is  deemed  to 
be  exercised  to  whatever  extent  the 
second  power  may  be  exercised. 

(B)  Settlement.  A  court-approved 
settlement  of  a  bona  fide  issue  regarding 
the  administration  of  the  trust  or  the 
construction  of  terms  of  the  governing 
instnmient  will  not  cause  an  exetnpt 
trust  to  be  subject  to  the  provisions  of 
chapter  13,  if — 

[1)  The  settlement  is  the  product  of 
arm's  length  negotiations;  and 

(2)  The  settlement  is  within  the  range 
of  reasonable  outcomes  under  the 
governing  instrument  and  applicable 
state  law  addressing  the  issues  resolved 
by  the  settlement.  A  settlement  that 
results  in  a  compromise  between  the 
positions  of  the  litigating  parties  and 
reflects  the  parties'  assessments  of  the 
relative  strengths  of  their  positions  is  a 
settlement  that  is  within  the  range  of 
reasonable  outcomes. 

(C)  Judicial  construction.  A  judicial 
construction  of  a  governing  instrument 
to  resolve  an  ambiguity  in  the  terms  of 
the  instrument  or  to  correct  a  scrivener's 
error  will  not  cause  an  exempt  trust  to 
be  subject  to  the  provisions  of  chapter 
13,  if— 

(1)  The  judicial  action  involves  a  bona 
fide  issue;  and 

(2)  The  construction  is  consistent 
with  applicable  state  law  that  would  be 
applied  by  the  highest  court  of  the  state. 

(b)  Other  changes.  (I)  A  modification 
of  the  governing  instrument  of  an 
exempt  trust  (including  a  trustee 
distribution,  settlement,  or  construction 
that  does  not  satisfy  paragraph 
(b)(4)(i)(A).  (B),  or  (C)  of  this  section)  by 
judicial  reformation,  or  nonjudicial 
reformation  that  is  valid  under 
applicable  state  law,  will  not  cause  an 
exempt  trust  to  be  subject  to  the 
provisions  of  chapter  13,  if  the 
modification  does  not  shift  a  beneficial 
interest  in  the  trust  to  any  beneficiary 
who  occupies  a  lower  generation  (as 
defined  in  section  2651)  than  the  person 
or  persons  who  held  the  beneficial 
interest  prior  to  the  modification,  and 
the  modification  does  not  extend  the 
time  for  vesting  of  any  beneficial 
interest  in  the  trust  beyond  the  period 
provided  for  in  the  original  trust. 

(2)  For  purposes  of  this  section,  a 
modification  of  an  exempt  trust  will 
result  in  a  shift  in  beneficial  interest  to 
a  lower  generation  beneficiary  if  the 
modification  can  result  in  either  an 
increase  in  the  amount  of  a  GST  transfer 
or  the  creation  of  a  new  GST  transfer. 
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To  determine  whether  a  modification  of 
an  irrevocable  trust  will  shift  a 
beneficial  interest  in  a  trust  to  a 
beneficiary  who  occupies  a  lower 
generation,  the  effect  of  the  instrument 
on  the  date  of  the  modification  is 
measured  against  the  effect  of  the 
instrument  in  existence  immediately 
before  the  modification.  If  the  effect  of 
the  modification  cannot  be  immediately 
determined,  it  is  deemed  to  shift  a 
beneficial  interest  in  the  trust  to  a 
beneficiary  who  occupies  a  lower 
generation  (as  defined  in  section  2651) 
than  the  person  or  persons  who  held  the 
beneficial  interest  prior  to  the 
modification.  A  modification  that  is 
administrative  in  nature  that  only 
indirectly  increases  the  amount 
transferred  (for  example,  by  lowering 
administrative  costs  or  income  taxes) 
will  not  be  considered  to  shift  a 
beneficial  interest  in  the  trust. 

(E)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (b)(4).  In  each  example, 
assume  that  the  trust  established  in 
1980  was  irrevocable  for  purposes  of 
paragraph  (b)(l)(ii)  of  this  section  and 
that  there  have  been  no  additions  to  any 
trust  after  September  25, 1985.  The 
examples  are  as  follows: 

Example  1.  Trustee's  power  to  distribute 
principal  authorized  under  trust  instrument. 
In  1980,  Grantor  established  an  irrevocable 
trust  (Trust)  for  the  benefit  of  Grantor's  child, 
A.  A's  spouse,  and  A's  issue.  At  the  time 
Trust  was  established,  A  had  two  children,  B 
and  C.  A  corporate  fiduciary  was  designated 
as  trustee.  Under  the  terms  of  Trust,  the 
trustee  has  the  discretion  to  distribute  all  or 
part  of  the  trust  income  to  one  or  more  of  the 
group  consisting  of  A,  A's  spouse  or  A's 
issue.  The  trustee  is  also  authorized  to 
distribute  all  or  part  of  the  trust  principal  to 
one  or  more  trusts  for  the  benefit  of  A,  A's 
spouse,  or  A's  issue  under  terms  specified  by 
the  trustee  in  the  trustee's  discretion.  Any 
trust  established  under  Trust,  however,  must 
terminate  21  years  after  the  death  of  the  last 
child  of  A  to  die  who  was  alive  at  the  time 
Trust  was  executed.  Trust  will  terminate  on 
the  death  of  i4,  at  which  time  the  remaining 
principal  will  be  distributed  to  A's  issue,  per 
stirpes.  In  2002,  the  trustee  distributes  part 
of  Trust's  principal  to  a  new  trust  for  the 
benefit  of  B  and  C  and  their  issue.  The  new 
trust  will  terminate  21  years  after  the  death 
of  the  survivor  of  B  and  C,  at  which  time  the 
trust  principal  will  be  distributed  to  the  issue 
of  B  and  C,  per  stirpes.  The  terms  of  the 
governing  instrument  of  Trust  authorize  the 
trustee  to  make  the  distribution  to  a  new  trust 
without  the  consent  or  approval  of  any 
beneficiary  or  court.  In  addition,  the  terms  of 
the  governing  instrument  of  the  new  trust  do 
not  extend  the  time  for  vesting  of  any 
beneficial  interest  in  a  manner  that  may 
postpone  or  suspend  the  vesting,  absolute 
ownership  or  power  of  alienation  of  an 
interest  in  property  for  a  period,  measured 
from  the  date  of  creation  of  Trust,  extending 


beyond  any  life  in  being  at  the  date  of 
creation  of  Trust  plus  a  period  of  21  years, 
plus  if  necessary,  a  reasonable  period  of 
gestation.  Therefore,  neither  Trust  nor  the 
new  trust  will  be  subject  to  the  provisions  of 
chapter  13  of  the  Internal  Revenue  Code. 

Example  2.  Trustee's  power  to  distribute 
principal  pursuant  to  state  statute.  In  1980, 
Grantor  established  an  irrevocable  trust 
(Trust)  for  the  benefit  of  Grantor's  child,  A. 
A's  spouse,  and  A's  issue.  At  the  time  Trust 
was  established,  A  had  two  children,  B  and 
C.  A  corporate  fiduciary  was  designated  as 
trustee.  Under  the  terras  of  Trust,  the  trustee 
has  the  discretion  to  distribute  all  or  part  of 
the  trust  income  or  principal  to  one  or  more 
of  the  group  consisting  of  A,  A's  spouse  or 
A's  issue.  Trust  will  terminate  on  the  death 
of  A,  at  which  time,  the  trust  principal  will 
be  distributed  to  A's  issue,  per  stirpes.  Under 
a  state  statute  enacted  after  1980  that  is 
applicable  to  Trust,  a  trustee  who  has  the 
absolute  discretion  under  the  terms  of  a 
testamentary  instrument  or  irrevocable  inter 
vivos  trust  agreement  to  invade  the  principal 
of  a  trust  for  the  benefit  of  the  income 
beneficiaries  of  the  trust,  may  exercise  the 
discretion  by  appointing  so  much  or  all  of  the 
principal  of  the  trust  in  favor  of  a  trustee  of 
a  trust  under  an  instrument  other  than  that 
under  which  the  power  to  invade  is  created, 
or  under  the  same  instrument.  The  trustee 
may  take  the  action  either  with  consent  of  all 
the  persons  interested  in  the  trust  but 
without  prior  court  approval,  or  with  court 
approval,  upon  notice  to  all  of  the  parties. 
The  exercise  of  the  discretion,  however,  must 
not  reduce  any  fixed  income  interest  of  any 
income  beneficiary  of  the  trust  and  must  be 
in  favor  of  the  beneficiaries  of  the  trust. 
Under  state  law  prior  to  the  enactment  of  the 
state  statute,  the  trustee  did  not  have  the 
authority  to  make  distributions  in  trust.  In 
2002,  the  trustee  distributes  one-half  of 
Trust's  principal  to  a  new  trust  that  provides 
for  the  payment  of  trust  income  to  A  for  life 
and  further  provides  that,  at  A's  death,  one- 
half  of  the  trust  remainder  will  pass  to  B  or 
B's  issue  and  one-half  of  the  trust  will  pass 
to  C  or  Cs  issue.  Because  the  state  statute 
was  enacted  after  Trust  was  created  and 
requires  the  consent  of  all  of  the  parties,  the 
transaction  constitutes  a  modification  of 
Trust.  However,  the  modification  does  not 
shift  any  beneficial  interest  in  Trust  to  a 
beneficiary  or  beneficiaries  who  occupy  a 
lower  generation  than  the  person  or  persons 
who  held  the  beneficial  interest  prior  to  the 
modification.  In  addition,  the  modification 
does  not  extend  the  time  for  vesting  of  any 
beneficial  interest  in  Trust  beyond  the  period 
provided  for  in  the  original  trust.  The  new 
trust  will  terminate  at  the  same  date  provided 
under  Trust.  Therefore,  neither  Trust  nor  the 
new  trust  will  be  subject  to  the  provisions  of 
chapter  13  of  the  Internal  Revenue  Code. 

Example  3.  Construction  of  an  ambiguous 
term  in  the  instrument.  In  1980.  Grantor 
established  an  irrevocable  trust  for  the 
benefit  of  Grantor's  children,  A  and  B,  and 
their  issue.  The  trust  is  to  terminate  on  the 
death  of  the  last  to  die  of  A  and  B.  at  which 
time  the  principal  is  to  be  distributed  to  their 
issue.  However,  the  provision  governing  the 
termination  of  the  trust  is  ambiguous 
regarding  whether  the  trust  principal  is  to  be 


distributed  per  stirpes,  only  to  the  children 
of  A  and  B,  or  per  capita  among  the  children, 
grandchildren,  and  more  remote  issue  of  A 
and  B.  In  2002,  the  trustee  files  a 
construction  suit  with  the  appropriate  local 
court  to  resolve  the  ambiguity.  The  court 
issues  an  order  construing  the  instrument  to 
provide  for  per  capita  distributions  to  the 
children,  grandchildren,  and  more  remote 
issue  of  A  and  B  living  at  the  time  the  trust 
terminates.  The  court's  construction  resolves 
a  bona  fide  issue  regarding  the  proper 
interpretation  of  the  instrument  and  is 
consistent  with  applicable  state  law  as  it 
would  be  interpreted  by  the  highest  court  of 
the  state.  Therefore,  the  trust  will  not  be 
subject  to  the  provisions  of  chapter  13  of  the 
Internal  Revenue  Code. 

Example  4.  Change  in  trust  situs.  In  1980. 
Grantor,  who  was  domiciled  in  State  X, 
executed  an  irrevocable  trust  for  the  benefit 
of  Grantor's  issue,  naming  a  State  X  banlt  as 
trustee.  Under  the  terms  of  the  trust,  the  trust 
is  to  terminate,  in  all  events,  no  later  than  21 
years  after  the  death  of  the  last  to  die  of 
certain  designated  individuals  living  at  the 
time  the  trust  was  executed.  The  provisions 
of  the  trust  do  not  specify  that  any  particular 
state  law  is  to  govern  the  administration  and 
construction  of  the  trust.  In  State  X,  the 
common  law  rule  against  perpetuities  applies 
to  trusts.  In  2002,  a  State  ybank  is  named 
as  sole  trustee.  The  effect  of  changing  trustees 
is  that  the  situs  of  the  trust  changes  to  Stale 
Y,  and  the  laws  of  State  V  govern  the 
administration  and  construction  of  the  trust. 
State  Y  law  contains  no  rule  against 
perpetuities.  In  this  case,  however,  in  view 
of  the  terms  of  the  trust  instrument,  the  trust 
will  terminate  at  the  same  time  before  and 
after  the  change  in  situs.  Accordingly,  the 
change  in  situs  does  not  shift  any  beneficial 
interest  in  the  trust  to  a  beneficiary  who 
occupies  a  lower  generation  (as  defined  in 
section  2651)  than  the  person  or  persons  who 
held  the  beneficial  interest  prior  to  the 
transfer.  Furthermore,  the  chamge  in  situs 
does  not  extend  the  time  for  vesting  of  any 
beneficial  interest  in  the  trust  beyond  that 
provided  for  in  the  original  trust.  Therefore, 
the  trust  will  not  be  subject  to  the  provisions 
of  chapter  13  of  the  Internal  Revenue  Code. 
If.  in  this  example,  as  a  result  of  the  change 
in  situs.  State  y  law  governed  such  that  the 
time  for  vesting  was  extended  beyond  the 
period  prescribed  under  the  terms  of  the 
original  trust  instrument,  the  trust  would  not 
retain  exempt  status. 

Example  5.  Division  of  a  trust.  In  1980, 
Grantor  established  an  irrevocable  trust  for 
the  benefit  of  his  two  children,  A  and  B.  and 
their  issue.  Under  the  terms  of  the  trust,  the 
trustee  has  the  discretion  to  distribute 
income  and  principal  to  A,  B,  and  their  issue 
in  such  amounts  as  the  trustee  deems 
appropriate.  On  the  death  of  the  last  to  die 
of  A  and  B.  the  trust  principal  is  to  be 
distributed  to  the  living  issue  of  A  and  B.  per 
stirpes.  In  2002.  the  appropriate  local  court 
approved  the  division  of  the  trust  into  two 
equal  trusts,  one  for  the  benefit  of  A  and  A's 
issue  and  one  for  the  benefit  of  B  and  B's 
issue.  The  trust  for  A  and  A's  issue  provides 
that  the  trustee  has  the  discretion  to 
distribute  trust  income  and  principal  to  .4 
and  A's  issue  in  such  amounts  as  the  trustee 
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deems  appropriate.  On  .-As  death,  the  trust 
principal  is  to  be  distributed  equally  to  As 
issue,  per  stirpes.  If  A  dies  with  no  living 
descendants,  the  principal  will  be  added  to 
the  trust  for  B  and  B's  issue.  The  trust  for  B 
and  B's  issue  is  identical  (except  for  the 
benefic  iaries).  and  terminates  at  B's  death  at 
which  time  the  trust  principal  is  to  be 
distributed  equally  to  B'sO  issue,  per  stirpes. 
If  B  dies  with  no  living  descendants, 
principal  will  be  added  to  the  trust  for  .'\  and 
.A  .s  issue  The  division  of  the  trust  into  two 
trusts  does  not  shift  any  benefu:ial  interest  in 
the  trust  to  a  beneficiary  who  occupies  a 
lower  generation  !as  defined  in  section  2651) 
than  the  person  or  persons  who  held  the 
beneficial  interest  prior  to  the  division   In 
addition,  the  division  does  not  extend  the 
time  for  vesting  of  any  beneficial  interest  m 
the  trust  beyond  the  period  provided  for  m 
the  original  trust  Therefore,  the  two 
partitioned  trusts  resulting  from  the  division 
will  not  be  subiect  to  the  provisions  of 
chapter  13  of  the  Internal  Revenue  Code. 

Example  6  Mt^rger  of  two  trusts  In  1980. 
Grantor  established  an  irrevocable  trust  for 
Grantor's  child  and  the  child's  issue.  In  1983, 
Grantor's  spouse  also  established  a  separate 
irrevocable  trust  for  the  benefit  of  the  same 
child  and  issue.  The  terms  of  the  spouse's 
trust  and  Grantor's  trust  are  identic  al.  In 
2002.  the  appropriate  local  court  approved 
the  merger  of  the  two  trusts  into  one  trust  to 
save  administrative  costs  and  enhance  the 
management  of  the  invstments.  The  merger 
of  the  two  trusts  does  not  shift  anv  beneficial 
interest  m  the  trust  to  a  beneficiary  who 
occupies  a  lower  generation  las  defined  in 
section  2651)  than  'he  person  or  persons  who 
held  the  beneficial  interest  prior  to  the 
merger  In  addition,  the  merger  does  not 
extend  the  time  for  vesting  of  any  beneficial 
interest  in  the  trust  beyond  the  period 
provided  for  in  the  original  trust  Therefore, 
the  trust  that  resulted  from  the  merger  will 
not  be  subjec  t  to  the  provisions  of  chapter  13 
of  the  Internal  Revenue  Code, 

Example  7  Modification  that  does  not  shift 
an  interest  to  a  lower  generation  In  1980. 
Grantor  established  an  irrevocable  trust  for 
the  benefit  of  Grantor's  grandchildren,  A.  B. 
and  C  The  trust  provides  that  income  is  to 
be  paid  to  A.  B.  and  C.  in  equal  shares  for 
life.  The  trust  further  provicies  that,  upon  the 
death  of  the  first  grandchild  to  die.  one-third 
of  the  principal  is  to  be  distributed  to  that 
grandchild's  issue,  per  stirpes.  Upon  the 
death  of  the  second  grandchild  to  die.  one- 
half  of  the  remaining  trust  principal  is  to  be 
distributed  to  that  grandchild's  issue,  per 
stirpes,  and  upon  the  death  of  the  last 
grandchild  to  die.  the  remaining  principal  is 
to  be  distributed  to  that  grandchild's  issue, 
per  stirpes.  In  2002.  A  became  disabled 
Subsequently,  the  trustee,  with  the  consent  of 
Sand  C.  petitioned  the  appropriate  local 
court  and  the  court  approved  a  modificatiim 
of  the  trust  that  increased  As  share  of  trust 
income  The  modification  does  not  shift  a 
beneficial  interest  to  a  lower  generation 
beneficiary  because  the  modification  does 
not  increase  the  amount  of  a  GST  transfer 
under  the  original  tmst  or  create  the 
possibility  that  new  GST  transfers  not 
contemplated  in  the  original  trust  may  be 
made.  In  this  case,  the  modification  will 


inc  riMse  the  amount  payable  to  A  who  is  a 
member  of  the  same  generation  as  B  and  C. 


In  addition,  the  modification  does  not  extend 
the  time  for  vesting  of  any  beneficial  interest 
in  the  trust  beyond  the  period  provided  for 
in  the  original  trust  Therefore,  the  trust  as 
modified  will  not  be  subjec:t  to  the  provisions 
of  chapter  1 3  of  the  Internal  Revenue  Code 
However,  the  modification  increasing  As 
share  of  trust  income  is  a  transfer  by  B  and 
Cto  A  for  Federal  gift  tax  purposes. 

Example  H  (inversion  of  income  interest 
into  unitrust  interest  In  1980.  Grantor 
established  an  irrevocable  trust  under  the 
terms  of  whii:h  trust  income  is  payable  to  A 
for  life  and,  upon  As  death,  the  remainder 
is  to  pass  to  As  issue,  per  stirpes  In  2002. 
the  appropriate  local  court  approves  a 
modific:ation  to  the  trust  that  converts  ■4's 
income  interest  into  the  right  to  receive  the 
greater  of  the  entire  income  of  the  trust  or  a 
fixed  percentage  of  the  trust  assets  valued 
annually  (unitrust  interest)  to  be  paid  eac  h 
year  to  A  for  life.  The  modification  does  not 
result  in  a  shift  m  beneficial  interest  to  a 
beneficiary  who  occupies  a  lower  generation 
(as  defined  in  section  2651)  than  the  person 
or  persons  who  held  the  beneficial  interest 
prior  to  the  modification.  In  this  case,  the 
modific  ation  i  an  only  operate  to  increase  the 
amount  distributable  to  A  and  decrease  the 
amount  distributable  to  A's  issue   In 
addition,  the  modification  does  not  extend 
the  time  for  vesting  of  any  beneficial  interest 
in  the  trust  beyond  the  period  provided  for 
in  the  original  trust.  Therefore,  the  trust  will 
not  be  sub|ect  to  the  provisions  of  chapter  13 
of  the  Internal  Revenue  Code. 

Example  9  Allocation  of  capital  gam  to 
income  In  1980.  Grantor  established  an 
irrevocable  trust  under  the  terms  of  which 
trust  income  is  payable  to  Grantor's  child.  A, 
for  life,  and  upon  .-^'s  death,  the  remainder 
is  to  pass  to  the  As  issue,  per  stirpes.  Under 
applicable  state  law.  unless  the  governing 
instrument  provicies  otherwise,  capital  gain 
IS  allocated  to  principal.  In  2002,  the  trust  is 
modified  to  allow  the  trustee  to  allocate 
c  apital  gain  to  the  income.  The  modification 
does  not  shift  any  beneficial  interest  in  the 
trust  to  a  beneficiary  who  occupies  a  lower 
generation  (as  defined  in  section  2651)  than 
the  person  or  persons  who  held  the  beneficial 
interest  prior  to  the  modification.  In  this 
case,  the  modification  can  only  have  the 
effect  of  increasing  the  amount  distributable 
to  A.  and  decreasing  the  amount  distributable 
to  As  issue.  In  addition,  the  modification 
does  not  extend  the  time  for  vesting  of  any 
beneficial  interest  in  the  trust  beyond  the 
period  provided  for  in  the  original  trust. 
Therefore,  the  trust  will  not  be  subject  to  the 
provisions  of  c:hapter  13  of  the  Internal 
Revenue  Code, 

Example  W  Administrative  change  to 
terms  of  a  trust  In  1980.  Grantor  executed  an 
irrevocable  trust  for  the  benefit  of  Grantor's 
issue,  naming  a  bank  and  five  other 
individuals  as  trustees  In  2002,  the 
rippropriate  local  court  approves  a 
modification  of  the  trust  that  decreases  the 
luimber  of  trustees  which  results  in  lower 
administrative  costs.  The  modification 
pertains  to  the  administration  of  the  trust  and 
does  not  shift  a  beneficial  interest  in  the  trust 
to  any  benefic:iary  who  occupies  a  lower 


generation  (as  defined  in  section  2651)  than 
the  person  or  persons  who  held  the  beneficial 
interest  prior  to  the  modification.  In  addition, 
the  modification  does  not  extend  the  time  for 
vesting  of  any  beneficial  interest  in  the  trust 
beyond  the  period  provided  for  in  the 
original  trust.  Therefore,  the  trust  will  not  be 
subject  to  the  provisions  of  chapter  13  of  the 
internal  Revenue  Code. 


(ii)  Effective  date.  The  rules  in  this 
paragraph  (b)(4)  are  applicable  on  and 
after  December  20,  2000. 

***** 

(c)  *   *    *  The  last  four  sentences  in 
paragraph  (b)(l)(i)  of  this  section  are 
applicable  on  cUid  after  November  18, 
1999. 

Robert  E,  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 

.Approved:  December  7.  2000. 
Jonathan  Tahsman, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  00-31757  Filed  12-19-00;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  thd  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  intemationai  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that 
certain  prior  entries  in  32  CFR  part  706 
are  no  longer  applicable  or  that 
administrative  corrections  are  required. 
The  intended  effect  of  this  rule  is  to 
warn  mariners  in  waters  where  72 
COLREGS  apply. 

EFFECTIVE  DATE:  December  20.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gregg  A.  Cervi.  JAGC.  U.S. 
Navy.  Deputy  Assistant  Judge  Advocate 
General  (AdmireJty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General. 
(Code  11).  1322  Patterson  Avenue  SE., 
Suite  3000.  Washington  Navy  Yard,  DC 
20374-5066.  Telephone  number:  (202) 
685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 


Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  imder  authority 
delegated  by  the  Secretary  of  the  Navy, 
had  certified  that  certain  vessels  are 
vessels  of  the  Navy  which,  due  to  their 
special  construction  and  purpose,  could 
not  fully  comply  with  certain  specific 
provisions  of  72  COLREGS  without 
interfering  with  their  special  function  as 
naval  vessels.  The  Deputy  Assistant 
Judge  Advocate  General  of  the  Navy 
(Admiralty  and  Maritime  Law)  also  had 
certified  that  the  lights  involved  were 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements.  The  Deputy  Assistant 
Judge  Advocate  General  of  the  Navy 
(Admiralty  and  Maritime  Law)  has  now 
determined  that  previous  entries  for 
certain  of  these  vessels  require 
administrative  correction,  or  no  longer 
apply  based  on  removal  of  the  vessel 
from  navigation  or  alterations  resulting 
in  compliance  with  the  provisions  of  72 
COLREGS. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  because  it  is 
based  on  administrative  corrections, 
alterations  resulting  in  compliance  with 
the  72  COLREGS,  or  removal  of  vessels 
from  navigation. 

List  of  Subiects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water). 
Vessels. 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Section  706.2  is  amended: 
a.  In  Table  One  by: 

i.  Removing  the  entries  for  the 
following  vessels: 
AALC  JEFF  (B) 

USS  OLIVER  HAZARD  PERRY 
USS  WADSWORTH 
USS  DUNCAN 
USS  CLIFTON  SPRAGUE 
USS  ANTRIM 
USS  FLATLEY 
USS  FAHRION 
USS  LEWIS  B.  PULLER 
USS  JACK  WILLL\MS 
USS  COPELAND 
USS  GALLERY 
USSMAHLON  S.  TISDALE 
USSREID 
USS  STARK 
USS  AUBREY  nTCH 


USS  GUADALCANAL 

USS  GUAM 

USS  NEW  ORLEANS 

USS  IMPLICIT 

USS  CONQUEST 

USS  GALLANT 

USS  PLEDGE 

USS  TACOMA 

USS  WELCH 

USS  GATO 

USS  WHALE 

USS  TAUTOG 

USS  GRAYLING 

USS  POGY 

USS  ASPRO 

USS  SUNHSH 

USS  PARGO 

USS  PUFFER 

USS  SANDLANCE 

USS  GURNARD 

USS  HAMMERHEAD 

USS  HAWKBILL 

USS  BERGALL 

USS  SPADEFISH 

USS  SEAHORSE 

USS  FINBACK 

USS  NARWHAL 

USS  PINTADO 

USS  FLYING  nSH 

USS  TREPANG 

USS  BLUEHSH 

USS  BILLFISH 

USS  DRUM 

USS  ARCHERFISH 

USS  WILLL\M  H  BATES 

USS  BATFISH 

USS  TUNNY 

USS  CA VALLA 

USS  RICHARD  B  RUSSELL 

USS  OMAHA 

USS  CINCINNATI 

USS  GROTON 

USS  BIRMINGHAM 

USS  NEW  YORK  CITY 

USS  INDL\NAPOLIS 

USS  PHOEND( 

USS  BOSTON 

USS  BALTIMORE 

USS  ATLANTA 

USS  DANIEL  WEBSTER 

USS  STONEWALL  JACKSON 

USS  SIMON  BOLI\'AR 

USS  JAMES  K.  POLK 

USS  MARL\NO  G  VALLEJO 

ii.  Amending  the  entry  for  USS 
INCHON  by  revising  "LPH  12"  to  read 
"MCS  12"  and  adding  it  immediately 
preceding  the  entry  for  NR-1 ;  and 

iii.  Amending  the  entry  for  USS 
KAMEHAMEHA  by  revising  "SSBN 
642"  to  read  "SSN  642"  and  adding  it 
immediately  preceding  the  entry  for 
USS  MENDEL  RIVERS. 

b.  In  Table  Two  by: 

i.  Removing  the  entries  for  the 
following  vessels: 
AALC  JEFF  (B) 
USS  FORRESTAL 


USS  SARATOGA 

USS  INDEPENDENCE 

USS  AMERICA 

USS  GUADALCANAL 

USS  GUAM 

USS  NEW  ORLEANS 

ii.  Removing  and  reserving  footnote  1; 
and 

iii.  Amending  the  entry  for  USS 
INCHON  by  revising  "LPH  12"  to  read 
"MCS  12"  and  adding  it  immediately 
preceding  the  entry  for  SLWT  (class). 

c.  In  Table  Three  by: 

i.  Removing  the  entries  for  the 
following  vessels: 
USS  GATO 
USS  WHALE 
USS  TAUTOG 
USS  GRAYUNG 
USS  POGY 
USS  ASPRO 
USS  SUNFISH 
USS  PARGO 
USS  PUFFER 
USS  SANDLANCE 
USS  GURNARD 
USS  HAMMERHEAD 
USS  HAWKBILL 
USS  BERGALL 
USS  SPADEFISH 
USS  SEAHORSE 
USS  HNBACK 
USS  NARWHAL 
USS  PINTADO 
USS  FLYING  FISH 
USS  TREPANG 
USS  BLUEFISH 
USS  BILLFISH 
USS  DRUM 
USS  ARCHERFISH 

USS  willl^lM  h.  bates 

USS  BATFISH 

USS  TUNNY 

USS  CA  VALLA 

USS  RICHARD  B.  RUSSELL 

USS OMAHA 

USS  CINCINNATI 

USS  GROTON 

USS  BIRMINGHAM 

USS  NEW  YORK  CITY 

USS  INDL\NAPOLIS 

USS  PHOENIX 

USS  BOSTON 

USS  BALTIMORE 

USS  ATLANTA 

USS  DANIEL  WEBSTER 

USS  STONEWALL  JACKSON 

USS  SIMON  BOLIVAR 

USS  JAMES  K.  POLK 

USS  MARL\NO  G.  VALLEJO 

YTB-752 

OSHKOSH 

YTB  758 

SAUGUS 

YTB  785 

WAPATO 

NATCHITOCHES 

PALATKA 
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HOl'MA 
YTB  826 

ii.  Amending  the  entry  for  USS 
KAMEHAMEHA  by  revising  'S.SBN 
642"  to  read  "SS-N  642"  and  adding  it 
immediately  preceding  the  entry  for 
USS  PARCHE. 

d.  In  Table  Four  by: 

1.  Amending  paragraph  4  bv  removing 
the  following  entries  from  the  table; 
USS  IMPLICIT 
USS  CONQUEST 
USS  GALLA.Vr 
USS  PLEDGE 

ii  Removing  and  reserving  paragraph 
6: 

iii.  Removing  the  following  entries 
from  paragraph  7: 
USS  OLIVER  HAZARD  PERRY 
USS  WADSWORTH 
USS  DUNCAN 
USS  CLIFTON  SPR.AGUE 
USS  ANTRIM 
USS  FLATLEY 
USS  FAHRION 
USS  LEWIS  B  PULLER 
USS  JACK  WILLIAMS 
USS  COPELAND 
USS  GALLERY 
USS  NL\HLON  S.  TISDALE 
USS  REID 
USS  STARK 
USS  AUBREY  FITCH 

IV  Removing  the  following  entries 
from  paragraph  8 
USS  OLIVER  HAZARD  PERRY 
USS  W.ADSWORTH 
USS  DUNCAN 
USS  CLIFTON  SPR.\GUE 
USS  ANTRIM 
USS  FLATLEY 
USS  FAHRION 
USS  LEWIS  B.  PULLER 
USS  lACK  WILLIAMS 
USS  COPEL\ND 
USS  GALLERY 
USS  MAHLON  S.  TISDALE 
USS  REID 
USS  STARK 
USS  AUBREY  FITCH 

v.  Removing  and  reser\'ing  parayr;iph 
10; 

vi.  Removmg  the  following  entries 
from  paragraph  14; 
YTB  752 
YTB  757 
YTB  758 
YTB  780 
YTB  785 
YTB  788 
YTB  79q 
YTB  801 
'iTB  8 1 1 
YTB  a2h 

vii.  Removing  the  second  entry  tor 
rSS  PORTER  in  paragraph  16;  and 

viii.  Removing  the  entry  for  KING- 
FISHER in  paragraph  18. 


e  In  Table  Five  by; 

i  Removing  the  entries  for  the 
following  vessels; 
USS  SURIBACHI 
USS  MAUNA  KEA 
USS  NITRO 
USS  PYRO 
USS  MARS 
USS  SYLVANIA 
USS  WHITE  PLAINS 
USS  SAN  DIEGO 
USS  DALE 

USS  RICHMOND  K.  TURNER 
USS  BELKNAP 
USS  LONG  BEACH 

USS  bainbridc;e 

USSTRUXTUN 

USS  CALIFORNIA 

USS  SOUTH  CAROLINA 

USS  MISSISSIPPI 

USS  ARKANSAS 

USS  FORRESTAL 

USS  SARATOGA 

USS  INDEPENDENCE 

USS  COMTE  DE  (IRASSE 

USS  MERRILL 

USSCONOLLY 

USS  |OHN  R()I)(;ERS 

USS  LEhTWICH 

USS  HARRY  W  HILL 

USS  INGERSt  )LL 

USS  KIDD 

The  se(;ond  entrv  for  USS  PORTER 

USS  CALL^GHAN 

USS  SCOTT 

USS  CHANDLER 

USS  ELK  RIVER 

USS  GUADALCANAL 

USS  GUAM 

USS  NEW  ORLEANS 

USS  ALAMO 

USS  HERMITAGE 

USS  PENS ACOLA 

USS  FORT  FISHER 

USS  SA(.INAVV 

USS  SPARTANBURG  COUNTY 

USS  FAIRFAX  C:OUNTY 

USS  BRISTOL  COUNTY 

ii.  Amending  the  entrv  for  USS 
INCHON  bv  revising  "LPH  12"  to  read 
"MCS  12"  and  adding  it  immediately 
preceding  the  entry  for  USNS 
KU^MJEA. 

3.  Table  One  of  i?  706. .'J  is  amended  by 
removing  the  following  entries; 
USNS  RANC;E  SENTINEL  (T-AGM-22) 
T-AGS  3,1  C",lass 

USNS  ALBERT  I.  M^'ER  (T-ARC  6) 
ARS  6  Class 
ARS  38  Class 
ASR  7  Class 
ASR  2 1  Class 
ATF  148  Class 
ATS  1  Class 
FF  1037  Class 
USS  GLOVER  (FF  1098) 
FFG  1  Class 
MSO  422  Class 


MSO  508  Class 
PG  92  Class 
SSBN  616  Class 
SSBN  627  Class 
SSBN  640  Class 

Dated:  December  8.  2000. 
|.L.  Roth. 

Commander.  lAGC.  U.S.  Navy.  Fedtral 
Register  Liaison  Officer. 

(FR  Doc.  00-32209  Filed  12-19-00;  8;45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  063-0020a:  FRL-6839-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision,  Pinal 
County  Air  Quality  Control  District  and 
Pinal-Gila  Counties  Air  Quality  Control 
District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Arizona  State  Implementation  Plan 
(SIP).  The  revisions  are  rules  from  the 
Pinal  County  Air  Quality  Control 
District  (PCAQCD).  These  rules  were 
submitted  by  the  State  on  behalf  of  the 
PCAQCD  to  provide  support  for  general 
permitting  requirements  for  stationary 
sources  in  the  PCAQCD. 

This  action  will  clarify  which 
PCAQCD  rules  were  incorporated  into 
the  federally  approved  SIP  on  April  9, 
1996  (61  FR  15717).  This  action  will 
also  remove  inappropriate  PCAQCD  and 
Pinal-Gila  Counties  Air  Quality  Control 
District  (PGCAQCD)  rules  from  the  SIP. 
Thus,  EPA  is  approving  this  action  on 
general  permitting  rules  in  the  Arizona 
SIP  under  provisions  of  the  CAA 
regarding  EPA  action  on  SIP  submittals, 
SIPs  for  national  primary  and  secondary 
ambient  air  quality  standards,  and  plan 
requirements  for  maintenance 
attainment  areas. 

DATES:  This  rule  is  effective  on  February 
20.  2001  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
lanuary  19.  2001.  If  EPA  receives  such 
comment,  it  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  EPA's 
approval  of  this  rule  will  not  take  effect. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Andrew  Steckel 
at  the  Region  IX  mailing  address  listed 
below.  Copies  of  the  rules  and  EPA's 
evaluation  report  are  available  for 


public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Office,  (AIR-4),  Air 
Division,  Enviroiunental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 
Arizona  Department  of  Environmental 
Quality,  3033  North  Central  Avenue, 
Phoenix,  AZ  85012. 
Pinal  County  Air  Quality  Control 
District,  Building  F,  31  North  Pinal 
Street,  (P.  O.  Box  987),  Florence,  AZ 
85232. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office,  (AIR-4), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawrt^home  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1135. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  that  were  previously 
approved  into  the  PCAQCD '  portion  of 
the  Arizona  SIP  are  listed  below  in 
section  III.  The  rules  being  removed 
from  the  SIP  are  PCAQCD  Rules  1-1- 
050,  1-1-055,  1-1-105,  and  3-1-080 
and  PGCAQCD  Rules  7-1-2.2,  7-1-2.4, 
7-1-2.7,  7-2-1.3,  and  7-3-6.1. 
PCAQCD  Rules  3-1-045  and  3-1-100 
are  clarified  as  not  being  in  the  SIP, 
because  they  did  not  have  a  valid  SIP 
submittal. 

II.  Background 

On  August  16,  1994,  May  31,  1995, 
and  November  27,  1995,  ADEQ 
submitted  or  resubmitted  to  EPA  on 
behalf  of  PCAQCD  various  rules  relating 
to  general  permitting  and  PSD 
requirements.  Part  of  these  rules  were 
approved  in  a  Federal  Register  (FR) 
document  by  EPA  for  incorporation  into 
the  PCAQCD  portion  of  the  Arizona  SIP 
on  April  9,  1996  (61  FR  15717).  Part  of 
the  approved  rules  were  submitted  at 
earlier  dates,  but  EPA  can  act  only  on 
the  latest  submittal  date,  November  27, 
1995.  The  adoption  date  for  all  rules 
was  incorrectly  designated  as  October 
12, 1995,  because  many  of  the 
individual  rules  had  earlier  adoption 


'  The  Gila  County  Board  of  Supervisors  dissolved 
the  PGCAQCD  on  the  part  of  Gila  County  on  April 
4.  1988.  The  Pinal  County  Board  of  Supervisors 
dissolved  the  PGCAQCD  on  the  part  of  Pinal 
County  on  November  23,  1992.  The  existing 
KiCAQCD  SIP  rules  remain  in  the  SIP  applying  to 
Pinal  County  and  Gila  County  until  rescinded, 
removed,  or  replaced  by  EPA  action  with  respect  to 
each  county. 


dates.  Only  approved  chapters  and 
articles  were  listed  in  the  FR  document, 
but  this  did  not  clarify  which  individual 
rules  were  approved.  This  present 
action  will  clarify  and  correct  the 
deficiencies  in  the  previous  FR 
document  of  April  9,  1996. 

m.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
rule  submittal,  EPA  must  evaluate  the 
rules  for  consistency  with  the 
requirements  of  the  CAA,  EPA 
regulations,  as  found  in  section  110  of 
the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans),  and  EPA  policy. 
The  statutory  requirements  for 
nonattainment  area  permitting  are  found 
in  Title  I  of  the  CAA.  EPA  must  also 
ensure  that  rules  are  enforceable, 
appropriate  for  the  SIP,  and  strengthen 
or  maintain  the  SEP's  control  strategy. 

EPA  is  clarifying  that  the  individual 
rules  approved  on  April  9,  1996  (61  FR 
15717)  along  with  their  respective 
individual  adoption  dates,  are  as 
follows: 

•  PCAQCD  Rules  1-1-020,  1-1-030, 
1-1-040,  [1-1-050],  1-1-060,  1-1-070, 
1-1-080,  1-1-100,  1-2-110. 2-1-010, 
2-1-020,  2-1-030,  2-1-040,  2-1-050, 
2-1-060,  2-1-070,  2-2-080,  2-2-090, 
2-3-100,  2-3-110,  2-4-120, 2-4-130, 
2-4-140,  2^-150,  2-5-170,  2-5-210, 
2-6-220,  2-7-230,  2-7-240,  2-7-250, 
2-7-260, 2-7-270,  3-1-020,  3-1-132, 
adopted  on  June  29,  1993. 

•  PCAQCD  Rules  1-1-090,  1-2-120, 
3-1-010,  3-1-030,  3-1-055,  3-1-065, 
3-1-070, 3-1-082,  3-1-085.  3-1-087, 
3-1-090, 3-1-102,  3-1-105,  3-1-110, 
3-1-120,  3-1-140,  3-1-150. 3-1-160, 
3-1-170,  3-1-173,  3-1-175,  3-1-177, 
3-2-180,  3-2-185,  3-2-195,  3-2-190, 
3-3-200, 3-3-203,  3-3-205,  3-3-260. 
3-3-270,  3-3-275,  3-3-280,  adopted  on 
November  3,  1993. 

•  PCAQCD  Rules  1-1-010,  [1-1-055], 
1-1-106,  2-5-180,  2-5-190, 2-5-200, 
3-1-042,  3-1-060.  [3-1-080],  3-1-081, 
3-1-083, 3-1-084, 3-1-089, 3-1-103. 
3-1-107, 3-1-109,  3-3-210,  3-3-250, 
adopted  on  February  22,  1995. 

•  PCAQCD  Rules  [1-1-105],  1-3-130, 
1-3-140,  2-5-160,  3-1-040,  3-1-050, 
adopted  on  October  12,  1995. 

The  four  rules  below  were 
erroneously  approved  by  EPA  as  part  of 
the  previously  approved  Chapter  1, 
Article  1  (1-1-xxx  series  rules)  and 
Chapter  3,  Article  1  (3-1-xxx  series 
rules).  EPA  is  removing  the  four  rules 
below  from  the  PCAQCD  portion  of  the 
Arizona  SEP  under  section  110{k)(6)  as 
inconsistent  with  the  requirements  of 
section  110(a)  and  part  D  of  the  CAA. 
The  four  rules  are  not  appropriate  for 


inclusion  in  the  SEP  for  the  reasons 
given  below.  Removal  of  these  four  rules 
from  the  SIP  will  have  no  effect  on 
emissions  to  the  ambient  air: 

•  PCAQCD  Rule  1-1-050. 
Authorization  to  Accept  Funds  or 
Grants,  relates  to  management  of  local 
funds. 

•  PCAQCD  Rule  1-1-055, 
Authorization  to  Collect  Funds  or  Fees, 
relates  to  management  of  local  funds 
and  fees. 

•  PCAQCD  Rule  1-1-105.  SIP  List,  is 
a  non-regulatory  rule. 

•  PCAQCD  Rule  3-1-080.  Appeals  to 
the  Hearing  Board,  relates  to  procedures 
for  the  local  hearing  board. 

The  two  rules  below  were  apparently 
approved  by  EPA  as  part  of  the 
previously  approved  Chapter  3,  Article 
1  (3-1-xxx  series  rules).  However. 
PCAQCD  specifically  excluded  these 
rules  from  the  November  27.  1995 
submittal.  Therefore.  EPA  is  clarifying 
that  these  two  rules  are  not  approved 
into  the  SIP  and  have  never  been  in  the 
SIP.  because  there  is  not  a  valid  SIP 
submittal: 

•  PCAQCD  Rule  3-1-045.  Transition 
from  Installation  and  Operating  Permit 
Program. 

•  PCAQCD  Rule  3-1-100.  Permit 
Posting. 

Certain  of  the  rules  from  the  now- 
defunct  PGCAQCD  are  determined  by 
EPA  to  have  been  erroneously  approved, 
because  they  are  not  appropriate  for 
inclusion  in  the  SEP.  EPA  is  removing 
the  following  rules  from  the  PGCAQCD 
portion  of  the  Arizona  SIP  under  section 
110(k)(6)  as  inconsistent  with  the 
requirements  of  section  110(a)  and  part 
D  of  the  CAA.  A  consequence  of  this 
action  is  that  these  rules  are  also 
removed  from  the  PCAQCD  portion  of 
the  Arizona  SIP.  The  rules  are  not 
appropriate  for  inclusion  in  the  SIP  for 
the  reasons  given  below.  Removal  of 
these  rules  from  the  SIP  will  have  no 
effect  on  emissions  to  the  ambient  air: 

•  PGCAQCD  Rule  7-1-2.2.  Permit 
Unit  Description  and  Fees,  relates  to 
assessment  of  local  fees. 

•  PGCAQCD  Rule  7-1-2.4,  Appeals 
to  Hearing  Board,  relates  to  procedures 
for  the  local  hearing  board. 

•  PGCAQCD  Rule  7-1-2.7, 
Enforcement,  relates  to  lacal 
enforcement  of  Arizona  statutes. 

•  PGCAQCD  Rule  7-2-1.3.  Non- 
Methane  Hydrocarbons,  relates  to  a 
district  non-methane  hydrocarbon 
standard  that  does  not  have  an 
equivalent  in  the  NAAQS.  This  is 
consistent  with  the  CAA,  because  there 
is  no  effect  on  attainment  or  any  other 
applicable  requirement  of  the  CAA. 

•  PGCAQCD  Rule  7-3-6.1 .  Policy  and 
Legal  Authority,  relates  to  local 
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authoriU-  of  the  PGCAQCD  and  the  local 
hearing  board  as  authorized  by  Arizona 
statutes. 

EPA  approved  into  the  SIP  from  the 
submittal  of  August  15.  1994  the 
following  two  rules,  which  are  replaced 
by  revised  versions  cited  above; 

•  PCAQCD  Rule  3-1-084.  adopted  on 
August  11.  1994 

•  PCAQCD  Rule  3-1-107.  adopted  on 
November  3.  1993 

EP.^  is  publishing  this  direct  final 
approval  without  prior  proposal  because 
the  Agencv  views  this  SIP  revision  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication. 
EPA  IS  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed  This  direct  final 
approval  will  be  effective  February  20. 
2001  without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
fanuan.'  19.  2001 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
direct  final  approval  will  be  effective  on 
February  20.  2001 

rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  'significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104^) 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 


specified  bv  Executive  Order  13084  (63 
FR  27655,  May  10.  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SEP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary- 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
Generals  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  US  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 


States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February,  20, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Permitting, 
Reporting  and  recordkeeping 
requirements. 

Dated:  )uly  13.  2000. 
Felicia  Marcus, 

Regional  Administrator.  Region  IX. 

Part  52.  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  D — Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraph  (c)(18)(iv)(B),  revising 
paragraph  (c)(84)(i)(A),  and  adding 
paragraphs  (c)(84)(i)(B),  (c)(84)(i)(C), 
and  (c)(84)(i)(D)  to  read  as  follows: 

§  52.1 20    Identification  of  plan. 

***** 

(c)  *   *   * 

(18)  *    *   * 

(iv)  *    *   * 

(B)  Previously  approved  on  November 
15,  1978  and  now  deleted  without 
replacement  Rules  7-1-2.2.  7-1-2.4.  7- 
1-2.7,  7-2-1.3,  and  7-3-6.1. 

***** 

(B4)  *    *    * 

(i)  *   *   * 

(A)  Rules  1-1-020.  1-1-030.  1-1-040. 
1-1-060,  1-1-070,  1-1-080,  1-1-100, 
1-2-110,  2-1-010,  2-1-020,  2-1-030, 
2-1-040, 2-1-050, 2-1-060,  2-1-070, 
2-2-080.  2-2-090,  2-3-100.  2-.3-110, 
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2-4-120,  2-4-130,  2-4-140,  2-4-150, 
2-5-170,  2-5-210,  2-6-220,  2-7-230, 
2-7-240.  2-7-250,  2-7-260,  2-7-270, 
3-1-020,  3-1-132,  adopted  on  June  29, 
1993. 

(B)  Rules  1-1-090,  1-2-120,  3-1-010, 
3-1-030,  3-1-055,  3-1-065,  3-1-070, 
3-1-082,  3-1-085,  3-1-087,  3-1-090. 
3-1-102,  3-1-105.  3-1-110,  3-1-120, 
3-1-140.  3-1-150,  3-1-160.  3-1-170, 
3-1-173,  3-1-175,  3-1-177,  3-2-180, 
3-2-185,  3-2-190,  3-2-195,  3-3-200, 
3-3-203,  3-3-205,  3-3-260,  3-3-270, 
3-3-275.  3-3-280,  adopted  on 
November  3.  1993. 

(C)  Rules  1-1-010,  1-1-106,  2-5-190, 
2-5-200,  3-1-042,  3-1-060,  3-1-081, 
3-1-083,  3-1-084.  3-1-089,  3-1-103, 
3-1-107,  3-1-109,  3-3-210,  3-3-250, 
adopted  on  February  22,  1995. 

(D)  Rules  1-3-130. 1-3-140,  2-5-160. 
2-5-180,  3-1-040,  3-1-050,  adopted  on 
October  12,  1995. 
***** 

[FR  Doc.  00-31465  Filed  12-19-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
rrX-121-1^450a;  FRL-69ia-«] 

Approval  and  Promulgation  of 
Implementation  Plana;  Texaa;  Control 
of  Emiaaiona  of  Volatile  Organic 
Compounda  from  Batch  Proceaaea, 
Induatrial  Waatewater  and  Service 
Statlona 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  Texas 
State  Implementation  Plan  (SIP).  The 
revisions  incorporate  regulations  to 
control  Volatile  Organic  Compoimd 
(VOC)  emissions  from  batch  processes, 
industrial  wastewater,  and  during  the 
filling  of  underground  storage  tanks  at 
gasoline  service  stations.  The  intended 
effect  is  to  approve  the  regulations  into 
the  Texas  SIP.  This  action  is  being  taken 
in  accordance  with  the  Federal  Clean 
Air  Act  (Act). 

DATES:  This  rule  is  effective  on  February 
20,  2001  without  further  notice,  unless 
EPA  receives  adverse  conniment  by 
January  19,  2001.  If  EPA  receives  such 
adverse  comment,  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  the  rule 
will  not  take  effect. 

ADDRESSES:  Written  conmients  on  this 
action  should  be  addressed  to  Mr. 


Thomas  Diggs,  Chief,  Air  Planning 
Section  (6PD-L),  at  the  EPA  Region  6 
Office  listed  below. 

Copies  of  the  documents  relevant  to 
this  action,  including  the  Technical 
Support  Document  (TSD),  are  available 
for  public  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  two  working  days  in 
advance. 

Environmental  Protection  Agency. 
Region  6,  Air  Planning  Section  (6PD-L), 
Multimedia  Planning  and  Permitting 
Division,  Region  6,  Dallas,  1445  Ross 
Avenue,  Texas  75202-2733,  telephone: 
(214) 665-7214. 

Texas  Natural  Resource  Conservation 
Commission,  12100  Park  35  Circle, 
Austin.  Texas  78711-3087. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Guy  R.  Donaldson,  Air  Planning  Section 
(6PD-L),  Multimedia  Planning  and 
Permitting  Division,  Environmental 
Protection  Agency,  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone:  (214)  665-7242. 
SUPPLEMENTARY  INFORMATION: 
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Throughout  this  document  "we," 
"us,"  and  "our"  means  EPA.  Please  note 
that  if  we  receive  adverse  comment(s) 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  is 
independent  of  the  remainder  of  the 
rule,  we  may  adopt  as  final  those 
provisions  of  the  rule  that  are  not  the 
subject  of  adverse  comment. 

1.  What  Action  Is  EPA  Taking? 

We  are  approving  three  provisions  as 
part  of  the  Texas  State  Implementation 
Plan.  We  believe  these  revisions  will 
help  Texas  meet  certain  requirements  of 
the  Clean  Air  Act  and  they  will 
contribute  to  attainment  of  the  one-hour 
ozone  standard  in  the  Houston/ 
Galveston.  Beaumont/Port  Arthur  and 


Dallas/Fort  Worth  nonattainment  areas. 
The  three  provisions  are: 

•  We  are  approving  rules  to  control 
emissions  from  industrial  wastewater 
sources  in  the  Synthetic  Organic 
Chemical  Industry-  (SOCMI)  in  the 
Houston /Galveston  and  Beaumont/Port 
Arthur  ozone  nonattainment  areas  (30 
Texas  Administrative 
Code(TAC)115. 140-149)  as  meeting  the 
section  182(b)(2)  and  section  183 
Reasonably  Available  Control 
Technology  (RACT)  requirements. 
These  rules  were  initially  submitted  for 
the  Houston/Galveston,  Dallas/Fort 
Worth,  and  El  Paso  areas  in  a  letter  from 
the  Governor  of  Texas  dated  May  9, 
1994  and  given  limited  approval.  See  64 
FR  3841  (January  26,  1999)  and  62  FR 
27964  (May  22,  1997).  The  rules  were 
revised  as  they  relate  to  the  Beaumont/ 
Port  Arthur  and  Houston/Galveston 
areas  and  submitted  in  a  letter  from  the 
Governor  of  Texas  dated  November  12. 
1999.  We  are  approving  the  1999 
regulations  as  revised  for  the  Beaumont/ 
Port  Arthur  and  Houston/Galveston 
areas  as  meeting  RACT.  Furthermore, 
we  are  converting  the  limited  approval 
to  a  full  approval  because  we  now 
believe  that  RACT  is  being  implemented 
for  major  sources  in  this  source  categorv' 
in  all  four  1-hour  ozone  nonattainment 
areas  in  Texas.  (We  previously  approved 
negative  declarations  for  this  soiu-ce 
category  in  the  El  Paso  and  Dallas/Fort 
Worth  areas.  See  61  FR  55897  (October 
30,  1996).) 

•  We  are  approving  as  RACT,  rules  to 
control  emissions  from  batch  processes 
in  the  Beaumont/Port  Arthur  ozone 
nonattainment  area  (30  TAC  115.160- 
115.169).  The  rules  to  Control  Batch 
Processes  were  submitted  in  a  letter 
dated  November  12,  1999. 

•  We  are  approving  rules  to  require 
recovery'  of  vapors  displaced  when 
tanker  trucks  unload  gasoline  at  service 
stations  in  the  eastern  half  of  Texas  (30 
TAC  115.213-115.229  and  115.234- 
115.239).  These  rules  were  submitted  in 
a  letter  dated  August  9.  1999.  We  are 
approving  these  rules  under  part  D  of 
the  Act  because  the  State  of  Texas  is 
relying  upon  these  VOC  reductions  to 
demonstrate  attainment  of  the  1-hour 
ozone  standard  in  the  Beaumont/Port 
Arthur,  Dallas/Fort  Worth,  and 
Houston/Galveston  areas.  We  are  also 
approving  these  rules  under  sections 
110  and  116  because  the  State  is  relying 
upon  these  rules  for  the  continued 
maintenance  of  the  standard  in  the 
eastern  half  of  the  State  of  Texas  and  as 
a  strengthening  of  the  existing  Texas 
SIP. 

In  addition,  when  we  approved  the 
Texas  VOC  rules  for  the  capture  and 
control  of  the  vapors  at  bulk  gasoline 
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plants  and  terminals  on  September  5. 
2000  (65  FR  53595).  the  sections 
115,213-115.217  that  we  approved  were 
inadvertently  not  codified.  Today,  we 
die  codiKnng  those  sections. 

2.  What  Is  a  Reasonably  Available 
Control  Technology  (RACT)? 

Section  172(c)(1)  of  the  Act  contains 
general  requirements  for  States  to 
implement  RACT  in  areas  that  do  not 
meet  the  NAAQS.  Section  182(b)(2)  of 
the  Act  contains  more  specific 
requirements  for  moderate  and  above 
ozone  nonattainment  areas.  The  EPA 
has  defined  R.-\CT  as  the  lowest 
emission  limitation  that  a  particular 
source  is  capable  of  meeting  by  the 
application  of  control  technology  that  is 
reasonablv  available,  considering 
technological  and  economic  feasibility. 
See  44  FR  53761  (September  17.  1979). 
RACT  is  required  for  major  sources  in 
ozone  nonattainment  areas  and  for 
minor  sources  where  EPA  has  issued  a 
Control  Technique  Guideline. 

3.  Why  Do  We  Regulate  Volatile 
Organic  Compounds  (VOCs)? 

Oxygen  in  the  atmosphere  reacts  with 
VOCs  and  Oxides  of  Nitrogen  to  form 
ozone,  a  kev  component  of  urban  smog 
Inhaling  even  low  levels  of  ozone  can 
trigger  a  variety  of  health  problems 
including  chest  pains,  coughing,  nausea, 
throat  irritation,  and  congestion.  It  also 
can  worsen  bronchitis  and  asthma 
Exposure  to  ozone  can  also  reduce  lung 
capacity  in  healthy  adults. 

4.  What  Is  a  Volatile  Organic 
Compound  (VOC)? 

Volatile  Organic  Compound  is  a  term 
used  to  describe  a  class  of  chemicals 
that  react  in  the  atmosphere  in  the 
presence  of  sunlight  to  form  ozone. 
Sources  include  vehicle  exhaust, 
gasoline  vapors,  oil-based  paints  and 
industrial  operations.  A  regulatory 
definition  of  Volatile  Organic 
Compounds  can  be  found  at  40  CFR 
51.100(s).  The  definition  in  Texas  can 
be  found  in  30  T.\C  115,10. 

5.  What  Do  the  Industrial  Wastewater 
Rules  Require? 

The  wastewater  from  SOCMI  facilities 
can  contain  significant  quantities  of 
VOC  These  VOCs  can  enter  the  air 
when  wastewater  comes  in  contact  with 
the  atmosphere  in  junction  boxes, 
holding  ponds  or  open  tanks.  The  Texas 
rules  for  the  Houston/Galveston  and 
Beaumont/Port  Arthur  areas  require  that 
90  percent  of  the  VOCs  be  removed  from 
a  wastewater  stream  before  the 
wastewater  is  e.xposed  to  the  air. 
Streams  that  contain  more  than  1000 
ppm  VOC  are  subject  to  the  90% 


removal  requirement.  The  wastewater 
rules  apply  in  Hardin,  lefferson  and 
Orange  counties  in  the  Beaumont/Port 
.\rthur  area;  Harris.  Brazoria,  Galveston, 
Libertv.  Chambers,  Waller.  Montgomer>'. 
and  Fort  Bend  Counties  in  the  Houston/ 
Galveston  area 

In  Dallas.  Tarrant.  Collin  and  Denton 
counties  in  the  Dallas/Fort  Worth  area 
and  El  Paso  County  in  the  El  Paso  area, 
less  stringent  requirements  that  we  had 
previously  given  limited  approval 
continue  in  place.  The  EPA  is 
converting  the  limited  approval  of  the 
rules  for  Dallas/Fort  Worth  and  El  Paso 
to  full  approval  because  there  are  no 
major  sources  of  VOCs  from  wastewater 
in  those  areas  Therefore.  RACT  is  not 
required  for  this  source  category'  in 
those  areas  We  approved  the 
determination  by  Texas  that  there  are  no 
major  sources  of  VOCs  from  wastewater 
in  the  Dallas/Fort  Worth  and  El  Paso 
areas  (a  negative  declaration)  on  October 
30.  1996  (61  FR  55897).  The  negative 
declaration  is  still  acceptable  for  the 
Dallas/Fort  Worth  area  although  the 
definition  of  a  "major  source"  changed 
from  100  tons  per  year  to  50  tons  per 
year  when  we  reclassified  the  area  from 
moderate  to  serious.  For  a  complete 
description  of  our  review  of  the 
industrial  wastewater  rules  see  the  TSD 
for  this  document. 

6.  What  Do  the  Batch  Processing  Rules 
Require? 

Batch  Processes  are  those  processes 
characterized  by  non-steady  state 
conditions.  Products  are  used  to  make 
pharmaceuticals  and  specialty 
chemicals  The  products  are  made  in 
batches  rather  than  continuously.  They 
generate  emissions  from  vents  from 
reactors  and  process  vessels. 

The  rules  require  that  the  emissions 
from  the  vents  be  reduced  by  90%. 
Vents  can  be  exempted  from  control 
based  on  the  volumetric  flow  rate  of  the 
gas  stream  and  the  mass  flow  rate  of  the 
VOCs.  The  rules  include  equations  that 
allow  vent  streams  to  be  considered 
separately  and  in  combination  to 
determine  whether  it  is  cost  effective  to 
control  the  vents.  The  rule  envisions 
that  several  vent  streams  could  be 
routed  together  to  a  common  control 
device  if  in  combination  the  streams  are 
cost  effective  to  control.  If  based  on  the 
equations,  control  of  a  stream  is  not 
found  to  be  cost  effective,  either 
individually  or  combined  with  other 
streams  in  the  batch  process  the  stream 
is  exempted  from  control. 

The  rules  apply  in  the  Hardin, 
lefferson  and  Orange  Counties  in  the 
Beaumont/Port  Arthur  nonattainment 
area.  For  a  complete  description  of  our 
review  of  the  batch  processing  rules  see 


the  Technical  Support  Document  for 
this  action. 

7.  What  Is  Required  by  the  Revisions  to 
the  Vapor  Recovery  Rules  for  Gasoline 
Service  Stations? 

The  rules  would  require  capturing  the 
vapors  from  the  gasoline  station  storage 
tanks  as  tank-trucks  fill  these  tanks, 
returning  the  vapors  to  the  tank-truck. 
This  is  commonly  known  as  Stage  I 
vapor  recovery.  The  tank-truck  then 
carries  the  vapors  back  to  the  bulk 
gasoline  plant  or  terminal.  To  insure  the 
vapors  are  not  lost  in  transit,  the  Texas 
rules  also  include  requirements  that  the 
gasoline  tank-trucks  be  tested  for  vapor 
tightness.  We  are  approving  the  vapor 
recovery  requirements  and  the  vapor 
tightness  requirements. 

Separate  rules  call  for  the  capture  and 
control  of  the  vapors  at  bulk  gasoline 
plants  and  terminals.  We  have  reviewed 
the  requirements  for  bulk  gasoline 
plants  and  terminals  and  approved  them 
in  a  separate  Federal  Register  (see  65  FR 
53595).  In  the  previous  approval  action, 
however,  we  inadvertently  omitted 
several  sections  from  the  codification 
table  identifying  the  approved  rules.  We 
are  codifying  these  sections  to  clarify 
which  sections  are  approved.  These 
sections  are  30  TAG  115.213-115.217. 

The  Stage  I  rules  have  been  in  place 
for  many  years  in  the  Dallas/Fort  Worth, 
El  Paso,  Houston/Galveston  and 
Beaumont/Port  Arthur  areas.  The  Texas 
rules  expand  the  requirement  to  the 
larger  gas  stations  in  95  additional 
counties  in  the  eastern  half  of  the  State. 
The  rules  apply  to  service  stations  with 
a  throughput  greater  than  125,000 
gallons/month. 

These  counties  are:  Anderson, 
Angelina,  Aransas,  Atascosa,  Austin, 
Bastrop,  Bee,  Bell,  Bexar,  Bosque, 
Bowie,  Brazos,  Burleson,  Caldwell, 
Calhoun.  Camp,  Cass,  Cherokee, 
Colorado,  Comal,  Cooke,  Coryell,  De 
Witt,  Delta,  Ellis,  Falls.  Fannin,  Fayette, 
Franklin,  Freestone,  Goliad,  Gonzales, 
Grayson,  Gregg,  Grimes,  Guadalupe, 
Harrison,  Hays,  Henderson,  Hill,  Hood, 
Hopkins,  Houston,  Hunt,  Jackson, 
Jasper,  Johnson,  Karnes.  Kaufman, 
Lamar,  Lavaca,  Lee.  Leon,  Limestone, 
Live  Oak,  Madison,  Marion,  Matagorda, 
McLennan,  Milam,  Morris. 
Nacogdoches,  Navarro,  Newton,  Nueces, 
Panola,  Parker,  Polk.  Rains,  Red  River, 
Refugio,  Robertson,  Rockwall,  Rusk' 
Sabine.  San  Jacinto,  San  Patricio,  San 
Augustine,  Shelby,  Smith,  Somervell, 
Titus.  Travis,  Trinity,  Tyler,  Upshur, 
Van  Zandt,  Victoria,  Walker, 
Washington.  Wharton,  Williamson, 
Wilson,  Wise,  and  Wood. 

These  rules  are  designed  to  reduce 
overall  background  levels  of  ozone  in 
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the  eastern  portion  of  Texas.  TNRCC  has 
included  these  reductions  in  its 
attainment  plans  for  Houston/Galveston, 
Beaumont/Port  Arthur  and  Dallas/Fort 
Worth.  In  addition,  the  rules  will  help 
other  areas  such  as  Austin  and  San 
Antonio  maintain  attainment  of  the  one- 
hour  ozone  standard. 

Our  Regional  office  developed  a 
Federal  Implementation  Plan  (FIP)  (40 
CFR  52.2285)  for  Bexar  County,  and 
certain  counties  in  central  and  east 
Texas,  in  the  mid-1970s.  The  FIP 
applied  to  service  stations  with  a  storage 
capacity  greater  than  or  equal  to  1000 
gallons.  The  Texas  rules  that  we  are 
approving  as  a  revision  to  the  Texas  SIP 
set  exemption  levels  based  on 
throughput,  not  storage  capacity.  Upon 
the  effective  date  of  our  approval  of 
sections  115.222-115.229,  affected 
soiu-ces  will  only  need  to  comply  with 
the  State's  SlP-approved  VOC  rules  and 
not  our  FEP  VOC  rule.  The  affected 
sources  are  service  stations  with  a 
throughput  greater  than  125,000  gallons 
per  month. 

The  FIP  requirements  will  remain  in 
place  for  service  stations  with  a  storage 
capacity  greater  than  or  equal  to  1000 
gallons  and  a  throughput  less  than 
125,000  gallons  per  month.  The  affected 
counties  are:  Bexar,  Comal,  Ellis, 
Guadalupe,- Hood,  Johnson,  Kaufman, 
Matagorda,  Parker,  Rockwall,  and  Wise. 


8.  What  Is  a  State  Implementation  Plan 
(SIP)? 

Section  110  of  the  Act  requires  States 
to  develop  air  pollution  regulations  and 
control  strategies  to  ensure  that  State  air 
quality  meets  the  NAAQS  that  EPA  has 
established.  Under  section  109  of  the 
Act,  EPA  established  the  NAAQS  to 
protect  public  health.  The  NAAQS 
address  six  criteria  pollutants.  These 
criteria  pollutants  are:  carbon 
monoxide,  nitrogen  dioxide,  ozone, 
lead,  particulate  matter,  and  sulfur 
dioxide. 

Each  State  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
federally  enforceable  SIP.  Each  State  has 
a  SIP  designed  to  protect  air  quality. 
These  SIPs  can  be  extensive,  containing 
State  regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations.  ' 

9.  What  Is  the  Federal  Approval 
Process  for  a  SIP? 

When  a  State  wants  to  incorporate  its 
regulations  into  the  federally 
enforceable  SIP,  the  State  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  State  and 


Federal  requirements.  This  process 
includes  a  public  notice,  a  public 
hearing,  a  public  comment  period,  and 
a  formal  adoption  by  a  state-authorized 
rulemaking  body. 

Once  a  State  adopts  a  rule,  regulation, 
or  control  strategy,  the  State  may  submit 
the  adopted  provisions  to  us  and  request 
that  we  include  these  provisions  in  the 
federally  enforceable  SIP.  We  must  then 
decide  on  an  appropriate  Federal  action, 
provide  public  notice  on  this  action, 
and  seek  additional  public  comment 
regarding  this  action.  If  we  receive 
adverse  comments,  we  must  address 
them  prior  to  a  final  action. 

Under  section  110  of  the  Act,  when 
we  approve  a  State's  regulation(s)  and 
supporting  information,  those  State 
regulation(s)  and  supporting 
information  become  a  part  of  the 
federally  approved  SIP.  You  can  find 
records  of  these  SIP  actions  in  the  Code 
of  Federal  Regulations  at  title  40,  part 
52,  entitled  "Approval  and 
Promulgation  of  Implementation  Plans." 
The  actual  State  regulations  that  we 
approved  s^e  not  reproduced  in  their 
entirety  in  the  CFR  but  are 
"incorporated  by  reference,"  which 
means  that  we  have  approved  a  given 
State  regulation  with  a  specific  effective 
date. 

10.  What  Does  Federal  Approval  of  a 
SIP  Mean  to  Me? 

A  State  may  enforce  State  regulations 
before  and  after  we  incorporate  those 
regulations  into  a  federally  approved 
SIP.  After  we  incorporate  those 
regulations  into  a  federally  approved 
SIP,  both  EPA  and  the  public  may  also 
take  enforcement  action  against 
violators  of  these  regulations. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  we  view 
tliis  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  dociunent  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
adverse  comments  are  received.  This 
rule  will  be  effective  on  February  20, 
2001  without  further  notice  unless  we 
receive  adverse  comment  by  January  19, 
2001.  If  EPA  receives  adverse 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 


Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  State  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  State  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  State  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-^). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Act.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Act.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  The  rule  does  not  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  bv  Executive 
Order  12898  (59  FR  7629.  February- 
16.1994).  As  required  bv  section  3  of 
Executive  Order  12988  (61  FR  4729. 
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Februarv  ~.  1996).  in  issuing  ttu^  rule. 
EP.\  hd.^  taken  the  ner.essarv  >tep>  tn 
tflimindte  drdftinsJ  errors  and  anibrguits 
minimize  p(.itentidl  litit^dtion.  aiui 
provide  d  cdear  legal  standard  for 
affected  conduct.  The  EPA  has  coinplu'd 
with  Executive  Order  12630  (5:i  FK 
8859.  March  15.  1988)  bv  examinint;  the 
tdkings  implications  of  the  rule  in 
accordance  with  the  "Attornev 
General's  Supplemental  Guideiine>  for 
the  Evaluation  of  Risk  and  Avoidani  e  of 
L'nanticipated  Takings"  issued  under 
the  executive  order  This  rule  does  nut 
impose  dn  informdtum  collection 
burden  under  the  provisions  nf  the 
Paperwork  Reduction  Act  of  1995  144 
U.S.C.  3501  et  seq  ) 

The  Congressional  Review  At  t.  5 
U  S.C  801  pf  seq  .  as  added  bv  the  Nnidll 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  ma\'  take  effect,  the 
agency  promulgating  the  rule  must 
submit  d  rule  report,  which  inc  ludes  a 
copv  of  the  rule,  to  edc.h  House  i)f  the 
Congress  and  to  the  Comptroller  (Jeneral 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  {'  S 
Senate,  the  L'.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  ma|or  rule  cannot  take  effei  t 
until  60  days  after  it  is  published  in  the 
Federal  Register,  This  action  is  not  a 
"ma|or  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective 


February  20.  2001  unless  EPA  receives 
adverse  writtfni  comments  by  (anuary 
19.  2001. 

Under  section  307(b)(1)  of  the  Act. 
[leiitmns  for  judicial  review  of  this 
dctitiii  must  be  filed  in  the  L'nited  States 
l.ourt  ot  .Appeals  for  the  appropriate 
(  in  uit  bv  February  20.  2001.  Filing  a 
petition  for  reconsideration  by  the 
.\dministrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
[uirposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  ludicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  t  hallenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
U)7(b)(2)  of  the  Act, 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons.  Nitrogen  dioxide. 
Nitrogen  oxides,  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Drtteti    Novf^nilHT  ;),  ZUOU 
MvTon  O.  Knudson, 
\    'aid  Hfifiiuinl  Admi!U>^tnjtor.  Region  R 

Fart  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1    The  authority  citation  for  part  52 
(  ontinues  to  read  as  follows: 

.Authority:  4^  I   S C   74U1  t-t  seq. 


Subpart  SS — Texas 

2.  In  §  52.2270  the  table  in  paragraph 
(c)  is  amended  under  Chapter  115  as 
follows: 

a.  By  removing  the  entries  for 
"Section  115.010"  and  "Section  115.010 
Table  I"  and  adding  in  their  place  a  new 
entrv  for  Section  115.10; 

b.  By  removing  the  entry  for  "Section 
115.140  to  115.149"  and  adding  in  its 
place  "Division  4:  Industrial 
Wastewater"  and  individual  entries  for 
Sections  115.140  and  Sections  115.142 
through  115.149; 

c.  By  adding  new  "Division  6:  Batch 
Processes"  and  individual  entries  for 
Sections  115.160  through  115.167  and 
115.169  under  Subchapter  B; 

d.  Bv  adding  individual  entries  for 
Section  115.213  through  115.217; 

e.  By  removing  the  entry  for  "Section 
115.221  to  115  .229"  and  adding  in  its 
place  "Division  2:  Filling  of  Gasoline 
Storage  Vessels  (Stage  I)  for  Motor 
Vehicle  Fuel  Dispensing  Facilities"  and 
individual  entries  for  Sections  115.222 
through  115.227  and  115.229; 

f  By  removing  the  entry  for  "Section 
115.234  to  115.239"  and  adding  in  its 
place  "Division  3:  Control  of  Volatile 
Organic  Leaks  from  Transport  Vessels" 
and  individual  entries  for  Sections 
115.234  through  115.237  and  115.239. 

§  52.2270    Identification  of  plan. 

*         •         »         *         * 

(c)  *    *    * 


EPA  Approved  Reguljmions  in  the  Texas  SIP 


State  citation 

Title/Subject                   State  submlttal/adoption  date      ^^^^^^'°'^^^ 

Explanation 

• 

*                                                                 *                                                                 •                                                                 *                                                                 ■ 

■ 

Chapter  115  (Reg  5)— Control  of  Air  Pollution  From  Volatile  Organic  Compounds 

Subchapter  A — Definitions 


Section  115.10 


Definitions  June  30,  1999 


12/20/00 


Subchapter  B — General  Volatile  Organic  Compound  Sources 


Division  4:  Industrial  Wastewater 


Section  115.140 

Industrial  Wastewater  Defini- 

October 27 

tions. 

Section  115.142 

Control  Requirements  ..  .    . 

October  27 

Section  115.143 

Alternate  Control  Require- 

October 27 

ments. 

Section  115.144 

Inspection  and  Monitoring  Re- 
quirements. 

October  27 

Section  115.145  

Approved  Test  Methods  

Octot)er  27 

Section  1 1 5  1 46 

....     Recordkeeoina  Reaulrements 

October  27 

Section  115.147  

Exemptions  

October  27 

Section  115  148  

Determination  of  Wastewater 

October  27 

Characteristics. 

Section  115  149   ..  . 

Counties  and  Compliance 

October  27 

Schedule. 

1999 

1999 
1999 

1999 

1999 
1999 
1999 
1999 

1999 


12/20/00 

12/20/00 
12/20/00 

12/20/00 

1 2/20/00 
12/20/00 
1Z'20/00 
1 2/20/00 

12/20/00 


Division  6:  Batch  Processes 


Section  115  160  

Batch  Process  Definitions 

Section  115.161  

Applicability  

Section  115.162  

Applicability  

Section  1 1 5  1 63      .    . . 

Alternate  Control  Reauire- 

ments. 

Section  115.164  

Determination  of  Emission 

and  Flow  Rates. 

Section  1 1 5  1 65 

Approved  Test  Methods  and 

Testing  Requirements 

Section  115.166 

Monitoring  and  Record- 

keeping Requirements. 

Section  115.167  

Exemptions  

Section  115.169 

Counties  and  Comnllance 

Sctiedules. 

October  27, 
October  27, 
October  27. 
October  27. 

October  27, 

October  27, 

October  27, 

October  27, 
October  27. 


1999 
1999 
1999 
1999 

1999 

1999 

1999 

1999 
1999 


12/20/00 
1 2/20/00 
12/20/00 
12/20/00 

12/20/00 

12/20/00 

12/20/00 

12/20/00 
12/20/00 


Subchapter  C — Volatile  Organic  Compound  Transfer  Operations 


Section  115.213 

Section  115.214 
Section  115.215 
Section  115.216 

Section  115.217 


Alternate  Control  Require-  June  30.  1999 

ments. 

Inspection  Requirements  June  30,  1999 

Approved  Test  Methods  June  30.  1999 

Monitoring  and  Record-  June  30,  1 999 

keeping  Requirements. 

Exemptions  June  30.  1999 


12/20/00 

12/20/00 
12/20/00 
12'20/00 

1220/00 


Division  2:  Filling  of  Gasoline  Storage  Vessels  (Stage  I)  for  Motor  Vehicle  Fuel  Dispensing  Facilities 


Section  115.222 
Section  115.223 

Section  115.224 
Section  115.225 
Section  115.226 
Section  115.227 


Control  Requirements  June  30,  1999 

Altemative  Control  Require-  June  30,  1 999 
ments. 

Inspection  Requirements  June  30,  1999 

Testing  Requirements June  30,  1999 

Recordkeeping  Requirements  June  30,  1999 

Exemptions  June  30,  1999 


12'20/00 
12/20/00 

1 2/20/00 
12/20/00 
12-20/00 
12-00/00 
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State  citation 


EPA  Approved  Regulations  in  the  Texas  SIP— Continued 

Title/Sub)ect 


State  submittal/adoption  date  riau>'°^^ 


Section  115  229  Counties  and  Compliance 

Schedule 


June  30   1999 


12/20/00 


Explanation 


Division  3:  Control  of  Volatile  Organic  Leaks  from  Transport  Vessels 


Section  115  234 Inspection  Requirements  June  30, 


Section 
Section 
Section 
Section 


1 15  235    Approved  Test  Mettiods  June  30 

115  236  Recordkeeping  Requirements  June  30. 

115  237    ...„ Exemptions  June  30 

115  239    Counties  and  Compliance  June  30 

Schedules 


1999 

1999 
1999 
1999 
1999 


12/^0/00 
1Z'20/00 
12./20/00 
12/20/00 
12/20/00 


IFR  Dor  00-1 URO  Filed  12-19-00;  8:45  ami 

nUJNG  CODE  6S60-50-U 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GO-G0 1 -0043a:  FRL-6875-6] 

Approval  of  Air  Quality  Implementation 
Plan  Revisions  and  Section  112(1) 
Program;  Colorado;  Issuance  of 
Permits  To  Limit  Potential  To  Emit 
Criteria  and  Hazardous  Air  Pollutants 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


SUMMARY:  The  EPA  is  approving 
^^'\■l.^lons  to  Colorado's  construction 
permit  requirements  in  Regulation  No.  3 
and  hazardous  air  pollutant 
requirements  in  Regulation  No.  8  of  the 
State  Air  Quality  Control  Commission 
(AQCC)  ret;ulations.  regarding  permits 
to  limit  potential  tn  emit  criteria  and 
hazardous  air  pollutants  (HAPs)  These 
revisions  were  submitted  to  EPA  on 
April  26.  1996  Colorado  submitted 
these  revisions  to  create  federally 
enforceable  limits  on  criteria  pollutants 
and  HAPs.  for  both  new  and  existing 
sources,  tlirough  the  .State's  construction 
permit  prognim.  EP.-\  is  approving  the 
revisions  to  Regulation  No.  3  regarding 
criteria  pollutants  as  part  of  Colorado's 
state  implementation  plan  (SIP)  undt^r 
section  1 10  of  the  Clean  Air  .\ct  (CAA) 
SIP  approval  under  section  1 10  of  the 
CAA.  however,  only  extends  to  the 
control  of  HAPs  that  are  criteria 
pollutants,  such  as  volatile  organic 
compounds  or  partic:ulate  matter. 
whereas  section  1 12  of  the  CAA 
provides  the  underlying  authority  for 
controlling  all  HAPs  listed  in  section 
1 12(b)  of  the  CAA  Therefore,  the  EPA 
is  also  approving  the  revisions  to 


Regulation  No.  3  and  Regulation  No.  8 
under  section  112(1)  of  the  CAA. 
DATES:  This  direct  final  rule  is  effective 
on  February  20.  2001  without  further 
notu  e.  unless  EPA  receives  adverse 
comments  bv  lanuary  19,  2001.  If 
adverse  (  oinments  are  received.  EPA 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  infiirin  the  public  that  the  rule  will 
iml  t.ike  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Riihanl  R  Long.  Director.  Air 
,111(1  Radi.itiim  Program.  Mailcode  SP- 
AR. Environmental  Protection  Agency 
(EPAl.  Region  VIII.  999  18th  Street, 
Suite  300   Denver.  Colorado  80202. 
Copies  lit  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program, 
Environmental  Protection  Agency, 
Region  Vlll,  9M9  IHth  Street.  Suite  300. 
Denver,  Colorado,  80202.  Copies  of  the 
State  documents  relevant  to  this  action 
are  also  available  for  public  inspection 
at  the  Colorado  Department  of  Public 
Health  and  Environment.  Air  Pollution 
Control  Division.  4300  Cherry  Creek 
Drive  South.  Denver.  Colorado  80246- 
1.530 

FOR  FURTHER  INFORMATION  CONTACT: 

Meuaii  Williams.  EPA.  Region  VIII.  (303) 
312-h4:n 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we."  "us."  or  "our  "  are  used,  we  mean 
the  Environmental  Protection  Agency. 

Table  of  (Contents 

1.  Dj<  kgruiuui  liitormation 

.'\   What  .^l;tion  is  EP,'\  Taking" 

B,  What  Are  the  Procedural  Requirenuuils 
Colorado  Must  Follow  for  EP.'X 
.Approval? 

C.  What  Was  Included  in  Colorado's 
Submittal? 

U.  Why  is  EPA  Approving  These  Revisions 
to  Regulation  No.  3  and  Regulation  No. 
8? 


II  Final  .Action 

III  .■Kdministrative  Ketiuirements 

I.  Background  Information 

A   What  Action  Is  EPA  Taking? 

In  this  action,  we  are  approving 
Colorado's  revisions  to  AQCC 
Regulations  No.  3  and  8  regarding 
permits  to  limit  potential  to  emit  criteria 
and  hazardous  air  pollutants.  We  are 
approving,  under  section  112(1)  of  the 
CAA,  the  provisions  in  Regulations  No. 
3  and  8  that  pertain  to  limiting  potential 
to  emit  HAPs.  We  are  also  approving, 
under  section  110  of  the  CAA,  the 
revisions  to  Colorado's  construction 
permit  rules  in  Regulation  No.  3  that 
provide  for  limiting  potential  to  emit 
criteria  pollutants. 

B  What  Are  the  Procedural 
Requirements  Colorado  Must  Follow  for 
EPA  Approval? 

Section  n0{k)  of  the  CAA  authorizes 
our  action  on  a  submission  of  SIP 
revisions.  The  CAA  also  requires  that 
States  observe  certain  procedural 
requirements  in  developing  SIP 
revisions  for  submittal  to  EPA.  Section 
110(a)(2)  of  the  CAA  requires  that  the 
State  adopt  each  SIP  revision  after 
reasonable  notice  and  public  hearing. 

Colorado  held  a  public  hearing  on  the 
proposed  rule  changes  on  March  16, 
1995,  continued  on  May  18,  1995.  The 
changes  were  adopted  by  the  AQCC 
directly  after  the  May  18.  1995  hearing 
and  were  formally  submitted  to  EPA  by 
the  Governor  on  April  26,  1996.  We 
reviewed  the  submission  against  our 
completeness  criteria  in  40  CFR  part  51, 
appendix  V.  We  determined  the 
submission  was  complete  and  notified 
the  State  in  a  letter  dated  July  3.  1996. 
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C.  What  Was  Included  in  Colorado's 
Submittal? 

On  April  26,  1996,  Colorado 
submitted  revisions  to  Regulations  No.  3 
and  8  to  EPA  for  approval.  Specifically, 
the  State  requested  approval  of 
provisions  to  limit  the  potential  to  emit 
criteria  and  hazardous  air  pollutants. 
The  provisions  apply  to  new  and 
modified  stationary  sources,  and  also 
allow  existing  sources  (through  the 
addition  of  section  III.  A.  7  of  Regulation 
No.  3,  part  B)  to  voluntarily  request  a 
construction  permit  to  limit  their 
potential  to  emit.  These  limits  on 
potential  to  emit  will  potentially  enable 
the  source  to  avoid  classification  as  a 
major  source. 

The  revisions  to  Regulations  No.  3 
and  8  include  several  provisions  to 
ensure  that  permits  containing  limits  on 
potential  to  emit  will  meet  all 
applicable  requirements  and  will  be 
practically  enforceable.  For  example. 
Regulation  No.  8,  part  E,  section  IV. B. 3 
requires  that  all  permit  conditions  for 
sources  requesting  voluntary  limits  on 
potential  to  emit  HAPs  must  be  at  least 
as  stringent  as  any  applicable 
requirement  in  the  Colorado  SIP  or  that 
is  otherwise  federally  enforceable  (e.g., 
any  section  112  or  other  CAA 
requirement).  In  addition.  Regulation 
No.  8,  part  E,  sections  IV.G  and  IV.B.2 
require  continuous  compliance  with 
emission  limits  and  practically 
enforceable  permit  conditions  for  all 
permits  issued  to  sources  requesting 
limits  on  potential  to  emit  HAPs. 
Furthermore,  pursuant  to  the  provisions 
in  Regulation  No.  3,  part  B,  section  IV. C. 
all  permits  to  limit  potential  to  emit 
criteria  or  hazcu^dous  air  pollutants  are 
subject  to  public  participation 
requirements  and  will  be  sent  to  the 
EPA  for  comment. 
•    Thus,  Colorado's  revisions  to 
Regulations  No.  3  and  8  to  create  limits 
on  potential  to  emit  criteria  and 
hazardous  air  pollutants  were  made  to 
ensure  that  such  permits  would  meet  all 
applicable  requirements  and  be  both 
practically  and  federally  enforceable. 

D.  Why  is  EPA  Approving  These 
Revisions  to  Regulation  No.  3  and 
Regulation  No.  8? 

We  are  approving  these  revisions  to 
Regulations  No.  3  and  8  because  the 
revisions  are  consistent  with  all 
requirements  of  the  CAA  and  with  EPA 
guidance.  Specifically,  we  are  approving 
the  revisions  to  Regulation  No.  3  that 
pertain  to  criteria  pollutants  as  part  of 
the  SIP  under  section  110  of  the  CAA. 
Because  we  don't  have  authority  under 
section  110  to  approve  provisions 
relating  to  HAPs,  except  for  HAPs  that 


are  constituents  of  criteria  pollutants, 
we  are  approving  the  provisions  in 
Regulation  No.  3  and  Regulation  No.  8 
pertaining  to  creating  limits  on  potential 
to  emit  HAPs  under  section  112(1)  of  the 
CAA. 

In  the  July  10,  1996  Federal  Register 
(61  FR  36295-36298)  EPA  revised  40 
CFR  part  63,  subpart  E,  to  provide  for 
approval  of  programs  designed  to  limit 
sources'  potential  to  emit  hazardous  air 
pollutants  under  section  112(1)  of  the 
CAA.  We  previously  found  that 
Colorado  met  all  requirements  for 
approval  of  a  State  program  under 
section  112(1)  for  implementing  and 
enforcing  emission  standards  for  HAPs, 
when  we  granted  interim  approval  of 
Colorado's  operating  permit  program 
under  Title  V  of  the  CAA  on  January  24. 
1995  (60  FR  4568).  We  found,  in  our 
review  of  the  State's  program,  that  it 
contained  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule  and  therefore  met  the 
requirements  in  section  112(11(5)  and  40 
CFR  63.91. 

The  effect  of  this  approval  under 
sections  110  and  112(1)  of  the  CAA  will 
be  that  the  relevant  provisions  of  AQCC 
Regulations  No.  3  and  8  and  the  permits 
issued  under  these  provisions  will  be 
federally  enforceable.  We  reserve  the 
right  to  deem  permit  conditions  not 
federally  enforceable.  Such  a 
determination  will  be  based  upon  the 
permit,  permit  approval  procedures,  or 
permit  requirements  which  do  not 
conform  with  the  permit  program 
requirements  or  the  requirements  of  our 
underlying  regulations. 

II,  Final  Action 

We  are  approving  Colorado's 
provisions  in  Regulations  No.  3  and  8  to 
limit  potential  to  emit  HAPs  (submitted 
on  April  26,  1996)  under  section  112(1) 
of  the  CAA.  Our  approval  under  section 
112(1)  of  the  CAA  includes  the  new- 
section  in  Colorado's  Regulation  No.  8 
titled  "Air  Pollution  Permits  to  Limit 
the  Potential  to  Emit  Hazardous  Air 
Pollutants"  (Regulation  No.  8.  part  E, 
section  IV),  and  the  associated 
provisions  for  issuing  such  permits  in 
Colorado's  Regulation  No.  3. 

In  addition,  we  are  approving  the 
revisions  to  Regulation  No.  3  that  were 
included  as  part  of  Colorado's  submittal 
and  that  pertain  to  criteria  pollutants  as 
part  of  the  SIP  under  section  110  of  the 
CAA.  These  revisions  to  Regulation  No. 
3,  specifically,  part  B,  sections  III. A. 4, 
III.A.7  and  IV. C. 4.  allow  sources  to 
voluntarily  request  a  permit  to  limit 
potential  to  emit  criteria  pollutants.  We 
are  not  taking  action  under  section  110 
of  the  CAA  on  the  revisions  to 


Regulation  No.  3,  specifically,  part  B. 
section  IV. C. I.e.  that  pertain  only  to 
hazardous  air  pollutants. 

Nothing  in  tnis  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  February  20.  2001 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
January  19.  2001. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  February 
20.  2001  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

III.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyorfd  that  required 
bv  state  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-i).  For 
the  same  reason,  this  rule  also  does  not 
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significantly  or  uniquely  dffet  t  the 
communities  of  tribal  governments,  as 
specified  bv  Executive  Order  13084  (63 
FR  27655.  May  10.  m^S)  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act  In  tbis  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntan,'  consensu.s 
standards  [\'C'S),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  V'CS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  V'CS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7.  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  et  seq.l. 

The  Congressional  Review  Act.  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate. 


the  LI  S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S  C.  804(2).  This  rule 
will  be  effective  February  20,  2001 
unless  EPA  receives  adverse  written 
comments  by  lanuary  19.  2001. 

Under  section  307rb)(l)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  20. 
2001   Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(l5)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds 

Uatmi   .Septenibnr  H,  20U0. 
lack  W  McGraw, 
Acting  Regional  Administrator,  Region  VW. 

40  CFR  Part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1   The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  4Z  I    .S  C   7401  et  seq 

Subpart  G — Colorado 

2.  Section  52  320  is  amended  by 
adding  paragraph  (c)(88)  to  read  as 
follows: 

§52.320     Identification  of  plan. 

*  *  K  *  « 

(0  *   *   * 

(88)  On  April  26,  1996,  the  Governor 
of  Colorado  submitted  revisions  to 
Regulation  No.  3  to  allow  a  source  to 
voluntarily  request  a  permit  to  limit 
potential  to  emit  and  to  require  that 
such  permits  be  subject  to  public 
participation 

(i)  Incorporation  by  reference. 

(A)  Regulation  No.  3.  "Air 
Contaminant  Emissions  Notices,"  5  CCR 


1001-5,  revisions  adopted  5/18/95, 
effective  7/30/95,  as  follows:  part  B, 
sections  I1I.A.4,  I11.A.7,  and  IV.C.4. 

[FR  Doc.  00-32021  Filed  12-l»-00:  8:45  am] 

BILUNG  CODE  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  23a-0256a;  FRL-6895-7] 

Revisions  to  the  California  State 
implementation  Plan,  Santa  Barbara 
and  Ventura  County  Air  Pollution 
Control  Districts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  Santa 
Barbara  County  Air  Pollution  Control 
District  (SBCAPCD)  and  Ventura  County 
Air  Pollution  Control  District  (VCAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  concern  Oxides  of  Nitrogen 
(NOx)  emissions  fi-om  Natural-Gas  Fired 
Fan-Type  Central  Furnaces  and 
Residential  Water  Heaters,  Large  Water 
Heaters  and  Small  Boilers.  We  are 
approving  local  rules  that  regulate  these 
emission  sources  under  the  Clean  Air 
Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  This  rule  is  effective  on  February 
20,  2001  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
January  19,  2001.  If  we  receive  such 
comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notify  the  public  that  this  rule  will  not 
take  effect. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4).  U.S.  Envirorunental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  Agency.  Air 
Docket  (6102),  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW,, 
Washington,  DC  20460 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812 
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Santa  Barbara  County,  Air  Pollution 
Control  District,  26  Castillian  Drive, 
Suite  B-23,  Goleta,  CA  93117 

Ventura  County  APCD;  669  County 
Square  Dr,,  2nd  Fl.,  Ventura,  CA 
93003-5417 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Addison,  Rulemaking  Office  (AIR-4), 

U.S.  Environmental  Protection  Agency, 

Region  IX,  (415)  744-1160. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  docimient,  "we,"  "us" 

and  "our"  refer  to  EPA. 
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I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Local  agency 


SBCAPCD 
VCAPCD  .. 


Rule  no. 


352 
74.11.1 


Rule  title 


Adopted      Submitted 


Natural-Gas  Fired  Fan-Type  Central  Furnaces  and  Residential  Water  Heaters  ,    09/16/99      01/21/00 

Large  Water  Heaters  and  Small  Boilers  09/14/99      01/21/00 


On  March  1,  2000.  these  rule 
submittals  were  found  to  meet  the 
completeness  criteria  in  40  CFR  part  51, 
appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

There  are  no  previous  versions  of 
SBCAPCD  Rule  352,  Natural-Gas  Fired 
Fan-Type  Central  Furnaces  and 
Residential  Water  Heaters,  or  VCAPCD 
Rule  74.11.1,  Large  Water  Heaters  and 
Small  Boilers. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rules? 

In  the  VCAPCD,  after  December  31, 
2000,  for  any  water  heater,  boiler,  steam 
generator  or  process  heater  offered  for 
sale,  sold  or  installed  of  between 
175,000  and  400,000  Btu/hour  heat 
input  capacity;  and  for  SBCAPCD 
natural-gas  fired  fan-type  central 
furnaces  and  residential  water  heaters, 
for  units  of  less  than  175,000  Btu/hour, 
and  combination  heating  and  cooling 
units  of  less  than  65,000  Btu/hour 
cooling  capacity,  both  rules  limit  total 
emissions  to  not  exceed  40  nanograms 
of  NOx  per  joule  of  heat  output  (0.093 
poimds  of  oxides  of  nitrogen  per  million 
Btu)  or  55  ppmv  NOx-  The  TSD  has 
more  information  about  these  rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
sections  182(a)(2)(A)  and  182(f)),  and 
must  not  relax  existing  requirements 
(see  sections  110(1)  and  193).  Ride 


74.11.1  potentially  regulates  major 
sources  in  an  ozone  nonattainment  area 
(see  40  CFR  part  81),  so  the  Rule  must 
fulfill  RACT. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

1.  "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,"  (the  NOx 
Supplement).  57  FR  55620,  November 
25,  1992. 

2.  "Issues  Relating  to  VOC  Regulation 
Outpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24,  1987  Federal  Register 
document,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register. 

3.  South  Coast  Air  Quality 
Management  Control  District  Protocol, 
"Nitrogen  Oxides  Emissions 
Compliance  Testing  for  Natural  Gas 
Fired  Water  Heaters  and  Small  Boilers, 
Source  Testing  and  Engineering  Branch, 
Applied  Science  and  Technology, 
March  1995,"  was  developed  jointly 
with  the  industry,  and  replaces  the 
ANSI  requirements  cvurently  used  by 
manufacturers. 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  and  SIP 
relaxations.  The  TSD  has  more 
information  on  our  evaluation. 


C.  EPA  Recommendations  to  Further 
Improve  the  Rules. 

The  TSD  describes  additional  rule 
revisions  that  do  not  affect  EPA's 
current  action  but  are  recommended  for 
the  next  time  the  local  agency  modifies 
the  rules. 

D.  Public  Comment  and  Final  Action. 

As  authorized  in  section  110(k)(3)  of 
the  Act.  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  Januar>'  19,  2001,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  February  20, 
2001.  This  will  incorporate  these  rules 
into  the  federally  enforceable  SIP. 

m.  Background  Information 

Why  Were  These  Rules  Submitted? 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter, 
which  harm  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  NOx  emissions.  Table  2  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  these  local  agency 
NOx  rules. 
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Table  2 —Ozone  Nonattainment  Milestones 


Date 

March  3.  1978  

May  26.  1988  . 
November  15.  1990 
May  15,  1991    


Event 


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in  1977  43  FR  8964;  40 
CFR  81  305 

EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard  and  re- 
quested that  they  correct  the  deficiencies  (EPAs  SIP-Call).  See  section  110(a)(2)(H)  of  the  pre-amended  Act. 

Clean  Air  Act  Amendments  of  1990  were  enacted  Pub.  L  101-549,  104  Stat.  2399,  codified  at  42  U.S.C.  7401- 
767 1q 

Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  PACT  rules  by  this  date 


rV.  AdHiiiiistrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subjeci  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
bv  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
re  27655,  May  10.  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Exe.:utive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPAs 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission. 


to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Oder  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluaticm  of  Risk  and  Avoidance  of 
Unanticipated  Takings "  issued  under 
the  executive  order  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reducrtion  Act  of  1995  (44 
use.  3501  etseq). 

The  Congressional  Review  Act,  5 
use.  801  ft  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  US.  House  of  Representatives,  and 
the  Comptroller  CJeneral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  20, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 


within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  10,  2000. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

.\uthority:  42  U  SC.  7401  et  seq 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(278)(i)  (B)  and  (C) 
to  read  as  follows: 

§  52.220    ktonttfication  of  ptan. 

***** 

(c)  *    •    * 
(278)  *    *    * 
(i)  *    *    * 

(B)  Santa  Barbara  County  Air 
Pollution  Control  District. 

{!)  Rule  352  adopted  on  September 
16,  1999. 

(C)  Ventura  County  Air  Pollution 
Control  District. 

[1]  Rule  74.11.1  adopted  on 
September  14,  1999. 

***** 

(FR  Doc.  00-32019  Filed  12-19-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301080;  FRL-6755-8] 
RIN  2070-AB78 

Thiamethoxam;  Pesticide  Tolerances 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  thiamethoxam  and  its  CGA- 
322704  metabolite  in  or  on  cotton,  milk, 
and  meat  and  meat  byproducts  of  cattle, 
goats,  horses  and  sheep.  This  action  is 
in  response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  cotton.  This  regulation 
establishes  maximum  permissible  levels 
for  residues  of  thiamethoxam  in  this 
food  commodity.  These  tolerances  will 
expire  and  are  revoked  on  December  31, 
2002. 

DATES:  This  regulation  is  effective 
December  20,  2000.Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301080, 
must  be  received  by  EPA  on  or  before 
February  20.  2001. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301080  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:703-308-9362;  and  e-mail 
address:  schaible.stephen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultured 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Cat- 
egories 


NAICS 


Examples  ot  Poten- 
tially Affected  Entities 


Industry 


111 

112 

311 

32532 


Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
tunng 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically. You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://wrvsrw.epa.gov/ 
opptsfrs/home/guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301080.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 


Rm.  119,  Mall  #2,  1921  [efferson  Davis 
Hwy.,  Arlington,  VA.  from  8:30  am  to 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

EPA.  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C  346a. 
is  establishing  tolerances  for  combined 
residues  of  the  insecticide 
thiamethoxam,  3-[(2-chloro-5- 
thiazolyl)methyl]tetrahydro-5-methyl-N- 
nitro-4H-l,3,5-oxadiazin-4-imine,  and 
its  CGA-322704  metabolite  in  or  on 
cotton,  undelinted  seed  at  0.1  part  per 
million  (ppm);  cotton,  gin  byproducts  at 
1.5  ppm;  milk  at  0.02  ppm;  meat  of 
cattle,  goats,  horses  and  sheep  at  0.02 
ppm;  and  meat  byproducts  of  cattle, 
goats,  horses  and  sheep  at  0.02  ppm. 
These  tolerances  will  expire  and  are 
revoked  on  December  31,  2002.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  fi-om  an  outside  party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietar\'  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
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residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .   " 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  AcX  (FIFR^M 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
FIFR,\.  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption  "  This 
provision  was  not  amended  by  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  (]FR  part 
166. 

in.  Emergency  Exemption  for 
Thiamethoxam  on  Cotton  and  FF£)CA 
Tolerances 

According  to  the  Applicant,  cotton 
aphid  infestations  have  begun  to 
develop  earlier  in  the  production  season 
and  consistent  control  of  this  pest  has 
become  difficult  to  achieve  with 
currently  available  materials.  It  is 
claimed  that  cotton  aphid  has 
developed  resistance  to  most  currently 
labeled  and  recommended  insecticides 
in  Mississippi,  and  laboratory  assays, 
field  experiments  and  field  experience 
indicate  that  insecticides  currently 
recommended  for  aphid  control  are 
variable  in  effectiveness.  EPA  has 
authorized  under  FIFR.'X  section  18  the 
use  of  thiamethoxam  on  cotton  for 
control  of  cotton  aphids  in  Mississippi. 
After  having  reviewed  this  submission, 
EPA  concurs  that  an  emergency 
condition  exists  for  this  State. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
thiamethoxam  and  its  metabolite  in  or 
on  cotton,  as  well  as  the  potential  risk 
presented  by  secondary  residues  of 
thiamethoxam  and  its  metabolite  in 
milk,  meat,  and  meat  byproducts  of 
cattle,  goats,  horses  and  sheep  In  doing 
so,  EPA  considered  the  safety  standard 
in  FFDCA  section  408(b)(2).  and  EPA 
decided  that  the  necessary  tolerances 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  urgent  non-routine  situations 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EP,-\  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(11(6)  .Mthough 
these  tolerances  will  expire  and  are 
revoked  on  December  31,  2002.  under 
FFDCA  section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 


specified  in  the  tolerances  remaining  in 
or  on  cotton,  undelinted  seed;  cotton, 
gin  byproducts;  milk;  meat  of  cattle, 
goats,  horses  and  sheep;  and  meat 
byproducts  of  cattle,  goat,  horses  and 
sheep  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA.  and  the  residues  do  not 
exceed  levels  that  were  authorized  by 
these  tolerances  at  the  time  of  that 
application  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions. 
EP.A  has  not  made  any  decisions  about 
whether  thiamethoxam  meets  EPA's 
registration  requirements  for  use  on 
cotton  or  whether  permanent  tolerances 
for  this  use  would  be  appropriate. 
Under  these  circumstances,  EPA  does 
not  believe  that  these  tolerances  serve  as 
a  basis  for  registration  of  thiamethoxam 
by  a  Statefor  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  Mississippi  to  use  this 
pesticide  under  section  18  of  FIFRA 
without  following  all  provisions  of 
EPA's  regulations  implementing  section 
18  as  identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for 
thiamethoxam,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  under  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific:  data  and  other  relevant 
information  in  support  of  this  action. 
EP.A  has  sufficient  data  to  assess  the 
hazards  of  thiamethoxam  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for 
time-limited  tolerances  for  combined 
residues  of  thiamethoxam  and  its 
metabolite  in  or  on  cotton,  undelinted 
seed  at  0.1  ppm;  cotton,  gin  byproducts 
at  1.5  ppm;  milk  at  0.02  ppm;  meat  of 
cattle,  goats,  horses  and  sheep  at  0.02 
ppm;  and  meat  byproducts  of  cattle. 


goats,  horses  and  sheep  at  0.02  ppm. 
EPA's  assessment  of  the  dietar\' 
exposures  and  risks  associated  with 
establishing  these  tolerances  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  adverse  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessent  if  no  NOAEL  was 
achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOC). 
For  example,  when  100  is  the 
appropriate  UF  (lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences)  the  LOC  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOh) 
=  NOAEL/exposure)  is  calculated  and 
compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q')  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g..  risk  is  expressed  as  1  x  10  "  or  one 
in  a  million).  Under  certain  specific 
circumstances.  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach. 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 


typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 


To  estimate  risk,  a  ratio  of  the  point  of 
departiire  to  exposure  (MOE^ancet  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 


for  thiamethoxam  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  Thiamethoxam  for  Use  in  Human  Risk 

Assessment 


I    Exposure  Scenario 


Acute  Dietary  general  population 
Including  infants  and  children 


Chronic  Dietary  all  populations 


Cancer  (oral,  dermal,  inhalation) 
I 


Dose  Used  In  Risk  Assess- 
ment, UF 


NOAEL  =  100  mg/kg/day; 
UF  =  100;  Acute  RfD  =  1 
mg/kg/day 


NOAEL=  0.6  mg/kg/day; 
=  100;  Chronic  RfD  = 
0.006  mg/kg/day 


UF 


FQPA  SF'  and  Level  of 
Concern  for  Risk  Assess- 
ment 


Study  and  Toxicological  Effects 


FQPA  SF  =  10;  aPAD  = 
acute  RfD/FQPA  SF 
mg/kg/day 


0.1 


Acute  mammalian  neurotoxicity  study  in  the  rat 


LOAEL  =  500  mg/kg/day  based  on  treatment-re- 
lated neurobehavioral  effects  observed  in  the 
FOB  and  LMA  testing  (drooped  palpebral  clo- 
sure, decreased  rectal  temperature  and  loco- 
motor activity,  increased  forelimb  grip 
strength) 


FQPASF=  10;  cPAD  = 
chronic  RfD/FQPA  SF 
0.0006  mg/kg/day 


2-Generation  reproduction  study 


LOAEL  =  1 .8  mg/kg/day  based  on  increased  in- 
cidence and  severity  of  tubular  atrophy  in  tes- 
tes of  F|  generation  males. 


Likely  carcinogen  for  humans  based  on  increased  incidence  of  hepatocellular  adenomas  and  carcinomas  in 
male  and  female  mice.  Quantification  of  risk  based  on  most  potent  unit  risk:  male  mouse  liver  adenoma  and/ 
or  carcinoma  combined  tumor  rale.  The  upper  tx)und  estimate  of  unit  risk.  d.  (mg/kg/day)  '  is  3.77  x  10  -  m 

human  equivalents. 


■  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


B.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Thiamethoxam  is  a  new 
chemiced  with  tolerance  petitions 
pending  at  the  Agency  for  a  variety  of 
raw  agricultural  commodities,  but  no 
toleremces  established  at  this  time.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  residues 
of  thiamethoxam  and  its  metabolite  in 
cotton  as  well  as  secondary  residues  in 
milk,  meat  and  meat  byproducts 
resulting  from  potential  use  of  treated 
cotton  as  a  feed  item;  descriptions  of 
these  risk  assessments  are  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM®) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  tolerance  level 
residues  and  100%  of  crop  treated  were 
assumed  for  all  commodities  evaluated. 
These  assumptions  are  highly 


conservative  and  result  in 
overestimation  of  exposure. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments;  a 
Tier  3  risk  assessment  was  conducted  in 
which  refined  residues  and  percent  of 
crop  treated  information  were 
incorporated. 

iii.  Cancer.  In  conducting  this  chronic 
dietary  risk  assessment  for  a  cancer 
endpoint  the  Dietary  Exposure 
Evaluation  Model  (DEEM®)  analysis 
evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSHI)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assiunptions  were  made  for  the  chronic 
exposure  assessments:  a  Tier  3  risk 
assessment  was  conducted  in  which 
refined  residues  and  percent  of  crop 
treated  information  were  incorporated. 


iv.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food.  If  EPA  relies  on  such 
information,  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission. 
EPA  is  authorized  to  require  similar 
data  on  a  time  fi^me  it  deems 
appropriate.  As  required  by  section 
408(b)(2)(E).  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than  5 
years  from  the  date  of  issuance  of  this 
tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1 .  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2.  diat  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group:  and 
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Condition  3.  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
d  particular  area,  the  exposure  estimate 
does  not  understate  e.xposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F).  EPA  may  require 
registrants  to  submit  data  on  PCT 

The  Agency  used  percent  crop  treated 
(PCT)  information  as  follows: 

A  Tier  3  chronic  dietary  exposure 
analysis  for  the  insecticide 
thiamethoxam  was  based  on  21%  of  the 
cotton  crop  being  treated  The  estimate 
of  21%  was  calculated  by  comparing  the 
projected  base  acres  of  cotton  to  be 
treated  annually  to  the  total  acres  of 
cotton  grown  in  the  United  States 
according  to  market  sur\ey  data.  Base 
acres  were  calculated  by  multiplying  the 
percentage  projected  replacement  of  an 
alternative  by  thiamethoxam  to  control 
a  specific  cotton  pest  by  the  acres 
treated  once  by  this  alternative, 
summing  across  pests. 

Anticipated  residue  values  (ARs)  for 
cotton  commodities  which  were  used  in 
the  chronic  and  cancer  dietary  risk 
assessments  were  calculated  from  field 
trial  data  Refined  concentration/ 
dilution  factors  derived  from  a 
cottonseed  processing  studv  were  also 
used.  ARs  for  livestock  commodities 
used  projected  market  share  estimates 
and  average  residues  from  field  trials  for 
feed  items,  in  addition  to  residue  data 
derived  from  feeding  and  metabolism 
studies. 

The  Agency  believes  that  the  three 
conditions  previously  discussed  have 
been  met.  VVith  respect  to  Condition  1. 
EPA  finds  that  the  PCT  information 
described  above  for  thiamethoxam  used 
on  cotton  is  reliable  and  has  a  valid 
basis.  The  PCT  estimate  is  derived  from 
market  survey  data  relating  to 
insecticide  use  on  cotton.  As  the  time- 
limited  tolerances  being  established  for 
cotton  commodities  are  in  conjunction 
with  the  section  18  use  of  thiamethoxam 
on  cotton  in  Mississippi  and  not  use 
nationwide,  this  percent  of  crop  treated 
value  is  considered  an  overestimate  for 
the  purposes  of  this  risk  assessment  As 
to  Conditions  2  and  3,  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 


subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
thiamethoxam  may  be  applied  in  a 
particular  area. 

2 .  Dietary  exposure  from  drinking 
ixatfr.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
thiamethoxam  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
thiamethoxam. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GR(1\V,  which  predicts  pesticide 
concentrations  in  groundwater.  In 
general.  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC:  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  (jn  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead,  drinking  water  levels  of 


comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to 
thiamethoxam  they  are  further 
discussed  in  the  aggregate  risk  sections 
below. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 
thiamethoxam  for  acute  exposures  are 
estimated  to  be  8.0  parts  per  billion 
(ppb)  for  surface  water  and  1.55  ppb  for 
ground  water.  The  EECs  for  chronic 
exposures  are  estimated  to  be  0.6  ppb 
for  stuface  water  and  1.55  ppb  for 
ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Thiamethoxam  is  not  registered  for 
use  on  any  sites  that  would  result  in 
residential  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(h)(2)(D)(v)  requires  that. ' 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  'available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
thiamethoxam  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  thiamethoxam 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  thiamethoxam  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 
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C.  Safety  Factor  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  FFDCA  section 
408  provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

ii.  Developmental  toxicity  studies. 
There  is  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rats  or  rabbit  fetuses  to  in  utero 
exposure  to  thiamethoxam  in  the  rat  or 
rabbit  developmental  toxicity  studies. 
The  developmental  NOAELs  are  either 
higher  than  or  equal  to  the  maternal 
NOAELs.  The  toxicological  effects  in 
fetuses  do  not  appear  to  be  any  more 
severe  than  those  in  the  dams  or  does. 

iii.  Reproductive  toxicity  study.  In  the 
two-generation  reproduction  study, 
there  is  evidence  of  increased 
quantitative  susceptibility  for  male 
pups.  Reproductive  effects  in  males 
appear  in  the  Fi  generation  in  the  form 
of  increased  incidence  and  severity  of 
testicular  tubular  atrophy  at  the  LOAEL 
of  1.8  mg/kg/day  (NOAEL:  0.6  mg/kg/ 
day).  The  increase  in  severity  is  based 
on  an  increased  incidence  of  grade  2 
minute  focal  tubular  changes.  These 
animals  were  exposed  to  the  test 
material  in  utero  whereas  the  Fo  males, 
which  did  not  have  these  effects,  were 
not  exposed  to  the  test  material  in  utero. 
For  parents,  the  NOAEL  is  1.8  mg/kg/ 
day  for  hyaline  changes  in  renal  tubules 
at  the  LOAEL  of  61  mg/kg/day. 

iv.  Prenatal  and  postnatal  sensitivity. 
Since  no  data  are  available  to  indicate 
how  the  testicular  effects  occur,  whether 
or  not  they  can  be  considered  an 
endocrine  effect  (effects  are  observed  in 
other  endocrine  organs  in  three  species), 
or  whether  or  not  they  can  definitively 


be  considered  adverse,  the  Agency  has 
determined  that  there  is  evidence  of 
increased  quantitative  susceptibility  for 
male  pups  when  compared  to  the 
parents. 

V.  Conclusion.  The  toxicity  data  base 
for  thiamethoxam  is  incomplete.  Based 
on  effects  on  endocrine  organs  observed 
across  species,  the  significant  decrease 
in  alanine  amino  transferase  levels  in 
the  companion  animal  studies  and  in 
the  dog  studies,  transient  clinical  signs 
of  neurotoxicity  in  several  studies,  and 
the  fact  that  the  mode  of  action  of  this 
insecticide  on  insects  is  through  a 
neurologic  mechanism,  a  developmental 
neurotoxicity  study  is  being  required. 
Expostu-e  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
FQPA  safety  factor  was  retained  at  1  Ox 
in  assessing  the  acute  and  chronic  risk 
posed  by  this  chemical  for  all 
populations  based  on  increased 
susceptibility  of  male  pups  in  the 
reproduction  study,  lack  of  key 
measurements  in  the  reproduction  study 
and  the  need  for  a  developmental 
neurotoxicity  study. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 


bodv  weights  and  consumption  val     s 
as  used  by  the  USEPA  Office  of  W,   ci 
are  used  to  calculate  DWLOCs;  2L/;0  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs.  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
thiamethoxam  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future.  OPP  will  reassess  the  potential 
impacts  of  thiamethoxam  on  drinking 
water  as  a  part  of  the  aggregate  risk 
assessment  process. 

1.  Acute  risk.  Using  the  Tier  1 
exposure  assumptions  discussed  in  this 
unit  for  acute  exposure,  the  acute 
dietary  exposure  from  food  to 
thiamethoxam  and  its  metabolite  will 
occupy  less  than  1%  of  the  aP.AD  for  the 
U.S.  population,  2%  of  the  aPAD  for 
non-nursing  infants  less  than  1  year  old 
and  1%  of  the  aPAD  for  children  1-6 
years  old  at  the  95th  percentile  of 
exposure.  In  addition,  despite  the 
potential  for  acute  dietary  exposure  to 
thiamethoxam  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 
them  to  conser\'ative  model  estimated 
environmental  concentrations  oi 
thiamethoxam  in  surface  and  ground 
water.  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  ol 
the  aPAD,  as  shown  in  the  following 
Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Thiamethoxam 


Population  Sutigroup 


aPAD  (mg/ 

Kg) 


°o  aPAD 
(Food) 


Surface 

Water  EEC 

(ppb) 


Ground 

Water  EEC 

(ppb) 


Acute 

DVi/LOC 

(PPb) 


U.S.  population 


All  Infants  <  1  yr. 


Children  1-6  yrs. 


0.1 

<1 

8.0 

1.55 

3.479 

1 

2 

8.0 

1.55 

986 

0.1 

1 

80 

1  55 

987 
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2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure.  EPA  has  concluded 
that  exposure  to  thiamethnxam  from 
food  will  utilize  less  than  1%  of  the 
cP.^D  for  the  U.S.  population  and  all 
sensitive  subpopulations  of  concern, 
including  infants  and  children.  There 


are  no  residential  uses  for 
thiamethoxam  that  result  in  chronic 
residential  exposure  to  thiamethoxam. 
In  addition,  despite  the  potential  for 
chronic  dietary  exposure  to 
thiamethoxam  in  drinking  water,  after 
c:alculating  DVVLUCs  and  comparing 
them  to  conservative  model  estimated 


environmental  concentrations  of 
thiamethoxam  in  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD.  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-  Cancer)  Exposure  to  Thiamethoxam 


Population  Sut)group 

^□•P, 0    ^DAn            Surface      '      Ground      |      Chronic 

JrJri^^            ^P^^          Water  EEC       Water  EEC         DWLOC 
kg/day              (Food)               ^pp^,,                ^pp^,,                (pp^,. 

U.S.  Population 

00006 

'                         1 
<1  :                0.06  ,                1.55                     21 

All  infants  <  1  yr. 

0.0006 

<1 

0.06 

1.55                       6 

Children  1-6  yrs 

00006 

<1 

006 

1.55                       6 

3.  Short-term  risk  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Thiamethoxam  is  not  registered  for 
use  on  any  sites  that  would  result  in 
residential  exposure  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risks 
from  food  and  water,  which  were 
previously  addressed. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  non-dietar>'.  non- 
occupational exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level), 

Thiamethoxam  is  not  registered  for 
use  on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risks 
from  food  and  water,  which  were 
previously  addressed 

5.  A^regate  cancer  nsk  for  U.S. 
population  Using  the  exposure 
assumptions  described  in  this  unit  for 
cancer  risk  assessment  and  applying  the 
upper-bound  potency  factor  (Q,')  value 
of  0.0377  (mg/kg/day)  ',  the  dietary 
(food  only)  cancer  risk  associated  with 
thiamethoxam  use  on  cotton  and 
secondar>'  residues  in  milk,  meat  and 
meat  byproducts  is  2.9  x  10"  This  risk 
estimate  is  fairly  refined,  incorporating 
both  anticipated  residues  (from  field 
trial  data)  and  percent  of  market  share 
data  into  the  analysis  There  are  no 
residential  uses  for  thiamethoxam  that 
result  in  chronic  residential  exposure  to 
thiamethoxam  and  would  be  considered 
in  an  aggregate  cancer  risk  assessment. 
In  addition,  despite  the  potential  for 
chronic  dietary  exposure  to 
thiamethoxam  in  drinking  water,  after 
calculating  a  DWLOC  and  comparing  it 
to  conservative  models  estimated 
environmental  concentrations  of 
thiamethoxam  in  surface  and  ground 


water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  the 
negligible  risk.  The  calculated  DWLOC 
for  chronic,  cancer  effects  of  2,75  ppb  is 
not  exceeded  by  estimated 
environmental  concentrations  of 
thiamethoxam  in  surface  water  and 
groundwater  of  0  06  ppb  and  1,55  ppb, 
respectively.  Therefore,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  thiamethoxam  in  drinking  water 
(when  considered  along  with  other 
sources  of  exposure  for  which  OPP  has 
reliable  data)  would  not  result  in 
unacceptable  levels  of  aggregate  human 
health  risk  at  this  time. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to 
thiamethoxam  residues. 

V.  Other  Considerations 

A  Analytical  Enforcement  Methodology 

An  adequate  enforcement 
methodology  for  both  plants  and 
animals  is  available  to  enforce  the 
tolerance  expression.  Method  AG-675 
(HPLC/UV)  for  residues  of 
thiamethoxam  and  CGA-322704  has 
undergone  a  suc;cessful  independent 
laboratory  validation  (ILV)  trial.  The 
method  may  be  requested  from:  Calvin 
Furlow.  PIRIB,  IR.SD  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.  Washington,  DC  204'60: 
telephone  number:  (703)  305-5229;  e- 
mail  address:  furlow, calvin@epa.gov. 

B  International  Residue  Limits 

As  there  are  no  Codex,  Canadian,  or 
Mexican  MRLs/tolerances  established 
for  residues  of  thiamethoxam  in  plant  or 
animal  commodities,  a  discussion  of 


compatibility  with  US.  tolerances  is  not 
relevant  at  this  time. 

C.  Conditions 

No  conditions  are  required  in 
conjunction  with  the  establishment  of 
these  time-limited  tolerances. 

VI.  Conclusion 

Therefore,  the  tolerances  are 
established  for  combined  residues  of 
thiamethoxam,  3-[(2-chloro-5- 
thiazolyl)methyl]tetrahydro-5-methyl-iV- 
nitro-4H-l,3,5-oxadiazin-4-imine  euid  its 
metabolite  CGA-322704,  in  or  on 
cotton,  undelinted  seed  at  0,1  ppm; 
cotton,  gin  byproducts  at  1.5  ppm;  milk 
at  0.02  ppm;  meat  of  cattle,  goats,  horses 
and  sheep  at  0.02  ppm;  and  meat 
byproducts  of  cattle,  goats,  horses  and 
sheep  at  0.02  ppm. 

VII.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  die  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 
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A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordeuice  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301080  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  20,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  die  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460,  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(1)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 


5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  LB. 2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-301080,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
LB. 2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCn 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justif>' 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time- 
limited  tolerances  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 


of  actions  from  review  under  Executive 
Order  12866.  entided  Regulatory 
Planning  and  Review  (58  FR  51 735, 
October  4,  1993),  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (U'MRA)  (Public 
Law  104—4),  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-  Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U,S,C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  408,  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C,  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substandal  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entiUed 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  in  Jut 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications,"  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
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levels  of  government."  This  final  rule 
directlv  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  40H(n)(4) 

IX.  Submission  to  Congress  and  the 
Co^itroller  General 

The  Congressional  Review  .^c  t.  t 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  L.'.S.  Senate, 
the  US  House  of  Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  use.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
.administrative  practice  and  procedure. 
Agricultural  comm(jdities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Udle.i    [)fi  ember  B,  2000. 
Joseph  (.  Merenda, 

A(  tmg  Dirct  tor.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENOED] 

1  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


.\uthority:  21  I"  S.C.  321(q),  (346a)  and 
371 


2.  Section  180.565  is  added  to  read  as 
follows: 

§180.565    Thiamethoxam;  tolerances  for 
residues. 

(a)  General.  [Reserved] 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  combined  residues  of  the  insecticide 
thiamethoxam  3-((2-chloro-5- 
thiazolyl)methylItetrahydro-5-methyl-N- 
nitro-4H-l,3,5-oxadiazin-4-imine  and  its 
CGA-322704  metabolite  in  coimection 
with  use  of  the  pesticide  luider  section 

1 8  emergency  exemptions  granted  by 
EPA.  These  tolerances  will  expire  and 
are  revoked  on  the  dates  specified  in  the 
following  table. 


Commodity 


Cattle,  meat  

Cattle,  meat  byproducts  . 

Cotton  undelinted  seed  . 

Cotton,  gin  byproducts   .. 

Goat,  meat 

Goat  meat  byproducts    . 

Horse,  meat 

Horse   meat  byproducts 

MilK  

Sheep  meat 

Sheep,  meat  byproducts 


Parts  per 

Expiration/revoca- 

million 

tion  date 

0.02 

12/31/02 

0.02 

12/31/02 

0.1 

12/31/02 

1.5 

12/31/02 

0.02 

12/31/02 

0.02 

12/31/02 

0.02 

12/31/02 

0.02 

12/31/02 

0.02 

12/31/02 

0.02 

12/31/02 

002 

12/31/02 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  00-32400  Filed  12-19-00;  8:45  am] 

BILLING  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-301084;  FRL-6756-1] 
RIN  2070-AB78 

Clomazone;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
clomazone  in  or  on  sugarcane.  This 
action  is  in  response  to  a  crisis 
exemption  declared  by  the  state  of 


Louisiana  under  section  18  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  sugarcane.  This 
regulation  establishes  a  maximum 
permissible  level  for  residues  of 
clomazone  in  this  food  commodity.  The 
tolerance  will  expire  and  is  revoked  on 
December  31.  2002. 

DATES:  This  regulation  is  effective 
December  20,  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301084, 
must  be  received  by  EPA  on  or  before 
February  20,  2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301084  in 
the  subject  line  on  the  first  page  of  your 
response. 


FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Libby  Pemberton,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Envirorunental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
niunber:  (703)  308-9364;  and  e-mail 
address:  pemberton.libby@epa.gov. 

SUPPlfMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufactiu^r.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 


NAICS 
codes 


Examples  of 

Potentially  Affected 

Entities 


Categones 


NAICS 
codes 


32532 


Examples  of 

Potentially  Affected 

Entities 


Pesticide  manufac- 
turing 


Industry 


111  I  Crop  production 

112  j  Animal  production 
31 1  I  Food  manufacturing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  andjOther  Related 
Documents? 

1.  Electronically.You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi:om 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"FederaJ  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-301084.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  doctmients 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 


a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  a  tolerance  for  residues  of 
the  herbicide  clomazone,  in  or  on 
sugarcane  at  0.05  ppm  part  per  million 
(ppm).  This  tolerance  will  expire  and  is 
revoked  on  December  31,  2002.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
seifety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  from  an  outside  party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiu'e  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ."  EPA  has  established 
regulations  governing  emergency 
exemptions  in  40  CFR  part  166. 


ni.  Emergency  Exemption  for 
Clomazone  on  Sugarcane  and  FFDCA 
Tolerances 

Louisiana  availed  itself  of  a  crisis 
exemption  under  FIFRA  section  18  for 
the  use  of  clomazone  on  sugarcane  for 
control  of  bermudagrass.  After  having 
reviewed  the  submission,  EPA  did  not 
concur  that  emergency  conditions 
existed  for  this  State  and  use  under  the 
crisis  exemption  ceased. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
clomazone  in  or  on  sugarcane.  In  doing 
so,  EPA  considered  the  safety  standard 
in  FFDCA  section  408(b)(2),  "and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408'(l)(6)  would  be 
consistent  with  the  safety  standaird  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to  ensure 
that  the  resulting  food  is  safe  and 
lawful,  EPA  is  issuing  this  tolerance 
without  notice  and  opportunity  for 
public  comment  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  December  31, 
2002,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  sugarcane 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA. 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  this  tolerance  at 
the  time  of  that  application.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions. 
EPA  has  not  made  any  decisions  about 
whether  clomazone  meets  EPA's 
registration  requirements  for  use  on 
sugarcane  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
clomazone  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  clomazone. 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
FOR  FURTHER  INFORMATION  CONTACT. 
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IV'.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  numbpr  nf  andlvsf.s  tn 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulator^' 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  clomazone  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
clomazone  in  or  on  sugarcane  at  0.05 
ppm.  EPA's  assessment  of  the  dietarv 
exposures  and  risks  associated  with 
establishing  t"he  tolerance  follows 

A   Toxicological  Endpoints 

The  dose  at  which  no  adverse  effec  ts 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicologu  a! 
endpoint.  However,  the  lowest  dose  at 


which  adverse  effects  of  concern  are 
iilentified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UP)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (RfD)  where  the  RfD  is  equal  to  the 
NOAEL  divided  by  the  appropriate  UF 
(RfD  =  NOAEL/UF).  Where  an 
additional  safety  factor  is  retained  due 
to  concerns  unique  to  the  FQPA,  this 
additional  factor  is  applied  to  the  RfD 
by  dividing  the  RfD  by  such  additional 
factor.  The  acute  or  chronic  Population 
Adjusted  Dose  (aPAD  or  cPAD)  is  a 
modification  of  the  RfD  to  accommodate 
this  type  of  FQPA  Safety  Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOC). 
For  example,  when  100  is  the 
appropriate  UF  (lOX  to  account  for 
interspecies  differences  and  lOX  for 


intraspecies  differences)  the  LOC  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/exposure)  is  calculated  and 
compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1x10^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE  cancer  = 
point  of  departure/exposures)  is 
calculated.  A  summary  of  the 
toxicological  endpoints  for  clomazone 
used  for  human  risk  assessment  is 
shown  in  the  following  Table  1: 


Table  1  .—Summary  of  Toxicological  Doses  and  Endpoints  for  Use  in  Human  Risk  Assessment  for 

Clomazone 


Exposure  Scenario 


Dose  Used  in  Risk  Assessment 
UF 


FQPA  SF  and  LOC  tor  Risk 
Assessment 


Study  and  Toxicological  Eftects 


Acute     Dietary 
years  of  age 


females     13-50     Developmental  NOAEL  =  100  mg/     FQPA  SF  =  1x  aPAD  =  acute  RfD 
kg/day  UF  =   100  Acute  RfD  =         FQPA  SF  =  1  0  mg/kg/day 
I.Omg/kgday  i 


Acute  Dietary  general  population 

including  infants  and  children 


Chronic  Dietary  all  populations 


Developmental  rat  Developmental 
LOAEL  =  300  mg/kg/day,  based 
on  delayed  ossificafion 


A  dose  and  endpoint  were  not  selected  for  this  population  group  t)ecause  tfiere  were  no  effects  observed  in 
oral  toxicology  studies  including  matemal  toxicity  in  ttie  developmental  toxicity  studies  in  rats  and  rab- 
bits that  are  attnbutable  to  a  single  exposure  (dose).  A  risk  assessment  is  not  required  for  this  popu- 
lation sutigroup 


NOAEL  =  84  4  mgkg/day  UF  = 
100  Chronic  RfD  ^0  84  mg/kg/ 
day 


FQPA    SF   =    IX    cPAD   =   cRfD/ 
FQPA  SF  =0  84  mg/kg/day 


2  year  rat  feeding  study  LOAEL  > 
84.4  mg/kg/day  (highest  dose 
tested) 


-+- 


90-Day  oral  rat  LOAEL  =  319.3 
mg/kg/day  based  on  decreased 
body  weight,  body  weight  gains, 
food  consumption  and  in- 
creased absolute  and  relative 
liver  weights  in  females  and  in- 
creased absolute  liver  weights 
in  males 
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Table  1  .—Summary  of  Toxicological  Doses  and  Endpoints  for  Use  in  Human  Risk  Assessment  for 

Clomazone — Continued 


Exposure  Scenario 

Dose  Used  in  Risk  Assessment. 
UF 

''°^''    Mlessm°ent'°'  ""'            Study  and  Toxicological  Effects 

2-Generation      reproduction      rat 
LOAEL  =  100  mg/kg/day  based 
on  statistically  significantly  de- 
creased txxjy  wt.  and  txxly  w1 
gain  during  pre-mafing,  and  de- 
creased txjdy  wt.  dunng  gesta- 
tion and  lactation  male  and  fe- 
male.   In    addition    decreased 
food    consumption    in    females 
and   hydro-nephritic  kidneys   in 
males 

Oral, 
den 

Oral, 
sev 

Short-term  (1-7  days)  (Resi- 
tial) 

No  residential  uses.  An  endpoint  was  not  proposed/selected. 

Intermediate-term  (1  week  - 
eral  months)  (Residential) 

No  residential  uses.  An  endpoint  was  not  proposed/selected. 

DermaP    and    Inhalation^,    Short- 
Term  (1-7  days)  (Occupational/ 
Residential) 

Matemal  NOAEL=100  mg/kg/day 

LOC  for  MOE  =  100 

Developmental  rat  study  Matemal 
LOAEL  =  300  mg/kg/day,  based 
on        chromortiinorrtiea        and 
atxjominogenital  staining 

DermaM    and    Inhalation^,    Inter- 
mediate-temi  (1   week — several 
months)  and   Long-Term   (sev- 
eral months  -  lifetime)  (Occupa- 
tional/Residential) 

Oral  N0AEL=  84.4  mg/kg/day 

LOC  for  MOE  =  100 

2  year  rat  feeding  study  LOAEL  > 
84.4   mg/kg/day   (highest   dose 
tested) 

-. 

/ 

90-day  oral   rat  LOAEL  =   319  3 
mg/kg/day  based  on  based  on 
decreased   body   weight,    tx)dy 
weight  gams,  food  consumption 
and  increased  absolute  and  rel- 
ative  liver  weighli  in   females 
and    increased    aJfeolute    liver 
weights  in  males 

2-Generation      reproduction      rat 
LOAEL  =  100  mg/kg/day  based 
on  statistically  significantly  de- 
creased txxjy  wt   and  body  wt 
gain  during  pre-mating,  and  de- 
creased body  wt   dunng  gesta- 
tion and  lactation  male  and  fe- 
male    In    addition    decreased 
food    consumption    in    females 
and   hydro-nephntic   kidneys   in 
males 

no  observed  adverse  effect  level,  LOAEL  =  lowest  observed  adverse  effect 
:  reference  dose,  MOE  =  margin  of  exposure,  LOC  =  level  of  concern,  mg/ 


UF  =  uncertainty  factor,  FQPA  SF  =  FQPA  safety  factor,  NOAEL  = 
level,  PAD  =  population  adjusted  dose  (a  =  acute,  c  =  chronic),  RfD 
kg/day  =  milligrams/kilograms/day. 

1  Since  an  oral  NOAEL  was  selected,  a  demial  absorption  factor  of  100%  (default  value)  should  be  used  in  route-to-route  extrapolation 

2  Since  an  oral  NOAEL  was  selected,  an  inhalation  absorption  factor  of  100%  (default  value)  should  be  used  in  route-to-route  extrapolation 


B.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.425)  for  the 
residues  of  clomazone,  in  or  on  a  variety 
of  raw  agricultural  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
clomazone  in  food  as  follows:  . 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 


indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  Toxicity 
observed  in  oral  toxicity  studies  were 
not  attributable  to  a  single  dose  or  one 
day  exposure.  Therefore,  no 
toxicological  endpoint  was  identified 
for  acute  toxicity  and  no  acute  dietary 
risk  assessment  is  required. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 


(DEEM"^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments: 
Tolerance  level  residues  and  100 
percent  crop  treated  (%CT)  assumptions 
were  made  for  the  proposed  commodity 
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of  this  emergency  e.xemption.  and  all 
other  commodities  with  tolerances  for 
residues  of  clomazone.  in  order  to 
estimate  the  Theoretical  Maximum 
Residue  Contribution  (TMRC)  for  the 
general  population  and  subgroups  of 
interest. 

2.  Dietary  exposure  from  drinking 
water  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
clomazone  in  drinlung  water  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
clomazone. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCl- 
GROW,  which  predicts  pesticide 
concentrations  in  groundwater.  In 
general.  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/E.Xa\MS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EX.WiS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  c:overage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mLxing.  dilution,  or  treatment)  of  raw- 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary-  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify-  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 


DWLOCs  are  theoretical  upper  limits  on 
d  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  clomazone 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  SCl-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  clomazone  for 
acute  exposures  are  estimated  to  be  95 
parts  per  billion  (ppb)  for  surface  water 
and  2.4  ppb  for  ground  water.  The  EECs 
for  chronic  exposures  are  estimated  to 
be  68  ppb  for  surface  water  and  2.4  ppb 
for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure  '  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g..  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Clomazone  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 

4  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity- 
Section  408(b)(2){D)(v)  requires  that. ' 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
clomazone  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
clomazone  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  clomazone  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

C.  Safety  Factor  for  Infants  and  Children 

1 .  Safety  factor  for  infants  and 
children — i.  In  general.  FFDCA  section 
408  provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 


completeness  of  the  data  base  on 
toxicity  cind  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

ii.  Developmental  toxicity  studies  — a. 
Rat.  From  the  rat  developmental  toxicity 
study,  the  maternal  (systemic)  NOAEL 
was  100  milligrams/kilograms/day  (mg/ 
kg/day),  based  on  decreased  locomotion 
and  abdominal  staining  at  the  LOAEL  of 
300  mg/kg/day.  The  developmental 
(pup)  NOAEL  was  100  mg/kg/day,  based 
on  delayed  ossification  at  the  LOAEL  of 
300  mg/kg/day. 

b.  Rabbit.  From  the  rabbit 
developmental  toxicity  study,  the 
maternal  (systemic)  NOAEL  was  240 
mg/kg/day,  based  on  decreased  body 
weight  gain  at  the  LOAEL  of  700  mg/kg/ 
day.  The  developmental  (pup)  NOAEL 
was  700  mg/kg/day  at  the  highest  dose 
tested. 

iii.  Reproductive  toxicity  study — Rat. 
From  the  rat  reproductive  toxicity 
study,  the  maternal  (systemic)  NOAEL 
was  50  mg/kg/day,  based  on  decreased 
body  weight,  food  consumption,  clinical 
signs,  and  organ  weight  changes  at  the 
LOAEL  of  100  mg/kg/day.  The 
reproductive  (pup)  NOAEL  was  5  mg/ 
kg/  day,  based  on  decreased  pup 
viability,  reduced  survival,  and 
decreased  body  weight  at  the  LOAEL  of 
50  mg/kg/day. 

iv.  Prenatal  and  postnatal  sensitivity. 
The  prenatal  and  postnatal  toxicology 
data  base  for  clomazone  is  complete 
with  respect  to  FQPA  considerations. 
There  is  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rats  or  rabbit  fetuses  to  in  utero 
exposure  in  developmental  studies. 
Although  there  was  a  suggestion  of 
susceptibility  in  the  rat  developmental 
study  based  on  the  presence  of  delayed 
ossification  in  the  fetuses,  the  HIARC 
concluded  that  the  fetal  effects  were  no 
more  severe  than  the  maternal  effects 
because: 

•  There  is  no  dose  response 
relationship  for  delayed  ossification 
(i.e.,  absence  of  increased  incidence 
with  increase  in  dose); 

•  Low  fetal/litter  incidences; 

•  Delayed  ossifications  were  not 
considered  to  be  severe;  and  no  visceral 
or  skeletal  malformations  were  seen. 

•  A  developmental  neurotoxicity 
(DNT)  study  is  not  required  at  this  time. 

Neurotoxicity  data  is  not  available  nor 
is  it  required  as  the  chemical  is  not  a 
cholinesterase  inhibitor  and  has  shown 


no  indications  of  central  or  peripheral 
nervous  system  effects  in  any  other 
studies  and  does  not  appear  to  be 
structurally  related  to  any  other 
chemical  that  causes  adverse  nervous 
system  effects. 

V.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  clomazone  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
additional  lOX  safety  factor  to  accoimt 
for  increased  sensitivity  of  infants  and 
children  was  reduced  to  IX.  EPA 
concluded  that  the  safety  factor  could  be 
removed  for  clomazone  because: 

•  There  is  no  indication  of 
quantitative  or  qualitative  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposure; 

•  A  developmental  neurotoxicity 
study  is  not  required;  and 

•  The  dietary  (food  and  drinking 
water)  exposure  assessments  will  not 
underestimate  the  potential  exposures 
for  infants  and  children  (there  are 
currently  no  registered  residential  uses). 

D.  Aggregate  Risks  and  Determination  of 

Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 


water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC.  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  Liters 
(L)/70  kg  (adult  male),  2L/60  kg  (aduh 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
clomazone  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 


this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  w-itb  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  var>'  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  clomazone  on  drinking  water 
as  a  part  of  the  aggregate  risk  assessment 
process. 

1.  Acute  risk.  Acute  aggregate  risk 
estimates  are  below  EPA's  level  of 
concern.  A  Tier  1  acute  dietary-  exposure 
analysis  for  clomazone  was  performed 
using  existing  and  proposed  tolerance 
level  residues,  100%  CT  for  all 
commodities,  and  DEEM""  default 
processing  factors.  The  acute  analysis 
was  performed  for  females  1 3-50  years 
old.  The  acute  dietary-  exposure  estimate 
(food  only)  for  this  population  subgroup 
was  <l%'of  the  aPAD  at  the  95th 
percentile.  Thus,  the  acute  dietary-  risk 
associated  with  the  existing  and 
proposed  uses  of  clomazone  does  not 
exceed  EPA's  level  of  concern  (>100% 
aPAD).  The  surface  and  ground  water 
EECs  were  used  to  compare  against  the 
back-calculated  DWLOC  for  aggregate 
risk  assessment.  For  ground  and  surface 
water,  the  EECs  for  clomazone  are  less 
than  EPA's  DWLOC  for  clomazone  in 
drinking  water  as  a  contribution  to  acute 
aggregate  exposure  (Table  2).  Therefore. 
EPA  concludes  with  reasonable 
certainty  that  residues  of  clomazone  in 
drinking  water  do  not  contribute 
significantly  to  the  acute  aggregate 
human  health  risk  at  the  present  time. 


Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Clomazone 


Population  Sut)group 


aPAD  (mg/ 
kg) 


<^'o  aPAD 
(Food) 


Surface 

Water  EEC 

(ppb) 


Ground 

Water  EEC 

(ppb) 


Acute 

DWLOC 

(ppb) 


Females  1 3-50  yrs  old 


1 


<1 


95 


24 


30.000 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  clomazone  from  food 
will  utilize  <1%  of  the  cPAD  for  the 
U.S.  population  and  all  subpopulations. 
There  are  no  residential  uses  for 


clomazone  that  result  in  chronic 
residential  exposure  to  clomazone.  In 
addition,  despite  the  potential  for 
chronic  dietary  exposure  to  clomazone 
in  drinking  water,  after  calculating 
DWLOCs  and  comparing  them  to 
conservative  model  estimated 


environmental  concentrations  of 
clomazone  in  surface  and  ground  water, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  cPAD. 
as  shown  in  the  following  Table  3: 


I 


Table  3.—  Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  clomazone 


Population  Subgroup 


cPAD  mg/ 
kg/day 


%  cPAD 
(Food) 


Surtace 

Water  EEC 

(ppb) 


Ground 

Water  EEC 

(ppb) 


Ctironic 

DWLOC 

(PPb) 


U.S.  Population 
All  infants  <1  yr  old 


0.84 
0.84 


<1 
<1 


23 
23 


2.4 
2.4 


29.000 
8.400 
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3.  Short-term  risk.  Short-term 
aggregate  e.xposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Clomazone  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  were  previously 
addressed 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  non-dietar\',  non- 
occupational exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Clomazone  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  riskirom  food  and 
water,  which  were  previously 
addressed. 

5  Aggregate  cancer  risk  for  L'  S. 
population  Clomazone  has  been 
classified  as  a  "not  likely  human 
carcinogen"  based  on  the  lack  of 
carcinogenic  response  in  rats  and  mice 
and  the  lack  of  mutagenic  concern. 
Further,  there  is  no  data  in  the  literature 
or  structure  activity  relationship  (SAR) 
information  to  indicate  carcinogenic 
potential  Therefore,  a  cancer  risk 
assessment  is  not  required. 

6  Determination  of  safety.  Based  f>n 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certaintv  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  clomazone 
residues. 

V.  Other  Considerations 

A  Analytical  Enforcement  Methodology 

.Adequate  enforcement  methodology 
(GLC/NPD  or  GLC/MS)  are  available  ' 
(PAM  II)  for  enforcement  of  clomazone 
residues.  Additionally,  clomazone  is 
adequately  recovered  {>80%)  via  the 
FDA  Multiresidue  Methods  of  PAM  I 
(Pestrak.  1990). 

B.  International  Residue  Limits 

There  is  neither  a  Codex  proposal  nor 
Canadian  limits  for  residues  of 
clomazone  in'on  sugarcane.  A  Mexican 
limit  of  0.05  ppm  is  established  for 
clomazone  per  se  in/on  sugarcane. 
Therefore,  a  compatibility  issue  is  not 
relevant  to  the  proposed  tolerance. 

VI.  Conclusion 

Therefore,  the  time  limited  tolerance 
is  established  for  residues  of  clomazone. 
in  or  on  sugarcane  at  0.05  ppm 

VU.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 


file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
.Mthough  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessarv  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  BO  days,  rather  than  30  days. 

A   What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  control 
number  OPP-301084  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  Februarv  20.  2001. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  inc:lude  a  statement  of 
the  fai;tual  issues(s)  on  which  a  hearing 
is  requested,  the  requestors  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upcjn  by  the  objector  (40 
CFR  178.27)   information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  t:FR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  rec:ord.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  C;lerk  (1900).  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave..  NVV..  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall.  401  M  St..  SW.. 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 


excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-^865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Servir     Division  (7502C).  Office  of 
Pesticide  I    jgrams.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-301084.  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy- 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many.  Federal 
Depository'  Libraries. 
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B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entided  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 


that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  7.  2000. 

James  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  ;346(a)  and 
371. 

2.  Section  180.425  is  amended  by 
alphabetically  adding  the  commodity 
Sugarcane  to  the  table  in  paragraph  (b) 
to  read  as  follows: 

§  1 80.425    Clomazone;  tolerances  for 
residues. 


(b)' 


Commodity 


Parts  per 
million 


Expiration/ 

revocation 

date 


Sugarcane 


0.05 


12/31/02 


*  *  *  * 


[FR  Doc.  00-32399  Filed  12-19-00;  8:4.5  am] 

BILLING  CODE  6560-5&-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
(FRL-6915-8) 

Alabama:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  Alabama  has  applied  to  EPA 
for  Final  authorization  of  the  changes  to 
its  hazardous  waste  program  under  the 
Resource  Conser\'ation  and  Recovery 
Act  (RCRA).  EPA  has  determined  that 
these  changes  satisf\'  all  requirements 
needed  to  qualifv'  for  Final 
authorization,  and  is  authorizing  the 
State's  changes  through  this  immediate 
final  action.  EPA  is  publishing  this  rule 
to  authorize  the  changes  without  a  prior 
proposal  because  we  believe  this  action 
is  not  controversial  and  do  not  expect 
comments  that  oppose  it.  Unless  we  get 
written  comments  which  oppose  this 
authorization  during  the  comment 
period,  the  decision  to  authorize 
Alabama's  changes  to  their  hazardous 
waste  program  will  take  effect  .  If  we  get 
comments  that  oppose  this  action,  we 
will  publish  a  document  in  the  Federal 
Register  withdrawing  this  rule  before  it 
takes  effect  and  a  separate  document  in 
the  proposed  rules  section  of  this 
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Federal  Register  will  serve  as  a  prDpns.il 
to  authorize  the  changes. 
DATES:  This  Final  authorization  will 
become  effective  on  Februar\'  20.  JOOl 
unless  EPA  receives  ad\erse  written 
comment  bv  lanuarv  19.  2001    If  EF'A 
receives  such  comment,  it  will  publish 
a  timely  withdrawal  of  this  immediate 
final  rule  in  the  Federal  Register  and 
inform  the  public  that  this  authorization 
will  not  take  effect. 

ADDRESSES:  Send  written  comments  to 
N'arindar  Kumar,  Chief  RCRA  Prr)grams 
Branch,  Waste  Management  Division. 
Environmental  Protection  Agent;v,  The 
Sam  .\unn  Atlanta  Federal  Center,  fil 
Forsvth  Street,  SVV,  Atlanta.  Georgia 
30303-8960:  (404)  562-8440   You  can 
view  and  copv  Alabama's  application 
from  8  a.m.  to  5  p.m.  at  the  following 
addresses:  1400  Coliseum  Blvd  , 
Montgomery,  Alabama  36130—1463, 
Phone  number:  (334)  271-7700  and  EPA 
Region  4.  Library.  The  Sam  Nunn 
Atlanta  Federal  Center,  61  Forsvth 
Street,  SVV,  Atlanta,  Georgia  30303- 
8960.  Phone  number:  (404)  562-8190 
FOR  FURTHER  INFORMATION  CONTACT: 
N'arindar  Kumar,  Chief,  RCR.A  Programs 
Branch,  Waste  .Management  Division, 
Environmental  Protec:tion  .AgenfV  at  the 
above  address  and  phone  number. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  .•Vre  Revisions  to  State 
Programs  .\ecessary? 

States  which  have  received  final 
authorization  from  EPA  under  R(!RA 
section  3006(b).  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
program  As  the  Federal  program 
changes.  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
change-.  Changes  to  State  programs  ma\ 
be  necessary'  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266.  268.  270.  273  and  279. 

B.  What  Decisions  Have  We  .Made  in 
This  Rule? 

We  conclude  that  Alabama's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutorv  and 
regulatory  requirements  established  b\ 
RCR.-\  Therefore,  we  grant  Alabama 
Final  authorization  to  operate  its 
hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application   .Alabama  has  responsibilit\ 
for  permitting  Treatment.  Storage,  and 
Disposal  Facilities  (TSDFs)  within  lt^ 


Dor 
for 


irders  (except  in  Indian  Country')  and 
ir  carrying  out  the  aspects  of  the  RCR.'X 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulatiims  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Alabama,  including 
issuing  [lermits.  until  the  State  is 
granted  authorization  to  do  so. 

C.  What  Is  the  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Alabama  subject  to  RCRA  will 
now  have  to  comply  with  the  authorized 
State  requirements  instead  of  the 
e(]uivaleiit  Federal  requirements  in 
order  to  comply  with  RCR.A.  Alabama 
has  enforcement  responsibilities  under 
its  state  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007,  3008,  3013,  and  7003, 
which  include,  among  others,  authority 
to: 

•  Do  inspec  tions.  and  require 
monitoring,  tests,  analyses  or  reports. 

•  Enforce  RCiRA  requirements  and 
suspend  or  revoke  permits. 

•  I'ake  enforcement  actions  regardless 
ot  whether  the  State  has  taken  its  own 
actions. 

This  action  does  not  impose 
additional  re(|uirements  im  the 
regulated  community  because  the 
regulations  for  which  Alabama  is  being 
authorized  by  today's  action  are  already 
effec;ti\e.  and  are  not  changed  by  today's 
ac  tion 

D.  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  did  not  [lublish  a  proposal  before 
today's  rule  beciuse  we  view  this  as  a 
routine  program  change  and  do  not 
expect  comments  that  oppose  this 
approval    We  are  providing  an 
opportunity  for  public  comment  now.  In 
addition  to  this  rule,  in  the  proposed 
rules  section  of  today's  Federal  Register 
we  are  publishing  a  separate  document 
that  pni[)oses  to  authorize  the  state 
program  t:hanges. 

E.  What  Happens  if  EPA  Receives 
Comments  That  Oppose  This  Action? 

It  EP.-\  receives  comments  that  oppose 
this  authorization,  we  will  withdraw 
this  rule  by  publishing  a  document  in 
the  Federal  Register  before  the  rule 
bee  Dines  effective  EPA  will  base  any 


further  decision  on  the  authorization  of 
the  state  program  changes  on  the 
proposal  mentioned  in  the  previous 
paragraph.  We  will  then  address  all 
public  comments  in  a  later  final  rule. 
You  may  not  have  another  opportunity 
to  comment.  If  you  want  to  comment  on 
this  authorization,  you  must  do  so  at 
this  time. 

If  we  receive  comments  that  oppose 
only  the  authorization  of  a  particular 
change  to  the  State  hazardous  waste 
program,  we  will  withdraw  that  part  of 
this  rule  but  the  authorization  of  the 
program  changes  that  the  comments  do 
not  oppose  will  become  effective  on  the 
date  specified  above.  The  Federal 
Register  withdrawal  document  will 
specify  which  part  of  the  authorization 
will  become  effective,  and  which  part  is 
being  withdrawn. 

F.  What  Has  Alabama  Previously  Been 
Authorized  for? 

Alabama  initially  received  Final 
authorization  on  December  8,  1987, 
effective  December  22,  1987,  (52  FR 
46466)  to  implement  the  RCRA 
hazardous  waste  management  program. 
We  granted  authorization  for  changes  to 
their  program  on  November  29,  1991, 
effective  January  28,  1992  (56  FR 
60926),  May  is!^  1992.  effective  July  12. 
1992  (57  FR  20422).  October  21.  1992. 
effective  December  21,  1992  (57  FR 
47996),  March  17,  1993,  effective  May 
17,  1993  (58  FR  20422),  September  24, 
1993,  effective  November  23,  1993  (58 
FR  49932),  February-  1,  1994,  effective 
April  4,  1994  (59  FR  4594),  November 
14,  1994,  effective  lanuarv  13,  1995  (59 
FR  56407),  August  14,  1995,  effective 
October  13.  1995  (60  FR  41818). 
February  14.  1996.  effective  April  15, 
1996  (61  FR  5718).  April  25.  1996. 
effective  June  24.  1996  (61  FR  5718). 
November  21,  1997  effective  February 
10.  1998(62  FR  62262), 

G.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  October  28.  1999.  and  on  March 
19.  2000.  Alabama  submitted  final 
complete  program  revision  applications, 
seeking  authorization  of  their  changes  in 
accordance  with  40  CFR  271.21.  We 
now  make  an  immediate  final  decision, 
subject  to  receipt  of  written  comments 
that  oppose  this  action,  that  Alabama's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary-  to  qualify  for  Final 
authorization.  Therefore,  we  grant 
Alabama  Final  authorization  for  the 
following  program  changes  which  were 
promulgated  on  fulv  1,  1995-June  30, 
1996  and  on  July  I,'l996-June  30,  1997: 
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Description  of  Federal  requirement 


Checklist  145  Liquids  in  Landiills 
I 


Checklist  148  RCRA  Expanded  Public  Partici- 
pation. 


Federal  Register  date  and  page 


Analogous  state  auttiority^ 


7/11/95  60  FR  3570a-35706 


12/11/95  60  FR  63417-63434 


Checklist  150  Amendments  to  the  definition  of  i  3/26/96  61  FR  13103-13106 
Solid  Waste;  Amendment  II. 


Ctiecklist  151  Land  Disposal  Restrictions  Phase 
III—  Decharacterized  Wastewaters,  Cartaa- 
mate  Wastes,  and  Spent  Potliners. 


Checklist  153  Conditionally  Exempt  Small 
Quantity  Generator  Disposal  Options  under 
Subtitle  D. 


Checklist  154  Consolidated  Organic  Air  Emis- 
sion Standards  for  Tanks,  Surface  Impound- 
ments, and  Containers. 


Checklist  155  Land  Disposal  Restrictions  Phase 
Ill-Emergency  extension  of  the  K088  Capac- 
ity Variance. 

Checklist  156  Military  Munitions  Rule:  Waste 
Identification  and  Management;  Explosives 
Emergencies;  Manifest  Exemption  for  Trans- 
port of  Hazardous  Waste  on  Right-of-Ways 
on  Contiguous  Properties. 


4/8/96  61  FR  5566-15660,  Amended  by  4/8/ 
96  FR1 5660-1 5668,  4/30/96  61  FR  19117, 
6/28/96  61  FR  3680-33690,  7/10/96  61  FR 
36419-36421,  8/26/96  61  FR  43924- 
43931,  2/19/97  62  FR  7502-7600 

7/1/96  61  FR  34252-34278  


12/6/94  59  FR  52896-62953,  Amended  by.  5/ 
19/95  60  FR  25828-26829,  9/29/95  60  FR 
50426-50430,  11/13/95  60  FR  56952- 
56954,  2/9/96  60  FR  4903-4916,  6/5/96  60 
FR  28508-28510,  11/25/96  60  FR  59932- 
59997 


1/14/97  62  FR  1992-1997 


2/12/97  62  FR  6622-6657 


335-1 4-5.14(1 5)(e)2.(ii),(iii),  335-1 4-6- 

.14(15)(f)2.(ii),(iii). 

Alabama  Code  §§22-  30-4,22-30-6,22-30- 
10,22-30-11,22-3-14.22-30-15.  22-3-16 

335-14-8- 08(1  )(a)1-<1)(a)4,  335-14-9- 

.08(1)(b)1-  (1)(b)3.  335-14-8- 08(1  )(c)1 - 
(1)(c)6,  335-14-8-01  (2)(g).  335-14-8- 
.02(5)(b)22.  335-14-8-03(1  )(m),  335-14- 
8-06(3)(b)6.7,8-11.  335-14-8- 06(7)(d)3- 
(d)6,  335-1 4-8-.06(7)(g) 

Alabama    Code   §§22-30-4,22-30-6.22-30- 
10.22-30-11.22-30-14,22-30-15.22-30- 
16. 

335-14-2-01  (4)(a)12. 

Alabama    Code    §§22-30-4.22-3-6.22-30- 
1 0.22-30-1 1 .22-30-1 4.22-30-1 5.22-30- 
16 

335-14-9-01  (1)-.01  (9).  335-14-9-03(10). 
335-14-04(1  )..04(3)-04(5).  335-14-9- 

.04(8).  335-1 4-9-Appendix  XI 

Alabama  Code.  §§22-30-4.22-30-6.22-30- 
1 0.22-30-1 4.22-30-1 5.22-30-1 6 

335-1 4-2-.01(5)(f)3,  335-14-2-  01(5)(f)3  (i|- 
(vi).  335-14-2- 01  (5)(g)3  335-14-2- 
01(5)(g)3(iHvl) 

Alabama  Code  §§22-30-10,22-30-1122- 
30-14.22-30-15,22-30-16 

335-14-1-02(2),  335-14-3- 03(5)(a)1  (i)Hii), 
335-14-3-.03(5)(d)2,  335-14-5- 02(4)(b)6 
335-14-5-  02(6)(b)4.  335-14-5-  05(4)(b)3 
335-14-5- 05(4)(b)6,  335-14-5- 05(8)(c), 
335-14-5-09(10),  335-14-5-10(11).  335- 
14-5-11(13).  335-14-5-24(2).  335-14- 
5.27-29,  335-14-6-01  (b).  335-14-6- 
.02(4)(b)6,  335-1 4-6-.02(6)(b)4,  335-14- 
6-.05(4)(b)3,(b)6.  335-14-6- 05(8)(d) 

335-14-6-09(10).  335-14-6  10(13),  335- 
14-6-11(12).  335-14-6-27-29.  335-14- 
6-Appendix  VI  335-14-6- 01  (4)(a)2-<a)4. 
335-1 4-&-.02(5)(b)5.  335-14-8- 02(6)(e). 
335-14-8- 02(7)(k),  335-14-8- 02(8)(j) 
335-14-8-  02(18)(a).(a)1-7 

Alabama    Code  §§22-30-3,22-30-9,22-30- 
10,22-30-1 1 ,22-30-12,22-30-13.22-30- 
14,     22-30-15,22-30-16,22-30-17.22-30- 
18.22-30-1 9. 22-30-20(9),22-22A-5 

335-14-9-03 

Alabama  Code  §§22-30-4.22-30-6.22-30- 
11,22-30-16. 

335-14-1-02(1),  335-14-2- 

01(2)(A)2.(iii).(iv).  335-14-3- 01  (1)(i),  335- 
14-3-.02(1)(f).  335-14^- 01(1  )(e)(1)(f), 
335-14-5- 01(1  )(9)8(i)(IV).  335-14-5- 

,01(1)(g)8.(iv).  335-14-5-01(1  )(i).  335-14- 
5-05(1),  335-14-5-31(1),  335-14- 
5.31(2)(a)(2)(a)1-5.  335-14- 31  (2)(b),  335- 
14-5-.31(2)(b)1  (Mil).  335-14-5- 

.31(2)(b)2,(b)3.  224-14-5-  31(2)(c)-(f), 

335-1 4-5-31  (3)(b),  335-14-6- 

01(1)(c)11  (i)(IV),  335-14-6- 

01(1)(c)11  (iv),  335-14-6- 01(1  )(f).  335- 
14-6-05(1),  335-14-6-31(1  ),(2)(a).2(b)- 
(f).  335-14-6-31  (3)(a)(b).  335-14-7- 
13(1)(a)(b),  335-14-7-13(2).  335-14-1- 
02(1).  335-24-7-.  13(3)(a)-(d).  335-14-7- 
.13(4)(a)-(c),  335-14-7-13(5).  335-14-7- 
13(6)(a)-<e),  335-14-7-13(7),  335-14-8- 
,01(1)(c)3.(l)(IV),  335-14-8-01  (1)(c)3  (hi), 
335-1 4-8-.04(3)(e)1,  335-14-&-04 

Alabama  Code  §§22-30-9,22-30-10.22-30- 
11,22-30-12.22-30-15,22-30-16,22-30- 
1 8,22-30-1 9,22-30-20,22-30-2 1 ,22-30- 
22A-5. 
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Description  of  Federal  requirement 


Federal  Register  date  and  page 


Analogous  state  authonty' 


Checklist  157  Land  disposal  Restrictions  Phase 
IV-Treatment  Standards  tor  Wood  Preserving 
Wastes.  Papenwork  Reduction  and  Stream- 
lining. Exemptions  from  RCRA  for  Certain 
Processed  Matenals.  and  Miscellaneous  Haz- 
ardous Waste  Provisions. 


Checklist  158  Testing  and  Monifonng  Activities 
Amendment  III. 


5/12/97  62  FR25998-26040 


6/13/97  62  FR  32452-32463 


Checklist  159  Conformance  with  the  Carbamate 
Vacatur 


6/17/97  62  FR  32974-32980 


335-14-2- 01  (1)(c)9.  335-1 4-2-01  (2)/Table 
1,  335-14-2.01(4)(a)13-14.  335-14-2- 
.01(4)(a)14(li).  335-14-2-01  (6)(a)3.(ii), 

335-14-9-01,  335-14-9-03.  335-14-9- 
04,  335-1 4-9-Appendlces  I,  II.  III.  and  X, 
335-1 4-9-appendlx  VI-VIII,  335-14-9-Ap- 
pendix  X. 

Alabama  Code  §§22-30-4,22-30-6.22-30- 
11.22-30-16. 

335-14-1-02(2),  335-14-5-.27(5)(d)1  (iii). 
335-1 4-5-.27(5)(f).  335-14-5-.28(14)(d)2, 
335-1 4-5-Appendix  IX,  footnote  5,  335- 
14-6-.27(5)(d)1  .(iii),  335-1 4-6-.27(5)(f), 
335-14-e-.28(14)(d)2,  335-14-7-08,  335- 
1 4-7-Appendix  IX. 

Alabama  Code  §§22-30-3,22-30-4  22-30- 
6,22-30-1 0,22-30-1 1 ,22-30-1 6. 

335-1 4-2-.04(3)/Table,  335-14-2-04(4), 
335-1 4-2-Appendix  VII,  335-1 4-2-Appen- 
dix  VIII.  3335-14-9-03 

Alabama  Code  §§22-30-4.22-30-6,22-30- 
10.22-30-11,22-30-16. 


'Alabama  Department  of  Environmental  Management  Administrative  Code.  Division  335-14.  Hazardous  Waste  Program  Regulations  effective 
March  28.  1997  for  checklists  numbers  145,  148  150  and  151,  and  regulations  effective  March  27.  1998,  for  checklists  numbers  153,  154,  155, 
156,  157,  158,  and  159 


H.  Where  Are  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

We  consider  the  following  State 
requirement  to  be  more  stringent  than 
the  Federal  requirements: 

•  3.35-14-9-03,  Alabama  has 
adopted  40  CFR  268  by  reference 
exclusive  of  268.1(c)(3).  The  State  is 
more  stringent  by  excluding  disposal  of 
waste  into  nonhazardous  or  hazardous 
injection  wells. 

This  requirement  is  part  of  Alabama's 
authorized  program  and  is  federally 
enforceable. 

EPA  cannot  delegate  the  Federal 
requirements  at  61  FR  16290-16316, 
"Imports  and  Exports  of  Hazardous  " 
(checklist  152)  .although  Alabama  has 
adopted  these  requirements  verbatim 
from  the  Federal  regulations  at  335-14- 
2-.01(6)(a)5,  335-14-3-.01(l)(d),  335- 
14-3-.01(l)(e)-(h).  335-14-3-.05(4)(b), 
335-14-3-,05(7)(b),  335-14-3- 
.05(9)(a)(9)(b),  335-14-3- 090(1  )(al, 
335-14-3-.09(l)(b),  335-14-3- 
.09(2)(2)(a-l),  335-14-.09{3)(a).  335-14- 
3-.0g(3)(a)l,  335-14-3- 09(3)(a)l(i)- 
(iii),  335-14-3-.09(3)(a)2,  335-14-3- 
.09(3)(a)2(i-ii),  335-14-3-.Q9(3)(a)3-4, 
335-14-3-.09(3)(b),  335-14-3- 09(4)(b- 
e).  335-14-3-.09(5){a)-(e).  335-14-3- 
.09(6)(a-g).  335-14-3-.09(7)(a)(b).  335- 
14-3-.0(8)(a-c).  335-14-3- 
.09(8)(cn.(iii)2.  335-14-3-.09(9)(10)(a- 
e).  335-14-5-.02{3)(a)l,  2(e)33.5-14-6- 
.02(3)(a)l,  2.  (2)(e),  335-14-7-.06(  l)(b)2. 
3,335-14-11-02(11).  335-14-11- 
.03(11).  335-14-11-04(7).  335-14-11- 
.06(1).  335-14-ll-.06(l)(d),  EPA  will 
continue  to  implement  those 
requirements. 


I,  Who  Handles  Permits  After  the 
Authorization  Takes  Effect? 

Alabama  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  EPA  will  continue  to  administer 
any  RCRA  hazardous  waste  permits  or 
portions  of  permits  which  we  issued 
prior  to  the  effective  date  of  this 
authorization  until  the  permits  expire  or 
are  terminated.  We  will  not  issue  any 
more  new  permits  or  new  portions  of 
permits  for  the  provisions  listed  in  the 
Table  above  after  the  effective  date  of 
this  authorization,  EPA  will  continue  to 
implement  and  issue  permits  for  HSWA 
requirements  for  which  Alabama  is  not 
yet  authorized. 

I.  How  Does  Today's  Action  Affect 
Indian  Country  (18  U.S.C.  115)  in 
Alabama? 

Alabama  is  not  authorized  to  carry  out 
its  hazardous  waste  program  in  Indian 
country  within  the  State,  which 
includes  the  Poarch  Band  of  Creek 
Indians.  Therefore,  this  action  has  no 
effect  on  Indian  countrv'.  EPA  will 
continue  to  implement  and  administer 
the  RCRA  program  in  these  lands, 

K.  What  Is  Codification  and  Is  EPA 
Codifying  Alabama's  Hazardous  Waste 
Program  as  Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations,  We  do  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272,  We  reserve  the 


amendment  of  40  CFR  part  272,  subpart 
B  for  this  authorization  of  Alabama's 
program  until  a  later  date. 

L.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735,  October  4.  1993),  and 
therefore  this  action  is  not  subject  to 
review  by  OMB.  This  action  authorizes 
state  requirements  for  the  purpose  of 
RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  I  certif\'  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C,  601 
et  seq.).  Because  this  action  authorizes 
pre-existing  requirements  under  state 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  action  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  bv  Executive  Order  13084  (63 
FR  27655,  May  10.  1998),  This  action 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255.  August  10,  1999),  because  it 
merely  authorizes  state  requirements  as 


part  of  the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks. 

Under  RCRA  3006(b),  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  February  20, 
2001. 


List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information, 
HELzardous  waste,  Heizardous  waste 
transportation,  Indian  lands, 
Intergovernmental  relations,  Penalties, 
Reporting  and  record  keeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926.  6974(b). 

Dated:  November  28,  2000. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
[FRDoc.  00-31723  Filed  12-19-00:  8:45  am] 

BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION. 

47  CFR  Parts  1,  73,  and  74 

[MM  Docket  No.  98-93;  FCC  00-368] 

1998  Biennial  Regulatory  Review— 
Streamlining  of  Radio  Technical  Rules 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  continues  the 
Commission's  wide-ranging  reform  of 
the  Mass  Media  Bureau's  radio  technical 
rules.  These  rule  modifications  were 
proposed  as  part  of  a  broad-based 
initiative,  undertaken  in  conjunction 
with  the  Commission's  1998  biermial 
regulatory  review,  to  streamline  the 
Mass  Media  Bureau  radio  technical 
rules,  and  are  intended  to  speed  the 
introduction  of  new  and  improved 
broadcast  services  to  the  public,  provide 
greater  flexibility  to  broadcasters  to 
improve  existing  services,  and  reduce 
regulatory  burdens  on  applicants. 
DATES:  Effective  January  19.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  H,  Dovle.  Audio  Services  Division, 
Mass  Media  Bureau  (202)  418-2700, 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order  in  MM  Docket  No, 
98-93.  adopted  October  12,  2000,  and 
released  November  1,  2000.  The 
complete  text  of  this  Second  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  on  the 
Internet  at  /ittp.7/wu'w./cc,gov/m/nb/ 
asd/we]come2.html#NEWSBOX  or  using 
the  Commission's  Electronic  Document 
Management  System  (EDOCS)  at  http:// 
wvm'. fcc.gov/searchtools. html,  and  may 
be  purchased  from  the  Commission's 


copy  contractor.  International 
Transcription  Service  (ITS).  1231  20th 
Street.  NW.,  Washington.  DC  20036. 
(202)  857-3800  telephone,  (202)  857- 
3805  facsimile. 

Summary  of  Second  Report  and  Order 

I.  Introduction 

In  this  Second  Report  and  Order,  the 
Commission  modifies  the  minimum 
distance  separation  requirements  for 
short-spaced  FM  stations  to  allow  short 
spacings  of  at  least  six  kilometers  for  all 
classes  of  FM  stations;  permits  short- 
spaced  FM  stations  in  Puerto  Rico  and 
the  U.S.  Virgin  Islands  additional  site 
location  flexibility  by  adopting  the  use 
of  contour  protection  to  determine 
station  compliance  with  Commission 
rules;  creates  a  new  class  of  FM  station, 
Class  CO,  with  maximum  permissible 
facilities  of  100  kilowatts  effective 
radiated  power  (ERP)  and  450  meters 
anteima  radiation  center  height  above 
average  terrain  (HAAT).  and  specifies 
minimum  distance  separation 
requirements  for  this  new  FM  class; 
specifies  a  new  minimum  antenna 
radiation  center  HAAT  of  451  meters  for 
Class  C  FM  stations;  creates  a  demand- 
driven  procedure  for  reclassification  to 
Class  CO  of  existing  Class  C  FM  stations 
with  facilities  less  than  100  kilowatts 
ERP  and  451  meters  antenna  radiation 
center  HAAT;  permits  certain  broadcast 
stations  to  correct  licensed  transmitter 
site  geographic  coordinates  and  allows 
certain  FM  translator  and  FM  booster 
stations  to  request  a  decrease  in  ERP  by 
filing  only  a  license  application; 
modifies  the  second  adjacent  channel 
interference  ratios  for  noncommercial 
educational  (NCE)  FM  and  FM 
translator  stations;  and  requires  NCE  FM 
facilities  to  provide  1  mV/m  (60  dBii)  or 
greater  signal  strength  to  at  least  50 
percent  of  the  population  or  area  within 
the  station's  community  of  license. 

II.  Discussion 

A.  FM  Technical  Requirements 

1.  Modification  of  Minimum  Distance 
Separation  Requirements  for  Short- 
Spaced  FM  Stations 

To  be  considered  fully  spaced  and  to 
be  able  to  use  maximum  permissible 
facilities  for  their  station  class,  the 
transmitter  sites  for  all  non-reserved 
band  FM  stations  and  certain  reserved 
band  FM  stations  are  required  to  meet 
the  minimiim  distance  separation 
requirements  of  47  CFR  73.207. 
However,  in  order  to  allow  site  location 
flexibility,  some  of  these  FM  stations  are 
permitted  to  utilize  short-spaced 
transmitter  sites,  provided  that  the 
short-spaced  station  meets  the  less 
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restrictive  minimum  distance  separation 
requirements  for  short-spaced  stations 
contained  in  47  CFR  73  215(f).  and  does 
not  cause  prohibited  contour  overlap  to 
nearby  co-channel  or  first,  second,  or 
third  adjacent  channel  FM  stations.  In 
47  CFR  73.215(e).  co-channel  and  Hrst- 
adjacent  channel  FM  stations  are 
permitted  considerable  short  spacing 
(between  4  and  35  kilometers),  while 
second  and  third-adjacent  channel  FM 
stations  are  permitted  little  or  no  short 
spacing  (between  0  and  10  kilometers). 
To  allow  all  eligible  FM  stations 
maximum  site  location  flexibility,  47 
CFR  73.215(e)  is  modified  to  provide  a 
minimum  of  six  kilometers  relief  from 
the  fully-spaced  minimum  distance 
separation  requirements  of  47  CFR 
73.207. 

2.  Adoption  of  Contour  Protection 
Methodology  for  Short-Spaced  FM 
Stations  in  Puerto  Rico  and  the  U.S. 
Virgin  Islands 

FM  stations  in  Puerto  Rico  and  the 
U.S.  Virgin  Islands  may  use  short- 
spaced  transmitter  sites  so  long  as  the 
facilities  proposed  at  the  short-spaced 
site  do  not  extend  the  predicted  1  mV/ 
m  contour  of  the  station  toward  the  1 
mV/m  contour  of  any  short-spaced 
station.  Due  to  the  var\'ing  terrain  on  the 
islands,  this  requirement  unnec:essarilv 
restricts  site  location  for  manv  FM 
stations  in  Puerto  Rico  and  the  b'.S. 
Virgin  Islands.  In  order  to  allow  FM 
stations  in  Puerto  Rico  and  the  U.S. 
\'irgin  Islands  the  same  site  location 
flexibility  as  mainland  U.S.  FM  stations, 
47  CFR  73.215  is  modified  to  eliminate 
the  provision  prohibiting  extension  of 
the  short-spaced  FM  station's  predicted 
1  mV/m  contour  toward  the  1  mV'/m 
contour  of  any  short-spaced  FM  station, 
and  to  use  the  contour  protection 
method  to  show  that  proposed  facilities 
at  a  short-spaced  site  do  not  cause 
prohibited  contour  overlap  to  an 
affected  short-spaced  station. 

3.  Creation  of  New  Class  CO  FM  Station 
Class.  Modification  of  Minimum  Class  C 
FM  Station  Antenna  Radiation  Center 
HAAT.  and  Creation  of  a  Procedure  for 
Reclassification  to  Class  CO  of  Existing 
Substandard  Class  C  FM  Stations 

Class  C  FM  stations  are  permitted 
maximum  facilities  of  100  kilowatts  ERP 
and  600  meters  antenna  radiation  center 
HAAT  (or  the  equivalent  thereof),  and 
are  required  to  operate  using  minimum 
facilities  of  100  kilowatts  ERP  and  300 
meters  antenna  radiation  center  HAAT 
(or  the  equivalent  thereof)  The  Class  C 
FM  station  minimum  distance 
separation  requirements  of  47  CFR 
73.207  were  derived  on  the  basis  of 
maximum  permissible  Class  C  facilities 


Recent  studies  show  that  greater  than 
one-half  of  the  existing  Class  C  FM 
stations  operate  with  antenna  radiation 
center  HAATs  between  300  meters  and 
450  meters,  far  less  than  the  maximum 
BOO  meters  that  is  permitted  for  the 
class.  Thus,  the  minimum  distance 
separation  requirements  of  47  CFR 
73.207  overprotect  the  actual  service 
areas  of  most  Class  C  FM  stations,  and 
this  overprotection  may  preclude  the 
intnjductu)n  of  new  and/or  improved 
FM  service  to  the  public.  In  order  to 
remedy  this  overprotection  of  existing 
FM  Class  C  assignments  and  to  allow 
the  public  to  fully  utilize  scarce 
spectrum  resources,  the  Commission 
has  modified  47  CFR  73.21 1  and  created 
a  new  FM  station  class.  Class  CO,  with 
required  minimum  ERP  of  100  kilowatts 
and  allowable  antenna  radiation  center 
HAAT  of  between  300  and  450  meters; 
and  has  modified  47  CFR  73.207  to 
specify  minimum  distance  separation 
requirements  for  the  new  FM  station 
class  that  are  less  than  those  required 
for  a  Class  C  FM  station.  In  concert  with 
the  creation  of  the  new  FM  Class  CO,  the 
Commission  has  modified  47  CFR 
73.211  and  increased  the  minimum 
required  antenna  radiation  center  HAAT 
for  FM  Class  C  to  451  meters 

Existing  substandard  Class  C  FM 
stations,  i.e.  those  with  antenna 
radiation  center  HAATs  between  300 
and  450  meters,  will  not  automatically 
be  reclassified  to  FM  Class  CO  Instead, 
as  sptH-.ified  in  amended  47  CFR  1.420 
and  47  CFR  73.3573,  reclassification  of 
an  existing  substandard  Class  C  FM 
station  will  be  triggered  only  when  a 
facility  modification  application  or  a 
petition  for  rule  making  that  expresses 
a  competing  demand  for  the 
underutilized  spectrum,  and  which 
demonstrates  that  no  other  FM  channel 
is  available  for  the  proposed  service,  is 
filed  with  the  Commission.  Proponents 
of  the  proposed  reclassification  of  the 
substandard  (^lass  C^  FM  station  must 
provide  copies  of  the  application  or 
petition  for  rule  making  to  the  licensee 
of  the  affected  CHass  C  station.  In 
additicm,  the  Commission  will  notif\' 
the  existing  Class  C  FM  station  of  the 
filing  of  the  application  or  the  petition 
for  rule  making  that  proposes 
reclassification  of  the  station.  The 
existing  (Hass  C  station  proposed  for 
reclassification  will  be  afforded  an 
opportunity  to  retain  its  existing  Class  C 
status  by  notifying  the  Commission  of 
its  intention  to  file  a  facility 
modification  application  to  increase  its 
facilities  to  comport  with  the  modified 
Class  C  requirements  within  30  days  of 
the  Commission's  notification  of  the 
proposed  reclassification,  and  by  filing 


the  facility  modification  application 
within  180  days  thereafter.  In  addition, 
the  e.xisting  Class  C  station  proposed  for 
reclassification  may  challenge  the 
proposed  reclassification  on  the  grounds 
that  the  triggering  application  or 
petition  for  rule  making  violates  the 
Commission's  technical  rules  or  that 
there  is  another  frequency  available  for 
the  proposed  new  or  improved  service 
within  30  days  of  the  Commission's 
notification  of  the  proposed 
reclassification.  If  the  licensee  of  the 
affected  existing  Class  C  station  does  not 
file  a  facility  improvement  application 
or  oppose  its  proposed  reclassification 
in  the  time  periods  allowed,  the  existing 
substandard  Class  C  FM  station  will  be 
reclassified  to  FM  Class  CO. 

B.  Streamlined  Application  Processing 
Changes 

1.  Correction  of  Transmitter  Site 
Location  Geographic  Coordinates  for 
Certain  Licensed  Stations  by  License 
Application  Only 

The  correction  of  geographic 
coordinates  for  the  transmitter  site  of  a 
licensed  broadcast  station  currently 
requires  the  filing  of  a  construction 
permit  application  and  a  subsequent 
license  application  to  cover  the 
construction  permit  regardless  of  the 
magnitude  of  the  correction.  Licensed 
stations  proposing  transmitter  site 
geographic  coordinate  corrections  of 
three  or  fewer  seconds  in  latitude  and/ 
or  longitude  may  now,  pursuant  to 
amended  47  CFR  73.1690,  file  only  a 
license  application,  provided  that  the 
transmitter  site  location  correction  does 
not  create  a  new  short  spacing  or 
worsen  an  existing  short  spacing,  and 
that  the  licensee  has  obtained  the 
required  Federal  Aviation 
Administration  clearance  and 
Commission  antenna  structure 
registration  for  the  corrected  transmitter 
site  location. 

2.  FM  Translator  Stations  and  FM 
Booster  Station  ERP  Reductions  by 
License  Application  Only 

A  request  for  reduction  of  ERP  for  FM 
translator  stations  and  FM  booster 
stations  currently  requires  the  filing  of 
a  construction  permit  application  and  a 
subsequent  license  application  to  cover 
the  construction  permit.  A  reduction  in 
ERP  would  not  increase  the  potential  for 
interference  caused  by  an  FM  translator 
or  booster  station,  and  there  are  no 
principal  community  coverage 
requirements  for  FM  translator  and 
booster  stations.  As  a  result,  the 
Commission  modified  47  CFR  74.1204 
to  permit  a  decrease  in  the  ERP  of  an 
FM  translator  or  booster  station  by  the 


filing  of  a  license  application  specifying 
the  reduced  ERP,  provided  that  exhibits 
demonstrating  that  the  following 
requirements  are  met  are  submitted  with 
the  application: 

a.  The  license  application  may  not 
propose  elimination  of  authorized 
horizontally  polarized  ERP; 

b.  The  height  of  the  station's  antenna 
radiation  center  is  not  increased  by 
more  than  two  meters  nor  decreased  by 
more  than  four  meters  from  its 
authorized  value;  and 

c.  The  station  is  not  currently 
authorized  to  operate  with  separate 
horizontal  and  vertical  antennas 
mounted  at  different  heights  on  the 
supporting  structure. 

C.  NCE  FM  and  FM  Translator 
Technical  Requirements 

1.  Modification  of  Second- Adjacent 
Channel  Interference  Ratios  for  NCE  FM 
and  FM  Translator  Stations 

Currently,  the  second-adjacent 
channel  interference  ratio  for  short- 
spaced  FM  stations  specified  in  47  CFR 
73.215  is  40  decibel  (dB)  higher  than  the 
protected  signal  strength,  while  the 
second-adjacent  channel  interference 
ratio  for  NCE  FM  stations,  specified  in 
47  CFR  73.509,  and  FM  translator 
stations,  specified  in  47  CFR  74.1204,  is 
20  dB  higher  than  the  protected  signal 
strength.  Since  experience  has  proven 
that  the  40  dB  interference  ratio  more 
accurately  predicts  the  areas  where 
second-adjacent  chaimel  interference 
might  occur  within  a  station's  protected 
contour,  a  40  dB  second-adjacent 
channel  interference  ratio  is  adopted  for 
both  NCE  FM  stations  and  FM  translator 
stations,  and  47  CFR  73.509  and  47  CFR 
74.1204  are  modified  accordingly. 

2.  Specification  of  Required  Principal 
Community  Coverage  for  NCE  FM 
Stations 

At  the  current  time,  there  are  no 
principal  community  coverage 
requirements  for  NCE  FM  stations. 
Absent  such  requirements,  an  NCE  FM 
station  may  be  licensed  or  relocated 
without  any  assurance  that  it  would 
provide  service  to  its  principal 
commimity.  In  order  to  avoid  such  loss 
of  service  to  the  public,  the  Commission 
has  adopted  47  CFR  73.515  which 
requires  NCE  FM  stations  to  provide  a 
predicted  1  mV/m  (60  dBn)  or  greater 
signal  strength  to  at  least  50  percent  of 
the  population  or  area  within  the 
station's  principal  community.  This 
new  NCE  FM  principal  community 
coverage  requirement  applies  not  only 
to  all  new  NCE  FM  applications,  but 
also  to  all  NCE  FM  applications  pending 
at  the  Commission  on  the  release  date 


of  this  Order.  NCE  FM  applicants  will 
be  permitted  to  file  minor  curative 
amendments  to  pending  NCE  FM 
applications  to  bring  them  into 
compliance  with  the  new  NCE  FM 
principal  community  coverage 
requirement. 

Administrative  Matters 

Paperwork  Reduction  Act  of  1995 
Analysis 

The  action  contained  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995  and  found  to 
impose  new  or  modified  reporting  and 
recordkeeping  requirements  or  burdens 
on  the  public.  Implementation  of  these 
new  or  modified  reporting  and 
recordkeeping  requirements  will  be 
subject  to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

Final  Regulatory  Flexibility  Certification 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RFA),  requires  that  a 
regulatory  flexibility  analysis  be 
prepared  for  rulemaking  proceedings, 
unless  the  agency  certifies  that  "the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  RFA  generally  defines 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SB A). 

In  this  Second  Report  and  Order,  the 
Commission  continues  its  wide-ranging 
radio  technical  streamlining  initiative. 
The  Order  amends  the  commercial  FM 
station  spacing  table  for  short-spaced 
assignments,  47  CFR  73.215(e),  to 
provide  all  stations  with  minimum 
relief  of  six  kilometers  from  basic 
spacing  requirements,  47  CFR  73.207, 
with  respect  to  second  and  third 
adjacent  channel  stations.  The  Order 
also  provides  special  spacing  relief  for 
FM  commercial  stations  in  Puerto  Rico 
and  the  Virgin  Islands  that  operate  at 
greater  than  class  maximums.  These 
changes  will  give  certain  existing 
stations,  including  small  entities, 
additional  flexibility  in  the  siting  of 
their  technical  facilities  and  may 
facilitate  station  relocations  to  preferred 
sites.  These  rule  changes  impose  no 
costs  or  reporting  burdens  on  existing 
stations.  Although  impossible  to 


predict,  the  Commission  anticipates 
approximately  20-30  stations  per  year 
of  the  more  than  5,000  existing 
commercial  FM  stations  will  take 
advantage  of  these  changes  and  file 
applications  to  improve  their  technical 
facilities. 

The  Order  divides  the  current  FM 
Class  C  into  two  separate  classes  based 
on  antenna  height.  The  Commission 
rejected  an  across-the-board 
downgrading  of  existing  Class  C  stations 
that  do  not  meet  the  new  minimum 
antenna  height.  Instead,  it  adopted  a 
procedure  for  limited  downgrading  only 
where  there  is  a  competing  demand  for 
the  radio  spectrum  and  the  Class  C 
station  fails  to  modify  its  facilities  to  the 
new  Class  C  minimum  antenna  height. 
This  modification  of  the  rule  imposes 
no  cost  or  reporting  burden  on  existing 
stations.  Although  impossible  to 
predict,  the  Commission  anticipates  that 
not  more  than  10  stations  per  year  will 
seek  facility  changes  that  require  the 
dowTigrading  of  one  of  the 
approximately  500  Class  C  stations 
operating  with  anterma  heights  below 
the  new  class  minimum. 

The  Order  expands  the  types  of 
facility  changes  covered  by  the  Mass 
Media  Bin^eau's  expedited  one-step 
licensing  procedure  to  include  radio 
tower  coordinate  corrections  of  three  or 
fewer  seconds  and  FM  translator  and 
booster  power  reduction  proposals. 
These  rule  changes  impose  no  cost  or 
reporting  burdens  on  existing  stations. 
Although  impossible  to  predict,  the 
Commission  anticipates  that 
approximately  40  radio  broadcast 
stations,  out  of  approximately  12.600 
radio  stations  and  4.000  FM  translator 
stations,  will  benefit  from  the  expansion 
of  the  one-step  licensing  procedure. 

Finally,  the  Order  gives  additional 
facility  siting  flexibility  to 
noncommercial  educational  (NCE)  FM 
stations  by  modifying  the  second- 
adjacent  channel  interference  standard 
to  more  closely  conform  to  the  less 
restrictive  commercial  FM  standard.  It 
also  establishes,  on  a  going  forward 
basis,  an  NCE  principal  community- 
coverage  standard.  These  rule  changes 
impose  no  cost  or  reporting  burdens  on 
existing  stations.  The  change  in  the 
second  adjacent  chaimel  interference 
protection  standard  will  give  certain 
NCE  stations  additional  flexibility  in 
locating  their  technical  facilities. 
Although  impossible  to  predict,  the 
Commission  anticipates  that  it  will 
receive  approximately  10-20  facility 
modification  applications,  from  a  total 
of  over  2.500  NCE  FM  stations  that  take 
advantage  of  this  increased  technical 
flexibility.  The  establishment  of  an  NCE 
FM  conununity  of  license  signal 
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coverage  requirement  mav  restrn  t  siting; 
options  for  certain  stations  Although 
impossible  to  predict,  the  Commission 
anticipates  that  this  new  requirement 
will  impact  fewer  than  five  stations  per 
year 

In  sum.  the  changes  we  are  adopting 
are  small  and  will  generally  have  minor, 
but  positive,  effects  on  radio  lu:ensees. 
including  small  entities  that  can  take 
advantage  of  these  streamlining  rule 
changes  In  addition,  the  number  of 
small  entities  affected  by  these 
modifications  is  not  substantial  As 
noted  above,  there  is  no  economic  effect 
on  the  vast  majority  of  radio  stations  as 
a  result  of  most  of  the  rule  changes 
adopted  bv  the  Commission  in  this 
Order.  Only  two  changes  could  have  an 
adverse  economic  effect  on  radio 
stations:  The  costs  associated  with  a 
facility  modification  to  presen,e  full 
Class  C  status:  and  the  potential  costs 
associated  with  restricting  the  location 
of  N'CE  FM  station  technical  facilities  to 
those  sites  that  would  ensure  adequate 
signal  coverage  of  the  station's 
community  of  license  As  stated  above, 
however,  none  of  these  potential 
economic  lmpact^  are  e.xpected  to  h^• 
significant. 

Therefore,  we  certiK'  that  the 
requirements  of  this  Spcond  Rfport  and 
Order  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities   The 
Commission  will  send  a  copv  of  th^• 
Second  Report  nnd  Order,  including  a 
copv  of  this  final  (:ertific:ation,  in  a 
report  to  Congress  pursuant  to  thf  .Small 
Business  Regulatory  Enforcement 
Fairness  .^ct  of  1996,  In  addition,  thf 
Second  Report  and  Order  And  this 


I  crtification  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA. 

Authorit\  for  issuance  of  the  Second 
Report  and  Order  is  contained  in 
sections  4(i),  4(j),  303,  308  and  309  of 
the  Communit:ations  Act  of  1934.  as 
amended,  47  L'.S.C.  4(i),  4(j),  303.  308 
and  309 

List  of  Subjects 

4T  CFR  Part  1 

.Administrative  practice  and 
prot:edure.  Radio. 

4  7  CFR  Parts  73  and  74 

Radio. 
FederdI  C;oninniiiu.atujns  (Commission 
Vlagalie  Roman  Salas, 

Rules  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
(lommission  amends  Parts  1,  73,  and  74 
of  ( Chapter  1  of  title  47  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1   The  authi)rit\  citation  for  Part  1 
rontinues  to  read  as  follows: 

.Aulhoritv:  47  CS.C:    1  'i  1 ,  li4(i|,  ln4(|), 
155.  JJ'".    llHlr).  U)'1 

2.  .Amend  tj  1.420  as  follows: 
a   Redesignate  Note  1  following 
paragraph  (g)(3)  as  \ote  1  to  Paragraph 

b  .\(i(i  \ote  J  To  Paragraph  igi 
(    Redesignate  Note  2  following 
paragraph  (h)  to  read  Sate  1  to 

I'lira^^riiph  I  hi 


The  addition  and  revisions  to  §  1,420 
read  as  follows: 

§  1 .420    Additional  procedures  in 
proceedings  for  amendment  of  the  FM  or  TV 
Tables  of  Allotments. 


.\ote  2  to  Paragraph  (g):  The 

reclassification  of  a  Class  C  station  in 
accordance  with  the  procedure  set  forth  in 
Note  4  to  §  73.3573  may  be  initiated  through 
the  filing  of  an  original  petition  for 
amendment  of  the  FM  Table  of  Allotmefits. 
The  Commission  will  notify  the  affected 
Class  C  station  licensee  of  the  proposed 
reclassification  by  issuing  a  notice  of 
proposed  rule  making,  except  that  where  a 
triggering  petition  proposes  an  amendment  or 
amendments  to  the  FM  Table  of  Allotments 
in  addition  to  the  proposed  reclassification, 
the  Commission  will  issue  an  order  to  show 
cause  as  set  forth  in  Note  4  to  §  73.3573,  and 
a  notice  of  proposed  rule  making  will  be 
issued  only  after  the  reclassification  issue  is 
resolved.  Triggering  petitions  will  be 
dismissed  upon  the  filing,  rather  than  the 
grant,  of  an  acceptable  construction  permit 
application  to  increase  antenna  height  to  at 
least  451  meters  H.'\.'\T  by  a  subject  Class  C 
station. 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  L^.S.C.  154.  303,  334  and  336. 

2.  Amend  §  73.207  by  revising  Table 
A  of  paragraph  (b)(1)  to  read  as  follows: 

§  73.207    Minimum  distance  separation 
t>etween  stations. 


(b) 
(1) 


Table  A— Minimum  Distance  Separation  Requirements  in  Kilometers  (miles) 


Relation 


Co-chan- 
nel 


200  kHz 


400/600 
kHz 


10.6/10  8 
MHz 


A  to  A      115 

A  to  B1     143 

A  to  B       1 78 

A  to  C3    142 

A  to  02     166 

A  to  CI     200 

A  to  CO    215 

A  to  C    226 

81  to  B1   1 75 

81  to  B    211 

81  to  03  175 

81  to  02  200 

81  to  01  233 

81  to  00  248 

81  to  0    ; 259 

8  to  B     241 

8  to  03   21 1 

8  to  02    ; 241 

8  to  01    270 

8  to  00    272 

B  to  0      274 

03  to  03  1 53 


(71) 

72  (45) 

31  (19) 

10(6) 

(89) 

96  (60) 

48  (30) 

12(7) 

(111) 

113(70) 

69  (43) 

15(9) 

(88) 

89  (55) 

42  (26) 

12(7) 

(103) 

106  (66) 

55(34) 

15  (9) 

(124) 

133  (83) 

75  (47) 

22  (14) 

(134) 

152  (94) 

86  (53) 

25(16) 

(140) 

165  (103) 

95  (59) 

29(18) 

(109) 

114  (71) 

50  (31) 

14(9) 

(131) 

145  (90) 

71  (44) 

17(11) 

(109) 

114  (71) 

50  (31) 

14(9) 

(124) 

134  (83) 

56  (35) 

17(11) 

(145) 

161  (100) 

77  (48) 

24(15) 

(154) 

180  (112) 

87  (54) 

27(17) 

(161) 

193(120) 

105(65) 

31  (19) 

(150) 

169(105) 

74  (46) 

20(12) 

(131) 

145  (90) 

71  (44) 

17(11) 

(150) 

169  (105) 

74  (46) 

20  (12) 

(168) 

195  (121) 

79  (49) 

27(17) 

(169) 

214  (133) 

89  (55) 

31  (19) 

(170) 

217  (135) 

105  (65) 

35  (22) 

(95) 

99  (62) 

43  (27) 

14(9) 
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Relation 


Co-chan- 
nel 


200  kHz 


400/600 
kHz 


03  to  C2 
03  to  CI 
03  to  CO 
C3  to  C  .. 
02  to  C2 
C2  to  CI 
02  to  CO 
C2  to  C  .. 
C1  to  CI 
C1  to  CO 
01  to  C  .. 
CO  to  CO 
COtoC  .. 
CtoC  .... 


177  (110) 
211  (131) 
226(140) 
237(147) 
190(118) 
224  (139) 
239  (148) 
249  (155) 
245(152) 
259(161) 
270(168) 
270(168) 
281  (175) 
290  (180) 


117  (73) 

144  (90) 

163(101) 

176(109) 

130(81) 

158(98) 

176  (109) 
188(117) 

177  (110) 
196(122) 
209(130) 
207(129) 
220(137) 
241  (150) 


56  (35) 
76  (47) 
87(54) 
96(60) 
58(36) 
79  (49) 
89  (55) 
105(65) 
82  (51) 
94  (58) 
105  (65) 
96(60) 
105(65) 
105  (65) 


10  6/108 
MHz 


17  (11) 
24  (15) 
27(17) 
31  (19) 
20  (12) 
27(17) 
31  (19) 
35  (22) 
34  (21) 
37  (23) 
41  (25) 
41  (25) 
45  (28) 
48  (30) 


5.  Amend  §  73.210  by  revising 
paragraphs  (a),  (b){3)(iv),  and  by  adding 
paragraph  (b)(3){v}  to  read  as  follows: 

§73.210    Station  classes. 

(a)  The  rules  applicable  to  a  particular 
station,  including  minimum  and 
maximum  facilities  requirements,  are 
determined  by  its  class.  Possible  class 
designations  depend  upon  the  zone  in 
which  the  station's  transmitter  is 
located,  or  proposed  to  be  located.  The 
zones  are  defined  in  §  73.205.  Allotted 
station  classes  are  indicated  in  the  Table 
of  Allotments,  §  73.202.  Class  A,  Bl  and 


B  stations  may  be  authorized  in  Zones 
I  and  I-A.  Class  A,  C3,  C2,  Cl.  CO  and 
C  stations  may  be  authorized  in  Zone  II. 

(b)  *   *   * 

(3)  *   *   * 

(iv)  If  this  distance  is  greater  than  72 
km  and  less  than  or  equal  to  83  km,  the 
station  is  Class  CO. 

(v)  If  this  distance  is  greater  than  83 
km  and  less  than  or  equal  to  92  km,  the 
station  is  Class  C. 
***** 

6.  Amend  §  73.211  by  revising 
paragraphs  (a)(l)(vii),  (a)(2),  the  table  to 
(b)(1),  and  by  adding  paragraph  (d)  to 
read  as  follows: 


§  73.21 1     Power  and  antenna  height 
requirements. 

(a)  *   *   * 

(1)  *   '   * 

(vii)  The  minimum  ERP  for  Class  C 
and  CO  stations  is  100  kW. 

(2)  Class  CO  stations  must  have  an 
antenna  height  above  average  terrain 
(HAAT)  of  at  least  300  meters  (984  feet). 
Class  C  stations  must  have  an  antenna 
height  above  average  terrain  (HAAT)  of 
at  least  451  meters  (1480  feet). 
***** 

(b)*   *   * 
(1)  *   *   ' 


Station  class 


Maximum 
ERP 


Reference 

HAAT  in 

meters  (f1 ) 


A  6  kW  (7.8  100  (328) 

dBk) 
B1  25kW(14  0        100(328) 

dBk) 
B  50kW(17  0        150(492) 

dBk) 
C3 25kW(14  0        100(328) 

dBk) 
C2  50kW{17  0        150(492) 

dBk) 

01 


00 
0   . 


100  kW  (20  0     299(981) 

dBk) 
100  kW  (20  0      450(1476) 

dBk) 
100  kW  (20  0      600(1968) 

dBk) 


Class 

contour 

distance  in 

kilometers 


28 
39 
52 

39 
52 
72 
83 
92 


(d)  Existing  Class  C  stations  below 
minimum  antenna  HAAT.  Class  C 
stations  authorized  prior  to  January  19, 
2001  that  do  not  meet  the  minimum 
antenna  HAAT  specified  in  paragraph 
(a)(2)  of  this  section  for  Class  C  stations 


may  continue  to  operate  as  authorized 
subject  to  the  reclassification 
procedures  set  forth  in  Note  4  to 
§73,3573, 

7,  Amend  §  73.215  by  revising 
paragraphs  (a)(4)  and  the  table  to 
paragraph  (e)  to  read  as  follows: 


§  73.21 5    Contour  protection  for  short- 
spaced  assignments. 

(a)*   *   * 

(4)  Protected  and  interfering  contours 
(in  dBu)  for  stations  in  Puerto  Rico  and 
the  U.S.  Virgin  Islands  are  as  follows: 
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Station  vvith   nierfering  contour 


Station  with  protected  contour 


Class  A 


Class  B1 


Class  B 


Interfering         Protected         Interfering         Protected 


Interfenng 


ng 

Protected 

40 

60 

38 

58 

41 

61 

59 

65 

54 

60 

57 

63 

104 

64 

104 

64 

104 

64 

Co-Channel 

Class  A    

Class  Bi    

Class  B 
1st  Ad|   Criannei 

Class  A     

Class  81    

Class  8     

2nd-3rd  Ad)   Channel" 

Class  A 

Class  81    

Class  B     


46 
43 
45 

61 
57 
62 

107 
98 
94 


66 
63 
65 

67 
63 


67 
59 

54 


41 
39 

41 

56 
54 
56 

100 

100 

94 


61 
59 
61 

62 
60 
62 

60 
60 
54 


Maximum  permitted  facilities  assumed  for  each  station  pursuant  to  47  CFR  73.21 1(b)(3) 
6  kW  ERP  240  meters  HAAT— Class  A 
25  kW  ERP  150  meters  HAAT— Class  81 
50  kW  ERP  472  meters  HAAT— Class  B 


(e)  *    *    ♦ 


Relation 


Co- 
Channel 


200  kHz 


400/600 
kHz 


A  to  A 

A  to  B^ 
A  to  8 
A  to  C3 
A  to  C2 
A  to  Ci 
A  to  CO 
A  to  C 
Bi  to  81 
81  to  8 
81  to  C3 
81  to  C2 
81  to  CI 
81  to  CO 
BI  to  C 
B  to  8 
B  to  C3 
B  to  C2 
B  to  Ci 
B  to  CO 
B  to  C 
C3  to  C3 
C3  to  C2 
C3  to  Ci 
C3to  CO 
C3  to  C 
C2  to  C2 
C2toCi 
C2  to  C 
C2  to  C 
Ci  to  Ci 
Ci  to  CO 
Ci  to  C 
CO  to  CO 
CO  to  C 
C  to  C   , 


92  (57) 
119  (74) 
143  (89) 
119  (74) 
143  (89) 
178(111) 
193(120) 
203  (126) 
143  (89) 
178  (111) 
143  (89) 
175  (109) 
200  (124) 
0215(134) 
233  (145) 
211  (131) 
178  (111) 
211  (131) 
241  (150) 
266  (165) 
268  (163) 
142  (88) 
166  (103) 
200  (124) 
215  (134) 

226  (140) 
177  (110) 
211  (131) 

227  (141) 
237  (147) 
224  (139) 
239  (148) 
249(155) 
259  (161) 
270  (168) 
270  (168) 


49  (30) 
72  (45) 
96  (60) 
72  (45) 
89  (55) 
1 1 1  (69) 
130  (81) 
142  (88) 
96  (60) 
114  (71) 
96  (60) 
114  (71) 
134  (83) 
153(95) 
165  (103) 
145  (90) 
114(70) 
145  (90) 
169  (105) 
195  (121) 
195  (121) 
89  (55) 
106(66) 
133  (83) 
152  (94) 
165  (103) 
117  (73) 
144  (90) 
163  (101) 
176  (109) 
158  (98) 
176  (109) 
188  (117) 
196(122) 
207  (129 
209  (130) 


25(16) 
42  (26) 
63  (39) 

36  (22) 

49  (30) 
69(43) 

80  (50) 

89  (55) 
44  (27) 
65  (40) 
44  (27) 

50  (31) 
71  (44) 

81  (50) 
99  (61) 
68  (42) 
65  (40) 
68  (42) 
73  (45) 
83  (52) 
99  (61) 

37  (23) 
50  (31) 
70  (43) 
81  (50) 

90  (56) 
52  (32) 
73  (45) 
83  (52) 
96  (61) 
76  (47) 
88  (55) 
99  (61) 
90  (56) 
99  (61) 
99(61) 


§73.315     [Amended] 

8,  Amend  *?  7  ^  ri  t  \i\  remnving  tht 
note  following  para>;raph  (dl 


q  Amend  i^  73,509  hv  revising  the 
tdlile  to  paragraph!  (a)  to  read  as  follows; 


§73.509    Prohibited  overlap. 

(a)  *    *    * 
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Frequency  separation 


Contour  of  proposed 
station 


Contour  of  other 
station 


Co-channel  0  ImV/m  (40  dSu) 

1  mV/m  (60  dBu) 

200  kHz  0-5  mV/m  (54  dBu) 

1  mV/m  (60  dBu)1 

400  kHz/600  kHz  • • 100  mV/m  (100  dBu) 

1  mV/m  (60  dBu) 


1  mV.'m  (60  dBu) 
0.1  mV/m  (40  dBu) 
1  mV/m  (60  dBu) 

0  5  mV/m  (54  dBu) 

1  mV/m  (60  dBu) 
100  mV/m  (100  dBu) 


10.  Add  a  new  §  73.515  to  read  as 
follows: 

§  73.51 5    NCE  FM  transmitter  location. 

The  transmitter  location  shall  be 
chosen  so  that,  on  the  basis  of  effective 
radiated  power  and  antenna  height 


above  average  terrain  employed,  a 
minimum  field  strength  of  1  mV/m  (60 
dBu)  will  be  provided  over  at  least  50 
percent  of  its  community  of  license  or 
reach  50  percent  of  the  population 
within  the  community. 


1 1 .  Amend  §  73.807  by  revising  the 
tables  to  paragraphs  (a)(1)  and  (b)(1)  to 
read  as  follows: 

§73.807    Minimum  distance  separation 
between  stations. 

(a)  *    *    * 
(1)  *    *    * 


Co-channel  minimum 
separation  (km) 


First-adjacent  channel 
minimum  separation  (km) 


Second-ad-      IF  channel 


Station  class  protected  by  LP  100 


Required 


For  no  inter- 
ference re- 
ceived from 
max.  class 
facility 


Required 


For  no  inter- 
ference re- 
ceived from 
max  class 
facility 


lacent  chan- 
nel min- 
imum sepa- 
ration (km) 

Required 


minimum 
separations 


10  6  or  10  8 
f^Hz 


LP10{ 
D 

3                                               

24 
24 

24 
24 

14 

14 

None 
6 

None 

13                    13 

3 

A  

67 

92 

56                     56 

29 

6 

BI 
B  

87  1                 119 
112  i                   143 

74  ,                    74 
97                      97 

46 
67 

9 

12 

C3 

78                    119 

67                     67 

40 

9 

C2  

91                     143 

80                     84 

53 

12 

CI  

111                     178; 

100                    111 

73 

20 

CO 

122                    193 

111                    130 

84 

22 

C 

130                    203 

120                     142 

93 

28 

*****                                           {!)*** 

(b)  *  *  * 

Co-channel  minimum 

First-adjacent  channel 

Second-ad- 

1 F  Channel 

separation  (km) 

minimum  separation 

jacent  chan- 

minimum 

1 

(km) 

nel  min- 
imum sepa- 
ration (km) 

Required 

separations 

:                    i_ 

Station  class  protected  by  LP  10 

For  no  inter- 
ference re- 
Required        ceived  from 
max.  class 

For  no  inter- 
ference re- 
Required        ceived  from 
max,  class 

106  or  108 
MHz 

facility 

facility 

LP10( 
LP10 
D 

D                                                     

16                    22 
13                      13 
16  1                   21 

10 

8 

10 

11 

8 

11 

None 

None 

6 

None 

None 

2 

A 

59  1                   90 
77  ,                  117 
99                     141 
69                     117 

53 
70 
91 
64 

53 
70 
91 
64 

29 
45 
66 
39 

5 

81 
B 

8 

11 

C3 

8 

C2         

82                     141 

77 

81 

52 

11 

CI  

103                     175 

97 

108 

73 

18 

CO    

114                     190 

99  '                 127 

84 

21 

C 

122                     201 

. ■ — 

116                     140 

92 

26 

12.  Amend  §  73.1690  by  revising 
paragraph  (b)(2)  and  by  adding 
paragraph  (c)(ll)  to  read  as  follows: 

§  73.1690    IModification  of  transmission 
systems. 


(bl  *  *  * 

(2)  Any  change  in  station  geographic 
coordinates,  including  coordinate 
corrections  of  more  than  3  seconds 
latitude  and/or  3  seconds  longitude.  FM 
and  TV  directional  stations  must  also 
file  a  construction  permit  application 
for  any  move  of  the  antenna  to  another 


tower  structure  located  at  the  same 
coordinates. 


(11)  Correction  of  geographic 
coordinates  where  the  change  is  3 
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seconds  or  fewer  in  latitude  and  or  3 
seconds  or  fewer  in  longitude,  provided 
there  is  no  physical  change  in  location 
and  nn  other  licensed  parameters  .ire 
changed  The  correction  of  coordinates 
may  not  result  in  any  now  short 
spacings  or  inc:reases  in  existing  --.h^irt 
spacings 
***** 

n  Amend  i?  73.3573  by  adding  Note 
4  to  read  as  follows; 

§73.3573     Processing  FM  broadcast 
station  applications. 


Note  4  To  §  73.3573:  A  Class  C  station 
operating  with  antenna  height  above  average 
terrain  (  ■H.\.-\T")  of  less  than  451  meters  is 
subject  to  reclassifiration  as  a  Class  CO 
station  upon  the  filing  of  a  triggering 
application  for  construction  permit  that  is 
short-spaced  to  such  a  Class  C  station  under 
§  73.207  but  would  be  fully  spaced  to  such 
a  station  considered  as  a  Class  CO 
assignment.  Triggering  applications  may 
utilize  §  7,3.215.  Triggering  applications  must 
certify  that  no  alternative  channel  is  available 
for  the  proposed  service.  Available 
alternative  frequencies  are  limited  to 
frequencies  that  the  proposed  service  could 
use  at  the  specified  antenna  location  in  full 
compliance  with  the  distance  separation 
requirements  of  §  73.207.  without  any  other 
changes  to  the  FM  Table  of  Allotments. 
Copies  of  a  triggering  application  and  related 


pleadings  must  \>e  servHcl  on  the  licensee  of 
the  affei  ted  Class  C  station.  If  the  staff 
concludes  that  a  triggering  application  is 
acceptable  for  filing,  it  will  issue  an  order  to 
show  cause  why  the  affected  station  shmild 
not  be  reclassified  as  a  Class  CO  station  The 
order  to  show  cause  will  provide  the  licensee 
30  days  to  express  in  writing  an  intention  to 
seek  authority  to  modify  the  subject  stations 
technical  facilities  to  minimum  Class  C 
H.^AT  or  to  otherwise  i  hailenge  the 
triggering  application   If  no  siu.h  intention  is 
expressed  and  the  triggering  application  is 
not  challenged,  the  sub|ect  station  will  be 
reclassified  as  a  Class  CO  station,  and 
processing  of  the  triggering  application  will 
be  completed.  If  an  intention  to  modify  is 
expressed,  an  .uLlitional  180-day  period  will 
be  provided  during  whii  h  the  C;iass  C;  station 
licensee  must  file  an  acceptable  construction 
permit  a[)plu  ation  to  increase  antenna  height 
to  at  least  4.51  meters  H.'XAT,  iJpon  grant  of 
such  a  construction  permit  application,  the 
triggering  application  will  be  dismissed. 
Class  C;  station  licensees  must  serve  on 
triggering  applicants  copies  of  any  FA.^ 
submissions  related  to  the  application  grant 
process.  If  the  i;onstruction  is  not  completed 
as  authorized,  the  subject  Class  C  station  will 
be  reclassified  autornaticallv  as  a  Class  CO 
station.  The  reclassification  procedure  also 
may  be  initiated  through  the  filing  of  an 
original  petition  for  rule  making  to  amend 
the  FM  Table  of  .MIcjtments  as  set  forth  in 
Note  2  to  §  1.420(g). 


14.  Amend  §  73.3584  by  redesignating 
paragraph  (d)  as  paragraph  (e)  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows; 

§  73.3584    Procedure  for  filing  petitions  to 
deny. 

***** 

(d)  A  party  in  interest  may  file  a 
Petition  to  Deny  any  application  that 
proposes  reclassification  of  a  Class  C 
authorization  to  Class  CO  not  later  than 
30  days  after  issuance  of  an  order  to 
show  cause  by  the  Commission 
notif^'ing  the  affected  licensee  of  the 
proposed  reclassification. 


PART74— EXPERIME^n■AL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTION  SERVICES 

15.  The  authority  citation  for  Part  74 
continues  to  read  as  follows; 

Authority:  47  I'.S.C.  154.  303.  307.  and 
554. 

16.  Amend  §  74.1204  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

§  74.1 204    Protection  of  FM  broadcast 
stations  and  FM  translators. 

(a)  *   *   * 


(1)  Commercial  Class  B  FM  Stations  (Protected  Contour;  0.5  mV/m) 


Frequency  separation 


Interterence  contour 
of  proposed  trans- 
lator station 


Protected  contour  of 

commercial  Class  B 

station 


Co-channel  0  05  mV/m  (34  dBu) 

200  KHz  0  25  mV/m  (48  dBu) 

400  kHi  600  kHz 50  0  mV/m  (94  dBu) 

(2)  Commercial  Class  Bl  FM  Stations  (Protected  Contour:  0.7  mV/m) 


0.5  mV/m  (54  dBu) 
0.5  mV/m  (54  dBu) 
0  5  mV/m  (54  dBu) 


Frequency  separation 

1   interference  contour 
i     of  proposed  trans- 
lator station 

Protected  contour  of 

commercial  Class 

Bl  station 

Co-ctiannei  

0.07  mV/m  (37  dBu) 

0  7  mV/m  (57  dBu) 
0.5  mV/m  (57  dBu) 
0  7  mV/m  (57  dBu) 

2(X)  kHz         

0  35  mV/m  (51  dBu) 

400  kHz.  600  kHz 

70  0  mV/m  (97  dBu) 

(3)  All  Other  Classes 

of  FM  Stations  (Protected  Contour: 

1  mV/m) 

Frequency  separation 

Interference  contour 
1     of  proposed  trans- 
'                lator 

Protected  contour  of 
any  ottier  station 

Co-ctiannel  

0  1  mV/m  (40  dBu) 

1  mV/m  (60  dBu) 
1  mV/m  (60  dBu) 
1  mV/m  (60  dBu) 

200  kHz                 

. 

;  0  5  mV/m  (54  dBu) 

400  kHz  600  kHz 

100  mV/m  (100  dBu) 

17  .Amend  *?  74.1251  bv  revising 
paragraph  {b)(7)  to  read  as  follows; 


§74.1251     Technical  and  equipment 
modifications. 


(b)* 


(7)  Any  increase  of  authorized 
effective  radiated  power.  FM  translator 
and  booster  stations  may  decrease  ERP 
on  a  modification  of  license  application 
provided  that  exhibits  are  included  to 


demonstrate  that  the  following 
requirements  are  met: 

(i)  The  license  application  may  not 
propose  to  eliminate  the  authorized 
horizontally  polarized  ERP,  if  a 
horizontally  polarized  ERP  is  currently 
authorized; 

(ii)  The  installed  height  of  the  anteima 
radiation  center  is  not  increased  by 
more  than  two  meters  nor  decreased  by 
more  than  four  meters  from  the 
authorized  height  for  the  antenna 
radiation  center;  and 

(iii)  The  station  is  not  presently 
authorized  with  separate  horizontal  and 
vertical  antennas  moimted  at  different 
heights.  Use  of  separate  horizontal  and 
vertical  antetmas  requires  a  construction 
permit  before  implementation  or 
changes. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1546  and  1552 

[FRL-6917-2] 

Acquisition  Regulation:  Remove 
Contract  Quality  Requirements; 
Miscellaneous  Technical  Amendment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  amending  the  EPA 
Acquisition  Regulation  (EPAAR)  to 
remove  contract  quality  requirements 
which  have  been  superseded  by 
requirements  in  the  Federal  Acquisition 
Regulation  (FAR)  and  to  incorporate  a 
minor  miscellaneous  technical 
amendment. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
March  20,  2001  without  further  notice, 
unless  EPA  receives  adverse  comments 
by  January'  19,  2001.  If  we  receive 
adverse  comments,  we  will,  before  the 
rule's  effective  date,  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  contact  listed  below 
at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Office  of  Acquisition  Management 
(3802R),  1200  Permsylvania  Avenue, 
NW,  Washington,  DC  20460.  Comments 
and  data  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  avellar.linda@epa.gov. 
Electronic  comments  must  be  submitted 


as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in  Corel 
WordPerfect  format  or  ASCII  file  format. 
No  confidential  business  information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  comments  on  this  rule 
may  be  filed  on-line  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Avellar.  U.S.  EPA,  Office  of 
Acquisition  Management,  (3802R),  1200 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20460,  Telephone:  (202)  564-4356. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Why  is  EPA  utilizing  a  direct  final 
rule  to  remove  its  contract  quality 
requirements  from  the  EPAAR?  This 
direct  final  rule  is  being  published 
without  prior  proposal  because  we  view 
this  as  a  non-controversial  removal  of 
EPA  contract  quality  requirements  in 
the  EPAAR.  These  EPAAR  requirements 
have  been  superseded  by  regulations  in 
the  FAR.  We  do  not  anticipate  any 
adverse  comments.  This  rule  will  be 
effective  on  March  20,  2001  without 
further  notice  vmless  we  receive  adverse 
comments  by  January  19,  2001.  If  EPA 
receives  adverse  comments,  we  will. 
before  the  rule's  effective  date,  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  We  also  will 
publish  a  notice  of  proposed  rulemaking 
in  a  futiue  edition  of  the  Federal 
Register.  We  will  address  the  comments 
on  the  direct  final  rule  as  part  of  that 
proposed  rulemaking. 

Why  is  EPA  removing  its  contract 
quality  requirements  from  the  EPAAR? 
Effective  February'  16,  1999.  the  FAR 
was  amended  to  reflect  a  preference  for 
voluntary  consensus  standards,  rather 
than  Federal  or  military  specifications, 
in  the  specification  of  higher-level 
contract  quality  requirements.  The  new 
FAR  clause  at  52.246-11,  Higher-Level 
Quality  Requirement,  allows  Federal 
agencies  to  select  a  voluntary  consensus 
standard  as  the  basis  for  its  higher-level 
quality  requirements  for  contracts  and 
allows  tailoring  of  the  standard  to  more 
effectively  address  specific  needs  or 
purposes.  The  final  rule  (published  in 
the  Federal  Register  at  63  FR  70289. 
December  18,  1998)  revised  FAR 
46.202^,  46.311,  and  52.246-11.  As  a 
result  of  this  rule,  the  EPAAR  contract 
quality  requirements  described  at  48 
CFR  1546.2  are  no  longer  needed,  nor 
are  the  clauses  at  1552.246-70, 
1552.246-71,  and  1552.246-72. 

How  is  EPA  changing  its  contract 
quality  requirements?  This  direct  final 


rule  is  being  issued  to  remove  the 
current  contents  of  48  CFR  1546.2  and 
the  corresponding  clauses  in  1552.246- 
70,  1552.246-71.  and  1552.246-72. 

When  a  contract  requires  compliance 
with  higher-level  quality  standards,  EPA 
will  use  the  FAR  clause'at  52.246-11 
and  normally  select  ANSI/ASQC  E4, 
Specifications  and  Guidelines  for 
Enviroiunental  Data  Collection  and 
Environmental  Technology  Programs,  as 
its  contract  quality  standard.  EPA  may 
tailor  the  standard,  as  authorized  by 
FAR  52.246-11,  to  ensure  that  contracts 
conform  to  appropriate  contract  quality 
standards.  In  addition,  the  EPA 
contracting  officer,  in  consultation  with 
quality  assurance  persoimel.  may 
determine  that  other  voluntary 
consensus  standards  (e.g.,  ISO 
9001:2000,  Quality  Management 
Systems — Requirements)  apply  to  a 
specific  contract. 

Will  EPA  hold  itself  and  others  to  the 
same  standard  as  it  holds  contractors? 
Yes.  The  use  of  ANSI/ASQC  E4  is 
consistent  with  internal  EPA  policv  as 
defined  in  EPA  Order  5360.1  CHGl 
(July  1998),  Policy  and  Program 
Requirements  for  the  Mandatory 
Agency-wide  Quality  System,  which 
requires  EPA  organizations  to  develop, 
implement,  and  maintain  a  quality 
system  that  conforms  to  the  minimum 
specifications  of  ANSI/ASQC  E4.  It  is 
also  consistent  with  EPA  quality 
requirements  for  grantees  and  other 
recipients  of  financial  assistance,  which 
require  these  organizations  to  develop, 
implement  and  maintain  a  quality 
system  that  conforms  to  the  minimum 
specifications  of  ANSI/ASQC  E4. 

What  is  ANSI/ASQC  E4  and  what  are 
its  requirements?  ANSI/ASQC  E4  is  an 
American  National  Standard  that 
describes  the  necessary*  management 
and  technical  elements  for  developing 
and  implementing  a  quality  system  for 
environmental  data  operations  and 
environmental  technology.  This 
standard  is  authorized  by  the  American 
National  Standards  Institute  (ANSI)  and 
was  developed  under  ANSI  rules  and 
procedures  bv  the  American  Society  tor 
Qualitv.  The  standard  is  identified  in 
the  FAR  at  46.202-4(b)  as  an  acceptable 
higher-level  contract  quality  standard, 
and  FAR  52.246-11  authorizes  the 
"tailoring"  of  the  standard  to  adapt  to 
particular  situations  and  purposes. 
Copies  of  ANSI/ASQC  E4  may  be 
purchased  from:  ASQ  Qualitv  Press. 
P.O.  Box  3005.  Milwaukee.  Wl  53201- 
3005,  Phone;  (800)  248-1946. 
www.asq.org 

This  standard  recommends  using  a 
tiered  approach  to  a  quality  system.  It 
recommends  first  documenting  each 
organization-wide  quality  system  in  a 
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Qualify  Management  F^ldii  or  Qualitv 
Manual  (to  address  requirements  of  Part 
A;  Management  Systems  uf  the 
standard)  and  then  documenting  the 
applicability  of  the  quality  system  to 
technical  activitv-specifir  efforts  in  a 
Quality  Assurance  Project  Plan  or 
similar  di-cument  (to  address  the 
requirements  of  Part  B:  Collection  and 
Evaluation  of  Environmental  Data  of  the 
standard)   EPA  has  adopted  this  tiereti 
approach  for  its  mandatory  Agency- 
wide  Quality  System 

Hon  mil  EPA  fiisurc  that  contractors 
conform  to  the  Stanrlard'  To 
demonstrate  conformance  with  the 
standard,  contractors,  as  required  bv  the 
terms  (jf  a  solicitation  and  contract,  wdl 
generally  provide  two  forms  of 
documentation: 

1.  Documentation  of  the  organization 
quality  system  (usuailv  ( ailed  a  Qualitv 
Management  Plan)  which  should  hf 
approved  prior  to  the  contractor 
initiating  environmental  work,  and 

2  Documentation  of  the  application 
of  quality  assurance  and  quality  control 
activities  to  technical  activity-specific 
efforts  (usually  called  a  Quality 
Assurance  Project  Plan)  which  should 
be  approved  prior  to  the  contractt)r 
initiating  environmental  data  collection 
Quality  Assurance  Project  Plans  mav  be 
generic  (for  contracts  covering  multiple 
projects  with  similar  activities)  or 
project  contract-specific. 

Il7iaf  ivorA;  ivill  be  covered  hv  the 
A\Sl/ASQC  E4  standard:' This  standard 
may  be  tailored  to  apply  tf)  all  work 
involvmg  the  generation  and  use  of 
environmental  data  in  environmental 
programs.  Environmental  data  are  any 
measurements  or  information  that 
describe  environmental  processes, 
location,  or  conditions;  ecological  or 
health  effects  and  consequences:  or  the 
performance  of  environmental 
technology.  Envircuimental  data  also 
include  information  collected  directh 
from  measurements,  produced  from 
models,  or  compiled  from  other  sourt^es 
such  as  data  bases  or  the  literaturt?.  and 
used  for  decision  making  purposes. 

This  standard  as  tailored  will  also 
apply  to  the  design,  construction,  and 
operation  of  environmental  technology 
used  for  pollution  or  effluent  control 
and  abatement,  waste  treatment  and 
remediation,  the  collection  of 
environmental  research  data,  and  other 
related  applications. 

How  does  the  use  of  this  contract 
quality  standard  differ  from  the  current 
EPA  contract  qualit\-  requirements  in 
the  EPAAR' Thi^  standard  is  not  a 
significant  change  to  the  contract 
quality  requirements  currently 
contained  in  the  EP.\AR  at  48  CFR 


l.=i4t>.2.  The  changes  can  be  summarized 
as  follciws: 

•  The  EPAAR  requirement  for  a 
Qualitv  .Assurance  Program  Plan  will  be 
re[)la(:ed  by  the  re(juirement  for  a 
Quality  Management  Plan  (or 
equivalent)  as  described  in  a  solicitation 
and  contract.  Both  document  an 
organization's  quality  system. 

•  The  EPAAR  requirement  for  a 
Quality  Assurance  Project  Plan  will 
remain  the  same  but  its  application 
(whether  generic,  project-specific,  or 
contract-wide)  will  be  defined  in  a 
solicitation  and  contract. 

The  content  requirements  for  these 
plans,  whic;h  were  previously  defined  in 
4«  CFR  1552.246-70  and  48  CFR 
1552.246-71.  have  been  revised  to  be 
consistent  with  ANSI/ASQC  E4. 

Where  are  the  content  requirements 
lor  Quality  Manoi^ement  Plans  and 
Quality  Assurance  Project  Plans 
defined:'  EPA  identifies  the  elements  of 
a  Quality  Management  Plan  to 
demonstrate  conformance  to  ANSI/ 
ASQC  E4  in  the  document.  EPA 
Requirements  for  Qualitv  Management 
Plans  (EPA  QA/R-2).  EPA  defines  the 
elements  of  a  Quality  Assurance  Project 
Plan  to  demonstrate  conformance  to 
ANSI/ASQC  E4  in  the  document.  EPA 
Requirements  for  Qualitv  Assurance 
Project  Plans  (EPA  QA/R-5).  Both  of 
these  dot:um(uits  tailor,  as  permitted  bv 
the  FAR  clause  at  52.246-11.  the  ANSJ/ 
ASQC  E4  standard  to  conform  to  EPA- 
specific  needs  and  purposes.  The  use  of 
these  documents  is  consistent  with  the 
tiered  approach  recommended  bv  the 
ANSI/ASQC  E4  standard. 

Both  of  the  above  documents  were 
released  for  peer  review  in  October  1998 
and  are  now  available  in  a  "Interim 
Final"  version  from  the  Quality  Staff  of 
the  EPA  Office  of  Environmental 
information.  These  documents  will  be 
finalized  on  the  effective  date  of  this 
rule. 

Copies  of  these  documents  can  be 
obtained  by  calling  (202)  564-68.10,  by 
requesting  via  E-mail  to 
(]ualit\Mepa.gov.  or  by  downloading 
them  from  the  Quality  Staff  website 
es.epa.gov/ncerqa/qa/qa_docs.html. 

What  clause  will  be  contained  in  EPA 
solicitations  and  contracts?  The  FAR 
clause  at  52.246-1 1 ,  and  any  specific 
tailoring,  will  be  included  in  all 
applicable  solicitations  and  contracts. 
This  clause  will  be  incorporated  into 
applicable  solicitations  and  contracts  by 
the  EP.A  contracting  officer,  after 
consultation  with  quality  assurance 
personnel,  based  on  the  prescriptions  at 
FAR  42.202-4  and  FAR  46.311 


B.  Executive  Order  12866 

This  direct  final  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866: 
therefore,  no  review  is  required  by  the 
Office  of  Information  and  Regulatory- 
Affairs  within  the  Office  of  Management 
and  Budget  (OMB). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  direct  final  rule 
does  not  contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  IJ.S.C.  3501  et  seq.). 

D.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et.  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impact 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  meets  the  definition  of  a  small 
business  found  in  the  Small  Business 
Act  and  codified  at  13  CFR  121.201;  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  direct  final  rule  on 
small  entities,  1  certifv"  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory-  flexibility  analyses  is  to 
identify'  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
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otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  This  direct  final  rule  removes  EPA 
quality  assurance  regulations  and 
therefore  will  have  no  adverse  impact 
on  small  entities. 

Although  this  direct  final  rule  will  not 
have  a  significant  economic  impact  on 
small  entities.  EPA  has  still  tried  to 
reduce  the  impact  of  its  quality 
requirements  on  small  entities  by 
applying  a  graded  approach  to  the 
implementation  of  these  quality 
requirements.  This  means  that 
managerial  quality  controls  are  applied 
according  to  the  scope  of  the  contract 
and/or  the  intended  use  of  the  outputs 
from  the  contract.  While  large  contracts 
may  require  a  contractor  to  develop 
comprehensive  quality  system 
documentation,  smaller  contracts  with 
relatively  less  significant  impacts 
generally  only  require  limited 
documentation.  Thus,  small  entities  will 
normally  only  provide  limited  quality- 
related  documentation  to  EPA.  We  have 
therefore  concluded  that  this  direct  final 
rule  and  EPA's  quality  contract 
requirements  will  not  have  a  significant 
economic  impact  on  small  entities. 

E.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local,  and 
Tribal  governments,  and  the  private 
sector.  This  direct  final  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  one  year.  Any  private 
sector  costs  for  this  action  relate  to 
paperwork  requirements  and  associated 
expenditures  that  are  far  below  the  level 
established  for  UMRA  applicability. 
Thus,  the  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

F.  Executive  Order  13045 

Executive  Order  13045.  Protection  of 
Children  firom  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 


and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  on 
environmental  health  or  safety  risks. 

G.  Executive  Order  13132 

Executive  Order  13132  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrunent." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation,  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  direct  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent,  as  specified  in 
Executive  Order  13132.  This  direct  final 
rule  removes  contract  quality 
requirements  and  clauses  from  the 
EPAAR.  Thus,  tha  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

H.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 


costs  incurred  by  Tribal  governments,  or 
EPA  consults  with  those  governmtmls.  If 
liPA  complies  by  consulting.  Executive 
Order  1 3084  requires  EPA  to  provide  to 
the  OMB.  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPAs  prior 
consultation  with  representatives  of 
affected  Tribal  governments,  a  summar\" 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  Tribal 
government  "to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  Tribal  governments. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

I.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

EPA  will  use  voluntary  consensus 
standards,  as  directed  by  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTT AA), 
Public  Law  104-113.  section  12(d)  (15 
U.S.C.  272  note),  in  its  procurement 
activities  when  it  specifies  higher-level 
contract  quality  requirements.  The 
specification  of  contract  quality 
requirements  involves  technical 
standards.  As  permitted  by  FAR  46.202- 
4.46.311.  and  52.246-1 1 .  EPA  generally 
plans  to  use  the  most  current  version  of 
ANSI/ASQC  E4.  a  voluntary  consensus 
standard,  for  this  purpcjse.  (See 
instructions  above  about  how  to  obtain 
copies  of  ANSI/ASQC  E4).  However,  as 
also  authorized  by  the  relevant  FAR 
sections,  EPA  may  decide  that  other 
voluntar>'  consensus  standards  apply  to 
specific  contracts.  Either  way,  EPA  will 
be  complying  with  the  NTTAA.  The 
NTTAA  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulator^' 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 
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J.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Art.  5 
L'.S.C.  801  et  seq..  as  added  bv  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agencv  promulgating  the  rule  must 
submit  a  rules  report,  which  int  ludes  <i 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EP.-\  will  submit  a 
report  c:ontaining  this  rule  and  other 
required  information  to  the  L.'.S.  Senate, 
the  US   House  of  Representatives,  and 
the  Comptroller  Ck^neral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  .^  major  rule 
cannot  take  effect  until  60  davs  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2J 

Authority:  The  provisions  of  this 
rt'H;ulation  are  issued  under  5  U.S.C.  301;  Sec. 
JO=)(i  I.  63  Stat  390.  as  amended,  40  U.S.C. 

4Hh((.):  and  41  U.S.C.  41HK- 

List  of  Subjects  in  48  CFR  Parts  1546 
and  1352 

Government  promrement 

Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

PARTS  1546  AND  1552— {AMENDED] 

1   The  duthiirit\  citations  for  part 
1546  and  for  part  1552  will  read  as 

follows: 

.\uthority:  Sec.  205(c).  63  Stat.  390,  as 
amended,  40  U.S.C.  486(c);  and  41  U.S.C. 

41Hb 

1546.2     [Removed]. 

2.  Subpart  1  i4fi  J  is  rfnio\ed. 

1 552.203-70    [Amended]. 

f  Section  1552.203-70  is  amended  bv 
removing  the  te.xt  "As  prescribed  in 
1503.60  V  and  adding  in  its  place  the 
text  Ws  prescribed  in  1.503.670.  ' 

1552.246-70     [Removed]. 

4.  Section  1552.246-70  is  removed. 
1552.246-71     [Removed]. 

5.  Section  1552.246-71  is  removed. 
1552.246.72    [Removed]. 

6.  Section  1552.246-72  is  remuvt;d. 
Dated  November  30.  2000. 

)udy  S.  Davis. 

Artinu  Dirpitur,  Office  of  Acquisition 

Sfanagemfnt. 

!  FR  U()(    ()(V  i2():iO  Filed  12-19-00;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  001213348-0348-01:  I.D. 
121100A] 

RIN  0648-AO44 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Removal  of 
Groundfish  Closure 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
.Xtinospheru  .Xdministration  (NOAA). 
Commerce 
ACTION:  Final  rule. 


summary:  NMFS  removes  an  existing 
closure  to  commercial  groundfish 
fishing  with  trawl  gear  within  critical 
habitat  designated  for  Steller  sea  lions 
in  the  exclusive  ec:onomic  zone  (EEZ) 
off  .\laska  west  of  144'  W.  long,  and 
closes  this  area  to  commercial  fishing 
for  Pacific  cod  through  December  31. 
2000.  The  removal  of  the  existing 
closure  is  consistent  with  the  December 
5.  2000,  Order  of  the  United  States 
Distri(  t  ( 4)urt  for  the  Western  District  of 
Washington  The  new  closure  is 
intended  to  ensure  that  Steller  sea  lions 
are  adet)uatelv  protected  based  on 
conclusions  in  a  biologic:al  opinitm 
issued  November  30.  2000. 
DATES:  Effective  December  14.  2000 
e\(  ept  that  «i)  679.22{k)  is  effective 
December  14   2000  through  December 
31. 2000 

ADDRESSES:  Copies  of  the  Endangered 
S[)e(  u's  .\(  t-Section  7  Consultation 
Fiinidgual  ()[)iiiion  and  Incidental  Take 
Statement  on  .Authorization  of  the 
Bering  Se.i  and  Aleutian  Islands 
groundfish  fisheries  based  on  the 
Fishrr\  Management  Plan  for  the 
(Iroundfish  Eisherv  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and 
Authorizati(m  of  the  Ciulf  of  ,\laska 
groundfish  fisheries  based  on  tht' 
Fisherv  .Management  Plan  for 
Groundfish  of  the  Ciulf  of  Alaska, 
including  the  reasonable  and  prudent 
alternative  (RiOp).  may  be  obtained  by 
t  ontai  tmg  the  .\laska  Region,  NMFS, 
P  t)   Box  21668.  luneau.  AK.  99802.  or 
Room  401  of  the  Federal  Building,  709 
West  9th  Street,  luneau,  AK.  The  2000 
BiOp  is  also  available  f>n  the  Alaska 
Region  home  [jage  at  http;// 
www  fakr  noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  [ohn 
Lepore,  907-586-7228  or 
John,  lepore@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  U.S.  groundfish  fisheries  in 


the  EEZ  of  the  Bering  Sea  and  Aleutian 
Islands  Management  Area  (BSAI)  and 
Gulf  of  Alaska  (GOA)  under  the  fishery 
management  plans  (FMPs)  for 
groundfish  in  the  respective  areas.  The 
North  Pacific  Fishery  Management 
Council  (Council)  prepared,  and  NMFS 
approved,  the  FMPs  under  the  authority 
of  the  Magnuson-Stevens  Fisher\' 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  16  U.S.C.  1801 
et  seq.  Regulations  implementing  the 
FMPs  appear  at  50  CFR  part  679. 
General  regulations  governing  U.S. 
fisheries  appear  at  50  CFR  part  600. 

NMFS  also  has  statutory  authority  to 
promulgate  regulations  governing  the 
groundfish  fisheries  under  the 
Endangered  Species  Act  (ESA),  16 
U.S.C.  1531  et  seq.  The  ESA  requires 
that  each  Federal  agency  ensure  that  any 
action  authorized,  funded,  or  carried  out 
by  such  agency  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species  or 
to  result  in  the  destruction  or  adverse 
modification  of  critical  habitat  of  such 
species. 

On  August  7,  2000,  the  United  States 
District  Court  for  the  Western  District  of 
Washington  issued  an  order  that  granted 
a  motion  for  a  partial  injunction  on  the 
North  Pacific  groundfish  fisheries. 
Greenpeace  v.  NMFS.  No.  C98-4922 
(W.D.  Wash.).  This  motion,  filed  by 
Greenpeace.  American  Oceans 
Campaign,  and  the  Sierra  Club 
requested  injunctive  relief  until  NMFS 
issues  a  legally  adequate  BiOp 
addressing  the  combined,  overall  effects 
of  the  North  Pacific  groundfish  fisheries 
on  Steller  sea  lions  and  their  critical 
habitat  pursuant  to  the  ESA.  The 
population  of  Steller  sea  lions  west  of 
144    W.  long,  (hereafter  western 
population)  is  listed  under  the  ESA  as 
endangered,  while  the  population  of 
.Steller  sea  lions  east  of  144   W.  long,  is 
listed  as  threatened. 

To  comply  with  the  Court's  August  7. 
2000.  Order,  NMFS,  pursuant  to  the 
ESA,  issued  an  interim  rule  prohibiting 
fishing  for  groundfish  with  trawl  gear  in 
Steller  sea  lion  critical  habitat  (65  FR 
49766,  August  15,  2000).  The  critical 
habitat  areas  closed  by  the  interim  rule 
were  defined  in  regulations  codified  at 
50  CFR  226. 20Z,  and  in  Tables  1  and  2 
to  50  CFR  part  226. 

On  November  30,  2000,  NMFS  issued 
a  BiOp  that  is  comprehensive  in  scope 
and  considers  the  fisheries  and  the 
overall  management  framework 
established  by  the  BSAI  and  GOA  FMPs. 
After  analyzing  the  cumulative,  direct 
and  indirect  effects  of  the  groundfish 
fisheries  authorized  by  the  BSAI  and 
GOA  FMPs  on  listed  species.  NMFS 
concluded  in  the  BiOp  that  the  fisheries 
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for  pollock.  Pacific  cod,  and  Atka 
mackerel  fisheries,  as  currently 
prosecuted,  jeopardize  the  continued 
existence  of  the  western  population  of 
Steller  sea  lions  and  adversely  modify 
their  critical  habitat.  NMFS  reached  this 
conclusion  based  on  information  that 
the  pollock,  Pacific  cod,  and  Atka 
mackerel  fisheries  and  the  Steller  sea 
lions  compete  for  the  same  species,  that 
this  competition  causes  reduced 
availability  of  prey  for  the  Steller  sea 
lions,  that  reduced  availability  of  prey 
leads  to  nutritional  stress,  and  that 
nutritional  stress,  especially  of  juveniles 
and  to  a  lesser  extent  adult  females,  is 
the  leading  hypothesis  to  explain  the 
continued  decline  of  the  western 
population  of  Steller  sea  lions. 

On  December  5,  2000,  the  United 
States  District  Court  for  the  Western 
District  of  Washington  issued  an  order 
dissolving  the  injunction  issued  on 
August  7,  2000.  Based  on  that  Order, 
NMFS  revokes  the  current  closure  of  all 
groundfish  trawl  fishing  in  designated 
critical  habitat  that  was  published  on 
August  15,  2000  (65  FR  49766). 
However,  because  the  BiOp  concluded 
that  the  fisheries  for  Pacific  cod,  along 
with  pollock  and  Atka  mackerel,  as 
currently  prosecuted,  jeopardize  the 
continued  existence  of  the  western 
population  of  Steller  sea  lions  and 
adversely  modify  their  critical  habitat, 
NMFS  is  prohibiting  commercial  fishing 
for  Pacific  cod  in  designated  critical 
habitat  through  December  31,  2000. 
Commercial  fisheries  for  pollock  and 
Atka  mackerel  are  not  included  in  this 
closure  because  fisheries  for  those 
species  already  are  prohibited  through 
December  31,  2000,  pursuant  to  other 
regulatory  requirements. 

The  new  closure,  promulgated  under 
the  authority  of  section  11(f)  of  the  ESA, 
prohibits  all  Pacific  cod  fishing  through 
December  31,  2000,  as  the  term  fishing 
is  defined  at  16  U.S.C.  1802(15), 


authorized  pursuant  to  the  FMPs. 
within  Steller  sea  lion  critical  habitat 
listed  in  Tables  1  and  2  to  50  CFR  part 
226  in  federally  regulated  waters  west  of 
144°  W.  long,  and  the  three  special 
aquatic  foraging  areas  defined  as  critical 
habitat  at  50  CFR  226.202(c). 

Classiiication 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  consistent  with  the 
Court's  Order  and  is  authorized  bv  the 
ESA. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  do  not  apply  to  this  action. 

This  final  rule  has  been  determined  to 
be  not  significant  under  section  3(f)(1) 
ofE.O.  12866. 

The  AA,  under  5  U.S.C.  553(b)(B), 
finds  that  there  is  good  cause  to  waive 
providing  prior  notice  and  an 
opportunity  for  public  comment  for  the 
removal  of  the  existing  closure.  This 
removal  stems  from  a  United  States 
District  Court  Order  dissolving,  as  of 
December  5,  2000,  the  injunction 
requiring  the  closure.  Delaying  this 
action  to  provide  prior  notice  and 
opportunity  for  comment  would  cause 
unnecessary  economic  harm  to  the 
affected  fishermen  and  thus  would  be 
contrary  to  the  public  interest.  Because 
this  action  relieves  a  restriction,  under 
5  U.S.C.  553(d)(1).  it  is  not  subject  to  a 
delav  in  effective  date. 

The  AA,  under  5  U.S.C.  553(b)(B). 
finds  there  is  good  cause  to  waive 
providing  prior  notice  and  an 
opportunity  for  public  comment  for  the 
portion  of  this  action  that  implements  a 
new  closure.  An  immediate  new  closure 
is  necessary  to  protect  endangered 
Steller  sea  lions  and  it  would  be 
contrary  to  the  public  interest  to  delay 
this  action  to  provide  prior  notice  and 


an  opportunity  for  comment.  For  this 
same  reason,  the  AA,  under  5  U.S.C. 
553(d)(3),  finds  there  is  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  otherwise  required  for  the  new 
closure. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska.  Fisheries.  Recordkeeping  and 
reporting  requirements. 

Dated;  December  14.  2000. 

William  T.  Hogarth, 

Deputy.  Assistant  .administrator  for  Fisheries. 
Sational  Marine  Fisiienes  Sen.  ire 

For  reasons  set  forth  in  the  preamble. 
50  CFR  part  679  is  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1 .  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  L'.S.C   773  et  seq..  1801  et 
seq..  and  3631  et  seq..  Title  II  of  Division  C. 
Pub.  L.  10.5-277;  Sec.  3027.  Pub.  L   106-31. 
113  Stat.  ,57:  16  L'.S.C.  1540(f) 

2.  In  §  679.22.  paragraph  (j)  is 
removed,  and  a  new  paragraph  (k)  is 
added  to  read  as  follows: 

§  679.22    Closures. 

***** 

(k)  Closure  of  critical  habitat. 
(Applicable  through  December  31 . 
2000.)  All  Pacific  cod  fishing,  as  the 
term  fishing  is  defined  at  16  LIS.C. 
1802(15)  and  authorized  pursuant  to  the 
Fishery  Management  Plans  for  the 
Bering  Sea/Aleutian  Islands  and  the 
Gulf  of  Alaska,  within  Steller  sea  lion 
critical  habitat  within  the  EEZ  and  west 
of  144""  W.  long.,  as  such  critical  habitat 
is  defined  bv  regulations  codified  at  50 
CFR  226.202  and  Tables  1  and  2  to  50 
CFR  part  226.  is  prohibited. 
[FR  Doc.  00-32323  Filed  12-14-00;  4:2()  pnil 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  the  fmal 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart27 

[Docitet  No.  SW009;  Special  Condition  No. 
27-009-SC] 

Special  Conditions:  Eurocopter  France 
Model  EC-130  Helicopters.  High- 
Intensity  Radiated  Fields 

agency:  Federal  Aviation 
.administration  (FAA).  DOT 
ACTION:  Final  special  condition;  request 
for  comments. 

SUMMARY:  This  special  condition  is 
issued  for  Eurocopter  France 
(Eurocopter)  Model  EC-130  helicopters. 
These  helicopters  will  have  novel  or 
unusual  design  features  associated  with 
the  installation  of  electronic  systems 
that  perform  critical  functions  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  to  protect  systems  that 
perform  critical  control  hinctions  or 
provide  critical  displavs  from  the  effects 
of  high-intensitv  radiated  fields  (HIRF) 
This  special  condition  contains  the 
additional  safetv  standards  that  the 
Administrator  considers  necessary  to 
ensure  that  critical  functions  of  systems 
will  be  maintained  when  exposed  to 
HIRF 

DATES:  The  effective  date  of  this  special 
condition  is  December  7.  2000 
Comments  must  be  received  on  or 
before  February  5.  2001 
ADDRESSES:  Comments  on  this  special 
conditum  mav  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration. 
Office  of  the  Regional  Counsel. 
Attention:  Rule.s  Docket  No.  SVV009. 
Fort  Worth.  Texas  76193-0007.  or 
delivered  in  duplicate  to  the  Office  i>f 
the  Regional  Counsel  at  2601  Meacham 
Blvd..  Fort  Worth.  Texas  76137. 
Comments  must  be  marked  Rules 
Docket  No  SW009  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8:30  am.  and  4:00  p.m 


FOR  FURTHER  INFORMATION  CONTACT: 

lorge  Castillo,  FAA.  Rotorcraft 
Directorate,  Rotorcraft  Standards,  Fort 
Worth,  Texas  76193-01 10:  telephone 
(817)  222-5127.  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
iipportunitv  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  notice  and  opportunity  for 
prior  public  comment  are  unnecessary 
since  the  substance  of  this  special 
condition  has  been  subject  to  the  public 
comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  this  special 
condition  effective  upon  issuance. 

Cumments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  d()c:ket  or  special  condition 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  recieived  on  or  before 
the  closing  date  for  comments  will  be 
considered.  The  special  condition  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available  in  the  Rules  Docket  for 
examination  bv  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking  will  be  filed 
in  the  docket.  Commenters  wishing  the 
F.^A  to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
special  condition  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Rules  Docket  No. 
SVV009  '■  The  postcard  will  be  date 
stamped  and  returned  to  the 
coinmenter. 

Background 

Eurocopter  France  submitted  an 
application  for  Type  \'alidation  of 
Eurocopter  Model  EC-130  helicopters 
through  the  French  Direction  Generale 
de  I'Aviation  Civile  (DCAC)  on 
December  22,  1999,  The  Eurocopter 
Model  EC:-130  helicopters  are  single 
engine.  Normal  Category  helicopters 
that  are  a  derivative  of  Eurocopter 
Model  AS-350B3  helicopters,  which 


achieved  FAA  Type  Certification  on 
Mav  7,  1998  (reference  Type  Certificate 
Data  Sheet  H9EU).  The  main  difference 
between  Eurocopter  Model  EC— 130 
helicopters  and  Eurocopter  Model  AS- 
350B3  helicopters  include: 

•  A  gross  weight  increase  fi-om  2250 
kg  to  2300  kg; 

•  Enlarged  fuselage  structure  utilizing 
standard  Eurocopter  Model  EC-120B 
helicopter  components; 

•  A  Eurocopter  Model  EC-120B 
helicopter-type  landing  gear; 

•  A  Eurocopter  Model  EC-1 35 
helicopter-type  fenestron  anti-torque 
system;  and 

•  An  increase  in  the  standard  seating 
capacity  from  six  to  seven  (1  pilot  plus 
6  passengers). 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
Eurocopter  must  show  that  Model  EC- 
130  helicopters  meet  the  applicable 
provisions  of  the  regulations  as  listed 
below: 

•  14  CFR  21.29; 

•  14  CFR  part  27.  Amendment  27-1 
through  Amendment  27-32,  except  14 
CFR  part  27.952  is  not  adopted; 

•  14  CFR  part  36,  Appendix  H 
through  the  latest  amendment  in  effect 
at  the  time  of  type  certification;  and 

•  Any  special  conditions, 
exemptions,  and  equivalent  safety 
findings  deemed  necessary. 

In  addition,  the  certification  basis 
includes  certain  special  conditions  and 
equivalent  safety  findings  that  are  not 
relevant  to  this  special  condition. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safetv  standards  for  these  helicopters 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions.  Eurocopter  Model  EC-130 
helicopters  must  comply  with  the  noise 
certification  requirements  of  14  CFR 
part  36;  and  the  FAA  must  issue  a 
finding  of  regulatory  adequacy  pursuant 
to  §611  of  Public  Law  92-574.  the 
"Noise  Control  Act  of  1972." 

As  appropriate,  special  conditions,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38  and  become 
part  of  the  type  certification  basis  in 
accordance  "with  §21. 17(a)(2). 
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Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21, 101(a)(1). 

Novel  or  Unusual  Design  Features 

Eurocopter  Model  EC-130  helicopters 
will  incorporate  the  following  novel  or 
unusual  design  features:  electrical, 
electronic,  or  a  combination  of  electrical 
electronic  (electrical/electronic)  systems 
that  will  perform  critical  control 
functions  or  display  critical 
information,  such  as  electronic  flight 
instruments  that  display  critical 
information  required  for  the  continued 
safe  flight  and  landing  of  the  helicopter 
during  operation  in  Instrument 
Meteorological  Conditions  (IMC);  and 
Full  Authority  Digital  Engine  Control 
(FADEC)  that  will  perform  engine 
control  functions  that  are  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter  during  Visual  Flight  Rules 
(VFR)  and  Instrument  Flight  Rules  (IFR) 
operations. 

Discussion 

Eurocopter  Model  EC-130 
helicopters,  at  the  time  of  application, 
were  identified  as  incorporating  one  and 
possibly  more  electrical/electronic 
systems,  such  as  electronic  flight 
instruments  and  FADEC,  After  the 
design  is  finalized,  Eurocopter  will 
provide  the  FAA  with  a  preliminary 
hazard  analysis  that  will  identify  any 
other  critical  functions  required  for  safe 
flight  and  landing  that  are  performed  by 
the  electrical/electronic  systems. 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical/ 
electronic  systems  that  perform  critical 
control  functions  or  provide  critical 
displays.  These  advanced  systems 
respond  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  HIRF  incident  on  the  external 
surface  of  the  helicopter.  These  induced 
transient  currents  and  voltages  can 
degrade  the  performance  of  the 
electrical/electronic  systems  by 
damaging  the  components  or  by 
upsetting  the  systems'  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  §  27.1309(a). 
Higher  energy  levels  radiate  from 
operational  transmitters  currently  used 
for  radar,  radio,  and  television.  Also,  the 
number  of  transmitters  has  increased 
significantly. 


Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military'  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  the 
technological  advances  in  helicopter 
design  and  the  changing  environment 
have  resulted  in  an  increased  level  of 
vulnerability  of  the  electrical/electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  helicopter. 
Effective  measures  to  protect  these 
helicopters  against  the  adverse  effects  of 
exposure  to  HIRF  will  be  provided  by 
the  design  and  installation  of  these 
systems.  The  following  primary  factors 
contributed  to  the  current  conditions: 
(1)  Increased  use  of  sensitive  electronics 
that  perform  critical  functions;  (2) 
reduced  electromagnetic  shielding 
afforded  helicopter  systems  by 
advanced  technology  airframe  materials; 
(3)  adverse  service  experience  of 
military  aircraft  using  these 
technologies;  and  (4)  an  increase  in  the 
number  and  power  of  radio  frequency 
emitters  and  the  expected  increase  in 
the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  the  developments  in 
technology  and  environment  and.  in 
1986,  initiated  a  high  priority  program 
to  (1)  determine  and  define 
electromagnetic  energy  levels;  (2) 
develop  and  describe  guidance  material 
for  design,  test,  and  analysis;  and  (3) 
prescribe  and  promulgate  regulatory 
standards. 

The  FAA  participated  with  industry 
and  airworthiness  authorities  of  other 
countries  to  develop  internationally 
recognized  standards  for  certification. 

The  FAA  and  airworthiness 
authorities  of  other  countries  have 
identified  two  levels  of  the  HIRF 
environment  that  a  helicopter  could  be 
exposed  to — one  environment  for  VFR 
operations  and  a  different  environment 
for  IFR  operations.  While  the  HIRF 
rulemaking  requirements  are  being 
finalized,  the  FAA  is  adopting  a  special 
condition  for  the  certification  of  aircraft 
that  employ  electrical/electronic 
systems  that  perform  critical  control 
functions  or  provide  critical  displays. 
The  accepted  mciximum  energy  levels 
that  civilian  helicopter  system 
installations  must  withstand  for  safe 
operation  are  based  on  surveys  and 
analysis  of  existing  radio  frequency 
emitters.  This  special  condition  will 
require  the  helicopters'  electrical/ 
electronic  systems  and  associated 


wiring  to  be  protected  from  these  energy 
levels.  These  external  threat  levels  are 
believed  to  represent  the  exposure  for  a 
helicopter  operating  under  VFR  or  IFR. 

Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  these 
methods.  Service  experience  alone  will 
not  be  acceptable  since  such  experience 
in  normal  flight  operations  may  not 
include  an  exposure  to  HIRF.  Reliance 
on  a  system  with  similar  design  features 
for  redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  because  all 
elements  of  a  redundant  system  are 
likely  to  be  concurrently  exposed  to  the 
radiated  fields. 

This  special  condition  will  require  the 
aircraft-installed  systems  that  perform 
critical  control  functions  or  provide 
critical  displays  to  meet  certain 
standards  based  on  either  a  defined 
HIRF  environment  or  a  fixed  value 
using  laboratory  tests.  Control  system 
failures  and  malfunctions  can  more 
directly  and  abruptly  contribute  to  a 
catastrophic  event  than  display  system 
failures  and  malfunctions.  Therefore,  it 
is  considered  appropriate  to  require 
more  rigorous  HIRF  verification 
methods  for  critical  control  systems 
than  for  critical  display  systems. 

The  applicant  may  demonstrate  that 
the  operation  and  operational 
capabilities  of  the  installed  electrical/ 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
defined  HIRF  test  environment.  The 
FAA  has  determined  that  the  test 
environment  defined  in  Table  1  is 
acceptable  for  critical  control  functions 
in  helicopters.  The  test  environment 
defined  in  Table  2  is  acceptable  for 
critical  display  systems  in  helicopters. 

The  applicant  may  also  demonstrate, 
using  a  laboratory  test,  that  the 
electrical/electronic  systems  that 
perform  critical  control  functions  or 
provide  critical  displays  can  withstand 
a  peak  electromagnetic  field  strength  in 
a  frequency  range  of  10  KHz  to  18  GHz. 
If  a  laboratory  test  is  used  to  show 
compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  volts  per  meter  (v/m)  is 
appropriate  for  critical  display  systems. 
A  level  of  200  v/m  is  appropriate  for 
critical  control  functions.  Laboratory 
test  levels  are  defined  according  to 
RTCA/DO-160D  Section  20  Categor>'  W 
(100  v/m  and  150  mA)  and  Category  Y 
(200  v/m  and  300  mA).  As  stated  in  DO- 
160D  Section  20,  the  test  levels  are 
defined  as  the  peak  of  the  root  means 
squared  (rms)  envelope.  As  a  minimum. 
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the  modulations  required  for  RTCA/ 
DO-160D  Section  20  Categories  VV  and 
Y  will  be  used.  Other  modulations 
should  be  selected  as  the  signal  most 
likelv  to  disrupt  the  operation  of  the 
system  under  test,  based  on  its  design 
characteristics.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
Hz  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  be  susceptible  to  400  Hz 
sinusoidal  modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
KHz  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KHz  to  400  MHz  and  1  KHz  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MHz  to  18  GHz. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Applicants  must  perform  a 
preliminaiy  hazard  analysis  to  identif\- 
electrical/electronic  systems  that 
perform  critical  functions.  The  term 
'critical"  means  those  functions  whose 
failure  would  contribute  to  or  cause  an 
unsafe  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopters.  The  systems  identified  by 
the  hazard  analysis  as  performing 
critical  functions  are  required  to  have 
HIRF  protection.  A  system  may  perform 
both  critical  and  non-critical  functions. 
Primarv  electronic  flight  display 
systems  and  their  associated 
components  perform  critical  functions 
such  as  attitude,  altitude,  and  airspeed 
indications.  HIRF  requirements  would 
apply  only  to  the  systems  that  perform 
critical  functions,  including  control  and 
display 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 
and  after  exposure  to  required 
electromagnetic  fields.  Deviations  from 
system  specifications  may  be  acceptable 
but  must  be  independently  assessed  by 
the  F.\.\  on  a  case-by-case  basis. 

Table  1 .— VFR  Rotorcraft  Field 
Strength  Volts/Meter 


Table  1  .—VFR  Rotorcraft  Field 
Strength  Volts/Meter — Continued 


Frequency 

100MH2-200  MHz 
200  MHz-400  MHz 
400  MHz-700  MHz 
700  MHz-1  GHz  ... 

1  GHz-2  GHz  

2  GHz-4  GHz  

4  GHz-€  GHz  

6  GHz-8  GHz  

8GHZ-12GHZ  

12  GHZ-18GHZ  ... 
18  GHz^O  GHz    . 


Peak  Average 


200 

200 

200 

200 

730 

200 

1400 

240 

5000 

250 

6000 

490 

7200 

400 

1100 

170 

5000 

330 

2000 

330 

1000 

420 

Table  2.— IFR  Rotorcraft  Field 
Strength  Volts/meter 


Frequency 

Peak 

Average 

lOkHz-IOOkHz  

50 

50 

100  kHz-500  kHz  

50 

50 

500  kHz-2  MHz  

50 

50 

2  MHz-30  MHz 

100 
50 

100 

30MHZ-70  MHz  

50 

70MHZ-100MHZ     .. 

50 

50 

100  MHz-200MHz   .. 

100 

100 

200  MHz^OO  MHz   .. 

100 

100 

400  MHz-700  MHz    .. 

700 

50 

700  MHz-1  GHz  

700 

100 

1  GHz-2  GHz      

2000 
3000 
3000 
1000 
3000 
2000 

200 

2  GHz-4  GHz     

200 

4  GHz-6  GHz    

200 

6  GHz-8  GHz  

200 

8GHZ-12  GHz  

300 

12GHZ-18GHZ  

200 

18GHZ-40GHZ  

600 

200 

Frequency 

Peak 

Average 

10  kHz-lOO  kHz  

100  kHz-500  kHz  

500  kHz-2  MHz  

2  MHz-30  MHz      ... . 

150 

200  • 

200 

200 

200 

200 

150 
200 
200 
200 

30  MHz-70  MHz 

70  MHz-1 00  MHz 

200 
200 

Applicability 

As  previously  discussed,  this  special 
condition  is  applicable  to  Eurocopter 
Model  EC-130  helicopters.  Should 
Eurocopter  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  the 
special  condition  would  apply  to  that 
model  as  well  under  the  provisions  of 
^21. 101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  mode! 
.series  of  helicopters.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
helicopter. 

The  substance  of  this  special 
condition  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  helicopter. 


which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  this  special  condition  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  27 

Aircraft.  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows:  42 
U.S.C.  7572;  49  U.S.C.  106(g).  40105. 
40113.  44701^4702.  44704,  44709, 
44711. 44713,  44715,  45303. 

The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  Eurocopter  Model 
EC-130  helicopters. 

Protection  for  Electrical  and  Electronic 
Systems  from  High-Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high-intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Fort  Worth,  Texas,  on  December 
7.  2000. 

Henry  A.  Armstrong, 
Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
IFR  Doc.  00-32416  Filed  12-19-00:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Parts  1  and  301 

[REG-1 0531 6-98] 
RIN1545-AW67 

Information  Reporting  for  Payments  of 
Qualified  Tuition  and  Payments  of 
Interest  on  Qualified  Education  Loans; 
Magnetic  Media  Filing  Requirements 
for  Information  Returns;  Hearing 

AGENCY:  Internal  Kevenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 


SUMMARY:  This  document  contains  a 
notice  of  public  hearing  on  proposed 
regulations  relating  to  reporting  for 
payments  of  qualified  tuition  and 
payments  of  interest  on  qualified 
education  loans  and  magnetic  filing 
requirements  for  information  returns. 
DATES:  The  public  hearing  is  being  held 
on  Tuesday.  February  13,  2001,  at  10 
a.m.  The  IRS  must  receive  outlines  of 
the  topics  to  be  discussed  at  the  hearing 
by  January  23,  2001. 
ADDRESSES:  The  public  hearing  is  being 
held  in  the  auditorium,  Room  7218, 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building. 

Mail  outlines  to:  Regulations  Unit  CC 
(REG-1 05 3 16-98),  Room  5226.  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044.  Hand  deliver  outlines  Monday 
through  Friday  between  the  hours  of  8 
a.m.  and  5  p.m.  to:  Regulations  Unit  CC 
{REG-105316-98),  Courier's  Desk, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  Submit  electronic  outlines  of  oral 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.gov/tax_regs/ 
regslist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing.  Guy  Traynor,  (202)  622-7180 
(not  a  toll-fi'ee  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  (REG-105316-98),  Uiat  were 
published  in  the  Federal  Register  on 
Friday.  June  16,  2000  (65  FR  37728). 

The  rules  of  §  601.601(a)(3)  apply  to 
the  hearing. 

Persons  who  have  submitted  vmtten 
comments  and  wish  to  present  oral 
comments  at  the  hearing,  msut  submit 
an  outline  of  the  topics  to  be  discussed 
and  the  amoxmt  of  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
(8)  copies)  by  January  23,  2001. 

A  period  of  10  minutes  is  allotted  to 
each  person  for  presenting  oral 
comments. 

After  the  deadline  for  receiving 
outlines  has  passed,  the  IRS  will 
prepare  an  agenda  containing  the 
schedule  of  speakers.  Copies  of  the 
agenda  will  be  made  available,  free  of 
charge,  at  the  hearing. 

Because  of  access  restrictions,  the  IRS 
will  not  admit  visitors  beyond  the 


immediate  entreince  area  more  than  1 5 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Office  of  Special 

Counsel  (Modernization  &■  Strategic 

Planning). 

[FR  Doc.  00-32332  Filed  12-1&-00:  8:45  am] 

BILUNG  CODE  4830-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  063-0020b;  FRL-6840-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision,  Pinal 
County  Air  Quality  Control  District  and 
PInai-Glla  Counties  Air  Quality  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
revisions  to  the  Arizona  State 
Implementation  Plan  (SIP)  which 
concern  rules  ft-om  the  Pinal  County  Air 
Quality  Control  District  (PCAQCD)'and 
Pinal-Gila  Counties  Air  Quality  Control 
District  (PGCAQCD). 

The  intended  effect  of  this  action  is  to 
provide  support  for  general  permitting 
requirements  for  stationary  sources  in 
the  PCAQCD  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA  or  the  Act).  In 
the  Final  Rules  section  of  this  Federal 
Register.  EPA  is  approving  the  state's 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received,  no  further  action  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  by  January  19.  2001. 
ADDRESSES:  Mail  comments  to:  Andrew 
Steckel.  Chief.  Rulemaking  Office.  (AIR- 


4).  Air  Division,  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawrthome  Street.  San  Francisco,  CA 
94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  our 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  fi-om  8  am  to  4:30 
pm,  Monday  through  Friday.  To  see 
copies  of  the  submitted  rule  revisions, 
you  may  also  go  to  the  following 
locations: 

Enviroiunental  Protection  Agency.  Air 
Docket  (6102).  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue.  NW,. 
Washington,  DC  20460. 
Arizona  Department  of  Envirormiental 
Quality,  3033  North  Central 
Avenue.  Phoenix.  AZ  85012. 
Pinal  Coimty  Air  Quality  Control 

District,  Building  F.  31  North  Pinal 
Street  (P.  O.  Box  987).  Florence.  AZ 
85232. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen.  Rulemaking  Office.  (Air-4).  Air 
Division.  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105, 
Telephone:  (415)  744-1135. 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  the  clarification  of 
which  rules  were  previously  approved 
into  the  PCAQCD  portion  of  the  Arizona 
SIP  on  April  9.  1996  (61  FR  15717).  In 
addition.  The  PCAQCD  Rules  1-1-050. 
1-1-055.  1-1-105,  and  3-1-080  and 
PGCAQCD  Rules  7-1-2.2.  7-1-2.4.  7-1- 
2.7,  7-2-1.3.  and  7-3-6.1  are  being 
removed  from  the  SIP.  PCAQCD  Rules 
3-1-045  and  3-1-100  are  clarified  as 
not  being  in  the  SIP.  because  there  was 
not  a  valid  SIP  submittal.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action  that 
is  located  in  the  rules  section  of  this 
Federal  Register. 

Dated:  July  13.  2000. 
Felicia  Marcus. 

Regional  Administrator,  Region  IX. 

[FR  Doc.  00-31466  Filed  12-19-00.  8:4.5  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 1 9-1  -7450b;  FRL-691 3-3] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  Texas; 
Control  of  Emissions  of  Volatile 
Organic  Compounds  from  Batch 
Processes,  Industrial  Wastewater  and 
Service  Stations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to  take 
direct  final  action  on  revisions  to  the 
Texas  State  Implementation  Plan 
provisions  for  the  control  of  volatile 
organic  compounds  (VOCs).  This  rule 
covers  three  separate  actions.  First,  we 
are  approving  revisions  to  the  rules  for 
controlling  emissions  from  industrial 
wastewater  for  the  Houston/Galvestt)n, 
Beaumont/Port  Arthur.  Dallas/Fort 
Worth  and  El  Paso  areas.  Second,  we  are 
approving  new  rules  for  the  control  of 
emissions  from  hatch  processes  in  the 
Beaumont/Port  Arthur  area.  Third,  we 
are  approving  rules  that  added 
requirements  for  vapor  recovery  at 
ser\'ice  stations  in  the  95  counties  in  the 
eastern  half  of  Texas. 

The  EPA  is  approving  these  revisions 
to  regulate  emissions  of  Volatile  Organic 
Compounds  in  accordance  with  the 
requirements  of  the  Federal  Clean  Air 
Act. 

In  the  "Rules  and  Regulations  " 
section  of  this  Federal  Register.  EP,\  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
hecause  the  EPA  views  this  as  a 
noncontroversial  revisicm  and 
anticipates  no  adverse  comment.  The 
EPA  has  explained  its  reasons  for  this 
approval  in  the  preamble  to  the  direct 
final  rule.  If  EPA  receives  no  relevant 
adverse  comments,  the  EPA  will  not 
take  further  action  on  this  proposed 
rule.  If  EPA  receives  relevant  adverse 
comment.  EPA  will  withdraw  the  direct 
final  rule  and  it  will  not  take  effect.  The 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  bv  Ianuar\'  19.  2001 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs. 
Chief.  Air  Planning  Section  (6PI>-L).  at 
the  EPA  Region  6  Office  listed  below 
Copies  of  documents  relevant  to  this 
action  are  available  for  public 
inspecticm  during  normal  business 
hours  at  the  following  locations. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency. 
Region  6,  Air  Planning  Section  {6PD-L). 
1445  Ross  Avenue.  Dallas.  Texas  75202- 
2733. 

Texas  Natural  Resource  Conservation 
Commission.  Office  of  Air  Quality. 
12124  Park  35  Circle,  Austin,  Texas 
78753. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Cki\  R.  Donaldson.  Air  Planning  Section 
(6PD-L).  EPA  Region  6,  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733. 
telephone (214) 665-6691. 
SUPPLEMENTARY  INFORMATION:  This 
liocument  concfsms  revisions  to  the 
Texas  State  Implementation  Plan 
provisions  for  the  control  of  VOCs.  The 
revisions  strengthen  the  requirements 
for  the  control  of  emissions  from 
industrial  wastewater,  add  requirements 
for  the  control  of  emissions  from  batch 
processes  and  add  requirements  for  the 
control  of  emissions  during  the  filling  of 
storage  tanks  at  gasoline  service  stations 
in  95  counties  in  the  eastern  half  of 
Texas.  For  further  information,  please 
see  the  information  provided  in  the 
direct  final  action  that  is  located  in  the 
■Rules  and  Regulations"  section  of  this 
Federal  Register  publication. 

.\ulhority:  42  U.S.C.  7401  ft  seq 
IJdted   .November  3.  2000. 
Myron  ().  Knudson, 

Acting  Regional  Administrator.  Region  6. 
IKK  Dim    00- ill'K)  Filed  12-19-00;  8:45  am] 
aiLUNG  CODE  6S60-50-U 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CO-001 -0043b;  FRL-6875-7] 

Approval  of  Air  Quality  Implementation 
Plan  Revisions  and  Section  112(1) 
Program;  Colorado;  issuance  of 
Permits  To  Limit  Potential  to  Emit 
Criteria  and  (Hazardous  Air  Pollutants 

AGENCY:  Environmental  Protection 
.A.gen(;v  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  revisions  to  Colorado's 
construction  permit  requirements  in 
Regulation  No.  3  and  hazardous  air 
pollutant  re(juirements  in  Regulation 
No.  8  of  the  State  Air  Qualitv  Control 
Commission  (AQCC)  regulations, 
regarding  permits  to  limit  potential  to 
emit  criteria  and  hazardous  air 
pollutants  (HAPs).  These  revisions  were 
submitteii  to  EPA  on  April  26,  1996. 
Colorado  submitted  these  revisions  to 
create  federally  trnforceable  limits  on 
criteria  pollutants  and  HAPs.  for  both 
new-  and  existing  sources,  through  the 
State's  constru(;tion  permit  program. 
EPA  is  approving  the  revisions  to 
Regulation  No.  3  regarding  criteria 
pollutants  as  part  of  Colorado's  state 
implementation  plan  (SIP)  under 
section  1 10  of  the  Clean  Air  Act  (CAA). 


SIP  approval  under  section  110  of  the 
CAA.  however,  only  extends  to  the 
control  of  HAPs  that  are  criteria 
pollutants,  such  as  volatile  organic 
compounds  or  particulate  matter, 
whereas  sec  tion  112  of  the  CAA 
provides  the  underlying  authority  for 
controlling  all  HAPs  listed  in  section 
112(b)  of  the  CAA.  Therefore,  the  EPA 
is  also  approving  the  revisions  to 
Regulation  No.  3  and  Regulation  No.  8 
under  section  112(1)  of  the  CAA. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 
States'  revisions  to  Regulations  No.  3 
and  8  as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views 
these  as  noncontroversial  revisions  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  January  19,  2001. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  VIII,  999  18th  Street. 
Suite  300.  Denver.  Colorado,  80202. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program, 
Environmental  Protection  Agency. 
Region  V^ll.  999  18th  Street.  Suite  300. 
Denver,  Colorado.  80202.  Copies  of  the 
.State  documents  relevant  to  this  action 
are  also  available  for  public  inspection 
at  the  Colorado  Department  of  Public 
Health  and  Environment,  Air  Pollution 
Control  Division.  4300  Cherr\'  Creek 
Drive  South,  Denver,  Colorado  80246- 
1530. 

FOR  FURTHER  INFORMATION  CONTACT: 

Megan  Williams.  EPA.  Region  VIII,  (303) 
312-6431. 

SUPPLEMENTARY  INFORMATION:  See  the 

information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  tt  seq. 
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Dated:  September  8.  2000. 
lark  W.  McGraw, 

.■\i  ting  Regional  Administrator.  Region  Mil 
|FK  D()(    00-32022  Filed  12-19-00:  8:45  ami 
BILUNG  CODE  6S60-S&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  238-0256b;  FRL-6895-8] 

Revisions  to  the  California  State 
Implementation  Plan,  Santa  Barbara 
and  Ventura  County  Air  Pollution 
Control  Districts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Santa  Barbara  County 
Air  Pollution  Control  District 
(SBCAPCD)  and  Ventura  County  Air 
Pollution  Control  District  (VCAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP),  These 
revisions  concern  Oxides  of  Nitrogen 
(NOx)  emissions  from  Natural-Gas  Fired 
Fan-Type  Central  Furnaces  and 
Residential  Water  Heaters,  Large  Water 
Heaters  and  Small  Boilers.  We  are 
proposing  to  approve  local  rules  to 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  January  19,  2001. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4).  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street," San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
Santa  Barbara  County,  Air  Pollution 

Control  District,  26  Castillian  Drive, 

Suite  B-23,  Goleta.  CA  93117 
Ventura  County  APCD,  669  County 

Square  Dr.,  2nd  Fl.,  Ventura,  CA 

93003-5417 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Addison.  Rulemaking  Office  (AIR— 4), 
U.S.  Environmental  Protection  Agency, 
Region  IX,  (415)  744-1160. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 


rules:  SBCAPCD  352  and  VCAPCD 
74.11.1.  In  the  Rules  and  Regulations 
section  of  this  Federal  Register,  we  are 
approving  these  local  rules  in  a  direct 
final  action  without  prior  proposal 
because  we  believe  these  SIP  revisions 
are  not  controversial.  If  we  receive 
adverse  comments,  however,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  further 
information,  please  see  the  direct  final 
action. 

Dated:  October  10.  2000. 
Laura  Yosliii. 

Regional  Administrator..  Region  IX 

|FR  Doc.  00-32020  Filed  12-19-00;  8:4,5  ami 

BILUNG  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[FRL-691&-9] 

State  Operating  Permit  Programs; 
Revision  to  Interim  Approval 
Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  action  would  amend 
EPA's  regulations  governing  the  interim 
approval  of  State  and  local  operating 
permits  programs.  Currently,  the 
regulations  allow  the  Agency  to  extend 
expiration  dates  of  interim  approvals 
beyond  2  years  from  the  date  the  interim 
approval  is  originally  granted.  This 
action  removes  that  provision. 
DATES:  Submit  comments  on  or  before 
Januar\'  19,  2001. 
ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102).  Attention 
Docket  Number  A-93-50.  U.S. 
Environmental  Protection  Agencv.  401 
M  Street,  SW..  Washington,  DC  20460. 
The  EPA  requests  that  a  separate  copy 
also  be  sent  to  the  contact  person  listed 
below. 

Supporting  material  used  in 
developing  tlie  proposal  and  final 
regulatory  revisions  is  contained  in 
Docket  Number  A-93-50.  This  docket  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  at  the 


address  listed  above,  or  by  calling  (202) 
260-7548.  The  Docket  is  located  at  the 
.ibove  address  in  Room  M-ItOO, 
Waterside  Mall  (ground  floor).  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Powell,  Mail  Drop  12,  United 
States  Environmental  Protection 
Agency.  Research  Triangle  Park.  .North 
Carolina  27711  (telephone  919-541- 
5331.  e-mail:  powell.roger<s.epa.gov). 
SUPPLEMENTARY  INFORMATION: 

I.  Background  « 

If  an  operating  permits  program 
administered  by  a  State  or  local 
permitting  authority  under  title  V  of  the 
Clean  Air  Act  (Act)  does  not  fully  meet, 
but  does  "substantially  (meet).  "  the 
requirements  of  part  70.  EPA  may  grant 
that  program  "interim  approval.  "  C^ 
§  70.4(d)(1).)  Permits  issued  under 
interim  approval  are  fully  effective  and 
expire  at  the  end  of  their  fixed  term, 
unless  renewed  under  a  part  70 
program.  (See  §  70.4(d)(2)  )  To  obtain 
full  approval,  a  permitting  authority 
must  submit  to  EPA  program  revisions 
correcting  all  deficiencies  that  caused 
the  operating  permits  program  to  receive 
interim  instead  of  full  approval.  Such 
submittal  must  be  made  no  later  than  6 
months  prior  to  the  expiration  of  the 
interim  approval.  (See  §  70.4(f)(2).) 
Originally  99  State  and  local  permitting 
programs  were  granted  interim 
approval.  For  14  of  the  original  interim 
approved  programs,  permitting 
authorities  have  corrected  the 
deficiencies  identified  in  their  interim 
approvals,  and  we  have  granted  all  of 
these  programs  full  approval.  (See  pari 
70.  Appendix  A.) 

On  August  29.  1994  (59  FR  44460). 
and  August  31.  1995  (60  FR  45530).  we 
proposed  revisions  to  our  part  70 
operating  permits  program  regulations. 
Primarily,  the  proposals  addressed 
changes  to  the  system  foi  revising 
permits,  but  a  number  of  other  proposed 
changes  were  also  included.  The 
preamble  to  the  August  31.  1995. 
proposal  noted  the  concern  of  man\ 
permitting  authorities  over  ha\'ing  to 
revise  their  operating  permits  programs 
twice;  once  to  correct  interim  approval 
deficiencies,  and  again  to  address  the 
revisions  to  part  70.  In  the  .August  1995 
preamble,  we  proposed  that  States  with 
interim  approval  "*    *   *  should  be 
allowed  to  delay  the  submittal  of  any 
program  revisions  to  address  program 
deficiencies  previously  listed  in  their 
notice  of  interim  approval  until  the 
deadline  to  submit  other  changes 
required  bv  the  proposed  revisions  to 
part  70"  (60  FR  45552). 
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II.  Extension  of  Interim  .Approval 
Expiration  Dates 

On  October  31,  1996  (61  FR  56368). 
we  amended  §  70.4(d)(2)  to  permit  the 
Administrator  to  grant  extensions  to 
interim  approval  expiration  dates  to 
allow  permitting  authorities  the 
opportunity  to  combine  their  program 
revisions  correcting  interim  approval 
deficiencies  with  their  program 
revisions  that  will  conform  to  the  part 
70  revisions.  In  this  rulemaking,  we 
granted  a  10-month  extension  to  all 
interim  approved  programs  for  which 
the  interim  approval  was  granted  prior 
to  the  date  of  issuance  of  a 
memorandum  announcing  our  position 
on  this  issue  (memorandum  from  Lydia 
N.  Wegman  to  Regional  Division 
Directors.    Extension  of  Interim 
Approvals  of  Operating  Permits 
Programs,"  lune  13.  1996). 

VVe  then  extended  the  interim 
approval  expiration  dates  for  certain 
State  and  local  permitting  programs  a 
second  time,  on  August  29.  1997  (62  FR 
45732).  On  lulv  27,  1998.  we  published 
a  direct  final  rulemaking  extending 
interim  approval  expiration  dates  a 
third  time,  this  time  covering  all  interim 
approved  programs,  until  lune  1.  2000. 
In  each  of  these  instances,  delays  in  the 
expected  promulgation  of  the  final  part 
70  revisions  beyond  the  previous 
interim  approval  expiration  dates  led  us 
to  grant  the  further  extensions  of  the 
expiration  deadlines.  VVe  intended  these 
extensions  to  provide  the  time  needed 
for  State  and  local  agencies  to  combine 
their  program  revisions  for  both  the 
interim  approval  deficiencies  and  the 
part  70  revisions. 

On  February  14.  2000  (65  FR  7333). 
we  published  a  direct  final  rulemaking 
to  extend  interim  approvals  a  fourth 
time.  In  this  action,  we  would  have  set 
an  interim  approval  expiration  date  of 
lune  1.  2002.  for  all  programs.  We 
received  an  adverse  comment  on  that 
action  and  withdrew  the  direct  final 
action  on  March  29.  2000  (65  FR  16523). 

The  commenter  asserted  that  our 
proposed  action  was  contrary  to  the 
express  terms  of  the  Act  and  must  be 
withdrawn.  The  commenter  referred  to 
section  502(g)  of  the  Act  which  provides 
that  "[ajn  interim  approval  under 
(Section  502(g)l  shall  expire  on  a  date 
set  by  the  Administrator  not  later  than 
2  vears  after  such  approval,  and  may  not 
be  renewed." 

This  commenter  hirther  argued  that 
our  existing  regulations  (§  70.4(d)(2))  do 
not  justif}'  an  extension  of  interim 
approval  deadlines  until  lune  1.  2002. 
The  commenter  stated  that  to  the  extent 
that  §  70.4(d)(2)  allowed  an  e.xtension  of 
interim  approvals  by  up  to  10  months 


on  an  individual  basis,  we  had  already 
granted  this  10-month  extension  in  the 
October  31.  1996.  rulemaking. 

This  commenter  also  asserted  that  to 
the  extent  «?  70.4(dK2)  allowed  longer 
interim  approval  periods  for  States  to 
combine  program  changes,  this 
provision  did  not  justify  the  proposed 
extension  to  |une  1,  2002,  because 
§  70.4(d)(2)  contemplated  such 
extensions  only  after  the  promulgation 
of  part  70  revisions,  which  had  not 
occurred.  Moreover,  the  commenter 
noted  that  this  provision  authorized 
additional  time  'only  once  per  State" 
and  that  we  had  already  granted 
multiple  extensions  in  the  past. 

VVe  considered  these  comments,  as 
well  as  the  further  delays  in 
promulgating  the  revisions  to  part  70 
and  the  recently  determined  need  for  a 
supplemental  part  70  proposal  before 
the  part  70  revisions  can  be 
promulgated.  In  light  of  those 
considerations  and  the  need  to  provide 
State  and  local  agencies  with  sufficient 
time  to  correct  their  interim  approval 
deficiencies,  on  May  22,  2000.  we 
published  a  final  action  extending 
interim  approvals  until  December  1. 
2001.  and  indicated  that  we  will  not 
extend  interim  approvals  further. 
Consequently,  a  Federal  permitting 
program  will  apply  by  operation  of  law 
in  any  area  without  a  fully  approved 
program  as  of  December  1.  2001. 

III.  Litigation  on  Extension 

The  Sierra  Club  and  New  York  Public 
Interest  Research  Group  (NYPIRG) 
challenged  our  final  action  in  the  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  [Sierra  Club  et  al  v.  EPA  (DC. 
Cir.  No.  00-1262)1.  As  a  result  of  that 
litigation,  we  have  entered  info  a 
settlement  agreement  with  the  litigants 
that  will  hold  that  case  in  abeyance, 
pending  implementation  of  the 
settlement  agreement. 

IV.  Regulatory  Revision 

One  of  the  terms  of  the  settlement 
agreement  is  that  we  will  remove  from 
§  70.4(d)(2)  the  language  added  on 
October  31.  1996.  to  allow  granting 
extensions  to  interim  approval 
expiration  dates.  The  language  of 
sj  70.4(d)(2)  is  proposed  to  be  amended 
to  restore  it  to  the  original  language  that 
was  in  that  section  when  part  70  was 
promulgated.  The  revision  to  this 
provision  is  consistent  with  our  intent 
not  to  extend  further  the  interim 
approval  of  the  current  operating 
permits  programs.  This  action,  if 
finalized,  will  have  no  effect  on  the 
current  expiration  date  of  December  1, 
2001.  for  programs  that  received  an 


extension  of  their  interim  approvals  in 
the  May  22,  2000,  action. 

V.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  regulatory  action 
is  A-93-50.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
bv,  EPA  in  the  development  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  to  allow  interested 
parties  a  means  to  identif\'  and  locate 
documents  so  that  the  parties  can 
effectively  participate  in  the  rulemaking 
process,  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review  (except  for 
interagency  review  materials).  The 
docket  is  available  for  public  inspection 
at  EPA's  Air  Docket,  which  is  listed 
under  the  ADDRESSES  section  of  this 
notice. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  Agency    • 
must  determine  whether  each  regulatory 
action  is  "significant,"  and  therefore 
subject  to  the  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Order.  The  Order 
defines  "significant"  regulatory  action 
as  one  that  is  likely  to  lead  to  a  rule  that 
may: 

1 .  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more, 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency. 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligation  of  recipients  thereof 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

This  action  is  not  a  "significant" 
regulatory  action  pursuant  to  Executive 
Order  12866  because  it  does  not 
substantially  change  the  existing  part  70 
requirements  for  States  or  sources; 
requirements  which  have  already 
undergone  OMB  review.  As  such,  this 
action  is  exempted  from  OMB  review. 

C.  Regulatory-  Flexibility-  Act 
Compliance 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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In  developing  the  original  part  70 
regulations,  the  Agency  determined  that 
they  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Similarly,  the 
same  conclusion  was  reached  in  an 
initial  regulatory  flexibility  analysis 
performed  in  support  of  the  proposed 
part  70  revisions  (a  subset  of  which 
constitutes  the  action  in  this 
rulemaking).  This  action  does  not 
substantially  alter  the  part  70 
regulations  as  they  pertain  to  small 
entities  and  accordingly  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  part  70  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  and  has 
assigned  OMB  control  number  2060- 
0243.  The  Information  Collection 
Request  (ICR)  prepared  for  part  70  is  not 
affected  by  the  action  in  this  rulemaking 
notice  because  the  part  70  ICR 
determined  burden  on  a  nationwide 
basis,  assuming  all  part  70  sources  were 
included  without  regard  to  the  approval 
status  of  individual  programs.  The 
action  in  this  rulemaking  notice  does 
not  alter  the  assumptions  of  the 
approved  part  70  ICR  used  in 
determining  the  burden  estimate. 
Furthermore,  this  action  does  not 
impose  any  additional  requirements 
which  would  add  to  the  information 
collection  requirements  for  sources  or 
permitting  authorities. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  goverrunents  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  Federal  mandates  that  may  result 
in  expenditures  to  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 


allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
action  in  this  rulemaking  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector,  in  any  one  year. 
Although  the  part  70  regulations 
governing  State  operating  permit 
programs  impose  significant  Federal 
mandates,  this  action  does  not  amend 
the  part  70  regulations  in  a  way  that 
significantly  alters  the  expenditures 
resulting  from  these  mandates. 
Therefore,  the  Agency  concludes  that  it 
is  not  required  by  section  202  of  the 
UMRA  of  1995  to  provide  a  written 
statement  to  accompany  this  regulatory 
action. 

F.  Applicabilitv  of  Executive  Order 
13045 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1977),  applies  to  any  rule  that 
EPA  determines  (1)  is  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  and  it  does  not  addre.ss  an 
environmental  health  or  safety  risk  that 


would  have  a  disproportionate  effect  on 
children. 

G.  Executive  Order  13132  (Federalism I 

Executive  Order  13132.  entitled 
■Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulator)'  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Order  to  include  regulations  that 
have  "substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  F'ederal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  pf  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impac:t 
statement  (FSIS).  The  FSIS  must  inc:lude 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866.  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  rule  change  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
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Executive  Order  do  not  apply  to  this 

rule. 

H  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  E.xecutivn  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  bv  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
ne{;essar>'  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EP.\  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB.  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary-  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significandy  or  uniquely 
affect  their  communities  " 

This  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  because  it 
applies  onlv  to  State  and  local 
permitting  programs.  .Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

/.  \ational  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technnlogv  Transfer  and  .Advancement 
Act  (NTTAA).  Public  Law  104-113. 
section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntar,'  consensus 
standards  in  its  regulator*'  activities 
unless  to  do  so  wt)uld  be  inconsistent 
with  applicable  law  or  otherwise 
impractical  Voluntary  consensus 
standards  are  technical  standards  {e.f; . 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  one  or  more  voluntary  consensus 
standard  bodies.  The  NTT.\A  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  .\gency  decides 
not  to  use  available  and  applicable 
voluntary'  consensus  standards. 

This  rule  does  not  involve  technical 
standards.  Therefore,  EPA  is  not 


considering  the  use  of  any  voluntary 
consensus  standards 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

n,ited    L)wfinl)»T  12.  JOOO. 
Robert  Perciasepe, 
Assistant  Administrator.  Office  of  Air  and 

Radiation 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  70— {AMENDED] 

1 .  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  ef  seq. 

2.  Section  70.4  is  amended  by  revising 
paragraph  (d)(2)  to  read  as  follows: 

§  70.4    State  program  submittals  and 
transition. 

***** 

(d)  •    •    * 

(2)  Interim  approval  shall  expire  on  a 
date  set  by  the  Administrator  (but  not 
later  than  2  years  after  such  approval), 
and  mav  noi  be  renewed.  Sources  shall 
become  subject  to  the  program 
according  to  the  .schedule  approved  in 
the  State  program.  Permits  granted 
under  an  interim  approval  shall  expire 
at  the  end  of  their  fixed  term,  unless 
renewed  under  a  part  70  program. 
***** 

[FR  Du(    00-12243  Filed  12-19-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6912-6] 

Alabama;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMIMARY:  Alabama  has  applied  to  EPA 
for  Final  authorization  of  the  changes  to 
its  hazardous  waste  program  under  the 
Resourc:e  (Conservation  and  Recover^' 
Act  (R('RA).  EPA  proposes  to  grant  final 
authorization  to  Alabama.  In  the  "Rules 
and  Regulations"  section  of  this  Federal 
Register.  EPA  is  authorizing  the  changes 
bv  an  immediate  final  rule.  EPA  did  not 


make  a  proposal  prior  to  the  immediate 
final  rule  because  we  believe  this  action 
is  not  controversial  and  do  not  expect 
comments  that  oppose  it.  We  have 
explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule.  Unless  we  get 
written  comments  which  oppose  this 
authorization  during  the  comment 
period,  the  immediate  final  rule  will 
become  effective  on  the  date  it 
establishes,  and  we  will  not  take  further 
action  on  this  proposal.  If  we  get 
comments  that  oppose  this  action,  we 
will  withdraw  the  immediate  final  rule 
and  it  will  not  take  effect.  We  will  then 
respond  to  public  comments  in  a  later 
final  rule  based  on  this  proposal.  You 
may  not  have  another  opportunity  for 
comment.  If  you  want  to  comment  on 
this  action,  you  must  do  so  at  this  time. 

DATES:  Send  your  written  comments  by 
Ianuar>'  19,  2001. 

ADDRESSES:  Send  wrritten  comments  to 
Narindar  Kumar,  Chief,  RCRA  Programs 
Branch,  Waste  Management  Division, 
Environmental  Protection  Agency,  The 
Sam  Nunn  Atlanta  Federal  Center,  61 
Forsyth  Street.  SW,  Atlanta.  Georgia 
30303-8960.  phone  number:  (404)  562- 
8440.  You  can  examine  copies  of  the 
materials  submitted  by  Alabama  during 
normal  business  hours  at  the  following 
locations:  EPA  Region  4  Library'.  The 
Sam  Nunn  Atlanta  Federal  Center,  61 
Forsyth  Street,  SW,  Adanta,  Georgia 
30303-8960,  phone  number:  (404)  562- 
8190:  or  Alabama  Department  of 
Environmental  Management.  1400 
Coliseum  Blvd..  Montgomery.  Alabama 
36130-1463,  phone  number  (334)  271- 
7700. 

FOR  FURTHER  INFORIMATION  CONTACT: 

Narindar  Kumar.  Chief,  RCRA  Programs 
Branch.  Waste  Management  Division, 
Environmental  Protection  Agency  at  the 
above  address  and  phone  number. 

SUPPLEMENTARY  INFORIMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations  '  section  of  this 
Federal  Register. 

Dated:  November  28.  2000. 
A.  Stanley  Meiburg. 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  00-31724  Filed  12-19-00:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  43  and  63 

[IB  Docket  No.  00-231,  FCC  00-407] 

2000  Biennial  Regulatory  Review, 
Amendment  of  Parts  43  and  63  of  the 
Commission's  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rule  making. 

SUMMARY:  This  document  solicits 
comments  on  proposed  changes  to 
several  of  the  rules  relating  to 
international  telecommunications 
services.  The  Commission  initiated  this 
proceeding  to  determine  what  rules 
could  be  modified  or  eliminated  in  light 
of  competition  in  international 
telecommunications  services.  This 
proceeding  is  part  of  the  Commission's 
yeeu  2000  biennial  regulatory  review. 
The  Commission  believes  that  these 
proposals  will  remove  unnecessary 
burdens  on  the  public  and  the  agency. 
DATES:  Comiiients  are  due  on  or  before 
January  24,  2001,  and  reply  comments 
are  due  on  or  before  February  27,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  Secretary,  445  12th  Street, 
SW.,  Room  TW-B204F,  Washington.  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Krech,  International  Bureau,  (202) 
418-1460. 
SUPPLEMENTARY  INFORMATION: 

1 .  This  is  a  summary  of  the 
Commission's  Notice  of  Proposed  Rule 
Making  (NPRM).  FCC  00-407.  adopted 
on  November  13,  2000,  and  released  on 
November  30,  2000.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  Office  of  Media  Relations, 
Reference  Operations  Division,  (Room 
CY-A257)  of  the  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
document  is  also  available  for  download 
over  the  Internet  at  http://www.fcc.gov/  - 
Bureaus/Intemational/Notices/2000// 
fccl00407.doc.  The  complete  text  of  this 
document  also  may  be  purchased  fi"om 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

2.  This  NPRM  contains  proposed 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  will  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  will  be  invited  to  comment  on 


the  proposed  information  collections 
contained  in  this  proceeding. 

Summary  of  Notice  of  Proposed 
Rulemaking 

3.  On  November  13.  2000.  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to 
determine  whether  it  should  amend  and 
clarify  several  of  its  rules  relating  to 
international  telecommunications 
services.  The  Commission  initiated  this 
proceeding  in  response  to  the 
Telecommunications  Act  of  1996,  which 
requires  the  Conmmission  to  review  all 
regulations  that  apply  to  operations  or 
activities  of  any  provider  of 
telecommunications  service  and  to 
repeal  or  modify  any  regulation  it 
determines  to  be  no  longer  necessar\'  in 
the  pubic  interest.  The  Commission 
solicits  comments  on  all  of  the 
proposals  and  tentative  conclusions 
contained  in  the  NPRM. 

4.  Section  63.24  sets  out  the 
procedures  for  review  of  pro  forma 
assignments  and  transfers  of  control  of 
authorizations  to  provide  international 
telecommunications  service.  The 
Commission  has  found  that  §  63.24  does 
not  explicitly  address  many  of  the  types 
of  transactions  that  should  be  treated  as 
pro  forma.  Thus,  the  Commission 
proposes  to  amend  the  procedures  for 
review  of  assignments  and  transfers  of 
control  of  international  service 
authorizations  to  match  more  closely 
those  procedures  used  for  other  service 
authorizations,  particularly  Commercial 
Mobile  Radio  Services  (CMRS). 

5.  Currently  there  are  tv^'o  rules 
addressing  assignments  and  transfers  of 
control  of  international  Section  214 
authorizations.  The  Commission 
believes  that  the  current  regulatory 
structure  may  not  be  sufficiently  flexible 
for  corporate  transactions  that  do  not 
fall  into  one  of  the  existing  categories 
but  should  be  treated  as  pro  forma.  The 
NPRM  solicits  comment  on  the 
proposals  to  amend  the  rules  to  allow 
more  flexibility  to  applicants  in 
structuring  transactions  and  provide 
greater  clarity  to  authorized 
international  carriers  regarding 
assignments  and  transfers  of  control. 

6.  There  has  been  a  steady  increase  in 
the  number  of  transactions  involving 
authorizations  for  different  ser\ices  and 
requiring  intra-agency  approval,  many 
of  which  involve  both  international 
Section  214  authorizations  and  wireless 
authorizations.  Thus,  the  Commission 
proposes  to  modifj'  and  consolidate  its 
current  rules  on  assignments  and 
transfers  of  control  of  international 
Section  214  authorizations  so  that  the 
new  rule  more  closely  tracks  the 


procedures  applicable  to  CMRS.  The 
NPRM  seeks  comment  on  this  proposal. 

7.  Currently.  §  1.948  governs  CMRS's 
assignments  and  transfers  of  control  of 
authorization  and  provides  that  a 
change  from  less  than  50  percent 
ownership  to  50  percent  or  more 
ownership  shall  always  be  considered  a 
transfer  of  control.  In  other  situations, 
whether  a  controlling  interest  in 
transferring  is  determined  on  a  case-by- 
case  basis  considering  the  distribution 
of  ownership,  and  the  relationships  of 
the  owners,  including  family 
relationships.  The  Commission 
proposes  to  adopt  both  of  these 
provisions  as  part  of  a  consolidated  rule 
that  would  govern  all  international 
Section  214  assigrmients  and  transfers, 
whether  substantial  or  pro  forma.  The 
Commission  proposes  to  move  the 
provisions  of  §63. 18(e)(3).  which 
specify  the  procedures  for  seeking  prior 
approval  of  an  assignment  or  substantial 
transfer  of  control,  to  §  63.24.  The 
NPRM  seeks  comment  on  these 
proposals. 

8.  The  NPRM  seeks  comment  on  the 
proposal  to  allow  a  case-by-case 
determination  of  whether  an  assignment 
or  transfer  of  control  is  substantial  or 
pro  forma.  The  Commission  tentatively 
concludes  that  it  should  adopt  the  same 
case-by-case  approach  in  the  FCBA 
Forbearance  Order  (63  FR  10338.  March 
3.  1998)  for  determining  whether 
transfers  of  control  of  international 

§  214  authorizations  are  substantial  or 
pro  forma.  The  Commission  proposes 
that  the  transaction  types  currently 
listed  in  the  rules  as  pro  forma  should 
be  considered  illustrative,  not 
comprehensive.  The  NPRM  seeks 
comment  on  these  proposals. 

9.  The  NPRM  seeks  comment  on  other 
proposals  to  amend  §  63.24  so  that  it 
more  closelv  tracks  the  procedures  used 
for  CMRS.  The  NPRM  proposes  that 
within  30  days  after  consummation  of  a 
pro  forma  transaction,  the  licensee  must 
file  an  application  with  the 
Commission.  The  NPRM  seeks  comment 
on  this  proposal  and  the  specific  filing 
requirements  for  such  an  application. 
The  NPRM  seeks  comment  on  the 
proposal  that  the  rules  clearly  state  that 
both  pro  forma  and  transferees  and  pro 
forma  assignees  are  required  to  notify 
the  Commission  of  either  a  pro  forma 
transfer  of  control  or  assignment,  which 
may  be  done  by  letter  30  days  after  the 
transaction.  The  NPRM  also  seeks 
comment  on  proposals  to  add 
definitions  and  explanatory  language  on 
assignments  and  transfers  of  control  as 
well  as  procedures  to  be  followed  in  the 
event  of  an  involuntary  assignment  or 
transfer  of  control. 
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10.  The  NTRM  seeks  commt-nt  on  the 
Commission's  tentative  conclusion  that 
the  proposed  rules,  as  revised  to  more 
closelv  track  the  rule  used  for  CMRS. 
will  reduce  the  regulatorv'  burden  on 
Section  214  authorization  holders  The 
NPRM  also  seeks  comment  on  whether 
the  proposals  will  provide  greater 
flexibilitv  to  Section  214  authorization 
holders  and  expanding  the  possible 
range  of  transactions  that  qualify-  for 
filing  on  a  pro  forma  basis. 

11.  The  Commission  proposes  to 
discontinue  the  application  of  the 
benchmark  rates  to  services  provided 
over  facilities-based  private  lines.  The 
Conunission  believes  that  this  proposal 
will  relieve  an  unnecessary'  burden 
without  adversely  affecting  competitive 
safegucuds  The  SiPRM  seeks  comment 
on  the  proposal  and  conclusion. 
Comments  should  address  the 
likelihood  that  a  carrier  could 
successfully  evade  application  of  die 
condition  by  sending  facilities-based 
switched  traffic  over  facilities-based 
private  lines. 

12.  The  Commission  proposes  to 
modif\-  its  rules  for  discontinuances  of 
service  by  U.S.  international  common 
carriers.  The  Commission  proposes  to 
require  prior  approval  for 
discontinuances  by  a  U.S.  international 
carrier  only  for  those  routes  and  services 
for  which  the  carrier  is  classified  as 
dominant  due  to  its  having  market 
power  in  the  provision  of  that 
international  service  on  the  U.S.  end  of 
the  route  The  NPRM  seeks  comment  on 
this  proposal  and  the  tentative 
conclusion  that  the  discontinuance 
requirement  should  apply  only  to  U.S. 
carriers  regulated  as  dominant  due  to 
market  power  in  the  U.S.  Comments 
should  address  under  what 
circumstances,  if  any.  prior  Commission 
approval  should  be  required  before  a 
US.  carrier  regulated  as  dominant 
under  ^  63.10  can  discontinue  service. 

13  The  NPRM  seeks  comment  on  the 
proposals  to  amend  the  explanatorv 
notes  regarding  attribution  of  indirect 
ownership  interests  in  U.S.  and  foreign 
carriers  to  clarify  that  whenever  an 
ownership  percentage  exceeds  50 
percent  or  represents  actual  control  it 
shall  be  treated  as  a  100  percent  interest 
for  purposes  of  applying  the  multiplier 

14.  The  NPRM  seeks  comment  on  a 
number  of  proposals  to  amend  or 
eliminate  rules  that  are  no  longer 
applicable.  The  NPRM  proposes  to 
eliminate  *»  63.2 1(h)  because  there  are 
no  U.S.  carriers  to  which  the  rule 
applies.  The  NPRM  proposes  to 
eliminate  §43.81  because  the 
requirement  that  foreign-owned  carriers 
file  certain  reports  has  expired.  The 
NPRM  proposes  tn  amend  §63.22  to 


clarify  that  a  facilities-based  carrier  may 
provide  service  over  U.S.  facilities, 
which  are  not  subject  to  authorization 
by  the  Commission,  as  long  as  those 
facilities  are  not  on  the  Exclusion  List. 
The  NPRM  also  proposes  to  eliminate 
confusion  over  the  inconsistency  of 
§  63.22  by  removing  the  general 
reference  to  a  list  of  countries  in  the 
Exclusion  List.  The  NPRM  proposes  to 
eliminate  unnecessary  duplication  of 
the  contents  required  for  international 
Section  214  applications  contained  in 
§  63.09  and  §  63.18.  The  NPRM 
addresses  the  duplicative  notes  that  are 
unnecessary  and  the  proposal  to 
eliminate  the  first  three  explanatory- 
notes  to  §  62.18(h)  while  retaining  the 
forth  note.  The  NPRM  proposes  to 
delete  the  provision  in  §63.20  that 
specifies  the  number  of  copies  required 
to  be  filed  for  applications  to 
supplement  already  authorized 
facilities. 

15   In  addition,  the  NPRM  proposes  to 
eliminate  the  requirement  that  a  Section 
214  application  be  submitted  on 
computer  diskette.  The  Commission 
believes  that  the  International  Bureau 
Filing  Sv.stem  (IBFS)  supercedes  the 
computer  diskette  method  for  filing 
applications.  Similarly,  the  NPRM 
proposes  to  amend  §  63.10(d)  to  remove 
the  requirement  that  reports  filed  by 
dominant  carriers  be  filed  on  diskettes. 
t;omments  are  sought  on  these  tentative 
conclusions  and  whether  there  is  any 
reason  to  continue  to  require 
international  Section  214  applications 
and  dominant  carrier  reports  to  be  filed 
on  computer  diskettes. 

Procedural  Matters 

16.  Ex  Parte  Presentations.  This 
proceeding  is  a  "permit-but-disclose  " 
proceeding.  Ex  Parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  the 
Commission's  rules. 

17.  Initial  Regulatory  Flexibility 
Analysis.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  5'U.S.C.  603  the' 
(Commission  has  prepared  this  present 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  proposed  in  this  Notice  of 
Proposed  Rulemaking  (NPRM).  Written 
public  comments  are  requested  on  this 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM.  The  Ccjmmission  will  send  a 
copy  of  the  NPRM.  including  this  IRFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  In 
addition,  the  NPRM  and  IRFA  (or 


summaries  thereof)  will  be  published  in 
the  Federal  Register. 

18.  Need  for,  and  Objectives  of.  the 
Proposed  Rules:  The 
Telecommunications  Act  of  1996  (1996 
Act),  Public  Law  104-104,  110  Stat.  56, 
directs  the  Commission  to  undertake,  in 
every  even-numbered  year  beginning  in 
1998,  a  review  of  all  regulations  issued 
under  the  Conununications  Act  of  1934, 
as  amended  (Communications  Act),  47 
U.S.C.  151  et  seq..  that  apply  to 
operations  or  activities  of  any  provider 
of  telecommunications  service  and  to 
repeal  or  modify  any  regulation  it 
determines  to  be  "no  longer  necessary 
in  the  public  interest."  In  particular,  the 
1996  Act  directs  the  Commission  to 
determine  whether  any  such  regulation 
is  no  longer  necessary  "as  the  result  of 
meaningful  economic  competition 
between  providers  of  such  service." 

19.  As  part  of  the  year  2000  biennial 
regulatory  review,  the  Commission 
reviewed  all  of  its  rules  relating  to 
international  telecommunications 
services  to  identify  those  rules  that 
could  be  revised  or  eliminated.  In  this 
proceeding,  we  propose  changes  to 
several  of  our  rules  relating  to 
international  telecommunications 
services.  Specifically,  we  propose  to 
amend  our  rule  cpnceming  pro  forma 
assignments  and  transfers  of  control  of 
international  Section  214  authorizations 
to  more  closely  match  those  used  for  the 
assignment  amd  transfer  of  control  of 
Commercial  Mobile  Radio  Service 
(CMRS)  licenses.  We  also  tentatively 
conclude  that  it  is  no  longer  necessary 
to  apply  the  settlement  rate  benchmarks 
condition  to  Section  214  authorizations 
to  provide  facilities-based  international 
private  line  services.  We  also  propose  to 
modify  our  rules  to  relieve  dominant 
international  carriers  of  the  requirement 
to  seek  prior  approval  to  discontinue 
service,  except  where  such  carriers 
possess  market  power  in  the  provision 
of  international  service  on  the  U.S.  end 
of  the  route.  Finally,  we  also  propose  to 
amend  several  rules  to  clarify  the  intent 
of  those  rules  and  to  eliminate  certain 
rules  that  no  longer  have  any 
application.  We  believe  that  these 
proposed  changes  are  in  the  public 
interest  and  will  remove  unnecessary 
burdens  on  the  public  and  the 
Commission. 

20.  Legal  basis:  The  NPRM  is  adopted 
pursuant  to  §§1,4,  11,  214,  218,219, 
220,  and  403  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C.  151. 
154.  161.  214.  218.  219.  220.  403. 

21.  Description  and  estimate  of  the 
number  of  small  entities  to  which  the 
proposals  will  apply:  RFA  directs 
agencies  to  provide  a  description  of, 
and,  where  feasible,  estimate  of  the 


number  of  small  entities  that  may  be 
affected  by  the  proposals,  if  adopted. 
The  Regulatory  Flexibility  Act  defines 
the  term  "small  entity"  as  having  the 
same  meaning  as  the  terms  "small 
business,"  "smalt  organization,"  and 
"small  business  concern"  under  Section 
3  of  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SEA. 

22.  The  SB  A  has  developed  a 
definition  of  small  entities  for  telephone 
commimications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  companies  that  had 
been  operating  for  at  least  one  year  at 
the  end  of  1992.  According  to  the  SBA's 
definition,  a  wireline  telephone 
company  is  a  small  business  if  it 
employs  no  more  than  1,500  persons,  13 
CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  4812.  All  but 
26  of  the  2,321  wireline  companies 
listed  by  the  Census  Bureau  were 
reported  to  have  fewer  than  1 ,000 
employees.  Thus,  even  if  all  26  of  those 
companies  had  more  than  1,500 
employees,  there  would  still  be  2,295 
wireline  companies  that  might  qualify 
as  small  entities  or  small  incumbent 
LECs.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  ovymed  and  operated,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  fewer 
than  2,295  of  these  wireline  companies 
are  small  entities  that  might  be  affected 
by  these  proposals. 

23.  Specifically,  we  propose  to  amend 
our  rule  concerning  pro  forma 
assignments  and  transfers  of  control  of 
international  Section  214  authorizations 
to  more  closely  match  those  used  for  the 
assignment  and  transfer  of  control  of 
Commercial  Mobile  Radio  Service 
(CMRS)  licenses.  We  also  tentatively 
conclude  that  it  is  no  longer  necessary 
to  apply  the  settlement  rate  benchmarks 
condition  to  Section  214  authorizations 
to  provide  facilities-based  international 
private  line  services.  We  also  propose  to 
modify  our  rules  to  relieve  dominant 
international  carriers  of  the  requirement 
to  seek  prior  approval  to  discontinue 
service,  except  where  such  carriers 
possess  market  power  in  the  provision 
of  international  service  on  the  U.S.  end 
of  the  route.  We  also  propose  to  amend 
several  rules  to  clarify  the  intent  of 
those  rules  and  to  eliminate  certain 
rules  that  no  longer  have  any 


application.  At  this  time,  we  are  not 
certain  as  to  the  number  of  small 
entities  that  will  be  affected  by  the 
proposals.  We  seek  comment  on  the 
number  of  small  entities  that  will  be 
affected  by  the  proposals  set  forth  in  the 
NPRM. 

24.  Description  of  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements:  The  proposals  made  in 
the  NPRM  will  reduce  the 
recordkeeping  and  compliance 
requirements  of  all  companies  providing 
international  telecommunications 
services,  including  small  entities. 

25.  In  the  NPRM,  the  Commission 
proposes  to  provide  greater  flexibility 
and  clarity  regarding  assignments  and 
transfers  of  control.  Many  of  the 
transactions  that  carriers  are  entering 
into  involve  multiple  services.  In  the 
NPRM  the  Commission  proposes 
procedvu-es  regarding  pro  forma 
assignments  and  transfers  of  control  of 
international  Section  214  authorizations 
that  more  closely  follow  those  used  for 
the  assignment  and  transfer  of  control  of 
Commercial  Mobile  Radio  Service 
(CMRS)  licenses.  This  should  reduce  the 
burdens  placed  on  carriers  filing 
transfers  of  control  or  assignments  by 
having  similar  requirements  for  both 
Section  214  authorizations  and  CMRS 
licenses.  Under  the  proposed  rule 
carriers  will  continue  to  be  required  to 
file  an  application,  which  can  be  in  the 
form  of  a  letter,  with  the  Commission  no 
later  that  thirty  days  after  the 
assignment  or  transfer  is  completed.  The 
application  must  contain  a  certification 
that  the  transfer  of  control  or  assigrunent 
was  pro  forma,  and,  together  with  all 
other  previous  pro  forma  transactions, 
this  transfer  of  control  or  assignment 
does  not  result  in  a  change  in  the  actual 
controlling  party.  The  letter  must  also 
contain  the  name,  address  of  the 
transferee/assignee,  contact  points,  and 
updated  ownership  information. 

26.  The  Commission  also  proposes  to 
remove  the  settlement  rate  benchmarks 
condition  to  Section  214  authorizations 
to  provide  facilities-based  international 
private  line  services.  The  Commission 
also  proposes  to  modify  its  rules  to 
relieve  dominant  international  carriers 
of  the  requirement  to  seek  prior 
approval  to  discontinue  service,  except 
where  such  carriers  possess  market 
power  in  the  provision  of  international 
service  on  the  U.S.  end  of  the  route. 
Only  one  carrier — Comsat — is  currently 
regulated  as  dominant  on  particular 
routes  in  its  provision  of  particular 
services  due  to  the  existence  of  market 
power  on  the  U.S.  end  of  those  routes. 
Other  carriers  that  are  classified 
dominant  solely  due  to  affiliations  with 
foreign  carriers  will  no  longer  be 


required  to  seek  prior  approval  before 
discontinuing  service. 

27.  The  other  proposals  in  the  NPRM 
will  clarify  the  intent  of  certain  rules 
and  to  eliminate  other  rules  that  no 
longer  have  any  application.  We  believe 
that  these  proposed  changes  are  in  the 
public  interest  and  will  remove 
unnecessary  burdens  on  the  public  and 
the  Commission. 

28.  Sfeps  taken  to  minimize 
significant  economic  impact  on  small 
entities,  and  significant  alternatives 
considered:  The  RFA  requires  an  agency 
to  describe  any  significant  alternatives 
that  it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  the 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities:  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

29.  The  Telecommunications  Act  of 
1996  (1996  Act)  directs  the  Commission 
to  undertake,  in  every  even-numbered 
year  beginning  in  1998.  a  review  of  all 
regulations  issued  under  the 
Communications  Act  of  1934.  as 
amended  (Communications  Act),  that 
apply  to  operations  or  activities  of  any 
provider  of  telecommunications  ser\'ice 
and  to  repeal  or  modify  any  regulation 
it  determines  to  be  "no  longer  necessary 
in  the  public  interest."  In  particular,  the 
1996  Act  directs  the  Commission  to 
determine  whether  any  such  regulation 
is  no  longer  necessary  "as  the  result  of 
meaningful  economic  competition 
between  providers  of  such  ser\-ice."  As 
part  of  the  2000  biennial  regulatory- 
review,  the  Commission  reviewed  all  of 
its  rules  relating  to  international 
telecommunications  ser\'ices  to  identify 
those  rules  that  could  be  revised  or 
eliminated.  In  this  proceeding  the 
Commission  proposes  changes  to 
several  of  its  rules  relating  to 
international  telecommunications 
services.  The  Commission  believes  that 
the  proposals  in  the  NPRM  will  reduce 
the  economic  burdens  placed  on  all 
companies  providing  international 
telecommunications  ser\-ices.  including 
small  entities. 

30.  Federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  proposed 
rules:  None. 

31.  Paperwork  Reduction  Act.  The 
NPRM  contains  either  new  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
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(PILM  Thf  Commissinn  will  submit  thf 
proposed  information  collections  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA  I'pon 
submission  to  OMB,  comments  from 
OMB.  the  general  public,  and  other 
federal  agencies  will  be  invited  on  the 
proposed  information  collections 
contained  in  the  proceeding. 

Ordering  Clauses 

32.  Pursuant  to  Sections  1,  4.  11.  214. 
218.  219.  220  and  403  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  151.  154.  161.  214. 
218.  219,  220,  403,  the  Notice  of 
Proposed  Rulemaking  is  hereby  adopted 
and  comments  are  requested. 

33.  The  Commissions  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  regulatory  flexibility 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
paragraph  603(a)  of  the  Regulatorv 
Flexibilitv  Act.  Public  Uw  9&-354,  94 
Stat.  1164.  5  U.S.C.  601.  et  seq 

List  of  Subjects  in  47  CFR  Parts  43  and 
63 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  Cximmunications  Commission. 
Magahe  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
parts  43  and  63  as  follows: 

PART  43— REPORTS  OF 
COMMUNICATION  COMMON 
CARRIERS  AND  CERTAIN  AFFILIATES 

1.  The  authority  citation  for  part  43 
continues  to  read  as  follows: 

Authority;  47  ISC  li4; 

Telecommunications  .Act  of  1996.  Public  Law 
104-104.  sec.  402(b)(2)(B).  (c).  110  Stat.  5b 
(1996)  as  amended  unless  otherwise  noted. 
47  use.  211.  219.  220  as  amended. 

§43.81     [Removed] 

2.  Remove  §43.81. 

PART  63— EXTENSION  OF  LINES,  NEW 
LINES  AND  DISCONTINUANCE. 
REDUCTION,  OUTAGE  AND 
IMPAIRMENT  OF  SERVICE  BY 
COMMON  CARRIERS;  AND  GRANTS 
OF  RECOGNIZED  PRIVATE 
OPERATING  AGENCY  STATUS 

3  The  authority  citation  for  part  63 
continues  to  read  as  follows: 


.\uthority:  s.m  tiun  1.  4(i).  4(i).  10.  11,  201- 
20'i    J14.  21H.  40:i  diui  f),51  of  the 
Communications  .Xi  t  of  19:54.  as  amended. 
47  U.S.C.  151,  154{i).  I54(j).  160,  201-205. 
214.  218.  403.  and  571.  unless  otherwise 
noted. 

4.  Section  63.09  is  amended  by 
revising  Note  2  to  §63.09  to  read  as 

follows: 

§  63.09    Definitions  applicable  to 
International  Section  214  authorizations. 


Note  2  to  §63.09:  Ownership  and  other 
iiitHrcsts  in  U  S.  and  foreign  carriers  will  be 
.ittntiuted  to  their  holders  and  deemed 
loj^nizdhle  pursuant  to  the  following  criteria: 
.Mtribution  of  ownership  interests  in  a  carrier 
that  are  held  indirectly  by  any  party  through 
one  or  more  intervening  corporations  will  be 
determined  by  successive  multiplication  of 
the  ownership  percentages  for  eat:h  link  in 
the  vertical  ownership  (hain  and  application 
of  the  relevant  attribution  benchmark  to  the 
resulting  produi  t.  e.xcept  that  wherever  the 
ownership  percentage  for  any  link  in  the 
chain  exceeds  50  percent  or  represents  actual 
control,  it  shall  l)e  treated  as  if  it  were  a  100 
percent  interest  For  example,  if  A  owns  30 
percent  of  company  X.  which  owns  60 
percent  of  company  Y,  which  owns  26 
pen;ent  of  "carrier,"  then  Xs  interest  in 

carrier"  would  be  26  percent  (the  same  as 
Ys  interest  because  X's  interest  in  Y  exceeds 
50  percent),  and  A's  interest  in  "carrier" 
would  be  7  8  percent  (0.30  x  0.26).  llnder  the 
25  percent  attribution  benchmark.  X's 
interest  in  "carrier"  would  be  cognizable, 
while  As  interest  would  not  be  cognizable 

5.  Section  63.10  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§63.10    Regulatory  classification  of  U.S. 
international  carriers. 

***** 

(d)  A  carrier  classified  as  dominant 
under  this  section  shall  file  an  original 
and  two  copies  of  each  report  required 
by  paragraphs  (c)(3).  (c)(4).  and  (c)(5)  of 
this  section  with  the  Chief.  International 
Bureau.  The  carrier  shall  also  file  one 
copy  of  these  reports  with  the 
Commissions  copy  contractor.  The 
transmittal  letter  accompanying  each 
report  shall  clearly  identif%'  the  report  as 
responsive  to  the  appropriate  paragraph 
of§63. 10(c). 


§63.16    [Amended] 

(i.  Section  63.18  is  amended  by 
removing  paragraph  (e)(3)  and  Notes  1 
through  4  to  paragraph  (h)  and 
redesignating  paragraph  (e)(4)  as  (e)(3) 
and  adding  Note  to  paragraph  (h)  to  read 
as  follows. 


Note  to  paragraph  (h):  Ownership  and 
other  interests  in  U.S.  and  foreign  carriers 
will  be  attributed  to  their  holders  and 


deemed  cognizable  pursuant  to  the  following 
(  riteria:  Attribution  of  ownership  interests  in 
a  (  arrier  that  are  held  indirectly  by  any  party 
through  one  or  more  intervening  corporations 
will  be  determined  by  suc:cessive 
multiplication  of  the  ownership  percentages 
for  each  link  in  the  vertical  ownership  chain 
and  application  of  the  relevant  attribution 
benchmark  to  the  resulting  product,  except 
that  wherever  the  ownership  percentage  for 
any  link  in  the  chain  exceeds  50  percent  or 
represents  actual  control,  it  shall  be  treated 
as  if  it  were  a  100  percent  interest.  For 
example,  if  ,^  owns  30  percent  of  company 
X.  which  owns  60  percent  of  company  Y, 
which  owns  26  percent  of  "carrier."  then  ,X's 
interest  in  "carrier"  would  be  26  percent  (the 
same  as  Y's  interest  because  X's  interest  in 
Y  exceeds  50  percent),  and  As  interest  in 
'larrier  "  would  be  7.8  percent  (0.30  x  0.26). 
Under  the  25  percent  attribution  benchmark, 
X's  interest  in  "carrier  "  would  be  cognizable, 
while  .\'<i  interest  would  not  be  cognizable. 

***** 

7.  Sedtion  63.19  is  revised  to  read  as 
follows: 

§  63. 1 9    Special  procedures  for 
discontinuances  of  International  services. 

(a)  With  the  exception  of  those 
international  carriers  described  in 
paragraph  (b)  of  this  section,  any 
international  carrier  that  seeks  to 
discontinue,  reduce  or  impair  service, 
including  the  retiring  of  international 
facilities,  dismantling  or  removing  of 
international  trunk  lines,  shall  be 
subject  to  the  following  procedures  in 
lieu  of  those  specified  in  §§  63.61 
through  63.601: 

(1)  The  carrier  shall  notify  all  affected 
customers  of  the  plaimed 
discontinuance,  reduction  or 
impairment  at  least  60  days  prior  to  its 
planned  action.  Notice  shall  be  in 
writing  to  each  affected  customer  unless 
the  Commission  authorizes  in  advance, 
for  good  cause  shown,  another  form  of 
notice. 

(2)  The  carrier  shall  file  with  this 
Commission  a  copy  of  the  notification 
on  or  after  the  date  on  which  notice  has 
been  given  to  all  affected  customers. 

fb)  The  following  procedures  shall 
apply  to  any  international  carrier  that 
the  Commission  has  classified  as 
dominant  in  the  provision  of  a 
particular  international  service  because 
the  carrier  possesses  market  power  in 
the  provision  of  that  service  on  the  U.S. 
end  of  the  route.  Any  such  carrier  that 
seeks  to  retire  international  facilities, 
dismantle  or  remove  international  trunk 
lines,  and  the  dominant  services  being 
provided  through  these  facilities  is  not 
being  discontinued,  reduced  or 
impaired,  shall  only  be  subject  to  the 
notification  requirements  of  paragraph 
(a)  of  this  section.  If  such  carrier 
discontinues,  reduces  or  impairs  the 
dominant  service  or  retires  facilities  that 


impair  or  reduce  the  service,  the  carrier 
shall  file  an  application  pursuant  to 
§§63.62  and  63.500. 

8.  Section  63.20  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  63.20    Copies  required;  fees;  and  filing 
periods  for  international  servlM  providefs. 

(a)  Unless  otherwise  specified  the 
Commission  shall  be  furnished  with  an 
original  and  five  copies  of  applications 
filed  for  international  facilities  and 
services  imder  section  214  of  the 
Communications  Act  of  1934,  as 
amended.  Upon  request  by  the 
Commission,  additional  copies  of  the 
application  shall  be  furnished.  Each 
application  shall  be  accompanied  by  the 
fee  prescribed  in  subpart  G  of  part  1  of 
this  chapter. 


§63.21     [Amended] 

9.  Section  63.21  is  amended  by 
removing  paragraph  (h)  and 
redesignating  paragraphs  (i)  and  (j)  as 
paragraphs  (h)  and  (i). 

10.  Section  63.22  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§63.22    Facllities-lMsed  international 
common  carriers. 

***** 

(b)  The  carrier  may  provide  service 
using  half-circuits  on  any  U.S.  common 
carrier  and  non-common  carrier 
facilities  that  do  not  appear  on  an 
exclusion  list  published  by  the 
Commission.  Carriers  may  also  use  any 
necessary  non-U.S. -licensed  facilities, 
including  any  submarine  cable  systems, 
that  do  not  appear  on  the  exclusion  list. 
Carriers  may  not  use  U.S.  earth  stations 
to  access  non-U.S. -licensed  satellite 
systems  unless  the  Commission  has 
specifically  approved  the  use  of  those 
satellites  and  so  indicates  on  the 
exclusion  list.  The  exclusion  list  is 
available  from  the  International 
Bureau's  World  Wide  Web  site  at 
http://www.fcc.gov/ib. 
***** 

11.  Section  63.24  is  amended  by 
revising  the  subject  heading  and 
paragraph  (a)  and  paragraph  (b)  and  by 
adding  new  paragraphs  (c)  through  (g)  to 
read  as  follows. 

§  63.24    Assignments  and  transfers  of 
control. 

(a)  General.  Except  as  otherwise 
provided  in  this  section,  an 
international  Section  214  authorization 
may  be  assigned,  or  control  of  such 
authorization  may  be  transferred  by  the 
transfer  of  control  of  any  entity  holding 
such  authorization,  to  another  party, 
whether  voluntarily  or  involuntarily, 
directly  or  indirectly,  only  upon 


application  to  and  prior  approval  by  the 
Commission. 

(b)  Assignments.  For  purposes  of  this 
section,  an  assignment  of  an 
authorization  is  a  transaction  in  which 
the  authorization  is  assigned  from  one 
entity  to  another  entity.  Following  an 
assignment,  the  authorization  is  held  by 
an  entity  other  than  the  one  to  which  it 
was  originally  granted. 

(c)  Transfers  of  control.  For  purposes 
of  this  section,  a  transfer  of  control  is  a 
transaction  in  which  the  authorization 
remains  held  by  the  same  entity,  but 
there  is  a  change  in  the  entity  or  entities 
that  control  the  authorization  holder.  A 
change  from  less  than  50%  ownership 
to  50%  or  more  owTiership  shall  always 
be  considered  a  transfer  of  control.  In  all 
other  situations,  whether  the  interest 
being  transferred  is  controlling  must  be 
determined  on  a  case-by-case  basis. 

(d)  Pro  forma  assignments  and 
tmnsfers  of  control.  Transfers  of  control 
or  assignments  that  do  not  result  in  a 
change  in  the  actual  controlling  party 
are  considered  non-substantial  or  pro 
forma.  Whether  there  has  been  a  change 
in  the  actual  controlling  party  must  be 
determined  on  a  case-by-case  basis  with 
reference  to  the  factors  listed  in  Note  1 
to  paragraph  (d).  The  types  of 
transactions  listed  in  Note  1  to 
paragraph  (d)  shall  be  considered 
presumptively  pro  forma  and  prior 
approval  from  the  Commission  need  not 
be  sought. 

Note  1  to  paragraph  (d):  If  a  transaction  is 
one  of  the  types  listed  below-,  the  transaction 
is  presumptively  pro  forma  and  prior 
approval  need  not  be  sought.  In  all  other 
cases,  the  relevant  determination  shall  be 
made  on  a  case-by-case  basis.  (1)  .Assignment 
from  an  individual  or  individuals  (including 
partnerships)  to  a  corporation  owned  and 
controlled  by  such  individuals  or 
partnerships  without  any  substantial  change 
in  their  relative  interests:  (2)  Assignment 
from  a  corporation  to  its  individual 
stockholders  without  effecting  any 
substantial  change  in  the  disposition  of  their 
interests;  (3)  Assignment  or  transfer  bv  which 
certain  stockholders  retire  and  the  interest 
transferred  is  not  a  controlling  one;  (4) 
Corporate  reorganization  that  involves  no 
substantial  change  in  the  beneficial 
ownership  of  the  corporation  (including  re- 
incorporation in  a  different  jurisdiction  or 
change  in  form  of  the  business  entity):  (5) 
Assignment  or  transfer  from  a  corporation  to 
a  wholly  owned  direct  or  indirect  subsidiar\' 
thereof  or  vice  versa,  or  where  there  is  an 
assignment  from  a  corporation  to  a 
corporation  owned  or  controlled  by  the 
assignor  stockholders  without  substantial 
change  in  their  interests;  or  (6)  Assignment 
of  less  than  a  controlling  interest  in  a 
partnership. 

(e)  Applications  for  substantial 
transactions.  (1)  In  the  case  of  an 
assignment  or  transfer  of  control  of  an 


international  Section  214  authorization 
that  is  not  pro  forma,  the  proposed 
assignee  or  transferee  must  apply  to  the 
Commission  for  authority  prior  to 
consummation  of  the  proposed 
assignment  or  transfer  of  control. 

(2)  The  application  shall  include  the 
information  requested  in  paragraphs  (a) 
through  (d)  of  §  63.18  for  both  the 
transferor/assignor  and  the  transferee/ 
assignee.  The  information  requested  in 
paragraphs  (h)  through  (p)  of  §  63.18  is 
required  only  for  the  transferee/ 
assignee.  At  the  beginning  of  the 
application,  the  applicant  shall  include 
a  narrative  of  the  means  by  which  the 
proposed  transfer  or  assignment  will 
take  place. 

(3)  The  Commission  reserves  the  right 
to  request  additional  information  as  to 
the  particulars  of  the  transaction  to  aid 
it  in  making  its  public  interest 
determination. 

(4)  An  assignee  or  transferee  shall 
notify  the  Commission  no  later  than  30 
days  after  either  consummation  of  the 
proposed  assignment  or  transfer  of 
control,  or  a  decision  not  to 
consummate  the  proposed  assignment 
or  transfer  of  control.  The  notification 
may  be  made  by  letter  (sending  one 
copy  to  the  Office  of  the  Secretary'  and 
one  copy  to  the  Telecommunications 
Division  of  the  International  Bureau) 
and  shall  identify  the  file  numbers 
under  which  the  initial  authorization 
and  the  authorization  of  the  assignment 
or  transfer  of  control  were  granted. 

(f)  Applications  for  non-substantial  or 
pro  forma  transactions.  (1)  In  the  case 
of  a  pro  forma  assignment  or  transfer  of 
control,  the  applicant  is  not  required  to 
seek  prior  Commission  approval. 

(2)  A  pro  forma  assignee  or  transferee 
shall  file  an  application  with  the 
Commission  no  later  than  30  days  after 
the  assignment  or  transfer  is  completed. 
The  application  may  be  made  by  letter 
(sending  one  copy  to  the  Office  of  the 
Secretary'  and  one  copy  to  the  Chief  of 
the  Telecommunications  Division  of  the 
International  Bureau).  A  single  letter 
may  be  filed  for  an  assignment  of  more 
than  one  authorization  if  each 
authorization  is  identified  by  the  file 
number  under  which  it  was  granted. 
The  applications  must  contain  the 
following: 

(i)  The  information  requested  in 
paragraphs  (a)  through  (d)  and  (h)  of 
§  63.18  for  the  transferee/assignee. 

(ii)  A  certification  that  the  transfer  of 
control  or  assignment  was  pro  forma 
and  that,  together  with  all  previous  pro 
forma  transactions,  does  not  result  in  a 
change  in  the  actual  controlling  party. 

(3)  Upon  release  of  a  public  notice 
granting  a  pro  forma  assignment  or 
transfer  of  control,  petitions  for 
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reconsideration  under  §  1.106  of  this 
chapter  or  applications  for  review  under 
§  1  1 1 5  of  this  chapter  of  the 
Commissions  rules  may  be  fded  within 
30  davs.  Petitioner  should  address  whv 
the  assignment  or  transfer  of  control  in 
question  should  have  been  filed  under 
paragraph  (e)  of  this  section  rather  than 
under  paragraph  (f)  of  this  section. 


(g)  Involuntary  assignments  or 
transfers  of  control.  An  involuntarv' 
assignment  or  transfer  of  control  is  one 
that  occurs  by  operation  of  law.  In  the 
case  of  an  involuntary  assignment  or 
transfer  of  control,  the  applicant  must 
make  the  appropriate  filing  no  later  than 
30  days  after  the  event  causing  the 


involuntary  assignment  or  transfer  of 
control. 

§63.53    [Amended] 

12.  Section  63.53  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as  (b). 

iFR  Doc.  00-32202  Filed  12-19-00;  8:45  ami 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

AGE^WIES:  Rural  Housing  Service,  Rured 

Business-Cooperative  Service,  and  Rural 

Utilities  Service,  USDA. 

ACTION:  Proposed  collection;  conunents 

requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  Rural  Development's 
intention  to  seek  Office  of  Management 
and  Budget  (0MB)  approval  of  new 
information  Collection  requirements  in 
support  of  new  electronic  loan 
collection  methods. 

DATES:  Comments  on  this  notice  must  be 
received  by  February  20,  2001  to  be 
assiu^d  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Huntley,  Accountant,  Office  of  the 
Deputy  Chief  Financial  Officer,  Policy 
and  Internal  Review  Division,  U.S. 
Department  of  Agriculture,  STOP  33, 
P.O.  Box  200011,  St.  Louis,  MO  63120, 
telephone:  (314)  539-6063. 
SUPPLEMENTARY  INFORMATION: 

Title(s):  Form  RD  1951-65,  Customer 
Initiated  Payments  (CIP);  Form  RD 
1951-66,  FedWire  Worksheet;  and  Form 
RD  3550-28,  Authorization  Agreement 
for  Preauthorized  Payments. 

Type  of  Request:  New  Information 
Collection. 

Purpose:  Rural  Development  is 
currently  using  new  electronic  loan 
collection  methods  (Preauthorized 
Debits  [PAD],  Fed  Wire,  and  Customer 
Initiated  Payments  [CIP]).  These 
electronic  collection  methods  provide  a 


means  for  Rural  Development  borrowers 
to  electronically  transmit  loan  payments 
from  their  financial  institution  (FI) 
accounts  to  Rural  Development's 
Treasiuy  Account  and  receive  credit  for 
their  payment.  Accordingly,  Rm-al 
Development  is  revising  its  internal 
management  loan  collection  procediu'es 
to  incorporate  PAD,  FedWire,  and  CIP 
electronic  collection  methods.  These 
internal  regulations  are  to  ensure  Rural 
Development  field  offices  have  current 
guidance  on  the  payment  and  collection 
methods  available  and  how  to  use  them. 

To  administer  these  electronic  loan 
collection  methods,  Rural  Development 
must  collect  the  borrower's  FI  routing 
information  (routing  information 
includes  the  FI  routing  number  and  the 
borrower's  accoimt  number).  Rural 
Development  is  proposing  to  use 
Agency  approved  forms  for  collecting 
bank  routing  information  for  PAD, 
FedWire,  and  CIP  methods. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .5  hour  per 
response.  Each  Rural  Development 
borrower  who  elects  to  participate  in 
electronic  loan  payments  will  only 
prepare  one  response  for  the  life  of  their 
loan  imless  they  change  financial 
institutions  or  accounts. 

Respondents:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  and 
State,  Local,  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Number  of  Responses:  600. 

Estimated  Total  Annua]  Burden  on 
Respondents:  300  manhours. 

Copies  of  this  information  collection 
can  be  obtained  from  Barbara  Williams, 
Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  Rural  Development,  telephone 
(202)  692-0045. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
Agencies,  including  whether  the 
information  will  have  practical  utility: 

(b)  the  accuracy  of  the  Agencies' 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 


Federal  Register 

Vol,   6,5.  No,   245 

Wednesdav,  December  20,  2000 


ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technologv. 

Comments  should  be  submitted  to 
Barbara  Williams,  Regulations  and 
Paperwork  Management  Branch. 
Support  Services  Division,  Rural 
Development,  U.S.  Department  of 
Agriculture,  STOP  0742,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0742.  All 
responses  to  this  notice  will  be 
summarized,  included  in  the  request  for 
0MB  approval,  and  will  become  a 
matter  of  public  record.  A  comment  to 
0MB  is  best  assured  of  having  its  full 
effect  if  0MB  receives  it  within  30  davs 
of  publication  of  this  rule. 

Dated:  November  14,  2000. 
lames  C.  Kearney, 

Administrator,  Rural  Housing  Senice. 

Dated:  December  3.  2000. 
Wilbur  Peer, 

Acting  Administrator.  Rural  Business 
Cooperative  Sen'ice. 

Dated:  December  7.  2000. 

Christopher  A.  McLean. 

Administrator.  Rural  L'tilities  Sen'ire 

IFR  Doc.  00-32331  Filed  12-19-00;  8:45  am) 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington.  DC  on  Monday, 
Tuesday,  and  Wednesday.  January  8-10. 
2001,  at  the  times  and  location  noted 
below. 

DATES:  The  schedule  of  events  is  as 
follows: 

Monday,  lanuary  8,  2001 

1:00  p.m. -5:00  p.m. 
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Committee  of  the  Whole — Americans  with 
Disabilities  Act  /  Architectural  Barriers 
Act  Final  Rule  (Closed  Meeting) 

Tuesday.  |anuary  9.  2001 

9:00  a.m. -.Noon 
Committee  of  the  Whole — Americans  with 
Disabilities  Act  /  .Architectural  Barriers 
Act  Kinal  Rule  (Closed  Meeting) 
1:30  p  m.-2:  to  p  m 

Terhnical  Programs  Committee 
2:30  p.m.-»:00  p.m. 
Committee  of  the  Whole — Briefing  on 
Recreation  Facilities  Final  Rule  (Closed 
Meeting) 
4:00  p  m  -5  00  p.m 

Planning  and  Budget  Committee 

Wednesday,  January  10,  2001 

9:00  d.m  -10  !U  d.m 

Executive  Committee 
1U:30  a.m. -Noon 
Board  Meeting 
4  4.T  p  m.-h:;)0  p  m 
Public  Rights-of-Way  Access  Advisory 
Committee  Presentation 
6:30  p.m.-7:.i0  p.m 

Publir  Kights-of-Way  .Ace  ess  .Advisory 
Committee  .Awards  Presentation  and 
Reception 

ADDRESSES:  The  meetings  will  bf-  hehi  at 
the  Washington  Renaissance  Hotel.  4^9 
9th  Street.  NW.  Washington.  DC:.  The 
Public  Rights  of  Way  .Access  .Advisorv 
Committee  Presentation  and  .Awards 
Reception  will  be  held  at  the  Marriott 
Wardman  Park  Hotel.  2660  Woodley 
Road,  N'W,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
5434.  extension  113  (voice)  and  (202) 
272-5449  (TTY) 

SUPPLEMENTARY  INFORMATION:  .At  the 
Board  meeting,  the  .Access  Board  will 
consider  the  following  agenda  items. 

Open  Meeting 

•  Executive  Director's  Report 

•  .Approval  of  the  Minutes  of  the 

September  13.  2000  Board  Meeting 

•  Executive  Committee  Report — Public 

Rights-of-Way  .Access  .Advisorv 
Committee  (Charter  .Amendment  and 
Nominating  Committee. 

•  Planning  and  Budget  Committee 

Report — Status  Report  on  Fiscal 
Year  2001  Budget  and  Report  on 
2002  Budget 

•  Technical  Programs  Comnuttef 

Report — Report  on  Fiscal  Years 


1998  to  2001  Research  and 
Technii  al  .Assistance  Projects 


Closed  Meeting 

•  Committee  of  the  Whole  Report  on  the 

.Americans  with  Disabilities  .Act  / 
.An  hitec  tural  Barriers  Act  Final 
Rule 

•  Committee  of  the  Whole  Report  on 

Reireation  Facilities  Final  Rule 
All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
svstem  are  available  at  all  meetings. 
Persons  attending  Board  meetings  are 
requested  to  refrain  from  using  perfume, 
cologne,  and  other  fragrances  for  the 
comfort  of  other  participants. 

Lawrence  W.  Roffee, 

Executive  Director 

'FK  Dnc    nn-r.;4H  Filed  12-19-00.  8:45  am] 
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S'ow,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  29- 
Site  1  is  approved,  subject  to  the  Act 
and  the  Board's  regulations,  including 
Section  400.28,  and  further  to  the 
Board's  standard  2.000-acre  activation 
limit  for  the  overall  zone  project. 

Signed  at  Washington.  DC.  this  11th  day  of 
December  2000. 
Troy  H.  Cribb, 

Assistant  Secretar,-  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

[FR  Doc  00-32329  Filed  12-19-00;  8:4.5  ami 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1133] 

Expansion  of  Foreign-Trade  Zone  29, 
Louisville,  KY 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
19.14.' as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

IVberfus.  the  Louisville  and  Jefferson 
County  Riverport  Authority,  grantee  of 
Foreign-Trade  Zone  29.  submitted  an 
application  to  the  Board  for  authority  to 
t-xpand  F"TZ  29-Site  1  at  the  Riverport 
Industrial  Park  complex  in  Louisville. 
Kentui;kv.  within  the  Louisville 
Customs  port  of  entry  (FTZ  Docket  28- 
2000;  filed  6/9/00); 

Whereas,  notice  inviting  public 
I  omment  was  given  in  the  Federal 
Register  (65  FR  37959.  6/19/00)  and  the 
a[)plication  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner  s  report,  and  finds  that  the 
re(iuirements  of  the  FTZ  Act  and  the 
Boards  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
.Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213 
(1999)  of  the  Department  of  Commerce 
(the  Department)  Regulations,  that  the 
Department  conduct  an  administr^ive 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of 
December  2000,  interested  parties  may 
request  administrative  review  of  the 
following  orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
December  for  the  following  periods: 


Period 


Antidumping  Duty  Proceedings 

Brazil 

Certain  Carbon  Steel  Butt-Weld  Pipe  Fittings  A-351-602    

Silicomanganese  A-351-824  

Canada  Elemental  Sulphur"  A-122-047  

Chile  Certain  Preserved  Mushrooms  A-337-804  

Germany  Animal  Glue  and  Inedible  Gelatin'  A-428-062     


12/1/99-11/30/00 
12/1/99-11/30/00 
12/1/99-12/31/99 
8/5/98-11/30/00 
12/1/99-12/31/99 


India:  Stainless  Steel  Wire  Rod.  A-533-808 

Japan: 

Business  Telephone  Systems  &  Sut)assemblies  Thereof*  A-588-809  

Cellular  Mobile  Telephones  and  Sutjassemblies',  A-588-405  

Drafting  Machines  and  Parts  Thereof,  A-588-811  

Polychloroprene  Rubber,  A-588-046  

PC.  Steel  Wire  Strand.  A-588-068  

Mexico:  Porcelain-on-Steel  Cooking  Ware,  A-201-504  

New  Zealand:  Low-Fuming  Brazing  Copper  Wire  &  Rod',  A-614-502  

Republic  of  Korea:  Welded  ASTM  A-312  Stainless  Steel  Pipe,  A-58O-810 

Sweden:  Welded  Hollow  Products,  A-401-603 

Taiwan: 

Business  Telephone  Systems  &  Subassemblies  Thereof,  A-583-806  

Carbon  Steel  Butt-Weld  Pipe  Fittings,  A-583-605 

Porcelain-On-Steel  Cooking  Ware.  A-583-508 

Welded  ASTM  A-312  Stainless  Steel  Pipe.  A-583-815 

Tfie  People's  Republic  of  China: 

Cased  Pencils,  A-570-827 

Porcelain-on-Steel  Cooking  Ware,  A-570-506  

Silicomanganese,  A-570-828 

Countervailing  Duty  Proceedings 

Mexico:  Porcelain-on-Steel  Cooking  Ware",  C-201-505 

Suspension  Agreements 
None. 

'Order  revoked  effective  01/01/2000,  as  a  result  of  sunset  review. 


12/1/99-11/30/00 


12'1/9^1 
12/1/9&-1 
12/1/99-1 
12/1/99-1 
12/1/99-1 
12/1/99-1 
12/1/99-1 
12/1/9^1 
12/1/99-1 


2/31/99 
2/31/99 
1/30/00 
1/30/00 
1/30/00 
1/30/00 
2/31/99 
1/30/00 
1/30/00 


12/1/99-12/31/99 
12/1/99-11/30/00 
12/1/99-11/30/00 
12/1/99-11/30/00 

12/1/99— 11 /X/00 
12/1/99-11/30/00 
12/1/99-11/30/00 

1/1/99-12/31/99 


In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870.  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Duty  Enforcement, 
Attention:  Sheila  Forbes,  in  room  3065 
of  the  main  Conunerce  Building. 
Further,  in  accordance  with  section 


351.303(f)(l)(i)  of  the  regulations,  a  copy 
of  each  request  must  be  served  on  every 
party  on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  December  2000.  If  the 
Department  does  not  receive,  by  the  last 
day  of  December  2000,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  December  13.  2000. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary:  Group  II 

for  Import  Administration . 

[FR  Doc.  00-32328  Filed  12-19-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Application  to  Amend 
an  Export  Trade  Certificate  of  Review. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"). 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review 
("Certificate").  This  notice  summarizes 
the  proposed  amendment  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel.  Director.  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretan,'  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
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Secretan'  to  publish  a  notice  in  the 
Federal  Register  identihing  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  .A.ny  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five  (5) 
copies,  plus  two  (2)  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  davs  after  the 
date  of  this  notice  by  email  to 
oetca@ita.doc.gov,  or  by  mail  to;  Office 
of  E.xport  Trading  Company  Affairs, 
International  Trade  .administration. 
Department  of  Commerce,  Room  1104. 
Washington.  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552) 
However,  nonconfidential  versions  of 
the  comments  will  be  made  available  to 
the  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate.  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  88-3A012." 

The  National  Tooling  and  Machining 
Association  ("NTMA")  original 
Certificate  was  issued  on  October  18. 
1988  (53  FR  43140,  October  25.  1988), 
and  was  last  amended  on  Mav  5,  2000 
(65  FR  30073,  May  10,  2000).  A 
summarv  of  the  application  for  an 
amendment  follows. 

Summary  of  the  Application 

NTM.A  wishes  to  amend  its  certificate 
to: 

(1)  .\dd  the  attached  List  1  of  firms  as 
"Members"  of  the  Certificate  withm  the 
meaning  of  section  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)) 

(2)  Remove  the  attached  List  2  of 
firms  as  "Members"  of  the  Certificate 
within  the  meaning  of  section  325.2(1) 
of  the  Regulations  (15  CFR  325.2(1)). 

Dated:  De(  emb^r  14,  JOOO 
Morton  Schnabel, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

Attachment  List  1   Firms  To  Be  Added 
as  Members 

A.  C.  Grinding  &  Supply  C^o.  Inc. — 

Levittown.  PA 
.■\  C  Mfg,  Co.  Inc.— Maiden,  MA 


AMS  Production  Machining  Inc. — 

Plainfield,  IN 
.\  Mfg — CJranii  Terrace.  CA 
.\Ki',  Manufacturing  Corp. — Arlington. 

TX 
.A.R  Industries  Inc. — Cincinnati,  OH 
A-\  Precision  Metal  Products — 

Phoenix.  AZ 
.absolute  Turning  &  Machine — Tucson. 

AZ 
Harrison  Enterprise.  Inc. — Phoenix.  AZ 
.\(:curate  Machine  Co.  Inc. — 

Indianapolis.  IN 
Acklin  .Stamping — Toledo.  OH 
.\ction  Mold  &  Tool  Co.— Anaheim.  CA 
.Advanced  Tooling  Specialists — 

Menasha.  VVI 
Aggressive  Tool  &  Die.  Inc. — 

("oopersville,  MI 
Akro  Tool  Co..  Inc. — Cincinnati.  OH 
.•Ml  Precision  Mfg..  LLC — Nokomis.  IL 
American  Precision  Hydraulics — 

Huntington  Beach,  CA 
.Andrew  Tool  Company,  Inc. — 

Plymouth,  MN 
.Applied  Technology  Manufacturing — 

Owego,  NY 
.Aram  Precision  Tool  &  Die.  Inc. — 

Chatsworth,  CA 
.Aremco,  Inc. — Grand  Rapids.  MN 
.Armstrong  Technology,  Inc. — 

Sunnyvale,  CA 
Arnette  Pattern  (Company — Granite  City. 

IL 
Artisan  Associates — Detroit.  MI 
.Assistant  Buver,  Inc. — Beverly.  MA 
.Atec  Engineering — Phoenix,  AZ 
.Automation  Technology.  Inc. — Fenton, 

MO 
Axis  Mfg.  Inc.— Tempe.  AZ 
B  cS(  M  Machine  (Corporation  of  Racine — 

Racine.  VVI 
BSB  Products  Corporation— Buffalo,  NY 
B2B,Xchange,  Inc. — Eden  Prairie,  MN 
Bardons  &  Oliver,  Inc. — Solon,  OH 
The  Baughman  Group — Louisville,  KY 
Beckett  Gas.  Inc.— North  Ridgeville,  OH 
Benning  Inc. — Blame.  MN 
Black  ('reek.  Inc. — Gadsden,  AL 
Blow  Mold  Solutions,  Inc. — Grandview, 

MO 
Bob's  Tool  &  (Cutter  Grinding. — 

Indianapolis,  IN 
Bopp-Busch  Manufacturing  Company — 

.Au  Gres.  MI 
Boss  Tool  and  Manufacturing,  Inc — 

Fremont,  CA 
Bnurdelais  Grinding  Co.,  Inc. — 

Chatsworth,  CA 
Bradford  Mac:hine  Company  Inc. — 

Brattleboro,  \'T 
Bratt  Machine  Company  Inc. — No. 

.Andover,  MA 
Bri)  Systems — Wichita,  KS 
Bnttain  Machine.  Inc. — Wichita,  KS 
C  &  G  Machine  &  Tool  Co.Inc— Granby. 

MA 
C  &  W  Machine — Indianapolis,  IN 
CNC  Prec:isi(m  Manufacturing — Farmers 
Branch,  TX 


CPC  Tooling  Technologies — Columbus. 

OH 
Campbell  Machinery.  Inc. — Stow,  OH 
Campro  Manufacturing,  Inc. — Phoenix. 

AZ 
Capacity  Web.com  Inc. — Chicago,  IL 
Carlin  Machine  Company.  Inc. — 

Southborough.  MA 
Castle  Precision  Products — Stockton, 

CA 
Cavalry  Precision  Machine  Inc. — Largo. 

FL 
Central  Industrial  Supply — Grand 

Prairie,  TX 
Clark  Automation  Manufacturing — 

Pleasanton,  CA 
Colbrit  Manufacturing  Co..  Inc. — 

Chatsworth.  CA 
Complete  Tool  &  Die,  Inc. — St,  James. 

MO 
Coosa  Machine  Company.  LLC — 

Rainbow  City.  AL 
Creative  Machining  &  Mfg..  Inc. — Largo, 

FL 
Crosrol,  Inc. — Greenville,  SC 
Cutting  Edge  Manufacturing — 

Scottsdale,  AZ 
D  &  S  Mold  &  Tool  Company,  Inc— 

Marinette,  WI 
D.  F.  O'Brien  Precision  Machining — 

Santa  Fe  Springs,  CA 
DfM  Mfg.— Sunnyvale,  CA 
DT  Scheu  &  Kniss— Louisville,  KY 
Daca  Machine  &  Tool,  Inc. — Dutzow, 

MO 
Die-Namic  Tool  &  Mfg.,  Inc.— Rockford, 

IL 
Distefano  Tool  &  Mfg.  Company — 

Omaha,  NE 
Diversified  Tooling  Innovations, — 

Racine,  WI 
Dukowitz  Machine  Inc. — Nikiski,  AK 
E  &  S  Precision  Machine,  LLC — 

Modesto,  CA 
E  K  L  Machine  Company,  Inc. — 

Andalusia,  PA 
Elkhart  Machine  Group- Elkhart,  IN 
Ellis  Tool  &  Machine,  Inc, — Tom  Bean, 

TX 
Engineered  Machine  Tool,  Inc. — 

Wichita.  KS 
Entela,  Inc. — Grand  Rapids.  MI 
EROWA  Technology  Inc.— Arlington 

Hts.,  IL 
Extreme  Machine  LLC — Phoenix,  AZ 
F  P  Pla  Tool  &  Manufacturing  Co.— 

Buffalo,  NY 
Famco  Machine  Company — Clarksville, 

TN 
Farrar  Corporation — Norwich.  KS 
Foresight  Technologies — Tempe,  AZ 
Four  Pro  Machine — Wichita,  KS 
Free-MaDie  Company — Kittanning,  PA 
FreeMarkets— Pittsburgh.  PA 
Fries  Machine  &  Tool,  Inc. — 

Christiansburg.  OH 
Gasaway  Manufacturing  LLC — Beaslev. 

TX 
Gillilan  Machine  Co.,  Inc. — Mt.  Juliet, 

TN 


Glidden  Machine  &  Tool,  Inc. — North 

Tonawanda,  NY 
Godwin-SBO,  L.P,— Houston,  TX 
Grand  Valley  Manufacturing — 

Titusville,  PA 
Gustav's  Tool  &  Die,  Inc. — Seguin,  TX 
H  &  H  Machine  Company — Whittier,  CA 
H  Brauning  Company,  Inc. — Manassas, 

VA 
Hewitt  Machine  &  Tool,  Inc. — Hewitt, 

TX 
Howard  Tool  Co.  Inc. — Hampden,  ME 
Hurricane  Machine  Company,  LLC — 

Dallas,  TX 
Hyde  Special  Tools — Saegertown,  PA 
IMS,  Inc. — Decatur,  AL 
IndTool,  Inc. — Burlington,  NC 
Independent  Forge  Company — Orange, 

CA 
Integrated  Fabrication  and  Machine — 

Sharpsville,  PA 
Integrity  Manufacturing — Colorado 

Springs,  CO 
International  Tooling  &  Stamping — 

Mt.Juliet,  TN 
J  &  L  Development,  Inc. — Keithville,  LA 
J  &  W  Manufacturing — Phoenix,  AZ 
J  R  Custom  Metal  Products,  Inc. — 

Wichita,  KS 
JRM  Machine  Company — St.  Paul,  MN 
J2  Precision  CNC,  hic. — Phoenix,  AZ 
Jasco  Tools,  Inc. — Rochester,  NY 
K.  D.  K.  Inc.— Prescott,  AZ 
Kalraan  Machining — Richmond,  CA 
Karlee — Garland,  TX 
Karsten  Precision — Phoenix,  AZ 
Kelly  &  Thome — Pomona,  CA 
Kennebec  Tool  &  Die  Co.,  Inc. — 

Augusta,  ME 
Knight  Industries  Precision — Corona, 

CA 
L  &  L  Tool  &  Die— Gardena,  CA 
L.  P.  Engineering  Co, — Carson,  CA 
L  R  G  Corporation — Jeannette,  PA 
L  S  Technologies,  Inc. — Fort  Mill,  SC 
Lange  Precision,  Inc. — Fullerton,  CA 
Las  Cruces  Machine — Las  Cruces,  NM 
Laser  Fabrication  &  Machine — 

Alexandria,  AL 
Lavelle  Machine — Westford,  MA 
Leech  Industries,  Inc. — Meadville,  PA 
Lemco-Miller  Corporation — Danvers, 

MA 
Machine  Works,  Inc. — Phoenix,  AZ 
Mack  Tool  &  Engineering — South  Bend, 

IN 
Madden  Machine  Works — Torrance,  CLA 
Mfgconnect  Inc. — Missoula,  MT 
ManufacturingQuote.com,  Inc. — 

Smyrna,  GA 
Marion  Tool  and  Die,  Inc. — Terre  Haute, 

IN 
Master  Craft  Precision — Milpitas,  CA 
Master  Precision  Mold  Technology — 

Greenville,  MI 
Matrix  Tool  Company — Fraser,  MI 
Mecca  Machine  and  Tool,  Inc. — Erie,  MI 
Mechanical  Drive  Components,  Inc — 

Chicopee,  MA 


Metal-Tek  Machining  Inc, — Phoenix,  AZ 
Metalcraft,  Inc. — Tempe,  AZ 
Miami  Tool  &  Die,  Inc. — Huntington,  IN 
Moldesign,  Inc, — Knoxville,  TN 
Morris  Machine  Co..  Inc. — Indianapolis, 

IN 
Neutronics,  Inc. — Phoenix,  AZ 
New  England  Precision  Grinding — 

Holliston.  MA 
Noremac  Manufacturing  Corp. — 

Westboro,  MA 
Northeast  Industrial — Hyde  Park.  MA 
Norton  Advanced  Ceramics — White 

House,  TN 
Numerical  Concepts,  Inc. — Terre  Haute, 

IN 
Omni  Machine  Works,  Inc. — Conyers, 

GA 
Optimized  EDM — Santa  Clara.  CA 
Orchard  Machine.  Inc. — Byron  Center. 

MI 
Performance  Machining  Inc. — Irwin,  PA 
Perios,  Inc.— Fort  Worth,  TX 
Phoenix  Metallics — Phoenix,  AZ 
Pinnacle  Precision  Co. — Glassport,  PA 
Piper  Plastics,  Inc, — Chandler,  AZ 
Pleasant  Precision,  Inc. — Kenton.  OH 
Polaris  Machining,  Inc. — Marysville, 

WA 
Post  Enterprises,  Inc. — Wichita,  KS 
Precise  Engineering — Lowell,  MI 
Precision  Deburring  Enterprises — Sun 

Valley,  CA 
Precision  Machine  Technologies — 

Rochester,  NY 
Precision  Machine  Works — Aiken.  SC 
Precision  Matters,  Inc. — San  Francisco, 

CA 
Prince  Machine — Holland.  MI 
Profab  Industries  L.L.C. — Phoenix,  AZ 
Progressive  Tool  &  Die.  Inc, — Meadville, 

PA 
Prototype  &  Plastic  Mold  Co., — 

Middletown,  CT 
Quality  Grinding  &  Machining. — 

Bridgeport,  CTT 
Quality  (Grinding  and  Machine — 

Rainbow  City,  AL 
Quantum  Manufacturing.  Inc. — 

Burbank,  CA 
R  &  R  Precision  Machine,  Inc. — Wichita, 

KS 
R  Davis  EDM — Anaheim,  CA 
R,  T.  Callahan  Machine  Products — 

Dublin.  PA 
Radiant  Technologies — Phoenix.  AZ 
Reata  Engineering  &  Machine — 

Englewood,  CO 
RedSpark,  Inc. — San  Francisco,  CA 
Reed  Precision  Microstructures — Santa 

Rosa,  CA 
Rickman  Machine  Company — Wichita, 

KS 
Rid-Lom  Precision  Tool  Corp. — 

Rochester,  NY 
Robeijs  Tool  &  Die  Company — 

Chillicothe,  MO 
Rogers  Enterprises — Rochester.  NY 
Roll-Kraft— Mentor.  OH 


S  &  P  Machine  &  Tool  Co..  L.L.C— 

Toledo.  OH 
S.M.G.  LLC— Buffalo.  NY 
STM  Manufactining — Holland.  MI 
Salamon  Manufacturing  Inc. — 

Middletown.  CTT 
Saliba  Industries,  Inc. — Highwood.  IL 
Salomon  Smith  Barney — Washington. 

DC 
Satran  Technical  Enterprises — Maver. 

AZ 
Savco  Manufacturing  Co.  Inc. — Union, 

MO 
Schwartz  Industries.  Inc. — Warren,  MI 
The  Sherman  Corporation — Inglewood. 

CA 
Sibley  Machine  &  Foundr\'  Corp. — 

South  Bend,  IN 
Sirois  Tool  Co.  Inc. — Berlin.  CT 
Southwest  Manufacturing.  Inc. — 

Wichita.  KS 
Spirex  Southwest — Gainesville.  TX 
Springfield  Manufacturing,  LLC — 

Clover,  SC 
Stedcraft  Inc. — Torrington,  CTT 
Stone  Machine  &  Tool,  Inc. — North 

Royalton.  OH 
Stonewall  Jackson  Mold  Inc. — Annville, 

KY 
Streamline  Tooling  Systems — 

Muskegon,  MI 
Sturman  Industries — Woodland  Park. 

CO 
Superbolt,  Inc. — Carnegie,  PA 
Superior  Programming  LLC — 

(iilearwater,  KS 
Swiss  Wire  E  D  M — Costa  Mesa,  CA 
Target  Precision — Meadville,  PA 
Thayer  Aerospace — Wichita,  KS 
Toledo  Molding  &  Die  Inc. — Toledo.  OH 
Tran  Engineering — Garden  Grove,  CA 
Transmatic  Manufacturing — Tempe.  AZ 
Triumph  Manufacturing,  Inc. — East 

Hartford,  CT 
Tropic  Tool  &  Mold,  Inc. — Albertville, 

AL 
Tru-Stop,  Inc. — Prescott  Valley,  AZ 
21st  Century  Tool  &  Die,  Inc. — 

Waynesboro,  TN 
USBX,  Inc.— Santa  Monica.  CA 
Ultra  Tool  Company — Grantsburg.  WI 
Universal  Brixius  Inc. — Milwaukee.  WI 
Valley  Tool  &  Mfg.  Inc. — Grayslake,  IL 
Value  Tool  &  Engineering,  Inc. — South 

Bend. IN 
Varco  Systems — Orange.  CA 
Vico  Louisville — Louisville.  KY 
W.A.C  Consulting/Coss  Systems — 

Northboro.  MA 
Waiteco  Machine — Acton.  MA 
Westfield  Manufacturing  Corp. — 

Westfield,  IN 
Wiesen  EDM.  Inc.— Belding.  MI 
Wintech  Industries  Inc. — Tempe.  AZ 

Attachment  List  2:  Firms  To  Be  Deleted 
as  Members 

AA.A  Machine  Inc. — Rochester.  NY 
ANT  Inc. — Tullahoma,  TN 
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.A  T  G.  Inc— Houston.  TX 

.\-VV  Engineering  Cinmpany.  Inc. — Santa 

Fe  Springs.  CA 
.-\-l  Machining  Company — New  Britain. 

err 

Abrasive  Machining  Inc  — Knckford.  IL 
Accu-Fab.  Inc. — Richardson.  TX 
Accu-Right  Laser  Corporation — \'illa 

Ridge.  MO 
Accurate  Machineworks.  Im  ^^Nowport 

Beach.  CA 
AccuRound.s — Avon.  MA 
Acra  Aerospace.  Inc. — Anaheim.  CA 
Action  Tool  &  Manufacturing  hic. — 

Dallas.  TX 
Aerofast  Ltd.— Scottsdale.  \Z 
Aerospec.  Inc. — Chandler.  AZ 
Aircraft  Hinge.  Inc. — Valencia.  CA 
.\lkron  Manufacturing  Corporation — 

Rochester.  NY 
.Allied  Die  A  Tool  Works  of — Roc:kford. 

IL 
.\lloy  Tool  Steel.  Inc.— Santa  Fe 

Springs,  CA 
Alpa  Precision  Machine  Works — 

Houston.  TX 
.\lta  Engineering.  Inc — Sun  Valley.  CA 
.\luminum  Precision  Products.  Inc. — 

Santa  .-\na,  CA 
.\mcraft  Corporation — Oceanside.  CA 
Ames  Engineering  Corp — Wilmington. 

DE 
Anch(3r  Lamina  Inc — ('heshire.  (TT 
Apex  Machine  Tool  Companv.  Inc  — 

Farmington.  CT 
Arc.  Weld  Inc./A.W.I.— West  Newton. 

PA 
Arrow  Tool  &  Gage  Companv.  Inc. — 

Tulsa,  OK 
Atlantis  Tool  (Corporation — Rochester, 

NY 
Alois  Tool  St  Mold  (Corporation- 
Schiller  Park.  IL 
.Automation  Technologies  Corp. — 

Cranston.  RI 
.\.xis  Machining  Inc — SlatersviUe,  Rl 
B  &  B  Machine  Products — Havward.  CA 
B  &  W  Tool  ii  Die,  Inc: —Dallas,  TX 
BNB  Manufacturing  (Companv.  ln(  — 

Winsted.  CT 
Baker  Valve  &  Machine  Service — 

Zachary,  LA 
Beck  Tool  Incorporated — Edinboro.  P.\ 
Behrens  &  Peatman  LLCC — Bristol.  CT 
Beja  Precision  Manufacturing — 

Rochester.  NY 
Bell  Tool.  Inc, — Germantown.  WI 
Best  Carbide  Cutting  Tools.  Inc. — 

Gardena.  CA 
Blankinship  Industries.  Ltd — Kent,  \VA 
Boehnen  Tool  Companv — (Cleveland, 

OH 
Bollinger  Tool  St  Die,  Inc. — Toledo,  OH 
Brimfield  Precision — Brimfield,  MA 
Brinks  Machine  Companv,  Inc. — .\lma, 

MI 
Bromac.  Inc. — Mountain  View.  (CA 
Brown  Production.  Inc. — Kent.  WA 
Burtree,  Inc. — Van  Nuys.  CA 


C  S(  A  Machine  (Co  ,  Inc. — Newington. 

CT 
C  (j  Mac  huiing.  Inc. — Phoenix.  AZ 
California  (Composite  Design.  Inc. — 

Santa  Ana.  CA 
California  Rt^anier  Company  Inc. — Santa 

Fe  Springs.  (CA 
Cambridge  Tool  St  Manufacturing — 

North  Billc'rK;a.  MA 
(CDL  Manufac:turing,  Inc, — Rochester, 

NY 
Cedar  CNC  Machining.  Inc, — Cedar 

Springs.  MI 
(Cer  Mac:  Inc:. — Horsham.  PA 
Chapman  Machine  (Companv.  Inc. — 

Bristol,  (CT 
(Chip-Makers  Tooling  Supplv— Whittier, 

CA 
(Classic  Wire  Cut  (Company.  Inc. — 

Valencia.  CA 
Clifton  Technit:al  (Company — 

Lincolnton,  NC 
Coleman-Fabro,  Inc:. — Morgan  Hill.  CA 
Commerc:ial  .Aircraft  Products. — 

Wichita.  KS 
Companion  Industries,  Inc. — 

Southington.  (CT 
(Coventrv  (Carbide  Tool — Coventry.  RI 
(Crowe  Manufac:turing  Services  Inc. — 

Dayton.  OH 
I)  Si  Nl  Precision  Manufac;turing — 

V'andergrift.  PA 
Davis  Tec:hnologies.  Inc. — Poway.  CA 
Delta  Svstems,  Inc. — Streetsboro.  OH 
Desselle  Maggard  Corporation — Baton 

Rouge.  LA 
Diamond  Mold  Sc  Die.  Inc:— Talimadge. 

OH 
Droitcour  (Company — Warwick.  RI 
Dvtran  Instruments.  Inc. — Chatsworth. 

CA 
Eagle  Metaicraft.  Inc. — East  Syracuse. 

NY 
Eagle  Tool  St  Die  (Company  Inc. — 

Malvern,  PA 
Eastern  Tool  St  Die.  Inc:.— Newington. 

(CT 
Edwards  Entc^rprises — Newark.  CA 
Egbert  Precision.  Inc. — Woodland  Park. 

(CO 
Elec  tropolishing  shop.  Inc. — Santa 

(Clara.  (CA 
Encore  Manufac:turing  Corporation — 

(Cleveland.  OH 
Engbrec:ht  Tool.  Inc. — San  Jose,  CA 
Entc^rprise  Die  St  Mold.  Inc. — Grandville, 

Ml  \ 

Excel  Tool  St  Mfg.— Lenexa,  KS 
Fidelity  Tool  St  Machine  Company. — 

Fort  Lauderdale.  FL 
First  Precision  Machine.  LLC — Blame, 

MN 
Forrest  Manufac:turing  Company — 

Houston.  TX 
Foundry  Service  St  Supplies,  Inc. — 

Torranc:e,(CA 
Four-D  Tool  (Company  West — Hartford. 

CT 
Frederick's  Machine  Shop — New  Iberia. 

LA 


Fremont  Plastic  Molds — Fremont.  OH 
Fulton  Tool  Company.  Inc. — Fulton.  NY 
Future  Tool.  Inc— Rockford,  IL 
G.  C.  Stephens  Tool  St  Machine— St. 

Peters.  MO 
G  F  S.  Inc.— Cleveland.  OH 
General  Weldments  Inc. — Irwin.  PA 
Gerlach  Machine  St  Tool.  Inc. — St. 

Henry,  OH 
Giddings  St  Lewis — Dayton.  OH 
Goebel  Machine  Service,  Inc. — Kansas 

City.  MO 
Granger  Machine  &  Tool,  Inc. — Granger. 

IN 
H  St  H  Machine  &  Tool  Company — 

Woonsocket.  RI 
H  St  I  Tool  and  Die  Co.,  Inc, — Bohemia. 

NY 
Harding  Machine — East  Liberty,  OH 
Havden  Precision  Industries — Orchard 

Park.  NY 
Hi-Speed  Machine  Products — 

Kensington.  CT 
High  Tech  West.  Inc.— Signal  Hill.  CA 
Huntington  Beach  Machining — -. 

Huntington  Beach,  CA 
I  M  I.  Incorporated — Beaumont,  TX 
Ideality  Inc. — Stanwood,  WA 
Industrial  Engravers,  Inc, — Claremont, 

NH 
Inshield  Die  St  Stamping  Co, — Toledo. 

OH 
I  St  S  Centerless  Grinding — New  Britain, 

CT 
I  D  C  Manufacturing,  Inc. — Redwood 

City.  CA 
Jackson's  Precision  Machine  Co. — 

Nashville.  TN 
[aques  Diamond  Tool,  Inc, — 

Indianapolis.  IN 
Jasco  Tools.  Inc. — Rochester.  NY 
Jaycraft  Corporation — Spring  Valley,  CA 
leropa  Swiss  Precision.  Inc, — 

Escondido.  CA 
Jetstream  Water  Cutting.  Inc, — Hayward, 

CA 
Johnstone  Engineering  St  Machine — 

Parkesburg,  PA 
KG  Tool  Company — Madison 

Township.  OH 
Kamet — Santa  Clara.  CA 
Keystone  Electric  Co..  Inc. — Baltimore, 

MD 
Kleen  Cut  Tool.  Inc. — Addison.  IL 
Knight  Machine  St  Tool— South  Hadlev. 

MA 
Krato  Products  Corporation — St.  Louis. 

MO 
Lancaster  Tool  &.  Machine.  Inc. — 

Lancaster,  PA 
LAR-'VEL  Engineering— Rialto.  CA 
LeFiell  Manufacturing  Company — Santa 

Fe  Springs.  CA 
Liberty  Machine  Inc, — Fremont,  CA 
M  St  B'TooI— Baldwinsville,  NY 
MPT  America  Corporation — Valencia, 

CA 
M  W  Industries,  Inc. — Houston,  TX 
Macnab  Manufacturing,  Inc. — Kent,  "WA 


Magnolia  Ironworks,  Inc. — Lafayette,  LA 
Manufacturers  Tool  &  Die — 

Spencerport,  NY 
Marena  Industries,  Inc. — East  Hartford, 

CT 
Mark  Mold— Sanford,  MI 
Marton  Tool  &  Die  Company,  Inc. — 

Grand  Rapids,  MI 
Mason  Electric  Company — San 

Fernando,  CA 
Mastercraft  Precision,  Inc. — ^Milpitas, 

CA 
Matrix  Machine,  Inc. — Tempe,  AZ 
Maxcor  Manufacturing,  Inc. — Colorado 

Springs,  CO 
McDanniels  Machinery  Company — Erie, 

PA 
MechTronics  of  Arizona  Corp. — 

Phoenix,  AZ 
R  Meschkat  Precision  Machining — 

Valencia,  CA 
Metal  Tronics,  Inc. — Haverhill,  MA 
Metalsa — Perfek — Novi,  MI 
Miltum  Corporation — Indianapolis,  IN 
Mo-Tech  Corporation — Oakdale,  MN 
Mullen  Industries  Inc. — St.  Clair,  MO 
Nicholson  Precision  Instruments, — 

Gaithersburg,  MD 
Norfil  Manufacturing,  Inc. — Pacific,  WA 
OAR  Moldworks — Providence,  RI 
Orange  County  Grinding — Anaheim,  CA 
Orix  Credit  Alliance,  Inc. — Charlotte, 

NC 
Ott  Brothers  Machine  Company — 

Wichita,  KS 
Pace  Precision  Products,  Inc. — Dubois, 

PA 
Pacific  Tool  Corporation — Englewood, 

CO 
Part-Rite,  Inc.— Cleveland,  OH 
Perry  Technology  Corporation — New 

Hartford,  CT 
Phoenix  Precision  Pattern  Corp. — Mesa, 

AZ 
Pinnacle  Tool  &  Engineering — 

Cleveland,  OH 
Pioneer  Motor  Bearing  Company — 

South  San  Francisco,  CA 
Precise  Technology,  Inc. — N.  Versailles, 

PA 
Precision  CNC  Products — Canyon 

Country,  CA 
Precision  Lasers — Rochester,  NY 
Precision  Valve,  Inc. — Reno,  NV 
Production  Tool  &  Die  Co.,  Inc. — 

Charlotte,  NC 
Professional  Machine  Works,  Inc. — 

Houston,  TX 
Progressive  Machine  &  Design,  LLC — 

Victor,  NY 
Prospect  Mold  Inc. — Cuyahoga  Falls, 

OH 
Puget  Plastics  Corporation — Tualatin, 

OR 
Pursuit  Incorporated — Buffalo,  NY 
Pyramid  Tool— Dayton,  OH 
Quality  Machine  Inc. — Plaistow,  NH 
Quality  Tool  &  Mfg.— San  Leandro,  CA 
Quantum  Grinding — Lyons,  IL 


Quartztek  Incorporated — Phoenix,  AZ 
Quick  Turn  Machine  Co.  Inc. — Windsor 

Locks,  err 

Radax  Industries  Inc. — Webster,  NY 

Revtek— Portland.  OR 

Rhode  Island  Precision  Co.,  Inc, — 

Providence,  RI 
Ripley  Machine  Company,  Inc, — Akron, 

OH 
Rivera  Industrial  Precision — Bellflower, 

CA 
Ron  Mills  and  Company — Walnut,  CA 
Ronal  Tool  Company,  Inc. — York,  PA 
Rovi  Products  Incorporated — Simi 

Valley,  CA 
S  &  B  Jig  Grinding,  Inc. — Loves  Park,  IL 
SKS  Die  Casting  and  Machining, — 

Alameda,  CA 
S  R  P  M,  Inc.— Solon,  OH 
Safety  Components  International — Costa 

Mesa,  GA 
Safety  Line — Oakland,  CA 
Samaniego  Enterprises,  Inc. — ^Tucson, 

AZ 
San  Val  Grinding  Companv — Burbank, 

CA 
SEPCO-ERIE— Erie,  PA 
Serco — Covina,  CA 
Siam  Precision,  Inc. — Phoenix,  AZ 
Sisson  Engineering  Corp. — Northfield, 

MA 
The  Soares  Company,  Inc. — Dan  vers, 

MA 
Southbridge  Tool  &  Manufacturing — 

Dudley,  MA 
Southwest  Precision  Machining,  Inc. — 

North  Royalton,  OH 
Special  Tool  &  Engineering  Corp, — 

Indianapolis,  IN 
Specialty  Machines,  Inc. — Dajion,  OH 
Spectra-Physics  Lasers  Inc. — Oroville, 

CA 
Square  Deal  Engineered  Tooling — 

Elkhart,  IN 
Standard  Metals,  Inc.— Hartford.  CT 
Star  Route  Tool— Townville,  PA 
Stott  Tool  &  Machine  Company — 

Amityville,  NY 
Summit  Tool  &  Mold  Inc.— Dayton.  OH 
Sun  E.D.M.,  Inc.— Tempe,  AZ  " 
Superior  Tool  &  Manufacturing — 

Branchburg,  NJ 
Swenton  Tool  &  Die  Companv — 

Phoenix,  NY 
Swiss  Specialties,  Inc. — Bohemia,  NY 
Swissline  Precision  Mfg.  Inc. — 

Cumberland,  RI 
TC  Precision  Machine  Inc. — Dayton.  OH 
TAB  Manufacturing  Corporation — 

Plainville,  CT 
Tenneco  Automotive/Mom-oe  Auto — 

Hart  well,  GA 
Tidewater  Machine  Companv — White 

Plains,  MD 
Tool  &  Die  Productions — Erie,  PA 
Trico  Industries,  Inc. — Lexington,  TN 
Trim  Systems,  Inc. — Seattle,  WA 
Trio  Manufacturing,  Inc. — El  Segundo, 
CA 


Triplex  Industries,  Inc. — Rochester,  N\' 
Tura  Machine  Company — Foicroft,  PA 
Tydan  Machining,  Inc. — Denton.  TX 
Unitech  Enterprises,  Inc. — Rowland 

Heights,  CA 
United  Stars  Aerospace.  Inc. — Kent,  WA 
UT  Technologies,  Inc. — Los  Angeles.  CA 
Vals  Tool  &  Die  Corp. — Mount  Vernon, 

NY 
Vantage  Mold  &  Tool  Companv — Akron, 

OH 
Versa-Tool,  Inc. — Meadville,  PA 
Vogform  Tool  &  Die  Company,  Inc. — 

West  Springfield,  MA 
W  M  C  Grinding,  Inc. — Santa  Fe 

Springs,  CA 
Walco  Tool  &  Engineering  Corp. — 

Lockport,  IL 
Weldex,  Inc. — Warren,  MI 
West  Milton  Precision  Machine — 

Vandalia,  OH 
Western  Machining.  Inc. — Fullerton,  CA 
Williams  Controls  Industries, — 

Portland.  OR 
Wilson  Engineering — Arleta,  CA 
Wire  Tech,  LLC— Watertown,  CT 
Yorktown  Precision  Technologies, — 

Yorktown,  IN 
Zakar  Inc. — Brockport.  NY 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  121300B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery- 
Management  Council  will  convene  a 
public  meeting  of  the  Shrimp  Advisory 
Panel  (AP). 

DATES:  The  Shrimp  AP  meeting  is 
scheduled  to  begin  at  8:30  a.m.  on 
Monday,  January'  8.  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
the  at  the  Imperial  Palace  Hotel  850 
Bayview,  Biloxi,  MS  39530:  telephone: 
228-436-3000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council.  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa. 
FL  33619, 

FOR  FURTHER  INFORMATION  CONTACT:  Dr, 

Richard  Leard,  Senior  Fishery'  Biologist. 
Gulf  of  Mexico  Fishery  Management 
Council.  3018  U.S.  Highway  301  North. 
Suite  1000,  Tampa,  FL  33619; 
telephone:  813-228-2815. 
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SUPPLEMENTARY  INFORMATION:  The 

Shrimp  .\P  will  convene  to  review  a 
revision  to  Draft  Amendment  1 1  to  the 
Shrimp  Fisherv-  Management  Plan 
(FNIP)  that  provides  revised  alternatives 
for  registrations  of  shrimp  craft  and 
additional  analyses  of  impacts  of 
permitting  and  registration  alternatives. 
The  Shrimp  AP  will  also  review  an 
Options  Paper  for  Amendment  10  to  the 
Shrimp  FMP  that  includes  alternatives 
for  additional  bvcatch  measures  in  the 
Gulf.  Finally,  the  Shrimp  AP  will 
receive  reports  from  NMFS  on  the  status 
and  health  of  shrimp  stocks  in  the  Gulf 
and  the  effects  of  the  2000  Cooperative 
Shrimp  Closure  with  the  state  of  Texas. 
The  Shrimp  AP  may  make 
recommendations  for  a  cooperative 
closure  with  Texas  for  2001 

The  Shrimp  AP  consists  principally  of 
commercial  shrimp  fishermen,  dealers, 
and  association  representatives 

Although  other  non-emergency  issues 
not  on  the  agendas  may  come  before  the 
AP  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings 
Actions  of  the  AP  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Copies  of  the  agenda  can  be  obtained 
by  calling  813-228-2815 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities  Requests  for 
sign  language  interpretation  or  other 
auxiliarv  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  January  2.  2001. 

Dated:  December  14,  2000. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  .National  Marine  Fisheries  Service 
[FR  Doc  00-12423  Filed  12-19-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  121500A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 
Commerce 

action:  Notice  of  public  meeting. 


SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  precious  corals 
plan  team  to  discuss  Council  issues  in 
relation  to  precious  coral  quotas  in  the 
Hawaiian  Exploratory  Area. 

dates:  The  meeting  will  be  held  January 
5.  2001,  from  9-11  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Western  Pacific  Fishery 
Management  Council  office  conference 
room,  telephone  (808)  522-8220. 

Council  Address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  Street,  Suite  1400.  Honolulu,  HI 
96813 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  M.  Simonds,  Executive  Director; 
telephone  (808)  522-8220. 

SUPPLEMENTARY  INFORMATION:  The  Plan 
Team  will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
agenda  items  below.  The  order  in  which 
the  agenda  items  will  be  addressed  is 
tentative.  The  agenda  will  be  as  follows: 

A  Introduction 

B  Review  of  the  107th  Council 
Meeting 

C  Estimation  of  gold  coral  growth 
rates 

D.  Adjustment  of  the  Hawaiian 
Exploratory-  Area  quota 

E  Other  Business 

F  Summary  of  Recommendations 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Couiicil  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fisherv'  Conservation  and  Management 
Act.  those  issues  may  not  be  the  subject 
of  formal  Council  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  (Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary-  aids  should  be  directed  to 
Kitty  M.  Simonds,  (808)  522-8220 
(voice)  or  (808)  522-8226  (fax),  at  least 
5  days  prior  to  the  meeting  date. 


Dated:  December  15.  2000. 
Ricliard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  \ational  Marine  Fisheries  Service. 
jFR  Dor.  00-32425  Filed  12-19-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  1212001] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKJN:  Issuance  of  incidental  take 

permit  No. 1269. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  a  permit  to  Central 
Hudson  Gas  &  Electric  Corporation 
(CHGE)  /  Dynegy  Danskammer,  L.L.C. 
and  Dynegy  Roseton,  L.L.C.  that 
authorizes,  subject  to  certain  conditions 
set  forth  therein,  take  of  the  Endangered 
Species  Act-listed  shortnose  sturgeon, 
incidental  to  the  operation  of  the 
Roseton  and  Danskammer  Point  power 
plants  on  the  Hudson  River,  New  York. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  office  by  appointment: 

Endangered  Species  Division,  Office 
of  Protected  Resources,  NMFS.  1315 
East-West  Highway,  Silver  Spring,  MD 
20910  or  Protected  Resources  Division, 
F/NER3,  One  Blackburn  Dr.,  Gloucester, 
MA  01930  (phone:  978-281-9328,  fax: 
978-281-9394). 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Brewer,  Silver  Spring,  MD, 
phone:  301-713-1401;  fax:  301-173-0376; 
e-mail:  Donna.Brewer@noaa.gov  or 
Mary  CoUigan,  Gloucester,  MA,  phone: 
978-281-9116;  fax:  978-281-9394;  e-mail: 
Mary.A.Colligan@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
permit  was  issued  under  the  authority 
of  section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973  (ESA)(16  U.S.C. 
1531-1543)  and  the  NMFS  regulations 
governing  ESA-listed  fish  and  wildlife 
Permits  (50  CFR  parts  222-227). 
Issuance  is  based  on  a  finding  that  such 
permits:  (l)  are  applied  for  in  good  faith; 
(2)  would  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permit;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permit. 


The  covered  activities  include  the 
operation  of  the  two  power  plants  on 
the  Hudson  River  as  described  in  the 
"Conservation  Plan  for  the  Incidental 
Take  of  Shortnose  Sturgeon  at  the 
Roseton  and  Danskammer  Point 
Generating  Stations"  and  in  the 
Environmental  Assessment. 

The  publication  on  August  9,  2000  (65 
FR  48677),  notified  that  an  application 
had  been  filed  by  CHGE  for  a  permit  to 
incidentally  take  endangered  shortnose 
sturgeon  from  the  Hudson  River  distinct 
population  segment  of  shortnose 
sturgeon  at  the  Roseton  and 
Danskammer  Point  power  plants  on  the 
Hudson  River.  CHGE  submitted  an 
application  including  a  Conservation 
Plan  (CP)  on  April  20,  2000.  The  CP 
describes  measures  designed  to  avoid, 
minimize,  mitigate,  and  monitor  the 
incidental  take  of  shortnose  sturgeon 
associated  with  operation  of  the  Roseton 
and  Danskammer  Point  power  plants. 
The  decision  to  issue  a  permit  for  the 
activities  as  described  in  the  CP  is  based 
on  a  thorough  review  of  the  alternatives 
and  of  their  enviroimiental 
consequences.  The  terms  and  conditions 
of  this  permit  ensure  that  the  incidental 
take  of  shortnose  sturgeon  through  the 
operation  of  Roseton  and  Danskammer 
Point  power  plants  will  not  appreciably 
reduce  the  likelihood  of  the  survival 
and  recovery  of  shortnose  sturgeon  in 
the  Hudson  River. 

NMFS  staff  worked  with  CHGE  during 
the  development  of  the  application. 
During  these  discussions,  CHGE  said 
that  the  plants  would  likely  be  sold  to 
a  new  owner.  Following  submission  of 
the  application  materials,  CHGE  notified 
NMFS  that  it  had  entered  into  an 
agreement  to  sell  Danskammer  and 
Roseton  Power  Plants  to  Dynegy.  The 
only  commenter  on  the  draft 
Conservation  Plan  (CP),  Implementing 
Agreement  (lA)  and  Environmental 
Assessment  (EA)  also  was  aware  of  the 
sale  and  attached  a  copy  of  a  press 
release  firom  CHGE  announcing  the 
pending  sale  to  Dynegy.  The  parties 
plan  to  complete  the  sale  by  the  end  of 
the  year.  NMFS  has  now  been  officially 
informed  by  CHGE  that  the  buyer  will 
be  Dynegy  Danskammer,  L.L.C.  and 
Dynegy  Roseton,  L.L.C.  Both  CHGE  and 
Dynegy  have  requested  that  Dynegy  be 
added  as  a  co-applicant  and  co- 
permittee  in  this  permit  issuance 
process,  as  provided  for  in  NMFS' 
regulations.  As  explained  in 
correspondence  from  CHGE  and 
Dynegy;  Dynegy  Danskammer,  L.L.C. 
and  Djmegy  Roseton,  L.L.C.  are  willing 
to  agree  to  all  of  the  terms  and 
conditions  included  in  the  Conservation 
Plan  submitted  by  CHGE.  the  L\.  and 
the  permit. 


Issuance  of  the  permit  was  based  on 
a  finding  that  CHGE  and  Dynegy 
Danskammer,  L.L.C.  and  Dynegy 
Roseton,  L.L.C.  had  met  the  permit 
issuance  criteria  of  50  CFR  222.307(c). 
Permit  1269,  issued  on  November  29, 
2000,  expires  on  December  31,  2015. 

Dated:  December  14.  2000. 
Wanda  L.  Cain, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources.  S'ational  Marine 
Fisheries  Service. 
IFR  Doc.  00-32422  Filed  12-19-00:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

RIN0651-AB29 

Standard  for  Declaring  a  Patent 
Interference 

agency:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Director  of  the  United 
States  Patent  and  Trademark  Office  has 
discretion  to  declare  an  interference 
involving  a  patent  application.  The 
current  standard  requires  a  two-way 
patentability  analysis  for  the  Director  to 
be  of  the  opinion  that  an  interference- 
in-fact  exists.  In  view  of  public 
commentary  suggesting  that,  at  least  in 
some  cases,  a  one-way  patentability 
analysis  should  be  sufficient,  USPTO 
provides  reasons  for  the  current 
standard  and  solicits  comments  on  the 
propriety  of  that  standard. 
DATE:  Submit  comments  on  or  before 
January  31,  2001. 
ADDRESSES:  Send  all  comments: 

1.  Electronically  to 

"  Interference. Rules@uspto. goV , 
Subject:  "Interference-in-fact"; 

2.  By  mail  to  Director  of  the  United 
States  Patent  and  Trademark  Office, 
BOX  INTERFERENCE.  Washington,  D.C. 
20231,  ATTN:  "Interference-in-Fact";  or 

3.  By  facsimile  to  703-305-0942, 
ATTN:  "Interference-in-fact". 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
E.  McKelvey  or  Richard  Torczon  at  703- 
308-9797. 

SUPPLEMENTARY  INFORMATION:  The  patent 
statute  provides  that  "[wjhenever  an 
application  is  made  for  a  patent  which, 
in  the  opinion  of  the  Director,  would 
interfere  with  any  pending  application, 
or  with  any  unexpired  patent,  an 
interference  may  be  declared  *   *   *"  35 
U.S.C.  135(a).  "h  is  *   *   *  (the  Director] 
who  is  to  judge  (be  of  opinion)  whether 


an  application  will  interfere  with  a 
pending  one  *   *   *"  Emng  v.  United 
States  ex  rel.  Fowler  Car  Co.,  244  U.S. 
1.11  (1917).  The  duty  imposed  upon 
the  Director  to  declare  an  interference 
involves  the  exercise  of  judgment  upon 
the  facts  presented  and  cannot  be 
controlled  by  mandamus.  United  States 
ex  rel.  International  Money  Machine  Co. 
V.  .Vew-ton.  47  .^pp.  D.C.  449.  450 
(1918).  A  party  does  not  have  a  right  to 
have  the  Director  declare  an 
interference.  United  States  ex  rel.  Troy 
Laundr,-  Machinery  Co.  v.  Robertson.  6 
F.2d  7l'4.  715  (D.C.  Cir.  1925).  Likewise, 
a  third-party  has  no  right  to  inter\ene  in 
the  prosecution  of  a  particular  patent 
application  to  prevent  issuance  of  a 
patent.  Animal  Legal  Defense  Fund  v. 
Quigg.  932  F.2d  920,  930.  18  USPQ2d 
1677.  1685  (Fed.  Cir.  1991). 

An  interference  is  declared  when  two 
parties  are  claiming  the  "same 
patentable  invention."  37  CFR  1.601(i). 
An  "interference-in-fact."  a  term  of  art 
in  patent  law,  exists  when  at  least  one 
claim  of  a  first  party  and  at  least  one 
claim  of  a  second  party  define  the  same 
patentable  invention.  37  CFR  1.601(j). 
The  phrase  "same  patentable  invention" 
is  defined  as  follows  at  37  CFR  1.601(nJ 
(emphasis  in  original): 

Invention  "A"  is  the  same  patentable 
invention  as  an  invention  "B"  when 
invention  "A"  is  the  same  as  (35  l'..S.C.  102) 
or  is  obvious  (35  U.S.C.  103)  in  view  of 
invention  "B"  assuming  invention  "B"  is 
prior  art  with  respect  to  invention  ".^ '. 
Invention  "A"  is  a  separate  patentable 
invention  with  respect  to  invention  "B" 
when  invention  "A"  is  new  (35  U.S.C.  102) 
and  non-obvious  (35  U.S.C.  103)  in  view  of 
invention  "B"  assuming  invention  "B"  is 
prior  art  with  respect  to  invention  "A". 

Recent  precedent  of  the  Trial  Section 
of  the  Interference  Division  of  the  Board 
of  Patent  Appeals  and  Interferences 
confirms  that  resolution  of  whether  an 
interference-in-fact  exists  involves  a 
two-way  patentabilitv  analvsis.  Winter 
v.  Fufita.  53  USPQ2d  1234."  1243  (BPAI 
1999).  re/i'g  denied,  53  USPQ2d  1478 
(BPAI  2000): 

The  claimed  invention  of  Party  A  is 
presumed  to  be  prior  art  vis-a-vis  Party  B  and 
vice  versa.  The  claimed  invention  of  Party  .\ 
must  anticipate  or  render  obvious  the 
claimed  invention  of  Party  B  and  the  claimed 
invention  of  Party  B  must  anticipate  or 
render  obvious  the  claimed  invention  of 
Party  A.  When  the  Iwo-wav  anaivsis  is 
applied,  then  regardless  of  who  ultimatelv 
prevails  on  the  issue  of  priority.  *    *    * 
[USPTO]  assures  itself  that  it  will  not  issue 
two  patents  to  the  same  patentable  invention 

The  Winter  v.  Fujita  rationale  is 
consistent  with  examples  set  out  in  the 
supplemental  information 
accompanying  the  final  rule.  Patent 
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Interference  Proceedings,  published  at 
49  FR  48416  on  December  12.  1484.  In 
this  respec:t.  attention  is  directed  to 
E.xamples  3.  4  and  .5  of  that  notice.  49 
FR  at  48420: 

Example  3:  Application  E  contains 
patentable  riaims  1  (engine).  2  (6-cylinder 
engine),  and  i  (engme  with  a  platinum 
piston),  .^pplu  anon  F  contains  patentable 
claims  1 1  (engine)  and  12  (8h  vlinder 
engine!  Cllaiins  1  and  2  of  application  E  and 
'  iaims  1 1  and  12  of  appliiation  F  define  the 
same  patentable  invention  Cilaim  i  of 
application  E  defines  a  separate  patentable 
invention  from  claims  1  and  2  of  application 
Eand  claims  11  and  12  of  application  F.  If 
an  interference  is  declared,  there  would  be 
one  count  (engine).  Claims  1  and  2  of 
application  E  and  claims  1 1  and  12  of 
application  F  would  be  designated  to 
( Drrespond  to  the  count.  Claim  3  of 
application  F  would  not  be  designated  to 
'.  tirrespond  to  the  count. 

Example  4  .\ppli(.ation  G  contains 
patentable  claims  1  (engine).  2  (6-Lylinder 
engine),  and  3  (engine  with  a  platinum 
piston).  .Application  H  contains  patentable 
claims  11  (engine)  and  15  (engine  with  a 
platinum  piston).  Claims  1  and  2  of 
applic:ation  G  and  claim  1 1  of  application  H 
define  the  same  patentable  invention  C:laini 
3  of  application  G  and  claim  1.5  of 
application  H  define  a  separate  patentable 
invention  from  claims  1  and  2  of  application 
G  and  claim  11  of  application  H.  If  an 
interference  is  declared,  there  would  be  two 
counts:  Count  1  {engine)  and  Count  2  (engine 
with  a  platinum  piston).  Claims  1  and  2  of 
application  G  and  claim  11  of  application  H 
would  be  designated  to  correspond  to  Count 
1.  Claim  3  of  application  G  and  claim  15  of 
application  H  would  be  designated  to 
correspond  to  Count  2. 

Example  5  .Application  I  contains 
patentable  claims  1  (engine),  2  (combination 
of  an  engine  and  a  carburetor)  and  3 
(combination  of  an  engine,  a  carburetor,  and 
a  catalytic  converter).  Application  K  contains 
patentable  claims  31  (engine!,  32 
(combination  of  an  engine  and  a  carburetor), 
and  33  (combination  of  an  engine,  a 
carburetor,  and  an  air  filter).  The  engine. 
combination  of  an  engine  and  carburetor,  and 
combination  of  an  engine,  carburetor,  and  air 
filter  define  the  same  patentable  invention. 
The  combination  of  an  engine,  carburetor, 
and  catalytic  converter  define  a  separate 
patentable  invention  from  engine.  If  an 
interference  is  dec  lared.  there  would  be  one 
count  (engine).  Claims  1  and  2  of  applic;ation 

1  and  claims  31.  32.  and  33  of  applic:ation  K 
would  be  designated  to  correspond  to  the 
count  Claim  3  of  application  f  would  not  be 
designated  as  corresponding  to  the  count. 

If  the  facts  of  Example  3  are  changed  so 
that  Application  E  contained  only  claim 
3  (engine  with  a  platinum  piston),  no 
interference  would  be  declared  hec:ausf 
there  is  no  interference-in-fact  between 
claim  3  of  Application  E  and  claims  1- 

2  of  Application  F.  The  engine  or  H- 
cvlinder  engine  of  Application  F  would 
not  anticipate  or  render  obvious  an 
engine  with  a  platinum  piston  of 


Applic:atic)n  K  Likewise,  and  based  on 
similar  rationale,  if  the  facts  of  Example 
5  are  changed  so  that  Application  1 
contained  only  c;laim  3  (combination  of 
an  engine,  a  carburetor,  and  a  catalytic 
converter),  no  interference  would  be 
declared  because  there  is  no 
interference-in-fact  between  claim  3  of 
Application  |  and  claims  31-33  of 
Applii  ation  K 

At  recent  public  events,  it  has  been 
suggested  that  there  may  be  a  need  to 
expand  the  situations  where  an 
interference  should  be  declared  or 
maintained.  Any  decision  to  expand  the 
nature  cjf  interference  proceedings  will 
have  a  resource  consequence  for  USPTC) 
and  for  applicants  and  patentees 
involved  in  interferences. 
Approximately  one-quarter  of  the 
resources  of  the  Board  of  Patent  Appeals 
and  Interferences  are  used  to  resolve 
interferences,  notwithstanding  the  fact 
that  there  are  many  more  appeals  than 
interferences.  IISPTO  has  received 
many  reports  that  interferences  involve 
considerable  costs  for  applicants  and 
patentees  Additionally,  there  is  no 
desire  on  the  part  of  USPTO.  and  no 
authority  under  the  law,  to  turn 
interference  proceedings  under  35 
U.S.C.  135(a)  into  pre-grant  oppositions 
or  piost-grant  cancellations.  Accordingly, 
USPTO  is  reluctant,  at  this  time,  to 
expand  the  i:irc:umstances  under  which 
an  interference  might  be  declared  or 
maintained  absent  a  compelling  reason. 

This  notice  provides  interested  parties 
with  an  opportunity  to  comment  and 
make  out  a  case  that  the  nature  of 
interferences  should  be  expanded 
beyond  the  current  practice.  If  a  one- 
way patentability  analysis  is  sufficient 
to  establish  an  interference-in-fact, 
would  it  be  possible  to  have  an 
interference  with  two  counts  as  set  out 
in  E.\ample  4.  reproduced  above?  How- 
would  having  an  interference  between 
claim  1  of  application  G  and  claim  15 
of  application  H  of  Example  4  square 
with  the  holding  of  Nitz  v.  Ehrenreich. 
537  F.2d  539.  543.  190  USPQ  413,  416- 
17  (CCPA  1976)?  If  a  one-way 
patentability  analvsis  is  sufficient,  what 
would  it  take  to  establish  that  there  is 
no  interference-in-fact  in  a  given  case? 

Comment  Format 

Comments  should  be  submitted  in 
i'lectronic  form  if  possible,  either  via  the 
Internet  or  on  a  3'  4-inch  diskette. 
Comments  submitted  in  electronic  form 
should  be  submitted  as  ASCII  text. 
Special  characters,  proprietary  formats, 
and  encryption  should  not  be  used. 

Authority:  .c5  l^  ,S C   2(b)(2)(A).  3(a)(2). 
I,i5(Hl 


Dated:  December  14.  2000. 
Q.  Todd  Dickinson, 

f  'ndtT  Sfcrftary-  ofC^.ommi'rrc  for  Intellfctiial 
Pnipertv  and  Director  uf  the  I  'nited  Stales 
Patent  and  Trademark  Office. 
|FR  Doc-  00-32374  Filed  12-l<1-00:  8:45  am] 
BILLING  CODE  3510-16-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

December  15,  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  20.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Sec:tion  204  of  the  .^gric^ultural 
Act  of  1956,  as  amended  (7  I'.S.C.  1854); 
Exec:utive  Order  11651  of  March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
C^ategories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999).  Also 
see  64  FR  60796.  published  on 
November  8.  1999. 
Richard  B.  Steinkamp. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Dec  ember  15.  2000.' 

Commissioner  of  CAistoms. 
Department  of  the  Treasury.  Washington,  DC 
20229. 
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Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  2, 1999,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  emd  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2000  and  extends 
through  December  31,  2000. 

Effective  on  December  20,  2000,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  current  bilateral  textile 
agreement: 


Category 


Group  I 
200-224.  225/317/ 
326.  226.  227, 
229,  300/301/ 
607,  313-315, 
360-363,  369- 
Ly67O-U870Z, 
369-S3,  369- 
O",  400-414, 
464-469,  600- 
606,611,  613/ 
614/615/617, 
618,  619/620, 
621-624,  625/ 
626/627/628/ 
629,  665,  666, 
669-P5,  669- 
T6,  669-0^ 
670-H  8  and 
670-09,  as  a 
group. 

Sublevels  in  Group  I 
300/301/607  


Adjusted  twelve-month 
linrvti 


631 ,333,955  square 
meters  equivalent. 


1 ,897,485  kilograms  of 
which  not  more  than 
1 ,581 ,238  kilograms 
shall  be  in  Category 
300;  not  more  than 
1 ,581 ,238  kilograms 
shall  be  in  Category 
301;  and  not  more 
than  1,581,238  kilo- 
grams shall  be  In 
Category  607. 


Category 


Group  II 

237,  239,  330- 
332,  333/334/ 
335,  336,  338/ 
339,  340-345, 
347/348.  349, 
350/650,  351 , 
352/652,  353, 
354,  359-C/ 
65&-C  10,  359- 
H/659-H", 
359-0^2.431- 
444,  445/446, 
447/448,  459. 

"    630-632.  633/ 
634/635,  636, 
638/639,  640, 
641-644,  645/ 
646,  647/648, 
649,  651 ,  653, 
654,  659-S  '3, 
65^-01",  831- 
844  and  846- 
859,  as  a  group. 
Sublevels  In  Group  II 

336  

338/339  

340  

345  

347/348  


Adjusted  twelve-month 
limit  1 


748,421,576  square 
meters  equivalent. 


445/446  

631  

633/634/635 


638/639 
647/648 


Within  Group  II  Sub- 
group 

350/650  

351  

651   


150.365  dozen. 

986.335  dozen 

1 ,369,485  dozen. 

136,004  dozen. 

1 ,427,272  dozen  of 
which  not  more  than 
1.221,653  dozen 
shall  be  in  Cat- 
egories 347-W/348- 
W'5. 

146,353  dozen. 

5,638.481  dozen  pairs 

1,783,990  dozen  of 
which  not  more  than 
1 .047.094  dozen 
shall  be  in  Cat- 
egories 633/634  and 
not  more  than 
927,860  dozen  shall 
be  in  Category  635. 

6,793,736  dozen. 

5,552.933  dozen  of 
which  not  more  than 
5,281 .988  dozen 
shall  be  in  Cat- 
egories 647-W/648- 

W16. 


150.507  dozen. 
346,023  dozen. 
526,302  dozen 


1  The  limits  have  not  been  adjusted  to  ac- 
count tor  any  imports  exported  after  December 
31,  1999. 

2  Category  870;  Category  369-L:  only  HTS 
numbers  4202.12.4000.  4202.12.8020. 
4202.12.8060,  4202.92.1500,  4202.92.3016. 
4202.92.6091  and  6307.90.9905;  Category 
670-L:  only  HTS  numbers  4202.12.8030, 
4202.12.8070,  4202.92.3020,  4202  92.3031. 
4202.92.9026  and  6307.90.9907 

3  Category  369-S:  only  HTS  number 
6307.10.2005. 

*  Category  369-0;  all  HTS  numbers  except 
4202.12.4000,  4202.12.8020.  4202.12.8060, 
4202.92  1500,  4202.92.3016,  4202.92.6091. 
6307.90.9905  (Category  369-L);  and 
6307.10.2005  (Category  369-S). 


5  Category  669-P:  only  HTS  numbers 
6305.32.0010,  6305.32.0020.  6305  33  0010. 
6305.33.0020  and  6305.39.0000 

6  Category  669-T:  only  HTS  numbers 
6306.12.0000,  6306190010  and 
6306.22.9030 

'Category  669-0:  all  HTS  numbers  except 
6305.32.0010,  6305.32.0020,  6305.33  0010. 
6305.33.0020,  6305.39.0000  (Category  669- 
P);  6306.120000.  6306.19.0010  and 
6306.22.9030  (Category  669-T) 

8  Category  670-H:  only  HTS  numbers 
4202.22.4030  and  4202.22.8050 

3  Category  670-O:  all  HTS  numbers  except 
4202.22.4030,  4202.22.8050  (Category  670- 
H);  4202.12.8030,  4202.12  8070. 

4202  92.3020,  4202.92  3031,  4202.92  9026 
and  6307.90.9907  (Category  670-L). 

10  Category  359-C:  only  HTS  numt)ers 
6103.42.2025,  6103.49.8034.  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20,0052. 
6203.42.2010,  6203.42.2090,  6204  62.2010. 
6211.32.0010,  6211.32.0025  and 

6211.42.0010;    Category    659-C:    only    HTS 

6103.43.2020. 


numbers         6103.23.0055. 
6103.43.2025,     6103.49.2000 


6104.63.1030. 
611430.3044. 

6203  43.2090. 

6204  63  1510. 
6211  33.0010. 


6103.49.8038. 
6104.69.1000. 
6114.30.3054. 
6203.49.1010. 
6204.69.1010. 
6211.33  0017 


only     HTS     numbers 

and    6505.90.2060;    Category 

HTS    numbers    6502  00.9030. 

6504.00.9060,    6505.90  5090. 

6505  90.7090  and 


6104.63.1020. 
6104.69.8014. 
6203.43.2010. 
6203.49.1090. 
6210.10.9010. 
and  621 1.43.0010 

1' Category    359-H: 
6505.90.1540 
659-H:    only 
6504.00.9015. 
6505.90  6090, 
6505  90.8090. 

12  Category  359-0:  all  HTS  numbers  except 
6103.42.2025,  6103.49.8034.  6104621020, 
6104.69.8010.  6114.20.0048.  6114.20.0052. 
6203.42.2010.  6203.42  2090,  6204,62.2010, 
6211,32.0010.  6211.32.0025.  621142  0010 
(Category  359-C):  6505,90  1540  and 
6505.90.2060  (Category  359-H) 

'3  Category    659-S:     only     HTS    numtjers 
6112,31.0010.    6112.31.0020. 
6112.41.0020.     6112.41.0030. 
6211.11.1010.     6211.11,1020. 
and  621 1,12.1020. 

'"Category  659-0:  all  HTS  numt)ers  except 
6103.23.0055.    6103,43.2020.    6103.432025. 

6103  49.8038. 

6104.691000. 

6114.30.3054. 

6203,49  1010. 

6204.69.1010. 

6211.33.0017. 
65&-C): 

6504.00.9060, 

6505,907090. 
659-H): 

6112.41.0010. 

6112.41.0040. 

6211.12  1010 
6211.12  1020  (Category  659-S). 
15  Category    347-W;    only    HTS 
"■"      6203.19.9020, 

6203.42.4005. 

6203.42.4025. 

6203.42.4050, 

6210  40  9033. 

and 

HTS 

6204.22.3040. 

6204  62.3000. 

6204.62.4020. 

6204.62  4050. 

6204.69.6010, 

6211.20.1550, 


6103.49.2000. 

6104.63.1030, 

6114.30.3044. 

6203.43  2090. 

6204.63.1510. 

6211.33  0010. 

(Category 

6504.00.9015. 

6505.90.6090, 

(Category 

6112.31.0020. 

611241  0030, 

6211.11  1020, 


6203.19.1020 
6203.22.3030. 
6203.42,4015. 
6203.42.4045. 
6203.49.8020, 
6211.20.3810 
348-W:  only 
6204.19.8030, 
6204.29  4034, 
6204.62.4010. 
6204.62.4040, 
6204.62  4065. 
6210.50.9060. 


611241.0010. 
6112  41.0040. 
6211  12  1010 


6104  63  1020. 
6104.69  8014. 
6203.43  2010. 
6203,49  1090. 
6210109010, 
6211  43,0010 
6502  00  9030, 
6505,90.5090 
6505.90  8090 
611231.0010 
6112  41.0020. 
6211  11  1010. 
and 

numbers 

6203.22  3020. 

6203.42  4010. 

6203.42.4035. 

6203.42.4060. 

6211.20  1520 
6211.32.0040;  Category 
numt>ers    6204.12  0030. 

6204.22.3050. 

6204,62  4005. 

6204.62.4030. 

6204.62.4055. 

6204.69.9010. 

6211.20.6810. 


6211.42  0030  and  6217.90.9050 
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HTS 
6203 
6203 
6203 
6203 
6203 
6211 


647-W      only 
6203  23  0070, 
6203  432500. 
6203  43  4020. 
6203  49  1500. 

6203  49  2045 
6210.40.5030. 

and    621133  0030. 
HTS    numbers    6204 
6204.29  2020. 

6204  63  2000. 
6204  63.3530. 
6204  69  2510. 
6204  69  2560 
621050.5035. 


6204 
6204 
6204 
6204 
6204 
6211 


'6  Category 
6203.230060. 
6203.29  2035. 
6203.43  4010. 

6203  43  4040. 
6203492030. 
6203498030. 
6211  20  3820 
648-W     only 

6204  23-0045. 
6204  29  4038. 
6204  63  3510. 
6204  63  3540. 
6204  69.2540. 
6204  69.9030, 

621 1  20.6820.  621 1  43  0040 

6217  90  9060 

The  Oommitfee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  artions  fall  within  (he  foreign  affairs 
exception  of  the  nilemaking  provisions  of  5 
U.S.C.  .S53(a)(l) 

Sincerely, 
Richard  B.  Stemkamp. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  00-32509  Filed  12-19-00;  8:4.=)  am] 

BILLING  CODE  3510-DB-F 


numbers 
29  2030 
43  3500, 
43  4030. 
49  2015. 
49  2060. 
20  1525. 
Category 
230040. 
29  2025. 
63  3000. 
63  3532. 
69  2530. 
69  6030 
20  1555, 
and 


DEPARTMErrr  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995 
DATES:  Interested  persons  are  mvited  to 
submit  comments  on  or  before  January 
19,2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention-  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street.  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren  VVittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  earlv 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  anv  agency's  ability  to  perform  its 


statutorv  obligations.  The  Leader, 
Regulatory  Information  Management 
Ciroup.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title,  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  14.  2000. 
|ohn  Tressler. 

Leader.  Reguliiton  Inturmation  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New, 

Title:  Reading  Excellence  Act  (REA) 
State-District-School  Study. 

Frequency:  vSemi-Annually;  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Govt.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1.623. 

Burden  Hours:  8.592. 

Abstract:  REA  provides  competitive 
reading  and  literacy  grants  to  state 
education  agencies  (SEA)  to  help  high- 
proverty  schools  and  those  in  Title  I 
improvement  status  to:  (1)  Teach  every 
child  to  read  by  the  end  of  the  third 
grade;  (2)  provide  children  in  early 
childhood  with  the  readiness  skills  and 
support  thev  need  to  learn  to  read  once 
thev  enter  school;  (3)  expand  the 
number  of  high-quality  family  literacy 
programs;  (4)  provide  early  intervention 
to  children  who  are  at  risk  of  being 
identified  for  special  education 
inappropriately;  and  (5)  base 
instruction,  including  tutoring,  on 
scientifically-based  reading  research. 
The  first  cohort  of  17  states  was  funded 
in  the  summer  of  1999.  The  REA  State- 
District-School  Study  fulfills  the  states' 
performance  reporting  requirements.  In 
addition,  the  study  will  (1)  collect  and 
analvze  demographic  and  descriptive 
information  on  RJEA  states,  districts  and 
schools  in  order  to  provide  a  contextual 
backdrop  and  sampling  for  two  national 
evaluations — the  School  and  Classroom 
Implementation  and  Impact  (SCIl)  study 
and  the  Children's  Reading  Gains 
(Gains)  studv;  (2)  compare  eligible  but 
not  funded  with  funded  districts  and 
.schools;  (3)  augment  the  agency's  REA 
monitoring  within  each  SEA,  local 


education  agencies  (LEA),  and  school: 
(4)  track  performance  over  time;  (5) 
inform  the  states'  development  of 
indicators  of  program  quality;  and  (6) 
provide  data  for  the  National  Institute 
for  Literacy's  effort  to  disseminate 
information  on  effective  subgrantee 
projects. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW.  Room  4050,  Regional 
Office  Building  3.  Washington,  D.C. 
20202-4651,  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  KatJiy  Axt  at  her 
internet  address  Kathy_Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
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(FR  Doc.  00-32356  Filed  12-19-00;  8:45  am) 

BILUNG  CODE  4000-01 -P 

DEPARTMENT  OF  ENERGY 

Determination  To  Establish  tfie 
Commission  on  Fire  Safety  and 
Preparedness 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  and 
title  41.  Code  of  Federal  Regulations, 
subpart  101-6,  Final  Rule  on  Federal 
Advisory  Committee  Management),  I 
hereby  certify  that  the  Commission  on 
Fire  Safety  and  Preparedness  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
Energy  by  law.  This  determination 
follows  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration, 
pursuant  to  41  CFR  subpart  101-6.10. 

The  purpose  of  the  Commission  is  to 
provide  the  Secretary  of  Energy  and  the 
Assistant  Secretary  of  Envirormient, 
Safety  and  Health,  with  advice, 
information,  and  recommendations  on 
the  readiness  of  the  Department  of 
Energy  complex  for  the  threat  of 
wildland  and  facility  fires.  The 
Commission  will  provide  an  organized 
forum  to  evaluate  the  nature  of  the  risk 
of  fire  and  concomitant  risk  of  loss,  the 
state  of  the  Department's  fire  protection 
programs,  and  emergency  response 
systems.  The  Commission  will  also 


review  and  provide  recommendations 
on  a  comprehensive  fire  policy  for  the 
Department  of  Energy  complex. 

Commission  members  will  be  chosen 
to  ensure  an  appropriately  balanced 
representation  of  various  points  of  view 
and  functions  of  interested  stakeholders 
and  professionals,  including  fire  safety 
engineering,  fire  science,  firefighter 
safety,  risk/benefit  analysis,  and 
emergency  response  system|.  Particular 
attention  will  be  given  to  obtaining 
diversity,  a  balance  of  subdisciplines,  a 
balance  of  interests,  experiences,  and 
points  of  view.  All  meetings  of  the 
Commission  will  be  noticed  ahead  of 
time  in  the  Federal  Register. 

Further  infoimation  regarding  this 
Advisory  Committee  may  be  obtained 
from  Amina  Khan,  Senior  Policy 
Advisor,  Office  of  Defense  Programs, 
DP-1,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  phone  (202) 
586-6982. 

Issued  in  Washington,  DC,  on  December 
15.  2000. 
James  N.  Solit, 

Ad\isory  Committee  Management  Officer. 
(FR  Doc.  00-32414  Filed  12-19-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Savannah  River  Operations  Office; 
Savannah  Rhrer  Site,  High-L^vel  Waste 
Tank  Closure  Draft  Environmental 
impact  Statement  (DOE/EIS-0303D) 
Aiken,  SC 

AGENCY:  Savaimah  River  Operations 
Office,  Department  of  Energy. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Department  of  Energy 

(DOE)  will  hold  public  meetings  to 

discuss  issues  and  gather  information 

related  to  the  Draft  Environmental 

Impact  Statement  (EIS)  on  the  proposed 

closing  of  additional  high-level  waste 

(HLW)  tanks  at  the  Savarmah  River  Site 

(SRS).  All  persons  are  hereby  given 

notice  of  the  opportunity  to  attend  and 

participate  in  these  public  meetings  and 

to  submit  conunents. 

DATES:  The  Department  will  hold  two 

public  meetings — each  with  two 

sessions — to  discuss  the  Draft  EIS  and 

receive  comments.  Dates  and  locations 

of  those  public  meetings  are  listed 

below: 

January  9,  2001, 

North  Augusta  Community  Center, 

101  Brookside  Drive, 

North  Augusta,  South  Carolina, 

1-3  p.m.  and  5-7  p.m.  (repeat  sessions). 

January  11,  2001, 

Holiday  Inn  Coliseum, 

630  Assembly  Street, 


Columbia.  South  Carolina. 

1—3  p.m.  and  5-7  p.m.  (repeat  sessions). 

ADDRESSES:  Comments  on  the  Draft  EIS 
may  be  submitted  orally  or  in  writing  to 
DOE  at  the  January  2001  public 
meetings;  sent  by  facsimile  or  voice  mail 
to  1-800-881-7292;  sent  by  electronic 
mail  to  nepa@srs.gov;  or  mailed  to  Mr. 
Andrew  Grainger,  NEPA  Compliance 
Officer,  DOE-Savarmah  River 
Operations  Office  (SR),  Building  742-A, 
Room  185.  Aiken,  SC  29802  (ATTN: 
Tank  Closure  Draft  EIS).  In  preparing 
the  Final  EIS,  DOE  will  consider  all 
comments  transmitted  or  postmarked  by 
January  23,  2001.  Comments  submitted 
after  this  date  will  be  considered  to  the 
extent  practicable. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  information  about  this  Draft  EIS 
and  the  public  meetings,  or  to  be  placed 
on  the  EIS  distribution  list,  use  any  of 
the  methods  listed  in  ADDRESSES  above. 
For  general  information  about  the  DOE 
NEPA  process,  contact:  Carol  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Compliance  (EH— 42).  U.  S.  Department 
of  Energy,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585-0119. 
Phone:  202-586-^600,  Voice  mail:  800- 
472-2756,  Fax:  202-586-7031. 

SUPPLEMENTARY  INFORMATION:  The 
publication  of  the  Notice  of  Availability 
of  the  Draft  EIS  in  the  Federal  Register 
on  November  24,  2000,  (65  FR  70567) 
began  the  public  comment  period, 
which  extends  through  January  23. 
2001.  DOE-SR  proposes  to  close  the 
tank  systems  to  protect  human  health 
and  the  environment.  These  proposed 
closures  would  be  in  accordance  with 
applicable  laws,  regulations.  DOE 
Orders,  and  the  previously  published 
document.  Industrial  Wastewater 
Closure  Plan  for  F-  and  H-Area  High- 
level  Waste  Tanks  Systems,  prepared  by 
DOE  and  approved  by  the  South 
Carolina  Department  of  Health  and 
Environmental  Control. 

The  Draft  EIS  evaluates  three 
alternatives  regarding  closure  of  the 
HLW  tanks:  (1)  Clean  and  Stabilize 
Tanks,  (2)  Clean  and  Remove  Tanks, 
and  (3)  No  Action  Alternative.  Under 
the  Clean  and  Stabilize  Tanks 
alternative,  DOE  is  considering  three 
options  for  tank  stabilization:  fill  with 
grout  (preferred  alternative),  fill  with 
sand,  or  fill  with  saltstone. 

Dated:  December  12,  2000. 

Angelia  D.  Adams. 

Acting  Director.  Environment.  Health,  and 
Safety  Evaluation  and  Performance  Division. 

[FR  Doc.  00-32412  Filed  12-19-00;  8:45  am] 
BILUNG  CODE  6450-01-(> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-301-011] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Change  in  FERC  Gas  Tariff 

December  14.  2000. 

Take  notice  that  on  December  8.  2000, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1 ,  the 
following  revised  tariff  sheet  to  be 
effective  November  1,  2000: 

Substitute  Original  Sheet  No.  14R 

ANR  states  that  this  filing  is  made  to 
correct  a  clerical  error  incorrectly 
identifying  the  receipt  point  on  contract 
105502  as  the  Will  County  Interconnect 
instead  of  the  Alliance/ ANR 
Interconnect  on  the  tariff  sheet 
previously  submitted  on  November  2. 
2000  in  Docket  No.  RP99-301-010. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
H-wv\'.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
vi-ww.ferc.fed.us/efi/doorbell.htm. 

David  P,  Boergers, 

Secretary. 

[FR  Doc.  00-;}2:{49  Filed  12-19-00;  H:43  am[ 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-354-003] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  14.  _'0()(l 

Take  notice  that  on  Decembt-r  a.  JOUU, 
Columbia  Gas  Transmission  ('orporation 
(Columbia)  tendt^red  for  filing  as  part  of 
Its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheet,  with  a  proposed  effective 
date  of  August  1.  2000: 

Substitute  Original  Sheet  No.  486 

Columbia  states  that  on  lune  23.  2000, 
C:olumbia  filed  tariff  sheets  in  Docket 
No.  RPOO-354  to  update  its  tariff 
consistent  with  Commission  polu  v  and 
decisions  on  tariff  filings  made  by  other 
interstate  pipelines  concerning 
permissible  discounting  arrangements 
ami  negotiated-rate  authoritv  related 
changes.  On  luly  27,  2000.  th.> 
Commission  accepted  the  filed  land 
sheets  to  be  effective  August  1,  2000. 
subject  to  Columbia  making  a 
compliance  filing  within  15  days.  Un 
November  24.  2000.  the  Commission 
issued  an  order  at  c  epting  Columbia's 
August  9.  2000  (.nmplian(  c  filing; 
subject  to  the  conditions  therein,  and 
granted  and  denied  Columbia's  request 
for  rehearing.  The  instant  filing  is  being 
made  ti)  complv  with  the  November  24. 
2000  Order 

Columbia  states  that  copies  of  its 
filing  hav*'  been  mailed  to  all  firm 
customers,  interruptible  custumers, 
affected  state  commissions  and  parties 
on  the  official  service  list  in  this 
proceeding. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  Dt: 
20426.  in  accordance  with  section 
J85  211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  bv  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http// 
www.ferc.fed.us 'online/rims. htm  (call 
202-208-2222  for  assistance.) 
Comments  and  protests  may  be  filed 
electronicallv  via  the  internet  in  lieu  nf 


paper  See.  18CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
u\v\\  fen  fe(i  us/efi/doorbell.htm. 

David  P.  Boerxers. 

St-'(  rftur} . 

jFR  Doc.  00-32350  Filed  \2~\'t-(W:  H  4,5  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  ER01-237-000] 

Entergy  Services,  Inc.;  Notice  of  Filing 

December  M   .idOO. 

Take  notice  that  on  December  7.  2000. 
Entergv  .Ser\if:es,  inc..  tendered  for 
filing  its  request  to  withdraw  the 
Seventh  Amendment  to  the  Power 
Coordination.  Interchange  and 
Transmission  Service  Agreement  filed 
with  the  Commission  on  October  26, 
2000  in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  sui  h  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  ( lommission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214)  All  such  motions  and  protests 
should  be  filed  (m  or  before  December 
21,  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\ene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
.ivailable  for  public,  inspection.  This 
filing  mav  also  be  viewed  on  the 
internet  at  http:/'vvww  ferc.fed.us/ 
online/runs. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  mav 
be  filed  electronicallv  via  the  internet  in 
lieu  of  paper.  See.  18  C^FR 
385  2()01(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http:// www.  fere.  fed.  us/efi./ 
doorbell.htm. 

l.inwood  A.  Watson,  Jr.. 

Acting  Secrftan 

|FR  Doc.  00-32343  Filed  12-1<)-00;  8:4,5  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Compliance  Filing 

UfiMiiiber  14.  2000. 

Take  notice  that  on  December  8,  2000, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  Original  Tariff  Sheet  No. 
340  and  Fourth  Revised  Sheet  Nos.  341- 
399.  to  be  effective  November  1,  2000. 

Granite  State  states  that  the  purpose 
of  the  filing  is  to  comply  with  the 
requirements  of  the  order  issued  on 
November  9,  2000,  in  Docket  No.  RPOl- 
58-000  and  Order  No.  587-L  with 
respect  ot  the  netting  and  trading  of 
imbalances  by  shippers. 

Granite  State  states  that  copies  of  this 
filing  have  been  sent  to  Granite  State's 
shippers  and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Si-rrftan. 

IKK  D(i(  .  00-:i2:}5.T  Filed  12-l')-0():  8:45  am| 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-606-001] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Compliance 
Filing 

December  14.  2000 

Take  notice  that  on  November  27, 
2000,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes) 
tendered  its  compliance  filing  with  the 
Commission's  Order  on  Filings  to 
Establish  Imbalance  Netting  and 
Trading  Pursuant  to  order  Nos.  587-G 
and  587-L  [93  FERC  1161,093  (2000)] 
issued  on  October  27,  2000  (October  27 
Order). 

Great  Lakes  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
requirements  of  the  October  27  Order. 

Any  person  desiring  to  protest  said 
filing  should  fde  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385,211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  21.  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Conmiission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronicallv  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.200(a)(l)(iii)  and 
the  instructions  on  the  Commission's 
web  site  at  http://wrww.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

S'erre/an-. 

|FR  Doc.  00-32352  Filed  12-19-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatory 
Commission 

[Docttet  No.  RP01 -44-001] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Compiiance  Filing 

December  14,  2000. 

Take  notice  that  on  December  11, 
2000,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 


filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  with  an  effective 
date  of  November  1,  2000; 

Second  Revised  Sheet  No.  66 
First  Revised  Sheet  No.  66A 

Iroquois  states  that  it  is  making  this 
filing  to  revise  its  tariff  to  comply  with 
the  order  issued  by  the  Commission  on 
November  9,  2000  entitled  Order  on 
Filing  to  Establish  Imbalance  Netting 
and  Trading  Pursuant  to  Order  Nos. 
587-G  and  587-L.  A  Request  for 
Rehearing  on  the  captioned  proceeding 
is  being  made  contemporaneously  with 
this  filing. 

Iroquois  states  that  copies  of  its  filing 
have  been  mailed  to  all  firm  customers, 
interruptible  customers,  state  regulatory 
commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http;// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Comments  and  protests  may  be  filed 
electronicallv  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at 
http:www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers. 

Secretary. 

(FR  Doc.  00-32353  Filed  12-19-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-020] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  14.  2000. 

Take  notice  that  on  December  1 1 . 
2000,  Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  FifOi 


Revised  Volume  No.  1,  the  following 
tariff  sheets,  proposed  to  become 
effective  on  December  12.  2000; 

Twelfth  Revised  Sheet  No.  66 
Second  Revised  Sheet  No.  66A 

Northern  states  that  the  above  sheets 
are  being  filed  to  implement  a  specific 
negotiated  rate  transaction  with  OGE 
Energy  Resources,  Inc.  in  accordance 
with  the  Commission's  Policy  Statement 
on  Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
i\-ww.ferc.fed.us/onIine/hms.btm  (call 
202-208-2222  for  assistance). 

Comments  and  protests  may  be  filed 
electronicallv  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
v^-ww.  fere.  fed.  us/efi/doorhell.htm. 

David  P.  Boergers, 

Sf'cretnr) 

|FR  Uo(  .  00-:i234:  Filed  12-1't-OU,  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -50-001] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Compliance  Filing 

December  14.  2000. 

Take  notice  that  on  December  1 1 . 
2000.  Portland  Natural  Gas 
Transmission  Svstem  (PNGTS)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff 
First  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet  to  become 
effective  as  indicated: 
To  Be  Effective  on  November  1 .  2000 
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Original  Sheet  No.  337A 
Original  Sheet  No.  337B 

PNGTS  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
requirements  of  the  Commission's 
November  9.  2000  order  addressing 
PNGTSs  Order  No.  587-L  filing 
regarding  the  implementation  of  netting 
and  trading  of  imbalances. 

PNGTS  states  that  copies  of  the  filing 
were  mailed  to  all  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Gomniission. 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  mut  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  mas 
be  viewed  on  the  web  at  http:// 
www.ferc.fed  us/online/rims. htm  (call 
202-208-2222  for  assistance) 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385  2001(a)(l  l(ui| 
and  the  instructions  on  the 
Commission's  web  site  at  http.7/ 
www.ferc.fed.us/efi/doorbelI  htm. 

David  P.  Boer>!ers, 

.Sfrrefon 

IFR  Do(    00-:i2:i54  Filed  12-19-00:  8.45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMEhfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-397-000,  RP01 -33-000 
and  RP01-33-001;  RPOC-398-000,  RP01- 
34-000  and  RP01 -34-001 :  (Not 
Consolidated)] 

Questar  Pipeline  Company  and 
Overthrust  Pipeline  Company;  Notice 
of  Technical  Conference 

December  14,  2U00. 

On  luly  17.  2000.  Questar  Pipeline 
Company  (Questar)  and  Overthrust 
Pipeline  Companv  (Overthrust) 
submitted  filings  to  comply  with  Order 
No.  637.  Several  parties  have  protested 
various  aspects  of  Questar's  and 
Overthrust's  filings.  Subsequently,  on 
October  10.  2000,  Questar  and 
Overthrust  submitted  filings  to  comply 
with  Order  Nos.  587-G  and  587-L.  The 


Commission  accepted  the  587-L  filings 
subject  to  further  consideration  in 
Questar's  and  Overthrust's  Order  No. 
637  filings. 

Tak('  notice  that  back-to-back 
technical  conferences  to  discuss  the 
various  issues  raised  by  Questar's  and 
Overthrust's  filings  will  be  held  on 
Thursday,  January  11.  2001.  at  9:00 
A.M..  in  a  room  to  be  designated  at  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  NE.  Washington,  DC 
20426.  The  conferences  will  begin  with 
a  discussion  of  Questar's  filings.  These 
technical  conferences  may  extend  to 
Friday,  lanuarv  12.  2001. 

.\m(jng  the  major  areas  to  be 
addressed  is  Questar's  and  Overthrust's 
segmentation  proposals.  Therefore, 
Questar  and  Overthrust  should  provide 
current  maps  of  their  systems  and  be 
prepared  to  discuss  their  systems 
operations.  Parties  protesting  aspects  of 
Questar's  and  Overthrust's  filings 
should  be  prepared  to  discuss 
alternatives. 

.Ml  interested  persons  and  Staff  are 
permitted  to  attend. 

Ddvid  P.  Boergers, 

Secretary. 

!FR  I)(i<    n()-i23.'il  Filed  12-lcMIO:  8:4,t  ami 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  2016-044] 

City  of  Tacoma,  WA;  Notice  of  a 
Technical  Conference 

December  14   jooo 

Take  notice  that  Commission  staff 
will  hold  a  technical  conference  with 
Tacoma  Power,  the  applicant  for  the 
Cowlitz  River  Project  No.  2016:  parties 
to  the  August  2000  .Settlement 
.Agreement:  and  other  interested  parties 
III  the  relicensing  proceeding  for  the 
project.  The  conference  will  be  held  on 
Ianuar\-  4.  2001 .  from  9  a.m.  to  4  p.m. 
at  the  IS   Fish  and  Wildlife  Service 
Office,  510  Desmond  Drive,  Sawyer 
Hall,  L,acey.  Washington. 

The  purpose  of  the  conference  is  to 
iliscuss  issues  concerning  the  Ecosystem 
Diagnosis  and  Treatment  (EDT)  analysis 
and  water  temperature  modeling 
information  requested  by  the 
(Commission  on  October  24.  2000,  for 
preparation  of  its  Environmental  Impact 
Statement  on  tht?  relicensing  of  the 
project.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  meeting. 


For  further  information,  please 
contact  David  Turner  at  (202)  219-2844. 

David  P.  Boergers, 

Secretary- 

IFR  Do(  .  00-:?234.5  Filed  12-10-00:  HA5  ami 

BILUNG  CODE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-036] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Filing 

December  14.  2000. 

Take  notice  that  on  December  12, 
2000,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  and 
approval  a  Gas  Transportation 
Agreement  between  Tennessee  and 
Unocal  Energy  Trading,  Inc.  (Unocal) 
pursuant  to  Tennessee's  Rate  Schedule 
FT-A  (FT-A  Service  Agreement)  and  a 
copy  of  a  November  29,  2000  Firm 
Transportation  Negotiated  Rate 
Agreement  entered  into  between 
Tennessee  and  Unocal  (Negotiated  Rate 
Agreement).  The  filed  FT-A  Ser\'ice 
Agreement  and  the  Negotiated 
Agreement  reflect  a  negotiated  rate 
arrangement  between  Tennessee  and 
Unocal  to  be  effective  lanuary  1,  2001 
through  September  30,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulator^'  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  bttpJ /www. fere. fed. us/or\line/ 
rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbeU.htm. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  00-32348  Filed  12-19-00;  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -47-001] 

Viking  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

December  14,  2000. 

Take  notice  that  on  December  11, 
2000,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  March  1,  2001: 

Original  Sheet  No.  33A 
Original  Sheet  No.  33B 
Third  Revised  Sheet  No.  35 
Seventh  Revised  Sheet  No.  36 

Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  on  Filings  to 
Establish  Imbalance  Netting  and 
Trading  Pursuant  to  Order  Nos.  587-G 
and  587-L,  issued  November  9,  2000  in 
Docket  No.  RP01^7-000  et  al 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Conmiission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 


Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-32344  Filed  12-19-00:  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-3542-001] 

Wisconsin  Electric  Power  Company; 
Notice  of  Filing 

December  14,  2000. 

Take  notice  that  on  November  30, 
2000,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  a  request  to  extend  the 
termination  date  of  the  power  sales 
agreement  filed  with  the  Commission  on 
August  28,  2000  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  December  22, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://wwrw.ferc, fed. us/ 
online/rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wwvi'.ferc.fed.us/efi/doorbell.htm. 

Linwood  A,  Watson,  Jr.. 

Acting  Secretary. 

jFR  Dor,.  00-32342  Filed  12-19-00:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01 -38-000,  et  al.] 

American  Ref-fuei  Company  of 
Hempstead,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

December  12,  2000, 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  American  Ref-fiiel  Company  of 
Hempstead,  BFI  Energy  Systems  of 
Hempstead,  Inc.  Allied  Waste 
Industries,  Inc.  Duke/UAE  Ref-fuel  LLC. 
Duke/UAE  Hempstead  LLC,  Duke/UAE 
Hempstead  II,  Inc.,  United  American 
Energy  Corp..  Duke  Energy  Corporation 

IDocket  No.  ECOl-38-OOOl 

Take  notice  that  on  December  5.  2000, 
American  Ref-fuel  Company  of 
Hempstead,  BFI  Energy  Systems  of 
Hempstead,  Inc.,  Allied  Waste 
Industries,  Inc.,  Duke/UAE  Ref-Fuel 
LLC,  Duke/UAE  Hempstead  LLC,  Duke/ 
UAE  Hempstead  II,  Inc.,  United 
American  Energy  Corp.  and  Duke 
Energy  Corporation  tendered  for  filing  a 
request  that  the  Commission  approve  a 
disposition  of  facilities  under  Section 
203  of  the  Federal  Power  Act  in 
connection  with  a  change  in  control 
over  American  Ref-Fuel  Company  of 
Hempstead  and  a  change  in  the 
upstream  ownership  of  United 
American  Energy  Corp.  ARC-Hempstead 
leases  and  operates  a  biomass-fueled 
qualifying  small  power  production 
facility  with  a  capacity  greater  than  30 
MW.  " 

Comment  date:  December  26.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Redbud  Energy  LP 

IDocket  No.  EG01^6-O00i 

Take  notice  that  on  December  1 1 , 
2000,  Redbud  Energy  LP  (Redbud).  a 
limited  partnership  with  its  principal 
place  of  business  at  909  Fannin,  Suite 
2222,  Houston,  Texas  77010,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Redbud  states  that  it  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  a  1200  MW  natural  gas  fired, 
combined  cycle  electric  generating 
facility  and  related  assets  to  be  located 
on  an  approximately  160  acre  site 
located  about  25  miles  north  east  of 
Oklahoma  Citv  near  the  town  of  Luther, 
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Oklahoma.  Redbud  will  sell  its  capacity 
exclusively  at  wholesale. 

Comment  date:  lanuan'  2.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conimission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Potomac  Power  Resources,  Inc. 

(Docket  No.  EGO  1-4 7-000 1 

Take  notice  that  on  December  8,  2000. 
Potomac  Power  Resources,  Inc  (PPR). 
with  its  address  at  1801  K  Street,  NVV.. 
Washington.  DC  20068-0001,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  the  Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

PPR  is  a  Delaware  corporation  that 
will  be  engaged  directly  and  exclusively 
in  the  business  of  owning  and  operating 
t'ligible  facilities  located  in  the  District 
of  Columbia.  The  eligible  facilities 
consists  of  two  generation  plants.  One 
plant  IS  comprised  (jf  two  oil-fired 
cycling  units  totaling  approximdti'l\  550 
MW  and  related  interconnection 
facilities.  The  other  plant  is  comprised 
of  18  oil-fired  combustion  turbines, 
totaling  approximately  256  MW  and 
related  interconnection  facilities.  The 
output  of  the  plants  will  be  sold  at 
wholesale  in  the  United  States. 

Comment  date  Ianuar\-  2.  2001.  in 
accordance  with  Standard  Paragraph  E 
dt  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application 

4.  California  Independent  System 
Operator  Coq)oration 

(Docket  No.  TXOl-l-OOOl 

Take  notice  that  on  December  8.  2000, 
the  California  Independent  System 
Operator  Corporation  (the  ISO)  filed, 
pursuant  to  Rule  216  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.216,  a  notice  of 
withdrawal  of  its  Application  for 
Transmission  Order  submitted  in  the 
above-referenced  docket  on  December  1. 
2000.  and  for  which  a  Notice  of  Filing 
was  issued  by  the  Commission  on 
December  6,  2000.  The  concurrence  of 
San  Diego  Gas  &  Electric  Company 
concerning  the  notice  of  withdrawal  is 
attached. 

The  ISO  states  that  this  filing  has  been 
served  upon  SDG&E,  the  Public  Utilities 
Commission  of  the  State  of  California, 
and  the  California  Electricity  Ch'ersight 
Board. 

Comment  date:  Ianuar>'  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Cinergy  Services,  Inc. 

IDuckfl  .\()   EK01-UJ2-001! 

Take  notice  that  on  December  6.  2000, 
Cinergy  Services  Inc..  on  behalf  of 
Cincinnati  Gas  &  Electric  Company  and 
its  public  utility  subsidiaries  and  PSI 
Energy  Inc.  (collectively  Cinergy), 
tendered  for  filing  their  compliance 
filing  in  the  above-captioned  docket. 

This  filing  has  been  served  on  all 
parties  on  the  official  service  list  in  this 
proceeding. 

Comment  date:  December  27.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duke  Energy  Oakland,  LLC 

!D<icki't\ii   KK01-27()-OO]i 

Take  notice  that  on  December  8.  2000, 
Duke  Energy  Oakland,  LLC  tendered  for 
filing  an  errata  containing  substitute 
revised  tariff  sheets  in  the  above- 
referenced  docket  to  correct  schedules 
to  its  Must-Run  Schedule. 

Comment  date:  December  29.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  West  Georgia  Generating  Company, 
L.L.C. 

(Docket  No.  ER!t7-lH8f>-OOH| 

Take  notice  that  on  December  8.  2000. 
West  Georgia  (Generating  Company. 
LLC.  (West  Georgia),  tendered  for  filing 
an  updated  market  power  analysis  in 
compliance  with  the  Commission's 
order  issued  in  this  Docket  on  May  29. 
1997. 

Comment  date:  December  29.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Midwest  Electric  Power,  Inc. 

lD(i.  ket  No   KKOO-i.t.'ii-OOll 

Take  notice  that  on  December  6.  2000. 
Midwest  Electric  Power,  Inc.  (MEP) 
tendered  for  filing  a  Power  Supply 
Agr(?ement  dated  July  19.  2000  between 
MEP  as  Seller  and  Ameren  Energy 
Marketing  Company  (Marketing  Co.), 
lUinova  Generating  C-ompany  (lllinova). 
and  LCi&E  Energy  Marketing  (LGE)  as 
Purchasing  Parties  (the  Agreement). 
MEP  stales  that  the  Power  Supply 
Agreement  is  identical  to  a  Power 
Supply  Agreement  previously  submitted 
on  August  2.  2000.  except  that 
designations  conforming  to  Order  No. 
614  have  been  added. 

Comment  date:  December  27.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Koch  Energy  Trading,  Inc. 

(Do(  kt-t  Nil   KK').5-2  18-022] 

Take  notice  that  on  December  6,  2000, 
Koch  Energy  Trading.  Inc.  (KET) 
tendered  for  filing  a  notice  of  change  in 


status,  informing  the  Commission  that 
Entergy  Corporation,  which  intends  to 
form  a  partnership  with  KET's  parent, 
has  announced  an  agreement  to  merge 
with  FPL  Group,  Inc.  KET  also  filed  a 
revised  code  of  conduct  in  accordance 
with  the  Conunission's  policies 
regarding  transactions  between  power 
marketers  and  their  public  utility 
affiliates. 

Comment  date:  December  27,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pacific  Gas  and  Electric  Company 

(Docket  Nos.  ER99-4323-000  and  ER99- 
4323-0011 

Take  notice  that  on  December  7,  2000. 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  wholesale 
transmission  refund  report  in 
compliance  with  an  Order  of  the  Federal 
Energy  Regulatory  Commission,  Docket 
Nos.  ER99-^323-b00  and  ER99-4323- 
001,  dated  September  15,  2000, 

Copies  of  this  filing  have  been  served 
upon  the  California  Independent  System 
Operator  Corporation,  California 
Independent  System  Operator-registered 
Scheduling  Coordinators,  Southern 
California  Edison  Company,  Sam  Diego 
Gas  and  Electric  Company,  and  the 
California  Public  Utilities  Commission. 

Comment  date:  December  28.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Commonwealth  Edison  Company 

(Docket  No.  ER0O-3668-O0l( 

Take  notice  that  on  December  8.  2000, 
Commonwealth  Edison  Company 
tendered  for  filing  a  revised  unexecuted 
Interconnection  Agreement  with 
University  Park,  LLC,  and  related 
supporting  materials  in  compliance 
with  the  Commission's  Order  of 
November  8.  2000  in  this  docket. 

Comment  date:  December  29.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  LSP  Energy  Limited  Partnership, 
LSP-Nelson  Energy.  LLC,  LSP-Kendall 
Energy.  LLC 

[Docket  Nos.  EROl-609-000.  ER98-2259- 
001.  EROO-2448-001,  ER99-2602-001) 

Take  notice  that  on  December  8.  2000. 
LSP  Energy  Limited  Partnership,  LSP- 
Nelson  Energy,  LLC,  and  LSP-Kendall 
Energy,  LLC  (together,  the  LSP  Project 
Companies),  tendered  for  filing  a 
Notification  of  Chemge  in  Status  and 
Application  for  Acceptance  of  Pro 
Forma  Revised  FERC  electric  tariffs  and 
related  Codes  of  Conduct,  in  which  the 
LSP  Project  Companies  provide  notice 
of  their  anticipated  affiliation  with 
electric  utilities  having  franchised 
service  territories,  pursuant  to  a  pending 
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sale  to  NRG  Energy,  Inc.  and  NRG 
Granite  Acquisition,  LLC  of  partnership 
interests  that  indirectly  own  the  LSP 
Project  Companies.  As  a  result  of  this 
anticipated  affiliation  with  such  electric 
utilities  following  the  closing  of  the 
pending  sale  of  applicable  partnership 
interests,  the  LSP  Project  Companies  are 
submitting  for  filing  pro  forma  revised 
electric  tariffs  and  related  Codes  of 
Conduct. 

Comment  date:  December  29,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Exelon  Generation  Company,  L.L.C. 

[Docket  No.  EROO-3251-002] 

Take  notice  that  on  December  8,  2000, 
PECO  Energy  Company,  on  behalf  of 
Exelon  Generation  Company,  L.L.C., 
tendered  for  filing  revised  service 
agreements  in  accordance  with  the 
Commission's  order  in  Exelon 
Generation  Company,  L.L.C,  et  al.,  93 
FERC  1161,140  (2000). 

Comment  date:  December  29.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C, 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boei^ers, 

Secretary. 

[PR  Doc.  00-32341  Filed  12-19-00;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01-43-O00,  et  al.] 

Enron  North  America  Corp.,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  13.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Enron  North  America  Corp., 
Allegheny  Energy  Supply  Company. 
LLC,  Des  Plaines  Green  Land 
Development,  L.L.C,  Gleason  Power  I, 
L.L.C.  and  West  Fork  Land 
Development  Company,  L.L.C 

(Docket  No.  EC01-43-000( 

Take  notice  that  on  December  7.  2000. 
Enron  North  America  Corp.  (ENA), 
Allegheny  Energy  Supply  Company. 
LLC  (AE  Supply).  Des  Plaines  Green 
Land  Development.  L.L.C.  (Des  Plaines). 
Gleason  Power  I,  L.L.C.  (Gleason)  and 
West  Fork  Land  Development  Company, 
L.L.C.  (West  Fork)  filed  a  joint 
application  under  Section  203  of  the 
Federal  Power  Act  for  the  disposition  of 
jurisdictional  facilities.  Under  the 
proposed  transaction.  ENA  will  sell  100 
percent  of  its  equity  ownership  interests 
in  its  wholly-owned  subsidiaries  Des 
Plaines,  Gleason  and  West  Fork  to  AE 
Supply.  Des  Plaines.  Gleason  and  West 
Fork  are  generation-owning  public 
utilities  with  market-based  rate 
schedules  on  file  with  the  Commission. 

Comment  date:  January'  5,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-586-OOOl 

Take  notice  that  on  December  5,  2000. 
Cinergy  Services,  Inc.  (Cinergy)  and 
Montaup  Electric  Company  filed  a 
Notice  of  Cancellation  of  Service 
Agreement  No.  44.  under  Cinergy 
Operating  Companies,  Cost-Based 
Power  Sales  Tariff— CB,  FERC  Electric 
Tariff  Original  Volume  No.  6. 

Cinergy  requests  an  effective  date  of 
October  13,  2000. 

Comment  date:  December  26,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  American  Transmission  Company 
LLC 

[Docket  No.  ER01-610-000] 

Take  notice  that  on  December  7,  2000, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a 
Distribution-Transmission  Agreement 


between  ATCLLC  and  Wisconsin  Public 
Service  Corporation. 

ATCLLC  requests  an  effective  date  of 
January  1 .  2001 . 

Comment  date:  December  28.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Entergy  Services,  Inc. 

[Docket  No.  ERO 1-611-0001 

Take  notice  that  on  December  7.  2000. 
Entergy  Services.  Inc..  on  behalf  of 
Entergy'  Arkansas.  Inc.,  tendered  for 
filing  the  Seventh  Amendment  to  the 
Power  Coordination.  Interchange  and 
Transmission  Service  Agreement 
between  Entergy  Arkansas,  Inc.  and  the 
City  of  Conway'  dated  October  12.  2000. 
The  Seventh  Amendment  modifies 
Exhibit  A  to  Appendix  A  of  Rate 
Schedule  No.  98  by  establishing  a  new 
point  of  delivery'. 

Comment  date:  December  28.  2000,  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Allegheny  Energy  Service 
Corporation  on  Behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  ER01-612-O00] 

Take  notice  that  on  December  7.  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply)  filed  Service  Agreement  No. 
103  to  add  one  (1)  new  Customer  to  the 
Market  Rate  Tariff  under  which 
Allegheny  Energy  Supply  offers 
generation  services. 

Allegheny  Energy  Supply  proposes  to 
make  service  available  as  of  November 
13,  2000  to  Borough  of  Park  Ridge. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Ser\'ice  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  December  28.  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6,  Allegheny  Energy  Service 
Corporation,  on  Behalf  of  Allegheny 
Energy  Supply  Company  LLC 

[Docket  No.  EROl-61 3-000) 

Take  notice  that  on  December  7.  2000. 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company.  LLC  (Allegheny  Energy 
Supply  Company)  filed  First  Revised 
Service  Agreement  No.  80  to  complete 
the  filing  requirement  for  one  (1)  new 
Customer  of  the  Market  Rate  Tariff 
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under  which  Allegheny  Energy  Supply 
offers  generation  services. 

Allegheny  Energy  Supply  maintains 
the  effective  date  uf  Service  Agreement 
No.  80  of  December  8.  1999  for  service 
to  Reliant  Energy  Services,  Inc 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Marv'land  Public  Service  C>)mmission. 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Commpnt  date:  December  28.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Allegheny  Energy  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  the  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

iDocket  No.  EROl-fi  14-000] 

Take  notice  that  on  December  7.  2000, 
Allegheny  Energy  Ser\'ice  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Ser\-ice  Agreement  No.  73  to  add  one  (1) 
new  Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Power  offers 
generation  services 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  December  1 .  2000  to 
PG&E  Energy  Trading — Power.  LP. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  December  28,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EROl-61 5-0001 

Take  notice  that  on  December  7.  2000, 
Public  Sen'ice  Company  of  New  Me.xic() 
(PNM)  tendered  for  filing,  pursuant  to 
section  205  of  the  Federal  Power  Act.  16 
U.S.C.  §824d  (1994),  proposed  revisions 
to  its  FERC  Electric  Tariff.  Original 
Volume  No.  3.  PNM  also  submits  a 
Statement  of  Policy  and  Code  of 
Conduct  to  govern  the  relationship 
between  PNM  and  wholesale  power 
marketing  affiliates,  and  notifies  the 
Commission  of  a  change  in  status 


relating  to  PNM's  authorization  to  sell 
power  at  market-based  rates. 

Comment  date:  December  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Arizona  Public  Service  Company 

IDocket  No.  EK01-t)lf)-()(J0| 

Take  notice  that  on  December  7.  2000, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  Ser\ice  Agreements 
to  provide  Long-Term  Firm  Point-to- 
Point  Transmission  Service  to  Idaho 
Power  Company  dba  IDACORP  Energv- 
under  .APS'  Open  Access  Transmission 
Tariff 

A  copy  of  this  filing  has  been  served 
on  Idaho  Power  Company  dba  IDACORP 
Energy,  and  the  Arizona  Corporation 
(Commission. 

Comment  date:  December  28.  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  UGI  Utilities.  Inc. 

[Docket  No.  ERO 1-6 17-000) 

Take  notice  that  on  December  7,  2000, 
UGI  Utilities,  Inc.  tendered  for  filing  an 
Interconnection  .Agreement  with 
Allegheny  Energy  Supply  Company, 
L.L.C,  designated  as  Service  Agreement 
No.  535  under  P[M  Interconnection 
L.L.C.  "s  FERC  Electric  Tariff  Third 
Revised  Volume  .No.  1. 

UGI  Utilities,  Inc.  requests  an 
effective  date  of  November  10,  2000. 

Comment  date:  December  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Services,  Inc. 

IDocket  No.  EROl-618-OOOl 

Take  notice  that  on  December  7,  2000, 
Cinergy  .Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Market-Based 
Service  Agreement  under  Cinergy's 
Market-Based  Power  Sales  Standard 
Tariff-MB  (the  Tariff)  entered  into 
between  Cinergy  and  Wis-consin  Public 
Service  Corporation  (WTSC). 

Cinergy  and  WPSC  are  requesting  an 
effective  date  of  November  13,  2000. 

Comment  date:  December  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ERO 1-6 19-000] 

Take  notice  that  on  December  7,  2000, 
the  California  Independent  System 
Operator  Corporation  tendered  for  filing 
an  Amendment  to  Schedule  1  of  the 
Participating  Generator  Agreement 
between  the  ISO  and  Sierra  Pacific 
Industries  (Sierra  Pacific)  for  acceptance 
bv  the  Commission. 


The  ISO  states  that  this  filing  has  been 
served  on  Sierra  Pacific  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  October  9,  2000. 

Comment  date:  December  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  EROl-620-OOOl 

Take  notice  that  on  December  7.  2000. 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  an  executed  service 
agreement  with  Split  Rock  Energy  LLC 
under  its  Market-Based  Rate  Tariff, 
FERC  Electric  Tariff  Volume  No.  10. 

Comment  date:  December  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Detroit  Edison  Company 

IDocket  No.  EROl-621-OOOl 

Take  notice  that  on  December  7,  2000, 
The  Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  Service 
Agreements  (Service  Agreements)  for 
Short-term  Firm  and  Non-Firm  Point-to- 
Point  Transmission  Service  under  the 
Joint  Open  Access  Transmission  Tariff 
of  Consumers  Energy  Company  and 
Detroit  Edison,  FERC  Electric  Tariff  No. 
1 .  These  Service  Agreements  are 
between  Detroit  Edison  and  H.  Q. 
Energy  Service  (US),  Inc.,  dated  as  of 
November  20,  2000.  The  parties  have 
not  engaged  in  any  transactions  under 
tlie  Service  Agreements  prior  to  thirty 
days  to  this  filing. 

Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
rate  schedules  as  of  December  20,  2000. 

Comment  date:  December  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Detroit  Edison  Company 

[Docket  No.  ER01-622-000] 

Take  notice  that  on  December  7.  2000, 
The  Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  a  Service 
Agreement  (Service  Agreement)  for 
Network  Integration  Transmission 
Service  under  the  Joint  Open  Access 
Transmission  Tariff  of  Consumers 
Energv  Company  and  Detroit  Edison, 
FERC'Electric  Tariff  No.  1.  The  Service 
Agreement  is  between  Detroit  Edison 
and  Nordic  Marketing,  L.L.C,  dated  as 
of  November  7,  2000.  The  parties  have 
not  engaged  in  any  transactions  under 
the  Service  Agreement  prior  to  thirty 
days  to  this  filing. 
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Detroit  Edison  requests  that  the 
Service  Agreement  be  made  effective  as 
rate  schedules  as  of  December  8,  2000. 

Comment  date:  December  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Des  Plaines  Green  Land 
Development,  L.L.C.,  Gleason  Power  I, 
L.L.C.,  and  West  Fork  Land 
Development  Company,  L.L.C. 

IDocket  No.  EROl-623-000,  EROl-624-000, 
and  EROl-625-000] 

Take  notice  that  on  December  7,  2000, 
Des  Plaines  Green  Land  Development, 
L.L.C.  (Des  Plaines),  Gleason  Power  I, 
L.L.C.  (Gleason),  and  West  Fork  Land 
Development  Company,  L.L.C.  (West 
Fork)  filed  a  Notification  of  Change  in 
Status  and  Petition  for  Acceptance  of 
Pro  Forma  Revised  Rate  Schedules  in 
anticipation  of  Enron  North  America 
Corp.'s  sale  of  its  equity  ownership 
interests  in  Des  Plaines,  Gleason  and 
West  Fork  to  Allegheny  Energy  Supply 
Company,  LLC,  all  as  more  fuUy 
described  in  the  Application. 

Comment  date:  December  28,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-626-OOOl 

Take  notice  that  on  December  8,  2000, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
executed  Interconnection  and  Operation 
Agreement  between  Indiana  Michigan 
Power  Company  and  Duke  Energy 
Berrien,  LLC.  Tlie  agreement  is  pursuant 
to  the  AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Revised  Volume  No.  6,  effective  June  15, 
2000. 

AEP  requests  an  effective  date  of 
February  1,  2001. 

A  copy  of  the  filing  was  served  upon 
the  Indiana  UtiUty  Regulatory 
Commission  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  December  29,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Commonwealth  Edison  Company 

[Docket  No.  ER01-627-000] 

Take  notice  that  on  December  8, 2000, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  "form  of 
agreement  entitled  Ancillary  and  Other 
Control  Area  Services  Resources 
Purchase  Agreement  (hereafter 
Agreement)  between  ComEd  and  to  be 


named  company,  described  in  the 
Agreement  as  "Genco,  Inc.".  Exelon 
Corporation,  the  recently  formed 
holding  company  which  owns  the 
ComEd  system,  intends  to  establish 
Genco,  Inc.,  as  a  subsidiary  which  will 
own  all  of  the  generating  aissets  of  the 
Exelon  system.  This  will  include  the 
assets  which  ComEd  currently  holds  in 
Northern  Illinois  and  from  which 
ComEd  currently  obtains  the  generation 
related  support  necessary  to  provide 
ancillary  services  imder  its  Open  Access 
Transmission  Tariff  (OATT).  The 
Agreement  specifies  the  terms  on  which 
ComEd  will  receive  and  purchase,  and 
Genco,  Inc.  vsdll  deliver  and  sell,  the 
generating  resources  necessary  to  meet 
ComEd's  obligation  to  supply  energy 
imbalance  and  other  ancillary  service 
under  its  OATT,  and  other  control  area 
services  and  imbalance  service  to 
generators  imder  specific 
interconnection  agreements  with 
various  generators. 

ComEd  requests  an  effective  date  as  of 
the  actual  date  that  its  generating  assets 
are  transferred  to  Genco,  Inc.,  currently 
anticipated  to  be  on  or  about  January  1 , 
2001.  Accordingly,  ComEd  seeks  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  upon 
ComEd's  jurisdictional  customers  and 
interested  state  commissions. 

Comment  date:  December  29,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  American  Transmission  Systems, 
Inc.  and  Ohio  Edison  Company,  and  the 
Cleveland  Electric  Illuminating 
Company,  and  the  Toledo  Edison 
Company 

[Docket  No.  EROl-629-OOOl 

Take  notice  that  on  December  8,  2000, 
American  Transmission  Systems,  Inc.. 
tendered  for  filing  on  behalf  of  itself  and 
Ohio  Edison  Company,  The  Cleveland 
Electric  lUimiinating  Company,  and  The 
Toledo  Edison  Company,  Service 
Agreements  for  Network  Integration 
Service  and  Operating  Agreements  for 
the  Network  Integration  Transmission 
Service  imder  the  Ohio  Retail  Electric 
Program  with  Strategic  Energy,  L.L.C. 
and  Allegheny  Energy  Supply,  LLC 
piu^uant  to  the  American  Transmission 
Systems,  Inc,  Open  Access  Tariff.  These 
agreements  will  enable  the  parties  to 
obtain  Network  Integration  Service 
under  the  Ohio  Retail  Electric  Program 
in  accordance  with  the  terms  of  the 
Tariff. 

The  proposed  effective  date  imder 
these  agreements  is  January  1,  2001. 


Comment  date:  December  29,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Arizona  Public  Service  Company 

[Docket  No.  EROl-630-OOOl 

Take  notice  that  on  December  8,  2000, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  Service  Agreement  to 
provide  Long-Term  Firm  Point-to-Point 
Transmission  Service  to  Public  Service 
Company  of  New  Mexico,  Wholesale 
Power  Marketing  under  APS'  Open 
Access  transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Company  of  New 
Mexico,  Wholesale  Power  Marketing 
and  the  Arizona  Corporation 
Commission. 

Comment  date:  December  29,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Arizona  Public  Service  Company 

IDocket  No.  EROl-631-OOOl 

Take  notice  that  on  December  8,  2000, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  umbrella  Service 
Agreements  to  provide  Short-term  Firm 
and  Non-Firm  Point-to-Point 
Transmission  Service  to  Legacy  Energy- 
Group,  LLC  under  APS'  Open  Access 
Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  Legacy  Energy  Group,  LLC  and  the 
Arizona  Corporation  Commission. 

Comment  date:  December  29,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Commonwealth  Edison  Company 

[Docket  No.  ER01-€28-000] 

Take  notice  that  on  December  8.  2000, 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.  (collectively  ComEd)  filed 
to  amend  Schedules  4,  4 A  and  4G  to 
ComEd's  Open  Access  Transmission 
Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
January  1,  2001. 

Copies  of  the  filing  were  served  upon 
ComEd's  jurisdictional  customers  and 
interested  state  commissions. 

Comment  date:  December  29,  2000,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
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and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conimission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boer]^ers, 

Secretan,' 

|FR  Doc.  00-12384  Filed  12-19-00;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -35-000] 

Southern  Natural  Gas  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Holy  Trinity  Looping  Project 
and  Request  for  Comments  on 
Environmental  Issues 

December  14.  2000. 

The  staff  of  the  Federal  Energy 
Regulator^'  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Holy  Trinity  Looping  Project 
mvolving  construction  and  operation  nf 
facilities  by  .Southern  Natural  Cas 
Company  (Southern)  in  Russell  Countv. 
.Mabama  and  Stewart  (lountv.  Georgia. ' 
These  facilities  would  consist  of  7  miles 
of  16-inch-diameter  pipeline  looping. 
No  new  aboveground  facilities  would  be 
built.  This  EA  will  be  used  bv  the 
(Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  convevs 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 


to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  ICnow?"  was  attached  to  the  project 
notice  .Southern  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 

Summary  of  the  Proposed  Project 

Southern  wants  to  expand  its 
transmission  system's  capacity  to 
transport  natural  gas  by  constructing  7 
miles  of  16-inch-diameter  looping 
alongside  the  right-of-way  (ROW)  of  its 
existing  16-inch  diameter  pipeline.  The 
required  ROW  width  would  include  50 
feet  of  existing  ROW  and  .35  feet  of 
additional  temporary'  ROW  for  a  total 
constniction  ROW  width  of  85  feet.  The 
total  after-construction  ROW  width 
would  be  70  feet.  Temporarv'  25-foot  bv 
100-foot  workspaces  would  be  required 
at  wetland,  directional  drills  of 
waterbodies.  and  turnaround  areas.  A 
3.87-acre  temporary  warehouse/pipe 
storage  yard  (Warehouse  1)  located 
about  3  miles  south  of  the  proposed 
pipeline  on  the  outskirts  of  Omaha. 
Georgia  at  CCounty  Roads  34  and  39 
would  be  requirtKl.  Another  3.06-acre 
temporar\'  warehouse/pipe  storage  yard 
(Warehouse  2)  at  milepost  34.0  would 
be  required.  The  Chattahoochee  River  at 
milepost  29.67.  a  tributary/wetland 
associated  with  Hannahatchee  Creek  at 
milepost  33.6.  and  Hannahatchee  Creek 
at  milepost  34.6  would  all  be 
directionally  drilled.  Approximatelv  10 
access  roads  would  be  required  and 
some  of  them  would  be  widened. 

The  locations  of  the  project  facilities, 
warehouse/pipe  storage  yards,  and 
access  roads  are  shown  in  appendix  1. 
figures  1  and  2  - 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  the  use  of  85  acres  of 
land.  This  includes  43  acres  of 
previously  disturbed  existing  ROW.  25 
acres  of  previously  undisturbed 


Southern  s  application  was  Rled  with  the 
Cummission  lincler  section  7  of  the  Natural  Gas  Act 
and  part  157  of  the  Commission's  regulations. 


-The  rtppendices  refiTt-m  .-d  in  this  notice  are  not 
being  printed  in  the  Federal  Re^ster  Oipies  are 
available  on  the  (.ninmissmii  s  website  at  the 
KIM.S'   link  or  fnnii  the  (.nnimission's  Public 
Kefereiue  jnd  Files  Miiinlenance  Branch,  888  First 
Street.  NE,.  Washiiit;t(in,  IX:  204Jb.  iir  call  (2021 
20ft-i:)71   For  iiistructioiis  on  connet.ting  to  RIMS 
refer  page  5  of  this  notice.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  notice  in  the 
mail 


temporary  ROW,  and  17  acres  of 
previously  undisturbed  permanent 
ROW. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  '  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  'scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 


geology  and  soils 
water  resources, 
fisheries,  and  wet- 
Idiuis 

vegetation  and 
wildlife 


•  land  use. 

•  cultural  resources. 


public  safety. 


We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 


'    VVe  ",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Southern.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Construction  within  300  feet  of  the 
Blessed  Trinity  Mission  and  nearby 
sewage  treatment  pond. 

•  Construction  for  approximately  1 
mile  across  the  Chattahoochee  River 
floodplain  and  for  approximately  1  mile 
across  the  Hannahatchee  Creek 
floodplain. 

•  Use  of  a  3.87-acre  temporary 
warehouse/pipe  storage  yard 
(Warehouse  1)  located  on  the  outskirts 
of  Omaha,  Georgia,  at  County  Roads  34 
and  39,  and  use  of  a  3.06-acre  temporary 
warehouse/pipe  storage  yard 
(Warehouse  2)  at  milepost  34.0  in 
Stewart  County,  Georgia. 

•  The  widening  of  10  logging  roads 
up  to  25  feet  wide  for  use  as  temporary' 
access  roads. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  St.,  NE., 
Room  lA.  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  2. 

•  Reference  Docket  No.  CPOl-035- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  January  16,  2001. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a}(l}(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed. us/efU doorbell. htm  under 
the  hnk  to  the  User's  Guide.  Before  you 
can  file  conmients  you  will  need  to 
create  an  account  which  can  be  created 


by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
•other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-0004  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS  " 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS.  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474, 

David  P.  Boergers. 

Secretary. 

(FR  Doc.  00-32385  Filed  12-19-00;  8:00  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulator)'  Commission. 
FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  12/11/2000.  65  FR 
77365. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  December  13.  2000.  10  am 
CHANGE  IN  THE  MEETING:  The  following 
Docket  Nos.  and  Company  have  been 
added  to  Item  CAE-2  on  the  December 
13,  2000  Commission  meeting. 

Item  So..  Docket  So.  and  Companv 

t:.^E-2     EROO-2998-001.  fc:R00-2999-U01. 
EROO- .3000-001  and  ER00-:?001-t)01 
Southern  Compan)  .Ser\i(t>s.  Im  . 

David  P.  Boergers, 

Secretary . 

|FR  Doc.  00-32433  Filed  12-l.i-OO;  4:57  pm] 

BILUNG  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00691 ;  FRL-675^3] 

Application  and  Summary  Report  for 
an  Emergency  Exemption  for 
Pesticides;  Renewal  of  Pesticide 
Information  Collection  Activities  and 
Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  Information  Collecti' 
Request  (ICR)  is  a  renewal  of  an  exi       ig 
ICR  that  is  currently  approved  by  ti   • 
Office  of  Management  and  Budget 
(OMB)  and  is  due  to  expire  September 
30,  2001.  This  data  collection  program 
is  designed  to  provide  EPA  with 
necessary  data  to  evaluate  an 
application  for  a  permit  for  the 
temporary'  shipment  and  use  of  a 
pesticide  product  for  an  unregistered 
use  to  mitigate  an  emergency  situation, 
and  to  evaluate  the  effectiveness  of  that 
product  in  allaying  the  emergency. 
Requests  for  Section  18  emergency 
exemptions,  thus  submission  of  the 
application,  are  at  the  discretion  of  a 
State,  U.S.  Territon.'.  or  Federal  agency. 
Should  one  of  these  entities  apply  for 
the  emergency,  then  the  information 
and  data  herein  are  requested  by  EPA. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-00691 . 
must  be  received  on  or  before  February 
20.2001. 
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ADDRESSES:  Comments  may  be 

submitted  by  mail,  electronically,  nr  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  L'nit  111.  of  the 
SUPPLEMENTARY  INFORMATION  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identif\'  docket  control  number 
OPP-00691  in  the  subject  line  on  the 
first  page  of  your  response 


TOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Nancy  Vogel.  Field  and  External 
.\ffairs  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW  .  Washington.  DC  20460; 
telephone  number.  (709)  305-6475;  fax 
number:  (703)  305-5884;  e-mail  address: 
vogel.  nanry@epa.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  Federal,  U.S. 
Territory',  or  State  agency  responsible 
for  the  regulation  of  pesticides. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Category 


Regulation  of  agncultural  marketing  and  commodities 


NAICS  code 


SIC  code 


Examples  of  potentially  affected  entities 


92614 


9641 


Federal  and  State  (including  tribal)  agencies  re- 
sponsible for  regulating  pesticides 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likelv  to  he 
affected  by  this  action  Other  tvpes  of 
entities  not  listed  in  this  table  ciould 
also  be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  code  and  the  Standard 
Industrial  Classification  (SIC)  code  are 
provided  to  assist  you  and  others  in 
determining  whetber  or  not  this  action 
might  apply  to  certain  entities.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://w,v\v. epa.gov/  On 
the  Home  Page  select   "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry'  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  \'ou  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.go\/fedrgstr/. 

B.  Fax-on-Dcmand 

Using  a  faxphone  call  (202)  401-0527 
and  select  item  6085  for  a  copy  of  the 
ICR. 

C.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPP-00691   The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 


other  information  related  to  this  action, 
including  any  information  claimed  as 
("onfidential  Business  Information  (CBI). 
This  official  record  includes  tbe 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public,  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119.  Crystal  Mall  #2.  1921  lefferson 
Davis  Hwy.,  Arlington.  VA.  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

III.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  vou  identify'  docket 
control  number  OPP-0069i  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to; 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
vour  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C:).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119.  Crystal 
Mall  #2.  1921  lefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 


8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  Tbe 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  and/or  data 
electronically  by  e-mail  to:  opp- 
docket@epa.gov.  or  you  can  submit  a 
computer  disk  as  described  in  Units 
III.A.l.  and  III. A. 2.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Avoid  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  submissions  will 
be  accepted  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPP-00691. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository- 
Li  braries. 

B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI,  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


C.  What  Should  I  Consider  When  I 
Prepare  My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  and  administrative  record 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  (PRA), 
EPA  specifically  solicits  comments  and 
information  to  enable  it  to: 

1 .  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

rv.  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Application  and  Summary 
Report  for  An  Emergency  Exemption  for 
Pesticides;  Renewal  of  Pesticide 
Information  Collection  Activities  and 
Request  for  Comments. 


ICR  numbers:  EPA  ICR  No.  0596.07, 
OMB  No.  2070-0032. 

ICR  status:  This  ICR  is  a  renewal  of 
an  existing  ICR  that  is  currently 
approved  by  OMB  and  is  due  to  expire 
September  30,  2001. 

Abstract:  This  data  collection  program 
is  designed  to  provide  EPA  with 
necessary  data  to  evaluate  an 
application  for  a  permit  for  the 
temporary  shipment  and  use  of  a 
pesticide  product  for  an  imregistered 
use  to  mitigate  an  emergency  situation, 
and  to  evaluate  the  effectiveness  of  that 
product  in  allaying  the  emergency. 
Requests  for  Section  18  emergency 
exemptions,  thus  submission  of  the 
application,  are  at  the  discretion  of  a 
State.  U.S.  Territory,  or  Federal  agency. 
Should  one  of  these  entities  apply  for 
the  emergency,  then  the  information 
and  data  herein  are  requested  bv  the 
EPA. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  aimual  public  burden  for  collection 
of  information  associated  with  the  rule 
is  estimated  to  average  99  hours  per 
application,  including  time  for  reading 
the  regulations,  processing,  compiling 
and  reviewing  the  requested  data, 
generating  application  correspondence 
or  summary  reports,  and  storing,  filing, 
and  maintaining  the  data.  The  following 
is  a  summary  of  the  estimates  taken 
from  the  ICR: 

Respondents/affected  entities:  600. 

Estimated  total  number  of  potential 
respondents:  600. 

Frequency  of  response:  As  needed. 

Estimated  total/average  number  of 
responses  for  each  respondent:  5-10 
aimually. 


Estimated  total  annual  burden  hours: 
59.400. 

Estimated  total  annual  burden  costs: 
$2,980,800. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

The  total  burden  associated  with  this 
ICR  has  increased  15,934  hours,  from 
43,466  hours  in  the  previous  ICR  to 
59,400  hours  for  this  ICR.  This  change 
reflects  several  adjustments  to  tbe  ICR 
calculations  which  are  described  in 
detail  in  the  ICR. 

Vn.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  tbe  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  tbe  approval 
process,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  December  14,  2000. 

Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-fRL-6919-6] 

2060-ZA10 

Regulatory  Finding  on  the  Emissions 
of  Hazardous  Air  Pollutants  From 
Electric  Utility  Steam  Generating  Units 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  regulatory  finding. 

SUMMARY:  This  notice  presents  EPA's 
finding  required  by  section  112(n)(l)(A) 
of  the  Clean  Air  Act  (CAA)  as  to 
whether  regulation  of  emissions  of 
hazardous  air  pollutants  (HAP)  from 
fossil  fuel-fired  electric  utility  steam 
generating  units  (as  defined  in  section 
112(a)(8)  of  the  CAA)  is  appropriate  and 
necessary.  This  finding  is  based  on  the 
results  of  EPA's  February  1998  "Study 
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of  Hazardous  Air  Pollutant  Emissions 
from  Electric  Utility  Steam  Generating 
Units — Final  Report  to  Congress'  (utility 
RTC).  and  on  information  obtained 
subsequent  to  the  utility  RTC 
concerning  HAP  emissions  to  the 
atmosphere  from  electric  utility  steam 
generating  units  In  the  utility  RTC.  the 
EPA  indicated  that  coal-  and  oil-fired 
electric  utility  steam  generating  units 
are  significant  emitters  of  HAP. 
including  mercury  which  is  emitted 
from  coal-fired  units,  and  which  EPA 
identified  as  the  HAP  of  greatest 
concern  to  public  health  from  the 
industrv    Based  on  the  available 
informatitin.  the  Administrator  finds 
that  regulation  of  HAP  emissions  from 
coal-  and  oil-fired  electric  utility  steam 
generating  units  under  section  112  of 
the  CAA  IS  appropriate  and  necessary 
.■\s  a  result,  this  notice  adds  coal-and 
oil-fired  electric  utility  steam  generating 
units  to  the  list  of  source  categories 
under  section  1 12(c)  of  the  CAA  Also 
in  the  utility  RTC,  the  EPA  indicated 
that  the  impacts  due  to  HAP  emissions 
from  natural  gas-fired  electric  utility 
steam  generating  units  were  negligible 
based  on  the  results  of  the  study  The 
.■\dministrator  finds  that  regulation  of 
HAP  emissions  from  natural  gas-fired 
electric  utility  steam  generating  units  is 
not  appropriate  or  necessary  The  EP,\ 
does  not  believe  that  the  definition  of 
electnc  utility  steam  generating  unit 
found  in  section  112(a)(8)  of  the  CAA 
encompasses  stationary'  f(mibustion 
turbines  Therefore,  the  finding 
concerning  natural-gas  fired  electric, 
utility  steam  generating  units  does  not 
apply  fi)  stationary  combustion  turbines. 
ADDRESSES:  Docket  No.  A-92-55. 
containing  information  used  in 
development  of  this  notice,  is  available 
for  public  inspection  and  copying 
between  8:00  am  and  5:30  p  m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  is  located  in  EPAs 
Air  and  Radiation  Docket  and 
Information  ('enter.  Waterside  Mall. 
Room  M-1500.  401  M  Street.  SW, 
Washington.  DC  20460.  or  by  calling 
(202)  260-7548.  .\  reasonable  fee  may 
be  charged  for  copying  doc:ket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
William  Maxwell.  Emission  Standards 
Division  (MD-13).  U.S.  EPA.  Research 
Triangle  Park.  North  Carolina  2771 1, 
telephone  number  (919)  541-5430. 
facsimile  number  (919)  541-5450. 
electronic  mail  address 
<maxwell.bill@epa.gov> 

SUPPLEMENTARY  INFORMATION:  DockH. 
The  docket  is  an  organized  file  of  all  the 
information  submitted  to  or  otherwise 
relied  upon  by  EPA  in  the  development 
of  this  regulatory  finding.  The  principal 


purpose  of  the  docket  is  to  allow 
interested  parties  to  identify,'  and  locate 
documents  that  serve  as  a  record  of  the 
process  engaged  in  by  EPA  which 
resulted  in  the  publication  of  today's 
finding. 

World  Wide  Web.  In  addition  to  being 
available  in  the  docket,  an  electronic 
copy  of  today's  nf)tice  will  be  posted  on 
the  Technology  Transfer  Network's 
(TTN)  policy  and  guidance  information 
page  <hUp:/ /www. epa.gov i'ttn/oarpg> 
under  'Recent  Actions."  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

I.  What  Is  the  Statutory  Authority  and 
Background  of  This  Finding? 

Todays  finding  is  issued  under  the 
authority  of  section  112(n)(l)(A)  and 
112(c)  of  the  CAA.  Section  112{n)(l)(A) 
requires  that,  after  considering  the 
results  of  the  study  mandated  by  the 
same  section  and  reported  in  the  utility 
RTC.  the  Administrator  determine 
whether  regulation  of  HAP  emissions 
from  elef:tric;  utility  steam  generating 
units  IS  appropriate  and  necessary.  "The 
study  was  initiated  following  enactment 
of  the  1990  Amendments  to  the  CAA. 
which  included  secticm  112(n)(l)(A). 
Data  were  gathered,  and  the  utility  RTC 
was  prepared.  Section  112(c)  provides 
that  the  Administrator  shall  list 
categories  of  sources  of  the  air 
pollutants  contained  in  the  section 
1 12(b)  list.  The  listing  of  source 
categories  under  section  1 12(c)  is  a 
dynamic  process.  (See  "Initial  List  of 
(Categories  of  sources  under  Section 
1 12(c)(  1 1  of  the  Clean  Air  Act 
Amendments  of  1990."  57  FR  31576.) 
Decisions  as  to  the  description  and 
scope  of  source  categories  listed  will  be 
perfected  during  the  course  of  the 
rulemaking  process  for  each  listed 
category  and  will  take  account  of 
improvements  in  available  information 
and  analysis  during  the  rulemaking.  A 
draft  utility  RTC  was  submitted  for 
scientific  peer  review  in  July  1995.  and. 
concurrently,  was  made  available  for 
public  review  (60  FR  35393).  A  public 
meeting  to  obtain  comments  from  the 
scientifii:  peer  review  panel  was  held  on 
I ulv  1 1-12,  1995  in  Research  Triangle 
Park,  North  Carolina.  In  addition,  a 
public  outreach  meeting  was  held  on 
July  13.  1995  in  Durham.  North 
Carolina,  at  which  time  the  public  was 
invited  to  present  oral  comments  on  its 
interpretation  of  the  "results  of  the 
study  "  The  utility  RTC  was  finalized  in 
February  1998  and  released  to  Congress 
and  the  public.  In  the  final  utility  RTC, 
the  EPA  stated  that,  for  the  utility 


industry,  mercury  from  coal-fired 
electric  utility  steam  generating  units 
was  the  HAP  of  greatest  concern  for 
public  health. 

To  further  inform  the  regulatory 
finding,  the  EPA  issued  an  information 
collection  request  under  the  authority  of 
section  114  of  the  CAA  to  all  coal-fired 
electric  utility  steam  generating  units 
requesting  coal  data  from  such  units  for 
calendar  year  1999,  Certain  units  were 
also  required  to  conduct  stack  tests  to 
evaluate  their  HAP  emissions.  In 
addition,  the  EPA  solicited  data  from 
the  public  through  a  February  29.  2000 
notice  (65  FR  10783).  Another  public 
meeting  was  held  on  June  13.  2000  in 
Chicago.  Illinois,  where  the  public  was 
invited  to  provide  EPA  with  their  views 
on  what  the  regulatory  finding  should 
be  (65  FR  18992). 

Further,  the  EPA  undertook  an 
evaluation  of  the  mercury  control 
performance  of  various  emission  control 
technologies  that  are  either  currently  in 
use  on  electric  utility  steam  generating 
units  for  pollutants  other  than  mercury 
or  that  could  be  applied  to  such  units 
for  mercury  control.  The  evaluation  was 
conducted  along  with  other  parties, 
including  the  Department  of  Energy 
(DOE), 

In  addition,  at  the  direction  of 
Congress,  the  EPA  funded  the  National 
Academy  of  Sciences  (NAS)  to  perform 
an  independent  evaluation  of  the 
available  data  related  to  the  health 
impacts  of  methylmercury  and  provide 
recommendations  for  EPA's  reference 
dose  (RfD — the  amount  of  a  chemical 
which,  when  ingested  daily  over  a 
lifetime,  is  anticipated  to  be  without 
adverse  health  effects  to  humans, 
including  sensitive  subpopulations). 
The  NAS  conducted  an  18-month  study 
of  the  available  data  on  the  health 
effects  of  methylmercury  and  provided 
EPA  a  report  of  its  findings  in  [uly  2000. 

II.  What  Has  EPA  Learned  From  the 
Utility  RTC  and  the  Subsequent  Data- 
Gathering  Activities? 

The  following  four  sections  present  a 
summary  of  the  information  and 
conclusions  presented  in  the  utility  RTC 
along  with  the  information  obtained 
subsequent  to  publishing  the  utility 
RTC, 

A.  Health  Hazard  Assessment 

The  EPA  evaluated  exposures, 
hazards,  and  risks  due  to  HAP 
emissions  from  coal-,  oil-,  and  natural 
gas-fired  electric  utility  steam 
generating  units.  Much  of  the 
assessment  focused  on  inhalation 
exposure.  However,  multipathway 
exposures  (e.g.,  inhalation  plus 
ingestion)  were  considered  for  six  HAP 


(mercury,  radionuclides,  arsenic, 
cadmium,  lead,  and  dioxins).  The 
assessment  for  radionuclides  was 
relatively  extensive  and  included 
multipathway  modeling  for  all  facilities 
identified  in  the  utility  RTC.  The 
analysis  for  mercury  was  primarily 
based  on  information  obtained  from 
EPA's  December  1997  "Mercury  Study 
Report  to  Congress*'  (mercury  RTC)  and 
included  a  multipathway  modeling 
assessment  of  mercury  from  four  model 
electric  utility  plants.  Screening  level 
multipathway  exposure  modeling 
analyses  were  also  conducted  for 
arsenic  and  dioxins.  For  the  other  two 
HAP  (cadmium  and  lead),  a  qualitative 
assessment  of  potential  concerns  for 
multipathway  exposure  was  presented; 
multipathway  modeling  was  not 
conducted  for  those  two  HAP.  The 
methods  and  results  of  the  analyses  are 
presented  in  the  utility  RTC. 

Based  on  the  assessment  of  hazards 
cmd  risks  due  to  emissions  of  HAP  from 
electric  utility  steam  generating  units, 
mercury  is  the  HAP  of  greatest  concern. 
Mercury  is  highly  toxic,  persistent,  and 
bioaccumulates  in  food  chains.  Mercury 
emitted  from  electric  utility  steam 
generating  units  (and  other  sources), 
primarily  in  the  elemental  or  divalent 
forms,  is  transported  through  the 
atmosphere  and  eventually  deposits 
onto  land  or  water  bodies  (with  the 
divalent  form  depositing  nearer  the 
source  than  the  elemental  form).  Once 
deposited,  the  chemical  form  of  mercuiry 
can  change  (through  a  methylation 
process)  into  methylmercury  which  is  a 
highly  toxic,  more  bioavailable,  form 
that  biomagnifies  in  the  aquatic  food 
chain  (e.g.,  fish).  Nearly  all  the  mercvuy 
that  accumulates  in  fish  is 
methylmercury.  Fish  consumption 
dominates  the  pathway  for  human  and 
wildlife  exposure  to  mercury.  As  of  July 
2000.  40  States  and  American  Samoa 
have  issued  fish  advisories  for  mercury. 
Thirteen  of  those  States  have  issued 
advisories  for  all  water  bodies  in  their 
State,  and  the  other  27  States  have 
issued  advisories  for  over  1,900  specific 
water  bodies. 

Because  the  developing  fetus  is  the 
most  sensitive  to  the  effects  of 
methylmerciuy,  the  greatest  concern  is 
the  consumption  of  mercury 
contaminated  fish  by  women  of 
childbearing  age.  Also  of  particular 
concern  are  subsistence  fish-eating 
populations  that  may  be  consvuning  fish 
from  contaminated  waterbodies.  The 
EPA  estimates  that  about  7  percent  of 
women  of  childbearing  age  (i.e., 
between  the  ages  of  15  and  44  years)  are 
exposed  to  methylmercury  at  levels 
exceeding  its  RfD  of  0.1  microgram  per 
kilogram  body  weight  per  day  {0.1  ug/ 


kg/day).  The  risk  following  exposures 
above  the  RfD  is  uncertain,  but  risk 
increases  with  increasing  exposure. 
About  1  percent  of  women  have 
methylmercury  exposures  3  to  4  times 
the  niethylmercury  RfD.  The  NAS,  in  its 
July  2000  report  "Toxicological  Effects 
of  Methylmercury."  affirmed  EPA's 
assessment  of  methylmercury  toxicity 
and  the  level  of  its  RfD. 

Most  of  the  mercury  currently 
entering  U.S.  water  bodies  and 
contaminating  fish  is  the  result  of  air 
emissions  which,  following  atmospheric 
transport,  deposit  onto  watersheds  or 
directly  to  water  bodies.  Wastewater 
discharges  also  contribute  to 
enviroimiental  loadings,  but  to  a  much 
lesser  degree  than  air  emissions.  Based 
on  modeling  conducted  for  the  mercury 
RTC,  the  EPA  estimates  that  roughly  60 
percent  of  the  total  mercury  deposited 
in  the  U.S.  comes  from  U.S. 
anthropogenic  air  emission  sources;  the 
percentage  is  estimated  to  be  even 
higher  in  certain  regions  (e.g.,  northeast 
U.S.).  The  remainder  of  the  mercury- 
deposited  from  the  air  comes  from 
natural  emission  sources,  reemissions  of 
historic  global  anthropogenic  mercury 
releases,  and  from  anthropogenic 
sources  outside  the  U.S.  In  the  mercury 
RTC,  the  EPA  concluded  that,  given  the 
total  mass  of  mercury  estimated  to  be 
emitted  from  all  anthropogenic  sources 
and  EPA's  modeling  of  the  atmospheric 
transport  of  emitted  mercury,  coal 
combustion  and  waste  incineration  most 
likely  bear  the  greatest  responsibility  for 
direct  anthropogenic  mercury 
deposition  to  the  continental  U.S. 
Mercury  emissions  from  waste 
incineration  (including  municipal  waste 
combustors  and  hospital/medical/ 
infectious  waste  incinerators)  have  been 
declining  substantially  over  the  last 
decade  largely  due  to  regulations  issued 
by  EPA.  Electric  utility  steam  generating 
units  (which  are  not  currently  regulated 
for  mercury  emissions)  are  the  largest 
source  of  mercury  emissions  in  the  U.S., 
estimated  to  emit  about  30  percent  of 
current  U.S.  anthropogenic  emissions. 
There  is  a  plausible  link  between 
emissions  of  mercury  from 
anthropogenic  sources  (including  coal- 
fired  electric  utility  steam  generating 
units)  and  methylmercury  in  fish. 
Therefore,  mercury  emissions  from 
electric  utility  steam  generating  units 
are  considered  a  threat  to  public  health 
and  the  environment.  It  is 
acknowledged  that  there  are 
uncertainties  regarding  the  extent  of  the 
risks  due  to  electric  utility  mercury 
emissions.  For  example,  there  is  no 
quantification  of  how  much  of  the 
methylmercury  in  fish  consumed  by  the 


U.S.  population  is  due  to  electric  utility 
emissions  relative  to  other  mercury 
sources  (e.g..  natural  and  other 
anthropogenic  sources).  Nonetheless, 
the  available  information  indicates  that 
mercury  emissions  from  electric  utility 
steam  generating  units  comprise  a 
substantial  portion  of  the  environmental 
loadings  and  are  a  threat  to  public 
health  and  the  environment.  The  EPA 
believes  that  it  is  not  necessary  to 
quantify  the  amount  of  mercury  in  fish 
due  to  electric  utility  steam  generating 
unit  emissions  relative  to  other  sources 
for  the  purposes  of  this  finding. 

With  regard  to  the  other  HAP.  arsenic 
and  a  few  other  metals  (e.g..  chromium, 
nickel,  cadmium)  are  of  potential 
concern  for  carcinogenic  effects. 
Although  the  results  of  the  risk 
assessment  indicate  that  cancer  risks  are 
not  high,  they  are  not  low  enough  to 
eliminate  those  metals  as  a  potential 
concern  for  public  health.  Dioxins. 
hydrogen  chloride,  and  hydrogen 
fluoride  are  three  additional  HAP  that 
are  of  potential  concern  and  may  be 
evaluated  further  during  the  regulatory- 
development  process. 

The  other  HAP  studied  in  the  risk 
assessment  do  not  appear  to  be  a 
concern  for  public  health  based  on  the 
available  information.  However,  because 
of  data  gaps  and  uncertainties,  it  is 
possible  that  future  data  collection 
efforts  or  analyses  may  identify  other 
HAP  of  potential  concern. 

B.  Emissions 


In  developing  the  utility  RTC,  the 
EPA  examined  HAP  emissions  test  data 
acquired  by  the  DOE,  electric  utility 
companies  and  organizations,  and  EPA 
itself.  Further,  using  section  114 
authority,  the  EPA  obtained  data  from 
each  coal-fired  electric  utility  unit  to 
update  and  refine  the  information  on 
mercury  emissions  from  such  units. 
After  evaluating  various  methods  to 
estimate  the  emissions,  the  EPA 
estimates  that  the  industry  emitted  43 
tons  of  mercury  in  1999  from  1,149 
units  at  464  coal-fired  plants. 

The  analyses  of  the  data  obtained  are 
explained  in  the  utility  RTC  and  in 
subsequent  documentation.  Table  1  of 
this  notice  presents  estimated  1990  and 
2010  nationwide  HAP  emissions  from 
electric  utility  steam  generating  units  as 
presented  in  the  utility  RTC.  The 
estimates  account  for  projected  changes 
in  the  population  of  units,  fuel 
consumption,  and  control  device 
configurations.  Coal-  and  oil-fired 
electric  utility  steam  generating  units 
are  major  sources  (as  defined  in  section 
112(a)(1)  of  the  CAA)  of  hydrogen 
chloride  and  hydrogen  fluoride 
emissions,  emit  a  significant  number  of 
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the  188  HAP  on  the  section  112(b)  list, 
and  are  the  leading  anthropogenic 


sources  of  mercury  emissions  in  the 

U.S. 


Table  1  —Selected  Nationwide  Estimated  HAP  Emissions 


HAP 


Arsenic  

Beryllium  

Cadmium 

Chromium „ 

Dioxins    

Formaldehyde      .,«„.,...„.... 

Hydrogen  chloride „. „.. 

Hydrogen  fluoride  „ 

Lead  „ 

Manganese    _ 

Mercury  „ 

Nickel  „ 


Selected  nationwide  HAP  emis- 
sions estimates 

(tonsyear) 


Coal 


1990 


61 

7  1 

33 

73 

0  000097 

143.0b6 

19.500 

75 

164 

46 


2010 


71 
8.2 
3.8 

87 
0000108 


Oil 


1990 


2010 


Natural  gas 


1990 


2010 


155.000 

27  500 

87 

219 

60 


5 

0.5 

1.7 

4.7 

2x  10-* 


2.860 

10.6 
9.3  j 
0.25  I 
393  I 


For  mercurv',  it  was  estimated  in  the 
utility  RTC  that  the  industn-  pmitted 
approximately  46  tons  in  1990  (51  tons 
m  1994)  and  was  projected  to  emit 
approximately  60  tons  in  2010  from 
1.026  units  at' 426  coal-fired  plants.  The 
new  information  obtained  under  section 
1 14  authority  corroborates  the  emissions 
estimates.  The  increase  in  the  number  of 
units  over  that  of  the  utility  RTC  results 
primarily  from  the  identification  'if 
additional  co-generation  facilities 
meeting  the  section  1 12(a)(8)  definition 
The  quality  of  the  1999  data  is 
considered  to  be  significantly  better 
than  that  of  the  data  reported  in  the 
utility  RTC.  .Specific  coal  data, 
including  the  mercury  content,  were 
obtained  for  each  coal-fired  unit  in  the 
US  over  the  entire  year;  previously. 
State-average  data  were  used.  In 
addition,  the  control  performance  of 
existing  control  devices  for  each  of  the 
three  major  species  of  mercury 
(divalent,  elemental,  and  particulate) 
were  available;  for  the  utility  RTC.  oniv 
total  mercury  values  were  available.  The 
new  data  allowed  EP.-\  to  significantly 
refine  and  improve  its  analyses  and 
evaluate  various  methodologies  in 
estimating  nationwide  mercurv 
emissions  from  coal-fired  electric  utility 
steam  generating  units. 

C.  Alternative  Control  Strategies 

Recent  data  show  the  technologies 
used  to  control  criteria  pollutants 
(particulate  matter  (PM),  nitrogen  oxides 
(  NOx)  and  sulhir  dioxide  (SO;))  are 
effective  in  controlling  emissions  of 
nearly  all  H.\P  except  mercurv  In 
addition,  combinations  of  controls  for 
criteria  pollutants  can  lead  to  varving 
levels  of  control,  and  in  some  cases  full 
control,  of  mercury  emissions.  The 
application  of  technologies  used  to 


control  mercury  emissions  in 
conjunction  with  technologies  used  to 
control  either  pollutants,  an  approach 
called  multipollutant  control,  can 
substantially  reduce  or  offset  the  costs 
(if  HAP  control. 

Potential  strategies  for  controlling 
mercury  and  other  HAP  emissions 
include  the  use  of:  precombustion 
controls  {eg  ,  fuel  switching,  coal 
switching,  coal  cleaning);  combustion 
modification  methods  used  to  control 
Nf)\  emissions;  flue  gas  deeming 
technologies  that  can  be  used  to  control 
emissions  of  criteria  pollutants  and 
HAP;  and  nontraditional  controls  such 
as  demand  side  management  and  energy 
conservation. 

Conversion  of  coal-  and  oil-fired  units 
to  natural  gas  firing  effectively 
eliminates  HAP  emissions.  Although 
conversion  of  coal-fired  units  to  oil 
combustion  will  decrease  emissions  of 
some  HAP,  including  mercury,  it  could 
increase  emissions  of  others  (especially 
nickel).  Because  of  the  wide  variability 
in  the  trace  metal  contents  of  coals, 
switching  coals  generally  may  not  result 
-in  consistently  reduced  HAP  emissions. 
Current  methods  of  coal  cleaning 
remove  portions  of  the  trace  metals 
contained  within  the  coal;  the  average 
emissions  reductions  range  from 
approximately  30  percent  for  mercury  to 
approximately  50  percent  for  lead. 

Nontraditional  control  methods  {e.g.. 
demand  side  management,  energy 
conservation,  pollution  prevention) 
have  the  potential  to  result  in  reduced 
HAP  emissions,  but  the  extent  to  which 
that  is  possible  is  currently  uncertain. 
The  nontraditional  controls  reduce  HAP 
emissions  through  the  avoided 
generation  of  HAP  rather  than  by  their 
removal  from  the  exhaust  gas  stream. 

Mercury  in  the  flue  gas  from  coal 
combustion  may  be  present  in  three 


3 
0.4 
0.9 

2.4 
3x10" 


1.450 

5.4 

4.7 

0.13 

198 


0.15 


36 


2.2 


0.25 


57 


3.5 


different  forms.  The  forms,  called 
species,  include  elemental  mercury,- 
divalent  oxidized  forms,  and  mercury 
adsorbed  onto  the  surface  of  fly  ash  or 
other  particles.  The  capture  of  mercury 
is  higbly  dependent  on  the  relative 
amount  of  mercury  species  that  are 
present  in  the  flue  gas.  Particulate 
bound  mercury  can  easily  be  removed 
in  conventional  PM  emission  control 
devices  such  as  electrostatic 
precipitators  (ESP)  and  fabric  filters 
(FF).  Divalent  forms  of  mercury  are 
generally  soluble  in  water  and  can  be 
captured  in  wet  scrubbers.  Wet  flue  gas 
desulfurization  (FGD)  systems  generally 
capture  more  than  90  percent  of  the 
divalent  mercury,  which  may  represent 
a  20  to  80  percent  removal  of  the  total 
mercury.  Elemental  mercury  is 
insoluble  in  water,  does  not  react  with 
alkaline  reagents  used  in  FGD  systems, 
and  cannot  be  captured  in  wet 
scrubbers.  Both  the  elemental  and 
divalent  forms  of  mercury  can  be 
adsorbed  onto  porous  solids  (e.g.,  fly 
ash,  powdered  activated  carbon, 
calcium-based  acid  gas  sorbents)  for 
subsequent  removal  in  a  PM  control 
device,  although  elemental  mercury  is 
more  difficult  to  adsorb  onto  solid 
surfaces  than  are  the  divalent  forms  of 
mercury.  Bituminous  coals  contain 
higher  concentrations  of  chlorine  and 
other  constituents  that  promote  the 
oxidation  and  capture  of  mercury  in 
conventional  air  pollution  control 
devices.  In  contrast,  flue  gas  from  the 
combustion  of  subbituminous  and 
lignite  coals  typically  have  higher 
amounts  of  the  more  difficult  to  control 
elemental  form  of  mercury. 

The  available  data  indicate  that 
installation  of  low-NOx  burners  and 


other  combustion  modification  methods 
in  pulverized  coal-fired  units  may 
increase  the  carbon  content  of  the  fly 
ash.  Mercury  emissions  may  then  be 
reduced  through  adsorption  onto  the  fly 
ash  carbon  and  subsequent  capture  in 
the  PM  control  device.  The  improved 
mercury  capture  may  come  at  the 
expense  of  slightly  higher  emissions  of 
organic  HAP.  Cyclone-fired  units  emit 
low  amounts  of  fly  ash  and  reduce  the 
chances  of  mercury  adsorption  and 
capture  as  particle-bound  mercury. 
Fluidized  bed  combustion  systems 
typically  have  high  flue  gas 
concentrations  of  high  carbon-content 
fly  ash  and  high  levels  of  merciuy 
capture  in  PM  emission  control  devices. 

Electrostatic  precipitators  and  FF 
generally  remove  greater  than  90 
percent  of  all  trace  metallic  HAP,  with 
the  exception  of  mercury.  They  are  not 
effective  in  reducing  emissions  of  gas- 
phase  HAP,  which  include  trace  organic 
HAP  and  HAP  such  as  hydrogen 
chloride  and  hydrogen  fluoride. 

Mechanical  collectors  and  wet  PM 
scrubbers  are  not  generally  effective  in 
reducing  HAP  emissions.  Mechanical 
collectors  capture  only  HAP  that  are 
associated  with  large  particles;  fine- 
particle  HAP  and  gas-phase  HAP  pass 
through  and  are  emitted  to  the 
atmosphere.  Wet  PM  scrubbers  are 
moderately  effective  in  reducing  water- 
soluble  HAP  but  do  not  effectively 
reduce  HAP  emissions  associated  with 
fine  particulate  or  hydrophobic  volatile 
organic  HAP. 

Dry  scrubbers  which  employ  a  spray 
dryer  adsorber  (SDA)  in  conjunction 
with  an  ESP  or  FF  are  typically  very 
effective  in  reducing  HAJP  emissions.  In 
SDA  systems,  water  containing  an  acid 
gas  sorbent  is  sprayed  into  a  reaction 
vessel  where  the  acid  gases  and  other 
pollutants  are  reacted  to  form  solid 
particles  that  can  be  collected  in  a 
downstream  PM  control  device.  Some 
coal-fired  utilities  that  use  bituminous 
coal  in  pulverized  coal-fired  units  have 
shown  mercury  capture  in  excess  of  90 
percent  in  SDA/FF  systems. 

Wet  FGD  systems  are  capable  of 
capturing  nearly  all  HAP  other  than 
mercury  and  more  than  90  percent  of 
the  divalent  and  particle  boimd 
mercury.  Merciuy  removal  in  wet  FGD 
systems  may  range  from  less  than  20  to 
more  then  80  percent,  depending  on  the 
type  of  coal  and  combustion  system 
used.  Mercury  capture  in  such  imits  can 
be  improved  by  the  use  of  catalysts  or 
reagents  to  increase  the  conversion  of 
elemental  mercury  to  soluble  divalent 
forms  of  mercury. 

Recent  research  indicates  that 
merciuy  removal  may  be  enhanced 
through  the  use  of  oxidizing  agents  (that 


convert  elemental  mercury  to  the 
ionized  form)  or  through  tbe  use  of 
sorbents  (that  adsorb  the  mercury  onto 
solid  particles).  Enhanced  mercury 
removal  may  also  be  achieved  through 
greater  use  of  multipollutant  control 
options.  Recent  data  indicate  that  the 
use  of  selective  catalytic  or  noncatalytic 
reduction  for  NOx  control  may  also 
oxidize  mercury  and,  therefore,  enhance 
mercury  control. 

Thus,  EPA's  analysis  of  potential  HAP 
control  strategies  allows  EPA  to 
conclude  that,  diu-ing  the  regulatory 
development  process,  effective  controls 
for  mercury  and  other  HAP  can  be 
shown  to  be  feasible. 

D.  Conclusions 

The  following  conclusions  summarize 
those  presented  in  the  utility  RTC  and 
those  based  on  the  information 
subsequently  obtained  and  are  based  on 
the  currently  available  scientific  data. 
The  conclusions,  as  a  whole,  support  a 
finding  that  regulation  of  coal-and  oil- 
fired  electric  utility  steam  generating 
units  for  HAP  is  appropriate  and 
necessary. 

1.  Fossil  fuel-fired  electric  utility 
steam  generating  units  (coal-and  oil- 
fired  units  in  particular)  emit  a 
significant  nimiber  of  the  188  HAP 
included  on  the  section  112(b)  list. 
Estimated  growth  in  the  number  of,  and 
fuel  use  by,  electric  utility  steam 
generating  units  (particularly  coal-fired 
units)  during  the  period  1990  to  2010 
will  result  in  an  overall  increase  in  HAP 
emissions.  The  new  data  gathered  to 
date  corroborate  the  previous 
nationwide  mercury  emissions  estimate 
and  confirm  that  electric  utility  steam 
generating  units  are  the  largest 
anthropogenic  source  of  mercury  in  the 

U.S. 

2.  Mercury  is  highly  toxic,  persistent, 
and  hioaccumulates  in  the  food  chain. 
Merciiry  emissions  are  transported 
through  the  atmosphere  and  eventually 
deposit  onto  land  or  water  bodies.  The 
deposition  can  occiu:  locally  near  the 
source  or  at  long  distances  (e.g., 
hundreds  or  thousands  of  miles  away). 
The  air  transport  and  deposition 
patterns  of  mercury  emissions  depend 
on  various  factors,  including:  The  form 
of  mercury  released  (divalent  mercury 
deposits  nearer  to  the  source  whereas 
elemental  mercury  enters  the  global 
pool  and  deposits  farther  from  the 
source);  the  stack  height  and 
meteorology;  and  chemical 
transformations  during  transport  in  the 
atmosphere.  Once  deposited,  the 
chemical  form  of  mercury  can  change 
into  methylmercury  (through  a 
methylation  process),  which  is  a  more 
toxic  form  that  biomagnifies  up  the 


aquatic  food  chain.  Fish  consumption 
dominates  the  pathway  for  human  and 
wildlife  exposure  to  mercury.  There  is 
a  plausible  link  between  emissions  of 
mercury  from  anthropogenic  sources 
(including  coal-fired  electric  utilit-*' 
units)  and  methylmercury  in  fish. 

3.  Neurotoxicity  is  the  health  ettect  of 
greatest  concern  with  methylmercury 
exposure.  Methylmercury  has  a 
relatively  long  half-life  in  the  human 
body  (averaging  about  70  to  80  days). 
Dietary  methylmercury  is  almost 
completely  absorbed  into  the  blood  and 
distributed  to  all  tissues  including  tbe 
brain;  it  also  readily  passes  through  the 
placenta  to  the  fetus  and  fetal  brain.  The 
developing  fetus  is  considered  most 
sensitive  to  the  effects  from 
methylmercury;  therefore,  women  of 
childbearing  age  are  the  population  of 
greatest  concern.  Offspring  bom  of 
women  exposed  to  relatively  high  levels 
of  methylmercury  during  pregnancy 
have  exhibited  a  variety  of 
developmental  neurological 
abnormalities,  including  delayed 
developmental  milestones,  cerebral 
palsy,  and  reduced  neurological  test 
scores.  Studies  suggest  that  far  lower 
levels  of  in  utero  exposures  have 
residted  in  delays  and  deficits  in 
learning  abilities.  It  is  also  possible  that 
children  exposed  after  birth  are  also 
potentially  more  sensitive  to  the  toxic 
effects  of  methylmercury  than  adults 
because  their  nervous  systems  are  still 
developing. 

4.  Extrapolating  from  high-dose 
exposiu-e  incidents,  the  EPA  derived  an 
RfD  for  methylmercury  of  0.1  ug/kg/day 
based  on  developmental  neurological 
effects  observed  in  children  bom  to 
mothers  exposed  to  methylmercury 
during  their  pregnancy.  The  NAS  study 
determined  that  EPA's  RfD  is  a 
scientifically  justifiable  level  for  the 
protection  of  public  health.  At  the  RfD 
or  below,  exposures  are  expected  to  be 
safe.  Tbe  risks  following  exposures 
above  the  RfD  are  uncertain,  but  risk 
increases  as  exposures  to 
methylmercury  increase. 

5.  The  results  of  recent  dietary 
surveys  indicate  that  most  of  the  U.S. 
population  consumes  fish  and  is 
exposed  to  methylmercury  as  a  result. 
Based  on  the  surveys,  about  85  percent 
of  adults  in  the  U.S.  consume  fish  at 
least  once  a  month,  about  40  percent  of 
adults  consimie  fish  once  a  week,  and 

1  to  2  percent  of  adults  consume  fish 
almost  daily. 

6.  The  EPA  estimates  that  about  7 
percent  of  women  of  childbearing  age 
(i.e.,  between  the  ages  of  15  and  44 
years)  are  exposed  to  methylmercury  at 
levels  exceeding  the  RfD  and  about  1 
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percent  of  women  have  methylmercury 
exposures  3  to  4  times  that  level. 

7.  Exposure  to  methylmercun'  can 
have  serious  toxicologic  effects  on 
wildlife  as  well  as  on  humans,  .adverse 
effects  to  avian  species  and  wildlife 
have  been  observed  in  labcjratorv 
studies  at  levels  corresponding  to  fish 
tissue  mediylmercur>'  concentrations 
that  are  exceeded  by  a  significant 
percentage  of  fish  sampled  in  lake 
surveys.  Generally,  wildlife  consume 
fish  from  a  much  more  limited 
geographic  area  than  do  humans  which 
can  result  in  elevated  levels  of  mercury 
in  certain  fish-eating  species  in 
localized  geographic  areas.  Those 
species  can  include  kingfisher,  river 
otter,  racoon,  loon,  as  well  as  some 
endangered  species  such  as  the  Florida 
panther. 

8.  The  EPA  predicts  that  increased 
mercury  deposition  will  lead  to 
increased  levels  of  methylmercurv  in 
fish,  and  that  increased  levels  in  fish 
will  U>a.d  to  toxicity  in  fish-eating  birds 
and  mammals,  including  humans.  The 
NAS,  in  its  luly  2000  report,  stated  that 
"because  of  the  beneficial  effects  offish 
consumption,  the  long-term  goal  needs 
to  be  a  reduction  in  the  concentrations 
of  methylmercurv'  in  fish."  The  EPA 
agrees  with  that  goal  and  believes  that 
reducing  emissions  of  mercury  from 
electric  utility  steam  generating  units  is 
an  important  step  toward  achieving  the 
goal 

9.  There  are  a  number  of  alternative 
control  strategies  that  are  effective  in 
controlling  some  of  the  HAP  emitted 
from  electric  utility  steam  generating 
units.  Recent  data  indicate  that  mercury, 
perhaps  the  hardest  HAP  to  remove 
from  the  exhaust  gas  stream,  can  be 
effectively  removed  by  using  oxidizing 
agents  or  sorbents  injected  into  the  gas 
stream.  Recent  data  also  indicate  the 
possibility  for  multipollutant  control 
with  other  pollutants  (eg.  NO\.  SO2. 
and  PM),  greatly  reducing  mercury 
control  costs. 

III.  What  Is  EPA's  Regulatory  Finding? 

Based  on  the  results  of  the  studv 
documented  in  the  utility  RTC.  as  well 
as  subsequent  analyses  and  other 
available  information,  the  Administrator 
has  concluded  that  mercur\'  is  both  a 
public  health  concern  and  a  ccmcern  in 
the  environment.  The  Administrator  has 
concluded  that  there  is  a  plausible  link 
between  methylmercuri'  concentrations 
in  fish  and  mercurv-  emissions  from 
coal-fired  electric  utilitv  steam 
generating  units.  Although  the  degree  to 
which  that  linkage  occurs  cannot  be 
estimated  quantitatively  now.  the  facts 
are  that:  There  is  a  linkage  between  coal 
consumption  and  mercury  emissions; 


electric  utility  steam  generating  units 
are  the  largest  domestic  source  of 
mercurv'  emissions;  and  certain 
segments  of  the  U.S.  population  {i.e.,  the 
developing  fetus,  subsistence  fish-eating 
populations)  are  believed  to  be  at 
potential  risk  of  adverse  health  effects 
due  to  mercury  exposures  resulting  from 
consumption  of  contaminated  fish. 
Further,  there  remain  uncertainties 
regarding  the  extent  of  the  public  health 
impact  from  HAP  emissions  from  oil- 
fired  electric  utility  steam  generating 
units.  Those  facts  and  uncertainties  lead 
the  Administrator  to  find  that  regulation 
of  Hu^P  emissions  from  coal-  and  oil- 
fired  electric  utility  steam  generating 
units  under  section  112  is  appropriate 
and  necessarv.  It  is  appropriate  to 
regulate  HAP  emissions  from  coal-  and 
oil-fired  electric  utility  steam  generating 
units  under  section  1 1 2  of  the  CAA 
because,  as  documented  in  the  utility 
RTC  and  stated  above,  electric  utility 
steam  generating  units  are  the  largest 
domestic  source  of  mercury  emissions, 
and  mercury  in  the  environment 
presents  significant  hazards  to  public 
health  and  the  environment.  The  NAS 
study  confirms  that  mercur\'  in  the 
environment  presents  significant 
hazards  to  public  health.  Further,  it  is 
appropriate  to  regulate  HAP  emissions 
from  such  units  because  EPA  has 
identified  a  number  of  control  options 
which  EPA  anticipates  will  effectively 
reduce  HAP  emissions  from  such  units. 
It  is  necessar>'  to  regulate  HAP 
emissions  from  coal-  and  oil-fired 
electric  utility  steam  generating  units 
under  section  1 12  of  the  CAA  because 
the  implementation  of  other 
r»H4uirements  under  the  CAA  will  not 
ddequatelv  address  the  serious  public 
health  and  environmental  hazards 
arising  from  such  emissions  identified 
m  the  utilitv  RTC]  and  confirmed  by  the 
NAS  study,  and  which  section  112  is 
intended  to  address.  Therefore,  the  EPA 
is  adding  coal-  and  oil-fired  electric 
utility  steam  generating  units  to  the  list 
of  source  categories  under  section  11 2(c) 
(if  the  (;.\A.  As  a  part  of  developing  a 
regulation,  the  effectiveness  and  costs  of 
controls  will  be  examined  along  with 
the  level(s)  of  control  that  may  be 
technically  feasible. 

In  developing  a  regulation  under 
section  112(d).  the  statute  authorizes 
EPA  to  consider  subcategorization  of  a 
source  category.  The  emissions  standard 
for  existing  sources  cannot  be  less 
stringent  than  the  average  emissions 
limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(the  "floor").  However,  the  EPA  intends 
to  develop  a  record  to  facilitate 


consideration  of  subcategorization  of  the 
source  category  in  setting  the  "floor." 
Based  on  the  information  that  EPA  has 
to  date,  the  EPA  anticipates  that  a 
factual  record  will  allow  EPA  to  propose 
appropriate  subcategories  for  this  source 
category.  In  developing  standards  under 
section!  12(d)  to  date,  the  EPA  has 
based  subcategorization  on 
considerations  such  as:  the  size  of  a 
facility;  the  type  of  fuel  used  at  the 
facility;  and  the  plant  type.  The  EPA 
also  may  consider  other  relevant  factors 
such  as  geographic  conditions  in 
establishing  subcategories.  Once  the 
source  category  is  divided  into 
subcategories,  the  EPA  determines  the 
"floor"  for  each  subcategory  and,  in 
turn,  the  emissions  standard 
independently  for  each  subcategory. 
This  approach  has  helped  build 
flexibility  in  meeting  environmental 
objectives  in  the  past. 

Once  the  floor  is  determined,  the  EPA 
can  set  cin  emissions  standard  that  is 
more  stringent  than  the  floor  if  a  tighter 
level  of  control  is  technically  achievable 
and  is  justified.  Factors  that  must  be 
considered  in  deciding  whether  a  more 
stringent  standard  than  the  floor  is 
justified  include:  the  cost  of  a  more 
stringent  standard;  the  energy- 
requirements;  and  any  non-air  quality 
health  and  environmental  factors. 

Every  source  has  to  meet  the  level  of 
a  standard  set  under  section  112(d),  but 
not  necessarily  every  individual  unit  at 
a  source.  Most  electric  generating  plants 
have  several  units  and  so  in  meeting  the 
standard  there  may  be  opportunity  for 
lower  cost  solutions  because  the  law 
allows  for  differences  in  reductions 
among  units  as  long  as  the  source  as  a 
whole  is  in  compliance. 

There  is  considerable  interest  in  an 
approach  to  mercury  regulation  for 
power  plants  that  would  incorporate 
economic  incentives  such  as  emissions 
trading.  Such  an  approach  can  reduce 
the  cost  of  pollution  controls  by 
allowing  for  least-cost  solutions  among 
a  universe  of  facilities  that  face  different 
control  costs.  Trading  also  can  allow  for 
a  greater  level  of  control  overall  because 
it  offers  the  opportunity  for  greater 
efficiency  in  achieving  control.  The 
EPA,  however,  recognizes  and  shares 
concerns  about  the  local  impacts  of 
mercury  emissions  and  any  regulator^' 
scheme  for  mercury  that  incorporates 
trading  or  other  approaches  that  involve 
economic  incentives  must  be 
constructed  in  a  way  that  assures  that 
communities  near  the  sources  of 
emissions  are  adequately  protected. 
Thus,  in  developing  a  standard  for 
utilities,  the  EPA  should  consider  the 
legal  potential  for,  and  the  economic 
effects  of.  incorporating  a  trading  regime 


under  section  112  in  a  manner  that 
protects  local  populations. 

The  Administrator  finds  that 
regulation  of  HAP  emissions  from 
natural  gas-fired  electric  utility  steam 
generating  units  is  not  appropriate  or 
necessary  because  the  impacts  due  to 
HAP  emissions  from  such  units  are 
negligible  based  on  the  results  of  the 
study  documented  in  the  utility  RTC. 

The  EPA  has  previously  indicated 
that  it  construes  the  term  "electric 
utility  steam  generating  unit,"  as 
defined  in  section  112(a)(8)  of  the  CAA 
and  40  CFR  63.41,  to  exclude  all 
stationary  combustion  turbines, 
regardless  of  whether  such  turbines  are 
used  to  generate  electricity  or  used  by 
an  electric  utility,  and  regardless  of 
whether  such  turbines  are  used  in 
conjunction  with  waste  heat  recovery 
units  (65  FR  34010).  Therefore,  the 
finding  concerning  natural-gas  fired 
electric  utility  steam  generating  units 
does  not  apply  to  stationary  combustion 
turbines. 

IV.  Is  This  Action  Subject  to  Judicial 
Review? 

Today's  finding  that  it  is  appropriate 
and  necessary  to  regulate  coal-and  oil- 
fired  electric  utility  steam  generating 
units  adds  these  units  to  the  list  of 
source  categories  under  section  112(c). 
Section  112(e)(4)  of  the  CAA  states  that, 
notwithstanding  section  307  of  the 
CAA,  no  action  of  the  Administrator 
listing  a  source  category  or  subcategory 
under  section  112(c)  shall  be  a  final  EPA 
action  subject  to  judicial  review,  except 
that  any  such  action  may  be  reviewed 
under  section  307  when  the 
Administrator  issues  emissions 
standards  for  such  pollutant  or  category. 
Therefore,  today's  finding  is  not  subject 
to  judicial  review.  As  specified  by 
section  112(e)(4),  judicial  review  would 
be  available  on  both  the  listing  decision 
and  the  subsequent  regulation  at  the 
time  that  such  final  regulation  is 
promulgated.  At  such  time,  the  exact 
dimensions  of  the  source  category  and 
the  nature  of  the  control  required  would 
be  sufficiently  clear  to  allow  for  judicial 
review. 

V.  Is  EPA  Asking  for  Public  Comment? 

The  EPA  has  held  several  public 
meetings  wherein  oral  and  written 
public  input  were  solicited  and 
obtained  regarding  the  regulatory 
finding.  In  addition,  numerous 
opportunities  for  written  comment 
relating  to  both  the  study  and  the 
regulatory  finding  have  been  provided. 
The  EPA  has  decided  that  it  is 
unnecessary  to  solicit  additional  public 
comment  on  today's  finding.  The 
regulation  developed  subsequent  to  the 


finding  will  be  subject  to  public  review 
and  comment. 

VI.  Administrative  Requirements 

Today's  notice  does  not  impose 
regulatory  requirements  or  costs. 
Therefore,  the  requirements  of 
Executive  Order  13045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks),  Executive  Order 
13084  (Consultation  and  Coordination 
with  Indian  Tribal  Governments). 
Executive  Order  13132  (Federalism),  the 
Regulatory  Flexibility  Act,  the  National 
Technology  Transfer  and  Advancement 
Act,  and  the  Unfrinded  Mandates 
Reform  Act  do  not  apply  to  today's 
notice.  Also,  this  notice  does  not 
contain  any  information  collection 
requirements  and,  therefore,  is  not 
subject  to  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq.  This  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866  (58  FR  51735.  October  4.  1993). 

Dated:  December  14,  2000. 
Carol  M.  Browner, 
Administrator. 

[FR  Doc.  00-32395  Filed  12-19-00:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6919-2] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Piu'suant  to  the  Federal  Advisor}' 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  of  two  meetings 
of  the  Drinking  Water  Committee  (DWC) 
of  the  US  EPA  Science  Advisory  Board 
on  the  dates  and  times  noted  below.  All 
times  noted  are  Eastern  Daylight  Time. 
All  meetings  are  open  to  the  public, 
however,  seating  is  limited  and 
available  on  a  first  come  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below. 

Drinking  Water  Committee  (DWC) 
Meetings — January  11-12,  2001  and 
February  28,  2001 

The  Drinking  Water  Committee  of  the 
US  EPA  Science  Advisory  Board  (SAB), 
will  meet  on  January  11  and  12,  2001  in 
Room  120/126  of  the  Andrew  W. 
Breidenbach  Environmental  Research 
Center,  26  West  Martin  Luther  King 


Drive,  Cincinnati,  OH  45268;  telephone 
(513)  569-7772.  The  meeting  will  begin 
at  9:00  a.m.  on  January  11  and  adjourn 
'no  later  than  3:00  p.m.  on  January-  12, 
2001. 

A  followup  meeting  is  scheduled  for 
February  28,  2001  to  address  any 
remaining  issues  that  might  arise  as  a 
result  of  the  January  11-12,  2001 
discussions.  This  meeting  will  be 
coordinated  through  a  conference  call 
connection  in  room  6013  Ariel  Rios 
North  (6th  Floor),  U.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC.  The 
public  is  strongly  encouraged  to  attend 
the  meeting  through  a  telephonic  link, 
but  may  attend  physically  if 
arrangements  are  made  with  the  SAB 
staff  by  noon  Friday,  Februarv'  23. 
Additional  instructions  about  how  to 
participate  in  the  conference  call  can  be 
obtained  by  calling  Ms.  Dorothy  Clark  at 
(202)  564-4537,  or  via  e-mail  at: 
clark.dorothy@epa.gov  by  noon  Friday. 
Februarv'  23. 

Purpose  of  the  Meeting — The  Drinking 
Water  Committee  will  continue  its 
review  of  EPA's  draft  research  plan  in 
support  of  the  Safe  Drinking  Water  Act's 
Contaminant  Candidate  Listing  (CCL) 
program. 

Backgroimd 

Research  Plan  for  Candidate 
Contaminant  Listing  (CCL) — The  Safe 
Drinking  Water  Act  (SDWA),  as 
amended  in  1996.  requires  the  EPA  to 
establish  a  list  of  unregulated 
microbiological  and  chemical 
contaminants  to  aid  in  priority  setting 
for  the  Agency's  drinking  water 
program.  A  new  list  must  be  published 
ever\'  five  years.  The  first  Contaminant 
Candidate  List  (CCLl)  was  first 
proposed  by  EPA  in  1997  and  was  then 
finalized  in  1998,  following  extensive 
consultation  with  stakeholders. 

The  Agency  must  select  five  or  more 
contaminants  from  the  CCLl  and 
determine,  by  August  2001.  whether 
they  should  be  regulated.  To  support 
these  decisions,  the  Agency  will  have  to 
evaluate  when  and  where  these 
contaminants  occur,  the  extent  of 
exposure  and  risk  to  public  health,  and 
determine  if  cost  effective  control 
methods  are  available. 

EPA  has  sorted  CCLl  contaminants 
into  categories  depending  upon  whether 
they  need  additional  research  (Research 
or  Occurrence  Priorities  categories)  or 
have  sufficient  data  for  the  evaluation  of 
exposure  and  risk  to  public  health,  and 
therefore  enough  data  to  support  a 
drinking  water  standard  (Regulatory 
Determination  Priorities  category).  The 
contaminants  considered  for  selection 
and  regulatory  determination  by  August 
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2001  will  be  drawn  from  the  Regulatory 
Determination  category  and  are  not 
duplicated  under  the  Research  or 
Occurrence  Priorities  categories 

A  Research  Plan  has  been  prepared  to 
describe  the  nature,  timing  and  priority 
of  research  needed  in  order  to  meet  the 
CCL  research  information  needs  of  the 
Agency  The  plan  focuses  on 
contaminants  that  are  on  CCL  1 
Nevertheless,  it  is  important  for  some 
research  to  be  conducted  on  emerging 
pathogens  and  chemicals  to  ensure  that 
any  future  CCL  includes  contaminants 
that  are  of  potential  public  health 
concern.  The  SAB  has  been  asked  to 
review  this  plan. 

The  DWC  began  its  discussion  of  the 
CCL  Research  Plan  at  its  meeting  on 
August  8-9,  2000  (for  further 
information,  see  65  Federal  Register 
44051—44053).  The  charge  questions 
were  discussed  by  panelists  and  as  a 
result  of  the  discussions  the  Committee 
decided  to  prepare  an  Advisory  to  EPA 
noting  its  preliminary  advice  and  the 
need  for  additional  information  |An 
SAB  Advisory  on  EPA's  Draft 
Contauninant  Candidate  List  (CCL) 
Research  Plan;  EPA-SAB-DWC-ADV- 
00-007 — copies  are  available  at 
www.epa.gov/sab  under  the  REPORTS 
heading).  The  discussion  at  the  January 
11-12.  2001  DWC  meeting  will  focus  on 
the  revised  Research  Plan  and  begin  its 
drafting  of  the  final  report  to  the 
Administrator. 

Charge  to  the  Committee — EPA  asks 
whether:  (i)  it  considered  the 
appropriate  existing  information  about 
CCL  contaminants  in  formulating  the 
Plan;  (ii)  it  identified  the  key  science 
questions;  (iii)  they  identified 
appropriate  research  by  subject  and 
scope  to  address  the  identified  science 
questions;  (iv)  the  relative  priorities  and 
timetable  proposed  for  the  planned 
research  are  appropriate;  and  (v)  the 
process  used  to  identify  data  gaps  and 
prioritize  research  needs  is  sound. 

Availability  of  Review  ^4aterials — 
Additional  information  on  the  materials 
provided  to  the  Committee  for  its  CCL 
Research  Plan  review  can  be  obtained 
by  contacting  Dr.  Robert  Clark.  US  EPA, 
National  Risk  Management  Research 
Laboratory,  Cincinnati,  OH  by  telephone 
at  (513)  569-7201  or  by  e-mail  at 
clark.robertm@epa  gov. 

For  Further  Information — Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(10  minutes  or  less)  must  contact 
Thomas  O.  Miller,  Designated  Federal 
Officer,  Science  Advisory  Board 
(1400A).  U.S.  Environmental  Protection 


Agency,  1200  Pennsylvania  Avenue, 
NW.  VVashington,  DC  20460;  telephone 
(202)  564^558;  FAX  (202)  501-0582;  or 
via  e-mail  at  miUer.tom@epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Mr.  Miller  no  later  than 
noon  Eastern  Time  on  August  2,  2000. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
conmients  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information —  Additional 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  [http://www.epa.gov/sab) 
and  in  The  FY1999  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 


Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Mr. 
Miller  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  December  8,  2000. 
Donald  Barnes, 

Staff  Director,  Science  Advisory  Board. 

[FR  Doc.  00-32398  Filed  12-19-00;  8:45  am] 

BILUNG  CODE  S560-50-P 


ENVmONMErfTAL  PROTECTION 
AGENCY 

[OPP-34235;  FRL-6759-2] 

Availability  of  Raregistratlon  EligiblUty 
Decision  Documents  for  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces 
availability  and  starts  a  60-day  public 
comment  period  on  the  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  pesticide  active  ingredients 
diclofop-methyl,  etridiazole 
(Terrazole®),  and  vinclozolin.  The  REDs 
represent  EPA's  formal  regulatory 
assessments  of  the  health  and 
environmental  data  bases  of  the  subject 
chemicals  and  present  the  Agency's 
determination  regarding  which 
pesticidal  uses  are  eligible  for 
reregistration. 

DATES:  Comments,  identified  by  docket 
control  nimiber  OPP-34235,  must  be 
received  on  or  before  February  20,  2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34235  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail;  Carol  Stangel,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Envirorunental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460; 
telephone  number:  (703)  308-8007;  and 
e-mail  address:  stangel.carol@epa.gov. 

For  technical  questions  on  a  RED 
listed,  contact  the  appropriate  Chemical 
Review  Manager: 


Chemical  Name 

Case  No. 

Chemical  Review  Manager 

Telephone  No. 

e-mail  Address 

Diclofop-methyl 
Etridiazole  (Terrazole) 
Vinclozolin 

2160 
0009 
2740 

Anne  Overstreet 
Roberta  Farrell 
Deanna  Sober 

(703)  308-8068 
(703)  308-8065 
(703)  308-7043 

overstreet.anne©  epa.gov 
farrell. roberta©  epa.gov 
scher.deanna  @  epa.gov' 

SUPPLEMENTARY  INFORMATION: 
I.  General  Infomiation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA); 
envirorunental,  human  health,  and 
agricultural  advocates;  pesticide  users; 
and  members  of  the  public  interested  in 
the  use  of  pesticides.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electrpnically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wwrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Fedoral  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  RED  docimients  and  RED 
fact  sheets  electronically,  visit  the  REDs 
table  on  the  EPA  Office  of  Pesticide 
Programs  Home  Page,  http:// 
www.epa.gov/REDs.  For  related 
information,  see  http://www.epa.gov/ 
pesticides. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34235.  The  official  record  consists 
of  the  docmnents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 


record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  coimnents  submitted  during 
"  an  applicable  coimnent  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm,  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwry., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34235  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Envirorunental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@  epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 


must  be  identified  by  docket  control 
number  OPP-34235.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedm-es  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
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name.  date,  and  Federal  Register 

citation. 

II.  Background 

A    What  Action  is  the  Agency  Takinti.^ 

The  Agency  has  issued  REDs  for  the 
pesticide  active  ingredients  listed  in  this 
document.  Under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended  in  1988,  EPA 
is  conducting  an  accelerated 
reregistration  program  to  reevaluate 
existing  pesticides  to  make  sure  they 
meet  current  scientific  and  regulatory 
standards.  The  data  base  to  support  the 
reregistration  of  each  of  the  chemit;als 
listed  in  this  document  is  substantially 
complete,  and  each  pesticide's  risks 
have  been  mitigated  so  that  it  will  not 
pose  unreasonable  risks  to  people  or  the 
environment  when  used  according  to  its 
approved  labeling.  In  addition.  EPA  is 
reevaluating  existing  pesticides  and 
reassessing  tolerances  under  the  Food 
Quality  Protection  Act  (FQPA)  of  1996 
The  pesticides  included  in  this  notice 
also  have  been  found  to  meet  the  FQPA 
safety  standard. 

All  registrants  of  pesticide  products 
containing  one  or  more  of  the  ai;tive 
ingredients,  listed  in  this  document, 
have  been  sent  the  appropriate  REDs. 
and  must  respond  to  labeling 
requirements  and  product-specific  data 
requirements  (if  applicable)  within  8 
months  of  receipt.  Products  also 
containing  other  pesticide  active 
ingredients  will  not  be  reregistered  until 
those  other  active  ingredients  are 
determined  to  be  eligible  for 
reregistration. 

The  reregistration  program  is  being 
conducted  under  Congressionally- 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore.  EP.^  is  issuing 
these  REDs  as  final  documents  with  a 
60-day  comment  period.  Although  the 
60-day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  oppDrtunitv 
for  public  input  and  a  mechanism  for 
initiating  any  necessan'  amendments  to 
the  REDs.  All  comments  will  be 
carefully  considered  by  the  Agency.  If 
anv  comment  significantlv  affects  a 
RED,  EPA  will  amend  the  RED  by 
publishing  the  amendment  in  the 
Federal  Register. 

B  What  is  the  Agency's  Authority  for 
Taking  this  Action^ 

The  legal  authority  for  these 
reregistration  eligibility  decisions  falls 
under  FIFRA,  as  amended  in  1988  and 
1996.  FIFR,\  section  4(g)(2)(A)  directs 
that,  after  submission  of  all  data 


concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
di:tive  ingredient  are  eligible  for 
reregistration,"  before  calling  in 
product-specific  data  on  individual 
end-use  products,  and  either 
reregistering  products  or  taking  "other 
appropriate  regulatory  action." 

List  of  Subiects 

Environmental  protection,  pesticides. 

Dated   December  H.  2000 

Lois  Rossi, 

Director.  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

[FR  Do.    00-320.17  Filed  12-19-O0:  8:45  am] 
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ENVmONMENTAL  PROTECTION 
AGENCY 

[PF-981;FRL-6751-9] 

Notice  of  Filing  Pesticide  Petitions  to 
Establish  Tolerances  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-981,  must  be 
received  on  or  before  January  19,  2001. 
ADDRESSES:  (;()mments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-981  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bipin  V..  Gandhi.  Registration 
Division  (750.'5C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  N\V., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8.380;  e-mail  address: 
gandhi. bipin@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  (leneral  Information 

A  Does  this  Action  Apply  to  Me? 

You  mav  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 


entities  may  include,  but  are  not  limited 
to: 


Categories 


NAICS 
codes 


Examples  of  poten- 
tially affected  enti- 
ties 


Industry 


111  I  Crop  production 

112  '  Animal  production 
31 1  1  Food  manufacturing 
32532  Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 

"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 

"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
981.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 


available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy,, 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-981  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  Tlie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-981,  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 


information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  youj 
comments: 

1,  Explain  your  views  as  clearly  as 
possible. 

2,  Describe  any  assumptions  that  you 
used. 

3,  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views, 

4,  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5,  Provide  specific  examples  to 
illustrate  your  concerns. 

6,  Make  siu^  to  submit  your 
comments  by  the  deadline  in  this 
notice, 

7,  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation, 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certeun  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of 
these  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives,  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 


Dated:  December  8,  2000. 
James  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner  summary  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summaries  of  the  petitions 
were  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petitioner's 
summaries  verbatim  without  editing  it 
in  any  way.  The  petitioner's  summaries 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemicals 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Firmenich  Incorporated 

1.PP6E4757 

EPA  has  received  a  pesticide  petition 
(PP  6E4757)  from  Firmenich 
Incorporated,  P.O.  5880,  Princeton,  NJ 
08543  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA,  21  U.S.C.  346a(d), 
to  amend  40  CFR  part  180,  to  establish 
an  exemption  from  the  requirement  of  a 
tolerance  for  octanal  when  used  as  an 
inert  ingredient  in  the  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities 
(RACs)  after  harvest  under  40  CFR 
180.1001(c)  and  appUed  to  animals 
under  40  CFR  180.1001(e).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

Since  this  petition  is  for  an  exemption 
from  the  requirement  of  a  tolerance,  an 
analytical  method  is  not  required. 

B.  Toxicological  Profile 

As  part  of  the  EPA  policy  statement 
on  inert  ingredients  published  in  the 
Federal  Register  of  April  22.  1987  (52 
FR  13305)  (FRL -3190-1),  the  Agency 
set  forth  a  list  of  studies  which  generally 
are  used  to  evaluate  the  risks  posed  by 
the  presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  the  Agency 
generally  does  not  require  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  from 
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tho  requiremont  of  a  tolerance  for  an 
inert  ingredient 

The  cldta  that  Firmenich  believes 
supports  establishing  an  e.xemption 
from  tolerance  is  summarized  below. 
More  detailed  information  has  been 
provided  to  the  Agency 

Octanal  has  been  used  in  foodstuffs  as 
a  flavoring  agent  since  the  19(JU's  and  is 
approved  by  the  Food  and  Drug 
.administration  (FDA)  as  generallv 
recognized  as  safe  (GRAS)  (21  CFR 
172.515)  and  by  the  Council  of  Europe 
as  in  the  list  of  substances  granted  "A 
status" —  may  be  used  in  foodstuffs 
(COE  \o.  97).  It  is  recognized  by  the 
flavor  and  extract  manufacturer's 
association  as  GIL^S  (GR,\S  3  (2797)). 

1.  Acute  toxicity  The  LD^,,  of  octanal 
has  been  determined  to  be  5  63  grams/ 
kilogram  (g-  kg)  for  the  rat.  In  an  acute 
inhalation  toxicity  study  with  rats,  no 
mortality  was  found  after  8  hours  of 
exposure  to  a  concentrated  vapor  of 
octanal.  The  dermal  LDso  in  rabbits  was 
found  to  be  6  35  milligram/Liter/ 
kilogram  (mg/L/kg)  using  a  24  hour 
occluded  patch 

The  L(U,,  of  octanal  was  found  to  be 
7.9  mg'L  in  fish  (Poecilia  rfticulata]  and 
>111  mg/kg  in  the  bird  (redwing 
blackbird).  These  values  are  in 
agreement  with  the  ECOSAR  calculated 
values  of  6.1  mg/L  for  fish,  2  3  mg/L  for 
Daphnia.  and  13.0  mg/L  for  green  algae. 

2.  Genotoxicty:  An  Ames  test  with 
and  without  S-9  using  strains  TA  98. 
TA  100.  TA  1535,  and  TA  1537  at  3 
Mmol /plate  produced  no  adverse  effects. 

3.  Reproductive  and  developmental 
toxicity.  Toxicity  and  teratogenicity  of 
octanal  was  evaluated  in  chickens  by 
injecting  50  chick  embryos 
suprablastodermally  at  72  hours  of 
incubation  with  0.05M  octanal  in  olive 
oil.  The  teratogenicity  reproductive 
effect  for  octanal  was  4.16%  versus 
7.9%  for  the  solvent  alone. 

4.  Subchronic  toxicity.  In  a  12-week 
subchronic  study  with  12  rats  per  sex 
per  dose  using  a  mixture  of  aldehydes 
from  C-8  to  C-12,  there  were  no  adverse 
effects  at  12.4  mg/kg. 

5.  Endocrine  disruption  Octanal  is 
not  structurally  similar  to  any 
substances  known  to  be  an  endocrine 
disrupter. 

C  Aggregate  Exposure 

Consistent  with  section  408(c)(2)(B)  of 
FFDCA.  Firmenich  believes  that,  based 
on  this  submission,  the  Agency  has 
sufficient  information  to  assess  the 
hazards  of  octanal  and  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  for 
tolerance  exemption  for  the  residues  of 
octanal  on  growing  crops,  RAGS  after 
harvest,  and  animals. 


Dietan'  exposure.  For  the  purpose  of 
assessing  the  potential  dietary  exposure 
under  these  exemptions,  Firmenich 
Incorporated  considers  that  octanal 
could  be  present  in  all  raw  and 
processed  agricultural  commodities. 

1   Food  Octanal  is  a  GR.\S  substance 
21  CFR  172.515  and  is  included  by  the 
Council  of  Europe  in  the  list  of 
substances  granted  "A  status" — may  be 
used  in  foodstuffs  (COE  No.  97).  The 
flavors  and  extract  manufacturer's 
association  states:  Generally  recognized 
as  safe  as  a  flavor  ingredient — GRAS  3, 
(2797).  The  [oint  Expert  Committee  on 
food  additives  has  established  an 
allowable  daily  intake  (ADI)  of  0.1  mg/ 
kg  (with  nonanal)  (1984).  Therefore,  no 
concerns  for  risk  associated  with  any 
potential  exposure  scenarios  are 
reasonablv  foreseeable. 

2.  Drinking  water.  Due  to  the  low 
water  solubility  (estimated  91  mg/L  by 
ECOSAR),  only  very  low  drinking  water 
exposure  is  expected  and  would  not 
contribute  significantly  to  the  ADI. 
Therefore,  no  concerns  for  risk 
associated  with  any  potential  exposure 
scenarios  are  reasonably  foreseeable 

D.  Cumulative  Effects 

Section  408(b)(2){D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modif\',  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  particular  chemical's  residues 
and  "other  substances  that  have  a 
common  mechanism  of  toxicity  '. 
Octanal  has  been  in  public  use  since  the 
1900's  and  the  lack  of  observed  toxicity 
after  acute  and  chronic  exposure  would 
suggest  that  a  cumulative  risk 
assessment  is  therefore  not  necessary. 

E.  Safety  Determination 

1.  U.S  population.  Octanal  has  been 
granted  self-affirmed  GRAS  status  in  the 
LInited  States,  is  approved  for  food  use 
in  Europe,  and  by  the  World  Health 
Organization  (WHO)  [oint  Expert 
Committee  on  food  additives,  with  an 
ADI  of  0  1  mg/kg  (based  on  nonanal). 
Based  on  this  material's  low-risk  profile, 
there  is  reasonable  certainty  that  no 
harm  to  the  U.S.  population  will  result 
from  aggregate  exposure  to  octanal. 

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  a  10-fold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessment 


either  directly  through  the  margin  of 
exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

Due  to  the  extensive  available 
toxicological  data  base  including  sub- 
chronic toxicity  studies  and  the 
expected  low  toxicity  of  this  compound, 
Firmenich  Incorporated  does  not  believe 
a  safety  factor  analysis  is  necessary  in 
assessing  the  risk  of  these  compounds. 
For  the  same  reasons,  Firmenich 
believes  the  additional  safety  factor  is 
unnecessary. 

F.  International  Tolerances 

There  are  no  known  international 
tolerances  for  octanol. 

2.  PP6E4758 

EPA  has  received  a  pesticide  petition 
(PP  6E4758)  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  for 
ethyl  maltol  when  used  as  an  inert 
ingredient  in  the  pesticide  formulations 
applied  to  growing  crops  or  to  RAC  after 
harvest  under  40  CFR  180.1001(c)  and 
applied  to  animals  under  40  CFR 
180.1001  (e).  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

Since  this  petition  is  for  an  exemption 
from  the  requirement  of  a  tolerance  an 
analytical  method  is  not  required. 

B.  Toxicological  Profile 

As  a  part  of  the  EPA  policy  statement 
on  inert  ingredients  published  in  the 
Federal  Register  of  April  22.  1987  (52 
FR  13305)  (FRL-3190-1),  the  Agency 
set  forth  a  list  of  studies  which  generally 
are  used  to  evaluate  the  risks  posed  by 
the  presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  the  Agency 
generally  does  not  require  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  for  an 
inert  ingredient. 

The  data  that  Firmenich  believes 
supports  establishing  an  exemption 
from  tolerance  is  summarized  below. 
More  detailed  information  has  been 
provided  to  the  Agency. 

Ethyl  maltol  has  been  used  in 
foodstuffs  as  a  flavoring  agent  since  the 


1950's  and  is  approved  by  the  FDA  as 
GRAS  (21  CFR  172.515)  and  by  the 
Council  of  Europe  as  in  the  list  of 
substances  granted  "A  status" — may  be 
used  in  foodstuffs  (COE  No.  692).  It  is 
recognized  by  the  flavor  and  extract 
manufacturer's  association  as  GRAS 
(GRAS  10  (3487)). 

1.  Acute  toxicity.  The  LDso  of  ethyl 
maltol  has  been  determined  to  be  1.15 
g/kg  for  the  rat,  0.78  g/kg  in  the  mouse, 
and  1,27  g/kg  in  the  chicken.  While 
there  is  no  known  aquatic  testing,  the 
ECOSAR  program  predicts  that  ethyl 
maltol  would  be  practically  non  toxic  to 
fish  (LC5o=  2.3  g/L).  Daphnia  (LC5o=  11 
to  3  g/L)  and  green  algae  (EC5o=  0.6  to 
1.4  g/L). 

2.  Genotoxicty.  An  Ames  test  vvith 
and  without  S-9  using  strains  TA  1535, 
TA  1537,  TA  1538,  TA  1539  and  TA  100 
at  up  to  3.6  mg/plate  in  DMSO  or  water 
produced  no  adverse  effects. 

hi  a  micronucleus  test  with  male  and 
female  NMRI  mice,  no  adverse  effects 
were  observed  at'24,  48,  or  72  hours  at 
980  mg/kg. 

In  a  study  with  Drosophila 
melangaster  the  number  of  sex-linked 
lethal  (SRL)  chromosomes  was  counted. 
The  no  effect  level  was  14  millimolar 
ethyl  maltol. 

3.  Reproductive  and  developmental 
toxicity.  Toxicity  and  teratogenicity  of 
ethyl  maltol  was  evaluated  in  chickens 
by  injecting  50  chick  embryos 
suprablastodermally  at  72  hours  of 
incubation  with  0,05M  ethyl  maltol  in 
olive  oil.  The  teratogenicity 
reproductive  effect  for  ethyl  maltol  was 
4,16%  versus  7,9%  for  the  solvent 
alone. 

4.  Subchronic  toxicity.  In  a  90-day 
study  with  male  and  female  Beagle 
dogs,  no  effects  were  observed  when  the 
animals  were  fed  500  mg/kg  ethyl 
maltol  orally.  In  a  study  with  weanling 
Albino  rats  feed  concentrations  of  ethyl 
maltol  for  90  days,  effects  were  noted  in 
the  kidney  at  1.000  mg/kg.  No  mortality 
occurred. 

5.  Chronic  toxicity.  A  2-year  rat 
reproduction  study  with  ethyl  maltol 
involving  two  separate  litters  of 
offspring  was  conducted  at  levels  up  to 
200  mg/kg.  No  adverse  effects  on  the 
parents  or  offspring  were  observed. 
Similarly  in  a  2-year  study  with  Beagle 
dogs,  no  adverse  effects  were  seen  in  the 
parents  or  offspring  at  up  to  200  mg/kg. 

6.  Animal  metabolism.  The  excretion 
rate  of  ethyl  maltol  was  measured  in  the 
dog  by  both  oral  and  intravenous  routes 
of  administration.  Beagle  dogs  were  fed 
200  mg/kg  of  ethyl  maltol  daily  for  99 
days  and  the  urine  and  feces  collected 
for  24  hours  after  day  98,  and  99. 
Urinary  excretion  of  the  test  substance 
averaged  0.13%  of  the  daily  dose,  while 


excretion  of  the  sulfate  and  glucuronide 
conjugates  averaged  64.0%.  Similarly, 
64.5%  of  a  single  intravenous  10  mg/kg 
dose  of  ethyl  maltol  was  excreted  as  the 
conjugates  in  24  hours  and  66.3%  in  72 
hom«. 

7,  Endocrine  disruption.  Ethyl  maltol 
is  not  structurally  similar  to  any 
substances  known  to  be  an  endocrine 
disrupter, 

C.  Aggregate  Exposure 

Consistent  with  section  408(c)(2)(B)  of 
FFDCA,  Firmenich  Incorporated 
believes  that,  based  on  this  submission, 
the  Agency  has  sufficient  information  to 
assess  the  hazards  of  ethyl  maltol  and 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2)  for  tolerance  exemption  for  the 
residues  of  ethyl  maltol  on  growing 
crops,  RACs  after  harvest,  and  animals. 

Dietary  exposure.  For  the  purpose  of 
assessing  the  potential  dietary  exposure 
under  these  exemptions,  Firmenich 
Incorporated  considers  that  ethyl  maltol 
could  be  present  in  all  raw  and 
processed  agricultural  commodities. 

1,  Food.  Ethyl  maltol  is  a  GRAS 
substance  21  CFR  172.515  and  is 
included  by  the  Coiuicil  of  Europe  in 
the  list  of  substances  granted  "A 
status" — may  be  used  in  foodstuffs  (COE 
No,  692),  The  flavors  and  extract 
manufacturer's  association  states: 
Generally  recognized  as  safe  as  a  flavor 
ingredient— GRAS  3.  (3487).  The  Joint 
Expert  Committee  on  food  additives  has 
established  an  ADI  of  0.2  mg/kg)  (1974). 
Therefore,  no  concerns  for  risk 
associated  with  any  potential  exposure 
scenarios  are  reasonably  foreseeable. 

2,  Drinking  water.  While  ethyl  maltol 
is  soluble  in  water,  it  has  been  used 
since  the  1950's  in  beverages,  candies. 
and  other  food  items.  The  lack  of 
observed  toxicity  after  acute  and 
chronic  exposure  would  indicate  that 
the  presence  of  trace  amounts  of  ethyl 
maltol  in  drinking  water  would  pose  no 
appreciable  risk  to  humans. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that, "when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  particular  chemical's  residues 
and  "other  substances  that  have  a 
common  mechanism  of  toxicity".  Ethyl 
maltol  has  been  in  public  use  since  the 
1950's  and  the  lack  of  observed  toxicity 
after  acute  and  chronic  exposure  would 
suggest  that  a  cumulative  risk 
assessment  is  therefore  not  necessary. 


E.  Safety  Determination 

1,  L^.S.  population.  Ethyl  maltol  has 
been  granted  self-affirmed  GRAS  status 
in  the  United  States,  is  approved  for 
food  use  in  Europe,  and  by  the  WHO 
Joint  Expert  Committee  on  food 
additives,  with  an  ADI  of  0.2  mg/kg. 
Based  on  this  material's  low-risk  profile, 
there  is  reasonable  certainty  that  no 
harm  to  the  U.  S.  population  will  result 
from  aggregate  exposure  to  ethyl  maltol. 

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  a  10-fold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA's  risk  assessment 
either  directly  through  the  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  pose  no  appreciable  risk  to 
humans. 

Due  to  the  extensive  available 
toxicological  data  base  including  sub- 
chronic toxicity  studies  and  the 
expected  low  toxicity  of  this  compound, 
Firmenich  Incorporated  does  not  believe 
a  safety  factor  analysis  is  necessary  in 
assessing  the  risk  of  these  compounds. 

F.  International  Tolerances 

There  are  no  known  international 
tolerances  for  ethyl  maltol. 

3.PP6E4759 

EPA  has  received  a  pesticide  petition 
(6E4759),  to  amend  40  CFR  part  180,  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  ethyl 
methylphenylglycidate  when  used  as  an 
inert  ingredient  in  the  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest  under  40  CFR  180.1001(c)  and 
applied  to  animals  under  40  CFR 
180.1001  (e).  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA: 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

Since  the  petition  is  for  an  exemption 
from  the  requirement  of  a  tolerance,  an 
analytical  method  is  not  required. 

B.  Toxicological  Profile 

As  a  part  of  the  EPA  policy  statement 
on  inert  ingredients  published  in  the 
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Federal  Register  of  April  22.  1987  (52 
FR  13305)  (FRL  -3190-1),  the  Agency 
set  forth  a  list  of  studies  which  can 
generally  be  used  »o  evaluate  the  risks 
posed  by  the  presence  of  an  inert 
ingredient  in  a  pesticide  formulation 
However,  where  it  can  be  determined 
without  that  data  that  the  inert 
ingredient  will  present  minimal  or  no 
risk,  the  Agency  generally  does  not 
require  some  or  all  of  the  listed  studies 
to  rule  on  the  proposed  tolerance  or 
exemption  from  the  requirement  of  a 
tolerance  for  an  inert  ingredient. 

The  date  that  Firmenich  believes 
supports  establishing  an  exemption 
from  tolerance  is  summarized  below. 
More  detailed  information  has  been 
provided  to  the  Agency. 

Ethyl  methylphenylglycidate  has  been 
used  in  foodstuffs  as  a  flavoring  agent 
since  the  1930's  and  is  approved  bv  the 
FDAasGR.'\S(21  CFR  182.60)  and  by 
the  Council  of  Europe  as  in  the  list  of 
substances  granted  "A  status" —  may  be 
used  in  foodstuffs  (COE  No.  6002).  it  is 
recognized  by  the  flavor  and  extract 
manufacturer's  association  as  GRAS 
((;RA.S  3  (2444)) 

1   Acutf  toxicity.  The  LD-,,  of  ethyl 
methylphenylglycidate  has  been 
determined  to  be  5.47  g/kg  for  the  rat. 
5.6  mL/kg  for  the  mouse,  and  4.05  g/kg 
for  the  guinea  pig. 

Due  to  the  very  low  water  solubility 
of  ethyl  methylphenylglycidate  and  the 
octanol/water  coefficient  (estimated 
Kow  3.0).  acute  aquatic  toxicity  testing 
is  thereby  precluded. 

2.  CtPnotoxicty.  An  Ames  tests  with  S- 
9  fractions  from  Aroclor-pretreated  rats 
at  doses  up  to  3.6  mg/plate  with  and 
without  S-9  gave  no  adverse  effe<:t 
Similarlv.  an  Ames  test,  with  strains 
TA98,  TA  100,  TA1535,  TA1537  and 
TA97.  also  gave  no  adverse  effects.  A 
Drosophihi  melugastnr  and 
micronucleus  test  on  mouse  bone 
marrow  appeared  weakly  mutagenic  in 
the  Drosophila  only. 

A  Chinese  hamster  ovary  (CHO)  cell 
study  with  ethyl  methylphenylglycidate 
treated  8-12  hours  without  rat  S-9  and 
2  hours  with  S-9.  gave  positive  sister 
chromatid  exchange  effects  without  S- 
9  over  the  full  range  of  doses  tested.  16 
-  160  |ig/mL.  and  no  effect  with  S-9 
over  the  whole  range.  Similarly,  there 
were  significant  increases  in 
chromosome  aberrations  river  the  range 
50-500  ng/mL  with  and  without  S-9, 

3,  Reproductive  and  developmental 
toxicity  Toxicity  and  teratogenicitv  of 
ethvl  methylphenylglycidate  was 
evaluated  in  chickens  with  mortality 
and  structural  &  functional  defects  being 
evaluated.  The  teratogenicity  NOEC  was 
25  mg/egg  and  the  LDs,,  was  8  16  mg/ 
egg- 


A  mouse  carcinogenicity  and 
mutagenesis  study  was  conducted  in  15/ 
sex/dose  male  and  female  mice  by 
intraperitoneal  injection  3X  per  weeks 
for  8  weeks  at  the  maximum  tolerance 
d(jse  (MTD)  and  0.20X  MTD  of  ethyl 
methylphenylglycidate.  There  were  10 
deaths  at  0.45  g/kg  and  4  deaths  at  2.15 
g/kg.  Similarly,  an  intrapedtonile  ethyl 
methviphenylglycidate  study  with  male 
and  female  mice  showed  no  effects  at 
the  highest  dose  treated,  1.856  mg/kg. 

4.  Subchronic  toxicity.  In  a  16-week 
rat  study  with  male  and  female 
(Jsborne-Mendel  rats  at  10,000  parts  per 
million  (ppm)  ethyl 

methviphenylglycidate  weight  changes, 
reproductive  effects,  growth  retardation 
in  males,  and  marked  testicular  atrophy 
was  observed.  In  a  1-year  study  with 
male  and  female  Osborne-Mendel  rats, 
no  effects  were  observed  at  2.500  ppm 
of  ethyl  methylphenylglycidate  on 
growth,  haematology  or  macroscopic/ 
microscopic  tissue  examination.  In  a 
second  study,  ethyl 

methylphenylglycidate.  was  fed  to  male 
anil  female  rats  for  15  weeks  at  0.0,  0.02. 
0. 1.  and  0.5%  in  the  diet.  No  effect  was 
observed  on  the  growth  rate,  food 
consumption,  or  water  consumption  of 
the  animals.  The  only  effect  attributable 
to  the  test  substance  were  increased 
organ  weight  changes  in  the  animals  fed 
at  the  0.5"''..  level.  The  no  observed 
adverse  effect  level  was  0.1%  ethyl 
methyl phenvlglycidate.  corresponding 
lo  150  and  60  mg/kg/day  respectively  at 
the  beginning  and  end  of  the  studv. 

5.  Chronic  toxicity.  In  a  rat  study, 
male  and  female  rats  were  fed  for  1.5  to 
2  years  at  0  1"..  and  0.5%  ethyl 
methviphenylglycidate  in  their  diet.  No 
effeits  were  observed  at  the  0.1%  level. 
At  0.5%  in  the  diet,  neurotoxic  effects, 
body  weight  (hwt)  changes,  pareses  of 
the  rear  extremities  with  histological 
degeneration  of  the  ischia  nerve,  and 
growth  inhibition  were  observed.  In  a 
second  studv  with  48  Wistar  rats/sex  at 
0.  0.02,  0.1.  and  0.5  EMPG  in  the  diet 
for  2  years,  no  effects  were  observed  at 
0.1%  (EMPG  intake  of  approximately  35 
mg/kg/dav  ethyl  methylphenylglycidate 
for  the  males  and  60  mg/kg/dav  ethyl 
methvl[)herivlglycidate  for  the  females). 
At  0.5"'...  weight  changes,  liver, 
micropathology  in  other  organs, 
significant  decrease  in  body  weight  in 
females,  increased  incidents  of 
histopathology  changes  in  lymph  nodes, 
pancreas,  adrenal  glands,  and  liver  were 
noted.  No  differences  in  mortality, 
hematology,  serum  chemistry,  renal 
function,  organ  weights,  or  motor 
coordination  were  observed  at  anv  dose. 

6  Endochiie  disruption.  Ethyl 
methylphenylglycidate  is  not 


structurally  similar  to  any  substances 
know  to  be  an  endocrine  disrupter. 

C.  Aggregate  Exposure 

Consistent  with  section  408(c)(2)(B)  of 
FFDCA.  Firmenich  Incorporated 
believes  that,  based  on  this  submission, 
the  Agency  has  sufficient  information  to 
assess  the  hazards  of  ethyl 
methylphenylglycidate  and  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  for 
tolerance  exemption  for  the  residues  of 
ethyl  methylphenylglycidate  on  growing 
crops,  RACs  after  harvest,  and  animals. 

Dietary  exposure.  For  the  purpose  of 
assessing  the  potential  dietary  exposure 
under  these  exemptions,  Firmenich 
Incorporated  considers  that  ethyl 
methylphenylglycidate  could  be  present 
in  all  raw  and  processed  agricultural 
commodities. 

1.  Food.  Ethyl  methylphenylglvcidate 
is  a  GRAS  substance  21  CFR  182 '60  and 
is  included  by  the  Council  of  Europe  in 
the  list  of  substances  granted"A 
status" — may  be  used  in  foodstuffs  (COE 
No.  6002).  The  flavors  and  extract 
manufacturer's  association  states: 
Generally  recognized  as  safe  as  a  flavor 
ingredient— GRAS  3.  (2444).  The  Joint 
Expert  Committee  on  food  additives  has 
established  an  ADI  of  0.5  mg/kg  (1984). 
Therefore,  no  concerns  for  risk 
associated  with  any  potential  exposure 
scenarios  are  reasonably  foreseeable. 

2.  Drinking  water.  Due  to  the  low- 
water  solubility  (estimated  87  mg/L  by 
ECOSAR),  only  very  low  drinking  water 
exposure  is  expected  and  would  not 
contribute  significantly  to  the  ADI, 
Therefore,  no  concerns  for  risk 
associated  with  any  potential  exposure 
scenarios  are  reasonably  foreseeable. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  particular  chemical's  residues 
and  "other  substances  that  have  a 
common  mechanism  of  toxicity".  Ethyl 
methylphenylglycidate  has  been  in 
public  use  since  the  1930s  and  the  lack 
of  observed  toxicity  after  acute  and 
chronic  exposure  would  suggest  that  a 
cumulative  risk  assessment  is  therefore 
not  necessary. 

E.  Safety  Determination 

1.  U.S.  population.  Ethyl 
methylphenylglycidate  has  been  granted 
self-affirmed  GRAS  status  in  the  United 
States,  is  approved  for  food  use  in 
Europe,  and  by  the  WHO  Joint  Expert 
Committee  on  food  additives,  with  an 


ADI  of  0.5  mg/kg.  Based  on  this 
material's  low-risk  profile,  there  is 
reasonable  certainty  that  no  harm  to  the 
U.  S.  population  will  result  from 
aggregate  exposure  to  ethyl 
methylphenylglycidate.     

2.  infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  a  ten-fold  MOE  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  unless  EPA  concludes  that  a 
different  margin  of  safety  will  be  safe  for 
infants  and  children.  Margins  of  safety 
are  incorporated  into  EPA's  risk 
assessment  either  directly  through  the 
MOE  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  pose  no 
appreciable  risk  to  humans. 

Due  to  the  extensive  available 
toxicological  data  base  including 
chronic  toxicity  studies  eind  the 
expected  low  toxicity  of  this  compound, 
Firmenich  Incorporated  does  not  believe 
a  safety  factor  analysis  is  necessary  in 
assessing  the  risk  of  these  compounds. 
For  the  same  reasons,  Firmenich 
believes  the  additional  safety  factor  is 
unnecessary. 

F.  International  Tolerances 

There  are  no  known  international 
tolerances  for  ethyl  methyl- 
phenylglycidate 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-987;  FRL-6760-6] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-987,  must  be 
received  on  or  before  January  19,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I,C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 


that  you  identify  docket  control  number 
PF-987  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMA-PON  CONTACT:  By 
mail:  Indira  Gairola,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460;  telephone 
number:  (703)  308-6379;  e-mail  address: 
gairola.indira@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 


NAICS 
codes 


Examples  ot  poten- 
tially affected  enti- 
ties 


Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufactunng 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  vou  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
vvrvkrw.epa.gov/fedrgstr/. 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
987.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
phvsically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal'Mall 
#2.  1921  Jefferson  Davis  Highway. 
Arlington.  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  mav  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identifv'  docket 
control  number  PF-987  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Peimsylvania  Ave.,  N\\., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
vour  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway. 
Arlington.  "VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
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format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-987.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
COMTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA ' 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Comestic  Act  (FFDCA).  21 


U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2};  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated  December  8.  2000. 


lames  Jones. 

Director.  Hitgistration  Division.  Office  of 
Pesticide  Programs 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  £ind 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Miller  Chemical  and  Fertilizer 
Corporation 

PP  1E6239 

EPA  has  received  a  pesticide  petition 
(1E6239)  from  Miller  Chemical  and 
Fertilizer  Corporation.  P.O.  Box  333. 
Radio  Road.  Hanover,  PA  17331 
proposing,  pursuant  to  section  408(d)  of 
the  (FFDCA),  21  U.S.C.  346a(d).  to 
amend  40  CFR  180.1001(c)  and  (e),  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for 
polybutylene  as  an  inert  ingredient  in  or 
on  growing  crops  or  when  applied  to  the 
raw  agricultural  commodity  (RAC)  after 
harvest  or  when  applied  to  animals. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 


A.  Toxicological  Profile 

As  part  of  the  EPA  policy  statement 
on  inert  in^edients  published  in  the 
Federal  Register  (52  FR  13305,  April  22. 
1987),  the  Agency  set  forth  a  list  of 
studies  which  would  generally  be  used 
to  evaluate  the  risks  posed  by  the 
presence  of  em  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  the  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  the  Agency 
generally  does  not  requin-  some  or  all  of 
the  listed  studies  to  rule  en  the 
proposed  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  for  an 
inert  ingredient.  Miller  Chemical  and 
Fertilizer  Corporation  believes  that  the 
data  and  the  information  described 
below  are  adequate  to  ascertain  the 
toxicology  and  characterize  the  risk 
associated  with  the  use  of  polybutylene 
(CAS  Reg.  No.9003-29-6)  as  an  inert 
ingredient  in  pesticide  formulations 
applied  to  growing  crops.  RACs  ^er 
harvest,  and  to  animals. 

In  the  case  of  certain  chemicajf 
substances  that  are  defined  as 
"polymers"  EPA  has  established ■  set  of 
criteria  which  identify  categonesl 
polymers  that  present  low  risk.  TB.se 
criteria  (codified  in  40  CFR  723.2  ll 
identify  polymers  that  are  relativel 
unreactive  and  stable  compared  tol'her 
chemical  substances  as  well  as  polpiers 
that  are  not  readily  absorbed.  Thes.1 
properties  generally  limit  a  polymej 
ability  to  cause  adverse  effects.  In 
addition,  these  criteria  exclude  ■ 
polymers  about  which  little  is  knoKJ 
EPA  believes  that  polymers  meeting] 
criteria  noted  below  will  present 
minimal  or  no  risk. 

Polybutylene  conforms  to  the 
definition  of  a  polymer  given  in  40  C  | 
723.  250(b)  and  meets  the  following 
criteria  that  are  used  to  identify  low  r  | 
polymers. 

1 .  Polybutylene  is  not  a  cationic 
polymer,  nor  is  it  reasonably  anticipat  | 
to  become  a  cationic  polymer  in  a 
natural  aquatic  environment. 

2.  Polybutylene  contains  as  an 
integral  part  of  its  composition  the 
atomic  elements  carbon  and  hydrogen. 

3.  Polybutylene  does  not  contain  as  ai| 
integral  part  of  its  composition  any 
elements  other  those  listed  in  40  CFR 
723.250(d)(2)(ii). 

4.  Polybutylene  is  not  designed,  nor  is  1 
it  reasonably  anticipated  to  substantially 
degrade,  decompose,  or  depolymerize. 

5.  Polybutylene  is  not  manufactured 
or  imported  from  monomers  and/or 
other  reactants  that  are  not  already 
included  on  the  Toxic  Substances 
Control  Act  (TSCA)  Chemical  Substance 
Inventory  or  manufactured  under  am 
applicable  TSCA  section  5  exemption. 


6.  Polybutylene  is  not  a  water 
absorbing  polymer. 

7.  Polybutylene  does  not  contain  any 
group  as  reactive  functional  groups. 

8.  The  minimiun  number-average 
molecular  weight  of  polybutylene  is 
listed  as  1,330  daltons.  Substances  with 
molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000 
generally  are  not  absorbed  through  the 
intact  gastrointestincal  (GI)  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapable 
of  eliciting  a  toxic  response. 

9.  Polybutylene  has  a  number-average 
molecular  weight  of  1.330  and  contains 
less  than  10%  oligomeric  material 
below  molecular  weight  of  500  and  less 
than  25%  oligomeric  material  below 
1.000  molecular  weight. 

In  addition,  polybutylene  is  approved 
by  the  Food  and  Drug  Administration 
(FDA)  under  21  CFR  for  following  food 
contact  applications: 

a.  Polybutylene  is  cleared  for  use  in 
contact  with  food  under  21  CFR 
177.1430.  The  specifications  set  forth  in 
this  regulation  for  isobutylene-butene 
copolymers  include  molecular  weight 
range  (150-5,000),  viscosity  range  and 
maximum  bromine  values. 

b.  Polybutylene  is  approved  imder  21 
CFR  175.125  for  use  as  a  component  of 
release  coatings  on  backings  or  linings 
for  pressure  sensitive  adhesive  labels  for 
food  contact  applications. 

c.  Polybutylene  is  approved  imder  21 
CFR  175.300  for  use  as  a  component  of 
resinous  and  polymeric  coatings  for 
food  contact  surfaces. 

d.  Polybutylene  is  approved  imder  21 
CFR  176.170  for  use  as  a  component  of 
paper  and  paperboard  in  contact  v»rith 
aqueous  and  fatty  foods. 

e.  Polybutylene  is  approved  imder  21 
CFR  176.180  for  use  as  a  component  of 
paper  and  paperboard  in  contact  with 
dry  foods. 

f.  Polybutylene  is  approved  under  21 
CFR  176.210  for  use  as  a  defoaming 
agent  in  the  manufacture  of  paper  and 
paperboard  that  come  in  contact  with 
food. 

g.  Polybutylene  is  approved  under  21 
CFR  177.1520  for  use  as  a  plasticizer  in 
polyethylene  used  in  the  manufacture  of 
articles  for  food  contact  applications. 

h.  Polybutylene  is  approved  under  21 
CFR  177.1640  for  use  as  a  plasticizer  in 
polystyrene  used  in  the  manufacture  of 
articles  for  food  contact  applications. 

i.  Polybutylene  is  approved  under  21 
CFR  177.2800  for  use  as  a  component  of 
textiles  and  textile  fibers  used  in  the 
manufacture  of  articles  for  food  contact 
applications. 


j.  Polybutylene  is  approved  for  use  in 
lubricants  with  incidental  food  contact 
under  21  CFR  178.3570. 

k.  Polybutylene  is  approved  under  21 
CFR  178.3710  for  use  as  a  component  of 
articles  that  come  in  contact  with  food. 

1.  Polybutylene  is  approved  under  21 
CFR  178.3740  for  use  as  a  component  of 
articles  that  come  in  contact  with  food. 

The  above  regulations  are  applicable 
to  polybutylenes  manufactured  from 
stisobutylene  and  n-butene  as 
monomers  (complying  with  21  CFR 
177.1430).  The  Food  and  Drug 
Administration  (FDA)  has  also  approved 
polybutylene  for  other  food  contact 
applications  under  21  CFR  175.105,  21 
CFR  177.1420,  177.1520,  177.2260,  and 
178.3910.  In  other  words,  the  FDA  has 
determined  that  polybutylenes  are  safe 
to  use  in  articles  that  come  in  contact 
with  food. 

Polybutylene  is  widely  used  as  a 
cosmetic  ingredient  in  personal  care 
products.  The  Cosmetic  Toiletry  and 
Fragrance  Association  (CTFA)  evaluated 
the  safety  of  polybutene  for  use  in 
personal  care  products  and  found  that  it 
is  safe  to  use  in  cosmetic  products. 

Polybutylene  (CAS  Reg.  No.90G3-29- 
6)  and  all  components  of  polybutylene 
are  listed  on  the  TSCA  Chemical 
Substances  Inventory. 

Polybutenes  are  exempt  from  the 
requirement  of  a  tolerance  under  40  CFR 
180.1037  for  residues  in  or  on  the  RAC: 

a.  Cottonseed  when  used  as  a  sticker 
agent  for  formulations  of  the  attractant 
gossyplure  (1:1  mixture  of  (Z,Z) —  and 
(Z,E}-7,ll-hexadecadien-l-ol  acetate]  to 
disrupt  the  mating  of  the  pink 
boUworm. 

b.  Artichokes  when  used  as  a  sticker 
agent  in  multi-layered  laminated 
controlled-release  dispensers  of  (Z)-ll- 
hexadecenal  to  disrupt  the  mating  of  the 
artichoke  plume  moth. 

B.  Aggregate  Exposure: 

Polybutylene  and  its  formulations 
have  been  in  commerce  for  more  than 
30  years.  The  copolymer  is  ubiquitous 
in  our  every  day  environment  and  it  is 
commonly  used  in  cosmetic 
formulations  (concentrations  ranging 
from  1  to  >50%),  adhesives,  caulks, 
sealants,  glazing  compounds,  coatings, 
lubricants,  stretch  wrap  film,  and 
electrical  cable  insulation. 

Although  exposure  to  polybutylene 
may  occur  through  dietary  (e.g., 
adhesives,  lubricants,  and  food 
wrappings),  and  non-occupational  (e.g.. 
electrical  cable  insulation)  sources,  the 
chemical  characteristics  of  polybutylene 
lead  to  the  conclusion  that  there  is  a 
reasonable  certainty  of  no  harm  from 
aggregate  exposure  to  this  polymer. 


The  Agency  has  maintained  that 
poljmaers  meeting  the  polymer 
exemption  criteria  (as  described 
previously  for  polybutylene)  will 
present  minimal  risk  to  human  health 
when  used  as  inert  ingredients  in 
pesticide  products  applied  to  food 
crops.  EPA  has  also  established 
exemptions  from  tolerance  for 
polymeric  materials  used  as  pesticide 
inert  ingredients  that  it  considers  to  be 
intrinsically  safe  based  on  the  fact  that 
they  are  listed  on  the  TSCA  Inventorv' 
or  meet  the  requirements  of  the 
amended  TSCA  polymer  exemption  and 
are  thereby  not  subject  to  the 
requirements  of  the  pre-manufacturing 
notification. 

Given  the  existing  widespread  and 
historic  use  of  polybutylene,  any 
additional  exposure  resulting  from  the 
approval  of  polybutylene  as  an  inert 
ingredient  in  pesticide  formulations  for 
use  on  growing  crops  or  to  RACs  after 
harvest  is  not  warranted. 

C.  Cumulative  Effects 

At  this  time  there  is  no  information  to 
indicate  that  any  toxic  effects  produced 
by  polybutylene  having  a  number 
average  molecular  weight  of  1,330 
would  be  cumulative  with  those  of  any 
other  chemical  substance(s).  Given  the 
categorization  of  polybutylene  as  a  "low 
risk  polymer"(40  CFR  723.250)  and  its 
proposed  use  as  an  inert  ingredient  in 
pesticide  formulations,  there  is  no 
reasonable  expectation  of  increased  risk 
due  to  cumulative  exposure. 

D.  Safety  Determination 

1.  U.S.  population.  As  a  matter  of 
policy,  EPA  has  in  the  past  established 
exemptions  from  tolerance  for 
polymeric  substances  used  as  pesticide 
inert  ingredients  that  it  considers  to  be 
intrinsically  safe  based  on  the  fact  that 
they  are  listed  on  the  TSCA  Inventory 
or  meet  the  requirements  of  the 
amended  TSCA  polymer  exemption  and 
are  thereby  not  subject  to  the 
requirements  of  premanufacture  notice 
(PMN).  The  Agency  has  maintained  that 
polymers  meeting  the  polymer 
exemption  criteria  will  present  minimal 
risk  to  human  health  when  used  as  inert 
ingredients  in  pesticide  formulations 
applied  to  RACs. 

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
supply  an  additional  10-fold  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  where  prenatal 
and/or  postnataltoxicity  are  found  or 
there  is  incompleteness  of  the  data  base, 
unless  EPA  concludes  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
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either  directly  through  the  use  of  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans,  bue  to  the 
low  expected  toxicity  of  polybutylene.  a 
safety  factor  analysis  is  not  required  for 
assessing  the  risk.  For  the  same  reasons 
the  additional  safety  factor  is 
unnecessary'. 

F  International  Tolerances 

Miller  Chemical  and  Fertilizer 
Corporation  is  not  aware  of  any  country 
requiring  a  tolerance  for  polybutylene 
having  a  number  average  molecular 
weight  of  1 .330.  Nor  have  there  been 
any  CODEX  maximum  residue  levels 
(MRLs)  established  for  any  food  crops  at 
this  time. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181078;  FRL-6757-7] 

Pesticide  Emergency  Exemptions; 
Agency  Decisions  and  State  and 
Federal  Agency  Crisis  Declarations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  or  denied 
emergency  exemptions  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  for  use  of 
pesticides  as  listed  in  this  notice.  The 
exemptions  or  denials  were  granted 
during  the  period  December  1999  to 
November  2000  to  control  unforseen 
pest  outbreaks 

FOR  FURTHER  INFORMATION  CONTACT:  See 

each  emergency  exemption  or  denial  for 
the  name  of  a  contact  person.  The 
following  information  applies  to  all 
contact  persons:  Team  Leader. 
Emergency  Response  Team.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  Ariel  Rios  Bldg.,  1200 
Pennsylvania  .^ve..  N\V..  Washington, 
DC  20460;  telephone  number:  (703) 
308-9366 

SUPPLEMENTARY  INFORMATION:  EPA  has 

granted  or  denied  emergency 
exemptions  to  the  following  State  and 
Federal  agencies.  The  emergency 
exemptions  may  take  the  following 
form:  Crisis,  public  health,  quarantine, 
or  specific.  EPA  has  also  listed  denied 
emergency  exemption  requests  in  this 
notice. 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  bv 
this  action  if  you  petition  EPA  for 
authorization  under  section  18  of  FIFRA 
to  use  pesticide  products  which  are 
otherwise  unavailable  for  a  given  use. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


NAir^ 

Examples  of 

Categones 

codes 

potentially  af- 

fected entities 

Federal  Gov- 

9241 

Federal  agen- 

ernment 

cies  that  pe- 
tition EPA 
for  section 
18  pesticide 
use  auttior- 
izatlon 

State  and  Ter- 

State  agen- 

ntonal gov- 

cies that  pe- 

ernment 

tition  EPA 

agencies 

for  section 

charged 

1 8  pesticide 

with  pes- 

use author- 

ticide au- 

ization 

thority 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  If  you  have 
anv  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B  How  Can  I  Get  Additional 
Information  or  Copies  of  this  Document 
or  Other  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wvvw.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-181078.  The  official  record 


consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action.   • 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  tlie  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hm^.,  Arlington,  VA,  fi-om  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805, 

II.  Background 

Under  FIFRA  section  18,  EPA  can 
authorize  the  use  of  a  pesticide  when 
emergency  conditions  exist. 
Authorizations  (commonly  called 
emergency  exemptions)  are  granted  to 
State  and  Federal  agencies  and  are  of 
four  types: 

1,  A  "specific  exemption"  authorizes 
use  of  a  pesticide  against  specific  pests 
on  a  limited  acreage  in  a  particular 
State,  Most  emergency  exemptions  are 
specific  exemptions. 

2,  "Quarantine"  and  "public  health" 
exemptions  are  a  particular  form  of 
specific  exemption  issued  for 
quarantine  or  public  health  purposes. 
These  are  rarely  requested. 

3,  A  "crisis  exemption"  is  initiated  by 
a  State  or  Federal  agency  (and  is 
confirmed  by  EPA)  when  there  is 
insufficient  time  to  request  and  obtain 
EPA  permission  for  use  of  a  pesticide  in 
an  emergency. 

EPA  may  deny  an  emergency 
exemption:  If  the  State  or  Federal 
agency  cannot  demonstrate  that  an 
emergency  exists,  if  the  use  poses 
unacceptable  risks  to  the  environment, 
or  if  EPA  cannot  reach  a  conclusion  that 
the  proposed  pesticide  use  is  likely  to 
result  in  "a  reasonable  certainty  of  no 
harm"  to  human  health,  including 
exposure  of  residues  of  the  pesticide  to 
infants  and  children. 

If  the  emergency  use  of  the  pesticide 
on  a  food  or  feed  commodity  would 
result  in  pesticide  chemical  residues, 
EPA  establishes  a  time-limited  tolerance 
meeting  the  "reasonable  certainty  of  no 
harm  standard"  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA). 

In  this  document:  EPA  identifies  the 
State  or  Federal  agency  granted  the 
exemption  or  denial,  the  type  of 


exemption,  the  pesticide  authorized  and 
the  pests,  the  crop  or  use  for  which 
authorized,  number  of  acres  (if 
applicable),  and  the  duration  of  the 
exemption.  EPA  also  gives  the  Federal 
Register  citation  for  the  time-limited 
tolerance,  if  any. 

in.  Emergency  Exemptions  and  Denials 

A.  U.  S.  States  and  Territories 

Alabama 

Department  of  Agriculture  and 
Industries 

Specific.  EPA  authorized  the  use  of 
norflurazon  on  bennudagrass  to  control 
annual  grassy  weeds;  2/24/00  to  7/31/ 
00,  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  coiunaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  3/17/00  to  2/1/01, 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  diuron  in/ 
on  catfish  ponds  to  control  blue-green 
algae;  05/22/00  to  11/30/00.  Contact: 
(David  Deegan] 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworms  and  tobacco  budworms;  7/ 
13/00  to  9/30/00.  Contact:  (Andrea 
Conrath) 

EPA  authorized  the  use  of 
tebufenozide  on  pastures  to  control  fall 
armyworms;  7/17/00  to  10/31/00. 
Contact:  Barbara  Madden 

Arizona 

Department  of  Agriculture 

Crisis.  On  1/21/00,  for  the  use  of 
imidacloprid  on  turnip  greens  to  control 
aphids.  This  program  is  expected  to  end 
on  1/20/01.  Contact:  (Andrew  Ertman) 

Specific.  EPA  authorized  the  use  of 
imidacloprid  on  turnip  greens  to  control 
aphids;  1/21/00  to  1/20/01.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  buprofezin 
on  cotton  to  control  wrhiteflies;  6/14/00 
to  9/30/00.  Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of  buprofezin 
on  cucurbits  to  control  whiteflies;  7/15/ 
00  to  7/14/01.  Contact:  (Andrea 
Conrath) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  9/8/00  to  5/15/01.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  9/22/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

Arkansas 

State  Plant  Board 

Crisis.  On  3/1/00,  for  the  use  of 
norflurazon  on  bermudagrass  pastures 
to  control  annual  grassy  weeds.  This 
program  ended  on  9/15/00.  Contact: 
(Libby  Pemberton) 

On  5/26/00,  for  the  use  of  sodium 
chlorate  on  wheat  to  control  weeds. 


This  program  ended  on  6/15/00. 
Contact:  (Libby  Pemberton) 

Denial.  On  3/30/00  EPA  denied  the 
use  of  fenoxyprop-p-ethyl  on  rice  to 
control  Bamyardgrass  and  other  annual 
weeds.  This  request  was  denied  based 
upon  the  Agency's  inability,  at  this 
time,  to  reach  a  "reasonable  certainty  of 
no  harm"  finding  regarding  health 
effects  which  may  result  if  this  use  were 
to  occur,  an  inability  to  assess  ecological 
effects  of  the  proposed  use,  and  finally 
that  the  Agency  did  not  conclude  that 
this  emergency  situation  required  use  of 
multiple  products  to  attain  adequate 
control  of  the  pest  situation.  EPA  did 
allow  emergency  use  of  an  alternative 
chemical  under  provisions  of  section  18. 
Contact:  (David  Deegan). 

On  3/30/00  EPA  denied  the  use  of 
bispyribac-sodium  on  rice  to  control 
Bamyardgrass  and  other  annual  weeds. 
This  request  was  denied  based  upon  the 
Agency's  inability,  at  this  time,  to  reach 
a  "reasonable  certainty  of  no  harm" 
finding  regarding  health  effects  which 
may  result  if  this  use  were  to  occur,  an 
inability  to  assess  ecological  effects  of 
the  proposed  use,  and  finally  that  the 
Agency  did  not  conclude  that  this 
emergency  situation  required  use  of 
multiple  products  to  attain  adequate 
control  of  the  pest  situation,  EPA  did 
allow  emergency  use  of  an  alternative 
chemical  under  provisions  of  section  18, 
Contact:  (David  Deegan). 

Specific.  EPA  authorized  the  use  of 
clomazone  on  rice  to  control 
Bamyardgrass  and  other  annual  weeds: 
3/07/00  to  6/01/00.  Contact:  (David 
Deegan) 

EPA  authorized  the  use  of  norflurazon 
on  bermudagrass  to  control  annual 
grassy  weeds:  3/9/00  to  9/15/00. 
Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  fomesafen 
on  snapbeans  to  control  broadleaf 
weeds;  4/4/00  to  9/15/00.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of  diuron  in/ 
on  catfish  ponds  to  control  blue-green 
algae;  05/22/00  to  11/30/00,  Contact: 
(David  Deegan) 

EPA  authorized  the  use  of  carbofuran 
on  cotton  to  control  aphids;  6/02/00  to 
9/30/00.  Contact:  (David  Deegan) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  6/4/00  to  Febraury  1/ 
01.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
methoxyfenozide  in/on  cotton  to  control 
beet  armyworm;  6/5/00  to  10/1/00. 
Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  indoxacarb 
in/on  cotton  to  control  beet  armyworm 
and  tobacco  budworm;  6/15/00  to  10/ 
31/00.  Contact:  (Dan  Rosenblatt) 


EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworm  and  tobacco  budworm:  7/13/ 
00  to  9/30/00.  Contact:  (Andrea 
Conrath) 

EPA  authorized  the  use  of  spinosad 
on  pastureland  and  rangeland  to  control 
armyworms;  11/8/00  to  12/31/00. 
Contact:  (Andrew  Ertman) 

California 

Environmental  Protection  Agency. 
Department  of  Pesticide  Regulation 

Crisis.  On  6/29/00,  for  the  use  of 
methoprene  on  figs,  grapes,  pistachios, 
and  primes  to  control  red  imported  fire 
ants.  This  program  is  expected  to  end  on 
12/26/00,  Contact:  (Libby  Pemberton) 

On  9/21/00,  for  the  postharvest  use  of 
fenhexamid  on  pears  to  control  gray 
mold.  This  program  ended  on  10/1/00. 
Contact:  (Steve  Schaible) 

Quarantine.  EPA  authorized  the  use 
of  spinosad  in  state-wide  suppression 
and  eradication  programs  to  control  the 
olive  fruit  fly;  12/22/99  to  12/22/02. 
Contact:  (Dan  Rosenblatt) 

Specific.  EPA  authorized  the  use  of 
zinc  phosphide  on  alfalfa,  not  exceeding 
new  growth  of  2  inches  to  control 
California  and  montane  voles;  1/19/00 
to  1/19/01.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of 
imidacloprid  on  citrus  to  control  the 
glassy-winged  sharpshooter;  2/23/00  to 
4/30/00.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  fludioxonil 
on  peaches,  nectarines,  apricots  and 
plums  to  control  brown  rot.  gray  mold 
rot.  and  Rhizopus  rot;  5/1/00  to  11/1/00. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
tebufenozide  on  wine  grapes  to  control 
Omnivorous  leafroller  and  Grape 
leaffolder:  5/1/00  to  9/1/00.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
hexythiazox  on  dates  to  control  Banks 
grass  mites:  5/15/00  to  6/30/00.  Contact: 
(David  Deegan) 

EPA  authorized  the  use  of 
hexythiazox  on  cotton  to  control  spider 
mites;  5/15/00  to  8/01/00,  Contact: 
(David  Deegan) 

EPA  authorized  the  use  of  carbofuran 
on  cotton  to  control  aphids;  6/02/00  to 
10/15/00.  Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on 
tomatoes  to  control  late  blight;  6/5/00  to 
6/5/01.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  buprofezin 
on  cotton  to  control  whiteflies:  6/14/00 
to  10/15/00.  Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of  indoxacarb 
on  cotton  to  control  beet  armyworm:  6/ 
15/00  to  10/31/00.  Contact:  (Dan 
Rosenblatt) 

EPA  authorized  the  use  of  buprofezin 
on  cucurbits  to  control  whiteflies;  6/15/ 
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00  to  11/01/00.  Contact:  (Andrea 
Conrath) 

EPA  authorized  the  use  of  avermectin 
on  basil  to  control  leafminer;  6/30/00  to 
10/3 VOO.  Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  7/20/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
myclobutanil  on  peppers  (bell  and  non- 
bell)  to  control  povvden,'  mildew;  8/16/ 
00  to  8/17/01.  Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
myclobutanil  on  artichokes  to  control 
powdery  mildew;  8/17/00  to  8/17/01. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
hexythiazo.x  on  strawberry  to  control 
two-spotted  spider  mites;  8/17'00  to  5/ 
30/01.  Contact:  (David  Deegan) 

EP.^  authorized  the  use  of  paraquat 
dichloride  on  artichokes  to  control 
weeds  and  grasses;  9/1/00  to  8/31/01. 
Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of 
imidacloprid  on  strawberries  to  control 
whiteflies;  9/08/00  to  9/08/01.  C.ontact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of 
imidaclopnd  on  garden  beets  and  turnip 
greens  to  control  aphids;  10/19/00  to  9/ 
11/01.  (Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  avermectin 
on  celeriac  to  control  two-spotted  spider 
mite;  lO'lB/OO  to  10/18/01.  Contact; 
(Dan  Rosenblatt) 

EPA  authorized  the  use  of 
tebufenozide  on  table  beets  to  control 
armyworms;  10/27/00  to  8/28/01. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  spinosad 
on  sugarbeets  to  C(jntrol  armvworms; 
10/31/00  to  8/7/01   Contact:  (Andrew 
Ertman) 

Colorado 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
imidacloprid  on  sweet  corn  seed  to 
control  flea  beetles:  2/16/00  to  12/10/00. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  3/28/00  to  8/31/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  lambda- 
cyhalothrin  on  barley  to  control  the 
Russian  wheat  aphid;  4/18/00  to  7/15/ 
00.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  imazamo.x 
on  drv  bean  to  control  various 
nightshade  species  and  velvetleaf;  6/1/ 
00  to  7/15'00.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
Cercospora  leafspot;  6/7/00  to  9/30/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
tebuconazole  on  sunflowers  to  control 


rust;  7/1/00  to  8/31/00.  Contact:  (Steve 
Schaible) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hue  beetles;  9/1/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

Connecticut 

Department  of  Environmental 
Protection 

Specific.  EPA  authorized  the  use  of 
propiconazole  on  blueberries  to  control 
mummy  berry  disease;  3/15/00  to  6/1/ 
00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  7/27/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

Delaware 

Department  (jf  Agriculture 

Specific.  EPA  authorized  the  use  of 
fomesafen  on  snap  beans  to  control 
hrf)ad  leaf  weeds;  3/01/00  to  9/30/00. 
Contact:  (Andrea  Conrath) 

EP.'K  authorized  the  use  of  coumaphos 
\i\  beehives  to  control  varroa  mites  and 
small  hive  beetles;  3/8/00  to  2/1/01. 
Ctmtact:  (Barbara  Madden) 

EPA  authorized  the  use  of  terbacil  on 
watermelon  to  control  morning  glory 
and  other  annual  broadleaf  weeds;  4/3/ 
00  to  6/15/00.  Contact:  (David  Deegan) 

EPA  authorized  the  use  of  clomazone 
on  watermelon  to  control  broadleaf 
weeds;  4/6/00  to  6/30/00.  Contact: 
(David  Deegan) 

EPA  authorized  the  use  of 
imidacloprid  on  stone  fruit  to  control 
aphids;  6/14/00  to  10/15/00.  Contact; 
(Andrew  Ertman) 

EPA  authorized  the  use  of  clopyralid 
on  peaches  and  nectarine  to  control 
weeds  that  serve  as  alternate  hosts  for 
plum  pox  vims  or  are  refugia  for  the 
green  peach  aphid,  the  vector  of  this 
vims;  7/26/00  to  12/1/00.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  9/25/00  to  5/1/01.  Contact: 
(Andrew  Ertman) 

Florida 

Department  of  Agriculture  and 
Consumer  Services 

Deiual.  On  9/30/00  EPA  denied  th£ 
use  of  fenbuconazole  on  citrus  (except 
grapefruit)  to  control  greasy  spot 
disease.  This  request  was  denied 
because  the  information  submitted  bv 
the  Applicant  did  not  support  the 
claims  of  an  urgent  and  non-routine 
(emergency)  condition.  Nor  did  the 
available  information  show  that 
significant  economic  losses  would 
occur.  In  contrast  to  grapefruit,  the  other 
citrus  crops  are  not  as  susceptible  to 
greasy  spot  disease,  their  prices  are 
stable,  and  only  4-10%  of  the  total 
production  is  marketed  as  fresh 
produce.  Additionally,  the  information 


given  does  not  demonstrate  that  losses 
of  the  magnitude  estimated  for 
grapefruit  are  likely  to  occur  in  the  other 
citrus  crops.  Contact:  (Andrea  Conrath) 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  1/20/00  to 
1/18/01.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
tebufenozide  on  lychee  and  longan  to 
control  Lychee  webworms;  3/2/00  to  3/ 
1/01.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  bifenthrin 
on  citrus  to  control  Diaprepes  root 
weevil;  3/02/00  to  3/01/01.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of 
hexythiazox  on  strawberry  to  control 
two-spotted  mites;  3/24/00  to  3/24/01. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
fenbuconazole  on  grapefruit  to  control 
greasy  spot  disease;  5/5/00  to  5/4/01. 
Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of  buprofezin 
on  tomatoes  to  control  the  Silverleaf 
VVhitefly:  6/2/00  to  6/1/01.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
imidacloprid  on  citrus  to  control  brown 
citrus  aphid  and  citrus  leafminer;  6/30/ 
00  to  6/30/01.  Contact:  (Andrew 
Ertman) 

EPA  authorized  the  use  of 
azoxystobin  on  strawberries  to  control 
anthranose;  9/29/00  to  5/31/01.  Contact: 
(Libby  Pemberton) 

Georgia 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
fenbuconazole  on  blueberries  to  control 
mummy  berry  disease;  1/7/00  to  7/1/00. 
Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  1/20/00  to  1/18/01. 
Contact:  (Barbara  Madden) 

Hawaii 

Department  of  Agriculture 

Crisis.  On  5/05/00,  for  the  use  of 
myclobutanil  on  watermelon  to  control 
powdery  mildew.  The  emergency 
exemption  provision  of  this  program 
will  end  when  newly-labeled  product  is 
available,  reflecting  the  fact  that  this 
chemical  now  has  permanent  tolerances 
for  residues  on  this  commodity.  Contact: 
(David  Deegan) 

Specific.  EPA  authorized  the  use  of 
hydramethylnon  on  pineapples  to 
control  ants;  2/14/2000  to  2/14/2001. 
Contact;  (Libby  Pemberton) 

Idaho 

Department  of  Agricultiure 

Crisis.  On  12/10/99.  for  the  use  of 
imidacloprid  on  sweet  corn  seed  to 
control  com  flea  beetles.  This  program 
is  expected  to  end  on  12/10/00.  Contact: 
(Andrew  Ertman) 


On  5/19/00,  for  the  use  of  fluroxypyr 
on  sweet  com  to  control  volunteer 
potatoes.  This  program  ended  on  6/2/00. 
Contact:  (Andrew  Ertman) 

On  6/9/00,  for  the  use  of  fluroxypyr 
on  field  com  to  control  volvinteer 
potatoes.  This  program  ended  on  8/1/00. 
Contact:  (Andrew  Ertman) 

Denial.  On  7/28/00  EPA  denied  the 
use  of  cyhexatin  on  hops  to  control  the 
two-spotted  spider  mite.  This  request 
was  denied  because  the  Agency  had 
inadequate  data  to  conclude  that  the  use 
would  not  pose  an  unreasonable  adverse 
effect  to  persons  occupationally  exposed 
to  the  chemical.  Contact:  (Dan 
Rosenblatt). 

Specific.  EPA  authorized  the  use  of 
imidacloprid  on  sweet  com  seed  to 
control  com  flea  beetles;  12/10/99  to  12/ 
10/00.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed;  2/1/00  to 
12/31/00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  2/2/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  seed  treatment 
use  of  fosetyl-Al  on  peas  to  control 
downy  mildew;  2/10/00  to  4/30/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  cymoxanil 
on  hops  to  control  downy  mildew;  3/6/ 
2000  to  9/15/2000.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
thiabendazole  on  lentil  seeds  to  control 
Ascochyta  Blight;  3/17/00  to  6/1/00. 
Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of 
tebuconazole  on  barley  to  control  barley 
stripe  mst;  3/30/00  to  8/15/00.  Contact: 
(Steve  Schaible) 

EPA  authorized  the  use  of  zinc 
phosphide  on  barley,  wheat,  sugarbeets, 
and  potatoes  to  control  meadow  voles 
and  field  mice;  4/11/00  to  10/1/00. 
Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of 
oxytetracycline  on  apples  to  control  fire 
blight;  4/11/00  to.  8/1/00.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of 
myclobutanil  on  hops  to  control 
powdery  mildew;  4/13/00  to  9/22/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
tebuconazole  on  hops  to  control 
powdery  mildew;  4/13/00  to  9/22/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
trifloxystrobin  on  hops  to  control 
powdery  mildew;  4/13/00  to  9/22/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of  pyridate  on 
mint  to  control  redroot  pigweed  and 


kochia;  4/15/00  to  12/31/00.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
myclobutanil  on  mint  to  control 
powdery  mildew;  4/26/00  to  12/31/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of  lambda- 
cyhalothrin  on  barley  to  control  the 
Russian  wheat  aphid;  5/1/00  to  7/30/00. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  imazamox 
on  canola  to  control  mustard;  5/1/00  to 
7/15/00.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various 
nightshade  species;  5/1/00  to  7/31/00. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  clopyralid 
on  canola  to  control  Canada  thistle;  5/ 
5/00  to  7/31/00.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  paraquat 
dichloride  on  green  and  dried  peas 
grown  for  seed  to  control  weeds;  5/30/ 
00  to  11/30/00.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  fluroxypyr 
on  field  com  to  control  volunteer 
potatoes;  6/9/00  to  8/1/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  7/13/00  to  7/13/ 
01.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of 
difenoconazole  on  sweet  com  seed  to 
control  fungal  pathogens:  8/31/00  to  9/ 
01/01.  Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  8/31/00  to  8/31/01.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  flufenacet 
on  wheat  to  control  annual  ryegrass;  10/ 
5/00  to  6/30/01.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
imidacloprid  on  sweet  corn  seed  to 
control  the  com  flea  beetle;  12/11/00  to 
12/10/01.  Contact:  (Andrew  Ertman) 

Illinois 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles:  4/4/00  to 
2/1/01.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  various  weed 
species;  6/16/00  to  9/18/00.  Contact: 
(Andrea  Conrath) 

Indiana 

Office  of  Indiana  State  Chemist 

Crisis.  On  5/16/00.  for  the  use  of 
fomesafen  on  snap  beans  to  control 
various  weed  species.  This  program 
ended  on  8/30/00.  Contact:  (Andrea 
Conrath) 

Specific.  EPA  authorized  the  use  of 
fenbuconazole  on  blueberries  to  control 


mummy  berry  disease;  3/17/00  to  9/1/ 
00.  Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  4/4/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
metolachlor  on  tomatoes  to  control 
eastern  black  nightshade;  4/13/00  to  7/ 
1/00.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  pyridate  on 
mint  to  control  redroot  pigweed  and 
kochia;  4/15/00  to  12/31/00.  Contact; 
(Barbara  Madden) 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  various  weed 
species;  6/16/00  to  8/30/00.  Contact; 
(Andrea  Conrath).  Indiana  had  declared 
a  crisis  for  this  use  on  5/16/00. 
Iowa 

Department  of  Agriculture  and  Land 
Stewardship 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  3/8/00  to 
2/1/01.  Contact:  (Barbara  Madden) 
Kansas 

Department  of  Agriculture 
Crisis.  On  9/8/00,  for  the  use  of 
spinosad  on  alfalfa  to  control 
armyworms.  This  program  ended  on  10/ 
10/00.  Contact:  (Andrew  Ertman) 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  2/7/00  to 
2/1/01.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
propiconazole  on  sorghum  to  control 
sorghum  ergot;  5/10/00  to  12/31/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of 
metsulfuron-methvl  on  sorghum  to 
control  weeds:  5/22/00  to  8/15/00. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
tebuconazole  on  sunflowers  to  control 
mst;  6/16/00  to  9/15/00.  Contact;  (Steve 
Schaible) 

EPA  authorized  the  use  of 
propiconazole  on  di\-  beans  to  control 
mst;  6/16/00  to  8/15/00.  Contact:  (Steve 
Schaible) 

EPA  authorized  the  use  of  bifenthrin 
on  seed  sorghum  to  control  spider 
mites;  7/06/00  to  9/30/00.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of  spinosad 
on  alfalfa  to  control  armyworms;  9/8/00 
to  10/10/00.  Contact:  (Andrew  Ertman) 
Kentucky 

Department  of  Agriculture 
Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles:  11/03/00 
to  2/1/01.  Contact:  (Barbara  Madden) 
Louisiana 

Department  of  Agriculture  and 
Forestrv 

Denial.  On  3/30/00  EPA  denied  the 
use  of  fenoxyprop-p-ethyl  on  rice  to 
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control  Barnyardgrass  and  other  annual 
weeds.  This  request  was  denied  based 
upon  the  Agency's  inability,  at  this 
time,  to  reach  a  "reasonable  certainty  of 
no  harm  "  finding  regarding  health 
effects  which  may  result  if  this  use  were 
to  occur,  an  inability  to  assess  ecological 
effects  of  the  proposed  use.  and  finally 
that  the  Agency  did  not  conclude  that 
this  emergency  situation  required  use  of 
multiple  products  to  attain  adequate 
control  of  the  pest  situation.  EPA  did 
allow  emergency  use  of  an  alternative 
chemical  under  provisions  of  section  18. 
Contact:  (David  Deegan). 

On  3/30/00  EPA  denied  the  use  of 
bispyribac-sodium  on  rice  to  control 
Barnyardgrass  and  other  annual  weeds 
This  request  was  denied  based  upon  the 
Agency's  inability,  at  this  time,  to  reach 
a  "reasonable  certainty  of  no  harm" 
finding  regarding  health  effects  which 
mav  result  if  this  use  were  to  ocxur,  an 
inability  to  assess  ecolcjgical  effects  of 
the  proposed  use.  and  finally  that  the 
Agency  did  not  conclude  that  this 
emergency  situation  required  use  of 
multiple  products  to  attain  adequate 
control  of  the  pest  situation.  EPA  did 
allow  emergency  use  of  an  alternative 
chemical  under  provisions  of  section  18. 
Contact:  (David  Deegan). 

On  4  '20/00  EPA  denied  the  use  of 
tebufenozide  on  rice  to  control  fall 
armyworms.  This  request  was  denied 
because  the  situation  is  routine,  not 
urgent,  and  growers  are  not  likely  to 
suffer  from  significant  economic  losses. 
The  State  provided  no  data  that 
demonstrate  that  currently  registered 
alternatives  do  not  effectively  control 
fall  armyworms  on  rice.  Contact: 
(Barbara  Madden) 

On  5/12/00  EPA  denied  the  use  of 
anthraquinone  on  rice  to  control  red- 
winged  blackbirds.  This  request  was 
denied  because  the  current  data  base  is 
insufficient  to  support  any  food  uses  of 
this  chemical  and  the  situation  does  not 
meet  Agency  c:riteria  for  an  emergency 
exemption  Contact:  (Libbv  Pemberton). 

On  9/20/00  EPA  denied  the  use  of 
chlorfenapyr  on  cotton  to  control  beet 
armvAvorm.  This  request  was  denied 
based  upon  the  Agency's  inabilitv.  at 
this  time,  to  make  the  required  finding 
that  the  use  would  not  cause 
unreasonable  adverse  effects  on  the 
environment.  Additionally,  since  EP.*\ 
cannot  register  this  use  and  the 
Registrant  has  withdrawn  its  dpplu:ation 
for  registration  of  chlorfenapyr  on 
cotton,  adequate  progress  toward 
registration  is  not  being  made.  Contact: 
(Andrea  Conrath). 

On  10/27/00  EPA  denied  the  u.se  of 
clomazone  on  sugarcane  to  control 
bermudagrass.  This  request  was  denied 
because  an  urgent  and  non-routine 


situation  was  not  demonstrated. 
Contact:  (David  Deegan). 

Specific.  EPA  authorized  the  use  of  3- 
chloro-p-touidine  hydrochloride  on 
fallow  fields  to  control  various  birds;  2/ 
15/00  to  4/15/00.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  clomazone 
on  rice  to  control  Barnyardgrass  and 
other  annual  weeds;  3/07/00  to  6/01/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  3/21/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  imazapic- 
ammonium  on  bermudagrass  to  control 
vaseygrass;  4/10/00  to  5/30/00.  Contact: 
(Libby  Pemberton) 

EPA  authorized  the  use  of 
tebufenozide  on  sweet  potatoes  to 
control  beet  armyworms  and  fall 
armyworms;  4/17/00  to  10/31/00. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworms  and  resistant  tobacco 
budworms;  5/4/00  to  9/30/00.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of  carbofuran 
on  cotton  to  control  aphids;  6/02/00  to 
9/30/00.  C;onfact:  (David  Deegan) 

EPA  authorized  the  use  of 
methoxyfenozide  on  cotton  to  control 
beet  armyworms;  6/5/00  to  10/1/00. 
Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  indoxacarb 
on  cotton  to  control  beet  armyworms 
and  tobacco  budworms;  6/15/00  to  10/ 
31/00.  Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  lambda- 
cyhalothrin  nn  sugarcane  to  control  the 
sugarcane  borer;  7/5/00  to  9/15/00. 
Contact:  (Andrew  Ertman) 

Maine 

Department  of  Agriculture,  Food,  and 
Rural  Resources 

Specific.  EPA  authorized  the  use  of 
fomesafen  on  drv  beans  to  control  broad 
leaf  weeds;  03/01/00  to  7/15/00. 
Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of 
propiconazole  on  blueberries  to  control 
muinniv  berrv  disease;  4/15/00  to  6/15/ 
00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles:  9/1/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

Maryland 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  3/8/00  to 
2/1/01.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  terbacil  on 
watermelon  to  control  morning  glon,' 
and  other  annual  broadleaf  weeds;  4/3/ 
00  to  6/15/00.  Contact:  (David  DeeganJ 


EPA  authorized  the  use  of  fomesafen 
on  snapbeans  to  control  broadleaf 
weeds;  4/4/00  to  9/15/00.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of  clomazone 
on  watermelon  to  control  broadleaf 
weeds;  4/6/00  to  6/30/00.  Contact: 
(David  Deegan) 

EPA  authorized  the  use  of 
metolachlor  on  tomatoes  to  control 
eastern  black  nightshade  and  yellow 
nutsedge;  4/13/00  to  7/31/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on 
tomatoes  to  control  late  blight;  6/5/00  to 
9/30/00.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  9/8/00  to  4/30/01.  Contact: 
(Andrew  Ertman) 

Massachusetts 

Massachusetts  Department  of  Food 
and  Agriculture 

Specific.  EPA  authorized  the  use  of 
pronamide  on  cranberries  to  control 
dodder;  1/19/00  to  6/1/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  clopyralid 
on  cranberries  to  control  various  weeds; 
1/4/00  to  12/31/00.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
propiconazole  on  blueberries  to  control 
mummy  berry  disease;  3/30/00  to  6/15/ 
00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  4/17/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  oxyfluorfen 
on  strawberries  to  control  broadleaf 
weeds;  11/9/00  to  12/15/00.  Contact: 
(Barbara  Madden) 

Michigan 

Michigan  Department  of  Agriculture 

Crisis.  On  5/5/00,  for  the  use  of 
mancozeb  on  ginseng  to  control  leaf  and 
stem  blight.  This  program  ended  on  6/ 
30/00.  Contact:  (Dan  Rosenblatt) 

On  5/25/00,  for  the  use  of 
azoxystrobin  on  ginseng  to  control  leaf 
and  stem  blight.  This  program  ended  on 
6/30/00.  Contact:  (Dan  Rosenblatt) 

Specific.  EPA  authorized  the  use  of 
fenbuconazole  on  blueberries  to  control 
mummy  berry  disease;  3/17/00  to  9/1/ 
00.  Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  3/17/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
dimethomorph  on  squash  (summer, 
winter,  and  pumpkins),  cantaloupes, 
watermelons,  and  cucumbers  to  control 
crown  rot;  3/30/00  to  ll/l/OO.  Contact: 
(Libby  Pemberton) 

EPA  authorized  the  use  of  fomesafen 
on  dry  beans  to  control  broadleaf  weeds; 
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4/4/00  to  9/15/00.  Contact:  (Andrea 
Conrath) 

EPA  authorized  the  use  of 
oxytetracycline  on  apples  to  control  fire 
blight;  4/11/00  to  6/30/00.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of 
metolachlor  on  tomatoes  to  control 
eastern  black  nightshade;  4/13/00  to  7/ 
1/00.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  clopyralid 
on  cranberries  to  control  selected 
broadleaf  weeds;  4/28/00  to  12/31/00. 
Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  weeds;  5/4/00 
to  8/30/00.  Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of 
chlorothalonil  on  asparagus  to  control 
purple  spot;  5/15/00  to  11/1/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of 
tebuconazole  on  wheat  to  control 
Fusarium  head  blight;  5/15/00  to  6/30/ 

00.  Contact:  (Steve  Schaible) 
EPA  authorized  the  use  of 

tetraconazole  on  sugarbeets  to  control 
Cercospora  leafspot;  6/7/00  to  9/30/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of  mancozeb 
on  ginseng  to  control  leaf  and  stem 
blight;  6/30/00  to  10/15/00,  Contact: 
(Dan  Rosenblatt) 

EPA  authorized  the  use  of 
azoxystrobin  on  ginseng  to  control  leaf 
and  stem  blight;  6/30/00  to  10/15/00. 
Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of 
tebufenozide  on  grapes  to  control  grape 
berry  moth;  7/1/00  to  9/30/00.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  7/13/00  to  7/13/ 

01.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  oxyfluorfen 
on  strawberries  to  control  broadleaf 
weeds;  11/9/00  to  1/1/01.  Contact: 
(Barbara  Madden) 

Minnesota 

Department  of  Agriculture 

Crisis.  On  1/5/00,  for  the  use  of 
imidacloprid  on  sweet  corn  seed  to 
control  corn  flea  beetles.  This  program 
is  expected  to  end  on  12/10/00.  Contact: 
(Andrew  Ertman) 

Specific.  EPA  authorized  the  use  of 
imidacloprid  on  sweet  corn  seed  to 
control  corn  flea  beetles;  1/5/00  to  12/ 
10/00.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  1/20/00  to  1/18/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  clopyralid 
on  canola  to  control  thistles;  2/3/2000  to 
7/31/2000.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of 
ethalfluralin  on  canola  to  control 


kochia;  4/7/00  to  4/7/01,  Contact: 
(David  Deegan) 

EPA  authorized  the  use  of 
ethametsulfuron  on  seed  canola  to 
control  wild  mustard;  4/7/00  to  7/1/00. 
Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  imazamox 
on  canola  to  control  mustard;  5/1/00  to 
7/15/00.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various 
nightshade  species  and  velvetleaf;  5/1/ 
00  to  6/30/00.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
Cercospora  leafspot;  6/15/00  to  9/30/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
propiconazole  on  dry  beans  to  control 
rust;  6/15/00  to  8/31/00.  Contact:  (Steve 
Schaible) 

EPA  authorized  the  use  of 
tebuconazole  on  wheat  and  barley  to 
control  Fusarium  head  blight;  6/15/00  to 
8/25/00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  fomesafen 
on  dry  beans  to  control  various  weed 
species;  6/16/00  to  8/15/00.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  8/31/00  to  8/31/01.  Contact: 
(Andrew  Ertman) 

Mississippi 

Department  of  Agriculture  and 
Commerce 

Crisis.  On  7/27/00,  for  the  use  of 
tebufenozide  on  sweet  potatoes  to 
control  armyworms.  This  program 
ended  on  10/15/00.  Contact:  (Andrew 
Ertman) 

Denial.  On  3/30/00  EPA  denied  the 
use  of  bispyribac-sodium  on  rice  to 
control  Barnyardgrass  and  other  annual 
weeds.  This  request  was  denied  based 
upon  the  Agency  s  inability,  at  this 
time,  to  reach  a  "reasonable  certainty  of 
no  harm"  finding  regarding  health 
effects  which  may  result  if  this  use  were 
to  occur,  an  inability  to  assess  ecological 
effects  of  the  proposed  use,  and  finally, 
that  the  Agency  did  not  conclude  that 
this  emergency  situation  required  use  of 
multiple  products  to  attain  adequate 
control  of  the  pest  situation.  EPA  did 
allow  emergency  use  of  an  alternative 
chemical  under  provisions  of  section  18. 
Contact:  (David  Deegan) 

Specific.  EPA  authorized  the  use  of 
clomazone  on  rice  to  control 
Barnyardgrass  and  other  annual  weeds; 
1/25/00  to  6/30/00.  Contact:  (David 
Deegan) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  2/10/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  norflurazon 
on  bermudagrass  to  control  annual 


grassy  weeds;  2/24/00  to  7/31/00. 
Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of 
fenbuconazole  on  blueberries  to  control 
mummy  berry  disease;  2/24/00  to  7/1/ 
00.  Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworms  and  resistant  tobacco 
budworms;  5/4/00  to  9/30/00.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of  diuron  in/ 
on  catfish  ponds  to  control  blue-green 
algae;  05/12/00  to  11/30/00.  Contact: 
(David  Deegan) 

EPA  authorized  the  use  of  carbofuran 
on  cotton  to  control  aphids;  6/02/00  to 
9/15/00.  Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
methoxyfenozide  on  cotton  to  control 
beet  arm^'worms  and  resistant  tobacco 
budworms;  6/5/00  to  10/1/00.  Contact: 
(Dan  Rosenblatt) 

EPA  authorized  the  use  of  indoxacarb 
on  cotton  to  control  beet  armyworms 
and  resistant  tobacco  budworms;  6/15/ 
00  to  10/31/00.  Contact:  (Dan 
Rosenblatt) 

EPA  authorized  the  use  of 
tebufenozide  on  pasture  land  to  control 
armyworms;  7/11/00  to  10/15/00. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
thiamethoxam  on  cotton  to  control 
cotton  aphids  and  whiteflies:  7/11/00  to 
9/15/00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of 
tebufenozide  on  sweet  potatoes  to 
control  armyworms;  7/27/00  to  10/15/ 
00.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
niclosamide  in  commercially  operated, 
man-made  levee  containment  ponds  for 
catfish  production  to  control  ram's  horn 
snail,  an  intermediate  host  to  the  yellow- 
grub  trematode  [Bolbophorus  confusus); 
11/8/00  to  11/8/01.  Contact:  (Barbara 
Madden) 

Missouri 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
clomazone  on  rice  to  control 
Barnyardgrass  and  other  annual  weeds; 
3/07/00  to  6/15/00.  Contact:  (David 
Deegan) 

EPA  authorized  the  use  of  fomesafen 
on  snapbeans  to  control  broadleaf 
weeds;  4/4/00  to  9/15/00.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of  carbofuran 
on  cotton  to  control  aphids;  6/02/00  to 
9/30/00.  Contact:  (David  Deegan) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  9/22/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

Montana 

Department  of  Agriculture 

Crisis.  On  5/11/00.  for  the  use  of 
lambda-cvhalothrin  on  barlev  to  control 
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the  Russian  wheat  aphid.  This  program 
ended  on  7/30/00.  Contact:  (Andrew 
Ertman) 

Denial.  On  8/11/00  EPA  denied  the 
use  of  tebuconazole  on  barley  to  control 
barley  stripe  rust.  This  request  was 
denied  because  an  emergency  condition 
which  would  result  in  significant 
economic  losses  was  not  shown  to  exist 
Additionally,  the  state  did  not  this  year 
experience  the  wet  and  cool  weather 
conditions  which  would  be  conducive 
to  disease  outbreak  should  inoculum 
enter  the  state.  Contact:  (Steve 
Schaible). 

Specific.  EPA  authorized  the  use  of 
ethametsulfuron-methyl  on  canola 
produced  for  seed  to  control  wild 
mustard:  1/28/00  to  7/1/00.  Contact: 
(Dan  Rosenblatt) 

EPA  authorized  the  use  of  clopyralid 
on  canola  to  control  thistles;  2/3/2000  to 
7/31/2000.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles:  2/7/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  lambda- 
cyhalothrin  on  barley  to  control 
cutworms;  3/7/00  to  7/1/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
thiabendazole  on  lentil  seed  to  control 
Ascochyta  Blight;  3/17/00  to  6/1/00 
Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of  pyndate  on 
mint  to  control  redroot  pigweed  and 
kochia;  4/1/00  to  12/31/00.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
ethalfluralin  on  canola  to  control 
kochia:  4/7/00  to  4/7/01.  Contact: 
(David  Deegan) 

EPA  authorized  the  use  of 
mvclobutanil  on  mint  to  control 
peppermint  rust;  4/26/00  to  12/31/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of  imazamox 
on  dr>'  beans  to  control  various 
nightshade  species  and  velvetleaf:  5/1/ 
00  to  6/30/00.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of  lambda- 
cyhaJothrin  on  barley  to  control  the 
Russian  wheat  aphid:  5/1 1/00  to  7/30/ 
00.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
Cercospora  leafspot;  6/7/00  to  9/30/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of  imazapic- 
ammonium  on  pasture/rangeland 
(including  land  in  the  Conservation 
Reserve  Program)  to  control  leafv 
spurge:  8/1/00  to  12/31/00.  Contact: 
(Libby  Pemberton) 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight:  8/31/00  to  8/31/01.  Contact: 
(Andrew  Ertman) 


Nebraska 

Department  of  Agriculture 

Crisis.  On  7/19/00,  for  the  use  of 
tetraconazole  on  sugarbeets  to  control 
cercospora  leafspot.  This  program  ended 
on  9/30/00.  Contact:  (David  Deegan) 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  4/4/00  to 
2/1/01.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
metsulfuron-methvl  on  sorghum  to 
control  weeds:  5/24/00  to  7/31/00. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  imazamox 
on  dry  bean  to  control  various 
nightshade  species  and  velvetleaf:  6/1/ 
00  to  7/15/00.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
tebuconazole  on  sunflowers  to  control 
rust;  6/16/00  to  9/15/00.  Contact:  (Steve 
Schaible) 

EPA  authorized  the  use  of 
propiconazole  on  sorghum  to  control 
sorghum  ergot;  7/1/00  to  8/31/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
Cercospora  leafspot:  7/20/00  to  9/30/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of  imazapic- 
ammonium  on  pasture/rangeland 
(including  land  in  the  Conservation 
Reserve  Program)  to  control  leaf\' 
spurge:  8/31/00  to  12/31/00.  Contact: 
(Libby  Pemberton) 

Nevada 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
chlorine  dioxide  on  stored  potatoes  to 
control  late  blight:  9/17/00  to  8/31/01. 
Contact:  (Andrew  Ertman) 

New  Hampshire 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
propic:()nazole  on  blueberries  to  control 
mummv  berrv'  disea.se;  4/1/00  to  8/1/00. 
Contact:  (Steve  Schaible) 

New  Jersey 

Department  of  Environmental 
Protection 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  3/8/00  to 
Febraurv  1/01.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
fenbuconazole  on  blueberries  to  control 
nuimmv  hern,'  disease;  3/17/00  to  6/30/ 
00.  Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of 
propvzamide  on  cranberries  to  control 
dodder;  3/17/00  to  12/15/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds:  3/28/00  to  11/1/00.  Contact: 
(Andrew  Ertman) 


EPA  authorized  the  use  of 
metolachlor  on  tomatoes  to  control 
weeds;  3/28/00  to  12/1/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  clopyralid 
on  cranberries  to  control  wild  bean;  4/ 
28/00  to  12/31/00.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of 
imidacloprid  on  blueberries  to  control 
blueberry  aphids;  5/10/00  to  8/10/00. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  fludioxonil 
on  peaches  and  nectarines  to  control 
brown  rot,  gray  mold,  and  Rhizopus  rot; 
5/31/00  to  9/30/00.  Contact:  (Andrew 
Ertman) 

EPA  authorized  the  use  of 
imidacloprid  on  blueberries  to  control 
the  oriental  beetle;  6/1/00  to  8/10/00. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  clopyralid 
on  peaches  and  nectarine  to  control 
weeds  that  serve  as  alternate  hosts  for 
plum  pox  virus  or  are  refugia  for  the 
green  peach  aphid,  the  vector  of  this 
virus;  7/26/00  to  12/1/00.  Contact: 
(Barbara  Madden) 

New  Mexico 

Department  of  Agriculture 

Crisis.  On  8/24/00,  for  the  use  of 
spinosad  on  alfalfa  to  control 
armyworms.  This  program  ended  on  11/ 
1/od.  Contact:  (Andrew  Ertman) 

On  7/27/00,  for  the  use  of  spinosad  on 
peanuts  to  control  armyworms.  This 
program  ended  on  10/31/00.  Contact: 
(Andrew  Ertman) 

Denial.  On  8/23/00,  EPA  denied  the 
use  of  oxyfluorfen  on  chili  peppers  to 
control  Wright  groundcherr\'.  This 
request  was  denied  based  upon  the 
Agency's  inability,  at  this  time,  to  reach 
a  "reasonable  certainty  of  no  harm" 
finding  regarding  health  effects  which 
may  result  if  this  use  were  to  occur. 
Contact:  (Barbara  Madden). 

Specific.  EPA  authorized  the  use  of 
emamectin  benzoate  on  cotton  to 
control  the  beet  armyworm;  5/25/00  to 
10/31/00.  Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of 
propiconazole  on  sorghum  to  control 
sorghum  ergot:  6/1/00  to  9/30/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of 
myclobutanil  on  peppers  (bell  and  non- 
bell)  to  control  powdery  mildew;  6/14/ 
00  to  10/15/00.  Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
metsulfuron-methyl  on  sorghum  to 
control  triazine  resistant  pigweed:  6/16/ 
00  to  9/30/00.  Contact:  (Andrew 
Ertman) 

EPA  authorized  the  use  of  spinosad 
on  peanuts  to  control  armyworms;  7/27/ 
00  to  10/31/00.  Contact:  (Andrew 
Ertman) 

EPA  authorized  the  use  of  spinosad 
on  alfalfa  to  control  armyworms;  8/24/ 
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00  to  11/1/00.  Contact:  (Andrew 
Ertman) 

New  York 

Department  of  Environmental 
Conservation 

Specific.  EPA  authorized  the  use  of 
fomesafen  on  snap  and  dry  beans  to 
control  broad  leaf  weeds;  3/01/00  to  8/ 
15/00.  Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  3/21/00  to  2/1/01, 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
imidacloprid  on  peaches,  nectarines, 
plums  and  apricots  to  control  aphids;  4/ 
17/00  to  10/15/00.  Contact:  (Andrew 
Ertman) 

EPA  authorized  the  use  of 
desmedipham  on  red  beets  to  control 
broadleaf  weeds;  5/15/00  to  7/31/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of 
dimethenamid  on  dry  bulb  onion  to 
control  weeds;  6/9/00  to  6/15/00. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  7/13/00  to  7/13/ 
01.  Contact:  (Libby  Pemberton) 

North  Carolina 

Department  of  Agriculture 

Crisis.  On  11/23/99,  for  the  use  of 
metaldehyde  on  cargo  holds  in  military 
vessels  to  control  snails.  The  state 
exercised  its  crisis  authority  on  behalf  of 
the  Department  of  Defense,  which 
discovered  snails  that  had  entered  its 
vessels  and  had  infested  machinery  in 
the  cargo  holds.  The  crisis  situation  was 
declared  in  order  to  avoid 
contamination  of  foreign  ports  with 
what  would  be  non-indiginous 
organisms.  While  the  state  first  declared 
crisis  on  11/23/99,  the  use  of 
metaldehyde  did  not  commence  until 
12/20/99,  due  to  the  need  of  the  armed 
forces  to  jointly  approve  the  action  and 
to  contract  with  personnel  to 
accomplish  the  pesticide  application(s). 
Therefore,  on  12/17/99,  North  Carolina 
amended  its  crisis  declaration  to  allow 
the  pesticide  use  to  occur  between  the 
dates  of  12/20/99  and  1/3/00.  This 
program  ended  on  1/3/00.  Contact: 
(David  Deegan) 

Denial.  On  5/1/00  EPA  denied  the  use 
of  fluazinam  on  peanuts  to  control 
Sclerotinia  blight.  This  request  was 
denied  based  upon  the  Agency's 
inability,  at  this  time,  to  reach  a 
"reasonable  certainty  of  no  harm" 
finding  regarding  health  effects  which 
may  result  if  this  use  were  to  occur. 
Contact;  (Barbara  Madden) 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  2/10/00  to 
2/1/01.  Contact:  (Barbara  Madden) 


EPA  authorized  the  use  of 
fenbuconazole  on  blueberries  to  control 
mummy  berry  disease:  3/17/00  to  8/31/ 
00.  Contact:  (Dan  Rosenblatt) 

North  Dakota 

Department  of  Agriculture 

Crisis.  On  7/24/00.  for  the  use  of 
paraquat  dichloride  on  peas  grown  for 
seed  to  control  weeds.  This  program 
ended  on  8/4/00.  Contact:  (Libby 
Pemberton) 

On  8/1/00.  for  the  use  of  glyphosate 
on  flax  to  control  Canadian  and 
perennial  sowthistle.  This  program 
ended  on  10/1/00.  Contact:  (Libby 
Pemberton) 

Specific.  EPA  authorized  the  use  of 
clopyralid  on  canola  to  control  thistles; 
2/3/00  to  7/31/00.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  clopyralid 
on  flax  to  control  Canada  thistle  and 
perennial  sowthistle;  3/7/00  to  7/31/00. 
Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  3/8/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
thiabendazole  on  lentil  seed  to  control 
Ascochyta  blight;  3/17/00,  to  6/1/00. 
Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of 
ethametsulfuron  on  seed  canola  to 
control  wild  mustard;  3/30/00  to  7/1/00. 
Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of 
ethalfluralin  on  canola  to  control 
kochia;  4/7/00  to  4/7/01.  Contact: 
(David  Deegan) 

EPA  authorized  the  use  of  imazamox 
on  canola  to  control  mustard;  5/1/00  to 
7/15/00,  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various 
nightshade  species  and  velvetleaf;  5/1/ 
00  to  6/30/00.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
Cercospora  leafspot;  6/15/00  to  9/30/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
propiconazole  on  dry  beans  to  control 
rust;  6/15/00  to  8/3l7oo.  Contact:  (Steve 
Schaible) 

EPA  authorized  the  use  of 
tebuconazole  on  wheat  and  barley  to 
control  Fusarium  head  blight;  6/15/00  to 
8/25/00.  Contact;  (Steve  Schaible) 

EPA  authorized  the  use  of  fomesafen 
on  dry  beans  to  control  various  weed 
species;  6/16/00  to  8/15/00.  Contact: 
(Andrea  Coru-ath) 

EPA  authorized  the  use  of 
tebuconazole  on  sunflowers  to  control 
rust;  7/5/00  to  9/5/00.  Contact:  (Steve 
Schaible) 

EPA  authorized  the  use  of  imazapic- 
ammonium  on  pasture/rangeland 


(including  land  in  the  Conservation 
Reserve  Program)  to  control  leaf\' 
spurge;  8/1/00  to  12/31/00.  Contact: 
(Libby  Pemberton) 

EPA  authorized  the  use  of  glyphosate 
on  flax  to  control  Canada  thistle  and 
perennial  sowthistle:  9/7/00  to  10/15/ 
00.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  9/25/00  to  8/31/01.  Contact; 
(Andrew  Ertman) 

Ohio 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles:  2/7/00  to 
2/1/01.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  oxyfluorfen 
on  strawberries  to  control  weeds:  6/20/ 
00  to  12/15/00.  Contact:  (Barbara 
Madden) 

Oklahoma 

Department  of  Agriculture 

Crisis.  On  5/30/00,  for  the  use  of 
diflubenzuron  on  rangeland  to  control 
grasshoppers.  This  program  became 
effective  6/1/00  and  ended  on  6/15/00. 
Contact:  (Steve  Schaible) 

On  9/19/00,  for  the  use  of  spinosad  on 
alfalfa  to  control  arm\'worms.  This 
program  ended  on  10/3/00.  Contact: 
(Andrew  Ertman) 

Denial.  On  5/1/00  EPA  denied  the  use 
of  fluazinam  on  peanuts  to  control 
Sclerotinia  blight.  This  request  was 
denied  based  upon  the  Agency's 
inability,  at  this  time,  to  reach  a 
"reasonable  certainty  of  no  harm  " 
finding  regarding  health  effects  which 
may  result  if  this  use  were  to  occur. 
Contact:  (Barbara  Madden). 

Specific.  EPA  authorized  the  use  of 
fomesafen  on  snapbeans  to  control 
broadleaf  w^eeds;  4/4/00  to  9/15/00. 
Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworms;  5/4/00  to  10/31/00. 
Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of 
metsulfuron-methvl  on  sorghum  to 
control  weeds:  5/24/00  to  8/15/00. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  carbofuran 
on  cotton  to  control  aphids;  6/02/00  to 
10/15/00.  Contact:  (David  Deegan) 

EPA  authorized  the  use  of  indoxacarb 
on  cotton  to  control  beet  armyworms;  6/ 
15/00  to  10/31/00.  Contact:  (Dan 
Rosenblatt) 

EPA  authorized  the  use  of 
propiconazole  on  sorghum  to  control 
sorghum  ergot;  6/15/00  to  9/30/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  dicloran  on 
peanuts  to  control  Sclerotinia  blight:  7/ 
15/00  to  10/15/00.  Contact:  (Barbara 
Madden) 
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EPA  authorized  the  use  of  ^ 
tebufenozide  on  peanuts  to  control  beet 
drmyworm:  7/15/00  to  10/15/00 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  bifenthrin 
on  peanuts  to  control  spider  mites:  7/ 
21/00  to  10/30/00.  Contact:  (Andrea 
Conrath) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  9/8/00  to  .3/31/01.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  fluazinam 
on  peanuts  to  control  Sclerotinia  blight; 
9/11/00  to  10/15/00.  Contact:  (Barbara 
Madden) 

Oregon 

Department  of  Agriculture 

Crisis.  On  8/9/00,  for  the  use  of 
bifenthrin  on  potatoes  to  control  spider 
mites.  This  program  ended  on  10/15/00. 
Contact:  (Andrea  Conrath) 

Denial.  On  1/12/00  EPA  denied  the 
use  of  oxvfluorfen  on  rhubarb  to  control 
broadleaf  weeds.  This  request  was 
denied  because  no  supporting  data  were 
submitted  to  support  the  claim  that  an 
emergency  exists  however,  based  on  the 
mformation  the  state  submitted,  the 
Agency  concluded  the  situation  may  be 
serious  but  is  most  likely  a  chronic  pest 
problem.  Contact:  (Barbara  Madden) 

On  7/28/00.  EPA  denied  the  use  of 
procarbazone  on  wheat  to  control 
goatgrass.  This  request  was  denied 
because  EPA  does  not  have  adequate 
data  previously  reviewed  for  this 
chemical  for  which  to  reach  a 
conclusion  that  there  is  a  "reasonable 
certainty  of  no  harm"  to  human  health 
resulting  from  exposure  to  chemical 
residues,  nor  can  EPA  reach  any 
conclusions  about  ecological  effects 
resulting  from  this  use.  should  it  occur. 
Contact:  (David  Deegan). 

Specific  EPA  authorized  the  use  of 
oxvifluorfen  on  strawberries  to  control 
broadleaf  weeds:  12/15/99  to  8/15/00. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed;  2/1/00  to 
12/31/00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  2/2/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
fenbuconazole  on  blueberries  to  control 
mummy  beny  disease;  2/9/00  to  5/31/ 
00.  Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  ethoprop 
on  baby  hops  and  idle  hops  to  control 
garden  symphylans:  2/10/00  to  5/31/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  cymoxanil 
on  hops  to  control  downy  mildew;  3/6/ 
00  to  9/15/00.  Contact:  (Libby 
Pemberton) 


EPA  authorized  the  use  of 
tebuconazole  on  barlev  to  control  barley 
stripe  rust:  3/30/00  to  8/15/00.  Contact: 
(Steve  Schaible) 

EPA  authorized  the  use  of 
oxvtetracvcline  on  apples  to  control  fire 
blight;  4/11/00  to  8/1/00.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of 
mvclobutanil  on  hops  to  control 
powder\'  mUdew;  4/13/00  to  9/22/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
tebuconazole  on  hops  to  control 
powdery  mildew;  4/13/00  to  9/22/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
trifloxvstrobin  on  hops  to  control 
powdery  mildew;  4/13/00  to  9/22/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of  pyridate  on 
mint  to  control  redroot  pigweed  and 
kochia;  4/15/00  to  12/31/00.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of  fluroxypyr 
on  field  corn  to  control  volunteer 
potatoes;  4/15/00  to  8/1/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  fluroxypyr 
on  sweet  corn  to  control  volunteer 
potatoes;  4/15/00  to  8/1/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
propiconazole  on  raspberries  to  control 
yellow  rust;  5/1/00  to  11/1/00.  Contact: 
(Steve  Schaible) 

EPA  authorized  the  use  of  Switch  62.5 
WG  (containing  the  active  ingredients 
fludioxonil  and  cyprodinil)  on 
caneberries  to  control  gray  mold;  5/9/00 
to  9/10/00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  triazamate 
on  true  fir  Christmas  trees  to  control 
root  aphids;  5/24/00  to  10/31/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of 
tebuconazole  on  wheat  to  control  stripe 
rust  and  leaf  rust;  5/22/00  to  7/15/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  paraquat 
dichloride  on  green  and  dried  peas 
grown  for  seed  to  control  weeds;  5/30/ 
00  to  11/30/00.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  fludioxonil 
on  peaches  to  control  brown  rot.  gray 
mold,  and  Rhizopus  rot;  5/31/00  to  9/ 
30/00  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  bifenthrin 
on  raspberries  to  control  weevils;  6/13/ 
00  to  8/15/00.  Contact:  (Andrea 
Conrath) 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  6/14/00  to  10/31/ 
00  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  ethoprop 
on  babv  mint  to  control  garden 
symphylans;  7/26/00  to  9/15/00. 
Contact:  (Steve  Schaible) 


EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight:  8/31/00  to  8/31/01.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  bifenthrin 
on  potatoes  to  control  spider  mites;  9/ 
07/00  to  10/15/00.  Contact:  (Andrea 
Conrath).  Oregon  had  declared  a  crisis 
for  this  use  on  8/09/00. 

EPA  authorized  the  use  of  flufenacet 
on  wheat  to  control  annual  ryegrass;  10/ 
5/00  to  6/30/01.  Contact:  (Barbara 
Madden) 

Pennsylvania 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  1/20/00  to 
1/18/01.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  weeds;  5/4/00 
to  8/30/00.  Contact:  (Andrea  Conrath) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  6/1/00  to  8/30/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  oxyfluorfen 
on  strawberries  to  control  broadleaf 
weeds;  10/15/00  to  12/15/00.  Contact: 
(Barbara  Madden) 

Rhode  Island 

Department  of  Environmental 
Management 

Specific.  EPA  authorized  the  use  of 
propiconazole  on  blueberries  to  control 
mummy  berry  disease;  4/20/00  to  6/1/ 
00.  Contact:  (Steve  Schaible) 

Sotttk  Carolina 

Clemson  University 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  1/20/00  to 
1/18/01.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  Switch  62.5 
WG  (containing  the  active  ingredients 
fludioxonil  and  cyprodinil)  on 
strawberries  to  control  flower  blight  and 
fruit  rot;  5/12/00  to  6/15/00.  Contact: 
(Steve  Schaible) 

EPA  authorized  the  use  of  fludioxonil 
on  peaches  and  nectarines  to  control 
brown  rot;  5/15/00  to  9/15/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  indoxaccu-b 
on  cotton  to  control  beet  armyworm  and 
tobacco  budworm;  7/27/00  to  10/31/00. 
Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  diuron  in/ 
on  catfish  ponds  to  control  blue-green 
algae;  8/04/00  to  11/30/00.  Contact: 
(David  Deegan) 

South  Dakota 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  3/8/00  to 
2/1/01.  Contact:  {Barbara  Madden) 

EPA  authorized  the  use  of 
pendimethalin  on  mint  to  control 
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kochia  and  redroot  pigweed;  4/l/DO  to 
11/1/00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of 
tebuconazole  on  wheat  and  barley  to 
control  Fusarium  head  blight;  5/15/00  to 
8/25/00.  Contact:  (Steve  Schaible) 

Tennessee 

Department  of  Agriculture 

Crisis.  On  9/18/00,  for  the  use  of 
imidacloprid  on  legumes  to  control 
whiteflies.  This  program  ended  on  10/ 
3/00.  Contact:  (Andrea  Conrath) 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  3/8/00  to 
2/1/01.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  carbofuran 
on  cotton  to  control  aphids;  7/21/00  to 
9/30/00.  Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
tebufenozide  on  pasture  land  to  control 
armyworm;  7/25/00  to  12/15/00. 
Contact:  (Barbara  Madden) 

Texas 

Department  of  Agriculture 

Crisis.  On  2/9/00,  for  the  use  of 
myclobutanil  on  mayhaws  to  control 
cedar  quince  rust.  This  program  ended 
on  6/01/00.  Contact:  (David  Deegan) 

On  4/16/00,  for  the  use  of 
myclobutanil  on  cucurbit  vegetables  to 
control  powdery  mildew.  This  program 
ended  on  5/16/00.  Contact:  (Dan 
Rosenblatt) 

On  6/23/00,  for  the  use  of 
tebufenozide  on  pasture  land  to  control 
armyworms.  This  program  ended  on  10/ 
31/00.  Contact:  (Barbara  Madden) 

On  8/18/00,  for  the  use  of  spinosad  on 
alfalfa  to  control  armyworms.  This 
program  ended  on  11/1/00.  Contact: 
(Andrew  Ertman) 

On  7/27/00,  for  the  use  of  spinosad  on 
peanuts  to  control  armyworms.  This 
program  ended  on  10/31/00.  Contact; 
(Andrew  Ertman) 

Denial.  On  1/31/00  EPA  denied  the 
use  of  maleic  hydrazide  on  rice  to 
control  red  rice.  This  request  was 
denied  because  both  the  pest  problem 
and  the  partial  efficacy  of  currently 
registered  alternatives  are  chronic, 
existing  situations  and  an  emergency 
condition  was  not  found  to  exist. 
Contact:  (Steve  Schaible) 

On  5/1/00  EPA  denied  the  use  of 
fluazincmi  on  peanuts  to  control 
Sclerotinia  blight.  This  request  was 
denied  based  upon  the  Agency's 
inability,  at  this  time,  to  reach  a 
"reasonable  certainty  of  no  harm" 
finding  regarding  health  effects  which 
may  result  if  this  use  were  to  occur. 
Contact:  (Barbara  Madden) 

On  9/20/00  EPA  denied  the  use  of 
chlorfenapyr  on  cotton  to  control  beet 
armyworm.  This  request  was  denied 
based  upon  the  Agency's  inability,  at 
this  time,  to  make  the  required  finding 


that  the  use  would  not  cause 
unreasonable  adverse  effects  on  the 
enviroimient.  Additionally,  since  EPA 
caimot  register  this  use  and  the 
Registrant  has  withdrawn  its  application 
for  registration  of  chlorfenapyr  on 
cotton,  adequate  progress  toward 
registration  is  not  being  made.  Contact: 
(Andrea  Conrath) 

Quarantine.  EPA  authorized  the  use 
of  spinosad  on  all  host  commodities  to 
control  exotic  fruit  fly  species, 
particularly  the  Mexican  fruit  fly;  4/25/ 
00  to  4/25/03.  Contact:  (Dan  Rosenblatt) 

Specific.  EPA  authorized  the  use  of 
propiconazole  on  sorghum  to  control 
sorghum  ergot;  1/7/00  to  12/31/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  clomazone 
on  rice  to  control  Bamyardgrass  and 
other  annual  weeds;  1/25/00  to  6/01/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
metsulfuron-methyl  on  sorghimi  to 
control  triazine-resistant  pigweed;  2/3/ 
00  to  8/15/00.  Contact:  (Andrew 
Ertman) 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  3/2/00  to  10/31/ 
00.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  carbofuran 
on  cotton  to  control  aphids;  4/21/00  to 
10/31/00.  Contact:  (David  Deegan) 

EPA  authorized  the  use  of  emamectin 
benzoate  on  cotton  to  control  beet 
armyworms;  5/4/00  to  10/1/00.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of 
myclobutanil  on  cucurbit  vegetables  to 
control  powdery  mildew;  5/16/00  to  5/ 
1/01.  Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of 
methoxyfenozide  on  cotton  to  control 
beet  armyworms;  6/5/00  to  10/1/00. 
Contact:  (Dan  Rosenblatt) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  6/29/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  indoxacarb 
on  cotton  to  control  beet  armyvv'orms;  6/ 
15/00  to  10/31/00.  Contact:  (Dan 
Rosenblatt) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  6/29/00  to  6/28/01.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  dicloran  on 
peanuts  to  control  Sclerotinia  blight;  7/ 
1/00  to  10/31/00.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of 
tebufenozide  on  pasture  land  to  control 
armyworm;  7/25/00  to  12/15/00. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of  spinosad 
on  peanuts  to  control  armyworms;  7/27/ 


00  to  10/31/00.  Contact:  (Andrew 
Ertman) 

EPA  authorized  the  use  of  spinosad 
on  alfalfa  to  control  armyworms;  8/18/ 
00  to  11/1/00.  Contact:  (Andrew 
Ertman)    . 

EPA  authorized  the  use  of  bifenthrin 
on  seed  sorghum  to  control  spider 
mites;  8/23/00  to  8/23/01.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of  fluazinam 
on  peanuts  to  control  Sclerotinia  blight; 
9/11/00  to  10/1/00.  Contact:  (Barbara 
Madden) 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  9/28/00  to  8/31/01.  Contact: 
(Andrew  Ertman) 

Utah 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed;  2/8/00  to 
12/31/00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of 
oxytetracycline  on  apples  to  control  fire 
blight:  7/27/00  to  9/30/00.  Contact: 
(Andrea  Coiu-ath) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  9/8/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

Vermont 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  3/8/00  to 
2/1/01.  Contact:  (Barbara  Madden) 

Virginia 

Department  of  Agriculture  and 
Consumer  Services 

Denial.  On  5/1/00  EPA  denied  the  use 
of  fluazinam  on  peanuts  to  control 
Sclerotinia  blight.  This  request  was 
denied  based  upon  the  Agency's 
inability,  at  this  time,  to  reach  a 
'reasonable  certainty  of  no  harm" 
finding  regarding  health  effects  which 
may  result  if  this  use  were  to  occur. 
Contact:  (Barbara  Madden). 

On  3/24/00  EPA  denied  the  use  of 
acibenzolar  on  tomatoes  to  control 
bacterial  diseases.  This  request  was 
denied  because  the  data  that  was 
submitted  did  not  support  the  claim  that 
an  emergency  exists.  Rather,  the 
available  information  indicated  that  the 
registered  alternatives  should  provide 
adequate  control  of  these  diseases. 
Additionally,  the  claims  that  significant 
economic  losses  would  occur  were  not 
supported  by  the  submitted  information. 
Since  this  request  proposed  the  use  of 
a  new  chemical,  a  notice  of  receipt 
published  in  the  Federal  Register  on  3/ 
03/00  with  the  public  comment  period 
closing  on  3/18/00.  No  comments  were 
received.  Contact:  (Andrea  Conrath). 

Specific.  EPA  authorized  the  use  of 
metolachlor  on  tomatoes  to  control 
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eastern  black  nightshade  and  yellow 
nutsedge;  1/24/00  to  8/1/00.  Contact: 
(.\ndrew  Ertman) 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  broad  leaf 
weeds:  3/0 VOO  to  9/20/00.  Contact: 
(Andrea  Conrath) 

EPA  authonzed  the  use  of  terbacil  on 
watermelon  to  control  morning  glory 
and  other  annual  broadleaf  weeds;  4/3/ 
00  to  6/15/00.  Contact:  (David  Deegan) 

EPA  authorized  the  use  of  clomazono 
on  watermelon  to  control  broadleaf 
weeds:  4/6/00  to  6/30/00.  Contact: 
(David  Deegan) 

EPA  authorized  the  use  of 
imidacloprid  on  peaches  and  nectarines 
to  control  aphids:  6/1/00  to  10/1 '00. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles:  7/27/00  to  2/1/01 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds:  9/8/00  to  12/31/01.  Contact: 
(.■\ndrew  Ertman) 

EPA  authorized  the  use  of  flufenacet 
on  wheat  to  control  annual  ryegrass;  10/ 
18/00  to  12/31/00.  Contact:  (Barbara 
Madden) 

Washington 

Department  of  Agriculture 

Cnsis.  On  6/2/00,  for  the  use  of 
dimethenamid  on  sugar  beets  to  control 
weeds.  This  program  ended  on  7/10/00. 
Contact:  (Barbara  Madden) 

On  8/9/00.  for  the  use  of  bifenthrin  on 
potatoes  to  control  spider  mites.  This 
program  ended  on  10/1 5 '00.  Contact: 
(Andrea  Conrath) 

Denial.  On  7/28/00  EPA  denied  the 
use  of  cyhe.xatin  on  hops  to  control  the 
two-spotted  spider  mite.  This  request 
was  denied  because  the  Agency  had 
inadequate  data  to  conclude  that  the  use 
would  not  pose  an  unreasonable  adverse 
effect  to  persons  occupationally  exposed 
to  the  chemical  Contact:  (Dan 
Rosenblatt). 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles:  1/20/00  to 
1/18/01.  Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed;  2/1/00  to 
12'31/00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  seed  treatment 
use  of  fosetvl-Al  on  peas  to  control 
downy  mildew:  2/10/00  to  4/30/00. 
Contact;  (Steve  Schaible) 

EPA  authorized  the  use  of 
propiconazole  on  blueberries  to  control 
mummy  berry  disease:  315/00  to  fi/UV 
00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of 
thiabendazole  on  lentil  seed  to  control 
Ascochyta  blight;  3/17/00  to  6/1/00. 
Contact:  (Andrea  Conrath) 


EPA  authorized  the  use  of  fluroxypyr 
on  field  corn  to  control  volunteer 
potatoes:  3/24/00  to  8/1/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  fluroxypyr 
on  sweet  corn  to  control  volunteer 
potatoes:  3/24/00  to  8/1/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
tebuconazole  on  barley  to  control  barley 
stripe  rust:  3/30/00  to  8/15/00.  Contact: 
(Steve  Schaible) 

EPA  authorized  the  use  of  bifenthrin 
on  raspberries  to  control  weevils;  3/30/ 
00  to  8/10/00.  Contact:  (Andrea 
Conrath) 

EPA  authorized  the  use  of 
oxvtetracycline  on  apples  to  control  fire 
blight:  4/11/00  to  8/1/00.  Contact: 
(Andrea  Conrath) 

EPA  authorized  the  use  of 
mvclobutanil  on  hops  to  control 
powdery  mildew;  4/13/00  to  9/22/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
tebuconazole  on  hops  to  control 
powdery  mildew;  4/13/00  to  9/22/00.  . 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of 
trifloxystrobin  on  hops  to  control 
powdery  mildew;  4/13/00  to  9/22/00. 
Contact;  (David  Deegan) 

EPA  authorized  the  use  of 
myclobutanil  on  mint  to  control 
powdery  mildew:  4/26/00  to  12/31/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of  pyridate  on 
mint  to  control  redroot  pigweed  and 
kochia;  5/1/00  to  12/31/00.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
propiconazole  on  raspberries  to  control 
yellow  rust:  5/1/00  to  7/1/00.  Contact: 
(Steve  Schaible) 

EPA  authorized  the  use  of  pirimicarb 
on  vegetable  seed  crops  to  control 
aphids:  5/4/00  to  9/15/00.  Contact: 
(Steve  Schaible) 

EPA  authorized  the  use  of  clopyralid 
on  canola  to  control  Canada  thistle;  5/ 
5/00  to  7/31/00.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  Switch  62.5 
WC  (containing  the  active  ingredients 
fludioxonil  and  cyprodinil)  on 
caneberries  to  control  gray  mold;  5/9/00 
to  9/10/00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of 
propiconazole  on  cranberries  to  control 
cotton  ball  disease;  5/15/00  to  7/31/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  triazamate 
on  true  fir  Christmas  trees  to  control 
root  aphids:  5/24/00  to  10/31/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  paraquat 
dichloride  on  green  and  dried  peas 
grown  for  seed  to  control  weeds;  5/30/ 
00  to  11/30/00.  Contact:  (Libby 
Pemberton) 


EPA  authorized  the  use  of 
dimethenamid  on  sugar  beets  to  control 
weeds;  6/9/00  to  7/10/00.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  6/14/00  to  10/31/ 
00.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  chlorine 
dioxide  on  stored  potatoes  to  control 
late  blight;  8/31/00  to  8/31/01.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of  bifenthrin 
on  potatoes  to  control  spider  mites;  9/ 
07/00  to  10/15/00.  Contact:  (Andrea 
Conrath).  Washington  had  declared  a 
crisis  exemption  for  this  use  on  8/09/00. 

EPA  authorized  the  use  of  zinc 
phosphide  on  timothy,  clover  and 
alfalfa  to  control  meadow  vole;  9/19/00 
to  5/1/01.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  flufenacet 
on  wheat  to  control  annual  ryegrass;  10/ 
5/00  to  6/30/01.  Contact:  (Barbara 
Madden) 

West  Virginia 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
coumaphos  in  beehives  to  control  varroa 
mites  and  small  hive  beetles;  4/17/00  to 
2/1/01.  Contact;  (Barbara  Madden) 

Wisconsin 

Department  of  Agriculture,  Trade,  and 
Consumer  Protection 

Crisis.  On  6/22/00,  for  the  use  of 
glyphosate  on  horseradish  to  control 
giant  ragweed.  This  program  ended  on 
7/22/00.  Contact:  (Libby  Pemberton) 

On  5/1/00,  for  the  use  of  mancozeb  on 
ginseng  to  control  leaf  and  stem  blight. 
This  program  ended  on  6/30/00. 
Contact:  (Dan  Rosenblatt) 

On  5/26/00,  for  the  use  of 
azoxystrobin  on  ginseng  to  control  leaf 
and  stem  blight.  This  program  ended  on 
6/30/00.  Contact:  (Dan  Rosenblatt) 

Specific.  EPA  authorized  the  use  of 
clopyralid  on  cranberries  to  control 
various  weeds;  1/4/00  to  12/31/00. 
Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  1/20/00  to  1/18/01. 
Contact:  (Barbara  Madden) 

EPA  authorized  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  2/17/00  to  8/31/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
propiconazole  on  cranberries  to  control 
cottonball  disease;  4/15/00  to  7/31/00. 
Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  pyridate  on 
mint  to  control  redroot  pigweed  and 
kochia;  4/15/00  to  12/31/00.  Contact: 
(Barbara  Madden) 

EPA  authorized  the  use  of  imazamox 
on  dry  bean  to  control  various 
nightshade  species  and  velvetleaf;  5/1/ 


Federal  Register /Vol  65,  No.  245 /Wednesday,  December  20,  2000 /Notices 


79853 


00  to  7/31/00.  Contact:  {Barbara 
Madden) 

EPA  authorized  the  use  of 
dimethomorph  on  cucumbers  and 
pumpkins  to  control  Phytophthora  fruit 
blight/rot;  5/10/00  to  10/1/00.  Contact: 
(Libby  Pemberton) 

EPA  authorized  the  use  of  fluroxypyr 
on  field  com  to  control  volunteer 
potatoes;  6/1/00  to  7/15/00.  Contact: 
(Andrew  Ertman) 

EPA  authorized  the  use  of 
carfentrazone-ethyl  on  sweet  com  to 
control  broadleaf  weeds;  6/2/00  to  6/30/ 

00.  Contact:  (Steve  Schaible) 

EPA  authorized  the  use  of  mancozeb 
on  ginseng  to  control  leaf  and  stem 
blight;  6/30/00  to  10/15/00.  Contact: 
(Dan  Rosenblatt) 

EPA  authorized  the  use  of 
azoxystrobin  on  ginseng  to  control  leaf 
and  stem  blight;  6/30/00  to  10/15/00. 
Contact:  pan  Rosenblatt) 

EPA  authorized  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight;  7/13/00  to  7/13/ 

01.  Contact:  (Libby  Pemberton) 
EPA  authorized  the  use  of  chlorine 

dioxide  on  stored  potatoes  to  control 
late  blight;  8/31/00  to  8/31/01.  Contact: 
(Andrew  Ertman) 

Wyoming 

Department  of  Agriculture 

Crisis.  On  5/10/00,  for  the  use  of 
lambda-cyhalothrin  on  barley  to  control 
the  Russian  wheat  aphid.  This  program 
ended  on  7/31/00.  Contact:  (Andrew 
Ertman) 

Specific.  EPA  authorized  the  use  of 
lambda-cyhalothrin  on  barley  to  control 
the  Russian  wheat  aphid;  5/10/00  to  7/ 
31/00.  Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  imazamox 
on  dry  beans  to  control  various 
nightshade  species  and  velvetleaf;  6/1/ 
00  to  7/15/00.  Contact:  Barbara  Madden 

EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
Cercospora  leafspot;  6/7/00  to  9/30/00. 
Contact:  (David  Deegan) 

EPA  authorized  the  use  of  imazapic- 
ammoniimi  on  pasture/rangeland 
(including  land  in  the  Conservation 
Reserve  Program)  to  control  leafy  spurge 
and  Dalmation  toadflax;  8/1/00  to  12/ 
31/00.  Contact:  (Libby  Pemberton) 

EPA  authorized  the  use  of  coumaphos 
in  beehives  to  control  varroa  mites  and 
small  hive  beetles;  11/03/00  to  2/1/01. 
Contact:  (Barbara  Madden) 

B.  Federal  Departments  and  Agencies 

Agriculture  Department 

Animal  and  Plant  Health  Inspection 
Service 

Crisis.  On  8/29/00,  for  the  use  of 
methyl  bromide  on  various  imported 
commodities  to  control  exotic  plant 
pests.  This  program  is  expected  to  end 
on  2/28/01.  Contact:  (Libby  Pemberton) 


Quarantine.  EPA  authorized  the  use 
of  sodium  hypochlorite  on  grain 
elevators,  silos,  equipment,  and  surfaces 
to  control  Karaal  bunt;  3/24/00  to  3/24/ 
03.  Contact:  (David  Deegan) 

EPA  authorized  the  use  of  carbaryl  on 
flightless  birds  to  control  exotic 
ectoparasites;  4/18/00  to  4/18/03. 
Contact:  (Andrew  Ertman) 

EPA  authorized  the  use  of  quaternary 
anmionium  compounds  on  field 
equipment  to  control  witchweed  and 
broomrape;  8/21/00  to  8/21/03.  Contact: 
(Libby  Pemberton) 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  December  8,  2000. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  00-32154  Filed  12-19-00:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50874;  FRL-6754-2] 

Experimental  Use  Permit;  Receipt  of 
Application  of  a  Transgenic  Plant- 
Pesticlde 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  axmounces  receipt 
of  an  appUcation524-ELJP-OU  from 
Monsanto  Company  requesting  an 
experimental  usepermit  (EUP)  for  the 
plant-pesticide  Cry2Ab  protein  and  the 
genetic  material  necessary  for  its 
production  in  com  (Vector  ZMBK28L). 
The  Agency  has  determined  that  the 
application  may  be  of  regional  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a),  the 
Agency  is  soliciting  comments  on  this 
application. 

DATES:  Comments,  identified  by  docket 
control  nimiber  OPP-50874,  must  be 
received  on  or  before  January  19,  2001. 
ADDRESSES:  Cotoments  and  data  may  be 
submitted  by  mail,electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-50874  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  MikeMendelsohn,  Biopesticides 


and  Pollution  Prevention  Division 
(7511C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460:  telephone  number:  (703) 
308-8715;  e-mail  address: 
mendelsohn.mike®  epa.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  interested  in 
plant-pesticides  or  those  persons  who 
are  or  may  be  required  to  conduct 
testing  of  chemical  substances  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  or  the  Federal  Insecticide. 
Fungicide„and  Rodenticide  Act 
(FIFRA).  Since  other  entities  may  also 
he  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wwrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-50874.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
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Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  CrystalMall 
#2.  1921  Jefferson  Da%is  Hwt., 
Arlington.  VA.  from  8:30  am.  to  4  p  ni  . 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C  How  and  to  Whom  Do  I  Submit 
Comments^ 

.  1.  Bv  mail.  Submit  your  comments  to; 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NAV.. 
Washington,  DC  20460. 

2.  In  person  or  bv  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7302C],  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119.  Crv'stal 
Mall  «2.  1921  lefferson  Davis  Hvvy.. 
Arlington.  VA  The  PIRIB  is  open  from 
8:30  a.m  to  4  p.m..  .Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

J.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to;  opp-docket®  epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encrvption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-50874.  Electronic 
comments  ma\  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  (^BI  by  marking  any  part  or 
all  of  that  information  as  CBI 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 


CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
Mv  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments; 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
supportyour  views. 

4.  If  yt)u  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns 

6  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subjet:t  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citatiim. 

II.  Background 

EPA  has  received  an  application  from 
Monsanto  Company.  700  Chesterfield 
Parkway  North,  St.  Louis.  MO  63198  for 
an  experimental  use  permit  for  Cry2Ab 
protein  and  the  genetic  material 
necessary  for  its  production  (Vector 
ZMBK28L)  in  corn.  The  program 
proposes  genetically  contained  non- 
food-use testing  from  October  15,  2000 
to  November  15,  2001  on  a  total  of 
1 1,394  acres  in  the  States  of  Alabama, 
Arkansas.  California.  Colorado.  Florida. 
Ceorgia.  Hawaii.  Iowa.  Illinois,  Indiana, 
Kansas,  Kentucky,  Louisiana,  Maryland. 
Michigan.  Minnesota.  Missouri, 
Mississippi.  North  (iarolina,  North 
Dakota,  Nebraska.  New  Mexico,  New 
York.  Ohio.  Oklahoma.  Pennsylvania. 
.South  Carolina.  .South  Dakota. 
Tennessee.  Texas.  Virginia,  Wisconsin, 
and  the  Commonwealth  of  Puerto  Rico. 
Experimental  trials  are  to  (1)  breeding 
and  observation  nursery,  (2)  agronomic 
and  efficacy  trials,  and  (3)  seed  increase 
for  further  regulatory  testing. 

III.  What  Action  is  the  Agency  Taking? 

F"ollowing  the  review  of  the  Monsanto 
(Company  application  and  any 
comments  and  data  received  in  response 
to  this  notice.  EPA  will  decide  whether 
t(j  issue  or  deny  the  EUP  request  for  this 
El'P  program,  and  if  issued,  the 
conditions  under  which  it  is  to  be 


conducted.  Any  issuance  of  an  EUP  will 
be  announced  in  the  Federal  Register. 

rv.  what  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  Agency's  authority  for  taking  this 
action  is  under  FIFRA  section  5. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Ddted:  December  7.  2000. 
|anet  L.  Andersen, 

Director.  Biopeatirides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 

Programs. 

|FR  Doc.  00-.1240.3  Filed  12-19-00) 

BILLING  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6917-9] 

Regulatory  Reinvention  (XL)  Pilot 
Protects 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  the 
Project  XL  draft  final  project  agreement 
and  draft  addenda  for  New  Jersey  Gold 
Task  Program. 

SUMMARY:  EPA  is  requesting  comments 
on  a  Draft  Project  XL  Final  Project 
Agreement  (FPA)  and  Draft  Addenda  for 
the  New  Jersey  Gold  Track  Program.  The 
Draft  FPA  and  Addenda  are  a  voluntary 
agreement  developed  collaboratively  by 
the  New  Jersey  Department  of 
Environmental  Protection  (NJDEP), 
stakeholders,  and  EPA.  Project  XL, 
announced  in  the  Federal  Register  on 
May  23,  1995  (60  FR  27282),  gives 
regulated  entities,  communities  and 
states  the  flexibility  to  develop 
alternative  strategies  that  will  replace  or 
modify  specific  regulatory  or  procedural 
requirements  on  the  condition  that  they 
produce  greater  envirorunental  benefits. 

The  Gold  Track  Project  XL  project 
embodies  the  final  and  highest  tier  of 
NJDEP's  Silver  and  Gold  Track 
Programs.  NJDEP  has  led  detailed 
stakeholder  discussions  to  frame  the 
Silver  and  Gold  Track  Program  for 
Environmental  Performance  (Silver  and 
Gold)  since  the  summer  of  1999.  New 
Jersey's  Silver  and  Gold  Tracks  are 
designed  as  a  tiered  system,  requiring  an 
increased  level  of  commitment  to 
environmental  performance  in  return  for 
concomitant  regulatory  flexibility. 

The  first  or  baseline  tier.  Silver  Track, 
requires  participating  entities  to  meet 
certain  core  criteria  in  return  for 
baseline  incentives  such  as  recognition 
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as  a  top-performing  company,  a  single 
point  of  contact  in  the  department  to 
expedite  and  coordinate  permitting 
needs,  and  consolidated  reporting 
(among  others).  The  incentives  offered 
under  Silver  Track  are  within  the  rubric 
of  existing  regulations,  and,  as  such,  do 
not  require  rule  changes.  The  Silver 
Track  portion  of  the  program  was 
implemented  in  September  of  1999. 

Silver  Track  II,  the  second  tier  of  the 
program,  maintains  the  original  core 
requirements  of  the  baseline  tier,  as  well 
as  some  additional  commitments. 
Participants  must  commit  to  attaining 
agreed-upon  emission  reductions  of  CO2 
or  Greenhouse  Gas  equivalents.  In  turn, 
participants  will  not  have  to  seek 
certain  pre-construction  air  permits  for 
sources  that  emit  less  than  prescribed  de 
minimus  emission  levels. 

The  third  and  highest  tier,  Gold 
Track,  which  is  covered  by  this 
Agreement,  represents  the  highest 
degree  of  commitment  by  participating 
entities  and  additional  incentives 
offered  by  the  NJDEP.  Gold  Track  is 
envisioned  to  be  multi-media  in  scope, 
with  this  Agreement  serving  as  an 
'umbrella"  document  to  define  basic 
criteria  and  processes  for  participation 
in  Gold  Track.  Core  requirements  for 
participating  in  Gold  Track  include 
(among  others):  Certifying  current 
compliance  with  all  applicable 
environmental  rules  and  regulations, 
demonstrating  a  historically  acceptable 
compliance  record,  conducting 
advanced  community  outreach,  having 
an  Environmental  Management  System 
(EMS)  with  an  independent  third  party 
review  component,  and  entering  into  a 
covenant  with  NJDEP  to  memorialize 
commitments  and  incentives  as  well  as. 
accountability  milestones  for  the 
duration  of  the  project.  Media-specific 
requirements  for  participation  are 
presented  in  the  draft  media-specific 
addenda. 

Implementing  the  negotiated 
incentives  under  Gold  Track  may 
require  both  federal  and  state  rule 
changes,  which  NJDEP  plans  to  pursue 
through  EPA's  Project  XL  Program. 
Current  federal  rule  change  requests 
from  NJDEP  are  described  in  the  draft 
media-specific  addenda. 
DATES:  The  period  for  submission  of 
comments  ends  on  January  19,  2001. 
ADDRESSES:  All  comments  on  the 
proposed  Final  Project  Agreement 
should  be  sent  to:  Aleksandra 
Dobkowski-Joy,  USEPA,  290  Broadway,  • 
New  York,  NY  10007,  or  Cha3  Carbone. 
U.S.  EPA,  Room  1027WT  (1802),  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  Comments  may  also  be  faxed 
to  Ms.  Dobkowski-Joy  (212)  637-5045, 


or  Mr.  Carbone  (202)  260-1812. 
Comments  may  also  be  received  via 
electronic  mail  sent  to: 
dobkowski.aleksandra@epa.gov  or 
carbone.chad@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

obtain  a  copy  of  the  proposed  Final 
Project  Agreement  or  Fact  Sheet, 
contact:  Aleksandra  Dobkowski-Joy, 
USEPA,  290  Broadway,  New  York,  NY 
10007,  or  Chad  Carbone,  U.S.  EPA, 
Room  1027WT  (1802),  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  The  FPA  and  related 
documents  are  also  available  via  the 
Internet  at  the  following  location:  http:/ 
/www. epa.gov/ProjectXL.  Questions  to 
EPA  regarding  the  documents  can  be 
directed  to  Aleksandra  Dobkowski-Joy 
at  (212)  637-3676  or  Chad  Carbone  at' 
(202)  260-4296.  For  information  on  all 
other  aspects  of  the  XL  Program  contact 
Christopher  Knopes  at  the  following 
address:  Office  of  Policy.  Economics 
and  Innovation,  United  States 
Environmental  Projection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Room  1029WT 
(Mail  Code  1802),  Washington,  DC 
20460.  Additional  information  on 
Project  XL,  including  documents 
referenced. in  this  notice,  other  EPA 
policy  documents  related  to  Project  XL, 
regional  XL  contacts,  application 
information,  and  descriptions  of 
existing  XL  projects  and  proposals,  is 
available  via  the  Internet  at  http:// 
wwH'.  epa  .gov/ProjectXL. 

Dated:  December  15,  2000. 
Elizabeth  A.  Shaw, 

Director.  Office  of  Environmental  Policy 

Innovation. 

|FR  Doc.  00-32530  Filed  12-19-00:  8:45  am] 

BILLING  CODE  6560-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6919-8] 

Guidelines  on  Awarding  Section  319 
Grants  to  Indian  Tribes  in  FY  2001 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 


SUMMARY:  EPA  has  developed  guidelines 
on  awarding  Section  319  nonpoint 
source  grants  to  Indian  Tribes  in  FY 
2001.  As  was  the  case  in  FY  2000, 
Congress  has  authorized  EPA  to  award 
nonpoint  source  pollution  control  grants 
to  Indian  Tribes  under  section  319  of 
the  Clean  Water  Act  in  FY  2001  in  an 
amount  that  exceeds  the  statutory  cap 
(in  section  518(f)  of  the  Clean  Water 
Act)  of  V:i%  of  the  total  319 
appropriation.  The  guidelines  are 


intended  to  assist  all  Tribes  that  have 
approved  nonpoint  source  assessments 
and  management  programs  and  also 
have  "treatment-as-a-State"  status  to 
receive  Section  319  funding  to  help 
implement  those  programs.  The 
guidelines  describe  the  process  for 
awarding  base  funding  in  FY  2001. 
including  submissions  of  proposed 
work  plans.  The  guidelines  also 
describe  the  competitive  process  and 
schedule  to  select  watershed  projects  for 
FY  2001  funding,  including  submissions 
of  watershed  project  summaries  and  the 
selection  criteria  for  funding  watershed 
projects.  The  guidelines  clarif>'  issues 
relating  to  the  eligibility  of  intertribal 
consortia  to  receive  Section  319  grants. 
and  questions  relating  to  the  extent  to 
which  Section  319(h)  grants  may  be 
awarded  to  Tribes  for  use  outside  the 
reservation. 

DATES:  The  guidelines  are  effective 
December  20,  2000. 

ADDRESSES:  Persons  requesting 
additional  information  or  a  complete 
copy  of  the  document  should  contact  Ed 
Drabkowski  at  (202)  260-7009: 
drabkowski.ed@epa.gov:  or  U.S. 
Envirormiental  Protection  Agency 
(4503-F),  1200  Pennsylvania  Avenue. 
NW..  Washington.  DC  20460. 

FOR  further' INFORMATION  CONTACT: 

Persons  requesting  additional 
information  or  a  complete  copy  of  the 
document  should  contact  Ed 
Drabkowski  at  (202)  260-7009: 
drabkow^ski. ed@epa.gov:  or  U.S. 
Environmental  Protection  Agency 
{4503-F).  1200  Pennsylvania  Avenue, 
NW..  Washington.  DC  20460.  The 
complete  text  of  today's  guidelines  is 
also  available  on  EPA's  Internet  site  on 
the  Nonpoint  Source  Control  Branch 
homepage  http ://w\uv. epa.gov/owow/ 
nps. 

SUPPLEMENTARY  INFORMATION:  The  full 

text  of  the  Guidelines  on  Awarding 
Section  319  Nonpoint  Source  Grants  to 
Indian  Tribes  in  FY  2001  is  published 
below. 

Dated:  Uecember  l.^.  2000. 
Robert  H.  Wayland  III. 

Director.  Office  ol  Wetlands.  Oceans,  and 
Watersheds. 

Memorandum 

Subject:  Guidelines  on  Awarding 
Section  319  Grants  to  Indian  Tribes  in 
FY  2001 

From:  Robert  H.  Wayland  III.  Director. 
Office  of  Wetlands.  Oceans  and 
Watersheds 

To:  EPA  Regional  Water  Division 
Directors.  Regional  Tribal 
Coordinators/Program  Managers, 
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Tribal  Caucus.  EPA  Tribal  Operations 

Committee 

I  am  very  pleased  to  report  that 
Congress  has,  for  the  second  year  in  a 
row.  authorized  EPA  to  award  nonpoint 
source  pollution  control  grants  to  Indian 
Tribes  under  Section  319  of  the  Clean 
Water  Act  ( 'CWA")  in  FY  2001  in  an 
amount  that  exceeds  the  statutorv'  cap 
(in  Section  518(f)  of  the  CWA)  of  '•  .% 
of  the  total  319  appropriation.  This  will 
enable  all  of  the  Tribes  that  have 
approved  nonpoint  source  assessments 
and  management  programs  and 
"treatment-as-a-State"  ("TAS")  status 
(hereinafter  referred  to  as  "approved 
Tribes")  to  receive  Section  319  funding 
to  help  implement  those  programs 

The  allowance  of  an  increased 
funding  for  Tribal  nonpoint  source 
("NPS")  programs  in  FY  2001  reflects 
Congress'  continuing  recognition  that 
Indian  Tribes  need  and  deserve 
increased  financial  support  to 
implement  nonpoint  source  programs 
that  address  critical  water  quality 
concerns  on  Tribal  lands.  EPA  shares 
this  view  and  will  continue  to  work 
closely  with  Tribes  to  assist  them  in 
implementing  effective  Tribal  nonpoint 
source  pollution  programs. 

As  was  the  case  last  year,  the  new 
authorization  to  exceed  ■  <%  applies 
only  to  the  current  year  (FY  2001). 
EPA's  long-term  goal  is  that  the  V:i%  cap 
onTribal  nonpoint  source  grants  should 
be  permanently  eliminated.  To  date. 
EPA  has  already  approved  over  50 
Tribal  nonpoint  source  management 
programs,  covering  more  than  30 
million  acres  of  land  (representing  more 
than  65%  of  all  Indian  country),  and  we 
expect  to  approve  additional  programs 
in  FY  2001.  Clearly,  there  needs  to  be 
a  permanent  increase  in  the  amount  of 
Section  319  funds  available  to  Tribes  to 
help  them  implement  approved 
programs  that  address  nonpoint  source 
pollution  across  their  extensive  Tribal 
lands. 

To  help  achieve  this  goal.  EPA  will 
work  with  the  Tribes  to  continue  to 
demonstrate  that  increased  319  funds 
for  Tribes  can  be  used  effectively  to 
achieve  water  quality  improvement.  We 
were  pleased  by  the  high  quality  of  the 
Tribes'  work  plans  that  formed  the  basis 
of  the  grants  awarded  to  Tribes  in  FY 
2000.  which  included  both  base  grants 
for  all  approved  Tribes  as  well  as  grants 
for  specific  watershed  projects  awarded 
to  nine  of  these  Tribes  through  a 
competitive  process.  We  believe  that  the 
Tribes  and  EPA  succeeded  in  directing 
the  F^'  2000  grants  towards  high- 
prioritv  activities  that  will  produce  on- 
the-ground  results  that  provide 
improved  water  quality.  We  believe  that 


this  success  warrants  an  increase  in 
Tribal  319  grant  dollars  in  FY  2001  to 
address  the  extensive  NPS  control  needs 
throughout  Indian  country,  as  discussed 
below. 

As  in  FY  2000.  the  grants  issuance 
process  for  FY  2001  is  designed  to 
balance  the  needs  to  (1)  provide  at  least 
some  minimum  'base"  funding  to  all 
approved  Tribes  to  help  them 
implement  their  NPS  programs,  and  (2) 
provide  sufficient  funding  to  support  a 
significant  number  of  watershed 
projects  that  can  make  a  substantial 
additional  improvement  to  water 
quality 

Summary  of  Process  for  FY  2001  Grants 
to  Tribes 

In  FY  2001,  we  will  increase  the  total 
Tribal  nonpoint  source  grants  amount 
(from  $2,500,000  in  FY  2000)  to 
$6,000,000.  This  increase  reflects  three 
factors: 

1 .  The  number  of  Tribes  eligible  to 
receive  nonpoint  source  grants  has 
increased  since  the  time  that  EPA 
awarded  grants  to  47  Tribes  in  FY  2000. 

2  We  have  increased  the  amount  of 
base  funding  for  Tribes  whose  land  area 
exceeds  5,000  square  kilometers  (1,930 
square  miles)  from  $30,000  to  $50,000. 

3.  We  wish  to  ensure  that  there  is 
sufficient  funding  available  to  support  a 
significantly  larger  number  of  additional 
nonpoint  source  watershed  projects 
than  the  nine  that  were  funded  in  FY 
2000. 

EPA  will  divide  the  $6,000,000  into 
two  portions:  base  funding  for  all 
approved  Tribes,  and  additional 
watershed  project  funding  for  Tribes 
selected  through  a  competitive  process. 

Detailed  Discussion  of  Process  for  FY 
2001  Grants  to  Tribes 

/   Base  Fundinti 

Each  Tribe  that  has  an  approved 
nonpoint  source  assessment  and 
management  program  (and  TAS  status) 
as  of  January  28.  2001,  will  receive  base 
funding  as  follows: 

a.  For  approved  Tribes  whose  land 
area  exceeds  5,000  square  kilometers 
(approximately  1.930  square  miles,  or 
about  1,235.000  acres).  EPA  will 
provide  $50,000  of  base  funding. 

b.  For  all  other  approved  Tribes,  EPA 
will  provide  $30,000  of  base  funding. 

EPA  considered  whether  other  factors 
such  as  population  and  water  resources 
should  be  used,  in  addition  to  or  instead 
of  land  area,  to  distinguish  Tribes  with 
the  greatest  needs  from  other  Tribes. 
EPA  recognizes  that  each  of  these 
factors  is  relevant  and  in  some 
circumstances  significant.  EPA 
ultimately  chose  land  area  as  the 


deciding  factor  for  a  cutoff  because 
nonpoint  source  pollution  is  strongly 
related  to  land  use;  thus  land  area  is  a 
reasonable  criterion  that  generally  is 
highly  relevant  to  identifying  Tribes 
with  the  greatest  needs  (recognizing  that 
Tribes  have  needs  that  significantly 
exceed  available  resources). 

The  base  funding  of  $30,000  per  Tribe 
(or  $50,000  for  the  Tribes  with  the 
largest  land  areas)  may  be  used  for  a 
range  of  activities  that  implement  the 
Tribe's  approved  NPS  management 
program,  including  hiring  a  program 
coordinator;  conducting  nonpoint 
source  education  programs;  providing 
training;  and  implementing,  alone  or  in 
conjunction  with  other  agencies  or  other 
funding  sources,  on-the-ground 
watershed  projects.  In  general ,  this  base 
funding  should  not  be  used  for 
assessment  activities. 

Each  Tribe  that  requests  base  funding 
must  submit  a  proposed  work  plan  to 
the  appropriate  EPA  Regional  office  that 
conforms  to  applicable  legal 
requirements  and  guidelines  and  is 
consistent  with  the  Tribe's  nonpoint 
source  management  program.  This 
proposed  work  plan  should  clearly 
describe  each  significant  category  of 
activity  to  be  funded;  the  roles  of  any 
Federal,  local,  or  other  partners  in 
completing  each  activity;  the  schedule 
and  budget  for  implementing  funded 
activities;  and  the  outputs  to  be 
produced  by  performance  of  the 
activity.  Outputs  of  activities  should  be 
quantified;  results  of  projects  should  be 
measurable  and  indicators  to  do  so 
clearly  stated.  Tribes  should  submit 
their  proposed  work  plans  to  the 
appropriate  Regional  office  by  February 
16,  2001.  If  a  Tribe  does  not  submit  an 
approvable  proposed  work  plan  by  that 
date,  its  allocated  $30,000  (or  $50^000) 
will  be  added  to  the  competitive  pool, 
discussed  immediately  below,  which 
will  be  used  to  fund  Tribal  watershed 
projects. 

Regions  should  work  with  the  Tribes 
to  expeditiously  award  the  base  grants. 
However,  if  the  Tribe  will  be  awarded 
additional  funds  to  implement  a 
watershed  project,  as  discussed  below, 
the  Tribe  may  prefer  combining  the 
formal  process  for  submitting  its  final 
application  for  both  the  base  cmd 
competitive  funds.  Regions  should 
confer  with  their  Tribes  and  endeavor  to 
proceed  in  a  manner  and  on  a  schedule 
that  is  most  compatible  with  the  Tribes' 
preferences. 

2.  Competith'e  Funding:  Process  and 
Schedule  To  Select  Watershed  Projects 
for  FY  2001  Funding 

The  remaining  funds  will  be  awarded 
to  Tribes  that  have  approved  nonpoint 
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source  management  programs  as  of 
January  28.  2001.  on  a  competitive  basis 
to  provide  funding  for  on-the-ground 
nonpoint  source  watershed  projects  that 
are  designed  to  achieve  additional  water 
quality  improvement.  Each  selected 
project  will  be  eligible  to  receive  up  to 
$100,000.  depending  on  the 
demonstrated  need.  These  funds  will  be 
awarded  using  the  process  described 
below. 

a.  Watershed  Project  Review  Committee 

As  we  did  for  the  FY  2000  grants,  EPA 
will  establish  a  watershed  project 
review  committee  comprised  of  nine 
EPA  staff,  including  three  EPA  Regional 
Nonpoint  Source  Coordinators,  three 
EPA  Regional  Tribal  Coordinators,  two 
staff  members  of  the  Nonpoint  Source 
Control  Branch  staff,  and  one  staff 
member  of  the  American  Indian 
Environmental  Office.  The  committee 
will  then  make  funding  decisions  in 
accordance  with  the  process  described 
below. 

b.  Watershed  Project  Summaries 

Tribes  that  have  approved  nonpoint 
source  assessments  and  management 
programs  as  well  as  TAS  status  as  of 
January  28,  2001,  are  invited  to  apply 
for  watershed  project  funding  by 
submitting  watershed  project  summaries 
for  proposed  projects  ranging  between 
$50,000  and  $100,000.  (This  funding  is 
in  addition  to  the  base  funding  that  each 
approved  Tribe  will  receive,  as 
described  above.)  Tribes  that  apply  for 
funding  for  watershed  projects  should 
submit  a  brief  (e.g.,  3-5  pages)  summary 
of  a  watershed  project  implementation 
plan  by  February  5,  2001.  (Complete 
grant  applications  should  not  be 
submitted  until  after  projects  are 
selected,  pursuant  to  EPA's  review  of 
watershed  project  summaries  as 
described  below.) 

Tribes  seeking  watershed  project 
funding  should  submit  their  watershed 
project  summaries  by  mailing  them,  by 
February  5,  2001,  to  Ed  Drabkowski  of 
the  Nonpoint  Source  Control  Branch, 
Mail  Code  4503F,  U.S.  Environmental 
Protection  Agency.  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue.  N.W., 
Washington.  D.C.  20460;  faxing  them  to 
Ed  at  202-260-7024;  or  emailing  them 
to  drabkowski.ed@epa.gov.  We  will 
immediately  provide  copies  of  the 
submitted  summaries  to  the  Review 
Committee.  (Email  versions  would  be 
appreciated  where  possible  because 
they  can  be  shared  among  the  reviewers 
most  rapidly  and  easily.) 

The  watershed  project  summary 
should  outline  the  problem  to  be 
addressed;  the  project's  goals  and 
objectives;  the  lead  implementing 


agency  (either  the  Tribe  or  another 
organization  authorized  by  the  Tribe  to 
be  the  project  leader)  and  other  agencies 
that  will  be  authorized  to  expend 
project  funds;' the  types  of  measures  or 
practices  that  will  be  implemented;  the 
projected  implementation  schedule:  the 
project's  budget;  and  the  environmental 
indicators  and/or  other  performance 
measures  that  will  be  used  to  evaluate 
the  success  of  the  project.  (The 
Appendix  to  this  memorandum  contains 
more  information  on  these  elements  of 
well-designed  watershed 
implementation  plans.) 

Perhaps  most  important,  each 
watershed  plan  sunmiar>'  should  be 
clearly  written  with  enough  detail  to 
indicate  to  the  reviewing  committee 
why  the  proposed  project  should  be 
selected  for  funding.  This  is  critical  to 
help  ensure  that  the  best  projects  are 
funded. 

c.  Selection  Criteria  for  Funding 
Watershed  Projects 

In  ranking  the  projects,  each  reviewer 
on  EPA's  watershed  project  review 
conmiittee  will  consider  the  extent  to 
which  the  following  factors  are  present 
in  each  project. 

1.  The  watershed  plan  summary 
includes  a  clear  and  specific 
identification  of  the  water  quality 
problem  to  be  addressed,  including  the 
pollutants  of  concern  and  their  sources 
(including  critical  areas  to  be  treated,  if 
known). 

2.  The  watershed  project  consists  of 
implementation  actions  that  are 
intended  to  help  restore  an  impaired 
waterbody  for  which  a  total  maximum 
daily  load  (TMDL)  has  been  developed 
or  a  similar  process  has  been  used  to 
establish  restoration  needs  (for  surface 
or  ground  water  protection) 

Note:  EPA  recognizes  that  most  Tribes  have 
not  yet  developed  TMDLs.  However,  where 
a  Tribe  has  developed  a  relevant  water 
quality  standard  and  TMDL  and  seeks 
Section  319  funding  to  assist  in  the 
implementation  of  the  TMDL,  that  should  be 
considered  by  reviewers  to  be  a  relevant 
factor. 

3.  The  tribe  has  conducted  a  Unified 
Watershed  Assessment,  and  the 
proposed  project  is  planned  to  be 
implemented  in  a  Category  I  watershed. 

4.  The  project  is  designed  to  include 
cooperation  and/or  combinadon  of 
resources  with  other  agencies  and  other 
parties  to  provide  additional  technical 
and/or  financial  assistance  to  the 
project. 

5.  The  watershed  plan  summary 
includes  a  clear  and  objective  statement 
of  the  project's  goals  and  objectives,  in 
terms  of  controlling  the  resources  and/ 


or  of  improving/protecting  water 
quality. 

6.  The  summarv'  identifies  the 
management  measures  or  practices  to  be 
implemented  and  the  location  where 
these  measures  and  practices  will  be 
implemented. 

7.  The  summary  identifies  the  cost  of 
the  project  and  the  amount  of  Section 
319  grant  dollars  that  are  requested. 
(This  must  be  within  the  $50,000- 
100,000  range.)  Please  note  that  a  40% 
non-Federal  match  is  also  required. 
However,  if  a  Tribe  demonstrates  that  it 
does  not  have  adequate  funds  to  meet 
the  required  match,  EPA  may  approve  a 
10%  non-Federal  match. 

8.  The  summar\'  includes  an 
implementation  schedule. 

9.  The  summary-  includes  a  statement 
of  how  the  project  will  be  evaluated  to 
determine  its  success  and  to  derive 
lessons  that  will  assist  the  Tribe  (and 
other  Tribes)  in  future  projects. 

d.  Award  of  Grants  for  Tribal  Watershed 
Projects 

(i)  Award  Decisions.  The  Watershed 
Project  Review  Committee  will  hold  a 
conference  call  prior  to  reviewing  the 
proposed  watershed  projects  to  ensure 
that  all  Committee  members  fully 
understand  and  agree  on  how  to 
objectively  apply  the  criteria  discussed 
above.  Rankings  will  be  developed  by 
considering  all  of  the  factors  as  a  whole, 
in  accordance  with  a  weighting  system 
to  be  decided  upon  by  the  Committee. 

They  will  then  review  the  proposed 
watershed  projects  and  hold  a  second 
conference  call  by  March  1  to  discuss 
the  projects.  Following  the  second 
conference  call,  each  Committee 
member  will  separately  rank  the 
projects  cmd  forward  their  suggested 
rankings  to  Ed  Drabkowski  in  the 
Nonpoint  Source  Control  Branch  in  EPA 
Headquarters  by  March  15.  2001. 
Headquarters  will  tally  the  members' 
rankings  and  then  hold  a  final 
conference  call  with  the  Review- 
Committee  to  provide  a  final 
opportunity  for  members  of  the  Review- 
Committee  to  discuss  the  rankings 
among  themselves.  By  March  30.  2001, 
EPA  will  announce  which  projects  have 
been  selected  for  funding.  "The  Tribes 
whose  watershed  projects  have  been 
selected  for  funding  w-ill  be  notified 
immediately  by  phone  or  email,  w-ith  a 
written  letter  to  follow. 

(ii)  Final  Work  Plans/Full  Grant 
Applications.  Once  a  Region  and  Tribe 
have  been  notified  of  the  amount  that 
will  be  awarded  to  the  Tribe,  they  will 
discuss  any  changes  that  need  to  be 
made  in  the  Tribe's  proposed  workplan. 
After  making  appropriate  changes,  the 
Tribe  will  submit  a  complete  grant 
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application  to  the  Region  by  May  28, 
2001.  If  a  Tribe  fails  to  or  is  unable  to 
submit  an  approvable  work,  plan  by  May 
28,  2001,  the  319(h)  grant  will  instead 
be  awarded  to  the  next  highest  ranking 
unfunded  application.  Regions  should 
endeavor  to  finalize  the  grant  awards  no 
later  than  60  days  after  receipt  of  a 
complete  grant  application  with  an 
approvable  work  plan. 

(iii)  Match  Requirements.  The  match 
requirement  for  Section  319  grants  is  40 
percent  of  the  approved  work  plan 
costs,  which  include  both  the  base 
funding  and  competitive  funding 
components  discussed  above.  In 
general,  consistent  with  40  CFR  §31.24. 
the  match  requirement  may  be  satisfied 
by  allowable  costs  borne  by  non-Federal 
grants,  bv  cash  donations  from  non- 
Federal  third  parties,  or  by  the  value  of 
third  party  in-kind  contributions. 

EPA's  current  regulations  also  provide 
that  EPA  mav  decrease  the  Tribal  match 
requirement  to  as  low  as  10%  "upon 
application  and  demonstration  by  the 
Tribe  that  it  does  not  have  adequate 
funds  (including  Federal  funds 
authorized  by  statute  to  be  used  for 
matching  purposes,  tribal  funds  or  in- 
kind  contributions)  to  meet  the  required 
match."  See  40  CFR  35.760  (2000) 

In  mciking  grant  awards  to  Tribes  that 
provide  for  a  reduced  match 
requirement.  Regions  should  include  a 
brief  finding  that  the  Tribe  has 
demonstrated  that  it  does  not  have 
adequate  funds  to  meet  the  required 
match. 

Intertribal  Consortia 

Some  Tribes  have  formed  intertribal 
consortia  to  promote  cooperative  work. 
Currentlv,  intertribal  consortia  are  not 
eligible  to  receive  Section  319  grants.  In 
the  preamble  to  the  proposed  Tribal  rule 
published  on  luly  23.  1999,  EPA 
discussed  (at  64  FR  40085)  a  proposal  to 
treat  a  group  of  individually  eligible 
Tribes  as  eligible  for  grants.  EPA 
anticipates  that  when  the  final  rule  is 
promulgated,  intertribal  consortia  will 
be  eligible  for  Section  319  grants. 
However,  since  the  rule  is  not  yet 
finalized,  and  since  Tribes  must  submit 
their  FY  2001  grant  proposals  soon,  as 
discussed  earlier  in  these  guidelines,  we 
expect  that  intertribal  consortia  will  not 
be  eligible  to  apply  for  and  receive 
Section  319  grants'  in  FY  2001. 

Technical  Assistance  to  Tribes 

In  addition  to  providing  nonpoint 
source  funding  to  Tribes.  EPA  remains 
committed  to  providing  continued 
technical  assistance  to  Tribes  in  their 
efforts  to  control  nonpoint  source 
pollution.  During  the  past  several  years, 
EPA  has  presented  fourteen  workshops 


to  approximately  250  Tribes  throughout 
the  United  States  to  assist  them  in 
developing;  (1)  Nonpoint  source 
assessments  to  further  their 
understanding  of  nonpointsource 
pollution  and  its  impact  on  water 
qualitv:  (2)  nonpoint  source 
management  programs  to  apply 
solutions  to  address  their  nonpoint 
source  problems;  and  (3)  specific 
projects  to  effect  on-the-ground 
solutions.  The  workshops  also  have 
provided  information  on  related  EPA 
and  other  programs  that  can  help  Tribes 
address  nonpoint  source  pollution, 
including  the  provision  of  technical  and 
funding  assistance.  (EPA  has  also  held 
related  workshops  that  have  focused  on 
helping  Tribes  develop  Unified 
Watershed  Assessments  that  address 
both  point  and  nonpoint  source  issues 
that  affect  their  watersheds.)  EPA 
intends  to  continue  providing  nonpoint 
source  workshops  to  interested  Tribes 
around  the  United  States  in  FY  2001 
and  to  provide  other  appropriate 
technical  assistance  as  needed, 

NoB-Tribal  Lands 

During  the  past  year,  questions  have 
arisen  as  to  the  extent  to  which  Section 
319(h)  grants  may  be  awarded  to  Tribes 
for  use  outside  the  reservation.  To 
clarify  this  issue,  we  discuss  below  two 
types  of  off-reservation  activities;  (l) 
Activities  that  are  related  to  waters 
within  a  reservation,  such  as  those 
relating  to  sources  upstream  of  a 
waterway  entering  the  reservation,  and 
(2)  activities  that  are  unrelated  to  waters 
of  a  reservation.  As  discussed  below,  the 
first  type  of  these  activities  may  be 
eligible;  the  second  is  not. 

1   Activities  That  Are  Related  to  Waters 
Within  a  Reservation 

.Section  518  (e)  of  the  CWA  provides 
that  EPA  mav  treat  an  Indian  Tribe  as 
a  State  for  purposes  of  Section  319  of 
the  CWA  if,  among  other  things,  'the 
fundions  to  be  exercised  by  the  Indian 
tribe  pertain  to  the  management  and 
protection  of  water  resources  which  are 
*    *    *  within  the  borders  of  an  Indian 
reservation."  33  U.S.C.  §  1377  (e)(2). 
EPA  already  awards  grants  to  Tribes 
under  Section  106  of  the  CWA  for 
activities  performed  outside  of  a 
reservation  that  pertain  to  reservation 
waters,  such  as  evaluating  impacts  of 
upstream  waters  on  water  resources 
within  a  reservation.  Similarly.  EPA  has 
awarded  section  106  grants  to  States  to 
conduct  monitoring  autside  of  state 
borders.  EPA  has  concluded  that  grants 
awarded  to  an  Indian  Tribe  pursuant  to 
Section  319(h)  may  similarly  be  used  to 
perform  eligible  Section  319(h) 
activities  outside  of  a  reservation  if:  (l) 


The  activity  pertains  to  the  management 
and  protection  of  waters  within  the 
reser\'ation,  and  (2)  just  as  for  on- 
reservation  activities,  the  Tribe  meets  all 
other  applicable  requirements. 

2.  Activities  That  Are  Unrelated  to 
Wafers  of  a  Reservation 

As  discussed  above,  EPA  is 
authorized  to  award  Section  319(h) 
grants  to  Tribes  to  perform  eligible 
Section  319(h)  activities  if  the  activities 
pertain  to  the  management  and 
protection  of  waters  within  a  reservation 
and  the  Tribe  meets  all  other  applicable 
requirements.  In  contrast,  EPA  is  not 
authorized  to  award  Section  319(h) 
grants  for  activities  that  do  not  pertain 
to  waters  of  a  reservation.  For  off- 
reservation  areas,  including  "usual  and 
accustomed"  hunting,  fishing,  eind 
gathering  places,  EPA  must  determine 
whether  the  activities  pertain  to  waters 
of  a  reservation  prior  to  awarding  a 
grant. 

Conclusion 

We  believe  that  the  lifting  of  the  1/3% 
statutory  cap  once  again  in  FY  2001 
provides  the  Tribes  and  EPA  with  an 
excellent  opportunity  to  further  Tribal 
efforts  to  reduce  nonpoint  pollution  and 
enhance  water  quality  on  Tribal  lands, 
EPA  looks  forward  to  working  closely 
with  the  Tribes  to  assist  them  in 
implementing  effective  nonpoint  source 
programs  in  FY  2001  and  creating  a 
sound  basis  to  assure  that  adequate 
funds  will  continue  to  be  provided  in 
the  future. 

If  you  have  any  questions,  please  do 
not  hesitate  to  call  me  at  (202)  260-7166 
(or  email  at  wayland.robert@epa.gov),  or 
have  yoiu-  staff  contact  Ed  Drabkowski 
at  (202)  260-7009  (or  email  at 
drabkowski.  ed@epa  .gov) . 
cc;  Kathy  Gorospe,  Director.  American 
Indian  Enviroiunental  Office,  EPA 
Ben  Smith,  AIEO 
Jerry  Pardilla,  National  Tribal 

Environmental  Council 
Billy  Frank,  Northwest  Indian  Fisheries 

Council 
Don  Sampson,  Columbia  River 

Intertribal  Fish  Commission 
James  Schlender,  Great  Lakes  Indian 

Fish  and  Wildlife  Commission 
All  Tribes  that  have  an  approved 
Nonpoint  Source  Management 
Programs  and/or  Unified  Watershed 
Assessment  or  have  attended  a 
Nonpoint  Source  Tribal  Workshop 
Regional  Water  Quality  Branch  Chiefs 
Regional  Nonpoint  Source  Coordinators 

Appendix 

[This  Appendix  is  a  copy  of  Appendix  C 
of  the  Nonpoint  Source  Program  and  Grants 
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Guidance  for  Fiscal  Year  1997  and  Future 
Years  (May  1996).  modified  slightly  to  apply 
to  Tribal  programs  rather  than  State 
programs.  The  entire  guidance  may  be 
viewed  at  www.epa.gov/owow/nps/ 
guide.htmFl. 

Elements  of  a  Well-Designed  Watershed 
Implementation  Plan 

A  well-designed  plan  for  a  successful 
watershed  implementation  project  typically 
includes  the  following: 

1 .  Define  the  Problem 

•  Identification  of  water  quality  threat  or 
problem — Information  is  provided  on 
whether  the  water  resource  is  threatened  or 
its  use  is  impaired  from  the  Tribe's  nonpoint 
source  assessment  report,  303(d)  list,  or  other 
Tribal  water  quality  assessment  reports. 

•  Critical  areas — The  approximate  size  and 
location  of  the  critical  areas  to  be  treated  is 
identified  on  a  map  and  quantified.  The 
critical  areas  are  of  an  appropriate  size  to 
ensure  that  the  measures  implemented  will 
have  a  significant  impact  on  restoring  or 
protecting  designated  beneficial  uses  within 
the  watershed. 

2.  Build  a  Project  Team  and  Public  Support 

•  Institutional  roles  and  responsibilities — 
Roles  and  responsibilities  of  agencies  and 
organizations  active  within  the  watershed  are 
identified,  regardless  of  funding  source.  All 
Tribal,  Federal,  and  State  agencies  and  other 
organizations  that  have  potential  roles  to  play 
in  assisting  in  the  design  and  implementation 
of  the  project  are  identified  and  included  as 
appropriate  in  the  project  development  and 
implementation  process.  Where  possible,  one 
agency  at  the  local  level  is  identified  as  the 
lead  agency  for  the  watershed  project. 

•  Information/education  and  public 
participation  component — The  nonpoint 
source  watershed  plan  documents  how 
interested  and  affected  public  are  or  will  be 
involved  in  the  selection,  design  and 
implementation  of  the  watershed  project. 
Additionally,  the  educational  activities  to  be 
conducted  in  the  watershed  project  are 
identified,  including  a  schedule.  The  project 
also  includes  a  plan  for  communicating 
lessons  learned  to  other  areas  of  the  Tribe 
through  the  Tribe's  nonpoint  source 
information  and  education  program. 

3.  Set  Goals  and  Identify  Solutions 

•  Nonpoint  source  control  objectives — The 
nonpoint  source  watershed  plan  describes 
what  is  expected  to  be  accomplished  in  a  two 
to  five  year  period.  Objectives  relate  to  all  the 
identified  water  quality  problems,  are 
quantitative,  euid  make  progress  towards 
achieving  implementation  of  technology- 
based  measures  or  achieving  Tribal  water 
quality  goals.  For  example,  where  water  goals 
are  not  met  and  a  75  percent  reduction  of  a 
particular  pollutant  is  needed  to  achieve 
them,  an  objective  might  be  to  reduce  the 
pollutant  loadings  to  the  waterbody  by  75 
percent. 

4.  Implement  Controls 

•  Implementation  'schedule — A  schedule 
describing  the  location  and  type  of  BMPs  and 
programs  to  be  implemented  within  the 
watershed  and  the  projected  time  of 


implementation  are  provided  within  the 
plan.  The  plan  also  includes  an  estimate  of 
the  costs  of  the  planned  activities. 

5.  Measure  Success 

•  Monitoring  and  evaluation — Utilizing 
the  project  goals  identified  in  the  work  plan, 
the  plan  should  also  provide  an  appropriate 
monitoring  component  to  evaluate 
effectiveness,  including  ambient  effects 
monitoring,  beneficial  use  assessments,  and 
environmental  indicators  (see  Section  II-A 
and  Appendix  B  of  the  May  1996  nonpoint 
source  guidance). 

(PR  Doc.  00-32397  Filed  12-19-00;  8:45  am] 
BILLING  CODE  6S60-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  00-2822] 

Next  Meeting  of  the  North  American 
Numbering  Council 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

summary:  On  December  14,  2000,  the 
Commission  released  a  public  notice 
annoimcing  the  January  16  and  17, 
2001,  meeting  and  agenda  of  the  North 
American  Numbering  Council  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  and  its  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Callahan,  Designated  Federal 
Officer  (DFO)  at  (202)  418-2320  or 
cchallaha@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  The 
Portals,  445  12th  Street,  SW,  Suite 
6A207,  Washington,  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is;  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  Released: 
December  14,  2000. 

The  North  American  Numbering 
Council  (NANC)  has  scheduled  a 
meeting  to  be  held  Tuesday,  January  16. 
2001,  fi-om  8:30  a.m.  until  5:00  p.m., 
and  on  Wednesday.  January  17,  from 
8:30  a.m.,  until  12  noon.  The  meeting 
will  be  held  at  the  Federal 
Communications  Commission,  Portals 
II,  445  12th  Street,  SW,  Room  TW-C305, 
Washington,  DC. 

This  meeting  is  open  to  members  of 
the  general  public.  The  FCC  will 
attempt  to  accommodate  as  many 
participants  as  possible.  The  public  may 
submit  written  statements  to  the  NANC, 
which  must  be  received  two  business 
days  before  the  meeting.  In  addition, 
oral  statements  at  the  meeting  by  parties 
or  entities  not  represented  on  the  NANC 


will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Cheryl  Callahan  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Proposed  Agenda 

1.  Approval  of  November  28-29, 
2000,  meeting  minutes. 

2.  NRO  (Dkt  No  99-200)  Second 
Report  and  Order. 

3.  North  American  Numbering  Plan 
Administration  (NANPA)  Report.  2Q00 
Neutrality  Audit  dated  Aug  17,  NRUF 
Update,  and  Enterprise  Services  Update. 

4.  Report  of  NANPA  Oversight 
Working  Group.  Status  of  NANPA 
Requirements  and  Status  of  NANPA 
Performance  Review. 

5.  Report  of  Numbering  Resource 
Optimization  (NRO)  Working  Group. 
Final  NRUF  Requirements  Document, 
Continuing  Review  of  NANP-E,  and 
Monitoring  of  State  Pooling  Trials. 

6.  Industry  Numbering  Committee 
Report.  NANP-E  Alternatives 
Presentation. 

7.  CTIA  Presentation  on  Imminent 
Exhaust  Procedures. 

8.  Report  of  Toll  Free  Access  Codes 
IMG. 

9.  Report  of  the  Local  Number 
Portability  Administration  (LNPA) 
Working  Group.  Wireless  Number 
Portability  Subcommittee. 

10.  Report  of  Cost  Recovery  Working 
Group.  Status  of  NBANC  B&C  Technical 
Requirements. 

11.  Steering  Group  Meeting.  Table  of 
NANC  Projects.  The  Big  Picture 
(outline).  2H00  NANC  Meeting  Dates. 

12.  Steering  Group  Report 

13.  Report  fi-om  NBANC 

14.  Reseller  CIC  IMG  status  report 

15.  Oversight  of  LLCs  NPAC 

16.  Meeting  Procedures  IMG 

17.  Public  participation  (5  minutes 
each,  if  any) 

18.  Other  Business 

Federal  Communications  Commission. 
Diane  Griffin  Harmon, 

Deputy  Chief,  Xetwork  Services  Division, 

Common  Corner  Bureau. 

(PR  Do( .  00-32386  Filed  12-19-00;  a:45  amj 

BILUNG  CODE  671 2-01 -U 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 


79860 


Federal  Register/ Vol.  H5,  No.  245  /  Wednesday,  December  20,  2000 /Notices 


dgreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC'  offices  of  the 
(Commission,  800  North  Capitol  Street. 
N  W..  Room  940  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary' .  Federal  Maritime 
Commission,  Washington.  DC  20573. 
within  10  davs  of  the  date  this  notice 
appears  in  the  Federal  Register 

Agreement  \o  :  Oil 463-004 

Title  East  ('cast  North  America  to 
West  Coast  South  America  and 
(Caribbean  Cooperative  Working 
Agreement. 

Parties:  Compania  Sud  Americana  de 
Vapores  S.A  (CSAV).  APL  Co.  PTE  Ltd., 
Hamburg-Sudamerikanische 
Dampfschifffahrts-Gesellschaft  KG  d  b.a. 
Crowlev  American  Transport.  Compania 
Chilena  de  Navegacion  Interoceanica 
S.A. 

Synopsis:  The  proposed  amendment 
provides  that  the  agreement  will  remain 
in  effect  until  at  least  March  31,  2001, 
and  provides  for  the  inclusion  within 
the  agreement,  slots  presently  allocated 
under  the  CSAV/CCNI/Columbus  Space 
Charter  Agreement,  FMC  Agreement  No 
011653 

Agreement  No.:  011689-002. 

Title:  Zim/CSCL  Space  ChcUler 
Agreement. 

Parties:  China  Shipping  Container 
Lines  Co.  Ltd  ,  Zim  Israel  Navigation 
Co.,  Ltd. 

Synopsis:  The  agreement  allows  the 
mutual  chartering  of  slots  on  the  parties' 
vessels  for  drv-cargo  containers,  reefers, 
and  empty  containers  in  the  US  Pacific 
trades  to  and  from  the  PRC,  South 
Korea.  Japan,  and  Taiwan. 

Agreement  So  :  011738. 


Title:  ACL/WWL  Slot  Charter 
Agreement. 

Parties:  Atlantic  Container  Line  AB 
(ACL).  Wallenius  Wilhelmsen  Lines  AS 
(WWL). 

Synopsis:  The  proposed  agreement 
authorizes  ACL  to  charter  space  on 
WWL  vessels  in  the  trade  between 
Northern  Europe  and  the  U.S.  Atlantic 
and  Gulf. 

Agreement  No.:  2011 14. 

Title:  Oakland  Evergreen  Terminal 
Use  Agreement. 

Parties:  City  of  Oakland:  Board  of  Port 
Commissioners,  Evergreen  Marine  Corp. 
(Taiwan)  Ltd. 

Synopsis:  The  agreement  is  a  terminal 
use  agreement  for  portions  of  the  Ben  E. 
Nutter  (Container  Terminal.  The 
agreement  runs  through  July  31,  2005. 

Dated:  December  1.5,  2000. 

Bv  Order  of  the  Federal  Maritime 
(Aimmi.ssion 
Bryant  L.  VanBrakle, 
Secretary 

(FR  Dot  0O-324J1  Filed  12-19-00;  8:45  am] 
BILUNG  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
ocean  transportation  intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  use.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  dates  shown 
below: 


License  Number:  4337N. 

Name:  Air-Land  &  Sea  Transport,  Inc.  d/ 

b/a  Celestial  Navigation. 
Address:  3000  Wilcrest,  Suite  350. 

Houston,  TX  77042. 
Date  Revoked:  March  30,  2000. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  15001N. 
Name:  Straight  Shipping  Service.  Inc. 
Address:  320  Northern  Blvd.,  Great 

Neck,  NY  11021. 
Date  Revoked:  August  24.  2000. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  15609N. 
Name:  Yining  International  Inc. 
Address:  43^5  Smart  Street,  Suite  301, 

Flushing,  NY  11355. 
Date  Revoked:  November  12,  2000. 
Reason;  Failed  to  maintain  a  valid  bond. 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 

and  Licensing. 

(FR  Doc.  00-32420  Filed  12-19-00;  8:45  am) 

BILLING  CODE  6730-01 -P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  license  has  been  reissued 
by  the  Federal  Maritime  Commission 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984,  as  amended  by  the  Ocean 
Shipping  Reform  Act  of  1998  (46  U.S.C. 
app.  1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
46CFR515. 


License  No. 

Name/address 

Date  reissued 

4541F 

Souttieast  Logistics  International  Inc.   122  Agape  Street.  Williamson,  GA  30292  

October  31,  2000 

Sandra  L.  Kusumoto. 

Director.  Bureau  of  Consumer  Complaints 

and  Licensing. 

(FR  Doc.  00-32419  Filed  12-19-00:  8:45  ami 

BILUNG  COOE  673(M)1-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banl(  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  19817  (j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41 1  to  acquire  a  bank  or  hank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors/ 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
3.  2001. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsv  Buttrill  White,  Senior  Vice 


President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

I.  Warwick  Community  Bancorp,  Inc. 
ESOP.  Warwick,  New  York;  to  acquire 
additional  voting  shares  of  Warwick 
Community  Bancorp,  Inc,  Warwick, 
New  York,  and  thereby  indirectly 
acquire  additional  voting  shares  of 
Warwick  Savings  Bank,  Warwick,  New 
York,  and  The  Towne  Center  Bank, 
Lodi,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  fohn  Eric  Swenson.  Spur,  Texas;  to 
acquire  additional  voting  shares  of 
Ranco  Bancshares,  Inc.,  Spur,  Texas; 
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and  thereby  indirectly  acquire 
additional  voting  shares  of  Spur 
Security  Bank,  Spur,  Texas, 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  14,  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  00-32357  Filed  12-19-00;  8:45  am) 

BILLING  COOE  6210-01-S 


FEDERAL  TRADE  COMMISSION 
[File  No.  001  015;  Docket  No.  C-3989] 

America  Online,  Inc.,  and  Time  Warner 
inc.;  Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  January  16,  2001. 
ADDRESSES:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  H-159.  600  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20580. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Richard  Parker,  FTC/H-374,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  (202)  326-2574. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Conmiission  Act,  38  Stat.  721,  15  U.S.C. 
46,  and  section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
December  14,  2000),  on  the  World  Wide 
Web,  at  http://www.ftc.gov/os/2000/12/ 
index.htm  A  paper  copy  can  be  obtained 
from  the  FTC  Public  Reference  Room, 
Room  H-130,  600  Pennsylvania 
Avenue,  NW..  Washington,  DC  20580, 


either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to;  FTC/Office  of  the 
Secretary,  Room  H-159,  600 
Pennsylvcinia  Avenue,  NW., 
Washington,  DC  20580.  Two  paper 
copies  of  each  comment  should  be  filed, 
and  should  be  accompanied,  if  possible, 
by  a  3V2  inch  diskette  containing  an 
electronic  copy  of  the  comment.  Such 
conunents  or  views  will  be  considered 
by  the  Conunission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Propased  Consent  Order  To 
Aid  Public  Comment 

/.  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
conunent  from  America  Online,  Inc. 
("AOL")  and  Time  Warner  Inc.  (Time 
Warner")  (collectively  "Proposed 
Respondents")  an  Agreement 
Containing  Consent  Orders  ("Proposed 
Consent  Agreement"),  including  the 
Decision  and  Order  ("Proposed  Order"). 
The  Proposed  Respondents  have  also 
reviewed  a  draft  complaint.  The 
Commission  has  now  issued  the 
complaint  and  an  Order  to  Hold 
Separate  ("Hold  Separate  Order").  The 
Proposed  Consent  Agreement  intends  to 
remedy  the  likely  anticompetitive 
effects  arising  from  the  merger  of  AOL 
and  Time  Warner. 

//.  The  Parties  and  the  Transaction 

AOL  is  the  world's  leading  internet 
service  provider  ("ISP"),  providing 
access  to  the  internet  for  consumers  and 
businesses.  AOL  operates  two  ISPs: 
America  Online,  with  more  than  25 
million  members;  and  CompuServe, 
with  more  than  2.8  million  members. 
AOL  also  owns  several  leading  Internet 
products  including  AOL  Instant 
Messenger,  ICQ,  Digital  City.  MapQuest, 
and  MoviePhone;  the  AOL.com  and 
Netscape.com  portals;  the  Netscape  6, 
Netscape  Navigator  and  Communicator 
browsers;  and  Spinner.com  and 
NullSoft's  Winamp,  leaders  in  Internet 
music. 

Time  Warner  is  the  nation's  second 
largest  cable  television  distributor,  and 
one  of  the  leading  cable  television 
network  providers.  Time  Warner's  cable 
systems  pass  approximately  20.9 
million  homes  and  serve  approximately 
12.6  million  cable  television 
subscribers,  or  approximately  20%  of 
U.S.  cable  television  households.  Time 
Warner,  or  its  principally  owned 
subsidiaries,  owns  leading  cable 


television  networks,  such  as  HBO. 
Cinemax,  CNN,  TNT,  TBS  Superstation. 
Tiuner  Classic  Movies  and  Cartoon 
Network. 

Time  Warner  also  owns,  directly  or 
through  affiliated  businesses,  a  wide 
conglomeration  of  entertainment  or 
media  businesses.  Time  Warner's 
holdings  include  leading  magazine 
franchises,  such  as  Time,  People  and 
Sports  Illustrated;  copyrighted  music 
from  many  of  the  worlds  leading 
recording  artists  that  it  produces  and 
distributes  through  a  family  of 
established  record  labels,  such  as 
Warner  Bros.  Records,  Atlantic  Records, 
Elektra  Entertaiiunent  and  Warner 
Music  International;  the  unique  and 
extensive  film  and  animation  libraries 
owned  or  managed  by  Warner  Bros,  and 
New  Line  Cinema;  and  trademarks,  such 
as  the  Looney  Tunes  characters.  Batman 
and  The  Flintstones;  the  WB  Network. 
a  national  broadcasting  network;  and 
Internet  websites,  such  sis  CNN.com. 
Time  Warner  is  the  majority  owner  of 
Road  Runner  (the  trade  name  of 
ServiceCo,  LLC),  the  second  largest 
provider  of  cable  broadband  ISP  service 
in  the  U.S.,  serving  more  than  1.1 
million  subscribers.  Road  Runner  has  an 
exclusive  contract  to  provide  cable 
broadband  ISP  service  via  Time 
Warner's  cable  systems  through 
December  2001. 

On  January  10,  2000,  AOL  and  Time 
Warner  entered  into  an  Agreement  and 
Plan  of  Merger  (the  "merger"),  pursuant 
to  which  Time  Warner  common 
stockholders  will  receive  1.5  shares  of 
the  combined  AOL  Time  Warner 
("combined  company,"  or  "AOL  Time 
Warner")  for  each  share  of  Time  Warner 
common  stock  they  hold.  AOL  common 
stockholders  will  receive  one  share  of 
common  stock  of  AOL  Time  Warner  for 
each  share  of  AOL  common  stock  they 
hold. 

///.  The  Proposed  Complaint 

According  to  the  complaint  the 
Commission  intends  to  issue,  AOL's 
merger  with  Time  Warner  will  have 
anticompetitive  effects  in  three  relevant 
product  markets:  (1)  The  market  for 
broadband  Internet  access;  (2)  the 
market  for  residential  broadband 
Internet  transport  services,  or  last  mile 
access;  and  (3)  the  market  for  interactive 
television  ("ITV")  services. 

AOL  is  the  dominant  narrowband  ISP. 
Its  narrowband  customer  base  positions 
AOL  to  become  a  significant  broadband 
ISP  competitor  as  well.  Time  Warner 
provides  broadband  Internet  access 
through  Road  Runner,  a  partially  owned 
subsidiary  in  which  it  has  a  controlling 
interest,  AOL  and  Road  Runner  are  two 
of  the  most  significant  broadband  ISP 
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competitors  in  Time  Warner  cable  areas. 
.According  to  the  Commission's  draft 
complaint,  the  relevant  broadband  ISP 
markets  are  or  are  likely  to  become 
highly  concentrated  a.s  a  result  of  the 
merger,  and  the  merger  will  increase  the 
ability  of  the  combined  firm  to 
unilaterlv  exercise  market  power  in 
Time  Warner  cable  areas  and 
throughout  the  United  vStates.  Moreover, 
new  entr\'  is  not  likely  to  be  timely  or 
sufficient  to  prevent  the  combined  firm 
from  exercising  market  power 

In  the  market  for  broadband  Internet 
transports  services,  the  (Commission's 
complaint  alleges  that  cable  television 
lines  and  digital  subscriber  lines 
("DSL  "I  are  the  two  principal  means  of 
providing  last  mile  access  for  broadband 
ISPs  to  the  customers.  Satellite  and 
fixed  wireless  technologies  also  provide 
last  mile  access,  but  consumers  do  nut 
view  them  as  viable  alternatives  for  DSL 
or  cable  broadband  access.  Currently. 
AOL's  principal  means  of  providing 
broadband  access  to  its  subscribers  is 
through  DSL.  and  every  broadband 
subscriber  it  signs  represents  a  lost 
revenue  opportunity  for  cable 
broadband  providers.  AOL's  merger 
with  Time  Warner  will  reduce  its 
incentives  to  promote  and  market 
broadband  access  through  DSL  in  Time 
Warner  cable  areas,  adversely  affecting 
DSL  rollout  in  those  areas  and 
nationally,  and  will  increase  AOL  Time 
Warner's  ability  to  exercise  unilateral 
market  power  in  those  areas 

According  to  the  Commission's 
complaint,  ITV  combines  television 
programming  with  Internet 
functionality  Cable  television  lines 
have  distinct  competitive  advantages 
over  DSL  in  providing  ITV'  services  to 
broadband  customers.  .AOL  recently 
launched  AOL  TV.  a  first  generation  ITV 
ser\ice.  and  is  well  positioned  to 
become  the  leading  ITV'  provider  Local 
cable  companies  will  play  the  key  role 
in  enabling  the  delivery  of  ITV  services. 
After  the  merger.  AOL  Time  WamtT  will 
have  incentives  to  prevent  or  deter  rival 
IT\'  providers  from  competing  with 
AOL's  ITV'  service.  Thus,  the  merger 
could  enable  AOL  to  exercise  unilateral 
market  power  in  the  market  for  IT\' 
services  in  Time  Warner  cable  areas, 
which  also  affects  the  ability  of  ITV 
providers  to  compete  nationally 

I\'  Terms  of  the  Proposed  Order 

The  Proposed  Order  is  effective  for  a 
term  of  five  years  and  resolves  the 
Commission's  antitrust  concerns  with 
the  merger  as  discussed  below. 

A.  Broadband  Ijjtemet  Access  Services 

Under  the  terms  of  the  Proposed 
Order,  before  Time  Warner  can  make 


AOL's  broadband  ISP  sen'ice  available 
in  certain  identified  cable  divisions 
representing  over  70  percent  of  Time 
Warner's  cable  customers  ("Identified 
Cable  Divisions  ").'  Time  Warner  must 
first  make  available  cable  broadband 
service  offered  by  Earthlink,  Inc. 
pursuant  to  an  agreement  between  Time 
Warner  and  Earthlink  that  the 
Commission  has  evaluated  and 
appro.ed. 

In  addition.  Respondents  caimot 
begin  to  advertise  or  promote  AOL's 
broadband  ISP  service  to  subscribers  in 
a  cable  division  until  Earthlink's 
competing  ISP  service  is  available  to 
sub.scribe/s  in  that  cable  division  or 
Earthlink  advertises  or  promotes  its 
ser\'ice  in  that  cable  division,  whichever 
occurs  first  These  provisions  ensure 
that  a  competing  ISP  service,  which  is 
not  affiliated  with  AOL  Time  Warner,  is 
available  to  subscribers  in  most  Time 
Warner  cable  areas  at  the  same  time  that 
AOL  introduces  its  cable  broadband  ISP 
service  It  does  not  prevent  Time 
Warner  from  conducting  tests  involving 
a  limited  number  of  subscribers  that  are 
purely  for  technological  and  operational 
implementation  purposes,  rather  than 
for  commercial  purposes. 

Within  90  days  of  making  AOL's 
broadband  ISP  service  available  to 
subscribers.  Time  Warner  must  enter 
into  agreements  to  carry  at  least  two 
other  non-affiliated  broadband  ISPs  to 
provide  cable  broadband  ISP  services  in 
the  Identified  Cable  Divisions.  The  non- 
affiliated ISPs,  and  Time  Warner's 
agreements  with  them,  must  receive  the 
prior  approval  of  the  Commission.  If 
Time  Warner  fails  to  enter  into  such 
agreements  within  this  time  period,  the 
Commission  may  appoint  a  trustee  who 
will  have  the  authority  to  enter  into 
such  agreements  on  Time  Warner's 
behalf  These  agreements  must  also 
receive  the  prior  approval  of  the 
Commission.  These  agreements  must  be 
on  terms  comparable  to  either  the 
Earthlink  agreement,  or  any  agreement 
between  AOL  and  another  cable  system 
to  provide  AOL's  cable  broadband  ISP 
service  over  that  cable  system.  - 

In  Time  Warner's  other  cable 
divisions.  Time  Warner  must  enter  into 
cable  broadband  ISP  service  agreements 
that  have  received  the  prior  approval  of 


■The  itlentifisd  cable  divisions  to  which  this 
provision  applies  are:  New  York  City.  Tampa  Bay. 
l.enlrdl  Klorida.  Houston.  Raleigh/ Fayetteville. 
Western  Ohio.  Nurlhern  Ohio.  Charlotte.  Los 
Angeles.  Milwaukee.  Creensboro.  Hawaii, 
(antinnali.  San  Antonio.  .Syracuse,  Kansas  City, 
South  ( ;<irolina,  Columbus.  Kochesler.  Albany,  and 
any  other  Lable  division  with  300,CX)0  subscribers 
or  more  that  is  i  onlrolled  bv  Respondents 

-This  provision  applies  to  the  followinj;  cable 
systems  Adelphia.  AT&T.  C_;ablevision.  Charter. 
Comcast,  and  Cox. 


the  Commission  with  at  least  three  other 
non-affiliated  ISPs  that  have  received 
the  prior  approval  of  the  Commission 
within  90  days  of  making  AOL's  cable 
broadband  ISP  service  available  in  each 
such  division.  If  Time  Warner  fails  to 
enter  into  such  agreements  within  this 
time  period,  the  Commission  may 
appoint  a  trustee  who  will  have  the 
authority  to  enter  into  such  agreements, 
which  will  be  subject  to  the  prior 
approval  of  the  Commission.  These 
agreements  must  be  on  terms  ' 
comparable  to  either  another  alternative 
cable  broadband  ISP  service  agreement 
between  a  broadband  ISP  and  the 
Proposed  Respondents  approved  by  the 
Commission,  or  any  agreement  between 
AOL  and  another  cable  system  to 
provide  AOL's  cable  broadband  ISP 
ser\'ice  over  that  cable  company's 
system. 

The  Proposed  Order  requires  Time 
Warner  to  include  several  provisions  in 
the  agreements  it  negotiates  with  the 
non-affiliated  ISPs.  Specifically: 

•  Time  Warner  must  include  a  most 
favored  nation  ("MFN")  clause  in  all 
alternative  cable  broadband  ISP  service 
agreements  submitted  to  the 
Commission  for  approval.  The  MFN 
must  provide  that  if  AOL  executes  a 
cable  broadband  ISP  service  agreement 
with  another  cable  system  operator. 
Respondents  must  provide  a  copy  of  the 
agreement  with  that  cable  system 
operator  to  a  Monitor  Trustee  appointed 
by  the  Commission;  give  notice  of  the 
execution  of  the  agreement  to  each  non- 
affiliated ISPs  that  is  a  party  to  an 
alternative  cable  broadband  ISP  service 
agreement  approved  by  the 
Commission;  and  give  the  non-affiliated 
ISPs  the  ability  to  convert  to  all  oHhe 
rates  and  terms  in  the  cable  system 
operator's  agreement; 

•  Time  Warner  must  also  include  in 
all  alternative  cable  broadband  ISP 
service  agreements  submitted  to  the 
Commission  for  approval  a  requirement 
that  if  Proposed  Respondents  makes 
available  different  levels  of  service  to 
their  affiliated  ISPs,  they  must  make 
those  levels  of  service  available  to  non- 
affiliated ISPs; 

•  Time  Warner  must  also  include  in 
all  alternative  cable  broadband  ISP 
service  agreements  submitted  to  the 
Commission  for  approval  a  requirement 
that  if  Proposed  Respondents  make 
available  any  network  flow  monitoring 
data  or  usage  accounting  to  any  of  their 
affiliated  ISPs,  they  must  make  that 
same  data  or  accounting  available  to 
non-affiUated  ISPs; 

•  Time  Warner  must  also  include  in 
all  alternative  cable  broadband  ISP 
service  agreements,  at  the  option  of  the 
non-affiliated  ISP,  a  requirement  that 


disputes  concerning  compliance  with 
the  rates,  terms,  and  conditions  of  that 
agreement  shall  be  submitted  to  binding 
arbitration;  and 

•  If  requested  by  a  non-affiliated  ISP, 
Time  Warner  must  provide  the 
nonaffiliated  ISPs  with  the  same  point 
of  connection  within  Time  Warner's 
cable  divisions  that  Time  Warner 
provides  to  affiliated  ISPs.  This 
provision  is  intended  to  ensure  that 
Time  Warner  may  not  discriminate 
against  non-affiliated  ISPs  by  providing 
them  with  a  less-advantageous 
connection  point  to  its  network  than  it 
provides  to  AOL. 

If  any  of  the  alternative  cable 
broadband  ISP  service  agreements 
approved  by  the  Commission  is  for  a 
term  that  terminates  prior  to  expiration 
of  the  Proposed  Order  [i.e.,  five  years 
from  the  date  the  Proposed  Order     , 
becomes  final),  the  Proposed  Order 
requires  Time  Warner  to  enter  into  an 
additional  alternative  cable  broadband 
ISP  service  agreement  with  a 
nonaffiliated  ISP.  subject  to  the 
Commission's  approval,  that  must  take 
effect  immediately  upon  the  expiration 
of  the  original  agreement.  If  the  original 
alternative  cable  broadband  ISP  service 
agreement  is  for  a  term  of  at  least  three 
years.  Time  Warner  must  offer  the  non- 
affiliated ISP  that  is  a  party  to  that 
agreement  an  option  to  renew  the 
agreement  for  at  least  two  years. 

If  Time  Warner  terminates  any  of  the 
alternative  cable  broadband  ISP  service 
agreements  approved  by  the 
Commission  before  the  expiration  of  the 
Proposed  Order,  the  Proposed  Order 
requires  Time  Warner  to  enter  into  an 
additional  alternative  cable  broadband 
ISP  service  agreement  with  a  non- 
affiliated ISP.  subject  to  the 
Commission's  approval,  which  must 
take  effect  inmiediately  upon  the 
expiration  of  the  original  agreement. 

If  any  non-affiliated  ISP  terminates  its 
alternative  cable  broadband  ISP  service 
agreement  approved  by  the  Commission 
before  the  expiration  of  the  Proposed 
Order,  or  if  the  non-affiliated  ISP  ceases 
to  make  its  ISP  service  available  to 
subscribers  in  a  particular  identified 
cable  division,  Time  Warner  must  enter 
into  an  additional  alternative  cable 
broadband  ISP  service  agreement  with  a 
non-affiliated  ISP.  subject  to  the 
Commission's  approval,  within  90  days 
after  the  original  non-affiliated  cable 
broadband  ISP  service  is  no  longer 
available  to  subscribers. 

In  addition  to  the  broadband  ISP 
service  agreements  described  above,  the 
Proposed  Order  also  requires  Time 
Warner  to  negotiate  and  enter  into  arms' 
length,  commercial  agreements  with  any 
other  non-affiliated  ISP  that  seeks  to 


provide  cable  broadband  ISP  service  on 
Time  Warner's  cable  system.  Time 
Warner  may  decUne  to  enter  into  such 
negotiations  or  agreements  or  impose 
rates,  terms,  or  conditions  based  on 
cable  broadband  capacity  constraints, 
other  cable  broadband  technical 
limitations,  or  cable  broadband  business 
considerations,  but  only  so  long  as  it 
makes  such  determinations  without 
discrimination  on  the  basis  of  affiliation 
and  not  on  the  basis  of  the  impact  on 
Proposed  Respondents'  ISPs  (including, 
but  not  limited  to  a  decrease  in 
subscribers  of  Proposed  Respondents' 
ISPs). 

The  ptlrpose  of  these  provisions  is  to 
ensure  that  a  full  range  of  content  and 
services  from  non-affiliated  ISPs  is 
available  to  subscribers;  prevent 
discrimination  by  Proposed 
Respondents  as  to  non-affiliated  ISPs  on 
the  basis  of  affiliation,  which  would 
interfere  with  the  ability  of  the  non- 
affiliated ISP  to  provide  a  full  range  of 
content  and  services;  and  remedy  the 
lessening  of  competition  in  the  market 
for  broadband  ISP  service  as  alleged  in 
the  Commission's  complaint. 

B.  Interactive  Television  and  Other 
Internet  Services 

Section  III  of  the  Proposed  Order 
prohibits  Time  Warner  from  interfering 
in  any  way  with  content  passed  along 
the  bandwidth  contracted  for  and  being 
used  by  non-affiliated  ISPs  in 
compliance  with  their  agreements  with 
Proposed  Respondents.  The  Proposed 
Order  also  prohibits  Time  Warner  frt)m 
discriminating  on  the  basis  of  affiliation 
in  the  transmission  or  modification  of 
content  that  Time  Warner  has 
contracted  to  deliver  to  subscribers  over 
its  cable  systems.  The  Proposed  Order 
specifically  prohibits  Time  Warner  from 
interfering  with  the  ability  to  a 
subscriber  to  use.  in  conjunction  with 
ITV  services  provided  by  a  non- 
affiliated entity,  interactive  signals, 
triggers,  or  other  content  that  the 
Proposed  Respondents  have  agreed  to 
carry.  If  Time  Warner  has  agreed  to 
transmit  ITV  signals  or  interactive 
triggers  that  AOL  subscribers  can  use,  it 
cannot  block  transmission  of  such  ITV 
signals  or  triggers  to  subscribers  using  a 
competing  ITV  service.  In  addition,  the 
Proposed  Order  prohibits  the  Proposed 
Respondents  from  entering  into  any 
agreement  with  any  other  cable  system 
that  would  interfere  with  the  ability  of 
the  other  cable  system  to  enter  into 
agreements  with  non-affiliated  ISPs  or 
ITV  providers. 

The  Proposed  Order  also  requires  the 
Proposed  Respondents  to  provide  the 
Commission  with  all  complaints  from 
any  non-affiliated  broadband  ISP 


relating  to  the  failure  of  the  Proposed 
Respondents  to  make  content  available. 
The  Proposed  Order  also  requires  the 
Proposed  Respondents  to  notify  the 
Commission  whenever  a  television 
programmer  complains  that  the 
Proposed  Respondents  have  failed  to 
carry  interactive  triggers,  signals  or 
content  through  its  cable  systems. 

C.  Broadband  Transport  Services 

Section  IV  of  the  Proposed  Order 
requires  AOL  to  charge  the  same  or 
comparable  price  for  its  DSL  service  to 
subscribers  in  Time  Warner  cable  areas 
where  AOL  cable  broadband  ISP  service 
or  Road  Ruimer  is  available  as  AOL 
charges  for  its  DSL  service  in  areas  in 
which  neither  AOL  cable  broadband  ISP 
service  nor  Road  Runner  is  available. 
However,  AOL  may  charge  different 
prices  for  its  DSL  service  to  the  extent 
such  pricing  differences  reflect  any 
actual  cost  differences  for  DSL 
transmission  services.  The  Proposed 
Respondents  must  include  a  description 
of  these  cost  differences  in  the  reports 
they  are  required  to  submit  to  the 
Commission. 

The  Proposed  Order  also  requires 
AOL  to  market  and  promote  its  DSL 
services  to  subscribers  in  Time  Warner 
cable  areas  where  AOL  cable  broadband 
ISP  service  or  Road  Runner  is  available 
at  the  same  or  comparable  level  and  in 
the  same  or  comparable  manner  as  it 
markets  and  promotes  DSL  services  to 
subscribers  in  areas  in  which  neither 
AOL  cable  broadband  ISP  service  nor 
Road  Runner  is  available. 

D.  Monitor  Trustee  Provisions 

The  Proposed  Consent  Order 
authorizes  the  Commission  to  appoint  a 
Monitor  Trustee  to  monitor  compliance 
with  the  Order  at  any  time  after  the 
Proposed  Respondents  sign  the  Consent 
Agreement.  The  Proposed  Consent 
Order  provides  the  Monitor  Trustee 
with  the  power  and  authority  to  monitor 
the  Proposed  Respondents'  compliance 
with  the  terms  of  the  Proposed  Consent 
Order,  and  full  and  complete  access  to 
persormel,  books,  records,  documents, 
and  facilities  of  the  Proposed 
Respondents  to  fulfill  that 
responsibility.  In  addition,  the  Monitor 
Trustee  may  request  any  other  relevant 
information  that  relate  to  the  Proposed 
Respondents'  obligations  vmder  the 
Proposed  Consent  Order.  The  Proposed 
Consent  Order  precludes  Proposed 
Respondents  from  taking  any  action  to 
interfere  with  or  impede  the  Monitor 
Trustee's  ability  to  perform  his  or  her 
responsibilities  or  to  monitor 
compliance  with  the  Proposed  Consent 
Order, 
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The  Monitor  Trustee  may  hire  such 
consultants,  accountants,  attorneys,  and 
other  assistants  as  are  reasonably 
necessary  to  cam'  out  the  monitor 
Trustee's  duties  and  responsibilities. 
The  Proposed  Consent  Order  requires 
the  Proposed  Respondents  to  bear  the 
cost  and  expense  of  hiring  these 
assistants 

E.  Trustee  Provisions 

The  Proposed  Consent  Order  provides 
that  the  Commission  may  appoint  a 
trustee  to  enter  into  broadband 
agreements  with  non-affiliated  LSPs  in 
two  instances.  First,  if  the  Proposed 
Respondents  have  failed  to  enter  into 
agreements  with  two  additional  ISPs  in 
the  Identified  Cable  Divisions  within  90 
days  of  making  an  affiliated  ISP 
available  to  subscribers,  the 
Commission  may  appoint  a  trustee  to 
enter  into  an  agreements,  subject  to  the 
prior  approval  of  the  Commission.  The 
trustee  shall,  for  an  additional  90  days. 
offer  to  enter  into  agreements  with  non- 
affiliated ISPs  that  are  comparable, 
taken  as  a  whole,  to  ( l )  the  Earthlink 
agreement;  or  (2)  any  broadband 
agreement  AOL  enters  into  with  any 
other  cable  system  operator  The 
trustee's  obligation  is  to  ensure  that  at 
least  two  non-affiliated  ISPs  are 
available  on  the  Time  Warner  system  in 
these  divisions  in  addition  to  Earthlink. 

The  Commission  may  also  appoint  a 
trustee  to  enter  into  agreements  in  other 
time  Warner  cable  divisions  if  the 
Proposed  Respondents  fail  to  enter  into 
agreements  with  at  least  three  non- 
affiliated ISPs  that  the  Commission 
approves  within  90  days  of  making  any 
affiliated  ISP  available  The  trustee 
shall,  for  an  additional  90  days,  offer  to 
enter  into  agreements  with  non- 
affiliated ISPs  that  are  comparable, 
taken  as  a  whole,  to  (1)  any  other 
broadband  agreement  with  a  non- 
affiliated ISP  for  carriage  on  any  Time 
Warner  cable  system;  or  (2)  any 
broadband  agreement  AOL  enters  into 
with  any  other  cable  system  operator 
The  trustee's  obligation  is  to  ensure  that 
at  least  three  non-affiliated  ISPs  are 
available  on  the  Time  Warner  cable 
systems  in  these  divisions. 

F.  Order  to  Hold  Separate 

In  addition  to  the  Proposed  Order,  the 
Commission  also  issued  an  Order  to 
Hold  Separate  ("Hold  Separate  Order") 
The  purpose  of  the  Hold  Separate  Order 
is  to  prevent  interim  harm  to 
competition  and  to  prevent  A(3L  from 
gaining  a  competitive  first  mover 
advantage  through  a  relationship  with 
Road  Runner. 

The  Hold  Separate  Order  requires  the 
Proposed  Respondents  to  hold  AOL  and 


Road  Runner  separate  in  each  Identified 
enable  Division  until  they  have  made  an 
affiliated  ISP  available  to  broadband 
customers  in  that  Identified  Cable 
Division.  The  Hold  Separate  Order 
expresslv  prohibits  AOL  and  Road 
Runner  from,  among  other  things,  cross 
or  joint  promotional  activities,  joint  or 
cooperative  advertising,  and  any  steps 
to  benefit,  directly  or  indirectly,  from 
each  other's  business  activities. 

The  Commission  may  appoint  a 
trustee  to  monitor  compliance  with  the 
terms  of  the  Hold  Separate  Order. 

V  Opportunity  for  Public  Comment 

The  Proposed  Consent  Agreement  has 
been  placed  on  the  public  record  for  30 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  days,  the 
Commission  will  again  review  the 
Proposed  Consent  Agreement  and  the 
comments  received  and  will  decide 
whether  or  not  to  make  the  Proposed 
Order  final 

By  accepting  the  Proposed  Agreement 
subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
complaint  will  be  resolved.  The  purpose 
of  this  analysis  is  to  invite  public 
comment  on  the  Proposed  Consent 
Agreement,  to  aid  the  Commission  in  its 
determination  of  whether  it  should 
make  final  the  Proposed  Order  contains 
in  the  agreement.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Proposed  Order, 
nor  IS  it  intended  to  modify  the  terms 
of  the  Proposed  Order  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secrptan 

Concurring  Statement  of  Conimissioned 
Mozelle  W.  Thompson 

The  Commission  voted  today  to 
accept  the  proposed  consent  in  America 
On  Line,  Inc. /Time  Warner  Inc.,  File 
Number  001-0105.  This  merger  marks 
the  first,  and  potentially  most 
significant  convergence  of  an  Internet 
giant  with  a  media,  entertainment  and 
cable  conglomerate.  Because  it  will  form 
a  broadband  Internet  powerhouse 
spanning  the  three  market  tiers  of 
content,  consumer  interface,  and 
broadband  conduit,  it  may  also  shape 
the  very  contours  of  the  market  for  high 
speed  internet.  In  reviewing  the  merger, 
I  have  been  concerned  that  without 
relief  the  transaction  would  have 
threatened  the  significant  open  market 
environment  that  high  technology  and 
Internet  companies,  innovators,  and 
consumers  enjoy.  I  voted  to  accept  the 


settlement,  however,  because  the 
consent  will  not  only  provide  a  means 
to  address  these  concerns,  but  will  also 
sent  an  important  message  to  the  market 
that  high  speed  internet  should 
continue  to  provide  consumers  with 
choice  of  service  and  diversity  of 
content. 

It  is  important  to  note  that  our  remedy 
does  give  me  pause  for  several  reasons. 
First,  the  remedy — as  some  might 
observe — appears  to  be  an  unusually 
regulator^'  solution  for  a  merger  order.  I 
generally  prefer  the  divestiture  of  an 
ongoing  business — i.e.,  structural 
relief — to  restore  lost  competition,  a 
policy  that  the  Commission  has 
increasingly  favored  when  settling 
merger  cases.'  Moreover,  it  is  difficult  to 
determine  whether  the  order's  five-year 
duration  is  too  limited  to  accomplish 
the  full  goal  of  the  relief 

Second,  I  am  concerned  that  the 
Commission's  open  access  relief  might 
not  preclude  the  possibility  of  harm 
from  the  merged  entity's  control  of  AOL 
and  Time  Warner  content  along  with  the 
Time  Warner  cable  systems.  The 
settlement  nonetheless  marks  an 
important  first  step  for  future  open 
competition  on  cable  for  Internet  service 
providers  and  content  providers.  The 
relief  provides  that  the  Commission  will 
supervise  AOL  Time  Wsimer's  conduct 
for  five  years;  but  it  tells  the  market  to 
continue  to  demand  opeimess  and 
competition  in  this  important  area.  I 
note  that  the  negotiated  relief  was 
improved  from  the  companies'  earliest 
proposals. 

That  being  said.  I  also  hope  that  the 
public  does  not  over-interpret  today's 
decision;  despite  the  fact  that  this 
merger  has  been  allowed  to  proceed 
without  challenge,  I  expect  that  the 
Commission  will  scrutinize  future 
Internet  mergers  as  it  does  any  merger — 
on  a  case-by-case  basis.  Moreover,  the 
Commission  will  continue  to  exercise 
its  antitrust  responsibilities  by  taking 
appropriate  action  against  anti- 
competitive behavior.  Finally,  though 
many  interested  parties  will,  no  doubt, 
scrutinize  the  terms  of  the  order  ISP 
access  agreements,  these  should  not 
necessarily  be  seen  as  a  template  for 
future  Internet  access,  but  should 
instead  be  regarded  as  examples  of  how 
the  public  should  share  the  benefits 
provided  by  the  principles  of  Internet 
openness  and  diversity. 


'  In  matters  such  as  this,  where  the  parties 
repeatedly  failed  to  articulate  how  the  merger 
would  benefit  consumers,  I  tend  to  believe 
structural  relief — or  outright  challenge  of  the 
merger — is  even  more  warranted  to  preserve  the 
public  interest. 


For  those  reasons,  I  concur  with 
accepting  the  proposed  consent  orders. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collection 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  mininiize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Projects  1.  Federal 
Government-wide  Automated 
Assurance  and  Institutional  Review 
Board  Registration  System — NEW — The 
Office  of  Human  Research  Protection  is 
proposing  a  Government-wide 
standardized,  automated  process  for 
filing  the  assurance  pertaining  to  the 
protection  of  human  subjects  in 
research,  and  for  registering 
Institutional  Review  Boards  (IRBs). 
Respondents:  Research  Institutions; 
Burden  Information  for  the  Assurance — 
Annual  Number  of  Respondents:  1,334; 
Average  Burden  per  Response:  2  hours; 
Total  Aimual  Burden  for  Assurance: 
2,668 — Burden  Information  for  IRB 
Registration — Annual  Number  of 
Respondents:  667;  Average  Burden  per 
Response:  1  hour;  Total  Aimual  Burden 
for  IRB  Registration:  667  hours— Total 
Burden:  3335  hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 


Independence  Avenue  SW., 
Washington,  DC  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  December  7.  2000. 
Dennis  P,  WiUiams, 

Deputy  Assistant  Secretary,  Budget. 

[FR  Doc.  00-32388  Filed  12-19-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Susceptibility  of  Foodbome  Pattiogens 
from  Humans,  Food,  and  Animals 

AGENCY:  Food  and  Drug  Administration, 

HHS, 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Center  for 
Veterinary  Medicine  (CVM),  announces 
that  fimds  may  be  available  to  support 
an  unsolicited  grant  application 
submitted  by  the  Fundacion  Mexicana 
para  la  Salud,  Int.  Hospital  O'Horan, 
Merida,  Yucatan,  Mexico.  The  applicant 
has  requested  funds  to  study  the 
epidemiology  of  Salmonella, 
Campylobacter  and  generic  Escherichia 
coli  in'four  states  in  Mexico  to  better 
define  the  susceptibility  patterns  of  the 
pathogens  and  the  risk  factors 
associated  with  drug  resistance, 
particularly  quinolone  resistance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Peggy  L.  Jones,  Division 
of  Contracts  and  Procurement 
Memagement  (HFA-520),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
827-7160.  Correspondence  hand- 
carried  or  commercially  delivered 
should  be  addressed  to  5630  Fishers 
Lane  (HFA-520),  rm.  2129, 
Rockville,  MD  20857. 
Regarding  the  programmatic  aspects 
of  this  notice:  David  B.  Batson, 
Office  of  Research  (HFV-502), 
Center  for  Veterinary  Medicine, 
Food  and  Drug  Administration, 
8401  Muirkirk  Rd.,  Laurel,  MD 
20708, 301-827-8021. 
SUPPLEMENTARY  INFORMATION: 

L  Objectives 

The  specific  objectives  of  the 
proposed  project  are  to:  (1)  Develop 
effective  surveillance  of  antimicrobial 
resistance  in  foodbome  pathogens  in 
human,  food,  and  veterinary 
laboratories  at  the  four  participating 
sites;  (2)  standardize  the  methods  for 


isolation,  identification,  and 
antimicrobial  susceptibility  testing  of 
foodbome  pathogens  at  these  four  sites; 
(3)  determine  the  prevalence  of 
Salmonella  spp.,  Campylobacter  spp., 
and  quinolone-resistant  generic  E.  coli 
in  asymptomatic  and  ill  humans, 
poultry,  pork,  beef  and  healthy  food 
animals  on  farms;  (4)  identify  and 
compare  susceptibility  profiles  of  the 
Salmonella  spp.,  Campylobacter  spp., 
and  generic  E.  coli  isolates;  and  (5) 
assess  the  importance  of  direct  and 
indirect  contact  with  food-animals  as 
risk  factors  for  quinolone-resistance  in 
these  isolates. 

n.  Eligible  Applicants 

Assistance  will  only  be  provided  to 
the  Fundacion  Mexicana  para  la  Salud 
because  of  the  following: 

1.  The  Fundacion  Mexicana  para  la 
Salud  is  the  only  organization  that 
submitted  an  imsolicited  application  for 
the  purpose  stated  above. 

2.  The  project  proposed  by  the 
applicant  specifically  addresses  the 
National  Antimicrobial  Resistance 
Monitoring  System  objectives  in  general 
and  international  objectives  for  the 
establishment  of  an  international  data 
base. 

3.  The  knowledge  of  sources  of 
exposure  to  drug  resistant  pathogens  in 
Mexico  would  provide  information  that 
could  be  made  available  to  travelers  and 
would  also  assist  in  making  assessments 
of  the  levels  of  fluoroquinolone 
resistance  in  domestic  cases  of  illness 
acquired  from  animal  food  products 
imported  from  Mexico  and  Guatemala. 

4.  An  international  data  base  can 
provide  information  to  the  international 
community  on  the  level  of  antimicrobial 
drug  resistance  in  foodbome  pathogens, 
providing  a  means  for  assessing  public 
health  concerns. 

5.  The  proposal  would  benefit  CVM 
and  the  international  community  in  the 
establishment  of  an  international  data 
base  for  antimicrobial  susceptibility  and 
enhance  food  safety  activities  globally. 

in.  Funding 

We  anticipate  that  approximately 
5371,144,  which  is  the  requested  level 
of  funding,  or  some  lesser  amount  will 
be  made  available  in  fiscal  year  (FY) 
2001  to  fund  this  project.  It  is  expected 
that  the  award  will  begin  sometime  in 
FY  2001  and  will  be  made  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  3  years.  Funding 
estimates  may  change.  Continuation 
awards  within  an  approved  project 
period  will  be  made  on  the  basis  of 
satisfactory'  progress  as  evidenced  by 
required  reports  and  the  availability  of 
funds. 
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Dated   December  11    2000. 
Margaret  M.  Dotzel. 

AssociQte  Commissioner  for  Policy 

'FR  Dor  on-12378  Filed  12-19-00;  8  4n  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOO  1618] 

Draft  "Guidance  for  industry: 
Variances  for  Blood  Collection  from 
Individuals  with  Hereditary 
Hemochromatosis;"  Availability 

AGENCY:  Food  and  Drug  .administration, 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
.administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry;  Variances  for  Blood  Collection 
from  Individuals  with  Hereditary 
Hemochromatosis"  dated  December 
2000.  The  draft  guidance  document 
provides  recommendations  to  blood 
establishments  that  wish  to  distribute 
blood  and  blood  components  collected 
from  individuals  with  diagnosed 
hereditary  hemochromatosis  without 
indicating  the  donor's  disease  on  the 
container  label,  or  collect  blood  more 
frequently  than  even,'  8  weeks  without 
a  physical  examination  and  certification 
of  the  donor's  health  by  a  physician  on 
the  day  of  donation.  Tbis  draft  guidance 
document  identifies  the  conditions 
under  which  FDA  will  consider 
approving  the  above  as  alternative 
procedures,  or  variances,  to  the  current 
regulations,  and  provides  guidance  on 
what  to  submit  when  requesting  these 
variances.  These  recommendations 
apply  to  all  blood  establishments, 
whether  or  not  they  hold  a  L'.S  License 
for  the  manufacture  of  blood  and  blood 
components 

DATES:  Submit  written  comments  on  the 
draft  guidance  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
document  by  March  20,  2001. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Guidance  for  Industry; 
Variances  for  Blood  Collection  from 
Individuals  with  Hereditar\ 
Hemochromatosis  "  dated  December 
2000,  to  the  Office  of  Communication. 
Training,  and  Manufacturers  Assistance 
(HFM  40),  Center  for  Biological 
Evaluation  and  Research  (CBER).  Food 
and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852 
1448.  Send  one  self-addressed  adhesive 


label  to  assist  the  office  in  processing 
your  requests.  The  document  may  also 
be  obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1  800  835 
4709  or  JOl  827  1800,  or  by  fax  by 
calling  the  VAX  Information  system  at  1 
888  CBER  FA.X  or  301  827  3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA  305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM  17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852 
1448,  301  827  6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  IS  announcing  the  availability  of 
a  draft  guidance  document  entitled 
"Guidance  for  Industry:  Variances  for 
Blood  Collection  from  Individuals  with 
Hereditar>'  Hemochromatosis"  dated 
December  2000.  This  document 
identifies  the  conditions  under  which 
FDA  will  consider  approving  the  above 
as  alternative  procedures,  or  variances, 
to  the  current  regulations,  under  the 
provisions  of  21  CFR  640.120  and 
provides  guidance  on  what  to  submit 
when  requesting  these  variances. 

On  .April  29,  1999,  the  Public  Health 
Service  .\dvisorv'  Ckimmittee  on  Blood 
Safety  and  Availability  (ACBSA) 
recommended  that  the  Department  of 
Health  and  Human  .Services  (DHHS) 
"create  policies  that  eliminate 
incentives  to  seek  (blood)  donation  for 
purposes  of  phlebotomy"  from  patients 
with  diagnosed  hemochromatosis  who 
require  phlebotomy  as  therapy  for  their 
disease.  Further,  as  undue  incentives  to 
donate  blood  ftir  transfusion  (rather  than 
being  therapeutically  phlebotomized) 
are  removed.  DHHS  "should  create 
policies  that  eliminate  barriers  to  using 
this  resource  "  to  augment  the  country's 
blood  supplv  (Ref.  1). 

On  August  10,  1999,  the 
Commissioner  of  Food  and  Drugs  made 
a  commitment  to  consider  case-by-case 
exemptions  to  existing  blood  labeling 
and  donor  suitability  regulations  for 
blood  establishments  that  can  verifv'  that 
therapeutic  phlebotomy  for 
hemochromatosis  is  performed  at  no 
expense  to  the  patient  (Ref.  2).  FDA 
additionally  committed  itself  to  work 
with  the  Health  Care  Financing 
Administration  in  ensuring  that  the 
financial  incentives  for  persons  with 
hereditary  hemochromatosis  (HH)  to 


donate  blood  for  transfusion  are 
removed.  This  issue  was  further 
discussed  at  the  FDA  Blood  Products 
Advisory  Committee  meeting  on 
September  16,  1999  (Ref.  3).  The 
statutory  authority  and  scope  of 
jurisdiction  of  HCFA  limits  its  ability  to 
reduce  or  eliminate  costs  of  treatment 
for  HH  patients,  many  of  whom  are 
covered  by  private  insurers,  or  do  not 
have  health  insurance.  Thus,  for  the 
foreseeabi    "uture,  if  blood  centers  wish 
to  distribi..'!  blood  collected  from 
donors  with  HH  without  disease 
labeling,  they  will  have  the 
responsibility  of  removing  financial 
incentives  for  these  donors.  Each  blood 
center  will  have  to  evaluate  the 
advantages  of  entering  these  donors  into 
their  donor  pool. 

The  draft  guidance  document  is  being 
issued  consistent  with  the  final  rule  on 
good  guidance  practices  (21  CFR  10.15; 
65  FR  56468.  September  19,  2000).  The 
draft  guidance  document  represents  the 
agency's  current  thinking  on  blood 
collection  from  individuals  with 
hereditary  hemochromatosis.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 
As  with  other  guidance  documents, 
FDA  does  not  intend  this  document  to 
be  all-inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situations.  The  document  is  intended  to 
provide  information  and  does  not  set 
forth  requirements. 

11.  References 

The  following  have  been  placed  on 
display  in  the  Dockets  Management 
Brancb  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

1    Nightingale.  S.  D.,  Summary  of  Advisory 
Committee  Meeting  of  .^prii  29  and  30,  1999. 
Mdv  13.  1999.  http;//www. hhs.gov/partner/ 
bloodsafety/04  99sum.html 

2.  Henney,  I.  E..  Memorandum  Blood 
Donations  by  Individuals  with  Hemo 
chromatosis.  August  10.  1999.  http;// 
www.hhs.gov/partner/bloodsafetv/IEH8 
lOipg 

3.  Blood  Products  Advisory  Committee, 
64th  Meeting,  September  l«,'l999.  http:// 
www.fda.gov/ohrms/dockets/ac/cber99.htm- 
Blood  Products  Advisory  Committee 

in.  Comments 

The  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  draft  guidance 


dociunent.  Submit  written  comments  to 
ensure  adequate  consideration  in 
preparation  of  the  final  document  by 
March  20,  2001,  Two  copies  of  any 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document,  A  copy  of 
the  docimient  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

IV.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cber/guidelines.htm. 

Dated:  November  28,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-32377  Filed  12-19-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Admlnlatratlon 
[Oocument  Identifier:  HCFA-R-39] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  pf  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Titie  of 
Information  Collection:  Home  Health 
Medicare  Conditions  of  Participation 
(CoP)  Information  Collection 


Requirements  and  Supporting 
Regulations  at  42  CFR  484;  Form  No.: 
HCFA-R-39  (OMB  #0938-0365);  Use: 
Home  health  agency  must  meet  certain 
Medicare  CoP  to  ensure  that  they  meet 
the  Federal  patient  health  and  safety 
regulations  these  requirements  contain 
information  collection;  Frequency: 
Aimually;  Affected  Public:  Business  or 
other  for-profit.  Not-for-profit 
institutions;  Number  of  Respondents: 
7,500;  Total  Annual  Responses:  7,500; 
Total  Annual  Hours:  56,209. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  yoiu- 
request,  including  your  address,  phone 
nimiber,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore. 
Maryland  21244-1850. 

Dated;  December  5,  2000. 
John  P.  Burke  m. 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc,  00-32336  Filed  12-19-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-260] 

Agency  Information  Collection 
Acth^lties:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS, 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Heedth  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hvunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 


of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Request: 
Extension  of  a  currentiy  approved 
collection;  Title  of  Information 
Collection:  Quality  Improvement 
System  for  Managed  Care  (QISMC); 
Form  Number:  HCFA-R-0260  (OMB 
approval*:  0938-0745);  Use: The 
QISMC  standards  and  guidelines 
implement  regulatory  requirements 
relating  to  Medicare  and  Medicaid 
managed  care  organizations'  operation 
and  performance  in  the  areas  of  quality 
measurement  and  improvement, 
delivery  of  health  care,  and  enrollee 
services;  Frequency:  Aimual;  Affected 
Public:  Business  or  other  for-profit; 
Number  of  Respondents:  2&1;  Total 
Annual  Responses:  261;  Total  Annual 
Hours  Requested:  1  hour. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://wrww.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  nimiber,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directiy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Julie  Brown,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore. 
Maryland  21244-1850. 

Dated:  December  5.  2000. 
John  P.  Burke  ID. 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services.  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-32337  Filed  12-19-00;  8;45  am) 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-10000] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(cK2)(.\)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administratidn 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary'  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  foUowmg  subjects :  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  mformation  to 
be  collected:  and  (4)  the  use  nf 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden 

Type  of  Information  Request: 
Extension  of  a  currently  approved 
collection;  Title  of  Information 
Collection:  Medicare  Consumer 
Assessment  Survey  of  Health  Plan 
Survey  (CAHPS) — Fee  for  Service; 
HCFA  Form  Number:  HCFA-10000 
(0MB  approval  #:  0938-0796);  Use: 
Under  the  Balanced  Budget  Act  of  1997, 
HCFA  is  required  to  provide  general  and 
plan  comparative  information  to 
beneficiaries  that  will  help  them  make 
more  informed  health  plan  choices.  A 
CAHPS  fee  for  service  survey  is  needed 
to  provide  information  comparable  to 
those  data  collected  from  the  CAHPS 
managed  care  survey:  Frequency: 
Annually;  Affected  Public:  Individuals 
or  households;  Number  of  Respondents: 
168,000:  Total  Annual  Responses 
134.400;  Total  Annual  Burden  Hours: 
44.800. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFAs  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directlv  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Wendy  Taylor.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503. 

I).llt'(i    December  5.  2000. 
lohn  P  Burke  III, 

HCFA  Heports  Clearance  Officer.  HCFA  Office 
of  Information  Senices,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
|FR  Doc.  00-32334  Filed  12-19-00;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-10026] 

Emergency  Clearance:  Public 
information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

agency:  Health  Care  Financing 
Administration.  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are.  however,  requesting  an 
emergency  review  of  the  information 
collections  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  aormal  time  limits 


under  OMB's  regulations  at  5  CFR  Part 
1320.  This  is  necessary  to  ensure  that 
Medicare  beneficiaries  are  able  to 
continue  to  receive  care  in  the  event 
that  their  managed  care  provider  leaves 
the  Medicare  program.  We  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  because  of  public 
harm  due  to  an  unanticipated  event.  An 
unexpectedly  significant  number  of 
managed  care  plans  withdrew  from 
Medicare  or  reduced  their  service  areas 
at  the  end  of  1998  and  1999  and  more 
will  withdraw  at  the  end  of  2000.  We 
are  concerned  about  the  impact  of  the 
withdrawals  on  beneficiaries, 
particularly  those  living  in  areas  with 
no  remaining  managed  care  options.  We 
are  also  concerned  about  beneficiary 
confusion  related  to  the  withdrawals 
and  beneficiary  understanding  of  the 
options  for  replacing  managed  care 
coverage.  As  a  result  we  need  to 
conduct  a  survey  that  will  give  us  the 
information  we  need  to  assist  the 
beneficiaries. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  by  January 
15.  2001  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  fi'om 
the  public  if  received  by  the  individuals 
designated  below  by  January  8,  2001. 
During  this  180-day  period,  we  will 
publish  a  separate  Federal  Register 
notice  Einnouncing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 
Type  of  Information  Request:  New 
collection;  Title  of  Information 
Collection:  Survey  of  Beneficiaries  Who 
Involuntarily  Disenroll  from  Their 
Managed  Care  Plan;  HCFA  Form 
Number:  HCFA-10026  (OMB  approval 
#:  0938-NEW);  Use:  In  December  2000, 
over  100  managed  care  plans  will 
withdraw  fi-om  Medicare  or  reduce  their 
service  area,  affecting  nearly  1,000,000 
Medicare  beneficiaries.  HCFA  wishes  to 
survey  approximately  3,400  affected 
beneficiaries  in  early  2001  to  determine 
how  they  were  affected  by  the 
withdrawals  and  whether  they  received 
sufficient  information  about  options  for 
replacing  their  managed  care  coverage; 
Frequency:  Once;  Affected  Public: 
Individuals  or  households;  Number  of 
Respondents:  3,385;  Total  Annual 
Responses:  3,385;  Total  Annual  Burden 
Hours:  587. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 


To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements. 

However,  as  noted  above,  comments 
on  these  information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  January  8,  2001: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Fax  Nimiber:  (410)  786- 
0207  Attn:  Julie  Brown  HCFA-10026 
cmd. 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167  Attn:  Wendy 
Taylor  HCFA  Desk  Officer. 

Dated:  December  5.  2000. 
John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer.  HCFA. 
Office  of  Information  Services,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  00-32335  Filed  12-19-00;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availablllty  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 

action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 


for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Vasant  Gandhi,  J.D.,  Ph.D.,  at 
the  Office  of  Technology  Transfer, 
National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804; 
telephone:  301/496-7056  ext.  224;  fax: 
301/402-0220;  e-mail: 
gandhiv@od.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Human  Eiythropoietin  Receptor 
Transgenic  Mice 

Constance  T.  Noguchi  (NIDDK) 
DHHS  Reference  No.  E-2 72-00/0 

The  inventors  have  developed  a 
transgenic  mouse  which  expresses  the 
human  erythropoietin  receptor. 
Erythropoietin  is  a  cytokine  or  hormone 
required  for  the  production  of  red  blood 
cells  and  acts  by  binding  on  early, 
undifferentiated  blood  progenitor  cells 
to  stimulate  red  blood  cell  formation. 
The  model  is  particularly  useful  as 
human  infectious  agents  or  gene  therapy 
vectors  that  selectively  target  human 
cells  expressing  the  erythropoietin 
receptor  can  be  studied. 

Background  scientific  detail  may  be 
found  in  Liu,  C.  Liu,  Z.Y.,  Shen,  K.  and 
Noguchi,  C.  T.  (1997),  "Regulated 
human  erythropoietin  receptor 
expression  in  mouse  brain",  J.  Biol. 
Chem.  272:32395-32400. 

Antitumor  Immunity  Elicited  by 
Defiensin-Tumor  Antigen  Fusions 

Arya  Biragyn,  Larry  W.  Kwak  (NCI) 
DHHS  Reference  No.  E-19&-00/0  filed 
15  Sep  2000 

Tumor  antigens  are  known  to  be 
poorly  immunogenic  and  attempts  to 
elicit  immune  responses  against  the 
epitopes  of  antigens  specific  to  tumor 
cells  have  been  largely  unsuccessful. 
The  inventors  have  developed  a  cancer 
vaccine  comprising  a  defensin  fused  to 
a  tumor  antigen  or  viral  antigen  to 
enhance  the  immunogenicity  of  the 
tumor  antigen  or  viral  antigen.  The 
inventors  have  demonstrated,  with 
animal  data,  that  chimeric  proteins, 
comprising  a  defensin  fused  to  a  model 
tumor  antigen  (lymphoma-derived 
single-chain  Fv),  when  administered  to 
a  subject,  generate  a  measurable 
humoral  and  anti-tumor  cellular 
immune  response. 

Methods  and  Compositions  of  Viral 
Chemokine- Antigen  Fusion  Proteins  as 
Vaccines  for  Tumors  and  AIDS 

Arya  Biragyn,  Larry  W.  Kwak  (NCI) 


DHHS  Reference  No.  E-1 94-00/0  filed 
15  Sep  2000 

Tumor  antigens  are  known  to  be 
poorly  immunogenic  and  attempts  to 
elicit  immune  responses  against  the 
epitopes  of  antigens  specific  to  tumor 
cells  have  been  largely  unsuccessful. 
The  inventors  have  developed  a  cancer 
vaccine  comprising  a  tumor  antigen 
fused  with  a  human  chemokine  or  viral 
antigen  to  enhance  the  immunogenicity 
of  the  timior  antigen  or  viral  antigen. 
The  inventors  have  demonstrated,  with 
animal  data,  that  chimeric  proteins, 
comprising  a  viral  chemokine  fused  to 
a  model  timaor  antigen  (lymphoma- 
derived  single-chain  Fv).  when 
administered  to  a  subject,  generate  a 
measurable  humoral  and  anti-tumor 
cellular  immune  response. 

HCDSl  Kinase  Activates  Breast  Tumor 
Suppressor  BRCAl  and  Promotes  DNA 
Damage  Repair 

Jay  H.  Chung  (NHLBl) 

DHHS  Reference  No.  E-192-00/0  filed 

06  Jul  2000 

BRCAl  plays  an  important  role  in  the 
cellular  response  to  DNA  damage.  The 
technology  relates  to  the  development  of 
BRCAl  serine  988  mutants  and  a 
method  to  modulate  BRCAl  activity. 
For  example,  one  mutant  interferes  with 
normal  BRCAl  function  and  may 
thereby  increase  sensitivity  of  tumor 
cells  to  chemotherapeutic  agents. 
Another  mutant  shows  constitutive 
activity  in  the  absence  of  cell  cycle 
checkpoint  enzyme  hCdsl  activation 
and  may  thereby  increase  the  resistance 
of  normal  tissue  to  genotoxic  agents 
such  as  ionizing  radiation. 

Specific  Binding  Agents  for  KSHV  vIL- 
6  that  Neutralize  a  Biological  Activity 

Yoshivasu  Aoki,  Giovanna  Tosato  (NCI) 
DHHS  Reference  No.  E-1 80-00/0  filed 
31 lul  2000 

This  invention  relates  to  the  field  of 
herpesviruses,  more  specifically  to 
human  herpesvirus  8  (HHV-8),  also 
known  as  Kaposi's  sarcoma  associated 
herpesvirus  (KSHV).  and  to  agents  that 
bind  the  viral  IL-6  encoded  by  this 
virus.  KSHV  encodes  various  proteins 
that  have  features  suggesting  their  role 
in  promoting  cellular  growlh  and 
transformation,  including  viral 
homologues  of  cyclin  D,  G-protein 
coupled  receptor,  interferon  regulatory 
factor,  macrophage  inflammatory 
proteins  and  IL-6.  All  these'viral 
proteins  display  structural  similarities 
to  their  cellular  counterparts.  The 
inventors  have  developed  a  specific 
binding  agent  for  KSHV  interleukin-6 
(vIL-6).  which  neutralizes  vIL-6 
activitv. 
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Utilization  of  Non-Viral  Sequences  for 
Minus-Strand  DNA  Transfer  and  Gene 
Reconstitution 

Wei-Shau  Hu.  Vinav  K  Pathak  (NCI) 
DHHS  Reference  No.  E-134-00/0  filed 
19  May  2000 

This  technology  relates  to  novel 
retroviral  vectors  for  the  introduction  of 
heterologous  nucleic  acid  into  a  host 
cell.  Integration  of  these  vectors  into  the 
nucleic  acid  of  a  host  cell  results  in 
reconstitution  and  duplication  of  the 
heterologous  nucleic  acid  in  the  cellular 
genome.  The  invention  describes  a 
method  to  efficiently  reconstitute  genes 
during  virus  replication.  Vectors  have 
been  developed  that  enable  gene 
reconstitution.  by  including  two  halves 
of  a  gene,  each  half  having  a  small 
region  of  homology.  The  3'  half  of  the* 
gene  is  inserted  into  the  5'  terminal 
repeat,  before  the  "R"  region,  and  the  5' 
half  of  the  gene  is  inserted  into  the  3' 
terminal  fepeat.  between  the  "V3" 
region  and  the  "R"  region.  Upon 
transfer  into  a  cell  and  viral  integration 
into  the  genome,  two  complete  copies  of 
the  gene  are  reconstituted  (gene 
duplication),  one  in  the  5'  long  terminal 
repeat  (LTR)  and  one  in  the  3'  LTR.  The 
virus  can  be  used  to  transfer  two  copies 
of  genes,  such  as  toxic  genes,  into  a 
desired  cell  population,  or  can  be  used 
to  detect  the  presence  of  competent 
retroviruses  (as  a  detection  system). 
This  technique  can  be  utilized  for 
delivery  of  toxic  genes  for  cancer  gene 
therapy  or  for  high-sensitivity  detection 
of  replication-competent  retroviruses 
during  propagation  of  viral  stocks. 

Gadd45a-Null  Ntice  (45C  Clone)  and 
Cells  Derived  from  Them 

MC  Hollander.  MS  Sheikh,  D  Bulavin. 

LA  Henmueller  (NCI) 

DHHS  Reference  No.  £-129-00/0 

This  technology  relates  to  the  creation 
of  a  mouse  cell  line  that  harbor 
homozygous  deletions  of  the  Gadd45 
gene.  Gadd45  was  the  first  gene 
discovered  to  be  controlled  by  another 
gene.  p53.  the  most  highly  mutated  gene 
in  human  cancer  Cells  lacking  Gadd45 
die  less  able  to  deal  with  DNA  damage 
and  are  prone  to  alternations  in  genomic 
integrity.  Both  of  these  attributes  are 
critical  for  the  prevention  of  cancer. 
Gadd45  null  mice  have  a  high  frequency 
of  parturition  failure. 

The  mice  can  be  used  to  investigate 
the  effect  that  the  aforementioned 
attributes  have  a  cell  growth  and 
integrity  and  carcinogenesis.  As  the 
Gadd45a-null  nice  show  defects  in  cell 
cycle  control  and  DNA  repair,  they  will 
be  useful  in  toxicology  and  drug 
screening.  For  pharmaceutical  studies 
using  chemical  libraries,  these  mice  and 


their  derived  cells  may  be  useful  in 
identifving  inhibitors  of  specific 
molecular  pathways.  Also,  the  mice  will 
be  a  useful  model  for  studying  delivery 
failure  and  cervical  dilation. 

Usage  of  Two  Yeast  Strains  in  the 
Identification  of  Specific  Inhibitors  of 
Polo  Kinases 

Kyung  S.  Lee.  Sukgil  Song  (NCI) 
DHHS  reference  No.  E-1 00-00/0  filed 
23  May  2000 

This  technology  relates  to  the  usage  of 
two  yeast  strains  in  the  identification  of 
specific  inhibitors  of  polo  kinases.  Polo 
kinases  are  characterized  by  the 
presence  of  a  distinct  region  of 
homology  in  the  non-catalytic  C- 
terminal  domain  termed  the  "polo-box". 
The  polo  subfamily  of  protein  kinases 
appears  to  play  a  critical  role  in  cell 
proliferation  and  cell  division.  The 
polo-box  domain  of  mammalian  polo 
kinase,  Plk,  and  the  budding  yeast 
functional  homolog,  Cdc5,  are  essential 
fur  their  subcellular  localization  and 
functions.  The  two  yeast  mutants  can  be 
used  to  screen  for  inhibitors  of  polo-box 
function 

A  Transgenic  Mouse  Model  for 
Tetracycline  Regulated  Gene 
Expression  in  the  Mouse  Epidermis 

Adam  B.  Click  (NCI) 

DHHS  Reference  No.  E-226-99/0 

This  technology  related  to  the 
creation  of  several  transgenic  mouse 
lines  that  will  produce  conditional 
overexpression  of  foreign  genes  in  the 
mouse  epidermis.  Foreign  genes  are 
frequently  expressed  in  mice  to  create 
models  of  human  disease  by  using  a 
promoter  or  regulatory  region  that  is 
tissue  specific,  in  previous  models 
expression  of  the  target  gene  is  always 
on.  In  these  new  models  expression  is 
conditional  such  that  timing  and  level 
of  expression  can  be  completely 
controlled  bv  the  investigator.  The 
inventor  has  taken  advantage  of  the 
bigenic  tetracycline  regulatory  system 
first  described  by  Grossen  and  Bujard  to 
create  the  present  transgenic  mouse 
lines.  The  system  utilizes  two  transgenic 
lines  that  are  then  bred  together  to 
create  a  double  transgenic  mouse.  One 
transgenic  line  expresses  the 
tetracycline  regulated  transcriptional 
transactivator  tTA  or  rTA  linked  to 
keratin  5  (K5)  promoter.  These 
transgenic  lines  have  been  designated 
K5/fTA  and  K5/rTA.  The  K5  promoter 
is  exprt^ssed  in  the  epidermis  hair 
follicles  and  several  other  squamous 
epithelia  such  as  tongue  trachea  and 
forestomach.  The  second  transgenic  line 
carries  the  target  gene  linked  to  the  tetO 
binding  sites  for  the  tTA  or  rTA 


proteins.  In  double  transgenic  mice,  the 
tTA  binds  to  the  tetO  sequence  and 
causes  high  levels  of  expression  of  the 
target  gene.  However,  the  ability  of  the 
tTA  to  bind  to  DNA  is  prevented  by  the 
antibiotic  tetracycline.  If  animals  are 
maintained  on  tetracycline  in  the 
drinking  water  or  fed,  the  expression  of 
the  target  gene  is  suppressed;  upon 
removal  of  the  antibiotic,  gene 
expression  is  induced.  In  contrast 
tetracyclines  are  required  to  induce 
expression  of  the  target  by  the  rTA.  The 
ability  of  this  bigenic  system  to  suppress 
expression  of  the  target  gene  is  crucial 
for  a  functional  analysis  of  genes  which 
produce  an  embryonic  or  neonatal  lethal 
phenotype  when  expressed  at  high 
levels  during  gestation.  In  addition, 
different  levels  of  gene  expression  can 
be  achieved  through  titration  of  the 
tetracycline  dose.  Studies  in  the 
inventor's  laboratory  has  confirmed  that 
the  K5/tTA  and  rTA  can  transactivate 
expression  of  target  genes  in  the 
epidermis  at  high  levels,  uniformly 
throughout  the  tissue,  and  that 
transactivation  is  tightly  controlled  by 
tetracycline  analogues.  The  mouse 
epidermis  is  a  useful  system  for 
modeling  for  human  fibrotic  and 
blistering  skin  diseases,  dissecting  the 
critical  factors  in  would  healing  and 
multistage  carcinogenesis  in  lining 
epithelia.  This  conditional  expression 
system  should  greatly  enhance  the 
ability  to  assess  function  of  specific 
target  genes  in  these  processes,  and  to 
create  useful  in  vivo  models  for  the 
development  of  novel  therapeutics. 

Dated:  December  12,  2000. 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
Sational  Institutes  ofHeahh. 

(FR  Doc.  00-32366  Filed  12-19-00;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Human 
Papillomavirus  Type  16  Vaccine  Trial  in 
Costa  Rica. 

Date.  January  8,  2001. 

Time;  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Cancer  Institute,  6130 
Executive  Boulevard,  Conference  Room  F, 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Lalita  D.  Palekar,  PhD, 
Scientific  Review  Administrator,  Special 
Review,  Referral  and  Resources  Branch, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Executive  Boulevard,  Room 
8066,  Bethesda,  MD  20892-7405,  (301)  496- 
7575. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  December  13,  2000. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  00-32358  Filed  12-19-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Center  for  Researcfi 
Resources;  Notice  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavioral  Research  Facilities. 

Date:  January  23-25,  2001. 

Open:  January  23,  2001,  8:00  am  to  9:00 
am. 

Agenda:  To  discuss  program  planning  and 
issues. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

C/osed;  January  23,  2001,  9:00  am  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person :D.G.  Patel,  PhD.,  Scientific 
Review  Administrator,  Office  of  Review, 
National  Center  for  Research  Resources, 
National  Institutes  of  Health.  6705  Rockledge 
Drive,  Room  6018,  Bethesda,  MD  20892- 
7965,  (301)  435-0824.  dgpatel@ncrr.nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group. 
Comparative  Medicine  Review  Committee. 

Date:  February  13-14,  2001. 

Open:  February  13,  2001,  8:00  am  to  9:00 
pm. 

Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Gaithersburg  Hilton.  620  Perry 
Parkway,  Gaithersburg.  MD  20878. 

Closed:  February  13,  2001.  9:00  am  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Hilt9n,  620  Perry 
Parkway,  Gaithersburg,  MD  20878. 

Contact  Person:  Camille  M.  King,  Scientific 
Review  Administrator.  Office  of  Review, 
National  Center  for  Research  Resources, 
National  Institutes  of  Health.  One  Rockledge 
Centre,  MSC  7965,  6705  Rockledge  Drive, 
Suite  6018,  Bethesda,  MD  20892-7965.  (301) 
435-0815.  kingc@ncrr.nih.gov. 

Name  of  Committee:  National  Center  for 
Reseeirch  Resources  Initial  Review  Group. 
General  Clinical  Research  Centers  Review 
Committee. 

Dafe;  February  13-15.  2001. 

Closed:  February  13,  2001 .  8:00  am  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Marriott, 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Open  .February  14,  2001.  8:00  am  to  9:30 
am. 

Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Gaithersburg  Marriott. 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Closed:  February  14.  2001.  9:30  am  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Gaithersburg  Marriott. 
Washingtonian  Center.  9751  Washingtonian 
Boulevard.  Gaithersburg.  MD  20878. 

Contact  Person:  John  L.  Meyer,  PhD. 
Deputy  Director.  Office  of  Review.  National 
Center  for  Research  Resources.  National 
Institutes  of  Health.  One  Rockledge  Centre. 
Room  6018.  6705  Rockledge  Drive.  MSC 
7965.  Bethesda.  MD  20892-7965.  301-435- 
0806.  meyerj@ncrr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333. 
93.371,  Biomedical  Technology;  93.389. 
Research  Infrastructure.  National  Institutes  of 
Health.  HHS). 

Dated:  December  13,  2000. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-32360  Filed  12-19-00;  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group. 
Research  Centers  in  Minority  Institutions 
Review  Committee. 

Date:  February  22-23.  2001. 

Open.-  February  22.  2001.  8  a.m.  to  10  a.m. 

Agenda:To  discuss  program  planning  and 
other  issues. 

Place:  Residence  Inn.  7335  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Closed:  Februan.'  22.  2001.  10  a.m.  to 
Adjournment. 
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Agt-nda:  To  review  and  evaluate  grant 
applications 

Plai-f  Residence  Inn.  7335  Wisconsin 
.Avenue.  Bethesda,  MD  20814. 

Contact  Person  C  William  Angus,  PhD, 
St  ientific  Review  Administrator,  Office  of 
Review.  National  Center  for  Research 
Resources.  6705  Rockledge  Drive.  MSC  7965, 
Room  6018.  Bethesda.  MD  20892-7965.  301- 
435-0812 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.306.  Comparative  Medicine. 
93.306;  96  333.  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Resean  h  Infrastructure,  National  Institutes  of 
Health.  HHS) 

Dated:  December  13,  2000. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory- 
Committee  Policy 
IPR  Doc  00-32362  Filed  12-19-00;  8:45  ami 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisor\'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisor^'  Board  on  Medical 
Rehabilitation  Research 

The  meeting  will  be  open  to  the 
public,  v\'ith  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee  National  .Advisory 
Board  on  Medical  Rehabilitation  Research. 

Date  lanuarv  1.  2001 

Time  845  am  to  5  pm 

Agenda  The  agenda  will  include  reports 
bv  the  Director,  NTCHD  and  Dirertor. 
NCMRR.  update  on  NCMRR  Training 
activities,  discussion  of  the  future  of  medii  al 
rehabilitation,  and  other  business  uf  the 
Board. 

Place  Bethesda  Marriott,  5151  Pooks  Hill 
Rd,  Bethesda.  MD  20814. 

Contact  Person  Ralph  M.  Nitkin.  PhD. 
Director.  BSCD.  National  Center  for  Medical 
Rehabilitation  Research.  National  Institute  of 
Child  Health  and  Human  Development.  NIH. 
6100  Building.  Room  2.\03,  Bethesda,  MD 
20892,  (301)402-»206. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 


Dated:  Dei  ember  1  i.  2000 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisoiy 
Committee  Policy 

IFR  l)n(    00-32359  Filed  12-U)-00;  8:45  am] 
BILUNG  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date:  December  19,  2000 

Time:  2;00  pm  to  3:00  pm. 

Agenda  To  review  and  evaluate  grant 
applications 

Plai  e  .Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Henry  J.  Haigler,  PhD. 
Scientific  Review  .■\dministrator.  Division  of 
Extramural  .^ctivitles,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center. 
6001  Executive  Blvd..  Rm.  6150,  MSC  9608, 
Bethesda.  MD  20892-9608.  301/433-7216. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
,^ward,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  .-Swards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated;  December  13,  2000. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy 

|FR  Do.    00-32364  Filed  12-19-00;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S,C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Center  for  Scientific  Review  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Center  for  Scientific 
Review  .\dvisory  Committee. 

Date:  January  22-23,  2001. 

Time:  8:30  am  to  1  pm. 

.■\genda:  Discussion  of  activities  to  evaluate 
organization  and  function  of  the  Center  for 
Scientific  Review. 

Place:  National  Institutes  of  Health.  Two 
Rockledge  Center,  Conference  Room  9100. 
6701  Rockledge  Drive.  Bethesda,  MD  20892. 

Contact  Person:  Robert  W.  Eisinger,  PhD, 
■Associate  Director,  Office  of  Planning, 
.Analysis  and  Evaluation,  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  3016,  MSC  7776, 
Bethesda,  MD  20892,  301-435-1111. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306;  Comparative  Medicine, 
93.306;  93.333,  Clincal  Research.  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated;  December  13,  2000. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-32363  Filed  12-19-00;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
Mangnuson  Clinical  Center. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assisteince.  such  as  sign 
language  interpretation  or  other 


reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  discussion  of  personnel 
qualifications  and  performance,  the 
disclosure  of  which,  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Name  of  Committee:  Board  of  Governors  of 
the  Warren  Grant  Magnuson  Clinical  Center. 

Date:  January  26,  2001, 

Open:  9  am  to  12:30  pm. 

Agenda:  For  discussion  of  programmatic 
policies  and  issues. 

Place:  National  Institutes  of  Health. 
Clinical  Center  Medical  Board  Room,  2C116, 
9000  Rockville  Pike.  Bethesda,  MD  20892. 

Closed:  12:30  pm  to  1  pm. 

Agenda:  To  review  and  evaluate  personnel 
qualifications. 

Place:  National  Institutes  of  Health. 
Clinical  Center  Medical  Board  Room,  2C116, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Maureen  E.  Gormley, 
Executive  Secretary,  Warren  Grant  Magnuson 
Clinical  Center,  National  Institutes  of  Health, 
Building  10.  Room  2C146.  Bethesda,  MD 
20892,  301-496-2897. 

Dated:  December  13,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-32361  Filed  12-19-00;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Treatment  of  Retroviral 
Infections  With  a  PhorlMl  Ester 
Derivative 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUI/IMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services  (DHHS),  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
inventions  embodies  in  patents  under 
SUPPLEMENTARY  INFORMATION  to  AIDS 
Research  Alliance  of  America,  having  a 
place  of  business  in  West  HoUjrwood, 
California,  The  Government  of  the 
United  States  of  America  is  an  assignee 
of  the  patent  rights  in  these  inventions. 
DATE:  Only  written  comments  and/or 
license  applications  which  are  received 
by  the  NIH  Office  of  Technology 


Transfer  on  or  before  February  20,  2001 
will  be  considered. 

ADDRESSES:  Requests  for  a  copy  of  these 
patent  applications,  inquiries, 
comments,  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Sally  Hu,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  Maryland  20852- 
3804;  Telephone:  (301)  496-7056,  ext. 
265;  Facsimile:  (301)  402-0220.  A 
signed  Confidential  Disclosure 
Agreement  (CDA)  may  be  required  to 
receive  copies  of  the  patent  application. 
SUPPLEMENTARY  INFORMATION:  The 
patents  and  patent  applications  to  be 
licensed  are; 

"Antiviral  Composition",  U.S.  Patent 
Application  Serial  No.  07/530.562 
filed  May  30,  1990; 
"Antiviral  Composition",  U.S.  Patent 
Application  Serial  No.  08/424.558 
filed  April  17,  1995,  issued  as  U.S. 
Patent  No.  5,599,839  on  February  4, 
1997;  and 
Their  foreign  cognates  including: 
Australian  Patent  No.  639343  issued 
November  12,  1993;  Canadian  Patent 
No.  2,083,945  issued  February  7, 
1995;  European  Patent  No.  0531413 
issued  August  28,  1998  (designating 
Austria,  Belgium,  Switzerland. 
Germany,  Denmark,  Spain.  France, 
Greece,  Italy,  Netherlands,  Sweden, 
Luxembourg  and  the  United 
Kingdom);  and  Japanese  Patent  No. 
2020302  issued  February  19,  1996. 
The  subject  inventors  have  identified 
a  method  of  treating  viral  infections 
comprising  the  12-deoxyphorbol  ester 
derivative  known  as  prostratin.  The 
patent  specifically  discusses  an  anti- 
viral composition  and  methods  of 
treating  patients  with  viral  infections 
using  such  composition.  The  anti-viral 
composition  of  the  present  invention 
comprises  prostratin  and  a 
pharmaceutically  acceptable  carrier. 
While  purportedly  having  anti-viral 
activity,  this  composition  reportedly 
does  not  have  substantial  tumor 
promoting  activity  and  does  not  have 
other  substantial  toxicological 
properties  that  would  preclude  its  use 
in  treating  viral  infections. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice.  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C,  209  and  37  CFR  404.7. 


The  field  of  use  may  be  limited  to  a 
method  of  treating  retroviral  infections 
(e.g.,  HIV/AIDS)  comprising  the  use  of 
prostratin  (a  phorbol  ester  derivative). 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Since 
prostratin  was  originally  isolated  from 
flora  primarily  located  in  Western 
Samoa,  the  NIH  is  concerned  that  the 
collection  and  utilization  of  the  natural 
material  comport  with  all  applicable 
Federal  and  Western  Samoan  policies 
related  to  biodiversity.  In  order  to 
comport  with  such  policies,  the 
successful  applicant  will  also  be 
required  to  negotiate  and  enter  into 
agreements  with  the  appropriate 
Western  Samoan  Government  agencies. 
Comments  and  objections  submitted  in 
response  to  this  notice  will  not  be  made 
available  for  public  inspection,  and,  to 
the  extent  permitted  by  law,  will  not  be 
released  under  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 

Dated:  December  12,  2000. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  00-32365  Filed  12-19-00:  8;45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4520-FA-04] 

Announcement  of  Funding  Awards  for 
FY  1999  Public  and  Indian  Housing 
Resident  Opportunity  and  Self 
Sufficiency  (ROSS)  Program 

AGENCY:  Office  of  Public  and  Indian 

Housing.  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  aimouncement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  for  funding 
under  the  FY  1999  Notice  of  Funding 
Availability  (NOFA)  for  the  Resident 
Opportunity  and  Self  Sufficiency 
Programs  for  Fiscal  Year  1999.  This 
announcement  contains  the 
consolidated  names  and  addresses  of 
those  award  recipients  selected  for 
funding  based  on  the  rating  and  ranking 
of  all  applications  within  each  State  and 
the  allocation  of  vouchers  and  funding 
available  for  each  State. 
FOR  FURTHER  INFORMATION  CONTACT:  for 
questions  concerning  the  FY  1999 
Resident  Opportunities  and  Self 


79874 


Federal  Register /Vol    65.  No.  245  /  Wednesday.  December  20,  2000 /Notices 


Federal  Register/ Vol.  65,  No.  245 / Wednesday,  December  20,  2000 /Notices 


79875 


Sufficiency  (ROSS)  awards,  contact  thf 
Office  of  Public  and  Indian  Housing's 
Grant  Management  Center,  Director. 
Michael  E.  Diggs.  Department  of 
Housing  and  Urban  Development, 
Washington,  DC,  telephone  (202)  MtH- 
0221.  For  the  hearing  or  speech 
impaired,  these  numbers  ma\-  he 
accessed  via  TTY  (text  telephone)  bv 
calling  the  Federal  Information  Relav 
Service  at  1  (800)  877-8339.  (Other  than 
the  ■800"  TTY  number,  these  telephone 
numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  The 
purpose  the  program  is  to  link  services 
to  public  housing  residents  by  providing 
grants  for  supportive  service,  resident 
empowerment  activities,  and  activities 
assist  residents  in  becoming 
economically  self-sufficient. 

The  ROSS  program  assistance  made 
available  in  this  notice  is  authorized  bv 


the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development, 
Independent  Agencies  Appropriation 
Act  of  1999  (Pub.  L.  105-276,  112  Stat. 
2461,  approved  October  21.  1998),  and 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act,  1998  (Pub.  L.  105-65,  111  Stat. 
I,t44,  approved  October  27,  1997).  (FY 
.Appropriations  Act). 

The  Fi.scal  Year  1999  awards 
announced  in  this  Notice  were  selected 
for  funding  in  a  competition  announced 
in  a  Federal  Register  Notice  published 
on  August  10,  1999  (64  FR  43530). 
ApplicatK)ns  were  scored  based  on  the 
selection  criteria  in  that  Notice  and 
funding  selections  made  based  on  the 
rating  and  ranking  of  applications 
within  each  State. 


The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.870. 

The  amount  announced  in  the  Notice 
of  Funding  Availability  for  ROSS  was 
566,600,000.  The  ROSS  allocations  to 
Public  Housing  Authorities  based  on 
requirements  announced  in  the  NOFA 
added  up  to  $40,630,049.  In  accordance 
with  section  102(a)(4)(C)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (103 
Stat.  1987.  42  U.S.C.  3545).  the 
Department  is  publishing  the  names, 
addresses,  and  amounts  of  393  awards 
made  under  the  ROSS  programs 
competitions  in  Appendix  A. 

Dated:  December  13.  2000. 

Milan  Ozdinec, 

Acting  General  Deputy  Assistant  Secretary 
for  Public  and  Indian  Housing. 


Appendix  A 

1999  Capacity  Building  Funding  Awards 


Applicant  name 

Applicant  address 

City 

State 

Zip 

Amount 

Jefterson  County  Assisted  Housing 
Corporation 

Avoion  Gardens  Resident  Advisory 

Independent  Square  Resident  Ad- 
visory Council 

Connecticut  Housing  Coalition 

Acorn  Tenant  Union  Training  and 
Organizing  Project  (ATU-TOPi 

National    Association    of    Housing 
Cooperatives   Inc 

Orange    Avenue     United    Tenants 
Association 

Residents      Advisor/      Board      o' 

3700  Industrial  Parkway 

Birmingham 

Los  Angeles 
Los  Angeles 

Wethersfield 
Washington 

Washington 

Tallahassee 

Fort  Myers 

Montezuma  

Roxbury 

Lansing 
Newark 

New  York     

Rankin 
Anacortes  

Alabama   

California 

35271 

90002 
90018 

06109 
20003 

20005 

32304 

33901 

31063 

02120 

48915 
07102 

10010 

15104 
98221 

$150,000 

"69  Camelot  Way  *110 
2455  S   St   Andrews  Place 

30  Jordan  Lane              

15,000 

California      

15.000 

Connecticut  

Distnct  of  Co- 
lumbia 

Distnct  of  Co- 
lumbia 

Florida  

Florida 

Georgia      

240.000 

"39  8th  Street  SE           ... 

1 50,000 

1401     New     York     Avenue 

Suite  100 
1  "GO  Joe  Louis  Street     

NW 

210,000 
105.000 

2425  Bay  Street        

62,200 

Southward  Village  Annex   Inc 

Aflordabie    Housing    Development 
Corporation  of  Macon  and  Taylor 
Counties 

Committee  for  Boston  Public  Hous- 
ing 

Michigan  State  University 

New  Jersey  Association  of  Public 
and  Subsidized  Housing 

Community  Service  Society  of  New 
York 

Hawkins  Village  Resident  Council 

Samish  Indian  Nation 

137  Richardson  Street  

'00  Terrace  Street  Suite  B 
1801  W   Main  Street 

90.000 

Massachusetts  .. 

Michigan  

New  Jersey  

New  York     

105.000 
240.000 

303  Washington  Street  

105  East  22nd  Street 

240,000 
80.000 

14  A  Hawkins  Village 
1610   Commercial   Avenue. 
A&B   PO  Box 

Suite 

Pennsylvania 

Washington  

15,000 
33,000 

1.750,20 

1999  Conflict  Resolution  Funding  Awards 

Applicant  name 

Applicant  address 

City 

State 

Zip 

Amount 

Volunteers    of    America    of    MN — 

5905  Golden  Valley  Road- 
110 

-Suite 

Golden  Valley 

Minnesota  

55422^490 

S340.000 

Senior  Resource  Division 

240,000 

1999  Resident  Management  and  Business  Development  Funding  Awards 


Applicant  name 

Applicant  address 

City 

State 

Zip 

Amount 

Round  Valley  Resident  Organiza- 
tion. 

Sierra  Vista  Resident  Council  

Colonial  Village  Tenants  Associa- 
tion. 

Highland  Dwelling  Resident  Coun- 
cil. 

Barry  Farm  Dwellings  Resident 
Council. 

Fori  Dupont  and  Additions  Resi- 
dent Council. 

Garfield  Ten-ace  Family  Resident 
Council. 

Sibley  Plaza  Resident  Association, 
Inc. 

Scattered  Sites  Resident  Council  .. 

Resident  Initiative  Council  Martin 
Luther  King,  Jr.  Apts.,  1. 

ML.  King  HIghrise  RA  

Thomasville  Heights,  Inc 

Barge  Road  Highrise  RA  

Georgia  Avenue  Tenants  Associa- 
tion, Inc.. 

Allen  Road  Mid-Rise  RA   

PO  Box  753  Navajo  County 

1661  E  11th  Street 

123  Camelita  Court  

640  Atlantic  Street,  SE 

1326  Stevens  Road,  SE  

24  Ridge  Road,  SE  

2371  11th  Street  NW  

Pinon  

Stockton  

Oxnard  

Washington  

Washington  

Washington  

Washington  

Washington  

Washington  

Daytona  Beach 

Atlanta 

Atlanta  

Atlanta 

Atlanta 

Atlanta 

Sparta  

Atlanta 

Atlanta 

Atlanta 

Atlanta  ...,. 

Sparta  

Atlanta 

Indianapolis 

Indianapolis 

Bowling  Green  , . 
Louisville  

New  Bmnswick 

Paterson 

Newark 

Las  Cruces 

Muskogee  

McKees  Rocks  .. 

Natrona  Heights 

Galveston 

Galveston 

Norfolk 

Fort  Washakie  ... 

Arizona  

California  

Calitomia  

District  of  Co- 
lumbia. 

District  of  Co- 
lumbia. 

District  of  Co- 
lumbia. 

District  of  Co- 
lumbia. 

District  of  Co- 
lumbia. 

District  of  Co- 
lumbia. 

Florida  

Georgia  

Georgia  

Georgia  

Georgia  

Georgia  

Georgia  

Georgia  

Georgia  

Georgia  

Georgia  

Georgia  

Georgia  

Indiana  

Indiana  

Kentucky  

Kentucky  

New  Jersey  

New  Jersey  

New  Jersey  

New  Mexico  

Oklahoma 

Pennsylvania 

Pennsylvania 

Texas  

Texas  

Virginia  

Wyoming  

86510 

95206 
93030 

20032 

20020 

20019  : 

20001  ' 

20002  1 

1 
20009 

1 

32114 

30315  : 
30315  : 
30331  1 
30312 

30305 
31087  1 
30313  ] 

30324 
30305 

30311  1 

31087 
30308 
46218 

46227-3239 

42102  ' 
40202  \ 

08903 

07514  ! 

07102 
88001 

74401 

15136  ' 

15065 

77551 
77550 

23504 
82514  1 

l- 

$100,000 

100.000 
100.000 

100,000 

100,000 

100.000 

100,000 

1140  North  Capitol  Street  NW  

1312  Girard  St.,  NW  

819  South  Street,  Apt  #41  

535  Whitehall  Street  #409     

100.000 
100.000 
100.000 
100,000 

1 150  Henry  Thomas  Drive  

100,000 

2440  Barge  Road,  SW 

174  Georgia  Avenue  #51 1  

100.000 
100,000 

144  Allen  Road  

100,000 

Sparta  Resident  Council,  Inc 

Roosevelt  House  Highrise  RA,  Inc 

Cheshire  Bridge  Road  RA  

808  Dyer  Drive  

582  Techwood  Drive,  NW  Suite 

301. 
2170  Cheshire  Bridge  Road  #10 
3601    Piemont    Road,    N.E.    Apt 

1215. 
2611  MLK,  Jr.  Drive.,  SW  

PO  Box  627 

355  North  Avenue  

100,000 
100,000 

100,000 

Piedmont  Highrise,  Inc 

Hightower  Manor  Resident  Council 
Inc.. 

Lakeview-Ogeeche,  Inc 

Cosby-Spear  Highrise  RA,  Inc 

Blackburn  Terrace  Resident  Man- 
agement Corp.  (BTRMC). 

^:^birdlwood  Apartment  Resident 
Management  Corp.  (LRMC). 

Summit  View  Resident  Council 

100.000 

100,000 

100,000 
100.000 

3091  Baltimore  Avenue 

3346  Teakwood  Drive  

POBox  116 

100,000 
100,000 
100.000 

Dosker  Manor  Resident  Council  .... 

Robeson-Schwartz  Resident  Asso- 
ciation 
Riverside  Terrace  Resident  Coun- 

413  E.  Muhammad  Ali  Blvd.  Box 

G21. 
15  Wright  Place 

29  Harris  Place  

100.000 
100.000 
100.000 

cil. 
Nlpw;4rk  Tpnants  Cnuncil    Inc 

303  Washinoton  Street    

100.000 

United  Resklent  of  Taytor  Center, 

Inc. 
Honor   Heights   Towers    Resident 

Associatk>n. 
McKees  Rock  Terrace     

791  Shannon             

100.000 

300  N  40th  

5228    Broadway    4-B    Oleander 

Homes. 
480  Park  Avenue  

100.000 
100,000 

Sheldon   Pari<  Resident  Manage- 
ment Corporatkm. 
Oleander  Homes  Resident  Council 
Magnolia  Homes  Resklent  Council 

Calvert  Square  Advisory  Council  ... 
Partem  Shoshone  Resident  Coun- 

100.000 

5228  Broadway  4B 

1601     Strand.     13G     Magnolia 
Homes. 

983  Bagnall  Road  

PO  Box  1250 

100,000 
100,000 

100,000 
100,000 

cil. 

3,7000,000.0 

1999  Elderly  Service  Coordinators  Funding  Awards 


Applicant  name 


Ftorence  Housing  Auttrarity  .... 
Jefferson  County  Housing  Au- 
thority. 


Applicant  address 


303  North  Pine  Street  .... 
3700  Industrial  Paricway 


City 


State 


Zip 


Amount 


Florence  Alat)ama 

Birmingham  \  Alabama 


35630 
35217 


$39,347 
31,917 


79876 
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1999  ELDERLY  Service  Coordinators  Funding  Awards— Continued 

Applicant  name 

Applicant  address 

City 

State 

Zip 

Amount 

Alaska  Finance  Corporation  

Cioth  of  Tucson/Community 
Services  Department 

City  of  Phoenix  Housing  Depart- 
ment 

Housing  Authonty  of  North  Little 
Rock 

Housing  Authority  ot  the  County 
of  Kem 

Housing  Authonty  ot  the  City  of 
Sacramento 

Housing  Authonty  of  the  City  of 
Oakland 

San  Diego  Housing  Commis- 
sion 

Denver  Housing  Authonty 

Housing  Authonty  of  the  City  ot 
Nonwalk 

West  Haven  Housing  Authority 

Housing  Authonty  of  the  City  of 
Fort  Pierce 

Fort  Myers  Housing  Authonty 

Miami-Dade  Housing  Authonty 

Jacksonville  Housing  Authonty 

The  Housing  Authonty  of  the 
City  of  Augusta.  GA 

Housing  Authonty  of  the  City  of 
East  St   Louis 

Rocktord  Housing  Authonty 

Decator  Housing  Authonty 

Housing  Authonty  of  Cham- 
paign County 

Housing  Authonty  of  Manon 
County,  IL 

Housing  Authonty  of  Joliet 

St  Clair  County  Housing  Au- 
thonty 

Housing  Authority  of  the  County 
of  Lake  IL 

Housing  Authority  of  the  County 
of  Cook 

Chicago  Housing  Authonty 

Housing  Authonty  of  the  City  of 
Fort  Wayne 

Housing  Authonty  of  the  City  of 
Kokomo 

City  of  Des  Moines  Department 
of  Housing  Services 

Ottumwa  Housing  Authonty 

Lawrence  Housing  Authonty 

Housing  Authonty  of  Henderson 

Housing  Authonty  of  Mayfield 

Housing  Authonty  of  Bowling 
Green 

Housing  Authonty  of  East  Baton 
Rouge  Pansh. 

Portland  Housing  Authonty  

Housing  Authonty  of  Baltimore 
City 

Hagerstown  Housing  Authonty 

Housing  Commission  of  Anne 
Amndel,  County 

Housing  Opportunities  Commis- 
sion of  Montgomery  Co 

Housing  Authority  of  ttie  City  ot 
Cumberiand  Maryland 

Cambridge  Housing  Authority  ... 

Lawrence  Housing  Authonty  

Boston  Housing  Auttionty 

PO  Box  101020    

Post  Office  Box  27210      

251  W   Washington  St    4th  Fl 

2201  Division, PO   Box  516 

525  Roberts  Land      

Anchorage  

Tucson 

Phoenix 

North  Little 

Rock 
Bakersfield 

Sacramento 

Oakland   

San  Diego  

Denver 

Norwalk 

West  Haven 
Fort  Pierce  

Fort  Myers 
Miami 

Jacksonville 
Augusta   

East  St  Louis 

Rocktord 

Decatur 

Champaign 

Centralia 

Joliet 

Alaska  

Anzona  

Anzona  

Arkansas  

California  

California  

California  

California  

Colorado 

Connecticut  

Connecticut  

Flonda  

Florida  

Flonda  

Flonda  

Georgia  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois     

99510-1020 
85726 

85003 

72114 

93308 

95814 

94612 

92113 

80204 
06854 

06516 
34950 

33916 
33125 
32202 
30914 

62205 

61102 
62521 
61820 

62801 

60434 
6???6 

60030 

60604 

60661 
46869-3489 

46903-1207 

50309 

52501 

66044-^^399 

42420 

42066 

42102-0116 

70806 

04101 
21202 

21740 
21060-2817 

20895 

21502 

02139 
01841 
02111 
02741 

01902 

29,164 
51,000 

178,121 

53,272 

45,144 

630  1  Street  

193,724 

1619  Harrison  Street  

1625  Newton  Avenue  

89,983 
55,985 

1100  West  Colfax       

50,000 

24'  J  Monroe  Street    

37,638 

15  Glade  Street  

39,458 

707  North  7th  Street  

39,150 

4224  f^ichigan  Avenue       

1401  NW  7th  Street 

1 300  Broad  Street 

1425  Walston  Way,  PO      

700  North  20th  Street 

223  South  Wennebago  Street 
1 808  E  Locust  Street 
205  West  Park  Avenue 

42,600 
230,000 

54,896 
105,672 

225,000 

55,335 
37,426 
25,680 

719  E    Howard-P  0   Box  689 
Post  Office  Box  2519 

30,000 
33,550 

100  North  48th  Street 

Belleville    

Grayslake 

Chicago 

Chicago 

Fort  Wayne  

Kokomo  

Des  Moines  

Ottumwa 

Lawrence 

Henderson 

Mayfield  

Bowling  Green 

Baton  Rouge  ,  . 

Portland  

Baltimore  

Hagerstown  

Glen  Burnie  

Kensington  

Cumberiand 

Cambndge 

Lawrence 

Boston  

New  Bedford  ... 

Lynn  

33,320 

33928  North  Route  45         

310  South  Michigan,  15th  Floor 

626  West  Jackson  Boulevard 
2013  South  Anthony  Boulevard 

210  E    Taylor  Street     

27,000 

Illinois  

225,000 

Illinois  

Indiana  

Indiana  

Iowa 

Iowa 

Kansas  

Kentucky  

Kentucky  

Kentucky  

Louisiana 

Maine  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 

Massachusetts 

600,000 
39,056 

34,586 

1101  Crocker      

94,612 

1 02  West  Finley  Avenue    

1600  Haskell  Avenue          

31 ,980 
32,030 

111  South  Adams  Street  

33,519 

312  Brookside  Dr 

PO   Box  116  

30,000 
30,600 

4546  North  Street        

24,873 

14  Baxter  Blvd    

417  East  Fayette  Street  Suite 
265 

35  West  Baltimore  Street  

7885  Gordon  Court     

81.816 
297,??? 

50,000 
31,611 

10400  Detnck  Avenue    

635  East  First  Street  

52.378 

31,135 

675  Massachusetts  Avenue  

353  Elm  Street 

148.412 
50.000 

52  Chauncy  Street 

134  South  Second  St   PO  Box 

2081  Bnstol  County 
10  Church  Street  

222,537 

New  Bedford  Housing  Authority 
Lynn  Housing  Authonty    

43.497 
44.880 
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1999  Elderly  Service  Coordinators  Funding  Awards— Continued 

Applicant  name 

Applicant  address 

City 

State 

Zip 

Amount 

Brockton  Housing  Authority 

Worcester  Housing  Authority  .... 

Maiden  Housing  Authority  

Flint  Housing  Commission  

Port  Huron  Housing  Commis- 
sion. 

Plymouth  Housing  Commission 

Jackson  Housing  Commission  .. 

Inkster  Housing  Commission  .... 

St.  Paul  Public  Housing  Agency 

Housing  and  Redevelopment 
Authority  of  Duluth,  MN. 

South  St   Paul  and  Dakota 

45  GcxJdard  Road 

BrcKkton  

Worcester 

Maiden  

Flint  

Port  Huron 

Plymouth  

Jackson  

Inkster  

St.  Paul  

Duluth  

South  St.  Paul 

Minneaplis  

Corinth 

Gulfport  

Biloxi 

Columbia  

St.  Louis  

Kansas  

Las  Vegas  

Las  Vegas  

New  Hampshire 

Hillsborough    . 

Secaucus  

Santa  Fe  

Niagara  Falls  ... 
Buffalo  

Albany  

Plattsburgh  

Elmira  

Hampstead 

Syracuse  

Rochester 

Jamestown  

Schenectady  ... 

Asheville 

Greensboro  

Winston-Salem 

Minot  

Cleveland  

Ashtabula  ...<.... 

Steubenville 

Cincinnati  

Youngstown  ... 

Toledo  

Zanesville  

Massachusetts 
Massachusetts 
Massachusetts 

Mk:higan 

Michigan 

Michigan  

Michigan 

Michigan  

Minnesota 

Minnesota 

Minnesota 

Minnesota 

Mississippi  

Mississippi  

Mississippi  

Missouri  

Missouri  

Missouri  

Nevada  

Nevada  

New  Hampshire 

New  Hampshire 

New  Jersey  

New  Mexico  .... 

New  Yorie  

New  York  , 

NewYorie  

New  Yorte  

New  Yorte  

NewYorie  

New  Yorte  

New  Yorie  

NewYorie  

New  York  

North  Carolina 

North  Carolina 
North  Carolina 

North  Dakota  ... 
Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

02301 
01605 
02148 
48506 
48060 

48170 
49201 
48141 
55101 
55816-0900 

55075 

55401 

38835-1329 

39505-2347 

39533 

65203 

63108 
64106 

89122 

89101 

03246 

03104 

07094 
87505 

14301 
14204 

12202 

12901 
14901 
11550 

13202 

14611-2744 

14701 

12305 

28801 

27420 

27101 

58701 
44104 

44004 

43952 

45210 

44503 

43602 

43701 

208.744 

40  Belmont  Street 

232.404 

630  Salem  Street    

50,000 

3820  Richfield  Road   

56  650 

805  Seventh  Street 

31,750 

1160  Sheridan  

301  Steward  Avenue  

32.640 
30.600 

4500  Inkster  Road  

38,613 

480  Cedar  Street  Suite  600  

222  E  2nd  Street        

196,100 
43.985 

1 25  Third  Avenue  North 

53,469 

County  HRA. 

Minneapolis  Public  Housing  Au- 
thority. 

Tennessee  Valley  Regional 
Housing  Auttiority. 

Mississippi  Regional  Housing 
Authority  VIII. 

Housing  Authority  of  the  City  of 
Blloxi. 

Housing  Authority  of  the  City  of 
Columbia. 

Saint  Louis  Housing  Authority  ... 

Housing  Authority  of  Kansas 
City. 

Housing  Authority  of  the  County 
of  Clarte. 

Housing  Authority  of  the  City  of 
Las  Vegas. 

Laconia  Housing  and  Redevel- 
opment Authority. 

Manchester  Housing  Redevel- 
opment Authiority. 

Secaucus  Housing  Authority  

Santa  Fe  Civic  Housing  Auttior- 
ity Inc. 

Niagara  Falls  Housing  Authority 

Buffalo  Municipal  Housing  Au- 
thority. 

Albany  Housing  Authority 

1 001       Washington       Avenue 

North. 
Post  Office  Box  1 329 

229,500 
50.000 

2909  26th  Avenue  

Post  Office  Box  447  

31,800 
30,000 

207  Pari<  Avenue 

4100  Linden  Boulevard  

24.000 
39.461 

712  Broadway     

54,346 

5390  East  Flamingo  Road 

420  North  Tent^.  Street 

30.600 
228.377 

25  Union  Avenue  

198  Hanover  Street  

700  County  Avenue 

Post  Office  Box  4039           .  .  . 

31.508 

51.000 

30.000 
29.160 

744  Tenth  Street 

300  Perry  Street  

4  Lincoln  Square  

39  Oak  Street  

346  Woodlawn  Avenue  

260  Clinton  Street 

516  Burt  Street  

140  West  Avenue  

76,500 
157,968 

64.787 

Plattsburgh  Housing  Authority  ... 
Elmira  Housina  Authority 

35,640 
41.070 

Hempstead  Public  Housing  Au- 
thority. 

Syracuse  Housing  Authority 

Rochester  Housing  Authority  .... 

Jamestown  Housing  Authority  ... 

Schenectady  Munrcipal  Housing 
Authority. 

Housing  Authority  of  the  City  of 
Asheville. 

Greensboro  Housing  Authority  .. 

Housing  Authority  of  Winston- 
Salem. 

Minot  Housing  Authority  

58.000 

199,030 
184.375 

110  West  Third  Street  

315  Broadway 

165  S.  French  Broad  Avenue  ... 

Post  Office  Box  21287  

50,276 
50.000 

41.844 

55.000 

901  Cleveland  Avenue  

151,000 

310  2nd  Street  SE  

39.305 

Cuyahoga  Metropolitan  Housing 
Authority. 

Ashtabula  Metropolitan  Housing 
Authority. 

Jefferson  Metropolitan  Housing 
Authority. 

Cincinnati  Metropolitan  Housing 
Authority. 

Youngstown  Metropolitan  Hous- 
ing Authority. 

Lucas  Metropolitan  Housing  Au- 
thority. 

Zanesville  Metropolitan  Housing 
Authority. 

6001    Woodland    Avenue    5th 

Floor. 
3526  Lake  Avenue 

229.500 
31,425 

815  North  Sixth  Avenue  

30.000 

16  West  Central  Partcway 

131  W.  Boardman  Street 

435  Nebraska  Avenue        

131,537 

50,000 

225,000 

407  Pershing  Road 

30.600 

79878 
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1999  Elderly  Service  Coordinators  Funding  Awards— Continued 


Applicant  name 


Applicant  address 


City 


State 


Zip 


Oklahoma 


Oklahoma  City  Housing  Author-      1700  Northeast  Fourth  Street  ...     Oklahoma 
,ty  i 

Housing  Aulhority  of  the  City  of      415  E    Independence  Tulsa   [Oklahoma 

Tulsa 

Miami  Public  Housing  Authority       205  B   NE  Miami    i  Oklahoma  

Housing  Authonty  of  Portland  135  SW   Asn  Street     Portland [Oregon  .^ 

Oregon 


204  SW  Walnut  Avenue 


Dallas 


Oregon 


Housing  Authority  and  Urban 

Renewal  Agency  of  PoIk 

County 

Philadelphia  Housing  Authonty        12  South  23rd  Street                       Philadelphia   ..     '  Pennsylvania 
Housing  Authority  of  the  County      111    S    Ciift    Street     PC    Box     Butler  Pennsylvania 

of  Butler                                               1917 
Housing  Authonty  of  the  County      300  State  Street    Beaver  '  Pennsylvania 

of  Beaver 
Bucks  County  Housing  Autnonty     350  S   Mam  Street— Suite  205       Doylestown  Pennsylvania 

Housing  Authority  of  tne  County      501  Mohn  Street  Sleelton  Pennsylvania 

of  Dauphin 
Lancaster  City  Hous.ng  Author-       325  Churcn  Street  Lancaster  Pennsylvania 

ity 

Aitoona  Housing  Authonty  2700    Pleasant    Valley    Bouie-     Altoona  :  Pennsylvania 

vard  1 

Housing  Authority  of  the  City  of       PQ   Boxsi963    York      :  Pennsylvania 

York  ; 

Housing  Authority  of  North-  50  Manoning  Street      Milton    I  Pennsylvania 

umberiand  County 

PattuCKet  Housing  Authonty  214  Roosevelt  Avenue  Pawtucket  Rhode  Island 

Housing  Authonty  of  the  City  of      679  Social  Street  Woonsocket  Rhode  Island 

WoonsocKet   Rl 
Town  of  Cumoerland  Hous  ng         One  Mendon  Road       Cumberland 

Authority 

Cranston  Housing  Authority'  50  Birch  Street      Cranston 

Housing  Authority  of  the  Cit/  of       '  York  Street         Newport 

Newport 

Spartanburg  Housing  Authority        P  O   Bex  2828      Spartanburg 

Housing  Authority  of  tne  Citv  of       550  Meeting  Street  Charleston 

Charleston 
Metropolitan  Deveioprrent  ana        Post  Office  Box  846     Nashville 

Housing  Agency 
Knoxville  s  Commun.ry  Develop-     90i  Broadway   NE       Knoxville 

ment  Corporation 

Chattanooga  Housing  Authority       Post  Otiice  Box  1486    Chattanooga 

Memphis  Housing  Authority  700  Adams  Avenue  Memphis 

City  of  Waco  Housing  Authority       1001  Washington  Street  Waco 

Housing  Authority  of  the  City  of      4700  Broadway  Galveston 

Galveston   TX 
Housing  Authonty  of  the  City  of       818  South  Fiores  Street  San  Antonio 

San  Antonio 
Housing  Authority  of  the  City  of       1640B  East  Second  Street  Austin    '  Texas    

Austin 
Housing  Authonty  of  the  City  of       3701  Ayers  Street  --      Corpus  Christi        Texas    

Corpus  Christi 

Laredo  Housing  Authority  2000  San  Francisco  Avenue  Laredo  Texas    

Fort  Worth  Housing  Autnontv  i20i   E    I3tn  Street    PO    Box     Fort  Worth  Texas  

430 

Temple  Housing  Authority  "00  W  Caihoun      Temple  Texas    

Housing  Authority  of  the  City  of       3939  N   Hampton  Road  Dallas  '  Texas   

Dallas                                                                                                                                 ' 
Richmond  Redevelopment  and       901  Chamberiavne  Parkway  Richmond  Virginia  

Housing  Authority 
Manon  Redevelopment  Housing     23"  Miiier  Avenue Manon  Virginia  

Authority 
Alexandria  Redevelopment  and       600  North  Fairfax  Street  Alexandria  Virginia  

Housing  Authority 
Norfolk  Redevelopment  A  Hous-     P  O   Box  968        Norfolk  Virginia  

ing  Authority 

Tacoma  Housing  Authority  902  South  L   Street      Tacoma  Washington 

Housing  Authonty  County  of  15455  65th  Avenue  South  Tukwila  '  Washington 

King 
Housing  Authority  of  'he  City  of       120  6th  Avenue  North  Seattle  Washington 

Seattle  i  \  i 


Rhode  Island 

Rhode  Island 
Rhode  Island 

South  Carolina 
South  Carolina 


Tennessee 

Tennessee 

Tennessee 
Tennessee 

Texas  

Texas  


Texas 


73117-3800 

74148-0369 

74355 
97204 

97338 


19103 
16003-1917 

15009 

18901 
17113-0598 

17602 

16602 

17405 

17847 

02816 
02895 

02864 

02920 
02840 

29304-2828 
29401 

37202 

37927 

37401 
38105 
76703 
77551 

78204 

78702 

78415 

78040 
76102 

76503-1326 
75212 

23261-6887 

24354 

22314 

23501 

98405 
98188 

98109 


Amount 


215.220 

78.552 

34,440 
182,400 

35,797 

200  254 
33.750 

110.000 

27.000 
50.000 

43.648 

28,755 

35.984 

30.000 

78,750 
73.011 

32,790 

37.500 
30.000 

50,000 
55.000 

96.364 

306.870 

5241,370 

153.000 

31.170 

38.697 

289.615 

63.025 

30.000 

35.577 
59.623 

31.304 
53.485 

282,222 

225.000 

38.064 

46,377 

47,925 
252.687 

240.975 
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1999  Elderly  Service  Coordinators  Funding  Awards — Continued 


Applicant  name 

Applicant  address 

City 

State 

Zip 

Amount 

Huntington  West  Virginia  Hous- 
ing Authority. 

Appleton  Housing  Authority 

Milwaukee  Housing  Authority  .... 

Housing  Authority  City  of  Osh- 
kosh. 

#30  Nonhcott  Court  

525  N.  Oneida  Street  

809  North  BroadWav   

Huntington  ... 

Appleton  

Milwaukee  .... 
Oshkosh  

West  Virginia  ... 
i 

..    Wisconsin 

..     Wisconsin  

..     Wisconsin  

25722 

5491 1 
53201-0324 
54449-0030 

33,548 

20,000 
108.533 

600  Meiritt  Avenue  

38,030 

12.058.002 

1999  Resident  Service  Delivery  Models  Funding  Awards 


Applicant  name 


Housing  Authority  of  the  City  of 
Calexico. 

Housing  Authority  of  the  City  of  Tacoma 

Housing  Authority  of  Milwaukee 

Chillicothe  Metropolitan  Housing  Author- 
ity. 

HA  and  Community  Service  Agency  of 
Lane  County. 

Housing  Authority  of  Covington  

Albany  Housing  Authority 

City  of  Albuquerque  Department  of 
Family  and  Career  Services. 

City  Wide  Residents  Council 

Danville  Redevelopment  and  Housing 
Authority. 

Dayton  Metropolitan  Housing  Authority 

Housing  Authority  of  the  City  of  East  St. 
Louis. 

The  Indianapolis  Housing  Agency  

Housing  Authority  of  St.  Louis  County  ... 

Housing  Authority  of  the  City  of  Char- 
lotte. 

Housing  Authority  of  the  City  of  Provi- 
dence. 

Lynn  Housing  Authority  

Housing  Authority  of  the  City  of  Austin  .. 

Housing  Authority  of  the  City  of  Shreve- 
port. 

Lowell  Housing  Authority 

San  Diego  Housing  Commission  

Foundation  for  the  Homeownership  De- 
velopment, Inc. 

Housing  Authority  of  the  City  of  Wheel- 
ing. 

Schenectady  Municipal  Housing  Author- 
ity. 

Tampa  Housing  Authority 

Housing  Authority  of  Fulton 

Housing  Authority  of  the  County  of  But- 
ler. 

Worcester  Housing  Authority  

Grand  Rapids  Housing  Commission  

Housing  Authority  of  the  City  of  Eliza- 
beth. 

Housing  Authority  of  the  County  of  Riv- 
erside. 

Housing  Authority  of  the  City  of  Annap- 
olis. 

Housing  Authority  of  the  City  of  Salem  .. 

Housing  Authority  of  the  City  of  Seattle 

Allegheny  County  Housing  Authority  

Housing  Authority  of  the  City  of  Los  An- 
geles. 

Kitsap  County  Consolidated  Housing 
Authority. 

Spokane  Housing  Authority 

The  Housing  Authority  of  Baltimore  City 

Town  of  Johnston  Housing  Authority  


Address 


City 


State 


1006  East  5th  Street  Calexico 


902  South  L  Street  .... 
809  North  Broadway  . 
178  West  Fourth  St  '.. 


Tacoma  .   . 

Milwaukee 

Chillicothe 


177  Day  Island  Road  Eugene 


2940  Madison  Avenue  ... 

4  Lincoln  Square  

400  Marquette  Suite  504 

480  Cedar  Street  #600  .. 
651  Cardinal  Place  


Covington   ... 

Albany  

Albequerque 


St  Paul 
Danville 


400  Wayne  Avenue  ... 
700  North  20th  Street 


Five  Indiana  Square 

8865  Natural  Bridge  RD  

1301  South  Boulevard  P.O.  Box  36795 


Dayton  

East  S  Louis 

Indianapolis  .. 

St.  Louis  

Charlotte  


California 


Washington 
Wisconsin  ... 
Ohio  


Oregon 


Kentucky  

New  York 
New  Mexico 

Minnesota  ... 
Virginia  


100  Broad  Street  Providence 


10  Church  Street  

1640-B  East  Second  Street 
623  Jordan  Street  


Lowell  HA.  350  Moody  St.  PO  Box  60 

1625  Newton  Avenue  

Calle  18,  M-19  Condado  Moderno    .  . 


Lynn  

Austin  

Shreveport 


Lowell  

San  Diego 
Caguas 


Ohio  .. 

Illinois 


Indiana  

Missoun 

North  Carolina  . 

Rhode  Island  .. 

Massachusetts 

Texas  

Louisiana  


1 1  Community  St 
375  Broadway  


1 800  North  Rome  Ave 
200  N.  Highland  Drive 
114  Woody  Drive  


Wheeling  

Schenectady 


Tampa 
Fulton  . 
Butler  . 


Massachusetts 

California  

Puerto  Rico  


West  Virginia 
New  York  


40  Belmont  Street  

1420  Fuller  SE  

688  Maple  Avenue  

5555  Alington  Avenue 

1217  Madison  Street  .. 


Worchester  .. 
Grand  Rapids 
Elizabeth  


Florida  

Kentucky  

Pennsylvania  .. 

Massachusetts 

Michigan      

New  Jersey    .... 


Riverside 
Annapolis 


P.O.  Box  808  

120  Sixth  Avenue  North  

341  Fourth  Avenue  

520  South  Lafayette  Park  PI  Suite  400 


Salem 

Seattle 

Pittsburgh  .... 
Los  Angeles 


California 
Maryland 


Oregon  

Washington  .. 
Pennsylvania 
California 


9307  Bayshore  Dr.  NW  Silverdale  '  Washington 


55  W.  Mission  Suite  104  

417  E.  Fayette  Street  Suite  265 
8  Forand  Circle  


Spokane 
Baltimore 
Johnston 


Washington  .. 

Maryland  

Rhode  Island 


Amount 


$75,000 

75.000 

250.000 

75.000 

100.000 

75.000 

250.000 

75.000 

75.000 
75.000 

100.000 
250.000 

250.000 

75.000 

250.000 

100.000 

75,000 

249.757 

75.000 

100.000 

250.000 

75,000 

100.000 

75.000 

250.000 

75.000 

100.000 

250  000 
27  125 
74,996 

75,000 

75.000 

75.000 
250.000 
250,000 
250,000 

75,000 

75.000 

500.000 

75,000 
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1999  Resident  Service  Delivery  Models  Funding  Awards — Continued 


Applicant  name 


Address 


City 


State 


Amount 


Hampton  Redevelopment  and  Housing 
Auttionty 

Knoxville  s     Community      Development 
Corporation 

The   District  of   CoiumDia   Housing   Au- 
thorrty 

Broward  County  Housing  Authonty    

Cambndge  Housing  Auftionty        

Dover  Housing  Authority 

Fort  Walton  Beach  Housing  Authonty 

Gainsville  Housing  Authority 

Housing  Authonty  of  the  City  of  Bloom- 
ington 

Housing  Authonty  of  the  City  of  Hartford 

Veclndano     de     Esperanza     Resident 
Council.  Inc 

Detroit  Housing  Commission  

Housing  Authonty  of  Fresno  County  ...... 

Housing  Authonty  of  Joliet  

RESPECT  Inc. 

The   Housing    Authority   of   the    City   of 
Dallas 

Fort  Worth  Housing  Authonty 

Housing   Authority  of  the  City    of   Fred- 
enck 

Temple  Housing  Authority  

The   Housing    Authonty    of   the   City   of 
Evansville 

The   Housing    Authonty    of   the   City    of 
Spartansburg 

Waynesboro  Redevelopment  and  Hous- 
ing Authonty 

Lawrence  Housing  Authority  

Anniston  Housing  Authonty     

City  of  Phoenix  Housing  Department 

City  of  Waco  Housing  Authority 

Flint  Area  Consolidated  Housing  Author 
ity 

Housing  Authonty  of  Hopkmsville   

Housing  Authonty  of  Louisville 

Housing    Authonty    of   the    City    of   Las 
Vegas 

Housing    Authonty    of    the    County    of 
Contra  Costa 

La    Salle    University     Nursing    Center 
Health  Center 

Augusta  Housing  Authority 

Children  s  Case  Management  Organiza- 
tion. Inc 

Helena  Housing  Authority       

Housing  Authority  of  the  City  of  Tulsa 

Ocala  Housing  Authonty 

Philadelphia  Housing  Authonty       

Plymouth  Housing  Authonty 

Housing  Authority  of  the  City  of  New  Al- 
bany 

Joann  Dorsey  Family  Homes  Resident 
Council 

Georgetown  Housing  Authority       

Housing  Authonty  of  Murray 

Housing  Authonty  of  the  County  of  King 

OaK  Ridge  Housing  Authonty 

Fargo  Housing  and  Redevelopment  Au- 
thority 

Housing  Authonty  of  Chester  County  1st 
Floor 

Housing    Authonty    of    the    County    of 
Luzerne 

Housing   Authonty   of   the    Township   of 
Irvington 

Alexandna  Redevelopment  and  Housing 
Authonty 


1300  Thomas  St  ... 

901  Broadway  N  E 


1133   North    Capital    Street   N  E.    Suite 
325 

1773  North  Stale  Rd  7  

675  Massachusetts  Avenue    

62  Whittier  Street  

27  Robinwood  Drive,  SW  

100  NE  8th  Avenue  Oak  Parlt  

104  E   Wood  Street  


475  Flatbush  Avenue 
2324  Calle  Contenia  #8 


Hampton 
Knoxville    ... 
Washington 


1301  E   Jefferson     

1331  Fulton  Mall      

6  S   Broadway  St     

411  S  E   8th  Street 
3939  N   Hampton  Road 


Lauderhill  

Cambndge  

Dover  

Fort  Walton  Beach 

Gainsville  

Bloomington  


Hartford     . 
Las  Vegas 

Detroit  

Fresno 

Joliet  

Evansville  . 
Dallas 


1201  E    13th  Street  P  O   Box  430 
209  Madison  Street 


700  W   Calhoun 
500  Court  St 


Fori  Worth 
Fredenck    . 

Temple 
Evansville  . 


325  South  Church  PO   Box  2828  

1  700  New  Hope  Road  P  O   Box  1 138 

353  Elm  Street  

500  Glen  Addie  Avenue    

830  East  Jefferson  

1001  Washington  Avenue 

137  Richardson  Street  P  O   Box  67 


PO   Box  437     , 

420  S   8th  Street 
420  North  10th  Street 


Spartanburg 

Waynesboro 

Lawrence  .... 

Anniston    

Phoenix    

Waco  

Montezuma  . 


Hopkinsville 
Louisville    ... 
Las  Vegas  .. 


3133  Estudillo  Street  

1900  W   Oiney  Ave   Box  808 

1425  Walton  Way 

1720  E    Tiffany  Drive  *101 


Martinez 
Philadelphia 


812  Abbey  

415  East  Independence  P  O  Box  6369 
233  S  W   3rd  Street  PO  Box  2468 

12  South  23rd  Street        

69  Allerton  Street  

PO  Box  275     


Augusta 

West  Palm  Beach 


Helena  

Tulsa  

Ocala  

Philadelphia 
Plymouth  ., 
New  Albany 


1 1 15-A  Dorsey  Drive       Champaign 


39  Scroggin  Park     

716  Nash  Drive 
15455-65th  Ave  South 

10  Van  Hicks  Lane   , 

325  Broadway 


Georgetown 

Murray 

Tukwila 

Oak  Ridge  .., 
Fargo 


30  West  Barnard  Street 

250  First  Ave     

624  Nye  Avenue       

600  North  Fairfax  Street 


West  Chester 

Kingsotn     

Irvington     

Alexandna  


Virginia  

Tennessee  

! 

I  Distnct  of  Columbia 

Florida  

j  Massachusetts  , 

New  Hampshire  

Florida  

Florida  

Illinois  

I  Connecticut  

New  Mexico  

Michigan  

California 

Illinois    

Indiana  

Texas  

Texas  

Maryland  

Texas  

Indiana  

Soutti  Carolina  

Virginia  

Massachusetts  

Alabama 

Arizona  

Texas  

Georgia  

Kentucky    

Kentucky  

Nevada  

California   

Pennsylvania  

Georgia  

Florida  

I 

I  Montana  

j  Oklahoma  

!  Florida  

Pennsylvania   

'  Massachusetts  

Indiana  

Illinois  

Kentucky  

Kentucky  

Washington  

Tennessee  

North  Dakota  

Pennsylvania 

Pennsylvania 

New  Jersey  

Virginia  


75.000 

250,000 

250.000 

75.000 
75,000 
100.000 
75.000 
27.125 
75.000 

250.000 
68.372 

250,000 
75.000 
75,000 
75.000 

100.000 

75.000 
75.000 

75,000 
100,000 

75,000 

74,998 

75,000 

75,000 

250,000 

100,000 

75,000 

75,000 
100,000 
250,000 

75,000 

75,000 

249,414 
75.000 

75.000 
250,000 

75,000 
500.000 

27.125 

75.000 

75,000 

75.000 
27,125 
250,000 
75,000 
99,900 

27,125 
100,000 

75,000 
209,355 
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1999  Resident  Service  Delivery  Models  Funding  Awards — Continued 


Applicant  name 

Housing  Authority  of  Columbus,  Georgia 

Housing  Authority  of  Cynthlana  

The  City  of  Lawrence  Housing  Authority 

Buffalo  Municipal  Housing  Authority  

North  Bend  City  Housing  Authority 

Rochester  Housing  Authority  

White  Plains  Housing  Authority 

Housing  Authority  of  the  township  of 
Woodbridge. 

The  Housing  Authority  of  the  City  of 
Independence. 

Catlettsburg  Housing  Authority  

Chester  Housing  Authority  

Denver  Housing  Authority 

Hillside  Family  Organization,  Incor- 
porated. 

Housing  Authority  of  the  City  of 
Charieston. 

Housing  Authority  of  the  City  of  El  Paso 

Housing  Authority  of  the  City  of  Oxnard 

Port  Chester  Housing  Authority  

Cohoes  Housing  Authority  

Highland  Park  Housing  Auttiority  

Housing  Authority  of  the  City  of  Bruns- 
wick. 

Atlantic  City  Housing  Authority 

Crossville  Housing  Authority  

Housing  Authority  of  Brevard  County  .... 

Housing  Authority  of  Jefferson  County  .. 

Jefferson  County  Housing  Authority  

Hutchinson  Housing  &  Redevelopment 
Authority. 

Minneapolis  Public  Housing  Authority  .... 

River  Rouge  Housing  Commission  

Edison  Housing  Authority 

Niagara  Falls  Housing  Authority  

Housing  Authority  of  Glasgow 

Delaware  County  Housing  Authority  

Housing  Authority  of  Martin 

Corporacion  Para  El  Desarrollo  Del 
Oeste,  Inc. 

Housing  Opportunities  Commission  of 
Montgomery  County,  Maryland. 

Logan  County  Metropolitan  Housing  Au- 
thority. 

B  W.  Cooper  Resident  Management 
Corp. 

Housing  Authority  of  Henderson  

Housing  Authority  of  Providence 

Rockingham  Housing  Authority 

Springfield  Housing  Authority 

Housing  Authority  of  Fulton  County  

Jackson  Housing  Authority 

Suffolk  Redevelopment  and  Housing 
Authonty. 

The  Housing  Authority  of  the  City  of 
Hariingen. 

Housinig  Authority  of  the  City  of  Brem- 
erton. 

Housing  Authority  of  the  City  of  Fresno 

Housing  Authority  of  the  Town  of  An- 
gola. 

Area  Housing  Authority  for  the  County 
of  Ventura. 

Cincinnati  Metropolitan  Housing  Author- 
ity. 

Huntington  West  Virginia  Housing  Au- 
thority. 

Housing  Authority  of  the  City  of 
Danville,  Illinois. 

Englewood  Housing  Authority  


Address 


City 


State 


Amount 


1000  Wynnton  Road  Columbus Georgia  .. 

149  Federal  Street  PO  Box  351  1  Cynthiana ,  Kentucky 


1600  Haskell  Avenue  >  Lawrence  .... 

300  Perry  St  <  Buffalo 

1700  Monroe  \  North  Bend  . 

86  Vienna  Street  i  Rochester  ... 

223  Dr.  Martin  Luther  King,  Jr.,  Blvd White  Plains 

20  Bunns  Lane Woodbridge 


Kansas 
New  York  ... 

Oregon  

New  Yort<  ... 
New  Yori<  ... 
New  Jersey 


210  South  Pleasant 

210  24th  Street  

1010  Madison  St.  ... 
2650  Welton  Street 
1452  N.  7th  St 


Independence  Missouri 


91 1  Michael  Avenue 


5300  E.  Paisano  drive 
1500  Colonia  Road  .... 

2  Weber  Drive  

100  Manor  Site  

242  South  Sixth  Ave  .. 
1126  Albany  St  


Catlettsburg  Kentucky  

Chester  Pennsylvania 

Denver  '  Colorado  

Milwaukee  Wisconsin 


Charieston 


West  Virginia 


201 -A  Maryland  Avenue  

202  Inwin  Avenue  P.O.  Box  425 

615  Kurek  Court 

801  Vine  Street  

6025  W.  38th  Avenue  

133Third  Avenue  SW  


El  Paso  Texas  

Oxnard  Califomia  .... 

Port  Chester New  York    . 

Cohoes  New  York  , 

Highland  Park  New  Jersey 

Brunswich  Georgia  


Atlantic  City  New  Jersey 

Crossville  Tennessee 

Meritt  Island  i  Florida  

Louisville  i  Kentucky  .... 

Wheat  Ridge  '  Colorado 

Hutchinson  '•  Minnesota    . 


1001  Washington  Ave  North 

180  Visger 

Willard  Dunham  Drive  

744  Tenth  Street  

106  Bunche  Ave  

1855  Constitution  Avenue 

110  R.  Griffith  Drive  #1101    PO    Box 

806. 
Ave.  Corazones  #1020,  Bo.  Sabalos  .... 


10400  Detrick  Avenue  ... 
116  North  Everett  Street 
3422  Earhart  Boulevard  . 


Minneapolis i  Minnesota  

River  Rouge j  Michigan  «.. 

Edison  I  New  Jersey  

Niagara  Falls |  New  Yort<  


Galsgow 

Woodlyn 

i  Martin  .... 


Ill  South  Adams  Street  

101  Cetenidge  Drive 

908  Armistead  St 

25  Saab  Court 

10  Park  Place  South,  S.E.  Suite  240  .. 

125  Preston  Street  

530  East  Pinner  Street  


Kentucky 
Pennsylvania 
Kentucky  


Mayaguez  Puerto  Rico 

Kensington  ;  Maryland 

Bellefontaine  Ohio  

New  Orieans  Louisiana 


202  South  First  Street 
110  Russell  Road  


1331  Fulton  Mall  .. 
617  N.Williams  St 


1400  West  Hillcrest  Drive  

16  West  Central  Parkway  

P.O.  Box  2183  

1607  Clyman  Lane  P.O.  Box  312 
111  West  Street  


Henderson  .. 
ProvkJence  .. 
Rockingham 
Springfiekj  ... 

Atlanta 

Jackson  

Suffolk 


Hariingen  . 
Bremerton 


Fresno 
Angola 


Newtjury  Pari< 

Cincinnati  

Huntington  

Danville  

Englewood  ..... 


Kentucky  

Kentucky  

North  Carolina 
Massachusetts 

Georgia  

Tennessee  

Virginia  


Texas  

Washington 


Califomia 
Indiana  ... 


Califomia 

Ohio  

West  Virginia 

Illinois  

New  Jersey  .. 


250,000 
27,-,  5 
75,000 

229,848 
75.000 

250.000 

100.000 
75.000 

75.000 

10,650 

75.000 

250.000 

75,000 

99,999 

250,000 
75.000 
27,125 
27,125 
27,125 
75,000 

100.000 
27,125 
75,000 
27.125 
75.000 
27.125 

150.000 
75,000 
75,000 
75,000 

100,000 
27,125 
75,000 

75,000 

75.000 

75.000 

75,000 

27,125 
75,000 
27,125 
75,000 
75,000 
75,000 
74,973 

75,000 

74,185 

250,000 
26,940 

27,125 

150,000 

75,000 

75,000 

27,125 


79882 
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1999  Resident  Service  Delivery  Models  Funding  Awards — Continued 


Applicant  name 

Town  of  Coventry  Housing  Authonty 

Housing  Authonty  of  tfie  City  of  Rahway 

Jackson  Housing  Commission 

Lucas  Metropolitan  Housing  Autfiority 

Torfh  or  Consequences  Housing  Au- 
thority 

Chicago  Housing  Authonty    

Lenior  Housing  Authonty    

Housing  Authonty  of  PIkeville 

Housing  Authonty  of  the  City  of  Stam- 
ford 

Housing  Authority  of  the  Town  of 
Launnburg 

Altoona  Housing  Authority     

Cranston  Housing  Authonty  

Housing  Authonty  of  the  Cfty  of 
Paterson 

Housing  Authonty  of  the  City  of  Ocilla. 
Georgia 

Housing  Authonty  of  the  City  of  Union 
Crty 

Lee  County  Housing  Authonty 

Tfie  Municipal  Housing  Authonty  for  the 
City  of  Yorkers 

Lafjtte  Resident  Council  Housing  Au- 
thority 

Village  of  Great  Neck  Housing  Authority 

Norfolk  Redevelopment  and  Housing 
Authonty 

Institute  for  Self  Governance,  inc 

Morgan  County  Housing  Authonty  

Housing  Authonty  of  Salt  Lake  City  

Woonsocket  Housing  Authonty  

Geneva  Housing  Authonty 

Houang  Authonty  of  the  City  of  Laurel. 
Mississippi 

Junction  City  Housing  Authonty    

Sunset  Village  Resident  Council,  Inc 

Richmond  Redevelopment  and  Housing 
Authonty 

The  Housing  Authonty  of  Greenville 

CanxJen  Housing  Authonty  

Housing  Authonty  of  the  City  of  Linden 

Lebanon  Housing  Authonty         

Starkeville  Houang  Authonty  

Keene  Housing  Authonty    

Housing  Auttvanty  of  the  County  of 
Lycoming 

Housing  Authonty  of  the  City  of  Hope    .. 

Cheyenned  Housing  Auttionty  

Weehawken  Housing  Authority  

Housing  Authority  of  the  City  of  High 
Point 

St  Mary's  County  Housing  Authority 

Newport  News  Redevelopment  and 
Housing  Auttwnty 

Troy  Housing  Authority 

Housing  Authority  of  Horse  Cave  

Canieron  County  Housing  Authonty  

Munkjipal  Housing  Authonty  of  the  City 
of  Utk:a.  New  York 

Housing  Authority  of  Hazard 

National  AssociatK)n  of  Resident  Man- 
agement Corporation 

Bad  River  Band  of  Lake  Supenor  Tnt)e 
of  Chippewa  Indians 

Bear  Soldier  RMC.  Sanding  Rock  Res- 
ervation 

Cofville  Indian  Housing  Authonty 

Fort  Independence  Indian  Reservation 


Address 


14  Manchester  Circle     

165  E   Grand  Avenue      

301  Steward  Avenue      

435  Nebraska  Avenue    

108  South  Cedar  Street     

626  West  Jackson  Boulevard  

431  Vance  Street  N  W  

327  Helher  St  

22  Clinton  Avenue   

1300  Woodlawn  Street  P  O  Box  1437 

2700  Pleasant  Valley  Boulevard 

50  Birch  Street    

60  Van  Houten  Street  

534  N  Alder  Street  

3911  Kennedy  Boulevard  

14170  Warner  Cir    N/W  

1511  Central  Park  Avenue  

501  N   Gah/ez  

700  Middle  Neck  Road     

201  Granby  Street  

870  Market  Street  #423  

301  West  Beecher  ; 

1776  South  West  Temple  

679  Social  Street  

PO   Box  153  

701  Beacon  Street     

1202  Country  Club  Lane 

2810  Louden  

901  Chamtjeriayne  Parkway    

511  Augusta  Street  PC  Box  10047  

1 300  Admiral  Wilson  Boulevard    

1601  Dill  Avenue      

400  Ingram  Avenue  

101  Woods  St    

105  Castle  Street  

1941  Lincoln  Dnve  

720  Texas  St   

3304  Shendan  Street 

525  Gregory  Ave 

500  East  Russell  Avenue  PO  Box  1779 

23115   Leonard   Hall   Dnve,    P  O    Box 

653 
227  27th  Street  P  O  Box  77  

403  Mam  Street  

990  North  Dixie  Street  P  O  Box  8  

65  Castellan  Circle  

509  Second  Street    

100  Campbell  St.  Room  A  

4521  Douglas,  NE     

PO   Box  57   

PO   Box  565    

PO   Box  528   

PO  Box  67   


City 

Coventry 

Rahway  

Jackson  

Toledo  

Truth  Of  

Chicago 

Lenior 

PIkeville 

Stamford  

Lunnburg  

Altona 

Cranston  

Paterson  

Ocilla 

Union  City  

N  Fort  Myers 
Yonkers 

New  Orleans  . 

Great  Neck  ... 
Norlolk 

San  Francisco 
Jacksonville  .. 
Salt  Lake  City 
Woonsocket  .. 

Geneva  

Laurel  

Junctk)n  City  . 

Las  Vegas  

Richmond  

Greenville 

Camden  

Linden  

Campbellsville 

Starkville  

Keene  

Williamsport  .. 

Hope  

Cheyenne  

Weehawken  .. 
High  Point  

Leonardtown  . 

Newport  News 

Troy 

Horse  Cave  ... 

Brownsville 

Utica 

Hazard  

Washington  ..., 

Onanah  

McLaughlin  .... 

Nespelem 

Independence 


State 


Rhode  Island  

New  Jersey  

Michigan  

Ohio  

New  Mexico  

Illinois  .., 

North  Carolina  

Kentucky  

Connecticut  

North  Carolina  

Pennsylvania 

Rhode  Island  

New  Jersey  

Georgia  

New  Jersey 

Florida  

New  York  

Louisiana  

New  York  

Virginia  

California 

Illinois 

Utah  

Rhode  Island  

New  York  

Mississippi  

Kansas  

New  Mexico  

Virginia  

South  Carolina 

New  Jersey  

New  Jersey 

Kentucky  

Mississippi 

New  Hampshire  .... 
Pennsylvania  

Arkansas  

Wyoming  

New  Jersey  

North  Carolina 

Maryland  

Virginia  

North  Carolina  

Kentucky  

Texas  

New  York  

Kentucky  

District  of  Columbia 

Wisconsin  

South  Dakota  

Washington  

California 


Amount 


9,042 

75,000 

25,000 

250,000 

75,000 

478,200 
75,000 
59,740 
75,000 

75,000 

75,000 

75,000 

250,000 

75,000 

75,000 

27,125 
250,000 

75,000 

27,125 
250,000 

75,000 
75,000 
75,000 
100,000 
75,000 
75.000 

75,000 

75,000 

100,000 

100,000 
250,000 
27,125 
75,000 
75,000 
75,000 
75,000 

75,000 
27,125 
27,125 
75,000 

75,000 

250,000 

75,000 
27,125 
75,000 
75,000 

75,000 
75,000 

75,000 

75,000 

75,000 
75,000 


1999  Resident  Service  Delivery  Models  Funding  Awards — Continued 


Applicant  name 


Housing  Authority  of  the  City  of  North 
Little  Rock,  AR. 

Lac  Courte  Oreilles  Housing  Authority  ... 

Muscogee  Creek  Nation  of  Oklahoma  ... 

Oglala  Sioux  Trit)e 

The  Housing  Authority  of  the  City  of  At- 
lanta. 

Umatilla  Reservation  Housing  Authority 

Winnebago  Housing  and  Development 
Commission. 

Total  Amount  Funded  


Address 


City 


State 


Amount 


P.O.  Box  516  1  North  Little  Rock 


13416  W.  Trepania  Road  

P.O.  Boc  580  

P.O.  Box  3001    

739  West  Peachtree  Street,  NE 


Hayward   ... 
Okmulgee  . 
Pine  Ridge 
Atlanta 


51  Umatilla  Loop  P.O.  Box  1658  

Corner  of  Beck  &  Elm  P.O.  Box  669 


Pendelton  . 
Winnebago 


Arkansas  

Wisconsin 

Oklahoma  .... 
South  Dakota 
Georgia  

Oregon    

Nebraska 


100,000 

75.000 
250,000 

75.000 
500.000 

75,000 
75.000 


22.214,244 


|FR  Doc.  00-32307  Filed  12-19-00;  8:45  am] 

BILUNG  CODE  4210-33-IM' 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4412-FA-03;  FR-4413-FA- 
03;  and  FR-4415-FA-03;  and  FR-4416-FA- 
03] 

Announcement  of  Funding  Awards; 
Office  of  Public  and  Indian  Housing  FY 
1999  Awards  for  the  Housing  Choice 
Voucher  Programs 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(c)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  (FY)  1999  to  housing 
agencies  and  non-profit  agencies  under 
the  housing  choice  voucher  programs. 
The  purpose  of  this  Notice  is  to  publish 
the  names  and  addresses  of  the  award 
winners  and  the  amoimt  of  the  awards 
made  available  by  HUD  to  provide 
rental  assistance  to  very  low  income 
families. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Diggs,  Director,  Grants 
Management  Center,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  501 


Schools  Street,  SW.,  Suite  800, 
Washington,  DC  20024,  telephone  202/ 
358-0273.  For  the  hearing  or  speech 
impaired,  these  nimibers  may  be 
accessed  via  TTY  (text  telephone)  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339.  (Other  than 
the  "800"  TTY  number,  these  telephone 
numbers  are  not  toll-free). 
SUPPLEMENTARY  INFORMATION:  The 
regulations  governing  the  housing 
choice  voucher  programs  are  published 
at  24  CFR  part  982.  The  regulations  for 
allocating  housing  assistance  budget 
authority  under  section  213(d)  of  the 
Housing  and  Community  Development 
Act  of  1974  are  published  at  24  CFR  part 
791,  subpart  D. 

The  purpose  of  the  housing  choice 
voucher  programs  is  to  assist  eligible 
families  to  pay  the  rent  for  decent,  safe, 
and  sanitary  housing,  or  to  purchase  a 
modest  home.  The  FY  1999  awards 
announced  in  this  notice  were  selected 
for  fimding  consistent  with  the 
provisions  in  the  Notices  of  Funding 
Availability  (NOFAs)  published  in  the 
Federal  Register  on  March  5,  1999  (64 
FR  10904),  March  8,  1999  (64  FR  11278; 
11294;  11302;  11310),  and  July  27.  1999 
(64  FR  40686). 

The  March  5,  1999  (64  FR  10904) 
NOFA  made  available  housing  choice 
vouchers  from  the  Family  Unification 
Program  to  assist  families  for  who  the 
lack  of  adequate  housing  is  a  primary 
factor  in  the  separation,  or  imminent 
separation  of  children  from  their 
families.  The  March  8,  1999  NOFAs 
made  available  housing  choice  vouchers 

Appendix  A 


for:  (a)  Persons  with  disabilities  in 
support  of  designated  housing 
allocation  plans  (64  FR  11294);  (b)  non- 
elderly  disabled  families  in  connection 
with  certain  Section  8  project  based 
developments  where  the  owner  has 
established  a  preference  for  admission 
of  elderly  households  (64  FR  11310); 
and  (c)  persons  with  disabilities  under 
the  Mainstream  housing  Program  (64  FR 
11302), 

The  March  8.  1999(64  FR  11278)  and 
July  27,  1999  (64  FR  40686)  NOFAs 
made  available  Family  Self-Sufficiency 
(FSS)  Coordinator  funds  to  hire  FSS 
program  coordinators, 

A  total  of  5151,644,990  in  budget 
authority  for  17.960  housing  choice 
vouchers  was  awarded  to  recipients,  A 
total  of  $28,499,099  in  budget  was 
awarded  to  hire  FSS  program 
coordinators,  $75,318  was  used  to  fund 
FY  1998  eligible  recipients  that  were  not 
funded. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  this  program  are 
14,855  and  14.857, 

In  accordance  with  section 
102(a)(4)(c)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat,  1 1987.  42 
U.S.C.  3545).  the  Department  is 
publishing  the  names,  addresses,  and 
amounts  of  those  awards  as  show  in 
Appendix  A. 

Dated:  December  13,  2000, 
Milan  Ozdinec, 

Acting  General  Deputy  Assistant  Secretary 
for  Public  and  Indian  Housing. 


FISCAL  Year -1999  Funding  Awards  for  Mainstream  Housing  Opportunities  for  Persons  With  Disabilities— 1 

Year 


Applicant  name 


Jefterson  County  Housing  Author- 
ity, 
Alameda  City  Housing  Authority  .. 
Anaheim  Housing  Authority  


Address 


Birmingham  Alabama 

Alameda  City  California 

210  S.  Anaheim  Blvd.,  Suite  203     Anaheim  California 


3700  Industrial  Pari«way 
701  Atlantic  Avenue 


City 


State 


Z.p 


Amount 


35217- 

94501- 
92805- 


5272,794 

462.492 
367  336 


79884 
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Fiscal  Year  1999  Funding  Awards  for  Mainstream  Housing  Opportunities  for  Persons  With  Disabilities- 
Year — Continued 


Applicant  name 

Address 

City 

State 

Zip 

Amount 

City  of  Carlsbad 

City  of  Fresno  Housing  Authority 
County    of    Fresno    Housing    Au- 
thority 
Kern  County                      

2965  Roosevelt  Street   Suite  B 

PO   Box  11985 

PO   Box  11985  

Carlsbad  

Fresno      

California      

92008- 

93776-1985 

93776-1985 

93308- 
92410- 
94102- 
95110- 
80012- 
80204- 
80033- 

06053- 
06095- 
32953- 
33010- 

283  971 

California     

212.095 

Fresno    

California  

212.095 

525  Roberts  Lane        

Kern  County 

San  Bernardino  

San  Francisco   

San  Jose       .    ... 

California    

171.643 

San  Bernardino  County 
San  Francisco  Housing  Authority 
San  Joe  City  Housing  Authority 
Aurora  Housing  Authority 
Denver  Housing  Authonty 
Jefferson  County  Housing  Author- 
ity 
New  Bntain  Housing  Authonty 
Windsor  Housing  Authonty 
City  of  Cocoa  Housing  Authority 
Hialeah  Housing  Authonty 
Atlanta  Housing  Authority 
Rome  Housing  Authority 
GHURA 

1053  North    D    Street  

California  

California  

California      

353.686 

440  Turk  Street              

599  866 

505  W   Julian  Street 

10745  East  Kentucky  Avenue 

P  0   Box  40305                        .     . 

628  467 

Aurora        

Colorado  

Colorado      

386,297 

Denver 

280  625 

6025  West  38th  Avenue      

Wheat  Ridge 

New  Bntain  

Windsor     

Colorado  

Connecticut 

Connecticut 

Florida 

Florida 

Georgia       

215  345 

34  Merimac  Road  

35  Mack  Street      .' 

467,424 
29  942 

615  Kuret  Court            

Mernt        

342,936 

70  East  7th  Street      

Hialeah    

327,067 

1  720  Peachtree  St   NW    

800  North  Fifth  Avenue           

Atlanta    

Rome      

Sinaiana  

Chicago    

415  440 

Georgia       

30162-1425 

96296- 

60661- 

46803- 

50501^236 

46060- 
51102- 
50703- 
67202-1606 

41144- 

70501- 
70655- 
04330-5633 
21202- 

01915- 
01824- 
02026- 
01376- 

01844- 
02563- 
01101- 
02644- 
49329- 

39345- 

39284-8746 

88970-1 

08404- 

07601 

07008- 

08876- 

07728- 

07103- 
08625- 
07505- 

13126- 

12095- 
10007- 
14209- 

12128- 
28263- 
27101- 
58701- 

161  071 

117  Bien  Venida  Avenue    

Guam 

Illinois 

Indiana  

Indiana  

Indiana  

560.498 

Chicago  Housing  Authonty 
Fort  Wayne  Housing  Authority 
Mid-lowa   Regional   Housing   Au- 
thonty 
Noblesville  Housing  Authonty 
Sioux  City  Housing  Authonty 
Waterloo  Housing  Authority 
Wichita  Housing  Authont/ 
Greenup  County  Housing  Author- 
ity 
Lafayette  Housing  Authority 
Town  of  Oberlin 

626  West  Jackson  Blvd 

2013  S    Anthony  Blvd  

383.106 

Ft  Wayne  

Fort  Dodge 

Noblesville  

201,996 

1814  Central  Avenue  

320  Kings  Land  

PO   Box  447        

74.274 
236,603 

Sioux  City  

Indiana 

125  477 

620  Mulberry  Street    

Waterloo  

Wichita    

Indiana  

110,323 

455  North  Mam  Street  

Kansas  

287,738 

1214  Riverside  Blvd    

100  CO   Circle  

PO   Box  370      

353  Water  Street                 

417  E    Lafayette  Street 

Wurtland  

Lafayette  

Oberlin      

Kentucky  

Louisiana  

211,492 
194,659 

Louisiana  

Maine          

203  220 

Maine  State  Housing  Authonty 
Housing    Authonty    of    Baltimore 

City 
Beverly  MA  Housing  Authority 
Clemsford  MA  Housing  Authority 
Dedham  MA  Housing  Authority 
Franklin   County    Regional    Hous- 
ing Authonty 
Methuen  MA  Housing  Authority 
Sandwich  MA  Housing  Authority 
Spnngfield  MA  Housing  Authority 
Yarmouth  MA  Housing  Authonty 
Montcalm   County   Housing  Com- 
mission 
MS    Regional    Housing    Authority 

No   V 
MS    Regional    Housing    Authonty 

No   VI 
Nevada  Rural 

Augusta   

Baltimore   

Beverly           

Chelmsford 
Dedham 
Turner  Falls 

Methuen     ., 

Sandwich  

Springfield 
South  Yarmouth 
Howard  City 

Newton        

199  109 

Maryland       

338,467 

137  Bridge  Street  

10  Wilson  Street  

163  Dedham  Boulevard       

Massachusetts 

Massachusetts 

Massachusetts  

Massachusetts 

Massachusetts 
Massachusetts 

Massachusetts 

Massachusetts 

Michigan  

MlSSISSiODi    

431,702 
337,366 
425  318 

P  0   Box  30                           

103  421 

24  Mystic  Street  

20  Tom  s  Way     

25  Saab  Cl           

344,275 
113,818 
257  482 

Long  Pond  Plaza  

326  830 

PO   Box  249    

PO   Box  419       

115,570 
166  046 

P  0   Drawer  8746        

Jackson 

Carson  City 
Atlantic  City 
Hackensack 
Carteret      

Mississippi  

Nevada          

258  350 

2100  California  Street  

380  085 

Atlantic  City  Housing  Authonty 

P  0   Box  1258             

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

311.458 

Bergen  County  Housing  Authonty 
Carteret  Housing  Authonty 

21  Mam  Street            

467  786 

96  Roosevelt  Avenue  

25  West  End  Avenue  

P  0   Box  3000       

333  044 

Housing  Authonty  of  the  Borough 
of  Somerville 

Monmouth    County    Housing    Au- 
thority 

Newark  Housing  Authority        

NJDCA 

Somerville 

Freehold  

Newark    

Trenton     

62,462 
520  750 

57  Sussex  Avenue     

375  667 

P  0   Box  051      

377  135 

Paterson  Dept   of  Community  De- 
velopment 
City   of  Oswego  Community   De 

125  Ellison  Street 

20  Wesi  Oneida  St     3rd  Floor 

33—41  East  Main  Street       

Paterson  

Oswego    

Johnstown   

New  Jersey 

New  York       

392,618 
89  366 

velopment  Office 
Johnstown  Housing  Authority 

New  York     

80  638 

New  York  City  Housing  Authority 

250  Broadway                    

New  York  

Buffalo    

Newtonville 
Charlotte 

Winston-Salem  

Minot 

New  York    

501  038 

Town  of   Amherst   (Ene   Co   PHA 

1 1 95  Mam  Street  

New  York 

217  130 

Consort) 
Town  of  Colonie 

Memorial  Town  Hall      

New  York 
North  Carolina 
North  Carolina 
North  Dakota  

71  008 

Charlotte  Housing  Authority 

P  0   Box  36795                 

299  981 

Winslon-Salem  Housing  Authority 

901  Cleveland  Avenue        

262  397 

Minot  Housing  Authority  

310  Second  Street   SE  

1 74.394 
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Fiscal  Year  1999  Funding  Awards  for  Mainstream  Housing  Opportunities  for  Persons  With  Disabilities— 1 

Year— Continued 


Applicant  name 

Clermont  Housing  Authority  

Highland  Housing  Authority  

Lorain  Housing  Authority 

Middletown  Housing  Authority  

Delaware  County,  PA  Housing 
Authority. 

Monroe  County  Housing  Authority 

East  Providence  Rl  Housing  Au- 
thority. 

Johnston  Housing  Authority  

Pennington  County  Housing  Au- 
thority. 

Corsicana  Housing  Authority  

Deep  East  Texas  COG  

Houston  Housing  Authority  

David  County  Housing  Authority  .. 

Provo  City  Housing  Authority 

Vermont  State  Housing  Authority 

Waynesboro  Redevelopment  and 
Housing  Authority. 

City  of  Anacortes 


Address 


City 


State 


Zip 


Amount 


65  South  Mari<et  Street  .. 
121  E.  East  Street  House 

1600  Kansas  

128  City  Centre  Mall  

P.O.  Box  100  

1055  West  Main  Street  ... 
99  Goldsmith  Avenue  

8  Forand  Circle  

1805  West  Fulton  Street  . 

P.O.  Box  1090  

1 74  East  Lamar  Street  ... 

P.O.  80x2971   

P.O.  Box  328  

650  West  100  North  

One  Prospect  Street 

P.O.  Box  1138  

719  Q  Avenue 


Batavia 

Washington  Court 

Lorain  

Middletown  

Woodlyn 


Strousburg  

East  Providence 


Ohio  

Ohio  

Ohio  

Ohio  

Pennsylvania 

Pennsylvania 
Rhode  Island 


Johnston  ;  Rhode  Island 

Rapid  City  South  Dakota 

Corsicana  Texas 

Jasper Texas  

Houston  Texas  

Farmlngton  1  Utah  

Provo  I  Utah  

Montpelier j  Vennont  

Waynestxjro  '  Virginia 


Anacortes  Washington 


45103- 

43160- 

44052-3317 

45042 

19094-0100 

18360-1427 
02914-224 

02919- 
57702-^358 

75151- 
75951- 
77252- 
84025- 
84601- 
05602- 
22980- 

98221- 


288.679 
149.407 
247,464 
304,307 
320,983 

99.473 
117.158 

229.354 
227,234 

236.810 
217,678 
410.405 
316,236 
144,029 
215,062 
22  667 

86,813 


FISCAL  Year  1999  Funding  Awards  for  Mainstream  Housing  Opportunities  for  Persons  With  Disabilities— 5 
i  Year 


Applicant  name 

1 

Address 

City 

State 

Zip 

Amount 

Housing  Authority  of  Walker  Coun- 
ty. AL, 

Los  Angeles  City  Housing  Authority 

Conn.  Dept.  of  Social  Services  

Dover,  DE  Housing  Authority  

Boley     Centers     tor     Behavorial 
Health  Care,  Inc.. 

Miami-Dade  Housing  Agency 

Springfield  Housing  Auttiority  

Community  Support  Programs,  Inc 

Augusta  ME  Housing  Authority  

Brunswick  ME  Housing  Authority  ... 

The  ARC  of  Northem  Chesapeake 
Region. 

MD  Dept.  of  Housing  and  Commu- 
nity Development. 

The  Bridge  of  Central  Massachu- 
setts, Inc. 

Dept.  of  Hsg  and  Community  De- 
velopment (DHCD). 

Plymouth  HRA  

Community  Housing  Network 

Barrier  Free  Futures,  Inc  

Gloversville  Housing  Authority  

PO  Box  607  

Dora 

Los  Angeles  City  

Hartford 

Dover  

St.  Petersburg  

Miami  

Springfield 

Shreveport 

Augusta  

Brunswick  

Aberdeen  

Crownsville  

Northborough 

Boston  

Plymouth 

Kansas  City  

Alabama  

California  

35062- 

90057- 
06106- 
19901- 
33705- 

3312- 
60661- 

71101-365 
04330- 
04011- 
21001- 

21032- 

01532- 

02114- 

55447-148 

64106- 

87502- 

12078- 

12202- 

14701- 

14611- 

11752- 

43201-309 

44112-121 

43160- 

97459- 

97940- 

97204- 

19129- 

02888- 

02919- 
38557- 

S791.012 

2600  Wilshire  Blvd 

1,91,692 

25  Sigoumey  Street 

76  Stevenson  Drive  

Connecticut 

Delaware  

Florida 

Florida 

Illinois 

Louisiana  

Maine 

Maine 

Maryland  

Maryland 

Massachusetts 

Massachusetts 

Minnesota  

Missoun  

New  Mexico 

2.235,952 
644.964 

1236  Dr.  M.L.  King  St., 

North. 
1401  NW  7th  Street 

1.724.780 
2.620,976 

200  North  11th  Street 

610  Marshall  St.,  Suite  405 

16  Cony  Street  

12  Stone  Street  

1.736,924 
770.112 
899,240 
227,752 

PO  Box  610  

2,495.496 

100  Community  Place, 

Room  4222. 
10  Southwest  Cutoff  

1  Congress  Street  

3400  Plymouth  Boulevard  .. 
821  East  Admiral  

1  156.936 
722,052 

2.513,584 

311.956 
1.648,044 

P  O  Box  4495 

Santa  Fe 

438.461 

181  West  Street 

Gloversville  

Albany 

Jamestown  

Rochester  

Islip  Terrace 

Columbus  

Cleveland 

Washington  Court  .... 

North  Bend  

Roseburg  

Grants  Pass 

Philadelphia  

Wan^ick 

Johnston  

Crossville  

New  York 

413,032 

4  Lincoln  Square  

515  Washington  Street 

140  West  Avenue 

New  Yori< 

1,529.348 

Southern  Tier  Environment  for  Liv- 
ing (STEL). 

RrtnhAQfpr  HmiQinn  Aiithnritv 

New  York   

419.668 

New  York  

1 ,483,008 

Mprrv  Havpn 

859  Connetquot  Avenue 

960  E  Fifth  Avenue 

New  York 

3,427,000 

nolumhu<?  HoLisino  Authoritv 

Ohio 

Ohio  

Ohio  

Oregon 

Oregon 

Oregon 

Pennsylvania  

Rhode  Island     

1,211,180 

PVA  Circle  of  Homes      

17608  Euclid  Avenue  

121  E  East  Street   

1,307.276 

Fayette  Metropolitan  Auttiority  

Coos-Curry  Housing  Authority 

Housing     Authority     of     Douglas 

County. 
Josephine    Hsg.    and    Community 

Development  Council. 
Resource  tor  Human  Development, 

Inc. 
Kent  County  Mental  Health  Center, 

Inc.  301  8. 

Gateway  Healthcare,  Inc  

Crossville  Housing  Authority  

1,046,536 

1700  Monroe  Street 

367,968 

902  West  Stanton  Street  .... 
PO  Box  1940  

142.228 
1.405.132 

4333  Kelly  Drive  

300  Centerville  Road,  Suite 

1516  Atwood  Avenue  

P.O.  Box  425  

637.816 
1.745,008 

Rhode  Island    

1,668.340 

Tennessee  

110.368 
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Fiscal  Year  1999  Funding  Awards  for  Mainstream  Housing  Opportunities  for  Persons  With  Disabilities— 5 

Year — Continued 


Applicant  name 


Address 


City 


State 


Zip 


Dallas  Housing  Authonty 

Beaver  County  Housing  Authonty  .. 

Piedmont  Housing  Alliance    

Bellingham  Watcom  County  

Thurston  Countv 

3939  North  Hampton 

P  0   Box  1670  

Dallas  

...     Beaver      

Texas  

Utah    

Virginia 

Washington 

Washington 

75212- 

84713- 

22902- 

98227-970 

98501- 

53186- 

2,029,280 
229,644 

515  Park  Street     

...  1  Charlottesville  

1,632,908 

PO   Box  9701 

503  West  4th  Avenue 

120  Cornna  Blvd        

Bellingham     

1 .599,000 

Olympia  

...    Waukesha     

1,573,776 

Waukesha  County  

Wisconsin  

1 ,378,932 

Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency 


Applicant  name 

Jefferson  County  PHA  

Huntsvllle  PHA       

Leeds  PHA    

Florence  PHA  

Bessemer  PHA 

Ozark  PHA    

Walker  County  PHA  

Uniontown  PHA     

Birmingham  PHA   

Mobile  PHA  

Montgomery  Housing  Authonty 

Tallassee  PHA       

Jacksonville  PHA    

Decatur  PHA  

Tuscaloosa  PHA    

Prichard  PHA 

Alaska  Housing  Finance  Corp 
(AHFC) 

Mesa  Housing  Authonty  

Yuma  City  Housing  Authonty 

Mohave  County  Housing  Au- 
thonty 

Tucson  Housing  Authonty 

Scottsdale  Housing  Authority 

Mancopa  Housing  Authonty 

Chandler  Housing  Authority 

Phoenix  Housing  Authority 

Siloam  Spnngs  Housing  Author- 
ity 
Conway  Housing  Authonty 
West  Memphis  Housing  Author- 
ity 
Mississippi  CO  PFB 
Pulaski  Co  Housing  Authority 
Ft  Smith  Housing  Authonty 
UHDC— Pope  Co 
Northwest  Regional  Housing 

Authonty 
St  Francis  Co  Housing  Author- 
ity 
Jonestxjro  URHA 
No  Little  Rock  Housing  Author- 
ity 
Harrison  Housing  Authonty 
Lee  Co.  Housing  Authonty 
Pine  Bluff  Housing  Authonty 
Hope  Housing  Authority 
Little  Rock  Housing  Authonty 
White  River  Regional  Housing 

Authonty 
Wynne  Housing  Authonty 
Glendale  Housing  Authority 
Orange  County  Housing  Author- 
ity 
San  Buenaventura  Housing  Au- 
thonty 
San  Jose  Housing  Authority 
Shasta  Housing  Authonty    


Address 


City 


State 


ZIP 


3700  Industnal  Parkway 

PO   Box  486  

PO   Box  513         

303  North  Pine  Street   ... 
PO   Box  1390  

Box  566  

Box  607  

Box  633  

Box  55906  

Box  1345      

1020  Bell  Street     

904  Hickory  Street  

895  Gardner  Drive  

PO   Box  878  

P  O   Box  2281  

PO   Box  10307     

PO   Box  101020    


PO 
PO 
PO 
PO 
PO 


Birmingham 
Huntsville 

Leeds  

Florence  

Bessemer  ... 

Ozark    

Dora 

Uniontown  .. 
Birmingham 

Mobile   

Montgomery 

Tallassee    .  . 

Jacksonville 

Decatur 

Tuscaloosa 

Pnchard 

Anchorage 


415  N  Pasadena  Street 
1 350  W  Colorado  Street 
809  E   Beale  Street 


1501  N   Oracle  Road 
7522  E   First  Street 

2024  N   7th  Street  

PO   Box  4008       

251    W     Washington 

Floor 
P  O   Box  280  


Mesa  ... 
Yuma  .... 
Kingman 


St      4th 


Tucson     .. 
Scottsdale 
Phoenix  ... 
Chandler ... 
Phoenix  ... 


355  South  Michell 
2820  Harnson  St 


Siloam  Spnngs 

Conway 
West  Memphis 


808  W   Keiser  Osceola 

201  s  Broadway  Suite  430  Little  Rock 

2100  No  31st  Street     Fort  Smith 


PO 

PO 


box  846 
Box  2568 


PO  Box  310 


330  Union  Street 
PO  Box  516  


Russellville 
Harnson  


Forrest  City 


Jonesboro    

North  Little  Rock 


PO   Box  1715  

100  West  Mam  St  

PO  Box  8872       

720  Texas  St         

1000  Wolk  Street  I  Little  Rock 

PO  Box  650  :  Melbourne 


Harnson  .. 
Mananne 
Pine  Bluff 
Hope 


PO  Box  522 

141  North  Glendale  Avenue 

1770  N  Broadway  


PO  Box  1648 


505  West  Julian  Street 
1670  Market  St.  Suite  300 


Wynne  

Glendale  ... 
Santa  Ana 

Ventura 


San  Jose 
Redding  .. 


Alabama 
Alabama 
Alabama 
Alabama 
Alabama 
Alabama 
Alabama 
Alabama 
Alabama 
Alabama 
Alabama 
Alabama 
Alabama 
Alabama 
Alabama 
Alabama 
Alaska 

Arizona  . 
Arizona 
Arizona  .. 

Arizona   . 
Arizona 
Arizona  . 
Arizona    . 
Arizona  . 

Arkansas 

Arkansas 
Arkansas 

Arkansas 
Arkansas 
Arkansas 
Arkansas 
Art<ansas 

Arkansas 

Arkansas 
Arkansas 

Arkansas 
Arkansas 
Arkansas 
Arkansas 
Arkansas 
Art^ansas 

Arkansas 
California 
California 

Califomia 

California 
California 


35217- 
35804- 
35094- 
35630- 
35020- 
36361- 
35062- 
36786- 
35233- 
36633- 
36104- 
36078- 
36265- 
35601- 
35403- 
36610- 
99510-1020 

96201- 
85364- 
86402- 

85726- 
85251- 
85006- 
85244- 
85003- 

72761- 

72032- 
72301- 

72370- 
72201- 
72904- 
72811- 
72602- 

72335- 

72401- 
72115- 

72601- 
72360- 
71611- 
71801- 
72202- 
72556- 

72396- 
91206- 
92706- 

93002- 

95110- 
96001- 


Amount 


Amount 


$31,433 
28,718 
26,829 
39,537 
32,344 
33,328 
32,348 
23,943 
46,350 
35,655 
33,372 
17,913 
28,957 
29,994 
40,451 
36,364 
46,350 

44,640 
39,330 
31,883 

46,350 
46,350 
46,350 
39,281 
46,145 

30,563 

25,569 
29,047 

31,143 
25,604 
29,328 
31,897 
35,513 

22,229 

25,146 
34,694 

41.434 
20,744 
23,643 
24,238 
30,000 
46,303 

22,290 
46,350 
46,350 

46,350 

46,348 
38,611 


Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency— Continued 


Applicant  name 

Sonoma  Housing  Authority  

Lakewood  Housing  Authority  .... 

Santa  Clara  Housing  Authority 

Compton  Housing  Authority  

Sacramento  City  Redevelop- 
ment. 

Oxnard  Housing  Authority 

Redding  Housing  Authority  

Alameda  City  Housing  Authority 

HCD,  State  of  Califomia  

Oakland  Housing  Authority  

Solano  Housing  Authority  

Los  Angeles  City  Housing  Au- 
thority. 

Butte  Housing  Authority  

Riverside  County  Housing  Au- 
thority. 

Kem  County  Housing  Authority 

Garden  Grove  Housing  Author- 
ity. 

Santa  Barbara  City  Housing  Au- 
thority. 

San  Diego  Housing  Community 

Alameda  County  Housing  Au- 
thority. 

Long  Beach  Housing  Authority 

Fairfield  Housing  Authority 

Culver  City  Housing  Authority  ... 

Napa  Housing  Authority  

Los  Angeles  County  Housing 
Authority. 

Oceanside  Housing  Authority  ... 

Mann  Housing  Authority 

Santa  Paula  Housing  Authority 

Kings  Co.  Housing  Authority 

Carisbad  Housing  Authority  

Ventura  County  Housing  Au- 
thority. 

Contra  Costa  Housing  Authority 

Imperial  Valley  Housing  Author- 
ity. 

Berkeley  Housing  Authority 

Mardera  Housing  Authority  

Yuba  Housing  Authority  

Upland  Housing  Authority  

Merced  Housihg  Authority 

Roseville  Housing  Authority  

Vacaville  Housing  Authority  

San  Luis  Obispo 

Fresno  County  Housing  Author- 
ity 

Monterey  Housing  Authority 

San  Francisco  Housing  Author- 
ity. 

San  Bemardino  Housing  Au- 
thority. 

El  Dorado  Housing  Authority  .... 

Anaheim  Housing  Authority  

Nonwalk  Housing  Authority 

Benicia  Housing  Authority 

Denver  Housing  Authority  

Colorado  Div  of  Housing 

Piieblo  Housing  Authority  Ave- 
nue. 

Arvada  Housing  Authority  

Montrose  City  Housing  Author- 
ity. 

Aurora  Housing  Authority 

Lakewood  Housing  Authority  ... 

Colorado  Department  Human 
Services. 

Fort  Collins  Housing  Authority  ., 


Address 


City 


State 


1440  Guemeville  Road 

5050  N.  Clark  Ave  

505  West  Julian  Street  

600  North  Alameda  Suite  163  .. 
Sacramento  Hsg  &  Redevelop- 
ment. 

1470  Colonia  Road 

760  Parkview  Avenue 

701  Atlantic  Avenue  

P.O.  Box  952050  

1619  Hanison  Street  

601  West  Texas  Street 

P.O.  Box  17157  


580  Vallobrosa  Avenue 
5555  Ariington  Avenue 


525  Roberts  Lane  

1400  Stanford  Avenue 

808  Laguana  St  


1625  Newton  Avenue  , 
22941  Atherton  Street 


333  West  Ocean  Blvd  7th  Fl  ... 

100  Webster  

P.O.  Box  507  

P.O.  Box  660  

CDC.  County  of  Los  Angeles 


300  North  Coast  Highway 

P.O.  Box  4282  

P.O.  Box  404  

P.O.  Box  355  

2965  Roosevelt  St.  B  

99  South  Glenn  Drive  


Santa  Rosa 
Lakewood  ... 
San  Jose  .... 

Compton 

Sacramento 


Oxnard  

Redding  

Alameda  

Sacramento  , 

Oakland 

Fairfield  

Los  Angeles 


Chicago  . 
Riverside 


Califomia 
Califomia 
Califomia 
California 
California 

Califomia 
Califomia 
Califomia 
Califomia 
California 
Califomia 
Califomia 

Califomia 
Califomia 


Bakersfield  Califomia 

Garden  Grove  California 

Santa  Barbara  Califomia 


San  Diego 
Hayward  .. 


Califomia 
Califomia 


Long  Beach  Califomia 

Fairfield  ;  Califomia 


Culver  City  

Napa 

Monterey  Park 


California 
Califomia 
Califomia 


3133  Estudillo  Street 
1401  D  Street  


Oceanside  1  Califomia 

San  Rafael  Califomia 

Santa  Paula  Califomia 

Hanford  j  Califomia 

Carisbad  |  Califomia 

Camarillo  j  Califomia 

Martinez  I  California 

Brawley  !  Califomia 


1901  Farview  Street  Berkeley  ., 

205  G  Street  Madera  ,,,. 

938  14th  Street  Marysville 

1226  N  Campus  Avenue  Upland  

Merced  ... 

Roseville  . 

Vacaville  . 


405  U  Street 

405  No.  Coast  Highway 

40  Eldridge  Avenue  

P.O.  Box  638  j  San  Luis  Obispo 

PO  Box  11985  Fresno  


1053  North  D  Street 


123  Rico  Street Salinas  

440  Turi<  Street San  Francisco 


360  Fair  Lane  Placerville 

201  So.  Anaheim  Blvd Anaheim  .. 

12035  Firestone  Blvd  Norwalk  ... 

28  Riverhill  Drive  ,  Benicia    ... 

Box  40305-Mile  Hi  Stn  Denver 

1313  Sherman  St.,  Rm  518  Denver 

1414  North  Santa  Fe 

8001  Ralston  Road 

222  Hap  Court  


Califomia 
Califomia 
Califomia 
Califomia 
California 
California 
California 
Califomia 
Califomia 

Califomia 
Califomia 

Califomia 

California 
Califomia 
Califomia 
Califomia 
Colorado  . 
Colorado  . 
Pueblo  Colorado  , 


San  Bemardino 


10745  E.  Kentucky  Ave 
445  So.  Allison  Pkwy  .... 
4131  S.Julian  Way  


1715  W.  Mountain  Ave 


Arvada Colorado 

Olathe Colorado 

Aurora  \  Colorado 

Lakewood  j  Colorado 

Denver Colorado 

Fort  Collins '  Colorado 


ZIP 


95403- 
90712- 
95110- 
90221- 
95812- 

93030- 
96001- 
94501- 
94252- 
94612- 
94533- 
90057- 

95926- 
92504- 

93308- 
94842- 

93101- 

92113- 
94541- 

90802- 
94533- 
90232- 
94559- 
91755- 

92054- 
94913- 
93060- 
93232- 
92008- 
93010- 

94553- 
92227- 

94703- 
93637- 
95901- 
91786- 
95340- 
95678- 
95688- 
93406- 
93776- 

93907- 
94102- 

92410 

95667- 
92805- 
90650- 
94510- 
80204- 
80203- 
81003- 

80002- 
81425- 

80012- 
80002- 
80236- 

80521- 


Amount 


46,350 
46.350 
46.348 
42.600 
30,728 

46,350 
46,350 
23,175 
45,312 
46,350 
45,173 
46,350 

38,836 
46,350 

46.350 
46350 

46,350 

46,350 
43,512 

46,350 
46,350 
33,100 
46,350 
46,350 

46,350 
46.350 
46.350 
41.705 
46,350 
46,350 

46,350 
46,350 

46,350 
44,870 
43,819 
32,481 
44,480 
44,460 
46  350 
46.350 
44,500 

46.350 
46.350 

46,350 

46,350 
46.350 
46350 
46,350 
38,868 
46,350 

30  900 

35,404 

31  482 

35,597 
35  404 

45,577 

35,650 
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Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency — Continued 

Applicant  name 

Address 

City 

State 

ZIP 

Amount 

Grand  Junction  Housing  Author- 
ity 
Jefferson  City  Housing  Authority 
Englewood  Housing  Authonty 
Adams  County  Housing  Author- 
ity 
Boulder  City  Housing  Authority 
Garfield  City  Housing  Authonty 
Ansonia  Housing  Authonty 
Tornngton  Housing  Authont/ 
Milford  Housing  Authority 
Menden  Housing  Authonty 
Middletown  Housing  Authonty 
Delaware  State  Housing  Au- 
thority 
Dover  Housing  Authonty 
Distnct  of  Columbia  Housing 

Authority 
Orlando  Housing  Authority 
Boca  Raton  Housing  Authonty 
City  of  Lakeland  Housing  Au- 
thority 
Riviera  Beach  Housing  Author- 
ity 
Tallahassee  Housing  Authonty 
City  of  Sarasota  Housing  Au- 
thonty 
Pompano  Beach  Housing  Au- 
thority 
City  Of  Miami  Beach  Housing 

Authonty 
Walton  County  Housing  Author- 
ity 
Deland  Housmg  Authonty 
Hernando  County  Housing  Au- 
thority 
City  of  Pt   Myers— CRA 

Palm  Beach  County  Housing 
Authonty 

West  Palm  Beach  Housing  Au- 
thonty 

City  of  Pensacoia  Housing  Au- 
thority 

Broward  County  Housing  Au- 
thority 

Deerfield  Beacn  Housing  Au- 
thonty 

Brevard  County  Housing  Au- 
thonty 

Orange  County  Housing  Author- 
ity 

City  of  Ft   Lauderdale  Housing 
Authority 

Pasco  City  Housing  Authonty 

Delray  Beach  Housing  Authority 

Hollywood  Housing  Authority 

Collier  County  Housing  Author- 
ity 
Gainesville  Housing  Authority 

805  Mam  St  

6025  W    38th  Avenue  

3560  S   Sherman  St  

7190  Colorado  Blvd  

Grand  Junction 

Wheatndge  

Englewood 
Commerce  City 

Boulder  

Rifle      

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Connecticut  

81501- 

80033- 
80110- 
80022- 

80306- 

81425- 

06401 

06106- 

06460- 

06457- 

06457- 

19904- 

19904- 
20002- 

32801- 
33432- 
33802- 

33404- 

32312- 
34236- 

33061- 

33139- 

32432- 

32724- 
34601- 

33902- 

33407- 

33405- 

32521- 

33313- 

33441- 

32952- 

32801- 

33315- 

33525- 
33444- 
33024- 

33934^ 

32602- 
32720- 

34617- 
32405- 
32114- 

30031- 
30161- 
31521- 
30235- 

28,478 

35.404 
41.057 
41.324 

PC  Box  471                  

40,728 

2128  Railroad  Avenue     

41.291 

36  Mam  Street             

Ansonia     

44,785 

1 10  Prosoect  Street 

Tornngton      

Connecticut     

Connecticut  

Connecticut 

Connecticut  

31,613 

75  DeMaio  Drive 

Milford   

36.000 

22  Church  Street  

Menden  

Middleton     

46.332 

40  Broad  Street           

30,400 

820  Silver  Lake  Blvd    

Dover          

Delaware    

41,200 

76  Stevenson  Drive 

1 133  North  Capitol  Street  NE 

300  Reeves  Court 

Dover              

Delaware     

Distnct  of  Colum- 
bia 

Flonda  

Flonda  

Flonda  

Flonda  

Flonda    

31  931 

Washington  

Orlando       

46,350 
43  384 

201  West  Palmetto  Park  Road 
P  0  Box  1009 

2014  West  17th  Court  

Boca  Raton  

28,638 

Lakeland       

46,337 

Riviera  Beach  

Tallahassee  

Sarasota      

40,161 

2940  Grady  Road  

38,640 

'300  Sixth  Street  

Flonda    

29,446 

PC   Box  2006      

200  Alton  Road    

P  0   Box  1258      

Pompano  Beach 
Miami  Beach  , 
Detuniak  Springs 
Deland         

Flonda    

Flonda     

25,668 
45,000 

Flonda     

37,035 

300  Sunflower  Circle  

Flonda    

42,404 

20  N    Mam  Street           

Brooksville  

Fort  Meyers  

West  Palm  Beach 
West  Palm  Beach 

Pensacoia   

Lauderhill   

Florida       

37  209 

3326  Or    Martin  Luther  King  Jr 

Blvd 
3432  W  45th  Street      

Flonda    

Flonda    

Florida    

Florida      

46,350 
35.200 

3801  Georgia  Avenue   

32  370 

180  Governmental  Center 

1773  North  State  Road  7 

425  N  W    i5t  Terrace  

32  217 

Florida  

Flonda     

38  900 

Deerfield  Beach 
Mernti  Island 
Orlando          

43,032 

P  O   Box  338        

Flonda    

Florida    

Flonda    

Florida    

Flonda    

Flordia    

Flonda          

38  742 

525  E    South  Street    

437  SW  4th  Avenue      

42  765 

Ft  Lauderdale 
Dade  City      

45  396 

14517  7th  Street    

38  136 

770  SW  12th  Terrace 
7300  North  Davie  Road  Exten- 
sion 
1800  Farm  Worker  Way 

PO   Box  1468 

123  West  Indiana  Avenue 

P  0   Box  960         

Delray  Beach  

Hollywood  

Immokallee    

39,085 
14,183 

38  702 

Gainesville     .... 

Florida  

Florida    

Flonda  

Flonda       

37  178 

County  of  Volusia  Housing  Au- 

Deland            

31  618 

thority 
Cleanwater  Housing  Authonty 
Panama  City  Housing  Authonty 
Daylona  Beach  Housing  Au- 

Clearwater   

Panama  City  

Daytona  

Decatur 

Rome  

Brunswick  

Jonesboro  

34  862 

804  E  15th  Street  

26  265 

118  Cedar  Street  

PO   Box  1627      

Flonda     

35,780 

thority 
DeKalb  Co  Housing  Authonty 

Georgia   

Georgia  

Georgia   

Georgia   

45  007 

Rome  Housing  Authority 

PO   Box  1428      

31  000 

Brunswick  Housing  Authonty 

P  0   Box  1118      

30  142 

Jonesboro  Housing  Authority 

PO   Box  458  

32,550 
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Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency— Continued 


Applicant  name 

Address 

City 

State 

ZIP 

Amount 

Geo 
nit 
Alba 
Mac 
Atlar 
City 
Gua 
Kau£ 
State 
SW 
th( 
Idah 
Ada 

rgia  Department  of  Commu- 

y  Affairs. 

nv  Housino  Authority    

60  Executive  Pkwy  South,  NE 

P.O.  Box  485  

P  0  Box  4928 

Atlanta  

Albany  

Macon  

Atlanta  

Marietta  

Sinajana  

Lihue  

Honolulu  

Nanpa  

Boise  

Boise  

Georgia  

Georgia  

Georgia  

30326 

31702- 
31206- 
30365- 
30061- 
96926- 
96776- 
96776- 
83651- 

83707- 
83702- 
83702- 
62234- 
60560- 

60661- 

60604- 
61701- 
60123- 
61102- 
60085- 
62896- 

61605- 
62205- 

60085- 

60098- 

47803- 
46205- 

46516- 
46947- 
46970- 
47512- 
46204- 
47591- 
47302- 
47708- 
47402- 
47201- 
46803- 
47302- 

46953- 
46526- 
50703- 
50314- 

50501- 
52004- 

52240- 
51401- 

50801- 

50401- 
50701- 

51102- 
52162- 

52001- 

51301- 

37.356 
27  824 

3n  Housino  Authoritv 

32.227 

ita  Housing  Authority  

of  Marietta  Section  8  Dept. 
n  Housino  Authoritv 

739  West  Peachtree  Street  NE 
205  Lawrence  Street  

Georgia  

Georgia  

Guam  

Hawaii  

Hawaii  

34.765 
45  320 

117  Bien  Venida  Avenue 

4193  Hardy  Street  

34,192 

li  Housino  Authoritv 

46.343 

i  of  Hawaii  HCDC 

677  Queen  Street  

38.470 

daho  Coop.  Housing  Au- 

jrity. 

D  Housino 

1108  West  Finch  Drive  

PO  Box  7899  

Idaho  

Idaho  

Idaho  

Idaho  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois  

Illinois  

Indiana  

Indiana  

Indiana  

Indiana  

Indiana  

31  200 
46.350 

r\r\nr\tu  Hniicinn  Aiithnritu 

680  Cunningham  Place  

680  Cunningham  Place  

1609  Olive  Street 

500-A,  Countryside  

626  West  Jackson  

310  South  Michigan  Ave  

104  East  Wood  Street  

41.362 

Boise  City  Housing  Authority  .... 

Madison  County  HA  

Kendall  Housing  Authority  Cen- 
ter. 

Chicago  Housing  Authority  Bou- 
levard. 

Cook  County  Housing  Authority 

Bl00'"in'^"n  Hniisinn  Aiithorifv 

Boise  

42.516 

Collinsville  

Yori<ville 

Chicago  

Chicago  

Bloomington  

Elgin  

39,540 
9,266 

46,250 

46,000 
39  793 

Elgir 
Roc> 
Wau 
Fran 
th( 
Peor 
East 

Housino  Authoritv 

120  South  State  Street 

223  South  Winnebago  Street  ... 

215  South  Utica  Street  

Post  Office  Box  68  - 

100  South  Sheridan  Road  

700  North  20th  Street  

36,680 

cford  Housing  Authority  

kegan  Housing  Authority  ... 

kiln  County  Housing  Au- 

3rity. 

ia  Housino  Authoritv 

Rockford  

Waukegan  

West  F  Frankfon  . 

Peoria  

45,052 
43,672 
28.083 

31,749 

.<^t    1  niiJQ  Moiisinn  Aiithnr- 

East  St.  Louis 

Champaign  

36,848 

ity. 
Champaign  County  Housing 
Authority. 

McH'^r^'^  nniintv  Hnii.Qinn  An- 

205  West  Park  Avenue      

29.264 

Post  Off  ice  Box  1 1 09    

Woodstock  

Terre  Haute    

Indianapolis  

Elkart  

Logansport 

Peru 

Bicknell  

Indianapolis  

38,710 

th( 
Tern 
IN  F 

Elka 
Logs 
Penj 
Kno). 

jrity. 

s  Haute  Housing  Authority 

amily  &  Social  Service 

)FSSA). 

rt  Housino  Authoritv 

One  Dreiser  Square  

402  West  Washington  Street  ... 

1396  Benham  Avenue 

46,144 
46350 

33.-^75 

msport  Housing  Authority  ... 
Housino  Authoritv 

417  North  Street,  Suite  102  

701  East  Main  Street 

24.411 
27.675 

1  Pniintu  Hniicinn  Aiithnritv 

11  Powell  Street    

Indiana  

Indiana  

Indiana  

Indiana  

19,500 

Indianapolis  Housing  Authority 

Vincennes  Housing  Authority  .... 

Muncie  Housing  Authority  

Evansville  Housing  Authority  .... 

Bloomington  Housing  Authority 

Columbus  Housing  Authority  .... 

Fort  Wayne  Housing  Authority  .. 

Delaware  County  Housing  Au- 
thority. 

Mariion  Housing  Authority 

Goshen  Housing  Authority 

Waterioo  Housing  Authority  ...... 

Central  Iowa  Regional  Housing 
Authority. 

Fort  Dodge  Housing  Authority  .. 

Eastern  Iowa  Regional  Housing 
Authority. 

Iowa  City  Housing  Authority 

Region  XII  Regional  Housing 
Authority. 

Southem  Iowa  Regional  Hous- 
ing Authority. 

North  Iowa  Realonal         

5  Indiana  Square  

501  Hart  Street  

36.350 

Vincennes  

Muncie 

Evansville  

Bloominglon  

Columbus  

Fort  Wayne  

Muncie 

Marion  

Goshen  

Waterioo 

Des  Moines  

18.565 

409  East  First  Street 

23,989 

500  Court  Street  

Indiana  

Indiana  

Indiana  

Indiana  

36,050 

1007  North  Summit  Street 

799  McClure  Road    

32,342 
39,508 

Post  Office  Box  1 3489 

35,409 

2401  South  Haddix  Avenue  

601  South  Adams  Street    

Indiana  

Indiana  

Indiana  

Iowa 

Iowa 

Iowa 

Iowa 

Iowa 

Iowa 

Iowa 

Iowa 

Iowa 

Iowa 

Iowa 

Iowa 

Iowa 

32,500 
31,694 

302  South  Fifth  Street    

38,569 

620  Mult)errv  Street 

46.350 

1111  Ninth  Street 

46,350 

700  South  17th  Street  

Fort  Dodge  

46,350 

P.O.  Box  1140  

401  E.  Washington  Street  

108  West  16th  Street  

219  N  Pine 

Dubque  

Iowa 

Can-oil 

Creston 

Mason  City  

42.922 

43,596 
46,146 

32,797 

217  2nd  Street,  SW 

2530  University  Avenue  

46.350 

Iowa  Northland  Regional  Hous- 
ing Authority. 

Sioux  City  Housing  Authority  .... 

Upper  Exploreriand  Housing 
Authority. 

City  of  Dubuque  Housing  Au- 
thority. 

Northwest  Iowa  Regional  Hous- 
ing Authority. 

Waterioo  

Sioux  City  

38,246 

Box  447                    

46,350 

134  W  Greenest 

Postville  

Dubuque  

Spencer 

39,666 

1805  Central  Avenue 

P.O.  Box  446  

30,652 
35,503 

79890 
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Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency— Continued 


Applicant  name 


Address 


City 


State 


i- 


Ottumwa  Housing  Authority 
Mid-lowa  Regional  Housing  Au- 
thority 
Cedar  Rapids  Housing  Authority 

Lyon  CO/ECKAN    

Brown  CO/NEK-CAP 
Topeka  Housing  Authonty 
Ford  Co  Housing  Authority 
Lawrence  Housing  Authority 
Fort  Scott  Housing  Authonty 
Pike  County  Housing  Authority 
Somerset  Housing  Authority 
Boone  Co  Housing  Authorrty 
Cynthiana  Housing  Authonty 
Newport  Housing  Authonty 
Georgetown  Housing  Authority 
Paducah  Housing  Authority 

Bowling  Green  CDA  

Greenup  Co  

Kentucky  Housing  Authority  

Floyd  County  Housing  Authority 
Pineville  Housing  Authority 
Lexington  Housing  Authority 
Jefferson  Co  Housing  Authority 
Louisville  Housing  Authority 
Henderson  Housing  Authonty 
Cumberiand  Valley  Housing  Au- 
thonty 
Lafayette  Housing  Authority 
Jefferson  Pansh  Housing  Au- 
thonty 
Webster  Pansh  Housing  Au- 
thonty 
Lincoln  Pansh  Housing  Author- 
ity 
Lafourche  Parish  Housing  Au- 
thority 
Bienville  Pansh  Housing  Au- 
thonty 
Lake  Charles  Housing  Authority 
Winn  Pansh  Housing  Authonty 
DeSoto  Pansh 

Washington  Pansh  Housing  Au- 
thority 
Maine  State  Housing  Authonty 
Old  Town,  ME  Housing  Author- 
ity 
Portland  Housing  Authonty 
Canbou.  ME  Housing  Authonty 
Bangor,  ME  Housing  Authonty 
Westbrook,  ME  Housing  Au- 
thonty 
Augusta,  ME  Housing  Authonty 
Calvert  County  Housing  Autfxjr- 

ity 
Carrol  County  Bureau  of  Hous- 
ing Community  Dev 
City  of  Westminister  PuWic 

Housing  Agency 
State  of  Maryland  Housing 
Housing  Authonty  of  the  City  of 

Fredenck 
HA  of  the  City  of  Hagerstown 
Housing  Ofjportunrties  Commu- 
nity 
Hartford  County  Housing  Agen- 
cy 
HA  of  the  City  of  Havre  de 
Grace. 


102  West  Finley  Avenue 
1814  Central  Avenue  


Ottumwa     . 
Fort  Dodge 


Rapids    Housing    Serv-     Cedar  Rapids 


Cedar 
ices 

PC   Box  100      .... 

Route  4   Box  187       

2101  SE  California      

240  San  Jose  Dnve     

1600  Haskell  Avenue  

315  Scott  Avenue  

PO  Box  1468  

Box  449  

Box  536  

Box  351   

Box  459        

139  Scroggin  Parfc 

PO  Box  2267     

P  O   Box  430 

1214  Riverside  Boulevard 

1231  Louisville  Road      

36  Blaine  Hall  Street,  Apt  37 

PO   Box  460 

300  West  New  Circle  Road   . 

801  Vine  Street    

420  S   8th  Street 

1 1 1  South  Adams  Street 

P  O   Box  806  


PO 
PO 
PO 
PO 


Ottawa    

Hiawatha  

Topeka  

Dodge  City  

Lawrence  

Fort  Scott   _ 

Pikeville  

Somerset    

Buriinglon  

Cynthiana  

Newpxjrt    

Georgetown  .... 

Paducah  

Bowling  Green 

Wurtland   

Frankfort    

Prestonburg  .... 

Pineville  

Lexington  

Louisville    

Louisville   

Henderson 

Barbourville  .... 


100  CO  Circle    Lafayette 

1718  Betty  Street '  Marrero  .. 


P.O   Box  389  Minden 


109  E  Mississippi 
P  O  Drawer  5548 
109  E    Mississippi 


Ruston  

ThilxxJaux 
Ruston  


PO  Box  1206     

PO  Box  951    

533  Jordan  St 

26074  Hwy  21    Box  12 


353  Water  Street 
165  South  Main  Street 


Lake  Charies 

Winnfield    

Shreveport   ... 
Angie  


14  Baxter  Boulevard   . 
25  High  Street 
161  Davis  Road 
30  Liza  Harmon  Drive 


Augusta    . 
Old  Town  .. 

Portland  .... 

Canbou  

Bangor  

Westbrook 


16  Convy  Street 
P  O  Box  2509 


10  Distillary  Dnve  , 

56  West  Mam  Street 

100  Community  Place 
209  Madison  Street 


Augusta  

Pnnce  Frederick 


Westminister 
Westminister 


Crownsville 
Frederick    .. 


35  W   Baltimore  Street 
1 0400  Detnck  Avenue  . 

15  South  Mam  Street    . 

101  Stansbury  Court    .. 


Hagerstown 
Kensington  . 


Bel  Air  

Havre  De  Grace 


Iowa 

Iowa 

Iowa 

Kansas 

Kansas  .. 

Kansas  .. 

Kansas  .. 

Kansas  .. 

Kansas    . 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Louisiana 
Louisiana 

Louisiana 

Louisiana 

Louisiana 

Louisiana 

Louisiana 
Louisiana 
Louisiana 
Louisiana 

Maine  .  .. 
Maine  .... 

Maine  .... 

Maine  .... 

Maine  .... 

Maine  .... 

Maine  .... 
Maryland 

Maryland 

Maryland 

Maryland 
Maryland 

Maryland 
Maryland 

Maryland 

Maryland 


ZIP 


52501- 
50501- 

52401- 

66067- 
66434- 
66607- 
67801- 
66044- 
66701- 
41501- 
42502- 
41005- 
41031- 
41072- 
40324- 
42002- 
42102- 
41144- 
40601- 
41653- 
40977- 
40203- 
40324- 
40203- 
42420- 
40906- 

70501- 
70072- 

71055- 

71270- 

70302- 

71270- 

70602- 
71483- 
71101- 
70426- 

04330- 
04468- 

04101- 
04736- 
04101- 
04092- 

04330- 
20678- 

21157- 

21157- 

21032- 
21701- 

21701- 
20895- 

21014- 

21708- 


Amount 


34,836 
32.600 

46,350 

29.020 
31,534 
32,534 
30,159 
30,205 
12,238 
45,061 
32,454 
34,057 
43,464 
28,737 
11,940 
32,61 1 
38,825 
43,706 
36,874 
32,320 
14,832 
41,135 
39,666 
46,344 
30,797 
46,350 

30,480 
46,020 

22,423 

14,528 

30,000 

14,528 

14,397 
21,730 
14,528 
17,706 

46,350 
36,855 

46,350 
36,139 
35,996 
46,350 

24,509 
37,277 

33,326 

34,908 

25,000 
40,295 

46.350 
46,350 

42,741 

27,126 


Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency— Continued 


Applicant  name 


St.  Mary's  County  Housing  Au- 
thority. 
Cecil  County  Housing  Agency  .. 
Prince  George's  County  Hous- 
ing Authority. 

Rockville  Housing  Authority  

MA  Dept.  of  Housing  Commu- 
nity Developmerit. 
Greenfield  Housing  Authority  .... 
Brookline  MA  Housing  Authority 
Saugus,  MA  Housing  Authority 
Woburn,  MA  Housing  Authority 
Everett,  MA  Housing  Authority  .. 
Leomlnister,  MA  Housing  Au- 
thority. 
Andover,  MA  Housing  Authority 
North  Andover,  MA  Housing 

Authority. 
Lowell,  MA  Housing  Authority  ... 
Shrewsbury,  MA  Housing  Au- 
thority. 
Milford,  MA  Housing  Authority  .. 
Gardner.  MA  Housing  Authority 
Gloucester,  MA  Housing  Au- 
thority. 
North  Attleborough,  MA  Hous- 
ing Authority. 
Attleborough,  MA  Housing  Au- 
thority. 
Nonvood,  MA  Housing  Authority 
Holbrook,  MA  Housing  Authority 
Dedham,  MA  Housing  Authority 
Amherst,  MA  Housing  Authority 
Dennis,  MA  Housing  Authority  .. 

Avon,  MA  Housing  Authority 

Mansfield.  MA  Housing  Author- 
ity. 
Reading,  MA  Housing  Authority 
Brockton,  MA  Housing  Authority 
Ariington,  MA  Housing  Authority 
Medford,  MA  Housing  Authority 
Peabody,  MA  Housing  Authority 
Plymouth,  MA  Housing  Author- 
ity. 
Framingham,  MA  Housing  Au- 
thority. 
Melrose,  MA  Housing  Authority 
Acton,  MA  Housing  Authority  .... 
Hanson,  MA  Housing  Authority 
Methuen,  MA  Housing  Authority 
Quincy,  MA  Housing  Authority  .. 

Lynn  MA  Housing  Authority  

Braintree,  MA  Housing  Authority 
Wakefield,  MA  Housing  Author- 
ity. 
Danvers,  MS  Housing  Authority 
Holyoke,  MA  Housing  Authority 

Salem  Housing  Authority  

Chelmsford,  MA  Housing  Au- 
thority. 
Somerville,  MS  Housing  Author- 
ity. 
Worcester,  MA  Housing  Author- 
ity. 

Traverse  City  H.C  

Wayne  CPD  

Kent  Co.  H.C 

Dearborn  Hts.  Housing  Author- 
ity. 

Plymouth  H.C  

Detroit  H.C  

Saginaw  H.C  


Address 


City 


State 


PO  Box  653 


Leonardtown  '  Maryland 


129  East  Main  Street Elkton 

9400  Peppercom  Place,  Suite  Largo 

200. 

14  Moore  Drive  Rockville 


One  Congress  Street  . 

One  Elm  Terrace  

90  Longwood  Avenue 

19  Talbot  Street 

59  Campbell  Street  .... 

90  Chelsea  Street 

100  Main  Street  


100  Morton  Street 

One  Morkeski  Meadows 


Boston 


Greenfield  . 
Brookline  .. 

Saugus  

Woburn 

Everett 

Leominster 


Andover 

North  Andover 


350  Moody  Street  Lowell 

36   North   Quinsigamond   Ave-  Shrewsbury 
nue. 

45  Birmingham  Court  Milford 

1 1 6  Church  Street  Gardner 

99  Prospect  Street Gloucester 


20  South  Washington  Street 


Maryland 
Maryland 


Maryland  

Massachusetts 

Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 

Massachusetts 
Massachusetts 

Massachusetts 
Massachusetts 

Massachusetts 
Massachusetts 
Massachusetts 


North  Attleborough     Massachusetts 


37  Carton  Street  Attleborough  Massachusetts 


40  William  Shyne  Circle 

One  Holbrook  Court  

163  Dedham  Boulevard 

33  Kellogg  Avenue  

167  Center  Street  

1  Fellowship  Circle  

22  Bicentennial  Court  .... 


Nonwood  

Holbrook  

Dedham  

Amherst 

South  Dennis 

Avon  

Mansfield  


22  Frank  D.  Tanner  Drive  Reading 

45  Goddard  Road Brockton 

4  Winslow  Street  Ariington 

121  Riverside  Avenue  Medord  .. 


75  North  Central  Street  #2 
69  Allerton  Street 


Peabody 
Plymouth 


Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 

Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 


1  John  J.  Brady  Drive Framingham  Massachusetts 


910  Main  Street  

68  Windsor  Avenue  

Meetinghouse  Lane  

24  Mystic  Street 

80  Clay  Street 

174  South  Common  Street 

25  Roosevelt  Street 

26  Crescent  Street  


14  Stone  Street  .. 
475  Maple  Street 
27  Charter  Street 
10  Wilson  Street  . 


30  Memorial  Road 
40  Belmont  Street  . 


10200  Carter  Centre 

600  Randolph  

741  Beltline  Avenue  

26155  Richardson  Street 


Melrose    . 

Acton  

Hanson  ... 
Methuen  . 
Qunicy  .... 

Lynn  

Braintree  . 
Wakefield 


Danvers  

Holyoke  

Salem  

Chelmsford 

Somerville  . 

Worcester  .. 


Traverse  

Detroit  

Grand  Rapids  

Dearborn  Heights 


Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 

Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 

Massachusetts 

Massachusetts 


Michigan 
Michigan 
Michigan 
Michigan 


1160  Sheridan  Plymouth 

1301  East  Jefferson  Avenue  ....    Detroit 

2811  Davenport  Saginaw 


Michigan 
Michigan 
Michigan 


ZIP 


2065O- 

21921- 
20774- 

20850- 
02114- 

01301- 
00216- 
01906- 
01801- 
02149- 
01453- 

01810- 
01845- 

01853- 
01545- 

01757- 
01440- 
01913- 

02760- 

02703- 

02062- 
02343- 
02026- 
01002- 
02660- 
02322- 
02048- 

01867- 
02403- 
02174- 
02155- 
01960- 
01720- 

01701- 

03276- 
01720- 
02341- 
01844- 
02710- 
01905- 
02184- 
01880- 

01923- 
01040- 
01 970- 
01824- 

02145- 

01605- 

49684- 
48226- 
49505- 
48127- 

48107- 
48207- 
48602- 


Amount 


46.350 

42.662 

46.350 

46.350 
46,350 

40,500 
42  222 
34,598 
46.350 
46.350 
41.638 

46.350 
25.441 

46,350 
24,772 

13.637 
42,890 
35.266 

29.926 

25,116 

40.757 
29.362 
41.960 
25.126 
34.306 
25,441 
24.846 

27,291 

45.114 
28.954 
39.130 
35,762 
33.993 

46.350 

27.069 

32.241 
24,395 
19,500 
46.350 
45.895 
13.926 
24.888 

23.013 
42,000 
45,076 
24,804 

43,260 

36.834 

28.392 
33.300 
42.189 
31,320 

41,894 
46.350 
25,500 
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Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency— Continued 


Applicant  name 

Grand  Rapids  H  C      

Jackson  H  C  

Westland  H  C  

NW  Minnesota  Multi-Co  HRA 
St   Louis  Park  Housing  Author- 
ity 

Washington  County  HRA  

South  St   Paul  HRA     

Brainerd  HRA 

South  Eastern  Minnesota  Mult 
Scott  County  HRA 
Dakota  County  Housing  Author- 
ity 
Metropolitan  Council  HRA 

Plymouth  HRA      

Winona  HRA  : 

Duluth  HRA  

South  Central  Minnesota  Mulli- 

Co 
MS  Regional  HA  No  IV 
TN  Valley  Regional  Housing 

Authority 
North  Delta  Regional  Housing 
Authority 

MS  Regional  HA  No  VII  

MS  Regional  HA  No  V  

MS  Regional  HA  No  VIII 
St   Clair  Housing  Authority 
HA  of  the  City  ot  St   Charles 

St   Francois  County  PHA  

Ripley  County  PHA      

HA  of  the  City  of  St   Louis 
Liberty  Housing  Authority 
Franklin  County  PHA 
St   Louis  County  Housing  Au- 
thority 
Spnngfield  Housing  Authority 
Lincoln  County  PHA 
Kansas  City  Housing  Authonty 
Phelps  County  PHA 
Billings  Housing  Authority 
Missoula  Housing  Authonty 
Helena  Housing  Authority 
Kearney  Housing  Authonty 
Bellevue  Housing  Authonty 
Douglas  County  Housing  Au- 
thority 
Central  Nebraska  Joint  Housing 
Blair  Housing  Authority 
Goldenrod  Joint  Housing  Au- 
thority 
Norfolk  Housing  Authority 
North  Las  Vegas  Housing  Au- 
thority 
Clark  Co   Housing  Authority 
Las  Vegas  Housing  Authonty 
Keene   NH  Housing  Authority 
Manchester  Housing  Redevel- 
opment Authority 
Dover  NH  Housing  Authority 
Nashua   NH  Housing  Authonty 
Perth  Amboy 

Vineland  Housing  Authonty 
Lakewood  Housing  Authonty    ... 

NJDCA  (Monmouth  co)  

Dover  Housing  Authonty 
Plainfield  Housing  Authonty 
Passaic  Co  Housing  Authonty 
Lakewood  RAP 

Burlington  Co   Housing  Author- 
ity 


Address 


City 


State 


1420  Fuller  Avenue  SE 
301  Steward  Avenue    ,. 
32175  Dorsey  Road    .... 
PO   Box  128 
5005  Minnetonka  Blvd- , 


321  Broadway  Avenue 
125  South  Third  Avenue 
410  East  River  Road 
134  East  Second  Street 
323  South  Naumkeag  Street 
2496  145th  Street  West 


Grand  Rapids 

Jackson      

Westland    

Mentor    

St  Louis  Park 

St  Paul  Park 
South  St  Paul 

Brainerd     

Wabasha  

Shakopoee  

Rosemount  


230  East  5th  Street      St   Paul 

3400  Plymouth  Boulevard  Plymouth 

1756  Kraemer  Dnve     Winona... 

222  East  2nd  Street    |  Duluth  

410  Jackson  Street  Suite  1000  Mankato 

PO   Box  1051   Columbus 

PO   Box  1329    Connth 


PO   Box  1153     Clarksdale 

PO   Box  886        McComb 

PO   Box  419       Newton 

PO   Box  2347     Gulfport       . 

106  W   4th  Street  Appleton 

1041  Olive  Street         St  Charles 

403  Glendale  Street  Park  Hills     . 

3019  Fair  St  Poplar  Bluff 

4100  Lindell  Blvd  St.  Louis  .... 

PO  Box  159      j  Liberty  

4640  Yaeger  Road     Hillsboro 

8865  Natural  Bridge St   Louis 


421  W   Madison  St    Spnngfield   

16  North  Court     Bowling  Green 

712  Broadway      Kansas  City  .... 

#4  Industrial  Dnve  St  James    

2415  First  Ave   N  Billings        

1319  E   Broadway  Missoula     

812  Abbey  St       Helena  

2715  Avenue  I      Kearney  

8214  Armstrong  Circle  Omaha  

5404  North  107th  Plaza   Omaha    


P  O   Box  509  Loup  City 

758  South  16th  Street  Blair 

PO   Box  280        Windsor 


1 1 1  S  First  Street  Norfolk 

1632  Yale  Street   North  Las  Vegas 


5390  E  Flamingo  Road  Las  Vegas 

PO  Box  1897    Las  Vegas 

105  Castle  Street         Keene 

198  Hanover  Street       Manchester 


62  Whittier  Street  

101  Ma)or  Dnve 

881  Amboy  Ave    P  O   Box  390 

191  Chestnut  Avenue 

31  7  Sampson  Avenue 

101  S   Broad  Street  CN800 

215  East  Blackwell  Street 

510  East  Front  Street 

317  Pennsylvania  Avenue 

231  Third  Street  

795  Woodlane  Road    


Dover  

Nashua     

Perth  Amboy 

Vineland 

Lakewood     ... 

Trenton 

Dover 

Plainfield 

Paterson  

Lakewood    ... 
Mt   Holly     


Michigan  

Michigan  

Michigan  

Minnesota  , 

Minnesota  

Minnesota 

Minnesota 

Minnesota 

Minnesota 

Minnesota  

Minnesota  , 

Minnesota  

Minnesota 

Minnesota , 

Minnesota 

Minnesota 

Mississippi  

Mississippi  

Mississippi  

Mississippi  

Mississippi  

Mississippi  

Missouh    

Missoun  

Missoun  

Missouri  

Missouri  

Missoun  

Missouri  

Missouri  

Missoun  

Missoun  

Missoun  

Missoun  

Montana  

Montana  

Montana  

Nebraska  

Nebraska  

Nebraska  

Nebraska  

Nebraska  

Nebraska 

Nebraska  

Nevada    

Nevada  

Nevada  

New  Hampshire 
New  Hampshire 

New  Hampshire 
New  Hampshire 

New  Jersey    

New  Jersey  

New  Jersey  

New  Jersey  

New  Jersey    

New  Jersey  

New  Jersey    

New  Jersey    

New  Jersey    


ZIP 


49507- 
49201- 
48185- 
56736- 
55416- 

55071- 
55075- 
56401- 
55981- 
55379- 
55068- 

55105- 
55441- 
55987- 
55816- 
56001- 

39703- 
38834- 

38614- 

39648- 
39345- 
39503- 
64724- 
63301- 
63601- 
63901- 
63108- 
64068- 
63050- 
63121- 

65806- 

63334- 
64105- 
65559- 
59101- 
59802- 
59601- 
68847- 
68147- 
68134- 

68853- 
68008- 
68791- 

68701- 
89030- 

89122-5338 
89125-1897 
03431- 
03104- 

03820- 

03060- 

08862- 

08360-5499 

08701-3565 

08625-0800 

07801-4142 

07060- 

07503- 

08701- 

00860-6000 


Amount 


46.350 
24,274 
30.596 
32,782 
21,444 

24,044 
42,800 
41,752 
45.411 
15,943 
40,998 

46,350 
14,557 
12,180 
46,350 
31,027 

26.800 
24,182 

29.250 

24,649 
28,083 
38,162 
29,367 
30,789 
25,113 
25,913 
40.150 
33,089 
30,051 
30,080 

24,293 
25,539 
36,232 
23,558 
38,649 
30,622 
45,998 
28,971 
27,335 
32,540 

25,421 
15,289 
28,326 

32.782 
46.350 

45,995 
46,350 
36,355 
46.138 

12,497 
34.544 
46,350 
42,230 
46.350 
45,394 
45,404 
42,967 
36,553 
46,350 
30,844 


Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency— Continued 


Applicant  name 

W.  East  Orange  Housing  Au- 
thority. 

Monmouth  Co.  Housing  Author- 
ity. 

Asbury  Park  Housing  Authority 

Paterson  Housing  Authority  

Boonton  Housing  Authority  

Montclair  Housing  Authority  

Woodbridge  Housing  Authority 
Weehawken  Housing  Authority 
Millville  Housing  Authority  

Warren  Co.  Housing  Authority  .. 

Fort  Lee  Housing  Authority  

Long  Branch  Housing  Authority 

Union  City  Housing  Authority  .... 

Hunterdon  Co.  Housing  Author- 
ity. 

Morris  County  Housing  Author- 
ity. 

Atlantic  City  Housing  Authority 

Neptune  Housing  Authority  

Brick  Housing  Authority 

Truth  or  Consequences  Hous- 
ing Authority. 

Alamogrodo  Housing  Authority 

Taos  Co.  Housing  Authority 

Dona  Ana  Co.  Housing  Author- 
ity. 

Clovis  Housing  Authority 

Santa  Fe  Co.  Housing  Authority 

Santa  Fe  Civic  Housing  Author- 
ity. 

Bernalillo  Co.  Housing  Authority 

Region  IV  Housing  Authority 

Socoro  Co.  Housing  Authority  .. 

Amherst  Town  Housing  Author- 
ity. 

Colonie  Town  Housing  Authority 

Guilderiand  Town  Housing  Au- 
thority. 

NY  State  Division  ot  Housing  ... 

Cohoes  Housing  Authority  

North  Tonawanda  City  Housing 
Authority. 

Babylon  Housing  Assist.  Agen- 
cy. 

Rochester  Housing  Authority  .... 

NYSHFA-DHCR   

Yortdown  Housing  Authority 

North  Fori<  Housing  

Monticello  Housing  Authority  .... 

New  Rochelle  Municipal  HA  

Gloversville  Housing  Authority  .. 

City  of  White  Plains  Housing 
Authority. 

Poughkeepsie  City  Housing  Au- 
thority. 

Amsterdam  Housing  Authority  .. 

Fulton  City  Housing  Authority  ... 

Buffak)  City  Housing  Authority  .. 

Town  of  Smithtown  Housing 
Authority. 

Union  Town  Housing  Authority 

Schenectady  Housing  Authority 

Poughkeepsie  Housing  Author- 
ity. 

Plattsburgh  Housing  Authority  .. 

Alt)any  Housing  Authority 

Kiryas  Joel  Housing  Auttiority  ... 

Mountain  Projects,  Inc 


Address 


— 


City 


Stale 


160  Halsted  Street 
P.O.  Box  3000  


100GV2  Third  Avenue  

60  Van  Housten  Street  PO  Box 

H. 

125  Chestnut  Street  

205  Claremont  Avenue 

10  Bunns  Lane  

525  Gregory  Avenue  

P.O.    Box    803    122    E    Main 

Street. 

415B  Front  Street  

1403  Teresa  Drive 

P.O.  Box  336-Garfield  Court    ... 

3911  Kennedy  Blvd  

71    Main    Street-Administration 

BIdg. 
99  Ketch  Road 


227  No.  Vennont  Avenue  .... 

Box  726  

165  Chambers  Bridge  Road 
108  South  Cedar  Street  


East  Orange 
Freehold  


Asbury  Pari< 
Paterson  


Boonton  

Montclair 

Woodbndge 
Weehawken 
Millville 


Belvidere  .... 

Fort  Lee  

Long  Beach 
Union  City  .. 
Flemington  . 

Morristown  .. 


P.O.  Box  5336 
Box  4239  


2407  W.  Picacho,  Suite  A-2 


P.O.  Box  1240  

52  Camino  De  Jacobo 
P.O.  Box  4039  


620  Lomas  Blvd  NW  ... 
418  Main  Street/EPCG 

POBoxOO  

1195  Main  Street  


242  Union  Street 
242  Union  Street 

25  Beaver  Street 
100  Manor  Sites  . 
1195  Main  Street 


281  Phelps  Land  Room  #9 

140  West  Avenue  

25  Beaver  Street  

363  Undertiill  Ave  

110  South  Street  

76  Evergreen  Drive  

50  Sickles  Avenue 

181  West  Street 

255  Main  Street  


Atlantic  City  .. 

Neptune 

Brick  

Truth  or  Con- 
sequences. 
Alamogordo  .. 
Taos  


Las  Curces 

Clovis  

Santa  Fe  ... 
Santa  Fe  ... 


Albuquerque 

Clovis  

Socorro 

Buffalo  


New  Jersey  . 

New  Jersey  . 

New  Jersey 
New  Jersey 

New  Jersey 
New  Jersey 
New  Jersey 
1  New  Jersey 
New  Jersey 

New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 

New  Jersey 

New  Jersey 
New  Jersey 
New  Jersey 
New  Mexico 


New  Mexico 
New  Mexico 
New  Mexico 

New  Mexico 
New  Mexico 
New  Mexico 

New  Mexico 
New  Mexico 
New  Mexico 
New  Yori<  ... 


Schenectady 
Schenectady 


New  Yori< 
Cohoes  . 
Buffalo  .... 


P.O.  Box  300 


52  Division  Street  .... 
125  West  Broadway 
470  Franklin  Street  .. 


Amsterdam 

Fulton  

Buffalo  

P.O.  Box  575  !  Smithtown  . 


N.  Babylon 


Rochester 

New  York  

Yorktown  Heights 

Greenport  

Monticello  

New  Rochelle  

Gloversville 

White  Plains  


New  York 
New  York 

New  York 
New  York 
New  York 

New  York 

New  York 
New  York 
New  York 
New  York 
New  York 
New  Yori( 
New  Yort< 
New  York 


Poughkeepsie  New  Yori< 


3111  East  Main  Street >  Endwell 

375  Broadway |  Schenectady 

21  Chartes  Street  j  Poughkeepsie 


39  Oak  Street  

4  Lincoln  Square  

51  Forest  Road  Suite  360 
2251  Old  Balsam  Road  .... 


Plattsburgh  . 

Albany  

Monroe  

Waynesville 


New  Yort< 
New  Yori< 
New  York 
New  York 

New  York 
New  York 
New  York 


New  York  

New  York  

New  York  

North  Carolina 


ZIP 


Amount 


07018-4228 

07728- 

08662- 
07509- 

07005-3761 

07042- 

07095- 

07098-5713 

08332-0803 

07823-1512 

07024-2102 

07740- 

07087- 

08822-1200 

07960- 

08404- 
07753- 
08723- 
87571- 

88311-5336 

87571- 

88005- 

88102- 
87502- 
87502- 

87102- 
88101- 
87801- 
14029-2102 

12305- 
12305- 

10004- 

12047-2603 

14209- 

11703-^006 

14611-2744 
10004- 
10598- 
1202-0300 
12701-1630 
10801-4029 
12078-1911 
10601-2475 

12602-0300 

12010-4002 
13069- 
14202- 
11944- 

13760- 

12305-2595 

12601-0632 

12901-2830 
12010-4002 
10950- 
28786- 


46.350 

46.350 

44,000 
45.887 

45.895 
46.331 
42.846 
45.805 
29,804 

46.350 
45.457 
42.500 
46.150 
46.331 

46,350 

36,050 
37,153 
46,100 
46.350 

46.350 
35.252 
36,002 

30.487 
38,792 
39,140 

40.825 
32.782 
19.140 
40.734 

44.453 
43,990 

23,175 
37,371 
20.367 

45,928 

36.566 
23,175 
.-  350 
.-,500 
46.331- 
46.350 
41.581 
18.000 

36,549 

43,043 
28.731 
39.000 
44.594 

26.068 

31,615 
44.440 

31 .543 
42.948 
46,350 
29.049 
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Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency — Continued 


Applicant  name 


Address 


City 


State 


Greensboro  Housing  Authonty 
Wake  County  Housing  Authority 
East  Spencer  Housing  Authonty 
Asheville  Housing  Authonty 
Northwestern  Region  Housing 

Authonty 
Gastonia  Housing  Autfionty 
Raleigh  Housing  Authonty 
Rowan  County  Housing  Author- 
ity 
Asheboro  Housing  Authonty 
Economic  Improvement  Council 
Western  Carolina  C  A  A 
Concord  Department  of  Hous- 
ing 
Statesville  Housing  Authonty 
Macon  Prog  for  Progress 
WInston-Salem  Housing  Author- 
ity 
Chatham  County  Housing  Au- 
thonty 
Rocky  Mount  Housing  Authonty 
Mid-East  Regional  Housing  Au- 
thonty 
Isothemal  Planning  &  Develop- 
ment 
Minot  Housing  Authonty 
Sandhills  Community  Action 
Sanford  Housing  Authority 
Graham  Housing  Authonty 
High  Point  Housing  Authonty 
Brunswick  County  Housing  Au- 
thonty 
Launnburg  Housing  Authonty 
Thomasville  Housing  Authonty 
Twin  Rivers  Opportunity 
Lexington  Housing  Authonty 
Durham  Housing  Authonty 
Wilmington  Housing  Authority 
Grand  Forks  Housing  Authonty 
Tuscarawas  Housing  Authonty 
Chillicottie  House  Authonty 
Pickaway  Housing  Authonty 
Lorain  Housing  Authority 
Middletown  Housing  Authonty 
Cincinnati  Housing  Authonty 
Youngstown  Housing  Authonty 
Cuyahoga  Housing  Authonty 
Hancock  Housing  Authority 
Wayne  Housing  Authonty 
Fayette  Housing  Authonty 
Akron  Housing  Authonty 
Logan  Housing  Authonty 
Adams  Housing  Authonty 
Lucas  Housing  Authority 
Cambndge  Housing  Authonty 
Allen  Housing  Authority 
Clermont  Housing  Authonty 

Vinton  Housing  Authority 
Columbus  Housing  Authority 
Warren  Housing  Authonty 
Hamilton  Housing  Authonty 
Morrow  Housing  Authonty 
Manetta-Housing  Authonty 
Bowling  Green  Housing  AuttKir- 

,ty 
Medina  Housing  Authonty 
Jefferson  Housing  Authonty 
Zanesville  Housing  Authority 
Morgan  Housing  Authonty 


PO  80x21287  Greensboro  .. 

PO  Box  399      Zebulon 

PO  Box  367      East  Spencer 

PO  Box  1898    Asheville  

PO  Box  2510    Boon  


PO  Box  2398    Gastonia 

P  O  Box  28007  Raleigh 

310  Long  Meadow  Dnve  Salisbury 


PO  Box  609      '  Asheboro  

PO  Box  549      Edenton    

PO  Box  685    Hendersonville 

P  O  Box  308     Concord 


1 1 0  West  Allison  Street 

P  O   Box  700 

901  Cleveland  Avenue 

1 90  Sanford  Street     


Statesville  

Franklin 
Winston-Salem 

Pittsboro    


PO   Box  471  7     Rocky  Mount 

PO   Box  1046    Washington    . 


P  O   Box  841 


Ruthertordton 


310  Second  St   SE    I  Minot   

PO  Box  937     Carthage 

PO   Box  636      Sanford      . 

POBox88        Graham 

PO   Box  1779  High  Point 

POBox9  Bolivia 


PO   Box  1437     

201  James  Avenue     

P  O   Box  1482  

P  O   Box  1085    

PO   Box  1726    

PO   Box  899 

1405  First  Avenue  N        

134  Second  Street,  SW       

178  West  Fourth  Street       

176  Rustic  Drive  

1 600  Kansas  Ave      

128  City  Centre  Mall  

16  West  Central  Parkway 

131  W   Boardman  St    

1441  West  25th  Street 

129  W   Sandusky  St   

200  Market  Street       

101  E    East  Street 

100  West  Cedar  Street 

1 16  North  Everett  St  

900  Cemetary  Street  

435  Nebraska  Avenue  

PO   Box  1388  

600  South  Mam  Street 
PO     Box    151-65    S     Market 
Street 

P  O   Box  487  

960  East  Fifth  Avenue  

990  East  Ridge  Dnve  

PO  Box  69  

298  East  Center  Street   Suite  B 

P  O   Box  708 

304  N   Church  St  


850  Walter  Road        

815  North  Sixth  Avenue 
407  Pershing  Road 
4580   North   State   Route 

Nv; 


Launngburg  

Thomasville  

New  Bern   

Lexington  

Durham    

Wilmington  

Grand  Forks 
New  Philadelphia 

Chillocothe  

Circleville  

Lorain   

Middletown  

Cincinnati   

Youngston  

Cleveland  

Findlay     

Wooster  

Washington  Court 

Akron  

Belletontain  

Manchester  

Toledo       

Cambndge  

Lima   

Batavia  


#376 


McArthur   

Columbus  

Lebanon 

Wauseon  

Manon    

Marietta  

Bowling  Green 

Medina       

Steubenvilje 

Zanesville  

McConnelsvllle 


North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 

North  Carolina 
North  Carolina 
North  Carolina 

North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 

North  Carolina 
North  Carolina 
North  Carolina 

North  Carolina 

North  Carolina 
North  Carolina 

North  Carolina 

North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 

North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Dakota  . 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 


ZIP 


27420- 
27597- 
29039- 
28802- 
28607- 

28053- 
27611- 
28147- 

27204- 
27932- 
28793- 
28025- 

28677- 
28734- 
27101- 

27312- 

27803- 
27889- 

28139- 

58701- 
29327- 
27331- 
27253- 
27261- 
28422- 

2835&- 
27360- 
28563- 
27293- 
27702- 
28402- 
58201- 
4463- 
45601- 
43113- 
44052- 
45402- 
45210- 
44503- 
44113- 
45840- 
44691- 
43106- 
44307- 
43311- 
45144- 
43697- 
43725- 
45804- 
45103- 

45651- 
43201- 
45036- 
43567- 
43302- 
45750- 
43402- 

44256- 
43952- 
43701- 
43756- 


Amount 


46,350 
28,223 
37,004 
31,382 
34,145 

32,000 
36,660 
32,202 

32,569 
28,567 
29,268 
13,831 

41,419 
20,169 
42,000 

22,967 

31.149 
23.277 

30,480 

20,688 
46,350 
32,505 
21,855 
46,350 
28,755 

39,937 
24.000 
35.371 
37,454 
46,104 
35,589 
46,350 
46,282 
15,184 
24,092 
46,105 
22,160 
46,350 
33,372 
46,350 
19,496 
36,192 
26,892 
31 ,574 
35,229 
31,714 
38,464 
29916 
29,616 
21,258 

32.730 
43,267 
28,587 
41.286 
31.471 
35,457 
30,705 

31,090 
44,099 
43,260 
17,000 


Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency— Continued 


Applicant  name 

Spnngfield  Housing  Authority  .... 

Portage  Housing  Authority  

Meigs  Housing  Authority  

Dayton  Housing  Authority  

Delaware  Housing  Authority  

Oklahoma  Housing  Finance 
Agency  (OHFA). 

Shawnee  Housing  Authority 

Muskogee  Housing  Authority  .... 

Stillwater  Housing  Authority  

Hugo  Housing  Authority  

Oklahoma  City  PHA  

Broken  Bow  Housing  Authority 

Norman  Housing  Authority 

Tulsa  PHA  

Linn-Benton  Housing  Authority 

Portland  Housing  Authority  

HACSA  of  Lane  Co t 

Mid  Columbia  Housing  Authority 

Central  Oregon  Housing  Au- 
thority. 

Jackson  County  Housing  Au- 
thority. 

HA  of  Yamhill  Co 

City  of  Salem  Housing  Authority 

NE  Oregon  Housing  Authority  .. 

Northwest  Oregon  Housing  Au- 
thority. 

Lincoln  County  Housing  Author- 
ity. 

Malheur  County  Housing  Au- 
thority. 

Douglas  County  Housing  Au- 
thority. 

Marion  County  Housing  Author- 
ity. 

Washington  Co.  Housing  Au- 
thority. 

Clackamas  Co.  Housing  Author- 
ity. 

Centre  Co.  Housing  Authority  ... 

Lehigh  Co.  Housing  Authority  ... 

Williamsport  Housing  Authority 

Union  County  Housing  Authority 

Montour  Co.  Housing  Authority 

Lancaster  City  Housing  Author- 
ity. 

Westmoreland  County  Housing 

Chester  Housing  Authority  

Indiana  County  Housing  Author- 
ity. 

Altoona  Housing  Authority  

Dauphin  Co.  Housing  Authority 

Pittsburgh  Housing  Authority  .... 

Chester  County  Housing  Au- 
thority. 

Yort<  Housing  Authority  

Northumberiand  Co.  Housing 
Authority. 

Cumberiand  Co.  Housing  Au- 
thority. 

Armstrong  County  Housing  Au- 
thority. 

Montogmery  Co.  Housing  Au- 
thority. 

Delaware  Co.  Housing  Authority 

Harrisburg  Housing  Authority  .... 

Adams  Co.  Housing  Authority  ... 

Series  Co.  Housing  Authority 


Address 


City 


State 


437  East  John  Street ;  Springfield 

2832  State  Route  59  Raveena  . 

237  Race  Street  Middleport 


400  Wayne  

Avenue  

P.O.  Box  1292 


Dayton 


Delaware 


PO  Box  26720  Oklahoma  City 


PO  Box  3427  

200  N  40th  

807  S.  Lowry  

PO  Box  727  

1700  N.E.  4th  Street 

POBox  177  

700  North  Berry  Road  ... 

POBOX  6369 

1250  SE  Queen  Avenue 

135  SW  Ash  St  

177  Day  Island  Road 

506  East  2nd  Street  

2445  SW  Canal  Blvd  


2231  Table  Rock  Road 

POB  865 

POB808  

POB  3357  

1508  Exchange 


POB  1470  

959  Fortner  Street  

902  West  Stanton  Street  . 
3150  Lancaster  Drive  NE 

111  NE  Lincoln  

POB  1510  


Shawnee  .... 
Muskogee  ... 

Stillwater 

Hugo 

Oklahoma  ... 
Broken  Bow 

Norman  

Tulsa  

Albany  

Portland  

Eugene  

The  Dalles  .. 
Remond 


Medford 


McMinniville 

Salem  

La  Grande  .. 
Astoria  


602  E.  Howard  Street 

635  Broad  Street  

505  Center  Street  

1610  Industrial  Blvd.  .. 

One  Beaver  Place  

325  Church  Street  


Newport  

Ontario  

Roseburg  .... 

Salem  

Hillsboro  

Oregon  City 

Lewsburg   ... 

Cariisle  

Milton  

Emmaus  

Danville  

Lancaster    .. 


R.D.  #6,  P.O.  BOX  223  

1010  Madison  Street,  P.O.  Box 

380. 
104  Philadelphia  Street  


2700  Pleasant  Valley  Blvd. 

POBox  7598  

200  Ross  Street,  9th  Floor 
30  West  Barnard  Street 


Greensburg 
Chester 


Indiana  

Altoona  

Steelton  

Pittsburgh  

West  Chester 


31  S.  Broad  Street  .. 
50  Mahoning  Street 


i  Yort< 

I  Sunbury 


1 14  North  Hanover  Street 
350  S.  Jefferson  Street    ... 
1875  New  Hope  Street  


Reading  .. 
Kittanning  . 
Norristown 


1855  Constitution  Avenue 

351  Chestnut  Street  

139  Cariisle  Street 

1803  Butter  Lane 


j  Woodlyn  

I  Harrisburg  .. 

Bellefonte  ... 

Williamsport 


ZIP 


Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Oklahoma 

Oklahoma  

Oklahoma 

Oklahoma 

Oklahoma  

Oklahoma  

Oklahoma  

Oklahoma  

Oklahoma  

Oregon  

Oregon  

Oregon  

Oregon  

Oregon  

Oregon  

Oregon  

Oregon  

Oregon  

Oregon  

Oregon  

Oregon  

Oregon  

Oregon  

Oregon  

Oregon  

Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 

Pennsylvania 
Pennsylvania 

Pennsylvania 

Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 

Pennsylvania 
Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 


45505- 
44266- 
45760- 
45410- 

43051- 
73126- 

74802- 
74401- 
74074- 
74743- 
73117- 
74728- 
73069- 
74148- 
97321- 
97204- 
97401- 
97058- 
97756- 

97501- 

97128- 
97308- 
97850- 
97103- 

97365- 

97914- 

97204- 

97305- 

97124- 

97045- 

17837- 
17013- 
17847- 
18049- 
17821- 
1 7602- 

15601- 
19016- 

15701- 

16601- 
17113- 
15216- 
19382- 

17405- 
17801- 

19606- 

16201- 

19401- 

19094- 
17101- 
16823- 
17701- 


Amount 


46.350 
38,223 
11,619 
39.322 

39.338 
38.617 

39,314 
35.350 
32.782 
27,698 
24,162 
17,803 
36.696 
37,785 
41,917 
46.350 
46,350 
29.512 
32,233 

29,834 

39,305 
38.907 
28.942 
27  428 

28,973 

21,176 

30  118 

33.356 

43561 

46,350 


10,400 

26,000 

34,842 

41.200 

46.350 

43,855 

39,155 

46,200 

16.865 

46.350 

38.858 

35.000 

43.682 

38.436 

28  462 

14  751 

19  154 

46  350 

24.480 

45.612 

37.480 

36,013 

79896 
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Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency — Continued 


Applicant  name 

SunDurv  HouSiog  Authority  

Wiikes-Barre  Housing  Authority 

Caroline  Housing  Authonty  

Ponce  Housing  Authority   

Coventry  Rl  Housing  Authority 
East  Greenwich    Rl  Housmg 

Author'ty 
Providence    Rl  HouS.ng  Author- 
ity 
CumtDeriana   Ri  Housing  Au- 
thority 
North  Providence    Ri  HouSmg 

Authority 
Pawtucket   Ri  HouS  ng  Author- 
ity 
Narragansett   Ri  Housing  Au- 
thonty 
Central  Falls    Rl  Housing  Au- 
thority 
WoonsocKett   Rl  HA 
Charleston  County  Housing  Au- 
thonty 
Myrtle  Beacn  Hous.ng  Authority 
Beaufort  Housing  Autnonty 
Greenwood  Housing  Autr^ontv 
SC  State  Fin   &  Dev 
Anderson  Housing  Authority 
Florence  Housing  Authority 
Columbia  Housmg  Authonty 
Conway  Housing  Author'ty 
Mobridge  Housing  Authority 
Brookings  Housing  Authonty  .  ... 
East  TN  Human  Resource 

Agency  Inc 
Jackson  Housing  Author-ty 
Oak  Ridge  Housing  Authority 
CrossviHe  Housing  Author  ty 
Kingsport  Housing  Autnonty 
Metro  Development  A  Housmg 
Southeast  TN  Human  Resource 

Agency 
Montogmer,  Housing  Authonty 
Hidalgo  County  Housing  Au- 
thority 
Tarrant  County  Housing  Author- 
ity 
Hams  County  Housing  Authonty 
Central  Texas  COG 

Deep  E   Texas  COG  

Corpus  Chr'sti  Housing  Author- 
ity 
Corsicana  Housmg  Autnonty 
Piano  Housing  Authority 
Rosenberg  Housing  Authority 
Lubbock  Housing  Authority 
Port  Arthur  Housing  Authority 
Tyler  Housing  Authority 
Wichita  Falls  Housing  Authority 
Texoma  COG 

Fort  Worth  Housing  Authority 
Houston  Housing  Authority 
Brownsville  Housing  Authority 
Kingsville  Housing  Authonty 
Austin  Housing  Authority 
Garland  Housing  Authority 
Cameron  County  Housing  Au- 
thonty 
Texas  City  Housing  Authority 
Baytown  Housing  Authority 
Galveston  Housing  Authority 
San  Angelo  Housing  Authority 


Address 


City 


State 


705    Market    Street     P  O     Box  Indiana       Pennsylvania 

458 

50  Lincoln  Plaza  Wiikes-Barre 

P  O  Box  8  Ponce        

PO   Box  1709  Ponce         

14  Mancnester  Cricle  i  Cumberland 

146  First  Avenue      North  Providence 


lOO  Broad  Street 


One  Mendon  Road 


Providence 


Central  Falls 


Rhodel  Island 


Rhode  Island 


945  Charles  Street   

214  Roosevelt  Avenue 
25  Fiftn  Avenue  


Coventry    Rhode  Island 

Providence  Rhode  Island 


30  Washington  Street 

679  Social  Street 

P  O   Box  6188    


East  Greenwich 


Woonsocket 


Rhode  Island 


Rhode  Island 


P  O   Box  2468 
P  O   Box  1104 
P  O   Box  973 
919  Bluft  Road 


Pawtucket Rhode  Island 

Anderson  South  Carolina 

Greenwood South  Carolina 

Conway     South  Carolina 

Florence South  Carolina 

Columbia  South  Carolina 


1335  E   River  Street Myrtle  Beach  South  Carolina 

PO   Drawer  969        Beaufort  South  Carolina 

191  7  Harden  Street    Columbia  South  Carolina 

2303  Leonard  Avenue  Columbia  South  Carolina 

PO  Box  370  Mobridge  ,  South  Dakota  .. 

Post  Office  Box  432  Brookings  \  South  Dakota  .. 

9111  Cross  Park  Dnve  Knoxvilie  '  Tennessee  


PO   Box  3188    

10  Van  Hicks  Lane 
P  0   Box  425 

P  O   Box  44       

PO   Box  846      

P  0   Box  909     


Jackson     Tennessee 

Oak  Ridge  Tennessee 

Crossviile  Tennessee 

Kinsport    Tennessee 

Nashville  Tennessee 

Dunlap       '  Tennessee 


1022  McCall      Conroe 

1800  N   Texas  Blvd  Wesiaco 


P  O   Box  672 


Texas 
Texas 


Taylor  Texas 


2727  El  Camino  Houston      

P  O   Box  729     Belton 

274  E   Lamar       Jasper 

3701  Ayers  Street Corpus  Chnsti 


Texas 
Texas 
Texas 
Texas 


PO   Box  1090  Corsicana    Texas 

P  O   Box  338     Celeste      Texas 

92"  Second  Street   Rosenberg  Texas 


PO 

PO 

PO 

PO 

3201 

PO 

PO 

PO 


Box  2568 
Box  2295 
Box  2039 
Box  1431 


Lubbock     

Port  Arthur  .... 

Tyler  

Witchita  Falls 


Texas 
Texas 
Texas 
Texas 


Texoma  Parkway Sherman    Texas 

Box  430      Fort  Worth  Texas 

Box  2971   Houston     Texas 

Box  4420  Brownsville  Texas 


1000  W  Corral   Kingsville  ... 

PO   Box  6159    Austin 

210  Cancer  St    Garland 

P  O   Box  5806    Brownsville 


Texas 
Texas 
Texas 
Texas 


8' 7  Second  Avenue  North  ....        Texas  City  i  Texas 

805  Na^ro  Street        Baytown   I  Texas 

4700  Broadway  Galveston  '  Texas 

1 15  West  1st  Street   San  Angelo  Texas 


ZIP 


Pennsylvania  

18702- 

Puerto  Rico  

00733- 

Puerto  Rico  

02882- 

Rhode  Island  

02864- 

Rhode  Island  

02904- 

15701- 


02903- 

02863- 

02864- 

02903- 

02818- 

02896- 

02862- 
29624- 

29624- 
29527- 
29503- 
29201- 
29578- 
29901- 


29204- 
57601- 
57006- 
37923- 


Amount 


28.462 

44.712 
24,153 
24.434 
39,000 
28,199 

46.350 

41.097 

35,513 

37.198 

37.700 

29,926 

10.300 
30.489 

39,988 
21,210 
32,782 
41,191 
31.808 
28.591 
21.147 
25,619 
32,030 
20,845 
30,323 


38301- 

38,934 

37830- 

30.385 

38557- 

35,866 

37202- 

44.478 

37202- 

46.350 

37327- 

38.678 

77301- 

29,981 

78596- 

36,786 

76574- 

41,689 

77054- 

33,835 

76513- 

31,569 

75951- 

30,404 

78415- 

29.546 

75110- 

41  609 

75423- 

32.237 

77471- 

20.000 

79408- 

27.012 

77643- 

42,800 

75710- 

39.000 

76307- 

35,678 

75020- 

33.000 

76101- 

39,348 

77252- 

25,875 

78523- 

22,324 

78363- 

45,540 

78762- 

32.448 

75046- 

39.436 

78520- 

37.469 

77590- 

24,846 

77520- 

43,984 

77551- 

33,592 

76903- 

30,821 

Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency— Continued 


Applicant  name 


Harlingen  Housing  Auttiority  

Waco  Housing  Auttiority  

Arlington  Housing  Authority  

Provo  Housing  Auttiority  

Cedar  City  Housing  Auttiority  ... 
Utah  County  Housing  Authority 
Salt  Lake  City  Housing  Author- 
ity. 
Salt  Lake  County  Housing  Au- 
thority, 
Davis  County  Housing  Authority 
West  Valley  City  Housing  Au- 
thority. 
Vennont  State  Housing  Author- 
ity. 
Burtington,  VT  Housing  Author- 
ity. 

VIHA  PHA  (Virgin  Islands)  

Virginia  Beach  Housing  Author- 
ity. 

Hampton  Housing  Authority  

Newport  News  Housing  Author- 
ity. 

Lee  &  Wise  County  

Chariottesville  Housing  Author- 
ity. 
Albemarie  Housing  Authority  .... 
Chesapeake  Housing  Authority 
Portsmouth  Housing  Authority  .. 
Waynesboro  Housing  Authority 
City  Of  Tacoma  Housing  Au- 
thority. 
Vancouver  Housing  Authority  ... 
City  Of  Everett  Housing  Author- 
ity. 

Spokane  Housing  Authority  

Walla  Walla  Housing  Authority 
Thurston  County  Housing  Au- 
thority. 
Pierce  County  Housing  Author- 
ity. 
City  Of  Richland  Housing  Au- 
thority. 
Snohomish  County  Housing  Au- 
thority. 
City  Of  Pasco  Housing  Author- 
ity. 
Island  County  Housing  Authority 
Wenatchee  Housing  Authority  .. 
King  County  Housing  Authority 

Kitsap  County  Consolidated 

City  Of  Kennewick  Housing  Au- 
thority. 
City  Of  Bremerton  Housing  Au- 
thority. 
Asotin  County  Housing  Author- 
ity. 
Clallam  County  Housing  Author- 
ity. 
Jefferson  County  Housing  Au- 
thority. 
City  Of  Longview  Housing  Au- 
thority. 
Grant  County  Housing  Authority 

Yakima  Housing  Authority 

Bellingham  Housing  Authority  ... 
Kanawha  County  Housing  & 
Redevelopment  Auth.. 

Charteston  Housing  Agency  

Mingo  County  Housing  Author- 
ity. 


Address 


City 


State 


P.O.  Box  1669  

P.O.  Box  978  

501  W.  Sanford  St  .. 

650  W.  100  N  

2390  West  HWY  56 

240  E.  Center  

1776  SW  Temple  .... 


3595  S.  Main  Street 


P.O.  Box  328  

3600  Constitution  Blvd 

One  Prospect  Street  ... 

230  St.  Paul  Street  


P.O.  80x7668  

2424  Courthouse  Drive,  Build- 
ing 18A. 

P.O.  Box  280 

P.O.  Box  77  


P.O.  Box  665  .. 
P.O.  Box  1405 


401  Mclntire  Road  

P.O.  Box  1304  

P.O.  Box  1098  

1700  New  Hope  Road 
902  South  L.  Street  .... 


Hariingen  

Waco  

Artington  

Provo  

Cedar  City  

Provo  

Salt  Lake  City 

Salt  Lake  City 


Texas 
Texas 
Texas 
Utah  .. 
Utah  .. 
Utah  .. 
Utah  .. 


Farmington  

West  Valley  City 


Montpelier 
Buriington 


St.  Thomas 

Virginia  Beach 


Utah 

Utah 
Utah 


Vermont 
Vermont 


Hampton 

Newport  News 

Jonesville  

Chariottesville  . 


Virgin  Island 
Virginia  


2500  Main  Street 
P.O.  Box  1547  .... 


Chariottesville 
Chesapeake  .. 
Portsmouth  .... 
Waynesboro  .. 
Tacoma  


Virginia 
Virginia 

Virginia 
Virginia 


Vancouver 
Everett  


West  55  Mission  Street  .. 

501  Cayuse  Street 

505  West  Fourth  Avenue 


Spokane  

Walla  Walla 
Olympia  


P.O.  Box  45410  

650  George  Washington  Way  .. 

12645  4th  Avenue  West,  Suite 

200. 
820  North  First  Avenue  

7  Northwest  6th  Street  

1555  South  Methow  Street 

15455  65th  Avenue  South 

9265  Bayshore  Drive  Northwest 
P.O.  Box  6737  


Tacoma 
Richland 
Everett  .. 
Pasco  .  . 


Coupeville  . 
Wenatchee 

Seattle  

Silverdale    . 
Kennewick  . 


P.O.  Box  4460  

1212  Fair  Street 

2603  South  Francis  Street 

P.O.  Box  2109  

1207  Commerce  Avenue  .. 


1 1 39  Larson  Boulevard 

P.O.  Box  2910  

P.O.  Box  9701  

P.O.  Box  3826  


Bremerton  

Clarkston  

Port  Angeles  ... 
Port  Townsend 
Longview  


P.O.  Box  86  .... 
P.O.  Box  2239 


Moses  Lake 

Yakima  

Bellingham  . 
Charteston  .. 

Charleston  .. 
Williamson  .. 


Virginia  

Virginia  

Virginia  

Virginia  

Washington  ... 

Washington  ... 
Washington    .. 

Washington  ... 
Washington  .  . 
Washington  .  . 

Washington  ... 

Washington  .. 

Washington  ... 

Washington  ,., 

Washington    . 
Washington    . 
Washington 
Washington    . 
Washington  .. 

Washington 

Washington  . 

Washington  . 

Washington  ,. 

Washington 

Washington  . 
Washington  . 
Washington  .. 
West  Virginia 

I  West  Virginia 
j  West  Virginia 


ZIP 


78551- 
76703- 
76011- 
84601- 
84720- 
84606- 
84115- 

84115- 

84025- 
84119- 

05602- 

05401- 

00801- 
23456- 

23669- 
23607- 

24263- 
22902- 

22902- 
23320- 
23705- 
22980- 
98405- 

98660- 
90206- 

99201- 
99362- 
98501- 

98445- 

99352- 

98204- 

99301- 

98239- 
98801- 
98188- 
98383- 
99336- 

98312- 

99403- 

98362- 

98368- 

98632- 

98837- 
98907- 
98227- 
25338- 

25321- 
25661- 


Amount 


32.251 
33.954 
40.842 
38.545 
40.344 
37.388 
24.077 

39.891 

36.052 
31.606 

42.769 

35,025 

45.798 

33,121 

33,566 
46.350 

31.702 
23,373 

41,280 
37.225 
36.612 
29.943 
38.064 

39.665 
38,025 

46.350 
26.000 
46.35^ 

40.566 

42.561 

24,383 

34,961 

43.260 
34,128 
46,350 
43,870 
45895 

20  686 

28,730 

40,973 

27  958 

29,046 

41.235 
37  854 
37.912 
32785 

30,276 
19,800 


79898 
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Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency  Supplemental 


Applicant  name 


Arkadelphia  Housing  Authority 
Stanislaus  Housing  Authority 
Pasadena  Housing  Autnonty 
San  Mateo  Housing  Autnonty 
San  Joaquin  Housing  Authority 
Santa  Rosa  Housing  Author'tv 
Pomona  Housing  Authority 
Santa  Ana  Housing  Authority 
San  Diego  County  Housing  Au- 
thority 
Santa  Monica  Housing  Authonty 
Voio  County  Housing  Autnonty 
Nevada  County  HouSing  Au- 
tnonty 

Valleio  HouS.ng  Authority    

Loveland  Housing  Authority  

Bndgeport  Housing  Authortty  .    , 
Connecticut  Department  of  So- 
cial Services 
Ocaia  Housing  Authority 
Miami-Dade  Housing  Authority 
Lee  County  Housing  Authority 
City  of  Fort  Pierce  Housmy  Au- 
thority 
City  of  Tampa  Housmg  Author- 
ity 

Hiaieah  Housmg  Authority   

HiHborough  County  Housing  Au- 
thority 
Fulton  County  HouSihg  Author- 
ity 
Decatur  Housing  Authonty 
Augusta  Housing  Authority 
Spnngfieid  Housing  Authority 
Kokomo  Housing  Authority 
South  Bend  Housing  Author'ty 


Applicant 
address 

670  South  6th  

1701  Robertson  Road  

100  N   Garfieid 

264  Harbor  Boulevara  Bidg   A 

PC  Box  447 

PO  Box  1806     

505  S   Garvey    

20  Civic  Plaza    

3989  Rutlins  Rd 

2121  Clovertield  Boulevard 

PO  Box  1867 

10433  Willow  Valley  Rd  

PO  Box  1432  

375  West  37th  Street  

150  Highland  Avenue  

25  Sigourney  Street 

P  O   Box  2468     

1401  NW  7tn  Street   

14170  Warner  Circle  NW  

707  North  7th  Street 

1514  Union  Street  

70  East  7th  Street  

PO   Box  1110  

10  Park  Place  South   S  E 

PO   Box  1627    

P  0   Box  3248  

200  North  1lih  Street  

210  East  Taylor  Street 
501  South  Scott  Street 


City 


State 


Arkadelphia  Arkansas 

Modesto     California 

Pasadena  California 

Belmont    California 

Stockton  California 

Santa  Rosa  California 

Pomona     California 

Santa  Ana  California 

San  Diego  California 


Santa  Monica 
Woodland 
Nevada  City    . 


California 
California 
California 


Vallejo        California    ,, 

Loveland  Colorado  

Bridgeport  Connecticut 

Hartford    Connecticut 


Ocaia  Florida 

Miami         Florida 

North  Fori  Florida 

Fori  Pierce  I  Flonda 


Tampa 


Florida 


Hialeah       Florida 

Tampa       Florida 


Atlanta 


Georgia 


Decatur     Georgia 

Augusta     Geogia 

Springfield  Illinois    , 

Kokomo    Indiana 

SouthtDend  ■  Indiana 


FISCAL  Year  1999  Funding  Awards  for  Family  Self-Sufficiency— Continued 

Applicant  name 

Address 

City 

State 

ZIP 

Amount 

Raleigh  County  Housmg  Au- 
thority 
HA  of  the  City  of  Weirion 

PO  Box  BD  

525  Cove  Road       

Beckley    

Weirton 

West  Virginia  

West  Virginia  

West  Virginia  

West  Virginia  

West  Virginia  

West  Virginia  

West  Virginia  

West  Virginia  

Wisconsin  

Wisconsin  

Wisconsin 

26802- 

26062- 
26101- 
26301- 
25722- 

24901- 

26201- 

26554- 

54703- 

54751- 
53403- 
53233- 

53104- 

54301- 

54911- 
53121- 

54880- 
82009- 
82604- 

29,457 

26,263 
24,000 
32,160 
30,967 

20,420 

19,920 

22,660 

35  049 

Parkersburg  Housing  Authority 
Benwood  Housing  Authonty 

1901  Cameron  Avenue   

2200  Marshall  Street              .     . 

Parkersburg 
Benwood 
Huntington  

Lewisburg  

Buckhannon 

Fairmont 

Huntington  WV  Housing  Author- 

P 0   Box  2183  

ity 
Greenbner  County  Housing  Au- 

103 W  Randolph  St  

thority 
Housing  Authority  of  the  City  of 

23'  .■  Hinkle  Dnve     

Buckhannon 
Housing  Authority  of  the  City 

51  7  Fairmont  Avenue     

Fairmont 
Eau  Claire  Countv  Housing  Au- 

721 Oxford  Avenue   Rm  1590 

1421  Stout  Rd     Suite  100 

837  Mam  Street        

Eau  Clair    

thority 
Dunn  County  Housing  Authority 

Menomonie 

33,901 
39  030 

Racine  Co   Housing  Authority 

Racine      

Milwaukee  Co   Housing  Author- 

907 North  10th  Street  

Milwaukee  

Wisconsin 

4S  264 

ity 
Kenosha  County  Housmg  Au- 

625-52nd  Street           

100    North    Jefferson    St      Rm 

608 
525  North  Oneida  Street 
Courthouse       Annex        W3929 

County  NN 

1219  N    Eighth  Street        

3304  Sheridan  Ave 

1607  CV  Ave  .  Suite  301  

Kenosha  

Green  Bay 

Appleton  

Elkhorn  

Wisconsin  

39  778 

tnonty 
Green  Bay  Cty  Housing  Au- 

Wisconsin   '. 

40  796 

thonty 
Appleton  Housing  Authority 

Wisconsin    

35  425 

Walworth  County  Housmg  Au- 

Wisconsin   

Wisconsin 

33  383 

thonty 
Supenor  Housmg  Authority 

Supenor   

37  507 

Cheyenne  Housing  Authority  .... 

Cheyenne  

Casper 

Wyoming     

24  928 

Casper  Housing  Authority  

Wyoming     

20,267 

Zip 

Amount 

71923- 

$32,800 

95352- 

46,350 

91109- 

44.279 

94002- 

46.350 

95291- 

41,746 

95402- 

46.350 

91769- 

46,350 

92702 

46,350 

92123- 

46,350 

90404- 

46,350 

95776- 

31,782 

95953- 

31.502 

94590- 

46,350 

80538- 

23,829 

06604- 

39.000 

06106- 

40,190 

34478-2468 

45,220 

33125- 

46,350 

33903- 

23,500 

33450- 

44,641 

33607- 

46,350 

33010- 

19.406 

33601- 

46.249 

30303-2928 

43,673 

30031- 

45,007 

30904-1246 

42,645 

62703- 

42,642 

46903-1207 

31.521 

46634-0057 

32,900 
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Fiscal  Year  1999  Funding  Awards  for  Family  Self-Sufficiency  Supplemental— Continued 


Applicant  name 


Applicant 
address 


City 


State 


Lafayette  Housing  Authority 

Hammond  Housing  Authority  .... 

Gary  Housing  Authority 

Council  Bluffs  Housing  Authority 

Chanute  Housing  Authority  

Atchinson  Housing  Autfiority 

Wichita  Housing  Authority 

City  of  Covington  Housing  Au- 
thority. 
Campt)ellsville  Public  Housing 
Authority/Bardstown. 

Richmond  Section  8 

New  Orteans  Housing  Authority 
Shreveport  Housing  Authority  ... 
Calcasieu  Parish  Housing  Au- 
thority. 
Mt.  Desert  Housing  Authority  .... 
Howard  County  Housing  Au- 
thority. 

Anne  Arundel  Co 

Baltimore  City  Housing  Author- 
ity. 
Tewksbury  Housing  Authority  ... 
New  Bedford  Housing  Authority 

Boston  Housing  Authority  

Flint  Housing  Commission  

Michigan  State  Housing  Devel- 
opment Authority. 
Wyoming  Housing  Corporation 

Virginia  HRA 

Long  Beach  Housing  Authority 
Mississippi  Regional  Housing 
Authority  VI. 

Biloxi  Housing  Authority  

Jasper  County  Housing  Author- 
ity. 
Independence  Housing  Author- 
ity 
New  Hampshire  Housing  Fi- 
nance Authority. 
Laconia  Housing  and  Redevel- 
opment. 
Jersey  City  Housing  Authority  .. 

Paterson  DCD  

Glassboro  Housing  Authority  ... 
Albuquerque  Housing  Authority 
Region  VI  Housing  Authority  .... 

Region  II  Housing  Authority  

Port  Jervis  Community  Devel- 
opment. 

Bethlehem  Tn 

Coeymans  Tn  

Rotterdam  Tn  

Ithaca  Housing  Authority 

NYC  Department  of  Housing 
Presen/ation  and  Develop- 
ment. 

Syracuse  Housing  Authority 

Franklin-Vance-Warren  Oppor- 
tunity, Inc. 

Charlotte  Housing  Authority  

Kinston  Housing  Authority 

Coastal  Community  Action 

Agency. 
DOP  Consolidated  Human 

Services  Agency. 
Greenville  Housing  Authority  .. 

Fargo  Housing  Authority  

Stutsman  County  Housing  Au- 
thority. 


100  Executive  Drive 


Lafayette  Indiana 


7329  Columbia  Circle  West ,  Hammond 

578  Broadway Gary 

505  8.  Sixth  St 

110  South  Ronda  Lane  

103  8.  7th  Street  

321  N.  Riverview  

638  Madison  Avenue 


Indiana 
Indiana 


PO  Box  597 


PO  Box  250  

918  Carondelet 

623  Jordan 

POBox  1583  ... 


Council  Bluffs  ;  Iowa 

Chanute 1  Kansas  ... 

Atchison   i  Kansas  ... 

Wichita  j  Kansas  ... 

Covington  '  Kentucky 

Campbellsvllle  Kentucky 

Richmond  Kentucky 

New  Orieans  Louisiana 

Shreveport  Louisiana 

Lake  Charles  Louisiana 


PO  Box  28  !  Bar  Hartrar  \  Maine  .... 

6751    Columbia    Gateway    Dr.     Columbia  :  Maryland 

3rd  Fl. 

7885  Gordon  Court 

417  E.  Fayette  Street  


Saunders  Circle  

134  South  Second  Street  

52  Chauncy  Street 

3820  Richfield  Road  

401  8.  Washington  Sq.  PO  Box 
30044. 

2450  36th  Street  

442  Pine  Mill  Court  

PO  Box  418  

PO  Drawer  8746 


Glen  Burnie  Maryland 

Baltimore  ,  Maryland 


Tewksbury  Massachusetts 

New  Bedford  Massachusetts 

Boston  1  Massachusetts 

Flint  1  Michigan  

Lansing I  Michigan  


PO  Box  447 
305  Virginia  . 


210  Pleasant  Avenue 


Wyoming  Michigan  ... 

Virginia  '  Minnesota  . 

Long  Beach  Mississippi 

Jackson  Mississippi 

Biloxi I  Mississippi 

Joplin  ;  Missouri  .... 


Independence  Missouri 


PO  Box  5087  Manchester 


New  Hampshire 


25  Union  Avenue  Laconia New  Hampshire 


400  US  Highway  #1   

125  Ellison  Street  4th  Floor 

737  Lincoln  Blvd  

1840  University  SE  

226  N.  Main  St.  Suite  301  

220  Bernalillo  Street  

13-19  Jersey  Avenue  P.O.  Box 
1002. 

242  Union  Street  

242  Union  Street  

242  Union  St 

800  South  Plain  Street  

100  Gold  Street  


Jersey  City  New  Jersey 

Paterson  New  Jersey 

Glassboro  New  Jersey 

Albuquerque  New  Mexico 

Roswell  New  Mexico 

Las  Vegas  New  Mexico 

Port  Jervis  New  York  ... 


Schenectady  New  York 

Schenectady  New  York 

Schenectady   New  York 

Ithaca  New  York 

New  York  New  York 


516  Burt  Street  Syracuse  New  York 

P.O.  Box  1453  Henderson North  Carolina 

P.O.  Box  36795  \  Chariotte i  North  Carolina 

P.O.  Box  697  j  Kinston  North  Carolina 

P.O.  Box  90  Beaufort North  Carolina 


P.O.  Drawer  796 Jacksonville  North  Carolina 


P.O.  Box  1426  

P.O.  Box  430  

217  First  Avenue  North 


Greenville  North  Carolina 

Fargo  North  Dakota 

Jamestown  North  Dakota 


Zip 


Amount 


47903-6687 

46324- 

46402- 

51501- 

66720-1954 

66002 

67203- 

41011-2298 

42719- 

40476- 
71030- 
71101- 
70602-1583 

04609- 
21046- 

21060-2817 
21202- 

02741 

02471- 

02111- 

48508- 

48909- 

49509- 
55792-3040 
39560- 
39284-8746 

39533- 
64802- 

64050- 

03108- 

03246- 

07309- 
07505- 
08028- 
87106- 
88202- 
87701- 
12771- 

12305-1497 
12305-1497 
12305-1497 
14850-5353 
10038-1605 


13202-3999 
27536- 

28326- 
28502- 
28516- 

28541- 

27832-1 

58107- 

58072- 


32  787 
35  834 
31,437 
32  712 
13.963 
13.649 
46.350 
46.350 

24  206 

31  468 
31.200 
45,760 
20  061 

34,951 
30,359 

33.025 
46,090 

16,200 
45  128 
46.350 
40  000 
44  000 

36.638 
46,350 
18.500 
44,269 

20,500 
23.522 

40  170 

45,360 

37  492 


46.200 

28.840 

30  835 

38.501 

21  112 

40.320 

29.733 

21.995 

21  995 

46.350 

46.350 

46  350 

44,079 

37.861 

41  180 

32.500 

30  974 

24  067 

30,083 

34  604 

24,157 

79900 
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Applicant  name 


Appiicrint 
adtlfess 


Erie  Metropolitan  Housing  Au- 

trioritv 
Jackson  Metropolitan  HouSing 

Author'ty 
Coos-Curry  Housing  Authority 

Klamatti  Housing  Autnonty   

Phiiacieipri,a  Housing  Authority 
Clanon  County  Hous.ng  Author^ 

■ty 
Butler  County  Housmg  Autrionty 
Municipality  of  Aguas  Buenas 
Municipality  of  Horrnigueros 
Municipality  of  Ad|untas 
Municipality  of  isatDca 
Municipality  of  Bayamon 
Rhode  Island  Housing  ana 
Mortgage  finance  Corp 
Greenville  Housing  Authority 
Spartanburg  Housing  Authority 
City  of  Charleston  Housing  Au- 
thority 
Sioux  Falls  Housing  and  Rede- 
velopment Commission 
Tennessee  Housing  Develop- 
ment Agency 
E;  Paso  Housing  Authority 
Midland  County  Housmg  Au- 
thority 
Mesquite  rtous^ng  Authority 
City  of  Longvie«v  Housing  Au- 

thoriry' 
CiT/  of  Grand  Praine  Housmg  S, 

Community  Development 
Beaumont  Housing  Authority 
Anthony  Housing  Authority 
Travis  County  Housing  Author 

Pharr  Housing  Authority 
Panhandle  Community  Ser^.ce^ 
Mission  Housing  Authority 
Texarkana  Housing  Authority 
Edinburg  Housing  Authonty 
San  Antonio  Housing  Author^tv 
Dallas  Housing  Authority 
South  Plains  Regional  Housmg 

Authonty 
Port  Isabe-  Housmg  Authority 
Grand  County  HouSmg  Author- 

ty 

Carbon  County  Hous.ng  Author- 
ity 
Barre  Housing  Authority 
Norfolk  Redevelopment  Hous- 
mg Authority 
Grays  Harbor  County  Housing 

Authority 
City  of  Seattle  Housing  Author- 
ity 
BecKley  Housing  Authority 
Wheeling  Housmg  Authority 
Waukesha  Housing  Authority 
Waukesha  County  Housing  Au- 
thority. 


City 


Slate 


isabela 
Bayamon     .. 
Providence  . 

Greenville  ... 
Spartanburg 
Charleston  .. 


322  Warren  Street  '  Sandusky 

PO   Box  619  Welislon 

1700  Monroe   

PO   Box  5110    

12  S   23rd  Street        

8  West  Mam  Street     

1 1  I  South  Cliff  Street  

PO   Box  128       

Box  97  

Box  1009      

Box  50"        

Box  2988    

44  Washington  Street  

P  0    Box  1004/  

P  O   Box  2828     

20  Franklin  Street  

a04  S   Minnesota  Avenue 

PO  Box  3550       

PO  Box  9895    , 

600  N    Baird  Suite  B   

PO  Box  850137  

PC  Box  1952  

PO  Box  534045  

PO  Box  1312      

PO  Box  V10      

PO  Box  1527  

21  iW  AUDREY  Pharr   

PO  Box  32150    Amanllo    

906  E  8th  Street  Mission 

1611  fJ    Robinson  Road  Texarkana    . 

PO  Box  295  Edinburg 

PO  Drawer  1300  San  Antonio 

3939  N   Hampton  Dallas 

PO  Box  690  Levelland     ... 

PO  Box  1196                                   Port  Isabeil  .. 
1075  S   Highway  191  Suite  B         Moab      

251  South  1600  East    

4  Humbert  Street  

PO  Box  968  

602  East  First  Street     Aberdeen 

120  Sixth  Ave     No      Seattle  .... 

PO  Box  1  ;80  Beckley 

1 1  Community  St  —  Elm  Grove  Wheeling 

120  Corrina  Blvd    Waukehs 

120  Cornna  Blvd  Waukens 


Ohio 
Ohio 


North  Bend  Oregon    

Klamath  Falls  Oregon   

Philadelphia ,  Pennsylvania 

Clarion    Pennsylvania 


Butler    Pennsylvania 

Aguas  Buenas  Puerto  Rico 

Hormigueros  Puerto  Rico 

Ad|untas      |  Pueno  Rico 

Puerto  Rico 
Puerto  Rico 
Rhode  Island 


Sioux  Falls 

Knoxviile 

El  Paso 
Midland 

Mesquite 
Longview 


Grand  Prairie 


Bueaumont 
Anthony 
Austin   


South  Carolina 
South  Carolina 
South  Carolina 

South  Dakota  .. 

Tennessee 


Price  ... 

Barre 

Norfolk 


Texas 

Texas 

Texas 
Texas 

Texas 

Texas 
Texas 
Texas 

Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 

Texas 
Utah  ... 


Utah 


Vermont 
Virginia 


Washington 

Washington 

West  Virginia 
West  Virginia 

Wisconsin  

Wisconsin  


Zip 


Amount 


44870- 


45692- 


FiscAL  YEAR  1999  Funding  Award  for  Family  Unification  Program 


45.508 


35.666 


97459- 

34.635 

97601- 

21.742 

19103- 

44,247 

16214- 

33.550 

16003- 

37,548 

00703- 

17,486 

00660- 

46,350 

00601- 

17.700 

00662- 

12.106 

00960- 

17.330 

02903- 

46.150 

29603 

25,283 

29306- 

36400 

29401- 

40,170 

57104- 

36,761 

37927-3550 

35,692 

07999- 

31,624 

79701- 

35,854 

75148- 

22,355 

75606-1952 

37,249 

75053-4245 

40,776 

77708- 

33,084 

79821- 

25,013 

78767- 

34,420 

78577- 

41.195 

79129-2150 

40.442 

78572- 

16,993 

75501- 

23.607 

78540- 

34,966 

78295- 

39,415 

75212- 

42,120 

79336- 

24,898 

78578-1196 

21  500 

84532- 

14,560 

84501- 

18,236 

05641- 

24,092 

23501- 

41,727 

98520-2665 

38,384 

98109- 

46,350 

25802-1780 

22,620 

26003-0289 

35,050 

53186- 

46,350 

53186- 

41  338 

Applicant  name 


Address 


Housing  Authority  of  the  City  of       1 350  West  Colorado  St 
Yuma 


City 


State 


Zip 


Amount 


Yuma    I  Anzona 


85364 


5564,684 
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Fiscal  Year  1999  Funding  Award  for  Family  Unification  Program — Continued 


Applicant  name 


Alameda  County  Housing  Au- 
thority, 

Anaheim  Housing  Authority  

City  ot  Los  Angeles  Housing  Au- 
thority. 

County  of  Los  Angeles  Housing 
Authority. 

Fresno  City  Housing  Authority  ... 

Fresno  County  Housing  Author- 
ity. 

Mendocino  Co.  Community  De- 
velopment. 

Merced  Co.  Housing  Authority  ... 

Monterey  Co,  Housing  Authority 

Oceanside  Housing  Authority  .... 

Riverside  Co.  Housing  Authority 

Sacramento  City  Housing  Au- 
thority. 

Sacramento  County  Housing 
Authority. 

San  Bemardino  County  HA  

San  Diego  County  Housing  Au- 
thority. 

San  Jose  City  Housing  Authority 

Santa  Clara  County  Housing  Au- 
thority, 

Stanislaus  Co.  Housing  Author- 
ity 

Jefferson  County  Housing  Au- 
thority, 

District  of  Columbia  Housing  Au- 
thority, 

Brevard  County  Housing  Author- 
ity, 

Broward  County  Housing  Au- 
thority, 

Hialeah  Housing  Authority  

Lakeland  Housing  Authority  

Miami-Dade  Housing  Agency  .,,. 

Palm  Beach  County  Housing 
Authority, 

Pasco  County  Housing  Authority 

Tampa  Housing  Authority  

Atlanta  HA  

Augusta  HA  

Decatur  Housing  Authority  

Rome  Housing  Authority  

Guam  HURA  

Champaign  Housing  Authority  ... 

Chicago  Housing  Authority  

Kokomo  Housing  Authority  

Broussard  PHA  

Housing  Authority  City  of  Balti- 
more. 

Housing  Authority  of  Prince 
George's  County. 

MA  Dept.  of  Housing  and  Com- 
munity Dev.  (DHCD), 

Worecester  MA  Housing  Author- 
ity. 

Dearborn  Hts  HC  

Kent  County  HC  

Saginaw  HC  

Metropolitan  Council  HRA 

Mississippi  Regional  HA  No.  VI 

City  of  Las  Vegas  Housing  Au- 
thority. 

Clark  Co.  Housing  Authority  

Nevada  Rural  Housing  Authority 

NJ  Department  of  Community 
Affairs. 


Address 


City 


State 


22941  Athenon  Street 


Haywood Califomia 


201  S.  Anaheim  Blvd  ,  Ste  203 
2600  Wilshire  Blvd  


Anaheim  

Los  Angeles 


Califomia 
Califomia 


4800  Cesar  Chavez  Avenue Los  Angeles California 


1331  Fulton  Mall 
1331  Fulton  Mall 

1076  N.  State  St 


405"U"  Street 

123  Rico  Street  

300  N.  Coast  Highway 
5555  Ariington  Avenue 
601  I  Street  


Fresno 
Fresno 


California 
California 


Ukiah  Califomia 


Merced 

Salinas 

Oceanside  ,. 

Riverside 

Sacramento 


Califomia 
Califomia 
Califomia 
Califomia 
California 


601 1  I  Street 


Sacramento  ;  Califomia 


1053  North  "D "  Street 
3989  Ruff  in  Road  


505  W.  Julian  Street 
505  W.  Julian  Street 


San  Bemardino  ., 
San  Diego 


San  Jose 
San  Jose 


PO  Box  581918 


6025  West  38th  Avenue 
1133  North  Capitol,  NE  , 

615  Kuret  Court  

1773  N.  State  Road  


Modesto  

Wheatridge     

Washington,  DC 
Merritt  Island 


Califomia 
Califomia 

Califomia 
Califomia 

Califomia 

Colorado 


District  of  Colum- 
bia. 
Florida 


Lauderhill  i  Florida 


70  East  7th  Street 

430  S.  Hartsell  Ave,,  PO  Box 
1009. 

1401  NW7th  Street  

3432  West  45th  Street  

14517  7th  Street  

1514  Union  Street  

1720  Peachtree  Street,  NW 

PO  Box  3246  

POBox  1627  

POBox  1428  

117  Bien  Venida  Avenue  

205  West  Park  Avenue  

626  West  Jackson  Blvd  

210  E.  Taylor  St..  PO  Box  1207 

POBox  553  

417  E,  Fayette  Street 

9400  Peppercorn  Place  


Hialeah  ,. 
Lakeland 


Miami  

West  Palm  Beach 


Dade  City  ... 

Tampa  

Atlanta  

Augusta  

Decatur  

Rome  

Sinajana 

Champaign 

Chicago  

Kokomo  

Broussard  .. 
Baltimore  .., 


1  Congress  Street 
40  Belmont  Street 


26155  Richardson  

741  East  Beltline  Avenue  NE 
2811  Davenport  St,  Box  A  .... 

230  East  Fifth  Street 

PO  Drawer  8746  

420  N.  10th  Street  


Largo 

Boston 


Florida 
Flonda 

Florida 
Florida 


Florida 

Florida 

Georgia  ... 
Georgia  ... 
Georgia  ... 
Georgia  ... 

Guam  

Illinois 

Illinois 

Indiana  .... 

Louisiana 

Maryland 


Maryland  

Massachusetts 


Worcester  Massachusetts 


Dearborn  Heights 
Grand  Rapids 

Saginaw  

St.  Paul  

Jackson  

Las  Vegas  


Michigan 
Michigan 
Michigan  . 
Minnesota 
Mississipi  . 
Nevada  .... 


5390  East  Flamingo  Rd. 
2100  California  Street  ... 
POBox  51    


Las  Vegas  . 
Carson  City 
Trenton  


Nevada  

Nevada    

New  Jersey 


Zip 


94541 


Amount 


584  964 


92805 

747,491 

90057 

882,744 

90022 

780,324 

93776 

330,770 

93776 

330,770 

95482 

106,864 

95340 

626,783 

93907 

132,364 

92054  . 

623.892 

92504 

576,636 

95814 

563,377 

95814 

563,232 

92410 

302.298 

92123 

636,552 

95110 

1 ,346,099 

95110 

1,165,518 

95358 

319,368 

80033 

687,108 

20002 

532,717 

32953 

626,484 

33313 

530.619 

33010 

817,008 

33802 

396.865 

33125 

845.352 

33407 

837,300 

33523 

586,092 

33607 

752,352 

30309 

1 ,044,000 

30914 

524,652 

30031 

427.074 

30162 

102.678 

96926 

944  412 

61820 

218.346 

60661 

948  048 

46903 

12.951 

70518 

186.716 

21202 

428.274 

20774 

982  176 

02114 

927.528 

01749 

428.856 

48127 

381 ,924 

49505 

271.170 

48602 

494.784 

55101 

572,712 

39284 

728,365 

89101 

738,132 

89122 

638,581 

89701 

678020 

08625 

745.846 
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Fiscal  Year  1999  Funding  Award  for  Family  Unification  Program — Continued 


Applicant  name 


Address 


Bernaiiiio  County  Housing  Au- 
tnority 

Binghamtop  Housmg  Ajthonfy 
(NEWi 

NYC  Depart  of  Hsg   Preserva- 
tion it  Dev  . 

NYS  DHCR   

NYSHFA-DHCR 

Rocnester  Housing  Aulhonty 

Town  of  Amnerst  Housing  Au- 
thority 

Greensboro  Housmg  Autrionty 

Winston-Saiem  Housing  Auifior 
ity 

Cuyahoga  Housing  Authority 
Eden  inc 

Dayton  Housing  Authonty 

Fayette  Housing  Authonty 

Highland  Housing  Authonty 

(NEWi 
LicKing  Housing  Authonty 
Middletown  Housing  Authority 
Wayne  Housing  Authonty 
Zanesvilie  Housing  Authority 
Muskogee  Housing  Authonty 
Oklahoma  City  Housing  Author- 
ity 
Douglas  County  Housing  Au- 
thonty 
Housing  Authority  ot  Jackson 

County 
Polk  County  Housing  Authority 
Delaware  County  Housing  Au- 
thority 

Wayne  County  HA   

Municipality  ot  Bayamon 
Municipality  of  Dorado 
Rhode  Island  Housing  and  Mort- 
gage Finance  Corp 
Anthony  Housing  Authonty 
Beaumont  Housing  Authonty 
City  ot  Amanllo  Housing  Author- 
ity 
Corsicana  Housing  Authority 
Hidalgo  County  Housing  Author- 
ity 
Houston  Housing  Authority 
Texoma  COG  (Fanning  Co  ) 

Texoma  COG  (Grayson  Co  i 

Burlington  Housing  Authority 
Albermarle  Housing  Authonty 
Charlottesville  Housing  Authority 
Jefferson  County  Housing  Au- 
thonty 
Spokane  Housing  Authonty 
Thurston  County  Housing  Au- 
thonty 


620  Lamas  Blvd   NW 

35  Exchange  St  

100  Gold  St   Rm  501 

25  Beaver  St        

25  Beaver  Street  

675  W   Mam  Street    .. 
1195  Mam  Street 


City 


State 


Bmghamton 
New  York  .... 


New  York  . 
New  York  , 
Rochester 
Buffalo 


PO  Box  21287 

901  Cleveland  Avenue 

1441  West  25th  Street 


Greensboro 
Winston-Salem 

Cleveland  


400  Wayne  Avenue   Dayton        

121  E   East  Street    Washington  Court 

House 

121  E    East  Street      Washington  Court 

j      House 

85  West  Church  Street  Newark     

128  City  Centre  Mall  Middletown  , 

200  South  Market  Street  Wooster     

407  Pershing  Road  Zanesvilie  , 

200  N   40th  Street    Muskogee  

1700NE   4th  Street  Oklahoma  


902  West  Stanton  Street  Roseburg    . 

2231  Table  Rock  Rd  Medford 

PO  Box  467  Dallas 

1855  Constitution  Avenue  Woodlyn     .. 

130  CartDondaie  Road  Waymart    ,. 

PO  Box  1588       Bayamon   ,. 

Box  588  Dorado 

44  Washington  Street  Providence 


PO  Box  1710 
PO  Box  1312 
PO  Box  1971 


PO  Box  1090       

1800  N   Texas  Blvd 


Anthony 

Beumont 

Amanllo 

Corsicana 
Weslaco 


PO  Box  2971  Houston      

3201    Texoma    Parkway     Suite  Sherman    

240 

3201     Texoma    Parkway     Suite  Sherman     , 

240 

230  St   Paul  Street      Burlington 

401  Mclntire  Road       Charlottesville 

PO  Box  1405      Charlottesville 

PO  Box  2109        Port  Townsend 


West  55  Mission  Sle  104  Spokane 

503  West  Fourth  Avenue  Olympia 


New  Mexico  .. 

New  York 

'  New  York 

New  York 
New  York 
New  York      ... 
New  York       .. 

North  Carolina 
North  Carolina 

Ohio     

Ohio     

Ohio     

Ohio  

Ohio  

Ohio  

Ohio    

Ohio  

Oklahoma    

Oklahoma  

Oregon 

Oregon 

Oregon   

Pennsylvania  . 

Pennsylvania  . 
Puerto  Rico  ... 
Puerto  Rico  .... 
Rhode  Island  . 

Texas  

Texas    

Texas     

Texas     

Texas    

Texas   

Texas   

Texas   , 

Vermont  

Virginia  

Virginia 
Washington   ..., 

Washington  ..., 
Washington     ... 


Zip 


87102 
13901 
10038 


75151 
78596 

77252 
75090 

72090 

05401 
22902 
22902 
98368 

99201 
98501 


Fiscal  Year  1999  Funding  Awards  for  Designated  Housing  Plans 


Applicant  name 


Applicant  address 


Danbury  Housing  Authonty ;  2  Mill  Ridge  Road  

Middletown  Housing  Authonty  40  Broad  Street 

Distirct    of    Columbia    Housing    Au-     1 133  North  Capitol,  NE 
thonty 

Miami-Dade  Housing  Authonty  1 1 1  NW  1st  St  29th  Floor 

Tampa  Housing  Authonty    '  1514  Union  Street 


City 


State 


Zip 


Amount 
518,712 
231.933 
1.003.716 


10004 

997.825 

10004 

283.895 

14611 

532,872 

14209 

611,245 

27420 

604.728 

27420 

743,328 

44113 

655,248 

45410 

552,013 

43160 

186.966 

43160 

209.524 

43055 

248.940 

45042 

398.544 

44591 

59.998 

43701 

1 78.908 

74402 

195,065 

73117 

221.754 

97470 

193.549 

97501 

283.104 

97338 

296.328 

19094 

612,083 

18472 

63,668 

00960 

463,920 

00646 

225.150 

02903 

587.567 

79821 

310.470 

77704 

425,892 

79105 

162.291 

229.542 
192.090 

262.668 
100.227 

117.920 

685.176 

322.668 

68,664 

241,758 

417,733 
142,114 


Amount 


Danbury  :  Connecticut  

Middletown  Connecticut  

Washington.  DC  District  of  Columbia 


Miami  I  Flonda 

Tampa I  Flonda 


06813- 
06457- 
20001- 

33125- 
33607- 


$1,000,792 
200.688 
278.323 

2.039,440 
605,700 
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Fiscal  Year  1999  Funding  Awards  for  Designated  Housing  Plans— Continued 


Applicant  name 


Chicago  Housing  Authority  

Witchita  Housing  Authority  

Lawrence  Housing  Authority  

Framingham  Housing  Authority  

Boston  Housing  Authority  

City  of  Las  Vegas  

New  York  City  Housing  Authority  .... 
Buffalo  Municipal  Housing  Authority 

Charlotte  Housing  Authority 

Butler  County  Housing  Authority  

Philadelphia  Housing  Authority 

Bucks  County  

Bristol  Housing  Authority  


Applicant  address 


City 


State 


Zip 


Amount 


626  West  Jackson  Blvd  

455  North  Main  

1600  Haskell  Avenue  

1  John  J.  Brady  Drive  

52  Chauncy  Street  

P.O.  Box  1897  

250  Broadway  

300  Perry  Street 

P.O.  Box  36795   

111  S.  Clitf  Street  

12  South  23rd  Street  

350  Main  Street,  Suite  205 
P.O.  Box  535  


Chicago Illinois 60661- 

Wifchita  Kansas !  67202- 

Lawrence Kansas 66044- 

Framingham Massachusetts  01702- 

Boston Massachusetts  02111- 

Las  Vegas Nevada  89125- 

New  York  New  Yori<  10007- 

Buftalo New  York  14204- 

Charlotte  North  Carolina  ^  28236- 

Butler  ,  Pennsylvania  j  16003-1917 

Philadelphia  Pennsylvania  '  19103- 

Doylestown  Pennsylvania  18901- 

Bristol  Rhode  Island  02809-0535 


1.116,768 

714  945 

124,230 

866,600 

1.555.216 

1  023.432 

1 .563.073 

385.224 

983.040 

238.215 

856.782 

787.026 

185.664 


I 


FISCAL  Year  1999  Funding  Awards  for  Project-Based  Developments 


Applicant  name 


Danbury  Housing  Authority 

Jefterson  Parish  Housing  Authority 

Shreveport  Housing  Authority 

Commonwealth  of  MA,  (DHCD)  


Lebanon  Housing  Authority 


Buffalo  Municipal  Housing  Authority 

Columbus  Housing  Authority  

Housing  Authority  of  Skagit  County 

Spokane  Housing  Authority  


Address 


City 


State 


2  Mill  Ridge  Road 
1716  Betty  Street  . 
623  Jordan  Street 
1  Congress  St  


Danbury  i  Connecticut 

Marrero  |  Louisiana  

Shreveport  Louisiana  

Boston Massachusetts 


West  Lebanon 


New  Hampshire 
New  Yort<  


13  Romano  Circle,  PO  Box 

5475. 

300  Peny  Street 

960  E.  Fifth  Avenue  

2021  E.  College  Way,  Suite 

101.  I 

West  Mission  St.,  Suite  104   !  Spokane Washington 


Buffalo 

Columbus Ohio  

Mount  Vernon  ,  Washington 


Zip 

Amt  funded 

06813- 

S321.888  00 

70072- 

778.584  00 

71101- 

644.736  00 

02114- 

1.093 

000  00 

03784- 

50.328  00 

14202- 

449.42400 

43201-3096 

650,600,00 

98273- 

851.928  00 

99201-3298 

73,188  00 

|FR  Doc.  00-32308  Filed  12-19-00;  8:45  am] 

BILUNG  CODE  4210-33-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4560-N-15] 

FY  2000  Super  Notice  of  Funding 
Avaiiabllity  (SuperNOFA)  for  HUD's 
Housing,  Community  Development  and 
Empowerment  Programs  and  Section  8 
Housing  Voucher  Assistance;  Notice 
of  Amendment  and  Clarification  to  the 
Continuum  of  Care  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Super  notice  of  funding 
availability  (SuperNOFA)  for  HUD  grant 
programs;  notice  of  amendment  and 
clarification  to  the  continuum  of  care 
program. 

summary:  On  February  24,  2000,  HUD 
published  its  Fiscal  Year  2000  Super 
Notice  of  Funding  Availability 
(SuperNOFA)  for  Housing.  Corrmiunity 
Development  and  Empowennent 
Programs,  and  Section  8  Housing 
Voucher  Assistance.  This  document 
makes  one  clarification  emd  two 
amendments  to  the  Continuum  of  Care 
program  requirements  in  the  FY  2000 


SuperNOFA.  First,  this  document 
clarifies  that  funding  for  Shelter  Plus 
Care  renewal  projects  will  be  made  from 
the  separate  McKinney  Act 
appropriation  established  by  the 
Congress  for  this  purpose  under  the  FY 
2001  HUD  Appropriations  Act.  This 
document  also  makes  two  amendments 
to  the  Continuum  of  Care  program  to 
reflect  the  establishment  of  this  separate 
appropriation  in  HUD's  implementation 
of  the  30  percent  permanent  housing 
funding  requirement  under  the  FY  2000 
HUD  Appropriations  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  Office  of  Special  Needs 
Assistance,  Office  of  Community 
Planning  and  Development,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  S\V.. 
Room  7266,  Washington.  DC  20410; 
telephone  (202)  708-1234  (this  is  not  a 
toll-free  telephone  number).  Hearing 
and  speech-impaired  individuals  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  On 
February  24,  2000  (65  FR  9322) 
published  its  Fiscal  Year  2000  Super 
Notice  of  Funding  Availability 
(SuperNOFA)  for  Housing,  Community 
Development  and  Empowerment 
Programs,  and  Section  8  Housing 


Voucher  Assistance.  This  document 
makes  one  clarification  and  two 
amendments  to  the  Continuum  of  Care 
program  requirements  contained  in  the 
FY  2000  SuperNOFA  (beginning  at  65 
FR  9850).  The  clarification  and  changes 
made  by  this  document  are  as  follows: 

A.  McKinney  Act  Funding  for  Shelter 
Plus  Care  Renewal  Projects 

The  Continuum  of  Care  program 
section  of  the  FY  2000  SuperNOFA. 
reserved  for  HUD  the  right  to  skip  over 
eligible  Shelter  Plus  Care  renewal 
projects  submitted  in  the  competition 
and  to  fund  them  from  sources  "other 
than  the  McKinney  Act"  should  the 
Congress  pass  legislation  allowing  this 
(see  65  FR  9851.  third  column).  At  the 
time  of  publication  of  the  FY  2000 
SuperNOFA,  HUD  believed  that,  were 
Congress  to  act,  the  source  of  funds  for 
these  renewals  would  be  the  Section  8 
Housing  Certificate  Fund.  However,  the 
FY  2001  HUD  Appropriations  Act 
(Public  Law  106-377.  approved  October 
27.  2000)  establishes  a  separate 
appropriation  under  the  McKinney  Act 
for  this  purpose.  Therefore.  HUD  is 
publishing  this  document  to  inform 
interested  parties  that  these  non- 
competitive awards  will  be  funded  from 
this  separate  special  appropriation 
under  the  McKirmev  Act. 
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B.  Permanent  Housing  Funding 
Requirements 

The  FY  2000  HUD  .Appropriations  Act 
(Public;  Law  !0f>-24.  approved  (Ictoher 
20.  1999)  requires  that    not  less  than  30 
percent  of  these  funds  shall  he  used  for 
permanent  housing"  (which  the  F'Y 
2000  Continuum  of  Care  .\()FA  defines 
to  include  Shelter  Plus  Care  renewal 
projects)  The  action  tal^en  bv  Congress 
to  fund  Shelter  Plus  Care  renewal 
protects,  a  significant  component  of 
permanent  housing  funding  in  prtivious 
years,  from  a  source  other  than  the  FY 
2000  Homeless  .Assistance  Grants 
appropriation,  prevents  these  projects 
from  counting  toward  the  W  percent 
permanent  housing  requirement 
contained  in  the  fV  2000  HI  T) 
Appropriations  Act   .-\s  a  consequence. 
HL'D  will  find  it  necessary,  as 
contemplated  in  the  FY  2000 
Continuum  of  Care  program  sec  tion  of 
the  SuperNOF.A,  to  skip  over  highc^r 
scoring  non-permanent  housing  project> 
in  order  to  reach  the  30  percent 
requirement   However,  in  order  to 
reduce  the  impact  on  existing  homeless 
programs  in  implementing  this  statutory 
requirement,  and  in  keeping  with 
expresseci  Congressional  intent  to 
maintain  existing  programs  and 
infrastructure  for  homeless  assistance. 
HID  is  amending  the  FY  2000 
Continuum  of  Care  N'OF.A  as  follows: 

2   Funding  for  Supportive  Housing 
Program  ISHPI  Renewal  Projects 
Assigned  40  Seed  Points. 

Section  111(A)(2)  of  the  FY  2000 

Continuum  of  Cart>  N(lF.-\  reserved  for 
HI  D  the  authority  to  use  FY  2001 
funds,  if  available,  to  conditionally 
select  for  one  year  of  funding  lower- 
rated  eligible  Supportive  Housing 
Program  (SHP)  renewal  projects  that 
were  assigned  40  need  points  if  two 
criteria  were  met.  The  first  criterion  was 
that  these  projects  had  to  he  part  nf 
Continuum  of  Clare  systems  "that  vvnuld 
not  otherwise  receive  funding."  Since 
the  recent  Congressional  action  will 
result  in  at  least  one  permanent  housing 
project  being  funded  in  many  Continua 
of  Care  which  scored  below  the 
projected  funding  line,  these  Continua 
of  Care  would  be  made  ineligible  for 
renewal  funding  under  this  authorit\    hi 
order  to  avoid  this  unintended 
consequence  of  the  congressional 
action,  the  criterion  is  being  amended  to 
read  "that  would  not  otherwise  receive 
funding  for  these  projects"  so  that  it 
would  apply  specifically  to  these  lower 
rated  eligible  SHP  renewal  projects  that 
were  assigned  40  need  points,  thus 
allowing  these  renewal  projects  to  be 
funded  under  this  authority. 


2  Skippmg  Cher  of  Higher  Scoring  \'on- 
Permanent  Housing  Projects. 

Section  V(A)(7)  of  the  FY  2000 
Continuum  of  Clare  NIOFA  described  the 
30  percent  permanent  housing  funding 
requirement  established  by  Congress  for 
the  Continuum  of  Care  competition. 
This  sec:tioii  is  being  amended  to  permit 
HUD  to  first  skip  over  new  non- 
[lermanent  housing  projects  when 
making  projec^t  selections  in  order  to 
meet  the  JO  perc;ent  requirement.  If  the 
30  perc;ent  requirement  has  not  been 
met  after  skipping  over  the  new  non- 
permanent  housing  projects,  then  HUD 
will  skip  over  non-permanent  housing 
renewal  projt!c:ts.  In  skipping  over  new 
non-permanent  housing  projects.  HUD 
will  begin  with  the  lowest  rated 
(eligible)  fundable  new  non-permanent 
projec;t  at  the  projected  funding  line  and 
continue  up  tht;  rating  and  ranking  until 
tlie  30  [)ercent  requirement  is  met.  If 
HI '[)  IS  required  to  skip  over  non- 
permanent  housing  renewal  projects. 
HUD  will  proc;eed  in  the  same  way. 

Acxordinglv,  in  the  Super  Notice  of 
Funding  Availability  for  Housing, 
Community  Development,  and 
Empowerment  Programs  and  Section  8 
Housing  Voucher  Assistance  for  Fiscal 
Year  2000,  nofic:e  document  00-4123, 
beginning  at  ti.T  F'R  9322,  in  the  issue  of 
Friday,  February  24.  2000,  the  following 
clarific:ations  and  corrections  are  made 
to  thf  Continuum  of  Care  NCOFA, 
coiiuneiu;ing  at  9851: 

1.  On  page  9853.  the  last  paragraph 
starting  in  the;  first  column  is  amended 
to  read  as  follows: 
***** 

Your  loc:ai  needs  analysis  process  must 
consider  the  need  to  continue  funding  for 
projects  expiring  in  calendar  year  2001.  and 
vuu  must  assign  a  priority  to  those  projects 
requesting  renewal.  HUD  will  not  fund 
renewals  out  of  order  on  the  priorit\  list 
except  as  may  be  necessarv  to  achieve  the 
new  JO  percent  overall  pernianenl  housing 
requirement.  HUD  reser\t's  the  .iiithiirit\  to 
use  FY  2001  funds,  if  available.  U) 
c:onditionally  select  for  one  vear  of  funding 
lower-rated  eligible  .SHP  renewal  projects 
that  are  assigned  40  need  p(jints  in 
continuum  of  c:are  systems  that:  (1)  Would 
not  otherwise  receive  funding  for  these 
projects;  and  (2)  have  not  previoush  been 
.iwarded  funds  under  this  authority. 
•  •  »  *  * 

2.  (In  page  985B,  the  last  full 
paragraph  starting  in  the  third  column 
is  amended  to  read  as  follows: 

***** 

In  ac;cordance  with  the  appropcidtinn  for 
homeless  assistance  grants  in  the  Fis(  al  >'e,ir 
2000  ,'\ppropriation  .Act  for  HUU  (Pub.L 
10ti-J4.  approved  (1(  tober  20.  l^'jc);  1  1  :i  Stat 
1047),  HUD  will  use  not  less  than  30  percent 
of  the  total  FY  2000  homeless  grant 
assistance  appr()()ridtinii  tti  fund  projects  that 


meet  the  definition  of  permanent  housing. 
Projects  meeting  the  definition  of  permanent 
housing  are:  (1)  New  Shelter  Plus  Care 
projects:  (2)  Section  8  SRO  projects:  and  \^) 
new  and  renewal  projects  designated  as 
permanent  housing  for  homeless  persons 
uith  disabilities  under  the  Supportive 
Housing  Program,  Sine  e  the  1"Y  2000 
til imeless  grant  assistance  appropriation  is 
.Si. 020  billion,  not  less  than  S306  million 
must  be  awarded  to  permanent  housing 
projects  unless  an  insufficient  number  of 
approvable  permanent  housing  projects  is 
submitted  in  which  case  HUD  will  c:arry  over 
the  amount  of  the  permanent  housing 
funding  shortfall  to  next  year's  competition. 
This  permanent  housing  funding  requirement 
may  result  in  higher  si  oring  non-permanent 
housing  projects  being  skipped  over  to  fund 
lower  scoring  permanent  housing  projects  or, 
within  a  continuum,  higher  priority  non- 
permanent  housing  projects  being  skipped 
over  to  fund  lower  priority  permanent 
housing  projects,  Hl'D  will  first  skip  over 
new  non-permanent  housing  projects  when 
making  project  selections  in  order  to  meet  the 
30  percent  requirement.  If  the  30  perr:ent 
requirement  has  not  been  met  after  skipping 
over  the  new  non-permanent  housing 
projects,  then  HUD  will  skip  over  non- 
permanent  housing  renewal  projects.  In 
skipping  over  new  non-permanent  housing 
projects.  HUD  will  begin  with  the  lowest 
rdted  (eligible)  fundable  new  non-permanent 
project  at  the  projected  funding  line  and 
(  ontinue  up  the  rating  and  ranking  until  the 
30  perc:ent  requirement  is  met.  If  HVD  is 
required  to  skip  over  non-permanent  housing 
renewal  projects,  HL'D  will  proceed  in  the 
same  way. 


Drfted:  December  14,  2000, 
Cardell  Cooper, 

A>^isti]nt  St'crrtary  fur  Cnnmninitv  Planning 
and  Development 

|FR  Doc.  00-32371  Filed  12-19-00:  8:45  am) 
BILLING  CODE  4210-29-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

Solicitation  of  Public  Comments  on 
Systemic  Risk 

AGENCY:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 
ACTION:  Extension  of  the  period  for  the 
submission  of  public  comments. 

SUMMARY:  On  October  30,  2000,  the 
Office  of  Federal  Housing  Enterprise 
CJversight  (OFHEO)  published  a  notice 
entitled  "Solicitation  of  Public 
Comments  on  Systemic  Risk"  in  the 
Federal  Register  (65  FR  64718).  OFHEO 
sought  to  examine  the  nature  and 
magnitude  of  any  risks  the  Federal 
National  Mortgage  Association  (Fannie 


Mae)  and  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac) 
may  pose  to  the  financial  system  in 
general  and  to  the  U.S.  housing  finance 
markets  in  particular;  whether  and  to 
what  extent  Fannie  Mae  and  Freddie 
Mac  contribute  to  or  mitigate  systemic 
risk;  and  actions  that  OFHEO  and  others 
could  take  to  limit  any  systemic  risk  the 
Enterprises  may  pose.  OFHEO  has  been 
requested  to  extend  the  comment 
period.  To  ensure  that  the  public  has 
ample  opportunity  to  participate  in  the 
solicitation,  today's  notice  extends  the 
public  conmient  period  from  December 
29,  2000.  through  January  29,  2001. 

DATES:  The  comment  period  is  extended 
until  January  29,  2001. 

ADDRESSES:  Send  vmtten  comments  to 
Robert  S.  Seller,  Jr.,  Manager  of  PoUcy 
Analysis,  Office  of  Federal  Housing 
Enterprise  Oversight,  1700  G.  Street, 
NW.,  Fourth  Floor,  Washington,  DC 
20552.  All  comments  will  be  posted  on 


the  OFHEO  web  site  at  http:// 
www.ofheo.gov.  OFHEO  requests  that 
written  comments  submitted  in  hard 
copy  also  be  accompanied  by  an 
electronic  version  in  MS  Word©  or  in 
portable  docimient  format  (PDF)  on  3.5" 
disk.  Alternatively,  comments  may  also 
be  sent  by  electronic  mail  to 
sysrisk@ofheo.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Seller,  Jr.,  Manager  of  Policy 
Analysis,  Office  of  Federal  Housing 
Enterprise  Oversight,  1700  G  Street, 
NW.,  Fourth  Floor,  Washington,  DC 
20552.  telephone  (202)  414-3785  (not  a 
toll  free  number).  The  telephone 
nimiber  for  the  Telecommunications 
Device  for  the  Deaf  is:  (800)  877-8339. 

Dated:  December  14,  2000. 
Armando  Falcon,  Jr., 

Director,  Office  of  Federal  Housing  Enterprise 

Oversight. 

(FR  Doc.  00-32325  Filed  12-19-00;  8:45  am) 

BILUNG  CODE  4220-01 -U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Letters  of  Authorization  To  Take 
Marine  Mammals 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  a  Letter 
of  Authorization  to  take  marine 
mammals  incidental  to  oil  and  gas 
industry  activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)(A)  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regulations  [50  CFR 
18.72(f)(3)],  notice  is  hereby  given  that 
a  Letter  of  Authorization  to  take  polar 
bears  incidental  to  oil  and  gas  industry 
exploration  activities  has  been  issued  to 
the  following  companies. 


Company 


Phillips  Alaska,  Inc 
Phillips  Alaska,  Inc 
Phillips  Alaska,  Inc 
Phillips  Alaska,  Inc 
Phillips  Alaska,  Inc 
Phillips  Alaska,  Inc 
Phillips  Alaska,  Inc 
Phillips  Alaska, 
Phillips  Alaska, 
Phillips  Alaska, 
Phillips  Alaska, 
Phillips  Alaska, 
Phillips  Alaska 


Inc 
Inc 
Inc 
Inc 


Activity 


Date  Issued 


Exploration 
Exploration 
Exploration 
Exploration 
Exploration 
Exploration 
Exploration 
Exploration 
Exploration 
Exploration 
Exploration 


Inc  Exploration  ... 

Inc  !  Development 


Fairweather  Geophysical,  LLC  |  Exploration 


November 
November 
Novemtjer 
Novemt)er 
Novemt)er 
November 
November 
Novemt)er 
Novemt>er 
November 
November 
November 
November 
November 


7,  2000. 
7,  2000 
7.2000. 
7,  2000. 
7,  2000. 

7,  2000 

8,  2000. 

8,  2000 
8,2000. 
8,2000. 
9,2000. 

9,  2000. 
13,  2000. 
13,  2000, 


CONTACT:  Mr.  John  W.  Bridges  at  the 
U.S.  Fish  and  Wildlife  Service,  Marine 
Mammals  Management  Office,  1011  East 
Tudor  Road,  Anchorage,  Alaska  99503, 
(808)  362-5148  or  (907) 786-3810. 

SUPPLEMENTARY  INFORMATION:  The  letters 
of  Authorization  were  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
Service  Federal  Rules  and  Regulations 
"Marine  Mammals;  Incidental  Take 
During  Specified  Activities  (65  FR 
16828;  March  30,  2000)." 

Dated:  November  28,  2000. 
David  B.  Allen, 
Regional  Director. 
|FR  Doc.  00-32338  Filed  12-19-00;  8:45  am] 

BILLING  CODE  4310-55-M 


DEPARTMENT  OF  INTERIOR 
Bureau  of  Land  Management 

[NV-91 0-00-0777XX-241  A] 

Call  for  Nominations  for  Resource 
Advisory  Council 

agency:  Bureau  of  Land  Management, 

Department  of  the  Interior. 

ACTION:  Notice  of  vacancy  on  Resource 

Advisory  Council  and  call  for 

nominations. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  the 
Bureau  of  Land  Management's  (BLM's) 
Northeastern  Great  Basin  Resource 
Advisory  Council  (RAC)  and  Mojave- 
Southern  Great  Basin  RAC  in  Nevada,  to 
fill  vacancies  on  those  RACs  for  an 
individual  holding  elective  office  in 
Nevada.  The  RAC  provides  advice  and 
recommendations  to  BLM's  Elko,  Ely, 
Battle  Mountain  and  Las  Vegas  Field 
Offices  on  land  use  planning  and 


management  of  the  public  lands  within 
their  geographic  areas.  Public 
nominations  will  be  considered  for  45 
days  after  the  publication  date  of  this 
notice. 

The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  directs  the 
Secretary  of  the  Interior  to  involve  the 
public  in  planning  and  issues  related  to 
management  of  lands  administered  by 
BLM,  Section  309  of  FLPMA  directs  the 
Secretarv'  to  select  10  to  15  member 
citizen-based  advisory  councils  that  are 
established  and  authorized  consistent 
with  the  requirements  of  Federal 
Advisory  Committee  Act  (FACA),  As 
required  by  the  FACA.  the  interests 
represented  by  the  individuals 
appointed  to  the  RAC  must  be  balanced 
and  representative  of  the  various  issues 
concerned  with  the  management  of 
public  lands. 

These  include  three  categories,  one  of 
which  is  Category  three,  holders  of 
State,  county  or  local  elected  office, 
employees  of  a  State  agency  responsible 
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for  management  of  natural  resources, 
academicians  involved  in  natural 
sciences,  representatives  of  Indian 
tribes,  and  the  public-at-large. 

The  elected  officials  whose  terms 
have  not  yet  expired  will  no  longer  hold 
elective  office  after  December  31.  and 
this  notice  is  to  solicit  nominations  for 
replacements.  Nominations  should  be 
sent  to  Jo  Simpson.  BLM  Nevada  State 
Office,  P  O.  Bo.x  12000.  Reno,  Nevada, 
89520-0006;  telephone  (775) 861-6586. 
FOR  FURTHER  INFORMATION  CONTACT:  lo 
Simpson,  Chief,  Office  of 
Communications,  Bureau  of  Land 
Management.  Nevada  State  Office,  at 
775-861-6586. 

Dated   Uei  ember  7,  2000 
lean  Rivers-Council. 

Associate  State  Director,  Nevada. 

[FRD(K    00- <2:}.iq  Filed  12-19-00;  8:45  ami 

BH.UNG  CODE  4310-HC-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Workforce  Investment  Act;  National 
Farmworkers  Jobs  Program  under 
Section  167;  Notice  of  renewal  of 
Migrant  and  Seasonal  Farmworker 
Employment  and  Training  Advisory 
Committee 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
the  Secretary  of  Labor  has  determined 
that  the  renewal  of  the  Migrant  and 
Seasonal  Farmworker  Emplovment  and 
Training  Advisory  Committee  (the 
Committee)  is  in  the  public  interest  and 
is  consistent  with  the  requirements  of 
title  I.  section  167  of  the  Workforce 
Investment  Act  (WI.\). 

Established  under  20  CFR  669.160(b), 
the  Committee  will  provide  advice  to 
the  Secretarv  and  the  Assistant 
Secretary  for  Employment  and  Training 
regarding  the  overall  operation  and 
administration  of  the  National 
Farmworkers  Jobs  Program  (NFJP) 
authorized  under  WIA  title  I.  section 
167,  as  well  as  the  implementation  of 
other  programs  providing  services  to 
Migrant  and  Seasonal  Farmworker 
youth  and  adults  under  this  Act.  The 
Secretary  and  Assistant  Secretarv  views 
the  Committee  as  the  primary-  vehicle  to 
accomplish  the  Department's 
commitment  to  work  in  partnership 
with  the  Migrant  and  Seasonal 
Farmworker  program  communitv  on 
employment  and  training  issues. 

The  Committee  shall  consist  of 
approximately  fifteen  representatives  as 
follows;  twelve  from  the  NFJP  grantee 


community  with  field  experience  in  the 
daily  operation  and  administration  of 
migrant  and  seasonal  farmworker 
programs,  appointed  by  the  Secretarv 
from  among  individuals  nominated  by 
NFJP  grantee  organizations,  and  three 
representatives  from  organizations, 
associations  and  other  Federal  agencies 
with  expertise  relative  to  migrant  and 
seasonal  farmworkers,  to  be  appointed 
directly  by  the  Secretary. 

The  Committee  shall  function  solelv 
as  an  advisory  body,  and  in  compliance 
with  the  provisions  of  the  Federal 
.•\dvisory  Committee  Act.  Its  charter  will 
be  filed  under  the  Act  fifteen  days  from 
the  date  of  publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  renewal  of 
the  Migrant  and  Seasonal  Farmworker 
Employment  and  Training  Advisory 
Committee.  Such  comments  should  be 
addressed  to  Alicia  Fernandez-Mott. 
Chief,  Division  of  Migrant  and  Seasonal 
Farmworker  Programs.  Office  of 
National  Programs,  Employment  and 
Training  Administration.  Room  N— 4641, 
200  Ckmstitution  Avenue,  NW., 
Washington.  DC  20210.  Telephone: 
(202) 219-5500. 

Signed  at  Washington,  DC,  this  27th  day  of 
November,  2000. 

.Mexis  M.  Herman, 

Sf(  Tftiiry  of  Labor 

[VR  Doc.  00-32408  Filed  12-19-00;  8:45  am] 

BILUNG  CODE  4S10-30-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

Notice  of  Change  In  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  the  deletion  of  a 
portion  of  one  of  the  personnel  matters 
from  the  previously  announced  closed 
meeting  (Federal  Register.  Vol.  65,  No. 
238.  page  77394,  December  11,  2000) 
scheduled  for  Thursdav,  December  14. 
2000 

The  Board  voted  tvvo-to-one.  Board 
Member  Dollar  voting  no.  that  agencv 
business  required  a  portion  of  one  of  the 
personnel  matters  be  removed  from  the 
closed  agenda.  Earlier  announcement  of 
this  change  was  not  possible. 

The  previously  announced  items 
were; 

1.  Administrative  Action  under  Part 
704  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

2.  Administrative  Action  under  Part 
708  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 


3.  Two  (2)  Personnel  Matters.  Closed 
pursuant  to  exemptions  (2)  and  (6). 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker.  Secretarv  of  the  Board, 
Telephone  (703)  518-6304. 

Sheila  Albin. 

Acting  Secretary  of  the  Board 

|FR  Doc.  00-32434  Filed  12-15-00;  4:47  pm| 

BILUNG  CODE  7535-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
Comments  regarding  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected:  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to;  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention; 
Desk  Officer  for  National  Science 
Foundation,  725-1 7th  Street.  NW,, 
Room  10235,  Washington,  DC,  20503, 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230  or 
send  e-mail  to  splimpto@nsf  gov. 
Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  this  notification.  Copies  of  the 
submission  mav  be  obtained  bv  calling 
703-292-7556.' 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displavs  a 
currently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Title:  Survey  of  Doctoral  Recipients. 

OMB  Control  Number:  3145-0020. 

Summary  of  Collection:  The  Bureau  of 
the  Census  will  conduct  this  study  again 
for  NSF  in  2001.  The  Bureau  conducted 
the  1999  survey.  National  Research 
Council  (NRC) "conducted  the  survey 
from  1973  through  1995,  and  the 
National  Opinion  Research  Center 
(NORC)  conducted  the  1997  survey. 
Questionnaires  will  be  mailed  in  April 
16,  2001  and  nonrespondents  to  the 
mail  questionnaire  will  receive 
computer  assisted  telephone 
interviewing.  The  survey  will  be 
collected  in  conformance  with  the 
Privacy  Act  of  1974  and  the  individual's 
response  to  the  survey  is  voluntary.  The 
first  Federal  Register  notice  for  this 
survev  was  65  FR  55056,  published 
September  12,  2000,  and  no  comments 
were  received. 

Need  and  Use  of  the  Information:  The 
purpose  of  this  longitudinal  study  is  to 
provide  national  estimates  of  the 
doctorate  level  science  and  engineering 
workforce  and  changes  in  employment, 
education  and  demographic 
characteristics.  The  study  is  one  of  the 
three  components  of  the  Scientists  and 
Engineers  Statistical  Data  System 
(SESTAT).  NSF  uses  this  information  to 
prepare  Congressionally  mandated 
reports  such  as  Science  and  Engineering 
Indicators  and  Women,  Minorities  and 
Persons  with  Disabilities  in  Science  and 
Engineering,  A  pubhc  release  file  of 
collected  data,  edited  to  protect 
respondent  confidentiality,  will  be 
made  available  to  researchers  on  CD- 
ROM  and  on  the  World  Wide  Web, 

Description  of  Respondents: 
Individuals, 
Number  of  Respondents:  34,000, 
Frequency  of  Responses:  Biennial 
reporting. 

Total  Burden  Hours:  14,167. 

Dated:  December  14.  2000. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 

Foundation. 

|FR  Doc.  00-32327  Filed  12-19-00;  8:45  am) 

BILLING  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (P.L  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  Law  95- 
541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations,  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  January  18.  2001.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755. 
Office  of  Polar  Programs,  National 
Science  Foundation.  4201  Wilson 
Boulevard.  Arlington.  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or (703)  292-7405. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conser\'ation 
Act  of  1978  (Public  Law  95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 

Permit  Application  No.  2001-024 

Applicant:  Raymond  V.  Arnaudo. 
Department  of  State,  OES/OA.  Room 
5805,  2201  C  Street.  NW..  Washington, 
DC  20520-7818. 

Activity  for  Which  Permit  is 
Requested:  Enter  Antarctic  Specially 
Protected  Areas,  The  applicant  proposes 
to  conduct  inspections  of  several 
Antarctic  Peninsula  Antarctic  Specially 
Protected  Areas,  as  provided  for  in 
Article  VII(l)  of  the  Antarctic  Treaty, 
during  the  February  2001  cruise  of  the 
LAURENCE  M,  GOULD.  The  applicant 
proposes  to  inspect  the  following  sites 
on  an  opportunity  basis:  Litchfield 
Island  (ASPA  113);  Biscoe  Point,  Anvers 
Island  (ASPA  139);  Western  Shore  of 
Admiralty  Bay  (ASPA  128);  Shores  of 
Port  Foster,  Deception  Island  (ASPA 
140);  Potter  Peninsula.  King  George 


Island  (ASPA  132):  and.  Ardley  Island 
(ASPA  150).  Access  to  the  sites  will  be 
bv  zodiac. 
"  Location:  Litchfield  Island  (ASPA 
113);  Biscoe  Point.  Anvers  Island  (ASPA 
139);  Western  Shore  of  Admiralty  Bay 
(ASPA  128);  Shores  of  Port  Foster. 
Deception  Island  (ASPA  140);  Potter 
Peninsula,  King  George  Island  (ASPA 
132);  and,  Ardlev  Island  (ASPA  150). 
Dates:  February  4,  2001  to  March  4, 
2001. 

Nadene  G.  Kennedy, 

Permit  Officer.  Office  of  Polar  Programs. 
IFR  Doc.  00-32326  Filed  12-19-00:  8:45  am] 
BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-348  and  50-364] 

Southern  Nuclear  Operating  Company, 
Inc.;  Alat)ama  Power  Company; 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
IHearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 

2  and  NPF-8  issued  to  Southern 
Nuclear  Operating  Company.  Inc.  (the 
licensee)  for  operation  of  Farley  Nuclear 
Plant.  Units  1  and  2,  located  in  Houston 
Countv,  Alabama. 

The  proposed  amendment  would 
revise  Technical  Specification  5.5.14. 
"Technical  Specification  (TS)  Bases 
Control  Program,  "  to  be  consistent  with 
the  changes  to  10  CFR  50.59  as 
published  in  the  Federal  Register 
(Volume  64.  Number  19  1)  on  October 
4.  1999.  This  change  incorporates 
Nuclear  Energy  Institute  Technical 
Specification  task  Force  (TSTF) 
Standard  TS  Change  Traveler,  TSTF- 
364  Revision  0,  "Revision  to  TS  Bases 
Control  Program  to  Incorporate  Changes 
to  10  CFR  50.59." 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
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amendment  would  not  (1)  in\iiive  a 
signifu:dnt  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  pre\iously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  deletes  the  reference 
to  unreviewed  safetv  question  as  defined  in 
10  CFR  .50.59.  Deletion  ol  the  definition  oj 
unreviewed  safety  question  was  approved  bv 
the  N'RC  with  the  revision  of  10  CFR  50.59 
Consequently,  the  probability  of  an  at:cident 
previously  evaluated  is  not  significantly 
increased.  Changes  to  the  TS  Bases  are  still 
evaluated  in  accordance  with  10  CFR  30.59. 
.As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibilil\  of 
a  new  or  different  kind  of  accident  from  anv 
accident  previously  analyzed? 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  llie  methods  governing  normal 
plant  operation.  Therefore,  this  i  hange  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safety  because  it  has  no  direct 
effect  on  any  safety  analyses  assumptions. 
Changes  to  the  TS  Bases  that  result  in 
meeting  the  criteria  in  paragraph  10  CFR 
.50.59(r)(2)  will  still  require  NRC  approval 
pursuant  to  10  CFR  50.59.  This  change  is 
administrative  in  nature  based  on  the 
revision  to  10  CFR  50.59.  Therefore  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  previous  information,  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration  as  defined 
in  10  CFR  "10.92 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.y2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  recjuest  involves  no 
significant  hazards  considerati(m. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Anv  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 


N'ormallv.  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  c:ircumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-iiav  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  experts  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  (^hief  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copies  for  a  fee.  at  the  NRC'S  Public 
Document  Room,  located  at  One  White 
Flint  North,  1 1555  Rockville  Pike  (first 
floor),  Rockville.  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
dis(  ussed  below. 

By  January  19,  2001.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  mu.st  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  coy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
accessible  electr(jnicall\  through  the 
.\DAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  {http:/ 
/vvivw  n/c.^ov).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 


by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  bv  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirement  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 


proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  pennitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Conmiission,  Washington, 
DC  20555-QOOl,  and  to  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306.  1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  of  October  9,  2000  as 
supplemented  on  December  4,  2000, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 


Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  and 
accessible  electronically  through  the 
ADAMS  Public  Electionic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov). 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission 
L.  Mark  Padovan, 

Project  Manager.  Project  Directorate  11-1 . 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  00-32426  Filed  12-19-00;  8:45  am] 
BILUNG  CODE  7590-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Number  40-8989] 

Issuance  of  Directors  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  by 
petitions  dated  February  24,  2000,  and 
March  13,  2000,  the  Snake  River 
Alliance  and  Envirocare  of  Utah 
respectively,  requested  that  the  NRC 
assimie  responsibility  for  Formerly 
Utilized  Sites  Remedial  Action  Program 
(FUSRAP)  radioactively  contaminated 
material  and  ensure  its  proper  disposal 
in  an  NRC  licensed  facility.  As  the  basis 
for  these  requests,  the  petitioners  stated 
that  the  NRC,  under  sections  81  and  84 
of  the  Atomic  Energy  Act  (AEA),  was 
given  authority  by  Congress  to  regulate 
all  lie. (2)  material  regardless  of  when  it 
was  generated.  The  request  was  referred 
to  the  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
determined  that  the  requests  should  be 
denied  for  the  reasons  stated  in  the 
"Director's  Decision  Under  10  CFR 
2.206"  (DD-00-06),  the  complete  text  of 
which  is  available  for  public  inspection 
in  the  Commission's  Public  Document 
Room,  located  at  One  White  Fint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland,  and  via  the  NRC 
Web  site  (http://www.nrc.gov)  on  the 
World  Wide  Web,  under  the  "Public 
Involvement"  icon.  The  NRC  will 
continue  to  refrain  from  imposing 
disposal  requirements  for  the  mill 
tailings  generated  at  FUSRAP  sites, 
because  the  material  is  outside  of  the 
agency's  jurisdiction. 

A  copy  of  this  Decision  has  been  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  that  regulation,  this  Decision  will 


constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville.  Maryland,  this  TJlh  day 
of  December.  2000. 
For  the  Nuclear  Regulatory  Commission. 

William  F.  Kane, 

Director.  Office  of  Xuclear Material  Safety 

and  Safeguards. 

[FR  Doc.  00-32427  Filed  12-19-00;  8:45  am) 

BILUNG  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43720;  File  No.  SR-NAS[>- 
00-67] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Interval  Delay 
Parameters  for  the  Nasdaq  National 
Marlcet  Execution  System 

December  13.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder, - 
notice  is  hereby  given  that  on  November 
6,  2000,  the  National  Association  of 
Securities  Dealers,  Inc.,  through  its 
whoUv-owned  subsidiary  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC")  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
filed  the  proposed  rule  change  pursuant 
to  section  19(b)(3)(A)  of  the  Act,^  and 
Rule  19b-4(f)(5)  thereunder.''  Pursuant 
to  Rule  19b-4(f)(5),  Nasdaq  has 
designated  this  proposal  as  one  effecting 
a  change  in  an  existing  order-entry  or 
trading  system  of  a  self-regulatory 
organization  that  does  not:  (1) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest,  (2) 
impose  anv  significant  burden  on 
competition,  or  (3)  significantly  have 
the  effect  of  limiting  the  access  to  or 
availability  of  the  system.  As  such,  the 
proposed  rule  change  is  immediately 
effective  upon  the  Commission's  receipt 
of  this  filing.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'  15i:..S.C.  7Rs(bl(ll. 
-IT  CFR  240  19t>-4 
'15  U.S.C.  78slb|l3)(A). 
■•17CFR240.19b-l(fK5). 
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I.  Self-Re^ulator\'  Organization.s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposint;  tn  amend  Rule 
4710(b)  of  the  National  Association  of 
Securities  Dealers.  Inc.  (  "NASD"  or 
"Association"),  to  modif\'  thn  Nasdaq 
National  Market  E.xecution  System 
("NNMS")  to  reduce  from  five  seconds 
to  two  seconds  the  interval  delav 
between  executions  against  the  same 
market  maker  in  any  security  included 
in  the  Nasdaq  100  Inde.x.  Nasdaq  will 
establish  this  rule  change  as  a  pilot 
program  for  six  months,  beginning  on 
the  date  of  launch  of  the  NTSIMS,  during 
which  time  Nasdaq  will  monitor  and 
analyze  system  performance  with 
respect  tu  the  interval  delay.  Below  is 
the  te.xt  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets. 


4710.  Participant  Obligations  in  NNMS 

(a)  No  Change. 

(b)  Market  Makers: 

(1)  An  NNMS  Market  Maker  in  an  NNMS 
Se<:urity  shall  be  subject  to  the  following 
requirements; 

(A)  No  change. 

(B)  No  Change. 

(C)  No  Change. 

(D)  /  i ;  Except  as  provided  in  subparagraph 
121  below,  [A]  after  the  NNMS  system  has 
executed  an  order  against  a  market  maker's 
displayed  quote  and  reserve  size  (if 
applicable),  that  market  maker  shall  not  be 
required  to  execute  another  order  at  its  bid 
or  offer  in  the  same  securitv  until  5  seconds 
[a  predetermined  time  period!  has  elapsed 
from  the  time  the  order  was  executed,  as 
measured  by  the  time  of  execution  in  the 
Nasdaq  system   [This  period  of  time  shall 
initially  be  established  as  5  seconds,  but  may 
he  modified  upon  (Commission  approval  and 
appropriate  notification  to  NNMS 
participants.) 

12)  For  securities  included  in  the  Nasdaq 
100  Index,  after  the  \SMS  system  has 
executed  an  order  against  a  market  maker's 
displayed  quote  and  reserve  size  I  if 
applicable),  that  market  maker  shall  not  he 
required  to  execute  another  order  at  its  bid 
or  offer  m  the  same  security  until  2  seconds 
has  elapsed  from  the  time  the  order  was 
executed,  as  measured  by  the  time  of 
execution  in  the  Xasdaq  system. 

(c)  through  (e).  No  Change. 
*         •         •         *         * 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


111  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  (A).  (B), 
dnd  [C]  below,  of  the  most  significant 
aspects  of  such  statements. 

lAI  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
(Jhtinge 

On  lanuary  14,  2000,  the  Commission 
approved  the  creation  of  The  Nasdaq 
National  Market  Execution  System 
(NNMS).  a  new  platform  for  trading 
.Nasdaq  National  Market  (NNM) 
securities."  Under  the  rule  changes,  the 
NNMS  will  become  Nasdaq's  primary 
automatic  execution  trading  platform, 
and  SelectNet  gentjrallv  will  be  used  to 
deliver  negotiable  orders  to  market 
makers  and  ECNs  that  participate  in  the 
NNMS.  The  NNMS  will  enhance  the 
automatic  execution  system  for  the 
trading  of  NNMM  securities  by.  among 
other  things,  reducing  from  17  seconds 
to  five  seconds  the  delay  between 
executions  against  the  same  market 
maker.  The  NNMS  will  not  affect 
trading  of  Nasdaq  SmallCap  securities. 

Nasdaq  has  determined  that  it  is 
necessarv  to  modify  the  approved 
interval  delay  parameter  of  the  NNMS. 
prior  to  implementation  of  the  system. 
Nasdaq  expects  that  changing  SelectNet 
from  a  liability  to  a  non-liability  system 
will  cause  much  <jf  the  order  and 
message  traffic  now  in  SelectNet  to 
migrate  to  the  automatic  execution 
facility,  the  .NNMS.  If  this  occurs,  the 
presence  of  a  five-second  interval  delay 
could  hinder  the  efficient  and  orderly 
operation  of  the  system  by  causing  a 
queuing  of  firders   Following 
Commission  approval  to  the  NNMS. 
Nasdaq  market  participants  have 
expressed  to  Nasdaq  their  concern  that 
such  quering  will  occur  in  the  NNMS  in 
securities  with  rapid  order  flow  unless 
the  interval  delay  parameter  is  reduced 
from  the  current  five  seconds. 
Accordingly,  Nasdaq  proposes  to  reduce 
from  five  seconds  to  two  seconds  the 
delay  between  executions  against  the 
same  market  participant  in  the  same 
security  for  any  security  included  in  the 
Nasdaq  100  Index,  which  are  generally 
the  securities  with  the  heaviest  order 
flow.'' 


^  .Sef  .Securities  Exchange  .Art  Release  34-42344 
llanuary  H.  2000).  bS  KR  ,)897  ||anuar>  25.  2000) 

•Nasdaq  reprPsHnts  that  it  is  establishing  this  rule 
change  as  a  piini  pruKrain  hrtginning  nn  the  date  of 
launch  of  the  N\M.S  and  i ontinuing  for  si.x  months 
During  that  time.  .Nasdaq  will  monitor  the 
performance  of  the  system  under  these  parameters 
to  determine  whellier  the  .Nasdaq  100  Index  is  the 
proper  measure  for  identifvinK  stoclts  that  require 
a  shortened  interval  delav  .Nasdaq  states  that  it  is 
also  evaluating  whether  to  shorten  the  interval 
delav  on  a  stock-by-stocli  and  day-to-day  basis  to 


As  noted  in  the  original  rule  proposal. 
SR-NASD-99-1 1 .  the  interval  delay  is 
designed  to  balance  both  the  need  for 
fast  executions  and  also  the  necessity  of 
giving  market  makers  adequate  time  to 
m<jnitor  and  update  their  quotes  in 
response  to  rapidly  changing  market 
conditions.  Nasdaq  now  strongly 
believes  that,  with  respect  to  securities 
included  in  the  Nasdaq  100  Index,  the 
need  for  fast  executions  in  rapidly 
moving  securities  is  greater  than 
originally  anticipated.  Nasdaq  shares 
the  concerns  of  its  members  that  the  risk 
of  a  queuing  of  orders  in  these  securities 
is  significantly  higher  than  in  other, 
slower-moving  issues.  At  the  same  time, 
the  cost  of  such  queuing  is  also  higher 
in  fast-moving  markets,  as  it  would 
delay  orders  from  many  market 
participants  for  the  benefit  of  a  single 
market  participant.  Reducing  the 
interval  delay  from  five  seconds  to  two 
seconds  would  also  protect  investors  by 
decreasing  the  likelihood  that  the 
market  will  move  against  them  after  an 
order  is  placed. 

In  addition.  Nasdaq  believes  that  two 
seconds  is  an  adequate  time  period  for 
market  makers  in  Nasdaq  100  Index 
securities  to  monitor  and  update  their 
quotes.  A  large  number  of  market 
makers  compete  for  order  executions  in 
these  securities,  and  market  makers  in 
these  securities  have  become 
accustomed  to  fast-moving  markets,  and 
to  monitoring  and  updating  their 
quotations  under  such  conditions.  In 
addition  to  the  interval  delay  parameter, 
market  makers  have  several  other  tools 
for  managing  their  quotes,  including  the 
Actual  Size  Rule  and  the  system's  Auto- 
Quote  Refresh  functionality. 
Considering  all  these  factors.  Nasdaq 
believes  that  this  reduction  in  the 
interval  delay  is  reasonable  and 
appropriate  to  maintaining  orderly 
markets  in  rapidly  moving  securities 
such  as  those  in  the  Nasdaq  100  Index. 
Based  on  the  above.  Nasdaq  believes 
that  the  proposed  rule  changes  are 
consistent  with  the  provisions  of 
Section  15A(b)(6)  of  the  Act  in  that  the 
proposed  rule  changes  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  regulating, 
clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 


general,  to  protect  investors  and  the 
public  interest. 

Nasdaq  believes  that  the  proposal  also 
is  consistent  with  Section  llA(a)(l)(C), 
which  provides  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure:  (1)  Economically  efficient 
execution  of  securities  transactions;  (2) 
fair  competition  among  brokers  and 
dealers;  (3)  the  availability  to  brokers, 
dealers  and  investors  of  information 
with  respect  to  quotations  and 
transactions  in  securities;  (4)  the 
practicability  of  brokers  executing 
investors  orders  in  the  best  market;  and 
(5)  an  opportunity  for  investors  orders 
to  be  executed  without  the  participation 
of  a  dealer.  Specifically,  Nasdaq 
believes  that  this  proposal  will  improve 
the  mechanism  for  the  efficient  display 
and  automatic  execution  of  customer 
limit  orders.  Thus,  the  proposed  rule 
change  is  consistent  with  Section  11 A 
and  the  SEC's  Order  Handling  Rules, 
and  in  particular  the  Display  Rule. 

IB)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

Id  Self-Regulatory  Organization's 
Statement,on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)  ■  of  the  Act  and  Rule  19b- 
4(f)(5) "  thereunder  in  that  it  constitutes 
a  change  in  an  existing  order-entry  or 
trading  system  of  a  self-regulatory 
organization  that  does  not:  (1) 
significantly  affect  the  protection  of 
investors  or  the  public  interest,  (2) 
impose  any  significant  burden  on 
competition,  or  (3)  significantly  have 
the  effect  of  limiting  the  access  to  or 
availability  of  the  system.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 


in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  10.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFRDoc.  00-32333  Filed  12-19-00:  8:4.t  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  No.  3494] 

Advisory  Committee  Meeting  on  l^w 
Applicable  to  Securities 
Intermediaries;  Meeting  Notice 

The  Advisory  Committee  on  Private 
International  Law  will  hold  a  study 
group  meeting  on  Friday  January  5, 
2001  on  law  applicable  to  securities 
intermediaries,  and  in  particular  the  law 
applicable  to  dispositions  of  securities 
held  through  an  indirect  holding 
system.  The  meeting  will  be  held  at  the 
Federal  Reserve  Bank  of  New  York 

The  meeting  will  provide  an 
opportunity  for  public  comment  on 
developments  in  the  securities 
transaction  field,  including  clearance 
and  settlement  and  the  role  of  indirect 
holding  systems,  with  regard  to  possible 
international  rules  to  determine  law- 
applicable  to  those  transactions.  The 
meeting  will  facilitate  preparation  of 


accommodate  increased  trading  in  non-Nasdaq-100 
issues  due  to  significant  corporate  or  market  events. 


M5  U.S.C.  78s(b)(3)(A). 
»17CFR240.19b-4(f)(5). 


United  States  positions  in  connection 
with  the  work  of  international 
organizations  affecting  private  law- 
aspects  of  this  topic,  including  the 
Hague  Conference  on  Private 
International  Law  project  to  prepare 
rules  on  law  applicable  to 
intermediaries.  A  secondary  topic  will 
be  the  feasibility  of  harmonized 
substantive  rules  for  consideration  by 
other  international  bodies,  such  as  the 
United  Nations  Commission  on 
International  Trade  Law  (UNCITRAL), 
or  by  regional  groups  of  states. 

The  agenda,  subject  to  availability  of 
time,  will  include  a  review  of 
developments  involving  direct  and 
indirect  holders  of  securities,  transfers 
of  interest,  dematerialization  and 
immobilization  of  securities,  and  the 
systemic  role  of  multiple  indirect 
holding  systems.  The  meeting  will  also 
examine  whether  harmonization 
through  national  law,  industry  or 
commercial  sector  rules,  or  by 
international  treaty  is  feasible  and  is 
necessary.  Among  other  issues,  an 
applicable  law  regime  might  address 
wbat  law  governs  transfers  of  securities 
held  through  custodial  accounts  and 
financial  intermediaries;  the  rights  to 
securities  in  custodial  accounts,  the 
rights  of  owners  of  securities  as  well  as 
entities  secured  thereby:  the  relation  to 
third  party  creditors;  and  the  legal 
nature  of  interests  in  securities  held  by 
such  intermediaries  or  through  central 
clearing  systems. 

Documentation  for  the  meeting  will 
includes  a  recent  study  by  the 
Permanent  Bureau  of  the  Hague 
Conference  concerning  "law-  applicable 
to  dispositions  of  securities  held 
through  indirect  holding  systems.  The 
document  may  be  obtained  at 
www.hcch.net.  or  from  the  Office  of  the 
Assistant  Legal  Adviser  for  Private 
International  Law  by  contacting  Rosie 
Gonzales  at  202  776-8420  or  by  fax 
202-776-8482. 

Attendance:  The  public  is  invited  to 
attend  up  to  the  capacity  of  the  meeting 
room  and  may  participate  subject  to  the 
rulings  of  the  chair.  The  meeting  will 
take  place  at  10  a.m.  to  3  pm  at  the  New- 
York  Federal  Reserve  Bank  at  33  Liberty 
Street.  NYC  in  the  10th  Floor  Board 
Room.  Since  access  to  the  building  is 
controlled,  persons  wishing  to  attend 
should,  prior  to  cob  Wednesday, 
January  3,  Joyce  Hansen.  Sr.  Vice 
President.  New  York  Federal  Reserve, 
phone:  212-720-5024:  fax:  212-720- 
1756  or  contact  Harold  Burman.  Office 


9  17.CFR200.30-3(a)(12). 
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of  the  Legal  Adviser,  202-776-8421:  fax: 
202  776-8482. 

Harold  S.  Burman, 

Exfcutiv  Director.  Secretary  of  State's 
Advisurv  Committee  on  Private  International 
Imw,  L  .S  Department  of  State. 
(FR  Doc.  0O-J24:0  Filed  12-19-00;  8:45  ami 
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TENNESSEE  VALLEY  AUTHORITY 

Environmental  Impact  Statement— 
Guntersvllle  Reservoir  Land 
Management  Plan,  Jackson  and 
Marshall  Counties,  Alabama;  Marion 
County,  TN 

AGENCY:  Tennessee  Vallev  Authority 

(TV'A). 

ACTION:  iNotice  of  intent. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  parts  1500  to  1508)  and  TV'As 
procedures  implementing  the  National 
Environmental  Policy  Act.  TVA  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  alternatives  for 
management  of  Guntersville  Reservoir 
project  lands  in  [ackson  and  Marshall 
Counties  in  Alabama  and  Marion 
County  in  Tennessee. 
DATES:  Comments  on  the  scope  of  the 
EIS  should  be  received  on.  or  before 
[anuary  31.  2001. 

ADDRESSES:  Written  comments  should 
be  sent  to  Ion  M.  Loney.  Manager.  NEPA 
Administration.  Environmental  Policy 
and  Planning.  Tennessee  Valley 
Authority.  400  West  Summit  Hill  Drive. 
Knoxville,  Tennessee  37902-1499. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  M  Draper.  NEPA  Specialist, 
Environmental  Policy  and  Planning, 
Tennessee  Vallev  Authority.  400  West 
Summit  Hill  Drive.  WT  SC.  Knoxville, 
Tennessee  37902-1499;  telephone  (865) 
632-6889.  or  e-mail  hmdraperQ>t\-a.gov . 
SUPPLEMENTARY  INFORMATION: 

Background 

Guntersville  Reservoir  is  the  second 
largest  of  23  multipurpose  reser\'oirs 
operated  by  T\'A  for  navigation,  flood 
control,  power  production,  recreation, 
and  other  uses.  Located  on  the 
Tennessee  River,  the  reservoir  is  76 
miles  long  and  extends  through  parts  of 
three  counties  in  Alabama  and 
Tennessee.  TVA  originally  acquired 
109,671  acres  for  reservoir  construction. 
Of  that.  56.300  acres  are  covered  by 
water  during  normal  summer  pool 
Subsequent  transfers  of  land  by  TVA  for 
economic,  industrial,  residential,  or 
public  recreation  development  have 


resulted  in  a  current  balance  of  38,837 
acres  of  TVA  land  on  Guntersville 
Reservoir  TVA  is  considering  updating 
a  1982  land  allocation  plan  and 
allocating  additional  lands  that  were  not 
considered  in  the  1982  plan.  These 
additional  lands  are  generally  narrow- 
shoreline  strips,  but  also  include  the 
1300-acre  Murphy  Hill  Generating  Plant 
site,  where  an  electric  power  plant  was 
never  built.  Because  the  1982  plan  does 
not  reflect  current  demands  for  land, 
TVA  is  proposing  to  update  the  plan  to 
reflect  community  needs  and  current 
TVA  policies. 

TVA  develops  reservoir  land 
management  plans  to  help  in  the 
management  of  reservoir  properties  in 
its  custody.  These  plans  allocate  lands 
to  various  categories  of  uses,  and  are 
then  used  to  guide  the  types  of  activities 
that  will  be  considered  on  each  tract  of 
land   By  providing  a  clear  statement  of 
how  TVA  intends  to  manage  land  and 
by  identifying  land  for  specific  uses. 
T\'A  hopes  to  balance  conflicting  uses 
and  facilitate  decision  making  for  use  of 
its  land.  Each  plan  is  submitted  for 
approval  by  the  TVA  Board  of  Directors 
and  adopted  as  policy  to  provide  for 
long-term  land  stewardship  and 
accomplishment  of  TVA  responsibilities 
under  the  TVA  Act  of  1933. 

In  developing  the  Guntersville 
Reservoir  Land  Management  Plan,  it  is 
anticipated  that  lands  currently 
committed  to  a  specific  use  would  be 
allocated  to  that  current  use  unless  there 
is  an  overriding  need  to  change, 
(lommitments  include  transfers, 
easements,  leases,  licenses,  contracts, 
utilities,  outstanding  land  rights,  or 
developed  recreation  areas.  All  lands 
under  TVA  control  would  be  allocated 
in  the  planning  process.  At  this  time. 
TVA  anticipates  that  two  alternatives 
would  be  analyzed  in  the  EIS.  Other 
alternatives  may  be  developed  in 
response  to  public:  or  agency  comments. 
Under  the  No  Action  alternative,  TVA 
would  continue  to  rely  on  its  existing 
1982  Guntersville  Reservoir  Land 
Management  Plan.  This  plan  allocates 
land  into  16  categories,  including 
natural  areas,  forest  and  wildlife 
management,  recreation,  and  industrial 
sites. 

A  second  alternative  would  allocate 
reservoir  lands  into  seven  land  use 
zones.  It  is  anticipated  that  a  sizable 
portion  of  these  lands  would  be 
allocated  to  natural  resource 
conservation  and  sensitive  resource 
protection  categories.  However,  in  order 
to  grandfather  existing  uses  and  to 
accommodate  hiture  development, 
smaller  acreages  would  also  be  allocated 
to  industrial  and  commercial 


development,  recreation,  and  residential 
access. 

This  EIS  will  tier  from  TVA's  Final 
EIS,  Shoreline  Management  Initiative: 
An  Assessment  of  Residential  Shoreline 
Development  Impacts  in  the  Tennessee 
Valley  (November  1998).  That  EIS 
evaluated  alternative  policies  for 
managing  residential  uses  along  TVA's 
reservoir  system,  including  Guntersville 
Reservoir. 

Scoping 

TVA  held  meetings  to  inform  the 
public  of  the  land  allocation  plan 
update  and  to  solicit  input  in  March  20, 
2000  in  South  Pittsburg,  Tennessee; 
March  21,  2000  in  Scottsboro.  Alabama; 
and  March  23,  2000  in  Guntersville, 
Alabama.  These  meetings  were  attended 
by  112  people.  In  addition,  written 
comments  were  invited  through  a  news 
release,  newspaper  notices,  and  a  web- 
site notice.  Subsequent  to  the  scoping 
meetings,  TVA  determined  that  the 
development  of  an  EIS  would  allow  a 
better  understanding  of  the  impacts  of 
the  alternatives.  Accordingly,  this  notice 
publishes  TVA's  intent  to  prepare  an 
EIS.  Based  on  the  results  of  the  previous 
scoping,  TVA  anticipates  that  the  EIS 
will  include  discussions  of  the  potential 
effects  of  alternatives  on  the  following 
resource  areas:  aquatic  ecology,  water 
quality,  wetlands,  terrestrial  ecology, 
cultural  resources,  noise,  recreation, 
visual  resources,  threatened  and 
endangered  species,  and  navigation. 
Other  issues  which  may  be  discussed, 
depending  on  the  potential  impacts  of 
the  alternatives,  include  floodplains, 
prime  farmland,  and  air  qualitv. 

Since  three  meetings  have  already 
been  conducted.  TVA  does  not  plan  to 
hold  additional  meetings  for  scoping. 
However,  written  comments  on  the 
scope  of  issues  to  be  addressed  in  the 
EIS  are  still  requested.  The  participation 
of  affected  Federal,  state,  and  local 
agencies  and  Indian  tribes,  as  well  as 
other  interested  persons  is  invited. 
Further,  pursuant  to  the  National 
Historic  Preservation  Act,  TVA  is 
interested  in  receiving  comments  on  the 
potential  of  the  proposed  land 
allocation  plan  to  affect  historic 
properties.  Written  comments  on  the 
scope  of  the  EIS  should  be  received  on, 
or  before  January  31,  2001.  Following 
publication  of  the  draft  EIS,  public 
comments  on  the  draft  plan  will  be 
solicited. 

Dated:  December  4.  2000. 
Kathryn  J.  (ackson. 

Executive  Vice  President.  River  Swtem 

Operations  It  Envinjnment. 

|FR  Doc.  00-32324  Filed  12-19-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Naples 
Municipal  Airport,  Naples,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  revised  noise 
exposure  maps  submitted  by  the  Naples 
Airport  Authority  for  Naples  Municipal 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  part  150  are  in 
compliance  with  applicable 
requirements. 

EFFECTIVE  DATES:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  map  is  December  7,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  5950  Hazeltine 
National  Drive,  Suite  400,  Orlando, 
Florida  32822,  (407)  812-6331, 
Extension  29. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  revised  noise  exposure  maps 
submitted  for  Naples  Municipal  Airport 
are  in  compliance  with  applicable 
requirements  of  Part  150,  effective 
December  7,  2000. 

Under  section  103  of  the  Aviation 
Safety  and  noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act" ),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and  - 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulation  (FAR)  Part  150,  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  die  introduction  of 
additional  noncompatabile  uses. 


The  FAA  has  completed  its  review  of 
the  revised  noise  exposure  maps  and 
related  descriptions  submitted  by  the 
Naples  Airport  Authority.  The  specific 
maps  under  consideration  are  "2000 
NOISE  EXPOSURE  MAP  "  and  "2005 
NOISE  EXPOSURE  MAP"  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Naples  Municipal 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  December 
7,  2000.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAAs  review  of  noise 
exposure  maps.  Therefore,  die 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  Part  150. 
that  the  statutorily  required  consultation 
has  been  accomplished. 

Copies  of  the  revised  noise  exposure 
maps  and  of  the  FAA's  evaluation  of  the 
maps  are  available  for  examination  at 
the  following  locations: 

Federal  Aviation  Administration, 
Orlando  Airports  District  Office.  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando.  Florida  32822 

Naples  Airport  Authority,  160  Aviation 
Drive  North.  Naples.  FL  34104 


Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  ill  Olrando.  1  lorida  December  7, 
2000. 

W.  Dean  Stringer. 

Manager.  Orlando  Airports  District  Office. 
|FR  Doc.  00-32418  Filed  12-19-00:  8:4.=i  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2000-77] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary'  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  'The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  9.  2001. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (ABC- 
200).  Petition  Docket 

No. .  800  Independence 

Avenue.  SW.,  Washington,  DC  20591. 

The  petition,  any  comments  recei\ed. 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory-  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  9150, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033.  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
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of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SVV  . 
Washington,  DC  20,591 

This  notice  is  published  pursuant  to 
§§11.85  and  11.91 

Issued  in  Washington,  DC,  on  December 
14.  2000 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  So  :  30103. 

Petitioner:  HeliQwest  International,  Inc. 

Section  of  the  14  CFE  Affected:  14  CFR 
133.19(a)93)  and  1JJ.51. 

Description  of  Relief  Sought/ 

Disposition:  To  permit  HeliQwest  to 
conduct  external-load  operations  in 
the  United  States  using  its  dry-leased, 
Canadian-registered  Bell  205 A- 1 
helicopter  (Registration  Mark  C- 
GEAK,  Serial  No  30183). 

Grant  1 1  /20/00.  Exemption  .Vo.  7383 

Docket  \'o.:  26048 

Petitioner:  National  Test  Pilot  School 

Serf /on  of  the  14  CFR  Affected:  14  CFR 
91  319(a)(1)  and  (2) 

Description  of  Relief  Sought/ 

Disposition:  To  permit  NTPS  to  (1) 
train  non-flight-test  students,  (2) 
revise  the  limits  of  the  areas  within 
which  the  .N'TPS  operates  its 
experimental  category  aircraft,  (3) 
reduce  the  total  flight  time  required 
for  rated  LIS.  and  certain  foreign 
military  or  former  military  pilot 
students  from  1.000  hours  to  750 
hours,  and  (4)  permit  pilot  students  to 
operate  aircraft  in  solo  flight  with  a 
current  Letter  of  Authorization  (L(JA) 

Denial.  11/28/00.  Exemption  So  5778F 

Docket  \'o.:  29320 

Petitioner:  Wisconsin  Aviation.  Inc. 

Section  of  the  14  CFR  Affected:  14  CFR 
135  163  and  135  181 

Description  of  Relief  Sought/ 

Disposition:  To  permit  WAI  to  (l) 
conduct  passenger-carrying 
operations  in  single-engine  airplanes 
in  certain,  limited  instrument  flight 
rules  (IFR)  conditions  as  were 
permitted  previouslv  by  §  ^s  135. 103 
and  135.181  before  the  adoption  of 
Amendment  No.  135-70:  (2)  conduct 
such  operations  without  equipping  its 
airplanes  with  two  independent 
electrical  power-generating  sources, 
or  a  standby  battery  or  alternate 
source  of  electrical  power:  and  (3)  a 
redundant  energy-system  for 
gyroscopic  instruments. 

Denial.  11/20/00.  Exemption  No.  7382 

Docket  So.:  30183 

Petitioner  Aero  Sports  Connection.  Inc. 

Section  of  the  14  CFR  Affected:  14  CFR 
91.319(a)(2) 


Description  of  Relief  Sought/ 

Disposition :Tn  permit  .'\SC  members 
who  own  an  aircraft  with  an 
experimental  certificate  to  be 
compensated  for  the  use  of  the  aircraft 
in  transition  training  conducted  by 
authorized  flight  instructors. 

Grant.  11/28/00.  Exemption  \'o.  7390 

Docket  No:  28663 

Petitioner:  Goodyear  do  Brasil  Produtos 
de  Borracha  Ltda. 

Section  of  the  14  CFR  Affected :14  CFR 
145.47(b) 

Description  of  Relief  Sought/ 

Disposition:  To  permit  Goodyear  to 
use  the  calibration  standards  of  the 
Instituto  Nacional  de  Metrologia. 
Normalizagao  e  Qualidade  Industrial 
in  lieu  of  the  calibration  standards  of 
the  L'.,S.  National  Institute  of 
Standards  and  Tet;hnolog\"  to  test  its 
inspection  and  test  equipment. 

Grant.  11 '30/00.  Exemption  No.  6547B 

Docket  No:  2700-[ 

Petitioner:  BAE  Systems  Regional 

Aircraft  (formerly  British  Aerospace 

Regional  Aircraft) 
Section  of  the  14  CFR  Affected:  14  CFR 

§  §  25.562(c)(5)  and  25.785(a) 
Description  of  Relief  Sought/ 

Disposition:  To  permit  the  retrofit  of 

front  row  passenger  seating  in 

Jetstream  .Series  4100  airplanes 

already  delivered. 
Grant.  11/21/00.  E.\emption  No.  5587G 

Docket  No  :  23495 

Petitioner:  Department  of  the  Army 

Section  of  the  14  CFR  Affected:  14  CFR 
91  209(a)(1)  and  (2) 

Description  of  Relief  Sought/ 

Disposition:  To  permit  the  Array  to 
conduct  certain  military  training 
operations  at  night  without  lighted 
aircraft  position  lights. 

Grant.  11/20/00.  Exemption  No.  3946 F 

Docket  No  :  29820 

Petitioner  Bombardier  .-\erospace 

Section  of  the  14  CFR  Affected:  14  CFR 
25.785(b) 

Description  of  Relief  Sought/ 

Disposition:  To  provide  relief  from  the 
general  occupant  prf)tection 
requirements  for  occupants  of 
multiple  place  side-facing  seats  that 
dit'  oi:cupied  during  takeoff  and 
landing  for  Bombardier  Global  Model 
BD-7001A10  airplanes  manufactured 
prior  to  [anuarv  1.  2004. 

Partial  Grant.  11/1 7/00.  Exemption  No. 
7 120  A 

Petitions  for  Exemption 

Docket  No  :  2ii649 
Petitioner:  Boeing  (Company 
Section  of  the  14  CFR  Affected:  14  CFR 
25.562(b)(2) 


Description  of  Relief  Sought:  To  permit 
flight  deck  seats  on  the  Boeing  Models 
777-200LR  and  777-300ER  airplanes, 
without  complying  with  the  floor 
pitch  and  roll  requirements  of 
25.562(b)(2)  (Amendment  25-64). 

Docket  No:  30162 

Petitioner:  Emerson  Electric  Co. 

Section  of  the  14  CFR  Affected: 

Paragraphs  4(a)  and  4{b)  of  Appendix 
A  to  14  CFR  part  91 

Description  of  Relief  Sought:  To  allow 
Emerson  to  operate  its  aircraft,  with 
Honeywell  and  Collins  avionics 
installed,  in  an  "on-condition" 
maintenance  program  in  accordance 
with  the  equipment  manufacturer's 
recommendations  for  on-aircraft 
ground  or  flight  check,  rather  than 
meeting  the  bench  check 
requirements  of  paragraphs  4(a)  and 
4(b)  of  Appendix  A  of  part  91. 

DorJcef  iVo..-30166 

Petitioner:  Balloon  Federation  of 
America 

Section  of  the  14  CFR  Affected:  14  CFR 
91.119fb)and  (c) 

Description  of  Relief  Sought:  To  permit 
BFA  to  conduct  a  safety  study  during 
which  BFA  member  pilots  would  be 
allowed  to  operate  balloons  (1)  Below 
an  altitude  of  1 .000  feet  above  the 
highest  obstacle  within  a  horizontal 
radius  of  2.000  feet  of  the  aircraft, 
when  operated  over  congested  areas, 
and  (2)  below  an  altitude  of  500  feet 
above  the  surface  in  other  than 

.    congested  areas. 

DocAref.Vo..- 30155 

Petitioner:  University  of  Oklahoma 
Department  of  Aviation 

Section  of  the  14  CFR  Affected:  14  CFR 
141.36{b)(2)(i).(c)(3)(ij.  and  (d)(1) 

Description  of  Relief  Sought:  To  allow 
ODA  to  (1)  Use  an  assistant  chief 
instructor  who  has  not  had  at  least 
one  year  of  flight  training  experience. 
(2)  use  an  assistant  chief  instructor 
who  has  not  had  at  least  one  year  of 
instrument  flight  instructor 
experience,  and  (3)  use  an  assistant 
chief  instructor  who  has  had  at  least 
700  hours  rather  than  1 .000  hours  of 
experience  as  a  pilot  in  command. 

DotAe/iVo.  30059 

Petitioner:  Saudi  Arabian  Oil  Company 

Section  of  the  14  CFR  Affected:  14  CFR 
61.51(fi 

Description  of  Relief  Sought:  To  permit 
Saudi  Aramco  commercial  helicopter 
pilots  flying  as  second  pilots  aboard 
•Bell  212.  412.  or  214ST  helicopters 
operated  by  Saudi  Aramco  to  count 
such  time  as  second-in-command 
time  toward  fulfillment  of  the  flight 
time  requirements  of  14  CFR 
necessary  to  take  the  airline  transport 
pilot  practical  test. 
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Docket  No.:  30172 

Petitioner:  Raytheon  Aerospace  Support 

Services 
Section  of  the  14  CFR  Affected:  14  CFR 

145.61 
Description  of  Relief  Sought:  To  allow 

Raytheon  to  perform  work  on  U.S. 

Customs  airplanes  without  retaining  a 

copy  of  the  records  of  the  work 

performed. 

(FR  Doc.  00-32417  Filed  12-19-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notification  of  Modification  of 
information  Collection  Requirements; 
Comment  Request 

AGENCY:  Federal  Railroad 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  intends  to 
modify  existing  instructions  of  three 
currently  approved  information 
collection  reporting  forms.  The  revised 
instructions  will  be  added  to  the  next 
edition  of  the  FRA  Guide  for  Preparing 
Accident/Incident  Reports.  For  a 
projected  five-year  period,  FRA  seeks  to 
gather  additional  data  that  is  needed  in 
order  to  enhance  rail  safety.  However, 
only  the  instructions  will  be  revised. 
FRA  contemplates  no  change  to  the  data 
elements  of  any  of  the  three  applicable 
reporting  forms,  and  believes  there  will 
be  no  change  in  the  number  of 
responses.  FRA  seeks  to  capture 
information  concerning  "remote  control 
devices"  that  is  not  presendy  provided 
by  the  railroads  in  order  to  further 
reduce  the  number  and  severity  of 
railroad  accidents/incidents,  and 
accompanying  casualties  to  railroad 
workers  and  members  of  the  public. 
FRA  estimates  that  there  will  be  no 
change  in  the  burden  time  per  response 
for  each  form;  that  there  will  be  no 
change  in  the  total  burden  hours  for  the 
three  relevant  reporting  forms;  and  that 
there  will  be  no  change  in  the  total 
burden  hours  for  the  entire  currently 
approved  information  collection.  FRA  is 
working  with  members  of  the  railroad 
industry  and  members  of  railroad  labor 
unions  in  this  partnership  effort.  FRA 
has  met  with  representatives  of  the 
railroad  industiy  and  railroad  labor 
unions  to  explain  the  type  of  data 
needed  and  to  solicit  their  views,  FRA 
will  continue  to  consult  with  them 


regarding  final  changes  to  the 
instructions  to  be  included  in  the  next 
Guide.  FRA  includes  a  copy  of  the 
modified  instructions  with  this  notice. 
DATES:  Comments  are  requested  no  later 
than  February  20,  2001. 
ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Robert 
Brogan,  Office  of  Safety,  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW..  Mail  Stop  17.  Washington. 
DC  20590.  (telephone:  (202)-493-6292). 
or  Nancy  Friedman,  Trial  Attorney, 
Office  of  Chief  Counsel,  Federal 
Railroad  Administration.  1120  Vermont 
Ave..  NW.,  Mail  Stop  10.  Washington. 
DC  20590,  (telephone:  (202)-493-6034). 
(These  telephone  numbers  are  not  toll- 
free.)  Commenters  requesting  FRA  to 
acknowledge  receipt  of  their  respective 
comments  must  include  a  self-addressed 
stamped  postcard  stating,  'Comments 
on  OMB  control  number  2130-0500." 
Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  493- 
6265  or  (202)  493-6068,  or  E-mail  to 
Robert  Brogan  at  robert.brogan@ 
fra.dot.gov,  or  to  Nancy  Friedman  at 
nancy. friedman®  fra.dot.gov.  Please 
refer  to  the  assigned  OMB  control 
number  in  any  correspondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  its  currently  approved 
information  collection  submission,  as 
necessary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Brogan.  Office  of  Planning  and 
Evaluation  Division.  RRS-21.  FRA.  1120 
Vermont  Ave.,  NW..  Mail  Stop  17. 
Washington.  DC  20590  (telephone:  (202) 
493-6292)  or  Nancy  Friedman.  Trial 
Attorney.  Office  of  Chief  Counsel.  FRA. 
1120  VeVmont  Ave..  NW..  Mail  Stop  10. 
Washington,  DC  20590  (telephone:  (202) 
493-6034).  (These  telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  No.  104-13,  §  2,  109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  §§  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  §  3506(c)(2)(A):  5  CFR 
§§  1320.8(d)(1).  1320.10(e)(1), 
1320.12(a).  Specifically.  FRA  invites 
interested  respondents  to  comment  on 
the  following  summary  of  proposed 
information  collection  activities 
regarding  (i)  whether  the  information 


collection  activities  are  necessary  for 
FRA  to  properly  execute  its  functions, 
including  whether  the  activities  will 
have  practical  utility:  (ii)  the  accuracy  of 
FRA's  estimates  of  the  burden  of  the 
information  collection  activities, 
including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates:  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  [e.g..  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
§3506(c)(2)(A)(i)-(iv);5CFR 
1320.8{d)(l)(i)-{iv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collection  of  information  mandated 
by  Federal  regulations.  In  summary. 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information: 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
§3501. 

Below  is  a  brief  summary  of  currently 
approved  information  collection 
activities  that  FRA  seeks  to  slightly 
modify.  FRA  requests  continuation  of 
the  current  approval  for  the  reasons 
listed  in  the  summar\  above. 

Title:  Accident/Incident  Reporting 
and  Recordkeeping. 

OMB  Control  Number:  2130-0500. 

Abstract:  The  collection  of 
information  is  due  to  accident  reporting 
regulations  set  forth  in  49  CFR  part  225 
w"hich  require  railroads  to  submit 
monthly  reports  summarizing  collisions, 
derailments,  and  certain  other  accident/ 
incidents  involving  damages  above  a 
periodically  revised  dollar  threshold,  as 
well  as  certain  injuries  to  passengers, 
employees,  and  other  persons  on 
railroad  property  (including  those 
which  are  railroad  work-related). 
Because  the  reporting  requirements  and 
information  needed  regai-ding  each 
category  are  unique,  a  different  form  is 
used  for  each  category,  FRA  is 
modifying  the  instructions  for  two  of  the 
three  referenced  agency  forms  to  request 
that  the  "Special  .Study  Block"  (SSB)  of 
each  form  be  used  to  capture  (with 
coded  letters)  information  pertaining  to 
accidents/incidents  which  involve 
"remote  control"  de\ices.  The  third 
form  will  capture  the  required  data  with 
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an  annotation  in  the  narrative  portion  (jf 
the  form. 

FR.-\  publishes  these  instructions  as 
provided  for  in  the  final  section 
pertaining  to  "Special  Study  Blocks" 
included  in  the  preamble  to  FR.-\s  final 
rule  on  Railroad  Accident  Reporting  (49 
CFR  part  225).  Specifically,  the  Final 
Decision  section  of  "Special  Studv 
Blocks "  in  the  preamble  to  that  final 
rule  provides  that:  "The  Rail  Equipment 
Accident/Incident  Report  (Form  FRA  F 
6180.54)  contains  two  SSBs  in  block 
"49."  As  the  need  arises,  FRA  will 
notifv'  the  railroads  in  writing,  or  if 
appropriate,  through  publication  in  the 
Federal  Register,  of  the  purpose  and  the 
tvpe  of  information  that  is  to  be 
collected.  FRA  will  be  as  specific  as 
possible  in  order  to  minimize  both  costs 
and  the  amount  of  time  associated  with 
the  collection  of  this  new  information 
Each  SSB  has  20  characters  in  order  to 
standardize  the  data  structure  for 
computer  files.  FRA  believes  the  SSBs 
will  prove  extremely  valuable  in 
collecting  information  to  help  FR.^ 
identify  and  evaluate  issues  of  safety 
concern  as  well  as  other  non-safety 
issues  as  the  need  arises. 

FRA  anticipates  that  use  of  one  or 
more  SSBs  will  be  occasional,  rather 
than  continuous.  As  appropriate,  FRA 
will  consult  with  the  Railroad  Safety 
Advisory  Committee  (RS.\C)  before 
formulating  the  respective  information 
collections."  (see  61  FR  30947;  (une  18, 
1996). 

Form  Xumberlsl  FR.-\  F  6180.54,  FRA 
F  6180.55a.  FR.A  F  6180.57. 

Affected  Public  Businesses. 

Respondent  I  'niverse  685  railroads. 

Frequency  at  Submission:  On 
occasion. 

Total  Responses   18.500  (for  .3  listed 
forms);  75.352  (for  entire  information 
coUectionl. 

Estimated  Total  Annual  Burden: 
28.900  hours  (for  3  listed  forms);  63.058 
hours  (for  entire  information  collection) 

Status  Ctmtinuation  of  C^urrent 
Approval. 

Pursuant  to  44  L'.S  C.  3507(a)  and  5 
CFR  1320.5(b),  1320.8(b)(3)(vi).  FRA 
informs  all  interested  parties  that  it  ruav 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

.\uthority:  44  I'.S.C.  §§3501-3520. 

kathy  .\.  Weiner. 

Director,  Office  of  Information  Technology 
and  Support  Systems.  Ffderal  Railroad 
Administratinn. 

.\ttachment  lo  Federal  Register  Notice 

Listed  b('!'>'.\   i;-^'  proposed  changes  to 
instruLtion.s  lor  i-KA  Forms  F  6180. .i4. 


tilHll  'I'li    fihl  hlHd.T?  to  be  included  in  the 
next  •.-^liiiuii  (  t  KK.As  Cuide  to  Preparing 
Ai:i,ideiil/hu  ident  Keports,  The  changes 
spetity  the  tvpe  of  infurniittiun  to  be  captured 
about  remote  ( Dntrolled  devices  through  the 
use  of  coded  letters  in  the  "Special  Study 
Blocks." 

General  Definition 

Remote  Control  Ircinsmitter' Receiver — A 
term  used  to  describe  the  critical  components 
involved  in  opemling  on-track  equipment  by 
radio  signals  trcuisniitted  from  a  portable 
transmitter  to  d  re(.eiver  located  on  board  the 
on-track  equipment    The  device  will  be 
cdpat)le  of  transmitting  from  outside  of  the 
operating  i  umpartment  of  a  designated  and 
equipped  unit  of  on-track  rail  equipment  and 
will  transmit  coded  command  signals  which 
will  operate,  at  a  minimum,  the  equipment's 
speed,  direction,  braking  and  shutdown 
systems 

Specific  Code  and  Definition  for 

Rail  Equijiment  ai  cident/in(  ident  (Form 
bl8U.54) 

Remotely  (Controlled  Operation — A 
movement  of  on-lrack  rail  equipment  that  is 
controlled  by  an  employee  or  contractor 
using  a  remote  transmitter/receiver  designed 
to  control  the  locomotive,  maintenance 
machine,  or  other  type  of  self-propelled  on- 
track  rail  equipment   (Code  =  R) 

When,  on  Form  FRA  F  6180  54,  the  Special 
Study  Block  (4'1)  is  annotated  with  the  letter 
"R".  it  will  indicate  that  remotely  controlled 
operations  were  in  effect 

When,  on  Form  FRA  F  61 80. 54.  the  Special 
Study  Block  (49)  is  left  blank,  it  will  indicate 
conventional  or  non-remote  equipment 
movement. 

Note:  Entries  in  Block  34  relate  to  the 
number  of  locomotive  units  and  their 
placement  in  a  consist  or  train.  Notations  in 
Block  .34  are  separate  and  apart  from  data 
being  collected  in  Special  Study  Block  49 

Specific  Code  and  Definition  for 

Highway-Rail  Crade  Crossing  ai  cident/ 
incident  (Form  (iIHO.tT] 

Remotely  Controlled  Operation — .K 
movement  of  on-track  rail  equipment  that  is 
controlled  by  an  employee  or  contractor 
using  a  remote  transmitter/receiver  designed 
to  control  the  locomotive,  maintenance 
machine,  or  other  type  of  self-propelled  on- 
track  rail  equipment.  ((Code  =  R) 

When,  on  Form  FR.^  F  6180  57,  the  Special 
Study  Block  (53al  is  annotdted  with  the  letter 
"R".  It  will  indicate  that  remotely  controlled 
operations  were  in  effect. 

When,  on  Fonn  FRA  F  6180.57,  the  Special 
Study  Block  (53a)  is  left  blank,  it  will 
indicate  conventional  or  luin-remnle 
equipment  was  involve<i 

Specific  Codes  uml  l)rtinit:<ins  lor: 

Railroad  Casualties  to  persons:  Injury 
Illness  Summary  (Form  6180.55a) 

Remotely  ControUfd  Operatirm — .X 
movement  of  on-trac  k  rail  equipment  that  is 
controlled  by  an  employee  or  contractor 
using  a  remote  transmitter/receiver  designed 
to  control  the  loi  (iniotive.  maintenance 
machine,  or  other  type  of  self-propelled  on- 
track  rail  equipment.  (Code  =  R) 


Carrying — When  an  injured/ill  employee  or 
contractor,  has  on  his  or  her  person  a  remote 
transmitter  capable  of  controlling  the 
locomotive,  maintenance  machine,  or  other 
type  of  self-propelled  on-track  rail 
equipment.  (Code  =  C) 

Not  Carrying — When  anv  person  is  injured 
or  becomes  ill  during  a  remotely  controlled 
operation,  and  the  injured/ill  person  is  not 
carr\ing  a  remote  transmitter  capable  of 
controlling  a  locomotive,  maintenance 
machine,  or  other  type  of  self-propelled  on- 
track  rail  equipment.  (Code  =  N) 

Operating — When  an  injured/ill  employee 
or  contractor,  at  the  time  of  the  accident/ 
incident,  has  on  his  or  her  person  a  remote 
transmitter  capable  of  controlling  a 
locomotive  or  maintenance  machine,  and 
other  tvpe  of  self-propelled  on-track  rail 
equipment.  (Code  =  O) 

Not  Operating — When  an  injured/ill 
employee,  at  the  time  of  the  accident/ 
incident,  has  on  his  person  a  remote 
transmitter  capable  of  controlling  a 
locomotive  or  maintenance  machine,  and  is 
not  operating  the  remote  transmitter.  (Code  = 
N) 

Below  are  all  possible  valid  coding 
scenarios  for  casualty  reporting  involving 
Remote  Control  Operations. 

When  used,  any  three  (3)  letter 
combination  must  be  preceded  by  an  asterisk 
(*)  and  must  be  shown  as  the  first  four  (4) 
characters  in  the  reporting  area  headed 
"narrative". 

RCO  =  Remotely  Controlled  Operation, 
injured/ill  employee  or  contractor  is  carrying 
remotely  controlled  transmitter,  and  is 
operating  the  remotely  controlled  movement 
at  the  time  of  accident/incident. 

RCN  =  Remotely  Controlled  Operation, 
injured/ill  employee  or  contractor  is  carrying 
remotely  controlled  transmitter,  and  is  NOT 
operating  the  remotely  controlled  movement 
at  the  time  of  accident.'incident. 

RNN  =  Remotely  Controlled  Operation. 
Injured/Ill  person  is  NOT  carrying  remotely 
controlled  transmitter,  and  is  NOT  operating 
the  remotely  controlled  mo\'ement  at  the 
time  of  accident/incident. 

When,  on  Form  FR.^  F  6180,55a,  the 
reporting  area  headed  "narrative"  i.s  not 
annotated  with  any  three  (3)  letter 
combination  (shown  above]  preceded  by  an 
asterisk  (*  I  and  shown  as  the  first  four  (4) 
characters  in  the  "narrative"  section,  it  will 
indicate  that  remotely  controlled  operations 
were  not  in  effect. 

.■\dditiun  to  Appendix  F  Tools.  Macbinrn\ 
.■\ppliances.  Structuri^s.  S:irfaces  (etc.  I 
Circumstance  Codes: 

Add:  "34~Remote  Control  Transmission 
Cnif 

iFR  Dot   00-32415  Filed  12-19-00;  8:45  ami 
BILLING  CODE  4giO-06-P 


Federal  Register /Vol,  65,  No,  245 /Wednesday.  December  20.  2000 /Notices 


79917 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33972] 

Austin  Area  Terminal  Railroad,  Inc.— 
Change  In  Operators  Exemption — 
Trans-Glot>al  Solutions,  Inc. 

Austin  Area  Terminal  Railroad,  Inc, 
(AATR)  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
change  operators  fi^om  Trans-Global 
Solutions,  Inc.  d/b/a  Austin  Area 
Terminal  Railroad  (TGS)  to  AATR  on  a 
line  of  railroad  owned  by  Capital 
Metropolitan  Transportation  Authority.' 
The  line  extends  between  milepost 
AUNW-MPO,0  (SPT-MP  57.00).  west  of 
Giddings,  to  milepost  AUNW-MP154,07 
(SPT-MP  99,04),  at  Llano,  including  the 
Marble  Falls  Branch  (6.43  miles),  the 
Scobee  Spur  {3.3  miles),  and  the  Burnet 
Spur  (0.93  mile),  for  approximately  162 
miles,  in  Bastrop,  Burnet,  Lee,  Llano. 
Travis,  and  Williamson  Counties,  TX. 
This  change  in  operators  is  exempt 
under  49  CFR  1150.31(a)(3).2 

The  parties  indicate  that  the 
exemption  will  be  effective  on  or  about 
December  13,  2000.  The  earliest  the 
transaction  can  be  consummated  is 
December  13,  2000  (7  days  after  the 
exemption  was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S,C,  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No,  33972.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street,  NW„  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 


'  .\.ATR  is  a  wholly  owned  subsidiary  of  TGS. 

•  In  nriiiT  to  qualify  for  a  change  in  operators 
expinption.  an  applicant  must  give  notice  to 
shippers  on  the  line.  Sef  49CFR  11.50.32(b).  By 
letter  filed  on  December  11.  2000.  AATR  has 
certified  to  the  Board  that  it  has  sent  notice  to  all 
shippers  on  the  line  that  AATR  will  be  providing 
service  ill  place  of  TGS. 


pleading  must  be  served  on  Edward  D. 
Greenberg,  Esq.,  Galland,  Kharasch, 
Greenberg,  Fellman  &  Swirsky,  P.C, 
Canal  Square,  1054  Thirtv-First  Street, 
NW,,  Washington,  DC  20007-4492. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
VmW.STB.DOT.GOV. 

Decided;  December  12.  2000. 
By  the  Board.  David  M.  Konschnik.  Director. 
Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  00-32156  Filed  12-19-00;  8:45  am! 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-406  (Sub-No.  13X)] 

Central  Kansas  Railway,  L.L.C.— 
Abandonment  Exemption^in  Reno, 
Kingman,  Harper,  Rice,  and 
McPherson  Counties,  KS 

Central  Kansas  Railway.  L.L.C.  (CKR) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon:  (1)  its  H&S 
Branch  between:  (a)  milepost  3.6  at 
Hutchinson  and  milepost  31.1  at 
Kingman;  and  (b)  milepost  48.2  at  Rago 
and  milepost  59.7  at  Harper;  and  (2)  its 
McPherson  Branch  between  milepost 
58.0  at  Conway  and  milepost  77.4  at 
Lyons,  a  distance  of  approximately  58,4 
miles  in  Reno.  Kingman.  Harper. 
McPherson.  and  Rice  Counties.  KS.  The 
line  traverses  United  States  Postal 
Service  Zip  Codes  67501.  67502.  67503. 
67504. 67505. 67058. 67068. 67128. 
67142.  67457,  67460,  67554,  and  67570. 

CKR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  has  been  no 
overhead  traffic  on  the  line  during  the 
past  two  years;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  state  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Surface 
Transportation  Board  (Board)  or  with 
anv  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 


the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1 105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1 105.1 1 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  January  19.  2001.  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues.'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).-  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  January  2. 
2001.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  9. 
2001 .  with:  Surface  Transportation 
Board.  Office  of  the  Secretarv.  Case 
Control  Unit.  1925  K  Street.  NIV.. 
Washington.  DC  20423. 

A  copv  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representati\e:  Karl  Morell.  Ball  lanik 
LLP.  1455  F  St..  NW..  Suite  225. 
Washington.  DC  20005. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environiiiental  issues  (whether  raised 
bv  a  parlv  or  b\  the  Boards  .Section  of 
Environmental  .Analysis  in  its  independent 
investigation!  cannot  be  made  before  the 
exemptions  effective  date.  .See  Exemption  ofOut- 
o'  .Sen-Jce  Hail  l-inps.  5  l.C.C.2d  ;i7r  11989).  Any 
request  tor  a  stay  should  lie  Tiled  as  soon  as  possible 
so  that  the  Board  may  lake  appropriate  action  tiefore 
the  exemptions  effective  dale. 

-Each  offer  of  financial  assistance  must  be 
accompanied  b\  the  fding  fee.  which  currently  is 
set  at  SlOUO.  See  49  CFR  I002.2(n(25). 
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(!KR  hd>  filr'fi  ail  f luirdiiini'iital 
report  whu  h  .ul(irf'^><'s  tht-  fffc*  ts,  it 
dn\ .  on  thf-  fiuiriinnu'iitdl  .md  hi-.tiirii 
rPSDurc  i-'s   Th*'  StM  tii  iii  i  it  Km  iri  i;im>'iit,i; 
AnaKsis  iSKAi  will  issuf  an 
envirnnnientai  asst'ssnu'iit  iKA;  bv 
Dec  f>mhtrT  22,  _'()()(),  Interpstt'ii  [ifr-oii^ 
!na\'  obtain  a  i  dpv  of  thf  KA  b\  writing 
to  SKA  (Room  500,  Surfai  v 
TransportdtHin  Board,  Washington,  DC' 
2042,3)  or  bv  (dllint;  .SKA,  at  (202)  ,Tti5- 
1545   (jjoiinents  on  t'nvirnnnu'iitiil  dud 
historic  [)rt'ser\at!i)ri  matters  inii^t  rii' 


tiK'tl  v\  itiiiii  15  <ia\s  after  the  EA 
)»•(  oiiies  ,i\,iilahle  to  the  puf)li('. 

Km  iroiiinental.  fiist(jri(.  preservation. 
[Miblii   use,  or  trail  use/rail  banking 
I  iiniiilioiis  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision 

Pursuant  to  the  provisions  of  49  C.FR 
1  !52  2M(e)(2],  (  :KR  shall  file  a  notice  of 
i.onsuiiimation  with  the  Board  ti.i  signify 
that  it  has  exi-rcised  the  authority 
granted  ,ind  fulh'  abandoned  its  line,  if 
I  onsuinmation  has  not  been  effected  bv 
(!KR's  filing  of  a  notice  of 
I  iinsuniination  b\'  December  20.  2001. 


and  there  are  no  legal  or  regulatory 
harriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
WWW. STB. D0T.GOV. 

Dec  ided:  December  12.  2000. 

B\  the  Board.  David  M.  Konsrhnik. 
Dirfi  tor.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Srrrt'tan. 

!FR  Do(    ()0-,!22r9  Filed  12-14-00;  8:45  am] 
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DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 

20  CFR  Parts  718.  722,  725,  726,  727 
RIN1215-AA99 

Regulations  implementing  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969,  as  Amended 

agency:  Employment  Standards 
Administration,  Labor 
ACTION:  Final  rule. 

SUMMARY:  On  Januan,'  22.  1997.  the 
Department  issued  a  proposed  rule  to 
amend  the  regulations  implementing  the 
Black  Lung  Benefits  Act.  62  PR  3338- 
3435  (fan.  22.  1997).  When  the  comment 
period  closed  on  August  21.  1997,  the 
Department  had  received  written 
submissions  from  almost  200  interested 
persons,  including  coal  miners,  coal 
mine  operators,  insurers,  physicians, 
and  attornevs  The  Department  also  held 
hearings  in  Charleston.  West  Virginia, 
and  Washington.  D.C.  at  which  over  50 
people  testified.  The  Department 
carefullv  reviewed  the  testimony  and 
the  comments  and.  on  October  8,  1999, 
issued  a  second  notice  of  proposed 
rulemaking.  64  PR  54966-55072  (Oct.  8. 
1999).  In  its  second  notice,  the 
Department  proposed  changing  several 
of  the  most  important  provisions  in  its 
initial  proposal.  The  Department  also 
explained  its  decision  not  to  alter  the 
original  proposal  with  respect  to  other 
key  regulations  based  on  the  comments 
received  to  date  Finally,  the 
Department  prepared  an  initial 
regulatory  flexibility  analysis.  In  order 
to  ensure  that  small  businesses  that 
could  be  affected  by  the  Department's 
proposal  received  appropriate  notice  of 
the  Department's  proposed  changes,  the 
Department  mailed  a  copy  of  the  second 
notice  of  proposed  rulemaking  to  all 
coal  mine  operators  contained  in  the 
databases  maintained  by  the  Mine 
Safety  and  Health  Administration. 

The  Department  initially  allowed 
interested  parties  until  December  7. 
1999  to  file  comments  to  its  seccmd 
proposal,  but  extended  that  period  until 
January  6.  2000.  The  Department 
received  37  written  submissions  before 
the  close  of  the  comment  period,  from 
groups  representing  both  coal  miners 
and  coal  mine  operators.  The 
Department  also  received  comments 
from  individual  miners,  various  coal 
mining  and  insurance  companies,  as 
well  as  from  claims  processing 
organizations,  attorneys,  and  various 
professional  organizations.  The 
Department  has  carefullv  reviewed  all  of 
the  comments,  and  is  issuing  its  final 


rule  The  rule  contains  a  final  regulatory 
flexibilitv  analysis  as  required  by  the 
Regulatorv  Flexibilitv  Act. 
EFFECTIVE  DATE:  lanuarv'  19.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  DeMarce.  (202)  693-0046. 
SUPPLEMENTARY  INFORMATION:  The 
Department's  final  rule  reprints  20  CFR 
Parts  718  (except  Tables  Bl  through  B6 
in  Appendix  B).  722.  725.  and  726  in 
their  entirety  The  Department  has  not 
revised  all  of  the  regulations  in  these 
parts.  A  detailed  list  of  the  regulations 
to  which  the  Department  has  made 
substantive  revisions  follows  the 
Summary  of  Noteworthy  Regulations 
below,  accompanied  by  a  list  of 
regulations  to  which  the  Department  has 
made  technical  revisions,  a  list  of 
regulations  that  the  Department  has 
deleted,  and  a  list  of  regulations  that  the 
Department  has  not  changed  in  any 
manner 

Summary  of  Noteworthy  Provisions 

District  Director  Claims  Processing 

These  final  regulations  implementing 
the  Black  Lung  Benefits  Act  provide 
simplifif^d  administrative  procedures  for 
the  adjudication  of  claims  pending 
before  the  Office  of  Workers' 
Compensation  Programs  (OWCP).  The 
new  streamlined  procedures  are  less 
formal  and  should  be  easier  for  claims 
participants  to  understand.  They  require 
the  district  director  to  issue  fewer 
documents  and  therefore  involve  fewer 
procedural  steps  and  deadlines.  They 
also  require  fewer  responses  from  the 
parties  These  changes  are  in  response 
to  the  many  comments  the  Department 
has  received  asking  that  OWCP's 
procedures  be  simplified  and  made  less 
formal  and  adversarial 

In  its  initial  notice  of  proposed 
rulemaking,  the  Department  announced 
its  intent  to  amend  these  regulations 
with  the  goal  of  helping  to  improve 
services,  streamline  the  adjudication 
process  and  simplify'  the  regulations' 
language.  The  Department  noted 
OVVCP's  many  years  of  experience 
administering  the  program  and  the 
variety  of  ideas  for  change  which  had 
resulted  from  it.  62  PR  3338  (Jan.  22. 
1997).  In  the  second  notice  of  proposed 
rulemaking,  the  Department  emphasized 
its  commitment  to  improve  the  quality 
of  the  information  it  provides  the  parties 
to  a  black  lung  claim.  As  part  of  this 
commitment,  the  Department  noted  its 
intent  to  substantially  rewrite  the 
documents  used  by  district  directors  to 
notify  parties  of  the  "initial  findings"  on 
their  claims.  The  Department  stated  its 
goal  was  to  help  make  claim  processing 
by  district  offices  easier  to  understand 
and  to  give  claimants  a  clear  picture  of 


the  medical  evidence  developed  in 
connection  with  their  claims  so  that 
they  were  able  to  make  more  informed 
decisions  as  to  how  to  proceed.  The 
Department  also  noted  that  it  had 
attempted  to  "eliminatle]  the  hierarchy 
of  response  times"  at  the  district 
director  level.  64  PR  54992  (Oct.  8. 
1999).  After  the  receipt  of  many 
comments  addressing  its  proposals,  the 
Department  has  determined  that  a  more 
comprehensive  streamlining  of  district 
director  procedures  is  warranted. 

The  Department  has  therefore 
eliminated  the  use  of  initial  findings 
and  the  required  responses  to  them,  as 
well  as  the  district  director's  initial 
adjudication  as  proposed  in  §§  725.410- 
725.413  Similarly,  the  Department  has 
altered  the  rules  governing  informal 
conferences.  §  725.416.  If  a  conference  is 
held,  no  memorandum  of  conference 
will  result,  §  725.417(c).  Instead,  OWCP 
will  issue  only  one  decisional  document 
at  the  conclusion  of  the  district 
director's  processing  of  a  claim:  in  most 
cases  a  proposed  decision  and  order, 
§  725  418.  The  proposed  decision  and 
order  will  give  rise  to  the  thirty-day 
period  for  requesting  a  hearing  before 
the  Office  of  Administrative  Law  Judges 
and,  if  no  such  hearing  is  requested,  to 
the  one-year  period  for  filing  a  request 
for  modification,  §  725.419.  The 
proposed  decision  and  order  will  also 
contain  the  district  director's  final 
designation  of  the  responsible  operator 
liable  for  the  payment  of  benefits,  and 
the  dismissal  of  all  other  potentially 
liable  operators  that  had  previously 
received  notice  of  the  claim. 

The  Department  hopes  that  the 
absence  of  documents  with  titles  such 
as  "initial  findings"  and  "memorandum 
of  conference  "  will  encourage  a  less 
adversarial  and  less  formal  development 
of  the  necessary'  evidence  and  will 
promote  more  timely  evidentiary 
development.  As  previously  proposed, 
the  district  director  will  engage  in  a 
preliminary'  gathering  of  the  relevant 
evidence.  He  will  develop  medical 
evidence,  including  the  complete 
pulmonary*  evaluation,  §§  725.405- 
725.406.  He  will  identify'  and  notif\' 
those  coal  mine  operators  among  the 
claimant's  former  employers  which  he 
deems  to  be  potentially  liable  operators, 
§  725.407,  and  gather  evidence  from 
them  regarding  their  employment  of  the 
miner  and  their  status  as  operators, 
§  725.408.  At  the  conclusion  of  this 
evidence-gathering,  however,  rather 
than  issue  an  initial  finding  (a 
document  with  the  appearance  of  a 
preliminary  adjudication  of  the  claim), 
the  district  director  will  issue  a 
schedule  for  the  submission  of 
additional  evidence,  §  725.410.  This 


document  will  contain  a  summary  of  the 
results  of  the  complete  pulmonary 
evaluation  and  the  district  director's 
preliminary  analysis  of  that  evidence. 
The  analysis  will  include  a  discussion 
of  any  of  the  elements  of  entitlement 
that  appear  not  to  have  been  established 
and  why.  The  schedule  will  also  contain 
the  district  director's  designation  of  a 
responsible  operator  liable  for  the 
payment  of  claimant's  benefits.  If  the 
designated  responsible  operator  is  not 
the  miner's  last  employer,  the  district 
director  will  include  with  the  schedule 
the  statements  necessary  to  comply  with 
§  725.495(d). 

The  schedule  will  allow  the  claimemt 
and  the  designated  responsible  operator 
not  less  than  60  days  to  submit 
additional  evidence,  including  evidence 
relevant  to  the  claimant's  entitlement  to 
benefits  and  the  employer's  liability  for 
them.  The  schedule  will  also  allow  at 
least  an  additional  30  days  within 
which  to  respond  to  evidence  the  other 
party  submits,  §  725.410(b).  These  time 
periods  may  be  extended  for  good  cause 
shown.  §  725.423.  The  district  director 
will  serve  the  schedule  by  certified  mail 
on  all  parties  and  will  include  with  it 
copies  of  all  relevant  evidence, 
§  725.410(c).  The  schedule  will  also 
inform  the<:laimant  and  the  designated 
responsible  operator  of  their  rights, 
including  the  right  to  submit  additional 
evidence  and  the  right  to  fiirther 
adjudication  of  the  claim. 
§  725.410(a)(4).  Finally,  the  schedule 
will  notify  the  claimant  that  he  has  the 
right  to  obtain  representation  and  that, 
if  the  designated  responsible  operator 
fails  to  accept  the  claimant's  entitlement 
within  the  specified  time  and  the 
claimant  establishes  his  entitlement  to 
benefits  payable  by  that  operator,  the 
responsible  operator  will  be  liable  for  a 
reasonable  attorney's  fee. 

The  new  procedure  requires  a 
responsible  operator  to  respond  within 
30  days  as  to  the  liability  designation  in 
the  schedule,  §  725.412(a)(1).  Silence  on 
the  responsible  operator's  part  will  be 
deemed  an  acceptance  of  the  district 
director's  designation  as  to  its  liability. 
Silence  on  the  operator's  part  with 
respect  to  claimant's  entitlement, 
however,  will  be  deemed  a 
controversion.  If  the  operator  wishes  to 
accept  a  claimant's  entitlement  to 
benefits,  it  must  file  a  statement 
indicating  this  intent  within  30  days  of 
issuance  of  the  district  director's 
schedule,  §  725.412(b).  Thus,  this 
schedule  requires  a  less  comprehensive 
operator  response  than  the  initial 
findings  would  have.  The  responsible 
operator  must  file  a  response  only  to 
contest  its  liability  and/or  to  accept  a 
claimant's  entitlement  to  benefits.  In 


addition,  fewer  parties  a^e  required  to 
respond  to  the  schedule  since  the 
claimant  need  not  respond  at  all. 

By  contrast,  if  the  district  director 
concludes  that  there  is  no  operator 
responsible  for  the  payment  of  benefits 
and  that  the  results  of  the  complete 
pulmonary  evaluation  support  a  finding 
of  eligibility,  the  district  director  shall 
issue  a  proposed  decision  and  order 
awarding  the  claimant  benefits, 
§  725.411.  In  such  a  case,  no  schedule 
for  the  submission  of  additional 
evidence  is  necessary',  and  no  claimant 
response  to  the  proposed  decision  and 
order  is  required. 

At  the  conclusion  of  the  time 
scheduled  for  the  submission  of 
additional  evidence,  §  725.415(b).  the 
district  director  may  either  notify' 
additional  operators  of  their  potential 
liability  for  benefits  under  §  725.407, 
issue  another  schedule  for  the 
submission  of  additional  evidence 
identifying  another  potentially  liable 
operator  as  the  responsible  operator 
liable  for  the  payment  of  benefits, 
§  725.410,  schedule  a  case  for  an 
informal  conference,  §  725.416.  or  issue 
a  proposed  decision  and  order, 
§  725.418.  In  the  event  the  district 
director  issues  another  schedule  for  the 
submission  of  additional  evidence 
pursuant  to  §  725.410,  the  district 
director  shall  not  permit  the 
development  or  submission  of  any 
additional  medical  evidence  until  after 
he  has  determined  the  responsible 
operator  liable  for  the  payment  of 
benefits.  If  the  operator  determined  to 
be  the  responsible  operator  has  not  had 
the  opportunity  to  submit  medical 
evidence,  the  district  director  shall 
afford  that  operator  the  opportunity 
outlined  in  §  725.410.  The  designated 
responsible  operator  may  elect  to  adopt 
any  medical  evidence  previously 
submitted  by  another  operator  as  its 
own,  subject  to  the  §  725.414 
limitations. 

The  regulations  also  contain 
significant  modifications  to  the  informal 
conference  procedure  in  order  to  reduce 
delay  and  to  ensure  that  conferences  are 
held  only  in  appropriate  cases.  Thus,  if 
an  informal  conference  is  scheduled,  it 
must  be  held  within  90  days  of  the 
conclusion  of  the  evidentiary' 
development  period  unless  a  party 
requests  that  it  be  postponed  for  good 
cause,  §  725.416(a).  A  district  director 
may  schedule  a  conference  only  if  all 
the  parties  to  a  claim  are  represented  or 
deemed  represented,  although  lay 
representation  is  sufficient.  §  725.416(b). 
If  all  the  pertinent  requirements  are  met. 
however,  and  an  informal  conference  is 
scheduled,  the  unexcused  failure  of  a 
party  to  appear  constitutes  grounds  for 


the  imposition  of  sanctions, 
§  725.416(c).  These  sanctions  may 
include  denial  of  the  claim  by  reason  of 
abandonment.  §  725.409(a)(4)  In  the 
event  an  ALJ  ultimately  reviews  the 
denial  by  reason  of  abandonment  and 
concludes  that  if  was  improper,  he  may 
proceed  to  address  the  merits  of  the 
claim,  but  only  with  the  WTitten 
agreement  of  the  Director,  §  725.409(c). 

In  most  cases,  however,  at  the 
conclusion  of  either  the  evidentiary' 
development  period  or  informal 
conference  proceedings,  the  district 
director  will  issue  a  proposed  decision 
and  order  setting  forth  his  findings  and 
conclusions  with  respect  to  the  claim.  In 
order  to  reduce  the  delay  caused  by 
informal  conferences,  the  regulations 
require  issuance  of  a  proposed  decis' 
and  order  within  20  days  after  the 
conclusion  of  all  informal  conferen    ■ 
proceedings,  §  725.418(a).  The  proposed 
decision  and  order  will  contain  the 
district  director's  final  designation  of 
the  responsible  operator  liable  for  the 
payment  of  benefits,  and  will  dismiss, 
as  parties  to  the  claim,  all  other 
potentially  liable  operators  that  received 
notification  pursuant  to  §  725.407.  Any 
party  may  request  a  hearing  within  30 
days  of  issuance  of  the  decision  and 
order,  §  725.419(a).  If  no  party  responds 
to  the  proposed  decision,  it  shall 
become  final  and  effective  upon  the 
expiration  of  the  30-day  period  and  no 
further  proceedings  with  respect  to  the 
claim  shall  be  possible,  except  for  the 
filing  of  a  request  for  modification, 
§  725.419(d). 

The  Department  hopes  that  this 
simplified  procedure  will  reduce,  if  not 
eliminate,  hearing  requests  filed  before 
the  conclusion  of  a  district  director's 
claims  processing.  In  the  event  a  hearing 
request  is  filed  before  a  district  director 
has  concluded  his  adjudication  of  the 
claim,  however,  OWCP  will  honor  the 
request  at  the  conclusion  of  processing 
in  the  absence  of  a  party's  affirmative 
statement  that  it  no  longer  desires  a 
hearing.  Thus,  if  a  claimant  has 
previously  requested  a  hearing  and  has 
been  denied  benefits  in  a  proposed 
decision  and  order,  the  case  will  be 
forw'arded  to  the  Office  of 
Administrative  Law  Judges  for  hearing 
in  the  absence  of  a  statement  that  a 
hearing  is  no  longer  desired.  Similarly, 
if  an  operator  has  previously  requested 
a  hearing,  and  the  proposed  decision 
and  order  awards  the  claimant  benefits. 
OWCP  will  forward  the  claim  for 
hearing  absent  a  statement  from  the 
operator  that  it  no  longer  desires  a 
hearing,  §725. 418(c). 
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Evidentiary  Development 

Dorumentarx'  Evidencr 

With  one  substantive  addition  and 
several  deletions,  these  final  rules 
implement  the  Department's  secinnd 
proposal  with  respei;t  to  the 
development  of  both  documentary 
medical  evidence  and  evidence 
pertaining  to  operator  liability.  The 
designated  responsible  operator  mav 
submit  documentary  medical  evidence 
either  to  the  district  director  or  to  the 
administrative  law  judge  (ALI)  up  to  20 
davs  before  an  ALI  hearing,  or  even 
thereafter,  if  good  cause  is  shown. 
Documentary'  medical  evidence  may 
onlv  be  submitted  up  to  the  numerical 
limitaticms  outlined  in  §§  725.414(a). 
however,  absent  a  showing  of  good 
cause.  §  72.5.456(b)  Thus,  each  side  in 
a  claim  may  submit  two  chest  x-ray 
interpretations,  the  results  of  two 
pulmonary  function  tests,  two  arterial 
blood  gas  studies  and  two  medical 
reports  as  its  affirmative  case.  In 
addition,  each  party  may  submit  one 
piece  of  evidence  in  rebuttal  of  each 
piece  of  evidence  submitted  by  the 
opposing  party.  Finally,  in  a  case  in 
which  rebuttal  evidence  has  been 
submitted,  the  party  that  originallv 
proferred  the  evidence  which  has  been 
the  subject  of  rebuttal  may  submit  one 
additional  statement  to  rehabilitate  its 
evidence. 

By  contrast,  documentary  evidence  as 
to  operator  liability  must  be  submitted 
to  the  district  director,  absent  a  showing 
of  exceptional  circumstances. 
§§  725.408(b)(2),  725.414(d),  725.456(b). 
There  is  no  limit  on  the  amount  of  such 
evidence  that  may  be  submitted, 
however. 

At  the  urging  of  commenters 
representing  both  industry  and 
claimants,  the  Department  has  made  one 
addition  to  §  725.414(a)  The 
Department  has  added  a  specific 
limitation  on  the  amount  of  autopsv  and 
biopsv  evidence  which  mav  be 
submitted  in  a  claim.  Each  side  may 
submit  one  autopsy  report  and  one 
report  of  each  biopsy  as  part  of  an 
affirmative  case.  Each  side  may  submit 
one  autopsy  report  and  one  report  of 
each  biopsy  in  rebuttal  of  the 
opponent's  case.  Finallv.  where  the 
original  autopsy  or  biopsy  evidence  has 
been  the  subject  of  rebuttal,  the  partv 
that  submitted  the  original  report  mav 
submit  an  additional  statement  from  the 
physician  who  authored  that  report. 

The  Department  has  deleted  language 
throughout  §  725.414  referring  to 
potentially  liable  operators  since  only 
the  designated  responsible  operator 
and/or  the  Trust  Fund  will  have  the 
authority  to  develop  documentary 


medical  evidence  in  a  claim.  The 
Department  has  also  deleted  one 
provision  of  proposed  §  725.414. 
§  725.414(e),  as  well  as  the  comparable 
provision  proposed  as  §  725.456(c). 
These  subsections  would  have  provided 
that  any  evidence  obtained  by  a  party 
while  a  claim  was  pending  before  a 
district  director  but  withheld  from  the 
district  director  or  any  other  party  shall 
not  be  admitted  into  the  record  in  any 
later  proceedings  in  the  absence  of 
extraordinary  circumstances  unless  its 
admission  is  requested  by  another  party. 
Commenters  opposed  these  provisions. 
and  the  Department  has  agreed  to  delete 
them.  The  Department  believes  they  are 
no  longer  necessarv,  given  the 
signific:anl  alteration  in  the  district 
director's  methods  for  gathering 
evidence  under  the  new  regulations,  see 
preamble  to  *>  725.456.  In  addition,  these 
rules  would  have  posed  a  danger  to 
parties  who  are  unrepresented  before 
the  district  director  and  might  have  run 
afoul  of  the  rules  unintentionally. 

Complete  Pulmonary  Evaluation 

With  one  exception,  these  final  rules 
implement  the  Department's  second 
proposal  with  respect  to  the 
administration  of  the  complete 
pulmonarv  evaluation  required  bv  30 
U.S.C.  923(b).  The  Department  will 
allow  each  claimant  to  select  the 
physician  or  facility  to  perform  his 
evaluation  from  a  list  of  authorized 
providers  maintained  by  the 
Department.  The  list  in  each  case  will 
include  all  authorized  physicians  and 
facilities  in  the  state  of  the  miner's 
residence  and  ccmtiguous  states. 
§  725.406(b).  The  Department  will  also 
make  available  to  the  claimant's  treating 
physician,  at  the  claimant's  request,  the 
results  of  the  objective  testing 
administered  as  part  of  the  complete 
pulmonary  evaluation  and  will  inform 
the  claimant  that  any  opinion  submitted 
by  his  treating  physician  will  count  as 
one  of  the  two  medical  reports  that  the 
miner  may  submit,  ^  725.406(d). 

The  Department  has  not  included  in 
the  final  regulation  at  §  725.406, 
however,  the  provision  proposed  as 
subsection  (e)  which  would  have 
allowed  the  district  director  to  require 
the  claimant  to  be  reexamined  after  the 
completion  of  the  complete  pulmonary 
evaluation  if  the  district  director 
believed  that  unresolved  medical 
questions  remained.  Commenters  from 
both  industrv'  and  claimants'  groups 
opposed  this  provision,  and  the 
Department  has  concluded  it  is  no 
longer  necessary.  The  complete 
pulmonary  evaluation  will  now  be 
performed  by  a  highly  qualified 
physician  who  may  be  asked  by  the 


district  director  to  clarify-  and/or 
supplement  an  initial  report  if 
unresolved  medical  questions  remain. 
In  addition,  the  components  of  the 
complete  pulmonary  evaluation  are  to 
be  in  substantial  compliance  with  the 
applicable  quality  standards  and  the 
district  director  retains  authority 
elsewhere  in  §  725.406  to  schedule  the 
miner  for  further  e.xamination  or  testing 
to  ensure  compliance  with  these 
standards. 

In  the  second  notice  of  proposed 
rulemaking,  the  Department  also 
announced  its  intent  to  perform  the  best 
possible  respiratory  and  pulmonarv' 
evaluation  of  miners  applying  for 
benefits.  The  Department  promised  a 
thorough  examination,  performed  in 
compliance  with  the  quality  standards, 
in  order  to  provide  each  claimant  with 
a  realistic  appraisal  of  his  condition  and 
the  district  director  with  a  sound 
evidentiary  basis  for  a  preliminarv' 
evaluation  of  the  claim.  The  Department 
also  announced  its  intent  to  develop 
more  rigorous  standards  for  physicians 
who  perform  complete  pulmonary 
evaluations.  The  Department  invited  the 
interested  public  to  comment  on  the 
possible  standards  that  might  be  used  to 
select  physicians  and  facilities,  64  FR 
54988-54989  (Oct.  8,  1999). 

The  comments  the  Department 
received  are  discussed  in  detail  in  the 
preamble  to  §  725,406,  It  is  the 
Department's  intent,  however,  to 
include  in  its  Black  Lung  Program 
Manual  the  requirements  for  a 
physicians  or  medical  facility's 
inclusion  on  the  list.  The  Manual  is 
available  to  the  public  in  every  district 
office  of  OWCF.  Thus,  the  requirements 
for  participation  in  OWCP's  program 
and  the  manner  in  which  the 
Department  has  used  those 
requirements  to  select  physicians  for 
inclusion  on  the  approved  list  will  be 
public  information.  The  Department 
does  not  intend  to  screen  the  contents 
of  physicians'  prior  reports  and 
testimony  before  including  them  on  the 
list.  The  Department  intends  only  to 
ascertain  that  the  required  professional 
credentials  are  present. 

Witnesses 

These  final  rules  adopt  the  provisions 
governing  witness  testimony  proposed 
in  the  Department's  second  notice  of 
proposed  rulemaking.  No  person  shall 
be  permitted  to  testifv'  as  a  witness  at  a 
hearing,  pursuant  to  deposition  or  by 
intertogaton,'  unless  that  person  meets 
the  requirements  of  §  725.414(c),  Thus, 
in  the  case  of  a  witness  offering 
testimony  relevant  to  the  liability  of  a 
potentially  liable  operator  or  the 
identification  of  a  responsible  operator, 


the  witness  must  have  been  identified 
while  the  claim  was  pending  before  the 
district  director  in  the  absence  of 
extraordinary  circumstances, 
§  725,457(c)(l).  In  the  case  of  a 
physician  offering  testimony  relevant  to 
the  physical  condition  of  the  miner,  the 
physician  must  have  prepared  a  medical 
report  submitted  into  evidence. 
Alternatively,  the  party  offering  the 
physician's  testimony  must  have 
submitted  fewer  than  two  medical 
reports  into  evidence  in  which  case  the 
physician's  testimony  shall  be 
considered  a  medical  report  for  the 
purpose  of  the  evidentiary  limitations  in 
§  725.414(c).  A  party  may  offer  the 
testimony  of  more  than  two  physicians 
only  upon  a  finding  of  good  cause, 
§  725.457(c)(2). 

Treating  Physicians'  Opinions 

The  Department  has  adopted  a  rule 
governing  the  weighing  of  treating 
physicians'  opinions  similar  to  the  one 
proposed  in  its  second  notice  of 
proposed  rulemaking,  §  718.104(d).  The 
rule  is  discussed  in  detail  in  the 
preamble  to  §  718,104,  The  language  of 
§  718.104(d)  has  been  altered  to  provide 
that,  in  appropriate  cases,  the 
relationship  between  the  miner  and  his 
treating  physician  may  constitute 
substantial  evidence  in  support  of  the 
adjudication  officer's  decision  to  give 
that  physician's  opinion  controlling 
weight.  See  §  718.104(d)(5).  The  rule's 
purpose  is  to  recognize  that  a 
physician's  professional  relationship 
with  the  miner  may  enhance  his  insight 
into  the  miner's  pulmonary  condition.  A 
treating  physician  may  develop  a  more 
in-depth  knowledge  and  understanding 
of  the  miner's  respiratory  and 
pulmonary  condition  than  a  physician 
who  examines  the  miner  only  once  or 
who  reviews  others'  examination 
reports.  Section  718.104(d)  is  not  an 
outcome-determinative  evidentiary  rule, 
however.  It  does  not  preclude 
consideration  of  other  relevant  evidence 
of  record.  Rather,  it  provides  criteria  for 
evaluating  the  quality  of  the  doctor- 
patient  relationship.  The  criteria  at 
§  718.104(d)(l)-(4)  are  indicia  of  the 
potential  insight  the  physician  may 
have  gained  from  on-going  treatment  of 
the  miner.  The  rule  is  designed  to  force 
a  careful  and  thorough  assessment  of  the 
treatment  relationship.  If  the  adjudicator 
concludes  the  treating  physician  has  a 
special  understanding  of  the  miner's 
pulmonary  health,  that  opinion  may 
receive  "controlling  weight"  over 
contrary  opinions.  That  determination 
may  be  made,  however,  only  after  the 
adjudicator  considers  the  credibility  of 
the  physician's  opinion  in  light  of  its 
documentation  and  reasoning  and  the 


relative  merits  of  the  other  relevant 
medical  evidence  of  record. 

Definition  of  Pneumoconiosis  and 
Establishing  Total  Disability  Due  to 
Pneum  oconiosis 

The  Department  has  adopted  the 
proposed  definition  of  pneumoconiosis 
without  alteration.  In  tlie  preamble  to 
§  718.201,  the  Department  explains  that 
the  term  "legal  pneumoconiosis"  does 
not  create  a  new  medical  diagnosis,  but 
rather  reflects  the  statute's  definition  of 
the  disease  as  "a  chronic  dust  disease  of 
the  lung  and  its  sequelae,  including 
respiratory  and  pulmonary 
impairments,  arising  out  of  coal  mine 
employment."  30  U.S.C.  902(b).  The 
preamble  also  explains  in  detail  the 
Department's  decision  to  include 
chronic  obstructive  pulmonary  disease 
in  the  definition  of  pneumoconiosis  to 
the  extent  it  is  shown  to  have  arisen 
from  coal  mine  employment.  The 
Department  attempts  to  clarify  that  not 
all  obstructive  lung  disease  is 
pneumoconiosis.  It  remains  the 
claimant's  burden  of  persuasion  to 
demonstrate  that  his  obstructive  lung 
disease  arose  out  of  his  coal  mine 
employment  and  therefore  falls  within 
the  statutory  definition  of 
pneumoconiosis.  The  Department  has 
concluded,  however,  that  the  prevailing 
view  of  the  medical  community  and  the 
substantial  weight  of  the  medical  and 
scientific  literature  supports  the 
conclusion  that  exposure  to  coal  mine 
dust  may  cause  chronic  obstructive 
pulmonary  disease.  Each  miner  must 
therefore  be  given  the  opportunity  to 
prove  that  his  obstructive  lung  disease 
arose  out  of  his  coal  mine  employment 
and  constitutes  "legal"  pneumoconiosis. 

The  Department  has  also  adopted  the 
proposed  regulation  defining  total 
disability  and  disability  due  to 
pneumoconiosis  with  one  alteration, 
§  718.204.  To  clarify-  its  original  intent 
concerning  the  extent  to  w-hich 
pneumoconiosis  must  contribute  to  a 
miner's  total  disability,  the  Department 
has  amended  the  language  of 
§§  718.204(c)(l)(i)  and  718.204(c)(l)(ii) 
by  adding  the  words  "material"  and 
"materially,"  Thus,  a  miner  has 
established  that  his  pneumoconiosis  is  a 
substantially  contributing  cause  of  his 
disability  if  it  either  has  a  material 
adverse  effect  on  his  respiratory  or 
pulmonary  condition  or  materially 
worsens  a  totally  disabling  respiratory 
or  pulmonary  impairment  caused  by  a 
disease  or  exposure  unrelated  to  coal 
mine  dust.  Evidence  that 
pneumoconiosis  made  only  a  negligible, 
inconsequential  or  insignificant 
contribution  to  the  miner's  disability  is 
insufficient  to  establish  total  disabilitv 


due  to  pneumoconiosis.  This  change  is 
discussed  in  detail  in  the  preamble  at 
§  718.204.  The  Department  has  also 
adopted  one  important  proposed  change* 
with  respect  to  the  clinical  evidence 
which  may  be  used  to  establish  total 
disability,  see  preamble  to  §  718.103. 
The  Department  has  concluded  that  the 
claims  adjudication  process  would 
benefit  by  making  mandatory  the  use  of 
the  flow-volume  loop  in  pulmonary 
function  testing  (spirometry-  testing). 
The  Department  has  previously  noted 
that  the  test,  conducted  in  this  manner, 
provides  a  "more  reliable  method  of 
ensuring  valid,  verifiable  results 
*    *    V"  64  FR  54975  (Oct.  8,  1999).  In 
the  second  notice  of  proposed 
rulemaking,  the  Department  announced 
its  intent  to  conduct  a  survey  of 
physicians,  clinics  and  facilities  which 
perform  pulmonary  function  testing  to 
evaluate  the  prevalence  of  spirometers 
capable  of  producing  a  flow-volume 
loop.  The  Department  has  now 
evaluated  the  results  of  its  survey  and 
has  concluded  that  the  prevalence  of  the 
necessary  equipment  and  the 
willingness  of  those  physicians  who  do 
not  curtently  have  it  to  buy  it,  warrant 
the  mandatory  usage  of  such  equipment. 

Subsequent  Claims 

These  final  rules  adopt  the  regulation 
governing  subsequent  claims  that  was 
proposed  in  the  Department's  second 
notice  of  proposed  rulemaking.  A 
subsequent  claim  is  an  application  for 
benefits  filed  more  than  one  year  after 
the  denial  of  a  previous  claim.  It  may  be 
adjudicated  on  its  merits  only  if  the 
claimant  demonstrates  that  an 
applicable  condition  of  entitlement  has 
changed  in  the  interim.  In  the  second 
proposal,  the  Department  justified  the 
rule  by  noting  that  "allowing  the  filing 
of  a  subsequent  claim  for  benefits  which 
alleges  a  worsening  of  the  miner's 
condition.  *    *   *  merelv  recognizes  the 
progressive  nature  of  pneumoconiosis." 
64  FR  54968  (Oct.  8.  1999).  In  the 
preamble  to  §  725.309,  the  Department 
responds  in  detail  to  those  commenters 
who  oppose  the  regulation.  They  argue, 
in  part,  that  the  Department's 
recognition  of  pneumoconiosis  as  a 
latent  and  progressive  disease  is 
scientifically  unsound.  The  Department 
has  summarized  the  scientific  and 
medical  evidence  supporting  its  view 
that  pneumoconiosis  is  both  latent  and 
progressive  and  has  responded  to  the 
criticism  leveled  at  that  evidence.  It  is 
the  Department's  conclusion  that  the 
record  contains  abundant  evidence  to 
justify  the  regulation  governing 
subsequent  claims. 
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Attorneys'  Fees 

With  minor  changes,  theso  final  rules 
promulgate  the  regulation  governing  the 
payment  of  a  claimant's  attorney's  fee  as 
it  was  proposed  in  the  Department's 
second  notice  of  proposed  rulemaking. 
§  725.367.  The  Department  wishes  to 
encourage  attorneys  to  represent 
claimants  early  in  the  administrative 
process,  given  the  important  decisions 
which  may  be  made  by  a  claimant  while 
a  claim  is  pending  before  the  district 
director.  For  example,  the  rules  now 
limit  the  quantity  of  medical  evidence 
that  a  claimant  may  submit  in  support 
of  his  entitlement.  A  claimant  may 
request  that  the  Department  send  the 
objective  test  results  from  his  complete 
pulmonary"  evaluation  to  his  treating 
physician.  Any  treating  physician's 
opinion  which  is  submitted  to  the 
district  director,  however,  may  become 
one  of  the  claimant's  two  medical 
reports.  The  Department's  rule 
governing  attorney's  fees,  therefore, 
seeks  to  encourage  early  attorney 
involvement  by  providing  a  different 
starting  point  for  employer  and  Fund 
attorney  fee  liability.  Although  the 
creation  of  an  adversarial  relationship 
and  the  ultimately  successful 
prosecution  of  a  claim  are  still  necessary 
to  trigger  employer  or  Fund  liability, 
once  that  liability  is  triggered,  a 
reasonable  fee  will  be  awarded  for  all 
necessary  work  performed,  even  if  it 
was  performed  before  the  creation  of  the 
adversarial  relationship 

The  text  of  the  regulation  has  been 
altered  in  minor  ways.  The  language 
describing  the  fee  to  which  an  attorney 
is  entitled  has  been  amended  to  conform 
with  §725.366.  Section  725.367 
therefore  provides  for  the  payment  of  a 
"reasonable  feed  for  necessary  services 
performed   *    *    *"  In  addition,  the 
regulation  has  been  amended  to 
conform  with  the  revised  district 
director  claims  procedure.  Thus, 
§  725.367(a)(l )  now  provides  that  if  the 
responsible  operator  designated  by  the 
district  director  pursuant  to 
§  725.410(a)(3)  fails  to  accept  the 
claimant's  entitlement  to  benefits  within 
the  30  day  period  provided  by 
§  725.412(b)  and  is  ultimately 
determined  to  be  liable  for  benefits,  the 
operator  shall  also  be  liable  for  a 
reasonable  attorney's  fee.  Similarly,  if 
there  is  no  operator  that  may  be  held 
liable  for  the  payment  of  benefits,  the 
district  director  issues  a  schedule  for  the 
submission  of  additional  evidente 
under  §  725.410,  and  the  claimant 
successfully  prosecutes  his  application 
for  benefits,  the  Fund  will  be  liable  for 
a  reasonable  attorney's  fee. 
§  725.367(a)(2).  Finally,  if  the  district 


director  issues  more  than  one  schedule 
for  the  submission  of  additional 
evidence  in  order  to  designate  a 
different  operator  as  the  responsible 
operator,  and  that  operator  is  ultimately 
determined  to  be  liable  for  the  payment 
of  benefits,  that  operator  will  be  liable 
for  the  payment  of  claimant's  attorney's 
fee  if  it  fails  to  accept  the  claimant's 
entitlement  within  30  days  of  the  date 
upon  which  it  is  notified  of  its 
designation  as  responsible  operator. 

True  Doubt 

The  Department  has  not  adopted  a 
"true  doubt  "  rule  in  these  regulations. 
The  "true  doubt"  rule  was  an 
evidentiary  weighing  principle  under 
which  an  issue  was  resolved  in  favor  of 
the  claimant  if  the  probative  evidence 
for  and  against  the  claimant  was  in 
equipoise.  The  Department  believes  that 
evaluation  of  conflicting  medical 
evidence  requires  careful  consideration 
of  a  wide  variety  of  disparate  factors 
affecting  the  credibility  of  that  evidence. 
The  presence  of  these  factors  makes  it 
unlikely  that  a  factfinder  will  be  able  to 
conclude  that  conflicting  evidence  is 
truly  in  equipoise.  See  preamble  to 
§  7l'8.3 

Criteria  for  Determining  a  Responsible 
Operator 

The  Department  has  made  two 
changes  to  the  regulation  governing  the 
identification  of  a  responsible  operator, 
§  725.495  That  regulation  now  provides 
that  if  the  miner's  most  recent  employer 
was  a  self-insured  operator  which  no 
longer  possesses  sufficient  assets  to 
secure  the  payment  of  benefits  when  the 
miner  files  his  claim,  the  Department 
will  not  name  a  previous  employer  as 
responsible  operator.  Rather,  the  claim 
will  be  the  responsibility  of  the  Black 
Lung  Disability  Trust  Fund.  The 
Department  has  made  this  change  in 
response  to  a  comment  that  stated  that 
it  is  unfair  to  name  a  prior  employer  as 
liable  for  a  claim  when  the  financial 
inability  of  the  later  employer  to  pay  the 
claim  is  the  fault  of  the  Department. 
Because  the  Department  has  the 
authority  to  accept  or  reject  applications 
for  self  insurance  and  to  set  minimum 
standards  for  qualifying  as  a  self- 
insurer,  the  Department  agrees  with  the 
commenter.  Thus,  to  the  extent  the 
security  deposited  by  a  self-insured  coal 
mine  operator  pursuant  to  §  726.104 
proves  insufficient  to  pay  individual 
claims,  liability  will  not  be  placed  on 
previous  employers,  but  rather  on  the 
Trust  Fund.  The  Department  has  also 
altered  the  language  of  §  725.495(d)  to 
refiect  the  changes  made  in  the 
regulations  governing  district  director 
claims  processing,  §§  725.410-725.413. 


The  district  director  will  no  longer  issue 
an  initial  finding  naming  a  responsible 
operator  but  rather  will  finally  designate 
in  a  proposed  decision  and  order  one 
operator  as  the  responsible  operator 
liable  for  a  claim,  §  725.418(d). 

Insurance  Endorsement 

In  the  second  notice  of  proposed 
rulemaking,  the  Department  opened 
§  726.203  for  comment,  noting  that 
representatives  of  the  insurance 
industry  had  told  the  Department  that  a 
different  version  of  the  insurance 
endorsement  than  the  one  contained  in 
§  726.203(a)  had  been  in  use  since  1984 
with  the  Department's  consent.  The 
Department  invited  the  submission  of 
any  document  the  insurance  industry 
might  possess  from  the  Department 
authorizing  use  of  the  different 
endorsement.  64  FR  54969-70,  55005- 
06  (Oct.  8,  1999).  The  Department  has 
carefully  considered  the  comments 
submitted  in  response  to  the  second 
notice  of  proposed  rulemaking  and 
declines  to  amend  §  726.203.  The 
revised  black  lung  endorsement  offered 
by  the  commenters  would  materially 
alter  the  obligations  and  coverage 
provided  by  the  insurance  industry, 
thereby  increasing  the  potential 
exposure  of  coal  mine  operators  and  the 
Black  Lung  Disability  Trust  Fimd,  see 
preamble  to  §726.203. 

Explanation  of  Changes 

Complete  List  of  Substantive  Revisions 

The  Department  has  made  substantive 
revisions  to  the  following  regulations: 
§718.3,  §718.101,  §718.102,  §718.103, 
§  718.104.  §  718.105.  §  718.106, 
§  718.107.  §  718.201.  §  718.202. 
§  718.204.  §  718.205.  §  718.301. 
Appendix  B  to  part  718,  AppendLx  C  to 
Part  718,  part  722  (entire),  §  725.1. 
§  725.2,  §  725,4,  §  725.101,  §  725.103. 
§  725.202,  §  725.203,  §  725.204. 
§  725.209.  §  725.212,  §  725.213, 
§725.214,  §725.215,  §725.219, 
§725.221,  §725.222,  §725.223, 
§  725.306,  §  725.309,  §  725.310. 
§725.311,  §725.351,  §725.362, 
§  725.367,  §  725.403,  §  725.405, 
§  725.406,  §  725.407,  §  725.408. 
§  725.409,  §  725.410,  §  725.411. 
§  725.412,  §  725.413,  §  725.414. 
§  725.415,  §  725.416,  §  725.417, 
§  725.418.  §  725.421,  §  725.423. 
§  725.452,  §  725,454.  §  725.456. 
§  725.457,  §  725.458,  §  725.459. 
§  725.465,  §  725.478.  §  725.479. 
§  725.490,  §  725.491,  §  725.492. 
§  725.493.  §  725.494,  §  725.495. 
§  725.502.  §  725.503.  §  725.515. 
§  725.522.  §  725.530.  §  725.533, 
§  725.537.  §  725.543.  §  725.544. 
§  725.547.  §  725.548.  §  725.606. 
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§  725.608,  §  725.609.  §  725.620. 

§  725.621.  §  725.701,  §  725.706.  §  726.2, 

§  726.3.  §  726,8.  §  726.101,  §  726.104, 

§  726.105,  §  726.106.  §  726.109, 

§  726,110,  §  726.111,  §  726.114, 

§  726.300,  §  726.301,  §  726.302, 

§  726.303,  §  726.304.  §  726.305. 

§  726.306.  §  726.307.  §  726.308. 

§  726.309.  §  726.310,  §  726.311, 

§  726.312.  §  726.313.  §  726.314, 

§  726.315.  §  726.316,  §  726.317. 

§  726.318.  §  726,319.  and  §  726.320. 

Detailed  explanations  of  the  reasons  for 

the  Department's  revisions  may  be 

found  in  the  discussion  of  individual 

regulations  below. 

Complete  List  of  Technical  Revisions 

The  Department  has  made  only 
technical  changes  to  the  following 
regulations:  §  718.1,  §  718.2,  §  718.4, 
718.303.  Appendix  A  to  Part  718. 
§  725.3.  §  725.102,  §  725.201.  §  725.206, 
§  725.207,  §  725.216,  §  725.217, 
§  725.218,  §  725.220,  §  725.301. 
§  725.302.  §  725.350.  §  725.360, 
§  725.366.  §  725.401,  §  725.402, 
§  725.404.  §  725.419.  §  725,420. 
§  725.450.  §  725,451.  §  725,455. 
§  725.462.  §  725.463.  §  725.466. 
§  725.480.  §  725.496,  §  725.497, 
§  725.501.  §  725.504,  §  725.505, 
§  725.506,  §  725.507,  §  725.510, 
§  725.513,  §  725.514,  §  725.521, 
§  725.531,  §  725.532,  §  725.536. 
§  725,540.  §  725.601,  §  725.603. 
§  725.604,  §  725.605,  §  725.607. 
§  725.702,  §  725,703.  §  725,704. 
§  725.705,  §  725.707,  §  725.708, 
§  725.71 1,  §  726.1,  §  726.4,  §  726.103. 
§  726.203.  §  726.207.  §  726.208.- 
§  726.209.  §  726.210.  §  726.211, 
§  726.212.  and  §  726.213.  In  its  first 
notice  of  proposed  rulemaking,  the 
Department  revised  §  725.3  to  create  a 
new  subpart  E  in  part  725,  and  to 
recognize  the  relabeling  of  the 
remaining  subparts.  The  Department 
inadvertently  omitted  the  regulation 
from  the  list  of  technical  revisions, 
however.  Accordingly,  §  725.3  now 
appears  in  the  complete  list  of  technical 
revisions.  The  Department  also 
inadvertently  omitted  §§  725.206  and 
725.540  from  the  list  of  technical 
revisions.  The  Department  added  a 
reference  to  §  725.4(d)  to  each 
regulation,  see  62  FR  3340-41  (Jan.  22. 
1997).  The  Department  also 
inadvertently  omitted  §  725.207  from 
the  list  of  technical  revisions.  The 
Department  replaced  commas  in 
subsections  (b)  and  (c)  with  the  word 
"and."  The  Department  also 
inadvertently  omitted  §  725.497  from 
the  list  of  technical  revisions.  The 
Department  replaced  references  to  the 

"Trust  Fund"  with  references  to  the 

'fund."  the  term  defined  in 


§  725.101(a)(8).  and  capitalized  the 
word  "section"  in  subsections  (a)  and 
(b).  Finally,  the  Department 
inadvertently  omitted  §  725.601  from 
the  list  of  technical  revisions.  The 
Department  replaced  references  to 
"deputy  commissioner"  with  references 
to  "district  director."  see  62  FR  3340 
(Jan.  22.  1997),  and  replaced  a  reference 
to  the  "Trust  Fund"  with  a  reference  to 
the  "fund."  The  Department  explained 
the  other  technical  changes  that  it  was 
making  to  the  regulations  in  its  first  and 
second  notices  of  proposed  rulemaking. 
See  62  FR  3340-41  (Jan.  22,  1997);  64 
FR  54970  (Oct.  8,  1999).  With  the 
exception  of  §  726.203.  none  of  the 
regulations  listed  above  were  open  for 
comment.  The  Department's  decision 
not  to  revise  §  726.203.  other  than  the 
technical  revisions  discussed  in  the 
Department's  first  notice  of  proposed 
rulemaking,  is  explained  in  the 
preamble  to  §  726.203. 

Complete  List  of  Deleted  Regulations 

The  following  regulations  have  been 
deleted:  §  718.307,  §  718.401,  §  718.402. 
§  718.403,  §  718.404.  §  725.453A, 
§  725.459A,  §  725.503A.  §  725.701A, 
and  part  727  (entire).  The  Department 
explained  its  decision  to  incorporate  the 
text  of  sections  725.453A,  725.459A. 
725,503A,  and  725,701A  into  other 
regulations  in  its  first  notice  of  proposed 
rulemaking.  See  list  of  Technical 
revisions,  62  FR  3341  (Jan.  22,  1997). 
Detailed  explanations  of  the 
Department's  decision  to  delete  the 
remaining  regulations  in  this  list  may  be 
found  in  the  discussion  of  individual 
regulations  below. 

Complete  List  of  Unchanged 
Regulations 

The  following  regulations  have  not 
been  revised:  §  718.203,  §  718.206, 
§  718.302,  §  718.304,  §  718.305. 
§  718.306.  §  725.205.  §  725.208. 
§  725.210,  §  725.211.  §  725.224. 
§  725.225,  §  725,226.  §  725.227. 
§  725.228.  §  725.229.  §  725.230. 
§  725.231.  §  725.232.  §  725.233, 
§  725.303.  §  725.304.  §  725.305. 
§  725.307,  §  725.308,  §  725.352. 
§  725.361.  §  725.363.  §  725.364. 
§  725.365.  §  725.422.  §  725.453, 
§  725.460,  §  725.461.  §  725.464. 
§  725.475.  §  725.476.  §  725.477. 
§  725.481.  §  725.482.  §  725.483, 
§  725.511,  §  725.512.  §  725.520. 
§  725.534.  §  725.535.  §  725.538. 
§  725.539.  §  725.541.  §  725.542. 
§  725.545,  §  725.546.  §  725.602. 
§  725.710,  §  726.5.  §726.6.  §  726.7, 
§  726.102.  §  726.107.  §  726.108. 
§726.112,  §726.113.  §726.115. 
§  726.201,  §  726.202.  §  726.204. 
§  726.205,  and  §  726.206.  The 


Department  did  not  accept  comments  on 
these  regulations,  and  is  re- 
promulgating  the  regulations  for  the 
convenience  of  readers. 

For  purposes  of  this  preamble,  "he", 
"his",  and  "him"  shall  include  "she", 
"hers",  and  "her". 

20  CFR  Part  718— Standards  for 
Determining  Coal  Miners'  Total 
Disability  or  Death  Due  to 
Pneumoconiosis 

Subpart  A — General 

20  CFR  718.3 

(a)(i)  In  the  initial  notice  of  proposed, 
rulemaking,  the  Department  invited 
public  comment  on  the  continued  use  of 
the  "true  doubt"  rule,  and  specifically 
on  the  language  contained  in  §  718.3(c), 
which  had  been  cited  to  the  Supreme 
Court  in  support  of  the  rule.  62  FR  3341 
(Jan.  22.  1997).  The  "true  doubt"  ruJe  is 
an  evidentiary  principle  which  requires 
the  adjudicator  to  find  in  favor  of  the 
claimant  on  a  factual  issue  if  the 
evidence  for  and  against  the  claimant  is 
evenly  balanced.  The  Supreme  Court 
invalidated  the  "true  doubt  "  rule  in 
Director.  OlVCPv.  Greenwich  Collieries, 
512  U.S.  267  (1994).  The  Court  hejd 
§  718.3(c)  failed  to  define  the  rule 
effectively,  and  that  the  rule,  as  applied 
by  the  Benefits  Review  Board,  violated 
the  Administrative  Procedure  Act 
(APA).  5  L'.S.C.  551  et  seq..  by  relieving 
the  claimant  of  the  burden  of  proving 
his  or  her  claim  by  a  preponderance  of 
the  evidence  (the  "burden  of 
persuasion").  The  Department  therefore 
proposed  deleting  §  718.3(c)  and  moving 
the  existing  20  CFR  718.403  (1999) 
("Burden  of  proof ')  to  proposed 
§  725.103.  (ii)  In  the  second  notice  of 
proposed  rulemaking,  the  Department 
addressed  the  comments  responding  to 
the  proposed  deletion  of  paragraph  (c). 
64  FR  54974  (Oct.  8.  1999).  Some 
comments  urged  the  Department  to 
promulgate  a  version  of  the  "true 
doubt"  rule  which  would  comply  with 
Greenwich  Collieries.  Other  comments 
suggested  retaining  paragraph  (c)  as  a 
statement  of  general  principle  and  a 
reminder  to  adjudicators  of  the  purpose 
■of  the  Black  Lung  Benefits  Act  (BLBA) 
The  Department  rejected  both 
suggestions.  The  Department  concluded 
a  "true  doubt"  evidentiary  rule  would 
not  improve  claims  adjudication. 
Rather,  the  factfinder  must  conduct  an 
in-depth  analysis  of  the  medical 
evidence  in  each  case,  and  resolve 
credibility  issues.  The  Department  also 
noted  that  evidence  is  rarely  in 
equipoise  because  a  factfinder  must 
consider  such  a  wide  variety  of  factors 
in  weighing  it:  Physicians' 
qualifications,  clinical  documentation. 
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reasoning,  relationship  to  other  medical 
evidence,  etc  With  respect  to  paragraph 
(c)  as  a  statement  of  principle,  the 
Department  considered  the  provision 
unnecessary  because  it  would  be 
unenforceable,  and  because  the 
principles  appear  in  the  legislative 
history  of  the  BLBA  which  may  be  cited 
bv  a  party  in  litigation.  Moreover,  the 
Department  noted  it  had  addressed  the 
difficulties  confronted  by  claimants  in 
proving  their  claims  in  other 
regulations,  eg.,  by  requiring  substantial 
compliance  rather  than  strict 
compliance  with  the  quality  standards 
for  medical  evidence  (iii)  The 
Department  has  received  four  additional 
comments  concerning  the  "true  doubt" 
rule. 

(b)  Two  comments  observe  that  the 
Department  has  the  regulator*^  authority 
to  promulgate  a  "true  doubt"  rule  which 
will  comply  with  Greenwich  Collieries. 
and  three  comments  urge  the  need  for 
such  a  rule  to  implement  Congressional 
intent  that  all  reasonable  doubt  be 
resolved  in  the  claimant's  favor.  The 
Department  recognizes  that  it  has  the 
statutor\'  authority  to  depart  from  the 
requirements  of  the  APA  and  allocate 
burdens  of  production  and  persuasion 
among  the  parties.  The  Department, 
however,  does  not  believe  codification 
of  the  'true  doubt"  rule  is  necessary  to 
afford  claimants  the  protections 
Congress  intended  in  directing 
resolution  of  reasonable  doubts  in  their 
favor.  Rather  than  a  statement  of  general 
principle,  the  Department  has  provided 
assistance  to  claimants  in  other  wavs 
As  noted  in  the  second  notice  of 
proposed  rulemaking,  the  Department 
eased  the  level  of  compliance  with  the 
quality  standards  for  clinical  tests  and 
medical  reports  from  strict  adherence  to 
"substantial  compliance."  64  FR  54974 
(Oct.  8,  1999)  The  reduced  standard 
allows  the  adjudicator  more  leeway  to 
determine  in  each  particular  case 
whether  any  defects  in  compliance 
undermine  the  credibility  of  the  test  or 
report,  .\nother  example  is  the  "treating 
physician  "  rule  in  §  718.104(dl.  The 
regulation  enhances  the  weight  an 
adjudicator  may  give  to  a  miner's 
treating  physician's  opinion  provided 
the  opinion  meets  certain  standards.  In 
addition.  §  725.406(d|  provides  each 
claimant  with  the  opportunity  to  have 
his  or  her  treating  physician  receive 
objective  test  results  (such  as  a  chest  x- 
ray  reading  and  pulmonary  function 
study  results),  in  substantial  compliance 
with  the  regulations'  quality  standards. 
This  provision  ensures  that  the 
claimant's  treating  physician's  opinion 
may  be  based  on  complying  evidence. 
Finally,  the  Department  has  adopted 


burden-shifting  presumptions  such  as 
the  default  onset  date  for  the 
commencement  of  benefits. 
§  725.503(b),  (d).  and  the  presumption 
of  coverage  for  pulmonarv'-related 
medical  benefits.  §  725. 701  (e).  which 
assi.st  claimants  on  medical  treatment 
issues  These  provisions  significantly 
reduce  the  need  for  a  "true  doubt"  rule. 

(c)  Three  comments  contend  a  "true 
doubt  "  rule  is  necessarv'  because  the 
limitations  on  the  quantity  of  medical 
evident:e  imposed  by  the  regulations 
will  result  in  increased  instances  in 
which  the  evidence  for  and  against 
entitlement  is  in  equipoise  despite 
scrupulous  consideration  of  all  relevant 
factors  affecting  credibility.  The 
Department  disagrees.  The  adjudicator 
must  examine  several  variables  in 
weighing  the  credibility  of  each  item  of 
medical  evidence,  especially 
physicians'  opinions.  Age  of  the 
opinion,  reasoning,  underlying  clinical 
data,  the  physician's  level  of  expertise, 
reliability  of  employment,  social  and 
medical  histories,  etc.,  are  all  factors  to 
be  considered  in  each  report.  As  for 
clinical  studies,  the  quality  standards 
establish  criteria  to  measure  the 
reliability  of  the  clinical  results,  and 
physicians'  reviews  of  the  results 
provide  additional  information  on  the 
studies'  validity.  When  all  available 
infonnation  is  assembled,  the 
Department  believes  few  medical 
records  for  and  against  entitlement  will 
be  in  equipoise  Furthermore,  the 
limitations  on  evidence  should  prompt 
each  party  to  bolster  the  credibility  of  its 
medical  evidence  and  challenge  the 
credibility  of  its  opponent's  case. 

(d)  One  comment  states  the  "true 
doubt  "  rule  is  especially  needed  for 
weighing  chest  x-rays  because  that  type 
of  evidence  involves  very  few  variables 
(film  quality,  readers'  expertise)  which 
can  affect  the  credibility  of  the 
evidence.  The  Department  believes  no 
need  exists  to  adopt  a  specialized  "true 
doubt  "  rule  for  use  in  weighing  only  x- 
rays.  Such  a  rule  would  place  undue 
importance  on  one  type  of  evidence, 
and  would  overemphasize  the  role  of  x- 
rays  in  determining  whether  the  miner 
has  pneumoconiosis.  Chest  x-rays  are 
used  to  determine  whether  the  miner 
has  "clinical"  pneumoconiosis,  i.e., 

"the  lung  disease  caused  by  fibrotic 
reaction  of  the  lung  tissue  to  inhaled 
(lust,  which  is  generally  visible  on  chest 
x-rays  as  opacities."  Hohbs  v. 
Clinchfield  Coal  Co..  917  F.2d  790,  791 
n.  1  (4th  C:ir.  1990)  (citation  omitted). 
The  BLBA  explicitly  prohibits  the 
denial  of  a  claim  ba.sed  solely  on 
negative  x-rays.  30  U.S.C.  92'3(b).  The 
reason  for  this  prohibition  is  Congress' 
reservations  about  the  reliability  of 


negative  x-rays  as  trustworthy  evidence 
that  the  miner  does  not  have 
pneumoconiosis,  t'sen'v.  Turner 
Elkhorn  Mining  Co..  428  U.S.  1,  31-34 
(1976).  Consequently,  Congress  has 
limited  the  use  of  negative  x-rays  in 
evaluating  a  miner's  entitlement  to 
benefits.  Even  if  the  x-ray  readings  in  a 
particular  claim  appear  to  be  truly 
balanced  and  therefore  insufficient  to 
meet  the  preponderance  standard, 
however,  the  claimant  may  nevertheless 
establish  the  existence  of  clinical 
pneumoconiosis.  For  example,  a 
factfinder  might  find  one  x-ray  reading 
more  credible  than  another  based  on  a 
radiologist's  explanation,  contained  in  a 
supplemental  report  or  deposition 
testimony,  of  the  reasons  for  his  x-ray 
diagnosis.  Such  reasons  may  include 
consideration  of  the  miner's  complete 
occupational  histor\',  including  the 
length  of  his  or  her  coal  mine 
employment,  and  the  absence  of  other 
injurious  exposures,  see  45  FR  13687, 
Discussion  and  changes,  §  718.202  (Feb. 
29,  1980).  In  addition,  a  claimant  may 
prove  the  existence  of  "legal" 
pneumoconiosis.  This  broader  category 
of  compensable  disease  comprises  "all 
lung  diseases  which  *   *   *  [are] 
significantly  related  to,  or  substantially 
aggravated  by.  dust  exposure  in  coal 
mine  employment."  Hobbs.  917  F.2d  4 
791  n.  1;  see  also  Barber  v.  Director, 
OWCP.  43  F.3d  899,  901  (4th  Cir.  1995). 
In  weighing  medical  evidence  relevant 
to  "legal"  pneumoconiosis,  the 
adjudicator  may  consider  a  variety  of 
factors  which  affect  the  weight  of  the 
medical  evidence,  e.g.,  the  physicians' 
expertise,  the  reasoning  and 
documentation  in  the  medical  reports, 
the  comparative  consistency  or 
inconsistency  of  the  opinions  with  other 
medical  evidence  such  as  hospital 
reports,  etc.  A  claimant  has  ample 
opportunity  to  establish  that  (s)he  has  a 
lung  disease  caused  by  coal  mine 
employment  in  addition  to  the  narrow- 
type  of  disease  discoverable  by  x-rays. 
The  Department  therefore  rejects  the 
position  that  a  'true  doubt"  rule  should 
be  available  for  the  purpose  of  resolving 
conflicts  in  x-ray  evidence. 

(e)  One  comment  suggests  a  "true 
doubt"  rule  would  be  useful  in 
resolving  confiicts  between  qualifv'ing 
and  nonqualifying  pulmonary  function 
and  blood  gas  studies.  The  commenter 
acknowledges  that  more  factors  exist  to 
determine  the  credibility  of  these  types 
of  clinical  evidence  than  exist  when 
chest  x-ray  evidence  is  in  conflict,  but 
nevertheless  recommends  making  the 
rule  applicable  in  the  event  the 
evidence  is  in  equipoise.  Both 
pulmonary  function  (§  718.103)  and 


blood  gas  studies  (§  718.105)  must 
comply  with  far  more  detailed  quality 
standards  than  x-rays.  Although  only 
'substantial  compliance"  is  required 
under  the  regulations,  the  more  detailed 
standards  necessarily  provide  more 
points  of  comparison  between  studies 
and  more  bases  for  preferring  one  study 
to  another.  A  party  may  challenge 
another  party's  study  by  submitting 
expert  opinion  evidence  demonstrating 
the  study  is  unreliable  or  invaUd.  Given 
the  nimierous  means  of  challenging  or 
bolstering  a  study,  the  Department  does 
not  believe  a  "true  doubt"  rule  would 
play  a  significant  role  in  weighing 
pulmonary  function  studies  and  blood 
gas  studies.  No  change  in  the  regulation 
is  appropriate. 

(0  No  other  comments  have  been 
received  concerning  this  section,  and  no 
changes  have  been  made  in  it. 

Subpart  B 

20CFR  718.101 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  added 
subsection  (b)  to  emphasize  that  the  part 
718  quality  standards  apply  to  all 
evidence  developed  by  any  party  in 
connection  with  a  claim  filed  after 
March  31, 1980,  and  to  claims  governed 
by  part  727  if  the  evidence  was 
developed  after  that  date.  62  FR  3341 
(Jan.  22,  1997).  Paragraph  (b)  also 
established  a  single  standard  of 
compliance  for  all  clinical  tests  and 
medical  reports,  in  place  of  the  varying 
standards  contained  in  the  former 
individual  regulations.  The  Department 
revised  paragraph  (b)  in  the  second 
notice  of  proposed  rulemaking  to  clarify 
that  the  quality  standards  will  apply 
only  prospectively  to  evidence 
developed  in  cormection  with  a  claim, 
after  promulgation  of  these  regulations. 
The  Department  noted  it  wished  to 
avoid  invalidating  evidence  already 
submitted  in  pending  claims  based  on 
the  parties'  settled  expectations.  64  FR 
54974-75  (Oct,  8,  1999).  The 
Department  also  responded  to  numerous 
comments  received  after  the  initial 
notice  of  proposed  rulemaking.  It 
rejected  comments  opposing  the  general 
applicability  of  the  quality  standards  to 
medical  evidence  and  advocating 
consideration  of  noncomplying 
evidence,  citing  the  need  for  technically 
accurate  and  reliable  evidence  for  the 
adjudication  of  entitlement  issues.  For 
the  same  reason,  the  Department 
rejected  comments  disputing  its 
authority  to  impose  quality  standards  on 
medical  evidence  as  inconsistent  with 
the  Black  Lung  Benefits  Act's  (BLBA) 
requirement  that  "all  relevant  evidence" 
be  considered.  See  30  U.S.C.  923(b).  The 


Department  concluded  quality 
standards  are  consistent  with  the 
mandated  consideration  of  all  relevant 
evidence  because  noncomplying 
evidence  is  inherently  uiu-eliable,  and 
therefore  not  relevant  to  the 
adjudication  of  a  claim.  The  Department 
rejected  the  suggestion  that  the  criteria 
enumerated  in  the  quality  standards 
should  provide  the  only  grounds  for 
invalidating  medical  evidence;  rather, 
parties  may  develop  any  evidence 
which  addresses  the  validity  of  the 
evidence.  The  Department  explained 
there  was  no  need  to  add  an  exemption 
from  the  quality  standards  for 
hospitalization  and  treatment  records 
because  §  718.101  is  clear  that  it  applies 
quality  standards  only  to  evidence 
developed  "in  connection  with  a  claim" 
for  black  lung  benefits.  Finally,  the 
Department  rejected  as  unnecessary'  a 
requirement  that  the  Department  notify 
a  party  if  its  evidence  is  noncomplying 
and  allow  it  to  rehabilitate  the  evidence 
because  the  responsibility  for 
submitting  complying  evidence  rests 
with  the  party  submitting  it.  The  district 
director  is  already  responsible  for 
ensuring  the  complete  pulmonary 
examination  required  by  30  U.S.C. 
923(b)  complies  with  all  applicable 
quality  standards.  In  addition,  if  an 
opposing  party  challenges  evidence  as 
noncomplying,  the  party  originally 
submitting  it  may  rehabilitate  the 
evidence  by  submitting  an  additional 
report  ft-om  the  author  of  the  original 
report. 

(b)  Two  comments  reiterate  the 
general  argument  that  30  U.S.C.  923(b) 
and  the  Administrative  Procedure  Act 
(APA),  5  U.S.C.  556(d),  require 
consideration  of  "all  relevant  evidence." 
and  the  Department  therefore  cannot 
exclude  fi^om  the  adjudicator's 
consideration  noncomplying  medical 
evidence.  The  Department  previously 
addressed,  and  rejected,  this  argument 
in  the  second  notice  of  proposed 
rulemaking.  64  FR  54974  (Oct.  8,  1999). 
The  Department  stated  that 
noncomplying  evidence  is  not  "relevant 
evidence"  because  it  is  inherently 
unreliable,  and  cannot  form  the  basis  for 
awarding  or  denying  a  claim.  Upon 
further  consideration,  the  Department 
concludes  this  statement,  while  accurate 
in  the  majority  of  cases,  should  be 
qualified.  Evidence  which  does  not 
substantially  comply  with  the 
applicable  standard  generally  is  not  ver\' 
reliable.  Noncomplying  evidence  should 
only  form  the  basis  for  awarding  or 
denying  a  claim  in  limited 
circumstances.  All  three  of  the 
following  requirements  must  be  met:  no 
evidence  exists  which  does  comply  with 


the  applicable  standards;  the  defect(s) 
cannot  be  cured  by  a  supplementary 
opinion  or  other  evidence;  and  the 
death  of  the  miner  precludes  developing 
evidence  which  would  be  in  substantial 
compliance.  In  order  for  such  evidence 
to  support  an  award  or  denial,  the 
adjudicator  must  find  the  evidence 
sufficiently  reliable  to  establish  the 
fact(s)  for  which  it  is  offered  despite  its 
failure  to  meet  the  threshold 
"substantial  compliance"  standard.  The 
Department  therefore  rejects  the 
commenters'  general  position  that 
noncomplying  evidence  cannot  be 
excluded  under  30  U.S.C.  923(b), 
although  the  Department  recognizes  a 
limited  exception  to  the  standards" 
gatekeeping  function  for  some  claims 
involving  deceased  miners. 

(c)  Two  comments  cite  specific 
examples  of  circumstances  in  which 
allegedly  probative  physicians"  opinions 
could  be  disregarded  on  compliance 
grounds,  (i)  In  one  example,  the 
commenter  cites  as  potentially 
noncomplying  a  medical  opinion 
diagnosing  "legal"  pneiunoconiosis 
based  on  valid  pulmonary'  function  and 
arterial  blood  gas  testing,  but  omitting 
any  chest  x-ray  testing.  The  Department 
has  previously  considered  the  position 
that  a  medical  report  should  not 
automatically  be  found  noncomplying 
based  on  the  absence  of  an  x-ray.  64  FR 
54977  (Oct.  8.  1999).  In  rejecting  the 
comment  that  the  quality  standard 
applicable  to  reports  of  physical 
examination  (§  718.104)  should  not 
make  a  chest  x-ray  a  standard 
requirement,  the  Department  noted  that 
an  x-ray  is  an  integral  part  of  any 
examination  for  pneumoconiosis.  The 
Department  further  noted,  however,  that 
medical  evidence  must  only  be  in 
"substantial  compliance"  with  the 
applicable  quality  standards;  the  party 
proffering  the  evidence  may 
demonstrate  that  the  evidence  is  reliable 
despite  its  failure  to  comply  with  ever\' 
criterion  in  the  standard.  The 
Department  reiterates  that  position, 
whether  any  particular  piece  of 
evidence  is  in  "substantial  compliance" 
with  the  standards,  and  therefore 
reliable,  is  a  matter  for  the  adjudicator 
to  determine  taking  into  consideration 
all  relevant  circumstances.  One 
important  factor  is  the  element(s)  of 
entitlement  for  which  the  evidence  is 
offered.  In  the  example  cited  above,  the 
lack  of  an  x-ray  is  not  necessarily  fatal. 
The  report  may  contain:  valid  and 
pertinent  other  tests  and  information 
upon  which  the  physician  can  make  a 
diagnosis;  accurate  medical,  smoking 
and  employment  histories;  results  of  a 
physical  examination  confirming  the 
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presence  of  pulmonary  symptoms  or 
impairment;  and  pulmonary  function 
study  and/or  blood  gas  studies 
demonstrating  impairment.  Based  on 
this  documentation,  the  physician  may 
provide  a  documented  and  reasoned 
diagnosis  of  "legal  pneumoconiosis" 
which  the  adjudicator  considers 
reliable,  i.e.,  in  "substantial 
compliance"  with  the  quality  standards 
See  45  FR  13687  (Feb.  29.  1980). 
§  718.202,  Discussion  and  changes  (h) 
(ii)  In  another  example,  the  commenter 
posits  a  "positive"  medical  opinion 
based  on  an  invalid  pulmonary  function 
test,  valid  arterial  blood  gas  testing, 
physical  examination  and  other  data. 
The  lack  of  a  valid  pulmonary  function 
study  is  not  necessarily  a  reason  to 
reject  the  entire  report.  The  hypothetical 
assumes  a  valid  blood  gas  test,  physical 
examination,  etc.  As  in  the  first 
example,  this  testing  and  information 
may  support  a  documented  and 
reasoned  diagnosis  depending  on  the 
purpose  for  which  the  report  is  offered 
If  the  physical  examination  and  clinical 
tests  other  than  the  pulmonary  function 
study  substantiate  the  presence  of  a 
pulmonary/respiratory  impairment,  the 
factfinder  may  deem  the  physician's 
diagnosis  a  reliable  assessment  of  the 
miner's  extent  of  impairment  If  the 
employment,  smoking  and  other 
personal  information  is  accurate,  the 
adjudicator  may  accept  the  physician's 
conclusions  about  the  cause  of  the 
miners  pulmonary  or  respiratory 
impairment.  If.  however,  the  physician 
clearly  relied  on  the  invalid  pulmonary 
function  study  (or  other  inaccurate  data 
or  information),  the  adjudicator  may 
find  the  opinion  unreliable  in  one  or 
more  respects  (iii)  The  Department 
emphasizes  that  the  "substantial 
compliance  "  standard  is  a  rule  of 
reason.  In  each  case  in  which  an  issue 
of  noncompliance  is  raised,  the 
factfinder  must  identify  any  failure  to 
comply  strictly  with  the  applicable 
quality  standard.  The  factfinder  must 
then  determine  whether  the  test  or 
report  is  reliable  despite  its  failure  to 
complv  with  every  criterion  in  the 
standard.  This  finding  is  necessarily 
dependent  to  an  extent  on  the 
element(s)  of  entitlement  for  which  the 
test  or  report  may  be  relevant  The 
significance  of  the  particular  defect 
must  therefore  be  ascertained  by 
considering  whether  it  is  critical  to  the 
physician's  conclusions.  In  the  first 
example,  the  lack  of  an  x-ray  may  be 
excused  if  the  physician  has  offered  a 
documented  and  reasoned  diagnosis  of 
"iegal"  pneumoconiosis.  In  the  second 
example,  the  invalid  pulmonary 
function  studv  mav  or  may  not  affect  an 


otherwise  documented  and  reasoned 
evaluation  of  the  miner's  respiratory/ 
pulmonary  condition.  No  categorical 
response,  however,  can  be  given  to  the 
hypothetical  since  the  reliability,  and 
therefore  the  probative  value,  of  the 
reports  can  only  be  evaluated  in  the 
context  of  an  actual  claim.  No  change  in 
the  regulation  is  warranted. 

(d)  One  comment  urges  the 
Department  to  include  a  provision 
specifically  exempting  those  medical 
tests  and  reports  generated  outside  the 
black  lung  benefits  claim  context  from 
the  quality  standards.  Specifically,  the 
commenter  requests  that  the  text  of  the 
regulation  make  clear  that  chest  x-rays, 
pulmonary  function  tests  and  blood  gas 
studies  administered  in  the  hospital  or 
as  part  of  the  miner's  routine  care  be 
exempted  from  quality  standards 
applicability  The  Department 
previously  addressed  this  concern  in  the 
second  notice  of  proposed  rulemaking. 
64  FR  54975  (Oct.  8,  1999).  The 
Department  noted  that  §  718.101  limits 
the  applicability  of  the  quality  standards 
to  evidence  "developed  *   *    '  in 
connection  with  a  claim  for  benefits" 
governed  by  20  CFR  parts  718,  725  or 
727.  Despite  the  inapplicability  of  the 
quality  standards  to  certain  categories  of 
evidence,  the  adjudicator  still  must  be 
persuaded  that  the  evidence  is  reliable 
in  order  for  it  to  form  the  basis  for  a 
finding  of  fact  on  an  entitlement  issue. 
Additional  exclusionary  language  in  the 
regulation  is  therefore  unnecessary. 

(e)  One  comment  contends  all 
medical  evidence  involving  a  deceased 
miner  should  be  considered  without 
regard  to  the  quality  standards  because 
the  miner  is  no  longer  available  for 
further  te.sting.  The  Department 
disagrees.  The  regulations  provide  that 
a  de<:eased  miner's  noncomplying  chest 
x-rays,  pulmonary  function  studies  and 
medical  reports  may  form  the  basis  of  an 
award  or  denial  of  benefits  under 
certain  circumstances  provided  no 
complying  study  or  report  is  available 
See  §<i'718. 102(e)  (x-rays),  718.103(c) 
(pulmonary  function  studies), 
718.104(c)  (medical  reports).  The 
Department  has  added  a  similar 
provision  to  §  718.105  (arterial  blood  gas 
studies).  With  respect  to  each  category 
of  evidence,  the  availability  of  tests  or 
reports  in  substantial  compliance  with 
the  applicable  quality  standards  makes 
reliance  on  the  noncomplying  tests  or 
reports  unnecessary;  the  record  already 
contains  reliable  evidence  addressing 
the  deceased  miner's  pulmonary 
condition,  and  reliable  evidence  is  the 
fundamental  purpose  of  the  quality 
standards.  Furthermore,  excusing 
noncompliance  for  all  evidence 
involving  a  deceased  miner  ignores  the 


fact  that  existing  evidence  may  be 
brought  into  substantial  compliance 
despite  the  unavailability  of  the  miner. 
The  party  offering  the  evidence  may 
obtain  a  supplementary  opinion  from 
the  physician  who  conducted  the 
noncomplying  test  or  authored  the 
report,  and  cure  the  defect(s).  Finally, 
the  party  may  submit  the  noncomplying 
evidence  in  any  event,  ecognizing  that 
it  may  be  considered  but  cannot 
establish  any  fact  for  which  complying 
evidence  is  in  the  record. 

(f)  One  comment  suggests  that 
applying  the  quality  standards  only 
prospectively  will  sanction  the 
acceptance  of  inferior  evidence  if  the 
evidence  was  developed  before  the 
effective  date  of  these  regulations.  The 
commenter  also  contends  the 
Department's  rationale  for  prospective 
application  implies  the  former  quality 
standards  will  not  apply  to  evidence 
developed  before  the  effective  date  of 
these  regulations,  especially  for 
unrepresented  claimants.  The 
Department  disagrees.  In  the  initial 
notice  of  proposed  rulemaking, 
proposed  §  718.101(b)  required  all 
evidence  developed  in  conjunction  with 
a  black  lung  benefits  claim  to  comply 
with  the  applicable  quality  standards. 
62  FR  3374  (Jan.  22,  1997).  The 
Department  stated  that  the  purpose  of 
§  718.101(b)  was  to  make  clear  the 
Department's  disagreement  with 
Benefits  Review  Board  precedent 
holding  the  former  20  CFR  part  718 
quality  standards  applied  only  to 
evidence  developed  by  the  Director.  62 
FR  3341  (January  22,  1997).  One 
comment,  in  response  to  the  first 
proposal,  noted  that,  as  written, 
§  718.101(b)  would  invalidate  evidence 
in  claims  pending  before  the 
Department  which  was  valid  under 
prevailing  Board  precedent  at  the  time 
the  evidence  was  generated.  The 
Department  responded  to  this  concern 
in  the  second  notice  of  proposed 
rulemaking  by  revising  §  718.101  to 
apply  the  quality  standards  only  to 
evidence  developed  after  the  effective 
date  of  the  regulations.  64  FR  55010 
(Oct.  8,  1999).  In  explaining  the 
revision,  the  Department  acknowledged 
the  "substantial  hardship"  which  might 
occur,  especially  for  unrepresented 
claimants,  if  medical  evidence  which 
complied  with  the  law  when  submitted 
into  evidence  became  invalid  after  the 
regulations  become  effective.  This 
explanation,  however,  is  not  a 
concession  as  to  the  correctness  of  the 
Board's  decisions.  Since  1980,  the 
Department  has  consistently  taken  the 
position  that  the  20  CFR  part  718 
quality  standards  apply  to  all  evidence 


developed  by  any  party  in  black  lung 
benefits  claim  litigation.  Although  the 
Board  has  rejected  the  Department's 
position,  Gorzalka  v.  Big  Horn  Coal  Co., 
16  Black  Lung  Rep.  1-48,  1-51  (1990) 
(and  cases  collected),  the  only  court  of 
appeals  to  consider  the  issue  has  agreed 
with  the  Department.  Director,  OWCP  v. 
Mangifest,  826  F.2d  1318  (3d  Cir.  1987). 
The  Department  adheres  to  this  view 
with  respect  to  any  evidence  developed 
in  conjunction  with  a  claim  by  any 
party  before  the  effective  date  of  the 
proposed  regulations. 

(g)  Two  comments  approve  of  the 
prospective  application  of  the  quality 
standards.  One  comment  approves  of 
the  "substantial  compliance"  standard. 

(h)  No  other  comments  have  been 
received  concerning  this  section,  and  no 
changes  have  been  made  in  it. 

20  CFR  718.102 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
three  minor  changes  to  §  718.102: 
eliminating  the  reference  to  the 
compliance  standard  in  light  of  the 
substantial  compliance  language  of 
general  applicability  in  §  718.101(b); 
adding  language  presuming  compliaace 
with  the  technic^  criteria  for  chest  x- 
rays  in  Appendix  A;  and  correcting  a 
typographical  error  in  subsection  (e) 
which  cited  to  a  nonexistent  regulation. 
62  FR  3342  (Jan.  22,  1997).  The 
Department  did  not  propose  any 
additional  changes  in  the  second  notice 
of  proposed  rulemaking.  64  FR  54971 
(Oct.  8.  1999).  In  the  final  rule,  the 
Department  has  changed  subsection  (e) 
to  clarify  the  probative  value  of 
noncomplying  x-rays  in  the  case  of  a 
deceased  miner.  Specifically,  this 
provision  states  that  an  x-ray,  which  is 
not  in  substantial  compliance  vdth  the 
quality  steindard,  may  still  establish  the 
presence  or  absence  of  pneimioconiosis 
if  the  x-ray  is  of  sufficient  quality  for  a 
board-eligible  radiologist,  board- 
certified  radiologist,  or  "B"  reader  to 
interpret  the  film.  The  Department  has 
also  added  a  sentence  to  subsection  (b) 
to  inform  interested  parties  where  they 
may  obtain  a  copy  of  the  ILO 
classification. 

(b)  One  comment  argues  that 

§  718.102(b)  should  state  that  an  x-ray 
cannot  establish  the  absence  of 
pneumoconiosis  unless  it  complies  with 
the  quality  standards  and  is  classified 
according  to  a  recognized  scheme.  The 
commenter  further  argues  that 
§  718.102(b)  and  (e),  in  conjimction  with 
§  718.101(b),  are  insufficient  to  impose 
this  requirement.  Section  718.102(b) 
identifies  the  classification  systems 
which  are  acceptable  for  black  limg 
claims.  Subsection  (e)  states  that  no  x- 


ray  may  demonstrate  either  the  presence 
or  absence  of  pneumoconiosis  unless  it 
complies  with  reporting  requirements, 
i.e.,  paragraph  (b).  Section  718.101(b) 
reinforces  this  requirement  by  stating 
that  "any  evidence"  which  is  not  in 
substantial  compliance  with  the 
applicable  quality  standard  cannot 
"establish  the  fact  for  which  it  is 
proffered."  For  purposes  of  the  quality 
standards,  "substantial  compliance" 
may  mean  less  than  strict  compliance 
with  each  and  every  requirement  of  the 
applicable  quality  standard  if  the 
evidence  is  nevertheless  deemed 
reliable  by  the  factfinder.  The 
adjudicator  must  determine  whether  the 
x-ray  reading  is,  or  is  not,  in  substantial 
compliance  if  one  or  more  items  of 
required  information  have  been  omitted, 
including  classification  of  x-ray  findings 
according  to  any  of  the  reporting 
schemes  in  §  718.102(b).  In  some 
circumstances,  the  adjudicator  may 
determine  that  the  x-ray  interpretation 
provides  sufficient  information  to  make 
a  factual  finding  on  the  presence  or 
absence  of  pneumoconiosis.  For 
example,  the  physician  may  describe 
the  film  findings  in  terms  of  "no 
pneumoconiosis,"  rather  than 
classifying  the  film  as  "0/-.  0/0  or  0/1." 
Such  a  reading  may  be  considered 
sufficiently  detailed  to  be  in 
"substantial  compliance" 
notwithstanding  the  lack  of 
classification.  Conversely,  the 
physician's  description  or  reporting  of 
x-ray  film  findings  may  indicate  (s)he 
read  the  film  for  reasons  unrelated  to 
diagnosing  the  existence  of 
pneumoconiosis,  e.g.,  lung  cancer  or 
cardiac  surgery.  The  adjudicator  may 
consider  that  evidence  not  in  substantial 
compliance  because  it  does  not  reliably 
address  the  presence  or  absence  of 
pneumoconiosis.  Accordingly,  the 
Department  disagrees  with  the 
commenter's  position  that  any 
unclassified  x-ray  is  not  in  "substantial 
compliance"  with  §  718.102. 

(c)  Four  comments  suggest  adding  the 
phrase  "in  and  of  itself  to  the 
subsection  (e)  prohibition  on  using 
unclassified  x-rays  to  demonstrate  the 
presence  or  absence  of  pneumoconiosis. 
The  comments  contend  that  the  change 
would  make  clear  that  x-ray  evidence  of 
some  disease  process,  in  conjunction 
with  other  evidence,  could  be  used  to 
prove  the  miner  has  a  lung  disease 
caused  by  coal  dust  exposure,  i.e., 
"legal"  pneumoconiosis.  The 
recommended  change  is  unnecessary. 
An  unclassified  x-ray  which  yields 
positive  indications  of  lung  disease 
cannot  establish  the  presence  of 
pneumoconiosis  under  §  718.202(a)(1). 


which  is  intended  as  a  means  of  proving 
only  the  existence  of  clinical 
pneumoconiosis.  An  x-ray  report, 
however,  may  also  be  part  of  a  medical 
report  which  must  be  considered  under 
§  718.202(a)(4).  Even  an  unclassified  x- 
ray  may  therefore  provide  some  clinical 
basis  for  a  diagnosis  of  a  respiratory 
disease  arising  out  of  coal  mine 
employment  imder  that  section. 
Consequently,  provision  is  already 
made  for  consideration  of  the  results  of 
an  unclassified  x-ray  in  the  context  of  a 
medical  report.  In  this  context,  it  may  be 
used  to  support  a  diagnosis  of  legal 
pneumoconiosis. 

(d)  No  other  comments  were  received 
concerning  this  section,  and  no  other 
changes  have  been  made  in  it. 

20CFH  718.103 

(a)(i)  The  Department  proposed 
amending  §  718.103  in  the  initial  notice 
of  proposed  rulemaking  to  take  into 
account  proposed  §  718.101(b).  which 
would  establish  a  single  standard  of 
"substantial  compliance"  for  all  of  the 
quality  standards.  62  FR  3342  (Jan.  22. 
1997).  The  Department  also  proposed 
changes  to  §  718.103(c)  to  harmonize  it 
with  §  718.102(e)  (X-rays).  Both 
provisions  operate  in  the  same  manner 
and  for  the  same  purposes:  to  presume 
compliance  with  technical  requirements 
in  the  applicable  appendices  to  part 
718;  to  permit  rebuttal  of  the  presumed 
compliance  with  relevant  evidence;  and 
to  permit  exceptions  to  the  quality 
standards  for  a  deceased  miner  if  the 
claim  presents  limited  evidence,  (ii)  In 
response  to  comments  received 
concerning  the  initial  notice  of 
proposed  rulemaking,  the  Department 
recommended  several  additional 
changes  to  §  718.103  in  the  second 
notice  of  proposed  rulemaking.  64  FR 
54975-76  (Oct.  8.  1999).  One  physician 
testified  at  the  Washington,  D.C., 
hearing  that  a  flow-volume  loop 
provided  a  more  acceptable  basis  for 
obtaining  verifiable  test  results  than  the 
proposed  prohibition  on  an  initial 
inspiration  from  room  air.  The 
Department  agreed,  and  proposed 
changing  both  §  718.103  and  Appendix 
B  to  require  flow-volume  loops  for  every 
pulmonary  function  test  obtained  after 
the  effective  date  of  the  final  regulation. 
The  Department  invited  additional 
comment  on  this  proposal.  The 
Department  also  announced  its 
intention  to  sur\'ey  clinics  and  facilities 
which  specialize  in  the  treatment  of 
pulraonar\*  conditions  to  ascertain  the 
extent  to  which  they  already  used 
spirometers  capable  of  producing  flow- 
volume  loops.  The  same  physician 
obser\'ed  that  20  CFR  718.l63(a)  (1999) 
required  that  pulmonary  function 
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testing  produce  either  a  Forced  Vital 
Capacity  (FVC)  or  a  Maximum 
Voluntar\-  Ventilatuin  (M\'V)  result,  yet 
also  required  a  one-second  Forced 
Lxpiraton-  Volume  (FEVl)  which  must 
be  derived  from  the  FVC.  The 
Department  agreed  the  regulation  was 
inconsistent,  and  proposed  a  revision  to 
§  718.103(a)  making  the  FVC  a  required 
result  along  with  the  FEVl  and  the  MVV 
optional.  The  Department  also  proposed 
increasing  the  allowable  difference 
between  the  two  largest  MVV  values 
from  5  percent  to  10  percent  in 
§  718.103(b)  to  harmonize  the  regulation 
with  Appendix  B.  The  former  and 
initially  proposed  §718. 103(b)  required 
submission  of  three  tracings  of  the  MVV 
maneuver  unless  the  two  largest  MVV 
results  were  within  5  percent  of  each 
other,  in  which  case  onlv  two  tracings 
were  nec:essar\-.  By  contrast.  .\ppHndix 
B  has  consistently  stated  that  the 
variation  between  the  two  largest  MV\' 
shall  not  exceed  10  percent.  The 
Department  chose  the  more  liberal 
variation.  The  Department  agreed  that 
tbe  validity  of  the  M\'V  and  FEVl/FVC 
values  must  be  assessed  independently, 
and  that  the  MVV  maneuver  is  optional 
for  compliance  purposes.  The 
Department,  however,  rejected  the 
suggestion  to  remove  certain  technical 
requirements  from  the  quality  standards 
to  avoid  invalidating  a  pulmonary 
function  test  for  less  than  strict 
compliance:  the  Department  responded 
that  the  "substantial  compliance" 
standard  would  allow  a  party  to 
establish  the  credibility  of  the  study, 
notwithstanding  the  absence  of  one  or 
more  of  the  §  718.103  requirements. 
Finally,  the  Department  proposed 
revisions  to  §§  718.104(a)(6)  and 
718.204(b)(2)(iv)  to  recognize  that  a 
medical  report  cannot  be  rejected  for 
lack  of  a  pulmonary  function  study  if 
the  performanc:e  of  the  test  was 
medically  contraindicated  (iii)  For  the 
final  rule,  the  Department  has  changed 
the  word  -submitted"  in  §  718.103(b)  to 
"developed"  to  conform  the  regulation 
to  similar  usage  in  5}  718.101(b).  The 
Department  also  changed  the  opening 
phrase  of  the  first  sentence  in 
§  718.103(c)  to  clarif\-  that  paragraph  (c) 
is  an  exception  to  the  remainder  of 
^  718.103.  Finally,  the  Department 
amended  the  final  sentence  in 
subsection  (c)  to  make  clear  that  a 
noncomplying  pulmonary  functitm  test 
involving  a  deceased  miner  may  be  used 
to  establish  the  presence  or  absence  of 
a  respiratory  or  pulmonary  impairment 
under  limited  circumstances.  If  no 
complying  test  is  in  the  record  and,  in 
the  adjudicator's  opinion,  the 
noncomplying  test  yielded  t€!chnically 


valid  results  and  the  miner  provided 
good  cooperation,  the  party  submitting 
the  noncomplying  test  may  rely  on  it. 

(h)  The  Department  announced  its 
intention  in  the  second  notice  of 
proposed  rulemaking  to  conduct  a 
survey  of  the  physicians,  clinics  and 
facilities  which  perform  pulmonary 
function  testing  (spirometry  testing)  to 
evaluate  the  prevalence  of  spirometers 
capable  of  producing  a  flow-volume 
loop  The  Department  considered  the 
sur\ey  necessary  in  light  of  its 
conclusion  that  the  flow-volume  loop 
may  provide  a  "more  reliable  method  of 
ensuring  valid,  verifiable  results  in 
pulmonary  function  testing."  64  FR 
54975  (Oct  8,  1999).  The  Department 
also  cited  the  relatively  inexpensive  cost 
(approximately  S2000J  for  a  spirometer 
capable  of  producing  the  flow-volume 
loop  The  Department  sent  out  the 
survey,  dated  March  7,  2000.  to 
approximately  1800  pulmonary  clinics, 
facilities  and  physicians  board-certified 
in  internal  medicine  with  a  subspecialty 
in  pulmonary  disease  (Rulemaking 
Record  Ex.  107).  and  received  225 
responses  (Rulemaking  Record  Ex.  109). 
Of  those  responses,  only  nine  indicated 
thev  did  not  perform  pulmonary 
function  testing  on  equipment 
producing  a  fiow-volume  loop.  Of  those 
nine,  five  indicated  they  would  consider 
obtaining  the  neces.sary  equipment.  An 
additional  19  surveys  did  not  respond  to 
the  questions  concerning  spirometric 
testing.  The  remaining  respondents,  197 
in  all,  unanimously  used  the  flow- 
volume  loop.  Based  on  these  survey 
results,  the  Department  concludes  the 
benefit  to  the  claims  adjudication 
process  in  obtaining  reliable  pulmonary 
function  data  warrants  revising 
«?  718  103(a)  and  Appendix  B  to  make 
the  flow-volume  loop  a  mandatory 
requirement  for  any  pulmonary  function 
test  conducted  after  the  effective  date  of 
these  regulations  in  connection  with  a 
claim  for  benefits  under  the  Black  Lung 
Benefits  Act  (BLBA) 

(c)  One  comment  opposes  the  flow- 
volume  loop  requirement  because 
spirometric  equipment  which  records 
this  data  may  not  be  universally 
available.  The  Department  disagrees.  In 
the  second  notice  of  proposed 
rulemaking,  the  Department  proposed 
using  the  flow-volume  loop  because  it 
provides  a  reliable  and  relatively 
inexpensive  means  of  producing  valid, 
verifiable  pulmonary  function  test 
results.  64  FR  54975  (Oct.  8.  1999).  The 
Department's  survey  of  physicians, 
clinics  and  facilities  which  perform 
pulmonary  function  testing  confirmed 
the  widespread  use  of  spirometers 
capable  of  producing  flow-volume 
loops.  Although  some  clinics  and 


individual  physicians  may  not  utilize 
such  machines,  the  Department  has 
concluded  that  the  overall  benefit  to  the 
claims  adjudication  process  warrants 
required  use  of  this  technology.  In  any 
event,  the  claimant  should  always  have 
access  to  one  set  of  testing  which 
complies  with  the  quality  standards, 
including  the  flow-volume  loop 
requirement,  as  a  result  of  the 
pulmonary  examination  authorized  by 
30  U.S.C.  "923(b).  This  provision  of  the 
BLBA  requires  the  Black  Lung  Disability 
Trust  Fund  to  afford  each  miner- 
claimant  the  opportunity  to  substantiate 
his  or  her  claim  by  means  of  a  complete 
pulmonary  examination  at  no  expense 
to  the  claimant.  See  also  §  725.406(a). 
Under  §  725.406(c).  the  district  director 
is  responsible  for  ensuring  that  the 
examination  authorized  by  30  U.S.C. 
923(b)  is  in  "substantial  compliance" 
with  the  requirements  of  part  718. 
including  the  quality  standards.  Section 
725.406(d)  requires  the  Department  to 
make  available  to  the  claimant's 
physician,  on  the  claimant's  request,  the 
clinical  test  results  obtained  in 
conjunction  with  the  pulmonary 
examination.  Thus,  contrary  to  the 
cornmenter's  concern,  the  claimant's 
physician  should  routinely  be  able  to 
consider  substantially  complying 
clinical  testing  of  the  miner  in 
formulating  an  opinion,  despite  the  lack 
of  capable  technology  in  his  or  her  own 
practice. 

(d)  One  comment  approves  of  the 
§  718.103  revisions  generally,  and 
particularly  approves  of  the  language 
making  clear  that  the  Maximum 
Voluntary  Ventilation  maneuver  is 
optional.  One  comment  supports  the  use 
of  flow-volume  loops  and  changes  to 

§  718.103(a)  which  eliminate  internal 
inconsistencies  and  clarify  that  the 
Maximum  Voluntary  Ventilation 
maneuver  is  optional.  One  comment 
approves  of  requiring  pulmonary 
function  test  results  using  flow-volume 
loops  and  the  increase  from  5  percent  to 
10  percent  in  the  maximum  variation 
between  the  two  largest  MW  values. 

(e)  No  other  comments  were  received 
concerning  this  section,  and  no  other 
changes  Y    .e  been  made  in  it. 

20CFH  7,8.104 

(a)(i)  The  Department  proposed 
several  changes  to  §  718.104  in  the 
initial  notice  of  proposed  rulemaking. 
62  FR  3342-43.  3375  (Jan.  22.  1997). 
One  change  required  that  each  medical 
opinion  developed  in  connection  with  a 
claim  be  based  on  specified  tests  and 
information,  including  a  chest  x-ray  and 
pulmonary  function  study  which 
comply  with  the  applicable  quality 
standards.  Another  change  proposed 


guidelines  for  the  adjudicator  to 
determine  whether  to  afford  special 
weight  to  an  opinion  from  the  miner's 
treating  physician.  The  Department 
considered  codification  of  the  treating 
physician's  special  status  appropriate, 
given  its  longstanding  judicial 
recognition  in  the  caselaw.  In  order  to 
ensure  a  critical  analysis  of  the 
physician-patient  relationship,  the 
guidelines  described  four  basic  factors 
the  adjudicator  must  consider:  whether 
the  physician  provided  pulmonary  or 
non-pulmonary  treatment;  how  long  the 
physician  treated  the  miner;  how  often 
the  physician  treated  the  miner;  and 
what  types  of  tests  and  examinations  the 
physician  conducted.  Finally,  the 
Department  emphasized  that  the 
adjudicator  must  consider  not  only  the 
quality  of  the  physician's  relationship 
with  the  miner,  but  also  the  reasoning 
and  documentation  in  the  opinion  itself, 
and  in  the  context  of  the  remainder  of 
the  record,  before  crediting  that  opinion, 
(ii)  In  the  second  notice  of  proposed 
rulemaking,  the  Department  responded 
to  the  extensive  comments  which  the 
proposed  regulation  had  elicited.  64  FR 
54976-77  (Oct.  8,  1999).  The 
Department  revised  the  regulation  to 
excuse  mandatory  pulmonary  function 
testing  if  it  was  medically 
contraindicated  and  the  physician 
conducted  other  types  of  medically 
accepted  diagnostic  tests;  to  make 
explicit  that  a  treating  physician's 
opinion  could  be  used  to  establish  all 
elements  of  a  miner's  entitlement;  and 
to  accept  the  physician's  statement  as  to 
subsection  {d)'s  treating  relationship 
criteria,  absent  contrary  evidence  from 
another  party.  The  Department  rejected 
comments  which  advocated  the 
automatic  acceptance  of  a  treating 
physician's  opinion  if  it  satisfied  the 
criteria  of  subsections  (d)(1)  through  (5) 
and  was  documented  and  reasoned, 
regardless  of  the  remaining  medical 
evidence.  The  Department  also  rejected 
one  comment  which  contended  the 
regulation  already  mandated  the 
automatic  acceptance  of  a  treating 
physician's  opinion  in  violation  of  30 
U.S.C.  923(b)  (requiring  consideration  of 
all  relevant  evidence).  In  response,  the 
Department  emphasized  that 
§  718.104(d)  only  required  the 
adjudicator  to  consider  the  possible 
enhanced  value  of  a  treating  physician's 
opinion,  and  did  not  require  a 
mechanistic  acceptance  of  that  opinion. 
The  Department  responded  in  similar 
fashion  to  several  comments  which 
contended  that  all  medical  opinions, 
including  a  treating  physician's  opinion, 
should  be  evaluated  only  on  the 
strength  of  their  documentation  and 


reasoning  and  each  physician's 
professional  qualifications.  With  respect 
to  a  comment  recommending  placement 
of  the  treating  physiciaii  rule  in  a 
separate  regulation,  the  Department 
concluded  no  change  was  warranted; 
subsection  (d)'s  position  in  the  quality 
standards  governing  reports  of 
physician  examinations  underscored 
that  a  treating  physician's  opinion  was 
required  to  satisfy  the  same  quality 
standards  as  any  other  physician 
examination  report  developed  in 
connection  with  a  claim  for  benefits. 
The  Department  acknowledged  some 
commenters'  concern  that 
unrepresented  claimants  would  likely 
submit  noncomplying  reports  from  their 
treating  physicians.  The  Department, 
however,  rejected  the  suggestion  that 
treating  physicians'  opinions  should  be 
exempted  from  the  evidentiary 
limitations  for  that  reason.  Instead,  the 
Department  noted  its  own  obligation  to 
inform  claimants  in  an  understandable 
manner  about  the  evidentiary 
limitations,  and  to  provide  any 
claimant's  treating  physician  with  the 
results  of  the  §  725.406  objective  testing 
upon  the  claimant's  request.  The 
Department  denied  one  comment's 
suggestion  that  language  in  the  initial 
notice  of  proposed  rulemaking  [see  62 
FR  3339  (Jan.  22.  1997))  made  an 
adjudicator's  failure  to  consider  a 
physician's  training  arfd  specialization 
reversible  error.  In  the  Department's 
view .  a  physician's  qualifications  were 
an  issue  only  when  raised  by  a  party. 
The  Department  also  rejected  the 
suggestion  that  a  chest  x-ray. 
administered  and  read  in  accordance 
with  §  718.102,  not  be  mandatory 
documentation  for  a  complying  report  of 
physical  examination.  The  Department 
cited  the  importance  of  such  a 
diagnostic  test  and  the  flexibility  of  the 
"substantial  compliance"  standard  in 
excusing  noncompliance  depending  on 
the  particular  circumstances  of  the  case. 
Ln  response  to  two  comments,  the 
Department  declined  to  remove  a 
limitation  on  the  use  of  noncomplying 
medical  opinions.  The  regulation 
therefore  allowed  consideration  of 
reports  of  physical  examination  not  in 
substantial  compliance  with  §  718.104 
only  if  the  miner  was  deceased,  the 
physician  was  unavailable  to  cure  the 
defects  in  the  report,  and  there  was  no 
complying  report  in  the  record.  In 
explanation,  the  Department 
emphasized  that  entitlement  decisions 
must  be  based  on  the  best  available 
evidence.  Finally,  the  Department 
invited  additional  public  comment  on 
alternative  means  of  determining  when 
a  treating  physician's  opinion  should 


receive  "controlling  weight,"  including 
whether  the  Department  should  adopt 
the  Social  Security  Administration's 
rule,  (iii)  For  purposes  of  the  final  rule, 
the  Department  has  altered  subsection 
(c)  to  conform  this  provision  to  the 
general  "substantial  compliance" 
standard  in  §  718.101(b).  As  amended. 
§  718.104(c)  makes  clear  that  a 
noncomplying  report  of  physical 
examination  may  nevertheless  provide 
evidence  for  a  factual  finding  in  certain 
limited  circumstances  involving  a 
deceased  miner  and  the  lack  of  any 
complying  report  of  physical 
examination  in  the  record.  The  report 
must  have  been  prepared  by  a  physician 
who  is  "unavailable."  e.g..  deceased, 
whose  whereabouts  are  unknown,  etc. 
The  report  must  also  be  found  to 
possess  sufficient  indicia  of  reliability 
that  the  adjudicator  may  reasonably  rely 
on  it  for  factual  findings. 

(b)  Several  comments  oppose  granting 
special  weight  to  the  opinion  of  a 
miner's  treating  physician,  contending 
the  rule  either  intrudes  on  the 
adjudicator's  role  in  evaluating  evidence 
or  compels  the  acceptance  of  an  opinion 
from  the  treating  physician  regardless  of 
contrary  opinions  from  physicians  with 
greater  expertise  in  pulmonary- 
medicine.  The  Department  responded  to 
a  similar  criticism  in  the  second  notice 
of  proposed  rulemaking.  64  FR  54976 
(Oct.  8.  1999).  In  rejecting  a 
commenter's  view  that  §  718.104(d) 
effectively  precluded  consideration  of 
all  relevant  evidence  in  favor  of  the 
opinion  of  the  miner's  treating 
physician,  the  Department  emphasized 
the  real  purpose  of  the  rule:  to  recognize 
that  a  physician's  professional 
relationship  with  the  miner  may 
enhance  his  or  her  insight  into  the 
miner's  pulmonary  condition.  The 
Department  does  not  believe  that,  as 
proposed,  section  718.104(d)  contained 
an  outcome-determinative  evidentiary 
rule.  See  64  FR  54977  (Oct.  8.  1999).  ' 
The  Department  has  revised  the 
language  of  section  718.104(d). 
however,  in  light  of  several  commenters' 
continued  confusion  as  to  the  role  of 
§  718.104(d)  in  weighing  reports  of 
physical  examinations.  The  Department 
hopes  to  clarify  its  original  intent  with 
this  revision.  Like  the  previously 
proposed  version,  subsection  (d) 
acknowledges  the  special  weight  which 
the  opinion  of  a  miner's  treating 
physician  may  receive  from  the 
adjudicator.  Section  718.104(d)(l)-(4) 
provide  criteria  for  evaluating  the 
quality  of  that  doctor-patient 
relationship  as  indicia  of  the  potential 
insight  the  physician  may  have  gained 
from  on-going  treatment  of  the  miner. 
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Instead  of  compelling  the  automatic 
acceptance  of  the  treating  physician's 
opinion,  section  718.104(d)  is  designed 
to  force  a  careful  and  thorough 
assessment  of  the  treatment 
relationship.  The  adjudicator  may 
conclude  that  no  additional  weight  is 
due  the  physician's  opinion  because  one 
or  more  of  the  criteria  establish  facts 
which  make  such  weight  inappropriate 
For  example,  the  physician  may  have 
provided  only  a  short-term  course  of 
treatment,  or  have  actually  examined 
the  miner  only  infrequently.  The 
adjudicator  should  consider  giving 
additional  weight  to  the  treating 
phvsician's  opinion  only  when  review 
of  the  regulatory  criteria  establishes  the 
physician's  thorough  understanding  of 
the  miners  pulmonary  condition. 
.Subsection  (d)(5)  describes  the  next  step 
in  the  adjudicator's  inquirv:  the 
adjudicator  must  consider  whether  the 
treating  physicians  opinion  is 
supported  by  sufficient  documentation 
and  reasoning,  and  must  weigh  it  with 
all  other  reasoned  and  documented 
medical  opinions  in  the  record  In 
addition,  the  fact  finder  must  consider 
all  other  relevant  evidence  of  record. 
The  regulation  provides  that  only  after 
the  adjudicator  finishes  this  weighing 
may  he.  in  appropriate  cases,  base  his 
decision  to  give  "controlling  weight"  to 
the  opinion  of  the  miner's  treating 
phvsician  on  that  physician's  superior 
understanding  of  the  miner's  pulmonary 
condition.  The  Department  recognizes 
that  each  case  will  present  different 
issues  regarding  both  the  extent  to 
which  the  treating  physician  meets  the 
four  criteria  in  subsection  (d)(l)-(4).  the 
documentatiim  and  reasoning  of  that 
phvsician's  opinion,  and  the  relative 
merits  of  the  other  relevant  medical 
evidence  of  record.  As  a  result,  the 
regulation  does  not  attempt  to  dictate 
the  outcome  of  any  particular  case.  The 
Department  therefore  rejects  the 
position  that  §  718.104(d)  intrudes  on 
the  fact-finding  responsibilities  of  the 
adjudicator. 

(c)  One  comment  opposes  requiring 
each  phvsician's  opinion  to  include  an 
x-ray  or  pulmonary  function  study 
conducted  according  to  the  applicable 
quality  standards.  The  commenter 
suggests  these  tests  are  not  always 
necessary  for  a  relevant  and  credible 
opinion,  and  cites  three  examples:  (i)  A 
physician  diagnoses  an  obstructive  lung 
impairment  based  on  valid  pulmonar\' 
function  testing,  examination,  etc..  but 
does  not  obtain  an  x-ray.  With  respect 
to  the  mandatory  x-ray  requirement,  the 
Department  has  previously  addressed 
this  argument  in  the  second  notice  of 
proposed  rulemaking,  64  FR  54977  (Oct 


H.  1999).  and  reiterates  its  position  in 
responding  to  comments  under 
§  718.101  of  this  rule.  X-rays  are  an 
integral  part  of  any  informed  and 
complete  pulmonary  evaluation  of  a 
miner;  a  general  requirement  for 
inclusion  of  this  test  is  therefore 
appropriate.  The  Department  also  notes, 
however,  that  the  quality  standards 
require  only  "substantial  compliance" 
with  the  various  criteria,  not  technical 
compliance  with  every  criterion  in  . 
every  quality  standard  in  every  case.  A 
factfinder  may  conclude  the  omission  of 
an  x-rav  does  not  undermine  the  overall 
credibility  of  the  opinion,  but  this 
determination  must  be  made  on  a  case- 
by -case  basis.  The  same  commenter 
poses  this  example  in  the  context  of 
§  718.101   The  Department's  response  to 
that  hypothetical  makes  certain  critical 
assumptions  in  concluding  the 
physician's  opinion  may  be  found  in 
"substantial  compliance"  with  the 
quality  standards:  the  valid  pulmonary 
function  study  demonstrates  the 
presence  of  a  pulmonary/respiratory 
impairment;  the  physician's 
examination  of  the  miner  identifies 
signs  or  symptoms  of  a  pulmonary 
condition;  and  the  physician  has  an 
accurate  understanding  of  the  miner's 
employment,  smoking  and  personal 
histories.  If  the  clinical  tests  and  other 
information  provide  a  documented  basis 
for  a  reasoned  and  reliable  opinion,  the 
factfinder  may  find  the  diagnosis  of 
"legal  pneumoconiosis"  in  "substantial 
compliance  "  with  §  718.104  despite  the 
absence  of  the  x-ray.  (ii)  A  physician 
finds  complicated  pneumoconiosis  on 
an  x-ray,  but  does  not  conduct  a 
pulmonary  function  test.  One  means  of 
diagnosing  complicated 
pneumoconiosis  is  by  x-ray.  30  U.S.C. 
921(c|{.3)(A).  The  x-rav  evidence  is 
relevant  to  §(^  718.202(a)(3)  and 
718.304(a);  accordingly,  §  718.102 
provides  the  applicable  quality 
standards,  and  not  §  718.104.  the  lack 
of  a  pulmonary  function  study  does  not 
affect  the  probative  value  of  the  x-ray 
reading(s)  as  evidence  of  complicated 
pneumoconiosis  under  30  U.S.C. 
921(t:)(3)(A).  because  a  pulmonary- 
function  study  is  not  relevant  to  that 
means  of  invoking  the  irrebuttable 
presumption.  Although  all  relevant 
evidence  must  be  weighed  in 
determining  whether  the  miner  has 
complicated  pneumoconiosis.  Melnick 
V  Consolidation  Coal  Co..  16  Black 
Lung  Rep,  1-31.  1-33  (1991).  the 
evidence  must  pertain  to  the  means  of 
diagnosing  or  refuting  the  existence  of 
complicated  pneumoconiosis  as 
provided  by  30  U.S.C.  921(c)(3)(B)  and 
(C).  Cf  Double  B  Mining  V.  Blankenship. 


1 77  F.3d  240,  243  (4th  Cir.  1999) 
(holding  factfinder  must  determine 
whether  evidence  relevant  to  each 
method  of  invoking  irrebuttable 
presumption  is  "equivalent,  "  and 
establishes  same  underlying  condition). 
The  physician's  report  may  provide 
additional  valuable  insight  into  his  or 
her  reasons  for  interpreting  the  x-ray  as 
positive  for  complicated 
pneumoconiosis  rather  than  some  other 
condition  detectable  by  x-ray;  to  that 
extent,  the  report  may  be  relevant  to 
weighing  the  credibility  of  the  x-ray 
evidence.  As  a  report  of  physical 
examination,  however,  the  hypothetical 
report  does  not  satisfy  the  "substantial 
compliance  "  standard,  (iii)  In  his  report 
of  physical  examination,  a  physician 
relies  in  part  on  a  noncomplying 
pulmonary  function  test,  but  another 
complying  test  yields  comparable 
results.  Again,  "substantial  compliance" 
is  a  test  of  evidentiary  reliability  based 
on  all  relevant  circumstances  of  the 
particular  case.  The  factfinder  must 
evaluate  those  circumstances  and 
determine  whether  the  specific 
omission  undermines  the  credibility  of 
the  evidence.  In  tlie  hypothetical,  the 
factfinder  must  consider  not  only  the 
defects  in  the  physician's  pulmonary 
function  study,  but  also  the  remaining 
documentation  in  the  report  (other 
clinical  studies,  the  miner's 
employment,  smoking  and  personal 
information,  etc.).  If  the  report 
otherwise  complies  with  §  718.104,  the 
invalid  pulmonary  function  study  may 
be  mitigated  by  the  presence  of  a 
complying  study  which  confirms  the 
physician's  interpretation  of  the  invalid 
study 

(d)  One  comment  supports  the 
revision  of  §  718.104(a)(6)  in  the  second 
notice  of  proposed  rulemaking,  which 
exempts  a  miner  from  mandatory 
pulmonary  function  testing  if  the  test  is 
medically  contraindicated,  and  allows  a 
physician  preparing  a  report  of  physical 
examination  to  substitute  other 
medically  acceptable  clinical  and 
laboratory  diagnostic  techniques  in 
support  of  his  conclusions.  64  FR 
54976,  55011  (Oct.  8,  1999). 

(e)  One  comment  recommends  the 
Department  delete  the  conditions  in 
§  718.104(c)  that,  in  the  case  of  a 
deceased  miner,  limit  the  consideration 
of  a  report  from  a  physician  who  is  not 
available  if  the  report  is  not  in 
substantial  compliance  with  the  quality 
standards.  This  provision  permits  the 
adjudicator  to  base  a  finding  on  such 
evidence  only  if  the  record  does  not 
contain  any  physician's  report  which  is 
in  substantial  compliance.  No  change  in 
the  regulation  is  necessarv'.  Although 
"substantial  compliance"  is  a  flexible 


concept,  it  is  also  necessary  to  ensure 
that  claims  are  adjudicated  using  the 
most  reliable  evidence  available. 
Consequently,  the  Department  has 
incorporated  limitations  throughout  the 
quality  standards  on  the  use  of 
noncomplying  evidence  in  claims 
involving  deceased  miners  in  which 
there  is  no  complying  evidence  of 
record.  The  fact  that  a  miner  is  deceased 
is  not  necessarily  a  bar  to  rehabilitating 
noncomplying  evidence.  With  respect  to 
reports  of  physical  examination,  the 
physician  who  is  available  to  review 
and  further  comment  on  his  or  her  own 
report  may  cure  the  defect  and  bring  the 
report  into  substantial  compliance.  If, 
however,  the  physician  is  unavailable, 
§  718.104(c)  permits  noncomplying 
evidence  to  be  considered  if  there  is  no 
complying  evidence  of  record.  The 
Department  believes  noncomplying 
evidence  should  be  used  to  establish 
facts  about  a  deceased  miner's  condition 
only  when  no  practical  alternative  is 
available.  As  long  as  complying 
evidence  or  the  means  of  achieving 
compliance  exist,  noncomplying 
evidence  should  not  be  the  basis  for 
determining  the  validity  of  a  claim. 

(f)  One  comment  objects  to  the 
retroactive  application  of  the  changes 
made  to  §  718.104.  None  of  these 
changes,  however,  apply  retroactively. 
Section  718.101(b)  provides  that  the 

"standards  for  the  administration  of 
clinical  tests  and  examinations"  will 
govern  all  evidence  developed  in 
connection  with  benefits  claims  after 
the  effective  date  of  the  final  rule. 
Section  718.104  contains  the  quality 
standards  for  any  "[rleport  of  physical 
examinations,"  including  reports 
prepared  by  a  miner's  treating 
physician.  Physicians'  medical  reports 
are  expressly  included  in  the  terms  of 
§  718.101(b).  Consequently,  the  changes 
to  §  718.104  apply  only  to  evidence 
developed  after  the  effective  date  of  the 
final  rule.  With  respect  to  treating 
physicians'  opinions  developed  and 
submitted  before  the  effective  date  of 
the  final  rule,  the  judicial  precedent 
summarized  in  the  Department's  initial 
notice  of  proposed  rulemaking 
continues  to  apply.  See  62  FR  3342  Qan. 
22,  1997).  These  decisions  recognize 
that  special  weight  may  be  afforded  the 
opinion  of  a  miner's  treating  physician 
based  on  the  physician's  opportunity  to 
observe  the  miner  over  a  period  of  time. 

(g)  Two  comments  state  the  "treating 
physician"  rule  has  no  scientific  basis 
because  a  treating  physician  is  in  no 
better  position  than  any  other  physician 
to  assess  a  miner's  pulmonary  status. 
The  commenters  note  that  a  primary 
care  physician  will  often,  as  a  matter  of 
medical  practice,  refer  an  individual  to 


a  physician  with  particular  training  for 
specialized  care;  the  primary  care 
provider  may  therefore  have  little,  if 
any,  qualified  understanding  of  the 
patient's  health  problems.  The 
commenters  also  state  that  the  essential 
basis  for  a  reasoned  diagnosis  is  valid 
objective  testing  and  sound 
interpretation  of  the  data  rather  than 
patient  complaints  and  physical 
examinations.  Finally,  the  commenters 
conclude  that  frequency  of  contact  alone 
does  not  provide  any  advantage  for  a 
physician  in  developing  a 
comprehensive  understanding  of  the 
patient's  condition.  The  commenters' 
concerns  do  not  provide  a  basis  for 
abandoning  the  rule.  First,  the  miner's 
"treating  physician"  is  not  necessarily 
the  physician  with  whom  the  miner  has 
a  long-standing  generalized  relationship 
if  another  physician  actually  provides 
specialized  treatment  for  respiratory  or 
pulmonary  problems.  If  the  miner's 
primary  care  provider  refers  the  miner 
to  a  pulmonary  specialist  for  treatment, 
then  that  specialist  may  be  considered 
the  miner's  "treating  physician"  for 
purposes  of  his  or  her  pulmonarj' 
condition.  If,  however,  the  specialist 
provides  an  opinion  to  the  primary  care 
physician  which  forms  the  basis  for  the 
miner's  treatment  by  the  latter,  the 
primary  care  physician's  opinion  is 
strengthened  by  reliance  on  the 
specialist's  expertise.  Second,  the 
Department  agrees  that  valid  clinical 
testing  and  a  reasoned  medical  report 
are  necessary  prerequisites  for  a  credible 
medical  opinion.  A  treating  physician's 
opinion  is  subject  to  the  Department's 
quality  standards,  which  require  the 
report  to  be  based  on  specific  clinical 
tests,  findings  and  other  data  and 
information.  See  §  718.104(a)(l)-(6).  A 
treating  physician's  report  must  be 
reasoned  as  well  as  documented 
(§  718.104(d)(5)).  In  this  regard,  a 
treating  physician's  opinion  is  no 
different  than  any  other  physician's 
opinion  developed  in  connection  with  a 
claim  for  benefits.  The  Department  does 
not  intend  to  displace  the  long-standing 
judicial  precedent  that  sanctions  the 
rejection  of  a  treating  physician's  report 
if  it  fails  the  basic  requirements  for 
credible  evidence.  See,  e.g..  Sterling 
Smokeless  Coal  Co.  v.  Akers.  131  F.3d 
43  8,  441  (4th  Cir.  1997);  Lango  v. 
Director,  OWCP.  104  F.3d  573,  577  (3d 
Cir.  1997);  Peabodv  Coal  Co.  v.  Helms, 
901  F.2d  571,  573-74  (7th  Cir.  1990); 
see  generally  Halsev  v.  Richardson.  441 
F.2d  1230,  1236  (6th  Cir.  1971) 
(rejecting  "a  mechanical  rule  insulating 
a  treating  doctor's  opinion  from  attack, 
no  matter  how  respectable  and 
persuasive  may  be  opposing  opinions  by 


doctors  who  examined  a  claimant  on 
only  one  occasion").  As  for  the 
commenters'  statement  that  the 
frequency  of  patient  contact  provides  no 
advantage  to  a  physician,  this  view  is 
too  simplistic.  Frequency  of  treatment  is 
only  one  of  the  regulatory  criteria 
(§  718.104(d)(3))  the  adjudicator  must 
consider  in  assessing  the  treating 
physician  relationship.  The  number  of 
visits  must  be  view-ed  in  the  context  of 
the  other  criteria  (nature  of  relationship, 
duration  of  relationship,  type  and  extent 
of  treatment).  The  totality  of  the 
information  demanded  by  the  criteria 
establishes  the  overall  quality  of  the 
doctor-patient  relationship,  which 
guides  the  adjudicator  in  determining 
whether  to  accord  the  treating 
physician's  opinion  controlling  weight. 
The  comments  do  not  state  a  basis  for 
changing  or  eliminating  the  "treating 
physician"  rule. 

(h)  Two  comments  contend  the 
"treating  physician"  rule  creates  an 
"evidentiary  preference"  which  violates 
section  7  of  the  Administrative 
Procedure  Act  (APA).  5  U.S.C.  556. 
Although  the  Social  Security 
Administration  (SSA)  has  also 
promulgated  a  regulation.  20  CFR 
404.1527(d)  (1999),  addressing  the 
weight  to  be  given  a  treating  physician's 
opinion,  the  commenters  argue  there  is 
no  adverse  party  in  SSA  claims,  and  the 
APA  does  not  apply  to  SSA  claims 
adjudication.  By  implication,  the 
commenters  suggest  the  Department 
cannot  adopt  a  "treating  physician"  rule 
comparable  to  the  SSA  model,  or  any 
rule  which  affords  special  weight  to  a 
treating  physician's  opinion.  The 
Department  disagrees.  As  an  initial 
matter,  whether  the  APA  does  or  does 
not  apply  to  SSA  claims  adjudications 
is  irrelevant  to  evaluating  the  validity  of 
§  718.104(d).  The  Supreme  Court  has 
expressly  refused  to  resolve  the  issue 
because  "the  social  security 
administrative  procedure  does  not  vary 
from  that  prescribed  by  the  APA. 
Indeed,  the  latter  is  modeled  upon  the 
Social  Securitv  Act."  Richardson  v. 
Perales.  402  U.S.  389.  409  (1971).  In  any 
event,  the  commenters  misapprehend 
both  the  nature  of  §  718.104(d)  and  the 
critical  differences  between  that 
regulation  and  the  SSA  version.  The 
commenters  describe  the  "treating 
physician"  rule  as  an  "evidentiary 
preference."  The  Department  interprets 
this  phrase  to  characterize  the  rule  as  a 
burden-shifting  presumption  which 
imposes  on  the  party  opposing  the  claim 
the  burden  to  overcome  the 
"preference"  for  the  treating  physician's 
opinion.  The  Department,  however,  has 
repeatedly  emphasized  in  the  second 
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notice  of  proposed  rulemakins  and  its 
responses  to  comments  in  this  rule  that 
§718. 104(d)  does  not  create  a 
presumption  in  favor  of  the  treating 
phvsician's  opinion.  See  64  FR  54976- 
77  (Oct.  8.  1999)  The  regulation 
provides  a  set  of  criteria  to  guide  the 
adjudicator's  evaluation  of  the  treating 
phvsician's  professional  relationship 
with  the  miner,  and  ensure  a  critical 
and  thorough  factual  determination 
whether  that  opinion  should  ultimately 
be  given  "controlling  weight."  .■Kside 
from  assessing  the  strength  or  vvealtness 
of  the  treating  physician's  report,  the 
adjudicator  must  also  weigh  that  report 
against  all  other  relevant  evidence  in  the 
record.  Consequently.  §  718.104(d)  is 
not  a  strict,  outcome-determinative  rule 
like  more  traditional  evidentiary 
presumptions.  These  characteristics  also 
distinguish  *(  718  104(d)  from  SSA's 
version  in  20  CFR  404. 1327(d)   Both 
regulations  state  that  "controlling 
weight"  may  be  given  to  a  treating 
physicians  report.  Section  404  1527(d). 
however,  provides  that  'Igjenerally.  we 
give  more  weight  to  opinions  from  yi)ur 
treating  sources,  *   *   *   "  20  CFR 
404  1527(d)(2)  (1999).  This  language 
demonstrateF  an  affirmative  preference 
for  reports  from  treating  physicians; 
§  718.104(d)  is  more  qualified  in 
permitting  "controlling  weight"  only  if 
the  regulatory  criteria  warrant  it 
Another  significant  difference  between 
the  regulations  is  the  role  the  criteria 
plav  in  determining  the  weight  given 
the  medical  evidence.  Section 
404  1527{dl  makes  the  criteria  relevant 
only  after  the  adjudicator  refuses  to  give 
the  treating  physician  "controlling 
weight  "  "Unless  we  give  a  treating 
source's  opinion  controlling  weight 
*    *    *  we  consider  all  of  the  following 
factors  in  deciding  the  weight  we  give 
to  any  medical  opinion"  The  regulation 
lists  several  criteria  which  are  similar  to 
those  listed  in  §  718.104{d)(l)-(4). 
Section  718.104(d)  makes  the  same 
criteria  the  basis  for  determining  in  the 
first  place  whether  to  give  the  treating 
phvsician  controlling  weight.  To  the 
extent  20  CFR  404.1527(d)  operates  like 
an  evidentiary  presumption,  it  does  not 
affect  the  validity  of  §  718.104(d) 
because  §  718.104(d)  clearly  is  not  a 
presumption  in  favor  of  the  treating 
physician's  opinions.  Accordingly,  the 
Department  rejects  the  commenters' 
position  that  the  rule  violates  the  AP.A. 

(i)  Three  comments  oppose  the 
requirement  in  ^  718.104(d)(5)  that  the 
adjudicator  must  weigh  a  treating 
physician's  opinion  against  the  contrary 
relevant  evidence  in  the  record.  One 
comment  states  that  affording  a  treating 
physician's  opinion  "controlling 


weight"  is  meaningless  unless  the 
adjudicator  may  accept  the  opinion 
despite  a  reasoned  and  documented 
contrary  opinion  by  a  pulmonary 
specialist  submitted  by  another  party; 
otherwise.  ac:cording  to  the  commenter. 
d  treating  physician's  opinion  will 
prevail  only  when  it  echoes  similar 
opinions  from  other  physicians. 
.Another  comment  interprets  subsection 
(d)  as  a  burden-shifting  device  which 
affords  the  treating  physician's  opinion 
presumptive  controlling  weight  unless 
the  opposing  party  overcomes  that 
opinion  by  a  preponderance  of  the 
evidence.  The  Department  has 
previously  responded  to  comments 
contending  that  a  treating  physician's 
opinion  should  receive  conclusive 
weight  once  the  adjudicator  reviews  the 
opinion  in  light  of  the  criteria 
enumerated  in  subsection  (d)(])-{4).  64 
FR  5497B  (Oct   8.  1999).  The 
Department  rejected  this  position 
because  it  artificially  limits  the 
adjudicator's  consideration  of  the 
evidence,  and  may  promote  a 
mechanistic  and  uncritical  acceptance 
of  the  treating  physician's  opinion  at  the 
expense  of  more  credible  contrary 
evidence.  No  basis  for  departing  from 
this  p<jsition  is  established  by  the  new 
comments.  The  Department  emphasizes 
thai  the  "treating  physician"  rule  guides 
the  adjudicator  in  determining  whether 
the  physician's  doctor-patient 
relationship  warrants  special 
consideration  of  the  doctor's 
conclusions.  The  rule  does  not  require 
the  adjudicator  to  defer  to  those 
conclusions  regardless  of  the  other 
evidence  in  the  record.  The  adjudicator 
must  have  the  latitude  to  determine 
which.  aint)ng  the  conflicting  opinions, 
presents  the  most  comprehensive  and 
credible  assessment  of  the  miner's 
pulmonarv  health.  For  the  same  reasons, 
the  Department  dot^s  not  consider 
subsection  (d)  to  be  an  evidentiary 
presumption  which  shifts  the  burden  of 
production  or  persuasion  to  the  party 
opposing  entitlement  upon  the 
submission  of  an  opinion  from  a  miner's 
treating  phvsician.  Accordingly,  the 
Department  declines  to  eliminate  the 
requirement  in  subsection  (d)(5)  that  a 
treating  physician's  opinion  must  be 
considered  in  light  of  all  relevant 
evidence  in  the  record. 

(j)  One  comment  objects  to  comparing 
a  treating  phvsician's  qualifications  to 
those  of  any  other  physician  in  the 
record.  The  commenter  suggests 
( iimparative  qualifications  may  provide 
a  basis  for  refusing  controlling  weight  to 
the  treating  physician's  opinion  if 
another  physician  has  superior 
credentials.  The  Department  responded 


to  a  similar  comment  in  the  second 
notice  of  proposed  rulemaking,  and 
noted  that  professional  credentials  are 
only  one  factor  the  adjudicator  may 
consider  in  weighing  medical  opinions. 
64  FR  54977  (Oct.  8,  1999).  No  basis 
exists,  however,  for  insulating  the 
treating  physician  from  a  consideration 
of  his  or  her  qualifications,  or 
prohibiting  giving  additional  weight  to 
the  opinion  of  a  physician  with 
specialized  training  in  a  relevant  area  of 
medicine.  Although  expertise  is  only 
one  of  several  potentially  relevant 
factors  to  consider,  it  is  nonetheless  a 
significant  consideration.  See,  e.g., 
Milbum  ColliervCo.  v.  Hicks,  138  F.3d 
524,  536  (4th  Cir.  1998).  Furthermore, 
the  commenter's  concern  over 
comparative  qualifications  overlooks  an 
important  consideration  underlying  the 
"treating  physician"  rule.  In  black  lung 
benefits  claims,  the  principal  issue 
ordinarily  is  the  miner's  pulmonary 
condition.  The  treating  physician  may 
develop  a  more  in-depth  knowledge  and 
understanding  of  that  issue  than  a 
physician  with  greater  academic 
credentials  and  minimal,  or  nonexistent, 
contact  with  the  miner.  The  purpose  of 
the  §  718.104(d}  criteria  is  to  enable  the 
adjudicator  to  determine  whether  the 
treating  physician  has  such  informed 
knowledge  that  his  or  her  opinion 
merits  special  weight. 

(k)  One  comment  suggests  a 
consultative  physician's  opinion  should 
receive  the  same  weight  accorded  a 
treating  physician  if  the  consultant 
relies  on  the  treating  physician's  report, 
the  results  of  clinical  tests,  medical 
records,  etc.,  and  the  consulting  report 
satisfies  the  §  718.104(d)  criteria.  The 
Department  rejects  this  suggestion.  If 
any  physician  (other  than  the  treating 
physician)  could  receive  enhanced 
weight  by  incorporating  consideration 
of  the  treating  physician's  opinion  into 
his  or  her  consulting  opinion,  the 
consultative  physician(s)  for  each  party 
would  stand  on  equal  footing  based  on 
access  to  the  treating  physician's  report. 
No  reason  would  therefore  exist  for  the 
rule.  In  any  event,  a  consultative 
physician's  reliance  on  the  treating 
physician's  report  does  not  necessarily 
confer  the  same  benefit  the  treating 
physician  may  derive  from  the  nature, 
duration,  frequency  and  extent  of 
treatment  during  the  physician-patient 
relationship  with  the  miner. 

(1)  Two  comments  oppose  making  the 
quality  standards  applicable  to  the 
report  of  physical  examination  prepared 
by  a  miner's  treating  physician.  The 
commenters  suggest  removing 
subsection  (d)  from  §  718.104  and 
making  it  a  separate  regulation.  The 
Department  rejected  the  identical 


argument  in  the  second  notice  of 
proposed  rulemaking.  64  FR  54976-77 
(Oct.  8,  1999).  The  Department  intends 
the  quality  standards  to  apply  to  any 
physician's  report  developed  in 
connection  with  a  claim  for  benefits, 
including  any  report  prepared  by  a 
treating  physician.  Although  a  treating 
physician  may  have  a  superior 
perspective  on  the  miner's  health  in 
certain  circumstances,  status  alone  does 
not  guarantee  the  validity  of  the 
physician's  opinion. 

(m)  Two  comments  recommend 
allowing  a  miner  or  a  miner's  family 
members  to  attest  to  the  nature  of  the 
miner's  relationship  with  his  or  her 
treating  physician.  The  Department 
disagrees.  Although  persons  other  than 
the  physician  may  have  some  direct 
knowledge  of  the  miner's  treatment, 
only  the  physician  can  provide  a 
complete  pictuire  of  the  doctor-patient 
relationship,  as  well  as  documentary 
evidence  of  the  specific  clinical  tests 
conducted.  In  addition,  if 
representations  as  to  the  criteria  in 
(d)(1)  through  (4)  are  challenged,  it  is 
the  physician's  records,  including 
treatment  notes,  etc.,  which  will  enable 
the  adjudicator  to  evaluate  the  quality  of 
the  relationship.  Evidence  from  persons 
other  than  the  physician  may 
supplement  the  physician's 
characterization  of  the  miner's 
treatment,  but  the  physician  (or  the 
physician's  records)  remains  the  best 
primary  source  for  depicting  the  miner's 
treatment. 

(n)  In  the  second  notice  of  proposed 
rulemaking,  the  Department  invited 
comment  on  alternatives  to  the  revised 
"treating  physician"  rule,  including 
whether  to  adopt  a  version  of  the  rule 
comparable  to  the  Social  Security 
Administration's  (SSA)  regulation,  20 
CFR  404.1527(d)  (1999).  64  FR  54976 
(Oct.  8.  1999).  (i)  Two  comments  oppose 
in  general  terms  using  the  SSA 
regulation  to  evaluate  the  treating 
physician's  opinion,  (ii)  One  comment 
recommends  incorporating  language 
from  the  SSA  regulation  that  more 
weight  should  "generally"  be  given  a 
miner's  treating  physician.  See  20  CFR 
404.1527(d)(2)  (1999).  The  commenter 
opposes  any  other  use  of  the  SSA 
regulation.  The  additional  language  is 
inappropriate.  See  paragraph  (h),  above. 
Section  718.104(d)  outlines  the 
circumstances  in  which  a  treating 
physician  may  be  afforded  "controlling 
weight"  on  entitlement  issues.  Although 
the  regulation  recognizes  the  special 
value  which  may  attach  to  a  treating 
physician's  report  in  certain 
circiunstances,  the  Department  does  not 
intend  to  deflect  attention  from  the 
necessity  for  critical  examination  of  the 


physician's  reasoning  and 
documentation.  The  Department  has 
previously  explained  the  intended 
limits  of  section  718.104(d)  as  an 
evidentiary  rule  which  guides 
consideration  of  a  treating  physician's 
opinion  but  does  not  impose  a  strict 
outcome.  64  FR  54977  (Oct,  8,  1999). 
The  recommended  additional  language 
does  not  further  this  purpose. 
Accordingly,  the  recommendation  is 
rejected,  (iii)  No  comment 
recommended  adopting  the  SSA 
regulation  in  place  of  the  regulation  as 
proposed  by  the  Department. 

(o)  Several  comments  approve 
generally  of  the  "treating  physician" 
rule. 

(p)  No  other  comments  were  received 
concerning  this  section,  and  no  other 
changes  have  been  made  in  it. 

20  CFR  718.105 

(a)(i)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
amending  §  718.105  to  address  arterial 
blood  gas  studies  which  are 
administered  dxuing  a  miner's  terminal 
hospitalization,  i.e.,  "deathbed  "  studies. 
62  FR  3342-43  (Jan.  22,  1997). 
Specifically,  the  Department  expressed 
concern  that  such  studies  may  produce 
qualifying  values  for  reasons  unrelated 
to  chronic  pulmonary  disease.  The 
Department  therefore  suggested  a  new 
requirement  that  a  claimant  must 
submit  a  physician's  report  linking  the 
blood  gas  study  results  to  a  chronic 
pulmonary  condition  caused  by 
exposure  to  coal  mine  dust  in  order  to 
rely  on  the  qualifying  results  as 
evidence  of  total  disability.  62  FR  3375 
(Jan.  22,  1997).  (ii)  In  response  to 
comments  received,  the  Department 
deleted  the  requirement  that,  in  the  case 
of  blood  gas  studies  administered 
during  a  hospitalization  that  ends  in  the 
miner's  death,  the  chronic  pulmonary 
condition  must  be  shown  to  be  related 
to  the  miner's  exposure  to  coal  mine 
dust;  the  Department  agreed  the 
causation  requirement  was 
inappropriate  because  §  718.105 
addresses  the  existence  of  a  chronic 
pulmonary  impairment,  and  not  its 
source.  64  FR  54977-78  (Oct.  8,  1999). 
The  Department  also  agreed  to  a  minor 
change  in  technical  nomenclature  by 
changing  "p"  to  "P"  to  denote  partial 
pressure.  Finally,  the  Department 
rejected  those  comments  which  opposed 
requiring  the  claimant  to  establish  a  link 
between  a  miner's  "deathbed"  blood  gas 
study  and  a  chronic  pulmonary 
condition.  The  Department  concluded 
the  proposed  requirement  was  necessary 
because  the  miner's  qualifying  test 
results  during  a  terminal  hospitalization 
may  be  related  to  an  acute  non- 


pulmonary  condition  rather  than  a 
chronic  pulmonarv  impairment.  64  FR 
54977  (Oct.  8,  1999). 

(b)  One  comment  recommends  the 
Department  afford  consideration  to 
noncomplying  blood  gas  studies  in  the 
case  of  a  deceased  miner  since  such 
consideration  is  given  elsewhere  in  the 
regulations  for  x-rays  (§  718.102(e))  and 
pulmonary  function  studies 

(§  718.103'(c)).  The  regulations  also 
outline  specific  circumstances  under 
which  a  report  of  physical  examination 
of  a  miner  now  deceased  may  be 
considered  by  an  adjudication  officer 
notwithstanding  its  failure  to 
substantiallv  complv  with  §  718.104(a) 
and  (b).  See%  718. 164(c),  above.  The 
Department  agrees,  and  has  revised 
§  718.105  accordingly  by  adding 
subsection  (e).  This  provision  is 
comparable  to  §  718.103(c).  and  permits 
the  adjudicator  to  consider  a  deceased 
miner's  blood  gas  studies  not  in 
substantial  compliance  with  subsections 
(a),  (b)  and  (c)  if  they  are  the  only 
available  tests  and,  in  the  adjudicator  s 
opinion,  are  technically  valid. 
Subsection  (e)  also  requires  any  such 
test  to  meet  the  requirements  of 
subsection  (d)  if  the  test  was  obtained 
during  a  miner's  hospitalization  ending 
in  death  and  yielded  qualifying  values. 
The  claimant  must  submit  a  physician's 
opinion  establishing  that  the  qualifying 
values  reflect  a  chronic  pulmonary 
impairment  and  not  some  acute 
condition  unrelated  to  a  chronic 
pulmonary  impairment. 

(c)  Two  comments  oppose  requiring 
the  claimant  to  prove  a  miner's  chronic 
respiratory  or  pulmonary  impairment 
caused  his  qualifying  "deathbed"  blood 
gas  results.  The  commenters  argue  that 
the  party  opposing  entitlement  should 
bear  the  burden  of  proving  a  non- 
respiratory or  non-pulmonary  condition 
caused  the  qualifT,'ing  results  since  that 
party  has  equal  access  to  the  miner's 
hospital  records  and  physicians.  The 
Department  disagrees.  The  claimant 
bears  the  general  burden  of  persuasion 
to  establish  entitlement  to  benefits  by  a 
preponderance  of  the  evidence,  except 
to  the  extent  a  presumption  eases  that 
burden.  See  generally  Director,  OW'CPv. 
Greemvich  Collieries,  512  U.S.  267 
(1994).  One  facet  of  the  claimant's 
burden  is  the  responsibility  to  ensure 
that  the  clinical  tests  such  as  blood  gas 
studies  substantially  comply  with  the 
quality  standard.  The  quality  standard 
provides  some  assurance  to  the 
adjudicator  that  the  clinical  test  is  valid, 
accurate  and  reliable  evidence  of  the 
factual  proposition  for  which  it  is 
proffered.  The  Department  considers  a 
physician's  opinion  necessary  to 
establish  a  nexus  between  "deathbed" 
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blood  gas  studies  and  a  chronic 
pulmonary  disease;  raw  clinical  test 
results  under  these  circumstances  are 
not  sufficiently  instructive  for  a  lay 
adjudicator  to  make  such  a 
determination.  The  fact  that  the  party 
opposing  entitlement  may  have  equal 
access  to  relevant  information  about  the 
circumstances  and  interpretation  of  the 
blood  gas  testing  is  not  determinative  in 
allocating  the  burden  of  persuasion.  The 
Department  does  not  perceive  any  basis 
for  shifting  the  overall  burden  of  proof 
from  the  claimant  to  the  opposing  party 
in  the  case  of  qualifying  "deathbed" 
blood  gas  studies.  The  comments  do  not 
address  the  Departments  explanation  in 
the  second  notice  of  proposed 
rulemaking,  64  FR  54977-78  (Oct  8, 
1999),  for  imposing  this  requirement, 
beyond  noting  continued  opposition. 
The  Department  therefore  rejects  the 
comments'  position. 

(d)  No  other  comments  were  received 
concerning  this  section,  and  no  other 
changes  have  been  made  in  it. 

20CFR  718.106 

(a)  The  Department  proposed  minor 
changes  to  §  718.106  in  the  initial  notice 
of  proposed  rulemaking  to  account  for 
the  adoption  of  a  general  standard  of 
substantial  compliance  with  the  quality 
standards  (§  718.101),  and  to  adopt 
consistent  terminology  for  evidence 
which  is  not  in  substantial  compliance 
with  the  applicable  standard.  62  FR 
3343  ()an.  22,  1997)  The  Department 
responded  to  several  comments  in  the 
second  notice  of  proposed  rulemaking. 
64  FR  54978  (Oct  8,  1999)   At  the 
urging  of  several  commenters.  the 
Department  restored  subsection  (c)  to 
§  718  106,  explaining  that  the  omission 
of  that  provision  from  the  initial 
proposed  version  of  the  regulation  was 
inadvertent.  Other  comments  expressed 
concern  that  the  requirement  for  a  gross 
macroscopic  inspection  of  the  lungs 
would  preclude  reliance  on  reviewing 
physicians,  who  ordinarily  review  onl> 
the  autopsy  protocol  and  inspect  tissue 
samples  microscopically  The 
Department  responded  that  only  the 
autopsv  itself  must  include  the  gross 
macroscopic  inspection  of  the  lungs,  the 
requirement  does  not  extend  to  opinions 
prepared  by  reviewing  physicians. 
Finallv.  the  Department  rejected  the 
recommendation  of  some  commenters  to 
adopt  the  standards  for  diagnosing 
pneumoconiosis  by  autopsy  or  binps\ 
set  forth  in  Kleinerman  et  al  . 
"Pathologic  Criteria  for  Assessing  Coal 
Workers"  Pneumoconiosis,"  in  the 
Archives  of  Pathology  and  Laboraton,' 
Medicine  (1979).  The  Department 
emphasized  its  historic  reluctance  to 
adopt  specific  standards  for  such 


diagnoses:  the  lack  of  evidence  in  the 
record  that  the  medical  community 
agrees  on  a  particular  standard;  and  the 
lack  of  evidence  indicating  the 
Kleinerman  article  reflects  an  accepted 
standard. 

(b)(i)  One  comment  again 
recommends  adopting  the  criteria  for 
diagnosing  pneumoconiosis  by  autopsy 
or  biopsy  contained  in  the  Kleinerman 
article  as  the  "accepted"  pathologic 
standard  The  Department  has 
previously  noted  that  the  record  does 
not  substantiate  the  existence  of  a 
consensus  among  physicians  for  making 
diagnoses  using  these  criteria,  or  the 
acceptance  of  the  Kleinerman  article  as 
representative  of  the  medical 
community's  views.  64  FR  54978  (Oct. 
8,  1999)  Indeed,  two  other  commenters 
commend  the  Department  for  refusing  to 
accept  these  criteria,  noting  that  other 
pathologists  do  not  agree  that  this  article 
represents  a  universal  or  prevailing 
standard  One  commenter  suggests,  for 
example,  that  Dr.  Kleinerman's  view 
that  a  two-centimeter  lesion  on  autopsy 
or  biopsy  is  necessary  for  a  diagnosis  of 
complicated  pneumoconiosis  is  not 
universally  accepted,  and  that  other 
pathologists  would  require  only  a  one- 
centimeter  lesion  The  commenter 
urging  adoption  of  the  Kleinerman 
criteria  does  not  supply  any  additional 
information  in  support  of  its 
recommendation.  The  Department 
therefore  has  no  basis  in  the  record  for 
adopting  the  suggested  standard,  (ii) 
One  comment  cites  Double  B  Mining, 
Inc.  V.  Blankenship.  177  F.3d  240  (4th 
Cir  1999),  as  legal  authority  for 
rejecting  the  Kleinerman  article.  In  that 
case,  the  Court  considered  whether  a 
biopsy  diagnosis  of  a  certain-sized 
fibrotic  nodule  amounted  to  a  "massive 
lesion  "  for  purposes  of  proving  the 
miner  had  complicated  pneumoconiosis 
under  30  U.S.C.  921(c)(3)  (irrebuttable 
presumption  of  total  disability  due  to 
pneumoconiosis  invoked  by  proof  of 
complicated  pneumoconiosis).  The 
Court  cited,  among  other  sources,  the 
Kleinerman  article  as  requiring  a 
minimum  two-centimeter  nodule  to 
constitute  a  'massive  lesion."  The  Court 
declined  to  adopt  the  two-centimeter 
rule  because  "Itjhe  (Black  Lung  Benefits 
Act]  does  not  mandate  use  of  the 
medical  definition  of  complicated 
pneumoconiosis."  177  F.3d  at  244. 
Instead,  the  Court  held  the  adjudicator 
must  determine  whether  a  particular 
nodule  disc:ovcred  by  biopsy  would  be 
equivalent  to  a  one-centimeter  opacity  if 
diagnosed  by  x-ray.  The  Blankenship 
decision  rejects  only  the  mandatory  use 
of  the  medical  community's  standards 
for  diagnosing  complicated 


pneumoconiosis  by  biopsy  in  view  of 
the  court's  statutorv'  analysis.  The  Court 
does  not  accept  or  reject  any  specific 
clinical  criteria  for  biopsy  diagnoses, 
and  the  Department  does  not  interpret 
the  decision  as  repudiating  the 
Kleinerman  article  in  particular. 

(c)(i)  Three  comments  approve  of  the 
restored  paragraph  (c).  (ii)  Two 
conunents  approve  of  the  Department's 
clarification  in  the  second  notice  of 
proposed  rulemaking  that  the 
§  718.106(a)  requirement  for  a  gross 
macroscopic  inspection  of  the  lungs 
applies  only  to  the  autopsy  itself  and 
not  to  a  reviewing  physician's  opinion. 
64  FR  54978  (Oct,  8,  1999). 

(d)  No  other  conunents  were  received 
concerning  this  section,  and  no  other 
changes  have  been  made  in  it. 

20CFR  718.107 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed  a 
clarification  of  §  718.107  which 
addresses  medical  evidence  not 
otherwise  covered  by  the  quality 
standards.  62  FR  3343  (Jan.  22,  1997). 
Proposed  subsection  (b)  required  the 
party  submitting  such  evidence  to 
establish  that  the  evidence  is  medically 
acceptable  and  relevant  to  proving  the 
existence  or  nonexistence  of 
pneumoconiosis,  the  sequelae  of 
pneumoconiosis  or  a  "respiratory 
impairment."  The  Department 
responded  to  comments  received  from 
the  public  in  the  second  notice  of 
proposed  rulemaking.  64  FR  54978  (Oct. 
8.  1999).  The  Department  changed  the 
reference  in  subsection  (a)  from 
"respiratory  impairment"  to 

"respiratory  or  pulmonary  impairment.  " 
The  Department  rejected  as  unnecessary 
a  recommendation  that  disability  and 
disability  causation  should  be  added  to 
the  relevant  issues  because  the 
regulation  adequately  stated  the 
purposes  for  which  "other  medical 
evidence"  could  be  submitted.  One 
comment  approved  of  §  718.107  as 
proposed  in  the  initial  notice  of 
proposed  rulemaking. 

(b)  For  purposes  of  the  final  rule,  the 
Department  emphasizes  that  §  718.107 
as  a  whole  is  intended  to  permit  any 
party  to  offer  any  medical  test  or 
procedure  which  may  be  relevant  to  any 
disputed  medical  issue  relating  to  a 
claimant's  entitlement  to  benefits 
provided  the  requirements  of  subsection 
(b)  are  met. 

(c)  No  other  comments  were  received 
concerning  this  section,  and  no  other 
changes  have  been  made  in  it. 


Subpart  C 
20CFR  718.201 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
amending  §  718,201.  62  FR  3343-44, 
3376  (Jan.  22,  1997).  The  amendments 
were  designed  to  clarify  the  regulatory 
definition  and  conform  it  to  the  statute, 
which  broadly  defines  pneumoconiosis 
as  "a  chronic  dust  disease  of  the  lung 
and  its  sequelae,  including  respiratory 
and  pulmonary  impairments,  arising  out 
of  coal  mine  employment."  30  U.S.C. 
902(b).  To  that  end,  the  Department 
proposed  three  revisions. 

First,  the  Department  inserted  the 
terms  "clinical"  and  "legal" 
pneumoconiosis  into  the  regulation  to 
conform  it  to  the  terminology  uniformly 
adopted  by  the  courts  to  distinguish 
between  the  two  forms  of  lung  disease 
compensable  under  the  statute: 
pneumoconiosis,  as  that  disease  is 
defined  by  the  medical  community,  and 
any  chronic  lung  disease  arising  out  of 
coal  mine  employment.  Second,  the 
Department  proposed  revising  the 
definition  to  maike  clear  that  both 
restrictive  and  obstructive  lung  disease 
may  fall  within  the  definition  of 
pneumoconiosis  if  shown  to  have  arisen 
from  coal  mine  employment.  Third,  the 
Department  proposed  a  revision  to 
recognize  the  latent  and  progressive 
nattu^  of  the  disease.  The  last  two 
changes,  for  which  the  Department  cited 
scientific  evidence  in  support.  62  FR 
3343-44  tjan.  22.  1997),  were  proposed 
as  a  result  of  recent  litigation  on  these 
issues.  The  Department  specifically 
sought  comments  on  these  revisions. 

The  Department  received  nimierous 
favorable  and  unfavorable  comments 
and  testimony  on  the  proposals,  64  FR 
54978-79  (Oct,  8,  1999),  One 
commenter  objected  to  the  revised 
definition  because  it  would  include  all 
obstructive  pulmonary  diseases.  A 
number  of  commenters  complained  that 
the  Department  lacked  the  statutory 
authority  to  implement  the  proposals, 
and  that  the  Department  had  violated 
the  statute  by  failing  to  consult  with  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  before 
proposing  the  changes,  30  U.S,C, 
902(f)(1)(D).  Several  commenters  also 
argued  that  the  Department's  proposed 
definition  was  scientifically  unsound, 
and  presented  testimony  from  a  panel  of 
pulmonary  physicians  at  the 
Department's  July  22,  1997  hearing  in 
Washington,  D.C.,  to  substantiate  their 
views.  Two  commenters  contended  that 
because  Congress  had  rejected  an 
amendment  to  the  statutory  definition  of 
pneumoconiosis  which  would  have 
included  obstructive  limg  disorders,  the 


Department  could  not  accomplish  the 
same  change  through  regulation.  The 
Department  also  received  numerous 
comments  in  support  of  the  revised 
definition.  Among  the  favorable 
comments  was  one  from  NIOSH, 
transmitted  by  letter  dated  August  20, 
1997  and  signed  by  Dr,  Paul  A.  Schulte, 
Director  of  NIOSH's  Education  and 
Information  Division.  Rulemaking 
Record,  Exhibit  5-173.  NIOSH 
supported  the  Department's  proposal  to 
amend  the  definition  to  include  chronic 
obstructive  pulmonary  disease  and  to 
reflect  the  scientific  evidence  that 
pneumoconiosis  is  a  progressive 
condition  that  may  become  detectable 
only  after  cessation  of  coal  mine 
employment  in  some  cases.  The 
Department  also  received  favorable 
comments  and  testimony  from 
physicians  with  expertise  in  pulmonary 
diseases. 

Given  the  widely  divergent  comments 
and  testimony  received  from  medical 
professionals  on  the  proposed 
regulation,  the  Department  sought 
additional  guidance  from  NIOSH, 
notwithstanding  the  fact  that  NIOSH 
had  already  commented  in  support  of 
the  initial  proposal.  The  Department 
transmitted  a  copy  of  all  of  the 
testimony  and  commentary  it  had 
received  to  Dr.  Linda  Rosenstock,  the 
Director  of  NIOSH,  and  asked  NIOSH  to 
determine,  in  light  of  the  then  existing 
record,  whether  NIOSH  continued  to 
support  the  Department's  proposal. 
Rulemaking  Record.  Exhibit  66.  NIOSH 
responded,  in  a  December  7,  1998  letter 
from  Dr.  Schulte.  that  "[tjhe  unfavorable 
comments  received  by  DOL  do  not  alter 
our  previous  position:  NIOSH  scientific 
analysis  supports  the  proposed 
definitional  changes."  Dr.  Schulte 
provided  additional  medical  references 
to  support  NIOSH's  conclusion. 
Rulemaking  Record,  Exhibit  72. 

The  Department  responded  to  the 
comments  it  had  received  in  its  second 
notice  of  proposed  rulemaking.  64  FR 
54978-79  (Oct.  8,  1999).  The 
Department  emphasized  that  the 
proposed  revision  was  designed  to  make 
clear  that  obstructive  lung  disease  may 
fall  within  the  definition  of 
pneumoconiosis,  but  only  if  it  is  shown 
to  have  arisen  from  coal  mine 
employment;  thus,  the  proposed 
definition  would  not  alter  the  former 
regulations'  (20  CFR  718.202(a)(4), 
718.203  (1999))  requirement  that  each 
miner  bear  the  burden  of  proving  that 
his  lung  disease  arose  out  of  his  coal 
mine  employment.  The  Department  also 
notified  the  public  of  NIOSH's 
December  7,  1998  response,  including 
the  additional  evidence  NIOSH  cited.  64 
FR  54978-79  (Oct.  8,  1999).  Recognizing 


that  Congress  created  NIOSH  as  a  source 
of  expertise  in  occupational  disease  and 
the  analysis  of  occupational  disease 
research,  the  Department  concluded  it 
saw  no  scientific  or  legal  basis  upon 
which  to  alter  its  proposed  change  to 
the  definition  of  pneumoconiosis.  The 
Department  further  stated  its 
disagreement  that  Congressional 
inaction  invalidated  its  proposed 
revision  of  the  definition  since  it  was 
acting  within  the  scope  of  Congress' 
grant  of  regulatorv'  authority. 
Accordingly,  the  Department  proposed 
no  additional  changes  to  this  regulation 
in  the  second  notice  of  proposed 
rulemaking.  64  FR  55012-13  (Oct.  8, 
1999).  The  Department  has  now 
amended  subsection  (a)(1)  by  deleting  a 
comma  for  grammatical  reasons. 

fb)  The  Department  has  again  received 
both  favorable  and  unfavorable 
comments  on  its  proposed  revision  to 
the  definition  of  pneumoconiosis.  To 
the  extent  these  comments  are  directed 
specifically  to  the  Department's 
proposal  to  define  pneumoconiosis  as  a 
latent  and  progressive  disease,  the 
Department's  response  is  set  forth  in  the 
preamble  under  §  725.309.  The 
Department  responds  here  to  the 
remainder  of  the  relevant  comments, 
including  those  addressing  the 
Department's  proposal  to  include 
obstructive  lung  diseases  arising  out  of 
coal  mine  emplo\Tnent  within  the 
definition  of  pneumoconiosis.  Where  a 
scientific  article  or  treatise  is  cited,  the 
Department  has  also  cited  to  a 
Rulemaking  Record  Exhibit  or,  when 
appropriate,  the  Federal  Register,  where 
that  source  appears.  This  second 
citation  is  not  an  exhaustive  list;  thus, 
each  source  may  appear  at  additional 
points  in  the  Rulemaking  Record. 

(c)  One  comment  objects  to  the 
Department's  inclusion  of  the  term 
"legal  pneumoconiosis"  in  the  revised 
definition  because  there  is  no  such 
"phenomenon."  Another  comment 
expresses  the  concern  that  the  revised 
regulation  would  create  a  new  medical 
diagnosis.  The  statute  defines 
pneumoconiosis  as  "a  chronic  dust 
disease  of  the  lung  and  its  sequelae, 
including  respiratory  and  pulmonary 
impairments,  arising  out  of  coal  mine 
employment."  30  U.S.C.  902(b).  This 
broad  definition  encompasses  not  only 
coal  workers'  pneumoconiosis  as  that 
disease  is  contemplated  by  the  medical 
community,  but  also  any  other  chronic 
lung  disease  demonstrably  related  to 
coal  mine  employment  but  not  typically 
denominated  as  pneumoconiosis  in 
medical  circles.  'Thus,  the  Department  is 
making  a  legal  distinction,  rather  than  a 
medical  one,  by  employing  the  phrase 
"legal  pneumoconiosis"  in  order  to 
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properlv  implempnt  Congress'  intent.  In 
so  doing,  the  Department  is 
acknowledging  the  distinction  already 
adopted  by  the  circuit  courts  of  appeals 
in  construing  and  applying  the  statutory 
definition.  See.  e.g..  Gulf  &  Western 
Industriesv.  Ung.  176  F.3d  22B.  231-32 
(4th  Cir   1999);  Bradt)err\- v .  Dirertor. 
OWCP.  117  F.3d  1361.  1368  (11th  Cir. 
1997);  Labelle  Processing  Co.  v 
Swarrow.  72  F.3d  308.  315  (3d  Cir. 
1995);  Consolidation  Coal  Co.  v  Huge. 
908  F  2d  393.  395-396  (8th  Cir.  1990); 
Campbell  v.  Consolidation  Coal  Co  .  81 1 
F.2d  302.  304  (6th  Cir   1987);  Peabodv 
Coal  Co  V.  Low-is.  708  F.2d  266.  268  n  4 
(7th  Cir.  1983). 

(d)  Several  comments  express  concern 
over  including  obstructive  pulmonary 
diseases  in  the  definition  of 
pneumoconiosis,  believing  such  change 
will  result  in  compensating  miners  for 
diseases  caused  by  factors  unrelated  to 
coal  mine  employment.  Whether  coal 
mine  dust  e.xposure  can  cause  chronic 
obstructive  pulmonar\-  disease  is  a 
question  of  medical  and  scientific  fact 
that  will  not  van,'  from  case  to  case; 
thus,  it  is  an  appropriate  question  for 
the  Department  to  answer  by  regulation. 
See  generally  Peabodv  Coal  Co  v. 
Spese.  117  F.3d  1001.  1010  (7th  Cir 
1997)  {en  banc):  Davis.  Administrative 
Law  Treatise.  ^6  7.  261-262  (3d  ed. 
1994)  The  revised  definition  will 
eliminate  the  need  for  litigation  of  this 
issue  on  a  claim-by-claim  basis,  and 
render  invalid  as  inconsistent  with  the 
regulations  medical  opinions  which 
categorically  exclude  obstructive  lung 
disorders  from  occupationally-related 
pathologies.  The  Department  reiterates, 
however,  that  the  revised  definition 
does  not  alter  the  former  regulations'  (20 
CFR  718  202(a)(4).  718  203'(  1999)) 
requirement  that  each  miner  bear  the 
burden  of  proving  that  his  obstructive 
lung  disease  did  in  fact  arise  out  of  his 
coal  mine  employment,  and  not  from 
another  source.  Thus,  instead  of 
attempting  to  force  the  conclusion,  as 
one  commenter  contends,  that  all 
obstructive  lung  disorders  are 
compensable,  or  to  require  responsible 
operators  to  compensate  miners  for  non- 
occupationally  related  diseases,  the 
language  of  the  proposed  regulation 
makes  plain  that  only  "obstructive 
pulmonarv'  disease  arising  out  of  coal 
mine  employment"  falls  within  the 
definition  of  pneumoconiosis. 

(e)  Several  comments  criticize  the 
Departments  consultation  with  NIOSH. 
Calling  the  Department's  solicitation  of 
an  opinion  from  NIOSH  on  the  relevant 
medical  questions  a  "post-hoc  attempt 
to  rationalize  the  validity  of  its  medical 
conclusions"  and  a  "purely  political 
act,"  one  commenter  states  that  Dr. 


Shulte's  letter  i:annot  substitute  for 
"genuine  scientific  review."  Other 
commenters  allege  that  NIOSH 
presented  no  serious  medical  or 
scientific  analysis  to  support  its 
position.  To  the  extent  these  comments 
accuse  the  Department  of  obtaining 
assistance  from  NIOSH's  information  ~ 
officer  rather  than  its  scientific  staff,  the 
Departinent's  response  is  set  forth  in  the 
preamble  under  §  725.309.  NIOSH 
voluntarily  submitted  its  first  statement 
in  support  of  the  proposed  revision  to 
the  definition  of  pneumoconiosis  during 
the  public  comment  period  for  the 
initial  rulemaking  proceeding.  The 
Department  then  actively  solicited  an 
additional  opinion  from  NIOSH  in 
response  to  other  comments  the 
Department  had  received  requesting 
such  consultation  and  not,  as  the 
commenter  suggests,  to  provide  "post- 
hoc"  rationalization  for  the  proposed 
revisions  to  the  regulation.  NIOSH 
responded,  and  the  Department  set  forth 
the  substance  of  the  response  in  the 
second  notice  of  proposed  rulemaking. 
64  FR  54978-79.  in  response  to  the 
second  notice.  NIOSH  once  again 
submitted  an  unsolicited  comment 
during  the  public  comment  period 
reaffirming  its  earlier  statements  that  it 
had  reviewed  the  proposed  rule  and 
supported  it  Thus,  NIOSH  has 
supported  the  Department's  proposal 
from  the  outset.  Further,  in  each  of  its 
communications,  NIOSH  repeatedly 
provided  concrete  support  for  its 
comments  by  referencing  appropriate 
studies  and  its  own  publication, 
National  Institute  for  Occupational 
Safetv  and  Health,  Criteria  for  a 
Recommended  Standard.  Occupational 
Exposure  to  Respirable  Coal  Mine  Dust 
(1995)  62  FR  3343  (Jan.  22,  1997); 
Rulemaking  Record.  Exhibit  2-1.  This 
publication  provides  the  most 
exhaustive  review  and  analysis  of  the 
relevant  scientific  and  medical  evidence 
through  1995,  including  its  evaluation 
of  the  evidence  regarding  the  role 
smoking  plays  in  a  coal  miner's 
respiratorv  status.  The  conclusions 
NIOSH  reached  there  as  a  result  of  its 
analysis  fully  support  the  position  it  has 
taken  in  commenting  during  these 
rulemaking  proceedings.  Accordingly, 
the  Department  rejects  these  broad- 
based  attacks  on  NIOSH's  conclusions 
as  a  basis  for  altering  this  regulation. 

(f)  Various  comments  state,  without 
specificity,  that  the  Department's 
proposed  revisions  to  the  definition  of 
pneumoconiosis  lack  valid  scientific  or 
medical  support.  Other  comments  attack 
the  scientific  basis  of  the  conclusions 
that  the  Department  and  NIOSH  have 
drawn  from  the  evidence  of  record.  In 


support,  these  commenters  have 
submitted  an  analysis  of  some  of  the 
available  medical  literature  from  Dr. 
Oregon,-  Fino,  a  Board-certified 
physician  in  Pulmonary  Diseases,  and 
Dr.  Barbara  Bahl.  who  has  a  doctorate  in 
nursing  and  biostatistics.  Their  review 
of  the  literature  regarding  obstructive 
lung  disease  and  pulmonary 
dvsfunction  in  coal  miners  led  them  to 
conclude  that  virtually  all  of  the  articles 
they  reviewed  are  flawed,  and  that  there 
is  no  evidence  of  a  clinically  significant 
reduction  in  lung  function  resulting 
from  coal  mine  dust  exposure. 
(Rulemaking  Record,  E.xhibit  89-37. 
Appendix  C).  They  elaborate; 

There  are  a  number  of  statements  that  can 
and  cannot  be  said  about  obstruction  in  coal 
miners.  Some  of  the  articles  discussed  in 
Table  1  above  do  demonstrate  a  reduction  in 
the  FEV'l  in  highly  selected  ( ohorts  of 
miners.  Because  of  selection  bias,  the  results 
cannot  be  applied  to  all  miners  in  general. 
Since  the  reductions  in  the  FEV'l  are 
averages,  it  is  statistically  impossible  to  state 
whether  a  given  miner  would  have  FEV'l 
reductions  greater  than  or  less  than  the  stated 
amount.  The  articles  do  not  say  and  do  not 
show  that  coal  mine  dust  inhalation  causes 
a  f  linii:ally  significant  reduction  in  the  FEV'l, 
lust  because  a  statistically  significant 
reduction  was  enc:ountered  in  the  selei.led 
cohorts,  there  is  no  evidence  at  all  that  the 
reductions  would  participate  in  any 
respiratory  impairment  or  disability. 

While  there  is  no  doubt  that  some  miners 
do  have  clinically  significant  obstruction  as 
a  result  of  coal  mine  dust  inhalation,  it 
occurs  in  cases  of  severe  fibrosis  where  a 
combined  obstructive  and  restrictive  defect  is 
present.  However,  there  is  no  evidence  that 
there  is  a  clinically  significant  reduction  in 
the  FEVl  as  a  result  of  chronic  obstructive 
lung  disease  due  to  coal  mine  dust 
inhalation.  None  of  the  studies  show  that. 
None  of  the  studies  can  be  generalized  to  the 
average  coal  miner.  Moreover,  statistical 
significance  neither  implies  nor  infers 
i.Hnic;al  significance.  ,\s  the  above  studies 
demonstrate,  statistical  significance  has 
(  reated  many  numbers  that  are  not  appliuablu 
to  the  evaluation  of  coal  miners.  The 
conclusions  reached  by  Morgan  (1.  24.  3.t) 
and  published  over  two  decades  [ago]  still 
hold  true;  coal  mine  dust  may  (  ause  slight. 
( lmi(;allv  insignificant  decreases  in  the  FEV'l 
in  some  miners.  There  is  no  evidence  that 
these  decreases  cause  or  contribute  to 
pulmonarv  disability  and  no  support  lor  the 
assumption  in  the  Departments  regulation 
thai  c  oal  dust  t;auses  or  (;ontributed  to  any 
miner's  obstrut:tive  lung  disease. 

Rulemaking  Record,  Exhibit  89-37, 
Appendix  C  at  24-25.  In  a  separate 
review  of  literature  relating  to 
emphysema  in  particular,  Drs.  Fino  and 
Bahl  conclude  that  "[t]he  amount  of 
emphysema  in  the  lungs  of  miners 
increases  with  the  severity  of  simple 
coal  workers'  pneumoconiosis."  This 
increase  in  severitv  as  shown  by  chest 


X-ray  or  autopsy  "is  not  correlated  with 
a  worsening  of  lung  function,"  and  the 
relevant  studies  "have  not  shown 
clinically  significant  deterioration  in 
lung  function  as  the  emphysema 
worsens."  Rulemaking  Record,  Exhibit 
89-37,  Appendix  C  at  32-33. 

The  Department  has  reviewed  all  of 
the  medical  and  scientific  evidence 
referenced  in  the  rulemaking  record, 
and  does  not  agree  that  the  record  lacks 
valid  support  for  the  proposition  that 
coal  mine  dust  exposure  can  cause 
obstructive  pulmonary  disease.  The 
Department's  position  is  fully  supported 
by  NIOSH,  the  statutory  advisor  to  the 
black  lung  benefits  program,  which 
responded  favorably  to  the  Department's 
proposed  revisions.  Rulemaking  Record, 
Exhibits  5-173,  72,  89-26.  The 
considerable  body  of  literature 
dociunenting  coal  mine  dust  exposure's 
causal  effect  on  the  development  of 
chronic  bronchitis,  emphysema  and 
associated  airways  obstruction 
constitutes  a  clear  and  substantial  basis 
for  this  aspect  of  the  revised  definition 
of  pneumoconiosis. 

The  term  "chronic  obstructive 
pulmonary  disease"  (COPD)  includes 
three  disease  processes  characterized  by 
airway  dysfunction:  chronic  bronchitis, 
emphysema  and  asthma.  Airflow 
limitation  and  shortness  of  breath  are 
features  of  COPD,  and  lung  function 
testing  is  used  to  establish  its  presence. 
Clinical  studies,  pathological  findings, 
and  scientific  evidence  regarding  the 
cellular  mechanisms  of  lung  injury  link, 
in  a  substantial  way,  coal  mine  dust 
exposure  to  pulmonary  impairment  and 
chronic  obstructive  lung  disease.  In 
discharging  its  congressionally- 
mandated  duty  to  recommend  a 
permissible  exposure  limit  for  coal  mine 
dust.  NIOSH  conducted  a 
comprehensive  review  of  the  available 
medical  and  scientific  evidence 
addressing  the  impact  of  coal  mine  dust 
exposure  on  coal  miners.  It  published 
its  findings  in  National  Institute  for 
Occupational  Safety  and  Health,  Criteria 
for  a  Recommended  Standard, 
Occupational  Exposure  to  Respimble 
Coal  Mine  Dust  (1995)  [Criteria).  62  FR 
3343  (Jan.  22,  1997);  Rulemaking 
Record,  Exhibit  2-1.  NIOSH  concluded 
that  "[i]n  addition  to  the  risk  of  simple 
CWP  and  PMF  [progressive  massive 
fibrosis],  epidemiological  studies  have 
shovra  that  coal  miners  have  an 
increased  risk  of  developing  COPD." 
Criteria  4.2.3.2,  Rulemaking  Record, 
Exhibit  2-1  at  57. 

Drs.  Fino  and  Bahl  disagree,  but  the 
Department  believes  that  their  opinions 
are  not  in  accord  with  the  prevailing 
view  of  the  medical  community  or  the 
substantial  weight  of  the  medical  and 


scientific  literature.  For  example, 
Seaton,  in  "Coal  Workers' 
Pneumoconiosis,"  in  Morgan  WKC, 
Seaton  A,  eds..  Occupational  Lung 
Diseases  (WB  Saunders  Co.,  3d  ed. 
1995)  374-406,  see  also  Rulemaking 
Record,  Exhibit  89-37,  Appendix  C  at 
34,  42,  reviewed  much  of  the  same 
published  evidence  and  made  the 
following  analysis: 

Lung  function,  measured  as  the  forced 
expiratory  volume  in  1  second  (FEVl)  has 
been  shown  both  in  cross-sectional  and 
longitudinal  studies  to  decline  in  relation  to 
increasing  underground  dust  exposure  but 
not  in  relation  to  estimates  of  exposure  to 
oxides  of  nitrogen.  This  decline  occurs  at  a 
similar  rate  in  smokers  and  nonsmokers, 
although  the  loss  of  lung  function  overall  is 
greater  in  smokers,  the  two  effects  being 
additive. 

Similarly,  Becklake.  in 
"Pneimioconiosis,"  in  Murray  J,  Nadel  J, 
eds.,  Textbook  of  Pulmonary  Medicine 
(1st  ed,  1988)  1556-1592,  see  also 
Criteria,  Rulemaking  Record.  Exhibit  2- 
1  at  204,  concludes: 

Most  evidence  to  date  indicates  that 
exposure  to  coal  mine  dust  can  cause  chronic 
airflow  limitation  in  life  and  emphysema  at 
autopsy,  and  this  may  occur  independently 
of  CWP  *   •   *  The  relationships  between 
hypersecretion  of  mucus  (chronic  bronchitis) 
and  chronic  airflow  limitation  (emphysema) 
on  the  one  hand  and  environmental  factor  of 
coal  mining  exposure  on  the  other  appear  to 
be  similar  to  those  found  for  cigarette 
smoking. 

Oxman  and  colleagues  analyzed  the 
available  literature  assessing  the 
relationship  between  occupational  dust 
exposures  and  COPD  in  1993.  Oxman 
AD,  Muir  DCF,  Shannon  HS,  Stock  SR, 
Hnizdo  E,  Lange  HJ,  "Occupational  dust 
exposure  and  chronic  obstructive 
pulmonary  disease:  A  systematic 
overview  of  the  evidence.  "  Am  Rev 
Resp  Dis,  148:38^8  (1993):  see  also 
Rulemaking  Record.  Exhibit  5-174. 
Appendix  8.  Reports  were  analyzed  for 
methodological  criteria  including  dust 
exposure,  control  for  smoking, 
exclusion  of  confounding  pulmonary 
conditions,  referral  bias,  and  adequate 
follow-up.  Thirteen  reports  that  met 
their  rigorous  screening  criteria  were 
analyzed.  They  concluded  that  all  of  the 
studies  found  a  statistically  significant 
association  between  ciunulative  dust 
exposure  and  decline  in  lung  function, 
and  that  coal  mine  dust  can  be  a  cause 
of  chronic  bronchitis.  Unlike  Drs.  Fino 
and  Bahl,  the  Oxman  analysis 
concluded  there  was  also  a  clinically 
significant  loss  of  lung  function  in 
smokers  and  nonsmokers. 

Drs.  Fino  and  Bahl  state  that  all  of  the 
studies  identifying  a  decline  in  lung 
function  "are  flawed  because  of 


selection  bias.  The  results  are  not 
generalizable  to  the  general  population 
of  miners."  Rulemaking  Record,  Exhibit 
89-37,  Appendix  C  at  21.  As  recognized 
by  many  of  the  authors  of  these  studies, 
the  results  are  susceptible  to  a  selection 
bias  caused  by  miners  leaving  the 
industry  between  the  time  of  initial 
pulmonary  function  measurement  and 
those  taken  later  during  the  follow-up 
period.  Because  of  the  "healthy  worker 
effect,"  it  would  be  expected  that 
workers  more  prone  to  the  respiratory 
impairments  caused  by  coal  mine  dust 
inhalation  would  leave  mining  and  the 
healthier  workers  would  continue 
working.  Oxman  concluded  that 
"[ajlthough  it  is  impossible  to  estimate 
precisely  the  magnitude  of  this  bias."  its 
direction  "is  towards  underestimating 
the  association  between  dust  and  loss  of 
lung  function,  or  failure  to  recognize  a 
more  susceptible  subgroup  of  workers."' 
Oxman  at  46.  Thus,  this  selection  bias 
actually  underestimates  the  association 
between  inhalation  of  coal  mine  dust 
and  loss  of  lung  function.  As  Oxman 
explains,  "it  is  likely  that  the  results 
underestimate  the  effect  of  occupational 
dust  exposure  on  lung  function,  COPD, 
and  chronic  bronchitis.  The  magnitude 
of  the  bias  is  not  clear,  but  it  might,  in 
some  cases,  result  in  estimates  that  are 
50%  or  more  of  the  true  coefficients.'" 
Oxman  at  47.  Moreover,  as  Coggon  and 
Newman  Taylor  remarked  in  the  course 
of  surveying  the.  relevant  medical 
literature,  such  selection  effects  are 
relatively  unimportant  because  "[tlhere 
is  no  obvious  reason  why  the  relation  of 
symptoms  and  lung  function  to  dust 
should  have  been  weaker  in  those 
omitted  from  investigation."'  Coggon  D, 
Newman  Taylor  A.  "Coal  mining  and 
chronic  obstructive  pulmonarv'  disease: 
a  review  of  the  evidence,"  Thorax 
53:398-407,  400  (1998);  see  also  64  FR 
54979  (Oct.  8,  1999)  Simply  stated, 
there  is  a  clear  relationship  between 
coal  mine  dust  and  COPD  and  lung 
dysfunction,  and  that  relationship  is 
likely  to  be  stronger  than  what  we  are 
able  to  measure. 

Drs.  Fino  and  Bahl  conclude  that  any 
minimal  obstruction  resulting  from  coal 
mine  dust  exposure  is  not  clinically 
significant.  Marine's  cross-sectional 
1988  study  of  coal  miners,  however, 
found  clinically  significant  decreases  in 
pulmonary  function  in  both  smokers 
and  nonsmokers.  Marine  WM,  Gurr  D, 
Jacobsen  M,  "Clinically  important 
respiratory  effects  of  dust  exposure  and 
smoking  in  British  coal  miners,  "  Am 
Rev  Resp  Dis.  137:106-112  (1988);  see 
also  Criteria,  §4.2.2.1.  Rulemaking 
Record,  Exhibit  2-1  at  52.  This  study 
also  noted  that  the  presence  of  chronic 
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bronchitis  was  clearly  related  tu 


cuimilative  dust  exposure.  The  table 
below  summarizes  the  studvs  data: 


Cumulative  dust  exposure  (in  percent) 

Measure  ot  respiratory  dysfunction 

Zero  exposure 

Intermediate  exposure 

(174  ghm     ■) 

High  exposure 
(348  ghm    ') 

Smoker 

Nonsmoker 

Smoker             Nonsmoker 

Smoker 

Nonsmoker 

FEV1  <80%    

17.1 

30.5 

7.6 

5.0 

9.7 
7.9 
1.5 

3.2 

24.2 
41  2 
14.9 

15.5 

14.8 

3.9 

40.0 
52.8 

27.3 

23.9 

Chronic  bronchitis  

Chronic  bronchitis+FEVI  <80% 

26.3 
9.8 

FEV1  <65%  

85 

50 

14.2 

77 

Note  to  table    Percentages  are  estimates  of  prevalence  of  measures  of  respiratory  dysfunction  based  on  linear  logistic  models  at  an  age  of 
47  years  at  varying  amounts  of  cumulative  dust  exposure 


As  can  be  seen  from  this  table,  the 
incidencp  of  nonsmoking  coal  miners 
with  intermediate  dust  exposure 
developmg  moderate  obstruction  (FEVl 
of  less  than  80%)  is  roughly  equal  to  the 
incidence  of  moderate  obstruction  in 
smokers  with  no  mining  exposure 
(15.5%  V.  17.1%).  Similarly,  the 
incidence  of  nem-smoking  miners  with 
intermediate  exposure  developing 
severe  airwavs  obstruction  (FEVl  of  less 
than  65%)  is  equal  to  the  incidenc  e  of 
severe  obstruction  in  non-mining 
smokers  (5.0%  for  both  groups) 
Nonsmokers  with  high  exposure  are  at 
greater  risk  for  developing  moderate  or 
severe  obstruction  than  unexposed 
smokers.  Smokers  who  mine  have 
additive  risk  for  developing  significant 
obstniction.  The  risk  of  chronic 
bronchitis  clearly  increases  with 
increasing  dust  exposure;  again  smokers 
who  mine  have  an  additive  risk  of 
developing  chronic  bronchitis.  The 
message  from  the  Marine  study  is 
unequivocal:  Even  in  the  absence  of 
smoking,  coal  mine  dust  exposure  is 
clearly  associated  with  clinicallv 
significant  airways  obstruction  and 
chronic  bronchitis.  The  risk  is  additive 
with  cigarette  smoking. 

Drs  Fmo  and  Bahl  criticize  the 
Marine  studv  because  it  used  the  mean 
of  each  miner's  three  FEVl  values  rather 
than  the  highest.  Rulemaking  Record,     . 
Exhibit  89- ,37.  Appendix  C  at  17,  21. 
This,  however,  does  not  appear  to  be  a 
significant  problem  given  that  a  number 
of  other  studies  which  used  the  highest 
FEVl  value  for  analysis  also  showed  the 
same  adverse  relationship  between  coal 
dust  inhalation  and  pulmonary 
impairment  One  such  study  was 
reported  bv  .^ttfield  and  Hodous  in 
1992  Attfield  MD.  Hodous  TK. 
"Pulmonary  function  of  U.S.  coal 
miners  related  to  dust  exposure 
estimates.  "  Am  Rev  Respir  Dis  145:605- 
609  (1992):  .wp  aAso  Criteria.  §4.2  2. 
Rulemaking  Record.  Exhibit  2-1  at  51. 
Attfield  and  Hodous  anah  zed 
pulmonarv  function  data  (spec :iti(  ally. 


FEVl.  FVC  and  FEVl/FVC  ratio)  drawn 
from  Round  1  of  the  National  Study  of 
Coal  Workers'  Pneumoconiosis,  along 
with  job-specific:  cumulative  dust 
exposure  estimates  for  U.S. 
underground  coal  miners,  to  determine 
whether  there  was  an  exposure-response 
relationship  This  group  of  7.139  miners 
worked  both  before  and  after  1970, 
when  federally-mandated  dust  control 
standards  were  implemented.  Allowing 
for  decrements  due  to  age  and  smoking 
history.  Attfield  and  Hodous 
demonstrated  a  clear  relationship 
between  dust  exposure  and  a  decline  in 
pulmimarv  function  of  about  5  to  9 
milliliters  a  year,  even  in  miners  with 
no  radiographic  evidence  of  clinical 
coal  workers'  pneumoconiosis.  These 
results  were  similar  to  those  reached  in 
studies  of  British  coal  miners. 

Drs  Fino  and  Bahl  (Rulemaking 
Record.  Exhibit  89- ,37,  Appendix  C  at 
22),  as  well  as  other  commenters. 
criticize  this  study  and  similar  ones  that 
are  based  on  exposures  prior  to  1970. 
when  federally-mandated  dust  control 
standards  were  implemented,  on  the 
grounds  of  selection  bias.  Their  theory 
is  that  only  those  miners  who  worked  in 
a  dust-controlled  environment  are 
representative  of  the  current  adverse 
effects  of  coal  mine  dust  exposure.  This 
theory  is  flawed.  While  lower  dust 
exposure  should  reduce  both  the 
occurrence  and  the  severity  of  lung 
disease,  the  kinds  of  diseases  will 
remain  the  same.  Indeed,  Attfield  and 
Hoilous  specifically  chose  to  use  data 
from  miners  with  presumably  higher 
dust  exposures  so  as  to  facilitate  the 
detection  of  exposure-response 
relationships.  Attfield  and  Hodous.  Am 
Rev  Respir  Dis  145:605. 

In  any  event,  analysis  of  data  from 
miners  who  worked  onlv  in  dust- 
controlled  conditions  confirm  the 
connection  between  coal  mine  dust 
exposure  and  obstructive  lung  disease. 
Seixas  and  colleagues  considered  a 
group  of  1.185  miners  who  began 
working  in  1970  or  later.  Seixas  NS, 


Robins  TG.  Attfield  MD,  Moulton  LH, 
"Exposure-response  relationships  for 
coal  mine  dust  and  obstructive  lung 
disease  following  enactment  of  the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969,"  Am  J  Ind  Med  21:715-732 
(1992):  see  also  Criteria,  §  4.2.2.3.1 , 
Rulemaking  Record,  Exhibit  2-1  at  54. 
The  data  they  reviewed  was  collected 
during  Round  4  of  the  National  Study  of 
Coal  Workers'  Pneumoconiosis,  and 
included  chest  X-rays,  ventilatory- 
function  tests  (including  FEVl,  fVC  and 
FEVl/FVC  ratio),  and  relevant  histories 
for  each  miner.  The  results  of  this  cross- 
sectional  analysis,  when  adjusted  for 
age,  race/ethnicity  and  smoking, 
demonstrated  a  declination  in 
pulmonary'  function  attributable  to  coal 
mine  dust-induced  obstructive  lung 
disease. 

Longitudinal  studies  have  confirmed 
these  results.  See  generally  Criteria, 
§4.2.2.3.1.2,  Rulemaking  Record, 
Exhibit  2-1  at  55.  One  noteworthy  study 
is  Attfield  MD,  "Longitudinal  decline  in 
FEVl  in  United  States  coalminers," 
Thorax  40:132-137  (1985);  see  also 
Criteria.  §4.2.2.3.1.2,  Rulemaking 
Record.  Exhibit  2-1  at  55.  Using 
medical  data  from  two  National  Coal 
Study  surveys  held  nine  years  apart, 
Attfield  evaluated  the  effects  of  dust 
exposure  on  a  group  of  1,072  miners 
aged  20-49  years.  The  data  included 
chest  X-rays,  smoking  and  work 
histories,  and  spirometry',  as  well  as 
dust  exposure  estimates.  After 
accounting  for  age.  height  and  smoking. 
Attfield  found  a  coal  mine  dust-related 
FEVl  loss  of  36  to  84  ml  over  11  years, 
with  an  additional  loss  among  smokers. 
Attfield's  results  confirmed  similar 
studies  analyzing  data  from  miners  in 
the  U.K.  See.  e.g..  Love  RG.  Miller  BG, 
"Longitudinal  study  of  lung  function  in 
coal-miners,"  Thorax  37:193-197 
(1982);  see  aiso  Criteria.  §4.2.2.3.1.2, 
Rulemaking  Record.  Exhibit  2-1  at  55. 

Drs.  Fino  and  Bahl  contend,  however, 
that  the  average  decline  shown  in  these 
studies,  while  perhaps  statistically 


relevant,  is  not  clinically  relevant  and 
does  not  result  in  any  impairment. 
Attfield  and  Hodous  responded 
succinctly  to  such  criticism,  equating 
pulmonary  function  decrements  in 
miners  to  the  decline  of  limg  function 
in  non-mining  smokers  firom  the  general 
population:  "If  it  is  thought  that  a  5-  to 
9-ml  decrement  of  FEVl  per  year  is 
clinically  insignificant,  it  must  be 
remembered  that  the  average  decrement 
for  smokers  was  only  5  ml  per  pack 
year.  This,  in  itself,  is  also  a  minor  loss 
of  lung  function.  However  it  is  well 
known  that  smoking  can  cause  severe 
effects  in  some  smokers."  Attfield  and 
Hodous,  Am  Rev  Respir  Dis  145:608. 
Just  as  not  all  smokers  develop  COPD 
and  pulmonary  dysfunction,  pulmonary 
impairment  is  not  imiversal  in  coal 
miners,  Drs.  Fino  and  Bahl  state  that 
"an  average  loss  of  FEVl  means  that 
50%  of  the  miners  will  have  losses  in 
excess  of  the  average  and  50%  will  have 
losses  smaller  than  the  average." 
Rulemaking  Record,  Exhibit  89-37, 
Appendix  C  at  21.  This  conclusion  does 
not  stand  up  to  scrutiny  because  it 
confuses  the  average  with  the  median. 
As  can  be  seen  from  Marine's  table 
above,  only  a  minority  of  miners  will 
have  significant  decrements  in 
pulmonary  function.  As  the  majority  of 
miners  may  have  small  or,  perhaps  in 
some  cases,  no  decline  in  pulmonary 
function,  the  average  decline  of  the 
population  studied  can  appear  to  be 
relatively  small.  Despite  this,  the 
individual  miners  affected  can  have 
quite  severe  disease,  and  statistical 
averaging  hides  this  effect.  The 
amended  definition  clarifies  that  these 
miners  have  a  right  to  prove  their  case 
with  evidence  of  a  disabling  obstructive 
lung  disease  that  arose  out  of  coal  mine 
employment. 

Pointing  to  Coggon  and  Neyvman 
Taylor's  statement  that  "some  scientists 
have  expressed  doubts  as  to  whether 
coal  mine  dust  can  cause  clinically 
important  loss  of  lung  function," 
Coggon  D,  Newman  Taylor  A,  "Coal 
mining  and  chronic  obstructive 
pulmonary  disease:  A  review  of  the 
evidence,'"'  Thorax  53:398-407  (1998): 
see  also  64  FR  54979  (Oct.  8.  1999); 
Rulemaking  Record,  Exhibit  89-37, 
Appendix  C  at  24,  Drs.  Fino  and  Bahl 
state  that  the  studies  have  not  shown 
this  ty'pe  of  loss  of  pulmonary  function. 
Rulemaking  Record,  Exhibit  89-37, 
Appendix  C  at  24.  The  implication  that 
Coggon  and  colleague  agree  with  this 
conclusion  is  misleading.  The  paragraph 
containing  the  quoted  sentence  notes 
that  there  is  evidence  coimecting  COPD 
with  coal  mining  and  that  "in  view  of 
this  continuing  controversy,  it  is  helpful 


to  review  the  evidence  as  it  noyv 
stands."  The  authors  reviewed  data 
from  the  National  Study  of  Coal 
Workers'  Pneumoconiosis,  the 
Pneumoconiosis  Field  Research 
Programme  (U.K.),  studies  from  Sardinia 
and  Germany,  and  mortality  and 
necropsy  studies.  They  concluded: 

Reductions  in  lung  function  have  been 
found  in  relation  to  coal  mining  with 
remarkable  consistency.  *   *    *  Individualh  . 
all  of  the  studies  that  have  addressed  the 
relation  of  coal  mining  to  lung  function  have 
limitations,  but  these  vary  from  one 
investigation  to  another  and  often  would 
tend  to  obscure  rather  than  exaggerate  any 
effect  of  dust.  The  balance  of  evidence  points 
overwhelmingly  to  impairment  of  lung 
function  from  coal  mine  dust  exposure. 

Coggon,  Thorax  53:405.  Coggon  and 
Newman  Taylor  further  concluded  that: 
Coal  mine  dust  inhalation  can  be 
disabling,  and  arguments  against  this 
thesis  are  "unconvincing';  and  "the 
combined  effects  of  coal  mine  dust  and 
smoking  on  FEVl  appear  to  be 
additive."  Coggon,  Thorax  53:405—406. 
Thus,  this  study  supports  the 
Department's  position. 

Similarly,  several  of  the  medical 
treatises  and  studies  cited  by  another 
commenter  in  support  of  its  contention 
that  there  is  no  such  causal  link 
between  coal  mine  dust  exposure  and 
obstructive  lung  disease  do  not  negate 
(and,  in  fact,  support)  the  conclusion 
the  Department  and  NIOSH  have 
reached.  See,  e.g..  Morgan  WKC. 
"Pneumoconiosis,"  in  Brewis  RAL, 
Corrin  B,  Geddes  DM,  Gibson  GJ,  eds.. 
Respiratory  Medicine  (WB  Saunders  Co.. 
2d  ed.  1995)  581;  see  also  Rulemaking 
Record,  Exhibit  89-21,  attachment  1  ("it 
is  clear  that  bronchitis  induced  by  coal- 
mine dust,  henceforth  referred  to  as 
industrial  bronchitis,  leads  to  a 
reduction  in  ventilatory  capacity"); 
Green  FHY,  Vallyathan  V,  •Coai 
Workers"  Pneumoconiosis  and 
Pneumoconiosis  Due  to  Other 
Carbonaceous  Dusts,"  in  Chung  A. 
Green  FHY,  eds..  Pathology  of 
Occupational  Lung  Disease  (2d  ed, 
1998)  189;  see  also  Rulemaking  Record, 
Exhibit  89-21,  attachment  2  (coal  dust 
exposure  is  "associated  with  significant 
deficits  in  lung  function  in  the  absence 
of  [clinical]  CWP,  reinforcing  the  view 
that  COPD  and  CWP  have  independent 
risk  factors");  "Occupational  Lung 
Disease,"  in  Hasleton  PS.  ed,.  Spencer's 
Patholog}'  of  the  Lung  (5th  ed,  1996) 
482;  see  also  Rulemaking  Record. 
Exhibit  89-21.  attachment  4  ("A 
considerable  body  of  evidence  indicates 
that  chronic  bronchitis  and  emphysema 
in  coal  workers  is  directly  related  to 
tobacco  usage  and  cumulative  exposure 
to  respirable  dust  during  life.");  Roy  TM 


et  al..  "Cigarette  Smoking  and  Federal 
Black  Lung  Benefits  in  Bituminous  Coal 
Miners,"  J  Occ  Med  31(2):100  (1989); 
see  also  Rulemaking  Record.  Exhibit 
89-21.  attachment  5  ("Well-designed 
investigations  have  now  documented 
that  coal  dust  exposure  can  cause 
reductions  in  FTVl  that  are 
independent  of  age  and  cigarette 
smoking.  *    *    *  it  appears  that  the  major 
damage  caused  by  cigarette  smoking  is 
additive  to  the  minor  damage  whicb  can 
be  attributed  to  coal  dust."):  Surgeon 
General,  U.S.  Department  of  Health  and 
Human  Services.  'Respiratory'  Disease 
in  Coal  Miners,  "  The  Health 
Consequences  of  Smoking:  Cancer  and 
Chronic  Lung  disease  in  the  Workplace. 
313  (1985):  see  also  Rulemaking  Record, 
Exhibit  89-21,  attachment  11 
(concluding  that  "increasing  coal  dust 
exposure  is  associated  with  increasing 
airflow  obstruction  in  both  smokers  and 
nonsmokers").  To  the  extent  this 
commenter  advocates  that  tobacco 
smoking,  rather  than  coal  mine  dust 
exposure,  causes  the  only  significant 
obstructive  disorders  miners  develop, 
and  that  the  definition  of 
pneumoconiosis  ""must  be  tightened  to 
deal  with  the  truth  of  tobacco's  role  in 
causing  what  has  been  compensated  as 
black  lung."  the  Department  reiterates 
that  the  studies  cited  above,  as  well  as 
others,  found  a  significant  decrement  in 
coal  miners'  pulmonary-  function  in 
addition  to  that  caused  by  smoking. 
Whether  a  particular  miner's  disability 
is  due  to  his  coal  mine  employment  or 
smoking  habit  must  be  resolved  on  a 
claim-bv-claim  basis  under  the  criteria 
set  forth  at  §718.204. 

Drs.  Fino  and  Bahl  find  no  scientific 
support  that  clinically  significant 
emphysema  exists  in  coal  miners 
without  progressive  massive  fibrosis. 
Rulemaking  Record,  Exhibit  89-37. 
Appendix  C  at  31,  but  the  available 
pathologic  evidence  is  to  the  contrary. 
Cockcroft  evaluated  39  coal  workers  and 
48  non-coal  yvorker  controls  dying  of 
cardiac  causes  in  1979.  Cockcroft  A, 
Wagner  IC  Ryder  R,  Seal  KME.  Lyons 
fP.  Andersson  N.  "Post-mortem  study  of 
emphysema  in  coahvorkers  and  non- 
coahvorkers."  Lancet  2:600-603  (1982); 
see  (i7so  Criteria.  §4.2.2,2,  Rulemaking 
Record.  Exhibit  2-1  at  52.  Centrilobular 
emphysema  (the  predominant  type 
observed)  yvas  significantly  more 
common  among  the  coal  yvorkers.  The 
severity  of  the  emphysema  was  related 
to  the  amount  of  dust  in  the  lungs. 
These  findings  held  even  after 
controlling  for  age  and  smoking  habits. 

Similarly,  Leigh  and  colleagues 
analyzed  886  miners  who  died  between 
1949  and  1982.  Leigh  |.  Outhred  KG, 
McKenzie  HI,  Click  M,  Wiles  AN. 
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■Quantified  pathology  of  emphysema, 
pneumoconiosis  and  chronic  bronchitis 
in  coal  workers.  "  BR  I  Indust  Med 
40:258-263  (1983);  see  also  Criteria. 
«}  4.2.2.2.  Rulemaking  Record.  Exhibit  2- 
1  at  53.  Thev  found  that  miners  with 
more  years  of  face  work  had  worse 
emphvsema  pathologically.  In  a 
subsequent  study  of  264  underground 
coal  miners  exposed  to  mixed  coal  and 
silica  dust.  Leigh  performed  a  multiple 
regression  analysis  to  assess  the  effects 
of  total  lung  coal  content,  total  lung 
silica  content,  smoking  history .  and 
years  at  the  coal  face  on  pulmonary 
function.  e.\tent  of  emphysema,  and 
extent  of  fibrosis.  Leigh  J.  Driscoll  TR. 
Cole  BD.  Beck  RVV.  Hull  BP.  Yang  |, 
"Quantitative  relation  between 
emphysema  and  lung  mineral  content  in 
coalworkers,"  Occ  Environ  Med  51:400- 
407  (1994);  see  also  Criteria.  §4.2.2.2. 
Rulemaking  Record.  Exhibit  2-1  at  53. 
Multiple  regression  analysis  is  a  . 
powerful  statistical  tool  used  to  identify 
which  of  a  series  of  variables  is 
responsible  for  an  observed  correlation, 
and  to  eliminate  apparent  correlations 
that  can  be  explained  by  other  true 
relationships.  He  made  the  following 
important  findings:  (1)  The  extent  of 
emphysema  was  strongly  related  to  the 
total  coal  content  of  the  lung,  age  and 
smoking;  (2)  in  miners  who  were 
lifelong  non-smokers,  the  extent  of 
emphysema  was  strongly  related  to  coal 
content  and  age;  (3)  the  extent  of 
emphysema  was  unrelated  to  lung  silica 
content;  and  (4)  the  extent  of  lung 
fibrosis  was  related  to  silica  content. 
The  authors  concluded  that  "these 
results  provide  strong  e%-idence  that 
emphysema  in  coalworkers  is  causally 
related  to  lung  coal  content.'  Leigh.  Occ 
Environ  Med  51:400. 

Ruckley  and  colleagues  achieved 
similar  results  in  examining  the  lungs  of 
450  coal  workers  to  determine  the 
association  between  coal  mine  dust 
exposure  and  dust-related  fibrosis  and 
emphvsema.  Ruckley  VA.  Oauld  SI, 
Chapman  JS.  et  al .  "Emphysema  and 
dust  exposure  in  a  group  of  coal 
workers,"  Am  Rev  Resp  Dis  129:528- 
532  (1984);  see  also  Criteria.  §4.2.2.2, 
Rulemaking  Record,  Exhibit  2-1  at  53. 
Emphysema  was  graded  by  standard 
techniques,  smoking  histories  were 
obtained  by  questionnaire  and 
Pneumoconiosis  Panel  records,  and  lung 
dust  content  was  analyzed 
pathologically.  Relationships  between 
emphysema  and  possible  explanator\ 
variables  were  tested  by  multiple 
logistic  regression  models,  which 
exclude  confounding  variables  in 
analyzing  causal  effects.  The  authors 
found  emphysematous  changes  in  72% 


of  miners  who  smoked.  65%  of  ex- 
smokers,  and  42%  of  nonsmoking 
miners;  emphysema  scores  were  higher 
in  patients  with  increasing  evidence  of 
pneumoconiotic  disease;  and  increasing 
coal  lung  dust  was  associated  with  the 
presenc;e  of  emphysema.  Forty-seven 
percent  of  miufsrs  with  no  fibrotic 
lesions  had  emphysema.  Ruckley 
concluded  that  "the  results  support  the 
conclusion  that  the  relationship 
observed  between  respirable  dust  and 
emphvsema  in  coal  workers  is.  in  some 
way.  causal.""  Ruckley.  Am  Rev  Resp  Dis 
129:532. 

Drs  Fino  and  Bahl  point  to  several 
other  sourc:es  in  support  of  their  view 
that  clinically  significant  emphysema  is 
not  related  to  coal  dust  exposure  in  the 
absence  of  PMF.  They  quote  Morgan's 
textbook.  Occupational  Lung  Diseases. 
as  saving  that  changes  of  focal 
emphysema  cannot  be  equated  with 
airways  obstruction.  The  commenters 
fail  to  note  additional  comments  in  the 
same  textbook: 

The  increased  risk  of  cenlriacinar 
emphysema  in  PMF  cases  awav  from  the 
lesion,  and.  in  simple  piieumor oniosis.  in 
r>!lalicin  to  dust  exposure  supports  the 
hypothesis  thai  coal  dust  exposure  sufficient 
to  cause  alveolar  infLmimation  and  fibrosis 
also  initiates  (  entriac  inar  emphvsema.  This 
seems  a  likely  explanation  for  the  i  onsistent 
epidemiologic:  finding  o(  decrements  in  FEVl 
and  FVC;  and  a  rise  in  residual  volume  in 
relation  to  the  indices  of  dust  exposure  in 
coal  miners. 

Seaton,  Occupational  Lung  Diseases  at 
400-401.  Morgans  conclusions  are  also 
somewhat  suspect  because  he  has 
admitted  that  at  least  in  commenting  on 
the  Coc  kcroft  paper,  some  of  his 
criticisms  were  inaccurate  and  not  valid 
or  fair.  ludgement  of  Mr.  lustice  Turner. 
The  British  Coal  Respiratory  Disease 
Litigation.  |an.  23.  1998.  Rulemaking 
Record.  Exhibit  72.  Dr.  Fino  and  Bahl's 
citation  to  Snider.  Snider  GL, 
"Emphvsema:  the  first  two  centuries- 
and  beyond.  A  historical  overview,  with 
suggestions  for  future  reference,"  Am 
Rev  Resp  Dis  14b:1333-1344  (Part  1) 
and  146:1615-1622  (Part  2)  (1992):  see 
also  Rulemaking  Record.  Exhibit  89-37. 
Appendix  C  at  34.  is  also  unhelpful 
because  the  articles  contain  no  opinion 
as  to  whether  emphysema  in  coal 
miners  can  be  clinically  significant  or 
affects  pulmonary  function.  Coal  dust 
exposure  was  plainly  not  the  focus  of 
these  articles. 

The  Departments  proposed  revision 
to  the  definition  of  pneumoconiosis  is 
also  supported  by  the  growing  evidence 
of  the  adverse  affects  of  coal  mine  dust 
exposure  at  the  cellular  level  leading  to 
obstructive  lung  disease.  Criteria.  4.3. 
Rulemaking  Record,  Exhibit  2-1  at  65- 


69:  see  generally  Coggon.  Thorax 
53:404.  Alveolar  macrophages  are  cells 
that  are  normally  situated  in  the  alveoli, 
or  gas-exchange  units  of  the  lung.  Their 
normal  function  is  to  recognize  foreign 
substances,  phagocytize  (ingest)  these 
substances,  and  activate  other 
inflammatory  cells.  Coal  dust,  in  turn, 
causes  leakage  of  destructive  protease 
and  elastase  enzymes  from  alveolar 
macrophages.  These  enzymes  can 
destroy  the  network  of  elastin  and 
collagen  proteins  that  comprise  the 
underlying  support  structure  of  the  lung 
architecture:  the  release  of  these 
enzymes  from  inflammatory  cells  is  thus 
associated  with  the  production  of 
emphysema.  Lung  lavage  studies  are 
performed  by  washing  an  area  of  lung 
with  saline  instilled  through  a  fiberoptic 
bronchoscope  placed  through  a  subjects 
throat  and  wedged  into  the  lung.  These 
studies  of  nonsmoking  coal  miners  with 
simple  CWP  showed  activation  of 
macrophages  with  evidence  of  ingestion 
of  dust  particles,  a  finding  not  present 
in  normal  controls.  Takemura  T.  Rom 
\VM.  Ferrans  VI.  Crystal  RG. 
"Morphologic  characterization  of 
alveolar  macrophages  from  subject  with 
occupational  exposure  to  inorganic 
particles. '■  Am  Rev  Resp  Dis  140:1674- 
1685  (1989):  see  also  Criteria.  §  4.3,3, 
Rulemaking  Record,  Exhibit  2-1  at  69, 
A  subsequent  lavage  study  of 
nonsmoking  coal  miners  found  that  the 
macrophages  spontaneously  released 
substances  toxic  to  the  lung,  including 
reactive  oxygen  species  and  elastase. 
These  substances  were  released  in 
significantly  higher  quantities  in  miners 
than  in  non-mining  smokers  or  in  non- 
mining  nonsmokers  without  lung 
disease.  Rom  WN,  "Basic  mechanisms 
leading  to  focal  emphysema  in  coal 
workers"  pneumoconiosis,""  Environ 
Res  53:16-28  (1990);  see  also 
Rulemaking  Record,  Exhibit  5-174, 
Appendix  8.  As  noted,  the  reactive 
oxygen  species  damage  cell  membranes, 
cell  proteins,  and  DNA.  Over-secretion 
of  these  substances  may  overwhelm  the 
lung's  natural  defenses  (such  as  anti- 
oxidants and  anti-proteases).  The 
unopposed  proteases  and  elastases  can 
destroy  lung  tissue,  causing 
emphysema. 

Reactive  oxygen  substances  have  been 
shown  to  damage  anti-proteases  in  the 
lung.  Anti-proteases  are  enzymes  that 
protect  the  lung  from  proteases  and 
elastases  that  are  released  during  an 
inflammatory  reaction  (such  as  that 
produced  by  inhalation  of  coal  mine 
dust).  Without  this  protection,  the 
proteases  and  elastases  can  destroy  the 
elastin  and  collagen  that  comprise  the 
structure  of  the  lung,  resulting  in 


emphysematous  changes.  This  was 
demonstrated  in  an  animal  model  of 
coal  dust  inhalation,  where  the  coal 
dust  was  found  to  increase  elastase 
levels  and  cause  degradation  of  alpha-1 
antitrypsin  (one  of  the  protective 
enzymes)  in  association  with  pathologic 
findings  of  emphysema.  In  vitro  studies 
have  also  demonstrated  that  the 
protective  anti-protease  activity  of 
alpha-1  antitrypsin  is  decreased  by 
exposure  to  coal  dust.  These 
observations  support  the  theory  that 
dust-induced  emphysema  and  smoke- 
induced  emphysema  occur  through 
similar  mechanisms — namely,  the 
excess  release  of  destructive  enzymes 
from  dust-  (or  smoke-}  stimulated 
inflammatory  cells  in  association  with  a 
decrease  in  protective  enzymes  in  the 
lung. 

Animal  and  human  studies  have  also 
shown  that  coal  mine  dust  inhalation 
can  recruit  neutrophils,  another 
inflanmiatory  cell,  into  the  lung.  Rom 
WN  (1990).  Activated  neutrophils 
produce  elastase  as  well  as  other 
inflammatory  mediators.  The 
recruitment  of  neutrophils  and  the 
activation  of  alveolar  macrophages  is 
greater  in  nonsmoking  coal  miners  with 
pulmonary  impairment  than  either  non- 
miners  or  nonsmoking  miners  without 
pulmonary  impairment.  This  suggests 
that  a  combination  of  coal  mine  dust 
exposure  and  host  susceptibility  may  be 
required  to  produce  disease.  Thus, 
although  many  of  the  studies  evaluating 
mechanisms  of  pathogenesis  of  coal 
mine  dust  exposure  concentrate  on  the 
development  of  fibrosis,  there  is 
considerable  basic  scientific  data 
linking  coal  mine  dust  to  the 
development  of  obsttuctive  airways 
disease. 

Moreover,  cytokines,  which  are 
chemical  substances  released  from  a 
number  of  cells  in  the  lung,  have  been 
implicated  in  the  development  of  lung 
disease  in  coal  miners.  Criteria,  §4.3.1, 
Rulemaking  Record,  Exhibit  2-1  at  65- 
69,  Tumor  necrosis  factor-a  (TNF)  and 
Interleukin  6  (IL-6)  are  two  of  them. 
TNF  is  released  by  alveolar 
macrophages  as  well  as  other  cells  in 
response  to  coal  dusts  (as  well  as  other 
mineral  dusts),  TNF  stimulates  lung 
fibrosis.  Patients  with  progressive  CWP 
have  higher  TNF  release  from  limg 
monocytes,  TNF  release  is  also 
increased  in  coal  miners  with  airflow 
obstruction.  TNF  has  been  demonstrated 
to  be  an  important  mediator  in 
obstructive  airways  diseases  including 
COPD  and  asthma.  Alveolar 
macrophages  have  been  shown  to 
release  IL-6  in  response  to  exposure  to 
coal  mine  dust.  Increased  IL-6  levels 
were  noted  in  lungs  of  coal  miners  with 


CWP.  IL-6  has  been  implicated  in  the 
creation  of  inflammatory  changes  of  the 
lower  respiratory  tract  in  chronic 
bronchitis  as  well  as  reactive  airways 
disease.  In  addition,  other  cellular 
mediators,  including  leukotriene  B4, 
thromboxane  A2,  prostaglandin  E2,  and 
platelet  activating  factor,  have  been 
shown  to  be  produced  by  alveolar 
macrophages  or  other  pulmonary  cells 
in  response  to  coal  mine  dust  and  are 
well  known  to  play  a  role  in  the 
production  of  reactive  airways  disease. 
Thus,  there  is  considerable  basic 
scientific  data  linking  coal  dust  to  the 
development  of  obstructive  airways 
disease. 

One  commenter  repeatedly  accuses 
the  Department  of  not  supporting  its 
definitional  change  with  "peer- 
reviewed"  scientific  and  medical 
studies,  but  does  not  point  to  any  study 
or  article  in  particular.  The  Department 
rejects  this  assertion.  Each  of  the  articles 
and  studies  cited  above,  as  well  as  the 
majority  relied  upon  by  NIOSH  in  the 
Criteria  document,  appeared  in  a  peer- 
reviewed  journal:  American  Review  of 
Respiratory  Disease.  American  Journal 
of  Industrial  Medicine,  Thorax,  Journal 
of  Occupational  Medicine,  Lancet, 
British  Journal  of  Industrial  Medicine, 
Occupational  Environmental  Medicine, 
Environmental  Research,  and  others. 
The  textbooks  relied  upon  are  authored 
and  edited  by  highly  respected 
professionals  in  the  field.  Textbook 
editors  serve  as  peer-reviewers  of  the 
relevant  published  literature  because 
they  comprehensively  survey,  evaluate 
the  validity  of,  and  comment  on,  the 
literature.  Seatons  review  in  Morgan 
and  Seaton's  Occupational  Lung  Disease 
is  a  good  example.  Moreover,  the 
NIOSH  Criteria  document.  Rulemaking 
Record,  Exhibit  2-1.  received  extensive 
peer  review  prior  to  its  publication.  See 
Criteria,  Rulemaking  Record.  Exhibit  2- 
1  at  xxii-xxiv. 

It  bears  repeating  that  in  developing 
its  recommended  dust  exposure 
standard,  NIOSH  carefully  reviewed  the 
available  evidence  on  lung  disease  in 
coal  miners.  NIOSH  also  considered  the 
strength  of  the  evidence,  including  the 
sampling  and  statistical  analysis 
techniques  used.  Criteria,  §  7,3.4. 
Rulemaking  Record.  Exhibit  2-1  at  124. 
and  concluded  that  the  science 
provided  a  substantial  basis  for  adopting 
a  permissible  dust  exposure  limit, 
NIOSH  summarized  its  findings  based 
on  some  of  the  studies  detailed  above, 
along  with  others,  as  follows: 

In  addition  to  the  risk  of  simple  CWP  and 
PMF,  epidemiological  studies  have  shown 
that  coal  miners  have  an  increased  risk  of 
developing  COPD.  COPD  may  be  detected 
from  decrements  in  certain  measures  of  lung 


function,  especially  FEVl  and  the  ratio  of 
FEVl'FV'C.  Decrements  in  lung  func:tinn 
associated  with  exposure  to  coal  mine  dusi 
are  severe  enough  to  be  disabling  in  some 
miners,  whether  or  not  pneumoc  oniosis  is 
also  present.  A  severe  or  disabling  dec  rHmcnl 
in  lung  function  is  defined  here  as  an  Ft\'l 
<65%  of  expected  normal  values;  an 
impairment  in  lung  function  is  defined  as  an 
FEVl  <80%  of  predicted  normal  values.  An 
exposure-response  relationship  between 
respirable  coal  mine  dust  exposure  and 
decrements  in  lung  function  has  been 
observed  in  cross-sectional  studies  and 
confirmed  in  longitudinal  studies. 

Criteria.  4.2.3.2  (citations  omitted). 
Rulemaking  Record.  Exhibit  2-1  at  57. 
That  coal  mine  dust  exposure  can  cause 
obstructive  lung  disease  is  now  a  well- 
documented  fact. 

Finally,  the  Department"s  position  is 
consistent  with  the  growing  body  of 
case  law  recognizing  that  obstructive 
lung  diseases  can  arise  from  coal  mine 
dust  exposure.  See  generally  Labelle 
Processing  Co.  v.  Swarrow.  72  F.3d  308, 
315  (3d  Cir.  1995)  ("'Chronic  bronchitis, 
as  a  chronic  pulmonary  disease,  falls 
within  the  legal  definition  of 
pneumoconiosis,"):  Kline  \.  Director, 
OWCP,  877  F.2d  1175,  1178  (3d  Cir. 
1989)  (The  legal  definition  of 
pneumoconiosis  "encompasses  a  wider 
range  of  afflictions  than  does  the  more 
restrictive  medical  definition  of  coal 
workers'  pneumoconiosis."): 
Richardson  v.  Director.  OWCP.  94  F.3d 
164.  166  n.2  (4th  Cir.  1996)  ("COPD.  if 
it  arises  out  of  coal-mine  employment, 
clearly  is  encompassed  within  the  legal 
definition  of  pneumoconiosis,  even 
though  it  is  a  disease  apart  from  clinical 
pneumoconiosis."):  Worth  v.  Southern 
Ohio  Coal  Co..  60  F.3d  173.  175  (4th  Cir. 
1995)  ("Chronic  obstructive  lung 
disease  *   ■*   *  is  encompassed  within 
the  definition  of  pneumoconiosis  for 
purposes  of  entitlement  to  Black  Lung 
benefits."):  Barber  \.  Director.  OWCP.  43 
F.3d  899.  901  (4th  Cir.  1995) 
(""physicians  generally  use 
"pneumoconiosis'  as  a  medical  term  that 
comprises  merely  a  small  subset  of  the 
afflictions  compensable  under  the  Act"): 
Bethlehem  Mines  Corp.  v.  Massey,  736 
F.2d  120,  124  (4th  Cir.  1984) 
(recognizing  that  emphysema  can  be 
aggravated  by  coal  dust  exposure); 
Peabodv  Coal  Co.  v.  Holskey.  888  F.2d 
440.  442  (6th  Cir.  1989)  (substantial 
evidence  supported  ALJ's  decision  to 
credit  doctor  who  believed  miner's 
chronic  obstructive  pulmonary  disease 
was  related  to  coal  dust  exposure  over 
doctor  who  believed  the  disease  was 
caused  solely  by  cigarette  smoking): 
Campbell  v.  Consolidation  Coal  Co..  81 1 
F.2d  302.  304  (6th  Cir  1987)  (where 
miner  had  obstructive  lung  disease  and 
no  evidence  demonstrated  it  was  not 
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related  to  coal  mine  employment, 
employer  failed  to  rebut  interim 
presumption  of  entitlement):  Frfeman 
United  Coal  Mining  Co.  v.  OWCP.  957 
F.2d  302.  303  (7th  Cu.  1992) 
(recognizing  that  the  Act's  definition  of 
pneumoconiosis  encompasses 
obstructive  disease  caused  in  whole  or 
in  part  by  exposure  to  coal  dust);  Old 
Ben  Coal  Co  v.  Prewitt.  755  F  2d  588. 
591  (7th  Cir  1985)  (recognizing  that 
chronic  obstructive  pulmonary  disease 
■fits  the  statutory  definition"  of 
pneumoconiosis):  Associated  Elec 
Coop..  Inc  V.  Hudson.  73  F.3d  845.  847 
(8th  Cir.  1996)  (affirming  award  of 
benefits  based  on  medical  evidence  of 
"severe  obstructive  lung  disease  caused 
by  coal  dust  exposure"):  Consolidation 
Coal  Co  v.  Hage.  908  F.2d  393.  395  {8th 
Cat  1990)  (chronic  obstructive  lung 
disease  "constitutes  a  type  of  ailment 
which  Congress  deems  sufficient  to 
entitle  a  claimant  to  Black  Lung 
benefits""):  Bradbemv.  Director.  OWCP. 
117  F.3d  1361.  1368  (llth  Cir.  1997) 
C'COPD  that  arises  from  coal-mine 
employment  falls  within  the  legal 
definition  of  pneumoconiosis"): 
Stomps  V.  Director.  OWCP.  816  F.2d 
1533.  1536  (llth  Cir.  1987)  (ordering 
award  of  benefits  on  strength  of  medical 
opinion  that  miners  totally  disabling 
chronic  obstructive  pulmonarv  disease 
was  caused  in  part  by  coal  mine 
employment). 

Contrary  to  the  commenters' 
argument,  then,  the  record  does  contain 
overwhelming  scientific  and  medical 
evidence  demonstrating  that  coal  mine 
dust  exposure  can  cause  obstructive 
lung  disease.  The  Department  therefore 
declines  to  change  the  definition  of 
pneumoconiosis  as  proposed 

(g)  One  comment  suggests  that  the 
Department  delete  the  term 

anthracosis"  from  the  definition  of 
pneumoconiosis,  contending  that  it  is  a 
term  commonly  used  to  denote 
anthracotic  pigmentation,  without 
associated  disease  process,  on  biopsv  or 
autopsy  of  the  lungs.  The  Department 
has  accommodated  this  concern  in  the 
proposed  revisions  to  §  718  202(a)(2). 
The  revised  version  of  ^  718  202(a)(2) 
explicitly  provides  that  "(ai  finding  in 
an  autopsy  or  biopsy  of  anthracotic 
pigmentation  '   *    *  shall  not  be 
sufficient,  by  itself,  to  establish  the 
existence  of  pneumoconiosis."  64  FR 
55013  (Oct.  8.  1999).  Thus,  the 
Department  does  not  believe  that  a 
change  to  the  definition  of 
pneumoconiosis  is  necessarv 

(h)  Several  comments  suggest  that  the 
Department  appoint  an  expert  panel  to 
review  the  scientific  and  medical 
evidence  on  the  obstructive  disease, 
latency  and  progressivitv  proposed 


revisions  to  the  regulation.  The 
Department  declines  to  follow  this 
suggestion.  As  set  forth  above,  the 
relevant  scientific  and  medical 
information  available  on  these  topics 
has  been  thoroughly  reviewed  by 
highly-qualified  experts,  including 
NIOSH,  the  advisor  designated  bv 
Congress  to  consult  with  the 
Department  in  developing  criteria  for 
total  disability  due  to  pneumoconiosis 
under  the  Black  Lung  Benefits  Act.  30 
U.S.C.  902(0(1  )(D).  Accordingly,  to  the 
extent  these  commenters  note  that 
"since  coal-workers"  pneumoconiosis  is 
a  medical  condition,  *    *    *  this 
determination  [establishing  a  proper 
definition  of  pneumoconiosis)  should  be 
left  to  the  medical  experts."  the 
comment  ignores  both  the  statutory- 
definition  of  pneumoconiosis  and  the 
large  body  of  scientific  evidence  already 
reviewed  by  medical  experts,  as 
outlined  above. 

(i)  One  comment  criticizes  the 
Department  for  not  considering  two 
major  sources  of  information  regarding 
U.S.  coal  miners:  the  National  Coal 
Study,  which  the  commenter  states  has 
provided  a  wealth  of  longitudinal 
information  about  the  health  of  miners, 
and  the  NIOSH  X-rav  Surveillance 
Program.  The  commenter  is  incorrect. 
The  information  from  both  of  these 
programs  is  a  major  focus  of  NIOSH's 
Criteria  document.  Rulemaking  Record. 
Exhibit  2-1.  and  is  further  analyzed  in 
many  of  the  articles  considered  by  the 
Department  and  NIOSH  in  proposing 
the  revisions. 

(j)  One  comment  generally  objects  to 
the  proposed  revisions  and  urges  the 
Department  to  collect  data  developed  bv 
the  Universities  of  Kentucky  and 
Louisville  since  the  1996 
comprehensive  reform  of  the  Kentucky 
state  workers'  compensation  law.  a 
program  the  commenter  states  is  based 
on  objective  medical  findings  of 
"certified  B  readers."  The  commenter 
believes  that  this  data  would  more 
accurately  reflect  modern  dav  dust 
control  in  coal  mining  than  the  studies 
relied  upon  by  the  Department.  As 
discussed  above,  the  Department's 
conclusions  are  fully  supported  by  the 
ample  data  it  has  already  reviewed, 
including  data  generated  from  time 
periods  post-dating  implementation  of 
federally-mandated  dust  control 
measures.  Moreover,  the  Department 
does  not  believe  this  information  would 
be  particularly  relevant  to  the  proposed 
revisions  of  the  definition  of 
pneiimot:oni(isis.  A  "certified  B  reader" 
is  a  physician  proved  by  examination  to 
be  proficient  in  assessing  the  quality  of 
chest  X-rays  and  in  usingthe  ILO-U/C 
system  to  classify  X-rays  for 


pneumoconiosis.  20  CFR 
718.202(a)(l)(ii){E)  (1999).  While  this 
information  may  show  the  incidence  of 
clinical  pneumoconiosis  in  a  given 
population  of  coal  miners,  it  is  not 
particularly  relevant  to  the  other  subset 
of  diseases  compensable  under  the 
Black  Lung  Benefits  Act,  namely,  any 
chronic  lung  disease  arising  out  of  coal 
mine  employment. 

(k)  Another  comment  implies  that  the 
proposed  definitional  changes  adopt 
arbitrary  medical  "presumptions" 
without  consultation  with  any 
pulmonary  experts.  As  discussed  above, 
all  of  the  scientific  and  medical 
evidence  upon  which  the  Department 
relies  has  been  thoroughly  reviewed  and 
evaluated  by  experts  in  the  field.  It  is 
not  the  Department's  intent  to  create  a 
'presumption"  with  the  proposed 
revisions  to  the  definition.  Instead,  the 
revisions  are  designed  to  define 
pneumoconiosis  in  accordance  with  the 
best  science  currendy  available  to  the 
Department  while  leaving  with  the 
miner  the  burden  of  persuading  the 
factfinder  that  he  has  a  lung  disease 
falling  within  this  definition. 

(1)  Two  comments  note  that  the 
proposed  definition  (at  least  insofar  as 
it  recognizes  that  both  obstructive  and 
restrictive  lung  disease  may  be  caused 
by  exposure  to  coal  mine  dust)  was 
rejected  by  Congress  and  should  not  be 
adopted.  The  Department  has  already 
responded  to  this  criticism.  64  FR  54972 
(Oct.  8.  1999).  No  further  discussion  is 
necessary. 

(m)  Two  comments,  while  supporting 
the  proposed  changes,  ask  the 
Department  to  amend  the  regulation 
further  by  requiring  factfinders  to 
categorically  reject  as  non-conforming 
any  physician's  opinion  stating  either 
that  coal  dust  cannot  cause,  or  causes 
only  trivial,  obstructive  lung 
impairments,  or  that  coal  dust-induced 
lung  diseases  cannot  manifest 
themselves  after  a  miner's  exposure  to 
coal  mine  dust  ceases.  The  commenters 
state  that  such  a  change  would  forestall 
parties  opposing  miners'  entitlement 
from  needlessly  prolonging  litigation.  A 
physician's  opinion  based  on  a  premise 
fundamentally  at  odds  with  the  statute 
and  regulations  is  flawed,  and  the 
factfinder  must  weigh  that  physician's 
opinion  accordingly.  See.  e.g..  Robinson 
V.  Missouri  Mining  Co..  955  F.2d  1181, 
1183  (8th  Cir.  1992);  Penn  Allegheny 
Coal  Co.  V.  Mercatell.  878  F.2d  106, 
109-110  (3d  Cir  1989).  This  principle 
will  continue  to  govern  under  the 
revised  regulation.  Thus,  the 
Department  does  not  believe  a  change  to 
the  proposed  regulation  is  necessary, 
(n)  Several  comments  support  the 
proposal,  noting  that  the  revisions  to  the 
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definition  of  pneumoconiosis  are 
supported  by  the  current  state  of 
medical  knowledge. 

(o)  Two  comments  urge  the 
Department  to  join  the  lawsuit  filed  by 
the  Department  of  Justice  to  recover 
money  from  the  tobacco  industry  for 
costs  incurred  by  the  black  lung 
program  for  compensating  and  treating 
smoking-related  disabilities.  The 
comment  is  not  directed  to  any 
regulatory  proposal,  and  no  response  is 
warranted. 

(p)  No  other  comments  were  received 
concerning  this  section,  euid  no  further 
changes  have  been  made  in  it. 

20  CFR  718.202 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
changing  §  718.202  only  to  the  extent  of 
clarifying  that  a  diagnosis  of  anthracotic 
pigment  by  biopsy,  standing  alone,  is 
not  equivalent  to  a  diagnosis  of 
pneumoconiosis.  Former  §  718.202(a)(2) 
imposed  this  limitation  with  respect  to 
autopsy  evidence  only,  and  the 
Department  noted  there  was  no  reason 
to  treat  the  two  types  of  evidence 
differenUy.  62  FR  3345,  3376  (Jan.  22, 
1997).  The  Department  did  not  propose 
any  further  changes  to  §  718.202  in  the 
second  notice  of  proposed  rulemaking, 
although  the  regulation  remained  open 
for  comment.  64  FR  54971  (Oct.  8, 
1999). 

(b)  One  comment  supports  the 
Department's  proposed  change  as 
consistent  with  mainstream  scientific 
findings.  Several  other  comments 
support  this  change,  but  also  advocate 
adopting  the  criteria  for  diagnosing 
pneumoconiosis  by  autopsy  or  biopsy 
developed  by  the  American  College  of 
Pathologists  and  Public  Health  Service. 
For  the  reasons  set  out  in  the  preamble 
to  §  718.106,  the  Department  cannot 
make  this  change. 

(c)  Two  conmients  urge  the  inclusion 
of  language  stating  that  a  negative  chest 
x-ray  cannot  form  the  basis  of  a 
physician's  reasoned  finding  of  no 
pneumoconiosis  as  the  disease  is 
defined  in  the  statute  and  regulations. 
The  suggested  addition  is  unnecessary 
for  several  reasons.  The  Black  Lung 
Benefits  Act  already  prohibits  the  denial 
of  a  claim  solely  on  the  basis  of  a 
negative  x-ray.  30  U.S.C.  923(b).  A 
physician's  opinion  ruling  out  the 
presence  of  the  disease  based  solely  on 

a  negative  x-ray  would  be  similarly 
insufficient;  such  an  opinion  would 
amoimt  to  no  more  than  a  repetition  of 
the  x-ray  findings.  See  Worhach  v. 
Director,  OWCP.  17  Black  Lung  Rep.  1- 
105,  1-110  (1993)  (physician's  opinion 
which  merely  restates  x-ray  findings  is 
not  a  diagnosis  of  pneumoconiosis  for 


purposes  of  §  718.202(aK4)). 
Fvulhermore,  §  718.202(a)(4)  already 
recognizes  that  a  diagnosis  of 
pneumoconiosis  may  be  made  based  on 
a  documented  and  reasoned  medical 
opinion  despite  a  negative  x-ray.  Worth 
v.  Southern  Ohio  Coal  Co.,  60  F.3d  173. 
174-75  n.*  (4th  Cir.  1995)  (holding 
physician's  opinion  that 
pneumoconiosis  cannot  be  diagnosed 
absent  positive  x-ray  or  tissue  samples 
conflicts  with  §  718.202(a)(4)  because 
physician's  diagnosis  may  be  based  on 
other  clinical  evidence  notwithstanding 
negative  x-ray).  Finally,  only  a 
physician  can  determine  the  diagnostic 
value  of  a  negative  x-ray  in  assessing  the 
presence  or  absence  of  a  respiratory  or 
pulmonary  disease  in  a  particular 
miner.  The  law  only  prohibits  making 
the  negative  x-ray  the  sole  and 
conclusive  basis  for  ruling  out  the 
disease. 

(d)  One  comment  would  limit 
relevant  radiological  qualifications  to 
board-certification  in  radiology  and 
certification  as  a  B-reader.  Although 
these  two  qualifications  may  encompass 
most  physicians'  expert  training,  a  rigid 
rule  prohibiting  consideration  of  any 
other  aspect  of  a  physician's  background 
is  undesirable.  The  adjudicator  should 
consider  any  relevant  factor  in  assessing 
a  physician's  credibility,  and  each  party 
may  prove  or  refute  the  relevance  of  that 
factor.  See  Worhach  v.  Director.  OWCP. 
17  Black  Lung  Rep.  1-105,  1-108  (1993) 
(holding  adjudicator  may  properly 
consider  physician's  professorship  in 
radiology  in  weighing  radiological 
qualifications  under  §  718.202(a)(1)): 
compare  Melnick  v.  Consolidation  Coal 
Co..  16  Black  Lung  Rep.  1-31,  1-37 
(1991)  (en  banc]  (holding  adjudicator 
may  not  consider  physician's 
"prestigious  teaching  position"  outside 
the  field  of  radiology  under 
§  718.202(a)(1)  in  assessing  physician's 
radiological  competence). 

(e)(i)  Three  comments  favor  language 
recognizing  that  CT  scans  are  not 
reliable  diagnostic  tools  for  evaluating 
the  presence  or  absence  of 
pneumoconiosis  because  no 
standardized  criteria  exist  for 
interpreting  them.  Another  conunent. 
however,  argues  that  a  negative  CT  scan 
effectively  precludes  a  diagnosis  of 
pneumoconiosis  because  of  its  level  of 
clinical  sophistication.  General  language 
accepting  or  rejecting  the  use  of  CT 
scans  is  not  necessary.  The  Department 
did  not  propose  any  such  language,  or 
develop  the  record  to  ascertain  the 
medical  community's  views.  The 
comments  take  diametrically  opposite 
views  on  the  use  of  these  tests,  which 
provides  no  basis  for  adopting  either 
view.  Furthermore,  the  Department 


favors  consideration  of  new  and  more 
accurate  diagnostic  technologies  as  they 
become  available  in  the  future.  See 
preamble  to  §  718.107,  62  FR  3343  (Jan. 
22,  1997).  Any  party  may  support  or 
challenge  the  probative  value  of  a 
particular  test  with  expert  opinions.  No 
useful  purpose  would  therefore  be 
served  by  adopting  a  blanket  exclusion 
of  any  particular  type  of  testing,  (ii) 
Based  on  the  alleged  urueliability  of  CT 
scans,  two  comments  urge  the 
Department  to  make  clear  that  a 
claimant  may  refuse  to  undergo  a  CT 
scan  without  prejudicing  the 
adjudication  of  his  or  her  claim.  The 
Department  rejects  this  position.  The 
adjudicator  should  determine  whether  a 
claimant's  refusal  to  undergo  a  CT  scan 
(or  any  other  medical  test)  is  reasonable 
in  light  of  all  relevant  circumstances  in 
the  particular  case.  A  general 
exoneration  for  all  claimants  refusing 
CT  scans  is  not  warranted,  especially 
since  the  Department  does  not  endorse 
the  commenters'  premise  that  this 
technology  is  necessarily  unreliable  in 
the  absence  of  standardized  criteria  for 
interpreting  it.  (iii)  One  comment 
contends  the  CT  scan  is  sufficiently 
reliable  that  a  negative  result  effectively 
rules  out  the  existence  of 
pneumoconiosis.  The  statutory' 
definition  of  "pneumoconiosis." 
however,  encompasses  a  broader 
spectrum  of  diseases  than  those 
pathologic  conditions  which  can  be 
detected  by  clinical  diagnostic  tests 
such  as  x-rays  or  CT  scans.  See  generally 
Island  Creek  Coal  Co.  v.  Compton.  F.3d. 
No.  98-2051.  2000  WL  524798.  *4  (4th 
Cir.  May  2.  2000)  (reviewing  medical 
and  legal  definitions  of 
"pneumoconiosis,"  the  latter  of  which 
is  broader).  For  purposes  of  the  Black 
Lung  Benefits  Act.  "pneumoconiosis" 
includes  any  "chronic  dust  disease  of 
the  lung  and  its  sequelae,  including 
respiratory  and  pulmonary 
impairments,  arising  out  of  coal  mine 
employment."  30  U.S.C.  902(b).  A  CT 
scan  may  provide  reliable  evidence  in  a 
particular  claim  that  the  miner  does  not 
have  any  evidence  of  the  disease  which 
can  be  detected  by  that  particular 
diagnostic  technique.  The  record, 
however,  does  not  contain  any  medical 
evidence  demonstrating  the  capacity  of 
CT  scans  to  rule  out  the  existence  of  all 
diseases  "arising  out  of  coal  mine 
employment."  See  Compton,  F.3d,  2000 
WL  524798.  *4  (noting  that  a  medical 
diagnosis  of  no  pneumoconiosis  is  not 
equivalent  to  a  diagnosis  of  no  legal 
pneumoconiosis),  citing  Hobbs  v. 
Clinchfield  Coal  Co..  45  F.3d  819.  821 
(4th  cir.  1995).  The  Department 
therefore  cannot  accept  the  commenters 
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position  that  a  negative  CT  scan  is  self- 
sufficient  evidence  that  the  miner  does 
not  have  "pneumoconiosis"  for 
purposes  of  the  statute. 

[e]  No  other  corauments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20CFR  718.204 

(a)(i)  The  Department  proposed 
several  significant  changes  to  §  718.204 
in  the  initial  notice  of  proposed 
rulemaking.  62  FR  3344-45.  3377-78 
(Jan.  22,  1997).  One  revision  clarified 
that  "total  disability"  does  not  take  into 
consideration  any  disabling  non- 
respiratory conditions,  i.e  .  a  miner  may 
be  totally  disabled  for  purposes  of  the 
Black  Lung  Benefits  Act  (BLBA) 
notwithstanding  the  existence  of  any 
independently  disabling  non- 
respiratory/pulmonary  impairments. 
This  change  emphasized  the 
Department's  disagreement  with 
Peabody  Coal  Co.  v.  Vigna.  22  F.3d  1388 
(7th  Cir.  1994)  (holding  claimant's 
entitlement  precluded  by  disabling 
stroke  which  was  unrelated  to  coal  mine 
employment  and  occurred  before 
evidence  of  disability  due  to 
pneumoconiosis);  contra  Yoiighioghfnv 
&  Ohio  Coal  Co.  v.  McAngues.  996  F.2d 
130  (6th  Cir.  1993),  cert.  den.  510  U.S. 
1040  (1994)  (holding  miner's  disabling 
injuries  from  automobile  accident 
irrelevant  to  disability  determination 
under  BLB,\).  Another  revision  codified 
holdings  in  two  circuits  that 
"disability"  for  purposes  of  the  BLBA  is 
a  totally  disabling  respiratorv  or 
pulmonan.'  impairment,  and  not  "whole 
person"  disability.  The  Department  also 
proposed  a  definition  for  "disability 
causation  "  to  harmonize  the  various 
formulations  of  that  standard  in  circuit 
court  decisions:  a  miner  is  totally 
disabled  "due  to  pneumoconiosis  "  if  the 
disease  is  a  "substantially  contributing 
cause"  of  the  miner's  disability. 
Similarly,  the  Department  proposed 
recognizing  that  pneumoconiosis  may 
worsen  a  totally  disabling  respiratory  or 
pulmonary'  impairment  which  is  itself 
unrelated  to  coal  mine  employment. 
Finally,  the  Department  proposed  a 
number  of  editorial  changes  to  §  718.204 
to  rationalize  its  structure.  62  FR  3344- 
45  (Jan.  22,  1997)  (ii)  In  the  second 
notice  of  propospd  rulemaking,  the 
Department  proposed  a  minor  revision 
to  §  718.204(b)(2)(iv)  by  restoring 
language  from  20  CFR  '718.204(c)(4) 
(1999),  which  had  been  omitted 
inadvertently.  The  language  set  forth  the 
circumstances  under  which  a  medical 
report  may  establish  the  miner's  total 
disability.' 64  FR  54979.  55014  (Oct  8, 
1999).  The  Department  also  responded 
to  numerous  comments  it  had  received 


concerning  the  proposed  regulation.  64 
FR  54979-«0  (Oct.  8.  1999).  Several 
comments  expressed  both  support  for, 
and  opposition  to.  the  Department's 
rejection  of  Vigna's  holding  that  a  pre- 
existing totally  disabling  impairment 
which  is  unrelated  to  coal  mine 
employment  precludes  entitlement 
under  the  BLBA.  The  Department 
concluded  the  commenters  had 
provided  no  reason  for  changing  the 
proposed  regulation.  The  Department 
also  rejected  comments  which 
recommended  adopting  a  "whole 
person  "  standard  for  total  disability, 
rather  than  the  proposed  definition 
limiting  disability  to  pulmonary  and 
respiratory  impairments.  The 
commenters  offered  no  rationale  in 
support  of  the  requested  change  other 
than  a  statutory-  interpretation  of  'total 
disability  "  previously  rejected  by  two 
circuit  courts  in  favor  of  the 
Department's  position.  With  respect  to 
"disability  causation.  "  the  Department 
rejected:  challenges  to  its  authority  to 
define  "disability  due  to 
pneumoconiosis  "  given  the  statute's 
broad  grant  of  rulemaking  authority  and 
the  ambiguity  in  the  statutory  term; 
various  alternative  formulations  of  the 
disability  causation  standard  in  place  of 
"substantially  contributing  cause" 
inasmuch  as  the  Department's  definition 
reflected  a  general  consensus  in  the 
existing  caselaw:  and  arguments  that  the 
"substantially  contributing  cause  " 
standard  permitted  awards  based  solely 
on  smoking-related  disability  because 
such  awards  are  contrary  to  both  the 
BLB.^  and  judicial  precedent.  Other 
than  the  restoration  of  language  to 
<^  718.204(b)(2)(iv),  the  Department  did 
not  propose  any  additional  changes  to 
§  718.204   64  FR  54979-80  (Oct   8, 
1999) 

(b)  In  both  the  first  and  second  notices 
of  proposed  rulemaking,  the  Department 
proposed  identical  language  defining 
total  disability  due  to  pneumoconiosis. 
62  FR  3345. 3377:  64  FR  54979-54980, 
55014.  The  Department  explained  its 
authority  to  define  this  statutory 
element  of  entitlement  and  proposed 
using  a  substantially  contributing  cause 
standard.  Thus,  a  miner  would  be  found 
totally  disabled  due  to  pneumoconiosis 
if  he  establishes  that  his 
pneumoconiosis  is  a  substantially 
contributing  cause  of  his  totally 
disabling  respiratory  or  pulmonary 
impairment.  In  both  proposals,  the 
Department  explained  that  this  standard 
was  based  on  court  of  appeals  precedent 
which  had  developed  since  1989  and 
varied  very  little  from  circuit  to  circuit. 

The  Department  also  proposed  that 
pneumoconiosis  be  considered  a 
substantially  contributing  cause  of  the 


miner's  disability  if  it  either  has  an 
adverse  effect  on  the  miner's  respiratory 
or  pulmonary  condition  or  worsens  a 
totally  disabling  respiratory  or 
pulmonary  impairment  caused  by  a 
disease  or  exposure  unrelated  to  coal 
mine  employment.  §§  718.204(c)(l)(i), 
718.204(c)(l')(ii).  In  neither  proposal  did 
the  Department  describe  the  extent  to 
which  pneumoconiosis  must  have 
produced  an  adverse  effect  or  worsened 
a  totally  disabling  respiratory 
impairment.  The  Department  did  not 
mean  to  alter  the  current  law  through  its 
proposals,  however,  or  to  suggest  that 
any  adverse  effect,  no  matter  how 
limited,  was  sufficient  to  establish  total 
disability  due  to  pneumoconiosis. 
Rather,  the  Department  meant  only  to 
codify'  the  numerous  decisions  of  the 
courts  of  appeals  which,  in  the  process 
of  deciding  when  a  miner  is. totally 
disabled  due  to  pneumoconiosis,  have 
also  ruled  on  what  evidence  is  legally 
sufficient  to  establish  that  element  of 
entitlement.  In  order  to  clarify  this 
consistent  intent,  the  Department  has 
added  the  word  "material"  to 
§  718.204{c)(l)(i)  and  "materiallv"  to 
§  718.204(c)(l)(ii).  In  so  doing,  the 
Department  intends  merely  to 
implement  the  holdings  of  the  courts  of 
appeals.  Thus,  evidence  that 
pneumoconiosis  makes  only  a 
negligible,  inconsequential,  or 
insignificant  contribution  to  the  miner's 
total  disability  is  insufficient  to 
establish  that  pneumoconiosis  is  a 
substantially  contributing  cause  of  that 
disability. 

The  Department  is  also  mindful, 
however,  that  Congress  enacted  the  Act 
in  large  part  to  permit  benefit  awards  to 
miners  whose  entitlement  under  state 
workers'  compensation  laws  was 
precluded  by  burdensome  causation 
requirements.  Adams  v.  Director. 
OWCP.  886  F.2d  818.  825  (6th  Cir. 
1989);  Mangus  v.  Director.  OWCP.  882 
F.2d  1527.  1530-1531  (10th  Cir.  1989). 
Moreover,  the  courts  have  also 
recognized  the  difficulties  that  would 
confront  a  miner  who  must  prove  the 
relative  amounts  that  various  causal 
elements  contribute  to  his  totally 
disabling  respiratory  or  pulmonary 
impairment.  See  Compton  v.  Inland 
Steel  Coal  Co..  933  F.2d  477.  481-483 
(7th  Cir.  1991):  Adams.  886  F.2d  at  825: 
Mangus,  882  F.2d  at  1530-1531.  The 
courts  have  held  that  a  claim  will  not  be 
denied  simply  because  a  physician 
reasonably  may  be  unwilling  or  unable 
to  account,  as  a  percentage  or  otherwise, 
for  the  exact  degree  of  impairment 
caused  by  pneumoconiosis.  See,  e.g., 
Bargerv.  Abston  Constr.  Co.,  196  F.3d 
1261  (11th  Cir.  1999)  (Table)  (opinion 
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that  pneumoconiosis  was  "at  least  a 
partial  contributing  cause"  of  miner's 
disability  sufficient  to  prove  disability 
due  to  pneumoconiosis);  Cross 
Mountain  Coal  Co.  v.  Ward,  93  F.3d 
211.  218  (6th  Cir.  1996)  (opinion  that 
miner's  "impairment  is  due  to  his 
combined  dust  exposure,  coed  workers" 
pneumoconiosis  as  well  as  his  cigarette 
smoking  history"  sufficient);  Benjamin 
Coal  Co.  V.  McMasters,  27  F.3d  555  (3d 
Cir.  1994)  (Table)  (opinions  that  (1) 
pneumoconiosis  was  the  "least 
significant"  factor  contributing  to 
miner's  disability,  and  (2)  coal  dust 
exposure  and  cigarette  smoking 
contributed  to  miner's  impairment  but 
doctor  was  unable  "to  differentiate 
between  the  effects  of  the  two  causes" 
sufficient);  Compton  v.  Inland  Steel 
Coal  Co.,  933  F.2d  477,  479  (7th  Cir. 
1991)  (opinion  that  "pneumoconiosis 
*   *   *  was  one  of  the  conditions  that 
brought  about  the  pulmonary 
impairment"  sufficient);  Robinson  v. 
Pickands  Mather  &■  Co..  914  F.2d  35,  36 
(4th  Cir.  1990)  (opinion  that  miner's 
"disability  was  consistent  with 
occupational  pneumoconiosis" 
sufficient);  hollar  \.  Alabama  By- 
products Corp..  893  F.2d  1258.  1267 
(11th  Cir.  1989)  (physician's  diagnosis 
of  "restrictive  pulmonary  functions  and 
pleural  disease  by  chest  x-ray  with 
minimal  parenchymal  disease,  all  of 
which  is  consistent  with  coal  workers' 
pneumoconiosis,"  sufficient);  Adams  v. 
Director,  OWCP,  886  F.2d  818,  826  (6th 
Cir.  1989)  (diagnosis  of  "total  disability 
resulting  from  a  combination  of 
pneumoconiosis,  emphysema  and  . 
chronic  obstructive  lung  disease" 
sufficient);  Bonessa  v.  United  States 
Steel  Corp.,  884  F.2d  726  (3d  Cir.  1989) 
(opinion  that  pneumoconiosis  made  a 
"substantial  contribution"  to  miner's 
disability  sufficient);  Mangus  v. 
Director,  OWCP,  882  F.2d  1527  (10th 
Cir.  1989)  (evidence  that  miner's 
pneumoconiosis  caused  complications 
requiring  removal  of  entire  lung  during 
surgery  intended  to  remove  only  part  of 
lung  as  treatment  of  lung  cancer, 
sufficient). 

(c)(i)  One  comment  states  the 
Department  has  not  justified  its  revision 
of  §  718.204(a)  making  disabling  non- 
pulmonary/respiratory  impairments 
irrelevant  in  determining  whether  a 
miner  is  totally  disabled  under  the 
BLBA.  The  Department  has  previously 
addressed  this  issue  in  both  the  initial 
and  second  notices  of  proposed 
rulemaking.  62  FR  3344-45  (Jan.  22, 
1997);  64  FR  54979  (Oct.  8,  1999).  In 
both  instances,  the  Department  cited 
McAngues.  996  F.2d  130,  as  authority 
for  its  view  that  non-pulmonary/ 


respiratory  impairments  cannot  be 
considered  in  a  disability 
determination.  McAngues.  996  F.2d  at 
134-35.  quotes  with  approval  the 
following  language  from  Tmn  Pines 
Coal  Co.  v.  L'.S.  Dept.  of  Labor.  854  F.2d 
1212  (10th  Cir.  1988): 

•   '    *  I  A]  review  of  the  cases,  the  statute, 
its  legislative  history,  and  its  interpretation 
by  the  benefits  review  board  *   *    *  shows 
that  the  statute  is  intended  to  confer  special 
benefits  on  miners  who  are  disabled  due  to 
pneumoconiosis  whether  or  not  they  are 
disabled  from  a  different  cause.  Even  when 
other  causes  are  themselves  independently 
disabling  "Itlhe  concurrence  of  two  sufficient 
disabling  medical  causes  one  within  the 
ambit  of  the  Act.  and  the  other  not.  will  in 
no  way  prevent  a  miner  from  claiming 
benefits  under  the  Act.' 

854  F.2d  at  1215.  quoting  Peabody 
Coal  Co.  v.  Director,  OWCP  [Huber],  778 
F.2d  358.  363  (7th  Cir.  1985);  see  also 
Cross  Mountain  Coal  Co.  v.  Ward.  93 
F.3d  211.  217  (6th  Cir.  1996).  This  line 
of  authority  from  three  federal  courts  of 
appeals  fully  supports  the  Department's 
revision  of  §  718.204(a).  Although  Vigna 
adopts  a  contrary  interpretation  of  the 
BLBA,  the  Seventh  Circuit  did  not 
address  its  own  precedent  in  Huber  or 
the  contrary  decisions  in  McAngues  and 
Twin  Pines.  Accordingly,  the 
Department  does  not  consider  Vigna  a 
sufficient  basis  for  altering  the 
regulation,  (ii)  Several  comments 
support  the  Department's  position. 

(ci)  One  comment  contends  the 
limitations  on  introducing  evidence 
concerning  non-respiratory  or 
pulmonary  impairments  deprive  the 
"but  for"  disabilitv  causation  standard 
of  any  practical  meaning  in  terms  of 
proving  that  pneumoconiosis  played 
little,  if  any,  role  in  the  miner's 
disability.  The  Department  disagrees 
with  the  commenter's  position  for  two 
reasons.  First,  the  Department  has 
adopted  a  "substantially  contributing 
cause"  standard,  which  is  not  the 
equivalent  of  a  "but  for"  standard. 
"Substantially  contributing  cause  " 
means  pfieumoconiosis  has  a  material 
adverse  effect  on  a  miner's  respiratory 
or  pulmonary  condition 
(§  718.204(c)d)(i)).  This  standard  is  less 
rigorous  than  a  "but  for"  test.  Second, 
only  respiratory  and  pulmonary 
impairments  are  relevant  to  determining 
whether  the  miner  is  totally  disabled  for 
purposes  of  the  Black  Lung  Benefits  Act, 
and  identifving  the  causes  of  that 
disability,  the  commenter's  position 
effectively  rests  on  the  Seventh  Circuit's 
interpretation  of  disability  causation  in 
Peabodv  Coal  Co.  v.  Vigna,  22  F.3d  1388 
(7th  Cir.  1994).  hi  that  decision,  the 
Court  held  a  miner's  entitlement  to 
benefits  was  precluded  by  his  disabling 


stroke  because  the  stroke  was  unrelated 
to  coal  mine  employment  and  occurred 
before  any  evidence  the  miner  was 
disabled  by  pneumoconiosis.  The 
Department  disagrees  with  Vigna.  Non- 
respiratory or  pulmonary  disabilities 
may  co-exist  with  total  disability  due  to 
pneumoconiosis,  but  the  former  are 
irrelevant  for  purposes  of  determining 
whether  a  miner  is  entitled  to  black  lung 
benefits.  Consequently,  non-respiratory 
or  pulmonary  impairments  have  no 
relevance  to  the  disability  causation 
standard,  and  the  limitation  on 
introducing  evidence  concerning  such 
conditions  is  appropriate. 

(e)  Three  comments  oppose  the 
revised  definition  of  "total  disability"  to 
the  extent  it  requires  proof  of  a  totally 
disabling  respiratory  or  pulmonary 
impairment.  The  commenters  urge  the 
Department  to  adopt  a  definition  which 
incorporates  a  "whole  person" 
definition  of  disability,  i.e.,  total 
disability  based  on  a  combination  of 
pneumoconiosis  and  any  other  physical 
impairments  which  prevent  the  miner 
from  performing  his  or  her  usual  coal 
mine  work  or  comparable  and  gainful 
work.  The  Department  has  previously 
rejected  the  "whole  person"  standard  in 
both  the  initial  and  second  notices  of 
proposed  rulemaking.  62  FR  3345  (Jan 
22,  1997):  64  FR  54979  (Oct.  8,  1999). 
The  Department  has  consistently  taken 
the  position  that  proof  of  a  totally 
disabling  respiratory  or  pulmonary 
impairment  is  an  essential  element  of  a 
miners  claim  for  black  lung  benefits. 
See.  e.g..  Beattvw  Danri  Corp.  P- 
Triangle  Enter..  49  F.3d  993.  1001  (3d 
Cir.  1995):  Jewell  Smokeless  Coal  Corp. 
V.  Street.  42  F.3d  241.  243  (4th  Cir. 
1994):  Lollarx.  Alabama  By-Products 
Corp..  893  F.2d  1258,  1262-1263  (11th 
Cir.  1990);  Bosco  v.  Twin  Pines  Coal  Co.. 
892  F.2d  1473,  1480  (10th  Cir.  1989): 
Adams  v.  Director.  OWCP.  886  F.2d  818. 
820  (6th  Cir.  1989).  Adoption  of  a 
"whole  person  "  definition  of  total 
disability  would  greatly  expand  the 
black  lung  benefits  program  and 
transform  it  into  a  general  disability 
program  for  coal  miners.  The 
Department  is  convinced  such  a  result 
has  never  been  the  intent  of  Congress. 
Moreover,  unlike  the  Social  Security 
Administration  which  has  regulations, 
procedures,  and  personnel  devoted  to 
the  evaluation  of  impairments  from  the 
""whole  person"  perspective,  the 
Department  simply  is  not  equipped  to 
evaluate  such  impairments.  The 
Department's  approach  to  the  definition 
of  total  disability  is  not  undermined  by 
the  allowance  of  sur\ivors'  claims 
where  death  was  due  in  part  to 
nonrespiratory  or  nonpulmonary 
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c  onditidns  but  was  actually  hastened  bv 
pneumoconiosis. 

Allowance  of  survivors'  claims  in 
such  situations  is  consistent  with  the 
legislative  histon,'  of  the  1981 
amendments  to  the  BLBA.  62  FR  3345 
(Jan.  22.  1997);  48  FR  2427&-77  (May 
31.  1983).  In  addition,  the  determination 
of  whether  pneumoconiosis  actually 
hastened  death  in  a  given  case  does  not 
require  the  types  of  regulations, 
procedures  and  personnel  that  would  be 
required  by  a  "whole  person"  disability 
definition. 

(f)  One  comment  opposes  the 
requirement  in  §  718.204(b)(2)(iv)  that  a 
physician's  opinion  must  be 
documented  as  well  as  reasoned  in 
order  to  establish  the  existence  of  a 
totally  disabling  respiratorv  or 
pulmonar\-  impairment.  The  commenter 
states  that  an  opinion  should  be 
considered  sufficient  if  it  is  "reasoned.  ' 
The  commenter  also  criticizes  the 
regulation  for  failing  to  define  the 
requisite  documentation.  The 
commenter  does  not  state  a  basis  for 
changing  the  regulation.  The  most 
fundamental  requirement  for  anv 
physician's  opinion  is  that  it  identify' 
the  information  and  data  upon  which 
the  phvsician  relies  in  order  to  form  a 
judgment  about  the  miner's  pulmonary 
condition.  Unless  the  adjudicator  is 
aware  of  the  documentation,  (s)he  is  in 
no  position  to  determine  whether  the 
opinion  is  "reasoned."  A  phvsician 
provides  a  "reasoned  "  opinion  by 
explaining  conclusions  in  light  of 
factual  premises  which  consist  of 
personal  and  occupational  information 
about  the  miner  and  the  results  of 
clinical  tests  and  a  physical 
examination,  i.e..  the  "documentation." 
See  generallv  Director.  OWCP  v  Rowe. 
710F.2d25i.255  (6th  Cir.  1983).  If  one 
or  more  of  the  premise*  is  faulty  or 
inconsistent  with  the  conclusions 
reached  by  the  physician,  the 
adjudicator  may  find  the  opinion  not 
credible.  Contran-  to  the  commenter's 
position,  a  physician's  reasoning  cannot 
be  divorced  from  the  underlying 
documentation.  As  for  defining  the 
necessan,'  documentation.  §  718.104(a) 
sets  forth  the  basic  requirements  for  anv 
report  of  physical  examination  obtained 
in  connection  with  a  claim  for  black 
lung  benefits,  and  subsection  (b) 
accommodates  any  additional  testing 
the  physician  may  consider  useful, 
(g)  One  comment  challenges  the 
Department's  authority  to  promulgate  a 
disability  causation  standard  The 
commenter  also  contends  the 
Department  cannot  adopt  a  causation 
standard  which  permits  a  finding  of 
total  disability  due  to  pneumoconiosis  if 
the  miner's  pneumoconiosis  worsens  a 


totally  disabling  respiratory  or 
pulmonar\'impairment  which  is  itself 
unrelated  to  coal  mine  employment. 
§  718.204(c)(l)(ii).  The  Department 
rejects  both  positions.  The  Department 
has  previously  addressed  comments 
contesting  its  authority  to  issue  a 
regulation  defining  disability  causation 
in  the  second  notice  of  proposed 
rulemaking.  64  FR  54979-80  (Oct.  8. 
1999).  The  Department  cited  the  explicit 
rulemaking  authority  conferred  by 
Congress  in  30  U.S.C.  902(f)(1),  which 
makes  "total  disability  "  subject  to  the 
meaning  established  by  the  Department 
through  regulations.  The  Department 
also  noted  that  benefits  may  be  paid  for 
total  disability  "due  to 
pneumoconiosis,  "  30  U.S.C.  922(a)(1), 
but  that  "due  to"  is  ambiguous  and 
therefore  a  valid  subject  for  regulatory' 
interpretation.  With  respect  to  the 
"worsening  "  standard,  the  Department 
adopted  this  definition  in  response  to 
the  Fourth  Circuits  decision  in  Dehue 
Coal  Co  V.  Ballard.  65  F.3d  1189  (4th 
Cir.  1995).  In  that  decision,  the  Court 
held  that  a  miner  who  had  totally- 
disabling  lung  cancer  was  not  entitled  to 
benefits  because  his  pneumoconiosis,  by 
definition,  could  not  contribute  to  his 
disability.  The  Department  believes  a 
miner  should  not  be  denied  benefits  if 
the  miner's  pneumoconiosis  causes 
further  deterioration  of  a  totally 
disabling  (non-occupationally  related) 
pulmonary'  or  respiratory-  impairment. 
Although  the  effect  is  cumulative  or 
additive,  the  pneumoconiosis 
nevertheless  further  diminishes  the 
miner's  already-compromised  lung 
function.  The  Department  stresses  that 
this  causation  standard  does  not  require 
an  award  of  benefits  simply  because  the 
miner  has  pneumoconiosis  and  the 
pneumoconiosis  adversely  affects  his  or 
her  pulmonary  condition.  No  award  is 
permitted  if  there  is  not  also  present  a 
totally  disabling  respiratory  or 
pulmonary  impairment.  In  such  a  case, 
the  miner  is  entitled  to  benefits  because 
(s)he  is  totally  disabled  and 
pneumoconiosis  is  a  part  of  the  overall 
disabling  condition. 

(h)  Three  comments  contend 
generally  that  the  disability  causation 
standard  promotes  awards  for  smoking- 
induced  disability.  The  Department  has 
previously  considered,  and  rejected,  the 
same  contention  in  the  second  notice  of 
proposed  rulemaking.  64  FR  54980  (Oct. 
8.  1999)  The  BLBA,  judicial  precedent, 
and  the  program  regulations  do  not 
permit  an  award  based  solely  on 
smoking-induced  disability.  Because  the 
commenters  do  not  state  anv  additional 
grounds  for  their  contention,  no  further 
response  is  necessary. 


(i)  One  comment  suggests  the  role  of 
smoking  in  causing  disability 
undermines  the  regtilatory 
presumptions  by  negating  the  validity  of 
their  factual  premises.  Specifically,  the 
commenter  argues  that  the  rational 
connection  between  established  and 
presumed  facts  is  broken  if  the  miner 
smoked.  The  Department  disagrees  with 
this  analysis.  The  presumptions 
contained  in  §§  718.302-718.306  are  all 
derived  fi-om  the  BLBA.  See  30  U.S.C. 
921(c)(1)  [implemented  bv  §  718.302]; 
921(c)(2)  [implemented  by  §718.303]; 
921(c)(3)  [implemented  bv  §  718.304]: 
921(c)(4)  (implemented  by  §  718.305]; 
921(c)(5)  [implemented  by  §  718.306). 
The  regulatory  presumptions  are 
therefore  authorized  by  the  statute  itself. 
The  Supreme  Court  has  upheld  the 
constitutionality  of  30  U.S.C.  921(c)(1)- 
(4)  in  Useryv.  turner  Elkhorn  Mining 
Co..  428  U.S.  1.  22-31  (1976).  In  the 
1981  amendments  to  the  BLBA, 
Congress  limited  the  applicability  of  30 
U.S.C.  921(c)(2)  and  (4)  to  claims' filed 
before  January  1.  1982.  and  921(c)(5)  to 
claims  filed  before  June  30.  1982. 
Consequently,  three  of  the  statutory 
presumptions  have  little  effect  on  the 
adjudication  of  black  lung  claims  at  this 
time.  The  Department  also  does  not 
accept  the  commenter's  premise  that 
allegedly  widespread  cigarette  smoking 
among  miners  has  effectively  destroyed 
the  basis  for  the  presumptions.  If  any 
individual  miner's  smoking  is  proven 
the  sole  cause  of  his  or  her  disability, 
death  or  disease,  the  party  opposing 
entitlement  has  rebutted  the 
presumption  (except  with  respect  to 
§  718.304.  which  is  irrebuttable).  The 
presumption  itself  is  not  invalid  if  the 
presumed  fact  is  disproved;  rather,  the 
evidence  simply  establishes  that  the 
presumed  facts  are  not  true  in  the 
particular  case.  Accordingly,  the 
Department  rejects  the  commenter's 
view  that  the  incidence  of  smoking 
among  miners  necessarily  causes 
constitutional  infirmities  in  the 
regulatory'  pftsumptions. 

(j)  One  comment  urges  the 
Department  to  join  the  lawsuit  filed  by 
the  Department  of  Justice  to  recover 
money  from  the  tobacco  industry  for 
benefits  approved  by  the  Department 
based  on  disability  caused  by  cigarette 
smoking.  The  comment  is  not  directed 
to  any  regulatory  proposal,  and  no 
response  is  warranted. 

(k)  One  comment  supports  the 
"substantially  contributing  cause" 
standard. 

(1)  No  other  comments  have  been 
received  concerning  this  section,  and  no 
changes  have  been  made  in  it. 


20CFR  718.205 


(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
codifying  its  position,  unanimously 
supported  by  circuit  court  precedent, 
that  recognizes  a  causal  relationship 
between  a  miner's  death  and 
pneumoconiosis  if  the  disease  hastened 
the  miner's  death.  62  FR  3345^6.  3378 
(Jan.  22.  1997),  The  Department 
responded  to  the  comments  received 
when  it  issued  the  second  notice  of 
proposed  rulemaking.  64  FR  54980  (Oct. 
8, 1999),  Several  comments  urged  the 
Department  to  reinstate  automatic 
entitlement  for  survivors  of  miners  who 
were  totally  disabled  by 
pneumoconiosis,  but  did  not  die  from 
that  disease  (so-called  "unrelated  death 
benefits");  one  comment  concluded  the 
Department  had  effectuated  that  result 
by  adopting  the  "hastening  death" 
standard  in  §  718,205(c)(5).  The 
Department  rejected  the  first  suggestion 
because  the  1981  amendments  to  the 
Black  Lung  Benefits  Act  (BLBA)  allow 
benefits  in  survivors'  claims  filed  after 
January  1, 1982,  only  if  the  miner  died 
due  to  pneumoconiosis.  Similarly,  the 
Department  disagreed  with  the 
commenter's  interpretation  of  the 
•'hastening  death"  standard,  citing  its 
universal  acceptance  by  the  six  circuits 
with  jurisdiction  over  90  percent  of 
black  lung  claims  litigation.  The 
Department  also  rejected  a 
recommendation  that  it  make  applicable 
to  claims  filed  after  January  1,  1982,  a 
more  lenient  regulatory  standard 
applicable  to  claims  filed  before  1982, 
since  the  standard  was  based  on  a 
statutory  presumption  (30  U.S.C. 
921(c)(2))  repealed  by  Congress  in  the 
1981  amendments.  The  Department  did 
not  propose  any  further  changes  to 
§  718.205  in  the  second  notice  of 
proposed  rulemaking,  although  the 
regulation  remained  open  for  further 
comment.  64  FR  54971  (Oct.  8, 1999). 

(b)  One  comment  opposes  the 
"'hastening  death"  standard  because  it 
reinstates  survivors'  "unrelated  death 
benefits."  The  commenter  states  broadly 
that  any  lingering,  non-traumatic,  death 
will  be  affected  by  every  disease  process 
present  in  the  individual.  The 
Department  disagrees.  The  commenter 
does  not  cite  any  medical  support  for  its 
position,  and  it  does  not  respond  to  the 
Department's  explanation  rejecting  any 
similarity  between  the  "hastening 
death"  standard  and  "unrelated  death 
benefits"  in  the  second  notice  of 
proposed  rulemaking,  64  FR  54980  (Oct. 
8.  1999),  Moreover,  the  commenter's 
premise  overlooks  the  role  of  the  claims 
adjudication  process,  which  requires  the 
claimant  to  submit  credible  medical 


evidence  establishing  a  detectable 
hastening  of  the  miner's  death  on 
account  of  pneumoconiosis.  The  party 
opposing  entitlement  has  ample 
opportimity  in  each  survivor's  claim  to 
submit  evidence  proving 
pneiunoconiosis  played  no  role  in  the 
miner's  death. 

(c)  One  comment  argues  that  at  least 
half  of  approved  survivors'  claims  are 
based  on  deaths  attributable  to  the 
adverse  health  effects  of  smoking.  The 
commenter  recommends  reallocating 
the  costs  of  these  claims  to  the  tobacco 
industry.  The  comment  is  not  directed 
toward  any  regulatory  proposal,  and  no 
response  is  warranted. 

(d)  Two  comments  generally  assert 
the  "hastening  death"  standard  cannot 
be  implemented  by  the  Department 
because  the  regulation  violates  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  (APA).  5 
U.S.C.  551  et  seq.  The  commenters  do 
not  indicate  in  what  manner  these  APA 
requirements  have  been  violated. 
Assuming  the  commenters  are  asserting 
the  Department  improperly  adopted  the 
"hastening  death"  standard  in  litigation 
rather  than  through  rulemaking,  the 
Department  disagrees.  The  Department 
promulgated  20  CFR  718.205  in  1983, 
after  complying  with  the  APA's  notice 
and  comment  provisions,  in  response  to 
the  1981  amendments  to  the  BLBA.  48 
FR  24272  (May  31. 1983).  Under  those 
amendments,  a  deceased  miner's 
survivor  who  filed  a  claim  on  or  after 
January  1, 1982,  is  eligible  for  benefits 
only  if  the  miner's  death  was  due  to 
pneumoconiosis.  Based  on  the 
legislative  history  of  the  1981 
amendments,  the  Department  provided 
that  death  will  be  considered  "due  to 
pneumoconiosis"  where 
pneumoconiosis  was  at  least  "a 
substantially  contributing  cause  or 
factor."  20  CFR  718.205(c)(2)  (1999).  In 
later  litigation,  the  Department  set  forth 
its  interpretation  of  the  regulatory 
phrase  "substantially  contributing  cause 
or  factor,"  and  consistently  maintained 
that  this  standard  is  met  by  evidence 
proving  pneumoconiosis  actually 
hastened  the  miner's  death.  The 
"hastening  death"  standard  gives 
practical  meaning  to  the  phrase 
"substantially  contributing  cause."  See 
Bradbenyv.  Director,  OWCP.  117  F.3d 
1361,  1365-66  (11  Cir.  1997)  and  cases 
cited  therein.  The  Department  is  the 
administrator  of  the  BLBA  and,  in  that 
role,  has  the  authority  to  interpret  its 
own  regulations.  Indeed,  because  the 
Department's  interpretation  is 
reasonable  and  consistent  with  the 
regulatory  Icinguage,  every  court  of 
appeals  to  have  considered  the  question 
has  deferred  to  the  Department's 


interpretation.  Bradberry.  117  F.3d 
1361, 1366-67;  Northern  Coal  Co.  v. 
Director.  OWCP.  100  F.3d  871,  874  (10th 
Cir.  1996);  Brown  v.  Rock  Creek  Mining 
Co.,  996  F.2d  812,  816  (6th  Cir.  1993); 
Peabodv  Coal  Co.  v.  Director.  OWCP. 
972  F.2d  178. 183  {7th  Cir  1992):  Shuff 
V.  Cedar  Creek  Coal  Co.,  967  F.2d  977. 
980  (4th  Cir.  1992),  cert.  den.  506  U.S. 
1050  (1993);  Lukosevicz  v.  Director. 
OWCP,  888  F.3d  1001,  1006  (3d  Cir. 
1989).  Accordingly,  the  "hastening 
death  "  standard  is  a  permissible 
interpretation  of  §  718.205(c)(2),  which 
was  promulgated  after  public  notice  and 
comment  in  accordance  with  the  APA. 

(e)  Two  comments  contend  the 
Department  cannot  apply  §  718.205(c)(5) 
to  pending  claims  without  violating  a 
prohibition  on  retroactive  rulemaking, 
(i)  The  Department  previously 
addressed  the  retroactivity  issue  in  the 
initial  notice  of  proposed  rulemaking. 
62  FR  3347-^8  (Jan.  22,  1997).  The 
Department  acknowledged  the  Supreme 
Court's  holding  in  Bowen  v.  Georgetown 
University  Hospital,  488  U.S.  204.  208 
(1988),  which  limits  the  retroactive 
applicability  of  agency  regulations 
unless  Congress  has  expressly 
authorized  such  regulations.  Although 
the  Black  Lung  Benefits  Act  (BLBA) 
does  not  contain  the  express  statutory 
authority  required  by  Bowen.  the 
Department  concluded  many  of  the 
proposed  regulations  could  nevertheless 
apply  to  pending  claims.  These 
regulations,  or  revisions  to  regulations, 
principally  clarify  the  Department's 
interpretation  of  the  BLBA  and  the 
current  program  regulations.  Revised 
regulations  which  could  significantly 
change  the  regulated  community's 
existing  obligations  and  expectations, 
however,  apply  only  prospectively  to 
claims  filed  after  the  effective  date  of 
the  final  regulations.  The  Department 
reiterated  this  position  in  the  second 
notice  of  proposed  rulemaking.  64  FR 
54981-82  (Oct.  8,  1999).  It  rejected 
recommendations  to  make  all  of  the 
revisions  either  fully  retroactive  or 
entirely  prospective.  The  Department 
adhered  to  its  earlier  explanation  in  the 
initial  notice  of  proposed  rulemaking: 
some  regulations  could  apply  to 
pending  claims  because  they  codify 
existing  agency  interpretations  of  the 
BLBA  and  regulations,  while  other 
regulations  must  be  limited  to 
prospective  application  because  they 
involve  significant  changes  to  the 
existing  program  which  could  disrupt 
the  parties'  interests.  The  Department 
therefore  declined  to  adopt  a  single 
approach  for  all  of  the  revisions. 
Finally,  the  Department  rejected 
arguments  against  retroactive 
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rulemaking  premised  on  the  Contract 
Clause  of  the  United  States  Constitution, 
art.  I.  §  10,  cl.  1.  and  the  impairment  of 
contracts  64  FR  54981-82  (Oct  8. 
1999).  (ii)  The  most  recent  comments  do 
not  cite  any  legal  authority 
contradicting  the  Department's 
extensive  analysis  of  the  retroactivity 
issues  in  the  initial  and  second  notices 
of  proposed  rulemaking.  In  anv  event, 
the  Department's  analysis  remains  valid. 
An  agency  regulation  Hoes  not  run  afoul 
of  Bowen  simply  because  it  may  operate 
retroactively    "So  long  as  a  change  in  a 
regulation  does  not  announce  a  new 
rule,  but  rather  merely  clarifies  or 
codifies  an  existing  policy,  that 
regulation  can  apply  retroactively.  A 
rule  clarifying  an  unsettled  or  confusing 
area  of  the  law  'does  not  change  the  law. 
but  restates  what  the  law  according  to 
the  agency  is  and  has  always  been 
*   *    *  (I"  Orr  v.  Ha wA:.  156  F. 3d  651. 
654  (6th  Cir.  1998).  re/i'ijfn  bone  den  . 
172  F.3d  411  (6th  Cir.  1999),  quoting 
Pope  V  Shalala.  998  F.2d  473,  483  (Vth 
Cir.  1993).  See  also  First  Xational  Bank 
of  Chicago  V.  Standard  Bank  &■  Trust, 
172  F.3d  472,  478  (7th  Cir.  1999)  (noting 
Bov^vn's  ban  on  retroactivitv  is 
inapplicable  if  rule  is  clarification  rather 
than  legislative  change);  cumparf 
\ationaI  Mining  Assoc  v   i'  S.  Dept  of 
Interior.  177  F  3d  1,  8  (DC.  Cir.  1999) 
(agency  rule  interpreting  statute  to 
impose  liability  for  pre-rule  acts  gives 
retroactive  effect  which  Bowen  prohibits 
absent  express  statutor\-  aulhoritv)  As 
the  Department  explained  in  both  the 
initial  and  second  notices  of  p^opos^•(l 
rulemaking,  §  718.205(c)(5)  simply 
codifies  the  Department's  longstanding 
interpretation  of  the  legal  standard  for 
proving  a  miners  pneumoconiosis  was 
a  "substantially  contributing  cause  "  of 
his  or  her  death  under  the  BLBA  and 
part  718  regulations.  62  FR  3345-46 
(Jan.  22,  1997):  64  FR  54980  (Oct.  8. 
1999).  Six  circuit  courts  have  adopted 
this  interpretation  while  no  court  has 
disagreed.  Bradbern- v .  Director,  OIVCP. 
117  F.3d  1361.  1365-66  (llth  Cir.  1997); 
S'orthern  Coal  Co.  v.  Director,  OW'CP. 
100  F  3d  871.  874  (10th  Cir   1996): 
Brown  v.  Rock  Creek  Mining  Co..  996 
F.2d  812.  816  (6th  Cir.  199,3):  Peabodv 
Coal  Co  V.  Director.  OWCP.  972  F.2cr 
178,  183  (7th  Cir.  1992):  Shuffv.  Cedar 
Creek  Coal  Co..  967  F.2d  977.  980  |4th 
Cir.  1992).  cert.  den.  506  US   1050 
(1993);  Lukoseviczv.  Director.  OWCiP, 
888  F.2d  1001.  1006  (3d  Cir.  1989):  but 
see  Tackett  v.  Armco,  Inc  ,  16  Black 
Lung  Rep.  1-88.  1-93  (1992),  vacated  on 
remand  17  Black  Lung  Rep.  1-103,  1- 
104  (1993)  (rejecting  "hastening  death" 
.standard,  but  vacating  opinion  on 
remand  in  light  of  controlling  decision 


in  Shuff).  Section  718.205(c)(5) 
therefore  represents  a  clarifying 
regulation  which  the  Department  may 
validly  implement  with  retroactive 
effect  for  claims  pending  on  the  date  the 
regulation  becomes  effective,  (iii)  Based 
on  the  foregoing  analysis,  the 
Department  also  rejects  one 
commenter's  position  that  the  BLBA 
requires  a  "direct  cause  and  effect 
relationship"  between  the  miner's 
pneumoconiosis  and  death  in  order  for 
a  survivor  to  be  entitled  to  benefits,  at 
least  insofar  as  the  commenter  would 
require  that  pneumoconiosis  be  the 
immediate,  sole  and  proximate  cause  of 
the  miner's  death.  Pneumoconiosis  may 
be  the  direct,  or  proximate,  cause  of  a 
miner's  death  (§  718.205(c)(1)).  but 
entitlement  may  also  be  premised  on  the 
lesser  "hastening  death"  standard 
(tj  718.205(c)(2),  (5)).  The  circuit  court 
precedents  cited  above  have 
unanimouslv  upheld  this  interpretation. 
In  both  cases,  a  "direct"  effect  links  the 
pneumoconiosis  to  the  miner"s  death. 
I  e..  either  as  the  leading,  or 
contributing,  cause  of  the  miner's  death. 
The  Department's  interpretation  reflects 
Congressional  intent  that  benefits  be 
awarded  if  the  survivor  establishes  that 
pneumortiniosis  was  a  contributing 
cau.se  of  the  miner's  death,  although  not 
the  sole  and  immediate  cause.  See  45  FR 
13690  (Feb.  29.  1980):  48  FR  2427S-78 
(.May  31.  1983). 

(f)  The  Department  received  written 
comments  and  expert  hearing  testimony 
from  physicians  on  the  role 
pneumocimiosis  may  play  in  a  miner's 
death,  (i)  Expert  Comments.  Drs.  Ben  V. 
Branscomb.  Distinguished  Professor 
P^meritus.  University  of  Alabama 
(Birmingham),  and  William  C.  Bailey. 
Pn^fessor  of  Medicine  and  Eminent 
Scholar.  Chair  in  Pulmonary  Disease. 
University  of  Alabama  (Birmingham). 
(Rulemaking  Record  Ex.  5-174. 
Appendix  8).  comment  that  the  medical 
literature  does  not  substantiate  anv 
hastening  effect  of  simple 
pneumoconiosis  on  the  timing  of  a 
miner's  death  Thev  do  acknowledge 
that  severe  complic:ated 
pneumoconiosis  could  have  an  additive 
effect  in  some  instances,  but  only  bv 
reducing  the  miner's  lifespan 
marginally.  The  physicians  conclude 
that  pneumoconiosis  usually  does  not 
affect  a  miner's  death  from  non-lung 
disease  conditions,  nor  does  mild  or 
moderate  stable  pulmonary 
insufficiency  affect  other  diseases 
leading  to  death.  At  the  Department's 
Washington.  DC,  public  hearing.  Dr. 
Bran.scomb  also  observed  that  simple 
pneumoconiosis  has  no  effect  on  the 
common  causes  of  death,  and  does  not 


otherwise  influence  the  course  of  a 
miner's  death.  Rulemaking  Record  (Ex. 
35).  Transcript,  Hearing  on  Proposed 
Changes  to  the  Black  Lung  Program 
Regulations  (July  22.  1997).  pp  47-48. 
At  the  same  hearings.  Dr.  Robert  Cohen. 
Chief,  Division  of  Pulmonary  Medicine, 
Cook  County  (IL)  Hospital,  generally 
described  the  means  by  which 
impairment  of  lung  function  from 
pneumoconiosis  could  weaken  the 
body's  defenses  to  infections  and 
increase  susceptibility  to  other  disease 
processes.  Rulemaking  Record  (Ex.  35), 
Transcript  (July  23,  1997),  pp  421-23. 
Dr.  Gregory  J.  Fino,  board-certified  in 
Internal  Medicine  and  in  the 
subspecialty  of  Pulmonary  Disease, 
(Rulemaking  Record.  Ex.  89-37. 
Appendix  C),  notes  several  studies 
which  have  shown  that  complicated 
pneumoconiosis  is  a  cause  of  death, 
while  other  studies  provide  less 
authoritative  evidence  that  simple 
pneumoconiosis  may  be  a  cause  of 
death.  This  physician  concludes  that 
pneumoconiosis  may  be  implicated  in  a 
miner's  death  provided  the  death  is 
respiratorv'-related  and  the 
pneumoconiosis  has  caused  respiratory 
dysfunction  during  the  miner's  life. 
With  respect  to  non-respirator\'  deaths. 
Dr.  Fino  states  that  the  medical 
literature  does  not  document  any 
contributory  relationship  between  death 
and  pneumoconiosis,  (ii)  Scientific 
literature.  One  of  the  principal  scientific 
documents  cited  by  the  Department  in 
both  the  initial  and  second  notices  of 
proposed  rulemaking  is  the  National 
Institute  of  Occupational  Safety  and 
Health's  (NIOSH)  Criteria  for  a 
Recommended  Standard.  Occupational 
Exposure  to  Respirable  Cool  Mine  Dust 
(1995)  (Criteria).  62  FR  3343  (Jan.  22. 
1997);  64  FR  54978-79  (Oct.  8,  1999): 
Rulemaking  Record,  Exhibit  2-1.  NIOSH 
cited  studies  from  the  United  States  and 
the  United  Kingdom  which  documented 
increases  in  mortality  among  miners 
from  lung  diseases  related  to  respirable 
dust.  Criteria.  §4.2.5.1,  Rulemaking 
Record,  Exhibit  2-1  at  63-64.  citing 
Miller  BG,  Jacobsen  M,  "Dust  exposure, 
pneumoconiosis,  and  mortality  of  coal 
miners,"  Br  J  Ind  Med  42:723-733 
(1985),  and  Keumpel  ED.  et  al.  "An 
exposure-response  analysis  of  mortality 
among  U.S.  miners."  Am  J  Ind  Med 
28(2):167-184  (1995).  Miller  and 
Jacobson  noted  "significant"  increases 
in  mortality  among  U.K.  miners  with 
radiographic  evidence  of  progressive 
massive  fibrosis,  and  "slightly 
decreased"  survival  rates  among  miners 
with  radiographic  evidence  of  simple 
pneumoconiosis  compared  to  miners 
without  pneumoconiosis.  Kuempel  et 


al.  found  increases  in  pneumoconiosis 
mortality  among  U.S.  miners  with 
progressive  massive  fibrosis,  simple 
pneumoconiosis  and  exposure  to  dust  of 
higher-rank  coals.  Based  on  these 
studies,  NIOSH  concluded:  "(Mjiners 
with  working  lifetime  exposiu-es  to 
respirable  coal  mine  dust  at  a  meein 
concentration  of  2  mg/m^  have  an 
increased  risk  of  dying  from 
pneumoconiosis,  chronic  bronchitis,  or 
emphysema."  Criteria,  §4.2.5,1, 
Rulemaking  Record,  Exhibit  2-1  at  64. 
In  the  second  notice  of  proposed 
rulemaking,  the  Department  referenced 
another  study  which  NIOSH  had  cited 
to  the  Department,  Coggon  D,  et  al., 
"Coal  mining  and  chronic  obstructive 
pulmonary  disease:  a  review  of  the 
evidence,"  Thorax  53:398-407  (1998); 
see  also  64  FR  54979  (Oct.  8.  1999).  The 
authors  reviewed  studies  on  mortality  in 
coal  miners  and  reported  that  mortality 
attributed  to  chronic  obstructive 
pulmonary  disease  was  higher  in  miners 
than  the  general  population.  Among  the 
studies  submitted  by  one  commenter  is 
Green  FHY,  Vallyathan  V,  "Coal 
Workers'  Pneumoconiosis  and 
Pneumoconiosis  Due  to  Other 
Carbonaceous  Dusts,"  in  Chung  A, 
Green  FHY,  eds..  Pathology  of 
Occupational  Lung  Disease  {2d  ed. 
1998)  129;  see  also  Rulemaking  Record, 
Exhibit  89-21,  attachment  2,  Green  and 
Vallyathan  state  that  "(ajpproximately 
4%  of  coal  miner  deaths  are  directly 
attributable  to  pneumoconiosis,"  but 
note  that  the  "excess  mortality  rate  from 
pneumoconiosis"  is  primarily 
attributable  to  progressive  massive 
fibrosis,  (p.  137).  The  authors  further 
note,  however,  that  "[djeath  from 
pneumoconiosis,  chronic  bronchitis, 
and  emphysema  has  been  related  to 
cumulative  dust  exposure,"  citing 
Miller  and  Jacobson,  and  Kuempel  et  al. 
In  contrast,  Parker  and  Banks  conclude, 
"a  series  of  mortality  reports  have  not 
convincingly  shown  that  simple  [coal 
workers'  pneumoconiosis]  is  associated 
with  premature  mortality,  but  that 
[progressive  massive  fibrosis)  adversely 
affects  survival  *  *  *."  Parker,  Banks. 
"Lung  diseases  in  coal  workers," 
Occupational  Lung  Disease  (1998);  see 
also  Rulemaking  Record,  Exhibit  89-21, 
attachment  3.  Parker  and  Banks  also  cite 
the  results  of  the  study  by  Kuempel  et 
al.  See  also  Morgan  WKC,  "Dust, 
Disability,  and  Death,"  Am  Rev  Resp 
Dis  134:639.  641  (1986);  Rulemaking 
Record.  Exhibit  89-21,  attachment"  8 
(concluding  more  emphasis  should  be 
placed  on  reducing  cigarette  smoking 
among  miners  than  dust  levels  in  mines 
to  reduce  mortality),  (iii)  By 
incorporating  the  "hastening  death" 


standard  into  the  regulation,  the 
Department  is  clarifying  the  applicable 
statutory  standard:  a  survivor  is  entitled 
to  benefits  if  the  miner's  death  was  due 
to  pneumoconiosis.  This  standard,  in 
the  Department's  view  as  well  as  in  the 
unanimous  view  of  the  circuit  courts  of 
appeals  that  have  considered  it,  accords 
with  Congress'  intent  to  compensate 
survivors  of  miners  whose  deaths  were 
in  some  way  related  to  pneumoconiosis, 
as  that  term  is  broadly  defined  by  the 
statute.  The  Department  emphasizes, 
however,  that  the  survivor  must 
establish  that  the  miner's  death  was 
hastened  by  pneumoconiosis  in  each 
case.  The  Rulemaking  Record,  including 
the  variety  of  expert  medical  comments, 
studies  and  opinions  on  the  potential 
contributory  role  of  pneumoconiosis  in 
the  deaths  of  coal  miners,  does  not 
demonstrate  the  necessity  to  depart 
from  the  hastening  death  legal  standard. 
These  views  appear  relatively  consistent 
in  stating  that  complicated 
pneumoconiosis  (also  called  progressive 
massive  fibrosis)  may  contribute  to  a 
miner's  death  given  the  severity  of  the 
disease.  While  opinions  differ  as  to  the 
possibility  that  simple  pneumoconiosis 
can  adversely  affect  the  mortality 
process,  the  Department  is  persuaded  by 
NIOSH's  conclusion  that  the  mortality 
studies  it  reviewed  substantiate  an 
increased  risk  of  death  from  respiratory 
diseases  which  may  be  encompassed 
within  the  BLBA's  definition  of 
"pneumoconiosis."  NIOSH  is  the 
government  agency  charged  with 
conducting  research  into 
occupationally-related  health  problems. 
In  that  capacity,  the  Department  has 
previously  consulted  with  NIOSH 
concerning  issues  related  to  the 
proposed  definition  of  pneumoconiosis 
in  §  718.201.  64  FR  54978-79  (Oct.  8. 
1999);  see  also  30  U.S.C.  902(f)(1)(D) 
(Department  to  consult  with  NIOSH  on 
criteria  for  tests  which  establish  total 
disability  in  miners).  The  Department 
therefore  considers  NIOSH's  view 
particularly  significant  in  evaluating  the 
conflicting  medical  opinions  concerning 
the  "hastening  death"  standard, 
especially  since  its  views  are  consistent 
with  other  studies  submitted  into  the 
record.  To  the  extent  the  commenters 
express  the  view  that  simple 
pneumoconiosis  can  never  cause  death, 
such  views  are  inconsistent  with  the 
BLBA.  The  statute  contemplates  an 
award  of  benefits  based  upon  proof  of 
pneumoconiosis  as  defined  in  the 
statute  (which  encompasses  simple 
pneumoconiosis),  and  not  just  upon 
proof  of  complicated  pneumoconiosis. 
See,  e.g.,  Penn  Allegheny  Coal  Co.  v. 
Mercatell,  878  F.2d  106.' 109-110  (3d 


Cir.  1989);  Wetherill  v.  Director.  OW'CP, 
812  F.2d  376.  382  (7th  Cir.  1987). 
Similarly,  regarding  the  connection 
between  simple  pneumoconiosis  and 
non-respiratory  deaths  in  particular,  the 
comments  from  Drs.  Bailey  and 
Branscomb,  along  with  those  of  Dr. 
Fino,  focus  on  clinical  pneumoconiosis 
as  opposed  to  pneumoconiosis  as  more 
broadly  defined  by  the  statute:  thus, 
they  do  not  address  whether,  for 
instance,  chronic  obstructive  pulmonary 
disease  induced  by  coal  mine  dust 
exposiue  can,  in  certain  circumstances, 
contribute  to  a  non-respiraton.-  death. 
Moreover,  while  Drs.  Bailey  and 
Branscomb  indicate  that  a  causal  nexus 
between  pneumoconiosis  and  a  non- 
respiratory death  would  be  unusual, 
they  do  not  rule  it  out  as  a  medical 
possibility.  Dr.  Cohen  explained  bow- 
such  a  cause  and  effect  relationship 
could  occur.  Even  though  non- 
respiratory deaths  hastened  by 
pneumoconiosis  may  occur  relatively 
infrequently,  the  survivor  should 
nevertheless  be  given  the  opportunity  to 
prove  that  pneumoconiosis  bad  a 
tangible  impact  on  the  miner's  death  in 
those  instances.  Thus,  the  Department 
believes  the  "hastening  death"  standard 
sets  a  reasonable  benchmark  for 
proving,  in  any  particular  case,  that 
pneumoconiosis  contributed  to  the 
miner's  death.  Of  course,  the  burden  of 
persuasion  remains  with  the  survivor  to 
prove  that  the  miner's  death  was  due  to 
pneumoconiosis. 

(g)  One  comment  supports  the 
"hastening  death'"  standard. 

(h)  No  other  comments  have  been 
received  concerning  this  section,  and  no 
changes  have  been  made  in  it. 

Subpart  D 

20CFR  718.301 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
deleting  20  CFR  718.301(b)  (1999). 
which  defined  "year"'  for  purposes  of 
calculating  the  length  of  a  miner's  coal 
mine  employment.  62  FR  3346  (Jan  22. 
1997).  The  Department  proposed 
replacing  subsection  (b)  and  a  separate 
proN'ision  in  20  CFR  725.493(b)  (1999) 
(defining  "year"  of  coal  mine 
employment  for  identifying  responsible 
operator)  with  a  single  definition  of 
"year"  in  §  725.101(a)(32).  The 
Department  concluded  that  a  single 
definition  with  general  applicability 
was  appropriate  since  the  calculation  of 
the  length  of  a  miner's  employment  is 
the  same  inquiry  under  both  §§  718.301 
and  725.493(b).  The  Department 
proposed  no  additional  changes  to  this 
regulation  in  the  second  notice  of 
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proposed  rulemaking.  64  FR  54971  (Oct 
8.  1999) 

(b)  No  comments  were  received 
concerning  this  section,  and  no  other 
changes  have  been  made  in  it. 

20CFR  718.307 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
moving  the  content  of  ^  718.307(a)  to 
§  725.103  to  establish  a  regulation  of 
general  applicability  concerning 
burdens  of  proof  62  FR  3346  (Ian.  22. 
1997).  The  Department  also  proposed 
deleting  §  718.307(b)  because  it 
duplicated  proposed  §725.103.  The 
Department  did  not  discuss  §  718.307  in 
its  second  notice  of  proposed 
rulemaking,  although  the  regulation 
remained  open  for  public  comment.  64 
FR  54971  (Oct  8,  1999). 

(b)  No  comments  were  received 
concerning  this  section  It  has  therefore 
been  removed. 

20CFR  718.401 

(a)  The  Department  proposed  deleting 
20CFR  718.401  (1999)  in  the  initial 
notice  of  proposed  rulemaking  because 
the  provision  duplicated  material  in 
proposed  §§  725.405  and  725.406. 
Former  §  718  401  addressed  each 
miners  statutory'  right  to  a  complete 
pulmonar>'  evaluation  at  no  expense  to 
the  miner,  a  right  outlined  in  proposed 

§  725.406.  Sf-e  30  U.S.C.  923(b).  Former 
i^  718.401  also  addressed  the 
development  of  additional  medical 
evidence  necessar>'  for  the  adjudication 
of  a  claim,  subject  matter  that  has  been 
relocated  to  proposed  §  725.405.  Since 
both  proposed  §  725.405  and  §  725.406 
are  regulations  with  program-wide 
applicability,  the  Department  noted  that 
no  comparable  regulation  was  nect?s.sary 
in  part  718.  62  FR  3346  (Jan.  22,  1997). 
The  Department  proposed  no  additional 
changes  to  this  regulation  in  the  second 
notice  of  proposed  rulemaking.  64  FR 
54971  (Oct.  8.  1999). 

(b)  No  comments  were  received 
concerning  this  section.  It  has  therefore 
been  removed. 

20CFR  718.402 

(a)  The  Department  proposed  deleting 
20  CFR  718.402  (1999)  in  the  initial 
notice  of  proposed  rulemaking  because 
its  content  duplicated  provisions  of 
proposed  §  725.414.  which  addressed  a 
claimant's  unreasonable  refusal  to 
cooperate  in  the  medical  development 
of  his  claim.  62  FR  3346  (Ian.  22.  1997), 
The  Department  proposed  no  additional 
changes  to  this  regulation  in  the  second 
notice  of  proposed  rulemaking.  64  FR 
54971  (Oct.  8,  1999) 


(b)  No  comments  were  received 
concerning  this  section.  It  has  therefore 
been  removed. 

20  CFR  718.403 

(a)  The  Department  proposed  deleting 
20  CFR  718.403  (1999)  in  the  initial 
notice  of  proposed  rulemaking  and 
placing  its  provisions  in  part  725  as 
proposed  §  725.103.  Section  718.403 
dealt  with  a  party's  burden  of  proof,  and 
part  725  did  not  contain  a  comparable 
provision  of  program-wide  applicability. 
62  FR  3346  (Jan.  22,  1997).  The 
Department  proposed  no  additional 
changes  to  this  regulation  in  the  second 
notice  of  proposed  rulemaking.  64  FR 
54971  (Oct.  8.  1999). 

(b)  No  comments  were  received 
concerning  this  section.  It  has  therefore 
been  removed. 

20  CFR  718.404 

(a)  The  Department  proposed  deleting 
20  CFR  718.404  (1999)  in  the  initial 
notice  of  proposed  rulemaking  and 
placing  its  provisions  in  part  725  as 
proposed  «)  725  203(c)  and  (d).  Former 

*»  718.404(a)  addressed  a  miner's 
obligation  to  inform  the  Department  if 
(s)he  returns  to  coal  mine  employment; 
subsection  (b)  recognized  the 
Department's  authority  to  reopen  a 
miner's  final  award  during  his  or  her 
lifetime  and  develop  additional 
evidence  if  any  issue  arises  concerning 
the  continuing  validity  of  the  award.  62 
FR  3346  (Ian.  22,  1997).  The  Department 
proposed  no  additional  changes  to  this 
regulation  in  the  second  notice  of 
proposed  rulemaking.  64  FR  54971  (Oct. 
8.  1999). 

(b)  No  comments  were  received 
concerning  this  section.  It  has  therefore 
been  removed. 

Appendix  B  to  Part  718 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
eliminating  the  option  of  taking  an 
initial  inspiration  from  the  open  air 
before  commencing  the  pulmonary 
function  maneuver.  62  FR  3346  (Ian.  22. 
1997).  The  Department  noted  that  open- 
air  inspiration  could  not  be  recorded  on 
the  spirogram,  which  precluded  anv 
confirmation  bv  a  reviewing  physician 
that  the  miner  had  taken  a  full  breath. 
Thus,  the  test  could  yield  spurious 
abnormal  values.  In  the  second  notice  of 
proposed  rulemaking,  the  Department 
proposed  Appendix  changes  to 
implement  a  requirement  that 
physicians  use  the  flow-volume  loop  in 
reporting  pulmonary  function  test 
results.  64  FR  54981  (Oct.  8,  1999).  The 
Department  also  responded  to  numerous 
comments.  .Some  comments  considered 
the  requirement  that  the  two  highest 


FEVl  results  vary  by  no  more  than  5 
percent  or  100  ml  to  be  overly 
restrictive,  and  suggested  either 
eliminating  the  requirement  or 
liberalizing  it  to  allow  a  variability  limit 
of  10  percent  or  200  ml.  The  Department 
was  reluctant  to  eliminate  the  variation 
standard  completely  because  it  provided 
a  baseline  for  ensuring  the  validity  of 
the  test.  The  Department  acknowledged, 
however,  that  some  individuals  might 
be  unable  to  provide  pulmonary 
function  results  within  the  5  percent 
variance  standard.  The  Department 
therefore  invited  comment  on 
alternative  criteria  which  would 
guarantee  reproducibility  of  the  FEVl 
and  FVC  values  while  permitting 
consideration  of  valid  FEVl  results 
exceeding  the  5  percent  standard.  Other 
comments  criticized  the  disability  table 
values  as  too  stringent.  The  Department 
declined  to  consider  any  changes  to  the 
tables  because  it  did  not  propose 
revising  them  in  the  initial  notice  of 
proposed  rulemaking,  and  the 
commenters  did  not  provide  medical 
support  for  any  revisions. 

(b)  Three  comments  oppose  limiting 
the  acceptable  variation  between  the 
two  largest  FEVl's  of  the  three 
acceptable  tracings  to  5  percent  of  the 
largest  FEVl  or  100  ml,  whichever  is 
greater.  See  Appendix  B(2){ii)(G),  of  part 
718.  One  comment  urges  the 
Department  to  raise  the  acceptable 
percentage  of  variability  from  5  percent 
to  10  percent.  A  second  comment  states 
the  5  percent  variation  is  too  specific. 
This  commenter  recommends  the 
physician  reporting  the  study  be 
allowed  to  use  his  judgment  as  to 
whether  the  test  is  acceptable.  The  third 
comment,  submitted  by  the  National 
Institute  of  Occupational  Safety  and 
Health  (NIOSH),  does  not  identify  a 
specific  percentage  of  increased 
acceptable  variability,  but  recommends 
the  Department  include  a  provision 
permitting  consideration  of  pulmonary 
function  studies  which  exceed  the  5 
percent  limit  provided  the  failure  of  the 
test  to  comply  with  the  standard  is 
noted  in  the  report.  The  Department 
agrees  with  the  suggested  revision 
recommended  by  NIOSH,  and  has 
amended  Appendix  B(2)(ii)(G)  to  adopt 
that  suggestion  with  one  addition.  The 
Department  has  added  the  phrase  'by 
the  physician  conducting  or  reviewing 
the  test."  This  language  will  ensure  that 
a  physician  certifies  the  results  of  the 
pulmonary  function  test  while 
recognizing  that  it  does  not  meet  the  5 
percent  variability  requirement.  The 
amended  language  will  provide  the 
adjudicator  with  greater  flexibility  in 
determining  whether  the  pulmonary 


function  study  actually  substantiates  the 
presence  of  a  significant  pulmonary 
impairment,  despite  the  lack  of 
reproducible  spirometric  curves  within 
the  5  percent  range, 

(c)  One  comment  recommends  the 
Department  revise  the  disability  tables 
and  adopt  the  more  liberal  pulmonary 
function  disability  criteria  used  by  the 
Department  of  Justice  for  the  Radiation 
Exposure  Compensation  Program. 
Although  the  Department  received 
comments  criticizing  the  table  values  as 
too  stringent  in  response  to  its  initial 
notice  of  proposed  rulemaking,  the 
Department  did  not  propose  any 
revisions  to  the  tables  in  the  second 
notice  of  proposed  rulemaking,  in  part, 
because  the  commenters  failed  to 
provide  any  medical  support  for  their 
recommendation  that  the  tables  be 
modified.  64  FR  54981,  55009  (Oct.  8, 
1999).  The  Department  does  not 
consider  the  present  comment  to 
provide  a  sufficient  basis  for  revision  of 
these  disability  criteria.  It  constitutes 
the  only  comment  the  Department  has 
received  which  included  medical 
evidence  suggesting  alternate  table 
values.  Thus,  the  Department  cannot 
determine  whether  the  proffered 
evidence  represents  a  consensus  within 
the  medical  community  about  disability 
as  measured  by  pulmonary  function 
studies.  The  Department  does  not  have 
an  adequate  record  upon  which  to 
formulate  a  judgment  about  the  validity 
of  the  current  tables  or  the  proposed 
changes.  No  change  in  the  Appendix  B 
table  values  is  made. 

(d)  No  other  comments  have  been 
received  concerning  this  section,  and  no 
other  changes  have  been  made  in  it. 

Appendix  C  to  Part  718 

(a)  The  Department  proposed 
amending  Appendix  C  in  the  initial 
notice  of  proposed  rulemaking  to  state 
that  arterial  blood  gas  studies  should 
not  be  administered  to  a  miner  during,  ^ 
or  soon  after,  an  acute  respiratory 
illness,  62  FR  3346,  3381  (Jan,  22, 1997). 
In  the  preamble  to  §  718.105  in  the 
second  notice  of  proposed  rulemaking, 
the  Department  stated  that  one  comment 
had  noted  the  correct  nomenclature  for 
partial  pressure  of  oxygen  and  carbon 
dioxide  is  an  upper-case  "P,"  not  the 
lower-case  "p"  then  in  use.  The 
Department  changed  the  references  in 

§  718.105(c)(6)  in  the  second  proposal, 
but  neglected  to  change  the  Appendix  C 
table  headings.  Those  changes  have  now 
been  made,  64  FR  54971,  54977,  55012, 
55017-18  (Oct.  8,1999). 

(b)  No  other  comments  were  received 
concerning  Appendix  C,  and  no  further 
changes  have  been  made  in  it. 


20  CFR  Part  722— Criteria  for 
Determining  Whether  State  Workers' 
Compensation  Laws  Provide  Adequate 
Coverage  for  Pneumoconiosis  and 
Listing  of  Approved  State  Laws 

20  CFR  Part  722 

(a)  In  its  initied  notice  of  proposed 
rulemaking,  the  Department  proposed 
removing  many  of  the  regulations  in  20 
CFR  Part  722  because  they  were 
obsolete.  62  FR  3346-47  (Jan.  22,  1997). 
Since  1973,  Part  722  has  set  forth  a 
procedure  under  which  any  state  may 
request  that  the  Secretary  certify  that  its 
workers'  compensation  laws  provide 
"adequate  coverage"  for  occupational 
pneumoconiosis.  Such  a  certification 
would  prevent  any  claim  for  benefits 
arising  in  that  state  from  being 
adjudicated  imder  the  Black  Lung 
Benefits  Act.  30  U.S.C.  931.  In  addition. 
Part  722  has  provided  a  set  of  specific 
criteria  that  states  were  required  to  meet 
in  order  to  obtain  the  requested 
certification.  Because  the  Part  722 
regulations  had  not  been  amended  since 
1973  although  the  statute  had  been 
amended  in  both  1978  and  1981 ,  the 
Department  proposed  replacing  the 
specific  Part  722  criteria  with  a  general 
statement  of  the  statutory  criteria  for 
certification  and  the  statement  that  in 
the  future,  the  Department  would 
review  the  workers'  compensation  laws 
of  any  state  that  applies  for  certification 
in  light  of  the  then-ciurent  statutory 
requirements.  The  Department  stated 
that  it  would  certify  adequate  coverage 
only  if  state  law  guaranteed  at  least  the 
same  compensation,  to  the  same 
individuals,  as  is  provided  by  the  Act. 
The  Department  did  not  address  Part 
722  in  its  second  notice  of  proposed 
rulemaking.  See  list  of  Changes  in  the 
Department's  Second  Proposal,  64  FR 
54971  (Oct.  8,  1999). 

(b)  The  Department  has  replaced  a 
comma  in  the  second  sentence  of 

§  722.3(a)  writh  a  semicolon  to  correct 
the  punctuation  of  that  sentence.  In 
addition,  the  Department  has  added  the 
word  "relevant"  to  qualif>'  the  phrase 
"administrative  or  court  decision  "  in 
the  same  sentence.  This  revision 
clarifies  the  Department's  intent  that 
states  submit  only  relevant 
administrative  or  court  decisions, 

(c)  One  comment,  in  the  context  of 
setting  forth  alternatives  for  the 
Department  to  consider  under  the 
Regulatory  Flexibility  Act,  urges  the 
Department  to  establish  specific  criteria 
the  Department  will  use  to  determine 
when  a  state  black  lung  program 
provides  adequate  coverage  for 
pneumoconiosis.  This  revision,  the 
commenter  suggests,  would  allow  state 
legislatures  to  make  reasoned  decisions 


about  whether  to  amend  their  workers" 
compensation  laws  in  an  attempt  to 
provide  the  "adequate  coverage  for 
pneumoconiosis"  the  federal  statute 
requires.  In  addition,  the  commenter 
suggests  that  the  Department  establish  a 
formal,  ongoing  review  of  state  workers' 
compensation  laws  to  determine 
whether  or  not  they  provide  adequate 
coverage. 

Although  no  state  has  applied  for 
certification  in  the  27  years  that  the 
Department  has  administered  the 
program,  the  Department  accepts  the 
commenters  suggestion  that  the 
publication  of  specific  criteria  would  be 
helpful  to  state  legislators  who  wish  to 
amend  their  state's  laws  in  order  to 
obtain  Secretarial  certification  and 
thereby  preclude  the  application  of 
federal  law  to  their  state's  coal  mine 
operators.  Publication  of  a  current  set  of 
criteria,  however,  will  require 
considerable  study  and  additional 
drafting,  and  would  needlessly  delay 
final  promulgation  of  the  remaining 
regulations  in  the  Department's 
proposal.  Following  completion  of  that 
work,  the  Department  will  issue  a  new 
notice  of  proposed  rulemaking  in  order 
to  ensure  that  interested  parties  have  an 
opportunity  to  comment  upon  possible 
Secretarial  certification  criteria.  The 
Department  believes  that  in  the  interim 
the  revised  Part  722  will  accommodate 
anv  state  seeking  certification. 

the  Department  does  not  believe, 
however,  that  it  would  be  productive  to 
engage  in  a  formal,  ongoing  review  of 
each  state's  laws  in  order  to  determine 
whether  they  provide  adequate  coverage 
for  occupational  pneumoconiosis.  States 
that  revise  their  workers'  compensate 't 
laws  to  meet  the  Department's  crit*     i 
will  do  so  in  order  to  preempt  the 
application  of  the  Black  Lung  BentJts 
Act.  Those  states  w^ll  have  a  clear 
incentive  to  submit  an  application  to  the 
Department  for  the  appropriate 
certification.  Relying  on  states  to  initiate 
the  certification  process  thus  makes  the 
most  efficient  use  of  government 
resources  at  both  the  state  and  federal 
levels. 

(d)  The  Department  has  not  received 
anv  specific  comments  relevant  to  the 
individual  regulations  in  Part  722.  and 
no  changes  have  been  made  in  them. 

20  CFR  Part  725— Claims  for  Benefits 
Under  Part  C  of  Title  IV  of  the  Federal 
Mine  Safety  and  Health  Act.  As 
Amended 

Subpart  A 
20  CFR  725.1 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
adding  subsection  (k)  to  §  725.1  to 
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describe  the  incorporation  into  the 
Black  Lung  Benefits  Act  of  a  number  of 
provisions  of  the  .Social  Security  Act.  In 
addition,  the  new  subsection  noted  the 
Department's  authority  to  vary  the 
application  of  the  incorporated 
provisions.  62  FR  3347  (Jan.  22.  1997). 
The  Department  did  not  discuss  section 
725.1  in  its  second  notice  of  proposed 
rulemaJcing,  see  list  of  Changes  in  the 
Department's  Second  Proposal,  64  FR 
54971  (Oct.  8.  1999). 

(b)  One  comment  submitted  in 
connection  with  the  Department's  first 
notice  of  proposed  rulemaking  and 
renewed  in  connection  with  the 
Department  second  notice  of  proposed 
rulemaking  criticizes  subsections  (j)  and 
(k)  as  confusing  and  inconsistent  The 
comment  states  that  the  subsections  are 
confusing  because  they  do  not  identify 
the  individual  instances  in  which  the 
Department  has  altered  the  incorporated 
provisions  of  the  Longshore  and  Harbor 
Workers'  Compensation  .Act  (LHWCA) 
and  the  Social  Security  Act  (SSA).  The 
comment  also  argues  that  the  two 
subsections  are  inconsistent  because 
subsection  (j)  limits  the  instances  in 
which  the  BLBA  departs  from  the 
LHWCA.  while  subsection  (k)  implies 
fjther  departures  may  be  contemplated. 
With  respect  to  the  first  criticism,  the 
Department  believes  that  specific 
enumeration  of  the  departures  from 
incorporated  LHWCA  provisions  is 
unnecessary  The  objective  of 
subsection  (j)  is  simply  to  acknowledge 
that  certain  LHWCA  provisions  are 
incorporated  into  the  Black  Lung 
Benefits  .\ct  (BLB.A)  and  that  the  BLBA 
confers  specific  authority  on  the 
Department  to  promulgate  regulations 
which  vary  the  terms  of  these 
incorporated  provisions  See  30  U.S.C. 
1^  932(a).  Subsection  (k)  fulfills  the  same 
objective  by  acknowledging  that  there 
are  also  SSA  provisions  incorporated 
into  the  BLBA.  Most  of  those  provisions 
were  incorporated  into  Part  B  of  the 
BLBA.  governing  the  adjudication  of 
claims  filed  with  the  Social  Security 
.Administration  prior  to  Julv  1.  1973. 
when  Congress  amended  the  BLBA  in 
1972  and  1977.  See.  e.g..  30  U.S.C. 
922(a)(5)(l)(B).  incorporating  die  SSA 
definition  of  the  term  "disabilitv" 
These  provisions  are  also  incorporated 
into  Part  C.  governing  the  adjudication 
of  claims  filed  with  tbe  Labor 
Department,  by  30  U.S.C.  940,  but  only 
"to  the  extent  appropriate  "  Subsection 
(k)  recognizes  the  Department's 
authority  to  determine  the  extent  to 
which  the  use  of  these  incorporated 
provisions  is  appropriate.  Furthermore, 
subsection  (k)  is  consistent  with 
subsection  (j)  because  it  notes  that  the 


Department  may  resolve  conflicts  which 
arise  from  the  incorporation  of 
inconsistent  provisions  of  the  two 
statutes.  Thus,  for  example,  the 
Department  may  choose  to  depart  from 
an  incorporated  LHWCA  provision 
(subsection  (j))  because  it  has 
determined  that  a  comparable  but 
inconsistent  SSA  provision,  which  is 
also  incorporated,  better  serves  the 
interests  of  the  program. 

The  Department  acknowledges  that, 
as  originally  proposed,  subsection  (k) 
did  not  contain  any  reference  to  the  SSA 
excess  earnings  offset,  42  U.S.C.  403(b)- 
(1).  incorporated  into  section  422(g). 
The  Department's  original  explanation 
of  subsection  (k).  62  FR  3385  (Jan.  22, 
1997),  also  inadvertently  omitted 
specific  mention  of  section  422(g). 
Section  430  gives  the  Department  the 
authority  to  determine  the  extent  to 
which  application  of  incorporated  SSA 
provisions  into  Part  B  of  the  Act  is 
appropriate  in  the  context  of 
adjudicating  claims  under  Part  C. 
Section  422(g),  however,  provides  no 
similar  authority.  It  is  located  in  Part  C 
of  the  Act,  and  the  Department  applies 
the  incorporated  SSA  offset  provision  as 
if  it  were  a  part  of  the  BLBA.  See  20  CFR 
725.536  (1999).  The  Department  has 
added  an  additional  sentence  to  the  end 
of  subsection  (k)  to  describe  this 
incorporation.  In  addition,  the 
Department  has  revised  the  first 
sentence  of  subsection  (k)  to  recognize 
that  section  402  of  the  BLBA  is 
contained  in  Part  A.  The  Department 
has  also  revised  the  fourth  and  seventh 
sentences  of  subsection  (k)  to  clarif\^ 
their  meaning. 

(c)  No  other  comments  were  received 
concerning  this  section,  and  no  other 
changes  have  been  made  in  it. 

20  CFR  725.2 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  section  725.2  in  order  to 
distinguish  between  revisions  that 
would  affect  pending  claims  and 
revisions  that  would  be  applied 
prospectively  only,  i.e..  only  to  claims 
filed  after  the  effective  date  of  the 
revised  regulations.  The  Department 
drew  a  distinction  between  revisions 
that  merely  clarified  the  Department's 
interpretation  of  the  statute  and  existing 
regulations  or  were  procedural 
regulations,  and  those  that  altered  the 
obligations  and  expectations  of  the 
parties  or  could  not  easily  be  applied  to 
pending  claims.  62  FR  3347^8  (Jan.  22. 
1997).  The  Department  also  explained 
the  legal  basis  for  its  decision  to  apply 
certain  regulations  retroactively.  In  its 
second  notice  of  proposed  rulemaking, 
the  Department  added  a  regulation. 


§  725.351.  to  the  list  of  revised 
regulations  which  would  apply  only 
prospectively.  64  FR  54981-82  (Oct.  8, 
1999).  In  addition,  the  Department 
answered  several  comments,  reiterating 
its  belief  that  it  lacked  the  statutory 
authority  to  make  the  final  rule 
applicable,  in  its  entirety,  to  all  pending 
claims  and  rejecting  the  argument  that 
the  Department  lacked  the  authority  to 
apply  any  of  the  regulations  to  pending 
claims. 

(b)  One  of  the  comments  received  in 
connection  with  section  725.367 
contends  that  the  Department's 
regulation  governing  the  payment  of 
attorneys'  fees  by  responsible  operators 
should  not  be  applied  retroactively.  The 
Department  agrees;  section  725.367  was 
inadvertently  omitted  from  the  list  of 
revised  regulations  in  the  Department's 
second  notice  of  proposed  rulemaking 
that  should  apply  only  to  claims  filed 
after  the  effective  date  of  these 
revisions.  As  revised,  the  regulation 
significantly  alters  the  attorneys'  fees 
that  are  payable  by  the  responsible  coal 
mine  operator.  See  64  FR  54987  (Oct.  8. 
1999)  (discussing  the  Fourth  Circuit's 
decision  in  Clinchfield  Coal  Co.  v. 
Harris.  149  F.3d  407  (4th  Cir.  1998)).  In 
addition,  because  section  725.367  may 
increase  the  amount  of  attorneys'  fees  an 
operator  has  to  pay  in  a  contested  case, 
it  may  influence  the  operator's  decision 
to  controvert  the  claimant's  entitlement 
to  benefits.  In  these  circumstances,  the 
Department  agrees  that  the  revised 
version  of  §  725.367  should  not  be 
applied  to  claims  filed  before  the 
effective  date  of  the  Department's 
rulemaking.  The  Department  also 
inadvertently  omitted  §§  725.409,  which 
governs  denials  of  a  claim  by  reason  of 
abandonment,  725.416,  which  governs 
informal  conference  proceedings,  and 
725.458,  which  governs  deposition 
testimony,  from  the  list  of  revised 
regulations  that  should  be  applied 
prospectively  only. 

Similarly,  section  725.465  was  not 
open  for  comment  in  the  Department's 
first  notice  of  proposed  rulemaking,  62 
FR  3340-41  (Jan.  22,  1997).  The 
Department  proposed  revising  §  725.465 
in  its  second  notice  of  proposed 
rulemaking,  64  FR  54971,  54997  (Oct.  8, 
1999),  and  has  revised  the  regulation 
again  in  the  final  rule.  As  revised, 
§  725.465  prohibits  the  dismissal  of  the 
responsible  operator  finally  designated 
by  the  district  director  from  the 
adjudication  of  claims  without  the 
consent  of  the  Director.  The  revision  is 
an  integral  part  of  the  new  rules 
governing  the  identification, 
notification,  and  adjudication  of  which 
of  the  miner's  former  employers,  if  any, 
should  be  held  liable  for  the  payment  of 


his  benefits  (§§  725.407-725,408, 
725.415.  725.418,  725.491-725.495). 
The  Department  has  also  revised 
§  725.421(b),  which  governs  the  referral 
of  a  claim  to  the  Office  of 
Administrative  Law  Judges  and  the 
evidence  to  be  transmitted  to  that  Office 
for  admission  into  the  record  at  the 
bearing.  The  revisions  to  §  725.421(b) 
reflect  the  new  rules  governing  the 
identification,  notification  and 
adjudication  of  the  responsible  operator. 
Because  the  revisions  of  those  rules  are 
prospective  only,  the  revised  version  of 
sections  725.421(b)  and  725.465  should 
be  treated  similarly.  The  Department 
has  amendedsubsection  (c)  to  add 
§§725.367,  725,409,  725.416, 
725.421(b),  725.458,  and  725.465  to  the 
list  of  regulations  which  may  be  applied 
only  prospectively. 

(c)  A  number  of  comments  continue 
to  insist  that  the  Department's 
regulations  are  impermissibly 
retroactive,  and  that  the  Department's 
proposal  violates  the  Supreme  Court's 
decisions  in  Bowen  v.  Georgetown 
University  Hospital.  488  U.S.  204  (1988) 
and  Eastern  Enterprises  v.  Apfel.  524 
U.S.  498  (1998).  In  Bowen,  the  Supreme 
Court  held  that,  absent  an  explicit 
statutory  grant  of  authority, 
administrative  agencies  could  not 
promulgate  retroactive  rules.  In  its  first 
notice  of  proposed  rulemaking,  the 
Department  acknowledged  that  the 
Black  Lung  Benefits  Act  did  not  give  the 
Department  authority  to  promulgate 
regulations  with  a  retroactive  effect.  62 
FR  3347  (Jan.  22,  1997).  Eastern 
Enterprises  did  not  involve  the 
regulatory  authority  of  administrative 
agencies:  in  that  case,  a  majority  of  the 
Court  held  the  Congress  had  violated 
the  due  process  clause  of  the  Fifth 
Amendment  to  the  Constitution  by 
improperly  imposing  retroactive 
burdens  on  coal  mine  operators  in 
enacting  certain  provisions  of  the  Coal 
Industry  Retiree  Health  Benefit  Act.  For 
purposes  of  analyzing  the  Department's 
regulations,  Bowen  is  the  more 
restrictive  decision.  Because  Congress 
did  not  grant  the  Department  specific 
authority  to  engage  in  retroactive 
rulemaking  under  the  Black  Lung 
Benefits  Act,  the  regulations  will  be 
permissible  under  Bowen  only  if  they  do 
not  have  a  true  retroactive  effect. 
Eastern  Enterprises,  a  case  in  which  the 
retroactive  effect  of  the  legislation  was 
clear,  is  inapposite  to  this  analysis. 

The  Department  addressed  the 
retroactivity  issue  in  its  earlier  notices 
of  proposed  rulemaking,  62  FR  3347-48 
(Jan.  22.  1997)  and  64  FR  54981-82 
(Oct.  8,  1999).  The  Department  observed 
that  the  issue  of  what  constitutes  a 
retroactive  effect  is  complex.  With 


respect  to  rules  that  clarif\'  the 
Department's  interpretation  of  former 
regulations,  the  Department  quoted 
Pope  V.  Shalala.  998F.2d  473  (7th  Cir. 
1993),  overruled  on  other  grounds. 
Johnson  v.  Apfel.  189  F.3d  561.  563  (7th 
Cir.  1999),  for  the  proposition  that  an 
agency's  rules  of  clarification,  in 
contrast  to  its  rules  of  substantive  law. 
may  be  given  retroactive  effect.  The 
Sixth  Circuit  issued  a  similar  holding  in 
Orrv.  Hawk,  156  F.3d  651.  654  (1994). 

Underlying  both  the  Pope  and  Orr 
decisions  is  the  Supreme  Court's 
opinion  in  Manhattan  General 
Equipment  Co.  v.  Commissioner.  297 
U.S.  129  (1936).  Both  the  Sixth  and 
Seventh  Circuits  quote  Manhattan 
General  for  the  proposition  that  a  rule 
clarifying  an  unsettled  or  confusing  area 
of  law  "is  no  more  retroactive  in  its 
operation  than  is  a  judicial 
determination  construing  and  applying 
a  statute  to  a  case  in  hand."  297  U.S.  at 
^35.  quoted  at  998  F.2d  at  483;  156  F.3d 
at  653.  Both  coiurts  thus  recognized  that 
the  Supreme  Court's  decision  in  Bowen. 
which  was  issued  in  1988,  did  not 
overrule  its  1936  decision  in  Manhattan 
General  with  respect  to  what  constitutes 
a  retroactive  rule.  See  First  National 
Bank  of  Chicago  v.  Standard  Bank  &■ 
Trust,  172  F.3d  472,  478  (7th  Cir.  1999) 
(stating  that  if  the  regulation  at  issue 
"was  merely  a  clarification,  rather  than 
a  legislative  change.  Bowen's  ban  on 
retroactivity  is  inapplicable"). 

The  Department's  rulemaking 
includes  a  number  of  such 
clarifications.  For  example,  the  revised 
versions  of  §§  718.201  (definition  of 
pneumoconiosis),  718.204  (criteria  for 
establishing  total  disability  due  to 
pneumoconiosis)  and  718.205  (criteria 
for  establishing  death  due  to 
pneumoconiosis)  each  represent  a 
consensus  of  the  federal  courts  of 
appeals  that  have  considered  how  to 
interpret  former  regulations.  See 
preamble  to  §§  718.201  (citing  cases 
recognizing  an  obstructive  component 
to  pneumoconiosis);  725.309  (citing 
cases  recognizing  the  progressive  nature 
of  pneumoconiosis);  718.204;  and 
718.205.  Moreover,  none  of  the 
appellate  decisions  with  respect  to  these 
regulations  represents  a  change  from 
prior  administrative  practice.  Thus,  a 
party  litigating  a  case  in  which  the  court 
applied  such  an  interpretation  would 
not  be  entitled  to  have  the  case 
remanded  to  allow  that  party  an 
opportunity  to  develop  additional 
evidence.  See  Bett\'  B  Coal  Co.  v. 
Director.  OWCP.  194  F.3d  491.  501  (4th 
Cir.  1999)  ("*    *    *  we  are  reluctant  to 
compel  reopening  as  a  matter  of 
constitutional  law  any  time  debatable 
questions  of  law  are  resolved  by  the 


BRB  or  the  courts.  When  such  open 
questions  are  answered,  the  law  has 
been  declared,  not  changed.").  Any 
partv  to  litigation  must  assume  the  risk 
that  a  law  or  regulation  will  be 
interpreted  in  a  manner  other  than  that 
which  it  had  hoped.  The  Department's 
embodiment  of  those  decisions  in 
regulatory  form  should  not  insulate  the 
parties  from  their  application  to 
pending  claims. 

Similarly,  the  regulations  in  Part  725 
that  the  Department  intends  to  apply  to 
pending  claims  represent  clarifications 
of  unsettled  or  confusing  areas  of  the 
law.  In  particular,  one  commenter  has 
objected  to  the  application  of 
§§  725.502.  725.537,  and  726.8  to 
pending  claims.  Section  725.502 
provides  parties  to  a  claim  with 
knowledge  of  when  each  benefit 
pavment  is  due.  In  the  first  notice  of 
proposed  rulemaking,  the  Department 
observed  that  the  revisions  are 
consistent  with  the  Department's 
current  practice,  and  with  appellate 
decisions  interpreting  section  21(a)  of 
the  Longshore  and  Harbor  Workers' 
Compensation  Act.  33  U.S.C.  921(a),  as 
incorporated  into  the  Black  Lung 
Benefits  Act  bv  30  U.S.C.  932(a).  62  FR 
3365  (Jan.  22,  1997).  Section  725.537 
codifies  the  Department's  position, 
upheld  in  litigation,  with  respect  to  the 
payment  of  benefits  in  cases  in  which 
the  miner  is  survived  by  more  than  one 
surviving  spou.se.  The  revision  ensures 
the  proper  implementation  of  42  U.S.C. 
416(d)(1)  and  (h)(1).  Social  Security  Act 
provisions  that  are  incorporated  into  the 
Black  Lung  Benefits  Act  by  30  U.S.C. 
902(a)(2).  As  Pope  and  Orr  recognize. 
Bowen  does  not  prohibit  the  Department 
from  promulgating  regulations  to  codify 
its  position  with  respect  to  these  issues. 
Finally,  the  Department  has  responded 
to  the  contention  that  retroactive 
liability  is  imposed  by  §  726.8  in  the 
preamble  to  §  726.8. 

The  same  commenter  has  also  argued 
that  §§  725.542-.544,  725.547.  and 
725.548  should  not  be  retroactively 
applied  to  coal  mine  operators.  Section 
725.2.  however,  explicitly  makes 
§  725.547  applicable  to  nevvly  filed 
claims  only.  Sections  725.542  through 
725.544  are  applicable  to  operators  only 
by  operation  of  section  725.547;  they  are 
therefore  also  applicable  only  to  claims 
filed  after  the  effective  date  of  these 
regulations.  Finally.  §725.548 
represents  a  renaming  and  renumbering 
of  a  part  of  the  former  regulation  at 
§  725.547.  64  FR  55003  (Oct.  8.  1999). 
The  Department  does  not  believe  that  its 
decision  to  rename  and  renumber  a 
previous  regulation  should  be 
considered  in  anv  way  retroactive. 
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By  contrast,  where  the  revision 
represents  a  clear  change  in  the 
Department's  interpretation,  such  as  the 
regulation  governing  the  payment  of 
attorneys'  fees  bv  responsible  operators, 
see  64  FR  54987  (Oct.  8.  1999) 
(discussing  the  Fourth  Circuit's  decision 
in  CI  inch  fie  Id  Coal  Co  v.  Harris.  149 
F.3d407  (4th  Cir.  1998)).  the 
Department  has  made  the  change 
prospective  only.  Similarly,  the  revised 
procedures  governing  the  processing 
and  adjudication  of  claims,  sections 
725.351.  725.406 .through  725.418. 
725.423.  725.454  through  725.459.  and 
725.465,  the  regulations  governing  the 
identity  of  the  responsible  operator 
liable  for  the  payment  of  benefits, 
sections  725. 49i  through  725.495,  and 
the  revised  regulation  governing 
operator  overpayments,  section  725.547. 
are  expressly  limited  in  their 
applicability  to  newly  filed  claims.  In 
addition,  the  revisions  of  sections 
725.309  and  725.310.  governing 
additional  claims  and  modification, 
respectively,  are  prospective  only  The 
Department  has  thus  taken  considerable 
caire  to  ensure  that  its  revisions  do  not 
violate  the  Supreme  Court's  general 
prohibition  against  retroactive 
regulations. 

(c)  One  commenter  urges  that  the 
Department's  prospective  revisions  not 
be  made  applicable  to  subsequent 
claims.  Instead,  the  commenter  suggests, 
they  should  be  applied  only  to  first-time 
claims  filed  by  new  claimants.  The 
Department  does  not  agree  that  a 
subsequent  claim  differs  from  a  first- 
time  claim  for  purposes  of  applying  the 
revised  regulations.  In  1983,  the 
Department  considered  a  similar  request 
when  it  promulgated  regulations  to 
implement  the  Black  Lung  Benefits 
Amendments  of  1981.  which  transferred 
liability  for  certain  claims  from  coal 
mine  operators  to  the  Black  Lung 
Disability  Trust  Fund.  A  number  of 
commenters  suggested  that  a  "claim" 
should  be  defined  as  a  cause  of  action, 
so  that  an  individual  would  only  ever 
have  one  "claim  "  for  benefits.  The 
Department  rejected  the  suggestion: 

The  Department  believes  that  the  claims  as 
cause  of  action  analogy  is  misplaced.  The 
more  correct  analogy  would  be  to  a 
complaint  or  other  preliminary  pleading 
which  is  filed  to  initiate  an  adjudication  of 
the  nature  of  the  right  or  the  validity  of  the 
cause  of  action  which  is  being  asserted. 
Throughout  its  various  versions,  the  Act  has 
been  consistent  in  requiring  that  a  claim 
must  be  filed  before  any  determination  of 
eligibility  for  benefits  could  be  undertaken 

48  FR  24283  (May  31,  1983).  Similarly, 
the  Department  has  always  required  that 
a  subsequent  claim  be  adjudicated 
according  to  the  standards  in  effect  at 


the  time  the  new  application  is  filed. 
For  example,  a  miner  whose  1977  claim 
was  adjudicated  and  denied  under  the 
interim  presumption,  20  CFR  §  727.203 
(1999).  is  not  entitled  to  have  a  1987 
claim  adjudicated  under  the  same 
criteria.  Instead,  that  claim  must  be 
adjudicated  under  the  more  restrictive 
Part  718  criteria.  See  Peabodv  Coal  Co. 
v.  Spese.  117  F.3d  1001.  1007  (7th  Cir. 
1997).  The  Department  does  not  believe 
that  it  should  alter  its  consistent 
treatment  of  subsequent  claims  in  order 
to  exclude  those  claims  from 
consideration  under  the  Department's 
revised  regulations. 

(d)  One  commenter  urges  the 
Department  to  alter  its  definition  of  a 

pending"  claim,  which  allows  a  claim 
to  be  considered  "pending"  for  up  to 
one  year  after  it  is  denied.  The 
commenter  suggests  that  the  definition 
violates  the  jurisdictional  rules 
governing  finality  set  forth  in  33  U.S.C. 
§  921.  The  Department  does  not  agree 
that  its  definition  violates  any 
principles  of  finality.  Currently,  a 
claimant  may  file  a  request  for 
modification  at  any  time  within  one 
year  after  the  denial  of  a  claim.  20  CFR 
§  725.310  (1999).  In  fact,  even  a  new- 
claim  filed  during  the  one-year  period 
will  serve  to  reopen  the  existing  claim. 
See  Bettv  B  Coal  Co.  v.  Director.  OWCP. 
194  F3d  491,  497  (4th  Cir,  1999). 
Consequently,  an  employer  has  no 
expectation  that  a  denied  claim  has 
been  fully  and  completely  resolved  until 
after  the  one-year  period  has  passed. 

The  Department's  definition  of  a 
"pending  claim"  is  intended  to  prevent 
the  application  of  certain  regulatory 
revisions  (those  which  will  be  applied 
only  on  a  prospective  basis)  to  any 
claim  that  was  filed  before  the  date  on 
which  those  revisions  take  effect.  The 
definition  includes  claims  pending  at 
various  stages  of  adjudication  [i.e.. 
before  the  district  directors,  the  Office  of 
Administrative  Law  Judges,  the  Benefits 
Review  Board,  or  the  federal  courts).  In 
addition,  some  claims  that  have  been 
finally  denied  prior  to  the  effective  date 
of  the  revisions  can  be  revived  by  a 
subsequent  request  for  modification.  For 
example,  a  claim  may  have  been  finally 
denied  three  months  before  the  rules 
became  effective,  and  the  claimant  may 
file  a  request  for  modification  nine 
months  later  (or  six  months  after  the 
revised  regulations  took  effect).  The 
Department  does  not  intend  that  the 
revised  regulations  that  are  prospective 
only  (including,  for  example,  the 
limitation  on  evidence)  be  used  to 
adjudicate  such  a  claim,  and  has  drafted 
the  definition  of  a  "pending  claim  "  to 
ensure  that  result. 


20  CFR  725.4 

(a)  In  its  first  notice  of  proposed 
rulemaking,  tlie  Department  proposed 
revising  subsection  (d)  to  reflect  the 
Department's  decision  to  discontinue 
publication  of  the  Fart  727  regulations 
in  the  Code  of  Federal  Regulations.  62 
FR  3348  (Jan.  22.  1997).  Subsection  (d) 
therefore  referred  parties  interested  in 
reviewing  the  Part  727  regulations  to  the 
Federal  Register  or  the  most  recent 
version  of  the  Code  of  Federal 
Regulations  containing  the  rules.  The 
Department  did  not  discuss  §  725.4  in 
its  second  notice  of  proposed 
rulemaking.  See  list  of  Changes  in  the 
Department's  Second  Proposal,  64  FR 
54971  (Oct.  8.  1999). 

(b)  Three  comments  urge  the 
Department  to  continue  publishing  the 
Part  727  regulations  because  some 
claims  governed  by  those  regulations  are 
still  in  litigation.  It  remains  the 
Department's  position,  however,  that 
future  publication  of  Part  727  is 
unnecessary,  in  part  because  these 
regulations  do  not  apply  to  any  claim 
filed  after  March  31,  1980,  Thus,  more 
than  twenty  years  have  passed  since 
claims  were  filed  to  which  these 
regulations  apply.  In  addition,  the  Code 
of  Federal  Regulations  has  printed  these 
regulations  annually  for  twenty  years. 
Consequently,  access  to  Part  727  is 
readily  available  in  the  public  domain 
for  the  relatively  few  claims  still  subject 
to  those  regulations. 

(c)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.101 

(a)(i)  The  Department  proposed 
amending  the  definition  of  "benefits" 
(§  725.101(a)(6))  in  the  initial  notice  of 
proposed  rulemaking  to  include  the  cost 
of  the  initial  complete  pulmonary 
examination  of  the  claimant  authorized 
by  the  statute.  30  U.S.C.  923(b); 
§  725.406,  and  subsidized  bv  the  Trust 
Fund.  62  FR  3386  (Jan.  22,  1997). 
Several  commenters  opposed  the  change 
because  they  believed  the  revised 
definition  would  impose  liability  for  the 
examination's  cost  on  the  claimant  if  the 
claim  were  ultimately  denied  or 
withdrawn.  In  response,  the  Department 
assured  the  commenters  that  the  cost 
could  not  be  shifted  to  the  claimant 
despite  its  classification  as  a  'benefit.  " 
64  FR  54982  (Oct.  8,  1999).  The 
Department  also  proposed  adding  a 
reference  to  augmented  benefits  and  a 
cross-reference  to  its  definitional 
regulation  (§  725.520(c)).  64  FR  55023 
(Oct.  8.  1999).  The  Department  intended 
this  change  for  the  convenience  of 
parties  looking  for  a  comprehensive 


definition.  64  FR  54982  (Oct.  8,  1999). 
(ii)  Citing  the  Department's 
representations  concerning  the 
exclusion  of  the  complete  pulmonary 
examination  from  costs  recoverable 
from  the  claimant,  two  conunents  now 
support  the  amended  definition,  (iii) 
One  comment  opposes  the  change 
because  it  shifts  the  cost  of  the 
examination  to  the  responsible  operator 
if  the  claim  is  approved.  The 
Department  responded  to  this  argiunent 
in  the  second  notice  of  proposed 
rulemaking  by  noting  its  disagreement; 
since  1978,  the  regulations  (20  CFR 
725.406(c))  have  required  the  operator 
found  liable  for  the  claimant's  benefits 
to  reimbxu-se  the  Fund  for  the  expenses 
associated  with  the  initial  pulmonary 
examination.  64  FR  54982  (Oct.  8, 
1999).  The  present  comment  states  the 
Department  does  not  have  the  authority 
to  shift  the  cost  of  the  examination, 
citing  West  Virginia  University 
Hospitals,  Inc.  v.  Casey,  499  U.S.  83 
(1991).  At  issue  in  Casey  was  the 
authority  of  a  federal  court  to  shift 
liability  from  one  party  to  its  opponent 
for  the  fees  of  experts  retained  to 
perform  nontestimonial  services.  The 
Supreme  Court  held  the  fee  shifting 
must  be  limited  to  the  specific 
categories  of  expenses  enumerated  in 
the  statute  which  authorized  the  trial 
court  to  award  fees.  Because 
nontestimonial  expert  services  did  not 
come  within  the  ambit  of  any  statutory 
category  of  reimbursable  expenses,  the 
Court  held  the  district  court  could  not 
reallocate  fee  liability.  In  so  holding,  the 
Court  rejected  the  argimient  that  such 
expenses  could  be  considered  part  of  an 
"attorney's  fee,"  liability  for  which  did 
shift. 

The  Department  considers  Casey 
inapposite  to  the  redefinition  of 
"benefits."  That  decision  establishes 
only  that  fees  for  nontestimonial  expert 
services  cannot  be  considered  "attorney 
fees"  for  purposes  of  a  statute  which 
shifts  attorney  fee  liability  to  a 
prevailing  party's  opponent.  Casey  does 
not  preclude  the  Department  from 
defining  a  particular  nontestimonial 
expert  service — the  §  725.406  medical 
examination — as  a  "benefit,"  liability 
for  which  does  shift  to  the  responsible 
operator  if  the  claim  is  ultimately 
approved,  (iv)  The  Department  has  the 
statutory  authority  to  define  "benefits" 
to  include  the  cost  of  the  initial  medical 
examination,  and  to  require  a 
responsible  operator  to  pay  for  the 
examination  in  the  event  the  claim  is 
ultimately  approved.  The  Black  Lung 
Benefits  Act  (BLBA)  incorporates 
section  7  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (LHWCA). 


33  U.S.C  907,  as  incorporated  by  30 
U.S.C  932(a),  Section  7(e)  provides: 

In  the  event  that  medical  questions  are 
raised  in  any  case,  the  Secretar>-  shall  have 
the  power  to  cause  the  employee  to  be 
examined  by  a  physician  employed  or 
selected  by  the  Secretary  and  to  obtain  from 
such  physician  a  report  containing  his 
estimate  of  the  employee's  physical 
impairment  *   *   *  The  Secretary  shall  have 
the  power  in  his  discretion  to  charge  the  cost 
of  examination  or  review  under  this 
subsection  to  the  employer,  if  he  is  a  self- 
insurer,  or  to  the  insurance  company  which 
is  carrying  the  risk,  in  appropriate  cases,  or 
to  the  special  fund  *   *   *. 

33  U.S.C,  907(e).  Each  miner's  claim 
filed  under  the  Black  Lung  Benefits  Act 
(BLBA)  raises  "medical  questions" 
because  the  status  of  the  miner- 
claimant's  pulmonary  condition  is  the 
primary  issue  in  every  claim.  Section 
7(e)  authorizes  the  Department  to 
provide  each  miner-claimant  with  a 
complete  pulmonary  examination,  and 
therefore  address  the  "medical 
questions"  raised  by  the  claim.  Thus, 
Section  7(e)  provides  the  Department 
with  the  method  for  fulfilling  its 
obligation  under  30  U.S.C.  923(b)  to 
provide  ieach  miner  with  the 
opportxmity  to  substantiate  his  claim  by 
undergoing  a  complete  pulmonary 
evaluation.  Section  7(e)  also  authorizes 
the  Department,  at  its  discretion,  to 
charge  the  cost  of  the  examination  to  the 
responsible  operator.  The  Department's 
regulations  have  recognized  this 
statutory  authority  since  1972.  when 
section  7  was  first  incorporated  into  the 
BLBA,  without  regard  to  whether  the 
claimant  ultimately  prevailed.  20  CFR 
725.139,  37  FR  25466  (Nov.  30,  1972) 
(deputy  commissioner  has  discretion  to 
assess  the  operator  or  its  insurer  for  the 
cost  of  a  physician's  examination 
conducted  to  resolve  medical  questions 
raised);  725.133  (1978)  (deputy 
commissioner  has  the  authority  to 
assess  a  notified  operator  or  its  insurer 
for  the  cost  of  the  miner-claimant's 
initial  medical  examination).  The 
Department  promulgated  its  current 
regulation  implementing  section  7(e)  for 
BLBA  purposes  (20  CFR  725.406(c))  in 
1978  after  Congress  amended  section 
413fb)  to  provide  for  complete 
pulmonary  examinations.  It  requires  the 
operator  adjudged  liable  for  the 
claimant's  benefits  to  reimburse  the 
Fund  for  the  expenses  associated  with 
the  examination.  The  Department  has 
determined  that  such  assessments  are 
appropriate  in  those  cases  in  which  the 
award  of  benefits  for  which  an 
individual  operator  is  liable  has  become 
final.  In  the  remaining  cases,  the 
Department  believes  the  cost  of  the 
examinations  should  be  absorbed  by  the 


coal  mining  industry  as  a  whole  by 
imposing  the  costs  on  the  Trust  Fund. 
26  U.S.C.  9501(d)(1).  As  money  payable 
under  section  932(a).  which 
incorporates  section  7,  the  pulmonarv' 
examination  cost  is  properly  classified 
as  a  "benefit"  and  the  liable  operator 
must  reimburse  the  Trust  Fund  for  such 
cost  under  30  U.S.C.  934.  The 
responsible  operator  is  required  to 
secure  the  payment  of  benefits  for 
which  it  is  liable  under  section  932.  :  0 
U.S.C.  933(a).  The  Department 
accordingly  rejects  the  comment's 
position  that  it  lacks  the  authority  to 
define  "benefits"  to  include  the  cost  of 
the  pulmonary  examination  required  by 
30  U.S.C.  923(b).  (v)  No  other  comments 
were  received  concerning  this 
definition,  and  no  changes  were  made 
in  it. 

(b)(i)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
amending  §  725.101(a)(13),  "Coal 
Preparation,"  and  (a){19),  "Miner  or 
CoaJ  Miner."  to  specify  that  coke  oven 
workers  are  excluded  from  coverage 
under  the  BLBA.  62  FR  3386,  3387  (Jan. 
22,  1997).  The  Department  received 
three  comments  supporting  the 
proposed  change,  which  were  noted  in 
the  preamble  to  the  second  proposed 
rulemaking,  64  FR  54982  (Oct.  8,  1999). 
The  Department  further  clarifies  the 
intended  scope  of  these  definitions.  In 
the  initial  notice  of  proposed 
rulemaking,  the  Department  noted  a 
long  held  position  that  "the  preparation 
activities  undertaken  at  coke  ovens  are 
not  covered  by  the  BLBA."  62  FR  3348 
(Jan.  22,  1997).  The  Department  now 
believes  this  language  may  have  been 
too  broad,  and  accordingly  amends  the 
language  of  §  725.101(a)(l'9)  to  effectuate 
its  intention  that  the  definition  of 
"Miner"  exclude  from  coverage  only 
those  workers  in  the  coke  industr>^  who 
are  actually  employed  as  coke-oven 
workers,  i.e.,  those  at  the  coke- 
producing  ovens.  See,  e.g..  Sexton  v. 
Mathews.  538  F.2d  88.  89  (4th  Cir.  1975) 
(holding  an  individual  who  loaded  coke 
ovens  with  coal,  leveled  the  coal  inside 
the  oven,  and  shoveled  finished  coke  for 
shipment,  was  not  a  "coal  miner"  under 
the  BLBA).  The  Department,  however, 
does  not  intend  for  the  identity  of  the 
individual's  employer  as  a  coke 
manufacturer  to  be  the  determinative 
inquiry.  In  some  cases,  coke  industry 
employees  may  be  otherwise  employed 
in  activities  which  amount  to  custom 
coal  preparation  or  come  within  the 
types  of  activities  enumerated  in 
§  725.10l(a)(13).  Those  workers  should 
not  be  excluded  from  BLBA  coverage 
solely  because  they  are  employed  by  a 
coke  producer.  See  Hanna  v.  Director. 
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OWCP.  860  F.2d  88.  92  (3d  Cir.  1988) 
(stating:  "[T|he  appropriate 
characterization  of  (the  claimant's]  work 
for  purposes  of  entitlement  under  the 
Act  is  determined  by  evaluation  of  what 
he  did.  and  not  bv  who  employed 
him").  The  plain  language  of  the 
statuton,-  and  regulator\-  definitions  of 
"miner  "  focuses  on  what  work  the 
individual  performed  and  where  (s)he 
performed  that  work,  and  not  who 
employed  the  individual.  With  respect 
to  "Coal  preparation.  "  the  Department 
has  deleted  the  reference  to  coke  oven 
workers  because  the  phrase  is 
redundant  in  view  of  the  language  in 
"Miner."  (ii)  No  other  comments  were 
received  concerning  these  definitions 
(iii)  The  Department  has  changed 
§  725.101(a)(19)  by  substituting  the 
words  "coal  mine  dust"  for  "coal  dust   " 
This  change  makes  the  regulation 
consistent  with  the  Department's  long- 
held  position  that  the  occupational  dust 
exposure  at  issue  under  the  BLBA  is  the 
total  exposure  arising  from  coal  mining 
and  not  only  exposure  to  coal  dust 
itself.  The  Department  previously 
explained  this  position  in  the  second 
notice  of  proposed  rulemaking.  There 
the  Department  made  the  same  change 
to  §  725.491(d).  64  FR  54998  (Oct.  8, 
1999).  A  comment  responding  to  the 
initial  notice  of  proposed  rulemaking. 
62  FR  3409  (Jan.  22,  1997),  had 
identified  an  inconsistency  between  the 
reference  to  "coal  mine  dust""  in  the 
definition  of  a  "miner"  (§  725  202)  and 
the  reference  to  "coal  dust"'  in 
§  725.491,  The  Department  agreed  that  a 
consistent  reference  to  'coal  mine  dust"' 
should  be  used  throughout  the 
regulations.  "Coal  mine  dust  "  means 
any  dust  generated  in  the  course  of  coal 
mining  operations,  including 
construction.  The  Department  noted 
that  this  interpretation  is  consistent 
with  Congressional  intent  to 
compensate  for  a  broad  arrav  of  dust- 
related  lung  diseases  which  can  be 
linked  to  coal  mining.  64  FR  54998  (Oct. 
8,  1999).  Finallv.  bv  making  the  change 
in  §725.101(a)(19),  the  Department 
expresses  its  disagreement  with  the 
result  reached  by  the  Tenth  Circuit  in 
Bndger  Coal  Co./Pac.  Minerals.  Inc.  v 
Director.  OWCP  [Harropl.  927  F.2d  1150 
(10th  Cir.  1991),  which  held  that  "coal 
dust"  means  only  dust  actually 
containing  coal  particulates.  927  F.2d  at 
1154.  In  the  Department's  view,  Harrop 
represents  too  narrow  a  reading  of 
Congress"  intent.  See  William  Bros..  Inc 
v.  Pate.  833  F,2d  261,  264  (11th  Cir. 
1987);  Williamson  Shaft  Contracting  Co 
V.  Phillips.  794  F.2d  865.  870  (3d  Cir 
1986)  (both  cases  agreeing  with  the 


Department  that  "coal  mine  dust'  is  a 
permissible  interpretation  of  BLBA). 

(c)  The  Department  proposed 
amending  §  725.101(a)(16),  "District 
Director,"'  in  the  initial  notice  of 
proposed  rulemaking  to  substitute  that 
title  for  "Deputy  Commissioner,  "  and 
ensure  that  any  actions  taken  by  a 
district  director  would  be  afforded  the 
same  legal  force  as  any  action  of  a 
deputy  commissioner.  62  FR  3348,  3386 
(Ian.  22,  1997).  No  comments  were 
received  concerning  this  definition,  and 
no  changes  were  made  in  it. 

(d)  The  Department  proposed 
amending  §  725.101(a)(17),  "Division  or 
DCMWC.  "  in  the  initial  notice  of 
proposed  rulemaking  to  identify  the 
agency  within  the  Department  which 
contains  the  Office  of  Workers' 
Compensation  Programs  amd  the 
Division  of  Coal  Mine  Workers" 
Compensation.  62  FR  3348.  3386  (Jan. 
22,  1999).  No  comments  were  received 
concerning  this  definition,  and  no 
changes  were  made  in  it. 

(e)(i)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
amending  the  definition  of  "workers' 
compensation  law"  (725.101(a)(31))  to 
exclude  certain  benefits  paid  from  a 
state's  general  revenues.  62  FR  3387 
(Jan.  22,  1997).  The  proposal  responded 
to  decisions  from  the  Benefits  Review 
Board  and  Third  Circuit  rejecting  the 
Department's  longstanding 
interpretation  of  the  term.  O'Brockta  v. 
Eastern  Associated  Coal  Co..  18  Black 
Lung  Rep.1-72,  1-79/1-80  (1994),  aff'd 
sub  nom  Director.  OWCP  v.  Eastern 
Associated  Coal  Co..  54  F.3d  141,  148- 
150  (3d  Cir.  1995).  62  FR  3348-^9  (Jan. 
22,  1997),  The  Department  received 
comments  to  its  initial  proposal 
opposing  the  change  and,  in  the  second 
notice  of  proposed  rulemaking, 
explained  that  the  Third  Circuit  had 
suggested  the  Department  alter  the 
regulation  to  reflect  accurately  the 
Department's  intended  meaning.  64  FR 
54982-83  (Oct.  8,  1999).  (ii)  Two  new 
comments  support  the  Department's 
change,  (iii)  tjne  comment  opposes  the 
amended  definition  because  it  will 
adversely  affect  the  Trust  Fund 
financially  by  making  certain  state 
benefits  unavailable  for  offset  against 
corresponding  federal  benefits.  The 
commenter  notes  the  change  will 
therefore  indirectly  affect  the  coal 
producers  who  finance  the  Fund.  The 
comment,  however,  overlooks  the  fact 
that  any  adverse  effect  on  operators  is 
expected  to  be  minimal  because  of  the 
very  small  number  of  claims  which 
would  be  affected  by  the  exclusion  of 
state-funded  benefits.  This  effect  is  also 
spread  across  the  entire  industry  since 
the  industry  as  a  whole  pays  the  coal 


excise  tax.  Finally,  using  state  benefits 
entirely  funded  by  state  general 
revenues  to  offset  federal  benefits  would 
confer  a  windfall  on  responsible 
operators,  at  least  in  those  few  cases  in 
which  such  state  payments  may  be 
available  concurrently  with  a  period  of 
federal  entitlement.  If  such  were  the 
case,  an  individual  operator  would  be 
able  to  offset  its  monthly  federal 
benefits  liability  by  an  amount  of  money 
the  state  paid  the  claimant  from  its  own 
general  revenues.  Thus,  the  operator 
would  profit  by  using  state  benefits 
which  it  had  not  paid  to  reduce  its 
federal  liability.  The  proposed 
definition  of  "workers'  compensation 
law"'  eliminates  this  windfall,  (iv)  One 
comment  opposes  the  change  because  it 
codifies  an  alleged  political  agreement 
between  the  Department  and  one 
congressman,  and  favors  only 
Pennsylvania  residents.  The  commenter 
also  states  that  the  change  will  not  affect 
pending  or  new  claims  from  that  state, 
but  may  have  unintended  consequences 
elsewhere.  Neither  point  provides  any 
basis  for  changing  the  Department's 
proposal,  the  purpose  of  which  is  to 
clarify  long-standing  policy.  With 
respect  to  the  first  point,  the  comment 
fails  to  consider  the  historical  basis  of 
the  Department's  policy  and  its 
grounding  in  the  legislative  history  of 
the  BLBA.  Part  B  of  the  BLBA  contains 
a  "maintenance  of  effort  "  provision,  30 
U,S.C.  924(d).  which  states  that  no 
federal  benefits  shall  be  paid  to  the 
resident  of  any  State  which  reduces  the 
resident's  state  worker's  compensation 
benefits  because  of  a  federal  award. 
Both  Parts  B  and  C  also  each  require 
federal  benefits  to  be  reduced  by  the 
amount  of  any  payments  received  by  a 
claimant  under  a  state  workers' 
compensation  program  for  disability 
caused  bv  pneumoconiosis,  30  U,S,C, 
922(b),  9'32(g),  On  the  eve  of  the  BLBA's 
enactment  in  1969,  the  House  Managers 
of  the  bill  explained  in  the  joint 
conference  report:  "Benefit  payments 
made  under  State  programs  funded  by 
general  revenues  are  not  included  in  the 
maintenance  of  effort  provision  in  the 
House  amendment  for  the  reason  that 
they  are  not  to  be  considered  workmen's 
compensation,  unemployment 
compensation,  disability  insurance 
programs  as  such  programs  are  generally 
understood,  and  as  they  are  intended  to 
be  understood  within  the  context  of  this 
benefit  program,"  H,R,  Rep,  No.  761, 
91st  Cong.,  1st  Sess.  (1969).  reprinted  in 
Senate  Conun,  on  Labor  and  Public 
Welfare,  Legislative  Histoid'  of  the 
Federal  Coal  Mine  Health  and  Safety 
Ac(o/J969,  1507.  1530(1975), 
Congressman  Dent  of  Pennsylvania 


reinforced  this  understanding  in  his 
discussion  of  the  offset  provisions  and 
which  state  benefits  could  be  used  to 
offset  the  federal  benefits: 

We  are  not  talking  about  State  programs 
funded  through  general  revenues.  Any  State 
that  has  such  programs  could  reduce  benefits 
payable  to  persons  eligible  to  receive  them 
under  this  provision.  If  the  State  did  not  so 
reduce  the  benefits,  such  benefits  could  not 
be  offset  or  deducted  from  payments  under 
this  provision, 

115  Cong.  Rec.  39713  (1969).  No 
contrary  expression  of  understanding 
appears  in  die  legislative  history. 
Consequently,  the  Department  fairly 
understood  Congressional  intent  to 
exclude  state-fimded  disability  benefits 
being  used  to  reduce  federal  benefits. 
The  Third  Circuit  did  not  invalidate  the 
Department's  policy  or  contradict  its 
understanding  of  Congressional  intent; 
the  Court  merely  held  that  the 
Department's  regulation  was 
inconsistent  with  its  policy,  and 
therefore  the  policy  could  not  be 
sustained.  As  for  the  limited  impact  of 
proposed  §  725.101(a){31)  on 
Pennsylvania  residents,  the  Department 
acknowledges  that  Pennsylvania 
enacted  legislation  in  1970  to  suspend 
state  benefits  paid  from  general 
revenues  if  the  claimant  received  a 
federal  award.  77  P.S.  1401(k).  Those 
benefits  therefore  become  unavailable 
for  offset  against  federal  payments  in 
any  event.  The  possibility  remains  that 
Pennsylvania  may  change  its  law  in  the 
future.  Because  the  O'Brockta  decision 
raises  doubt  concerning  the 
Department's  interpretation  of  "workers' 
compensation  law,"  the  Department 
believes  the  regulation  shoiild  be 
clarified  to  implement  Congressional 
intent  to  exclude  state  benefits  funded 
by  general  revenues.  Finally,  the 
potential  impact  of  the  change  on  states 
other  than  Pennsylvania  is  speculative 
at  best,  but  all  states,  like  the  public  as 
a  whole,  are  entiUed  to  a  clear  statement 
of  govermnental  policy.  In  the  event  any 
other  State  enacts  legislation 
comparable  to  the  Peimsylvania 
program  in  the  future,  the  legislature 
will  have  a  clear  understanding  of  the 
Department's  position  on  the  meaning 
of  "workers'  compensation  law."  (v)  No 
other  comments  were  received 
concerning  this  definition,  and  no 
changes  were  made  in  it. 

(f)(i)  The  Department  initially 
proposed  a  uniform  definition  of  "year" 
(§  725.101(a){32))  for  computing  the 
length  of  coal  mine  employment  when 
required  in  the  adjudication  of  cleums, 
62  FR  3387  (Jan.  22,  1997).  Under  the 
proposed  definition,  a  "year" 
encompassed  either  a  calendar  year  or 
partial  periods  totaling  a  year,  during 


which  the  miner  must  have  received 
pay  for  work  as  a  miner  for  at  least  125 
days;  computing  a  year  included 
periods  when  the  miner  received  pay 
while  on  an  approved  absence,  e.g. 
vacation  or  sick  leave.  The  Department 
proposed  that,  to  the  extent  the 
evidence  permitted,  the  beginning  and 
ending  dates  of  all  periods  of  coal  mine 
emplojTnent  be  ascertained.  In  the  event 
the  evidence  was  insufficient  to 
establish  such  dates  or  if  the  miner's 
employment  lasted  less  than  a  year,  the 
Department  proposed  a  formula  for 
computing  the  length  of  coal  mine 
employment  based  on  the  miner's 
annual  earnings  compared  to  average 
wage  statistics  for  miners  compiled  by 
the  Bureau  of  Labor  Statistics  (BLS),  In 
response  to  a  comment  opposing  the 
inclusion  of  approved  absences  from 
work  in  computing  the  length  of  coal 
mine  employment,  the  Department  cited 
judicial  decisions  upholding  its 
position.  64  FR  54983  (Oct,  8.  1999),  In 
the  second  notice  of  proposed 
rulemaking,  the  Department  altered  the 
regulation  to  account  for  leap  years  by 
adding  "366  days"  to  the  definition,  64 
FR  55024  (Oct,  8,  1999),  The 
Department  now  has  amended  the 
language  of  §  725.101(a)(32)  to  clarify 
that  periods  of  approved  absences  count 
only  towards  the  miner's  "year"  of 
employment,  and  not  to  the  actual  125 
"working  days"  during  which  the  miner 
must  have  worked  and  received  pay  as 
a  miner.  Thus,  in  order  to  have  one  year 
of  coal  mine  employment,  the  regulation 
contemplates  an  emplojTnent 
relationship  totaling  365  days,  within 
which  125  days  were  spent  working  and 
being  exposed  to  coal  mine  dust,  as 
opposed  to  being  on  vacation  or  sick 
leave,  (ii)  In  response  to  the  second 
notice  of  proposed  rulemaking,  two 
comments  support  the  new  definition 
because  it  does  not  afford  definitive 
weight  to  Social  Security 
Administration  records.  The 
Department  emphasized  in  its  second 
notice  of  proposed  rulemaking  that 
§  725.101(a){32)  does  not  place  special 
weight  on  any  particular  type  of 
evidence  in  determining  how  long  an 
individual  worked  as  a  coal  miner,  64 
FR  54983  (Oct.  8,  1999),  Rather. 
§  725.101(a)(32)(ii)  recognizes  that 
factual  findings  concerning  a  miner's 
work  history  should  be  based  on  all  of 
the  credible  evidence  available  to  the 
adjudicator,  (iii)  One  comment  opposes 
the  proposed  formula  for  computing  a 
year  because  it  may  underestimate  a 
miner's  employment  if  the  miner 
worked  in  a  low-wage  geographic  area. 
The  commenter  urges  crediting  a  Social 
Security  earnings  quarter  of  coverage  as 


a  calendar  quarter  of  coal  mine 
employment,  particularly  for  periods  of 
coal  mine  employment  that  occurred 
many  years  ago.  Although  this  comment 
raises  a  legitimate  concern,  no  chang     n 
the  regulation  is  necessary.  The 
proposed  formula  provides  a  default 
means  of  determining  the  length  of  time 
an  individual  worked  as  a  coal  miner. 
This  method  may  be  used  when  the 
beginning  and  ending  dates  of  the 
miner's  work  cannot  be  ascertained 
from  the  existing  evidence,  or  the  miner 
worked  less  than  a  year  as  a  miner. 
Moreover,  the  Department  notes  that  the 
regulation  allows  a  party  to  introduce 
ciny  relevant  evidence  concerning  the 
miner's  employment.  In  any  individual 
case,  the  miner  may  prove  that  the 
wages  he  received  were  below  the 
industry  average,  (iv)  One  comment 
opposes  the  inclusion  of  non-work 
periods  of  employment  when 
calculating  a  year  of  employment 
because  the  miner  is  not  exposed  to  any 
occupational  hazard  during  such 
periods.  The  Department  disagrees,  at 
least  with  respect  to  determining 
whether  the  miner  worked  a  "year." 
Judicial  precedent  has  firmly 
established  the  legitimacy  of  counting 
periods  of  absence  from  the  workplace 
for  sickness  or  vacations  as  part  of  the 
miner's  year(s)  of  employment.  See  64 
FR  54983  (Oct.  8.  1999).  Despite  the  lack 
of  actual  exposure  to  coal  mine  dust 
during  these  periods,  the  employment 
relationship  between  the  miner  and  his 
employer  remains  intact.  Consequently, 
such  periods  of  non-exposure  may  be 
included  in  the  computation  of  the 
miner's  work  histor\'.  The  Department 
agrees,  however,  that  such  absences 
should  not  be  included  when 
determining  whether  the  miner  actually 
worked  at  least  125  days  during  the 
year.  The  125-day  requirement  means 
days  of  actual  employment  as  a  coal 
miner,  and  the  regulation  has  been 
clarified  to  make  the  Department's 
position  clear.  See  generally  Director, 
OWCPx.  Gardner.  882  F,2d  67.  69-70 
(3d  Cir,  1989)  (noting  "(tlhe  125  day 
limit  [in  20  CFR  725,493(b)]  relates  to 
the  minimum  amount  of  time  the  miner 
may  have  been  exposed  to  coal  dust 
while  in  employment  by  [the] 
operator,  ");  but  see  Thomas  v. 
BethEnerg}'  Mines.  Inc..  21  Black  Lung 
Rep.  1-10  (1997)  (holding  sick  leave 
may  be  counted  in  determining  whether 
miner  worked  125  days  during  year). 
Thus,  the  periods  of  approved  absence 
from  the  workplace  may  be  counted 
only  towards  the  miner"s  calendar  year 
of  work,  (v)  One  comment  generally 
opposes  the  definition  contending  it  is 
based  on  outmoded  concepts  and 
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science.  The  commenter  notes  that 
miners  today  are  exposed  to  less  dust  as 
a  result  of  more  hygienic  working 
conditions.  The  Department,  however, 
believes  the  definition  provides  a 
rational  methodology  for  determining 
the  length  of  a  miner's  employment 
relationship  with  an  operator.  The 
essential  issues  are  the  period(s)  of  time 
the  coal  mine  operator  employed  the 
miner,  and  the  number  of  days  during 
a  year  of  employment  that  the 
individual  actually  worked  as  a  coal 
miner.  If  the  miner  actually  worked  at 
least  125  days  during  a  calendar  year  or 
partial  periods  of  different  years  totaling 
a  365-day  period,  then  the  miner  has 
worked  one  year  for  purposes  of  the 
program  regulations.  Whether  the  miner 
was  exposed  to  reduced  levels  of  coal 
mine  dust  during  the  working  days  is 
irrelevant  to  this  computation  Rather, 
such  evidence  may  be  relevant  to  an 
operator's  attempt  to  rebut  the 
presumption  of  regular  and  continuous 
exposure  to  coal  mine  dust  found  in 
*»  725.491(d).  With  respect  to  the  125- 
working  day  issue,  the  Department 
notes  its  disagreement  with  Landes  v. 
Director.  OWCP.  997  F.2d  1192.  1197- 
98  (7th  Cir.  1993),  and  Yauk  v.  Director. 
OWCP.  912  F.2d  192.  195  (8th  Cir.  1989) 
(both  cases  decided  under  20  CFR 
718.301(b)).  In  both  cases,  the  court  held 
that  a  miner  should  receive  credit  for  a 
full  year  of  employment  for  each  partial 
period  of  each  calendar  year  during 
which  the  miner  worked  at  least  125 
days.  The  Department  believes  the 
partial  periods  must  be  aggregated  until 
they  amount  to  one  year  of  coal  mine 
employment  comprising  a  365-day 
period.  Only  then  should  the  factfinder 
determine  whether  the  miner  spent  at 
least  125  working  days  as  a  coal  miner 
during  the  vear.  See  Croucher  v. 
Director.  OWCP.  20  Black  Lung  Rep.  1- 
67  (1996)  (holding  "year"'  means 
calendar  year  or  partial  periods  totaling 
calendar  year:  opposing  partv  may 
establish  irregular  employment  by 
showing  miner  worked  fewer  than  125 
days  during  year).  Consequentlv,  no 
basis  has  been  provided  for  abandoning 
the  proposed  definition  of  a  "year.  "  (vi) 
No  other  comments  were  received 
concerning  this  definition,  and  no 
changes  were  made  in  it. 

20  CFR  725.103 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
§  725.103  as  a  regulation  of  general 
applicability  to  delineate  the  general 
burdens  of  proof  for  the  parties  to  a 
claim.  62  PR  3388  (]^.  22,  1997).  The 
comments  opposing  this  regulation 
challenged  the  Department's  authoritv 
to  adjust  the  burdens  of  proof  among  the 


parties.  The  Department  responded  with 
a  detailed  analysis  of  the  relevant 
precedent  and  its  own  authority.  64  FR 
54972-74  (Oct.  8.  1999).  For  a  number 
of  reasons,  the  Department  concluded 
that  the  Administrative  Procedure  Act 
(.\PA),  5  U.S.C.  556(d),  does  not 
preclude  it  from  incorporating 
presumptions  into  the  regulations 
which  reallocate  the  burden  of  proving 
certain  facts.  First,  the  statute  itself 
places  limitations  on  the  operation  of 
the  APA  while  conferring  on  the 
Secretary-  broad  regulatorv'  authority. 
The  Federal  Mine  Safetv  and  Health  Act 
(FMSH.M,  which  includes  the  Black 
Lung  Benefits  Act  (BLBA)  as  title  IV. 
generally  e,xempts  its  provisions  from 
the  APA.  30  U.S.C.  956.  The  BLBA. 
however,  incorporates  section  19  of  the 
Longshore  and  Harbor  Workers' 
c:ompensation  Act  (LHWCA).  33  U.S.C. 
919(d),  thereby  making  the  APA 
applicable  to  the  adjudication  of  claims. 
The  incorporation  of  the  APA  is  subject 
to  one  important  constraint:  Congress 
conferred  on  the  Secretary  the  authority 
to  vary  the  terms  of  the  incorporated 
provisions  by  regulation.  30  U.S.C. 
932(a)  (provisions  of  LHWCA  apply  to 
BLBA  "except  as  otherwise  provided 
*    *    *  by  regulations  of  the  Secretary"). 
See  generally  Director,  OWCP  v. 
National  Mines  Corp..  554  F.2d  1267. 
1273-74  (4th  Cir.  1977);  Patton  v. 
Director.  OWCP.  763  F.2d  553.  559-60 
(3d  Cir.  1985).  Second,  the  Department 
noted  that  the  Supreme  Court's  decision 
in  Director.  OWCP  v.  Greenwich 
Collieries.  512  U.S.  267  (1994),  did  not 
address,  much  less  restrict,  the 
Department's  statutory  authority  to  alter 
the  applicability  of  the  APA.  In 
Greenwich  Collieries,  the  Supreme 
Court  addressed  only  whether  the 
Department  had  promulgated  a 
regulatory  presumption  (20  CFR  718.3) 
that  required  a  finding  for  the  claimant 
if  the  evidence  for  and  against  a 
claimant  on  a  particular  issue  was    . 
evenly  balanced.  The  Court  considered 
§  718.3(c)  too  ambiguous  to  operate  as 
an  exception  to  the  APA's  requirement 
that  the  party  who  bears  the  burden  of 
persuasion  must  prevail  by  a 
preponderanc:e  of  the  evidence.  Because 
the  Court's  interpretation  of  the 
regulation  resolved  the  issue,  the  Court 
did  not  reach  the  Department's 
argument  that  it  has  statutorv'  authority 
to  override  5  U.S.C.  556(d)  by  regulation 
and  shift  the  burden  of  persuasion  as 
well.  Furthermore,  the  Court  did  not 
decide  which  party  bears  the  burden  of 
persuasion:  rather,  it  determined  only 
what  standard  of  proof  must  be  met  by 
the  partv  bearing  the  burden  of 
persuasion.  The  Department  therefore 


concluded  Green mc/i  Collieries  does 
not  prohibit  the  Department  from 
assigning  burdens  of  proof  to  parties 
other  than  the  claimant  if  necessan,'  to 
achieve  the  goals  of  the  BLBA.  64  FR 
54973  (Oct.  8.  1999).  Finally,  the 
Department  surveyed  other  decisions 
which  upheld  the  authority  of  an  agency 
to  allocate  the  burden  of  persuasion  by 
means  of  factual  presumptions.  This 
caselaw  lent  additional  support  for  the 
Department's  conclusion  that  its  general 
rulemaking  authority  permitted  it  to 
adjust  the  burdens  of  proof  among  the 
parties,  provided  a  rational  basis  existed 
between  the  proven  facts  and  those 
presumed. 

(b)  One  comment  contends  the 
Department  has  no  authority  under  the 
APA  to  allocate  burdens  of  proof  in  a 
proceeding  before  an  administrative  law 
judge  (ALJ).  The  comment  cites  no 
authority,  statutorv'  or  otherwise,  for  this 
proposition.  For  purposes  of  responding 
to  the  comment,  the  Department 
assumes  the  reference  to  ALJ 
proceedings  means  a  reference  to  a 
proceeding  governed  by  the  APA, 
including  5  U.S.C.  556(d)  (allocating 
burden  of  persuasion  to  proponent  of  a 
rule  or  order).  In  the  second  notice  of 
proposed  rulemaking,  the  Department 
examined  the  statutory  authority  which 
permits  it  to  vary  the  terms  of  the  APA 
by  regulation.  64  FR  54973  (Oct.  8, 
1999).  The  comment  provides  no 
refutation  of  the  conclusions  drawn 
from  this  cinalysis.  Because  the 
Department  has  already  responded  to 
the  substance  of  the  comment's 
objection,  no  further  response  is 
warranted. 

(c)  One  comment  suggests  the 
Supreme  Court's  decision  in  Allentown 
Mack  Sales  &■  Service.  Inc.  v.  NLRB.  522 
U.S.  359  (1998),  prohibits  the 
Department  from  reallocating  burdens  of 
proof  absent  statutory  authority.  As  an 
initial  matter,  the  Department  addressed 
this  decision  in  its  second  notice  of 
proposed  rulemaking.  64  FR  54973  (Oct. 
8.  1999).  The  Department  quoted  dicta 
from  the  majority  opinion  which 
explicitly  supports  the  authority  of  an 
agency  to  promulgate  "counterfactuaJ 
evidentiary  presumptions  *   *   *  as  a 
way  of  furthering  legal  or  policy 
goals[.l"  522  U.S.  at  378.  The  comment 
does  not  respond  to  this  analysis,  or 
explain  in  what  manner  the  Department 
has  erroneously  interpreted  the 
decision.  In  any  event,  the  Department 
believes  Allentown  Mdck  provides  no 
precedential  basis  for  limiting  the 
Department's  authority  to  assign 
burdens  of  production  and  persuasion 

to  parties  other  than  the  claimant.  That 
case  involved  a  dispute  over  the 
evidentiary  showing  a  company  must 


make  to  deny  recognition  to  an 
incumbent  union.  According  to  NLRB 
case  law,  the  company  must  establish  a 
"reasonable  doubt"  that  the  union 
enjoys  the  majority  support  of  its 
members.  The  NLRB  held  that 
Allentown  Mack  had  not  established  the 
existence  of  such  doubt  by  a 
preponderance  of  the  evidence.  The 
Supreme  Court  ultimately  overtuimed 
the  Board's  factual  findings  because  the 
Court  concluded  the  Board  had  applied 
in  actuality  a  higher  burden  of  proof 
than  it  had  announced  in  its  decisions. 
522  U.S.  at  378-80.  Although  the 
comment  depicts  this  decision  as  an 
extension  of  Greenwich  Collieries, 
Allentown  Mack  has  no  bearing  on  an 
agency's  authority  to  vary  the  terms  of 
the  APA  or  reallocate  the  biuden  of 
persuasion  to  a  party  other  than  the 
proponent  of  a  rule  or  order.  Allentown 
Mack  establishes  only  the  proposition 
that  an  agency  cannot  announce  one 
standard  of  proof  in  principle  and  apply 
a  higher  standard  of  proof  in  practice. 
The  Department  therefore  rejects  the 
comment's  position, 

(d)  No  other  comments  were  received 
concerning  this  definition,  and  no 
changes  were  made  in  it. 

Subpart  B 

20  CFR  725.202 

(a)  The  Department  proposed 
changing  the  definition  of  "miner"  in 
the  initial  notice  of  proposed 
rulemaking.  62  FR  3388-89  (Jan.  22, 
1997).  Specifically,  the  Department 
proposed  creating  a  rebuttable 
presumption  that  any  individual 
working  in  or  around  a  coal  mine  or 
coal  preparation  facility  was  a  "miner" 
within  the  meaning  of  the  Black  Lung 
Benefits  Act  (BLBA).  The  party  liable  for 
benefits  could  rebut  the  presumption  by 
proving  the  individual  did  not  perform 
coal  extraction,  preparation  or 
transportation  work  while  at  the  mine 
site,  or  did  not  engage  in  mine 
maintenance  or  construction.  The 
presumption  could  also  be  rebutted  by 
demonstrating  that  the  individual  was 
not  regularly  employed  around  a  coal 
mine  or  coal  preparation  facility.  The 
Department  also  proposed  restructuring 
the  existing  regulation  (20  CFR  725.202) 
to  differentiate  special  provisions 
applicable  only  to  transportation  and 
construction  workers.  See  generally  64 
FR  3349  (Jan.  22.  1997).  The  Department 
did  not  propose  any  further  changes  to 
this  regulation  in  the  second  notice  of 
proposed  rulemaking.  64  FR  54971  (Oct. 
8,  1999). 

(b)  Two  comments  generally  object  to 
the  revised  definition  of  "miner," 
arguing  that  it  forces  operators  to  defend 


against  claims  from  employees  only 
peripherally  involved  in  the  coal  mining 
process.  The  revisions  primarily 
rearrange  the  component  parts  of  20 
CFR  725.202(a),  and  segregate  special 
provisions  involving  construction  and 
transportation  workers.  The  regulation 
does  include  a  rebuttable  presumption 
that  any  on-site  worker  at  a  coal  mine 
or  coal  preparation  facility  is  a  "miner." 
This  presumption  reflects  the  rational 
assumption  that  an  individual  working 
in  or  around  a  coal  mine  is  involved  in 
the  extraction,  preparation  or 
transportation  of  coal,  or  in  the 
construction  of  a  mine  site;  these 
functions  are  enumerated  by  the 
statutory  definition  of  a  "miner."  The 
operator  may  rebut  the  presumption  by 
disproving  either  the  required  nexus 
between  the  worker's  duties  and  coal 
mining,  or  any  regular  employment  at  a 
coal  mine  facility.  This  burden  is  not 
onerous  given  the  operator's  access  to 
information  about  the  use  and  duties  of 
the  workers  at  its  facilities. 

(c)  One  comment  objects  to  coverage 
for  coal  mine  construction  workers 
whose  jobs  are  integral  to  the 
construction  of  a  coal  mine  site  or 
facility.  The  commenter  argues  that 
coverage  should  include  only  those 
construction  workers  whose  jobs  are 
integral  to  the  extraction  or  preparation 
of  coal,  citing  William  Bros.,  Inc.  v.  Pate, 
833  F.2d  261  (11th  Cir.  1987),  and 
Bridger  Coal  Co./Pac.  Minerals.  Inc.  v. 
Director,  OWCP  [Harrop] ,  927  F.2d  1150 
(10th  Cir.  1991),  and  only  if  those 
individuals  are  also  exposed  to  coal 
dust  as  a  result  of  their  work.  The 
Department,  however,  believes  the  focus 
on  mine  construction,  rather  than  coal 
extraction  or  preparation,  is  consistent 
with  Congressional  intent  in  extending 
coverage  to  construction  workers.  The 
Fourth  Circuit  has  identified  the  flaw  in 
using  the  traditional  "situs/function" 
test  for  coal  mine  construction  workers: 
"Coal  mine  construction  *   *   *  involves 
neither  the  extraction  nor  preparation  of 
coal.  If,  therefore,  we  apply  the  two-step 
test  to  coal  mine  construction  workers, 
they  would  rarely,  if  ever,  qualif\-  as 
miners  under  the  Act."  The  Clem  Co.  v. 
McKinney.  33  F.3d  340.  342  (4th  Cir. 
1994).  The  logical  inquiry  concerning 
the  construction  workers'  activities 
must  therefore  look  to  coal  mine 
construction,  which  inevitably  (and 
generally)  involves  the  pre-extraction 
work  of  building  the  mine  facility  itself. 
That  such  work  is  consistent  with  work 
at  a  coal  mine  is  evident  from  the 
statutory  definition  of  "coal  mine:"  "an 
area  of  land  and  all  structures,  facilities. 
*   *   *  shafts,  slopes,  tunnels  *   *   *  and 
other  property,  real  or  personal.  *   *   * 


used  in,  or  to  be  used  in.  the  work  of 
extracting"  coal.  30  U.S.C.  802(h)(2) 
(emphasis  supplied);  see  also  20  CFR 
725.101  (a)(23)  (renumbered  as 
§  725.101  (a)(12)).  A  construction  worker 
who  builds  the  "coal  mine"  is  a 
"miner"  to  the  extent  work  at  the 
covered  site  exposes  him  or  her  to  "coal 
mine  dust."  Moreover,  the  fact  that  the 
claimant  worked  at  non-operational 
mines  is  not.  by  itself,  sufficient  to 
establish  a  lack  of  coal  mine  dust 
exposure.  The  construction  process 
itself  may  expose  the  miner  to  coal  mine 
dust.  In  addition,  a  coal  mine 
construction  worker  exposed  to  coal 
mine  dust  from  an  operating  coal  mine 
in  the  vicinity  of  the  construction  site  is 
a  "miner"  under  the  Black  Lung 
Benefits  Act  (BLBA).  R&H  Steel 
Buildings  v.  Director.  OWCP.  146  F.3d 
514,  516-17  (7th  Cir.  1998). 

Pate  and  Harrop.  cited  by  the 
commenter,  do  not  provide  compelling 
authority  to  depart  from  the  proposed 
regulation.  In  Pate,  the  Court  stated  that 
"construction  workers  are  covered  only 
if  they  have  been  exposed  to  dust 
arising  from  the  extraction  or 
preparation  of  coal.'"  833  F.2d  at  266 
(footnote  omitted).  Limiting  covered 
construction  activities  to  work  involving 
dust  exposure  from  coal  extraction  and 
preparation,  however,  incorrectly 
combines  two  independent  elements  of 
the  definition  of  ""miner":  the 
"function"  requirement  for  qualif)"ing  as 
a  miner  under  the  BLBA.  i.e..  working 
in  the  extraction  or  preparation  or 
transportation  of  coal  or  in  coal  mine 
construction,  and  the  exposure 
requirement  for  a  construction  worker. 
The  two  are  unrelated.  The  only 
plausible  explanation  for  separately 
including  construction  workers  in  the 
statutory-  definition  of  "miner"  is 
Congress'  recognition  of  their  unique 
functional  status.  Construction  workers 
generally  perform  their  work  before  a 
mine  becomes  operational. 
Consequently,  they  generally  will  not  be 
involved  in  the  extraction  or 
preparation  of  coal,  or  exposed  to  dust 
from  such  activities.  While  rejecting  this 
position,  the  Court  did  acknowledge  the 
Department's  authority  to  implement  its 
views  through  regulation:  "If  the 
Secretary  has  a  position  he  wishes  to 
express,  he  can  do  it  through  the  proper 
forum,  i.e..  the  implementation  of  new, 
clarifying  regulations."  833  F.2d  at  265. 
Section  725.202  represents  the  exercise 
of  that  authority. 

In  Harrop.  the  Court  held  that  the 
exposure  to  "coal  mine  dust.  '  required 
by  20  CFR  725.202(a)  for  coverage  of  a 
construction  worker,  involves  exposure 
to  "dust  containing  coal."  927  F.2d  at 
1154.  citing  Pate.  It  interpreted  the 
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statutory  coverage  of  construction 
workers  to  reach  only  those  individuals 
who  are  exposed  to  actual  coal  dust, 
despite  acknowledging  the  variety  of 
other  (non-coal)  dusts  which  may  be 
inhaled  at  a  mine  construction  site.  The 
Department  has  consistently  taken  the 
position  that  "coal  mine  dust"  means 
any  dust  generated  at  a  coal  mine  site, 
and  that  exposure  to  coal  mine  dust  is 
sufficient  to  meet  the  statutor\' 
definition  of  "miner"for  construction 
workers.  20  CFR  725.202(a);  see 
generally  Williamson  Shaft  Contracting 
Co.  V.  Phillips.  794  F.2d  865.  869  (3d 
Cir.  1986)  (upholding  validitv  of  20  CFR 
725.202(a)  because  Congress  understood 
"coal  dust"  to  mean  "the  various  dusts 
around  a  coal  mine").  The  interpretation 
of  coverage  reached  by  the  Court  in 
Harrop  would  effectively  exclude  most, 
if  not  all,  construction  workers  from  the 
definition  of  "miner"  after  Congress 
explicitly  changed  the  definition  to 
include  them.  The  Department  declines 
to  adopt  the  more  restrictive  standard 
suggested  by  the  Tenth  Circuit  and  the 
commenter. 

(d)  One  comment  objects  to  the 
application  to  construction  workers  of 
the  rebuttable  presumption  that  any  on- 
site  worker  is  a    miner  "  P"or  the  reasons 
expressed  in  paragraph  (b),  the 
Department  believes  any  individual 
whose  employment  requires  him  or  her 
to  perform  work  at  a  coal  mine  can 
logically  be  presumed  to  be  involved  in 
a  covered  coal  mine  function.  The 
commenter  has  provided  no  reason  to 
exclude  construction  workers  from  that 
presumption,  and  the  Department 
declines  to  do  so. 

(e)  One  comment  received  after 
publication  of  the  initial  notice  of 
proposed  rulemaking  and  referenced 
again  after  publication  of  the  S€?cond 
notice  objects  to  subsection  (d).  which 
describes  the  elements  of  entitlement  for 
a  miner  and  references  the  specific 
regulator*'  criteria  in  Part  718  for 
establishing  those  elements.  The 
comment  links  its  objection  to  criticisms 
of  the  specific  Part  718  regulations 
rather  than  any  aspect  of  subsection  (d). 
The  Department's  responses  to  those 
criticisms  are  discussed  under  the 
particular  Part  718  sections.  No  further 
response  in  the  context  of  this 
regulation  is  necessary. 

(f)  Two  comments  support  the  revised 
section  725.202 

(g)  No  other  comments  concerning 
this  section  have  been  received,  and  no 
changes  have  been  made  in  it 

20  CFR  725  203 

(a)(i)  The  Department  proposed 
changing  §  725.203  in  the  initial  notice 
of  proposed  rulemaking  to  eliminate  the 


filing  of  a  claim  as  an  element  of 
entitlement  for  a  miner.  62  FR  3389  (Jan. 
22.  1997).  This  change  clarified  that  a 
miner  is  entitled  to  benefits  for  all 
periods  of  compensable  disability, 
including  any  period  which  occurred 
prior  to  the  filing  of  the  claim.  62  FR 
3349  (Ian  22.  1997)  The  Department 
also  incorporated  into  §  725.203 
provisions  from  20  CFR  718.404.  which 
was  deleted.  These  provisions  require 
an  entitled  miner  to  notif\'  the 
Department  if  (s)he  returns  to  coal 
mining  or  comparable  work,  and 
authorize  the  Department  to  reopen  a 
final  miner's  award  in  appropriate 
circumstances  for  the  development  of 
additional  evidence  and  the 
reevaluation  of  entitlement.  62  FR  3349. 
3389  (Jan.  22.  1997).  Finallv. 
§  725.203(b)(2)  now  refers  to  §  725.504, 
which  is  the  renumbered  version  of 
t>  725.503.-\.  62  FR  3341  (Ian.  22,  1997). 
The  Department  proposed  no  further 
changes  to  *?  725  203  in  the  second 
notice  of  proposed  rulemaking.  64  FR 
54971  (Oct   8.  1999).  (ii)  The 
Department  has  now  further  amended 
t?  725.203(d),  however,  to  restore 
language  requiring  the  beneficiary  to 
submit  "medical  reports  and  other 
evidence"  if  the  Office  determines  the 
evidence  is  necessar\'  to  resolve  any 
question  concerning  the  validity  of  the 
award  This  phrase  appears  in  20  CFR 
718.404(b),  and  was  inadvertently 
omitted  in  the  earlier  proposal  to  change 
§  725.203.  The  Benefits  Review  Board 
has  since  interpreted  the  phrase  in 
4)  718.404(b)  to  involve  discovery 
requests.  Stiltnfrv.  Westnioreland  Coal 
Co..  Black  Lung  Rep..  BRB  No  98-0337. 
slip  op.  at  5  (Ian.  31,  2000)  (en  banc). 
The  Department  did  not  intend  the 
changes  to  §  725.203(d)  to  foreclose 
evidentiary  development  other  than 
medical  examinations  of  the  miner.  The 
Department  therefore  adds  the  language 
formerly  in  *?  718.404(b)  to  §  725.203(d), 
and  clarifies  its  intent  that  the  miner 
may  be  required  to  submit  to  medical 
examinations,  produce  medical 
evidence  and  answer  discover}'  requests 
when  the  circumstances  raise  any  issue 
concerning  the  validity  of  the  award 
after  the  award  becomes  final. 

(b)(i)  One  comment  suggests  the 
revision  of  subsection  (a)  improperly 
extends  the  eligibility  period.  The 
Department  rejects  this  interpretation. 
The  change  merely  harmonizes  that 
provision  with  §  725.503,  and  ensures 
the  miner's  entitlement  to  benefits  for 
anv  period  of  eligibilitv  which  predates 
the  filing  of  a  claim.  See  62  FR  3349 
(Ian.  22.  1997)  (ii)  Two  comments 
approve  of  the  change  to  subsection  (a). 

(c:)  Three  comments  oppose 
subsection  (d)  because  it  permits  the 


Department  to  reopen  an  approved 
claim  if  issues  arise  concerning  its 
validity.  Subsection  (d)  simply 
recognizes  the  Department's  authority  to 
investigate  any  finally  approved  miner's 
claim  if  circumstances  raise  an  issue 
pertaining  to  the  validity  of  the  award. 
Such  authority  is  necessary  in  order  to 
monitor  a  miner's  continuing  eligibility 
and  prevent  the  payment  of  benefits  to 
any  claimant  whose  eligibility  ceases. 
The  Department  rejects  the  suggestion 
that  this  authority  should  be  limited  to 
cases  involving  fraud  or  the  miner's 
return  to  coal  mining.  Limiting  the 
reopening  authority  under  subsection 
(d)  in  this  manner  would  be 
inconsistent  with  the  Department's 
statutory  authority  to  modify  an  award 
based  on  a  factual  mistake  or  change  in 
condition  at  any  time  within  one  year 
after  the  last  payment  of  benefits.  33 
U.S.C.  922.  as  incorporated  bv  30  U.S.C. 
932(a):  20  CFR  725.310.  Furthermore, 
such  a  limitation  would  impinge  on  the 
right  of  responsible  operator  to  petition 
for  modification  and  request  a  medical 
examination  if  circumstances  call  into 
question  the  entitlement  of  the  miner. 
'The  Department  emphasizes  that  the 
responsible  operator  does  not  have  an 
absolute  right  to  compel  the  claimant  to 
submit  to  a  medical  examination  for 
purposes  of  the  modification  petition. 
Selak  V.  Wyoming  Pocahontas  Land 
Company.  21  Black  Lung  Rep.  1-173,  1- 
178  (1999);  see  also  Stihnerv. 
Westmoreland  Coal  Co..  Black  Lung 
Rep.,  BRB  No.  98-0337,  slip  op.  at  5 
(Ian.  31.  2000)  (en  banc)  (holding 
operator  does  not  have  absolute  right  to 
compel  claimant  to  respond  to 
discover}'  request  under  20  CFR 
718.404(b)  in  connection  with 
modification  petition).  Upon  production 
of  reasonable  evidence  justifj'ing  the 
request,  however,  the  district  director 
(or  administrative  law  judge)  may  order 
the  claimant  to  submit  to  a  medical 
examination.  Selak,  21  Black  Lung  Rep. 
at  1-179. 

(d)  One  comment  urges  the 
Department  to  limit  its  authority  to 
reopen  awards  under  subsection  (d)  to 
the  first  year  after  the  award  becomes 
final.  Such  a  limitation,  however,  is 
inconsistent  with  the  Department's 
statutor\-  authority  to  modify.  33  U.S.C. 
922,  as  incorporated.  In  the  case  of  an 
award,  that  authority  extends  to  "one 
year  after  the  date  of  the  last  payment 
of  compensation."  Furthermore,  the 
limitation  would  also  adversely  affect 
the  responsible  operator's  right  to 
request  modification  if  it  became  aware 
of  circumstances  which  call  into 
question  the  validity  of  the  award.  See 
response  to  comments  (c). 


(e)  In  response  to  the  initial  notice  of 
proposed  rulemaking,  one  comment 
opposed  subsection  (d)  because  the 
provision  did  not  expressly 
acknowledge  that  a  claim  may  be 
reopened  if  the  miner's  condition 
improved.  The  Department  previously 
rejected  a  similar  suggestion  when  it 
promulgated  the  final  version  of  20  CFR 
718.404  in  1980.  The  Department 
initially  proposed  §  718.404  with  a 
requirement  that  an  entitled  individual 
contact  the  Office  of  Workers' 
Compensation  Programs  if  "[hjis  or  her 
respiratory  or  pulmonary  condition 
improves!.)"  43  FR  17727  {Apr.  25, 
1978).  The  requirement  was  deleted  in 
the  final  version  "in  response  to 
comments  and  testimony  stating  that 
pneumoconiosis  does  not,  in  fact, 
improve."  45  FR  13694  (Feb.  29, 1980). 
The  same  commenter  submitted  an 
additional  response  to  the  second  notice 
of  proposed  rulemaking,  and  now 
approves  of  subsection  (d)  because  it 
does  not  preclude  the  right  of  a  liable 
party  to  challenge  a  final  award  at  a 
later  date.  The  Department  therefore 
declines  to  incorporate  any  language 
affirmatively  citing  improvement  in  a 
miner's  health  as  grounds  for  reopening 
an  award. 

(f)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.204 

(a)  The  Department  proposed 
amending  §  725.204  in  the  initial  notice 
of  proposed  rulemaking  to  conform  the 
regulatory  criteria  for  marital 
relationships  to  intervening  changes  in 
the  law  since  the  regulation  was  issued 
in  1978.  62  FR  3349-50  (Jan.  22,  1997). 
The  Department  provided  a  detailed 
statutory  analysis  in  the  initial  notice. 
To  summarize:  the  Black  Lung  Benefits 
Act  (BLBA)  incorporates  the  definition 
of  a  dependent  "wife"  used  by  the 
Social  Security  Act  (SSA),  42  U.S.C. 
416(h)(1).  as  incorporated  by  30  U.S.C. 
902(a)(2),  (e).  The  SSA  recognizes  both 
"legal"  and  "deemed"  spouses;  the 
latter  is  an  individual  who  married  the 
wage  earner  while  ignorant  that  some 
legal  impediment  existed  to  deny 
validity  to  the  marriage.  Before  1990, 
§  416(h)  contained  a  provision 
preventing  a  "deemed  spouse"  from 
receiving  benefits  if  a  "legal"  spouse 
existed  and  was  receiving  benefits  on 
the  wage  earner's  account.  42  U.S.C. 
416(h)(1)(B).  The  Department  included 
this  limitation  in  the  dependency 
criteria  when  it  promulgated  §  725.204. 
20  CFR  725.204(d)(1).  In  1990,  Congress 
amended  the  SSA  to  remove  the 
prohibition  on  "deemed  spouse" 
entitlement  if  a  legal  spouse  existed  and 


was  receiving  benefits.  104  Stat.  1388- 
278  to  1388-280  (1990).  Legislative 
history  clearly  established 
Congressional  intent  to  permit  both  the 
"deemed"  spouse  and  the  legal  spouse 
t,o  receive  concurrent  benefits.  See  H.R. 
Rep.  No.  101-964,  1990  U.S.C.C.  &  A.N. 
2649,  2650  (conference  report). 
Accordingly,  the  Department  proposed 
similar  changes  to  §  725.204  to  delete 
the  regulatory  bar  to  "deemed"  spouse 
entitlement  under  the  BLBA.  The 
Department  proposed  no  additional 
changes  to  this  regulation  in  its  second 
notice  of  proposed  rulemaking.  64  FR 
54971  (Oct.  8.  1999). 

(b)  Two  conunents  approve  of  the 
change  to  this  section  acknowledging 
the  eligibility  of  a  spouse  to  receive 
benefits  despite  the  existence  of  a  legal 
impediment  to  the  validity  of  the 
marriage  to  the  miner  unless  the 
individual  entered  into  the  marriage 
with  knowledge  it  was  not  valid. 

(c)  No  other  comments  concerning 
this  section  were  received,  and  no 
changes  have  been  made  in  it. 

20  CFR  725.209 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  erroneously 
proposed  changing  §  725.209(a)(2)(ii)  to 
state  that,  in  order  to  be  considered  a 
dependent,  a  child  who  is  at  least  18 
and  not  a  student  must  be  under  a 
disability  that  commenced  before  the 
age  of  22.  62  FR  3390  (Jan.  22,  1997). 
The  purpose  of  the  change  was  to  reflect 
in  the  regulation  itself  the  age  by  which 
certain  children's  disabilities  must 
commence,  a  requirement  imposed  by 
an  incorporated  provision  of  the  Social 
Security  Act.  42  U.S.C.  402(d)(l)(B)(ii). 
as  incorporated  into  the  BLBA  bv  30 
U.S.C.  902(g).  62  FR  3350  (Jan.  22, 
1997).  After  further  consideration, 
however,  the  Department  reproposed 
the  regulation  without  the  new 
language.  64  FR  55026  (Oct.  8,  1999). 
Eliminating  the  age  by  which  the 
disability  must  have  begun  for  a 
dependent  child  harmonizes  §  725.209 
with  the  statutory  definition  by 
preserving  the  distinction  between  a 
child/augmentee  and  a  child/beneficiary 
(see  §  725.221).  A  child  who  claims 
benefits  in  his  or  her  own  right  based  on 
personal  disability  (child/beneficiar>) 
must  prove  the  disability  arose  before 
age  22  as  required  by  30  U.S.C.  902(g). 
30  U.S.C.  922(a)(3).  A  dependent  child 
who  is  an  augmentee  of  a  beneficiar\", 
however,  is  exempt  from  this 
requirement  because  the  statuton," 
definition  of  "dependent"  explicitly 
exempts  a  "child"  from  the  requirement 
that  disabilitv  begin  by  a  certain  age.  30 
U.S.C.  902(a)"(l).  See  generally  M  FR 
54983  (Oct.  8.  1999). 


(b)  Reference  should  be  made  to  the 
Department's  response  to  comments 
concerning  §  725.219  to  determine  the 
effect  of  marriage  on  a  child's 
dependency  status  under 

§  725.209(a)(1). 

(c)  No  comments  concerning  changes 
to  this  section  were  received  in  response 
to  either  the  initial  notice  of  proposed 
rulemaking  or  the  second  notice  of 
proposed  rulemaking,  and  no  further 
changes  have  been  made  in  it. 

20  CFR  725.212 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
amending  §  725.212  to  codif\'  the  right 
of  each  surviving  spouse  of  a  deceased 
miner  to  receive  a  full  monthly  benefit 
without  regard  to  the  existence  of  any 
other  entitled  surviving  spouse.  62  FR 
3390  (Ian.  22.  1997).  The  Department 
concluded  that  both  statutor\'  analysis 
and  Congress'  intent  compelled  this 
result,  and  explained  at  length  the 
reasoning  behind  the  conclusion.  62  FR 
3350-51  (Jan.  22,  1997).  See  also 

§  725.537,  and  response  to  comments. 
"The  Department  proposed  no  further 
changes  to  this  regulation  in  its  second 
notice  of  proposed  rulemaking.  64  FR 
54971  (Oct.  8,  1999). 

(b)  Five  comments  object  to 
subsection  (b)  because  it  permits  each 
surviving  spouse  of  a  deceased  miner  to 
receive  full  monthly  benefits  if  (s)he 
establishes  eligibility  regardless  of  the 
existence  of  any  other  entitled  surviving 
spouse.  The  conunenters  assert  that  the 
change  will  increase  the  cost  of  paying 
survivors'  benefits.  Increased  costs 
alone  do  not  justify  denying  eligible 
individuals  the  benefits  to  which  they 
are  entitled  by  law. 

(c)  Two  comments  argue  the  change  is 
not  permitted  by  the  relevant  statutes: 
one  comment  disputes  the  Department's 
conclusion  that  its  earlier  procedure 
was  adopted  in  error,  citing 
undocumented  representations  by  the 
Social  Security  Administration  (SSA)  to 
the  Department  in  1978.  In  the  initial 
notice  of  proposed  rulemaking,  the 
Department  provided  a  detailed  legal 
analysis  of  the  pertinent  statutory" 
authorities  and  legislative  history,  all  of 
which  support  awarding  full  monthly 
benefits  to  more  than  one  surviving 
spouse.  See  62  FR  3350-51  (Jan.  22, 
1997).  Congress  amended  the  Social 
Security  Act  in  1965  to  allow  benefits  to 
a  divorced  surviving  spouse  as  a 
"widow  "  of  the  miner.  Pub.  L.  No.  89- 
97.  §  308(b)(1).  79  Stat.  286  (1965).  The 
legislative  histor\-  of  the  amendment 
clearly  established  Congress'  intent  that 
payment  of  benefits  to  two  (or  more) 
"widows"  would  not  reduce  the 
benefits  paid  tn  either  of  the  widows.  S. 
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Rep.  No.  404.  89th  Cong..  1st  Sess. 
(1965),  rppnntpd  m  1965  U.S.C.C.  & 
A.N.  1943.  2047.  In  1972.  Congress 
amended  the  BLBA  definition  of 
■widow"  to  adopt  the  Social  Security 
Act  definition.  30  U.S.C.  902(e).  The 
legislative  history-  is  equally  clear  that 
Congress  intended  to  conform  the  BLBA 
definition  to  the  Social  Security  Act 
definition.  S.  Rep.  No.  743,  92nd  Cong., 
2d.  Sess..  reprinted  m  1972  U.S.C.C.  & 
A.N.  2305.  2332.  The  BLBA  also 
reinforces  this  interpretation  because  it 
requires  a  ■widow"  to  receive  benefits 
at  prescribed  rates  and  makes  no 
allowance  for  a  reduction  based  on  the 
existence  of  more  than  one  widow .  30 
U.S.C.  922(a)(2).  To  date,  two  courts  of 
appeals  and  the  Benefits  Review  Board 
have  accepted  the  Department's 
position,  Peabodv  Coal  Co.  v  Director. 
OWCPlRicker],  182  F.3d  637.  642  (8th 
Cir.  1999);  \fays  et  al  v.  Pinev 
Mountain  Coal  Co..  21  Black  Lung  Rep. 
1-59.  1-65/1-66  (1997),  affd  176  F.3d 
753,  764-765  (4th  Cir.  1999).  No  court 
has  reached  a  contrary  result,  and  no 
comment  has  addressed  the  substance  of 
this  analysis.  Consequently,  the 
Department  has  no  basis  for  changing 
the  regulation.  Finally,  the  Department 
cannot  respond  to  the  alleged 
communication  between  SSA  and  the 
Department  because  the  comment 
provides  no  detailed  evidence  as  to  the 
nature  or  content  of  the  communication. 
In  any  event,  an  undocumented 
assertion  concerning  another  agency's 
intention  cannot  form  the  basis  for 
displacing  a  proper  interpretation  of  the 
pertinent  statutes,  especially  when 
courts  have  unanimously  upheld  that 
interpretation. 

(d)  One  comment  states  that  the  SSA 
regulations  implementing  part  B  of  the 
BLBA  do  not  permit  more  than  one 
surviving  spouse  to  receive  full  benefits. 
SSA's  program  regulations  (20  CFR  part 
410)  are  silent  on  the  entitlement  of 
multiple  surviving  spouses.  In  any 
event,  the  Department  has  independent 
authority  to  issue  regulations  for  part  C 
of  the  BLBA,  30  U.S.C.  936(a),  and 

§  725.212  is  consistent  with  the 
applicable  provisions  of  the  BLBA  and 
the  SSA  as  incorporated. 

(e)  One  comment  states  that  the 
current  Coal  Mine  (BLBA)  Procedure 
Manual  is  consistent  with  the  position 
that  full  monthly  benefits  cannot  be 
paid  to  each  surviving  spouse  when 
more  than  one  spouse  qualifies  for  one 
deceased  miner.  This  statement  is 
simply  erroneous.  Since  at  least  1994, 
the  Procedure  Manual  has 
unequivocally  provided  that  "[wlhen  a 
surviving  spouse  and  a  surviving 
divorced  spouse  both  qualify  as  primary 
beneficiaries,  each  is  entitled  to  full 


basic  benefits  plus  full  augmentation." 
Coal  Mine  (BLBA)  Procedure  Manual, 
ch.  2-900,  HS.f  (Sept.  1994). 

(f)  One  comment  contends  the 
Department  lacks  the  authority  to 
require  an  operator  to  pay  the  same 
benefit  twice.  The  Department  rejects 
this  contention.  As  discussed  above,  the 
BLBA  unequivocally  requires  the 
payment  of  full  monthly  benefits  to  each 
surviving  spouse  who  fulfills  the 
eligibility  criteria.  The  statute  does  not 
recognize  any  limitation  on  the  liability 
for  these  benefits,  or  any  reduction  in 
the  amount  to  which  the  eligible 
surviving  spouse  is  entitled. 

(g)  Two  comments  support  the  change 
in  subsection  (b). 

(h)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.213 

(a)  The  Department  proposed 
amending  ^  725.213  in  the  initial  notice 
of  proposed  rulemaking  to  harmonize 
that  regulaticm  with  changes  to 

§  725.204,  which  now  recognizes  the 
independent  eligibility  of  a  "deemed'" 
spouse  to  receive  benefits 
notwithstanding  the  existence  of  a  legal 
spouse  who  is  also  receiving  benefits.  62 
FR  3351  (Jan.  22.  1997)  The  Department 
also  proposed  adding  paragraph  (c)  to 
codify  the  right  of  a  surviving 
beneficiary,  who  loses  eligibility 
through  some  legal  impediment,  to 
resume  eligibility  upon  the  cessation  of 
that  impediment.  The  Department  did 
not  propose  any  further  changes  to  the 
regulation  in  its  second  notice  of 
proposed  rulemaking.  64  FR  54971  (Oct. 
8.  1999). 

(b)  Two  comments  object  to 
reentitlement  for  a  surviving  spouse 
who  loses  eligibility,  but  later 
reestablishes  all  the  requirements.  The 
commenter  states  in  general  terms  that 
the  provision  is  contrary  to  the  Social 
Security  Act  (SSA).  represents  an 
unwarranted  increase  in  benefits 
liability,  and  should  be  abandoned.  The 
commenter  cites  no  specific  authority 
for  its  argument.  The  legislative  history 
of  30  U.S.C.  902(e).  the  statutory 
definition  of  "widow"  which  §  725.213 
implements,  establishes  congressional 
intent  to  afford  a  miners  widow  the 
same  right  to  resumption  of  black  lung 
benefits  upon  termination  of  a 
remarriage  as  exists  for  a  widow 
receiving  SSA  benefits. 

The  Black  Lung  Benefits  Act  (BLBA). 
as  enacted  in  1969.  defined  "widow"'  to 
mean 

the  wife  living  with  or  dependent  for  support 
on  the  decedent  at  the  time  of  his  death,  or 
living  apart  for  reasonable  cause  or  because 
of  his  desertion,  who  has  not  remarried. 


Pub.  L.  91-173.  § 402(e).  83  Stat.  793 
(1969)  (emphasis  supplied).  The 
emphasized  language  excluded  from 
coverage  any  miner"s  survivor  who  later 
remarried,  without  regard  to  the 
subsequent  termination  of  the  marriage. 
In  1972,  Congress  amended  the 
definition  of  "widow"  by  enacting  the 
current  version.  In  pertinent  part,  the 
phrase  "who  is  not  married""  replaced 

"who  has  not  remarried.""  The  Senate 
report  accompanying  the  proposed 
amendments  states  that  '"[t]he  term 

widow"  in  §  402(e)  is  likewise  redefined 
to  conform  to  the  Social  Security  Act 
definition.""  S.  Rep.  No.  743,  92nd 
Cong,.  2d.  Sess.  30,  reprinted  in  2 
Comm,  On  Labor  and  Pub.  Welfare.  94th 
Cong..  1st  Sess..  Legislative  History  of 
the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969.  at  1974  (1975).  The 
legislative  history  therefore 
unequivocally  establishes  congressional 
intent  to  define  "widow""  for  purposes 
of  the  Black  Lung  Benefits  Act  and  SSA 
in  the  same  manner. 

At  the  time  of  the  1972  amendments 
to  the  BLBA.  the  SSA  defined  a 

"widow"  as  an  individual  who  "is  not 
married."  42  U.S.C.  403(e)(1)(A). 
Congress  had  previously  amended  the 
SSA  definition  in  1965  by  replacing  the 
phrase  "has  not  remarried'"  with  "is  not 
married.  "  Pub.  L.  89-97.  §  308(b)(1).  79 
Stat.  286.  376  (1965).  The  legislative 
history  of  the  amendment  indicates  that 
Congress  intended  am  aged  divorced 
wife,  widow  or  surviving  divorced  wife, 
who  was  not  married  at  the  age  of 
eligibility,  to  retain  "whatever  rights  to 
benefits  she  has  ever  had,  regardless  of 
intervening  marriages,  which  have 
ended  in  death,  divorce  or  annulment." 
S.  Rep.  No.  404.  89th  Cong.,  1st  Sess., 
reprinted  in  1965  U.S.C.C.  &  A.N.  1943, 
2048.  The  legislative  history  therefore 
underscores  the  congressional  intention 
to  permit  restoration  of  SSA  eligibility 
to  a  widow  whose  intervening  marriage 
has  terminated.  The  Social  Security 
Administration  regulations 
implementing  Part  B  of  the  BLBA 
confirm  this  view: 

An  individual  is  entitled  to  benefits  as  a 
widow,  or  as  a  surviving  divorced  wife,  for 
each  month  beginning  with  the  first  month 
in  which  all  of  the  conditions  of  entitlement 
*    *    '  are  satisfied.  If  such  individual 
remarries,  payment  of  benefits  ends  with  the 
month  before  the  month  of  remarriage  *    *    *. 
Should  the  remarriage  subsequently  end, 
payment  of  benefits  may  be  resumed  *   *   *, 

20  CFR  410,21 1(a),  The  Sixth  Circuit 
and  the  Benefits  Review  Board  have  also 
adopted  the  Department's  position,  and 
no  circuit  has  taken  a  contrary  view. 
Wolf  Creek  Collieries  v,  Robinson,  872 
F.2d  1264,  1266  (6th  Cir.  1989);  Luchino 
V.  Director,  OWCP,  8  Black  Lung  Rep.  1- 


453,  1-456  (1986),  The  commenter's 
objection  must  be  rejected. 

In  promulgating  §  725.213,  the 
Department  recognizes  that  permitting 
reentitlement  of  surviving  spouses  and 
children  (§  725.219)  treats  these  classes 
of  beneficiaries  more  generously  than 
surviving  brothers  and  sisters  of  the 
deceased  miner  (§  725.223).  One 
comment  notes  it  is  appropriate  to  end 
benefit  entitlement  permanently  when  a 
brother  or  sister  marries,  and  implies 
the  same  treatment  should  be  accorded 
all  other  classes  of  beneficiaries  and 
augmentees,  including  surviving 
spouses  and  children.  The  Department 
believes  the  difference  in  treatment  is 
required  by  the  BLBA.  Section  412(a)(5) 
states  that  "[n]o  benefits  to  a  sister  or 
brother  shall  be  payable  under  this 
paragraph  for  any  month  beginning  with 
the  month  in  which  he  or  she  *   *   * 
marries."  30  U.S.C.  922(a)(5).  This 
provision  terminates  eligibility  if  a 
miner"s  brother  or  sister  who  is 
receiving  benefits  marries.  Unlike  the 
statutory  definitions  of  "widow"  and 
"child. '■  30  U.S.C.  902(e).  (g),  section 
412(a)(5)  focuses  on  the  occurrence  of 
an  event  when  ineligibility  commences 
rather  than  the  individual's  status.  The 
widow's  or  child's  marriage  status  can 
change  over  time;  once  the  event  of 
marriage  occurs  for  a  brother  or  sister, 
"no  benefits  shall  be  payable."  The 
regulations  therefore  exclude  brothers 
and  sisters  from  reentitlement  once  they 
marry. 

(c)  One  comment  states  that 
reentitling  a  surviving  spouse  after  the 
termination  of  his  or  her  intervening 
marriage  is  contrary  to  the  SSA 
regulations  implementing  part  B  of  the 
BLBA.  The  comment  is  incorrect. 
Section  410.211(a)  provides  that 
payment  of  benefits  terminates  if  a 
surviving  spouse  or  divorced  wife 
remarries  while  receiving  benefits; 
however,  "[s]hould  the  remarriage 
subsequently  end,  payment  of  benefits 
may  be  resumed  *   *   *."20CFR 
410.211(a).  Sections  725.213  and 
410,211  are  therefore  entirely 
consistent, 

(d)  Two  comments  support  the  new 
subsection  (c), 

(e)  No  other  comments  concerning 
this  section  were  received,  and  no 
changes  have  been  made  in  it. 

20  CFR  725.214 

(a)  The  Department  proposed 
amending  §  725,214  in  the  initial  notice 
of  proposed  rulemaking  to  conform  the 
regulatory  criteria  for  marital 
relationships  to  intervening  changes  in 
the  law  since  the  regulation  was  issued 
in  1978.  62  FR  3349-50  (Jan.  22,  1997). 
Specifically,  the  Department  intended 


this  regulation  (as  well  as  §  725.204)  to 
reflect  statutory  changes  which  now 
permit  the  sur\'iving  spouse  of  a  miner, 
whose  marriage  is  invalid  due  to  a  legal 
impediment,  to  receive  benefits 
notwithstanding  the  existence  of  a 
legally-married  spouse  who  also  is 
receiving  benefits.  Consequently,  the 
Department  proposed  eliminating 
language  in  20  CFR  725.214(d)  which 
required  the  termination  of  benefits  for 
the  surviving  spouse  whose  marriage  is 
invalid  upon  the  entitlement  of  the  legal 
spouse.  The  Department  proposed  no 
additional  changes  to  this  regulation  in 
the  second  notice  of  proposed 
rulemaking.  64  FR  54971  (Oct.  8,  1999). 
For  purposes  of  this  rule,  the 
Department  has  corrected  one 
typographical  error  and  made  minor 
grammatical  changes.  The  first  and 
second  notices  of  proposed  rulemaking 
used  the  word  "interstate"  in 
§  725.214(c)  to  describe  a  miner"s 
personal  property.  62  FR  3391  (Jan.  22. 
1997);  64  FR  55027  (Oct.  8.  1999).  The 
correct  word  is  "intestate.""  and  that 
word  has  been  substituted  in  the 
regulation.  In  §  725.214(d).  the 
Department  has  deleted  the  word  "and"" 
which  immediately  followed  the  phrase 
"in  a  purported  marriage  between 
them,"  and  added  commas,  as 
appropriate,  to  clarify  the  meaning  of 
the  provision. 

(b)  One  comment  objects  to  permitting 
a  surviving  spouse,  whose  marriage  to 
the  deceased  miner  may  be  invalid  due 
to  certain  legal  impediments,  to 
maintain  eligibility  despite  another 
person's  eligibility  as  the  miner's 
surviving  spouse.  The  commenter  states 
generally  that  the  provision  is  contrary 
to  the  Social  Security  Act  (SSA)  and 
imposes  an  unwarranted  increase  in 
benefits  liability.  Neither  objection 
demonstrates  any  basis  for  abandoning 
the  revision.  The  Department  proposed 
the  same  change  in  connection  with 
§  725.204,  and  provided  a  detailed  legal 
analysis  of  the  reasons  supporting  the 
revision  in  its  initial  notice  of  proposed 
rulemaking.  See  62  FR  3349-50  (Jan.  22, 
1997),  The  Black  Lung  Benefits  Act 
(BLBA)  incorporates  the  definition  of  a 
dependent  "wife"  used  by  the  SSA.  42 
U.S.C.  416(h)(1),  as  incorporated  by  30 
U.S.C.  902(a)(2),  (e).  The  SSA  recognizes 
both  "legal"  and  "deemed"  spouses  as 
potentially  eligible  for  benefits  on  a 
single  wage  earner's  record.  The 
"deemed"  spouse  is  an  individual  who 
married  the  wage  earner  while  unaware 
that  some  legal  impediment  existed  to 
the  marriage.  Before  1990,  §  416(h) 
prohibited  a  "deemed  spouse"  from 
receiving  benefits  if  a  "legal"  spouse 
existed  and  was  receiving  benefits  on 


the  wage  earner's  account.  42  U.S.C. 
416(h)(1)(B).  The  Department  imposed  a 
similar  limitation  in  the  dependency 
criteria  w  hen  it  promulgated  20  CFR 
725.204(d)(1).  In  1990,  Congress 
amended  the  SSA  to  remove  the 
prohibition  on  "deemed  spouse" 
entitlement  if  a  legal  spouse  existed  and 
was  receiving  benefits.  104  Stat   1388- 
278  to  1388-280  (1990).  Legislative 
history  clearly  established 
Congressional  intent  to  permit  both  the 
"deemed"  spouse  and  the  legal  spouse 
to  receive  concurrent  benefits.  .See  H.R, 
Rep.  No.  101-964,  1990  U.S.C.C.  &  A.N. 
2649.  2650  (conference  report). 
Accordingly,  the  Department  proposed 
similar  changes  to  §  725,214  to  delete 
the  regulatory  bar  to  "deemed""  spouse 
entitlement  under  the  BLBA.  The 
comment  does  not  respond  to  this 
analysis  with  any  specific  reasoning 
demonstrating  the  alleged  inconsistency 
with  the  SSA  or  refuting  the 
Department's  authority  to  implement 
this  change.  Finally,  increased  benefits 
liability  alone  is  not  a  legitimate  basis 
for  denying  benefits  to  eligible 
claimants  under  the  BLBA. 

(c)  No  other  comments  concerning 
this  section  were  received,  and  no  other 
changes  have  been  made  in  it. 

20  CFR  725.215 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
clarifv'ing  the  intended  operation  of 

§  725^21 5(g)(3)  by  changing  a  reference 
in  that  regulation  from  '"section"  to 
"paragraph.""  62  FR  3391  (Jan.  22,  1997), 
The  change  ensures  that  the  exception 
to  the  nine-month  marriage  rule  is 
confined  to  subsection  (g)  rather  than 
applicable  to  the  entire  regulation.  62 
FR  3351  (Jan.  22.  1997).  The  Department 
proposed  no  additional  changes  to  this 
regulation  in  the  second  notice  of 
proposed  rulemaking.  64  FR  54971  (Oct. 
8.  1999). 

(b)  No  comments  concerning  this 
section  were  received,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.219 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
changing  §  725.219  to  account  for  a 
change  in  the  age  of  onset  of  disability 
in  the  Social  Security  Act  (SSA),  42 
U.S.C.  402(d)(1)(B),  which  is 
incorporated  into  the  Black  Lung 
Benefits  Act"s  (BLBA)  definition  of 
•"child.""  30  U.S.C.  902(g).  62  FR  3350 
(Jan.  22.  1997).  The  Department  did  not 
propose  any  additional  changes  in  the 
second  notice  of  proposed  rulemaking. 
64  FR  54971  (Oct.  8,  1999).  The 
Department,  however,  did  assert  in 
general  terms  that  marriage  is  a 
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permanent  bar  to  future  entitlement  for 
any  individual  other  than  a  miners 
sur\'iving  spouse  or  surviving  divorced 
spouse  64  FR  54983-84  (Oct   8.  1499) 
Based  on  this  position,  the  Department 
withdrew  a  proposed  change  to 
§  725.223  which  extended  reentitlement 
to  a  miner's  surviving  dependent 
brother  or  sister  if  the  sibling  married 
while  receiving  benefits,  but  the 
marriage  later  ended. 

(b)  Two  comments  recommend 
adopting  a  provision  (analogous  to 
§  725.213(c))  which  would  allow  a 
deceased  miners  surviving  disabled 
child,  whose  entitlement  terminates 
upon  marriage,  to  regain  eligibility 
when  that  marriage  ends.  Formerl) .  the 
regulations  permitted  a  child  whose 
entitlement  terminated  at  age  18  to 
apply  for  reinstatement  if  tbe  child  was 
a  student,  vounger  than  age  23.  and  was 
not  married.  20  CFR  725.2 19(i:).  The 
regulations  did  not  make  any  provision 
for  reentitling  a  disabled  child  whose 
entitlement  is  terminated  by  marriage. 
The  Department  agrees  with  the 
comments  that  such  a  provision  is 
appropriate,  and  therefore  has  added 
subsection  (d).  This  provision  enables  a 
child  whose  entitlement  terminates 
upon  marriage  to  apply  for 
reinstatement  of  benefits  once  the 
marriage  terminates  Subsection  (d)  also 
excuses  the  child-beneficiarv  from  any 
requirement  to  reestablish  the  deceased 
miner's  total  disability  or  death  due  to 
pneumoconiosis. 

The  BLBA  provides  that  survivor's 
benefits  "shall  only  be  paid  to  a  child 
for  so  long  as  he  meets  the  criteria  for 
the  term  child'  contained  in  section 
402(g)."  30  U  S.C.  922(a)(3).  Section 
402(g)  defines  "child"  to  mean  a: 

child  or  a  stepchild  who  is — 

(1)  unmarried;  and 

(2)(A)  under  eighteen  years  of  age.  or 

(B)(i)  under  a  disability  as  defined  in 
section  423(d)  of  title  42 

(ii)  which  began  before  the  age 
specified  in  section  402(d)(l)(B)(ii)  of 
title  42.  or.  in  the  case  of  a  student, 
before  he  ceased  to  be  a  student;  or 

(C)  a  student. 
30  U.S.C.  902(g)  The  literal  language  of 
the  statute  does  not  preclude  a  child's 
eligibility  for  all  time  based  upon  the 
existence  of  a  marriage.  Rather,  the  two 
statutory  provisions  authorize  the 
payment  of  benefits  to  an  eligible  child 
survivor  "for  so  long  as"  (s)he  "is 
unmarried   "  If  a  marriage  terminates 
prior  to  any  period  of  eligibility,  the 
child  is  nevertheless  unmarried  when 
(s)he  becomes  entitled  to  benefits.  See 
Adier  v.  Peabodv  Coal  Co  .  Black.  Lung 
Rep..  BRB  No.  98-1513  BLA  (Feb  4. 
2000).  If  the  child  marries  while 
receiving  benefits.  (s)he  cannot  continue 


as  an  eligible  survivor  for  the  duration 
of  the  marriage.  Sullenber^erv.  Director. 
OWCP.  Black  Lung  Rep..  BRB  No.  99- 
0449  BLA  (March  8.  2000)  Upon 
cessation  of  the  marital  relationship, 
however,  the  child  again  "is 
unmarried."  which  complies  with  the 
statutory  requirement.  Assuming  all 
other  conditicms  for  eligibilitv  are  met. 
an  "unmarried  "  child  retains  his  or  her 
status  as  a  'child  "  under  the  plain 
language  of  the  statute  notwithstanding 
the  occurrence  of  the  marriage.  In  this 
regard,  the  Department  disagrees  with 
the  broad  statement  in  Reigh  v.  Director, 
OWCP.  20  Black  Lung  Rep.  1^4  (1996). 
that  a  surviving  child  of  a  miner  cannot 
revive  her  status  as  the  unmarried 
dependent  of  her  parents  upon  the 
death  of  her  husband.  20  Black  Lung 
Rep.  at  1-48. 

"the  Department's  interpretation  of  the 
plain  language  of  *>  402(g)  gains  support 
from  Congress'  decision  to  omit  certain 
provisions  of  42  U.S.C.  402(d)  (the 
Social  Security  Act)  from  the  BLBA. 
Significantly.  Congress  did  not 
incorporate  ^  402(d)(6),  which  permits  a 
child  to  become  reentitled  to  benefits 
after  turning  18  if  the  child  is  a  student 
under  age  22  or  disabled,  "provided  no 
event  specified  in  paragraph  (1)(D)  has 
occurred."  42  U  S.C.  402(d)(6).  Section 
402(d)(1)(D)  states  that  a  childs  benefits 
terminate  "the  month  preceding  *   *   * 
the  month  in  which  such  child  dies  or 
marriesj.]"  In  McMahon  v.  Califano.  605 
F.2d  49  (2d  Cir.  1979),  cert.  den.  444 
U.S.  847  the  Court  held  that  "the  only 
reasonable  interpretation  of  [§  402(d)(6) 
and  (d)(l){D)l  is  that  any  marriage 
occurring  subsequent  to  a  child's  initial 
entitlement  to  benefits  terminates  those 
benefits  and  prevents  re-entitlement  in 
the  future."  605  F.2d  at  53;  see  also 
Downs  V.  DC.  Police  &■  Firefighters 
Retirement  and  Relief  Bd..  666  A. 2d  860 
(D.C.C.A.  1995)  (holding  disabled 
child's  annuity  permanently  terminated 
when  child  married  and  later  divorced). 
Otherwise,  the  Court  concluded,  the 
proviso  language  of  §  402(d)(6)  would  be 
superfluous  because  no  other 
interpretation  would  afford  it  any 
meaning.  Congress  therefore  has 
implemented  a  policy  determination 
that  a  disabled  child  receiving  SSA 
benefits  should  become  permanently 
ineligible  if  the  child  marries,  regardless 
of  the  subsequent  termination  of  the 
marriage.  By  omitting  the  incorporation 
of  these  provisions  into  the  BLBA 
definition  of 'child."  however,  the 
Department  concludes  that  Congress  did 
not  intend  to  adopt  the  same  policy  for 
the  BLBA. 

The  legislative  history  of  the 
definition  of  "child"  does  not  support  a 
contrary  interpretation.  The  BLBA 


originally  defined  "dependent"  to  mean 
a  dependent  wife  or  child  within  the 
meaning  of  5  LI. S.C.  8110;  "wife""  and 
'"child"  were  not  defined  separatelv.  30 
U.S.C:  902(a)  (1969).  Section  8110  " 
defined  a  dependent  child  as  an 
"unmarried  child"  living  with,  or 
receiving  regular  contributions  from,  the 
employee  if  the  child  is  under  18  years 
of  age;  over  that  age  but  incapable  of 
self-support  because  of  a  physical  or 
mental  impairment;  or  a  student.  5 
U.S.C.  8110(a)(3).  In  1972.  Congress 
amended  the  BLBA  to  include  a  new- 
definition  of  ""dependent""  and  separate 
definitions  of  "child"  and  "widow."'  30 
U.S.C.  902(a).  (g),  (e)  (1972).  The 
legislative  history  of  the  1972 
amendments  simply  states  that  the 
statutory  definition  of  "child" 
conformed  to  the  SSA  definition.  S. 
Rep.  No.  743.  92nd  Cong..  2nd  Sess. 
(1972).  reprinted  in  Senate 
Subcommittee  on  Labor.  Committee  on 
Labor  and  Public  Welfare.  94th  Cong.. 
1st  Sess..  History-  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969.  as 
amended  through  1974,  Part  2 — 
Appendix  at  1946,  1974  (1975).  That 
conformance  extended  only  to  the 
specific  adoption  of  SSA  eligibility 
criteria  for  age,  disability,  and  student 
requirements,  but  did  not  include 
provisions  such  as  the  permanent  ban 
on  reentitlement  for  a  child  who  marries 
in  §  402(d)(6).  Consequently,  the 
Department  is  free  to  depart  from  the 
SSA  eligibility  scheme  contained  in 
§  402(d)(6)  by  permitting  reentitlement. 
The  effect  of  marriage  on  a  claimant's 
eligibility  has  also  arisen  in  connection 
with  a  miner's  surviving  spouse.  30 
U.S.C.  902(e).  Since  the  1972 
amendments,  the  statutory  definition  of 
"widow"  has  limited  eligibility  to  a 
miner's  surviving  spouse  or  surviving 
divorced  spouse  "who  is  not  married." 
Legislative  history  linking  the  1972 
amendment  of  30  U.S.C.  902(e)  to 
changes  in  the  parallel  SSA  definition 
clearly  establish  Congress"  intention  to 
permit  reentitlement  for  a  widow  who 
remarried  after  the  beneficiary's  death 
and  later  became  unmarried.  See 
generally  Wolf  Creek  Collieries  v. 
Robinson.  872  F.2d  1264.  1266  (6th  Cir. 
1989):  Luchino  v.  Director.  OWCP.  8 
Black  Lung  Rep.  1-453.  1-456  (1986). 
The  statutory  definitions  of  "widow" 
and  'child"  are  alike  in  that  both 
require  the  individual  to  be  unmarried 
as  a  condition  of  eligibility.  The 
legislative  history  of  the  Black  Lung 
Benefits  Act's  1972  amendments 
strongly  supports  limiting  the  effect  of 
an  intervening  marriage  on  a  surviving 
spouse's  eligibility,  and  does  not 
contradict  affording  the  same  treatment 


to  a  child.  In  the  absence  of  such 
contradictory  evidence  of  Congress' 
intentions,  both  statutory  definifions 
should  be  construed  alike  given  the 
similarities  in  their  language. 
Accordingly,  a  presently  unmarried 
child  of  a  miner  is  eligible  for  benefits 
notwithstanding  any  prior  marriage.  The 
marriage  merely  suspends  the  child's 
eligibility  for  benefits  for  the  duration  of 
the  marriage  if  the  child  marries  during 
a  period  of  entitlement.  Eligibility  then 
resumes  upon  termination  of  the 
marriage,  assuming  all  other  conditions 
of  eligibility  can  be  satisfied.  If  the 
child's  marriage  terminates  prior  to  any 
period  of  entitlement,  the  marriage  has 
no  effect  upon  the  child's  eligibility. 
(c)  No  omer  comments  concerning 
this  section  were  received,  and  no  other 
changes  have  been  made  in  it. 

20  CFR  725.221 

(a)  The  Department  proposed 
changing  the  date  of  onset  of  disability 
in  §  725.221  from  18  to  22  years  of  age 
to  conform  the  regulation  to  the  same 
change  in  42  U.S.C.  423(d).  62  FR  3350, 
3392  (Jan.  22,  1997).  The  Department 
proposed  no  additional  changes  in  the 
second  notice  of  proposed  rulemaking. 
64  FR  54791  (Oct.  8. 1999). 

(b)  One  comment  supported  the 
change  in  the  age  by  which  disability 
must  commence. 

(c)  No  other  conunents  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.222 

(a)  The  Department  proposed 
changing  the  date  of  onset  of  disability 
in  §  725.222  from  18  to  22  years  of  age 
to  conform  the  jegulation  to  the  same 
change  in  42  U.S.C.  423(d).  62  FR  3350, 
3392  (Jan.  22,  1997),  The  Department 
proposed  no  additional  changes  in  the 
second  notice  of  proposed  rulemaking. 
64  FR  54791  (Oct.  8,  1999). 

(b)  One  comment  recommends  that 
subsection  fb)  allow  a  deceased  miner's 
parent,  brother  or  sister  to  claim  benefits 
unless  the  miner's  surviving  spouse  or 
child  has  established  entitlement.  The 
Department  rejects  this  change  because 
it  is  inconsistent  with  the  Black  Lung 
Benefits  Act.  Section  412  of  the  Act 
provides  guidelines  for  the  payment  of 
benefits  to  eligible  beneficiaries.  30 
U.S.C.  922.  Section  412(a)(5)  states,  in 
pertinent  part,  that  a  dependent  parent 
of  a  deceased  miner  "who  is  not 
survived  at  the  time  of  [the  miner's] 
death  by  a  widow  or  a  child"  is  eligible 
for  benefits.  30  U.S.C.  922(a)(5).  The 
same  provision  also  states  that  a 
dependent  surviving  sibling  of  the 
deceased  miner  "who  is  not  survived  at 
the  time  of  (the  miner's]  death  by  a 


widow,  child,  or  parent""  is  eligible  for 
benefits.  The  current  language  in  20 
CFR  725.222(b)  follows  the  statutory- 
language,  and  no  change  in  that 
subsection  is  appropriate.  The  statutory- 
provisions  are  unequivocal:  the 
existence  of  a  surviving  spouse  or  child 
is  sufficient  to  preclude  entitlement  for 
other  survivors  even  if  the  spouse  or 
child  is  not  receiving  benefits. 
This  interpretation  is  further 
supported  by  another  provision  of 
section  412.  Paragraph  (a)(3)  states  that 
"no  entitlement  to  benefits  as  a  child 
shall  be  established  under  this 
paragraph  (3)  for  any  month  for  which 
entitlement  to  benefits  as  a  widow  is 
established  imder  paragraph  (2)."  30 
U.S.C.  922(a)(3).  Under  this  provision,  a 
child  may  receive  benefits  even  if  a 
surviving  spouse  exists  unless  (or  until) 
the  spouse  establishes  his  or  her  own 
entitlement  and  supersedes  the  child  as 
the  primary  beneficiary.  By  using 
different  eligibility  criteria  within  the 
same  statutory  provision.  Congress  drew 
a  clear  distinction  between  the 
circumstances  in  which  the  existence  of 
an  eligible  surviving  spouse  could 
preclude  any  potential  beneficiary  with 
lesser  standing  from  obtaining  benefits. 
The  child  may  therefore  constitute  a 
primary  beneficiary  until  such  time  as 
the  spouse  asserts  (and  proves)  his  or 
her  own  entitlement;  at  that  time,  the 
spouse  replaces  the  child  as  the 
beneficiary.  The  mere  existence  of  a 
surviving  spouse  or  child,  however, 
does  preclude  an  otherwise  eligible 
parent  or  sibling  from  claiming  benefits. 
The  commenter's  recommended  change 
would  violate  the  distinction  between 
classes  of  eligible  beneficiaries  which 
Congress  has  drawn.  The 
recommendation  must  be  rejected. 

(c)  One  comment  supported  the 
change  in  age,  from  18  to  22,  by  which 
disability  must  commence. 

(d)  No  other  comments  concerning 
this  section  were  received,  and  no 
changes  have  been  made  in  it. 

20  CFR  725.223 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  §  725.223  to  adopt  the  change 
in  age  limits  for  disability  specified  by 
42  U.S.C.  402(d)(1)(B),  as  incorporated 
by  the  Black  Lung  Benefits  Act  (BLBA), 
30  U.S.C.  922(a)(5).  62  FR  3351,  3393 
(Jan.  22,  1997).  The  Department  also 
proposed  adding  subsection  (d)  to 
permit  reentitlement  for  a  miner's 
dependent  brother  or  sister  whose 
eligibility  had  terminated  upon 
marriage,  provided  the  marriage  ended 
and  the  individual  again  fulfilled  all  the 
eligibility  criteria.  The  Department 
thereafter  reconsidered  this  proposal. 


and  suggested  its  removal  in  the  second 
notice  of  proposed  rulemaking.  64  FR 
55029  (Oct.  8.  1999).  The  Department 
concluded  that  the  proposed  subsection 
(d)  contradicted  longstanding  agency 
policy,  which  permitted  reentitlement 
upon  cessation  of  marriage  only  in  the 
case  of  a  surviving  spouse.  Because  the 
Department  stated  it  considered  a 
miner's  children  permanently  barred 
from  reentitlement  upon  the  cessation  of 
marriage,  it  declined  to  afford 
preferential  treatment  to  the  miners 
siblings.  In  the  case  of  a  married  sibling 
who  becomes  the  miner's  dependent, 
the  Department  concluded  that 
eligibility  should  not  be  precluded  by 
the  existence  of  the  marriage  if  the 
sibling's  spouse  provided  no  support. 
Once  a  married  sibling  received  support 
or  an  unmarried  dependent  married, 
however,  the  Department  relied  on  the 
assumption  that  the  married  sibling 
would  receive  support  from  the  spouse 
and  a  sibling  whose  marriage  terminated 
would  relv  on  savings  or  property  from 
the  marriage,  etc.  64  FR  54983-84  (Oct. 
8,  1999). 

(b)  The  Department  has  changed  its 
position  that  reentitlement  for 
beneficiaries  after  resumption  of 
uiunarried  status  must  be  confined  to 
surviving  spouses  and  surviving 
divorced  spouses.  See  §  725.219(d) 
above,  with  respect  to  children. 
Although  the  Department  recognizes 
reentitlement  for  children  as  well  as 
spouses,  the  Department  has  not 
changed  its  views  about  the  effect  of 
marriage  as  a  permanent  bar  to 
reentitlement  for  a  miner's  brother  or 
sister.  The  BLBA  supports  this  policy. 
Section  412(a)(5)  states  that  "[njo 
benefits  to  a  sister  or  brother  shall  be 
payable  under  this  paragraph  for  any 
month  begiiuiing  with  the  month  in 
which  he  or  she  *   *   •  marries."  30 
U.S.C.  922(a)(5).  This  provision  is 
unequivocal.  Once  a  brother  or  sister 
who  is  receiving  benefits  marries, 
eligibility  terminates.  That  the 
termination  is  permanent  may  be 
inferred  from  the  phrasing  of  the 
provision:  upon  marriage,  no  benefits 
are  payable  to  the  sibling  "for  am' 
month"'  starting  with  the  month  of  the 
marriage.  Section  412(a)(5)  does  not 
include  any  qualif\'ing  language  which 
w-ould  suggest  that  benefits  are  not 
payable  simply  for  the  duration  of  the 
marriage.  Rather,  it  identifies  a  point 
w-hen  ineligibility  commences,  w-ith  no 
provision  for  restoring  eligibility.  In  this 
regard,  section  412(a)(5)  differs  from  the 
statutory  definitions  of  ""widow""  and 
"child,'"  30  U.S.C.  902(e),  (g).  Section 
412(a)(5)  links  the  occurrence  of  an 
event  to  the  termination  of  eligibility 
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while  the  ■widow"  and  "child" 
definitions  focus  on  the  individual's 
status.  The  widows  or  child's  miuriage 
status  can  change:  consequently  these 
individuals  can  move  in  or  out  of 
eligibility.  Once  a  brother  or  sister 
marries,  'no  benefits  shall  be  pavable 
*    '    *"  The  BLBA  therefore  requires 
that  a  miner's  brothers  and  sisters  be 
excluded  from  reentitlement  upon  the 
dissolution  of  marriage 

(c)  One  comment  endorses  the 
withdrawal  of  proposed  subsection  (d). 
and  a  return  to  current  practice  with 
respect  to  the  marriage  of  a  miner's 
brothers  and  sisters. 

(d)  No  other  comments  concerning 
this  section  were  received,  and  no 
changes  have  been  made  in  it. 

Subpart  C 

20  CFR  725.306 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  §  725, 306(a)(3)  by  cross- 
referencing  ^  725.522  so  that  an 
unrelated  revision  of  the  term  "benefits  " 
in  section  725.101(a)(6)  would  not 
adversely  affect  a  claimant's  ability  to 
withdraw  his  claim  for  benefits  The 
Department  specificallv  noted  its 
intention  not  to  require  reimbursement 
of  the  amount  spent  on  the  claimant's 
complete  pulmonary  evaluation  as  a 
condition  for  withdrawal  of  a  claim, 
notwithstanding  its  proposal  to  include 
the  complete  pulmonary  evaluation 
within  the  definition  of  "benefits."  62 
FR  3351  (Ian.  22,  1997).  The  Department 
did  not  discuss  section  725.306  in  its 
second  notice  of  proposed  rulemaking. 
See  list  of  changes  in  the  Department's 
second  proposal.  64  FR  54971  (Oct.  8. 
1999). 

(b)  Several  comments  opposed  the 
revised  definition  of  "benefits.  " 

§  725  101(a)(6).  because  it  includes  the 
cost  of  the  miner's  complete  pulmonary 
examination  for  which  the  Department 
is  liable  in  the  absence  of  a  final  award 
of  benefits.  The  commenters  believe  the 
revised  definition  will  impose  liability 
on  the  miner  under  ^  725  306  for 
repayment  of  the  cost  of  the 
examination  if  he  should  decide  to 
withdraw  his  claim.  For  the  reasons 
stated  in  the  Department's  initial  notice 
of  proposed  rulemaking.  62  FR  3351 
(Jan.  22.  1997).  and  in  response  to 
comments  received  in  connection  with 
§725. 101(a)(6).  64  FR  54982  (Oct.  8, 
1999).  the  Department  has  not  made 
reimbursement  of  the  examination 
"benefit  "  a  price  for  withdrawing  a 
claim.  No  other  comments  were 
received  concerning  this  section,  and  no 
changes  have  been  made  in  it 


20  CFR  725.308 

Although  the  Department  received 
comments  relevant  to  this  section,  the 
regulation  was  not  open  for  comment. 
SHe62  F'ed.  Reg.  3341  (Jan.  22,  1997);  64 
Fed.  Reg.  54971  (Oct   8.  1999).  It  was 
repromulgated  only  for  the  convenience 
of  readers.  Accordingly,  no  changes  are 
being  made  in  this  section. 

20  CFR  725.309 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  t(  725.309  to  clarify  the  rule 
governing  subsequent  claims.  62  FR 
3351  (jan  22.  1997).  A  subsequent  claim 
is  an  application  filed  by  the  same 
individual  after  final  denial  of  a  prior 
claim.  The  Department  observed  that  a 
majority  of  the  federal  appellate  courts 
that  had  considered  the  issue  had 
deferred  to  the  Department's 
interpretation  of  the  former  regulation 
governing  such  claims.  That  regulation 
required  a  claimant  to  establish  that  he 
had  suffered  a  material  change  in 
condition  since  the  denial  of  his  earlier 
claim  in  order  to  escape  the  denial  of 
the  later  claim  nn  the  grounds  of  the 
prior  denial.  20  CFR  725.309  (1999). 
The  Department's  interpretation  of  that 
rule  allowed  miners  to  establish  the 
necessary  material  change  in  condition 
by  introducing  new  evidence  that 
demonstrated  a  change  in  one  of  the 
necessary  elements  of  entitlement,  such 
as  the  existence  of  pneumoconiosis.  The 
Department  proposed  to  codify  its 
interpretation  by  creating  a  rebuttable 
presumption  that  the  miner's  condition 
had  changed  if  new  evidence 
established  one  of  the  elements  of 
entitlement  previously  resolved  against 
the  miner.  An  operat(jr  could  rebut  the 
presumption  by  establishing  that  the 
earlier  denial  was  erroneous,  i.e..  that 
the  new  evidence  submitted  by  the 
claimant  did  not  demonstrate  a  change 
in  his  condition  but  simply  that  the 
earlier  determination  was  mistaken.  If 
the  presumption  was  not  rebutted,  the 
fac  tfinder  would  weigh  all  of  the 
evidence  on  the  remaining  elements  of 
entitlement  to  determine  whetii^r  the 
claimant  was  entitled  to  benefits.  The 
original  proposal  also  provided  that  the 
remaining  issues  of  entitlement  were 
subject  to  de  novo  adjudication  unless 
the  parties  had  stipulated  to,  or  waived 
their  right  to  contest,  those  issues  in  the 
earlier  proceeding.  Thus,  once  the 
claimant  established  a  change  in  his 
condition,  no  parties  to  the  claim  were 
entitled  to  rely  on  findings  made  in 
connection  with  the  denial  of  the  prior 
claim. 

The  Department  substantially  revised 
its  proposal  in  its  second  notice  of 


proposed  rulemaking.  64  FR  54984-85 
(Oct.  8,  1999).  The  Department  deleted 
the  rebuttable  presumption  and 
substituted  a  threshold  test  which 
allowed  the  miner  to  litigate  his 
entitlement  to  benefits  without  regard  to 
any  previous  findings  by  producing  new 
evidence  that  established  any  of  the 
elements  of  entitlement  previously 
resolved  against  him.  The  Department 
explained  that  this  test  effectuated  the 
Fourth  Circuit's  decision  in  Lisa  Lee 
Mines  V.  Director.  OWCP,  86  F.Sd  1358 
(4th  Cir.  1996).  cert,  denied.  117  S.  Ct. 
763  (1997).  by  accepting  the  correctness 
of  the  earlier  denial  of  benefits.  In 
addition,  in  response  to  several 
comments,  the  Department  restored  a 
provision  requiring  the  denial  of  an 
additional  survivor's  claim,  but  limited 
the  circumstances  in  which  such  a 
denial  was  appropriate.  The  Department 
proposed  the  automatic  denial  of  an 
additional  survivor's  claim  in  cases  in 
which  the  denial  of  the  previous  claim 
was  based  solely  on  a  finding  or 
findings  that  were  not  subject  to  change. 
For  example,  if  the  earlier  claim  was 
denied  solely  because  the  miner  did  not 
die  due  to  pneumoconiosis,  the 
regulation  would  require  the  denial  of 
any  additional  claim  as  well.  The 
Department  responded  to  other 
comments,  rejecting  the  suggestion  that 
the  revised  regulation  was  inconsistent 
with  §  22  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act.  33  U.S.C. 
922.  as  incorporated  by  30  U.S.C.  932(a). 
and  §  413(d)  of  the  Black  Lung  Benefits 
Act.  30  U.S.C.  923(d).  Finally,  the 
Department  discussed  why  findings 
favorable  to  the  claimant  that  were 
made  in  the  previous  denial  of  benefits 
should  not  be  given  preclusive  effect, 
and  clarified  the  date  from  which 
benefits  were  payable  in  the  event  an 
additional  claim  was  awarded. 

(b)  Two  conunents  object  to  the 
Department's  rule  allowing  subsequent 
claims  on  the  basis  that  the  record  lacks 
adequate  justification  of  the  latency  and 
progressivity  of  pneumoconiosis.  In  its 
first  notice  of  proposed  rulemaking,  the 
Department  proposed  revising  the 
definition  of  the  term 
"pneumoconiosis"  in  §  718.201  to. 
among  other  things,  explicitly  recognize 
that  it  referred  to  a  progressive  disease. 
62  FR  3343-44  (Jan.  22,  1997).  Several 
commenters  argued  that  the 
Department's  proposed  definition  was 
scientifically  unsound,  and  presented 
testimony  from  a  panel  of  physicians 
with  expertise  in  pulmonary  medicine 
at  the  Department's  July  22,  1997 
hearing  in  Washington,  D.C.  The 
Department  also  received  comments  and 
testimony  in  support  of  its  proposal. 


The  commenters  opposed  to  the 
Department's  proposal  also  objected  to 
the  Department's  failure  to  consult  the 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH).  Although 
NIOSH  bad  commented  favorably  on  the 
Department's  proposal,  and  specifically 
on  the  provision  recognizing  the 
progressive  nature  of  pneumoconiosis, 
the  Department  decided,  in  light  of  the 
divergent  comments  it  had  received 
from  medical  professionals,  to  seek 
additional  guidance  from  NIOSH.  The 
Department  transmitted  a  copy  of  all  of 
the  testimony  and  commentary  it  had 
received  to  Dr.  Linda  Rosenstock,  the 
Director  of  NIOSH,  and  asked  NIOSH  to 
determine,  in  light  of  the  then  existing 
record,  whether  NIOSH  continued  to 
support  the  Department's  proposal, 
NIOSH  responded,  in  a  December  7, 
1998  letter  from  Dr.  Paul  Schulte,  the 
Director  of  NIOSH's  Education  and 
Information  Division,  that  "[t]he 
unfavorable  conunents  received  by  DOL 
do  not  alter  our  previous  position: 
NIOSH  scientific  analysis  supports  the 
proposed  definitional  changes."  Dr. 
Schulte  provided  additional  medical 
references  to  support  NIOSH's 
conclusion.  The  Department  notified 
parties  of  this  additional  evidence  in  its 
second  notice  of  proposed  rulemaking. 
See  64  FR  54978-79  (Oct.  8,  1999). 

One  commenter  accuses  the» 
Department  of  obtaining  assistance  from 
NIOSH's  information  officer  rather  than 
its  scientific  staff.  The  Department  does 
not  agree  that  the  identity  or  title  of  the 
agency  official  through  whom  NIOSH 
chose  to  communicate  its  response  to 
the  Department's  inquiry  renders  that 
response  invalid.  The  Department's 
request  was  sent  to  the  Director  of 
NIOSH,  and  observed  that  the  resolution 
of  the  issues  related  to  the  definition  of 
the  term  "pneumoconiosis"  required 
scientific  and  medical  expertise.  Dr. 
Schulte's  letter,  transmitted  on  behalf  of 
NIOSH  in  response  to  the  Department's 
request,  specifically  refers  to  "NIOSH 
scientific  analysis."  Accordingly,  the 
Department  rejects  the  commenter's 
inferences  that  its  consultation  with 
NIOSH  was  less  than  complete,  and  that 
the  Department  sought  to  exclude  the 
agency's  scientific  staff.  To  the  extent 
that  the  statute  imposes  an  obligation  to 
consult  with  NIOSH  on  the  definition  of 
"pneumoconiosis,"  the  Department  has 
fully  complied  with  that  obligation. 

The  commenters  opposed  to  the 
Department's  proposal  also  attack  the 
scientific  basis  of  the  conclusion  that 
the  Department  and  NIOSH  have  drawn 
from  the  evidence  of  record.  In  the 
following  discussion,  where  a  scientific 
article  or  treatise  is  cited,  the 
Department  has  also  cited  to  a 


Rulemaking  Record  Exhibit  or,  when 
appropriate,  the  Federal  Register,  where 
that  source  appears.  This  second 
citation  is  not  an  exhaustive  list;  thus, 
each  source  may  appear  at  additional 
points  in  the  Rulemaking  Record.  In 
support  of  their  attack,  the  commenters 
have  submitted  an  analysis  of  the 
available  medical  literature  from  Dr. 
Gregory  Fino,  a  Board-certified 
physician  in  Internal  Medicine  and 
Pulmonary  Disease,  and  Dr.  Barbara 
Bahl,  who  has  a  doctorate  in  nursing 
and  biostatistics.  Drs.  Fino  and  Bahl 
analyze  nine  articles  and  textbooks 
dealing  with  latency,  which  they  define 
parenthetically  as  "0/0  or  0/1  to  1/0+." 
The  analysis  thus  focuses  on  evidence 
that  would  show  that  a  miner  whose 
chest  X-rays  are  classified  by  a 
radiologist  as  "negative"  (0/0  or  0/1 
under  the  ILO-UC  classification 
scheme,  see  20  CFR  718.102(b)),  after  he 
leaves  the  mine  can  develop  a  disease 
that  will  result  in  chest  X-rays  that  are 
classified  as  "positive."  Under  the  ILO- 
UC  scheme,  an  X-ray  classified  as 
category  1,  2,  or  3,  ranging  from  1/0  to 
3/3,  is  considered  positive  for  simple 
pneumoconiosis.  An  X-ray  classified  as 
A,  B,  or  C  is  considered  positive  for 
complicated  pneumoconiosis,  also 
known  as  progressive  massive  fibrosis 
or  massive  pulmonary  fibrosis.  20  CFR 
718.102(b),  718.304(a)  (1999).  They 
conclude  that  "the  medical  literatiu'e 
provides  no  evidence  that  coal  workers' 
pneumoconiosis  or  silicosis  in 
coalminers  is  a  latent  disease.  There  is 
also  no  evidence  to  show  that  the 
development  of  pulmonary  impairment 
is  latent."  Rulemaking  Record.  Exhibit, 
89-37,  Appendix  C  at  29. 

Drs.  Fino  and  Bahl  also  analyzed  five 
articles  dealing  with  progression,  which 
thev  define  parenthetically  as  "1/0  to 
1/0. +"  Their  analysis  of  progression 
thus  focuses  on  whether  individuals 
whose  chest  X-rays  are  initially  read  as 
1/0.  the  lowest  positive  classification  in 
the  ILO-UC  scheme,  may  have  later 
chest  X-rays  classified  greater  than  I/O. 
Thev  observe  that  ""there  are  authors 
who  have  identified  progression  of 
pneumoconiosis  in  coal  miners."  but 
that  other  authors  have  reached  the 
contrary  conclusion.  They  conclude  as 
follows: 

Why  do  some  miners  progress  within  the 
ILO  scale  of  simple  pneumoconiosis  itnd 
others  do  not?  The  answer  lies  in  the  proper 
definition  of  pneumoconiosis.  (;areful 
attention  must  be  made  to  diflerentiate 
simple  coal  workers'  pneumoconiosis  and 
silicosis.  The  miners  who  have  been 
described  to  progress  over  time  after 
exposure  ceases  are  miners  who  have  likeh 
contracted  silicosis,  not  simple  c  oal  workers' 
pneumot  oniosis.  *    *   * 


Silicosis  ma\'  be  a  progressive  disease  in  a 
small  percentage  of  miners  after  r:oal  mine 
dust  exposure  ends.  The  literature  does  not 
support  the  statement  that  coal  workers" 
pneumoconiosis  is  progressive  absent  further 
dust  exposure.  Ttu're  are  no  studies  that 
show  progressi\e  impairment  in  miners  who 
ha\e  left  the  mines.  The  studies  do  not  show 
an\  progression  in  industrial  bronchitis  after 
a  miner  leaves  the  mines.  In  fact,  the  studies 
do  suggest  that  the  minor  reduction  in  the 
FEV'l  (Forced  Expiratory  Volume  in  one 
se(  Olid]  as  a  result  of  industrial  bronchitis 
occurs  in  the  first  few  years  nf  mining  and 
then  the  effect  over  the  remaining  years  in 
the  mines  is  negligible  and  md\  even  recover. 

Rulemaking  Record.  Exhibit  89-37. 
Appendix  C  at  30-31.  In  evaluating  the 
medical  evidence  contained  in  the 
rulemaking  record,  the  Department  is 
mindful  that  Congress  provided  an 
exceptionally  broad  definition  of  the 
term  ""pneumoconiosis:"  "a  chronic 
dust  disease  of  the  lung  and  its 
sequelae,  including  respirator}-  and 
pulmonary-  impairments,  arising  out  of 
coal  mine  employment."  30  U.S.C. 
902(b).  The  regulatory  definitions 
promulgated  by  the  Department  over  the 
last  25  years  have  reflected  the  scope  of 
this  provision. 

In  1978.  the  Department  promulgated 
its  interim  criteria,  20  CFR  Part  727. 
Those  criteria  included  a  definition  of 
""pneumoconiosis"  at  20  CFR  727.202. 
After  repeating  the  statutory-  definition, 
the  regulation  further  provided  that 
""[t]his  definition  includes,  but  is  not 
limited  to.  coal  workers' 
pneumoconiosis,  anthracosilicosis. 
anthracosis[.]anthrosilicosis.  massive 
pulmonary-  fibrosis,  progressive  massive 
fibrosis!, 1  silicosis,  or  silicotuberculosis 
arising  out  of  coal  mine  employment.  " 
43  FR  36825  (Aug.  18.  1978).  The 
Department  promulgated  its  permanent 
criteria.  20  CFR  Part  718.  in  1980. 
Section  718.201.  entitled  "Definition  of 
pneumoconiosis."'  contained  a 
definition  that  was  identical  to  that  of 
§  727.202.  45  FR  13685  (Feb.  29.  1980). 
The  federal  courts  of  appeals  have  long 
recognized  that  the  Act  compensates  not 
merely  coal  workers'  pneumoconiosis, 
as  that  term  is  used  by  the  medical 
community,  but  ""legal" 
pneumoconiosis.  Sec  e.g  .  Peabodv  Coal 
Co.  v.  Loivis.  708  F.2d  266,  268  n.4  (7th 
Cir.  1983)  (  "the  legal'  definition  of 
pneumoconiosis  contained  in  the  above- 
quoted  regulation  |§  727.202]  includes 
not  only  "true  or  clinical' 
pneumoconiosis  but  also  other 
respirator}-  or  pulmonary  diseases 
arising  from  dust  exposure  in  coal  mine 
employment"):  Gulf  &■  Western 
Industries  v.  Lin^i?.  176  F.3d  226.  231 
(4th  Cir.  1999)  ("[the  regulations  detail 
the  breadth  of  what  is  frequently  called 
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legal' pneumoconiosis  *   *   *"]:  see  also 
the  Departmenfs  preamble  to  §  718.201. 

The  Department  has  reviewed  all  of 
the  medical  literature  referenced  in  the 
record,  and  does  not  agree  that  it  lacks 
support  for  the  proposition  that 
pneumoconiosis  is  a  latent,  progressive 
disease.  Contrar\'  to  Dr.  Finos 
conclusions,  a  number  of  medical 
references  document  the  latent, 
progressive  nature  of  the  disease.  For 
example.  Seaton.  in  "Dial  Workers' 
Pneumoconiosis,  "  in  .Morgan,  WKC  and 
Seaton  A.  eds..  Occupational  Lung 
Diseases  fVVB  Saunders  Co..  3d  ed. 
1995)  389.  see  also  Rulemaking  Record. 
Exhibit  89-37,  Appendi.\  C  M  34.  42. 
contains  the  observation  that    FMF 
(Progressive  massive  fibrosis]  may  occur 
after  dust  exposure  has  ceased,  even 
when  the  miner  has  left  the  industr\ 
with  no  apparent  simple 
pneumoconiosis,  although  this  will  oiilv 
occur  if  the  w-orker  has  had  substantial 
dust  exposure').  Similarly.  National 
Institute  for  Occupational  Safety  and 
Health.  Criteria  for  a  Recommended 
Standard:  Occupational  Exposure  to 
Respirable  Coal  Mme  Dust.  §  4,2.1,3,1. 
Rulemaking  Record,  Exhibit  2-1  at  48, 
summarized  an  article  (Maclareii  \VM, 
Soutar  CA.  "Progressive  massive  fibrosis 
and  simple  pneumoconiosis  in  ex- 
miners,"  Br  f,  Ind.  Med.  42:734-740 
(1985))  as  follows:    Among  1,902  ex- 
miners  who  had  not  developed  PMF 
within  4  years  of  leaving  mining,  172 
(9%)  developed  PMF  after  leaving 
mining.  Of  those  172  miners  with  PMF. 
32%  had  no  evidence  of  simple  CWP 
(categorv-  0)  when  they  left  mining  '  In 
that  article,  in  fact.  Maclaren  and  Soutar 
reported  both  small  opacities  (evidence 
of  simple  pneumoconiosis)  and  large 
opacities  (evidence  of  complicated 
pneumoconiosis)  in  ex-miners  who  did 
not  show  evidence  of  coal  workers' 
pneumoconiosis  after  the  miners  left  the 
industry 

Moreover,  contrary  to  the  conclusion 
of  Dr.  Fino  and  Dr.  Bahl.  the  studv 
conducted  by  Donnan  et  al  did  find 
significant  evidence  of  latencv.  Donnan 
PT.  Miller  BG.  Scarisbrick  DA.  Seaton 
A.  VVightman  AJA,  Soutar  CIA. 
"Progression  of  simple  pneumoconiosis 
in  ex-coalminers  after  cessation  of 
exposure  to  coalmine  dust."  lOM  report 
TM/97/07  (Institute  of  Occupational 
Medicine,  December  1997)  1-67,  see 
also  Rulemaking  Record.  Exhibit  89-37, 
Appendi.v  C  at  26.  29.  Dr.  Fino  and  Dr. 
Bahl  write  that  "only  one  out  of  200 
miners  [in  the  study]  was  found  to 
progress  from  a  negative  to  a  positive 
film."  That  conclusion,  however,  was 
not  the  conclusion  of  the  studv's 
authors.  Their  tables  3.4a  (Median 
profusion  score  for  14  CWP  progressors 


and  19  PMF  progressors)  and  3.4b 
(Median  profusion  score  for  161  CWP 
non-progressors)  compare  X-rays  taken 
within  two  years  of  the  dates  on  which 
the  200  miners  left  the  coal  mining 
industr\'  with  X-rays  taken  10  years 
later  They  demonstrate  that  of  138  ex- 
miners  whose  early  X-rays  were  read  as 
0/0  or  0/1,  11  had  later  X-rays  read  as 
positive  for  either  simple  or 
complicated  pneumoconiosis.  This 
proportion.  7.97%.  has  epidemiologic 
significance,  and  supports  the  authors' 
conclusion  that  'Itjhe  results  have 
demonstrated  that  prcjgression  does 
oct:ur  after  ces.sation  of  exposure." 
Donnan  et  nI  at  23. 

In  light  of  this  evidence,  the 
Department  is  not  persuaded  bv  the 
reliance  Dr.  Fino  and  Dr.  Bahl  place  on 
the  conclusion  of  Drs.  Merchant.  Tavlor 
and  Hodous  in  "Occupational 
Kespirator\-  Diseases"  (National  Institute 
for  Occupational  Safety  and  Health. 
1986).  see  also  Rulemaking  Record, 
Exhibit  89-37.  .Appendix  C  at  26.  Dr. 
Fino  and  Dr  Bahl  quote  the  textbook's 
statement  that  "the  chance  of 
radiological  progression  over  ten  years 
at  a  moan  dust  concentration  of  2 
milligrams  per  cubic  meter  is  essentially 
zero  for  a  miner  with  x-ray  categor\'  0/ 
0."  This  textbook  was  published  by  the 
Division  of  Respiratorv'  Disease  Studies 
of  the  Appalachian  Laboratory  for 
Occupational  Safety  and  Health,  a 
component  of  the  National  Institute  of 
Occupational  Safety  and  Health,  more 
than  10  years  prior  to  the  Donnan  studv. 
In  light  of  NIOSH's  conclusion  that 
scientific  .uialysis  supports  the 
Department's  regulations,  the 
Department  does  not  agree  that  the 
statement  by  Merchant  et  al  requires 
the  Department  to  revise  its  regulatory 
approach. 

.Similarly,  the  Department  is  not 
persuaded  by  Dr  Fino  and  Dr  Bahl's 
attempt  to  dismiss  the  effect  of  silica  on 
coal  miners,  and  therefore  to  discount 
the  applicability  of  .studies 
demonstrating  the  latency  and 
progressivity  of  silicosis.  It  remains  the 
Department's  position  that 
pneumoconiosis,  as  defined  in  the 
statute.  30  U.S.C.  902(b).  is  both  latent 
and  progressive.  The  statuton.- 
definition  inc:ludes  both  simple  coal 
workers'  pneumoconiosis  and  silicosis, 
,\lthough  they  acknowledge  studies 
showing  that  silicosis  is  a  latent, 
progressive  disease.  Dr,  Fino  and  Dr. 
Bahl  argue  that  coal  workers' 
pneumoconiosis  must  be  distinguished 
from  silicosis.  The  Black  Lung  Benefits 
Act.  however.  dot.'S  not  permit  such  a 
distinction.  As  discussed  above,  the 
regulatory  definition  of  the  term 
"pneumoconiosis.  "  implementing  the 


broad  statutorv'  definition,  includes 
silicosis  within  the  list  of  conditions 
that  must  be  considered 
pneumoconiosis.  In  addition,  inclusion 
of  silicosis  in  the  definition  of 
pneumoconiosis  is  based  on  practical  as 
well  as  legal  considerations.  It  is 
difficult  to  separate  the  effects  of  coal 
and  silica  in  the  occupational  setting. 
Coal  contains  a  number  of  non-organic 
materials,  including  quartz,  and  the 
percentage  of  quartz  is  greater  in  high 
rank  coals.  Seaton.  ""Coal  Workers' 
Pneumoconiosis."  in  Morgan,  WKC  and 
Seaton  A.  eds.,  Occupational  Lung 
Diseases  (WB  Saunders  Co..  3d  ed. 
1995)  389,  see  also  Rulemaking  Record. 
Exhibit  89-37,  Appendix  C  at  34,  42. 
Seaton  and  colleagues  reported  a  cohort 
of  miners  who  had  a  rapid  progression 
of  radiologic  findings  resembling 
silicosis,  despite  a  relatively  low  total 
coal  dust  exposure,  Seaton  A,  Dick  JA. 
Dodgson  I,  Jacobsen  M..  "Quartz  and 
pneumoconiosis  in  coal  miners,"  Lancet 
2:1272  (1981),  see  also  Rulemaking 
Record,  Exhibit  2-1  at  50,  Analysis 
revealed  that  the  percentage  of  quartz  in 
the  mixed  coal  mine  dust  was 
significantly  higher  in  these  affected 
miners  than  in  matched  controls.  They 
concluded  that  quartz  exposure  was  an 
important  factor  contributing  to 
pneumoconiosis  in  some  miners  and 
that  disease  in  such  miners  was  more 
aggressive.  Moreover,  miners  who  drill 
into  hard  rock,  such  as  those  who  bore 
shafts  or  work  as  roof  bolters,  are 
exposed  to  higher  concentrations  of 
quartz  and  are  known  to  be  at  higher 
risk  for  developing  silicosis,  Seaton. 
"Coal  Workers'  Pneumoconiosis,"  in 
Morgan,  WKC  and  Seaton  A,  eds,. 
Occupational  Lung  Diseases  (WB 
Saunders  Co,,  3d  ed.  1995)  389.  see  also 
Rulemaking  Record.  Exhibit  89-37, 
Appendix  C  at  34,  42.  Based  on  these 
observations,  it  is  reasonable  to 
conclude  that  there  is  a  clear  risk  of 
developing  pneumoconiosis  with 
characteristics  of  silicosis  in  coal  miners 
exposed  to  dusts  with  high  quartz 
content.  Accordingly,  the  Department 
believes  that  it  may  properly  rely  on 
studies  of  silicosis  in  promulgating 
regulations  governing  the 
compensability  of  pneumoconiosis  as 
that  term  has  been  defined  by  Congress, 
See  also  Beckett  WS.  "Occupational 
Respiratorv'  Diseases,"  The  New 
England  Journal  of  Medicine,  342:406- 
13  (Feb.  12,  2000)  (citing  a  study  of 
silicosis  to  support  the  conclusion  that 
"[wjith  many  substances  (including  coal 
and  silica  dust),  the  disease  may 
progress  for  decades  after  the  exposure 
has  ceased.").  (Dr.  Beckett's  review 
article  did  not  appear  until  after  the 


rulemaking  record  had  closed;  it  is  cited 
only  as  additional  evidence  confirming 
the  Department's  previous  use  of  studies 
involving  silicosis). 

Finally,  there  is  also  evidfence  that 
lung  function  can  continue  to 
deteriorate  after  a  miner  leaves  the  coal 
mining  industry.  The  authors  of  Dimich- 
Ward  H  and  Bates  DV,  "Reanalysis  of  a 
longitudinal  study  of  pulmonary 
function  in  coal  miners  in  Lorraine, 
France,"  Am  J  Ind  Med,  25:613-623 
(1994).  see  also  62  PR  3344  (Jan.  22, 
1997),  demonstrated  a  decline  of 
pulmonary  function  in  both  smoking 
and  non-smoking  coal  miners  that 
continues  over  time  even  after 
retirement  from  mining.  Given  this 
evidence  of  progression,  it  is  clear  that 
a  miner  who  may  be  asymptomatic  and 
without  significant  impairment  at 
retirement  can  develop  a  significant 
pulmonary  impairment  Jifter  a  latent 
period.  Because  the  legal  definition  of 
"pneumoconiosis"  includes 
impairments  that  arise  from  coal  mine 
employment,  regardless  of  whether  a 
miner  shows  X-ray  evidence  of 
pneumoconiosis,  this  evidence  of 
deterioration  of  lung  function  among 
miners,  including  miners  who  did  not 
smoke,  is  particularly  significant. 

The  commenters  also  cite  the  1985 
report  of  the  Surgeon  General,  U.S. 
Department  of  Health  and  Human 
Services,  The  Health  Consequences  of 
Smoking:  Cancer  and  Chronic  Lung 
Disease  in  the  Workplace  (1985),  see 
also  Rulemaking  Record,  Exhibit  89-21, 
Appendix  11,  in  support  of  their 
argument.  Of  the  seven  items  listed  in 
the  "Summary  and  Conclusions" 
section  of  Chapter  Seven,  "Respiratory 
Disease  in  Coal  Miners,"  none  addresses 
the  latency  or  progressivity  of 
pneumoconiosis.  In  addition,  the 
Surgeon  General's  report,  which  focused 
on  the  health  consequences  of  smoking, 
did  not  review  many  of  the  articles  on 
which  the  Department's  conclusion  is 
based.  Because  the  overwhelming 
majority  of  the  references  cited  by  the 
Department  in  its  first  and  second 
notices  of  proposed  rulemaking,  see  62 
FR  3343^4  (Jan.  22,  1997);  64  FR 
54978-79  (Oct.  8,  1999),  as  well  as  the 
references  discussed  above,  were 
prepared  after  1985,  this  is  not 
surprising.  Accordingly,  the  Department 
does  not  believe  that  anything  in  the 
Surgeon  General's  report  requires  the 
Department  to  ignore  the  conclusions 
that  it  has  drawn  from  the  studies  and 
articles  in  the  rulemaking  record. 

Contrary  to  the  commenters' 
argument,  then,  the  record  does  contain 
abundant  evidence  demonstrating  that 
pneumoconiosis  is  a  latent,  progressive 
disease.  That  evidence  is  certainly 


sufficient  to  justify  the  Department's 
regulation  governing  subsequent  claims. 
Moreover,  neither  the  regulation 
permitting  subsequent  claims  nor  the 
Department's  explicit  recognition  of  the 
progressive  nature  of  the  disease 
represents  a  departure  from  the 
Department's  prior  positions.  The 
Department's  original  promulgation  of  a 
regulation  governing  subsequent  claims 
in  1978  was  based  on  the  progressive 
natiu-e  of  the  disease.  43  FR  36785  (Aug. 
18, 1978).  The  federal  courts  of  appeals 
have  also  recognized  that 
pneumoconiosis  is  a  progressive 
disease.  Plesh  v.  Director.  OWCP.  71 
F,3d  103,  108  (3d  Cir.  1995) 
("pneumoconiosis  is  progressive  and 
incurable");  Labelle  Processing  Co.  v. 
Swarrow,  72  F.3d  308,  314-315  (3d  Cir. 
1995)  ("Congress,  in  enacting  the  BLBA, 
recognized  the  perniciously  progressive 
nature  of  the  disease  *   *   *.  Moreover, 
courts  have  long  acknowledged  that 
pneumoconiosis  is  a  progressive  and 
irreversible  disease.");  Kowalchick  v. 
Director,  OWCP,  893  F.2d  615,  621  (3d 
Cir.  1990)  ('That  the  three  earliest  x- 
rays  of  record  *   *   *  were  read  negative 
is  not  inconsistent  with  the  progressive 
nature  of  pneumoconiosis.");  Shendock 
V.  Director,  OWCP,  893  F.2d  1458,  1467 
n.lO  (3d  Cir.  1990)  ("it  is  well 
recognized  that  pneumoconiosis  is  a 
progressive  disease  whose  symptoms 
increase  in  severity  over  time"); 
Bethenergy  Mines  Inc.  v.  Director, 
OWCP,  854  F.2d  632,  636  (3d  Cir.  1988) 
("Due  to  the  progressive  nature  of 
pneumoconiosis,  a  coal  mine  operator  is 
less  likely  to  know  the  details 
underlying  a  particular  claim  than  an 
employer  is  in  the  typical  case  arising 
under  the  LHWCA.");  Zielinski  v, 
Califano,  580  F.2d  103,  107  (3d  Cir. 
1978)  ("pneumoconiosis  and  related 
lung  diseases  progress  slowly  ");  Eastern 
Associated  Coal  Corp.  v.  Director, 

OWCP, F.3d .  No.  99-1312. 

slip  op.  at  pp.  11-12  (4th  Cir.  July  12, 
2000)  (observing  "the  assumption  of 
progressivity  that  underlies  much  of  the 
statutory'  regime");  Lane  Hollow  Coal 
Co.  V.  Lockhart,  137  F.3d  799.  803  (4th 
Cir.  1998)  ("pneumoconiosis  is 
progressive  and  irreversible");  Adkins  v. 
Director,  OWCP.  958  F.2d  49.  51  (4th 
Cir.  1992)  ("pneumoconiosis  is  a 
progressive  disease");  Greer  \.  Director, 
OWCP.  940  F.2d  88,  90  (4th  Cir.  1991) 
(pneumoconiosis  is  "a  slowly- 
progressing  condition  ");  Hamrick  v. 
Schweiker.  679  F.2d  1078.  1081  (4th  Cir. 
1982)  ("pneumoconiosis  is  a  progressive 
disease");  Prater  v.  Hams.  620  F.2d 
1074,  1082  (4th  Cir.  1980) 
("pneumoconiosis  is  a  progressive 
disease");  Barnes  v.  Mathews.  562  F.2d 


278.  279  (4th  Cir.  1977) 
("pneumoconiosis  is  a  slow,  progressive 
disease  often  difficult  to  diagnose  at 
earlv  stages");  Grace  v,  Kentland- 
Elkhorn  Coal  Corp..  109  F,3d  1163.  1167 
(6th  Cir,  1997)  (""because  of  the 
progressive  nature  of  pneumoconiosis, 
more  recent  evidence  is  often  accorded 
more  weight"):  Consolidation  Coal  Co. 
V.  McMahon.  77  F.3d  898.  906  (6th  Cir. 
1996)  (recognizing  "the  progressive 
nature  of  pneumoconiosis  "); 
Sharondale  Corp.  v.  Ross,  42  F.3d  993. 
997  (6th  Cir.  1994)  ('"the  material 
change  provision  [provides]  relief  from 
the  principles  of  finality  for  those 
miners  whose  conditions  have 
deteriorated  due  to  the  progressive 
nature  of  black  lung  disease");  Johnson 
V.  Peabody  Coal  Co..  26  F.3d  618.  620 
(6th  Cir.  1994)  ("Pneumoconiosis  is  a 
progressive  debilitating  disease.  "); 
Woodward  \\  Director.  OWCP,  991  F  2d 
314,  320  (6th  Cir.  1993) 
("Pneumoconiosis  is  a  progressive  and 
degenerative  disease.");  Campbell  v. 
Consolidation  Goal  Co..  811  F.2d  302. 
303  (6th  Cir.  1987)  (recognizing  "the 
progressive  nature  of  pneumoconiosis  "); 
Back  V.  Director.  OWCP.  796  F.2d  169. 
172  (6th  Cir.  1986)  ("Because  of  the 
progressive  nature  of  pneumoconiosis, 
earlier  negative  and  later  positive  X-rays 
of  the  same  individual  are  not 
necessarilv  in  conflict,"):  Orange  v. 
Island  Greek  Coal  Co.,  786  F,2d  724.  727 
(6th  Cir.  1986)  ("pneumoconiosis  *   *   * 
is  a  progressive  disease");  Director 
OWCPv.  Bivens.  757  F.2d  781,  788  (6th 
Cir,  1985)  ("the  Black  Lung  Benefits  Act 
provides  compensation  for  disability 
based  on  an  invisible  and  progressive 
disease"):  Collins  v,  Sec'vofHHS,  734 
F.2d  1177,  1180  (6th  Cir,' 1984) 
("Medically  we  note  that 
pneumoconiosis  is  a  slow,  progressive 
disease.  Its  characteristics  and 
symptoms  often  do  not  manifest 
themselves  in  a  way  that  promote  [sic] 
immediate  detection.  In  some  cases  the 
disease  may  take  years  before  if  is 
readily  detectable.");  Smith  v.  Califano. 
682  F."2d  583,  587  (6th  Cir.  1982)  ("coal 
workers"  pneumoconiosis  *    *    *  is  a 
progressive  disease");  Hill  v.  Califano, 
592  F.2d  341.  345  (6th  Cir,  1979) 
(  "pneumoconiosis  is  a  slowly 
progressive  disease");  Morris  v, 
Mathews.  557  F.2d  563.  568  (6th  Cir. 
1977)  (recognizing  Congressional 
finding  that  '"pneumoconiosis  [is]  a 
progressive  chronic  dust  disease  of  the 
lung");  Beglevv.  Mathews.  544  F,2d 
1345.  1354  (6th  Cir.  1976)  (describing 
pneumoconiosis  as  "a  disease  known  to 
be  of  a  slowly  progressive  character"); 
Amax  Coal  Co  v  Franklin.  957  F,2d 
355,  359  (7th  Cir.  1992)  ("Black  lung 
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disease,  at  least  when  broadly  defined, 
is  a  progressive  disease  *    *    *.");  Dotsnn 
V.  Peabody  Coal  Co  .  846  F  2d  1 134. 
11.39  (7th  Cir.  1988)  CPneumoconiosis 
is  a  progressive  disease*    *    *".).  Russell 
V.  Director.  OWCP.  829  F.2d  615.  616 
(7th  Cir  1987)  (•Coal  miners' 
pneumoconiosis  (black  lung)  is  a 
progressive,  debilitating  disease."); 
Amax  Coal  Co  v.  Director.  OWCP.  801 
F.2d  958.  964  (7th  Cir   1986) 
(recognizing  "the  difficulty  of  clinicallv 
diagnosing  the  progressive  disease"); 
Consolidation  Coal  Co  v  Chubb.  741 
F.2d  968.  973  (7th  Cir.  1984)  (   lu  light 
of  the  progressive  nature  of 
pneumoconiosis,  (the  ALl's]  according 
greater  weight  to  the  recent  x-ray  was 
not  irrational  ");  Lovilia  Coal  Co  v. 
Haney.  109  F.3d  445,  450  {8th  Cir 
1997)  (recognizing  progressive  nature  of 
pneumoconiosis);  Robinson  v  Missouri 
Mining  Co  .  955  F.2d  1181.  1184  (8th 
Cir.  1992)  ("pneumoconiosis  is  a 
progressive  disease");  Campbell  v 
Director.  OWCP.  846  F.2d  502.  509  (8th 
Cir.  1988)  (  "pneumoconiosis  is  a 
progressive  disease  ");  Newman  v. 
Director.  OWCP.  745  F. 2d  1162,  1165 
(8th  Cir  1984)  ("pneumoconiosis  is  a 
progressive  disease');  Padavich  v. 
Mathews.  561  F.2d  142.  146  (8th  Cir 
1977)  (""Pneumoconiosis  is  a  progressive 
illness*    *    ' ."):  Humphrevillev. 
Mathews.  560  F.2d  347,  349  (8th  Cir. 
1977)  (  "pneumoconiosis  is  a  progressive 
disease'"):  Wyoming  Fuel  Co.  v.  Director. 
OWCP.  90  F.'3d  1502.  1507  (10th  Cir. 
1996)  (recognizing  "the  nature  of 
pneumoconiosis  as  a  disease  that 
develops  progressively  and  is  difficult 
to  diagnose'");  Lukman  v.  Director. 
OWCP.  896  F.2d  1248.  1253  (10th  Cir 
1990)  (recognizing  real  purpose  of 
duplicate  claims  regulation  is  to  provide 
"miners  with  progressively  worsening 
health  full  and  equal  access  to  black 
lung  benefits.'");  Ohlerw  Sec'v  of  HEW, 
583  F.2d  501.  506  (10th  Cir.  1978) 
("pneumoconiosis  is  a  progressive 
disease,  as  is  emphvsema");  Paluso  v. 
Mathews.  573  F  2d'4,  10  (10th  Cir.  1978) 
("It  is  well-established  medically  that 
pneumoconiosis  is  a  progressive  disease 
which  frequently  defies  diagnosis.""); 
Alabama  Dn'  Dock  and  Shipbuilding 
Corp.  V.  Sowell.  933  F.2d  1561,  1566 
(1 1th  Cir.  1991 )  (black  lung  ""can  lie 
essentially  dormant  in  the  body  for 
many  years  after  an  employee  has  left 
his  employment  before  progressing  to 
the  point  where  [it]  is  disabling");  Curse 
V.  Director.  OWCP.  843  F.2d  456,  457 
(11th  Cir.  1988)  (recognizing  black  lung 
disease  develops  slowly  and 
progressively):  Doss  v.  Califano.  598 
F.2d  419.  421  (11th  Cir.  1979) 
("pneumoconiosis  is  a  progressive 


disease");  but  see  Zeigler  Coal  Co.  v. 
Lemon.  23  F.3d  1235.  1238  (7th  Cir. 
1994)  (chastising  an  administrative  law- 
judge  for  assuming  that  pneumoconiosis 
is  progressive  without  any  evidence  in 
the  record  to  support  the  assumption). 

Although  one  commenter  asserts  that 
the  regulation  creates  an  irrebuttable 
presumption  that  each  miner's 
condition  is  progressive,  it  actually  does 
no  such  thing.  As  revised.  §  725.309 
simply  effectuates  the  current  one- 
element  test  adopted  by  a  substantial 
number  of  federal  appellate  courts  and 
most  recently  the  Benefits  Review 

Board.  Allen  v.  Mead  Corp., Black 

Lung  Rep.  (MB) .  BRB  No.  99-0474 

B LA  (May  31.  2000).  The  one-element 
test  allows  a  miner  who  demonstrates  a 
material  change  in  one  of  the  conditions 
of  entitlement  previously  decided 
against  him  to  avoid  an  automatic  bar 
on  establishing  his  current  entitlement 
to  benefits.  To  the  extent  that  the 
commenter  would  require  each  miner  to 
submit  -scientific  evidence  establishing 
that  the  change  in  his  specific  condition 
represents  latent,  progressive 
pneumoconiosis,  the  Department 
disagrees  and  has  therefore  not  imposed 
such  an  evidentiarv-  burden  on 
claimants.  Rather,  the  miner  continues 
to  bear  the  burden  of  establishing  all  of 
the  statutory'  elements  of  entitlement, 
except  to  the  extent  that  he  is  aided  by 
two  statutory  presumptions.  30  U.S.C. 
921(c)(1)  and  (c)(3).  The  revised 
regulation  continues  to  afford  coal  mine 
operators  an  opportunity  to  introduce 
contrary  evidence  weighing  against 
entitlement. 

(c)  One  comment  submitted  in 
connection  with  the  first  notice  of 
proposed  rulemaking,  and  cited  by 
another  comment  submitted  in 
connection  with  the  second  notice  of 
propo.sed  rulemaking,  suggests  that  the 
Department's  proposed  revision  would 
compensate  the  15  to  20  percent  of 
cigarette  smokers  who  develop  chronic 
airway  obstruction  if  they  spent  10  years 
or  more  in  the  coal  mining  industry'. 
The  Department  does  not  agree  that  the 
possibility  that  miners  will  suffer 
reduced  pulmonary  function  as  a  result 
of  cigarette  smoking  justifies  the 
automatic  denial  of  additional  claims  by 
miners  under  §  725.309.  In  addition,  the 
previously  cited  study  by  Dimich-Ward 
and  Bates  documented  the  progressive 
decrement  in  lung  function  among  both 
miners  who  smoked  and  those  who  did 
not.  Dimich-Ward  H,  Bates  DV, 
"Reanalysis  of  a  longitudinal  study  of 
pulmonary  function  in  coal  miners  in 
Lorraine,  France."  Am  1  Ind  Med, 
25:613-623  (1994).  see  also  62  FR  3344 
(Jan.  22.  1997).  The  Departmsnt 
accordingly  believes  that  a  miner  who 


files  his  first  claim  before  he  is  truly 
totally  disabled,  but  later  becomes 
totally  disabled,  must  be  afforded  an 
opportunity  to  establish  that  his 
condition  is  related  to  his  coal  mine 
employment.  Under  §  718.204,  the 
miner  continues  to  bear  the  burden  of 
proving  this  element  of  his  entitlement. 
To  the  extent  that  a  coal  mine  operator 
produces  medical  evidence 
demonstrating  that  the  miner's  total 
disability  is  due  solely  to  cigarette 
smoking,  that  evidence  would  also  be 
relevant  to  the  inquiry  under  §  718.204. 

(d)  A  number  of  comments  argue  that 
§  725.309  violates  accepted  principles  oT 
claim  preclusion  and  issue  preclusion, 
particularly  with  respect  to  the 
treatment  of  additional  claims  filed  by 
miners'  survivors.  The  Department 
disagrees.  In  its  initial  proposal,  the 
Department  explained  that  its  additional 
filing  rules  gave  full  effect  to  the 
principles  of  claim  preclusion  but  that 
the  applicability  of  these  principles  was 
limited  in  two  important  respects:  (1) 
The  liberal  reopening  provision  created 
by  Congress  under  §  22  of  the  Longshore 
and  Harbor  Workers'  Compensation  Act. 
33  U.S.C.  922.  incorporated  into  the 
Black  Lung  Benefits  Act  by  30  U.S.C. 
932(a);  and  (2)  the  recognition  that  an 
individual's  eligibility  for  workers' 
compensation  benefits  is  not  fixed  at  a 
single  time.  but.  especially  with  respect 
to  occupational  diseases,  may  be  subject 
to  relitigation  even  if  the  worker's  first 
claim  is  denied.  62  FR  3352  (Jan.  22, 
1997).  Under  these  principles,  and 
subject  to  the  limitation  that  the  party 
must  have  a  full  and  fair  opportunity  to 
litigate  its  position,  Kremer  v.  Chemical 
Constr.  Corp.,  456  U.S.  461,  481  n.  22 
(1982).  a  final  adjudication  of  the  merits 
of  a  cause  of  action  will  preclude  the 
parties  firom  relitigating  issues  that  were 
or  could  have  been  raised  in  the  first 
proceeding.  Rivet  v.  Regions  Bank  of 
Louisiana.  522  U.S.  470.  476  (1998). 
citing  Federated  Department  Stores,  Inc. 
V.  Moitie.  452  U.S.  394.  398  (1981). 

Section  725.309  applies  these 
principles  to  the  adjudication  of  black 
lung  benefits  claims.  For  example,  if  the 
sole  basis  for  denying  a  miner's  claim  is 
a  finding  on  an  issue  that  is  not  subject 
to  change,  and  that  the  miner  had  an 
opportunity  to  fully  and  fairly  litigate,  a 
subsequent  claim  by  the  miner  must 
also  be  denied.  Thus,  where  the  first 
claim  was  denied  solely  on  the  grounds 
that  the  applicant  did  not  work  as  a 
miner,  and  he  does  not  allege  that  he 
engaged  in  any  additional  coal  mine 
employment  since  he  filed  that 
application,  his  second  claim  must  be 
denied  as  well.  Where  the  issue  is 
subject  to  change,  however,  neither 
claim  preclusion  principles  nor 


§  725.309  bars  the  litigation  of  the 
miner's  additional  claim.  For  example, 
where  the  original  denial  was  based  on 
the  miner's  failure  to  establish  that  his 
respiratory  impairment  was  totally 
disabling,  and  new  evidence  establishes 
that  that  condition  has  worsened,  the 
miner  should  not  be  barred  from 
prosecuting  a  second  application  for 
benefits. 

The  regulation  gives  similar  treatment 
to  cases  involving  miners'  survivors. 
Where  a  previous  survivor's  claim  was 
denied  solely  on  the  basis  that  the 
survivor  did  not  prove  that  the  miner 
died  due  to  pneumoconiosis,  an  element 
not  subject  to  change,  the  survivor  may 
be  barred  from  litigating  another  claim 
filed  more  than  one  year  after,  the  denial 
of  the  first  one.  The  Department  does 
not  agree,  however,  with  the 
commenters'  suggestion  that  none  of  the 
elements  of  a  survivor's  claim  is  subject 
to  change.  In  the  case  of  a  miner's 
survivor,  for  example,  the  Secretary's 
regulations  recognize,  consistent  with 
Departmental  practice,  court  of  appeals 
precedent,  and  applicable  Social 
Security  law,  that  although  a  miner's 
survivor  who  remarries  is  not  then 
eligible  for  benefits,  she  may  become  re- 
entitled  to  benefits  if  that  marriage  ends. 
See  preamble  to  §  725.213.  Section 
725.309  recognizes  this  possibility  by 
allowing  a  miner's  survivor  to  litigate  a 
second  claim  where  one  of  the  grounds 
on  which  the  first  claim  was  denied, 
e.g.,  that  the  survivor  was  married,  is 
subject  to  change. 

Moreover,  §  725.309  incorporates  two 
other  limitations  which  are  accepted 
components  of  traditional  claim 
preclusion.  First,  where  none  of  the 
elements  is  subject  to  change,  and 
denial  by  virtue  of  claim  preclusion  is 
appropriate  under  §  725.309,  the 
regulation  requires  the  party  defending 
the  claim  to  specifically  plead  that 
doctrine.  The  Supreme  Court  has 
observed  that  "[c]laim  preclusion  (res 
judicata),  as  Rule  8(c)  of  the  Federal 
Rules  of  Civil  Procedure  makes  clear,  is 
an  affirmative  defense."  Rivet,  522  U.S. 
at  476.  Section  725.309  similarly 
requires  an  operator  seeking  the  denial 
of  an  additional  survivor's  claim  by 
virtue  of  preclusion  to  raise  that  issue  at 
the  appropriate  time.  Like  traditional 
claim  preclusion,  §  725.309  offers  the 
party  defending  the  cause  of  action  an 
affirmative  defense  that  is  subject  to 
waiver  if  not  properly  and  timely  raised. 
See.  e.g..  Ganyv.  Geils,  82  F.3d  1362. 
1367n.  8  (7thCir.l996). 

Second,  claim  preclusion  is 
inappropriate  even  in  traditional  civil    . 
litigation  where  the  party  against  whom 
the  defense  is  invoked  was  not  able  to 
fully  litigate  those  issues  which  the 


defendant  now  seeks  to  bar.  Kremer.  456 
U.S.  at  481  n.  22.  For  example,  this 
issue  would  arise  if  the  administrative 
law  judge  adjudicating  the  sunivor  s 
first  claim  found  that  the  sur\'ivor's 
remarriage  barred  her  entitlement,  and 
alternatively  concluded  that  the  miner 
did  not  die  due  to  pneumoconiosis.  In 
that  case,  the  survivor  could  not  have 
overturned  the  adverse  finding  on  the 
cause  of  the  miner's  death  because  she 
would  not  have  been  able  to  avoid  the 
prohibition  on  the  eligibility  of 
remarried  widows.  Accordingly,  she 
could  not  be  said  to  have  had  a  full  and 
fair  opportunity  to  litigate  the  issue  of 
the  cause  of  the  miner's  death.  In  these 
circumstances,  neither  ordinary' 
principles  of  claims  preclusion  nor 
§  725.309  would  preclude  her  from 
litigating  her  entitlement  to  benefits  in 
a  subsequent  claim. 

Similarly,  the  Department's 
application  of  claim  preclusion  to 
additional  claims  contains  an  exception 
based  on  the  absence  of  an  opportunity 
to  fully  and  fairly  litigate  the  issues  in 
a  previous  proceeding.  As  the 
Department  explained  in  its  second 
notice  of  proposed  rulemaking,  where 
one  of  the  applicable  conditions  of 
entitlement  has  changed,  e.g..  where  the 
miner  has  become  totally  disabled  or  a 
survivor  has  ended  her  second  marriage, 
neither  the  party  defending  against  the 
claim — the  coal  mine  operator  or  the 
Trust  Fund — nor  the  claimant  is  entitled 
to  rely  on  findings  made  in  connection 
with  the  denial  of  an  earlier  claim  for 
benefits.  64  FR  54985  (Oct.  8.  1999). 
One  commenter's  suggestion  that  an 
administrative  law  judge's 
determination  in  the  original  proceeding 
that  an  X-ray  is  not  worthy  of  credit 
precludes  any  further  litigation  of  that 
issue  in  a  subsequent  proceeding  simply 
reflects  a  misunderstanding  of  the  tenets 
of  issue  preclusion.  Where  that  finding 
was  not  essential  to  the  original  denial 
of  benefits,  because  the  ALJ  ultimately 
denied  benefits  on  another  basis,  or 
used  alternative  bases,  issue  preclusion 
would  not  prevent  a  second  factfinder 
from  making  a  different  finding,  based 
on  his  independent  weighing  of  the 
evidence,  in  connection  with  an 
additional  claim. 

(e)  One  comment  opposes  the  revised 
version  of  §  725.309,  suggesting  it 
represents  a  revised  application  of  the 
common  law  concept  of  claim 
preclusion  to  adjudications  under  the 
Act.  In  fact,  however,  with  one 
exception  in  the  case  of  survivors' 
entitlement,  the  revised  version  of 
section  725.309  functions  no  differently 
than  the  former  regulation  with  respect 
to  this  common  law  doctrine.  As  the 
Department  obsen'ed  in  its  initial 


proposal,  its  '"one-element"  rule, 
allowing  a  miner  to  avoid  claim 
preclusion  by  establishing  one  of  the 
conditions  of  entitlement  decided 
against  him  in  the  previous 
adjudication,  derives  from  a  series  of 
appellate  decisions  adopting  the 
Department's  interpretation  of  the 
former  regulation.  See  62  FR  3351  (Jan. 
22.  1997):  see  also  64  FR  54984  (Oct.  8. 
1999).  The  provision  requiring  the 
denial  of  sur\'ivors'  claims  is  also 
substantially  the  same  as  the  former 
rule.  Like  the  revised  version,  the 
former  rule  was  subject  to  waiver  just  as 
any  other  affirmative  defense  would  be 
under  common  law.  See  Clark  v. 
Director.  OWCP.  838  F.2d  197.  200  (6th 
Cir.  1988)  (permitting  the  Director  to 
waive  reliance  on  section  725.309).  The 
provision  governing  additional 
sur\'ivors'  claims  has  been  altered  only 
in  order  to  accommodate  revisions  to 
section  725.213.  which  will  explicitly 
permit  a  remarried  survivor  to  establish 
her  entitlement  to  benefits  upon  ending 
her  marriage.  Accordingly,  the 
Department  does  not  agree  that  it  has 
substantially  revised  the  applicability  of 
the  common  law  doctrine  of  claim 
preclusion  under  the  Black  Lung 
Benefits  Act. 

(f)  One  comment  argues  that  the  one- 
element  test  codified  by  the  revised 
regulation  violates  the  principles  of 
issue  preclusion.  The  commenter 
suggests  that  an  X-ray  that  is  found  not 
to  be  credible  in  an  earlier  adjudication 
may  not  be  credited  in  a  subsequent 
adjudication.  Common  law  principles  of 
issue  preclusion,  however,  do  not 
require  such  a  result.  Instead,  once  a 
claimant  has  submitted  new  evidence  in 
order  to  establish  one  of  the  elements  of 
entitlement  previously  resolved  against 
him.  an  administrative  law  iudge  must 
conduct  a  de  novo  weighing  of  the 
evidence  relevant  to  the  remaining 
elements,  regardless  of  whether  any  of 
that  evidence  is  newly  submitted.  The 
Court  of  Appeals  for  the  Seventh  Circuit 
discussed  this  issue  at  length  in 
Peabody  Coal  Co.  v.  Spese.  117  F.3d 
1001  (7'th  Cir.  1997)  (en  banc).  It  held 
as  follows: 

The  l.nv  of  preclusion  hIso  bars  relitigation 
of  issues  between  the  same  parties  when 
those  issues  uere  actually  litigated  and 
necessary  to  the  derision  of  the  earlier 
tribunal,  .^ee  Astoria  Fed.  Sav.  &  Loan  Abs'n 
V.  Solimlno.  501  U.S.  104.  107.  Ill  S.Ct. 
21f)fi.  2109.  115  L.Ed. 2d  96  (1991) 
(pre(.lasion  applies  to  adininis!rati\e  agency 
at;ting  in  iudicial  capacity  to  resolve  fact 
issues  properly  before  it):  United  States  v. 
Wvatt.  102  F.^d  241.  245  n.  5  (7th  Cir.  1996), 
(  ert.  denied.  _  I'.S.  _.  117  S.Ct.  1325.  137 
L.Ed. 2d  486  (1997):  Waid  v.  Merrill  Area 
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Public  Srhools.  91  F.3d  857.  86b  (7lh  Cir. 
1996)  (state  agency  hearing)   *    *    * 
•  •  *  *  * 

ITtie  Fourth  Circuit,  in  Lisa  Lee  Mines  v. 
Director  OWCP.  86  F.3d  1358  (4th  Cir.  1996) 
(en  banc),  cert,  denied.  519  U.S.  1090  (1997)| 

f)ointed  out.  correctty.  that  a  ( iaimant  wh<i 
OSes  on  three  possible  alternate  grounds  ha.s 
no  incentive  to  take  an  appeal  to  "corrert" 
the  agency  on  grounds  2  and  3,  even  if  he 
thinks  there  was  error,  if  ground  1  is 
unassailable.  Assuming  that  the  passage  of 
time  has  led  to  a  material  change  in  ground 
1  and  he  ran  demonstrate  this  to  the  Director, 
the  question  is  whether  he  should  be  barred 
from  proceeding  on  a  new  claim  just  because 
he  has  not  also  developed  new  evidence  to 
negate  grounds  2  and  3.  Under  the  Director's 
"one-element"  approach,  as  endorsed  bv  the 
Fourth  Circuit  and  others.  *   *    *  the  answer 
is  no.  This  answer  is  consistent  with  general 
principles  of  issue  preclusion,  under  which 
holdings  in  the  alternative,  either  of  which 
would  independently  be  sufficient  to  support 
a  result,  are  not  conclusive  in  subse<}uenl 
litigation  with  respect  to  either  issue 
standing  alone.  See  Lisa  Lee  Mines,  86  F.3d 
at  1363,  citing  Restatement  (Second)  of 
fudgments  §27.  comment  i  (1982);  Comair 
Botron,  Inc.  v.  Sippon  Densan  Corp..  49  F..3(i 
1535,  1538  (Fed.  Cir  1995)  (issue  on  which 
preclusion  is  sought  must  have  clearly  been 
necessarv  to  judgment);  Baker  Elec.  Co-op  . 
Inc.  V.  Chaske.  28  F.3d  1466,  1475  (8th  Cir. 
1994);  Gelb  v,  Boval  Globe  Insur.  Co  .  798 
F.2d  38.  45  n.  fi  (2d  Cir.  1986). 
117  F.3d  at  1008 

The  commenter  s  example,  an  X-ray 
that  is  found  not  to  be  credible  in  the 
previous  adjudication,  illustrates  the 
operation  of  the  regulation.  If  the  prior 
claim  was  denied  solely  on  the  basis 
that  the  miner  failed  to  establish  the 
existence  of  pneumoconiosis,  the 
commenter's  concern  about  a  re- 
weighing  of  the  X-ray  evidence 
submitted  in  the  prior  adjudication  is 
simply  unfounded.  Because  this  was  the 
onlv  issue  resolved  against  the  claimant, 
he  must  introduce  new  evidence  that 
demonstrates  the  existence  of  the 
disease  if  he  is  to  avoid  an  automatic 
denial  of  an  additional  claim 
Consequently,  the  factfinder  mav  not 
award  benefits  simply  by  redetermining 
the  credibility  of  the  earlier  evidence.  In 
most  cases,  however,  the  denial  of  the 
prior  claim  will  rest  on  multiple 
findings.  For  example,  an  administrative 
law  judge  may  conclude  that  the 
claimant  has  not  established  either  that 
he  suffers  from  pneumoconiosis  or  that 
he  suffers  from  a  totally  disabling 
respirator>-  impairment.  In  such  a  case, 
the  Department's  regulation,  consistent 
with  the  principles  of  issue  preclusion 
set  forth  in  Spese.  requires  that  the 
claimant  submit  new  evidence  relevant 
only  to  one  of  the  issues.  If  he  submits 
new  evidence  that  establishes  his  total 
disability,  the  factfinder  must  weigh  the 
X-rav  evidence  df  novo.  Far  from 


contravening  accepted  priiic  iples  of 
issue  preclusion,  tht;  Dtipartment's 
regulation  gives  those  priniiples  full 
force  ami  efft-ct  The  commenter's 
suggestion,  that  a  party  must  be  bound 
by  a  cTedibility  determination  that  it 
was  unable  to  overturn  on  appeal,  turns 
those  priiK  iples  on  their  head. 

(g)  lliw  comment  suggests  that  the 
Department  would  breach  its  fiduciary 
duty  to  the  Black  Lung  Disability  Trust 
Fund  in  any  case  in  which  it 
affinnativeiv  waived  its  right  to  rely  on 
the  automatic  denial  of  an  additional 
survivor's  claim.  The  Departments 
obligation  to  the  Trust  Fund  is  to  ensure 
that  the  Fund  not  be  required  to  pay 
nnn-meritorious  claims.  ;  p.,  that  the 
Trust  Fund  does  not  pav  benefits  to 
individuals  who  d(j  not  meet  the 
statutory  eligibility  criteria.  Where 
appropriate,  the  Department  will  invoke 
the  automatic  denial  provision  in  order 
to  reduce  the  transaction  costs  that  the 
Fund  would  incur  in  defending  a  non- 
meritorious  survivor's  claim.  The 
Department  does  not  believe,  bow'ever. 
that  it  IS  obligated  to  invoke  claim 
preclusion  in  order  to  bar  a  claim  in 
which  a  sur\'iving  spouse  meets  all  of 
the  conditions  of  entitlement  and 
simplv  erred  in  filing  a  first  application 
while  remarried. 

(h)  One  comment  suggests  that  the 
Department  should  penalize  individuals 
who  file  an  additional  claim  without  a 
change  in  i:ondition  The  Department 
disagrees.  In  its  second  notice  of 
proposed  rulemaking,  the  Department 
announced  its  desire  to  reduce  the  costs 
associated  with  non-meritorious  claims 
by  providing  applicants  with  a  more 
realistic  view  of  their  possible 
entitlement  based  cm  better  pulmonarv 
evaluations  and  better  reasoned 
explanations  of  the  denials  of  their 
claims.  64  FR  54968,  54984  (Oct.  8, 
1999).  The  Department  also  explained, 
however,  that  it  did  not  believe  that  it 
was  appropriate  to  penalize  an 
applicant  simply  because  he  had  filed  a 
previous  claim  for  benefits  prematurelv. 
Id  The  complete  pulmonary  evaluation 
provided  by  the  Department  includes 
diffic  ult  tests,  and  the  Department  does 
not  believe  that  a  miner  would 
deliberately  subject  himself  to  that 
testing  if  he  did  not  truly  believe  that  he 
met  the  Act's  eligibility  criteria. 
Moreover,  preventing  a  miner  from 
filing  an  additional  claim  merely  on  the 
grounds  that  a  previous  additional  claim 
was  denied  may  result  in  the  denial  of 
benefits  to  individuals  who  meet  the 
Act's  eligibility  requirements.  Even 
requiring  miners  to  wait  an  additional 
period  of  time  between  additional 
claims  would  involve  similar  risks.  The 
average  applicant  for  benefits  is  over  60 


years  old.  and  any  delay  in  the  receipt 
of  benefits  may  effectively  deny  them 
the  right  to  receive  benefits  and 
appropriate  medical  treatment. 
Accordingly,  the  Department  does  not 
intend  to  "penalize"  individuals  who 
file  unsuccessful  subsequent  claims. 

(i)  A  number  of  comments  object  that 
the  revisions  encourage  the  repeated 
relitigation  of  cases  without 
Congressional  authority.  The 
Department  has  previously  explained 
that  section  725.309  does  not  allow  the 
relitigation  of  denied  claims.  64  FR 
54968.  54984-85  (Oct.  8,  1999).  Once  a 
claim  has  been  denied,  and  the  one-year 
time  period  for  modification  has  passed, 
a  claimant  cannot  thereafter  seek  to 
have  that  claim  reopened.  Even  if  he 
prevails  on  a  subsequent  claim,  the 
miner  will  be  unable  to  obtain  benefits 
for  any  period  prior  to  the  date  on 
which  the  earlier  denial  became  final. 
Thus,  rather  than  encouraging  repeated 
relitigation,  the  Department  is  simply 
effectuating  Congressional  intent  that 
miners  who  are  totally  disabled  due  to 
pneumoconiosis  receive  compensation 
for  their  injurv'.  Additional  or 
subsequent  claims  must  be  allowed  in 
light  of  the  latent,  progressive  nature  of 
pneumoconiosis.  Thus,  the  additional 
claim  is  a  different  case,  with  different 
facts  (if  the  claimant  is  correct  that  his 
condition  has  progressed).  There  is  no 
indication  that  Congress  intended  to 
deny  a  miner  benefits,  or  otherwise 
penalize  him,  for  erroneously  filing  an 
application  before  his  disease  had 
progressed  to  the  point  of  total 
disability. 

Moreover,  as  the  Department 
explained  in  its  second  notice  of 
proposed  rulemaking,  the  revised 
version  of  §  725.309  does  not  have  a 
reopening  effect  equivalent  to  that  of 
H.R.  2108.  64  FR  54972  (Oct.  8,  1999). 
The  House  of  Representatives  passed 
H.R.  2108  in  1994.  but  the  Senate 
adjourned  without  taking  action  on  the 
legislation.  If  enacted,  the  bill  would 
have  required  the  de  novo  consideration 
of  any  claim  filed  on  or  after  January  1 . 
1982.  without  regard  to  any  earlier 
denials.  The  Department's  regulation 
does  not  have  that  effect.  It  simply 
codifies  the  Department's  former  rule,  as 
interpreted  by  the  appellate  courts,  and 
provides  procedures  to  be  followed 
upon  the  filing  of  an  additional  claim 
covering  later  periods  of  alleged  benefit 
entitlement.  Accordingly,  the 
Department  is  not  authorizing  the 
reopening  or  relitigation  of  claims  in 
excess  of  Congressional  authority.  In 
addition,  as  the  Department  has 
previously  explained.  Congress'  failure 
to  enact  legislation  governing  additional 
claims  does  not  prevent  the  Department 


from  promulgating  regulations  on  that 
subject  as  long  as  the  regulations  are 
issued  pursuant  to  an  appropriate  grant 
of  statutory  authority.  Ibid. 

(j)  One  comment  suggests  that  the 
Black  Lung  Disability  Trust  Fund 
should  be  liable  for  the  payment  of  any 
subsequent  claims  that  are  approved. 
The  commenter  states  that  imposing  the 
liability  for  these  claims  on  the 
insurance  industry  is  fundamentally 
unfair.  The  Department  disagrees.  As 
revised,  section  725.309  does  not  alter 
the  adjudication  of  additional  claims  in 
any  substantive  maimer.  Since  1978, 
section  725.309  has  recognized  the  need 
for  allowing  additional  claims  and 
provided  the  conditions  under  which 
such  claims  could  be  approved.  As  the 
Department  has  repeatedly  emphasized, 
the  revised  regulation  simply  effectuates 
the  gloss  given  this  regulation  by  the 
federal  courts  of  appeals.  The 
Department  recognizes  that  additional 
claims  filed  after  the  effective  date  of 
these  regulatory  revisions  will  be 
adjudicated  under  new  procedural 
rules,  and  under  regulations  that  clarify 
the  entitlement  criteria  in  Part  718  in  a 
manner  consistent  with  appellate 
interpretations  of  the  existing  criteria. 
The  insurance  policies  purchased  by 
coal  mine  operators  to  secure  their 
liability  under  the  Black  Lung  Benefits 
Act  require  the  insurer  to  assume  the 
risk  of  adverse  appellate  court 
interpretations  of  the  statute  and 
regulations  as  well  as  the  possibility  of 
revision  of  the  statutory  criteria.  See  20 
CFR  726.203(b)  (1999)  (insurance 
endorsement).  Accordingly,  the 
Department  does  not  agree  that  the 
insurance  industry  is  entitled  to  relief 
from  the  effect  of  revising  §  725.309. 

(k)  A  number  of  comments  voice  their 
approval  of  the  changes  in  the 
Department's  second  notice  of  proposed 
rulemaking.  No  other  comments  have 
been  received  concerning  this  section 
and  no  other  changes  have  been  made 
to  it. 

20  CFR  725.310 

(a)  In  its  first  notice  of  proposed 
rulemEiking,  the  Department  proposed 
amending  subsection  (b)  to  limit  the 
documentary  medical  evidence  that 
parties  are  entitled  to  submit  in 
connection  with  a  request  for 
modification.  62  FR  3353  (Jan.  22, 
1997).  The  Department  amended 
subsection  (c)  to  reconcile  a  number  of 
appellate  decisions  concerning  the 
district  director's  ability  to  conduct 
modification  proceedings  imder  the 
Black  Lung  Benefits  Act  and  to  ensure 
that  any  party  requesting  modification 
receives  a  de  novo  adjudication  of  the 
existing  evidence  of  record.  The 


Department  also  revised  subsection  (d) 
with  the  stated  purpose  of  prohibiting 
the  recovery,  by  either  the  Trust  Fund 
or  a  responsible  operator,  of  benefits 
paid  pursuant  to  a  final  award  of 
benefits  that  is  later  modified.  In  its 
second  notice  of  proposed  rulemaking, 
the  Department  added  two  provisions  to 
subsection  (d).  The  first  would  allow  the 
recovery  of  any  benefits  that  were  paid 
when  the  claimant  was  at  fault  in 
creating  the  overpayment.  The  second 
provision  implemented  the 
Department's  intention  to  bar  recover}' 
of  overpayments  arising  from 
modification  of  awards  where  the  award 
was  final  before  initiation  of  the 
modification  proceedings.  64  FR  54985- 
86  (Oct.  8,  1999).  In  addition,  the 
Department  proposed  revising  the 
evidentian,'  limitation  in  subsection  (b) 
to  correspond  to  similar  changes  in 
§  725.414,  Finally,  the  Department 
responded  to  comments  addressing  the 
responsibility  of  factfinders  to  reweigh 
the  evidence  of  record  on  modification, 
and  the  district  director's  authority  to 
initiate  modification  in  responsible 
operator  cases. 

(b)  One  comment  argues  that  the 
Department's  proposed  regulation 
destroys  the  effect  of  claim  preclusion 
and  issue  preclusion,  while  another 
comment  suggests  that  the  revised 
regulation  would  allow  an  adjudicator 
simply  to  reweigh  the  evidence  of 
record  and  reach  a  conclusion  different 
from  the  one  reached  before.  Both 
observations  are  correct,  and  both 
outcomes  are  mandated  by  the  statutorv' 
language  that  the  regulation 
implements,  33  U.S.C.  922,  incorporated 
into  the  Black  Lung  Benefits  Act  by  30 
U.S.C.  932(a).  In  Banks  v.  Chicago  Grain 
Trimmers  Association,  390  U.S.  459 
(1968).  the  Supreme  Court  reversed  an 
appellate  court's  holding  that  a 
claimant's  modification  request  was 
barred  by  res  judicata,  or  claim 
preclusion.  Instead,  the  Court  held  that 
the  statute  clearly  authorized  reopening 
compensation  awards  in  order  to  correct 
factual  errors.  In  O'Keeffe  v.  Aerojet- 
General  Shipyards.  Inc.',  404  U.S.  254, 
255  (1972),  the  Court  held  that  a 
factfinder  was  authorized  to  grant 
modification  under  section  22  "merely 
on  further  reflection  on  the  evidence 
initially  submitted.  "  See  also  Bettv  B 
Coal  Co.  V.  Director,  OWCP  IStanl'ey). 
194  F.3d  491,  497  (4th  Cir.  1999) 
(modification  procedure  is 
extraordinarily  broad,  especially  insofar 
as  it  permits  the  correction  of  mistaken 
factual  findings);  The  Youghioghenv  &■ 
Ohio  Coal  Co.  v.  Milliken.  200  F.3d  942, 
954  (6th  Cir.  1999)  (ALJ  has  the 
authority  on  modification  simply  to 


rethink  his  conclusions).  One 
commenter  also  objects  that  the 
regulation  would  prohibit  an 
administrative  law  judge  from  simply 
denying  a  modification  request  based  on 
the  claimant's  failure  to  present 
additional  evidence.  In  its  second  notice 
of  proposed  rulemaking,  the  Department 
observed  that  the  Supreme  Court's 
O'Keeffe  decision  requires  this  result.  64 
FR  54986  (Oct.  8.  1999).  Accordingly, 
the  commenters'  observations  do  not 
provide  a  basis  for  altering  the 
Department's  proposal. 

(c)  Two  comments  renew  the 
argument  that  the  Department  should 
not  be  able  to  initiate  modification  in 
responsible  operator  cases.  The 
Department  responded  to  a  similar 
comment  in  its  second  notice  of 
proposed  rulemaking  by  citing  the  clear 
statutorv'  language  providing  the  district 
director  with  the  independent  authority 
to  initiate  modification.  ("Upon  his  own 
initiative,*    *    *.  on  the  ground  of  a 
change  in  conditions  or  because  of  a 
mistake  in  a  determination  of  fact  *   *   * 
the  deputy  commissioner  may  *   *   * 
issue  a  new  compensation  order.  *   •   • 
33  U.S.C.  922(a).  as  incorporated  by  30 
U.S.C.  932(a)).  The  Department  also 
observed  that  there  were  awarded  cases 
in  which  a  coal  mine  operator  is 
nominally  liable  for  the  payment  of 
benefits  but.  because  of  bankruptcy, 
dissolution,  or  other  events,  can  no 
longer  pav.  In  such  cases,  the 
Department  noted  the  district  directors 
need  to  exercise  his  modification 
authority.  64  FR  54986  (Oct.  8,  1999).  In 
response,  one  commenter  requests  that 
the  Department  limit  its  authority  to 
initiate  modification  to  those  specific 
cases  involving  operator  bankruptcy. 
The  Department  declines  to  do  so.  The 
district  director's  initiation  of 
modification  in  any  case,  whether  the 
defendant  is  a  responsible  operator  or 
the  Trust  Fund,  is  consistent  with 
Congress's  intent.  Congress  has 
included  in  the  Black  Lung  Benefits  Act 
section  22  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act.  a  workers' 
compensation  program  in  which  the 
overwhelming  majority  of  cases 
represent  disputes  between  an  employee 
and  his  private  employer.  Thus, 
Congress  clearly  contemplated  that  the 
district  director  would  exercise  his 
modification  authority  in  cases 
involving  private  employers.  The 
examples  provided  by  the  Department 
in  its  second  notice  of  proposed 
rulemaking  were  not  intended  to  be  an 
exclusive  listing  of  the  circumstances  in 
which  a  district  director  would  be 
justified  in  initiating  modification  in  a 
responsible  operator  case.  Because  the 
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Department  does  imt  believe  it  Cdii 
readily  identify  all  uf  the  circumstances 
in  which  district  director-initiated 
modification  would  be  appropriate,  it 
does  not  intend  to  limit  the  district 
director's  discretion  in  the  initiation  of 
modification  proceedings 

(d)  One  comment  argues  that  an 
operator  seeking  to  modify  a  benefits 
award  should  not  he  able  to  obtain  new 
pulmonary  testing,  but  should  instead 
be  limited  to  the  report  of.one 
consultant.  The  cominenter  also  argues. 
howe\er.  that  miners  should  be  able  to 
submit  the  results  of  additional  testing 
in  support  of  a  modification  petition 
seeking  to  change  a  denial  of  benefits  to 
rin  award.  The  Department  does  not 
agree  that  opposing  parties  should  be 
governed  by  different  evidentiary  rules. 
One  of  the  Department's  goals  in 
proposing  a  limitation  on  the 
-.ubmission  of  documentary  medical 
evidence,  as  reflected  in  §  725.414  and 

§  725.310.  is  to  ensure  that  claimant  and 
the  responsible  operator  have  an  equal 
opportunity  to  present  the  highest 
quality  evidence  to  the  factfinder.  That 
goal  would  not  be  served  by  creating  an 
evidentiary  advantage  for  a  claimant 
who  requests  modification  of  a  denial  of 
benefits  In  such  cases,  both  the 
claimant  and  th«!  responsible  operator, 
or  Trust  Fund  in  appropriate  cases,  will 
be  entitled  to  submit  one  medical 
report,  and  associated  testing,  as  well  as 
appropriate  rebuttal  evidence,  as 
outlined  in  the  Department's  second 
notice  of  proposed  rulemaking. 

(e)  One  comment  argues  that  in  light 
of  the  evidentiary  limitations  imposed 
by  section  725  310  and  725.408,  an 
operator  will  be  deprived  of  its  abilit)- 
to  seek  modification  of  an  erroneous 
responsible  operator  determination  that 
is  discovered  after  the  hearing.  The 
Department  disagrees  that  the 
regulations  will  always  prevent  an 
operator  from  seeking  modification  of  a 
responsible  operator  determination 
based  on  newly  discovered  evidence.  It 
is  true,  however,  that  the  regulations 
limit  the  types  of  additional  evidence 
that  may  be  submitted  on  modification 
and.  as  a  result,  an  operator  will  not 
always  be  able  to  submit  new  evidence 
to  demonstrate  that  it  is  not  a 
potentially  liable  operator. 

The  Department  explained  in  its 
previous  notices  of  proposed 
rulemaking  that  the  evidentiary- 
limitations  of  §§725. 408  and  725  414 
are  designed  to  provide  the  district 
director  with  all  of  the  documentarv 
evidence  relevant  to  tht;  determination 
of  the  responsible  operator  liable  lor  the 
payment  of  benefits.  The  regulations 
recognize,  and  accord  different 
treatment  to,  two  types  of  evidence:  (11 


Doc,unu'iitar\  t'vidcMK  v  relevant  to  an 
operators  identification  as  a  potentially 
liable  operator,  governed  by  §  725.408; 
and  (2)  documentarv  evidence  relevant 
to  the  idcntit\  of  the  responsible 
operator  governed  bv  §  725.414  and 
725.456(b)(1),  Under  section  725.408.  a 
coal  mine  operator  that  has  been 
identified  as  a  potentially  liable 
operator  by  the  district  director  with 
respect  to  a  particular  claim  for  benefits 
must  contest  that  identification  within 
30  days  of  the  date  on  which  it  receives 
that  notification,  and  must  submit 
c  ertain  evidence  within  90  days  of 
receipt  of  notification.  §  725.408(a).  (b). 
The  specific  issues  on  which  the 
operator  must  subnut  ,ill  of  its 
documentarv  exideiicc  within  this  90- 
day  period  include  whether  the  operator 
was  an  operator  after  |une  30,  1973: 
whether  it  employed  the  miner  for  a 
(  unuilati\e  period  of  not  less  than  one 
year;  whether  the  miner  was  exposed  to 
coal  mine  dust  while  working  for  the 
operator:  whether  the  operator 
employed  the  miner  for  at  least  one  day 
aft(;r  December  31,  1969:  and  whether 
the  operator  is  financially  capable  of 
assuming  liability  for  the  payment  of 
benefits.  The  time  period  for  submitting 
this  evidence  may  be  extended  for  good 
cause.  §  725.423,  but  the  operator  may 
not  thereafter  submit  any  further 
documentarv  evidence  on  these  issues. 
§  725.408(b)(2). 

Secficms  725.414  and  725.456(b)(1) 
govern  the  remaining  documentary- 
evidence  relevant  to  the  liability  issue. 
i.e..  evidence  relevant  to  which  of  the 
miner's  former  employers  is  the 
responsibit!  operator  according  to  the 
criteria  set  forth  in  §  725.495.  Under 
§  725.414.  an  operator  may  submit 
documentary  evidence  to  prove  that  a 
companv  that  more  rec:ently  employed 
the  miner  should  be  the  responsible 
operator.  This  evidence  must  be 
submitted  to  the  district  director  in 
acc:ordance  with  a  schedule  to  be 
established  by  the  district  director. 
§725.410.  Additional  documentary 
evidence  may  be  submitted  only  upon  a 
showing  of  extraordinarv  circumstances. 
§725  456(b)(1) 

The  operator's  ability  to  seek 
modification  based  on  additional 
documentarv  evidence  will  thus  depend 
on  the  tvpe  of  evidence  that  it  seeks  to 
submit   Where  the  evidence  is  relevant 
to  the  designation  of  the  responsible 
operator,  it  may  be  submitted  in  a 
modification  proceeding  if 
extraordinar\  t;irf;umstances  exist  that 
prevented  the  operator  from  submitting 
the  evidenct'  earlier.  For  example, 
assume  that  the  miner's  most  recent 
employer  conceals  evidence  that 
establishes  that  it  employed  the  miner 


for  over  a  vear.  and  that  as  a  result  an 
earlier  employer  is  designated  the 
responsible  operator.  If  that  earlier 
employer  discovers  the  eviden(  e  after 
the  award  becomes  final,  it  would  be 
able  to  demonstrate  that  extraordinarv 
circumstances  justif\'  the  admission  of 
the  evidence  in  a  modification 
proceeding. 

That  same  showing,  however,  will  not 
justify  the  admission  of  e\'idence 
relevant  to  the  employer's  own 
employment  of  the  claimant  Under 
§  725.408.  all  documentary  evidence 
pertaining  to  the  employer's 
employment  of  the  claimant  and  its 
status  as  a  financially  capable  operator 
must  be  submitted  to  the  district 
director.  The  comment  appears  to 
suggest  that  there  will  be  cases  in  which 
an  operator  discovers  evidence  bearing 
on  its  own  employment  of  the  miner 
after  the  period  for  submitting  evidence 
has  closed.  The  Department  does  not 
believe  that  there  are  extraordinary 
circumstances  sufficient  to  justify  the 
admission  of  this  evidence  in  any 
further  proceedings.  The  evidence  in 
question  is  within  the  control  of  the 
operator  notified  by  the  district  director 
or.  where  an  insurance  company  is  the 
real  party-in-interest.  in  the  control  of  a 
party  with  whom  that  insurer  has 
contracted  to  provide  necessary 
coverage.  The  time  period  set  forth  in 
sec'ion  725.408  is  adequate  to  permit  a 
full  investigation  and  development  of 
this  evidence.  If  the  operator  or  insurer 
is  unable  to  locate  the  evidence  within 
that  period,  it  should  seek  an  extension 
of  time  from  the  district  director. 

A  party's  ability  to  seek 
reconsideration  under  §  22  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  is  subject  to  the 
limitation  that  reconsideration  must 
"  "render  justice  under  the  Act.'  " 
McCord  v.  Cephas.  532  F.2d  1377. 
1380-81  (D.C.  Cir.  1976).  In  McCord.  an 
employer  declined  to  supply  evidence 
and  participate  in  the  initial 
adjudication  of  the  claimant's 
application  for  benefits  under  the 
Longshore  and  Harbor  Workers' 
Compensation  Act.  After  the  award 
became  final,  the  employer  sought 
reconsideration.  The  D.C.  Circuit  held 
that  although  the  adjudication  officer 
had  jurisdiction  to  consider  the 
employer's  request,  his  consideration 
should  take  the  interests  of  justice  into 
account.  See  also  General  Dynamics 
Corp.  V.  Director.  OWCP.  673  F.2d  23, 
25  (1st  Cir.  1982).  In  order  to  properly 
administer  the  Black  Lung  Benefits  Act 
in  accordance  with  this  expression  of 
Congressional  intent.  S.Rcp.  No.  588. 
73d  Cong..  2d  Sess..  3-4  (1934); 
H.R.Rep.  No.  1244,  73d  Cong.,  2d  Sess., 
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4  (1934).  the  Department  has  balanced 
the  desire  of  operators  to  request 
modification  against  the  Department's 
interest  in  ensuring  that  potentially 
liable  operators  submit  all  of  the 
evidence  relevant  to  their  employment 
of  the  miner  while  the  claim  is  first 
pending  before  the  district  director.  The 
Department  believes  that  it  is 
appropriate  to  prohibit  an  operator's 
ability  to  introduce,  in  a  modification 
proceeding,  "new"  evidence  relevant  to 
the  operator's  employment  of  the  miner 
or  the  operator's  status  as  a  financially 
capable  operator. 

(f)  One  comment  argues  that  the 
Department  has  not  taken  sufficient 
steps  to  prevent  the  misuse  of 
modification  by  claimants  who  file 
repeated  modification  petitions.  The 
commenter  has  supplied  no  information 
that  suggests  there  is  a  widespread 
problem  involving  the  filing  of  non- 
meritorious  modification  petitions  by 
claimants.  Like  operators,  claimants 
may  only  obtain  such  reconsideration  as 
will  render  justice  under  the  Act,  and 
operators  remain  free  to  assert,  on  a 
case-by-case  basis,  that  the  application 
of  this  standard  requires  a  denial  of  a 
claimant's  request  for  modification.  The 
Department  does  not  believe,  however, 
that  it  should  establish  numerical  or 
temporal  limitations  (e.g.,  limiting 
claimants  to  a  maximum  number  of 
modification  requests,  or  no  more  than 

a  certain  number  in  a  given  time  period) 
on  a  claimant's  right  to  seek 
modification.  Congress's  overriding 
concern  in  enacting  the  Black  Lung 
Benefits  Act  was  to  ensure  that  miners 
who  are  totally  disabled  due  to 
pneumoconiosis  arising  out  of  coal  mine 
employment,  and  the  survivors  of 
miners  who  die  due  to  pneumoconiosis, 
receive  compensation.  Because  any 
limitation  on  the  right  to  file 
modification  petitions  could  deny,  or 
delay,  the  payment  of  compensation  to 
eligible  claimants,  the  Department  does 
not  believe  that  such  limitations  are 
appropriate. 

(g)  One  comment  suggests  that  the 
proposal  authorizes  claimants  to 
petition  for  modification  in  order  to 
avoid  the  repayment  of  an  overpayment. 
The  Department  does  not  believe  that 
the  regulation  addresses  this  situation. 
The  Department's  current  practice,  in 
cases  in  which  payments  from  the  Black 
Lung  Disability  Trust  Fund  have  been 
made  based  on  the  district  director's 
initial  determination,  and  benefits  have 
subsequently  been  denied  by  a  higher 
tribunal,  has  been  to  suspend  the 
collection  of  any  potential  overpayment 
if  that  denial  has  been  appealed  further. 
The  Department  currently  permits  its 
district  directors  to  exercise  discretion 


as  to  whether  to  suspend  collection 
where  the  original  denial  has  become 
final  and  the  claimant  has  filed  a 
request  for  modification.  For  example, 
in  cases  where  the  request  is  based 
solely  on  a  change  in  the  miner's 
condition,  a  district  director  could 
reasonably  conclude  that  the 
overpayment  of  benefits  for  a  period 
prior  to  that  change  should  not  be 
suspended.  In  both  former  §  725.547(c) 
and  new  §  725.549(a),  district  directors 
are  permitted  to  "issue  appropriate 
orders  to  protect  the  rights  of  the 
parties."  'The  Department  anticipates 
that  any  disputes  over  the  collection  of 
overpayments  will  be  resolved  under 
that  provision.  Accordingly,  there  is  no 
need  to  address  the  collection  of 
overpayments  in  the  regulation 
governing  modification. 

(h)  No  other  comments  have  been 
received  concerning  this  section,  and  no 
other  changes  have  been  made  to  it. 

20  CFR  725.311    . 

(a)  The  Department  proposed  revising 
§  725.311  in  its  first  notice  of  proposed 
rulemaking  in  order  to  remove  the  rule 
allowing  parties  an  additional  7  days 
within  which  to  respond  to  a  document 
that  is  sent  by  mail,  and  to  add  the 
birthday  of  Martin  Luther  King,  Jr.,  to 
the  list  of  legal  holidays  contained  in 
the  regulation.  62  FR  3354  (Jan.  22, 
1997).  The  Department  also  sought  to 
resolve  a  split  between  the  Courts  of 
Appeals  for  the  Fourth  and  Tenth 
Circuits  governing  the  time  period  for 
responding  to  a  document  which  was 
supposed  to  be  served  by  certified  mail 
but  was  not.  Compare  Dominion  Coal 
Corp.  y.  Honaker,  33  F.3d  401,  404  (4di 
Cir.  1994)  with  Big  Horn  Coal  Co.  v. 
Director.  OWCP,  55  F.3d  545,  550  (10th 
Cir.  1995).  In  a  case  in  which  the  party 
actually  received  the  document, 
notwithstanding  improper  service,  the 
rule  would  commence  the  time  period 
for  response  upon  a  party's  actual 
receipt  of  the  document.  The 
Department  did  not  address  this 
regulation  in  its  second  notice  of 
proposed  rulemaking.  See  list  of 
Changes  in  the  Department's  Second 
Proposal,  64  FR  54971  (Oct.  8,  1999). 

(b)  One  comment  objects  to  deletion 
of  the  seven-day  grace  period,  formerly 
applicable  to  all  documents  sent  by 
mail,  arguing  that  the  Department  has 
no  good  reason  to  eliminate  it.  The 
commenter  also  suggests  that,  if  the 
grace  period  is  not  replaced  with 
something  else,  the  regulation  will 
cause  unnecessary  litigation  over 
deadlines  and  the  uimecessary 
deprivation  of  the  parties'  rights. 

'When  the  Department  first  proposed 
section  725.311,  see  43  FR  17743-44 


(April  25.  1978).  the  regulation 
contained  a  three-day  mailing  rule 
which  paralleled  the  rule  in  the  Federal 
Rules  of  Civil  Procedure.  Compare  Fed. 
R.  Civ.  P.  6(e).  In  the  final  rule,  the 
Department  changed  the  time  period  to 
seven  days  "li)n  view  of  the  difficulties 
encountered  in  mail  deliveries  in  many 
rural  coal  mining  areas."  43  FR  36786 
(Aug.  18.  1978).  The  Department's 
experience  in  administering  the  black 
lung  benefits  program,  however,  has 
suggested  that  the  grace  period 
contained  in  the  former  regulation  was 
a  source  of  confusion  for  the  parties  as 
well  as  for  the  district  directors.  For 
example,  it  could  be  argued  that  the 
former  regulation  added  an  additional 
seven  days  to  the  one-year  time  limit  for 
filing  a  modification  petition,  or  the  30- 
day  time  limit  for  filing  a  response  to  a 
proposed  decision  and  order.  The 
federal  rule  has  engendered  similar 
litigation.  See,  e.g..  FHC Equities  v.  MBL 
Life  Assurance  Corp..  188  F.3d  678. 
681-82  (6th  Cir.  1997)  (rule  does  not 
apply  to  time  periods  that  begin  with 
entry  of  an  order  or  judgment). 

Accordingly,  the  Department  has 
eliminated  the  seven-day  grace  period 
insofar  as  it  formerly  applied  to  all 
documents  served  by  mail.  The 
Department  believes  that,  rather  than 
increasing  litigation,  the  revised 
regulation  will  provide  the  parties  with 
more  exact  notice  of  when  pleadings  are 
due.  and  thus  will  reduce  litigation  over 
issues  raised  by  the  seven-day  grace 
period.  As  a  general  rule,  the  analogy 
between  the  Department's  black  lung 
regulations  and  the  federal  rules  is 
inexact.  The  federal  rules  govern  the 
filing  of  a  variety  of  pleadings, 
including  responses  to  complex 
motions.  Rule  6(e)  attempts  to  ensure 
that  a  party  receives  the  full  amount  of 
time — usually  thirty  days — allotted  by 
the  drafters  of  the  rules  for  preparing  a 
response.  In  contrast,  the  documents 
whose  filing  is  governed  by  Part  725  are 
relatively  straightforward  and  simple. 
They  include  responses  to  a  schedule 
for  the  submission  of  evidence  issued 
under  §  725.410,  which  will  contain  the 
district  director's  designation  of  the 
responsible  operator,  and  a  proposed 
decision  and  order  issued  under 
§  725.418.  The  regulations  require  that  a 
party  do  no  more  within  the  initial  30- 
day  period  following  the  issuance  of 
these  documents  than  indicate  its 
agreement  or  disagreement  with  the 
assertions  or  findings  contained  in  the 
document.  The  Department  believes  that 
this  30-day  time  period,  commencing 
with  the  date  the  document  is  sent, 
provides  ample  time  for  the  parties' 
responses.  Deleting  the  grace  period 
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ensures  that  all  parties  to  a  claim, 
including  claimants  who  are  nut 
represented  by  an  attorney,  are  able  to 
ascertain  their  response  time  from  the 
date  of  a  document. 

The  Department  recognizes  that  one 
of  the  filings  governed  by  Part  725  is 
more  complex.  Section  725  408  requires 
that  an  operator  that  has  been  identified 
bv  the  district  director  of  its  status  as  a 
potentially  liable  operator  must  accept 
or  contest  that  identification  within  30 
days  of  the  date  on  which  it  receives 
notification  from  the  district  director. 
That  response  requires  the  operator  to 
address  five  specific  assertions:  that  the 
operator  was  an  operator  after  |une  ^Q. 
1973;  that  the  operator  employed  the 
miner  for  a  cumulative  period  of  not 
less  than  one  year:  that  the  miner  was 
exposed  to  coal  mine  dust  while 
working  for  the  operator;  that  the 
miner's  employment  with  the  operator 
included  at  least  one  working  day  after 
December  31.  1969;  and  that  the 
operator  is  capable  of  assuming  liability 
for  the  payment  of  benefits.  That 
response  requires  more  investigation 
than  the  others  in  Part  725.  In  addition, 
unlike  the  other  response  times 
governed  by  Part  725.  the  operators 
response  does  not  begin  to  run  on  the 
date  that  the  notification  is  mailed,  but 
on  the  date  that  it  is  received.  In  order 
to  ensure  that  operators  have  the  full  30 
days  in  which  to  file  their  responses, 
and  to  allow  the  Department  to  assess 
the  timeliness  of  that  response,  the 
Department  has  added  a  sentence  to 
subsection  (d).  This  provision  will  allow 
the  district  director  to  presume,  in  the 
absence  of  evidence  to  the  contrar\'.  that 
the  notice  was  received  seven  days  after 
it  was  mailed. 

(c)  One  comment  urges  enlarging  the 
number  of  communications  which  must 
be  sent  by  certified  mail  to  include 
several  types  of  decisional  documents 
issued  by  the  district  director. 
Specifically,  the  commenter  suggests 
use  of  certified  mail  to  serve  the 
following  documents:  initial 
determination;  proposed  decision  and 
order;  decision  nn  modification:  denial 
by  reason  of  abandonment;  notice  of 
conference:  and  memorandum  of 
conference.  The  Department's  revised 
regulations  ensure  that  all  important 
documents  are  ser\'ed  by  certified  mail. 
See  proposed  ^  725.407(b)  notification 
of  polentiallv  liable  operator. 
§  725.409{b)'{denial  by  reason  of 
abandonment);  §  725.410(c)  (evidentiarv 
submission  schedule);  ^  725.4 18(b| 
(proposed  decision  and  order).  The 
revised  regulations  eliminate  the  district 
director's  initial  finding  and 
memorandum  of  conference.  The 
initial  determination  "  is  a  document. 


served  on  ail  the  parties  after  the 
issuance  of  a  proposed  decision  and 
order,  requesting  that  the  designated 
responsible  operator  commence  the 
payment  of  benefits.  It  does  not  require 
a  written  response  20  CFR  725.420 
(1999).  With  respect  to  a  case  in  which 
a  petition  for  modification  is  being 
adjudicated,  the  di.strict  director  may 
issue  either  a  proposed  decision  and 
order  or  a  denial  bv  reason  of 
abandonment  at  the  conclusion  of  the 
proceedings;  both  of  these  documents 
must  be  served  by  certified  mail.  The 
Department  believes  the  current 
requirements  provide  adequate 
protection  for  the  parties,  and  therefore 
declines  to  add  the  notice  of  conference 
to  the  list  of  documents  which  must  be 
served  by  certified  mail.  Section 
724.416,  governing  the  conduct  of 
informal  conferences,  permits  the 
imposition  of  sanctions  only  for  a 
party's  unexcused  failure  to  attend.  In 
the  case  of  a  claimant,  the  district 
director  must  offer  the  claimant  an 
opportunity  to  explain  why  he  did  not 
appear  at  the  conference.  See 
t)  725  409(b).  The  Department  believes 
that  failure  to  receive  the  notice  of 
conference  would  constitute  an 
adiHjuate  explanation  for  a  claimant's 
failure  to  appear.  Similarly,  any 
employer  against  whom  the  district 
director  has  imposed  sanctions  for  an 
unexcused  failure  to  appear  at  an 
informal  conference  may  request 
reconsideration  based  on  its  failure  to 
receive  the  required  notice.  Obviously, 
district  directors  may  obviate  the  need 
for  disputes  over  whether  a  party 
received  the  notice  by  sending  it  via 
certified  mail. 

(d)  Two  comments  urge  the 
Department  to  afford  a  party  either  a 
rebuttable  presumption  or  a  conclusive 
finding  of  non-receipt  of  a  document  if 
it  must  be  sent  by  certified  mail,  the 
party  alleges  a  failure  to  receive  it,  and 
the  Department  cannot  produce  a  signed 
return  reccnpt.  The  recommended 
presumption  is  not  necessary.  In  the 
foregoing  circumstances,  an  allegation 
of  non-receipt  and  absence  of  the  signed 
return  rec;eipt  is  sufficient  to  impose  on 
the  Department  the  burden  to  prove  by 
some  other  evidence  that  the  individual 
received  the  document.  The  lack  of  the 
signed  receipt  itself,  however,  should 
not  be  conclusive  if  other  circumstances 
demonstrate  the  individual  actually 
received  the  document.  The  Department 
therefore  declines  to  amend  the 
proposal. 

(e)  One  comment  argues  that 
subsection  (d)  is  inconsistent  with 
existing  law.  The  commenter  believes 
subsection  (d)  rotjuires  the  response 
time  to  commence  upon  sen'ice  of  the 


document  rather  than  the  date  of  actual 
receipt  when  a  document  is  served  in 
violation  of  the  certified  mail 
requirement.  Subsection  (d),  however, 
states  that  the  response  time  "shall 
commence  on  the  date  the  document 
was  received."  The  provision  is 
therefore  clear  that  only  actual  receipt  of 
a  document  served  in  violation  of  a 
certified  mail  requirement  commences 
the  recipient's  time  for  response. 

(f)  No  other  comments  concerning  this 
section  were  received,  and  no  changes 
have  been  made  in  it. 

Subpart  D 

20  CFR  725.351 

The  Department  made  only  technical 
changes  to  section  725.351  in  its  initial 
notice  of  proposed  rulemaking,  and  the 
rule  was  not  open  for  comment.  See  62 
FR  3340-41  (Jan.  22,  1997).  In  its  second 
notice  of  proposed  rulemaking,  the 
Department  proposed  deleting  the 
requirement  in  subsection  (a)(3)  that  a 
district  director  must  seek  the  approval 
of  the  Director,  OWCP,  before  issuing  a 
subpoena  to  compel  the  production  of 
documents.  64  FR  54986-87  (Oct.  8, 
1999).  No  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.362 

In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  section  725.362  in  order  to 
conform  the  regulation  to  the 
requirements  of  5  U.S.C.  500(b),  which 
allows  an  attorney  to  enter  an 
appearance  without  submitting  an 
authorization  signed  by  the  party  he 
represents.  The  Department  also 
proposed  adding  a  requirement  that  a 
notice  of  appearemce,  whether  by  an 
attorney  or  by  a  lay  representative, 
include  the  OWCP  number  of  the  claim. 
62  FR  3354  (Jan.  22,  1997).  The 
Department  did  not  discuss  the  rule  in 
its  second  notice  of  proposed 
rulemaking.  See  list  of  Changes  in  the 
Department's  Second  Proposal,  64  FR 
54971  (Oct.  8,  1999).  No  comments  were 
received  concerning  this  section,  and  no 
changes  have  been  made  in  it. 

20  CFR  725.365 

The  Department  received  one 
comment  relevant  to  §  725.365.  This 
section  was  not  open  for  comment;  it 
was  repromulgated  w  ithout  alteration 
for  the  convenience  of  the  reader.  See  62 
FR  3341  (Jan.  22,  1997);  64  FR  54970 
(Oct.  8.  1999).  Therefore  no  changes  are 
being  made  in  it. 

20  CFR  725.366 

The  Department  has  received  one 
comment  relevant  to  §  725.366.  This 
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section  had  only  technical  revisions 
made  to  it  and  was  not  open  for 
comment,  see  62  FR  3341  (Jan.  22, 
1997);  64  FR  54970  (Oct.  8,  1999). 
Therefore  no  changes  are  being  made  in^ 
it.  ■^ 

20  CFR  725.367 

(a)  In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed  a 
number  of  revisions  to  clarify  the 
application  of  section  28  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act,  33  U.S.C,  928,  as 
incorporated  by  30  U.S.C.  932(a),  and 
made  relevant  to  adjudications  under 
the  Black  Lung  Benefits  Act.  62  FR  3354 
(Jan.  22,  1997).  The  regulation  provided 
a  non-exclusive  list  of  instances  in 
which  an  operator  could  be  held  liable 
for  the  payment  of  a  claimant's 
attorney's  fee,  and  recognized  the  Trust 
Fund's  liability  for  fees  by  making  it 
coextensive  with  that  of  a  responsible 
operator.  The  Department  proposed  a 
substantial  revision  of  this  regulation  in 
its  second  notice  of  proposed 
rulemaking.  64  FR  54987-88  (Oct.  8, 
1999).  Because  the  evidentiary 
limitations  proposed  by  the  Department 
make  legal  representation  for  claimants 
advisable  at  the  earliest  possible  stage  of 
claims  adjudication,  the  Department 
revised  the  regulation  to  require 
operators  or  the  Trust  Fund  to  pay  a 
reasonable  fee  for  any  necessary  work 
done  even  if  the  work  was  performed 
prior  to  the  date  on  which  the  operator 
controverted  the  claimant's  entitlement 
to  benefits.  Thus,  although  the  creation 
of  an  adversarial  relationship  and  the 
ultimately  successful  prosecution  of  a 
claim  were  still  necessary  to  trigger 
employer  or  fund  liability  for  attorneys' 
fees,  the  date  on  which  the  adversarial 
relationship  commenced  no  longer 
served  as  the  starting  point  for  such 
liability.  The  Department  rejected 
comments  suggesting  that  lay 
representatives  should  be  entitled  to 
collect  fees  from  responsible  coal  mine 
operators  or  the  fund.  The  Department 
also  discussed  the  several  appellate 
court  decisions  and  their  impact  on 
responsible  operator  and  fund  liability 
for  attorneys'  fees. 

(b)  The  Department  has  revised  the 
first  sentence  of  subsection  (a)(1)  and 
the  first  sentence  of  subsection  (a)(2)  in 
order  to  reflect  changes  to  §§  725,410 
and  725.412.  In  place  of  the  former 
initial  finding,  the  district  director  will 
issue  a  schedule  for  the  submission  of 
additional  evidence  under  §  725.410. 
This  schedule  will  include  the  district 
director's  preliminary  analysis  of  the 
medical  evidence  of  record,  and  his 
designation  of  the  responsible  operator 
liable  for  the  payment  of  benefits. 


Section  725.412  provides  that,  following 
receipt  of  the  schedule,  the  designated 
responsible  operator  may  file  a 
statement  accepting  the  claimant's 
entitlement  to  benefits.  The  operator 
may  avoid  any  liability  for  attorneys' 
fees  by  filing  this  statement  within  30 
days  of  the  issuance  of  the  schedule.  If 
it  fails  to  do  so,  the  responsible  operator 
will  be  considered  to  have  created  an 
adversarial  relationship  between  the 
operator  and  the  claimant.  If  the  district 
director  exercises  his  authority  under 
§  725.415  or  §  725.417  to  issue  another 
schedule  for  the  submission  of 
additional  evidence  in  order  to 
designate  a  different  operator  as  the 
responsible  operator,  and  that  operator 
is  ultimately  determined  to  be  liable  for 
the  payment  of  benefits,  that  operator 
will  be  liable  for  the  payment  of 
attorneys'  fees  only  if  it  fails  to  accept 
the  claimant's  entitlement  within  30 
days  of  the  date  upon  which  it  is 
notified  of  its  designation.  In  cases 
where  there  is  no  operator  liable  for  the 
payment  of  benefits,  the  district 
director's  issuance  of  a  schedule  for  the 
submission  of  additional  evidence  will 
create  the  adversarial  relationship 
between  the  Black  Lung  Disability  Trust 
Fund  and  the  claimant,  such  that  the 
Trust  Fund  will  be  liable  for  attorneys' 
fees  if  the  claim  is  successfully 
prosecuted.  Similarly,  in  subsection 
(a)(4)  the  Department  has  deleted  the 
reference  to  an  operator's  "notice  of 
controversion"  contesting  a  claimant's 
request  for  an  increase  in  the  amount  of 
benefits  payable.  As  revised,  the 
regulations  do  not  require  a  specific 
notice  of  controversion  to  create  the 
adversarial  relationship  between  a 
claimant  and  an  employer. 

The  Department  has  also  substituted 
the  phrase  "reasonable  fees  for 
necessary  services"  for  the  phrase  "fees 
for  reasonable  and  necessar\-  services  " 
in  subsection  (a),  and  has  substituted 
the  phrase  word  "necessary"  for  the 
word  "reasonable"  in  subsections 
(a)(l)-{5).  The  changes  make  the 
regulation  consistent  with  §  725.366(a). 
The  previous  wording  was  not  intended 
to  create  a  different  test  for  gauging  the 
need  for  an  attorney's  services,  and  the 
revision  will  eliminate  any  potential 
confusion. 

(c)  Two  comments  argue  that  the 
Department's  proposal  violates  the  plain 
language  of  the  incorporated  provision 
of  the  Longshore  and  Harbor  Workers' 
Compensation  Act  governing  the 
payment  of  attorneys'  fees.  Specifically, 
they  argue  that  section  28  permits 
employer  liability  for  a  claimant's 
attorney's  fees  only  for  services 
rendered  after  the  employer  controverts 
the  applicant's  eligibility  for  benefits. 


One  of  the  commenters  also  cites  the 
expectation,  created  by  the  statute,  that 
a  claimant  is  responsible  for  a  portion 
of  the  fees  owed  to  his  attorney  and 
specifically  the  fee  for  any  ser\'ice 
provided  before  the  employer 
controverts  tlie  applicant's  entitlement. 
The  commenter  suggests  that,  by 
removing  that  responsibility  from  the 
claimant,  the  Department  has  not 
properly  implemented  the  statute. 

Tne  Department  does  not  agree  that 
the  revised  regulation  violates  the  plain 
language  of  the  statute.  The  only  court 
to  have  considered  this  issue  is  the 
Court  of  Appeals  for  the  Fourth  Circuit. 
In  Kemp  v.  Newport  News  Shipbuilding 
and  Dn' Dock  Co.,  805  F.2d  1152  (4th 
Cir.  1986).  the  court  held  that  the 
LHWCA  is  ambiguous  on  the  issue  of 
whether  an  employer  may  be  liable  for 
attorneys'  fees  incurred  by  a  claimant 
before  the  employer  has  controverted 
the  claimant's  entitlement.  805  F.2d  at 
1153.  Instead,  the  statute  provides  only 
that  an  employer  will  be  liable  for 
attorneys'  fees  after  it  contests  the 
applicant's  entitlement,  leaving 
unresolved  the  starting  point  of  such 
liability.  The  court  recently  reiterated  its 
interpretation  of  LHWCA  §  28  in 
Clinchfield  Coal  Co.  v.  Harris.  149  F.3d 
307.  310-11  (4th  Cir.  1998).  In  resolving 
statuton.'  ambiguity  through  the 
regulatory  process,  the  Department  is 
entitled  to  select  any  reasonable 
interpretation  that  is  consistent  with 
Congressional  intent.  Che\ron  U.S.A., 
Inc.  v.  Natural  Resources  Defense 
Council.  467  U.S.  837.  842-3  "(1984). 

The  Department  is  fundamentally 
altering  the  obligations  of  the  parties  at 
the  district  director  level  in  a  manrler 
that  will  encourage  claimants  to  consult 
with  attorneys  much  earlier  in  the 
process.  Among  other  things,  the 
Department  is  limiting  the  quantity  of 
medical  evidence  that  all  parties  are 
entitled  to  submit.  In  addition,  at  the 
claimant's  request,  the  Department  will 
provide  his  treating  physician  with  the 
test  results  obtained  during  the 
complete  pulmonary  evaluation 
authorized  by  section  413(b)  of  the  Act. 
30  U.S.C.  923(b).  Because  these 
revisions  will  require  claimants  to  make 
critical  decisions  at  the  earliest  stage  of 
adjudication,  the  regulations  must  also 
encourage  attorneys  to  represent 
claimants  as  early  as  possible.  The 
Department  hopes  that  claimants  will 
receive  advice  when  that  advice  is  most 
helpful.  Insurance  carriers,  who  are 
primarily  liable  in  cases  in  which  they 
provide  insurance  to  the  responsible 
operator,  as  well  as  self-insured 
operators,  most  commonly  have  the 
assistance  of  experienced  attorneys  and 
claims  processing  agents  in  the  early 
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stages  of  claim  development,  and  the 
Department  beliovus  that  claimants 
should  ha\  »•  comparable  aid. 
Accurdinglv.  the  Department  believes 
that  it  is  justified  in  adoptmg  a  new 
interpretation  as  to  the  starting  point  of 
the  employers  or  the  hinds  liability  for 
attorneys'  fees. 

In  addition,  contrary  to  the  suggestion 
of  the  commenter.  the  Department's 
proposal  does  not  eliminate  all 
instances  in  which  a  claimant  may  be 
responsible  for  his  attornev's  fees. 
Section  28(c).  33  U.S.C.  928(c).  states 
that  '"[aln  approved  attorney's  fee,  in 
cases  in  which  the  obligation  to  pav  the 
fee  is  upon  the  claimant,  mav  be  made 
a  lien  upon  the  compensation  due  under 
an  award   "  The  commenter  argues  that 
a  claimant  will  never  be  liable  for 
attorneys'  fees  under  the  Department's 
proposal,  and  that  the  proposal  thus 
contravenes  the  statutorv  language.  The 
Department  does  have  the  authority  to 
vary  incorporated  provisions  of  the 
Longshore  .\ct  for  purposes  of 
administering  the  Black  Lung  Benefits 
Act.  see  30  L'.S.C.  932(a).  It  has  not  done 
so  in  this  case,  how-ever.  Instead,  the 
Department  s  regulation  does 
contemplate  that  a  claimant  may  be 
liable  for  an  attorney's  fee.  20  CFR 
725.365.  For  example,  in  any  case  in 
which  the  liable  party,  either  the  Trust 
Fund  or  the  operator,  accepts  the 
claimant's  entitlement  prior  to  the 
expiration  of  the  30-day  period  in 
s^  725, 412(b)  but  the  claimant  has 
nevertheless  retained  counsel  who  has 
performed  services  in  connection  with 
the  claim,  the  prerequisite  for  shifting 
fee  liability — the  controversion  of 
entitlement — has  not  been  met.  A 
similar  case  may  arise  where  the 
operator  initially  designated  the 
responsible  operator  by  the  district 
director  fails  to  accept  the  claimant's 
eligibility,  but  the  finally  designated 
responsible  operator  does  accept  the 
claimant's  eligibility  In  such  a  case,  the 
responsible  operator  would  not  be  liable 
for  the  payment  of  the  claimant's 
attorney's  fee.  Because  the 
overwhelming  majority  of  coal  mine 
operators  contest  claimant  eligibility  at 
this  stage,  the  Department  does  not 
expect  this  kind  of  case  to  arise  often. 
In  either  case,  however,  the  claimant 
remains  responsible  for  any  reasonable 
fees  approved  by  the  district  director  for 
necessar\'  work  performed  in  obtaining 
the  award.  Accordingly,  the 
Department's  revised  attorney  fee 
regulation  does  not  violate  any  statutorv 
command. 

(c)  One  comment  observes  that  the 
Department's  revisions  would  expand 
the  availability  and  award  of  attornevs' 
fees,  while  another  argues  that  the 


Department's  provision  may  not  be 

applied  reiroat:tivelv  It  has  consistently 
been  the  Departments  position  that 
before  liabilitv  for  a  claimant's 
attorney's  fee  mav  shift  to  a  responsible 
operator  or  the  fund,  there  must  be  a 
controversion  of  entithnnent  sufficient 
to  create  an  adversarial  relationship 
followed  by  the  successful  prosecution 
of  a  claim.  Nothing  in  this  regulation 
alters  that  requirement  The  Department 
does  agree,  however,  that  once  these 
prerequisites  are  met.  the  revised 
regulation  could  result  in  the  award  of 
higher  attorneys'  fees.  The  Department 
believes  that  an  increase  in  attorneys' 
fees  is  necessary  in  order  to  encourage 
earlier  attorney  involvement  in  the 
adjudicatory  process,  and  that  such 
involvement  will  be  helpful  to 
claimants  in  light  of  the  evidentiary 
restrictions  imposed  by  these 
regulations  The  Department  also  hopes 
to  encourage  a  larger  number  of 
attornevs  to  represent  claimants  by 
allowing  the  award  of  higher  fees. 
During  the  rulemaking  hearings, 
witnesses  repeatedly  brought  to  the 
Department's  attention  that  few- 
attorneys  are  willing  to  represent 
claimants,  in  part  because  of  the  many 
restrictions  on  the  award  of  attorneys' 
fees.  Transcript.  Hearing  on  Proposed 
Changes  to  the  Black  Lung  Program 
Regulations,  dune  19.  1997),  p.  22 
(testimony  of  Cecil  Roberts):  p.  168 
(testimony  of  |ohn  Cline):  pp.  238-239. 
246  (testimony  of  Grant  Crandall).  The 
Department  also  agrees  that  the  rule 
should  not  be  applied  retroactively,  and 
has  changed  ^  725.2  accordingly. 

(d)  .Several  comments  agree  with  the 
Department's  revisions,  but  two  urge  the 
Department  to  take  further  steps  to 
increase  the  participation  of  attorneys  in 
black  lung  benefits  adjudications  by 
providing  additional  attorney  funding 
from  the  Black  Lung  Disability  Trust 
Fund.  .Specifically,  the  commenters  urge 
the  Department  to  make  funds  available 
to  pay  black  lung  associations  and  other 
non-profit  groups  assisting  claimants  or 
to  advance  fetss  awarded  to  claimant 
attorneys  litigating  against  responsible 
operators  before  the  award  of  benefits 
becomes  final.  The  commenters  also 
urge  the  Department  to  repeal  the 
prohibition  on  receiving  fees  for  time 
spent  pn^paring  a  fee  petition,  and  to 
clarify  tht?  right  of  attorneys  to  obtain 
fees  for  time  spent  litigating  their  right 
to  fees. 

The  Department  cannot  agree  that 
amounts  from  the  Trust  Fund  should  be 
made  available  to  pay  additional 
attorneys'  fees.  In  its  initial  proposal, 
the  Department  observed  that  one  of  its 
goals  in  revising  the  regulation  of 
attorneys'  fees  was  to  ensure  that  the 


liability  of  the  Trust  Fund  for  such  fees 
was  coextensive  with  that  of  a  liable 
coal  mine  operator.  62  FR  3354  (fan.  22. 
1997).  This  liability  derives  from  a 
series  of  appellate  court  opinions 
holding  that  the  Trust  Fund  must  stand 
in  the  shoes  of  a  coal  mine  operator  in 
any  case  in  which  no  operator  may  be 
held  liable  for  the  payment  of  benefits. 
62  FR  3354  (Ian.  22.  1997).  Those 
opinions  rejected  the  Department's 
argument  that  the  Trust  Fund  could  not 
be  held  liable  for  any  attorneys'  fees. 
Although  the  Department's  regulations 
have  been  revised  to  acknowledge  the 
Trust  Fund's  liability  under  these 
circumstances,  the  Department  does  not 
believe  that  the  statute  can  be  read  in 
the  manner  suggested  by  these 
commenters  to  authorize  the 
expenditure  of  additional  amounts  of 
Trust  Fund  moneys  to  increase  counsel 
availability  for  black  lung  claimants. 

With  respett  to  time  spent  preparing 
a  fee  petition  and  litigating  the  issue  of 
attorneys'  fees,  two  comments  seek  the 
revision  of  material  in  §  725.366. 
Because  §  725.366  was  not  listed  among 
the  regulations  open  for  comment,  no 
changes  are  being  made  in  it.  62  FT? 
3341  (Jan.  22.  1997);  64  FR  54970  (Oct. 
8.  1999).  Moreover,  the  regulation's 
current  language  does  not  prohibit  an 
attorney  from  receiving  a  fee  for  time 
spent  litigating  the  amount  of  his 
attorney's  fees,  and  the  Department  does 
not  believe  that  more  explicit  language 
is  necessary.  The  Benefits  Review  Board 
has  held  that  time  spent  by  an  attorney 
defending  a  fee  represents  'necessary 
work  done,"  so  as  to  entitle  the  attorney 
to  an  additional  fee  under  20  CFR 
802.203(c)  (1999),  see  Workman  v. 
Director.  OWCP.  6  Black  Lung  Rep. 
(MB)  1-1281.  1-1283  (Ben  Rev.  Bd. 
1984).  and  the  Department  believes  that 
§§  725.366  and  725.367  require  the  same 
result.  The  prohibition  in  §  725.366  on 
fees  for  time  spent  filling  out  a  fee 
application  presents  an  entirely 
different  question  from  whether  it  is 
reasonable  to  require  an  employer  who 
unsuccessfully  challenges  that 
application  to  pay  a  fee  for  the 
necessary  additional  time  that  the 
attorney  was  required  to  spend 
defending  his  fee  request.  Because  the 
Department  believes  that  the  current 
regulations  permit  an  award  of 
attorneys'  fees  in  the  latter  case,  it  is  not 
necessary  to  change  the  regulation. 

(e)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 
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Subpart  E 

20  CFR  725.403 

The  Department  made  only  technical 
revisions  to  §  725,403  in  its  first  notice 
,  of  proposed  rulemaking,  and  the 
regulation  was  not  open  for  comment. 
62  FR  3341  (Jan,  22,  1997).  In  its  second 
notice  of  proposed  rulemaking,  the 
Department  proposed  deleting 
§  725.403.  64  FR  54988  (Oct,  8. 1999). 
Section  725.403  implemented  the 
requirement  in  30  U.S.C.  923(c)  that 
claimants  who  filed  applications  under 
the  Black  Lung  Benefits  Act  between 
July  1  and  December  31,  1973,  30  U.S.C. 
925,  must  file  a  claim  imder  the 
workers'  compensation  law  of  their  state 
unless  such  filing  would  be  futile. 
Because  the  time  period  for  filing  such 
claims  expired  over  25  years  ago,  the 
Department  proposed  removing 
§  725.403,  and  specifically  invited 
conmient  on  its  removEd.  The 
Department  did  not  receive  any 
comments  on  the  proposed  removal  of 
§  725.403  and  therefore  has  removed  it 
from  further  publications  of  the  Code  of 
Federal  Regulations.  The  Department 
has  not  altered  the  rules  applicable  to 
any  claim  filed  between  July  1  and 
December  31, 1973,  however.  Parties 
interested  in  reviewing  §  725.403  may 
consult  20  CFR  725.403  (1999). 

20  CFR  725.404 

The  Department  received  one 
comment  relevant  to  §  725.404.  The 
Department  made  only  technical 
revisions  to  this  section,  and  the 
regulation  was  not  open  for  comment; 
see  62  FR  3340-41  (Jan.  22, 1997);  64  FR 

54970  (Oct.  8,  1999).  Therefore  no 
changes  are  being  made  in  it. 

20  CFR  725.405  ' 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  subsection  (b)  to  recognize  its 
practice  of  refusing  to  provide  a 
complete  pulmonary  evaluation  to 
claimants  who  never  worked  as  a  miner. 
62  FR  3354  (Jan.  22,  1997).  The 
Department  did  not  discuss  §  725.405  in 
its  second  notice  of  proposed 
rulemaking.  See  list  of  Changes  in  the 
Department's  Second  Proposal,  64  FR 

54971  (Oct.  8,  1999). 

(b)  Two  comments  argue  the 
regulation  is  too  limited  because  it  does 
not  address  the  district  director's 
obligation  to  develop  evidence  other 
than  medical  evidence.  The  Department 
disagrees.  The  specific  purpose  of  this 
regulation  is  stated  in  its  title: 
"Development  of  medical  evidence; 
scheduling  of  medical  examinations  and 
tests."  The  development  of  evidence  in 
general  is  addressed  at  §  725.404.  In  any 


event,  subsection  (d)  of  §  725.405 
authorizes  the  district  director  to  collect 
"other  evidence"  concerning  the 
miner's  employment  and  "[a]ll  other 
matters  relevant  to  the  determination  of 
the  claim."  This  language  is  sufficiently 
broad  to  acknowledge  the  district 
director's  obligadons  concerning 
evidentiary  development  of  a  claim  as 
well  as  the  authority  to  discharge  those 
obligations.  No  useful  purpose  would  be 
served  by  a  more  specific  enumeration 
of  particular  areas  of  inquiry'  in  this 
provision. 

The  type  of  inquir\'  urged  by  these 
commenters  is  covered  in  more  detail 
elsewhere  in  the  Secretar}''s  regulations. 
Section  725.495(b)  imposes  on  the 
Director,  OWCP.  the  burden  of  proving 
that  the  responsible  operator  designated 
liable  for  the  payment  of  benefits  is  a 
potentially  liable  operator.  In  addition, 
§  725.495(d)  requires  that  if  the 
responsible  operator  designated  for  the 
payment  of  benefits  is  not  the  operator 
that  most  recently  employed  the  miner, 
the  district  director  must  explain  the 
reasons  for  his  designation.  These 
provisions  make  necessary  the  district 
director's  gathering  of  a  miner's 
employment  history',  including,  in  most 
instances,  his  Social  Security  earnings 
record.  Indeed,  §  725.404(a)  requires 
each  claimant  to  furnish  the  district 
director  with  a  complete  and  detailed 
history  of  coal  mine  employment  and, 
upon  request,  supporting 
documentation.  "The  district  director 
must  send  to  each  operator  notified  of 
its  potential  liability  for  a  claim  copies 
of  the  claimant's  application  and  all 
evidence  obtained  by  the  district 
director  relevant  to  the  miner's 
employment.  §  725.407(b),  (c).  If  the 
district  director  concludes  that  the 
miner's  most  recent  employer  caimot  be 
designated  the  responsible  operator 
because  it  is  not  financially  capable  of 
assuming  liability  for  the  payment  of 
benefits,  the  district  director  must 
explain  his  conclusion  based  on  a 
search  of  the  records  maintained  by  the 
OWCP.  §  725.495(d).  Only  if  the  OWCP 
has  no  record  of  insurance  or 
authorization  to  self-insure  for  that  last 
employer,  and  the  record  so  states,  may 
OWCP  name  an  employer  other  than  the 
miner's  most  recent  as  the  responsible 
operator  for  the  claim.  Thus,  the  district 
director's  obligation  to  develop  the 
evidence  of  record,  other  than  medical, 
is  set  forth  elsewhere  in  the  regulations 
where  relevant. 

(c)  One  comment  recommends 
changing  the  regulatory  reference  to 
"miner"  in  paragraph  (a)  from  §  725.202 
to§725.101(a)(19).  This 
recommendation  is  rejected.  While  both 
sections  define  "miner,  "  §  725.202 


provides  the  more  detailed  definition  as 
well  as  the  criteria  and  presumptions 
which  apply  to  determining  whether  a 
particular  individual  satisfies  the 
definition. 

(d)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.406 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  §  725.406  to  address  the 
relationship  between  the  evidentiary 
limitations  contained  in  §  725.414  and 
the  complete  pulmonary'  evaluation 
provided  by  the  Department  under  30 
U.S.C.  923(b).  62  FR  3354-55  (Jan.  22. 
1997).  As  initially  proposed.  §  725.406 
retained  the  Department's  practice  of 
allowing  a  claimant  to  select  the 
physician  to  perform  the  complete 
pulmonary  evaluation  at  the 
Department's  expense.  In  those  cases, 
however,  the  report  generated  by  the 
evaluation  would  have  counted  as  one 
of  the  two  reports  that  the  claimant  was 
entitled  to  submit  into  evidence.  If.  on 
the  other  hand,  the  claimant  went  to  a 
physician  selected  by  the  Department, 
the  evaluation  would  not  count  against 
the  limitations  imposed  on  the  claimant. 
Instead,  in  cases  in  which  the  Black 
Lung  Disability  Trust  Fund  would  bear 
liability  for  benefits,  such  a  report 
would  count  as  one  of  the  two  reports 
that  could  be  offered  by  the  Director.  In 
cases  in  which  a  responsible  operator 
was  potentially  liable  for  benefits,  the 
complete  pulmonary'  evaluation 
provided  by  a  doctor  of  the 
Department's  choosing  would  not  have 
counted  against  the  evidentiary  limit 
imposed  on  either  the  responsible 
operator  or  the  claimant.  'The 
Department  also  discussed  its 
responsibilities  for  ensuring  that  the 
report,  and  each  component  of  the 
evaluation,  substantially  complied  with 
the  Department's  quality  standards. 
Finally,  the  Department  clarified  the 
mechanism  by  which  it  might  seek 
reimbursement  of  the  cost  of  the 
evaluation  from  an  operator  that  had 
been  finally  determined  to  be  liable  for 
the  payment  of  claimant's  benefits. 

The  Department  proposed  major 
revisions  to  §  725.406  in  its  second 
notice  of  proposed  rulemaking.  64  FR 
54988-990  (Oct.  8,  1999).  The 
Department  agreed  with  commenters 
who  suggested  that  it  placed  an 
unnecessary  burden  on  a  claimant  to 
choose  whether  or  not  to  select  a 
physician  to  perform  his  complete 
pulmonary  evaluation.  In  most  cases, 
such  a  choice  would  be  made  before  a 
claimant  obtained  representation,  and 
could  result  in  a  claimant  being  limited 
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thereafter  to  the  submission  of  oiih  mic 
ddditionai  medical  report.  At:cordint;l\ . 
the  Department  proposed  the  creation  of 
a  list  of  physicians,  authorized  b\  the 
Department  to  perform  complete 
pulmonary  evaluations.  Miners  who 
applied  for  benefits  would  be  required 
to  select  a  phvsician  from  that  list,  but 
could  choose  any  listed  doctor  either  iii 
their  state  of  residence  or  from  a 
contiguous  state.  The  resulting 
evaluation  would  not  be  considered  one 
i)f  the  two  medical  reports  that  a 
claimant  was  entitled  to  submit  in 
support  of  his  claim  for  benefits. 

Tne  Department  further  stated  its 
intent  to  develop  more  rigorous 
standards  for  selecting  physicians 
authorized  to  perform  a  complete 
pulmonary  evaluation.  The 
Department  s  suggested  standards 
included:  ( 1 )  Qualification  in  internal  or 
pulmonarv  medicine;  (2)  ability  to 
perform  each  of  the  necessary  tests:  (3) 
ability  to  schedule  the  claimant  for  an 
evaluation  promptly;  (4)  ability  to 
produce  a  timely,  comprehensive  report; 
and  (5)  willingness  to  answer  follow-up 
questions  and  defend  his  conclusions 
under  cross-examination.  The 
Department  specifically  sought 
comment  on  these  and  other  standards 
for  selecting  physicians  to  be  included 
on  its  list.  64  FR  54989  (Oct.  8,  1999). 
In  addition,  the  Department  stated  its 
intention  to  survey  clinics  and 
physicians  on  the  fees  they  charged  for 
these  services,  with  the  goal  of  attracting 
highly  qualified  doctors  to  perform  the 
testing  and  evaluation  required  bv  the 
Department  for  the  complete  pulmonarv 
evaluation.  The  Department  also  added 
subsection  (d)  to  the  proposed 
regulation  in  order  to  allow  a  claimant 
to  have  the  Department  send  the 
objective  test  results  obtained  in 
connection  with  the  complete 
pulmonary  evaluation  to  his  treating 
physician.  The  Department  noted  its 
intent  to  make  available  to  each 
claimant  at  least  one  set  of  legally 
sufKcient  objective  test  results  so  that 
no  claimant  would  be  hindered  bv  a 
lack  of  financial  resources  in  pursuing 
his  application  for  benefits.  64  FR  549H9 
(Oct.  8.  1999). 

The  Department  rejected  comments 
suggesting  the  deletion  of  subsection  (e). 
permitting  the  district  director  to  clarify- 
"unresolved  medical  issues."  The 
Department  also  discussed  comments 
concerning  the  district  director's  abilitv 
to  determine  whether  all  parts  of  the 
complete  pulmonary  evaluation  were  in 
substantial  compliance  with  the 
Department  s  quality  standards.  The 
Department  revised  subsection  (c)  to 
provide  a  claimant  whose  initial  tests  do 
not  comply  with  the  quality  standards 


due  to  a  lack  of  effort  with  one 
additional  opportunity  to  take  those 
tests.  Finallv.  the  Department  discussed 
its  treatment  of  subsequent  claims,  in 
which  the  Department  provides  a  new 
lomplete  pulmonary  evaluation,  and 
modification  requests,  in  which  it  does 
not.  64  FK  54989-90  (Oct.  8,  1999). 

(b)  Several  comments  continue  to 
oppose  subsection  (e).  observing  that  if 
the  Department  develops  a  list  of  highly 
qualified  physicians  to  perform  the 
complete  pulmonary  evaluation,  it 
should  have  no  need  to  seek  the  opinion 
of  yet  another  physician  at  this  stage  of 
the  adjudication.  Another  comment 
objects  to  the  proposed  substitution  of 
evidence  under  subsection  (e).  calling  it 
the  destruction  of  relevant  evidence.  In 
response  to  the  initial  proposal,  the 
same  commenter  objected  to  subsection 
(e)  bec;ause  the  district  director's 
authority  to  have  the  miner  retested  and 
re-examined  invited  piecemeal  and 
protracted  evidentiarv'  development. 
The  Department  has  reconsidered  the 
authority  granted  by  subsection  (e).  and 
agrees  that  the  provision  should  be 
deleted.  The  Department  has  relabeled 
subsection  (f)  as  subsection  (e)  to 
accommodate  this  revision.  The 
depletion  of  subsec:tion  (e)  does  not  affect 
the  district  director's  authority  under 
subsection  (c)  to  determine  whether  the 
individual  components  of  the  complete 
pulmonary  evaluation  have  been 
administered  and  reported  in 
compliance  with  the  Department's 
quality  standards.  The  Department 
agrees,  however,  that  the  district 
director  should  have  no  need  to  send 
the  claimant  for  additional  examination 
and  testing  after  completion  of  a 
complete  pulmonary  evaluation,  the 
components  of  which  are  in  substantial 
compliance  with  the  applicable  quality 
standards.  §  725.406(a)-(c).  Under 
revised  §  725.406.  the  initial  evaluation 
will  be  perfonned  by  a  highly  qualified 
physician  who  may  be  asked  to  clarify 
and/or  supplement  an  initial  report  if 
unresolved  medical  issues  remain. 

(c)  Two  comments  state  that  a  miner 
should  be  entitled  to  choose  an 
authorized  physician  anywhere  in  the 
country  to  perform  his  complete 
pulmijnary  evaluation  rather  than  being 
limited  to  one  from  his  state  of 
residence  or  a  contiguous  state.  The 
commenters  state  that  claimants  would 
be  willing  to  pay  the  additional  costs 
incurred  as  a  result  of  such  travel. 
Although  the  commenters  suggest  that 
there  will  not  be  a  sufficient  supply  of 
physicians  in  some  areas,  such  as 
Wyoming  and  Alabama,  the  Department 
has  no  evidence  that  would  support  that 
contention.  Moreover,  even  if  the 
Department  is  unable  to  obtain  a 


sufficient  pool  of  physicians  in  certain 
states  (a  pool  that  includes  physicians 
in  all  contiguous  states),  the  Department 
will  simply  adjust  the  procedural  rules 
applicable  to  claimants  who  reside  in 
those  states.  The  absence  of  a  sufficient 
pool  of  physicians  in  some  limited 
number  of  states  would  not  justify  a 
national  exception  to  the  policy  of 
requiring  claimants  to  submit  to  a 
complete  pulmonary  evaluation  in  their 
own  region.  In  addition,  claimants 
remain  free  to  go  to  any  physician  of 
their  choosing  for  the  development  of 
evidence  in  support  of  their  claims. 

(d)  One  comment  argues  that 
claimants  should  be  randomly  assigned 
to  physicians  on  the  Department's  list 
rather  than  allowing  claimants  their 
own  choice.  The  Department  disagrees. 
The  list  that  the  Department  ultimately 
compiles  will  contain  physicians  who 
are  well-qualified  to  perform  complete 
pulmonary  evaluations,  and  whose 
opinions  the  Department  is  willing  to 
accept  in  the  initial  stages  of 
adjudication  of  the  claimant's  eligibility. 
Claimants  may  already  be  acquainted 
with  one  or  more  physicians  on  the  list, 
and  requiring  that  claimant  submit  to  an 
examination  by  a  different  physician, 
perhaps  in  a  neighboring  state,  would  be 
inefficient.  Accordingly,  the  Department 
has  not  changed  the  regulation. 

The  commenter  also  eirgues  that  the 
mere  fact  that  a  physician  is  included 
on  the  Department's  approved  list  by 
meeting  the  Department's  standards 
does  not  guarantee  that  the  physician 
will  provide  an  impartial  opinion, 
particularly  when  a  claimant  has  a  role 
in  selecting  the  physician  who  will 
perform  the  complete  pulmonary 
evaluation.  The  Department  does  not 
believe  that  it  is  required  to  provide  an 
absolute  guarantee  of  the  impartiality  of 
physicians  selected  for  inclusion  on  the 
list.  By  establishing  high  standards  for 
the  performance  of  these  evaluations, 
and  by  ensuring  that  only  highly 
qualified  physicians  are  included  on  the 
approved  list,  the  Department  will  be 
taking  appropriate  steps  to  ensure 
impartial  opinions.  In  addition,  the 
Department  has  revised  subsection  (c)  to 
limit  a  miner's  choice  of  the  examining 
physician  in  two  respects.  First,  the 
miner  may  not  select  a  close  relative  of 
himself  or  his  spouse.  The  regulation 
uses  the  term  "fourth  degree  of 
consanguinity"  to  exclude,  among 
others,  parents,  children,  grandchildren, 
brothers,  sisters,  nephews,  nieces,  aunts, 
uncles,  and  first  cousins  from  those 
individuals  otherwise  qualified  to 
perform  a  complete  pulmonary 
evaluation.  Second,  the  miner  may  not 
select  any  physician  who  has  examined 
him  or  treated  him  in  the  year  preceding 
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his  application  for  benefits.  The 
Department  believes  that  it  would  be 
inappropriate  to  allow  a  miner  to  select 
a  physician  with  whom  he  has  an 
ongoing  treatment  relationship  to 
perform  the  complete  pulmonary 
evaluation  paid  for  by  the  Department. 
Although  the  Department  does  not  mean 
to  suggest  that  a  physician  would  be 
unable  to  provide  an  impartial 
assessment  of  the  miner's  respiratory 
condition  in  such  a  case,  his  opinion 
could  present  at  least  the  appearance  of 
a  conflict  of  interest.  In  order  to  ens.ure 
the  credibility  of  the  Department's 
pulmonary  evaluation,  the  Department  - 
has  adopted  a  bright-line  test,  in  the 
form  of  a  one-year  cutoff,  that  will  be 
easily  understood  by  miners  and  their 
physicians.  The  Department  believes 
that  a  physician's  examination  or 
treatment  of  the  miner  prior  to  the  one- 
year  period  preceding  the  miner's 
application  should  not  disqualify  that 
physician  from  performing  the  complete 
pulmonary  evaluation.  The  Department 
reserves  the  right  to  delete  a  physician 
from  the  list  if  he  is  unable  to  provide 
an  impartial  opinion. 

(e)  Several  comments  argue  that  the 
Department  needs  to  make  public  the 
criteria  it  will  use  to  select  physicians 
for  inclusion  on  the  list.  In  its  second 
notice  of  proposed  rulemaking,  the 
Department  notified  interested  parties 
that  these  criteria  will  be  published  in 
the  Department's  Black  Lung  Program 
Manual  which  will  be  available  to  the 
public.  64  FR  54989  {Oct.  8, 1999). 
Interested  parties  will  thus  be  able  to 
monitor  the  Department's  standards  and 
use  of  these  standards  in  selecting 
physicians  for  inclusion  on  the  list. 

In  addition,  a  number  of  commenters 
responded  to  the  Department's  request 
for  comments  on  the  standards  that  the 
Department  proposed  to  use  to  select 
physicians.  "Two  commenters 
emphasized  the  importance  of  requiring 
that  the  evaluations  be  performed  by  a 
physician  board-certified  in  internal 
medicine  or  a  physician  board-eligible 
in  pulmonary  medicine  or  one  with 
extensive  knowledge  of  pulmonary 
disease.  The  Department  will  make 
every  effort  to  ensure  that  its  list 
includes  highly  qualified  physicians. 
Optimally,  the  Department  will  be  able 
to  enlist  the  services  of  Board-certified 
internists  who  have  a  subspecialty  in 
pulmonary  medicine,  who  are  Board- 
eligible  in  pulmonary  medicine,  or  who 
can  demonstrate  extensive  experience  in 
the  diagnosis  and  treatment  of 
pneumoconiosis  to  perform  complete 
pulmonary  evaluations.  There  may  be 
circumstances,  however,  in  which  there 
will  not  be  a  sufficient  supply  of  such 
highly  qualified  physicians  willing  to 


perform  the  evaluation.  In  such  areas, 
the  criteria  will  need  to  afford  the 
Department  enough  flexibility  to  ensure 
an  adequate  supply  of  physicians  who 
meet  certain  minimum  qualifications, 
such  as  affiliation  with  a  black  lung 
clinic  funded  in  part  by  the  Department 
of  Health  and  Human  Services. 

Two  comments  urge  the  Department 
to  rule  out  physicians  who  have 
demonstrated  that  they  do  not  accept 
one  or  more  of  the  basic  premises  of  the 
Black  Lung  Benefits  Act.  These 
commenters  urge  the  Department  to 
review  the  opinions  and  depositions  of 
each  physician  who  seeks  to  be 
included  on  the  list,  eliminating  those 
with  opinions  which  make  it  impossible 
to  provide  a  sound  evidentiary'  basis  for 
the  district  director's  initial  decision. 
Another  comment  urges  the  Department 
to  accept  any  physician  who  applies  for 
inclusion  on  the  list  provided  that  the 
physician  possesses  the  necessary 
professional  qualifications.  As  an  initial 
matter,  the  Department  does  not  intend 
to  screen  physicians  who  apply  for 
inclusion  on  the  list  beyond  satisfying 
itself  that  the  basic  requirements  for 
inclusion  are  met.  The  Department 
simply  does  not  have  the  resources  to 
conduct  an  intensive  review  of  the 
medical  reports  and/or  deposition 
testimony  submitted  by  each  physician 
in  previous  black  lung  cases.  The 
Department  reserves  the  right,  however, 
to  exclude  from  its  list  of  approved 
physicians  those  who  prove  unable  to 
provide  opinions  that  are  consistent 
with  the  premises  underlying  the  statute 
and  the  Secretary's  regulations.  The 
federal  courts  of  appeals  have  held  that 
a  denial  of  benefits  may  not  be  based  on 
a  medical  opinion  that  is  fundamentally 
at  odds  with  the  premises  of  the  Black 
Lung  Benefits  Act.  See,  e.g..  Lane 
Hollow  Coal  Co.  v.  Director.  OWCP,  137 
F.3d  799,  804-5  (4th  Cir.  1998);  Penn 
Allegheny  Coal  Co.  v.  Mercatell.  878 
F.2d  106,  109-110  (3rd  Cir.  1989); 
Bobbins  v.  fim  Walter  Resources.  Inc., 
898  F.2d  1478,  1482  (11th  Cir.  1990); 
Wetherill  v.  Director,  OWCP.  812  F.2d 
376,  382  (7th  Cir.  1987):  Kaiser  Steel 
Corp.  V.  Director.  OWCP.  757  F.2d  1078. 
1083  (10th  Cir.  1985).  The  Department 
reserves  the  right  to  determine 
appropriate  exclusions  from  the  list  on 
a  case-by-case  basis. 

(f)  One  comment  states  that  the 
regulation  should  require  the  district 
director  to  explain  to  a  claimant  the 
possible  consequences  of  having  his  test 
results  provided  to  his  treating 
physician.  The  Department  intends  to 
provide  such  information  to  claimants, 
see  a'so  64  FR  54989  (Oct.  8,  1999),  but 
does  not  believe  that  the  regulation 
must  reflect  this  intention.  The 


regulation  itself  does  state  that  a  report 
from  the  claimant's  treating  physician, 
based  on  the  Department's  clinical 
testing,  will  count  as  one  of  the  two 
reports  the  claimant  is  entitled  to 
submit  into  evidence  under  §  725.414. 
§  725.406(d). 

(g)  One  comment  states  that  the 
Department's  requirements  prevent 
physicians  from  exercising  their 
professional  judgment  by  dictating  the 
tests  that  they  are  required  to  perform 
and  by  emphasizing  promptness  and 
timeliness  over  completeness  and 
thoroughness.  The  Department 
disagrees.  The  Act  authorizes  the 
Department  to  set  minimal  quality 
standards  for  medical  evidence.  Reports 
of  physical  examination  must 
substantially  comply  with  the 
applicable  quality  standards.  §  718.104. 
That  regulation  requires  that  a  report  of 
physical  examination  be  based  on. 
among  other  things,  a  chest  X-ray.  a 
pulmonary  function  test,  and  a  blood 
gas  study,  unless  medically 
contraindicated.  Because  these  tests  are 
necessary  for  a  complete  pulmonary 
evaluation,  the  Department  has 
authorized  their  performance  under 
§413(b)ofthe  Act,  30  U.S.C.  923(b).  for 
the  last  two  decades.  The  Department 
expects  that  each  physician  included  on 
the  list  will  not  only  be  able  to 
administer  these  tests,  but  will  commit 
to  doing  so  in  substantial  compliance 
with  the  Department's  quality 
standards,  §§  718.102-106.  the 
Department  does  not  believe  that  its 
requirements  prevent  a  physician  from 
preparing  a  thorough  and  complete 
medical  report.  In  order  to  process 
claims  expeditiously,  however,  the 
Department  must  also  ensure  that  the 
examination  is  scheduled  promptly,  and 
the  resulting  report  is  prepared  in  a 
timely  manner.  The  Department 
recognizes  that,  in  some  cases,  the 
claimant's  choice  of  a  physician  may 
result  in  a  slight  delay  if  the  physician 
he  has  selected  is  busy.  The  delay  in 
such  a  case,  however,  is  solely  within 
the  control  of  the  claimant.  If  he  is 
willing  to  accept  the  delay,  he  may  wait 
for  that  physician.  If  not.  he  may  choose 
another  from  the  Department's  approved 
list. 

(h)  Several  comments  approved  of  the 
revisions  affording  the  claimant  the 
right  to  select  a  doctor  to  perform  the 
complete  pulmonary  evaluation  from  an 
approved  list. 

(i)  No  other  comments  were  received 
concerning  this  regulation. 

20  CFR  725.407 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
moving  subsections  (a)  and  (c)  of  20 
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fTR  725.407  (m«-Mi  ti)  s  ^25. 400  and 
t'limiiiuting  subsettion  (b)  See  preanibh^ 
to  §§  725.407  and  725.408,  62  FR  3355 
(fan  22    \'i^7\  In  their  place,  the 
Departme^nt  proposed  a  new  regulation 
governing  the  identification  and 
notification  of  "potentially  liable 
operators,"  a  subset  of  the  miner's 
former  employers  that  might  be  liable 
for  a  given  claim.  Dupendmg  on  the 
complexity  of  the  miner's  emplovment 
history,  section  725.407  would  permit 
the  district  director  initially  to  notify 
one  or  more  potentially  liable  operators, 
and  their  insurers,  of  the  existence  of  a 
claim  and  would  also  allow  the 
notification  of  additional  potentially 
liable  operators  at  any  tune  prior  to 
referral  of  the  case  to  the  Office  of 
.administrative  Law  Judges.  The 
proposal  placed  no  time  limit  on  the 
notification  of  an  operator  if  that 
operator  fraudulently  concealed  its 
identity  as  an  employer  of  the  miner. 

In  its  second  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  subsection  (d)  to  permit  the 
district  director  to  notifv  additional 
potentially  liable  operators  after  an 
administrative  law  judge  reversed  a 
district  directors  denial  by  reason  of 
abandonment  pursuant  to  §  725.409  and 
remandeil  the  case  for  further 
proceedings,  64  FR  54990  (Oct.  8.  1999). 
The  Department  observed  that  without 
this  provision,  subsection  (d)  could 
have  been  read  to  prohibit  thf 
notification  of  additional  (jperators, 
notwithstanding  the  fact  that  the  district 
director  had  not  been  able  to  complete 
his  administrative  processing  of  the 
claim  before  its  referral  to  the  Office  of 
Administrative  Law  Judges,  in  addition, 
the  Department  rejected  a  suggestion 
that  it  provide  guidelines  for  district 
directors  to  use  in  determining  the  cases 
in  which  it  would  be  appropriate  to 
name  more  than  one  potentially  liable 
operator, 

(b)  The  Department  has  made  two 
changes  to  §  725.407  to  conform  to 
changes  to  other  regulations  in  this 
subpart.  The  Department  has  deleted  the 
reference  to  a  district  director's  initial 
finding  in  subsection  (a)  because  the 
district  director  will  no  longer  issue 
initial  findings.  The  Department  has 
replaced  the  reference  to  §  725.413  in 
the  first  sentence  of  subsection  (d)  with 
a  reference  to  4)  725.410(a)(3)  This 
change  reflects  a  move  to  §  725.4  lU  of 
the  district  director's  authority  to 
dismiss  potentially  liable  operators  that 
the  district  director  has  previouslv 
notified. 

(c)  One  c:omment  objects  that  the 
Secretary's  regulations  preclude  the 
dismissal  of  potentially  liable  operators 
who  can  prove  that  they  were  not 


properly  named  Thi^;  comment  is  more 
appropriateU  aiidressed  under 
tj  725.465,  the  regulation  governing  the 
dism.issal  of  c:laiins  and  parties, 

(d)  One  comment  argues  that  the 
revised  regulation  will  raise  the 
litigation  costs  of  responsible  operators. 
The  commenter  observes  that  the 
Department  does  not  dispute  the 
illegation.  made  in  response  to  the 
Department's  first  notice  of  proposed 
rulemaking,  that  the  Department's 
changes  will  generally  increase 
litigation  costs  by  ,S6.000  per  claim.  The 
commenter  states  that  the  revisions  in 
the  Department's  second  notice  of 
proposeil  rulemaking  will  result  in  an 
additional  S6.000  in  costs  per  claim. 
With  regard  to  the  first  figiu-e,  the 
commenter  appears  to  have 
mischaracterized  its  prior  comment.  An 
economic  anahsis  conducted  by 
Milliman  iSt  Robertson,  Inc..  and 
submitted  to  the  Department  in 
response  to  the  first  notice,  was  based 
in  part  on  an  assumption  that  "the 
average  defense  costs  of  S6,000  per 
claim  currently  expended  by  the 
responsible  operators/insurers  primarily 
on  claims  that  are  initially  awarded  or 
denied  and  appealed  by  the  claimant 
(presently,  appro.ximately  30%  of  all 
claims  filed),  will  be  expended  on  all 
claims  at  the  earliest  stage  of 
adjudication   "  Rulemaking  Record. 
E.xhibit  5-174,  Appendix  5  at  4.  This 
economic:  analysis  did  not  assert  that 
costs  would  rise  in  all  cases,  but  that 
operators  and  insurers  would  be 
required  to  incur  the  cost  of  fully  ' 
developing  evidence  in  cases  (70 
percent  of  the  claims  filed)  in  which 
they  formerly  did  not  have  to  do  so.  The 
analysis  did  not  assert  that  the 
Department's  proposal  would  raise 
litigation  costs  in  the  remaining  30 
percent  of  cases.  The  Department  has  no 
basis  on  which  to  dispute  the  industry's 
statement  that  its  average  defense  costs, 
in  cases  that  proceed  beyond  an  initial 
denial  of  benefits  by  the  district 
director,  are  S6.000.  In  fact,  the 
economic  analysis  prepared  for  the 
Department  in  connection  with  the 
Regulatory  Flexibility  Act  adopted  the 
figures  provided  by  the  Milliman  & 
Robertson  economic  analysis  with 
respect  to  the  costs  of  litigating  claims 
at  various  levels  of  adjudication. 
Rulemaking  Record,  Exhibit  80  at  42. 

The  Department's  second  notice  of 
proposed  rulemaking,  however, 
undermined  the  assumption  that  all  of 
an  employer's  defense  costs  would  be 
expended  at  the  earliest  stage  of 
adjudication.  Under  the  Department's 
first  proposal,  an  employer  would  have 
been  required  to  develop  all  of  its 
evidence  regarding  both  its  liability  as 


an  operator  and  the  claimant's  eligibility 
while  the  case  was  pending  before  the 
district  director.  The  Department's 
second  notice  of  proposed  rulemaking, 
however,  proposed  a  substantial 
alteration  in  procedure  that  would 
permit  parties  to  maintain  their  current 
practice  of  deferring  the  development  of 
medical  e\idence  until  after  a  case  has 
been  referred  to  the  Office  of 
Administrative  Law  Judges,  64  FR 
54993  (Oct.  8,  1999).  The  Department 
has  adopted  this  second  proposal  in 
these  final  regulations.  Consequently, 
while  potentially  liable  operators  will 
be  required  to  develop  evidence 
relevant  to  their  liability  while  claims 
are  pending  before  the  district  directors, 
they  will  no  longer  need  to  expend 
money  on  the  development  of  medical 
evidence  in  those  cases  (70%  of  cases, 
according  to  industry  estimates)  that  do 
not  proceed  beyond  the  district  director 
level.  In  addition,  the  Department  has 
further  revised  its  regulations  to  require 
that  all  but  one  potentially  liable 
operator,  the  one  finally  designated  as 
responsible  operator,  be  dismissed  as 
parties  to  the  case  upon  issuance  of  the 
district  director's  proposed  decision  and 
order.  See  §  725.418(d)  and  explanation 
accompanying  §  725.414.  Thus,  only 
one  potentially  liable  operator  will 
incur  costs  in  the  adjudication  of  each 
claim  for  benefits  beyond  the  district 
director  level. 

Under  the  revised  regulations, 
potentially  liable  operators  will  be 
required  to  submit  evidence  to  the 
district  director  in  each  case  regarding 
their  employment  of  the  miner.  See 
§  725.408.  In  addition,  in  the  small 
number  of  cases  in  which  the 
Department  does  not  name  the  miner's 
most  recent  employer  as  the  responsible 
operator,  the  earlier  employer  that  has 
been  designated  the  responsible 
operator  may  incur  additional  costs  in 
attempting  to  establish  that  a  more 
recent  employer  should  be  held  liable 
for  the  payment  of  benefits.  In 
comparison  to  the  costs  of  developing 
medical  evidence,  however,  the 
Department  believes  that  the  additional 
costs  imposed  by  the  regulations  will 
not  be  significant. 

The  industry  submitted  an  additional 
analysis  by  Milliman  and  Robertson  to 
the  Department  in  response  to  the 
second  notice  of  proposed  rulemaking. 
Rulemaking  Record,  Exhibit  89-37. 
Appendix  A.  That  analysis  abandons 
the  assumption  that  the  Department's 
regulations  will  cause  the  expenditure 
of  S6.000  in  defense  costs  in  every  case, 
rather  than  only  those  that  proceed 
beyond  the  district  director  level,  and 
replaces  it  with  an  assumption  that 
claims  defense  costs  will  rise  from  their 
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current  level  of  $6,314  to  $12,000  under 
the  new  regulations.  Rulemaking 
Record,  Exhibit  89-37,  Appendix  A  at 
16.  It  is  this  analysis,  apparently,  that 
gives  rise  to  the  statement  that  the 
second  notice  of  proposed  rulemaking 
will  result  in  an  additional  $6,000  in 
costs  per  claim.  The  economic  analysis 
contains  no  explanation  for  its 
assumption  that  defense  costs  will 
double  under  the  new  regulations. 
Because  the  Department's  regulations 
will  actually  reduce  the  quantity  of 
medical  evidence  a  party  may  submit 
from  former  levels,  eliminate  the  need 
to  expend  money  on  developing 
medical  evidence  in  the  majority  of 
cases,  and  eliminate  potentially  liable 
operators  other  than  the  designated 
.  responsible  operator  as  parties  to  each 
case  beyond  the  district  director  level, 
the  Department  believes  that  the 
assumption  is  incorrect. 

(e)  No  other  comments  have  been 
received  concerning  this  regulation, 

20  CFR  725.408 

(a)  The  Department  proposed 
eliminating  20  CFR  §  725.408  (1999)  in 
its  first  notice  of  proposed  rulemaking, 
and  replacing  it  with  a  regulation 
designed  to  elicit  necessary  information 
from  a  miner's  former  employers.  62  FR 
3355-56  (Jan.  22,  1997).  As  proposed, 
§  725.408  required  any  operator  notified 
of  its  liability  under  §  725.407  to  file  a 
response  wiUiin  30  days  of  its  receipt  of 
that  notification,  indicating  its  intent  to 
accept  or  contest  its  identification  as  a 
potentially  liable  operator.  Specifically, 
an  operator  that  contests  its  liability  was 
required  to  admit  or  deny  five  assertions 
relevant  to  that  liability:  (1)  That  it 
operated  a  coal  mine  after  Jime  30,  1973; 
(2)  that  it  employed  the  miner  for  a 
cumulative  period  of  not  less  than  one 
year;  (3)  that  the  miner  was  exposed  to 
coal  mine  dust  while  employed  by  the 
operator;  (4)  that  the  miner's 
employment  with  the  operator  included 
at  least  one  working  day  after  December 
31.  1969;  and  (5)  that  the  operator  is 
financially  capable  of  assuming  its 
liability  for  the  payment  of  benefits.  The 
regulation  required  the  operator  to 
submit  all  documentary  evidence 
relevant  to  these  issues  while  the  case 
was  pending  before  the  district  director, 
within  60  days  fi'om  the  date  on  which 
the  operator  received  notification. 

In  its  second  notice  of  proposed 
rulemaking,  the  Department  responded 
to  comments  that  the  60-day  time  period 
was  too  short  by  enlarging  it  to  90  days. 
64  FR  54990-91  (Oct.  8. 1999).  In 
addition,  the  Department  observed,  the 
period  could  be  extended  by  the  district 
director  for  good  cause  shown  pursuant 
to  §  725.423.  The  Department  also 


acknowledged  that,  as  proposed,  the 
regulation  required  potentially  liable 
operators  to  develop  and  submit 
evidence  in  cases  that  ultimately  did  not 
proceed  beyond  the  earliest  stage  of 
adjudication.  The  Department  stated 
that  the  district  directors  receipt  of  this 
information  was  necessary,  however,  in 
order  to  ensure  that  the  correct  parties 
were  named  in  those  cases  that  did 
proceed  to  the  Office  of  Administrative 
Law  Judges,  The  Department  stated  that 
it  did  not  believe  that  the  cost  of 
developing  this  evidence  would  be 
significant.  Finally,  the  Department 
rejected  the  suggestion  that  it  bifurcate 
the  administrative  law  judge's 
resolution  of  entitlement  and  liability 
issues. 

(b)  The  Department  has  modified 
subsection  (a)(1),  and  has  added  the 
phrase  "any  of  to  subsection  {a)(3),  to 
clarify  the  meanings  of  those  sentences. 

(c)  One  comment  argues  that  the 
Department's  revision  of  this  regulation 
injects  additional  complexity,  adds 
unnecessary  burdens  and  expense  in 
cases  involving  multiple  operators,  and 
sets  traps  for  unwary  litigants.  The 
commenter  also  argues  that  the 
Department's  revision  is  based  on  the 
erroneous  premise  that  operators  are 
always  better  informed  as  to  their 
employment  of  the  miner.  The 
Department  agrees  that  the  revised 
regulations  place  additional  burdens  on 
coal  mine  operators  who  have,  in  the 
past,  routinely  filed  form  controversions 
of  their  liability  for  benefits  and  waited 
until  the  case  was  referred  to  the  Office 
of  Administrative  Law  Judges  to 
develop  their  defenses.  In  its  first  notice 
of  proposed  rulemaking,  the  Department 
explained  its  intention  to  change  this 
practice  in  order  to  provide  the  district 
director  with  sufficient  information  to 
allow  him  to  identify  the  proper 
responsible  operator.  Requiring  the 
submission  to  the  district  director  of  all 
evidence  relevant  to  the  liability  issue 
has  become  even  more  important  in  the 
final  revision  of  the  Department's  rules. 
As  revised,  the  regulations  will  permit 
the  district  director  to  refer  a  case  to  the 
Office  of  Administrative  Law  Judges 
with  no  more  than  one  operator  as  a 
party  to  the  claim,  the  responsible 
operator  as  finedly  designated  by  the 
district  director.  See  §  725,418(d)  and 
explanation  accompanying  §  725.414. 
The  regulations  prohibit  the  remand  of 
cases  for  the  identification  of  additional 
potentially  liable  operators,  or  to  allow 
the  district  director  to  designate  a  new 
responsible  operator,  thereby  reducing 
delay  in  the  adjudication  of  the  merits 
of  a  claimant's  entitlement.  This  change 
also  places  the  risk  that  the  district 
director  has  not  named  the  proper 


operator  on  the  Black  Lung  Disability 
Trust  Fund,  however.  62  FR  3355-56 
(Jan.  22,  1997).  The  Department  believes 
that  the  additional  demands  placed 
upon  potentially  liable  operators  are  not 
unreasonable.  In  addition,  the 
Department  does  not  accept  the 
criticism  that  the  regulation  sets  traps 
for  unwary  litigants.  The  nature  of  the 
evidence  required  by  the  Department, 
and  the  time  limits  for  submitting  that 
evidence,  Eire  clearly  set  forth  in  the 
regulations,  and  will  be  communicated 
to  potentially  liable  operators  who  are 
notified  of  a  claim  by  the  district 
director. 

The  commenter  also  argues  that  the 
Department's  revision  is  based  on  the 
erroneous  premise  that  operators  are 
better  able  to  obtain  information  about 
their  employment  of  the  miner  than  is 
the  government.  The  commenter  states 
that  the  situation  is  made  more  difficult 
where  the  employment  relationship  was 
remote  in  time  or  if  the  miner  worked 
for  many  different  companies.  The 
Department  agrees  that,  in  some  cases, 
it  may  be  more  difficult  for  employers, 
and  particularly  for  insurers,  to  readily 
ascertain  the  facts  of  the  miner's 
employment.  Clearly,  however, 
operators  and  insurers  are  in  a  better 
position  to  ascertain  these  facts  than  is 
the  Department  of  Labor.  To  the  extent 
that  an  employer  or  insurer  has 
difficulty  in  obtaining  evidence  in  a 
specific  case,  it  may  ask  that  the  time 
period  for  developing  this  evidence  be 
extended.  The  Department  will  provide 
the  operators  notified  of  a  claim  the 
information  that  it  has,  including  a  copy 
of  the  miner's  application  and  all 
evidence  relating  to  his  coal  mine 
employment,  §  725.407(c). 

(d)  One  comment  argues  that  the  90- 
day  time  limitation  for  £m  operator  to 
submit  documentary  evidence  in 
support  of  its  position  as  to  liability 
remains  inadequate,  and  that,  in  any 
event,  it  should  not  commence  until  the 
operator  receives  the  claimant's 
emplovment  history,  the  Itemized 
Statement  of  Earnings  obtained  from  the 
Social  Security  Administration,  and, 
where  applicable,  the  policy  number  of 
the  insurance  policy  that  the 
Department  believes  provides 
appropriate  coverage.  The  Department 
intends  to  make  every  effort  to  supply 
a  potentially  liable  operator  notified  of 
a  claim  with  all  of  the  information 
pertinent  to  that  notification.  As  noted 
above,  this  information  will  include  a 
copy  of  the  employment  history 
provided  by  the  claimant.  The 
Department  will  also  provide  the 
applicable  insurance  policy  numb  i  if  it 
has  it.  Similarly,  if  the  Department  has 
received  the  Itemized  Statement  of 
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Earnings,  it  will  provide  a  copy  to  the 
potentially  liable  operator.  The 
Department's  receipt  of  that  record, 
however,  depends  on  the  speed  with 
which  the  Department's  request  is 
processed  by  the  Social  Security 
Administration.  It  will  not  be  possible 
in  all  cases  to  supply  that  record  to 
potentially  liable  operators  at  the  time 
they  receive  notification  The  initial 
information  supplied  to  the  operator 
should  nevertheless  be  sufficient  to 
allow  it  to  accept  or  reject  its 
notification  as  a  potentially  liable 
operator  If  the  operator  needs 
additional  time  to  respond  to  that  initial 
notification,  it  may  request  an  extension 
of  time  for  good  cause  shown  pursuant 
to  §  725.423.  Operators  are  not  limited 
to  a  single  extension  of  time  in  which 
to  obtain  this  evidence,  although  a 
district  director  may  reasonably  expect 
the  operator  to  demonstrate  its  diligence 
prior  to  requesting  an  additional 
extension. 

(e)  Several  comments  have 
misconstrued  the  requirements  of 

§  725.408.  Two  comments  argue  that  the 
proposal  would  shift  the  burden  to  the 
named  responsible  operator  to 
investigate  the  proper  responsible 
operator  within  90  days  and  that  the  90- 
day  time  period  is  unrealistic  for  that 
purpose  One  comment  argues  that  the 
revised  regulations  are  objectionable 
because  they  make  a  responsible 
operator  responsible  not  only  for  its 
own  defense  but  also  for  the  defense  of 
other  potentially  liable  operators  This 
statement  has  never  been  true  with 
respect  to  liability  determinations,  and, 
under  the  Department's  final 
regulations,  is  no  longer  true  of 
entitlement  determinations.  Another 
comment  argues  that  DOL's  rationale  for 
imposing  this  time  limit  on  operators — 
i.e  .  that  operators  have  better  access  to 
the  claimant's  entire  work  record — is 
flawed.  Section  725.408,  however,  does 
not  govern  the  introduction  of  evidence 
relevant  to  the  liability  of  other 
operators  that  employed  the  miner. 
Instead,  the  evidence  required  bv 
§  725.408  is  limited  to  evidence  relevant 
to  the  notified  operator's  own 
employment  of  the  miner  and  that 
operator's  financial  status.  Documentarv 
evidence  relevant  to  another  operator's 
liability  is  required  later  pursuant  to  the 
schedule  established  pursuant  to 
§  725.410(b),  and  in  accordance  with  the 
limitations  set  forth  in  §  725.414(b). 
Accordingly,  the  Department  will 
discuss  these  comments  under 
§§725.410  and  725.414 

(f)  One  comment  argues  that  by 
creating  adversity  among  the  miner's 
former  employers,  the  Department's 
revised  regulations  will  create  ethical 


problems  for  the  limited  pool  of 
attorneys  who  currently  represent 
emplovers  in  black  lung  benefits  cases, 
and  will  therefore  deprive  emplovers  of 
their  right  to  the  counsel  of  their  choice. 
The  Department  acknowledges  that  the 
revised  regulations  increase  the 
adversity  among  a  miner's  former 
employers  in  any  case  in  which  the 
district  director  has  designated  as  the 
responsible  operator  an  operator  other 
than  the  operator  that  most  recently 
employed  the  miner.  In  such  a  case, 
where  the  designated  responsible 
operator  may  seek  to  develop  evidence 
to  show  that  a  more  recent  employer 
should  be  designated  the  responsible 
operator,  an  attorney  clearly  could  not 
represent  both  employers.  Moreover,  to 
the  extent  that  the  attorney  has 
previously  represented  one  of  the 
operators,  the  applicable  ethical  rules  of 
the  attorney  s  state  bar  may  prevent  the 
attorney  from  accepting  representation 
of  the  other  operator.  In  most  cases, 
however,  this  problem  will  be  more 
illusory  than  real.  Most  of  the  cases  in 
which  the  Department  will  name  more 
than  one  potentially  liable  operator  will 
be  cases  in  which  the  miner's  most 
recent  employer  is  out  of  business,  and 
had  no  insurance,  or  cannot  be  located. 
As  a  general  nile,  these  employers 
typically  have  not  participated  in  the 
adjudication  of  earlier  black  lung 
benefits  claims.  Accordingly,  there  will 
be  few.  if  any.  attorneys  who  will  be 
unable  to  represent  the  designated 
responsible  operator.  Moreover,  in  cases 
in  which  the  interests  of  potentially 
liable  operators  are  not  directly  adverse, 
state  rules  typically  permit  an  attorney 
to  represent  a  client,  even  if  the  attorney 
has  represented  another  party  to  the 
case  previously,  if  the  attorney  obtains 
the  consent  of  the  previous  client. 

The  Department  recognizes  that  there 
may  be  a  small  minority  of  cases  in 
which  a  true  conflict  is  unavoidable.  For 
example,  if  the  miner's  most  recent 
employer,  ABC  Coal  Co.,  denies  that  it 
employed  the  claimant  as  a  miner,  the 
Department  may  also  name  the  miner's 
next  most  recent  employer,  XYZ  Coal 
Co.,  as  a  potentially  liable  operator.  An 
attorney  who  represented  ABC  in 
previous  litigation  could  not  now 
represent  X"yZ.  whose  interests  are 
directly  adverse.  The  possibility  of  such 
a  conflict,  however,  is  not  a  limitation 
on  the  Depcirtmenfs  efforts  to  revise  the 
regulations  implementing  the  Black 
Lung  Benefits  Act.  The  Administrative 
Procedure  Act  does  guarantee  a  party 
the  right  to  be  represented  by  counsel 
during  an  administrative  adjudication.  5 
use.  555(b),  Contrary  tb  the 
commenler's  suggestion,  however. 


nothing  in  that  Act  requires  an 
administrative  agency  to  structure  its 
rules  in  order  to  preserve  the  ability  of 
a  limited  number  of  attorneys  to 
represent  coal  mine  operators.  Where 
the  state  ethics  rules  require  an  attorney 
to  decline  representation  of  a  client,  that 
client  is  entitled  to  seek  other  counsel. 
The  Department  does  not  believe  that 
coal  mine  operators  will  be  unable  to 
find  competent  counsel  to  represent 
their  interests.  In  fact,  the  Department 
has  included  two  or  more  coal 
companies  as  parties  in  cases  under  the 
former  regulations,  see.  e.g..  Martinez  v. 
Clavton  Coal  Co.  et  al..  10  Black  Lung 
Rep.  (MB)  1-24  (Ben.  Rev.  Bd,  1987) 
(involving  three  coal  mine  operators), 
and  did  not  receive  any  reports  that  the 
operators  encountered  problems  in 
obtaining  representation. 

(g)  One  comment  states  that  the 
regulation  denies  mine  operators  a 
reasonable  opportunity  to  develop  a 
record.  In  its  second  notice  of  proposed 
rulemaking,  the  Department  explained 
its  belief  that  the  90-day  time  period, 
which  may  be  extended  for  good  cause, 
affords  sufficient  time  for  operators  to 
submit  evidence  relevant  to  their 
employment  of  the  miner.  64  FR  54990 
(Oct.  8,  1999).  It  cannot  be  emphasized 
too  often  that  the  period  provided  by 
§  725.408  does  not  require  the 
development  of  evidence  relevant  to  the 
designation  of  other  potentially  liable 
operators  as  the  responsible  operator. 
That  evidence  will  be  submitted  later,  in 
accordance  with  the  schedule 
established  by  the  district  director 
pursuant  to  §725.410. 

(h)  One  comment  argues  that  the 
regulation  creates  an  impermissible 
presumption  and  thus  violates  the 
Supreme  Court's  decision  in  Director, 
OWCPv.  Greenwich  Collieries.  512  U.S. 
267  (1994).  Section  725.408  does  not 
create  any  presumptions.  To  the  extent 
that  the  commenter  objects  to  any  other 
presumption  used  to  establish  the 
identity  of  the  responsible  operator 
liable  for  the  payment  of  benefits,  the 
Department  discussed  similar  objections 
in  its  second  notice  of  proposed 
rulemaking,  see  64  FR  54972-74  (Oct.  8, 
1999),  and  its  response  to  comments 
under  §  725.495  of  Subpart  G  of  this 
part. 

(i)  One  comment  states  the  response 
time  given  potentially  liable  operators 
under  §  725.408  should  mirror  the  time 
period  given  claimants  to  submit 
information  in  §  725.404.  The 
Department  disagrees.  Section  725.404 
provides  that  claimants  must  provide 
the  district  director  with  a  complete  and 
detailed  employment  history  as  well  as 
proof  of  age.  marriage,  death,  family 
relationship,  dependency,  or  other 


matters  of  public  record.  If  the 
information  submitted  by  the  claimant 
is  insufficient,  the  district  director  must 
give  the  claimant  a  specified  reasonable 
period  of  time  within  which  to  provide 
the  information.  Claimants  applying  for 
benefits  have  a  positive  incentive  to 
supply  this  information;  without  it,  the 
district  director  is  unable  to  complete 
processing  of  the  case,  and  any  award  of 
benefits  will  necessarily  be  delayed.  In 
contrast,  §  725.408  seeks  information 
from  the  claimant's  former  employers, 
who  have  no  similar  incentive  to 
provide  information  to  the  Department. 
The  regulation  thus  establishes  a 
presvunptively  reasonable  period  of  time 
within  which  an  employer  must  provide 
that  information,  and  allows  the 
employer  to  seek  an  extension  of  that 
period  for  good  cause.  Because 
§§  725.404  and  725.408  affect  different 
parties  with  different  incentives,  and 
serve  different  purposes,  the 
Department  does  not  believe  that  the 
time  periods  need  be  made  identical. 

(j)  One  comment  urges  that  operators 
be  given  the  60  days  originally  proposed 
by  the  Department  to  respond  to 
notification  of  potential  liability  rather 
than  90.  The  Department  has  retained 
the  90-day  time  period,  which  may  be 
extended  for  good  cause,  to 
accommodate  the  operator  community's 
general  objection  to  the  60-day  period 
and  to  provide  additional  time,  as  a 
matter  of  right,  in  that  small  percentage 
of  cases  in  which  the  miner's 
employment  history  is  complex  or  in 
the  distant  past. 

(k)  No  other  comments  were  received 
concerning  this  regulation,  and  no  other 
changes  have  been  made  in  it. 

20  CFR  725.409 

(a)  The  Department  proposed  revising 
§  725.409  in  its  first  notice  of  proposed 
rulemaking  to  make  explicit  one  basis 
for  denying  a  claim  by  reason  of 
abandonment.  The  Department  observed 
that  the  Court  of  Appeals  for  the  Fourth 
Circuit  had  confirmed  the  Department's 
use  of  the  authority  in  subsection  (a)(3) 
to  dismiss  a  claim  by  reason  of 
abandonment  based  on  a  claimant's 
failure  to  appear  at  an  informal 
conference.  Wellmore  Coal  Co.  v. 
Stiltner,  81  F.3d  490,  497  (4th  Cir. 
1996).  The  Department  proposed  to  add 
subsection  (a)(4)  to  the  regulation  to 
clarify  that  authority.  In  addition,  the 
Department  proposed  to  clarify  the 
procedures  for  denying  claims  by  reason 
of  abandonment.  62  FR  3356  (Jan.  22, 
1997).  In  the  second  notice  of  proposed 
rulemaking,  the  Department  explained 
that,  because  of  the  severe  effect  of  a 
dismissal,  it  had  proposed  revising 
§  725.416,  the  regulation  governing 


informal  conferences,  to  ensure  that  the 
parties  to  a  claim  are  provided  with  the 
district  director's  reasons  for  holding  an 
informal  conference.  Thus,  under 
revised  §  725.416,  the  district  director  is 
required  to  explain  why  he  believes  an 
informal  conference  will  assist  in  the 
voluntary  resolution  of  the  issues  in  the 
case.  The  Department  also  rejected  a 
suggestion  that  an  administrative  law 
judge  should  be  permitted  to  hear  the 
merits  of  claimant's  entitlement  in  a 
case  in  which  the  claimant  has 
requested  a  hearing  as  to  the  district 
director's  dismissal  of  the  claim,  and  the 
ALJ  finds  error  in  the  district  director's 
denial  of  the  claim  by  reason  of 
abandonment.  In  response  to  this 
comment,  the  Department  added  a 
sentence  to  subsection  (c)  of  the 
regulation,  to  clarify  its  intent  that  an 
administrative  law  judge  must  remand  a 
case  for  further  administrative 
processing  if  he  finds  the  district 
director  erred  in  denying  the  claim. 
Finally,  the  Department  rejected  a 
comment  that  the  proposal  would 
increase  the  number  of  additional 
claims  filed. 

(b)  Two  comments  continue  to  object 
to  the  Department's  unwillingness  to 
allow  an  administrative  law  judge  to 
consider  the  merits  of  a  claimant's 
entitlement  to  benefits  if  he  finds  that 
the  district  director  improperly  denied 
the  claim  by  reason  of  abandonment.  In 
its  second  notice  of  proposed 
rulemaking,  the  Department  explained 
that  a  denial  by  reason  of  abandonment 
may  take  place  before  the  administrative 
processing  of  the  claim  has  been 
completed,  such  as  when  a  claimant 
unjustifiably  refuses  to  attend  a  required 
medical  examination.  §  725.409(a)(1):  64 
FR  54991  (Oct.  8,  1999).  The 
Department  has  reconsidered  its 
complete  prohibition  on  allowing  an 
administrative  law  judge  to  resolve  the 
merits  of  a  claim,  however.  Where  the 
parties  have  completed  their  submission 
of  evidence  to  the  district  director,  and 
the  district  director  has  completed  his 
analysis  of  the  evidence  relevant  to  the 
liability  of  all  potentially  liable 
operators,  and  has  made  a  final 
designation  of  the  responsible  operator 
liable  for  the  payment  of  benefits,  the 
Department  agrees  that  it  would  make 
no  sense  to  require  remand  to  the 
district  director  in  the  event  the 
administrative  law  judge  overturns  his 
denial  by  reason  of  abandonment. 
Accordingly,  the  Department  has 
revised  subsection  (c)  to  permit  the 
Director,  through  the  Office  of  the 
Solicitor,  to  make  a  case-by-base 
determination  as  to  whether  remand  for 
further  administrative  processing  is 


necessary.  If  further  remand  would  be 
pointless,  the  Director's  consent,  which 
must  be  made  in  writing,  would  allow 
the  case  to  proceed  on  the  merits  of  the 
claimant's  entitlement  to  benefits.  The 
Department  has  also  added  a  new 
sentence  to  subsection  (c)  to  clarify  the 
effect  of  a  denial  of  a  claim  by  reason 
of  abandonment  on  a  subsequent  claim 
filed  by  the  same  individual. 

(c)  Several  comments  state  that  the 
Department  should  refer  a  claim  for  a 
hearing  on  the  merits  even  if  the  claim 
has  been  denied  by  reason  of 
abandonment.  The  Department 
disagrees.  A  claimant  whose  claim  has 
been  denied  by  reason  of  abandonment 
has  suggested,  by  his  actions,  that  he  no 
longer  wishes  to  pursue  his  claim  for 
benefits.  Referring  all  of  these  cases  to 
an  administrative  law  judge  for  hearing 
would  be  pointless  and  inefficient.  It  is 
true  that  in  some  cases,  the  claimant 
may  have  decided  that  he  still  desires 
benefits,  but  believes  that  the  action 
required  of  him  by  the  district  director 
is  unreasonable.  Requiring  these 
claimants  to  request  an  administrative 
law  judge  to  resolve  their  dispute  does 
not  impose  an  unreasonable  burden. 
Accordingly,  the  Department  has  not 
altered  this  requirement  in  the 
regulation. 

(d)  Several  comments  request  that  the 
Department  reconsider  denying  a  claim 
by  reason  of  abandonment  as  an 
appropriate  sanction.  Another  comment 
supports  the  denial.  The  Department 
explained  its  reason  for  using  a  denial 
by  reason  of  abandonment  where  a 
claimant  fails  to  attend  an  informal 
conference  in  its  second  notice  of 
proposed  rulemaking.  64  FR  54991-92 
(Oct.  8,  1999).  The  Department 
continues  to  believe  that,  although  a 
denial  is  a  harsh  sanction,  it  is  the  only 
valid  sanction  that  may  be  imposed  for 
a  claimant's  failure  to  participate  in  the 
adjudication  process.  A  claimant  whose 
failure  to  participate  is  the  result  of 
simple  negligence  may  avoid  that 
sanction  by  indicating  his  willingness  to 
comply  with  the  district  director's 
initial  instructions. 

(e)  Several  comments  request  that  the 
Department  reconsider  its  use  of 
informal  conferences.  These  comments 
are  more  appropriately  addressed  under 
§725.416. 

(f)  No  other  comments  were  received 
concerning  this  section. 

20  CFR  725.410-725.413 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
new  §§  725.410-725.413  in  order  to 
streamline  the  investigation  and  initial 
adjudication  of  claims  for  black  lung 
benefits.  62  FR  3356  (Jan.  22.  1997).  The 
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proposed  regulations  provided  for 
concurrent  investigations  into  the 
medical  issues  surrounding  the 
claimant's  eligihility  and  the  identity  of 
the  operator  liable  for  the  payment  of 
any  benefits.  Under  the  proposed 
regulations,  those  investigations  would 
have  culminated  \n  an  initial  fintiiiig 
containing  the  district  director's 
preliminary  resolution  of  both  is.sues.  If 
any  party  indicated  dissatisfaction  with 
the  initial  finding,  the  district  director 
would  have  proceeded  to  an  initial 
adjudication  of  the  claim  and  would 
have  established  a  schedule  for  the 
submission  of  evidence.  The  proposed 
regulations  included  a  number  of 
significant  changes.  For  e.xample,  the 
Department  stated  that  it  would  not 
honor  hearing  requests  made  before  the 
conclusion  of  administrative 
proceedings.  In  addition,  the 
Department  provided  claimants  with  up 
to  one  year  to  respond  to  an  initial 
finding. 

In  its  second  notice  of  proposed 
rulemaking,  the  Department  did  not 
discuss  5>§  725.410,  725  412,  or  725.413. 
See  list  of  Changes  in  the  Department's 
Second  Proposal,  64  FR  54971  {Oct.  8, 
1999).  The  Department  did  discuss 
§  725.411.  although  it  did  not  propose 
any  additional  changes  to  that 
regulation.  Instead,  the  Department 
advised  ail  interested  parties  that  it 
intended  to  substantially  revise  the 
documents  used  in  connection  with  the 
issuance  of  an  initial  finding  under 
§  725.41 1   The  Department  noted  its 
commitment  to  improve  the  quality  of 
the  information  provided  to  parties  to 
the  adjudication  of  black  lung  claims. 
The  Department  hoped  that  improved 
communication  would  make  district 
office  claims  processing  easier  to 
understand  and  would  also  give 
claimants  a  clearer  picture  of  the 
medical  evidence  developed  in 
connection  with  their  claims.  It  was 
hoped  that  with  better  information, 
claimants  would  be  able  to  make  more 
informed  decisions  as  to  how  to 
proceed  In  response  to  a  number  of 
comments,  the  Department  stated  that  a 
hearing  request  filed  within  one  vear  of 
the  initial  finding  would  constitute  a 
request  for  further  adjudication  of  the 
claim.  The  Department  also  discussed 
its  decision  not  to  honor  premature 
hearing  requests,  i.e..  requests  for 
hearing  made  before  the  district  director 
issued  a  proposed  decision  and  order. 
Additionally,  the  Department  rejected 
the  suggestion  that  the  one-year 
response  time  to  an  initial  finding 
impermissibly  extended  a  claimant's 
modification  rights.  Finally,  the 
Department  explained  its  decision  not 


to  permit  an  t;xtension  under  §  725.423 
of  the  one-year  time  period. 

(b)  A  number  of  comments  continue 
to  object  to  the  Department's  prf)posal 
with  respect  to  the  initial  adjudication 
of  claimant  eligibility  and  operator 
liability.  Among  other  things,  these 
commenters  criticize  the  increased 
forinalitv  and  complexitv  of  the 
proposed  proc:edure;  the  burdensome 
requirement  that  operators  must 
respond  to  initial  findings  in  all  cases; 
and  the  Departments  failure  to  honor 
premature  hearing  requests.  In  response 
to  these  comments,  the  Department  has 
reconsidered  the  procedural  rules 
governing  district  director  claims 
processing,  and  has  altered  the  proposal 
in  a  number  of  significant  respects. 

(i)  The  Department  will  no  longer 
issue  an  initial  finding  of  claimant 
eligibilitv  and  operator  liability.  Instead, 
following  the  development  of  certain 
medical  evidence  under  §  725.405. 
including  the  complete  pulmonary- 
evaluation  authorized  by  §  725.406,  and 
the  submission  of  evidence  relevant  to 
the  employment  of  the  miner  by 
potentially  liable  operators  notified 
pursuant  to  §  725.407.  the  district 
director  will  issue  a  schedule  for  the 
submission  of  additional  evidence. 
^  725.410.  This  schedule  will  notify  the 
parties  of  the  district  director's 
preliminary  evaluation  of  the  evidence 
regarding  the  miner's  eligibility,  but  will 
not  require  a  formal  response  as  to 
eligibility  from  any  party.  In  the  event 
that  the  district  director  concludes  that 
the  evidence  supports  an  award  of 
benefits,  and  there  is  no  operator  that 
may  be  held  liable  for  the  payment  of 
benefits.  §  725.41 1  requires  the  district 
director  to  issue  immediately  a 
proposed  decision  and  order  awarding 
benefits  payable  by  the  Black  Lung 
Disability  Trust  Fund.  In  such  a  case, 
the  district  director  will  not  issue  a 
schedule  for  the  submission  of 
additional  evidence  because  no  further 
evidentiary  development  is  needed.  In 
the  event  the  district  director's 
preliminary  evaluation  of  the  medical 
evidence  in  a  Trust  Fund  case  weighs 
against  a  benefits  award,  the  district 
director  will  issue  a  schedule  allowing 
the  submission  of  additional  medical 
evidence,  but  the  claimant  need  not 
respond.  Instead,  the  claimant  mav  wait 
until  the  issuance  of  the  proposed 
decision  and  order,  which  will  provide 
him  30  days  within  which  to  request  a 
hearing.  Similarly,  an  operator  need  not 
respond  to  a  district  director's  schedule 
for  the  submissi(jn  of  evidence.  Silence 
on  an  operator's  part  as  to  the  claimant's 
entitlement  to  benefits  after  issuance  of 
the  district  director's  schedule  will  be 
deemed  a  contest  of  that  entitlement. 


The  revised  regulations  thus  eliminate 
certain  responses  that  previously  would 
have  been  required  following  issuance 
of  the  proposed  initial  findings.  In 
addition,  they  eliminate  the  one-year 
period  of  time  that  the  proposal  would 
have  provided  a  claimant  to  respond  to 
the  initial  finding.  Two  commenters 
continued  to  object  to  that  time  period. 
Instead,  all  parties  will  have  the 
statutory  period,  one  year,  to  file  a 
request  for  modification  after  the  district 
director's  proposed  decision  and  order 
becomes  effective.  The  proposed 
decision  and  order  becomes  effective  30 
days  after  issuance,  see  §  725.419. 

By  replacing  the  notice  of  initial 
finding  with  a  less  formal  schedule  for 
the  submission  of  additional  evidence, 
the  Department  hopes  to  further  its  goal 
of  providing  more  easily  understood 
documents.  The  schedule  will 
summarize  the  medical  evidence 
developed  by  the  Department,  and 
provide  a  clear  explanation  of  why  that 
evidence  may  fail  to  establish  a 
claimant's  entitlement  to  benefits.  In 
addition,  the  schedule  will  provide  a 
clear  explanation  of  the  steps  remaining 
in  the  district  director's  claim 
processing.  A  number  of  commenters 
had  objected  to  the  complexity  of  the 
Department's  proposed  procedures,  and 
the  Department  believes  that  this 
simplified,  revised  process  will 
eliminate  confusion. 

(ii)  The  schedule  will  also  contain  the 
Department's  preliminary  designation  of 
the  responsible  operator  liable  for  the 
payment  of  claimant's  benefits.  Along 
with  the  schedule,  the  district  director 
will  supply  all  potentially  liable 
operators  with  a  copy  of  the  evidence 
needed  to  meet  the  Director's  initial 
burden  of  proof  under  §  725.495,  if  such 
a  showing  is  necessary.  Within  30  davs 
of  the  date  on  which  the  schedule  is 
issued,  the  designated  responsible 
operator  must  either  agree  or  disagree 
with  the  district  director's  designation. 
If  it  disagrees,  it  must  submit  any 
evidence  regarding  the  liability  of  other 
operators  in  accordance  with  the  district 
director's  schedule.  The  schedule  must 
provide  a  minimum  of  60  days  to 
submit  evidence  pertaining  to  both 
responsible  operator  liability  and  the 
claimant's  entitlement,  and  an 
additional  30  days  to  respond  to  other 
parties'  evidence.  These  periods  mav  be 
extended  pursuant  to  §  725.423  for  good 
cause  shown.  In  addition,  the 
designated  responsible  operator  may, 
but  does  not  have  to,  agree  that  the 
claimant  is  entitled  to  benefits.  Silence 
on  this  issue  for  30  days  after  the 
district  director  issues  a  schedule  will 
be  deemed  a  decision  to  contest  the 
claimant's  benefit  entitlement  sufficient 


to  make  the  responsible  operator  liable 
for  a  reasonable  attorney's  fee  if  the 
claimant  successfully  prosecutes  his 
claim. 

(iii)  The  Department  has  also  deleted 
the  language  in  proposed  §  725.411 
which  would  have  rendered  invalid 
premature  hearing  requests. 
Accordingly,  the  Department  will 
continue  its  current  practice  of 
following  the  decision  in  Plesh  v. 
Director,  OWCP,  71  F.3d  103,  111  (3d 
Cir.  1995).  Under  that  decision,  the 
Department  may  complete  its 
administrative  processing  of  the  claim, 
but  must  forward  a  claim  for  a  hearing 
at  the  conclusion  of  that  processing  if 
the  claimant  has  previously  filed  a 
request  for  a  hearing  and  that  request 
has  not  been  withdrawn.  The 
Department  has  revised  §  725.418  to 
accomplish  this  result  and  to  extend 
similar  treatment  to  operators.  See 
response  to  comments  under  §  725.418. 

(c)  Two  comments  submitted  in 
cormection  with  the  Department's  first 
notice  of  proposed  rulemaking,  and 
renewed  in  cormection  with  the 
Department's  second  notice  of  proposed 
rulemaking,  argue  that  the  Department's 
proposed  §  725.413  improperly  transfers 
adjudication  powers  from  the 
administrative  law  judge  to  the  district 
director  in  violation  of  the 
Administrative  Procedure  Act.  The 
Department  disagrees.  The  regulations 
currently  permit  the  district  director  to 
issue  a  proposed  decision  and  order. 
Any  party  aggrieved  by  the  proposed 
decision  and  order  may  request  a  formal 
hearing  before  the  Office  of 
Administrative  Law  Judges,  making  the 
district  director's  factual  findings 
irrelevant.  If  no  party  objects  to  the 
proposed  decision  and  order,  however, 
it  becomes  final,  20  CFR  725.419  (1999). 
The  revised  regulations  continue  that 
procedure.  They  do  not  deny  any  party 
the  right  to  am  adjudication  of  contested 
issues  by  an  administrative  law  judge, 
as  provided  by  both  the  Administrative 
Procedure  Act,  5  U.S.C.  556,  and  section 
19  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act,  33  U.S.C, 
919,  as  incorporated  by  30  U,S.C.  932(a). 

(d)  Several  comments  submitted  in 
connection  with  the  Department's  first 
notice  of  proposed  rulemaking  state  that 
the  time  frames  for  developing  and 
submitting  evidence  to  the  district 
director  are  too  short.  These  time 
frames,  which  have  been  moved  from 
proposed  §  725.413(c)(2)  to  §  725.410(b), 
set  only  the  minimum  periods  for 
evidentiary  submissions.  Section 
725.423  allows  any  party  to  request 
additional  time  within  which  to  take  a 
required  action  if  good  cause  is  shown. 
In  addition,  the  Department  has  relaxed 


the  requirements  for  the  development  of 
documentary  medical  evidence  in 
§§  725.414  and  725.456,  and  has 
increased  the  opportunities  for 
submitting  such  evidence  outside  the 
periods  established  by  §  725.410.  The 
Department  has  not  modified,  however, 
the  requirement  contained  in  the 
original  proposal,  that  all  documentary 
evidence  pertaining  to  operator  liability 
must  be  submitted  to  the  district 
director  in  the  absence  of  extraordinary 
circumstances.  In  a  small  number  of 
claims,  the  responsible  operator 
designated  by  the  district  director  may 
wish  to  submit  documentary  evidence 
to  meet  its  burden  of  establishing  that 
another  employer  of  the  miner  should 
be  the  responsible  operator.  The 
Department  estimates  that  these  cases 
will  represent  less  than  10  percent  of  all 
responsible  operator  claims.  The 
Department  recognizes  that,  in  some  of 
these  cases,  the  initial  60-day  period 
may  be  insufficient  to  allow  the 
designated  responsible  operator  to 
complete  its  development  of  the 
necessary  evidence.  In  such  a  case, 
however,  the  operator  may  request  that 
the  district  director  grant  it  additional 
time.  In  addition,  if  the  district  director 
finds  the  evidence  submitted  by  the 
designated  responsible  operator 
persuasive,  he  may  designate  a  different 
operator  as  the  responsible  operator 
only  after  he  provides  that  operator, 
pursuant  to  §  725.410,  with  at  least  60 
additional  days  to  develop  its  own 
evidence  relevant  to  both  the  liability 
and  eligibility  issues.  Finally,  in  a  case 
in  which  the  operator  encounters 
particular  difficulty  in  obtaining  the 
necessary  evidence,  it  may  be  able  to 
establish  the  existence  of  "extraordinary 
circumstances"  permitting  the 
introduction  of  such  evidence  after  the 
case  is  referred  to  the  Office  of 
Administrative  Law  Judges.  No  changes 
are  necessary  in  response  to  these 
comments. 

(e)  One  comment  submitted  in 
cormection  with  the  Department's  first 
notice  of  proposed  rulemaking  objects  to 
the  district  director's  authority  to 
reinstate  an  operator  which  has  been 
dismissed.  This  authority  is  necessary  to 
correct  erroneous  dismissals,  especially 
since  an  operator  can  not  be  named  a 
party  to  a  claim  once  a  case  is  referred 
to  the  Office  of  Administrative  Law- 
Judges  for  a  hearing  on  the  merits. 

§  725.407(d),  The  remainder  of  the 
commenter's  objections  pertain  more 
properly  to  §  725,414,  and  are  addressed 
under  that  regulation. 

(f)  In  light  of  the  extensive  changes  to 
§§  725,410-.413,  none  of  the  other 
comments  received  concerning  the 


proposed  revisions  to  these  regulations 
remain  relevant. 

20  CFR  725.414 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed  to 
limit  the  quantity  of  documentary- 
medical  evidence  that  parties  to  a  claim 
would  be  able  to  submit.  Specifically, 
the  Department's  initial  proposal  would 
have  permitted  the  claimant  and  the 
party  opposing  the  claimant's 
entitlement  each  to  submit  the  results  of 
no  more  than  two  complete  pulmonary- 
examinations  or  consultative  reports, 
and  one  review  of  each  of  its  opponent's 
diagnostic  studies  and  examinations. 
Parties  could  submit  additional 
documentary  medical  evidence  only  by 
demonstrating  extraordinary- 
circumstances.  In  proposing  this 
limitation,  the  Department 
acknowledged  the  concerns  of  the  Court 
of  Appeals  for  the  Sixth  Circuit  in 
Woodward  v.  Director.  OWCP.  991  F.2d 
314.  321  (6th  Cir.  1993).  In  that 
decision,  the  court  noted  the  superior 
financial  resources  of  some  parties 
allowed  the  development  of  a  greater 
quantity  of  evidence  with  the  result  that 
the  "truth-seeking  function  of  the 
administrative  process  is  skewed  and 
direcUv  undermined."  991  F.2d  at  321. 
62  FR  3356-61  (Jan.  22,  1997).  In  casus 
in  which  the  Department  named  mere 
than  one  potentially  liable  operator  as  a 
party  to  the  claim,  the  proposal 
delegated  responsibility  for  the 
development  of  documentary  medical 
evidence  to  the  responsible  operator 
designated  by  the  district  director.  Other 
operators  would  be  permitted  to  submit 
documentary  medical  evidence,  up  to 
the  limit  of  two  medical  evaluations  per 
side,  only  by  showing  that  the 
designated  responsible  operator  had  not 
undertaken  a  full  development  of  the 
evidence  and  that,  without  it.  the 
potentially  liable  operator  was  unable  to 
secure  a  full  and  fciir  litigation  of  the 
claimant's  eligibilit^■. 

The  Department  also  proposed  to 
require  that  all  documentary  evidence — 
evidence  relevant  to  operator  liability  as 
well  as  medical  evidence  relevant  to  a 
claimant's  eligibility — be  submitted 
while  the  case  was  pending  before  the 
district  director.  Like  the  limitation  on 
the  quantity  of  medical  evidence,  the 
required  submission  of  evidence  to  the 
district  director  was  made  subject  to  an 
extraordinary  circumstances  exception. 
The  Department  obser\'ed  that  this 
proposal  would  end  parties'  current 
practice  of  delaying  the  development  of 
evidence  on  both  issues  until  a  claim 
was  referred  to  the  Office  of 
Administrative  Law  Judges.  It  would 
also  provide  district  directors  with  a 
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better  evidentiary  record  on  whith  to 
adjudicate  a  claim.  The  proposal  would 
have  required  parties  to  identify  all  of 
their  witnesses  while  a  case  was 
pending  before  the  district  director. 
Finally,  the  Department  explained  that 
both  proposed  revisions  were 
permissible  exercises  of  the  broad 
regulator,'  authority  granted  the 
Department  under  the  Black  Lung 
Benefits  Act 

The  Department  proposed  several 
significant  revisions  in  its  second  notice 
of  proposed  rulemaking.  64  FR  54992- 
96  (Oct,  8.  1999).  Respondmg  to 
numerous  comments,  the  Department 
withdrew  its  proposed  requirement  that 
all  documentary'  medical  evidence  be 
submitted  to  the  district  director. 
Instead,  the  Department  proposed  to 
retain  the  current  procedures,  allowing 
parties  to  submit  documentary  medical 
evidence  to  the  Office  of  .administrative 
Law  fudges  up  to  20  days  prior  to  the 
formal  hearing.  See  preamble  to 
§  725.456.  The  Department  did  not 
revise  its  proposal  with  respect  to 
documentan,'  evidence  relevant  to  the 
issue  of  operator  liability,  however  .\nv 
such  evidence  that  was  not  submitted  to 
the  district  director  could  be  submitted 
to  the  administrative  law  judge  onlv 
upon  a  showing  of  extraordinarv 
circumstances  The  Department 
observed  that  this  proposal  representeti 
a  weighing  of  the  claimant's  interest  in 
the  prompt  adjudication  of  his 
entitlement  against  the  interest  of  the 
Department  in  protecting  the  Black 
Lung  Disability  Trust  Fund  from 
unwarranted  liability  Under  the 
Departments  proposal,  the  Director. 
OWCP.  would  be  unable  to  have  a  case 
remanded  to  the  district  director  for  the 
development  of  additional  evidence  as 
to  operator  liability  once  a  case  was 
referred  to  the  Office  of  Administrative 
Law  Judges  for  an  adjudication  of  the 
merits.  This  provision  helped  to  ensure 
the  prompt  adjudication  of  the 
claimant's  entitlement.  The  procedure 
also  subjected  the  Trust  Fund  to  the 
risk,  however,  that  a  district  director 
would  not  name  the  correct  operator  as 
a  party  to  the  claim  before  the  case  was 
referred  to  OALJ.  Such  a  risk  could  be 
justified  (inly  if  the  district  director  was 
able  to  examine  all  of  the  documentary 
evidence  relevant  to  the  issue  of 
operator  liability. 

.■Mthough  numerous  comments  had 
objected  to  the  Department's  limitation 
on  the  quantity  of  medical  evidence,  the 
Department  did  not  propose  to  alter  that 
limitation.  In  order  to  accommodate  the 
differing  circumstances  of  individual 
cases,  however,  and  to  ensure  that  all 
parties  were  given  due  process,  the 
Department  proposed  revising  the 


standard  that  would  allow  a  party  to 
ex(  ee d  that  limitation.  Accordingly,  the 
Department  replaced  the  'extraordinary 
circumstances"  exception  with  a  "good 
cause"  standard  that  would  be  easier  to 
meet  in  appropriate  cases.  The 
Department  also  clarified  the  types  of 
documentary'  medical  evidence  that 
parties  would  be  entitled  to  submit,  in 
order  to  resolve  some  of  the  ambiguities 
presented  by  its  original  proposal. 
Specifically,  the  Department  proposed 
that  a  party's  affirmative  case  be  limited 
to  two  chest  X-ray  interpretations,  the 
results  of  two  pulmonary  function 
studies,  two  arterial  blood  gas  studies, 
and  two  medical  reports.  In  rebuttal, 
each  party  would  be  able  to  submit  one 
piece  of  evidence  analyzing  each  piece 
of  evidence  submitted  by  the  opposing 
side.  For  example,  an  operator  could 
have  each  of  the  claimant's  chest  X-rays 
reread  once,  and  could  submit  one 
report  challenging  the  validity  of  each 
pulmonarv'  function  test  submitted  by 
the  claimant.  The  Department  also 
provided  the  parties  with  an 
opportunity  to  rehabilitate  the  evidence 
thev  had  submitted  in  connection  with 
their  affirmative  case  that  had  been  the 
subject  of  rebuttal.  The  second  proposal 
justified  the  medical  evidentiary 
limitatitms  as  applied  to  multiple 
potentiallv  liable  operators  named  as 
parties  to  the  same  claim.  Finally,  the 
Department  clarified  the  provision  in 
subsection  (a)(4)  as  allowing  the 
submission  of  hospital  records  and  any 
other  treatment  records  relating  to  the 
mine's  respiratory  or  pulmonary 
condition  without  regard  to  the 
evidentiary  limitations  elsewhere  in  the 
regulation. 

(b)  A  number  of  comments  continue 
to  object  to  the  proposed  requirement 
that  more  than  one  potentially  liable 
operator  might  be  retained  as  a  party  to 
a  claim  and  might  have  to  participate  in 
a  joint  defense  of  the  claimant's 
eligibility  for  benefits  subject  to  the 
same  medical  evidentiary  limitations  as 
would  be  present  in  a  case  involving 
only  one  operator  The  Department 
proposed  this  requirement  in  order  to 
ensure  that  a  claimant  in  a  multiple 
operator  case — a  case  in  which  the 
identity  of  the  responsible  operator  was 
in  doubt — would  not  have  to  face  more 
documentary  medical  evidence  than  a 
claimant  whose  eligibility  was  opposed 
by  only  one  potentially  liable  operator. 
On  further  reflection,  however,  the 
Department  has  decided  not  to  retain 
more  than  one  potentiallv  liable 
operator  as  a  party  to  each  case  after  the 
case  is  referred  to  the  Office  of 
Administrative  Law  |udges.  The  final 
revisions  to  the  regulations  attempt  to 


simplify  and  streamline  the  processing 
of  claims  at  the  district  director  level. 
For  example,  the  final  rules  eliminate 
certain  party  responses  formerly 
required  to  be  filed  with  the  district 
director,  and  thus  reduce  the  parties' 
transaction  costs.  Similarly,  in  these 
final  rules,  the  Department  has 
simplified  the  adjudication  of  claims 
beyond  the  district  director  level  by 
permitting  the  district  director  to  refer  a 
case  to  the  Office  of  Administrative  Law 
Judges  with  only  one  designated 
responsible  operator  as  a  party  to  the 
claim.  See  explanation  accompanying 
§§725.415.  725.416.  725.417,  725'418, 
and  725.421. 

The  Department  recognizes  that  this 
solution  may  slightly  increase  the  Black 
Lung  Disability  Trust  Fund's  liability.  In 
the  event  the  responsible  operator 
designated  by  the  district  director  is 
adjudicated  not  liable  for  a  claim,  the 
Black  Lung  Disability  Trust  Fund  will 
pay  any  benefit  award.  The 
Department's  proposals,  on  the  other 
hand,  would  have  subjected  the  Trust 
Fund  to  liability  only  where  the  miner 
was  not  employed  by  any  operator  that 
met  the  criteria  for  a  potentially  liable 
operator,  or  where  the  district  director 
had  not  named  as  a  party  to  the  claim 
the  operator  ultimately  held  to  be  the 
responsible  operator.  The  Department's 
final  regulations  create  Trust  Fund 
liability  in  different  circumstances: 
where  the  district  director's  designation 
of  the  responsible  operator  proves  to  be 
incorrect.  For  example,  if  the  miner's 
most  recent  employer,  ABC  Trucking 
Co.,  argues  that  it  did  not  employ  the 
claimant  as  a  miner,  the  proposal  would 
have  permitted  the  district  director  to 
retain,  as  parties  to  the  claim,  the 
miner's  prior  employers  as  fallback 
potentially  liable  operators.  Under  the 
final  regulation,  however,  if  the  district 
director  designates  ABC  as  the 
responsible  operator,  and  the  ALJ 
awards  benefits  but  finds  that  the 
miner's  next  most  recent  employer,  XYZ 
Coal  Co..  should  have  been  the 
responsible  operator,  benefits  will  be 
payable  by  the  Trust  Fund.  The 
Department  intends  that,  once  a  claim  is 
referred  to  the  Office  of  Administrative 
Law  Judges,  the  Department  shall  not  be 
able  to  impose  liability  for  that  claim  on 
any  operator  other  than  the  one  finally 
designated  as  responsible  operator  by 
the  district  director,  whether  through 
remand  by  the  administrative  law  judge 
or  through  modification  of  a  finally 
awarded  claim.  This  limitation  will 
eliminate  a  major  source  of  delays  in  the 
adjudication  of  claims,  and  prevent  a 
claimant  from  having  to  relitigate  his 
entitlement  to  benefits.  To  the  extent 


that  a  denied  claimant  files  a 
subsequent  claim  pursuant  to  §  725.309, 
of  course,  the  Department's  ability  to 
identify'  another  operator  woidd  be 
limited  only  by  the  principles  of  issue 
preclusion.  For  example,  where  the 
operator  designated  as  the  responsible 
operator  by  the  district  director  in  a 
prior  claim  is  no  longer  financially 
capable  of  paying  benefits,  the  district 
director  may  designate  a  different 
responsible  operator.  In  such  a  case, 
where  the  claimant  will  have  to 
relitigate  his  entitlement  anyway,  the 
district  director  should  be  permitted  to 
reconsider  his  designation  of  the 
responsible  operator  liable  for  the 
payment  of  the  claimant's  benefits. 

The  Department  does  not  believe  that 
the  risk  of  increased  Trust  Fund  liability 
is  significant.  Serious  disputes  about  the 
identity  of  the  responsible  operator  arise 
in  less  than  10  percent  of  claims.  In 
addition,  the  regulations  still  require 
that  all  of  the  documentary  evidence 
relevant  to  the  issue  of  operator  liability 
be  submitted  to  the  district  director,  and 
that  all  of  the  potential  witnesses  as  to 
this  issue  be  identified.  In  fact,  the 
Department's  willingness  to  accept  the 
risk  that  the  district  director's 
designation  will  be  incorrect  reinforces 
the  need  for  both  of  those  requirements. 
Thus,  the  district  director  will  be  able 
to  make  a  determination  as  to  the 
identity  of  the  responsible  operator 
based  on  the  same  information  that  will 
be  available  to  the  administrative  law 
judge.  In  such  circumstances,  the 
Department  believes  that  any  additional 
risk  of  liability  imposed  on  the  Trust 
Fund  is  acceptable. 

The  Department  has  made  extensive 
revisions  to  §  725.414  to  implement  this 
change.  Subsection  (a)(3)(iv)  and  the 
introductory  paragraph  of  subsection 
(a)(3)  have  been  deleted,  and  references 
to  potentially  liable  operators  other  than 
the  designated  responsible  operator 
have  been  removed  from  subsections 
(a)(2)(ii).  (a)(3){i).  (a)(3)(ii),  and  (c).  The 
Department  has  revised  subsection 
(a)(3)(iii)  to  reflect  the  Trust  Fund's 
right  to  develop  evidence  in  a  case  in 
which  the  district  director  has  notified 
one  or  more  potentially  liable  operators 
of  their  liability  pursuant  to  §  725.407. 
but  has  subsequently  dismissed  all  of 
the  operators.  The  revised  regulation 
also  recognizes  the  Trust  Fund's  right  to 
develop  and  submit  evidence  relevant  to 
the  compensability  of  a  claimant's 
medical  benefits,  the  Department  has 
also  revised  subsections  (b)(1)  and  (b)(2) 
to  clarify  the  meaning  of  the  regulation. 

Ln  addition,  the  Department  has 
deleted  subsection  (a)(6).  As  proposed, 
subsection  (a)(6)  would  have  required 
the  district  director  to  admit  into  the 


record  all  of  the  evidence  submitted 
while  the  case  was  pending  before  him. 
As  revised,  however,  the  regulation  may 
require  the  exclusion  of  some  evidence 
submitted  to  the  district  director.  In  the 
more  than  90  percent  of  operator  cases 
in  which  there  is  no  substantial  dispute 
over  the  identity  of  the  responsible 
operator,  most  of  the  evidence  available 
to  the  district  director  will  be  the 
medical  and  liability  evidence 
submitted  pursuant  to  the  schedule  for 
the  submission  of  additional  evidence, 
§  725.410,  In  the  remaining  cases, 
however,  the  district  director  may  alter 
his  designation  of  the  responsible 
operator  after  reviewing  the  liability 
evidence  submitted  by  the  previously 
designated  responsible  operator.  For 
example,  he  may  decide  that  the 
evidence  submitted  by  ABC  Trucking 
Co.  establishes  that  the  claimant  did  not 
work  as  a  miner  for  that  company,  and 
may  designate  the  claimant's  next  most 
recent  employer,  XYZ  Coal  Co.,  as  the 
responsible  operator.  In  such  a  case,  the 
regulations  require  that  the  district 
director  issue  another  schedule  for  the 
submission  of  additional  evidence  in 
order  to  give  XYZ  Coal  the  opportimity 
to  submit  additional  evidence  bearing 
on  its  liability  for  benefits.  If  the  district 
director  ultimately  concludes  that  XYZ 
should  be  designated  the  responsible 
operator,  the  regulation  requires  him  to 
exclude  the  medical  evidence 
previously  developed  by  ABC.  unless 
XYZ  adopts  that  evidence  as  its  own, 
§  725.415(b).  The  Department  has 
revised  §  725.415(b)  to  defer  the 
development  of  any  additional  medical 
evidence  in  such  a  case  until  after  the 
district  director  has  completed  his 
analysis  of  all  evidence  pertaining  to 
operator  liability  and  has  made  a  final 
responsible  operator  determination.  At 
that  point,  the  responsible  operator  will 
have  an  opportunity,  if  it  was  not  the 
initially  designated  responsible 
operator,  to  develop  its  own  medical 
evidence  or  adopt  medical  evidence 
submitted  by  the  initially  designated 
responsible  operator.  Because  the 
district  director  will  not  be  able  to 
determine  which  medical  evidence 
belongs  in  the  record  until  after  this 
period  has  expired,  the  Department  has 
revised  §§  725.415(b)  and  725.421(b)(4) 
to  ensure  that  the  claimant  and  the  party 
opposing  entitlement  are  bound  by  the 
same  evidentiary  limitations. 
Accordingly,  the  Department  has 
deleted  the  requirement  in 
§  725.414(a)(6)  that  the  district  director 
admit  into  the  record  all  of  the  medical 
evidence  that  the  parties  submit. 

The  Department  does  not  expect  the 
deletion  to  have  a  significant  practical 


effect.  Because  the  Department 
withdrew  its  first  proposal  requiring 
that  all  medical  evidence  be  submitted 
to  the  district  director,  see  paragraph  (a), 
above,  the  Department  expects  that 
parties  generally  will  not  undertake  the 
development  of  medical  evidence  until 
the  case  is  pending  before  the 
administrative  law  judge.  Certainly,  if 
the  designated  responsible  operator 
believes  itself  not  to  be  liable  for  a  given 
claim,  it  might  defer  the  development  of 
medical  evidence  while  developing 
evidence  relevant  to  liability. 
Accordingly,  in  the  overwhelming 
majority  of  cases,  there  will  be  no 
evidence  that  the  district  director  will 
be  required  to  exclude  from  the  record. 
The  Department  recognizes,  however. 
the  theoretical  possibility  that  a 
claimant  may  have  to  imdergo 
additional  physical  examination  and 
testing.  In  the  example  discussed  above, 
if  ABC  Trucking  had  submitted  the 
result  of  its  examination  and  pulmonary 
testing.  XYZ  could,  if  it  chose  not  to  use 
ABC's  evidence,  require  the  claiman*  to 
submit  to  an  additional  examination 
The  Department  does  not  believe  that 
this  is  a  likely  scenario,  however,  even 
in  cases  in  which  the  district  director 
changes  his  designation  of  the 
responsible  operator. 

(c)  Two  comments  dispute  the 
Department's  observation,  in  its  second 
notice  of  proposed  rulemaking,  64  FR 
54996  (Oct.  8,  1999),  that  autopsy  and 
biopsy  reports  are  generally  not 
developed  in  connection  with  a  claim, 
and  that  those  reports  need  not  be 
addressed  in  the  Department's 
evidentiary  limitations.  The  Department 
has  reconsidered  its  earlier  proposal 
allowing  the  admission  of  these  reports 
without  regard  to  number,  and  agrees 
that  the  evidentiary'  limitations  of 
§  725.414  should  be  revised. 
Accordingly,  the  regulation  now  permits 
each  side  to  submit,  as  part  of  its 
affirmative  case,  one  report  of  an 
autopsy  and  one  report  of  each  biopsy. 
Subsections  (a)(2)(i)  and  (a)(3)(i)  have 
been  revised  accordingly.  In  addition, 
the  Department  has  revised  subsections 
(a)(2)(ii)  and  (a)(3)(ii)  to  allow  each  side 
to  submit  one  report  in  rebuttal  of  an 
autopsy  report  and  one  report  in 
rebuttal  of  each  biopsy  report  offered  by 
the  opposing  side  The  Department  has 
also  deleted  the  reference  to  autopsy 
and  biopsy  reports  in  subsection  (a)(4). 
the  catch-all  provision  permitting  the 
introduction  of  evidence  that  is  not 
addressed  elsewhere  in  §  725.414. 

(d)  Several  comments  object  to  the 
Department's  proposed  addition  of 
subsection  (e).  This  provision,  which 
tracks  the  current  regulation  at  20  CFR 
725.414(e)(1)  (1999).  would  have 
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prohibited  the  introduction  of  evidence 
before  an  administrative  law  judge 
which  was  obtained  by  a  party  while  the 
claim  was  pending  before  a  district 
director  but  which  was  withheld  from 
the  district  director  or  any  other  party 
Another  comment  states  that  the 
subsection  is  meaningless  since  it 
suggests  that  withheld  evidence  must  be 
admitted  upon  the  request  of  a  party, 
even  absent  a  showing  of  extraordinary 
circumstances.  The  Department  agrees 
that  this  provision  should  be  deleted. 
See  preamble  to  §  725.456.  paragraph 
(b).  Accordingly,  subsection  (e)  has  been 
deleted.  A  corresponding  change  has 
been  made  to  §  725.456. 

(e)  A  number  of  comments  argue  that 
the  Department  should  limit  the 
claimant  and  the  party  opposing 
entitlement  to  one  examination  and  one 
set  of  pulmonary  testing.  Thus,  instead 
of  being  able  to  submit  the  results  two 
pulmonary  function  studies  and  two 
arterial  blood  gas  studies,  each  party 
would  be  entiUed  to  submit  only  one  set 
of  test  results.  One  commenter  states 
that  this  revision  would  simply 
maintain  the  status  quo  with  respect  to 
testing.  The  Department  disagrees.  The 
former  regulations  do  not  limit  the 
number  of  test  results  a  party  may 
submit,  and  evidentiary  records  often 
contain  a  substantial  number  of  such 
tests.  The  Department  recognizes  that 
the  testing  may  be  difficult  for  some 
claimants.  In  the  absence  of  good  cause, 
the  Department's  regulations  limit  the 
maximum  total  number  of  tests  to  five 
in  the  vast  majority  of  cases  involving 
a  designated  responsible  operator  (four 
in  a  case  in  which  the  Black  Lung 
Disability  Trust  Fund  will  be  liable  for 
the  payment  of  any  benefits),  and  spread 
these  tests  out  over  time.  The  first  such 
test  will  be  performed  in  connection 
with  the  complete  pulmonary 
evaluation  shortly  after  the  claimant 
files  his  application,  §  725.406.  The  last 
test  will  most  likely  be  performed 
shortly  before  the  formal  hearing,  as 
parties  seek  to  complete  the 
development  of  their  evidence  before 
the  twentieth  day  prior  to  the  hearing, 
as  required  by  §  '725.456(b)(2).  It  would 
not  be  appropriate  to  further  limit  the 
testing  that  a  claimant  must  undergo. 
An  operator  who  wishes  to  submit  the 
results  of  two  physical  examinations 
performed  in  accordance  with  §  718.104 
is  entitled  to  have  the  physicijuis  who 
perform  those  examinations  administer 
appropriate  testing,  see  §  718.104(a)(6). 
Accordingly,  the  Department  has  not 
changed  the  regulation  in  this  respect. 

(f)  A  number  of  comments  continue  to 
object  generally  to  the  Department's 
proposed  limitations  on  the  quantity  of 
medical  evidence  that  parties  may 


submit  in  the  adjudication  of  a  black 
lung  claim.  Among  other  things,  they 
argue  that  the  proposed  limitations 
violate  §  41 3(b)  of  the  Black  Lung 
Benefits  Act.  30  U.S.C.  923(b),  which 
requires  the  consideration  of  "all 
relevant  evidence."  and  infringe  on  the 
rights  of  coal  mine  operators  under  the 
due  process  clause  of  the  Constitution. 
The  Department  has  previously 
addressed  both  arguments.  In  its  first 
notice  of  proposed  rulemaking,  the 
Department  explained  that  §  413(b), 
which  is  contained  in  Part  B  of  the 
Black  Lung  Benefits  Act,  was 
incorporated  into  Part  C,  governing 
adjudications  by  the  Department  of 
Labor,  "to  the  extent  appropriate."  30 
U.S.C.  940.  The  proposed  evidentiary 
limitations  thus  represent  the  extent  to 
which  the  Department  believes  that 
medical  evidence  should  be  submitted 
for  consideration  by  the  factfinder.  In 
addition,  the  Department  has  noted  that 
§  413(b)  does  not  require  the  admission 
of  all  evidence  simply  because  that 
evidence  could  be  described  as  relevant, 
and  that  the  Department  was  free  to 
prescribe  conditions  under  which 
evidence  would  be  admissible  in  black 
lung  adjudications.  62  FR  3358-59  (Jan. 
22,  1997).  The  Department  discussed 
the  requirements  of  the  due  process 
clause  in  its  second  notice  of  proposed 
rulemaking.  The  Department  observed 
that  a  due  process  analysis  involves 
weighing  the  potentially  disparate 
interests  of  a  number  of  parties.  64  FR 
54994-95  (Oct.  8.  1999).  In  the 
Department's  view,  the  regulation 
achieves  the  correct  balance, 
particularly  in  light  of  the  Department's 
decision  to  permit  parties  to  exceed  the 
numerical  limitations  on  dociunentary 
medical  evidence  upon  a  sliowing  of 
good  cause.  To  the  extent  that  these 
commenters  objected,  on  due  process 
grounds,  to  the  requirement  that 
potentially  liable  operators  other  than 
the  responsible  operator  defer  to  the 
responsible  operator's  development  of 
medical  evidence,  those  objections  have 
been  rendered  moot  by  the  Department's 
revisions  permitting  only  one 
designated  responsible  operator  to  be 
included  as  a  party  to  a  case  before  the 
Office  of  Administrative  Law  Judges. 
The  Department  also  cannot  accept 
the  assertion,  made  by  several 
commenters,  that  the  numerical  limits 
are  fundamentally  unfair,  and  that  they 
will  result  in  inaccurate  and  incomplete 
evaluations  of  the  claimant's  pulmonary 
condition.  In  cases  involving  a  coal 
mine  operator,  the  record  may  contain 
up  to  five  medical  reports — two 
submitted  by  the  claimant,  two  by  the 
operator,  and  the  results  of  the  complete 


pulmonary  evaluation.  Each  of  these 
reports  may  be  based  on  independent 
medical  testing.  Accordingly,  the 
Department  does  not  agree  that  the 
evaluation  of  the  claimant's  medical 
status  will  be  less  than  complete  and 
thorough.  Moreover,  the  Department 
does  not  agree  that  requiring  the  parties 
to  develop  medical  evidence  meeting 
certain  quality  standards.  §§  718.102 — 
718.107.  will  result  in  an  unfair 
adjudication  of  the  claimant's 
entitlement  to  benefits. 

(g)  One  conunent  suggests  that  the 
Department's  rationale  for  its  proposed 
change  is  insufficient,  and  that 
anecdotal  evidence  of  a  few  cases  in 
which  coal  mine  operators  submitted  a 
large  volume  of  evidence  does  not 
demonstrate  that  the  current  procedure 
is  imfair.  The  commenter  furUier  argues 
that  the  former  system,  developed  under 
the  Administrative  Procedure  Act,  is  a 
fair  system.  The  Department  agrees  that 
the  APA  generally  provides  a  fair  basis 
for  the  adjudication  of  parties'  interests 
in  the  administrative  context.  In  its  first 
notice  of  proposed  rulemaking, 
however,  the  Department  demonstrated 
that  Congress  did  not  explicitly  impose 
the  requirements  of  the  APA  on 
adjudications  imder  the  Federal  Mine 
Safety  and  Health  Act.  See  62  FR  3359 
(Jan.  22,  1997).  In  addition,  the 
Department  expressed  its  preference  for 
a  bright-line  test  that  allows 
adjudication  officers  to  resolve  issues  of 
eligibility  based  on  the  quality  of  the 
medical  evidence  developed  by  the 
parties  rather  than  merely  the  quantity 
of  evidence  that  parties  with  superior 
financial  resources  may  be  able  to 
submit.  The  Department  continues  to 
believe  that  the  adjudications  that  will 
take  place  under  these  revised 
regulations  will  result  in  fairer,  more 
credible  evaluations  of  black  lung 
claims  than  the  former  system 
permitted. 

(h)  One  comment  argues  that  the 
"minimum"  number  of  examinations 
that  may  be  submitted  by  the  parties  is 
not  equal.  The  commenter  also  objects 
that  the  claimant  is  entitled  to  travel  a 
longer  distance  to  obtain  his  medical 
evidence  than  the  employer  is 
authorized  to  send  him  to  obtain  its 
medical  evidence.  Specifically,  the 
commenter  states  that  a  claimant  could 
travel  less  than  one  hundred  miles  away 
for  the  complete  pulmonary  evaluation 
provided  by  the  Department  under 
§  725.406.  but  then  travel  a  longer 
distance  to  obtain  a  subsequent 
examination  at  his  own  expense. 
Because  the  limitation  on  the  travel  an 
operator  can  require  is  tied  to  the 
distance  traveled  for  the  §  725.406 
evaluation,  the  commenter  argues  that 
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the  claimant  could  in  fact  travel  much 
farther  than  the  operator  is  permitted  to 
send  him  in  obtaining  its  evidence.  The 
commenter's  emphasis  on  a  "minimum" 
number  of  medical  reports  is  puzzling; 
since  parties  on  both  sides  remain  free 
not  to  submit  any  medical  evidence,  the 
Department  believes  that  the  commenter 
refers  to  the  maximum  permissible 
number  of  reports  and  tests.  That 
limitation  is  equally  balanced.  Unless 
the  administrative  law  judge  finds  that 
good  cause  justifies  the  admission  of 
additional  evidence,  each  side  may 
submit  up  to  two  medical  reports,  two 
chest  X-ray  interpretations,  the  results 
of  two  pulmonary  function  studies  and 
arterial  blood  gas  studies,  one  report  of 
each  biopsy,  and  one  autopsy  report. 
The  Department  believes  that  the 
limitation  applicable  to  each  type  of 
evidence  per  side  represents  an 
inherently  fair  way  of  ensuring  that  the 
adjudication  officer's  focus  is  on  the 
quality  of  the  evidence  submitted  rather 
than  on  its  quantity.  To  the  extent  that 
the  comment  refers  to  the  claimant's 
ability  to  select  the  physician  to  perform 
the  complete  pulmonary  evaluation 
from  among  those  on  the  Department's 
list,  the  Department  has  responded  to 
that  comment  under  §  725.406.  See 
preamble  to  §  725.406.  paragraph  (b). 

With  respect  to  the  travel 
requirements,  the  Department  believes 
that  a  coal  mine  operator  should  not  be 
entitled  to  wait  to  develop  its  medical 
evidence  until  after  the  claimant  has 
finished  his  evidentiary  development  in 
order  to  learn  how  far  it  may  ask  the 
claimant  to  travel.  The  complete 
pulmonary  evaluation  offers  the 
claimant  the  opportunity  to  travel 
anywhere  in  his  state  or  any  contiguous 
state  at  Departmental  expense.  The 
Department  does  not  believe  that  a 
claimant  will  deliberately  select  a  closer 
physician  for  this  examination  and  then 
pay  for  his  own  travel  to  a  more  distant 
location  for  either  of  the  two  medical 
reports  that  he  is  entitled  to  submit. 
Accordingly,  the  Department  believes 
that  the  distance  a  claimant  travels  for 
the  complete  pulmonary  evaluation,  or 
100  miles,  whichever  is  greater, 
represents  a  proper  limitation  on  a  coal 
mine  operator's  ability  to  compel  the 
claimant  to  travel.  Moreover,  the 
regulation's  proscription  on  additional 
travel  is  not  absolute.  Like  the  former 
regulation,  20  CFR  725.414(a){1999), 
which  subsection  (a)(3)(i)  mirrors, 
subsection  725.414(a)(3}(i)  permits  an 
operator  to  request  the  district  director 
to  authorize  a  trip  of  greater  distance. 
Operators  who  are  unable  to  find  a 
qualified  physician  within  the  100-mile 


radius  thus  may  seek  permission  to  send 
the  claimant  further. 

(i)  Three  comments  suggest  that  the 
determination  as  to  whether  additional 
evidence  would  provide  only  marginal 
utility  should  not  be  made  by  regulation 
of  the  Department  of  Labor  but  by 
administrative  law  judges  on  a  case-by- 
case  basis.  These  commenters  contend  it 
is  up  to  administrative  law  judges  to 
determine  when  evidence  is  cumulative 
and  that  the  Department  should  not 
micromanage  the  adjudicatory  process. 
The  Department  has  previously 
expressed  its  preference  for  a  "bright- 
line"  limitation  over  the  ad  hoc 
determinations  of  individual 
adjudication  officers.  62  FR  3357  (Jan. 
22, 1997).  Where  the  circumstances 
compel  a  determination  of  whether 
additional  medical  evidence  should  be 
allowed,  i.e..  upon  an  allegation  of  good 
cause  for  submitting  medical  evidence 
in  excess  of  the  evidentiarj'  limitation, 
that  determination  will  be  made  by 
administrative  law  judges.  The  need  for 
such  a  determination  in  some  cases, 
however,  does  not  obviate  the  more 
compelling  need  for  a  general  rule 
limiting  the  amount  of  medical  evidence 
that  parties  may  submit  in  black  lung 
benefits  claims.  The  Department 
believes  that  it  should  be  incumbent  on 
the  party  seeking  to  exceed  that  limit  to 
demonstrate  good  cause  for  submitting 
additional  evidence. 

(j)  One  comment  argues  that  the 
Department  should  include  the  "good 
cause"  exception  in  §  725.414  as  well  as 
in  §  725.456,  and  that  its  failiue  to  do 
so  represents  a  trap  for  the  unwary.  The 
Depeirtment  does  not  agree  that  the 
"good  cause"  exception  needs  to  be 
repeated  in  §  725.414.  As  a  practical 
matter,  the  Department's  removal  of  the 
requirement  that  parties  submit  all  of 
their  documentary  medical  evidence 
before  the  district  director  will  generally 
cause  parties  to  delay  the  development 
of  their  evidence  until  a  case  reaches  the 
administrative  law  judge.  Thus,  the 
Department  does  not  anticipate  that 
there  will  be  many  occasions  on  which 
a  party  would  ask  the  district  director, 
rather  than  the  administrative  law 
judge,  to  find  "good  cause"  to  exceed 
the  numerical  limitations  of  §  725.414. 
In  any  event,  because  any  finding  on 
this  issue  by  the  district  director  would 
be  subject  to  de  novo  review  by  an 
administrative  law  judge,  the 
Department  does  not  believe  that  the 
absence  of  an  explicitly  stated  "good 
cause"  exception  while  a  case  is 
pending  before  the  district  director  will 
impair  the  parties'  development  of 
evidence. 

(k)  One  comment  argues  that,  contrar> 
to  the  opinion  expressed  in  the 


Department's  second  notice  of  proposed 
rulemaking,  the  progressive  nature  of 
pneumoconiosis  should  not  constitute 
"good  cause"  for  the  submission  of 
additional  evidence  because  it  is 
scientifically  unsupported.  In  its  second 
notice  of  proposed  rulemaking,  the 
Department  had  suggested  that  the 
progressive  nature  of  the  disease  might 
justify  an  administrative  law  judge's 
finding  of  good  cause  to  admit 
documentary  medical  evidence  in 
excess  of  the  §  725.414  limitations  when 
both  parties  had  fully  developed  their 
evidence  prior  to  the  hearing  but  the 
hearing  had  to  be  rescheduled  due  to 
weather  conditions.  64  FR  54994-95 
(Oct.  8,  1999).  The  commenter  suggests 
that  a  claim  of  regression  should  be 
automatic  good  cause.  The  Department 
has  discussed  the  evidence 
demonstrating  the  progressive  nature  of 
pneumoconiosis  in  its  response  to 
comments  under  §  725.309.  The 
Department  does  not  agree  that  a  bare 
claim  of  "regression"  should  entitle  a 
coal  mine  operator  to  exceed  the 
§  725.414  evidentiary  limitations.  The 
example  provided  by  the  Department 
was  intended  to  illustrate  one  of  the 
circumstances  in  which  the  "good 
cause"  exception  might  apply:  it  was 
not  intended  to  provide  an  automatic 
right  to  submit  documentary  medical 
evidence  in  excess  of  the  limitations  in 
anv  particular  case. 

(l)  One  comment  states  that  the  "good 
cause"  exception  is  unnecessarily 
complex  and  leaves  many  unanswered 
questions.  The  commenter  poses  a 
hypothetical  situation  involving  a 
claimant's  submission  of  an  additional 
report  of  examination,  and  asks  what 
additional  evidence  the  opposing  party 
may  submit  in  response  or  in  rebuttal. 
The  Department  does  not  believe  that 
the  regulation  or  this  preamble  can 
explicitly  anticipate  every  conceivable 
situation  that  may  arise  in  the 
adjudication  of  claims.  Instead,  the 
Department  fully  expects  that 
administrative  law  judges  will  be  able  to 
fashion  a  remedy  in  all  cases  that  both 
permits  the  party  opposing  entitlement 
to  develop  such  rebuttal  evidence  as  is 
necessary  to  ensure  a  full  and  fair 
adjudication  of  the  claim,  and  retains 
the  principle  inherent  in  these 
regulations  that  the  fairest  adjudication 
of  a  claimant's  entitlement  will  occur 
when  the  factfinder's  attention  is 
focused  on  the  quality  of  the  medical 
evidence  submitted  by  the  parties  rather 
than  on  its  quantity. 

(m)  One  comment  argues  that  the 
Department's  regulations  improperly    - 
deny  a  dismissed  operator  the  right  to 
defend  itself,  in  violation  of  the  Black 
Lung  Benefits  Act,  the  Longshore  and 
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Harbor  Workers'  Compensation  Act.  ami 
the  Administrative  Procedure  Act. 
Under  the  regulations,  if  an  operator  is 
dismissed  by  the  district  director,  and  is 
not  reinstated  before  a  case  is  referred 
to  the  Office  of  Administrative  Law- 
Judges,  it  may  not  be  held  liable  for 
benefits.  Such  an  operator  will  therefore 
not  need  to  defend  itself.  If  the  district 
director  dismisses  an  operator  and  later 
realizes  that  he  did  so  incorrectlv.  he 
may  reinstate  that  operator  but  must 
provide  it  with  an  opportunity,  under 
§  725.410.  to  develop  additional 
evidence.  Consequently,  the  Department 
does  not  agree  that  the  regulations  limit 
the  rights  of  dismissed  operators. 

(n)  One  comment  states  that  the 
requirement  that  a  party  identify  a 
testif\ing  witness  while  a  claim  is 
pending  before  the  district  director  is 
unreasonable  and  onerous,  and  that  it 
diminishes  the  authority  of 
administrative  law  judges.  This 
comment  is  more  appropriately 
addressed  under  §  725  457,  governing 
the  use  of  witnesses  before  an 
administrative  law  judge.  See  preamble 
to  §  725.457,  paragraph  (b) 

(o)  A  number  of  comments  generallv 
favor  the  Departments  medical 
evidentiary  limitations. 

(p)  No  other  comments  were  received 
concerning  this  section,  and  no  other 
changes  have  been  made  in  it. 

20CFR  725.415 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  revised 

§  725.415  to  require  the  district  director 
to  issue  a  proposed  decision  and  order 
in  each  case.  Citing  the  need  to 
strengthen  the  integrity  of  the  district 
director's  adjudication,  the  Department 
proposed  removing  the  district 
director's  authority  to  refer  a  claim  to 
the  Office  of  Administrative  Law  Judges 
without  first  issuing  a  proposed 
decision  and  order  62  FR  3361  (Jan.  22, 
1997).  The  Department  did  not  discuss 
§  725.415  in  its  second  notice  of 
proposed  rulemaking.  See  list  of 
Changes  in  the  Departments  Second 
Proposal,  64  FR  54971  (Oct.  8,  1999) 

(b)  The  Department  has  revised 
subsection  (b)  in  light  of  its  decision  not 
to  allow  more  than  one  operator  to 
remain  a  party  to  a  black  lung  claim 
after  the  conclusion  of  district  director 
processing.  As  revised,  the  regulation 
recognizes  the  district  director's 
authority  to  reconsider  his  initial 
designation  of  a  responsible  operator 
following  the  submission  of  liability 
evidence  by  that  initially  designated 
operator.  VVhere  the  district  director 
believes  that  that  evidence  establishes 
that  the  first  operator  is  not  the  proper 
responsible  operator,  he  may  issue 


another  schedule  for  the  submission  of 
ddditi(mal  evidence  under  §  725.410. 
designating  a  new  responsible  operator 
and  providing  that  operator  with  time 
within  which  to  submit  its  own 
evidence  relevant  to  the  liability  issue. 
If,  after  reviewing  that  operator's 
evidence,  the  district  director  decides 
that  his  first  designation  was  correct,  he 
may  not  allow  the  second  designated 
responsible  operator  to  develop  any 
additional  medical  evidence.  If. 
however,  he  decides  that  his  second 
designation  was  correct  (or  proceeds  to 
a  third  or  fourth  designation),  he  must 
provide  the  operator  that  he  finally 
determines  to  be  the  responsible 
operator  with  the  opportunity  to  submit 
medical  evidence.  That  operator  may 
develop  its  own  evidence,  or  may  adopt 
any  evidence  previously  submitted  by 
an  operator  In  either  case,  the  finally 
designated  responsible  operator  is 
subject  to  the  evidenfiarv'  limitations  set 
forth  in  ^725.414. 

(c)  The  Department  has  replaced  the 
reference  to  §  725.413(c)(2)  with  a 
reference  to  §  725.410(b)  in  order  to 
reflect  the  new  provision  governing  the 
time  period  for  submitting  documentary 
evidence  to  the  district  director.  The 
Department  has  also  deleted  the  word 
"operator's  "  from  the  title  of  the 
regulation.  As  revised,  the  Department's 
regulations  do  not  provide  a  separate 
period  for  the  development  of  an 
operator's  evidence. 

(d)  One  comment  submitted  in 
connection  with  the  first  notice  of 
proposed  rulemaking  states  that  this 
section  affords  the  district  director  too 
much  authority,  but  does  not  identify 
which  specific  powers  are  objectionable. 
Without  more  detail,  the  Department 
cannot  respond  meaningfully  to  the 
commenters  concerns.  Subsection  (b) 
does  enumerate  the  possible  actions  a 
district  director  may  take  after 
reviewing  all  of  the  evidence  developed 
in  conjunction  with  the  claim.  The 
district  director  may  notify  additional 
potentially  liable  operators,  issue 
another  schedule  for  the  submission  of 
additional  evidence,  schedule  a 
conference,  issue  a  decision,  or  take  any 
other  action  appropriate  to  the 
circumstances  of  the  claim.  The  district 
director  must  enjoy  some  degree  of 
flexibility  in  determining  how  to 
proceed  once  evidentiary  development 
has  concluded.  For  example,  the  district 
director  may  determine,  in  light  of 
evidence  submitted  by  the  designated 
responsible  operator,  that  one  or  more 
additional  potentially  liable  operators 
must  be  notified  of  the  claim,  or  that  a 
previously  notified  potentially  liable 
operator  should  be  designated  the 
responsible  operator.  In  such  cases,  the 


district  director  must  have  sufficient 
authority  to  permit  the  parties  to  submit 
additional  evidence  on  the  liability 
issue.  Accordingly,  the  Department  does 
not  view  the  authority  provided  the 
district  director  as  excessive, 
(e)  One  comment  states  that 
eliminating  the  requirement  in 
§  725.414.  as  initially  proposed,  that  all 
documentary  medical  evidence  be 
submitted  to  the  district  director  has 
also  eliminated  the  need  to  strengthen 
the  integrity  of  the  district  director's 
adjudication.  The  Department  disagrees. 
In  light  of  the  Department's  final 
revisions,  the  proposed  decision  and 
order  will  be  the  only  decisional 
document  that  the  district  director 
issues  addressing  the  claimant's 
eligibility  for  benefits  and  the  liability  of 
a  responsible  operator  for  the  payment 
of  those  benefits.  A  substantial  number 
of  claimants  currently  accept  the  district 
director's  conclusions  regarding  their 
eligibility,  and  do  not  seek  further 
review  of  their  claims  for  benefits.  The 
alternative  to  issuing  proposed 
decisions  and  orders — referring  all  cases 
to  the  Office  of  Administrative  Law 
Judges  (OALJs)  for  a  formal  hearing  on 
the  merits — would  represent  a 
considerable  and  unnecessary 
expenditure  of  the  resources  of  the 
OALJs.  die  Office  of  Workers' 
Compensation  Programs,  and  the  coal 
mine  operators  who  must  litigate  such 
cases.  Accordingly,  the  Department  does 
not  agree  that  §  725.415  should  be 
revised  to  retain  the  current  rule  under 
which  district  directors  may  simply 
forward  cases  to  the  OALJs.  Also, 
issuance  of  some  document  is  necessary 
to  establish  the  date  from  which  the 
parties'  modification  rights  begin  to  run. 
The  Department  believes  that  it  will  be 
easier  for  all  parties  if  there  is  only  one 
such  document  in  each  case. 

(f)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20CFR  725.416 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  subsection  (c)  to  provide  for  the 
imposition  of  sanctions  on  any  party 
that  failed  to  appear  at  a  scheduled 
informal  conference  and  whose  absence 
was  not  excused.  The  Department  also 
proposed  revising  subsection  (d)  to  put 
parties  on  notice  that  those  attending 
the  conference  would  be  deemed  to 
have  the  authority  to  stipulate  to  facts 
or  issues  or  resolve  the  claim.  62  FR 
3361  (Jan.  22,  1997).  In  its  second  notice 
of  proposed  rulemaking,  the  Department 
responded  to  a  number  of  comments 
from  a  variety  of  sources  urging  the 
elimination  of  informal  conferences. 


Although  the  Department  declined  to 
eliminate  conferences,  it  proposed 
revising  subsection  (b)  to  require  the 
district  director  to  articulate  specific 
reasons  for  holding  one.  In  the  absence 
of  such  a  statement,  the  district  director 
would  be  prohibited  from  imposing 
sanctions  for  a  party's  failure  to  appear. 
In  addition,  in  order  to  reduce  parties' 
costs,  the  Department  proposed  to 
recognize  the  current  practice  of 
allowing  parties  to  participate  in 
informal  conferences  by  telephone.  64 
FR  54996  (Oct.  8,  1999). 

(b)  A  number  of  comments  generally 
oppose  the  use  of  informal  conferences, 
contending  they  create  additional  delay 
and  complexity  in  district  director 
claims  processing.  As  explained  in  both 
its  first  and  second  notices  of  proposed 
rulemaking,  the  Department  believes 
that  informal  conferences  may  serve 
useful  purposes,  including,  in 
appropriate  cases,  narrowing  issues, 
achieving  stipulations,  and  crystallizing 
positions.  62  FR  3361  (Jan.  22,  1997);  64 
FR  54996  (Oct.  8.  1999).  The 
Department  agrees,  however,  that 
conferences  should  not  unduly  delay 
the  further  adjudication  of  a  claim.  In 
addition,  they  should  be  held  only  in 
appropriate  circumstances.  Accordingly, 
the  Department  has  made  two  major 
changes  to  §  725.416.  In  subsection  (a), 
the  Department  has  added  the 
requirement  that  a  district  director 
conduct  any  conference  within  90  days 
of  the  date  on  which  the  period  for 
submitting  evidence  imder  §  725.410(b) 
closes,  unless  one  of  the  parties  requests 
a  postponement  for  good  cause.  The 
Department  has  also  deleted  the 
reference  in  subsection  (b)  to  the  district 
director's  discretion  to  reschedule 
conferences.  Subsection  (a)  permits  the 
district  director  to  reschedule 
conferences,  but  only  upon  the  motion 
of  a  party.  The  Department' has  also 
replaced  die  reference  to  §  725.413(c)(2) 
in  subsection  (a)  with  a  reference  to 
§  725.410(b)  in  order  to  reflect  a  change 
in  those  regulations.  In  addition,  in 
order  to  further  limit  the  delay  caused 
by  informal  conferences,  the 
Department  vdll  continue  to  require  that 
the  district  director  issue  a  decision 
within  20  days  of  the  close  of  all 
conference  proceedings,  including  the 
time  permitted  for  the  submission  of 
any  addidonal  evidence.  See  %  725.417. 

The  Department  has  made  a  second 
major  change  to  §  725.416  to  remove  any 
appearance  of  impropriety  in  the 
informal  conference  process.  The 
district  director  is  a  subordinate  of  the 
Director.  Office  of  Workers' 
Compensation  Programs,  a  party  in  each 
claim  for  black  lung  benefits.  The 
district  director  is  also  responsible  for 


the  development  of  evidence  on  behalf 
of  the  Black  Lung  Disability  Trust  Fund. 
These  dual  roles  may  affect  the  degree 
to  which  the  district  director  is  viewed 
as  a  neutral  arbiter  of  the  issues  before 
him.  An  appearance  of  a  conflict  of 
interest  is  particularly  troubling  in  a 
case  in  which  there  is  no  operator  liable 
for  the  payment  of  benefits,  and  the 
claimant  lacks  representation.  In  order 
to  minimize  any  appearance  of 
unfairness,  the  Department  believes  that 
conferences  should  be  held  only  when 
all  parties  are  capable  of  making 
informed  judgments  to  protect  their  own 
interests.  Accordingly,  in  addition  to 
explaining  why  holding  a  conference  in 
a  particular  claim  would  be  beneficial, 
the  Department  will  inform  the  parties 
that  no  conference  will  be  held  if  all 
parties  do  not  have  representation.  In 
the  event  that  a  claimant  is  not 
represented,  the  district  director  will 
not  hold  a  conference.  An  appointed  lay 
representative  is  sufficient,  however,  to 
allow  an  informal  conference  to  go 
forward,  20  CFR  725.362.  725.363 
(1999).  The  regulation  extends  the  same 
protection  to  operators  that  are  neither 
insured  nor  self-insured.  Many  self- 
insured  coal  mine  operators  and 
insurers  do  not  obtain  formal 
representation  at  this  stage  of 
adjudication,  but  have  claims 
processing  personnel,  either  in  their 
offices  or  in  the  claims  servicing 
organizations  that  they  use.  who  are 
knowledgeable  concerning  the 
entitlement  and  liability  criteria  of  the 
Black  Lung  Benefits  A  ct  and  its 
implementing  regulations.  The 
Department  believes  that  such 
personnel  should  be  able  to  enter  into 
binding  stipulations  on  behalf  of  the 
self-insured  or  insured  coal  mine 
operator.  The  Department  has  replaced 
the  reference  to  §  725.362  in  subsection 
(d)  with  a  reference  to  subsection  (b)  to 
accomplish  this  result.  Accordingly,  the 
regulation  deems  that  such  operators  are 
represented  for  purposes  of  scheduling 
an  informal  conference.  By  contrast,  the 
Department  intends  that  operators  that 
are  neither  insured  nor  self-insured — 
operators  that  are  not  often  called  upon 
to  participate  in  the  adjudication  of 
black  lung  benefits  claims — should  not 
be  asked  to  enter  into  stipulations 
without  the  benefit  of  a  formal 
representative's  advice.  Because  there 
will  no  longer  be  any  conferences 
involving  unrepresented  claimants,  the 
Department  has  deleted  the  last  two 
sentences  of  subsection  (e).  The  district 
director  may  continue  to  exercise  his 
discretion,  however,  to  determine 
whether  parties  understand  any 
stipulations  which  they  are  asked  to 


enter.  Exercise  of  this  discretion  is 
particularly  important  where  a  claimant 
is  represented  by  a  lay  representative. 

(c)  One  comment  submitted  in 
connection  with  the  first  notice  of 
proposed  rulemaking  and  renewed  in 
connection  with  the  second  notice  of 
proposed  rulemaking  objects  to  the 
regulation  contending  it  improperly 
provides  for  an  adjudication  of  the 
claim  before  the  district  director  that  is 
neither  on  the  record  nor  under  oath. 
The  commenter  also  objects  generally  to 
the  discretion  given  the  district  director 
to  determine  the  procedures  to  be  used 
at  the  conference.  The  Department 
recognizes  that  the  informal  conference 
will  not  be  conducted  under  oath  and 
on  the  record,  but  believes  that  the 
changes  it  has  made  to  the  informal 
conference  procedures  obviate  this 
objection.  As  revised,  an  informal 
conference  will  only  be  held  if  all 
parties  to  a  claim  are  represented  or  are 
deemed  to  be  represented.  This  revision 
removes  the  danger  that  the  district 
director  will  be  able  to  obtain  a 
stipulation  from  an  unsophisticated 
party.  Moreover,  following  the 
termination  of  the  informal  conference 
proceedings,  the  district  director  will 
issue  a  proposed  decision  and  order. 
The  district  director's  "adjudication"  of 
the  claim  is  thus  subject  to  the  consent 
of  the  parties.  A  request  for  a  hearing 
will  require  the  district  director  to 
forward  the  claim  to  the  Office  of 
Administrative  Law  Judges  for  de  novo 
adjudication.  Consequently,  the  district 
director's  inability  to  conduct  the 
informal  conference  under  oath,  and  to 
have  the  conference  transcribed,  will 
not  affect  the  substantive  rights  of  any 

party. 

(d)  No  other  comments  have  been 
received  concerning  this  section. 

20  CFR  725.417 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  subsection  (b)  to  incorporate 
the  limitations  on  documentary 
evidence  contained  in  §  725.414.  62  FR 
3361  (Jan.  22.  1997).  The  Department 
did  not  discuss  §  725.417  in  its  second 
notice  of  proposed  rulemaking.  See  list 
of  Changes  in  the  Department's  Second 
Proposal.  64  FR  54971  (Oct.  8.  1999). 

(b)  The  Department  has  revised 
subsection  (b)  to  clarify  the  district 
director's  authority  to  seek  additional 
information  on  the  issue  of  responsible 
operator  liabihty  even  after  he  has  held 
a  conference.  The  conference  may 
provide  the  district  director  with 
additional  information  regarding  the 
claimant's  employment  history. 
Accordingly,  subsection  (b)  authorizes 
the  district  director  to  issue  another 
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notification  of  potential  operator 
liability  under  §  725  407  and/or  another 
schedule  for  the  submission  of 
additional  evidence  under  §  725.410. 

(c)  One  comment  objected  to  the 
requirement  in  proposed  subsection  (d) 
that  parties  respond  in  writing  to  the 
district  director's  memorandum  of 
conference.  The  Department  agrees  that 
this  response  is  unnecessary,  and  has 
further  streamlined  its  informal 
adjudication  of  claims  by  eliminating  in 
its  entirety  the  memorandum  of 
conference  and  the  required  response 
that  would  have  followed  Instead,  at 
the  conclusion  of  informal  conference 
proceedings,  including  the  submission 
of  any  additional  evidence,  the  district 
director  will  issue  a  proposed  decision 
and  order  under  §  725.418.  The 
Department  has  also  revised  subsection 
fb)  in  order  to  clarify  the  meaning  of  the 
sentence. 

(d)  One  comment  urges  the 
Department  to  create  a  time  limit  within 
which  the  district  director  must  issue  a 
decision  after  holding  a  conference. 
Subsection  (c),  20  CFR  725.417(c) 
(1999).  requires  the  district  director  to 
issue  a  decision  within  20  days  of  the 
conclusion  of  the  informal  conference 
proceedings.  Consequently,  no  change 
in  the  regulation  is  required, 

(e)  One  comment  sunmitted  in 
connection  with  the  first  notice  of 
proposed  rulemaking  recommended 
amending  subsection  fb)  to  allow 
submission  of  post-conference 
supplementary  reports  from  any 
physician  who  has  already  prepared  a 
report  if  clarification  of  the  phvsician's 
report  is  needed.  No  change  in  the 
proposed  regulation  is  necessarv.  A 
party  may  request  the  opportunity  to 
submit  additional  evidence  post- 
conference  which  may  further  support 
its  position  or  a  physician's  views.  The 
only  restriction  imposed  by  subsection 
(b)  is  that  such  additional  evidentiary 
development  cannot  circumvent  the 
numerical  limitations  in  §  725.414.  To 
the  extent  that  the  comment  implies  a 
■■clarif\-ing"  report  should  be  considered 
an  extension  of  the  initial  report,  the 
Department  disagrees.  Excluding 
supplementary  reports  from  the 

§  725.414  limitations  would  create  an 
exception  which  eviscerates  the 
limitation.  A  party  could  invite 
comment  from  the  physician  on  almost 
any  aspect  of  the  medical  evidence  in 
the  record  under  the  guise  of 
"clarifying"  the  physician's  views  in 
light  of  that  evidence.  In  effect,  the 
supplementary  report  would  constitute 
another  medical  report.  Moreover,  any 
internal  ambiguity  or  omission  in  the 
physician's  opinion  should  be  apparent 
upon  receipt  and  review  of  the  report. 


and  can  therefore  be  corrected  before 
submitting  the  report  into  the  record.  If. 
however,  some  aspect  of  a  physician's 
report  has  been  the  subject  of  rebuttal 
evidence  by  an  opposing  party, 
§  725.414  does  allow  the  rehabilitation 
of  the  original  report  by  the  submission 
of  a  clarif\ing  report  from  the  original 
doctor.  Such  rehabilitative  evidence  is 
allowed  bv  the  evidentiarv  limitations 
in  §725.414. 

(f)  One  comment  argues  that  the 
regulation  is  questionable  in  light  of  the 
changes  made  to  §  725.414.  In  the 
absence  of  any  further  explanation  by 
the  commenter,  the  Department  is 
unable  to  respond. 

(g)  The  Department  received  no  other 
comments  concerning  this  section. 

20  CFR  725.418 

(a)  The  Department  proposed  revising 
subsection  (a)  in  its  first  notice  of 
proposed  rulemaking  to  identify  the 
proposed  decision  and  order  as  the  step 
which  follows  a  district  director's 
memorandum  of  conference  or,  if  no 
conference  was  held,  the  period 
established  by  the  district  director  for 
the  submission  of  evidence.  The 
revision  was  intended  to  require  the 
issuance  of  a  proposed  decision  and 
order  in  each  case,  and  to  eliminate  the 
district  director's  option  of  referring  the 
case  for  a  hearing  without  issuing  a 
proposed  decision  and  order.  62  FR 
3361  (Jan.  22,  1997).  The  Department 
did  not  discuss  §  725.418  in  its  second 
notice  of  proposed  rulemaking.  See  list 
of  Changes  in  the  Department's  Second 
Proposal,  64  FR  54971  (Oct.  8,  1999). 

(b)  The  Department  has  added 
subsection  (d)  to  provide  explicitly  that, 
to  the  extent  he  has  not  done  so  before, 
the  district  director  must  dismiss,  as 
parties  to  the  claim,  all  potentially  liable 
operators  except  one.  Moreover,  the 
regulation  guarantees  that  no  operator 
may  be  the  finally  designated 
responsible  operator  unless  it:  (1)  Was 
notified  of  its  potential  liability 
pursuant  to  §  725.407,  and  thus  given 
the  opportunity  to  submit  evidence 
under  §  725.408:  and  (2)  given  the 
opportunity  to  submit  additional 
evidence  relevant  to  the  liability  of 
other  potentially  liable  operators  and 
the  claimant's  eligibility  pursuant  to 
§725.410. 

(c)  The  Department  has  deleted  the 
reference  in  the  first  sentence  of 
subsection  (a)  to  the  parties'  responses 
to  the  district  director's 
recommendations  because  a  district 
director  will  no  longer  issue  a 
memorandum  of  conference  following 
the  termination  of  conference 
proceedings.  See  preamble  to  §  725.416. 
In  its  place,  the  Department  has  added 


a  reference  to  the  20-day  time  period 
provided  by  §  725.417(c)  within  which 
the  district  director  must  issue  a 
proposed  decision  and  order.  In 
addition,  the  Department  has  replaced 
the  reference  to  §  725.413(c)(2)  with  a 
reference  to  725.410(b)  in  order  to 
reflect  changes  to  those  regulations.  The 
Department  has  deleted  the  words  "to 
be"  in  the  first  sentence  of  subsection 

(a)  as  un     cessary,  and  has  revised  the 
last  sen'  :ice  of  subsection  (a)  to  clarify 
the  meaning  of  the  regulation.  The 
Department  has  also  revised  subsection 

(b)  to  clarify  that  the  proposed  decision 
and  order  is  the  document  that  must  be 
served  on  the  parties  by  certified  mail. 

(d)  A  number  of  comments  objected  to 
the  Department's  proposed  revision  of 
§  725.411,  which  would  have  treated  a 
hearing  request  filed  before  the 
conclusion  of  district  director 
processing  as  a  request  for  the  further 
adjudication  of  the  claim.  See  62  FR 
3356  (Jan.  22,  1997).  The  Department 
believes  that  its  amended  procediu-es  in 
§§  725.410  through  725.412,  725.416— 
725.417,  will  eliminate  much  of  the 
confusion  that  has  led  parties  to  file 
hearing  requests  before  the  conclusion 
of  administrative  processing.  Whereas 
the  Department's  original  proposal 
authorized  the  district  director  to  issue 
an  initial  finding,  a  memorandum  of 
conference,  and  a  proposed  decision 
and  order,  the  revised  regulations 
provide  for  the  issuance  of  only  one 
decisional  document  in  most  cases:  A 
proposed  decision  and  order.  The 
Department  does  agree,  however,  that  it 
should  honor  any  hearing  request  that  is 
filed  by  a  party  even  if  it  is  filed  before 
the  conclusion  of  a  district  director's 
processing.  Accordingly,  the 
Department  has  added  subsection  (c)  to 
require  that  the  proposed  decision  and 
order  apprise  parties  of  their  right  to  a 
hearing.  Where  a  party  has  previously 
filed  a  hearing  request,  and  can 
reasonably  be  said  to  be  aggrieved  by 
the  proposed  decision  and  order,  the 
district  director  will  inform  the  party 
that  the  case  will  be  referred  to  die 
Office  of  Administrative  Law  Judges 
unless  the  party  revokes  its  previous 
request.  In  the  case  of  a  claimant  who 
has  previously  requested  a  hearing,  the 
district  director  will  forward  the  case  if 
he  has  denied  benefits.  In  the  case  of  an 
operator  who  has  previously  requested 
a  hearing  on  either  the  claimant's 
eligibility  or  its  liability  for  benefits,  the 
district  director  will  forward  the  case  if 
he  has  awarded  benefits. 

(e)  One  comment  submitted  in 
connection  with  the  first  notice  of 
proposed  rulemaking  and  renewed  in 
response  to  the  second  notice  of 
proposed  rulemaking  expresses  general 


dissatisfaction  with  the  issuance  of  a 
proposed  decision  and  order  calling  it 
an  unnecessary  procedural  step.  The 
issuance  of  this  dociunent,  however,  is 
the  logical  culmination  of  the  claims 
adjudication  process  at  the  district 
director  level.  Under  the  revised 
procedures  adopted  by  the  Department, 
it  will  serve  as  the  district  director's 
only  attempted  resolution  of  the  issues 
of  claimant  eligibility  and  operator 
liability.  The  proposed  decision  and 
order  thus  serves  either  as  a  final 
disposition  of  the  claim  if  the  parties 
accept  the  decision,  or  as  the  conclusion 
of  the  initial  stage  of  adjudication  if  a 
party  aggrieved  by  the  result  intends  to 
pursue  the  case  to  the  hearing  stage.  The 
Department  therefore  rejects  the 
suggestion  that  a  proposed  decision  and 
order  is  unnecessary. 

(fl  No  other  comments  were  received 
concerning  this  section. 

20  CFR  725.419 

The  Department  received  two 
comments  relevant  to  §  725.419,  This 
section  was  not  open  for  comment;  only 
technical  changes  were  made  to  it.  See 
62  FR  3340-41  (Jan,  22. 1997);  64  FR 
54970  (Oct.  8,  1999),  Therefore  no 
changes  are  being  made  in  it. 

20  CFR  725.421 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
deleting  language  in  subsection  (a)  to 
allow  district  directors  to  maintain  the 
files  of  cases  which  have  been  referred 
to  the  Office  of  Administrative  Law 
Judges.  Formerly,  those  files  had  been 
sent  to  the  national  office  of  OWCP's 
Division  of  Coal  Mine  Workers' 
Compensation.  62  FR  3361  (Jan.  22, 
1997).  The  Department  did  not  discuss 
§  725.421  in  its  second  notice  of 
proposed  rulemaking.  See  list  of 
Proposed  Changes  in  the  Department's 
Second  Proposal,  64  FR  54971  (Oct.  8, 
1999). 

(b)  The  Department  has  revised 
subsection  (b)(3)  to  ensure  that  the 
record  is  sufficient  to  establish  that  the 
district  director  provided  the  finally 
designated  responsible  operator  with 
notification  of  its  status  as  a  potentially 
liable  operator  under  §  725.407  as  well 
as  its  designation  as  the  responsible 
operator  pursuant  to  §  725.410.  In 
addition,  the  Department  has  revised 
subsection  (b)(4)  to  ensure  that  the 
record  forwarded  to  the  Office  of 
Administrative  Law  Judges  contains 
only  medical  evidence  submitted  by  the 
claimant  and  the  finally  designated 
responsible  operator  or  fund,  as 
appropriate.  See  explanation 
accompanying  §§  725.414,  725.415.  All 
evidence  relevant  to  the  issue  of 


operator  liability  shall  be  made  a  part  of 
the  record. 

(c)  In  subsection  (a),  the  Department 
has  added  the  word  "evidentiary"  and 
deleted  the  phrase  "in  the  claim"  to 
clarify  the  meaning  of  the  sentence. 

(d)  One  comment  submitted  in 
connection  with  the  Department's  first 
notice  of  proposed  rulemaking  objects  to 
subsection  (c)  because  it  requires  a  party 
to  pay  for  copies  of  documents  which 
have  previously  been  provided.  The 
commenter  argues  that  claimants  in 
particular  are  unaware  of  the 
importance  of  keeping  all  documents 
associated  with  their  claims.  No  change 
is  made  in  response  to  this  comment. 
Subsection  (c)  is  a  rule  of  general 
applicability,  and  affects  responsible 
operators  and  insurance  carriers  as  well 
as  claimants.  The  provision  states  that  ' 
the  district  director  shall  determine  the 
amount  of  the  copying  fee.  It  therefore 
allows  the  district  director  to  consider 
mitigating  factors  (the  individual's 
financial  condition,  the  cost  of  the 
documents  being  replaced,  etc.)  as 
grounds  for  reducing  or  waiving  the 
copying  fee.  No  other  comments 
concerning  this  section  were  received, 
and  no  changes  have  been  made  in  it. 

■  20  CFR  725.422 
« 

The  Department  received  several 
comments  relevant  to  §  725.422.  This 
section  was  not  open  for  comment;  it 
was  repromulgated  without  alteration 
for  the  convenience  of  the  reader;  see  62 
FR  3341  (Jan.  22,  1997):  64  FR  54971 
(Oct.  8,  1999).  Therefore,  no  changes  are 
being  made  in  it. 

20  CFR  725.423 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
the  addition  of  §  725.423  to  consolidate 
all  of  the  provisions  governing 
extensions  of  time  in  subpart  E  of  part 
725.  Widi  the  exception  of  two  time 
periods,  one  in  §  725.41  l(a)(l)(i) 
governing  a  claimant's  response  to  an 
unfavorable  initial  finding  and  the  other 
in  §  725.419  governing  responses  to  a 
district  director's  proposed  decision  and 
order,  the  proposed  regulation  would 
have  allowed  any  time  period  to  be 
extended  for  good  cause  shown 
provided  a  request  for  an  extension  was 
filed  before  the  time  period  expired.  62 
FR  3361  (Jan.  22,  1997).  The  Department 
did  not  discuss  §  725.423  in  its  second 
notice  of  proposed  rulemaking.  See  list 
of  Proposed  Changes  in  the 
Department's  Second  Proposal,  64  FR 

•  54971  (Oct.  8,  1999). 

(b)  The  Department  has  eliminated 
the  reference  in  §  725.423  to  the  time 
period  set  forth  in  §  725.411(a)(1) 
because  that  time  period  has  been 


eliminated  from  the  regulations.  See 
preamble  to  §§725.410-.41 3. 

(c)  One  comment  submitted  in 
connection  with  the  first  notice  of 
proposed  rulemaking  objects  to  a  single 
regulation  governing  extensions  of  time. 
The  commenter  would  prefer  individual 
provisions  in  each  affected  regulation  to 
add  clarity  to  the  proceedings.  The 
Department  disagrees.  In  terms  of  an 
efficient  structure  for  the  program 
regulations,  a  single  provision  with 
application  to  the  entire  Subpart  E  is 
more  logical  than  a  series  of  repetitive 
provisions  added  to  each  regulation 
containing  a  time  frame  for  action. 

(d)  One  comment  submitted  in 
connection  with  the  first  notice  of 
proposed  rulemaking  urges  explicit 
recognition  that  a  request  for  an 
extension  of  time  may  be  honored  even 
if  submitted  after  the  time  period  for 
taking  action  has  expired.  This 
suggestion  cannot  be  adopted.  A  "well- 
settled"  principle  of  the  black  lung 
program  requires  the  parties  to  "strictly 
adhere  to  the  substantive  and 
procedural  requirements  of  the  Black 
Lung  Benefits  Act  and  its  implementing 
regulations."  Jordan  v.  Director.  OWCP. 
892  F.2d  482,  486  (6th  Cir.  1989).  Strict 
adherence  to  clearly  delineated  time 
frames  for  taking  action  promotes  "a 
just,  efficient  and  final  resolution"  of 
claims.  892  F.2d  at  487.  Any  party, 
however,  may  ask  for  additional  time  to 
act.  The  Department  believes  a 
requirement  that  the  extension  be 
sought  before  the  time  for  acting  elapses 
is  reasonable.  See  generally  Fetter  v. 
Peabodv  Coal  Co..  6  Black  Lung  Rep.  1- 
1173,  1-1175  (1984).  Each  party  has 
notice  of  when  some  action  must  be 
taken  during  the  adjudication  process. 
Even  if  the  party  cannot  complete  the 
action  itself,  it  may  at  least  complete  the 
request  for  additional  time.  Submitting 
a  timelv  request  for  an  extension  is  not 
an  onerous  burden. 

(e)  One  comment  recommends 
including  proposed  §  725.411(a)(l)(i) 
among  the  time  periods  which  can  be 
extended.  As  originally  proposed, 
section  725.411(a)(l)(i)  would  have 
afforded  a  claimant  who  has  been 
denied  benefits  one  year  from  the 
district  director's  initial  finding  within 
which  to  request  further  adjudication. 
The  revisions  made  by  the  Department 
to  §§  725.410-413  have  eliminated  the 
time  period  in  §  725.411(a)(l)(i). 
Accordingly,  the  comment  is  no  longer 
relevant. 

(f)  One  comment  urges  the 
Department  to  specif>-  that  a  party 
cannot  seek  an  extension  of  its  right  to 
file  a  request  for  modification  under 

§  725.310  if  that  request  is  not  filed 
before  the  expiration  of  the  one-year 
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time  period.  By  its  terms,  section 
725,423  governs  the  extension  of  time 
periods  in  subpart  E  of  part  725.  It  thus 
does  not  govern  section  725.310.  \vhi(  h 
is  located  in  subpart  ('..  The  Dep.irtaifnt 
does  nrtt  believe  that  a  catchall 
provision  for  the  entire  part  725  is 
appropriate,  and,  in  the  absence  of  such 
a  provision,  believes  that  i^  725.423 
should  not  include  a  reference  to  auv 
regulations  outside  of  subpart  E. 

(g)  One  comment  argues  that  the 
Department  should  not  create  a  non- 
statutory jurisdictional  bar  bv  refusing 
to  permit  an  extension  of  time  in  the 
case  of  a  proposed  decision  and  order. 
The  commenter  argues  that  the 
Departmt-nt's  regulation  \  iolates  the 
rights  of  parties  under  the 
Administrative  Procedure  Act  and  the 
Black  Lung  Benefits  Act  to  obtain  a 
hearing.  The  Department  disagrees.  The 
time  limit  established  by  §  715,419  for 
responding  to  a  propo.sed  decision  and 
order  is  necessary  to  create  finality  in 
those  cases  where  no  party  contests  the 
district  director's  initial  adjudit:ation  of 
a  claim.  In  the  event  that  the 
Department  issues  a  proposed  de(  ision 
and  order  awarding  benefits  and  the 
designated  responsible  operator  fails  to 
respond  in  a  timely  manner,  the 
Department  must  be  able  to  enforce  the 
award  against  the  operator.  Enforcement 
of  an  award  under  §  21(d)  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act,  33  U,S,C.  921(d).  as 
incorporated  by  30  U.S.C.  932(a),  and 
the  collection  of  benefits  owed  the  Black 
Lung  Disability  Trust  Fund  under  30 
U.S.C.  934,  however,  require  that  the 
decision  and  order  awarding  benefits  be 
final.  The  time  limit  in  the  current 
version  of  tj  725.419,  20  CFR  725.419 
(1999).  has  been  interpreted  to  be 
jurisdictional.  Freeman  United  Coal 
Mining  Co  v.  Benefits  Review  Board.  942 
F.2d  415,  422  (7th  Cir.  1991).  and 
§  725.423  simply  recognizes  that 
interpretation.  Contrary  to  the 
commenter's  suggestion,  assigning 
finality  to  a  district  director's  proposed 
decision  and  order  awarding  benefits  in 
the  absence  of  a  timely  objection  by  the 
designated  responsible  operator  violates 
no  provision  in  the  Administrative 
Procedure  .Act  or  the  Black  Lung 
Benefits  Act  Nothing  in  either  statute 
requires  the  Department  to  give  effect  to 
a  party's  late  request  for  a  hearing 
following  the  conclusion  of  the  district 
director's  administrative  proceedings. 

(h)  No  other  comments  were  received 
concerning  this  section. 


Subpart  F 

2U  CFR  725.452 

(a)  The  Department  proposed  adding 
subsection  (d)  in  its  first  notice  of 
proposed  rulemaking  to  prohibit  the 
deciding  of  a  case  without  holding  a 
hearing  unless  the  administrative  law 
ludge  believes  an  oral  hearing  is  not 
necessary,  notifies  the  parties  that  he 
intends  to  decide  the  case  on  the  record, 
and  the  parties  do  not  object.  62  FR 
33(il  ()an.  22.  1997).  The  Department 
did  not  discuss  this  regulaticm  in  its 
second  notice  of  proposed  rulemaking. 
See  list  of  Changes  in  the  Department's 
Second  Proposal.  64  FR  54971  (Oct,  8. 
1999). 

(b)  One  comment  objects  to  the 
Department's  insistence  on  an  in-person 
ht-aring  The  commenter  states  that  an 
ailministrative  law  judge  should  be 
entitled  to  decide  whether  a  hearing  is 
necessary  in  the  event  that  the  parties 
disagree.  The  regulation  reflects  the 
Department's  consistent  position  that 
any  partv  is  entitled  to  a  hearing  before 
an  administrative  law  judge  in  a  case 
that  is  not  appropriate  for  summarv 
)udgment.  Section  19(c)  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  requires  a  hearing 
"upon  appluation  of  any  interested 
partv"  33  U.S.C.  919(c),  as  incorporated 
bv  30  use.  932(a).  In  its  recent 
decision  in  Rabbins  v.  C\'pms 
Cumberland  Coal  Co..  146  F.3d  425,  430 
(6th  Cir   199H).  the  Sixth  Circuit 
recognized  the  existence  of  such  a  right 
in  a  modification  proceeding.  See  also 
Ckinningham  v.  Island  Creek  Coal  Co.. 
144  F  3d  3HK.  389-90  (6th  Cir.  1998); 
Pyro  Mining  Co.  v.  Slaton.  879  F.2d  187. 
190  (6th  Cir.  1989).  The  Robbms  court 
explained  several  reasons  for  requiring 
an  in-person  htsaring: 

The  mere  fact  that  parties  rarelv  bring  a 
live  expert  is  immalerial.  (The  claimantl 
stiiiuld  havtf  had  the  upporlunitv  to  bring  a 
live  expert.  Additionally,  although  the  AL) 
required  any  dot  umentary  evidence  to  be 
introduced  in  advance,  the  Director  correctly 
points  out  thai  |the  claimant)  t;ould  request 
and  rei  eive  permission  at  a  hearing  to 
introduce  additional  documentarv  evidenc  e. 

146  F.3d  at  429.  The  in-person  hearing 
also  allows  the  parties  to  offer  lav 
testimonv  on  such  issues  as  the  miner's 
employment  and  medical  history. 
Finally,  the  Department  believes  that 
guaranttseing  the  ability  of  all  parties  to 
appear  before  a  highly  qualified 
administrative  law  judge  increases  the 
parties'  confidence  in  the  fairness  and 
impartialitv  of  the  adjudication  process. 
Contrary  to  the  commenter's  suggestion, 
the  Department  does  not  insist  that  an 
in-person  hearing  must  be  held  in  everv* 
case.  The  parties  remain  free  to  move  for 


summary  judgment  under  subsection  (c) 
in  those  rare  cases  where  there  is  no 
genuine  dispute  as  to  a  material  issue  of 
fact.  In  all  other  cases,  however,  the 
Department's  revised  regulation  gives 
each  party  to  a  claim  the  right  to  insist 
on  an  in-person  hearing.  Permitting  the 
cancellation  of  a  hearing  over  the 
objection  of  even  one  of  the  parties,  in 
a  case  involving  disputed  facts,  would 
contravene  the  explicit  command  of  33 
U.S.C.  919.  as  incorporated  by  30  U.S.C. 
932(a).  No  other  comments  were 
received  concerning  this  section,  and  no 
changes  have  been  made  in  it. 

20  CFR  725.453 

Although  the  Department  received 
comments  under  this  section,  the 
regulation  was  not  open  for  comment. 
see  62  Fed.  Reg.  3341  ()an.  22,  1997);  64 
Fed.  Reg.  54970-71  (Oct.  8.  1999).  The 
regulation  was  repromulgated  onlv  for 
the  convenience  of  readers. 
Accordingly,  no  changes  are  being  made 
in  this  section, 

20  CFR  725.454 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
eliminating  the  provision  allowing 
administrative  law  judges  to  reopen  the 
record  for  the  receipt  of  additional 
evidence  for  "good  cause."  62  FR  3361 
(Ian.  22.  1997).  The  Department's 
proposal  reflected  the  evidentiary 
limitations  then  imposed  bv  §  725.414. 
The  Department  did  not  discuss  the 
regulation  in  its  second  notice  of 
proposed  rulemaking.  See  list  of 
Changes  in  the  Department's  Second 
Proposal.  64  FR  54971  (Oct.  8.  1999). 

(b)  Several  comments  submitted  in 
response  to  both  the  Department's  1997 
proposal  and  its  1999  reproposal  oppose 
removal  from  the  current  regulation  of 
the  administrative  law  judge's  authority 
to  reopen  the  record  to  receive 
additional  evidence  for  good  cause 
shown.  The  Department  responded  to 
those  objections  when  it  reproposed 

§  725.414(c).  (d)  and  §  724.456(b)  for 
additional  comment.  64  FR  54994-95 
(Oct.  8.  1999).  At  that  time,  the 
Department  changed  the  proposed 
standard  for  the  admission  of 
documentary  medical  evidence  in 
excess  of  the  regulations'  numerical 
limitations  from  one  of  "extraordinarv' 
circumstances"  to  "good  c:ause."  while 
leaving  the  standard  for  admission  of 
additional  evidence  relating  to  operator 
liability — evidence  that  was  not 
submitted  to  the  district  director — one 
of  extraordinary  circumstances.  In  any 
event,  the  standard  to  be  used  to  govern 
the  introduction  of  documentary 
evidence  while  a  case  is  pending  before 
the  Office  of  Administrative  Law  fudges 


more  properly  belongs  in  §  725.456,  and 
it  remains  there.  In  that  regulation, 
medical  evidence  in  excess  of  the 
limitations  contained  in  §  725.414  may 
be  admitted  into  the  record  upon  a 
showing  of  good  cause.  No  change  has 
been  made  in  §  725.454  in  response  to 
these  comments. 

(c)  One  comment  recommends 
clarifying  subsection  (a)  to  underscore 
the  claimant's  right  to  request  a  hearing 
site  somewhere  outside  the  75-mile 
radius  around  his  residence  for  the 
convenience  of  his  representative.  No 
change  is  made  in  response  to  this 
conunent.  Subsection  (a)  specifically 
provides  that  a  claimant  may  request  an 
alternate  location,  and  does  not  limit  the 
site  to  a  specific  area  or  distance  firom 
the  claimant's  residence.  A  claimant 
may  therefore  request  the  administrative 
law  judge  to  move  the  hearing  site 
beyond  the  75-mile  boundary. 
Claimants,  however,  cannot  be  accorded 
an  unqualified  right  to  determine  where 
hearings  should  be  convened.  All 
matters  relating  to  the  conduct  of  the 
hearing  are  ultimately  the  responsibility 
of  the  administrative  law  judge.  He  or 
she  must  balance  the  interests  and  rights 
of  all  the  parties  against  the 
convenience  of  a  particular  site  for  the 
claimant.  Consideration  must  also  be 
given  to  administrative  convenience  and 
the  efficient  allocation  of  human  and 
financial  resources  in  general.  An 
administrative  law  judge  generally 
schedules  several  claims  for 
adjudication  in  one  location. 

(d)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.456 

(a)  The  Department  proposed  revising 
section  725.456  in  its  first  notice  of 
proposed  rulemaking  in  order  to  reflect 
its  original  proposal  in  §  725.414 
requiring  parties  to  submit  all  of  their 
documentary  evidence  to  the  district 
director.  As  originally  proposed,  section 
725.456  would  have  prohibited  the 
introduction  of  any  additional  evidence 
before  the  administrative  law  judge  in 
the  absence  of  extraordinary 
circumstances.  62  FR  3361-62  {Jan.  22, 
1997).  In  its  second  notice  of  proposed 
rulemaking,  the  Department  eliminated 
the  requirement  in  §  725.414  that  parties 
submit  all  of  their  documentary  medical 
evidence  to  the  district  director  in  the 
absence  of  extraordinary  circumstances, 
although  it  retained  that  requirement 
with  respect  to  documentary  evidence 
relevant  to  the  issue  of  operator  liability. 
Instead,  the  Department  proposed 
allowing  admission  of  documentary 
medical  evidence  in  excess  of  the 
§  725.414  numerical  limitations  upon  a 


showing  of  good  cause.  Accordingly,  in 
its  second  proposal,  the  Department 
revised  section  725.456.  adding 
subsecUons  ft-ora  20  CFR  725.456  (1999) 
to  govern  the  submission  of 
documentary  medical  evidence  to  the 
administrative  law  judge.  20  CFR 
725.456(b)(l)-(3),  (c).  (d)  (1999).  The 
Department  also  revised  subsection  (f), 
now  subsection  (e),  to  reflect  changes  to 
§  725.406.  64  FR  54996  (Oct.  8,  1999). 
(b)  A  number  of  comments  object  to 
the  Department's  addition  of  proposed 
subsection  (c)  to  §  725.456.  which 
prohibits  parties  from  introducing 
documentary  evidence  at  the  formal 
hearing  that  was  in  their  possession 
while  the  case  was  pending  before  the 
district  director  and  was  withheld  from 
the  district  director  or  any  other  party. 
Several  of  the  comments  argue  under  a 
parallel  provision,  proposed 
§  725.414(e).  that  the  provision  will 
most  severely  affect  claimants  who  are 
not  represented  by  counsel  while  the 
case  is  pending  before  the  district 
director,  and  who  may  unwittingly  fail 
to  provide  the  district  director  with 
evidence  that  they  have  developed. 
Another  comment  urges  the  Department 
to  harmonize  subsection  (c)  with  section 
725,414{e}. 

Subsection  (c)  was  originally 
promulgated  by  the  Department  in  1978. 
and  was  designed  to  ensure  that  the 
district  director's  initial  determination 
of  the  claimant's  eligibility  was  based 
on  all  of  the  available  evidence 
regarding  the  miner's  medical 
condition.  The  subsection  was  also 
designed  to  ensure  that  the  parties  had 
adequate  time  to  respond  to  an 
opponent's  evidence.  See  43  FR  36794, 
36798  (Aug.  18,  1978).  The  revised 
regulations,  however,  will  significantly 
alter  the  adjudication  of  black  lung 
benefits  cases.  In  particular,  the  district 
director  will  make  his  initial 
determination  in  reliance  on  a  complete 
pulmonary  evaluation  performed  by  a 
highly  qualified  physician,  and  will 
already  have  all  of  the  evidence  relevant 
to  the  identification  of  the  responsible 
coal  mine  operator.  Moreover,  as  the 
commenters  point  out,  an  unrepresented 
claimant  who  obtains  an  opinion  from 
his  treating  physician  may  inadvertently 
fail  to  submit  it  to  the  district  director, 
and.  under  proposed  subsection  (c), 
would  be  prevented  from  submitting  it 
thereafter  to  the  administrative  law 
judge.  In  addition,  the  20-day 
requirement  in  subsection  (b)(2)  will 
ensure  that  parties  have  an  adequate 
period  in  which  to  respond  to  the 
opposing  party's  evidence.  Thus,  the 
Department  does  not  bejieve  that 
subsection  (c)  remains  necessary. 
Neither  of  the  stated  bases  for  the 


original  adoption  of  the  rule  remain. 
Accordingly,  proposed  subsection  (c)  is 
deleted,  and  proposed  subsections  (d). 
(e),  and  (f)  are  redesignated  as 
subsections  (c).  (d).  and  (e). 
respectively.  The  Department  has  made 
a  corresponding  deletion  of  proposed 
section  725.414(e).  Since  both 
subsections  are  now  deleted,  there  is  no 
need  to  harmonize  them. 

(c)  One  comment  argues  that  the 
Department's  revision  imposes 
increased  costs  on  coal  mine  operators 
by  "front-loading"  the  evidentiarv' 
development  process  in  claims  where 
such  development  is  unnecessarv'  or 
could  be  delayed.  This  comment 
appears  to  be  based  on  the  mistaken 
belief  that  the  Department's  regulations 
continue  to  require  the  parties  to  submit 
all  of  their  documentar>'  medical 
evidence  to  the  district  director.  The 
Department  revised  its  proposal  in  1999, 
and  §  725.456,  as  reproposed,  will  allow- 
both  the  claimant  and  the  designated 
responsible  operator  in  a  claim  to  delay 
their  development  of  documentarv' 
medical  evidence  until  shortly  before 
the  formal  hearing.  In  the  event  that  a 
claim  does  not  proceed  beyond  the 
district  director  level,  the  operator  will 
not  have  to  develop  any  medical 
evidence.  This  is  the  operators'  current 
practice  in  many  claims. 

The  Department  acknowledges, 
however,  that  operators  will  still  be 
required  to  submit  evidence  regarding 
their  potential  liability  for  the  claim  to 
the  district  director  while  the  claim  is 
being  adjudicated  at  this  earliest  stage. 
Under  the  former  regulations,  an 
operator  did  not  have  to  submit  any 
evidence  to  support  its  denial  of 
liability  until  the  case  was  referred  to 
the  Office  of  Administrative  Law  Judges 
for  a  formal  hearing.  In  a  number  of 
cases,  where  no  party  requested  a 
hearing,  the  operator  did  not  need  to 
develop  or  submit  this  evidence  at  all. 
Thus,  the  commenter's  observation  that 
the  revised  regulations  will  require  the 
"up-front"  development  of  evidence  is 
well-taken  with  respect  to  operator 
liability  evidence.  In  both  its  initial 
notice  of  proposed  rulemaking  and  its 
.second  notice  of  proposed  rulemaking, 
however,  the  Department  explained  its 
intention  to  require  potentially  liable 
operators  to  submit  evidence  relevant  to 
their  employment  of  the  miner  and  their 
financial  capability  to  pay  benefits  at 
the  earliest  possible  stage.  62  FR  3355- 
56  (Ian.  22.  1997):  64  FR  54990-91  (Oct. 
8,  1999).  In  these  final  regulations,  the 
Department  has  also  required  operator 
development  and  submission  of  any 
evidence  relevant  to  the  liability  of 
another  party  during  the  district 
director's  claims  processing.  Evidentiary 
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development  as  to  other  parties  will  be 
necessary,  however,  only  in  that  small 
percentage  of  claims  in  which  the 
identity  of  the  responsible  operator  is  in 
seriotis  question.  See  §  725.414(b).  The 
Department  continues  to  believe  that 
these  requirements  are  justified  bv  the 
Department's  need  to  ascertain  the 
positions  of  potentially  liable  operators 
on  these  issues  while  the  case  is 
pending  before  the  district  director, 
especially  given  the  fact  that  potentially 
liable  operators  other  than  the 
designated  responsible  operator  will  no 
longer  be  parties  once  a  case  has  been 
referred  to  the  Office  of  Administrative 
Law  fudges.  In  addition,  the  Department 
continues  to  believe  that  the  increased 
costs  that  operators  will  have  to  bear  as 
a  result  of  this  "front-loading"  will  not 
be  significant. 

(d)  One  comment  submitted  in 
response  to  the  1997  proposal  and  the 
1999  reproposal  states  that  the 
Department's  revision  eliminates  the 
authority  of  administrative  law  judges  to 
perform  certain  functions  Another 
comment  eirgues  that  the  revision 
marginalizes  administrative  law  judges 
and  demeems  their  powers  and  duties. 
Although  neither  comment  offers 
specific  examples  of  functions,  powers, 
and  duties  that  the  Department  has 
eliminated  by  revising  section  725  456, 
the  Department  has  independently 
reviewed  the  provision  and  does  not 
believe  that  it  eliminates  any  function 
currently  performed  by  the 
administrative  law  judge,  nor  any  power 
or  duty  that  administrative  law  judges 
currently  possess.  Under  the  revised 
regulations,  administrative  law  judges 
will  retain  full  authority  to  decide  any 
issue  in  respect  of  a  claim,  as  required 
by  section  19(a)  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act.  33 
U.S.C.  919(a),  as  incorporated  by  30 
U.S.C.  932(a).  Neither  the  Longshore  Act 
nor  the  Administrative  Procedure  Act 
gives  administrative  law  judges  the  right 
to  demand  that  more  evidence  be  made 
available  for  their  decision-making.  To 
the  extent  that  they  are  unpersuaded  by 
the  evidence  of  record,  the 
administrative  law  judge  must  decide 
that  issue  against  the  party  that  bears 
the  burden  of  producing  the  evidence 
on  that  issue 

(e)  One  comment  argues  that  the 
revised  regulation  denies  the  rights  of 
all  parties  to  fully  cross-examine 
adverse  evidence  and  witnesses.  The 
Department  does  not  agree  that  section 
725.456  affects  the  rights  of  any  party  to 
cross-examine  adverse  evidence  In 
Richardson  v  Perales.  402  U.S  388,  409 
(1971),  the  Supreme  Court  emphasized 
the  importance  of  preserving  the  parties' 
abilitj-  to  cross-examine  the  authors  of 
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written  medical  reports,  the  evidentiary 
basis  of  Social  Security's  disability 
determinations.  Similarly,  the 
Department's  regulations  provide  all 
parties  with  a  full  and  fair  opportunity 
to  conduct  cross-examination.  If  the 
author  of  a  report  testifies  at  the  hearing, 
the  opposing  party  may  clearly  avail 
itself  of  the  opportunity  to  conduct  live 
cross-examination.  In  cases  where  the 
documentary  medical  evidence  stands 
on  its  own,  the  opposing  party  may 
question  the  author  of  the  report  under 
conditions  determined  by  the 
administrative  law  judge.  See  §  725.459. 
Finally,  the  administrative  law  judge 
has  the  authority,  in  appropriate  cases, 
to  issue  a  subpoena  to  compel  the 
attendance  of  a  witness  at  the  hearing. 
In  addition,  in  any  case  involving 
documentary  medical  evidence,  the 
opposing  party  has  the  right,  under 
section  725.414.  to  submit  documentary 
rebuttal  evidence  of  its  own. 
Accordingly,  the  Department  does  not 
agree  that  its  revisions  to  725.456  in  any 
way  limit  the  right  of  parties  to  conduct 
an  effective  cross-examination. 

(f)  One  comment  argues  that  a  party 
should  not  be  required  to  make  an 
independent  showing  of  "good  cause" 
in  order  to  put  on  its  case.  The 
Department  does  not  agree  that 
§  725.456  prohibits  a  party  from  putting 
on  its  affirmative  case.  In  combination 
with  §  725.414.  this  provision  places 
reasonable  limitations  on  the  number  of 
medical  reports  and  tests  that  a  party 
may  submit  into  evidence.  A  showing  of 
"good  cause  "  is  necessary  only  in  the 
event  that  a  party  seeks  to  convince  the 
administrative  law  judge  that  the 
particular  facts  of  a  case  justify  the 
submission  of  additional  medical 
evidence,  either  in  the  form  of  a 
documentary  report  or  testimony.  The 
Department  believes  that  in  the  majority 
of  cases,  the  quantity  of  medical 
evidence  permitted  by  the  regulations, 
even  in  the  absence  of  a  good  cause 
showing,  will  provide  a  more  than 
adequate  evidentiary  basis  for  an 
administrative  law  judge  to  determine 
the  claimant's  eligibility  for  benefits. 

(g)  Three  comments  approve  of  the 
Department's  reinstatement  of  the  20- 
day  rule  governing  the  introduction  of 
documentary  evidence  before  the 
administrative  law  judge. 

(h)  One  comment  argues  that 
§  725.457(d)  is  invalid  in  that  it 
prohibits  a  physician  from  testifying  as 
to  medical  evidence  relevant  to  the 
miner's  condition  that  is  not  contained 
in  the  record.  This  comment  is  more 
appropriately  addressed  under  section 
725.457. 


(i)  No  other  comments  were  received 
concerning  this  section  and  no  other 
changes  have  been  made  in  it. 

20  CFR  725.457 

(a)  In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  subsection  (c)  to  conform  the 
regulation  to  the  requirement  then  in 
§  725.414  that  a  party  identify  all  of  its 
potential  witnesses  while  the  claim  was 
pending  before  the  district  director.  The 
Department  also  proposed  adding  a 
subsection  (d)  to  address  the 
.permissible  scope  of  a  medical  witness's 
testimony.  62  FR  3362  Qan.  22,  1997). 
In  light  of  changes  to  §  725.414  in  the 
second  notice  of  proposed  rulemaking, 
the  Department  proposed  altering  the 
witness  identification  requirement  so 
that  it  applied  only  to  witnesses  who 
were  testifying  to  the  liability  of  a 
potentially  liable  operator  or  the 
designation  of  the  responsible  operator. 
Thus,  under  the  reproposal.  the 
testimony  of  witnesses  relevant  to  the 
liability  of  a  potentially  liable  operator 
and/or  the  identificadon  of  the 
responsible  operator  was  permissible 
only  if  the  identity  of  that  witness  was 
disclosed  to  the  district  director. 

In  the  second  proposal,  the 
Department  eliminated  the  requirement 
that  parties  identify  their  medical 
witnesses  while  the  case  was  pending 
before  the  district  director  because,  as 
revised,  the  regulations  allowed  parties 
to  forego  development  of  medical 
evidence  until  a  case  was  referred  to  the 
Office  of  AdministraUve  Law  Judges.  In 
the  reproposal,  the  testimony  of  medical 
witnesses  was  limited  by  only  two 
considerations.  First,  the  total  number 
of  medical  reports  and  medical 
witnesses  offered  by  a  party  could  not 
exceed  the  limitations  set  forth  in 
§  725.414  except  upon  a  showing  of 
good  cause.  Second,  a  party  had  to 
provide  the  other  parties  to  a  claim  with 
appropriate  notice  of  a  witness' 
testimony:  10  days  notice  of  any  expert 
witness  who  would  testify  at  the 
hearing,  or  30  days  notice  of  a 
deposition.  The  Department  also  revised 
subsection  (d)  to  permit  physicians  to 
testify  with  respect  to  any  medical 
evidence  relevant  to  the  miner's 
physical  condition  that  was  admitted 
into  evidence.  64  FR  54996  (Oct.  8. 
1999).  The  Department  has  added  a 
clause  to  subsection  (a)  to  clarify  its 
intent  that  parties  provide  10  days 
notice  of  any  medical  witness  that  they 
intend  to  present  at  the  hearing, 
including  witnesses  who  have  prepared 
a  medical  report  that  has  already  been 
submitted  into  evidence. 

(b)  One  comment  argues  that  it  is 
unreasonable  to  require  a  party  to 


identif\'  a  testifying  witness  while  the 
claim  is  pending  before  the  district 
director  and  that  the  requirement 
illegally  diminishes  the  authority  of  the 
administrative  law  judge  who  conducts 
the  hearing.  The  Department  disagrees. 
This  limitation  is  a  reasonable  extension 
of  the  requirement,  set  forth  in  Subpart 
E.  that  parties  develop  all  of  the 
evidence  relevant  to  die  liability  of 
potentially  liable  operators  while  the 
case  is  pending  before  the  district 
director.  In  both  notices  of  proposed 
rulemaking,  the  Department  explained 
that  requiring  the  submission  of 
evidence  relevant  to  liability  was 
intended  to  offset  the  risk  that  the  Black 
Lung  Disability  Trust  Fund  would  be 
required  to  assiune  liability  in  the  event 
that  none  of  the  potentially  liable 
operators  named  by  the  district  director 
was  ultimately  determined  to  be  the 
responsible  operator.  See  62  Fed.  Reg. 
3355-56  (Jan.  22.  1997);  64  Fed.  Reg. 
54993  (Oct.  8,  1999).  A  party  should  not 
be  able  to  avoid  the  required  evidentiary 
development  before  the  district  director 
by  submitting  its  evidence  to  the 
administrative  law  judge  in  the  form  of 
witness  testimony.  Accordingly,  the 
regulations  require  that  parties  identify 
all  such  witnesses  while  the  case  is 
pending  before  the  district  director.  The 
regulations  also  recognize,  however, 
that  a  party  may  submit  additional 
documentary  evidence  on  the  liability 
issue  at  the  hearing  upon  a  showing  of 
extraordinary  circumstances, 
§  725.456(b)(1),  and  the  regulations 
should  provide  the  same  standard  for 
allowing  witnesses'  testimony.  For 
example,  the  Department  intends  that  a 
party  will  have  shown  extraordinary 
circimistances  to  present  the  testimony 
of  a  previously  imidentified  witness 
whose  testimony  is  relevant  to  the  issue 
of  operator  liability  when  the  witness 
originally  identified  by  the  party  is  no 
longer  available  to  testify.  Accordingly, 
the  Department  has  revised  subsection 
(c)(1)  to  reflect  this  exception.  The 
Department  has  also  revised  subsection 
(c)(1)  to  reflect  its  decision  to  permit  the 
district  director  to  refer  the  case  to  the 
Office  of  Administrative  Law  Judges 
with  only  one  potentially  liable 
operator,  the  designated  responsible 
operator,  as  a  party  to  the  claim.  The 
Department  has  also  added  a  clause  to 
subsection  (c)(2)  to  clarify  its  intent  that 
the  combination  of  physiciaA  testimony 
and  docimientary  medical  reports  may 
exceed  the  numerical  limitations  of 
§  725.414  only  upon  a  showing  of  good 
cause.  The  Department  has  also  deleted 
the  last  clause  of  this  subsection;  the 
introductory  sentence  of  subsection  (c) 
is  sufficient  to  make  clear  the 


Department's  intent  that  the  limitations 
in  the  subsection  are  intended  to  govern 
testimony  at  a  hearing  as  well  as  by 
deposition  or  interrogatories. 

The  Department  does  not  agree, 
however,  that  revised  §  725.457 
diminishes  the  authority  of 
administrative  law  judges.  Under  the 
procedures  incorporated  into  the  Black 
Lung  Benefits  Act  from  the  Longshore 
and  Harbor  Workers'  Compensation  Act 
and  the  Administrative  Procedure  Act, 
administrative  law  judges  are  neutral 
arbiters  of  the  issues  presented  to  them 
for  resolution.  Based  on  the  evidence 
submitted  by  the  parties  within  the 
confines  of  the  regulations  promulgated 
by  the  Secretary,  ALJs  have  "full  power 
and  authority  to  hear  and  determine  all 
questions  in  respect  of  such  claim."  33 
U.S.C.  919(a),  as  incorporated  by  30 
U.S.C.  932(a).  The  requirement  that 
parties  identify  witnesses  relevant  to  the 
issues  of  operator  liability  while  a  case 
is  pending  before  the  district  director, 
and  the  limitation  on  expert  testimony, 
are  legitimate  agency  procedural  rules 
designed  to  ensure  the  timely 
presentation  of  the  evidence  needed  to 
adjudicate  black  lung  benefits  claims. 

(c)  Two  comments  state  that  the 
notice  provision  in  subsection  (a) 
should  be  harmonized  with  section 
725.414(c).  The  Department  does  not 
believe  that  these  provisions  are  in 
conflict.  Subsection  725.414(c)  requires 
the  designated  responsible  operator  to 
identify  witnesses  whose  testimony  may 
be  introduced,  either  at  the  hearing  or 
by  deposition,  on  the  issues  relevant  to 
operator  liability  while  the  claim  is 
pending  before  the  district  director  in 
the  absence  of  extraordinary 
circumstances.  The  Department 
anticipates  that  the  vast  majority  of 
these  witnesses  will  be  "fact  witnesses.  " 
i.e.,  witnesses  whose  testimony  will 
establish  certain  facts  pertaining  to  the 
miner's  employment.  For  example,  an 
operator  may  present  testimony  to 
establish  that  the  claimant  did  not  work 
as  a  miner  while  working  for  the 
operator,  or  that  the  claimant  was  not 
exposed  to  coal  mine  dust.  Because 
these  witnesses  are  not  "expert 
witnesses,"  the  10-day  notice 
requirement  of  section  725.457(a)  is 
inapplicable.  In  cases  where  the  witness 
who  will  appear  at  the  hearing  is  an 
expert  witness,  such  as  a  witness  who 
will  testify  to  the  coal  industry's  use  of 
certain  terms  in  a  coal  mine  lease,  the 
party  offering  that  witness's  testimony 
must  also  provide  10  days  notice  to  all 
other  parties  to  the  claim.  That  time 
allows  the  other  parties  sufficient  time 
to  prepare  to  cross-examine  the  expert 
witness  at  the  hearing.  If  the  witness 
testifies  by  deposition,  the  30-day  notice 


required  by  §  725.458  provides 
sufficient  time  for  preparation. 

(d)  One  comment  argues  that  the 
Department's  limitation  on  the 
testimony  of  physicians  found  in 
^  725.457(d)  is  more  restrictive  than  that 
in  the  Federal  Rules  of  Evidence  and 
inconsistent  with  section  23  of  the 
Longshore  and  Harbor  Workers 
Compensation  Act,  33  U.S.C.  923.  as 
incorporated  by  30  U.S.C.  932(a).  The 
Department's  regulation  prohibits  a 
physician  who  offers  testimony  from 
reiving  on  materials  relevant  to  the 
miner's  medical  condition  that  are  not 
part  of  the  record.  The  commenter 
contrasts  the  regulation  with  the 
Seventh  Circuit's  recent  decision  in 
Peabodv  Coal  Co.\.  Director.  OWCP. 
165  P.Sd  1126  (7th  Cir.  1999).  In 
Peabodv  Coal,  the  Seventh  Circuit 
reversed  an  award  of  benefits  because 
the  administrative  law  judge  had 
discredited  a  medical  opinion  that  was 
based  on  an  autopsy  review  not 
admitted  into  the  record.  The  court  held 
that  under  Rule  703  of  the  Federal  Rules 
of  Evidence,  an  expert  witness  may  base 
his  opinion  on  materials  that  "need  not 
be  admissible,  let  alone  admitted,  in 
evidence,  provided  that  they  are  the  sort 
of  thing  on  which  a  responsible  expert 
draws  in  formulating  a  professional 
opinion.  "  165  F.3d  at  1128.  The  court 
further  noted  that  it  could  not  think  of 
anv  reason  why  black  lung 
adjudications  should  be  subject  to 
tighter  restrictions  on  expert  testimony, 
and  added  that  "[nleither  Congress  nor 
the  Department  of  Labor  thinks  so. 
Nothing  in  the  statute  or  regulations 
applicable  to  such  cases  supports  the 
decision  of  the  administrative  law  judge 
to  impose  tighter  limits  on  expert 
witnesses  in  black  lung  cases  than  the 
Federal  Rules  of  Evidence  impose  in 
ordinary  civil  and  criminal  trials."  165 
F.3dat'll29. 

The  regulations  under  which  Peabodv 
Coal  was  adjudicated,  however,  did  not 
contain  any  limitations  on  the  quantity- 
of  medical  evidence  that  a  party  was 
entitled  to  submit  to  the  administrative 
law  judge.  Because  the  Department  has 
now  limited  the  amount  of  documentar>- 
medical  evidence  in  the  record,  it 
cannot  allow  parties  to  avoid  that 
limitation  by  presenting  an  expert 
witness  who  will  be  free  to  examine 
additional  material  that  may  not  be 
admitted  into  the  record.  For  example, 
if  the  partv  has  already  submitted  a 
medical  report  prepared  by  one 
physician,  and  a  consultative  report 
prepared  by  a  second  physician,  it  is  not 
entitled  to  submit  the  consultative 
report  of  a  third  physician  in  the 
absence  of  good  cause.  The  regulation 
ensures  that  the  party  is  not  allowed  to 
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avoid  that  limitation  simplv  bv  having 
the  second  physician  testih'.  not  only 
about  his  own  conclusions,  but  also 
about  the  conclusions  reached  by  a  third 
doctor.  The  Depairtment  believes  that 
the  limitation  contained  in  subsection 
(d)  is  an  appropriate  means  of  ensuring 
the  parties'  adherence  to  the  evidentiary' 
limitations  imposed  by  section  725.414 
Like  section  725.414.  the  revised 
version  of  section  725.457  will  applv 
only  to  claims  filed  after  the  effective 
date  of  these  regulations. 

Contrary  to  the  commenter's 
objection,  then,  the  Department's 
revision  does  not  "violate"  the  Seventh 
Circuit's  decision  in  Peabodv  Coul  The 
court  did  not  base  its  decision  on  an 
interpretation  of  unambiguous  statutorv 
language,  but  by  using  the  Federal  Rules 
of  Evidence  in  a  case  in  which  the 
statute  and  regulations  were  silent   165 
F.3d  at  1129.  By  promulgating  a 
regulation  that  will  produce  a  result 
contrary  to  the  court's  decision  in  the 
same  circumstances,  the  Department  has 
simply  exercised  its  authority  to  fill  in 
a  gap  identified  by  the  court.   'The 
power  of  an  administrative  agencv  to 
administer  a  congressionallv  created 
*   *   *  program  necessarily  requires  the 
formulation  of  policy  and  the  making  of 
rules  to  fill  any  gap  left,  implicitlv  or 
e.xplicidv,  bv  Congress"  Morton  v.  Ruiz, 
415  U.S.'l99.  231  (1974) 

Nor  does  section  725  457  violate 
section  23  of  the  Longshore  Act.  Section 
23(a)  provides  that  an  administrative 
law  judge  'shall  not  be  bound  bv 
common  law  or  statutory  rules  of 
evidence  or  by  technical  or  formal  niles 
of  procedure,  except  as  provided  by  this 
chapter  •■  33  U.S.C.  923(a),  as 
incorporated  bv  30  U.S.C.  932(a).  Even 
if  this  provision  could  be  read  as 
prohibiting  the  Department  from 
promulgating  any  regulations  under  the 
Longshore  Act  that  govern  hearing 
procedures  and  the  submission  of 
evidence,  the  Black  Lung  Benefits  Act 
explicitly  authorizes  the  Secretary  of 
Labor  to  promulgate  regulations  that 
var>-  incorporated  Longshore  Act 
provisions  in  order  to  properlv 
administer  the  black  lung  benefits 
program.  30  U.S.C.  932(a);  Director 
OWCP  V  Sationd  Mines  Corp  .  554 
F.2d  1267.  1274  (4th  Cir.  1977).  As 
discussed  above,  the  limitation  on  the 
scope  of  testimony  by  physicians  set 
forth  in  §  725.457  is  necessary  in  order 
to  ensure  that  parties  adhere  to  the 
limitations  on  the  quantity  of  medical 
evidence  permitted  each  side  in  the 
adjudication  of  a  claim  for  black  lung 
benefits.  Accordingly,  the  Department 
does  not  agree  that  the  limitation 
violates  section  23  of  the  Longshore  Act. 


(e)  One  comment  approves  of  the 
Department's  revision  of  the  regulation 
with  respect  to  the  testimony  of  medical 
witnesses. 

(0  No  other  comments  were  received 
concerning  this  section. 

2U  CFR  725.458 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  this  regulation  to  ensure  that 
the  limitation  on  the  scope  of  a 
physician's  testimony  set  forth  in 
^  725  457  was  also  applicable  to 
testimony  offered  by  deposition  and  to 
responses  to  interrogatories.  62  PR  3362 
(Ian.  22,  1997).  The  Department  did  not 
discuss  this  regulation  in  its  second 
notice  of  proposed  rulemaking.  See  list 
of  Changes  in  the  Department's  Second 
Proposal.  64  PR  54971  (Oct.  8,  1999). 
The  Department  did  revise  §  725.457(d), 
however,  in  order  to  allow  a  physician 
who  testifies  at  a  hearing  to  address  all 
of  the  medical  evidence  of  record.  By 
incorporating  §  725.457(d),  §  725.458 
also  incorporated  this  expansion  of  the 
permissible  scope  of  a  physician's 
testimony. 

(b)  The  Department  received  several 
comments  concerning  the  cross- 
reference  to  §  725.457(d).  The  reference 
to  *j  725.457(d)  incorporates  into  the 
rule  governing  depositions  and 
interrogatories  the  limitations  on  the 
scope  of  physician-witnesses'  testimony 
at  hearing.  For  the  reasons  expressed  in 
connection  with  the  reproposal  of 
§  725.457,  the  scope  of  allowable 
physician  testimony  has  been 
broadened  to  allow  a  physician  to 
address  all  of  the  other  medical 
evidence  of  record.  64  PR  54996  (Oct.  8, 
1999).  No  response  is  therefore 
necessary  to  comments  addressing  the 
operation  of  §  725.458,  with  one 
exception.  One  commenter  suggests  that 
§  725.458  will  permit  a  party  to 
introduce  the  deposition  testimony  of 
physicians  who  have  not  previously 
submitted  medical  reports,  thereby 
circumventing  the  evidentiary 
limitations  imposed  by  §  725.414.  In  the 
second  notice  of  proposed  rulemaking, 
the  regulation  governing  witness' 
testimony  generally,  §  725.457.  was 
amended  to  make  the  Department's 
intent  clear.  64  PR  55044  (Oct.  8,  1999). 
Subsection  (c)  specifically  prohibits  a 
witness'  testimony,  even  if  taken  by 
deposition  or  interrogator)-,  unless  the 
witness  meets  the  requirements  of 
§  725  414.  Thus,  in  the  absence  of  a 
finding  of  good  cause  pursuant  to 
§  725.456(b)(  1 ),  if  a  party  has  submitted 
the  maximum  number  of  documentary 
medical  reports  permitted  under 
§  725.414,  it  may  not  submit  the 
testimony  of  a  physician-witness  at  a 


hearing  or  by  deposition  or  interrogatory 
who  has  not  submitted  a  written 
medical  report.  A  physician  who  has 
not  submitted  a  written  report  may 
testify  only  if  the  party  has  not  yet 
reached  the  maximum  number  of 
documentary  medical  reports  allowed. 
In  such  a  case,  the  physician's 
testimony  would  not  exceed  the 
§  725.414  limitations. 

(c)  One  comment  urged  the 
Department  to  replace  the  30-day  notice 
requirement  in  the  regulation  with  a 
requirement  that  the  parties  need  only 
give  "reasonable  notice"  of  the  date, 
time  and  place  of  the  deposition,  and 
the  name  and  address  of  each  person  to 
be  examined,  the  current  requirement 
under  Fed.  R.  Civ.  P.  30(b)(1).  The 
Department  has  no  reason  to  believe 
that  the  30-day  notice  requirement  has 
proved  to  be  unworkable  or  even  has 
resulted  in  major  inconvenience  to  the 
parties  in  black  lung  benefits 
adjudications.  Parties  remain  free  under 
the  regulation  to  agree  to  less  than  30 
days'  notice  when  they  believe  it  is 
reasonable  to  do  so.  Many  parties  to 
black  lung  claims  do  not  secure 
representation  until  shortly  before  the 
hearing,  however,  and  the  Department 
believes  that  the  30-day  notice  of 
deposition,  if  sent  to  an  um^presented 
party,  provides  an  appropriate  period  of 
time  not  only  to  obtain  the  necessary 
representation  but  also  to  arrange  for 
participation  in  a  deposition. 

(d)  One  comment  submitted  in 
connection  with  the  Department's  first 
notice  of  proposed  rulemaking  urges  the 
Department  to  require  parties  to 
identify,  while  the  case  is  pending 
before  the  district  director,  all 
physicians  that  will  be  deposed.  The 
commenter  argues  that  this  requirement 
would  expedite  the  claims  process, 
eliminate  surprise,  and  require  the 
timely  development  of  positions.  In  its 
second  notice  of  proposed  rulemaking, 
the  Department  eliminated  the  proposal, 
contained  in  the  first  notice  of  proposed 
rulemaking,  that  parties  submit  all  of 
their  documentary  medical  evidence 
while  a  case  is  pending  before  the 
district  director.  The  Department 
explained  that  the  revision  reflected  the 
wishes  of  numerous  commenters,  and 
was  particularly  necessary  in  the  case  of 
claimants  who  might  be  unable  to 
obtain  representation  until  shortly 
before  the  hearing.  64  PR  54992-93 
(Oct.  8,  1999).  In  light  of  this  revision, 
the  Department  does  not  believe  that  it 
would  be  appropriate  to  require  parties 
to  identify  all  medical  witnesses  while 
a  case  is  pending  before  the  district 
director.  This  requirement  would 
effectively  reinstate  the  original 
proposal  by  requiring  parties  to 


undertake  the  development  of  their  case 
as  to  medical  eligibility  at  the  earliest 
stage  of  adjudication.  The  Department 
believes  that  this  suggestion  would 
adversely  affect  unrepresented 
claimants.  Section  725.458  provides  that 
all  parties  must  give  30  days  notice  of 
any  deposition,  and  section  725.457(a) 
provides  that  parties  must  give  10  days 
notice  of  expert  witnesses  who  will 
testify  at  the  hearing.  The  commenter 
has  not  suggested  that  these  time 
periods,  which  were  contained  in  the 
program's  former  regulations,  have 
proved  to  be  insufficient. 

(e)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.459 

(a)  The  Department  proposed  revising 
section  725.459  in  its  first  notice  of 
proposed  rulemaking  in  order  to  require 
any  party  who  compels  a  witness  to 
appear  at  a  deposition  or  hearing  or 
respond  to  interrogatories  for  the 
purpose  of  cross-examination  to  pay 
that  witness's  costs.  The  Department 
also  restructured  and  consolidated  the 
remainder  of  the  regulation.  62  PR  3362 
(Ian.  22.  1997).  The  Department 
reconsidered  how  such  costs  should  be 
assigned  in  its  second  notice  of 
proposed  rulemaking,  and  proposed  that 
the  party  offering  the  witness's 
affirmative  testimony  should  also  pay 
any  costs  associated  with  his 
subsequent  cross-examination.  The  sole 
exception  to  this  rule  pertained  to 
indigent  cladmants  and  required 
administrative  law  judges  to  apportion 
the  costs  of  cross-examining  a  witness 
offered  by  such  a  claimant  between  the 
claimant  and  the  party  or  parties 
defending  the  claim.  64  PR  54997  (Oct. 
8.  1999).  The  second  proposal  also 
required  an  administrative  law  judge  to 
determine  the  least  intrusive  and 
expensive  means  of  cross-examination 
as  appropriate  and  necessary  for  a  full 
and  true  disclosure  of  the  facts.  64  PR 
55044  (Oct.  8, 1999). 

(b)  The  Department  has  substituted 
the  term  "shall"  for  the  term  "may"  in 
the  fourth  and  fifth  sentences  of 
subsection  (b)  in  order  to  clarify  its 
intention  that  the  administrative  law 
judge  is  required,  rather  than  merely 
permitted,  to  consider  the 
apportionment  of  the  costs  of  cross- 
examination  in  each  case  involving  a 
witness  offered  by  an  indigent  claimant. 

(c)  Two  comments  approve  of  the 
Department's  revision  of  section 
725.459  to  impose  the  costs  of 
producing  a  witness  for  cross- 
examination  upon  the  party  relying  on 
the  witness's  opinion,  as  well  as  the 
provision  allowing  administrative  law 


judges  to  apportion  costs  in  cases 
involving  indigent  claimants. 

(d)  One  comment  argues  that  the 
Department's  proposal  violates  section 
28  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act  by 
attempting  to  shift  costs  to  employers  in 
cases  other  than  those  authorized  by 
statute.  Section  28(d),  33  U.S.C.  928(d), 
incorporated  into  the  Black  Lung 
Benefits  Act  by  30  U.S.C.  932(a), 
requires  an  employer  to  pay  the  costs, 
fees,  and  mileage  for  necessary' 
witnesses  attending  the  hearing  at  the 
request  of  a  claimant  in  any  case  in 
which  an  attorney's  fee  is  awarded 
against  the  employer.  Section  28(d)  also 
requires  that  the  necessity  for  the 
witness  and  the  reasonableness  of  an 
expert  witness  fee  be  approved  by  an 
administrative  law  judge.  Benefits 
Review  Board,  or  court.  Section  28(a) 
limits  an  employer's  liability  for 
attorneys'  fees  to  cases  in  which  the 
claimant  successfully  prosecutes  his 
claim  for  benefits  after  the  employer  or 
carrier  contests  the  claimant's 
entitlement.  Accordingly,  the 
commenter  argues,  the  Department 
cannot  shift  the  cost  of  cross- 
examination  to  employers  in  cases 
where  the  claimant  is  unsuccessful. 

The  Department  does  not  agree.  The 
Black  Lung  Benefits  Act  incorporates  a 
variety  of  Longshore  Act  provisions 
governing  the  payment  of  costs  and  fees 
to  witnesses.  As  with  all  such 
provisions,  the  Act  explicitly  authorizes 
the  Department  to  var\'  the  terms  of 
those  incorporated  provisions  in  order 
to  properly  administer  the  black  lung 
benefits  program  and  effectuate 
Congress's  intent  in  providing  black 
lung  benefits.  See  30  U.S.C.  932(a) 
(permitting  the  Secretary  to  "otherwise 
provide!)  *  *  *  by  regulations  *   *   *"): 
Director.  OWCP  v.  National  Mines 
Corp.,  554  F.2d  1267.  1274  (4th  Cir. 
1977).  In  addition  to  section  28  of  the 
Longshore  Act,  incorporated  section  7  of 
the  Longshore  Act  also  governs  the 
payment  of  costs  by  an  operator.  Section 
7(e}  provides  the  Secretary  with  the 
power  to  order  an  examination  of  an 
employee  "[ijn  the  event  that  medical 
questions  are  raised  in  any  case,"  and  to 
authorize  an  additional  review  or 
reexamination  upon  the  request  of  any 
party.  33  U.S.C.  907(e).  as  incorporated 
by  30  U.S.C.  932(a).  This  statutory 
section  further  provides  that  the 
Secretary  may  "charge  the  cost  of 
examination  or  review  under  this 
subsection  to  the  employer,  if  he  is  a 
self-insurer,  or  to  the  insurance 
company  which  is  carrying  the  risk,  in 
appropriate  cases  *   *  *.  "  Thus,  by  its 
explicit  terms,  the  cost-shifting 
mechanism  of  section  7(e)  is  not 


dependent  on  the  miner's  successful 
prosecution  of  his  claim.  Rather. 
Congress,  in  incorporating  section  7(e) 
into  the  Black  Lung  Benefits  Act, 
demonstrated  its  concern  that  miners 
not  have  to  bear  all  the  costs  incurred 
in  determining  their  entitlement  to 
benefits,  even  in  the  event  that  they  are 
ultimately  unsuccessful. 

In  drafting  a  regulation  governing  the 
payment  of  witnesses'  fees  and  costs, 
the  Department  was  cognizant  of  its 
obligation  to  provide  all  parties  with  the 
right  to  conduct  appropriate  cross- 
examination  of  the  witnesses  offered  by 
opposing  parties.  In  Richardson  v. 
Perales.  402  U.S.  388.  409  (1971).  the 
Supreme  Court  recognized  that  the 
ability  to  cross-examine  the  preparer  of 
an  ex  parte  medical  report  ser\ed  as  an 
important  guarantee  of  the  reliability  of 
such  a  report.  Because  the 
overwhelming  majority  of  medical 
issues  in  the  adjudication  of  a  black 
lung  benefits  claim  are  decided  on  the 
basis  of  ex  parte  medical  reports,  rather 
than  on  testimony  offered  at  the  hearing, 
the  Department  must  ensure  that  parties 
are  permitted  access  to  their  opposing 
party's  witnesses  for  the  purpose  of 
cross-examination. 

At  the  same  time,  however,  the 
Department  must  ensure  that  parties  are 
not  able  to  prevent  an  opposing  party 
from  offering  a  particular  witness" 
opinion  simply  by  scheduling  a 
deposition  of  that  witness.  This  is  a 
particular  problem  where  the  claimant 
is  indigent.  Such  a  claimant  must 
initially  pay  a  physician  to  provide  him 
with  a  medical  opinion.  If  the  operator 
exercises  its  right  to  cross-examine  that 
physician,  the  claimant  may  not  be  able 
to  afford  the  additional  fees  and  costs 
necessary  to  pay  the  physician  for  the 
time  he  spends  answering 
interrogatories  or  attending  a 
deposition.  Absent  a  mechanism 
permitting  the  apportionment  of  such 
costs,  the  claimant  may  be  faced  with 
the  administrative  law  judge's  refusal  to 
consider  his  doctor's  opinion  because 
the  doctor  was  not  made  available  for 
cross-examination.  The  Department 
does  not  believe  that  Congress  intended 
this  result,  and  does  not  believe  that  a 
party's  right  to  cross-exeunination 
should  be  used  to  exclude  evidence 
offered  by  an  opposing  party  that  cannot 
afford  the  costs  of  expert  testimony. 
In  those  few  cases  in  whifch  there 
might  be  tension,  section  725.459  strikes 
an  appropriate  balance  between  the 
twin  goals  of  guaranteeing  the  right  of 
cross-examination  and  ensuring  a  full 
and  fair  adjudication  of  an  indigent 
claimant's  eligibility  for  benefits. 
Consistent  with  incorporated  Longshore 
Act  provisions,  as  varied  in  order  to 
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accommodate  the  needs  of  the  black 
lung  benefits  program,  and  based  on  the 
Department's  inherent  to  authority  fill 
the  statutory-  gaps  left  by  Congress  in  the 
Black  Lung  Benefits  Act,  the  revised 
regulation  governing  witness'  fees 
represents  a  sensible  cost-spreading 
measure  in  those  relatively  few  cases  in 
which  a  claimant  is  indigent. 

(e)  One  comment  suggests  that  the 
Department's  witness  fee  regulation 
violates  Supreme  Court  precedent 
Although  the  commenter  does  not  cite 
any  specific  decision,  the  Court's 
seminal  decisions  on  cost-shifting, 
Craniord  Fitting  Co.  v  IT.  Gibbons. 
Inc..  482  U.S.  437  (1987),  and  West 
Virginia  L'niversitv  Hospitals  v.  Casey. 
499  U.S.  83  (1991),  do  not  prevent  the 
Department  from  shifting  the  costs  of 
cross-examination  to  employers  in 
special  circumstances  In  Craiviord 
Fitting,  the  Court  discussed  sections 
1920  and  1821  of  Title  28  of  the  United 
States  Code,  which  authorize  shifting 
witness  fees  of  up  to  S40  per  day  The 
Court  "held  that  these  provisions  define 
the  full  extent  of  a  federal  court's  power 
to  shift  litigation  costs  absent  express 
statutory  authority  to  go  further."  Casev. 
499  US.  at  86.  explaining  the  decision 
in  Crawtord  Fitting.  As  discussed  above, 
the  Department  believes  that  the  Black 
Lung  Benefits  Act,  by  incorporating 
various  provisions  of  the  Longshore  Act 
and  authorizing  the  Secretary  to  vary' 
those  provisions  in  order  to  administer 
the  black  lung  program,  provides  ample 
statutory  authority  for  the  Department's 
cost-shifting  regulation.  The  existence  of 
that  authority  compels  the  conclusion 
that  the  revised  regulation  does  not 
violate  the  Court's  decisions  in 
Crawiord  Fitting  and  Casey 

(f)  One  comment  argues  that  the 
Administrative  Procedure  Act  does  not 
provide  the  Department  with  the 
authority  to  limit  a  party's  right  to  cross- 
examine  an  adverse  witness.  The 
Department  discussed  the  extent  to 
which  the  Black  Lung  Benefits  Act 
incorporates  the  Administrative 
Procedure  Act  and  the  extent  to  which 
the  Department  may  vary  that 
incorporation  by  regulation  in  its 
second  notice  of  proposed  rulemaking. 
64  FR  54972  (Oct  8.  1999).  In  addition, 
the  Administrative  Procedure  Act 
requires  only  that  parties  be  allowed  to 
"conduct  such  cross-examination  as 
may  be  required  for  a  full  and  true 
disclosure  of  the  facts."  5  U.S.C.  5.56(d). 
The  Seventh  Circuit  has  recently 
obser\ed  that,  under  the  standard  used 
by  the  Social  Security  Administration,  a 
standard  identical  to  the  one  in  the 
Administrative  Procedure  Act.  '  '[cjross- 
examination  is  *    *    *  not  an  absolute 
right  in  administrative  cases. '  "  Butera 


V.  Apfel.  173  F.3d  1049.  1057  (7th  Cir. 
1999).  quoting  Central  Freight  Lines, 
Inc  V.  United  States.  669  F.2d  1063. 
1068  (5th  Cir  1982).  The  Court  thus 
upheld  a  decision  by  SSA  not  to  grant 
a  claimant's  subpoena  to  compel  the 
attendance  at  the  hearing  by  two 
physicians  who  had  examined  the 
claimant.  See  also  Copelandv.  Bowen. 
861  F.2d  536,  539  (9th  Cir.  1988) 
(holding  that  a  disability  claimant  is 

not  entitled  to  unlimited  cross- 
examination,  but  is  entiUed  to  such 
cross-examination  as  may  be  required 
for  a  full  and  true  disclosure  of  the 
facts.");  Yancey  v.  Apfel.  145  F.3d  106, 
113  (6th  Cir.  1998)  (no  absolute  right  to 
subpoena  reporting  physician):  Flatford 
V  Chater.  93  F.3d  1296,  1305  (6th  Cir. 
1996)  (same).  Subsection  (b)  of  the 
revised  regulation  meets  the  APA 
standard  by  permitting  the  ALJ  to 
determine  the  level  of  cross- 
examination  that  is  required  for  a  full 
and  true  disclosure  of  the  facts. 

(g)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFB  725.465 

(a)  The  Department  made  a  technical 
change  to  section  725.465  in  its  first 
notice  of  proposed  rulemaking,  but  did 
not  open  the  rule  for  comment.  62  FR 
3341  (Jan.  22,  1997).  In  its  second  notice 
of  proposed  rulemaking,  the  Department 
proposed  revising  subsection  (b)  to 
prohibit  administrative  law  judges  from 
dismissing  potentially  liable  operators 
previously  identified  by  the  district 
direcrtor  as  parties  to  the  case,  except 
upon  the  motion  or  the  written 
agreement  of  the  Director.  64  FR  54997 
(Oct.  8,  1999). 

(b)  One  comment  argues  that  the 
Department's  proposed  limitation  on  the 
ability  of  administrative  law  judges  to 
dismiss  potentially  liable  operators  as 
parties  to  a  case  impermissibly  usurps 
the  authority  of  administrative  law 
judges  and  violates  the  Administrative 
Procedure  Act.  The  commenter  states 
that  the  proposal  violates  the 
fundamental  rights  of  coal  mine 
operators  and  forces  them  to  remain  in 

a  proceeding  after  they  have  been 
adjudic:ated  not  to  be  a  proper  party. 
Finally,  the  commenter  states  that  the 
proposal  violates  section  424(a)  of  the 
Act.  30  U.S.C.  §  934(a). 

The  Department  does  not  agree  that 
any  party  has  a  fundamental  right  to  be 
dismissed  from  a  black  lung  benefits 
adjudication  prior  to  the  final  resolution 
of  the  issue  of  operator  liability.  The 
Department's  final  regulations,  however, 
governing  the  treatment  of  claims  in 
which  more  than  one  company  has  been 
named  as  a  potentially  liable  operator 


have  rendered  these  objections  moot 
except  in  one  instance.  As  finally 
revised,  section  725.418  requires  the 
district  director  to  dismiss  all  but  one 
operator  as  a  party  before  referring  the 
case  to  the  Office  of  Administrative  Law 
Judges.  The  Department  has  revised 
§  725.465  accordingly.  If  the  district 
director  erroneously  fails  to  dismiss  all 
operators  except  the  one  finally 
designated  responsible  pursuant  to 
section  725.418(d),  the  ALJ  may  do  so 
at  any  time.  Subsection  (b).  however, 
continues  to  prohibit  the  ALJ  from 
dismissing  the  responsible  operator 
designated  by  the  district  director 
except  upon  the  consent  of  the  Director. 
The  Department  believes  that  this 
regulation  remains  necessary  to  prevent 
the  premature  dismissal  of  the 
designated  operator  by  an 
administrative  law  judge.  Currently, 
some  administrative  law  judges  resolve 
the  responsible  operator  issue  in  a 
preliminary  decision,  and  may  dismiss 
the  responsible  operator(s)  identified  by 
the  district  director.  In  such  cases,  the 
Director,  as  the  representative  of  the 
Black  Lung  Disability  Trust  Fund,  must 
either  file  an  interlocutory  appeal  with 
the  Benefits  Review  Board,  cf.  Collins  v. 
/  &■  L  Steel.  21  Black  Lung  Rep.  (MB)  1- 
183.  1-1-186  (Ben.  Rev.  Bd.  1999).  and 
ask  that  the  adjudication  of  claimant's 
entitlement  be  held  in  abeyance 
pending  the  outcome  of  the  appeal,  or 
await  the  ALJ's  resolution  of  the 
claimant's  entitlement  and  then  file  an 
appeal.  Both  options  are  problematic.  If 
the  Director  files  an  interlocutory  appeal 
and  the  Board  rejects  the  Director's 
arguments  and  affirms  the  dismissal,  the 
Director  may  be  unable  to  seek  further 
review  under  the  stricter  standards  that 
the  federal  appellate  courts  apply  to 
interlocutory  orders.  See,  e.g..  Redden  v. 
Director,  OWCP.  825  F.2d  337.  338  (11th 
Cir.  1987),  citing  Coopers  &■  Lvbrand  v. 
Uvesay,  437  U.S.  463  (1978).  If  the 
Director  waits  until  after  the  claimant's 
eligibility  is  resolved  to  appeal  the 
responsible  operator  issue  to  the  Board, 
the  Board  may  affirm  the  dismissal 
solely  because  the  operator  did  not  have 
an  opportunity  to  participate  in  the 
adjudication  of  the  merits  of  the  claim. 
Crabtree  v.  Bethlehem  Steel  Corp.,  7 
Black  Lung  Rep.  (MB)  1-354  (Ben.  Rev. 
Bd.  1984).  Neither  of  these  options 
represents  an  efficient  means  of 
resolving  the  issue  of  operator  liability 
in  the  context  of  adjudicating  a  miner's 
eligibility  for  benefits. 

The  revised  regulation  is  intended  to 
eliminate  these  problems,  and  ensure 
that  the  designated  responsible  operator 
and  the  Director  have  the  opportunity  to 
fully  litigate  the  liability  issue  at  all 


levels.  Moreover,  the  regulation  does 
not  create  any  undue  hardships.  If,  after 
considering  all  of  the  evidence  relevant 
to  the  responsible  operator  issue,  the 
ALJ  finds  that  the  designated 
responsible  operator  is  not  liable  for  the 
payment  of  benefits,  but  concludes  that 
the  claimant  is  entitled  to  benefits,  the 
operator  merely  has  to  wait  until  the 
Director,  on  behalf  of  the  Trust  Fund, 
files  an  appeal  with  the  BRB.  The 
operator  may  then  participate  in  that 
appeal  in  defense  of  the  ALJ's  liability 
determination  if  it  wishes.  If  the 
Director  does  not  petition  for  revievvr  of 
the  ALJ's  liability  decision,  the  operator 
need  not  participate  in  any  further 
adjudication  of  the  case,  regardless  of 
whether  it  is  formally  included  as  a 

part  v. 

Moreover,  the  revised  regulation 
violates  neither  section  424  of  the  Black 
Lung  Benefits  Act.  30  U,S,C.  934,  nor 
the  Administrative  Procedure  Act. 
Section  424  requires  coal  mine 
operators  who  have  been  determined  to 
be  liable  for  the  payment  of  benefits  to 
a  claimant  to  reimburse  the  Black  Lung 
Disability  Trust  Fund  for  amounts  the 
Trust  Fund  paid  to  that  claimant  on  an 
interim  basis.  The  statute  requires, 
however,  that  the  operator's  liability 
have  been  "finally  determined"  before 
the  reimbursement  obligation  may  be 
enforced.  30  U.S.C.  934(b)(4)(B).  Under 
the  incorporated  provisions  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act.  that  final 
determination  includes  not  only  an 
administrative  law  judge's  decision,  but 
also  decisions  by  the  Benefits  Review 
Board  and  the  court  of  appeals. 
Obvioush  .  an  appeal  by  an  aggrieved 
party,  including  the  Director.  OWCP,  on 
an  operator  liability  issue  cannot 
proceed  in  the  absence  of  all  the 
necessary  parties.  Thus,  it  is  necessary 
that  the  designated  responsible  operator 
remain  a  party  to  a  claim  even  while  it 
is  on  appeal.  Similarly,  nothing  in  the 
Administrative  Procedure  Act  gives 
administrative  law  judges  the  authority 
to  issue  final  decisions  on  issues. 
Accordingly,  the  revised  regulation  does 
not  violate  any  statutory  provision.  As 
revised,  §  725.465  simply  ensiues  that 
no  responsible  operator  designated  by 
the  district  director  will  be  dismissed 
prior  to  a  final  determination  of 
claimant  eligibility  and  operator 
liability  except  with  the  approval  of  the 
Director. 

Finally,  the  regulation  does  not 
preclude  the  designated  responsible 
operator,  in  a  case  in  which  the  district 
director  committed  an  obvious  error, 
from  seeking  the  written  agreement  of 
the  Director  that  it  be  dismissed  as  a 
party.  The  regulation,  rather  than  giving 


the  Director's  representative  veto  power 
over  an  ALJ's  decision,  as  the 
commenter  asserts,  simply  protects  the 
interests  of  the  Trust  Fund,  and  ensures 
that  the  Director,  as  a  party  to  the 
litigation,  receives  a  complete 
adjudication  of  his  interests.  The  Board 
has  upheld  the  similar  requirement  in 
subsection  (d),  which  prohibits  the 
dismissal  of  a  claim  in  which  the 
claimant  has  been  paid  interim  benefits 
from  the  Trust  Fund,  absent  the 
Director's  consent.  Boggs  v.  Falcon  Coal 
Co..  17  Black  Lung  Rep.  (MB)  1-62,  1- 
66  (1992). 

(c)  No  other  comments  have  been 
received  concerning  this  regulation  and 
no  changes  have  been  made  in  it. 

20  CFR  725.478 

(a)  The  Department  proposed  revising 
this  regulation  in  its  initial  notice  of 
proposed  rulemaking  in  order  to 
recognize  the  opinions  of  three 
appellate  courts  and  the  Benefits 
Review  Board  that  had  rejected  the 
Department's  interpretation  of  the 
former  regulation.  The  Department  had 
argued  that  under  the  former  regulation 
an  administrative  law  judge's  decision 
and  order  should  be  considered  filed  on 
the  date  that  the  ALJ  mailed  it  to  the 
parties.  The  proposal  adopted  the  view 
that  the  date  of  actual  receipt  of  an 
administrative  law  judge's  decision  and 
order  by  the  Division  of  Coal  Mine 
Workers'  Compensation  (DCMWC) 
constitutes  its  filing  date  and  renders 
the  decision  effective.  Thus,  the  date  of 
DCMWC's  receipt  triggers  the  running  of 
the  30-day  period  for  challenging  an 
administrative  law  judge's  decision.  The 
proposal  conformed  the  regulation  to 
existing  caselaw.  62  FR  3362-63  (Jan. 
22,  1997).  The  Department  also 
proposed  moving  the  last  two  sentences 
of  the  former  regulation  to  a  more 
appropriate  location  in  §  725.502.  The 
Department  did  not  discuss  this 
regulation  in  its  second  notice  of 
proposed  rulemaking.  See  list  of 
Changes  in  the  Department's  Second 
Proposal.  64  FR  54971  (Oct.  8.  1999). 

(b)  One  comment  stated  that  the 
revised  regulation  would  extend  the 
appeal  time  by  several  days,  presumably 
because  of  the  time  used  to  send  the  file 
from  the  Office  of  Administrative  Law- 
Judges  to  DCMWC.  The  courts,  however, 
rejected  the  Director's  interpretation  of 
the  former  regulation  because  it 
impermissibly  shortened  the  30-day 
statutory  appeal  time.  Trent  Coal  Co.  v. 
Day.  739  F.2d  116.  118  (1984): 
Dougherty  v.  Director.  OWCP,  897  F.2d 
740.  742  (1990).  Following  the 
reasoning  of  these  decisions,  the 
revision  does  not  lengthen  the  appeal 


time,  but  simply  recognizes  the  appeal 
time  guaranteed  by  the  statute. 

(c)  No  further  comments  have  been 
received  concerning  this  section,  and  no 
changes  have  been  made  in  it. 

20  CFR  725.479 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
adding  subsection  (d)  to  provide  that  the 
30-day  period  to  appeal  an 
administrative  law  judge's  decision  and 
order  will  commence  upon  a  party's 
receipt  of  that  document  even  though  it 
was  not  served  by  certified  mail  or  there 
was  some  other  defect  in  service.  62  FR 
3363  (Jan.  22.  1997).  The  Department 
did  not  discuss  this  regulation  in  its 
second  notice  of  proposed  rulemaking. 
See  list  of  Changes  in  the  Department's 
Second  Proposal.  64  FR  54971  (Oct.  8. 
1999). 

(b)  Several  comments  suggest  that 
subsection  (d)  is  unnecessary  because 
strict  adherence  to  the  requirement  in 
§  725.478  for  service  of  an 
administrative  law  judge's  decision  by 
certified  mail  would  eliminate  any 
question  as  to  the  date  of  receipt  of  that 
decision.  Subsection  (d)  does  not 
supplant  the  requirement  for  serving 
decisions  by  certified  mail.  It  simply 
establishes  that  actual  receipt  of  a 
decision  overcomes  any  technical  defect 
in  service  for  purposes  of  triggering 
appeal  and  reconsideration  rights.  These 
defects  are  not  limited  to  cases  where 
service  is  not  made  by  certified  mail. 
For  example,  a  decision  may  be  mailed 
to  the  wrong  address  but  the  party  to 
whom  it  should  have  been  sent  later 
learns  of  the  decision  and  obtains  a 
copy.  The  revised  regulation  would 
begin  the  30-day  appeal  period  upon 
that  party's  receipt.  The  provision  thus 
provides  an  element  of  finality  to 
decisions  while  protecting  the  parties' 
rights  to  pursue  litigation  in  a  timely 
manner. 

(c)  One  comment  objects  to  subsection 
(d)  as  too  technical  and  subject  to 
violation  by  unwary-  litigants.  The 
Department  disagrees  with  this 
characterization.  Subsection  (d) 
eliminates  any  doubt  that  a  party  must 
exercise  its  options  for  challenging  a 
decision  in  a  timely  manner  once  the 
party  has  received  the  decision  and 
despite  any  defect  in  ser\'ice.  This 
provision  therefore  protects  the 
litigants'  rights  and  interests  by 
dispelling  any  confusion  as  to  the 
effectiveness  of  any  decision  which 
reaches  the  parties  despite  technical 
nonconformance  with  the  ser\'ice 
process. 

(d)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 
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Subpart  G 

20CFR  725  490 

In  its  first  notice  of  proposed 
rul»>mdkini;.  the  Departnient  proposed 
the  reorganization  and  renaming  of  the 
rules  governing  the  identification  of 
responsible  coal  mine  operators.  Section 
725.490  retained  its  title  and  much  of  its 
language.  The  Department  proposed 
deleting  the  last  clause  of  the  last 
sentence  of  subsection  (b).  hc^wever,  in 
order  to  reflect  a  move  to  part  726  of  the 
regulations  governing  the  obligations  of 
coal  mine  operators  to  secure  the 
payment  of  benefits.  62  FR  3363-6,5 
(Jan.  22.  1997).  No  comments  were 
received  concerning  this  section,  and  no 
changes  have  been  made  in  it. 

20  CFR  725.491 

(a)  The  Department  proposed  revising 
section  725.491  in  order  to  clarify  the 
meaning  of  the  statutory  term 
"operator."  62  FR  336.3  (Jan.  22.  1997). 
Section  725  491  retains  some  material 
from  the  Secretary's  current  regulations, 
such  as  the  rebuttable  presumption  of 
exposure  to  dust  currently  found  in  20 
CFR  725  492(c).  Much  of  section 
725.491 's  language  is  new,  however  In 
particular,  the  Department  sought  to 
ensure  that  terms  critical  to  the 
identification  of  a  company  pofentiallv 
liable  for  the  payment  of  benefits  under 
the  Black  Lung  Benefits  Act.  such  as 
"owner"  and  "independent  contractor." 
were  defined  broadly  in  keeping  with 
Congress'  intent  that  the  coal  mining 
industry-  bear  liability  for  individual 
claims  to  the  maximum  extent  feasible. 
The  Department's  goal  in  proposing 
these  revisions  was  to  insure  that  any 
company,  partnership,  or  individual 
that  employed  a    miner"  could  be  held 
liable  under  the  Act.  The  regulation  also 
implements  the  Department's  view  that 
the  officers  of  an  unmsured  corporate 
coal  mine  operator  should  not  be 
considered  coal  mine  operators  in  their 
own  right.  The  Benefits  Review  Board 
has  recently  accepted  that  view  with 
respect  to  the  Department's  current 
regulations.  Lester  v.  Mock  Coal  Co..  21 
Black  Lung  Rep.  (MB)  1-126.  1-130-131 
(Ben  Rev  Bd.  1999) 

In  its  sec:ond  notice  of  proposed 
rulemaking,  the  Department  revised 
subsection  (a)(2)(i)  in  response  to  one 
comment  to  ensure  the  consistent  use  of 
the  term  "coal  mine  dust  "  rather  than 
"coal  dust."  64  FR  54998  (Oct.  8.  1999). 
In  addition,  the  Department  respondt^d 
to  comments  about  its  definition  of 
independent  contractors  in  subsection 
(c)  and  its  exclusion  of  the  federal 
government  and  state  governments  as 
operators  in  subsection  (f)  64  FR 
54997-98  (Oct.  8,  1999). 


|h)  One  t.omment  suggests  that 
retroactive  ajiplication  of  the 
Department's  revised  responsible 
(i[)erat(ir  regulations  is  impermissible. 
Although  these  new  regulations  will 
applv  onlv  to  claims  filed  after  the  date 
on  which  the  revisions  become 
effective,  see  §  725.2,  the  commenter 
argues  that  the  Department  is  expanding 
till'  sciipe  111  the  term  "operator."  and 
that  with  resp(H:t  to  refiled  claims,  the 
newly  amended  definition  will  be 
applied  retroactively.  In  this  regard,  the 
conuufnter  argues  that  the  Department's 
reliance  on  the  jurisdiction  of  the  Mint- 
Safety  and  Health  Administration  to 
regulate  under  the  Black  Lung  Benefits 
Act  IS  inappropriate  We  understand  the 
conmienter's  argument  t(j  be  that  the 
Department  should  not  have  relied  on 
cases  decided  under  the  Federal  Mine 
Safetv  and  Health  Act  (FMSHA)  in 
promulgating  its  definition  of  the  term 
"operator  "  The  Department  cited  such 
cases  in  both  notices  of  proposed 
rulemaking.  62  FR  3364  ((an.  22.  1997); 
64  F-R  =^4497-98  (Oct.  8.  1999).  The 
commenter  suggests  that  the  MSR,-\'s 
jurisdiction  is  based  on  an  agreement 
with  the  Occupational  Safetv  and 
H.',,lth  Administralitm  (OSHA)  to 
•  •nsure  that  all  .American  workplaces  are 
sub|ect  to  inspection  by  one  of  the  two 
agencies,  and  that  the  Department's 
adoption  of  FM.SHA  criteria  represents 
an  expansion  of  coverage  under  the 
Black  Lung  Benefits  Act. 

The  Departmnnt  disagrees  with  the 
premise  of  the  argument.  The  Black 
Lung  Benefits  Act.  which  is  su'bchapter 
IV  of  the  Federal  Mine  Safety  and 
Health  Act.  has  incorporated  the 
definition  of  the  term  "operator"  found 
in  section  3(d)  of  the  FMSHA.  30  U.S.C. 
H02(d).  since  its  enactment  in  1969.  The 
Secrt'tarv's  regulations  do  not  attempt  to 
exp.ind  that  dt-finition.  either  bv 
imposing  liability  on  companies  that  are 
not  i:urrt?ntly  liable  for  benefits,  or  by 
increasing  the  number  of  employees  for 
which  a  coal  mine  operator  may  be  held 
liable.  The  Black  Lung  Benefits  Act  and 
the  Secretary's  implementing 
regulations  have  consistently  contained 
expansive  definitions  of  terms  such  as 
"operator  "  and   "independent 
contractor,"  .see,  e.t;..  20  CFR 
725.491  (b)(l)(company  need  not 
directly  super\ise  work  in  order  to  he 
considertid  an  operator)  In  addition, 
regardless  of  any  agreement  between 
MSHA  and  OSHA.  the  definitions  set 
forth  in  the  FMSHA  create  an  outer 
limit  for  MSHA's  jurisdiction:  MSHA 
simply  cannot  exercise  authority  over 
employers  and  activities  not  covered  by 
the  FMSHA.  These  definitional 
provisions  also  govern  the  extent  of 


coverage  under  the  Black  Lung  Benefits 
Act.  Accordingly,  the  regulations 
implementing  the  Black  Lung  Benefits 
Act  must  recognize  and  account  for  the 
extent  of  coverage  provided  by  the 
FMSHA. 

(c)  One  comment  argues  that  even  if 
certain  individuals,  such  as  food  ser\'ice 
workers,  may  be  considered  "miners" 
under  the  BLBA,  the  Department  should 
not  require  the  employers  of  such 
individuals  to  bear  liability  for  the 
payment  of  any  benefits  to  which  they 
become  entitled.  The  commenter 
suggests  that  the  Department's 
regulation  would  require  a  number  of 
companies  with  only  a  tenuous 
relationship  to  the  mining  of  coal  to 
purchase  insurance  in  order  to  cover  the 
risk  that  they  will  be  liable  for  the 
payment  of  benefits.  Adopting  the 
c:ommenter's  suggestion  that  these 
companies  should  be  exempt  from 
liability,  however,  would  require 
imposing  potential  liability  for  their 
employees'  claims  on  the  Black  Lung 
Disabiiity  Trust  Fund.  In  its  initial 
proposal,  the  Department  took  note  of 
Congress'  intent  that  the  coal  mining 
industry,  rather  than  the  Black  Lung 
Disability  Trust  Fund,  bear  liability  for 
the  payment  of  individual  claims  to  the 
maximum  extent  feasible.  See  62  FR 
3363  (Ian.  22.  1997).  Accordingly,  if 
individuals  whose  work  is  integral  to 
the  extraction  or  preparation  of  coal  but 
who  may  not  be  considered  traditional 
coal  miners  are  determined  to  be 
entitled  to  benefits  under  the  Act  as  a 
result  of  occupational  exposure  to  coal 
mine  dust,  their  employers  must  bear 
responsibility  for  the  payment  of  those 
benefits.  For  example,  individuals  who 
transport  coal  during  the  extraction  or 
preparation  process,  \nrfolk  &■  Western 
Haihvuy  Co.  v.  Roberson.  918  F.2d  1144. 
1 149-50  (4th  Cir.  1990).  cert,  denied. 
500  U.S.  916.  and  who  deliver  supplies 
essential  to  the  extraction  or  preparation 
of  coal.  Pinkham  v.  Director.  OWCP.  7 
Black  Lung  Rep.  (MB)  1-55,  1-57  (Ben. 
Rev.  Bd.  1984).  have  been  determined  to 
be  "miners"  under  the  Black  Lung 
Benefits  Act.  The  regulatory  definition 
of  the  term  "operator"  must  be  broad 
enough  to  ensure  that  the  employer  of 
such  an  individual  bears  direct  liability 
for  any  benefits  to  which  the  miner  is 
entitled. 

(d)  One  comment  objects  to  the 
Department's  exclusion  in  subsection  (f) 
of  state  and  federal  governments  from 
the  term  ""operator.'"  With  respect  to 
state  governments,  the  commenter 
argues  that  there  is  no  indication  that 
Congress  intended  to  exempt  the  states 
from  the  Act's  broad  coverage  of  coal 
mine  operators.  As  the  Department  has 
previously  explained,  however,  the  test 


under  relevant  Supreme  Court  decisions 
is  not  whether  Congress  indicated  its 
intention  to  exempt  the  states  from 
coverage,  but  whether  Congress 
indicated  a  clear  intention  to  include 
the  states.  See  64  FR  54998  (Oct,  8, 
1999),  discussing  Grego/yv.  Ashcroft, 
501  U.S.  452  (1991),  The  commenter 
does  not  allege  that  the  BLBA  meets  this 
test  with  respect  to  state  governments, 
noting  only  that  the  language  of  the  Act 
could  easily  be  construed  to  cover  state 
employees.  Although  the  commenter 
also  objects  to  the  exemption  from 
liability  under  the  Black  Lung  Benefits 
Act  of  the  federal  government,  it  argues 
that  federal  mine  inspectors,  the  only 
federal  employees  who  could  be 
potentially  covered  by  the  BLBA, 
should  not  be  considered  "miners."  The 
Department  agrees,  and  has  taken  the 
same  position  in  litigation. 

The  commenter's  true  complaint 
appears  to  be  that  the  liability  for 
benefits  payable  to  a  claimant  who  was 
a  miner  before  he  became  a  coal  mine 
inspector  will  fall  on  the  operator  that 
employed  the  claimant  as  a  miner.  The 
Fourth  Circuit  interpreted  the 
Department's  current  regulations  to 
require  this  result  in  Eastern  Associated 
Coal  Corp.  v.  Director.  OWCP.  791  F.2d 
1129.  1131-32  (4th  Cir.  1986). 
Specifically,  the  court  held  that  to  the 
(extent  that  an  individual  contracts 
pneumoconiosis  as  a  result  of  work  as 
a  federal  coal  mine  inspector,  his 
exclusive  remedy  against  the 
government  lies  under  the  Federal 
Employees'  Compensation  Act  (FECA). 
5  U.S.C.  8101  et  seq.  If  such  an 
individual  is  also  able  to  obtain  benefits 
under  the  Black  Lung  Benefits  Act. 
based  on  other  work  as  a  miner,  liability 
for  those  benefits  rests  with  the  coal 
mine  operator  that  most  recently 
employed  the  individual  as  a  miner.  See 
also  Consolidation  Coal  Co.  v.  Borda, 
171  F.3d  175.  179  (4th  Cir,  1999).  The 
commenter  has  offered  no  reason  for  the 
Department  to  revise  its  regulation  to 
produce  a  different  outcome, 

(e)  No  other  comments  have  been 
received  concerning  this  section,  and  no 
changes  have  been  made  in  it. 

20  CFR  725.492 

(a)  The  Department  proposed  revising 
section  725.492  to  specifically  define 
the  term  "successor  operator"  and 
address  the  issues  posed  by  this 
category'  of  coal  mine  operator.  62  FR 
3364  (Jan.  22.  1997).  The  revised 
regulation  largely  tracks  the  language  of 
section  422(i)  of  the  Act,  30  U,S,C, 
932(i),  and  provisions  contained  in  the 
current  version  of  20  CFR  725.493.  In 
addition,  the  Department  clarified  the 
definition  to  give  effect  to  Congress' 


demonstrated  interest  in  ensuring  that  a 
wide  variety  of  commercial  transactions 
was  sufficient  to  give  rise  to  successor 
liability  under  the  Black  Lung  Benefits 
Act.  30  U.S,C.  932(i)(3).  The  Department 
did  not  make  any  additional  revisions  to 
this  regulation  in  its  1999  proposal.  64 
FR  54998-99  (Oct.  8.  1999).  but  did 
respond  to  two  comments  relating  to  the 
purchase  of  coal  assets  in  a  corporate 
reorganization  or  liquidation  and  the 
primarv'  liability  of  a  prior  operator's 
insurance  company. 

(b)  One  comment  states  that 
subsection  (e)  exceeds  the  scope  of  the 
Act  by  suggesting  that  a  purchase  of 
mineral  rights  alone  may  be  sufficient  to 
attach  liability  to  the  purchaser  as  a 
successor  operator.  The  commenter 
argues  that  the  BLBA  imposes  liability 
only  on  operators  of  coal  mines. 
Subsection  (e)  defines  ""acquisition"  of  a 
coal  mine  to  include  any  transaction 
that  transfers  the  right  to  extract  or 
prepare  coal  at  a  mine.  This  regulation 
is  based  on  the  statutorv-  definition  of  an 
""operator."  which  includes  not  only  the 
operator  of  a  mine  but  also  the  mine's 
owner.  30  U.S.C.  802(d).  In  addition,  the 
Department's  regulations  have  long 
recognized  that  the  lessor  of  coal  mining 
property  may  bear  liability  for  the 
payment  of  benefits  in  certain  cases.  See 
20CFR  725.491(b)(2)  (1999).  The 
Department  does  agree,  however,  that, 
in  order  to  become  liable  as  a  successor 
operator,  the  acquirer  of  mining 
property  must  continue  to  derive  an 
economic  benefit  from  the  coal  on  the 
property.  Thus,  the  mere  acquisition  of 
mineral  rights  alone,  without  the  actual 
extraction,  preparation,  or 
transportation  of  coal,  or  coal  mine 
construction,  will  not  subject  the 
acquirer  to  successor  operator  liability. 

(c)  No  other  comments  have  been 
received  concerning  this  section.  The 
Department  has  added  a  comma  in 
subsection  (c)  and  deleted  a  comma  in 
subsection  (d)(1)  in  order  to  clarify  the 
punctuation  of  the  regulation. 

20  CFR  725.493 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  section  725.493  to  define  the 
required  relationship  between  a  coal 
mine  operator  and  a  coal  miner,  the 
statutory  basis  for  an  operator's  liability 
for  the  miner's  claim  under  the  Black 
Lung  Benefits  Act,  30  U.S.C.  932(a).  62 
FR  3364  (Ian,  22.  1997),  The  Department 
made  a  technical  change  in  its  second 
notice  of  proposed  rulemaking.  It  also 
added  more  specific  language  to 
subsection  (a)(1)  to  recognize  as 
sufficient  to  establish  the  requisite 
employment  relationship  a  variety  of 
arrangements  between  a  worker  and  the 


entity  that  supervises  that  work.  64  FR 
54999  (Oct.  8.  1999). 

(b)  (Jne  comment  states  that  thr 
Department's  regulation  will  eliminate 
the  current  operator  practice  of  leasing 
employees.  The  Department's  response 
to  this  comment  is  set  forth  under 
section  726.8,  No  other  comments  have 
been  rec:eiyed  concerning  this  sef;tion. 
and  no  changes  have  been  made  in  it. 

20  CFR  725.494 

(a)  Section  725.494  provides  the 
criteria  for  the  identification  of  one  or 
more  "potentially  liable  operators"  with 
respect  to  a  claim  for  benefits.  62  FR 
3364  (Ian.  22,  1997).  For  each  claim,  the 
group  potentially  includes  all  of  those 
operators  who  meet  the  criteria 
currently  contained  in  20  CFR  725.492 
and  725.493  (e.^.,  employment  of  the 
miner  for  a  year,  including  at  least  one 
day  after  DtH:ember  31,  1969).  This 
revised  regulation  also  explains  the 
factors  used  to  consider  whether  a 
company  is  financially  capable  of 
assuming  liability  for  the  payment  r)f 
benefits.  In  the  second  notice  of 
proposed  rulemaking,  the  Department 
made  several  technical  changes  to  the 
regulation  to  make  it  easier  to  read.  64 
FR  54999  (Oct.  8,  1999).  The 
Department  responded  to  one  comment 
contending  that  the  presumption  in 
subsection  (a)  was  illegal  by  citing  the 
broad  statutory  grant  of  authority  given 
the  Department  to  create  regulatory 
presumptions  and  by  noting  that  the 
presumption  appears  in  the  current 
regulations  at  20  CFR  725.493(a)(6).  The 
Department  responded  to  a  comment 
concerning  subsection  (e)  by  explainini; 
thai  subsection  (o)  did  not  contain  a 
presumption,  but  simply  recited  the 
evidence  needed  to  support  a  finding 
that  an  operator  is  financially  t  apable  of 
assuming  liability  for  the  payment  of 
benefits.  The  Department  further 
explained  that  the  criteria  in  section 
725.494  have  no  effect  on  a  miner's 
eligibility  for  benefits. 

(o)  One  comment  recei\ed  in 
connection  with  the  Department's 
consideration  of  alternatives  under  the 
Regulatory  Flexibility  .\c\  urges  the 
Department  to  identif\-  imly  the  coal 
mine  operator  that  is  most  likely  to  be 
liable  for  the  payment  of  benefits  as  the 
responsible  operator.  The  commenter 
does  not  distinguish  between  processing 
the  claim  at  the  district  director  level 
and  the  formal  adjudication  of  the  claim 
beyond  that  level.  The  commenter's 
main  ctmcern,  however,  appc^ars  to  be 
the  transaction  costs  imposed  bv  the 
proposed  ""joint  defense"  requirement. 
The  Department  has  eliminated  the 
requirement  that  operators  participate  in 
the  joint  defense  of  the  claimant's 
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entitlement  by  prohibiting  mure  than 
one  operator  from  participating  in  a  case 
bevond  tho  district  director  level,  and 
bv  requiring  the  district  director  to 
exclude  from  the  record  any 
documentary  medical  evidence 
submitted  bv  an  operator  other  than  the 
finallv  designated  responsible  operator. 
See  explanation  accompanying 
§§  725.414.  725.415.  725.421.  This 
revision  does  not  require  any  alteration 
in  the  text  of  §  725.494.  To  the  extent 
that  the  commenter  is  objecting  to  the 
district  director's  notification  of  more 
than  one  operator  as  potentially  liable 
operators,  the  Department's  explanation 
of  the  need  for  this  requirement  is  set 
forth  in  the  preamble  to  §  725.407. 

In  addition,  a  number  of  courts  have 
been  critical  of  the  length  of  time  it 
takes  to  resolve  individual  black  lung 
benefits  claims,  see.  e.g..  C8-K  Coal  Co. 
V.  Taylor.  165  F.3d  254.  258  (3d  Cir 
1999).  and  have  held  that  the  delays 
ma\  deprive  operators  of  their  due 
process  rights.  Lane  Hollow  Coal  Co.  v. 
Director.  OIVCP.  137  F.3d  799,  807  (4th 
Cir.  1998).  Some  of  these  delays  have 
been  caused  by  remands  from  the  t)ffi(  e 
of  Administrative  Law  Judges  in  order 
to  require  the  identification  of 
additional  responsible  operators  and  the 
development  of  more  evidence  on 
responsible  operator  issues.  The 
Department  s  revised  regulations 
governing  the  identification  and 
adiudicatirm  of  the  liable  coal  mine 
operator  are  intended  to  prevent  such 
delays  from  occurring  in  the  future.  In 
all  claims  filed  after  the  effective  date  of 
these  revisions,  the  Department  will 
have  only  one  opportunity,  while  the 
case  is  pending  before  the  district 
director,  to  obtain  evidence  from  the 
operators  that  employed  the  miner.  To 
facilitate  the  district  director's 
resolution  of  the  responsible  operator 
issue,  the  regulations  require  the 
submission  of  evidence  relevant  to  the 
criteria  in  section  725.494  to  the  district 
director  and  enhance  the  district 
director's  ability  to  use  subpoenas  to 
compel  the  production  of  additional 
documents.  Once  all  of  this  evidence  is 
forwarded  to  the  Office  of 
.\dministrative  Law  [udges  for  a  formal 
hearing,  the  administrative  law  judge 
assigned  to  the  case  will  determine,  in 
light  f)f  the  evidentiary  burdens 
imposed  by  section  725.495.  whether 
the  district  director  designated  the 
proper  responsible  operator.  If  the 
administrative  law  judge  determines 
that  the  di^trict  director  did  not 
designate  the  proper  responsible 
operator,  liability  will  fall  on  the  Trust 
Fund  No  remand  for  further 


development  of  the  responsible  operator 
issue  is  permissible. 

(c)  No  comments  have  been  received 
spccificallv  relating  to  this  section,  and 
no  changes  have  been  made  in  it. 

20  CFR  725.495 

(a)  Section  725.495  contains  the 
criteria  for  deciding  which  of  the 
miner's  former  employers  will  be  the 
responsible  operator  liable  for  the 
payment  of  benefits  U)  the  miner  and/or 
his  survivors.  62  FR  3364-65  (Jan.  22. 
1997).  From  among  the  employers  that 
meet  the  criteria  in  <5  725,494  for  a 
potenliallv  liable  operator,  section 
725.495  assigns  liability  to  the  company 
that  most  recently  employed  the  miner. 
In  addition,  the  regulation  explicitly 
assigns  burdens  of  proof  in  the 
adjudication  of  the  responsible  operator 
issue  The  regulation  thus  Tills  the 
regulatory  void  noted  by  the  Fourth 
Circuit  in  Director.  OIVCP  v.  Trace  Fork 
Coal  Co..  67  F.3d  503.  507  (4th  Cir. 
1995)  In  its  second  notice  of  proposed 
rulemaking,  the  Department  again 
addressed  this  issue,  rejecting 
arguments  that  the  Department's 
assignment  of  burdens  of  proof  violated 
the  Fourth  Circuit's  decision.  64  FR 
54999  (Oct.  H.  1999). 

(b)  The  Department  has  revised  the 
language  of  the  first  sentence  of 
subsection  (d)  to  reflect  changes  in  the 
manner  in  which  the  district  director 
will  process  claims,  set  forth  in 

§§  725.410-725.413.  as  well  as  the 
change  in  §  725.418(d)  whic;h  prohibits 
the  district  director  from  forwarding  a 
case  to  the  Office  of  Administrative  Law 
judges  with  more  than  one  operator  as 
a  party.  >S>e  explanation  accompanying 
S)  725.414.  The  district  director  will 
identif\'  the  designated  responsible 
operator  in  a  document  titled  a  schedule 
for  the  submission  of  additional 
evidence  rather  than  in  an  initial 
finding.  .See  explanation  accompanying 
§§  725.410-725.413.  Moreover,  to  help 
ensure  that  the  district  director  properly 
identifies  the  responsible  operator, 
sections  725.415  and  725.417  permit  the 
district  director  to  re-designate  the 
responsible  operator,  by  issuing  another 
schedule  for  the  submission  of 
additional  evidence,  if  he  determines 
that  his  initial  designation  may  have 
been  erroneous.  See  explanation 
accompanying  §§  725.415  and  725.417. 
Accordingly,  the  Department  has 
replaced  the  reference  in  subsection  (d) 
to  the  operator  "initially  found  liable  " 
with  a  reference  to  the  operator  that  is 
■■finall\'  designated"  as  the  responsible 
operator. 

(c)  One  comment  suggests  that  a 
miner's  prior  employer  should  not  have 
to  bear  liabilitv  for  a  claim  when  the 


financial  inability  to  pay  benefits  of 
another  coal  mine  operator  who  more 
recently  employed  the  miner  is  the 
responsibility  of  the  Department.  For 
example,  the  commenter  notes,  the 
Department  accepted  as  insurers  a 
number  of  "group  self-insurance 
associations"  thai  arc  currently  unable 
to  make  benefit  payments  because  they 
did  not  adequately  secure  the  payment 
of  claims  for  which  they  were  ultimately 
held  liable.  Under  section  423(a)(2)  of 
the  .Act,  30  U.S.C.  933(a)(2),  however, 
the  Department  is  obligated  to  accept 
insurance  coverage  from  any  company, 
association,  person  or  fund  that  is 
authorized  under  the  laws  of  any  State 
to  insure  workmen's  compensation. 
Compare  33  U.S.C.  932(a)(1)(B) 
(Longshore  and  Harbor  Workers' 
Compensation  Act  provision  giving  the 
Department  authority  to  approve 
insurers  under  that  Act).  Accordingly, 
the  Department's  "decision"  to  accept 
these  state  group  associations  as 
insurers  was  not  based  on  an  exercise  of 
discretion  but  rather  on  the 
understanding  that  they  were 
authorized  under  the  laws  of  their  states 
to  insure  workers'  compensation.  The 
Department  thus  did  not  voluntarily 
assume  the  risk  that  these  associations 
would  become  insolvent. 

By  contrast,  the  Department  does  have 
the  authority  to  accept  or  reject 
applications  for  self-insurance  and  to  set 
the  minimum  standards  applicable  for 
qualifying  as  a  self-insurer.  30  U.S.C. 
933(aj'(l).  To  the  extent  that  the  security 
deposited  by  a  self-insured  coal  mine 
operator  pursuant  to  §  726.104  proves 
insufficient  to  pay  individual  claims, 
the  Department  agrees  that  the  liability 
for  those  claims  should  not  be  placed  on 
operators  that  previously  employed  the 
miner.  Rather,  in  establishing  the 
amount  of  security  required,  the 
Department  voluntarily  accepts  the  risk 
that  self-insured  operators  will  not  have 
deposited  sufficient  security  to  pay 
claims  if  they  are  liquidated  or  become 
bankrupt. 

Accordingly,  the  Department  has 
added  paragraph  (a)(4)  to  section 
725.495.  The  regulation  does  not  affect 
the  liability  of  anv  operator  that 
employed  the  miner  after  his 
employment  with  the  self-insured 
operator  ended,  even  if  that  latter 
employment  only  lasted  one  day. 
provided  the  miner's  cumulative  period 
with  that  employer  totalled  at  least  one 
year.  In  determining  the  length  of  this 
cumulative  period,  the  factfinder  should 
include  any  period  for  which  the 
employer  is  considered  a  successor 
operator  to  the  miner's  actual  employer, 
see  C&KCoal  Co.  v.  Tavlor.  165  F.3d' 
254,  257  (3d  Cir.  1999)!  Like  the 
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remainder  of  section  725.495,  this 
provision  shall  be  applicable  only  to 
claims  filed  after  the  date  upon  which 
these  revisions  become  effective.  This 
provision  does  not  affect  the  liability  of 
any  operator  that  employed  the  miner 
after  he  left  employment  with  the  self- 
insured  operator. 

(d)  Several  comments  continue  to 
object  to  the  imposition  of  a  burden  of 
proof  on  the  potentially  liable  operator 
that  the  Department  designates  as  the 
responsible  operator.  The  regulation 
imposes  on  the  Department  the  initial 
burden  of  establishing  that  the 
designated  operator  is  a  potentially 
liable  operator,  assisted  by  a 
presumption  in  subsection  (b)  that  the 
designated  operator  is  financially 
capable  of  assuming  liability  for  the 
payment  of  benefits.  In  addition,  if  the 
district  director  designates  as  the 
responsible  operator  any  operator  other 
than  the  miner's  most  recent  employer, 
he  must  include  in  the  record  a 
statement  explaining  the  reasons  for  his 
finding  and,  if  appropriate,  an 
explanation  of  the  Department's  search 
of  its  insurance  files.  The  burden  then 
shifts  to  the  designated  responsible 
operator  to  prove  either  that  it  is 
financially  incapable  of  assuming 
liability  for  the  payment  of  benefits  or 
that  another  potentially  liable  operator 
(i.e.,  an  operator  that  meets  the  criteria 
in  §  725.494)  employed  the  miner  more 
recently.  The  Depeirtment's  rationale  for 
this  revision  is  fully  set  forth  in  its 
explanation  of  the  original  proposal.  62 
FR  3363-65  (Jan.  22,  1997). 

(e)  One  comment  argues  that  the 
Department's  imposition  of  the  burden 
of  proof  on  the  designated  responsible 
operator  violates  the  Supreme  Court's 
decisions  in  Director,  OWCP  v. 
Greenwich  Collieries,  512  U.S.  267 
(1994)  and  Metropolitan  Stevedore  Co. 
V.  Rambo,  117  S.  Ct.  1953  (1997),  as 
well  as  the  Administrative  Procedure 
Act.  The  Department's  response  to  this 
comment  is  fully  set  forth  at  64  FR 
54972-74  (Oct.  8,  1999).  Congress  gave 
the  Department  particularly  broad 
authority  to  promulgate  regulations 
governing  the  identification  of  the 
operator  responsible  for  the  payment  of 
benefits,  30  U.S.C.  932(h),  including  the 
authority  to  create  "appropriate 
presumptions"  for  determining  whether 
pneumoconiosis  arose  out  of  a  miner's 
employment  with  an  individual  coal 
company,  and  to  establish  "standards 
for  apportioning  liability  among  more 
than  one  operator,  where  such 
apportionment  is  appropriate."  This 
authority  has  been  construed  to  permit 
the  assigmnent  of  liability  to  a  single 
operator.  See  National  Independent 
Coal  Operators  Association  v.  Brennan, 


372  F.  Supp.  16,  24  (D.D.C.),  aff'd.  419 
U.S.  955  (1974).  The  burdens  imposed 
by  section  725.495  are  thus  fully 
consistent  with  the  statutory  authority 
granted  the  Department. 

(f)  Two  comments  argue  that 
potentially  liable  operators  should  not 
be  required  to  submit  all  of  their 
evidence  demonstrating  the  liability  of 
other  more  recent  of  the  miner's 
employers  within  the  first  90  days  after 
they  receive  notice  of  the  claim.  As  the 
Department  has  discussed  more  fully  in 
its  response  to  comments  concerning 
section  725.408,  the  90-day  time  limit  in 
that  regulation  is  applicable  only  to  the 
submission  of  evidence,  generally 
within  the  control  of  an  operator 
notified  by  the  Department,  which 
establishes  that  the  operator  is  not  a 
potentially  liable  operator  in  the  claim. 
This  includes  evidence  that  the 
employer  was  not  an  operator  for  any 
period  after  June  30.  1973:  that  the 
operator  did  not  employ  the  miner  as  a 
miner  for  a  cumulative  period  of  at  least 
one  year;  that  the  miner  was  not 
exposed  to  coal  mine  dust  while 
working  for  the  employer:  that  the 
miner's  employment  did  not  include  at 
least  one  working  day  after  December 
31, 1969:  and  that  the  employer  is 
financially  incapable  of  assuming 
liabilitv  for  the  pavment  of  benefits.  See 
§§  725.408(a)(2)(i)-(v).  725.494(a)-(e). 
By  contrast,  documentary  evidence 
submitted  to  demonstrate  a  more  recent 
employer's  potential  liability  is 
governed  by  section  725.414.  which 
states  that  the  evidence  must  be 
submitted  pursuant  to  a  schedule 
established  by  the  district  director  after 
a  party  has  indicated  its  dissatisfaction 
with  the  district  director's  initial 
findings  of  eligibility  and  liability.  The 
submission  of  this  evidence  is  therefore 
not  subject  to  the  90-day  time  limit. 

(g)  No  other  comments  have  been 
received  concerning  this  section,  and  no 
other  changes  have  been  made  in  it. 

20  CFR  725.497 

Although  the  Department  received 
comments  relevant  to  this  section,  the 
regulation  was  not  open  for  comment, 
see  62  Fed.  Reg.  3341  (Jan.  22.  1997):  64 
Fed.  Reg.  54971  (Oct.  8,  1999).  It  was 
inadvertently  omitted  from  the  list  of 
technical  revisions.  Accordingly,  no 
changes  are  being  made  in  this  section. 

Subpart  H 

20  CFR  725.502 

(a)  The  Department  proposed 
significant  changes  to  the  current 
§  725.502  in  its  initial  notice  of 
proposed  rulemaking.  62  FT?  3412-13 
(Jan.  22.  1997).  The  most  important 


changes  were  designed  to  make  clear  to 
responsible  operators  their  obligations 
under  the  terms  of  an  effective  award  of 
benefits  even  though  the  claim  might 
still  be  in  litigation.  By  clarifying  the 
obligations  of  a  liable  party  pursuant  to 
an  effective  award,  the  Department 
hoped  to  promote  operator  compliance. 
62  FR  3366  (Jan.  22.  1997).  The 
Department  therefore  proposed  that  a 
responsible  operator  pay  all  of  the 
benefits  due  under  the  terms  of  an 
effective  award,  i.e..  both  prospective 
monthly  benefits  and  retroactive 
benefits.  The  proposed  regulation  also 
defined  when  benefits  become  due  after 
the  issuance  of  an  "effective"  decision 
awarding  benefits.  62  FR  3412-13  (Jan. 
22,  1997).  Coupled  with  an  assessment 
of  an  additional  twenty-percent  of  any 
luipaid  compensation  (33  U.S.C.  914(f) 
as  incorporated  by  30  U.S.C.  932(b), 
proposed  §  725.607).  proposed  §  725.502 
substantially  clarified  the  responsible 
operator's  benefit  payment  obligations. 
In  its  second  notice  of  proposed 
rulemaking,  the  Department  responded 
to  comments  opposing  the  changes. 
Without  disputing  the  statutory 
incorporation  of  §  14(f).  the  commenters 
contended  that  the  addition  of  twenty- 
percent  of  unpaid  compensation  to  late 
payments  was  punitive.  They  also 
opposed  the  obligation  to  pay 
retroactive  benefits  while  an  award  was 
on  appeal,  arguing  such  a  requirement 
violated  Congressional  intent  and  that 
recover^'  of  those  payments  was 
unlikely  in  the  event  the  award  was 
overturned.  64  FR  54999-55000  (Oct.  8. 
1999).  Citing  Congressional  intent  that 
the  coal  industry  bear  primary 
responsibility  for  benefits,  the 
Department  defended  the  assessment  of 
an  additional  twenty-percent  of  unpaid 
compensation  as  a  means  to  promote 
prompt  compliance  with  effective 
awards.  The  Department  noted  its 
concern  that  operators  rarely  paid 
benefits  while  an  award  was  on  appeal, 
thereby  shifting  the  financial  burden 
and  ultimate  risk  of  loss  to  the  Trust 
Fund.  Moreover,  the  Department  noted 
that  requiring  payment  of  retroactive 
benefits  during  active  litigation  was 
consistent  with  Congressional  intent 
The  liable  party  is  generally  required  to 
pav  all  benefits  due  the  claimant  under 
the  terms  of  an  effective  award,  and  the 
"benefits  due  "  include  retroactive 
benefits.  Congress  enacted  one 
exception:  the  Trust  Fund  is  authorized 
to  pay  only  future  monthly  benefits 
when  it  pays  on  behalf  of  an  operator. 
64  FR  55000  (Oct.  8.  1999).  In  response 
to  another  comment,  the  Department 
agreed  that  the  law  clearly  requires  the 
Trust  Fund  to  pay  interim  benefits  if  an 
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operator  obtains  a  stay  of  pavments  The 
Department  also  concluded  the 
proposed  regulation  required  the 
operator  to  continue  to  pav  benefits 
despite  the  pendency  of  a  modification 
petition  until  a  new  effective  order  is 
issued  pursuant  to  §  725. JIO.  Finally, 
the  Department  reiterated  its  view  that 
prospective  monthly  benefits  are  due 
and    shall  be  paid"  when  an 
administrative  law  judge's  award 
becomes  effective.  ;  e  .  when  the  order  is 
filed  in  the  office  of  the  district  director 
The  Department  did  propose  one  change 
to  4^  725.502(b)(1)  in  its  second  notice. 
That  change  made  monthly  benefits  due 
on  the  fifteenth  dav  of  the  month 
following  the  month  for  which  the 
benefits  are  paid,  instead  of  the  first 
business  dav  of  that  month  as  originalh 
proposed.  64  FR  55050  (Oct.  8.  1999). 
The  Department  has  proposed  one 
minor  change  m  the  final  rule, 
Subsection  {b)(2)  requires  the  district 
director  to  compute  the  amount  of 
retroactive  benefits  and  mterest  a 
responsible  operator  owes  the  claimant, 
and  to  inform  the  parties.  The 
Department  has  added  language  at  the 
-•nd  of  the  last  sentence  of  subsection 
lb)(2)  to  clarifi,-  that  the  district  director 
must  attach  a  current  table  of  applicable 
interest  rates  to  the  computation 

(b)  The  Department  has  received  one 
new  comment  in  response  to  the  second 
notice  of  proposed  rulemaking.  The 
commenter  renews  the  objections  stated 
in  its  response  to  the  initial  notice  (jf 
proposed  rulemaking,  contending  the 
Department  fiid  not  respond  adequateiv 
to  its  concerns  in  the  1999  preamble 
discussion.  The  comment  cites  several 
objections  to  requiring  payment  of 
retroactive  benefits  while  an  award  is  on 
appeal,  and  also  objects  to  the 
assessment  of  the  twenty-percent 
additional  compensation  for  failure  to 
pay  such  benefits.  Specifically,  the 
comment  argues  that  use  of  the  twentv- 
percent  additional  compensation  is 
inconsistent  with  Congressional  intent 
because  the  assessment  was  intended 
only  to  help  claimants  obtain  prompt 
payment,  and  not  reduce  Trust  Fund 
outlays.  The  comment  also  contends 
Congress  intended  the  Fund  to  pay 
interim  benefits  during  litigation  on 
behalf  of  operators,  and  recoup  those 
payments  from  operators  only  after  the 
claimant  ultimately  prevails.  In  the 
commenter's  view.  Congress  intended 
the  Fund  to  share  the  risk  of 
unsupportable  awards  with  operators  hv 
assuming  the  operators  liability  until 
litigation  concluded  and  the  validity  of 
the  award  was  established.  The 
comment  criticizes  *5  725.502(b)(2) 
because  it  will  increase  operator 


pa\  menis  and  lead  to  larger,  and  more 
numerous,  overpayments.  Finally,  the 
comment  objects  to  §  725.502(c),  which 
requires  the  payment  of  one  month  of 
benefits  if  the  miner-claimant  dies  in 
the  incmth  when  eligibilitv  commences. 
The  comment  states  that  the  provision, 
in  effect,  allows  duplicate  benefits  for 
that  month  in  the  event  the  survivor 
becomes  entitled  to  benefits. 

(c)  The  criticisms  leveled  at 
§  725.502(b)(2)  rest  on  one  basic 
premise:  Since  1981.  Congress  has 
intended  for  tht;  Trust  Fund  to  pay 
prospective  monthly  benefits  in  all 
awarded  claims  remaining  in  litigation 
in  which  there  is  potential  operator 
liabilitv   Based  on  this  premise,  the 
commenter  contends  that  an  operator 
cannot  be  compelled  by  means  of  the 
*^  14(f)  "penaltv  "  to  pay  any  benefits — 
retroactive  or  prospective — until  the 
award  is  final  because  no  retroactive 
benefits  are  due  and  the  Trust  Fund  is 
liable  for  the  prospective  benefits 
pending  entrv'  of  a  final  award.  The 
Department  disagrees  with  the 
comment \  premise  and  the  conclusions 
derived  from  it. 

As  an  initial  matter,  the  comment 
does  not  cite  any  statutory  section,  legal 
authority,  legislative  histor\-  or  other 
evidence  ffir  its  position  as  to 
Congressional  intent  and  the  operation 
of  the  Trust  Fund  It  relies,  instead,  on 
an  "understanding"  or  "agreement" 
between  ("ongress  and  the  members  of 
the  public  affected  by  the  1981 
amendments  to  the  Black  Lung  Benefits 
Al\  (BLBA).  None  of  the  available 
materi.il.  however,  supports  the 
comment's  views 

First,  the  expenditures  which  the 
Fund  may  undertake  are  a  matter  of 
st.itutorv  mandate.  Under  the  Internal 
Keveiuie  Code  (in  which  the  Trust  Fund 
provisions  appear),  monies  are  available 
if  "the  operator  liable  for  the  payment 
of  such  benefits  *    *    *  has  not  made  a 
payment  within  MO  days  after  that 
pavment  is  duel  1"  26  U.S.C. 
9501(d)(l)(A)(ii).  The  only  limitation 
prohibits  the  payment  of  retroactive 
benefits  by  the  Fund  on  behalf  of 
operat(;rs  in  claims  filed  after  the  1981 
amendments.  26  U.S.C.  9501(d)(1)(A). 
The  provision  is  clear:  The  operator  is 
liable  for  any  benefits  which  are  due. 
and  the  Fund  will  pay  only  prospective 
benefits  if  the  opc!rator  defaults.  Section 
9501(d)(l)(A)(ii)  does  not  suggest 
Congress  intended  as  a  routine  practice 
to  relieve  the  operator  of  the  obligation 
to  pay  benefits  which  are  due  while  the 
claimant's  entitlement  remains  in 
dispute. 

Second,  the  legislative  history'  of  the 
creation  and  later-amended  operation  of 
the  Black  Lung  Disability  Trust  Fund 


supports  the  Department's  position.  The 
historical  antecedents  are  described  in 
detail  in  Old  Ben  Coal  Co.  v.  Luker.  826 
F.2d  688.  693-94  (7th  Cir.  1987). 
Briefly.  Congress  created  the  Fund  in 
1978  to  relieve  the  federal  government 
of  its  dp  facto  primary  financial 
responsibility  for  the  Part  C  program. 
The  Fund  assumed  responsibility  for 
claims  for  which  no  operator  was  liable 
or  in  which  the  responsible  operator 
defaulted  on  its  payment  obligations. 
Congress  intended  to  "ensure  that 
individual  coal  operators  rather  than  the 
trust  fund  bear  the  liability  for  claims 
arising  out  of  such  operator's  mines  io 
thf  maximum  extent  feasible."  S.  Rep. 
95-209.  95th  Cong..  1st  Sess.  9  (1977), 
repnnted  in  Committee  on  Education 
and  Labor.  House  of  Representatives. 
96th  Cong. .  Black  Lung  Benefits  Reform 
Act  and  Black  Lung  Benefits  Revenue 
Act  of  1977  At  612  (Comm.  Print)  (1979) 
(emphasis  supplied).  By  the  conclusion 
of  the  1981  fiscal  year,  however,  the 
Fund  had  accumulated  a  deficit  of 
approximately  Si. 5  billion.  H.R.  Rep. 
97-406.  97th  Cong..  1st  Sess.  4  (1981). 
reprinted  in  U.S.C.  C.  &  A.N.  2673. 
Individual  responsible  operators  had 
also  become  burdened  with 
unanticipated  retroactive  liabilities  from 
denied  claims  which  were  reopened  and 
approved  under  the  1978  legislation. 
Congressional  concern  over  the  Trust 
Funds  deficit  prompted  changes  to  the 
BLBA  in  1981;  the  remedial  actions 
included  raising  the  excise  tax  on  coal 
that  provided  revenue  for  the  Fund, 
increasing  the  interest  rate  on  operator 
liabilities  to  the  Fund,  and  tightening 
eligibility  criteria  for  claimants. 
Congress  also  relieved  a  limited  group 
of  operators  from  their  retroactive 
liabilities  based  on  the  procedural 
histories  of  certain  claims.  These 
liabilities  transferred  to  the  Fund. 
Finally.  Congress  limited  the  Trust 
Fund  to  paying  only  prospective 
benefits  if  a  responsible  operator  failed 
or  refused  to  pay  after  entry'  of  an  initial 
determination  of  entitlement.  The  1981 
Amendments,  however,  did  not  disturb 
the  operator's  legal  obligation  to  pay  all 
benefits  due  under  an  effective  award. 
127  Cong.  Rec.  29,932  (1981). 

Against  this  background,  the 
comment's  position  is  untenable.  In 
1981.  Congress  amended  the  BLBA.  in 
large  part  because  the  Fund  was  in 
economic  crisis.  The  objective  of  the 
amendments  was  to  eliminate  the  deficit 
by  increasing  revenues  and  revising 
eligibility  criteria.  A  fiscally-concerned 
Congress  would  not  then  impose  on  the 
Fund  the  operators'  collective  liability 
for  benefits  pending  conclusion  of 
entitlement  litigation  in  every'  claim. 
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The  ability  to  recoup  from  the  operator 
the  amount  paid  by  the  Fund  if  the 
award  survived  litigation,  plus  interest, 
would  restore  only  some  of  the  revenues 
expended  on  interim  benefits.  Initial 
awards  which  were  eventually 
overturned  would  become 
overpayments;  recovering  overpayments 
from  a  largely  elderly  and  unemployed 
population  was  problematic  at  best. 
Given  these  circumstances,  the 
Department  rejects  the  argvunent  that 
Congress  intended  the  Fund  to  absorb 
all  operators'  liabilities  as  a  matter  of 
course  until  the  conclusion  of  litigation 
in  every  approved  claim. 

The  Department  also  rejects  the 
comment's  argimient  that  vigorous  use 
of  the  payment  of  additional 
compensation  pursuant  to  section  14(f) 
is  contrary  to  Congressional  intent.  The 
Department  provided  a  detailed 
response  to  this  argument  in  its  second 
notice  of  proposed  rulemaking.  64  FR 
54999-55000  (Oct.  8,  1999).  The 
response  cited  Congress'  intention  to 
impose  liability  on  the  operators  to  the 
maximum  feasible  extent,  together  with 
the  provision's  purpose  to  ensure  the 
operator's  prompt  compliance  with  its 
benefit  obligations.  The  only  significant 
concern  shown  by  Congress  with 
respect  to  the  use  of  section  14(f)  was 
the  caveat  that  the  provision  not  apply 
until  the  operator  "has  the  right  to 
contest  the  claim."  127  Cong.  Rec.  19, 
645  (1981).  This  concern  is  met  by  the 
requirement  that  §  14(f)  does  not  apply 
until  an  effective  award  is  in  place,  and 
an  effective  award  arises  only  after  the 
operator  has  had  an  opportunity  for  a 
hearing.  The  Department  believes 
§  725.502(b)  promotes  Congress'  overall 
objective  to  shift  liability  for  the 
payment  of  benefits  to  those  operators 
who  owe  the  benefits.  The  significance 
of  this  objective  has  become  more 
obvious  since  the  1981  amendments. 
The  Fund's  indebtedness  to  the  U.S. 
Treasury  at  the  conclusion  of  fiscal  year 
1997  was  $  5.487  billion.  OWCP  Annual 
Report  to  Congress  for  FY  1997  at  24. 

(d)  The  comment  challenges  the 
allowance  of  one  month  of  benefits  if 
the  miner  dies  in  the  first  month  during 
which  all  eligibility  requirements  are 
established.  The  comment  contends  that 
such  a  payment  is  not  authorized  by 
statute,  and  that  a  duplicate  payment 
occurs  if  the  miner-claimant  dies  and 
the  survivor  establishes  entiUement 
independently  because  the  miner's 
death  was  due  to  pneumoconiosis.  The 
Department  rejects  this  argument  as  a 
reason  for  eliminating  the  provision.  As 
an  initial  matter,  this  provision  was  first 
promulgated  a's  part  of  the  original 
§  725.502.  See  43  FR  36806  (Aug.  18, 
1978).  No  comments  were  received  then 


in  response  to  the  regulation,  nor  did 
the  Department  receive  any  conunents 
in  response  to  its  initial  notice  of 
proposed  rulemaking.  See  also  20  CFR 
410.226(a).  In  any  event,  the  payment  of 
benefits  twice  for  the  same  month  of 
eligibility  in  these  circumstances  is 
proper,  "rhe  program  has  always  paid 
benefits  for  periods  during  which  the 
miner  established  (s)he  was  totally 
disabled  by  pneumoconiosis  arising  out 
of  coal  mine  employment.  33  U.S.C. 
906(a),  as  incorporated  by  30  U.S.C. 
932(a),  922(a)(1).  Although  generally  a 
miner's  entitlement  terminates  in  the 
month  before  the  month  of  death 
{§  725.203(b)(1)),  §  725.502(c)  creates  an 
exception  to  that  rule  to  recognize  the 
successful  prosecution  of  a  claim,  albeit 
only  for  one  month  of  benefits.  The 
program  also  pays  survivor's  benefits  to 
eligible  recipients  if  a  miner  dies  due  to 
pneumoconiosis,  30  U.S.C.  922(a)(2), 
and  begins  such  benefit  payments  with 
the  month  of  the  miner's  death,  20  CFR 
725.212-725.213.  The  statute  does  not 
prohibit  the  payment  of  benefits  twice 
in  one  month  in  the  rare  event  a  miner 
entitled  to  benefits  for  disability  dies 
due  to  pneumoconiosis  in  the  first 
month  of  his  or  her  eligibility.  No 
change  in  the  regulation  is  necessary'. 

(e)  No  other  comments  were  received 
concerning  this  section,  and  no  other 
changes  have  been  made  in  it. 

20  CFR  725.503 

(a)  In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
adding  §  725.503(d)  to  provide  specific 
guidelines  for  determining  the  onset 
date  for  benefits  awarded  based  on  a 
modification  petition.  The  proposed 
rule  set  forth  the  date  from  which 
benefits  would  be  payable  based  either 
on  a  mistake  in  a  determination  of  fact 
or  on  a  change  in  the  miner's  condition. 
62  FR  3366,  3412-13  (Jan.  22,  1997).  In 
the  case  of  a  mistaken  factual 
determination,  the  proposal  employed 
the  rules  used  in  a  miner's  or  a 
survivor's  claim.  If  the  award  was  based 
on  a  change  in  conditions  and  if  the 
precise  month  in  which  the  miner 
became  disabled  could  not  be 
ascertained,  the  proposed  rule  pegged 
the  onset  date  to  the  earliest  evidence 
supporting  an  element  of  entitlement 
not  previously  found  in  the  claimant's 
favor,  provided  the  evidence  was 
developed  after  the  most  recent 
factfinder's  denial  of  benefits.  The 
proposed  regulation  drew  criticism  both 
for  setting  the  onset  date  too  late  and  for 
setting  it  too  early,  thereby  allegedly 
violating  a  statutory  requirement 
prohibiting  the  payment  of  benefits 
before  the  onset  of  the  miner's 
entitlement.  In  the  second  notice  of 


proposed  rulemaking,  the  Department 
altered  §  725.502(d)(2).  noting  a  concern 
that  the  regulation  as  originally 
proposed  would  generate  too  much 
litigation.  64  FR  55001.  55050  (Oct.  8. 
1999).  The  reproposed  version  required 
the  actual  onset  date  of  entitlement  to  be 
determined  if  possible.  If  that  date  could 
not  be  ascertained,  however, 
§  725.503(d)(2)  set  a  default  onset  date 
using  the  date  the  miner  filed  the 
modification  petition.  The  Department 
adopted  this  approach  because  the  filing 
date  of  the  application  for  benefits  is  the 
default  onset  date  for  approved  miners' 
claims  (20  CFR  725.503(b)),  and  that 
method  had  worked  well  in  the 
adjudication  of  black  lung  claims  in 
general.  The  Department  therefore 
proposed  using  a  similar  method  in 
change  in  conditions  cases.  64  FR  55001 
(Oct.  8.  1999).  Use  of  a  filing  date 
reflects  "the  logical  premise  "  that  the 
miner  would  file  a  claim  or  a 
modification  petition  when  (s)he 
believed  (s)he  is  entitled  to  benefits.  In 
the  final  rule,  the  Department  has  made 
two  minor  changes  to  §  725.503(b)  and 
(c).  Each  subsection  begins  with  similar 
language  referring  to  the  entitled 
individual  to  whom  benefits  are 
payable,  i.e.,  the  miner  entitled  to 
benefits  (subsection  (b)).  and  the 
survivor  entitled  to  benefits  (subsection 
(c)).  The  purpose  of  this  change  is 
simply  to  use  parallel  language  in  each 
subsection  to  identify  the  individual 
receiving  benefits. 

(b)  One  comment  opposes  the  use  of 
default  onset  dates  for  both  claims  and 
modification  petitions.  The  comment 
contends  the  default  date  creates  a 
presumption  of  entitlement  to  benefits 
as  of  the  filing  date  when  the  claimant 
has  not  proven  this  fact.  The  commenter 
believes  such  a  presumption  violates  the 
Administrative  Procedure  Act  (APA).  5 
U.S.C.  556(d).  and  the  Supreme  Court's 
decision  in  Director,  OWCP  v. 
Greenwich  Collieries.  512  U.S.  267 
(1994).  The  Department  disagrees  with 
the  general  proposition  that  a  default 
onset  date  based  on  a  presumption  of 
entitlement  as  of  a  certain  date  violates 
the  APA  and  Greenwich  Collieries.  The 
Department  addressed  this  issue  at 
length  in  its  second  notice  of  proposed 
rulemaking.  64  FR  54972-74  (Oct.  8. 
1999).  To  summarize:  the  Federal  Mine 
Safety  and  Health  Act  (FMSHA).  of 
which  the  Black  Lung  Benefits  Act 
(BLBA)  is  a  part,  generally  is  exempt 
from  the  provisions  of  the  APA.  30 
U.S.C.  956.  The  BLBA.  however, 
incorporates  section  19  of  the  Longshore 
and  Harbor  Workers'  Compensation  Act 
(LHWCA).  33  U.S.C.  919(d).  thereby 
making  the  APA  applicable  to  the 
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adjudication  of  claims.  The 
incorporation  of  the  APA  (and  5  U.S.C. 
556(d)  in  particular)  is  subject  to  one 
important  cimstraint;  Congress 
conferred  on  the  Secretan^  the  authority 
to  var\'  the  terms  of  the  incorporated 
provisions  by  regulation.  30  U.S.C 
932(a)  (provisions  of  LHWCA  apply  to 
BLBA  "except  as  otherwise  provided 
*   *   *  bv  regulations  of  the  Secretary') 
See  generally  Director.  OWCP  v 
S'ational  Mines  Corp  .  554  F.2d  1267. 
1273-74  (4th  Cir.  1977);  Patton  v. 
Director.  OWCP.  763  F.2d  553.  559-60 
(3d  Cir.  1985).  In  Greenwich  Collieries. 
the  issue  before  the  Court  concerned  the 
Departments  authority  to  displace  5 
U.S.C.  556(d)  via  a  regulatorv 
presumption  (20  CFR  718.3)'that 
required  a  finding  for  the  claimant  if  the 
evidence  for  and  against  a  particular 
finding  was  evenlv  balanced  The  Court 
considered  *)  718.3(c)  too  ambiguous  to 
var\'  the  APA's  burden  of  proof 
requirements  as  to  the  BLBA.  It 
therefore  held  that  the  party  who  bears 
the  burden  of  persuasion  under  the  APA 
must  prevail  by  a  preponderance  tif  the 
evidence.  In  so  holding,  the  (^ourt  also 
acknowledged  the  Department's 
regulatory  authority,  consistent  with  the 
APA,  to  utilize  presumptions  which 
ease  a  party's  burden  of  production.  512 
U.S.  at  280-81.  The  Court  did  not 
address  the  Department's  argument  that 
It  has  the  authority  to  override  5  U.S.C. 
556(d)  by  regulation  and  shift  the 
burden  of  persuasion  as  well. 

Since  Greenwich  Collieries,  three 
courts  have  addressed  the  Department's 
authority  to  create  presumptions  which 
alter  the  parties'  evidentiary  burdens. 
Although  no  court  has  considered  the 
Department's  statutory  authority  to  shift 
a  burden  of  persuasion,  all  three  courts 
have  approved  either  directly  or  in  dicta 
the  Department's  authority  to  create 
presumptions  which  shift  the  burden  of 
production.  In  Glen  Coal  Co.  v.  Seals. 
147  F.3d  502  (6th  Cir.  1998).  the  Sixth 
C'ircuit  considered  whether  a  judicially- 
created  presumption  of  medical  benefits 
coverage  for  the  treatment  of  pulmonary 
disorders  was  consistent  with  circuit 
caselaw  See  Doris  Coal  Co  v.  Director. 
OWCP.  938  F  2d  492  (4th  Cir.  1991) 
(holding  miner  previously  found  totallv 
disabled  due  to  pneumoconiosis  who 
receives  treatment  for  pulmonar\' 
disorder  is  presumed  to  receive 
treatment  for  pneumoconiosis  for 
purposes  of  medical  benefits  coverage). 
The  majority  held  that  the  decisions 
below  erroneously  relied  on  the  Doris 
Coal  opinion  when  Sixth  Circuit  law 
applied  and  was  inconsistent  with 
Fourth  Circuit  precedent.  147  F  3d  at 
514  (Dowd,  D.C.I. ).  515  (Boggs,  |  ).  ludge 


Boggs  (concurring),  however,  agreed 
with  ludge  Moore  (dissenting)  "that  it 
would  not  necessarily  contravene 
Greenwich  Collieries  for  the  Secretary  to 
adopt  a  regulation  shifting  the  burden  of 
production  in  the  manner  of  Dons 
Coal."  147  F.3d  at  517  In  Gulf  6- 
U'psfprn  Indus  v.  Ung.  176  F.3d  226 
(4th  t:ir   1999),  the  Fourth  Circuit 
upheld  the  validity  of  the  Doris  Coal 
presumption  under  the  APA  as 
interpreted  by  Greenwich  Collieries.  The 
Court  agreed  with  Seals  that  the 
presumption  shifts  the  burden  of 
production,  not  persuasion,  and 
therefore  was  valid  under  the  APA.  176 
F  3d  at  233-34.  Most  recently,  the 
Eighth  Circuit  considered  whether,  for 
purposes  of  a  subsequent  claim,  a 
"material  change  '  in  a  miner's 
(  ondition  could  be  presumed  if  the 
miner  established  one  element  of 
entitlement  not  previously  proven  in 
connection  with  a  prior  denied  claim. 
Lovtlia  Coal  Co.  v.  Hariev.  109  F.3d  445 
(8th  Cir   1997):  see  20  CFR  725.309 
(miner  must  show  "material  change  in 
condition"  between  denial  of  one  claim 
and  filing  of  later  claim).  The  Court 
rejected  the  operator's  argument  that  the 
presumpti(m  of  change  violated  5  U.S.C. 
556(d)  and  Greenwich  Collieries.  In  so 
doing,  the  Court  cited  Greenwich 
Collieries'  explicit  approval  of  burden 
shifting  presumptions  which  ease  a 
party's  obligation  to  produce  evidence 
in  support  of  its  claim.  109  F.3d  at  452- 
53. 

Thus,  the  courts  have  upheld  the 
Department's  authority  to  shift  the 
burden  of  production  to  the  party 
opposing  entitlement  upon  a  showing  of 
the  predicate  facts  which  support  the 
presumption  without  violating  the  APA. 
Section  725.503  does  create  a 
presumption  of  entitlement  to  benefits 
as  of  the  filing  date  of  the  claim  absent 
contrary  evidence.  The  presumption 
rests  on  a  twofold  basis:  (i)  The  miner 
has  established  he  is  entitled  to  benefits; 
and  (ii)  the  Department's  belief  that  an 
individual  will  file  a  claim  when  he 
believes  himself  entitled  to  benefits.  See 
43  FR  .36828-36829  (Aug.  18.  1978).  The 
presumption,  however,  shifts  only  the 
burden  of  production  to  the  party 
opposing  benefits.  That  party  may 
overcome  the  presumed  entitlement 
date  by  introducing  credible  medical 
evidence  that  the  miner  was  not 
disabled  for  some  period  of  time  after  he 
filed  his  claim.  See  Ling.  176  F.3d  at  233 
(holding,  in  context  of  another  black 
lung  presumption  which  shifts  burden 
of  production,  party  must  introduce 
"credible  "  evidence  supporting  its 
position).  "Credible"  evidence  means 
medical  opinions  which  cire  consistent 


with  the  adjudicator's  findings  in  the 
underlying  award  of  benefits.  If  the 
adjudicator  has  accepted  evidence  that 
the  miner  is  totally  disabled  as  of  a 
certain  date,  then  any  later  medical 
opinion  contradicting  this  evidence  is 
necessarily  not  credible.  Medical 
opinions  pre-dating  the  evidence  of 
entitlement,  however,  may  establish  the 
miner  was  not  disabled  when  he  filed 
his  application.  See  Rochester  &■ 
Pittsburgh  Coal  Co.  v.  Krecota.  868  F.2d 
600,  603  (3d  Cir.  1989)  (holding  ALJ 
erroneously  awarded  benefits  from 
filing  date  when  evidence  proved  miner 
was  not  disabled  at  that  time).  The 
burden  of  persuasion  remains  with  the 
claimant  to  provide  medical  evidence 
sufficient  to  overcome  the  opponent's. 
Similarly,  a  claimant  may  also  prove  he 
is  entitled  to  benefits  commencing 
before  he  filed  his  benefits  application. 
In  such  a  situation,  the  burden  of 
persuasion  remains,  as  always,  with  the 
claimant.  The  comment  does  not 
provide  any  other  rationale  for  its 
position  that  default  onset  dates  violate 
the  APA.  The  Department  therefore 
declines  to  abandon  its  use  of  such 
onset  dates  when  the  medical  evidence 
fails  to  establish  the  date  on  which  the 
miner  became  totally  disabled  due  to 
pneumoconiosis. 

(c)  The  same  comment  contends  that 
using  default  dates  based  on  filing  dates 
violates  section  6  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act 
(LHWCA).  33  U.S.C.  906,  as 
incorporated  by  the  Black  Lung  Benefits 
Act  (BLBA).  30  U.S.C.  932(a).  The 
comment  suggests  using  as  an 
alternative  default  date  the  date  of  the 
earliest  medical  evidence  the 
adjudicator  accepts  as  sufficient  to 
prove  the  miner  is  totally  disabled  by 
pneumoconiosis.  The  Department 
rejects  this  position.  Section  6(a)  of  the 
LHWCA  provides  ip  relevant  part  that 
'|n)o  compensation  shall  be  allowed  for 
the  first  three  days  of  the  disability 
*   *    *  Provided,  however.  That  in  case 
the  injury  results  in  disability  of  more 
than  fourteen  days,  the  compensation 
shall  be  allowed  from  the  date  of  the 
disability."  33  U.S.C.  906(a).  As 
discussed  above,  Congress  expressly 
granted  the  Secretary  the  power  to  tailor 
incorporated  Longshore  Act  provisions 
to  fit  the  black  lung  program:  the 
LHWCA  sections  apply  to  the  BLBA 
"except  as  otherwise  provided  *    *    *  by 
regulations  of  the  Secretary. "  30  U.S.C. 
932(a);  Director.  OWCP  v.  National 
Mines  Corp..  554  F.2d  1267,  1273-1274 
(4th  Cir.  1977). 

In  1978,  the  Secretary  promulgated  20 
CFR  725.503  to  implenient  section  6(a). 
43  FR  36806  (Aug.  18,  1978).  Like  the 
revised  §  725.503,  the  1978  regulation 
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prescribed  two  alternative  means  for 
determining  the  entitlement  date.  The 
adjudicator  had  to  first  consider 
whether  the  evidence  established  the 
month  during  which  the  miner  became 
totally  disabled  due  to  pneumoconiosis. 
If  the  evidence  was  insufficient  to 
identify  the  specific  month,  the 
adjudicator  resorted  to  the  default  date: 
the  month  in  which  the  miner  filed  his 
or  her  claim.  Section  725.503(d)(2) 
adopts  the  same  general  approach  for 
modification  petitions,  and  substitutes 
the  month  the  claimant  filed  the 
modification  petition  as  the  default  date 
if  the  award  is  premised  on  a  change  in 
the  miner's  condition.  64  FR  55050  (Oct. 
8,  1999).  In  the  comments 
accompanjring  the  promulgation  of  20 
CFR  727,302,  the  Secretary  explained 
the  reasoning  behind  the  adoption  of  a 
default  entitlement  date: 

This  approach  was  adopted  in  view  of  the 
great  difficulty  encountered  in  establishing  a 
date  certain  on  which  pneumoconiosis,  often 
a  latent,  progressive,  and  insidious  disease, 
progressed  to  total  disability.  The  filing  date 
was  thought  to  be  fair  since  proof  of  onset, 
which  was  usually  obtained  after  filing, 
would  likely  fix  the  date  of  total  disability  at 
the  time  at  which  the  medical  tests  were 
administered.  The  filing  date,  on  the  other 
hand,  was  likely  to  be  a  more  accurate 
measure  of  onset  since  it  would  be  the  date, 
or  close  to  the  date,  on  which  the  claimant 
felt  the  need  to  file  for  benefits,  presumably 
because  disability  had  become  total. 

43  FR  36828-36829  (August  18, 1978). 
The  Secretary  also  emphasized  that  "a 
reasonable  effort  will  always  be  made  to 
establish  the  month  of  onset."  43  FR 
36806  (August  18. 1978). 

Section  725.503  therefore  deals  with 
the  difficulties  inherent  in  identifying 
the  particular  month  a  miner's  lung 
condition  deteriorated  to  the  point  he 
became  totally  disabled  due  to 
pneumoconiosis.  As  noted  above,  the 
Department  has  long  since  concluded 
that  pneiunoconiosis  is  a  latent  and 
progressive  disease  which  may  manifest 
itself  pathologically  over  a  lengthy 
period  of  time.  See  generally  §  718.201 , 
responses  to  comments.  As  a  result, 
detecting  the  precise  month  when  the 
deterioration  reached  the  level  of 
compensable  disability  is  problematic  at 
best.  In  addition,  clinical  evidence  of 
disability  on  a  particular  date  does  not 
mean  the  miner  became  disabled  that 
day.  The  test  may  simply  detect  a 
condition  which  developed  sometime 
earlier.  Green  v.  Director,  OWCP,  790 
F.2d  1118,  1119  n.4  (4th  Cir.  1986). 
Notwithstanding  these  difficulties, 
however,  an  award  of  benefits  must  set 
a  date  fi-om  which  those  benefits  are 
payable.  20  CFR  725.503(f);  64  FR  55050 
(Oct.  8, 1999).  If  the  medical  evidence 


in  a  particular  case  pinpoints  the 
disability  date,  that  date  must  be  used. 
In  many  cases,  the  evidence  is 
inconclusive  or  contradictory  over  time. 
Even  if  the  earliest  positive  evidence 
establishes  the  miner's  entitlement,  that 
evidence  only  proves  the  miner  was 
disabled  on  that  date.  Such  evidence  is 
entirely  consistent  with  a  compensable 
disability  antedating  the  medical  testing 
for  some  unknown  period  of  time.  See 
Green,  790  F,2d  at  1119  n.  4. 
Consequently,  the  Department  has 
consistently  found  a  default  entitlement 
date  necessary,  as  a  rule  of 
administrative  convenience,  in  order  to 
implement  the  black  lung  program  in  an 
effective  manner.  See  generally  30 
U.S.C.  936(a)  (authorizing  Secretary  to 
"issue  such  regulations  as  [she]  deems 
necessary  to  carry  out  the  provisions  of 
title  IV).  The  choice  of  the  filing  date 
reflects  the  rational  assumption  that 
claimants,  by  and  large,  file  claims  or 
modification  petitions  when  they 
believe  themselves  entitled  to  benefits 
(although  compensable  disability  may 
in  fact  have  occurred  either  prior  to,  or 
after,  the  application  date).  The 
Department  recognizes  claimants  may 
file  modification  petitions  for  other 
reasons  as  well,  e.g.,  the  claimant  may 
secure  the  services  of  an  attorney,  obtain 
new  medical  evidence,  or  intend  to 
prevent  the  underlying  claim  from 
becoming  finally  denied.  "These  reasons 
do  not  detract  from  the  imderlying  logic 
of  the  default  onset  date;  rather,  they 
simply  explain  why  a  claimant  takes  a 
particular  action  at  a  particular  time. 
The  natural  impetus  to  pursue  benefits 
at  all  is  the  individual's  belief  that  (s)he 
is  entitled  to  them.  Like  the  default 
onset  date  for  claims,  the  same 
explanation  supports  a  similar  approach 
for  awards  obtained  on  modification  if 
the  miner's  condition  has  changed  to 
the  point  of  compensable  disability  and 
the  actual  onset  date  cannot  be 
ascertained. 

The  Department  believes  the  filing 
date  strikes  a  reasonable  balance 
between  overcompensating  and 
imdercompensating  the  miner.  Section 
6(a)  requires  the  liable  party  to  pay 
benefits  "from  the  date  of  the 
disability."  33  U.S.C.  906(a),  as 
incorporated.  If  the  medical  evidence 
does  not  identify  that  date,  the  miner 
might  receive  either  more,  or  less, 
compensation  than  the  amount  to  which 
(s)he  is  entitled  by  using  the  filing  date. 
Obviously,  if  the  medical  evidence 
proves  that  the  miner  became  disabled 
only  after  he  filed,  then  the  filing  date 
is  inapplicable;  the  adjudicator  must 
select  some  later  date  to  avoid 
compensating  the  miner  for  a  period  of 


time  when  (s)he  was  not  eligible.  See 
Rochester  &  Pittsburgh  Coal  Co.  v. 
Krecota,  868  F.2d  600,  603  (3d  Cir. 
1989)  (holding  that  ALJ  erroneously 
relied  on  filing  date  when  medical 
evidence  clearly  indicated  miner  was 
not  disabled  until  several  years  later). 
Absent  such  evidence,  however,  the 
rationale  underlying  section  725.503 
ensures  the  miner  will  receive  the 
approximately  correct  amount  of 
compensation.  Accordingly,  the 
Department  rejects  the  comment's 
position  that  a  default  onset  date  based 
on  a  filing  date — of  either  a  claim  or  a 
modification  petition — violates  section 
6(a). 

The  same  comment  edso  states  that  the 
use  of  default  onset  dates  originated 
under  part  B  of  the  BLBA  and  derives 
from  the  Social  Security  Act.  The 
commenter  contends  that  section  6(a) 
supersedes  the  Social  Security  Act  rule 
for  purposes  of  part  C  of  the  BLBA.  As 
discussed  above,  default  onset  dates  are 
entirely  consistent  with  section  6(a). 
Furthermore,  the  comment  does  not 
explain  why  their  origin  has  any  legal 
relevance.  "The  comment  does  not  state 
a  basis  for  eliminating  default  onset 
dates  for  part  C  claims. 

(d)  One  comment  opposes  using  the 
date  the  claimant  petitioned  for 
modification  as  the  default  onset  date  if 
benefits  are  awarded  based  on  a  change 
in  the  miner's  condition.  The 
commenter  contends  the  proper  default 
date  should  be  immediately  after  the 
date  of  the  adverse  decision  which  was 
overturned  on  modification.  For  the 
reasons  set  out  in  conmient  (c),  the 
Department  rejects  this  suggestion.  The 
filing  date  is  the  most  rational  point  to 
begin  benefits  if  the  date  on  which  the 
miner's  pulmonary  condition  changed 
sufficiendy  to  make  him  or  her  entitled 
to  benefits  is  not  established  by  the 
evidence  of  record.  If,  however,  the 
record  contains  credible  evidence  of  the 
miner's  entitlement  predating  the 
modification  petition,  the  onset  date 
should  be  the  date  of  that  evidence 
provided  no  later  credible  evidence 
refuting  entitlement  exists,  and  the 
evidence  was  developed  after  the  date 
on  which  the  most  recent  denial  by  a 
district  director  or  administrative  law 
judge  became  effective. 

(ej  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.515 

(a)  The  Department  did  not  open 
§  725.515  for  comment  when  it  issued 
the  initid  notice  of  proposed 
rulemaking,  62  FR  3341  (Jan.  22,  1997). 
The  Department  proposed  amending 
§  725.515  in  its  second  notice  of 
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proposed  rulemaking  to  conform  it  to 
changes  in  federal  law  which  make 
black  lung  benefits  payable  by  the  Black 
Lung  Disability  Trust  Fund  subject  to 
garnishment  for  child  support  and 
alimonv.  64  FR  549?!.  55001  (Oct  8. 
1999). 

(b)  Although  one  comment  has 
suggested  the  Department  allow 
claimants  and  responsible  operators  to 
negotiate  settlements  rather  than  fuUv 
litigate  every  claim,  the  Department 
opposes  this  suggestion.  The 
Department's  principal  response  to  the 
issue  of  settlements  appears  in  the  Final 
Regulator\-  Flexibility  Analysis,  below. 
The  Department  takes  the  same  position 
with  respect  to  any  assignment,  release 
or  commutation  of  benefits  except  to  the 
extent  authorized  by  the  Black  Lung 
Benefits  Act  (BLBA)  or  the  Secretary's 
regulation.  Such  agreements  are  void. 
Xorfolk  Shipbuilding  8-  Dndock  Corp. 
V.  \ance.  858  F.2d  182.  186  {4th  Cir. 
1988),  cert.  den.  492  U.S.  911  (1989). 
The  BLBA  prescribes  precisely  the 
amount  of  monthlv  benefits  to  which  a 
claimant  is  entitled.  30  U.S.C.  922(a) 
This  statutory  compensation  schedule 
represents  Congress'  ludgment  as  to  the 
reasonable  level  of  monthly  benefits  a 
totally  disabled  miner  or  his  or  her 
survivor  should  receive.  By 
incorporating  section  16  regarding 
releases  (and  15  regarding  waiver,  see 
Brown  v  Forest  Oil  Corp..  29  F.3d  966, 
968  (5th  Cir.  1994))  of  the  Longshore 
and  Harbor  Workers'  Compensation  Act 
(LHWCA),  33  U.S.C.  916.  915.  into  the 
BLBA.  30  US.C.  932(a).  Congress 
demonstrated  its  intent  to  ensure  that 
claimants  receive  the  full  amount  of 
benefits  to  which  they  become  entitled, 
thereby  having  less  need  to  resort  to 
other  means  of  support,  including 
public  assistance.  See  generally  1 
Larson's  Workers'  Compensation  Unv 
(MB)  §  1.03[2|  (1999).  Moreover,  making 
agreements  to  reduce,  divert  or  bargain 
away  benefits  absolutely  void  also 
provides  some  level  of  protection  to 
claimants'  rights;  no  party  who 
negotiates  such  an  agreement  can  rely 
on  its  terms  in  the  event  the  claimant 
elects  to  pursue  his  or  her  full  rights 
under  a  claim.  Such  protections  are 
especially  appropriate  given  the 
claimant  populaticm  most  affected  by 
the  BLBA,  i.e  .  elderly,  disabled  and  less 
educated  retired  workers  and  their 
survivors.  Prohibiting  settlements  also 
recognizes  the  progressive  nature  of 
pneumoconiosis.  Because  this  disease 
may  evolve  over  a  period  of  years,  the 
availability  of  settlements  may 
t-ncourage  a  miner-claimant  to  forego  a 
future  claim  for  full  benefits  after  ihr 
pneumoconiosis  has  progressed  to  the 


point  of  compensable  disability  in  lieu 
of  the  present  payment  of  a  lesser 
amount.  The  Department  therefore 
cimsiders  settlements  ill-suited  to  the 
BLBA  program.  Finally,  although  it 
incorporated  sections  16  and  15  of  the 
LHWCA  into  the  BLBA.  Congress  did 
not  incorporate  section  8  (allowing  for 
district  director  approval  of  certain 
settlements  under  the  LHWCA).  The 
Department  does  not  believe  Congress 
meant  to  allow  settlements  to  occur 
under  the  BLBA  in  the  absence  of  an 
express  and  direct  incorporation  of  such 
intent. 

(c)  No  comments  were  received 
concerning  this  section,  and  no  further 
changes  have  been  made  in  it. 

20  CFR  725.522 

In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed  a 
shortened  §  725.522,  in  which 
subsections  (a)  and  (b)  of  20  CFR 
725.522  were  combined  in  proposed 
§  725.522(a).  Discussion  of  when  benefit 
payments  are  due  was  moved  to  a  newly 
expanded  §  725.502.  These  proposed 
changes  were  part  of  a  general  rewriting 
of  the  regulations  governing  the 
pavment  of  benefits.  Part  725,  Subpart 
H.  62  FR  336.5-67  (Jan.  22.  1997). 
Although  no  comments  were  received 
concerning  this  section,  the  Department 
reiterates  that  the  cost  of  a  miner's 
complete  pulmonary  examination  at 
Trust  Fund  expense — defined  as  a 

"benefit  "  under  §  725.101(a)(6)— is  not  a 
payment  included  within 

"overpayments  "  for  purposes  of 
subsection  (b).  See  62  FR  3351  (Jan.  22. 
1997);  64  FR  54982  (Oct.  8.  1999).  No 
changes  have  been  made  in  this  section. 

20  CFR  725.530 

(a)  In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed  a 
new  §  725.530(a).  setting  out  an 
operator's  or  carrier's  obligation  to  pay 
benefits  immediatelv  when  they  become 
due  pursuant  to  an  effective  order,  and 
the  consequences  of  an  operator's 
failure  to  pav  such  benefits.  62  FR 
3415-16  (Jan.  22.  1997)  This  proposed 
change  was  part  of  a  general  rewriting 
of  the  regulations  governing  the 
pavment  of  benefits.  Part  725.  Subpart 
H.  62  FR  336.5-67  (Ian.  22.  1997). 

fb)  Two  comments  object  generally  to 
the  imposition  of  a  "penalty  "  for  an 
operator's  failure  to  pay  benefits  when 
(hie.  citing  comments  addressed  to 
4?  725  502.  For  the  reasons  expressed  in 
the  response  to  those  comments,  no 
changes  are  made  to  either  regulation. 

(clfi)  Several  comments  object  to  the 
imposition  of  a  "penalty"'  for  failure  to 
pay  a  benefit  within  ten  days  after  the 
payment  is  du»\  arguing  that  ten  days  is 


not  enough  time  to  calculate  correct 
benefit  amounts  under  the  Black  Lung 
Benefits  Act  (BLBA).  The  Department 
disagrees.  This  regulation  does  not 
change  existing  law  in  any  material 
manner.  The  BLBA  incorporates  §  14  of 
the  Longshore  and  Harbor  Workers' 
Compensation  Act.  33  U.S.C.  914, 
which  governs  the  payment  of 
compensation  under  that  Act.  30  U.S.C. 
932(a).  Section  14(fl  provides  that 
additional  compensation,  in  the  amount 
of  twenty  percent  of  unpaid  benefits, 
shall  be  paid  if  an  employer  fails  to  pay 
within  ten  days  after  the  benefits 
become  due.  The  twenty-percent 
additional  compensation  provision  has 
been  an  incorporated  provision  of  Part 
C  since  the  inception  of  the  statute. 
Consequently,  §  725.530  merely  restates 
existing  law:  failure  to  pay  the  full 
amount  of  benefits  owed  the  claimant 
within  ten  days  after  the  benefits  are 
due  shall  result  in  the  payment  of  an 
additional  twenty  percent  of  the  unpaid 
benefits.  See  also  §  725.607(a)  (twenty- 
percent  additional  compensation 
assessed  on  unpaid  benefits);  SprouU  v. 
Director.  OWCP.  86  F.3d  895.  900-01 
(9th  Cir.  1996).  cert.  den.  sub  nom. 
Stevedoring  Services  of  America.  Inc.  v. 
Director.  OWCP.  117  S.Ct.  1333  (1997) 
(holding  twenty  percent  additional 
compensation  applies  to  late  payment  of 
interest  notwithstanding  employer 
timely  paid  underlying  benefits)  This 
assessment  is  self-executing,  and 
attaches  automatically  upon  the  failure 
to  make  timely  payment  regardless  of 
any  equitable  considerations  explaining 
the  untimeliness.  Severin  v.  Exxon 
Corp..  910  F.2d  286.  288  (5th  Cir.  1990). 
The  Department  also  notes  that  monthly 
benefit  amounts  are  fixed  by  law  and 
adjusted  only  once  a  year.  Most  black 
lung  benefits  are  paid  by  insurance 
companies  or  self-insured  coal 
companies  who  have  ready  access  to 
current  monthly  benefits  rates  and  the 
expertise  to  make  any  necessary 
computations.  Finally,  the  Department 
notes  that  the  actual  amount  of  time 
available  to  the  party  liable  for  benefits 
to  make  a  timely  payment  has  been 
enlarged  by  virtue  of  changes  made  in 
^  725.502(b).  That  regulation  requires 
the  liable  party  to  pay  the  benefits  due, 
pursuant  to  an  effective  order,  for  any 
given  month  bv  the  fifteenth  dav  of  the 
following  month.  64  FR  55050  (Oct.  8, 
1999).  Liability  for  additional 
compensation  in  the  amount  nf  twenty- 
percent  for  defaulting  on  a  payment 
cannot  be  invoked  until  an  additional 
ten  calendar  days  have  passed  after  the 
monthly  benefit  becomes  due.  See 
Pleasant-El  v.  Oil  Recover\-  Co..  Inc..  148 
F.3d  1300,  1303  (11th  Cir.  1998);  Burgo 
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v.  General  D\iiamics  Corp.,  122  F.Sd 
140,  143  (2nd  Cir.  1997)  cert.  den.  118 
S.Ct.  1839  (1998);  Reidv.  Universal 
Maritime  Serv.  Corp.,  41  F.3d  200,  202 
(4th  Cir.  1994);  Irwin  v.  Navy  Resale 
Exchange,  29  Ben.  Rev.  Bd.  Serv.  77 
(1995);  contra  Quave  v.  Progress  Marine, 
912  F.2d  798,  800  (5th  Cir.  1990) 
(holding  ten  days  means  ten  business 
days).  With  respect  to  the  initial 
payment  after  entry  of  an  award,  the 
responsible  operator  should  always 
have  at  least  25  days  (as  shown  by  the 
following  example)  in  which  to  make 
the  computation  and  make  the  first 
payment  of  monthly  benefits.  If  an 
award  becomes  effective  on  the  last  day 
of  January,  the  operator  has  until 
February  15th  in  which  to  pay  the 
benefits  attributable  to  January;  the 
operator  also  has  an  additional  ten  days 
to  avoid  liability  for  additional 
compensation.  This  amount  of  time 
should  be  sufficient  to  allow  the 
calculation  of  the  benefit  amount  due 
and  pay  the  claimant,  and  therefore  to 
comply  fully  with  the  regulatory 
deadlines.  This  minimum  period  of  25 
davs  comes  close  to  the  30  day-period 
suggested  by  one  comment  as  "more 
reasonable."  In  fact,  in  cases  in  which 
the  order  awarding  benefits  becomes 
effective  at  the  beginning  of  the  month, 
the  operator  will  have  far  more  than  the 
suggested  30  days  in  which  to  issue  the 
check.  As  for  payments  subsequent  to 
the  initial  payment,  the  operator  has 
ample  time  to  calculate  and  issue  the 
monthly  benefits  check  before  incurring 
the  assessment  of  additional 
compensation  for  untimeliness. 
Continuing  with  the  previous  example: 
If  the  operator  has  made  the  initial 
payment  on  February  15th,  the  next 
installment  is  not  due  until  March  15th; 
the  operator  then  has  an  additional  ten 
days  until  the  §  14(f)  assessment 
attaches  in  which  to  make  the  payment, 
(ii)  The  more  complex  computations 
involve  retroactive  benefits.  Under 
§  725.502(b)(2),  an  operator  need  not 
pay  retroactive  benefits  until  the  district 
director  computes  this  amount,  within 
30  days  after  issuance  of  an  effective 
award,  and  informs  the  responsible 
operator  of  it.  Benefits  and  interest  for 
periods  prior  to  the  effective  date  of  the 
order  aie  not  due  until  the  thirtieth  day 
following  issuance  of  the  district 
director's  computation.  This  time  is 
sufficient  to  verify  the  district  director's 
computation,  and  actually  allows  the 
employer  considerably  more  time  than 
the  ten  days  provided  by  20  CFR 
725.607(a)  in  which  to  pay  retroactive 
benefits  before  liability  for  twenty- 
percent  additional  compensation  may 
be  imposed. 


(cj  One  comment  contends  the 
proposed  changes  depart  from  current 
departmental  practice  and  penalize 
operators  for  appealing  awards  of 
benefits.  The  Department  disagrees. 
Section  14(f),  as  noted  above,  is  an 
incorporated  statutory  provision  which 
has  been  a  part  of  part  C  of  the  BLBA 
from  the  beginning.  Its  incorporation 
represents  a  policy  determination  by 
Congress  to  promote  the  prompt 
compliance  of  a  responsible  operator 
with  the  terms  of  an  effective  award. 
The  proposed  changes  to  the  regulations 
do  not  vary  the  operation  of  section 
14(f).  Rather,  they  simply  implement 
Congress'  intent  in  placing  section  14(f) 
into  the  BLBA.  Whether  current 
administrative  practice  does  not  apply 
section  14(f)  to  the  maximum  extent 
cannot  change  the  plain  meaning  of  the 
provision.  Finally,  imposition  of 
additional  compensation  for  failing  to 
pay  benefits  in  a  timely  manner  is  not 
a  penalty  for  pursuing  an  appeal  of  an 
award.  Section  14(f)  is  a  fool  for 
ensuring  compliance  with  an  operator's 
benefits  obligations  once  an  effective 
award  is  in  place  and  regardless  of  what 
subsequent  litigation  strategy  the 
operator  chooses  to  pursue. 

(d)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.533 

The  Department  did  not  open 
§  725.533  for  comment  when  it  issued 
the  initial  notice  of  proposed 
rulemaking,  62  FR  3341  (Jan.  22.  1997). 
When  the  Department  issued  its  second 
notice  of  proposed  rulemaking,  it 
proposed  minor  changes  in  the 
regulation  and  invited  comments  from 
the  public.  64  FR  54971.  55001-02  (Oct. 
8,  1999).  Specifically,  the  Department 
proposed  deleting  provisions 
concerning  section  415  "transition  " 
claims,  30  U.S.C.  925,  in  both  the 
current  20  CFR  725.403  and  725.533. 
Although  the  Department  does  not 
intend  to  alter  the  rules  applicable  to 
any  section  415  claim  that  may  remain 
in  litigation,  parties  have  adequate 
access  to  these  rules  in  earlier  editions 
of  the  Code  of  Federal  Regulations.  In 
the  final  rule,  the  Department  has  added 
a  comma  after  the  word 
"circumstances"  in  the  first  sentence  of 
subsection  (a)  for  grammatical  purposes. 
No  comments  were  received  concerning 
this  section,  and  no  other  changes  have 
been  made  in  it. 

20  CFR  725.537 

(a)  The  Department  proposed 
changing  §  725.537  in  the  initial  notice 
of  proposed  rulemaking  to  harmonize 
the  regulation  with  proposed 


§  725.212(b).  which  requires  full 
benefits  to  be  paid  to  each  surviving 
spouse  of  a  deceased  miner  if  more  than 
one  eligible  survivor  exists.  62  FR  3366. 
3417  (Jan.  22.  1997). 

(b)  Two  comments  state  that  th<' 
Department  c:annot  retroactively  apply 
the  regulation  permitting  more  than  one 
surviving  spouse  of  a  deceased  miner  to 
receive  monthlv  benefits  as  a 
beneficiary  without  regard  to  the 
existence  of  anv  other  entitled  spouse 
(see  §  725.212(b)).  The  comments 
contain  no  citation  to  specific  precedent 
and  no  further  explanation.  They  do  not 
afford  the  Department  a  sufficient  basis 
for  any  change  to  the  regulation.  The 
Department  has  also  addressed 
comments  concerning  the  retroactive 
effect  of  the  regulations  in  connection 
with  §  725.2.  and  see  64  FR  54981-82 
(Oct.  8.  1999). 

(c)  One  comment  contends  the  change 
permitting  full  benefits  to  multiple 
survivors  is  grounded  on  a  false 
premise.  The  commenter  states  that  the 
Social  Security  Administration  (SSA) 
did  not  grant  full  benefits  to  multiple 
surviving  spouses  under  part  B  of  the 
Black  Lung  Benefits  Act  (BLBA).  and 
"required"'  the  Department  to  use  the 
same  rules.  The  comment  does  not 
provide  any  basis  for  either  proposition. 
The  Department  rejects  the  commfmt  for 
several  reasons.  First,  the  commenter 
cites  no  statuton.'  authority.  SSA 
regulation,  or  other  evidence  for  it.s 
description  of  SSA  practice,  and  thus  no 
conclusions  can  be  drawn  about  that 
agency's  official  practice  concerning  the 
issue.  Second.  SSA  administered  Part  B 
of  the  BLBA.  but  the  Department  has 
had  sole  authority  over  Part  C  since 
January  1.  1974.  Whatever  SSA's 
internal  views  or  practice,  it  cannot 
bind  the  Department  if  the  Department 
concludes  the  statute  requires  a 
different  result.  Third,  the  Department 
believes  the  law  compels  what  the 
revised  regulation  provides.  In  the 
initial  notice  of  proposed  rulemaking, 
the  Department  provided  a  detailed 
legal  analysis  of  the  pertinent  statutory 
authorities  and  legislative  history,  all  of 
which  support  awarding  full  monthly 
benefits  to  more  than  one  sur\-iving 
spouse.  See  62  FR  3350-51  (Jan.  22. 
1997).  Congress  amended  the  Social 
Security  Act  in  1965  to  allow  benefits  to 
a  divorced  surviving  spouse  as  a 
"widow"'  of  the  miner.  Pub.  L.  No.  89- 
97.  section  308(b)(1).  79  Stat.  286 
(1965).  The  legislative  history  of  the 
amendment  clearly  established 
Congress'  intent  that  payment  of 
benefits  to  two  (or  more)  '"widows" 
would  not  reduce  the  benefits  paid  to 
either.  S.  Rep.  No.  404.  89th  Cong..  1st 
Sess.  (1965).  reprinted  in  1965  U.S.C.C. 
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St  AN.  1943.  2047   In  197^,  Ciugress 
amended  the  BLBA  dt-finitinn  of 
"widow"  to  use  the  Social  Security  Act 
definition.  30  U.S.C.  902(e).  The 
legislative  history  is  equally  clear  that 
Congress  intended  to  conform  the  BLBA 
definition  to  the  Social  Security  Act 
definition.  S.  Rep.  No.  743.  92nd  Cong., 
2d.  Sess..  reprinted  in  1972  U.S.C.C.  & 
A.N.  2305,  2332.  The  BLBA  also 
reinforces  this  interpretation  because  it 
requires  a  "widow"  to  receive  benefits 
at  prescribed  rates  and  makes  no 
allowance  for  a  reduction  based  on  the 
existence  of  more  than  one  widow,  30 
U.S.C.  922(a)(2).  To  date,  two  courts  of 
appeals  and  the  Benefits  Review  Board 
have  accepted  the  Department  s 
position.  Peabodv  Coal  Co.  v.  Director. 
OWCP  [Rickev],  182  F.3d  637.  642  (8th 
Cir.  1999);  Mays  et  al  v.  Pinev 
Mountain  Coal  Co  .  21  Black  Lung  Rep. 
1-59.  1-65/1-66  (1997),  o/Td  176  F, 3d 
753,  764-765  (4th  Cir.  1999).  No  court 
has  reached  a  contrary  result,  and  no 
comment  has  addressed  the  substance  of 
this  analysis.  Consequently,  the 
Department  has  no  basis  for  changing 
the  regulation. 

(d)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFB  725.543 

'(a)  The  Department  did  not  open 
§  725.543  for  comment  when  it  issued 
the  initial  notice  of  proposed 
rulenidkuu^.  62  PR  3341  (Ian   22,  1997). 
The  Department  received  a  number  of 
comments,  however,  offering  general 
criticisms  of  the  overpayment  waiver 
and  adjustment  criteria:  the  program 
had  been  using  criteria  developed  by  the 
Social  Security  .\dministration  (SSA) 
for  waiver  of  overpayments  incurred 
under  Part  B  of  the  Black  Lung  Benefits 
.Act  (BLBA)   In  response,  the 
Department  proposed  revising  §  725.543 
to  adopt  the  waiver  standards  in  20  CFR 
part  404.  which  are  used  by  the  SS.\  in 
administering  title  II  of  the  Social 
Security  Act.  64  FR  55055  (Oct.  8. 
1999).  The  Department  explained  that 
the  part  404  criteria  better  reflect  the 
current  law  than  the  part  410  criteria 
because  the  part  410  have  not  been 
revised  since  1972  64  FR  55002  (Oct  8, 
1999). 

(b)  One  comment  generally  opposes 
the  extension  of  the  overpayment 
waiver  and  recovery  procedures  to 
claims  involving  respcmsible  operators, 
and  incorporates  by  reference  its 
response  to  §  725.547.  The  comment 
does  not  specifically  address  the 
substance  of  proposed  <?  725.543.  The 
Department  responds  to  comments 
concerning  *?  725.547  at  that  provision. 


(c)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.544 

(a)  The  Department  did  not  open 

'^  723.544  for  comment  when  it  issued 
the  initial  notice  of  proposed 
rulemaking.  62  FR  3341  (Jan.  22,  1997). 
The  Department  did  receive  one 
comment  which  noted  that  the 
maximum  amount  subject  to 
compromise  had  been  raised  to 
SIOO.OOO  64  FR  55002  (Oct.  8.  1999). 
The  Department  propcjsed  changing 
i»  725.544  to  refiect  that  fact,  and  to 
replace  the  reference  to  the  Federal 
(Claims  Collection  Act  of  1966,  now 
repealed,  with  a  citation  to  31  U.S.C. 
3711    64  FR  55055-56  (Oct.  8.  1999). 

(b)  One  lomment  opposes  in  general 
terms  the  extension  of  the  overpayment 
waiver  and  recovery  procedures  to 
claims  involving  responsible  operators, 
and  incorporates  by  reference  its 
response  to  *j  725.547.  The  comment 
does  not  specifically  address  the 
substance  of  proposed  *}  725.544.  In  any 
event,  this  provision  only  applies  to  the 
compromise  of  debts  owed  the  United 
States  goverrunent.  See  31  U.S.C. 
3711(a). 

(c)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it 

20  CFR  725.547 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
amending  "Si  724.547  to  extend  the 
waiver  and  adjustment  provisions  to 
overpayments  owed  by  claimants  to 
responsiblt>  operators  62  FR  3366,  3419 
(Jan.  22,  1997).  Formerly,  these 
protections  had  a()plied  only  to 
claimants  who  had  been  overpaid  by  the 
Trust  Fund.  20  CFR  t)  725.547(a).  The 
Department  concluded  that  the 
opportunity  to  obtain  a  waiver  or 
adjustment  of  the  debt  should  be  made 
available  to  ail  t  laimants  regardless  of 
their  benefits'  source.  The  Department 
received  numerous  comments  opposing 
the  proposed  change  for  a  variety  of 
reasons  64  FR  55002-03  (Oct.  8.  1999) 
Comments  urging  the  Department  to 
limit  recoveries  to  the  adjustment  of 
future  benefits,  and  objections  based  on 
increased  difficulties  for  operators  in 
recovering  overpayments,  were  rejected 
based  on  the  policy  considerations  set 
forth  in  the  initial  notice  of  proposed 
rulemaking.  62  FR  3366-67  (Ian.  22. 
1997).  The  Department  also  rejected  the 
position  that  waiver  of  an  overpayment 
owed  an  operator  amounted  to  the 
unconstitutional  deprivation  of 
[iropertv,  citing  caselaw  upholding 
overpayment  recoveries  under  the  more 


restrictive  Longshore  and  Harbor 
Workers'  Compensation  Act  (LHWCA), 
33  U.S.C.  914(i).  922.  as  incorporated  bv 
30  U.S.C.  §  932(a).  Finally,  the 
Department  addressed  comments  urging 
changes  in  the  legal  test  for  waiver  by 
noting  that  the  test  is  derived  from  an 
incorporated  provision  of  the  Social 
Security  Act  (SSA).  The  Department 
did.  however,  propose  changes  to 
§  725.543,  adopting  more  current 
criteria  for  waiver.  See  64  FR  55055 
(Oct.  8.  1999). 

(b)  Two  comments  oppose  the 
Department's  use  of  the  SSA  waiver 
provisions  rather  than  the  LHWCA 
approach  to  the  problem.  The  Black 
Lung  Benefits  Act  (BLBA)  incorporates 
the  overpayment  provisions  of  both 
statutes.  42  U.S.C.  404(b).  as 
incorporated  bv  30  U.S.C.  923(b),  940 
(SSA):  33  U.S.C.  914(j),  922,  as 
incorporated  by  30  U.S.C.  932(a) 
(LHWCA).  The  SSA  requires  the  agency 
to  obtain  reimbursement  of  overpaid 
benefits  unless  the  claimant  can  prove 
recovery  would  either  deprive  him  of 
the  financial  resources  to  pay  for 
necessan'  expenses,  or  violate  equity 
and  good  conscience  regardless  of  his 
financial  condition.  The  LHWCA, 
however,  limits  recovery  to  the 
adjustment  of  future  benefits:  if  no 
benefits  will  be  paid,  no  overpayment 
can  be  recovered.  In  the  initial  notice  of 
proposed  rulemaking,  the  Department 
reviewed  the  reasons  for  using  the  SSA 
provisions:  judicial  precedent 
upholding  the  Department's  authority  to 
recover  overpayments  under  the  SSA 
scheme:  adverse  financial  consequences 
for  the  Fund  if  the  Department  used  the 
more  restrictive  Longshore  provisions; 
and  the  protections  afforded  claimants 
by  the  waiver  procedure,  which  limits 
recovery  to  those  individuals  who  can 
afford  to  reimburse  the  overpaid 
benefits.  62  FR  3366-67  (Jan.  22,  1997). 
In  the  second  notice  of  proposed 
rulemaking,  the  Department 
acknowledged  the  comments  advocating 
use  of  the  LHWCA  model  but  relied  on 
the  policy  considerations  pre\iously 
advanced.  64  FR  55002  (Oct.  8.  1999). 
The  Department  continues  to  believe 
that  these  considerations  provide  valid 
reasons  for  using  the  SSA  provisions  as 
the  basis  for  the  Department's 
overpayment  recovery  procedures. 
Moreover,  adopting  the  more  current 
overpayment  criteria  in  20  CFR  part  404 
will  conform  the  Department's  practice 
to  changes  in  the  law  since  1972.  See  64 
FR  55055  (Oct.  8.  1999).  The 
Department  therefore  disagrees  with  the 
commenters  who  urge  that  the  SSA 
overpayment  procedures  be  abandoned 
in  favor  of  the  LHWCA  model. 
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(c)  One  comment  states  that  the 
Department's  response  to  comments  in 
the  second  notice  of  proposed 
rulemaking,  64  FR  55002-03  (Oct.  8, 
1999),  failed  to  answer  several  concerns 
raised  in  the  initial  round  of  comments. 
Specifically,  the  original  comment 
contended  that;  the  LHWCA  provisions 
supersede  the  SSA  provisions  with 
respect  to  part  C  cledms,  citing  Bracher 
V.  Director.  OWCP,  14  F.3d  1157  (7th 
Cir.  1994):  the  Department  must 
evaluate  the  cost  of  recovering 
overpayments  against  the  amounts 
actually  recovered;  caselaw  on  waiver 
issues  contradicts  the  Department's 
view  that  the  standards  will  protect 
claimants  from  burdensome  recoveries; 
and  courts  apply  inconsistent 
interpretations  of  the  waiver  standards. 
None  of  the  commenter's  arguments 
warrant  changing  the  basic  overpayment 
recovery  procedures,  (i)  The  Seventh 
Circuit  Court  of  Appeals'  decision  in 
Bracher  does  not  support  the 
commenter's  position.  The  Coiort 
actually  declined  to  address  the 
relationship  between  the  SSA  and 
LHWCA  overpayment  provisions 
because  the  petitioner  failed  to  make  the 
argument  in  earlier  proceedings.  14  F.3d 
at  1161.  The  Court  also  noted,  in 
passing,  that  the  Department  has  the 
explicit  statutory  authority  in  30  U.S.C. 
932(a)  to  modify  incorporated  LHWCA 
provisions  by  issuing  regulations  which 
vary  the  terms  of  those  provisions,  (ii) 
With  respect  to  the  costs  involved  in 
undertaking  overpayment  proceedings, 
this  factor  may  be  considered  in 
determining  whether  to  pursue 
individual  cases.  Cost  alone  is  not  a 
reason  to  ignore  the  duty  to  recover 
overpayments  imposed  by  the  BLBA. 
(iii)  The  Department  disagrees  that  the 
cases  cited  by  the  commenter 
demonstrate  that  the  waiver  and 
recovery  procedures  provide  inadequate 
protection  of  claimants'  interests.  The 
comment  incorrectly  states  that  the 
Seventh  Circuit  upheld  a  $47  difference 
between  a  claimant's  monthly  income 
and  expenses  as  a  sufficient  cushion  to 
allow  repayment  of  an  overpayment. 
Benedict  v.  Director,  OWCP,  29  F.Sd 
1140  (7th  Cir.  1994).  The  Court  actually 
found  that  the  claimant's  monthly 
income  exceeded  his  expenses  by  at 
least  $110  (not  including  interest 
income),  and  that  the  available  financial 
assets  would  enable  the  cledmant  to 
repay  the  overpayment  without  adverse 
effect  on  his  living  stsindard.  The 
comment  also  cites  Bracher,  14  F.Sd 
1157,  as  another  example  of  the  lack  of 
protection  afforded  claimants  by  the 
waiver  procedures.  In  that  decision,  the 
Seventh  Circuit  held  an  individual 


cannot  claim  reliance  on  "erroneous 
information"  from  the  agency  as  a  basis 
for  waiver  if  the  "information"  is  a 
district  director's  award  which  is  later 
overturned.  The  Court  correctly  noted 
that  characterizing  such  awards  as 
erroneous  agency  information  would 
result  in  waiver  for  virtually  any 
overturned  award,  and  render 
meaningless  a  regulatory  provision 
which  makes  interim  awards 
"overpayments."  14  F. 3d  at  1162.  See 
also  McConnell  v.  Director,  OWCP.  993 
F.2d  1454,  1458  (10th  Cir.  1993);  Weis 
V.  Director,  OWCP.  16  Black  Lung  Rep. 
1-56,  1-58  (1990).  The  comment  does 
not  explain  in  what  manner  Bracher 
proves  the  Department  has  exaggerated 
the  extent  to  which  the  waiver  and 
recovery  regulations  protect  claimants' 
interests,  (iv)  Finally,  the  commenter 
contends  that  the  circuits  have  reached 
inconsistent  results  in  determining 
whether  to  waive  recovery-  of 
overpayments,  citing  Benedict.  29  F.3d 
1140,  auid  McConnell.  993  F.2d  1454. 
Specifically,  the  comment  expresses 
concern  that  one  court  granted  a  waiver 
for  the  claimant  because  he  spent  the 
benefits  on  a  vacation  while  another 
court  denied  waiver  to  a  claimant  who 
saved  the  benefits.  The  results  reached 
in  these  cases  are  not  inconsistent.  In 
McConnell,  the  Court  granted  the  waiver 
because  the  miner  relied  on  the  receipt 
of  the  benefits  to  pay  for  the  vacation; 
his  detrimental  reliance  could  be 
directly  linked  to  the  benefits  because 
he  would  not  have  taken  the  vacation 
without  the  additional  money.  The 
Court  concluded  that  permitting  the 
Department  to  recoup  the  amount  of 
benefits  spent  on  the  vacation  would 
violate  "equity  and  conscience."  993 
F.2d  at  1461.  With  respect  to  the 
balance  of  the  overpayment,  the  Court 
held  that  the  miner  had  the  financial 
capacity  to  repay  the  benefits  because 
he  had  a  5114  monthly  cushion  after 
comparing  his  income  and  expenses. 
993  F.2d  at  1160.  Similarly,  in  Benedict. 
the  Court  considered  a  Si  10  monthly 
cushion  sufficient.  The  Court  rejected 
the  argument  that  recovery  would 
violate  "equity  and  good  conscience" 
because  the  miner  did  not  relinquish 
any  right  or,  unlike  McConnell, 
undertake  an  expense  because  of  the 
availability  of  the  benefits.  The 
Department  therefore  rejects  the 
comment's  interpretation  of  these 
decisions. 

(d)  One  comment  focuses  on  the 
differences  between  the  LHWCA  and 
BLBA  programs  as  a  basis  for 
distinguishing  caselaw  under  the 
LHWCA  holding  that  limitations  on 
overpayment  recover}'  do  not  deprive 


employers  of  property  rights.  The 
comment  stresses  that  LHWCA 
claimants  generally  suffer  job-related 
traumatic  injuries  which  are  promptly 
known  by  the  employer,  and  the  claims 
litigation  is  resolved  quickly.  By 
contrast,  the  commenter  notes  that 
BLBA  claimants  generally  file  after 
retirement  and  the  entitlement  litigation 
is  lengthy  because  the  issues  are 
contentious;  the  protracted  litigation 
therefore  causes  delays  and 
correspondingly  larger  overpayments 
since  operators  must  pay  benefits  during 
the  litigation.  Based  on  these  contrasts, 
the  comment  argues  that  the  limitations 
imposed  on  the  operator's  right  to 
recover  overpayments  by  §  725.547 
should  be  abandoned  because  the 
operator  has  no  effective  means  of 
defending  its  interests.  In  effect,  the 
commenter  argues  that  the  inherent 
delays  in  BLBA  claims  adjudication 
raise  due  process  concerns  because  the 
delays  generate  large  overpayments 
which  will  be  uncollectible  under 
§725.547. 

The  comment  rests  on  the  premise 
that  inherent  delays  exist  in  the 
adjudication  of  black  lung  claims,  and 
that  the  delays  amount  to  per  se  denial 
of  due  process.  Delay  alone,  however,  is 
not  a  due  process  violation.  C  &■  K  Coal 
Co.  y.  Taylor.  165  F.3d  254.  259  (3d  Cir. 
1999).  "It  is  not  the  mere  fact  of  the 
government's  delay  that  violates  due 
process,  but  rather  the  prejudice  from 
such  delay."  Consolidation  Coal  Co.  \ . 
Borda.  171  F.3d  175.  183  (4th  Cir.  1999). 
In  the  context  of  black  lung  entitlement 
litigation,  delays  have  prompted  courts 
to  transfer  liability  from  operators  to  the 
Black  Lung  Disability  Trust  Fund 
because  agency  errors  have  deprived  the 
operators  of  the  ability  to  defend 
themselves  in  a  meaningful  manner  as 
required  by  due  process.  Island  Creek 
Coal  Co.  y"  Holdman.  202  F.3d  873. 
883-84  (6th  Cir.  2000):  Borda.  171  F.3d 
at  183-84:  Lane  Hollow  Coal  Co.  v. 
Director.  OWCP  iLockhart] .  137  F.3d 
799.  808  (4th  Cir.  1998).  In  each  of  those 
cases,  unwarranted  delays  by  the  agency 
precluded  the  operators  from  asserting 
defenses  to  liability;  in  effect,  the 
claimant  won  by  default.  Accordingly, 
delay  at  some  point  in  the  opportunity 
for  adjudication  of  a  case  may  constitute 
a  denial  of  due  process,  but  a  mere 
allegation  of  delay  without  any 
explanation  why  the  delay  is 
unreasonable  does  not  substantiate  a 
due  process  violation.  Abbott  v. 
Louisiana  Ins.  Guaranty  Assoc.  889 
F.2d  626,  632-33  (5th  Cir.  1989).  citing 
Cleveland  Bd.  of  Education  v. 
Loudermill,  470  U.S.  532.  547  (1985). 

The  commenter  implies  that  the 
prejudice  which  establishes  the  denial 
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of  due  process  is  thi'  unrecoverable 
overpayments  generated  by  the  time- 
consuming  litigation  over  entitlement. 
The  possibility  exists  that  some  claims 
will  be  approved  and  require  years  of 
litigation  before  final  denial,  thereby 
generating  large  overpayments  that  may 
be  waived  in  overpayment  proceedings 
under  ^  725.547.  Such  a  possibility, 
however,  does  not  establish  a  general 
violation  of  due  process.  First,  the 
Department  is  not  solelv  responsible  for 
the  delavs  in  black  lung  benefits 
litigation,  and  the  caselaw  is  clear  that 
only  prejudicial  delays  caused  by  the 
government  are  the  basis  for  due  process 
concerns.  Second,  the  prejudicial  effect 
of  delay  must  be  considered  in  the 
factual  context  of  actual  cases,  and  not 
simply  in  the  abstract.  Third,  the 
existence  of  large  overpayments  is  not 
necessarily  evidence  of  due  process 
violations  if  the  underlying  entitlement 
adjudication  process  works  in  a  fair 
manner,  then  due  process  has  been 
provided  and  the  size  of  the  resulting 
overpayment  is  irrelevant.  "The  Due 
Process  Clause  does  not  create  a  right  to 
win  litigation;  it  creates  a  right  not  to 
lose  without  a  fair  opportunity  to 
defend  oneself."  Umf  Hollow  Coal  Co.. 
137  F.3d  at  807  (emphasis  in  original). 
Finally,  the  fact  that  large  overpayments 
may  eventually  be  waived  does  not 
necessarilv  amount  to  a  due  process 
violation.  Section  725  547  provides 
operators  with  the  opportunitv  to 
recover  overpayments  through  an 
adjudicatory  scheme  similar  to  the 
entitlement  process,  with  rights  to 
evidentiarv'  development,  hearing  and 
appeal.  The  comment  does  not  explain 
why  elimination  of  the  waiver  process 
will  enhance  the  operators'  ability  to 
recover  overpayments.  The  comment 
does  not  state  a  sufficient  basis  for 
abandoning  the  regulation. 

(e)  One  comment  supports  §  725.547. 

(f)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.548 

(a)  Formerly,  in  any  case  involving  an 
underpayment  or  an  overpayment. 
§  725.547(c)  and  (d)  empowered  district 
directors  to  issue  orders  protecting  the 
parties'  interests  and  to  resolve  disputes 
over  the  orders  using  the  procedures 
applicable  to  entitlement  issues.  20  CFR 
725.547.  Based  on  its  title. 
"Applicability  of  overpayment  and 
underpayment  provisions  to  operator  or 
carrier.  ■  section  725.547  applied  only  to 
cases  involving  responsible  operators. 
The  Department  intends  that  these 
provisions  should  apply  to  overpayment 
and  underpayment  cases  involving  both 
responsible  operators  and  the  Black 


Lung  Disabilitv  Trust  Fund 
Accordingly,  the  Department  proposed 
4}  725.548  in  the  second  notice  of 
proposed  rulemaking  as  a  regulation  (jf 
general  applicability,  and  moved 
!^  725.547(c)  and  (d)  to  the  proposed 
regulation.  H4  FR  55003.  55056-57  (Oct. 
H,  1999). 

(b)  No  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

Stibj-iart  I 

20  CFR  725.H0h 

(a)  in  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  *?  725.fi()<i  in  order  to  require 
that  uninsured  operators,  including  coal 
mine  construction  and  coal 
transportation  employers,  secure  the 
payment  of  benefits  in  individual  claims 
that  have  been  awarded  and  for  which 
they  have  been  determined  liable,  62  FR 
3367  (Jan.  22.  1997).  The  regulation 
establishes  a  procedure  under  which 
such  an  operator  may  be  compelled  to 
post  the  necessary  security  in  the 
absence  of  evidence  demonstrating  that 
the  operator  has  taken  other  action  to 
secure  the  benefit  pavments.  In 
addition,  the  regulation  distinguishes 
between  operators  who  were  required 
to,  but  did  not,  comply  with  the  security 
requirement  in  30  U.,S.C.  933.  and  coal 
mine  construction  and  coal 
transportation  employers,  who  are  not 
required  to  comply  with  that 
requirement.  An  uninsured  employer 
that  failed  to  comply  with  30  U.S.C.  933 
is  required  to  post  security  worth  no 
less  than  $175,000,  while  an  uninsured 
employer  that  is  either  a  coal  mine 
construction  or  transportation  employer 
is  entitled  to  an  individualized 
assessment  of  the  amount  of  security 
required  based  on  actuarial  projections. 
That  company  also  must  secure  the 
payment  of  all  future  benefits,  however. 
The  Department  corrected  a 
typographical  error  in  subsection  (c)  in 
its  second  notice  of  proposed 
rulemaking,  and  responded  to  a 
comment  regarding  coal  mine 
construction  employers.  The  commenter 
argued  that  the  pnjposal  inappropriately 
imposed  personal  liability  on  the 
corporate  officers  of  a  coal  mine 
con.struction  employer  that  fails  to 
comply  with  the  post-award  security 
requirement,  and  further  stated  that  the 
proposal  was  unnecessary'  with  respect 
to  coal  mine  construction  employers, 
who  comply  with  their  obligations  to 
pay  benefits  The  Department  responded 
by  demonstrating  the  legal  basis  for  its 
imposition  of  personal  liability  on  the 
officers  of  corporate  coal  mine 
construction  employers.  The 


Department  also  observed  that, 
notwithstanding  compliance  by  coal 
mine  construction  employers,  there  was 
no  basis  for  excluding  construction 
companies  from  the  requirements 
imposed  bv  the  Black  Lung  Benefits  Act. 
64  FR  55003  (Oct.  8.  1999). 

(b)  One  comment  continues  to 
disagree  with  the  requirement  that  coal 
mine  construction  employers  secure  the 
payment  of  awarded  claims,  arguing 
that  the  Department's  experience  with 
construction  employers  has  been 
satisfactory .  In  its  second  notice  of 
proposed  rulemaking,  the  Department 
discussed  a  similar  comment  at  length, 
64  FR  55003  (Oct.  8,  1999),  The 
Department  did  not  dispute  the 
observation  that  coal  mine  construction 
emplovers  generallv  complied  with 
their  obligations  to  pay  awarded  claims. 
The  Department  explained,  however, 
that  the  proposed  revision  to  §  725.606 
represented  the  Department's  attempt  to 
fulfill  its  responsibility  to  identif\'  all 
parties'  obligations  under  the  Black 
Lung  Benefits  Act.  The  Department  also 
noted  that  proposed  §  725.606 
represented  an  efficient  means  of 
enforcing  the  obligations  of  all  parties. 

The  commenter  now  states  that  the 
proposal  would  impose  an  onerous  and 
punitive  burden  on  coal  mine 
construction  employers.  The 
Department  disagrees.  The  regulation 
does  not  require  an  uninsured  employer 
to  deposit  funds  with  a  Federal  Reserve 
Bank  in  every  case.  Instead,  such  a 
deposit  is  required  only  if  the  employer 
cannot  satisfy  the  adjudication  officer 
that  the  award  is  otherwise  secured.  For 
example,  a  large,  well-established  coal 
mine  construction  employer  may  be 
able  to  demonstrate  that  its  current  size 
and  assets  are  sufficient  to  allow  it  to 
pay  benefits  for  the  lifetime  of  the 
claimant.  In  such  a  case,  the 
adjudication  officer  may  permit  the 
employer  to  meet  the  security 
requirement  in  a  manner  other  than 
depositing  funds  with  a  Federal  Reser\'e 
Bank.  An  employer,  for  example,  may 
purchase  an  indemnity  bond,  one  of  the 
methods  specifically  listed  in 
subsection  (a),  or  may  request  that  the 
adjudication  officer  approve  another 
mechanism  that  will  guarantee  the 
payment  of  benefits  in  case  the 
employer  ever  becomes  unable  to  meet 
its  obligations. 

In  addition,  the  Department  does  not 
accept  the  premise  that  it  must  allow 
coal  mine  construction  employers  to 
avoid  the  security  requirement  simply 
because  most  of  them  are  current  in 
their  payment  obligations.  If  even  one 
such  employer  currently  paying  benefits 
seeks  bankruptcy  protection,  all  of  the 
awarded  claims  for  which  that  employer 


is  responsible,  each  of  which  is  worth 
approximately  $175,000,  coidd  become 
the  responsibility  of  the  Black  Lung 
Disability  Trust  Fund.  The  Department 
has  a  duty  to  protect  the  assets  of  the 
Trust  Fund,  and  thus  intends  to  enforce 
the  post-award  security  provision 
incorporated  into  the  Black  Lung 
Benefits  Act  from  section  14(i)  of  the 
Longshore  and  Harbor  Workers* 
Compensation  Act,  33  U.S.C.  914(1).  as 
incorporated  by  30  U.S.C.  932(a). 

(c)  One  comment  states  that  coal 
transportation  employers  are  generally 
unaware  of  their  potential  liability  for 
black  lung  benefits,  and  are  surprised 
when  they  are  identified  as  a 
responsible  operator  in  the  adjudication 
of  an  individual  claim  for  benefits.  At 
that  point,  the  commenter  maintains, 
any  Insurance  that  they  are  able  to 
purchase  will  not  cover  benefits  owed  to 
the  former  employee  who  has  already 
filed  a  claim.  The  commenter  requests 
that  the  proposed  regulations  prohibit 
the  case-by-case  adjudication  of  issues 
of  coverage  involving  coal 
transportation  employers. 

The  Department  does  not  believe  that 
it  is  necessary  to  revise  the  regulations 
to  provide  further  guidance  to  coal 
transportation  employers.  Neither  does 
the  Department  deem  it  advisable  to 
limit  the  authority  of  adjudication 
officers  to  apply  the  pertinent  statutory 
and  regulatory  definitions  to  claims  for 
benefits  filed  by  employees  of 
transportation  employers.  Congress 
amended  the  Federal  Mine  Safety  and 
Health  Act  in  1977  to  include  "any 
independent  contractor  performing 
services  or  construction"  at  the  Nation's 
coal  mines."  30  U.S.C.  8G2{d);  Pub.  L. 
95-164,  91  Stat.  1290,  §  102(b)(2)  (1977). 
When  it  amended  the  Black  Lung 
Benefits  Act  several  months  later. 
Congress  specifically  recognized,  in  two 
separate  provisions,  that  coal 
transportation  companies  were  now 
liable  for  the  payment  of  benefits.  First, 
Congress  amended  the  definition  of  the 
term  "miner"  to  include  "an  individual 
who  works  or  has  worked  in  coal  mine 
construction  or  transportation  in  or 
around  a  coal  mine,  to  the  extent  such 
individual  was  exposed  to  coal  dust  as 
a  result  of  such  employment."  30  U.S.C. 
902(d);  Pub.  L.  95-239,  92  Stat.  95, 
§  2(b)  (1978).  In  addition,  Congress 
added  language  to  section  422(b)  that 
exempted  coal  transportation 
employers,  as  well  as  coal  mine 
construction  employers,  from  the 
requirement  that  they  genersdly  secure 
the  payment  of  benefits  by  purchasing 
insurance  or  seeking  the  Department's 
approval  to  self-insure  their  obligations. 
30  U.S.C.  932fb);  Pub.  L.  95-239,  92 
Stat.  95,  §  7(b)  (1978).  Congress 


provided,  however,  that  coal 
transportation  and  coal  mine 
construction  employers  may  be  required 
to  post  a  bond  or  otherwise  guarantee 
the  payment  of  benefits  in  any  awarded 
claim  for  which  they  have  been 
determined  liable.  Ibid.  The  regulations 
promulgated  by  the  Department  to 
implement  the  1978  amendments  also 
specifically  recognized  the  liability  of 
coal  transportation  employers.  See  20 
CFR  725.491(a)(1979);  43  FR  36801-02 
(Aug.  18,  1978). 

Thus,  since  1978,  both  the  statute  and 
the  regulations  have  put  coal  mine 
transportation  employers  on  notice  that 
they  could  be  held  liable  for  the 
payment  of  any  benefits  owed  to  their 
former  employees.  See  Norfolk  &■ 
Western  Railway  Co.  v.  Roberson,  918 
F.2d  1144,  1149-50  (4th  Cir.  1990),  cert, 
denied,  500  U.S.  916.  Accordingly,  the 
Department  does  not  believe  that  such 
an  employer  should  be  surprised  when 
it  receives  notification  of  a  claim  filed 
by  one  of  its  employees.  Federal  Crop 
Ins.  Corp.  V.  Merrill.  332  U.S.  380,  384- 
85  (1947)  ("Just  as  everyone  is  charged 
with  knowledge  of  the  United  States 
Statutes  at  Large,  Congress  has  provided 
that  the  appearance  of  rules  and 
regulations  in  the  Federal  Register  gives 
legal  notice  of  their  contents.")  Finally, 
even  though  a  transportation  employer 
is  not  required  to  obtain  insurance  to 
secure  its  black  lung  liability,  it  remains 
free  to  purchase  such  insm^ance  in  order 
to  ensure  that  its  assets  are  not  depleted 
by  the  defense  and  payment  of  black 
lung  claims. 

(d)  No  other  conmients  were  received 
concerning  this  section.  The  Department 
has  corrected  one  error  in  the  proposed 
regulation,  replacing  the  phrase  "the 
United  States  Treasurer"  in  subsection 
(f)  with  the  term  "a  Federal  Reserve 
Bank."  The  Department  explained  in  its 
initial  proposal  that  the  funds  will  be 
deposited  with  the  appropriate  Federal 
Reserve  Bank  rather  than  the  United 
States  Treasurer  and  had  changed 
similar  language  in  subsection  (c).  See 
62  FR  3367  (Jan.  22,  1997). 

20  CFR  725.608 

(a)  The  Department  proposed  revising 
§  725.608  in  its  initial  notice  of 
proposed  rulemaking  in  order  to 
simplify  the  regulation,  and  to  allow  all 
parties  to  a  clcum  to  ascertain  their 
obligations  and  rights  with  respect  to 
the  payment  of  interest.  The  proposal 
recognized  that  black  lung  beneficiaries 
were  entitled  to  the  payment  of  interest 
on  retroactive  benefits,  additional 
compensation,  and  medical  benefits. 
Interest  on  retroactive  benefits  starts  to 
accrue  30  days  edter  the  first  date  on 
which  the  claimant  was  determined  to 


be  entitled  to  such  benefits.  Interest  on 
additional  compensation  starts  to  accrue 
on  the  date  that  the  beneficiar\'  becomes 
entitled  to  additional  compensation, 
while  interest  on  medical  benefits  starts 
to  accrue  on  the  date  that  the  miner 
received  the  medical  ser\'ice  or  30  days 
after  the  date  on  which  the  miner  was 
first  determined  to  be  generally  eligible 
for  black  lung  benefits,  whichever  date 
is  later.  62  FR  3368  (Jan.  22.  1997) 

In  addition,  the  proposal  specifically 
required  the  payment  of  interest  by 
responsible  operators  on  attorneys'  fee 
awards.  62  FR  3368  (Jan.  22.  199'7).  In 
some  cases,  those  awards  may  be  issued 
long  before  the  award  of  claimant's 
benefits  becomes  final,  the  first  point  at 
which  the  attorney  is  able  to  collect  his 
fee  under  §  28  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act.  33 
U.S.C.  928,  incorporated  into  the  Black 
Lung  Benefits  Act  by  30  U.S.C.  932(a), 
The  Department  did  not  discuss  this 
regulation  in  its  second  notice  of 
proposed  rulemaking.  See  list  of 
Changes  in  the  Department's  Second 
Proposal,  64  FR  54971  (Oct,  8,  1999). 

(b)  The  Department  has  replaced  the 
term  "beneficiary"  with  the  phrase 
"beneficiary  or  medical  provider"  in 
two  places  in  the  last  sentence  of 
subsection  (a)(4).  This  revision  is 
intended  to  conform  that  sentence  with 
the  first  sentence  of  subsection  (a)(4), 
which  clearly  reflects  the  Department's 
intention  that  medical  providers  as  well 
as  beneficiaries  are  eligible  for  interest 
to  compensate  them  for  any  delays  in 
the  payment  of  medical  benefits, 

(c)  A  number  of  comments  oppose  the 
allowance  of  interest  on  attorneys'  fees 
in  general,  and  the  computation  of  that 
interest  from  the  date  the  fee  is  awarded 
until  it  is  paid.  In  its  first  notice  of 
proposed  rulemaking,  62  FR  3368  (Jan, 
22,  1997),  the  Department  explained 
that  the  payment  of  such  interest  is 
necessary  to  buttress  the  economic 
value  of  fees  which  may  take  years  to 
become  due  because  of  the  duration  of 
the  underlying  litigation  of  claimant 
entitlement.  Although  the  Black  Lung 
Disability  Trust  Fund  is  not  liable  for 
the  payment  of  interest  in  anv  event, 
Shaffer  V.  Director.  OWCP.  2\  Black 
Lung  Rep,  (MB)  1-98.  1-99  (Ben.  Rev, 
Bd,  1998).  a  responsible  operator  is  not 
obliged  to  pay  attorney's  fees  until  the 
claimant  successfully  establishes 
entitlement  to  benefits  in  a  final  awcud. 
Because  appeals  may  delay  an  award's 
finality  for  years,  the  attorney's  fees 
awarded  at  earlier  stages  of  the  litigation 
will  diminish  in  real  value  as  a  result  of 
inflation.  Interest  from  the  date  of  a  fee 
award,  however,  w'ill  reduce  the  inroads 
made  by  inflation.  An  award  of  interest 
will  therefore  encourage  attorneys  to 
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represent  claimants  because  the  value  of 
their  fees  will  be  protected, 
notwithstanding  delavs  in  actual 
payment.  The  Department  wishes  to 
encourage  attorney  representation  of 
claimants,  believing  it  a  means  to 
enhance  the  fairness  of  the  adjudication 
process.  The  Department  therefore 
rejects  the  commenters"  objection  to  the 
allowance  of  interest  on  attorneys'  fees 
in  principle. 

With  respect  to  the  computation  of 
interest  from  the  date  of  the  attorney  fee 
award,  the  Department  notes  that  any 
other  date  would  not  afford  an  attorney 
maximum  protection  of  the  fee's  value. 
Although  the  operator  is  under  no 
obligation  to  pay  the  fee  at  the  time  it 
is  awarded,  the  primary  purpose  of 
subsection  (c)  is  to  protect  the  value  of 
the  attorney's  fee  from  its  inception. 
Moreover,  an  operator  who  is  able  to 
postpone  the  payment  (jf  an  attorney's 
fee  by  appealing  the  underlying  award 
of  benefits  is  not  entitled  to  profit  from 
its  decision  to  appeal  unless  it  succeeds 
in  overturning  the  award  The  operator 
retains  the  money,  and  the  use  of  the 
money,  while  the  appeal  is  pending.  If 
the  award  of  benefits  is  ultimately 
affirmed,  the  operator  should  not 
reasonably  expect  to  be  able  to  retain 
anv  of  the  profits  it  earned  on  that 
monev  during  the  appellate  proceeding 
Instead,  those  profits,  in  the  form  of 
interest  designed  to  compensate  an 
attorney  for  delay,  rightfully  belong  to 
the  attorney  who  had  to  wait  to  receive 
payment  of  his  fee.  Consequently,  the 
date  of  the  fee  award  is  the  logical  date 
from  which  to  calculate  the  interest 
owed 

The  same  commenters  also  argue  that 
the  Department  has  no  statutory 
authority  to  require  the  payment  of 
interest  on  attorneys'  fees.  The  award  of 
fees  is  governed  by  section  28  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act.  .33  U.S.C.  §928.  as 
incorporated  by  30  U.S.C.  §  932(a). 
Section  28  authorizes  the  payment  of  a 
"reasonable"  attorney's  fee  by  an 
employer  if,  after  the  employer 
controverts  a  claimant's  entitlement,  the 
claimant  obtains  an  award  of  benefits. 
No  fee  must  be  paid  until  the  award  is 
final  The  Supreme  Court  has  held  that 
"[ain  adjustment  for  delay  in  payment  is 
*    *    *  an  appropriate  factor  in  tbe 
determination  of  what  constitutes  a 
reasonable  attornev's  fee"  under  a  fee- 
shifting  statute.  Misaoun  v  lenLms,  491 
U.S.  274,  284  (1989)  (decided  under 
Civil  Rights  Attorney's  Fees  Award  Act); 
see  also  Pennsylvania  v.  Delaware 
Valley  Citizens'  Council.  483  U.S.  71 1. 
716  (1987)  (dicta,  decided  under  Clean 
Air  Act);  Goodloe  v  Peabodv  Coal  Co.. 
19  Black  Lung  Rep.  1-91.  1-101-102 


(1995),  vac  on  other  grounds  sub  nom 
Peabodv  Coal  Co  v.  Director.  OVVCP. 
1 16  F.3d  207  (7th  Cir.  1997)  (overruling 
prior  decisions  prohibiting 
augmentation  of  attorney  fee  for  delay, 
citing  h'nkins).  Con.sequently,  interest 
on  an  attorney's  fee  may  be  awarded 
consistent  with  section  28  to 
compensate  an  attorney  for  delay  in 
receiving  his  fees. 

The  Oturt  of  Appeals  for  the  Fourth 
(Circuit  recently  addressed  this  issue  in 
Kerns  v.  Consolidation  Coal  Co.,  176 
F.3d  802  (4th  Cir.  1999).  A  claimants 
attornpv  was  awarded  fees  by  an 
administrative  law  judge  in  1984.  but 
was  not  able  to  collect  those  fees  until 
the  award  became  final  in  1990.  He  then 
filed  a  motion  for  supplemental 
attornevs'  fees  based  on  the  six-year 
delav  between  the  award  and  its 
payment.  The  AL|  denied  the  motion, 
and  the  Benefits  Review  Board  affirmed. 
In  reversing  the  Board,  the  court  noted 
that  a  1995  decision  of  the  Board, 
Selson  V.  Stevedoring  Sen^'ices  of 
America.  29  BRBS  90  (1995).  had 
authorized  the  enhancement  of  an 
attornev's  fee  for  delay  under  the 
Longshore  and  Harbor  Workers' 
Compensation  Act.  The  court  concluded 
that  "current  law"  thus  required 
enhancement  for  delay,  and  remanded 
the  case  to  allow  the  AL|  to  consider  the 
merits  of  the  attorney's  supplemental 
fee  request.  176  F.3d  at  805.  Section 
725.608  simply  provides  a  mechanism 
for  ensuring  that  claimants'  attorneys 
receive  this  enhancement  in  each  case 
involving  a  responsible  operator. 

The  interest  on  a  fee  award  provided 
by  section  725.608.  of  course,  provides 
compensation  only  for  part  of  the  delay 
that  an  attorney  may  face  in  collecting 
his  fee,  i.e..  the  time  between  the  fee 
award  and  the  actual  payment.  It  is  not 
intended  to  compensate  the  attorney  for 
any  delay  between  the  performance  of 
his  work  and  the  award  of  fees  by  the 
appropriate  adjudicator.  If.  for  example, 
a  claimant  filed  his  application  in  1995. 
and  was  not  awarded  benefits  by  an 
administrative  law  judge  until  1999, 
§  725.608  will  require  only  that  interest 
be  paid  to  the  attorney  from  the  date  the 
ALJ  approves  the  fee  petition  until  the 
date  that  the  attorney  collects  that 
amount.  It  will  not  provide  interest  from 
the  date  on  which  the  attorney 
performed  the  work.  In  such  cases,  it  is 
the  responsibility  of  the  attorney  who 
submits  a  fee  request  to  ensure  that  the 
request  reflects  any  necessary 
enhancement  for  the  delay  between  the 
performance  of  the  work  and  the  award 
of  the  fee.  There  are  several  methods  by 
which  an  attorney  may  seek 
enhancement  of  his  fee  award  to  cover 
this  delay.  For  example,  the  attorney 


could  request  the  adjudication  officer  to 
use  the  attorney's  current  rate  (his  rate 
at  the  lime  he  applies  for  the  fee),  rather 
than  his  historical  rate  (the  rate  at  the 
time  he  performed  the  work),  to 
calculate  the  fee  to  which  he  is  entitled. 
Thus,  the  attorney  in  the  example 
above,  who  performed  20  hours  of  work 
in  1995  but  did  not  submit  his  fee 
petition  until  benefits  were  awarded  in 
1999,  might  use  the  Si 25  hourly  rate  he 
customarily  charged  in  1999  rather  than 
the  SI 00  hourly  rate  he  charged  in  1995. 
Using  the  current  rate  would  permit  the 
attorney  to  claim  an  additional  $500, 
and  would  compensate  him  for  the 
delay  between  the  time  he  performed 
the  work  and  date  of  the  fee  award. 
Another  method  of  attaining  the  same 
result  would  be  to  calculate  a  "lodestar  " 
amount  by  multiplying  the  number  of 
hours  the  attorney  worked  by  his 
historical  rate,  and  then  requesting  the 
adjudication  officer  to  augment  that 
figure  by  an  additional  amount  intended 
to  compensate  the  attorney  for  the 
delay.  'Thus,  the  attorney  in  the  example 
might  request  that  the  adjudication 
officer  multiply  the  lodestar  amount  by 
an  additional  25  percent.  In  either  case, 
the  fee  awarded  by  the  adjudicator,  in 
concert  with  the  interest  provided  by 
§  725.608,  will  ensure  that  when  the 
attorney  finally  receives  payment,  he  is 
fully  compensated  for  the  work  he 
performed. 

(d)  One  comment  supports  the 
allowance  of  interest  on  attorney  fees 
and  on  medical  benefits.  No  other 
comments  were  received  concerning 
this  section,  and  no  changes  have  been 
made  in  it. 

20  CFR  725.609 

(a)  The  Department  proposed  revising 
section  725.609  in  its  first  notice  of 
proposed  rulemaking.  In  the  revised 
regulation,  the  Department  clarified  its 
intent  and  authority  to  enforce  a  final 
award  of  benefits  against  other  parties  in 
the  event  the  named  operator  is  no 
longer  capable  of  assuming  its  liability 
for  benefits.  The  revised  regulation 
outlined  the  other  parties  against  which 
such  an  award  might  be  enforced, 
including  corporate  officers  and 
successor  operators.  The  regulation  also 
outlined  the  circumstances  under  which 
the  Department  may  impose  liability  on 
these  parties.  In  proposing  this 
regulation,  the  Department  relied  on 
Congress'  explicit  determination  that 
such  entities  may  be  held  liable  for 
these  awards.  62  FR  3368-69  (Jan.  22, 
1997).  The  Department  did  not  discuss 
the  regulation  in  its  second  notice  of 
proposed  rulemaking.  See  list  of 
Changes  in  the  Department's  Second 
Proposal,  64  FR  54971  (Oct.  8.  1999). 


(b)  One  conunent  objects  to 
subsection  (b)'s  imposition  of  personal 
liability  on  corporate  officers  of 
companies  which  provide  services  at 
mine  sites.  The  commenter  suggests  that 
liability  is  inappropriate  because  the 
officers  have  never  had  notice  that  their 
employees  could  be  considered  miners, 
and  have  not  previously  had  knowledge 
of  an  obligation  to  obtain  insurance  to 
cover  their  employees'  potential  benefit 
entidement.  The  Department  rejects  this 
suggestion.  Congress  amended  the 
statutory  definition  of  "operator"  in 
1977  to  include  "any  independent 
contractor  performing  services  or 
construction  at  such  nune[,]"  30  U.S.C. 
802(d).  The  current  regulations  also 
recognize  that  an  independent 
contractor  may  be  held  liable  as  a 
"responsible  operator"  with  respect  to 
any  employee  who  performs  covered 
services  at  a  coal  mine  site.  20  CFR 
725.491(c)(1).  The  Black  Lung  Benefits 
Act  requires  an  operator  to  secure  its 
potential  benefits  liability  by  obtaining 
insurance  or  qualifying  as  a  self-insurer. 
30  U.S.C.  932(b),  933(a).  Section 
423(d)(1)  of  the  Act  authorizes  the 
Department  to  impose  personal  liability 
on  certain  officers  of  a  corporation  if  the 
operator  is  a  corporation  that  has  failed 
to  satisfy  its  insurance  obligations.  30 
U.S.C.  933(d)(1).  The  Department 
therefore  disagrees  that  application  of 
these  provisions  to  employers  engaged 
as  independent  contractors  providing 
covered  services  at  mine  sites  is  unfair. 
Such  corporate  entities  are  coal  mine 
operators  under  the  Act,  and  are  liable 
to  their  employees  when  covered 
employment  causes  them  to  become 
totally  disabled  by  pneumoconiosis. 
Any  such  entity  is  required  to  anticipate 
its  obligations  and  take  adequate 
measures  to  satisfy  those  obligations  as 
a  cost  of  doing  business.  Moreover, 
since  1977,  the  officers  of  an 
independent  contractor  who  meets  the 
Act's  definition  of  the  term  "operator" 
have  been  subject  to  the  Act's 
imposition  of  liability  on  the  officers  of 
a  corporation  that  fails  to  meet  its 
security  obligations.  The  revised 
regulation  does  not  alter  the  obligation 
of  these  officers  to  obtain  the 
appropriate  security,  nor  does  it  impose 
any  additional  consequences  for  failing 
to  comply  with  that  obligation.  Instead, 
it  simply  provides  more  explicit  notice 
of  those  consequences. 

(c)  One  conmient  approves  in  general 
terms  of  the  enforcement  provisions. 

(d)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 


20  CFR  725.620 

(a)  hi  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
amending  the  cross-reference  in 
subsection  (a)  from  §  725.495  to  subpart 
D  of  part  726.  This  amendment  reflected 
a  move  to  part  726  of  the  regulations 
governing  the  obligations  of  coal  mine 
operators  to  seciu-e  the  payment  of 
benefits.  62  FR  3369  (Jan.  22,  1997).  The 
Department  did  not  discuss  §  725.620  in 
its  second  notice  of  proposed 
rulemaking.  See  Changes  in  the 
Department's  Second  Proposal,  64  FR 
54971  (Oct.  8,  1999). 

(b)  Two  comments  urge  the 
Department  to  revise  its  regulations  to 
allow  parties  to  settle  black  lung 
benefits  claims.  These  comments  were 
hsted  as  relevant  to  §  725.620(d)  in  the 
Department's  listing  of  comments  by 
issue.  See,  e.g.,  Exhibit  71  in  the 
Rulemaking  Record.  They  do  not 
directly  affect  §  725.620,  however. 
Subsection  (d)  of  the  regulation 
implements  section  15(h)  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act,  33  U.S.C.  915,  as 
incorporated  by  30  U.S.C,  932(a).  rather 
than  section  16,  33  U.S.C.  916,  as 
incorporated  by  30  U.S.C.  932(a),  the 
statutory  provision  governing 
settlements.  The  Department  has 
responded  to  the  comments  concerning 
settlement  of  black  lung  claims  in  its 
Final  RegiUatory  Flexibility  Analysis. 

(c)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  725.621 

In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
increasing  subsection  (d)'s  maximum 
penalty  amount  from  $500  to  $550  for 
failing  to  file  a  required  report  after  the 
date  on  which  the  regulations  became 
effective.  This  revision  implements  the 
Civil  Penalties  Inflation  Adjustment  Act 
of  1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996.  62 
FR  3369  (Jan.  22,  1997).  The  Department 
did  not  discuss  §  725.621  in  its  second 
notice  of  proposed  rulemaking.  See 
Changes  in  the  Department's  Second 
Proposal,  64  FR  54971  (Oct.  8,  1999).  No 
comments  were  received  concerning 
this  section.  The  Department  has 
removed  an  unnecessary  comma  from 
subsection  (b)  in  order  to  make  the 
regulation  easier  to  understand,  but  no 
other  changes  have  been  made  in  it. 

Subpart  J 

20  CFR  725.701 

(a)  After  a  miner  has  been  found 
totally  disabled  by  pneumoconiosis 
arising  out  of  coal  mine  employment. 


(s)he  receives  fixed  monthly  benefits  for 
that  condition.  The  miner  is  also 
entitled  to  medical  benefits,  i.e., 
treatment,  supplies  and  other  medical 
services  for  the  disabling 
pneumoconiosis.  In  its  initial  notice  of 
proposed  rulemaking,  the  Department 
proposed  amending  §  725.701  to 
establish  a  presumption  of  medical 
benefits  coverage  for  the  treatment  of 
any  pulmonary  disorder.  62  FR  3423 
(Jan.  22,  1997).  This  presumption 
derived  from  a  judicially-created 
presumption  first  announced  by  the 
Court  of  Appeals  for  the  Fourth  Circuit 
in  Doris  Coal  Co.  v.  Director,  OWCP 
[Stiltner,]  938  F.2d  492  (4th  Cir,  1991). 
The  Department  expleuned  the  means  by 
which  the  presiunption  could  be 
rebutted,  and  limited  the  type  of 
evidence  relevant  to  rebuttal  by 
excluding  any  medical  opinion 
premised  on  the  absence  of  disabling 
pneiunoconiosis.  The  Department  based 
its  exclusion  of  certain  medical 
evidence  in  rebuttal  on  the  fact  that  the 
existence  of  the  miner's  totally  disabling 
pneumoconiosis  had  already  been 
established  in  the  imderlying  claim  for 
monthly  benefits,  62  FR  3369,  3423  (Jan. 
22,  1997).  The  Department  received  a 
number  of  comments  critical  of  the 
presumption.  Some  comments  alleged 
the  presumption  would  effectively 
compensate  miners  for  disorders  caused 
by  smoking  cigarettes  and  raise  the 
operators'  health  care  costs.  Other 
comments  contended  the  presumption 
did  not  have  a  sound  medical  basis.  64 
FR  55003  (Oct.  8,  1999). 

After  considering  the  public's 
comments  and  intervening  judicial 
decisions,  the  Department  proposed 
additional  changes  to  the  regulation  in 
its  second  notice  of  proposed 
rulemaking.  64  FR  55060  (Oct.  8,  1999). 
The  Department  reviewed  the  decisions 
in  Glen  Coal  Co.  v.  Seals,  147  F.3d  502 
(6th  Cir.  1998),  and  Gulf  &■  Western 
Indus,  v.  Ling,  176  F.3d  226  (4th  Cir. 
1999).  64  FR  55003-04  (Oct.  8.  1999). 
The  Department  noted  both  decisions 
agreed  that  the  Doiis  Coal  presumption 
shifted  only  the  biu-den  of  production  to 
the  party  opposing  benefits,  and  was 
therefore  valid  under  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  §  556(d) 
(proponent  of  rule  bears  burden  of 
persuasion)  and  Director,  OWCP  v. 
Greenwich  Collieries.  512  U.S.  267 
(1994).  The  Department  also  pointed  out 
that  the  majority  in  Seals  rested  on  a 
relatively  narrow  point:  that  the 
administrative  law  judge  and  Benefits 
Review  Board  erroneously  applied 
Fourth  Circuit  precedent  when  Sixth 
Circuit  law  controlled  and  was 
inconsistent  with  Doris  Coal.  147  F.3d 
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at  514  (Dowd.  D CI).  515  (Boggs.  I  ) 
Citing  the  need  for  a  uniform  standard 
of  national  applicability,  the 
Department  proposed  several  changes  to 
§  7J5  701    64  FR  55004  (Oct   H.  1999). 
The  Department  eliminated  the 
reference  to  "ancillary  pulmonary 
conditions"  in  subsection  (b)  because 
the  phrase  was  unnecessary  and 
arguably  confusing.  64  FR  55U04  (Oct.  8. 
1999).  the  Department  also  changed  the 
language  of  subsection  (e)  to  clarif\'  the 
specific  facts  which  might  rebut  the 
presumption  that  a  particular  medical 
expense  is  compensable.  Subsection  (e) 
contains  a  rebuttable  presumption  that  a 
pulmonary  disorder  for  which  the  miner 
receives  a  medical  service  or  supply  is 
caused  or  aggravated  by 
pneumoconiosis.  64  FR  55060  (Oct.  8. 
1999).  In  the  second  proposal,  the 
Department  also  clarified  subsection  (f) 
to  ensure  that  the  party  opposing 
benefits  does  not  attempt  to  relitigate 
established  facts  by  using  medical 
evidence  for  rebuttal  which  is  premised 
on  the  absence  of  totally  disabling 
pneumoconiosis.  Finally,  the 
Department  acknowledged  the 
controlling  weight  a  report  from  a 
treating  physician  may  receive  in 
determining  the  compensability  of  a 
service  or  supply.  64  FR  55004  (Oct.  8, 
1999). 

(b)  The  Department  has  revised  the 
rebuttal  provisions  set  forth  in 
§  725.701(e)  in  light  of  a  decision  from 
the  Court  of  Appeals  for  the  Fourth 
Circuit  issued  after  the  second  notice  of 
proposed  rulemaking  entered  the  final 
stage  of  administrative  clearance.  In 
Genfral  Trucking  Corp.  v.  Solvers,  1 75 
F.3d  322  (4th  Cir.  1999),  the  Court 
reviewed  the  various  means  of  rebutting 
the  Doris  Coal  presumption  as  presented 
in  Ling: 

It  is  certainly  true  ihal  if  the  treatment  at 
issue  is  found  to  be  'beyond  that  necessani' 
to  effectively  treat  a  covered  disorder,  or  is 
not  for  d  pulmonary  disorder  at  all.'  then  the 
presumption  'shall  not  carry  the  day  '  Ling. 
176  F3d  at  233.  It  does  not  follow,  however, 
that  proof  of  these  two  circumstances  is  the 
exclusive  means  of  rebutting  the 
presumption. 

An  employer  contesting  an  award  of 
medical  benefits  may  also  rebut  the 
presumption  by  adducing  sufficient  credible 
evidence  that  the  claimant  was  treated  for  'a 
pulmonary  condition  that  had  not  manifested 
itself,  to  some  degree,  at  the  onset  of  his 
disability,"  or  for  "a  preexisting  pulmonary 
condition  adjudged  not  to  have  contributed 
to  his  disability.'  Ling.  176  F.3d  at  232. 

175  F.3d  at  324.  The  Salvers  decision 
emphasizes  the  importance  of  affording 
the  party  liable  for  medical  benefits  an 
opportunity  to  rebut  the  presumption 
with  evidence  that  the  service  provided 
treated  a  condition  which  became 


manifest  after  the  underlying 
adjudication  (jf  entitlement,  or  that  it 
treated  a  pree.xisfing  pulmonary' 
condition  adjudged  not  to  have 
contributed  to  disability.  It  is  the 
Department's  intent  merely  to  codify'  the 
Court's  coverage  presumption  and  its 
rebuttal  methods  as  outlined  in  Fourth 
('ircuit  precedent.  In  light  of  Salvers  and 
Ling,  the  Department  has  revised 
t(  725.701(e)  to  conform  the  regulation's 
rebuttal  provisions  to  the  decisions 
issued  by  the  Fourth  Circuit  since  Doris 
Coal.  Accordingly,  the  Department  has 
replaced  the  phrase  "was  not  for  a 
covered  pulmonary  disorder  as  defined 
in  §  718.201  of  this  subchapter,"  with 
"was  for  a  pulmonary  disorder  apart 
from  those  previously  associated  with 
the  miners  disability!. ]"  The  foregoing 
explanation  also  responds  to  one 
comment  which  faulted  the  Department 
for  omitting  any  discussion  of  Salvers  in 
the  second  notice  of  proposed 
rulemaking. 

(c)  In  response  to  its  second  notice  of 
rulemaking,  the  Department  received 
numerous  comments  opposing  the 
medical  benefits  program  in  general  or 
the  §  725.701(e)  presumption  in 
particular  because,  in  the  commenters' 
view,  coal  mine  operators  would  be 
forced  to  pay  for  medical  treatment 
unrelated  to  pneumoconiosis,  especially 
respiratory  disorders  caused  by  cigarette 
smoking.  These  same  objections  were 
made  to  the  version  of  §  725.701(e) 
contained  in  the  Department's  initial 
notice  of  proposed  rulemaking.  64  FR 
55003  (Oct  8.  1999).  In  response,  tJie 
Department  noted  that  operators  may 
submit  "appropriate  medical  evidence  " 
showing  the  particular  medical  service 
or  supply  relates  to  the  miner's 
sm(jking-relaled  disease  and  not  his 
pneumoconiosis  64  FR  55004  (Oct.  8, 
1999).  An  operator  may  still  make  such 
a  showing,  although  the  Department  has 
revised  the  rebuttal  provisions  of 
§  725.701(e)  in  the  final  rule.  The  nexus 
between  the  miner's  pneumoconiosis 
and  the  disorder  under  treatment  is  only 
presumed,  and  therefore  subject  to  being 
disproved.  The  operator  may  produce 
evidence  showing  the  treatment  was  for 
a  particular  pulmonary  disorder  apart 
from  those  conditions  previously 
associated  with  the  miner's  disability,  or 
exceeds  the  effective  level  of  treatment 
for  a  covered  disorder,  or  did  not 
involve  a  pulmonary  disorder  at  all.  As 
with  the  Doris  Coal  presumption, 
invocation  shifts  only  the  burden  of 
production,  not  persuasion.  The 
operator  must  confront  the  presumption 
by  submitting  evidence  vvhich.  if 
credited,  establishes  one  of  the  means  of 
rebuttal.  Section  725.701(f),  however. 


does  preclude  one  defense:  the  operator 
cannot  escape  liability  by  try'ing  to 
prove  the  medical  service  cannot 
pertain  to  disabling  pneumoconiosis 
because  the  miner  was  disabled  solely 
from  smoking  or  some  other  non- 
occupational cause.  Once  the  miner 
establishes  (s)he  is  entitled  to  disability 
benefits,  no  element  of  entitlement  can 
be  refitigated  or  otherwise  questioned 
via  the  medical  benefits  litigation. 
Consequently,  the  operator  and  its 
physician  must  accept  that  the  miner 
has  a  totally  disabling  respirator^'  or 
pulmonary  impairment,  and  that 
pneumoconiosis,  as  defined  in 
§  718.201,  is  a  substantially  contributing 
cause  of  that  impairment.  See  Ling,  176 
F.3d  at  232  and  n.l3,  citing  Doris  Coal, 
938  F.2d  at  497  (operator  cannot  rebut 
presumption  of  benefits  coverage  by 
showing  miner's  pneumoconiosis  did 
not  at  least  aggravate  pulmonary 
condition  because  "[tlhe  time  for  that 
argument  had  passed  with  the  prior 
adjudication  of  disability"). 

(d)  Two  comments  state  without 
explanation  that  the  medical  benefits 
program  implemented  by  these 
regulations  will  force  the  coal  industry 
to  "subsidize"  other  private  health 
plans  and  insurance  as  well  as  the 
Medicare  program.  The  Department 
interprets  this  contention  to  mean  that 
the  industry'  and  its  insurers  will  be 
forced  to  financially  assist  other  health 
care  programs  by  paying  for  treatment 
expenses  which  are  not  actually  related 
to  the  miner's  pneumoconiosis,  and 
should  be  paid  by  the  other  programs. 
The  Department  disagrees.  Congress 
created  the  black  lung  medical  benefits 
program  as  the  primary*  payor  for  the 
treatment  of  miners  afflicted  with 
disabling  pneumoconiosis.  The  program 
covers  the  costs  of  treatment,  services 
and  supplies  only  for  that  purpose. 
Consequently,  the  operator  may  avoid 
liability  for  any  expense  which  is  not  for 
the  treatment  of  totally  disabling 
pneumoconiosis,  and  which  therefore 
should  be  paid  by  some  other  health 
care  program. 

(e)  One  comment  contends  the 
Department  misinterpreted  Seals  and 
Ljng  in  its  analysis  of  those  cases.  64  FR 
55003-04  (Oct.  8,  1999).  The  commenter 
also  states  the  Department  cannot 

"overrule"  Seals  by  regulation  because 
that  decision  is  based  on  an 
interpretation  of  the  AFA.  The 
Department  rejects  both  arguments.  The 
commenter  does  not  identifv'  any 
specific  mischaracterization  or  other 
error  in  the  Department's  interpretation 
of  either  decision.  The  Department 
believes  its  analysis  is  correct,  and 
declines  to  change  its  position  on  the 
meaning  of  those  decisions  except  to  the 


extent  reflected  in  changes  to  the 
rebuttal  provisions  contained  in 
§  725, 701(e).  As  for  departing  from  the 
APA  analysis  of  the  majority  in  Seals, 
the  comment  is  simply  incorrect.  The 
specific  majority  holding  of  Seals 
reversed  the  decisions  of  the 
administrative  law  judge  and  Benefits 
Review  Board  because  of  an  incorrect 
application  of  Fourth  Circuit  law  to  a 
case  arising  in  the  Sixth  Circuit.  Judge 
Boggs  (concurring),  however,  agreed 
with  Judge  Moore  (dissenting)  "that  it 
would  not  necessarily  contravene 
Greenwich  Collieries  for  the  Secretary  to 
adopt  a  regulation  shifting  the  burden  of 
production  in  the  manner  of  Doris 
Coal."  147  F.ad  at  517.  Consequently, 
the  majority  holding  does  not  rest  on 
any  APA  considerations,  and  a  majority 
of  the  panel,  albeit  in  dicta, 
acknowledges  the  Department's 
authority  under  Greenwich  Collieries 
(and,  by  extension,  the  APA)  to 
promulgate  regulatory  presumptions 
which  reallocate  burdens  among  parties. 
The  Department  therefore  rejects  this 
comment. 

(f)  One  comment  contends  the 
presumption  of  coverage  for  pulmonary 
treatment  is  not  supported  by  any 
scientific  or  medical  information.  The 
conunenter  relies  largely  on  a  report 
prepared  by  a  physician  for  purposes  of 
the  rulemaking  proceedings;  the 
physician  addresses  several  of  the 
regulations  from  a  medical  standpoint 
and  reviews  the  medical  literature 
compiled  during  the  rulemaking.  With 
respect  to  §  725.701(e),  the  physician 
challenges  the  reasonableness  of 
presuming  a  connection  between  the 
miner's  pneumoconiosis  and  any 
pulmonary  disorder  for  which  (s)he 
seeks  treatment.  The  physician  notes 
that  many  pulmonary  disorders  bear  no 
relationship  to  pneumoconiosis,  and 
their  treatment  is  unaffected  by  the 
presence  of  pneumoconiosis.  The 
physician  further  contends  that  each 
patient  encounter  must  be  amply 
documented  by  evidence  that  the 
treatment  is  necessary  for  the  miner's 
pneumoconiosis,  and  should  include 
medical  testing,  physical  examinations, 
etc.  The  Department  acknowledges  the 
concerns  expressed  by  the  comment  and 
accompanying  medical  views,  but  does 
not  consider  any  change  in  the 
regulation  to  be  necessary. 

As  an  initial  matter,  the  fact  that  a 
physician  might  view  the  presiimption 
as  medically  unwarranted  does  not 
necessarily  undermine  its  validity  as  a 
legal,  or  evidentiary,  presmnption.  The 
Department  understands  the  physician's 
objection  to  mean  a  physician  would 
not  rely  on  such  a  presimiption  as  a 
basis  for  treating  a  patient.  Most  of  the 


statutory  and  regulatory  presumptions 
in  the  black  lung  benefits  program, 
however,  draw  factual  inferences  from  a 
combination  of  medical  and  non- 
medical facts  for  purposes  other  than 
patient  care.  See  30  U.S.C.  §  921(c)(1) 
(miner's  pneiunoconiosis  presumed 
caused  by  coal  mine  employment  if 
miner  worked  ten  years);  (c)(3)  (miner 
who  has  complicated  pneumoconiosis 
irrebuttably  presimied  totally  disabled); 
20  CFR.  §  727.203(a)(l)-(4)  (proof  of  one 
of  eniunerated  medical  facts  about 
miner's  pulmonary  condition  invokes 
presimiption  of  all  remaining  elements 
of  entitlement);  20  CFTl.  §  725.309 
(material  change  in  miner's  medical 
condition  presumed  if  miner  proves  one 
element  of  entitlement  in  duplicate 
claim  previously  not  proven).  "Like  all 
rules  of  evidence  that  permit  the 
inference  of  an  ultimate  fact  from  a 
predicate  one,  black  lung  benefits 
presumptions  rest  on  a  judgment  that 
the  relationship  between  the  ultimate 
and  the  predicate  facts  has  a  basis  in  the 
logic  of  common  understanding." 
Mullins  Coal  Co.  v.  Director.  OWCP,  484 
U.S.  135, 157  n.  30  (1987),  reh  'g  den. 
484  U.S.  1047  (1988).  The  Department 
explained  the  logical  basis  and 
administrative  purpose  for  the 
presumption  in  the  notice  of  reproposed 
rulemaking.  See  generally  64  FR  55004 
(Oct.  8.  1999).  A  miner  who  is  entitled 
to  disability  benefits  has  proven  three 
basic  medical  facts:  (s)he  has 
pneumoconiosis  as  that  disease  is 
defined  by  §  718.201;  (s)he  has  a  totally 
disabling  respiratory  or  pulmonary' 
impairment;  and  the  pneumoconiosis 
significantly  contributes  to  that 
respiratory  or  pulmonary  impairment. 
Consequently,  the  miner  has  established 
a  comiection  between  the  compensable 
disease  and  the  disabling  lung 
condition.  From  those  proven  facts. 
§  725.701(e)  draws  a  rational  inference 
that  the  need  for  treating  the  miner's 
compromised  respiratory  condition  at 
any  given  time  is  necessitated,  directly 
or  indirectly,  by  the  presence  of 
pneumoconiosis.  This  inference  is 
rebuttable,  and  the  operator  may  submit 
evidence  showing  the  treatment  is  for  a 
particular  pulmonary  disorder  apart 
from  those  conditions  previously 
associated  with  the  miner's  disability,  or 
exceeds  the  effective  level  of  treatment 
for  a  covered  disorder,  or  did  not 
involve  a  pulmonary  disorder  at  all.  The 
Fourth  Circuit  endorsed  the  same 
general  line  of  reasoning  in  Ling  when 
it  upheld  the  validity  of  the  Doris  Coal 
presumption.  176  F.3d  at  233-34.  The 
Department  therefore  disagrees  with  the 
commenter  that  §  725.701(e)  does  not 


have  a  supportable  basis  which  satisfies 
the  legal  test  for  a  rational  presumption. 
The  physician-commenter  also  urges 
the  Department  to  require  rigorous 
medical  docimientation  for  each 
medical  treatment  service,  including 
contemporaneous  objective  testing, 
examinations,  etc.,  to  impose  quality 
controls  on  the  treatment  program.  "The 
Department  indirectly  addressed  this 
concern  in  the  notice  of  reproposed 
rulemaking.  64  FR  55004  (Oct.  8,  1999). 
The  Department  noted  that  it  receives 
12,000  to  15,000  bills  weekly  for 
treatment  services,  most  of  which 
involve  relatively  minor  amounts  in  the 
$25.00  to  $75.00  range.  The  Department 
cited  cost  effectiveness  and  promptness 
as  practical  reasons  for  using  a 
presumption  of  coverage  to  expedite  the 
administrative  process.  The 
presumption  supplants  the  need  for 
more  elaborate  medical  proof  that  the 
particular  service  or  expense  involves 
the  miner's  pneumoconiosis,  at  least 
until  the  operator  challenges  the 
expense  with  credible  medical 
evidence.  The  Fourth  Circuit  reached 
the  same  conclusion  in  Ling: 

Hence,  rather  than  compel  the  miner  to 
exhaustively  document  his  claim  for  medical 
benefits,  i.e.,  requiring  him  to  again 
laboriously  obtain  all  the  evidence  that  he 
can  that  his  shortness  of  breath,  wheezing, 
and  coughing  are  sfj7/  the  result  of  his 
pneumoconiosis,  we  have  fashioned  the 
Doris  Coal  presumption  as  a  shorthand 
method  of  proving  the  same  thing.  The  proof 
needed  is  a  medical  bill  for  the  treatment  of 
a  pulmonary  or  respiratory  disorder  and/or 
associated  symptoms. 

176  F.3d  at  233  (emphasis  in  original). 
Section  725.701(e)  does  not  eliminate 
the  need  for  medical  documentation  for 
treatment  and  services.  The 
presmnption  merely  provides  a  short- 
hand means  of  identifying  expenses 
which  are  likely  to  be  legitimate  unless 
the  liable  party  opposes  payment  of 
particular  expenses. 

(g)  One  comment  states  generally  that 
the  medical  benefits  program,  as 
reproposed.  will  promote  fraud. 
Another  comment  contends  that 
reliance  on  the  miner's  treating 
physician  under  §  725.701(f)  will 
promote  fraudulent  payments  because 
the  doctor  has  a  financial  incentive  to 
attribute  the  miner's  pulraonar\' 
problems  to  pneumoconiosis.  "The 
commenter  also  alludes  to  a  long- 
standing pattern  of  abuse  of  the  black 
lung  program  by  treating  physicians 
who  mix  compensable  and  non- 
compensable  services  when  billing  the 
Trust  Fund  and  operators  as 
documented  in  Doris  Coal  Co.  v. 
Director,  OWCP,  938  F.2d  492,  497-98 
{4th  Cir.  1991).  Finally,  the  comment 
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objects  to  the  basic  concept  of  special 
deference  to  a  treating  physician's 
opinion  as  proposed  in  §  718.104(d). 
With  respect  to  allegations  of  fraud,  the 
professional  integrity  of  any  physician 
should  be  accepted  until  particular  acts 
of  malfeasance  are  established  in  the 
appropriate  forum.  The  comment's 
allegations  that  particular  physicians  are 
motivated  by  financial  incentives  can  as 
easily  be  directed  toward  any  party- 
affiliated  physician,  or  group  of  such 
physicians,  who  may  benefit  by 
tailoring  conclusions  to  fit  the  interests 
of  the  party  paying  for  the  medical 
opinion.  As  for  the  commenter's  specific 
suggestion  that  there  is  no  cost 
containment  in  the  program  and  that 
health  care  providers  routinely  seek 
payment  from  the  program  for  unrelated 
charges,  the  Department  accepts  the 
holding  in  Doris  Coal  In  this  decision, 
the  Court  refused  to  sanction  the 
practice  of  submitting  an  unitemized 
bill  for  multiple  services  because  such 
a  practice  could  impose  liability  on  the 
insurer  for  ser\'ices  unrelated  to  the 
treatment  of  the  miner's 
pneumoconiosis  and  encourage  fraud 
938  F.2d  at  497-98.  The  Court,  however, 
only  alluded  to  the  potential  for  fraud 
if  unitemized  billing  were  permitted.  It 
did  not  address  the  practice  as  an 
historical  reality  or  beyond  the  facts 
involving  the  one  treating  physician 
involved  in  the  case.  The  Department 
therefore  rejects  the  position  that 
miners'  treating  physicians  should  be 
viewed  with  special  suspicion  as  a 
group  because  of  a  motive  for  fraudulent 
diagnoses  and/or  treatment.  The 
Department  responds  to  the  objections 
concerning  special  deference  to  the 
treating  physician's  opinion,  as 
proposed  in  §  718.104(d).  in  the 
preamble  to  that  subsection. 

(h)  One  conunent  urges  the 
Department  to  join  the  lawsuit  filed  by 
the  Department  of  Justice  to  recover 
money  from  the  tobacco  industry'  for 
costs  incurred  by  the  black  lung 
program  in  treating  sick  cigarette 
smokers.  The  comment  is  not  directed 
to  any  regulatory  proposal,  and  no 
response  is  therefore  warranted. 

(i)  The  Department  received  several 
comments  which  approve  of  §  725.701 

(j)  No  other  comments  were  received 
concerning  this  section,  and  no  other 
changes  have  been  made  in  it. 

20  CFR  725. 706 

The  Department  proposed  changing 
the  no-approval  dollar  amount  in 
§  725.706(b)  from  $100.00  to  S300.00  in 
the  initial  notice  of  proposed 
rulemaking.  62  FR  3424  (Jan.  22.  1997). 
No  comments  were  received  concerning 


this  section,  and  no  other  changes  have 
been  made  in  it 

20  CFR  Part  726— Blaclc  Lung  Benefits; 
Requirements  for  Coal  Mine  Operators' 
Insurance 

The  Department  has  received  one 
comment  relevant  to  Part  726  in  its 
entirety.  The  Department  proposed 
revising  only  specific  regulations  in  Part 
726,  and  invited  comment  only  on  those 
regulations,  see  62  FR  3340  (Jan.  22, 
1997);  64  FR  54970  (Oct.  8,  1999).  The 
Department  either  made  only  technical 
revisions  to  the  remaining  regulations  in 
Part  726.  or  made  no  changes,  see  62  FR 
3340-41  (Jan.  22,  1997)  (lists  of 
technical  revisions  and  unchanged 
regulations);  64  FR  54970-71  (Oct.  8, 
1999)  (same).  Therefore,  no  changes  are 
being  made  to  Part  726  in  its  entirety. 

Subpart  A 

20  CFH  726.2 

In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
adding  subsection  (e)  to  this  regulation 
in  order  to  recognize  the  addition  of 
subpart  D.  implementing  the  civil 
money  penalty  provision  of  30  U.S.C. 
933.  to  part  726.  62  FR  3369  (Jan.  22, 
1997).  The  Department  did  not  discuss 
the  regulation  in  its  second  notice  of 
proposed  rulemaking.  See  list  of 
Changes  in  the  Department's  Second 
Proposal,  64  FR  54971  (Oct.  8,  1999). 
The  Department  has  capitalized  the 
word  "subpart  "  in  subsection  fb)  to  be 
consistent  with  the  use  of  that  word  in 
subparts  (c),  (d),  and  (e).  In  subsection 
(d),  the  Department  has  replaced  the 
phrase  "coal  operator"  with  the  phrase 
"coal  mine  operator  "  to  be  consistent 
with  subsections  (c)  and  (e).  No 
comments  were  received  concerning 
this  section,  and  no  other  changes  have 
been  made  in  it. 

20  CFR  726.3 

This  regulation  was  not  opened  for 
comment  in  the  Department's  first 
notice  of  proposed  rulemaking.  See  list 
of  Unchanged  Regulations,  62  FR  3341 
(Jan.  22,  1997).  The  Department 
proposed  a  revision  to  subsection  (b)  in 
its  second  notice  of  proposed 
rulemaking  at  the  request  of  the  Office 
of  Federal  Register  to  clarify  the 
treatment  of  cases  in  which  the 
regulations  in  Part  726  appear  to 
conflict  with  the  regulations 
incorporated  from  Part  725.  64  FR  55005 
(Oct.  8,  1999).  In  subsection  (a),  the 
Department  has  replaced  the  phrase 
"coal  operator  "  with  the  phrase  "coal 
mine  operator  "  to  be  consistent  with 
subsection  (b).  No  comments  were 
received  concerning  this  section,  and  no 
other  changes  have  been  made  in  it. 


20  CFR  726.8 

(a)  The  Department  proposed  adding 
§  726.8  in  its  first  notice  of  proposed 
rulemaking  in  order  to  define  certain 
terms  including  "employ"  and 
"employment."  The  definition  of 
"employ"  and  "employment"  proposed 
in  subsection  (d),  was  identical  to  that 
in  proposed  §  725.493(a)(1).  62  FR  3369 
(Jan.  22,  1997).  In  its  second  notice  of 
proposed  rulemaking,  the  Department 
incorporated  into  subsection  (d)  a 
change  to  the  definition  of  the  term 
"employment"  that  it  had  also  made  to 
§  725.493.  64  FR  55005  (Oct.  8.  1999). 
The  Department  also  responded  to 
comments  concerning  the  retroactive 
effect  of  the  proposal  and  the  scope  of 
the  definitions.  The  Department  stated 
its  belief  that  the  proposal  was  neither 
improperly  retroactive  nor  an 
instrument  for  creating  additional 
insurer  liability.  Neither  did  the 
proposal  intrude  on  insurance  functions 
reserved  to  the  states.  The  Department 
noted  the  Court  of  Appeals  for  the 
Seventh  Circuit's  holding  that  the  Black 
Lung  Benefits  Act  "specifically  relates 
to  the  business  of  insurance  and 
therefore  does  not  implicate  the 
McCarran-Ferguson  Act,"  15  U.S.C. 
1012,  which  confers  primacy  on  state 
law  for  the  regulation  of  the  insurance 
industry,  unless  a  conflicting  federal 
statute  specifically  provides  otherwise. 
Lovilia  Coal  Co.  v.  Williams.  143  F.3d 
317,  325  (7th  Cir.  1998).  The 
Department  also  justified  the  scope  of 
the  proposed  definition  as  well  within 
the  rulemaking  authority  granted  the 
Department  by  Congress. 

(d)  One  comment  objects  to  the 
Department's  definitions  of  the  terms 
"employ"  and  "employment."  The 
commenter  argues  that  the  Department 
is  improperly  interfering  with  existing 
employment  relationships  by  adopting 
regulations  that  differ  from  those 
provided  by  state  employment  and 
insurance  laws.  The  Department 
provided  a  detailed  explanation  of  both 
its  authority  and  its  reasoning  for 
proposing  this  regulation  in  its  October 
8,  1999  proposal.  See  64  Fed.  Reg. 
55005  (Oct.  8,  1999).  The  Department 
does  not  agree  that  the  regulations  it 
issues  to  implement  the  Black  Lung 
Benefits  Act  interfere  with  employment 
relationships  recognized  by  the  various 
states.  The  Black  Lung  Benefits  Act 
requires  that  a  coal  mine  operator's 
liability  for  a  miner's  black  lung  benefits 
be  based  on  that  operator's  employment 
of  the  miner.  See  30  U.S.C.  932(a) 
(making  the  operator  of  a  coal  mine 
liable  for  benefits  based  on  "death  or 
total  disability  due  to  pneumoconiosis 
arising  out  of  employment  in  such 


mine").  Congress  did  not  specifically 
define  the  term  "employment," 
however.  In  such  cases,  an 
administrative  agency  is  authorized  to 
promulgate  regulations  to  fill  the  gaps 
Congress  left  in  the  statute.  Morton  v. 
Ruiz,  415  U.S.  199,  231  (197-4).  In 
addition,  the  Department  is  authorized 
to  promulgate  regulations  to  ensure 
sufficient  insurance  coverage  for  all  of 
the  liabilities  borne  by  operators  under 
the  Act.  30  U.S.C.  933(b)(3)  {permitting 
the  Secretary  to  promulgate  regulations 
governing  the  content  of  insurance 
policies  issued  to  cover  liability  imder 
the  Black  Lung  Benefits  Act).  The 
Department's  definition  of  the  terms 
"employ"  and  "emplojrment"  is 
intended  to  meet  its  responsibility  to 
properly  administer  the  Black  Limg 
Benefits  Act,  The  Department  does  not 
believe  that  its  definitions  will  in  any 
way  affect  the  application  of  state  law 
to  the  relationships  between  coal  mine 
operators  and  the  miners  they  employ. 

(c)  The  same  commenter  also  argues 
that  the  Department's  regulation  will 
eliminate  the  ability  of  a  coal  mine 
operator  to  enter  into  an  employee 
leasing  arrangement  with  an  employee 
leasing  company.  The  commenter 
observes  that  the  current  model 
employee  leasing  rule  of  the  National 
Association  of  Insurance  Commissioners 
requires  the  employee  leasing  company 
to  provide  workers'  compensation 
coverage,  including  federal  black  limg 
benefits  coverage,  for  its  employees. 
According  to  the  commenter,  the 
Department's  proposal,  which  would 
hold  lessors  responsible  for  the 
insurance  of  their  leased  employees, 
will  make  employee  leasing  a  less  viable 
option. 

The  Department  does  not  believe  that 
its  proposal  will  interfere  with  an 
employer's  economic  decision  to  use 
leased  employees  in  its  coal  mine 
operations.  Moreover,  the  Department 
does  not  intend  to  force  coal  mine 
operators  to  seciu-e  the  payment  of 
benefits  for  leased  employees  when  the 
leasing  company  has  already  obtained 
the  necessary  insurance.  In  such  cases, 
the  operator  will  be  considered  to  have 
met  the  security  requirements  of  the  Act 
with  respect  to  those  employees.  Such 
a  practice  is  sound  from  the  point  of 
view  of  both  the  traditional  coal  mine 
operator  and  the  employee  leasing 
company.  Although  the  commenter 
suggests  that  leasing  companies  are  not 
mine  operators,  that  is  not  entirely  clear 
under  the  Black  Lung  Benefits  Act, 
Section  423(a)  of  the  Act,  30  U.S.C. 
§  933(a),  requires  "each  operator  of  a 
coal  mine"  to  secure  the  payment  of 
benefits  by  qualifying  as  a  self-insurer  or 
purchasing  insurance.  The  term 


"operator,"  as  used  in  section  423(a), 
includes  "independent  contractors  who 
perform  services  or  construction  at  such 
mines."  30  U.S.C.  §  802(d).  This 
definition  of  "operator"  thus  includes 
companies  that  provide  employees 
under  a  leasing  arrangement.  The 
Department  therefore  does  not  agree  that 
employee  leasing  companies  should  not 
be  considered  "operators"  under  the 
Black  Lung  Benefits  Act.  The 
Department's  ability  to  monitor  the  use 
of  temporary  contractual  arrangements 
by  the  coal  mining  industry,  however,  is 
limited.  In  addition,  the  commenter's 
different  interpretation  of  the  term 
"operator"  suggests  that  any  effort  to 
impose  civil  money  penalties  on  a 
leasing  company  under  Part  726,  or  to 
assign  liability  to  such  an  entity  under 
Part  725,  would  be  vigorously  contested. 
Accordingly,  the  Department  has 
defined  the  terms  "employ"  and 
"employment"  in  a  manner  which 
maximizes  its  ability  to  ensure  the 
insurance  coverage  of  leased  employees. 

By  contrast,  the  application  of  both 
Parts  725  and  726  to  traditional  coal 
mine  operators  is  quite  clear.  The  Act 
authorizes  the  Department  to  ensiu-e 
that  all  of  the  individuals  performing 
mining  work  under  that  operator's 
direction  are  covered  by  appropriate 
security.  In  addition,  those  coal  mine 
operators  who  use  leased  employees  are 
in  the  best  position  to  ensure  that  those 
employees  are  covered  by  the  necessary 
insurance.  The  Department  does  not 
intend  to  require  that  the  traditional 
coal  mine  operator  purchase  insurance 
when  the  leasing  company  has  done  so, 
but  it  does  intend  the  regulations  to 
provide  an  incentive  for  the  coal  mine 
operator  to  deal  only  with  those  leasing 
companies  that  have  purchased 
insurance  meeting  federal  standards  for 
black  lung  benefits  coverage.  See  20 
CFR  726.203  (1999).  Contrary  to  the 
conunenter's  suggestion,  the  rule  thus 
does  not  make  insurers  and  state  funds 
the  enforcement  officers  of  the 
Department.  Rather,  the  traditional  coal 
mine  operator  is  simply  on  notice  that 
it  may  be  held  liable  for  the  benefits  of 
leased  employees  if  the  leasing 
company  fails  to  procure  the  necessary 
insurance  coverage,  or  for  any  civil 
money  penalties  arising  as  a  result  of 
that  failure. 

(d)  Finally,  the  same  comment  objects 
that  the  Department's  regulation  is 
impermissibly  retroactive.  The 
Department  has  discussed  the 
retroactive  effect  of  its  regulations  in 
considerable  detail  in  both  its  first  and 
second  notices  of  proposed  rulemaking. 
See  discussions  of  §  725.2  at  62  Fed. 
Reg.  3347-48  (Jan.  22,  1997)  and  64  Fed. 
Reg.  54981-82  (Oct.  8,  1999).  In  those 


discussions,  the  Department  recognized 
that  it  lacks  the  authority  to  make 
substantive  changes  to  the  regulations  in 
a  maiuier  that  applies  retroactively.  For 
example,  if  the  previous  civil  money 
penalty  regulation,  20  CFR  725.495" 
(1999),  did  not  permit  the  assessment  of 
penalties  against  an  operator  for  its 
failure  to  secure  the  benefits  payable  to 
its  leased  employees,  the  Department 
may  not  assess  a  penalty  against  that 
operator  under  the  revised  regulations 
for  any  period  prior  to  the  effective  date 
of  these  regulations.  Although  the 
Department  believes  that  the  previous 
regulation  is  broad  enough  to  permit  the 
assessment  of  civil  money  penalties  in 
these  cases,  it  also  recognizes  that  the 
issue  must  be  resolved  on  a  case-by-case 
basis  in  the  context  of  litigating  penalty 
assessments. 

It  is  also  important  to  note  that  the 
revised  regulation  does  not  affect  the 
liability  of  insurers  for  claims  filed  prior 
to  the  effective  date  of  the  regulations. 
Under  the  insurance  endorsement  set 
forth  at  §  726.203,  an  insurer  is  already 
liable  for  all  of  the  miners  employed  by 
its  insured.  See  Lovilia  Coal  Co.  v. 
Williams,  143  F.3d  317,  322  (7th  Cir. 
1998).  An  employer's  liability,  in  turn, 
is  determined  by  the  regulations  set 
forth  at  20  CFR  "§§  725.491-495.  The 
Department  has  stated  explicitly  that  the 
revised  version  of  those  regulations  will 
not  be  applied  retroactively.  See  §  725.2. 
Accordingly,  if  the  prior  regulations  did 
not  permit  the  imposition  of  liability 
against  a  coal  mine  operator  for  benefits 
owed  to  a  miner  whose  services  were 
obtained  from  a  leasing  company,  they 
will  not  permit  imposition  of  liability 
against  that  operator's  insurer.  The 
Department  thus  does  not  agree  that  the 
revised  regulation  is  impermissively 
retroactive. 

(e)  No  other  comments  were  received 
concerning  this  section,  and  no  changes 
have  been  made  in  it. 

Subpart  R 

20  CFR  726.101 

In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  this  regulation  to  delete  the 
formula  used  in  1974  to  establish  the 
amount  and  types  of  security  required 
for  an  operator  to  be  authorized  to  self- 
insure.  The  proposal  also  removed  the 
reference  in  subsection  (a)  to  indemnity 
bonds  and  negotiable  securities  as  the 
only  forms  of  acceptable  security.  62  FR 
3369  (Jan.  22,  1997).  The  Department 
did  not  discuss  the  regulation  in  its 
second  notice  of  proposed  rulemaking. 
See  list  of  Changes  in  the  Department's 
Second  Proposal,  64  FR  54971  (Oct.  8. 
1999).  The  Department  has  revised 
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subsections  (b)(1),  (2).  and  (3).  and 
subsection  (c)  in  order  to  clarih'  the 
meaning  of  the  regulation.  No  comments 
were  received  concerning  this  section, 
and  no  other  changes  have  been  made 
in  it. 

20CFR  726.104 

In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
revising  subsection  (b)  to  recognize  two 
additional  forms  of  security  available  to 
an  authorized  self-insurer:  Letters  of 
credit  and  tax-exempt  trusts.  62  FR  3369 
(Jan.  22.  1997).  The  Department  did  not 
discuss  the  regulation  in  its  second 
notice  of  proposed  rulemaking.  See  list 
of  Changes  in  the  Department's  Second 
Proposal,  64  FR  54971  (Oct.  8.  1999). 
The  Department  has  revised  subsections 
(a)  and  (d)  to  clarif\'  the  meaning  of 
those  provisions.  The  Department 
received  one  comment  concerning  this 
regulation;  that  comment  is  addressed 
under  §  726.106.  No  other  comments 
were  received  concerning  this  section, 
and  no  other  changes  have  been  made 
in  it. 

20CFR  726.105 

In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
deleting  the  reference  to  the  formula 
contained  in  20  CFR  725  101(1999),  in 
favor  of  a  non-exclusive  list  of  factors  to 
be  considered  by  the  Department  in 
determining  the  appropriate  amount  of 
security  required  to  be  provided  by  a 
self-insured  operator.  62  FR  3369  (Jan 
22.  1997).  The  Department  did  not 
discuss  the  regulation  in  its  second 
notice  of  proposed  rulemaking.  See  list 
of  Changes  in  the  Department's  Second 
Proposal.  64  FR  54971  (Oct  8.  1999). 
The  Department  has  revised  the  first 
and  third  sentences  of  the  regulation  in 
order  to  (:iarif\'  their  meaning.  No 
comments  were  received  concerning 
this  section,  and  no  other  changes  have 
been  made  in  it. 

20  CFR  726.106 

(a)  In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
deleting  an  incorrect  reference  to 
specific  sections  in  Title  31  of  the  C^ode 
of  Federal  Regulations  and  replacing  the 
reference  with  a  citation  to  the 
appropriate  regulaton,"  part  governing 
deposits  with  the  United  States  62  FR 
3369  (Jan.  22.  1997).  The  Department 
did  not  discuss  the  regulation  in  its 
second  notice  of  proposed  rulemaking. 
See  list  of  Changes  in  the  Department's 
Second  Proposal.  64  FR  54971  (Oct.  8. 
1999). 

(b)  One  comment  urges  the 
Department  to  include  language  in  this 
regulation  confirming  the  sole  hability 


of  a  surety  company  which  writes  the 
most  recent  indemnity  bond  for  a 
responsible  operator,  and  the 
exoneration  of  all  previous  sureties.  No 
change  in  the  regulation  is  necessan,'.  In 
United  States  of  America  v.  Insurance 
Co  ofXorth  America.  83  F.3d  1507 
(D.C.  Cir.  1996).  the  Department  argued 
that  a  surety  assumes  liability  for  all  of 
an  operator's  existing  obligations  when 
the  bond  is  written  and  continuing  until 
the  termination  of  the  bond.  The  Court 
rejected  this  argument.  It  held  that  a 
surety  is  liable  only  for  those  obligations 
which  actually  accrue  to  the  responsible 
operator  during  the  lifetime  of  the  bond, 
and  not  for  all  outstanding  liabilities  of 
the  insured  entity.  83  F.3d  at  1511.  The 
t^ourt  also  rejected  the  notion  that  each 
successive  bond  exonerates  any 
previous  surety  to  which  liability  has 
attached.  83  F.3d  at  1512-13.  The  Court 
based  these  holdings  on  its 
interpretation  of  the  bond  language 
itself.  Consequently,  the  commenter's 
recommendation  can  be  accomplished 
only  by  further  specifying  in  the  bond's 
language,  as  prescribed  by  the 
Department,  the  scope  of  the  bond's 
coverage  and  its  terms  of  release.  The 
Department  has  yet  to  determine 
whether  revision  of  the  bond  form  is 
appropriate.  In  any  event,  the 
commenter's  suggestion  does  not 
require  changing  the  language  of  the 
regulation. 

(c)  The  Department  has  revised  the 
first  sentences  of  subsections  (b)  and  (c) 
to  clarify'  the  meaning  of  these 
provisions.  No  other  comments  were 
received  concerning  this  section,  and  no 
other  changes  have  been  made  in  if. 

20  CFR  726  109 

In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
deleting  specific  references  to 
indemnity  bonds  and  negotiable 
securities  in  favor  of  more  general 
references  to  the  security  required  to  be 
provided  by  a  self-insured  operator.  62 
FR  3369  (|an.  22.  1997).  The  Department 
did  not  discuss  the  regulation  in  its 
second  notice  of  proposed  rulemaking. 
See  list  of  Changes  in  the  Department's 
Second  Proposal.  64  FR  54971  (Oct.  8, 
1999).  The  Department  has  revised  the 
second  and  third  sentences  of  the 
regulation  in  order  to  clarify  their 
meaning.  No  comments  were  received 
(.(ini.erning  this  section,  and  no  other 
changes  have  been  made  in  it. 

20  CFR  726.110 

In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
deleting  references  to  indemnity  bonds 
and  negotiable  securities  in  subsections 
{a)(3)  and  (b)  in  favor  of  more  general 


references  to  the  security  required  to  be 
provided  bv  a  self-insured  operator.  62 
FR  3369  (Jan.  22,  1997).  The  Department 
did  not  discuss  the  regulation  in  its 
second  notice  of  proposed  rulemaking. 
See  list  of  Changes  in  the  Department's 
Second  Proposal.  64  FR  54971  (Oct.  8, 
1999).  The  Department  has  revised  the 
regulation  to  clarify  its  meaning.  No 
comments  were  received  concerning 
this  section,  and  no  other  changes  have 
been  made  in  it. 

20  CFR  726.111 

In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
deleting  a  reference  to  indemnity  bonds 
and  negotiable  securities  in  favor  of  a 
more  general  reference  to  the  security 
required  to  be  provided  by  a  self- 
insured  operator.  62  FR  3369  (Jan.  22, 
1997).  The  Department  did  not  discuss 
the  regulation  in  its  second  notice  of 
proposed  rulemaking.  See  list  of 
Changes  in  the  Department's  Second 
Proposal,  64  FR  54971  (Oct.  8,  1999). 
The  Department  has  revised  the 
regulation  to  clarify  its  meaning.  No 
comments  were  received  concerning 
this  section,  and  no  other  changes  have 
been  made  in  it. 

20  CFR  726.114 

In  its  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
adding  subsection  (c)  to  codify  the 
Department's  position  that  self-insured 
coal  mine  operators  who  cease  mining 
coal  nevertheless  have  a  continuing 
responsibility  to  maintain  adequate 
security  to  cover  their  potential  liability 
under  the  Black  Lung  Benefits  Act.  The 
Department  also  replaced  a  specific 
reference  to  negotiable  securities  and 
indemnity  bonds  in  subsection  (b)  with 
a  more  general  reference  to  the  security 
required  to  be  provided  by  a  self- 
insured  operator.  62  FR  3369  (Jan.  22, 
1997).  The  Department  did  not  discuss 
the  regulation  in  its  second  notice  of 
proposed  rulemaking.  See  list  of 
Changes  in  the  Department's  Second 
Proposal.  64  FR  54971  (Oct.  8,  1999).  In 
the  third  sentence  of  subsection  (a),  the 
Department  has  replaced  the  word 
"have"  with  the  word  "has"  to  make  the 
sentence  grammatically  correct.  The 
Department  has  also  revised  subsections 
(a)  and  (c)  to  clarify'  their  meaning.  No 
comments  were  received  concerning 
this  section,  and  no  other  changes  have 
been  made  in  it. 

Subpart  C 

20  CFR  726.203 

(a)  The  Department  made  technical 
revisions  to  §  726.203  in  its  first  notice 
of  proposed  rulemaking,  but  did  not 
open  the  regulation  for  comment.  See 


list  of  Technical  revisions,  62  FR  3340- 
41  (Jan.  22,  1997).  At  the  Department's 
July  22, 1997  hearing  in  Washington, 
D.C.,  however,  the  Department  heard 
testimony  indicating  that,  since  1984, 
the  insurance  industry  had  used  an 
endorsement  for  black  lung  insurance 
that  differed  from  the  endorsement  set 
forth  in  §  726.203.  Transcript,  Hearing 
on  Proposed  Changes  to  the  Black  Lung 
Program  Regulations,  July  22,  1997,  p. 
127  (testimony  of  Robert  Dorsey).  In  its 
written  comments,  the  industry  stated 
that  the  Department  had  approved  use 
of  the  new  endorsement.  Because  the 
Department's  records  contained  no 
document  authorizing  use  of  a  different 
endorsement,  the  Department  opened 
the  regulation  for  comment,  and  invited 
the  industry  to  produce  proof  that  the 
Department  had  approved  the  change. 
In  addition,  the  Department  invited 
comment  on  the  endorsement  language 
that  the  insurance  industry  had 
suppUed.  64  FR  55005-06  (Oct.  8, 
1999). 

(b)  In  response  to  the  second  notice  of 
proposed  rulemaking,  the  insurance 
industry  submitted  two  affidavits. 
'  Rulemaking  Record,  Exhibit  89-37, 
Appendix  G.  One,  from  a  former  vice 
president  and  general  counsel  of  the 
National  Coimcil  on  Compensation 
Insurance  (NCCI),  states  that  "NCCI  was 
informed  by  officials  of  the  Office  of 
Workers'  Compensation  Programs,  in 
writing,  that  the  agency  had  no 
objection  to  the  changes."  The  affidavit 
also  states  that  the  changes  were  put 
into  use.  The  other  affidavit,  from 
NCCI's  current  general  counsel,  states 
that  NCCI's  schedule  for  the  retention  of 
records  requires  the  council  to  maintain 
correspondence  for  10  years,  and  that 
correspondence  more  than  10  years  old 
is  destroyed  in  accordance  with 
established  policy.  Accordingly,  the 
affiant  stated,  NCCI  was  unable  to 
produce  a  copy  of  the  Department's 
"acknowledgment"  of  the  revised 
insurance  endorsement. 

The  Department  has  conducted  a 
second  thorough  search  of  its  files, 
including  files  in  the  Office  of  Workers' 
Compensation  Programs,  the 
Employment  Standards  Administration, 
and  the  Office  of  the  Solicitor.  Although 
the  Department's  files  contain 
correspondence  with  NCCI  dating  back 
to  1984,  the  Department's  search  failed 
to  produce  any  correspondence  in 
which  the  Department  approved  NCCI's 
revised  insurance  endorsement. 
Moreover,  the  Department  does  not 
believe  that  it  would  have  approved  the 
proposed  revision.  The  revision  differs 
in  two  material  respects  from  the 
endorsement  set  forth  in  §  726.203. 
First,  the  revision  limits  an  insurer's 


liability  for  claims  that  are  based  on 
employment  that  ended  before  an 
operator  first  obtained  insurance  to 
secure  its  liability  imder  the  Act. 
Second,  the  revision  limits  an  insurer's 
liability  for  claims  that  are  approved  as 
a  result  of  amendments  to  the  Black 
Lung  Benefits  Act. 

The  current  black  lung  insurance 
endorsement  obligates  an  insurer  to 
provide  coverage  to  an  operator  in  two 
different  types  of  claims.  First,  the 
insiurer  is  liable  when  the  miner's  last 
exposure  to  coal  mine  dust  in  the 
employment  of  the  insured  "occurs 
during  the  policy  period."  Thus,  if  a 
miner  is  last  employed  by  XYZ  Coal 
Company  on  March  1,  1990,  and  XYZ 
Coal  Company  is  the  coal  mine  operator 
responsible  for  the  payment  of  that 
miner's  benefits,  the  insurer  whose 
policy  covered  XYZ  on  March  1,  1990 
will  be  liable  for  the  payment  of  those 
benefits.  In  addition,  however,  the 
endorsement  covers  a  second  type  of 
claim.  Prior  to  the  Black  Lung  Benefits 
Reform  Act  of  1977,  the  Black  Lung 
Benefits  Act  obligated  employers  to  pay 
benefits  to  former  employees  who  were 
totally  disabled  due  to  pneumoconiosis 
arising  out  of  coal  mine  employment,  no 
matter  when  their  employment  ended. 
See  Useiy  v.  Turner  Elkhom  Mining  Co.. 
428  U.S.'l,  15-16  (1976)  (observing  that 
the  Act  has  "some  retrospective  effect"). 
Because  operators  were  not  required  to 
purchase  insiu-ance  until  January'  1. 
1974,  however,  the  endorsement 
contained  a  second  clause  providing 
coverage  if  the  miner's  last  exposure  in 
the  employment  of  the  insured  operator 
"occurred  prior  to  (effective  date)  and 
claim  based  on  such  disease  is  first  filed 
against  the  insured  during  the  policy 
period."  Thus,  if  a  miner  last  worked  for 
XYZ  Coal  Company  in  1972.  but  did  not 
file  a  claim  until  July  1.  1978,  the 
insurer  whose  policy  covered  XYZ  on 
the  1978  filing  date  would  be  liable  for 
the  miner's  benefits. 

The  regulations  define  the  term 
"effective  date"  in  the  endorsement  as 
the  effective  date  of  the  operator's  first 
insurance  policy  providing  coverage  for 
the  operator's  federal  black  lung  benefits 
liability.  20  CFR  726.203(b)  (1999). 
Thus,  if  the  operator  did  not  obtain  its 
first  policy  until  January-  1,  1974,  that 
policy  would  cover  any  claims  based  on 
employment  that  ended  prior  to  that 
date.  The  revised  endorsement  offered 
by  the  insurance  industry'  replaces  the 
term  "effective  date"  with  the  date  "July 
1,  1973."  Although  a  number  of 
operators  did  purchase  insurance  before 
January  1,  1974,  none  did  so  until  after 
July  1,  1973.  Accordingly,  the  industry's 
revised  endorsement  would  potentially 
leave  coal  mine  operators  uninsured  for 


certain  claims.  For  example,  if  an 
operator  did  not  purchase  insurance 
until  November  1,  1973.  the  revised 
endorsement  would  cover  the  miner's 
last  exposure  in  the  employment  of  the 
insured  operator  only  if  it  "occurred 
prior  to  July  1,  1973."  and  therefore 
would  not  cover  any  claims  based  on 
employment  that  ended  between  July  1 , 
1973  ajid  November  1,  1973.  If  the  coal 
company  is  still  in  business,  the  claim 
would  be  the  responsibility  of  that 
company.  If  the  coal  company  is  no 
longer  in  business,  the  claim  would 
become  the  responsibility  of  the  Black 
Lung  Disability  Trust  Fund.  Either 
result  is  unacceptable.  Although  the 
Department  recognizes  that  this  change 
would  not  affect  a  significant  number  of 
claims,  it  could  materially  alter  the 
liability  of  the  insurance  industry'  in 
some  cases.  Thus,  the  Department  does 
not  believe  that  the  revision  is 
appropriate. 

"The  second  material  change  in  the 
endorsement  is  potentially  more 
serious.  The  current  endorsement 
obligates  an  insurer  for  liability  that 
arises  under  the  Black  Lung  Benefits  Act 
and  "any  laws  amendatory*  thereto,  or 
supplementary'  thereto,  which  may  be  or 
become  effective  while  this  policy  is  in 
force."  Following  the  Black  Lung 
Benefits  Reform  Act  of  1977,  several 
Virginia  coal  mine  operators  sued  two 
insurers  in  federal  district  court  to 
obtain  a  declaratory'  judgment  regarding 
the  coverage  of  claims  that  were  subject 
to  approval  under  the  new  criteria.  The 
court  agreed  with  the  operators  and  held 
that,  under  the  Department's 
endorsement,  a  policy  was  "in  force"  as 
long  as  claims  could  be  filed  against  it. 
National  Independent  Coal  Operators 
Association.  Inc.  v.  Old  Republic 
Insurance  Co..  544  F.  Supp.  520.  527- 
8  (W.D.V^a.  1982).  The  court  accordingly 
rejected  the  argument  of  the  insurers 
that  the  term  "in  force"  was 
synonymous  with  the  term  "policy 
period.  "  and  that  an  insurer  was  liable 
only  to  the  extent  of  amendatory  or 
supplementary'  laws  enacted  during  the 
one-year  period  covered  bv  each  policy.. 
See  20  CFR  726.206  (a  policy  shall  be  ' 
issued  for  the  term  of  one  year  from  the 
date  on  which  it  becomes  effective).  The 
court  stated  that  if  the  insurers  had 
intended  that  meaning  "it  should  have 
been  made  clear  to  the  plaintiffs 
(operators]  by  either  using  'policy 
period'  where  the  words  'in  force' 
appear,  or  by  defining  "in  force' 
somewhere  in  the  contract."  National 
Independent  Coal  Operators 
Association  at  528. 

The  court's  decision  was  issued  in 
1982.  and  the  insurance  industry- 
quickly  accepted  the  court's  invitation. 
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The  re%ised  endorsement,  apparently 
submitted  to  the  Department  in  1983. 
replaces  the  language  in  the  current 
endorsement  that  obligates  the  insurer 
to  cover  liability  resulting  from 
amendments  while  the  policy  is  "in 
force"  with  a  phrase  obligating  the 
insurer  to  cover  liability  resulting  from 
"anv  amendment  to  the  law  that  is  in 
effect  during  the  policy  period  "  This 
altered  language  would  permit  the 
insurance  industry  to  accomplish  what 
it  failed  to  win  in  the  1982  litigation. 
I  e  .  an  exemption  from  liability 
resulting  from  any  future  amendments 
Like  the  other  proposed  change,  this 
revision  would  increase  the  exposure  of 
coal  mine  operators  and  the  Black  Lung 
Disability  Trust  Fund,  and  is  therefore 
unacceptable  to  the  Department. 

Because  the  revised  nlack  lung 
endorsement  offered  by  the  insurance 
industry  materially  alters  the  obligations 
and  coverage  provided  by  the  insurance 
industry  under  the  Black  Lung  Benefits 
Act.  the  Department  must  reject  that 
endorsement.  Accordingly,  no  changes 
are  made  to  §726. 203 

(c)  One  comment  urges  the 
Department  to  add  a  sentence  to 
subsection  (d)  of  the  regulation.  The 
sentence,  which  the  commenter  states 
would  conform  the  regulation  to  state 
regulatory  regimes,  would  read  as 
follows:  "The  requirements  of  this 
section  shall  be  construed  to  the  extent 
possible,  harmoniously  with  the 
workers'  compensation  rules  and 
practices  of  the  state  is  |sic|  when  the 
coverage  is  provided."  Rulemaking 
Record.  Exhibit  89-37.  pp.  177-178 
The  commenter  does  not  suggest  any 
problem  in  the  current  regulations  that 
this  sentence  is  intended  to  correct,  and 
the  Department  declines  to  add  a 
sentence  whose  intent  is  unclear.  To  the 
extent  that  this  sentence  could  be 
interpreted  to  require  a  result  different 
from  that  reached  in  Lovilia  Coal  Co.  v. 
Williams.  143  F.3d  317  (7th  Cir.  1998). 
in  which  the  Court  of  Appeals  for  the 
Seventh  Circuit  held  that  the  federal 
black  lung  insurance  endorsement  was 
not  subject  to  exclusions  available 
under  state  law,  the  Department  also 
does  not  believe  that  it  would  be 
appropriate 

The  commenter  also  renews  a 
suggestion,  made  in  response  to  the  first 
nofit:e  of  proposed  rulemaking,  that 
subsections  (b|  and  (c)(2)  of  §  72b  203 
should  be  eliminated.  The  commenter's 
first  suggestion  is  premised  on  the 
Department's  acceptance  of  the 
insurance  industr\'s  revised 
endorsement  As  discussed  above,  the 
Department  dees  not  believe  that  the 
revised  endorsement  provides  necessarv 
coverage  and  therefore  has  refused  to 


accept  it.  The  commenter's  second 
suggestion  states  that  the  addition  of 
subsections  (b)(1)  and  (b)(2)  to  §  725.493 
have  created  a  conflict  with 
§  726.203(c)(2).  and  made  the  latter 
provision  redundant.  The  Department 
disagrees  because  the  two  regulations 
serve  whollv  different  purposes.  Section 
725  493(b)(i)  governs  the  liability  of 
prior  and  successor  operators  in  two 
cases:  (1)  Where  the  miner  was 
employed  by  the  successor  after  the  sale 
giving  rise  to  successor  liability;  and  (2) 
where  the  miner  was  never  employed  by 
the  successor  operator.  Subsection  (b)(2) 
governs  the  successor  liability  of 
companies  whose  relationship  to  the 
prior  operator  is  as  a  parent  company, 
as  members  of  joint  ventures,  a  partner, 
or  a  company  that  substantially  owned 
or  controlled  the  prior  operator.  Section 
726.203(c)(2)  governs  the  interpretation 
of  the  insurance  contract  in  a  case 
where  the  insured  company  is  liable  as 
a  successor  operator  Because  the 
sections  725.493  and  726.203  govern 
different  subjects,  the  Department  does 
not  believe  that  the  regulations  are  in 
conflict,  or  that  subsection  {c)(2)  is 
redundant. 

(d)  No  other  comments  were  received 
c:oncerning  this  section,  and  no  changes 
have  been  made  in  it. 

20  CFR  726.208 

.■\lthough  the  Department  received 
comments  under  this  section,  the 
regulation  was  not  open  for  comment, 
see  62  Fed.  Reg.  3341  (Jan.  22.  1997);  64 
Fed.  Reg.  54970  (Oct.  8,  1999).  The 
Department  made  only  a  technical 
change  to  the  regulation  in  the  second 
notice  of  proposed  rulemaking. 
Accordingly,  no  changes  are  being  made 
in  this  section. 

20  CFR  726  211 

Although  the  Department  received 
comments  under  this  section,  the 
regulation  was  not  open  for  comment, 
see  62  Fed.  Reg.  3341  (Jan.  22.  1997);  64 
Fed   Reg.  .54970  (Oct   8.  1999).  The 
Department  made  only  a  technical 
change  in  the  regulation.  Accordingly, 
no  changes  are  being  made  in  this 
section. 

Subpart  D 

20  CFR  726.300-726.320 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed  a 
complete  revision  of  the  procedural  and 
substantive  regulations  governing  the 
imposition  of  civil  money  penalties 
against  operators  that  fail  to  secure  the 
pavmenf  of  benefits  under  the  Black 
Lung  Benefits  Act,  30  U.S.C.  933(d)(1). 
62  FR  3370  (Jan.  22.  1997).  These 
revisions  included  a  series  of  graduated 


penalties  based  on  the  number  of  the 
operator's  employees,  the  length  of  time 
the  operator's  uninsured  status 
continues  following  notification,  and  its 
constructive  and  actual  notice  of  its 
obligation  to  secure.  In  addition,  the 
Department  proposed  allowing  the 
initial  assessment  of  penalties  by  the 
Office  of  Workers'  Compensation 
Programs  to  become  final  if  neither  the 
operator  nor  its  officers  filed  a  timely 
notice  of  contest.  The  proposal  also 
subjected  decisions  of  administrative 
law  judges  on  penalty  issues  to 
discretionary  review  by  the  Secretary. 
The  Department  did  not  discuss  these 
regulations  in  its  second  notice  of 
proposed  rulemaking.  See  list  of 
Changes  in  the  Department's  Second 
Proposal.  64  FR  54971  (Oct.  8.  1999). 

(b)  The  Department  has  made  several 
minor  changes  to  the  regulations  in 
Subpart  D  of  Part  726.  In  §  726.302(c)(3) 
and  (4),  the  Department  replaced  a 
reference  to  subsection  (b)  with  a 
reference  to  subsection  (c)(2)(i)  to 
correctly  identify  the  applicable 
provision.  In  §  726.308.  the  Department 
corrected  the  address  of  the  Black  Lung 
Benefits  Division  of  the  Office  of  the 
Solicitor  and  added  a  reference  to 

§  725.311,  which  lists  federal  holidays. 
In  §  726.3'' 3(fl,  the  Department  replaced 
the  word     vill"  with  the  word  "shall" 
to  clarif)  the  Department's  intent.  The 
Department  has  made  minor  revisions  to 
§§  726.300,  726.301,  726.302,  and 
726.305  to  clarify  their  meanings. 

(c)  One  comment  is  critical  of  the 
Department's  failure  to  enforce  its 
current  requirement  (20  CFR  §  725.495 
(1999))  that  coal  mine  operators  either 
purchase  commercial  insurance  or 
qualify  as  self-insured  entities.  The 
commenter  argues  that  if  §  725.495  was 
enforced  to  its  fullest  extent,  the 
Department  would  not  find  it  necessary 
to  alter  the  methods  used  to  identify 
responsible  operators.  The  Department 
provided  a  detailed  explanation  of  the 
purpose  behind  its  proposed  revision  of 
the  civil  money  penalty  regulations  in 
its  initial  notice  of  proposed 
rulemaking.  62  FR  3370-71  (Jan.  22, 
1997).  Subpart  D  of  part  726  replaces 

§  725.495  with  a  comprehensive  scheme 
for  the  imposition  of  graduated 
penalties  on  those  operators  who  fail  to 
secure  their  liability  for  benefits.  The 
previous  regulation  required  only  that 
an  administrative  law  judge  levy  the 
maximum  penalty  possible  in  the 
absence  of  "mitigating  circumstances," 
and  provided  no  guidance  or  criteria  for 
determining  an  appropriate  assessment. 
The  revised  regulations  fill  this  void. 
The  Department  thus  disagrees  with  the 
commenter's  view  that  vigorous 
enforcement  of  penalties  under  20  CFR 


§  725.495  (1999)  would  eliminate  the 
need  to  revisit  the  Department's  method 
of  identifying  responsible  operators. 
Consequently,  the  revised  regulations 
represent  a  necessary  exercise  of  the 
Department's  rulemaking  authority. 

(a)  One  comment  generally 
characterizes  this  revision  as  adding 
"onerous"  penalties  to  the  current 
program,  but  makes  no  specific  criticism 
of  them.  The  revised  Subpart  D  of  part 
726  does  not  add  any  penalty  not 
specifically  authorized  by  30  U.S.C. 
§  933(d),  and  not  contained  in  the 
previous  regulations.  Moreover,  the 
graduated  scale  of  penalties  contained 
in  the  revision  provides  specific 
guidelines  for  computing  penalties  and 
may  result  in  a  lesser  penalty  being 
imposed  than  the  former  regulation 
would  have  required.  This  comment 
does  not  provide  any  other  basis  for  a 
substantive  response  by  the  Department. 

(e)  One  comment  observes  that  the 
prospect  of  civil  money  penalties  may 
encourage  an  unsecured  operator  to  pass 
on  its  liabilities  to  an  insured  successor 
whose  carrier  has  not  collected  a 
premium  reflecting  the  additional 
liability.  To  the  extent  that  such  a 
possibility  exists  in  cases  where  the 
prior  operator  subsequently  becomes 
unable  to  pay  benefits  to  its  former 
employees,  it  implicates  business 
considerations,  not  legal  questions.  An 
insured  operator  should  weigh  the 
potential  effect  of  acquiring  an  entity 
with  unsecured  benefits  liability  as  a 
factor  in  the  financial  soundness  of 
making  the  acquisition.  The  possibility 
of  adverse  economic  effects  on  some 
futiu-e  mergers  or  acquisitions,  however, 
does  not  excuse  the  Department's 
obligation  to  enforce  compliance  with 
the  Act's  insurance  requirements  and  to 
penalize  a  failure  to  comply. 

(f)  Two  comments  approve  of  the 
proposed  civil  money  penalties.  No 
other  comments  were  received 
concerning  this  subpart,  and  no  other 
changes  have  been  made  in  it. 

20  CFR  Part  727 

(a)  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
deleting  Part  727  from  title  20  of  the 
Code  of  Federal  Regulations.  62  FR 
3371.  3435  (Jan,  22,  1997).  The 
Department  explained  that  the  Part  727 
regulations,  which  govern  black  lung 
benefits  claims  filed  prior  to  April  1, 
1980,  are  relevant  only  to  a  small 
minority  of  the  claims  currently 
pending.  Because  the  parties  to  those 
claims  are  already  familiar  with  the 
standards  in  Part  727,  the  Department 
proposed  to  discontinue  the  annual 
publication  of  that  part.  In  lieu  of 
continued  publication,  section  725.4(d), 


as  revised,  will  refer  individuals  to  the 
1999  version  of  title  20  of  the  Code  of 
Federal  Regulations  for  a  copy  of  the 
regulations.  See  discussion  of  §  725.4, 
above;  62  FR  3348,  3386  (Jan.  22,  1997). 
The  Department  did  not  discuss  Part 
727  in  its  second  notice  of  proposed 
rulemaking.  See  list  of  Changes  in  the 
Department's  Second  Proposal,  64  FR 
54971  (Oct.  8, 1999). 

(b)  Three  comments  urge  the 
Department  not  to  discontinue  its 
annual  publication  of  Part  727  because 
the  part  governs  claims  still  pending  in 
various  stages  of  adjudication.  Although 
the  Department  recognizes  that  the  Part 
727  regulations  are  applicable  to  some 
pending  claims,  the  Department  does 
not  believe  that  the  existence  of  this 
relatively  small  number  of  cases  justifies 
the  continued  publication  of  the  part  in 
the  Code  of  Federal  Regulations.  The 
parties  to  these  claims  are  already 
familiar  with  the  regulations,  and  have 
received  sufficient  notice  of  the 
Department's  intention  to  cease 
publication  to  allow  them  to  retain  their 
current  copies  of  the  Code.  Accordingly, 
the  Department  has  discontinued  the 
aimual  publication  of  Part  727. 

(c)  No  other  comments  were  received 
concerning  this  part,  and  no  changes 
have  been  made  in  it. 

Drafting  Information 

This  dociunent  was  prepared  imder 
the  direction  and  supervision  of  Bernard 
Anderson,  Assistant  Secretary  of  Labor 
for  Employment  Standards. 

The  principal  authors  of  this 
document  are  Rae  Ellen  James,  Deputy 
Associate  Solicitor;  Richard  Seid, 
Counsel  for  Administrative  Litigation 
and  Legal  Advice;  and  Michael  Denney, 
Coimsel  for  Enforcement,  Black  Lung 
Benefits  Division,  Office  of  the  Solicitor, 
U.S.  Department  of  Labor.  Persoimel 
from  the  Division  of  Coal  Mine  Workers' 
Compensation.  Office  of  Workers' 
Compensation  Programs,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  assisted  in  the 
preparation  of  the  document. 

Executive  Order  12866 

The  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  has 
determined  that  the  Department's 
proposed  rule  represents  a  "significant 
regulatory  action"  under  section  3(f)(4) 
of  Executive  Order  12866  and  has 
reviewed  the  rule. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  this  rule 
does  not  include  any  federal  mandate 
that  may  result  in  increased 


expenditiues  by  State,  local  and  tribal 
governments,  or  increased  expenditures 
by  the  private  sector  of  more  than  $100 
million  in  any  one  year. 

Executive  Order  13132 

The  Department  has  reviewed  this 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism,  and  has 
determined  that  it  does  not  have 
"federalism  implications."  The  rule 
does  not  have  "substantial  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  " 

Paperwork  Reduction  Act 

The  changes  establish  no  new  record 
keeping  requirements.  Moreover,  they 
reduce  the  volume  of  medical 
examination  and  consultants'  reports 
which  currently  are  created  solely  for 
litigation  by  limiting  the  amount  of  such 
medical  evidence  which  will  be 
admissible  in  black  lung  proceedings. 

Regulatory  Flexibility  Act,  as  Amended 

The  Regulatory  Flexibility  Act 
("RFA")  was  enacted  by  Congress  in 
1980  "to  encourage  administrative 
agencies  to  consider  the  potential 
impact  of  nascent  federal  regulations  on 
small  businesses."  Associated  Fisheries 
of  Maine.  Inc.  v.  Daley.  127  F.3d  104, 
111  (1st  Cir.  1997).  The  preamble  to  the 
RFA  provides  in  part  as  follows: 

It  is  the  purpose  of  this  Act  to  establish  as 
a  principle  of  regulator)  issuance  that 
agencies  shall  endeavor,  consistent  with  the 
objectives  of  the  rule  and  of  applicable 
statutes,  to  fit  regulator^'  and  informational 
requirements  to  the  scale  of  the  businesses, 
organizations,  and  governmental 
jurisdictions  subject  to  regulation.  To  achieve 
this  principle,  agencies  are  required  to  solicit 
and  consider  flexible  reguiaton,  proposals 
and  to  explain  the  rationale  for  their  actions 
to  assure  that  such  proposals  are  given 
serious  consideration. 

Pub.  L.  96-354.  94  Stat.  1165  (1980). 

The  RFA  outlines  in  some  detail  the 
analysis  required  for  compliance. 
Unless  the  agency  certifies  that  the  rule 
will  not  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  5  U.S.C.  605,  each  agency  that 
publishes  a  notice  of  proposed 
rulemaking  must  prepare  an  "initial 
regulator}'  flexibility  analysis" 
describing  the  impact  of  the  proposed 
rule  on  small  entities.  5  U.S.C.  603(a). 
That  analysis,  or  a  summary  of  the 
analysis,  must  be  published  in  the 
Federal  Register  when  the  notice  of 
proposed  rulemaking  is  published,  and 
a  copy  of  the  analysis  must  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 
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In  its  initial  notice  of  proposed 
rulemaking,  the  Department  certified 
that  the  proposed  revisions  would  not 
have  a  significant  effect  on  a  substantial 
number  of  small  businesses  62  FR 
3371-73  (Jan.  22.  1997).  The 
Departments  certification  was  criticized 
bv  both  the  coal  mining  industr>'  and 
the  Small  Business  Administration's 
Office  of  Advocacy  Industry-  argued  that 
the  Department  had  grossly 
underestimated  the  effect  of  the 
proposed  rule.  Tj^e  Office  of  Advocacy 
observed  that  the  Department  had  not 
used  the  size  standards  established  by 
the  Small  Business  Administration,  and 
that  the  Department  did  not  provide  a 
factual  basis  for  its  certification  In 
particular,  the  Office  of  Advocacy  took 
issue  with  the  Departments 
interpretation  of  the  term  "significant 
economic  impact." 

In  light  of  tne  comments  the 
Department  received  in  response  to  the 
first  notice  of  proposed  rulemaking,  the 
Department  included  in  its  second 
notice  of  proposed  rulemaking  an  initial 
regulatory  flexibility  analysis  That 
analysis  included  each  of  the 
components  identified  by  the  RFA:  (1) 
A  statement  of  the  reasons  for  issuing 
the  proposed  rule;  (2)  a  statement  of  the 
objectives  of.  and  legal  basis  for.  the 
proposed  rule:  (3)  a  description  and. 
where  feasible,  an  estimate  of  the 
number  of  small  businesses  to  which 
the  rule  w'ould  apply:  (4)  a  description 
of  projected  reporting,  recordkeeping. 
and  other  compliance  requirements  of 
the  proposed  rule:  and  (5)  an 
identification  of  any  rules  that  would 
overlap,  duplicate,  or  conflict  with  the 
proposed  rule.  5  U.S.C.  603(b)   Finallv. 
as  is  also  required  by  the  RFA.  the 
analysis  contained  a  description  of 
alternatives  to  the  rule.  5  U.S.C.  6031c). 
64  FR  55006-09  (Oct.  8.  1999) 

The  Regulatory  Flexibility  .'\ct 
"plainly  does  not  require  economic 
analysis."  Ahnco  Communications.  Inc. 
v  FCC.  201  F  3d  608.  625  (5th  Cir. 
2000).  Because  of  the  serious  concerns 
raised  in  the  comments  to  its  initial 
notice  of  proposed  rulemaking, 
however,  the  Department  undertook  an 
extensive  analysis  of  the  effect  of  its 
proposed  rule  on  the  coal  mining 
industry  in  general  and  on  small 
businesses,  as  defined  by  the  Small 
Business  Administration,  in  particular 
Rulemaking  Record.  Exhibit  80  That 
analysis  determined  that  the  potential 
costs  of  the  Departments  rule  would  be 
imposed  on  most  coal  mine  operators 
through  higher  insurance  premiums, 
and  that,  in  the  long  term,  those 
insurance  premiums  could  be  expected 
to  rise  by  39.3  percent.  Exhibit  80  at  p 
44.  The  analysis  assumed  that  all  coal 


mine  operators  purchased  insurance  to 
cover  their  obligations,  although  it 
noted  that  this  assumption  probably 
overstated  costs  with  respect  to 
operators  that  are  authorized  to  self- 
insure.  Logically,  operators  self-insure 
only  if  they  may  do  so  at  a  lower  cost. 
Exhibit  80  at  p.  44.  The  analysis 
calculated  that  an  increase  in  premiums 
of  this  magnitude  would  result  in  a  total 
annual  cost  to  the  industry  between 
$32.22  million  and  $88.32  million,  with 
a  point  estimate  of  $57.56  million. 
Exhibit  80  at  p.  46.  The  Department 
believes  that  these  figures  contain 
substantial  upward  biases,  and  that  they 
therefore  overstate,  by  a  considerable 
amount,  the  total  cost  to  industry. 
Specifically,  the  Department  estimated 
the  costs  based  on  the  insurance 
premiums  paid  by  underground  coal 
mine  operators.  The  insurance 
premiums  paid  by  surface  mine 
operators,  which  employ  a  substantial 
percentage  of  the  people  working  in  coal 
mine  employment,  are  significantly 
lower.  (See  the  economic  analysis 
prepared  by  Milliman  &  Robertson,  Inc., 
at  p.  6.  Table  4:  Rulemaking  Record 
Exhibit  89-37.  Appendix  A.)  In 
addition,  coal  mine  operators  who  self- 
insure  their  liabilities  under  the  Black 
Lung  Benefits  Act  may  be  assumed  to  do 
so  because  their  costs  are  lower  than  the 
costs  of  commercial  insurance. 
.Although  it  is  conservatively  high,  the 
Department  believes  the  $57.56  million 
point  estimate  to  be  the  most  useful 
indicator  of  industry  costs.  The  analysis 
concluded  that  the  effects  of  this  rise  in 
insurance  costs  would  be  most  heavily 
felt  by  underground  bituminous  coal 
mine  operators  with  less  than  20 
employees,  who  would  be  in  a  poorer 
position  to  recoup  those  costs.  Some  of 
those  operators,  the  analysis  observed, 
might  be  forced  to  suspend  operations. 
Exhibit  80  at  pp.  56-59. 

The  RF.A  also  requires  that  agencies 
assure  that  small  businesses  have  an 
opportunity  to  participate  in  the 
rulemaking  "through  the  reasonable  use 
of  techniques  such  as — *   *    *3)the 
direct  notification  of  interested  small 
entities;*    *    *"  5  U.S.C.  609(a)(3). 
Accordingly,  the  Department  mailed  a 
copy  of  its  second  notice  of  proposed 
rulemaking,  including  its  initial 
regulatory  flexibility  analysis,  to  each 
coal  mine  operator  identified  in  a 
database  maintained  by  the  Mine  Safety 
and  Health  Administration.  In  addition, 
the  Department  made  a  copy  of  its 
economic  analysis  available  to  any 
interested  party  that  requested  it  and 
posted  it  on  the  Internet.  64  FR  55008 
(CM.  8.  1999)  Finally,  because  die 
Department  did  not  complete  its  mailing 


of  the  proposal  until  November  5,  1999, 
it  extended  the  comment  period  through 
January  6,  2000  to  ensure  that  each 
small  business  was  given  no  less  than 
60  days  to  submit  comments,  the  length 
of  the  original  comment  period  in  the 
second  notice  of  proposed  rulemaking. 
64  FR  62997  (Nov.  18.  1999). 

Finally,  the  Regulatory  Flexibility  Act 
requires  that  when  an  agency 
promulgates  a  final  rule  after  having 
been  required  to  publish  a  notice  of 
proposed  rulemaking,  the  agency  must 
prepare  a  final  regulatory  flexibility 
analysis.  That  analysis  must  contain: 

(1)  a  succinct  statement  of  the  need 
for,  and  objectives  of,  the  rule; 

(2)  a  summary  of  the  significant  issues 
raised  by  the  public  comments  in 
response  to  the  initial  regulatory 
flexibility  analysis,  a  summary  of  the 
assessment  of  the  agency  of  such  issues, 
and  a  statement  of  any  changes  made  in 
the  proposed  rule  as  a  result  of  such 
comments; 

(31  a  description  of  and  an  estimate  of 
the  number  of  small  entities  to  which 
the  rule  will  apply  or  an  explanation  of 
why  no  such  estimate  is  available; 

(4)  a  description  of  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the  rule, 
including  an  estimate  of  the  classes  of 
small  entities  which  will  be  subject  to 
the  requirement  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record;  and 

(5)  a  description  of  the  steps  the 
agency  has  taken  to  minimize  the 
significant  economic  impact  on  small 
entities  consistent  with  the  stated 
objectives  of  applicable  statutes, 
including  a  statement  of  the  factual, 
policy,  and  legal  reasons  for  selecting 
the  alternative  adopted  in  the  final  rule 
and  why  each  one  of  the  other 
significant  alternatives  to  the  rule 
considered  by  the  agency  which  affect 
the  impact  on  small  entities  was 
rejected. 

5  U.S.C.  604(a).  The  agency  must  make 
a  copy  of  its  final  regulatory  flexibility 
analysis  available  to  the  public,  and 
must  publish  its  analysis  or  a  summary 
of  its  analysis  in  the  Federal  Register. 
5  U.S.C.  6'04(b).  The  Department's  final 
regulatory  flexibility  analysis  is 
published  below. 

Need  for,  and  Objectives  of,  the  Rule 

The  Department  discussed  its  need  to 
revise  the  black  lung  regulations  in  its 
initial  regulatory  flexibility  analysis.  64 
FR  55006-07  (Oct.  8,  1999).  In  that 
analysis,  the  Department  observed  that 
the  revisions  satisfied  a  number  of 
different  objectives.  First,  many  of  the 
revisions  simply  updated  the 
regulations  implementing  the  Black 


Lung  Benefits  Act.  The  Department's 
initial  analysis  provided  examples  of 
much  needed  regulatory  updates  such 
as  those  needed  to  reflect  decisions  of 
the  courts  of  appeals  and  to  clarify  the 
Department's  original  intent  when 
certain  regulations  were  promiUgated. 
Similarly,  the  Department  noted  the 
proposed  regulatory  revisions  reflected 
changes  that  had  occxured  over  the 
previous  20  years  in  the  diagnosis  and 
treatment  of  pneumoconiosis. 
Paragraphs  (1).  (3),  (4),  and  (6)  of  the 
section  entiUed  "Reasons  for,  and 
Objectives  of,  the  Proposed  Rule," 
discussed  areas  in  which  the 
Department  sought  to  update  its 
regulations. 

The  black  lung  program  regulations 
were  in  need  of  significant  revision  to 
make  them  ciurent.  The  Department  last 
made  substantive  revisions  to  certain 
regulations  in  1983.  see  48  FR  24272 
(May  31, 1983),  and  those  revisions 
reflected  only  substantive  changes  made 
to  the  Black  Lung  Benefits  Act  by  the 
Black  Lung  Benefits  Revenue  Act  of 

1981.  Pub.  L,  97-119.  Title  I.  95  Stat. 
1635  (1981)  and  the  Black  Limg  Benefits 
Amendments  of  1981,  Pub.  L.  97-119, 
Title  II,  95  Stat.  1644  (1981),  both  of 
which  became  effective  on  January  1, 

1982.  Most  of  the  regulations  have  not 
been  revised  since  they  were  originally 
promulgated:  Part  718  in  1980,  Part  722 
in  1973.  and  Parts  725  and  727  in  1978. 
See  45  FR  13678  (Feb.  29.  1980);  38  FR 
8328  (March  30, 1973);  43  FR  36772 
(Aug.  18,  1978).  Some  regulations, 
however,  did  not  reflect  the 
amendments  to  the  Black  Limg  Benefits 
Act  enacted  over  the  last  quarter 
century.  For  example.  Part  722  sets  forth 
criteria  states  must  meet  when  seeking 
certification  from  the  Secretary  that 
their  workers'  compensation  programs 
provide  "adequate  coverage"  for 
occupational  pneumoconiosis.  These 
regulations  were  never  revised  in  light 
of  either  the  Black  Lung  Benefits  Reform 
Act  of  1977,  Pub.  L.  95-239,  92  Stat.  95 
(1978),  or  the  Black  Lung  Benefits 
Amendments  of  1981.  Similarly,  the 
Secretary's  Part  725  regulations  required 
revision  in  order  to  reflect  amendments 
to  other  statutes.  For  example,  revised 

§  725.621  reflected  the  Debt  Collection 
Improvement  Act  of  1996,  Pub.  L.  104- 
334,  110  Stat.  1358  (1996).  see  preamble 
to  first  notice  of  proposed  rulemaking, 
§  725.621,  62  FR  3369  (Jan.  22. 1997). 
Section  725.515  was  revised  to  reflect 
amendments  to  the  Social  Security  Act. 
see  preamble  to  second  notice  of 
proposed  rulemaking.  §  725.515,  64  FR 
55001  (Oct.  8. 1999).  Section  725.544 
was  amended  to  reflect  the  statutory 
increase  in  the  dollar  amount  of  claims 


which  may  be  compromised  by  the 
United  States  and  to  reflect  the  repeal  of 
the  Federal  Claims  Collection  Act,  see 
preamble  to  second  notice  of  proposed 
rulemaking,  §  725.544,  64  FR  55002 
(Oct.  8. 1999). 

In  addition,  over  the  last  two  decades, 
many  of  the  regulations  in  Parts  718  and 
725  have  been  interpreted  by  both  the 
Benefits  Review  Board  and  the  federal 
appellate  courts.  The  Department 
strongly  believes  that,  where  these 
interpretations  represent  a  consensus  of 
opinion  as  to  the  meaning  and  correct 
application  of  particular  regulations, 
that  consensus  should  be  embodied  in 
the  Department's  regulations.  One 
commenter  correctiy  observes  that  none 
of  these  coiMs  specifically  ordered  the 
Department  to  revise  its  regulations.  The 
Department  believes,  however,  that  the 
interests  of  all  parties  to  the 
adjudication  of  a  claim — coal  mine 
operators  and  their  insurers  as  well  as 
claimants — will  be  better  served  if  a 
judicial  consensus  is  reflected  in  the 
explicit  language  of  the  Department's 
regiUations.  Incorporating  such  a 
consensus  will  allow  both  the  parties 
and  the  adjudication  officer  to  use  a 
ciirrent  version  of  the  regulation  that 
does  not  require  constant  recourse  to 
databases  of  federal  case  law.  Moreover, 
the  black  lung  program  serves  a 
population  of  appUcants — individuals 
who  spent  their  working  lives  in  the 
Nation's  coal  mines — who  cannot  be 
expected  to  be  aware  of  all  of  the 
judicial  decisions  bearing  on  their 
eligibility  for  benefits,  and  who  thus 
cannot  be  expected  to  bring  them  to  the 
attention  of  the  administrative  law 
judges  who  conduct  formal  hearings  on 
applications  for  benefits  under  the  Act. 

For  example,  the  substantive  criteria 
governing  a  claimant's  eligibility  for 
benefits,  set  forth  in  Part  718,  have  been 
the  subject  of  numerous  appellate 
decisions.  The  Department's  preamble 
discussion  of  §  718.201  contains 
citations  to  a  considerable  body  of  case 
law  recognizing  that  pneumoconiosis,  as 
defined  by  the  Act  and  the  Department's 
regulations,  includes  obstructive  limg 
disease  arising  from  coal  mine  dust 
exposure.  Similarly,  the  preamble 
discussion  of  §  725.309  references  those 
decisions  noting  that  pneumoconiosis  is 
a  latent,  progressive  disease.  See 
preamble  to  §  718.201,  paragraph  (f), 
preamble  to  §  725.309,  paragraph  (b). 
The  Department's  revised  definition  of 
"pneumoconiosis"  in  §  718.201 
explicitly  incorporates  both  of  these 
principles.  The  Department's  revisions 
of  §§  718.204  (criteria  for  establishing 
that  a  miner  suffers  from  total  disability 
due  to  pneumoconiosis)  and  718.205 
(criteria  for  establishing  that  a  miner 


died  due  to  pneumoconiosis)  codify 
nearly  unanimous  case  law  interpreting 
the  Department's  prior  regidations.  See 
preamble  to  §  718.204,  paragraph  (d), 
explaining  that  the  definition  of  "total 
disability"  requires  proof  of  a  totally 
disabling  respiratory  or  pulmonary 
impairment,  preamble  to  §  718.205, 
paragraph  (d),  providing  practical 
meaning  to  the  regulatory  standard  that 
death  is  due  to  pneuimoconiosis  when 
pneumoconiosis  is  a  substantially 
contributing  cause  of  death;  see  also  62 
FR  3345  (Jan.  22,  1997)  (citing  cases 
defining  when  total  disability  is  due  to 
pneumoconiosis  under  20  CFR  718.204 
(1999)).  Similarly,  revised  sections 

725.309,  governing  subsequent  claims 
filed  by  the  same  individual,  and 

725.310,  governing  requests  for 
modification  of  a  claim,  reflect  a  body 
of  decisional  law  that  has  developed 
since  these  regulations  were 
promulgated  in  1978.  See  preamble 
discussions  of  §  725.309.  62  FR  3351-52 
(Jan.  22,  1997),  64  FR  54984-85  (Oct.  8, 
1999),  and  above;  and  preamble 
discussions  of  §  725.310,  62  FR  3353-54 
(Jan.  22,  1997),  64  FR  54985-86  (Oct.  8. 
1999),  and  above. 

The  Department  also  believes  that, 
where  the  Board  or  the  appellate  courts 
have  identified  issues  which  the 
regulations  do  not  adequately  address, 
regulatory  action  is  appropriate  to 
correct  that  omission.  Thus,  section 
725.495  addresses  a  problem  observed 
by  the  Fourth  Circuit  Court  of  Appeals 
in  Director,  OWCPv.  Trace  Fork  Coal 
Co.,  67  F.3d  503.  507  (4th  Cir.  1995). 
viz..  that  "[tjhe  Black  Lung  Benefits  Act 
and  its  accompanying  regulations  do  not 
specifically  address  who  has  the  burden 
of  proving  the  responsible  operator 
issue.  "  Similarly,  where  the  Board  or 
the  appellate  courts  have  interpreted  a 
regulation  in  a  manner  different  from 
that  intended  by  the  Department,  the 
only  way  to  ensure  that  the 
Department's  intent  is  fulfilled  is  to 
amend  the  regulations.  See.  e.g.. 
preamble  to  first  notice  of  proposed 
rulemaking,  §  718.101,  62  FR  3341  (Jan. 
22,  1997)  (noting  intent  that  standards 
for  ensuring  the  quality  of  medical 
evidence  be  made  uniformly  applicable 
to  all  new  evidence  developed  in  the 
claims  adjudication  process). 

Finally,  in  order  to  update  its 
regulations,  the  Department  also  needed 
to  revise  certain  provisions  in  light  of  its 
experience  administering  the  program 
for  over  25  years.  This  experience  had 
demonstrated  that  the  regulations  did 
not  adequately  address  certain  issues. 
For  example,  the  former  regulations 
provided  little  guidance  as  to  when  a 
claimant  could  reasonably  expect  the 
payment  of  monthly  and  retroactive 
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benefits  from  coal  mine  operators,  see 
preamble  to  first  notice  of  proposed 
rulemaking,  §  725.502,  62  FR  3365-66 
(Jan.  22.  1997).  Similarly,  the 
Department  had  learned  that  the  rules 
governing  overpayments  and  their 
possible  waiver  varied  depending  on 
whether  the  overpayment  was  made  by 
the  Black  Lung  Disability  Trust  Fund  or 
a  coal  mine  operator,  see  preamble  to 
first  notice  of  proposed  rulemaking, 
§  725.547,  62  FR  3366  (Jan.  22.  1997). 

In  addition  to  making  its  regulations 
current,  the  Department  intended  to 
revise  its  regulations  to  streamline  the 
adjudication  of  claims  under  the  Act.  62 
FR  3338  (Jan.  22,  1997).  The  Department 
felt  this  need  was  critical  and  hoped  to 
ensure  that  the  resulting  process  for 
determining  a  claimant's  eligibility  was 
both  simple  and  equitable.  For  example, 
the  Department  had  been  widely 
criticized  for  delays  in  the  adjudication 
process.  In  response,  the  Department 
has  made  considerable  changes  in  the 
initial  processing  of  claims.  The 
Department's  revisions  begin  with  the 
manner  in  which  each  miner  who  files 
an  application  for  benefits  is  afforded  a 
complete  pulmonary  evaluation,  see  30 
U.S.C.  923(b).  The  Department's 
revisions  will  allow  each  miner  to  select 
a  highly  qualified  physician  to  perform 
his  evaluation  from  a  list  of  authorized 
providers  maintained  by  the 
Department.  See  preamble  discussion  of 
§  725.406,  64  FR  54988-90  (Oct.  8, 
1999).  The  Department  hopes  thereby  to 
provide  each  claimant  with  a  realistic 
appraisal  of  his  condition  and  to 
provide  each  claim  with  a  sound 
evidentiary  basis.  The  regulations 
governing  the  additional  development 
and  submission  of  evidence  will  ensure 
that  the  parties  to  a  claim  receive  fewer 
documents  to  which  they  need  to  file  a 
response  than  was  formerly  the  case. 
Thus,  rather  than  issue  initial  findings 
and  a  memorandum  of  conference, 
formerly  provided  for  in  the  regulations 
(20  CFR  725.410,  725.411,  725.417 
(1999)),  the  district  director  will  issue 
only  one  decisional  document  at  the 
conclusion  of  his  processing:  a  proposed 
decision  and  order.  See  preamble 
discussion  of  §§725.410-725.413.  In 
addition,  the  revised  regulations  will 
allow  the  Department  to  generate 
documents  that  provide  a  clearer  and 
better  reasoned  explanation  of  any 
evidentiary  evaluation  made  by  the 
district  director  and  a  better 
understanding  by  the  parties  of  their 
rights  and  responsibilities.  Thus,  the 
district  director  will  issue  a  schedule  for 
the  submission  of  additional  evidence 
which  explains  his  preliminary  analysis 
of  the  results  of  the  miner's  complete 


pulmonary  evaluation.  It  will  notify  all 
parties  of  their  right  to  submit 
additional  evidence  and  to  obtain 
further  adjudication  of  the  claim.  See 
preamble  discussion  of  §§  725.410- 
725.413.  One  of  the  most  important 
revisions  made  by  the  Department  will 
limit  the  parties'  submission  of 
documentary  medical  evidence.  This 
revision  will  require  that  the  factfinder 
evaluate  a  claimant's  eligibility  based  on 
the  quality  of  medical  evidence  that  the 
parties  submit,  rather  than  the 
numerical  superiority  of  the  evidence 
on  either  side.  See  preamble  discussion 
of  §  725.414,  64  FR  54994  (Oct.  8,  1999): 
62  FR  3356-57  (Jan.  22,  1997), 

Significant  Issues  Raised  by  Public 
Comments  in  Response  to  Initial 
Regulatory  Flexibility  Analysis 

The  comments  in  response  to  the 
Department's  initial  regulatory 
flexibility  analysis  fall  into  three 
categories:  (1)  'Those  comments  urging 
the  Department  not  to  promulgate 
regulations  having  any  adverse 
economic  effect  on  the  coal  mining 
industry,  or  on  one  or  more  segments  of 
that  industry;  (2)  comments  contending 
that  the  assumptions  underlying  the 
economic  analysis  on  which  the 
Department's  initial  regulatory 
flexibility  analysis  was  based  were 
flawed,  and  that  the  analysis  thus 
underestimates  the  effect  on  small 
businesses  subject  to  regulation  by  the 
rule;  and  (3)  comments  suggesting 
regulatory  alternatives  that  the 
Department  allegedly  failed  to  consider 
in  its  initial  regulatory  flexibility 
analysis.  The  Department  discusses 
those  comments  suggesting  regulatory 
alternatives  below,  in  the  section 
entitled  "Description  of  Steps  the 
Agency  has  taken  to  Minimize  the 
Impact  on  Small  Entities  Consistent 
with  the  Stated  Objectives  of  Applicable 
Statutes."  The  Department  responds  to 
comments  in  the  first  two  categories  in 
this  section. 

Several  commenters  argue  that,  in 
light  of  the  costs  identified  by  the 
Department  in  its  initial  regulatory 
flexibility  analysis,  the  Department 
should  not  promulgate  any  revised 
regulations.  The  Department  disagrees. 
The  regulations  implementing  the  Black 
Lung  Benefits  Act  are  badly  in  need  of 
revision  to  reflect  more  than  two 
decades  of  judicial  interpretation  and 
administrative  experience.  In  addition, 
the  Department  believes  that  the  process 
used  to  determine  a  claimant's 
eligibility  for  benefits,  and  an  operator's 
liability  for  those  benefits,  needs  to  be 
made  faster,  fairer,  and  more  credible. 
No  parties  have  benefitted  from  the 
delays  that  th»  courts  of  appeals  have 


identified  in  the  program,  see,  e.g.. 
Venicassa  v.  Consolidation  Coal  Co.. 
137  F.ad  197.  198  n.2  (3d  Cir.  1998) 
(noting  "a  disturbing  record  of  delay  in 
processing  claims  for  black  lung  benefits 
in  prior  cases").  The  Department's 
regulations  are  intended  to  eliminate 
that  delay  by.  inter  alia,  reducing  the 
number  of  steps  in  the  district  director's 
processing  of  a  claim,  requiring  the 
timely  development  of  evidence 
relevant  to  the  issue  of  operator  liability 
and  eliminating  the  possibility  of 
remands  from  the  Office  of 
Administrative  Law  Judges  for  the 
development  of  additional  evidence  as 
to  the  identity  of  the  liable  party.  The 
Department's  revised  regulations 
promote  fairness  and  credibility  in 
claims  adjudications  by  providing  each 
miner  with  a  quality  medical  evaluation 
of  his  pulmonary  condition  when  he 
first  applies,  by  explaining  the 
Department's  initial  assessment  of  that 
evidence  and  by  informing  all  parties  of 
their  rights  to  submit  additional 
evidence  and  to  request  further 
adjudication  of  the  claim. 

One  comment  suggests  that  "a 
reasonable  interpretation  of  the 
Department's  own  economic  analysis 
leads  to  the  inescapable  conclusion  that 
the  proposed  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Rulemaking 
Record.  Exhibit  89-37,  p.  24.  The 
Department  does  not  disagree.  64  FR 
55008  (Oct.  8.  1999).  The  Department 
recognized  that  the  rule  will  have  an 
economic  impact  on  the  coal  mining 
industry,  and  in  particular  on 
underground  bituminous  coal  mine 
operators  that  employ  less  than  20 
people.  It  is  for  this  reason  that  in  its 
second  notice  of  proposed  rulemaking, 
the  Department  prepared  an  initial 
regulatory  flexibility  analysis  in  lieu  of 
its  prior  certification  that  the  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  64  FR  55006 
(Oct.  8.  1999).  The  existence  of  an 
economic  impact,  however,  does  not 
mean  that  the  Department  is  foreclosed 
from  promulgating  its  rule.  In 
Associated  Fisheries,  the  First  Circuit 
quoted  with  approval  from  the 
Commerce  Department's  explanation  of 
its  responsibilities  under  the  Regulatory 
Flexibility  Act: 

The  intent  of  the  RFA  is  not  to  limit 
regulations  having  adverse  economic  impacts 
on  small  entities,  rather  the  intent  is  to  have 
the  agency  focus  special  attention  on  the 
impacts  its  proposed  actions  would  have  on 
small  entities,  to  disclose  to  the  public  which 
alternatives  it  considered  to  lessen  adverse 
impacts,  to  require  the  agency  to  consider 
public  comments  on  impacts  and 


alternatives,  and  to  require  the  agency  to 
state  its  reasons  for  not  adopting  an 
alternative  having  less  of  an  adverse  impact 
on  small  entities. 

127  F.3d  at  115-116.  The  Regulatory 
Flexibility  Act  thus  vests  the 
Department  with  the  responsibility  for 
determining,  in  light  of  the  recognized 
costs,  whether  the  nUe  should 
nevertheless  be  promulgated. 

The  economic  analysis  performed  in 
connection  with  the  Department's  initial 
regulatory  flexibility  analysis  described 
the  costs  that  the  rule  would  impose  on 
the  coal  mining  industry.  That  analysis 
was  based  on  a  number  of  conservative 
assumptions  that  were  designed  to 
establish  a  cost  ceiling,  i.e.,  the 
maximiun  additional  costs  that  industry 
would  face  as  a  result  of  these  ndes.  For 
example,  the  analysis  assumed  that  all 
coal  mine  operators  purchase 
commercial  insurance.  The  Department 
did  not  attempt,  however,  to  estimate 
precisely  the  number  of  mines  which 
would  close  as  a  result  of  these 
increased  costs.  Instead,  the  Department 
concluded  that  there  was  only  a 
significant  potential  for  closures  in  the 
very  smallest  size  class  of  undergroiuid 
bituminous  coal  mine,  those  with  under 
20  employees.  Rulemaking  Record, 
Exhibit  80,  Exhibits  O  and  Q.  These 
mines  will  feel  the  greatest  effect  of  the 
Department's  rule  largely  because  of 
their  operating  characteristics.  As  a 
group,  very  small  coal  mines  are  far 
more  labor  intensive  (i.e.,  much  less 
mechanized)  than  larger  coal  mines. 
Because  the  rule  will  raise  costs  in  the 
form  of  higher  insurance  premiums, 
which  in  tiun  are  based  on  each  mine's 
payroll,  increased  premiums  will 
represent  a  substantially  higher  cost 
increase  per  ton  of  coal  mined  for  a  very 
small  mine  than  for  a  larger  mine.  Thus, 
based  on  its  preliminary  economic 
analysis  (Rulemaking  Record,  Exhibit 
80,  pp.  46-51),  the  Department  found 
that  larger  mines — including  many 
mines  that  meet  the  definition  of  a 
"small"  business  imder  the  definition 
used  by  the  Small  Business 
Administration — ^would  not  face 
significant  impacts  from  the  rule  in 
terms  of  closures. 

In  addition  to  being  more  labor 
intensive,  very  small  underground 
mines  also  incur  the  higher  insurance 
premiums  associated  with  imderground 
coal  mining.  Data  contained  in 
comments  received  by  the  Department 
indicate  that  surface  bituminous  coal 
mine  insurance  rates  average  $1.57,  only 
59  percent  of  the  average  imdergroimd 
mine  insurance  rate  of  $2.64.  Similarly, 
surface  mine  rates  average  only  53 
percent  of  underground  rates  for  eastern 
bituminous  mines;  and  37  percent  of 


underground  rates  for  a  four-state 
average  of  Pennsylvania,  Kentucky, 
Virginia,  and  West  Virginia.  For 
anthracite  coal,  siu-face  mine  insurance 
rates  are  only  44  percent  of 
underground  mine  insurance  rates. 
Rulemaking  Record,  Exhibit  89-37, 
Appendix  A,  Table  4.  Any  increase  in 
insurance  rates,  then,  assuming  that  all 
other  things  are  equal,  will  affect  the 
price  per  ton  of  underground  coal  twice 
as  much  as  it  will  the  price  of  coal 
extracted  from  svu-face  mines.  This 
distinction  renders  very  small 
underground  coal  mines  potentially 
vulnerable  to  closures  in  a  way  that  very 
small  surface  coal  mines  are  not. 
Because  the  insurance  rates  for  surface 
anthracite  mines  are  also  high,  very 
small  anthracite  strip  mines  may  also  be 
potentially  vulnerable  to  closure. 

Additional  data  provided  by 
commenters.  as  well  as  data  that  has 
become  available  from  the  Department 
of  Energy  since  publication  of  the 
Department's  initial  regulatory 
flexibility  analysis,  allow  the 
Department  to  forecast  the  number  of 
potential  mine  closures  in  somewhat 
greater  detail.  This  analysis  confirms  the 
Department's  preliminary  conclusion 
that,  although  the  regulations  will  have 
a  significant  impact  on  some  mines,  the 
impact  on  the  mining  industry  as  a 
whole  will  not  be  substantial.  The 
Department's  additional  analysis 
therefore  provides  no  basis  to  reconsider 
the  decision  to  promulgate  final 
regulations. 

Mine  Safety  and  Health 
Administration  data  are  useful  in 
establishing  the  niunber  of  mines  that 
are  potentially  at  risk  of  closure.  The 
Department  emphasizes,  however,  that 
this  data  addresses  only  the  mines  that 
are  potentially  at  risk  of  closure  because 
of  the  Department's  rulemaking.  The 
actual  effects  of  the  rule  can  be 
determined  only  by  establishing  the 
"base  case"  of  mines  that  could  be 
expected  to  close  even  if  the  Department 
does  not  promulgate  its  final  rule.  In 
1998.  1.609  mines  produced  bitiuninous 
coal.  An  additional  743  bituminous 
mines  are  listed  in  the  MSHA  data  but 
produced  no  coal  during  1998.  Of  the 
1,609  producing  mines,  791  were 
underground  mines,  and  263  of  the 
underground  mines  had  fewer  than  20 
employees.  Of  these  263  mines,  37 
produced  over  100,000  short  tons  of 
coal  in  1998.  Because  mines  with  fewer 
than  20  employees  that  produced  over 
100,000  short  tons  have  high  labor 
productivity,  the  Department  does  not 
believe  that  they  will  be  significantly 
impacted  by  a  rule  whose  primary 
effects  are  felt  through  increased 
insurance  premiums  that  are  based  on 


labor  costs.  Subtracting  these  37  mines 
from  the  263  very  small  underground 
mines  leaves  226  mines.  The  mines  are 
located  in  Kentucky  (81  mines),  West 
Virginia  (71  mines),  Virginia  (52  mines), 
Permsylvania  (14  mines).  Tennessee  (5 
mines),  and  Alabama  (3  mines).  These 
mines  are  extremely  small,  employing  a 
total  of  only  2.586  people.  Median  1998 
employment  per  mine  was  11;  mean 
employment  was  11.4.  Median 
production  was  25.957  short  tons  of 
coal:  mean  production  was  34,273  short 
tons. 

The  Department's  previous  economic 
analysis  demonstrated  that  very  small 
underground  mines  with  first  quartile 
accounting  profits  (the  one-quarter  of 
these  mines  with  lowest  profits)  might 
be  forced  to  close  as  a  result  of  the  rule, 
but  that  mines  with  median  accotmting 
profits  were  not  in  such  jeopardy.  For 
purposes  of  estimating  the  potential 
number  of  mine  closures,  however,  the 
Department  will  assume  that  as  many  as 
three-eighths  of  these  mines  (the  half- 
way point  between  .25,  representing  the 
first  quartile.  and  .5,  representing  the 
second)  are  at  risk.  Multiplying  this 
figure  (.375)  by  the  total  number  of  very 
small  underground  bituminous  mines 
(226)  yields  a  total  of  85  mines. 
According  to  MSHA  data,  these  85 
underground  bituminous  mines 
represent  5.3  percent  of  all  producing 
bituminous  coal  mines,  employed  1.3 
percent  of  the  miners  engaged  in 
bituminous  coal  mine  employment,  and 
accounted  for  0.3  percent  of  bituminous 
coal  production. 

MSHA  data  indicate  that  117  mines 
produced  anthracite  in  1998.  An 
additional  87  anthracite  mines  are  listed 
in  the  MSHA  data  but  produced  no  coal 
during  1998.  Of  the  117  producing 
mines,  60  were  strip  mines,  39  were 
underground  mines,  and  18  were  culm 
bank/refuse  pile  operations.  Of  the  117 
mines.  12  (10  strip  mines,  1 
underground  mine,  and  1  culm  bank 
operation)  had  20  or  more  employees, 
and  only  3  had  more  than  50  employees. 
An  additional  6  mines  (3  strip  mines 
and  3  culm  bank  operations)  produced 
over  100.000  short  tons  in  1998.  Culm 
bank  operations  and  mines  with  20  or 
more  employees  or  over  100,000  tons 
output  do  not  appear  to  be  at  risk  of 
closure.  Culm  banks  are  discussed  in 
detail  below  in  response  to  a  comment 
regarding  the  Department's  assumptions 
about  price  elasticity.  Thus,  the 
population  of  very  small  anthracite 
mines  consists  of  85  mines.  This  total 
includes  47  strip  mines  (60  total  strip 
mines  minus  10  strip  mines  with  20  or 
more  employees  minus  3  strip  mines 
that  produced  more  than  100,000  short 
tons  of  coal  in  1998)  and  38 
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underground  mines  (39  undergniund 
mines  minus  1  mine  with  20  or  more 
employees).  These  mines  are  e.xtremeiy 
small.  They  had  a  total  of  411 
employees  (220  in  strip  mines  and  191 
in  underground  mines).  Median  1998 
employment  was  3;  mean  employment 
was  4.8.  Median  production  of  these 
anthracite  mines  was  4,500  short  tons 
(7.484  for  strip  mines  and  2.598  for 
underground  mines);  mean  production 
was  12.173  short  tons  (17,116  for  strip 
mines  and  6.060  for  underground 
mines) 

Profit  data  for  anthracite  mines  are 
not  available.  It  appears  reasonable  to 
assume,  however,  that  ver\'  small 
anthracite  strip  mines  will  be 
potentially  subject  to  closure  because 
their  insurance  premiums  are  high,  and 
that  ven.'  small  underground  anthracite 
mines  will  be  even  more  heavily 
impacted.  The  Department  wUl 
therefore  assume  that  three-eighths  of 
very  small  anthracite  strip  mines  (the 
same  figure  used  for  bituminous  mines) 
and  five-eighths  of  very  small  anthracite 
underground  mines  (a  higher  figure  to 
take  into  account  the  possibility  of  a 
heavier  impact  on  these  mines)  are 
potentially  in  jeopardy  of  closure 
because  of  costs  of  the  rule.  Thus,  an 
estimated  42  very  small  anthracite 
mines  (18  strip  mines  (.375  times  47 
mines)  and  24  underground  mines  (.625 
times  38  mines))  are  potentially  in 
jeopardy  of  closing  as  a  result  of  the 
rule. 

The  next  step  in  forecasting  the 
number  of  mines  that  may  close  as  a 
result  of  the  rule  is  establishing  the 
"base  case."  i.e  ,  the  number  of  mines 
that  would  close  regardless  of  whether 
the  Department  promulgated  new- 
regulations.  This  is  particularly 
important  for  an  industrv'  such  as  coal 
mining,  where  the  number  of  small 
mines  has  been  declining  for  decades, 
and  where  a  continued  sharp  decline  is 
likely  in  the  foreseeable  future.  Only 
after  establishing  the  base  case  can  the 
Department  estimate  the  e.xtent  to  which 
the  rule  may  result  in  additional 
closures. 

The  current  and  predicted  decline  in 
the  number  of  small  coal  mines  is  the 
result  of  a  variety  of  market  factors 
They  include  electricity  deregulation, 
reduction  in  coal  reserves,  the  use  of  on- 
time  deliver*'  by  coal  company 
customers,  equipment  upgrades, 
increased  use  of  low  sulfate  coals,  and 
the  reduction  in  the  number  of  small 
mining  firms  due  to  industry' 
consolidation  over  the  last  two  decades 
All  of  these  factors  put  ver\'  small  coal 
mines,  particularly  underground  mines, 
in  an  increasingly  disadvantageous 
competitive  position.  Because  of  their 


size,  verv'  small  coal  mines  have 
difficulty  increasing  productivity.  They 
lack  the  physical  scale  to  take  advantage 
of  new.  high-productivity  equipment, 
most  of  which  is  ver\'  large,  or  to  adopt 
more  productive  techniques,  such  as 
continuous  miner  operations  or 
longwall  mining.  Restricted  space,  of 
course,  is  a  greater  constraint  in 
underground  coal  mines  than  surface 
mines. 

Many  very  small  coal  mines  are  also 
characterized  by  unfavorable  geological 
conditions.  These  may  include  thin  coal 
veins,  splitting  coal  beds,  fractures  or 
offsets  due  to  faulting,  interruptions  in 
coal  deposits  or  coal  quality  due  to 
sandstone-or  clay-filled  channels,  and 
unstable  roof  rock.  Such  geologic 
conditions  may  well  be  the  reason  the 
mine  is  small  to  begin  with.  They  also 
make  it  costly  to  extract  coal  and 
difficult  to  improve  productivity.  Mines 
with  such  geological  problems  are 
therefore  especially  vulnerable  to  price 
competition.  The  economic  suitability 
of  coal  beds  for  mining  is  reflected  in 
changes  in  committed  active  reserves  as 
the  price  of  coal  changes.  Culling 
reserves  to  eliminate  hard-to-mine 
reserves,  or  "high-grading"  of  reserve 
blocks,  is  a  logical  adaptation  to  low 
coal  prices.  From  1991  to  1996,  as  coal 
prices  fell,  the  reserves  of  small  mines 
(annual  production  of  10,000  to  100,000 
short  tons)  fell  by  61.6  percent, 
compared  with  a  12.9  percent  decline 
for  the  coal  mining  industry  as  a  whole. 
U.S.  Department  of  Energy,  Energy 
Information  Administration,  "The  U.S. 
Coal  !ndustr\'  in  the  1990's:  Low  Prices 
and  Rec:ord  Production,"  (October, 
1999)  p.  6  (hereafter.  "U.S.  Coal 
Industry"). 

In  addition,  the  shift  in  demand  to 
low-sulfur  western  coal,  which  has 
occurred  in  response  to  the  Clean  Air 
Act  Amendments  of  1990  and  the 
resulting  regulations  of  the 
Environmental  Protection  Agency,  puts 
very  small  coal  mines  at  a  severe 
disadvantage.  Very  small  coal  mines  are 
concentrated  in  areas  where  coal  has  a 
relatively  high  sulfur  content.  Low- 
sulfur  coal  is  found  predominantly  in 
the  west,  particularly  in  the  Powder 
River  Basin.  The  large  strip  mines  that 
produce  low  sulfur  coal  have  easy 
geology  (thin  overburden  and  thick  coal 
beds),  and  their  large  scale  results  in 
labor  productivity  approximately  three 
times  as  high  as  that  of  eastern  mines. 
This  productivity  differential  continues 
to  grow.  Moreover,  recent  investments 
in  track  by  western  railroads  are  further 
lowering  the  power-plant  price  of 
Powder  River  Basin  coal. 

Finally,  many  ven.'  small  coal  mines 
have  management  that  may  not  be  well 


equipped  with  tools  such  as  computers. 
Such  mines  are  in  a  poor  position  to 
adapt  to  practices  such  as  on-time 
delivery  or  to  utilize  other  risk 
management  techniques  that  utility 
deregulation  is  making  increasingly 
important  in  coal  mine  operation. 
Independent  very  small  coal  mines  are 
also,  by  virtue  of  their  size,  in  a 
relatively  poor  position  to  participate  in 
strategic  inter-fuel  alliances,  an 
increasingly  common  result  of  utility 
deregulation. 

Because  of  all  of  these  market  factors, 
the  outlook  for  independent  ver\'  small 
mines  is  extremely  bleak.  The 
Department's  preliminary  economic 
analysis,  in  fact,  was  based  on  the 
observation  that  the  base  case  already 
includes  extensive  closures  of  very 
small  mines.  Over  the  last  15  or  20 
years,  the  market  forces  discussed  above 
have  eliminated  a  large  majority  of  very 
small  mines.  Data  collected  by  the 
Energy  Information  Administration 
(EIA)  indicate  that  in  the  1 1  years 
between  1986  and  1997  the  number  of 
coal  mines  with  annual  production  of 
less  than  10,000  short  tons  decreased 
from  1,069  to  281  (a  total  of  74  percent), 
while  production  of  mines  of  this  size 
decreased  from  4.4  million  short  tons  to 
1.2  million  tons,  or  by  73  percent.  In  the 
same  period,  the  number  of  coal  mines 
with  annual  production  of  10.000  to 
100,000  short  tons  decreased  from  1,956 
to  638  (a  67  percent  decrease),  while 
production  of  mines  of  this  size 
decreased  from  82.8  million  short  tons 
to  27.8  million  short  tons,  or  by  66 
percent.  EIA,  U.S.  Coal  Industn',  p.  3, 
Table  1. 

To  estimate  both  baseline  closures 
and  closures  that  may  be  considered 
impacts  of  the  rule,  two  regression 
models  were  created  using  EIA  data  for 
1986  through  1998.  Both  used  the  log  of 
the  number  of  underground  bituminous 
coal  mines  with  production  in  the  range 
of  10,000  to  99,999  short  tons.  Both 
models  used  the  log  of  the  national 
price  of  coal  as  an  independent  variable, 
and  one  also  included  time  as  an 
independent  variable.  Both  models  had 
high  statistical  significance  by  any 
measure.  Using  EIA  projections  of  coal 
price  changes  (see  Department  of 
Energy,  Energy  Information 
Administration,  "Challenges  of  Electric 
Power  Industry  Restructuring  for  Fuel 
Suppliers"  (September  1998)  (hereafter, 
"Challenges,"),  Table  ESl.  p.  13),  the 
models  were  used  to  forecast  the 
percentage  decrease  in  the  number  of 
coal  mines  in  the  base  case  in  the  years 
2005  and  2015.  and  the  decreases  that 
may  result  from  the  Department's  rule 
during  the  same  interval. 


The  log-log  model  with  no  time 
variable  predicted  a  baseline  decrease  in 
undergroimd  bituminous  mines  of  32 
percent  from  the  year  1998  to  the  year 
2005  and  a  baseline  decrease  in 
underground  bit\miinous  mines  of  61 
percent  from  1998  to  2015.  Of  the  85 
bituminous  mines  identified  as  in 
jeopardy  of  closure,  therefore,  this 
model  forecast  that  27  would  close  by 
2005  and  52  would  close  by  2015,  even 
without  the  costs  of  the  rule.  When 
costs  of  the  rule  for  the  very  small  class 
of  mines  was  added,  the  predicted 
decreases  in  the  number  of  mines  were 
39  percent  (or  33  mines)  between  1998 
and  2005  and  66  percent  (or  56  mines] 
between  1998  and  2015.  Thus  the  model 
predicts  that  the  costs  of  the  rule  would 
result  in  the  additional  closin-e  of  6 
mines  (33  mines  minus  27  mines)  as  of 
2005  but  only  4  more  mine  closures  (56 
mines  minus  52  mines)  than  the 
baseline  as  of  2015. 

The  model  with  a  time  variable 
predicted  much  sharper  baseline 
decreases  in  the  number  of  mines  (43 
percent  decrease  by  2005  and  86  percent 
by  2015)  and  impacts  of  the  rule  of 
about  0.4  mine  closures  by  both  years. 
It  should  also  be  noted  that,  because 
complete  data  were  not  aveiilable, 
neither  model  included  mines 
producing  less  than  10,000  short  tons, 
which  have  been  closing  at  a  faster  rate 
than  the  mines  that  were  included  in 
the  model.  Thus,  use  of  results  from  the 
model  without  a  time  variable 
represents  a  conservatively  low  choice 
of  estimate  of  baseline  closures. 

A  similar  procedure  was  used  for 
anthracite  mines,  with  some 
modifications.  Separate  models  were 
estimated  for  undergroimd  mines  and 
strip  mines,  but  total  mines  were  used 
for  the  dependent  variable.  The  log-log 
form  without  a  time  variable  is  reported. 
For  the  24  at-risk  underground 
anthracite  mines,  the  model  forecasts  a 
base-case  decrease  in  the  number  of 
mines  of  21  percent  as  of  2005  (5  mines) 
and  43  percent  as  of  2015  (10  mines). 
Considering  the  additional  costs 
imposed  by  the  rule,  the  forecasts  were 
decreases  of  29  percent  as  of  2005  (1,92 
additional  mines)  and  48  percent  as  of 
2015  (1.2  additional  mines).  For  the  18 
at-risk  surface  anthracite  mines,  the 
model  forecasts  a  base-case  decrease  in 
the  number  of  mines  of  8  percent  as  of 
2005  (1  mine)  and  20  percent  as  of  2015 
(4  mines).  Considering  the  additional 
costs  imposed  by  the  rule,  the  forecasts 
were  decreases  of  10  percent  as  of  2005 
(.36  additional  mines)  and  21  percent  as 
of  2015  (.18  additional  mines). 

The  Regulatory  Flexibility  Act  does 
not  require  the  Department  to 
extrapolate  its  projection  of  the  cost  of 


its  rulemaking  activity  in  order  to 
determine  the  nde's  collateral  effects, 
i.e.,  the  extent  to  which  the  mining 
industry  will  absorb  the  costs  of 
compliance  by  reducing  either 
employment  or  output.  It  is  possible, 
however,  to  make  a  rough  estimate  of 
these  effects.  The  number  of 
incremental  closures  of  bituminous 
mines  due  to  the  rule  (rather  than  the 
base  case),  was  projected  to  be  6  mines 
as  of  2005  and  4  mines  as  of  2015.  This 
conclusion  is  consistent  with  the 
Department's  previous  analysis,  which 
observed  that  the  largest  impact  of  the 
rule  would  be  to  close  some  mines 
sooner  than  they  would  have  closed  in 
the  base  case.  Estimated  employment 
impacts  related  to  closures  would  be  70 
jobs  as  of  2005  and  45  jobs  as  of  2015. 
Estimated  production  impacts  related  to 
closures  would  be  208,880  short  tons  of 
bituminous  coal  einnually  as  of  2005  and 
133,736  short  tons  as  of  2015.  Since  the 
mines  which  may  close  presumably 
have  relatively  low  productivity,  the 
overall  effect  would  be  to  raise  industry 
productivity.  The  estimated  level  of 
impacts — about  one-eighth  of  the 
baseline  closure  rate  as  of  2005  and  one 
tenth  the  baseline  closure  rate  as  of 
2015 — is  much  too  small  to  have  a 
meaningful  impact  on  the  competitive 
structure  of  the  industry. 

The  Department  projected  the  number 
of  incremental  closures  of  anthracite 
mines  due  to  the  rule  (rather  than  the 
base  case)  to  be  2.28  mines  as  of  2005 
and  1.38  mines  as  of  2015.  Under  this 
projection,  the  estimated  maximum 
employment  loss  related  to  closures 
would  be  10  jobs  as  of  2005  and  7  jobs 
as  of  2015.  This  projected  job  loss 
assLunes  that  no  additional  jobs  are 
created  elsewhere  in  the  anthracite 
industry.  Estimated  production  loss 
related  to  closures  would  be  14,564 
short  tons  of  bituminous  coal  armually 
as  of  2005  and  1 1 .058  short  tons  as  of 
2015.  Since  the  mines  which  may  close 
presumably  have  relatively  low 
productivity,  the  overall  effect  would  be 
to  raise  industry  productivity.  Closure 
of  1  or  2  mines  is  not  expected  to  have 
a  meaningful  impact  on  the  competitive 
structiue  of  the  industry'. 

It  is  also  possible  to  assess  the  impact 
of  the  rule  on  mining  communities 
using  the  counties  in  which  such 
operations  are  located.  Ver\'  small 
underground  bituminous  coal  mines  are 
foimd  in  46  counties.  If  closures  are 
randomly  distributed,  22  of  these 
counties  have  less  than  a  5  percent 
chance  of  any  mine  closure,  13  more 
have  less  than  a  20  percent  chance,  5 
more  have  less  than  a  30  percent 
chance,  and  3  more  have  less  than  a  50 
percent  chance  of  any  mine  closing. 


Thus,  each  of  the  possibly  affetted 
coimties  can  expect  to  lose  no  more 
than  6  jobs  and  have  very  little  chance 
of  losing  more  than  a  dozen.  Nearly  half 
(42  percent)  of  very  small  underground 
bituminous  coal  mines  are  located  in 
three  counties  (in  three  separate  states). 
Of  these  coimties.  one  can  be  expected 
(as  of  2005)  to  have  one  mine  closure, 
and  the  other  two  less  than  one  mine 
closure  each.  A  majority  (65  percent)  of 
anthracite  underground  and  strip  mines 
are  located  in  one  Pennsylvania  county. 
This  county  can  expect  one  mine 
closure  as  a  result  of  the  rule,  and  the 
other  six  counties  with  anthracite  mines 
can  expect  one  closure  of  a  very  small 
mine  among  them.  Closure  of  one  very 
small  anthracite  mine  would  have  an 
impact  of  approximately  5  jobs.  Overall, 
then,  only  two  counties  are  likely  to 
experience  community  impacts  as  great 
as  one  very  small  mine  closing  in  any 
given  year,  and  in  neither  of  those 
counties  is  the  impact  likely  to  be 
greater  than  two  very  small  mines 
closing. 

The  nature  of  the  rule  also  makes  it 
quite  unlikely  that  there  will  be 
significant  impacts  on  coal  mine 
employment  or  output  beyond  those 
instances  where  mines  close.  The 
regulation  has  no  direct  effect  on  mining 
operations.  The  principal  effect  of  the 
rule  will  be  a  very-  small  increase  in  the 
cost  of  labor.  This  increased  cost 
provides  an  incentive  to  substitute 
capital  for  labor,  and  to  increase  labor 
productivity  and  production  generally 
to  provide  a  broader  base  over  which  to 
spread  the  costs.  This  substitution,  like 
any  other  measure  designed  to  increase 
labor  productivity,  will  enhance  rather 
than  restrict  improvements  in 
productivity.  The  Department's  analysis 
already  demonstrates  a  strong  trend  of 
increasing  productivity  in  the  coal 
mining  industry',  and  any  impacts  of  the 
rule  will  simply  reinforce  this  trend. 

In  addition,  recent  history  and 
available  forecasts  indicate  that  the  use 
of  coal  in  generating  electricity  will 
continue  to  increase.  Any  price  pass- 
through  will  be  small  because  the  costs 
of  the  rule  are  (for  the  industry  as  a 
whole)  not  significant.  There  is  no  other 
plausible  mechanism  (except  for  closure 
of  mines)  by  which  the  rule  could 
induce  reductions  in  production. 
Enhancement  of  productivity,  for  which 
there  are  incentives,  will  tend  to 
increase  production.  Thus,  aside  from 
mine  closures,  the  rule  will  not  have 
adverse  impacts  on  coal  production. 

Finally,  tnere  is  a  slight  possibility 
that  the  rule  may  result  in  a  decreased 
workforce  in  mines  that  continue  to 
operate.  The  principal  mechanism  for 
such  an  impact  is  the  incentive  to 
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substitute  capital  for  labor  A  number  of 
factors,  however,  make  any  such  impart 
minimal  in  its  significance.  Because  the 
costs  of  the  rule  are  generally  not 
significant,  the  incentive  itself  will  be 
quite  small.  Increases  in  production  will 
tend  to  mitigate  job  loss  By  itself,  anv 
impact  of  the  rule  on  emplovment  is 
almost  certainly  small  enough  to  be 
handled  by  attrition  in  an  industrv  with 
an  annual  labor  turnover  rate  of 
approximately  7  percent.  Because  the 
base  case  trend  toward  labor  saving 
innovation  in  the  coal  mining  industry 
is  so  strong,  any  adverse  effect  on 
employment  will  be  a  temporar\ 
acceleration  of  job  loss,  rather  than  a  net 
long-term  impact.  Moreover,  in  the 
current  strong  employment  market,  any 
unemployment  effects  will  generally  be 
transitorv'.  so  that  their  significance  will 
be  minimal.  For  these  reasons,  aside 
from  mine  closures,  the  rule  will  not 
have  significant  adverse  impacts  on 
employment 

The  Department's  initial  regulaturv' 
flexibility  analysis,  as  supplemented  by 
the  additional  study  undertaken  in  the 
final  regulatory  flexibility  analysis, 
demonstrates  that  the  Department's  final 
rule  is  being  promulgated  following 
examination  of  the  potential  effects  of 
the  rule  on  small  coal  mine  operators. 
The  Regulatory-  Flexibility  Act  does  not 
dictate  substantive  results,  or  prevent 
the  Department  from  acting  in  such  a 
case.  See  A  ML  International.  Inc.  v. 
Dalev.  107  F  Supp.  2d  90,  105  (D.  Mass. 
2000)  CThe  intent  of  the  RF.A  is  not  to 
limit  regulations  having  adverse 
economic  impacts  on  small  entities."). 
Because  the  Department  believes  that  a 
revision  of  the  regulations 
implementing  the  Black  Lung  Benefits 
Act  is  long  overdue,  the  Department  has 
decided  tu  proceed  with  this  final  rule. 

The  Department  also  received 
comments  on  its  economic  analysis.  In 
its  initial  regulator^-  flexibility  analysis, 
the  Department  specifically  invited 
comment  on  the  assumptions  used  in 
developing  its  economic  analysis, 
including  the  relationship  between 
increases  in  the  claims  approval  rate 
and  increases  in  insurance  premiums; 
the  relationship  between  increased 
medical  costs  and  increases  in 
insurance  premiums:  and  the  extent  to 
which  promulgation  of  these  revisions 
will  result  in  an  increase  in  the  number 
of  claims  filed  64  FR  55008  (Oct.  8, 
1999)  One  of  the  comments  received  bv 
the  Department,  whose  conclusions 
were  endorsed  by  a  number  of  other 
commenters,  contained  an  economic 
analysis  by  Milliman  &  Robertson,  Inc 
(M&R).  Rulemaking  Record,  Exhibit  89- 
37,  Appendix  A. 


As  an  initial  matter,  the  M&R  analysis 
criticizes  the  assumption  in  the 
Department's  economic  analysis  that  the 
approval  rate  for  claims  paid  by 
responsible  operators  and  their  insurers 
under  the  revised  regulations  will  not 
exceed  the  approval  rate  for  claims  paid 
by  the  Black  Lung  Disability  Trust  Fund 
under  the  former  regulations.  The 
Department's  economic  analysis  had 
assumed  that  the  overall  approval  rate 
for  respcmsible  operator  claims 
(currently  7.33  percent)  would  not 
exceed  12  18  percent,  the  overall 
approval  rate  for  Trust  Fund  claims. 
Rulemaking  Record.  Exhibit  80,  p.  38. 
The  M&R  analysis  states  that  "DOL  has 
offered  no  support  for  this  assertion." 
M&R  at  p.  17.  spf  also  Rulemaking 
Record,  Exhibit  89-37,  pp.  31-32. 

The  Department  s  analysis  explicitly 
stated,  however,  that  '|l|he  proposed 
regulations  represent  the  Department's 
past  and  current  practice  in  Trust  Fund 
cases,"  and  that  "several  factors  make 
the  Trust  Fund  approval  rate 
substantially  higher  than  the 
responsible  operator  approval  rate." 
Exhibit  80  at  p.  38.  These  factors 
include  the  age  of  applicants  whose 
claims  are  payable  by  the  Trust  Fund 
and  the  fact  that  most  of  their  exposure 
to  coal  mine  dust  predated  the  1969 
federal  dust  standards.  Thus,  the 
Department  believes  that  the  approval 
rate  for  Trust  Fund  cases  will  remain 
the  same,  and  that  the  approval  rate  for 
responsible  operator  cases  will  rise,  but 
not  to  the  level  of  Trust  Fund  approvals. 
The  Department's  assumption  is  based 
on  its  more  than  15  years'  experience  in 
adjudicating  claims  for  black  lung 
benefits  under  the  prior  regulations,  and 
its  detailed  knowledge  of  the 
evidentiary  showings  required  for  those 
claims'  approval. 

The  National  Mining  Association, 
whose  comment  incorporates  the  M&R 
analysis,  suggests  that  the  Department's 
revised  definition  of  the  term 
"pneumoconiosis  "  represents  a 
considerable  departure  from  past 
practice.  Specifically,  the  commenter 
fakes  issue  with  the  Department's 
pr<;liminary  economic  analysis  which 
refused  to  assign  costs  to  the  amended 
definition  of  pneumoconiosis  because 
inclusion  of  chronic  obstructive 
pulmonary  disease  arising  from  coal 
mine  employment  as  pneumoconiosis 
simply  clarified  the  regulation  and 
made  it  consistent  with  past  practice. 
Rulemaking  Record.  Exhibit  89-37  at 
29;  Rulemaking  Record.  E.xhibil  80  at 
29.  In  the  preamble  to  §  718.201,  the 
Department  has  cited  14  decisions  from 
six  federal  appellate  courts  with 
jurisdiction  over  the  vast  majoritv  of 
claims  filed  under  the  Act  (the  Third. 


Fourth.  Sixth,  Seventh.  Eighth,  and 
Eleventh  Circuits).  These  courts 
recognize  that  pneumoconiosis,  as  it  is 
defined  in  \he  Act  and  was  defined  in 
the  prior  regulations,  includes 
obstructive  lung  disease  arising  from 
coal  mine  dust  exposure.  Similarly,  in 
the  preamble  to  §  725.309,  the 
Department  has  cited  44  decisions  from 
seven  federal  appellate  courts  (the  six 
listed  above  plus  the  Tenth  Circuit). 
These  courts  recognize  the  progressive, 
latent  nature  of  pneumoconiosis.  All  of 
these  decisions  reflect  longstanding 
positions  of  the  Department.  Because  of 
these  positions,  the  Department  has  not 
attempted  to  deny  claims  because  the 
miner's  disabling  lung  disease  was 
obstructive  in  nature,  provided  that 
condition  was  shown  to  have  arisen  out 
of  coal  mine  employment,  or  because 
the  miner's  condition  was  alleged  to 
have  progressed.  The  Department, 
therefore,  does  not  expect  that  any 
additional  Trust  Fund  claims  will  be 
approved  as  a  result  of  the  revised 
definition  of  pneumoconiosis.  Similarly, 
there  is  simply  no  reason  to  believe  that 
the  revised  definition  of 
pneumoconiosis  will  result  in  a  higher 
approval  rate  in  responsible  operator 
claims  than  in  Trust  Fund  claims. 

The  same  commenter  states  that  the 
limitation  on  documentary  medical 
evidence  tilts  the  playing  field  toward 
claimants  by  allowing  a  claimant  three 
examinations  (his  choice  of  an  approved 
physician  to  conduct  the  complete 
pulmonary  evaluation  plus  two  more)  as 
opposed  to  the  operator's  two 
examinations.  The  commenter  argues 
that  this  evidentiary  imbalance  will 
increase  the  number  of  approved  claims 
payable  by  responsible  operators. 
Rulemaking  Record,  Exhibit  89-37,  p. 
29.  Again,  however,  the  Department's 
Trust  Fund  experience  forms  a 
reasonable  upper  bound  of  the  approval 
rate  expected  under  the  revised 
regulations.  That  experience 
demonstrates  that  the  Department 
seldom  develops  more  than  two  medical 
reports  in  any  individual  claim  for 
which  the  Trust  Fund  is  liable.  In 
addition,  claimants  under  the  former 
regulations  had  the  ability  to  choose  any 
phvsician  to  conduct  their  initial 
evaluation.  20  CFR  725.406(a)  (1999). 
subject  only  to  a  district  director's 
approval,  which  was  seldom  refused. 
Claimants  generally  submitted  no  more 
than  one  additional  medical  report  in 
support  of  their  applications.  Thus, 
once  again,  the  rate  of  Trust  Fund 
awards  forms  a  reasonable  upper 
boundary  of  the  approval  rate  expected 
in  responsible  operator  cases  under  the 
revised  regulations. 


Finally,  the  commenter  argues  that 
the  provision  requiring  that  "controlling 
weight"  be  given  to  the  opinion  of  a 
treating  physician  will  result  in 
"numerous"  claims  being  approved  that 
previously  woidd  have  been  denied. 
The  Department  does  not  accept  this 
assessment.  The  revisions  to  §  718.104 
require  only  that  an  adjudication  officer 
evaluate  certain  criteria  to  determine 
whether  a  treating  physician  may  have 
developed  an  in-depth  knowledge  of  the 
miner's  pulmonary  condition.  As  the 
Department  has  repeatedly  emphasized, 
the  regulation  does  not  require  that  the 
adjudication  officer  credit  the  opinion 
of  the  treating  physician  where  there  is 
contrary  evidence  in  the  record.  To  the 
contrary,  the  rule  is  designed  to  force  a 
careful  and  thorough  assessment  of  the 
treatment  relationship.  64  FR  54976-77 
(Oct.  8, 1999);  see  also  preamble  to 
§  718.104,  paragraph  (f).  Accordingly, 
the  Department  does  not  agree  that  this 
revision  will  result  in  the  approval  of 
"numerous"  additional  claims.  The 
Department  stands  by  its  assumption  in 
the  initial  regulatory  flexibility  analysis 
that  any  increase  in  the  approval  rate  of 
claims  due  to  this  regulation  will  be 
•'very  small."  Exhibit  80  at  p.  34.  The 
Department  reiterates  that  "(i]t  is 
difficult  to  see  how  this  provision 
would  lead  to  an  increase  in  approval  of 
weak  or  non-meritorious  claims." 
Ejdiibit  80  at  p.  27.  The  commenter's 
assertions  have  thus  failed  to  imdermine 
the  Department's  assvunption  that  the 
approval  rate  for  Trust  Fimd  claims 
represents  an  appropriate  upper  bound 
for  estimating  the  approval  rate 
applicable  to  operator  claims  under  the 
revised  regulations. 

The  M&R  analysis  also  arrives  at  a 
higher  overall  approval  rate  for  Trust 
Fimd  claims  (20  percent  rather  than 
12.18  percent)  by  analyzing  Trust  Fund 
claims  involving  only  post-1981  coal 
mine  employment  and  by  eliminating 
claims  filed  by  individuals  with  less 
than  10  years  of  coal  mine  employment. 
M&R  at  p.  17  n.  41.  The  Department 
does  not  agree  that  manipulating  the 
data  in  this  fashion  produces  a  more 
accurate  result.  First,  responsible 
operators  are  also  liable  for  claims 
involving  pre- 1982  coal  mine 
employment,  so  it  is  appropriate  to 
include  that  group.  Second,  exclusion  of 
all  claims  based  on  less  than  10  years  of 
coal  mine  employment  clearly  will  not 
create  a  true  picture  of  the  overall 
claims  experience.  A  nvunber  of  miners 
who  are  employed  in  the  mines  for  less 
than  10  years  ultimately  are  determined 
to  be  eligible  for  benefits.  Although  the 
M&R  analysis  includes  claims  filed  by 
such  miners  in  determining  the  number 


of  approved  claims,  Transcript,  Hearing 
on  Proposed  Changes  to  the  Black  Lung 
Program  Regulations  Quly  22, 1997),  p, 
106  (testimony  of  Robert  Briscoe),  it 
excludes  denied  claims  filed  by  such 
miners  from  the  total  number  of  filed 
claims.  In  its  prior  analysis,  M&R  stated 
that  this  exclusion  was  justified  because 
claims  filed  by  miners  with  less  than  10 
years  of  coal  mine  employment  will  not 
be  "present  in  the  population  of  coal 
miners  recently  leaving  the  coal 
workforce,"  Rulemaking  Record,  Exhibit 
5-160,  Appendix  5,  p.  28.  The 
Department's  database  of  claim  filing 
information,  however,  does  not  support 
the  inference  that  this  group  should  not 
be  coimted  in  determining  the  approval 
rate  for  claims  that  are  being  filed 
currently.  Indeed,  throughout  the  last 
decade,  claims  filed  by  miners  with  less 
than  10  years  of  coal  mine  employment 
have  represented  approximately  one- 
quarter  of  the  total  number  of 
responsible  operator  claims.  Because 
these  claims  continue  to  represent  a 
significant  number  of  responsible 
operator  claims,  the  Department 
believes  that  both  approved  and  denied 
claims  fi-om  this  group  should  be 
counted.  Accordingly,  the  Department 
does  not  agree  that  its  approval  rate 
must  be  "corrected"  by  excluding  these 
claims. 

The  M&R  analysis  also  exaggerates  the 
effect  of  the  Department's  rule  on 
insurance  rates.  M&R  criticizes  the 
Department  because  its  analysis  "fails  to 
test  the  current  federal  black  lung 
insurance  rates  being  charged  to 
determine  if  they  are  a  reasonable  base 
from  which  to  project  future  cost 
changes  *   *   *."  M&R  at  p.  2.  M&R 
suggests,  for  example,  that  the  rate  in 
Kentucky  is  "too  low."  M&R  at  p.  7.  and 
concludes  that  the  corrected  rate  for 
underground  bituminous  mines,  when 
combined  with  the  effects  of  the 
Department's  regulatory  revision,  will 
increase  premiums  by  at  least  1,075 
percent.  M&R  at  p.  8,  Table  6.  The 
impact  of  the  Department's  regulatoiy 
revision,  however,  does  not  include  the 
correction  of  inadequate  rates;  such 
correction  must  be  factored  in 
independently,  not  assigned  as  a  cost  of 
the  regulations.  Moreover.  M&R  states 
that  the  premiums  in  the  three  other 
large  Eastern  coal  states  (Pennsylvania. 
Virginia,  and  West  Virginia)  are 
"redundant"  (and  rates  are  "generally 
redundant  in  the  other  23  coal  mining 
states),  suggesting  that  insurance 
companies  (or  in  West  Virginia's  case, 
its  state-administered  fund)  are  making 
excess  profits  from  these  markets.  M&R 
at  p.  7.  In  this  case,  correcting 
redundant  rates  should  not  be  assigned 


as  a  benefit  of  the  revisions.  In  addition, 
the  insurance  rates  used  by  M&R,  M&R 
at  p.  6,  Table  4,  whose  source  is  not 
identified,  are  generally  lower  than  the 
rates  used  by  the  Department  by  about 
one  percentage  point  (i.e.,  by  $1.00  per 
$100  of  payroll).  Because  the 
Department's  analysis  of  the  rule's  cost 
was  based  on  a  percentage  increase  of 
existing  rates,  use  of  the  M&R  figiu-es 
would  result  in  a  substantially  lower 
estimate  of  total  dollar  costs.  The 
substantial  difference  between  the 
Department's  analysis  of  insurance  rate 
increases  and  M&R's  prediction  derives 
primarily  from  different  assiunptions 
about  the  approval  rate  for  claims  filed 
after  the  regulations  go  into  effect. 
Because  the  Department  does  not 
believe  that  the  approval  rate  for 
responsible  operator  claims  will  exceed 
the  approval  rate  for  Trust  Fund  claims, 
the  Department  does  not  believe  that 
M&R's  predictions  concerning  insurance 
rates  are  accurate.  In  any  event, 
insurance  rate  increases  are  subject  to 
approval  by  state  authorities. 

The  Department  also  requested 
conmient  on  a  possible  increase  in  the 
number  of  claims  filed  as  a  result  of  this 
regulatory  revision.  The  Department's 
economic  analysis  was  based  on  the 
assumption  that,  although  the  revisions 
will  not  produce  a  significantly  greater 
number  of  approved  claims, 
expectations  created  by  the  mere 
issuance  of  regulatory  revisions  will 
cause  a  temporary  increase  in  the 
number  of  claims  filed,  an  additional 
3.440  responsible  operator  claims  over  a 
two-year  period.  Rulemaking  Record. 
Exhibit  80,  pp.  39,  42.  The  M&R 
analysis  did  not  specifically  address  this 
assumption.  Instead,  the  M&R  analysis 
is  simply  based  on  its  own,  wholly 
different  assumption  regarding  the 
number  of  claims  that  are  likely  to  be 
filed  once  the  revised  regulations  take 
effect.  M&R  posits  that  "the  application 
of  the  reproposed  regulations  to  the 
large  number  of  denied  claims  from  all 
past  years  will  in  effect  rewTite  the 
history  of  approvals."  M&R,  p.  21.  M&R 
uses  an  actuarial  model  to  estimate  the 
"number  of  ultimate  claim  filings  that 
are  likely  to  be  received"  under  the 
former  regulations  and  under  the  newly 
revised  regulations.  M&R,  p.  21.  From 
the  data  provided  in  Table  12  of  the 
M&R  analysis,  it  appears  that  M&R 
estimates  that  2,567  additional  claims 
will  be  filed  by  miners  whose  last  coal 
mine  employment  was  during  the  years 
1982  to  1999.  However,  the  Department 
was  unable  to  determine  what 
assumptions  M&R  made  to  generate  this 
estimate.  In  any  case,  M&R's  estimate 
caimot  be  compared  with  the 
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Department's,  because  M&R  excludes 
claimants  with  less  than  10  years  of  coal 
mine  employment.  The  Department 
believes  that  it  is  not  necessar,'  to 
change  the  methodology  used  in  the 
initial  regulator*'  flexibility  analysis  to 
estimate  the  likely  increase  in  claims 
resulting  from  the  revised  regulations 

The  Department  also  received 
comments  disputing  its  assumption  that 
coal  mine  operators  could  pass  on  to 
coal  consumers  bv  price  increases  the 
increased  costs  caused  by  the 
Departments  n»ie  Rulemaking  Record. 
Exhibit  80.  p.  52.  The  Department  agrees 
that  it  is  difficult  to  determine  with 
precision  the  ability  of  small  coal  mine 
operators  to  pass  on  costs  to  coal 
consumers.  Indeed,  the  Department 
acknowledged  in  its  initial  economic 
analysis  that  some  small  coal  mine 
operators  would  be  unable  to  pass  on 
these  costs,  and  that  this  inability  might 
represent  the  difference  between  being 
able  to  continue  mining  operations  and 
suspending  them.  Interpreting  current 
profit  rates  that  are  unsustainably  low  or 
negative,  however,  must  be  done 
carefully,  because  there  are  two  distinct 
types  of  firms  that  may  have  such  profit 
rates  at  any  one  point  in  time.  Some 
firms  may  have  such  rates  for  a  short 
time,  because  of  industry  cycles  or  the 
firm's  unique  circumstances.  These 
firms  will  rebound  and  may  or  may  not 
experience  significant  impacts  from  a 
regulation  Other  firms  will  have 
negative  profits  because  they  are  alreadv 
in  the  process  of  failing 

These  two  cases  have  verv  different 
implications  in  the  analysis  of  the 
economic  impact  of  the  Department's 
revisions.  If  a  firm  is  in  the  process  of 
failing  in  any  event,  the  impact  of  the 
revised  regulations  will  be  small  or  non- 
existent. At  most,  the  impact  will  hasten 
the  firm's  failure  by  a  short  period  of 
time.  Neither  the  failure  itself,  however, 
nor  any  loss  of  jobs,  should  be 
considered  an  impact  of  the  regulations. 
If  a  firm  is  about  to  rebound,  the 
situation  is  considerably  more 
complicated.  The  issue  is  whether  the 
firm  will  rebound  to  the  level  that  it  can 
absorb  the  economic  impact.  It  is 
perfectly  correct  in  such  cases  to  say,  as 
one  commenter  points  out.  that 
"additional  costs  imposed  by 
regulations  are  certainly  relevant  since 
the  added  cost  of  regulations  will  make 
it  that  much  more  difficult  for  the  firm 
to  achieve  profitabilitv  "  Rulemaking 
Record.  Exhibit  89-37.  p.  33.  The 
problem  is  that  it  is  extremely  difficult 
to  predict  from  a  negative  profit  rate 
how  far  a  firm  may  rebound  One 
reasonable  assumption  (given  the  verv 
limited  data)  is  that  a  rebounding  firm 
will  achieve  median  profits.  If  that  is  the 


case.  then,  as  the  Department's  initial 
analysis  indicated,  the  firm  will  not  fail 
even  given  the  economic  impact  of  the 
regulations.  See  Rulemaking  Record, 
Exhibit  80.  Exhibit  P. 

The  Department's  analysis,  moreover, 
is  based  on  the  assumption  that  coal 
mine  operators  (other  than  culm-bank 
operations,  discussed  below)  will  be 
unable  to  pass  through  any  of  the  costs 
associated  with  the  Department's  rule. 
That  assumption  is  based  on  a  worst- 
case  scenario  for  analytical  purposes, 
and  it  does  not  necessarily  reflect  the 
current  state  of  the  energy  industry. 
Although  the  recent  deregulation  of 
electric  utilities  has  led  to  considerable 
reorganization,  the  use  of  coal  is  both 
extensive  and  increasing.  In  general, 
electric  utilities  currently  are  taking 
advantage  of  the  opportunities 
presented  by  deregulation  to  deal  with 
expanding  demand  by  management, 
rather  than  by  making  major 
investments  in  new  generating  capacity. 
In  this  environment,  natural  gas  and  oil 
are  attractive,  in  part,  because  they  are 
used  to  meet  on-peak  demand  for 
electricity.  As  a  result,  most  generation 
capacity,  now  in  use  and  currently 
planned,  is  gas-fired.  The  relatively  low- 
capital  cost  of  gas-  or  oil-fired 
generation  capacity  (despite  the 
relatively  high  fuel  cost)  makes  these 
fuels  cost-effective  for  the  low  capacity 
utilization  associated  with  on-peak 
power  production.  Coal,  however,  is  the 
mainstay  of  off-peak,  baseline  electricity 
generation.  The  different  use  pattern  is 
reflected  by  different  capacity 
utilization  rates.  In  1996.  for  example, 
capacity  utilization  was  63  percent  for 
coal-fired  power  plants  but  only  20 
percent  for  natural  gas  power  plants  and 
1 1  percent  for  oil-fired  plants.  (EIA, 
"Challenges.  "  Chapter  1,  p.  1-4).  In 
baseline  power  generation,  coal  faces 
less  competitive  pressure  and  more 
opportunities  for  investment  in  new- 
capacity.  Run-of-stream  hydroelectric 
power  is  limited,  as  is  the  potential  for 
its  expansion.  Nuclear  generation 
capacity  is  declining  because  old  plants 
are  coming  off  line,  and  no  new  ones  are 
being  built.  As  a  consequence,  utilities 
are  burning  more  coal — not  less — and 
this  trend  is  expected  to  continue. 

It  is  certainly  true  that  long-term  high- 
price  contracts  for  coal  are  giving  way 
to  shorter  term  contracts  with  more 
flexibility.  Yet  even  here  there  are 
mitigating  factors.  Only  about  half  of 
current  contracts  will  expire  by  2005. 
The  impetus  for  the  shift  away  from 
long-term  contracts  was  stimulated  by 
stabilization  of  other  fuel  prices  at 
moderate  levels,  but  quite  recently  oil 
prices  have  shot  up  again.  The  point  is 
that  the  current  market  still  offers 


considerable  opportunities  for  passing 
costs  to  consumers. 

Available  information  indicates  that 
most  of  the  downward  pressure  on  coal 
prices  is  flowing  from  developments 
within  the  coal  industry  and  intra- 
industry  competition.  Coal  producers  as 
a  whole  have  increased  their 
productivity  and  lowered  their  costs. 
Cost  reduction  has  resulted  from 
improved  management  of  mining 
operations  and  delivery,  introduction  of 
new  technology  (e.g..  longwall  mining), 
investment  in  more  productive 
equipment,  consolidation  to  achieve 
economies  of  scale,  closure  of  high-cost 
mines,  and  takeover  and  restructuring  of 
high  cost  mines  to  operate  them  more 
economically.  The  EIA  has  observed 
that  "the  relationship  between  coal 
prices  and  productivity  gains  is  circular: 
Productivity  gains  allow  coal  prices  to 
be  lowered  and  price  declines  induce 
actions  by  coal  producers  that  raise 
productivity  and  cut  costs"  (EIA. 
•Challenges,"  Chapter  1,  p.  1-12).  The 
problem  that  small  coal  mines  face  is 
that  they  are  less  able  than  large  mines 
to  implement  such  productivity 
enhancing  measures.  As  a  result,  small 
inefficient  coal  mine  operators  are  being 
squeezed  by  larger  more  efficient  mine 
operators. 

Rapidly  increasing  productivity, 
however,  does  not  preclude  the  coal 
industry  as  a  whole  from  increasing  its 
prices  in  the  short  run  to  recoup 
regulatory  compliance  costs.  These  costs 
are  small.  Based  on  West  Virginia 
insurance  rates,  the  increase  in 
insurance  rates  would  translate  into  a 
one-time  increase  in  labor  costs  of  1.2 
percent  a  year.  By  contrast,  labor 
productivity  (tons  per  miner  hour) 
increased  by  an  average  of  6.9  percent 
each  year  from  1980  to  1996  (EIA, 
■Challenges,"  Chapter  1,  p.  1-12).  This 
annual  productivity  increase — five  or 
six  times  as  large  as  the  estimated 
impact  of  the  regulation — would  allow 
the  coal  industry  to  pass  through  costs 
of  the  rule  without  raising  prices  at  all. 
Only  a  small  one-time  diminution  in  the 
reduction  of  the  price  of  coal  would  be 
needed. 

It  is  true  that  small  mines  cannot 
increase  prices  beyond  those  of  larger 
counterparts  and  stay  competitive.  The 
analysis  of  relative  impacts  indicates 
that  very  small,  underground  coal  mines 
may  be  able  to  pass  through  one  quarter 
to  one  half  of  their  costs  of  the  rule  to 
consumers  under  the  cover  of  larger 
mines  passing  all  of  their  costs  of  the 
rule  through  to  consumers.  The 
Department's  preliminary  economic 
analysis  treated  pass-through  of  costs  of 
the  rule  essentially  as  a  factor  that  could 
mitigate  to  some  extent — not  prevent — 


impacts  on  profits.  See  Rulemaking 
Record.  Exhibit  80.  pp.  52-56.  For  the 
reasons  outlined  above,  the  Department 
continues  to  believe  that  this  is  the  case. 
Because  of  the  difficulty  of  quantifying 
these  effects,  however,  the  quantitative 
analysis  will  continue  to  assume  zero 
cost  pass-through.  The  uncertainty  as  to 
the  extent  to  which  costs  can  be  passed 
through  does  not  mean  that  the 
Department  is  unable  to  estimate 
impacts,  however.  Rather,  the 
assumptions  that  the  analysis  made  to 
deal  with  the  imcertainty  result  in 
estimates  of  impacts  on  profits  and 
closures  that  are  known  to  be  biased 
upwcird — as  is  appropriate  for  a 
conservative  analysis  of  impacts. 

The  market  for  anthracite  coal  is 
significantly  more  sheltered  from  price 
competition  than  the  market  for 
bitiuninous  coal.  Since  1996,  a  majority 
of  anthracite  production  has  been 
accounted  for  by  culm  bank  operations. 
These  operations  salvage  previously- 
mined  anthracite  from  old  mine  tailings 
on  the  surface.  The  market  for  these 
operations  (and  potentially  for  other 
anthracite  mines)  is  nearby  power 
plants.  Most  of  these  plants  are 
cogeneration  plants,  which  produce 
heat  or  steam  for  industrial  use  as  their 
principal  output,  and  then  generate 
electric  power  as  a  byproduct.  Some, 
however,  are  small  power  plants  built 
solely  to  use  anthracite  from  culm 
banks.  The  Public  Utility  Regulatory 
Policies  Act  of  1978,  Pub.  L.  95-617,  92 
Stat.  3117(1978),  requires  electric 
utilities  to  purchase  electric  energy  from 
cogeneration  facilities  and  other 
qualifying  small  power  production 
facilities.  The  Act  goes  on  to  stipulate 
that  the  price  at  which  utilities  piux:hase 
electric  energy  may  not  exceed  "the 
incremental  cost  to  the  electric  utility  of 
alternative  electric  energy."  16  U.S.C. 
824a-3(b).  Since  most  of  the  electricity 
generated  with  the  anthracite  is  a 
byproduct  of  steam  and  heat  produced 
for  other  purposes  and  the  capacity  is 
already  installed,  the  incremental  cost 
of  power  to  utilities  is  virtually  certain 
to  provide  sufficient  revenue  to  make 
these  anthracite  operations 
economically  viable,  despite  the  costs  of 
the  rule.  If  anything,  anthracite  from 
culm  banks  is  likely  to  become  more 
competitive  as  the  prices  of  other  fuels 
used  to  generate  electricity  rise.  Indeed, 
anthracite  culm  banks  are  the  only  part 
of  the  coal  mining  industry  in  which 
both  the  number  of  very  small 
operations  and  the  number  of 
employees  have  expanded  substantially 
over  the  last  10  to  15  years. 

The  broader  market  for  anthracite 
includes  metallurgical  uses  and  other 
specialty  markets.  This  provides 


anthracite  with  a  degree  of  product 
differentiation  that  bitiuninous  coal 
does  not  have.  The  economic  forces  in 
the  anthracite  mining  industry  are 
significantly  different  from  those  in  the 
bituminous  coal  mining  indusfcn,'.  In 
anthracite,  there  are  no  large  mines,  no 
high-productivity  mines,  and  generally 
not  the  geological  conditions  that  are 
favorable  to  large-scale  equipment  or 
techniques  that  would  allow  increases 
in  productivity.  Instead  of  a  steady 
increase  in  output,  anthracite 
production  (exclusive  of  culm  banks) 
fell  by  19  percent  between  1986  and 
1997.  Together  with  the  rise  of 
anthracite  salvage  operations,  this 
decline  appears  to  reflect  exhaustion  of 
anthracite  deposits  that  can  be  mined 
economically,  rather  than  the  sort  of 
fierce  competition  characterized  by 
highly  elastic  demand. 

One  comment  argues  that  the 
Department's  initial  regulatory 
flexibility  analysis  did  not  properly 
analyze  the  effect  of  its  rule  on  coal 
mine  construction  and  transportation 
contractors,  as  well  as  on  other  small 
businesses  performing  services  at  mine 
sites.  The  Department  acknowledged 
that  its  rule  would  have  an  effect  on 
entities  in  the  "Coal  Mining  Services" 
industry,  and  estimated  that  of  275 
firms  listed  in  data  available  from  the 
Small  Business  Administration,  no  more 
than  209  were  small  businesses  within 
the  SBA's  definition  (less  than  $5 
million  in  annual  receipts).  The 
Department  recognized,  however,  that 
this  number  might  luiderstate  the 
number  of  coal  mine  construction  and 
coal  transportation  companies.  64  FR 
55008  (Oct.  8.  1999). 

The  RFA  does  not  require,  however, 
that  the  Department  determine  precisely 
the  economic  effect  on  small  businesses 
where  it  is  not  feasible  to  do  so.  Instead, 
it  requires  only  that  the  initial 
regulatory  flexibility  analysis  "describe 
the  impact  of  the  rule  on  small  entities.  " 
5  U.S.C.  603(a).  The  Department's  initial 
regulatory  flexibility  analysis  described 
the  impact  of  its  proposed  regulations 
based  on  an  economic  analysis.  The 
economic  analysis  projected  an  increase 
in  the  approval  rate  of  black  lung  claims 
payable  by  responsible  operators  and  a 
temporary  increase  in  the  niunber  of 
claims  filed.  To  the  extent  that  coal 
mine  contractors  obtain  insurance  to 
spread  the  risk  of  potential  liability 
under  the  Act,  the  Department's  initial 
regulatory  flexibility  analysis  of  the 
resulting  increase  in  insurance 
premiums  was  also  relevant  to  those 
entities.  In  the  absence  of  a  more  precise 
estimate  of  the  number  of  entities 
involved,  however,  and  the  manner  in 
which  those  entities  ciu-rently  absorb 


the  costs  imposed  by  the  Black  Lung 
Benefits  Act,  the  Department's  initial 
regulator)-  flexibility  analysis  fulfilled 
the  requirements  of  the  RFA  by 
identifying  a  potential  impact  on  the 
coal  mine  contracting  industry. 

Thus,  the  Department  does  not 
believe  the  comments  undermine  the 
validity  of  its  initial  regulatory 
flexibility  analysis,  or  of  the  economic 
analysis  that  the  Department  used  in 
preparing  it.  Both  analyses  describe  the 
impact  that  the  revised  regulations  are 
likely  to  have  on  small  coal  mine 
operators,  and  both  analyses 
acknowledge  that  this  impact  may  be 
sufficient  to  make  the  mining  of  coal 
uneconomical  for  some.  64  FR  55008-09 
(Oct.  8,  1999):  Rulemaking  Record. 
Exhibit  80,  pp.  44-46,  52.  The 
Department's  proposal,  and  its 
discussion  of  possible  alternatives 
intended  to  mitigate  the  impact  of  the 
proposal  on  small  businesses,  were 
made  with  full  knowledge  of  the 
projected  economic  impact. 
Accordingly,  although  the  Department 
has  committed  to  the  revision  of  the  Part 
722  regulations,  see  discussion  of 
alternatives,  below,  and  preamble  to 
Part  722.  the  Department  has  not  altered 
its  proposal  in  response  to  any  of  the 
comments  it  received  in  response  to  the 
initial  regulatory  flexibility  analysis. 

Small  Businesses  to  Which  the  Rule 
Will  Apply 

The  revised  regulations  implementing 
the  Black  Lung  Benefits  Act  will  apply, 
like  the  Act  itself,  to  coal  mine 
operators.  See.  e.g..  30  U.S.C.  932(b) 
("each  such  operator  shall  be  liable  for 
and  shall  secure  the  payment  of  benefits 
*   *   *  ").  The  term  "operator"  includes 
not  onlv  traditional  coal  mining 
companies,  but  also  employers  who 
provide  services  to  such  companies, 
including  coal  mine  construction  and 
coal  transportation  companies.  30 
U.S.C.  802(d).  In  the  initial  regulatory 
flexibility  analysis  published  in  its 
second  notice  of  proposed  rulemaking, 
the  Department  observed  that  the 
Regulator)-  Flexibility  Act  requires  an 
administrative  agency  to  use  the 
definition  of  a  "small  business" 
promulgated  by  the  Small  Business 
Administration  unless  the  agency,  after 
consulting  with  the  SBA's  Office  of 
Advocacv  and  providing  an  opportunity 
for  public  comment,  establishes  its  own 
definition.  5  U.S.C.  601(3).  (The 
Department's  regulations  do  not  apply 
to  any  small  organizations  or  small 
goverrunental  jurisdictions;  accordingly, 
the  Department's  analysis  is  limited  to 
small  businesses.)  The  Department 
therefore  announced  its  intention  to  use 
the  SBA  definition,  which  establishes 
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criteria  for  different  industries,  arranged 
by  the  Standard  Industrial  Codes  (SICs) 
used  by  the  Bureau  of  the  Census.  SBAs 
regidations  define  a  small  business  in 
the  coal  mining  industry  (SIC  Codes 
1220.  1221.  1222.  1230,' and  1231)  as 
one  with  fewer  than  500  employees  A 
small  business  in  the  coal  mining 
services  industry-  (SIC  Codes  1240  and 
1241)  is  one  with  less  than  $5  million 
in  annual  receipts.  64  FR  55007-08 
(Oct.  8.  1999) 

Based  on  1995  data,  the  Department 
determined  that  of  2,822  establishments 
in  the  coal  mining  industr>-.  2.81 1 
employed  less  than  500  people  Of 
those,  1,581  were  surface  bituminous 
mining  companies.  1009  were 
underground  bituminous  mining 
companies,  and  221  were  anthracite 
mining  companies.  The  Department 
estimated  that  no  more  than  209  of  the 
275  firms  in  the  coal  mining  services 
industrv'  would  be  considered  small 
businesses.  The  Department  observed, 
however,  that  its  estimate  did  not 
necessarily  include  all  coal  mine 
construction  and  coal  transportation 
companies,  and  that  the  precise  number 
of  such  businesses  could  not  be 
estimated  with  precision.  64  FR  55007- 
08  (Oct.  8,  1999). 

More  recent  data  available  from  the 
Mine  Safety  and  Health  Administration 
suggest  that  the  composition  of  the  coal 
industr\'  has  not  changed  significantly. 
In  1997'.  2,568  of  2,578  establishments 
in  the  coal  mining  industry-  employed 
less  than  500  people.  Of  these.  1,441 
were  surface  bituminous  mining 
companies.  913  were  underground 
bituminous  mining  companies,  and  214 
were  anthracite  mining  companies. 
Census  figures  available  from  the  Small 
Business  .Administration  do  not  allow 
the  Department  to  calculate  how  many 
of  the  317  firms  in  the  coal  mining 
services  industry-  would  be  considered 
small  businesses,  because  those  figures 
do  not  contain  sufficient  information  on 
the  revenues  of  those  firms. 

Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements  of 
the  Rule 

In  its  initial  regulator,-  flexibility 
analysis,  the  Department  observed  that 
its  proposed  revisions  would  not 
impose  any  additional  reporting  or 
recordkeeping  requirements  on  small 
businesses.  The  Department  stated  that 
the  compliance  requirements  of  the  rule 
w-ere  laugely  economic  in  impact.  The 
Department  projected  its  regulatory 
revisions  would  increase  the  cost  of 
commercial  insurance  (through 
increased  premiums)  purchased  by  coal 
mine  operators  to  secure  their  benefits 
liability  under  the  Act.  The  Department 


also  projected  an  increase  in  the 
potential  exposure  of  operators  who  are 
authorized  to  self-insure  their  liability 
under  the  Act.  A  summary  of  these 
additional  costs  was  published  in  the 
Department's  initial  regulatory 
flexibility  analysis.  64  FR  55008-09 
(Oct.  8.  1999).  in  addition,  the 
Department  observed  that  coal  mine 
operators  that  did  not  purchase 
insurance,  either  because  they  were  self- 
insured,  or  because  they  were  not 
required  to  secure  benefits,  or  because 
they  had  ignored  the  Act's  security 
requirement,  would  face  additional 
burdens.  These  burdens  included 
responding  more  promptly  to  notice 
from  the  Department  that  a  claim  had 
been  filed  by  one  of  their  former 
employees,  and  posting  security  in  the 
event  that  they  were  held  liable  for  the 
payment  of  benefits  on  an  individual 
claim.  Operators  that  had  been 
authorized  to  self-insure  their  liability 
under  the  Act  would  be  required  to 
maintain  security  for  claims  filed 
against  them,  even  after  they  ceased 
mining  coal.  Finally,  the  Department 
observed  that  the  regulatory  revisions 
enhanced  its  ability  to  enforce  civil 
money  penalties  against  operators  that 
failed  to  comply  with  the  Act's  security 
requirements.  64  FR  55008-09  (Oct.  8, 
1999). 

The  regulatory  revisions  in  the 
Department's  final  rule  do  not 
significantly  change  the  costs  identified 
by  the  Department's  initial  regulatory 
fiexibility  analysis.  Specifically,  only 
one  of  the  changes  that  the  Department 
has  adopted  in  this  final  rule  in 
response  to  public  comments  has  cost 
implications.  The  Department  has 
eliminated  the  notice  of  initial  finding, 
a  document  that  the  Department 
currently  uses  to  deny  claims  informally 
before  the  district  director.  Both  the  first 
and  second  notices  of  proposed 
rulemaking  proposed  the  continued  use 
of  this  document.  Eliminating  issuance 
of  initial  findings  will  decrease  operator 
costs  in  all  cases  by  reducing  the 
numbers  of  responses  that  coal  mine 
operators  have  to  file  with  the 
Department.  Eliminating  this  documnent, 
however,  will  also  require  that  coal 
mine  operators  undertake  the 
development  of  responsible  operator 
evidence  (evidence  showing  that 
another  entity  that  employed  the  miner 
should  be  the  responsible  operator)  in  a 
number  of  additional  cases.  Under  the 
Department's  second  notice  of  proposed 
rulemaking,  coal  mine  operators  would 
not  have  been  required  to  develop 
responsible  operator  evidence  in  cases 
in  which  the  claimant  failed  to  respond 
to  the  Department's  notice  of  initial 


finding  denying  their  claims.  Under  the 
final  rule,  a  coal  mine  operator  may  not 
know  whether  the  claimant  is  interested 
in  pursuing  his  claim  (unless  the 
claimant  withdraws  his  application 
under  §  725.306)  until  after  that  operator 
has  developed  its  responsible  operator 
evidence. 

The  Department  believes  that  the 
costs  resulting  from  this  revision  will 
have  only  a  minor  impact  on  its 
previous  estimate  of  the  costs  of  the 
rule.  As  an  initial  matter,  the 
Department  estimates  that  this  revision 
will  affect  less  than  10  percent  of  all 
responsible  operator  cases.  In  FY  1999, 
a  total  of  5,724  cases  were  filed.  The 
Department  estimates  that  just  over  75 
percent  of  these  claims,  or  4,293,  were 
claims  involving  potential  responsible 
operator  liability.  Ten  percent  of  this 
number  is  429.  The  Department's 
economic  analysis  assumed  that  an 
additional  1,720  operator  cases  will  be 
filed  each  year  for  two  years  following 
issuance  of  the  Department's  final  ndes. 
Ten  percent  of  this  number  is  172.  In 
each  of  the  next  two  years,  then,  the 
revision  will  cause  the  additional 
development  of  responsible  operator 
evidence  in  only  601  claims.  Under  the 
proposed  rule  in  the  Department's 
second  notice,  however,  operators 
would  also  have  had  to  develop  such 
evidence  in  the  30  percent  of  such  cases 
that  proceed  beyond  adjudication  by  the 
district  director.  Consequently,  the 
Department's  final  rule  will  require 
additional  evidentiary  development  in 
only  the  remaining  70  percent  of  cases, 
or  421  cases.  The  Department  has  no 
way  of  accurately  estimating  the  costs  of 
developing  such  evidence.  However,  a 
rough  estimate  can  be  made  using 
information  in  M&R's  first  analysis. 
M&R  estimated  that  the  total  cost  to 
operators  in  defending  claims  that  were 
resolved  at  the  district  director  level 
was  approximately  $3,000.  Rulemaking 
Record,  Exhibit  5-160,  Appendix  5,  p. 
24.  This  figure  included  not  only  the 
development  of  responsible  operator 
evidence  but,  under  the  Department's 
first  proposal  (to  which  M&R  was 
responding),  of  all  medical  evidence  as 
well.  Although  the  cost  of  developing 
medical  evidence  is  typically  much 
higher  than  the  cost  of  operator 
evidence,  because  it  involves  payments 
to  expert  witnesses,  the  Department  will 
assume  that  half  of  these  defense  costs 
represent  the  cost  of  developing 
responsible  operator  evidence. 
Accordingly,  the  total  additional  costs 
imposed  by  this  revision  are  not  likely 
to  exceed  S631.050  (70  percent  of  601 
claims  times  $1,500)  in  each  of  the  first 
two  years,  and  will  drop  to  no  more 


Federal  Register / Vol.  65,  No.  245 / Wednesday,  December  20,  2000 /Rules  and  Regulations 


80041 


than  $450,450  (70  percent  of  429  claims 
times  $1,500)  for  each  year  thereafter.  In 
light  of  the  point  estimate  of  $57.56 
million  in  annual  costs  identified  by  the 
Department's  economic  analysis  of  the 
proposed  rule,  these  additional  costs  are 
not  significant.  In  any  event,  these 
additional  costs  will  be  at  least  partially 
offset  by  the  savings  realized  in  all  cases 
from  the  reduced  number  of  required 
operator  responses.  In  addition,  the 
Department's  decision  to  permit  the 
district  director  to  refer  a  case  to  the 
Office  of  Administrative  Law  Judges 
with  no  more  than  one  operator  as  a 
party  to  the  claim  will  result  in 
additional  savings  to  coal  mine 
operators  in  some  cases. 

Description  of  Steps  the  Agency  has 
Taken  to  Minimize  the  Impact  on  Small 
Entities  Consistent  With  the  Stated 
Obiectives  of  Applicable  Statutes; 
Discussion  of  Alternatives 

The  primary  objective  of  the  Black 
Lung  Benefits  Act  is  set  forth  in  §  901 
of  the  Act: 

It  is,  therefore,  the  purpose  of  this 
subchapter  to  provide  benefits,  in 
cooperation  with  the  States,  to  coal  miners 
who  are  totally  disabled  due  to 
pneumoconiosis  and  to  the  surviving 
dependents  of  miners  whose  death  was  due 
to  such  disease;  and  to  ensure  that  in  the 
future  adequate  benefits  are  provided  to  coal 
miners  and  their  dependents  in  the  event  of 
their  death  or  total  disability  due  to 
pneumoconiosis. 

30  U.S.C.  901.  The  statute  also  seeks  to 
ensure,  however,  that  liability  for  a 
miner's  benefits  is  borne  by  the  entity 
most  responsible  for  the  development  of 
that  miner's  totally  disabling . 
pneumoconiosis.  Prior  to  1978,  claims 
that  were  not  paid  by  individual  coal 
mine  operators  were  paid  by  the  federal 
government  from  general  revenues.  In 
1978,  Congress  created  the  Black  Lung 
Disability  Trust  Fund,  financed  by  an 
excise  tax  on  coal  production,  to  assume 
the  payment  of  benefits  in  cases  for 
which  no  individual  operator  bore 
liability.  Congress  clearly  indicated  its 
preference  that  the  Trust  Fund  should 
be  considered  a  payment  source  of  last 
resort.  In  discussing  the  successor 
operator  provisions  of  the  Black  Lung 
Benefits  Reform  Act  of  1977,  enacted  in 
1978,  the  Senate  Committee  on  Human 
Resources,  whose  bill  contained  the 
provisions  ultimately  included  in  the 
Act,  stated:  "It  is  further  the  intention 
of  this  section,  with  respect  to  claims 
[in]  which  the  miner  worked  on  or  after 
January  1;  1970,  to  ensiue  that 
individual  coal  mine  operators  rather 
than  the  trust  fund  bear  the  liability  for 
claims  arising  out  of  such  operator's 
mine,  to  the  maximum  extent  feasible." 


S.  Rep.  95-209,  95th  Cong.,  1st  Sess.  9 
(1977),  reprinted  in  House  Comm.  On 
Educ.  And  Labor,  96th  Cong.,  Black 
Lung  Benefits  Reform  Act  and  Black 
Lung  Benefits  Revenue  Act  of  1977,  612 
(Comm.  Print). 

In  its  initial  regulatory  flexibility 
analysis,  the  Department  observed  that 
these  two  principles  severely 
constrained  its  ability  to  select 
alternatives  that  the  Department  had 
identified  as  potentially  providing  relief 
for  small  coal  mine  operators.  The 
Department  discussed  several 
alternatives,  including  adjusting  a 
miner's  entitlement  criteria  according  to 
the  size  of  the  operator  that  would  be 
considered  the  responsible  operator 
under  the  Department's  regulations.  A 
second  alternative  would  have  limited 
the  liability  of  certain  employers.  These 
employers  might  include  those  that  met 
either  the  SBA  definition  of  a  small 
business  (over  90  percent  of  the 
industry)  or  those  employers  with  fewer 
than  20  employees,  companies  that  the 
Department's  economic  analysis  had 
identified  as  most  vulnerable.  In  such 
cases,  the  Department  considered 
imposing  liability  on  larger  operators  or 
on  the  Black  Lung  Disability  Trust 
Fund.  The  Department  rejected  both 
alternatives,  however,  as  contrary  to  the 
intent  of  Congress  as  expressed  in  the 
Black  Lung  Benefits  Act.  64  FR  55009 
(Oct.  8,  1999).  The  Department  did 
provide  relief  to  small  mining 
companies  in  its  revised  regulations 
govemiftg  the  assessment  of  civil  money 
penalties  for  an  operator's  failure  to 
secure  the  payment  of  benefits.  20  CFR 
Part  726,  Subpart  D.  These  regulations 
specifically  assess  a  smaller  base 
penalty  amount  on  a  smaller  employer, 
i.e.,  one  with  few  miner-employees. 
Finally,  the  Department  invited 
comment  from  interested  parties  as  to 
other  alternatives  that  would  reduce  the 
financial  impact  of  the  rules  on  the 
small  business  community. 

A  number  of  comments  suggest  that 
by  inviting  comments  as  to  other 
alternatives,  the  Department  abdicated 
its  responsibilities  under  the  Regulator,- 
Flexibility  Act.  The  Department  does 
not  agree.  Nothing  in  the  RFA  requires 
an  agency  to  forego  rulemaking  because 
the  regulated  community  is  unhappy 
with  the  alternatives  that  the  agency 
considered  in  its  initial  regulatory- 
flexibility  analysis,  or  because  that 
community  has  proposed  additional 
alternatives.  On  the  contrary-,  the  RFA 
encovu-ages  agencies  to  notify  small 
businesses  of  proposed  rulemaking 
activities  precisely  so  that  those  small 
businesses  may  participate  in  the 
identification  of  additional  alternatives 


that  might  reduce  the  impact  of  the  rule. 
See  5  U.S.C.  609(a). 

The  National  Mining  Association 
(NMA),  endorsed  by  a  number  of  other 
commenters,  has  identified  six 
alternatives  that  it  believes  the 
Department  should  have  considered:  (1 ) 
establish  a  fund  to  insure  coal  mine 
operators  for  federal  black  lung  claims 
on  a  first  dollar  basis  under  the 
authoritv  granted  the  Department  by  30 
U.S.C.  943;  (2)  establish  a  fund  to 
reinsure  coal  mine  operators  for  federal 
black  lung  claims  on  a  specific  or 
aggregate  of  loss  basis,  also  under  the 
authority  granted  the  Department  by  30 
U.S.C.  943;  (3)  name  only  the  most 
likely  responsible  operator;  (4)  establish 
criteria  to  determine  when  a  state  black 
lung  program  is  sufficient  to  end  the 
federal  program  in  that  state;  (5)  allow 
settlement  of  federal  black  lung  claims; 
and  (6)  establish  cost-containment 
mechanisms  for  health  care  providers. 
Rulemaking  Record,  Exhibit  89-37,  p. 
31.  The  M&R  analysis  similarly  suggests 
the  first  four  alternatives,  although  it 
would  apply  the  third  alternative 
(naming  the  most  likely  operator)  only 
where  that  operator  is  a  small  coal  mine 
operator.  In  addition,  the  M&R  analysis 
suggests  that  the  Department  establish  a 
formal,  ongoing  review  of  state  workers' 
compensation  programs  to  determine 
whether  they  are  sufficient  to  permit  the 
Secretary  to  declare  the  federal  program 
inapplicable  to  miners  in  particular 
states.  Rulemaking  Record,  Exhibit  89- 
37,  Appendix  A.  M&R  at  pp.  17-18.  The 
Department  will  consider  these 
alternatives  in  order. 

1.  Exercising  the  authority  of  30 
use.  943  (NMA  alternatives  1  and  2. 
M&R  alternatives  1  and  2).  Section  933 
of  the  Black  Lung  Benefits  Act.  30 
U.S.C.  943,  authorizes  the  Secretary  of 
Labor  to  establish  a  Black  Lung 
Compensation  Insurance  Fund  to  allow 
coal  mine  operators  to  purchase 
insurance  to  secure  their  obligations 
under  the  Act.  The  Fund  may  be  used 
to  insure  coal  mine  operators  directly, 
30  U.S.C.  943(c)(1).  or  to  enter  into 
reinsurance  agreements  with  one  or 
more  insurers  or  pools  of  insurers.  30 
U.S.C.  943(c)(2).  The  Act  provides  an 
important  limitation  on  the  Secretary's 
authority,  however:  "The  Secretary  may 
exercise  his  or  her  authority  under  this 
section  only  if.  and  to  the  extent  that, 
insurance  coverage  is  not  otherwise 
available,  at  reasonable  cost,  to 
operators  of  coal  mines"  30  U.S.C. 
943(b)  (emphasis  added).  The  record 
contains  no  evidence  that  would  allow 
the  Secretary  to  determine,  under 
subsection  (b),  that  insurance  coverage 
is  not  currently  available  at  reasonable 
cost  to  operators  of  coal  mines. 
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Consequently,  the  statute  does  not 
pennit  the  "alternative"  suggested  by 
the  commenters.  Projections  provided 
by  the  mining  and  insurance  industries, 
however,  predict  significantly  higher 
percentage  increases  in  the  cost  of 
conunercial  black  lung  insurance  if 
these  rules  become  final  The 
Department  disagrees  with  these 
projections  and  has  explained  its 
reasoning  above.  The  Department  also 
recognizes  its  obligation,  however,  to 
closely  monitor  insurance  rates, 
especially  any  increase  in  rates  that  may 
result  from  the  final  promulgation  of  the 
Department's  regulations.  To  the  extent 
that  rates  do  increase,  the  Department 
will  have  to  determine  whether  those 
increases  have  resulted  in  insurance 
becoming  unavailable  at  a  reasonable 
cost  to  coal  mine  operators,  the  statutorv 
prerequisite  for  the  Secretary's  authority 
under  30  U.S.C.  943(b). 

2.  S'aming  only  the  most  likelv 
responsible  operator  (NMA  Alternative 
3.  M&R  alternative  3),  The  NMA 
suggests  that  the  Department  name  onlv 
the  most  likely  responsible  operator, 
which  the  Ni\iA  asserts  was  the 
Department's  practice  under  its  former 
regulations  The  M&R  analysis  states 
that  the  Department  could  form  an 
insurance  fund  to  reimburse  the  Black 
Lung  Disability  Trust  Fund  for  claims  in 
which  the  most  likely  responsible 
operator  is  ultimately  determined  not  to 
be  liable  for  the  payment  of  benefits, 
thereby  imposing  an  unwarranted 
liability  on  the  Fund.  The  Department 
does  not  agree  that  it  formerly  named 
only  the  most  likely  responsible 
operator.  In  its  discussion  of  §  725.408, 
the  Department  obser\ed  that,  where 
necessary-,  it  made  more  than  one 
operator  a  party  to  a  claim  under  the 
prior  regulations.  See  preamble  to 
1^  725.408.  paragraph  (f).  In  addition, 
M&R's  solution  to  the  problem  of 
imposing  additional  risk  on  the  Trust 
Fund — that  the  Department  use  an 
"insurance  fund  "  to  reimburse  the  Trust 
Fund  for  such  claims — is  flawed  on  two 
counts:  1)  for  the  reasons  described 
above,  the  Department  cannot  establish 
an  insurance  fund  absent  a  finding  that 
insurance  is  not  available  at  reasonable 
cost:  and  2)  reimbursement  of  the  Trust 
Fund  for  such  claims  is  not  among  the 
statutorily-prescribed  uses  for  monies  in 
an  insurance  fund,  see  30  U.S.C. 
943(g)(l)(A)-(C). 

The  Department  notes,  however,  the 
continued  objection  of  a  number  of 
commenters  to  the  Department's 
proposal  that  operators  be  forced  to 
participate  in  a  joint  defense  of  the 
claimant's  eligibility,  see  preamble  to 
§  725.414.  The  Department  has  therefore 
reconsidered  its  administrative 


processing  of  cases  in  which  the 
identity  of  the  responsible  operator  is  in 
doubt.  As  revised,  the  regulations 
pennit  the  district  director  to  refer  a 
case  to  the  Office  of  Administrative  Law 
ludges  with  no  more  than  one  operator 
included  as  a  party  to  the  claim.  See 
preamble  to  §  725.418.  The  Department 
recognizes  that  this  approach  imposes 
additional  risk  on  the  Black  Lung 
Disability  Trust  Fund.  See  preamble  to 
*i  725.414.  The  Department  has 
concluded  that  this  risk  is  acceptable, 
however,  because  all  the  potentially 
liable  operators  will  be  required  to 
submit  evidence  relevant  to  the  issue  of 
operator  liability  while  the  case  is 
pending  before  the  district  director.  The 
district  director  will  thus  have  available 
all  of  the  relevant  evidence  when  he 
finally  designates  the  operator 
responsible  for  payment  of  a  claim.  That 
one  operator  will  remain  a  party  in 
further  proceedings. 

The  Department  does  not  believe  that 
this  alternative  is  a  truly  significant 
one — i.e  ,  one  which  will  provide  the 
affected  small  business  community  with 
significant  relief  from  the  costs  of  the 
Department's  regulatory  revisions.  First, 
it  will  apply  in  only  a  small  percentage 
of  cases.  The  Department  estimates  that 
less  than  10  percent  of  responsible 
operator  cases  involve  substantial 
questions  as  to  the  identity  of  the 
operator  that  should  be  liable  for  the 
payment  of  benefits.  In  addition,  only 
33  percent  of  all  cases  filed  are  referred 
to  the  Office  of  Administrative  Law 
ludges.  Accordingly,  the  Department's 
revision  will  likely  affect  only  3  percent 
of  responsible  operator  cases.  Second, 
the  additional  cost  that  would  have 
been  required  by  continued  operator 
participation  is  relatively  small.  It  is     ,  , 
true  that  operators  will  no  longer  have  ^' 
to  defend  against  an  effort  bv  the 
designated  responsible  operator  to  shift 
liability  to  them  beyond  the  district 
director  level.  Instead,  once  a  case  is 
referred  to  the  Office  of  Administrative 
Law  ludges,  if  the  designated 
responsible  operator  shows  that  it  does 
not  meet  the  criteria  for  a  responsible 
operator,  §  725.495,  liability  will  shift  to 
the  Trust  Fund.  The  costs  associated 
with  an  operator's  continued 
participation  in  a  claim  before  the  Office 
of  Administrative  Law  Judges  would 
have  been  small,  however,  because  the 
operator  would  already  have  had  to 
develop  and  submit  all  evidence 
relevant  to  the  liability  issue  while  the 
case  was  pending  before  the  district 
director.  The  final  regulations  do  not 
alter  that  requirement.  A  second  set  of 
costs  eliminated  by  the  Department's 
revision  are  those  associated  with 


monitoring  the  designated  responsible 
operator's  litigation  of  the  claimant's 
eligibility  while  the  case  is  pending 
before  the  Office  of  Administrative  Law 
Judges.  The  Department's  proposal 
would  have  permitted  a  potentially 
liable  operator  to  submit  its  own 
documentary  medical  evidence  upon 
establishing  that  the  designated 
responsible  operator  had  not  undertaken 
a  full  development  of  the  evidence.  The 
Department  does  not  believe  that  this 
situation  would  have  arisen  often,  and 
thus  believes  that  the  overall  costs 
associated  with  exercising  this  right 
were  not  significant.  The  costs  relevant 
to  both  of  these  issues  were  thus  largely 
the  costs  associated  with  hiring  an 
attorney  to  monitor  the  litigation  and,  as 
appropriate,  attend  the  hearing  or  file  a 
brief  to  argue  on  the  operator's  behalf. 
In  preparing  its  economic  analysis,  the 
Department  used  the  industry's  estimate 
of  $6,000  as  the  current  average  cost  for 
defending  a  claim  that  proceeds  beyond 
the  district  director  level.  See  preamble 
to  §  725.407.  This  cost  includes  not  only 
attorneys'  fees,  but  also  the 
development  of  evidence  relevant  to 
operator  liability  and  claimant 
eligibility.  The  Department  does  not 
believe  that  the  fees  charged  by  an 
attorney  to  monitor  the  litigation  and 
present  argument  represent  a  large 
component  of  the  estimated  costs. 
Accordingly,  in  light  of  both  the  small 
number  of  affected  cases  and  the 
minimal  expenses  involved,  the 
Department  does  not  consider  that  its 
adoption  of  this  alternative  will  result  in 
significant  savings  to  small  coal  mine 
operators. 

3.  Establish  criteria  to  determine 
when  a  state's  workers'  compensation 
program  provides  "adequate  coverage" 
for  totally  disabling  pneumoconiosis 
(NMA  alternative  4.  M&R  alternative  4). 
Section  421  of  the  Black  Lung  Benefits 
Act.  30  U.S.C.  931,  requires  the 
Secretan,'  to  publish  in  the  Federal 
Register  a  list  of  all  states  whose 
workers'  compensation  laws  provide 
"adequate  coverage"  for  occupational 
pneumoconiosis.  "The  Secretary's 
certification  that  a  state  provides 
adequate  coverage  prevents  any  claim 
for  benefits  arising  in  that  state  from 
being  adjudicated  under  the  Black  Limg 
Benefits  Act. 

The  Act  provides  certain  criteria 
states  must  meet  in  order  to  gain 
Secretarial  certification,  30  U.S.C. 
921(b)(2)(A)— (E).  It  also  provides  that 
the  Secretary  may,  by  regulation, 
establish  additional  criteria.  30  U.S.C. 
921(b)(2)(F).  In  its  first  notice  of 
proposed  rulemaking,  the  Department 
observed  that  the  applicable  regulations. 
20  CFR  Part  722  (1999),  had  not  been 
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amended  since  1973,  and  that,  in  light 
of  statutory  amendments  in  1978  and 
1981,  those  regulations  were  obsolete. 
62  FR  3347  (Jan.  22, 1997).  Accordingly, 
the  Department  proposed  to  delete  the 
specific  criteria  contained  in  Part  722. 
The  Department  proposed  replacing 
them  with  a  general  statement  that  it 
would  review  any  state's  application  for 
certification  in  light  of  the  provisions  of 
the  then-current  Act,  and  the  principle 
that  the  state  law  would  be  certified 
only  if  it  guaranteed  at  least  the  same 
compensation,  to  the  same  individuals, 
as  was  provided  by  the  Act. 

The  NMA  and  M&R  urge  the 
Department  to  develop  specific  criteria 
that  would  allow  a  state  to  determine 
what  steps  it  needs  to  take  to  allow  the 
Secretary  to  certify  its  law  as  providing 
adequate  coverage  for  occupational 
pneumoconiosis.  M&R  states  that  "[n]o 
single  alternative  would  be  more  helpful 
to  small  coal  operations  than  to  be 
required  to  provide  compensation  under 
only  one  mechanism."  M&R  at  p.  18. 
This  suggestion  would  require  the 
Department  to  update  the  criteria 
previously  set  forth  in  Part  722. 
Although  no  state  has  sought  the 
Secretary's  certification  since  1973,  the 
Department  accepts  the  commenters' 
suggestion  that  a  revision  of  the  Part  722 
criteria  will  encourage  states  to  seek  the 
certification  permitted  by  the  Act. 
Publication  of  a  current  set  of  criteria, 
however,  will  require  considerable 
study  and  additional  drafting,  and 
would  needlessly  delay  final 
promulgation  of  the  remaining 
regulations  in  the  Department's 
proposal.  Following  completion  of  that 
work,  the  Department  will  issue  a  new 
notice  of  proposed  rulemaking  in  order 
to  ensure  that  interested  parties  have  an 
opportunity  to  comment  upon  possible 
Secretarial  certification  criteria.  The 
Department  believes  that,  in  the  interim, 
the  revised  Part  722  will  accommodate 
any  state  seeking  certification. 

M&R  also  suggests  thai  the 
Department  establish  a  formal  and 
ongoing  Departmental  review  of  state 
laws  to  determine  whether  they  provide 
adequate  coverage.  The  Department 
does  not  believe  that  it  would  be 
productive  to  engage  in  such  a  review. 
States  that  revise  their  workers' 
compensation  laws  to  meet  the 
Department's  criteria  will  do  so  in  order 
to  preempt  the  application  of  the  Black 
Lung  Benefits  Act.  Those  states  will 
have  a  clear  incentive  to  submit  an 
application  to  the  Department  for  the 
appropriate  certification.  Relying  on 
states  to  initiate  the  certification  process 
thus  makes  the  most  efficient  use  of 
government  resources  at  both  the  state 
and  federal  levels. 


4.  Permit  the  settlement  of  black  lung 
claims  (NMA  Alternative  5).  The  NMA 
suggests,  without  further  explanation, 
that  permitting  the  settlement  of  black 
lung  claims  will  reduce  the  impact  of 
the  Department's  regulator}'  revisions  on 
small  coal  mine  operators.  The 
Department  believes  that  the  Black  Lung 
Benefits  Act  does  not  allow  the 
settlement  of  claims,  and  that  permitting 
the  settlement  of  claims  would  be 
contrary  to  the  objectives  of  the  Act  in 
any  event. 

The  Black  Lung  Benefits  Act 
incorporates  two  provisions  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  relevant  to 
settlements,  and  specifically  excludes  a 
third  provision.  Section  15(b)  of  the 
LHWCA,  33  U.S.C.  915(b),  renders 
invalid  any  "agreement  by  an  employee 
to  waive  his  right  to  compensation 
under  this  chapter."  Section  16,  33 
U.S.C,  916,  invalidates  any  "release 
*   *   *  of  compensation  or  benefits  due 
or  payable  under  this  chapter,  except  as 
provided  in  this  chapter,"  Together, 
these  provisions,  which  have  been  part 
of  the  LHWCA  since  its  1927  enactment, 
have  been  interpreted  to  "prevent!)  any 
private  settlement  of  a  claim  between 
the  employer  and  the  employee." 
American  Mutual  Liabilitv  Ins.  Co.  of 
Boston  V.  Lowe,  85  F.2d  625,  628  (3d 
Cir.  1936);  see  also  Lumber  Mutual 
Casualty  Ins.  Co.  of  New  York\.  Locke. 
60  F.2d  3.5,  37  (2d  Cir.  1932). 

In  1938,  Congress  amended  section  8 
of  the  Longshore  Act  to  specifically 
provide  a  settlement  procedure  in  cases 
in  which  the  injiu-ed  employee  sought 
compensation  for  permanent  or 
temporary  partial  disability.  See  Act  of 
June  25,  1938,  c.  685.  §  5,  52  Stat.  1166. 
The  federal  coiuts  have  long  interpreted 
the  section  8  procedure  as  the  only 
means  by  which  an  injured  employee 
could  validly  settle  a  claim  for 
compensation.  See,  e.g.,  Norfolk 
Shipbuilding  Sr  Drydock  Corp.  v.  Nance. 
858  F.2d  182,  185-6  (4th  Cir.  1988), 
cert,  denied,  492  U.S.  911  (1989): 
Oceanic  Butler  V.  Nordahl.  842  F.2d 
773,  776  n.  3  (5th  Cir.  1988).  In 
incorporating  certain  procedures  of  the 
LHWCA  into  the  Black  Lung  Benefits 
Act,  however,  Congress  specifically 
excluded  LHWCA  §  8.  See  list  of 
excluded  provisions  in  30  U.S.C.  932(a). 
Moreover,  although  Congress  authorized 
the  Secretary  to  var}'  the  terms  of 
incorporated  LHWCA  provisions  in 
order  to  administer  the  Black  Lung 
Benefits  Act.  it  forbade  the  Department 
from  promulgating  provisions  that  were 
"inconsistent  with  those  specifically 
excluded  *   *   *."  By  this  language. 
Congress  expressed  its  intention  that  the 
Secretary  not  use  the  broad  pow  ers 


granted  her  by  the  Black  Lung  Benefits 
Act  to  provide  by  regulation  the 
substance  of  provisions  that  Congress 
had  explicitly  declined  to  incorporate. 
See  Senate  Conference  Committee 
Report,  reprinted  in  Committee  Print. 
94th  Cong.,  1st  Sess..  Legislative  History 
of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  at  1624  ("The 
Secretar\'  of  Labor  is  also  authorized  to 
publish  additional  provisions  by 
regulation,  together  with  all  or  part  of 
the  applicable  provisions  of  said  Act 
other  than  those  specifically  excluded 
*   *   *."),  quoted  in  D/recfor,  OU'CPv. 
National  Mines  Corp..  554  F.2d  1267. 
1274  n.  31  (4th  Cir.  1977). 

Congress's  decision  to  exclude  the 
settlement  provisions  of  LHWCA 
section  8  when  it  incorporated  other 
LHWCA  provisions  makes  sense.  When 
Congress  enacted  the  Black  Lung 
Benefits  Act  in  1969.  and  when  it 
amended  the  list  of  excluded  sections  in 
1972.  section  8  permitted  only  the 
settlement  of  claims  for  partial 
disability.  Because  benefits  under  the 
Black  Lung  Benefits  Act  are  available 
only  to  miners  who  are  totally  disabled 
due  to  pneumoconiosis,  and  to  the 
survivors  of  miners  who  die  from  that 
disease,  there  was  no  reason  to 
incorporate  section  8.  Congress 
amended  section  8  in  1972  to  allow 
settlement  of  claims  for  total  disability, 
and  again  in  1984  to  permit  the 
settlement  of  survivors'  claims.  Pub.  L. 
92-576.  §20.  86  Stat.  1264  (1972):  Pub. 
L.  98-426.  §  8(f),  98  Stat.  1646  (1984). 
Congress  did  not  revisit  its  exclusion  of 
Longshore  Act  provisions  from  the 
Black  Lung  Benefits  Act  on  either 
occasion,  even  though  Congress 
specifically  amended  the  relevant 
statutorv  section  in  the  Black  Lung 
Benefits  Act,  30  U.S.C.  932(a),  in  the 
course  of  amending  the  LHWCA  in 
1984.  See  Pub.  L.  98-426.  §  28(h)(i),  98 
Stat.  1655  (1984). 

The  Department  thus  believes  that 
Congress  has  expressed  its  intent  not  to 
permit  the  settlement  of  claims  for  black 
lung  benefits.  Moreover,  the  Department 
believes  that  this  decision  is  supported 
by  sound  policy  considerations.  The 
Black  Limg  Benefits  Act  is  intended  to 
provide  benefits  (37  and  1/2  percent  of 
the  monthly  pay  for  a  federal  employee 
in  grade  GS-2,  step  1.  augmented  for 
additional  dependents)  to  miners  who 
are  totally  disabled  due  to 
pneumoconiosis  and  to  the  survivors  of 
miners  who  die  due  to  the  disease.  30 
U.S.C.  922(a).  "Providing  a  minimum 
level  of  income  for  eligible  miners 
disabled  by  black  lung  is  at  the  heart  of 
the  statute."  Harman  Mining  Co.  v. 
Stewart.  826  F.2d  1388.  1390  (4th  Cir. 
1987).  Interpreting  the  Act  so  as  to 
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permit  a  totally  disabled  miner  to  accept 
a  settlement  that  reduces  that  minimum 
level  of  benefits  would  thus  contravene 
one  of  the  basic  objectives  of  the  Act. 
Former  coal  miners  tend  to  applv  for 
black  lung  benefits  shortly  after  thev 
leave  employment  in  the  coal  industrv 
or  when  they  retire,  usually  at  the  same 
time  they  file  an  application  for  Social 
Security  benefits,  rather  than  in 
response  to  a  specific  diagnosis  or 
injur\-  The  population  of  claimants  thus 
tends  to  be  significantly  different  than  is 
the  case  with  the  population  of  claims 
under  other  workers'  compensation 
programs,  including  the  LHVVCA. 
Because  of  the  latent,  progressive  nature 
of  pneumoconiosis,  see  preamble  to 
§  725.309.  a  substantial  number  of 
applicants  whose  initial  claims  are 
denied  are  ultimately  determined  to  be 
eligible  for  black  lung  benefits.  In  its 
second  notice  of  proposed  rulemaking, 
the  Department  observed  that  the 
approval  rate  for  subsequent  claims 
filed  by  miners  whose  initial  claims 
were  denied  (10  56  percent)  is  higher 
than  the  approval  rate  for  first-time 
applicants  (7  47  percent).  64  FR  54984 
(Oct.  8,  1999).  These  statistics 
demonstrate  that  first-time  applicants 
may  not  fully  appreciate  the  extent  to 
which  they  may  be  affected  by 
pneumoconiosis  later  in  life.  As  a  result, 
the  Department  believes  that  it  would  be 
inappropriate  to  encourage  or  permit 
such  applicants  to  bargain  away  the 
minimum  level  of  benefits  guaranteed 
them  by  Congress.  Accordingly,  the 
Department  does  not  accept  the 
suggestion  that  permitting  settlement, 
even  if  it  were  not  forbidden  by  the  Act. 
represents  an  alternative  to  the 
Department's  rule  that  is  consistent  with 
the  objectives  of  the  Black  Lung  Benefits 
Act. 

5.  Establish  cost-containment 
mechanisms  for  health  care  providers 
(NMA  alternative  6). 

Through  the  incorporation  of  LHVVCA 
§  7,  the  Black  Lung  Benefits  Act  requires 
responsible  coal  mine  operators  and  the 
Black  Lung  Disability  Trust  Fund  to 
provide  medical  benefits  to  miners  who 
meet  the  Acts  eligibility  criteria.  33 
U.S.C.  907.  as  incorporated  into  the 
Black  Lung  Benefits  Act  by  30  US  C. 
932(a).  The  Department's  regulations 
require  that  a  miner  be  provided  'such 
medical,  surgical,  and  other  attendance 
and  treatment,  nursing  and  hospital 
services,  medicine  and  apparatus,  and 
any  other  medical  service  or  supply,  for 
such  periods  as  the  nature  of  the  miner's 
pneumoconiosis  •   *   •  and  disability 
require."  20  CFR  725.701(b)  (1999).  In 
Fiscal  Year  1998.  the  Trust  Fund  paid 
approximately  S82.1  million  for  the 
medical  treatment  of  eligible  miners. 


processing  approximately  620,000  bills. 
CDWCP  Annual  Report  to  Congress,  FY 
1998,  p.  18 

The  Department  has  already  adopted 
a  variety  of  cost-containment  measures 
to  reduce  medical  treatment  costs  paid 
by  the  Trust  Fund.  The  Departments 
guidelines  for  the  payment  of 
medication  expenses  were  derived  from 
the  system  used  by  the  United  Mine 
Workers  of  America  Health  and 
Retirement  Funds  in  light  of  the  similar 
populations  served  by  the  UMWA 
Funds  and  the  Trust  Fund.  The 
Department  updates  its  list  of  allowable 
charges  for  various  drugs  on  a  monthly 
basis  and  for  treatment  procedures  on  a 
periodic  basis  to  ensure  that  it  does  not 
reimburse  miners  and  their  medical 
providers  an  amount  above  what  is 
usual  and  customary  for  the  beneficiary 
population.  The  Medical  Director  of  the 
Department's  Office  of  Workers' 
Compensation  Programs  reviews 
medications  that  have  not  previously 
been  approved  for  inclusion  on  the 
Department's  list. 

The  Department  also  carefully  screens 
inpatient  service  bills  for  both  an 
acceptable  diagnosis  and  an 
"appropriate"  treatment  based  upon  the 
diagnosis  and  procedure  codes  present 
on  the  Universal  Billing  Form.  These 
diagnoses  and  treatments  are  compared 
to  a  set  of  algorithms  that  take  into 
account  whether  the  diagnoses  are 
related  to  pneumoconiosis,  the  severity 
of  covered  and  non-covered  conditions, 
and  the  character  of  the  procedures.  The 
program  then  makes  a  determination  as 
to  whether  a  bill  should  be  paid  in  full, 
paid  in  part,  denied  in  full,  or  made 
subject  to  review  by  the  Department's 
staff  Bills  that  are  considered  payable 
are  subject  to  a  series  of  edits  to 
determine  if  specific  types  of  services 
should  be  paid,  denied,  or  reviewed 
before  reimbursement.  For  example,  the 
Department  will  deny  a  bill  for  a  private 
room  during  a  hospitalization  in  the 
absence  of  adequate  justification  and 
pay  only  the  cost  of  a  non-private  room. 

The  cost-containment  measuires 
adopted  by  the  Department  have 
reduced  the  Trust  Fund's  expenditures 
for  medical  treatment.  Operators  and 
their  insurers,  organizations  with 
considerable  experience  in  cost- 
containment,  are  similarly  free  to  adopt 
measures  that  ensure  that  they  pay  no 
more  than  the  usual  and  customary 
amounts  for  necessary'  services.  Under 
the  Secretary 's  regulations,  eligible 
miners  present  bills  for  medical  services 
directly  to  the  responsible  operator 
bable  for  the  payment  of  their  benefits, 
its  insurer,  or  its  claims  servicing  agent. 
20  CFR  725.704(a)(2)  (1999).  Any 
dispute  between  the  miner  and  the 


operator  over  payment  of  the  bill  is 
subject  to  informal  resolution  by  the 
district  director.  If  that  resolution  is 
unsuccessful,  either  the  miner  or  the 
operator  may  obtain  an  expedited 
hearing  before  the  Office  of 
Administrative  Law  Judges.  20  CFR 
725.707  (a),  (b)  (1999).  Similarly,  an 
operator  may  request  a  hearing  with 
respect  to  any  bill  which  was  paid  from 
the  Black  Lung  Disability  Trust  Fund 
while  the  operator  was  contesting  the 
miner's  eligibility  for  benefits.  "Though 
framed  as  contests  between  the 
particular  Operator  and  the  Fund  over 
reimbursement,  these  determinations 
provide  the  means  by  which  an 
Operator  may  challenge  the  validity  of 
all  or  part  of  the  miner's  initial  claim, 
including  each  medical  expense,  even 
though  it  has  already  been  paid  by  the 
Fund.  "  BethEnergy  Mines,  Inc.  v. 
Director.  OWCP.  32  F.3d  843,  847  (3d 
Cir.  1994).  Thus,  the  statute  and  its 
implementing  regulations  afford  an 
operator  ample  opportunity  to  challenge 
the  reasonableness  of  any  amount  that  a 
claimant  seeks  as  payment  for  medical 
services.  Although  the  Department  will 
continue  to  refine  its  cost-containment 
procedures,  it  does  not  believe  that 
these  procedures  represent  an 
"alternative"  to  its  rulemaking 
activities.  Rather,  cost-containment 
must  take  place  simultaneously  with 
any  revision  of  the  Department's 
regulations  to  ensure  that  the  revisions 
do  not  produce  any  unreasonable 
changes  in  health  care  expenditxires. 

In  summary,  the  Department  does  not 
believe  that  any  of  the  alternatives 
suggested  by  the  NMA  and  M&R  offer 
relief  to  small  business  that  is  consistent 
with  the  stated  objectives  of  the  Black 
Lung  Benefits  Act.  Although  the 
Department  does  intend  to  revise  the 
Part  722  criteria  in  light  of  the 
commenters'  suggestion,  the  failure  of 
any  state  to  seek  certification  of  its  laws 
over  the  last  quarter  century  indicates 
that  this  effort  will  not  result  in  any 
quick  relief  to  the  small  business 
community  from  the  economic  impact 
of  the  Department's  regulations.  With 
the  exception  of  graduated  civil  money 
penalties,  the  requirements  of  the  Black 
Lung  Benefits  Act  simply  do  not  permit 
the  Department  to  adjudicate  the  issues 
of  claimant  eligibility  and  operator 
liability  differently  depending  on  the 
size  of  the  coal  mine  operator  that  may 
be  liable  for  the  payment  of  those 
benefits.  Because  the  Department 
believes  that  the  "no  action"  alternative, 
discussed  in  detail  above,  would  also  be 
inappropriate,  the  Department  has 
published  a  final  rule  implementing  its 
proposed  revisions. 
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Conclusion 

The  Department's  final  rule  revising 
the  regulations  implementing  the  Black 
Lung  Benefits  Act  will  result  in  the 
increase  of  premiums  paid  by  the  coal 
mining  industry  to  insure  their 
obligations  under  the  Act.  The 
economic  analysis  prepared  in 
connection  wdth  the  Department's  initial 
regulatory  flexibility  analysis 
demonstrated  that  this  premium 
increase  would  result  in  additional 
annual  costs  to  the  industry  with  a  point 
estimate  of  $57.56  million.  The 
Department's  revised  nde  will  not  result 
in  any  significantly  higher  costs.  In  light 
of  the  need  for  the  revised  regulations 
identified  above,  the  Department 
believes  that  it  is  appropriate  to  finalize 
the  rule. 

List  of  Subjects  in  20  CFR  Parts  718, 
722, 725, 726,  727 

Black  lung  benefits,  Lung  disease, 
Miners,  Mines,  Workers'  compensation. 
X-rays. 

Signed  at  Washington  D.C.,  this  first  day  of 
December,  2000. 
Bernard  E.  Anderson, 
Assistant  Secretary  for  Employment 
Standards. 

1.  The  authority  citation  for  part  718 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  Reorganization 
Plan  No.  6  of  1950,  15  FR  3174,  30  U.S.C.  901 
et  seq.,  902(f).  934,  936,  945,  33  U.S.C.  901 
e(  seq.,  42  U.S.C.  405,  Secretary's  Order  7- 
87,  52  FR  48466,  Employment  Standards 
Order  No.  90-02. 

K  71 8.401 -71 8.404    [Ramovad] 

2.  Part  718  is  amended  by  removing 
subpart  E  (§§  718.401-718.404),  revising 
subparts  A  through  D,  revising 
Appendices  A  and  C,  and  revising  the 
text  of  Appendix  B  (the  tables,  Bl 
through  B6,  in  Appendix  B  remain 
unchanged): 

PART  718— STANDARDS  FOR 
DETERMINING  COAL  MINERS'  TOTAL 
DiSABILITY  OR  DEATH  DUE  TO 
PNEUMOCONIOSIS 

Subpart  A— General 

Sec. 

718.1  Statutory  provisions. 

718.2  Applicability  of  this  part. 

718.3  Scope  and  intent  of  this  part. 

718.4  Definitions  and  use  of  terms. 

Subpart  B— Criteria  for  the  Development  of 
Medical  Evidence 

718.101  General. 

718.102  Chest  roentgenograms  (X-rays). 

718.103  Pulmonary  function  tests. 

718.104  Report  of  physical  examinations. 

718.105  Arterial  blood-gas  studies. 

718.106  Autopsy;  biopsy. 

718.107  Other  medical  evidence. 


Subpart  C — Determining  Entitlentent  to 
Benefits 

718.201  Definition  of  pneumoconiosis. 

718.202  Determining  the  existence  of 
pneumoconiosis. 

718.203  Establishing  relationship  of 
pneumoconiosis  to  coal  mine 
employment. 

718.204  total  disability  and  disability 
causation  defined;  criteria  for 
determining  total  disability  and  total 
disability  due  to  pneumoconiosis. 

718.205  Death  due  to  pneumoconiosis. 

718.206  Effect  of  findings  by  persons  or 
agencies. 


Subpart  D — Presumptions  Applicable  to 
Eligibility  Determinations 

718.301  Establishing  length  of  employment 
as  a  miner. 

718.302  Relationship  of  pneumoconiosis  to 
coal  mine  employment. 

718.303  Death  from  a  respirable  disease. 

718.304  Irrebuttable  presumption  of  total 
disability  or  death  due  to 
pneumoconiosis. 

718.305  Presumption  of  pneumoconiosis. 

718.306  Presumption  of  entitlement 
applicable  to  certain  death  claims. 

Appendix  A  to  Part  718 — Standards  for 
Administration  and  Interpretation  of  Chest 
Roentgenograms  (X-rays) 

Appendix  B  to  Part  718— Standards  for 
Administration  and  Interpretation  of 
Pulmonary  Function  Tests.  Tables  Bl,  B2, 
B3,  B4,  B5,  B6 

Appendix  C  to  Part  718— Blood-Gas  Tables 

Subpart  A— General 

§718.1    Statutory  provisions. 

(a)  Under  title  IV  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969,  as 
amended  by  the  Black  Lung  Benefits  Act 
of  1972,  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977,  the 
Black  Lung  Benefits  Reform  Act  of  1977, 
the  Black  Lung  Benefits  Revenue  Act  of 
1977,  the  Black  Lung  Benefits 
Amendments  of  1981,  and  the  Black 
Lung  Benefits  Revenue  Act  of  1981, 
benefits  are  provided  to  miners  who  are 
totally  disabled  due  to  pneumoconiosis 
and  to  certain  survivors  of  a  miner  who 
died  due  to  or  while  totally  or  partially 
disabled  by  pneumoconiosis.  However, 
vmless  the  miner  was  found  entitled  to 
benefits  as  a  result  of  a  claim  filed  prior 
to  January  1, 1982,  benefits  are  payable 
on  survivors'  claims  filed  on  or  after 
January  1, 1982,  only  when  the  miner's 
death  was  due  to  pneumoconiosis, 
except  where  the  survivor's  entitlement 
is  established  pursuant  to  §  718.306  on 
a  claim  filed  prior  to  June  30,  1982. 
Before  the  enactment  of  the  Black  Limg 
Benefits  Reform  Act  of  1977,  the 
authority  for  establishing  standards  of 
eligibili^  for  miners  and  their  siuvivors 
was  placed  with  the  Secretary  of  Health, 
Education,  and  Welfare.  These 


standards  were  set  forth  by  the  Secretary 
of  Health,  Education,  and  Welfare  in 
subpart  D  of  part  410  of  this  title,  and 
adopted  by  the  Secretary  of  Labor  for 
application  to  all  claims  filed  with  the 
Secretary  of  Labor  (see  20  CFR  718.2. 
contained  in  the  20  CFR.  Part  500  to 
end,  edition,  revised  as  of  April  1. 
1979.)  Amendments  made  to  section 
402(f)  of  the  Act  by  the  Black  Lung 
Benefits  Reform  Act  of  1977  authorize 
the  Secretary  of  Labor  to  establish 
criteria  for  determining  total  or  partial 
disability  or  death  due  to 
pneumoconiosis  to  be  applied  in  the 
processing  and  adjudication  of  claims 
filed  under  part  C  of  title  IV  of  the  Act. 
Section  402(f)  of  the  Act  further 
authorizes  the  Secretary  of  Labor,  in 
consultation  with  the  National  Institute 
for  Occupational  Safety  and  Health,  to 
establish  criteria  for  all  appropriate 
medical  tests  administered  in 
coimection  with  a  claim  for  benefits. 
Section  413(b)  of  the  Act  authorizes  the 
Secretary  of  Labor  to  establish  criteria 
for  the  techniques  to  be  used  to  take 
chest  roentgenograms  (X-rays)  in 
connection  with  a  claim  for  benefits 
under  the  Act. 

(b)  The  Black  Lung  Benefits  Reform 
Act  of  1977  provided  that  with  respect 
to  a  claim  filed  prior  to  April  1,  1980. 
or  reviewed  under  section  435  of  the 
Act,  the  standards  to  be  applied  in  the 
adjudication  of  such  claim  shall  not  be 
more  restrictive  than  the  criteria 
applicable  to  a  claim  filed  on  June  30, 
1973,  with  the  Social  Security 
Administration,  whether  or  not  the  final 
disposition  of  the  claim  occurs  after 
March  31,  1980.  All  such  claims  shall  be 
reviewed  under  the  criteria  set  forth  in 
part  727  of  this  title  (see  20  CFR 
725.4(d)). 


§718.2    Applicability  of  this  part. 

This  part  is  applicable  to  the 
adjudication  of  all  claims  filed  after 
March  31.  1980.  and  considered  by  the 
Secretary  of  Labor  under  section  422  of 
the  Act  and  part  725  of  this  subchapter. 
If  a  claim  subject  to  the  provisions  of 
section  435  of  the  Act  and  subpart  C  of 
part  727  of  this  subchapter  (see  20  CFR 
725.4(d))  caimot  be  approved  under  that 
subpart,  such  claim  may  be  approved,  if 
appropriate,  under  the  provisions 
contained  in  this  part.  The  provisions  of 
this  part  shall,  to  the  extent  appropriate, 
be  construed  together  in  the 
adjudication  of  all  claims. 

§  71 8.3    Scope  and  intent  of  this  part. 

(a)  This  part  sets  forth  the  standards 
to  be  applied  in  determining  whether  a 
coal  miner  is  or  was  totally,  or  in  the 
case  of  a  claim  subject  to  §  718.306 
partially,  disabled  due  to 
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pneumoconiosis  or  died  due  to 
pneumoconiosis.  It  also  specifies  the 
procedures  and  requirements  to  be 
followed  in  conducting  medical 
examinations  and  in  administering 
various  tests  relevant  to  such 
determinations. 

(b)  This  part  is  designed  to  interpret 
the  presumptions  contained  in  section 
4n(c)  of  the  Act,  evidentiary  standards 
and  criteria  contained  in  section  413(b) 
of  the  Act  and  definitional  requirements 
and  standards  contained  in  section 
402(f)  of  the  Act  within  a  coherent 
framework  for  the  adjudication  of 
claims.  It  is  intended  that  these 
enumerated  provisions  of  the  Act  be 
construed  as  provided  in  this  part. 

§  718.4    Definitions  and  use  of  terms. 

Except  as  is  otherwise  provided  by 
this  part,  the  definitions  and  usages  of 
terms  contained  in  §  725.101  of  subpart 
A  of  part  725  of  this  title  shall  be 
applicable  to  this  part. 

Subpart  B—Crtteria  for  the 
Development  of  Medical  Evidence 

§718.101     General. 

(a)  The  Office  of  Workers' 
Compensation  Programs  (hereinafter 
OWCP  or  the  Office)  shall  develop  the 
medical  evidence  necessary  for  a 
determination  with  respect  to  each 
claimant's  entitlement  to  benefits.  Each 
miner  who  files  a  claim  for  benefits 
under  the  Act  shall  be  provided  an 
opportimity  to  substantiate  his  or  her 
claim  by  means  of  a  complete 
pulmonary'  evaluation  including,  but 
not  limited  to.  a  chest  roentgenogram 
(X-ray),  physical  examination, 
pulmonary  function  tests  and  a  blood- 
gas  study. 

(b)  The  standards  for  the 
administration  of  clinical  tests  and 
examinations  contained  in  this  subpart 
shall  apply  to  all  evidence  developed  by 
any  party  after  January'  19.  2001  in 
connection  with  a  claim  governed  by 
this  part  (see  §§  725.406(b).  725.414'(a), 
725.456(d)).  These  standards  shall  also 
apply  to  claims  governed  by  part  727 
(see  20  CFR  725.4(d)).  but  only  for 
clinical  tests  or  examinations  conducted 
after  fanuary-  19,  2001.  Any  clinical  test 
or  e.xamination  subject  to  these 
standards  shall  be  in  substantial 
compliance  with  the  •applicable 
standard  in  order  to  constitute  evidence 
of  the  fact  for  which  it  is  proffered 
Unless  otherwise  provided,  any 
evidence  which  is  not  in  substantial 
compliance  with  the  applicable 
standard  is  insufficient  to  establish  the 
fact  for  which  it  is  proffered. 


§  71 8.1 02    Chest  roentgenograms  (X-rays). 

(a)  A  chest  roentgenogram  (X-ray) 
shall  be  of  suitable  quality  for  proper 
classification  of  pneumoconiosis  and 
shall  conform  to  the  standards  for 
administration  and  interpretation  of 
chest  X-rays  as  described  in  Appendix 
A. 

(b)  A  chest  X-ray  to  establish  the 
existence  of  pneumoconiosis  shall  be 
classified  as  Category  1,  2.  3,  A,  B.  or  C. 
according  to  the  International  Labour 
Organization  Union  Internationale 
Contra  Cancer/Cincinnati  (1971) 
International  Classification  of 
Radiographs  of  the  Pneumoconioses 
(ILO-U/C  1971).  or  subsequent  revisions 
thereof.  This  document  is  available  from 
the  Division  of  Coal  Mine  Workers' 
Compensation  in  the  U.S.  Department  of 
Labor.  Washington,  D.C.,  telephone 
(202)  693-0046,  and  from  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  located  in  Cincinnati, 
Ohio,  telephone  (513)  841-4428)  and 
Morgantown,  West  Virginia,  telephone 
(304)  285-5749.  A  chest  X-ray  classified 
as  Category  Z  under  the  ILO 
Classification  (1958)  or  Short  Form 
(1968)  shall  be  reclassified  as  Category 

0  or  Category  1  as  appropriate,  and  only 
the  latter  accepted  as  evidence  of 
pneumoconiosis.  A  chest  X-ray 
classified  under  any  of  the  foregoing 
classifications  as  Category  0.  including 
sub-categories  0 — .  0/0.  or  0/1  under  the 
UlCC/Cincinnati  (1968)  Classification  or 
the  ILO-U/C  1971  Classification  does 
not  constitute  evidence  of 
pneumoconiosis. 

(c)  A  description  and  interpretation  of 
the  findings  in  terms  of  the 
classifications  described  in  paragraph 
(b)  of  this  section  shall  be  submitted  by 
the  examining  physician  along  with  the 
film.  The  report  shall  specify'  the  name 
and  qualifications  of  the  person  who 
took  the  film  and  the  name  and 
qualifications  of  the  phvsician 
interpreting  the  film  If  the  physician 
interpreting  the  film  is  a  Board-certified 
or  Board-eligible  radiologist  or  a 
certified  "B"  reader  (see  §  718.202),  he 
or  she  shall  so  indicate.  The  report  shall 
further  specify  that  the  film  was 
interpreted  in  compliance  with  this 
paragraph, 

(d)  The  original  film  on  which  the  X- 
ray  report  is  based  shall  be  supplied  to 
the  Office,  unless  prohibited  bv  law,  in 
which  event  the  report  shall  be 
considered  as  evidence  only  if  the 
original  film  is  otherwise  available  to 
the  Office  and  other  parties.  Where  the 
chest  X-ray  of  a  deceased  miner  has 
been  lost,  destroyed  or  is  otherwise 
unavailable,  a  report  of  a  chest  X-ray 
submitted  by  any  party  shall  be 


considered  in  connection  with  the 
claim. 

(e)  Except  as  provided  in  this 
paragraph,  no  chest  X-ray  shall 
constitute  evidence  of  the  presence  or 
absence  of  pneumoconiosis  unless  it  is 
conducted  and  reported  in  accordance 
with  the  requirements  of  this  section 
and  Appendix  A.  In  the  absence  of 
evidence  to  the  contrary,  compliance 
with  the  requirements  of  Appendix  A 
shall  be  presumed.  In  the  case  of  a 
deceased  miner  where  the  only 
available  X-ray  does  not  substantially 
comply  with  paragraphs  (a)  through  (d), 
such  X-ray  may  form  the  basis  for  a 
finding  of  the  presence  or  absence  of 
pneumoconiosis  if  it  is  of  sufficient 
quality  for  determining  the  presence  or 
absence  of  pneumoconiosis  and  such  X- 
ray  was  interpreted  by  a  Board-certified 
or  Board-eligihle  radiologist  or  a 
certified  "B"  reader  (see  §  718.202). 

§  71 8.1 03    Pulmonary  function  tests. 

(a)  Any  report  of  pulmonary  function 
tests  submitted  in  connection  with  a 
claim  for  benefits  shall  record  the 
results  of  flow  versus  volume  (flow- 
volume  loop).  The  instrument  shall 
simultaneously  provide  records  of 
volume  versus  time  (spirometric 
tracing).  The  report  shall  provide  the 
results  of  the  forced  expiratory  volume 
in  one  second  (FEVl)  and  the  forced 
vital  capacity  (FVC).  The  report  shall 
also  provide  the  FEVl /FVC  ratio, 
expressed  as  a  percentage.  If  the 
maximum  volimtary  ventilation  (MW) 
is  reported,  the  results  of  such  test  shall 
be  obtained  independently  rather  than 
calculated  from  the  results  of  the  FEVl. 

Cb)  All  pulmonary  function  test  results 
submitted  in  connection  with  a  claim 
for  benefits  shall  be  accompanied  by 
three  tracings  of  the  flow  versus  volume 
and  the  electronically  derived  volume 
versus  time  tracings.  If  the  MW  is 
reported,  two  tracings  of  the  MW 
whose  values  are  within  10%  of  each 
other  shall  be  sufficient.  Pulmonary 
function  test  results  developed  in 
connection  with  a  claim  for  benefits 
shall  also  include  a  statement  signed  by 
the  physician  or  technician  conducting 
the  test  setting  forth  the  following: 

(1)  Date  and  time  of  test; 

(2)  Name.  DOL  claim  number,  age. 
height,  and  weight  of  claimant  at  the 
time  of  the  test: 

(3)  Name  of  technician; 

(4)  Name  and  signature  of  physician 
supervising  the  test: 

(5)  Claimant's  ability  to  understand 
the  instructions,  ability  to  follow 
directions  and  degree  of  cooperation  in 
performing  the  tests.  If  the  claimant  is 
unable  to  complete  the  test,  the  person 
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executing  the  report  shall  set  forth  the 
reasons  for  such  failure; 

(6)  Paper  speed  of  the  instrument 
used; 

(7)  Name  of  the  instrument  used; 

(8)  Whether  a  bronchodilator  was 
administered.  If  a  bronchodilator  is 
administered,  the  physician's  report 
must  detail  values  obtained  both  before 
and  after  administration  of  the 
bronchodilator  and  explain  the 
significance  of  the  results  obtained;  and 

(9)  That  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
have  been  complied  with. 

(c)  Except  as  provided  in  this 
paragraph,  no  results  of  a  pulmonary 
function  study  shall  constitute  evidence 
of  the  presence  or  absence  of  a 
respiratory  or  pulmonary  impairment 
imless  it  is  conducted  and  reported  in 
accordance  with  the  requirements  of 
this  section  and  Appendix  B  to  this  part. 
In  the  absence  of  evidence  to  the 
contrary,  compliance  with  the 
requirements  of  Appendix  B  shall  be 
presumed.  In  the  case  of  a  deceased 
miner,  where  no  pulmonary  function 
tests  are  in  substantial  compliance  with 
paragraphs  (a)  and  (b)  and  Appendix  B, 
noncomplying  tests  may  form  the  basis 
for  a  finding  if,  in  the  opinion  of  the 
adjudication  officer,  the  tests 
demonstrate  technically  valid  results 
obtained  with  good  cooperation  of  the 
miner. 

§  71 8. 1 04    ftoport  of  physical  examinations. 

(a)  A  report  of  any  physical 
examination  conducted  in  coimection 
with  a  claim  shall  be  prepared  on  a 
medical  report  form  supplied  by  the 
Office  or  in  a  manner  containing 
substantially  the  same  information.  Any 
such  report  shall  include  the  following 
information  and  test  results: 

(1)  The  miner's  medical  and 
employment  history; 

(2)  All  manifestations  of  chronic 
respiratory  disease; 

(3)  Any  pertinent  findings  not 
specifically  listed  on  the  form; 

(4)  If  heart  disease  secondary  to  lung 
disease  is  found,  all  symptoms  and 
significant  findings; 

(5)  The  results  of  a  chest  X-ray 
conducted  and  interpreted  as  required 
by  §718.102;  and 

(6)  The  results  of  a  pulmonary 
function  test  conducted  and  reported  as 
required  by  §  718.103.  If  the  miner  is 
physically  imable  to  perform  a 
pulmonary  function  test  or  if  the  test  is 
medically  contraindicated,  in  the 
absence  of  evidence  establishing  total 
disability  pursuant  to  §  718.304,  the 
report  must  be  based  on  other  medically 
acceptable  clinical  and  laboratory 


diagnostic  techniques,  such  as  a  blood 
gas  study. 

(b)  In  addition  to  the  requirements  of 
paragraph  (a),  a  report  of  physical 
examination  may  be  based  on  any  other 
procedvues  such  as  electrocardiogram, 
blood-gas  studies  conducted  and 
reported  as  required  by  §  718.105.  and 
other  blood  analyses  which,  in  the 
physician's  opinion,  aid  in  his  or  her 
evaluation  of  the  miner. 

(c)  In  the  case  of  a  deceased  miner, 
where  no  report  is  in  substantial 
compliemce  with  paragraphs  (a)  and  (h), 
a  report  prepared  by  a  physician  who  is 
unavailable  may  nevertheless  form  the 
basis  for  a  finding  if,  in  the  opinion  of 
the  adjudication  officer,  it  is 
accompanied  by  sufficient  indicia  of 
rehability  in  light  of  all  relevant 
evidence. 

(d)  Treating  physician.  In  weighing 
the  medical  evidence  of  recprd  relevant 
to  whether  the  miner  suffers,  or 
suffered,  from  pneumoconiosis,  whether 
the  pnemnoconiosis  arose  out  of  coal 
mine  employment,  and  whether  the 
miner  is,  or  was,  totally  disabled  by 
pneumoconiosis  or  died  due  to 
pneumoconiosis,  the  adjudication 
officer  must  give  consideration  to  the 
relationship  between  the  miner  and  any 
treating  physician  whose  report  is 
admitted  into  the  record.  Specifically, 
the  adjudication  officer  shall  take  into 
consideration  the  following  factors  in 
weighing  the  opinion  of  the  miner's 
treating  physician: 

(1)  Nature  of  relationship.  The 
opinion  of  a  physician  who  has  treated 
the  miner  for  respiratory  or  pulmoneiry 
conditions  is  entitled  to  more  weight 
than  a  physician  who  has  treated  the 
miner  for  non-respiratory  conditions; 

(2)  Duration  of  relationship.  The 
length  of  the  treatment  relationship 
demonstrates  whether  the  physician  has 
observed  the  miner  long  enough  to 
obtain  a  superior  understanding  of  his 
or  her  condition; 

(3)  Frequency  of  treatment.  The 
frequency  of  physician-patient  visits 
demonstrates  whether  the  physician  has 
observed  the  miner  often  enough  to 
obtain  a  superior  understanding  of  his 
or  her  condition;  and 

(4)  Extent  of  treatment.  The  types  of 
testing  and  examinations  conducted 
during  the  treatment  relationship 
demonstrate  whether  the  physician  has 
obtained  superior  and  relevant      , 
information  concerning  the  miner's 
condition. 

(5)  In  the  absence  of  contrary 
probative  evidence,  the  adjudication 
officer  shall  accept  the  statement  of  a 
physician  with  regard  to  the  factors 
listed  in  paragraphs  (d)(1)  through  (4)  of 
this  section.  In  appropriate  cases,  the 


relationship  between  the  miner  and  his 
treating  physician  may  constitute 
substantial  evidence  in  support  of  the 
adjudication  officer's  decision  to  give 
that  physician's  opinion  controlling 
weight,  provided  that  the  weight  given 
to  the  opinion  of  a  miner's  treating 
physician  shall  also  be  based  on  the 
credibility  of  the  physiciem's  opinion  in 
light  of  its  reasoning  and 
documentation,  other  relevant  evidence 
and  the  record  as  a  whole. 

§  71 8.1 05    Arterial  blood-gas  studies. 

(a)  Blood-gas  studies  are  performed  to 
detect  an  impairment  in  the  process  of 
alveolar  gas  exchange.  This  defect  will 
manifest  itself  primarily  as  a  fall  in 
arterial  oxygen  tension  either  at  rest  or 
dvuing  exercise.  No  blood-gas  study 
shall  be  performed  if  medically 
contraindicated. 

(b)  A  blood-gas  study  shall  initially  be 
administered  at  rest  and  in  a  sitting 
position.  If  the  results  of  the  blood-gas 
test  at  rest  do  not  satisfv'  die 
requirements  of  Appendix  C  to  this  part, 
an  exercise  blood-gas  test  shall  be 
offered  to  the  miner  unless  medically 
contraindicated.  If  an  exercise  blood-gas 
test  is  administered,  blood  shall  be 
drawn  during  exercise. 

(c)  Any  report  of  a  blood-gas  study 
submitted  in  connection  with  a  claim 
shall  specify: 

(1)  Date  and  time  of  test: 

(2)  Altitude  and  barometric  pressure 
at  which  the  test  was  conducted; 

(3)  Name  and  DOL  claim  number  of 
the  claimant; 

(4)  Name  of  technician; 

(5)  Name  and  signature  of  physician 
super%ising  the  study; 

,    (6)  The  recorded  values  for  PC02,  P02. 
and  PH,  which  have  been  collected 
simultaneously  (specify  values  at  rest 
and,  if  performed,  during  exercise); 

(7)  Duration  and  type  of  exercise; 

(8)  Pulse  rate  at  the  time  the  blood 
sample  was  draw'n: 

(9)  Time  between  drawing  of  sample 
and  analysis  of  sample;  and 

(10)  Whether  equipment  was 
calibrated  before  and  after  each  test. 

(d)  If  one  or  more  blood-gas  studies 
producing  results  which  meet  the 
appropriate  table  in  Appendix  C  is 
administered  during  a  hospitalization 
which  ends  in  the  miner's  death,  then 
any  such  study  must  be  accompanied  by 
a  physician's  report  establishing  that  the 
test  results  were  produced  by  a  chronic 
respiraton,'  or  pulmonary  condition. 
Failure  to  produce  such  a  report  will 
prevent  reliance  on  the  blood-gas  study 
as  evidence  that  the  miner  was  totally 
disabled  at  death,  (e)  In  the  case  of  a 
deceased  miner,  where  no  blood  gas 
tests  are  in  substantial  compliance  with 
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paragraphs  (a),  fb),  and  (c). 
noncomplying  tests  may  form  the  basis 
for  a  finding  if,  in  the  opinion  of  the 
adjudication  officer,  the  only  available 
tests  demonstrate  technically  valid 
results.  This  provision  shall  not  e.xcuse 
compliance  with  the  requirements  in 
paragraph  (dl  for  any  blood  gas  study 
administered  during  a  hospitalization 
which  ends  in  the  miner's  death. 

§718.106    Autopsy;  biopsy. 

(a)  A  report  of  an  autopsy  or  biopsy 
submitted  in  connection  with  a  claim 
shall  include  a  detailed  gross 
macroscopic  and  microscopic 
description  of  the  lungs  or  visualized 
portion  of  a  lung.  If  a  surgical  procedure 
has  been  performed  to  obtain  a  portion 
of  a  lung,  the  evidence  shall  include  a 
copy  of  the  surgical  note  and  the 
pathology  report  of  the  gross  and 
microscopic  examination  of  the  surgical 
specimen.  If  an  autopsy  has  been 
performed,  a  complete  copy  of  the 
autopsy  report  shall  be  submitted  to  the 
Office. 

(b)  In  the  case  of  a  miner  who  died 
prior  to  March  31.  1980,  an  autopsy  or 
biopsy  report  shall  be  considered  even 
when  the  report  does  not  substantially 
comply  with  the  requirements  of  this 
section.  A  noncomplying  report 
concerning  a  miner  who  died  prior  to 
March  31,  1980,  shall  be  accorded  the 
appropriate  weight  in  light  of  all 
relevant  evidence. 

(c)  A  negative  biopsy  is  not 
conclusive  evidence  that  the  miner  does 
not  have  pneumoconiosis.  However, 
where  positive  findings  are  obtained  on 
biopsy,  the  results  will  constitute 
evidence  of  the  presence  of 
pneumoconiosis. 

§  71 8. 1 07    Other  medical  evidence. 

(a)  The  results  of  any  medically 
acceptable  test  or  procedure  reported  by 
a  physician  and  not  addressed  in  this 
subpart,  which  tends  to  demonstrate  the 
presence  or  absence  of  pneumoconiosis, 
the  sequelae  of  pneumoconiosis  or  a 
respiratory-  or  pulmonar\-  impairment, 
may  be  submitted  in  connection  with  a 
claim  and  shall  be  given  appropriate 
consideration. 

(b)  The  party  submitting  the  test  or 
procedure  pursuant  to  this  section  bears 
the  burden  to  demonstrate  that  the  test 
or  procedure  is  medically  acceptable 
and  relevant  to  establishing  or  refuting 

a  claimant's  entitlement  to  benefits 

Subpart  C— Determining  Entitlement  to 
Benefits 

§  71 8.201     Definition  of  pneumoconiosis. 

(a)  For  the  purpose  of  the  .\ct, 
"pneumoconiosis  "  means  a  chronic 


dust  disease  of  the  lung  and  its 
sequelae,  including  respiratory  and 
pulmonary'  impairments,  arising  out  of 
coal  mine  employment.  This  definition 
includes  both  medical,  or  "clinical", 
pneumoconiosis  and  statutory,  or 
"legal  ",  pneumoconiosis. 

(1)  Clinical  Pneumoconiosis.  "Clinical 
pneumoconiosis"  consists  of  those 
diseases  recognized  by  the  medical 
community  as  pneumoconioses,  i.e.,  the 
conditions  characterized  by  permanent 
deposition  of  substantial  amounts  of 
particulate  matter  in  the  lungs  and  the 
fibrotic  reaction  of  the  lung  tissue  to 
that  deposition  caused  by  dust  exposiu^e 
in  coal  mine  employment.  This 
definition  includes,  but  is  not  limited 
to.  coal  workers'  pneumoconiosis, 
anthracosilicosis,  anthracosis, 
anthrosilicosis,  massive  pulmonary 
fibrosis,  silicosis  or  silicotuberculosis, 
arising  out  of  coal  mine  employment. 

(2)  Legal  Pneumoconiosis.  "Legal 
pneumoconiosis  "  includes  any  chronic 
lung  disease  or  impairment  and  its 
sequelae  arising  out  of  coal  mine 
employment.  This  definition  includes, 
but  is  not  limited  to,  any  chronic 
restrictive  or  obstructive  pulmonary 
disease  arising  out  of  coal  mine 
employment. 

(b)  For  purposes  of  this  section,  a 
disease  "arising  out  of  coal  mine 
employment  "  includes  any  chronic 
pulmonary  disease  or  respiratory  or 
pulmonary  impairment  significantly 
related  to,  or  substantially  aggravated 
by,  dust  exposure  in  coal  mine 
employment. 

(c)  For  purposes  of  this  definition, 
"pneumoconiosis"  is  recognized  as  a 
latent  and  progressive  disease  which 
may  first  become  detectable  only  after 
the  cessation  of  coal  mine  dust 
exposure. 

§  718.202    Determining  the  existence  of 
pneumoconiosis. 

(a)  A  finding  of  the  existence  of 
pneumoconiosis  may  be  made  as 
follows: 

(1)  A  chest  X-ray  conducted  and 
classified  in  accordance  with  §  718.102 
may  form  the  basis  for  a  finding  of  the 
existence  of  pneumoconiosis.  Except  as 
otherwise  provided  in  this  section, 
where  two  or  more  X-ray  reports  are  in 
conflict,  in  evaluating  such  X-ray 
reports  consideration  shall  be  given  to 
the  radiological  qualifications  of  the 
physicians  interpreting  such  X-rays. 

(i)  In  all  claims  filed  before  lanuary  1, 
1982.  where  there  is  other  evidence  of 
pulmonary-  or  respiratory  impairment,  a 
Board-certified  or  Board-eligible 
radiologist's  interpretation  of  a  chest  X- 
ray  shall  be  accepted  by  the  Office  if  the 
X-ray  is  in  compliance  with  the 


requirements  of  §  718.102  and  if  such  X- 
ray  has  been  taken  by  a  radiologist  or 
qualified  radiologic  technologist  or 
technician  and  there  is  no  evidence  that 
the  claim  has  been  fraudulently 
represented.  However,  these  limitations 
shall  not  apply  to  any  claim  filed  on  or 
after  January  1.  1982. 

(ii)  The  following  definitions  shall 
apply  when  making  a  finding  in 
accordance  with  this  paragraph. 

(A)  The  term  other  evidence  means 
medical  tests  such  as  blood-gas  studies, 
pulmonary  function  studies  or  physical 
examinations  or  medical  histories 
which  establish  the  presence  of  a 
chronic  pulmonary,  respiratory  or 
cardio-pulmonary  condition,  and  in  the 
case  of  a  deceased  miner,  in  the  absence 
of  medical  evidence  to  the  contrary, 
affidavits  of  persons  with  knowledge  of 
the  miner's  physical  condition. 

(B)  Pulmonary  or  respiratory 
impairment  means  inability  of  the 
human  respiratory  apparatus  to  perform 
in  a  normal  manner  one  or  more  of  the 
three  components  of  respiration, 
namely,  ventilation,  perfusion  and 
diffusion. 

(C)  Board-certified  means  certification 
in  radiology  or  diagnostic  roentgenology 
by  the  American  Board  of  Radiology, 
Inc.  or  the  American  Osteopathic 
Association. 

(D)  Board-eligible  means  the 
successful  completion  of  a  formal 
accredited  residency  program  in 
radiology  or  diagnostic  roentgenology. 

(E)  Certified  'B'  reader  or  'B'  reader 
means  a  physician  who  has 
demonstrated  proficiency  in  evaluating 
chest  roentgenograms  for 
roentgenographic  quality  and  in  the  use 
of  the  ILO-U/C  classification  for 
interpreting  chest  roentgenograms  for 
pneumoconiosis  and  other  diseases  by 
taking  and  passing  a  specially  designed 
proficiency  examination  given  on  behalf 
of  or  by  the  Appalachian  Laboratory  for 
Occupational  Safety  and  Health.  See  42 
CFR  37.51(b)(2). 

(F)  Qualified  radiologic  technologist 
or  technician  means  an  individual  who 
is  either  certified  as  a  registered 
technologist  by  the  American  Registry  of 
Radiologic  Technologists  or  licensed  as 

a  radiologic  technologist  by  a  state 
licensing  board. 

(2)  A  biopsy  or  autopsy  conducted 
and  reported  in  compliance  with 
§718.106  may  be  the  basis  for  a  finding 
of  the  existence  of  pneumoconiosis.  A 
finding  in  an  autopsy  or  biopsy  of 
anthracotic  pigmentation,  however, 
shall  not  be  sufficient,  by  itself,  to 
establish  the  existence  of 
pneumoconiosis.  A  report  of  autopsy 
shall  be  accepted  unless  there  is 
evidence  that  the  report  is  not  accurate 


or  that  the  claim  has  been  fraudulently 
represented. 

(3)  If  the  presumptions  described  in 
§§  718.304,  718.305  or  §  718.306  are 
applicable,  it  shall  be  presumed  that  the 
miner  is  or  was  suffering  from 
pneumoconiosis. 

(4)  A  determination  of  the  existence  of 
pneumoconiosis  may  also  be  made  if  a 
physician,  exercising  sound  medical 
judgment,  notwithstanding  a  negative  X- 
ray,  finds  that  the  miner  suffers  or 
suffered  from  pneumoconiosis  as 
defined  in  §  718.201.  Any  such  finding 
shall  be  based  on  objective  medical 
evidence  such  as  blood-gas  studies, 
electrocardiograms,  pulmonary  function 
studies,  physical  performance  tests, 
physical  examination,  and  medical  and 
work  histories.  Such  a  finding  shall  be 
supported  by  a  reasoned  medical 
opinion. 

(b)  No  claim  for  benefits  shall  be 
denied  solely  on  the  basis  of  a  negative 
chest  X-ray. 

(c)  A  determination  of  the  existence  of 
pneumoconiosis  shall  not  be  made 
solely  on  the  basis  of  a  living  miner's 
statements  or  testimony.  Nor  shall  such 
a  determination  be  made  upon  a  claim 
involving  a  deceased  miner  filed  on  or 
after  January  1,  1982,  solely  based  upon 
the  affidavit(s)  (or  equivalent  sworn 
testimony)  of  the  claimant  and/or  his  or 
her  dependents  who  would  be  eligible 
for  augmentation  of  the  claimant's 
benefits  if  the  claim  were  approved. 

§  71 8.203    Establishing  relationship  of 
pneumoconiosis  to  coal  mine  employment. 

(a)  In  order  for  a  claimant  to  be  found 
eligible  for  benefits  under  the  Act,  it 
must  be  determined  that  the  miner's 
pnelimoconiosis  arose  at  least  in  part 
out  of  coal  mine  employment.  The 
provisions  in  this  section  set  forth  the 
criteria  to  be  applied  in  making  such  a 
determination. 

(b)  If  a  miner  who  is  suffering  or 
suffered  from  pneiunoconiosis  was 
employed  for  ten  years  or  more  in  one 
or  more  coal  mines,  there  shall  be  a 
rebuttable  presumption  that  the 
pneumoconiosis  arose  out  of  such 
employment. 

(c)  If  a  miner  who  is  suffering  or 
suffered  from  pneumoconiosis  was 
employed  less  than  ten  years  in  the 
nation's  coal  mines,  it  shall  be 
determined  that  such  pneumoconiosis 
arose  out  of  that  employment  only  if 
competent  evidence  establishes  such  a 
relationship. 

§  71 8.204    Total  disability  and  disability 
causation  defined;  criteria  for  determining 
total  disability  and  total  disability  due  to 
pneumoconiosis. 

(a)  General.  Benefits  are  provided 
under  the  Act  for  or  on  behalf  of  miners 


who  are  totally  disabled  due  to 
pneumoconiosis,  or  who  were  totally 
disabled  due  to  pneumoconiosis  at  the 
time  of  death.  For  purposes  of  this 
section,  any  nonpulmonary  or 
noru-espiratory  condition  or  disease, 
which  causes  an  independent  disability 
unrelated  to  the  miner's  pulmonar>'  or 
respiratory  disability,  shall  not  be 
considered  in  determining  whether  a 
miner  is  totally  disabled  due  to 
pneiunoconiosis.  If,  however,  a 
nonpulmonary  or  noru^espiratory 
condition  or  disease  causes  a  chronic 
respiratory  or  pulmonary  impairment, 
that  condition  or  disease  shall  be 
considered  in  determining  whether  the 
miner  is  or  was  totally  disabled  due  to 
pneumoconiosis. 

(b)(1)  Total  disability  defined.  A 
miner  shall  be  considered  totally 
disabled  if  the  irrebuttable  presumption 
described  in  §  718.304  applies.  If  that 
presumption  does  not  apply,  a  miner 
shall  be  considered  totally  disabled  if 
the  miner  has  a  pulmonary  or 
respiratory  impairment  which,  standing 
alone,  prevents  or  prevented  the  miner: 

(i)  From  performing  his  or  her  usual 
coal  mine  work;  and 

(ii)  From  engaging  in  gainful 
employment  in  the  immediate  area  of 
his  or  her  residence  requiring  the  skills 
or  abilities  comparable  to  those  of  any 
employment  in  a  mine  or  mines  in 
which  he  or  she  previously  engaged 
with  some  regularity  over  a  substantial 
period  of  time. 

(2)  Medical  criteria.  In  the  absence  of 
contrary  probative  evidence,  evidence 
which  meets  the  standards  of  either 
paragraphs  (b)(2)(i).  (ii),  (iii),  or  (iv)  of 
this  section  shall  establish  a  miner's 
total  disability: 

(i)  Pulmonary  function  tests  showing 
values  equal  to  or  less  than  those  listed 
in  Table  Bl  (Males)  or  Table  B2 
(Females)  in  Appendix  B  to  this  part  for 
an  individual  of  the  miner's  age,  sex, 
and  height  for  the  FEVl  test:  if,  in 
addition,  such  tests  also  reveal  the 
values  specified  in  either  paragraph 
(b)(2)(i)(A)  or  (B)  or  (C)  of  this  section: 

(A)  Values  equal  to  or  less  than  those 
listed  in  Table  B3  (Males)  or  Table  B4 
(Females)  in  Appendix  B  of  this  part,  for 
an  individual  of  the  miner's  age,  sex, 
and  height  for  the  FVC  test,  or 

(B)  Values  equal  to  or  less  than  those 
listed  in  Table  B5  (Males)  or  Table  B6 
(Females)  in  Appendix  B  to  this  part,  for 
an  individual  of  the  miner's  age,  sex, 
and  height  for  the  MW  test,  or 

(C)  A  percentage  of  55  or  less  when 
the  results  of  the  FEVl  test  are  divided 
by  the  results  of  the  FVC  test  (FEVl/ 
FVC  equal  to  or  less  than  55%),  or 


(ii)  Arterial  blood-gas  tests  show  the 
values  listed  in  Appendix  C  to  this  part, 
or 

(iii)  The  miner  has  pneumoconiosis 
and  has  been  shown  by  the  medical 
evidence  to  be  suffering  from  cor 
pulmonale  with  right-sided  congestive 
heart  failure,  or 

(iv)  Where  total  disability  cannot  be 
shown  under  paragraphs  (b)(2)(i),  (ii),  or 
(iii)  of  this  section,  or  where  pulmonary 
function  tests  and/or  blood  gas  studies 
are  medically  contraindicated,  total 
disability  may  nevertheless  be  found  if 
a  physician  exercising  reasoned  medical 
judgment,  based  on  medically 
acceptable  clinical  and  laboratory 
diagnostic  techniques,  concludes  that  a 
miner's  respirator^'  or  pulmonar\' 
condition  prevents  or  prevented  the 
miner  from  engaging  in  employment  as 
described  in  paragraph  (b)(1)  of  this 
section. 

(c)(1)  Total  disability  due  to     - 
pneumoconiosis  defined.  A  miner  shall 
be  considered  totally  disabled  due  to 
pneumoconiosis  if  pneumoconiosis,  as 
defined  in  §  718.201,  is  a  substantially 
contributing  cause  of  the  miner's  totally 
disabling  respiratory  or  pulmonary' 
impairment.  Pneumoconiosis  is  a 
"substantially  contributing  cause  "  of  the 
miner's  disability  if  it: 

(i)  Has  a  material  adverse  effect  on  the 
miner's  respiraton,-  or  pulmonar\' 
condition;  or 

(ii)  Materially  worsens  a  totally 
disabling  respiratory'  or  pulmonan.' 
impairment  which  is  caused  by  a 
disease  or  exposiue  unrelated  to  coal 
mine  employment. 

(2)  Except' as  provided  in  §  718.305 
and  paragraph  (b)(2)(iii)  of  this  section, 
proof  that  the  miner  suffers  or  suffered 
from  a  totally  disabling  respiratory-  or 
pulmonary  impairment  as  defined  in 
paragraphs  (b)(2)(i),  (b)(2)(ii),  {b)(2)(iv) 
and  (d)  of  this  section  shall  not,  by 
itself,  be  sufficient  to  establish  that  the 
miner's  impairment  is  or  was  due  to 
pneumoconiosis.  Except  as  provided  in 
paragraph  (d),  the  cause  or  causes  of  a 
miner's  total  disability  shall  be 
established  by  means  of  a  physician's 
documented  and  reasoned  medical 
report. 

(d)  Lay  evidence.  In  establishing  total 
disability,  lay  evidence  may  be  used  in 
the  following  cases: 

(1)  In  a  case  involving  a  deceased 
miner  in  which  the  claim  was  filed  prior 
to  January  1,  1982.  affidavits  (or 
equivalent  sworn  testimony)  from 
persons  knowledgeable  of  the  miner's 
physical  condition  shall  be  sufficient  to 
establish  total  (or  under  §  718.306 
partial)  disability  due  to 
pneumoconiosis  if  no  medical  or  other 
relevant  evidence  exists  which 
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addresses  the  miner's  pulmonary  or 
respiratorv-  condition. 

(2)  In  d  case  involving  a  survivor's 
claim  filed  on  or  after  Ianuar\'  1.  1982, 
but  prior  to  June  30,  1982,  which  is 
subject  to  §  718.306,  affidavits  (or 
equivalent  sworn  testimony)  from 
persons  knowledgeable  of  the  miner's 
physical  condition  shall  be  sufficient  to 
establish  total  or  partial  disabilitv  due  to 
pneumoconiosis  if  no  medical  or  other 
relevant  evidence  exists  which 
addresses  the  miner  s  pulmonary  or 
respirator,'  condition;  however,  such  a 
determination  shall  not  be  based  solely 
upon  the  affidavits  or  testimonv  of  the 
claimant  and/or  his  or  her  dependents 
who  would  be  eligible  for  augmentation 
of  the  claimant's  benefits  if  the  claim 
were  approved. 

(3)  In  a  case  involvmg  a  deceased 
miner  whose  claim  was  filed  on  or  after 
Januarv-  1.  1982.  affidavits  (or  equivalent 
sworn  testimony)  from  persons 
knowledgeable  of  the  miner's  physical 
condition  shall  be  sufficient  to  establish 
total  disability  due  to  pneumoconiosis  if 
no  medical  or  other  relevant  evidence 
e.xists  which  addresses  the  miner's 
pulmonar\'  or  respiratorv  condition; 
however,  such  a  determination  shall  not 
be  based  solely  upon  the  affidavits  or 
testimony  of  any  person  who  would  be 
eligible  for  benefits  (including 
augmented  benefits)  if  the  claim  were 
approved. 

(4)  Statements  made  before  death  by 
a  deceased  miner  about  his  or  her 
physical  condition  are  relevant  and 
shall  be  considered  in  making  a 
determination  as  to  whether  the  miner 
was  totally  disabled  at  the  time  of  death 

(5)  In  the  case  of  a  living  miner's 
claim,  a  finding  of  total  disability  due  to 
pneumoconiosis  shall  not  be  made 
solely  on  the  miner's  statements  or 
testimony. 

(e)  In  determining  total  disability  to 
perform  usual  coal  mine  work,  the 
following  shall  apply  in  evaluating  the 
miners  employment  activities: 

(1)  In  the  case  of  a  deceased  miner, 
employment  in  a  mine  at  the  time  of 
death  shall  not  be  conclusive  evidence 
that  the  miner  was  not  totally  disabled 
To  disprove  total  cii.sabilitv.  it  must  be 
shown  that  at  the  time  the  miner  died, 
there  were  no  changed  circumstances  of 
employment  indicative  of  his  or  her 
reduced  ability  to  perform  his  or  her 
usual  coal  mine  work. 

(2)  In  the  case  of  a  living  miner,  proof 
of  current  employment  in  a  coal  mine 
shall  not  be  conclusive  evidence  that 
the  miner  is  not  totally  disabled  unless 
it  can  be  shown  that  there  are  no 
changed  circumstances  of  employment 
indicative  of  his  or  her  reduced  ability 


to  perform  his  or  her  usual  coal  mine 
work. 

(3)  Changed  circumstances  of 
employment  indicative  of  a  miner's 
reduced  ability  to  perform  his  or  her 
usual  coal  mine  work  may  include  but 
are  not  limited  to: 

(i)  The  miner's  reduced  ability  to 
perform  his  or  her  customary-  duties 
without  help:  or 

(ii)  The  miner's  reduced  ability  to 
perform  his  or  her  customar\'  duties  at 
his  or  her  usual  levels  of  rapidity, 
continuity  or  efficiency;  or 

(iii)  The  miner's  transfer  by  request  or 
assignment  to  less  vigorous  duties  or  to 
duties  in  a  less  dusty  part  of  the  mine. 

§718.205    Death  due  to  pneumoconiosis. 

(a)  Benefits  are  provided  to  eligible 
survivors  of  a  miner  whose  death  was 
due  to  pneumoconiosis.  In  order  to 
receive  benefits,  the  claimant  must 
prove  that: 

( 1 )  The  miner  had  pneumoconiosis 
(see  §718.202): 

(2)  The  miner's  pneumoconiosis  arose 
out  of  coal  mine  employment  [see 
§718.203);  and 

(3)  The  miner's  death  was  due  to 
pneumoconiosis  as  provided  by  this 
section. 

(b)  For  the  purpose  of  adjudicating 
survivors'  claims  filed  prior  to  January' 
1,  1982,  death  will  be  considered  due  to 
pneumoconiosis  if  any  of  the  following 
criteria  is  met: 

(1)  Where  competent  medical 
evidence  established  that  the  miner's 
death  was  due  to  pneumoconiosis,  or 

(2)  Where  death  was  due  to  multiple 
causes  including  pneumoconiosis  and  it 
is  not  medically  feasible  to  distinguish 
which  diseast?  caused  death  or  the 
extent  to  which  pneumoconiosis 
contributed  to  the  cause  of  death,  or 

(3)  Where  the  presumption  set  forth  at 
§  718.304  is  apolicable.  or 

(4)  Where  eitner  of  the  presumptions 
set  forth  at  §  718.303  or  §  718.305  is 
apolicable  and  has  not  been  rebutted. 

(5)  Where  the  cause  of  death  is 
signific  antly  related  to  or  aggravated  by 
pneumoconiosis. 

(c)  For  the  purpose  of  adjudicating 
survivors'  claims  filed  on  or  after 
lanuarv-  1,  1982,  death  will  be 
considered  to  be  due  to  pneumoconiosis 
if  any  of  the  following  criteria  is  met: 

(1)  Where  competent  medical 
evidence  establishes  that 
pneumoconiosis  was  the  cause  of  the 
miner's  death,  or 

(2)  Where  pneumoconiosis  was  a 
substantially  contributing  cause  or 
factor  leading  to  the  miner's  death  or 
where  the  death  was  caused  by 
complications  of  pneumoconiosis,  or 

(3)  Where  the  presumption  set  forth  at 
§718.304  is  applicable. 


(4)  However,  survivors  are  not  eligible 
for  benefits  where  the  miner's  death  was 
caused  by  a  traumatic  injury  or  the 
principal  cause  of  death  was  a  medical 
condition  not  related  to 
pneumoconiosis,  unless  the  evidence 
establishes  that  pneumoconiosis  was  a 
substantially  contributing  cause  of 
death. 

(5)  Pneumoconiosis  is  a  "substantially 
contributing  cause"  of  a  miner's  death  if 
it  hastens  the  miner's  death. 

(d)  To  minimize  the  hardships  to 
potentially  entitled  survivors  due  to  the 
disruption  of  benefits  upon  the  miner's 
death,  survivors'  claims  filed  on  or  after 
January  1.  1982,  shall  be  adjudicated  on 
an  expedited  basis  in  accordance  with 
the  following  procedures.  The  initial 
burden  is  upon  the  claimant,  with  the 
assistance  of  the  district  director,  to 
develop  evidence  which  meets  the 
requirements  of  paragraph  (c)  of  this 
section.  Where  the  initial  medical 
evidence  appears  to  establish  that  death 
was  due  to  pneumoconiosis,  the 
survivor  will  receive  benefits  unless  the 
weight  of  the  evidence  as  subsequently 
developed  by  the  Department  or  the 
responsible  operator  establishes  that  the 
miner's  death  was  not  due  to 
pneumoconiosis  as  defined  in  paragraph 
(c).  However,  no  such  benefits  shall  be 
found  payable  before  the  party 
responsible  for  the  payment  of  such 
benefits  shall  have  had  a  reasonable 
opportunity  for  the  development  of 
rebuttal  evidence.  See  §  725.414 
concerning  the  operator's  opportunitv  to 
develop  evidence  prior  to  an  initial 
determination. 

§  71 8.206    Effect  of  findings  by  persons  or 
agencies. 

Decisions,  statements,  reports, 
opinions,  or  the  like,  of  agencies, 
organizations,  physicians  or  other 
individuals,  about  the  existence,  cause, 
and  extent  of  a  miner's  disability,  or  the 
cause  of  a  miner's  death,  are  admissible. 
If  properly  submitted,  such  evidence 
shall  be  considered  and  given  the 
weight  to  which  it  is  entitled  as 
evidence  under  all  the  facts  before  the 
adjudication  officer  in  the  claim. 

Subpart  D — Presumptions  Applicable 
to  Eligibility  Determinations 

§718.301     Establishing  length  of 
employment  as  a  miner. 

The  presumptions  set  forth  in 
§§  718.302.  718.303.  718.305  and 
718.306  apply  only  if  a  miner  worked  in 
one  or  more  coal  mines  for  the  number 
of  years  required  to  invoke  the 
presumption.  The  length  of  the  miner's 
coal  mine  work  history  must  be 


computed  as  provided  by  20  CFR 
725.101(a)(32), 

§  71 8.302    Relationship  of  pneumoconiosis 
to  coal  mine  employment. 

If  a  miner  who  is  suffering  or  suffered 
from  pneumoconiosis  was  employed  fojr 
ten  years  or  more  in  one  or  more  coal 
mines,  there  shall  be  a  rebuttable 
presumption  that  the  pneumoconiosis 
arose  out  of  such  employment.  (See 
§718.203.) 

§  71 8.303    Death  from  a  respirable  disease. 

(a)(1)  If  a  deceased  miner  was 
employed  for  ten  or  more  years  in  one 
or  more  coal  mines  and  died  from  a 
respirable  disease,  there  shall  be  a 
rebuttable  presumption  that  his  or  her 
death  was  due  to  pneumoconiosis. 

(2)  Under  this  presimiption,  death 
shall  be  found  due  to  a  respirable 
disease  in  any  case  in  which  the 
evidence  establishes  that  death  was  due 
to  multiple  causes,  including  a 
respirable  disease,  and  it  is  not 
medically  feasible  to  distinguish  which 
disease  caused  death  or  the  extent  to 
which  the  respirable  disease  contributed 
to  the  cause  of  death. 

(b)  The  presumption  of  paragraph  (a) 
of  this  section  may  be  rebutted  by  a 
showing  that  the  deceased  miner  did 
not  have  pneumoconiosis,  that  his  or 
her  death  was  not  due  to 
pneumoconiosis  or  that  pneumoconiosis 
did  not  contribute  to  his  or  her  death, 

(c)  This  section  is  not  applicable  to 
any  claim  filed  on  or  after  January  1. 
1982. 

§  71 8.304    Irrebuttable  presumption  of  total 
disability  or  death  due  to  pneumoconiosis. 

There  is  an  irrebuttable  presumption 
that  a  miner  is  totally  disabled  due  to 
pneumoconiosis,  that  a  miner's  death 
was  due  to  pneumoconiosis  or  that  a 
miner  was  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  if 
such  miner  is  suffering  or  suffered  from 
a  chronic  dust  disease  of  the  lung 
which: 

(a)  When  diagnosed  by  chest  X-ray 
(see  §  718.202  concerning  the  standards 
for  X-rays  and  the  effect  of 
interpretations  of  X-rays  by  physicians) 
yields  one  or  more  large  opacities 
(greater  than  1  centimeter  in  diameter) 
and  would  be  classified  in  Category  A, 
B.  or  C  in: 

(1)  The  ILO-U/C  International 
Classification  of  Radiographs  of  the 
Pneiunoconioses,  1971,  or  subsequent 
revisions  thereto;  or 

(2)  The  International  Classification  of 
the  Radiographs  of  the  Pneumoconioses 
of  the  International  Labour  Office, 
Extended  Classification  (1968)  (which 
may  be  referred  to  as  the  "ILO 
Classification  (1968)");  or 


(3)  The  Classification  of  the 
Pneumoconioses  of  the  Union 
Internationale  Contra  Cancer/Cincinnati 
(1968)  (which  may  be  referred  to  as  the 
"UlCC/Cincinnati  (1968) 
Classification");  or 

(b)  When  diagnosed  by  biopsy  or 
autopsy,  yields  massive  lesions  in  the 
lung;  or 

(c)  When  diagnosed  by  means  other 
than  those  specified  in  paragraphs  (a) 
and  (b)  of  this  section,  would  be  a 
condition  which  could  reasonably  be 
expected  to  yield  the  results  described 
in  paragraph  (a)  or  (b)  of  this  section 
had  diagnosis  been  made  as  therein 
described:  Provided,  however.  That  any 
diagnosis  made  under  this  paragraph 
shall  accord  with  acceptable  medical 
procedures. 

§718.305    Presumption  of 
pneumoconiosis. 

(a)  If  a  miner  was  employed  for  fifteen 
years  or  more  in  one  or  more 
underground  coal  mines,  and  if  there  is 
a  chest  X-ray  submitted  in  connection 
with  such  miner's  or  his  or  her 
survivor's  claim  and  it  is  interpreted  as 
negative  with  respect  to  the 
requirements  of  §  718.304,  and  if  other 
evidence  demonstrates  the  existence  of 
a  totally  disabling  respirator^'  or 
pulmonary  impairment,  then  there  shall 
be  a  rebuttable  presumption  that  such 
miner  is  totally  disabled  due  to 
pneumoconiosis,  that  such  miner's 
death  was  due  to  pneumoconiosis,  or 
that  at  the  time  of  death  such  miner  was 
totally  disabled  by  pneumoconiosis.  In 
the  case  of  a  living  miner's  claim,  a 
spouse's  affidavit  or  testimony  may  not 
be  used  by  itself  to  establish  the 
applicability  of  the  presumption.  The 
Secretary  shall  not  apply  all  or  a  portion 
of  the  requirement  of  this  paragraph  that 
the  miner  work  in  an  underground  mine 
where  it  is  determined  that  conditions 
of  the  miner's  employment  in  a  coal 
mine  were  substantially  similar  to 
conditions  in  an  underground  mine. 
The  presumption  may  be  rebutted  only 
by  establishing  that  the  miner  does  not, 
or  did  not  have  pneumoconiosis,  or  that 
his  or  her  respirator^'  or  pulmonary' 
impairment  did  not  arise  out  of,  or  in 
connection  with,  employment  in  a  coal 
mine. 

(b)  In  the  case  of  a  deceased  miner, 
where  there  is  no  medical  or  other 
relevant  evidence,  affidavits  of  persons 
having  knowledge  of  the  miner's 
condition  shall  be  considered  to  be 
sufficient  to  establish  the  existence  of  a 
totally  disabling  respiratory  or 
pulmonary  impairment  for  purposes  of 
this  section. 

(c)  The  determination  of  the  existence 
of  a  totally  disabling  respiratorv'  or 


pulmonary  impairment,  for  pxu-poses  of 
applying  tbe  presumption  described  in 
this  section,  shall  be  made  in 
accordance  with  §  718.204. 

(d)  Where  the  cause  of  death  or  total 
disability  did  not  arise  in  whole  or  in 
part  out  of  dust  exposure  in  the  miner's 
coal  mine  employment  or  the  evidence 
establishes  that  the  miner  does  not  or 
did  not  have  pneumoconiosis,  the 
presumption  will  be  considered 
rebutted.  However,  in  no  case  shall  the 
presumption  be  considered  rebutted  on 
the  basis  of  evidence  demonstrating  the 
existence  of  a  totally  disabling 
obstructive  respiratory  or  pulmonary 
disease  of  unknown  origin. 

(e)  This  section  is  not  applicable  to 
anv  claim  filed  on  or  after  January'  1 , 
1982. 

§  71 8.306    Presumption  of  entitlemen 
applicable  to  certain  death  claims. 

(a)  In  the  case  of  a  miner  who  died  on 
or  before  March  1.  1978,  who  was 
employed  for  25  or  more  years  in  one 
or  more  coal  mines  prior  to  June  30, 
1971,  the  eligible  survivors  of  such 
miner  whose  claims  have  been  filed 
prior  to  June  30,  1982,  shall  be  entitled 
to  the  payment  of  benefits,  unless  it  is 
established  that  at  the  time  of  death 
such  miner  was  not  partially  or  totally 
disabled  due  to  pneumoconiosis. 
Eligible  survivors  shall,  upon  request, 
furnish  such  evidence  as  is  available 
with  respect  to  the  health  of  the  miner 
at  the  time  of  death,  and  the  nature  and 
duration  of  the  miner's  coal  mine 
eniployment. 

(b)  For  the  purpose  of  this  section,  a 
miner  will  be  considered  to  have  been 
•partially  disabled"  if  he  or  she  had 
reduced  ability  to  engage  in  work  as 
defined  in  §718. 204(b). 

(c)  In  order  to  rebut  this  presumption 
the  evidence  must  demonstrate  that  the 
miner's  ability  to  perform  work  as 
defined  in  §  718.204(b)  was  not  reduced 
at  the  time  of  his  or  her  death  or  that 
the  miner  did  not  have  pneumoconiosis. 

(d)  None  of  the  following  items,  by 
itself,  shall  be  sufficient  to  rebut  the 
presumption: 

(1)  Evidence  that  a  deceased  miner 
was  employed  in  a  coal  mine  at  the  time 

of  death; 

(2)  Evidence  pertaining  to  a  deceased 
miner's  level  of  earnings  prior  to  death; 

(3)  A  chest  X-ray  interpreted  as 
negative  for  the  existence  of 
pneumoconiosis; 

(4)  A  death  certificate  which  makes 
no  mention  of  pneumoconiosis. 

Appendix  A  To  Part  718— Standards 
for  Administration  and  Interpretation 
of  Chest  Roentgenograms  (X-Rays) 

The  following  standards  are  established  in 
accordance  with  sections  402(0(11(0)  and 
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4t3(b)  of  the  Act.  They  were  developed  in 
consultation  with  the  National  Institute  for 
Occupational  Safely  and  Health.  These 
standards  are  promulgated  for  the  guidance 
of  phy.sicians  and  medical  technicians  to 
insure  that  uniform  procedures  are  used  in 
administering  and  interpreting  X-rays  and 
that  the  best  available  medical  evidence  will 
be  submitted  in  connection  with  a  claim  for 
black  lung  benefits.  If  it  is  established  that 
one  or  more  standards  have  not  been  met,  the 
claims  adjudicator  may  consider  such  fact  in 
determining  the  evidentiary  weight  to  be 
assigned  to  the  physician's  report  of  an  X-rav 

(1)  Every  chest  roentgenogram  shall  be  a 
single  postero-anterior  projection  at  full 
inspiration  on  a  14  by  17  inch  film. 
.Additional  chest  films  or  views  shall  be 
obtained  if  they  are  necessary  for  clarification 
and  classification  The  film  and  cas.sette  shall 
be  capable  of  being  positioned  both  vertically 
and  horizontally  so  that  the  chest 
roentgenogram  will  include  both  apices  and 
costophrenic  angles  If  a  miner  is  too  large  to 
permit  the  above  requirements,  then  a 
projection  with  minimum  loss  of 
costophrenic  angle  shall  be  made. 

(2)  Miners  shall  be  disrobed  from  the  waist 
up  at  the  time  the  roentgenogram  is  given. 
The  facility  shall  provide  a  dressing  area  and, 
for  those  miners  who  wish  to  use  one,  the 
facility  shall  provide  a  clean  gown.  Facilities 
shall  be  heated  to  a  comfortable  temperature 

(3)  Roentgenograms  shall  be  made  only 
with  a  diagnostic  X-ray  machine  having  a 
rotating  anode  tube  with  a  ma.ximum  of  a  2 
mm  source  (focal  spot). 

(4)  Except  as  provided  in  paragraph  (5). 
roentgenograms  shall  be  made  with  units 
having  generators  which  complv  with  the 
following:  (al  the  generators  of  existing 
roentgenographic  units  acquired  bv  the 
examining  facilitv  prior  to  lulv  27,  1973. 
shall  have  a  minimum  rating  (jf  200  niA  at 
100  kVp:  (bl  generators  of  units  acijuired 
subsequent  to  that  date  shall  have  a 
minimum  rating  of  300  mA  at  125  kVp. 

Note:  A  generator  with  a  rating  of  150  kVp 
is  recommended. 

(5)  Roentgenograms  made  with  battery- 
powered  mobile  or  portable  equipment  shall 
be  made  with  units  having  a  minimum  rating 
of  100  mA  at  110  kVp  at  500  Hz.  or  200  mA 
at  110  kVp  at  60  Hz. 

(6)  Capacitor  discharge,  and  field  emission 
units  may  be  used. 

(7)  Roentgenograms  shall  be  given  only 
with  equipment  havmg  a  beam-limiting 
device  which  does  not  cause  large  unexposed 
boundaries.  The  use  of  such  a  device  shall  be 
discernible  from  an  examination  of  the 
roentgenogram 

(8)  To  insure  high  quality  chest 
roentgenograms 

(i|  The  maximum  exposure  time  shall  not 
exceed  'io  of  a  second  except  that  with 
single  phase  units  with  a  rating  less  than  300 
mA  at  125  kVp  and  subjects  with  chest  over 
28  cm  postero-anterior.  the  exposure  may  be 
increased  to  not  more  than  '  lo  of  a  sec  und; 

(ill  The  source  or  focal  spot  to  film 
distance  shall  be  at  least  6  feet; 

(lii)  Only  medium-speed  film  and  medium- 
speed  intensifying  screens  shall  be  used, 

(iv)  Film-screen  contact  shall  be 
maintained  and  verified  at  6-month  or 
shorter  intervals: 


(v)  Intensifying  screens  shall  be  inspected 
at  least  once  a  month  and  cleaned  when 
necessar\'  by  the  method  recommended  bv 
the  manufacturer; 

(vi)  All  intensifving  si  reens  in  ,i  tassette 
shall  be  of  the  same  type  an(J  made  bv  the 
same  manufacturer; 

(vii)  VVIifii  using  over  90  kV  .  a  suitable  grid 
or  other  means  of  reducing  scattered 
radiation  shall  be  used; 

(viii)  The  geometry  of  the  radiographic 
system  shall  insure  that  the  central  axis  (ray) 
of  the  pniiiarv  beam  is  perpendicular  to  the 
plane  of  the  film  surface  and  impinges  on  the 
center  of  the  film 

(9)  Ra(lu)gr.H()hic  processing: 

(i)  Either  automatic  or  manual  film 
processing  is  acceptable.  A  constant  time- 
temperature  technique  shall  be  meticulously 
employed  for  manual  processing. 

(ii)  If  mineral  or  other  impurities  in  the 
processing  water  introduce  difficulty  in 
obtaining  a  high-quality  roentgenogram,  a 
suitable  filter  or  purification  system  shall  be 
used. 

(10)  Before  the  miner  is  advised  that  the 
examination  is  concluded,  the  roentgenogram 
shall  be  processed  and  inspected  and 
accepted  for  quality  bv  the  physician,  or  if 
the  physician  is  not  available,  acceptance 
may  be  made  by  the  radiologic  technologist. 
In  a  case  of  a  substandard  roentgenogram, 
another  shall  be  made  immediately. 

(11)  An  electric  power  supply  shall  be  used 
which  complies  with  the  voltage,  current, 
and  regulation  specified  by  the  manufacturer 
of  the  machine 

(12)  A  densitometric  test  object  may  be 
required  on  ear  h  roentgenogram  for  an 
objective  evaluation  of  film  quality  at  the 
discretion  of  the  Department  of  l^bor. 

(11)  Lac  h  roentgenogram  made  under  this 
•Appendix  shall  be  permanently  and  legibly 
marked  with  the  name  and  address  of  the 
facility  at  which  it  is  made,  the  miner's  DOL 
claim  number,  the  date  of  the  roentgenogram, 
and  left  and  right  side  of  film   No  other 
identifying  markings  shall  be  recorded  on  the 
roentgenogram 

Appendix  B  to  Part  718-Standards  for 
Administration  and  Interpretation  of 
Pulmonary  Function  Tests.  Tables  Bl, 
B2,  B3,  B4.  B5.  B6. 

The  following  standards  are  established  in 
accordance  with  section  402(0(11(0)  of  the 
.Act.  They  were  developed  in  consultation 
with  the  National  Institute  for  Occupational 
.Safety  and  Health  (NIOSH)  These  standards 
are  promulgated  for  the  guidance  of 
physicians  and  medical  technicians  to  insure 
that  uniform  procedures  are  used  in 
administering  and  interpreting  ventilatory 
function  tests  and  that  the  best  available 
medi(.al  evidence  will  be  submitted  in 
support  of  a  claim  for  black  lung  benefits.  If 
it  is  established  that  one  or  more  standards 
have  not  been  met.  the  claims  adjudicator 
may  consider  -iuch  fact  in  determining  the 
evidentiary  weight  to  be  given  to  the  results 
of  the  ventilatory  function  tests. 

Il)  Instruments  to  be  used  for  the 
administration  of  pulmonary  function  tests 
shall  be  approved  by  NIOSH  and  shall 
conform  to  the  following  criteria: 


(i)  The  instrument  shall  be  accurate  within 
-*-/  -  50  ml  or  within  +>  -  3  percent  of  reading, 
whic  hever  is  greater. 

(ii)  The  instrument  shall  be  capable  of 
measuring  vital  capacity  from  0  to  7  liters 
BTPS. 

(iii)  The  instrument  shall  have  a  low 
inertia  and  offer  low  resistance  to  airfiow 
sue  h  that  the  resistance  to  airflow  at  12  liters 
per  second  must  be  less  than  1.5  cm  H20/ 
liter/sec. 

(iv)  The  instrument  or  user  of  the 
instrument  must  have  a  means  of  correcting 
volumes  to  body  temperature  saturated  with 
water  vapor  (BTPS)  under  conditions  of 
varying  ambient  spirometer  temperatures  and 
barometric  pressures. 

(v)  The  instrument  used  shall  provide  a 
tracing  of  flow  versus  volume  (flow-volume 
loop)  which  displays  the  entire  maximum 
inspiration  and  the  entire  maximum  forced 
expiration.  The  instrument  shall,  in  addition, 
provide  tracings  of  the  volume  versus  time 
tracing  (spirogram)  derived  electronically 
from  the  flow-volume  loop.  Tracings  are 
necessary  to  determine  whether  maximum 
inspiratory  and  expiratory  efforts  have  been 
obtained  during  the  FVC  maneuver.  If 
maximum  voluntary  ventilation  is  measured, 
the  tracing  shall  record  the  individual 
breaths  volumes  versus  time. 

(vi)  The  instrument  shall  be  capable  of 
accumulating  volume  for  a  minimum  of  10 
seconds  after  the  onset  of  exhalation. 

(vii)  The  instrument  must  be  capable  of 
being  calibrated  in  the  field  with  respect  to 
the  FEVl.  The  volume  calibration  shall  be 
dci:omplished  with  a  3  L  calibrating  syringe 
and  should  agree  to  within  1  percent  of  a  3 
L  calibrating  volume.  The  linearity  of  the 
instrument  must  be  documented  by  a  record 
of  volume  calibrations  at  three  different  flow 
rates  of  approximately  3  L/6  sec.  3  L/3  sec, 
and  3  L/sec. 

(viii)  For  measuring  maximum  voluntary 
ventilation  (MVV)  the  instrument  shall  have 
a  response  which  is  flat  within  -h/  -  10 
percent  up  to  4  Hz  at  flow  rates  up  to  12 
liters  per  second  over  the  volume  range. 

(ix)  The  spirogram  shall  be  recorded  at  a 
speed  of  at  least  20  mm/sec  and  a  volume 
excursion  of  at  least  lOmm/L.  Calculation  of 
the  FEVl  from  the  flow-volume  loop  is  not 
acceptable.  Original  tracings  shall  be 
submitted. 

(2)  The  administration  of  pulmonary- 
function  tests  shall  conform  to  the  following 
criteria: 

(i)  Tests  shall  not  be  performed  during  or 
soon  after  an  acute  respiratory  illness. 

(il)  For  the  FEVl  and  FVC.  use  of  a  nose 
clip  is  required.  The  procedures  shall  be 
explained  in  simple  terms  to  the  patient  who 
shall  be  instructed  to  loosen  any  tight 
clothing  and  stand  in  front  of  the  apparatus. 
The  subject  may  sit.  or  stand,  but  care  should 
be  taken  on  repeat  testing  that  the  same 
position  be  used.  Particular  attention  shall  be 
given  to  insure  that  the  chin  is  slightly 
elevated  with  the  neck  slightly  extencled.  The 
subject  shall  be  instructed  to  expire 
completely,  momentarily  hold  his  breath, 
place  the  mouthpiece  in  his  mouth  and  close 
the  mouth  firmly  about  the  mouthpiece  to 
ensure  no  air  leak.  The  subject  will  than 
make  a  maximum  inspiration  from  the 
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instrument  and  when  maximum  inspiration 
has  been  attained,  without  interruption,  blow 
as  hard,  fast  and  completely  as  possible  for 
at  least  7  seconds  or  until  a  plateau  has  been 
attained  in  the  volume-time  curve  with  no 
detectable  change  in  the  expired  volume 
during  the  last  2  seconds  of  maximal 
expiratory  effort.  A  minimum  of  three  flow- 
volume  loops  and  derived  spirometric 
tracings  shall  be  carried  out.  The  patient 
shall  be  observed  throughout  the  study  for 
compliance  with  instructions.  Inspiration 
and  expiration  shall  be  checked  visually  for 
reproducibility.  The  effort  shall  be  judged 
unacceptable  when  the  patient: 

(A)  Has  not  reached  full  inspiration 
preceding  the  forced  expiration;  or 

(B)  Has  not  used  maximal  effort  during  the 
entire  forced  expiration;  or 

(C)  Has  not  continued  the  expiration  for 
least  7  sec.  or  until  an  obvious  plateau  for  at 
least  2  sec.  in  the  volume-time  curve  has 
occurred:  or 

(D)  Has  coughed  or  closed  his  glottis;  or 

(E)  Has  an  obstructed  mouthpiece  or  a  leak 
around  the  mouthpiece  (obstruction  due  to 
tongue  being  placed  in  front  of  mouthpiece, 
false  teeth  falling  in  front  of  mouthpiece, 
etc.);  or 

(F)  Has  an  unsatisfactory  start  of 
expiration,  one  characterized  by  excessive 
hesitation  (or  false  starts).  Peak  flow  should 
be  attained  at  the  start  of  expiration  and  the 
volume-time  tracing  (spirogram)  should  have 
a  smooth  contour  revealing  gradually 
decreasing  flow  throughout  expiration;  or 

(G)  Has  an  excessive  variability  between 
the  three  acceptable  curves.  The  variation 
between  the  two  largest  FEVl's  of  the  three 
acceptable  tracings  should  not  exceed  5 
percent  of  the  largest  FEVl  or  100  ml, 
whichever  is  greater.  As  individuals  with 
obstructive  disease  or  rapid  decline  in  lung 
function  will  be  less  likely  to  achieve  this 
degree  of  reproducibility,  tests  not  meeting 
this  criterion  may  still  be  submitted  for 
consideration  in  support  of  a  claim  for  black 
lung  benefits.  Failure  to  meet  this  standard 
should  be  clearly  noted  in  the  test  report  by 
the  physician  conducting  or  reviewing  the 
test. 

(iii)  For  the  MW,  the  subject  shall  be 
instructed  before  beginning  the  test  that  he  or 
she  will  be  asked  to  breathe  as  deeply  and 
as  rapidly  as  possible  for  approximately  15 
seconds.  The  test  shall  be  performed  with  the 
subject  in  the  standing  position,  if  possible. 
Care  shall  be  taken  on  repeat  testing  that  the 
same  position  be  used.  The  subject  shall 
breathe  normally  into  the  mouthpiece  of  the 
apparatus  for  10  to  15  seconds  to  become 
accustomed  to  the  system.  The  subject  shall 
then  be  instructed  to  breathe  as  deeply  and 
as  rapidly  as  possible,  and  shall  be 
continually  encouraged  during  the  remainder 
of  the  maneuver.  Subject  shall  continue  the 
maneuver  for  15  seconds.  At  least  5  minutes 
of  rest  shall  be  allowed  between  maneuvers. 
At  least  three  MW's  shall  be  carried  out. 
(Buf  see  §  718.103(b).)  During  the  maneuvers 
the  patient  shall  be  observed  for  compliance 
with  instructions.  The  effort  shall  be  judged 
unacceptable  when  thg  patient: 

(A)  Has  not  maintained  consistent  effort  for 
at  least  12  to  15  seconds;  or 

(B)  Has  coughed  or  closed  his  glottis;  or 


(C)  Has  an  obstructed  mouthpiece  or  a  leak 
around  the  mouthpiece  (obstruction  due  to 
tongue  being  placed  in  front  of  mouthpiece, 
false  teeth  falling  in  front  of  mouthpiece, 
etc.);  or 

(D)  Has  an  excessive  variability  between 
the  three  acceptable  curves.  The  variation 
between  the  two  largest  MWs  of  the  three 
satisfactory  tracings  shall  not  exceed  10 
percent. 

(iv)  A  calibration  check  shall  be  performed 
on  the  instrument  each  day  before  use.  using 
a  volume  source  of  at  least  three  liters, 
accurate  to  within  -i-/  -  1  percent  of  full  scale. 
The  volume  calibration  shall  be  performed  in 
accordance  with  the  method  described  in 
paragraph  (l)(vii)  of  this  Appendix.  Accuracy 
of  the  time  measurement  used  in  determining 
the  FEVl  shall  be  checked  using  the 
manufacturer's  stated  procedure  and  shall  be 
within  -(■/  -  3  percent  of  actual.  The 
procedure  described  in  the  Appendix  shall 
be  performed  as  well  as  any  other  procedures 
suggested  by  the  manufacturer  of  the 
spirometer  being  used. 

(v)(A)  The  first  step  in  evaluating  a 
spirogram  for  the  FVC  and  FEVl  shal]  be  to 
determine  whether  or  not  the  patient  has 
performed  the  test  properly  or  as  described 
in  (2)(ii)  of  this  Appendix.  The  largest 
recorded  FVC  and  FEVl.  corrected  to  BTPS. 
shall  be  used  in  the  analysis. 

(B)  Only  MW  maneuvers  which 
demonstrate  consistent  effort  for  at  least  12 
seconds  shall  be  considered  acceptable.  The 
largest  accumulated  volume  for  a  12  second 
period  corrected  to  BTPS  and  multiplied  by 
five  or  the  largest  accumulated  volume  for  a 
15  second  period  corrected  to  BTPS  and 
multiplied  by  four  is  to  be  reported  as  the 
MW. 


Appendix  C  to  Part  718— Blood-Gas 
Tables 

The  following  tables  set  forth  the  values  to 
be  applied  in  determining  whether  total 
disability  may  be  established  in  accordance 
with  §§718.2b4(b)(2)(ii)  and  718.305(a).  (c). 
The  values  contained  in  the  tables  are 
indicative  of  impairment  only.  They  do  not 
establish  a  degree  of  disability  except  as 
provided  in  §§  718.204(b)(2)(ii)  and 
718.305(a),  (c)  of  this  subchapter,  nor  do  they 
establish  standards  for  determining  normal 
alveolar  gas  exchange  values  for  any 
particular  individual.  Tests  shall  not  be 
performed  during  or  soon  after  an  acute 
respiratory  or  cardiac  illness.  A  miner  who 
meets  the  following  medical  specifications 
shall  be  found  to  be  totally  disabled,  in  the 
absence  of  rebutting  evidence,  if  the  values 
specified  in  one  of  the  following  tables  are 
met: 

(1)  For  arterial  blood-gas  studies  performed 
at  test  sites  up  to  2,999  feet  above  sea  level; 


Arterial  PC02  (mm  Hg) 


Arterial  P02 

equal  to  or 

less  than  (mm 

Hg) 


25  or  below 

26 

27 

28 


Arterial  PC02  (mm  Hg) 


Artenal  P02 

equal  to  or 

less  than  (mm 

Hg) 


29  

30 

31  

32  

33  

34  

35  

36  

37  

38  

39  

40-49  

Above  50 


71 
70 

ae 

68 
67 
66 
65 

64 
63 

62 
61 
60 

D 


^  Any  value. 

(2)  For  arterial  blood-gas  studies  performed 
at  test  sites  3.000  to  5.999  feet  above  sea 
level: 


Artenal  PC02  (mm  Hg) 


Artenal  P02 

equal  to  or 

less  than  (mm 

Hg) 


25  or  below 

26             

70 
69 

27  

68 

28            

67 

29    

66 

30        

66 

31                : 

64 

32                       

63 

33          

62 

34                     

61 

35          

60 

36              

59 

37                 

58 

38         

57 

39                  

56 

40-49         

55 

Above  50  

(^) 

2  Any  value 

(3)  For  arterial  blood-gas  studies  performed 
at  test  sites  6,000  feet  or  more  above  sea 

level; 


75 
74 
73 
72 


;     Artenal  P02 

Artenal  PC02  (mm  Hg)          le^^^hLMmm 

Hg) 

25  or  below 

26            

65 
64 

27         .          

63 

28       

62 

29                

61 

30    

60 

31      

59 

32              

58 

33          

57 

34         

56 

35                     

55 

36            

54 

37               

53 

38                        

52 

39                  

51 

40-49                         

50 

Ahovp  50                         

(^) 

3  Any  value 

3.  Part  722  is  revised  as 

follows: 
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PART  722— CRfTERIA  FOR 
DETERMiNiNG  WHETHER  STATE 
WORKERS'  COMPENSATION  LAWS 
PROVIDE  ADEQUATE  COVERAGE 
FOR  PNEUMOCONIOSIS  AND  UST1NG 
OF  APPROVED  STATE  LAWS 

Sec. 

722  1     Purpose 

722.2  Definitions. 

722.3  General  cnteria;  inclusion  in  and 
removal  from  the  Secretary's  list. 

722.4  The  Secretar>'s  list 

Authority:  .'5  U.S.C.  301.  Reorganization 
Plan  No  6  of  1950,  15  FR  3174,  30  U  S.C.  901 
et  seq..  921.  932,  936;  33  U.S.C.  901  el  seq  . 
Secretarv  s  Order  7-87.  52  FR  48466. 
Employment  Standards  Order  No.  90-02. 

§722.1     Purpose. 

Section  421  of  the  Black  Lung 
Benefits  .•Kct  provides  that  a  claim  for 
benefits  based  on  the  total  disability  or 
death  of  a  coal  miner  due  to 
pneumoconiosis  must  be  filed  under  a 
State  workers'  compensation  law  where 
such  law  provides  adequate  coverage  for 
pneumoconiosis.  A  State  workers' 
compensation  law  may  be  deemed  to 
provide  adequate  coverage  only  when  it 
is  included  on  a  list  of  such  laws 
maintained  by  the  Secretary.  The 
purpose  of  this  part  is  to  set  forth  the 
procedures  and  criteria  for  inclusion  on 
that  list,  and  to  provide  that  list. 

§722.2    Definitions. 

(a)  The  definitions  and  use  of  terms 
contained  in  subpart  A  of  part  725  of 
this  title  shall  be  applicable  to  this  part. 

(b)  For  purposes  of  this  part,  the 
following  definitions  apply: 

(1)  State  agency  means,  with  respect 
to  any  State,  the  agency,  department  or 
officer  designated  by  the  workers' 
compensation  law  of  the  State  to 
administer  such  law.  In  any  case  in 
which  more  than  one  agency 
participates  in  the  administration  of  a 
State  workers'  compensation  law,  the 
Governor  of  the  State  may  designate 
which  of  the  agencies  shall  be  the  State 
agency  for  purposes  of  this  part. 

(2)  The  Secretary's  list  means  the  list 
published  by  the  Secretary-  of  Labor  in 
the  Federal  Register  (see  §  722.4) 
containing  the  names  of  those  States 
which  have  in  effect  a  workers' 
compensation  law  which  provides 
adequate  coverage  for  death  or  total 
disability  due  to  pneumoconiosis 

§  722.3    General  criteria;  inclusion  in  and 
removal  from  the  Secretary's  list. 

(a)  The  Governor  of  any  State  or  any 
duly  authorized  State  agency  may.  at 
any  time,  request  that  the  Secretary^ 
include  such  State's  workers' 
compensation  law  on  his  list  of  those 
State  workers'  compensation  laws 


providing  adequate  coverage  for  total 
disability  or  death  due  to 
pneumoconiosis.  Each  such  request 
shall  include  a  copy  of  the  State 
workers'  compensation  law  and  any 
other  pertinent  State  laws;  a  copy  of  any 
regulations,  either  proposed  or 
promulgated,  implementing  such  laws; 
and  a  copy  of  any  relevauit 
administrative  or  court  decision 
interpreting  such  laws  or  regulations,  or. 
if  such  decisions  are  published  in  a 
readily  available  report,  a  citation  to 
such  decision. 

(bl  Upon  receipt  of  a  request  that  a 
State  be  included  on  the  Secretary's  list, 
the  Secretary  shall  include  the  State  on 
the  list  if  he  finds  that  the  State's 
workers'  compensation  law  guarantees 
the  payment  of  monthly  and  medical 
benefits  to  all  persons  who  would  be 
entitled  to  such  benefits  under  the  Black 
Lung  Benefits  Act  at  the  time  of  the 
request,  at  a  rate  no  less  than  that 
provided  by  the  Black  Lung  Benefits 
Act.  The  criteria  used  by  the  Secretary- 
in  making  such  determination  shall 
include,  but  shall  not  be  limited  to,  the 
criteria  set  forth  in  section  421(b)(2)  of 
the  Act. 

(c)  The  Secretary  may  require  each 
State  included  on  the  list  to  submit 
reports  detailing  the  extent  to  which  the 
States  workers'  compensation  laws,  as 
reflected  by  statute,  regulation,  or 
administrative  or  court  decision, 
continues  to  meet  the  requirements  of 
paragraph  (b)  of  this  section.  If  the 
Secretary  concludes  that  the  State's 
workers'  compensation  law  does  not 
provide  adequate  coverage  at  any  time, 
either  because  of  changes  to  the  State 
workers'  compensation  law  or  the  Black 
Lung  Benefits  Act.  he  shall  remove  the 
State  from  the  Secretary's  list  after 
providing  the  State  with  notice  of  such 
removal  and  an  opportunity  to  be  heard. 

§  722.4    The  Secretary's  list. 

(a)  The  Secretary'  has  determined  that 
publication  of  the  Secretary's  list  in  the 
Code  of  Federal  Regulations  is 
appropriate.  Accordingly,  in  addition  to 
its  publication  in  the  Federal  Register 
as  required  by  section  421  of  the  Black 
Lung  Benefits  Act.  the  list  shall  also 
appear  in  paragraph  (b)  of  this  section. 

(b)  Upon  review  of  all  requests  filed 
with  the  Secretary  under  section  421  of 
the  Black  Lung  Benefits  Act  and  this 
part,  and  examination  of  the  workers' 
compensation  laws  of  the  States  making 
such  requests,  the  Secretary  has 
determined  that  the  workers' 
compensation  law  of  each  of  the 
following  listed  States,  for  the  period 
from  the  date  shown  in  the  list  until 
such  date  as  the  Secretary  may  make  a 


contrary  determination,  provides 
adequate  coverage  for  pneumoconiosis. 


State 


None 


Period 
com- 
mencing 


4.  Part  725  is  revised  as  follows: 

PART  725— CLAIMS  FOR  BENEFITS 
UNDER  PART  C  OF  TITLE  IV  OF  THE 
FEDERAL  MINE  SAFETY  AND  HEALTH 
ACT,  AS  AMENDED 

Subpart  A— General 

Sec. 

725.1  Statutory  provisions. 

725.2  Purpose  and  applicability  of  this  part. 

725.3  Contents  of  this  part. 

725.4  Applicability  of  other  parts  in  this 
title. 

725.101  Definitions  and  use  of  terms. 

725.102  Disclosure  of  program  information. 

725.103  Burden  of  proof. 

Subpart  B— Persons  Entitled  to  Beneftts, 
Conditions,  and  Duration  of  Entitlement 

725.201  Who  is  entitled  to  benefits: 
contents  of  this  subpart. 

Conditions  and  Duration  of  Entitlement: 
Miner 

725.202  Miner  defined;  conditions  of 
entitlement,  miner. 

725.203  Duration  and  cessation  of 
entitlement,  miner. 

Conditions  and  Duration  of  Entitlement: 
Miner's  Dependents  (Augmented  Benefits) 

725.204  Determination  of  relationship; 
spouse. 

725.205  Determination  of  dependency; 
spouse. 

725.206  Determination  of  relationship; 
divorced  spouse. 

725.207  Determination  of  dependency; 
divorced  spouse. 

725.208  Determination  of  relationship; 
child. 

725.209  Determination  of  dependency; 
child. 

725.210  Duration  of  augmented  benefits. 

725.211  Time  of  determination  of 
relationship  and  dependency  of  spouse 
or  child  for  purposes  of  augmentation  of 
benefits. 

Conditions  and  Duration  of  Entitlement: 
Miner's  Survivors 

725.212  Conditions  of  entitlement; 
surviving  spouse  or  surviving  divorced 
spouse. 

725.213  Duration  of  entitlement;  sur\'iving 
spouse  or  surviving  divorced  spouse. 

725.214  Determination  of  relationship; 
surviving  spouse. 

725.215  Determination  of  dependency; 
surviving  spouse. 

725.216  Determination  of  relationship; 
surviving  divorced  spouse. 

725.217  Determination  of  dependency: 
surviving  divorced  spouse. 

725.218  Conditions  of  entitlement;  child. 

725.219  Duration  of  entitlement;  child. 


725.220  Determination  of  relationship; 
child. 

725.221  Determination  of  dependency; 
child. 

725.222  Conditions  of  entitlement;  parent, 
brother  or  sister. 

725.223  Duration  of  entitlement;  parent, 
brother  or  sister. 

725.224  Determination  of  relationship; 
parent,  brother  or  sister. 

725.225  Determination  of  dependency; 
parent,  brother  or  sister. 

725.226  "Good  cause"  for  delayed  filing  of 
proof  of  support. 

725.227  Time  of  determination  of 
relationship  and  dependency  of 
survivors. 

725.228  Effect  of  conviction  of  felonious 
and  intentional  homicide  on  entitlement 
to  benefits. 

Terms  Used  in  this  Subpart 

725.229  Intestate  personal  property. 

725.230  Legal  impediment. 

725.231  Domicile. 

725.232  Member  of  the  same  household — 
"living  with."  "living  in  the  same 
household."  and  "Hving  in  the  miner's 
household."  defined. 

725.233  Support  and  contributions. 

Subpart  C— Filing  of  Claims 

725.301  Who  may  file  a  claim. 

725.302  Evidence  of  authority  to  file  a 
claim  on  behalf  of  another. 

725.303  Date  and  place  of  filing  of  claims, 

725.304  Forms  and  initial  processing. 

725.305  When  a  written  statement  is 
considered  a  claim. 

725.306  Withdrawal  of  a  claim. 

725.307  Cancellation  of  a  request  for 
withdrawal. 

725.308  Time  limits  for  filing  claims. 

725.309  Additional  claims;  effect  of  a  prior 
denial  of  benefits. 

725.310  Modification  of  awards  and 
denials. 

725.311  Communications  with  respect  to 
claims;  time  computations. 

Subpart  D— Adludicatlon  Offlcars;  Parties 
and  Representatives 

725.350  Who  are  the  adjudication  officers? 

725.351  Powers  of  adjudication  officers. 

725.352  Disqualification  of  adjudication 
officer. 

725.360  Parties  to  proceedings 

725.361  Party  amicus  curiae. 

725.362  Representation  of  parties. 

725.363  Qualification  of  representative. 

725.364  Authority  of  representative. 

725.365  Approval  of  representative's  fees; 
lien  against  benefits. 

725.366  Fees  for  representatives. 

725.367  Payment  of  a  claimant's  attorney's 
fee  by  responsible  operator  or  fund.     . 

Subpart  E— Adiudication  of  Claims  by  the 
District  Director 

725.401  Claims  development — general. 

725.402  Approved  State  workers' 
compensation  law. 

725.403  [Reserved]. 

725.404  Development  of  evidence — general 

725.405  Development  of  medical  evidence; 
scheduling  of  medical  examinations  and 
tests. 


725.406  Medical  examinations  and  tests. 

725.407  Identification  and  notification  of 
responsible  operator. 

725.408  Operator's  response  to  notification. 

725.409  Denial  of  a  claim  by  reason  of 
abandonment. 

725.410  Submission  of  additional  evidence. 

725.411  Initial  adjudication  in  Trust  Fund 
cases. 

725.412  Operator's  response. 

725.413  (Reserved). 

725.414  Development  of  evidence. 

725.415  Action  by  the  district  director  after 
development  of  evidence. 

725.416  Conferences. 

725.417  Action  at  the  conclusion  of 
conference. 

725.418  Proposed  decision  and  order. 

725.419  Response  to  proposed  decision  and 
order. 

725.420  Initial  determinations. 

725.421  Referral  of  a  claim  to  the  Office  of 
Administrative  Law  Judges. 

725.422  Legal  assistance. 

725.423  Extensions  of  time. 

Subpart  F— Hearings 

725.450  Right  to  a  hearing. 

725.451  Request  for  hearing. 

725.452  Type  of  hearing;  parties. 

725.453  Notice  of  hearing. 

725.454  Time  and  place  of  hearing;  transfer 
of  cases. 

725.455  Hearing  procedures;  generally. 

725.456  Introduction  of  documentary 
evidence. ' 

725.457  Witnesses. 

725.458  Depositions;  interrogatories. 

725.459  Witness  fees. 

725.460  Consolidated  hearings. 

725.461  Waiver  of  right  to  appear  and 
present  evidence. 

725.462  Withdrawal  of  controversion  of 
issues  set  for  formal  hearing;  effect. 

725.463  Issues  to  be  resolved  at  hearing; 
new  issues. 

725.464  Record  of  hearing. 

725.465  Dismissals  for  cause, 

725.466  Order  of  dismissal. 

725.475  Termination  of  hearings. 

725.476  Issuance  of  decision  and  order. 

725.477  Form  and  contents  of  decision  and 
order. 

725.478  Filing  and  service  of  decision  and 
order. 

725.479  Finality  of  decisions  and  orders. 

725.480  Modification  of  decisions  and 
orders. 

725.481  Right  to  appeal  to  the  Benefits 
Review  Board. 

725.482  Judicial  review. 

725.483  Costs  in  proceedings  brought 
without  reasonable  grounds. 

Subpart  G — Responsible  Coal  Mine 
Operators 

725.490  Statutory  provisions  and  scope. 

725.491  Operator  defined. 

725.492  Successor  operator  defined. 

725.493  Employment  relationship  defined. 

725.494  Potentially  liable  operators. 

725.495  Criteria  for  determining  a 
responsible  operator. 

725.496  Special  claims  transferred  to  the 
fund. 

725.497  Procedures  in  special  claims 
transferred  to  the  fund. 


Subpart  H — Payment  of  Benefits 

General  Provisions 

725.501  Payment  provisions  generally 

725.502  When  benefit  payments  are  due: 
manner  of  payment. 

725.503  Date  from  which  benefits  are 
payable. 

725.504  Payments  to  a  claimant  employed 
as  a  miner. 

725.505  Payees. 

725.506  Payment  on  behalf  of  another; 
"legal  guardian"  defined. 

725.507  Guardian  for  minor  or 
incompetent. 

725.510  Representative  payee. 

725.511  L'se  and  benefit  defined. 

725.512  Support  of  legally  dependent 
spouse,  child,  or  parent. 

725.513  Accountability;  transfer. 

725.514  Certification  to  dependent  of 
augmentation  portion  of  benefit. 

725.515  Assignment  and  exemption  from 
claims  of  creditors. 

Benefit  Rates 

725.520  Computation  of  benefits. 

725.521  Commutation  of  payments;  lump 
sum  awards. 

725.522  Payments  prior  to  final 
adjudication. 

Special  Provisions  for  Operator  Payments 

725.530  Operator  payments;  generally. 

725.531  Receipt  for  payment. 

725.532  Suspension,  reduction,  or 
termination  of  payments. 

Increases  and  Reductions  of  Benefits 

725.533  Modification  of  benefit  amounts; 
general. 

725.534  Reduction  of  State  benefits. 

725.535  Reductions;  receipt  of  State  or 
Federal  benefit. 

725.536  Reductions;  excess  earnings. 

725.537  Reductions;  retroactive  effect  of  an 
additional  claim  for  benefits. 

725.538  Reductions;  effect  of  augmentation 
of  benefits  based  on  subsequent 
qualification  of  individual. 

725.539  More  than  one  reduction  event. 

Overpayments;  Underpayments 

725.540  Overpayments. 

725.541  Notice  of  waiver  of  adjustment  or 
recovery  of  overpayment. 

725.542  When  waiver  of  adjustment  or 
recovery  may  be  applied. 

725.543  Standards  for  waiver  of  adjustment 
or  recovery. 

725.544  Collection  and  compromise  of 
claims  for  overpayment. 

725.545  Underpayments. 

725.546  Relation  to  provisions  for 
reductions  or  increases. 

725.547  Applicability  of  overpayment  and 
underpayment  provisions  to  operator  or 
carrier. 

725.548  Procedures  applicable  to 
overpayments  and  underpayments 

Subpart  I— Enforcement  of  Liability; 
Reports 

725.601  Enforcement  generally. 

725.602  Reimbursement  of  the  fund. 

725.603  Payments  by  the  fund  on  behalf  of 
an  operator;  liens. 
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725.604     Enforcement  of  final  awards. 
725.60.5     Defaults 

725.606  Security  for  the  payment  of 
benefits. 

725.607  Payments  in  addition  to 
compensation 

725.608  Interest 

725.609  Enforcement  against  other  persons. 

725.620  Failure  to  secure  benefits;  other 
penalties. 

725.621  Reports. 

Subpart  J — Medical  Benefits  and  Vocational 
Rehabilitation 

725.701  Availability  of  medical  benefits. 

725.702  Claims  for  medical  benefits  only 
under  section  1 1  of  the  Reform  Act 

725.703  Physician  defined 

725.704  Notification  of  right  to  medical 
benefits:  authonzation  of  treatment 

725.705  Arrangements  for  medical  care 

725.706  Authorization  to  provide  medical 
services 

725  707     Reports  of  physicians  and 

supervision  of  medical  care 
725.708     Disputes  concerning  medical 

benefits. 

725.710  Objective  of  vocational 
rehabilitation. 

725.71 1  Requests  for  referral  to  vocational 
rehabilitation  assistance 

Authority:  5  U  S.C  301.  Reorganization 
Plan  No  6  of  1950.  15  FR  3174.  30  LI  S  C  901 
et  seq..  921.  932,  936:  33  U  S.C  901  et  seq  , 
42  use.  405,  Secretary  s  Order  7-87,  52  FR 
48466.  Employment  Standards  Order  No  90- 
02 

Sut>part  A— General 

S  725. 1     Statutory  provisions. 

(a)  General.  Title  IV  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977.  as 
amended  by  the  Black  Lung  Benefits 
Reform  Act  of  1977,  the  Black  Lung 
Benefits  Revenue  Act  of  1977.  the  Black 
Lung  Benefits  Revenue  Act  of  1981  and 
the  Black  Lung  Benefits  Amendments  of 
1981,  provides  for  the  payment  of 
benefits  to  a  coal  miner  who  is  totally 
disabled  due  to  pneumoconiosis  (black 
lung  disease)  and  to  certain  survivors  of 
a  miner  who  dies  due  to 
pneumoconiosis.  For  claims  filed  prior 
to  January  1.  1982.  certain  survivors 
could  receive  benefits  if  the  miner  was 
totally  (or  for  claims  filed  prior  to  lune 
30,  1982,  in  accordance  with  section 
411(c)(5)  of  the  Act,  partially)  disabled 
due  to  pneumoconiosis,  or  if  the  miner 
died  due  to  pneumoconiosis 

(b)  Part  B  Fart  B  of  title  IV  of  the  Act 
provided  that  all  claims  filed  between 
December  30,  1969,  and  June  30.  1973, 
are  to  be  filed  with,  processed,  and  paid 
by  the  Secretary  of  Health.  Education, 
and  Welfare  through  the  Social  Security 
Administration;  claims  filed  by  the 
survivor  of  a  miner  before  Januar\'  1 , 
1974,  or  within  6  months  of  the  miners 
death  if  death  occurred  before  January  1. 
1974,  and  claims  filed  by  the  survivor 


of  a  miner  who  was  receiving  benefits 
under  part  B  of  title  IV  of  the  Act  at  the 
time  of  death,  if  filed  within  6  months 
of  the  miner's  death,  are  also 
adjudicated  and  paid  by  the  Social 
Security  Administration. 

(c)  Section  415.  Claims  filed  by  a 
miner  between  July  1  and  December  31. 
1973.  are  adjudicated  and  paid  under 
section  415.  Section  415  provides  that  a 
claim  filed  between  the  appropriate 
dates  shall  be  filed  with  and  adjudicated 
by  the  Secretary  of  Labor  under  certain 
incorporated  provisions  of  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  901  et 
seq.).  A  claim  approved  under  section 
4 1 5  is  paid  under  part  B  of  title  IV  of 
the  Act  for  periods  of  eligibility 
occurring  between  July  1  and  December 
31,  1973,  by  the  Secretary  of  Labor  and 
for  periods  of  eligibility  thereafter,  is 
paid  by  a  coal  mine  operator  which  is 
determined  liable  for  the  claim  or  the 
Black  Lung  Disability  Trust  Fund  if  no 
operator  is  identified  or  if  the  miner's 
last  coal  mine  employment  terminated 
prior  to  January  1,  1970.  An  operator 
which  may  be  found  liable  for  a  section 
415  claim  is  notified  of  the  claim  and 
allowed  to  participate  fully  in  the 
adjudication  of  such  claim.  A  claim 
filed  under  section  415  is  for  all 
purposes  considered  as  if  it  were  a  part 
C  claim  (see  paragraph  (d)  of  this 
section)  and  the  provisions  of  part  C  of 
title  rV  of  the  Act  are  fully  applicable  to 
a  section  415  claim  except  as  is 
otherwise  provided  in  section  415. 

(d)  Part  C  Claims  filed  by  a  miner  or 
survivor  on  or  after  January  1,  1974,  are 
filed,  adjudicated,  and  paid  under  the 
provisions  of  part  C  of  title  IV  of  the 
Act.  Part  C  requires  that  a  claim  filed  on 
or  after  January  1.  1974.  shall  be  filed 
under  an  applicable  approved  State 
workers'  compensation  law,  or  if  no 
such  law  has  been  approved  by  the 
Secretary  of  Labor,  the  claim  may  be 
filed  with  the  Secretary  of  Labor  under 
section  422  of  the  Act.  Claims  filed  with 
the  Secretary  of  Labor  under  part  C  are 
processed  and  adjudicated  by  the 
Secretary  and  paid  by  a  coal  mine 
operator  If  the  miner's  last  coal  mine 
employment  terminated  before  January 
1.  1970.  or  if  no  responsible  operator 
can  be  identified,  benefits  are  paid  by 
the  Black  Lung  Disability  Trust  Fund. 
Claims  adjudicated  under  part  C  are 
subject  to  certain  incorporated 
provisions  of  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act. 

(e)  Section  435.  Section  435  of  the  Act 
affords  each  person  who  filed  a  claim 
for  benefits  under  part  B,  section  415,  or 
part  C.  and  whose  claim  had  been 
denied  or  was  still  pending  as  of  March 
1.  1978,  the  effective  date  of  the  Black 


Lung  Benefits  Reform  Act  of  1977,  the 
right  to  have  his  or  her  claim  reviewed 
on  the  basis  of  the  1977  amendments  to 
the  Act,  and  under  certain 
circumstances  to  submit  new  evidence 
in  support  of  the  claim. 

(f)  changes  made  by  the  Black  Lung 
Benefits  Reform  Act  of  1977.  In  addition 
to  those  changes  which  are  reflected  in 
paragraphs  (a)  through  (e)  of  this 
section,  the  Black  Lung  Benefits  Reform 
Act  of  1977  contains  a  number  of 
significant  amendments  to  the  Act's 
standards  for  determining  eligibility  for 
benefits.  Among  these  are: 

(1)  A  provision  which  clarifies  the 
definition  of  "pneumoconiosis"  to 
include  any  "chronic  dust  disease  of  the 
lung  and  its  sequelae,  including 
respiratory  and  pulmonary 
impairments,  arising  out  of  coal  mine 
employment"; 

(2)  A  provision  which  defines 
"miner"  to  include  any  person  who 

works  or  has  worked  in  or  around  a  coal 
mine  or  coal  preparation  facility,  and  in 
coal  mine  construction  or  coaJ 
transportation  under  certain 
circumstances; 

(3)  A  provision  which  limits  the 
denial  of  a  claim  solely  on  the  basis  of 
employment  in  a  coal  mine; 

(4)  A  provision  which  authorizes  the 
Secretary  of  Labor  to  establish  standards 
and  develop  criteria  for  determining 
total  disability  or  death  due  to 
pneumoconiosis  with  respect  to  a  part  C 
claim; 

(5)  A  new  presumption  which 
requires  the  payment  of  benefits  to  the 
survivors  of  a  miner  who  was  employed 
for  25  or  more  years  in  the  mines  imder 
certain  conditions; 

(6)  Provisions  relating  to  the  treatment 
to  be  accorded  a  survivor's  affidavit, 
certain  X-ray  interpretations,  and 
certain  autopsy  reports  in  the 
development  of  a  claim;  and 

(7)  Other  clarifying,  procedural,  and 
technical  amendments. 

(g)  Changes  made  by  the  Black  Lung 
Benefits  Revenue  Act  of  1977.  The  Black 
Limg  Benefits  Revenue  Act  of  1977 
established  the  Black  Lung  Disability 
Trust  Fund  which  is  financed  by  a 
specified  tax  imposed  upon  each  ton  of 
coal  (except  lignite)  produced  and  sold 
or  used  in  the  United  States  after  March 
31,  1978.  The  Secretary  of  the  Treasury 
is  the  managing  trustee  of  the  fund  and 
benefits  are  paid  from  the  fund  upon  the 
direction  of  the  Secretary  of  Labor.  The 
fund  was  made  liable  for  the  payment 
of  all  claims  approved  under  section 
415,  part  C  and  section  435  of  the  Act 
for  all  periods  of  eligibility  occurring  on 
or  after  January  1,  1974,  with  respect  to 
claims  where  the  miner's  last  coal  mine 
employment  terminated  before  January 


1,  1970,  or  where  individual  liability 
can  not  be  assessed  against  a  coal  mine 
operator  due  to  bankruptcy,  insolvency, 
or  the  like.  The  fund  was  also 
authorized  to  pay  certain  claims  which 
a  responsible  operator  has  refused  to 
pay  within  a  reasonable  time,  and  to 
seek  reimbursement  from  such  operator. 
The  purpose  of  the  fund  and  the  Black 
Lung  Benefits  Revenue  Act  of  1977  was 
to  insure  that  coal  mine  operators,  or  the 
coal  industry,  will  fully  bear  the  cost  of 
black  lung  disease  for  the  present  time 
and  in  the  future.  The  Black  Lung 
Benefits  Revenue  Act  of  1977  also 
contained  other  provisions  relating  to 
the  fund  and  authorized  a  coal  mine 
operator  to  establish  its  own  trust  fund 
for  the  payment  of  certain  claims. 

(h)  Changes  made  by  the  Black  Lung 
Benefits  Amendments  of  1981.  In 
addition  to  the  change  reflected  in 
paragraph  (a)  of  this  section,  the  Black 
Lung  Benefits  Amendments  of  1981 
made  a  number  of  significant  changes  in 
the  Act's  standards  for  determining 
eligibility  for  benefits  and  concerning 
the  payment  of  such  benefits.  The 
following  changes  are  all  applicable  to 
claims  filed  on  or  after  January  1,  1982: 

(1)  The  Secretary  of  Labor  may  re-read 
any  X-ray  submitted  in  support  of  a 
claim  and  may  rely  upon  a  second 
opinion  concerning  such  an  X-ray  as  a 
means  of  auditing  the  validity  of  the 
claim; 

(2)  The  rebuttable  presumption  that 
the  death  of  a  miner  with  ten  or  more 
years  employment  in  the  coal  mines, 
who  died  of  a  respirable  disease,  was 
due  to  pneumoconiosis  is  no  longer 
applicable; 

(3)  The  rebuttable  presumption  that 
the  total  disability  of  a  miner  with 
fifteen  or  more  years  emplojmient  in  the 
coal  mines,  who  has  demonstrated  a 
totally  disabling  respiratory  or 
pulmonary  impairment,  is  due  to 
pneumoconiosis  is  no  longer  applicable; 

(4)  In  the  case  of  deceased  miners, 
where  no  medical  or  other  relevant 
evidence  is  available,  only,  affidavits 
from  persons  not  eligible  to  receive 
benefits  as  a  result  of  the  adjudication 
of  the  claim  will  be  considered 
sufficient  to  establish  entitlement  to 
benefits; 

(5)  Unless  the  miner  was  found 
entitled  to  benefits  as  a  result  of  a  claim 
filed  prior  to  January  1, 1982,  benefits 
are  payable  on  survivors'  claims  filed  on 
and  after  January  1,  1982,  only  when  the 
miner's  death  was  due  to 
pneumoconiosis; 

(6)  Benefits  payable  under  this  part 
are  subject  to  an  offset  on  accoimt  of 
excess  earnings  by  the  miner;  and 

(7)  Other  technical  amendments. 


(i)  Changes  made  by  the  Black  Lung 
Benefits  Revenue  Act  of  1981 .  The  Black 
Limg  Benefits  Revenue  Act  of  1981 
temporarily  doubles  the  amoimt  of  the 
tax  upon  coal  until  the  fund  shall  have 
repaid  all  advances  received  from  the 
United  States  Treasury  and  the  interest 
on  all  such  advances.  The  fund  is  also 
made  liable  for  the  payment  of  certain 
claims  previously  denied  under  the 
1972  version  of  the  Act  and 
subsequently  approved  under  section 
435  and  for  the  reimbursement  of 
operators  and  insurers  for  benefits 
previously  paid  by  them  on  such  claims. 
With  respect  to  claims  filed  on  or  after 
January  1, 1982,  the  fund's 
authorization  for  the  payment  of  interim 
benefits  is  limited  to  the  payment  of 
prospective  benefits  only.  These 
changes  also  define  the  rates  of  interest 
to  be  paid  to  and  by  the  fund. 

(j)  Longshoremen's  Act  provisions. 
The  adjudication  of  claims  filed  under 
sections  415,  422  and  435  of  the  Act  is 
governed  by  various  procedural  and 
other  provisions  contained  in  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (LHWCA),  as 
amended  from  time  to  time,  which  are 
incorporated  within  the  Act  by  sections 
415  and  422.  The  incorporated  LHWCA 
provisions  are  applicable  under  the  Act 
except  as  is  otherwise  provided  by  the 
Act  or  as  provided  by  regulations  of  the 
Secretary.  Although  occupational 
disease  benefits  are  also  payable  under 
the  LHWCA,  the  primary  focus  of  the 
procedures  set  forth  in  that  Act  is  upon 
a  time  definite  of  traumatic  injury  or 
death.  Because  of  this  and  other 
significant  differences  between  a  black 
lung  and  longshore  claim,  it  is 
determined,  in  accordance  with  the 
authority  set  forth  in  section  422  of  the 
Act,  that  certain  of  the  incorporated 
procedures  prescribed  by  the  LHWCA 
must  be  altered  to  fit  the  circumstances 
ordinarily  confronted  in  the 
adjudication  of  a  black  lung  claim.  The 
changes  made  are  based  upon  the 
Department's  experience  in  processing 
black  lung  claims  since  July  1,  1973, 
and  all  such  changes  are  specified  in 
this  part  or  part  727  of  this  subchapter 
(see  §  725.4(d)).  No  other  departure  from 
the  incorporated  provisions  of  the 
LHWCA  is  intended. 

(k)  Social  Security  Act  provisions. 
Section  402  of  Part  A  of  the  Act 
incorporates  certain  definitional 
provisions  ft'om  the  Social  Security  Act, 
42  U.S.C.  301  et  seq.  Section  430 
provides  that  the  1972,  1977  and  1981 
amendments  to  part  B  of  the  Act  shall 
also  apply  to  part  C  "to  the  extent 
appropriate."  Sections  412  and  413 
incorporate  various  provisions  of  the 
Social  Sectirity  Act  into  part  B  of  the 


Act.  To  the  extent  appropriate, 
therefore,  these  provisions  also  apply  to 
part  C.  In  certain  cases,  the  Department 
has  varied  the  terms  of  the  Social 
Security  Act  provisions  to  accommodate 
the  unique  needs  of  the  black  lung 
benefits  program.  Parts  of  the  Longshore 
and  Harbor  Workers'  Compensation  Act 
are  also  incorporated  into  part  C.  Where 
the  incorporated  provisions  of  the  two 
acts  are  inconsistent,  the  Department 
has  exercised  its  broad  regulator^' 
powers  to  choose  the  extent  to  which 
each  incorporation  is  appropriate. 
Finally,  Section  422[gJ,  contained  in 
part  C  of  the  Act,  incorporates  42  U.S.C. 
403(bHl). 

§ 725.2    Purpose  and  applicability  of  this 
part. 

(a)  This  part  sets  forth  the  procedures 
to  be  followed  and  standards  to  be 
applied  in  filing,  processing, 
adjudicating,  and  paying  claims  filed 
imder  part  C  of  title  FV  of  the  Act. 

(b)  This  part  applies  to  all  claims  filed 
under  part  C  of  tide  IV  of  the  Act  on  or 
after  August  18,  1978  and  shall  also 
apply  to  claims  that  were  pending  on 
August  18,  1978. 

(c)  The  provisions  of  this  part  reflect 
revisions  that  became  effective  on 
Janaury  19,  2001.  This  part  applies  to  all 
claims  filed,  and  all  benefits  payments 
made,  after  January  19,  2001.  With  the 
exception  of  the  following  sections,  this 
part  shall  also  apply  to  the  adjudication 
of  claims  that  were  pending  on  January 
19,  2001:  §§  725.309,  725.310.  725.351, 
725.360,  725.367,  725.406.  725.407, 
725.408,  725.409,  725.410,  725.411, 
725.412,  725.414,  725.415,  725.416, 
725.417,  725.418,  725.421(b),  725.423. 
725.454,  725.456,  725.457,  725.458. 
725.459,  725.465,  725.491.  725.492. 
725.493,  725.494,  725.495,  725.547.  The 
version  of  those  sections  set  forth  in  20 
CFR,  parts  500  to  end,  edition  revised  as 
of  April  1,  1999,  apply  to  the 
adjudications  of  claims  that  were 
pending  on  January  19,  2001.  For 
purposes  of  construing  the  provisions  of 
this  section,  a  claim  shall  be  considered 
pending  on  January  19,  2001  if  it  was 
not  finally  denied  more  than  one  year 
prior  to  that  date. 

§  725.3    Contents  of  this  part. 

(a)  This  subpart  describes  the 
statutory  provisions  which  relate  to 
claims  considered  under  this  part,  the 
purpose  and  scope  of  this  part, 
definitions  and  usages  of  terms 
applicable  to  this  part,  and  matters 
relating  to  the  availability  of 
information  collected  by  the  Department 
of  Labor  in  connection  with  the 
processing  of  claims. 
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fb)  Subpart  B  contains  criteria  for 
determining  wh(j  may  be  found  entitled 
to  benefits  under  this  part  and  other 
provisions  relating  to  the  conditions  and 
duration  of  eligibility  of  a  particular 
individual. 

(c)  Subpart  C  describes  the  procedures 
to  be  followed  and  action  to  be  taken  in 
connection  with  the  filing  of  a  claim 
under  this  part. 

(d)  Subpart  D  sets  forth  the  duties  and 
powers  of  the  persons  designated  by  the 
Secretary  of  Labor  to  adjudicate  claims 
and  provisions  relating  to  the  rights  of 
parties  and  representatives  of  parties 

(e)  Subpart  E  contains  the  procedures 
for  developing  evidence  and 
adjudicating  entiUement  and  liability 
issues  by  the  district  director 

(f)  Subpart  F  describes  the  procedures 
to  be  followed  if  a  hearing  before  the 
Office  of  Administrative  Law  Judges  is 
required 

(g)  Subpart  G  contains  provisions 
governing  the  identification  of  a  coal 
mine  operator  which  may  be  liable  for 
the  payment  of  a  claim 

(h)  Subpart  H  contains  provisions 
governing  the  payment  of  benefits  with 
respect  to  an  approved  claim. 

(i)  Subpart  I  describes  the  statutory 
mechanisms  provided  for  the 
enforcement  of  a  coal  mine  operator's 
liability,  sets  forth  the  penalties  which 
may  be  applied  in  the  case  of  a 
defaulting  coaJ  mine  operator,  and 
describes  the  obligation  of  coal 
operators  and  their  insurance  carriers  to 
file  certain  reports. 

(j)  Subpart  J  describes  the  right  of 
certain  beneficiaries  to  receive  medical 
treatment  benefits  and  vocational 
rehabilitation  under  the  Act. 

§  725.4    Applicability  of  ottwr  parts  in  this 
title. 

(alPart  718.  Part  718  of  this 
subchapter,  which  contains  the  criteria 
and  standards  to  be  applied  in 
determining  whether  a  miner  is  or  was 
totally  disabled  due  to  pneumoconiosis, 
or  whether  a  miner  died  due  to 
pneumoconiosis,  shall  be  applicable  to 
the  determination  of  claims  under  this 
part.  Claims  filed  after  March  31.  1980. 
are  subject  to  part  718  as  promulgated 
by  the  Secretar\-  in  accordance  with 
section  402{f)(i)  of  the  Act  on  February 
29,  1980  (see  §  725.2(c)).  The  criteria 
contained  in  subpart  C  of  part  727  of 
this  subchapter  are  applicable  in 
determining  claims  filed  prior  to  April 
1.  1980.  under  this  part,  and  such 
criteria  shall  be  applicable  at  all  times 
with  respect  to  claims  filed  under  this 
part  and  under  section  1 1  of  the  Black 
Lung  Benefits  Reform  Act  of  1977. 

ih]  Parts  715.  717.  and  720.  Pertinent 
and  significant  provisions  of  Parts  715. 


717,  and  720  of  this  subchapter 
(formerly  contained  in  20  CFR,  parts 
500  to  end.  edition  revised  as  of  April 
1.  1978).  which  established  the 
procedures  for  the  filing,  processing, 
and  payment  of  claims  filed  under 
section  415  of  the  Act.  are  included 
within  this  part  as  appropriate. 

(c)  Part  726.  Part  726  of  this 
subchapter,  which  sets  forth  the 
obligations  imposed  upon  a  coal 
operator  to  insure  or  self-insure  its 
liability  for  the  payment  of  benefits  to 
certain  eligible  claimants,  is  applicable 
to  this  part  as  appropriate. 

(d)  Part  727.  Part  727  of  this 
subchapter,  which  governs  the  review, 
adjudication  and  payment  of  pending 
and  denied  claims  under  section  435  of 
the  Act.  is  applicable  with  respect  to 
such  claims.  The  criteria  contained  in 
subpart  (]  of  part  727  for  determining  a 
claimant's  eligibility  for  benefits  are 
applicable  under  this  part  with  respect 
to  all  claims  filed  before  April  1,  1980, 
and  to  all  claims  filed  under  this  part 
and  under  section  11  of  the  Black  Lung 
Benefits  Reform  Act  of  1977.  Because 
the  part  727  regulations  affect  an 
increasingly  smaller  number  of  claims, 
however,  the  DepEuiment  has 
discontinued  publication  of  the  criteria 
in  the  Code  of  Federal  Regulations.  The 
part  727  criteria  mav  be  found  at  43  FR 
36818.  Aug  18.  1978  or  20  CFR.  parts 
500  to  end,  edition  revised  as  of  April 

1.  1999. 

(e)  Port  410.  Part  410  of  this  title, 
which  sets  forth  provisions  relating  to  a 
claim  for  black  lung  benefits  under  part 
B  of  title  IV  of  the  Act.  is  inapplicable 
to  this  part  e.xcept  as  is  provided  in  this 
part,  or  in  part  718  of  this  subchapter. 

§  725. 1 01     Definition  and  use  of  terms. 

(a)  Definitions  For  purposes  of  this 
subchapter,  except  where  the  content 
clearly  indicates  otherwise,  the 
foll(jwing  definitions  apply: 

( 1 )  The  Act  means  the  Federal  Coal 
Mine  Health  and  Safety  Act.  Public  Law 
91-173.  83  Stat.  742.  30  U.S.C.  801-960. 
as  amended  by  the  Black  Lung  Benefits 
Act  of  1972.  the  Mine  Safety  and  Health 
Act  of  1977.  the  Black  Lung  Benefits 
Reform  Act  of  1977.  the  Black  Lung 
Benefits  Revenue  Act  of  1977.  the  Black 
Lung  Benefits  Revenue  Act  of  1981.  and 
the  Black  Lung  Benefits  Amendments  of 
1981 

(2)  The  Longshoremen  s  Act  or 
LH\VC:A  means  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act  of 
March  4.  1927,  c.  509.  44  Stat.  1424.  33 
use.  901-950.  as  amended  from  time 
to  time. 

(3)  The  Social  Security  Act  means  the 
Social  Security  Act,  Act  of  August  14, 


1935.  c.  531.  49  Stat.  620.  42  U.S.C. 
301-431.  as  amended  fi-om  time  to  time. 

(4)  Administrative  law  judge  means  a 
person  qualified  under  5  U.S.C.  3105  to 
conduct  hearings  and  adjudicate  claims 
for  benefits  filed  pursuant  to  section  415 
and  part  C  of  the  Act.  Until  March  1, 
1979,  it  shall  also  mean  an  individual 
appointed  to  conduct  such  hearings  and 
adjudicate  such  claims  under  Public 
Law  94-504. 

(5)  Beneficiary  means  a  miner  or  any 
surviving  spouse,  divorced  spouse, 
child,  parent,  brother  or  sister,  who  is 
entitled  to  benefits  under  either  section 
4 1 5  or  part  C  of  tide  IV  of  the  Act. 

(6)  Benefits  means  all  money  or  other 
benefits  paid  or  payable  under  section 
415  or  part  C  of  title  IV  of  the  Act  on 
account  of  disability  or  death  due  to 
pneumoconiosis,  including  augmented 
benefits  (see  §  725.520(c)).  The  term  also 
includes  any  expenses  related  to  the 
medical  examination  and  testing 
authorized  by  the  district  director 
pursuant  to  §  725.406. 

(7)  Benefits  Review  Board  or  Board 
means  the  Benefits  Review  Board,  U.S. 
Department  of  Labor,  an  appellate 
tribunal  appointed  by  the  Secretary  of 
Labor  pursuant  to  the  provisions  of 
section  21(b)(1)  of  die  LHWCA.  See 
parts  801  and  802  of  this  title. 

(8)  Black  Lung  Disability  Trust  Fund 
or  the  fund  means  the  Black  Lung 
Disability  Trust  Fund  established  by  the 
Black  Lung  Benefits  Revenue  Act  of 
1977.  as  amended  by  the  Black  Lung 
Benefits  Revenue  Act  of  1981,  for  the 
payment  of  certain  claims  adjudicated 
under  this  part  (see  subpart  G  of  this 
part). 

(9)  Chief  Administrative  Law  fudge 
means  the  Chief  Administrative  Law 
Judge  of  the  Office  of  Administrative 
Law  Judges.  U.S.  Department  of  Labor, 
800  K  Street,  NW.,  suite  400, 
Washington,  DC  20001-8002. 

(10)  Claim  means  a  written  assertion 
of  entitlement  to  benefits  under  section 
415  or  part  C  of  tide  IV  of  the  Act, 
submitted  in  a  form  and  manner 
authorized  by  the  provisions  of  this 
subchapter. 

(11)  Claimant  means  an  individual 
who  files  a  claim  for  benefits  under  this 
part. 

(12)  Coal  mine  means  an  area  of  land 
and  all  structures,  facilities,  machinery, 
tools,  equipment,  shafts,  slopes,  tunnels, 
excavations  and  other  property,  real  or 
personal,  placed  upon,  under  or  above 
the  surface  of  such  land  by  any  person, 
used  in.  or  to  be  used  in.  or  resulting 
from,  the  work  of  extracting  in  such  area 
bituminous  coal,  lignite  or  anthracite 
from  its  natural  deposits  in  the  earth  by 
any  means  or  method,  and  in  the  work 
of  preparing  the  coal  so  extracted,  and 


includes  custom  coal  preparation 
facilities. 

(13)  Coal  preparation  means  the 
breaking,  crushing,  sizing,  cleaning, 
washing,  drying,  mixing,  storing  and 
loading  of  bituminous  coal,  lignite  or 
anthracite,  and  such  other  work  of 
preparing  coal  as  is  usually  done  by  the 
operator  of  a  coal  mine. 

(14)  Department  means  the  United 
States  Department  of  Labor. 

(15)  Director  means  the  Director, 
OWCP,  or  his  or  her  designee. 

(16)  District  Director  means  a  person 
appointed  as  provided  in  sections  39 
and  40  of  the  LHWCA,  or  his  or  her 
designee,  who  is  authorized  to  develop 
and  adjudicate  claims  as  provided  in 
this  subchapter  (see  §  725.350).  The 
term  District  Director  is  substituted  for 
the  term  Deputy  Commissioner 
wherever  that  term  appears  in  the 
regulations.  This  substitution  is  for 
administrative  purposes  oidy  and  in  no 
way  affects  the  power  or  authority  of  the 
position  as  established  in  the  statute. 
Any  action  taken  by  a  person  under  the 
authority  of  a  district  director  will  be 
considered  the  action  of  a  deputy 
commissioner. 

(17)  Division  or  DCSfWC  means  the 
Division  of  Coal  Mine  Workers' 
Compensation  in  the  OWCP. 
Employment  Standards  Administration. 
United  States  Department  of  Labor. 

(18)  Insurer  or  carrier  means  any 
private  company,  corporation,  mutual 
association,  reciprocal  or  interinsurance 
exchange,  or  any  other  person  or  fund, 
including  any  State  fund.. authorized 
under  the  laws  of  a  State  to  insure 
employers'  liability  under  workers' 
compensation  laws.  The  term  also 
includes  the  Secretary  of  Labor  in  the 
exercise  of  his  or  her  authority  under 
section  433  of  the  Act. 

(19)  Miner  or  coal  miner  means  any 
individual  who  works  or  has  worked  in 
or  around  a  coal  mine  or  coal 
preparation  facility  in  the  extraction  or 
preparation  of  coal.  The  term  also 
includes  an  individual  who  works  or 
has  worked  in  coal  mine  construction  or 
transportation  in  or  aroimd  a  coal  mine, 
to  the  extent  such  individual  was 
exposed  to  coal  mine  dust  as  a  result  of 
such  employment  (see  §  725.202).  For 
purposes  of  this  definition,  the  term 
does  not  include  coke  oven  workers. 

(20)  The  Nation 's  coal  mines  means 
all  coal  mines  located  in  any  State. 

(21)  Office  or  OWCP  means  the  Office 
of  Workers'  Compensation  Programs, 
United  States  Department  of  Labor. 

(22)  Office  of  Administrative  Law 
fudges  means  the  Office  of 
Administrative  Law  Judges,  U.S. 
Department  of  Labor. 


(23)  Operator  means  any  owner, 
lessee,  or  other  person  who  operates, 
controls  or  supervises  a  coal  mine, 
including  a  prior  or  successor  operator 
as  defined  in  section  422  of  the  Act  and 
certain  transportation  and  construction 
employers  (see  subpart  G  of  this  part). 

(24)  Person  means  an  individual, 
partnership,  association,  corporation, 
firm,  subsidiary  or  parent  of  a 
corporation,  or  other  organization  or 
business  entity. 

(25)  Pneumoconiosis  means  a  chronic 
dust  disease  of  the  limg  and  its 
sequelae,  including  respiratory  and 
pulmonary  impairments,  arising  out  of 
coal  mine  employment  (see  part  718  of 
this  subchapter). 

(26)  Responsible  operator  means  an 
operator  which  has  been  determined  to 
be  liable  for  the  payment  of  benefits  to 
a  claimant  for  periods  of  eligibility  after 
December  31,  1973,  with  respect  to  a 
claim  filed  under  section  415  or  part  C 
of  tide  IV  of  the  Act  or  reviewed  under 
section  435  of  the  Act. 

(27)  Secretary  means  the  Secretary  of 
Labor,  United  States  Department  of 
Labor,  or  a  person,  authorized  by  him  or 
her  to  perform  his  or  her  functions 
under  tide  IV  of  the  Act. 

(28)  State  includes  any  state  of  the 
United  States,  the  District  of  Colimibia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Trust  Territory  of  the  Pacific  Islands, 
and  prior  to  January  3, 1959,  and  August 
21,  1959,  respectively,  the  territories  of 
Alaska  and  Hawaii. 

(29)  Total  disability  and  partial 
disability,  for  purposes  of  this  part,  have 
the  meaning  given  them  as  provided  in 
part  718  of  this  subchapter. 

(30)  Underground  coal  mine  means  a 
coal  mine  in  which  the  earth  and  other 
materials  which  lie  above  and  around 
the  natural  deposit  of  coal  (i.e., 
overburden)  are  not  removed  in  mining; 
including  all  land,  structures,  facilities, 
machinery,  tools,  equipment,  shafts, 
slopes,  tunnels,  excavations  and  other 
property,  real  or  personal,  appurtenant 
thereto. 

(31)  A  workers'  compensation  law 
means  a  law  providing  for  payment  of 
benefits  to  employees,  and  their 
dependents  and  survivors,  for  disability 
on  accoimt  of  injury,  including 
occupational  disease,  or  death,  suffered 
in  connection  with  their  employment.  A 
payment  funded  wholly  out  of  general 
revenues  shall  not  be  considered  a 
payment  under  a  workers' 
compensation  law. 

(32)  Year  means  a  period  of  one 
calendar  year  (365  days,  or  366  days  if 
one  of  the  days  is  February  29),  or 
partial  periods  totaling  one  year,  during 
which  the  miner  worked  in  or  around  a 


coal  mine  or  mines  for  at  least  125 
"working  days."  A  "working  day" 
means  any  day  or  part  of  a  day  for 
which  a  miner  received  pay  for  work  as 
a  miner,  but  shall  not  include  any  day 
for  which  the  miner  received  pay  while 
on  an  approved  absence,  such  as 
vacation  or  sick  leave.  In  determining 
whether  a  miner  worked  for  one  year, 
any  day  for  which  the  miner  received 
pay  while  on  an  approved  absence,  such 
as  vacation  or  sick  leave,  may  be 
counted  as  part  of  the  calendar  year  and 
as  partial  periods  totaling  one  year. 

(i)  If  the  evidence  establishes  that  the 
miner  worked  in  or  around  coal  mines 
at  least  125  working  days  during  a 
calendar  year  or  partial  periods  totaling 
one  year,  then  the  miner  has  worked 
one  year  in  coal  mine  employment  for 
all  purposes  under  the  Act.  If  a  miner 
worked  fewer  than  125  working  days  in 
a  year,  he  or  she  has  worked  a  fractional 
year  based  on  the  ratio  of  the  actual 
number  of  days  worked  to  125.  Proof 
that  the  miner  worked  more  than  125 
working  days  in  a  calendar  year  or 
partial  periods  totaling  a  year,  shall  not 
establish  more  than  one  year. 

(ii)  To  the  extent  the  evidence 
permits,  the  beginning  and  ending  dates 
of  all  periods  of  coal  mine  employment 
shall  be  ascertained.  The  dates  and 
length  of  employment  may  be 
established  by  any  credible  evidence 
including  (but  not  limited  to)  company 
records,  pension  records,  earnings 
statements,  coworker  affidavits,  and 
sworn  testimony.  If  the  evidence 
establishes  that  the  miner's  employment 
lasted  for  a  calendar  year  or  partial 
periods  totaling  a  365-day  period 
amounting  to  one  year,  it  shall  be 
presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  the  miner  spent  at 
least  125  working  days  in  such 
employment. 

(iii)  If  the  evidence  is  insufficient  to 
establish  the  begirming  and  ending 
dates  of  the  miner's  coal  mine 
employment,  or  the  miner's 
employment  lasted  less  than  a  calendar 
year,  then  the  adjudication  officer  may 
use  the  following  formula:  divide  the 
miner's  yearly  income  from  work  as  a 
miner  by  the  coal  mine  industry's 
average  daily  earnings  for  that  year,  as 
reported  by  the  Bureau  of  Labor 
Statistics  (BLS).  A  copy  of  the  BLS  table 
shall  be  made  a  part  of  the  record  if  the 
adjudication  officer  uses  this  method  to 
establish  the  length  of  the  miner's  work 
history. 

(iv)  No  periods  of  coal  miue 
employment  occurring  outside  the 
United  States  shall  be  considered  in 
computing  the  miner's  work  history'. 

(b)  Statutory  terms.  The  definitions 
contained  in  this  section  shall  not  be 
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construed  in  derogation  of  terms  of  the 

Act. 

(c)  Dependents  and  sur\i\ors 
Dependents  and  survivors  are  those 
persons  described  in  subpart  B  of  this 
part. 

§725.102     Disclosure  of  program 
information. 

(a)  All  reports,  records,  or  other 
documents  fded  with  the  OVVCP  with 
respect  to  claims  are  the  records  of  the 
OVVCP  The  Director  or  his  or  her 
designee  shall  be  the  official  custodian 
of  those  records  maintained  bv  the 
owe?  at  its  national  office.  The  District 
Director  shall  be  the  official  custodian 
of  those  records  maintained  at  a  district 
office. 

(b)  The  official  custodian  of  any 
record  sought  to  be  inspected  shall 
permit  or  deny  inspection  m  accordance 
with  the  Department  of  Labor's 
regulations  pertaining  thereto  (see  29 
CFR  Part  70).  The  original  record  in  any 
such  case  shall  not  be  removed  from  the 
Office  of  the  custodian  for  such 
inspection.  The  custodian  may,  in  his  or 
her  discretion,  deny  inspection  of  anv 
record  or  part  thereof  which  is  of  a 
character  specified  in  5  U.S.C.  552(b)  if 
in  his  or  her  opinion  such  inspection 
may  result  in  damage,  harm,  or 
harassment  to  the  beneficiary  or  to  an\' 
other  person.  For  special  provisions 
concerning  release  of  information 
regarding  injured  employees  undergoing 
vocational  rehabilitation,  see  §  702.508 
of  this  chapter. 

(c)  Any  person  may  request  copies  of 
records  he  or  she  has  been  permitted  t(3 
mspect  Such  requests  shall  be 
addressed  to  the  official  custodian  of  the 
records  sought  to  be  copied.  The  official 
custodian  shall  provide  the  requested 
copies  under  the  terms  and  conditions 
specified  in  the  Department  of  Labor's 
regulations  relating  thereto  (see  29  CFR 
Part  70). 

(d)  Any  party  to  a  claim  (§  725.360)  or 
his  or  her  duly  authorized 
representative  shall  be  permitted  upon 
request  to  inspect  the  file  which  has 
been  compiled  in  connection  with  such 
claim  ,\ny  party  to  a  claim  or 
representative  of  such  party  shall  upon 
request  be  provided  with  a  copv  of  any 
or  all  material  contained  in  such  claim 
file.  A  request  for  information  by  a  party 
or  representative  made  under  this 
paragraph  shall  be  answered  within  a 
reasonable  time  after  receipt  bv  the 
Office  Internal  documents  prepared  by 
the  district  director  which  do  not 
constitute  evidence  of  a  fact  which  must 
be  established  in  connection  with  a 
claim  shall  not  be  routinely  provided  or 
presented  for  inspection  in  accordance 


with  a  request  made  under  this 
paragraph. 

§725.103     Burden  of  proof. 

Lxcept  as  otherwise  provided  in  this 
part  and  part  718,  the  burden  of  proving 
a  fact  alleged  in  connection  with  any 
provision  shall  rest  with  the  party 
making  such  allegation. 

Subpart  B — Persons  Entitled  to 
Benefits,  Conditions,  and  Duration  of 
Entitlement 

§  725.201     Who  is  entitled  to  benefits; 
contents  of  ttiis  subpart. 

(a)  Section  415  and  part  C  of  the  Act 
provide  for  the  payment  of  periodic 
benefits  in  accordance  with  this  part  to; 

(DA  miner  (.see  §  725.202)  who  is 
determined  to  be  totally  disabled  due  to 
pneumoconiosis;  or 

(2)  The  sur\iving  spouse  or  surviving 
divorced  spouse  or.  where  neither 
e.xi.sts,  the  child  of  a  deceased  miner, 
where  the  deceased  miner: 

(i)  Was  receiving  benefits  under 
section  415  or  part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
January  1,  1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  Ianuar>'  1,  1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  or 
to  have  died  due  to  pneumoconiosis. 
Survivors  of  miners  whose  claims  are 
filed  on  or  after  January  1,  1982,  must 
establish  that  the  deceased  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  their  entitlement  to 
benefits,  except  where  entitlement  is 
established  under  §  718.306  of  this 
subchapter  on  a  survivor's  claim  filed 
prior  to  June  30,  1982,  or; 

(3)  The  child  of  a  miner's  surviving 
spouse  who  was  receiving  benefits 
under  section  415  or  part  C  of  title  IV 
of  the  Act  at  the  time  of  such  spouse's 
death;  or 

(4)  The  surviving  dependent  parents, 
where  there  is  no  surviving  spouse  or 
child,  or  the  surviving  dependent 
brothers  or  sisters,  where  there  is  no 
surviving  spouse,  child,  or  parent,  of  a 
miner,  where  the  deceased  miner; 

(i)  Was  receiving  benefits  under 
section  415  or  part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
fanuary  1,  1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  Ianuar\'  1,  1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  or 
to  have  died  due  to  pneumoconiosis. 
Survivors  of  miners  whose  claims  are 
filed  on  or  after  January-  1,  1982,  must 
establish  that  the  deceased  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  their  entitlement  to 


benefits,  except  where  entitlement  i« 
established  under  §  718.306  of  this 
subchapter  on  a  survivor's  claim  filed 
prior  to  June  30,  1982. 

(b)  Section  411(c)(5)  of  the  Act 
provides  for  the  payment  of  benefits  to 
the  eligible  survivors  of  a  miner 
employed  for  25  or  more  years  in  the 
mines  prior  to  June  30,  1971,  if  the 
miner's  death  occurred  on  or  before 
March  1 ,  1 978,  and  if  the  claim  was 
filed  prior  to  June  30,  1982,  unless  it  is 
established  that  at  the  time  of  death,  the 
miner  was  not  totally  or  partially 
disabled  due  to  pneumoconiosis.  For 
the  purposes  of  this  part  the  term  "total 
disability"  shall  mean  partial  disability 
with  respect  to  a  claim  for  which 
eligibility  is  established  under  section 
41 1(c)(5)' of  the  Act.  See  §  718.306  of 
this  subchapter  which  implements  this 
provision  of  the  Act. 

(c)  The  provisions  contained  in  this 
subpart  describe  the  conditions  of 
entitlement  to  benefits  applicable  to  a 
miner,  or  a  surviving  spouse,  child, 
parent,  brother,  or  sister,  and  the  events 
which  establish  or  terminate  entitlement 
to  benefits. 

(d)  In  order  for  an  entitled  miner  or 
surviving  spouse  to  qualify  for 
augmented  benefits  because  of  one  or 
more  dependents,  such  dependents 
must  meet  relationship  and  dependency 
requirements  with  respect  to  such 
beneficiary  prescribed  by  or  pursuant  to 
the  Act.  Such  requirements  are  also  set 
forth  in  this  subpart. 

Conditions  and  Duration  of  Entitlement: 
Miner 

§  725.202    Miner  defined;  condition  of 
entitlement,  miner. 

(a)  Miner  defined.  A  "miner"  for  the 
purposes  of  this  part  is  any  person  who 
works  or  has  worked  in  or  around  a  coal 
mine  or  coal  preparation  facility  in  the 
extraction,  preparation,  or 
transportation  of  coal,  and  any  person 
who  works  or  has  worked  in  coal  mine 
construction  or  maintenance  in  or 
around  a  coal  mine  or  coal  preparation 
facility.  There  shall  be  a  rebuttable 
presumption  that  any  person  working  in 
or  arouni      coal  mine  or  coal 
preparation  facility  is  a  miner.  This 
presumption  may  be  rebutted  bv  proof 
that: 

(1)  The  person  was  not  engaged  in  the 
extraction,  preparation  or  transportation 
of  coal  while  working  at  the  mine  site, 
or  in  maintenance  or  construction  of  the 
mine  site;  or 

(2)  The  individual  was  not  regularly 
employed  in  or  around  a  coal  mine  or 
coal  preparation  facility. 

(b)  Coal  mine  construction  and 
transportation  workers;  special 


provisions.  A  coal  mine  construction  or 
transportation  worker  shall  be 
considered  a  miner  to  the  extent  such 
individual  is  or  was  exposed  to  coal 
mine  dust  as  a  result  of  employment  in 
or  aroimd  a  coal  mine  or  coal 
preparation  facility.  A  transportation 
worker  shall  be  considered  a  miner  to 
the  extent  that  his  or  her  work  is 
integral  to  the  extraction  or  preparation 
of  coal.  A  construction  worker  shall  be 
considered  a  miner  to  the  extent  that  his 
or  her  work  is  integral  to  the  building 
of  a  coal  or  underground  mine  (see 
§725.101(a)(12),  (30)). 

(1)  There  shall  be  a  rebuttable 
presumption  that  such  individual  was 
exposed  to  coal  mine  dust  during  all 
periods  of  such  employment  occurring 
in  or  around  a  coal  mine  or  coal 
preparation  facility  for  purposes  of: 

(i)  Determining  whether  such 
individual  is  or  was  a  miner; 

(ii)  Establishing  the  applicability  of 
any  of  the  presumptions  described  in 
section  411(c)  of  the  Act  and  part  718 
of  this  subchapter;  and 

(iii)  Determining  the  identity  of  a  coal 
mine  operator  liable  for  the  payment  of 
benefits  in  accordance  with  §  725.495. 

(2)  The  presumption  may  be  rebutted 
by  evidence  which  demonstrates  that: 

(i)  The  individual  was  not  regularly 
exposed  to  coal  mine  dust  during  his  or 
her  work  in  or  around  a  coal  mine  or 
coal  preparation  facility;  or 

(ii)  The  individual  did  not  work 
regularly  in  or  around  a  coal  mine  or 
coal  preparation  facility. 

(c)  A  person  who  is  or  was  a  self- 
employed  miner  or  independent 
contractor,  and  who  otherwise  meets  the 
requirements  of  this  paragraph,  shall  be 
considered  a  miner  for  the  purposes  of 
this  part. 

(d)  Conditions  of  entitlement;  miner. 
An  individual  is  eligible  for  benefits 
under  this  subchapter  if  the  individual: 

(1)  Is  a  miner  as  defined  in  this 
section;  and 

(2)  Has  met  the  requirements  for 
entitlement  to  benefits  by  establishing 
that  he  or  she: 

(i)  Has  pneumoconiosis  (see 
§  718.202).  and 

(ii)  The  pneumoconiosis  arose  out  of 
coal  mine  employment  (see  §  718.203). 
and 

(iii)  Is  totally  disabled  (see 
§  718.204(c)).  and 

(iv)  The  pneiunoconiosis  contributes 
to  the  total  disability  (see  §  718.204(c)); 
and 

(3)  Has  filed  a  claim  for  benefits  in 
accordance  with  the  provisions  of  this 
part. 


§725.203    Duration  and  cessation  Of 
entitlement;  miner. 

(a)  An  individual  is  entitled  to 
benefits  as  a  miner  for  each  month 
beginning  with  the  first  month  on  or 
after  January  1. 1974,  in  which  the 
miner  is  totally  disabled  due  to 
pneumoconiosis  arising  out  of  coal  mine 
employment. 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  benefits  is  the 
month  before  the  month  during  which 
either  of  the  following  events  first 
occurs: 

(1)  The  miner  dies;  or 

(2)  The  miner's  total  disability  ceases 
(see  §725.504). 

(c)  An  individual  who  has  been 
finally  adjudged  to  be  totally  disabled 
due  to  pneiunoconiosis  and  is  receiving 
benefits  imder  the  Act  shall  promptly 
notify  the  Office  and  the  responsible 
coal  mine  operator,  if  any,  if  he  or  she 
engages  in  his  or  her  usual  coal  mine 
work  or  comparable  and  gainful  work. 

(d)  Upon  reasonable  notice,  an 
individual  who  has  been  finally 
adjudged  entitled  to  benefits  shall 
submit  to  any  additional  tests  or 
examinations  the  Office  deems 
appropriate,  and  shall  submit  medical 
reports  and  other  relevant  evidence  the 
Office  deems  necessary,  if  an  issue 
arises  pertaining  to  the  validity  of  the 
original  award. 

Conditions  and  Duration  of  Entitlement: 
Miner's  Dependents  (Augmented 
Benefits) 

§725.204    Determination  of  relationship; 
spouse. 

(a)  For  the  purpose  of  augmenting 
benefits,  an  individual  will  be 
considered  to  be  the  spouse  of  a  miner 
if: 

(1)  The  courts  of  the  State  in  which 
the  miner  is  domiciled  would  find  that 
such  individual  and  the  miner  validly 
married;  or 

(2)  The  courts  of  the  State  in  which 
the  miner  is  domiciled  would  find, 
under  the  law  they  would  apply  in 
determining  the  devolution  of  the 
miner's  intestate  personal  property,  that 
the  individual  is  the  miner's  spouse:  or 

(3)  Under  State  law,  such  individual 
would  have  the  right  of  a  spouse  to 
share  in  the  miner's  intestate  personal 
property;  or 

(4)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner 
resulting  in  a  purported  marriage 
between  them  and  which,  but  for  a  legal 
impediment,  would  have  been  a  valid 
marriage,  imless  the  individual  entered 
into  the  purported  marriage  with 
knowledge  diat  it  was  not  a  valid 
marriage,  or  if  such  individual  and  the 


miner  were  not  living  in  the  same 
household  in  the  month  in  which  a 
request  is  filed  that  the  miner's  benefits 
be  augmented  because  such  individual 
qualifies  as  the  miner's  spouse. 

(b)  The  qualification  of  an  individual 
for  augmentation  purposes  under  this 
section  shall  end  with  the  month  before 
the  month  in  which: 

(1)  The  individual  dies,  or 

(2)  The  individual  who  previously 
qualified  as  a  spouse  for  purposes  of 
§  725.520(c).  entered  into  a  valid 
marriage  without  regard  to  this  section, 
with  a  person  other  than  the  miner. 

§  725.205    Determination  of  dependency; 
spouse. 

For  the  purposes  of  augmenting 
benefits,  an  individual  who  is  the 
miner's  spouse  (see  §  725.204)  will  be 
determined  to  be  dependent  upon  the 
miner  if: 

(a)  The  individual  is  a  member  of  the 
same  household  as  the  miner  (see 
§725.232);  or 

(b)  The  individual  is  receiving  regular 
contributions  from  the  miner  for 
support  (see  §  725.233(c));  or 

(c)  The  miner  has  been  ordered  by  a 
court  to  contribute  to  such  individual's 
support  (see  §  725.233(e));  or 

(d)  The  individual  is  the  natural 
parent  of  the  son  or  daughter  of  the 
miner;  or 

(e)  The  individual  was  married  to  the 
miner  (see  §  725.204)  for  a  period  of  not 
less  than  1  year. 

§725.206    Determination  of  relationship; 
divorced  spouse. 

For  the  purposes  of  augmenting 
benefits  with  respect  to  any  claim 
considered  or  reviewed  under  this  part 
or  part  727  of  this  subchapter  (see 
§  725.4(d)),  an  individual  will  be 
considered  to  be  the  divorced  spouse  of 
a  miner  if  the  individual's  marriage  to 
the  miner  has  been  terminated  by  a  final 
divorce  on  or  after  the  10th  aiuiiversar\- 
of  the  marriage  unless,  if  such 
individual  was  married  to  and  divorced 
from  the  miner  more  than  once,  such 
individual  was  married  to  the  miner  in 
each  calendar  year  of  the  period 
begirming  10  years  immediately  before 
the  date  on  which  any  divorce  became 
final. 

§  725.207    Determination  of  dependency; 
divorced  spouse. 

For  the  purpose  of  augmenting 
benefits,  an  individual  who  is  the 
miner's  divorced  spouse  (§  725.206)  will 
be  determined  to  be  dependent  upon  the 
miner  if: 

(a)  The  individual  is  receiving  at  least 
one-half  of  his  or  her  support  from  the 
miner  (see  §  725.233(g)):  or 
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(b)  The  individual  is  receiving 
substantial  contributions  from  the  miner 
pursuant  to  a  written  agreement  (see 

*}  725.233(c)  and  (f));  or 

(c)  A  court  order  requires  the  miner  tn 
furnish  substantial  contributions  to  the 
mdividual's  support  (see  §  725.233(c) 
and  (e)). 

§725.208    Determination  of  relationship; 
child. 

As  used  in  this  section,  the  term 
"beneficiary"  means  onlv  a  surviving 
spouse  entitled  to  benefits  at  the  time  of 
death  (see  «}  725.212).  or  a  miner.  An 
individual  will  be  considered  to  be  the 
child  of  a  beneficiarv'  if: 

(a)  The  courts  of  the  State  in  which 
the  beneficiar\-  is  domiciled  (see 

§  725.231)  would  find,  under  the  law 
they  would  apply,  that  the  individual  is 
the  beneficiary's  child;  or 

(b)  The  individual  is  the  legally 
adopted  child  of  such  beneficiarv:  or 

(c)  The  individual  is  the  stepchild  of 
such  beneficiar\-  by  reason  of  a  valid 
marriage  of  the  individual's  parent  or 
adopting  parent  to  such  beneficiarv;  or 

(d)  The  individual  does  not  bear  the 
relationship  of  child  to  such  beneficiar\' 
under  paragraph  (a),  (b),  or  (c)  of  this 
section,  but  would,  under  State  law. 
have  the  same  right  as  a  child  to  share 
in  the  beneficiarv- s  intestate  personal 
property;  or 

(e)  The  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  is  not 
a  child  under  paragraph  (a),  (b).  or  (c) 
of  this  section,  and  is  not  considered  to 
be  the  child  of  the  beneficiary  under 
paragraph  (d)  of  this  section  if  the 
beneficiar\-  and  the  mother  or  the  father, 
as  the  case  may  be.  of  the  individual 
went  through  a  marriage  ceremony 
resulting  in  a  purported  marriage 
between  them  which  but  for  a  legal 
impediment  (see  §  725.230)  would  have 
been  a  valid  marriage;  or 

(D  The  indi*<lual  is  the  natural  son 
or  daughter  ora  beneficiar\'  but  is  not 
a  child  under  paragraph  (a),  (b),  or  (c) 
of  this  section,  and  is  not  considered  to 
be  the  child  of  the  beneficiarv  under 
paragraph  (d)  or  (e)  of  this  section,  such 
individual  shall  nevertheless  be 
considered  to  be  the  child  of  the 
benefician,'  if: 

( 1 1  The  beneficiary,  prior  to  his  or  her 
entitlement  to  benefits,  has 
acknowledged  in  writing  that  the 
individual  is  his  or  her  son  or  daughter, 
or  has  been  decreed  by  a  court  to  be  the 
parent  of  the  individual,  or  has  bt'en 
ordered  by  a  court  to  contribute  to  the 
support  of  the  individual  (see 
^  725.233(e))  because  the  individual  is 
his  or  her  son  or  daughter;  or 

(2)  Such  beneficiary  is  shown  by 
satisfacton'  evidence  to  be  the  father  or 


mother  of  the  individual  and  was  living 
with  or  contributing  to  the  support  of 
the  individual  at  the  time  the 
beneficiary  became  entitled  to  benefits. 

§  725.209    Determination  of  dependency; 
child. 

(a)  For  purposes  of  augmenting  the 
benefits  of  a  miner  or  surviving  spouse, 
the  term  "beneficiarv"  as  used  in  this 
section  means  only  a  miner  or  surviving 
spouse  entitled  to  benefits  (see 
<}  725.202  and  §  725.212).  An  individual 
who  is  the  beneficiary's  child 
(t)  725.208)  will  be  determined  to  be.  or 
to  have  been,  dependent  on  the 
beneficiary,  if  the  child: 
(1)  is  unmarried;  and 
(2)(i)  is  under  18  years  of  age;  or 
(ii)  Is  under  a  disability  as  defined  in 
section  223(d)  of  the  Social  Security 
Act,  42  U.S.C.  423(d);  or 

(iii)  Is  18  years  of  age  or  older  and  is 
a  student. 

(b)(1)  The  term  'student"  means  a 
■full-time  student  "  as  defined  in  section 
202(d)(7)  of  the  Social  Securitv  Act,  42 
U.S.C.  402(d)(7)  (see  §§404.367— 
404.369  of  this  title),  or  an  individual 
under  23  years  of  age  who  has  not 
completed  4  years  of  education  beyond 
the  high  school  level  and  who  is 
regularly  pursuing  a  full-time  course  of 
study  or  training  at  an  institution  which 
is: 

(i)  A  school,  college,  or  universitv 
operated  or  directly  supported  by  the 
United  States,  or  by  a  State  or  local 
government  or  political  subdivision 
thereof;  or 

(ii)  A  school,  college,  or  universitv 
which  has  been  accredited  bv  a  State  or 
by  a  State-recognized  or  nationally- 
recognized  accrediting  agency  or  body; 
or 

(iii)  A  school,  college,  or  university 
not  so  accredited  but  whose  credits  are 
accepted,  on  transfer,  by  at  lea.st  three 
institutions  which  are  so  accredited;  or 

(iv)  A  technical,  trade,  vocational, 
business,  or  professional  school 
accredited  or  licensed  by  the  Federal  or 
a  State  government  or  any  political 
subdivision  thereof,  providing  courses 
of  not  less  than  3  months'  duration  that 
prepare  the  student  for  a  livelihood  in 
a  trade,  industry,  vocation,  or 
profession. 

(2)  A  student  will  be  considered  to  be 
■pursuing  a  full-time  course  of  study  or 
training  at  an  institution"  if  the  student 
is  enrolled  in  a  noncorrespondence 
course  of  at  least  13  weeks  duration  and 
is  carrying  a  subject  load  which  is 
considered  full-time  for  dav  students 
under  the  institution's  standards  and 
practices.  A  student  beginning  or  ending 
a  full-time  course  of  study  or  training  in 
part  of  any  month  will  be  considered  to 


be  pursuing  such  course  for  the  entire 
month. 

(3)  A  child  is  considered  not  to  have 
ceased  to  be  a  student: 

(i)  During  any  interim  between  school 
years,  if  the  interim  does  not  exceed  4 
months  and  the  child  shows  to  the 
satisfaction  of  the  Office  that  he  or  she 
has  a  bona  fide  intention  of  continuing 
to  pursue  a  full-time  course  of  study  or 
training;  or 

(ii)  During  periods  of  reasonable 
duration  in  which,  in  the  judgment  of 
the  Office,  the  child  is  prevented  by 
factors  beyond  the  child's  control  from 
pursuing  his  or  her  education. 

(4)  A  student  whose  23rd  birthday 
occurs  during  a  semester  or  the 
enrollment  period  in  which  such 
student  is  pursuing  a  full-time  course  of 
study  or  training  shall  continue  to  be 
considered  a  student  until  the  end  of 
such  period,  unless  eligibility  is 
otherwise  terminated. 

§  725.21 0    Duration  of  augmented  benefits. 

Augmented  benefits  payable  on  behalf 
of  a  spouse  or  divorced  spouse,  or  a 
child,  shall  begin  with  the  first  month 
in  which  the  dependent  satisfies  the 
conditions  of  relationship  and 
dependency  set  forth  in  this  subpart. 
Augmentation  of  benefits  on  account  of 
a  dependent  continues  through  the 
month  before  the  month  in  which  the 
dependent  ceases  to  satisfy-  these 
conditions,  except  in  the  case  of  a  child 
who  qualifies  as  a  dependent  because 
such  child  is  a  student.  In  the  latter 
case,  benefits  continue  to  be  augmented 
through  the  month  before  the  first 
month  during  no  part  of  which  such 
child  qualifies  as  a  student. 

§  725.21 1    Time  of  determination  of 
relationship  and  dependency  of  spouse  or 
child  for  purposes  of  augmentation  of 
tienefits. 

With  respect  to  the  spouse  or  child  of 
a  miner  entitled  to  benefits,  and  with 
respect  to  the  child  of  a  surviving 
spouse  entitled  to  benefits,  the 
determination  as  to  whether  an 
individual  purporting  to  be  a  spouse  or 
child  is  related  to  or  dependent  upon 
such  miner  or  surviving  spouse  shall  be 
based  on  the  facts  and  circumstances 
present  in  each  case,  at  the  appropriate 
time. 

Conditions  and  Duration  of  Entitlement: 
Miner's  Survivors 

§  725.21 2    Conditions  of  entitlement; 
surviving  spouse  or  surviving  divorced 
spouse. 

(a)  An  individual  who  is  the  surviving 
spouse  or  surviving  divorced  spouse  of 
a  miner  is  eligible  for  benefits  if  such 
individual; 


(1)  Is  not  married; 

(2)  Was  dependent  on  the  miner  at  the 
pertinent  time;  and 

(3)  The  deceased  miner  either: 
(i)  Was  receiving  benefits  under 

section  415  or  part  C  of  title  IV  of  the 
Act  at  the  time  of  death  as  a  result  of 
a  claim  filed  prior  to  January  1, 1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1,  1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death  or 
to  have  died  due  to  jmeumoconiosis,  A 
surviving  spouse  or  surviving  divorced 
spouse  of  a  miner  whose  claim  is  filed 
on  or  after  January  1, 1982,  must 
establish  that  the  deceased  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  entitlement  to 
benefits,  except  where  entitlement  is 
established  under  §  718.306  of  part  718 
on  a  claim  filed  prior  to  June  30,  1982. 

(h)  If  more  than  one  spouse  meets  the 
conditions  of  entitlement  prescribed  in 
paragraph  (a),  then  each  spouse  will  be 
considered  a  beneficiary  for  piuposes  of 
section  412(a)(2)  of  the  Act  without 
regard  to  the  existence  of  any  other 
entitled  spouse  or  spouses. 

§  725.21 3    Duration  of  entitlement; 
surviving  spouse  or  surviving  divorced 
spouse. 

(a)  An  individual  is  entitled  to 
benefits  as  a  siuA^iving  spouse,  or  as  a 
surviving  divorced  spouse,  for  each 
month  beginning  with  the  first  month  in 
which  all  of  the  conditions  of 
entitlement  prescribed  in  §  725.212  are 
satisfied. 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  such  benefits  is 
the  month  before  the  month  in  which 
either  of  the  following  events  first 
occurs: 

(1)  The  surviving  spouse  or  surviving 
divorced  spouse  marries;  or 

(2)  The  surviving  spouse  or  surviving 
divorced  spouse  dies. 

(c)  A  surviving  spouse  or  sxirviving 
divorced  spouse  whose  entitlement  to 
benefits  has  been  terminated  pursuant 
to  §  725.213(b)(1)  may  thereafter  again 
become  entitled  to  such  benefits  upon 
filing  application  for  such  reentitlement, 
begirming  with  the  first  month  after  the 
marriage  ends  and  such  individual 
meets  the  requirements  of  §  725.212. 
The  individual  shall  not  be  required  to 
reestablish  the  miner's  entitlement  to 
benefits  (§  725.212(a)(3)(i))  or  the 
miner's  death  due  to  pneumoconiosis 
(§725.212{a)(3)(ii)). 

§  725^1 4    Determination  of  relationship; 
surviving  spouse. 

An  individual  shall  be  considered  to 
be  the  surviving  spouse  of  a  miner  if: 

(a)  The  courts  of  the  State  in  which 
the  miner  was  domiciled  (see  §  725.231) 


at  the  time  of  his  or  her  death  would 
find  that  the  individual  and  the  miner 
were  validly  married;  or 

(b)  The  courts  of  the  State  in  which 
the  miner  was  domiciled  (see  §  725.231) 
at  the  time  of  the  miner's  death  would 
find  that  the  individual  was  the  miner's 
surviving  spouse;  or 

(c)  Under  State  law,  such  individual 
would  have  the  right  of  the  spouse  to 
share  in  the  miner's  intestate  personal 
property;  or 

(d)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner, 
resulting  in  a  purported  marriage 
between  them  which,  but  for  a  legal 
impediment  (see  §  725.230),  would  have 
been  a  valid  marriage,  unless  such 
individual  entered  into  the  purported 
marriage  with  knowledge  that  it  was  not 
a  valid  marriage,  or  if  such  individual 
and  the  miner  were  not  living  in  the 
same  household  at  the  time  of  the 
miner's  death. 

§  725.21 5    Determination  of  dependency; 
surviving  spouse. 

An  individual  who  is  the  miner's 
surviving  spouse  (see  §  725.214)  shall  be 
determined  to  have  been  dependent  on 
the  miner  if,  at  the  time  of  the  miner's 
death: 

(a)  The  individual  was  living  with  the 
miner  (see  §725.232);  or 

(b)  The  individual  was  dependent 
upon  the  miner  for  support  or  the  miner 
has  been  ordered  by  a  coiul  to 
contribute  to  such  individual's  support 
(see  §725.233);  or 

(c)  The  individual  was  living  apart 
from  the  miner  because  of  the  miner's 
desertion  or  other  reasonable  cause;  or 

(d)  The  individual  is  the  natural 
parent  of  the  miner's  son  or  daughter;  or 

(e)  The  individual  had  legally  adopted 
the  miner's  son  or  daughter  while  the 
individual  was  married  to  the  miner  and 
while  such  son  or  daughter  was  under 
the  age  of  18;  or 

(f)  The  individual  was  married  to  the 
miner  at  the  time  both  of  them  legally 
adopted  a  child  under  the  age  of  18;  or 

(g)(1)  The  individual  was  married  to 
the  miner  for  a  period  of  not  less  than 
9  months  immediately  before  the  day  on 
which  the  miner  died,  unless  the 
miner's  death: 

(i)  Is  accidental  (as  defined  in 
paragraph  (g)(2)  of  this  section),  or 

(ii)  Occurs  in  line  of  duty  while  the 
miner  is  a  member  of  a  uniformed 
service  serving  on  active  duty  (as 
defined  in  §404.1019  of  this  title),  and 
the  surviving  spouse  was  married  to  the 
miner  for  a  period  of  not  less  than  3 
months  immediately  prior  to  the  day  on 
which  such  miner  died. 

(2)  For  purposes  of  paragraph  (g)(l)(i) 
of  this  section,  the  death  of  a  miner  is 


accidental  if  such  individual  received 
bodily  injuries  solely  through  violent, 
external,  and  accidental  means,  and  as 
a  direct  result  of  the  bodily  injuries  and 
independently  of  all  other  causes,  dies 
not  later  than  3  months  after  the  day  on 
which  such  miner  receives  such  bodily 
injuries.  The  term  "accident"  means  an 
event  that  was  unpremeditated  and 
unforeseen  from  the  standpoint  of  the 
deceased  individual.  To  determine 
whether  the  death  of  an  individual  did. 
in  fact,  result  from  an  accident  the 
adjudication  officer  will  consider  all  the 
circumstances  surrounding  the  casualty. 
An  intentional  and  voluntarv'  suicide 
will  not  be  considered  to  be  death  by 
accident;  however,  suicide  by  an 
individual  who  is  so  incompetent  as  to 
be  incapable  of  acting  intentionally  and 
voluntarily  will  be  considered  to  be  a 
death  by  accident.  In  no  event  will  the 
death  of  an  individual  resulting  from 
violent  and  external  causes  be 
considered  a  suicide  unless  there  is 
direct  proof  that  the  fatal  injury  was 
self-inflicted. 

(3)  The  provisions  of  paragraph  (g) 
shall  not  apply  if  the  adjudication 
officer  determines  that  at  the  time  of  the 
marriage  involved,  the  miner  would  not 
reasonably  have  been  expected  to  live 
for  9  months. 

§  725.21 6    Determination  of  relationship; 
surviving  divorced  spouse. 

An  individual  will  be  considered  to 
be  the  surviving  divorced  spouse  of  a 
deceased  miner  in  a  claim  considered 
under  this  part  or  reviewed  under  part 
727  of  this  subchapter  (see  §  725.4(d)), 
if  such  individual's  marriage  to  the 
miner  had  been  terminated  by  a  final 
divorce  on  or  after  the  10th  anniversary 
of  the  marriage  unless,  if  such 
individual  was  married  to  and  divorced 
from  the  miner  more  than  once,  such 
individual  was  married  to  such  miner  in 
each  calendar  year  of  the  period 
beginning  10  years  immediately  before 
the  date  on  which  any  divorce  became 
final  and  ending  with  the  year  in  which 
the  divorce  became  final. 

§  725.21 7    Determination  of  dependency; 
surviving  divorced  spouse. 

An  individual  who  is  the  miner's 
surviving  divorced  spouse  (see 
§  725.216)  shall  be  determined  to  have 
been  dependent  on  the  miner  if,  for  the 
month  before  the  month  in  which  the 
miner  died: 

(a)  The  individual  was  receiving  at 
least  one-half  of  his  or  her  support  from 
the  miner  (see  §  725.233(g));  or 

(b)  The  individual  was  receiving 
substantial  contributions  from  the  miner 
pursuant  to  a  written  agreement  (see 

§  725.233(c)  and  (f));  or 


80064      Federal  Register /Vol.  65.  No.  245  /  Wednesday.  December  20.  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  245  /  Wednesday,  December  20,  2000 /Rules  and  RegulaUons      80065 


(c)  A  court  order  required  the  miner 
to  furnish  substantial  contributions  to 
the  individual's  support  (see 
§  725.233(c)  and  (e)). 

§  725.21 8    Conditions  of  entitiement:  child. 

(a)  An  individual  is  entitled  to 
benefits  where  he  or  she  meets  the 
required  standards  of  relationship  and 
dependencv  under  this  subpart  (see 
§  725.220  and  §  725.221)  and  is  the 
child  of  a  deceased  miner  who: 

(1)  Was  receiving  benefits  under 

•  section  415  or  part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
lanuary  1.  1982,  or 

(2)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1.  1982.  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  or 
to  have  died  due  to  pneumoconiosis  A 
surviving  dependent  child  of  a  miner 
whose  claim  is  filed  on  or  after  January 
1,  1982.  must  establish  that  the  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  entitlement  to 
benefits,  except  where  entitlement  is 
established  under  §  718.306  of  this 
subchapter  on  a  claim  filed  prior  to  June 
30. 1982 

(b)  A  child  is  not  entitled  to  benefits 
for  any  month  for  which  a  miner,  or  the 
surviving  spouse  or  surviving  divorced 
spouse  of  a  miner,  establishes 
entitlement  to  benefits. 

S  725.219    Duration  of  antitlefnent;  child. 

(a)  An  individual  is  entitled  to 
benefits  as  a  child  for  each  month 
beginning  with  the  first  month  in  which 
all  of  the  conditions  of  entitlement 
prescribed  in  §  725.218  are  satisfied 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  such  benefits  is 
the  month  before  the  month  in  which 
any  one  of  the  following  events  first 
occurs: 

(1)  The  child  dies; 

(2)  The  child  marries; 

(3)  The  child  attains  age  18;  and 
(i)  Is  not  a  student  (as  defined  in 

§  725.209(b))  during  any  part  of  the 
month  in  which  the  child  attains  age  18; 
and 

(ii)  Is  not  under  a  disability  (as 
defined  in  §  725.209(a)(2)(ii)')  at  that 
time; 

(4)  If  the  child's  entitlement  beyond 
age  18  is  based  on  his  or  her  status  as 
a  student,  the  earlier  of: 

(i)  The  first  month  during  no  part  of 
which  the  child  is  a  student;  or 

(ii)  The  month  in  which  the  child 
attains  age  23  and  is  not  under  a 
disability  (as  defined  in 
§  725.209(a)(2)(ii))  at  that  time; 

(5)  If  thechild's  entitlement  beyond 
age  18  is  based  on  disability,  the  first 
month  in  no  part  of  which  such 
individual  is  under  a  disability. 


(t:)  A  child  whose  entitlement  to 
benefits  terminated  with  the  month 
before  the  month  in  which  the  child 
attained  age  18,  or  later,  may  thereafter 
(provided  such  individual  is  not 
married)  again  become  entitled  to  such 
benefits  upon  filing  application  for  such 
reentitlement.  beginning  with  the  first 
month  after  termination  of  benefits  in 
which  such  individual  is  a  student  and 
has  not  attained  the  age  of  23. 

(d)  A  child  whose  entitlement  to 
benefits  has  been  terminated  pursuemt 
to  §  725.219(b)(2)  may  thereafter  again 
become  entitled  to  such  benefits  upon 
filing  application  for  such  reentitlement, 
beginning  with  the  first  month  after  the 
marriage  ends  and  such  individual 
meets  the  requirements  of  §  725.218. 
The  individual  shall  not  be  required  to 
reestablish  the  miner's  entitlement  to 
benefits  (§  725.218(a)(1))  or  the  miner's 
death  due  to  pneumoconiosis 
(§  725.212(a)(2)). 

§  725.220    Determination  of  relationship; 
child. 

For  purposes  of  determining  whether 
an  individual  may  qualify  for  benefits  as 
the  child  of  a  deceased  miner,  the 
provisions  of  §  725.208  shall  be 
applicable.  As  used  in  this  section,  the 
term  "beneficiary"  means  only  a 
surviving  spouse  entitled  to  benefits  at 
the  time  of  such  surviving  spouse'" 
death  (see  §  725.212).  or  a  miner.  For 
purposes  of  a  survivor's  claim,  an 
individual  will  be  considered  to  be  a 
child  of  a  beneficiary  if: 

(a)  The  courts  of  tne  State  in  which 
such  beneficiary  is  domiciled  (see 

§  725.231)  would  find,  under  the  law 
they  would  apply  in  determining  the 
devolution  of  the  beneficiary's  intestate 
personal  property,  that  the  individual  is 
the  beneficiary's  child;  or 

(b)  Such  individual  is  the  legally 
adoDted  child  of  such  beneficiary;  or 

(c)  Such  individual  is  the  stepchild  of 
such  beneficiary  by  reason  of  a  valid 
marriage  of  such  individued's  parent  or 
adopting  parent  to  such  beneficiary;  or 

(a)  Such  individual  does  not  bear  the 
relationship  of  child  to  such  beneficiary 
under  paragraph  (a),  (b).  or  (c)  of  this 
section,  but  would,  under  State  law. 
have  the  same  right  as  a  child  to  share 
in  the  beneficiary's  intestate  personal 
property;  or 

(e)  Such  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  does  not 
bear  the  relationship  of  child  to  such 
beneficiary  under  paragraph  (a),  (b).  or 
(c)  of  this  section,  and  is  not  considered 
to  be  the  child  of  the  beneficiary  under 
paragraph  (d)  of  this  section,  such 
individual  shall  nevertheless  be 
considered  to  be  the  child  of  such 
beneficiary  if  the  beneficiary  and  the 


mother  or  father,  as  the  case  may  be.  of 
such  individual  went  through  a 
marriage  ceremony  resulting  in  a 
purported  marriage  between  them 
which  but  for  a  legal  impediment  (see 
§  725.230)  would  have  been  a  valid 
marriage;  or 

(f)  Such  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  does  not 
have  the  relationship  of  child  to  such 
beneficiary  under  paragraph  (a),  fb).  or 
(c)  of  this  section,  and  is  not  considered 
to  be  the  child  of  the  beneficiary  under 
paragraph  (d)  or  (e)  of  this  section,  such 
individual  shall  nevertheless  be 
considered  to  be  the  child  of  such 
beneficieuy  if: 

(1)  Such  beneficiary,  prior  to  his  or 
her  entitlement  to  benefits,  has 
acknowledged  in  writing  that  the 
individual  is  his  or  her  son  or  daughter, 
or  has  been  decreed  by  a  court  to  be  the 
father  or  mother  of  tbe  individual,  or 
has  been  ordered  by  a  court  to 
contribute  to  the  support  of  the 
individual  (see  §  725.233(a))  because  the 
individual  is  a  son  or  daughter;  or 

(2)  Such  beneficiary  is  shown  by 
satisfactory  evidence  to  be  the  father  or 
mother  of  the  individual  and  was  living 
with  or  contributing  to  the  support  of 
the  individual  at  the  time  such 
beneficiary  became  entitled  to  benefits. 


§725.221 
Child. 


Determination  of  dependency; 


For  the  purposes  of  determining 
whether  a  child  was  dependent  upon  a 
deceased  miner,  the  provisions  of 
§  725.209  shall  be  applicable,  except 
that  for  purposes  of  determining  the 
eligibility  of  a  child  who  is  under  a 
disability  as  defined  in  section  223(d)  of 
the  Social  Security  Act,  such  disability 
must  have  begun  before  the  child 
attained  age  22,  or  in  the  case  of  a 
student,  before  the  child  ceased  to  be  a 
student. 

§  725.222    Conditions  of  entitlement; 
parent,  brother,  or  sister. 

(a)  An  individual  is  eligible  for 
benefits  as  a  surviving  parent,  brother  or 
sister  if  all  of  the  following 
requirements  are  met: 

(1)  The  individual  is  the  parent, 
brother,  or  sister  of  a  deceased  miner; 

(2)  The  individual  was  dependent  on 
the  miner  at  the  pertinent  time; 

(3)  Proof  of  support  is  filed  within  2 
years  after  the  miner's  death,  unless  the 
time  is  extended  for  good  cause 
(§725.226); 

(4)  In  the  case  of  a  brother  or  sister, 
such  individual  also: 

(i)  Is  under  18  years  of  age;  or 
(ii)  Is  under  a  disability  as  defined  in 
section  223(d)  of  the  Social  Security 
Act,  42  U.S.C.  423(d},  which  began 


before  such  individual  attained  age  22, 
or  in  the  case  of  a  student,  before  the 
student  ceased  to  be  a  student;  or 
(iii)  Is  a  student  (see  §  725.209(b));  or 
(iv)  Is  under  a  disability  as  defined  in 
section  223(d)  of  the  Social  Security 
Act.  42  U.S.C.  423(d),  at  the  time  of  the 
miner's  death; 
(5)  The  deceased  miner: 
(i)  Was  entitled  to  benefits  under 
section  415  or  part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
January  1, 1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1,  1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death  or 
to  have  died  due  to  pneimioconiosis.  A 
surviving  dependent  parent,  brother  or 
sister  of  a  miner  whose  claim  is  filed  on 
or  after  January  1, 1982,  must  establish 
that  the  miner's  death  was  due  to 
pneumoconiosis  in  order  to  establish 
entitlement  to  benefits,  except  where 
entitlement  is  established  under 
§  718.306  of  part  718  on  a  claim  filed 
prior  to  Jime  30, 1982. 

(b)(1)  A  parent  is  not  entitled  to 
benefits  if  the  deceased  miner  was 
survived  by  a  spouse  or  child  at  the  time 
of  such  miner's  death. 

(2)  A  brother  or  sister  is  not  entitled 
to  benefits  if  the  deceased  miner  was 
survived  by  a  spouse,  child,  or  parent  at 
the  time  of  such  miner's  death. 

§  725.223    Duration  of  entltlwnant;  parent, 
brother,  or  sister. 

(a)  A  parent,  sister,  or  brother  is 
entitled  to  benefits  beginning  with  the 
month  all  the  conditions  of  entitlement 
described  in§725.222are  met. 

(b)  The  last  month  for  which  such 
parent  is  entitled  to  benefits  is  the 
month  in  which  the  parent  dies. 

(c)  The  last  month  for  which  such 
brother  or  sister  is  entitled  to  benefits  is 
the  month  before  the  month  in  which 
any  of  the  following  events  first  occurs: 

(1)  The  individual  dies; 

(2)(i)  The  individual  marries  or 
remarries;  or 

(ii)  If  already  married,  the  individual 
received  support  in  any  amount  from 
his  or  her  spouse; 

(3)  The  individual  attains  age  18;  and 
(i)  Is  not  a  student  (as  defined  iii 

§  725.209(b))  during  any  part  of  the 
month  in  which  the  individual  attains 
age  18;  and 

(ii)  Is  not  imder  a  disability  (as 
defined  in  §  725.209(a)(2)(ii))  at  that 
time; 

(4)  If  the  individual's  entitlement 
beyond  age  18  is  based  on  his  or  her 
status  as  a  student,  the  earlier  of: 

(i)  The  first  month  during  no  part  of 
which  the  individual  is  a  student;  or 

(ii)  The  month  in  which  the 
individual  attains  age  23  and  is  not 


under  a  disability  (as  defined  in 
§  725.209(a)(2)(ii))  at  that  time; 

(5)  If  the  individual's  entitlement 
beyond  age  18  is  based  on  disability,  the 
first  month  in  no  part  of  which  such 
individual  is  under  a  disability. 

§725.224    Determination  of  relationship; 
parent,  brottier,  or  sister. 

(a)  An  individual  will  be  considered 
to  be  the  parent,  brother,  or  sister  of  a 
miner  if  the  courts  of  the  State  in  which 
the  miner  was  domiciled  (see  §  225.231) 
at  the  time  of  death  would  find,  under 
the  law  they  would  apply,  that  the 
individual  is  the  miner's  parent, 
brother,  or  sister. 

(b)  Where,  imder  State  law,  the 
individual  is  not  the  miner's  parent, 
brother,  or  sister,  but  would,  imder  State 
law,  have  the  same  status  (i.e.,  right  to 
share  in  the  miner's  intestate  personal 
property)  as  a  parent,  brother,  or  sister, 
the  individual  will  be  considered  to  be 
the  parent,  brother,  or  sister  as 
appropriate. 

§725.225    Determination  of  dependency; 
parent,  brottter,  or  sister. 

An  individual  who  is  the  miner's 
parent,  brother,  or  sister  will  be 
determined  to  have  been  dependent  on 
the  miner  if,  diuing  the  1-year  period 
immediately  prior  to  the  miner's  death: 

(a)  The  individual  and  the  miner  were 
living  in  the  same  household  (see 
§725.232);  and 

(b)  The  individual  was  totally 
dependent  on  the  miner  for  support  (see 
§  725.233(h)). 

§725.226    "Good  cause  "  for  deiayed  filing 
of  proof  of  support. 

(a)  What  constitutes  "good  cause." 
"Good  cause"  may  be  found  for  failure 
to  file  timely  proof  of  support  where  the 
parent,  brother,  or  sister  establishes  to 
the  satisfaction  of  the  Office  that  such 
failure  to  file  was  due  to: 

(1)  Circumstances  beyond  the 
individual's  control,  such  as  extended 
illness,  mental,  or  physical  incapacity, 
or  communication  difficulties;  or 

(2)  Incorrect  or  incomplete 
information  furnished  the  individual  by 
the  Office;  or 

(3)  Efforts  by  the  individual  to  secure 
supporting  evidence  without  a 
realization  that  such  evidence  could  be 
submitted  after  filing  proof  of  support. 

(b)  What  does  not  constitute  "good 
cause. "  "Good  cause"  for  failure  to  file 
timely  proof  of  support  (see 

§  725.222(a)(3))  does  not  exist  when 
there  is  evidence  of  record  in  the  Office 
that  the  individual  was  informed  that  he 
or  she  should  file  within  the  prescribed 
period  and  he  or  she  failed  to  do  so 
deliberately  or  through  negligence. 


§  725.227    Time  of  determination  of 
relationship  and  dependency  of  survivors. 

The  determination  as  to  whether  an 
individual  piuporting  to  be  an  entitled 
survivor  of  a  miner  or  beneficiar}'  was 
related  to.  or  dependent  upon,  the  miner 
is  made  after  such  individual  files  a 
claim  for  benefits  as  a  survivor.  Such 
determination  is  based  on  the  facts  and 
circumstances  with  respect  to  a 
reasonable  period  of  time  ending  with 
the  miner's  death.  A  prior  determination 
that  such  individual  was,  or  was  not.  a 
dependent  for  the  purposes  of 
augmenting  the  miner's  benefits  for  a 
certain  period,  is  not  determinative  of 
the  issue  of  whether  the  individual  is  a 
dependent  survivor  of  such  miner. 

§  725.228    Effect  of  conviction  of  felonious 
and  intentional  homicide  on  entitlement  to 
benefits. 

An  individual  who  has  been 
convicted  of  the  felonious  and 
intentional  homicide  of  a  miner  or  other 
beneficiary  shall  not  be  entitled  to 
receive  any  benefits  payable  because  of 
the  death  of  such  miner  or  other 
benefici2iry,  and  such  person  shall  be 
considered  nonexistent  in  determining 
the  entitlement  to  benefits  of  other 
individuals. 

Terms  Used  in  This  Subpart 

§  725.229    Intestate  personal  property. 

References  in  this  subpart  to  the 
"same  right  to  share  in  the  intestate 
personal  property"  of  a  deceased  miner 
(or  surviving  spouse)  refer  to  the  right 
of  an  individual  to  share  in  such 
distribution  in  the  individual's  owrn 
right  and  not  the  right  of  representation. 

§725.230    Legal  impediment. 

For  pin-poses  of  this  subpart,  "legal 
impediment"  means  an  impediment 
resulting  from  the  lack  of  dissolution  of 
a  previous  marriage  or  otherwise  arising 
out  of  such  previous  marriage  or  its 
dissolution  or  resulting  from  a  defect  in 
the  procedure  followed  in  connection 
with  the  purported  marriage 
ceremony — for  example,  the 
solemnization  of  a  marriage  only 
through  a  religious  ceremony  in  a 
country  which  requires  a  civil  ceremony 
for  a  valid  marriage. 

§725.231     Domicile. 

(a)  For  purposes  of  this  subpart,  the 
term  "domicile"  means  the  place  of  an 
individual's  true,  fixed,  and  permanent 
home. 

(b)  The  domicile  of  a  deceased  miner 
or  surviving  spouse  is  determined  as  of 
the  time  of  death. 

(c)  If  an  individual  was  not  domiciled 
in  any  State  at  the  pertinent  time,  the 
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law  of  the  District  of  Columbia  is 
applied. 

§  725.232    Member  of  the  same 
household — "living  with."    living  in  the 
same  household. '  and  "living  in  the  miner's 
household, '  defined. 

(a)  Defined  (1)  The  term  "member  of 
the  same  household"  as  used  in  section 
402(a)(2)  of  the  Act  (with  respect  to  a 
spouse):  the  term  "living  with"  as  used 
in  section  402(e)  of  the  Act  (with  respect 
to  a  surviving  spouse);  and  the  term 
"living  in  the  same  household"  as  used 
in  this  subpart,  means  that  a  husband 
and  wife  were  custoraarilv  living 
together  as  husband  and  wife  in  the 
same  place. 

(2)  The  term  "living  in  the  miner's 
household"  as  used  in  section  412(a)(5) 
of  the  Act  (with  respect  to  a  parent, 
brother,  or  sister)  means  that  the  miner 
and  such  parent,  brother,  or  sister  were 
sharing  the  same  residence. 

(b)  Temporary  absence.  The 
teraporarv  absence  from  the  same 
residence  of  either  the  miner,  or  the 
miners  spouse,  parent,  brother,  or  sister 
(as  the  case  may  be),  does  not  preclude 
a  finding  that  one  was  "living  with"  the 
other,  or  that  they  were  "members  of  the 
same  household,"  The  absence  of  one 
such  individual  from  the  residence  in 
which  both  had  customarily  lived  shall, 
in  the  absence  of  evidence  to  the 
contrary,  be  considered  temporary: 

(1)  If  such  absence  was  due  to  service 
in  the  Armed  Forces  of  the  United 
States:  or 

(2)  If  the  period  of  absence  from  his 
or  her  residence  did  not  e.xceed  6 
months  and  the  absence  was  due  to 
business  or  employment  reasons,  or 
because  of  confinement  in  a  penal 
institution  or  in  a  hospital,  nursing 
home,  or  other  curative  institution:  or 

(3)  In  any  other  case,  if  the  evidence 
establishes  that  despite  such  absence 
they  nevertheless  reasonably  expected 
to  resume  physically  living  together. 

(c)  Relevant  period  of  time.  ( 1 1  The 
determination  as  to  whether  a  surviving 
spouse  had  been  "living  with"  the 
miner  shall  be  based  upon  the  facts  and 
circumstances  as  of  the  time  of  the 
death  of  the  miner. 

(2)  The  determination  as  to  whether  a 
spouse  is  a  "member  of  the  same 
household"  as  the  miner  shall  be  based 
upon  the  facts  and  f  ircumstances  with 
respect  to  the  period  or  periods  of  time 
as  to  which  the  issue  of  membership  in 
the  same  household  is  material. 

(3)  The  determination  as  to  whether  a 
parent,  brother,  or  sister  was  "living  in 
the  miner's  household"  shall  take 
account  of  the  1-year  period 
immediately  prior  to  the  miner's  death. 


§  725.233    Support  and  contributions. 

(a)  Support  defined.  The  term 
"support"  includes  food,  shelter, 
clothing,  ordinary  medical  expenses, 
and  other  ordinary-  and  customary  items 
for  the  maintenance  of  the  person 
supported. 

(b)  Contributions  defined.  The  term 
"contributions"  refers  to  contributions 
actuallv  provided  by  the  contributor 
from  such  individual's  property,  or  the 
use  thereof,  or  by  the  use  of  such 
individual's  own  credit. 

(c)  Regular  contributions  and 
substantial  contributions  defined.  The 
terms  "regular  contributions"  and 
"substantial  contributions"  mean 
contributions  that  are  customary  and 
sufficient  to  constitute  a  material  factor 
in  the  cost  of  the  individual's  support. 

(d)  (kmtributions  and  community 
property.  When  a  spouse  receives  and 
uses  for  his  or  her  support  income  firom 
services  or  property,  and  such  income, 
under  applicable  State  law.  is  the 
community  property  of  the  wife  and  her 
husband,  no  part  of  such  income  is  a 

"contribution  "  by  one  spouse  to  the 
other's  support  regardless  of  the  legal 
interest  of  the  dcjnor.  However,  when  a 
spouse  receives  and  uses  for  support, 
income  from  the  services  and  the 
property  of  the  other  spouse  and.  under 
applicable  State  law.  such  income  is 
community  property,  all  of  such  income 
is  considered  to  be  a  contribution  bv  the 
donor  to  the  spouse's  support. 

(e)  Court  order  for  support  defined. 
References  to  a  support  order  in  this 
subpart  means  any  court  order, 
judgment,  or  decree  of  a  court  of 
competent  jurisdiction  which  requires 
regular  contributions  that  are  a  material 
factor  in  the  cost  of  the  individual's 
support  and  which  is  in  effect  at  the 
applicable  time.  If  such  contributions 
are  required  by  a  court  order,  this 
condition  is  met  whether  or  not  the 
contributions  were  actually  made. 

(f)  Written  agreement  defined.  The 
term  "written  agreement"  in  the  phrase 

"substantial  contributions  pursuant  to  a 
written  agreement",  as  used  in  this 
subpart  means  an  agreement  signed  by 
the  miner  providing  for  substantial 
contributions  by  the  miner  for  the 
individual's  support.  It  must  be  in  effect 
at  the  applicable  time  but  it  need  not  be 
legally  enforceable. 

(g)  One-half  support  defined.  The 
term  "one-half  support"  means  that  the 
miner  made  regular  contributions,  in 
cash  or  in  kind,  to  the  support  of  a 
divorced  spouse  at  the  specified  time  or 
for  the  specified  period,  and  that  the 
amount  of  such  contributions  equalled 
or  exceeded  one-half  the  total  cost  of 
such  individuals  support  at  such  time 
or  during  such  period. 


(h)  Totally -dependent  for  support 
defined.  The  term  "'totally  dependent 
for  support"  as  used  in  §  725.225fb) 
means  that  the  miner  made  regular 
contributions  to  the  support  of  the 
miner's  parents,  brother,  or  sister,  as  the 
case  may  be.  and  that  the  amount  of 
such  contributions  at  least  equalled  the 
total  cost  of  such  individual's  support. 

Subpart  C — Filing  of  Claims 

§  725.301     Who  may  file  a  claim. 

(a)  Any  person  who  believes  he  or  she 
may  be  entitled  to  benefits  under  the 
Act  may  file  a  claim  in  accordance  with 
this  subpart. 

(b)  A  claimant  who  has  attained  the 
age  of  18.  is  mentally  competent  and 
physically  able,  may  file  a  claim  on  his 
or  her  own  behalf. 

(c)  If  a  claimant  is  unable  to  file  a 
claim  on  his  or  her  behalf  because  of  a 
legal  or  physical  impairment,  the 
following  rules  shall  apply: 

(1)  A  claimant  between  the  ages  of  16 
and  18  years  who  is  mentally  competent 
and  not  under  the  legal  custody  or  care 
of  another  person,  or  a  committee  or 
institution,  may  upon  filing  a  statement 
to  the  effect,  file  a  claim  on  his  or  her 
own  behalf.  In  any  other  case  where  the 
claimant  is  under  18  years  of  age.  only 

a  person,  or  the  manager  or  principal 
officer  of  an  institution  having  legal 
custody  or  care  of  the  claimant  may  file 
a  claim  on  his  or  her  behalf. 

(2)  If  a  claimant  over  18  years  of  age 
has  a  legally  appointed  guardian  or 
committee,  only  the  guardian  or 
committee  may  file  a  claim  on  his  or  her 
behalf. 

(3)  If  a  claimant  over  18  years  of  age 
is  mentally  incompetent  or  physically 
unable  to  file  a  claim  and  is  under  the 
care  of  another  person,  or  an  institution, 
only  the  person,  or  the  manager  or 
principal  officer  of  the  institution 
responsible  for  the  care  of  the  claimant, 
may  file  a  claim  on  his  or  her  behalf. 

(4)  For  good  cause  shown,  the  Office 
may  accept  a  claim  executed  by  a 
person  other  than  one  described  in 
paragraphs  (c)(2)  or  (3)  of  this  section. 

(d)  Except  as  provided  in  §  725.305.  in 
order  for  a  claim  to  be  considered,  the 
claimant  must  be  alive  at  the  time  the 
claim  is  filed. 

§  725.302     Evidence  of  authority  to  file  a 
claim  on  t>ehalf  of  another. 

A  person  filing  a  claim  on  behalf  of 
a  claimant  shall  submit  evidence  of  his 
or  her  authority  to  so  act  at  the  time  of 
filing  or  at  a  reasonable  time  thereafter 
in  accordance  with  the  following: 

(a)  A  legally  appointed  guardian  or 
committee  shall  provide  the  Office  with 
certification  of  appointment  by  a  proper 
official  of  the  court. 


(b)  Any  other  person  shall  provide  a 
statement  describing  his  or  her 
relationship  to  the  claimant,  the  extent 
to  which  he  or  she  has  care  of  the 
claimant,  or  his  or  her  position  as  an 
officer  of  the  institution  of  which  the 
claimant  is  an  irmiate.  The  Office  may, 
at  any  time,  require  additional  evidence 
to  establish  the  authority  of  any  such 
person. 


§725.303 
claims. 


Date  and  place  of  filing  of 


(a)(1)  Claims  for  benefits  shall  be 
delivered,  mailed  to,  or  presented  at, 
any  of  the  various  district  offices  of  the 
Social  Security  Administration,  or  any 
of  the  various  offices  of  the  Department 
of  Labor  authorized  to  accept  claims,  or, 
in  the  case  of  a  claim  filed  by  or  on 
behalf  of  a  claimant  residing  outside  the 
United  States,  mailed  or  presented  to 
any  office  maintained  by  the  Foreign 
Service  of  the  United  States.  A  claim 
shall  be  considered  filed  on  the  day  it 
is  received  by  the  office  in  which  it  is 
first  filed. 

(2)  A  claim  submitted  to  a  Foreign 
Service  Office  or  any  other  agency  or 
subdivision  of  the  U.S.  Government 
shall  be  forwarded  to  the  Office  and 
considered  filed  as  of  the  date  it  was 
received  at  the  Foreign  Service  Office  or 
other  governmental  agency  or  imit. 

(b)  A  claim  submitted  by  mail  shall  be 
considered  filed  as  of  the  date  of 
delivery  imless  a  loss  or  impairment  of 
benefit  rights  would  result,  in  which 
case  a  claim  shall  be  considered  filed  as 
of  the  date  of  its  postmark.  In  the 
absence  of  a  legible  postmark,  other 
evidence  may  be  used  to  establish  the 
mailing  date. 

§  725.304    Forms  and  Initial  procaMlng. 

(a)  Claims  shall  be  filed  on  forms 
prescribed  and  approved  by  the  Office. 
The  district  office  at  which  the  claim  is 
filed  will  assist  claimants  in  completing 
their  forms. 

(b)  If  the  place  at  which  a  claim  is 
filed  is  an  office  of  the  Social  Security 
Administration,  such  office  shall 
forward  the  completed  claim  form  to  an 
office  of  the  DCMWC.  which  is 
authorized  to  process  the  claim. 

§  725.305    When  a  written  statement  is 
considered  a  cialm. 

(a)  The  filing  of  a  statement  signed  by 
an  individual  indicating  an  intention  to 
claim  benefits  shall  be  considered  to  be 
the  filing  of  a  claim  for  the  purposes  of 
this  part  imder  the  following 
circumstances: 

(1)  The  claimant  or  a  proper  person 
on  his  or  her  behalf  {see  §  725.301) 
executes  and  files  a  prescribed  claim 
form  with  the  Office  during  the 


claimant's  lifetime  within  the  period 
specified  in  paragraph  (b)  of  this 
section. 

(2)  Where  the  claimant  dies  within 
the  period  specified  in  paragraph  (b)  of 
this  section  without  filing  a  prescribed 
claim  form,  and  a  person  acting  on 
behalf  of  the  deceased  claimant's  estate 
executes  and  files  a  prescribed  claim 
form  within  the  period  specified  in 
paragraph  (c)  of  this  section. 

(b)  Upon  receipt  of  a  wnritten 
statement  indicating  an  intention  to 
claim  benefits,  the  Office  shall  notify 
the  signer  in  writing  that  to  be 
considered  the  claim  must  be  executed 
by  the  claimant  or  a  proper  party  on  his 
or  her  behalf  on  the  prescribed  form  and 
filed  with  the  Office  within  six  months 
from  the  date  of  mauling  of  the  notice. 

(c)  If  before  the  notice  specified  in 
paragraph  (b)  of  this  section  is  sent,  or 
within  six  months  after  such  notice  is 
sent,  the  claimant  dies  without  having 
executed  and  filed  a  prescribed  form,  or 
without  having  had  one  executed  and 
filed  in  his  or  her  behalf,  the  Office  shall 
upon  receipt  of  notice  of  the  claimant's 
death  advise  his  or  her  estate,  or  those 
living  at  his  or  her  last  known  address, 
in  writing  that  for  the  claim  to  be 
considered,  a  prescribed  claim  form 
must  be  executed  and  filed  by  a  person 
authorized  to  do  so  on  behalf  of  the 
claimant's  estate  within  six  months  of 
the  date  of  the  later  notice. 

(d)  Claims  based  upon  written 
statements  indicating  an  intention  to 
claim  benefits  not  perfected  in 
accordance  with  this  section  shall  not 
be  processed. 

§  725.306    Withdrawal  of  a  claim. 

(a)  A  claimant  or  an  individual 
authorized  to  execute  a  claim  on  a 
claimant's  behalf  or  on  behalf  of 
claimant's  estate  under  §  725.305.  may 
withdraw  a  previously  filed  claim 
provided  that: 

(1)  He  or  she  files  a  written  request 
with  the  appropriate  adjudication 
officer  indicating  the  reasons  for  seeking 
withdrawal  of  the  claim: 

(2)  The  appropriate  adjudication 
officer  approves  the  request  for 
withdrawal  on  the  grounds  that  it  is  in 
the  best  interests  of  the  claimant  or  his 
or  her  estate,  and; 

(3)  Any  payments  made  to  the 
claimant  in  accordance  with  §  725.522 
are  reimbursed. 

(b)  When  a  claim  has  been  withdrawn 
under  paragraph  (a)  of  this  section,  the 
claim  will  be  considered  not  to  have 
been  filed. 

§725.307    Cancellation  of  a  request  for 
withdrawal. 

At  any  time  prior  to  approval,  a 
request  for  withdrawal  may  be  canceled 


by  a  w'ritten  request  of  the  claimant  or 
a  person  authorized  to  act  on  the 
claimant's  behalf  or  on  behalf  of  the 
claimant's  estate. 

§  725.308    Time  limits  for  filing  claims. 

(a)  A  claim  for  benefits  filed  under 
this  part  by.  or  on  behalf  of.  a  miner 
shall  be  filed  within  three  years  after  a 
medical  determination  of  total  disability 
due  to  pneumoconiosis  which  has  been 
communicated  to  the  miner  or  a  person 
responsible  for  the  care  of  the  miner,  or 
within  three  years  after  the  date  of 
enactment  of  the  Black  Lung  Benefits 
Reform  Act  of  1977.  whichever  is  later. 
There  is  no  time  limit  on  the  filing  of 

a  claim  by  the  survivor  of  a  miner. 

(b)  A  miner  who  is  receiving  benefits 
under  part  B  of  title  IV  of  the  Act  and 
who  is  notified  by  HEW  of  the  right  to 
seek  medical  benefits  may  file  a  claim 
for  medical  benefits  under  part  C  of  title 
IV  of  the  Act  and  this  part.  The 
Secretary  of  Health.  Education,  and 
Welfare  is  required  to  notify  each  miner 
receiving  benefits  under  part  B  of  this 
right.  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  a  miner 
notified  of  his  or  her  rights  under  this 
paragraph  may  file  a  claim  under  this 
part  on  or  before  December  31.  1980. 
Any  claim  filed  after  that  date  shall  be 
untimely  unless  the  time  for  filing  has 
been  enlarged  for  good  cause  shown. 

(c)  There  shall  be  a  rebuttable 
presumption  that  ever\'  claim  for 
benefits  is  timely  filed.  However,  except 
as  provided  in  paragraph  (b)  of  this 
section,  the  time  limits  in  this  section 
are  mandatory  and  may  not  be  waived 
or  tolled  except  upon  a  showing  of 
extraordinary  circumstances. 

§  725.309    Additional  claims;  effect  of  a 
prior  denial  of  benefits. 

(a)  A  claimant  whose  claim  for 
benefits  was  previously  approved  under 
part  B  of  title  IV  of  the  Act  may  file  a 
claim  for  benefits  under  this  part  as 
provided  in  §§  725.308(b)  and  725.702. 

(b)  If  a  claimant  files  a  claim  under 
this  part  while  another  claim  filed  by 
the  claimant  under  this  part  is  still 
pending,  the  later  claim  shall  be  merged 
with  the  earlier  claim  for  all  purposes. 
For  purposes  of  this  section,  a  claim 
shall  be  considered  pending  if  it  has  not 
yet  been  finally  denied. 

(c)  If  a  claimant  files  a  claim  under 
this  part  within  one  year  after  the 
effective  date  of  a  final  order  denying  a 
claim  previouslv  filed  bv  the  claimant 
under  this  part  (see  §  725.502(a)(2)).  the 
later  claim  shall  be  considered  a  request 
for  modification  of  the  prior  denial  and 
shall  be  processed  and  adjudicated 
under  §725.310. 
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(d)  If  a  claimant  files  a  claim  under 
this  part  more  than  one  year  after  the 
effective  date  of  a  final  order  denying  a 
claim  previously  filed  by  the  claimant 
under  this  part  (see  §  725.502(a){2|).  the 
later  claim  shall  be  considered  a 
subsequent  claim  for  benefits.  A 
subsequent  claim  shall  be  processed  and 
adjudicated  in  accordance  with  the 
provisions  of  subparts  E  and  F  of  this 
part,  except  that  the  claim  shall  be 
denied  unless  the  claimant 
demonstrates  that  one  of  the  applicable 
conditions  of  entitlement  (see 
§§  725.202(d)  (mmer).  725.212  (spouse). 
725.218  (child),  and  725.222  (parent, 
brother,  or  sister))  has  changed  since  the 
date  upon  which  the  order  denying  the 
prior  claim  became  final.  The 
applicability  of  this  paragraph  mav  be 
waived  by  the  operator  or  fund,  as 
apprfjpnate.  The  following  additional 
rules  shall  apply  to  the  adjudication  of 
a  subsequent  claim; 

(1)  Any  evidence  submitted  in 
connection  with  any  prior  claim  shall  be 
made  a  part  of  the  record  in  the 
subsequent  claim,  provided  that  it  was 
not  excluded  in  the  adjudication  of  the 
prior  claim. 

(2)  For  purposes  of  this  section,  the 
applicable  conditions  of  entitlement 
shall  be  limited  to  those  conditions 
upon  which  the  prior  denial  was  based. 
For  example,  if  the  claim  was  denied 
solely  on  the  basis  that  the  individual 
was  not  a  miner,  the  subsequent  claim 
must  be  denied  unless  the  individual 
worked  as  a  miner  following  the  prior 
denial.  Similarly,  if  the  claim  was 
denied  because  the  miner  did  not  meet 
one  or  more  of  the  eligibility  criteria 
contained  in  part  718  of  this  subchapter, 
the  subsequent  claim  must  be  denied 
unless  the  miner  meets  at  least  one  of 
the  criteria  that  he  or  she  did  not  meet 
previously 

(3)  If  the  applicable  condition(s)  of 
entitlement  relate  to  the  miner's 
physical  condition,  the  subsequent 
claim  may  be  approved  only  if  new 
evidence  submitted  in  connection  with 
the  subsequent  claim  establishes  at  least 
one  applicable  condition  of  entitlement. 
A  subsequent  claim  filed  by  a  surviving 
spouse,  child,  parent,  brother,  or  sister 
shall  be  denied  unless  the  applicable 
conditions  of  entitlement  in  such  claim 
include  at  least  one  condition  unrelated 
to  the  miner's  physical  condition  at  the 
time  of  his  death. 

(4)  If  the  claimant  demonstrates  a 
change  in  one  of  the  applicable 
conditions  of  entitlement,  no  findings 
made  in  connection  with  the  prior 
claim,  except  those  based  on  a  party's 
failure  to  contest  an  issue  (see 

§  725  463).  shall  be  binding  on  anv  party 
in  the  adjudication  of  the  subsequent 


claim.  However,  any  stipulation  made 
by  any  party  in  connection  with  the 
prior  claim  shall  be  binding  on  that 
party  in  the  adjudication  of  the 
subsequent  claim. 

(5)  In  any  ca.se  in  which  a  subsequent 
claim  is  awarded,  no  benefits  may  be 
paid  for  any  period  prior  to  the  date 
upon  which  the  order  denying  the  prior 
claim  became  final. 

(e)  Notwithstanding  any  other 
provision  of  this  part  or  part  727  of  this 
subchapter  (see  §  725.4(d)).  a  person 
may  exercise  the  right  of  review- 
provided  in  paragraph  (c)  of  §  727.103  at 
the  same  time  such  person  is  pursuing 
an  appeal  of  a  previously  denied  part  B 
claim  under  the  law  as  it  existed  prior 
to  March  1.  1978.  If  the  part  B  claim  is 
ultimately  approved  as  a  result  of  the 
appeal,  tbe  claimant  must  immediately 
notify  the  Secretary  of  Labor  and,  where 
appropriate,  the  coal  mine  operator,  and 
all  duplicate  payments  made  under  part 
C  shall  be  considered  an  overpayment 
and  arrangements  shall  be  made  to 
insure  the  repayment  of  such 
overpayments  to  the  fund  or  an 
operator,  as  appropriate. 

(f)  In  any  case  involving  more  than 
one  claim  filed  by  the  same  claimant, 
under  no  circumstances  are  duplicate 
benefits  payable  for  concurrent  periods 
of  eligibility.  Any  duplicate  benefits 
paid  shaJI  be  subject  to  collection  or 
offset  under  subpart  H  of  this  part. 

§  725.310    Modification  of  awards  and 
denials. 

(a)  Upon  his  or  her  own  initiative,  or 
upon  the  request  of  any  party  on 
grounds  of  a  change  in  conditions  or 
because  of  a  rnistdike  in  a  determination 
of  fact,  the  district  director  mav.  at  any 
time  before  one  year  from  the  date  of  the 
la.st  payment  of  benefits,  or  at  any  time 
before  one  year  after  the  denial  of  a 
claim,  reconsider  the  terms  of  an  award 
or  denial  of  benefits. 

(b)  Modification  proceedings  shall  be 
conducted  in  accordance  with  the 
provisions  of  this  part  as  appropriate, 
except  that  the  claimant  and  the 
operator,  or  group  of  operators  or  the 
fund,  as  appropriate,  shall  each  be 
entitled  to  submit  no  more  than  one 
additional  chest  X-ray  interpretation, 
one  additional  pulmonary  function  test, 
one  additional  arterial  blood  gas  study, 
and  one  additional  medical  report  in 
support  of  its  affirmative  case  along 
with  such  rebuttal  evidence  and 
additional  statements  as  are  authorized 
by  paragraphs  (a)(2)(ii)  and  (a)(3)(ii)  of 
§725.414   Modification  proceedings 
shall  not  be  initiated  before  an 
administrative  law  judge  or  the  Benefits 
Review  Board. 


(c)  At  the  conclusion  of  modification 
proceedings  before  the  district  director, 
the  district  director  may  issue  a 
proposed  decision  and  order  (§  725.418) 
or,  if  appropriate,  deny  the  claim  by 
reason  of  abandonment  (§  725.409).  In 
any  case  in  which  the  district  director 
has  initiated  modification  proceedings 
on  his  own  initiative  to  alter  the  terms 
of  an  award  or  denial  of  benefits  issued 
by  an  administrative  law  judge,  the 
district  director  shall,  at  the  conclusion 
of  modification  proceedings,  forward 
the  claim  for  a  hearing  (§  725.421).  In 
any  case  forwarded  for  a  hearing,  the 
administrative  law  judge  assigned  to 
hear  such  case  shall  consider  whether 
any  additional  evidence  submitted  by 
the  parties  demonstrates  a  change  in 
condition  and,  regardless  of  whether  the 
parties  have  submitted  new  evidence, 
whether  the  evidence  of  record 
demonstrates  a  mistake  in  a 
determination  of  fact. 

(d)  An  order  issued  following  the 
conclusion  of  modification  proceedings 
may  terminate,  continue,  reinstate, 
increase  or  decrease  benefit  payments  or 
award  benefits.  Such  order  shall  not 
affect  any  benefits  previously  paid, 
except  that  an  order  increasing  the 
amount  of  benefits  payable  based  on  a 
finding  of  a  mistake  in  a  determination 
of  fact  may  be  made  effective  on  the 
date  from  which  benefits  were 
determined  payable  by  the  terms  of  an 
earlier  award.  In  the  case  of  an  award 
which  is  decreased,  no  payment  made 
in  excess  of  the  decreased  rate  prior  to 
the  date  upon  which  the  party  requested 
reconsideration  under  paragraph  (a)  of 
this  section  shall  be  subject  to  collection 
or  offset  under  subpart  H  of  this  part, 
provided  the  claimant  is  without  fault 
as  defined  by  §  725.543.  In  the  case  of 
an  award  which  is  decreased  following 
the  initiation  of  modification  by  the 
district  director,  no  payment  made  in 
excess  of  the  decreased  rate  prior  to  the 
date  upon  which  the  district  director 
initiated  modification  proceedings 
under  paragraph  (a)  shall  be  subject  to 
collection  or  offset  under  subpart  H  of 
this  part,  provided  the  claimant  is 
without  fault  as  defined  by  §  725.543.  In 
the  case  of  an  award  which  has  become 
final  and  is  thereafter  terminated,  no 
payment  made  prior  to  the  date  upon 
which  the  party  requested 
reconsideration  under  paragraph  (a) 
shall  be  subject  to  collection  or  offset 
under  subpart  H  of  this  part.  In  the  case 
of  an  award  which  has  become  final  and 
is  thereafter  terminated  following  the 
initiation  of  modification  by  the  district 
director,  no  payment  made  prior  to  the 
date  upon  which  the  district  director 
initiated  modification  proceedings 


under  paragraph  (a)  shall  be  subject  to 
collection  or  offset  under  subpart  H  of 
this  part. 

§  725.31 1    Communications  wHh  raspect  to 
claims;  time  computations. 

(a)  Unless  otherwise  specified  by  this 
part,  all  requests,  responses,  notices, 
decisions,  orders,  or  other 
communications  required  or  permitted 
by  this  part  shall  be  in  writing. 

(b)  If  required  by  this  part,  any 
document,  brief,  or  other  statement 
submitted  in  connection  with  the 
adjudication  of  a  claim  under  this  part 
shall  be  sent  to  each  party  to  the  claim 
by  the  submitting  party.  If  proof  of 
service  is  required  with  respect  to  any 
communication,  such  proof  of  service 
shall  be  submitted  to  the  appropriate 
adjudication  officer  and  filed  as  part  of 
the  claim  record, 

(c)  In  computing  any  period  of  time 
described  in  this  part,  by  any  applicable 
statute,  or  by  the  order  of  any 
adjudication  officer,  the  day  of  the  act 
or  event  from  which  the  designated 
period  of  time  begins  to  run  shall  not  be 
included.  The  last  day  of  the  period 
shall  be  included  unless  it  is  a  Saturday, 
Sunday,  or  legal  holiday,  in  which  event 
the  period  extends  until  the  next  day 
which  is  not  a  Saturday,  Sunday,  or 
legal  holiday.  "Legal  holiday"  includes 
New  Year's  Day,  Birthday  of  Martin 
Luther  King,  Jr.,  Washington's  Birthday, 
Memorial  Day,  Independence  Day, 
Labor  Day,  Columbus  Day,  Veterans 
Day,  Thanksgiving  Day,  Christmas  Day 
and  any  other  day  appointed  as  a 
holiday  by  the  President  or  the  Congress 
of  the  United  States. 

(d)  In  computing  any  period  of  time 
described  in  this  part  in  which  the 
period  within  which  to  file  a  response 
commences  upon  receipt  of  a  document, 
it  shall  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  the 
document  was  received  on  the  seventh 
day  after  it  was  mailed.  In  any  case  in 
which  a  provision  of  this  part  requires 

a  document  to  be  sent  to  a  person  or 
party  by  certified  mail,  and  the 
document  is  not  sent  by  certified  mail, 
but  the  person  or  party  actually  received 
the  document,  the  document  shall  be 
deemed  to  have  been  sent  in  compliance 
with  the  provisions  of  this  part.  In  such 
a  case,  any  time  period  which 
commences  upon  the  service  of  the 
document  shaJl  conunence  on  the  date 
the  document  was  received. 

Subpart  D— Adjudication  Officers; 
Parties  and  Representatives 

§  725.350    Who  are  the  adjudication 
officers? 

(a)  General.  The  persons  authorized 
by  the  Secretary  of  Labor  to  accept 


evidence  and  decide  claims  on  the  basis 
of  such  evidence  are  called 
"adjudication  officers."  This  section 
describes  the  status  of  black  Ivmg  claims 
adjudication  officers. 

(b)  District  Director.  The  district 
director  is  that  official  of  the  DCMWC 
or  his  designee  who  is  authorized  to 
perform  functions  with  respect  to  the 
development,  processing,  and 
adjudication  of  claims  in  accordance 
with  this  part, 

(c)  Administrative  law  judge.  An 
administrative  law  judge  is  that  official 
appointed  piu'suant  to  5  U.S.C.  3105  (or 
Public  Law  94-504)  who  is  qualified  to 
preside  at  hearings  imder  5  U.S.C.  557 
and  is  empowered  by  the  Secretary  to 
conduct  formal  hearings  with  respect  to. 
and  adjudicate,  claims  in  accordance 
with  this  part.  A  person  appointed 
under  Public  Law  94-504  shall  not  be 
considered  an  administrative  law  judge 
for  purposes  of  this  part  for  any  period 
after  March  1,  1979. 

§  725.351     Powers  of  adjudication  officers. 

(a)  District  Director.  The  district 
director  is  authorized  to: 

(1)  Make  determinations  with  respect 
to  claims  as  is  provided  in  this  part: 

(2)  Conduct  conferences  and  informal 
discovery  proceedings  as  provided  in 
this  part; 

(3)  Compel  the  production  of 
docmnents  by  the  issuance  of  a 
subpoena; 

(4)  Prepare  documents  for  the 
signature  of  parties; 

(5)  Issue  appropriate  orders  as 
provided  in  this  part;  and 

(6)  Do  all  other  things  necessary-  to 
enable  him  or  her  to  discharge  the 
duties  of  the  office. 

(b)  Administrative  Law  Judge.  An 
administrative  law  judge  is  authorized 
to: 

(1)  Conduct  formal  hearings  in 
accordance  with  the  provisions  of  this 
part; 

(2)  Administer  oaths  and  examine 
witnesses; 

(3)  Compel  the  production  of 
documents  and  appearance  of  witnesses 
by  the  issuance  of  subpoenas; 

(4)  Issue  decisions  and  orders  with 
respect  to  claims  as  provided  in  this 
part;  and 

(5)  Do  all  other  things  necessary-  to 
enable  him  or  her  to  discharge  the 
duties  of  the  office. 

(c)  If  any  person  in  proceedings  before 
an  adjudication  officer  disobeys  or 
resists  any  lawful  order  or  process,  or 
misbehaves  during  a  hearing  or  so  near 
the  place  thereof  as  to  obstruct  the  same, 
or  neglects  to  produce,  after  having  been 
ordered  to  do  so,  any  pertinent  book, 
paper  or  document,  or  refuses  to  appear 


after  having  been  subpoenaed,  or  upon 
appearing  refuses  to  take  the  oath  as  a 
witness,  or  after  having  taken  the  oath 
refuses  to  be  examined  according  to  law, 
the  district  director,  or  the 
administrative  law  judge  responsible  for 
the  adjudication  of  the  claim,  shall 
certify  the  facts  to  the  Federal  district 
court  having  jurisdiction  in  the  place  in 
which  he  or  she  is  sitting  (or  to  the  U,S. 
District  Court  for  the  District  of 
Columbia  if  he  or  she  is  sitting  in  the 
District)  which  shall  thereupon  in  a 
siumnary  maimer  hear  the  evidence  as 
to  the  acts  complained  of,  and,  if  the 
evidence  so  warrants,  punish  such 
person  in  the  same  manner  and  to  the 
same  extent  as  for  a  contempt 
committed  before  the  court,  or  commit 
such  person  upon  the  same  condition  as 
if  the  doing  of  the  forbidden  act  had 
occurred  with  reference  to  the  process 
or  in  the  presence  of  the  court. 

§725.352    Disqualification  of  adjudication 
officer. 

(a)  No  adjudication  officer  shall 
conduct  any  proceedings  in  a  claim  in 
which  he  or  she  is  prejudiced  or  partial, 
or  where  he  or  she  has  any  interest  in 
the  matter  pending  for  decision.  A 
decision  to  withdraw  from  the 
consideration  of  a  claim  shall  be  within 
the  discretion  of  the  adjudication 
officer.  If  that  adjudication  officer 
withdraws,  anotber  officer  shall  be 
designated  by  the  Director  or  the  Chief 
Administrative  Law  Judge,  as  the  case 
may  be,  to  complete  the  adjudication  of 
the  claim. 

(b)  No  adjudication  officer  shall  be 
permitted  to  appear  or  act  as  a 
representative  of  a  party  luider  this  part 
while  such  individual  is  employed  as  an 
adjudication  officer.  No  adjudication 
officer  shall  be  permitted  at  any  time  to 
appear  or  act  as  a  representative  in 
connection  with  any  case  or  claim  in 
which  he  or  she  was  personally 
involved.  No  fee  or  reimbursement  shall 
be  awarded  under  this  part  to  an 
individual  who  acts  in  violation  of  this 
paragraph. 

(c)  No  adjudication  officer  shall  act  in 
any  claim  involving  a  party  which 
employed  such  adjudication  officer 
within  one  year  before  the  adjudication 
of  such  claim. 

(d)  Notwithstanding  paragraph  (a)  of 
this  section,  no  adjudication  officer 
shall  be  permitted  to  act  in  any  claim 
involving  a  party  who  is  related  to  the 
adjudication  officer  by  consanguinity  or 
affinity  within  the  third  degree  as 
determined  by  the  law  of  the  place 
w-here  such  party  is  domiciled.  Any 
action  taken  by  an  adjudication  officer 
in  knowing  violation  of  this  paragraph 
shall  be  void. 
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§  725.360    Parties  to  proceedings. 

(a)  Except  as  provided  in  §  725.361. 
no  person  other  than  the  Secretarv  of 
Labor  and  authorized  personnel  of  the 
Department  of  Labor  shall  participate  at 
any  stage  in  the  adjudication  of  a  claim 
for  benefits  under  this  part,  unless  such 
person  is  determined  by  the  appropriate 
adjudication  officer  to  qualify  unde^r  the 
provisions  of  this  section  as  a  party  to 
the  claim  The  following  persons  shall 
be  parties: 

(1)  The  claimant; 

(2)  A  person  other  than  a  claimant. 
authorized  to  execute  a  claim  on  such 
claimant's  behalf  under  ^  725.301; 

(3)  .-Kny  coal  mine  operator  notified 
under  §  725.407  of  its  possible  liability 
for  the  claim; 

(4)  Any  insurance  carrier  of  such 
operator:  and 

(5)  The  Director  in  all  proceedings 
relating  to  a  claim  for  benefits  under 
this  part. 

(b)  A  widow,  child,  parent,  brother,  or 
sister,  or  the  representative  of  a 
decedent's  estate,  who  makes  a  showing 
in  writing  that  his  or  her  rights  with 
respect  to  benefits  may  be  prejudiced  by 
a  decision  of  an  adjudication  officer, 
may  be  made  a  party 

(c)  Any  coal  mine  operator  or  prior 
operator  or  insurance  carrier  which  has 
not  been  notified  under  «i  725  407  and 
which  makes  a  showing  in  writing  that 
its  rights  may  be  prejudiced  bv  a 
decision  of  an  adjudication  officer  mav 
be  made  a  party. 

(d)  Any  other  individual  may  be  made 
a  party  if  that  individual's  rights  with 
respect  to  benefits  may  be  prejudiced  by 
a  decision  to  be  made. 

§725.361     Party  amicus  curiae. 

At  the  discretion  of  the  Chief 
Administrative  Law  ludge  or  the 
administrative  law  judge  assigned  to  the 
case,  a  person  or  entity  which  is  not  a 
party  may  be  allowed  to  participate 
amicus  curiae  in  a  formal  hearing  onlv 
as  to  an  issue  of  law.  A  person  may 
participate  amicus  curiae  in  a  formal 
hearing  upon  written  request  submitted 
with  supporting  arguments  prior  to  the 
hearing,  if  the  request  is  granted,  the 
administrative  law  judge  hearing  the 
case  will  inform  the  party  of  the  extent 
to  which  participation  will  be 
permitted.  The  request  mav.  however, 
be  denied  summarily  and  without 
explanation, 

§  725.362    Representation  of  parties. 

(a)  Except  for  the  Secretary  of  Labor, 
whose  interests  shall  be  represented  bv 
the  Solicitor  of  Labor  or  his  or  her 
designee,  each  of  the  parties  may 
appoint  an  inclividual  to  represent  his  or 
her  interest  in  any  proceeding  for 


determination  of  a  claim  under  this  part. 
Such  appointment  shall  be  made  in 
writing  or  on  the  record  at  the  hearing. 
An  attorney  qualified  in  accordance 
with  §  725.363(a)  shall  file  a  written 
declaration  that  he  or  she  is  authorized 
to  represent  a  party,  or  declare  his  or  her 
representation  on  the  record  at  a  formal 
hearing.  Any  other  person  (see 
§  725.363(b)")  shall  file  a  written  notice 
of  appointment  signed  by  the  party  or 
his  or  her  legal  guardian,  or  enter  his  or 
her  appearance  on  the  record  at  a  formal 
hearing  if  the  party  he  or  she  seeks  to 
represent  is  present  and  consents  to  the 
representation.  Any  written  declaration 
or  notice  required  by  this  section  shall 
include  the  OWCP  number  assigned  bv 
the  Office  and  shall  be  sent  to  the  Office 
or.  for  representation  at  a  formal 
hearing,  to  the  Chief  Administrative 
Law  ludge.  In  any  case,  such 
representative  must  be  qualified  under 
§  725.363.  No  authorization  for 
representation  or  agreement  between  a 
claimant  and  representative  as  to  the 
amount  of  a  fee.  filed  with  the  Social 
Security  Administration  in  connection 
with  a  claim  under  part  B  of  title  FV  of 
the  Act.  shall  be  valid  under  this  part. 
A  claimant  who  has  previously 
authorized  a  person  to  represent  him  or 
her  in  connection  with  a  claim 
originally  filed  under  part  B  of  title  IV 
may  renew  such  authorization  by  filing 
a  statement  to  such  effect  with  the 
Office  or  appropriate  adjudication 
officer. 

(b)  Any  party  may  waive  his  or  her 
right  to  be  represented  in  the 
adjudication  of  a  claim.  If  an 
adjudication  officer  determines,  after  an 
appropriate  inquiry  has  been  made,  that 
a  claimant  who  has  been  informed  of  his 
or  her  right  to  representation  does  not 
wish  to  obtain  the  services  of  a 
representative,  such  adjudication  officer 
shall  proceed  to  consider  the  claim  in 
accordance  with  this  part,  unless  it  is 
apparent  that  the  claimant  is,  for  any 
reason,  unable  to  continue  without  the 
help  of  a  representative.  However,  it 
shall  not  be  necessary  for  an 
adjudication  officer  to  inquire  as  to  the 
ability  of  a  claimant  to  proceed  without 
representation  in  any  adjudication 
taking  place  without  a  hearing.  The 
failure  of  a  claimant  to  obtain 
representation  in  an  adjudication  taking 
place  without  a  hearing  shall  be 
considered  a  waiver  of  the  claimant's 
right  to  representation.  However,  at  any 
time  during  the  processing  or 
adjudication  of  a  claim,  any  claimant 
may  revoke  such  waiver  and  obtain  a 
representative. 


§725.363    Qualification  of  representative. 

(a)  Attorney.  Any  attorney  in  good 
standing  who  is  admitted  to  practice 
before  a  court  of  a  State,  territory, 
district,  or  insular  possession,  or  before 
the  Supreme  Court  of  the  United  States 
or  other  Federal  court  and  is  not, 
pursuant  to  any  provision  of  law, 
prohibited  from  acting  as  a 
representative,  may  be  appointed  as  a 
representative. 

(b)  Other  person.  With  the  approval  of 
the  adjudication  officer,  any  other 
person  may  be  appointed  as  a 
representative  so  long  as  that  person  is 
not.  pursuant  to  any  provision  of  law. 
prohibited  from  acting  as  a 
representative. 

§  725.364    Authority  of  representative. 

A  representative,  appointed  and 
qualified  as  provided  in  §§  725.362  and 
725.363,  may  make  or  give  on  behalf  of 
the  party  he  or  she  represents,  any 
request  or  notice  relative  to  any 
proceeding  before  an  adjudication 
officer,  including  formal  hearing  and 
review,  except  that  such  representative 
may  not  execute  a  claim  for  benefits, 
unless  he  or  she  is  a  person  designated 
in  §  725.301  as  authorized  to  execute  a 
claim.  A  representative  shall  be  entitled 
to  present  or  elicit  evidence  and  make 
allegations  as  to  facts  and  law  in  any 
proceeding  affecting  the  party 
represented  and  to  obtain  information 
with  respect  to  the  claim  of  such  party 
to  the  same  extent  as  such  party.  Notice 
given  to  any  party  of  any  administrative 
action,  determination,  or  decision,  or 
request  to  any  party  for  the  production 
of  evidence  shall  be  sent  to  the 
representative  of  such  party  and  such 
notice  or  request  shall  have  the  same 
force  and  effect  as  if  it  had  been  sent  to 
the  party  represented. 

§  725.365    Approval  of  representative's 
fees:  lien  against  tienefits. 

No  fee  charged  for  representation 
services  rendered  to  a  claimant  with 
respect  to  any  claim  under  this  part 
shall  be  valid  unless  approved  under 
this  subpart.  No  contract  or  prior 
agreement  for  a  fee  shall  be  valid.  In 
cases  where  the  obligation  to  pay  the 
attorney's  fee  is  upon  the  claimant,  the 
amount  of  the  fee  awarded  may  be  made 
a  lien  upon  the  benefits  due  under  an 
award  and  the  adjudication  officer  shall 
fix.  in  the  award  approving  the  fee,  such 
lien  and  the  manner  of  payment  of  the 
fee.  Any  representative  who  is  not  an 
attorney  may  be  awarded  a  fee  for 
services  under  this  subpart,  except  that 
no  lien  may  be  imposed  with  respect  to 
such  representative's  fee. 


§725.366    Fees  for  representatives. 

(a)  A  representative  seeking  a  fee  for 
services  performed  on  behalf  of  a 
claimant  shall  make  application  therefor 
to  the  district  director,  administrative 
law  judge,  or  appropriate  appellate 
tribunal,  as  the  case  may  be,  before 
whom  the  services  were  performed.  The 
application  shall  be  filed  and  served 
upon  the  claimant  and  all  other  parties 
within  the  time  limits  allowed  by  the 
district  director,  administrative  law 
judge,  or  appropriate  appellate  tribunal. 
The  application  shall  be  supported  by  a 
complete  statement  of  the  extent  and 
character  of  the  necessary  work  done, 
and  shall  indicate  the  professional 
status  [e.g.,  attorney,  paralegal,  law 
clerk,  lay  representative  or  clerical)  of 
the  person  performing  such  work,  and 
the  customary  billing  rate  for  each  such 
person.  The  application  shall  also 
include  a  listiiig  of  reasonable 
unreimbursed  expenses,  including  those 
for  travel,  incurred  by  the  representative 
or  an  employee  of  a  representative  in 
establishing  the  claimant's  case.  Any  fee 
requested  under  this  paragraph  shall 
also  contain  a  description  of  any  fee 
requested,  charged,  or  received  for 
services  rendered  to  the  claimant  before 
any  State  or  Federal  com!  or  agency  in 
connection  vdth  a  related  matter. 

(b)  Any  fee  approved  under  paragraph 
(a)  of  this  section  shall  be  reasonably 
commensurate  with  the  necessary  work 
done  and  shall  take  into  accoimt  the 
quality  of  the  representation,  the 
qualifications  of  the  representative,  the 
complexity  of  the  legal  issues  involved, 
the  level  of  proceedings  to  which  the 
claim  was  raised,  the  level  at  which  the 
representative  entered  the  proceedings, 
and  any  other  information  which  may 
be  relevant  to  the  amovmt  of  fee 
requested.  No  fee  approved  shall 
include  payment  for  time  spent  in 
preparation  of  a  fee  application.  No  fee 
shall  be  approved  for  work  done  on 
claims  filed  between  December  30, 
1969,  and  June  30,  1973,  under  part  B 
of  title  IV  of  the  Act,  except  for  services 
rendered  on  behalf  of  the  claimant  in 
regard  to  the  review  of  the  claim  imder 
section  435  of  the  Act  and  part  727  of 
this  subchapter  (see  §  725.4(d)). 

(c)  In  awarding  a  fee,  the  appropriate 
adjudication  officer  shall  consider,  and 
shall  add  to  the  fee,  the  amount  of 
reasonable  and  unreimbursed  expenses 
incurred  in  establishing  the  claimant's 
case.  Reimbursement  for  travel  expenses 
incurred  by  an  attorney  shall  be 
determined  in  accordance  with  the 
provisions  of  §  725.459(a).  No 
reimbursement  shall  be  permitted  for 
expenses  incurred  in  obtaining  medical 
or  other  evidence  which  has  previously 


been  submitted  to  the  Office  in 
connection  with  the  claim. 

(d)  Upon  receipt  of  a  request  for 
approval  of  a  fee,  such  request  shall  be 
reviewed  and  evaluated  by  the 
appropriate  adjudication  officer  and  a 
fee  award  issued.  Any  party  may  request 
reconsideration  of  a  fee  awarded  by  the 
adjudication  officer.  A  revised  or 
modified  fee  award  may  then  be  issued, 
if  appropriate. 

(e)  Each  request  for  reconsideration  or 
review  of  a  fee  award  shall  be  in  writing 
and  shall  contain  supporting  statements 
or  information  pertinent  to  any  increase 
or  decrease  requested.  If  a  fee  awarded 
by  a  district  director  is  disputed,  such 
award  shall  be  appealable  directly  to  the 
Benefits  Review  Board.  In  such  a  fee 
dispute  case,  the  record  before  the 
Board  shall  consist  of  the  order  of  the 
district  director  awarding  or  denying  the 
fee,  the  application  for  a  fee,  any  written 
statement  in  opposition  to  the  fee  and 
the  docimientary  evidence  contained  in 
the  file  which  verifies  or  refutes  any 
item  claimed  in  the  fee  application. 

§  725.367    Payment  of  a  claimant's 
attorney's  fee  by  responsible  operator  or 
fund. 

(a)  An  attorney  who  represents  a 
claimant  in  the  successful  prosecution 
of  a  claim  for  benefits  may  be  entitled 
to  collect  a  reasonable  attorney's  fee 
from  the  responsible  operator  that  is 
ultimately  found  liable  for  the  payment 
of  benefits,  or,  in  a  case  in  which  there 
is  no  operator  who  is  liable  for  the 
payment  of  benefits,  from  the  fund. 
Generally,  the  operator  or  fund  liable  for 
the  payment  of  benefits  shall  be  liable 
for  the  payment  of  the  claimants 
attorney's  fees  where  the  operator  or 
fund,  as  appropriate,  took  action,  or 
acquiesced  in  action,  that  created  an 
adversarial  relationship  between  itself 
and  the  claimant.  The  fees  payable 
under  this  section  shall  include 
reasonable  fees  for  necessary  services 
performed  prior  to  the  creation  of  the 
adversarial  relationship.  Circumstances 
in  which  a  successful  attorney's  fees 
shall  be  payable  by  the  responsible 
operator  or  the  fund  include,  but  are  not 
limited  to,  the  following: 

(1)  The  responsible  operator 
designated  by  the  district  director  (see 
§  725.410(a)(3))  fails  to  accept  the 
claimant's  entitlement  to  benefits  within 
the  30-day  period  provided  by 

§  725.412'{b)  and  is  ultimately 
determined  to  be  liable  for  benefits.  The 
operator  shall  be  liable  for  an  attorney's 
fee  with  respect  to  all  necessary  services 
performed  by  the  claimant's  attorney;   ■ 

(2)  There  is  no  operator  that  may  be 
held  liable  for  the  payment  of  benefits. 
and  the  district  director  issues  a 


schedule  for  the  submission  of 
additional  evidence  under  §  725.410. 
The  fund  shall  be  liable  for  an  attorney's 
fee  with  respect  to  all  necessary  serx'ices 
performed  by  the  claimant's  attorney; 

(3)  The  claimant  submits  a  bill  for 
medical  treatment,  and  the  party  liable 
for  the  payment  of  benefits  declines  to 
pay  the  bill  on  the  grounds  that  the 
treatment  is  uru-easonable.  or  is  for  a 
condition  that  is  not  compensable.  The 
responsible  operator  or  fund,  as 
appropriate,  shall  be  liable  for  an 
attorney's  fee  with  respect  to  all 
necessary  services  performed  by  the 
claimant's  attorney: 

(4)  A  beneficiary  seeks  an  increase  in 
the  amount  of  benefits  payable,  and  the 
responsible  operator  or  fund  contests 
the  claimant's  right  to  that  increase.  If 
the  beneficiar}'  is  successful  in  securing 
an  increase  in  the  amount  of  benefits 
payable,  the  operator  or  fund  shall  be 
liable  for  an  attorney's  fee  with  respect 
to  all  necessary'  ser\'ices  performed  by 
the  beneficiary's  attorney: 

(5)  The  responsible  operator  or  fund 
seeks  a  decrease  in  the  amount  of 
benefits  payable.  If  the  benefician,  is 
successful  in  resisting  the  request  for  a 
decrease  in  the  amount  of  benefits 
payable,  the  operator  or  fund  shall  be 
liable  for  an  attorney's  fee  with  respect 
to  all  necessar\'  services  performed  by 
the  beneficiary's  attorney.  A  request  for 
information  ciarif\'ing  the  amount  of 
benefits  payable  shall  not  be  considered 
a  request  to  decrease  that  amount. 

(b)  Any  fee  awarded  under  this 
section  shall  be  in  addition  to  the  award 
of  benefits,  and  shall  be  awarded,  in  an 
order,  by  the  district  director, 
administrative  law  judge.  Board  or 
court,  before  whom  the  work  was 
performed.  The  operator  or  fund  shall 
pay  such  fee  promptly  and  directly  to 
the  claimant's  attorney  in  a  lump  sum 
after  the  award  of  benefits  becomes 
final. 

(c)  Section  205(a)  of  the  Black  Lung 
Benefits  Amendments  of  1981,  Public 
Law  97-119.  amended  section  422  of 
the  Act  and  relieved  operators  and 
carriers  from  liability  for  the  payment  of 
benefits  on  certain  claims.  Payment  of 
benefits  on  those  claims  was  made  the 
responsibility  of  the  fund.  The  claims 
subject  to  this  transfer  of  liability  are 
described  in  §  725.496.  On  claims 
subject  to  the  transfer  of  liability 
described  in  this  paragraph  the  fund 
will  pay  all  fees  and  costs  which  have 
been  or  will  be  awarded  to  claimant's 
attorneys  which  were  or  would  have 
become  the  liability  of  an  operator  or 
carrier  but  for  the  enactment  of  the  1981 
Amendments  and  which  have  not 
already  been  paid  by  such  operator  or 
carrier.  Section  950i(d)(7)  of  the 
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Internal  Revenue  Code  (26  U.S.C). 
which  was  also  enacted  as  a  part  of  the 
1981  Amendments  to  the  Act,  expressly 
prohibits  the  fund  from  reimbursing  an 
operator  or  carrier  for  any  attorney  fees 
or  costs  which  it  has  paid  on  cases 
subject  to  the  transfer  of  liability 
provisions 

Subpart  E— Adjudteation  of  Claims  by 
tt>6  District  Director 

§  725.401     Claims  development — general. 

After  a  claim  has  been  received  by  the 
district  director,  the  district  director 
shall  take  such  action  as  is  necessary  to 
develop,  process,  and  make 
determinations  with  respect  to  the  claim 
as  provided  in  this  subpart 

§  725.402    Approved  State  workers' 
compensation  law. 

If  a  district  director  determines  that 
any  claim  filed  under  this  part  is  one 
subject  to  adjudication  under  a  workers' 
compensation  law  approved  under  part 
722  of  this  subchapter,  he  or  she  shall 
advise  the  claimant  of  this 
determination  and  of  the  Act's 
requirement  that  the  claim  must  be  filed 
under  the  applicable  State  workers' 
compensation  law.  The  district  director 
shall  then  prepare  a  proposed  decision 
and  order  dismissing  the  claim  for  lack 
of  jurisdiction  pursuant  to  §  725.418  and 
proceed  as  appropriate. 

§725.403    [Reserved] 

§  725.404     Development  of  evidence — 
general. 

(a)  Employment  history.  Each 
claimant  shall  furnish  the  district 
director  with  a  complete  and  detailed 
histon*'  of  the  coal  miner's  employment 
and,  upon  request,  supporting 
documentation. 

(b)  Matters  of  record  Where  it  is 
necessar\'  to  obtain  proof  of  age, 
marriage  or  termination  of  marriage, 
death,  family  relationship,  dependency 
(see  subpart  B  of  this  part),  or  any  other 
fact  which  may  be  proven  as  a  matter  of 
public  record,  the  claimant  shall  furnish 
such  proof  to  the  district  director  upon 
request. 

(c)  Documentary  evidence  If  a 
claimant  is  required  to  submit 
documents  to  the  district  director,  the 
claimant  shall  submit  either  the 
original,  a  certified  copy  or  a  clear 
readable  copy  thereof.  The  district 
director  or  administrative  law  judge 
may  require  the  submission  of  an 
original  document  or  certified  copy 
thereof,  if  necessary. 

(d)  Submission  of  insufficient 
evidence.  In  the  event  a  claimant 
submits  insufficient  evidence  regarding 
anv  matter,  the  district  director  shall 


inform  the  claimant  of  what  further 
evidence  is  necessary  and  request  that 
such  evidence  be  submitted  within  a 
specified  reasonable  time  which  may. 
upon  request,  be  extended  for  good 
cause. 

§  725.405     Development  of  medical 
evidence;  scheduling  of  medical 
examinations  and  tests. 

(a)  Upon  receipt  of  a  claim,  the 
district  director  shall  ascertain  whether 
the  claim  was  filed  by  or  on  account  of 
a  miner  as  defined  in  §  725.202,  and  in 
the  case  of  a  claim  filed  on  account  of 
a  deceased  miner,  whether  the  claim 
was  filed  by  an  eligible  survivor  of  such 
miner  as  defined  in  subpart  B  of  this 
part. 

fb)  In  the  case  of  a  claim  filed  by  or 
on  behalf  of  a  miner,  the  district  director 
shall,  where  necessary',  schedule  the 
miner  for  a  medical  examination  and 
testing  under  §  725.406. 

(c)  In  the  case  of  a  claim  filed  by  or 
on  behalf  of  a  survivor  of  a  miner,  the 
district  director  shall  obtain  whatever 
medical  evidence  is  necessary  and 
available  for  the  development  and 
evaluation  of  the  claim. 

(d)  The  district  director  shall,  where 
appropriate,  collect  other  evidence 
necessary  to  establish: 

(1)  The  nature  and  duration  of  the 
miner's  employment:  and 

(2)  All  other  matters  relevant  to  the 
determination  of  the  claim. 

(e)  If  at  any  time  during  the 
processing  of  the  claim  by  the  district 
director,  the  evidence  establishes  that 
the  claimant  is  not  entitled  to  benefits 
under  the  Act.  the  district  director  may 
terminate  evidentiarv'  development  of 
the  claim  and  proceed  as  appropriate. 

§  725.406    Medical  examinations  and  tests. 

(a)  The  Act  requires  the  Department  to 
provide  each  miner  who  applies  for 
benefits  with  the  opportunity  to 
undergo  a  complete  pulmonarv' 
evaluation  at  no  expense  to  the  miner. 

A  complete  pulmonary  evaluation 
includes  a  report  of  physical 
examination,  a  pulmonarv'  function 
study,  a  chest  roentgenogram  and, 
unless  medically  contraindicated.  a 
blood  gas  study. 

(b)  As  soon  as  possible  after  a  miner 
files  an  application  for  benefits,  the 
district  director  will  provide  the  miner 
with  a  list  of  medical  facilities  and 
physicians  in  the  state  of  the  miner's 
residence  and  states  contiguous  to  the 
state  of  the  miner's  residence  that  the 
Office  has  authorized  to  perform 
complete  pulmonary  evaluations.  The 
miner  shall  select  one  of  the  facilities  or 
physic:ians  on  the  list,  provided  that  the 
miner  may  not  select  any  physician  to 


whom  the  miner  or  the  miner's  spouse 
is  related  to  the  fourth  degree  of 
consanguinity,  and  the  miner  may  not 
select  any  physician  who  has  examined 
or  provided  medical  treatment  to  the 
miner  within  the  twelve  months 
preceding  the  date  of  the  miner's 
application.  The  district  director  will 
make  arrangements  for  the  miner  to  be 
given  a  complete  pulmonary  evaluation 
by  that  facility  or  physician.  The  results 
of  the  complete  pulmonary  evaluation 
shall  not  be  counted  as  evidence 
submitted  by  the  miner  under  §  725.414. 

(c)  If  any  medical  examination  or  test 
conducted  under  paragraph  (a)  of  this 
section  is  not  administered  or  reported 
in  substantial  compliance  with  the 
provisions  of  part  718  of  this 
subchapter,  or  does  not  provide 
sufficient  information  to  allow  the 
district  director  to  decide  whether  the 
miner  is  eligible  for  benefits,  the  district 
director  shall  schedule  the  miner  for 
further  examination  and  testing.  Where 
the  deficiencies  in  the  report  are  the 
result  of  a  lack  of  effort  on  the  part  of 
the  miner,  the  miner  will  be  afforded 
one  additional  opportunity  to  produce  a 
satisfactory  result.  In  order  to  determine 
whether  any  medical  examination  or 
test  was  administered  and  reported  in 
substantial  compliance  with  the 
provisions  of  part  718  of  this 
subchapter,  the  district  director  may 
have  any  component  of  such 
examination  or  test  reviewed  by  a 
physician  selected  by  the  district 
director. 

(d)  After  the  physician  completes  the 
report  authorized  by  paragraph  (a),  the 
district  director  will  inform  the  miner 
that  he  may  elect  to  have  the  results  of 
the  objective  testing  sent  to  his  treating 
physician  for  use  in  preparing  a  medical 
opinion.  The  district  director  will  also 
inform  the  claimant  that  any  medical 
opinion  submitted  by  his  treating 
physician  will  count  as  one  of  the  two 
medical  opinions  that  the  miner  may 
submit  under  §  725.414  of  this  part. 

(e)  The  cost  of  any  medical 
examination  or  test  authorized  under 
this  section,  including  the  cost  of  travel 
to  and  from  the  examination,  shall  be 
paid  by  the  fund.  No  reimbursement  for 
overnight  accommodations  shall  be 
authorized  unless  the  district  director 
determines  that  an  adequate  testing 
facility  is  unavailable  within  one  day's 
round  trip  travel  by  automobile  from  the 
miner's  residence.  The  fund  shall  be 
reimbursed  for  such  payments  by  an 
operator,  if  any,  found  liable  for  the 
payment  of  benefits  to  the  claimant.  If 
an  operator  fails  to  repay  such  expenses, 
with  interest,  upon  request  of  the  Office, 
the  entire  amount  mav  be  collected  in 
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an  action  brought  under  section  424  of 
the  Act  and  §  725.603  of  this  part. 

§  725.407    Identification  and  notification  of 
responsible  operator. 

(a)  Upon  receipt  of  the  miner's 
employment  history,  the  district 
director  shall  investigate  whether  any 
operator  may  be  held  liable  for  the 
payment  of  benefits  as  a  responsible 
operator  in  accordance  with  the  criteria 
contained  in  Subpart  G  of  this  part. 

(b)  The  district  director  may  identify 
one  or  more  operators  potentially  liable 
for  the  payment  of  benefits  in 
accordance  with  the  criteria  set  forth  in 
§  725.495  of  this  part.  The  district 
director  shall  notify  each  such  operator 
of  the  existence  of  the  claim.  Where  the 
records  maintained  by  the  Office 
pursuant  to  part  726  of  this  subchapter 
indicate  that  the  operator  had  obtained 

a  policy  of  insurance,  and  the  claim  falls 
within  such  policy,  the  notice  provided 
pursuant  to  this  section  shall  also  be 
sent  to  the  operator's  carrier.  Any 
operator  or  carrier  notified  of  the  claim 
shall  thereafter  be  considered  a  party  to 
the  claim  in  accordance  with  §  725.360 
of  this  part  unless  it  is  dismissed  by  an 
adjudication  officer  and  is  not  thereafter 
notified  again  of  its  potential  liability. 

(c)  The  notification  issued  pursuant  to 
this  section  shall  include  a  copy  of  the 
claimant's  application  and  a  copy  of  all 
evidence  obtained  by  the  district 
director  relating  to  the  miner's 
employment.  The  district  director  may 
request  the  operator  to  answer  specific 
questions,  including,  but  not  limited  to, 
questions  related  to  the  nature  of  its 
operations,  its  relationship  with  the 
miner,  its  financial  status,  including  any 
insiu'ance  obtained  to  secure  its 
obligations  under  the  Act,  and  its 
relationship  with  other  potentially 
liable  operators.  A  copy  of  any 
notification  issued  pursuant  to  this 
section  shall  be  sent  to  the  claimant  by 
regular  mail. 

(d)  If  at  any  time  before  a  case  is 
referred  to  the  Office  of  Administrative 
Law  Judges,  the  district  director 
determines  that  an  operator  which  may 
be  liable  for  the  payment  of  benefits  has 
not  been  notified  under  this  section  or 
has  been  incorrectly  dismissed  pursuant 
to  §  725.410(a)(3),  the  district  director 
shall  give  such  operator  notice  of  its 
potential  liability  in  accordance  with 
this  section.  The  adjudication  officer 
shall  then  take  such  further  action  on 
the  claim  as  may  be  appropriate.  There 
shall  be  no  time  limit  applicable  to  a 
later  identification  of  an  operator  under 
this  paragraph  if  the  operator 
fraudulently  concealed  its  identity  as  an 
employer  of  the  miner.  The  district 
director  may  not  notify  additional 


operators  of  their  potential  liability  after 
a  case  has  been  referred  to  the  Office  of 
Administrative  Law  Judges,  unless  the 
case  was  referred  for  a  hearing  to 
determine  whether  the  claim  was 
properly  denied  as  abandoned  pursuant 
to  §725.409. 

§  725.408    Operator's  response  to 
notification. 

(a)(1)  An  operator  which  receives 
notification  under  §  725.407  shall, 
within  30  days  of  receipt,  file  a  response 
indicating  its  intent  to  accept  or  contest 
its  identification  as  a  potentially  liable 
operator.  The  operator's  response  shall 
also  be  sent  to  the  claimant  by  regular 
m£ul. 

(2)  If  the  operator  contests  its 
identification,  it  shall,  on  a  form 
supplied  by  the  district  director,  state 
the  precise  nature  of  its  disagreement  by 
admitting  or  denying  each  of  the 
following  assertions.  In  answering  these 
assertions,  the  term  "operator"  shall 
include  any  operator  for  which  the 
identified  operator  may  be  considered  a 
successor  operator  pursuant  to 
§725.492. 

(i)  That  the  named  operator  was  an 
operator  for  any  period  after  June  30, 
1973; 

(ii)  That  the  operator  employed  the 
miner  as  a  miner  for  a  cumulative 
period  of  not  less  than  one  year; 

(iii)  That  the  miner  was  exposed  to 
coal  mine  dust  while  working  for  the 
operator; 

(iv)  That  the  miner's  employment 
with  the  operator  included  at  least  one 
working  day  after  December  31,  1969; 
and 

(v)  That  the  operator  is  capable  of 
assuming  liability  for  the  payment  of 
benefits. 

(3)  An  operator  which  receives 
notification  under  §  725.407,  and  which 
fails  to  file  a  response  within  the  time 
limit  provided  by  this  section,  shall  not 
be  allowed  to  contest  its  liability  for  the 
payment  of  benefits  on  any  of  the 
grounds  set  forth  in  paragraph  (a)(2). 

(b)(1)  Within  90  days  of  the  date  on 
which  it  receives  notification  under 
§  725.407,  an  operator  may  submit 
documentary  evidence  in  support  of  its 
position. 

(2)  No  documentary  evidence  relevant 
to  the  grounds  set  forth  in  paragraph 
(a)(2)  may  be  admitted  in  any  further 
proceedings  unless  it  is  submitted 
within  the  time  limits  set  forth  in  this 
section. 

§  725.409    Denial  of  a  claim  by  reason  of 
abandonment. 

(a)  A  claim  may  be  denied  at  any  time 
by  the  district  director  by  reason  of 
abandonment  where  the  claimant  fails: 


(1)  To  undergo  a  required  medical 
examination  without  good  cause:  or, 

(2)  To  submit  evidence  sufficient  to 
make  a  determination  of  the  claim:  or. 

(3)  To  pursue  the  claim  with 
reasonable  diligence:  or, 

(4)  To  attend  an  informal  conference 
without  good  cause. 

(b)(1)  If  the  district  director 
determines  that  a  denial  by  reason  of 
abandonment  under  paragraphs  (a)(1) 
through  (3)  of  this  section  is 
appropriate,  he  or  she  shall  notif\'  the 
claimant  of  the  reasons  for  such  denial 
and  of  the  action  which  must  be  taken 
to  avoid  a  denial  by  reason  of 
abandonment.  If  the  claimant  completes 
the  action  requested  within  the  time 
allowed,  the  claim  shall  be  developed, 
processed  and  adjudicated  as  specified 
in  this  part.  If  the  claimant  does  not 
fully  comply  with  the  action  requested 
by  the  district  director,  the  district 
director  shall  notif\'  the  claimant  that 
the  claim  has  been  denied  by  reason  of 
abandonment.  Such  notification  shall  be 
served  on  the  claimant  and  all  other 
parties  to  the  claim  by  certified  mail. 

(2)  In  any  case  in  which  a  claimant 
has  failed  to  attend  an  informal 
conference  and  has  not  provided  the 
district  director  with  his  reasons  for 
failing  to  attend,  the  district  director 
shall  ask  the  claimant  to  explain  his 
absence.  In  considering  whether  the 
claimant  had  good  cause  for  his  failure 
to  attend  the  conference,  the  district 
director  shall  consider  all  relevant 
circumstances,  including  the  age, 
education,  and  health  of  the  claimant,  as 
well  as  the  distance  between  the 
claimant's  residence  and  the  location  of 
the  conference.  If  the  district  director 
concludes  that  the  claimant  had  good 
cause  for  failing  to  attend  the 
conference,  he  may  continue  processing 
the  claim,  including,  where  appropriate 
imder  §  725.416,  the  scheduling  of  an 
informal  conference.  If  the  claimant 
does  not  supply  the  district  director 
with  his  reasons  for  failing  to  attend  the 
conference  within  30  days  of  the  date  of 
the  district  director's  request,  or  the 
district  director  concludes  that  the 
reasons  supplied  by  the  claimant  do  not 
establish  good  cause,  the  district 
director  shall  notif\'  the  claimant  that 
the  claim  has  been  denied  by  reason  of 
abandonment.  Such  notification  shall  be 
served  on  the  claimant  and  all  other 
parties  to  the  claim  by  certified  mail. 

(c)  The  denial  of  a  claim  by  reason  of 
abandonment  shall  become  effective 
and  final  unless,  within  30  days  after 
the  denial  is  issued,  the  claimant 
requests  a  hearing.  Following  the 
expiration  of  the  30-day  period,  a  new- 
claim  mav  be  filed  at  any  time  pursuant 
to  §  725.309.  For  purposes  of  §  725.309, 
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a  denial  by  reason  of  dbandonment  shall 
be  deemed  a  finding  that  the  claimant 
has  not  established  any  applicable 
condition  of  entitlement.  If  the  claimant 
timely  requests  a  hearing,  the  district 
director  shall  refer  the  case  to  the  Office 
of  Administrative  Law  Judges  in 
accordance  with  §  725.421.  E.xcept  upon 
the  motion  or  written  agreement  of  the 
Director,  the  hearing  will  be  limited  to 
the  issue  of  whether  the  claim  was 
properly  denied  by  reason  of 
abandonment.  If  the  hearing  is  limited 
to  the  issue  of  abandonment  and  the 
administrative  law  judge  determines 
that  the  claim  was  not  properly  denied 
by  reason  of  abandonment,  he  shall 
remand  the  claim  to  the  district  director 
for  the  completion  of  administrative 
processing. 

§  725.410    Submission  of  additional 
evidence. 

(a)  After  the  district  director 
completes  the  development  of  medical 
evidence  under  §  725.405  of  this  part, 
including  the  complete  pulmonary 
evaluation  authorized  by  §  725.406,  and 
receives  the  responses  and  evidence 
submitted  pursuant  to  §  725.408,  he 
shall  issue  a  schedule  for  the 
submission  of  additional  evidence.  The 
schedule  shall  contain  the  following 
information: 

(1)  If  the  claim  was  filed  by.  or  on 
behalf  of,  a  miner,  the  schedule  shall 
contain  a  summary  of  the  complete 
pulmonary  evaluation  administered 
pursuant  to  §  725.406.  If  the  claim  was 
filed  by,  or  on  behalf  of.  a  survivor,  the 
schedule  shall  contain  a  summary  of 
any  medical  evidence  developed  by  the 
district  director  pursuant  to 

§  725.405(c). 

(2)  The  schedule  shall  contain  the 
district  directors  preliminar>'  analysis 
of  the  medical  evidence.  If  the  district 
director  believes  that  the  evidence  fails 
to  establish  any  necessary  element  of 
entitlement,  he  shall  inform  the 
claimant  of  the  element  of  entitlement 
not  established  and  the  reasons  for  his 
conclusions  and  advise  the  claimant 
that,  unless  he  submits  additional 
evidence,  the  district  director  will  issue 
a  proposed  decision  and  order  denving 
the  claim. 

(3)  The  schedule  shall  contain  the 
district  director's  designation  of  a 
responsible  operator  liable  for  the 
payment  of  benefits.  In  the  event  that 
the  district  director  has  designated  as 
the  responsible  operator  an-employer 
other  than  the  employer  who  last 
employed  the  claimant  as  a  miner,  the 
district  director  shall  include,  with  the 
schedule,  a  copy  of  the  statements 
required  by  §  725.495(d)  of  this  part 
The  district  director  mav.  in  his 


discretion,  dismiss  as  parties  any  of  the 
operators  notified  of  their  potential 
liability  pursuant  to  §  725.407.  If  the 
district  director  thereafter  determines 
that  the  participation  of  a  party 
dismissed  pursuant  to  this  section  is 
required,  he  may  once  again  notify  the 
operator  in  accordance  with 
ti  725.407(d). 

(4)  The  schedule  shall  notify  the 
claimant  and  the  designated  responsible 
operator  that  they  have  the  right  to 
obtain  further  adjudication  of  the  claim 
in  accordance  with  this  subpart,  and 
that  they  have  the  right  to  submit 
additional  evidence  in  accordance  with 
this  subpart.  The  schedule  shall  also 
notify  the  claimant  that  he  has  the  right 
to  obtain  representation,  under  the 
terms  set  forth  in  subpart  D,  in  order  to 
assist  him.  In  a  case  in  which  the 
district  director  has  designated  a 
responsible  operator  pursuant  to 
paragraph  (a)(3),  the  schedule  shall 
further  notify  the  claimant  that  if  the 
operator  fails  to  accept  the  claimant's 
entitlement  to  benefits  within  the  time 
limit  provided  by  §  725.412,  the  cost  of 
obtaining  additional  medical  and  other 
necessary  evidence,  along  with  a 
reasonable  attorney's  fee,  shall  be 
reimbursed  by  the  responsible  operator 
in  the  event  that  the  claimant 
establishes  his  entitlement  to  benefits 
payable  by  that  operator.  In  a  case  in 
which  there  is  no  operator  liable  for  the 
payment  of  benefits,  the  schedule  shall 
notify  the  claimant  that  the  cost  of 
obtaining  additicmal  medical  and  other 
necessary  evidence,  along  with  a 
reasonable  attorney's  fee,  shall  be 
reimbursed  by  the  fund. 

(b)  The  schedule  shall  allow  all 
parties  not  less  than  60  days  within 
which  to  submit  additionail  evidence, 
including  evidence  relevant  to  the 
claimants  eligibility  for  benefits  and 
evidence  relevant  to  the  liability  of  the 
designated  responsible  operator,  and 
shall  provide  not  less  than  an  additional 
30  days  within  which  the  parties  may 
respond  to  evidence  submitted  by  other 
parties.  Any  such  evidence  must  meet 
the  requirements  set  forth  in  §  725.414 
in  order  to  be  admitted  into  the  record. 

(c)  The  district  director  shall  serve  a 
copy  of  the  schedule,  together  with  a 
copy  of  all  of  the  evidence  developed, 
on  the  claimant,  the  designated 
responsible  operator,  and  all  other 
operators  which  received  notification 
pursuant  to  «»  725.407.  The  schedule 
shall  be  served  on  each  party  by 
certified  mail. 

§  725.41 1     Initial  adjudication  in  Trust  Fund 
cases. 

Notwithstanding  the  requirements  of 
§725.410  of  this  part,  if  the  district 


director  concludes  that  the  results  of  the 
complete  pulmonary  evaluation  support 
a  finding  of  eligibility,  and  that  there  is 
no  operator  responsible  for  the  payment 
of  benefits,  the  district  director  shall 
issue  a  proposed  decision  and  order  in 
accordance  with  §  725.418  of  this  part. 

§  725.41 2    Operator's  response. 

(a)(1)  Within  30  days  after  the  district 
director  issues  a  schedule  pursuant  to 
§  725.410  of  this  part  containing  a 
designation  of  the  responsible  operator 
liable  for  the  payment  of  benefits,  that 
operator  shall  file  a  response  with 
regard  to  its  liability.  The  response  shall 
specifically  indicate  whether  the 
operator  agrees  or  disagrees  with  the 
district  director's  designation. 

(2)  If  the  responsible  operator 
designated  by  the  district  director  does 
not  file  a  timely  response,  it  shall  be 
deemed  to  have  accepted  the  district 
director's  designation  with  respect  to  its 
liability,  and  to  have  waived  its  right  to 
contest  its  liability  in  any  further 
proceeding  conducted  with  respect  to 
the  claim. 

(b)  The  responsible  operator 
designated  by  the  district  director  may 
also  file  a  statement  accepting 
claimant's  entitlement  to  benefits.  If  that 
operator  fails  to  file  a  timely  response  to 
the  district  director's  designation,  the 
district  director  shall,  upon  receipt  of 
such  a  statement,  issue  a  proposed 
decision  and  order  in  accordance  with 
§725.418  of  this  part.  If  the  operator 
fails  to  file  a  statement  accepting  the 
claimant's  entitlement  to  benefits  within 
30  days  after  the  district  director  issues 
a  schedule  pursuant  to  §  725.410  of  this 
part,  the  operator  shall  be  deemed  to 
have  contested  the  claimant's 
entitlement. 

§725.413    [Reserved]. 

§  725.41 4    Development  of  evidence. 

(a)  Medical  evidence. 

(1)  For  purposes  of  this  section,  a 
medical  report  shall  consist  of  a 
physician's  written  assessment  of  the 
miner's  respiratory  or  pulmonary 
condition.  A  medical  report  may  be 
prepared  by  a  physician  who  examined 
the  miner  and/or  reviewed  the  available 
admissible  evidence.  A  physician's 
written  assessment  of  a  single  objective 
test,  such  as  a  chest  X-ray  or  a 
pulmonary  function  test,  shall  not  be 
considered  a  medical  report  for 
purposes  of  this  section. 

(2)(i)  The  claimant  shall  be  entitled  to 
submit,  in  support  of  his  affirmative 
case,  no  more  than  two  chest  X-ray 
interpretations,  the  results  of  no  more 
than  two  pulmonary  function  tests,  the 
results  of  no  more  than  two  arterial 
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blood  gas  studies,  no  more  than  one 
report  of  an  autopsy,  no  more  than  one 
report  of  each  biopsy,  and  no  more  than 
two  medical  reports.  Any  chest  X-ray 
interpretations,  pulmonary  function  test 
results,  blood  gas  studies,  autopsy 
report,  biopsy  report,  and  physicians' 
opinions  that  appear  in  a  medical  report 
must  each  be  admissible  under  this 
paragraph  or  paragraph  (a)(4)  of  this 
section. 

(ii)  The  claimant  shall  be  entitled  to 
submit,  in  rebuttal  of  the  case  presented 
by  the  party  opposing  entitlement,  no 
more  than  one  physician's 
interpretation  of  each  chest  X-ray, 
pulmonary  function  test,  arterial  blood 
gas  study,  autopsy  or  biopsy  submitted 
by  the  designated  responsible  operator 
or  the  fund,  as  appropriate,  under 
paragraph  (a)(3)(i)  or  (a)(3)(iii)  of  this 
section  and  by  the  Director  pursuant  to 
§  725.406.  In  any  case  in  which  the 
party  opposing  entitlement  has 
submitted  the  results  of  other  testing 
pursuant  to  §  718.107,  the  claimant  shall 
be  entitled  to  submit  one  physician's 
assessment  of  each  piece  of  such 
evidence  in  rebuttal.  In  addition,  where 
the  responsible  operator  or  fund  has 
submitted  rebuttal  evidence  under 
paragraph  (a)(3)(ii)  or  (a)(3)(iii)  of  this 
section  with  respect  to  medical  testing 
submitted  by  the  claimant,  the  claimant 
shall  be  entitled  to  submit  an  additional 
statement  from  the  physician  who 
originally  interpreted  the  chest  X-ray  or 
administered  the  objective  testing. 
Where  the  rebuttal  evidence  tends  to 
undermine  the  conclusion  of  a 
physician  who  prepared  a  medical 
report  submitted  by  the  claimant,  the 
claimant  shall  be  entitled  to  submit  an 
additional  statement  from  the  physician 
who  prepared  the  medical  report 
explaining  his  conclusion  in  light  of  the 
rebuttal  evidence. 

(3)(i)  The  responsible  operator 
designated  pursuant  to  §  725.410  shall 
be  entitled  to  obtain  and  submit,  in 
support  of  its  affirmative  case,  no  more 
than  two  chest  X-ray  interpretations,  the 
results  of  no  more  than  two  pulmonary 
function  tests,  the  results  of  no  more 
than  two  arterial  blood  gas  studies,  no 
more  than  one  report  of  an  autopsy,  no 
more  than  one  report  of  each  biopsy, 
and  no  more  them  two  medical  reports. 
Any  chest  X-ray  interpretations, 
pulmonary  function  test  results,  blood 
gas  studies,  autopsy  report,  biopsy 
report,  and  physicians'  opinions  that 
appear  in  a  medical  report  must  each  be 
admissible  under  this  paragraph  or 
paragraph  (a)(4)  of  this  section.  In 
obtaining  such  evidence,  the 
responsible  operator  may  not  require  the 
miner  to  travel  more  than  100  miles 
from  his  or  her  place  of  residence,  or  the 


distance  traveled  by  the  miner  in 
obtaining  the  complete  pulmonar\' 
evaluation  provided  by  §  725.406  of  this 
part,  whichever  is  greater,  unless  a  trip 
of  greater  distance  is  authorized  in 
writing  by  the  district  director.  If  a 
miner  uiu-easonably  refuses — 

(A)  To  provide  the  Office  or  the 
designated  responsible  operator  with  a 
complete  statement  of  his  or  her 
medical  history  and/or  to  authorize 
access  to  his  or  her  medical  records,  or 

(B)  To  submit  to  an  evaluation  or  test 
requested  by  the  district  director  or  the 
designated  responsible  operator,  the 
miner's  claim  may  be  denied  by  reason 
of  abandonment.  (See  §  725.409  of  this 
part). 

(ii)  The  responsible  operator  shall  be 
entitled  to  submit,  in  rebuttal  of  the  case 
presented  by  the  claimant,  no  more  than 
one  physician's  interpretation  of  each 
chest  X-ray,  pulmonary  function  test, 
arterial  blood  gas  study,  autopsy  or 
biopsy  submitted  by  the  claimemt  under 
paragraph  (a)(2)(i)  of  this  section  and  by 
the  Director  pursuant  to  §  725.406.  In 
any  case  in  which  the  claimant  has 
submitted  the  results  of  other  testing 
pursuant  to  §  718.107,  the  responsible 
operator  shall  be  entitled  to  submit  one 
physician's  assessment  of  each  piece  of 
such  evidence  in  rebuttal.  In  addition, 
where  the  claimant  has  submitted 
rebuttal  evidence  under  paragraph 
(a)(2)(ii)  of  this  section,  the  responsible 
operator  shall  be  entitled  to  submit  an 
additional  statement  from  the  physician 
who  originally  interpreted  the  chest  X- 
ray  or  administered  the  objective 
testing.  Where  the  rebuttal  evidence 
tends  to  undermine  the  conclusion  of  a 
physician  who  prepared  a  medical 
report  submitted  by  the  responsible 
operator,  the  responsible  operator  shall 
be  entitled  to  submit  an  additional 
statement  from  the  physician  who 
prepared  the  medical  report  explaining 
his  conclusion  in  light  of  the  rebuttal 
evidence. 

(iii)  In  a  case  in  which  the  district 
director  has  not  identified  any 
potentially  liable  operators,  or  has 
dismissed  all  potentially  liable 
operators  under  §  725.4io(a)(3),  the 
district  director  shall  be  entitled  to 
exercise  the  rights  of  a  responsible 
operator  under  this  section,  except  that 
the  evidence  obtained  in  connection 
with  the  complete  pulmonary 
evaluation  performed  pursuant  to 
§  725.406  shall  be  considered  evidence 
obtained  and  submitted  by  the  Director, 
OWCP,  for  purposes  of  paragraph 
(a)(3)(i)  of  this  section.  In  a  case 
involving  a  dispute  concerning  medical 
benefits  under  §  725.708  of  this  part,  the 
district  director  shall  be  entitled  to 
develop  medical  evidence  to  determine 


whether  the  medical  bill  is  compensable 
under  the  standard  set  forth  in  §  725.701 
of  this  part. 

(4)  Notwithstanding  the  limitations  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section,  any  record  of  a  miner's 
hospitalization  for  a  respiratory  or 
pulmonary  or  related  disease,  or 
medical  treatment  for  a  respiratory  or 
pulmonary  or  related  disease,  may  be 
received  into  evidence. 

(5)  A  copy  of  any  documentary 
evidence  submitted  by  a  party  must  be 
ser\'ed  on  all  other  parties  to  the  claim. 
If  the  clciimant  is  not  represented  by  an 
attorney,  the  district  director  shall  mail 
a  copy  of  all  documentary  evidence 
submitted  by  the  claimant  to  all  other 
parties  to  the  claim.  Following  the 
development  and  submission  of 
affirmative  medical  evidence,  the 
parties  may  submit  rebuttal  evidence  in 
accordance  with  the  schedule  issued  by 
the  district  director. 

(b)  Evidence  pertaining  to  liability.  (1) 
Except  as  provided  by  §  725.408(b)(2). 
the  designated  responsible  operator  may 
submit  evidence  to  demonstrate  that  it 
is  not  the  potentially  liable  operator  that 
most  recently  employed  the  claimant. 

(2)  Any  other  party  may  submit 
evidence  regarding  the  liability  of  the 
designated  responsible  operator  or  any 
other  operator. 

(3)  A  copy  of  any  documentary 
evidence  submitted  under  this 
paragraph  must  be  mailed  to  all  other 
parties  to  the  claim.  Following  the 
submission  of  affirmative  evidence,  the 
parties  may  submit  rebuttal  evidence  in 
accordance  with  the  schedule  issued  by 
the  district  director. 

(c)  Testimony.  A  physician  who 
prepared  a  medical  report  admitted 
under  this  section  may  testif\-  with 
respect  to  the  claim  at  any  formal 
hearing  conducted  in  accordance  with 
subpart  F  of  this  part,  or  by  deposition. 
If  a  party  has  submitted  fewer  than  uvo 
medical  reports  as  part  of  that  party's 
affirmative  case  under  this  section,  a 
physician  who  did  not  prepare  a 
medical  report  may  testif\'  in  lieu  of 
such  a  medical  report.  The  testimony  of 
such  a  physician  shall  be  considered  a 
medical  report  for  purposes  of  the 
limitations  provided  by  this  section.  A 
party  may  offer  the  testimony  of  no 
more  than  two  physicians  under  the 
provisions  of  this  section  unless  the 
adjudication  officer  finds  good  cause 
under  paragraph  (b)(1)  of  §  725.456  of 
this  part.  In  accordance  with  the 
schedule  issued  by  the  district  director, 
all  parties  shall  notif\'  the  district 
director  of  the  name  and  current  address 
of  any  potential  witness  whose 
testimony  pertains  to  the  liability  of  a 
potentially  liable  operator  or  the 
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designated  responsible  operator.  Absent 
such  notice,  the  testimony  of  a  witness 
relevant  to  the  liability  of  a  potentially 
liable  operator  or  the  designated 
responsible  operator  shall  not  be 
admitted  in  any  hearing  conducted  with 
respect  to  the  claim  unless  the 
administrative  law  judge  finds  that  the 
lack  of  notice  should  be  excused  due  to 
extraordinary  circumstances. 

(d)  Except  to  the  extent  permitted  bv 
§  725.456  and  §  725.310(b),  the 
limitations  set  forth  in  this  section  shall 
apply  to  all  proceedings  conducted  with 
respect  to  a  claim,  and  no  documentary- 
evidence  pertaining  to  liability  shall  be 
admitted  in  any  further  proceeding 
conducted  with  respect  to  a  claim 
unless  it  is  submitted  to  the  district 
director  in  accordance  with  this  section. 

§  725.41 5    Action  by  the  district  director 
after  development  of  evidence. 

(a)  At  the  end  of  the  period  permitted 
under  §  725  410(b)  for  the  submission  of 
evidence,  the  district  director  shall 
review  the  claim  on  the  basis  of  all 
evidence  submitted  in  accordance  with 
§725.414. 

(b)  After  review  of  all  evidence 
submitted,  the  district  director  may 
issue  another  schedule  for  the 
submission  of  additional  evidence 
pursuant  to  §  725.410,  identifying 
another  potentially  liable  operator  as  the 
responsible  operator  liable  for  the 
payment  of  benefits.  In  such  a  case,  the 
district  director  shall  not  permit  the 
development  or  submission  of  any 
additional  medical  evidence  until  after 
he  has  made  a  final  detennination  of  the 
identity  of  the  responsible  operator 
liable  for  the  payment  of  benefits.  If  the 
operator  who  is  finally  determined  to  be 
the  responsible  operator  has  not  had  the 
opportunity  to  submit  medical  evidence 
pursuant  to  §  725.410,  the  district 
director  shall  allow  the  designated 
responsible  operator  and  the  claimant 
not  less  than  60  days  within  which  to 
submit  evidence  relevant  to  the 
claimant's  eligibility  for  benefits.  The 
designated  responsible  operator  may 
elect  tu  adopt  any  medical  evidence 
previously  submitted  by  another 
operator  as  its  own  evidence,  subject  to 
the  limitations  of  §  725.414.  The  district 
director  may  also  schedule  a  conference 
in  accordance  with  §  725.416,  issue  a 
proposed  decision  and  order  in 
accordance  with  §  725.418,  or  take  such 
other  action  as  the  district  director 
considers  appropriate, 

§  725.41 6    Conferences. 

(a)  At  the  conclusion  of  the  period 
permitted  by  §  725.410(b)  of  this  part  for 
the  submission  of  evidence,  the  district 
director  may  conduct  an  informal 


conference  in  any  claim  where  it 
appears  that  such  conference  will  assist 
in  the  voluntary  resolution  of  any  issue 
raised  with  respect  to  the  claim.  The 
conference  proceedings  shall  not  be 
stenographically  reported  and  sworn 
testimony  shall  not  be  taken.  Any 
conference  conducted  pursuant  to  this 
paragraph  shall  be  held  no  later  than  90 
days  after  the  conclusion  of  the  period 
permitted  by  §  725.410(b)  of  this  part  for 
the  submission  of  evidence,  unless  one 
of  the  parties  requests  that  the  time 
period  be  extended  for  good  cause 
shown.  If  the  district  director  is  unable 
to  hold  the  conference  within  the  time 
period  permitted  by  this  paragraph,  he 
shall  proceed  to  issue  a  proposed 
decision  and  order  under  §  725.418  of 
this  part. 

(b)  The  district  director  shall  notify 
the  parties  of  a  definite  time  and  place 
for  the  conference.  The  district  director 
shall  advise  the  parties  that  they  have  a 
right  to  representation  at  the  conference, 
by  an  attorney  or  a  lay  representative, 
and  that  no  conference  shall  take  place 
unless  the  parties  are  represented.  A 
coal  mine  operator  which  is  self- 
insured,  or  which  is  covered  by  a  policy 
of  insurance  for  the  claim  for  which  a 
conference  is  scheduled,  shall  be 
deemed  to  be  represented.  The 
notification  shall  set  forth  the  specific 
reasons  why  the  district  director 
believes  that  a  conference  will  assist  in 
the  voluntary  resolution  of  any  issue 
raised  with  respect  to  the  claim.  No 
sanction  may  be  imposed  under 
paragraph  (c)  of  this  section  unless  the 
record  contains  a  notification  that  meets 
the  requirements  of  this  section.  The 
district  director  may  in  his  or  her 
discretion,  or  on  the  motion  of  any 
party,  cancel  a  conference  or  allow  any 
or  dU  of  the  parties  to  participate  by 
telephone. 

(c)  The  unexcused  failure  of  any  party 
to  appear  at  an  informal  conference 
shall  be  grounds  for  the  imposition  of 
sanctions.  If  the  claimant  fails  to  appear, 
the  district  director  may  take  such  steps 
as  are  authorized  by  §  725.409(b)(2)  to 
deny  the  claim  by  reason  of 
abandonment.  If  the  responsible 
operator  fails  to  appear,  it  shall  be 
deemed  to  have  waived  its  right  to 
contest  its  potential  liability  for  an 
award  of  benefits  and,  in  the  discretion 
of  the  district  director,  its  right  to 
contest  any  issue  related  to  the 
claimant's  eligibility. 

(d)  .-\ny  representative  of  an  operator, 
of  an  operator's  insurance  carrier,  or  of 
a  claimant,  authorized  to  represent  such 
party  in  accordance  with  paragraph  (b), 
shall  be  deemed  to  have  sufficient 
authority  to  stipulate  facts  or  issues  or 
agree  to  a  final  disposition  of  the  claim. 


(e)  Procedures  to  be  followed  at  a 
conference  shall  be  within  the 
discretion  of  the  district  director. 

§  725.41 7    Action  at  the  conclusion  of 
conference. 

(a)  At  the  conclusion  of  a  conference, 
the  district  director  shall  prepare  a 
stipulation  of  contested  and 
uncontested  issues  which  shall  be 
signed  by  the  parties  and  the  district 
director.  If  a  hearing  is  conducted  with 
respect  to  the  claim,  this  stipulation 
shall  be  submitted  to  the  Offece  of 
Administrative  Law  Judges  and  placed 
in  the  claim  record. 

(b)  In  appropriate  cases,  the  district 
director  may  permit  a  reasonable  time 
for  the  submission  of  additional 
evidence  following  a  conference, 
provided  that  such  evidence  does  not 
exceed  the  limits  set  forth  in  §  725.414. 
The  district  director  may  also  notify 
additional  operators  of  dieir  potential 
liability  pursuant  to  §  725.407,  or  issue 
another  schedule  for  the  submission  of 
additional  evidence  pursuant  to 

§  725.410,  designating  another 
potentially  liable  operator  as  the 
responsible  operator  liable  for  the 
payment  of  benefits,  in  order  to  allow 
that  operator  an  opportxinity  to  submit 
evidence  relevant  to  its  liability  for 
benefits  as  well  as  the  claimant's 
eligibility  for  benefits. 

(c)  Within  20  days  after  the 
termination  of  all  conference 
proceedings,  the  district  director  shall 
prepare  and  send  to  the  parties  a 
proposed  decision  and  order  pursuant 
to  §725.418  of  this  part. 

§  725.41 8    Proposed  decision  and  order. 

(a)  Within  20  days  after  the 
termination  of  all  informal  conference 
proceedings,  or,  if  no  informal 
conference  is  held,  at  the  conclusion  of 
the  period  permitted  by  §  725.410(b)  for 
the  submission  of  evidence,  the  district 
director  shall  issue  a  proposed  decision 
and  order.  A  proposed  decision  and 
order  is  a  document,  issued  by  the 
district  director  after  the  evidentiary 
development  of  the  claim  is  completed 
and  all  contested  issues,  if  any.  are 
joined,  which  purports  to  resolve  a 
claim  on  the  basis  of  the  evidence 
submitted  to  or  obtained  by  the  district 
director.  A  proposed  decision  and  order 
shall  be  considered  a  final  adjudication 
of  a  claim  only  as  provided  in  §  725.419. 
A  proposed  decision  and  order  may  be 
issued  by  the  district  director  at  any 
time  during  the  adjudication  of  any 
claim  if: 

(1)  Issuance  is  authorized  or  required 
by  this  part;  or, 
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(2)  The  district  director  determines 
that  its  issuance  will  expedite  the 
adjudication  of  the  claim. 

(b)  A  proposed  decision  and  order 
shall  contain  findings  of  fact  and 
conclusions  of  law.  It  shall  be  served  on 
all  parties  to  the  claim  by  certified  mail. 

(c)  The  proposed  decision  and  order 
shall  contain  a  notice  of  the  right  of  any 
interested  party  to  request  a  formal 
hearing  before  the  Office  of 
Administrative  Law  Judges.  If  the 
proposed  decision  and  order  is  a  denial 
of  benefits,  and  the  claimant  has 
previously  filed  a  request  for  a  hearing, 
the  proposed  decision  and  order  shall 
notify  the  claimant  that  the  case  will  be 
referred  for  a  hearing  pursuant  to  the 
previous  request  imless  the  claimant 
notifies  the  district  director  that  he  no 
longer  desires  a  hearing.  If  the  proposed 
decision  and  order  is  an  award  of 
benefits,  and  the  designated  responsible 
operator  has  previously  filed  a  request 
for  a  hearing,  the  proposed  decision  and 
order  shall  notify  the  operator  that  the 
case  will  be  referred  for  a  hearing 
pursuant  to  the  previous  request  unless 
the  operator  notifies  the  district  director 
that  it  no  longer  desires  a  hearing. 

(d)  The  proposed  decision  and  order 
shall  reflect  the  district  director's  final 
designation  of  the  responsible  operator 
liable  for  the  payment  of  benefits.  No 
operator  may  be  finally  designated  as 
the  responsible  operator  unless  it  has 
received  notification  of  its  potential 
liability  pursuant  to  §  725.407,  and  the 
opportimity  to  submit  additional 
evidence  piu^uant  to  §  725.410.  The 
district  director  shall  dismiss,  as  parties 
to  the  claim,  all  other  potentially  liable 
operators  that  received  notification 
pursuant  to  §  725.407  and  that  were  not 
previously  dismissed  pursuant  to 

§  725.410(a)(3). 

§  725.41 9    Response  to  proposed  decision 
and  order. 

(a)  Within  30  days  after  the  date  of 
issuance  of  a  proposed  decision  and 
order,  any  party  may,  in  writing,  request 
a  revision  of  the  proposed  decision  and 
order  or  a  hearing.  If  a  hearing  is 
requested,  the  district  director  shall 
refer  the  claim  to  the  Office  of 
Administrative  Law  Judges  (see 
§725.421). 

(b)  Any  response  made  by  a  party  to 
a  proposed  decision  and  order  shall 
specify  the  findings  and  conclusions 
with  which  the  responding  party 
disagrees,  and  shall  be  served  on  the 
district  director  and  all  other  parties  to 
the  claim. 

(c)  If  a  timely  request  for  revision  of 
a  proposed  decision  and  order  is  made, 
the  district  director  may  amend  the 
proposed  decision  and  order,  as 


circumstances  require,  and  serve  the 
revised  proposed  decision  and  order  on 
all  parties  or  take  such  other  action  as 
is  appropriate.  If  a  revised  proposed 
decision  and  order  is  issued,  each  party 
to  the  claim  shall  have  30  days  from  the 
date  of  issuance  of  that  revised 
proposed  decision  and  order  within 
which  to  request  a  hearing. 

(d)  If  no  response  to  a  proposed 
decision  and  order  is  sent  to  the  district 
director  within  the  period  described  in 
paragraph  (a)  of  this  section,  or  if  no 
response  to  a  revised  proposed  decision 
and  order  is  sent  to  the  district  director 
within  the  period  described  in 
paragraph  (c)  of  this  section,  the 
proposed  decision  and  order  shall 
become  a  final  decision  and  order, 
which  is  effective  upon  the  expiration  of 
the  applicable  30-day  period.  Once  a 
proposed  decision  and  order  or  revised 
proposed  decision  and  order  becomes 
finsd  and  effective,  all  rights  to  further 
proceedings  with  respect  to  the  claim 
shall  be  considered  waived,  except  as 
provided  in  §725.310. 

§725.420    Initial  determinations. 

(a)  Section  9501(d)(l)(A)(l)  of  the 
Internal  Revenue  Code  (26  U.S.C) 
provides  that  the  Black  Lung  Disability 
Trust  Fund  shall  begin  the  pa5m[ient  of 
benefits  on  behalf  of  an  operator  in  any 
case  in  which  the  operator  liable  for 
such  payments  has  not  commenced 
payment  of  such  benefits  within  30  days 
after  the  date  of  an  initial  detennination 
of  eligibility  by  the  Secretary.  For  claims 
filed  on  or  after  January  1, 1982,  the 
payment  of  such  interim  benefits  from 
the  fund  is  limited  to  benefits  accruing 
after  the  date  of  such  initial 
determination. 

(b)  Except  as  provided  in  §  725.415, 
after  the  district  director  has  determined 
that  a  claimant  is  eligible  for  benefits, 
on  the  basis  of  all  evidence  submitted 
by  a  claimant  and  operator,  and  has 
determined  that  a  hearing  will  be 
necessary  to  resolve  the  claim,  the 
district  director  shall  in  writing  so 
inform  the  parties  and  direct  the 
operator  to  begin  the  payment  of 
benefits  to  the  claimant  in  accordance 
with  §  725.522.  The  date  on  which  this 
writing  is  sent  to  the  parties  shall  be 
considered  the  date  of  initial 
determination  of  the  claim. 

(c)  If  a  notified  operator  refuses  to 
commence  payment  of  a  claim  within 
30  days  fi-om  the  date  on  which  an 
initial  determination  is  made  under  this 
section,  benefits  shall  be  paid  by  the 
fund  to  the  claimant  in  accordance  with 
§  725.522,  and  the  operator  shall  be 
liable  to  the  fund,  if  such  operator  is 
determined  liable  for  the  claim,  for  all 
benefits  paid  by  the  fund  on  behalf  of 


such  operator,  and,  in  addition,  such 
penalties  and  interest  as  are  appropriate. 

§  725.421     Referral  of  a  claim  to  the  Office 
of  Administrative  Law  Judges. 

(a)  In  any  claim  for  which  a  formal 
hearing  is  requested  or  ordered,  and 
with  respect  to  which  the  district 
director  has  completed  evidentiary 
development  and  adjudication  without 
having  resolved  all  contested  issues,  the 
district  director  shall  refer  the  claim  to 
the  Office  of  Administrative  Law  Judges 
for  a  hearing. 

(b)  In  any  case  referred  to  the  Office 
of  Administrative  Law  Judges  under  this 
section,  the  district  director  shall 
transmit  to  that  office  the  following 
documents,  which  shall  be  placed  in  the 
record  at  the  hearing  subject  to  the 
objection  of  any  party: 

(1)  Copies  of  the  claim  form  or  forms; 

(2)  Any  statement,  document,  or 
pleading  submitted  by  a  party  to  the 
claim; 

(3)  A  copy  of  the  notification  to  an 
operator  of  its  possible  liability  for  the 
claim,  and  any  schedule  for  the 
submission  of  additional  evidence 
issued  piursuant  to  §  725.410  designating 
a  potentially  liable  operator  as  the 
responsible  operator; 

(4)  All  medical  evidence  submitted  to 
the  district  director  under  this  part  by 
the  claimant  and  the  potentially  liable 
operator  designated  as  the  responsible 
operator  in  the  proposed  decision  and 
order  issued  pursuant  to  §  725.418,  or 
the  fund,  as  appropriate,  subject  to  the 
limitations  of  §  725.414  of  this  part;  this 
evidence  shall  include  the  results  of  any 
medical  examination  or  test  conducted 
pursuant  to  §  725.406,  and  all  evidence 
relevant  to  the  liability  of  the 
responsible  operator  submitted  to  the 
district  director  under  this  part; 

(5)  Any  written  stipulation  of  law  or 
fact  or  stipulation  of  contested  and 
uncontested  issues  entered  into  by  the 
parties; 

(6)  Any  pertinent  forms  submitted  to 
the  district  director; 

(7)  The  statement  by  the  district 
director  of  contested  and  uncontested 
issues  in  the  claim;  and 

(8)  The  district  director's  initial 
determination  of  eligibility  or  other 
documents  necessary  to  establish  the 
right  of  the  fund  to  reimbursement,  if 
appropriate.  Copies  of  the  transmittal 
notice  shall  also  be  sent  to  all  parties  to 
the  claim  by  regular  mail. 

(c)  A  party  may  at  any  time  request 
and  obtain  from  the  district  director 
copies  of  documents  transmitted  to  the 
Office  of  Administrative  Law  Judges 
under  paragraph  (b)  of  this  section.  If 
the  party  has  previously  been  provided 
with  such  documents,  additional  copies 
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may  be  sent  to  the  party  upon  the 
payment  of  a  copying  fee  to  be 
determined  bv  the  district  director. 

§  725.422    Legal  assistance. 

The  Secretary  or  his  or  her  designee 
may.  upon  request,  provide  a  claimant 
with  legal  assistance  in  processing  a 
claim  under  the  Act.  Such  assistance 
may  be  made  available  to  a  claimant  in 
the  discretion  of  the  .Solicitor  of  Labor 
or  his  or  her  designee  at  any  time  prior 
to  or  during  the  time  in  which  the  claim 
IS  being  adjudicated  and  shall  be 
furnished  without  charge  to  the 
claimant.  Representation  of  a  claimant 
in  adjudicatorv  proceedings  shall  not  be 
provided  by  the  Department  of  Labor 
unless  it  is  determined  by  the  Solicitor 
of  Labor  that  such  representation  is  in 
the  best  interests  of  the  black  lung 
benefits  program.  In  no  event  shall 
representation  be  provided  to  a  claimant 
in  a  claim  with  respect  to  which  the 
claimant's  interests  are  adverse  to  those 
of  the  Secretary  of  Labor  or  the  fund. 

§  725.423    Extensions  of  time. 

Except  for  the  30-day  time  limit  set 
forth  in  §  725.419,  any  of  the  time 
periods  set  forth  in  this  subpart  may  be 
extended,  for  good  cause  shown,  by 
filing  a  request  for  an  extension  with  the 
district  director  prior  to  the  expiration 
of  the  time  period. 

Subpart  F — Hearings 

§  725.450    Right  to  a  hearing. 

Any  party  to  a  claim  (see  §  725  360) 
shall  have  a  right  to  a  hearing 
concerning  any  contested  issue  of  fact  or 
law  unresolved  by  the  district  diret:tor 
There  shall  be  no  right  to  a  hearing  until 
the  processing  and  adjudication  of  the 
claim  by  the  district  director  has  been 
completed.  There  shall  be  no  right  to  a 
hearing  in  a  claim  with  respect  to  which 
a  determination  of  the  claim  made  by 
the  district  director  has  become  final 
and  effective  in  accordance  with  this 
part. 

§  725.451     Request  for  hearing. 

.After  the  completion  of  proceedings 
before  the  district  director,  or  as  is 
otherwise  indicated  in  this  part,  any 
party  may  in  writing  request  a  hearing 
on  any  contested  issue  of  fact  or  law 
(see  §  725.419).  A  district  director  mav 
on  his  or  her  own  initiative  refer  a  case 
for  hearing.  If  a  hearing  is  requested,  or 
if  a  district  director  determines  that  a 
hearing  is  necessary  to  the  resolution  of 
any  issue,  the  claim  shall  be  referred  to 
the  Chief  .Administrative  Law  fudge  for 
a  hearing  under  §  725.421. 


§  725.452    Type  of  hearing;  parties. 

(a)  A  hearing  held  under  this  part 
shall  be  conducted  by  an  administrative 
law  judge  designated  by  the  Chief 
Administrative  Law  judge.  Except  as 
otherwise  provided  by  this  part,  all 
hearings  shall  be  conducted  in 
accordance  with  the  provisions  of  5 
U.S.C.  554  ft  seq 

(b)  .\11  parties  to  a  claim  shall  be 
permitted  to  participate  fully  at  a 
hearing  held  in  connection  with  such 
claim 

(c)  A  full  evidentiary  hearing  need  not 
be  conducted  if  a  party  moves  for 
summary  judgment  and  the 
administrative  law  judge  determines 
that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving  party 
is  entitled  to  the  relief  requested  as  a 
matter  of  law    .All  parties  shall  be 
entitled  to  respond  to  the  motion  for 
summary  judgment  prior  to  decision 
thereon. 

(d)  If  the  administrative  law  judge 
believes  that  an  oral  hearing  is  not 
necessary'  (for  any  reason  other  than  on 
motion  for  summary  judgment),  the 
judge  shall  notify  the  parties  by  written 
order  and  allow  at  least  30  days  for  the 
parties  to  respond.  The  administrative 
law  judge  shall  hold  the  oral  hearing  if 
any  party  makes  a  timely  request  in 
response  to  the  order. 

§  725.453    Notice  of  hearing. 

.Ml  parties  shall  be  given  at  least  30 
davs  written  notice  of  the  date  and  place 
of  a  hearing  and  the  issues  to  be 
resolved  at  the  hearing.  Such  notice 
shall  be  sent  to  each  party  or 
representative  by  certified  mail. 

§  725.454    Time  and  place  of  hearing; 
transfer  of  cases. 

(a)  The  (ihief  Administrative  Law 
ludge  shall  assign  a  definite  time  and 
place  for  a  formal  hearing,  and  shall, 
where  possible,  schedule  the  hearing  to 
be  held  at  a  place  within  75  miles  of  the 
claimants  residence  unless  an  alternate 
location  is  requested  by  the  claimant. 

(b)  If  the  claimant's  residence  is  not 
in  anv  State,  the  Chief  Administrative 
Law  Judge  mav.  in  his  or  her  discretion, 
schedule  the  hearing  in  the  country'  of 
the  claimant's  residence. 

(c)  The  Chief  Administrative  Law 
judge  or  the  administrative  law  judge 
assigned  the  case  may  in  his  or  her 
discretion  direct  that  a  hearing  with 
respect  to  a  claim  shall  begin  at  one 
location  and  then  later  be  reconvened  at 
another  date  and  place. 

(d)  The  Chief  Administrative  Law 
Judge  or  administrative  law  judge 
assigned  the  case  may  change  the  time 
and  place  for  a  hearing,  either  on  his  or 
her  own  motion  or  for  good  cause 


shown  by  a  party.  The  administrative 
law  judge  may  adjourn  or  postpone  the 
hearing  for  good  cause  shown,  at  any 
time  prior  to  the  mailing  to  the  parties 
of  the  decision  in  the  case.  Unless 
otherwise  agreed,  at  least  10  days  notice 
shall  be  given  to  the  parties  of  any 
change  in  the  time  or  place  of  hearing. 

(e)  The  Chief  Administrative  Law 
Judge  may  for  good  cause  shown 
transfer  a  case  from  one  administrative 
law  judge  to  another. 

§  725.455    Hearing  procedures;  generally. 

(a)  General.  The  purpose  of  any 
hearing  conducted  under  this  subpart 
shall  be  to  resolve  contested  issues  of 
fact  or  law.  Except  as  provided  in 

*}  725.421(b)(8).  any  findings  or 
determinations  made  with  respect  to  a 
claim  by  a  district  director  shall  not  be 
considered  by  the  administrative  law 
judge. 

(b)  Evidence.  The  administrative  law 
judge  shall  at  the  hearing  inquire  fully 
into  all  matters  at  issue,  and  shall  not 
be  bound  by  common  law  or  statutory 
rules  of  evidence,  or  by  technical  or 
formal  rules  of  procedure,  except  as 
provided  by  5  U.S.C.  554  and  this 
subpart.  The  administrative  law  judge 
shall  receive  into  evidence  the 
testimony  of  the  witnesses  and  parties, 
the  evidence  submitted  to  the  Office  of 
Administrative  Law  Judges  by  the 
district  director  under  §  725.421,  and 
such  additional  evidence  as  may  be 
submitted  in  accordance  with  the 
provisions  of  this  subpart.  The 
administrative  law  judge  may  entertain 
the  objections  of  any  party  to  the 
evidence  submitted  under  this  section. 

(c)  Procedure.  The  conduct  of  the 
hearing  and  the  order  in  which 
allegations  and  evidence  shall  be 
presented  shall  be  within  the  discretion 
of  the  administrative  law  judge  and 
shall  afford  the  parties  an  opportunity 
for  a  fair  hearing. 

(d)  Oral  argument  and  written 
allegations.  The  parties,  upon  request, 
may  be  allowed  a  reasonable  time  for 
the  presentation  of  oral  argument  at  the 
hearing.  Briefs  or  other  written 
statements  or  allegations  as  to  facts  or 
law  may  be  filed  by  any  party  with  the 
permission  of  the  administrative  law 
judge.  Copies  of  any  brief  or  other 
written  statement  shall  be  filed  with  the 
administrative  law  judge  and  served  on 
all  parties  by  the  submitting  party. 

§  725.456    Introduction  of  documentary 
evidence. 

(a)  All  documents  transmitted  to  the 
Office  of  Administrative  Law  Judges 
under  §  725.421  shall  be  placed  into 
evidence  by  the  administrative  law 
judge,  subject  to  objection  by  any  party. 
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(b)(1)  Documentary  evidence 
pertaining  to  the  liability  of  a 
potentially  liable  operator  and/or  the 
identification  of  a  responsible  operator 
which  was  not  submitted  to  the  district 
director  shall  not  be  admitted  into  the 
hearing  record  in  the  absence  of 
extraordinary  circumstances.  Medical 
evidence  in  excess  of  the  limitations 
contained  in  §  725.414  shall  not  be 
admitted  into  the  hearing  record  in  the 
absence  of  good  cause. 

(2)  Subject  to  the  limitations  in 
paragraph  (b)(1)  of  this  section,  any 
other  documentary  material,  including 
medical  reports,  which  was  not 
submitted  to  the  district  director,  may 
be  received  in  evidence  subject  to  the 
objection  of  any  party,  if  such  evidence 
is  sent  to  all  other  parties  at  least  20 
days  before  a  hearing  is  held  in 
connection  with  the  claim. 

(3)  Documentary  evidence,  which  is 
not  exchanged  with  the  parties  In 
accordance  with  this  paragraph,  may  be 
admitted  at  the  hearing  with  the  written 
consent  of  the  parties  or  on  the  record 
at  the  hearing,  or  upon  a  showing  of 
good  cause  why  such  evidence  was  not 
exchanged  in  accordance  with  this 
paragraph.  If  documentary  evidence  is 
not  exchanged  in  accordance  with 
paragraph  Cb)(2)  of  this  section  and  the 
parties  dp  not  waive  the  20-day 
requirement  or  good  cause  is  not  shown, 
the  administrative  law  judge  shall  either 
exclude  the  late  evidence  from  the 
record  or  remand  the  claim  to  the 
district  director  for  consideration  of 
such  evidence. 

(4)  A  medical  report  which  is  not 
made  available  to  the  parties  in 
accordance  with  paragraph  (b)(2)  of  this 
section  shall  not  be  admitted  into 
evidence  in  any  case  unless  the  hearing 
record  is  kept  open  for  at  least  30  days 
after  the  hearing  to  permit  the  parties  to 
take  such  action  as  each  considers 
appropriate  in  response  to  such 
evidence.  If,  in  the  opinion  of  the 
administrative  law  judge,  evidence  is 
withheld  from  the  parties  for  the 
purpose  of  delaying  the  adjudication  of 
the  claim,  the  administrative  law  judge 
may  exclude  such  evidence  from  the 
hearing  record  and  close  the  record  at 
the  conclusion  of  the  hearing. 

(c)  Subject  to  paragraph  (b)  of  this 
section,  documentary  evidence  which 
the  district  director  excludes  from  the 
record,  and  the  objections  to  such 
evidence,  may  be  submitted  by  the 
parties  to  the  administrative  law  judge, 
who  shall  independently  determine 
whether  the  evidence  shall  be  admitted. 

(1)  If  the  evidence  is  admitted,  the 
administrative  law  judge  may,  in  his  or 
her  discretion,  remand  the  claim  to  the 


district  director  for  further 
consideration. 

(2)  If  the  evidence  is  admitted,  the 
administrative  law  judge  shall  afford  the 
opposing  party  or  parties  the 
opportunity  to  develop  such  additional 
documentary  evidence  as  is  necessary  to 
protect  the  right  of  cross-examination. 

(d)  All  medical  records  and  reports 
submitted  by  any  party  shall  be 
considered  by  the  administrative  law 
judge  in  accordance  with  the  quality 
standards  contained  in  part  718  of  this 
subchapter. 

(e)  If  the  administrative  law  judge 
concludes  that  the  complete  pulmonary 
evaluation  provided  pursuant  to 

§  725.406,  or  any  part  thereof,  fails  to 
comply  with  the  applicable  quality 
standards,  or  fails  to  address  the 
relevant  conditions  of  entitlement  (see 
§  725.202(d)(2)(i)  through  (iv))  in  a 
manner  which  permits  resolution  of  the 
claim,  the  administrative  law  judge 
shall,  in  his  or  her  discretion,  remand 
the  claim  to  the  district  director  with 
instructions  to  develop  only  such 
additional  evidence  as  is  required,  or 
allow  the  parties  a  reasonable  time  to 
obtain  and  submit  such  evidence,  before 
the  termination  of  the  hearing. 

§725.457    Witnesses. 

(a)  Witnesses  at  the  hearing  shall 
testify  under  oath  or  affirmation.  The 
administrative  law  judge  and  the  parties 
may  question  witnesses  with  respect  to 
any  matters  relevant  and  material  to  any 
contested  issue.  Any  party  who  intends 
to  present  the  testimony  of  an  expert 
witness  at  a  hearing,  including  any 
physician,  regardless  of  whether  the 
physician  has  previously  prepared  a 
medical  report,  shall  so  notif\-  all  other 
parties  to  the  claim  at  least  10  days 
before  the  hearing.  The  failure  to  give 
notice  of  the  appearance  of  an  expert 
witness  in  accordance  with  this 
paragraph,  unless  notice  is  waived  by 
all  parties,  shall  preclude  the 
presentation  of  testimony  by  such 
expert  witness. 

(b)  No  person  shall  be  required  to 
appear  as  a  witness  in  any  proceeding 
before  .an  administrative  law  judge  at  a 
place  more  than  100  miles  from  his  or 
her  place  of  residence,  unless  the  lawful 
mileage  and  witness  fee  for  1  day's 
attendance  is  paid  in  advance  of  the 
hearing  date. 

(c)  No  person  shall  be  permitted  to 
testify  as  a  witness  at  the  hearing,  or 
pursuant  to  deposition  or  interrogatory 
under  §  725.458,  unless  that  person 
meets  the  requirements  of  §  725.414(c). 

(1)  In  the  case  of  a  witness  offering 
testimony  relevant  to  the  liability  of  the 
responsible  operator,  in  the  absence  of 
extraordinary  circumstances,  the 


witness  must  have  been  identified  as  a 
potential  hearing  witness  while  the 
claim  was  pending  before  the  district 
director. 

(2)  In  the  case  of  a  physician  offering 
testimony  relevant  to  the  physical 
condition  of  the  miner,  such  physician 
must  have  prepared  a  medical  report. 
Alternatively,  in  the  absence  of  a 
showing  of  good  cause  under 
§  725.456(b)(1)  of  this  part,  a  physician 
may  offer  testimony  relevant  to  the 
physical  condition  of  the  miner  only  to 
the  extent  that  the  party  offering  the 
physician's  testimony  has  submitted 
fewer  medical  reports  than  permitted  by 
§  725.414.  Such  physician's  opinion 
shall  be  considered  a  medical  report 
subject  to  the  limitations  of  §  725.414. 

(d)  A  physician  whose  testimony  is 
permitted  under  this  section  may  testify 
as  to  any  other  mtdical  evidence  of 
record,  but  shall  not  be  permitted  to 
testify  as  to  any  medical  evidence 
relevant  to  the  miner's  condition  that  is 
not  admissible. 

§725.458    Depositions;  interrogatories. 

The  testimony  of  any  witness  or  party 
may  be  taken  by  deposition  or 
interrogatory  according  to  the  rules  of 
practice  of  the  Federal  district  court  for 
the  judicial  district  in  which  the  case  is 
pending  (or  of  the  U.S.  District  Court  for 
the  District  of  Columbia  if  the  case  is 
pending  in  the  District  or  outside  the 
United  States),  except  that  at  least  30 
days  prior  notice  of  any  deposition  shall 
be  given  to  all  parties  unless  such  notice 
is  waived.  No  post-hearing  deposition  or 
interrogatory  shall  be  permitted  unless 
authorized  by  the  administrative  law 
judge  upon  the  motion  of  a  party  to  the 
claim.  The  testimony  of  any  physician 
which  is  taken  by  deposition  shall  be 
subject  to  the  limitations  on  the  scope 
of  the  testimony  contained  in 
§  725.457(d). 

§725.459    Witness  fees. 

(a)  A  witness  testif\'ing  at  a  hearing 
before  an  administrative  law  judge,  or 
whose  deposition  is  taken,  shall  receive 
the  same  fees  and  mileage  as  witnesses 
in  courts  of  the  United  States.  If  the 
witness  is  an  expert,  he  or  she  shall  be 
entitled  to  an  expert  witness  fee.  Except 
as  provided  in  paragraphs  (b)  and  (c)  of 
this  section,  such  fees  shall  be  paid  by 
the  proponent  of  the  witness. 

(b)  If  the  witness'  proponent  does  not 
intend  to  call  the  witness  to  appear  at 

a  hearing  or  deposition,  any  other  party 
may  subpoena  the  witness  for  cross- 
examination.  The  administrative  law 
judge  shall  authorize  the  least  intrusive 
and  expensive  means  of  cross- 
examination  as  he  deems  appropriate 
and  necessarv  to  the  full  and  true 


80080      Federal  Register/ Vol.  65.  No.  245 / Wednesday.  December  20,  2000 /Rules  and  Regulations 


disclosure  of  facts.  If  such  witness  is 
required  to  attend  the  hearing,  give  a 
deposition  or  respond  to  interrogatories 
for  cross-examination  purposes,  the 
proponent  of  the  witness  shall  pay  the 
witness'  fee.  If  the  claimant  is  the 
proponent  of  the  witness  whose  cross- 
examination  is  sought,  and 
demonstrates,  within  time  limits 
established  by  the  administrative  law- 
judge,  that  he  would  be  deprived  of 
ordinary  and  necessary  living  expenses 
if  required  to  pay  the  witness  fee  and 
mileage  necessary  to  produce  that 
witness  for  cross-examination,  the 
administrative  law  judge  shall  apportion 
the  costs  of  such  cross-examination 
among  the  parties  to  the  case.  The 
administrative  law  judge  shall  not 
apportion  any  cpsts  against  the  fund  in 
a  case  in  which  the  district  director  has 
designated  a  responsible  operator, 
except  that  the  fund  shall  remam  liable 
for  any  costs  associated  with  the  cross- 
examination  of  the  physician  who 
performed  the  complete  pulmonary 
evaluation  pursuant  to  §  725  406. 

(c)  If  a  claimant  is  determined  entitled 
to  benefits,  there  may  be  assessed  as 
costs  against  a  responsible  operator,  if 
any,  or  the  fund,  fees  and  mileage  for 
necessary  witnesses  attending  the 
hearing  at  the  request  of  the  claimant. 
Both  the  necessity  for  the  witness  and 
the  reasonableness  of  the  fees  of  any 
expert  witness  shall  be  approved  by  the 
administrative  law  judge.  The  amounts 
awarded  against  a  responsible  operator 
or  the  fund  as  attorney's  fees,  or  costs, 
fees  and  mileage  for  witnesses,  shall  not 
m  any  respect  affect  or  diminish 
benefits  payable  under  the  Act. 

(d)  A  claimant  shall  be  considered  to 
be  deprived  of  funds  required  for 
ordinary  and  necessary  living  expenses 
for  purposes  of  paragraph  (b)  of  this 
section  where  payment  of  the  projected 
fee  and  mileage  would  meet  the 
standards  set  forth  at  20  CFR  404.508. 

§  725.460    Consolidated  hearings. 

When  two  or  more  hearings  are  to  be 
held,  and  the  same  or  substantially 
similar  evidence  is  relevant  and 
material  to  the  matters  at  issue  at  each 
such  hearing,  the  Chief  Administrative 
Law  ludge  may.  upon  motion  by  any 
party  or  on  his  or  her  own  motion,  order 
that  a  consolidated  hemng  be 
conducted.  Where  consolidated 
hearings  are  held,  a  single  record  of  the 
proceedings  shall  be  made  and  the 
evidence  introduced  in  one  claim  may 
be  considered  as  introduced  in  the 
others,  and  a  separate  or  joint  decision 
shall  be  made,  as  appropriate. 


§  725.461     Waiver  of  right  to  appear  and 
present  evidence. 

(a)  If  all  parties  waive  their  right  to 
appear  before  the  administrative  law 
judge,  it  shall  not  be  necessary  for  the 
administrative  law  judge  to  give  notice 
of.  or  conduct,  an  oral  hearing.  A  waiver 
of  the  right  to  appear  shall  be  made  in 
writing  and  filed  with  the  Chief 
Administrative  Law  Judge  or  the 
administrative  law  judge  assigned  to 
hear  the  case.  Such  waiver  may  be 
withdrawn  by  a  party  for  good  cause 
shown  at  any  time  prior  to  the  mailing 
of  the  decision  in  the  claim.  Even 
though  all  of  the  parties  have  filed  a 
waiver  of  the  right  to  appear,  the 
administrative  law  judge  may. 
nevertheless,  after  giving  notice  of  the 
time  and  place,  conduct  a  hearing  if  he 
or  she  believes  that  the  personal 
appearance  and  testimony  of  the  party 
or  parties  would  assist  in  ascertaining 
the  facts  in  issue  in  the  claim.  Where  a 
waiver  has  been  filed  by  all  parties,  and 
they  do  not  appear  before  the 
administrative  law  judge  personally  or 
by  representative,  the  administrative 
law  judge  shall  make  a  record  of  the 
relevant  documentary  evidence 
submitted  in  accordance  with  this  part 
and  any  further  written  stipulations  of 
the  parties.  Such  documents  and 
stipulations  shall  be  considered  the 
evidence  of  record  in  the  case  and  the 
decision  shall  be  based  upon  such 
evidence. 

(b)  Except  as  provided  in  §  725.456(a). 
the  unexcused  failure  of  any  party  to 
attend  a  hearing  shall  constitute  a 
waiver  of  such  party's  right  to  present 
evidence  at  the  hearing,  and  may  result 
in  a  dismissal  of  the  claim  (see 
§725.465). 

§  725.462    Withdrawal  of  controversion  of 
issues  set  for  formal  hearing;  effect. 

A  party  may.  on  the  record,  withdraw 
his  or  her  controversion  of  any  or  all 
issues  set  for  hearing.  If  a  party 
withdraws  his  or  her  controversion  of 
all  issues,  the  administrative  law  judge 
shall  remand  the  case  to  the  district 
director  for  the  issuance  of  an 
appropriate  order. 

§  725.463    Issues  to  be  resolved  at  hearing; 
new  issues. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  hearing  shall  be 
confined  to  those  contested  issues 
which  have  been  identified  by  the 
district  director  (see  §  725.421)  or  any 
other  issue  raised  in  writing  before  the 
district  director 

(b)  An  administrative  law  judge  may 
consider  a  new  issue  only  if  such  issue 
was  not  reasonably  ascertainable  by  the 
parties  at  the  time  the  claim  was  before 


the  district  director.  Such  new  issue 
may  be  raised  upon  application  of  any 
party,  or  upon  an  administrative  law 
judge's  own  motion,  with  notice  to  all 
parties,  at  any  time  after  a  claim  has 
been  transmitted  by  the  district  director 
to  the  Office  of  Administrative  Law 
Judges  and  prior  to  decision  by  an 
administrative  law  judge.  If  a  new  issue 
is  raised,  the  administrative  law  judge 
may,  in  his  or  her  discretion,  either 
remand  the  case  to  the  district  director 
with  instructions  for  further 
proceedings,  hear  and  resolve  the  new 
issue,  or  refuse  to  consider  such  new 
issue. 

(c)  If  a  new  issue  is  to  be  considered 
by  the  administrative  law  judge,  a  party 
may.  upon  request,  be  granted  an 
appropriate  continuance. 

§  725.464    Record  of  hearing. 

All  hearings  shall  be  open  to  the 
public  and  shall  be  mechanically  or 
stenographically  reported.  All  evidence 
upon  which  the  administrative  law 
judge  relies  for  decision  shall  be 
contained  in  the  transcript  of  testimony, 
either  directly  or  by  appropriate 
reference.  All  medical  reports,  exhibits, 
and  any  other  pertinent  document  or 
record,  either  in  whole  or  in  material 
part,  introduced  as  evidence,  shall  be 
marked  for  identification  and 
incorporated  into  the  record. 

§  725.465    Dismissals  for  cause. 

(a)  The  administrative  law  judge  may, 
at  the  request  of  any  party,  or  on  his  or 
her  own  motion,  dismiss  a  claim: 

(1)  Upon  the  failure  of  the  claimant  or 
his  or  her  representative  to  attend  a 
hearing  without  good  cause; 

(2)  Upon  the  failure  of  the  claimant  to 
comply  with  a  lawful  order  of  the 
administrative  law  judge;  or 

(3)  Where  there  has  been  a  prior  final 
adjudication  of  the  claim  or  defense  to 
the  claim  under  the  provisions  of  this 
subchapter  and  no  new  evidence  is 
submitted  (except  as  provided  in  part 
727  of  this  subchapter;  see  §  725.4(d)). 

(b)  A  party  who  is  not  a  proper  party 
to  the  claim  (see  §  725.360)  shall  be 
dismissed  by  the  administrative  law 
judge.  The  administrative  law  judge 
shall  not  dismiss  the  operator 
designated  as  the  responsible  operator 
by  the  district  director,  except  upon  the 
motion  or  written  agreement  of  the 
Director. 

(c)  In  any  case  where  a  dismissal  of 

a  claim,  defense,  or  party  is  sought,  the 
administrative  law  judge  shall  issue  an 
order  to  show  cause  why  the  dismissal 
should  not  be  granted  and  afford  all 
parties  a  reasonable  time  to  respond  to 
such  order.  After  the  time  for  response 
has  expired,  the  administrative  law 
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judge  shall  take  such  action  as  is 
appropriate  to  rule  on  the  dismissal, 
which  may  include  an  order  dismissing 
the  claim,  defense  or  party. 

(d)  No  claim  shall  be  dismissed  in  a 
case  with  respect  to  which  payments 
prior  to  final  adjudication  have  been 
made  to  the  claimant  in  accordance 
with  §  725.522,  except  upon  the  motion 
or  written  agreement  of  the  Director. 

§725.466    Order  of  dismissal. 

(a)  An  order  dismissing  a  claim  shall 
be  served  on  the  parties  in  accordance 
with  §  725.478.  The  dismissal  of  a  claim 
shall  have  the  same  effect  as  a  decision 
and  order  disposing  of  the  claim  on  its 
merits,  except  as  provided  in  paragraph 
(b)  of  this  section.  Such  order  shall 
advise  the  parties  of  their  right  to 
request  review  by  the  Benefits  Review 
Board. 

(b)  Where  the  Chief  Administrative 
Law  Judge  or  the  presiding 
administrative  law  judge  issues  a 
decision  and  order  dismissing  the  claim 
after  a  show  cause  proceeding,  the 
district  director  shall  terminate  any 
payments  being  made  to  the  claimant 
under  §  725.522,  and  the  order  of 
dismissal  shall,  if  appropriate,  order  the 
claimant  to  reimburse  the  fund  for  all 
benefits  paid  to  the  claimant. 

§725.475    Termination  of  hearings. 

Hearings  are  officially  terminated 
when  all  the  evidence  has  been 
received,  witnesses  heard,  pleadings 
and  briefs  submitted  to  the 
administrative  law  judge,  and  the 
transcript  of  the  proceedings  has  been 
printed  and  delivered  to  the 
administrative  law  judge. 

§  725.476    Issuance  of  decision  and  order. 

Within  20  days  after  the  official 
termination  of  the  hearing  (see 
§  725.475),  the  administrative  law  judge 
shall  issue  a  decision  and  order  with 
respect  to  the  claim  making  an  award  to 
the  claimant,  rejecting  the  claim,  or 
taking  such  other  action  as  is 
appropriate. 

§  725.477    Form  and  contents  of  decision 
and  order. 

(a)  Orders  adjudicating  claims  for 
benefits  shall  be  designated  by  the  term 
"decision  and  order"  or  "supplemental 
decision  and  order"  as  appropriate, 
followed  by  a  descriptive  phrase 
designating  the  particular  type  of  order, 
such  as  "award  of  benefits,"  "rejection 
of  claim,"  "suspension  of  benefits," 
"modification  of  award." 

(b)  A  decision  and  order  shall  contain 
a  statement  of  the  basis  of  the  order,  the 
names  of  the  parties,  findings  of  fact, 
conclusions  of  law,  and  an  award, 
rejection  or  other  appropriate  paragraph 


containing  the  action  of  the 
administrative  law  judge,  his  or  her 
signature  and  the  date  of  issuance.  A 
decision  and  order  shall  be  based  upon 
the  record  made  before  the 
administrative  law  judge. 

§  725.478    Filing  and  service  of  decision 
and  order. 

On  the  date  of  issuance  of  a  decision 
and  order  under  §  725.477,  the 
administrative  law  judge  shall  serve  the 
decision  and  order  on  all  parties  to  the 
claim  by  certified  mail.  On  the  same 
date,  the  original  record  of  the  claim 
shall  be  sent  to  the  DCMWC  in 
Washington,  D.C.  Upon  receipt  by  the 
DCMWC,  the  decision  and  order  shall 
be  considered  to  be  filed  in  the  office  of 
the  district  director,  and  shall  become 
effective  on  that  date. 

§  725.479    Finality  of  decisions  and  orders. 

(a)  A  decision  and  order  shall  become 
effective  when  filed  in  the  office  of  the 
district  director  (see  §  725.478).  and 
unless  proceedings  for  suspension  or 
setting  aside  of  such  order  are  instituted 
within  30  days  of  such  filing,  the  order 
shall  become  final  at  the  expiration  of 
the  30th  day  after  such  filing  (see 
§725.481). 

(b)  Any  party  may,  within  30  days 
after  the  filing  of  a  decision  and  order 
under  §  725,478,  request  a 
reconsideration  of  such  decision  and 
order  by  the  administrative  law  judge. 
The  procediues  to  be  followed  in  the 
reconsideration  of  a  decision  and  order 
shall  be  determined  by  the 
administrative  law  judge, 

(c)  The  time  for  appeal  to  the  Benefits 
Review  Board  shall  be  suspended 
during  the  consideration  of  a  request  for 
reconsideration.  After  the 
administrative  law  judge  has  issued  and 
filed  a  denial  of  the  request  for 
reconsideration,  or  a  revised  decision 
and  order  in  accordance  with  this  part, 
any  dissatisfied  party  shall  have  30  days 
within  which  to  institute  proceedings  to 
set  aside  the  decision  and  order  on 
reconsideration, 

(d)  Regardless  of  any  defect  in  sen'ice. 
actual  receipt  of  the  decision  is 
sufficient  to  commence  the  30-day 
period  for  requesting  reconsideration  or 
appealing  the  decision. 

§  725.480    Modification  of  decisions  and 
orders. 

A  party  who  is  dissatisfied  with  a 
decision  and  order  which  has  become 
final  in  accordance  with  §  725,479  may 
request  a  modification  of  the  decision 
and  order  if  the  conditions  set  forth  in 
§725.310  are  met. 


§  725.481     Right  to  appeal  to  the  Benefits 
Review  Board. 

Any  party  dissatisfied  with  a  decision 
and  order  issued  by  an  administrative 
law  judge  may.  before  the  decision  and 
order  becomes  final  (see  §  725.479), 
appeal  the  decision  and  order  to  the 
Benefits  Review  Board.  A  notice  of 
appeal  shall  be  filed  with  the  Board. 
Proceedings  before  the  Board  shall  be 
conducted  in  accordance  with  part  802 
of  this  title. 

§725.482    Judicial  review. 

(a)  Any  person  adversely  affected  or 
aggrieved  by  a  final  order  of  the  Benefits 
Review  Board  may  obtain  a  review  of 
that  order  in  the  U.S.  court  of  appeals 
for  the  circuit  in  which  the  injury- 
occurred  by  filing  in  such  court  within 
60  days  following  the  issuance  of  such 
Board  order  a  written  petition  praying 
that  the  order  be  modified  or  set  aside. 
The  payment  of  the  amounts  required 
by  an  award  shall  not  be  stayed  pending 
final  decision  in  any  such  proceeding 
unless  ordered  by  the  court.  No  stay 
shall  be  issued  unless  the  court  finds 
that  irreparable  injury  would  otherwise 
ensue  to  an  operator  or  carrier. 

(b)  The  Director.  Office  of  Workers' 
Compensation  Program,  as  designee  of 
the  Secretary  of  Labor  responsible  for 
the  administration  and  enforcement  of 
the  Act.  shall  be  considered  the  proper 
party  to  appear  and  present  argument  on 
behalf  of  the  Secretary  of  Labor  in  all 
review  proceedings  conducted  pursuant 
to  this  part  and  the  Act.  either  as 
petitioner  or  respondent. 

§  725.483    Costs  in  proceedings  brought 
without  reasonable  grounds. 

If  a  United  States  court  having 
jurisdiction  of  proceedings  regarding 
any  claim  or  final  decision  and  order, 
determines  that  the  proceedings  have 
been  instituted  or  continued  before  such 
court  without  reasonable  ground,  the 
costs  of  such  proceedings  shall  be 
assessed  against  the  party  who  has  so 
instituted  or  continued  such 
proceedings. 

Subpart  G — Responsible  Coal  Mine 
Operators 

§725.490    Statutory  provisions  and  scope. 

(a)  One  of  the  major  purposes  of  the 
black  lung  benefits  amendinents  of  1977 
was  to  provide  a  more  effective  means 
of  transferring  the  responsibility  for  the 
payment  of  benefits  from  the  Federal 
government  to  the  coal  industry  with 
respect  to  claims  filed  under  this  part. 
In  furtherance  of  this  goal,  a  Black  Lung 
Disability  Trust  Fund  financed  by  the 
coal  industry-  was  established  by  the 
Black  Lung  Benefits  Revenue  Act  of 
1977.  The  primary-  purpose  of  the  Fund 
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is  to  pay  benefits  with  respect  to  all 
claims  in  which  the  last  coal  mine 
employment  of  the  miner  on  whose 
account  the  claim  was  filed  occurred 
before  January  1,  1970.  With  respect  to 
most  claims  in  which  the  miner's  last 
coal  mine  employment  occurred  after 
fanuar\-  1,  1970.  individual  coal  mine 
operators  will  be  liable  for  the  payment 
of  benefits.  The  1981  amendments  to  the 
Act  relieved  individual  coal  mine 
operators  from  the  liability  for  payment 
of  certain  special  claims  involving  coal 
mine  employment  on  or  after  Januan.'  1. 
1970.  where  the  claim  was  previously 
denied  and  subsequently  approved 
under  section  435  of  the  Act.  See 
§  725.496  for  a  detailed  description  of 
these  special  claims.  Where  no  such 
operator  e.xists  or  the  operator 
determined  to  be  liable  is  in  default  in 
any  case,  the  fund  shall  pay  the  benefits 
due  and  seek  reimbursement  as  is 
appropriate.  See  also  §  725  420  for  the 
fund's  role  in  the  payment  of  interim 
benefits  in  certain  contested  cases.  In 
addition,  the  Black  Lung  Benefits 
Reform  Act  of  1977  amended  certain 
provisions  affecting  the  scope  of 
coverage  under  the  Act  and  describing 
the' effects  of  particular  corporate 
transactions  on  the  liability  of  operators. 

(b)  The  provisions  of  this  subpart 
define  the  term  "operator  "  and 
prescribe  the  manner  in  which  the 
identity  of  an  operator  which  may  be 
liable  for  the  payment  of  benefits — 
referred  to  herein  as  a  'responsible 
operator" — will  be  determined. 

§725.491     Operator  defined. 

(a)  For  purposes  of  this  part,  the  term 
"operator"  shall  include; 

fl)  Any  owner,  lessee,  or  other  person 
who  operates,  controls,  or  supervises  a 
coal  mine,  or  any  independent 
contractor  performing  services  or 
construction  at  such  mine;  or 

(2)  Any  other  person  who: 

(i)  Employs  an  individual  in  the 
transportation  of  coal  or  in  coal  mine 
construction  in  or  around  a  coal  mine, 
to  the  extent  such  individual  was 
e.xposed  to  coal  mine  dust  as  a  result  of 
such  employment  (see  §  725.202); 

(ii)  In  accordance  with  the  provisions 
of  §  725.492,  may  be  considered  a 
successor  operator;  or 

(iii)  Paid  wages  or  a  salar\'.  or 
provided  other  benefits,  to  an  individual 
in  exchange  for  work  as  a  miner  (see 
§725.202). 

(b)  The  terms  "owner."  "lessee."  and 
"person"'  shall  include  any  individual, 
partnership,  association,  corporation, 
firm,  subsidiary"  of  a  corporation,  or 
other  organization,  as  appropriate, 
except  that  an  officer  of  a  corporation 
shall  not  be  considered  an  "operator" 


for  purposes  of  this  part.  Following  the 
issuance  of  an  order  awarding  benefits 
against  a  corporation  that  has  not 
secured  its  liability  for  benefits  in 
accordance  with  section  423  of  the  Act 
and  §  726.4.  such  order  may  be  enforced 
against  the  president,  secretary,  or 
treasurer  of  the  corporation  in 
accordance  with  subpart  I  of  this  part. 

(c)  The  term  "independent 
contractor  "  shall  include  any  person 
who  contracts  to  perform  services.  Such 
c  ontractor's  status  as  an  operator  shall 
not  be  contingent  upon  the  amount  or 
percentage  of  its  work  or  business 
related  to  activities  in  or  around  a  mine, 
nor  upon  the  number  or  percentage  of 
its  employees  engaged  in  such  activities. 

(d)  For  the  purposes  of  determining 
whether  a  person  is  or  was  an  operator 
that  may  be  found  liable  for  the 
payment  of  benefits  under  this  part, 
there  shall  be  a  rebuttable  presumption 
that  during  the  course  of  an  individual's 
employment  with  such  employer,  such 
individual  was  regularly  and 
continuously  exposed  to  coal  mine  dust 
during  the  course  of  employment.  The 
presumption  may  be  rebutted  by  a 
showing  that  the  employee  was  not 
exposed  to  coal  mine  dust  for  significant 
periods  during  such  employment. 

(e)  The  operation,  control,  or 
supervision  referred  to  in  paragraph 
(a)(1)  of  this  section  may  be  exercised 
directly  or  indirectly.  Thus,  for 
example,  where  a  coal  mine  is  leased, 
and  the  lease  empowers  the  lessor  to 
make  decisions  with  respect  to  the 
terms  and  conditions  under  which  coal 
is  to  be  extracted  or  prepared,  such  as, 
but  not  limited  to,  the  manner  of 
extraction  or  preparation  or  the  amount 
of  coal  to  be  produced,  the  lessor  may 
be  considered  an  operator.  Similarly, 
any  parent  entity  or  other  controlling 
business  entity  may  be  considered  an 
operator  for  purposes  of  this  part, 
regardless  of  the  nature  of  its  business 
activities. 

(f)  Neither  the  United  States,  nor  any 
State,  nor  any  instrumentality  or  agency 
of  the  United  States  or  any  State,  shall 
be  considered  an  operator. 

§  725.492    Successor  operator  defined. 

(a)  Any  person  who,  on  or  after 
[anuar\"  1,  1970,  acquired  a  mine  or 
mines,  or  substantially  all  of  the  assets 
thereof,  from  a  prior  operator,  or 
acquired  the  coal  mining  business  of 
such  prior  operator,  or  substantially  all 
of  the  assets  thereof,  shall  be  considered 
a  "successor  operator  "  with  respect  to 
any  miners  previously  employed  by 
such  prior  operator. 

(b)  The  following  transactions  shall 
also  be  deemed  to  create  successor 
operator  liability: 


(1)  If  an  operator  ceases  to  exist  by 
reason  of  a  reorganization  which 
involves  a  change  in  identity,  form,  or 
place  of  business  or  organization, 
however  effected: 

(2)  If  an  operator  ceases  to  exist  by 
reason  of  a  liquidation  into  a  parent  or 
successor  corporation:  or 

(3)  If  an  operator  ceases  to  exist  by 
reason  of  a  sale  of  substantially  all  its 
assets,  or  as  a  result  of  merger, 
consolidation,  or  division. 

(c)  In  any  case  in  which  a  transaction 
specified  in  paragraph  (b),  or 
substantially  similar  to  a  transaction 
specified  in  paragraph  (b),  took  place, 
the  resulting  entity  shall  be  considered 
a  "successor  operator"  with  respect  to 
any  miners  previously  employed  by 
such  prior  operator. 

(d)  This  section  shall  not  be  construed 
to  relieve  a  prior  operator  of  any 
liability  if  such  prior  operator  meets  the 
conditions  set  forth  in  §  725.494.  If  the 
prior  operator  does  not  meet  the 
conditions  set  forth  in  §  725.494,  the 
following  provisions  shall  apply: 

(1)  In  any  case  in  which  a  prior 
operator  transferred  a  mine  or  mines,  or 
substantially  all  of  the  assets  thereof,  to 
a  successor  operator,  or  sold  its  coal 
mining  business  or  substantially  all  of 
the  assets  thereof,  to  a  successor 
operator,  and  then  ceased  to  exist 
within  the  terms  of  paragraph  (b),  the 
successor  operator  as  identified  in 
paragraph  (a)  shall  be  primarily  liable 
for  the  payment  of  benefits  to  any 
miners  previously  employed  by  such 
prior  operator. 

(2)  In  any  case  in  which  a  prior 
operator  transferred  mines,  or 
substantially  all  of  the  assets  thereof,  to 
more  than  one  successor  operator,  the 
successor  operator  that  most  recently 
acquired  a  mine  or  mines  or  assets  from 
the  prior  operator  shall  be  primarily 
liable  for  the  payment  of  benefits  to  any 
miners  previously  employed  by  such 
prior  operator. 

(3)  In  any  case  in  which  a  mine  or 
mines,  or  substantially  all  the  assets 
thereof,  have  been  transferred  more  than 
once,  the  successor  operator  that  most 
recently  acquired  such  mine  or  mines  or 
assets  shall  be  primarily  liable  for  the 
payment  of  benefits  to  any  miners 
previously  employed  by  the  original 
prior  operator.  If  the  most  recent 
successor  operator  does  not  meet  the 
criteria  for  a  potentially  liable  operator 
set  forth  in  §  725.494,  the  next  most 
recent  successor  operator  shall  be  liable. 

(e)  An  "acquisition,"  for  purposes  of 
this  section,  shall  include  any 
transaction  by  which  title  to  the  mine  or 
mines,  or  substantially  all  of  the  assets 
thereof,  or  the  right  to  extract  or  prepare 
coal  at  such  mine  or  mines,  becomes 
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vested  in  a  person  other  than  the  prior 
operator. 

725.493    Employment  relationship  defined. 

(a)(1)  In  determining  the  identity  of  a 
responsible  operator  under  this  part,  the 
terms  "employ"  and  "emplojmient" 
shall  be  construed  as  broadly  as 
possible,  and  shall  include  any 
relationship  under  which  an  operator 
retains  the  right  to  direct,  control,  or 
supervise  the  work  performed  by  a 
miner,  or  any  other  relationship  under 
which  an  operator  derives  a  benefit  from 
the  work  performed  by  a  miner.  Any 
individuals  who  participate  with  one  or 
more  persons  in  the  mining  of  coal, 
such  as  owners,  proprietors,  partners, 
and  joint  venturers,  whether  they  are 
compensated  by  wages,  salaries,  piece 
rates,  shares,  profits,  or  by  any  other 
means,  shall  be  deemed  employees.  It  is 
the  specific  intention  of  this  paragraph 
to  disregard  any  financial  arrangement 
or  business  entity  devised  by  the  actual 
owners  or  operators  of  a  coaJ  mine  or 
coal  mine-related  enterprise  to  avoid  the 
pajmient  of  benefits  to  miners  who, 
based  upon  the  economic  reality  of  their 
relationship  to  this  enterprise,  are,  in 
fact,  employees  of  the  enterprise. 

(2)  The  payment  of  wages  or  salary 
shall  be  prima  facie  evidence  of  the 
right  to  direct,  control,  or  supervise  an 
individual's  work.  The  Department 
intends  that  where  the  operator  who 
paid  a  miner's  wages  or  salary  meets  the 
criteria  for  a  potentially  liable  operator 
set  forth  in  §  725.494,  Uiat  operator  shall 
be  primarily  liable  for  the  payment  of 
any  benefits  due  the  miner  as  a  result  of 
such  employment.  The  absence  of  such 
payment,  however,  will  not  negate  the 
existence  of  an  employment 
relationship.  Thus,  the  Department  also 
intends  that  where  the  person  who  paid 
a  miner's  wages  may  not  be  considered 
a  potentially  liable  operator,  any  other 
operator  who  retained  the  right  to 
direct,  control  or  supervise  the  work 
performed  by  the  miner,  or  who 
benefitted  from  such  work,  may  be 
considered  a  potentially  liable  operator. 

(b)  This  paragraph  contains  examples 
of  relationships  that  shall  be  considered 
employment  relationships  for  purposes 
of  this  part.  The  list  is  not  intended  to 
be  exclusive. 

(1)  In  any  case  in  which  an  operator 
may  be  considered  a  successor  operator, 
as  determined  in  accordance  with 
§  725.492,  any  employment  with  a  prior 
operator  shall  also  be  deemed  to  be 
employment  with  the  successor 
operator.  In  a  case  in  which  the  miner 
was  not  independently  employed  by  the 
successor  operator,  the  prior  operator 
shall  remain  primarily  liable  for  the 
payment  of  any  benefits  based  on  the 


miner's  employment  with  the  prior 
operator.  In  a  case  in  which  the  miner 
was  independently  employed  by  the 
successor  operator  after  the  transaction 
giving  rise  to  successor  operator 
liability,  the  successor  operator  shall  be 
primarily  liable  for  the  payment  of  any 
benefits. 

(2)  In  any  case  in  which  the  operator 
which  directed,  controlled  or 
supervised  the  miner  is  no  longer  in 
business  and  such  operator  was  a 
subsidiary  of  a  parent  company,  a 
member  of  a  joint  venture,  a  partner  in 
a  partnership,  or  was  substantially 
owned  or  controlled  by  another 
business  entity,  such  parent  entity  or 
other  member  of  a  joint  venture  or 
partner  or  controlling  business  entity 
may  be  considered  the  employer  of  any 
employees  of  such  operator. 

(3)  In  any  claim  in  which  the  operator 
which  directed,  controlled  or 
supervised  the  miner  is  a  lessee,  the 
lessee  shall  be  considered  primarily 
liable  for  the  claim.  The  liability  of  the 
lessor  may  be  established  only  after  it 
has  been  determined  that  the  lessee  is 
luiable  to  provide  for  the  payment  of 
benefits  to  a  successful  claimant.  In  any 
case  involving  the  liability  of  a  lessor  for 
a  claim  arising  out  of  employment  with 
a  lessee,  any  determination  of  lessor 
liability  shall  be  made  on  the  basis  of 
the  facts  present  in  the  case  in 
accordance  with  the  following 
considerations: 

(i)  Where  a  coal  mine  is  leased,  and 
the  lease  empowers  the  lessor  to  make 
decisions  with  respect  to  the  terms  and 
conditions  under  which  coal  is  to  be 
extracted  or  prepared,  such  as,  but  not 
limited  to,  the  maimer  of  extraction  or 
preparation  or  the  amount  of  coal  to  be 
produced,  the  lessor  shall  be  considered 
the  employer  of  any  employees  of  the 
lessee. 

(ii)  Where  a  coal  mine  is  leased  to  a 
self-employed  operator,  the  lessor  shall 
be  considered  the  employer  of  such  self- 
employed  operator  and  its  employees  if 
the  lease  or  agreement  is  executed  or 
renewed  after  August  18,  1978  and  such 
lease  or  agreement  does  not  require  the 
lessee  to  guarantee  the  payment  of 
benefits  which  may  be  required  under 
this  part  and  part  726  of  this  subchapter. 

(iii)  Where  a  lessor  previously 
operated  a  coal  mine,  it  may  be 
considered  an  operator  with  respect  to 
employees  of  any  lessee  of  such  mine, 
particularly  where  the  leasing 
arrangement  was  executed  or  renewed 
after  August  18,  1978  and  does  not 
require  the  lessee  to  secure  benefits 
provided  by  the  Act. 

(4)  A  self-employed  operator, 
depending  upon  the  facts  of  the  case, 
may  be  considered  an  employee  of  any 


other  operator,  person,  or  business 
entity  which  substantially  controls, 
supervises,  or  is  financially  responsible 
for  the  activities  of  the  self-employed 
operator. 

§  725.494    Potentially  liable  operators. 

An  operator  may  be  considered  a 
"potentially  liable  operator  "  with 
respect  to  a  claim  for  benefits  under  this 
part  if  each  of  the  following  conditions 
is  met: 

(a)  The  miner's  disability  or  death 
arose  at  least  in^part  out  of  employment 
in  or  around  a  mine  or  other  facility 
during  a  period  when  the  mine  or 
facility  was  operated  by  such  operator, 
or  by  a  person  with  respect  to  which  the 
operator  may  be  considered  a  successor 
operator.  For  purposes  of  this  section, 
there  shall  be  a  rebuttable  presumption 
that  the  miner's  disability  or  death  arose 
in  whole  or  in  part  out  of  his  or  her 
employment  with  such  operator.  Unless 
this  presumption  is  rebutted,  the 
responsible  operator  shall  be  liable  to 
pay  benefits  to  the  claimant  on  account 
of  the  disability  or  death  of  the  miner  in 
accordance  with  this  part.  A  miner's 
pneumoconiosis,  or  disability  or  death 
therefrom,  shall  be  considered  to  have 
arisen  in  whole  or  in  part  out  of  work 

in  or  around  a  mine  if  such  work 
caused,  contributed  to  or  aggravated  the 
progression  or  advancement  of  a  miner's 
loss  of  ability  to  perform  his  or  her 
regular  coal  mine  employment  or 
comparable  employment. 

(b)  The  operator,  or  any  person  with 
respect  to  which  the  operator  may  be 
considered  a  successor  operator,  w^"  an 
operator  for  anv  period  after  June     j, 
1973. 

(c)  The  miner  was  employed  b_  the 
operator,  or  any  person  with  respect  to 
which  the  operator  may  be  considered 
a  successor  operator,  for  a  cumulative 
period  of  not  less  than  one  vear 
(§725.101{a)(32)). 

(d)  The  miner's  employment  with  the 
operator,  or  any  person  with  respect  to 
which  the  operator  may  be  considered 

a  successor  operator,  included  at  least 
one  working  day  (§  725.101  (a)(32))  after 
December  31,  1969. 

(e)  The  operator  is  capable  of 
assuming  its  liability  for  the  payment  of 
continuing  benefits  under  this  part.  An 
operator  will  be  deemed  capable  of 
assuming  its  liability  for  a  claim  if  one 
of  the  following  three  conditions  is  met: 

(1)  The  operator  obtained  a  policy  or 
contract  of  insurance  under  section  423 
of  the  Act  and  part  726  of  this 
subchapter  that  covers  the  claim,  except 
that  such  policy  shall  not  be  considered 
sufficient  to  establish  the  operator's 
capability  of  assuming  liability  if  the 
insurance  company  has  been  declared 


80084 


Federal  Register/ Vol.  65,  No.  245 /Wednesday,  December  20,  2000 /Rules  and  Regulations 


insolvent  and  its  obligations  for  the 
claim  are  not  othenvise  guaranteed; 

(2)  The  operator  qualified  as  a  self- 
insurer  under  section  423  of  the  Art  and 
part  726  of  this  subchapter  during  the 
period  in  which  the  miner  was  last 
employed  by  the  operator,  provided  that 
the  operator  still  qualifies  as  a  self- 
insurer  or  the  security  given  bv  the 
operator  pursuant  to  ^  726.104(b)  is 
sufficient  to  secure  the  payment  of 
benefits  in  the  event  the  claim  is 
awarded;  or 

(3)  The  operator  possesses  sufficient 
assets  to  secure  the  payment  of  benefits 
in  the  event  the  claim  is  awarded  in 
accordance  with  §  725  606 

§  725.495    Criteria  for  determining  a 
responsible  operator. 

(a)(1)  The  operator  responsible  for  the 
payment  of  benefits  in  a  claim 
adjudicated  under  this  part  (the 
"responsible  operator")  shall  be  the 
potentially  liable  operator,  as 
determined  in  accordance  with 
"^  725  494,  that  most  recently  employed 
the  miner 

(2)  If  more  than  one  potentially  liable 
operator  may  be  deemed  to  have 
employed  the  miner  most  recently,  then 
the  liability  for  any  benefits  payable  as 

a  result  of  such  employment  shall  be 
assigned  as  follows: 

(i)  First,  to  the  potentially  liable 
operator  that  directed,  controlled,  or 
supervised  the  miner: 

(ii)  Second,  to  any  potentially  liable 
operator  that  may  be  considered  a 
successor  operator  with  respect  to 
miners  employed  by  the  operator 
identified  in  paragraph  (a)(2)(i)  of  this 
section;  and 

(iii)  Third,  to  any  other  potentially 
liable  operator  which  may  be  deemed  to 
have  been  the  miners  most  recent 
employer  pursuant  to  §  725.493 

(3)  If  the  operator  that  most  recently 
employed  the  miner  may  not  be 
considered  a  potentially  liable  operator, 
as  determined  in  accordance  with 

^  725. 494.  the  responsible  operator  shall 
be  the  potentially  liable  operator  that 
next  most  recently  employed  the  miner 
Any  potentially  liable  operator  that 
employed  the  miner  for  at  least  one  dav 
after  December  31,  1969  may  he  deemed 
the  responsible  operator  if  no  more 
recent  employer  may  be  considered  a 
potentially  liable  operator 

(4)  If  the  miner's  most  recent 
employment  by  an  operator  ended  while 
the  operator  was  authorized  to  self- 
insure  its  liability  under  part  726  of  this 
title,  and  that  operator  no  longer 
possesses  sufficient  assets  to  secure  the 
payment  of  benefits,  the  provisions  of 
paragraph  (a)(3)  shall  be  inapplicable 
with  respect  to  any  operator  that 


employed  the  miner  only  before  he  was 
employed  by  such  self-insured  operator, 
if  no  operator  that  employed  the  miner 
after  his  employment  with  the  self- 
insured  operator  meets  the  conditions  of 
*»  725.494.  the  claim  of  the  miner  or  his 
survivor  shall  be  the  responsibility  of 
the  Black  Lung  Di.sabilitv  Trust  Fund. 

(b|  Except  as  provided  in  this  section 
and  §  725.408(a)(3).  with  respect  to  the 
adjudication  of  the  identity  of  a 
responsible  operator,  the  Director  shall 
bear  the  burden  of  proving  that  the 
responsible  operator  initially  found 
liable  for  the  payment  of  benefits 
pursuant  to  §  725.410  (the  "designated 
responsible  operator")  is  a  potentially 
liable  operator.  It  shall  be  presumed,  in 
the  absence  of  evidence  to  the  contrary, 
that  the  designated  responsible  operator 
is  capable  of  assuming  liability  for  the 
payment  of  benefits  in  accordance  with 
§  725.494(e). 

(c)  The  designated  responsible 
operator  shall  bear  the  burden  of 
proving  either: 

(1)  Tnat  it  does  not  possess  sufficient 
assets  to  secure  the  payment  of  benefits 
in  accordance  with  §  725.606;  or 

(2)  That  it  is  not  the  potentially  fiable 
operator  that  most  recently  employed 
the  miner  .Such  proof  must  include 
evidence  that  the  miner  was  employed 
as  a  miner  after  he  or  she  stopped 
working  for  the  designated  responsible 
operator  and  that  the  person  by  whom 
he  or  she  was  employed  is  a  potentially 
liable  operator  within  the  meaning  of 

§  725.494  In  order  to  establish  that  a 
more  recent  employer  is  a  potentially 
liable  operator,  the  designated 
responsible  operator  must  demonstrate 
that  the  more  recent  employer  possesses 
sufficient  assets  to  secure  the  payment 
of  benefits  in  accordance  with 
^  725.606  The  designated  responsible 
operator  may  satisfy  its  burden  by 
presenting  evidence  that  the  owner,  if 
the  more  recent  employer  is  a  sole 
proprietorship;  the  partners,  if  the  more 
recent  employer  is  a  partnership;  or  the 
president,  secretary,  and  treasurer,  if  the 
more  recent  employer  is  a  corporation 
that  failed  to  secure  the  payment  of 
benefits  pursuant  to  part  726  of  this 
subchapter,  possess  assets  sufficient  to 
secure  the  payment  of  benefits, 
provided  such  assets  may  be  reached  in 
a  proceeding  brought  under  subpart  I  of 
this  part 

(d)  In  any  case  referred  to  the  Office 
of  Administrative  Law  Judges  pursuant 
to  <}  725.421  in  which  the  operator 
finally  designated  as  responsible 
pursuant  to  §  725.418(d)  is  not  the 
operator  that  most  recently  employed 
the  miner,  the  re<:ord  shall  contain  a 
statement  from  the  district  director 
explaining  the  reasons  for  such 


designation.  If  the  reasons  include  the 
most  recent  employer's  failure  to  meet 
the  conditions  of  §  725.494(e),  the 
record  shall  also  contain  a  statement 
that  the  Office  has  searched  the  files  it 
maintains  pursuant  to  part  726,  and  that 
the  Office  has  no  record  of  insurance 
coverage  for  that  employer,  or  of 
authorization  to  self-insure,  that  meets 
the  conditions  of  §  725.494(e)(l}  or 
(e)(2).  Such  a  statement  shall  be  prima 
facie  evidence  that  the  most  recent 
employer  is  not  financially  capable  of 
assuming  its  liability  for  a  claim.  In  the 
absence  of  such  a  statement,  it  shall  be 
presumed  that  the  most  recent  employer 
is  financially  capable  of  assuming  its 
liability  for  a  claim. 

§  725.496    Special  claims  transferred  to  the 
fund. 

(a)  The  1981  amendments  to  the  Act 
amended  section  422  of  the  Act  and 
transferred  liability  for  payment  of 
certain  special  claims  from  operators 
and  carriers  to  the  fund.  These 
provisions  apply  to  claims  which  were 
denied  before  March  1,  1978,  and  which 
have  been  or  will  be  approved  in 
accordance  with  section  435  of  the  Act. 

fb)  Section  402(i)  of  the  Act  defines 
three  classes  of  denied  claims  subject  to 
the  transfer  provisions: 

(1)  Claims  filed  with  and  denied  by 
the  Social  Security  Administration 
before  March  1,  1978; 

(2)  Claims  filed  with  the  Department 
of  Labor  in  which  the  claimant  was 
notified  by  the  Department  of  an 
administrative  or  informal  denial  before 
March  1,  1977,  and  in  which  the 
claimant  did  not  within  one  year  of 
such  notification  either: 

(i)  Request  a  hearing;  or 

(ii)  Present  additional  evidence;  or 

(iii)  Indicate  an  intention  to  present 
additional  evidence;  or 

(iv)  Request  a  modification  or 
reconsideration  of  the  denial  on  the 
ground  of  a  change  in  conditions  or 
because  of  a  mistake  in  a  determination 
of  fact; 

(3)  Claims  filed  with  the  Department 
of  Labor  and  denied  under  the  law  in 
effect  prior  to  the  enactment  of  the 
Black  Lung  Benefits  Reform  Act  of  1977, 
that  is.  before  March  1,  1978,  following 
a  formal  hearing  before  an 
administrative  law  judge  or 
administrative  review  before  the 
Benefits  Review  Board  or  review  before 
a  United  States  Court  of  Appeals. 

(c)  Where  more  than  one  claim  was 
filed  with  the  Social  Security 
Administration  and/or  the  Department 
of  Labor  prior  to  March  1.  1978,  by  or 
on  behalf  of  a  miner  or  a  surviving 
dependent  of  a  miner,  unless  such 
claims  were  required  to  be  merged  by 
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the  agency's  regulations,  the  procedural 
history  of  each  such  claim  must  be 
considered  separately  to  determine 
whether  the  claim  is  subject  to  the 
transfer  of  liability  provisions. 

(d)  For  a  claim  filed  with  and  denied 
by  the  Social  Security  Administration 
prior  to  March  1,  1978,  to  come  within 
the  transfer  provisions,  such  claim  must 
have  been  or  must  be  approved  imder 
the  provisions  of  section  435  of  the  Act. 
No  claim  filed  with  and  denied  by  the 
Social  Security  Administration  is 
subject  to  the  transfer  of  liability 
provisions  unless  a  request  was  made  by 
or  on  behalf  of  the  claimant  for  review 
of  such  denied  claim  under  section  435. 
Such  review  must  have  been  requested 
by  the  filing  of  a  valid  election  card  or 
other  equivalent  document  with  the 
Social  Security  Administration  in 
accordance  with  section  435(a)  and  its 
implementing  regulations  at  20  CFR 
410.700  through  410.707. 

(e)  Where  a  claim  filed  with  the 
Department  of  Labor  prior  to  March  1, 
1977,  was  subjected  to  repeated 
administrative  or  informal  denials,  the 
last  such  denial  issued  during  the 
pendency  of  the  claim  determines 
whether  the  claim  is  subject  to  the 
transfer  of  liability  provisions. 

(f)  Where  a  miner's  claim  comes 
within  the  transfer  of  liability 
provisions  of  the  1981  amendments  the 
fund  is  also  liable  for  the  payment  of 
any  benefits  to  which  the  miner's 
dependent  siu'vivors  are  entiUed  after 
the  miner's  death.  However,  if  the 
survivor's  entitiement  was  established 
on  a  separate  claim  not  subject  to  the 
transfer  of  liability  provisions  prior  to 
approval  of  the  miner's  claim  under 
section  435,  the  party  responsible  for 
the  payment  of  such  survivors'  benefits 
shall  not  be  relieved  of  that 
responsibility  because  the  miner's  claim 
was  ultimately  approved  and  found 
subject  to  the  transfer  of  liability 
provisions. 

§  725.497    Procedures  in  special  claims 
transferred  to  ttie  fund. 

(a)  General.  It  is  the  purpose  of  this 
section  to  define  procedures  to  expedite 
the  handling  and  disposition  of  claims 
affected  by  the  benefit  liability  transfer 
provisions  of  Section  205  of  the  Black 
Lung  Benefits  Amendments  of  1981. 

^Action  by  the  Department.  The 
OWCP  shall,  in  accordance  with  the 
criteria  contained  in  §  725.496,  review 
each  claim  which  is  or  may  be  affected 
by  the  provisions  of  Section  205  of  the 
Black  Limg  Benefits  Amendments  of 
1981.  Any  party  to  a  claim,  adjudication 
officer,  or  adjudicative  body  may 
request  that  such  a  review  be  conducted 
and  that  the  record  be  supplemented 


with  any  additional  documentation 
necessary  for  an  informed  consideration 
of  the  transferability  of  the  claim.  Where 
the  issue  of  the  transferability  of  the 
claim  can  not  be  resolved  by  agreement 
of  the  parties  and  the  evidence  of  record 
is  not  sufficient  for  a  resolution  of  the 
issue,  the  hearing  record  may  be 
reopened  or  the  case  remanded  for  the 
development  of  the  additional  evidence 
concerning  the  procedural  history  of  the 
claim  necessary  to  such  resolution. 
Such  determinations  shall  be  made  on 
an  expedited  basis. 

(c)  Dismissal  of  operators.  If  it  is 
determined  that  a  coal  mine  operator  or 
insurance  carrier  which  previously 
participated  in  the  consideration  or 
adjudication  of  any  claim,  may  no 
longer  be  found  liable  for  the  payment 
of  benefits  to  the  claimant  by  reason  of 
section  205  of  the  Black  Lung  Benefits 
Amendments  of  1981,  such  operator  or 
carrier  shall  be  promptly  dismissed  as  a 
party  to  the  claim.  The  dismissal  of  an 
operator  or  carrier  shall  be  concluded  at 
the  earliest  possible  time  and  in  no 
event  shall  an  operator  or  carrier 
participate  as  a  necessary  party  in  any 
claim  for  which  only  the  fund  may  be 
liable. 

(d)  Procedure  following  dismissal  of 
an  operator.  After  it  has  been 
determined  that  an  operator  or  carrier 
must  be  dismissed  as  a  party  in  any 
claim  in  accordance  with  this  section, 
the  Director  shall  take  such  action  as  is 
authorized  by  the  Act  to  bring  about  the 
proper  and  expeditious  resolution  of  the 
claim  in  light  of  all  relevant  medical 
and  other  evidence.  Action  to  be  taken 
in  this  regard  by  the  Director  may 
include,  but  is  not  limited  to,  the 
assignment  of  the  claim  to  the  Black 
Limg  Disability  Trust  Fund  for  the 
payment  of  benefits,  the  reimbursement 
of  benefits  previously  paid  by  an 
operator  or  carrier  if  appropriate,  the 
defense  of  the  claim  on  behalf  of  the 
fund,  or  proceedings  authorized  by 
§725.310. 

(e)  Any  claimant  whose  claim  has 
been  subsequently  denied  in  a 
modification  proceeding  will  be  entitied 
to  expedited  review  of  the  modification 
decision.  Where  a  formal  hearing  was 
previously  held,  the  claimant  may 
waive  his  right  to  a  further  hearing  and 
ask  that  a  decision  be  made  on  the 
record  of  the  prior  hearing,  as 
supplemented  by  any  additional 
docimientary  evidence  which  the 
parties  wish  to  introduce  and  briefs  of 
the  parties,  if  desired.  In  any  case  in 
which  the  claimant  waives  his  right  to 

a  second  hearing,  a  decision  and  order 
must  be  issued  within  30  days  of  the 
date  upon  which  the  parties  agree  the 
record  has  been  completed. 


Subpart  H — Payment  of  Benefits 
Generai  Provisions 

§  725.501     Payment  provisions  generally. 

The  provisions  of  this  subpart  govern 
the  payment  of  benefits  to  claimants 
whose  claims  are  approved  for  payment 
under  section  415  and  part  C  of  title  IV 
of  the  Act  or  approved  after  review 
under  section  435  of  the  Act  and  part 
727  of  this  subchapter  (see  §  725.4(d)). 

§  725.502    When  benefit  payments  are  due; 
manner  of  payment. 

(a)(1)  Except  with  respect  to  benefits 
paid  by  the  fund  pursuant  to  an  initial 
determination  issued  in  accordance 
with  §  725.418  (see  §  725.522),  benefits 
under  the  Act  shall  be  paid  when  they 
become  due.  Benefits  shall  be 
considered  due  after  the  issuance  of  an 
effective  order  requiring  the  payment  of 
benefits  by  a  district  director, 
administrative  law  judge.  Benefits 
Review  Board,  or  court,  notwithstanding 
the  pendency  of  a  motion  for 
reconsideration  before  an  administrative 
law  judge  or  an  appeal  to  the  Board  or 
court,  except  that  benefits  shall  not  be 
considered  due  where  the  payment  of 
such  benefits  has  been  stayed  by  the 
Benefits  Review  Board  or  appropriate 
court.  An  effective  order  shall  remain  in 
effect  unless  it  is  vacated  by  an 
administrative  law  judge  on 
reconsideration,  or,  upon  review  under 
section  21  of  the  LHWCA,  by  the 
Benefits  Review  Board  or  an  appropriate 
court,  or  is  superseded  by  an  effective 
order  issued  pursuant  to  §  725.310. 

(2)  A  proposed  order  issued  by  a 
district  director  pursuant  to  §  725.418 
becomes  effective  at  the  expiration  of 
the  thirtieth  day  thereafter  if  no  party 
timely  requests  revision  of  the  proposed 
decision  and  order  or  a  hearing  (see 
§  725.419).  An  order  issued  by  an 
administrative  law  judge  becomes 
effective  when  it  is  filed  in  the  office  of 
the  district  director  (see  §  725.479).  An 
order  issued  by  the  Benefits  Review 
Board  shall  become  effective  when  it  is 
issued.  An  order  issued  by  a  court  shall 
become  effective  in  accordance  with  the 
rules  of  the  court. 

(b)(1)  While  an  effective  order 
requiring  the  payment  of  benefits 
remains  in  effect,  monthly  benefits,  at 
the  rates  set  forth  in  §  725.520,  shall  be 
due  on  the  fifteenth  day  of  the  month 
following  the  month  for  which  the 
benefits  are  payable.  For  example, 
benefits  payable  for  the  month  of 
January  shall  be  due  on  the  fifteenth  day 
of  February. 

(2)  Within  30  days  after  the  issuance 
of  an  effective  order  requiring  the 
payment  of  benefits,  the  district  director 
shall  compute  the  amount  of  benefits 
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payable  for  periods  prior  to  the  effet  tive 
date  of  the  order,  in  addition  to  any 
interest  payable  for  such  periods  (see 
^  725.608).  and  shall  so  notifv  the 
parties.  .\nv  computation  made  by  the 
district  director  under  this  paragraph 
shall  strictly  observe  the  terms  of  the 
order  Benefits  and  interest  payable  for 
such  periods  shall  be  due  on  the 
thirtieth  day  following  issuance  of  the 
district  director's  computation.  A  copy 
of  the  current  table  of  applicable  interest 
rates  shall  be  attached  to  the 
computation. 

(c)  Benefits  are  payable  for  monthly 
periods  and  shall  be  paid  directly  to  an 
eligible  claimant  or  his  or  her 
representatiye  payee  (see  ^  71i5  510) 
beginning  with  the  month  during  which 
eligibility  begins.  Benefit  payments 
shall  terminate  with  the  month  before 
the  month  during  which  eligibility 
terminates.  If  a  claimant  dies  in  the  first 
month  during  which  all  requirements 
for  eligibility  are  met.  benefits  shall  be 
paid  for  that  month 

§  725.503    Data  from  which  benefits  are 
payable. 

(a)  In  accordance  with  the  provisions 
of  section  6{a)  of  the  Longshore  Act  as 
incorporated  by  section  422(a)  of  the 
Act,  and  except  as  provided  in 

§  725.504.  the  provisions  of  this  section 
shall  be  applicable  in  determining  the 
date  from  which  benefits  are  payable  to 
an  eligible  claimant  for  any  claim  filed 
after  March  .31,  1980.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  date  from  which  benefits  are 
payable  for  any  claim  approved  under 
part  727  shall  be  determined  in 
accordance  with  §727.302  (see 
§  725.4(d)). 

(b)  Miner  s  claim.  Benefits  are  payable 
to  a  miner  who  is  entitled  beginning 
with  the  month  of  onset  of  total 
disability  due  to  pneumoconiosis 
arising  out  of  coal  mine  employment. 
Where  the  evidence  does  not  establish 
the  month  of  onset,  benefits  shall  be 
payable  to  such  miner  beginning  with 
the  month  during  which  the  claim  was 
filed.  In  the  case  of  a  miner  who  filed 

a  claim  before  January  1,  1982,  benefits 
shall  be  payable  to  the  miner's  eligible 
survivor  (if  any)  beginning  with  the 
month  in  which  the  miner  died. 

(c)  Survivor's  claim.  Benefits  are 
payable  to  a  survivor  who  is  entitled 
beginning  with  the  month  of  the  miner's 
death,  or  [anuary  1.  1974,  whichever  is 
later. 

(d)  If  a  claim  is  awarded  pursuant  to 
section  22  of  the  Longshore  Act  and 

§  725.310,  then  the  date  from  which 
benefits  are  payable  shall  be  determined 
as  follows: 


(1)  Mistakf  in  fact  The  provisions  of 
paragraphs  (h)  or  (c)  of  this  section,  as 
applicable,  shall  govern  the 
determination  of  the  date  from  which 
benefits  are  payable. 

(2)  Changf  in  conditions.  Benefits  are 
payable  to  a  miner  beginning  with  the 
month  of  onset  of  total  disability  due  to 
piieumotiiniosis  arising  out  of  coal  mine 
^'mployment.  provided  that  no  benefits 
shall  be  payable  for  any  month  prior  to 
the  effective  date  of  the  most  recent 
denial  of  the  claim  by  a  district  director 
or  administrative  law  judge.  Where  the 
evidence  does  not  establish  the  month 
of  onset,  benefits  shall  be  payable  to 
such  miner  from  the  month  in  which 
the  claimant  requested  modification. 

(e)  In  the  case  of  a  claim  filed  between 
|uly  1,  1973,  and  December  31.  1973, 
benefits  shall  be  payable  as  provided  by 
this  stKition,  except  to  the  extent 
prohibited  by  §  727.303  (see  §  725.4(d)). 

(f)  No  benefits  shall  be  payable  with 
respect  to  a  claim  filed  after  December 
31,  1973  (a  part  C  claim),  for  any  period 
of  eligibility  occurring  before  January  1. 
1974. 

(g)  Each  decision  and  order  awarding 
benefits  shall  indicate  the  month  from 
which  benefits  are  payable  to  the 
eligible  claimant. 

§  725.504    Payments  to  a  claimant 
employed  as  a  miner. 

(a)  In  the  case  of  a  claimant  who  is 
employed  as  a  miner  (see  §  725.202)  at 
the  time  of  a  final  determination  of  such 
miner's  eligibility  for  benefits,  no 
benefits  shall  be  payable  unless: 

(1)  The  miner's  eligibility  is 
established  under  section  411(c)(3)  of 
the  Act;  or 

(2)  the  miner  terminates  his  or  her 
coal  mine  employment  within  1  year 
from  the  date  of  the  final  determination 
of  the  claim. 

(b)  If  the  eligibility  of  a  working  miner 
is  established  under  section  411(c)(3)  of 
the  Act.  benefits  shall  be  payable  as  is 
otherwise  provided  in  this  part.  If 
eligibility  cannot  be  established  under 
section  411(c)(3),  and  the  miner 
continues  to  be  employed  as  a  miner  in 
any  capacity  for  a  period  of  less  than  1 
year  after  a  final  determination  of  the 
claim,  benefits  shall  be  payable 
beginning  with  the  month  during  which 
the  miner  ends  his  or  her  coal  mine 
employment.  If  the  miner's  employment 
continues  for  more  than  1  year  after  a 
final  determination  of  eligibility,  such 
determination  shall  be  considered  a 
denial  of  benefits  on  the  basis  of  the 
miner's  continued  employment,  and  the 
miner  may  seek  benefits  only  as 
provided  in  §  725.310.  if  applicable,  or 
by  filing  a  new  claim  under  this  part. 
The  provisions  of  Subparts  E  and  F  of 


this  part  shall  be  applicable  to  claims 
considered  under  this  section  as  is 
appropriate. 

fc)  In  any  case  where  the  miner 
returns  to  coal  mine  or  comparable  and 
gainful  work,  the  payments  to  such 
miner  shall  be  suspended  and  no 
benefits  shall  be  payable  (except  as 
provided  in  section  411(c)(3)  of  the  Act) 
for  the  period  during  which  the  miner 
continues  to  work.  If  the  miner  again 
terminates  employment,  the  district 
director  may  require  the  miner  to 
submit  to  further  medical  examination 
before  authorizing  the  payment  of 
benefits. 

§  725.505    Payees. 

Benefits  may  be  paid,  as  appropriate, 
to  a  beneficiary,  to  a  qualified 
dependent,  or  to  a  representative 
authorized  under  this  subpart  to  receive 
payments  on  behalf  of  such  beneficiary 
or  dependent. 

§  725.506    Payment  on  behalf  of  anotfier; 
"legal  guardian"  defined. 

Benefits  are  paid  only  to  the 
beneficiary,  his  or  her  representative 
payee  (see  §  725.510)  or  his  or  her  legal 
guardian.  As  used  in  this  section,  "legal 
guardian"  means  an  individual  who  has 
been  appointed  by  a  court  of  competent 
jurisdiction  or  otherwise  appointed 
pursuant  to  law  to  assume  control  of 
and  responsibility  for  the  care  of  the 
beneficiary,  the  management  of  his  or 
her  estate,  or  both. 

§  725.507    Guardian  for  minor  or 
incompetent. 

An  adjudication  officer  may  require 
that  a  legal  guardian  or  representative  be 
appointed  to  receive  benefit  payments 
payable  to  any  person  who  is  mentally 
incompetent  or  a  minor  and  to  exercise 
the  powers  granted  to,  or  to  perform  the 
duties  otherwise  required  of  such 
person  under  the  Act. 

§725.510    Repreeentative  payee. 

(a)  If  the  district  director  determines 
that  the  best  interests  of  a  beneficiary 
are  served  thereby,  the  district  director 
may  certify  the  payment  of  such 
beneficiary's  benefits  to  a  representative 
payee. 

(b)  Before  any  amount  shall  be 
certified  for  payment  to  any 
representative  payee  for  or  on  behalf  of 
a  beneficiary,  such  representative  payee 
shall  submit  to  the  district  director  such 
evidence  as  may  be  required  of  his  or 
her  relationship  to,  or  his  or  her 
responsibility  for  the  care  of,  the 
beneficiary  on  whose  behalf  payment  is 
to  be  made,  or  of  his  or  her  authority  to 
receive  such  a  payment.  The  district 
director  may,  at  any  time  thereafter, 
require  evidence  of  the  continued 


existence  of  such  relationship, 
responsibility,  or  authority.  If  a  person 
requesting  representative  payee  status 
fails  to  submit  the  required  evidence 
within  a  reasonable  period  of  time  after 
it  is  requested,  no  further  payments 
shall  be  certified  to  him  or  her  on  behalf 
of  the  beneficiary  unless  the  required 
evidence  is  thereafter  submitted. 

(c)  All  benefit  payments  made  to  a 
representative  payee  shall  be  available 
only  for  the  use  and  benefit  of  the 
beneficiar}',  as  defined  in  §  725.511. 

§  725.51 1     Use  and  benefit  defined. 

(a)  Payments  certified  to  a 
representative  payee  shall  be  considered 
as  having  been  applied  for  the  use  and 
benefit  of  the  beneficiary  when  they  are 
used  for  the  beneficiary's  current 
maintenance — i.e.,  to  replace  current 
income  lost  because  of  the  disability  of 
the  beneficiary.  Where  a  beneficiary  is 
receiving  care  in  an  institution,  current 
maintenance  shall  include  the 
customary  charges  made  by  the 
institution  and  charges  made  for  the 
current  and  foreseeable  needs  of  the 
beneficiary  which  are  not  met  by  the 
institution. 

(b)  Payments  certified  to  a 
representative  payee  which  are  not 
needed  for  the  current  maintenance  of 
the  beneficiary,  except  as  they  may  be 
used  under  §  725.512,  shall  be 
conserved  or  invested  on  the 
beneficiary's  behalf.  Preferred 
investments  are  U.S.  savings  bonds 
which  shall  be  purchased  in  accordance 
with  applicable  regulations  of  the  U.S. 
Treasury  Department  (31  CFR  part  315). 
Surplus  funds  may  also  be  invested  in 
accordance  with  the  rules  applicable  to 
investment  of  trust  estates  by  trustees. 
For  example,  surplus  funds  may  be 
deposited  in  an  interest  or  dividend 
bearing  account  in  a  bank  or  trust 
company  or  in  a  savings  and  loan 
association  if  the  account  is  either 
federally  insured  or  is  otherwise  insured 
in  accordance  with  State  law 
requirements.  Surplus  funds  deposited 
in  an  interest  or  dividend  bearing 
account  in  a  bank  or  trust  company  or 
in  a  savings  and  loan  association  must 
be  in  a  form  of  account  which  clearly 
shows  that  the  representative  payee  has 
only  a  fiduciary,  and  not  a  personal, 
interest  in  the  funds.  The  preferred 
forms  of  such  accounts  are  as  follows: 

Name  of  beneficiary    

by  (Name  of  representative  payee) 

representative  payee, 
or  (Name  of  beneficiary) 
by  (Name  of  representative  payee)  trustee. 

U.S.  savings  bonds  purchased  with  surplus 
funds  by  a  representative  payee  for  an 
incapacitated  adult  beneficiary  should  be 
registered  as  follows:  (Name  of  beneficiary] 


(Social  Security  No.),  for  whom  (Name  of 
payee)  is  representative  payee  for  black  lung 
benefits. 

§  725.51 2    Support  of  legally  dependent 
spouse,  child,  or  parent. 

If  current  maintenance  needs  of  a 
beneficiary  are  being  reasonably  met,  a 
relative  or  other  person  to  whom 
payments  are  certified  as  representative 
payee  on  behalf  of  the  beneficiary  may 
use  part  of  the  payments  so  certified  for 
the  support  of  the  legally  dependent 
spouse,  a  legally  dependent  child,  or  a 
legally  dependent  parent  of  the 
beneficiary. 

§725.513    Accountability;  transfer. 

(a)  The  district  director  may  require  a 
representative  payee  to  submit  periodic 
reports  including  a  full  accounting  of 
the  use  of  all  benefit  payments  certified 
to  a  representative  payee.  If  a  requested 
report  or  accounting  is  not  submitted 
within  the  time  allowed,  the  district 
director  shall  terminate  the  certification 
of  the  representative  payee  and 
thereafter  payments  shall  be  made 
directly  to  the  beneficiary.  A 
certification  which  is  terminated  under 
this  section  may  be  reinstated  for  good 
cause,  provided  that  all  required  reports 
are  supplied  to  the  district  director. 

(b)  A  representative  payee  who  has 
conserved  or  invested  funds  from 
payments  under  this  part  shall,  upon 
the  direction  of  the  district  director, 
transfer  any  such  funds  (including 
interest)  to  a  successor  payee  appointed 
by  the  district  director  or,  at  the  option 
of  the  district  director,  shall  transfer 
such  funds  to  the  Office  for 
recertification  to  a  successor  payee  or 
the  beneficiary. 

§  725.51 4    Certification  to  dependent  of 
augmentation  portion  of  benefit. 

(a)  If  the  basic  benefit  of  a  miner  or 
of  a  surviving  spouse  is  augmented 
because  of  one  or  more  dependents,  and 
it  appears  to  the  district  director  that  the 
best  interests  of  such  dependent  would 
be  served  thereby,  or  that  the  augmented 
benefit  is  not  being  used  for  the  use  and 
benefit  (as  defined  in  this  subpart)  of  the 
augmentee,  the  district  director  may 
certify  payment  of  the  amount  of  such 
augmentation  (to  the  extent  attributable 
to  such  dependent)  to  such  dependent 
directly,  or  to  a  legal  guardian  or  a 
representative  payee  for  the  use  and 
benefit  of  such  dependent. 

(b)  Any  request  to  the  district  director 
to  certify  separate  payment  of  the 
amount  of  an  augmentation  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  in  writing  on  such  form 
and  in  accordance  with  such 
instructions  as  are  prescribed  by  the 
Office. 


(c)  The  district  director  shall  specify 
the  terms  and  conditions  of  any 
certification  authorized  under  this 
section  and  may  terminate  any  such 
certification  where  appropriate. 

(d)  Any  payment  made  under  this 
section,  if  otherwise  valid  under  the 
Act,  is  a  complete  settlement  and 
satisfaction  of  all  claims,  rights,  and 
interests  in  and  to  such  payment,  except 
that  such  payment  shall  not  be 
construed  to  abridge  the  rights  of  any 
party  to  recoup  any  overpayment  made. 

§  725.51 5    Assignment  and  exemption  from 
claims  of  creditors. 

(a)  Except  as  provided  by  the  Act  and 
this  part,  no  assignment,  release,  or 
commutation  of  benefits  due  or  payable 
under  this  part  by  a  responsible  operator 
shall  be  valid,  and  all  benefits  shall  be 
exempt  from  claims  of  creditors  and 
from  levy,  execution,  and  attachment  or 
other  remedy  or  recovery  or  collection 
of  a  debt,  which  exemption  may  not  be 
waived. 

(b)  Notwithstanding  any  other 
provision  of  law,  benefits  due  from,  or 
payable  bv.  the  Black  Lung  Disability 
Trust  Fund  under  the  Act  and  this  part 
to  a  claimant  shall  be  subject  to  legal 
process  brought  for  the  enforcement 
against  the  claimant  of  his  or  her  legal 
obligations  to  provide  child  support  or 
make  alimony  payments  to  the  same 
extent  as  if  the  fund  was  a  private 
person. 

Benefit  Rates 

§725.520    Computation  of  benefits. 

(a)  Basic  rate.  The  amount  of  benefits 
payable  to  a  beneficiary  for  a  month  is 
determined,  in  the  first  instance,  by 
computing  the  "basic  rate."  The  basic 
rate  is  equal  to  37'  -  percent  of  the 
monthly  pay  rate  for  Federal  employees 
in  GS-2,  step  1.  That  rate  for  a  month 

is  determined  by: 

(1)  Ascertaining  the  lowest  annual 
rate  of  pay  (step  1)  for  Grade  GS-2  of  the 
General  Schedule  applicable  to  such 
month  (see  5  U.S. C.  5332); 

(2)  Ascertaining  the  monthly  rate 
thereof  by  dividing  the  amount 
determined  in  paragraph  (a)(1)  of  this 
section  by  12;  and 

(3)  Ascertaining  the  basic  rate  under 
the  Act  by  multiplying  the  amount 
determined  in  paragraph  (a)(2)  of  this 
section  by  0.375  (that  is,  by  37'  j 
percent). 

(b)  Basic  benefit.  When  a  miner  or 
surviving  spouse  is  entiUed  to  benefits 
for  a  month  for  which  he  or  she  has  no 
dependents  who  qualifi.'  under  this  part 
and  when  a  surviving  child  of  a  miner 
or  spouse,  or  a  parent,  brother,  or  sister 
of  a  miner,  is  entitled  to  benefits  for  a 
month  for  which  he  or  she  is  the  only 
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beneficiarv-  entitled  to  benefits,  the 
amount  of  benefits  to  which  such 
beneficiary  is  entitled  is  equal  to  the 
basic  rate  as  computed  in  accordance 
with  this  section  (raised,  if  not  a 
multiple  of  10  cents,  to  the  next  high 
multiple  of  10  cents).  This  amount  is 
referred  to  as  the  "basic  benefit." 

(c)  Augmented  benefit.  (1)  When  a 
miner  or  surviving  spouse  is  entitled  to 
benefits  for  a  month  for  which  he  or  she 
has  one  or  more  dependents  who 
qualify  under  this  part,  the  amount  of 
benefits  to  which  such  miner  or 
surviving  spouse  is  entitled  is  increased. 
This  increase  is  referred  to  as  an 
"augmentation." 

(2)  The  benefits  of  a  miner  or 
surviving  spouse  are  augmented  to  take 
account  of  a  particular  dependent 
beginning  with  the  first  month  in  whi(  h 
such  dependent  satisfies  the  conditions 
set  forth  in  this  part,  and  continues  to 
be  augmented  through  the  month  before 
the  month  in  which  such  dependent 
ceases  to  satisfy  the  conditions  set  forth 
in  this  part,  e.xcept  in  the  case  of  a  child 
who  qualifies  as  a  dependent  because  he 
or  she  is  a  student  In  the  latter  case. 
such  benefits  continue  to  be  augmented 
through  the  month  before  the  first 
month  during  no  part  of  which  he  or  she 
qualifies  as  a  student 

(3)  The  basic  rate  is  augmented  by  50 
percent  for  one  such  dependent.  75 
percent  for  two  such  dependents,  and 
100  percent  for  three  rjr  more  such 
dependents. 

(d)  Sunivor  benefits  As  used  in  this 
section,  "survivor"  means  a  surviving 
child  of  a  miner  or  surviving  spouse,  or 
a  surviving  parent,  brother,  or  sister  of 
a  miner,  who  establishes  entitlement  to 
benefits  under  this  part. 

(e)  Computation  and  rounding  (1) 
Any  computation  prescribed  by  this 
section  is  made  to  the  third  decimal 
place. 

(2)  Monthly  benefits  are  payable  in 
multiples  of  10  cents.  Therefore,  a 
monthly  payment  of  amounts  derived 
under  paragraph  (c)(3)  of  this  section 
which  is  not  a  multiple  of  10  cents  is 
increased  to  the  next  higher  multiple  of 
10  cents 

(3)  Since  a  fraction  of  a  cent  is  not  a 
multiple  of  10  cents,  such  an  amount 
which  contains  a  fraction  in  the  third 
decimal  place  is  raised  to  the  next 
higher  multiple  of  10  cents. 

(f)  Eligibility-  based  on  the  coal  mine 
employment  of  more  than  one  miner. 
Where  an  individual,  for  any  month,  is 
entitled  (and/or  qualifies  as  a  dependent 
for  purposes  of  augmentation  of 
benefits)  based  on  the  disabilitv  or  death 
due  to  pneumoconiosis  arising  out  of 
the  coal  mine  employment  of  more  than 
one  miner,  the  benefit  payable  to  or  on 


behalf  of  such  individual  shall  be  at  a 
rate  equal  to  the  highest  rate  of  benefits 
for  which  entitlement  is  established  by 
reason  of  eligibility  as  a  beneficiarv'.  or 
by  reason  of  his  or  her  qualification  as 
a  dependent  for  augmentation  of  benefit 
purposes. 

§725.521     Commutation  of  payments;  lump 
sum  awards. 

(a)  Whenever  the  district  director 
determines  that  it  is  in  the  interest  of 
justice,  the  liability  for  benefits  or  any 
part  thereof  as  determined  bv  a  final 
adjudication,  may.  with  the  approval  of 
the  Director,  be  discharged  by  the 
payment  of  a  lump  sum  equal  to  the 
present  value  of  future  benefit  payments 
commuted,  computed  at  4  percent  true 
discount  compounded  annually. 

(b)  .\pplications  for  commutation  of 
future  payments  of  benefits  shall  be 
made  to  the  distrit:t  director  in  the 
manner  prescribed  by  the  district 
director.  If  the  district  director 
determines  that  an  award  of  a  lump  sum 
payment  of  such  benefits  would  be  in 
the  interest  of  justice,  he  or  she  shall 
refer  such  application,  together  with  the 
reasons  in  support  of  such 
determination,  to  the  Director  for 
consideration. 

(c)  The  Director  shall,  in  his  or  her 
discretion,  grant  or  denv  the  application 
for  commutation  of  payments.  Such 
decision  may  be  appealed  to  the 
Benefits  Review  Board. 

(d)  The  computation  of  all 
commutations  of  such  benefits  shall  be 
made  by  the  ()W(;P  For  this  purpose 
the  file  shall  contain  the  date  of  birth  of 
the  person  on  whose  behalf 
commutaticui  is  sought,  as  well  as  the 
date  upon  which  such  commutation 
shall  be  effective 

(e)  For  purposes  of  determining  the 
amount  of  any  lump  sum  award,  the 
probability  of  the  death  of  the  disabled 
miner  and/or  other  persons  entitled  to 
benefits  before  the  expiration  of  the 
period  during  which  he  or  she  is 
entitled  to  benefits,  shall  be  determined 
in  accordance  with  the  most  current 
United  States  Life  Tables,  as  developed 
by  the  Department  of  Health,  Education, 
and  Welfare,  and  the  probability  of  the 
remarriage  of  a  surviving  spouse  shall 
be  determined  in  accordance  with  the 
remarriage  tables  of  the  Dutch  Royal 
Insurance  Institution.  The  probability  of 
the  happening  <3f  any  other  contingency 
affecting  the  amount  or  duration  of  the 
compensation  shall  be  disregarded. 

(f)  In  the  event  that  an  operator  or 
carrier  is  adjudicated  liable  for  the 
payment  of  benefits,  such  operator  or 
carrier  shall  he  notified  of  and  given  an 
opportunity  to  participate  in  the 
proceedings  to  determine  whether  a 


lump  sum  award  shall  be  made.  Such 
operator  or  carrier  shall,  in  the  event  a 
lump  sum  award  is  made,  tender  full 
and  prompt  payment  of  such  award  to 
the  claimant  as  though  such  award  were 
a  final  payment  of  monthly  benefits. 
E.xcept  as  provided  in  paragraph  (g)  of 
this  section,  such  lump  sum  award  shall 
forever  discharge  such  operator  or 
carrier  from  its  responsibility  to  make 
monthly  benefit  payments  under  the  Act 
to  the  person  who  has  requested  such 
lump-sum  award.  In  the  event  that  an 
operator  or  carrier  is  adjudicated  liable 
for  the  payment  of  benefits,  such 
operator  or  carrier  shall  not  be  liable  for 
any  portion  of  a  commuted  or  lump  sum 
award  predicated  upon  benefits  due  any 
claimant  prior  to  January  1.  1974. 

(g)  In  the  event  a  lump-sum  award  is 
approved-under  this  section,  such 
award  shall  not  operate  to  discharge  an 
operator  carrier,  or  the  fund  from  any 
responsibility  imposed  by  the  Act  for 
the  payment  of  medical  benefits  to  an 
eligible  miner. 

§  725.522     Payments  prior  to  final 
adjudication. 

(a)  If  an  operator  or  carrier  fails  or 
refiises  to  commence  the  payment  of 
benefits  within  30  days  of  issuance  of  an 
initial  determination  of  eligibility  by  the 
district  director  (see  §  725.420),  or  fails 
or  refuses  to  commence  the  payment  of 
any  benefits  due  pursuant  to  an  effective 
order  by  a  district  director, 
administrative  law  judge.  Benefits 
Review  Board,  or  court,  the  fund  shall 
commence  the  payment  of  such  benefits 
and  shall  continue  such  payments  as 
appropriate.  In  the  event  that  the  fund 
undertakes  the  payment  of  benefits  on 
behalf  of  an  operator  or  carrier,  the 
provisions  of  §§  725.601  through 
725.609  shall  be  applicable  to  such 
operator  or  carrier. 

(b)  If  benefit  payments  are 
commenced  prior  to  the  final 
adjudication  of  the  claim  and  it  is  later 
determined  by  an  administrative  law 
judge,  the  Board,  or  court  that  the 
claimant  was  ineligible  to  receive  such 
payments,  such  payments  shall  be 
considered  overpayments  pursuant  to 
§  725.540  and  may  be  recovered  in 
accordance  with  the  provisions  of  this 
subpart. 

Special  Provisions  for  Operator 
Payments 

§  725.530    Operator  payments;  generally. 

(a)  Benefits  payable  by  an  operator  or 
carrier  pursuant  to  an  effective  order 
issued  by  a  district  director, 
administrative  law  judge.  Benefits 
Review  Board,  or  court,  or  by  an 
operator  that  has  agreed  that  it  is  liable 
for  the  payment  of  benefits  to  a 


claimant,  shall  be  paid  by  the  operator 
or  carrier  immediately  when  they 
become  due  (see  §  725.5t)2(b)}.  An 
operator  that  fails  to  pay  any  benefits 
that  are  due.  with  interest,  shall  be 
considered  in  default  with  respect  to 
those  benefits,  and  the  provisions  of 
§  725.605  of  this  part  shall  be 
applicable.  In  addition,  a  claimant  who 
does  not  receive  any  benefits  within  10 
days  of  the  date  they  become  due  is 
entitled  to  additional  compensation 
equal  to  twenty  percent  of  those  benefits 
(see  §  725.607).  Arrangements  for  the 
payment  of  medical  costs  shall  be  made 
by  such  operator  or  carrier  in 
accordance  with  the  provisions  of 
subpart  J  of  this  part. 

(b)  Benefit  payments  made  by  an 
operator  or  carrier  shall  be  made 
directly  to  the  person  entitled  thereto  or 
a  representative  payee  if  authorized  by 
the  district  director.  The  payment  of  a 
claimant's  attorney's  fee,  if  any  is 
awarded,  shall  be  made  directly  to  such 
attorney.  Reimbursement  of  the  fund, 
including  interest,  shall  be  paid  directly 
to  the  Secretary  on  behalf  of  the  fund. 

§  725.531     Receipt  for  payment 

Any  individual  receiving  benefits 
under  the  Act  in  his  or  her  own  right, 
or  as  a  representative  payee,  or  as  the 
duly  appointed  agent  for  the  estate  of  a 
deceased  beneficiary,  shall  execute 
receipts  for  benefits  paid  by  any 
operator  which  shall  be  produced  by 
such  operator  for  inspection  whenever 
the  district  director  requires.  A  canceled 
check  shall  be  considered  adequate 
receipt  of  payment  for  purposes  of  this 
section.  No  operator  or  carrier  shall  be 
required  to  retain  receipts  for  payments 
made  for  more  than  5  years  after  the 
date  on  which  such  receipt  was 
executed. 

§725.532    Suspension,  reduction,  or 
termination  of  payments. 

(a)  No  suspension,  reduction,  or 
termination  in  the  payment  of  benefits 
is  permitted  unless  authorized  by  the 
district  director,  administrative  law 
judge.  Board,  or  court.  No  suspension, 
reduction,  or  termination  shall  be 
authorized  except  upon  the  occurrence 
of  an  event  which  terminates  a 
claimant's  eligibility  for  benefits  (see 
subpart  B  of  this  part)  or  as  is  otherwise 
provided  in  subpart  C  of  this  part. 

§§  725.306  and  725.310.  or  this  subpart 
(see  also  §§  725.533  through  725.546). 

(b)  Any  unauthorized  suspension  in 
the  payment  of  benefits  by  an  operator 
or  carrier  shall  be  treated  as  provided  in 
subpart  I. 

(c)  Unless  suspension,  reduction,  or 
termination  of  benefits  payments  is 
required  by  an  administrative  law  judge. 


the  Benefits  Review  Board  or  a  court, 
the  district  director,  after  receiving 
notification  of  the  occurrence  of  an 
event  that  would  require  the 
suspension,  reduction,  or  termination  of 
benefits,  shall  follow  the  procedures  for 
the  determination  of  claims  set  forth  in 
subparts  E  and  F. 

Increases  and  Reductions  of  Benefits 

§  725.533    Modification  of  benefits 
amounts;  general. 

(a)  Under  certain  circumstances,  the 
amount  of  monthly  benefits  as 
computed  in  §  725.520  or  lump-sum 
award  (§  725.521)  shall  be  modified  to 
determine  the  amount  actually  to  be 
paid  to  a  beneficiary.  With  respect  to 
any  b^enefits  payable  for  all  periods  of 
eligibility  after  January  1,  1974.  a 
reduction  of  the  amount  of  benefits 
payable  shall  be  required  on  account  of: 

(1)  Any  compensation  or  benefits 
received  under  any  State  workers' 
compensation  law  because  of  death  or 
partial  or  total  disability  due  to 
pneumoconiosis;  or 

(2)  Any  compensation  or  benefits 
received  under  or  pursuant  to  any 
Federal  law  including  part  B  of  title  IV 
of  the  Act  because  of  death  or  partial  or 
total  disability  due  to  pneumoconiosis; 
or 

(3)  In  the  case  of  benefits  to  a  parent, 
brother,  or  sister  as  a  result  of  a  claim 
filed  at  any  time  or  benefits  payable  on 
a  miner's  claim  which  was  filed  on  or 
after  January  1,  1982,  the  excess 
earnings  from  wages  and  from  net 
earnings  from  self-employment  (see 
§410.530  of  this  title)  of  such  parent, 
brother,  sister,  or  miner,  respectively;  or 

(4)  The  fact  that  a  claim  for  benefits 
from  an  additional  beneficiary'  is  filed, 
or  that  such  claim  is  effective  for  a 
payment  during  the  month  of  filing,  or 

a  dependent  qualifies  under  this  part  for 
an  augmentation  portion  of  a  benefit  of 
a  miner  or  widow  for  a  period  in  which 
another  dependent  has  previously 
qualified  for  an  augmentation. 

(b)  An  adjustment  in  a  beneficiary's 
monthly  benefit  may  be  required 
because  an  overpayment  or 
underpayment  has  been  made  to  such 
beneficiary  (see  §§  725.540-725.546). 

(c)  A  suspension  of  a  beneficiar>'s 
monthly  benefits  may  be  required  when 
the  Office  has  information  indicating 
that  reductions  on  account  of  excess 
earnings  may  reasonably  be  expected. 

(d)  Monthly  benefit  rates  are  payable 
in  multiples  of  10  cents.  Any  monthly 
benefit  rate  which,  after  the  applicable 
computations,  augmentations,  and 
reductions  is  not  a  multiple  of  10  cents, 
is  increased  to  the  next  higher  multiple 
of  10  cents.  Since  a  fraction  of  a  cent  is 


not  a  multiple  of  10  cents,  a  benefit  rate 
which  contains  such  a  fraction  in  the 
third  decimal  is  raised  to  the  next 
higher  myltiple  of  10  cents. 

(e)  Any  inaividual  entitled  to  a 
benefit,  who  is  aware  of  any 
circumstances  which  could  affect 
entitlement  to  benefits,  eligibility  for 
payment,  or  the  amount  of  benefits,  or 
result  in  the  termination,  suspension,  or 
reduction  of  benefits,  shall  promptly 
report  these  circumstances  to  the  Office. 
The  Office  may  at  any  time  require  an 
individual  receiving,  or  claiming 
entitlement  to.  benefits,  either  on  his  or 
her  own  behalf  or  on  behalf  of  another, 
to  submit  a  written  statement  giving 
pertinent  information  bearing  upon  the 
issue  of  whether  or  not  an  event  has 
occurred  which  would  cause  such 
benefit  to  be  terminated,  or  which 
would  subject  such  benefit  to  reductions 
or  suspension  under  the  provisions  of 
the  Act.  The  failure  of  an  individual  to 
submit  any  such  report  or  statement, 
properly  executed,  to  the  Office  shall 
subject  such  benefit  to  reductions, 
suspension,  or  termination  as  the  case 
may  be. 

§  725.534    Reduction  of  State  benefits. 

No  benefits  under  section  415  of  part 
B  of  title  rv  of  the  Act  shall  be  payable 
to  the  residents  of  a  State  which,  after 
December  31.  1969,  reduces  the  benefits 
payable  to  persons  eligible  to  receive 
benefits  under  section  415  of  the  Act 
under  State  laws  applicable  to  its 
general  work  force  with  regard  to 
workers'  compensation  (including 
compensation  for  occupational  disease), 
unemployment  compensation,  or 
disability  insurance  benefits  which  are 
funded  in  whole  or  in  part  out  of 
employer  contributions. 

§  725.535    Reductions;  receipt  of  Stat^or 
Federal  benefit. 

(a)  As  used  in  this  section  the  term 
"State  or  Federal  benefit"  means  a 
payment  to  an  individual  on  account  of 
total  or  partial  disability  or  death  due  to 
pneumoconiosis  only  under  State  or 
Federal  laws  relating  to  workers' 
compensation.  With  respect  to  a  claim 
for  which  benefits  are  payable  for  any 
month  between  July  1  and  December  31. 
1973,  "State  benefit"  means  a  payment 
to  a  beneficiary  made  on  account  of 
disability  or  death  due  to 
pneumoconiosis  under  State  laws 
relating  to  workers'  compensation 
(including  compensation  for 
occupational  disease),  unemployment 
compensation,  or  disability  insurance. 

(b)  Benefit  payments  to  a  beneficiary 
for  any  month  are  reduced  (but  not 
below  zero)  by  an  amount  equal  to  any 
payments  of  State  or  Federal  benefits 
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received  by  such  beneficiary  for  such 
month. 

(c)  Where  a  State  or  Federal  benefit  is 
paid  periodically  but  not  monthly,  or  in 
a  lump  sum  as  a  commutation  of  or  a 
substitution  for  periodic  benefits,  the 
reduction  under  this  section  is  made  at 
such  time  or  times  and  in  such  dnmunts 
as  the  Office  determines  will 
approximate  as  nearly  as  practicable  the 
reduction  required  under  paragraph  (b) 
of  this  section.  In  making  such  a 
determination,  a  weekly  State  or  Federal 
benefit  is  multiplied  by  4'  i  and  a 
biweekly  benefit  is  multiplied  by  2' .,  tr) 
ascertain  the  monthly  equivalent  for 
reduction  purposes. 

(d)  Amounts  paid  or  incurred  or  to  be 
incurred  by  the  individual  for  medical. 
legal,  or  related  expenses  in  connection 
with  this  claim  for  State  or  Federal 
benefits  (defined  in  paragraph  (a)  of  this 
section)  are  excluded  in  computing  the 
reduction  under  paragraph  (b)  uf  this 
section,  to  the  extent  that  they  are 
consistent  with  State  or  Federal  Law. 
Such  medical,  legal,  or  related  expenses 
may  be  evidenced  by  the  State  or 
Federal  benefit  awards,  compromise 
agreement,  or  court  order  in  the  State  or 
Federal  benefit  proceedings,  or  by  such 
other  evidence  as  the  Office  mav 
require.  Such  other  evidence  mav 
consist  of: 

(1)  A  detailed  statement  by  the 
individual's  attorney,  physician,  or  the 
employer's  insurance  carrier;  or 

(2)  Bills,  receipts,  or  canceled  checks: 
or 

(3)  Other  evidence  indicating  the 
amount  of  such  expenses;  or 

(4)  Any  combination  of  the  foregoing 
evidence  from  which  the  amount  of 
such  expenses  may  be  determinable 
Such  expenses  shall  not  be  excluded 
unless  established  by  evidence  as 
required  by  the  Office. 

§725.536    Reductions;  excess  earnings. 

In  the  case  of  a  surviving  parent, 
brother,  or  sister,  whose  claim  was  filed 
at  any  time,  or  of  a  miner  whose  claim 
was  filed  on  or  after  lanuarv  1,  1982. 
benefit  payments  are  reduced  as 
appropriate  by  an  amount  equal  to  the 
deduction  which  would  be  made  with 
respect  to  excess  earnings  under  the 
provisions  of  sections  203  (b).  (f).  (g). 
(h),  (j),  and  (1)  of  the  Social  Securitv  Act 
(42  U.S.C.  403  (b).  (0.  (g),  (h).  ()).  and 
(1)).  as  if  such  benefit  payments  were 
benefits  payable  under  section  202  of 
the  Social  Security  Act  (42  U.S.C.  402) 
(see  §§404.428  through  404.456  of  this 
title). 


§  725.537    Reductions;  retroactive  effect  of 
an  additional  claim  for  benefits. 

Except  as  provided  in  §  725.212(b), 
beginning  with  the  month  in  which  a 
person  other  than  a  miner  files  a  claim 
and  becomes  entitled  to  benefits,  the 
benefits  of  other  persons  entitled  to 
benefits  with  respect  to  the  same  miner, 
are  adjusted  downward,  if  necessarv'.  so 
that  no  more  than  the  permissible 
amount  of  benefits  (the  maximum 
amount  for  the  number  of  beneficiaries 
mvolved)  will  be  paid. 

§  725.538    Reductions;  effect  of 
augmentation  of  benefits  based  on 
subsequent  qualification  of  individual. 

(a)  Ordinarily,  a  written  request  that 
the  benefits  of  a  miner  or  surviving 
spouse  be  augmented  on  account  of  a 
qualified  dependent  is  made  as  part  of 
the  claim  for  benefits.  However,  it  may 
also  be  made  thereafter. 

(b)  In  the  latter  case,  beginning  with 
the  month  in  which  such  a  request  is 
filed  on  account  of  a  particular 
dependent  and  in  which  such 
dependent  qualifies  for  augmentation 
purposes  under  this  part,  the  augmented 
benefits  attributable  to  other  qualified 
dependents  (with  respect  to  the  same 
miner  or  surviving  spouse),  if  any,  are 
adjusted  downward,  if  necessary,  so  that 
the  permissible  amount  of  augmented 
benefits  (the  maximum  amount  for  the 
number  of  dependents  involved)  will 
not  be  exceeded. 

(c)  Where,  based  on  the  entitlement  to 
benefits  of  a  miner  or  surviving  spouse, 
a  dependent  would  have  qualified  for 
augmentation  purposes  for  a  prior 
month  of  such  miner's  or  surviving 
spouse's  entitlement  had  such  request 
been  filed  in  such  prior  month,  such 
request  is  effective  for  such  prior  month. 
For  anv  month  before  the  month  of 
filing  such  request,  however,  otherwise 
correct  benefits  previously  certified  by 
the  Office  may  not  be  changed.  Rather 
the  amount  of  the  augmented  benefit 
attributable  to  the  dependent  filing  such 
request  in  the  later  month  is  reduced  for 
each  month  of  the  retroactive  period  to 
the  extent  that  may  be  necessary.  This 
means  that  for  each  month  of  the 
retroactive  period,  the  amount  payable 
to  the  dependent  filing  the  later 
augmentation  request  is  the  difference, 
if  anv.  between: 

(1)  The  total  amount  of  augmented 
benefits  certified  for  pavment  for  other 
dependents  for  that  month,  and 

(2)  The  permissible  amount  of 
augmented  benefits  (the  maximum 
amount  for  the  number  of  dependents 
involved)  payable  for  the  month  for  all 
dependents.,  including  the  dependent 
filing  later. 


§  725.539    More  than  one  reduction  event. 

If  a  reduction  for  receipt  of  State  or 
Federal  benefits  and  a  reduction  on 
account  of  excess  earnings  are 
chargeable  to  the  same  month,  the 
benefit  for  such  month  is  first  reduced 
(but  not  below  zero)  by  the  amount  of 
the  State  or  Federal  benefits,  and  the 
remainder  of  the  benefit  for  such  month, 
if  any,  is  then  reduced  (but  not  below 
zero)  by  the  amount  of  excess  earnings 
chargeable  to  such  month. 

Overpayments;  Underpayments 

§  725.540    Overpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  "overpayment"  includes: 

(1)  Payment  where  no  amount  is 
pavable  under  this  part; 

(2)  Payment  in  excess  of  the  amount 
pavable  under  this  part; 

(3)  A  payment  under  this  part  which 
has  not  been  reduced  by  the  amounts 
required  by  the  Act  (see  §  725.533); 

(i)  A  payment  under  this  part  made 
to  a  resident  of  a  State  whose  residents 
are  not  entitled  to  benefits  (see 
§§725.402  and  725.403); 

(5)  Payment  resulting  from  failure  to 
terminate  benefits  to  an  individual  no 
longer  entitled  thereto; 

(6)  Duplicate  benefits  paid  to  a 
claimant  on  account  of  concurrent 
eligibility  under  this  part  and  parts  410 
or  727  (see  §  725.4(d))  of  this  title  or  as 
provided  in  §725.309. 

(b)  Overpaid  beneficiary  is  living.  If 
the  beneficiary  to  whom  an 
overpayment  was  made  is  living  at  the 
time  of  a  determination  of  such 
overpayment,  is  entitled  to  benefits  at 
the  time  of  the  overpayment,  or  at  any 
time  thereafter  becomes  so  entitled,  no 
benefit  for  any  month  is  payable  to  such 
individual,  except  as  provided  in 
paragraph  (c)  of  this  section,  until  an 
amount  equal  to  the  amount  of  the 
overpayment  has  been  withheld  or 
refunded. 

(c)  Adjustment  by  withholding  part  of 
a  monthly  benefit.  Adjustment  under 
paragraph  (b)  of  this  section  may  be 
effected  by  withholding  a  part  of  the 
monthly  benefit  payable  to  a  beneficiar\' 
where  it  is  determined  that: 

(1)  Withholding  the  full  amount  each 
month  would  deprive  the  beneficiary  of 
income  required  for  ordinarv'  and 
necessary  living  expenses; 

(2)  The  overpayment  was  not  caused 
by  the  beneficiary's  intentionallv  false 
statement  or  representation,  or  willful 
concealment  of,  or  deliberate  failure  to 
furnish,  material  information;  and 

(3)  Recoupment  can  be  effected  in  an 
amount  of  not  less  than  S  10  a  month 
and  at  a  rate  which  would  not 
unreasonably  extend  the  period  of 
adjustment. 


(d)  Overpaid  beneficiary  dies  before 
adjustment.  If  an  overpaid  beneficiary 
dies  before  adjustment  is  completed 
under  the  provisions  of  paragraph  (b)  of 
this  section,  recovery  of  the 
overpayment  shall  be  effected  through 
repayment  by  the  estate  of  the  deceased 
overpaid  beneficiary,  or  by  withholding 
of  amounts  due  the  estate  of  such 
deceased  beneficiary,  or  both. 

§  725.541     Notice  of  waiver  of  adjustment 
or  recovery  of  overpayment. 

Whenever  a  determination  is  made 
that  more  than  the  correct  amoimt  of 
payment  has  been  made,  notice  of  the 
provisions  of  section  204(b)  of  the 
Social  Security  Act  regarding  waiver  of 
adjustment  or  recovery  shall  be  sent  to 
the  overpaid  individual,  to  any  other 
individual  against  whom  adjustment  or 
recovery  of  the  overpayment  is  to  be 
effected,  and  to  any  operator  or  carrier 
which  may  be  liable  to  such  overpaid 
individual. 

§  725.542    When  waiver  of  adjustment  or 
recovery  may  be  applied. 

There  shall  be  no  adjustment  or 
recovery'  of  an  overpayment  in  any  case 
where  an  incorrect  payment  has  been 
made  with  respect  to  an  individual: 

(a)  Who  is  without  fault,  and  where 

(b)  Adjustment  or  recovery  would 
either: 

(1)  Defeat  the  purpose  of  title  IV  of  the 
Act.  or 

(2)  Be  against  equity  and  good 
conscience. 

§  725.543    Standards  for  waiver  of 
adjustment  or  recovery. 

The  standards  for  determining  the 
applicability  of  the  criteria  listed  in 
§  725.542  shall  be  the  same  as  those 
applied  by  the  Social  Seciuity 
Administration  under  §§404.506 
through  404.512  of  this  title. 

§  725.544    Coiiection  and  compromise  of 
claims  for  overpayment. 

(a)  General  effect  of  31  U.S.C.  3711.  In 
accordance  with  31  U.S.C.  3711  and 
applicable  regulations,  claims  by  the 
Office  against  an  individual  for  recovery 
of  an  overpayment  imder  this  part  not 
exceeding  the  sum  of  $100,000, 
exclusive  of  interest,  may  be 
compromised,  or  collection  suspended 
or  terminated,  where  such  individual  or 
his  or  her  estate  does  not  have  the 
present  or  prospective  ability  to  pay  the 
full  amount  of  the  claim  within  a 
reasonable  time  (see  paragraph  (c)  of 
this  section),  or  the  cost  of  collection  is 
likely  to  exceed  the  amount  of  recovery 
(see  paragraph  (d)  of  this  section), 
except  as  provided  under  paragraph  (b) 
of  this  section. 


(b)  When  there  will  be  no 
compromise,  suspension,  or  termination 
of  collection  of  a  claim  for  overpayment. 
(1)  In  any  case  where  the  overpaid 
individual  is  alive,  a  claim  for 
overpayment  will  not  be  compromised, 
nor  will  there  be  suspension  or 
termination  of  collection  of  the  claim  by 
the  Office,  if  there  is  an  indication  of 
fraud,  the  filing  of  a  false  claim,  or 
misrepresentation  on  the  part  of  such 
individual  or  on  the  part  of  any  other 
party  having  any  interest  in  the  claim. 

(2)  hi  any  case  where  the  overpaid 
individued  is  deceased: 

(i)  A  claim  for  overpayment  in  excess 
of  $  5,000  will  not  be  compromised,  nor 
will  there  be  suspension  or  termination 
of  collection  of  the  claim  by  the  Office 
if  there  is  an  indication  of  fraud,  the 
filing  of  a  false  claim,  or 
misrepresentation  on  the  part  of  such 
deceased  individual;  and 

(ii)  A  claim  for  overpayment, 
regardless  of  the  amount,  will  not  be 
compromised,  nor  will  there  be 
suspension  or  termination  of  collection 
of  the  claim  by  the  Office  if  there  is  an 
indication  that  any  person  other  than 
the  deceased  overpaid  individual  had  a 
part  in  the  fraudulent  action  which 
resulted  in  the  overpayment. 

(c)  Inability  to  pay  claim  for  recovery 
of  overpayment.  In  determining  whether 
the  overpaid  individual  is  unable  to  pay 
a  claim  for  recovery  of  an  overpayment 
under  this  part,  the  Office  shall  consider 
the  individual's  age.  health,  present  and 
potential  income  (including  inheritance 
prospects),  assets  {e.g.,  real  property, 
savings  account),  possible  concealment 
or  improper  transfer  of  assets,  and  assets 
or  income  of  such  individual  which 
may  be  available  in  enforced  collection 
proceedings.  The  Office  will  also 
consider  exemptions  available  to  such 
individual  under  the  pertinent  State  or 
Federal  law  in  such  proceedings.  In  the 
event  the  overpaid  individual  is 
deceased,  the  Office  shall  consider  the 
available  assets  of  the  estate,  taking  into 
account  any  liens  or  superior  claims 
against  the  estate. 

(d)  Cost  of  collection  or  litigative 
probabilities.  Where  the  probable  costs 
of  recovering  an  overpayment  under  this 
part  would  not  justify  enforced 
collection  proceedings  for  the  full 
amount  of  the  claim,  or  where  there  is 
doubt  concerning  the  Office's  ability  to 
establish  its  claim  as  well  as  the  time 
which  it  will  take  to  effect  such 
collection,  a  compromise  or  settlement 
for  less  than  the  full  amount  may  be 
considered. 

(e)  Amount  of  compromise.  The 
amount  to  be  accepted  in  compromise  of 
a  claim  for  overpayment  under  this  part 
shall  bear  a  reasonable  relationship  to 


the  amount  which  can  be  recovered  by 
enforced  collection  proceedings,  giving 
due  consideration  to  the  exemption 
available  to  the  overpaid  individual 
under  State  or  Federal  law  and  the  time 
which  collection  will  take. 

(f)  Payment.  Payment  of  the  amount 
the  Office  has  agreed  to  accept  as  a 
compromise  in  full  settlement  of  a  claim 
for  recovery  of  an  overpaNTnent  under 
this  part  shall  be  made  within  the  time 
and  in  the  maimer  set  by  the  Office.  A 
claim  for  the  overpayment  shall  not  be 
considered  compromised  or  settled  until 
the  full  payment  of  the  compromised 
amount  has  been  made  within  the  time 
and  manner  set  by  the  Office.  Failure  of 
the  overpaid  individual  or  his  or  her 
estate  to  make  such  payment  as 
provided  shall  result  in  reinstatement  of 
the  full  amount  of  the  overpayment  less 
any  amounts  paid  prior  to  such  default. 

§  725.545    Underpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  "underpayment  "  includes  a 
payment  in  an  amount  less  than  the 
amount  of  the  benefit  due  for  such 
month,  and  nonpayment  where  some 
amount  of  such  benefits  is  payable. 

(b)  Underpaid  individual  is  living.  If 
an  individual  to  whom  an 
underpayment  was  made  is  living,  the 
deficit  represented  by  such 
underpavment  shall  be  paid  to  such 
individual  either  in  a  single  payment  (if 
he  or  she  is  not  entitled  to  a  monthly 
benefit  or  if  a  single  payment  is 
requested  by  the  claimant  in  writing)  or 
by  increasing  one  or  more  monthly 
benefit  payments  to  which  such 
individual  becomes  entitled. 

(c)  Underpaid  individual  dies  before 
adjustment  of  underpayment.  If  an 
individual  to  whom  an  underpayment 
was  made  dies  before  receiving  payment 
of  the  deficit  or  negotiating  the  check  or 
checks  representing  payment  of  the 
deficit,  such  payment  shall  be 
distributed  to  the  living  person  (or 
persons)  in  the  highest  order  of  priority 
as  follows: 

(1)  The  deceased  individual's 
sur\'iving  spouse  who  was  either: 

(i)  Living  in  the  same  household  with 
the  deceased  individual  at  the  time  of 
such  individual's  death;  or 

(ii)  In  the  case  of  a  deceased  miner, 
entitled  for  the  month  of  death  to  black 
lung  benefits  as  his  or  her  surviving 
spouse  or  surviving  divorced  spouse. 

(2)  In  the  case  of  a  deceased  miner  or 
spouse  his  or  her  child  entitled  to 
benefits  as  the  sur\'iving  child  of  such 
miner  or  surviving  spouse  for  the  month 
in  which  such  miner  or  spouse  died  (if 
more  than  one  such  child,  in  equal 
shares  to  each  such  child). 
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(3)  In  the  case  of  a  deceased  minor 
his  parent  entitled  to  benefits  as  the 
surviving  parent  of  such  miner  for  the 
month  in  which  such  miner  died  (if 
more  than  one  such  parent,  in  equal 
shares  tn  each  such  parent). 

14)  The  surviving  spouse  of  the 
deceased  individual  who  does  not 
qualify  under  paragraph  (c)(1)  of  this 
section. 

(5)  The  child  or  children  of  the 
deceased  individual  who  do  not  qualify- 
under  paragraph  (c)(2)  of  this  section  (if 
more  than  one  such  child,  in  equal 
shares  to  each  such  child) 

(6)  The  parent  or  parents  of  the 
deceased  individual  who  do  not  qualify 
under  paragraph  (c)(3)  of  this  section  (if 
more  than  one  such  parent,  in  equal 
shares  to  each  such  parent). 

(7)  The  legal  representative  of  the 
estate  of  the  deceased  individual  as 
defined  in  paragraph  (e)  of  this  section. 

(d)  Deceased  Dfnefician,-  In  the  event 
that  a  person,  who  is  otherwise 
qualified  to  receive  payments  as  the 
result  of  a  deficit  caused  by  an 
underpayment  under  the  provisions  of 
paragraph  (c)  of  this  section,  dies  before 
receiving  payment  or  before  negotiating 
the  check  or  checks  representing  such 
payment,  his  or  her  share  of  the 
underpayment  shall  be  divided  among 
the  remaining  living  person(s)  in  the 
same  order  or  prioritv  In  the  event  that 
there  is  (are)  no  other  such  person(s), 
the  underpayment  shall  be  paid  to  the 
living  person{s)  in  the  next  lower  order 
of  priority  under  paragraph  (c)  of  this 
section. 

(e)  Definition  of  legal  representative 
The  term  "legal  representative,"  for  the 
purpose  of  qualifying  for  receipt  of  an 
underpayment,  generally  means  the 
executor  or  the  administrator  of  the 
estate  of  the  deceased  beneficiary. 
However,  it  may  also  include  an 
individual,  institution  or  organization 
acting  on  behalf  of  stn  unadministered 
estate,  provided  the  person  can  give  the 
Office  good  acquittance  (as  defined  in 
paragraph  (f)  of  this  section).  The 
following  persons  may  qualify  as  legal 
representative  for  purposes  of  this 
section,  provided  they  can  give  the 
Office  good  acquittance: 

(1)  A  person  who  qualifies  under  a 
State's  'small  estate"  statute;  or 

(2)  A  person  resident  in  a  foreign 
countrv'  who  under  the  laws  and 
customs  of  that  country,  has  the  right  to 
receive  assets  of  the  estate;  or 

(3)  A  public  administrator;  or 

(4)  A  person  who  has  the  authority 
under  applicable  law  to  collect  the 
assets  of  the  estate  of  the  deceased 
beneficiary. 

(f)  Definition  of  "good  acquittance  "  A 
person  is  considered  to  give  tfie  Office 


goDil  acquittance"  when  pavment  to 
that  person  will  release  the  Office  from 
further  liability  for  such  payment. 

§  725.546    Relation  to  provisions  for 
reductions  or  increases. 

The  amount  of  an  overpayment  or  an 
underpayment  is  the  difference  between 
the  amount  to  which  the  beneficiary 
was  actually  entitled  and  the  amount 
paid.  Overpayment  and  underpayment 
simultaneously  out.standing  against  the 
same  beneficiary  shall  first  be  adjusted 
against  one  another  before  adjustment 
pursuant  to  the  other  provisions  of  this 
subpart. 

§  725.547    Applicability  of  overpayment 
and  underpayment  provisions  to  operator 
or  carrier. 

(a)  The  provisions  of  this  subpart 
relating  to  overpayments  and 
underpayments  shall  be  applicable  to 
overpayments  and  underpayments  made 
by  responsible  operators  or  their 
insurance  carriers,  as  appropriate. 

(b)  No  operator  or  carrier  may  recover, 
or  make  an  adjustment  of,  an 
overpayment  without  prior  application 
to,  and  approval  bv,  the  Office  which 
shall  exercise  full  supervisory  authority 
over  the  recovery  or  adjustment  of  all 
overpayments 

§  725.548    Procedures  applicable  to 
overpayments  and  underpayments. 

(a)  In  any  case  involving  either 
overpayments  or  underpayments,  the 
Office  may  take  any  necessary  action, 
and  district  directors  may  issue 
appropriate  orders  to  protect  the  rights 
of  the  parties. 

(b)  Disputes  arising  out  of  orders  so 
issued  shall  be  resolved  by  the 
procedures  set  out  in  subpart  F  of  this 
part. 

Subpart  I — Enforcement  of  Liability; 
Reports 

§  725.601     Enforcement  generally. 

(a)  The  Act,  together  with  certain 
incorporated  provisions  from  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act,  contains  a  number 
of  provisions  which  subject  an  operator 
or  other  employer,  claimants  and  others 
to  penalties  for  failure  to  comply  with 
certain  provisions  of  the  Act,  or  failure 
to  commence  and  continue  prompt 
periodic  payments  to  a  beneficiary. 

(b)  It  is  the  policy  and  intent  of  the 
Department  to  vigorously  enforce  the 
provisions  of  this  part  through  the  use 
of  the  remedies  provided  bv  the  Act. 
Accordingly,  if  an  operator  refuses  to 
pav  benefits  with  respect  to  a  claim  for 
which  the  operator  has  been  adjudicated 
liable,  the  Director  shall  invoke  and 
execute  the  lien  on  the  property  of  the 


operator  as  described  in  §  725.603. 
Enforcement  of  this  lien  shall  be 
pursued  in  an  appropriate  U.S.  district 
court.  If  the  Director  determines  that  the 
remedy  provided  by  §  725.603  may  not 
be  sufficient  to  guarantee  the  continued 
compliance  with  the  terms  of  an  award 
or  awards  against  the  operator,  the 
Director  shall  in  addition  seek  an 
injunction  in  the  U.S.  district  court  to 
prohibit  future  noncompliance  by  the 
operator  and  such  other  relief  as  the 
court  considers  appropriate  (see 
§  725.604).  If  an  operator  unlawfully 
suspends  or  terminates  the  payment  of 
benefits  to  a  claimant,  the  district 
director  shall  declare  the  award  in 
default  and  proceed  in  accordance  with 
§  725.605.  In  all  cases  payments  in 
addition  to  compensation  (see 
§  725.607)  and  interest  (see  §  725.608) 
shall  be  sought  by  the  Director  or 
awarded  by  the  district  director. 

(c)  In  certain  instances  the  remedies 
provided  by  the  Act  are  concurrent;  that 
is,  more  than  one  remedy  might  be 
appropriate  in  any  given  case.  In  such 
a  case,  the  Director  shall  select  the 
remedy  or  remedies  appropriate  for  the 
enforcement  action.  In  maldng  this 
selection,  the  Director  shall  consider  the 
best  interests  of  the  claimant  as  well  as 
those  of  the  fund. 

§  725.602    Reimbursement  of  the  fund. 

(a)  In  any  case  in  which  the  fund  has 
paid  benefits,  including  medical 
benefits,  on  behalf  of  an  operator  or 
other  employer  which  is  determined 
liable  therefore,  or  liable  for  a  part 
thereof,  such  operator  or  other  employer 
shall  simultaneously  with  the  first 
payment  of  benefits  made  to  the 
beneficiary,  reimburse  the  fund  (with 
interest)  for  the  full  amount  of  all 
benefit  payments  made  by  the  fund  with 
respect  to  the  claim. 

(o)  In  any  case  where  benefit 
payments  have  been  made  by  the  fund, 
the  fund  shall  be  subrogated  to  the 
rights  of  the  beneficiary.  The  Secretary 
of  Labor  may.  as  appropriate,  exercise 
such  subrogation  rights. 

§  725.603    Payments  by  the  fund  on  behalf 
of  an  operator;  liens. 

(a)  If  an  amount  is  paid  out  of  the 
fund  to  an  individual  entitled  to 
benefits  under  this  part  or  part  727  of 
this  subchapter  (see  §  725.4(d))  on 
behalf  of  an  operator  or  other  employer 
which  is  or  was  required  to  pay  or 
secure  the  payment  of  all  or  a  portion 
of  such  amount  (see  §  725.522).  the 
operator  or  other  employer  shall  be 
liable  to  the  United  States  for  repayment 
to  the  fund  of  the  amount  of  benefits 
properly  attributable  to  such  operator  or 
other  employer. 


(b)  If  an  operator  or  other  employer 
liable  to  the  fund  refuses  to  pay,  after 
demand,  the  amount  of  such  liability, 
there  shall  be  a  lien  in  favor  of  the 
United  States  upon  all  property  and 
rights  to  property,  whether  real  or 
personal,  belonging  to  such  operator  or 
other  employer.  The  lien  arises  on  the 
date  on  which  such  liability  is  finally 
determined,  and  continues  until  it  is 
satisfied  or  becomes  unenforceable  by 
reason  of  lapse  of  time. 

(c)(1)  Except  as  otherwise  provided 
under  this  section,  the  priority  of  the 
lien  shall  be  determined  in  the  same 
manner  as  under  section  6323  of  the 
Internal  Revenue  Code  (26  U.S.C). 

(2)  In  the  case  of  a  bankruptcy  or 
insolvency  proceeding,  the  lien  imposed 
under  this  section  shall  be  treated  in  the 
same  manner  as  a  lien  for  taxes  due  and 
owing  to  the  United  States  for  piuposes 
of  the  Bankruptcy  Act  or  section  3466 
of  the  Revised  Statutes  (31  U.S.C.  191). 

(3)  For  purposes  of  appl3dng  section 
6323(a)  of  the  Internal  Revenue  Code 
(26  U.S.C.)  to  determine  the  priority 
between  the  lien  imposed  under  this 
section  and  the  Federal  tax  lien,  each 
lien  shall  be  treated  as  a  judgment  lien 
arising  as  of  the  time  notice  of  such  lien 
is  filed. 

(4)  For  purposes  of  the  section,  notice 
of  the  lien  imposed  hereimder  shall  be 
filed  in  the  same  manner  as  under 
section  6323(f)  (disregarding  paragraph 
(4)  thereof)  and  (g)  of  the  Internal 
Revenue  Code  (26  U.S.C). 

(5)  In  any  case  where  there  has  been 
a  reftisal  or  neglect  to  pay  the  liability 
imposed  imder  this  section,  the 
Secretary  of  Labor  may  bring  a  civil 
action  in  a  district  court  of  the  United 
States  to  enforce  the  lien  of  the  United 
States  under  this  section  with  respect  to 
such  liability  or  to  subject  any  property, 
of  whatever  nature,  of  the  operator,  or 
in  which  it  has  any  right,  title,  or 
interest,  to  the  payment  of  such  liability. 

(6)  The  liability  imposed  by  this 
paragraph  may  be  collected  at  a 
proceeding  in  court  if  the  proceeding  is 
commenced  within  6  years  after  the  date 
upon  which  the  liability  was  finally 
determined,  or  prior  to  the  expiration  of 
any  period  for  collection  agreed  upon  in 
writing  by  the  operator  and  the  United 
States  before  the  expiration  of  such  6- 
year  period.  This  period  of  limitation 
shall  be  suspended  for  any  period 
during  which  the  assets  of  the  operator 
are  in  the  custody  or  control  of  any 
court  of  the  United  States,  or  of  any 
State,  or  the  District  of  Columbia,  and 
for  6  months  thereafter,  and  for  any 
period  during  which  the  operator  is 
outside  the  United  States  if  such  period 
of  absence  is  for  a  continuous  period  of 
at  least  6  months. 


§  725.604    Enforcement  of  final  awards. 

Notwithstanding  the  provisions  of 
§  725.603,  if  em  operator  or  other 
employer  or  its  officers  or  agents  fails  to 
comply  with  an  order  awarding  benefits 
that  has  become  final,  any  beneficiary  of 
such  award  or  the  district  director  may 
apply  for  the  enforcement  of  the  order 
to  the  Federal  district  court  for  the 
judicial  district  in  which  the  injury 
occurred  (or  to  the  U.S.  District  Court 
for  the  District  of  Columbia  if  the  injury 
occurred  in  the  District).  If  the  court 
determines  that  the  order  was  made  and 
served  in  accordance  with  law,  and  that 
such  operator  or  other  employer  or  its 
officers  or  agents  have  failed  to  comply 
therewith,  the  court  shall  enforce 
obedience  to  the  order  by  writ  of 
injvmction  or  by  other  proper  process, 
mandatory  or  otherwise,  to  enjoin  upon 
such  operator  or  other  employer  and  its 
officers  or  agents  compliance  with  the 
order. 

§725.605    Defaults. 

(a)  Except  as  is  otherwise  provided  in 
this  part,  no  suspension,  termination  or 
other  failure  to  pay  benefits  awarded  to 
a  claimant  is  permitted.  If  an  employer 
foimd  liable  for  the  payment  of  such 
benefits  fails  to  make  such  payments 
within  30  days  after  any  date  on  which 
such  benefits  are  due  and  payable,  the 
person  to  whom  such  benefits  are 
payable  may,  within  one  year  after  such 
default,  make  application  to  the  district 
director  for  a  supplementary  order 
declaring  the  amount  of  the  default. 

(b)  If  ^er  investigation,  notice  and  ' 
hearing  as  provided  in  subparts  E  and 
F  of  this  part,  a  default  is  found,  the 
district  director  or  the  administrative 
law  judge,  if  a  hearing  is  requested, 
shall  issue  a  supplementary  order 
declaring  the  amount  of  the  default,  if 
any.  In  cases  where  a  lump-sum  award 
has  been  made,  if  the  payment  in 
default  is  an  installment,  the  district 
director  or  administrative  law  judge, 
may,  in  his  or  her  discretion,  declare  the 
whole  of  the  award  as  the  amount  in 
default.  The  applicant  may  file  a 
certified  copy  of  such  supplementary 
order  with  the  clerk  of  the  Federal 
district  coxirt  for  the  judicial  district  in 
which  the  operator  has  its  principal 
place  of  business  or  maintains  an  office 
or  for  the  judicial  district  in  which  the 
injury  occurred.  In  case  such  principal 
place  of  business  or  office  is  in  the 
District  of  Columbia,  a  copy  of  such 
supplementary  order  may  be  filed  with 
the  clerk  of  the  U.S.  District  Court  for 
the  District  of  Columbia.  Such 
supplementary  order  shall  be  final  and 
the  court  shall,  upon  the  filing  of  the 
copy,  enter  judgment  for  the  amount 
declared  in  default  by  the 


supplementary  order  if  such 
supplementary  order  is  in  accordance  ~ 
with  law.  Review  of  the  judgment  may 
be  had  as  in  civil  suits  for  damages  at 
common  law.  Final  proceedings  to 
execute  the  judgment  may  be  had  by 
writ  of  execution  in  the  form  used  by 
the  court  in  suits  at  common  law  in 
actions  of  assumpsit.  No  fee  shall  be 
required  for  filing  the  supplementary 
order  nor  for  entry  of  judgment  thereon, 
and  the  applicant  shall  not  be  liable  for 
costs  in  a  proceeding  for  review  of  the 
judgment  unless  the  court  shall 
otherwise  direct.  The  court  shall  modify 
such  judgment  to  conform  to  any  later 
benefits  order  upon  presentation  of  a 
certified  copy  thereof  to  the  court. 

(c)  In  cases  where  judgment  cannot  be 
satisfied  by  reason  of  the  employer's 
insolvency  or  other  circumstances 
precluding  payment,  the  district 
director  shadl  make  payment  from  the 
fund,  and  in  addition,  provide  any 
necessary  medical,  surgical,  and  other 
treatment  required  by  subpart  J  of  this 
part.  A  defaulting  employer  shall  be 
liable  to  the  fund  for  payment  of  the 
amounts  paid  by  the  fund  under  this 
section;  and  for  the  purpose  of  enforcing 
this  liability,  the  fund  shall  be 
subrogated  to  all  the  rights  of  the  person 
receiving  such  payments  or  benefits. 

§  725.606    Security  for  tt>e  payment  of 
benefits. 

(a)  Following  the  issuance  of  an 
effective  order  by  a  district  director  (see 
§  725.418),  administrative  law  judge  (see 
§  725.479),  Benefits  Review  Board,  or 
court  that  requires  the  payment  of 
benefits  by  an  operator  that  has  failed  to 
secure  the  payment  of  benefits  in 
accordance  with  section  423  of  the  Act 
and  §  726.4  of  this  subchapter,  or  by  a 
coal  mine  construction  or  transportation 
employer,  the  Director  may  request  that 
the  operator  secure  the  payment  of  all 
benefits  ultimately  payable  on  the 
claim.  Such  operator  or  other  employer 
shall  thereafter  immediately  secure  the 
payment  of  benefits  in  accordance  with 
the  provisions  of  this  section,  and 
provide  proof  of  such  security  to  the 
Director.  Such  security  may  take  the 
form  of  an  indemnity  bond,  a  deposit  of 
cash  or  negotiable  securities  in 
compliance  with  §§  726.106(c)  and 
726.107  of  this  subchapter,  or  any  other 
form  acceptable  to  the  Director. 

(b)  The  amoimt  of  security  initially 
required  by  this  section  shall  be 
determined  as  follows: 

(1)  In  a  case  involving  an  operator 
subject  to  section  423  of  the  Act  and 
§  726.4  of  this  subchapter,  the  amount  of 
the  security  shall  not  be  less  than 
$1 75,000,  and  may  be  a  higher  amount 
as  determined  by  the  Director,  taking 
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info  account  the  life  expectancies  of  the 
claimant  and  any  dependents  using  the 
most  recent  life  expectancy  tables 
published  bv  the  Social  Security 
.\dministration:  or 

(21  In  a  case  involving  a  coal  mine 
construction  or  transportation  employer, 
the  amount  of  the  securitv  shall  be 
determined  by  the  Director,  taking  into 
account  the  life  expectancies  of  the 
claimant  and  any  dependents  using  the 
most  rec:ent  life  expectancy  tables 
published  bv  the  Social  Securitv 
Administration. 

(c)  If  the  operator  or  other  employer 
fails  to  provide  proof  of  such  security  to 
the  Director  within  30  days  of  its  receipt 
of  the  Directors  request  to  setuire  the 
payment  of  benefits  issued  undf-r 
paragraph  (a)  of  this  section,  thf 
appropriate  adjudication  officer  shall 
issue  an  order  requiring  the  operator  or 
other  employer  to  make  a  deposit  of 
negotiable  securities  with  a  Federal 
Reser\e  Bank  in  the  amount  required  b\ 
paragraph  (b).  Such  securities  shall 
complv  with  the  requirements  of 

i^tj  726.106(c)  and  726.107  of  this 
subchapter.  In  a  case  in  which  the 
effective  order  was  issued  bv  a  district 
director,  the  district  director  shall  b*> 
considered  the  appropriate  adjudication 
officer  In  any  other  case,  the 
administrative  law  judge  who  issued  the 
most  recent  decision  in  the  case,  nr  such 
other  administrative  law  judge  as  the 
Chief  .\dministrative  Law  ludge  shall 
designate,  shall  be  considered  the 
appropriate  adjudication  officer,  and 
shall  issue  an  order  under  this 
paragraph  on  motion  of  the  Director. 
The  administrative  law  judge  shall  have 
jurisdiction  to  issue  an  order  under  this 
paragraph  notwithstanding  the 
pendency  of  an  appeal  of  the  award  of 
benefits  with  the  Benefits  Review  Board 
or  court 

(d)  An  order  issued  under  this  section 
shall  be  considered  effective  when 
issued.  Disputes  regarding  such  orders 
shall  be  resolved  in  accordance  with 
subpart  F  of  this  part. 

(e)  Notwithstanding  anv  further 
review  of  the  order  in  accordanc:e  with 
subpart  F  of  this  part,  if  an  operator  or 
other  employer  subject  to  an  order 
issued  under  this  section  fails  to  comply 
with  such  order,  the  appropriate 
adjudication  officer  shall  certifv  such 
non-compliance  to  the  appropriate 
United  States  district  court  in 
accordance  with  §  725.351(c). 

(f)  Security  posted  in  accordance  with 
this  section  may  be  used  to  make 
payment  of  benefits  that  become  dut* 
with  respect  to  the  claim  in  accordance 
with  ^  725.502.  In  the  event  that  either 
the  order  awarding  compensation  or  the 
order  issued  under  this  section  is 


vacated  or  reversed,  the  operator  or 
other  employer  may  apply  to  the 
appropriate  adjudif:ation  officer  for  an 
order  authorizing  the  return  of  any 
amounts  deposited  with  a  Federal 
Reserve  Bank  and  not  yet  disbursed,  and 
suc:h  application  shall  be  granted.  If  at 
any  time  the  Director  determines  that 
additional  security  is  required  beyond 
that  initially  required  by  paragraph  (b) 
of  this  section,  he  may  request  the 
operator  or  other  employer  to  increase 
the  amt)unt.  Such  request  shall  be 
treated  as  if  it  were  issued  under 
paragraph  (a)  of  this  section. 

Ig)  If  a  coal  mine  construction  or 
transportation  emplover  fails  to  comply 
with  an  order  issued  under  paragraph 
(c).  and  such  employer  is  a  corporation, 
the  provisions  of  t?  725.609  shall  be 
applicable  to  the  president,  secretary, 
and  treasurer  of  such  employer. 

§725.607    Payments  in  addition  to 
compensation. 

(a)  If  any  benefits  payable  under  the 
terms  of  an  award  by  a  district  director 
(§  723  ■}  U)(d)].  a  decision  and  order  filed 
and  served  by  an  administrative  law 
judge  (t»  725.478).  or  a  decision  filed  bv 
the  Board  or  a  U..S.  court  of  appeals,  are 
not  paid  bv  an  operator  or  other 
employer  ordered  to  make  such 
payments  within  10  days  after  such 
pavments  become  due.  there  shall  be 
added  to  such  unf)aid  benefits  an 
amount  equal  to  20  perf;ent  thereof, 
which  shall  be  paid  to  the  claimant  at 
the  same  time  as.  but  in  addition  to. 
such  benefits,  unless  review  of  the  order 
making  such  award  is  sought  as 
provided  in  section  21  of  the  LHWCA 
and  an  order  staying  payments  has  been 
issued 

(bl  If.  on  account  of  an  operator's  or 
other  employers  failure  to  pay  benefits 
as  provided  in  paragraph  (a)  of  this 
section,  benefit  pavments  are  made  bv 
the  fund,  the  eligible  f;laimant  shall 
nevertheless  be  entitled  to  receive  such 
additional  compensation  to  which  he  or 
she  may  be  eligible  under  paragraph  (a) 
of  this  section,  with  respect  to  all 
amounts  paid  by  the  fund  on  behalf  of 
such  operator  or  other  employer. 

(c)  Tne  fund  shall  not  be  liable  for 
payments  in  addition  to  compensation 
under  any  circumstances. 

§725.608    Interest. 

(a)(  1 )  In  am  case  in  which  an  t)perator 
fails  to  pav  benefits  that  are  due 
(S  725  502).  the  beneficiarv  shall  also  be 
entitled  to  simple  annual  interest, 
computed  from  the  date  on  which  the 
benefits  were  due  The  interest  shall  be 
computed  through  the  date  on  which 
the  operator  paid  the  benefits,  except 
that  the  beneficiarv  shall  not  be  entitled 


to  interest  for  any  period  following  the 
date  on  which  the  beneficiary  received 
payment  of  any  benefits  from  the  fund 
pursuant  to  §725.522. 

(2)  In  any  case  in  which  an  operator 
is  liable  for  the  payment  of  retroactive 
benefits,  the  beneficiary  shall  also  be 
entitled  to  simple  annual  interest  on 
such  benefits,  computed  from  30  davs 
after  the  date  of  the  first  determination 
that  such  an  award  should  be  made.  The 
first  determination  that  such  an  award 
should  be  made  may  be  a  district 
director's  initial  determination  of 
entitlement,  an  award  made  by  an 
administrative  law  judge  or  a  decision 
by  the  Board  or  a  court,  whichever  is  the 
first  such  determination  of  entitlement 
made  upon  the  claim. 

(3)  In  any  case  in  which  an  operator 
is  liable  for  the  payment  of  additional 
compensation  (§  725.607),  the 
beneficiary  shall  also  be  entitled  to 
simple  annual  interest  computed  from 
the  date  upon  which  the  beneficiary's 
right  to  additional  compensation  first 
arose. 

(4)  In  any  case  in  which  an  operator 
is  liable  for  the  payment  of  medical 
benefits,  the  beneficiary  or  medical 
provider  to  whom  such  benefits  are 
owed  shall  also  be  entitled  to  simple 
annual  interest,  computed  from  the  date 
upon  which  the  services  were  rendered, 
or  from  30  days  after  the  date  of  the  first 
determination  that  &ie  miner  is 
generally  entitled  to  medical  benefits, 
whichever  is  later.  The  first 
determination  that  the  miner  is 
generally  entitled  to  medical  benefits 
may  be  a  district  director's  initial 
determination  of  entitlement,  an  award 
made  by  an  administrative  law  judge  or 
a  decision  by  the  Board  or  a  court, 
whichever  is  the  first  such 
determination  of  general  entitlement 
made  upon  the  claim.  The  interest  shall 
be  computed  through  the  date  on  which 
the  operator  paid  the  benefits,  except 
that  the  beneficiary  or  medical  provider 
shall  not  be  entitled  to  interest  for  any 
period  following  the  date  on  which  the 
beneficiary  or  medical  provider  received 
payment  of  any  benefits  from  the  fund 
pursuant  to  §  725.522  or  Subpart  I  of 
this  part. 

(b)  If  an  operator  or  other  employer 
fails  or  refuses  to  pay  any  or  all  benefits 
due  pursuant  to  an  award  of  benefits  or 
an  initial  determination  of  eligibility 
made  by  the  district  director  and  the 
fund  undertakes  such  payments,  such 
operator  or  other  emplover  shall  be 
liable  to  the  fund  for  simple  annual 
interest  on  all  payments  made  by  the 
fund  for  which  such  operator  is 
determined  liable,  computed  from  the 
first  date  on  which  such  benefits  are 
paid  by  the  fund,  in  addition  to  such 


operator's  liability  to  the  fund,  as  is 
otherwise  provided  in  this  part.  Interest 
payments  owed  pursuant  to  this 
paragraph  shall  be  paid  directly  to  the 
fund. 

(c)  In  any  case  in  which  an  operator 

is  liable  for  the  payment  of  an  attorney's 
fee  pursuant  to  §  725.367,  and  the 
attorney's  fee  is  payable  because  the 
award  of  benefits  has  become  final,  the 
attorney  shall  also  be  entitled  to  simple 
aimual  interest,  computed  from  the  date 
on  which  the  attorney's  fee  was 
awarded.  The  interest  shall  be 
computed  through  the  date  on  which 
the  operator  paid  the  attorney's  fee. 

(d)  The  rates  of  interest  applicable  to 
paragraphs  (a),  (b),  and  (c)  of  this 
section  shall  be  computed  as  follows: 

(1)  For  all  amounts  outstanding  prior 
to  lanuary  1,  1982,  the  rate  shall  be  6% 
simple  annual  interest; 

(2)  For  all  amoimts  outstanding  for 
any  period  during  calendar  year  1982, 
the  rate  shall  be  15%  simple  annual 
interest;  and 

(3)  For  all  amounts  outstanding 
during  any  period  after  calendar  year 
1982.  the  rate  shall  be  simple  annual 
interest  at  the  rate  established  by  section 
6621  of  the  Internal  Revenue  Code  (26 
U.S.C.)  which  is  in  effect  for  such 
period. 

(e)  The  fund  shall  not  be  liable  for  the 
payment  of  interest  under  any 
circumstances,  other  than  the  payment 
of  interest  on  advances  from  the  United 
States  Treasury  as  provided  by  section 
9501(c)  of  the  Internal  Revenue  Code 
(26  U.S.C). 

§  725.609    Enforcement  against  other 
persons. 

In  any  case  in  which  an  award  of 
benefits  creates  obligations  on  the  part 
of  an  operator  or  insurer  that  may  be 
enforced  under  the  provisions  of  this 
subpart,  such  obligations  may  cdso  be 
enforced,  in  the  discretion  of  the 
Secretary  or  district  director,  as  follows: 

(a)  In  a  case  in  which  the  operator  is 
a  sole  proprietorship  or  partnership, 
against  any  person  who  owned,  or  was 
a  partner  in,  such  operator  during  any 
period  commencing  on  or  after  the  date 
on  which  the  miner  was  last  employed 
by  the  operator; 

(b)  In  a  case  in  which  the  operator  is 
a  corporation  that  failed  to  secure  its 
liability  for  benefits  in  accordance  with 
section  423  of  the  Act  and  §  726.4,  and 
the  operator  has  not  secured  its  liability 
for  the  claim  in  accordance  with 

§  725.606,  against  any  person  who 
served  as  the  president,  secretary,  or 
treasurer  of  such  corporation  during  any 
period  commencing  on  or  after  the  date 
on  which  the  miner  was  last  employed 
by  the  operator; 


(c)  In  a  case  in  which  the  operator  is 
no  longer  capable  of  assuming  its 
liability'  for  the  payment  of  benefits 

(§  725.494(e)),  against  any  operator 
which  became  a  successor  operator  with 
respect  to  the  liable  operator  (§  725.492) 
after  the  date  on  which  the  claim  was 
filed,  beginning  with  the  most  recent 
such  successor  operator: 

(d)  In  a  case  in  which  the  operator  is 
no  longer  capable  of  assuming  its 
liability  for  the  payment  of  benefits 

(§  725.494(e)),  and  such  operator  %vas  a 
subsidiary  of  a  parent  company  or  a 
product  of  a  joint  venture,  or  was 
substantially  owned  or  controlled  by 
another  business  entity,  against  such 
parent  entity,  any  member  of  such  joint 
venture,  or  such  controlling  business 
entity;  or 

(e)  Against  any  other  person  who  has 
assumed  or  succeeded  to  the  obligations 
of  the  operator  or  insurer  by  operation 
of  any  state  or  federal  law,  or  by  any 
other  means. 

§  725.620    Failure  to  secure  benefits;  other 
penalties. 

(a)  If  an  operator  fails  to  discharge  its 
insurance  obligations  under  the  Act,  the 
provisions  of  subpart  D  of  part  726  of 
this  subchapter  shall  apply. 

(b)  Any  employer  who  knowingly 
transfers,  sells,  encumbers,  assigns,  or  in 
any  maimer  disposes  of,  conceals, 
secrets,  or  destroys  any  property 
belonging  to  such  employer,  after  one  of 
its  employees  has  been  injured  within 
the  purview  of  the  Act,  and  with  intent 
to  avoid  the  payment  of  benefits  under 
the  Act  to  such  miner  or  his  or  her 
dependents,  shall  be  guilty  of  a 
misdemeanor  and.  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of 
not  more  than  $1,000.  or  by 
imprisorunent  for  not  more  than  one 
year,  or  by  both.  In  any  case  where  such 
employer  is  a  corporation,  the  president, 
secretary,  and  treasurer  thereof  shall  be 
also  severally  liable  for  such  penalty  or 
imprisorunent  as  well  as  jointly  liable 
with  such  corporation  for  such  fine. 

(c)  No  agreement  by  a  miner  to  pay 
any  portion  of  a  premium  paid  to  a 
carrier  by  such  miner's  employer  or  to 
contribute  to  a  benefit  fund  or 
department  maintained  by  such 
employer  for  the  purpose  of  providing 
benefits  or  medical  services  and 
supplies  as  required  by  this  part  shall  be 
valid:  and  any  employer  who  makes  a 
deduction  for  such  purpose  from  the 
pay  of  a  miner  entitled  to  benefits  under 
the  Act  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be 
punished  bv  a  fine  of  not  more  than 
$1,000. 

(d)  No  agreement  by  a  miner  to  waive 
his  or  her  right  to  benefits  under  the  Act 


and  the  provisions  of  this  part  shall  be 
valid. 

(e)  This  section  shall  not  affect  any 
other  liability  of  the  employer  under 
this  part. 

§725.621     Reports. 

(a)  Upon  making  the  first  payment  of 
benefits  and  upon  suspension, 
reduction^  or  increase  of  payments,  the 
operator  or  other  employer  responsible 
for  making  payments  shall  immediately 
notif\'  the  district  director  of  the  action 
taken,  in  accordance  with  a  form 
prescribed  by  the  Office. 

(b)  Within  16  days  after  final  payment 
of  benefits  has  been  made  by  an 
employer,  such  employer  shall  so  notif\' 
the  district  director,  in  accordance  with 
a  form  prescribed  by  the  Office,  stating 
that  such  final  payment,  has  been  made, 
the  total  amount  of  benefits  paid,  the 
name  of  the  beneficiary,  and  such  other 
information  as  the  Office  deems 
pertinent. 

(c)  The  Director  may  from  time  to 
time  prescribe  such  additional  reports  to 
be  made  by  operators,  other  employers, 
or  carriers  as  the  Director  may  consider 
necessary  for  the  efficient 
administration  of  the  Act. 

(d)  Anv  employer  who  fails  or  refuses 
to  file  any  report  required  of  such 
employer  under  this  section  shall  be 
subject  to  a  civil  penalty  not  to  exceed 
S500  for  each  failure  or  refusal,  which 
penalty  shall  be  determined  in 
accordance  with  the  procedures  set 
forth  in  subpart  D  of  part  726  of  this 
subchapter,  as  appropriate.  The 
maximum  penalty  applicable  to  any 
violation  of  this  paragraph  that  takes 
place  after  January  19.  2001  shall  be 
$550. 

(e)  No  request  for  information  or 
response  to  such  request  shall  be 
considered  a  report  for  purposes  of  this 
section  or  the  Act,  unless  it  is  so 
designated  by  the  Director  or  by  this 
section. 

Subpart  J — Medical  Benefits  and 
Vocational  Rehabilitation 

§  725.701     Availability  of  medical  t>enef its. 

(a)  A  miner  who  is  determined  to  be 
eligible  for  benefits  under  this  part  or 
part  727  of  this  subchapter  (see 

§  725.4(d))  is  entitled  to  medical 
benefits  as  set  forth  in  this  subpart  as  of 
the  date  of  his  or  her  claim,  but  in  no 
event  before  (anuary  1,  1974.  No 
medical  benefits  shall  be  provided  to 
the  surx'ivor  or  dependent  of  a  miner 
under  this  part. 

(b)  A  responsible  operator,  other 
emplover,  or  where  there  is  neither,  the 
fund,  shall  furnish  a  miner  entitled  to 
benefits  under  this  part  with  such 
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medical,  surs^ic  al,  and  other  attendance 
and  treatment,  nursing  and  hospital 
services,  medicine  and  apparatus,  and 
any  other  medical  service  or  supplv.  for 
such  periods  as  the  nature  of  the  miner's 
pneumoconiosis  and  disahility  requires. 

(c)  The  medical  benefits  referred  to  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  include  palliative  measures  useful 
only  to  prevent  pain  or  discomfort 
associated  with  the  miner's 
pneumoconiosis  or  attendant  disahility. 

(d)  The  costs  recoverable  under  this 
subpart  shall  include  the  reasonable 
cost  of  travel  necessary  for  medical 
treatment  (to  be  determined  in 
accordance  with  prevailing  United 
States  government  mileage  rates)  and 
the  reasonable  documented  cost  to  the 
miner  or  medical  provider  incurred  in 
communicating  with  the  employer, 
carrier,  or  district  director  on  matters 
connected  with  medical  benefits. 

(e)  If  a  miner  receives  a  medical 
ser\'ice  or  supply,  as  described  in  this 
section,  for  any  pulmonary  disorder, 
there  shall  be  a  rebuttable  presumplion 
that  the  disorder  is  caused  or  aggravated 
by  the  miner's  pneumoconiosis.  The 
party  liable  for  the  payment  nf  benefits 
mav  rebut  the  presumption  by 
producing  credible  evidence  that  the 
medical  service  or  supply  provided  was 
for  a  pulmonary  disorder  apart  from 
those  previously  associated  with  the 
miner's  disability,  or  was  beyond  that 
necessarv  to  effectivelv  treat  a  covered 
disorder,  or  was  not  for  a  pulmonary 
disorder  at  all 

(f)  Evidence  that  the  miner  does  not 
have  pneumoconiosis  or  is  not  totally 
disabled  bv  pneumoconiosis  arising  out 
of  coal  mine  employment  is  insufficient 
to  defeat  a  request  for  coverage  of  any 
medical  service  or  supply  under  this 
subpart.  In  determining  whether  the 
treatment  is  compensable,  the  opinion 
of  the  miner's  treating  physician  may  be 
entitled  to  controlling  weight  pursuant 
to  §  718.104(d)  A  finding  that  a  medical 
service  or  supply  is  not  covered  under 
this  subpart  shall  not  otherwise  affect 
the  miner's  entitlement  to  benefits. 

§725.702    Claims  for  medical  benefits  only 
under  section  11  of  the  Reform  Act. 

(a)  Section  11  of  the  Reform  Act 
directs  the  Secretary  of  Health. 
Education  and  Welfare  to  notify  each 
miner  receiving  benefits  under  part  B  of 
title  I\'  of  the  Act  that  he  or  she  may  file 
a  claim  for  medical  treatment  benefits 
described  in  this  subpart.  Section 
725.308(b)  provides  that  a  claim  for 
medical  treatment  benefits  shall  be  filed 
on  or  before  December  31.  1980.  unless 
the  period  is  enlarged  for  good  cause 
shown.  This  section  sets  forth  the  rules 
governing  the  processing,  adjudication, 


and  payment  of  claims  filed  under 
section  11. 

(b)(1)  A  claim  filed  pursuant  to  the 
notice  described  in  paragraph  (a)  of  this 
section  shall  be  c;onsidered  a  claim  for 
medical  benefits  only,  and  shall  be  filed, 
processed,  and  adjudicated  in 
accordance  with  the  provisions  of  this 
part,  except  as  provided  in  this  section. 
While  a  claim  for  medical  benefits  must 
be  treated  as  any  other  claim  filed  under 
part  C  of  title  IV  of  the  Act.  the 
Department  shall  accept  the  Social 
Securitv  Administration's  finding  of 
entitlement  as  its  initial  determination. 

(2)  In  the  case  of  a  part  B  beneficiary 
whose  coal  mine  employment 
terminated  before  lanuary  1.  1970.  the 
Secretary  shall  make  an  immediate 
award  of  medical  benefits.  Where  the 
part  B  beneficiary's  coal  mine 
employment  terminated  on  or  after 
lanuary  1.  1970.  the  Secretary  shall 
immediately  authorize  the  payment  of 
medical  benefits  and  thereafter  inform 
the  respcjnsible  operator,  if  any.  of  the 
operator's  right  to  contest  the  claimant's 
entitlement  for  medical  benefits. 

(c)  A  miner  on  whose  behalf  a  claim 
is  filed  under  this  section  (see 

§  725.301 )  must  have  been  alive  on 
March  1.  1978.  in  order  for  the  claim  to 
be  considered. 

(d)  The  criteria  contained  in  subpart 
C  of  part  727  of  this  subchapter  (see 

tj  725.4(d))  are  applicable  to  claims  for 
medical  benefits  filed  under  this 
section. 

(e)  No  determination  made  with 
respect  to  a  claim  filed  under  this 
section  shall  affect  any  determination 
previously  made  by  the  Social  Security 
Administration.  The  Social  Security 
Administration  may.  however,  reopen  a 
previously  approved  claim  if  the 
conditions  .set  forth  in  §  410.672(c)  of 
this  chapter  are  present.  These 
conditions  are  generally  limited  to  fraud 
or  concealment. 

(f)  If  medical  benefits  are  awarded 
under  this  section,  such  benefits  shall 
be  payable  by  a  responsible  coal  mine 
operator  (see  subpart  G  of  this  part),  if 
the  miner's  last  employment  occurred 
on  or  after  January  1.  1970.  and  in  all 
other  cases  by  the  fund.  An  operator 
which  may  be  required  to  provide 
medical  treatment  benefits  to  a  miner 
under  this  section  shall  have  the  right 
to  participate  in  the  adjudication  of  the 
claim  as  is  otherwise  provided  in  this 
part. 

(g)  Any  miner  whose  coal  mine 
employment  terminated  after  January  1. 
1970.  may  be  required  to  submit  to  a 
medical  examination  requested  by  an 
identified  operator.  The  uiueasonable 
refusal  to  submit  to  such  an 
examination  shall  have  the  same 


consequences  as  are  provided  under 
§725.414. 

(h)  If  a  miner  is  determined  eligible 
for  medical  benefits  in  accordance  with 
this  section,  such  benefits  shall  be 
provided  from  the  date  of  filing,  except 
that  such  benefits  may  also  include 
payments  for  any  unreimbursed  medical 
treatment  costs  incurred  personally  by 
such  miner  during  the  period  from 
January  1.  1974.  to  the  date  of  filing 
which  are  attributable  to  medical  care 
required  as  a  result  of  the  miner's  total 
disability  due  to  pneumoconiosis.  No 
reimbursement  for  health  insurance 
premiums,  taxes  attributable  to  any 
public  health  insurance  coverage,  or 
other  deduction  or  payments  made  for 
the  purpose  of  securing  third  party 
liability  for  medical  care  costs  is 
authorized  by  this  section.  If  a  miner 
seeks  reimbursement  for  medical  care 
costs  personally  incurred  before  the 
filing  of  a  claim  under  this  section,  the 
district  director  shall  require 
documented  proof  of  the  nature  of  the 
medical  service  provided,  the  identity  of 
the  medical  provider,  the  cost  of  the 
service,  and  the  fact  that  the  cost  was 
paid  by  the  miner,  before 
reimbursement  for  such  cost  may  be 
awarded. 

§725.703    Physician  defined. 

The  term  "physician  '  includes  only 
doctors  of  medicine  (MD)  and 
osteopathic  practitioners  within  the 
scope  of  their  practices  as  defined  by 
State  law.  No  treatment  or  medical 
services  performed  by  any  other 
practitioner  of  the  healing  arts  is 
authorized  by  this  part,  unless  such 
treatment  or  service  is  authorized  and 
supervised  both  by  a  physician  as 
defined  in  this  section  and  the  district 
director. 

§  725.704    Notification  of  right  to  medical 
benefits;  authorization  of  treatment. 

(a)  Upon  notification  to  a  miner  of 
such  miner's  entitlement  to  benefits,  the 
Office  shall  provide  the  miner  with  a 
list  of  authorized  treating  physicians 
and  medical  facilities  in  the  area  of  the 
miner's  residence.  The  miner  may  select 
a  physician  from  this  list  or  may  select 
another  physician  with  approval  of  the 
Office.  Where  emergency  services  are 
necessary  and  appropriate, 
authorization  by  the  Office  shall  not  be 
required. 

(b)  The  Office  may.  on  its  own 
initiative,  or  at  the  request  of  a 
responsible  operator,  order  a  change  of 
physicians  or  facilities,  but  only  where 
it  has  been  determined  that  the  change 
is  desirable  or  necessary  in  the  best 
interest  of  the  miner.  The  miner  mav 
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change  physicians  or  facilities  subject  to 
the  approval  of  the  Office. 

(c)  If  adequate  treatment  cannot  be 
obtained  in  the  area  of  the  claimant's 
residence,  the  Office  may  authorize  the 
use  of  physicians  or  medical  facilities 
outside  such  area  as  well  as 
reimbursement  for  travel  expenses  and 
overnight  accommodations. 

§  725.705    Arrangements  for  medical  care. 

(a)  Operator  liability.  If  an  operator 
has  been  determined  liable  for  the 
payment  of  benefits  to  a  miner,  the 
Office  shall  notify  such  operator  or 
insurer  of  the  names,  addresses,  and 
telephone  numbers  of  the  authorized 
providers  of  medical  benefits  chosen  by 
an  entitled  miner,  and  shall  require  the 
operator  or  insurer  to: 

(1)  Notify  the  miner  and  the  providers 
chosen  that  such  operator  will  be 
responsible  for  the  cost  of  medical 
services  provided  to  the  miner  on 
account  of  the  miner's  total  disability 
due  to  pneumoconiosis; 

(2)  Designate  a  person  or  persons  with 
decisionmaking  authority  with  whom 
the  Office,  the  miner  and  authorized 
providers  may  commvmicf&te  on  matters 
involving  medical  benefits  provided 
under  this  subpart  and  notify  the  Office, 
miner  and  providers  of  such 
designation; 

(3)  Make  arrangements  for  the  direct 
reimbursement  of  providers  for  their 
services. 

(b)  Fund  liability.  If  there  is  no 
operator  found  liable  for  the  payment  of 
benefits,  the  Office  shall  make  necessary 
arrangements  to  provide  medical  care  to 
the  miner,  notify  the  miner  and  medical 
care  facility  selected  of  the  liability  of 
the  fund,  designate  a  person  or  persons 
with  whom  the  miner  or  provider  may 
communicate  on  matters  relating  to 
medical  care,  and  make  arrangements 
for  the  direct  reimbursement  of  the 
medical  provider. 

§  725.706    Authorization  to  provide  medical 
services. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  medical  services  from 
an  authorized  provider  which  are 
payable  under  §  725.701  shall  not 
require  prior  approval  of  the  Office  or 
the  responsible  operator. 

(b)  Except  where  emergency  treatment 
is  required,  prior  approval  of  the  Office 
or  the  responsible  operator  shall  be 
obtained  before  any  hospitalization  or 
surgery,  or  before  ordering  an  apparatus 
for  treatment  where  the  purchase  price 
exceeds  $300.  A  request  for  approval  of 
non-emergency  hospitalization  or 
surgery  shall  be  acted  upon 
expeditiously,  and  approval  or 
disapproval  will  be  given  by  telephone 


if  a  wTitten  response  cannot  be  given 
within  7  days  following  the  request.  No 
employee  of  the  Department  of  Labor, 
other  than  a  district  director  or  the 
Chief,  Branch  of  Medical  Analysis  and 
Services,  DCMWC.  is  authorized  to 
approve  a  request  for  hospitalization  or 
surgery  by  telephone. 

(c)  Payment  for  medical  services, 
treatment,  or  an  apparatus  shall  be  made 
at  no  more  than  the  rate  prevailing  in 
the  community  in  which  the  providing 
physician,  medical  facility  or  supplier  is 
located. 

§  725.707    Reports  of  physicians  and 
supervision  of  medical  care- 
la)  Within  30  days  following  the  first 
medical  or  surgical  treatment  provided 
under  §  725.701,  the  treating  physician 
or  facility  shall  furnish  to  the  Office  and 
the  responsible  operator,  if  any.  a  report 
of  such  treatment. 

(b)  In  order  to  permit  continuing 
supervision  of  the  medical  care 
provided  to  the  miner  with  respect  to 
the  necessity,  character  and  sufficiency 
of  any  medical  care  furnished  or  to  be 
furnished,  the  treating  physician, 
facility,  employer  or  carrier  shall 
provide  such  reports  in  addition  to 
those  required  by  paragraph  (a)  of  this 
section  as  the  Office  may  from  time  to 
time  require.  Within  the  discretion  of 
the  district  director,  payment  may  be 
refused  to  any  medical  provider  who 
fails  to  submit  any  report  required  by 
this  section. 

§725.708    Disputes  concerning  medical 
tienefits. 

(a)  Whenever  a  dispute  develops 
concerning  medical  services  under  this 
part,  the  district  director  shall  attempt 
to  informally  resolve  such  dispute.  In 
this  regard  the  district  director  may.  on 
his  or  her  own  initiative  or  at  the 
request  of  the  responsible  operator  order 
the  claimant  to  submit  to  an 
examination  by  a  physician  selected  by 
the  district  director. 

(b)  If  no  informal  resolution  is 
accomplished,  the  district  director  shall 
refer  the  case  to  the  Office  of 
Administrative  Law  Judges  for  hearing 
in  accordance  with  this  part.  Any  such 
hearing  shall  be  scheduled  at  the 
earliest  possible  time  and  shall  take 
precedence  over  all  other  requests  for 
hearing  except  for  prior  requests  for 
hearing  arising  under  this  section  and  as 
provided  by  §  727.405  of  this  subchapter 
(see  §  725.4(d)).  During  the  pendency  of 
such  adjudication,  the  Director  may 
order  the  payment  of  medical  benefits 
prior  to  final  adjudication  under  the 
same  conditions  applicable  to  benefits 
awarded  under  §  725.522. 


(c)  In  the  development  or  adjudication 
of  a  dispute  over  medical  benefits,  the 
adjudication  officer  is  authorized  to  take 
whatever  action  may  be  necessary  to 
protect  the  health  of  a  totally  disabled 
miner. 

(d)  Any  interested  medical  provider 
may,  if  appropriate,  be  made  a  party  to 
a  dispute  over  medical  benefits. 

§  725.71 0    Objective  of  vocational 
rehabilitation. 

The  objective  of  vocational 
rehabilitation  is  the  return  of  a  miner 
who  is  totally  disabled  for  work  in  or 
around  a  coal  mine  and  who  is  unable 
to  utilize  those  skills  which  were 
employed  in  the  miner's  coal  mine 
employment  to  gainful  employment 
commensurate  with  such  miner's 
physical  impairment.  This  objective 
may  be  achieved  through  a  program  of 
re-evaluation  and  redirection  of  the 
miner's  abilities,  or  retraining  in  another 
occupation,  and  selective  job  placement 
assistance. 

§  725.71 1     Requests  for  referral  to 
vocational  rehabilitation  assistance. 

Each  miner  who  has  been  determined 
entitled  to  receive  benefits  under  part  C 
of  title  IV  of  the  Act  shall  be  informed 
by  the  OWCP  of  the  availability  and 
advisability  of  vocational  rehabilitation 
services.  If  such  miner  chooses  to  avail 
himself  or  herself  of  vocational 
rehabilitation,  his  or  her  request  shall  be 
processed  and  referred  by  OWCP 
vocational  rehabilitation  advisors 
pursuant  to  the  provisions  of  ^  702.501 
through  702.508  of  this  chapter  as  is 
appropriate. 

5.  Part  726  is  revised  as  follows: 

PART  726— BLACK  LUNG  BENEFITS; 
REQUIREMENTS  FOR  COAL  MINE 
OPERATOR'S  INSURANCE 

Subpart  A — General 

Sec. 

726.1  S!atutor\-  insurance  requirements  for 
coal  mine  operators. 

726.2  Purpose  and  scope  of  this  part. 

726.3  Relationship  of  this  part  to  other  parts 
in  this  subchapter. 

726.4  Who  must  obtain  insurance  coverage. 

726.5  Effective  date  of  in.surance  coverage. 

726.6  The  Office  of  Workers'  Compensation 
Programs. 

726.7  Forms,  submission  of  information. 

726.8  Definitions. 

Subpart  B — Authorization  of  Self-Insurers 

726.101  Who  may  be  authorized  to  self- 
insure. 

726.102  .Application  for  authority  to 
become  a  self-insurer:  how  fili-d: 
information  to  be  submitted. 

726.103  .Application  for  authority  to  self- 
insure:  effeit  of  regulations  contained  in 
this  part. 
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726.104  .Action  by  the  Office  upon 
application  of  operator. 

726.105  Fixing  the  amount  of  security. 

726.106  Type  of  security 

726.107  Deposits  of  negotiable  securities 
with  Federal  Reserve  banks  or  the 
Treasurer  of  the  United  States:  authority 
to  sell  such  securities:  interest  thereon. 

726.108  Withdrawal  of  negotiable 
securities. 

726.109  Increase  or  reduction  in  the 
amount  of  security 

726.110  Filing  of  agreement  and 
undertaking. 

726.  Ill     Notice  of  authorization  to  self- 
insure. 

726.112  Reports  required  of  self-insurer; 
examination  of  accounts  of  self-insurer 

726.1 1.3     Disclosure  of  confidential 
information. 

726.1 14  Period  of  authorization  as  self- 
insurer:  reauthorization. 

726.115  Revocation  of  authorization  to  self- 
insuTp 

Subpart  C — Insurance  Contracts 

726.201  Insurance  contracts — generally. 

726.202  Who  may  underwrite  an  operator's 
liability. 

726  203     Federal  Coal  Mine  Health  and 
Safety  Act  endorsement. 

726.204  Statutory  policy  provisions. 

726.205  Other  forms  of  endorsement  and 
policies. 

726.206  Terms  of  policies. 

726.207  Discharge  by  the  carrier  of 
obligations  and  duties  of  operator 

Reports  by  Carrier 

726.208  Report  by  carrier  of  issuance  of 
policy  or  endorsement. 

726. 20q     Report;  by  whom  sent. 
726.210    .Agreement  to  be  bound  by  report. 
726  211     Name  of  one  employer  only  shall 
be  given  in  each  report. 

726.212  Notice  of  cancellation. 

726.213  Reports  by  carriers  concerning  the 
payment  of  benefits 

Subpart  D — Civil  Money  Penalties 

726  300  Purpose  and  scope 

726.301  Definitions. 

726.302  Determination  of  penalty. 

726.303  Notification;  investigation. 
726  304  Notice  of  initial  assessment. 

726.305  Contents  of  notice. 

726.306  Finality  of  administrative 
assessment. 

726.307  Form  of  notice  of  contest  and 
request  for  hearing. 

726.308  Service  and  computation  of  lime. 

726.309  Referral  to  the  Office  of 
.Administrative  Law  ludges. 

726.310  .Appointment  of  Administrative 
Law  [udge  and  notification  of  hearing 
date. 

726.311  Evidence. 

726.312  Burdens  of  proof 

726.313  Decision  and  Order  of 
.Administrative  Law  Judge. 

726.314  Review  by  the  Secretary. 

726.315  Contents. 

726.316  Filing  and  service. 

726.317  Discretionary  review. 

726.318  Final  decision  of  the  Secretary 

726.319  Retention  of  official  record. 

726.320  Collection  and  recovery  ofpenalty. 


.Aulhorilv:  5  l'.S.(>.  301,  Reorganization 
Hl.iii  \o  ()  of  1950.  15  FR  3174.  30  U.S.C.  901 
et  seq..  902(0.  9i5.  9.t2,  933,  934.  936.  945; 
33  V.SC  901  el  seq..  Secretary's  Order  7-87. 
52  FR.48466,  Employment  Standards  Order 
No.  90-02 

Subpart  A — General 

§726.1     Statutory  insurance  requirements 
for  coal  mine  operators. 

Section  423  uf  title  IV  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  as 
amended  (hereinafter  the  Act)  requires 
each  cnal  mine  operator  who  is 
operating  or  has  operated  a  coal  mine  in 
a  State  which  is  not  included  in  the  list 
published  bv  the  Secretary'  (see  part  722 
of  this  subcbapter)  to  secure  the 
payment  of  benefits  for  which  he  may 
be  found  liable  under  section  422  of  the 
Act  and  the  provisions  of  this 
subchapter  by  either: 

(a)  Qualifying  as  a  self-insurer,  or 

(b)  By  subsc;ribing  to  and  maintaining 
in  force  a  commercial  insurance 
contract  (including  a  policy  or  contract 
procured  from  a  State  agency) 

§  726.2    Purpose  and  scope  of  this  part. 

(a)  This  part  provides  rules  directing 
and  controlling  the  circumstances  under 
which  a  coal  mine  operator  shall  fulfill 
his  insurance  obligations  under  the  Act. 

(b)  This  Subpart  A  sets  forth  the  scope 
and  purpose  of  this  part  and  generally 
describes  the  statutory  framework 
within  which  this  part  is  operative. 

(c)  Subpart  B  of  this  part  sets  forth  the 
criteria  a  coal  mine  operator  must  meet 
in  order  to  qualify  as  a  self-insurer. 

(d)  Subpart  C  of  this  part  sets  forth  the 
rules  and  regulations  of  the  Secretary 
governing  contrac:ts  of  insurance  entered 
into  by  coal  mine  operators  and 
commercial  insurance  sources  for  the 
payment  of  black  lung  benefits  under 
part  C  of  the  Act. 

(e)  Subpart  U  of  this  part  sets  forth  the 
rules  governing  the  imposition  of  civil 
money  penalties  on  coal  mine  operators 
that  fail  to  secure  their  liability  under 
the  Act 

§  726.3    Relationship  of  this  part  to  other 
parts  in  this  subchapter. 

(a)  This  part  726  implements  and 
effectuates  responsibilities  for  the 
payment  of  black  King  benefits  placed 
upon  coal  mine  operators  bv  sections 
4 1 S  and  422  of  the  Act  and  the 
regulations  of  the  Secretary  in  this 
subchapter,  particularly  those  set  forth 
in  part  725  of  this  subchapter.  All 
definitions,  usages,  procedures,  and 
other  rules  affecting  the  responsibilities 
of  coal  mine  operators  prescribed  in  part 
725  of  this  subchapter  are  hereby  made 
applicable,  as  appropriate,  to  this  part 
726. 


(b)  If  the  provisions  of  this  part  appear 
to  conflict  with  any  provision  of  any 
other  part  in  this  subchapter,  the 
apparently  conflicting  provisions 
should  be  read  harmoniously  to  the 
fullest  extent  possible.  If  a  harmonious 
interpretation  is  not  possible,  the 
provisions  of  this  part  should  be  applied 
to  govern  the  responsibilities  and 
obligations  of  coal  mine  operators  to 
secure  the  payment  of  black  lung 
benefits  as  prescribed  by  the  Act.  The 
provisions  of  this  part  do  not  apply  to 
matters  falling  outside  the  scope  of  this 
part. 

§  726.4    Who  must  obtain  insurance 
coverage. 

(a)  Section  423  of  part  C  of  title  IV  of 
the  Act  requires  each  operator  of  a  coal 
mine  or  former  operator  in  any  State 
which  does  meet  the  requirements 
prescribed  by  the  Secretary^  pursuant  to 
section  411  of  part  C  of  title  IV  of  the 
Act  to  self-insure  or  obtain  a  policy  or 
contract  of  insurance  to  guarantee  the 
payment  of  benefits  for  which  such 
operator  may  be  adjudicated  liable 
under  section  422  of  the  Act.  In  enacting 
sections  422  and  423  of  the  Act 
Congress  has  unambiguously  expressed 
its  intent  that  coal  mine  operators  bear 
the  cost  of  providing  the  benefits 
established  by  part  C  of  title  IV  of  the 
Act.  Section  3  of  the  Act  defines  an 
"operator"  as  any  owner,  lessee,  or 
other  person  who  operates,  controls,  or 
supervises  a  coal  mine. 

(b)  Section  422(i)  of  the  Act  clearly 
recognizes  that  any  individual  or 
business  entity  who  is  or  was  a  coal 
mine  operator  may  be  found  liable  for 
the  payment  of  pneumoconiosis  benefits 
after  December  31,  1973.  Within  this 
framework  it  is  clear  that  the  Secretary 
has  wide  latitude  for  determining  which 
operator  shall  be  liable  for  the  payment 
of  part  C  benefits.  Comprehensive 
standards  have  been  promulgated  in 
subpart  G  of  part  725  of  this  subchapter 
for  the  purpose  of  guiding  the  Secretary' 
in  making  such  determination.  It  must 
be  noted  that  pursuant  to  these 
standards  any  parent  or  subsidiary 
corporation,  any  individual  or  corporate 
partner,  or  partnership,  any  lessee  or 
lessor  of  a  coal  mine,  any  joint  venture 
or  participant  in  a  joint  venture,  any 
transferee  or  transferor  of  a  corporation 
or  other  business  entity,  any  former, 
current,  or  future  operator  or  any  other 
form  of  business  entity  which  has  had 
or  will  have  a  substantial  and 
reasonably  direct  interest  in  the 
operation  of  a  coal  mine  may  be 
determined  liable  for  the  payment  of 
pneumoconiosis  benefits  after  December 
31,  1973.  The  failure  of  any  such 
business  entity  to  self-insure  or  obtain  a 


policy  or  contract  of  insurance  shedl  in 
no  way  relieve  such  business  entity  of 
its  obligation  to  pay  pneumoconiosis 
benefits  in  respect  of  any  case  in  which 
such  business  entity's  responsibility  for 
such  payments  has  been  properly 
adjudicated.  Any  business  entity 
described  in  this  section  shall  take 
appropriate  steps  to  insure  that  any 
liability  imposed  by  part  C  of  the  Act  on 
such  business  entity  shall  be 
dischargeable. 

§  726.5    Effective  date  of  insurance 
coverage. 

Pursuant  to  section  422(c)  of  part  C  of 
title  IV  of  the  Act,  no  coal  mine  operator 
shall  be  responsible  for  the  payment  of 
any  benefits  whatsoever  for  any  period 
prior  to  January  1,  1974.  However,  coal 
mine  operators  shall  be  liable  as  of 
January  1,  1974,  for  the  payment  of 
benefits  in  respect  of  claims  which  were 
filed  under  section  415  of  part  B  of  title 
IV  of  the  Act  after  July  1,  1973.  Section 
415(a)(3)  requires  the  Secretary  to  notify 
any  operator  who  may  be  liable  for  the 
payment  of  benefits  under  part  C  of  title 
IV  beginning  on  January  1. 1974,  of  the 
pendency  of  a  section  415  claim. 
Section  415(a)(5)  declares  that  any 
operator  who  has  been  notified  of  the 
pendency  of  a  section  415  claim  shall  be 
bound  by  the  determination  of  the 
Secretary  as  to  such  operator's  liability 
and  as  to  the  claimant's  entitlement  to 
benefits  as  if  the  claim  were  filed  under 
part  C  of  title  IV  of  the  Act  and  section 
422  thereof  had  been  applicable  to  such 
operator.  Therefore,  even  though  no 
benefit  payments  shall  be  required  of  an 
operator  prior  to  January  1,  1974,  the 
liability  for  these  payments  may  be 
finally  adjudicated  at  any  time  after  July 
1.  1973.  Neither  the  failure  of  an 
operator  to  exercise  his  right  to 
participate  in  the  adjudication  of  such  a 
claim  nor  the  failure  of  an  operator  to 
obtain  insurance  coverage  in  respect  of 
claims  filed  after  Jime  30, 1973,  but 
before  January  1,  1974,  shall  excuse 
such  operator  from  his  liability  for  the 
payment  of  benefits  to  such  claimants 
under  part  C  of  tide  IV  of  the  Act. 

§726.6    The  Office  of  Workers' 
Compensation  Programs. 

The  Office  of  Workers'  Compensation 
Programs  (hereinafter  the  Office  or 
OWCP)  is  that  subdivision  of  the 
Employment  Standards  Administration 
of  the  IJ,S.  Department  of  Labor  which 
has  been  empowered  by  the  Secretary  of 
Labor  to  carry  out  his  functions  under 
section  415  and  part  C  of  title  fV  of  the 
Act.  As  noted  throughout  this  part  726 
the  Office  shall  perform  a  nxunber  of 
functions  with  respect  to  the  regulation 
of  both  the  self-insurance  and 


commercial  insurance  programs.  All 
correspondence  with  or  submissions  to 
the  Office  should  be  addressed  as 
follows: 

Division  of  Coal  Mine  Workers' 
Compensation.  Office  of  Workers' 
Compensation  Programs.  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  Washington.  U.C. 
20210 

§726.7    Forms,  submission  of  information. 

Any  information  required  by  this  part 
726  to  be  submitted  to  the  Office  of 
Workmen's  Compensation  Programs  or 
any  other  office  or  official  of  the 
Department  of  Labor,  shall  be  submitted 
on  such  forms  or  in  such  manner  as  the 
Secretary'  deems  appropriate  and  has 
authorized  from  time  to  time  for  such 
purposes. 

§726.8    Definitions. 

In  addition  to  the  definitions 
provided  in  part  725  of  this  subchapter, 
the  following  definitions  apply  to  this 
part: 

(a)  Director  means  the  Director,  Office 
of  Workers'  Compensation  Programs, 
and  includes  any  official  of  the  Office  of 
Workers'  Compensation  Programs 
authorized  by  the  Director  to  perform 
any  of  the  functions  of  the  Director 
under  this  part  and  part  725  of  this 
subchapter. 

(b)  Person  includes  any  individual, 
partnership,  corporation,  association, 
business  trust,  legal  representative,  or 
organized  group  of  persons. 

(c)  Secretary  means  the  Secretary  of 
Labor  or  such  other  official  as  the 
Secretary  shall  designate  to  carry  out 
any  responsibility  under  this  part. 

(d)  The  terms  employ  and 
employment  shall  be  construed  as 
broadly  as  possible,  and  shall  include 
any  relationship  under  which  an 
operator  retains  the  right  to  direct, 
control,  or  supervise  the  work 
performed  by»a  miner,  or  any  other 
relationship  under  which  an  operator 
derives  a  benefit  from  the  work 
performed  by  a  miner.  Any  individuals 
who  participate  with  one  or  more 
persons  in  the  mining  of  coal,  such  as 
owners,  proprietors,  partners,  and  joint 
venturers,  whether  they  are 
compensated  by  wages,  sedaries,  piece 
rates,  shares,  profits,  or  by  any  other 
means,  shall  be  deemed  employees.  It  is 
the  specific  intention  of  this  paragraph 
to  disregard  any  financial  arrangement 
or  business  entity  devised  by  the  actual 
owners  or  operators  of  a  coal  mine  or 
coal  mine-related  enterprise  to  avoid  the 
payment  of  benefits  to  miners  who. 
based  upon  the  economic  reality  of  their 
relationship  to  this  enterprise,  are,  in 
fact,  employees  of  the  enterprise. 


Subpart  B — Authorization  of  Self- 
Insurers 

§726.101     Who  may  t>e  authorized  to  self- 
insure. 

(a)  Pursuant  to  section  423  of  part  C 
of  title  IV  of  the  Act.  authorization  to 
self-insure  against  liability  incurred  by 
coal  mine  operators  on  account  of  the 
total  disability  or  death  of  miners  due  to 
pneumoconiosis  may  be  granted  or 
denied  in  the  discretion  of  the 
Secretary.  The  provisions  of  this  subpart 
describe  the  minimum  requirements 
established  by  the  Secretary  for 
determining  whether  any  particular  coal 
mine  operator  shall  be  authorized  as  a 
self-insurer. 

(b)  The  minimum  requirements  which 
must  be  met  by  any  operator  seeking 
authorization  to  self-insure  are  as 
follows: 

(1)  The  operator  must,  at  the  time  of 
application,  have  been  in  the  business 
of  mining  coal  for  at  least  the  3 
consecutive  years  prior  to  such 
application;  and, 

(2)  The  operator  must  demonstrate  the 
administrative  capacity  to  fully  service 
such  claims  as  may  be  filed  against  him: 
and. 

(3)  The  operator's  average  current 
assets  (jver  the  preceding  3  years  (in 
computing  average  current  assets  such 
operator  shall  not  include  the  amount  of 
any  negotiable  securities  which  he  may 
be  required  to  deposit  to  secure  his 
obligations  under  the  Act)  must  exceed 
current  liabilities  by  the  sum  of — 

(i)  The  estimated  aggregate  amount  of 
black  lung  benefits  (including  medical 
benefits)  which  such  operator  may 
expect  to  be  required  to  pay  during  the 
ensuing  year;  and, 

(ii)  The  annual  premium  cost  for  anv 
indemnity  bond  purchased;  and 

(4)  Such  operator  must  obtain 
security,  in  a  form  approved  by  the 
Office  (see  §  726.104)  and  in  an  amount 
to  be  determined  by  the  Office  (see 
§726.105);  and 

(5)  No  operator  with  fewer  than  5  full- 
time  employee-miners  shall  be 
permitted  to  self-insure. 

(c)  No  operator  who  is  unable  to  meet 
the  requirements  of  this  section  should 
apply  for  authorization  to  self-insure 
and  no  application  for  self-insurance 
shall  be  approved  by  the  Office  until 
such  time  as  the  amount  prescribed  by 
the  Office  has  been  secured  in 
accordance  with  this  subpart. 

§  726. 1 02    Application  for  authority  to 
become  a  self-insurer;  how  filed; 
information  to  be  submitted. 

(a)  How  filed.  Application  for 
authority  to  become  a  self-insurer  shall 
be  addressed  to  the  Office  and  be  made 
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on  a  form  provided  by  the  Office.  Such 
application  shall  be  signed  by  the 
applicant  over  his  typewritten  name  and 
if  the  applicant  is  not  an  individual,  by 
the  principal  officer  of  the  applicant 
duly  authorized  to  make  such 
application  over  hi.s  typewritten  name 
and  official  designation  and  shall  be 
sworn  to  by  him.  If  the  applicant  is  a 
corporation,  the  corporate  seal  shall  be 
affixed.  The  application  shall  be  filed 
with  the  Office  in  Washington.  D.C. 

(b)  Information  to  be  submitted.  Each 
application  for  authority  to  self-insure 
shall  contain 

(1)  A  statement  of  the  employer's 
payroll  report  for  each  of  the  preceding 
3  years; 

(2)  A  statement  of  the  average  number 
of  employees  engaged  in  employment 
within  the  purview  of  the  Act  for  each 
of  the  preceding  3  years; 

(3)  A  list  of  the  mine  or  mines  to  be 
covered  by  any  particular  self-insurance 
agreement.  Each  such  mine  or  mines 
listed  shall  be  described  by  name  and 
reference  shall  be  made  to  the  Federal 
Identification  Number  assigned  such 
mine  by  the  Bureau  of  Mines,  U.S. 
Department  of  the  Interior; 

(4)  A  certified  itemized  statement  of 
the  gross  and  net  assets  and  liabilities  of 
the  operator  for  each  of  the  3  preceding 
vears  in  such  manner  as  prescribed  bv 
the  Office; 

(5)  A  statement  demonstrating  the 
applicant's  administrative  capacity  to 
provide  or  procure  adequate  servicing 
for  a  claim  including  both  medical  and 
dollar  claims;  and 

(61  In  addition  to  the  aforementioned, 
the  Office  may  in  its  discretion,  require 
the  applicant  to  submit  such  further 
informatio/i  or  such  evidence  as  the 
Office  may  deem  necessary  to  have  in 
order  to  enable  it  to  give  adequate 
consideration  to  such  application. 

(c)  Who  may  file.  An  application  for 
authorization  to  self-insure  may  be  filed 
by  any  parent  or  subsidiary'  corporation, 
partner  or  partnership,  party  to  a  joint 
venture  or  joint  venture,  individual,  or 
other  business  entity  which  may  be 
determined  liable  for  the  payment  of 
black  lung  benefits  under  part  C  of  title 
rv  of  the  Act,  regardless  of  whether  such 
applicant  is  directly  engaged  in  the 
business  of  mining  coal.  However,  in 
each  case  for  which  authorization  to 
self-insure  is  granted,  the  agreement  and 
undertaking  filed  pursuant  to  §  726.110 
and  the  security  deposit  shall  be 
respectively  filed  by  and  deposited  in 
the  name  of  the  applicant  only. 


§  726.'!  03    Application  for  authority  to  self- 
insure;  effect  of  regulations  contained  In 
this  part. 

As  appropriate,  each  of  the 
regulations,  interpretations  and 
recjuirements  contained  in  this  part  726 
including  those  described  in  subpart  C 
nf  this  part  shall  be  binding  upon  each 
applicant  under  this  subpart,  and  the 
applicant's  consent  to  be  bound  by  all 
requirements  of  the  said  regulations 
shall  be  deemed  to  be  included  in  and 
a  part  of  the  application,  as  fully  as 
though  written  therein, 

§  726. 1 04    Action  by  the  Office  upon 
application  of  operator. 

(a|  Upon  receipt  of  a  completed 
application  for  authorization  to  self- 
insure,  the  Office  shall,  after 
examination  of  the  information 
contained  in  the  application,  either 
deny  the  request  or  determine  the 
amount  of  security  which  must  be  given 
by  the  applicant  to  guarantee  the 
payment  of  benefits  and  the  discharge  of 
all  other  obligations  which  may  be 
required  of  such  applicant  under  the 
Act 

(b)  The  applicant  shall  thereafter  be 
notified  that  he  may  give  security  in  the 
amount  fixed  by  the  Office  (see 
^726.10.'5): 

(1)  In  the  form  of  an  indemnity  bond 
with  sureties  satisfactory'  to  the  Office; 

(2)  By  a  deposit  of  negotiable 
securities  with  a  Federal  Reserve  Bank 
in  compliance  with  §§  726.106(c)  and 
726.107; 

(3)  In  the  form  of  a  letter  of  credit 
issued  bv  a  financial  institution 
satisfactory  to  the  Office  (except  that  a 
letter  of  credit  shall  not  be  sufficient  by 
itself  to  satisf>'  a  self-insurer's 
obligations  under  this  part);  or 

(4)  By  funding  a  trust  pursuant  to 
section  501{c)(2l)  of  the  Internal 
Revenue  Code  (26  U.S.C). 

(c)  Any  applicant  who  cannot  meet 
the  security  deposit  requirements 
imposed  by  the  Office  should  proceed  to 
obtain  a  commercial  policy  or  contract 
of  insurance.  Any  applicant  for 
authorization  to  self-insure  whose 
application  has  been  rejected  or  who 
believes  that  the  security  deposit 
requirements  imposed  by  the  Office  are 
excessive  may,  in  writing,  request  that 
the  Office  review  its  determination.  A 
request  for  review  should  contain  such 
information  as  may  be  necessary  to 
support  the  request  that  the  amount  of 
security  required  be  reduced. 

(d)  Upon  receipt  of  any  such  request, 
the  Office  shall  review  its  previous 
determination  in  light  of  any  new  or 
additional  information  submitted  and 
inform  the  applicant  whether  or  not  a 


reduction  in  the  amount  of  security 
initially  required  is  warranted. 

§  726.1 05    Fixing  the  amount  of  security. 

The  Office  shall  require  the  amount  of 
security  which  it  deems  necessan,'  and 
sufficient  to  secure  the  performance  by 
the  applicant  of  all  obligations  imposed 
upon  him  as  an  operator  by  the  Act.  In 
determining  the  amount  of  security 
required,  the  factors  that  the  Office  will 
consider  include,  but  are  not  limited  to. 
the  operator's  net  worth,  the  existence 
of  a  guarantee  by  a  parent  corporation, 
and  the  operator's  existing  liability  for 
benefits.  The  Office  shall  also  consider 
such  other  factors  as  it  considers 
relevant  to  any  particular  case.  The 
amount  of  security  which  shall  be 
required  may  be  increased  or  decreased 
when  experience  or  changed  conditions 
so  warrant. 

§  726.1 06    Type  of  security. 

(a)  The  Office  shall  determine  the 
type  or  types  of  security  which  an 
applicant  shall  or  may  procure.  (See 
§  726.104(b).) 

(b)  In  the  event  the  indemnity  bond 
option  is  selected,  the  bond  shall  be  in 
such  form  and  contain  such  provisions 
as  the  Office  may  prescribe:  Provided, 
That  only  corporations  may  act  as 
sureties  on  such  indemnity  bonds.  In 
each  case  in  which  the  surety  on  any 
such  bond  is  a  surety  company,  such 
company  must  be  one  approved  by  the 
U.S.  Treasury  Department  under  the 
laws  of  the  United  States  and  the 
applicable  rules  and  regulations 
governing  bonding  companies  (see 
Department  of  Treasury's  Circular — 
570). 

(c)  An  applicant  for  authorization  to 
self-insure  based  on  a  deposit  of 
negotiable  securities,  in  the  amount 
fixed  by  the  Office,  shall  deposit  any 
negotiable  securities  acceptable  as 
security  for  the  deposit  of  public 
moneys  of  the  United  States  under 
regulations  issued  by  the  Secretary  of 
the  Treasury.  (See  31  CFR  Part  225.)  The 
approval,  valuation,  acceptance,  and 
custody  of  such  securities  is  hereby 
committed  to  the  several  Federal 
Reserve  Banks  and  the  Treasurer  of  the 
United  States. 

§  726.1 07    Deposits  of  negotiable  securities 
with  Federal  Reserve  tMolcs  or  the 
Treasurer  of  the  United  States;  authority  to 
sell  such  securities;  interest  tttereon. 

Deposits  of  securities  provided  for  by 
the  regulations  in  this  part  shall  be 
made  with  any  Federal  Reserve  bank  or 
any  branch  of  a  Federal  Reserve  bank 
designated  by  the  Office,  or  the 
Treasurer  of  the  United  States,  and  shall 
be  held  subject  to  the  order  of  the  Office 
with  power  in  the  Office,  in  its 


discretion  in  the  event  of  default  by  the 
said  self-insurer,  to  collect  the  interest 
as  it  may  become  due,  to  sell  the 
securities  or  any  of  them  as  may  be 
required  to  discharge  the  obligations  of 
the  self-insurer  under  the  Act  and  to 
apply  the  proceeds  to  the  payment  of 
any  benefits  or  medical  expenses  for 
which  the  self-insurer  may  be  liable. 
The  Office  may,  however,  whenever  it 
deems  it  unnecessary  to  resort  to  such 
securities  for  the  payment  of  benefits, 
authorize  the  self-insurer  to  collect 
interest  on  the  securities  deposited  by 
him. 

§726.108    Withdrawal  of  negotiable 
securities. 

No  withdrawal  of  negotiable 
securities  deposited  by  a  self-insurer, 
shall  be  made  except  upon 
authorization  by  the  Office.  A  self- 
insurer  discontinuing  business,  or 
discontinuing  operations  within  the 
purview  of  the  Act,  or  providing 
security  for  the  payment  of  benefits  by 
commercial  insurance  under  the 
provisions  of  the  Act  may  apply  to  the 
Office  for  the  withdrawal  of  securities 
deposited  under  the  regulations  in  this 
part.  With  such  application  shall  be 
filed  a  sworn  statement  setting  forth: 

(a)  A  list  of  all  outstanding  cases  in 
which  benefits  are  being  paid,  with  the 
names  of  the  miners  and  other 
beneficiaries,  giving  a  statement  of  the 
amounts  of  benefits  paid  and  the 
periods  for  which  such  benefits  have 
been  paid;  and 

(b)  A  similar  list  of  all  pending  cases 
in  which  no  benefits  have  as  yet  been 
paid.  In  such  cases  withdrawals  may  be 
authorized  by  the  Office  of  such 
securities  as  in  the  opinion  of  the  Office 
may  not  be  necessary  to  provide 
adequate  security  for  the  payment  of 
outstanding  and  potential  liabilities  of 
such  self-insurer  under  the  Act. 

§  726.1 09    Increase  or  reduction  In  the 
amount  of  security. 

Whenever  in  the  opinion  of  the  Office 
the  amount  of  security  given  by  the  self- 
insurer  is  insufficient  to  afford  adequate 
security  for  the  payment  of  benefits  and 
medical  expenses  under  the  Act,  the 
self-insurer  shall,  upon  demand  by  the 
Office,  file  such  additional  security  as 
the  Office  may  require.  The  Office  may 
reduce  the  amount  of  security  at  any 
time  on  its  own  initiative,  or  upon  the 
application  of  a  self-insurer,  when  it 
believes  the  facts  warrant  a  reduction,  A 
self-insurer  seeking  a  reduction  shall 
furnish  such  information  as  the  Office 
may  request  relative  to  his  current 
affairs,  the  nature  and  hazard  of  the 
work  of  his  employees,  the  amount  of 
the  payroll  of  his  employees  engaged  in 


coal  mine  employment  within  the 
purview  of  the  Act,  his  financial 
condition,  and  such  other  evidence  as 
may  be  deemed  material,  including  a 
record  of  benefit  payments  he  has  made. 

§  726.1 10    Filing  of  agreement  and 
undertaking. 

(a)  In  addition  to  the  requirement  that 
adequate  security  be  procured  as  set 
forth  in  this  subpart,  the  applicant  for 
the  authorization  to  self-insure  shall,  as 
a  condition  precedent  to  receiving  such 
authorization,  execute  and  file  with  the 
Office  an  agreement  and  imdertaking  in 
a  form  prescribed  and  provided  by  the 
Office  in  which  the  applicant  shall 
agree: 

(1)  To  pay  when  due,  as  required  by 
the  Act,  all  benefits  payable  on  account 
of  total  disability  or  death  of  any  of  its 
employee-miners ; 

(2)  To  furnish  medical,  surgical, 
hospital,  and  other  attendance, 
treatment,  and  care  as  required  by  the 
Act; 

(3)  To  provide  seciurity  in  a  form 
approved  by  the  Office  (see  §  726.104) 
and  in  an  amount  established  by  the 
Office  (see  §  726,105),  as  elected  in  the 
application; 

(4)  To  authorize  the  Office  to  sell  any 
negotiable  securities  so  deposited  or  any 
part  thereof,  and  to  pay  from  the 
proceeds  thereof  such  benefits,  medical, 
and  other  expenses  and  any  accrued 
penalties  imposed  by  law  as  the  Office 
may  find  to  be  due  and  payable. 

(b)  When  an  applicant  has  provided 
the  requisite  security,  he  shall  send  to 
the  Office  in  Washington,  D.C.  a 
completed  agreement  and  undertaking, 
together  with  satisfactory  proof  that  his 
obligations  and  liabilities  under  the  Act 
have  been  secured. 

§  726.  Ill     Notice  of  authorization  to  self- 
insure. 

Upon  receipt  of  a  completed 
agreement  and  undertaking  and 
satisfactory  proof  that  adequate  security 
has  been  provided,  an  applicant  for 
authorization  to  self-insure  shall  be 
notified  by  the  Office  in  writing  that  he 
is  authorized  to  self-insure  to  meet  the 
obligations  imposed  upon  him  by 
section  415  and  part  C  of  title  IV  of  the 
Act. 

§726.112    Reports  required  of  self-insurer; 
examination  of  accounts  of  self-insurer. 

(a)  Each  operator  who  has  been 
authorized  to  self-insure  under  this  part 
shall  submit  to  the  Office  reports 
containing  such  information  as  the 
Office  may  from  time  to  time  require  or 
prescribe. 

(b)  Whenever  it  deems  it  to  be 
necessary,  the  Office  may  inspect  or 
examine  the  books  of  account,  records, 


and  other  papers  of  a  self-insurer  for  the 
purpose  of  verifying  any  financial 
statement  submitted  to  the  Office  by  the 
self-insurer  or  verifying  any  information 
furnished  to  the  Office  in  any  report 
required  by  this  section,  or  any  other 
section  of  the  regulations  in  this  part, 
and  such  self-insurer  shall  permit  the 
Office  or  its  duly  authorized 
representative  to  make  such  an 
inspection  or  examination  as  the  Office 
shall  require.  In  lieu  of  this  requirement 
the  Office  may  in  its  discretion  accept 
an  adequate  report  of  a  certified  public 
accountant. 

(c)  Failure  to  submit  or  make  available 
any  report  or  information  requested  by 
the  Office  from  an  authorized  self- 
insurer  pursuant  to  this  section  may,  in 
appropriate  circumstances  result  in  a 
revocation  of  the  authorization  to  self- 
insure. 

§  726. 1 1 3    Disclosure  of  confidential 
information. 

Any  financial  information  or  records, 
or  other  information  relating  to  the 
business  of  an  authorized  self-insurer  or 
applicant  for  the  authorization  of  self- 
insurance  obtained  by  the  Office  shall 
be  exempt  from  public  disclosure  to  the 
extent  provided  in  5  U.S.C.  552(b)  and 
the  applicable  regulations  of  the 
Department  of  Labor  promulgated 
thereunder.  (See  29  CFR  part  70.) 

§  726.1 1 4    Period  of  authorization  as  self- 
insurer;  reauthorization. 

(a)  No  initial  authorization  to  self- 
insure  shall  be  granted  for  a  period  in 
excess  of  18  months.  A  self-insurer  who 
has  made  an  adequate  deposit  of 
negotiable  securities  in  compliance  with 
§§  726.106(c)  and  726.107  will  be 
reauthorized  for  the  ensuing  fiscal  year 
without  additional  security  if  the  Office 
finds  that  his  experience  as  a  self- 
insurer  warrants  such  action.  If  the 
Office  determines  that  such  self 
insurer's  experience  indicates  a  need  for 
the  deposit  of  additional  security,  no 
reauthorization  shall  be  issued  for  the 
ensuing  fiscal  year  until  the  Office 
receives  satisfactory  proof  that  the 
requisite  amount  of  additional  securities 
has  been  deposited.  A  self-insurer  who 
currently  has  on  file  an  indemnitA'  bond 
will  receive  from  the  Office  each  year  a 
bond  form  for  execution  in 
contemplation  of  reauthorization,  and 
the  submission  of  such  bond  duly 
executed  in  the  amount  indicated  by  the 
Office  will  be  deemed  and  treated  as 
such  self-insurer's  application  for 
reauthorization  for  the  ensuing  fiscal 
year. 

(b)  In  each  case  for  which  there  is  an 
approved  change  in  the  amount  of 
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security  provided,  a  new  agreement  and 
undertaking  shall  be  executed. 

(c)  Each  operator  authorized  to  self- 
insure  under  this  part  shall  applv  for 
reauthorization  for  any  period  during 
which  it  engages  in  the  operation  of  a 
coal  mine  and  for  additional  periods 
after  it  ceases  operating  a  coal  mine. 
Upon  application  by  the  operator, 
accompanied  by  proof  that  the  sc'curitv 
it  has  posted  is  sufficient  to  secure  all 
benefits  potentially  payable  to  miners 
formerly  employed  by  the  operator,  tfie 
Office  shall  issue  a  certificaticm  that  the 
operator  is  exempt  from  the 
requirements  of  this  part  based  on  its 
prior  operation  of  a  coal  mine.  The 
provisions  of  subpart  D  of  this  part  shall 
be  applicable  to  any  operator  that  fails 
to  apply  for  reauthorization  in 
accordance  with  the  provisions  of  tliis 
section. 

§  726. 11 3    Revocation  of  authorization  to 
sett-insure. 

The  Office  may  for  good  cause  shown 
suspend  or  revoke  the  authorization  of 
any  self-insurer.  Failure  by  a  self-insurer 
to  comply  with  any  provision  or 
requirement  of  law  or  of  the  regulations 
in  this  part,  or  with  any  lawful  onler  or 
communication  of  the  Office,  or  the 
failure  or  insolvency  of  the  surety  on  his 
indemnity  bond,  or  impairment  of 
financial  responsibility  of  such  self- 
insurer,  may  be  deemed  good  cause  for 
such  suspension  or  revocation 

Subpart  C — Insurance  Contracts 

§726.201     Insurance  contracts — generally. 

Each  operator  of  a  coal  mine  who  has 
not  obtained  authorization  as  a  self- 
insurer  shall  purchase  a  policy  or  enter 
into  a  contract  with  a  commercial 
insurance  carrier  or  State  agency 
Pursuant  to  authority  contained  in 
sections  422(al  and  423(b)  and  (c)  of 
part  C  of  title  IV  of  the  .\c:t.  this  subpart 
describes  a  number  of  provisions  which 
are  required  to  be  incorporated  in  a 
policy  or  contract  of  insurance  obtained 
by  a  coal  mine  operator  for  the  purpose 
of  meeting  the  responsibility  imposed 
upon  such  operator  by  the  .Act  in 
respect  of  the  total  disabilitv  or  death  of 
miners  due  to  pneumoconiosis 

§  726.202     Wtio  may  underwrite  an 
operator's  liability. 

Each  coal  mine  operator  who  is  not 
authorized  to  self-insure  shall  insure 
and  keep  insured  the  payment  of 
benefits  as  required  by  the  Act  with  any 
stock  company  or  mutual  company  or 
association,  or  with  anv  other  person,  or 
fund,  including  an\-  .State  fund  while 
such  companv.  association,  person,  or 
fund  is  authorized  under  the  law  of  anv 


State  to  insure  workmen's 
compensation. 

§  726.203    Federal  Coal  Mine  Health  and 
Safety  Act  endorsement. 

(a)  The  following  form  of 
endorsement  shall  be  attached  and 
applicable  to  the  standard  workmen's 
compensation  and  employer's  liability 
policy  prepared  by  the  National  Council 
on  Compensation  Insurance  affording 
coverage  under  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969.  as 
amended: 

It  is  agreed  that:  (11  With  respect  tn 
operations  in  a  .State  designated  in  item  3  of 
the  derlarations,  the  unqualified  term 
"wiirkmen's  compensation  law"  includes 
part  C  of  title  IV  of  the  Federal  C^oal  Mine 
Health  and  Safelv  A(  t  of  1969.  30  U.S.C. 
section  931-93(i.  and  any  laws  amendatory 
thereto,  or  supplcmeiitarv  thereto,  which 
may  be  or  ^)ecom^'  effecliye  whil''  this  polii  \ 
is  in  force,  and  definition  (a)  of  Insuring 
Agreement  III  is  amended  aci  ordingly;  (2) 
with  respect  to  such  insurance  as  is  afforded 
by  this  endorsement,  (a)  the  States,  if  any. 
named  below,  shall  be  deemed  to  be 
designated  in  item  3  of  the  declaration;  (b) 
Insuring  .Agreement  \\'{2]  is  amended  to  read 
"by  disease  caused  or  aggravated  by  exposure 
of  whit  h  the  last  {iH\  of  the  last  e.xposure.  ui 
the  employmi-nt  of  the  uisured.  to  conditions 
causing  the  disease  occurs  during  the  policy 
period,  or  occurred  prior  to  (effective  date) 
and  c  laim  based  on  such  liisease  is  first  filed 
against  the  insured  during  (he  policy 
period." 

(b)  The  term  "effective  date"  as  used 
in  paragraph  (a)  of  this  section  shall  be 
construed  to  mean  the  effective  date  of 
the  first  policv  or  contract  of  insurance 
proiiired  bv  an  operator  for  purposes  of 
meeting  the  obligations  imposed  on 
such  operator  by  section  423  of  part  C 
of  title  IVof  the  Act. 

(c)  The  Act  contains  a  number  of 
provisions  and  imposes  a  number  of 
requirements  on  operators  which  differ 
in  varying  degrees  from  traditional 
workmen's  compensation  concepts.  To 
avoid  unnecessary  administrative  delays 
and  expense  whit:h  might  be  oc:c:asioned 
by  the  drafting  of  an  entirely  new 
standard  workmen's  compensation 
policy  specially  taihjred  to  the  .Act.  the 
Offict;  has  dett^rmined  that  the  existing 
standard  workmen's  com|)ensation 
policy  subject  to  the  endorsement 
provisi(ms  contained  in  paragraph  (a)  of 
this  section  shall  be  acceptable  for 
purposes  of  writing  commercial 
insurance  coverage  under  the  .Act. 
However,  to  avoid  undue  disputes  over 
the  meaning  of  certain  policy  provisions 
and  in  accordance  with  the  authority 
contained  in  section  423(b)(3)  of  the 
Act.  the  Office  has  determined  that  the 
following  requirements  shall  be 
ajiplicable  to  all  commercial  insurance 
policies  obtained  by  an  operator  for  the 


purpose  of  insuring  any  liability 
incurred  pursuant  to  the  Act: 

(1)  Operator  liability,  (i)  Section  415 
and  part  C  of  title  IV  of  the  Act  provide 
coverage  for  total  disability  or  death  due 
to  pneumoconiosis  to  all  claimants  who 
meet  the  eligibility  requirements 
imposed  by  the  Act.  Section  422  of  the 
Act  and  the  regulations  duly 
promulgated  thereunder  (part  725  of 
this  subchapter)  set  forth  the  conditions 
under  which  a  coal  mine  operator  may 
be  adjudicated  liable  for  the  payment  of 
benefits  to  an  eligible  claimant  for  any 
period  subsequent  to  December  31, 
1973. 

(ii)  Section  422(c)  of  the  Act 
prescribes  that  except  as  provided  in 
422(i)  (see  paragraph  (c)(2)  of  this 
section)  an  operator  may  be  adjudicated 
liable  for  the  payment  of  benefits  in  any 
case  if  the  total  disability  or  death  due 
to  pneumoconiosis  upon  which  the 
claim  is  predicated  arose  at  least  in  part 
out  of  employment  in  a  mine  in  any 
period  during  which  it  was  operated  by 
such  operator.  The  Act  does  not  require 
that  such  employment  which 
contributed  to  or  caused  the  total 
disability.4ir  death  due  to 
pneumoconiosis  occur  subsequent  to 
any  particular  date  in  time.  The 
Secretary  in  establishing  a  formula  for 
determining  the  operator  liable  for  the 
payment  of  benefits  (see  subpart  D  of 
part  725  of  this  subchapter)  in  respect 
of  any  particular  claim,  must  therefore, 
within  the  framework  and  intent  of  title 
I\'  of  the  Act  find  in  appropriate  c:ases 
that  an  operator  is  liable  for  the 
payment  of  benefits  for  some  period 
after  December  31.  1973.' even  though 
the  employment  upon  which  an 
operator's  liability  is  based  occurred 
prior  to  July  1.  1973.  or  prior  to  the 
effective  date  of  the  Act  or  the  effective 
date  of  any  amendments  thereto,  or 
prior  to  the  effective  date  of  any  policy 
or  contract  of  insurance  obtained  by 
such  operator.  The  endorsement 
provisions  contained  in  paragraph  (a)  of 
this  section  shall  be  construed  to 
incorporate  these  requirements  in  any 
policy  or  contract  of  insurance  obtained 
bv  an  operator  to  meet  the  obligations 
imposed  on  such  operator  bv  section 
423  of  the  Act. 

(2)  Surcpssor  liabilitv.  Section  422(i) 
of  part  C  of  title  IV  of  the  Act  requires 
that  a  coal  mine  operator  who  after 
December  30.  1969.  acquired  his  mine 
or  substantially  all  of  the  assets  thereof 
from  a  person  who  was  an  operator  of 
such  mine  on  or  after  December  30. 
1969.  shall  be  liable  for  and  shall  secure 
the  payment  of  benefits  which  would 
have  been  payable  by  the  prior  operator 
with  respect  to  miners  previously 
employed  in  such  mine  if  the 


acquisition  had  not  occurred  and  the 
prior  operator  had  continued  to  operate 
such  mine.  In  the  case  of  an  operator 
who  is  determined  liable  for  the 
payment  of  benefits  under  section  422(i) 
of  the  Act  and  part  725  of  this 
subchapter,  such  liability  shall  accrue  to 
such  operator  regardless  of  the  fact  that 
the  miner  on  whose  total  disability  or 
death  the  claim  is  predicated  was  never 
employed  by  such  operator  in  any 
capacity.  The  endorsement  provisions 
contained  in  paragraph  (a)  of  this 
section  shall  be  construed  to  incorporate 
this  requirement  in  any  policy  or 
contract  of  insurance  obtained  by  an 
operator  to  meet  the  obligations 
imposed  on  such  operator  by  section 
423  of  the  Act. 

(3)  Medical  eligibility.  Pursuant  to 
section  422(h)  of  part  C  of  tide  IV  of  the 
Act  and  the  regulations  described 
therein  (see  subpart  D  of  part  410  of  this 
title)  benefits  shall  be  paid  to  eligible 
claimants  on  account  of  total  disability 
or  death  due  to  pneumoconiosis  and  in 
cases  where  the  miner  on  whose  death 

a  claim  is  predicated  was  totally 
disabled  by  pneumoconiosis  at  the  time 
of  his  death  regardless  of  the  cause  of 
such  death.  The  endorsement  provisions 
contained  in  paragraph  (a)  of  this 
section  shall  be  construed  to  incorporate 
these  requirements  in  any  policy  or 
contract  of  insurance  obtained  by  an 
operator  to  meet  the  obligations 
imposed  on  such  operator  by  section 
423  of  the  Act. 

(4)  Payment  of  benefits,  rates.  Section 
422(c)  of  the  Act  by  incorporating 
section  412(a)  of  the  Act  requires  the 
payment  of  benefits  at  a  rate  equal  to  50 
per  centum  of  the  minimum  monthly 
payment  to  which  a  Federal  employee 
in  grade  GS-2,  who  is  totally  disabled 
is  entitled  at  the  time  of  payment  under 
Chapter  81  of  title  5,  United  States 
Code.  These  benefits  are  augmented  on 
account  of  eligible  dependents  as 
appropriate  (see  section  412(a)  of  part  B 
of  title  IV  of  the  Act).  Since  the  dollar 
amount  of  benefits  payable  to  any 
beneficiary  is  required  to  be  computed 
at  the  time  of  payment  such  amounts 
may  be  expected  to  increase  from  time 
to  time  as  changes  in  the  GS-2  grade  are 
enacted  into  law.  The  endorsement 
provisions  contained  in  paragraph  (a)  of 
this  section  shall  be  construed  to 
incorporate  in  any  policy  or  contract  of 
insurance  obtained  by  an  operator  to 
meet  the  obligations  imposed  on  such 
operator  by  section  423  of  the  Act,  the 
requirement  that  the  payment  of 
benefits  to  eligible  beneficiaries  shall  be 
made  in  such  doUfir  amounts  as  are 
prescribed  by  section  412(a)  of  the  Act 
computed  at  the  time  of  payment. 


(5)  Compromise  and  waiver  of 
benefits.  Section  422(a)  of  part  C  of  title 
IV  of  the  Act  by  incorporating  sections 
15(b)  and  16  of  the  Longshoremen's  and 
Harbor  Workers"  Compensation  Act  (33 
U.S.C.  915(b)  and  916)  prohibits  the 
compromise  and/or  waiver  of  claims  for 
benefits  filed  or  benefits  payable  under 
section  415  and  part  C  of  title  IV  of  the 
Act.  The  endorsement  provisions 
contained  in  paragraph  (a)  of  this 
section  shall  be  construed  to  incorporate 
these  prohibitions  in  any  policy  or 
contract  of  insurance  obtained  by  an 
operator  to  meet  the  obligations 
imposed  on  such  operator  by  section 
423  of  the  Act. 

(6)  Additional  requirements.  In 
addition  to  the  requirements  described 
in  paragraph  (c)(1)  through  (5)  of  this 
section,  the  endorsement  provisions 
contained  in  paragraph  (a)  of  this 
section  shall,  to  the  fullest  extent 
possible,  be  construed  to  bring  any 
policy  or  contract  of  insurance  entered 
into  bv  an  operator  for  the  purpose  of 
insuring  such  operator's  liability  under 
part  C  of  title  IV  of  the  Act  into 
conformity  with  the  legal  requirements 
placed  upon  such  operator  by  section 
415  and  part  C  of  title  IV  of  the  Act  and 
parts  720  and  725  of  this  subchapter. 

(d)  Nothing  in  this  section  shall 
relieve  any  operator  or  carrier  of  the 
duty  to  comply  with  any  State 
workmen's  compensation  law,  except 
insofar  as  such  State  law  is  in  conflict 
with  the  provisions  of  this  section. 

§  726.204    Statutory  policy  provisions. 

Pursuant  to  section  423(b)  of  part  C  of 
title  IV  of  the  Act  each  policy  or 
contract  of  insurance  obtained  to 
comply  with  the  requirements  of  section 
423(a)  of  the  Act  must  contain  or  shall 
be  construed  to  contain — 

(a)  A  provision  to  pay  benefits 
required  under  section  422  of  the  Act. 
notwithstanding  the  provisions  of  the 
State  workmen's  compensation  law 
which  may  provide  for  lesser  payments; 
and, 

(b)  A  provision  that  insolvency  or 
bankruptcy  of  the  operator  or  discharge 
therein  (or  both)  shall  not  relieve  the 
carrier  from  liability  for  such  payments. 

§  726.205    Other  forms  of  endorsement  and 
policies. 

Forms  of  endorsement  or  policies 
other  than  that  described  in  §  726.203 
may  be  entered  into  by  operators  to 
insure  their  liability  under  the  Act. 
However,  any  form  of  endorsement  or 
policv  which  materially  alters  or 
attempts  to  materially  alter  an  operator's 
liability  for  the  payment  of  any  benefits 
under  the  Act  shall  be  deemed 
insufficient  to  discharge  such  operator's 


duties  and  responsibilities  as  prescribed 
in  part  C  of  title  IV  of  the  Act.  In  any 
event,  the  failure  of  an  operator  to 
obtain  an  adequate  policy  or  contract  of 
insurance  shall  not  affect  such 
operator's  liability  for  the  payment  of 
any  benefits  for  which  he  is  determined 
liable. 

§  726.206    Terms  of  policies. 

A  policv  or  contract  of  insurance  shall 
be  issued  for  the  term  of  1  year  from  the 
date  that  it  becomes  effective,  but  if 
such  insurance  be  not  needed  except  for 
a  particular  contract  or  operation,  the 
term  of  the  policy  may  be  limited  to  the 
period  of  such  contract  or  operation. 

§  726.207    Discharge  by  the  carrier  of 
obligations  and  duties  of  operator. 

Every  obligation  and  duty  in  respect 
of  pavment  of  benefits,  the  providing  of 
medical  and  other  treatment  and  care, 
the  pavment  or  furnishing  of  any  other 
benefit  required  by  the  Act  and  in 
respect  of  the  carrying  out  of  the 
administrative  procedure  required  or 
imposed  by  the  Act  or  the  regulations  in 
this  part  or  part  725  of  this  subchapter 
upon  an  operator  shall  be  discharged 
and  carried  out  by  the  carrier  as 
appropriate.  Notice  to  or  knowledge  of 
an  operator  of  the  occurrence  of  total 
disability  or  death  due  to 
pneumoconiosis  shall  be  notice  to  or 
knowledge  of  such  carrier.  Jurisdictitm 
of  the  operator  by  a  district  director, 
administrative  law  judge,  the  Office,  or 
appropriate  appellate  authority  under 
the  Act  shall  be  jurisdiction  of  such 
carrier.  Any  requirement  under  any 
benefits  order,  finding,  or  decision  shall 
be  binding  upon  such  carrier  in  the 
same  manner  and  to  the  same  extent  as 
upon  the  operator. 

Reports  by  Carrier 

§  726.208    Report  by  carrier  of  issuance  of 
policy  or  endorsement. 

Each  carrier  shall  report  to  the  Office 
each  policy  and  endorsement  issued, 
canceled,  or  renewed  by  it  to  an 
operator.  The  report  shall  be  made  in 
such  manner  and  on  such  form  as  the 
Office  may  require. 

§  726.209    Report;  by  whom  sent. 

The  report  of  is.suance.  cancellation, 
or  renewal  of  a  policv  and  endorsement 
provided  for  in  §  726.208  shall  be  sent 
bv  the  home  office  of  the  carrier,  except 
that  any  carrier  may  authorize  its  agency 
or  agencies  to  make  such  reports  to  the 
Office. 

§  726.21 0    Agreement  to  be  bound  by 
report. 

Everv  carrier  seeking  to  write 
insurance  under  the  provisions  of  the 
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Act  shall  be  deemed  to  have  agreed  that 
the  acceptance  bv  the  Office  of  a  report 
of  the  issuance  or  renewal  of  a  policy  of 
insurance,  as  provided  for  bv  §  726.208 
shall  bind  the  carrier  to  full  liabilitv  for 
the  obligations  under  the  Act  of  the 
operator  named  in  said  report  It  shall 
be  no  defense  to  this  agreement  that  the 
carrier  failed  or  delayed  to  issue,  cancel, 
or  renew  the  policy  to  the  operator 
covered  by  this  report. 

§  726.21 1     Name  of  one  employer  only  shall 
tM  given  in  each  report. 

A  separate  report  of  the  issuance  or 
renewal  of  a  policy  and  endorsement, 
provided  for  by  §  726.208.  shall  be  made 
for  each  operator  covered  bv  a  policy  If 
a  policy  is  issued  or  renewed  insuring 
more  than  one  operator,  a  separate 
report  for  each  operator  so  covered  shall 
be  sent  to  the  Office  with  the  name  of 
only  one  operator  on  each  such  report 

§  726.21 2    Notice  of  cancellation. 

Cancellation  of  a  contract  or  policv  of 
insurance  issued  under  authority  of  the 
Act  shall  not  become  effective  otherwise 
than  as  provided  by  33  U.S.C.  936(b); 
and  notice  of  a  proposed  cancellation 
shall  be  given  to  the  Office  and  to  the 
operator  in  accordance  with  the 
provisions  of  33  U.S.C.  91 2(c).  30  days 
before  such  cancellation  is  intended  to 
be  effective  (see  section  422(a)  of  part  C 
of  tide  rV  of  the  Act). 

§  726.21 3    Reports  by  carriers  concerning 
the  payment  of  benefits. 

Pursuant  to  33  U.S.C.  914(c)  as 
incorporated  bv  section  422(a)  of  part  C 
of  tide  IV  of  the  Act  and  §  726.207  each 
carrier  issuing  a  policy  or  contract  of 
insurance  under  the  Act  shall  upon 
making  the  first  payment  of  benefits  and 
upon  the  suspension  of  any  payment  in 
any  case,  immediately  notify  the  C)ffic:e 
in  accordance  with  a  form  prescribed  by 
the  Office  that  payment  of  benefit  ha.s 
begun  or  has  been  suspended  as  the  case 
may  be.  In  addition,  each  such  carrier 
shall  at  the  request  of  the  Office  submit 
to  the  Office  such  additional 
information  concerning  policies  or 
contracts  of  insurance  issued  to 
guarantee  the  payment  of  benefits  under 
the  Act  and  any  benefits  paid 
thereunder,  as  the  Office  mav  from  time 
to  time  require  to  carry'  out  its 
responsibilities  under  the  .^ct 

Subpart  D— Civil  Money  Penalties 

§  726.300    Purpose  and  scope. 

Any  operator  which  is  required  to 
secure  the  payment  of  benefits  under 
section  423  of  the  Act  and  ^  726.4  and 
which  fails  to  secure  such  benefits,  shall 
be  subject  to  a  civil  penalty  of  not  more 
than  $1,000  for  each  day  during  which 


such  failure  oc:curs.  If  the  operator  is  a 
corporation,  the  president,  secretary, 
and  treasurer  of  the  operator  shall  also 
be  severally  liable  for  the  penalty  based 
on  the  operator's  failure  to  secure  the 
payment  of  benefits.  This  subpart 
defines  those  terms  necessary'  for 
administration  of  the  civil  money 
penalty  provisions,  describes  the  criteria 
for  determining  the  amount  of  penalty 
to  be  assessed,  and  sets  forth  applicable 
procedures  for  the  assessment  and 
contest  of  penalties 

§726.301     Definitions. 

In  addition  to  the  definitions 
provided  in  part  725  of  this  subchapter 
and  §  726.8,  the  following  definitions 
apply  to  this  subpart: 

(a)  Division  Director  means  the 
Director,  Division  of  Coal  Mine 
Workers'  Compensation,  Office  of 
Workers'  Compensation  Programs, 
Employment  Standards  Administration, 
or  such  other  official  authorized  by  the 
Division  Director  to  perform  any  of  the 
functions  of  the  Division  Director  under 
this  subpart 

(h]  President,  secretary,  or  treasurer 
means  the  officers  of  a  corporation  as 
designated  pursuant  to  the  laws  and 
regulations  of  the  state  in  which  the 
corporation  is  incorporated  or.  if  that 
state  does  not  require  the  designation  of 
such  officers,  the  employees  of  a 
company  who  are  performing  the  work 
usually  performed  by  such  officers  in 
the  state  in  which  the  corporation's 
principal  place  of  business  is  located. 

(c)  Principal  means  any  person  who 
has  an  ownership  interest  in  an  operator 
that  is  not  a  corporation,  and  shall 
include,  but  is  not  limited  to,  partners, 
sole  proprietors,  and  any  other  person 
who  exercises  control  over  the  operation 
of  a  coal  mine. 

§  726.302    Determination  of  penalty. 

(a)  The  following  method  shall  be 
used  for  determining  the  amount  of  any 
penalty  assessed  under  this  subpart. 

(b)  The  penalty  shall  be  determined 
by  multiplying  the  daily  base  penalty 
amount  or  amounts,  determined  in 
accordance  with  the  formula  set  forth  in 
this  section,  by  the  number  of  days  in 
the  period  during  which  the  operator  is 
subject  to  the  security  requirements  of 
section  423  of  the  Act  and  §  726.4,  and 
fails  to  secure  its  obligations  under  the 
.•\ct  The  period  during  which  an 
operator  is  subject  to  liability  for  a 
penalty  for  failure  to  secure  its 
obligations  shall  be  deemed  to 
commence  on  the  first  day  on  which  the 
operator  met  the  definition  of  the  term 

"operator"  as  set  forth  in  §  725.101  of 
this  subchapter.  The  period  shall  be 
deemed  to  continue  even  where  the 


operator  has  ceased  coal  mining  and  any 
related  activity,  unless  the  operator 
secured  its  liability  for  all  previous 
periods  through  a  policy  or  policies  of 
insurance  obtained  in  accordance  with 
subpart  C  of  this  part  or  has  obtained  a 
certification  of  exemption  in  accordance 
with  the  provisions  of  §  726.114. 

(c)(1)  A  daily  base  penalty  amount 
shall  be  determined  for  all  periods  up  to 
and  including  the  10th  day  after  the 
operator's  receipt  of  the  notification  sent 
by  the  Director  pursuant  to  §  726.303. 
during  which  the  operator  failed  to 
secure  its  obligations  under  section  423 
of  the  Act  and  §726.4. 

(2)(i)  The  daily  base  penalty  amount 
shall  be  determined  based  on  the 
number  of  persons  employed  in  coal 
mine  employment  by  the  operator,  or 
engaged  in  coal  mine  employment  on 
behalf  of  the  operator,  on  each  day  of 
the  period  defined  by  this  section,  and 
shall  be  computed  as  follows: 


Employees 


Penalty 
(per  day) 


Less  than  25 

$100 

25-50  

200 

51-100  

300 

More  than  100  

400 

(ii)  For  any  period  after  the  operator 
has  ceased  coal  mining  and  any  related 
activity,  the  daily  penalty  amount  shall 
be  computed  based  on  the  largest 
number  of  persons  employed  in  coal 
mine  employment  by  the  operator,  or 
engaged  in  coal  mine  employment  on 
behalf  of  the  operator,  on  any  day  while 
the  operator  was  engaged  in  coal  mining 
or  any  related  activity.  For  purposes  of 
this  section,  it  shall  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that 
any  person  employed  by  an  operator  is 
employed  in  coal  mine  employment. 

(3)  In  any  case  in  which  the  operator 
had  prior  notice  of  the  applicability  of 
the  Black  Lung  Benefits  Act  to  its 
operations,  the  daily  base  penalty 
amounts  set  forth  in  paragraph  (c)(2)(i) 
of  this  section  shall  be  doubled.  Prior 
notice  may  be  inferred  where  the 
operator,  or  an  entity  in  which  the 
operator  or  any  of  its  principals  had  an 
ownership  interest,  or  an  entity  in 
which  the  operator's  president, 
secretary,  or  treasurer  were  employed: 

(i)  Previously  complied  with  section 
423  of  the  Act  and  §  726.4; 

(ii)  Was  notified  of  its  obligation  to 
comply  with  section  423  of  the  Act  and 
^726.4;  or 

(iii)  Was  notified  of  its  potential 
liability  for  a  claim  filed  under  the 
Black  Lung  Benefits  Act  pursuant  to 
§725.407  of  this  subchapter. 

(4)  Commencing  with  the  11th  day 
after  the  operator's  receipt  of  the 


notification  sent  by  the  Director 
pursuant  to  §  726.303.  the  daily  base 
penalty  amounts  set  forth  in  paragraph 
(c)(2)(i')  shall  be  increased  by  $100. 

(5)  In  any  case  in  which  the  operator, 
or  any  of  its  principals,  or  an  entity  in 
which  the  operator's  president, 
secretary,  or  treasurer  were  employed, 
has  been  the  subject  of  a  previous 
penalty  assessment  under  this  part,  the 
daily  base  penalty  amounts  shall  be 
increased  by  $300,  up  to  a  maximum 
daily  base  penalty  amount  of  $1,000. 
The  maximum  daily  base  penalty 
amount  applicable  to  any  violation  of 
§  726.4  that  takes  place  after  January  19, 
2001  shall  be  $1,100. 

(d)  The  penalty  shall  be  subject  to 
reduction  for  any  period  during  which 
the  operator  had  a  reasonable  belief  that 
it  was  not  required  to  comply  with 
section  423  of  the  Act  and  §  726.4  or  a 
reasonable  belief  that  it  had  obtained 
insurance  coverage  to  comply  with 
section  423  of  the  Act  and  §  726.4.  A 
notice  of  contest  filed  in  accordance 
with  §  726.307  shall  not  be  sufficient  to 
establish  a  reasonable  belief  that  the 
operator  was  not  required  to  comply 
with  the  Act  and  regulations. 

§726.303    Notification;  investigation. 

(a)  If  the  Director  determines  that  an 
operator  has  violated  the  provisions  of 
section  423  of  the  Act  and  §  726.4,  he 
or  she  shall  notify  the  operator  of  its 
violation  and  request  that  the  operator 
immediately  secure  the  payment  of 
benefits.  Such  notice  shall  be  sent  by 
certified  mail. 

(b)  The  Director  shall  also  direct  the 
operator  to  supply  information  relevant 
to  the  assessment  of  a  penalty.  Such 
information,  which  shall  be  supplied 
within  30  days  of  the  Director's  request, 
may  include: 

(1)  The  date  on  which  the  operator 
commenced  its  operation  of  a  coal  mine; 

(2)  The  number  of  persons  employed 
by  the  operator  since  it  began  operating 
a  coal  mine  and  the  dates  of  their 
employment;  and 

(3)  The  identity  and  last  knovra 
address: 

(i)  In  the  case  of  a  corporation,  of  all 
persons  who  served  as  president, 
secretary,  and  treasurer  of  the  operator 
since  it  began  operating  a  coal  mine;  or 

(ii)  In  the  case  of  an  operator  which 
is  not  incorporated,  of  all  persons  who 
were  principals  of  the  operator  since  it 
began  operating  a  coal  mine; 

(c)  In  conducting  any  investigation  of 
an  operator  under  this  subpart,  the 
Division  Director  shall  have  all  of  the 
powers  of  a  district  director,  as  set  forth 
at  §  725.351(a)  of  this  subchapter.  For 
purposes  of  §  725.351(c),  the  Division 


Director  shall  be  considered  to  sit  in  the 
District  of  Columbia. 

§  726.304    Notice  of  initial  assessment. 

(a)  After  an  operator  receives 
notification  under  §  726.303  and  fails  to 
secure  its  obligations  for  the  period 
defined  in  §  726.302(b),  and  following 
the  completion  of  any  investigation,  the 
Director  may  issue  a  notice  of  initial 
penalty  assessment  in  accordance  with 
the  criteria  set  forth  in  §  726.302. 

Cb)(l)  A  copy  of  such  notice  shall  be 
sent  by  certified  mail  to  the  operator.  If 
the  operator  is  a  corporation,  a  copy 
shall  also  be  sent  by  certified  mail  to 
each  of  the  persons  who  served  as 
president,  secretary,  or  treasurer  of  the 
operator  during  any  period  in  which  the 
operator  was  in  violation  of  section  423 
of  the  Act  and  §726,4. 

(2)  Where  service  by  certified  mail  is 
not  accepted  by  any  person,  the  notice 
shall  be  deemed  received  by  that  person 
on  the  date  of  attempted  delivery. 
Where  service  is  not  accepted,  the 
Director  may  exercise  discretion  to  ser\'e 
the  notice  by  regular  mail. 

§726.305    Contents  of  notice. 

The  notice  required  by  §  726.304 
shall: 

(a)  Identify  the  operator  against  whom 
the  penalty  is  assessed,  as  well  as  the 
name  of  any  other  person  severally 
liable  for  such  penalty; 

(b)  Set  forth  the  determination  of  the 
Director  as  to  the  amount  of  the  penalty 
and  the  reason  or  reasons  therefor; 

(c)  Set  forth  the  right  of  each  person 
identified  in  paragraph  (a)  of  this 
section  to  contest  the  notice  and  request 
a  hearing  before  the  Office  of 
Administrative  Law  Judges; 

(d)  Set  forth  the  method  for  each 
person  identified  in  paragraph  (a)  to 
contest  the  notice  and  request  a  hearing 
before  the  Office  of  Administrative  Law 
Judges;  and 

(e)  Inform  any  affected  person  that  in 
the  absence  of  a  timely  contest  and 
request  for  hearing  received  within  30 
days  of  the  date  of  receipt  of  the  notice, 
the  Director's  assessment  will  become 
final  and  unappealable  as  to  that  person. 

§  726.306    Finality  of  administrative 
assessment 

Except  as  provided  in  §  726.307(c).  if 
any  person  identified  as  potentially 
liable  for  the  assessment  does  not. 
within  30  days  after  receipt  of  notice, 
contest  the  assessment,  the  Director's 
assessment  shall  be  deemed  final  as  to 
that  person,  and  collection  and  recovery 
of  the  penalty  may  be  instituted 
pursuant  to  §  726.320. 


§  726.307    Form  of  notice  of  contest  and 
request  for  hearing. 

(a)  Any  person  desiring  to  contest  the 
Director's  notice  of  initial  assessment 
shall  request  an  administrative  hearing 
pursuant  to  this  part.  The  notice  of 
contest  shall  be  made  in  writing  to  the 
Director,  Division  of  Coal  Mine 
Workers'  Compensation,  Office  of 
Workers'  Compensation  Programs, 
Employment  Standards  Administration, 
United  States  Department  of  Labor.  The 
notice  of  contest  must  be  received  no 
later  than  30  days  after  the  date  of 
receipt  of  the  notice  issued  under 
§  726.304.  No  additional  time  shall  be 
added  where  ser\'ice  of  the  notice  is 
made  by  mail. 

fb)  The  notice  of  contest  shall: 

(1)  Be  dated: 

(2)  Be  typewritten  or  legibly  written: 

(3)  State  the  specific  issues  to  be 
contested.  In  particular,  the  person  must 
indicate  his  agreement  or  disagreement 
with: 

(i)  The  Director's  determination  that 
the  person  against  whom  the  penalty  is 
assessed  is  an  operator  subject  to  the 
requirements  of  section  423  of  the  Act 
and  §  726.4.  or  is  the  president, 
secretary,  or  treasurer  of  an  operator,  if 
the  operator  is  a  corporation. 

(ii)  The  Director's  determination  that 
the  operator  violated  section  423  of  the 
Act  and  §  726.4  for  the  time  period  in 
question;  and 

(iii)  The  Director's  determination  of 
the  amount  of  penalty  owed; 

(4)  Be  signed  by  the  person  making 
the  request  or  an  authorized 
representative  of  such  person;  and 

(5)  Include  the  address  at  which  such 
person  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto. 

(c)  A  notice  of  contest  filed  by  the 
operator  shall  be  deemed  a  notice  of 
contest  on  behalf  of  all  other  persons  to. 
the  Director's  determinations  that  the 
operator  is  subject  to  section  423  of  the 
Act  and  §  726.4  and  that  the  operator 
violated  those  provisions  for  the  time 
period  in  question,  and  to  the  Director's 
determination  of  the  amount  of  penalty 
owed.  An  operator  may  not  contest  the 
Director's  determination  that  a  person 
against  whom  the  penalty  is  assessed  is 
the  president,  secretary,  or  treasurer  of 
the  operator. 

(d)  Failure  to  specifically  identif>'  an 
issue  as  contested  pursuant  to  paragraph 
(b)(3)  of  this  section  shall  be  deemed  a 
waiver  of  the  right  to  contest  that  issue. 

§  726.308    Service  and  computation  of 
time. 

(a)  Service  of  documents  under  this 
part  shall  be  made  by  delivery-  to  the 
person,  an  officer  of  a  corporation,  or 
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attorney  of  record,  or  by  mailing  the 
document  to  the  la.st  known  address  of 
the  person,  officer,  or  attorney  If  service 
is  made  by  mail,  it  shall  be  considered 
complete  upon  mailing.  Unless 
otherwise  provided  in  this  subpart, 
service  need  not  be  made  by  certified 
mail.  If  service  is  made  bv  delivery',  it 
shall  be  considered  complete  upon 
actual  receipt  by  the  person,  officer,  or 
attorney;  upon  leaving  it  at  the  person's, 
officer's  or  attorney's  office  with  a  clerk 
or  person  in  charge:  upon  leaving  it  at 
a  conspicuous  place  in  the  office  if  no 
one  is  in  charge;  or  by  leaving  it  at  the 
person's  or  attorneys  residence. 

fb)  If  a  complaint  has  been  filed 
pursuant  to  §  726.309,  two  copies  of  all 
documents  filed  in  any  administrative 
proceeding  under  this  subpart  shall  be 
served  on  the  attorneys  for  the 
Department  of  Labor.  One  copy  shall  be 
served  on  the  Associate  Solicitor,  Black 
Lung  Benefits  Division,  Room  N'-21 17, 
Office  of  the  Solicitor.  U.S.  Department 
of  Labor,  200  Constitution  Ave..  NW  . 
Washington,  DC  20210,  and  one  copy  on 
the  attorney  representing  the 
Department  in  the  proceeding. 

(c)  The  time  allowed  a  party  to  file 
any  response  under  this  subpart  shall  be 
computed  beginning  with  the  dav 
following  the  action  requiring  a 
response,  and  shall  include  the  last  dav 
of  the  period,  unless  it  is  a  Saturday. 
Sunday,  or  federally-observed  holiday, 
see  §725.311  of  Part  725  of  this 
subchapter,  in  which  case  the  time 
period  shall  include  the  next  business 
day, 

§  726.309    Referral  to  the  Office  of 
Administrative  l^w  Judges. 

(a)  Upon  receipt  of  a  timely  notice  of 
contest  filed  in  accordance  with 

§  726.307.  the  Director,  by  the  Associate 
Solicitor  for  Black  Lung  Benefits  or  the 
Regional  Solicitor  for  the  Region  in 
which  the  violation  occurred,  may  file 
a  complaint  with  the  Office  of 
Administrative  Law  Judges.  The 
Director  may,  in  the  complaint,  reduce 
the  total  penalty  amount  requested.  A 
copy  of  the  notice  of  initial  assessment 
issued  by  the  Director  and  all  notices  of 
contest  filed  in  accordance  with 
§  726.307  shall  be  attached.  A  notice  of 
contest  shall  be  given  the  effect  of  an 
answer  to  the  complaint  for  purposes  of 
the  administrative  proceeding,  subject 
to  any  amendment  that  may  be 
permitted  under  this  subpart  and  29 
CFRpart  18. 

(b)  A  copy  of  the  complaint  and 
attachments  thereto  shall  be  served  by 
counsel  for  the  Director  on  the  person 
who  filed  the  notice  of  contest. 

(c)  The  Director,  by  counsel,  may 
withdraw  a  complaint  filed  under  this 


section  at  any  time  prior  to  the  date 
upon  which  the  decision  of  the 
Department  becomes  final  by  filing  a 
motion  with  the  Office  of 
Administrative  Law  Judges  or  the 
Secretary-,  as  appropriate.  If  the  Director 
makes  such  a  motion  prior  to  the  date 
on  which  an  administrative  law  judge 
renders  a  decision  in  accordance 
§  726.313.  the  dismissal  shall  be  without 
prejudice  to  further  assessment  against 
the  operator  for  the  period  in  question. 

§  726.310    Appointment  of  Administrative 
Law  Judge  and  notification  of  hearing  date. 

Upon  receipt  from  the  Director  of  a 
complaint  filed  pursuant  to  §  726.309. 
the  Chief  Administrative  Law  Judge 
shall  appoint  an  Administrative  Law- 
Judge  to  hear  the  case.  The 
.administrative  Law  Judge  shall  notify- 
all  interested  parties  of  the  time  and 
place  of  the  hearing. 

§726.311     Evidence. 

(a)  Except  as  specifically  provided  in 
this  subpart,  and  to  the  extent  they  do 
not  conflict  with  the  provisions  of  this 
subpart,  the  Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law- 
Judges  established  by  the  Secretary-  at  29 
CFR  part  18  shall  apply  to 
administrative  proceedings  under  this 
subpart. 

(b)  Notwithstanding  29  CFR 
18.1101(b)(2).  subpart  B  of  the  Rules  of 
Practice  and  Procedure  for 
Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges 
shall  apply  to  administrative 
proceedings  under  this  part,  except  that 
documents  contained  in  Department  of 
Labor  files  and  offered  on  behalf  of  the 
Director  shall  be  admissible  in 
proceedings  under  this  subpart  without 
regard  to  their  compliance  with  the 
Rules  of  Practice  and  Procedure. 

§  726.31 2    Burdens  of  proof. 

(a)  The  Director  shall  bear  the  burden 
of  proving  the  existence  of  a  violation, 
and  the  time  period  for  which  the 
violation  occurred.  To  prove  a  violation, 
the  Director  must  establish; 

(1)  That  the  person  against  whom  the 
penalty  is  assessed  is  an  operator,  or  is 
the  president,  secretary,  or  treasurer  of 
an  operator,  if  such  operator  is  a 
corporation. 

(2)  That  the  operator  violated  section 
423  of  die  Act  and  §  726.4.  The  filing  of 
a  complaint  shall  be  considered  prima 
facie  evidence  that  the  Director  has 
searched  the  records  maintained  bv 
OWCP  and  has  determined  that  the 
operator  was  not  authorized  to  self- 
insure  its  liability  under  the  Act  for  the 
time  period  in  question,  and  that  no 


insurance  carrier  reported  coverage  of 
the  operator  for  the  time  period  in 
question. 

(b)  The  Director  need  not  produce 
further  evidence  in  support  of  his 
burden  of  proof  with  respect  to  the 
issues  set  forth  in  paragraph  (a)  if  no 
partv  contested  them  pursuant  to 

§  726.307(b)(3), 

(c)  The  Director  shall  bear  the  burden 
of  proving  the  size  of  the  operator  as 
required  by  §  726.302.  except  that  if  the 
Director  has  requested  the  operator  to 
supply  information  with  respect  to  its 
size  under  §  726.303  and  the  operator 
has  not  fully  complied  with  that 
request,  it  shall  be  presumed  that  the 
operator  has  more  than  100  employees 
engaged  in  coal  mine  employment.  The 
person  or  persons  liable  for  the 
assessment  shall  thereafter  bear  the 
burden  of  proving  the  actual  number  of 
employees  engaged  in  coal  mine 
employment. 

(d)  The  Director  shall  bear  the  burden 
of  proving  the  operator's  receipt  of  the 
notification  required  by  §  726.303,  the 
operator's  prior  notice  of  the 
apphcability  of  the  Black  Lung  Benefits 
Act  to  its  operations,  and  the  existence 
of  any  previous  assessment  against  the 
operator,  the  operators  principals,  or 
the  operator's  officers. 

(e)  The  person  or  persons  liable  for  an 
assessment  shall  bear  the  burden  of 
proving  the  applicability  of  the 
mitigating  factors  listed  in  §  726.302(d). 

§  726.31 3    Decision  and  order  of 
Administrative  Law  Judge. 

(a)  The  Administrative  Law  Judge 
shall  render  a  decision  on  the  issues 
referred  by  the  Director. 

(b)  The  decision  of  the  Administrative 
Law  Judge  shall  be  limited  to 
determining,  where  such  issues  are 
properly  before  him  or  her; 

(1)  Whether  the  operator  has  violated 
section  423  of  the  Act  and  §  726.4; 

(2)  Whether  other  persons  identified 
by  the  Director  as  potentially  severally 
liable  for  the  penalty  were  the  president, 
treasurer,  or  secretary  of  the  corporation 
during  the  time  period  in  question;  and 

(3)  The  appropriateness  of  the  penalty 
assessed  by  the  Director  in  light  of  the 
factors  set  forth  in  §  726,302.  The 
Administrative  Law  Judge  shall  not 
render  determinations  on  the  legality  of 
a  regulatory  provision  or  the 
constitutionality  of  a  statutory 
provision. 

(c)  The  decision  of  the  Administrative 
Law  Judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  bases  therefor,  upon  each  material 
issue  presented  on  the  record.  The 
decision  shall  also  include  an 
appropriate  order  which  may  affirm. 


reverse,  or  modify,  in  whole  or  in  part, 
the  determination  of  the  Director. 

(d)  The  Administrative  Law  Judge 
shall  serve  copies  of  the  decision  on 
each  of  the  parties  by  certified  mail. 

(e)  The  decision  of  the  Administrative 
Law  Judge  shall  be  deemed  to  have  been 
issued  on  the  date  that  it  is  rendered, 
and  shall  constitute  the  final  order  of 
the  Secretary  unless  there  is  a  request 
for  reconsideration  by  the 
Administrative  Law  Judge  pursuant  to 
paragraph  (f)  of  this  section  or  a  petition 
for  review  filed  pursuant  to  §  726.314. 

(f)  Any  party  may  request  that  the 
Administrative  Law  Judge  reconsider 
his  or  her  decision  by  filing  a  motion 
within  30  days  of  the  date  upon  which 
the  decision  of  the  Administrative  Law 
Judge  is  issued.  A  timely  motion  for 
reconsideration  shall  suspend  the 
running  of  the  time  for  any  party  to  file 
a  petition  for  review  pursuant  to 
§726.314. 

(g)  Following  issuance  of  the  decision 
and  order,  the  Chief  Administrative  Law 
Judge  shall  promptly  forward  the 
complete  hearing  record  to  the  Director. 

§  726.31 4    Review  by  the  Secretary. 

(a)  The  Director  or  any  party 
aggrieved  by  a  decision  of  the 
Administrative  Law  Judge  may  petition 
the  Secretary  for  review  of  the  decision 
by  filing  a  petition  within  30  days  of  the 
date  on  which  the  decision  was  issued. 
Any  other  peuly  may  file  a  cross-petition 
for  review  within  15  days  of  its  receipt 
of  a  petition  for  review  or  within  30 
days  of  the  date  on  which  the  decision 
was  issued,  whichever  is  later.  Copies  of 
any  petition  or  cross-petition  shall  be 
served  on  all  parties  and  on  the  Chief 
Administrative  Law  Judge. 

(b)  A  petition  filed  by  one  party  shall 
not  affect  the  finality  of  the  decision 
with  respect  to  other  parties. 

(c)  If  any  party  files  a  timely  motion 
for  reconsideration,  any  petition  for 
review,  whether  filed  prior  to  or 
subsequent  to  the  filing  of  the  timely 
motion  for  reconsideration,  shall  be 
dismissed  without  prejudice  as 
premature.  The  30-day  time  limit  for 
filing  a  petition  for  review  by  any  party 
shall  commence  upon  issuance  of  a 
decision  on  reconsideration. 

§726.315    Contents. 

Any  petition  or  cross-petition  for 
review  shall: 

(a)  Be  dated; 

(b)  Be  typewritten  or  legibly  written; 

(c)  State  the  specific  reason  or  reasons 
why  the  party  petitioning  for  review 


believes  the  Administrative  Law  Judge's 
decision  is  in  error; 

(d)  Be  signed  by  the  party  filing  the 
petition  or  an  authorized  representative 
of  such  party;  and 

(e)  Attach  copies  of  the 
Administrative  Law  Judge's  decision 
and  any  other  documents  admitted  into 
the  record  by  the  Administrative  Law- 
Judge  which  would  assist  the  Secretaiy- 
in  determining  whether  review  is 
warranted. 

§726.316    Filing  and  service. 

(a)  Filing.  All  documents  submitted  to 
the  Secretary  shall  be  filed  with  the 
Secretary  of  Labor,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  N.W.. 
Washington,  DC  20210, 

(b)  Number  of  copies.  An  original  and 
four  copies  of  all  documents  shall  be 
filed. 

(c)  Computation  of  time  for  delivery 
by  mail.  Documents  are  not  deemed 
filed  with  the  Secretary  until  actually 
received  by  the  Secretary  either  on  or 
before  the  due  date.  No  additional  time 
shall  be  added  where  service  of  a 
document  requiring  action  within  a 
prescribed  time  was  made  by  mail. 

(d)  Manner  and  proof  of  service.  A 
copy  of  each  document  filed  with  the 
Secretary  shall  be  served  upon  all  other 
parties  involved  in  the  proceeding. 
Service  under  this  section  shall  be  by  . 
personal  delivery  or  by  mail.  Service  by 
mail  is  deemed  effected  at  the  time  of 
mailing  to  the  last  known  address. 

§726.317    Discretionary  review. 

(a)  Following  receipt  of  a  timely 
petition  for  review,  the  Secretary  shall 
determine  whether  the  decision 
warrants  review,  and  shall  send  a  notice 
of  such  determination  to  the  parties  and 
the  Chief  Administrative  Law  Judge.  If 
the  Secretary  declines  to  review  the 
decision,  the  Administrative  Law- 
Judge's  decision  shall  be  considered  the 
final  decision  of  the  agency.  The 
Secretary's  determination  to  review  a 
decision  by  an  Administrative  Law- 
Judge  under  this  subpart  is  solely  within 
the  discretion  of  the  Secretary. 

(b)  The  Secretary's  notice  shall 
specify; 

(1)  The  issue  or  issues  to  be  reviewed; 
and 

(2)  The  schedule  for  submitting 
arguments,  in  the  form  of  briefs  or  such 
other  pleadings  as  the  Secretary'  deems 
appropriate. 

(c)  Upon  receipt  of  the  Secretary's 
notice,  the  Director  shall  forward  the 
record  to  the  Secretary. 


§  726.31  B    Final  decision  of  the  Secretary. 

The  Secretar\-'s  review  shall  be  based 
upon  the  hearing  record.  The  findings  of 
fact  in  the  decision  under  review  shall 
be  conclusive  if  supported  by 
substantial  evidence  in  the  record  as  a 
whole.  The  Secretary's  review  of 
conclusions  of  law  shall  be  de  novo. 
Upon  review-  of  the  decision,  the 
Secretary-  may  affirm,  reverse,  modify, 
or  vacate  the  decision,  and  may  remand 
the  case  to  the  Office  of  Administrative 
Law  Judges  for  further  proceedings.  The 
Secretary's  final  decision  shall  be  served 
upon  all  parties  and  the  Chief 
Administrative  Law  Judge,  in  person  or 
by  mail  to  the  last  known  address. 

§  726.31 9    Retention  of  official  record. 

The  official  record  of  even,-  completed 
administrative  hearing  held  pursuant  to 
this  part  shall  be  maintained  and  filed 
under  the  custody  and  control  of  the 
Director. 

§726.320    Collection  and  recovery  of 
penalty. 

(a)  When  the  determination  of  the 
amount  of  any  civil  money  penalty 
provided  for  in  this  part  becomes  final, 
in  accordance  with  the  administrative 
assessment  thereof,  or  pursuant  to  the 
decision  and  order  of  an  Administrative 
Law  Judge,  or  following  the  decision  of 
the  Secretary-,  the  amount  of  the  penalty 
as  thus  determined  is  immediately  due 
and  payable  to  the  U.S.  Department  of 
Labor  on  behalf  of  the  Black  Lung 
Disability  Trust  Fund.  The  person 
against  whom  such  penalty  has  been 
assessed  or  imposed  shall  promptly 
remit  the  amount  thereof,  as  finally 
determined,  to  the  Secretary  by  certified 
check  or  by  money  order,  made  payable 
to  the  order  of  U.S.  Department  of 
Labor.  Black  Lung  Program.  Such 
remittance  shall  be  delivered  or  mailed 
to  the  Director. 

•  (b)  If  such  remittance  is  not  received 
within  30  days  after  it  becomes  due  and 
payable,  it  may  be  recovered  in  a  civil 
action  brought  by  the  Secretary-  in  any 
court  of  competent  jurisdiction,  in 
which  litigation  the  Secretary-  shall  be 
represented  by  the  Solicitor  of  Labor. 

PART  727— {REMOVED] 

6.  Under  the  authority  of  sections  422 
and  426  of  the  Black  Lung  Benefits  Act. 
30  U.S.C.  932.  936.  part  727  is  removed. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Parts  655  and  656 
RIN  1215-AB09 

Labor  Condition  Applications  and 
Requirements  for  Employers  Using 
Nonimmigrants  on  H-1B  Visas  in 
Specialty  Occupations  and  as  Fashion 
Models;  Labor  Certification  Process 
for  Permanent  Employment  of  Aliens 
in  the  United  States 

AGENCY:  Employment  and  Training 
Administration.  Labor,  in  concurrence 
with  the  Wage  and  Hour  Division. 
,  Employment  Standards  Administration. 
Labor 

ACTION:  Interim  final  rule,  request  for 
comments. 

SUMMARY:  Tbis  document  contains 
interim  final  regulations  implementing 
recent  legislation  and  clarifying  existing 
Departm*'ntal  rules  relating  to  tbe 
temporar\-  employment  in  the  L'nited 
States  of  nonimmigrants  under  H-lB 
visas.  On  January  .5.  1999.  the 
Department  published  a  notice  of 
proposed  rulfmaking  (64  FR  628) 
seeking  public  comment  on  issues  to  be 
addressed  in  regulations  to  implement 
changes  made  to  the  Immigration  and 
Nationality  Act  (I.NA)  by  the  .American 
Competitiveness  and  Workforce 
Improvement  Act  of  1998  LACWI.A)  In 
particular,  the  ACWL\  requires  H-lB- 
dependent  employers  and  wiUhil 
violators  to  comply  with  certain 
additional  attestations  regarding  anti- 
displacement  and  recruitment 
obligations.  The  Department  also  sought 
furtber  comment  on  certain  proposals 
which  were  previously  published  for 
comment  as  a  Proposed  Rule  on  October 
31.  1995  (60  FR  5.5339).  and  on  certain 
interpretations  of  the  statutes  and"  its 
existing  regulations  which  the 
Department  proposed  to  incorporate  in 
the  regulations 
DATES:  Effective  Dates:  These 
regulations  are  effective  Januarv  19. 
2001.  with  the  exception  of 
§«»655. 731(a)(2)  and  656.40.  (c)  and  (d) 
which  are  effective  December  20.  2000. 

Applicabililty  Date:  Sections 
655.731(a)(2)  and  656.40  apply 
retroactively  to  anv  prevailing  wage 
determinations  thereunder  which  were 
not  final  as  of  October  21.  1998. 
Sections  655.720  and  655.721  are 
applicable  to  Labor  Condition 
Applications  filed  on  or  after  February 
5.2001 

Comment  Date-  Written  comments  on 
these  regulations  and  issues  raised  in 


the  preamble  may  be  submitted  bv 
February  20.  2001.  with  the  exception  of 
any  comments  on  Form  WH— 4,  which 
must  be  submitted  by  January  19.  2001. 

ADDRESSES:  Submit  written  comments 
c(jncerning  Part  655  to  Deputy 
Administrator.  Wage  and  Hour  Division, 
ATTN:  Immigration  Team.  U.S. 
Department  of  Labor.  Room  S-3502,  200 
(^institution  Avenue.  N.W.. 
Washington,  DC.  20210.  Commenters 
who  wish  to  receive  notification  of 
receipt  of  comments  are  requested  to 
int  hide  a  self-addressed,  stamped  post 
card  Comments  may  also  be  transmitted 
by  facsimile  ("FAX")  machine  to  (202) 
693-1432.  This  is  not  a  toll-free  number. 
Submit  written  comments  concerning 
Part  656  to  the  Assistant  Secretary'  for 
Employment  and  Training.  ATTN: 
Division  of  Foreign  Labor  Certifications, 
U.S.  Employment  Service,  Employment 
and  Training  Administration. 
Department  of  Labor.  Room  C-4318,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210.  (Commenters  who  wish  to 
receive  notification  of  receipt  of 
comments  are  requested  to  include  a 
self-addressed,  stamped  post  card. 
Comments  may  also  be  transmitted  bv 
facsimile  ("FAX")  machine  to  (202) 
693-2769.  This  is  not  a  toll-free  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Clinley.  Director.  Office  of 
Enforcement  Policy.  Wage  and  Hour 
Division.  Employment  Standards 
Administration.  Department  of  Labor. 
Room  S-3510,  200  Constitution  Avenue, 
NW..  Washington.  DC  20210. 
Telephone:  (202)  69.3-0745  (this  is  not 
a  toll-free  number). 

James  Norris,  (;hi(;f.  Division  of 
Foreign  Labor  Certificzations.  U.S. 
Employment  Servic:e.  Employment  and 
Training  Administration.  Department  of 
Labor.  Room  C-4318,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210, 
Telephone:  (202)  693-3010  (this  is  not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

Thf'  H-lB  nonimmigrant  program  is  a 
voluntary  program  that  allows 
employers  to  temporarily  import  and 
employ  nonimmigrants  admitted  under 
H-lB  visas  to  fill  specialized  jobs  not 
filled  by  U.S.  workers.  (Immigration  and 
Nationality  Act  (INA),  8  U.S.C. 
1101(a)(15)(H)(I)(b).  1182(n).  1184(c)). 
The  statute,  among  other  things, 
requires  that  an  employer  pay  an  H-lB 
worker  the  higher  of  the  actual  wage  or 
the  prevailing  wage,  to  protect  U.S. 
workers'  wages  and  eliminate  any 
economic  incentive  or  advantage  in 
hiring  temporary-  foreign  workers. 


Under  the  Immigration  and 
Nationality  Act  (INA),  as  amended  bv 
the  Immigration  Act  of  1990  (Act),  and 
as  amended  by  the  Miscellaneous  and 
Technical  Immigration  and 
Naturalization  Amendments  of  1991,  an 
employer  seeking  to  employ  an  alien  in 
a  specialty  occupation  or  as  a  fashion 
model  of  distinguished  merit  and  ability 
on  an  H-lB  visa  is  required  to  file  a 
labor  condition  application  with  and 
receive  certification  fi-om  DOL  before 
the  Immigration  and  Naturalization 
Service  (INS)  may  approve  an  H-lB 
petition.  The  labor  condition 
application  process  is  administered  by 
ETA;  complaints  and  investigations 
regarding  labor  condition  applications 
are  the  responsibility  of  ESA. 

On  January  5,  1999,  the  Department  of 
Labor  (DOL)  published  a  proposed  rule 
which  would  implement  statutory- 
changes  in  the  H-lB  program  made  to 
the  INA  by  the  American 
Competitiveness  and  Workforce 
Improvement  Act  of  1998  (ACWIA) 
(Title  IV.  Pub.  L.  105-277).  The  ACWL\, 
as  amended  by  the  American 
Competitiveness  in  the  Twenty-First 
Century'  Act  of  2000  (Pub.  L.  106-313). 
among  other  things,  temporarily  (until 
October  2003)  increases  the  maximum 
number  of  H-lB  visas  permitted  each 
year;  temporarily  requires  new  non- 
displacement  (layoff!  and  recruitment 
attestations  by  "H-lB  dependent" 
employers  (as  defined  by  the  ACWIA) 
and  willfully  violating  employers;  and 
requires  employers  to  offer  the  same 
fringe  benefits  to  H-lB  workers  on  the 
same  basis  as  it  offers  fringe  benefits  to 
U.S.  workers.  The  public  was  invited  to 
comment  on  the  proposed  rule, 
including  the  information  collection 
requirements  noted  below.  In  addition, 
pursuant  to  the  Paperwork  Reduction 
Act  of  1990,  DOL  submitted  a 
paperwork  package  to  the  Office  of 
Management  and  Budget  (0MB). 
requesting  review  and  approval  of  the 
information  collection  requirements 
included  in  the  proposed  rule. 

Since  publicatijon  of  the  NPRM, 
additional  amendments  to  the  H-lB 
provisions  were  enacted  by  the 
American  Competitiveness  in  the 
Twenty-first  Century  Act  of  2000  (Pub. 
L.  10&^313,  114  Stat.  1251,  October  17, 
2000),  the  Immigration  and  Nationality 
Act— Amendments  (Pub.  L.  106-311, 
114  Stat.  1247,  October  17,  2000),  and 
section  401  of  the  Visa  Waiver 
Permanent  Program  Act  (Pub.  L.  106- 
396,  114  Stat.  1637.  October  30.  2000) 
(collectively,  the  October  2000 
Amendments).  Most  pertinent  to  these 
regulations  were  provisions  that  raised 
the  ceiling  on  the  number  of  H-lB  visas 
that  may  be  issued  and  extended  the 


period  of  effectiveness  of  the  additional 
attestations  applicable  only  to  H-lB- 
dependent  employers  and  willful 
violators. 

Comments  were  received  from 
members  of  Congress,  OMB,  law  firms, 
information  technology  industry 
associations,  other  industry 
associations,  information  technology 
firms,  research  firms,  other  employers  of 
H-lB  workers.  Federal  agencies  and 
individuals.  Commenters  questioned 
DOL  authority  under  the  ACWIA  and/or 
the  Immigration  and  Nationality  Act  to 
impose  the  paperwork  requirements 
contained  in  the  proposed  rule.  Further, 
commenters  questioned  the  DOL  burden 
estimates  for  these  information 
collections,  indicating  that  the  estimates 
were  much  too  low.  Many  commenters 
contended  DOL  should  only  require  the 
production  of  records  in  an 
investigation  context.  One  commenter 
suggested  for  clarity  that  DOL  provide  a 
check  list  for  H-lB  employers 
indicating  which  records  must  be  kept, 
which  records  are  required  by  other 
statutes  or  regulations  and  where  these 
records  must  be  kept. 

Many  commenters  have  fundamental 
misunderstandings  of  the  nature  of  the 
reporting  and  disclosure  requirements 
proposed  in  the  NPRM.  The  Department 
has  made  every  effort  in  the  NPRM  and 
in  the  Interim  Final  Rule  to  limit 
recordkeeping  requirements  to 
documents  which  are  necessary  for  the 
Department  to  ensure  compliance,  and 
to  documents  which  are  already 
required  by  other  statutes  and 
regulations  or  would  ordinarily  be  kept 
by  a  prudent  businessperson.  As  a 
general  matter,  when  reviewing  the 
recordkeeping  and  disclosure 
obligations  set  forth  in  the  regulations, 
employers  should  be  aware  that  the 
regulations  distinguish  between  a 
requirement  to  "preserve"  or  "retain" 
records  if  they  otherwise  exist,  and  a 
requirement  to  "maintain"  records 
whether  or  not  they  already  exist.  A 
requirement  that  employers  retain,  for 
example,  "any"  documentation  on  a 
particular  subject  requires  only  that  any 
such  documents  be  retained  if  they 
otherwise  exist,  but  does  not  require 
creation  of  any  documents.  In  addition, 
the  Department  points  out  that  where 
the  regulations  do  not  explicitly  require 
public  access,  the  records  may  be  kept 
in  the  employer's  files  in  any  maimer 
desired;  they  do  not  need  to  be 
segregated  by  labor  condition 
application  (LCA)  or  establishment  and 
do  not  need  to  be  segregated  from  the 
records  of  non-H-lB  workers,  provided 
thev  are  promptly  made  available  to  the 
Department  upon  request  in  the  conduct 
of  an  investigation.  The  Department 


considers  it  important  to  require  that 
such  records  be  maintained,  as  in  other 
enforcement  programs,  so  that  in-the 
event  of  an  investigation,  the 
Department  is  able  to  determine 
compliance  or.  in  the  event  of 
violations,  to  determine  the  nature  and 
extent  of  the  violations.  This  can  only 
be  accomplished  with  adequate, 
accurate  records  since  it  is  only  the 
employer  who  is  in  a  position  to  know 
and  produce  the  most  probative 
underlying  facts.  See  Anderson  v.  Mt. 
Clemens  Potter\'  Co..  328  U.S.  680.  687 
(1946). 

In  addition,  in  the  regulations,  the 
Department  has  limited  the  documents 
that  must  be  disclosed  to  the  public  to 
those  which  the  Department  has 
concluded  are  necessary-  for  a  member 
of  the  public  to  be  able  to  determine  the 
employer's  obligations  and  the  general 
contours  of  how  it  will  comply  with  its 
attestation  obligations.  The  regulations 
on  public  access  files  do  not  require  that 
there  be  a  separate  public  access  file  for 
each  LCA  or  for  each  worker.  Thus,  for 
example,  an  employer  might  choose  to 
keep  a  single  public  access  file  with  one 
copy  of  each  of  the  required  documents 
which  are  applicable  to  all  LCAs  (such 
as  the  description  of  the  employer's  pay 
system),  and  separately  clip  together 
those  documents  which  are  specific  to 
each  LCA. 

Nothing  in  the  ACWIA  suggests  that 
it  intends  to  deny  the  Department  the 
usual  authority  to  require  recordkeeping 
as  a  means  of  ensuring  compliance  with 
an  employer's  statutory  obligations.  To 
the  contrary.  Section  212(n)(l) 
specifically  requires  employers  to  make 
the  LCA  "and  such  accompanying 
documents  as  are  necessary"  available 
for  public  examination.  The  Department 
believes  that  this  provision  clearly 
permits  the  Department  to  determine 
what  documents  must  be  created  or 
retained  by  employers  to  support  the 
LCA.  In  the  absence  of  such  records,  the 
Department  is  unable  to  ascertain 
whether  an  employer  in  fact  is  in 
compliance  or  the  extent  of  violations. 

In  an  effort  to  fully  educate  the  public 
regarding  the  H-lB  program  and  its 
requirements  (including  paperwork). 
DOL  intends  to  prepare  and  make 
available  pamphlets,  fact  sheets  and  a 
small  business  compliance  guide. 
Further  compliance  assistance  material 
will  be  made  available  on  the  DOL 
website.  See  Section  IV. B.  below,  for  an 
extensive  discussion  of  this  public 
outreach  effort.  The  following  is  a  brief 
discussion  of  the  paperwork 
requirements  contained  in  the  proposed 
rule,  the  public  comments  on  those 
requirements,  the  DOL  response  and  the 
paperwork  requirements  imposed  by 


this  interim  final  rule.  A  much  more 
extensive  discussion  of  the  issues, 
including  the  paperwork  requirements, 
is  contained  in  Section  IV  of  the 
preamble. 

A.  Labor  Condition  Application 
(§655.7001 

The  process  of  protecting  U.S. 
workers  begins  with  a  requirement  that 
employers  file  a  labor  condition 
application  (LCA)  (Form  ETA  9035) 
with  the  Department.  In  this  application 
the  employer  is  required  to  attest:  (1) 
That  it  will  pay  H-lB  aliens  prevailing 
wages  or  actual  wages,  whicbever  are 
greater — including,  pursuant  to  the 
ACWIA,  the  requirement  to  pay  for 
certain  nonproductive  time  and  to 
provide  benefits  on  the  same  basis  as 
they  are  provided  to  U.S.  workers:  (2) 
that  it  will  provide  working  conditions 
that  will  not  adversely  affect  the 
working  conditions  of  U.S.  workers 
similarly  employed:  (3)  that  there  is  no 
strike  or  lockout  at  the  place  of 
employment;  and  (4)  that  it  has  publicly 
notified  the  bargaining  representative 
or.  if  there  is  no  bargaining 
representative,  the  employees,  by 
posting  at  the  place  of  employment  or 
bv  electronic  notification — and  will 
provide  copies  of  the  LCA  to  each  H- 
IB  nonimmigrant  employed  under  the 
LCA.  In  addition,  the  employer  must 
provide  the  information  required  in  the 
application  about  the  number  of  aliens 
sought,  occupational  classification, 
wage  rate,  the  prevailing  w-age  rate  and 
the  source  of  the  w-age  rate,  and  period 
of  employment.  Pursuant  to  the  .^CWIA. 
additional  attestation  requirements 
become  applicable  to  H-lB-dependent 
employers  and  willful  violators  after 
promulgation  of  these  regulations.  This 
form,  currently  approved  by  OMB  under 
OMB  No.  1205-0310.  was  revised  in  the 
NPRM  to  identif\-  H-lB  dependent 
employers  and  provide  for  their 
attestation  to  the  new  requirc^ments.  The 
ACWIA  increased  the  number  of  H-lB 
nonimmigrants  from  65.000  to  115.000 
in  fiscal  years  1999  and  2000  and  to 
107,500  in  fiscal  year  2002.  Besides  the 
increase  in  LCAs  filed  for  these 
additional  workers,  by  regulation  H-lB- 
dependent  employers  are  required  to 
file  new-  LCAs  if  they  wish  to  file 
petitions  for  new  H-lB  nonimmigrants 
or  to  seek  extensions  of  status  for 
existing  workers  The  Department 
estimated  in  the  propo.sal  that  249.500 
LCAs  are  filed  annually  by  50.000  H-lB 
employers  (dependent  and 
nondependent).  The  only  added  LCA 
burden  proposed  in  the  .NPRM  was  for 
H-lB-dependent  employers  and  willful 
violators  to  indicate  on  the  LCA  their 
status  and  their  agreement  to  the 
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additional  attestation  requirements 
(The  time  required  for  an  estimated  50 
H-lB  employers  to  make  tiie 
mathematical  calculation  to  determine  if 
they  must  make  the  additional 
attestations  required  of  an  H-lB 
employer  is  separately  set  out  in  C  of 
this  section,  below.)  Since  it  was 
estimated  that  only  50  H-lB  employers 
will  find  it  necessary  to  make  this 
calculation,  out  of  a  total  of  50,000  H- 
IB  employers,  the  estimate  of  time 
necessary  to  complete  the  form 
remained  at  1  hour  Total  annual  burden 
was  estimated  at  249.500  hours. 

Since  promulgation  of  the  N'PRM.  the 
2000  Amendments  to  the  INA  further 
increase  the  ceiling  on  the  number  of  H- 
IB  visas  that  mav  be  issued  annually  for 
2001.  2002  and  2003,  to  195.000 
annually,  with  an  additional 
unspecified  number  who  may  be 
admitted  if  they  will  be  employed  by  a 
school,  a  related  non-profit  entity,  a 
State  or  local  government  research 
organization,  or  a  nonprofit  research 
organization. 

Commenters  generally  objected  to  the 
one  hour  estimate  for  completing  the 
LC^,  pointing  out  that  the  revised  LCA 
is  four  pages  long,  whereas  the  current 
LCA  is  only  one  page  for  an  estimated 
burden  of  one  and  one-quarter  hour  per 
LCA 

0MB  suggested  asked  whether  the 
conditions  in  a,  b  and  c  in  section  8 
capture  the  requirements  for  H-lB 
dependent  employers.  They  also 
suggested  amending  the  end  of  the 
sentence  following  the  second  box  to 
read  "*   *   *  unless  the  exemption 
requirement  in  the  NOTE  below  is  met." 

A  commenter  stated  that  DOL  had 
failed  to  consider  that  many  employers 
will  now  be  forced  to  file  two  LCAs 
where  previously  they  only  filed  one. 
Several  of  its  member  employers  who 
previously  filed  an  LCA  for  multiple 
openings  indicated  that  thev  may  file 
separate  LCAs  for  each  opening  rather 
than  take  the  risk  that  of  INS  making  a 
determination  that  one  H-lB 
nonimmigrant  is  not  exempt,  thus 
invalidating  the  entire  LCA. 

As  discussed  in  Section  IV'  B. 4  below, 
the  ETA  Form  9035  has  been  amended 
to  provide  that  every  employer  is 
required  to  indicate  whether  it  is  or  is 
not  H-lB-dependent  or  a  willful 
violator.  Since  all  employers  are 
required  to  determine  whether  or  not 
they  are  H- IB  dependent — although  for 
most  employers,  as  discussed  below, 
their  status  will  be  readily  apparent  and 
no  actual  computation  will  be 
necessary — the  additional  box  for  non- 
dependent  employers  should  require  no 
additional  time.  There  is  no  other 
information  required  which  is  not 


(ontained  on  the  (  urrent  form  other 
than  to  check  a  box  indicating  the 
agreement  of  H-lB-dependent 
employers  and  willful  violators  to  the 
additional  attestation  requirements.  The 
longer  form  is  not  due  to  the 
requirement  to  furnish  additional 
information,  but  to  the  new  format 
required  for  the  F,\Xback,  which  is 
designed  to  decrease  significantly  the 
processing  time  See  Section  IV. 5. 
below  The  Department  also  notes  that 
the  1 '  4  hour  estimate  on  the  current 
ETTA  Form  9035  includes  the  15  minutes 
estimated  to  file  a  complaint  with  the 
Wage  and  Hour  Division 

Upon  review,  the  Department  sees  no 
reason  to  change  its  estimate  of  an 
average  of  one  hour  per  form,  including 
both  reading  the  instructions  and  filling 
out  the  form  (estimated  to  take  no  more 
than  one-half  hour  per  form),  as  well  as 
taking  the  actions  that  are  subsumed  in 
filling  out  the  form  (obtain  the 
prevailing  wage  and  providing  notice). 
Based  upon  current  data,  and 
considering  the  regulatory  change 
deleting  the  necessity  for  filing  a  new 
LtlA  when  an  employer's  corporate 
identity  changes  [see  B.  of  this  section, 
below)  as  well  as  the  requirement  that 
H-lB-dependent  employers  with 
current  LCAs  file  new  LCAs  if  they  wish 
to  file  new  H-lB  petitions  or  requests 
for  extension  of  status.  DOL  estimates 
that  637.000  LCAs  wiU  be  submitted 
annually  by  63.500  H-lB  employers 
(dependent  and  nondependent).  Total 
annual  burden  for  the  LCA  is  estimated 
to  be  637.000  hours  (637.000  LCAs  x  1 
hout) 

B.  Documentation  of  Corporate  Identity 
(§655.760) 

Currently,  the  regulatory  requirement 
is  that  a  new  LCA  must  be  filed  when 
an  employer's  corporate  identity 
changes  and  a  new  Employer 
Identification  Number  (EIN)  is  obtained. 
Under  the  proposed  rule,  an  employer 
who  merely  changes  corporate  identity 
through  acquisition  or  spin-off  could 
merely  document  the  change  in  the 
public  file  (including  an  express 
acknowledgment  of  all  LCA  obligations 
on  the  part  of  the  successor  entity), 
provided  it  satisfied  the  Internal 
Revenue  Code  definition  of  a  single 
employer.  The  proposed  regulation  was 
designed  to  eliminate  a  burden  on 
businesses  to  file  a  new  LCA,  while  at 
the  same  time  ensuring  that  the  public 
IS  aware  of  the  changes  and  that  the 
employer  will  continue  to  follow  its 
LCA  obligations.  It  was  estimated  in  the 
proposal  that  500  H-lB  employers 
would  be  required  to  file  the  subject 
documentation  annually.  It  was 
estimated  that  the  recording  and  filing 


of  each  such  document  would  take  15 
minutes  for  a  total  annual  burden  of  125 
hours. 

One  commenter  asked  how  DOL's 
rulemaking  affected  the  INS 
interpretation  that  any  "material  change 
in  employment"  necessitates  the  filing 
of  an  amended  petition.  Another 
commenter  asked  what  opinion  an 
employer  is  to  follow  when  current  DOL 
opinion  is  that  any  change  to  an 
approved  LCA  requires  an  amendment 
to  the  H-lB  petition  and  the  view  of 
INS  is  that  a  change  in  company  name 
or  EIN  does  not  require  a  new  LCA,  just 
that  the  change  be  documented  at  the 
time  of  amendment  or  extension. 
Another  commenter  stated  that  the 
burden  for  this  requirement  is 
significantly  higher  than  DOL  estimated. 

Upon  reconsideration,  DOL's  Interim 
Final  Rule  provides  that  a  new  LCA  will 
not  be  required  merely  because  a 
corporate  reorganization  results  in  a 
change  of  corporate  identity,  regardless 
of  whether  there  is  a  change  in  the  EIN 
and  regardless  of  whether  the  IRS 
definition  of  single  employer  is 
satisfied,  provided  that  the  successor 
entity,  prior  to  the  continued 
employment  of  the  H-lB  nonimmigrant, 
agrees  to  assume  the  predecessor 
entity's  obligations  and  liabilities  under 
the  LCA.  The  agreement  to  comply  with 
the  LCA  for  the  future  and  to  any 
liability  of  the  predecessor  under  the 
LCA  must  be  documented  with  a 
memorandum  in  the  public  access  file. 
With  these  changes,  and  based  on  the 
Department's  experience,  it  is  now 
estimated  that  1000  H-lB  employers  (an 
increase  from  the  500  employers 
estimated  in  the  NPRM)  will  be  required 
to  file  the  documentation  annually  and 
that  the  recording  and  filing  of  each 
such  document  will  take  approximately 
30  minutes  for  a  total  annual  burden  of 
500  hours.  The  Department  also 
estimates  that  employers  who  file  this 
memorandum  will  file  10,000  fewer 
LCAs.  for  a  net  saving  of  9,500  hours. 
INS  requirements  for  the  filing  of  an 
amended  petition  are  separate  from  DOL 
requirements  for  the  filing  of  LCAs. 

C.  Determination  ofH-lB  Dependency 
(§655.736) 

An  H-lB  employer  must  calculate  the 
ratio  between  its  H-lB  workers  and  the 
number  of  full-time  equivalent 
employees  (FTEs)  to  determine  whether 
it  meets  the  statutory  definition  of  an  H- 
iB-dependent  employer  (8  U.S.C.  1182 
(n)(3){A)).  The  NPRM  provided  that 
when  it  is  a  close  question,  the 
determination  would  ordinarily  be 
made  by  examination  of  an  employer's 
quarterly  tax  statement  and  last  payroll 
(or  last  quarter  of  payrolls  if  more 


representative)  or  other  evidence  as  to 
average  hours  worked  by  part-time 
employees  to  aggregate  their  hours  into 
FTEs,  together  with  a  count  of  the 
number  of  workers  under  H-lB 
petitions.  Documentation  of  this 
determination  would  be  required  where 
non-dependent  status  is  not  readily 
apparent  and  a  mathematical 
determination  must  be  made.  A  copy  of 
this  determination  would  be  placed  in 
the  public  disclosure  file.  In  addition,  if 
an  employer  changed  from  dependent  to 
non-dependent  status,  or  vice-versa,  a 
simple  statement  of  the  change  in  status 
would  be  placed  in  the  public 
disclosure  file.  The  NPRM  explained 
that  documentation  of  a  determination 
of  H-lB  dependency  where  it  is  a  close 
question  is  necessary  to  determine 
employer  compliance  with  H-lB 
requirements,  and  to  advise  the  public 
of  an  employer's  status.  It  was  estimated 
in  the  proposal  that  approximately  50 
H-lB  employers  would  need  to  make 
the  determination  with  25  employers 
who  are  found  not  to  be  dependent 
employers  would  be  required  to 
document  this  determination  annually. 
The  making  and  documentation  of  each 
such  determination  was  estimated  to 
take  approximately  15  minutes,  and 
occur  at  least  twice  annually  for  a  total 
annual  burden  of  12.5  hours. 

Several  commenters  expressed  the 
view  that  the  DOL  burden  estimate  for 
this  requirement  was  severely 
underestimated.  They  remarked  that 
large  employers  who  hire  H-lB 
employees  will  have  to  create  systems  of 
verification  of  H-lB  dependency  and 
that  the  determination  will  be  difficult 
where  employees  are  located  in 
multiple  locations  and  departments  and 
the  data  needed  to  make  the 
determination  are  maintained  in 
different  databases.  Some  commenters 
questioned  the  connection  DOL  made 
between  the  use  of  blanket  LCAs  and 
the  likelihood  of  H-lB  dependency  and 
how  &w}uently  the  determination 
would  need  to  be  made.  Some  also 
commented  that  it  appeared  that 
whenever  the  determination  is  made,  a 
copy  of  the  calculation  must  be  placed 
in  the  public  access  file,  making  it  a 
requirement  for  all  H-lB  employers,  not 
just  those  who  are  borderline  H-lB 
dependent.  OMB  conunented  that  the 
15-minute  burden  for  the  dependency 
determination  seemed  low  and  asked  if 
the  estimate  just  includes  the  assurance 
(how  it  is  written)  or  does  it  also 
include  documentation  of  the  assurance. 

Having  taken  into  consideration  all  of 
the  comments  pertaining  to  the 
determination  of  dependency  status, 
DOL  has  decided  modification  these 
requirements  is  appropriate  to  achieve 


the  purposes  of  the  ACWIA  and  avoid 
unnecessary  burden  on  employers.  First, 
the  Interim  Final  Rule  provides  that  all 
employers  must  retain  copies  of  the  I- 
129  petitions  or  requests  for  extensions 
of  status  filed  with  INS.  These 
documents  are  critical  to  several 
provisions  in  the  regulations,  including 
in  particular  the  determination  of 
dependency  and  the  number  of  hours 
that  must  be  compensated  if  employees 
are  "benched."  The  Department  believes 
that  prudent  businessmen  would  retain 
copies  of  these  documents  in  any  event. 
(See  also  the  discussion  in  D.  of  this 
section,  below.) 

The  Interim  Final  Rule  also 
significantly  reduces  the  burden  to 
employers  in  making  the  computations 
of  dependency.  The  Rule  will  permit 
employers  to  use  a  "snap  shot"  test  to 
determine  if  dependency  status  is 
readily  apparent  and  requires  a  full 
computation  only  if  the  number  of  H- 
IB  workers  exceeds  15  percent  of  the 
total  number  of  full-time  workers  of  the 
employer.  Furthermore,  the  Rule 
provides  employers  an  option  of 
considering  all  part-time  workers  to  be 
one-half  FTE,  rather  than  make  the  full 
computation.  If  the  full  computation 
(where  required  because  the 
dependency  status  is  not  readily 
apparent)  indicates  that  the  employer  is 
not  H-lB  dependent,  the  employer  must 
retain  a  copy  of  this  computation. 
Further,  the  employer  must  retain  a 
copy  of  the  full  computation  in 
specified  circumstances  which  the 
Department  believes  will  very-  rarely 
occur.  The  full  computation  must  be 
maintained  if  the  employer  changes 
status  from  dependent  to  non- 
dependent.  If  the  employer  uses  the 
Internal  Revenue  Code  single  employer 
test  to  determine  dependency,  it  must 
maintain  records  documenting  what 
entities  are  included  in  the  single 
employer,  as  well  as  the  computation 
performed,  showing  the  number  of 
workers  employed  by  each  entity  who  is 
included  in  the  calculation.  Finally,  if 
the  employer  includes  workers  who  do 
not  appear  on  the  payroll,  a  record  of 
the  computation  must  be  kept.  The 
Department  has  concluded  that  the 
computations  or  summary  of  the 
computations  need  not  be  kept  in  the 
public  access  file. 

Although  DOL  has  made  several 
changes  to  simplify  the  determination  of 
dependency  status  and  its 
documentation,  upon  reconsideration 
DOL  has  increased  its  estimate  of 
burden  from  15  to  30  minutes,  thus 
increasing  the  annual  burden  for  an 
estimated  25  employers  who  must  make 
and  document  such  calculations  twice 
annually  from  12.5  to  25  hours.  The 


Department  also  estimates  that  no  more 
than  5  percent  of  employers  will  be 
required  to  retain  copies  of  H-lB 
petitions  and  extensions  who  do  not 
currently  retain  these  documents,  for  an 
average  of  3  minutes  per  petition,  and 
a  total  of  159  hours  (3.175  employers  x 
3  minutes  -i-  60).  Total  annual  burden  lor 
this  item  is  estimated  to  be  184  hours. 

D.  List  of  Exempt  H-lB  Employees  in 
Public  Access  File  (§  655.737lall:il 

The  ACWIA  provisions  regarding 
non-displacement  and  recruitment  of 
U.S.  workers  do  not  apply  where  the 
LCA  is  used  only  for  petitions  for 
exempt  H-lB  workers.  The  NPRM 
provided  that  where  the  INS  determines 
a  worker  is  exempt,  employers  would  be 
required  to  maintain  a  copy  of  such 
documentation  in  the  public  access  file. 
Determinations  as  to  whether  or  not  H- 
IB  workers  meet  the  education 
requirements  to  be  classified  as  exempt 
H-lB  nonimmigrants  would  be  made 
initially  by  the  INS  in  the  course  of 
adjudicating  the  petitions  filed  on 
behalf  of  H-lB  nonimmigrants  by 
dependent  employers.  In  the  event  of  an 
investigation,  it  was  anticipated  that 
considerable  weight  would  be  given  to 
the  INS  determination  that  H-lB 
nonimmigrants  were  exempt,  based  on 
the  educational  attainments  of  the 
workers,  since  INS  has  considerable 
experience  in  evaluating  the  educational 
qualifications  of  aliens.  Retention  of 
copies  of  such  determinations  would 
aid  DOL  in  determining  compliance 
with  the  H-lB  requirements  and 
provide  the  public  with  notice  as  well. 
It  was  estimated  in  the  proposal  that 
28,125  such  documents  would  need  to 
be  filed  annually.  Each  such  filing 
would  take  approximately  one  minute    ■ 
for  an  annual  burden  of  approximately 
468.8  hours. 

One  commenter  indicated  that  the  one 
minute  to  physically  complete  the  form 
may  be  correct  but  that  the  estimate 
ignores  the  analysis  and  review  required 
to  determine  if  they  are  exempt. 
Another  commenter  asked  what 
documentation  must  be  copied  and 
maintained  in  the  file,  i.e.,  would  INS 
issue  a  separate  determination  or  would 
Form  1-797.  Notice  of  Approval  of  H- 
IB  Petition  suffice?  They  also  believed 
it  was  unclear  how  DOL  estimated  only 
28,125  documents  would  be  filed 
annually  when  the  number  of  H-lB 
petition  approvals  for  the  current  fiscal 
year  is  115,000. 

On  further  consideration,  because  of 
privacy  considerations,  DOL  has 
concluded  that  the  H-lB  petitions  with 
the  INS  determinations  of  workers' 
exempt  status  need  not  be  included  in 
the  public  access  file.  However,  DOL 
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believps  the  public  should  know  which 
workers  are  not  covered  by  the  now 
attestation  elements  su  they  can 
challenge  a  determination  of  ext'mpt 
status  where  they  believe  the  basis  for 
the  exemption  is  invalid.  Therefore, 
under  the  interim  final  rule  employers 
will  be  required  to  include  in  their 
public  access  file  a  list  of  the  H-lB 
nonimmigrants  supported  by  any  LC.A 
attesting  that  it  will  be  used  onlv  for 
exempt  workers, or  in  the  alternative,  a 
statement  that  the  emplover  emplovs 
onlv  exempt  H-lB  workers.  DOL 
estimates  that  each  list  or  statement  will 
take  approximately  15  minutes  and  that 
200  H-lB  employers  will  prepare  one 
such  list  or  statement  annually  for  a 
total  burden  of  50  hours 

E.  Record  of  Assurance  of  \'on- 
displacement  of  US.  Workers  at  Second 
Emplover  s  Worksite  f§655  73H(el) 

Section  21.'(n)(F)(ii)  of  the  INA.  8 
U.S.C.  1182(n)(F)(ii),  prohibits  an  H-lB- 
dependent  employer  from  plat  ing  H-lB 
nonimmigrant  with  another  emplover 
unless  the  dependent  employer  makes  a 
bona  fide  inquiry  as  to  the  secondary 
employer  s  intent  regarding 
displacement  of  U.S.  workers  bv  H-lB 
workers.  The  proposed  regulation 
would  require  an  employer  seeking  to 
place  an  H-lB  nonimmigrant  with 
another  >'mployer  to  secure  and  retain 
either  a  written  assurance  from  the 
second  employer,  a  contemporaneous 
written  record  of  the  second  employer's 
oral  statements  regarding  non- 
displacement,  or  a  prohibition  in  the 
contract  between  the  H-lB  empUner 
and  the  second  employer.  Pursuant  to 
the  ACVVIA.  an  H-lB  employer  mav  be 
debarred  for  a  secondary  displacement 
"only  if  the  Secretary  of  Labor  found 
that  such  placing  employer  *    *    *  knew 
or  had  reason  to  know  of  such 
displacement  at  the  time  of  the 
placement  of  the  nonimmigrant  with  the 
other  employer."  Congress  clearly 
intended  that  the  employer  make  a 
reasonable  inquiry-  and  give  due  regard 
to  available  information.  In  order  to 
assure  that  the  purposes  of  the  statute 
are  achieved,  the  Department  developed 
a  regulatory  provision  to  require  that  the 
H-lB  employer  make  a  reasonable  effort 
to  inquire  about  potential  secondary 
displacement  and  to  document  those 
inquiries.  It  was  estimated  that 
approximately  150  employers  would 
place  H-lB  nonimmigrants  with 
secondary-  employers  where  assurances 
are  required.  It  was  estimated  that  each 
such  assurance  will  take  approximately 
5  minutes  and  each  such  emplover 
would  obtain  such  assurances  5  times 
annually  for  an  annual  burden  of  62  5 
hours. 


Commonters  stated  that  DOL  grossly 
underestimated  the  amount  of  time 
necessary  to  persuade  and  obtain  from 
the  secondary'  employer  the  necessarv' 
assurances,  create  a  verification  form  or 
revise  a  contract  and  the  annual 
frequency  of  the  assurances.  Further, 
some  commenters  felt  that  DOL  had 
failed  to  consider  the  additional  burden 
on  the  secondary  employer  to  document 
their  compliance  with  the  assurance. 

The  paperwork  burden  estimate, 
properly,  does  not  include  the  time 
necessary  to  persuade  a  secondarv' 
employer  to  provide  such  an  assurance 
but  does  include  the  development  of  the 
verification  form  or  contract  clause  and 
its  execution.  DOL  believes  that  once 
the  form  or  contract  clause  is  created, 
this  form  or  contract  clause  will  be  used 
uniformly  for  subsequent  assurances 
making  the  average  burden  per 
occurrence  minimal.  There  is  no  burden 
on  the  secondary  employer  to  document 
its  compliance  with  the  assurance,  since 
It  is  solely  the  responsibility  of  the 
primary  14-1 B  employer  to  comply  with 
the  attestation  that  no  U.S.  worker  will 
be  displaced  by  an  H-lB  worker.  DOL 
estimates  an  average  burden  of  10 
minutes  per  attestation  or  statement, 
and  that  150  H-lB  employers  will 
document  such  assurance  5  times 
.iiinualh  .  for  a  t(jtal  annual  burden  of 
125  hours. 

F.  Offers  of  Emplovment  to  Displaced 
I '. S  Workers  l§  655.738(e}] 

The  ACWIA  prohibits  H-lB 
dependent  employers  and  willful 
violators  from  hiring  H-lB 
nonimmigrants  if  their  doing  so  would 
displace  similar  U.S.  workers  from  an 
essentially  equivalent  job  in  the  same 
area  of  employment.  The  proposed 
regulations  would  require  H-lB- 
dependent  employers  to  keep  certain 
documentation  with  respect  to  each 
former  worker  in  the  same  locality  and 
same  occupation  as  any  H-lB  worker 
who  left  its  employ  in  the  period  from 
90  days  before  to  90  days  after  an 
employer's  petition  for  an  H-lB  worker. 
For  all  such  employees,  the  Department 
proposed  that  covered  H-lB  employers 
maintain  the  last-known  mailing 
address,  occupational  title  and  job 
description,  any  documentation 
concerning  the  employee's  experience 
and  qualifications,  and  principal 
assignments.  Further,  the  employer 
would  be  required  to  keep  all 
documents  concerning  the  departure  of 
such  employees  and  the  terms  of  any 
offers  of  similar  employment  to  such 
U.S.  workers  and  responses  to  those 
offers  These  records  are  necessary-  for 
the  Department  to  determine  whether 
the  H-lB  employer  has  displaced 


similar  U.S.  workers  with  H-lB 
nonimmigrants.  The  Department  stated 
that  no  records  need  be  created  to 
comply  with  these  requirements,  since 
the  Equal  Employment  Opportunity 
Commission  (EEOC)  already  requires 
under  its  regulations  that  the  records 
described  above  be  maintained. 

Commenters  stated  that  they  were 
unaware  of  the  EEOC  regulation  that 
required  this  documentation  and 
requested  that  DOL  recite  rather  than 
just  refer  to  the  EEOC  regulations. 

As  discussed  in  Section  rV.F.8  below, 
commenters  are  generally  correct  that 
the  EEOC  regulation  cited  in  the  NPRM. 
29  CFR  1620.14.  does  not  establish  a 
general  requirement  that  employers 
create  the  records  encompassed  by  the 
Department's  displacement  proposal. 
Rather,  it  requires  an  employer  to 
preserve  all  personnel  or  employment 
records  which  the  employer  "made  or 
kept".  Furthermore,  EEOC  requires  the 
preservation  of  the  same  or  similar 
records  under  other  statutes  it 
administers,  such  as  the  Age 
Discrimination  in  Employment  Act 
(ADEA).  Under  this  Interim  Final 
Regulation.  DOL  is  not  requiring 
employers  to  create  any  documents 
other  than  basic  payroll  information, 
with  one  noted  exception.  If  the 
employer  offers  the  U.S.  worker  another 
employment  opportunity,  and  does  not 
otherwise  do  so  in  writing,  by  the 
provisions  of  section  655.738(e)(1)  of 
these  regulations,  the  employer  must 
document  and  retain  the  offer  and  the 
response  to  such  offer. 

It  is  estimated  that  10  H-IB 
employers  will  make  such  offers  of 
employment  5  times  annually  (50)  and 
that  5  of  those  offers  and  responses 
would  not  otherwise  be  committed  to 
writing  without  this  paperwork 
requirement.  Each  such  documentation 
is  estimated  to  take  30  minutes  for  a 
total  annual  burden  of  2.5  hours. 

G.  Documentation  of  U.S.  Worker 
Recruitment  (§  655. 739(1} 

Pursuant  to  the  ACWIA,  H-lB- 
dependent  employers  are  required  to 
make  good  faith  efforts  to  recruit  U.S. 
workers  before  hiring  H-lB  workers. 
Under  the  proposed  regulations,  H-lB-  ■ 
dependent  employers  would  be  required 
to  retain  documentation  of  the 
recruiting  methods  used,  including  the 
places  and  dates  of  the  advertisements 
and  postings  or  other  recruitment 
method  used,  the  content  of  the 
advertisements  or  postings,  and  the 
compensation  terms.  Further,  the 
employer  would  be  required  to  retain 
any  documentation  concerning 
consideration  of  applications  of  U.S. 
workers,  such  as  copies  of  applications 


and  related  documents,  rating  forms,  job 
offers,  etc.  The  proposed  rule  also 
would  require  the  employer  to  place 
either  documentation  or  a  simple  list  of 
the  places  and  dates  of  the 
advertisements  and  postings  of  other 
recruitment  methods  used.  Comments 
were  requested  regarding  how 
employers  should  determine  industry- 
wide standards  and  make  this 
determination  available  for  public 
disclosure.  The  documentation  noted 
above  is  necessary  for  the  Department  of 
Labor  to  determine  whether  the 
employer  has  made  a  good  faith  effort  to 
recruit  U.S.  workers  and  for  the  public 
to  be  aware  of  the  recruiting  methods 
used.  It  was  estimated  that  aimually  200 
H-lB  dependent  employers  would  need 
to  document  their  good  faith  efforts  to 
recruit  U.S.  workers.  The  fding  of  such 
records  was  estimated  to  take 
approximately  twenty  minutes  per 
employer  for  an  aimual  burden  of 
approximately  66.7  hours. 

Commenters  felt  the  burden  for  this 
item  was  underestimated,  i.e.,  that  DOL 
should  recognize  that  employers  file 
more  than  one  LCA  each  year  and  that 
DOL  should  recite  rather  than  just  refer 
to  the  EEOC  regulation  requiring  this 
documentation. 

As  noted  in  F.  above  and  as  discussed 
at  some  length  in  Section  rV.G.5  of  the 
preamble,  DOL  believes  that  employers 
are  required  to  preserve  the  records 
required  under  current  EEOC 
requirements.  With  the  exception  of  the 
list  to  be  included  in  the  public  access 
file  (and  here  too  employers  have  the 
option  of  putting  the  actual  records  in 
the  file),  DOL  is  not  requiring  employers 
to  create  any  documents,  but  rather  to 
preserve  those  documents  which  are 
created  or  received.  Further,  DOL,  upon 
further  review,  has  determined  that 
employers  will  not  be  required  to 
maintain  evidence  of  industry  practice 
for  recruitment.  The  only  additional 
recordkeeping  burden  required  by  these 
regulation  is  that  the  public  disclosure 
file  contain  a  summary  of  the  principal 
recruitment  methods  used  and  the  time 
frames  in  which  they  were  used.  This 
recordkeeping  requirement  may  be 
satisfied  by  creating  a  memorandum  to 
the  file  or  the  filing  of  pertinent 
documents.  It  is  estimated  that  200  H- 
IB  employers  will  file  such  documents 
or  memorandum  5  times  annually  and 
that  each  recordkeeping  will  take  20 
minutes,  for  an  armual  burden  of 
approximately  333  hours. 

H.  Documentation  of  Fringe  Benefits 
l§655.73llb)) 

Pursuant  to  the  ACWIA,  all  employers 
of  H-lB  workers  are  required  to  offer 
benefits  to  H-lB  workers  on  the  same 


basis  and  under  the  same  criteria  as 
offered  to  similarly  employed  U.S. 
workers.  The  proposed  regulations 
would  require  employers  to  retain 
copies  of  all  fringe  benefit  plans  and 
summary  plan  descriptions,  including 
all  rules  regarding  eligibility  and 
benefits,  evidence  of  what  benefits  are 
actually  provided  to  individual  workers 
and  how  costs  are  shared  between 
employers  and  employees.  These 
records  are  necessary  for  the 
Department  to  determine  whether  the 
H-lB  nonimmigrants  are  offered  the 
same  fringe  benefits  as  similarly 
employed  U.S.  workers.  Copies  of  most 
fringe  benefit  programs  are  required  to 
be  maintained  by  Internal  Revenue 
Service  and  Pension  and  Welfare 
Benefits  Administration  regulations; 
thus  there  would  not  ordinarily  be  an 
additional  recordkeeping  burden  from 
these  requirements.  "The  Department 
estimated  that  2,500  employers  would 
spend  approximately  15  minutes  each 
documenting  unwritten  plans,  for  an 
annual  burden  of  625  hours. 

The  Department  in  the  proposed  rule 
also  inquired  as  to  whether  it  would  be 
possible  to  require  multinational 
employers  to  keep  H-lB  workers  on 
"home  country"  benefit  plans  in  lieu  of 
those  provided  to  U.S.  workers  and 
what  records  would  need  to  be  kept  to 
demonstrate  the  value  of  the  "home- 
country"  benefits  and  those  provided  to 
U.  S.  workers. 

A  commenter  said  that  DOL  should 
recite,  rather  than  just  refer  to  the 
PWBA  and  IRS  regulations.  Another 
conunenter  stated  it  was  unclear 
whether  in  fact  these  regulations 
governing  retention  of  benefits 
information  meet  the  DOL  requirements 
for  the  H-lB  program,  since  the  DOL 
regulations  require  specific 
documentation  of  the  comparative 
benefits  offered  and  received  by  H-lB 
employees  and  their  U.S.  counterparts, 
including  the  need  to  determine  the 
appropriate  comparison  group  and  then 
require  the  maintenance  of  all  the 
information  in  the  public  inspection  file 
for  each  H-lB  worker.  Another 
comment  stated  that  DOL  has  failed  to 
consider  the  additional  burden  of 
comparing  fringe  benefits  offered  by 
similar  employers  in  the  area  which 
DOL  is  proposing  to  require. 
Commenters  questioned  the  need  for  the 
documentation  of  fringe  benefits  to  be 
placed  in  each  public  access  file,  with 
others  suggesting  more  fiexibility  in 
how  the  documentation  should  be 
provided.  One  commenter  suggested 
that  employers  be  allowed  to  select 
equivalent  but  different  valued  benefits 
as  long  as  employers  can  show  that  all 


similarly  situated  workers  were  offered 
the  same  array  of  benefits. 

It  is  believed  that  almost  all 
employers  of  H-lB  workers  would, 
absent  the  regulation,  have  already 
created  an  employee  handbook  or  have 
a  summary'  description  plan  required  by 
ERISA  regulations  which  would  satisfy 
the  H-lB  regulatory  requirement.  The 
provision  being  considered  to  require  a 
comparison  of  fringe  benefits  offered  by 
similar  employers  in  the  area  is  not 
included  in  this  interim  final  rule.  DOL 
is  not  requiring  that  detailed  records  of 
fringe  benefits  be  maintained  in  each 
public  access  file.  These  records  may  be 
kept  in  a  master  file  or  in  any  other 
manner  the  employer  desires.  The 
public  access  file  need  only  contain  a 
summary  of  the  benefits  offered  to  U.S. 
workers  in  the  same  occupation  as  H- 
IB  workers,  including  a  statement  of 
how  employees  are  differentiated,  if  at 
all.  Ordinarilv  this  would  be  satisfied 
with  the  employee  handbook  or 
summary  description  discussed  above. 
Where  an  employer  is  providing  home 
countr>'  benefits,  the  employer  need 
only  place  a  notation  to  that  effect  in  the 
public  access  file. 

There  are  an  estimated  10  percent  of 
H-lB  employers,  or  6.350  who  provide 
fringe  benefits,  such  as  bonuses, 
vacations  and  holidays,  not  required  by 
ERISA  regulations  to  be  documented.  It 
is  estimated  to  document  these  plans 
would  take  15  minutes  per  employer, 
for  an  annual  burden  of  1,588  hours 
(6.350  X  15  minutes).  It  is  further 
estimated  that  25  percent  of  H-lB 
employers  (15.875)  are  multinational 
employers  and  that  a  note  to  the  file  that 
these  workers  receive  "home  country" 
benefits  would  take  5  minutes  per 
employer  for  an  annual  burden  of  1.323 
hours.  The  total  estimated  burden  for 
this  item  is  2.911  hours. 

/.  Wage  Recordkeeping  Requirements 
Applicable  to  Employers  of  H-7B 
Nonimmigrants 

The  Department  republished  and 
asked  for  comment  on  several 
provisions  of  the  December  20.  1994 
Final  Rule  (59  FR  65646)  which  were 
published  for  notice  and  comment  on 
October  31,  1995  (60  FR  55339). 
Existing  regulations  require  all  H-lB 
employers  to  document  their  actual 
wage  system  to  be  applied  to  the  H-lB 
nonimmigrants  and  U.S.  workers.  They 
are  also  required  to  keep  payroll  records 
for  non-FLSA  e.xempt  H-lB  workers 
and  other  employees  for  the  specific 
employment  in  question.  The  propi      i 
rule  would  decrease  the  burden  on 
employers  of  keeping  hourly  pay 
records  for  U.S.  workers,  requiring  such 
records  only  if  either  the  worker  is  not 
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paid  on  a  salan'  basis,  or  the  actudl 
wage  is  stated  as  an  hourly  wage.  For  H- 
IB  workers,  sucli  records  must  also  be 
kept  if  the  prevailing  wage  is  expressed 
as  an  hourly  rate.  The  statute  requires 
that  the  employer  pay  H-lB 
nonimmigrants  the  higher  of  the  actual 
or  prevailing  wage.  The  Department 
explained  that  in  order  to  determme  if 
the  employer  is  paying  the  required 
wage,  it  must  be  able  to  ascertain  the 
system  an  employer  uses  to  determine 
the  wages  of  non-H-lB  workers.  The 
Department  also  stated  that  it  is 
essential  to  require  the  employer  to 
maintain  payroll  records  for  the 
employer's  employees  in  the  specific 
employment  in  question  at  the  place  of 
employment  to  ensure  that  H-lB 
nonimmigrants  are  being  paid  at  least 
the  actual  wage  being  paid  to  non-H-lB 
workers  or  the  prevailing  wage, 
whichever  is  higher.  The  Department 
estimated  that  approximately  50.000 
employers  employ  H-lB 
nonimmigrants  The  documentation 
would  ha\e  to  be  done  only  one  time  for 
each  employer  Hourly  pay  records 
would  have  to  be  prepared  with  respect 
to  all  affected  employees  each  pay 
period.  The  Department  estimated  that 
the  public  burden  wold  be 
approximately  1  hour  per  employer  per 
year  to  document  the  actual  wage 
system  for  a  total  burden  to  the 
regulated  community  of  50.000  hours  in 
a  year 

The  payroll  recordkeeping 
requirements  are  virtually  the  same  as 
those  required  by  the  Fair  Labor 
Standards  Act  (FLSA)  and  any  burden 
required  is  subsumed  in  the  OMB 
Approval  No  1215-0017  for  those 
regulations  at  29  CFR  Parts  516,  except 
with  respect  to  records  of  hours  worked 
for  exempt  employees.  There  would  be 
no  burden  for  II. S.  workers  since  as  a 
practical  matter,  hours  worked  records 
would  be  required  for  US.  workers  only 
if  they  are  not  exempt  from  FLSA.  or  if 
they  are  exempt  but  paid  on  an  hourly 
basis  (certain  computer  professionals), 
and  therefore  would  keep  hourly 
records  in  any  event.  The  Department 
estimates  that  55,000  H-lB  workers  will 
be  paid  on  a  salary  basis.  Hours  worked 
records  would  be  required  for  these 
workers  only  if  the  prevailing  wage  is 
expressed  as  an  hourly  rate — estimated 
to  17  percent  of  all  cases.  The 
Department  estimated  a  burden  of  2.5 
hours  per  worker  per  year,  for  9,350 
workers  and  a  total  of  23, .175  hours. 

Several  commenters  stated  that  DOL 
had  grossly  underestimated  the  burden 
of  documenting  the  objective  wage 
system.  Some  indicated  that  it  was 
ludicrous  to  estimate  that  the 
documentation  is  done  only  once,  since 


wage  systems  continually  change, 
documentation  will  need  be  done,  at  a 
minimum,  each  time  a  new  LCA  is 
prepared  and  employers  do  not  hire  H- 
IB  nonimmigrants  only  for  one  position 
in  the  organization.  Thus,  DOL  must 
calculate  how  many  different  job 
categories  are  filled  by  H-lB 
nonimmigrants  on  average  for  each 
employer  to  estimate  how  many  times 
the  burden  of  documenting  the  objective 
wage  system  occurs  annually.  Further, 
the  documentation  must  be  sufficiently 
detailed  to  allow  a  third  party  to 
determine  the  actual  wage,  making  the 
burden  higher  than  estimated.  Some 
commented  that  the  proposed  regulation 
requires  the  actual  wage  be  determined 
and  documented  anew  for  each  H-B 
hire,  along  with  periodic  adjustments  to 
the  actual  wage  system. 

The  Department  has  deleted  the 
provisions  suggesting  that  the 
employer's  wage  system  must  be 
objec;tiye.  as  well  as  the  statement  that 
it  must  be  described  in  the  public 
disclosure  file  with  detail  sufficient  for 
a  third  party  to  determine  the  actual 
wage  rate  for  an  H-lB  nonimmigrant. 
As  stated  above,  the  requirement  that  a 
description  of  the  actual  wage  system  be 
included  in  the  public  access  file  is 
already  contained  in  the  regulations  at 
section  655.760(a)(3).  Therefore  these 
regulations  create  no  additional  burden 
for  this  requirement. 

Some  commenters  stated  that  %vhile 
DOL  estimated  that  only  17  percent  of 
the  prevailing  wages  provided  to 
employers  by  State  Employment 
Security  Agencies  (SESAs)  are 
expressed  as  hourly  rates,  their 
experience  was  that  SESAs  regularly 
provides  employers  and  attorneys  with 
the  prevailing  wage  stated  as  an  hourly 
rate. 

With  respect  to  the  concern  expressed 
that  SESA  more  frequently  issues  hourly 
rates,  the  modification  to  section 
655.731(a)(2)  in  the  interim  final  rule 
will  provide  that  employer  shall  convert 
the  prevailing  wage  determination  into 
the  form  which  accurately  reflects  the 
wages  which  it  will  pay. 

The  Department  has  also  concluded 
that  a  revision  of  the  regulation  is 
appropriate  to  remove  the  requirement 
that  the  employer  keep  hourly  wage 
records  for  its  hill-time  H-lB  employees 
paid  on  a  salary  basis.  The  regulation 
continues  to  require  employers  to  keep 
hours  worked  records  for  employees 
who  are  not  paid  on  a  salary  basis  and 
for  part-time  H-lB  workers,  regardless 
of  how  paid.  The  additional  burden  of 
keeping  records  for  salaried  H-lB 
workers  who  are  exempt  from  the  FLSA 
is  estimated  at  2.5  hours  per  worker  for 
10.500  workers  (1.5  percent  of  total  H- 


IB  workers),  for  a  total  annual  burden 
of  26. 250  hours. 

/.  Information  Form  Alleging  H-lB 
Violations 

The  ACWIA  requires  DOL  to  develop 
a  procedure  so  that  a  person,  other  than 
an  aggrieved  party,  can  provide,  in 
writing  on  a  form  developed  by  DOL. 
information  alleging  H-lB  program 
violations.  The  Department  proposes 
that  a  single  form  be  used  by  any  party 
alleging  violations,  to  the  Wage  and 
Hour  Division  of  the  U.S.  Department  of 
Labor,  whether  a  complainant  or 
another  source.  The  H-lB 
Nonimmigrant  Information  Form.  WH- 
4.  is  included  in  this  Interim  Final  Rule 
for  public  review  and  comment.  It  is 
estimated  that  200  such  responses  will 
be  received  annually  and  that  each 
response  will  take  approximately  20 
minutes,  for  a  total  burden  of  67  hours. 

Total  Annual  Hours  Burden  for  all 
Information  Collections — 667,423 
Hours 

Retention  of  Records:  The  current 
regulations  provide  at  section  655.760 
that  copies  of  the  LCAs  and  its 
documentation  are  to  be  kept  for  a 
period  of  one  year  beyond  the  end  of  the 
period  of  employment  specified  on  the 
LCA  er  one  year  from  the  date  the  LCA 
was  withdrawn,  except  that  if  an 
enforcement  action  is  commenced,  these 
records  must  be  kept  until  the 
enforcement  procedure  is  completed  as 
set  forth  in  part  655,  subpart  I.  The 
payroll  records  for  the  H-lB  employees 
and  others  employees  in  the  same 
occupational  classification  must  be 
retained  for  a  period  of  three  years  from 
the  date(s)  of  the  creation  of  the 
record(s).  except  that  if  an  enforcement 
proceeding  is  commenced,  all  pa^Toll 
records  shall  be  retained  until  the 
enforcement  proceeding  is  completed. 
These  record  retention  requirements 
have  been  approved  by  OMB  under 
OMB  No.  1205-0310. 

After  consideration  of  comments 
raised  in  response  to  the  NPRM.  the 
Department  has  clarified  the  record 
retention  requirements  to  provide  that 
where  there  is  no  enforcement  action, 
the  employer  shall  retain  required 
records  for  a  period  of  one  year  beyond 
the  last  date  on  which  any  H-lB 
nonimmigrant  is  employed  under  the 
labor  condition  application  or.  if  no 
nonimmigrants  were  employed  under 
the  labor  condition  application,  one 
year  from  the  date  the  labor  condition 
application  expired  or  was  withdrawn. 

H-lB  employers  may  be  from  a  wide 
variety  of  industries.  Salaries  for 
employers  and/or  their  employees  who 
perform  the  reporting  and 


recordkeeping  functions  required  by 
this  regulation  may  range  from  several 
hundred  dollars  to  several  hundred 
thousand  dollars  where  the  corporate 
executive  office  of  a  large  company 
performs  some  or  all  of  these  functions 
themselves.  Absent  specific  wage  data 
regarding  such  employers  and 
employees,  respondent  costs  were 
estimated  in  the  proposed  rule  at  $25  an 
hour.  Total  annual  respondent  horn- 
costs  for  all  information  collections 
were  estimated  to  be  $8,105,887.50 
($25.00  X  324.235.5  hours). 

Some  commenters  questioned  the  $25 
per  hour  estimate  for  respondent  costs, 
indicating  that  in  order  to  comply  with 
the  information  requirements,  H-lB 
employers  must  employ  high-level 
compensation  professionals  and  human 
resource  professionals.  The  Department 
recognizes  that  some  employers  may 
employ  highly-paid  professionals  to 
advise  them  on  how  to  comply  with  the 
H-lB  program  requirements.  However, 
it  is  believed  that  such  a  need  will  be 
short-lived  and  that  once  a  system  is  in 
place,  compliance  can  be  maintained 
without  this  highly  paid  professional 
assistance.  The  $25  an  hour  respondent 
cost  is  an  average  cost,  which  recognizes 
higher  initial  cost  to  effect  compliance, 
as  well  as  the  low  cost  of  performing  the 
clerical  filing  functions.  Further,  as 
noted  above,  in  addition  to  the  guidance 
provided  in  this  regulation  and  its 
preamble,  the  Department  intends  to 
provide  non-technical  guidance  printed 
material  and  information  in  electronic 
format  which  should  greatly  assist 
employers  and  employees  in 
understanding  the  H-lB  program 
requirements.  Total  auinual  respondent 
hour  costs  for  all  information 
collections  are  estimated  at  $16,685,575 
($25.00x667,423). 

The  paperwork  requirements 
discussed  above  will  not  become 
effective  until  OMB  has  reviewed  and 
approved  these  requirements  and 
assigned  an  OMB  approval  number, 

II.  Background 

On  November  29,  1990,  the 
Immigration  and  Nationality  Act  was 
amended  by  the  Immigration  Act  of 
1990  (IMMACT  90)  (Pub.  L.  101-649. 
104  Stat.  4978)  to  create  the  "H-lB  visa 
program"  for  the  temporary 
employment  in  the  United  States  (U.S.) 
of  nonimmigrants  in  "specialty 
occupations"  and  as  "fashion  models  of 
distinguished  merit  and  ability."  The 
H-lB  provisions  of  the  INA  were 
amended  on  December  12,  1991.  by  the 
Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991  (MTINA)  (Pub.  L. 
102-232.  105  Stat.  1733).  Further 


amendments  were  made  to  the  H-lB 
provisions  of  the  INA  on  October  21. 
1998,  by  enactment  of  the  American 
Competitiveness  and  Workforce 
Improvement  Act  (ACWIA)  (Title  IV  of 
Pub.  L.  105-277. 112  Stat.  2681).  In 
addition,  the  H-lB  provisions  of  the 
INA  were  amended  in  October.  2000  by 
enactment  of  the  American 
Competitiveness  in  the  Twenty-first 
Century  Act  of  2000  (Pub.  L.  106-313, 
114  Stat.  1251,  October  17,  2000),  the 
Immigration  and  Nationality  Act — 
Amendments  (Pub.  L.  106-311.  114 
Stat.  1247,  October  17.  2000),  and 
section  401  of  the  Visa  Waiver 
Permanent  Program  Act  (Pub.  L.  106- 
396,  114  Stat.  1637,  October  30.  2000) 
(collectively,  the  October  2000 
Amendments). 

These  cumulative  amendments  of  the 
INA  assigned  certain  responsibility  to 
the  Department  of  Labor  (Department  or 
DOL)  for  implementing  several 
provisions  of  the  Act  relating  to  the 
temporary  employment  of  certain 
nonimmigrants.  The  H-lB  provisions  of 
the  INA  govern  the  temporar\-  entry  of 
foreign  "professionals"  to  work  in 
"specialty  occupations"  in  the  United 
States  under  H-lB  visas.  8  U.S.C. 
1101(a)(15)(H)(i)(b),  1182{n),  and 
1184(c).  The  H-lB  category  of  specialty 
occupations  consists  of  occupations 
requiring  the  theoretical  and  practical 
application  of  a  body  of  highly 
specialized  knowledge  and  the 
attainment  of  a  Bachelor's  or  higher 
degree  in  the  specific  specialty  as  a 
minimum  for  entry  into  the  occupation 
in  the  United  States.  8  U.S.C.  1184(i)(l). 
In  addition,  an  H-lB  nonimmigrant  in 
a  specialty  occupation  must  possess  full 
State  licensure  to  practice  in  the 
occupation  (if  required),  completion  of 
the  required  degree,  or  experience 
equivalent  to  the  degree  and  recognition 
of  expertise  in  the  specialty.  8  U.S.C. 
1184(i)(2).  The  categorv'  of  "fashion 
model"  requires  that  the  nonimmigrant 
be  of  distinguished  merit  and  ability.  8 
U.S.C.  1101(a){15)(H)(i)(b). 

A.  Changes  Made  by  the  ACWIA  and  the 
October  2000  Amendments 

The  ACWIA  made  numerous 
significant  changes  in  the  H-lB 
provisions.  One  was  the  temporary' 
increase  in  the  maximum  number  of  H- 
IB  visas  over  the  three  fiscal  years 
following  ACWIA's  enactment:  For 
fiscal  years  1999  and  2000,  the  cap 
would  be  115,000;  for  fiscal  year  2001, 
the  cap  would  be  107,500:  and  for  fiscal 
year  2002  (and  thereafter),  the  cap 
would  return  to  the  original  65.000. 
Another  significant  change  was  the 
imposition  of  additional  attestation 
requirements  for  certain  employers  to 


provide  better  protections  to  U.S. 
workers.  The  additional  attestation 
requirements  apply  to  "H-lB- 
dependent  employers"  and  to 
employers  who  have  been  found  to  have 
committed  a  willful  failure  or 
misrepresentation  with  respect  to  the 
H-lB  requirements  (hereafter  referred  to 
as  'willful  violators").  H-lB-dependent 
employers  and  willful  violators  must 
attest  that  they:  (1)  Have  not  displaced 
and  will  not  displace  a  U.S.  worker 
within  the  period  beginning  90  days 
before  and  ending  90  days  after  the 
filing  of  an  H-lB  petition:  (2)  will  not 
place  an  H-lB  worker  with  another 
employer  with  indicia  of  an 
employment  relationship  without 
making  an  inquiry  to  assure 
displacement  has  not  and  will  not  take 
place  within  the  period  beginning  90 
days  before  and  ending  90  days  after  the 
placement:  and  (3)  have  taken  good  faith 
steps  to  recruit  U.S.  workers  for  the  job 
for  which  the  H-lB  workers  are  sought, 
and  will  offer  the  job  to  any  equally  or 
better  qualified  U.S.  worker.  The 
recruitment  provision  does  not  apply  to 
an  LCA  for  an  H-lB  worker  who  is 
"exceptional."  an  "outstanding 
professor  or  researcher."  or  a 
"multinational  manager  or  executive" 
within  the  meaning  of  section  203(b)(1) 
of  the  INA.  The  ACWIA  specified  that 
both  the  displacement  and  recruitment/ 
hiring  protections  become  effective 
upon  the  date  of  the  Department's  final 
regulation  and  apply  only  to  LCAs  filed 
before  October  1.  2001.  An  H-lB- 
dependent  employer  or  willful  violator 
filing  an  LCA  which  will  be  used  only 
for  "exempt"  H-lB  workers  is  not 
required  to  comply  with  the  new- 
attestation  requirements  for  that  LCA. 

The  ACWIA  also  instituted  a  filing  fee 
of  S500.  to  be  collected  by  INS,  for 
initial  petitions  and  first  extensions 
filed  on  or  after  December  1.  1998.  and 
before  October  1.  2001.  Institutions  of 
higher  education  and  related  or 
affiliated  nonprofit  entities,  nonprofit 
research  organizations,  and 
Governmental  research  organizations 
are  exempt  from  the  new  fee.  The  fees 
are  to  be  used  for  job  training,  low- 
income  scholarships,  and  program 
administration/enforcement. 

The  ACWIA  included  other  generally 
applicable  worker  protections, 
specifically:  whistleblower  protection, 
prohibitions  against  reimbursement  of 
the  $500  filing  fee  and  against 
penalizing  an  H-lB  worker  who 
terminates  employment  prior  to  a  date 
agreed  with  the  employer,  and  a 
requirement  that  the  employer  pay 
wages  during  nonproductive  time  if 
such  time  is  not  due  to  reasons 
occasioned  bv  the  worker.  The  ACWIA 
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also  required  empliiyers  to  offer  H-lES 
workers  fringe  benefits  on  the  same 
basis  and  in  accordance  with  the  same 
criteria  as  U.S.  workers. 

The  ACWIA  specified  new  civil 
money  penalties  ranging  from  Si. 000  to 
S35.000  per  violation,  along  with 
debarment.  .New  investigative 
procedures  were  created,  authorizing 
the  Department  to  conduct  "random" 
investigations  of  willful  violators  during 
the  five-year  period  after  the  finding  of 
>.uch  violation,  and  establishing  an 
alternative  investigation  protocol  based 
on  information  indicating  potential 
violations  obtained  from  sources  other 
than  aggrieved  parties.  Enforcement  of 
the  requirement  that  emplovers  hire 
U.S.  workers  if  they  are  equallv  or  better 
qualified  than  the  H-lB  workers  is 
carried  out  by  the  Attorney  General 
through  arbitration 

The  .^CWIA  mandated  a  particular 
method  of  computation  of  the  local 
prevailing  wage  for  purposes  of  the 
requirements  of  the  H-lB  program  and 
the  permanent  immigrant  worker 
program  with  respect  to  employees  of 
institutions  of  higher  education  and 
related  or  affiliated  nonprofit  entities, 
nonprofit  research  organizations,  and 
Governmental  research  organizations. 
Under  the  ACWIA  provision,  the 
prevailing  wage  level  is  to  take  into 
account  only  employees  at  such 
institutions  and  organizations. 

The  ACWIA  became  law  on  October 
21,  1998.  With  one  exception,  its 
provisions  took  effect  at  that  time,  and 
apply  both  to  existing  LCAs  and  to 
LCAs  filed  in  the  future.  Pursuant  to 
section  412(d)  of  the  ACWIA  and 
section  212(n)(l)(E)(ii)oftheINA  as 
amended  by  the  ACWIA,  8  U.S.C. 
1182(n)(l)(E)(ii).  the  special  attestation 
provisions  regarding  displacement  and 
recruitment  are  applicable  onlv  to  LCAs 
filed  by  H-lB-dependent  emplovers  and 
willful  violators  on  or  after  the  date  this 
Interim  Final  Rule  becomes  effective 
and  until  October  21,  2001 

In  addition,  section  415(b)  of  the 
ACWIA  provided  that  the  amendments 
to  section  212(p)  of  the  INA.  8  U.S.C. 
1182(p) — relating  to  computing  the 
prevailing  wage  level  for  employees  of 
an  institution  of  higher  education  or  a 
related  or  affiliated  nonprofit  entitv.  for 
employees  of  a  nonprofit  research 
organization  or  Governmental  research 
organization,  or  for  professional 
athletes — apply  to  prevailing  wage 
computations  for  LCAs  filed  before 
October  21.  1998,    but  only  to  the 
extent  that  the  computation  is  subject  to 
an  administrative  or  judicial 
determination  that  is  not  final  as  of  such 
date."  Therefore,  the  regulations  in  parts 
655  and  656  to  implement  section 


J12(p)  apply  retroactively  to  any 
[)revailing  wage  determinations 
thereunder  which  were  not  final  as  of 
October  21.  1998. 

Two  other  ACWIA's  provisions 
contained  temporal  qualifications, 
relating  to  the  Departments  authority  to 
conduct  random  investigations  and 
other  source  investigations  (INA, 
sections  212(n)(2)(F).  212(n)(2)(G), 
respectivelvj.  The  Act  specified  that  the 
Department  s  authority,  pursuant  to 
section  212(n)(2)(F)  of  the  INA  as 
amended  bv  the  ACWIA,  8  U  S.C. 
1 182(n)(2)(F),  to  conduct  random 
investigations  of  employers  who  have 
committed  a  willful  failure  to  meet  a 
condition  of  their  LCAs  or  who  have 
made  a  willful  misrepresentation  of 
material  fact  applies  only  where  such  a 
finding  has  been  made  by  the  Secretary 
on  or  after  (Jctober  21 .  1998.  The  Act 
also  specified  that  the  Department's 
authoritv.  pursuant  to  section 
212(n)(2)(G),  8  U.S.C.  1182(n)(2)(G),  to 
conduct  investigations  based  on 
credible  information  from  a  source  other 
than  an  aggrieved  person  would 
"sunset."  ;  e" .  expire,  on  September  30, 
2001. 

The  October  2000  Amendments  made 
substantial  increases  in  the  numbers  of 
H-lB  visas  available  for  the 
employment  of  nonimmigrants:  195,000 
each  year  for  fiscal  years  2001.  2002, 
and  2003  (with  the  number  thereafter  to 
revert  to  the  original  65.000  per  fiscal 
vear);  an  unspecified  additional  number 
for  fiscal  year  1999  to  cover 
nonimmigrants  issued  visas  above  the 
authorized  number  for  that  year:  an 
unspecified  additional  number  for  fiscal 
year  2000  to  cover  petitions  filed  before 
September  1,  2000;  and  an  unlimited 
number  for  nonimmigrants  employed  by 
institutions  of  higher  education,  by  their 
related  or  affiliated  nonprofit  entities, 
by  nonprofit  research  organizations,  or 
by  governmental  research  organizations 
{i.e  .  visas  for  employees  of  such  entities 
are  not  counted  against  the  annual 
limits).  The  Amendments  extended  the 
effective  periods  for  two  ACWIA 
provisions:  The  additional  attestation 
elements  for  H-lB-dependent 
employers  and  willful  violator 
employers  were  extended  until  October 
1.  2003;  the  Department's  authority  to 
conduct  investigations  based  on  sources 
other  than  aggrieved  parties  was 
extended  through  September  30,  2003. 
In  addition,  the  Amendments  created  a 
■portability"  option  for  H-lB 
nonimmigrants,  by  authorizing  their 
change  of  employers  (from  one  H-lB 
employer  to  another)  "upon  the  filing  bv 
the  prospective  employer  of  a  new 
petition  on  behalf  of  such 
nonimmigrant  "  (i.e..  eliminating  the 


need  to  await  the  INS  adjudication  of 
the  petition).  Further,  the  Amendments 
authorized  the  extension  of  H-lB  status 
for  nonimmigrants  in  cases  of  delayed 
INS  adjudications  of  petitions  for 
employment-based  immigration  or 
applications  for  adjustment  of  status  for 
permanent  residence:  the  extensions  of 
H-lB  status  are  to  be  made  by  the  INS 
in  one-year  increments.  The 
Amendments  doubled  the  ACWIA- 
created  petition  fee  (from  S500  to 
Si. 000)  and  extended  the  effective 
period  of  the  fee  provision  to  October  1, 
2003.  The  Amendments  broadened  the 
ACWIA's  exemption  of  certain 
employers  from  payment  of  the  filing 
fee  (to  include  nonprofit  entities 
engaging  in  established  curriculum- 
related  clinical  training  of  students 
registered  at  such  institutions).  In 
addition,  the  Amendments  made  some 
changes  in  the  ACWIA  allocations  of  fee 
monies  for  various  training  programs, 
increased  the  ACWIA  allocation  of  fee 
monies  to  the  INS  for  processing  of 
LCAs,  and  reduced  the  ACWIA 
allocation  of  fee  monies  to  the 
Department  for  processing  and 
enforcement  of  LCAs  (i.e..  reduced  fi-om 
6  percent  to  5  percent,  to  be  divided 
equally  between  processing  and 
enforcement).  Finally,  the  Amendments 
directed  that  an  amended  H-lB  petition 
was  not  required  to  be  filed  by  an 
employer  that  was  involved  in  a 
corporate  restructuring,  where  the 
nonimmigrant's  terms  and  conditions  of 
employment  remained  the  same. 

The  Department  notes  that  the 
ACWIA  was  the  product  of  extensive 
negotiations  between  the 
Administration  and  the  House  and  the 
Senate.  See  144  Cong.  Rec.  H8584  (Sept. 
24.  1998);  144.  Cong.  Rec.  S10877  (Sept. 
24,  1998).  Earlier  in  the  year  both  the 
House  and  the  Senate  had  issued  verv 
different  bills  to  address  the  H-lB 
program  (see  S.  Rep.  No.  105-186,  105th 
Cong..  2d  Sess.  (1998);  H.R.  Rep.  No. 
105-657.  105di  Cong..  2d  Sess.  (1998)). 
The  resulting  legislation  was  a 
compromise,  and  there  was  no 
conference  committee  report  or  joint 
statement  by  the  negotiators  that  would 
provide  clear  legislative  history  as  to  its 
intent.  Although  Senator  Abraham  and 
Congressman  Lamar  Smith,  as  well  as 
other  individual  Congressman,  made 
remarks  in  the  Congressional  Record, 
their  views  as  to  the  meaning  and  effect 
of  the  legislation  are  dramatically 
different. 

The  Department  further  notes  that  the 
October  2000  Amendments  were  also 
the  product  of  extensive  negotiations, 
but  that  there  is  very  little  legislative 
history  concerning  the  limited 


provisions  that  were  actually  enacted  by 
Congress. 

Keeping  in  mind  the  difficulty  with 
construing  legislation  under  these 
circumstances,  the  Department  has — in 
the  Preamble  of  this  Interim  Final 
Rule — cited  to  the  legislative  history  of 
ACWIA  in  both  the  House  and  the 
Senate,  and  to  the  extensive  remarks  of 
both  Senator  Abraham  and 
Congressman  Smith. 

B.  Summary  of  Comments  on  the 
fanuary  5,  1999  NPRM 

To  obtain  public  input  to  assist  in  the 
development  of  interim  final 
regulations,  the  Department  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
and  invited  public  comment  in  the 
Federal  Register  on  January  5,  1999. 
The  NPRM  also  stated  that  the 
Department  was  re-publishing  for  notice 
and  further  comment  certain  provisions 
of  the  Final  Rule  promulgated  in 
December  1994.  These  provisions  had 
been  proposed  for  comment  on  October 
31.  1995.  during  the  pendency  of  the 
litigation  in  National  Association  of 
Manufacturers  v.  Reich.  1996  WL 
420868  (D.D.C.  1996)  (NAM),  which 
resulted  in  an  injunction  against  the 
Department's  enforcement  of  some  of 
the  provisions  on  Administrative 
Procedure  Act  (APA)  procedural 
grounds.  In  addition,  the  Department 
sought  comment  on  a  number  of 
interpretive  issues  arising  under  the 
exisdng  regulations,  set  forth  in 
proposed  Appendix  B.  The  thirty-day 
comment  period  set  forth  in  the  January 
5.  1999  NPRM  was  extended  until 
February  19,  1999. 

The  Department  has,  in  this  Interim 
Final  Rule,  carefully  considered 
comments  received  in  response  to  the 
October  31.  1995  Proposed  Rule  in 
conjunction  with  the  comments 
received  in  response  to  the  January  5. 
1999  NPRM.  The  1995  Proposed  Rule 
elicited  comments  ft'om  13  commenters, 
including  one  from  a  trade  association, 
one  from  an  association  representing 
immigration  attorneys,  one  from  an 
association  representing  firms  which 
provide  international  personnel  to 
American  businesses,  five  ft'om 
information  technology  companies,  one 
from  an  accoimting  and  auditing  firm, 
two  from  universities  and  two  from  law 
firms.  The  proposals  which  then  elicited 
the  greatest  number  of  comments 
concerned  the  actual  wage  system 
(Appendix  A),  workplace  notice,  the  90- 
day  short-term  placement  option  for  H- 

IB  workers  who  move  to  worksite(s)  not 
covered  by  LCA(s),  and  the  use  of  the 
Government  per  diem  schedule  for 

travel  expenses  for  those  workers.  All 
but  two  of  these  commenters  objected  to 


the  Department's  proposal  that  the 
actual  wage  be  based  on  a  system 
utilizing  objective  criteria.  Seven  of  the 
commenters  objected  to  the 
Department's  proposals  on  the  posting 
of  notices  at  worksites  not  controlled  by 
the  employer,  while  eight  of  the 
commenters  objected  to  the 
Department's  proposals  with  regard  to 
the  90-day  option.  Five  of  the 
commenters  objected  to  the  use  of  the 
Government  per  diem  schedule  for 
reimbursement  of  travel  expenses  under 
this  option. 

The  Department  received  92 
comments  in  response  to  the  January  5, 
1999  NPRM,  including  comments  which 
were  received  late  but  which  were 
included  in  the  rulemaking  record  and 
fully  considered.  The  commenters 
included  individuals,  a  union, 
employee  associations,  lawyers  or  law- 
firms,  businesses,  trade  and  business 
associations,  educational  and  research 
facilities  and  associations.  U.S. 
Government  agencies,  and  Members  of 
Congress  (one  comment  from  two 
Senators  and  one  comment  signed  by  23 
Members  of  Congress  (hereafter  referred 
to  as  "Congressional  commenters")). 

The  proposals  eliciting  the  greatest 
numbers  of  comments  were  those 
regarding  non-productive  time  (or 
"benching"),  the  information  required 
on  the  LCA  regarding  the  employer's 
status  as  H-lB-dependent.  recruitment, 
displacement,  and  the  posting  of 
notices.  Individual  commenters  were 
critical  of  the  H-lB  program  generally, 
describing  it  as  particularly  detrimental 
to  the  job  security  of  older  Americans, 
and  sought  more  guidance  from  the 
Department  with  regard  to  procedures 
which  American  workers  may  follow  to 
prove  displacement.  These  commenters 
also  urged  the  Department  to  strictly 
enforce  the  ACWL\  "no  benching" 
provisions;  include  a  requirement  that 
all  employers  check  the  H-lB 
dependency  box  on  Form  ETA  9035, 
with  the  imposition  of  heavy  fines  for 
noncompliance;  and  require  the 
physical  posting  of  all  notices  at  the 
place  of  employment  or  worksite. 

The  union  and  employee  association 
commenters  generally  endorsed  the 
Department's  proposed  regulations. 
Educational  and  research  facilities 
primarily  addressed  and  supported  the 
Department's  proposals  regarding 
determination  of  prevailing  wages  for 
employees  of  those  institutions.  These 
commenters  also  urged  the  Department 
and  the  INS  to  be  consistent  in  their 
application  of  the  definitions  contained 

in  the  regulatory  provisions. 

Two  associations,  one  representing 
the  interests  of  immigration  lawyers  and 
the  other  representing  die  interests  of 


firms  which  provide  international 
personnel  to  American  busines.ses, 
commented  on  virtually  every  proposal 
made  by  the  Department  in  the  NPRM. 
Lawyers  and  law  firms  particularly 
addressed  the  proposal  that  all  fees  and 
costs  connected  with  the  filing  of  the 
LCA  and  H-lB  petition,  including 
attorney  and  INS  fees,  are  to  be  borne 
by  the  employer.  The  Department's 
proposal  addressing  the  timing  of  the 
H-lB  dependency  determination  also 
drew  a  strong  response  from 
commenters  representing  business 
interests.  Senator  Abraham,  one  of  the 
ACWIA's  Congressional  sponsors, 
submitted  his  October  21,  1998 
Congressional  Record  remarks  to  be 
included  in  the  rulemaking  record. 
Senator  Abraham,  along  with  Senator 
Bob  Graham,  further  commented  on  a 
number  of  NPRM  provisions  they 
believed  to  be  inconsistent  with 
Congressional  intent.  The  Department 
also  received  a  letter  signed  by  23 
Congressmen  and  Senators,  including 
Senators  Abraham  and  Graham.  These 
commenters  expressed  concerns  on  a 
number  of  provisions,  including 
proposed  paperwork  requirements,  the 
requirement  that  the  actual  wage  be 
based  on  an  objective  system,  and  the 
90-dav  short-term  placement  option. 

Ill,  General  Issues  Applicable  to  the 
Rule 

In  the  review  of  the  comments  and  the 
development  of  this  rule,  the 
Department  realized  that  there  are  a 
number  of  general  issues  which  affect 
the  entire  rule.  The  following  discussion 
addresses  these  issues. 

A.  The  Administrative  Procedure  Act 

On  January  5.  1999,  the  Department  of 
Labor  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  (64  FR  628).  The  Department 
published  the  NPRM  to  obtain  public 
comment  and  assistance  in  the 
development  of  regulations  to 
implement  changes  made  to  the  INA  by 
the  ACWIA.  and  to  provide  an 
additional  opportunity  for  comment  on 
certain  provisions  which  were 
previously  published  for  comment  as  a 
ProposedRule  in  1995  (60  FR  55339).  In 
addition,  the  Department  sought 
comments  on  various  interpretations  of 
the  existing  regulations,  published  as 
proposed  Appendix  B. 

The  Department's  NPRM  set  forth 
specific  regulatory  language  for 
comment  on  some,  but  not  all.  of  the 
issues  arising  from  the  provisions  of  the 
ACWIA.  For  those  issues  with  no 
specific  regulatory  language,  the 
Department  identified  concerns,  and  set 
out  its  proposed  approach  to  addressing 
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them  or  described  alterndtu>' 
approaches  The  Department  sought 
comment  on  all  of  these  issues  and 
proposals. 

Tne  Department  was  mindful  of 
Congress'  intent  that  the  ACWIA 
implementing  regulations  he 
promulgated  in  a  'timely  manner:"  the 
legislation  allowed  a  public  comment 
period  of    not  less  than  30  days." 
.\ccordinglv.  the  Department  set  a  10- 
day  comment  period,  to  close  on 
February  4.  1999.  Upon  petition  by  the 
i\inerican  Council  on  International 
Personnel  (.XCiP).  the  Department 
extended  the  comment  period  another 
15  days,  until  February  19.  1999  .After 
consideration  of  the  comments  received, 
the  Department  now  issues  this  Intfriin 
Final  Rule  and  invites  further  c  oriunent 
on  the  regulatory  provisions  set  forth  in 
Part  IV. .A  through  N  of  this  preamble 
and  the  accompanying  regulatory  text. 
After  reviewing  any  comments  received. 
the  Department  will  issue  a  Final  Rule. 

The  Department  received  13 
comments  on  its  regulatory  process. 

The  comments  focused  primarily  on 
the  length  of  the  comment  period  and 
the  NPRNf  s  lack  of  regulatory  text  un 
various  issues.  Nine  commenters 
generally  objected  to  the  length  of  the 
comment  period  in  combination  with 
the  lack,  of  regulatory  text,  variously 
contending  that  the  requirements  of  the 
Administrative  Procedure  Act  (APA) 
were  violated  in  that  thf«  bulk  of  the 
proposals  together  with  the  lack  of 
regulatory  text,  definitions,  and  clear 
explanations  prohibited  meaningful 
comment  even  within  the  extended 
period  allowed  The  American 
Immigration  Lawyers  Association 
(AILA)  recommended  that  the 
Department  withdraw  the  NPRM  and 
issue  an  .Advance  Notice  of  Proposed 
Rulemaking  (ANPR).  .ACIP  and  Senators 
.Abraham  and  Graham  suggested  that  the 
Department  publish  a  proposed  rule 
with  request  for  comment  prior  to 
implementing  an  interim  final  or  final 
rule.  ACFP  also  expressed  concern  about 
the  inclusion  of  the  outstanding  issues 
in  the  1995  NPRM  in  the  proposed  rule. 
In  the  alternative.  .ACIP  and  the 
American  Council  on  Education  (.ACL") 
requested  the  Department  to  defer 
enforcement  of  the  interim  final  rule 
during  an  employer  education  period  of 
at  least  60  days  following  its 
promulgation. 

The  Department  has  concluded  that 
the  delay  inherent  in  the  publication  of 
an  .A.NPR.M  or  a  new  NPRM  with  full 
regulatory  text  would  not  be  warranted 
The  new  attestation  requirements  for  H- 
iB-dependent  employers  and  willful 
violators  created  by  the  .ACVVI.A  do  not 
take  effect  until  these  regulations  are 


promulgated  and  will  terminate  on 
October  1.  :iO()3  (with  the  extended 
"sunset"  date  specified  by  the  October 
2000  .Amendments)  Congress 
specificalK  allowed  a  comment  period 
of  30  days.  The  Department  obliged 
commenters  by  extending  this  period  an 
additional  15  days.  The  analysis  of  the 
I  oniments  and  the  preparation  of  this 
Interim  F"inal  Rule  have  been  a  complex 
and  time-consuming  process.  The 
Department  is  of  the  view  that  there 
should  be  no  further  delay  of  key 
.A("VVI,A  provisi<ms.  The  Department  is 
now  providing  an  additional 
opportunity  for  comment  on  the 
provisions  of  the  Interim  Final  Rule. 
.Also,  the  Department  seeks  comments 
on  addititmal  proposals  presented  for 
the  first  time;  these  proposals  are  not 
included  in  the  Interim  Final  Rule  but 
are  presented  for  comment  for  possible 
inclusion  in  the  Final  Rule. 

The  Department  is  of  the  view  that  the 
procedure  followed  on  this  Rule  is  in 
full  compliance  with  the  notice  and 
comment  provisions  of  the  .AP.A.  The 
APA  requires  that  an  agency  include  in 
its  notice  of  proposed  rulemaking 
either  the  terms  or  substance  of  the 
proposed  rule  or  a  description  of  the 
subjects  and  issues  involved."  5  U.S.C. 
553(b)(3);  see  Koontzkvv-  Rfich.  17 
F  3d  1509.  1513  (DC.  Cir.  1994). 
Furthermore,  the  agency  must  give 
"interested  persons  an  opportunity  to 
participate  in  the  rulemaking  through 
submission  of  written  data,  views,  or 
arguments."  5  U.S.C.  553(c).  Thus, 
under  the  plain  language  of  the  AP.A. 
the  absence  of  complete  regulatory  text 
in  the  NPRM  does  not  compromise  the 
Department's  compliance  with  the 
notice  and  comment  requirements  of  the 
APA 

The  lengthy  and  detailed  preamble  to 
the  NPRM.  setting  forth  the 
Department's  proposals  and  concerns  on 
each  of  the  issues,  struck  a  balance 
between  the  need  to  promulgate 
regulations  expeditiously  (created  by 
the  ACWLA  provision  that  its  new 
attestation  requin»ments  would  not  take 
effect  until  regulations  are  issued  and 
will  terminate  on  October  1.  2001  (now- 
extended  until  October  1.  2003).  as  well 
as  the  need  to  give  regulatory  guidance 
with  regard  to  tho.se  ACWIA  provisions 
which  look  effect  immediately),  and  the 
opportunity  to  provide  meaningful 
public  comments.  Certainly  the  public 
has  a  right  to  have  a  sufficient 
description  of  the  .'Subjects  and  issues 
involved  to  offer  meaningful  comment. 
The  Department  believes  that  it  has 
fully  accommodated  this  need  with  its 
detailed  discussion  in  the  NPRM 
[ireamble  Furthermcjre,  in  addition  to 
describing  the  provisions  it  proposed  to 


promulgate  where  regulatory  text  was 
nt)t  included  in  the  .NPRM.  the 
Department  discussed  and  sought 
c(jmments  on  numerous  additional 
alternatives  it  was  considering,  in  an 
attempt  to  ensure  that  there  would  be  no 
surprises  to  the  public  if,  after  a  review 
of  the  comments,  it  determined  that  an 
alternative  was  appropriate  for  the 
Interim  Final  Rule.  The  NPRM  preamble 
is  sufficiently  detailed  to  "inform  the 
reader,  who  is  not  an  expert  in  the 
subject  area,  of  the  basis  and  purpose  for 
the  *   *   *  proposalls).'"  Federal  Register 
.Act.  44  U.S.C.  1501-1511  and 
regulations  thereunder.  1  CFR  1812(a). 

The  Department  has  carefully 
considered  the  request  for  a  delay  in 
enforcement  for  60  days  after  the 
effective  date  of  the  regulations.  The 
Department  notes  that  the  new  law  was 
extensively  negotiated  with 
stakeholders  for  nearly  a  year  before  it 
was  enacted,  that  stakeholders  have 
been  aware  of  the  Department's 
proposed  approach  to  the  issues  for 
more  than  a  year,  that  a  number  of  the 
provisions  will  be  in  effect  for  only  a 
limited  period  of  time,  and  that  several 
provisions  that  are  the  subject  of  this 
rulemaking  relate  to  applications  of  the 
law  that  have  been  in  effect  for  nearly 
a  decade  and  have  been  addressed  in 
prior  rulemaking.  Furthermore,  the 
Department  plans  to  undertake 
extensive  education  efforts,  as  discussed 
below.  The  Department  has  therefore 
concluded  that  it  is  inappropriate  to 
administratively  declare  a  period  in 
which  civil  money  penalties  and 
debarment  would  not  be  imposed. 
However,  we  would  point  out  that  in  all 
cases  the  Department's  enforcement  and 
the  penalties  imposed  take  info 
consideration  the  full  circumstances  of 
any  violations  found,  within  the 
constraints  of  the  statutory 
requirements.  See  INA.  section 
212(n)(2)(C).  8  U.S.C.  1 182(n)(2)(C),  and 
4)  655.810  of  this  Rule.  Furthermore, 
with  regard  to  the  recordkeeping 
requirements  in  particular,  as  discussed 
in  IV. M. 5  below,  the  Department  will 
issue  CMP  assessments  for  violations 
only  where  it  finds  that  the  violation 
impedes  the  ability  of  the  Administrator 
to  determine  whether  a  violation  of  the 
H-lB  requirements  has  occurred,  or  the 
ability  of  members  of  the  public  to  have 
information  needed  to  file  a  complaint 
or  information  regarding  alleged 
violations  of  the  Act, 

Finally,  the  Department  notes  that  the 
changes  to  the  method  of  making 
prevailing  wage  determinations  for 
academic  institutions  and  related 
nonprofit  entities,  nonprofit  research 
organizations,  and  Governmental 
research  organizations,  set  forth  at 


§§  655.731(a)(2)  and  656.40,  are 
effective  immediately  and  apply 
retroactively  to  all  LCAs  filed  on  or  after 
October  2 1,1 998,  as  well  as  to  all  LCAs 
filed  earlier  to  the  extent  that  the 
prevailing  wage  determination  was 
subject  to  an  administrative  or  judicial 
determination  that  was  not  final  as  of 
October  21, 1998.  Pursuant  to  5  U.S.C. 
553(d),  the  Department  finds  good  cause 
to  make  these  provisions  effective 
immediately  in  light  of  the  statutory 
provisions  at  Section  415(b)  of  the 
ACWIA,  expressly  making  the  changes 
in  the  prevailing  wage  determinations 
apply  retroactively. 

B.  Dissemination  of  Information  to  the 
Public 

A  significant  concern  expressed  by  a 
large  number  of  commenters  is  the  need 
to  ensiire  that  both  U.S.  and  H-lB 
workers,  as  well  as  employers,  are  well- 
informed  about  their  rights  and 
obligations  under  the  H-lB  program  in 
general,  and  the  new  provisions  of  the 
ACWIA  in  particular.  The  Department 
appreciates  the  importance  of  such 
education  and  intends  to  undertake 
active  efforts  to  educate  the  public  about 
the  H-lB  program.  Specifically,  the 
Department  intends  to  prepare  and 
make  available  pamphlets,  fact  sheets 
and  a  small  business  compliance  guide 
in  both  written  and  electronic  formats. 
These  resources  will  explain  the 
obligations  of  employers,  the  rights  of 
H-lB  and  U.S.  workers,  and  the  roles  of 
the  Department  of  Labor  and  the  other 
government  agencies  involved  in  the 
program  (the  INS,  the  Departments  of 
Justice  and  State).  The  resources  will 
also  reference  materials  available  from 
these  agencies  that  bear  on  the 
employment  of  H-lB  nonimmigrants. 
The  Department  also  plans  to  work  with 
the  INS  and  the  State  Department  to 
develop  a  pamphlet  to  be  provided  to 
visa  applicants  and  posted 
electronically  that  will  explain  rights 
and  responsibilities  under  the  H-lB 
program. 

The  electronic  compliance  material 
will  be  available  through  the 
Department's  web  page  at  http:// 
n'v^'w.dol.gov,  which  will  provide 
electronic  links  to  other  sources  of ' 
information  that  bear  on  the 
employment  of  nonimmigrants.  From 
the  home  page,  the  material  will  be 
accessible  either  by.going  to  DOL 
Agencies:  Employment  Standards 
Administration,  Wage  and  Hour 
Division  (WHD),  then  to  Laws  and 
Regulations,  and  then  to  Compliance 
Assistance  Information:  Wage  and  Hour 
Division,  or  by  going  directly  to 
http://www2.dol.gov/doI/esa/public/ 
regs/complian  ce/wh  d/wh  dcomp.htm . 


The  Department  also  intends  to  add 
an  "H-lB  Advisor"  to  its  Internet 
"Employment  Laws  Assistance  for 
Workers  and  Small  Businesses" 
(ELAWS)  system  (located  at  the  bottom 
of  the  home  page).  The  H-lB  ELAWS 
Advisor  will  be  an  interactive  program 
that  helps  employers,  employees,  and 
other  interested  parties  determine  their 
H-lB  rights  and  responsibilities,  24 
hours-a-day,  7  days-a-week.  The 
Advisor  imitates  the  interaction  an 
individual  may  have  with  a  DOL 
expert — it  asks  questions,  provides 
information,  and  directs  the  user  to  the 
appropriate  resolution  based  on  the 
responses  given. 

This  information  may  also  be 
obtained  from  the  Wage  and  Hour 
Division's  national  and  local  offices. 
Mail  requests  should  be  addressed  to 
the  Wage  and  Hour  Division 
Immigration  Team,  Room  S-3510,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210.  Telephone  requests  should 
be  made  of  the  "Wage  and  Hour  Division 
Immigration  Team  at  (202)  693-0071. 

The  addresses  and  phone  nimibers  for 
Wage-Hour's  district  offices  may  be 
found  on  the  Department's  website  at 
http://www.dol.gov/dol/esa/public/ 
contacts/whd/america2 .htm,  and  in  the 
Federal  government  section  of  local 
telephone  directories.  Additionally,  the 
Interim  Final  Rule  refers  to  three 
electronic  resources:  America's  Job 
Bank,  0*NET,  and  the  Occupational 
Outlook  Handbook  .  The  job  bank  may 
be  accessed  at  http://www.ajb.dni.us. 
The  0*NET  may  be  downloaded  for  free 
or  ordered  through  the  Government 
Printing  Office,  which  can  be  reached 
through  the  Department's  weblink  at 
h  ttp  ://wHrw.  doleta  .gov /program  s/onet. 
The  Occupational  Outlook  Handbook, 
published  by  the  Department/s  Bureau 
of  Labor  Statistics,  may  be  found  at 
http://stats.bls.gov/ocohome.htm. 

Finally,  the  Department  will  continue 
its  practice  of  making  available  speakers 
for  groups  affected  by  the  Department's 
administration  of  the  H-lB  program. 
The  Department  will  also  furnish 
information  and  copies  of  its  resource 
materials  to  both  employee  and  industry 
organizations  to  facilitate  distribution  to 
their  member  organizations. 

rv.  Discussion  of  Provisions  of  Interim 
Final  Rule  and  Comments 

Issues  arising  under  the  Proposed 
Rule,  including  the  Department's 
response  to  comments  thereon  are 
discussed  below.  For  the  convenience  of 
the  public,  the  numbering  in  this  part  of 
the  Preamble  remains  the  same  as  in  the 
Proposed  Rule  unless  otherwise 
indicated. 


The  Department  notes  that,  in  a  few 
instances,  it  is  requesting  comments  in 
the  Interim  Final  Rule  on  a  regulation  or 
an  approach  to  a  regulation  on  which  it 
has  not  previously  sought  comment. 
These  provisions  are  not  included  in  the 
Interim  Final  Rule,  but  rather  will  be 
considered  when  the  Department 
promulgates  the  Final  Rule  after  review     . 
of  any  comments.  These  issues  are 
highlighted  in  the  preamble. 

The  Department  also  notes  that  the 
new  regulatory  text  published  here 
generally  includes  all  of  the 
surrounding  regulatory  text  in  order  to 
provide  context  to  the  reader.  However, 
the  only  provisions  which  are  open  for 
comment  are  the  issues  discussed  in  the 

Preamble. 

Further,  the  Department  notes  that  the 
Interim  Final  Rule  includes  changes  in 
the  regulations  to  implement  the 
October  2000  Amendments.  These 
matters  are  discussed  in  the  appropriate 
sections  of  the  Preamble,  and  comments 
on  the  provisions  are  invited. 

The  Department  has  been  working 
with  the  INS  to  coordinate  our 
respective  rulemaking  efforts  under  the 
Act  and  to  achieve  consistency  in  the 
implementation  of  the  ACWIA 
provisions  and  the  October  2000 
Amendments. 

A.  What  Constitutes  an  'Employer"  for 
Purposes  of  the  ACWIA  Provisions? 

(§  655.736(b)  and  §655. 730(e)) 

Section  212(n)(3)(C)(ii)  of  the  INA  as 
amended  by  the  ACWLA  directs  that 
"any  group  treated  as  a  single  employer 
under  subsection  (b).  (c).  (m).  or  (o)  of 
section  414  of  the  Internal  Revenue 
Code  of  1986  shall  be  treated  as  a  single 
employer"  for  purposes  of  defining  an 
"H-lB— dependent  employer."  These 
provisions,  found  at  26  U.S.C.  414(b). 
(c),  (m)  and  (o).  concern  the 
circumstances  in  which  ostensibly 
separate  businesses  are  treated  by  the 
Internal  Revenue  Code  (IRC)  as  a  single 
employer  for  purposes  of  pension  and 
other  deferred  compensation  plans. 

Section  414(b).  (c).  and  (m)  of  the  IRC. 
respectively,  define  "controlled  group  of 
corporations.  "  "partnerships, 
proprietorships,  etc.,  which  are  under 
common  control."  and  "affiliated 
service  group."  Section  414(o)  provides 
that  the  Department  of  the  Treasury  may 
issue  regulations  addressing  other 
business  arrangements,  including 
employee  leasing,  in  which  a  group  of 
employees  are  treated  as  employed  by 
the  same  employer.  However,  the 
Department  of  the  Treasury  has  not 
issued  any  regulations  under  this 
provision;  therefore  Section  414(o)  will 
not  be  taken  into  account  in 
determining  who  is  treated  as  a  single 
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employer  for  ACWIA  purpose>  unless 
regulations  are  issued  bv  the 
Department  of  the  Treasur>-  during  the 
period  the  H-lB-dependencv  provisions 
of  the  ACWIA  are  effective. 

Section  414(b)  of  the  IRC  provides 
that  all  employees  uithin  a  Controlled 
group  of  corporations"  (within  the 
meaning  of  section  1 563(a)  of  the  Code, 
determined  without  regard  to  sections 
1563(a)(4)  and  (e)(3)(C))  are  treated  as 
employed  by  a  single  employer  Under 
section  1563(a)  and  the  related  Treasure- 
regulations,  a  controlled  group  of 
corporations  is  a  parent-subsidiarv- 
controlled  group,  a  brother-sisfer- 
controlled  group,  or  a  combined  group 
26  U.S.C.  1563(a);  26  CFR  1.414(b)-l(a). 
.^  parent-subsidiar\-  is.  generally,  one  or 
more  chains  of  corporations  connected 
through  stock  ownership  with  a 
common  parent  corporation  where  at 
least  80  percent  of  the  stock  (by  voting 
rights  or  value)  of  each  subsidiary 
corporation  is  owned  bv  one  or  more  of 
the  other  corporations  (either  another 
subsidiary  or  the  parent  corporation), 
and  the  common  parent  corporation 
owns  at  least  80  percent  of  the  stock  of 
at  least  one  subsidiary  In  general  terms, 
a  brother-sister  controlled  group  is  a 
group  of  corporations  in  wbich  five  or 
fewer  persons  (individuals,  estates  or 
trusts)  own  80  percent  or  more  of  the 
stock  of  the  corporations  and  certain 
other  ownership  criteria  are  satisfied.  A 
combined  group  is  a  group  of  three  or 
more  corporations,  each  of  which  is  a 
member  of  a  parent-subsidiarv 
controlled  group  or  a  brother-sister 
controlled  group  and  one  of  which  is  a 
common  parent  corporation  of  a  parent- 
subsidiary  controlled  group  and  is  also 
included  in  a  brother-sister  controlled 
group. 

Section  414(c)  of  the  IRC  and  the 
related  Treasury  regulations  state  that 
all  employees  of  trades  or  businesses 
(whether  or  not  incorporated)  that  are 
under  common  control  are  treated  as 
employed  bv  a  single  employer  26 
US.C.  414(c);  26  CFR  1  414(c)-2  Trades 
or  businesses  include  s(jle 
proprietorships,  partnerships,  estates, 
trusts  and  corporations  Trades  or 
businesses  are  under  common  control  if 
they  are  included  in  a  parent-subsidiarv 
group  of  trades  or  businesses,  a  brother- 
sister  group  of  trades  or  businesses,  or 
a  combined  group  of  trades  or 
businesses.  Generally,  the  standards  for 
determining  whether  trades  or 
businesses  are  under  common  control 
are  similar  to  the  standards  that  apply 
to  controlled  groups  of  corporations. 
However,  for  these  purposes,  pursuant 
to  26  CFR  1  414(c)-2(b)(2).  ownership  of 
at  least  an  80  percent  interest  in  the 
profits  or  capital  interest  of  a 


partnership  or  the  actuarial  value  of  a 
trust  or  estate  constitutes  a  controlling 
interest  in  a  trade  or  business. 

Section  414(m)  of  the  IRC  provides 
that  all  employees  of  the  members  of  an 
"affiliated  service  group"  are  treated  as 
employed  by  a  single  employer.  26 
U.S.C.  414(m).  In  general  terms,  an 
affiliated  service  group  is  a  group 
consisting  of  a  service  organization  (the 
"first  organization"),  such  as  a  health 
care  organization,  a  law  firm  or  an 
accounting  firm,  and  one  or  more  of  the 
following:  (a)  A  second  service 
organization  that  is  a  shareholder  or 
partner  in  the  first  organization  and  that 
regularly  performs  services  for  the  first 
organization  (or  is  regularly  associated 
with  the  first  organization  in  performing 
services  for  third  persons),  or  (b)  any 
t)lher  organization  if  (i)  a  significant 
portion  of  the  second  organization's 
business  is  the  performance  of  services 
for  the  first  organization  (or  an 
organization  described  in  clause  (a)  of 
this  sentence  or  for  both)v)f  a  type 
historically  performed  in  such  service 
field  by  employees,  and  (ii)  ten  percent 
or  more  of  the  interest  in  the  second 
organization  is  held  by  persons  who  are 
highly  compensated  employees  of  the 
first  organization  (or  an  organization 
described  in  clause  (a)  of  this  sentence). 
IRS  has  issued  proposed  regulations  at 
52  FR  32502  (Aug.  27.  1987).  which  may 
be  consulted  to  ascertain  IRS's 
interpretation  of  these  provisions. 

In  the  event  of  an  H-lB  investigation 
involving  the  issue  of  what  entity  or 
entities  constitute  a  single  employer  for 
purposes  of  the  ACWIA  dependency 
provisions,  an  employer  will  be 
required  to  provide  documentation 
necessary  to  enable  tbe  Department  to 
apply  these  IRC!  provisions.  The 
Department  emphasizes  that  if  an 
employer  wishes  to  use  the  definitions 
in  s»'ction  414(b).  (c)  or  (m)  of  the  IRC. 
it  will  be  the  employer's  burden  to 
establish  that  it  meets  the  requirements 
of  the  IRC  and  the  regulations 
thereunder 

In  the  NPRM.  the  Department  stated 
that  it  was  considering  the  effect  and 
implications  of  adopting  this  single 
definition  of  "employer.  "  as  set  forth  in 
these  IRC'  sections  for  all  purposes 
under  this  program,  to  the  extent  it  may 
serve  to  accommodate  business 
activities  and  facilitate  administration 
and  enforcement  of  the  H-lB  program 
Specific  ally,  the  Department  sought 
comment  on  the  consequences  of  a 
regulation  which  would  provide  that 
where  an  "employer  "  files  an  LCA  and 
thereafter  underg(jes  some  change  of 
structure  (f^^'  .  buy-out  by  a  successor 
corporation;  corporate  restructuring  or 
"spin-off  of  subsidiaries),  the  employer 


for  LCA  purposes  would  be  the  entity 
which  satisfies  the  IRC  definition  of  a 
single  employer.  The  Department  sought 
comment  on  whether  and  how  it  mav  be 
able  to  modify  its  current  position  that 
a  new  LCA  must  be  filed  when  tbe 
employer's  corporate  identity  changes 
and  a  new  Employer  Identification 
Number  (EIN)  is  obtained.  Thus,  the 
Department  raised  the  possibility  an 
employer  which  changes  its  corporate 
identity  through  acquisition  or  spin-off 
would  be  allowed  to  forego  the  filing  of 
new  LCAs  if  it  documented  this  change 
in  its  public  access  file,  provided  that  it 
satisfies  the  IRC  definition  of  a  single 
employer  and  that  the  documentation 
includes  an  express  acknowledgment  of 
all  LCA  obligations  on  the  part  of  the 
"new"  entity.  The  Department  also 
sought  comments  on  whether  another 
approach  should  be  used  to  address 
corporate  restructuring. 

Tne  Department  received  1 7 
comments  on  its  proposals  with  regard 
to  defining  an  employer  for  purposes  of 
the  H-lB  program. 

ACIP.  AILA  and  the  Information 
Technology  Association  of  America 
(ITAA)  strongly  opposed  using  the 
relatively  broad  IRC  definition  of 
"single  employer"  for  any  purpose  other 
than  determining  whether  an  employer 
is  H-lB-dependent  as  provided  in  the 
ACWIA.  These  organizations  generally 
asserted  that  there  was  no  basis  to  infer 
that  Congress  intended  to  expand  this 
extraordinarily  broad  definition  to  the 
entire  H-lB  law  and  that  expanded  use 
of  this  definition  would  not  facilitate 
corporate  concerns  in  administering  an 
employer's  obligations  in  the  H-lB 
program. 

AILA  further  asserted  that  the  IRC 
'single  employer"  concept  is  designed 
to  prevent  the  avoidance  of  employee 
benefit  requirements  through  the  use  of 
separate  organizations,  employee 
leasing,  or  other  arrangements. 
Therefore.  AILA  observed,  to  prevent 
discrimination  in  employee  benefits  in 
favor  of  highly  compensated  employees, 
the  "single  employer"  encompasses  all 
entities  that  are  related  by  financial 
interest  (ownership  or  transactional).  In 
contrast.  AILA  averred,  the  H-IB 
program  seeks  to  protect  U.S.  workers 
and,  to  promote  this  purpose,  an 
"employer."  at  a  minimum,  should  have 
an  employment  relationship  with 
respect  to  covered  workers,  as  defined 
by  the  ability  to  hire,  fire,  pay  and  other 
indications  of  control.  Thus,  AILA 
concludes,  to  depart  from  the 
longstanding  definition  of  "employer" 
in  the  H-lB  program,  without  explicit 
statutory  authority,  would  be  improper. 

Nine  commenters  (AILA,  Cowan  & 
Miller.  ITAA.  Rubin  &  Dornbaum,  the 


Small  Business  Survival  Committee 
(SBSC),  the  U,S.  Chamber  of  Commerce, 
White  Consolidated  Industries,  Network 
Appliance,  and  the  Fred  Hutchinson 
Cancer  Research  Center  (FHCRC))  stated 
their  view  that  extending  the  use  of  the 
definition  of  "single  employer"  would 
serve  no  useful  purpose  in  facilitating 
corporate  restructuring  and  efficient  H- 
IB  administration.  In  fact,  they  asserted, 
broader  application  would  have  the 
opposite  effect  by  requiring  multi-entity 
corporations  to  coordinate  many 
functions  among  the  various  entities, 
including  benefits,  wages,  movement  of 
H-lB  employees  among  the  entities, 
lay-offs,  and  other  purposes,  every  time 
ari  H-lB  worker  is  hired,  promoted,  or 
moved.  The  Chamber  of  Commerce, 
however,  suggested  that  if  a  single 
employer  analysis  is  required  outside 
the  H-lB-dependent  employer  context, 
the  Department  should  adopt  the  four- 
factor  test  developed  by  the  National 
Labor  Relations  Board  and  approved  by 
the  Supreme  Court  in  single  employer 
labor  law  cases,  rather  than  the  analyses 
required  by  IRC  Section  414. 

ITAA  sought  clarification  on  the 
calculation  of  H-lB  dependency  given 
the  ACWIA's  definition  of  "employer." 
For  instance,  ITAA  noted,  a  controlled 
group  could  consist  of  parent  A  and 
subsidiaries  B,  C  and  D.  If  subsidiary  B 
were  to  file  an  LCA,  would  the  H-lB 
dependency  calculation  be  made  using 
all  employees  of  A,  B,  C,  and  D,  or  only 
the  employees  of  B?  The  Department 
believes  that,  under  the  IRC  definition 
of  'controlled  group,"  all  of  the 
employees  of  A,  B,  C,  and  D  would  be 
included  in  the  dependency  calculation 
if  any  of  the  subsidiaries  or  the  parent 
company  filed  the  LCA. 

Many  employers  and  their 
representatives  supported  the 
Department's  proposal  to  modify  its 
current  requirement  for  filing  of  a  new 
LCA  upon  a  change  in  the  EIN.  AILA, 
ACIP.  Intel  Corporation  (Intel),  ITAA 
and  the  Society  for  Hiunan  Resource 
Management  (SHRM)  urged  a  rule  that 
a  new  or  amended  LCA  and  H-lB 
petition  not  be  required  upon  an 
acquisition,  merger,  spin-off,  transfer  or 
other  corporate  reorganization 
regardless  of  whether  there  is  a  change 
in  the  EIN.  ACIP  further  urged  that  no 
new  or  amended  LCA  and  H-lB 
petition  be  required  whether  or  not  the 
new  entity  meets  the  IRC  definition  of 
"single  employer."  Essentially,  these 
groups  endorsed  a  position  that  they 
stated  is  similar  to  the  1-9  provisions  of 
the  INA,  8  CFR  274a.2(b)(l)(viii)(A)(6)  & 
(7),  whereby  the  new  employer  has  the 
option  of  assuming  the  immigration- 
related  liabilities  of  the  old  employer 
regardless  of  whether  the  employer 


assumes  any  other  liabilities  in  the 
transaction.' Similarly,  AILA  suggested 
application  of  established  successor-in- 
interest  rules.  Two  other  commenters 
(Kirkpatrick  &  Lockhart.  Jose  E.  Latour 
and  Associates  (Latour))  also  urged 
consistency  between  INS  and  DOL 
rules. 

ACIP  elaborated  on  this  issue, 
suggesting  that  continued  corporate 
compliance  responsibility  in  the  event 
of  restructuring  could  be  accomplished 
via  a  simple  memorandum  placed  in  the 
public  access  file,  rather  than  a  new 
LCA,  except  where  there  is  a  material 
change  in  the  worker's  job  duties  or  the 
worker  is  relocated  to  a  site  not  covered 
by  an  LCA.  or  the  new  entity  hires  a 
new  H-lB  worker.  ACIP  stated  that  an 
employer  should  not  be  able  to  use 
positions  on  the  previous  entity's  LCA 
to  hire  a  new  H-lB  nonimmigrant. 

The  AFL-CIO  opposed  the 
Department's  proposed  modification  to 
the  current  LCA  filing  requirements 
because,  in  its  view,  it  could  create  the 
substantial  risk  that  employers,  through 
acquisition  or  spin-off.  could  in  fact 
create  an  H-lB-dependent  workforce 
and  yet  avoid  the  concomitant 
recruitment  and  non-displacement 
obligations  of  H-lB-dependent 
employers.  The  AFL-CIO  pointed  out 
that  the  governing  IRS  regulations  use 
the  "common  control"  test  to  determine 
whether  a  parent-subsidiary'  group  of 
corporations  or  brother-sister  trades  or 
business  satisfy  the  Code's  definition  of 
single  employer.  The  AFL-CIO 
suggested  that  under  the  Department's 
proposal,  a  non-H-lB-dependent 
corporation  that  has  filed  an  LCA.  but 
has  yet  to  hire  any  H-lB  workers  under 
that  application,  could  create  an  H-lB- 
dependent  subsidiary-  corporation  that 
meets  the  "common  control"  test,  but 
avoid  filing  a  new  LCA.  The  parent 
could  then  acquire  the  requested  or 
remaining  niunber  of  H-lB  workers  on 
its  outstanding  LCA.  and  place  them  in 
the  subsidiary  workforce  without 
applying  any  of  the  new  attestation 
requirements  for  H-lB-dependent 
employers. 

The  Department  believes  that  the 
AFL-CIO's  legitimate  concerns  are 
related  to  the  statutory  definition  of 
"dependent  employer"  and  not  to  the 
proposal  to  eliminate  the  requirement  to 
file  a  new  LCA  when  an  employer,  as 
defined  by  the  ACWIA.  undergoes  a 
change  in  corporate  structure.  Thus, 
given  the  scenario  presented  by  the 
AFL-CIO.  under  the  ACWIA-imposed 
definition  of  "employer"  the  parent 
corporation  and  its  subsidiaries  (if  they 
meet  the  "common  control  test")  are  a 
"single  employer"  whose  entire, 
combined  work  force  is  assessed  to 


determine  dependency.  Under  the  IRC 
definition,  the  H-lB  employees  of  the 
'subsidian'"  are  considered  part  of  the 
larger  work  force  of  the  "parent" 
corporation,  which  then  may  or  may  not 
be  a  dependent  employer  required  to 
comply  with  the  ACWIA  attestation 
requirements. 

Based  on  a  careful  review  of  all  the 
comments  submitted  on  this  issue,  the 
Department  agrees  that  the  use  of  the 
IRC  definition  of  "employer"  should  be 
limited  to  determining  H-lB-dependent 
employer  status,  as  set  forth  in  section 
212(n)"(3)(C)(ii).  The  IRC  rules  do  not 
appear  useful  to  facilitate  the  resolution 
of  issues  involving  changes  in  corporate 
status. 

However,  as  urged  by  the 
commenters.  the  Department  has 
concluded  that  it  is  appropriate  to 
change  its  current  requirement  that  a 
new  LCA  (and.  as  a  result,  a  new  H-lB 
petition)  be  filed  when  corporate 
identity  changes  result  in  a  change  in 
the  employer's  EIN  number.  In  the  past, 
the  Department  has  taken  the  position 
that  a  new  LCA  must  be  filed  to  assure 
continued  compliance  responsibility  by 
the  "new"  employer — a  corporate  entity 
other  than  the  one  that  filed  the  LCA  in 
the  first  place.  The  Department 
understcmds,  however,  that  when  a 
corporate  identity  changes,  it  is 
common  for  the  H-lB  worker(s)  to 
continue  to  perform  the  same  job  duties 
in  the  same  location  for  the  new, 
restructured  entity,  and  for  the  new 
entity  to  assume  the  obligations  of^the 
previous  entity.  In  such  circumstances, 
where  the  obligations  are  assumed  and 
there  is  no  real  change  in  the  H-lB 
worker's  job  and  his/her  "new" 
employer's  responsibilities,  filing  a  new 
LCA  and  H-lB  petition  solely  because 
of  the  change  in  corporate  structure 
would  be  an  unnecessary  and 
burdensome  exercise  for  the  employer, 
the  State  Employment  Service  Agency 
(SESA)  responsible  for  a  prevailing 
wage  determination,  the  Department  in 
reviewing  the  LCA.  and  the  INS  in 
adjudicating  the  H-lB  petition. 

Further  support  for  the  Department's 
position  is  found  in  the  October  2000 
Amendments,  in  which  Congress 
specified; 

.\n  amended  H-lB  petition  sliall  not  be 
required  where  the  pelitioning-empioyer  is 
involved  in  u  rurpornte  restrurlurmg. 
including  but  not  limited  to  a  merger, 
acquisition,  or  i  onsolidation.  where  a  new 
(  orporate  entity  sun  eeds  to  the  interests  and 
(jbligations  of  tlie  original  petitioning 
employer  and  where  the  terms  and 
conditions  of  eniplovmenl  remain  the  same 
but  for  the  identity  of  the  petitioner. 

Section  314(c)(10)  of  the  INA.  8  U.S.C. 
1184(c)(10).  as  enacted  by  section  401  of 
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the  Visa  Waiver  Permanent  Program 
Act.  While  this  new  INA  provision  i.s 
directed  to  the  INA's  processing  and 
adjudication  of  petitions,  we  consider  it 
to  be  instructive  as  to  Congress'  intent 
that  a  restructured  "new"  corporate 
employer  be  authorized  to  continue  the 
employment  (jf  existing  H-lB 
ivonimmigrants  on  the  same  terms  and 
conditions  as  the  "original"  employer. 
Therefore,  the  Department's  Interim 
Final  Rule,  at  ^65S730(ej.  provides  that 
a  new  LCA  will  not  be  required  merelv 
because  a  corporate  reorganization 
results  in  a  change  in  corporate  identity, 
regardless  of  whether  there  is  a  change 
in  the  EIN.  provided  that  the  new 
employing  entity,  prior  to  the  continued 
employment  of  the  H-lB  nonimmigrant, 
agrees  to  assume  the  predecessor 
entity's  obligations  and  liabilities  under 
the  LCA.  The  agreement  to  comply  with 
the  LCA  for  the  future  and  assumption 
of  liability  for  any  past  violations  must 
be  documented  with  a  memorandum  in 
the  public  access  file,  specifically 
identifying  the  affected  LCAs  and  the 
EIN  of  the  new  employing  entity,  and 
describing  the  new  employing  entity's 
actual  wage  system  (see  IVO  3.  below). 
In  addition,  the  employer  will  be 
required  to  retain  in  its  records  a  list  of 
the  name  and  job  title  of  each  H-lB 
worker  transferred  to  the  new  employer. 
It  should  be  noted  that  the  employer's 
status  as  a  new  employing  entity  which 
is  not  required  to  file  a  new  LCA  is  not 
determined  by  traditional  principles  of 
successorship  (although  we  anticipate 
that  the  new  entity  will  commonly  be  a 
successor  employer],  but  rather  by  the 
new  entity's  agreement  to  undertake  the 
obligations  and  liabilities  of  the 
predecessor  under  the  LCA.  This 
position  is  consistent  with  the 
assumption  of  liability  under  the  IN.A.  H 
CFR  274a.2(b)(l)(viii)"(A)(6)  and  (7). 
whereby  a  new  employer  may  either 
assume  liability  for  the  old  1-9  forms  or 
prepare  new  ones,  and  provides  the 
employer  with  flexibility  to  deal  with 
the  circumstances  surrounding  the 
particular  corporate  reorganization. 
These  principles  apply  whether  the 
reorganization  is  as  a  result  of  an 
acquisition,  merger,  sale  of  stock  or 
assets  (■■spin-off),  or  similar  changf  in 
corporate  structure.  The  Department 
cautions  that  an  employer  which 
undergoes  a  change  in  structure  and 
EIN.  but  chooses  not  to  insert  the 
required  memorandum  in  the  public 
access  file,  is  required  to  file  new  LCAs 
A  new  LCA  (and  H-lB  petition)  will 
be  required  if  the  H-1 B  worker  changes 
jobs  or  where  the  new  entity/employer 
seeks  to  hire  a  new  H-lB  worker  or  to 
extend  an  existing  H-lB  petition.  Thus 
the  "new  "  employer  may  not  utilize  H- 


IB  'slots"  left  over  from  the  previous 
entity's  LCA  for  a  worker  hired  after  a 
reorganization  or  restructuring.  The 
Department  also  understands  that  where 
there  is  a  material  change  in  duties 
(whether  or  not  there  is  a  change  in 
o(:(:u[)ation),  IN,S  may  require  the  filing 
of  a  new  H-lB  petition. 

The  Department  emphasizes  that  a 
change  in  a  corporation's  H-lB- 
dependency  status  as  a  result  of  a 
c:hange  in  the  corporate  structure  would 
have  no  efftfct  on  the  employer's 
obligations  with  respect  to  its  current  H- 
IB  workers.  In  other  words,  a 
corporation  which  was  H-lB- 
dependent,  and  as  a  result  of  a  change 
in  structure  becomes  non-dependent, 
would  be  required  to  continue  to 
comply  with  the  secondan' 
ilisplacement  attestation  unless  it 
chooses  to  file  a  new  LCA  and  H-lB 
petition(s)  for  any  H-lB  worker(s) 
employed  pursuant  to  the  "dependent" 
LCA  Similarly,  a  non-dependent 
corporation  which  becomes  dependent 
as  a  result  of  corporate  restructuring 
would  not  be  required  to  comply  with 
the  H-lB-dependent  employer 
obligations  for  H-lB  workers  employed 
pursuant  to  a  pre-existing  LCA, 
provided  the  employer  has  assumed  the 
obligations  and  liabilities  of  that  LCA. 
Furthermore,  as  discussed,  a  new  LCA 
(attesting  to  the  newly  acquired  H-lB- 
dependent  or  non-dependent  status) 
would  have  to  be  filed  for  all  future  H- 
IB  petitions  and  extensions  of  status. 

B  What  Is  an  H-1  B  Dependent 
Emplover  or  a  Willful  Violator? 
l§655.7.Wlal  and  It'll 

The  ACWIA  requires  non- 
displacement  and  recruitment 
attestations  by  "H-lB  dependent 
employers"  and  by  employers  f(3und, 
after  the  date  of  ACWIA's  enactment,  to 
have  committed  a  willful  violation  or  a 
misrepresentation  of  a  material  fact  on 
an  LCA  during  the  five-year  period 
preceding  the  filing  of  an  LCA. 

The  ACWIA  definition  of  "H-lB- 
dependent  employer  "  provides  a 
formula  for  comparing  the  number  of  H- 
IB  nonimmigrants  employed  to  the  total 
number  of  full-time  equivalent 
employees  (FTEs)  in  the  employer's 
workforce.  The  Act  provides  that  an  H- 
iB-dependent  employer  is  one  that 
employs  in  the  United  States: 

•  25  or  fewer  FTEs.  and  more  than 
seven  H-lB  nonimmigrants:  or 

•  At  least  26  but  not  more  than  50 
FTEs.  and  more  than  12  H-1  B 
nonimmigrants;  or, 

•  At  least  51  FTEs,  and  H-1  B 
nonimmigrants  in  a  number  that  is 
equal  to  at  least  15  percent  of  the 
number  of  such  FTEs. 


Thus,  the  H-lB-dependency  formula 
for  all  employers  uses  two  dissimilar 
numbers:  the  number  of  H-lB 
nonimmigrants  employed  (a  "head 
count"  of  all  H-lB  workers,  both  full- 
time  and  part-time)  and  the  number  of 
FTEs  (including  both  H-lB  workers  and 
other  employees).  For  larger  employers 
(i.e..  those  with  51  or  more  FTEs).  the 
computation  is  made  with  the  number 
of  H-lB  workers  as  the  numerator  and 
the  number  of  FTEs  as  the  denominator; 
if  the  ratio  is  greater  than  15  percent, 
then  the  employer  is  H-lB-dependent. 
The  structure  and  application  of  this 
statutory  definition  was  addressed  by 
one  commenter  (Tata  Consultancy 
Services  (TCS)),  which  urged  the 
Department  to  focus  on  the  perceived 
purpose  rather  than  the  language  of  the 
statutory  test.  TCS  described  itself  as  the 
largest  and  olde-st  so-ftware  consulting 
and  development  firm  in  Asia, 
employing  some  12,000  workers  hired 
and  trained  in  India,  and  conducting 
business  in  the  U.S.  through  contracts  to 
provide  services  both  at  client  locations 
and  at  TCS  locations.  TCS  expressed 
concern  that  "the  Act  and  the 
Department's  proposals  literally  inc:lude 
TCS  as  an  H-lB  dependent  employer, 
since  the  number  of  TCS  employees  on 
H-lB  visas  is  more  than  15  percent  of 
TCS'  employees  in  the  United  States." 
While  acknowledging  that  it  is  an  H-lB- 
dependent  employer  under  the  literal 
language  of  the  statute  (and  thus  subject 
to  the  additional  attestation  obligations 
for  such  employers),  TCS  urged  the 
Department  to  issue  a  regulation  which 
focused  not  on  the  express  statutory 
provision  but  rather  on  the  intention  of 
Congress  to  impose  the  new  obligations 
on  "job  shops."  In  TCS's  view\  its  own 
operation  should  not  be  included  in  the 
definition  of  H-lB-dependent  employer 
because  its  operation  does  not  constitute 
a  "job  shop,"  which  it  defines  as 
companies  which  "seek  only  to  make 
money  from  the  temporary  placement  of 
foreign  personnel  with  respect  to  whom 
the  job  shoppers  have  no  real  employer/ 
employee  relationship." 

Tne  Department  has  considered  the 
TCS  suggestion  but  has  concluded  that 
the  regulation  must  reflect  the  express 
language  of  the  ACWIA  definition. 
There  being  no  ambiguity  in  this 
provision,  the  Department  has  no 
authority  to  promulgate  a  regulation 
defining  a  "job  shop"  and  substituting 
that  definition  for  the  mathematical 
computation  prescribed  in  the  statutory 
definition  of  "H-lB-dependent 
employer." 

The  ACWIA  specifies  that  "exempt 
H-lB  nonimmigrants"  are  not  to  be 
included  in  the  employer's 
determination  of  its  H-lB  dependency 


status  during  a  certain  period  after 
enactment  of  the  Act  [i.e.,  six  months 
from  the  date  of  enactment  (thus,  until 
April  21,  1999).  or  until  the  date  of  the 
Department's  final  rule  on  this 
provision  is  issued  (thus,  the  date  of  this 
Interim  Final  Rule)), 

None  of  the  comments  on  the  H-lB- 
dependent  employer  issues  addressed 
the  limited  exclusion  of  "exempt"  H-lB 
workers  from  the  determination  of  H- 
iB-dependency.  The  prescribed  period 
for  this  limited  exclusion  expires  with 
the  issuance  of  this  Rule,  and  all 
"exempt"  H-lB  workers  are  henceforth 
to  be  included  in  the  employer's 
determination  of  H-lB-dependency 
status.  Therefore,  the  Department  has 
determined  that  it  is  not  necessary  or 
appropriate  to  include  in  this  section  of 
the  regulation  any  language  concerning 
this  now  moot  limited  exclusion  for 
"exempt"  H-lB  workers. 

As  stated  above,  the  new  non- 
displacement  provisions  and 
recruitment  requirements  contained  in 
the  ACWIA  also  apply  to  employers 
found,  after  the  date  of  ACWIA's 
enactment,  to  have  committed  a  willful 
violation  or  misrepresentation  during 
the  five-year  period  preceding  the  filing 
of  an  LCA.  Section  655, 736(f)  of  the 
Rule  provides  that  an  employer  who  is 
a  "willful  violator"  is  one  who  is  found 
in  either  a  Department  of  Labor 
proceeding  pursuant  to  these 
regulations,  or  a  Department  of  Justice 
proceeding  pursuant  to  section  212(n)(5) 
of  the  INA  as  amended  by  the  ACWIA, 
8  U.S.C.  1182(n)(5).  to  have  committed 
either  a  willful  failxue  to  comply  with 
the  requirements  of  Section  212(n)  or  a 
misrepresentation  of  material  fact 
during  the  five-year  period  preceding 
the  filing  of  the  LCA  in  question. 
Furthermore,  the  final  decision  in  the 
proceeding  finding  willful  violation  or  a 
misrepresentation  must  have  been 
entered  on  or  after  the  date  of  enactment 
of  the  ACWIA.  "Willful  failure"  is 
defined  in  accordance  with  the  existing 
regulations  at  §  655.805(b). 

The  following  discussion  addresses 
the  other  matters  raised  in  the  NPRM 
and  in  the  comments,  including  the 
meaning  of  "FTE,"  the  manner  and  time 
of  determining  H-lB-dependency 
status,  documentation  of  the 
determination,  and  the  designation(s)  to 
be  made  on  the  LCA  regarding  an 
employer's  status  as  an  H-lB-dependent 
employer  or  a  willful  violator. 

1.  What  Is  a  "Full-Time  Equivalent 
Employee"?  (§  655.736(a)(2)) 

The  ACWL\  definition  of  "H-lB- 
dependent  employer"  includes  the  term 
"full-time  equivalent  employees"  (FTEs) 
as  a  critical  part  of  the  calculation  to 


determine  an  employer's  H-lB- 
dependency  status.  The  term  is  not 
defined  in  the  Act. 

The  NPRM  explained  that  the 
Department  considered  various 
interpretations  of  the  term  "full-time 
equivalent,"  some  of  which  would 
significantly  increase  an  employer's 
paperwork  burden.  The  NPRM 
recognized  that  an  employer's  FTEs 
would  include  only  its  employees  (both 
H-lB  nonimmigrants  and  U.S.  workers) 
and  would  not  include  bona  fide 
consultants  and  independent 
contractors  who  do  not  meet  the 
employment  relationship  test  under  the 
conunon  law.  The  NPRM  also 
recognized  that  the  determination  of  the 
number  of  FTEs  would  need  to  include 
consideration  of  both  the  employer's 
full-time  employees  and  its  part-time 
employees  (if  any). 

The  Department  pointed  out  that  one 
possible  approach  to  the  FTE 
determination — presumably  the  most 
burdensome  approach,  from  the 
employer's  perspective — would  be  to 
maintain  records  of  all  hours  of  work  by 
all  employees  (both  hourly-paid  and 
salaried  workers,  both  full-time  and 
part-time  workers)  during  a  certain 
period  of  time  (e.g..  a  year,  a  work 
week),  and  to  divide  that  total  by  a 
number  of  hours  constituting  a  full-time 
employee  standard. 

"The  Department  proposed  a  less 
onerous  approach,  in  which  FTEs  could 
be  determined  in  a  two-step  process. 
First,  the  number  of  employees  would 
be  determined  through  the  employer's 
quarterly  tax  statement  (or  similar 
document)  (assuming  there  is  no  issue 
as  to  whether  all  employees  are  listed 
on  the  tax  statement).  Second,  the 
employer  would  count  its  full-time 
workers  using  some  standard  threshold; 
each  full-time  worker  would  constitute 
one  FTE.  The  employer's  standard  for 
full-time  employment  would  be 
accepted,  provided  it  was  no  less  than 
35  hours  per  week  (or,  where  the 
employer  has  no  standard,  40  hours  per 
week).  Third,  the  employer  would 
aggregate  its  part-time  employees  into 
FTEs  by  identifying  the  workers' 
average  number  of  hours  of  work  per 
week,  then  aggregating  these  average 
weekly  hours,  and  finally  dividing  that 
total  by  the  employer's  standard  for  full- 
time  employment.  The  aggregation  of 
the  average  hours  of  the  part-time 
workers  into  FTEs  would  be  made 
through  an  examination  of  the  last 
payroll  (or  the  payrolls  over  the 
previous  quarter  if  the  last  payroll  is  not 
representative)  or  through  other 
evidence  as  to  average  hours  worked  by 
part-time  employees  (such  as  evidence 
of  their  standard  work  schedule). 


Thirteen  commenters  responded  to 
the  Department's  proposal  and  offered 
alternatives  for  determining  FTEs. 

Four  commenters  addressed  issues 
concerning  the  identification  of 
"employees."  Three  commenters  (ACIP. 
AILA,  SHRM)  expressed  concern  at 
what  they  viewed  as  the  NPRM's 
inappropriate  inclusion  of  consultant 
and  contractor  personnel  in  the 
determination  of  FTEs  based  on  "indicia 
of  an  employment  relationship  "  with 
the  emplover.  The  commenters  asserted 
that  this  approach  was  inconsistent  with 
the  statute,  that  the  determination  of 
FTEs  should  include  only  those  persons 
whom  the  employer  considered  to  be  its 
employees,  and  that  the  application  of 
an  "indicia"  test  to  all  persormel 
including  consultants  and  contractors 
would  be  burdensome.  ACIP  stated  that 
the  application  of  the  test  would  be 
inconsistent  with  the  NPRM  proposal 
that  FTEs  be  calculated  by  examining 
the  employer's  quarterly  tax  statements 
to  determine  the  number  of  employees 
on  the  payroll:  ACIP  noted  that 
consultants  and  contractors  would  not 
appear  on  these  tax  statements.  The 
commenters  suggested  that  the 
identification  of  "employees  "  for 
purposes  of  the  determination  of  FTEs 
should  be  a  simple  head  count  of 
workers  on  the  employer's  payroll  (i.e., 
persons  identified  by  the  employer  on 
these  records  as  its  employees). 

On  the  related  matter  of  the  proposed 
sources  of  information  as  to  the  number 
of  employees — the  employer's  payrolls 
and  tax  statements — the  AFL-CIO 
recommended  that  the  FTE 
determination  use  an  average  of  the 
number  of  employees  shown  on  the 
employer's  last  three  quarterly  tax 
returns,  and  not  the  last  quarterly  return 
and  the  last  payroll  period,  because  this 
averaging  process  would  prevent 
employers  from  timing  the  filing  of 
LCAs  to  coincide  with  a  greater  ratio  of 
FTEs  to  H-lB  workers  so  as  to  avoid  H- 
iB-dependency  status. 

It  appears  to  the  Department  that 
some  commenters'  assertions  regarding 
"indicia  of  employment"  are  based  on  a 
misapprehension  of  one  aspect  of  the 
proposal,  The  NPRM  did  not  propose 
that  an  "indicia  of  employment  "  test 
would  be  applied  in  this  context;  the 
"indicia"  test  was  created  in  the  ACWIA 
for  purposes  of  the  secondary 
displacement  prohibition.  The  NPRM 
stated  that  the  common  law  test  of 
'"employment  relationship"  would  be 
used  in  identifying  the  persons  to  be 
included  as  "employees"  in  the  FTE 
computation,  and  that  bona  fide 
consultants  and  independent 
contractors  would  be  excluded  from  the 
count.  The  Department  is  of  the  view 
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that  it  is  not  necessan*  for  the  employer 
to  do  a  detailed  analysis  of  application 
of  the  common  law  test  to  everv  worker 
in  order  to  identify-  "employees"  for 
purposes  of  FTE  determinations. 
Instead,  as  indicated  in  the  MPRM  and 
supported  by  the  commenters,  the 
employer's  existing  identifications  of 
workers  as  "employees"  (as  opposed  to 
consultants  or  contractor  personnel) 
will  ordinarily  be  sufficient  for  this 
purpose  and  no  additional  analysis  will 
be  needed. 

Thus,  the  Interim  Final  Rule,  at 
§655.736(a)(2)(i),  proyides  that  the 
determination  of  Kits  is  to  include 
those  persons  who  are  consistently 
treated  by  the  employer  as  "employees" 
for  all  purposes,  including  payroll 
records  and  Internal  Reyenue  Service 
statements.  The  determination  of  FTEs 
is  not  to  include  those  persons  who  are 
consistently  treated  by  the  employer  as 
consultants  or  independent  contractors 
for  all  such  purposes,  and  for  whom  the 
employer  fills  out  IRS  Form  1099, 
provided  there  is  no  issue  as  to  whether 
this  treatment  is  bona  fide.  For  any 
persons  who  are  not  consistently  treated 
as  either  employees  or  consultants/ 
contractors,  the  facts  and  circumstances 
must  be  examined  in  accordance  with 
the  common  law  test  for  an  employment 
relationship  with  the  employer.  The 
common  law  test  is  the  required 
standard  for  this  analysis,  since  the  Act 
does  not  prescribe  a  standard  and.  as  a 
matter  of  law.  the  common  law  test 
applies.  See,  Xationwide  Mutual 
Insurance  Co.  y.  Darden.  503  U.S.  318 
(1992);  Community  for  Creative  Non- 
violence y.  Reid.  490  US   730  (1989). 
The  Department  notes  that  all  H-lB 
workers  are  necessarily  employees 
within  the  meaning  of  the  INA,  and 
therefore  must  be  included  m  both  the 
numerator  and  the  denominator  of  the 
dependency  determination. 

Similarly,  the  Department  is  of  the 
view  that  it  is  not  necessary  for  an 
employer  to  compute  an  average 
number  of  "employees"  based  on  a 
series  of  quarterly  tax  statements.  The 
Department  agrees  with  the  AFL-CTO 
that  it  would  be  desirable  to  foreclose 
the  possibility  of  potential  abuse  of  the 
program  by  employers  who  have 
significant  fluctuations  in  the  numbers 
of  "employees"  and  who  might  time 
their  LCA  submissions  based  on  tax 
statements  with  "employee"  numbers 
supporting  non-H-lB-dependency 
status.  However,  the  Department  has 
concluded  that  the  imposition  of  an 
averaging/computation  burden  on  all 
employers  would  be  an  inappropriate 
means  of  foreclosing  the  possibility  of 
an  unknown — but  presumably  very 
small — number  of  abusive  filings.  The 


Department  cautions  that,  where  it 
appears  that  an  employer  has 
manipulated  its  employment  numbers 
to  avoid  dependency  just  prior  to  filing 
LCAs  or  H-lB  petitions,  the  Department 
will  examine  the  situation  closely  and 
utilize  an  employers  normal  payroll. 
Furt'lier.  with  regard  to  the  use  of 
quarterly  tax  statements,  the  Interim 
Final  Rule  also  clarifies  that  after 
determining  which  workers  are 
"employees,"  it  will  be  necessary  in 
determining  FTEs  to  separate  those 
employees  who  are  part-time,  do  a 
separate  FTE  determination  for  those 
workers,  and  then  add  those  FTEs  to  the 
number  of  full-time  workers  to 
determine  total  FTEs. 

One  commenter  (ITAA)  objected  to 
the  Department's  proposal  to  count  all 
H-lB  nonimmigrants  (both  full-time 
and  part-time)  in  the  numerator  of  the 
equation  to  calculate  H-lB-dependency. 
ITAA  suggested  that,  for  fairness  and 
mathematical  accuracy,  the  regulation 
should  be  written  so  that  part-time  H- 
IB  workers  are  counted  in  the 
numerator  in  the  same  manner  as  part- 
time  employees  are  counted  in  the 
denominator.  Similarly,  AILA  argued 
that  whether  the  regulation  uses  a 
simple  head  count  or  a  calculation  of 
FTE  taking  into  consideration  part-time 
hours,  there  should  be  consistency  in 
counting  workers  for  both  the  numerator 
and  the  denominator. 

The  Department  has  considered  these 
suggestions,  but  has  concluded  that  they 
cannot  be  accepted  because  the 
statutory  language  requires  the 
difference  in  counting  as  described  in 
the  NPRM.  The  ACWIA  prescribes  the 
computation  of  "full-time  equivalent 
employees  "  for  the  entire  workforce, 
and  explicitly  requires  that  the  number 
of  FTEs  be  compared  to  the  number  of 
"H-lB-nonimmigrants  "  (with  no 
distinctions  as  to  full-time  or  part-time 
status). 

Nine  commenters  addressed  the 
matter  of  determining  what  constitutes 
a  full-time  worker  for  purposes  of 
computing  the  employer's  FTEs.  Three 
commenters  (AILA,  Hammond  & 
Associates  (Hammond),  and  Latour) 
recommended  that   "full-time  "  be 
determined  by  individual  employers 
consistent  with  their  standards  and 
business  practices.  Five  commenters 
(ACIF.  Intel  t;orporation  (Intel), 
Kirkpatrick  8t  Lockhart  (Kirkpatrick). 
Rapidigm  Immigration  Services 
(Rapidigm).  and  American  Occupational 
Therapy  Association  (AOTA)) 
supported  the  NPRM  proposal  that  the 
employer  should  use  its  payroll  and  tax 
records  to  count  the  number  of  workers 
it  employs  on  a  full-time  basis,  using 
some  standard.  However,  these 


comments  differed  with  regard  to  the 
appropriate  benchmark  for  full-time 
hours  (e.g.,  35  hours  per  week.  32  hours 
or  more  per  week.  21  hours  or  more  per 
week).  Two  commenters  (AILA  and 
Hammond)  asserted  that  employers  may 
be  able  to  document  that  full-time  work 
is  a  figure  less  than  the  35  hours  per 
week  suggested  in  the  NPRM.  Two 
comment     -  (AOTA  and  American 
Physical  .  nerapy  Association  (APTA)) 
suggested  that  the  Department  set  a 
numerical  standard  for  part-time 
employment  and  that  all  employees 
with  hoiu-s  above  that  standard  be 
considered  full-time. 

After  fully  considering  the  comments, 
the  Department  has  concluded  that  the 
NPRM  proposed  definition  of  full-time 
will  be  adopted  since  it  provides 
considerable  flexibility  for  employers 
while  incorporating  a  reasonable  and 
appropriate  baseline  standard.  Thus,  the 
Interim  Final  Rule,  at 
§  655.736(a)(2)(iii)(A).  provides  that  the 
employer  may  use  its  own  standard  for 
full-time  employment,  which  the 
Department  will  accept  provided  that 
the  standard  is  no  less  than  35  hours  of 
work  per  week.  The  Department 
believes  that  this  is  a  reasonable 
approach,  that  it  is  easily  understood 
and  applied,  and  that  35  hours  as  the 
minimum  for  full-time  employment  is  a 
well-established  labor  standard,  utilized 
by  the  Bureau  of  Labor  Statistics  for 
survey  purposes.  See,  e.g..  the 
definitions  of  the  terms  utilized  in  U.S. 
Bureau  of  Labor  Statistics,  Employment 
and  Earnings,  This  standard  is  the 
equivalent  of  seven  hours  of  work  per 
day,  five  days  per  week,  with  non- 
working  time  for  lunch  each  day.  The 
Rule  also  provides  that,  where  the 
employer  has  no  standard  for  full-time 
employment,  the  Department  in  an 
enforcement  action  will  use  the 
standard  of  40  hours  of  work  per  week 
(the  Fair  Labor  Standards  Act  standard). 
Four  commenters  (ITAA,  ACIP.  AILA 
and  SHRM)  expressed  concerns  as  to  the 
need  for  and  the  methodology  of 
aggregating  part-time  workers  into  FTEs 
for  purposes  of  determining  the 
employer's  H-lB-dependency  status. 
ACIP  and  SHRM  suggested  that  no  such 
aggregation  or  "conversion"  should  be 
required,  and  stated  that  the  method 
proposed  by  the  Department  was 
burdensome,  complex  and  unworkable. 
ITAA  stated  that  the  proposal  would  be 
burdensome  because  many  part-time 
workers  are  salaried  with  no  records  of 
hours  of  work.  AILA  considered  the 
proposed  method  to  be  burdensome, 
and  offered  its  own  proposed  formula 
for  calculation  of  FTEs — each  full-time 
worker,  each  FLSA-exempt  worker,  and 
each  part-time  worker  working  more 


than  20  hours  per  week  would  equal 
one  FTE;  part-time  workers  who  work 
fewer  than  20  hours  per  week  and  are 
not  FLSA-exempt  would  be  aggregated 
through  an  average  of  hours  as  proposed 
in  the  NPRM. 

The  Department  recognizes  that,  for 
some  employers,  the  aggregation  of  part- 
time  workers  into  FTEs  may  be 
somewhat  burdensome.  However,  in 
light  of  the  clear  statutory  language,  the 
Department  is  unable  to  dispense  with 
the  concept  of  "full-time  equivalent 
employees,"  which  is  not  a  mere  head- 
count  of  workers  in  the  workforce 
(number  of  employees)  but  instead  is  a 
calculation  of  the  number  of  full-time    ^ 
workers  needed  to  perform  the  total 
work  done  by  the  total  workforce 
(number  of  "equivalents"  of  full-time 
workers).  Congress  explicitly  prescribed 
the  use  of  the  FTE  concept  at  three 
points  in  the  ACWIA,  and  must  be 
presumed  to  have  used  the  concept  with 
an  understanding  of  its  established 
meaning.  The  concept  of  "full-time 
equivalent  employees"  is  well-known  to 
Congress.  For  example,  Congress 
considers  FTEs  each  year  in  the 
enactment  of  the  appropriations  of 
operating  funds  for  the  Federal  agencies, 
which  submit  their  budget  requests 
based  on  the  Office  of  Management  and 
Budget  definition  of  FTEs: 
••*    *    *  the  total  number  of  regular  straight- 
time  hours  (i.e.,  not  including  overtime  or 
holiday  hours)  worked  by  employees  divided 
by  the  number  of  compensable  hours 
applicable  to  each  fiscal  year.  Annual  leave, 
sick  leave,  compensatory  time  off  and  other 
approved  leave  categories  are  considered  to 
be  "hours  worked"  for  purposes  of  defining 
full-time  equivalent  employment  that  is 
reported  in  the  personnel  summary." 

Office  of  Management  and  Budget, 
Circular  No.  A-11  (1998),  p.  31.  As 
stated  in  the  NPRM.  the  Department 
considered  but  rejected  the 
comprehensive  computation  that  would 
be  required  under  the  OMB  definition 
[i.e..  totaling  all  hours  worked  by  all 
workers,  and  dividing  by  the  normal 
standard  of  hours  of  work  for  a  full-time 
worker);  this  approach  could  be 
extremely  burdensome  to  employers. 
But  the  Department  recognizes  that 
some  computation  of  FTEs — including  a 
computation  regarding  part-time 
workers — was  mandated  by  the  ACWIA 
and  must  be  reflected  in  the 
dependency  computation. 

In  an  effort  to  minimize  the  burden  to 
employers,  as  suggested  by  SHRM  and 
other  commenters,  the  Department  has 
modified  its  proposed  method  for  the 
aggregation  or  conversion  of  part-time 
workers  into  FTEs.  The  Interim  Final 
Rule,  at  §  655.736(a)(2)(iii)(B).  provides 
the  employer  a  choice  between  two 


methods.  First,  the  employer  may  count 
each  part-time  worker  [i.e.,  each 
employee  working  less  than  a  full-time 
schedule)  as  one-half  of  an  FTE,  This 
method  requires  no  records  of  hours  of 
work  and  no  complex  calculations:  the 
employer  simply  counts  the  number  of 
part-time  workers  and  divides  by  two  to 
arrive  at  the  number  of  FTEs 
represented  by  its  part-time  workers.  In 
the  alternative,  the  employer  may  total 
the  hours  worked  by  all  the  part-time 
workers  in  a  work  week  and  divide  that 
total  by  the  standard  hours  for  full-time 
employment  (e.g.,  40  hours).  The 
Department  notes  that  the  use  of  this 
alternative  does  not  require  the 
employer  to  have  hours-worked  records 
for  its  part-lime  workers;  rather,  the 
employer  may  use  any  reasonable 
method  of  approximating  the  average 
hours  worked  by  its  part-time  workers, 
such  as  their  standard  work  schedule. 

One  commenter  (AILA)  suggested  that 
the  regulations  enable  employers  to 
avoid  any  complicated  calculation 
whatsoever  where  it  is  "readily 
apparent"  that  an  employer  is  not  H-lB 
dependent  based  on  the  make-up  of  its 
work  force,  AILA  stated  that  an 
employer  should  be  allowed  a  "safe 
heirbor"  when  a  quick,  simple  and 
straightforward  calculation  shows  non- 
dependency.  It  suggested  a  calculation: 
the  number  of  H-lB  workers  would  be 
divided  by  the  number  of  full-time 
employees;  if  the  result  is  less  than  15 
percent,  no  further  or  detailed 
computation  would  be  necessary,  but  if 
the  result  is  greater  than  15  percent,  the 
employer  would  calculate  its  FTEs  to 
determine  its  H-lB-dependency  status. 
Rapidigm  and  ACIP  agreed  that  a  test 
should  be  provided  for  "readily 
apparent"  status. 

The  Department  agrees  with  the 
suggestion  that  there  should  be  a  simple 
method  for  determining  whether  the 
employer's  status  as  either  H-lB- 
dependent  or  non-dependent  is  "readily 
apparent."  The  NPRM  stated  the 
Department's  belief  that,  for  most 
employers,  dependency  status  would  be 
"readily  apparent"  and,  therefore,  they 
would  not  need  to  make  a  calculation  of 
their  FTEs  in  order  to  be  able  to  attest 
to  their  status.  The  Department,  in 
§  655.736(c)(1)  and  (2)  of  this  Interim 
Final  Rule,  is  adopting  a  provision 
which  requires  no  computations  by  the 
employer  with  "readily  apparent" 
status,  and  is  also  adopting  the  AILA- 
recommended  15  percent  "snap  shot  " 
test  as  the  means  for  an  employer  with 
borderline  status  to  determine  whether 
it  must  engage  in  the  full  computation 
of  the  number  of  FTEs  in  its  work  force 
in  order  to  determine  its  H-lB- 
dependency  status.  The  "snap  shot  "  test 


allows  small  employers  (i.e..  those  with 
50  or  fewer  employees  in  the  U.S.)  to 
simply  compare  their  work  forces  to  the 
definition  for  H-lB-dependent 
employer,  counting  all  employees  rather 
than  computing  FTEs.  If  such  an 
employer  appears  to  be  H-lB- 
dependent  based  on  the  snap  shot  test, 
then  the  employer  which  believes  itself 
to  be  non-dependent  should  make  a 
complete  computation.  The  snap  shot 
test  provides  that  large  employers  (i.e. 
those  with  51  or  more  employees  in  the 
U.S.)  may  make  a  quick  appraisal  of  the 
proportion  of  H-lB  nonimmigrants  in 
their  work  force.  Where  the  number  of 
H-lB  workers  divided  by  the  number  of 
full-time  employees  is  greater  than  0.15, 
any  employer  which  has  reason  to 
believe  it  may  not  be  H-lB-dependent 
(for  example,  because  of  the  number  of 
part-time  workers  in  its  work  force), 
must  calculate  its  FTEs.  The  employer 
whose  "snap  shot"  clearly  shows  it  is 
not  H-lB-dependent,  as  well  as  any 
employer  which  admits  it  is  dependent, 
may  file  its  LCA(s)  reflecting  that  status 
(as  described  in  the  following 
discussion),  without  engaging  in  further 
computations.  In  the  event  of  an 
enforcement  action,  the  employer  may 
be  required  to  verif\'  its  "snap  shot" 
results  and  its  H-lB-dependency  status 
through  available  records  (as  discussed 
in  IV.B.3  below). 

2.  When  Must  an  Employer  Determine 
H-lB  Dependency?  (§  655.736(g)) 

The  ACWIA  definition  of  '"H-lB- 
dependent  employer"  and  the  new  LCA 
attestation  elements  that  are  required  of 
such  an  employer  do  not  clearly  define 
the  timing  of  the  dependency 
determination.  The  questions  therefore 
arise:  When  must  a  new  LCA  be  filed 
and  what  obligations,  if  any,  does  an 
employer  have  if  its  dependency  status 
changes? 

The  Department,  in  the  NPRM. 
expressed  concern  that  if  H-lB- 
dependent  employers  are  permitted  to 
continue  to  use  LCAs  certified  before 
this  Rule  is  effective,  they  could  avoid 
any  application  of  the  law's  new 
attestation  provisions  (which  are 
applicable  only  to  LCAs  filed  after  the 
issuance  of  this  Rule  and  before  October 
1,  2003  (the  "sunset"  date  as  extended 
by  the  October  2000  Amendments).  An 
LCA  is  ordinarily  valid  for  up  to  three 
years  from  its  date  of  certification  by 
ETA  and  can  provide  for  numerous  H- 
IB  nonimmigrants  to  be  hired  during 
that  period.  Thus  an  employer  could  use 
a  previously-certified  L('A  to  bridge  the 
entire  period  during  which  the  new 
LCA  attestation  elements  would  be 
required.  H-lB-dependent  employers 
could,  in  effect,  disregard  all  of  the  new 


80128      Federal  Register/ Vol.  65.  No    245/ Wednesday.  December  20.  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  245  /  Wednesday.  December  20.  2000 /Rules  and  Regulations      80129 


worker  prDtection  provisions,  with  the 
pnffntial  effect  of  nullifying  these 
provisions. 

The  Department  proposed  that,  bv 
operation  of  the  regulation,  anv  current 
LrA(s)  would  become  invalid  for  an 
employer  that  is  or  becomes  H-lB- 
dependent.  for  purposes  of  anv  future 
H-lB  petitions  (including  extensions!. 
The  employer's  previously  certified 
LCA(s)  would  continue  to  be  valid, 
however,  and  the  obligations  under  that 
LCA(s)  would  continue  with  respect  to 
any  petitions  filed  before  the  effee  tive 
date  of  these  regulations  (j  e  .  pending 
petitions  would  not  be  affected).  Thus, 
the  Department  proposed  that  the 
regulation  would  require  that  ail  H-lB 
dependent  employers  with  existing 
LC^As  file  new  LCAs  if  they  wish  to 
petition  for  any  new  H-lB 
nonimmigrants  or  seek  extensions  of 
any  existing  H-lB  visas  on  or  after  the 
effective  date  of  the  Rule.  Likewise,  the 
Department  proposed  that  the  regulation 
would  require  all  non-dependent 
employers  that  experience  a  change  of 
status  (becoming  H-lB-dependent)  to 
file  new  LCAs  if  they  wish  to  petition 
for  new  H-lB  nonimmigrants  or  seek 
extension  of  existing  H-lB  visas  after 
the  date  they  become  H-1  B-dependent 
The  proposal  contemplated  that  non-H- 
1  B-dependent  employers  whose  status 
remained  unchanged  would  not  be 
required  to  file  new  LCAs. 

The  NPRM  discussed  the  timing  and 
frequency  of  employers'  determinations 
of  their  H-lB-dependency  or  non- 
dependency  status.  The  Department 
recognized  that  the  make-up  of  an 
employer's  workforce — and.  thus,  its  H- 
iB-dependency  status — could  change 
significantly  over  time.  The  Department 
therefore  suggested  that  an  emplover's 
status  would  need  to  be  redetermined  at 
appropriate  times,  and  reflected  in  the 
employers  actions,  in  order  for  the  new 
LCA  obligations  to  be  appropriately 
implemented  The  Department  proposed 
that  an  employer  would  be  required  to 
make  a  determination  of  its  status  not 
just  prior  to  or  on  the  effective  date  of 
the  regulation,  but  also  when  if  files  any 
new  LCA  or  H-lB  petition  (int  hiding 
extensions)  after  that  date.  Thus  a  non- 
dependent  employer  (i.e..  one  which  is 
not  H-1  B-dependent  on  the  effective 
date  of  the  Interim  Final  Rule  or  at  the 
time  an  LCA  is  filed)  would  have  a 
continuing  obligation  to  ensure  that,  if 
it  later  becomes  dependent  and  wishes 
to  file  new  H-lB  petitions  (or  seek 
extensions),  it  takes  steps  necessarv  to 
comply  with  the  requirements  of  the 
law  and  the  regulation.  The  NPRM 
further  stated  that  an  emplover  which  is 
H-1  B-dependent  and  files  an  LCA 
indicating  that  status,  but  later  becomes 


non-dependent,  would  not  be  required 
to  comply  with  the  attestation  elements 
applicable  to  dependent  emplovers  with 
res[)ect  to  anv  H-lB  workers  during  anv 
period  in  which  it  is  not  dependent. 

The  Department  also  described 
alternative  approaches  to  the  proposed 
tuning  of  dependency  determinations. 
sut:h  as  having  the  dependency'  update 
determined  on  a  set.  regular  basis  (e.^.. 
each  calendar  quarter)  or  limiting  the 
LCAs  validity  period  to  some  period 
shorter  than  the  current  three  years  (e.g.. 
90  or  180  days),  with  a  new  dependencv 
status  determination  made  in 
connection  with  each  new  LCA. 
The  NPRM  explained  that  the 
Department  believed  that,  as  a  practical 
matter,  the  continuing  obligation  of  the 
non-dependent  employer  to  ensure  that 
its  dependency  status  has  not  changed 
would  not  place  an  undue  burden  on 
employers.  P'or  most  program  users. 
their  status  as  non-dependent  would  be 
readily  apparent  and  they  would  have 
no  obligations  to  perform  the  full 
I  nmputations  or  to  file  new  LCAs.  (See 
discussion  of  "readilv  apparent"  status 
in  IV.B.l.  above). 

The  statements  by  Senator  Abraham 
and  Congressman  Smith  in  the 
(Aingressioniil  Record  are  silent 
regarding  the  effect  of  the  ACWIA 
provisions  on  existing  LCAs.  Both 
Senator  Abraham  and  Congressman 
Smith  simply  state,  regarding  the 
effective  date,  that  the  provisions  are 
effective  on  the  date  the  Secretary  issues 
final  regulations  to  carry  them  out.  144 
Cong   Rec.  8127.52  (Oct"  21.  1998);  144 
Cong.  Rec.  E2.325  (Nov.  14.  1998). 

Sixteen  commenters  responded  to 
various  aspects  of  these  NRPM 
proposals. 

Lleven  commenters  addressed  the 
Department's  proposal  to  invalidate  the 
LCAs  of  H-1  B-dependent  employers  for 
purposes  of  petitions  for  new  or 
extended  visas.  Four  commenters 
(Senators  Abraham  and  Graham,  AILA, 
ITAA,  and  Baton  Rouge  International, 
Inc.  (BRI))  challenged  the  Department's 
authoritv  to  invalidate  LCAs  alreadv  in 
effect.  Senator  Abraham  stated  that 
Congress  specified  in  ACWIA  that  the 
new  attestati(jn  requirements  would 
appiv  onlv  to  LCAs  filed  on  or  after  the 
date  of  tbt-  Departments  final 
regulations  Three  of  these  commenters 
(BRI,  AILA  and  ITAA)  also  asserted  that 
the  proposed  rule  would  he  invalid  as 
retroai  tive  rulemaking 

.\n  attornev  (Hammond) 
acknowledged  the  Department's  reasons 
for  its  proposal  as  legitimate  and  did  not 
challi'nge  the  Department's  authoritv  to 
invalidate  existing  LCAs;  but  questi(med 
thf  proposal  because  of  the  paperwork 
and  processing  burden  on  the 


Department  and  the  INS.  Hammond 
recommended  that,  instead  of 
invalidating  the  previously-certified 
LCA.  the  Department  and  INS  should 
require  an  affidavit,  mirroring  the 
dependent  employer  attestations,  on  any 
new  petitions  filed  using  "old"  LCA 
forms.  Hammond  further  recommended 
that  the  proposed  invalidation  of 
existing  LCAs  be  phased  in  over  a  six- 
month  period.  Another  attorney  (Latour) 
acknowledged  that  while  the  proposal 
was  burdensome,  there  seemed  to  be  no 
attractive  alternative  to  requiring  H-lB- 
dependent  employers  with  existing 
LCAs  to  file  new  LCAs  for  the  purpose 
of  filing  new  H-IB  nonimmigrant 
petitions.  Another  commenter 
(Simmons.  Ungar.  Helbush.  Steinburg  & 
Bright  (Simmons.  Ungar))  also 
recommended  a  phase-in  period  and 
suggested  a  three-  to  six-month  window 
for  filing  new  LCAs:  this  commenter 
expressed  concern  that  the  requirement 
of  immediate  new  LCAs  would  lead  to 
significant  disruptions  in  ongoing 
critical  projects. 

The  Department  has  carefullv 
considered  the  views  of  the  commenters 
who  asserted  that  the  proposed  rule 
would  be  contrary  to  the  meaning  of  the 
statute  or  invalid  as  retroactive 
rulemaking,  but  disagrees  with  their 
conclusions.  To  the  contran,-.  the 
proposed  rule  is  not  inconsistent  with 
the  language  of  the  ACWIA.  The  Act 
makes  the  new  attestation  elements 
apply  to  "an  application  filed  on  or  after 
the  date  final  regulations  are  first 
promulgated  to  carry  out  this 
[provision),  and  before  October  1. 
200(3|"  (the  "sunset"  date  having  been 
extended  ft-om  2001  until  2003  bv  the 
October  2000  Amendments).  The 
ACWIA  is  silent  regarding  the  timing  of 
the  employer's  determination  of  its 
dependency  status  or  the  effect  of  the 
ACWIA  an  previously  certified  LCAs. 
leaving  a  gap  to  be  filled  by  these  rules. 
See  Chevron  v.  .\atural  Resources 
Development  Council.  467  U.S.  837. 
842-43  (1984).  The  proposed  rule 
would  require  an  employer  to  make  that 
determination  when  and  if  it  seeks 
access  to  new  H-lB  workers  or  wishes 
to  extend  their  stay  in  the  United  States; 
if  the  employer  then  determines  it  is  H- 
1  B-dependent.  it  would  be  required  to 
file  a  new  LCA.  Under  the  ACWIA 
language,  such  new  LCAs  would  be 
subject  to  the  new  atte.station  elements. 

Given  the  significance  of  the  new- 
attestation  requirements  in  the  ACWIA. 
we  believe  it  is  reasonable  for  the 
Department  to  avoid  the  nullification  of 
these  requirements  by  issuing 
regulations  which  require  emplovers  to 
make  dependency  determinations  if 
they  choose  to  file  new  H-lB  petitions 


or  apply  to  extend  existing  visas  after 
the  effective  date  of  these  regulations. 
B-West  Imports.  Inc.  v.  U.S.,  880  F. 
Supp.  853.  863  (Ct.  Infl  Trade  1995), 
aff  d,  75  F.3d  633  (Fed.  Cir.  1996).  In 
this  connection,  the  Department  notes 
that  it  has  reviewed  LCAs  filed  since  the 
effective  date  of  the  ACWIA,  and  found 
that  many  employers  filed  LCAs  for 
numerous  H-lB  workers.  A  list  of  the 
20  users  in  each  region  which  filed 
LCAs  for  the  greatest  niunber  of  aliens 
in  the  period  October  1,  1998  through 
May  31, 1999,  showed  the  average 
number  of  workers  per  LCA  ranging 
from  one  worker  per  LCA  to  more  than 
500  per  LCA.  Out  of  the  top  20  users  in 
Region  I  (Boston),  for  example,  only 
three  employers  averaged  less  than  10 
workers  per  LCA,  while  eight  averaged 
50  or  more  per  LCA,  of  whom  fovu- 
averaged  100  or  more.  This  data 
supports  the  Department's  view  that — 
given  the  limited  time  these  recruitment 
and  non-displacement  obligations  will 
be  in  effect  and  the  three-year  validity 
period  of  the  LCAs — this  requirement  is 
necessary  to  effectuate  the  worker 
protection  provisions  applicable  to  H- 
iB-dependent  employers  and  willful 
violators. 

h  is  also  the  Department's  view  that 
the  regulation  would  not  be  invalid  as 
retroactive  rulemaking.  The  rule  does 
not  create  a  new  obligation,  impose  a 
new  duty  or  attach  a  new  disability  with 
respect  to  transactions  already  taken. 
See,  Landgrafv.  USI  Film  Products.  511 
U.S.  244,  269  (1994).  The  regulation 
does  not  change  the  standards  or 
consequences,  or  require  adjustments  or 
corrections,  for  completed  transactions. 
The  H-lB  visas  under  previously 
certified  LCAs  remain  valid  and  in 
effect,  and  the  prevailing  wage  and 
other  obligations  under  that  LCA 
continue  to  apply  to  those  visas.  New 
LCAs  are  required  only  for  H-lB- 
dependent  employers  and  willful 
violators  filing  new  H-lB  petitions  or 
applications  for  extension  of  existing 
visas.  See  Association  of  Accredited 
Cosmetology  Schools  v.  Alexander,  979 
F.2d  859.  865  (D.C.  Cir.  1992).  Nor  does 
the  rule  impair  vested  rights.  See 
Landgrafv.  USI  Film  Products,  511  U.S. 
at  269-71.  Furthermore,  the  LCA  itself 
is  only  the  first  step  by  an  employer  in 
applying  for  H-lB  visas,  and  for 
workers  in  seeking  to  enter  the  United 
States.  Even  after  the  LCA  is  certified, 
the  employer  has  no  vested  right  to  hire 
H-lB  nonimmigrants;  the  nonimmigrant 
in  turn  has  no  vested  right,  once  the 
petition  is  granted,  to  obtain  a  visa  or  to 
enter  the  countrv-  Joseph  v.  London,  679 
F.2d  113.  115  (7th  Cir.  1982).  See  Pine 
Tree  Medical  Associates  v.  Secretary  of 


Health  and  Human  Services,  127  F.3d 
118.  122  (1st  Cir.  1997). 

The  Department  wishes  to  emphasize 
that  an  LCA  certified  prior  to  this  Rule 
will  continue  in  effect  for  the  vast 
majority  of  program  users  who  are  not 
H-1  B-dependent.  Furthermore,  such 
LCAs  will  remain  in  effect  for  H-lB- 
dependent  employers  and  willful 
violators  except  that  they  may  not  be 
used  to  support  new  H-lB  petitions  or 
applications  for  extension  of  status. 
Thus,  for  example,  the  prevailing  wage 
rate  and  obligation  under  the  "old"  LCA 
would  remain  in  effect  even  for  H-lB- 
dependent  employers  and  willful 
violators  with  respect  to  any  H-lB 
workers  supported  by  the  "old"  LCA.  A 
new  LCA  (and  new  wage  rate)  would  be 
necessary  only  where  an  H-lB- 
dependent  employer  wants  to  petition 
for  new  workers  or  request  extensions 
for  existing  workers  (who  would 
typically  require  a  new  LCA  in  any 
event). 

The  Department  has  also  considered 
the  suggestion  by  some  commenters  that 
the  requirement  of  new  LCAs  be  phased 
in  over  some  period  of  weeks  or  months 
following  the  issuance  of  this  rule. 
However,  the  Department  is  confined  by 
the  ACWIA  language  prescribing  that 
the  obligations  are  effective  for  LCAs 
that  are  filed  on  or  after  the  date  this 
rule  is  promulgated.  Further,  the 
Department  is  aware  that  the  new 
attestation  elements  will  be  effective 
only  with  respect  to  LCAs  that  are  filed 
during  a  relatively  short  period  (i.e., 
until  October  1,  2003,  the  "sunset"  date 
as  extended  by  the  October  2000 
Amendments).  We  have,  therefore, 
concluded  that  it  would  be  contrary  to 
the  language  and  purposes  of  the 
legislation  to  provide  an  additional 
phase-in  period  which  would  have  the 
effect  of  restricting  an  already  limited 
period  for  the  application  of  the  new- 
attestation  elements.  The  Department 
notes  that  employers  have  already  had 
considerable  time  to  prepare  for  the 
ACWIA  provisions  since  their 
enactment  on  October  21.  1998,  and  the 
publication  of  the  NPRM  on  Januar\-  5, 

1999. 
The  Department  understands  that  INS 

plans  to  modif\'  its  petition  form  to 
obtain  information  about  a  petitioner's 
H-lB-dependency  status,  and  in  its 
adjudication  of  H-lB  petitions,  will 
review  LCAs  filed  by  dependent 
employers  to  ensure  that  the  LCA 
reflects  the  employer's  status  as  set  forth 
on  the  petition.  Thus,  it  is  the 
Department's  expectation  that  if  a 
dependent  employer  seeks  to  support  an 
H-lB  petition  with  an  LCA  which  does 
not  identif\'  itself  as  H-1  B-dependent 
and  attest  to  the  new  attestation 


elements  for  dependent  employers.  INS 
will  advise  the  employer  that  it  must 
obtain  a  new  LCA. 

Nine  commenters  addressed  the 
Department's  proposal  concerning  the 
timing  or  frequency  of  the  employer's 
determination  of  its  H-lB  dependency 
status. 

One  commenter  (AILA)  supported  the 
Department's  proposal  that  the 
dependency  determination  be  made 
each  time  an  LCA  is  used  by  the 
employer  in  support  of  an  H-lB 
petition.  Four  commenters  (AFL-CIO, 
AOTA.  APTA.  and  AILA)  supported 
requiring  that  employers  determine 
dependency  when  filing  an  LCA. 

Five  commenters  (Intel,  Computec 
International  Resources  (Computec), 
ACIP,  Semiconductor  Industry 
Association  (SLA),  and  ITAA)  objected 
to  the  Department's  proposal  requiring 
employers  to  make  dependency 
determinations  when  filing  an  LCA  or 
H-lB  petition;  they  viewed  the 
requirement  as  unrealistic  and 
burdensome.  SLA  and  ITAA  suggested 
annual  dependency  determinations. 
ACIP  suggested  that  determinations  be 
made  annually  or  at  the  time  there  is  a 
large  increase  in  H-lB  staff.  Intel  and 
Computec  suggested  that  dependency  be 
determined  on  a  quarterly  basis,  and 
Intel  stated  its  view  that  an  employer's 
dependency  will  not  change  from  one 
filing  to  another. 

Having  considered  the  varving  views 
of  the  commenters,  the  Department  has 
concluded  that  the  proposed  approach 
is  appropriate  in  that  it  achieves  the 
purposes  of  the  Act  while  not  imposing 
an  unreasonable  burden.  No  employer 
will  be  required  to  make  a 
determination  of  its  dependency  status 
unless  it  wishes  to  file  petitions  for  new 
workers  or  to  seek  extension  on  the 
visas  of  existing  workers  (i.e..  the 
determination  is  required  only  when  an 
employer  seeks  access  to  H-lB  workers, 
on  either  new  visas  or  extended  visas — 
which  typically  require  a  new  LCA  in 
anv  event).  The  Department  believes 
that  the  vast  majority  of  the  employers 
using  the  H-lB  program  are  non- 
dependent  and  that  for  both  dependent 
and  non-dependent  employers,  their 
status  would  be  readily  apparent  (see 
discussion  of  "snap  shot"  determination 
in  IV.B.l.  above).  Further,  the 
Department  anticipates  that  the  status  of 
most  employers  would  be  unlikely  to 
change,  whether  that  status  be 
dependent  or  non-dependent.  At  the 
same  time,  however,  the  Department 
considers  the  new  attestation  provisions 
to  be  important  and  believes  the 
purposes  of  these  provisions  cannot  be 
satisfied  if  an  employer  is  permitted  to 
continue  to  use  an  LCA  for  non- 
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dependent  employers  if  its  status 
changes. 

Three  cnmmenters  responded  to  the 
Department's  alternative  suggestion  that 
the  validity  period  of  an  LCA  might  be 
shortened  from  the  current  rule's 
maximum  period  of  three  vears.  The 
.■\FL-CIO  recommended  that  the  LCA 
validity  period  be  shortened  to  six 
months  AOTA  recommended  a 
quarterly  (three-month)  filing 
requirement.  BRI  opposed  the  reduction 
of  the  LCA  validity  period,  asserting 
that  quarterly  or  semi-annual  LCAs 
would  overburden  and  backlog 
administering  agencies. 

The  Department  considered  the 
comments  pertaining  to  the  possibiiitv 
of  reducing  the  validity-  period  of  the 
LCA  However,  we  see  no  advantage 
that  would  outweigh  the  significant 
increase  in  the  burden  on  employers 
and  government  agencies  due  to  the 
repeated  submissions  of  new  LCAs 
upon  the  expiration  of  short-lived  LCAs. 
Therefore,  the  Interim  Final  Rule  does 
not  make  any  reduction  of  the  LCA 
validity  period  of  three  vears. 

.After  consideration  of  all  these 
comments,  the  Interim  Final  Rule.  ,it 
§655  7.3H(c)  and  (g).  adopts  the  proposal 
that  H-lB-dependent  emplovers  bt; 
required  to  file  a  new  LCA  if  thev  wish 
to  file  new  H-lB  petitions,  or 
extensions  of  status,  after  the  effective 
date  of  the  regulations.  In  addition,  if  a 
non-dependent  employer  becomes 
dependent  after  the  effective  date  of  the 
regulations  and  wishes  to  file  new  H-lB 
petitions  or  extensions  of  status,  it  must 
file  a  new  LCA  attesting  that  it  is 
dependent  and  agreeing  to  the  new 
attestation  requirements  for  H-lB- 
dependent  employers.  Thus  an 
employer  must  consider  and  attest  tf)  its 
dependency  status  each  time  it  files  a 
new  LCA;  similarly,  as  discussed  below. 
an  employer  seeking  to  file  a  new  H-lB 
petition,  or  seeking  an  extension  of 
status,  must  use  an  LCA  in  support  of 
the  petition  that  accurately  attests  as  to 
its  dependency  status  at  the  time  it  files 
the  petition  An  H-lB  emplover  that 
changes  its  status  to  non-dependent  but 
wishes  to  petition  for  additional  H-lB 
nonimmigrants  or  extensions  of  stav 
using  an  approved  "dependent"  LC.\ 
continues  to  be  bound  b\  the 
dependent-employer  attestation 
requirements  unless  it  files  a  new  LCA 
attesting  to  its  non-dependencv. 

3.  What  Kind  of  Records  are  Required 
Concerning  the  H-lB  Dependency 
Determination'  (§b55. 7.36(d) I 

The  Department,  in  the  NPRM. 
discussed  the  issue  of  what  records,  if 
any.  the  employer  would  be  required  to 
create  and  retain  concerning  its 


dependency  determination(s).  The 
Department  proposed  that 
documentation  be  created  and  retained 
only  when  an  employer's  non- 
dependent  status  is  not  readily 
apparent.  On  the  other  hand,  the 
Department  also  proposed  that  if  the 
employer's  dependency  status  is 
"readily  apparent  "  (either  dependent  or 
not  dependent),  no  records  would  need 
to  be  made  or  retained.  The  Department 
sought  comments  on  whether  there 
should  be  an  explicit  standard  for  when 
the  employer's  status  is  "readilv 
apparent  '  (See  discussion  of  'snap 
shot"  determination  in  IV.B.l.  above). 
Further,  the  Department  proposed  that  if 
the  employer's  dependency  status 
changes,  the  employer  should  retain 
records  in  the  public  access  file 
reflecting  the  change  and,  if  the  change 
of  status  is  from  dependent  to  non- 
dependent,  the  public  access  file  must 
show  the  underlying  computation. 
Finally,  the  Department  requested 
comments  on  the  feasibility  and 
appropriateness  of  the  regulation 
specifying  that  no  records  are  required 
if  the  dependency  determination  could 
be  made  from  publicly  available  records 
and,  if  so,  what  public  records  are 
generally  available  for  this  purpose. 

The  Department  received  13 
comments  on  these  proposals. 

Kirkpatrick  &  Lockhart.  Latour  and 
A()T.\  supported  the  NPRM  proposals. 
The  .■\FL-CIC).  Rubin  &  Dornbaum,  and 
White  Consolidated  Industries 
suggested  that  all  employers  be  required 
to  document  not  only  their  status  but 
also  the  underlying  mathematical 
computations.  .\ILA  stated  that  the 
Department  should  not  require 
recordkeeping  of  the  calculation  by  any 
employer,  but  especially  it  should  not 
require  non-dependent  emplovers  to 
retain  dependency  documentaticm  and 
keep  it  in  public  access  files.  Intel  and 
ACE  agreed  with  the  proposal  that  no 
record  needs  to  be  kept  where  the 
employers  non-dependent  status  is 
readily  apparent  I'TAA  suggested  that 
the  regulation  should  prescribe  a  brigtit 
line  test  to  show  when  employers  are 
required  to  create  and  maintain  records, 
and  that  no  records  at  all  should  he 
required  of  employers  that  concede  that 
they  are  H-lB-dependent.  ACIP 
suggested  that  the  Department  should 
advise  employers  how  long  thev  are  to 
keep  records  and  should  allow 
emplovers  five  working  days  to  produce 
their  dependency  status  records  in  the 
event  of  an  investigation.  Rapidigm 
suggested  that  the  records  used  to  make 
the  dependency  determination  should 
be  made  accessible  to  the  Department 
on  a  quarterly  basis.  Computec 
suggested  that  an  employer  be  required 


to  keep  dependency  records  in  only  one 
location  (apparently  based  on  the 
misunderstanding  that  public  access 
files  must  be  maintained  in  numerous 
locations). 

Having  taken  into  consideration  all  of 
the  commenters'  varied  views 
pertaining  to  the  creation  and  retention 
of  documentation  regarding  the 
determination  of  dependency  status,  the 
Department  has  concluded  that 
modification  of  the  proposal  is 
appropriate  to  achieve  the  purposes  of 
the  ACWIA  while  avoiding  unnecessarv' 
burdens  on  employers.  The  Department 
first  notes  that  for  the  vast  majority  of 
employers  using  the  H-lB  program, 
their  dependency  status  (either  non- 
dependent  or  H-lB-dependent)  will  be 
obvious  and  stable  and  they,  therefore, 
will  have  no  documentation  burden;  a 
small  number  of  employers  with 
"borderline"  status  or  changing  status 
will  be  required  to  document  their 
determinations  of  status  and/or  their 
changes  of  status,  but  the 
documentation  burden  will  be  minimal. 

The  Interim  Final  Rule  requires  that 
employers  determine  their  dependency 
status  the  first  time  after  the  Rule  is  in 
effect  that  they  file  an  LCA  or  an  H-lB 
petition  or  extension  under  an  existing 
LCA.  Employers  may  use  the  "snap 
shot"  test  to  determine  if  their 
dependency  status  is  readily  apparent, 
but  must  do  the  full  computation  if  the 
number  of  H-lB  workers  divided  by  the 
number  of  full-time  workers  in  their 
workforce  is  more  than  0.15,  and  must 
retain  a  copy  of  the  full  computation  if 
they  then  conclude  that  they  are  not  H- 
iB-dependent.  The  regulations  do  not 
require  that  an  employer  do  the 
computation,  but  do  require  that  the 
employer  consider  its  status,  each  time 
thereafter  that  an  LCA  or  H-lB  petition 
is  filed;  the  employer  must  attest  as  to 
its  status  on  each  LCA.  and  may  not  use 
a  non-dependent  LCA  to  support  new 
H-lB  petitions  or  requests  for 
extensions  if  its  status  changes  from 
non-dependent  to  dependent. 
Furthermore,  we  understand  that 
employers  will  be  required  to  indicate 
their  status  on  each  H-lB  petition  or 
extension  filed  with  INS.  Thus  it  is 
important  that  employers  remain 
cognizant  of  their  dependency  and  do  a 
recheck  of  their  dependency  status  if  the 
make-up  of  their  work  force  changes 
sufficiently  that  their  status  might 
possibly  change. 

If  an  employer  changes  .status  from 
dependent  to  non-dependent,  the 
employer  will  be  required  to  retain  a 
copy  of  the  full  computation  of  its 
status.  The  Interim  Final  Rule  also 
requires  a  recheck  of  dependency 
(whether  the  "snap  shot  "  test  or  the  full 


computation)  if  there  is  a  change  in 
corporate  status,  as  discussed  in  IV.A, 
above.  In  addition,  the  Rule  provides 
that  if  an  employer  utilizes  the  IRC 
single-employer  test  to  determine 
dependency,  it  must  maintain  records 
documenting  what  entities  are  included 
in  the  single  employer,  as  well  as  the 
computation  performed  (whether  the 
"snap  shot"  or  full  computation), 
showing  the  number  of  workers 
employed  by  each  entity  who  are 
included  in  the  numerator  and 
denominator  of  the  equation.  It  is 
important  that  such  employer  retain 
copies  of  the  records  necessary  to 
support  the  computation  or  be  able  to 
provide  such  records  in  the  event  of  an 
investigation,  since  the  records  may  not 
all  be  under  its  control.  Finally,  if  an 
employer  includes  workers  in  its 
computation  who  do  not  appear  as 
employees  on  its  payroll,  the  employer 
must  keep  a  record  of  its  computation 
(whether  the  "snap  shot"  or  the  full 
computation)  and  be  able  to  substantiate 
its  determination  that  the  workers  are  its 
employees. 

The  Department  has  concluded  that  it 
is  not  necessary,  however,  to  include 
either  the  computations  or  a  summary  of 
the  computations  in  the  public  access 
file.  The  Department  believes  that  the 
notation  on  the  LCAs  as  to  dependency 
status  constitutes  the  information 
necessary  for  the  public.  In  addition,  the 
Interim  Final  Rule,  at  §655. 736(d)(7), 
requires  the  employer  to  include  a 
notation  in  the  public  access  file  listing 
any  other  entities  which  are  considered 
to  be  part  of  a  "single  employer"  for 
purposes  of  the  dependency 
determination.  Further,  all  employers 
are  required  to  retain  copies  of  H-lB 
petitions  and  requests  for  extensions 
filed  with  INS  and  to  make  petitions 
and  payroll  records  available  to  the 
Department  in  the  event  of  an 
investigation. 

The  current  regulation  contains 
guidance  that  meets  the  concerns  of 
some  commenters  pertaining  to  location 
of  public  access  files  and  the  length  of 
time  that  records  must  be  retained. 
Section  655.760(a)  directs  the  employer 
to  make  a  public  access  file  available  in 
either  of  two  locations  (its  principal 
place  of  business  in  the  U.S.  or  at  the 
worksite)  and  describes  the  required 
contents  of  the  file.  The  regulation  does 
not  mandate  a  separate  file  for  each  H- 
IB  worker  or  for  each  LCA.  If  the 
employer  maintains  one  public  access 
file  for  all  of  its  LCAs,  documentation 
specific  to  an  LCA  should  be  attached 
to  the  respective  LCAs  in  the  file;  where 
documentation  is  common  to  all  LCAs, 
only  one  document  need  be  retained  in 
the  file.  The  record  retention  period  is 


set  forth  in  §  655.760(c).  which  has  been 
clarified  to  require  that  records  be 
retained  for  one  year  beyond  the  last 
date  on  which  any  H-lB  nonimmigrant 
is  employed  under  the  LCA  or,  if  no 
nonimmigrants  were  employed  under 
the  LCA.  one  year  from  the  date  the  LCA 
expired  or  was  withdrawn.  The 
regulation  further  requires  that  payroll 
records  be  retained  for  a  period  of  three 
years  from  the  date(s)  of  the  creation  of 
the  record(s).  If  there  is  an  enforcement 
action,  records  shall  be  retained  until 
the  enforcement  proceeding  is 
completed. 

With  respect  to  the  suggestion  that  the 
regulations  allow  employers  five 
working  days  to  produce  records  as  to 
dependency  status,  the  Department* 
believes  that  such  a  provision  in  the 
regulations  is  unnecessarv'.  Wage-Hour 
district  offices  commonly  make 
appointments  with  employers  before  an 
investigation  commences,  thereby 
allowing  employers  time  to  produce 
necessary  records.  For  employers  who 
are  required  to  make  and  retain 
computations  of  their  dependency 
status,  the  Department  would  anticipate 
that  the  computations  would  be 
provided  promptly  to  Wage-Hour. 
Wage-Hour  will  allow  employers 
reasonable  time  to  gather  back-up 
documentation  needed  to  support  the 
computation,  or  for  Wage-Hour  to  make 
the  computation  if  none  has  been  made 
by  the  employer,  taking  into 
consideration  the  fact  that  the  statute 
provides  that  the  investigation  is  to  be 
completed  within  30  days. 

4.  What  Information  Will  Be  Required 
on  the  LCA  Regarding  an  Employer's 
Status  as  H-lB  Dependent? 
(§  655.736(e)) 

The  Department  proposed  in  the 
NPRM  that  the  revised  attestation  form 
(LCA).  at  a  minimum,  would  require 
that  every  employer  which  is  H-lB- 
dependent  at  the  time  it  files  an  LCA. 
affirmatively  acknowledge  its  status  and 
obligations  by  checking  a  box  on  the 
LCA  attesting  to  its  dependency  and  its 
compliance  with  the  additional 
attestation  requirements  concerning 
non-displacement  and  recruitment  of 
U.S.  workers.  With  respect  to  an 
employer  which  is  not  H-lB-dependent 
at  the  time  it  files  an  LCA,  the  NPRM 
set  out  three  alternatives  for  the  LCA 
form: 

1.  The  employer  would  expressly 
attest  that  it  is  not  H-lB-dependent  and 
that  if  it  later  becomes  dependent,  it 
will  comply  with  the  additional 
attestation  reauirements:  or 

2.  The  employer  would  not  have  to 
attest  that  it  is  not  dependent,  but  the 
LCA  would  clearly  state — and  by 


signing  the  form  the  employer  would 
agree — that  the  employer  is  required  to 
comply  with  the  additional  attestation 
requirements  if  it  does  become 
dependent;  or 

3.  The  employer  would  not  have  to 
attest  that  it  is  not  dependent,  but  the 
LCA  would  clearly  state  that  it  could 
not  be  used  in  support  of  any  H-lB 
petition  filed  after  the  employer  became 
dependent. 

The  NPRM  included  a  draft  revision 
of  the  LCA  form,  which  included  a 
"box  "  for  the  employer's 
acknowledgment  of  H-lB-dependent 
status  but  no  "box  "  regarding  non- 
dependent  status.  The  draft  also 
included  a  "box  "  for  the  employer  to 
indicate  that  the  LCA  would  be  used 
only  for  "exempt"  H-lB  workers,  as 
well  as  a  "box"  for  the  employer's 
acknowledgment  of  a  finding  of  a 
willful  violation  or  misrepresentation  of 
material  fact. 

Thirty-two  commenters.  including  20 
members  of  the  general  public, 
responded  to  the  Department's 
proposals.  The  majority  of  commenters 
endorsed  the  "check  box  "  approach  for 
the  LCA  and  favored  the  use  of  an  LCA 
form  which  clearly  reflects  the 
employer's  status  and  obligations.  For 
example.  Intel  stated  that  "(bjy  checking 
a  box.  it  will  clearly  be  evident  whether 
an  employer  is  dependent  or  non- 
dependent.  "  The  majority  of 
commenters  (each  of  the  20  individuals, 
the  AFL-CIO,  Kirkpatrick  &  Lockhart. 
Latour.  the  Institute  of  Electrical  and 
Electronics  Engineers  (IEEE),  and  the 
American  Engineering  Association 
(AEA))  suggested  that  all  employers  be 
required  explicitly  to  attest  to  their 
status  as  dependent  or  non-dependent 
when  filing  LCAs.  Three  commenters 
(APTA.  ITAA.  and  Cooley  Godward) 
endorsed  NPRM  proposed  alternative  2. 
BRI  favored  either  option  1  or  option  2. 
ITAA  suggested  that  non-dependent 
emplovers  should  not  be  required  to 
check  any  boxes,  but  should  be  given 
separate  LCA  forms.  AILA  suggested 
that  an  employer  intending  to  use  the 
LCA  only  for  "exempt"  H-lB  workers 
should  be  allowed  to  check  a  single  box 
indicating  that  intention  and  not  be 
required  to  take  any  action  with  regard 
to  determining  H-lB-dependency  or 
marking  any  boxes  on  the  LCA  as  to 
dependency  status.  Several  other 
commenters  supported  the  proposal  that 
the  LCA  should  have  a  method  by 
which  the  employer  could  explicitly 
designate  that  the  LCA  will  be  used 
exclusively  for  exempt  H-lB  workers. 
Two  commenters  (Intel)  recommended 
that  employers  check  one  of  three  boxes, 
but  suggested  different  approaches  than 
those  offered  in  die  NPRM.  Intel 
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suggested  that  enipli)\ors  bt-  given  three 
"boxes":  (1)  Nlon-dopenileat:  (2) 
Dependent  filing  for  exempt  workers; 
and  (3)  Dependent  filing  for  non-exempt 
workers.  AILA  suggested  three  different 
"boxes":  (1)  The  LCA  is  used  only  for 
exempt  workers  and  no  additional 
attestations  are  made;  (2)  The  employer 
is  non-dependent  and  no  additional 
attestations  are  required,  and  (  M  The 
employer  is  H-lB-dependent.  the 
workers  sought  are  non-exempt,  and  the 
employer  makes  the  additional 
attestations,  ACIP  suggested  that 
separate  LCAs  be  developed:  one  for 
non-dependent  employers  and 
dependent  employers  hiring  exempt 
workers,  and  another  for  dependent 
employers  and  willful  violators.  With 
regard  to  the  employers  historv 
concerning  finding(s)  of  willhil 
violations  or  misrepresentations  of 
material  fact,  the  lEPIE  urged  that  then- 
be  an  additional  "box"  bv  which  the 
employer  could  attest  to  the  absence  of 
such  finding(s)  (the  draft  form  having 
only  a  "box"  to  show  that  there  was 
such  a  finding). 

The  Department  has  reviewed  all  of 
the  comments  and  has  determined  that 
the  proposed  regulation  and  L(^A 
revision  will  be  modified  along  the  lines 
recommended  by  Intel.  In  light  of  the 
strong  views  of  the  majority  of  the 
commenters,  the  LC"A  will  require  that 
every  employer  mark  a  "box"  to 
explicitly  designate  its  status  as  either 
H-lB  dependent  or  non-dependent.  The 
LCA  will  also  provide  a  "box"  bv  which 
an  H-lB-dependent  employer  can 
designate  that  it  will  use  the  LCA  only 
for  exempt  workers.  If  is  our 
understanding  that  if  the  latter    box"  is 
marked,  the  INS  will  examine  each 
petition  supported  bv  the  LCA  to 
determine  whether  the  beneficiary  is 
"exempt"  (see  discussion  in  IV.(;, 
below).  After  careful  consideration,  the 
Department  has  concluded  that  it  would 
not  be  appropriate  or  feasible  to  allow 
all  employers  to  mark  only  a    box"  for 
exempt  workers  and  then  make  no 
further  determinations  or  designations 
as  to  dependent  status  as  suggested  bv 
AILA  and  ITAA.  because  such  an 
approach  would  impose  an 
unreasonable  administrative  burden  on 
the  INS  in  examining  the  exempt  status 
of  workers  employed  by  the  vast 
majority  of  employers  which  are  non- 
dependent.  The  Department  believes 
that  the  burden  of  determining 
dependent  status  under  the  Interim 
Final  Rule  is  minimal,  especially  for  the 
vast  majority  of  employers  whose  status 
is  readily  apparent,  and  that  it  is  not 
uiueasonable  to  require  such  employers 


to  attest  as  to  their  non-dependent 
status 

In  the  event  that  an  employer's 
dependent:y  status  changes  (either  to 
dependent  or  to  non-dependent)  after 
the  L(;A  is  filed  and  the  LCA  therefore 
no  longer  accurately  reflects  that  status, 
a  new  LCA  designating  the  new  status 
would  have  to  be  filed  if  the  employer 
wants  to  seek  access  to  H-lB  workers 
through  either  new  petitions  or  requests 
for  extensions  (see  discussion  in  IV. B. 2. 
above).  Similarly,  an  employer  which 
attests  that  it  will  use  an  LCA  only  for 
exempt  workers  may  not  use  the  LCA 
for  non-exempt  workers.  Howevtir,  the 
L(]A  will  provide  that  in  the  event  an 
employer  violates  these  provisions — by 
utilizing  an  LCA  attesting  that  it  is  non- 
dependent  when  in  fact  it  is  dependent, 
or  by  utilizing  an  LC^A  for  non-exempt 
workers  where  it  has  attested  that  it  will 
only  be  used  for  exempt  workers — the 
employer  will  be  bound  bv  the 
attestation  requirements  for  dependent 
employers. 

5  What  Changes  Are  Being 
Implemented  on  the  Labor  Condition 
Application  Form  and  the  Department's 
Fnuessing  Procedures?  (§ 655.720  and 
§655  730) 

In  the  NPRM.  the  Department 
provided  advance  public  notice  of  an 
anticipated  change  in  the  existing 
sv.stem  for  processing  LCAs.  Such 
applications  were  previously  required  to 
be  submitted  by  US  mail.  FAX,  or 
private  carrier,  to  one  of  10  ETA 
regional  offices,  as  delineated  in 
§655.720.  Since  March  of  1999.  the 
Departnu-nt  has  been  (jperating  a  pilot 
program  involving  the  automated 
processing  of  LCAs.  Although  the 
Department  encountered  a  number  of 
technical  problems  throughcjut  the 
operation  of  the  national  pilot,  we 
belitne  that  these  problems  have  been 
resolved.  Despite  these  temporar\' 
setbacks,  the  program  thus  far  has 
generally  pro\en  to  be  successful. 
Therefore,  the  Department  intends  to 
fully  implem«nt  the  automated 
processing  of  all  LCAs  submitted  by 
employers  of  H-lB  nonimmigrants. 

The  transition  to  the  automated 
system  will  occur  on  February  5.  2001, 
the  date  on  which  the  relevant  sections 
of  this  Rule  (*?§  655.720  and  655.721) 
become  applicable  as  stated  in  the 
DATES  provision  of  this  Preamble. 
B€H:ause  the  new  system  requires  ETA  to 
create  appropriate  software,  obtain 
necessary  hardware  (including 
telt^phone  lines,  scanners,  and  other 
facilities),  and  obtain  and  train  new- 
staff,  as  well  as  conduct  field  trials  to 
verif>  the  reliability  of  the  system  once 
it  is  in  place,  the  Department  has 


concluded  that  it  will  not  be  feasible  for 
the  system  to  be  operable  before 
February  5.  2001.  This  delay  in  the 
applicability  of  the  new  system  will  also 
enable  ETA  to  process  all  "old"  LCAs 
which  may  be  in  queue  in  the  current 
.system  (including  the  current  FAX-back 
system)  on  the  effective  date  of  the 
Interim  Final  Rule.  During  the  interval 
between  the  effective  date  of  the  Interim 
Final  Rule  (January  19,  2001)  and  the 
applicability  date  of  the  new  system 
(February  5.  2001),  LCAs  will  not  be 
accepted  by  FAX  but  must,  instead,  be 
submitted  in  hard  copy.  The 
Department  recognizes  that  this  hard 
copy  filing  will  be  an  inconvenience  to 
employers,  but  we  anticipate  that  this 
short-term  inconvenience  will  be  fully 
offset  by  the  increased  efficiency  and 
reliability  of  the  automated  system 
which  will  be  available  after  February  5, 
2001. 

On  the  effective  date  of  this  Interim 
Final  Rule,  January  19,  2001,  the  revised 
version  of  Form  ETA  9035  will  become 
the  sole  form  for  use  by  employers  and 
their  attorneys;  thereafter,  prior  versions 
of  the  Form  ETA  9035  will  not  be 
accepted  for  processing.  The  redesigned 
Form  ETA  9035  is  being  published  as  an 
appendix  to  this  Rule.  Note  that  Form 
ETA  9035  no  longer  contains  the  full 
statements  of  the  attestations  required 
by  the  Act  and  the  regulations.  Rather, 
these  statements,  together  with  the 
instructions  for  filling  out  the  form,  are 
contained  in  the  new  cover  pages.  Form 
ETA  9035CP.  and  incorporated  by 
reference  in  Form  ETA  9035.  The 
employer,  through  its  designated 
official,  is  required  to  read  the 
attestation  statements  set  forth  in  the 
cover  pages  and  indicate  on  the  Form 
ETA  9035  its  concurrence  with  the 
statements  in  Form  ETA  9035CP. 

The  revised  form  is  to  be  completed 
with  a  program  that  will  be  made 
available  for  download  from  the 
Department's  World  Wide  Web  site  at 
http://ows.doleta.gov.  For  those 
employers  who  are  unable  to  or  choose 
not  to  use  the  form-fill  program  to 
complete  the  form,  a  blank  hard  copy  of 
the  form  will  also  be  available  from  any 
ETA  regional  office.  The  hard-copy 
forms  may  still  be  typewritten  or 
completed  by  hand. 

During  the  interim  period  as 
described  above,  the  LCA  may  be 
submitted  in  hard  cony  by  U.S.  mail  or 
private  carrier.  After  February  5,  2001, 
the  LCA  may  be  submitted  in  hard  copy 
by  U.S.  mail  to  the  ETA  Application 
Processing  Center  at  the  P.O.  Box 
address  identified  in  §  655.720(b)  of  the 
Interim  Final  Rule;  delivery  by  private 
carrier  will  no  longer  be  allowed 
because  such  carriers  cannot  deliver 


items  to  U.S.  Post  Office  boxes  such  as 
the  address  of  the  Processing  Center. 
Alternatively,  after  the  automated 
processing  system  becomes  applicable 
on  February  5,  2001,  the  LCA  may  be 
submitted  by  FAX  transmission  to  a  toll- 
free  1-800  number  (1-800-397-0478), 
which  will  route  incoming  FAXes  to  an 
automated  servicing  center. 

The  automated  processing  system  will 
electronically  scan  the  incoming 
facsimile,  extract  the  information 
contained  in  the  application,  record  the 
information  in  a  database,  and  make  the 
appropriate  determination  to  certify  or 
to  reject  the  application.  LCAs  that  are 
mailed  to  ETA  will  be  electronically 
scanned  and  entered  into  the  automated 
processing  system.  As  imder  the  ciurent 
manually-operated  system,  the 
application  will  be  certified  and  FAXed 
(or  mailed)  back  to  the  submitter  if  the 
appropriate  boxes  are  checked,  the 
required  information  is  provided  on  the 
form,  and  the  form  has  been  signed  and 
dated  by  the  employer.  If  the  form  is 
incomplete  or  contains  obvious 
inaccuracies,  it  will  be  rejected  and  sent 
back  to  the  submitter  with  an  addendum 
that  identifies  the  deficiencies  in  the 
application. 

At  the  present  time,  the  ETA  Web  Site 
at  http.y/oivs.do/eta.gov  lists  the 
submission  date  of  the  LCAs  that  the 
computer  is  currently  processing.  If  the 
employer  has  submitted  an  LCA  and  has 
not  received  a  response  after  a 
reasonable  period  of  time  has  elapsed 
(e.g.,  seven  working  days),  it  is 
suggested  that  the  employer  check  the 
ETA  Web  Site,  and  if  it  indicates  a 
current  processing  date  which  is  later 
than  the  date  on  which  the  employer 
submitted  the  LCA,  either  re-submit  the 
application  (if  using  the  automated 
system  after  February  5,  2001,  re- 
FAXing  to  the  1-800  qumber  identified 
above)  or  call  the  information  number 
listed  on  the  Web  Site.  The  employer 
should  not,  however,  submit 
unnecessary  duplicates  of  an  original 
application  (e.g..  by  FAXing  the 
application  to  the  LCAFAX  system  and 
also  mailing  a  hard  copy  of  the 
application,  or  by  re-FAXing  the 
application  before  seven  days  have 
passed).  The  Department  will  provide 
user  support  in  the  form  of  a  help  line 
for  employers  to  call  to  verify  that  the 
system  is  up  and  rurming.  and  to  obtain 
other  information  such  as  the  date  of 
receipt  of  LCAs  that  are  currently  being 
processed  by  ETA  staff  designated  for 
the  H-lB  program.  However,  given  the 
architecture  of  the  LCAFAX  system,  it 
will  be  technologically  infeasible  for 
ETA  to  verify  receipt  of  a  particular 
LCA. 


The  Department  received  10 
comments  on  the  proposed  form  and 
automated  processing  system.  Most 
commenters  generally  favored  the 
Department's  proposal  but  expressed 
the  desire  that  it  be  thoroughly  tested 
before  being  implemented  on  a 
nationwide  basis.  We  believe  that  the 
system  has  had  an  extensive  pilot  test. 
In  Fiscal  Year  2000  alone  (October  1 , 
1999  through  September  30,  2000).  the 
Department  processed  nearly  300.000 
applications  using  the  automated 
system.  Since  the  inception  of  the 
system  in  March  of  1999,  each  of  the 
two  nodes  of  the  system  has  processed 
over  200,000  applications.  While  a 
number  of  technical  problems  have  been 
encountered,  the  Department  is 
confident  that  the  system  should  be 
fully  implemented. 

Six  conunenters  were  critical  of  the 
Department  for  not  producing  a  version 
of  the  form-fill  program  that  will  run  on 
the  Apple  Macintosh  operating  system. 
The  program  that  was  utilized  during 
the  pilot  test  was  a  Windows-based 
program  that  ran  only  on  computers 
with  a  Windows  operating  system. 
These  commenters  urged  the 
Department  to  develop  a  version  of  the 
program  that  will  run  on  Macintosh 
computers  or,  alternatively,  to  use  a 
platform-neutral  format  such  as  Adobe 
Acrobat.  The  Department  agrees  with 
these  commenters  and  has  developed  a 
program  to  be  used  to  complete  the  form 
in  a  platform-neutral  format.  Adobe 
Acrobat.  This  software  will  be  widely 
distributed  and,  as  previously  stated, 
will  be  available  for  download  from 
multiple  locations  on  the  World  Wide 

Web. 

One  commenter  (ACIP)  expressed 
concern  that  since  much  of  the  print  on 
the  form  is  in  such  a  small  font,  the  form 
may  be  rendered  illegible  in  the  FAX 
transmission  process  from  the  attorney 
to  the  employer  to  the  automated 
processing  system. 

The  Department  is  aware  of  this 
potential  problem  and  has  identified 
technologies  that  would  allow  the  form 
to  be  transmitted  via  electronic  mail 
which  will  be  included  as  part  of  the 
program.  Under  this  scenario,  after  the 
employer's  attorney  or  agent  completes 
the  form  using  the  program,  the  form 
could  then  be  e-mailed  to  the  employer 
and  printed  out  for  the  employer's 
signature  and  subsequent  FAX 
transmittal  to  the  automated  processing 
system.  Thus,  the  form  F,\Xed  by  the 
employer  to  the  Department  would  still 
be  an  original  document.  The  pilot  test 
has  shown  that  documents  other  than  an 
original  (e.g.,  a  FAX  of  a  FAX)  are  often 
unable  to  be  read  properly  by  the  system 
and  their  submission  usually  results  in 


either  a  rejection  of  the  application  or  a 
notification  that  the  form  was  not  able 
to  be  read  bv  the  automated  system. 

Intel  and  ACIP  stated  that  the 
proposed  four-page  form  is  impractical 
to  "post"  to  satisfy  the  employer's 
obligation  of  notice  to  workers.  These 
commenters  suggested  that  the  form  be 
redesigned  so  that  all  of  the  information 
that  is  required  to  be  contained  in  the 
notice  (set  forth  at  §655.734(a)(l)(ii)) 
appear  on  the  same  page. 

The  Department  does  not  believe  this 
to  be  practical,  given  the  amount  of 
information  that  is  required  to  be 
contained  in  the  notice  and  the  amount 
of  space  taken  up  by  those  items  on  the 
form.  However,  the  Department  has 
modified  the  proposed  LCA  form, 
compressing  it  to  three  pages  rather  than 
four  pages  as  proposed.  The  Department 
is  exploring  technologies  that  would 
allow  an  employer,  in  addition  to 
printing  the  pages  of  the  form  itself, 
print  a  separate  page  with  those  data 
elements  from  the  form  that  are  required 
to  be  contained  in  the  notice.  The 
employer  will  have  a  choice  of  posting 
the  three-page  form  or  another  notice 
containing  the  required  information. 
Should  the  Department's  efforts  to 
modif\'  the  software  to  enable  an 
employer  to  print  a  one-page  posting 
addendum  with  the  requisite  data 
elements  from  the  form  prove 
successful,  posting  the  addendum 
would  also  satisfy  the  notice 
requirement.  The  Department  notes, 
however,  that  the  employer  is  required 
bv  the  current  regulations  at 
§655. 734(a)(2)  to  provide  the  entire 
certified  LCA  to  the  H-lB  workers  no 
later  than  w  hen  they  report  to  work. 

One  commenter  (ACIP)  inquired  as  to 
whether  the  pages  of  the  form  may  be 
stapled  together  or  whether  the  pages 
must  be  posted  side-by-side.  The 
Department  believes  that  a  posting 
consisting  of  the  pages  stapled  together 
would  satisfy  the  notice  requirement, 
provided  of  course  that  it  is  done  in 
such  a  fashion  as  to  permit  interested 
parties  to  readily  view  each  page  of  the 
form. 

Another  commenter  expressed 
concern  that  the  proposed  form  would 
not  permit  an  employer  readily  to  take 
advantage  of  the  new  provision  which 
permits  an  employer  to  satisfy-  the 
notice  requirement  electronically. 
Notwithstanding  the  fact  that  the  form 
itself  does  not  need  to  be  posted 
electronically — only  certain  data 
contained  therein— the  Department  has 
also  identified  technologies  that  allow 
an  employer  to  directly  notify  its 
employees  by  sending  a  copy  of  the 
application  by  electronic  mail  to 
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similarly  employed  employees  at  the 
place  of  employment. 

The  Department  has  also  made  a 
slight  modification  to  the  proposed  form 
to  allow  employers  to  continue  to  have 
the  option  of  expressing  the  rate  of  pav 
as  a  pay  range.  This  option  was  omitted 
from  the  draft  form  which  appeared 
with  the  proposed  rule  published  in  the 
Federal  Register  on  January  5,  14M9  (64 
FR  673).  Since  1992.  the  H-lB 
regulations  have  provided  that  "(wlhere 
a  range  of  wages  is  paid  by  the  employer 
*    *    *.  a  range  is  considered  to  meet  the 
prevailing  wage  requirement  so  long  as 
the  bottom  of  the  wage  range  is  at  least 
the  prevailing  wage  rate."  (57  FR  1316) 
This  provision,  now  at 
§655.731(a)(2)(vi).  remains  in  effect. 
Thus,  the  LCA  form  that  appears  with 
this  Interim  Final  Rule  has  been 
modified  accordingly. 

Several  commenters  expressed 
concern  that  the  Department  would  not 
devote  adequate  resources,  including 
personnel  and  infrastructure,  to  support 
the  automated  processing  system.  The 
Department  notes  that  the  new  system 
will  be  supported  by  the  monies 
allocated  to  the  Department  to  reduce 
the  processing  time  of  LCAs  as  part  of 
the  SI. 000  fee  imposed  upon  employers 
of  H-lB  nonimmigrants  (/  e  .  the  5500 
fee  enacted  by  ACWIA.  increased  to 
SI. 000  by  the  October  2000 
.^mendmentsl.The  Department  believes 
that  with  the  supplemental  resources  it 
receives  as  part  of  that  fee  account,  if 
will  be  able  to  operate  the  program  in 
an  efficient  and  timely  manner,  once  the 
system  becomes  applicable. 

The  regulations  have  been  modified  at 
<^^  655.720  and  655.730  to  reflect  the 
changes  in  the  processing  of  the  LCA. 
and  to  require  that  the  revised  Form 
9035  be  either  FAXed  to  the  1-800 
number  identified  above  or  transmitted 
by  U.S.  mail  to  the  KTA  .Application 
Processing  Center  at  the  address 
specified  in  the  regulation  and  on  the 
Form.  Revised  ^655.720.  along  with 
new  §  655.721 .  becomes  applicable  on 
Februarv-  5.  2001. 

The  Department  cautions  employers 
that  the  changes  being  made  in  the  LCA 
form  and  the  LCA  filing  and  processing 
system  do  not  modif\-  the  substantive 
obligations  of  employers  concerning 
their  attestations  (e.g  .  wages,  notices, 
strike/lockout)  or  the  necessity  for 
obtaining  ETA  certification  of  the  LCA 
prior  to  emplo\-ment  of  the 
nonimmigrant.  In  our  view,  a  "new" 
employer  which  hires  an  H-lB 
nonimmigrant  from  another  H-lB 
employer,  pursuant  to  the  October  2000 
Amendments"  "portability"  provision, 
must  have  a  certified  LCA  to  support  the 


visa  petition  when  it  is  filed  and  the 
nonimmigrant  begins  work 

C  What  H-IB  Workers  Would  Be 
"Exempt  H-lB  Nonimmigrants"? 

I  §655.7371 

The  ACWIA  relieves  H-lB-dependent 
employers  and  willful  violators  from  the 
additional  attestation  elements  if  the 
LCA  is  used  only  for  "exempt"  H-lB 
nonimmigrants.  In  the  words  of  Senator 
Abraham.  "*   *    *  employers  required  to 
include  the  new  statements  on  their 
applications  are  excused  from  doing  so 
on  applications  that  are  filed  only  on 
behalf  of  exempt'  H-lB 
nonimmigrants."  (144  Cong.  Rec. 
S12751  (Oct.  21.  1998)).  See  also  the 
statement  by  Congressman  Smith.  144 
Cong.  Rec.  E2325  (Nov.  12.  1998). 

In  addition,  for  a  limited  time  after 
the  ACWIA's  enactment,  neither  the 
numerator  nor  the  denominator  of  the 
ratio  of  H-lB  nonimmigrants  to  full- 
time  equivalent  workers,  used  to 
determine  H-lB  dependency,  was  to 
include  "exempt"  H-lB  workers. 
Because  that  time  will  have  expired 
with  the  promulgation  of  this  Rule,  this 
provision  no-longer  has  effect  and  it  is 
not  incorporated  in  the  regulations. 

The  ACWIA  establishes  two  tests  for 
whether  an  H-lB  nonimmigrant  is 
"exempt."  The  H-lB  nonimmigrant 
must  either  (1)  "received  wages 
(including  cash  bonuses  and  similar 
compensation)  at  an  annual  rate  equal  to 
at  least  S60.000."  or  (2)  "halve]  attained 
a  master's  or  higher  degree  (or  its 
equivalent)  in  a  specialty  related  to  the 
intended  employment  ". 

In  introducing  the  topic  of  exempt 
status,  the  NFRM  noted  that  the 
statutory  language  seems  clear.  A 
dependent  employer  or  willful  violator 
is  required  to  attest  and  comply  with  the 
new  attestation  elements  unless  the  only 
H-lB  nonimmigrants  employed 
pursuant  to  the  LCA  are  exempt 
workers.  It  was  the  Departments 
reading  of  this  ACWIA  language  that  if 
a  covered  employer  used  an  LCA  in 
support  of  any  nonexempt  worker,  that 
employer  would  be  obligated  to  comply 
with  the  new  attestations  with  respect  to 
all  H-lB  nonimmigrants  hired  pursuant 
to  that  L('A.  exempt  as  well  as 
nonexempt   However,  the  .MPRM  noted 
that  the  employer  would  be  free  to  file 
separate  LCAs  for  its  exempt  and 
nonexempt  workers.  (Note:  because  this 
issue  is  closely  related  to  IV.C.4 
( 'Should  the  LCA  be  Modified  to 
Identify  Whether  it  Will  be  Used  in 
Support  of  Exempt  and/or  Nonexempt 
H-lB  Nonimmigrants?"),  below,  the 
comments  and  discussion  on  this  issue 
will  be  included  in  IV.C.4.) 


The  NPRM  also  specified  that  initial 
determinations  of  workers'  exempt 
status  will  be  made  by  INS  while 
adjudicating  petitions  filed  on  their 
behalf  by  their  prospective  employers. 
The  Department  proposed  that  copies  of 
the  approved  H-lB  petition,  with  the 
INS  determination  as  to  exempt  status, 
should  appear  in  the  employer's  public 
access  file.  The  Department  stated  that, 
in  the  event  of  an  investigation, 
considerable  weight  would  be  given  to 
the  INS  determinations  of  exempt  status 
based  on  educational  attainment. 
However,  if  the  exemption  was  claimed 
based  on  earnings,  the  employer  would 
be  expected  to  document  that  the 
exempt  H-lB  nonimmigrant  actually 
received  sufficient  pay  to  satisfy  the 
.statutory  wage  "floor"  of  $60,000. 

Six  commenters  responded  to  these 
proposals. 

Tne  proposal  that  INS  initially 
determine  exempt  status  when  it 
adjudicates  petitions  evoked  a  mixed 
response.  Senators  Abraham  and 
Graham  stated  that  the  ACWIA  does  not 
grant  either  INS  or  DOL  the  authority  to 
prevent  approval  of  a  visa  on  the  basis 
of  whether  or  not  an  individual  qualifies 
as  "exempt."  Similarly,  AILA 
questioned  the  authority  of  DOL  to 
delegate  this  review  to  INS  and 
expressed  concern  that  INS  lacks  the 
resources  to  make  timely  assessments  of 
this  issue;  AILA  stated  that  such  review- 
is  contrary  to  the  nature  of  the  LCA  as 
an  employer  attestation  document,  and 
that  a  worker's  status  should  be 
reviewed  only  pursuant  to  a  DOL 
investigation.  AILA  further  suggested 
that  DOL  should  accept  an  employer's 
reasonable  determination  of  exempt 
status,  or  at  a  minimum  should  not 
assess  penalties  if  the  employer's 
reasonable  determination  is  in  error. 

Conversely.  ACIP,  ITAA  and 
Rapidigm  agreed  that  the  INS  should 
make  the  exempt  determination  and 
suggested  that  its  determination  of 
educational  relevance  should  be 
dispositive;  ACIP  pointed  out  that 
employers  should  first  have  an 
opportunity  to  challenge  rejected 
claims.  BRI  questioned  how  INS  can 
make  an  "initial"  determination  of  the 
exemption  status  since  employers  must 
make  the  determination  at  the  time  the 
LCA  is  filed. 

It  is  the  Department's  understanding 
that  INS  will  examine  the  exempt  status 
of  any  nonimmigrant  whose  petition  is 
accompanied  by  an  LCA  that  indicates 
that  it  is  to  be  used  exclusively  for 
exempt  workers.  This  INS  review  will 
not  be  pursuant  to  a  delegation  from 
DOL.  Rather.  INS  has  advised  that  it 
considers  this  review  to  be  an 
appropriate  adjunct  to  its  role  in 


adjudicating  the  admissibility  of  the 
individual  workers,  since  an  LCA  for 
exempt  workers  carmot  validly  be  used 
for  a  worker  unless  the  worker  is  in  fact 
exempt.  INS  will  not  deny  a  petition  on 
the  basis  that  the  worker  is  not  exempt; 
however,  it  will  require  that  the 
information  on  the  accompanying  LCA 
correspond  with  the  characteristics  of 
the  worker  for  whom  the  petition  was 
submitted.  Thus,  just  as  INS  verifies  that 
the  worker's  occupation  and  the  LCA 
occupation  correspond,  it  will  verify 
that  the  worker  is  exempt  where  the 
employer  has  attested  that  the  LCA  will 
be  used  only  to  support  exempt 
workers.  If  INS  initially  determines  that 
a  worker  is  nonexempt,  the  employer 
will  be  given  an  opportunity  either  to 
submit  additional  documentation  in 
support  of  the  worker's  exempt  status  or 
to  submit  an  LCA  with  no  claim  of 
exemption. 

The  Department  anticipates  that  in 
most  cases,  INS  will  need  to  do  no  more 
than  review  the  stated  wage  level  to 
ensure  that  it  would  equal  at  least 
$60,000  per  year.  Only  where  the  wage 
standard  would  not  be  met  will  it  be 
necessary  for  INS  to  review  a  worker's 
educational  qualifications.  As  discussed 
in  IV.C.2  and  IV.C.3,  below,  the 
Department  believes  that  this 
determination  too  can  be  easily  made  in 
most  cases,  and  therefore  that  INS 
review  of  valid  exemptions  should  not 
ordinarily  delay  approved  of  a  petition. 

The  Department  in  an  investigation 
will  ensure  that  a  worker  whom  an 
employer  attested  will  be  paid  more 
than  $60,000  per  year  has  in  fact 
received  the  required  compensation. 
Ordy  if  the  employer  had  so  attested  and 
the  earnings  floor  has  not  been  satisfied 
will  the  Department  determine  whether 
the  worker  is  exempt  based  on 
educational  attainment  (including  the 
field  of  study).  However,  where  the 
employer  did  not  attest  that  a  worker 
would  be  paid  more  than  $60,000  per 
year  but  instead  makes  its  claim  of 
exemption  based  only  on  educational 
attainment,  and  INS  has  determined  that 
an  H-lB  worker  is  exempt  based  on  the 
evidence  submitted  to  it  of  educational 
attainment,  that  INS  determination  will 
be  conclusive  unless  the  Department 
finds  that  the  INS  determination  was 
based  on  false  information. 

The  Department  notes  that  this  "up 
front"  review  by  INS  should  generally 
avoid  the  situation  which  could  arise  in 
DOL  enforcement  if  an  employer 
erroneously  determined  a  worker  is 
exempt  based  on  educational 
attainment,  but  DOL  later  determines 
the  worker  is  not  in  fact  exempt.  In  such 
situations,  the  employer  would  face 
possible  penalties  for  misrepresentation 


and  failure  to  perform  the  required 
attestation  elements.  DOL  cannot  agree 
with  AILA's  suggestion  that  the  special 
attestation  protections  for  U.S.  workers 
would  not  apply  where  an  employer  has 
made  a  reasonable  but  erroneous 
determination  as  to  exempt  status. 
Furthermore,  the  Department  believes 
that  penalties  are  a  particularly 
important  remedy  since,  as  a  practical 
matter,  it  will  often  be  impossible  to 
cure  such  violations  after  the  fact.  Nor 
does  the  Act  provide  any  relief  from 
debarment  for  a  failure  to  perform  the 
attestation  elements  regarding 
displacement  of  U.S.  workers. 
Debarment  and  other  penalties  may  be 
imposed  for  recruitment  violations, 
however,  only  where  such  violations  are 
"substantial."  The  circumstances 
regarding  the  exemption  determination, 
as  well  as  the  facts  regarding  the 
recruitment  performed  by  the  employer, 
will  be  taken  into  consideration  in 
determining  whether  a  recruitment 
violation  is  "substantial."  The 
circiunstances  will  also  be  taken  into 
consideration  in  assessing  civil  money 
penalties  and  in  determining  whether 
an  employer  has  made  a 
misrepresentation  in  its  attestation  that 
the  LCA  will  only  be  used  for  exempt 
workers. 

With  regard  to  BRI's  question  of  how 
INS  can  make  an  "initial"  determination 
when  the  employer  has  already  done  so 
on  the  LCA,  the  Department  clarifies 
that  the  term  "initial""  is  used  to 
distinguish  between  determinations 
made  by  the  INS  at  adjudication  and  the 
occasional  determination  which  might 
occur  during  Departmental 
investigation.  It  is  of  course  necessary- 
for  the  employer  to  make  its  own  similar 
assessment  as  to  the  worker's  exempt 
status  prior  to  submitting  the  LCA  and 
the  worker's  petition. 

Rapidigm  commented  that  exempt  H- 
IB  nonimmigrants  should  not  be 
included  in  the  ratio  in  making  the 
dependency  determination.  The 
Department  notes  that  the  statute 
imposes  a  time  limit  upon  the  period  in 
which  exempt  H-lB  nonimmigrants  are 
excluded  from  the  ratio  (i.e..  six  months 
after  ACWIA  enactment  or  the  effective 
date  of  these  regulations).  Since  that 
time  limit  has  now  expired,  the 
determination  of  H-lB-dependency 
now  must  include  exempt  workers. 

Finally,  ITAA  disagreed  with  the 
proposed  requirement  that  employers 
maintain  a  copy  of  the  H-lB  petitions 
with  the  INS  determinations  of  workers' 
exempt  status  in  the  public  access  file. 
On  further  consideration,  the 
Department  agrees  that  because  of 
privacy  considerations,  these 
documents  need  not  be  included  in  the 


public  access  file.  However,  the 
Department  believes  that  it  is  important 
for  the  public  to  know  which  workers 
are  supported  by  an  LCA  for  exempt 
workers,  so  that  the  public  will  know 
which  workers  are  not  covered  by  the 
new  attestation  elements,  and  be  able  to 
challenge  exemption  determinations 
where  there  is  reason  to  believe  the 
basis  for  the  exemption  is  invalid. 
Therefore,  employers  will  be  required  to 
include  in  their  public  access  file  a  list 
of  the  H-lB  nonimmigrants  supported 
by  an  LCA  attesting  that  it  will  be  used 
only  for  exempt  workers,  or  in  the 
alternative,  a  simple  statement  that  the 
employer  employs  only  exempt  H-lB 
workers.  Furthermore,  employers  will 
need  to  retain  H-lB  petitions  and  any 
evidence  regarding  workers'  exempt 
status  (i.e..  pay  records  and  evidence 
related  to  educational  attairmient)  so 
that  they  may  be  provided  to  DOL  in  the 
event  of  an  investigation. 

1.  How  Would  the  $60,000  Annual  Rate 
be  Determined?  (§  655.737(c)) 

The  ACWIA  provides  that  H-lB 
nonimmigrants  will  qualify-  as  "exempt"' 
if  they  receive  wages  (including  cash 
bonuses  and  similar  compensation)  at 
an  annual  rate  of  at  least  $60,000.  Those 
who  receive  this  level  of  compensation 
will  qualify-  as  "exempt"'  without 
satisf\'ing  the  alternative,  educational 
standard. 

In  the  NPRM.  the  Department 
proposed  that,  to  ensure  this  standard  is 
met.  it  should  be  interpreted 
consistently  with  the  existing  DOL 
regulations  for  determining  if  an 
employer  has  satisfied  its  other  w-age 
obligations  under  the  H-lB  program  (20 
CFR  655.731(c)(3)).  Future  (i.e..  unpaid 
but  to-be-paid)  cash  bonuses  and  similar 
compensation  would  be  "counted"' 
tow-ard  the  required  wage  if  their 
payment  is  assured,  but  not  if  they  are 
conditional  or  contingent  on  some  event 
such  as  the  employer's  annual  profits, 
unless  the  employer  guarantees  that  the 
nonimmigrant  will  receive 
compensation  of  at  least  $60,000  per 
year  in  the  event  the  bonus  contingency 
is  not  met.  The  Department  also 
proposed  that  bonuses  and 
compensation  are  to  be  paid  "cash  in 
hand,  free  and  clear,  when  due." 
meaning  that  they  must  have  readily 
determinable  market  value,  be  readily 
convertible  to  cash  tender,  and  be 
received  by  the  worker  when  due.  The 
bonuses  and  compensation  for  purposes 
of  this  ACWIA  requirement  must  be 
received  by  the  worker  within  the  year 
for  which  the  employer  wants  to 
"count"  the  compensation. 

In  addition,  the  Department 
interpreted  the  statutory  language 
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"receives  wages  (including  cash 
bonuses  and  similar  compensati(m)  at 
an  annual  rate  equal  to  af  least  560,000" 
to  mean  that  the  worker  actually 
receives  at  least  560,000  compensation 
in  each  year.  Therefore,  the  NPRM 
provided  that  an  H-lB  nonimmigrant 
who.  because  of  part-time  employment, 
receives  less  than  560.000  in 
compensation  in  a  year  would  not 
qualifv'  as  exempt  on  the  basis  of 
compensation,  even  if  his  or  her  hourly 
wage,  projected  to  a  full-time  work 
schedule,  would  exceed  560,000  in  a 
vear. 

Ten  commenters  responded  to  the 
Department's  proposals  on  this  issue. 

The  AFL-CIO  stated  that  exempt 
workers  must  receive  560,000  in  wages 
annually  as  an  entitlement.  The  AEA 
stated  that  exempt  workers  should 
receive  560,000  or  higher  without 
including  any  benefits  or  bonuses. 
APTA  and  AOTA  stated  that  an  exempt 
worker  must  receive  wages  equal  to  at 
least  560.000.  which  must  nt)t  include 
other  employee  benefits,  such  as  health 
insurance,  retirement  plans,  and  life 
insurance. 

Senators  Abraham  and  Graham  and 
,\CIP  contended  that  the  statutory 
language  "at  an  annual  rate  equal  to" 
requires  the  Department  to  permit  part- 
time  workers  and  workers  who  work 
only  part  of  the  year  to  be  considered 
e.xempt  if  their  rate  of  pay,  extrapolated 
to  full-year,  full-time  work  would  meet 
the  560,000  threshold.  Latour  noted  that 
in  the  information  technology  industry, 
some  of  the  most  highly  compensated 
and  distinguished  experts  work  part- 
time  for  several  employers,  and 
therefore  suggested  that  the  Department 
allow  the  560,000  minimum 
compensation  to  be  computed  on  an 
hourly,  weekly,  or  other  basis.  The 
National  Association  of  Computer 
Consultant  Businesses  (NACCB) 
expressed  concern  about  nonimmigrants 
who  terminate  during  the  year,  and 
therefore  suggested  the  Department 
interpret  the  statutory  provision  to 
allow  a  worker  to  receive  51,200  in 
wages  per  week. 

The  Department  concurs  in  the  view 
expressed  by  employee  representatives 
that  fringe  benefits  in  the  nature  of 
health  insurance,  pension,  and  life 
insurance,  are  not  similar  to  cash 
bonuses  and  are  not  wages  within  the 
meaning  of  the  definition  of  "exempt  H- 
IB  nonimmigrant."  Therefore  benefits 
will  not  count  toward  the  required 
560.000  level  under  the  Interim  Final 
Rule. 

The  Department  does  not  concur, 
however,  with  the  view  that  the  560.000 
minimum  compensation  requirement 
may  be  prorated  for  part-time 


employees.  Congressman  Smith,  in 
describing  the  legislation  prior  to  its 
enactment,  stated  that  the  additional 
attestation  requirements  will  apply  to 
H-lB-dependent  employers  petitioning 
for  H-lB  nonimmigrants  without 
masters  degrees  who  "plan  to  pay  the 
H-lBs  less  than  560,000  a  year."  144 
Cong.  Rec.  H8584  (Sept.  24,  1998).  Later 
statements  in  the  Congressional  Record 
by  both  principal  sponsors  of  the 
At:WIA  also  describe  the  annual  wage 
standard  as  firm.  Senator  Abraham 
stated:  "An  exempt'  H-lB 
nonimmigrant  is  defined  *   *    *  as  one 
whose  wages,  including  cash  bonuses 
and  other  similar  compensation,  are 
equal  to  at  least  560,000.  *    *    *"  (144 
Cong.  Rec.  S12751  (Oct.  21,  1998)). 
Similarly,  Congressman  Smith  stated: 
"An  exempt'  H-lB  nonimmigrant  is 
defined  *    *    *  as  one  whose  annual 
wages,  including  cash  bonuses  and 
other  similar  compensation,  will  be 
equal  to  at  least  560,000  (and  will 
remain  at  such  level  for  the  duration  of 
his  or  her  employment  while  under  an 
H-lB  visa)   "  (144  Cong.  Rec.  E2325 
(Nov.  12,  1998);  see  also  E2324).  These 
statements  underscore  the  statutory 
objective  of  ensuring  that  only  highly 
compensated  H-lB  workers  are 
exempted  on  the  basis  of  their 
compensation.  If  the  workers  are  not,  in 
fact,  highly  compensated  (i.e..  if  they  do 
not  actually  receive  wages  of  560,000), 
then  this  objective  is  not  achieved. 
Furthermore,  allowing  a  pro  rata  of  the 
560,000  compensation  would 
necessitate  that  the  employer  be  able  to 
demonstrate  that  the  part-time  worker 
received  an  appropriate  "share  "  of  the 
annual  compensation,  based  on  the 
portion  of  a  full-time  year's  work  that 
he/she  performed.  The  Department 
considered  allowing  an  employer  to 
claim  the  exemption  for  workers  who 
would  be  employed  part-time  by  more 
than  one  employer  and  would  earn 
combined  wages  of  at  least  560,000  per 
year.  However,  the  Department 
concluded  that  this  approach  would  not 
be  feasible  since  an  employer  would  not 
be  able  to  ensure  effectively  that 
workers  did  in  fact  receive  the  statutory 
wage  level  of  560,000  and  since  such  an 
exception  could  not  be  effectively 
administered  The  Department  notes 
that  part-time  employees  could  still 
qualify  as  exempt  based  on  their 
education,  notwithstanding  their 
relatively  lower  annual  compensation. 
However,  it  is  the  Department's  view 
that  H-lB  workers  who  are  hired  at 
compensation  of  at  least  560,000  per 
year,  but  who  are  employed  for  less  than 
a  year,  will  satisfy  the  statutory 
requirement  if  they  receive  at  least 


55.000  for  each  month  worked.  For 
example,  a  worker  who  resigned  after 
three  months  would  be  required  to  have 
been  paid  at  least  515,000.  Similarly,  if 
the  Administrator  conducted  an 
investigation  and  found  that  a  worker 
had  not  yet  worked  a  year,  the 
Administrator  would  determine 
whether  the  worker  had  been  paid 
55,000  per  month,  including  any 
unpaid,  guaranteed  bonuses  or  similar 
compensation. 

ITAA  concurred  with  the 
Department's  view  that  unconditional, 
noncontingent  bonuses  or  other 
payments  may  be  counted  toward  the 
560,000  compensation  to  qualify  for  the 
exemption.  AEA  opposed  inclusion  of 
bonuses  at  all,  expressing  concern  that 
some  employers  might  pay  a  very  low 
wage  and  promise  a  bonus  at  the  end  of 
the  year,  but  never  pay  the  bonus  unless 
"caught"  before  the  end  of  the  year.  BRI 
suggested  that  the  Department  should 
allow  an  annual  bonus  to  be  paid  on  a 
specified  date,  contingent  only  upon 
compliance  with  the  contract. 

Since  the  ACWIA  expressly  permits 
inclusion  of  cash  bonuses,  the 
Department  does  not  believe  it  has  the 
discretion  to  exclude  them  from  the 
required  minimum  compensation,  as 
suggested  by  AEA.  With  regard  to  the 
bonus  described  by  BRI,  the  Department 
is  of  the  view  that  such  a  bonus  would 
be  in  compliance  only  where  the 
employer  ensures  that  a  worker  who 
terminates  employment  before  the  end 
of  the  year  in  fact  receives  560,000, 
prorated  for  the  amount  of  time  worked. 
An  employer's  remedy  against  the 
worker  in  such  a  case  of  early 
termination  may  be  afforded  by  state 
law  relating  to  the  recovery  of 
liquidated  damages  under  the  contract, 
as  discussed  in  IV.),  below. 

2.  How  Would  the  "Equivalent"  of  a 
Master's  or  Higher  Degree  be 
Determined?  (§  655.737(d)(1)) 

Also  defined  as  "exempt"  for 
purposes  of  the  additional  attestations 
are  H-lB  nonimmigrants  who  have 
"attained  a  master's  or  higher  degree  (or 
its  equivalent)  in  a  specialty  related  to 
the  intended  employment.  "  The 
Department  proposed  to  define  "or  its 
equivalent "  to  mean  a  foreign  academic 
degree  equivalent  to  a  master's  degree  or 
higher  degree  earned  in  the  United 
States,  and  not  to  allow  equivalency  to 
be  established  through  work  experience. 

The  Department  received  ten 
comments  on  this  proposal. 

The  AFL-CIO  and  AOTA  agreed  with 
the  Department's  interpretation  limiting 
this  prong  of  the  exemption  to 
nonimmigrants  with  a  foreign  academic 
degree  equivalent  to  a  U.S.  master's  or 
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higher  degree,  with  no  substitution  of 
work  experience.  AOTA  observed  that 
the  occupational  therapy  profession  is 
moving  toward  a  master  level  education 
requirement  for  entry  to  the  profession, 
and  believes  it  is  reasonable  for  foreign 
workers  to  meet  the  same  education  and 
training  as  U.S.  workers.  Because  a 
master's  degree  will  be  the  benchmark 
for  the  physical  therapist  profession 
after  January  1,  2002,  APTA  would  go 
even  further  and  require  that  a 
nonimmigrant  have  a  doctorate  degree 
to  qualify  for  the  exemption.  ACIP  also 
agreed  with  the  Department's  proposal 
that  an  exempt  H-lB  worker  must  hold 
a  U.S.  master's  degree  or  its  foreign 
academic  equivalent. 

Other  trade  associations  and 
employers  who  conunented  on  this 
issue  generally  disagreed  with  this 
interpretation.  Six  commenters  (AILA, 
BRI,  ITAA,  Rapidigm,  TCS,  Satyam) 
contended  that  the  Department's 
position  is  inconsistent  with  statutory 
language  and  current  INS  regulations. 
AILA  asserted  that  the  ACWlA's  use  of 
the  phrase  "master's  degree  or 
equivalent"  rather  than  "master's  or 
equivalent  foreign  degree"  supports  the 
well-established  INS  procedure  of 
allowing  equivalencies  to  be  established 
through  either  degree  equivalence  or 
work  experience  in  its  adjudication  of 
whether  an  applicant  has  the  equivalent 
of  a  bachelor's  degree  for  H-lB 
admission  and  whether  an  applicant  has 
the  equivalent  of  a  master's  degree  for 
certain  second  preference  employment 
admissions.  Rapidigm  and  Satyam 
stated  that  different  "equivalency" 
standards  for  H-lB  admission  and 
exempt  status  should  not  apply  to  the 
same  pool  of  immigrants.  TCS  expressed 
concern  that  the  Department's 
interpretation  would  lead  to  inquiries 
into  the  quality  of  education  in  foreign 
countries,  rather  than  the  level  of 
education  as  contemplated  by  ACWIA; 
TCS  contended  further  that  since  all 
foreign  master's  degrees  are  already 
incorporated  under  the  term  master's 
degree,  the  ACWIA  phrase  "its 
equivalent"  must  refer  to  something 
else. 

Additionally,  this  Department 
requested  the  views  of  the  U.S. 
Department  of  Education  regarding  this 
element  of  the  ACWIA,  The  Department 
of  Education,  through  its  Office  of 
Educational  Research  and  Development, 
responded  to  this  Department's  inquiry. 

The  Office  of  Education  Research  and 
Improvement  (OERI)  expressed  the 
general  view  that  "possession  of  a 
master's  degree  or  its  equivalent" 
referred  to  master's  degrees  awarded  by 
accredited  United  States  institutions  or 
degrees  granted  by  foreign  academic 


institutions,  which  as  measured  by 
educators  within  the  United  States,  are 
at  least  equivalent  to  master's  degrees 
awarded  by  accredited  United  States 
institutions.  With  regard  to 
nonimmigrants  possessing  a  United 
States  degree,  the  OERI  suggested  a 
three-prong  inquiry':  (1)  Was  the 
awarding  institution  accredited  at  the 
time  of  the  award  by  an  association 
recognized  by  the  Secretary  of 
Education  or  is/was  the  institution  a 
bona  fide  member  of  the  Council  on 
Higher  Education  Accreditation;  (2)  was 
the  program  of  study  for  which  the 
degree  was  awarded  either  included  in 
the  Classification  of  Instructional 
Program  or  incorporated  by  reference 
from  an  international  program 
classification;  and  (3)  is/was  the 
program  of  study  related  to  an 
occupation  classified  in  the  Standard 
Occupational  Classification  or  an 
international  occupation  classification. 

The  OERI  expressed  the  view  that 
basically  the  same  inquiry  should  take 
place  where  the  academic  credentials 
are  granted  by  a  foreign  educational 
institution.  The  OERI  recommended 
that  the  inquiry  begin  by  determining 
whether  the  awarding  institution  is/was 
a  recognized  institution  under  the  laws 
and  policies  governing  accreditation  in 
the  institution's  country.  It  suggested 
that  the  second  and  third  prongs  of  the 
test  could  be  met  by  applying  the 
guidelines,  recommendations,  and 
practices  of  the  National  Council  on  the 
Evaluation  of  Foreign  Educational 
Credentials,  a  group  managed  by  the 
American  Association  of  Collegiate 
Registrars  and  Admissions  Officers.  The 
OERI  explained  that  these  standards  are 
utilized  by  U.S.  educators  in  assessing 
the  bona  fides  of  a  foreign  degree  or  a 
program  of  study  abroad  and 
determining  their  equivalence  to  U.S. 
degrees  and  standards. 

The  Department  is  of  the  view  that 
Congress  intended  exempt  status  to 
apply  only  to  highly  qualified 
employees.  The  Department  therefore 
believes  that  Congress  did  not  intend  to 
substitute  work  experience  for 
education,  but  rather  required  the 
attainment  of  an  advanced  academic 
degree  (or  the  alternative  560.000  wage 
standard)  for  dependent  employers  and 
willful  violators  who  may  hire  H-lB 
nonimmigrants  without  complying  with 
the  new  attestation  elements.  In 
introducing  the  ACWIA  on  the  floor. 
Congressman  Smith  explained:  '"[T]he 
compromise  eases  requirements  on 
companies  when  they  are  petitioning  for 
workers  who  have  advanced  degrees. 
*   *   *  The  point  1  want  to  make  is  that 
the  term  'or  its  equivalent'  refers  only  to 
an  equivalent  foreign  degree.  Any 


amount  of  on-the-job  experience  does 
not  qualif\'  as  the  equivalent  of  an 
advanced  degree."  144  Cong.  Rec. 
H8584  (Sept.  24.  1998). 

The  commenters  are  correct  in  noting 
that  the  INS  regulations  they  have  cited, 
governing  minimal  qualifications  for  H- 
IB  admission,  do  recognize  work 
experience  in  lieu  of  an  academic 
degree.  However,  the  ACWIA  employs 
the  phrase  "or  its  equivalent"  in  a 
subparagraph  distinguishing  minimally 
qualified  "nonexempt  "  H-lB 
nonimmigrants  from  better  qualified 
"exempt"  workers.  'A  master's  or 
higher  degree  (or  its  equivalent)"  is  one 
of  two  higher  thresholds  provided  to 
draw  this  distinction.  If  the  educational 
standard  could  be  satisfied  by  relevant 
work  experience  alone,  the  wage 
threshold  would  serve  no  independent 
purpose.  The  added  value  of  the 
560,000  threshold  is  that  it  exempts 
well-compensated  workers  even  if  they 
have  not  attained  a  master's  or  higher 
degree,  or  have  done  so  in  a  specialty 
not  related  to  their  intended 
employment.  The  ""work  equivalency" 
interpretation  advocated  by  employers 
and  their  representatives  blurs  this  clear 
statutory  distinction  between  exempt 
and  nonexempt  nonimmigrants. 

Moreover,  it  is  the  Department's  view 
that  its  interpretation  is  fully  consistent 
with  the  plain  language  of  the  statute, 
especially  when  contrasted  with  the 
language  in  section  214(i)  of  the  INA,  8 
U.S.C.  1184(i),  which  explicitly 
authorizes  work  experience  in  lieu  of  a 
bachelor's  degree  for  admission  as  an 
H-lB  nonimmigrant.  The  ACWIA 
exempts  all  H-lB  nonimmigrants  who 
have  attained  a  master's  or  higher 
degree  (or  its  equivalent)  in  a  specialty 
related  to  their  intended  employment — 
with  no  suggestion  that  this  requirement 
can  be  satisfied  with  work  experience 
The  Department  does  not  believe  it  is 
relevant  that  the  INS  regulations 
concerning  admission  of  immigrants 
under  the  second  preference 
employment  category  treat  certain  work 
experience  as  equivalent  to  a  master's 
degree.  Not  only  are  those  regulations 
unrelated  to  the  H-lB  nonimmigrant 
program,  but  the  statutor\-  language  in 
section  203(b)(2)(A)  of  the  INA.  8  U.S.C. 
1153(b)(2)(A).  is  clearly  distinguishable, 
granting  preference  to  "qualified 
immigrants  who  are  members  of  the 
professions  holding  advanced  degrees  or 
their  equivalent."  Unlike  the  specific 
term  "masters  degree  "  cited  in  the 
ACWIA,  the  generic  term  "advanced 
degree  "  encompasses  all  post-graduate 
academic  credentials.  Consequently,  the 
expression  "advanced  degrees  or  their 
equivalent"  would  seem  to  be  without 
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meaning  if  not  interpreted  to  include 
work  experience. 

The  phrase  "or  its  equivalent"  in  the 
ACVVIA  is  not  without  meaning  unci^r 
the  Department's  interpretation  hi  fact, 
it  is  not  uncommon  for  the  titles  of 
foreign  degrees  to  differ  from  those  used 
within  the  U.S  educational  system,  or 
for  the  same  title  to  have  different 
educational  requirements  Differences  in 
academic  nomenclature  can  create 
significant  confusion  for  government 
programs  and  universities  that  deal  with 
persons  educated  abroad.  The  e.\istenc:e 
of  credential  evaluation  ser\'ices  and 
academic  guidelines  for  admission  of 
foreign  students  to  colleges  and 
universities  are  indications  that  degree 
equivalency  is  not  always  readily 
apparent 

There  is.  however,  a  readily  available 
source  of  information  concerning  degree 
equivalence  The  National  Council  on 
the  Evaluation  of  Foreign  Educational 
Credentials  (NCEFEC)  and  the  American 
Association  of  Collegiate  Registrars  and 
Admissions  Officers  (AACR.A())  have 
developed  specific  guidance  for  most 
countries  regarding  which  education 
and  training  credentials  are  considered 
to  be  reasonably  similar  to 
corresponding  U.S.  credentials 
AACR.A()  published  these  guidelines  m 
1994  in  a  publication  entitled  Foreign 
Educational  Credentials  Required  for 
Consideration  of  Admission  to 
Universities  and  Colleges  in  the  United 
States  (4th  ed).  which  is  widely  used  by 
admissions  offices  and  credential 
evaluation  services.  These  guidelines 
reflect  the  prevailing  opinion  and 
considered  judgment  of  e.xperienced 
foreign  student  admissions  officers  in 
U.S.  colleges  and  universities.  The 
Department  will  use  this  publication  as 
a  guide  for  determining  degree 
equivalence.  The  .A^ACR.^O  publication 
is  available  for  a  fee  of  $30  and  can  be 
obtained  by  contacting  AAC;R,A() 
Distribution  Center.  P.O.  Box  231 
Annapolis  lunction.  MD  20701.  or 
through  their  website,  www.aacrao.com/ 
pubsale/ grade. html 

The  AACR^\0  guidelines  explain  that 
a  Ph.D.  entrv  level  document — /.r  .  the 
diploma  or  degree  required  for  entry  at 
the  Ph.D.  level  (equivalent  to  a  U.S. 
master's  degree) — "represents  a 
minimum  of  one  fiill-time  year  of  study 
beyond  a  bachelor's  equivalent.  The 
studv  must  also  be  viewed  as  advanced 
as  opposed  to  supplemental."  For 
example,  post-graduate  training  to  earn 
a  teacher's  certificate  is  considered 
supplemental  rather  than  advanced,  and 
would  not  be  equivalent  to  a  masters 
degree.  Where  documents  with  the  same 
name  are  awarded  at  more  than  one 
level,  the  publication  includes 


parenthetical  guidance  such  as  "earned 
after  a  three-year  program   ' 

Because  the  AACRAtJ  publication 
identifies  academic  prerequisites  for 
entrv  into  various  levels  of  U.S. 
education,  it  must  be  used  carefully. 
Three  columns  of  information  are 
provided  for  each  country  of  origin: 
level  of  entrv  into  the  U'.S.  educational 
system;  foreign  certificates,  diplomas  or 
degrees  required  for  admission  at  this 
level;  and  necessary  supporting 
documentation.  The  first  column 
displays  the  levels  at  which  students  are 
normally  admitted  into  U.S. 
undergraduate  or  graduate  programs. 
Within  the  graduate  tier,  the  three  levels 
of  admission  shown  are  Master,  Ph.D., 
and  U'nclassified/Special.  Persons 
entering  Ph.D.  programs  would  possess 
degrees  equivalent  to  a  U.S.  master's,  as 
set  forth  in  the  second  column.  Persons 
in  the  categorv  "Unclassified/Special" 
would  ordinarilv  possess  degrees 
equivalent  to  a  U.S,  doctorate  (Ph.D.),  as 
set  forth  in  the  second  column.  (Persons 
whose  credentials  correspond  to  the 
entry  "Master  "  currently  have  the 
equivalent  of  a  U.S.  bachelor's  degree. 
qualif\'ing  them  to  begin  master's  level 
study.) 

The  Department  seeks  comments  on 
whether  it  should  incorporate  the 
AACRAO  publication  in  the  Final  Rule 
for  use  in  determining  whether  a  degree 
an  H-lB  nonimmigrant  has  obtained 
from  a  foreign  educational  institution  is 
equivalent  to  a  U.S.  master's  degree.  In 
the  alternative,  employers  would  be  able 
to  present  evidence  of  degree 
equivalence  from  a  credential 
evaluation  service  where  there  is  no 
foreign  degree  listed  as  equivalent  to  a 
U.S.  master's,  or  where  a  worker 
obtained  a  degree  in  the  past,  and  the 
terminologv  in  the  foreign  country  has 
changed 

As  recommended  by  the  OERI  of  the 
Department  of  Education,  the  Interim 
Final  Rule  requires  that  the  institution 
from  which  the  worker  obtained  its 
degree  be  recognized  or  accredited 
under  the  law  of  the  country-.  The 
Interim  Final  Rule  further  provides  that 
where  an  employer  claims  an  H-lB 
nonimmigrant  is  exempt  based  upon 
educational  attainment  (rather  than 
wages),  the  employer  will  be  required  to 
provide,  upon  request  of  INS  or  DOL. 
evidence  that  the  worker  has  received 
the  degree  in  question,  as  well  as  a 
transcript  of  the  courses  taken  and 
grades  earned. 

r  How  Is  "a  Specialty  Related  to  the 
Intended  Employment  "  Defined? 
(§  655.737(d)(2))' 

The  ACWIA  specifies  that  the  H-lB 
nonimmigrant  who  holds  a  master's  or 


higher  degree  (or  an  equivalent  degree) 
qualifies  as  "exempt"  only  if  that  degree 
is  in  "a  specialty  related  to  the  intended 
employment."  The  Department 
proposed  that  in  order  for  the 
nonimmigrant's  degree  specialty  to  be 
sufficiently  "related"  to  the  intended 
employment  to  qualify-  for  exempt 
status,  that  specialty  must  be  generally 
accepted  in  the  industry  or  occupation 
as  an  appropriate  or  necessary 
credential  or  skill  for  the  person  who 
undertakes  the  employment  in  question. 
Furthermore,  the  Department  stated  that 
it  would  give  considerable  weight  to 
INS  determinations  concerning  the 
academic  credentials  of  H-IB 
nonimmigrants  who  are  claimed  to  be 
"exempt"  on  this  basis. 

Six  commenters  responded  to  the 
Department's  proposals  on  this  issue. 

AILA  asserted  tnat  there  is  no 
statutory  authority  for  the  "appropriate 
or  necessary"  standard  and  that  these 
terms  are  very  different  in  that  "related  " 
does  not  mean  "necessary.  "  AILA 
suggested  that  an  employer  should  be 
able  to  determine  what  specialty  degrees 
it  considers  to  be  "appropriate"  and  that 
it  should  be  able  to  establish  the 
relationship  by  a  variety  of  means,  such 
as  through  specific  course  work,  or  bv 
showing  that  it  is  a  standard  company 
requirement  and  that  all  others  in  the 
same  position  have  the  same 
credentials. 

ACIP  acknowledged  the  statutory 
requirement  that  the  master's  degree  or 
equivalent  be  in  a  field  relevant  to  the 
occupation  and  suggested  that  due 
deference  be  given  to  an  employer's 
determination  that  a  degree  is  relevant. 
ACIP  observed  that  employers  are  better 
placed  than  the  government  to  track 
evolving  occupations,  job  duties,  and 
degrees.  Other  commenters  (Kirkpatrick 
&  Lockhart,  Latour.  TCS)  went  further 
and  urged  the  Department  to  defer  to  an 
employer's  good  faith  determination  of 
what  fields  of  study  are  related  to  the 
employment  in  question.  One 
commenter  noted  that  only  one  quarter 
of  information  technology  professionals 
possess  a  computer  science,  computer 
engineering,  or  MIS  degree. 

The  AFL-CIO  suggested  that  the 
Department  utilize  the  new  North 
American  Industrial  Classification 
System  (NAICS)  in  making  the 
determination  that  a  specialty  is  related 
to  the  employment;  it  stated  that  the 
NAICS  includes  job  qualifications  by 
occupational  classification,  formulated 
by  the  Bureau  of  Labor  Statistics  with 
the  input  of  labor  and  business. 

In  addition,  two  law  firms 
(Kirkpatrick  &  Lockhart  and  Latour) 
expressed  the  view  that  DOL  should  not 
judge  the  relevance  of  the  alien's 
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educational  background  to  their  job  if 
that  alien  is  receiving  $60,000  or  more 
per  year. 

The  Department  agrees  that  a  worker 
may  qualify  as  exempt  by  meeting  either 
the  salary  or  educational  standard,  and 
is  not  required  to  qualify  under  both 
tests.  However,  where  the  compensation 
level  is  not  met,  the  Department  cannot 
simply  disregard  the  statutory 
requirement  that  the  individual  hold  a 
master's  or  equivalent  degree  in  a 
specialty  related  to  the  intended 
employment,  nor  can  it  automatically 
defer  to  an  employer's  judgment,  as 
some  commenters  seemed  to  suggest. 
The  Department  considers  it  appropriate 
to  provide  guidance  as  to  the  meaning 
of  the  statutory  requirement.  As 
Congressman  Smidi  stated,  "It  is  also 
important  to  note  that  the  degree  must 
be  in  a  specialty  which  has  a  legitimate, 
commonly  accepted  connection  to  the 
employment  for  which  the  H-lB 
nonimmigrant  is  to  be  hired."  (144 
Cong.  Rec.  E2325  (Nov.  12. 1998)).  The 
Department  believes  that  its  proposed 
standard — that  the  degree  be  generally 
accepted  in  the  industry  or  occupation 
as  an  appropriate  or  necessary  skill  or 
credential — is  an  appropriate 
articulation  of  this  requirement,  and  this 
standard  is  adopted  in  the  Interim  Final 
Rule,  The  Department  does  not  intend 
to  imply  that  a  master's  degree  in  a 
specific  field  must  be  a  prerequisite  for 
employment  in  the  occupation  in  order 
for  a  worker  to  meet  the  "related" 
requirement  for  the  exemption.  On  the 
other  hand,  the  employer's  statement  of 
relevance  cannot  be  accepted  without 
substantiation  since  the  employer 
would  have  little  incentive  to  consider 
the  relevance  of  the  field  in  which  a 
master's  degree  was  earned  if  the 
occupation  does  not  normedly  require  a 
master's  degree.  For  example,  many 
employers  seeking  a  systems  analyst 
require  a  bachelor's  degree  in  computer 
science,  information  science,  computer 
information  systems,  or  data  processing, 
but  not  an  advanced  degree.  In  contrast, 
computer  scientist  jobs  in  research 
laboratories  or  academic  institutions 
generally  require  a  Ph.D.  or  at  least  a 
master's  degree  in  computer  science  or 
engineering.  U.S.  Bureau  of  Labor 
Statistics.  1998-99  Occupational 
Outlook  Handbook.  The  Department 
does  agree,  however,  that  a  field  not 
ordinarilv  considered  relevant  to  an 
occupation  could  be  related  to  a  specific 
job.  For  example,  a  master's  degree  in 
public  health  could  be  a  related  field  for 
a  computer  specialist  in  the  health 
industry. 

The  Department  concurs  with  the 
AFL-CIO  proposal  that  an  objective 
standard  is  appropriate  as  a  guide  in 


determining  whether  a  field  is  related  to 
an  occupation.  However,  it  is  the 
Department's  view  that  the  NAICS  is  not 
appropriate  since  it  spells  out  industrial 
rather  than  occupational  codes.  The 
Department  believes  that  there  are  two 
occupational  data  systems  that  provide 
information  better  suited  to  the  related 
field  inquiry:  the  U.S.  Bureau  of  Labor 
Statistics  Occupational  Outlook 
Handbook,  and  0*NET  98, 

The  Occupational  Outlook  Handbook 
is  a  well-recognized  source  of  job  and 
career  information.  Revised  every  two 
years,  the  Hsmdbook  describes  for  about 
250  of  the  most  common  occupations, 
what  workers  do  on  each  job,  their 
working  conditions,  earnings,  and  other 
pertinent  information.  For  each  job.  the 
Handbook  identifies  the  training, 
education,  and  licensing  requirement 
for  the  occupation,  if  any,  as  well  as  the 
educational  background  desired  by 
employers  and  the  common  educational 
background  of  persons  in  the 
occupation.  The  Handbook  cam  be 
purchased  from  the  Government 
Printing  Office  in  paper,  hard  cover,  and 
CD-ROM  format.  Groups  of  related  jobs 
covered  in  the  Handbook  are  available 
for  purchase  as  individual  reprints.  The 
Handbook  also  can  be  accessed  free  of 
charge  on  the  Bureau  of  Labor  Statistics" 
website,  at  http://stats.hls.gov/ 
ocohome.htm.  The  Handbook's  easy-to- 
use  electronic  version  can  be  accessed 
by  specific  jobs  or  occupational  clusters. 

0*NET  98  was  recently  developed  by 
the  Labor  Department,  with  the  input  of 
both  labor  and  business.  This  user- 
friendly  electronic  data  system, 
designed  to  replace  and  expand  upon 
the  Dictionary  of  Occupational  Titles 
(DOT),  links  various  occupational 
classifications  to  one  another  and  to  the 
Department  of  Education's 
Classification  of  Instructional  Programs 
(CIP).  For  each  of  the  over  1.100 
occupations  in  this  system,  an  0*NET 
98  occupational  profile  lists  the 
principal  fields  of  study  appropriate  to 
that  occupation  under  the  heading 
""instructional  programs."  0'*NET  98 
can  be  purchased  on  CD-ROM  or 
diskette  from  the  Government  Printing 
Office  and  can  also  be  downloaded  free 
of  charge  from  the  Department's  website 
at  www.doleta.gov/programs/onet.  In 
addition,  like  the  Occupational  Outlook 
Handbook.  0*NET  98  can  be  accessed 
over  the  Internet  at  any  public  library. 

The  Handbook  and  0*NET  98.  in  the 
Department's  view,  provide  useful, 
objective  guidelines  for  determining 
whether  a  specific  academic  discipline 
is  related  to  the  occupation,  i.e., 
whether  a  degree  in  the  field  is 
generally  accepted  in  the  industry'  or 
occupation  as  an  appropriate  or 


necessary  skill  or  credential.  The 
Department  will  therefore  utilize  these 
sources  as  guides.  The  Department  also 
will  consider  other  industn.'  studies 
obtained  by  employers  or  the  opinions, 
solicited  by  the  employer,  from  a  bona 
fide  credentialing  organization  attesting 
that  a  noninunigrant's  academic 
specialty  is  generally  accepted  by  the 
pertinent  industry*  or  occupation  as 
appropriate  or  necessar\'  for  the 
employment  in  question.  Enrployers  are 
encouraged  to  rely  on  these  sources  in 
determining  whether  a  master's  degree 
(or  its  equivalent)  is  in  a  field  related  to 
the  job  in  question. 

Tne  Department  also  seeks  comment 
on  whether  the  Final  Rule  should 
incorporate  the  Occupational  Outlook 
Handbook  and  0*NET  as  the  primary' 
sources  for  determining  fields  of  study 
related  to  specified  occupations.  The 
Department  realizes,  however,  that  there 
may  be  other  instances  where  a  master's 
degree  in  a  specialty  that  is  not 
identified  in  either  of  these  sources  still 
may  be  recognized  by  the  industry  or 
occupation  in  question  as  related  to  the 
employment  in  question.  The 
Department  proposes  that  if  an 
employer  chooses  not  to  rely  on  0*NET 
or  the  Occupational  Outlook  Handbook, 
or  these  sources  fail  to  establish  the 
required  relationship,  an  employer 
seeking  to  establish  such  relationship 
could  obtain  a  report  by  a  credentialing 
organization  that  a  degree  in  the  field  is 
recognized  by  the  industry  or 
occupation  as  an  appropriate  or 
necessary-  skill  or  credential.  The 
Department  seeks  comment  on  whether 
this  is  an  appropriate  task  for 
credentialing  services,  and  whether 
there  are  other  recognized  sources  of 
information  which  can  and  should  be 
utilized  for  this  purpose — in  addition  to. 
or  in  place  of.  the  sources  cited. 

4.  Should  die  LCA  Be  Modified  to 
Identify-  Whether  it  Will  Be  Used  in 
Support  of  Exempt  and/or  Non-Exempt 
H-lB  Nonimmigrants?  (§655.737) 

As  discussed  above,  the  ACWIA 
provides  that  ""[ajn  application  is  not 
described  in  this  clause  [i.e..  is  not 
subject  to  the  new  attestation 
requirements]  if  the  onh  H-lB 
nonimmigrants  sought  in  the 
application  are  exempt  nonimmigrants." 
The  Department  therefore  proposed  that 
a  dependent  employer  or  willful 
violator  would  be  required  to  attest  and 
comply  with  the  new  attestation 
elements  unless  the  only  H-lB 
nonimmigrants  employed  pursuant  to 
the  LCA  are  exempt  workers.  If  a 
covered  employer  used  an  LCA  in 
support  of  any  nonexempt  worker,  that 
employer  would  be  obligated  to  comply 
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with  the  new  attestations  with  respect  to 
all  H-lB  nonimmigrants  hired  pursuant 
to  that  LCA,  exempt  as  well  as 
none.xempt. 

The  r>JPRM  stated  that  the  Department 
considered  proposing  that  employers 
file  separate  LCAs  for  their  exempt  and 
nonexempt  H-lB  workers.  However,  the 
Department  noted  that  two  different 
workers  might  ver>'  well  both  be 
qualified  for  the  same  occupation,  but 
one  might  be  exempt  and  another 
nonexempt.  Therefore  the  Department 
preliminarily  concluded  that  it  was  not 
appropriate  to  restrict  an  employer's 
freedom  to  utilize  an  LCA  for  both 
exempt  and  nonexempt  workers, 
provided  that  the  employer  in  such 
circumstances  complied  with  the 
additional  attestation  requirements  for 
all  of  the  H-lB  nonimmigrants  under 
the  LCA.  The  Department  noted  in  the 
NfPRM  that  an  H-lB-dependent 
employer  or  willful  violator  would  be 
free  to  file  separate  LCAs  for  its  exempt 
and  non-exempt  workers,  thereby 
obviating  the  requirement  of  complying 
with  the  new  attestation  elements  for  its 
exempt  workers.  Furthermore,  the 
NPRM  provided  that  a  dependent 
employer  or  willful  violator  who 
plarmed  to  utilize  an  LCA  only  for 
exempt  workers  would  be  required  to  so 
attest  on  the  LCA. 

Five  commenters  responded  to  this 
proposal. 

Tne  AFL-CK)  strongly  agreed  that 
when  exempt  and  nonexempt  H-lB 
workers  are  included  on  the  same  LCA, 
the  new  attestations  should  applv  to 
both.  In  its  view,  it  would  be  illogical 
for  a  single  document  to  impose 
different  obligations  on  the  emplover 
with  respect  to  different  nonimmigrants 
supported  by  the  same  document.  TCS. 
on  the  other  hand,  stated  that  while  it 
does  not  itself  use  a  single  LCA  for 
multiple  workers.  DOL  should  not  take 
away  an  appropriate  exemption  when 
the  LCA  of  an  exempt  worker  also 
includes  none.xempt  workers.  Rapidigm 
questioned  why  dependent  employers 
should  be  required  to  submit  two  LC^As 
where,  under  the  same  circumstances, 
other  employers  are  permitted  to  submit 
just  one.  BRI  suggested  that  employers 
have  one  LCA  and  check  a  box  to 
indicate  that  they  will  comply  with  the 
attestations  for  nonexempt  workers 
only.  IT.A,-\  expressed  concern  that  DOL 
will  not  be  able  to  handle  the  increased 
workload  from  multiple  LCAs. 

It  IS  the  Department's  view  that  the 
unambiguous  language  of  the  statute 
relieves  dependent  employers  and 
willful  violators  from  the  special 
attestation  requirements  only  if  the  LCA 
is  used  only  for  exempt  H-lB 
nonimmigrants.  The  Department  points 


out  that  such  employers  are  not  required 
to  submit  separate  LCAs  for  exempt  and 
non-exempt  workers.  However,  the 
Department  notes  that  if  an  employer 
attests  that  an  LCA  will  only  be  used  for 
exempt  employees,  but  the  LCA  in  fact 
is  used  for  both  exempt  and  nonexempt 
workers  notwithstanding  the  employer's 
attestation,  the  employer  is  required  to 
comply  (from  the  beginning  of  the 
LCA's  effective  period)  with  the  special 
requirements  with  respect  to  all  workers 
on  the  LCA  (both  exempt  and 
nonexempt). 

With  regard  to  concern  about  the 
Department's  ability  to  handle  the 
additional  volume  of  LCAs  associated 
with  separate  applications  for  exempt 
and  nonexempt  workers,  the 
Department  estimates  that  this 
requirement  will  affect  not  more  than 
150  to  250  employers,  with  a  midpoint 
of  250.  Furthermore,  the  Department  has 
instituted  a  new  FAX-back  system  for 
processing  and  certifying  LCAs,  which 
will  help  streamline  the  process. 

There  were  only  two  comments  on  the 
narrow  issue  of  what"  form  the  revised 
LCA  should  take.  The  AFL-CIO  stated 
that  employers  should  indicate  on  the 
face  of  the  LCA  whether  or  not  it  will 
be  used  in  support  of  H-lB  petitions  for 
exempt  H-lB  workers.  BRI  suggested 
that  a  box  should  be  provided  on  the 
LCA  which  the  employer  could  check, 
agreeing  to  comply  with  the  attestations 
for  non-exempt  workers  only;  a  separate 
written  statement  regarding  the  worker's 
exempt  status  would  then  be  filed  with 
INS. 

As  noted  above,  the  Department  will 
permit  dependent  employers  and  willful 
violators  tc^  utilize  one  LCA  for  both 
exempt  and  nonexempt  workers,  but  the 
employer  taking  this  course  will  be 
obliged  to  comply  with  the  new- 
attestation  elements  for  all  workers 
under  the  LCA  Therefore  the 
Department  does  not  consider  it 
necessary  to  require  such  employers  to 
indicate  on  the  form  that  it  will  be  used 
for  nonexempt  workers.  However,  the 
language  on  the  LCA  form  is  modified 
to  make  it  clear  that  if  an  employer 
checks  the  box  attesting  that  it  will  only 
use  the  LCA  for  exempt  workers,  the 
employer  will  not  be  permitted  to  use 
the  LCA  for  nonexempt  workers.  This 
will  permit  the  employer,  the  public, 
and  the  workers,  as  well  as  DCJL.  to 
know  whether  the  additional  attestation 
elements  apply  with  respect  to  the 
workers  under  an  LCA.  and  will  permit 
INS  to  know  whether  the  worker's 
e.xempt  status  must  be  verified.  The 
LCA  form  is  further  modified  to  state 
that  if  an  emplover  utilizes  the  LCA  for 
a  nonexempt  worker  in  violation  of  its 
attestation,  the  employer  will  have  been 


required  to  comply  with  the  new 
attestation  elements  with  respect  to  all 
H-lB  nonimmigrants  supported  by  the 
LCA. 

D.  What  Requirements  Apply  Regarding 
No  "Displacement"  of  U.S.  Workers 
Under  the  ACWIA?  (§  655.738) 

Section  212(n)(l)(E)  and  (F)  of  the 
IN  A  as  amended  by  the  ACWLA.  8 
U.S.C.  1182(n)(l){E}  and  (F),  imposes 
requirements  upon  H-lB-dependent 
employers  and  employers  who  have 
been  found  to  have  willfully  violated 
their  H-lB  obligations  that  are  designed 
to  protect  certain  U.S.  workers  from 
being  "displaced"  by  H-lB  workers.  As 
noted  in  the  NPRM,  such  an  employer 
is  prohibited  from  displacing  a  U.S. 
worker  who  is  "employed  by  the  [H-lB- 
dependent]  employer"  and  from 
displacing  a  U.S.  worker  who  is 
employed  by  some  other  employer  at 
whose  worksite  the  H-lB  dependent 
employer  places  an  H-lB  worker  (where 
there  are  "indicia  of  employment" 
between  the  H-lB  worker  and  the  other 
employer).  Thus,  the  prohibition  may 
apply  to  the  dependent  employer's  own 
workforce  (primary  displacement)  or  to 
the  workforce  of  another  employer  with 
whom  the  dependent  employer  does 
business  (secondary  displacement). 
With  respect  to  the  dependent 
employer's  own  workforce,  the 
prohibition  applies  during  a  period 
beginning  90  days  before  and  ending  90 
days  after  the  date  of  the  filing  of  an  H- 
IB  petition  on  behalf  of  the  H-lB 
worker.  With  respect  to  a  customer's 
workforce,  the  prohibition  applies 
during  a  period  beginning  90  days 
before  and  ending  90  days  after  the 
placement  of  the  H-lB  worker.  As 
discussed  at  IV. C,  above,  the 
displacement  prohibitions  do  not  apply 
to  LCAs  that  are  used  only  to  support 
the  employment  of  "exempt"  H-lB 
workers.  See  Section  212(n)(l)(E)(ii). 

In  introducing  the  compromise 
ACWIA  bill  to  the  Senate.  Senator 
Abraham  explained: 

Tl  Ihis  legislation  provides  three  types  of 
lavoft  proler tion  for  .American  workers. 

"Lot  me  add  that  throughout  the  process  of 
working  on  this  legislation,  we  have  been 
very  mindful  of  the  concerns  people  have 
that  somehow  these  H-lB  temporary  workers 
might  end  up  fdling  a  position  where  an 
American  worker  could  have  filled  the  slot. 
Our  goal  is  to  make  sure  that  does  not 
ha[if)en.  and  we  have  Ijuilt  protections  into 
ihis  agreemt'nt  whi(  h  wv  and  the 
administration  feel  will  accomplish  that 
objective. 

"First,  any  company  with  15%  or  more  of 
its  workforce  in  the  United  States  on  H-lB 
visas  must  attest  that  it  will  not  lay  off  an 
.American  employee  in  the  same  joh  90  days 
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or  less  before  or  after  the  filing  of  a  petition 
for  an  H-lB  professional. 

"Second,  an  H-lB  dependent  company 
acting  as  a  contractor  must  attest  that  it  also 
will  not  place  an  H-lB  professional  in 
another  company  to  fdl  the  same  job  held  by 
a  laid  off  American  90  days  before  or  after 
the  date  of  placement. 

"Third,  any  employer,  whether  H-lB 
dependent  or  not.  will  face  severe  penalties 
for  committing  a  willful  violation  of  H-lB 
rules,  underpaying  an  individual  on  an  H-lB 
visa,  and  replacing  an  American  worker.  That 
company  will  be  debarred  for  3  years  from 
all  employment  immigration  programs  and 
fined  $35,000  for  each  violation." 

144  Cong.  Rec.  10878  (Sept.  24.  1998). 
(Note:  the  third  type  of  layoff  protection, 
discussed  in  IV.M.5,  below,  applies 
enhanced  penalties  for  willful  violations 
of  any  of  the  attestation  provisions,  by 
both  H-lB-dependent  and  non- 
dependent  employers,  where  a  U.S. 
worker  is  displaced  in  the  course  of  the 
violations.  See  Section  212(n)(2)(C){iii) 
of  the  IN  A  as  amended  by  the  ACWIA, 
8  U.S.C.  1182{n){2)(C)(iii).) 

The  Department  received  virtually 
identical  requests  from  several 
individuals  that  the  Department  provide 
additional  information  to  U.S.  workers 
so  that  they  could  better  understand 
their  rights;  these  individuals  expressed 
their  concern  that  H-lB  workers  might 
be  used  to  replace  older  U.S.  workers. 
As  discussed  in  III.B,  above,  the 
Department  plans  extensive  education 
activities  in  an  effort  to  ensure  that  both 
U.S.  and  H-lB  workers  are  aware  of  the 
provisions  of  the  H-lB  program  as 
modified  by  the  ACWL\.  The 
Department  acknowledges  the  concern 
among  older  workers  that  their 
employment  may  be  placed  at  risk 
through  the  potential  hire  of  younger  H- 
IB  workers,  who  may  be  willing  to 
perform  the  same  work  at  a  reduced 
level  of  pay  and  benefits.  Although  the 
ACWIA  may  operate  to  reduce  this 
possibility  by  requiring  that  H-lB 
workers  be  employed  at  no  less  than  the 
higher  of  the  prevailing  wage  or  the 
actual  wage  paid  by  the  employer  for 
the  work  in  question,  the  concerns  of 
U.S.  workers  in  this  regard  are  more 
directly  addressed  by  the  Age 
Discrimination  in  Employment  Act,  29 
U.S.C.  621  ef  seq.,  which  is 
administered  by  the  Equal  Employment 
Opportunity  Commission  (EEOC).  The 
Department  suggests  that  workers  or 
employers  with  particular  concerns 
regarding  possible  instances  of  age 
discrimination  should  contact  their 
local  EEOC  office. 

The  Department  also  notes  that 
section  417  of  the  ACWIA  directs  the 
National  Science  Foundation  to  contract 
with  the  National  Academy  of  Sciences 
to  conduct  a  study  to  assess  the  status 


of  older  workers  in  the  information 
technology  field,  including  "the 
relationship  between  rates  of 
advancement,  promotion,  and 
compensation  to  experience,  skill  level, 
education,  and  age."  See  ACWIA. 
Section  417(b).  The  National  Science 
Foundation  also  has  been  charged  with 
conducting  a  study  and  preparing  a 
report  to  assess  labor  market  needs  for 
workers  with  high  technology  skills 
during  the  next  ten  years.  See  ACWIA. 
Section  418(a)  .  The' ACWIA  further 
directs  the  Executive  Branch  to  bring  to 
the  attention  of  Congress  any  reliable 
economic  study  that  suggests  that  the 
increase  in  the  number  of  H-lB  workers 
effected  by  the  ACWIA  "has  had  an 
impact  on  any  national  economic 
indicator,  such  as  the  level  of  inflation 
or  unemployment,  that  warrants  action 
by  the  Congress."  See  ACWIA.  Section 
418(b).  Both  of  these  reports  were 
required  to  be  submitted  to  Congress  no 
later  than  October  1.  2000.  NAS, 
through  the  Computer  Science  and 
Telecommunications  Board,  National 
Research  Council,  has  invited 
submission  of  "white  papers"  and  has 
scheduled  a  series  of  meetings  to 
discuss  and  receive  input  for  a  single 
study  addressing  both  sets  of  issues. 
Further  information  about  this  study, 
and  the  means  by  which  members  of  the 
public  may  furnish  input,  can  be  found 
at  http://www4.nationaIacademies.org/ 
cpsma/IT\Wublic2.nsf. 

1.  What  Constitutes  "Employed  by  the 
Employer,"  for  Purposes  of  Prohibiting 
a  Covered  Employer  from  Displacing 
U.S.  Workers  in  Its  Own  Workforce? 
(§655.715) 

The  ACWIA  displacement  protections 
only  apply  to  U.S.  workers  "employed 
by  the  employer"  and  to  U.S.  workers 
"employed  by  the  other  employer" 
where  the  H-lB  worker  is  placed  at 
another  employer's  worksite  and  there 
are  indicia  of  employment.  See  Section 
212(n)(2)(E)(i)  and  (F)  of  the  INA  as 
amended  bv  ACWIA.  8  U.S.C. 
1182(n)(2)(E)(i)  and  (F).  The  ACWIA 
contains  no  definition  of  the  phrase 
"employed  by  the  employer."  The 
Department  stated  its  view  in  the  NPRM 
that  where  Congress  has  not  specified  a 
legal  standard  for  identifv'ing  the 
existence  of  an  employment 
relationship,  the  Supreme  Court 
requires  the  application  of  "common 
law"  standards,  as  held  in  Nationwide 
Mutual  Insurance  Co.  v.  Darden.  503 
U.S.  318  (1992);  Community  for  Creative 
Non-Violence  v.  Reid.  490  U.S.  730 
(1989).  Noting  the  Supreme  Court's 
teaching  that  the  common-law  test 
contains  "no  shorthand  formula  or 
magic  phrase  that  can  be  applied  to  find 


the  answer.  *   ♦   *  (and  requiring  that] 
all  of  the  incidents  of  the  relationship 
must  be  assessed  and  weighed  with  no 
one  factor  being  decisive"  {NLRB  v. 
United  Ins.  Co.  of  America.  390  U.S. 
254.  258  (1968)).  the  Department 
proposed  regulatory  language  setting  out 
16  factors  (adapted  from  EEOC  Policy 
Guidance  on  Contingent  Workers. 
Notice  No.  915.002  (Dec.  3.  1997))  that 
would  indicate  the  existence  of  an 
employment  relationship  under  the 
common  law  test.  The  NPRM  sought 
comments  regarding  the  proposed  test 
and  alternative  formulations  of  the 
common  law  or  other  tests  for 
determining  whether  an  employment 
relationship  exists,  such  as  the  test 
under  the  FLSA  and  the  test  used  in  the 
federal  tax  context. 

The  Department  received  nine 
comments  on  its  proposal. 

The  NACCB  agreed  that,  in  light  of 
the  absence  of  a  statutory  standard  for 
determining  the  existence  of  an 
employment  relationship,  the  common 
law  standard  should  be  used.  It  also 
observed  that  the  common  law  test  used 
under  the  Internal  Revenue  Code  should 
be  the  same  as  the  common  law  test  set 
forth  in  the  NPRM  and  should  provide 
consistent  results.  The  NACCB  opposed 
application  of  the  Fair  Labor  Standards 
Act  test.  The  AFL-CIO  also  agreed  that 
the  common  law  test  was  appropriate 
and  stated  that  this  determination 
should  be  based  on  objective  criteria.  It 
urged  the  Department  to  prevent 
employers  from  hiding  behind  artificial 
titles  and  job  descriptions:  it  also  noted 
its  belief  that  many  individuals  deemed 
independent  contractors  (or  employees 
of  a  staffing  firm)  are  actually  common 
law  employees. 

Four  commenters  (AILA,  ITAA. 
Latour.  Chamber  of  Commerce)  rejected 
the  common  law  test  as  unnecessary, 
failing  to  reflect  contemporary  realities 
within  the  regulated  community,  or 
lacking  predictability.  ITAA  also 
asserted  that  the  ACWIA  did  not  signal 
a  departure  from  the  definitions  of  an 
"employer"  under  the  current 
regulations  of  this  Department  (20  C'FR 
655.715)  and  the  INS  (8  CFR  214.2(h)(4). 
274a. 1(g)).  Three  of  these  commenters 
recommended  using  the  standards  set 
forth  by  the  Internal  Revenue  Service, 
noting  that  these  standards  are  already 
used  by  the  industr\-  and  would 
eliminate  confusion  and  promote 
predictability.  BRI  and  Baumann 
recommended  that  the  Department 
eliminate  "skill"  as  a  factor  because  it 
is  essentially  a  requirement  of  the  H-lB 
program.  Senators  Abraham  and 
Graham  expressed  the  view  that  the 
proposed  test  was  "unnecessarily 
complicated  and  subjective"  and 
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.suggested  that  "[t|he  Department's 
regulation  should  follow  the  statute  and 
our  intent  by  using  [as  a  sole  factor 
vvhetherl  the  worker  is  considered  an 
employee  of  the  firm  or  the  client  for  tax 
purposes,  i.e  .  the  entity  withholds 
federal,  state,  and  Social  Security 
taxes."  Similarly.  AILA  suggested  that 
any  worker  who  is  classified  as  an 
independent  contractor  for  fa.x  and 
benefit  purposes  should  not  be 
considered  an  employee.  The  Chamber 
of  Commerce  commented  that  if  the 
Department  lists  the  common-law 
factors,  it  should  use  the  list  in  the 
Supreme  Court  opinions,  not  the 
somewhat  longer  list  of  factors  utilized 
by  EEOC 

After  careful  consideration  of  the 
comments,  the  Department  has 
concluded  that  it  should  utilize  the 
common  law  standards  for  determining 
whether  a  United  States  worker  is 
employed  by  a  dependent  employer — 
the  status  that  invokes  the  statute's 
protection  against  displacement.  As 
noted  in  the  NPRM,  the  Department 
believes  that  it  is  required  by  Supreme 
Court  precedent  to  apply  the  common 
law  test  for  employment  relationship  in 
the  absence  of  plain  statutory  language 
directing  the  use  of  a  different  test. 
None  of  the  comments  submitted 
persuade  the  Department  that  it  may 
craft  a  different  test  under  the  ACVVIA 

Upon  reflection,  however,  the 
Department  has  concluded  that  the 
regulation  should  not  include  a  detailed 
list  of  prescribed  factors.  The 
Department  believes  that  the  factors 
identified  in  the  N'PRM  provide  a  useful 
framework,  based  on  the  common  law, 
for  distinguishing  between  employees 
and  independent  contractors. 
Nevertheless,  to  avoid  any  potential 
misunderstanding  that  the  factors  on  the 
list  are  exclusive  or  that  factors  not 
listed  are  less  deserving  of 
consideration,  the  Department  has 
decided  that  no  list  of  factors  should  be 
included  m  the  Interim  Final  Rule.  The 
Interim  Final  Rule  reiterates  that  the 
common-law  test  requires  an  assessment 
of  all  the  factors  bearing  on  the 
employment  relationship,  with  the  right 
to  control  the  means  and  manner  of 
work  being  the  key  determinant  but 
with  no  one  factor  controlling. 

Some  commenters  expressed  a 
concern  that  there  is  tension  between 
the  NPRM's  formulation  and  the  IRS 
test.  However,  the  Department  has  not 
been  persuaded  that  such  a  tension 
exists  between  these  tests,  which  nre 
both  drawn  from  the  common  law 
multifactor  analysis.  The  NPRM  list  of 
factors  is  quite  similar  to  the  factors 
identified  in  IRS  Rev.  Rul.  87-il. 
1987— Cum.  Bull  296.  298-99.  As  noted 


in  the  NPRM.  the  proposed  list  of 
factors  for  determining  whether  an 
t.'mployment  relationship  exists  was 
drawn  from  a  framework  developed  by 
the  EEOC  for  its  policies  on  contingent 
workers.  And  as  the  EEOC!  recognized, 
its  framework  was  derived  from  non- 
exclusive lists  of  factors  in  Darden  and 
the  other  sources  for  the  common  law 
test  cited  by  the  Supreme  Court  in 
Dnrcien:  Reid.  the  IRS  ruling,  and  the 
Restatement  (Second)  of  Agency  220(2) 
(1958). 

Each  of  these  sources  for  the  common 
law  test  recognizes  "the  right  to  control" 
as  the  key  determinant  in  ascertaining 
the  existence  of  an  employment 
relationship.  As  stated  by  the  EEOC: 
"The  worker  is  a  covered  employee 
*   *   *  if  the  right  to  control  the  means 
and  manner  of  her  work  performance 
rests  with  the  firm  and/or  its  client 
rather  than  with  the  worker  herself." 
.Similarly,  the  IRS  Revenue  Ruling 
states:  "(Glenerally  the  relationship  of 
employer  and  employee  exists  when  the 
person  or  persons  for  whom  the  services 
are  performed  have  the  right  to  control 
and  direct  the  individual  who  performs 
the  services,  not  only  as  to  the  result  to 
be  accomplished  by  the  work,  but  also 
as  to  the  details  and  means  by  which 
that  result  is  to  be  accomplished.  *   •   * 
It  is  not  necessary'  that  the  employer 
actually  direct  or  control  the  manner  in 
which  the  services  are  performed;  it  is 
sufficient  if  the  employer  has  the  right 
to  do  so."  See  also  the  Supreme  Court 
in  the  Darden  and  Reid  and  Section 
220(1)  Restatement  (.Second)  of  Agency. 
Thus,  an  employer  that  properly  applies 
any  formulation  of  the  common  law  test, 
grounded  upon  the  cited  authorities, 
should  obtain  the  same  conclusion 
regarding  an  individual's  employment 
status. 

In  the  Departments  view,  the  EEOC's 
approach  (in  EEOC  Policy  Guidance  on 
Contingent  Workers,  Notice  No. 
915.002,  Dec.  3.  1997)  provides  an 
especially  useful  model  for  identifying 
particular  factors  that  can  be  applied  in 
the  context  of  H-lB  employment, 
particularly  where  workers  are  placed  at 
third-party  employer  worksites.  The 
EEOC]  established  the  list  as  guidance 
for  ascertaining  an  individuals 
employment  status  in  the  analogous 
context  of  staffing  firm  workers,  i.e.. 
workers  who  are  "placed  in  job 
assignments  by  temporary  employment 
agencies.  contrac:t  firms,  and  other  firms 
that  hire  workers  and  place  them  in  job 
assignments  with  the  firms'  clients."  As 
such,  the  list  is  (jriented  towards 
individuals  providing  services,  and  it 
provides  a  focus  that  facilitates  a 
differentiation  among  individuals  who 
may  possess  attributes  of  both 


employees  and  independent  contractors. 
This  focus,  the  Department  believes, 
makes  the  EEOC  formulation  useful  for 
resolving  employee  status  questions  in 
the  H-lB  environment,  with  its  mix  of 
individuals  working  at  a  facility 
operated  by  one  employer,  but  who  may 
be  self-employed  or  employees  of 
another  employer(s).  Employers  may 
wish  to  consider  other  sources  in 
determining  employee  status,  including 
IRS  materials.  The  IRS,  for  instance,  has 
identified  the  following  factors  that  may 
be  helpful  in  determining  employee 
status  in  the  H-lB  context:  the  firm  or 
the  client  provides  training  to  the 
worker  so  that  the  worker  may  perform 
services  in  a  particular  manner  or 
method;  the  worker  performs  services 
for  only  one  firm  at  a  time;  and  the 
worker  has  been  personally  selected  to 
perform  the  job  by  the  client  or  firm.  See 
IRS  Rev.  Rul.  87-41.  1987-Cum.  Bull. 
296.  298-99. 

The  Department  is  not  persuaded  that 
Congress  evinced  any  intention  that  tax 
law  principles  should  be  applied  by 
employers  or  this  Department  in 
determining  employee  status  for 
purposes  of  the  H-lB  program.  The 
statute  evinces  only  that  the  common 
law  test  be  applied,  not  any  particular 
formulation  of  the  test.  The  Department 
disagrees  with  the  further  suggestion 
that  the  IRS  formulation  of  the  common 
law  test  should  be  the  preferred  method 
for  making  employee  status 
determinations.  Such  use  could  pose 
some  problems  in  administering  the  H- 
IB  program.  While  the  IRS  has 
developed  a  list  of  factors  that  it  will 
consider  in  making  employee 
independent  contractor  decisions. 
Congress,  for  an  extended  period  of 
time,  has  limited  that  agency's 
interpretation  and  application  of  its 
common  law-based  test.  Congress  has 
imposed  significant  statutory  limitations 
upon  the  IRS  in  collecting  taxes  from 
employers  who  fail  to  withhold  taxes 
from  individuals  whom  employers 
claim  to  be  independent  contractors. 
See.  P.g..  Section  530  of  Pub.  L.  95-600, 
as  amended.  26  U.S.C.  3401  note, 
discussed  in  Hospital  Resource 
Personnel,  Inc.  v.  United  States,  68  F.3d 
421  (nth  Cir.  1995).  Section  530(b)  also 
prohibits  the  IRS  from  issuing  any 
regulations  or  Revenue  Rulings  that 
would  further  clarify  the  employment 
status  of  individuals  for  purposes  of  the 
employment  taxes.  Consequently,  the 
Department  cannot  be  confident  that  an 
employer's  treatment  of  a  worker  as  an 
independent  contractor  or  an  employee 
for  tax  purposes  accords  with  the 
common  law  test.  Accordingly,  the 
Department  does  not  consider  an 


employer's  designation  of  a  worker's 
status  for  tax  purposes  to  be  controlling 
on  the  matter  of  that  worker's  status  for 
purposes  of  the  H-lB  program.  The  fact 
that  an  employer  has  treated  a  worker  as 
an  independent  contractor  for  tax 
purposes,  without  protest  by  the  IRS, 
will  not  excuse  an  employer's  non- 
compliance with  its  H-lB  obligations 
toward  that  worker  as  an  employee  if 
the  common  law  test  shows  the  worker 
to  be  an  employee. 

The  Department  is  not  persuaded  that 
the  factor  relating  to  a  worker's  level  of 
skill  or  expertise  should  be  eliminated 
from  the  common  law  test.  While  the 
Department  agrees  with  the  observation 
that  the  occupations  for  which  H-lB 
workers  are  sought  require  more 
advanced  skills  than  those  required  for 
many  other  jobs,  it  remains  true  that  a 
worker's  advanced  skill  is  one  of  the 
factors  weighing  against  an  employment 
relationship  and  must  be  examined  in 
determining  whether  a  worker  who  may 
have  been  displaced  was  an  employee 
or  an  independent  contractor. 

Finally,  the  Department  notes  that 
although  this  test  is  most  important  in 
the  context  of  displacement,  the 
common  law  test  applies  in  any 
situation  under  the  H-lB  program 
where  the  question  of  employment 
relationship  may  arise  (see  the 
discussion  in  IV.B.l,  above,  regarding 
application  of  the  formula  for 
determining  whether  an  employer  is  H- 
iB-dependent).  The  Interim  Final  Rule 
states,  however,  that  every  H-lB 
nonimmigrant  is  by  definition  an 
employee  of  the  petitioning  employer 
since  only  employees  are  granted  entry/ 
status  as  H-lB  nonimmigrants. 

2.  What  Constitute  "Indicia  of  an 
Employment  Relationship,"  for 
Purposes  of  the  Prohibition  on 
Secondary  Displacement  of  U.S. 
Workers  at  Worksites  Where  the 
Sponsoring  Employer  Places  H-lB 
Workers?  (§655.738(d)(2)(ii)) 

Section  212(n)(l)(F)(ii)  of  the  INA  as 
amended  by  the  ACWIA,  8  U.S.C. 
1182(n)(l)(F)(ii),  prohibits  the 
displacement  of  U.S.  workers  employed 
by  another  ("secondary")  employer,  if 
an  H-lB-dependent  employer  or  willful 
violator  intends  or  seeks  to  place  its 
own  H-lB  workers  with  that  other 
employer  in  a  situation  where,  among 
other  things,  there  are  "indicia  of  an 
employment  relationship  between  the 
nonimmigrant  and  such  other 
employer." 

In  his  Congressional  Record 
statement.  Senator  Abraham 
characterized  the  secondary  placement 
provision  as  applying  "where  the  H-lB 
worker  would  essentially  be  functioning 


as  an  employee  of  the  other  employer  " 
Senator  Abraham  further  stated  that  the 
requirement  that  there  be  "indicia  of 
employment"  is  "intended  to  operate 
similarly  to  the  provisions  in  the 
Internal  Revenue  Code  in  determining 
whether  or  not  an  individual  is  an 
employee."  144  Cong.  Rec.  S12751  (Oct. 
21,  1998). 

In  the  NPRM,  the  Department  stated 
its  view  that  this  protection  would  be 
invoked  where  the  relationship  between 
the  business  receiving  the  services  of 
the  H-lB  individual  possesses  some, 
but  not  all,  of  the  attributes  of  an 
employment  relationship.  Thus,  the 
Department  proposed  as  a  test  for  this 
relationship  a  list  of  factors  that  it 
derived  from  the  common  law  test 
which  the  Department  had  proposed  for 
"primary  displacement"  (discussed 
above  in  IV.D.l).  The  Department 
identified  nine  factors  it  believed  to  be 
most  useful  in  determining  whether  the 
H-lB  worker  and  the  business  at  which 
he  or  she  has  been  placed  by  the 
primary  employer  possess  the  requisite 
"indicia  of  an  employment 
relationship."  The  Department 
requested  comments  on  its  proposed 
test  and  any  alternative  formulations  for 
determining  secondary  displacement 
coverage. 

Several  commenters  responded  to  the 
proposal  on  this  issue.  Two  employee 
organizations  (AOTA.  APTA)  generally 
endorsed  the  Department's  proposal,  but 
sought  assurances  that  the  Department 
will  hold  recruitment/staffing  firms  to 
the  same  standard  as  other  employers. 
One  individual  (Miano)  urged  that 
workers  on  H-lB  visas  should  be 
considered  employees  of  a  company  if 
they  work  at  that  company's  facility  and 
take  direction  from  the  company's 
management.  Rapidigm  asked  the 
Department  to  explain  how  it  settled  on 
the  factors  it  identified  in  the  proposal. 

Senators  Abraham  and  Graham  and 
three  representatives  of  employers 
(AILA,  ITAA.  Latour)  asserted  that  the 
legislative  history  of  the  ACWIA  notes 
that  "indicia  of  employment"  was 
meant  to  operate  in  a  manner  similar  to 
IRS  provisions  and  that  the  focus  of  the 
regulations  should  be  on  that  test. 
Senators  Abraham  and  Graham 
continued:  "[Ojur  intent  was  simple 
*   *   *.  Anyone  without  (a  contract 
directly  with  the  putative  employer), 
whether  an  independent  contractor,  or 
an  employee  of  a  third-party  employer, 
would  not  be  'employed  by  the 
employer.'  "  The  Chamber  of  Commerce 
reiterated  its  opposition  to  application 
of  common  law  standards,  but  urged 
that  if  the  Department  does  adopt  these 
standards,  both  the  quantity  and  quality 
of  common  law  factors  sufficient  to 


establish  "indicia  of  an  employment 
relationship"  should  be  substantially 
the  same  as  those  necessary'  to  establish 
the  "employed  by  the  employer 
requirement."  The  Chamber  of 
Commerce  also  requested  that  the 
Department  strike  from  the  list  of  the 
"indicia"  factors  that  "the  client  can 
discharge  the  worker  from  providing 
services  to  the  client"  because  this 
factor,  it  asserts,  places  an  unnecessary 
burden  on  typical  contracting  and 
subcontracting  business  arrangements, 
under  which  a  client  retains  the  right  to 
insist  that  a  worker  be  removed  from  the 
client's  jobsite.  TCS  expressed  concern 
that  the  Departments  proposal  may 
improperly  lead  to  the  result  that  its 
consultants  will  be  seen  as  meeting  the 
"indicia"  nexus.  In  this  regard,  it  stated 
that  the  Department  fails  to  mention 
what  TCS  believes  to  be  the  most 
important  criterion — who  pays,  assigns, 
and  trains  the  individual  at  issue,  and 
who  possesses  ultimate  control  over 
him — and  does  not  indicate  how  various 
factors  are  to  be  weighed.  AILA  and 
ACIP  expressed  concern  that  a  worker 
supplied  by  another  company  will  often 
be  subject  to  the  controls  identified  by 
the  Department  as  "indicia."  ACIP 
contended  that  the  Department  may  be 
misinterpreting  the  common  law. 
asserting  that  a  client-firm's  typical 
control  of  hours,  location,  access,  etc. 
should  not  turn  an  individual  into  the 
client's  employee — a  relationship  that 
should  be  rare,  not  commonplace.  Both 
groups  also  suggested  that  this  test  will 
operate  contrary-  to  settled 
subcontracting  practices. 

The  Department  has  carefully 
considered  these  comments.  As 
explained  previously,  the  Department  is 
not  persuaded  by  the  suggestion  that  it 
could  use  anvthing  other  than  the 
common  law  test  fur  an  employment 
relationship  as  the  starting  point  for 
interpreting  the  "indicia  of  an 
employment  relationship."  The 
Department  proposed  a  subset  of  the 
common  law  factors,  which,  in  its  view, 
are  relevant  and  useful  in  determining 
the  relationship  between  the  H-lB 
worker  and  the  client  business,  as 
distinct  from  those  factors  of  the  test 
that  simply  focus  on  whether  an 
individual  is  self-employed. 

The  Department  sees  no  merit  to  the 
suggestion  that  Congress  intended  the 
use  of  the  "employment  relationship" 
test  to  determine  the  ACWIA-specific 
relationship  between  an  H-lB  worker 
and  the  secondary  employer,  which,  in 
the  language  of  the  statute,  possesses 
"indicia  of  an  employment 
relationship."  If  Congress  had  wanted  to 
use  the  same  test  for  both  purposes,  it 
could  have  done  so  by  using  the  same 
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language  as  it  did  frir  the  relationship 
between  a  LrS.  worker  and  his  (jr  her 
employer.  That  congress  chose  different 
language  is  a  strong  indication  that  it 
had  a  different  intention  than  suggested 
by  the  commenters. 

Furthermore,  how  the  employee  is 
treated  for  IRS  purposes  is  simply  not 
pertinent,  and  is  contrary  to  the  clear 
intent  of  the  provision.  IRS  is  concerned 
only  with  the  entity  which  is  paving  the 
worker — in  this  case  necessarily  the  H- 
IB  employer,  not  the  secondary 
employer' Thus  26  U.S.C.  3401(d) 
defines  "employer"  for  purposes  of 
payroll  deductions  as  "the  person  for 
whom  an  individual  performs  or 
performed  any  service,  of  whatever 
nature."  except  that  if  that  person  does 
not  have  control  of  payment  of  wages, 
the  person  having  such  control  is  the 
employer.  Regulations  which  followed 
the  IRS  approach  would  thus  have  the 
result  of  nullifving  the  secondarv- 
placement  protections  of  the  ACWIA. 

Finally,  reading  the  provision  as 
requiring  less  than  a  full  employment 
relationship  is  congruent  with  the 
purpose  of  the  statute  to  assist  U.S. 
workers  in  retaining  their  employment 
where  their  jobs  may  be  threatened  by 
the  actual  or  potential  placement  of  H- 
IB  workers.  Congressman  Smith 
commented  that  the  legislation  is 
intended  to  address  the  problems  posed 
by  "job  shops."  In  his  introduction  of 
the  compromise  ACWIA  bill  to  the 
House  of  Representatives,  he  stated: 

"The  employers  most  prone  to  abusing  the 
H-lB  program  are  called  job  contractors  or 
job  shops  '    *    '  They  are  in  business  to 
contract  their  H-lBs  out  to  other  companies 
The  companies  to  which  the  H-lBs  are 
contracted  benefit  by  paying  wages  to  the 
foreign  workers  often  well  below  what 
comparable  Americans  would  receive.  Also, 
they  do  not  have  to  shoulder  the  obligations 
of  being  the  legally  recognized  employers; 
the  job  shops  remain  the  offitjal  employers." 

144  Cong.  Rec.  H8584  (Sept.  24.  1998). 
Senator  Abraham  also  stressed  the 
importance  of  the  layoff  protections  of 
the  bill,    very  mindful  of  the  concerns 
people  have  that  somehow  these  H-lB 
temporarv'  workers  might  end  up  filling 
d  position  where  an  American  worker 
could  have  filled  the  slot.  Our  goal  is  to 
make  sure  that  does  not  happen."  144 
Cong.  Rec.  S10878  (Sept.  24.  1998). 
There  is  certainly  no  suggestion  in 
Senator  Abraham's  explanation  of  this 
provision  that  it  should  be  narrowly 
construed:    An  H-lB  dependent 
company  acting  as  a  contractor  must 
attest  that  it  also  will  not  place  an  H- 
IB  professional  in  another  company  to 
fill  the  same  job  held  by  a  laid  off 
American  90  days  before  or  after  the 
date'of  placement."  Ibid. 


In  the  .NTRM.  the  Department  did  not 
indicate  the  point  at  which  the 
relationship  between  a  customer  and  an 
H-lB  worker  would  trigger  the 
displacement  obligation.  In  this  regard, 
the  Department  stated  that  if  had 
considtired.  but  rejected,  an  approach 
that  would  require  the  presence  of  at 
least  some  unspecified  number  of 
fat:tors  as  a  litmus  test.  No  commenter 
expressed  disagreement  with  this 
decision 

Upon  review,  the  Department  has 
decided  that,  as  with  the  test  of 
employment  relationship,  the  single 
most  important  consideration  will  be 
whether  the  customer  has  the  right  to 
control  when,  where,  and  how  the 
worker  performs  the  job,  i.e..  the 
manner  or  method  by  which  the 
particular  duties  of  the  job  are  to  be 
performed.  Thus,  the  presence  of  this 
element  alone  suggests  that  the 
relationship  between  the  customer  and 
the  H-lB  wr)rker  approaches  that  of 
employee  to  employer.  Although  a 
consideration,  the  displacement 
obligation  would  not  be  triggered 
simply  because  the  H-lB  worker 
performed  duties  on  the  customer's 
premises. 

The  Department  disagrees  with  the 
suggestion  that  the  approach  it  proposed 
is  likely  to  upset  usual  contracting 
relationships.  The  triggering  of  the 
secondary*  displacement  liability  of  the 
H-lB  employer  does  not  itself  mean 
that  there  is  an  employment 
relationship  between  the  secondarv' 
employer  and  the  H-lB  worker.  The  fact 
that  the  placing  employer  ordinarily 
will  control  important  aspects  of  the 
relationship,  such  as  the  pay. 
assignment,  and  training  of  the  H-lB 
worker,  does  not  mean  that  the 
relationship  between  the  worker  and  the 
employers  client  will  not  bear  sufficient 
"indicia  of  employment"  for  the 
secondary  displacement  provisions  of 
the  ACWIA  to  apply.  However,  these 
provisions  apply  to  the  prima.ry 
employer,  which  becomes  liable  under 
the  terms  of  its  LCA — not  to  the 
secondary  employer,  which  incurs  no 
liability  under  the  ACWIA  for  the 
displacement 

The  Department  is  unpersuaded  that 
it  should  eliminate  any  of  the  criteria  it 
proposed  as  "indicia."  (Contrary  to  the 
suggestion  of  .some  commenters.  it  is 
fully  consistent  with  the  purposes  of  the 
Act  that  the  proposed  test  may  result 
frequently  in  a  conclusion  that  the 
secondary  displacement  prohibition  is 
applicable. 


3.  What  Constitutes  an  "Essentially 
Equivalent  Job.'  for  Purposes  of  the 
Non-Displacement  provisions  of  the 
ACWIA?  (§655. 738(b)(2)) 

Section  212(n)(4)(B)  of  the  INA  as 
amended  by  the  ACWIA  provides  that 
displacement  occurs  if  the  employer 
"lays  off  the  [U.S.]  worker  from  a  job 
that  is  essentially  the  equivalent  of  the 
job  for  which  the  noninunigrant  or 
nonimmigrants  is  or  are  sought.  A  job 
shall  not  be  considered  to  be  essentially 
equivalent  of  another  job  unless  it 
involves  essentially  the  same 
responsibilities,  was  held  by  a  United 
States  worker  with  substantially 
equivalent  qualifications  and 
experience,  and  is  located  in  the  same 
area  of  employment  as  the  other  job." 
The  area  of  employment  is  defined  as 
"the  area  within  normal  commuting 
distance  of  the  worksite  or  physical 
location  where  the  work  of  the  H— IB 
nonimmigrant  is,  or  will  be.  performed. 
If  such  worksite  or  location  is  within  a 
Metropolitan  Statistical  Area,  any  place 
within  such  area  is  deemed  to  be  within 
the  area  of  employment." 

Congressman  Smith  explained  that 
Congress  intended  to  prevent  covered 
employers  from  replacing  or  displacing 
American  workers  with  H-lB  workers. 
In  his  words: 

'Congress  ma[dei  clear  that  the  prohibition 
is  direfjted  lo  c:irc:umstances  in  which  a 
covered  employer  hires  H-IB  workers  with 
similar  qualifications  to  those  of  laid  off 
.American  workers  in  similar  jobs. 

"This  language  should  not  be  interpreted 
as  prohibiting  and  preventing  only  a  one-for- 
one  replacement  of  a  particular  laid  off 
.American  worker;  such  an  interpretation 
would  be  an  overly  rigid  reading  and  a 
mis(  haracterization  of  Congressional  intent. 
The  focus  of  the  provision  is  on  the 
pla(  ement  of  H-lB  workers  in  the  kinds  of 
jobs  previously  held  by  .American  workers.  If 
an  American  worker  was  laid  off  from  a  job 
and  the  employer  then  hires  an  alien  (on  an 
H-lB  visal  with  sufficiently  similar  skills 
anit  experience  to  perform  a  sufficiently 
similar  job.  a  prohibited  displacement  has 
taken  place.  This  is  a  violation  of  the 
dtteNtatioii  regardless  of  whether  the 
replacement  was  intentional  or 
unintentional,  or  whether  it  was  done  in  bad 
faith  or  not." 

144  Cong.  Rec.  E2324  (Nov.  12,  1998). 
He  also  noted  that  a  dependent 
employer  or  willful  violator  is 
prohibited  from  "concealing  a  lay  off/ 
displacement  by  making  a  modest  or 
cosmetic  change  in  job  duties  and 
responsibilities  [or]  *   *   *  by  some 
other  subterfuge  or  pretense." 

On  the  other  hand,  Senator  Abraham 
remarked; 

"The  reason  for  the  change  from  ("specific 
employment  opportunity "1  is  thai  it  was 
thought  desirable  to  include  within  the  scope 


of  this  prohibition  situations  where  an 
employer  sought  to  evade  this  prohibition  by 
laying  off  a  U.S.  worker,  making  a  trivial 
change  in  the  job  responsibilities,  and  then 
hiring  the  H-lB  worker  for  a  'different"  job' 
*    *    *.  For  similar  reasons,  especially  given 
the  nature  of  the  jobs  in  question,  the 
geographical  reach  of  the  prohibition  was 
extended  so  as  potentially  to  cover  other 
worksites  within  normal  commuting  distance 
of  the  worksite  where  the  H-lB  is  employed. 
This  was  to  cover  the  eventuality  that  an 
employer  might  try  to  evade  this  prohibition 
bv  laying  off  a  U.S.  worker,  hiring  an  H-lB 
worker  to  do  that  person's  job,  but  assigning 
the  H-lB  worker  to  a  different  worksite  very 
close  bv  in  order  to  conceal  what  was  going 
on." 

144  Cong.  Rec.  S12750  (Oct.  21,  1998). 

Senator  Abraham  contrasted  the 
provision  in  the  ACWIA  with  the 
original  definition  in  the  House,  which 
did  not  contain  the  phrase  "from  a  job 
that  is  essentially  the  equivalent  of  the 
job  for  which  the  (H-lB  worker]  is  being 
sought."  Senator  Abraham  stated  that 
'[t]hat  phrase  was  added  to  make  clear 
that  this  provision  is  not  intended  to  be 
a  generalized  prohibition  on  layoffs  by 
covered  employers  seeking  to  bring  in 
covered  H-lBs,"but  rather  a  prohibition 
on  a  covered  employer's  replacing  a 
particular  laid-off  U.S.  worker  with  a 
particular  covered  H— IB." 

In  the  NPRM,  the  Department 
explained  that  the  comparison  required 
to  determine  whether  an  imlawful 
displacement  has  taken  place  involves: 
a  comparison  first  of  the  job  held  by  the 
H-lB  worker  with  the  job  held  by  die 
U.S.  worker  to  determine  if  the  jobs 
involve  essentially  the  same 
responsibilities;  a  comparison  of  the 
U.S.  worker  with  the  H-lB  worker  to 
determine  if  they  have  substantially 
equivalent  qualifications  and 
experience;  and  a  determination  of  the 
areas  o£  employment,  which  must  be  the 
same  for  each  worker  in  question. 

The  Department  proposed  that  when 
comparing  the  job  responsibilities 
component  of  the  provision,  the  focus 
should  be  on  the  core  elements  of  the 
job.  such  as  supervisory  duties,  design 
and  engineering  functions,  or  budget 
and  financial  accountability,  and  on 
whether  both  workers  are  capable  of 
performing  those  duties.  The 
Department  further  proposed  that 
peripheral,  non-essential  duties  that 
could  be  tailored  to  the  particular 
abilities  of  the  individual  workers 
would  not  be  determinative.  The 
Department  suggested  that  it  might  be 
useful  to  apply  the  standards  under  the 
Equal  Pay  Act  ("EPA")  (29  U.S.C. 
206(d)(1))  for  determining  the  essential 
equivalence  of  jobs.  See  29  CFR  1620.13 
et  seq.  In  this  regard,  the  Department 
noted  that  the  EPA  standards  focus  on 


actual  job  duties  and  responsibilities, 
rather  than  a  comparison  of  sometimes 
artificial  job  titles  and  position 
descriptions.  The  Department  noted  its 
concern  that  the  protection  for  U.S. 
workers  could  be  thwarted  if  essential 
equivalence  required  a  match  of 
insubstantial  aspects  of  jobs. 

As  to  the  qualifications  and 
experience  of  the  workers,  the 
Department  proposed  that  the 
comparison  be  confined  to  matters 
which  are  normal  and  customary  for  the 
job,  and  which  are  necessary  for  its 
successful  performance.  In  this  regard. 
the  Department  proposed  that  although 
it  would  be  appropriate  to  compare  the 
relative  qualification  of  the  H-lB  and 
U.S.  workers  by  virtue  of  their 
education,  skills,  and  experience,  it 
would  be  inappropriate  to  compare  their 
relative  ages  or  their  ethnic  identities,  or 
whether  they  are  exactly  alike  in  their 
educational  background  and  work 
experiences.  As  an  illustration,  the 
Department  stated  its  view  that 
unlawful  displacement  could  occur 
where  an  H-lB  worker  is 
"overqualified"  for  the  job  under 
comparison. 

With  regard  to  "area  of  employment." 
the  NPRM  noted  that  the  definition  is 
much  the  same  as  the  Department's 
regulatory  definition  at  §655.715  (see 
IV.P.5,  below). 

The  Department  received  five 
comments  on  its  proposals  on  this  issue. 

The  AFL-CIO  stated  that  the 
Department  recognized  that  employers 
might  seek  to  hide  behind  "artificial  job 
titles  and  position  descriptions.  "  and 
that  the  comparison  is  between  the  U.S. 
worker's  and  the  H-lB  worker's 
qualifications  for  the  job  in  question. 
The  AFL-CIO  stated  that  the 
Department  must  continue  to  rely  on 
objective  criteria  such  as  the  North 
American  Classifications  (NAICS). 
"rather  than  the  employer's  self-serving 
declarations.  .   .  of  intangible' 
qualifications,  such  as  being  a  "team 
player,'  *   *   *" 

Senators  Abraham  and  Graham  took 
issue  w^ith  the  Department's  use  of  the 
EPA  standard  for  a  "job  "  which,  they 
contended,  takes  the  Department 
beyond  the  one-for-one  displacement 
definition  provided  by  the  statute  for 
determining  whether  an  H-1 B 
nonimmigrant  displaced  a  U.S.  worker 
in  the  same  job.  They  stated  that  the 
EPA  applies  a  "substantially 
similar"definition.  which,  in  their 
opinion,  is  much  broader  than  the 
ACWIA's  "essentially  equivalent"  jobs 
standard.  ITAA  requested  the 
Department  to  adopt  a  narrow  reading  of 
the  displacement  prohibition, 
suggesting  that  the  Department's 


proposal  improperly  attempted  to  put  in 
place  an  approach  that  had  been 
rejected  during  the  legislative  process 
ACE  urged  the  Department  to  reconsider 
its  plan  to  "strip  away"  the  relevant 
information  about  job  responsibilities;  it 
suggested  that  the  Department,  instead, 
should  require  that  comparisons  take 
into  account  the  context  and  the  actual, 
specific  requirements  and  skills  of  a 
particular  job. 

AILA  took  issue  with  the  "core 
elements"  approach  as  too  broad  and 
too  difficult  for  an  employer  to  apply. 
For  example.  AILA  contended  that 
under  the  "core  responsibilities" 
analysis,  a  software  engineer  for  a 
telecommunications  project  would 
appear  to  have  the  same  core 
responsibilities  as  a  software  engineer 
for  administrative  functions,  although 
the  positions  are  very'  different  and 
require  different  expertise  and 
knowledge.  On  the  other  hand.  AILA 
stated  that  the  essential  equivalence 
analysis  of  the  EPA  is  more  in  keeping 
with  legislative  intent.  AILA  proposed  a 
test  that  would  compare  the  employer's 
existing  job  requirements  and  duties  to 
those  of  the  H-lB  employee. 

AILA  also  stated  its  approval  of  the 
Department's  proposals  on 
"substantially  equivalent"  and  "area  of 
intended  employment." 

The  Department  continues  to  believe 
the  distinction  between  core  and 
peripheral  elements  of  a  job  is 
important.  The  Department  believes  that 
its  reference  to  the  "core  elements"  of 
the  job  may  have  been  misunderstood 
The  Department  did  not  mean  to  imply, 
for  example,  that  if  each  job  requi1*'d 
design  and  engineering  functions,  for 
example,  there  would  be  a  match  of  core 
elements  of  the  job.  but  rather  that  the 
design  and  engineering  functions  of  a 
job  such  as  software  engineer  are  core 
rather  than  peripheral  elements.  The 
Department  would  agree  with  AILA  that 
a  job  as  software  engineer  for 
telecommunications  would  not 
ordinarily  be  similar  to  a  job  as  software 
engineer  for  administrative  matters — 
assuming  the  employer  does  not  treat 
the  job  of  "software  engineer"  as 
fungible  and  move  workers  from  one 
project  to  another  without  regard  tn  its 
content. 

The  Department  finds  no  merit  to  the 
suggestion,  in  effect,  that  the 
Department's  interpretation  of  the 
phrase  "essentially  equivalent  "  is  not 
based  on  the  language  of  the  ACWIA. 
but  on  an  approach  that  was  discarded 
during  the  legislative  process.  The 
Department  believes  that  its 
interpretation  of  this  term  is  well- 
grounded  in  the  specific  language  of  the 
ACUTA.  The  Department  is  not 
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persuaded  that  the  ACWlA's 
displacement  provisions  only  operate 
on  a  "one-to-one"  basis.  Where  the 
workforce  in  question  is  small,  if  is 
quite  possible  that  the  comparison  will 
be  so  focused,  but  in  other  situations  a 
wider  inquiry  will  have  to  be 
undertaken.  For  example,  where  an 
employer,  through  reorganization, 
eliminates  an  entire  department  with 
several  employees  and  staffs  this 
function  with  one  or  more  H-lB 
workers,  any  U.S.  worker(s)  in  that 
Department  who  occupies(d)  an 
essentially  equivalent  job  as  that  filled 
or  to  be  filled  by  the  H-lB  worker(s) 
would  be  protected  against 
displacement.  The  Department  will  also 
look  closely  at  situations  where  a  U.S. 
worker  is  laid  off  and  his/her  |ob  is 
filled  by  a  U.S.  worker  colleague  whose 
own  job  is  then  filled  by  an  H-lB 
nonimmigrant:  the  Department  would 
seek  to  determine  whether  the  first  U.S. 
worker  was,  in  fact,  the  subjet;!  of  a 
prohibited  displacement. 

The  Department  also  continues  to 
believe  that  the  regulations 
implementing  the  EPA  provide  a  useful 
source  of  standards  for  assessing  the 
"essential  equivalence"  of  jobs.  Neither 
the  EPA  nor  the  ACWIA  requires  that 
the  jobs  under  comparison  be  identiciil 
as  a  condition  for  invoking  their 
provisions.  .Mthnugh  the  two  statutes 
have  operative  language  that  differ  in 
their  specifics,  each  requires  a 
determination  of  "equivalence  '  if  ,in 
emplovee  is  to  secure  its  protection 
Thus,  the  EPA.  at  29  U.S.C.  216(d)(2). 
provides:  "[No  employee  shall  receive 
less  pay  than  an  employee  of  another 
gender]  for  equal  work  on  jobs  the 
performance  of  which  requires  equal 
skill,  effort  and  responsibilitv  under 
similar  working  conditions."  This 
compares  with  the  ACWIA,  at  Section 
212(n)(4)(B).  which  provides:  "|A  U.S. 
worker  is  displaced!  from  a  job  if  the 
employer  lays  off  the  worker  from  a  |oh 
that  IS  essentially  the  equivalent  of  the 
job  for  which  the  |H-1B  worker  or 
workers!  is  or  are  sought,"  i.e.,  the  job 
"involves  essentially  the  same 
responsibilities,  was  held  bv  a  United 
States  worker  with  substantially 
equivalent  qualifications  and 
e.xperience.  and  is  located  in  the  same 
area  of  employment  as  the  other  job." 
With  regard  to  each  statute,  the 
regulatory  challenge  is  to  determine  the 
point  at  which  two  arguablv  different 
jobs  that  share  some  but  not  all 
charactenstics  become  essentiallv  alike 
for  the  purpose  of  the  required  statutory 
comparison.  See  also  the  Department's 
regulations  under  the  Family  and 
Medical  Leave  Act,  29  LJ.S.C. 


H25.1 15(a).  which  use  the  same  concept 
in  defining  "tfquivalent  position."  On 
the  other  hand,  it  is  not  the 
Departni»!nts  intention  to  adopt 
wholesale  the  EPA  regulations,  but 
rather  to  adapt  those  provisions  which 
it  considers  relevant  and  appropriate  in 
satisfying  the  analogous  but  somewhat 
different  statutory  test  under  the 
.\t;VVlA.  Significantly,  under  neither 
statute  did  (Congress  require  an  identity 
of  jobs  as  a  condition  to  invoke  the 
statutory  protection  afforded  workers. 

As  noted  in  the  .NPRM,  it  is  important 
that  the  comparison  of  the  job  filled  bv 
an  H-lB  worker  and  the  job  held  by  a 
U.S.  worker  take  into  account  the  actual 
duties  of  the  jobs.  See  29  CFR 
lf>20.i;ne).  1620.14(a).  U.S.  workers 
would  receive  little  protection  if  the 
comparison  were  to  be  made  simply  by 
job  titles  or  position  descriptions  that 
easily  can  be  tailored  to  disguise  jobs. 
which  in  their  actual  performance,  are 
essentially  alike.  The  same  concerns 
require  that  the  comparison  take  into 
account  the  most  significant 
components  (i.p.,  core  elements)  of  the 
jobs — so  that  a  U.S.  worker  does  not  lose 
the  Acts  protection  where  the 
differences  between  the  job  and  the 
workers  themselves  are  insubstantial, 
peripheral,  or  reflect  discrimination 
against  U.S.  workers.  See  29  CFR 
1620.14(a) 

As  under  the  EPA,  the  jobs  will  be 
viewed  as  different  if  the  skill  required 
to  perform  the  job  the  U.S.  worker  was 
holding  is  substantially  different  than 
that  required  to  perform  the  job  of  the 
H-lB  worker  This  dcics  not  end  the 
inquiry-,  however,  because  the  ACWIA 
requires  in  addition  the  comparison  of 
the  experience  and  qualifications  of  the 
workers,  considering  the  experience, 
training,  educatiiin.  and  ability  of  the 
workers  as  measured  against  the  actual 
performance  requirements  of  the  jobs. 
Thus  an  incjuiry  must  first  be  made  into 
whether  both  workers  possess  the 
minimum  qualifications  for  the  job. 
Unlike  the  EPA.  however,  the 
ct)mparison  includes  not  only  the 
experient;e  and  qualifications  required 
to  perforin  the  job.  but  also  experience 
and  qualifications  which  are  directly 
relevant  in  that  they  would  materially 
affect  a  worker's  relative  ability  to 
perform  the  job  better  or  more 
efficiently  Furthermore,  the  statutory 
standard  requires  only  that  the  workers' 
qualifications  and  experience  be 
"substantially  equivalent;  '  certainly  no 
two  workers  would  have  identical 
experience  and  qualifications.  For 
example,  the  Department  would 
consider  a  bachelor  s  degree  from  one 
accredited  university  to  be  substantially 
equivalent  to  a  bachelor's  degree 


another  accredited  university.  Similarly, 
the  Department  would  consider  1 5  years 
of  experience  to  be  substantially 
equivalent  to  10  years  of  experience. 
Finally,  a  worker's  qualifications  or 
experience  that  are  not  needed  or  useful 
in  performing  the  specific  requirements 
of  the  job  are  not  relevant  to  the 
comparison.  For  e.xample.  the 
Department  would  not  ordinarily 
consider  experience  or  a  degree  in  an 
unrelated  field  to  be  relevant. 

As  suggested  in  the  NPRM.  the 
Department's  Interim  Final  Rule  utilizes 
the  current  definition  of  "area  of 
intended  employment  "  at  §655.715  to 
define  'same  area  of  performance." 

4.  How  Does  the  ACWIA  Distinguish 
Between  a  Prohibited  'Layoff  and  a 
Permissible  Termination  of  an 
Employment  Relationship? 
(§  655.738(b)(1)) 

The  ACWIA's  non-displacement 
prohibition  applies  only  to  a  "layoff  as 
that  term  is  defined  by  the  ACWIA. 
Section  212(n)(4)(D)(i)  of  the  INA  as 
amended  bv  the  ACWIA.  8  U.S.C. 
n82(n)(4)(b)(i).  states  that  a  "layoff 
means  "to  cause  the  worker's  loss  of 
employment,  other  than  through  a 
discharge  for  inadequate  performance, 
violation  of  workplace  rules,  cause, 
voluntary  departure,  [or]  voluntary' 
retirement."  Furthermore,  where  loss  of 
employment  is  caused  by  'the 
expiration  of  a  grant  or  contract  (other 
than  a  temporary  employment  contract 
entered  into  in  order  to  evade  [the 
displacement  provisions  of  the 
ACWIAl,  "  it  is  not  a  layoff  within  the 
meaning  of  the  ACWIA. 

Congressman  Smith  and  Senator 
Abraham  both  stated  that  Congress 
intended  that  the  expiration  of  a 
temporary  employment  contract  would 
be  treated  as  a  layoff  if  an  employer 
enters  into  such  a  contract  with  the 
intent  of  evading  the  displacement 
prohibition.  144  Cong.  Rec.  E2324  (Nov. 
12,  1998):  144  Cong.  Rec.  S12750  (Oct. 
21.  1998). 

The  Department  explained  in  the 
NPRM  that  it  would  closely  scrutinize 
any  situation  where  there  is  some 
question  regarding  the  voluntariness  of 
the  resignation  or  retirement  of  a  U.S. 
worker.  The  Department  also  proposed 
that  it  would  look  to  well-established 
principles  concerning  the  "constructive 
discharge"  of  workers  who  are 
pressured  to  leave  employment. 

In  the  NPRiM.  the  Department  stated 
its  view  that  the  statutory  exception 
where  the  U.S.  worker's  loss  of 
employment  is  caused  by  the  expiration 
of  a  grant  or  contract  was  meant  to 
address  the  common  situation  where 
scientists  and  other  academic  personnel 


are  expressly  hired  to  work  under  a 
contract  or  grant  from  another 
institution.  Thus,  the  Department 
proposed  that  where  the  funding  is  lost, 
and  the  worker  is  not  replaced  because 
of  this  loss,  no  layoff  would  occiu- 
within  the  meaning  of  the  ACWIA.  The 
Department  similarly  proposed  that 
where  a  staffing  firm  or  other 
commercial  firm  hires  an  employee 
expressly  to  work  on  a  specific  project 
under  a  contract  with  another  business 
entity,  it  may  choose,  in  appropriate 
circumstances,  to  discontinue  his  or  her 
employment  without  violating  the 
ACWIA. 

By  way  of  illustration,  the  Department 
described  a  situation  where  no 
displacement  violation  occurs — the 
contract  project  ends  and  is  not 
renewed,  and  the  employer  does  not 
have  a  practice  of  then  moving  its 
employees  to  work  under  other 
contracts,  or  placing  its  employees  on  a 
call  back  list  or  its  equivalent,  but 
instead  terminates  the  relationship  for 
lack  of  work.  The  Department 
distinguished  the  preceding  situation 
from  one  where  a  staffing  firm  places 
employees  at  other  businesses,  does  not 
hire  employees  for  a  specific  client  or 
contract,  and  ordinarily  moves  its 
employees  to  perform  work  under  other 
contracts.  The  Department  proposed 
that  in  this  latter  situation,  the 
Department  might  find  a  displacement  if 
the  employer  terminates  U.S.  workers 
and  hires  H-lB  workers  to  perform 
essentially  the  same  job  under  a 
different  contract  or  on  a  different 
project.  The  NPRM  also  noted  the 
Department's  intention  to  closely 
scrutinize  situations  where  it  appears 
that  a  particular  contract,  including 
commercial  contracts  and  grants  as  well 
as  employment  contracts,  has  been  used 
to  evade  the  dependent  employer's 
obligation  not  to  displace  U.S.  workers. 

The  Department  received  several 
comments  on  this  issue. 

AOTA  and  the  AFL-CIO  generally 
supported  the  Department's  approach. 
The  AFL-CIO  endorsed  the 
Department's  recognition  of 
constructive  discharge.  The  Chamber  of 
Commerce,  AILA  and  ACIP  pointed  out 
that  the  Department's  proposal  fails  to 
mention  that  the  ACWIA  expressly 
excludes  from  "layoff  any  discharge  for 
inadequate  performance,  violation  of 
workplace  rules,  or  cause. 

The  Department  acknowledges  its 
oversight  in  failing  to  paraphrase  the 
introductory  clause  to  the  ACWIA's 
definition  of  "lays  off  in  the  NPRM 
discussion  of  this  point.  This  clause 
lists  those  personnel  actions,  such  as  a 
discharge  for  poor  performance  or 
cause,  that  should  not  be  mistakenly 


considered  as  a  "layoff."  The  omission 
of  this  language  from  the  NPRM  was  not 
intended  to  signal  that  this  part  of  the 
definition  was  insignificant — only  that 
this  portion  of  the  statute  did  not  seem 
to  require  any  regulatory  explication. 
The  Interim  Final  Rule,  however, 
contains  a  complete  statement  of  the 
statute's  layoff  provision,  including  the 
statutory  exceptions. 

AOTA  stated  that  the  Department 
should  scrutinize  arrangements  that 
may  appear  to  be  limited  to  the  duration 
of  a  contract  or  grant;  in  its  view,  this 
would  prevent  staffing  firms  from 
falsely  claiming  that  it  had  hired  a 
person  specifically  for  the  contract  in 
question.  The  AFL-CIO  suggested  that 
employers  who  claim  that  a  U.S.  worker 
was  not  laid  off  due  to  expiration  of 
contract  or  grant  must  document  that 
they  have  not  engaged  in  a  pattern  or 
practice  of  denying  workers  assignment 
to  other  projects.  Two  commenters 
(Kirkpatrick  &  Lockhart.  Latour)  noted 
that  the  Department  correctly 
recognized  that  the  expiration  of  a 
contract  leading  to  the  termination  of 
employment  is  not  a  "layoff  for 
ACWIA  purposes. 

Senators  Abraham  and  Graham  and 
ITAA  stated  that  there  should  be  no 
distinction  between  academic  and  other 
situations  involving  the  expiration  of  a 
contract  or  grant.  They  expressed 
disagreement  that  it  would  be  a  layoff 
where  a  staffing  firm  deviates  from  its 
practice  of  continuing  the  employment 
of  a  worker  after  the  expiration  of  a 
contract  and  fails  to  continue  the 
employment  of  a  U.S.  worker.  ITAA  also 
objected  to  what  it  viewed  to  be  an 
apparent  presumption  by  the 
Department  that  temporary'  contracts 
ordinarily  would  be  used  to  evade  the 
displacement  prohibition.  The  NACCB 
asserted  that  the  distinction  between 
employers  that  usually  transfer 
employees  from  contract  to  contract  and 
those  that  do  not  have  that  practice  is 
impractical  and  unworkable  in  the 
information-technologv'  staffing 
industrj'.  It  also  provided  examples  of 
situations  that  it  believed  would  be 
problematic  under  the  Department's 
proposal.  BRI  expressed  concern  that 
the  Department's  approach  would  fail  to 
account  for  situations  where  a  particular 
worker  was  not  qualified  for  positions 
under  other  contracts  held  by  the 
employer. 

Trie  Department  does  not  presume 
that  temporary  contracts  ordinarily  will 
be  used  to  evade  the  statute's 
displacement  obligations.  The 
Department  also  does  not  hold  the  view 
that  Congress  believed  that  employment 
contracts  tied  to  the  life  of  a  grant  or 
contract  were  solely  a  creature  of 


academia.  While  one  of  the  examples 
discussed  in  the  NPRM  concerned  the 
use  of  such  academic  contracts,  the 
NPRM  also  discussed  the  applicability 
of  the  provision  to  staffing  firms,  whose 
contracts  typically  are  with  more 
commercially-oriented  businesses. 

As  the  NPRM  suggested,  the 
Department  recognizes  that  the 
employment  of  workers  on  a  contract  or 
grant  basis  could  pose  some  problematic 
issues.  The  comments  received 
confirmed  the  Department's  view.  While 
the  statute  recognizes  that  a  layoff 
typically  will  not  occur  where  "a 
worker's  loss  of  employment  *   *   *  (is 
caused  by!  the  expiration  of  a  grant  or 
contract,"  it  expressly  distinguishes  this 
situation  from  an  unlawful  "temporary- 
employment  contract  entered  into  in 
order  to  evade  a  [displacement] 
condition."  Section  212(n)(4)(D)(i){I). 
The  Department  intends  to  look  closely 
at  such  contracts  to  ensure  that 
employers  do  not  attemprt  to  evade  the 
statutory  obligations. 

Upon  further  review  of  this  matter 
and  consideration  of  the  comments 
received,  the  Department  has  decided  to 
continue  the  approach  described  in  the 
NPRM.  The  Department,  however, 
believes  it  appropriate  that  the  totality 
of  the  circumstances  be  considered  to 
determine  whether  a  layoff  has 
occurred.  In  many  situations,  the 
Department  expects  that  it  will  be 
obvious  whether  a  layoff  has  occurred 
(e.g.,  where  a  worker  has  voluntarily 
retired).  In  other  cases,  it  will  be 
unnecessary-  to  resolve  the  question  of 
whether  the  loss  of  the  job  was  because 
of  the  expiration  of  a  contract  or  grant 
because  the  jobs  are  clearly  not 
equivalent. 

In  the  more  difficult  cases,  a 
determination  of  whether  the  expiration 
of  a  grant  or  contract  caused  the  loss  of 
employment  such  that  a  layoff  did  not 
occur  will  require  an  examination  of  the 
practice  of  the  employer  (in  cases  of 
primary  displacement)  or  the  customer 
(where  secondary  displacement  is  at 
issue)  insofar  as  it  bears  on  the 
following  questions:  whether  the  U.S. 
worker's  job.  in  fact,  was  tied  to  the  life 
of  a  particular  contract  or  grant:  whether 
the  employer  has  a  practice,  either  as  a 
general  matter  or  with  respect  to  the 
employee  in  question,  to  continue  the 
individual,  without  interruption  in  his 
employment  on  other  contracts  or 
grants:  whether  the  employer  has  a 
practice,  again  either  as  a  general  matter 
or  with  respect  to  the  employee  in 
question,  that  the  employee  will  be 
called  back  when  a  contract  for  which 
he  or  she  is  qualified  becomes  available: 
whether  the  employer  departed  from  its 
usual  practice  insofar  as  the  hire  or 
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placement  of  the  H-lB  worker  is 
concerned;  whether  the  reason  for  the 
departure  from  the  practice  was  for  a 
reason  unrelated  to  the  employment  of 
the  H-lB  worker;  whether  there  is  any 
evidence  to  suggest  that  tlie  employer 
intended  to  evade  its  displacement 
obligations;  and  the  employers  previous 
history  of  compliance  with  its 
displacement  and  other  H-lB 
obligations.  This  analysis  will  be  used 
by  the  Department  to  determine  whether 
it  is  the  expiration  of  the  contract  or 
grant  which  has  caused  the  termination 
of  the  employee  or  some  other 
consideration  such  as  the  hiring  of  the 
H-lB  worker 

The  Department  notes  that  where  an 
employer  has  a  practice  of  continuing 
employees  on  different  projects  or 
grants  where  work  is  available,  but  of 
laying  workers  off  if  there  is  no  work 
available  that  fits  the  worker's  skills  and 
later  offering  the  worker  work  under  a 
new  contract  when  one  becomes 
available,  the  Department  would  expect 
the  employer  to  contact  the  US  worker 
and  offer  the  position  prior  to 
petitioning  for  an  H-lB  worker  for  the 
position  The  Department  will  closely 
examine  such  situations  to  determine  if 
the  U.S.  worker  has  been  unlawfully 
displaced,  and  if  not.  if  the  employer's 
failure  to  contact  such  former 
employees  is  a  recruiting  violation. 

5.  What  Constitutes  'a  Similar 
Employment  Opportunitv"  for  a  U.S. 
Worker.  Which— if  Offered— Would  Nut 
Constitute  a  Prohibited  'Layoff  or 
Displacement  of  the  Worker' 

Section  212(n)(4)(D)(i)(n)  of  the  INA 
as  amended  bv  the  ACWIA.  8  U.S.C. 
1182(n)(4)(D)(i)(lI).  provides  diat,  even 
where  an  H-lB  worker  is  placed  in  a  it)b 
formerly  held  by  a  U.S.  worker,  no 
"displacement"  or  "layofr'  is 
considered  to  have  occurred  if  the  US 
worker  was  first  offered  but  refused  "a 
similar  employment  opportunity  vvith 
the  same  employer  " 

As  stated  by  Congressman  Smith: 
"The  intent  of  Congress  is  that  the 
'similar  employment  opportunitv  with 
the  same  employer  at  equivalent  or 
higher  compensation  and  benefits' 
would  be  a  meaningful  offer.  '  144  Cong. 
Rec.  E2324  (Nov.  12.  1998)  Senator 
Abraham  stated  that  it  'is  the  intent  of 
Congress  that  the  determination  of 
similarity  take  into  account  factors  such 
as  level  of  authority  and  responsihilitv 
to  the  previous  job.  level  within  thf 
overall  organization,  and  other  similar 
factors,  but  that  it  not  include  the 
location  of  the  job  opportunitv  "  144 
Cong.  Rec.  Si 2750  (October  21,  199H). 

In  the  NPRNt.  the  Department 
described  this  provision  as  allowing  a 


dependent  employer  an  affirmative 
defense  to  its  displacement  of  a  U.S. 
worker  if  the'employer  can  establish 
that  it  offered  a  bona  fide  transfer 
opportunitv  to  the  worker.  The 
Department  proposed  that  the  U.S. 
worker  would  need  to  be  offered  not 
simply  another  job  with  a  similar  title, 
but  that  the  offered  position  also  carry 
with  it  attributes  such  as  a  similar  level 
of  authority  and  responsibility  within 
the  organization,  a  similar  opportunity 
for  advancement  within  the 
organization,  similar  tenure,  and  a 
similar  work  schedule. 

Four  commenters  responded  to  this 
proposal. 

Tne  AFL-CIO  asserted  that  by  using 
the  term  "employment  opportunity" 
rather  than  "job  "  or  'position," 
Congress  intended  that  working 
conditions,  such  as  schedules,  worksite 
location,  level  of  authority  and 
discretion,  and  potential  to  advance,  be 
factors  that  determine  the  similarity  of 
opportunity,  and  that  the  term  does  not 
simply  reflect  a  comparison  of 
compensation  and  benefits.  One 
commenter  (Latour)  urged  the 
Department  to  be  sensitive  to  the 
geographic  needs  of  employers  in 
administering  this  section  of  the 
ACWIA.  noting  that  U.S.  workers  often 
are  less  willing  to  go  to  some  localities 
than  H-lB  workers. 

Most  of  the  factors  listed  by  the  AFL- 
CIO  are  included  in  the  Interim  Final 
Rule  The  Department  notes  that,  apart 
from  the  economic  comparison 
proposed  by  the  Department,  as 
discussed  in  the  next  section,  no 
commenter  objected  to  the  other 
illustrative  factors  proposed  by  the 
Department  in  measuring  "similar 
cmplovment  opportunity."  AILA  stated 
that  it  agreed  that  the  factors  listed  by 
the  Department  in  the  NPRM  are 
appropriate  for  determining  the 
similarity  of  an  employment 
opportunity  offer.  The  AFL-CIO 
identified  as  an  additional  factor,  "the 
level  of  *    *    *  discretion  "  of  the  two 
positions,  which,  it  asserted,  should  be 
taken  into  account.  This  factor,  the 
Department  believes,  is  inherent  in  any 
comparison  between  two  jobs,  and  it  has 
specific:ally  included  this  factor  in  the 
Interim  Final  Rule. 

The  Department  has  not  included 
"worksite  location"  as  an  additional 
factor,  as  had  been  suggested  by  the 
AFL-t"lt).  The  intended  meaning  of  this 
tt;rin  is  not  clear  to  the  Department.  To 
the  extent  it  is  intended  to  require  a 
comparison  of  the  relative  costs  of  living 
in  the  areas  of  the  jobs — a  consideration 
discussed  in  the  next  section  of  the 
Preamble — the  Department's  proposal 
dlreadv  accommodated  the  suggestion.  If 


the  AFL-CIO  is  suggesting  that  an 
employer  should  not  be  able  to  offer  a 
job  in  a  different  geographic  location, 
the  Department  disagrees  with  this 
suggestion.  Although  the  ACWIA's 
language  does  not  foreclose  an 
interpretation  that  would  require  an 
offered  position  to  be  within  the  same 
geographic  area  in  order  to  satisfy  the 
test  of  "similarity,"  the  Department 
believes  that  this  would  uimecessarily 
limit  an  employer's  ability  to  restructiu-e 
its  operations  in  order  to  ensure  that  no 
U.S.  workers  are  displaced  by  an  H-lB 
worker.  Although  the  Department  has 
not  included  worksite  location  as  an 
explicit  consideration  in  evaluating 
similarity  of  the  employment 
opportunity,  the  Department  notes  that 
the  offer  of  a  similar  employment 
opportunity  must  be  bona  fide.  The 
Department  would  not  consider  an  offer 
to  be  bona  fide  if  all  of  the  facts  and 
circumstances  indicate  it  is  designed  to 
be  rejected  by  the  employee  and 
therefore  is  a  subterfuge  for  a  layoff. 

6.  What  Constitutes  "Equivalent  or 
Higher  Compensation  and  Benefits"  for 
a  U.S.  Worker,  for  Purposes  of  the  Other 
Job  Offer  to  That  Worker  so  as  to  Not 
Constitute  a  Prohibited  "Layoff  or 
Displacement?  (§ 655.738(b)(l)(iv)(C)) 

Section  212(n)(4)(D)(i)(II)  of  the  INA 
as  amended  by  the  ACWIA,  8  U.S.C. 
1182(n)(4)(D){i)(II).  provides  that  no 
prohibited  "layoff  of  a  discharged  U.S. 
worker  occurs  if  the  U.S.  worker  is 
offered  another  employment 
opportunity  with  the  same  employer  "at 
equivalent  or  higher  compensation  and 
benefits  than  the  position  from  which 
the  employee  was  discharged.  " 

Congressman  Smith  stated:  "It  is 
Congress"  intent  that  an  employer 
should  not  be  able  to  evade  attestation 
by  making  an  offer  of  an  alternative 
employment  opportunity  without 
considerations  such  as  relocation 
expenses  and  cost  of  living  differentials 
if  the  alternative  position  was  in  a 
different  geographical  location."  144 
Cong.  Rec.  E2324  (Nov.  12,  1998). 
Senator  Abraham  stated  that  "the 
determination  of  similarity  *   *   *  [does] 
not  include  the  location  of  the  job 
opportunitv."  144  Cong.  Rec.  S12750 
(Oct.  21,  1998). 

In  the  NPRM.  the  Department 
proposed  that  an  "opportunity  "  could 
not  be  considered  to  provide 
"equivalent  or  higher  compensation  and 
benefits,"  if  that  "opportunity"  would 
provide  the  worker  a  lower  disposable 
income,  or  would  require  the  worker  to 
incur  expenses  that  drive  down  his 
financial  standing.  The  Department  also 
noted  that  Congress,  by  specifying 
"equivalent  or  higher"  pay  and  benefits, 


must  have  intended  that  the  U.S.  worker 
be  offered  a  positive,  rather  than 
negative,  '"employment  opportunity." 

The  Department  also  proposed  that, 
'"[alssuming  the  regulations  provide  that 
a  'similar  employment  opportunity"  may 
include  a  transfer  to  another  commuting 
area,"  that  opportunity  must  take  into 
consideration  matters  such  as  cost  of 
living  differentials  and  relocation 
expenses  (e.g.,  a  New  York  City 
"opportunity"  offered  to  a  worker  "laid 
off  in  Kansas  City).  The  Department 
also  noted  that  it  was  considering 
whether  it  would  be  appropriate  for  this 
purpose  to  use  principles  adapted  from 
regulations  defining  equivalent 
compensation  and  benefits  under  the 
Equal  Pay  Act  and  the  Family  and 
Medical  Leave  Act.  See  29  CFR  1620;  29 
CFR  825.215(c). 

The  Department  received  five 
comments  on  this  issue  and  its 
proposals. 

The  AFL-CIO  agreed  with  the 
Department's  proposal,  noting  that  a 
position  resulting  in  an  actual  loss  of 
"real  wages"  for  a  U.S.  worker  should 
not  be  considered  equivalent 
compensation  and  benefits.  The  AFL- 
CIO  also  observed  that  a  change  of 
employment  that  results  in  higher 
dependent  care  costs  for  an  employee 
has  the  same  consequences  of 
decreasing  real  wages  as  cost-of-living 
and  relocation  expenses. 

AILA.  ITAA,  the  Chamber  of 
Commerce,  and  Senators  Abraham  and 
Graham,  on  the  other  hand,  contended 
that  the  Department's  proposal  that  the 
cost  of  living  and  relocation  costs 
should  be  considered  in  determining 
whether  the  offered  job  offers  the 
employee  "equivalent  or  higher 
compensation  and  benefits"  is  without 
support  in  the  ACWIA,  and  that 
"similarity"  should  not  take  into 
account  the  geographic  location  of  a  job 
opportunity.  The  Chamber  of  Commerce 
noted  that  COLAs  and  other  expenses 
will  not  necessarily  increase  with  an 
offer  of  similar  employment,  such  as 
where  the  position  offered  to  the  U.S. 
worker  is  located  in  an  area  with  lower 
costs  than  the  position  from  which  he 
has  been  or  will  be  laid  off. 

The  Department  believes  that  whether 
an  employment  opportunity  provides 
equivalent  or  higher  compensation  and 
benefits  requires  consideration  of  the 
costs  associated  with  the  location  of  the 
jobs,  i.e.,  if  the  employment  opportunity 
takes  into  consideration  both  the  cost  of 
living  and  any  costs  expenditures 
necessary  to  relocate  to  another 
location.  The  Department  believes  this 
accords  with  the  most  natural  meaning 
of  the  provision.  The  Department  does 
not  believe  that  an  employment 


opportunity  can  be  bona  fide  if  it  does 
not  take  into  consideration  these  costs 
which  would  erode  compensation  under 
the  job  offer. 

Tne  Department  disagrees  with  the 
argument  that  Congress,  by  prescribing 
a  geographical  condition  in  section 
212(n){4)(B)  for  determining  if  a  job 
offer  would  provide  "equivalent  or 
higher  compensation"  of  the  job  offered 
to  a  U.S.  worker,  but  not  in  section 
212(n)(4)(D)(i)(II).  evinced  an  intention 
that  the  jobs'  locations  are  to  be 
disregarded  in  making  this  latter 
comparison.  The  Department  notes  that 
the  two  provisions  measure  different 
aspects  of  the  employer's  displacement 
obligation.  The  first  provision  defines 
the  universe  of  jobs  which  should  be 
compared  to  determine  if  a 
displacement  has  taken  place  as  those 
within  the  same  geographical  area.  The 
second  provision  compares  the 
equivalency  of  jobs  which  the  U.S. 
worker  occupies  and  is  offered.  The 
Department  certainly  does  not  believe 
that  where  the  statutory  language  in  one 
provision  explicitly  restricts  the 
comparison  to  the  same  locality  and  in 
another  provision  it  is  silent,  it  follows 
that  the  cost  of  relocation  and  the  cost 
of  living  cannot  be  taken  into 
consideration  in  determining  the 
equivalency  of  compensation  between 
two  positions  in  different  localities.  In 
fact,  the  Department  believes  that  a 
more  appropriate  inference  would  be 
that  Congress  intended  no  such 
limitation. 

The  Department,  in  determining 
whethera  bona  fide  job  offer  was  made, 
does  not  intend  to  second-guess  an 
employer's  reasonable  good-faith  efforts 
to  achieve  economic  comparability. 
Ordinarily  this  could  be  achieved  if  the 
job  offer  takes  into  account  cost  of  living 
adjustments  between  localities  and 
relocation  costs  which  the  employer 
ordinarily  provides.  If  such  cost  of 
living  adjustments  are  not  ordinarily 
provided  by  the  employer,  the 
Department  would  accept  an  adjustment 
based  on  any  published  index  of  pay 
differentials  or  cost  of  living,  or  use  of 
the  adjustments  provided  by  the  Federal 
Government  to  its  employees.  In  this 
regard,  the  Department  agrees  vvith  the 
obser\'ation  by  the  Chamber  of 
Commerce  that  if  the  transfer  is  to  an 
area  with  a  less  expensive  cost  of  living, 
an  employer  may  offer  a  position  at  a 
reduced  rate  of  pay.  provided  this 
accords  with  the  employer's  normal 
policy. 

AILA  urged  the  Department  not  to 
adopt  the  EPA  and  the  FMLA  standards 
for  equivalency.  AILA  objected  to  the 
use  of  the  FMLA  standard  on  the  basis 
that  it  requires  ""virtual  identity."  rather 


than  the  ACWIA's  test  of  "'substantial 
equivalence."  With  regard  to  the 
possible  use  of  the  EPA  regulations, 
AILA  stated  that  its  use  would  be 
inappropriate  because  "substantial 
equivalence"  would  be  defeated 
whenever  a  job  offered  was  located  in 
another  geographic  area.  AILA,  instead, 
requested  that  "equivalent  or  higher  "  be 
determined  on  a  case-by-case  basis,  in 
light  of  all  circumstances  of  the  job 
offer. 

The  Department  notes  that  AILA  has 
misstated  the  relevant  ACWIA  standard, 
which  is  "equivalent  or  higher 
compensation  and  benefits,"  not 
"substantial  equivalence."  The 
Department  continues  to  believe  that 
both  EPA  and  FMLA  regulations 
provide  a  proper  basis  for  making  the 
comparison  of  compensation  and 
benefits,  although  the  FMLA  regulations 
are  somewhat  less  useful  since  they 
provide  less  detailed  guidance  in 
making  an  economic  comparison  of 
jobs.  Accordingly,  the  Interim  Final 
Rule  is  based  on  the  following 
principles  drawn  from  the  EPA 
regulations,  29  CFR  1620.10:  Wages 
include: 

"all  pavments  made  to  lor  on  behalf  of]  an 
emplovee  as  remuneration  for  employment 
[e.g.,  ]  all  forms  of  compensation  irrespective 
of  the  time  of  payment,  whether  paid 
periodicalh  or  (ieferred  until  .i  later  dale,  and 
whether  called  wages,  salary  .  profit  sharing, 
expense  a(  c(junt.  monthly  minimum,  bonus, 
imiform  cleaning  allowame.  hotel 
accommodations,  use  of  i  C)mpan\  car. 
gasoline  allowance,  or  some  other  name. 
Fringe  benefits  are  deemed  to  be 
remuneration  for  employment.  *    *    'Thus. 
\a(  ation  and  holiday  pay.  and  premium 
pavments  for  work  on  .Saturdavs.  Sundays, 
holidavs.  regular  days  uf  rest  or  (Jiher  days 
or  hours  in  excess  or  outside  of  the 
employee's  regular  days  or  hours  of  work  are 
deemed  remuneration  for  employment 

Consistent  with  29  CFR  1620.11(a). 
"fringe  benefits"  include,  e.g..  such 
benefits  as  medical,  hospital,  accident, 
life  insurance  and  retirement  benefits: 
profit  sharing  and  bonus  plans;  leave; 
and  other  such  benefit  programs. 

While  the  Departments  interpretation 
allows  for  an  inclusive  definition  of 
compensation  and  benefits,  the 
Department  expects  that  since  the 
comparison  will  involve  jobs  with  the 
same  business,  the  benefit  components 
of  the  employee's  compensation  often 
will  be  the  same,  leaving  the  cost  of 
living  differential  as  the  sole  or  primary 
variable  in  most  situations.  As 
discussed  above,  the  regulations 
specifically  allow  the  job  opportunity  to 
be  in  a  different  locality,  provided  there 
is  an  adjustment  for  cost  of  living,  and 
relocation  costs  are  paid. 
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7  What  Is  Required  of  an  H-lB- 
Dependent  Employer  or  Willful  Violator 
Which  Seeks  to  Place  H-lB  Workers  at 
a  Secondarv  Emplovers  Worksite? 
(§655. 738(d)) 

Section  2 1 2(n)(  1  )(F)  of  the  INA  as 
amended  bv  the  ACWIA.  8  U.S.C. 
1182(n)(l)(F),  requires  that  H-lB- 
dependent  employers  and  willful 
violators  not  place  any  H-lB  worker  at 
another  employer's  worksite  "unless  the 
[H-lB]  employer  has  inquired  of  the 
other  employer  as  to  whether,  and  has 
no  knowledge  that  *    •    *  the  other 
employer  has  displaced  or  intends  to 
displace  a  L^nited  States  worker 
employed  by  the  other  employer" 
within  the  period  beginning  90  days 
before  and  continuing  until  90  days 
after  the  H-lB  worker's  placement  at 
that  worksite.  This  requirement  applies 
where  there  are  "indicia  of  an 
employment  relationship"  between  the 
H— IB  worker  and  the  customer-client  of 
the  dependent  employer,  section 
212(n)(l)(G)(ii)  further  provides:  "'The 
(LCAl  application  form  shall  include  a 
clear  statement  explaining  the  liability 
under  subparagraph  (F)  of  a  placing 
employer  if  the  other  employer  *    •    * 
displaces  a  United  States  worker 
*    *    *"  Additionally,  section 
212(n)(2)(E)  provides  that  where  an  H- 
iB-dependent  employer  places  a  non- 
exempt  H-lB  worker  with  another 
employer  in  accordance  with  section 
212(n)'{l)(F)  {ip  .  after  having  made  the 
required  inquin,),  "such  displacement 
shall  be  considered  *    *    *  a  failure,  bv 
the  placing  employer,  to  meet  a 
condition  specified  [in  an  LCAj. 
However,  the  employer  may  not  be 
debarred  unless  the  Secretan*'  finds  that 
the  placing  employer  "knew  or  had 
reason  to  know  of  such  displacement  at 
the  time  of  the  placement.  "  or  the 
employer  has  been  sanctioned  "based 
upon  a  previous  placement  of  an  H-lB 
nonimmigrant  with  the  same  other 
employer." 

In  explaining  these  provisions  and  their 
interrelationships  Congressman  .Smith  stated: 
...    .    •  [7]he  legislation  prohibits  a  (overud 
employer  in  certain  circumslanf  es  from 
placing  an  H-lB  nonimmigrant  with  another 
employer  where  the  'other'  employer  has  or 
will  displace  an  .American  worker.  *   *    * 
Congress  intends  that  the  employer  make  a 
reasonable  inquiry  and  give  due  regard  tu 
available  information.  Simplv  making  a  pro 
forma  inquiry  would  not  insulate  a  i  overed 
employer  from  liability  should  the  other' 
employer  displace  an  .American  worker  from 
a  job  sufficiently  similar  to  the  one  which 
would  be  performed  bv  an  Ft-lB  worker. 
That  is  one  of  the  reasons  why  subsection 
412(a)(2)  of  the  legislation  requires  that  the 
employer  be  notified  through  a  clear 
statement  on  the  labor  condition  application 
(LCA)  regarding  the  scope  of  a  covered 


employer's  liahilit\  with  respect  to  a  lay  off 
by  a  secondarv  employer.  Through  the  LC.-\ 
form,  the  Department  of  Labor  will  make 
I  lear  to  i  (uered  emplovers  their  obligation  to 
exen  ise  due  diligence  in  ascertaining 
whether  the  placement  of  H-1 B 
nonimmigrants  may  correspond  with  the  lav 
off  or  displacement  of  American  workers  in 
similar  jobs.  Some  of  the  most  egregious 
cases  involving  the  abuse  of  the  H-lB  visa 
program  have  involved  American  workers 
being  retained  onlv  long  enough  to  train  their 
H-lB  replai:ements  under  contract  with  a 
different  employer.  •   ♦    •" 

144  Cong.  Rec.  E2324  (Nov.  12,  1998). 

Similar  statements  were  made  by 
.Senator  Abraham: 

In  particular,  the  covered  employer  must 
promise  to  inquire  whether  the  other 
employer  will  be  using  the  H-lB  worker  to 
displace  a  I  '..S  worker  whom  the  other 
employer  had  laid  off  or  intends  to  lay  off 
within  90  days  of  the  placement  of  the  H- 
1  H  worker  The  covered  employer  must  also 
stale  that  it  has  no  knowledge  that  the  other 
employer  has  done  so  or  intends  to  do  so. 

144  Cong.  Rec.  S12751  (Oct.  21,  1998). 

Congressman  Smith  and  Senator 
Abraham  agreed  that  an  employer  who 
makes  the  required  inquiries  remains 
liable  if  the  other  employer  displaces 
U.S.  workers  notwithstanding  the 
inquirv'  made.  Thus  Congressman  Smith 
stated: 

If  the  other  employer  has  displaced  an 
American  worker  (under  the  definitions  used 
in  this  legislation)  during  the  90  days  before 
or  after  the  plai  einenl.  the  attesting  employer 
is  liable  as  if  it  had  violated  the  attestation. 

In  all  inslanies.  the  sancti(m  may  be  an 
administrative  remedy  (including  civil 
monetary  penalties  and  "make-whole' 
remedies  to  the  .American  worker  affected). 
The  attesting  employer  can  only  receive  a 
debarment,  however,  if  it  is  found  to  have 
known  or  to  have  had  reason  to  know  of  the 
secondary  displacement  at  the  time  of  the 
placement  of  the  H-lB  worker  with  the  other 
t'lnplover,  or  if  the  attesting  employer  was 
previously  sanctioned  for  a  secondary 
displacement  under  212(n)(2)(E)  for  placing 
an  H-lB  nonimmigrant  with  the  same  other 
employer.  If  an  employer  has  conducted  the 
required  inquir\  prior  to  any  placement  yvith 
a  "set  ondary"  employer,  and  has  no 
information  or  reason  to  know  of  that 
employer's  past  or  Intended  displacement  of 
Ll.S   workers,  then  the  attesting  employer 
should  onliiiarilv  be  presumed  not  to  have 
willfully  violated  the  sectmdary 
displacement  attestation.  Congress 
anticipates  that  the  Department  of  Labor,  in 
promulgating  and  enfon  ing  regulations, 
would  require  a  reasonable  level  of  Inquiry." 

144  Cong  Rec.  E2327  (Nov.  12,  1998). 
Similarly.  Senator  Abraham  stated: 

"Making  the  rei^uired  Inquiries  will  not 
insulate  a  covert'd  employer  from  liability 
should  the  secondarv  employer  with  which 
the  covered  employer  is  placing  the  covered 
H-lB  worker  turn  out  to  have  displaced  a 
U.S.  worker  from  the  job  that  it  has 


contracted  with  the  covered  employer  to 
have  the  H-lB  worker  fill.  That  is  why 
subsection  412(a)(2)  of  this  legislation  adds  a 
new  requirement  to  section  212(n)(l)  that  the 
application  contain  a  clear  statement 
regarding  the  scope  of  a  covered  employer's 
liability  with  respect  to  a  layoff  by  a 
secondary  employer  with  whom  the  covered 
employer  places  a  covered  H-lB  worker. 
*    '    *  If  the  other  employer  has  displaced  a 
U.S.  worker  (under  the  definitions  used  in 
this  legislation)  during  the  90  days  before  or 
after  the  placement,  the  attesting  employer  is 
liable  as  if  it  had  violated  the  attestation.  The 
sanction  is  a  SI. 000  civil  penalty  per 
violation  and  a  possible  debarment.  The 
attesting  employer  can  only  receive  a 
debarment,  however,  if  it  is  found  to  have 
known  or  to  have  had  reason  to  know  of  the 
displacement  at  the  time  of  the  placement 
with  the  other  employer,  or  if  the  attesting 
employer  was  previously  sanctioned  under 
212(n)'(2)(E)  for  placing  an  H-lB 
nonimmigrant  with  the  same  employer.  If  an 
employer  has  conducted  the  inquiry  that  it  is 
required  to  attest  that  it  has  conducted  before 
any  such  placement,  and  (as  that  attestation 
requires)  acquired  no  knowledge  of 
displacement  of  a  U.S.  worker  in  the  course 
of  that  inquiry,  it  should  ordinarily  be 
presumed  not  to  have  known  or  have  reason 
to  know  of  a  displacement  unless  there  is  an 
affirmative  showing  that  it  did  have  such 
knowledge  or  reason  to  know." 

144  Cong.  Rec.  S12750,  S12751  (Oct.  21, 
1998). 

In  order  to  achieve  the  purposes  of 
this  provision,  the  Department  proposed 
to  develop  a  regulatory  provision  which 
requires  that  the  H-lB  employer  make 
a  reasonable  effort  to  inquire  about 
potential  secondary  displacement.  The 
NPRM  set  out  a  non-exclusive  list  of 
methods  that  could  be  used  by  an 
employer  to  demonstrate  its  efforts  to 
assure  compliance  with  its  inquiry 
obligation.  The  methods  suggested 
included  obtaining  a  written  assurance 
from  the  secondary  employer  that  it 
does  not  intend  to  displace  a  similarly- 
employed  U.S.  worker  during  the  90- 
day  period  before  or  after  the  placement 
of  the  H-lB  worker;  a  written 
memorialization  of  such  a  verbal 
assurance;  or  the  inclusion  of  a  non- 
displacement  clause  in  a  contract  with 
the  secondary  employer.  The  NPRM 
noted  that  the  Department  had  read  the 
language  and  structure  of  the  statutory 
provisions  to  reflect  an  intention  that  a 
dependent  employer  must  take  pro- 
active steps  to  determine  whether  the 
placement  of  H-lB  workers  would 
correspond  with  the  layoff  of  similarly- 
employed  U.S.  workers.  The  NPRM 
proposed  that  an  employer,  even  with 
the  receipt  of  a  "no  displacement  " 
assurance,  should  not  be  able  to  ignore 
other  information,  coming  to  its 
attention  before  placement  of  the  H-lB 
worker,  that  calls  into  question  the 
original  assurance.  The  Department 


proposed  that  in  such  circumstances  the 
dependent  employer  would  be  expected 
to  recontact  its  customer  and  obtain 
credible  assurances  that  layoffs  have  not 
occurred  or  are  planned  during  the 
relevant  statutory  time  frame. 

Several  commenters  responded  to  the 
Department's  proposals  on  this  issue. 

One  commenter  (TCS)  generally 
agreed  with  the  Department's  approach, 
urging  the  Department  to  clarify  that 
usually  all  that  will  be  required  of  a 
dependent  employer  is  to  make  the 
layoff  inquiry  with  its  customer  and  to 
memorialize  the  customer's  response. 
ITAA  stated  that  it  foimd  helpful  the 
Department's  identification  of  a  variety 
of  methods  by  which  an  employer  may 
satisfy  its  inquiry  obligation. 

The  AFL-CIO  asserted  that  a  refusal 
by  a  secondary  employer  to  respond  to 
the  staffing  firm's  inquiry  should  result 
in  the  disqualification  of  that  LCA.  ACE 
and  IEEE  stated  their  belief  that  the 
Department's  proposal  puts  an  unfair 
burden  on  the  placing  employer  and 
that,  at  the  very  least,  the  secondary 
employer  should  share  liability  for 
violation  of  the  displacement  provision. 
The  IEEE  expressed  particular  concerns 
regarding  the  effect  of  the  Department's 
approach  on  smaller  businesses.  Two 
other  commenters  (BRI  and  Cooley 
Godward)  asserted  that  the  NPRM 
neglected  to  address  the  treatment  of 
primary  employers  who,  despite 
reasonable  efforts,  receive  no  or  an 
inadequate  response  fi'om  the  secondary 
employer.  BRI  requested  that  the  final 
regulation  address  a  "reasonable 
minimal  effort"  threshold. 

AILA,  Rapidigm,  and  Satyam 
contended  that  getting  wrritten 
assurances  from  secondary  employers 
will  jeopardize  negotiations  and 
placement  of  H-lB  workers.  Rubin  & 
Dombaum  and  White  Consolidated 
Industries,  on  the  other  hand,  stated  that 
although  only  H-lB-dependent 
employers  and  willful  violators  need 
obtain  assurances,  the  effect  of  that 
requirement  is  to  impose  a  paperwork 
requirement  on  the  secondary  employer. 

AILA  asserted  that  the  proposal,  in 
effect,  required  a  dependent  employer  to 
conduct  an  "interrogation"  of  its 
customer  regarding  its  layoff  plans  in 
order  to  satisfy  its  non-displacement 
obligation,  and  stated  that  the  proposal 
lacked  "an  articulable  point  at  which 
the  H-lB  employer  is  deemed  to  have 
made  sufficient,  reasonable  efforts." 
AILA  requested  that  the  Department 
allow  flexibility  to  ascertain  whether 
there  is  a  realistic  possibility  of 
displacement,  such  as  where  the  H-lB 
worker  is  only  providing  services  for  a 
special  project  or  on  a  short-term  basis. 


The  Department  has  given  careful 
consideration  to  the  divergent 
conunents  received  on  this  proposal. 
The  expressed  concern  regarding  the 
impact  which  the  inquiry  will  have 
upon  the  dependent  employer's  ability 
to  place  H-lB  workers,  in  the 
Department's  view,  is  misplaced.  The 
obligation  has  been  imposed  by 
Congress  as  a  condition  for  the 
employment  of  H-lB  workers  by  H-lB- 
dependent  employers  and  willful 
violators.  While  a  dependent  employer 
has  discretion  as  to  how  it  will  meet  this 
obligation,  it  must  make  the  inquiry  in 
every  case  where  there  will  be  indicia 
of  an  employment  relationship  (see 
IV.D.2,  above). 

The  Department  is  not  persuaded  that 
its  proposal  imposes  any  undue  bvuden 
on  dependent  employers  or  their 
customers.  The  Department  believes 
that  the  statute  contemplates  due 
diligence  in  the  inquiry,  taking  into 
consideration  the  circumstances  of  the 
case,  rather  than  just  a  pro  forma 
inquiry.  Ordinarily,  if  the  customer 
provides  the  assurance  and  there  is  no 
reason  to  suspect  to  the  contrary — as 
where  the  project  is  only  for  a  short- 
term,  to  satisfy  a  special  need — an 
employer  would  need  only  make  the 
relevant  inquiry  of  its  customer  and 
memorialize  the  customer's  intention 
not  to  displace  any  U.S.  workers.  The 
Department  does  not  believe  that  the 
nature  of  the  inquiry  creates  a 
significant  bvuden  in  those  instances 
where  there  is  no  reason  to  believe  that 
a  displacement  may  be  contemplated. 
On  the  other  hand,  if  the  employer  has 
any  reason  to  believe  the  secondary 
employer  may  displace  its  employees — 
as  where  the  H-lB  workers  will  be 
performing  services  that  the  secondary 
employer  performed  with  its  own  work 
force  in  the  past — a  greater  inquiry  may 
be  necessary.  The  Department  notes  that 
the  employer  is  not  constrained  by  the 
Department's  examples;  it  can  choose  an 
alternative  means  to  assure  itself  that 
there  will  not  be  displacement  and  to 
minimize  its  potential  liability,  such  as 
by  an  indemnity  clause,  as  suggested  by 
IEEE. 

Furthermore,  the  Department  has  no 
reason  to  believe  that  the  customer 
would  have  difficulty  in  answering  the 
inquiry,  especially  where  no  layoffs  are 
contemplated.  If  a  customer  balks  at 
providing  the  lay-off  information — an 
unlikely  circumstance  given  the 
customer's  demonstrated  operational 
needs — the  ACWIA  does  not  allow  the 
dependent  employer  to  place  an  H-lB 
worker  with  that  customer. 

The  Department  disagrees  with 
ACIP's  contention  that  the  Department's 
proposal  effectively  dictates  contract 


terms  through  regulation  and  as  such 
imposes  an  unauthorized  and 
unwarranted  burden.  So  long  as  the 
dependent  employer  meets  its  inquiry 
obligation  and  it  does  not  have  reason 
to  believe  there  may  be  displacement,  it 
is  free  to  structure  its  contractual 
arrcuigements  with  its  customers  as  it 
chooses. 

The  AFL-CIO  commented  that  the 
Department  had  set  "'an  incredibly  low 
bar"  for  employers  to  meet  this 
obligation,  urging  that  the  inquirv' 
requirements  should  be  supplemented 
by  imputing  knowledge  of  public  facts 
about  the  actions  and  intentions  of 
secondary  employers  to  the  H-lB- 
dependent  employer.  On  the  other 
hand,  ITAA  expressed  concern  that  an 
employer  would  be  held  accountable  for 
any  public  information  relative  to  a 
layoff  that  might  call  into  question  a 
customer's  assurance  that  it  had  no 
layoff  plans — even  where  the 
information  is  buried  in  a  local 
newspaper  outside  the  area  where  the 
placing  employer  is  based. 

The  Department  disagrees  with  the 
suggestion  that  it  should  impute  to  the 
employer  any  public  knowledge  that 
layoffs  by  the  customer  had  or  would 
occur.  With  regard  to  this  matter,  the 
statute  sets  up  a  reasonableness 
standard.  Although  the  H-lB  employer 
is  liable  for  civil  money  penalties  and 
other  appropriate  remedies  in  every  case 
where  a  displacement  violation  occurs, 
the  ACWIA  limits  the  imposition  of  the 
debarment  sanction  to  circumstances 
where  the  H-lB  employer  "knew  or  had 
reason  to  know  of  such  displacement  at 
the  time  of  placement  of  the 
nonimmigrant  with  the  other 
employer."  Section  212{n)(2)(E)(i).  Such 
a  determination  obviously  will  depend 
upon  the  particular  circumstances 
presented,  including  the  nature  of  the 
inquiry  conducted  by  the  employer.  The 
Department  established  no 
presiunptions  about  the  employer's 
knowledge  of  public  information, 
including  newspaper  articles.  On  the 
other  hand,  the  employer  cannot  put  its 
head  in  the  sand  and  feign  ignorance  or 
disregard  information  that  comes  to  it.' 
attention  through  the  press  or  otherwise. 
As  the  proposal  stated,  "[Where  a] 
placing  H-lB  employer  [receives 
information]  such  as  newspaper  reports 
of  relevant  layoffs  by  the  secondary' 
employer  *   *   *  the  [placing]  employer 
would  be  expected  to  recontact  the 
secondary  employer  and  receive 
credible  assiu-ances  that  no  layoffs  are 
plaimed  or  have  occurred  in  the 
applicable  time  frame." 

ACIP  asserted  that  the  secondary' 
employer  might  be  unwilling  to  assist 
the  placing  employer  if  the  latter  were 
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investigated  by  the  Department.  It 
suggested  that  the  receiving  employer 
should  be  allowed  to  partiripdte  as  an 
intervener  in  an  enforcement 
proceeding  involving  an  alleged 
displacement  violation  The  Deparlment 
notes  that  pursuant  to  20  CFR  ti53.rtl5. 
service  of  the  Administrators 
determination  is  made  (jn  k.noun 
interested  parties,  and  that  anv 
interested  part\  mav  request  a  hearing 
or  participate  in  the  proceeding  (20  CFR 
655.820).  The  Department  believes  that 
the  secondarv  emplover  who  has 
allegedly  displaced  a  I'.S.  worker  would 
generally  qualify  as  an  interested  partv 
even  though  it  is  not  directlv  liable 
under  the  ACW'IA.  See  also  the  rules  <jf 
practice  of  the  Office  of  .Administrative 
Law  fudges,  which  provide  a  right  to 
participate  in  a  proceeding  where  the 
ALI  determines  that  "the  final  det:ision 
could  directly  and  adversely  affect  |the 
applicants  for  participation]  *    *   *,and 
if  they  may  contribute  material! v  to  the 
(lisprisition  of  the  proceedings  and  their 
interest  is  not  adequately  represented  bv 
existing  parties."  29  CFR  18  lOfbl 

ITAA  requested  a  "safe  harbor' 
provision  for  employers  who  make  a 
demonstrated  {i.p..  written  agreement 
with  secondary  employer)  good-faith 
effort  to  ascertain  that  no  lavoffs  have 
occurred  or  will  occur.  ACIP  and  AILA 
urged  the  Department  to  include 
regulator*-  language  to  the  effect  that 
good  faith  efforts  to  cure  violations 
should  preclude  sanctions. 

The  Department's  discretion  in  this 
area  is  limited.  The  ACWIA  imposes 
strict  liability  upon  a  dependent 
employer  where  a  U.S.  worker  is 
displaced  by  a  secondarv  employer. 
Section  212(n)(2)(E)  specificallv 
provides:  "If  an  H-lB-dependent 
employer  places  a  non-exempt  H-lB 
worker  with  another  emplover  '    *    *. 
such  displacement  shall  be  considered 
*    *    *  a  failure  by  the  placing  emplover, 
to  meet  a  condition  (of  its  LCAj  "  At  the 
same  time,  the  ACWIA's  three-tier 
penalty  provisions  require  consideration 
of  a  violator's  culpability  which  should 
minimize  the  liability  of  a  dependent 
employer  who  has  acted  in  good  faith  to 
comply  with  its  displacement 
obligation.  Additionally,  the 
Department  notes  that  the  regulatorv 
provisions  applicable  to  the  assessment 
of  civil  money  penalties  consider  an 
employer's  "good  faith  "  as  a  factor 
affecting  the  level  of  the  penalty 
assessed.  See  20  CFR  655.810(b). 


8.  What  Documentation  Will  be 
Reijuireii  of  Employers  About  the 
.AtlWIA's  Non-Displacement  Provisions? 
(i?  653.738(e)) 

In  order  to  assure  compliance  with 
the  AC^WlA's  non-displacement 
provisions,  the  Department  proposed  to 
require  that  an  H-lB-dependent 
employer  or  willful  violator  retain 
certain  documentation  with  respect  to 
any  U.S.  workers  (in  the  same  locality 
and  same  occupation  as  any  H-lB 
noninunigrants  it  hired)  who  left  its 
einplov  in  the  period  90  days  before  or 
after  the  employer's  petition  for  the  H- 
IB  vvnrker(s).  and  for  anv  employees 
with  respect  to  whom  the  employer  took 
any  action  in  the  180-dav  period  to 
cause  tin?  employee's  termination.  The 
NFRM  proposed  that  for  all  such 
employees,  these  documents  must 
include:  The  employee's  name,  last- 
known  mailing  address,  occupational 
title  and  job  description;  anv 
documentation  ctjncerning  the 
employee's  experience,  qualifications, 
and  principal  assignments;  notification 
bv  the  employer  regarding  termination 
and  the  employee's  response;  job 
evaluations;  and  infcjrmation  regarding 
offers  of  similar  emphjyment  and  the 
employee's  response.  The  Department 
noted  its  belief  that  these  records  are 
retjuired  to  be  retained  by  EEOC 
regulations.  29  CFR  1602.14,  therefore 
their  rett-ntiim  would  not  present  an 
additional  burden  on  employers. 

The  Department  received  four 
comments  on  this  prouosal. 

ITAA  stated  that  it  does  not  object  to 
any  documentatitm  retention  already 
mandated.  It  stressed  the  distinction 
betwt>en  maintaining  records  already 
created  and  creating  records.  Senators 
Abraham  and  Graham  asserted  that  the 
ACWIA  imposes  no  requirement  of 
maintaining  records  of  job  offers  made 
to  departing  employees  as  proposed  by 
the  Department.  Two  commenters 
(AILA.  (Chamber  of  Commerce)  stated 
their  belief  that  the  proposal  imposes 
new  record  creation  and  retention 
burdens,  disagreeing  with  the 
Department's  assessment  that  the  EEOC 
already  requires  the  retention  of  such 
documents.  The  Chamber  of  Commerce 
stated  that  this  burden  will  unduly 
impact  upon  small  businesses  that 
normally  do  not  maintain  such  records. 

The  Department  notes  that  pursuant 
to  i^  655.731(b).  employers  are  already 
required  to  maintain  basic  payroll 
information  for  all  employees  in  the 
specific  employment  at  the  place  of 
employment,  including  name,  home 
address,  and  occupation.  This 
information  is  also  required  by  other 
statutes  such  as  the  Fair  Labor 


Standards  Act  and  the  Equal  Pay  Act. 
See  29  CFR  516.2;  29  CFR  1620.'32.  The 
Department  does  not  believe  that  any 
prudent  business  person  would  fail  to 
have  such  information. 

The  commenters  correctly  recognized 
that  the  EEOC  regulation  cited  in  the 
NPRM,  29  CFR  1602.14.  does  not 
establish  a  general  requirement  that 
employers  create  the  records 
encompassed  by  the  Department's 
displacement  proposal.  Section  1602.14 
instead,  requires  the  preservation  of 
records,  for  purposes  of  Title  VII  of  the 
Civil  Rights  Act  of  1964  and  the 
Americans  with  Disabilities  Act  (ADA), 
where  the  employer  chooses  to  make  or 
keep  personnel  records,  including 
situations  where  an  employee  is 
involuntarily  terminated,  or  a 
discrimination  charge  is  filed  against 
the  employer.  As  noted.  §  1602.14  does 
not  require  an  employer  to  create  any 
records,  but  rather  requires  an  emplover 
to  preserve  all  personnel  or  employment 
records  which  the  employer  "made  or 
kept."  The  Department  believes  that 
every  prudent  employer  would  "make 
or  keep  "  the  described  records  relating 
to  the  circumstances  in  which 
employees  leave  their  employ.  Once 
made  or  kept  [i.e..  where  records 
received  from  others  are  not 
immediately  discarded),  EEOC 
regulations  require  that  these  records  be 
preserved. 

Furthermore,  the  EEOC  does  require 
the  preservation  of  the  same  or  similar 
records  under  other  statutes  it 
administers,  whether  or  not  thev  would 
otherwise  be  kept.  Under  the  Age 
Discrimination  in  Employment  Act 
(ADEA),  for  example,  there  is  an 
obligation  to  retain  certain  records  and 
an  obligation  to  retain  broad  categories 
of  personnel  documents  which  an 
employer  "in  the  regular  course  of  his 
business,  makes,  obtains,  or  uses."  29 
CFR  1627.3.  In  particular,  employers  are 
required  to  retain  any  and  all 
documents  it  makes,  obtains,  or  uses 
regarding  "(plromotion,  demotion, 
transfer,  selection  for  training,  layoff, 

recall,  or  discharge  of  any  employee, 

*    *   *  " 

Against  this  regulatory  backdrop,  it  is 
clear  that  employers  already  are 
required  by  the  EEOC,  pursuant  to  Title 
VII  and  the  ADEA,  to  retain  {i.e., 
preserve)  the  personnel  documents  that 
are  encompassed  by  the  Department's 
proposal  for  documenting  an  employer's 
displacement  compliance.  The 
Department  repeats  that  it  is  not 
requiring  employers  to  create  any 
documents  other  than  basic  payroll 
information. 

The  Interim  Final  Rule  provides  that, 
for  the  purposes  of  meeting  the 


ACWIA's  displacement  requirements,  a 
dependent  employer  or  willful  violator 
is  required  to  preserve  the  following 
documents  with  respect  to  any  U.S. 
w  orker(s)  (in  the  same  area  of 
irmplovment  and  occupation  as  any  H- 
IB  nonimmigrants)  who  left  its  employ 
in  the  period  90  days  before  or  after  the 
employer's  petition  for  the  H-lB 
nonimmigrant(s).  and  for  any  U.S. 
worker(s)  with  respect  to  whom  the 
employer  took  any  action  during  that 
180-day  period  to  cause  the  employee's 
termination  (e.g.,  a  notice  of 
termination):  any  documentation 
concerning  the  employee's  experience, 
qualifications,  and  principal 
assignments;  notification  by  the 
employer  or  the  employee  regarding  the 
termination  of  employment  and  any 
response  thereto;  and  job  evaluations. 
The  Department  explains  that  the 
employer  is  not  required  to  create  any 
such  records,  if  they  do  not  exist. 

In  addition,  if  the  employer  offers  the 
U.S.  worker  another  employment 
opportunity,  the  employer  shall 
maintain  a  record  of  the  offer,  including 
the  position  offered  and  terms  of 
compensation  and  benefits,  and  the 
employee's  response  thereto.  The 
Department  believes  that  most 
employers  would  make  such  offers  in 
wTiting,  but  recognizes  that  there  may 
be  a  small  burden  to  the  employer  in 
keeping  a  record  if  the  employee 
response  is  not  in  writing.  The  Interim 
Final  Rule  continues  the  practice  under 
the  current  regulations  of  applying  a 
uniform  period  for  retaining 
documentation  required  by  this  part. 
See  §655. 760(c). 

The  Department  wishes  to  clarify,  as 
it  has  with  regard  to  other 
documentation  proposals  in  this  part, 
that  an  employer  is  not  required  to 
retain  these  records  in  any  particular 
form  so  long  as  they  are  maintained  and 
retrievable  upon  this  Department's 
request  in  accordance  with  the 
requirements  of  29  CFR  516, 1(a)  (setting 
forth  recordkeeping  requirements  under 
the  FLSA,  including  the  EPA),  The 
Depaitment  also  wants  to  make  clear 
that  such  records  need  not  be  kept  in 
the  employer's  LCA  public  access  file. 

As  discussed  in  IV.D.7,  the  Interim 
Final  Rule  also  requires  employers  to 
document  their  inquiry  to  secondary 
employers  and  any  response.  This 
inquiry  may  be  done  in  any  manner  the 
emplover  deems  appropriate  under  the 
circumstances.  However,  if  the  inquiry 
.md  response  were  not  in  writing,  the 
employer  will  be  required  to  keep  a 
written  memorandum  detailing  the 
substance  of  the  conversation,  the  date 
of  the  communication,  and  the  names  of 


the  individuals  involved  in  the 
conversation. 

E.  What  Requirements  Does  the  ACWIA 
Impose  Regarding  Recruitment  of  I  '.S. 
Workers,  and  Which  Employers  are 
Subject  to  Those  Requirements? 
(§655.7391 

Section  212(n)(l)(G)(i)(l)  of  the  INA  as 
amended  by  the  ACWIA.  8  U.S.C. 
1182(n)(G)(i)(I),  requires  that  an  H-lB- 
dependent  employer  or  an  employer 
found  by  DOL  to  have  committed 
willful  H-lB  violations  take  'good  faith 
steps  to  recruit,  in  the  United  States 
using  procedures  that  meet  industry- 
wide standards  and  offering 
compensation  that  is  at  least  as  great  as 
that  required  to  be  offered  to  H-lB 
nonimmigrants*   *   *.  United  States 
workers  for  the  job  for  which  the 
nonimmigrant  or  nonimmigrants  is  or 
are  sought."  The  Department  is  charged 
with  enforcing  the  recruitment 
obligation,  while  the  Attorney  General 
administers  a  special  arbitration  process 
to  address  complaints  regarding  an  H- 
IB  employer's  companion  obligation  to 
"offer  the  job  to  any  United  States 
worker  wbo  applies  and  is  equally  or 
better  qualified  for  the  job  for  which  the 
nonimmigrant  or  nonimmigrants  is  or 
are  sought."  The  ACWIA  further 
provides  that  "nothing  in  subparagraph 
(G)  [the  new  attestation  element]  shall 
be  construed  to  prohibit  an  employer 
from  using  legitimate  selection  criteria 
relevcmt  to  the  job  that  are  normal  or 
customary  to  the  type  of  job  involved  so 
long  as  such  criteria  are  not  applied  in 
a  discriminatory  manner." 

The  recruitment  requirement  does  not 
apply  where  the  LCA  solely  involves 
"exempt"  H-lB  workers  (see  Section 
212(n)((l)(E)(ii)).  In  addition,  the 
recruitment  requirement  does  not  apply 
to  an  application  filed  on  behalf  of  an 
H-lB  worker  described  in  Section 
203(b)(l)(A).(B),  or  (C)  of  the  INA. 
Section  203(b)(1)  establishes  the  first 
preference  among  employment-based 
immigrants  to  the  United  States.  This 
group  includes  aliens  with 
extraordinary  ability,  aliens  who  are 
outstanding  professors  and  researchers, 
and  aliens  who  have  been  employed  by 
multinational  corporations  as  executives 
or  managers  who  will  enter  the  11. S.  to 
continue  to  provide  executive  or 
managerial  ser\'ices  to  the  same 
employer  or  to  its  subsidiary  or  affiliate. 

The  Department  noted  in  "the  NPRM 
that  the  literal  language  of  the 
recruitment  provision  would  require 
recruitment  efforts  be  undertaken  before 
an  LCA  is  filed  ("prior  to  filing  the 
application — [the  employer]  has  taken 
g(;od  faith  steps  to  recruit").  The 
Department  noted  that  this  lariguage 


appears  to  have  been  based  on  a 
presumption  that  emplo\ers  file  LCAs 
for  individual  workers  at  the  time  that 
need  arises  (see.  e.g.,  the  statements  by 
both  Senator  Abraham  and 
C^ongressman  Smith  that  an  employer 
must  state  that  it  has  taken  good  faith 
steps  to  recruit  U.S.  workers  "for  the  job 
or  which  it  is  seeking  the  H-lB  worker" 
(144  Cong.  Rec.  S12751  (Oct.  21.1998); 
144  Cong.  Rec.  E2324  (Nov.  12.  1998))— 
a  presumption  that  is  contran.'  to  the 
actual,  longstanding  practice  of  many 
employers  in  the  H-lB  program.  Under 
the  Department's  regulations, 
§§655.730.  .750.  an  LCA  is  in  effect  for 
three  years  and  an  employer  is 
permitted  to  file  an  LCA  for  multiple 
positions  so  that  it  may  use  the  LCA. 
during  the  three-year  period  it  is  in 
effect,  to  support  future  H-lB  petitions 
when  the  actual  need  for  employment 
arises.  Many  employers  avail 
themselves  of  this  procedure. 

In  light  of  this  common  practice 
(which  had  not  been  at  issue  in  crafting 
the  ACWIA).  the  Department  set  forth 
its  view  that  it  would  not  be  reasonable 
to  assume  that  Congress  intended  to 
require  a  separate  LCA  for  each  worker; 
nor  was  it  reasonable  to  assume  that 
Congress  intended  that  the  employer 
would  already  have  recruited  in  good 
faith  for  every  position  it  would  fill  over 
the  three-year  life  of  the  LCA.  and 
offered  a  job  to  ever\'  equally  or  better 
qualified  U.S.  worker  who  applied  for 
each  such  position.  The  Department 
observed  tliat  this  would  be  virtually 
impossible  since  employers  would  not 
yet  have  identified  every  job 
opportunity  which  would  arise  in  the 
future. 

Thus,  the  Department  proposed  that 
"the  'good  faith'  recruitment  attestation 
must  be  read,  interpreted,  and  applied 
to  mean  that  the  employer  promises — 
and  agrees  to  be  held  accountable — *'iat 
it  has.  or  will  recruit  with  respect  tci  my 
job  opportunity  for  which  the 
application  is  used,  whether  tha: 
recruitment  occurs  before  or  after  the 
application  is  filed  (if  the  applicatii.'n  is 
to  be  used  in  support  of  multiple 
petitions  for  future  workers)   '  The 
Department  invited  comments  on  this 
approach  and  any  alternative 
approaches  to  appropriately  balance 
employers'  good  faith  recruitment 
obligations  in  the  context  of  the 
statutory  language. 

The  Department  received  no 
comments  on  this  proposal  from  the 
emplover  community.  The  AFL-CIO.  on 
the  other  hand,  objected  to  this 
proposal,  stating,  in  effect,  that  Congress 
intended  that  the  good  faith  recruitment 
requirement  be  satisfied  as  a 
precondition  io  filing  an  LCA,  not 
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merely  a  promise  of  future  compliance 
with  this  obligation.  The  AFL-CIO 
contends  that  the  three-year  validity 
period  of  the  LCA  is  in  direct  conflict 
with  the  worker  protection  requirt'iiients 
of  the  .ACWIA.  and  suggests  that  the 
goal  of  protecting  w(jrkers  would  be  best 
served  by  a  six-month  validity  period. 

The  Department  disagrees  with  this 
view,  noting  that  the  AFL-CilOs 
interpretation  would  upset  a  long- 
settled  practice  that  has  promoted  the 
efficient  processing  of  LCAs,  a  goal 
which  the  ACWIA  was  not  intended  to 
impede.  Furthermore,  the  House  Report 
on  H.R.  3736.  whose  language  on 
recruitment  is  ven,-  similar  to  that  in 
.^CWIA  as  enacted,  and  is  identical  with 
respect  to  the  timing  of  the  recruitment, 
states  that  the  bill  "endeavors  to  protect 
American  workers  by  ensuring  that 
companies  at  least  make  an  attempt  to 
locate  qualified  American  workers 
before  petitioning  for  foreign  workers 
under  the  H-lB  program."  H.R  Rep. 
No.  105-657,  105th  Cong..  2d  Sess.  47 
(1998)  (emphasis  added).  In  the  absence 
of  any  suggestion  that  Congress 
intended  this  result,  the  Department  is 
unpersuaded  that  Congress  intended  the 
recruitment  provision  to  be  applied 
literally.  Without  drastically  reducing 
the  effective  period  of  the  LCA  or 
limiting  the  LCA  to  a  single  job 
opportunity,  the  Department  believes 
that  it  would  be  virtually  impossible  for 
major  users  of  the  program — namely  the 
H-lB-dependent  employers  to  whom 
the  provision  applies — to  comply  with 
the  AFL-t^O's  construction  of  the  Act. 

The  Department  received  one 
comment  that  addressed  the  "first 
preference"  e.xception  to  the 
recruitment  obligation.  The  commenter 
(Cooley  Godward)  e.xpressed  the 
concern  that  an  employers  utilization  of 
this  provision  may  prove  problematic 
because  determinations  of  "first 
preference"  status  require  discretionary 
judgments,  typically  exercised  by  the 
INS.  which  if  applied  incorrectly  by  an 
employer,  could  subject  the  employer  to 
sanctions  for  violating  its  recruitment 
obligation  Cooley  Godward 
recommended  that  the  Department 
promulgate  a  regulation  that  would 
protect  employers  who  have  made  a 
reasonable  good  faith  determination  that 
an  employee  would  qualify  for  first 
preference  immigration  status. 

The  Department  agrees  that  such 
determinations  might  be  problematic  in 
some  rare  cases.  The  Department 
believes  that  it  is  likely  that  H-lB 
nonimmigrants  who  would  meet  the 
first-preference  criteria  would  also  be 
"exempt  H-lB  nonimmigrants  '  for 
purposes  of  LCA  designations  and 
obligations.  The  Department  will 


consult  with  the  INS  if  the  issue  of  "first 
preference"  status  arises,  and  will  take 
into  account  the  employer's  good  faith 
efforts  in  any  assessment  of  appropriate 
remedies. 

1.  How  Are  "Industry-wide  Standards" 
for  Recruitment  To  Be  Identified? 
(§  655.739(e)) 

The  INA.  at  section  212(n)(l)(G)(i)(I). 
requires  a  dependent  employer  to  attest 
that  it  "has  taken  good-faith  steps  to 
recruit  in  the  United  States  using 
procedures  that  meet  industr\-wide 
standards  *    *   •  United  States  workers 
for  the  job  for  which  the  nonimmigrant 
or  nonimmigrants  is  or  are  sought." 

In  disi:ussing  the  meaning  of  this 
provision.  Congressman  Smith  stated: 

"Congress  intends  lor  an  employer  to  at 
least  use  indiistrv-wide  rei  ruiting  prat  tiies 
(unless  the  employer's  own  recruitment 
practices  are  more  successful  in  attracting 
.American  workers),  and.  in  particular,  to  use 
iho.se  recruitment  strategies  bv  which 
employers  in  an  iiuluslry  have  successfulK 
recniited  American  workers  The  DepartmPnl 
of  Labor,  in  (iefining  ,iiid  determining 
whether  certain  rei  ruitment  prac  tu.es  meet 
the  statutory  retjiiirements,  should  consider 
the  views  of  major  industry  associations, 
employee  organizations,  and  other  interest 
groups   ' 

144  Cong.  Rec.  E2324  (Nov.  12.  1998). 
Senator  Abraham  stated,  on  the  other 
hand,  that  this  provision  "allows 
employers  to  ust;  normal  recruiting 
practices  standard  to  similar  employers 
in  their  industr>  in  the  United  States;  it 
is  not  meant  to  require  employers  to 
comply  with  any  specific  recruitment 
regimen  or  practice,  or  to  confer  any 
authority  on  DDL  to  establish  such 
regimens  by  regulation  or  guideline." 
144  Cong.  Rec.  S12751  (Oct.  21.  1998). 
Consistent  with  these  statements,  the 
Department  stated  in  the  NPRM  that 
"[tjhe  statute  does  not  require 
employers  to  comply  with  any  specific 
lecruitment  regimen  or  practice,  (and 
the  Department  does  not)  believe  it  is 
authorized  to  prescribe  any  explicit 
regimen."  The  Department  also 
proposed  that  the  benchmark  "industry- 
wide standards"  requires  the  employer's 
recruitment  efforts  be  "at  a  level  and 
through  methods  and  media  which  are 
normal,  common  or  prevailing  in  an 
industry*    *   *  including  at  least  the 
medium  most  prevalently  used  in  the       - 
industry  and  shown  to  have  been 
successfully  used  by  employers  in  an 
industrv'  *    *    *  to  recruit  U.S.  workers." 
The  Department  explained  that 
"industry-wide  standards"  does  not 
refer  to  the  lowest  common 
denominator  amimg  employers  in  a 
particular  industry,  i.e.,  the  minimum  or 
least  effective  recruitment  methods  used 


by  companies  in  an  industry'  to  recruit 
L'.S.  workers.  The  Department  solicited 
the  views  of  major  industry' 
associations,  employee  organizations 
and  other  interest  groups  concerning 
successful  recruitment  practices  and 
strategies. 

The  NPRM  identified  a  number  of 
recruitment  methods  recognized  as 
appropriate  for  recruiting  U.S.  workers 
[eg-,  advertising  in  publications  of 
general  interest,  advertising  in  trade  and 
professional  journals,  advertising  on 
Internet  sites  such  as  the  Department's 
own  "America's  Job  Bank,"  use  of 
public  and  private  employment 
agencies,  including  "headhunters," 
outreach  to  educational  and  trade 
institutions,  job  fairs,  and  development 
and  selection  from  among  the 
employer's  own  workforce).  The 
Department  further  stated  its 
expectation  that  good  faith  recruitment 
ordinarily  will  involve  several  of  these 
methods,  "both  passive  (where  potential 
applicants  find  their  way  to  an 
employer's  job  announcements,  such  as 
to  advertisements  in  the  publications 
and  the  Internet)  and  active  (where  the 
employer  takes  proactive  steps  to 
identify"  and  get  information  about  its 
job  openings  into  the  hands  of  potential 
applicants,  such  as  through  job  fairs, 
outreach  at  universities,  use  of 
"headhunters,  "  and  providing  training 
to  incumbent  employees  in  the 
organization)." 

The  NPRM  requested  comment  on  a 
proposed  presumption  of  good  faith 
recruitment  where  the  employer  in  good 
faith  used  a  mix  of  prescribed  recruiting 
methods  (at  least  three,  one  or  two  of 
which  are  active).  This  presumption 
would  be  available  to  employers  who 
did  not  want  to  go  to  the  trouble  of 
demonstrating  that  their  recruitment 
methods  meet  the  standards  for  their 
industry. 

Under  the  proposal,  an  employer 
would  not  have  to  avail  itself  of  the 
presumption,  but  good  faith 
recruitment,  at  a  minimum,  would  need 
to  involve  "advertising  in  relevant  and 
appropriate  print  media  or  the  Internet 
(where  common  in  the  industry),  in 
publications  and  at  facilities  commonly 
used  by  the  industry  *   *   * .  as  well  as 
solicitation  of  U.S.  workers  within  an 
employer's  organization."  The 
Department  also  expressed  the  view  that 
there  should  be  a  general  recognition 
that  good  faith  recruitment  must 
"involve  some  active  methods  of 
solicitation,  rather  than  just  passive 
methods  such  as  posting  job 
announcements  at  the  employer's 
worksite(s)  or  on  its  Internet  web  page." 

Finally,  the  Department  proposed  that 
employers  utilize  recruitment  methods 


that  are  used  by  employers  competing 
for  the  same  potential  workers,  e.g.,  a 
hospital,  university,  or  software 
development  firm  would  be  required  to 
use  the  standards  developed  by  the 
health  care,  academic,  or  information 
technology  industries  for  the 
occupations  targeted  for  recruitment. 
Similarly,  a  staffing  firm  seeking  to 
place  workers  at  other  employers' 
worksites  would  be  required  to  utilize 
the  standards  of  the  industry  in  which 
it  seeks  to  place  workers,  not  the 
standards  that  exist  within  the  staffing 
firm's  own  industry. 

Thirty -two  commenters,  including  21 
individuals,  responded  to  the 
Department's  proposals  relating  to 
"industry-wide  standards." 

The  individuals  were  consistent  in 
urging  the  Department  to  strengthen 
recruitment  requirements.  They 
generally  urged  that,  at  a  minimum, 
posting  job  openings  in  major 
publications,  trade  journals,  state 
employment  service  offices,  and  local 
colleges  be  a  prerequisite  to  the  issuance 
of  H-lB  visas  for  particular  workers. 
Many  of  these  individuals  also  urged  a 
requirement  that  a  company  expend  a 
minimum  amount,  such  as  $1,000,  on 
advertising  a  position  as  a  precondition 
to  petitioning  for  an  H-lB 
nonimmigrant. 

APT  A.  AOTA  and  IEEE  supported  the 
Department's  proposals.  AO'TA  stated 
its  belief  that  it  is  especially  important 
to  require  employers  to  undertake 
several  methods  of  active  recruitment, 
and  that  those  methods  comport  with 
those  undertaken  by  the  specific 
industry,  IEEE  agreed  specifically  with 
the  requirement  that  employers  be  held 
accountable  for  recruiting  for  each  job 
they  fill  under  an  LCA  and  with  the 
Department's  listed  methods  of 
recruitment  and  standards  for  good  faith 
steps. 

The  AFLr-CIO  opposed  the  idea  of  a 
presumption,  noting  that  it  is  wrong  to 
assume  that  some  arbitrary  combination 
of  recruitment  methods  will  equate  with 
the  "industry-wide  standards."  In  this 
regard,  the  AFL-CIO  suggested  that  for 
some  industries,  including  the 
information  technology  industry,  no 
form  of  passive  recruiting  should  be 
considered  to  meet  the  industry-wide 
standard. 

The  AFL-CIO  endorsed  the 
Department's  proposal  that  employers 
must  conform  their  recruitment 
practices  to  those  used  within  the 
industry  for  which  the  workers  are 
sought.  It  stated  that  staffing  firms  must 
conform  to  the  methods  used  by  the 
industry  in  which  they  are  seeking  to 
place  workers,  not  the  methods  used  by 
employers  within  the  staffing  industry. 


Senators  Abraham  and  Graham,  ACIP, 
AILA,  and  TCS  contended  that  the 
Department's  proposed  presumption 
represented  an  attempt  to  prescribe  a 
specific  regimen,  contrary  to  the 
statute's  intent  to  allow  employers  to 
use  recruiting  practices  similar  to  other 
employers  in  the  industry.  The  common 
thread  through  employer,  trade 
association,  and  attorney  comments  was 
that  there  is  no  single  template  for 
recruitment  to  fit  all  situations,  and  that 
recruitment  procedures  vary  by 
industry,  size,  geographic  location,  and 
market  conditions.  One  commenter 
(Simmons)  asserted  that  the 
Department's  recruitment  proposal  will 
set  up  an  infrastructure  that  some  small 
employers  and  foreign-based  employers 
will  be  unable  to  meet. 

A  number  of  commenters  responded 
to  the  Department's  proposal  that  an 
employer  use  a  combination  of 
approaches,  some  of  which  must  be 
proactive.  The  IEEE  agreed  with  the 
Department's  approach,  stating  that  this 
approach  would  ensure  a  "fair  and  level 
playing  field"  for  all  applicants  by 
requiring  that  employers  utilize 
methods  that  do  not  skew  the  process 
against  U.S.  workers  or  otherwise  put 
them  at  a  disadvantage  in  competing 
against  H-lB  workers  for  positions 
covered  by  an  LCA.  One  commenter 
(Hammond),  though  expressing  the  view 
that  the  statutory  requirement  that  an 
employer  utilize  an  industry-wide 
standard  did  not  need  any  detailed 
regulations,  indicated  its  approval  of  the 
Department's  recognition  that  an 
employer  cannot  use  the  least  common 
denominator  within  its  industry,  but 
must  instead  use  methods  that  are 
normal,  common,  or  prevailing  in  the 
industr>'.  Intel  (although  stating  that  it  is 
not  a  dependent  employer  itself) 
commended  the  Department  for  listing 
many  of  the  recruitment  methods  used 
in  the  information  technology  industry' 
today,  but  suggested  changing  the  terms 
fi-om  "active"  and  "passive  "  to  "on- 
going" recruitment  and  "targeted" 
recruitment  to  better  describe 
recruitment  practices.  Similarly,  ACIP 
commented  that  employers  commonly 
imdertake  both  "on-going"  and 
"targeted"  recruitment. 

The  Department  continues  to  be  of  the 
view  that  some  guidance  is  appropriate 
to  assist  employers  in  determining 
industry-wide  standards.  The 
Department  sees  no  merit  in  the 
suggestion  that  an  employer  should  be 
able  to  use  any  legitimate  process 
utilized  by  employers  in  the  industry. 
The  statute  requires  that  an  industry- 
wide standard  be  utilized.  There  likely 
will  be  considerable  variance  among  the 
methods  used  by  different  employers 


within  the  same  industry.  An  employer 
who  selects  a  method  that  falls  short  of 
the  standard  will  not  satisfy  the 
statutory  requirement.  Such  an 
interpretation  of  the  statute  (allowing 
use  of  any  single  practice  used  within 
its  industry,  even  if  it  is  the  least 
common  denominator,  to  pass  muster) 
would  allow  an  employer's  recruiting 
practice  to  be  self-validating,  thereby 
frustrating  statutory  intent  as  well  as  its 
plain  meaning. 

The  Department  therefore  has  decided 
to  go  forward  with  its  proposal  to  list 
the  most  common  recruiting  methods, 
and  stating  its  expectation  that  good 
faith  recruitment  ordinarily  will  involve 
several  of  these  methods,  both  passive 
and  active.  In  this  cormection,  the 
Department  finds  helpful  the  distinction 
between  ongoing  recruitment  efforts  to 
find  candidates  for  "generic"  positions 
always  in  short  supply  as  contrasted 
with  its  targeted  recruitment  for  a 
particular  opening.  However,  the 
Department  believes  the  active/passive 
distinction  is  a  different  standard  and  is 
more  useful  in  guiding  an  employer's 
compliance  with  its  recruitment 
obligations.  The  Department  continues 
to  believe  that  "industry-wide 
standards"  cannot  reflect  the  lowest 
common  denominator.  Rather,  they 
must  include  methods  that  are  normal, 
common  or  prevailing  in  the  industrv' — 
defined  as  those  employers  competing 
for  the  same  potential  workers — 
including  the  methods  which  have  been 
most  effective  at  recruiting  U.S. 
workers. 

In  view  of  the  comments  regarding  the 
Department's  proposed  presumption, 
however,  the  Interim  Final  Rule  does 
not  include  any  presumptive  level  of 
recruitment  that  constitutes  good  faith 
recruitment.  Employers  will  be  expected 
to  demonstrate  in  the  event  of  an 
investigation,  that  their  recruitment  was 
consistent  with  industry-wide 
standards. 

The  rule  requires  that  employers  at  a 
minimum  recruit  both  internally — 
among  their  own  work  force  and 
workers  whose  employment  recently 
terminated  because  of  expiration  of  a 
contract  or  grant — and  externally — 
among  U.S.  workers  elsewhere  in  the 
economy.  The  Department  believes  that 
such  practices  are  the  norm  in  all 
industries.  Furthermore,  given 
employers'  testimony  at  Congressional 
hearings  regarding  widespread  shortages 
of  workers,  the  Department  is  confident 
that  active  recruitment  is  also  the  norm, 
and  the  rule  will  require  some  active 
recruitment  (either  internally,  such  as 
bv  training  other  employees,  or 
externally).  Employers  are  cautioned 
that  disproportionate  recruitment 
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through  some  sources,  such  as  college 
campuses,  can  have  the  unintended 
effect  of  discriminating  against  older 
workers  The  Department  also 
encourages  employers  to  recruit  among 
undenrepresented  populations  (e.g.. 
minorities,  persons  with  disabilities) 
and  in  rural  areas. 

Several  comments  were  received 
regarding  the  particular  methculs  of 
solicitation  utilized  by  emplovers.  Intel, 
among  other  (  ommenters.  noted  a 
dramatic  shift  awa\'  from  the  use  of 
traditional  methods  such  as  print 
advertisements  to  other  methods  such  as 
electronic  media  and  specialized 
contacts  The  IEEE,  while  agreeing  with 
the  Department  s  approach,  encouraged 
the  Department  to  consider  imposing  a 
requirement  that  employers  make 
greater  utdization  of  Intranet  and 
Internet  publication  of  job  openings. 
Others  (AFL-CIO,  Malvanker)  expressed 
the  view  that  the  utility  of  the  Internet 
is  overstated.  Another  commenter 
(Satyam)  noted  that  the  use  of  the 
Internet  for  recruitment  is  common,  but 
stated  that  its  review  of  the  NPRM  left 
it  with  the  impression  that  it  is 
disfavored  by  DOL 

The  Department  did  not  intend  to 
leave  the  impression  that  it  does  not 
favor  the  Internet  As  the  NPRM 
recognizes,  recruitment  within  the 
industries  for  which  H-lB  workers  are 
sought — especiallv  the  information 
technology  industry — often  involves  the 
use  of  electronic  media.  The  Department 
encourages  the  use  of  this  method  in 
industries  where  it  has  proven  effective 
and  where  it  has  the  potential  to  attract 
the  widest  relevant  audience.  The 
Department  notes  that  this  method  has 
shown  itself  to  be  inexpensive  and 
expeditiuus  (and  in  the  case  of  services 
such  as  .Americas  |ob  Bank,  this  method 
is  free  and  accessible  by  any  personal 
computer  with  an  Internet  connection) 
At  the  same  time,  as  some  commenters 
have  noted,  the  effectiveness  of 
electronic  advertising  is  sometimes 
overrated  and.  in  any  event,  it  is  not  a 
substitute  for  active  methods  of 
recruitment,  which  can  be  better 
targeted  to  U.S.  workers  who  are 
qualified  for  a  particular  position. 

AILA.  and  Rapidigm  contend  that  the 
Department's  proposal  is  more  stringent 
than  the  reduction-in-recruitment  (RIR) 
guidelines  established  under  GAL  1-97 
(Oct.  1,  1996)  (recently  published  for 
comment  at  64  FR  23984  (May  4.  1999)) 
for  the  permanent  program  for 
occupations  in  which  there  is  little  or 
no  availability. 

The  Department  notes  that  the 
ACWIA  establishes  a  specific 
recruitment  requirement  that  emplovers 
recruit  in  accordance  with  industrv- 


wide  standards.  Furthermore,  unlike  the 
M-lB  program,  the  recruitment  efforts 
and  accompanving  documentation  of 
industry  practice  for  each  RIR 
application  under  the  permanent 
program  are  reviewed  by  the  State 
agency  and  ETA  Regional  Office,  which 
base  their  determinations  on  local  labor 
market  conditions.  Because  under  the 
H-lB  program  recruitment  efforts  by  H- 
iB-dependent  employers  and  willful 
violators  will  be  reviewed  only  in  the 
event  of  an  investigation,  the 
Department  believes  that  an  explication 
of  the  industry-wide  requirement  is 
appropriate  in  these  rules. 

It  should  be  noted,  however,  that  the 
Department  has  not  suggested  that  an 
employer  is  required  to  undertake 
separate  recruitment  efforts  for  every 
position  listed  on  the  LCA.  In  a 
particular  situation,  an  employer  may 
reasonably  decide  to  solicit  for  all 
similar  positions  listed  on  an  LCA(s)  at 
the  same  time,  particularly  where  the 
emplover  plans  to  hire  for  the  positions 
at  or  about  the  same  time.  Similarly,  as 
commenters  pointed  out.  employers 
which  regularU'  experience  large 
numbers  of  va(;ancies  may  undertake 
ongoing  recruitment.  The  Department 
will  not  second-guess  an  employer's 
good  faith,  reasonable  decision  in  such 
circumstances,  provided  it  accords  with 
the  relevant  "industry-wide  standards  " 
applicable  to  the  employer. 

Finally,  with  regard  to  the  comments 
by  numerous  individuals,  the 
Department  believes  there  is  no 
statutory  support  for  measuring  an 
employer's  recruitment  efforts  by  the 
amount  of  money  expended  by  the 
employer.  Accordingly,  the  Department 
is  not  persuaded  that  there  is  merit  to 
the  suggestion  that  an  employer  must 
make  a  threshold  showing  that  it  has 
incurred  solicitation  expenses  at  or 
above  some  prescribed  amount. 

2.  What  Constitute  'Good  Faith  Steps  " 
in  Recruitment?  (§  655.739(h)) 

In  the  NPRM.  the  Department 
expressed  the  view  that  good  faith 
recruitment  requires  employers  to 
"maintain  a  fair  and  level  playing  field 
for  all  applicants."  and  to  "be  able  to 
show  that  they  have  not  skewed  their 
recruitment  process  against  U.S. 
workers."  The  Department  stated  its 
belief  that  the  "good  faith  "  recruitment 
obligation  encompasses  the  pre- 
selection treatment  of  the  applicants, 
not  merely  the  steps  taken  by  an 
employer  to  communicate  job  openings 
and  solicit  applicants.  The  Department 
indicated  that,  where  an  employer's 
recruitment  efforts  have  been 
demonstrably  unsuccessful,  it  would 
examine  closely  the  entire  recruitment 


process.  This  examination  would 
include  the  pre-selection  treatment  of 
applicants,  "to  insure  that  U.S.  workers 
are  given  a  fair  chance  for  consideration 
for  a  job.  rather  than  being  ignored  or 
rejected  through  some  tailored  screening 
process  based  on  an  employer's 
preferences  or  prejudices  with  respect  to 
the  makeup  of  its  workforce."  The 
NPRM  propo.sed  that  an  employer 
would  not  meet  its  good  faith 
recruitment  obligation  if.  for  example,  it 
only  interviewed  H-lB  applicants  or 
used  different  staff  to  screen  or 
inten'iew  the  H-lB  applicants  than  the 
staff  used  for  U.S.  workers.  The  NPRM 
also  stated  that  the  Department  would 
not  second-guess  work-related  screening 
criteria  or  the  hiring  decision  regarding 
any  particular  applicant  (the  latter 
assigned  by  the  ACWIA  to  the  Attornev 
General).  The  Department  did  not 
propose  any  specific  regimen  or  practice 
for  the  pre-selection  treatment  of 
applications  and  applicants.  However, 
the  Department  considered  whether  to 
craft  a  presumption  of  good  faith 
recruitment  based  on  an  employer's 
hiring  of  a  significant  number  of  U.S. 
workers  and.  thereby,  accomplishing  a 
significant  reduction  in  the  ratio  of  H- 
IB  workers  to  U.S.  workers  in  the 
employer's  workforce.  The  Department 
indicated  that  it  would  refer  any 
potential  violation  of  U.S.  employment 
laws  to  the  appropriate  enforcement 
agency. 
As  stated  by  Representative  Smith: 

"Any  'good  faith'  reiiruitment  effort.  a,s 
required  by  this  legislation,  must  include 
fair,  adequate  and  equal  consideration  of  all 
.American  applicants.  The  Act  requires  that 
the  job  must  be  offered  to  anv  .\merican 
applicant  equally  or  better  qualified  than  a 
nonimmigrant.  Congress  recognizes  that 
■good  faith'  recruitment  does  not  end  upon 
re(  eipt  of  applications,  but  rather  must 
include  the  treatment  of  the  applicants.  In 
evaluating  this  treatment,  the  Department 
should  consider  the  process  and  criteria  for 
screening  applicants,  as  well  as  the  steps 
taken  to  recruit  for  the  position  and  obtain 
those  applicants.  .  .  .  Employers  who 
( onsistently  fail  to  find  American  workers  to 
fill  positions  should  receive  the  Department's 
special  attention  in  this  context  of 'good 
faith'  recruitment." 

144  Cong.  Rec.  E2324.  2325  (Nov.  12, 
1998).  Regarding  the  interface  with  the 
Attorney  General's  enforcement  of  the 
"failure  to  select"  requirement, 
Congressman  Smith  stated: 

"[The  .^ct]  also  contains  a  savings  clause 
that  stales  that  the  provision  should  not  be 
construed  to  affect  the  authority  of  the 
Secretary  or  the  Attorney  General  with 
respect  to  'any  other  violations."  This  savings 
clause  means  that  while  the  Secretary  is  not 
authorized  to  remedy  a  violation  of 
(l)(G)(i)(II)  regarding  an  individual  American 


worker,  the  Secretary  retains  the  broad 
authority  to  investigate  and  take  appropriate 
steps  regarding  the  employer's  'good  faith" 
reiTuitinent  efforts,  including  "good  faith" 
consideration  of  .^merican  applicants. 

144  Cong.  Rec.  £2325  (Nov.  12, 1998). 
Senator  Abraham  cautioned: 

"'[The  Actl  does  not  contemplate,  for 
example,  recharacterizing  a  'failure  to  select" 
complaint  as  a  "failure  to  recruit  in  good 
faith'  and  then  using  the  enforcement  regime 
for  the  latter  category  of  violations  to  pursue 
what  in  fact  is  a  'failure  to  select'  complaint." 

144  Cong.  Rec.  S12754  (Oct.  21, 1998). 

The  Department  received  generally 
supportive  comments  from  AOTA, 
APTA.  IEEE,  and  the  AFL-CIO.  The 
AFL-CIO  stated  that  the  proposal 
represents  'a  very  important  step  in 
protecting  the  rights  of  U.S.  job 
applicants  by  clearly  stating  that  'good 
faith  steps'  in  recruiting  also  include 
fair  pre-selection  treatment  of  job 
applicants."  It  also  stated  that  the 
Department's  approach  does  not  intrude 
upon  the  Department  of  Justice's  duty  to 
arbitrate  wrongful  selection  cases 
because  the  proposal  deals  only  with 
pre-selection  treatment  that  necessarily 
precedes  a  selection  decision.  IEEE 
stated  its  agreement  with  the 
Department  that  employers  are  required 
to  maintain  a  fair  and  level  playing  field 
for  all  job  applicants,  and  that 
employers  must  be  able  to  show  that 
their  recruitment  and  selection 
processes  have  not  been  skewed  so  as  to 
disadvantage  U.S.  workers. 

Several  commenters  opposed  parts  of 
the  proposal.  AILA  and  ACIP  stated 
their  view  that  the  proposal  violated  the 
ACWIA's  clear  mandate  that  the 
Department  not  interfere  with  the 
enforcement  of  the  "selection"  aspects 
of  an  employer's  recruitment  practice. 
AILA  observed  that  the  statute 
specifically  sets  up  a  separate  remedial 
mechanism  for  alleged  violations  of  the 
"selection"  portion  of  the  recruitment 
attestation,  while  including  a  savings 
clause  that  states  that  this  provision 
does  not  restrict  either  the  Department's 
or  the  Attorney  General's  enforcement 
authorities  with  respect  to  other 
violations. 

Several  commenters  opposed  the 
proposed  presumption  based  on  an 
employer's  success  in  hiring  U.S. 
workers.  The  AFL-CIO  stated  that 
employer  hiring  of  an  arbitrary  number 
of  U.S.  workers  in  no  way  establishes 
that  an  employer  did  not  discriminate 
against  others.  Senators  Abraham  and 
Graham  recognized  that  scrutiny  of  an 
employer's  recruitment  process  may  be 
proper  in  an  investigation,  but  opposed 
the  proposed  presumption.  Senators 
Abraham  and  Graham  and  AILA  urged 
the  Department  to  remember  that  the 


premise  of  the  legislation  was  that  at 
least  in  some  cases  recruitment  had 
been  demonstrably  unsuccessful.  ACIP. 
TCS,  BRI  and  SBSC  objected  to  the 
proposal  that  successful  recruitment 
would  be  equated  with  good  faith 
recruitment.  Some  commenters  noted 
that  the  positions  sought  by  LCAs  often 
may  be  filled  only  from  a  small  labor 
pool  and  that  the  filing  of  the  LCA 
reflects  the  relative  scarcity  of  U.S. 
workers  for  the  job(s)  involved. 

After  review  of  the  comments,  the 
Department  no  longer  believes  that  it 
would  be  useful  to  create  a  presumption 
that  an  employer  has  met  its  recruitment 
obligation  by  demonstrating  its 
"success"  in  recruiting  U.S.  workers. 
Apparently,  there  is  a  strong  concern 
that  a  negative  presumption  will  arise 
that  any  dependent  employer  who  is 
unable  to  demonstrate  success — a 
situation  which  the  commenters  believe 
to  be  commonplace — will  be  presumed 
not  to  have  acted  in  good  faith.  This  was 
not  the  Department's  intention.  The 
Department,  however,  believes  that  this 
misperception  may  persist  and  could 
divert  the  focus  away  from  the  statutory 
test — an  employer's  adherence  to 
industry-wide  standards  in  meetings  its 
recruitment  obligations.  For  this  reason, 
the  Department's  Interim  Final  Rule 
does  not  establish  "successful 
recruitment"  as  a  basis  for  a 
presumption  of  compliance.  However, 
in  its  enforcement,  the  Department 
intends  to  look  particularly  carefully  at 
the  recruitment  practices  of  employers 
who  have  not  had  success  in  hiring  U.S. 
workers. 

In  the  Department's  view,  its  proposal 
is  faithful  to  the  statute's  provision 
charging  the  Attorney  General,  not  the 
Secretary,  with  overseeing  the 
mechanism  designed  to  resolve  a 
particular  U.S.  worker's  allegations  that 
the  dependent  employer  failed  to  offer 
him  a  position  for  which  an  H-lB 
worker  was  sought.  The  NPRM 
explicitly  recognizes  the  concern  that 
the  Department  should  not  supplant  the 
specific  statutory  mechanism  by  which 
a  U.S.  worker  can  adjudicate  his  or  her 
complaint  that  an  H-lB  worker  was 
unlawfully  hired  for  a  position  for 
which  the  U.S.  worker  was  qualified 
and  should  have  been  hired  pursuant  to 
Section  212(n)(l)(G){i)(II)  of  the  ACWIA. 
However,  at  the  same  time,  the 
Department  believes  that  an  employer 
cannot  engage  in  good  faith  recruitment 
if  it  does  not  give  good  faith 
consideration  to  U.S.  applicants.  The 
Department  believes  it  entirely 
appropriate  to  consider  the  process  and 
methods  by  which  an  employer  screens 
applicants  for  a  position  in  order  to 
ensure  that  U.S.  workers  receive  the 


protections  accorded  them  under  the 
ACWIA.  As  noted  in  the  NPRM.  the 
Department  has  no  intention  of  second- 
guessing  work-related  screening  criteria 
used  by  an  employer  or  intruding  upon 
the  role  provided  for  the  Attorney 
General  with  respect  to  any  hiring 
decision  involving  a  particular 
applicant. 

Nothing  in  the  Department's  proposal 
suggested  that  the  Department  was 
interpreting  the  ACWIA  in  a  way  that 
would  require  a  departure  from  the  way 
in  which  employers  customarily  recruit 
workers  for  positions  with  their 
companies.  The  Department  recognizes, 
as  Senator  Abraham  also  observed,  that 
a  multitude  of  legitimate  factors, 
objective  and  subjective,  go  into 
recruiting  and  hiring  decisions.  As 
discussed  in  greater  detail  in  the 
following  section  of  the  Preamble,  the 
Department's  inquiry  will  be  limited  to 
ensuring  that  an  employer's  recruitment 
efforts  meet  the  statutory  standard,  i.e., 
that  they  are  based  on  "legitimate 
selection  criteria  relevant  to  the  job  that 
are  normal  or  customarv'  to  the  type  of 
job  involved,  so  long  as  such  criteria  are 
not  applied  in  a  discriminator}.' 
manner."  See  Section  212(n)(i)(G)(ii). 

Finally,  Senators  Abraham  and 
Graham  and  the  Congressional 
conunenters  stated  that  there  may  be 
legitimate  business  reasons  for  a 
companv  to  use  different  personnel  to 
interview  H-lB  applicants  than  U.S. 
workers,  such  as  where  the  employer 
lacks  personnel  who  spealt  the  language 
of  an  applicant,  or  where  the  company 
recruits  specialists  from  other  countries 
who  are  familiar  with  the  foreign 
culture. 

The  Department  agrees  that  there  may 
be  circumstances  in  which  using 
different  staff  to  interview  U.S.  and  H- 
IB  workers  may  be  appropriate.  In  these 
situations,  however,  it  is  important,  in 
the  Department's  view,  that  the 
personnel  who  interview  the  H-lB 
applicants  not  have  a  more  effective  say 
in  the  recruitment/hiring  process  than 
the  personnel  interviewing  U.S. 
applicants.  A  U.S.  worker's  ability  to 
compete  for  the  position  covered  by  the 
LCA  should  not  be  adversely  affected  by 
the  status  of  the  interviewer  within  the 
company  or  its  recruitment/selection 
process.  Furthermore,  it  is  important 
that  U.S.  workers  not  be  interviewed  by 
employees  or  agents  who  have  a 
financial  interest  in  hiring  H-lB 
nonimmigrants  rather  than  U.S. 
workers. 
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3  &  4.  How  art!  "Legitimate  Selection 
Criteria  Relevant  to  the  lob  that  orf 
Normal  or  Customary  to  the  Type  of  |t)b 
Involved"  to  be  Identified  and 
Documented?  What  Actions  Would 
Constitute  a  Prohibited  "Discriminatorv 
Manner"  of  Recruitment?  (§655.739(0 
and  (g)) 

Section  212(n)(l)  of  the  INA  as 
amended  by  the  ACWLA  provides  that 
"nothing  in  subparagraph  (G)  (of 
S€H:ti(in  212ln)(l).  which  establishes  the 
dependent  ►•mployer's  recruitment 
obligation]  shall  be  construed  to 
prohibit  an  employer  from  using 
legitimate  selection  criteria  relevant  to 
the  |ob  that  are  normal  or  customary  to 
the  type  of  job  involved,  so  long  as  such 
criteria  are  not  applied  in  a 
discriminatory  manner." 

In  explaining  this  provision.  Senator 
Abraham  stated: 

"The  purpose  of  this  language  is  to  make 
dear  that  an  employer  may  use  ordinary 
selection  criteria  in  evaluating  the  relative 
qualifications  of  an  H-lB  worker  and  a  U.S 
worker.  It  Is  intended  to  emphasize  that  the 
obligation  to  hire  a  I'.S.  worker  who  is 
'equally  or  better  qualified'  is  not  intended  to 
substitute  someone  else's  judgmenl  for  the 
employer's  regarding  the  employer's  hiring 
needs.  *   "   '.  Moreover,  its  judgment  as  lo 
what  qualifications  are  relevant  to  a 
particular  job  is  entitled  to  very  significant 
deference.  *    *   *.  It  is  not  intended  to  allow 
an  employer  to  impose  spurious  hiring 
criteria  with  the  intent  of  discriminating 
against  L'  S.  applicants  in  favor  of  H-lBs  and 
thereby  subvert  employer  obligations  to  hire 
an  equally  or  better  qualified  I'.S.  worker   ' 

144  Cong.  Rec.  S12750  (Oct  21.  1998). 
Congressman  Smith  explained: 

"The  employers  recruitment  and  selection 
criteria  therefore  must  be  relevant  lo  the  job 
(not  merely  preferred  by  the  employer),  must 
be  normal  and  customary  (in  the  relevant 
industry)  for  that  type  of  job.  and  must  be 
applied  in  a  non-discriminatory  manner.  lust 
because  an  employer  in  good  faith  believes 
that  its  selection  criteria  meet  suf  h  standards 
does  not  necessarily  mean  that  thev  in  fact 
do,  Any  criteria  that  would,  in  itself,  violate 
U.S.  law  can  clearlv  not  be  applied, 
including  criteria  based  on  race.  sex.  age.  or 
national  origin.  The  employer  cannot  impose 
spurious  hiring  criteria  that  discriminate 
against  .\merican  applicants  in  favor  of  H- 
iBs.  thereby  subverting  employer  obligations 
to  hire  an  equally  or  better  qualified 
.American  worker." 

144  Cong  Rec.  E2324  (Nov.  12.  1998). 

In  the  NPRM.  at  Section  E.3..  the 
Department  noted  that  employers  are 
authorized  to  apply  criteria  that  are 
legitimate  (excluding  any  criterion 
which  itself  would  be  violative  of  anv 
applicable  law):  relevant  to  the  job;  and 
normal  or  customary  to  the  type  of  job 
involved — rather  than  the  preferences  of 
a  particular  employer. 


The  Department  suggested  the  North 
.\merit:an  Industrial  Classification 
System  as  one  means  of  showing  a 
match  between  the  employer's  criteria 
and  the  accepted  practices  for  a  job.  In 
essence,  the  Department  stated  that 
employers  cannot  impose  spurious 
criteria  that  disc:riminate  against  U.S. 
workers  in  favor  of  H-lB  workers.  The 
Department  also  proposed  that  in 
evaluating  an  employers  "good  faith" 
in  the  pre-selection  treatment  of 
applicants  it  would  limit  its  scrutiny  of 
screening  criteria  to  these  factors.  The 
Department  proposed  to  issue  a  rule 
encapsulating  the  requirement  that  an 
employer  conduct  its  recruitment  "on  a 
fair  and  level  playing  field  for  all 
applicants  without  skewing  the 
re(  ruitment  process  against  U.S. 
workers.  "  The  Department  proposed 
that  the  rule  would  apprize  emplovers 
that  hiring  criteria  proscribed  bv 
.ipplicable  discrimination  laws  cannot 
be  used  in  solicitation  or  screening 
processes,  nor  may  emplovers  applv 
such  processes  in  a  disparate  manner. 

As  earlier  noted,  the  Department's 
overall  recruitment  proposals  generally 
received  the  support  of  the  AFL-CIO, 
APTA,  AOTA,  and  IEEE.  Additionally, 
Intel  specifically  endorsed  this  aspect  of 
the  Department's  pr()p(jsal.  stating: 
"Legitimate  selection  criteria  should  be 
based  on  the  'core'  requirements  to  the 
position  linvohed).  which  varies  bv 
piisitiiin  ami  the  specific  project."  Intel 
continued:   "We  agree  with  |the 
Department]  that  the  selection  criteria 
be  legitimate,  relevant  to  the  job,  and  be 
normal  and  customary  to  the  type  of  job 
involved." 

A  general  theme  in  many  comments 
was  that  the  Department  should  not 
tlefine  legitimate  hiring  criteria  in 
advanc:e,  but  rather  should  make 
determinations  only  in  the  context  of 
individual  enforcement  cases. 

AILA  expressed  the  view  that  the 
statute  does  not  intend  the  "legitimate 
selection  criteria  "  provision  as  an 
affirmative  requirement  for  emplovers, 
but  rather  as  a  savings  clause  where  the 
Department  or  the  Attorney  General,  in 
enforcement,  believes  that  the 
employer's  enforcement  criteria  were 
not  "legitimate  "  or  "relevant."  or  were 
applied  in  a  discriminatory  manner. 
MLA  further  stated  its  view  that  the 
Department's  entire  proposal  with 
regard  to  selection  criteria  is  bevond  its 
statutory  authority.  ACIP  expressed  its 
concern  about  the  Department's 
reference  to  the  NAIC:S.  which  it  stated 
was  unnecessary  micromanagement  and 
would  be  difficult  for  employers  to  use 
since  it  is  not  yet  available  to 
employers  Latour  and  Kirkpatrick  & 
Lockhart  commented  that  subjective 


factors  cannot  be  removed  from  the 
hiring  process,  including  considerations 
such  as  personality,  attitude,  and  other 
intangible  issues. 

Miano,  on  the  other  hand,  stated  that 
it  is  important  that  H-lB 
nonimmigrants  meet  all  the 
qualifications  posted  in  the  recruiting 
notices.  In  an  apparent  reference  to 
.  employer  recruitment  prior  to 
petitioning  for  immigrant  workers  under 
the  permanent  program,  Miano  observed 
that  employers  often  advertise  with 
more  requirements  than  anyone  can 
meet  and  then  lower  the  requirements  to 
bring  in  the  foreign  worker. 

The  Department  has  no  intention  of 
specifying  which  hiring  criteria  are 
legitimate  and  which  are  not.  The 
Department's  Interim  Final  Rule,  like 
the  proposal,  simply  makes  plain  that 
the  statutory-  obligation  of  dependent 
employers  and  willful  violators  is  to 
base  their  recruitment  and  selection 
decisions  on  criteria  that  are  legitimate, 
relevant,  and  normal  to  the  type  of  job 
involved.  Nor  does  the  Department 
intend  to  undertake  any  elaborate 
scrutiny  of  selection  criteria  in  its 
enforcement.  The  Department's  review 
of  the  process,  as  the  Interim  Final  Rule 
pn)vides.  is  designed  to  ensure  that  LI.S. 
workers  r      not  subject  to  criteria  that 
deny  thei  .  a  fair  opportunity,  as 
fashioned  by  the  ACWIA,  to  compete  for 
jobs  for  which  nonimmigrant  workers 
are  being  sought. 

The  Department,  however,  has 
eliminated  its  reference  to  the  North 
American  Industrial  Classification 
System  as  one  means  of  showing  a 
match  between  the  employer's  criteria 
and  the  accepted  practices  for  a  job. 
LIpon  review,  the  Department  has 
determined  that  the  online  service 
"0*NET."  an  enhanced  version  of  the 
Dictionary-  of  Occupational  Titles,  and 
the  U.S.  Bureau  of  Labor  Statistics. 
Occupational  Outlook  Handbook,  will 
serve  better  than  NAICS  as  a  means  by 
which  an  employer  may  choose  to 
demonstrate  the  nexus  between  its 
recruitment/screening  criteria  and 
accepted  practices  for  the  job  in 
question.  As  explained  in  IV. C. 3  above 
(which  addresses  "exempt  workers" 
under  the  ACWIA).  both  0*NET  and  the 
Occupational  Outlook  Handbook  are 
readily  available  on  the  Internet.  The 
Department  wishes  to  stress,  however, 
that  both  0*NET  and  the  Handbook  are 
being  suggested  only  as  tools  to 
employers,  and  to  the  Department  in  its 
enforcement.  Employers  are  not 
required  to  use  these  tools.  Although 
these  sources  represent  a  statement  by 
the  Department  of  common 
qualifications  for  the  occupations  listed, 
thev  are  not  intended  to  be  definitive 


lists  of  all  the  criteria  which  the 
Department  would  find  meet  the 
statutory  test  in  the  event  of  an 
investigation. 

The  Department  also  wishes  to 
specifically  caution  against  recruitment 
practices  and  selection  criteria  or 
practices  which  have  the  effect  of 
discriminating  against  U.S.  workers  or 
other  groups  of  workers,  as  the  comment 
by  Miano  recognizes.  In  this  connection, 
workers  are  advised  that  the  three 
federal  agencies  ordinarily  recognized 
as  responsible  for  enforcement  of  anti- 
discrimination laws  are  the  Equal 
Employment  Opportunity  Commission 
(EEOC).  the  Department  of  Justice's 
Office  of  Special  Counsel  (OSC).  and  the 
Department  of  Labors  Office  of  Federal 
Contract  Compliance  Programs 
(OFCCP).  The  EEOC  administers  several 
statutes  prohibiting  discrimination  in 
employment  based  on  factors  such  as 
age,  race,  color,  religion,  sex,  or  national 
origin.  OFCCP  administers  several 
statutes  and  an  executive  order 
prohibiting  discrimination  by  Federal 
government  contractors  and 
subcontractors  based  on  factors  such  as 
race,  color,  religion,  sex,  national  origin, 
disability,  and  veteran  status.  EEOC  and 
OFCCP  offices  are  located  throughout 
the  United  States  and  can  be  located  in 
the  blue  pages  of  the  telephone 
directory.  Complaints  can  be  made  to 
the  EEOC  by  telephone  at:  (202)  275- 
7377;  see  also  their  website  at 
w-ww.eeoc.gov.  Complaints  can  be  made 
to  OFCCP  by  telephone  at:  (202)  693- 
0102,  -0106,  or  by  contacting  the  local 
offices,  which  can  be  located  at  its 
website,  ww\v.dol.gov/dol/esa/public/ 
con  tacts/ ofccp/ of cpkeyp  .htm. 

OSC  administers  several  statutes 
concerning  employment  discrimination 
based  on  national  origin,  citizenship 
status,  and  immigration  document 
abuse.  OSC  can  be  contacted  at  P.O.  Box 
27728,  Washington,  DC  20038-7728: 
telephone:  1-800-255-7688  (workers) 
or  1-800-255-8155  (employers);  and  e- 
mail  address:  osc.crt@usdoj.gov;  see  also 
OSC's  website  at  www.USDOJ.gov/crt/ 

OSC. 

TCS  described  its  own  hiring 
practices,  which  it  contended  should  be 
allowed  as  legitimate  under  the 
Department's  regulations.  Specifically. 
TCS  recruits  its  employees  from 
university  campuses  (apparently  in 
India)  and  places  them  in  a  12-to  18- 
month  training  program  in  India.  At  the 
same  time  requiring  a  three-year 
commitment  from  its  employees,  whom 
it  sends  on  assignments  in  India  and 
throughout  the  world.  TCS  suggested 
that  the  Department's  proposal  could  be 
read  to  require  TCS  instead  to  recruit 
U.S.  workers  for  assignments  in  the 


United  States  without  regard  to  the 
employment  terms  and  conditions  it 
applies  lo  its  other  employees — a 
requirement  which  it  suggested  could 
potentially  subject  it  to  anti- 
discrimination claims.  TCS  argued  that 
the  Department's  proposal  incorrectly 
focused  on  the  recruitment/employment 
for  the  particular  job  listed  on  an  LCA 
rather  than  the  dependent  employer's 
hiring  criteria  for  a  position  with  the 
dependent  employer — a  position  that 
encompasses  duties  and  responsibilities 
beyond  those  required  for  the 
performance  of  the  particular  job 
covered  by  an  LCA.  TCS  explained  that 
its  employees,  including  those  it  places 
in  H-lB  positions,  serve  as  team 
members  of  consulting  groups  that  will 
move  from  job  to  job  in  the  United 
States  and  elsewhere.  It  stated  that  it 
hires  employees  with  this  enduring 
employment  relationship  in  mind,  not 
for  the  employee's  particular  assignment 
to  a  job  in  the  United  States. 

Similar  practices  are  described  by 
Simmons,  which  asked  whether  a 
foreign-based  employer  may  give 
preference  to  its  own  (foreign)  workers, 
who  are  familiar  with  the  specific 
technologies  and  protocols  of  an 
ongoing  project,  and  whether  it  would 
be  required  to  offer  permanent  as 
distinguished  from  temporary  positions 
to  employees  in  the  U.S..  since  it 
otherwise  would  only  temporarily 
transfer  its  permanent,  foreign  w-orkers 
to  perform  the  job  in  the  U.S.  Simmons 
also  commented  that  it  provides 
extensive  training  to  its  employees  in 
India,  and  asked  if  it  could  require  that 
U.S.  workers  have  such  skills,  or  would 
it  be  required  to  use  the  hiring  criteria 
it  utilized  to  hire  the  workers  in  India. 
Finally.  Simmons  asked  if  it  could 
require  U.S.  workers  to  have  the  precise, 
specialized  skills  to  meet  a  specific 
customer  need. 

In  the  Department's  view,  an 
employer's  recruitment  obligation 
attaches  to  the  position  for  which  an  H- 
IB  worker  is  sought  in  the  United  States 
(the  employer  is  obliged  to  take,  in  the 
words  of  the  statute,  ""good  faith  steps 
to  recruit .  .  .  United  States  workers  for 
the  job  for  which  the  [H-lB  worker(s)j 
is  or  are  sought").  Additionally,  the 
employer  is  required  to  offer  the  job  to 
the  U.S.  worker  if  the  worker  is  at  least 
as  qualified  as  the  H-lB  worker. 
Accordingly,  the  focus  must  be  on  the 
particular  job(s)  in  the  United  States 
which  is/are  covered  by  the  LCA.  not 
the  position  an  H-lB  applicant  already 
occupies  or  will  occupy  with  the 
dependent  employer.  An  employer  will 
fail  to  meet  its  recruitment  obligation  if 
it  utilizes  recruitment/selection  criteria 
that  have  the  effect  of  precluding  an 


equally  or  better  qualified  U.S.  worker 
from  being  hired  for  the  position.  The 
Department  also  notes  that  L  visas, 
where  the  criteria  are  met.  may  be 
available  as  an  alternative  method  t(j 
accommodate  intra-company  transfers. 

5.  What  Documentation  Would  Be 
Required  of  Elmployers?  (§655.739(i)) 

Concerning  documentation  to  show 
that  good  faith  recruitment  was 
conducted  in  accordance  with  industry- 
wide standards,  the  NPRM  stated  that 
an  employer  would  not  nt?ed  to  retain 
actual  copies  of  advertisements, 
provided  it  kept  a  record  of  the 
pertinent  details.  The  Department 
proposed  that  an  employer's  public 
access  file  need  only  contain 
information  summarizing  the  principal 
recruitment  methods  used  in  soliciting 
potential  applicants  and  the  time  frame 
in  which  such  recruitment  was 
conducted.  The  NPRM  also  requested 
comments  on  how-  employers  can  and 
should  determine  industr\'-wide 
standards  and  how-  to  make  the 
employer's  determination  available  for 
public  disclosure. 

With  regard  to  documentation 
concerning  pre-selection  treatment  of 
applicants  for  employment,  the 
Department  proposed  in  the  NPRM  that 
employers  should  retain  any 
documentation  they  receive  or  prepare 
concerning  the  consideration  of 
applications  bv  U.S.  workers,  such  as 
copies  of  applications  and/or  related 
documents,  test  papers,  rating  forms, 
records  regarding  interview  and  job 
offers.  The  Department  stated  its  view- 
that  the  EEOC  already  requires 
emplovers  to  retain  such  records  and 
therefore  this  requirement  imposes  no 
new-  obligations  on  employers. 

With  regard  to  the  proposed 
documentation  requirement.  Senator 
Abraham  stated:  '"The  intent  is  not  to 
require  employers  to  retain  extensive 
documentation  in  order  to  be  able 
retroactively  to  justify-  recruitment  and 
hiring  decisions,  provided  that  the 
employer  can  give  an  articulable  reason 
for  the  decisions  that  it  actually  made." 
144  Cong.  Rec.  S12731  (Oct.  21.  1998). 

AILA  and  ACIP  cited  Senator 
Abraham's  statement  in  the 
Congressional  Record  for  the  principle 
that  the  ACWIA  did  not  impose  any 
extensive  documentation  requirements. 
ACIP.  however,  stated  its  belief  that 
prudent  employers  of  their  own  volition 
may  want  to  retain  dotiumentation  and 
that  it  is  appropriate  for  the  Department 
to  provide  guidance  on  how  long 
employers  should  retain  such 
documentation. 

The  Department  disagrees  with  the 
view  that  the  ACWIA  ilenies  the 
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Department  the  usual  regulatory 
authority  to  require  recordkeeping  as  a 
means  of  ensuring  compliance  with  an 
employer's  statutory  obligations — either 
generally  or  with  specific  reference  to 
the  recruitment  obligation  The  fact  that 
the  H-lB  program  is  primarily 
complaint-dnven  with  only  atfesfations 
of  compliance  filed  initially  with  the 
Department  makps  it  all  the  more 
important  that  documentation  be 
retained  so  that  the  Department  can 
determine  compliance  in  the  event  of  an 
investigation.  In  response  to  AIL.-\s 
comment  about  the  length  of  time  which 
documents  must  be  retained,  the 
Department  notes  that  its  standard 
record  retention  requirements  are  set 
forth  in  §  655.760(c)  of  the  regulation, 
which  has  been  clarified  as  discussed  in 
IV. B. 3.  above. 

With  regard  to  documents  concerning 
recruitment  practices,  the  .'KFL-fnd  and 
Miano  urged  that  employers  be  required 
to  retain  copies  of  all  job  advertisements 
or  other  recruiting  efforts.  AILA  asserted 
that  the  Department  s  statement  that  an 
employer  need  not  keep  copies  of 
advertisements  is  an  illu^jrv  saving 
because  as  a  practical  matter  saving 
these  documents  is  the  only  way  to 
document  the  information  the 
Department  proposed  to  require.  AILA 
recommended  that  employers  only  be 
required  to  keep  a  summary  of  their 
recruitment  for  the  past  six  months, 
similar  to  the  requirements  of  the  RIR 
procedures  in  the  permanent  labor 
certification  program — especially  when 
an  employer  is  still  recruiting  for  open 
positions  and  it  is  its  practice  to  hire 
U.S.  as  well  as  H-lB  workers.  However, 
AILA  stated  that  employers  should  not 
be  required  to  keep  recruitment 
information  in  public  access  files 
because  it  invites  competitor  intrusion 
into  an  employers  recruitment 
practices. 

The  Interim  Final  Rule,  like  the 
proposal,  requires  employers  to  retain 
documentation  of  the  recruiting 
methods  used,  including  the  places  and 
dates  of  the  recniitment. 
advertisements,  or  postings;  the  content 
of  the  advertisements  and  postings:  and 
the  compensation  terms  (if  not  included 
in  the  content).  The  Department 
continues  to  believe  that  copies  of  print 
advertisements  are  not  necessary'  since 
publication  can  be  verified  if  necessary. 
Rather,  the  documentation  may  be  in 
any  form,  such  as  a  copy  of  an  order  or 
response  from  the  publisher,  an 
electronic:  or  print  record  of  an  Internet 
notice,  or  a  memorandum  to  the  file. 
Similarly,  the  documentation  of 
recruitment  of  positions  filled  by  H-lB 
nonimmigrants  need  not  be  segregated 
from  other  records  provided  it  is 


available  to  the  Department  upon 
request  in  the  event  of  an  investigation. 

In  addition,  as  proposed,  the 
employer  will  be  required  to  maintain  a 
summary  of  the  recruitment  methods 
used  and  time  frames  of  recruitment  in 
its  public  acr.e.ss  file.  The  Department 
does  nut  believe  that  information  in  this 
summary  nature  will  unduly  disclose 
proprietary  information  since 
advertisements  and  attendance  at  job 
fairs  are  public  in  any  event. 

ACIP  was  the  only  commenter 
responding  to  the  Departments  request 
for  comments  on  how  employers  should 
determine  industry-wide  recruitment 
standards,  stating  only  that  it  is  unaware 
of  any  sourc:e  that  catalogues  standard 
recruiting  practices  within  an  industry. 
The  Department  repeats  its  request  for 
further  informatitm  on  this  point.  The 
Department  has  determined  that 
empliiyers  will  not  be  required  to 
maintain  evidence  of  industry'  practice. 
However,  in  the  event  of  an 
investigation,  the  employer  will  be 
required  to  substantiate  its  assertion  as 
to  industry  practice  through  credible 
evidence,  such  as  through  trade 
organization  surveys,  studies  by 
consultative  groups,  or  a  statement  from 
a  trade  organization  regarding  the 
industry-  norm(s)  The  Department  will 
look  behind  such  evidence  as  it  deems 
appropriate  in  the  context  of  the 
particular  recruitment  performed  by  an 
employer. 

With  regard  to  documentation 
concerning  pre-selection  treatment  of 
applicants.  AILA  disagreed  with  the 
Department's  characterization  of  EEOC 
guidelines,  stating  that  EEOC  only 
requires  that  if  documentation  is  created 
or  retained,  it  must  be  done 
consistently  It  al.so  stated  that  it  is 
impractical  to  expect  an  employer  to 
retain  what  may  be  thousands  of 
resumes  submitted  to  it  at  a  job  fair, 
especially  sinc:e  many  resumes  do  not 
even  relate  to  positions  offered. 

As  discussed  in  detail  in  IV. D. 8, 
above,  in  connection  with  the  retention 
of  records  relating  to  displacement  of 
US  workers,  the  Department  disagrees 
with  AILA's  characterization  of  the 
EEOC  requirements.  The  Department 
continues  to  believe  that  ino.st 
employers  are  already  required  to 
preserve  copies  of  the  records  listed  and 
that  retention  of  the  documents  is 
necessary'  to  demonstrate  fair  treatment 
of  U.S.  applicants.  ADEA  regulations, 
for  example,  require  an  employer  to 
preserve  all  records  it  makes,  obtains  or 
uses  relating  to  "Ijlob  applications, 
resumes,  or  any  other  form  of 
employment  inquiry-  whenever 
submitted  to  the  employer  in  response 
to  his  advertisement  or  other  notice  of 


existing  or  anticipated  job  openings, 
including  records  pertaining  to  the 
failure  or  refusal  to  hire  any  individual. 
*    *    *  [jjob  orders  submitted  by  the 
employer  to  an  employment  agency  or 
labor  organization  for  recruitment  of 
personnel  for  job  openings.  *   *   *  [a]ny 
advertisements  or  notices  to  the  public 
or  to  employees  relating  to  job  openings, 
promotions,  training  programs,  or 
opportunities  for  overtime  work."  29 
CFR  1627.3(b)(i), 

The  Department  emphasizes  that  it  is 
not  requiring  employers  to  create  any 
documents  regarding  treatment  of 
applicants  for  employment,  but  rather  to 
preserve  those  documents  which  are 
created  or  received.  With  regard  to  the 
comment  regarding  job  fairs,  this  rule 
would  not  require  employers  to  retain 
any  resumes  which  do  not  relate  to  the 
positions  to  be  filled  by  H-lB 
nonimmigrants.  Nor  does  the  Interim 
Final  Rule  require  that  any  information 
relating  to  treatment  of  applications  be 
maintained  in  the  public  access  file. 

F  What  Are  the  Requirements  for 
Posting  of  Notice?  (Combined  With 
Section  0.5  of  the  Preamble  to  the 
NPRMI  (§  635. 734lal(lj(iillAI  and  IB)) 

Section  212(n)(l)(C)  of  the  INA,  8 
U.S.C.  1182(n)(l)(C),  requires  that,  at  the 
time  of  filing  the  LCA,  an  employer 
seeking  to  hire  an  H-lB  nonimmigrant 
shall  notify'  the  bargaining 
representative  of  its  employees  of  the 
filing  or,  if  there  is  no  bargaining 
representative,  post  notice  of  filing  in 
conspicuous  locations  at  the  place  of 
employment.  As  amended  by  the 
ACWIA,  Section  212(n)(l)(C)  fiirther 
provides  (where  there  is  no  bargaining 
representative)  that  the  notice  may  be 
accomplished  "by  electronic 
notification  to  employees  in  the 
occupational  classification  for  which 
the  H-lB  nonimmigrants  are  sought." 

1 .  What  Are  the  Requirements  for 
Posting  of  "Hard  Copy"  Notices  at 
VVorksite{s)  Where  H-lB  Workers  Are 
Placed?  (NPRM  Section  0.5) 
(§655.734(a)(l)(ii)(A)) 

Regulations  with  respect  to  this 
notification  requirement  were  published 
by  the  Department  as  a  Final  Rule  on 
December  20,  1994  (59  FR  65646, 
65647).  That  Final  Rule  (set  forth  in  the 
current  Code  of  Federal  Regulations) 
required,  ainong  other  things,  that  an 
employer,  who  sends  an  H-lB  worker  to 
a  worksite  within  the  area  of  intended 
employment  listed  on  the  LCA  which 
was  not  contemplated  at  the  time  of 
filing  the  LCA,  post  a  notice  at  the 
worksite  on  or  before  the  date  the  H-lB 
nonimmigrant  begins  work.  20  CFR 
655.734(a)(l)(ii)(D).  The  purpose  of  the 


provision  was  to  enable  employers  to 
place  H-lB  workers  at  worksites  where 
posting  had  not  occurred  without  filing 
a  new  LCA,  This  provision  was  among 
those  enjoined  for  lack  of  notice  and 
comment  by  the  court  in  National 
Association  of  Manufacturers  v.  Reich 
(NAM),  1996  WL  420868  (D.D.C.  1996). 
On  October  31,  1995,  during  the 
pendency  of  the  NAM  litigation,  the 
Department  republished  the  regidation 
for  comment  (60  FR  55339). 

In  the  1999  NPRM,  the  Department 
proposed  for  comment 
§655.734(a)(l)(ii)(A)  (previously 
published  for  notice  and  comment  in 
the  October  31, 1995  proposed  rule  as 
§  655.734(a)(l){ii)(C)  and  (D)).  The 
provisions  regarding  "hard  copy"  notice 
requirements  remained  essentially 
unchanged  from  the  1995  proposed  rule. 
Subclause  (A)(3)  requires  employers  to 
post  notice  at  worksites  on  or  within  30 
days  before  the  date  the  LCA  is  filed. 
Subclause  (A)(4)  requires  that  where  the 
employer  places  an  H-lB  nonimmigrant 
at  a  worksite  which  is  not  contemplated 
at  the  time  of  filing  the  LCA,  but  is 
within  the  area  of  intended  employment 
listed  on  the  LCA,  the  employer  is  to 
post  notice  at  the  worksite  (either  by 
hard  copy  or  electronically)  on  or  before 
the  date  any  H-lB  nonimmigrant  begins 
work  there.  The  preamble  explained 
that  posting  is  not  required  if  the 
location  is  not  a  "worksite,"  as 
discussed  in  proposed  Appendix  B  of 
the  NPRM. 

Fourteen  commenters  responded  to 
the  1995  proposed  rule  on  notification. 
Eight  of  those  commenters  (AILA,  ACIP, 
Intel,  Microsoft,  Motorola,  NAM, 
Complete  Business  Solutions.  Inc. 
(CBSI),  and  Moon,  Moss,  McGill  & 
Bachelder  (Moon))  objected  to  posting  at 
worksites  not  controlled  by  the  LCA- 
filing  employer.  These  commenters 
asserted  that  memy  employers' 
customers  would  not  aJlow  posting  at 
their  worksites.  In  addition,  because  the 
regulations  define  "place  of 
employment"  as  the  worksite  or 
physical  location  at  which  the  H-lB 
nonimmigrant's  work  is  actually 
performed,  some  commenters  expressed 
a  concern  that  strict  application  of  this 
definition  of  place  of  employment  could 
lead  to  absurd  and/or  unduly 
burdensome  notice  requirements  such 
as  posting  notice  at  a  restaurant  when 
an  H-lB  nonimmigrant  has  a  business 
lunch,  at  a  coiulhouse  when  the 
nonimmigrant  makes  a  court 
appearance,  or  at  an  out-of-town  hotel 
when  the  nonimmigrant  attends  a 
training  seminar.  One  commenter 
(Microsoft),  expressed  concern  about  the 
bm-den  of  notification  and  suggested 
that  the  notice  provision  should  not 


apply  to  employers  who  do  not  make 
great  use  of  the  H-lB  nonimmigrant 
worker  visa  program. 

The  Department  received  six 
comments  on  these  provisions  in 
response  to  the  1999  NPRM. 

The  AFL-CIO  emphasized  the 
importance  of  giving  notice  to  all 
affected  employees,  including 
employees  of  the  secondary  employer 
and  employees  of  other  staffing  firms. 
The  AFL-CIO  stated  that  the  purpose  of 
the  notice  is  to  provide  information  to 
affected  workers  that  they  may  have 
certain  rights  and  that  the  employer  has 
certain  duties  regarding  placement  of 
the  H-lB  worker  which  are  not 
diminished  because  the  worksite  is 
"short-term"  or  "transitory." 

Four  employer  organizations  (ACIP, 
AILA,  ITAA,  NACCB)  commented  on 
the  issue  of  notification  (whether  hard- 
copy  or  electronic)  to  affected  workers 
at  third-party  worksites.  These  groups 
contended  that  the  statute  requires  an 
employer  to  notify  only  its  own 
employees  and  that  it  is  imreasonable  to 
hold  a  primary  employer  responsible  for 
notifying  employees  at  worksites  over 
which  it  lacks  control.  AILA  gave  as  an 
example,  workers  such  as  service 
engineers  who  travel  to  a  number  of 
worksites  during  the  course  of  a  day  or 
a  week.  AILA  stated  that  if  a  client 
refuses  to  post  notice,  an  H-lB  worker 
cannot  be  sent  to  the  site,  resulting  in 
a  potential  loss  of  business. 

One  commenter  (Latour)  requested 
that  the  regulation  specify  that  worksite 
posting  requirements  do  not  apply  to 
rehabilitation  professionals  providing 
home  health  care. 

The  Department  has  carefully 
considered  the  comments  submitted  in 
response  to  the  1995  proposed  rule  and 
the  1999  NPRM.  The  Department  notes 
first  that  the  statute  requires  that  notice 
be  posted  at  the  place  of  employment. 
See  Section  212(n)(l)(C)(ii).  The 
Department's  regulations  have 
consistently  defined  "place  of 
employment"  as  "the  worksite  or 
physical  location  where  the  work  is 
performed."  20  CFR  655.715  (1992). 

This  definition  was  modified  slightly 
in  the  1994  Final  Rule  (currently  in 
effect)  to  provide  "where  the  work 
actually  is  performed." 

Furthermore,  the  purposes  of 
notification  can  only  be  satisfied  by 
notice  to  all  of  the  affected  workers — 
i.e..  all  of  the  workers  in  the  occupation 
in  which  the  H-lB  worker  is  employed 
at  the  place  of  employment,  including 
employees  of  a  third-party  employer. 
This  is  critical  because  of  the  real 
possibility  of  displacement  by  the  H-lB 
employees.  Although  this  would  only  be 
a  violation  if  the  employer  is  an  H-lB- 


dependent  employer  or  willful  violator, 
there  remains  a  real  possibility  that  U.S. 
workers  of  other  employers  could  be 
harmed  by  the  placement  of  the  H-1 B 
worker.  Thus  the  notice  alerts  affected 
employees  to  the  fact  that  an  LCA  has 
been  filed  and  that  H-lB  workers  will 
be  placed  at  the  worksite.  Without  such 
notice  affected  workers  would  not  be 
able  to  file  complaints  regarding  H-lB 
violations  either  with  regard  to 
themselves  (if  they  are  displaced 
because  of  a  placement  by  an  H-lB- 
dependent  employer  or  willful  violator), 
or  with  regard  to  the  H-lB  workers 
(which  might  indirectly  affect 
themselves). 

The  Department  observes  that  a 
number  of  employers'  concerns  with 
respect  to  notification  of  affected 
employees,  either  by  hard  copy  posting 
or  electronically,  at  third-party  work 
sites,  have  been  addressed  by  the 
interpretation  of  "place  of 
employment"/"worksite"  discussed  in 
detail  in  IV.P.l  and  .2  of  the  preamble 
and  §655.715  of  the  Interim  Final  Rule 
(see  Appendix  B  of  the  NPRM).  As 
stated  in  §655.715,  the  Department 
interprets  "place  of  employment"  as 
excluding  locations  where  the  H-lB 
worker's  presence  either  is  due  to  the 
developmental  nature  of  his/her  activity 
(e.g.,  management  seminar;  formal 
training  seminar),  or  is  short-term  (not 
exceeding  five  consecutive  workdays  for 
any  one  visit)  and  transitory*  due  to  the 
nature  of  his/her  job  (e.g.,  computer 
"troubleshooter,"  sales  representative, 
trial  witness).  Under  this  interpretation, 
employers  would  not  be  required  to  give 
notice  in  many  of  the  situations  about 
which  concerns  have  been  expressed, 
but  would  be  required  to  give  notice  in 
those  instances  where  the  Act  and  its 
purposes  require.  If  a  location  does  not 
constitute  a  "worksite,"  the  employer  is 
not  required  to  post  notice. 

Although  the  Department  recognizes 
that  in  some  instances  it  may  be 
inconvenient  for  an  employer  to  post 
notice  at  a  worksite  controlled  by 
another  business  (such  as  the  customer 
of  an  employer),  the  Department  notes 
that  its  experience  in  enforcement  is 
that  no  employer  has  been  unable  to 
post  notices  at  a  customer's  worksite 
when  the  operator,  owner,  or  controller 
of  the  worksite  was  informed  that 
posting  was  required  by  the  statute  and 
the  regulations. 

The  Department  agrees  with  the 
comment  that  notice  need  not  be 
provided  where  a  rehabilitation 
professional  is  providing  services  in  the 
cHent's  home.  The  Interim  Final  Rule 
provides  in  paragraph  (2)  of  the 
definition  of  "place  of  employment  "  in 
§655.715,  that  "a  physical  therapist 
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providing  services  to  patients  in  t[u'ir 
hfimes  within  an  area  of  cmpiovnu^nt" 
is  an  example  of  a  non-worksite 
location,  in  these  situations  notice  must 
be  posted  at  the  worker's  home  station 
or  regular  work  location. 

2  What  is  Required  for  "Electronic 
Posting"  of  .Notice  to  Employees  of  the 
Employer's  Intention  to  Employ  H-lB 
Nonimmigrants'  («}65.t  734(a)(l)(ii)(B)) 

The  Department  also  proposed  a 
regulati(m.  «j65fi.734(a)(l|(ii)(B),  which 
would  implement  the  ACiWIA  provision 
allowing  electronic  notification  of 
employees.  The  ACWIA  modified  the 
statutorv-  requirement  for  worksite 
posting  of  notices  (where  there  is  no 
collective  bargaining  representative),  to 
permit  an  H-lB  employer  to  use 
electronic  communication  as  an 
alternative  to  posting  "hard  cop\ 
notices  in  conspicuous  locations  at  the 
place  of  employment 

Senator  .Abraham  explained:  "An 
employer  may  either  post  a  physical 
notice  in  the  traditional  manner,  or  may 
post  or  transmit  the  identical 
information  electronically  in  the  same 
manner  as  it  posts  or  transmits  other 
company  notices  to  employees 
Therefore,  use  of  electronic  posting  by 
►■mployers  should  not  be  restricted  by 
regulation."  144  Cong.  Rec.  S12751 
(Oct.  21.  1998). 

Congressman  .Smith  elaborated:   "By 
providing  this  flexibility.  Congress 
intended  to  improve  the  effectiveness  of 
posting  in  the  protection  of  American 
workers.  Therefore,  the  electronic 
notification  must  actually  be 
transmitted  to  the  employees,  not 
merely  be  made  available  through 
electronic  means  such  as  inclusion  on 
an  electronic  bulletin  board   "  144  C;ong. 
Rec.  E2325  (Nov.  12.  1998). 

As  the  NPR\i  explained,  in  providing 
this  alternative  method  for  notification 
to  affected  workers.  Congress  indicated 
no  intention  of  reducing  the 
effectiveness  of  the  notice  requirement 
which  has  been  an  element  of  the  H-lB 
program  from  its  inception.  The 
proposed  regulation  therefore  providt-ci 
that  electronic  notice  may  be 
accomplished  by  any  means  the 
employer  ordinarily  uses  to 
communicate  with  is  workers  about  job 
vacancies  or  promotion  opportunities. 
Thus  the  NPRM  stated  that  notice 
would  be  permitted  through  the 
employer's  "home  page"  or  "electronic 
bulletin  board"  where  employees  as  a 
practical  matter  have  direct  access;  or 
through  e-mail  or  other  actively 
circulated  electronic  message  such  as 
the  employer's  newsletter,  provided  the 
employees  have  computer  access  readily 
available.  Where  such  computer  access 


is  not  readily  available,  the  NPRM 
explained  that  notice  may  be 
ai:coniplished  by  posting  a  "hard  copy" 
at  the  worksite. 

The  preamble  further  explained  at 
.Section  0..5  that  where  the  H-lB 
nonimmigrant(s)  will  be  employed  at 
thi'  uorksitf  oi  another  employer,  the 
H-lB  employer  is  required  to  provide 
notice  to  the  affected  workers  at  that 
worksite  Thus,  the  H-lB  employer  may 
in.ike  arrangements  with  the  oth^ 
employer  to  accomplish  the  notice  (e.g.. 
the  other  employer  may  "post"  the 
electronic  notice  on  its  Intranet  or 
emplovet!  newsletter,  or  may  "post" 
hard  copy  notice  in  conspicuous 
lo(  ations  at  the  place  of  employment). 

The  Department  received  30 
coiiunents.  including  22  from 
individuals,  on  the  1999  NPRM 
provisions  regarding  electronic  notice. 
The  indivinuals  generally  objected  to 
the  statutory  provision  allowing 
elei  tronic  posting  as  an  alternative  to 
hard  (opy  posting,  asserting  that 
Internet  posting  alone  allows  companies 
to  hide  replacement  of  American 
wfirkers  with  foreign  workers.  The  AEA 
essentially  expressed  a  similar  \'iew  on 
ele(  tronic  posting,  noting  that  the 
Internet/Intranet  method  of  notification 
is  unworkable. 

The  AFL-CIO  commented  that 
electronic  posting  should  only  be 
allowed  if  employers  can  show  that  all 
workers  have  access  to  e-mail  or  the 
Internet  site,  and  that  all  notices  are 
flagged  to  them.  Another  employee 
organization,  IEEE,  emphasized  that  to 
be  an  effective  notice,  electronic 
communications  must  be  readily 
available  and  accessible  to  all  affected 
U.S.  and  foreign  workers. 

ACE.  ACIP  and  SHRM  commended 
the  Department  for  its  flexibility  on 
methods  of  electronic  posting.  ACIP 
recommended  that  the  Department 
distinguish  between  "indirect"  and 
"direct"  electronic  notices,  suggesting 
that  where  "indirect"  notice  is  given, 
such  as  on  a  bulletin  board,  the 
employer  should  have  to  make  the 
notice  available  for  10  days.  If,  however, 
the  employer  provides  direct  notice, 
such  as  e-mail  to  each  employee.  ACIP 
suggested  that  notice  should  only  have 
to  be  sent  to  each  affected  employee 
once.  SHRM  urged  the  Department  to 
allow  an  employer  to  document  that 
notice  has  been  given  by  permitting  the 
employer  to  place  a  signed  notice  in  the 
public  access  file  regarding  how  notice 
was  provided.  AILA  recommended 
amending  the  regulations  to  clarif\-  that 
an  employer  may  satisfy  its  electronic 
posting  obligation  by  providing  the 
notification  on  its  internal  network  or 
website.  AILA  also  recommended  that 


with  respect  to  employers  which  send 
the  notice  by  e-mail,  the  regulation 
should  specify  that  notification  sent  to 
a  distribution  group  of  "affected 
workers"  satisfies  the  electronic  posting 
requirement.  Another  c:ommenter 
(Cooley  Godward)  sought  clarification 
on  the  issue  of  how  electronic  posting 
can  comply  with  the  requirement  of 
§  655.734(a)(l)(ii)(A)  that  the  LCA  be 
posted  in  two  or  more  conspicuous 
places,  and  on  whether  or  not  all  four 
pages  of  the  LCA  must  be  posted. 

With  regard  to  posting  at  third-party 
worksites.  AILA  suggested  that  a 
primary  employer  should  be  able  to 
satisfv'  its  obligation  to  document  that 
an  electronic  posting  was  made  at  the 
work  site  of  a  third-party  employer  in 
any  (jne  of  the  following  three  ways:  (1) 
A  statement  in  the  contract  between  the 
parties  requiring  the  notification  to  be 
made;  (2)  a  written  statement  by  a 
responsible  party  at  the  third-party 
location:  or  (3)  a  printout  of  the 
electronic  communication  with  a 
certification  about  when,  how,  and  to 
whom  it  was  sent. 

The  statute  does  not  give  the 
Department  the  discretion  to  disallow 
electronic  posting,  as  suggested  bv  the 
individual  commenters.  The 
Department  agrees  with  the  AFL-CIO 
and  the  IEEE,  however,  that  the  critical 
consideration  is  that  the  notice  is 
readily  available  and  accessible  to  the 
affected  workers.  The  Department 
believes  that  the  proposed  regulation,  as 
drafted,  meets  these  concerns.  Posting 
must  be  by  the  means  the  employer 
ordinarily  uses  to  eommunicate  with  its 
workers  about  job  vacancies  or 
promotion  opportunities.  Posting  on  the 
employer's  "home  page"  or  electronic 
bulletin  board  is  allowed  where 
employees  as  a  practical  matter  have 
direct  access  to  these  resources.  Where 
employees  lack  computer  access,  a  hard 
copy  must  be  posted  or  the  employer 
may  provide  employees  individual 
copies  of  the  notice. 

"The  Interim  Final  Rule  clarifies  the 
operational  requirements  for  electronic 
posting.  Like  the  physical  posting,  the 
electronic  notice  need  not  incorporate  a 
copy  of  the  LCA.  although  it  would  be 
permissible  since  a  copy  of  the  LCA 
would  satisfy  the  substantive 
requirements  (see  §655.734(a)(l)(ii)). 
(Employers  are  reminded  that  all  H-lB 
nonimmigrants  must  be  given  a  copy  of 
the  LCA.  See  §655. 734(a)(2).)  Like 
"hard  copy  "  posting,  electronic  posting 
on  a  "home  page"  or  electronic  bulletin 
board  must  be  posted  for  10  days.  If 
direct  notice  is  given  to  each  affected 
employee,  as  through  e-mail  or  "hard 
copy"  notices,  the  notice  need  only  be 
given  once  during  the  regulatory  time 


period.  Notice  by  e-mail  may  be 
provided  by  notification  to  an  e-mail 
group  consisting  of  all  of  the  affected 
employees.  Electronic  posting,  unlike 
hard  copy  posting,  need  not  be  posted 
in  two  locations,  provided  all  the 
affected  employees,  as  a  practical 
matter,  have  access  to  the  website  or 
bulletin  board.  Another  method  of 
posting  would  have  to  be  used  to  reach 
those  employees  who  do  not  have  such 
access.  For  example,  home  care 
therapists  may  not  have  practical  access 
to  a  computer  at  all  as  a  part  of  their  job. 
Where  there  is  no  such  access,  physical 
posting  at  two  sites  in  the  home  office 
or  individual  copies  of  the  notice  would 
be  necessary.  The  Department  believes 
the  existing  documentation  provision  is 
broad  enough  to  encompass  electronic 
posting,  both  at  the  employer's  own 
worksite  and  at  another  employer's 
worksite. 

The  Interim  Final  Rule  also  clarifies 
that  electronic  notification,  like  other 
physical  posting,  shall  be  provided  in 
the  period  on  or  before  30  days  before 
the  date  the  LCA  is  filed.  Where  H-lB 
nonimmigrants  are  placed  at  a  worksite 
not  contemplated  when  the  LCA  was 
filed,  the  notification  shall  be  provided 
on  or  before  the  date  the  H-lB 
nonimmigrant  begins  work  at  the  site. 

Finally,  upon  review  of  the  provisions 
of  the  ACWIA,  the  Department  has 
concluded  that  some  modification  of  the 
required  notice  is  appropriate. 
Specifically,  the  Department  has 
concluded  that  the  content  of  the  notice 
should  be  modified  to  require 
dependent  employers  and  willful 
violators  to  notify  affected  workers, 
through  the  methods  provided  herein, 
that  they  are  H-lB-dependent  or  a 
willful  violator,  subject  to  the 
requirements  for  recruitment  and  non- 
displacement  of  U.S.  workers.  Where 
the  employer  is  dependent  (or  a  willful 
violator)  but  will  employ  only  exempt 
workers,  the  notice  must  so  provide, 
and  further  state  that  it  is  not  subject  to 
the  recruitment  and  non-displacement 
requirements.  In  addition,  the  notice 
about  filing  complaints  with  the 
Department  of  Justice  for  failure  to  offer 
employment  to  an  equally  or  better 
qualified  U.S.  worker  will  only  be 
required  for  H-lB-dependent  employers 
and  willful  violators.  Finally,  because 
the  full  attestations  are  set  forth  in  the 
cover  sheet.  Form  ETA  9035CP,  the 
provision  in  §655. 734(a)(3)  requiring 
employers  to  give  copies  of  the  LCA  to 
all  H-lB  nonimmigrants  has  been 
modified  to  provide  that  copies  of  the 
cover  sheet  shall  be  given  to  the  H-lB 
nooinunigrant  upon  request. 


G.  What  Does  the  ACIVIA  Require  of 
Emplovers  Regarding  Benefits  to  H-lB 
Nonimmigrants?  (§  655.731lc)l3j. 
§655.7.32) 

Section  212(n)l2)(C)(viii)  of  the  INA 
as  amended  by  the  ACWIA  states  that 
"li]t  is  a  failure  to  meet  a  condition  of 
paragraph  1(A)  [the  wage  and  working 
condition  attestation  requirements] 
*   *   *  to  fail  to  offer  an  H-lB 
nonimmigrant,  during  the 
nonimmigrant's  period  of  authorized 
employment,  benefits  and  eligibility  for 
benefits  (including  the  opportunity  to 
participate  in  health,  life,  disability,  and 
other  insurance  plans;  the  opportunity 
to  participate  in  retirement  and  savings 
plans;  and  cash  bonuses  and  noncash 
compensation  such  as  stock  options 
(whether  or  not  based  on  performance) 
on  the  same  basis,  and  in  accordance 
with  the  same  criteria,  as  the  employer 
offers  to  United  States  workers." 

Senator  Abraham  and  Congressman 
Smith  described  the  operation  of  this 
provision  in  similar  terms.  Senator 
Abraham  explained: 

This  obligation  is  only  an  obligation  to 
make  benefits  available  to  an  H-lB  worker  if 
an  employer  would  make  those  benefits 
available  to  the  H-lB  worker  if  he  or  she 
were  a  U.S.  worker.  Thus,  if  an  employer 
offers  benefits  to  U.S.  workers  who  hold 
certain  positions,  it  must  offer  those  same 
benefits  to  H-lB  workers  who  hold  those 
positions.  Conversely,  if  an  employer  does 
not  offer  a  particular  benefit  to  U.S.  workers 
who  hold  certain  positions,  it  is  not  obligated 
to  offer  that  benefit  to  an  H-lB  worker. 
Similarly,  if  an  employer  offers  performance- 
based  bonuses  to  certain  c;ategories  of  U.S. 
workers,  it  must  give  H-lB  workers  in  the 
same  categories  the  same  opportunity  to  earn 
such  a  bonus,  although  it  does  not  ha\  e  to 
give  the  H-lB  worker  the  actual  bonus  if  the 
H-lB  worker  does  not  earn  it. 

144  Cong.  Rec.  S12753  (Oct.  21,  1998). 
See  also  the  statement  of  Congressman 
Smith,  144  Cong.  Rec.  E2326. 
Senator  Abraham  continued: 

While  this  clause  is  not  intended  to  require 
that  H-lB  workers  be  given  access  to  more 
or  better  benefits  than  a  U.S.  worker  who 
would  be  hired  for  the  same  position,  it  does 
not  forbid  an  employer  from  doing  so.  For 
example,  an  employer  might  conclude  that  it 
will  pay  foreign  relocation  expenses  for  an 
H-lB  worker  whereas  it  will  not  pay  such 
relocation  expenses  for  a  U.S.  worker. 

144  Cong.  Rec.  S12753  (Oct.  21,  1998). 

Congressman  Smith,  on  the  other 
hand,  stated  that  "[t]he  statement  on 
the  same  basis'  is  intended  to  mean 
equal  or  equivalent  treatment,  not 
preferential  treatment  for  any  group  of 
workers.  Thus,  if  an  employer  offers 
benefits  to  American  workers,  it  must 
offer  those  same  benefits  to  H-lB 
workers,"  144  Cong.  Rec.  E2326  (Nov. 
12,  1998). 


Senator  Abraham  also  explained  that 
"care  must  be  taken  to  find  the  right 
U.S.  worker  to  whom  to  comparc>  the  H- 
IB  worker  in  terms  of  access  to  benetits. 
*     *     *  If  a  particular  benefit  is 
available  only  to  an  employer's 
professional  staff,  then  it  only  need  be 
made  available  to  an  H-lB  filling  a 
professional  staff  position.  If  an 
employer's  practice  is  not  to  offer 
benefits  to  part-time  or  temporary  U,S, 
workers,  then  it  is  not  required  to  offer 
benefits  to  part-time  H-lB  workers  or 
temporary  H-lB  workers  employed  for 
similar  periods."  144  Cong.  Rec.  S12753 
(Oct,  21.  1998). 

Senator  Abraham  and  Congressman 
Smith  differed  in  their  view  as  to  the 
application  of  the  provision  to 
multinational  corporations.  Thus 
Senator  Abraham  stated: 

If  an  employer's  practi(  e  is  to  have  its  U.S. 
workers  brought  in  on  temporary  as.signment 
from  a  foreign  affiliate  of  the  employer 
remain  on  the  foreign  affiliate's  benefits  plan, 
then  it  must  allow  its  H-lB  workers  brought 
in  on  similar  assignments  to  do  the  same 
Likewise,  in  that  instance,  it  need  nol 
provide  the  H-lB  workers  with  the  benefits 
package  it  offers  to  its  U.S.  workers  based  in 
the  U.S.  Indeed,  even  if  it  does  not  have  any 
U.S.  workers  stationed  abroad  whom  it  has 
brought  in  this  fashion,  it  should  be  allowed 
to  keep  the  H-lB  worker  on  its  foreign 
payroll  and  have  that  employee  continue  to 
receive  the  benefits  package  that  other 
workers  stationed  at  its  foreign  office  receive 
in  order  to  allow  the  H-lB  worker  to 
maintain  continuity  of  benefits.  In  that 
instance,  the  basis  tin  whi(  h  the  worker  is 
being  disqualified  from  rei  ('i\  iii,i!  U.S. 
benefits  (that  he  or  she  is  rei  ei\  ing  a  different 
benefits  package  from  a  foreign  affiliate)  is 
one  that,  if  there  were  any  U.S.  workers  who 
were  similarly  situated,  would  be  applied  in 
the  same  way  to  those  workers.  Hence  the  H- 
IB  worker  is  being  treated  as  eligible  for 
benefits  on  the  same  basis  and  according  lo 
the  same  criteria  as  L'S.  workers.  It  is  just 
that  the  criterion  that  disqualifies  him  or  her 
happens  not  to  disqualify  any  U.S.  workers. 
Or  to  put  the  point  a  little  differently:  The 
H-lB  worker  is  being  given  different  benefits 
from  the  U.S.  workers  not  because  of  the 
worker's  status  as  an  H-lB  worker  but 
because  of  his  or  her  status  as  a  permanent 
employee  of  a  foreign  affiliate  with  a 
different  benefits  pac  kage. 

Ibid. 

Congressman  Smith  had  a  different 
perspective: 

There  is  particular  concern  regarding  such 
erosion  in  instances  where  a  foreign  affiliate 
of  a  petitioning  employer  is  involved  as  the 
agent  for  payment  of  wages  and  provision  of 
benefits  to  the  H-lB  workers.  The  stalut.iry 
obligations  must  be  fully  met  in  such 
instances.  Congress  intends  that  the  ultimate 
and  c:omplete  responsibility  for  all  (employer 
obligations  under  this  Act.  including  the 
provision  of  benefits  to  the  H-"1B  worker 
equal  to  those  offered  the  employer's 
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.American  workers  based  in  the  I'.S..  lies 
with  the  American  (United  Slates)  employer 
who  brings  nonimmigrant  workers  into  the 
country.  Ultimately,  it  is  the  .American 
employer,  not  the  foreign  subsidiary, 
pledging  a  benefit  package  similar  to  that  of 
its  .American  workers  Congress  would  expect 
the  Secretary  to  look  with  particular  care  at 
circumstances  involving  a  foreign  subsidiary 
where  there  is  an  appearance  of  contrivance 
to  avoid  the  obligation  to  provide  equal 
wages  and  benefits  to  H-lB  and  .American 
workers. 

144  Cong.  Rec  E2326  (Nov.  12.  1998). 

1.  What  Does    Same  Basis  and  Same 
Criteria"  Mean  With  Respect  to  an 
Employer's  Treatment  of  U.S.  Workers 
and  H-IB  Workers  With  Regard  to 
Benefits.'  (§ 655.731(c)(3).  4*653.732) 

!n  the  NPRM.  the  Department 
proposed  that:  (a)  An  employer  is 
required  to  offer  H-lB  workers  the  same 
benefit  package  it  offers  to  U.S.  workers: 
(b)  the  package  must  be  offered  on  the 
same  basis  as  it  is  offered  to  U.S. 
workers.  ;  p  .  the  employer  may  not 
impose  more  stringent  eligibility  or 
participation  requirements  on  the  H-lB 
W(5rkers  than  those  applied  to  U.S. 
workers:  (c)  the  comparison  between  the 
benefits  offered  l-  S  and  H-lB  workers 
should  be  between  similarly  employed 
workers,  i.e..  those  in  the  same 
employment  categories,  such  as  full- 
time  compared  to  full-time,  professional 
to  professional;  and  (d)  the  benefits 
actually  provided  to  the  H-lB  workers, 
as  distinguished  from  the  benefits 
offered,  might  be  different  than  those 
provided  to  US  workers  because  of  an 
individual's  choice  among  options.  The 
Department  also  sought  comments 
regarding  whether  the  ACWIA  would 
allow  an  employer  to  provide  a 
different,  but  'equivalent  package"  to 
satisfv'  its  benefits  obligation,  noting  the 
difficulty  of  making  an  evaluation  of  the 
benefits — particularly  a  qualitative 
evaluation  of  the  benefits,  as 
distinguished  from  one  based  on  the 
relative  costs  to  the  employer  of 
providing  such  benefits. 

The  Department  further  proposed  that 
an  employer,  consistent  with  its 
attestation  to  adhere  to  minimum 
standards  for  H-lB  workers,  mav 
provide  greater  benefits  to  H-lB 
workers  than  to  U.S.  workers.  The 
Department  acknowledged,  however, 
that  the  phrases  'same  basis  "  and 
"same  criteria."  applied  literallv,  could 
require  that  U.S.  and  H-lB  workers  be 
offered  the  same  (or  possibly  equivalent) 
benefits. 

The  Department  noted  the  possible 
complications  that  might  arise  with 
respect  to  benefits  afforded  employees 
of  a  multinational  corporate  operation, 
particularly  where  the  H-lB  worker 


works  in  the  U.S.  for  only  a  short  period 
of  time.  In  this  situation,  the  NPRM 
noted,  it  might  not  be  practical  for  the 
US  employer  to  provide  the  H-lB 
worker  with  benefits  identical  to  those 
provided  its  I'.S.  workers.  The 
Department  proposed  that  while  the 
U.S.  employer  may  cooperate  with  its 
corporate  affiliate  in  the  worker's  home 
country  with  regard  to  the  payment  of 
wages  to  the  worker  and  the 
maintenance  of  his  or  her  "home 
countrv  "  benefits  (such  as  that  country's 
retirement  system),  the  U.S.  employer 
remains  ultimately  responsible  for 
ensuring  that  the  H-lB  worker  is 
provided  benefits  at  least  equal  to  those 
offered  U.S.  workers.  The  Department 
stated  that  it  would  look  closely  into 
situations  involving  a  foreign  affiliate 
where  there  was  the  appearance  of  a 
contrived  arrangement  to  avoid  the  U.S. 
employer's  obligation  to  provide  to  its 
H-lB  workers  wages  and  benefits  at 
least  equal  to  those  provided  its  U.S. 
workers.  At  the  same  time,  the 
Department  proposed  that  it  would 
carefully  examine  the  circumstances  to 
consider  non-equivalent  but  nonetheless 
equitable  benefits,  including  the  H-lB 
worker's  actual  length  of  stay  in  the 
United  States. 

The  Department  also  proposed  to 
modify  §  655.732  of  the  ciurent 
regulations  to  clarify  that  an  employer 
must  provide  the  H-B  worker  with 
fringe  benefits  and  working  conditions 
at  least  equal  to  those  provided  U.S. 
workers  The  NPRM  noted  that  such  a 
modification  would  make  it  clear  that 
the  requirement  that  the  H-lB  employer 
provide  working  conditions,  including 
benefits,  that  will  not  adversely  affect 
those  provided  similarly  employed  U.S. 
workers,  requires  consideration  of 
similarly  employed  workers  in  the 
employer's  own  workforce  and,  in  some 
circum.stances,  the  prevailing  conditions 
in  the  area  of  employment. 

Finally,  the  Department  sought 
comment  on  whether  it  would  be 
beneficial  to  develop  a  regulatory 
definition  of  "benefits"  within  the 
meaning  of  the  ACWIA  or  merely  to 
provide  a  li.st  of  examples.  The  NPRM 
noted  that  the  ACWIA  contemplates  the 
inclusion  of  various  forms  of  cash  and 
non-cash  compensation,  such  as 
bonuses  and  stock  options,  which 
ordinarily  are  considered  wages. 

Several  commenters.  including 
ACTA.  APTA.  IEEE,  and  an  attorney 
(Latour),  generally  endorsed  the 
Department's  NPRM  approach  in  this 
area  IEEE  stated  that  the  Department's 
proposal  "will  help  implement  the  letter 
and  the  spirit  of  the  law  that  the  wages 
and  working  conditions  of  U.S.  workers 
not  be  adversely  affected"  and,  at  the 


same  time,  "help  to  reduce  the 
likelihood  that  employers  will 
discriminate  against  H-lB  workers  by 
offering  them  less  generous  benefits." 

Senators  Abraham  and  Graham  and 
AILA  noted  that  the  NPRM  created 
some  confusion  by  failing  to  make  it 
clear  that  an  employer  must  offer 
"benefits  and  eligibility  for  benefits  "  on 
the  same  basis  as  offered  to  U.S. 
workers.  Citing  to  Senator  Abraham's 
statement  in  the  Congressional  Record, 
these  commenters  stated  that  this 
phraseology  was  important  because 
workers  must  be  or  make  themselves 
eligible  to  obtain  benefits — e.g.,  by 
selecting  a  plan,  providing  partial 
payment,  working  for  a  period  of  time, 
or  performing  at  a  high  level.  Similarly, 
ACE  requested  the  Department  to  make 
clear  that  a  comparison  should  be  made 
between  the  benefits  offered  to  workers, 
not  the  benefits  actually  selected  by  the 
workers.  ACE  mentioned,  as  one 
example,  "cafeteria  plans"  offered  bv 
many  employers.  Under  these  plans,  it 
explained,  employees  choose  certain 
benefits  and  not  others  for  a  variety  of 
reasons. 

The  Department  agrees  that  the 
ACWIA  requires  an  employer  to  offer 
H-lB  workers  benefits  and  eligibility  for 
benefits  on  the  same  basis  and  in 
accordance  with  the  same  criteria  as 
U.S.  workers.  Because  employers  often 
offer  workers  a  choice  of  benefits,  the 
ACWIA  does  not  require  that  U.S. 
workers  and  H-lB  workers  actually 
receive  the  same  benefits.  Similarly, 
some  employees  may  opt  for  "family" 
coverage  of  certain  benefits,  while 
others  opt  for  "individual"  coverage. 
Furthermore,  as  the  commenters  noted, 
workers  may  be  required  to  meet  certain 
criteria  or  take  certain  action  to  avail 
themselves  of  the  benefits.  However,  an 
employer  cannot  satisfy  its  statutory 
requirement  by  "offering"  benefits 
which  it  never  actually  provides  to 
selecting  workers.  Thus,  as  discussed 
below,  employers  are  required  to  retain 
documentation  showing  that  employees 
actually  receive  the  benefits  that  they 
have  selected.  While  the  Department 
believes  that  the  NPRM  comported  with 
the  statutory  language,  the  Interim  Final 
Rule  clarifies  these  requirements  in 
order  to  eliminate  any  ambiguity. 
AILA  and  ACIP  agreed  with  tlie 
Department's  proposal  that  an  employer 
lawfully  may  offer  and  provide  greater 
benefits  to  H-lB  workers  than  those 
offered  to  U.S.  workers.  The  AFL-CIO 
asserted  the  contrary  position.  In  the 
AFL-CIO's  view,  an  employer  should  be 
required  to  provide  identical  benefits  to 
H-lB  and  U.S.  workers,  a  result  it 
argues  is  consistent  with  the  ACWIA's 
"same  basis"  requirement.  Senators 


Abraham  and  Graham  suggested  that  the 
statute  would  allow  employers  to  offer 
benefit  incentives  above  and  beyond 
normal  benefits  to  lure  foreign-based 
employees  with  critical  skills  to  work  in 
the  United  States.  The  Senators 
suggested  that  so  long  as  the  packages 
are  offered  on  the  same  basis  to  U.S.  and 
foreign  nationals  based  abroad,  the 
practice  should  be  permitted. 

In  the  Department's  view,  the  statute 
does  not  require  that  H-lB  workers  and 
U.S.  workers  be  offered  the  same 
benefits.  While  perhaps  Section 
212(n){2){C)(viii),  read  in  isolation, 
could  be  read  to  require  this  result,  this 
provision  must  be  read  in  the  context  of 
the  entire  statute.  Section 
212(n)(2)(C)(viii)  provides  that  it  is  a 
failure  to  meet  paragraph  (1)(A) — the 
wage  requirements  of  the  Act — to  fail  to 
provide  the  required  benefits.  Section 
212(n)(l)(A)(i)  in  turn  provides  that  the 
employer  must  offer  wages  that  are  "at 
least"  those  paid  to  similar  workers.  The 
Department  notes,  however,  that  an  H- 
iB-dependent  employer  or  willful 
violator,  when  it  conducts  good  faith 
recruitment  pursuant  to  section 
212(n){l)(G)(i).  must  offer  U.S.  workers 
the  same  compensation  (including 
benefits)  as  it  will  offer  the  H-lB 
workers  in  the  recruited  positions. 
Furthermore,  providing  greater  benefits 
to  H-lB  workers  may  violate 
requirements  of  the  various 
discrimination  laws.  The  agencies  that 
enforce  discrimination  requirements 
and  their  telephone  numbers  and 
website  addresses  are  set  forth  above  in 
IV.E.4.  above. 

Senators  Abraham  and  Graham 
asserted  that  the  Department  should 
look  at  the  employer's  entire  benefits 
structure  as  it  concerns  "benefits 
eligibility  for  its  workforce  generally"  to 
make  siu-e  that  the  comparison  is  made 
to  the  right  employees.  These  Senators 
and  AILA  suggested  that  comparisons 
could  appropriately  be  made  on  such 
bases  as  part-time  vs.  full-time  workers, 
positions  requiring  extensive  travel  vs. 
those  that  do  not,  relative  seniority,  the 
particular  organizational  component  to 
which  the  workers  are  assigned,  and 
whether  the  individual  occupies  a 
position  for  which  special  incentives 
should  apply.  Similarly,  ACIP  suggested 
that  the  Department  look  beyond  a 
simple  full-time/part-time  distinction. 

The  Department  agrees  that  it  should 
look  at  an  employer's  benefits  structure. 
Employers  commonly  provide  different 
benefits,  for  example,  based  on  part- 
time  vs.  full-time  status,  seniority, 
union  vs.  non-union,  organizational 
component,  etc.  The  Department  agrees 
that  H-lB  workers  should  be  provided 
benefits  based  on  their  position  in  the 


organizational  structure,  provided  the 
employer  Utilizes  the  same  distinctions 
on  an  organization-wide  basis.  However, 
the  Department  will  not  accept  artificial 
distinctions  which  are  not  generally 
accepted  in  the  industr\'  and  which 
have  the  result  of  denying  benefits  to  H- 
IB  workers  on  the  basis  that  there  are 
no  comparable  workers  in  the 
organization  or  which  otherwise  have 
the  effect  of  discriminating  between 
workers  on  the  basis  of  citizenship, 
nationality,  or  other  prohibited  grounds. 

The  Interim  Final  Rule  incorporates 
these  principles.  The  Interim  Final  Rule 
also  prohibits  employers  from  denying 
benefits  based  on  the  H-lB  worker's 
temporary  status  since  all  H-lB 
workers,  by  virtue  of  their  visa 
restrictions,  are  temporary  workers. 
Thus,  an  employer  by  utilizing 
"temporary'"  as  a  basis  for  comparison 
could  evade  offering  to  these  workers 
the  benefits  that  typically  would  be  paid 
to  workers  hired  on  a  "permanent 
basis."  even  though  the  tenure  of 
workers  in  each  group  might  be  of 
comparable  duration,  thereby  effectively 
nullifying  the  statuton,'  provision.  An 
employer  would,  however,  be  allowed 
to  require  that  an  H-lB  workers  meet 
eligibility  and  vesting  requirements. 

Sun  Microsystems  suggested  that  to 
the  extent  there  was  a  perceived  need 
for  greater  scrutiny  over  fringe  benefits, 
the  Department's  efforts  should  be 
restricted  to  dependent  employers.  The 
Department  disagrees.  Unlike  some 
other  provisions  of  the  ACWIA.  the 
"same  basis"/""same  criteria  "  provision 
applies  to  all  H-lB  employers. 

TCS  asserted  that  the  Department 
"should  clarify  that,  where  length  of 
service  is  applicable  to  the  amount  of 
the  benefit,  only  the  H-lB  non- 
immigrant's length  of  service  in  the 
United  States,  and  not  the  H-lB's  entire 
length  of  service  with  the  employer 
should  be  included  in  the  calculation." 

It  is  the  Department's  view  that  an 
employer  is  required  to  offer  benefits  on 
the  same  basis  as  it  offers  benefits  to  its 
U.S.  employees.  If  an  employer  offers 
benefits  based  on  length  of  service  for 
the  employer,  it  must  offer  benefits  to  its 
H-lB  workers  on  that  basis  as  well.  (See 
the  discussion  below  regarding 
treatment  of  multinational 
organizations.) 

APTA  suggested  that  the  INS  inform 
all  H-lB  workers  of  their  right  to  be 
offered  the  same  benefits  as  U.S. 
workers,  to  better  ensure  that  they 
receive  the  benefits  due  them.  The 
Department  notes  that  every  H-lB 
worker  is  required  to  receive  a  copy  of 
the  LCA.  which  contains  a  brief 
reference  to  this  requirement.  Section 
III.B  of  the  Preamble,  above,  discusses 


in  greater  detail  the  Department's  plans 
to  disseminate  information  regarding 
the  program's  requirements. 

In  response  to  the  Department's 
query,  BR]  and  AILA  contended 
(without  citing  support  for  their 
position)  that  the  ACWIA  contemplates 
that  an  employer  may  satisfy*  the 
benefits  attestation  by  offering  H-lB 
workers  different  but  "equivalent" 
benefit  packages  relative  to  the  benefits 
offered  to  U.S.  workers.  BRI  further 
stated  that  such  benefits  should  be 
compared  according  to  their  monetary 
value. 

The  Department  has  concluded,  as  a 
general  matter,  that  the  statute's  "same 
basis  "  provision  does  not  permit  an 
employer  to  offer  its  H-lB  workers 
benefits  ""equivalent  "  to  but  different 
from  those  offered  its  U.S.  workers  The 
Department  notes  that  these 
commenters,  like  other  commenters, 
appeared  to  be  concerned  with  benefits 
provided  by  multinational  corporations, 
which  are  discussed  separately  below. 

Intel  and  ACIP  stated  that  a  "few 
countries  prohibit  their  citizens  from 
owning  stock  in  foreign  corporations. 
Cooley  Godward  also  raised  the 
question  of  benefits  such  as  stock 
options  whose  accrual  will  terminate 
after  an  H-lB  employee's  period  of 
status  ends. 

Although  there  is  nothing  which 
requires  an  employee  to  take  advantage 
of  a  stock  option,  it  is  the  Department's 
view  that  if  an  employer  is  aware  that 
its  H-lB  worker(s)  is  prohibited  from 
taking  advantage  of  a  stock  option 
because  of  laws  of  the  worker's  home 
country,  the  employer  should  offer  such 
worker(s)  an  alternative  benefit  of 
comparable  value.  With  regard  to  the 
question  of  stock  options  or  benefits 
which  will  accrue  after  termination  of 
an  H-lB  worker's  period  of  status,  such 
benefits  should  be  provided  on  the  same 
basis  as  they  would  otherwise  be 
provided  to  workers  who  are  no  longer 
in  the  firm's  employ  (or  who  have 
transferred  back  to  the  home  office).  If 
other  workers  have  a  right  to  exercise 
the  option  or  receive  the  benefit  even  if 
they  are  no  longer  in  the  firm's  employ, 
the  same  would  be  true  with  regard  to 
H-lB  workers. 

Turning  to  the  question  of  treatment 
of  employees  of  multinational  firms. 
Senators  Abraham  and  Graham  asserted 
that  the  Department's  proposal 
"appearls  to  provide  no)  consideration 
of  the  question  of  who  the  right 
similarly  situated  worker  to  compare 
[the  transferee]  is,  and  whether  there 
actually  is  one."  They,  instead, 
suggested  that  the  Department  should 
focus  on  the  transferee's  status  as  a 
permanent  employee  with  the 
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employer's  foreign  affiliate,  rather  than 
his  or  her  status  as  an  H-lB  worker 
TCS  stated  that  it  appreciated  the 
Departments  sensitivity  to  the  issue  of 
the  application  of  the  benefits 
requirement  to  employees  who  receive  a 
range  of  benefits  from  their  foreign 
employer  and  are  unly  in  the  United 
States  on  short-term  assignments  in 
connection  with  their  long-term 
employment  with  the  foreign  employer. 
TCS  contended,  however,  that  the 
requirement  that  H-lB  workers  be 
provided  benefits  equivalent  to  those 
received  by  U.S.  workers  is  contingent 
upon  the  e.xistence  of  "similarly 
employed  "  workers  in  the  United 
States.  TCS  argued  that  because  it  is  an 
Indian  company  and  its  employees 
receive  India-based  benefits.  the\'  are 
not  similarly  employed  to  any  computer 
engineers  it  might  hire  in  the  United 
States,  and  that  TCS  would  therefore  be 
relieved  from  any  obligation  to  offer 
new  benefits  to  its  workers  during  the 
period  of  their  temporary  employment 
in  the  United  States. 

ACIP  commented  that  a  "length  of 
status"  test  "wrongly  assumes  that  the 
practice  of  maintaining  a  foreign 
benefits  program  is  a  matter  of 
convenience,  when,  in  fact,  the  practice 
is  maintained  because  the  disruption 
often  causes  the  employee  to  lose  \  ested 
interest  in  a  benefit  plan."  Instead,  they 
suggested.  "[t|he  Department  should 
adopt  a  rule  that  allows  for  a  transferee 
to  maintain  his  or  her  foreign  benefits  as 
long  as  such  benefits  plan  is 
administered  abroad  continuously 
without  interruption  and  as  long  as  the 
company  typically  offers  this  option  to 
all  international  transferees."  Similar 
comments  were  made  by  AILA  and 
Intel,  which  stated  that  it  is  in  the 
employees'  best  interest  to  stay  on 
"home  country"  pay  and  benefits  SIA 
also  stated  that  if  it  is  an  employers 
practice  to  have  its  workers  continue  to 
receive  "home  countr\'"  benefits  when 
they  are  on  a  short-period  assignment  in 
the  United  States,  it  should  be  allowed 
to  continue  to  do  so. 

Some  commenters  (ACIP.  Intel. 
Latour)  indicated  that  multinational 
corporations  typically  offer  similar 
benefit  packages  to  all  their  employees. 
Thus,  ACIP  stated  that    most  employers 
already  provide  the  same  benefits  to  all 
workers  and  do  not  distinguish  between 
U.S.  and  foreign  nationals."  At  the  same 
time,  it  noted  that  "in  dealing  with  a 
global  workforce,  it  is  sometimes 
necessari'  to  provide  different  benefit 
packages  to  workers  from  different 
countries,  depending  upon  the  laws  and 
social  services  of  that  country  "  Intel 
similarly  stated  that  the  vast  majoritv  of 
its  regular  full-time  H-lB  workers  are 


on  U.S.  benefits;  it  noted  that  a  small 
percentage  of  these  workers  are  on  their 
"home  country"  pay  and  benefits.  Intel 
turther  stated  that  all  its  H-lB  workers 
are  put  on  U.S.  medical  benefits, 
because  of  "out  of  country"  coverage 
problems.  ACIP  explained  that  currently 
employers  may  provide  certain  benefits 
to  workers  depending  upon  standards  in 
the  workers'  home  countries  and  the 
employer's  international  relocation 
policies  As  stated  by  ACIP:  "Benefits 
may  include  relocation  expenses, 
schooling  for  children,  housing 
allowance,  travel  expenses,  additional 
vacation  time  and  assistance  with  health 
care  or  other  items  the  worker  is 
accustomed  to  receiving." 

ACIP  applauded  the  Department's 
effort  to  deal  with  this  issue  and 
supported  the  Departments  statement 
that  "sh(juld  the  U.S.  worker  remain  on 
the  foreign  plan,  the  U.S.  employer  will 
be  held  ri'sponsible  for  compliance  with 
all  H-lB  regulations   " 

AlLAs  comment,  that  flexibility  is 
needed  to  preserve  the  ability  of  the  H- 
IB  workers  to  preser\'e  their  existing 
home  country  "  benefits  (which  if 
interrupted  could  have  significant  and 
perhaps  long-term  negative  impact  on 
the  worker  and  the  worker's  family), 
was  representative  of  several  comments 
on  this  point. 

The  Department  has  carefully 
considered  the  question  of  application 
of  the  benefits  requirements  of  the 
.•\C;VVIA  to  multinational  firms.  The 
Department  cannot  agree  with  the 
construction  of  the  statute  that  would 
deprive  foreign-based  employees  of  the 
benefit  protections  enacted  by  the 
ACVVIA  on  the  basis  that  they  are  not 
"similarly  employed."  On  the  other 
hand,  the  Department  believes  it  is 
appropriate  to  provide  some 
accommodation  for  multinational 
corporate  operations  where  "home- 
country"  benefits  are  equitably 
equivalent  to  the  benefits  provided  to 
employees. 

The  Department  has  crafted  a  two-part 
Interim  Final  Rule,  distinguishing 
between  workers  whii  are  in  the  United 
States  for  a  short  period  of  time  (90  days 
or  less)  and  workers  who  are  in  the 
United  States  for  a  longer  period.  Where 
H-lB  workers  permanently  employed  in 
their  "home  country"  (or  some  other 
country)  are  not  transferred  to  the 
United  States  but  remain  on  the  payroll 
of  their  permiinent  employer  in  their 
"'home  country  "  and  continue  to  receive 
benefits  from  the  "home  country" 
without  interruption,  the  Department 
will  require  nothing  further,  provided 
the  worker  is  in  the  I'nited  States  htr  no 
more  than  40  continuous  days  in  any 
one  visit  to  the  United  States.  Moreover, 


the  employer  must  also  provide 
reciprocity  to  its  U.S.  workers  i.e..  U.S. 
workers  based  abroad  and  U.S.  workers 
based  in  the  United  States  must  receive 
the  benefits  of  their  home  work  station 
(the  station  abroad  or  in  the  United 
States,  respectively)  when  traveling  on 
temporary  business.  It  should  be  noted 
that  this  provision  would  allow  H-lB 
workers  who  are  not  in  the  United 
States  more  than  90  continuous  days  in 
one  trip  to  go  back  and  forth  between 
countries  without  any  consideration  to 
cumulative  days  of  employment  in  the 
United  States,  provided  there  is  no 
reason  to  believe  the  employer  is  trying 
to  evade  the  Act's  benefit  requirements, 
such  as  where  a  worker  remains  in  the 
United  States  most  of  the  year  but 
returns  to  the  home  country  on  brief 
visits. 

Once  the  H-lB  worker  has  worked  in 
the  U.S.  for  more  than  90  continuous 
days  (or  from  the  point  where  the 
worker  is  transferred  or  it  is  anticipated 
that  the  worker  will  likely  remain  in  the 
United  States  for  more  than  90 
continuous  days),  the  H-lB  employer  is 
required  to  offer  that  worker  the  same 
benefits  on  the  same  basis  as  provided 
to  its  U.S.  workers  unless:  (1)  The 
worker  continues  to  be  employed  on  the 
"home  country"  payroll;  (2)  the  worker 
continues  to  receive  "home-country" 
benefits  without  interruption:  (3)  the 
"home-country"  benefits  are  equitable 
relative  to  the  U.S.  benefit  package;  and 
(4)  the  employer  provides  reciprocity 
{i.e..  similar  treatment  as  discussed 
above)  to  its  U.S.  workers  (if  any)  on 
assignment  away  from  their  home  work 
station.  In  the  Department's  view,  this 
strikes  an  appropriate  balance  between 
meeting  the  statutory  requirement 
(thereby  protecting  the  benefits  of  U.S. 
workers  employed  in  the  U.S.  against 
erosion),  and  protecting  the  H-lB 
worker's  interest  in  preserving  long- 
term  "home  country"  benefits  which 
may  be  threatened  by  the  disruption  of 
these  benefits. 

Furthermore,  as  Intel  noted  in  its 
comments,  many  health  care  plans  fail 
to  provide  coverage,  or  fail  to  provide 
full  coverage,  outside  their  country's 
boundaries.  Therefore  anv  employer 
that  offers  health  coverage  to  its  U.S. 
workers  must  offer  similar  coverage 
(same  plan  and  same  basis)  to  its  H-lB 
workers  in  the  United  States  for  more 
than  90  continuous  days  unless  the  H- 
IB  workers'  home-country  plan 
pro\ides  full  coverage  {i.e..  coverage 
comparable  to  what  they  would  receive 
at  their  home  work  station)  for  medical 
treatment  in  the  United  States. 

In  addition,  employers  will  be 
required  to  provide  H-IB  workers  who 
are  in  the  United  States  more  than  90 


continuous  days  those  U.S.  "benefits" 
which  are  paid  directly  to  the  worker — 
namely  paid  vacation,  paid  holidays, 
and  bonuses.  H-lB  workers  must  also 
be  provided  working  conditions  and 
eligibility  for  working  conditions 
(hours,  shifts,  vacation  periods,  etc.)  on 
the  same  basis  and  criteria  provided  to 
U.S.  workers. 

TCS  argued  that  if  the  Department 
requires  the  same  or  even  equivalent 
benefits  for  its  workers,  they  will 
receive  double  benefits — the  U.S. 
benefits  plus  their  "home  country" 
benefits.  In  the  Department's  view,  TCS 
is  mistaken.  The  Department's  proposal 
tracks  the  ACWIA.  Neither  the  proposal 
nor  the  statute  requires  the  employer  to 
continue  to  maintain  "home  country" 
benefits  in  such  situations.  While  an 
employer  in  such  situations,  either  by 
contract  or  otherwise,  might  be  required 
to  maintain  such  benefits  (or  it  may 
decide  to  do  so  as  a  matter  of  company 
policy),  the  ACWIA  does  not  impose 
such  an  obligation,  nor  does  this  rule. 

The  Department  received  a  number  of 
comments  regarding  whether  a 
multinational  employer  continuing 
"home  country"  benefits  to  H-lB 
workers  need  establish  that  the  benefits 
provided  are  equivalent  or  equitable  in 
relation  to  benefits  provided  U.S. 
workers.  ACIP  expressed  the  view  that 
"it  [would  be]  extremely  burdensome  to 
put  a  dollar  value  on  benefits  received." 
Similarly,  AILA  stated  that 
multinational  employers  should  be  able 
to  provide  equitable  but  non-equivalent 
benefits  to  H-lB  workers.  BRI.  on  the 
other  hand,  took  the  position  that 
benefits  should  be  equivalent, 
comparing  their  monetary  value.  The 
AFL-CIO,  as  discussed  above, 
contended  that  employers  should  be 
required  to  provide  identical  benefits  to 
H-lB  and  U.S.  workers 

The  Department  agrees  that  a 
multinational  firm,  under  the 
circumstances  described,  should  not  be 
required  to  make  a  valuation  of  the 
benefits  it  offers  and  provides  to  U.S, 
and  H-lB  workers,  but  rather  should  be 
required,  in  the  event  of  an 
investigation,  to  establish  only  that  it 
provides  benefits  which  are  equitable  in 
relation  to  U.S,  workers'  benefits.  The 
Department  finds  very  persuasive  the 
arguments  that  it  is  in  the  workers' 
interest  to  allow  employers  to  continue 
their  permanent  employees  on  "home 
country"  benefits  when  working 
temporarily  in  the  United  States.  At  the 
same  time,  the  Department  believes  that 
establishing  benefits  in  terms  of  cost  is 
unduly  burdensome,  and  would  not 
further  the  objective  of  establishing 
comparable  benefits  since  there  is  no 
reason  to  believe  even  identical  benefits 


abroad  would  cost  the  same  as  benefits 
in  the  United  States. 

Only  ACIP  provided  comments  on  the 
meaning  of  the  phrase  "equitable 
benefits."  ACIP  suggested  that  "[tlhe 
emphasis  should  be  on  whether  the 
benefits  package  is  equitable  in  light  of 
basic  human  needs,  similarity  in 
treatment  of  all  workers,  how  U.S. 
workers  transferred  abroad  are  treated, 
and  the  facts  and  circumstances  of  each 
H-lB  worker."  ACIP  further  stated: 
"While  we  agree  that  the  Department 
should  look  closely  at  "contrived  cases,' 
we  stress  that  the  Department  should 
look  closely  at  the  facts  of  each  case  to 
determine  whether  equitable  benefits 
have  been  provided.  *   *   *  [T]he 
Department  should  not  place  undue 
emphasis  on  any  one  factor  such  as  the 
employee's  length  of  stay  in  the  U.S." 

"The  Department  agrees  that 
"equitability"  between  "home  country" 
and  U.S.  benefits  does  not  reduce  to  a 
bright-line  test.  In  the  event  of  an 
enforcement  action,  the  Department  will 
look  into  all  the  circumstances  bearing 
upon  the  benefits  to  ensure  that  the  H- 
IB  worker's  continued  receipt  of  these 
benefits  is  not  less  advantageous  to  him 
than  the  benefits  offered  U.S.  workers. 
This  examination  entails  a  qualitative 
rather  than  a  quantitative  review.  In 
other  words,  an  employer  in  these 
circumstances  must  be  able  to 
demonstrate  that  the  worker's  "home- 
country"  benefits  are  equitable  in 
relation  to  the  benefits  provided  its  U.S. 
workers  based  in  the  United  States. 
similarity  in  treatment  of  all  workers, 
how  U.S.  workers  temporarily  stationed 
abroad  are  treated,  and  the  facts  and 
circumstances  of  each  H-lB  worker. 
Where  the  employer  makes  this 
'demonstration,  and  there  is  no 
appearance  of  contrivance  to  avoid 
payment  of  U.S.  benefits,  the 
Department  will  not  second-guess  the 
employer. 

Several  commenters  responded  to  the 
Department's  request  for  comments  on 
whether  it  should  define  "benefits  "  as 
that  term  is  used  in  Section 
212(n)(2)(C)(viii),  which  provides  that 
the  requirement  to  offer  benefits  and 
eligibility  for  benefits  includes:  "the 
opportunity  to  participate  in  health,  life, 
disability,  and  other  insurance  plans; 
the  opportunity  to  participate  in 
retirement  and  savings  plans;  and  cash 
bonuses  and  noncash  compensation 
such  as  stock  options  (whether  or  not 
based  on  performance).  *  *  *". 
Senators  Abraham  and  Graham  and 
AILA  stated  that  they  did  not  see  the 
need  for  further  defining  "benefits," 
noting  that  the  statute  contains  several 
examples  of  benefits.  ACIP  also  stated 
that  a  regulatory  definition  was 


unnecessary',  suggesting  that  instead  the 
Department  should  examine  the  facts 
and  circumstances  of  each  case.  TCS 
contended  that  the  statutory  list  of 
benefits  is  exclusive;  alternatively,  it 
argued  that  the  Department  should 
specif\'  the  benefits  so  that  employers 
do  not  have  to  guess  about  what  is 
covered — e.g..  is  a  separate  office  a 
benefit?  ACIP  asserted  that  ""[clertain 
cash  and  non-cash  bonuses  considered 
benefits  under  ACWIA  are  considered 
wages  under  other  laws.  Adopting 
definitions  from  other  laws  further 
confuses  immigration  law,  does  not 
address  practices  abroad,  and  may  have 
unintended  tax  consequences." 
Similarly,  ACIP,  SHRM  and  Cowan  & 
Miller  commented  that  further 
definition  of  benefits  is  unnecessary. 
Rapidigm  asked  for  clarification  of  the 
Department's  statement. 

The  Department  agrees  with  the 
position  of  most  commenters  that  the 
existing  statutory  definition  is  sufficient 
to  administer  effectively  this  aspect  of 
the  statute.  The  language  of  section 
212(n)(2)(C)(yiii)  provides  a  fairly 
comprehensive  list  of  the  benefits  that 
may  be  offered  to  workers  in  the  U.S. 
While  the  use  of  "including  "  evinces  an 
intention  that  the  list  is  not  exhaustive, 
the  list,  in  the  Department's  view,  is 
representative  of  the  types  of  benefits 
that  must  be  considered.  Thus,  an 
employer,  by  analogy,  may  determine 
whether  other  particular  benefits  should 
be  taken  into  account.  In  this  regard,  the 
Department  notes  that  the  regulatory- 
schemes  under  other  employment- 
related  statutes  such  as  FML^,  the 
Equal  Pay  Act,  the  ADEA.  and  ERISA 
also  provide  guidance  in  this  area.  The 
Interim  Final  Rule  takes  this  approach 
in  lieu  of  an  attempt  to  more  fully 
define  benefits.  Under  the  Department's 
approach,  it  would  appear  clear  that 
office  accouterments — the  example  used 
by  TCS — ordinarily  would  not 
constitute  a  benefit  within  the  meaning 
of  the  statute.  At  the  same  time,  it  bears 
noting  that  the  ACWIA  does  not  relieve 
employers  from  any  obligations  they 
may  have  incurred  through  collective 
bargaining  or  otherwise  with  regard  to 
particular  working  conditions,  or  of  its 
obligation  not  to  discriminate  based  on 
citizenship  or  national  origin. 

With  regard  to  the  Department's 
stated  intention  to  modify  the  current 
regulatory  provision  concerning  the 
working  condition  attestation.  ACIP. 
AILA.  and  TCS  expressed  the  concern 
that  the  Department  was  seeking  to 
impose  a  new  requirement,  i.e..  that  an 
employer  was  required  to  offer  benefits 
to  H-lB  workers  at  least  equivalent  to 
the  higher  of  those  offered  to  their  own 
U.S,  employees  or  those  prevailing  in 
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the  area.  ACIP  asserted  that  the 
Department  lacks  authority  to  require 
emplovers  to  consider  conditions 
outside  their  own  workforces.  Rapidif^ni 
requested  flarification  on  the  meaning 
of  the  provision. 

After  review  of  the  ACWIA  and  the 
provisions  of  the  H-lB  program  as  a 
whole,  the  Department  concurs  with 
commenters  that  r,(jngress  intended  that 
the  requirement  for  offering  benefits  and 
eligibility  for  benefits  to  H-lB  workers 
on  the  same  basis  and  same  criteria  as 
thev  are  offered  to  U.S.  workers 
employed  by  the  employer  mcludes 
both  benefits  paid  as  compensation  for 
ser\'ices  rendered  anci  working 
conditions.  The  Department  has 
therefore  concluded  that  it  is 
inappropriate  to  continue  the  provision 
m  §655  732  which  provides  for 
consideration  under  some 
circumstances  of  prevailing  conditions 
in  the  area  of  employment.  Section 
655.732  therefore  is  revised  in  the 
Interim  Final  Rule  to  clearly  require  that 
working  conditions  be  provided  to  H- 
IB  workers  on  the  same  basis  and  same 
criteria  as  they  are  offered  to  U.S. 
workers. 

The  Department  also  believes  that 
certain  benefits  appropriately  are  in  the 
nature  of  compensation  for  service 
rendered,  and  have  a  monetary  value  to 
workers  and  monetarv  cost  to 
employers.  Such  benefits  include  cash 
bonuses,  paid  vacations  and  holidavs, 
and  termination  pay.  which  are  paid 
directly  to  workers  and  are  taxable 
when  earned.  Also  included  are  benefits 
such  as  health,  life  and  disabilitv 
insurance,  and  deferred  compensation 
such  as  retirement  plans  and  stock 
options  which  are  funded  by  emplovers. 
either  directly  as  costs  are  incurred  or 
through  contributions  to  fringe  benefit 
plans  or  insurance  companies.  The 
Department  has  concluded  that  such 
benefits  are  more  in  the  nature  of  wages 
than  working  conditions,  although  the 
Department  cautions  that  onlv  benefits 
which  meet  the  criteria  of 
§  655.731(c)(2)  count  toward  satisfaction 
of  the  required  wage  since  such  benefits 
are  not  included  in  survevs  used  to 
determine  the  prevailing  wage.  On  the 
other  hand,  benefits  which  do  not  have 
a  direct  monetary-  value  to  workers  or 
cost  to  employers,  are  in  the  nature  of 
working  conditions,  including  matters 
such  as  seniority,  hours,  shifts,  and 
vacation  periods,  and  preferences 
relating  thereto.  Sections  655.731  and 
655.732  are  amended  to  reflect  this 
distinction. 


2.  What  Documentation  Will  Be 
Required?  (§655. 73 1(b)) 

Thf  Department  proposed  to  require 
H-lB  employers  to  retain  copies  of 
fringe  benefit  plans  and  summary  plan 
descriptions  pro\  ided  to  workers, 
including  all  rules  relative  to  eligibilifv 
and  benefits,  and  documents  showing 
the  benefits  actually  provided  and  how 
the  tti.sts  are  shared  between  the 
workers  and  the  employer.  The 
Department  sought  suggestions  as  to 
exactly  what  records  would  demonstrate 
the  value  of  benefits  and  satisfy  the 
other  retention  requirements.  The 
Department  expressed  the  view  that 
such  records  already  are  required  for 
IRS  and  ERISA  purposes  (although 
noting  in  the  paperwork  analysis,  at  64 
FR  630.  that  a  small  percentage  of 
employers  might  be  required  to  keep 
records  that  otherwise  would  not  be 
kept).  In  connection  with  the 
Department's  querv'  whether  it  might  be 
possible  to  provide  different  "home 
countrv  ■  benefits  to  employees  of  a 
multinational  corporate  operation  in 
lieu  of  those  provided  to  U.S.  workers, 
the  Department  sought  comment  on 
what  records  would  be  necessar\'  to 
demonstrate  the  relative  value  of  the 
"home-countr\"  benefits  and  the 
benefits  provided  to  U.S.  workers. 

Many  of  the  commenters  opposed  the 
notion  of  maintaining  particular 
documentation  in  order  to  demonstrate 
compliance  with  the  benefits  attestation. 
ACIP  and  AILA  asserted  that  the  statute 
does  not  authorize  the  Department  to 
require  emplovers  to  retain 
documentation,  suggesting  that  it  is  up 
to  an  employer  to  decide  what 
documentation,  if  any.  it  should  retain 
in  order  to  demonstrate  its  compliance 
if  it  is  investigated.  Similarly.  Senators 
Abraham  and  Graham  stated:  "DOL  is 
not  authorized  to  require  emplovers  to 
maintain  any  particular 
documentati(jn.  "  The  Department 
cannot,  they  asserted,  include  as  part  of 
the  proposed  LCA  a  "new  attestation" 
that  "Ithe  employer]  will  develop  and 
maintain  documentation  of  working 
conditions  and  benefits,  " 

ACIIF  addressed  particular  burdens  it 
perceived  in  retaining  such 
documentation,  noting,  for  example, 
that  they  already  maintain  such 
documentation  in  a  location  or  in  a 
format  different  than  that  contemplated 
by  the  Department,  While  ACIP 
recognized  that  the  Department 
correctly  stated  that  emplovers  now 
keep  documents  related  to  their  fringe 
benefit  plans,  ACIP  stated  that  these 
documents  may  be  housed  in  various 
departments  and  urged  the  Department 
to  let  the  employer  decide  where 


documentation  must  be  kept,  ACIP 
further  explained  that  much  information 
is  sensitive  and  confidential  {p.g..  stock 
option  and  incentive  pav  plans), 
requiring  the  Department,  in  its  view,  to 
allow  an  employer  flexibility  in 
documenting  these  benefits. 

Intel  stated  that  summary  plan 
descriptions  are  a  U.S.  requirement.  It 
noted  that  no  other  countries  required 
the  same  depth  and  detail  regarding  the 
documentation  of  benefits,  though 
stating  that  about  one-half  of  its  foreign 
subsidiaries  have  some  benefits 
documentation.  Intel  explained  that  all 
its  employees  at  orientation  receive 
information  regarding  the  company's 
benefits;  in  the  U.S..  it  stated  that 
employees  receive  a  book  that  describes 
benefits,  and  that  each  year  employees 
receive  a  particularized  benefit  portrait. 
Intel  asserted  that  further 
documentation  should  not  be  required; 
it  contends  that  a  memorandum  to  the 
public  access  file  that  its  employees  are 
advised  of  the  company's  benefits  at 
time  of  their  hire  should  suffice. 

Satyam  questioned  whether  current 
requirements  under  other  statutes  and 
regulations  relating  to  the  retention  of 
benefits  documents  would  suffice  for  H- 
IB  purposes;  it  suggested  that  the 
Department  should  not  require  putting 
specific  information  in  the  public  access 
file.  It  also  inquired  whether  it  would  be 
necessary  to  retain  information  relevant 
to  the  comparison  group.  ITAA  said  that 
the  Interim  Final  Rule  should  recite 
rather  than  refer  to  IRS  and  PWBA 
requirements.  AILA  expressed  the 
concern  that  the  Department  will  make 
it  a  violation  to  fail  to  keep  copies  of 
benefits  documents  in  a  public  access 
file  and  that  requiring  documentation  to 
be  kept  up  front  would  impose  a  huge 
burden,  AILA  recommended  instead 
that  an  employer,  for  example,  be 
simply  required  to  bear  the  burden  of 
proving  the  "equivalency"  of  foreign 
benefits  in  the  event  of  an  investigation. 

None  of  the  commenters  took  issue 
with  the  Department's  statement  that 
the  documents  sought  are  required 
already  by  IRS  or  ERISA. 

Based  on  our  review  of  the  comments 
received  on  the  proposal,  it  is  apparent 
that  the  documentation  requirements 
proposed  in  the  NPRM  have  been 
misunderstood.  With  the  exception  of 
documentation  specifically  required  to 
be  retained  in  the  public  access  file, 
there  is  no  requirement  that  information 
be  kept  in  any  particular  format  or 
place,  or  that  information  be  segregated 
by  LCA.  by  locality,  by  H-lB  versus 
U.S.  workers,  or  in  any  other  way  from 
the  employer's  records  for  the  entire 
company. 


Nothing  in  the  ACWIA  suggests  that 
documentation  requirements  are 
unauthorized  or  otherwise  improper.  To 
the  contrary,  section  212(n)(l) 
specifically  requires  employers  to  make 
the  LCA  "and  such  accompanying 
documents  as  are  necessary"  available 
for  public  examination.  The  Departinent 
believes  that  this  provision  clearly 
permits  the  Department  to  determine 
what  documents  must  be  created  or 
retained  by  employers  to  support  the 
LCA.  The  documentation  that  is 
required  by  the  Interim  Final  Rule 
simply  effectuates  the  more  specific 
requirements  imposed  by  the  ACWIA. 
Furthermore,  as  the  NPRM  stated,  the 
documents  sought  for  the  most  part  are 
already  required  by  the  IRS  or  ERISA, 
and  would  be  kept  by  an  ordinary 
prudent  businessman  in  any  event. 
Thus,  the  Department's  ERISA 
regulations  require  at  29  CFR  part  2520 
that  summary  plan  descriptions  be 
provided  to  participants,  and  require 
emplovers  to  submit  lengthy  forms 
(Form  5500)  to  IRS  with  detailed 
information  regarding  their  fringe 
benefits  plans,  which  must  be 
substantiated  by  records.  In  addition, 
EEOC  rules  under  the  ADEA,  29  CFR 
1627.3(b)(2).  require  that  every 
employer  retain  copies  of  all  employee 
benefit  plans,  as  well  as  copies  of  any 
seniority  systems  and  merit  systems 
which  are  in  writing.  Where  the  plan  is 
not  in  writing,  a  memorandum  fully 
outlining  its  terms  and  how  it  has  been 
communicated  to  employees  is  required. 

The  Department  believes  that  it  is 
essential  that  employers,  in  order  to 
establish  that  H-lB  workers  have  in  fact 
been  offered  the  same  benefits  as  U.S. 
workers  (or  that  the  special  benefit 
requirements  for  certain  employees  of 
multinational  firms  are  met),  retain  a 
copy  of  any  document  provided  to 
employees  describing  the  benefits 
offered  to  employees,  the  eligibility  and 
participation  rules,  how  costs  are 
shared,  etc.  [e.g.,  summary  plan 
descriptions,  employee  handbooks,  any 
special  or  employee-specific  notices  that 
might  be  sent).  It  is  also  important  that 
employers  keep  a  copy  of  all  benefit 
plans  or  other  documentation  describing 
benefit  plans  and  any  rules  the 
employer  may  have  for  differentiating 
among  groups  of  workers.  In  addition, 
the  employer  will  be  required  to  retain 
evidence  as  to  what  benefits  are  actually 
provided  to  U.S.  and  H-lB  workers. 
Where  employees  are  given  a  choice  of 
benefits,  employers  will  be  required  to 
retain  evidence  of  the  benefits  selected 
or  declined  by  employees. 

For  multinational  employers  who 
choose  to  keep  H-lB  workers  on  "home 
country"  benefit  plans,  the  employer 


will  be  required  to  maintain  evidence  of 
the  benefits  provided  to  the  worker 
before  and  after  the  employee  went  to 
the  United  States.  In  the  event  of  an 
investigation,  the  employer  will  also  be 
required  to  demonstrate  that  the  other 
requirements  for  multinational  firms  are 
met,  as  appropriate — e.g..  that  the 
employer  maintains  reciprocity  by 
treating  U.S.  workers  coming  to  the 
United  States  temporarily  from  abroad 
the  same  as  H-lB  workers,  and  likewise 
continues  U.S.  workers  temporarily 
overseas  on  U.S.  benefits,  that  the 
worker  was  not  in  the  United  States  for 
more  than  90  continuous  days,  that 
"home  countrv'"  benefits  are  equitable 
in  relation  to  U.S.  benefits,  etc. 

With  regard  to  the  public  access  file, 
the  employer  need  only  maintain  a 
summary  of  the  benefits  offered  to  U.S. 
workers  in  the  same  occupation  as  H- 
IB  workers,  including  a  statement 
explaining  how  employees  are 
differentiated  where  not  all  employees 
in  the  occupation  are  offered  the  same 
benefits.  If  an  employer  has  workers 
receiving  "home  countrv'"  benefits,  the 
employer  may  place  a  simple  notation 
to  that  effect  in  the  file.  The  public 
access  file  need  not  show  the 
proprietary  details  of  a  plan  (such  as  a 
stock  option  or  incentive  distribution 
plan),  the  costs  of  providing  the 
benefits,  or  the  choices  made  by 
individual  workers. 

Since  the  regulations  do  not  allow  an 
employer  to  provide  equivalent  benefits 
as  a  general  matter,  and  provide  an 
"equitable"  rather  than  an  "equivalent  " 
test  for  multinational  benefits,  no 
special  documents  regarding  the  cost  of 
benefits  are  required, 

H.  What  Does  the  ACWIA  Require  of 
Employers  Regarding  Payment  of  Wages 
to  H-lB  Nonimmigrants  for 
Nonproductive  Time?  (§655.731(c)(7j) 

On  October  31,  1995,  the  Department 
republished  for  comment  a  provision  of 
the  December  20,  1994  Final  Rule  which 
articulated  the  Department's  position 
regarding  payment  of  the  required  wage 
for  nonproductive  time.  This  provision. 
§  655.731(c)(5),  required  payment  of  the 
required  wage  begirming  no  later  than 
the  first  day  the  H-lB  nonimmigrant  is 
in  the  United  States  and  continuing 
throughout  the  nonimmigrant's  period 
of  employment,  including  periods  when 
the  nonimmigrant  is  in  nonproductive 
status  due  to  employment-related 
reasons  such  as  training  or  lack  of 
assigned  work.  The  provision  did  not 
require  payment  of  such  wages  where 
the  nonproductive  status  is  due  to 
reasons  unrelated  to  employment  [e.g., 
caring  for  an  ill  relative),  provided  the 
nonimmigrant's  unpaid  status  is 


acceptable  to  the  INS  and  is  not  subject 
to  a  wage  payment  obligation  under 
some  other  statute  [e.g..  Family  and 
Medical  Leave  Act).  The  provision 
distinguished  between  full-time  and 
part-time  workers  as  provided  on  the  1- 
129  petition  filed  with  INS.  but  stated 
that  in  the  event  a  part-time  employee 
regularlv  worked  a  greater  number  of 
hours  than  stated  on  the  1-129.  the 
employer  would  be  held  to  the  actual 
hours  disclosed  in  the  enforcement 
action.  Section  655.731(c)(5)  was  among 
the  provisions  of  the  December  20.  1994 
Final  Rule  which  had  been  enjoined 
from  enforcement,  due  to  lack  of  notice 
and  comment,  by  the  court  in  National 
Association  of  Manufacturers  v.  United 
States  Department  of  Labor. 

Subsequently,  the' ACWIA.  amending 
section  212(n)(2)  of  the  IN  A.  enacted  an 
explicit  requirement,  consistent  with 
the  Department's  regulation,  providing 
that  it  is  a  violation  of  the  wage 
attestation  in  section  212(n)(l)(A)  for  an 
emplover  to  fail  to  pay  an  H-lB  worker 
the  required  wage  for  certain 
nonproductive  time.  Like  the 
Department's  regulation,  an  exception 
was  created  for  nonproductive  status 
which  is  due  to  non-work-related  factors 
such  as  the  worker's  own.  fully 
voluntar}-  request,  or  circumstances 
rendering  the  worker  unable  to  w  ork. 
Under  this  provision,  workers 
designated  as  full-time  on  the  petition 
filed  with  INS  must  be  paid  full-time 
wages,  and  employees  designated  as 
part-time  on  the  petition  must  be  paid 
the  hours  designated  in  the  petition. 
This  obligation  is  effective  "after  the  H- 
IB  worker  has  entered  into  employment 
with  the  employer."  but  in  any  event, 
not  later  than  30  days  after  the  workers 
date  of  admission  to  the  United  States 
(if  entering  the  country'  pursuant  to  the 
petition)  or  60  days  after  the  date  the 
worker  "becomes  eligible  to  work  for 
the  employer"  (if  already  in  the  countr>' 
when  the  petition  is  approved).  The 
statute  also  contains  a  special  provision 
regarding  academic  salaries  which  is 
discussed  in  IV.I.  below. 

Congressman  Smith  and  Senator 
Abraham,  in  their  remarks  after 
enactment  of  the  ACWIA.  noted  that  the 
most  extreme  examples  of  "benching" 
occur  when  workers  are  brought  to  the 
United  States  on  the  promise  of  a 
certain  wage,  but  only  receive  a  fraction 
of  that  wage  because  the  employer  does 
not  have  enough  work  for  the  H-lB 
worker,  144  Cong.  Rec.  E2326  (Nov.  12, 
1998);  144  Cong.  Rec.  S12753-54  (Oct. 
21,  1998),  They  also  both  agreed  that 
employers  must  pay  full  wages  and 
benefits  during  an  H-lB  worker's  non- 
productive status  when  that  status  is 
due  to  the  employer's  decision — based 
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on  factors  such  as  lack  of  work  for  the 
worker — or  due  to  the  worker's  lack  of 
a  license  or  permit.  Congressman  Smith 
also  remarked  that  Congress  anticipated 
the  Secretary's  close  scrutiny  of 
"voluntariness  "  in  circumstances  that 
appear  to  be  contrived  to  take  advantage 
of  unpaid  time.  Senator  Abraham  listed 
the  following  examples  of  H-lB 
employees  taking  unpaid  leave  which 
he  stated  would  not  be  considered 
"benching"  leave  under  FMLA  or  other 
corporate  policies,  annual  plant 
shutdowns  for  holidays  or  retooling, 
summer  recess  or  semester  breaks,  or 
personal  days  or  vacations.  Senator 
.Abraham  also  stated  that  this  provision 
does  not  prohibit  an  employer  "from 
terminating  an  H-lB  worker's 
employment  on  account  of  lack  of  work 
or  for  any  other  reason  "  Congressman 
Smith  stated  that  an  attempt  by  an 
employer  to  avoid  compliance  with  the 
"benching  "  provision  by  laying  off  an 
i\merican  worker  "would  trigger  the 
enforcement  and  penaltv  provisions  of 
the  Act" 

Congressman  Smith  and  Senator 
Abraham  agreed  that  the  benching 
provision  is  not  intended  to  preclude 
part-time  H-lB  employment,  agreed  to 
between  the  employer  and  the  H-lB 
worker  when  the  worker  was  hired.  144 
Cong.  Rec.  E2326  (Nov.  12.  1998):  144 
Cong.  Rec.  S12754  (Oct.  21.  1998) 
Congressman  Smith  stated  that  "the 
employers  misrepresentation  of  this 
material  fact  should  be  scrutinized  by 
the  Secretary"  in  determining  whether  a 
benching  violation  or  misrepresentation 
has  been  made,  with  particular  attention 
to  whether  U.S.  workers  would  receive 
paid  leave  for  nonproductive  time. 
Senator  Abraham  stated  that  the  Act  is 
not  intended  to  give  the  Secretary'  the 
authority  "to  reclassify  an  employee 
designated  as  part-time  based  on  the 
worker's  actual  workload  after  the 
employee  begins  emplovment  " 

In  the  NPRM.  the  Department 
proposed  regulatory  text  which,  except 
for  the  different  statutory  language 
triggering  the  beginning  of  the  period  in 
which  the  "benched  "  worker  must  be 
paid,  is  very  similar  to  its  current 
regulation.  In  the  preamble,  the 
Department  stated  that  it  was 
considering  whether  the  H-lB  worker 
"enters  into  employment  "  when  he  first 
makes  himself  available  for  work,  such 
as  by  repoiling  for  orientation  or 
training,  or  when  the  worker  actually 
begins  receiving  orientation  or  training 
or  "otherwise  performs  work  or  comes 
under  the  control  of  his  employer"  In 
commenting  on  the  purpose  of  the 
"benching"  provision,  the  Department 
obsen'ed  that  an  H-lB  nonimmigrant  is 
not  permitted  to  be  employed  by 


another  employer  while  "benched" 
(unless  another  employer  files  a  petition 
on  behalf  of  the  worker  or  the  worker 
adjusts  his  or  her  status  under  the  INA), 
and  is  without  any  legal  means  of 
support  in  the  country.  In  contrast,  a 
U.S.  worker  can  seek  other  employment 
and  would  be  eligible  for  Federal 
programs  such  as  food  stamps.  The 
Department  also  observed  that  the 
employer,  at  any  time,  may  terminate 
the  employment  of  the  worker,  notify 
INS,  and  pay  the  worker's  return 
transportation,  thereby  ceasing  its 
obligations  to  pay  for  non-productive 
time  under  the  H-lB  program.  The 
Department  proposed  that  payment  of 
wages  would  not  be  required  where  the 
nonproductive  status  is  due  to  reasons 
unrelated  to  employment,  unless  such 
payment  is  required  by  INS  as  a 
condition  of  the  worker  maintaining 
lawful  status,  or  is  required  by  some 
other  Act  such  as  FMLA.  On  the  other 
hand,  the  employer  would  not  be 
relieved  from  the  wage  obligation  for 
any  required  leave  of  absence,  even  if  it 
includes  U.S.  workers. 

The  Department  received  three 
comments  on  the  1995  proposed  rule  on 
this  issue.  Regarding  the  requirement  in 
the  1995  NPRM  that  the  employer  pay 
the  required  wage  for  nonproductive 
time  beginning  no  later  than  the  first 
day  the  H-lB  nonimmigrant  is  in  the 
United  States  and  continuing 
throughout  the  nonimmigrant's  period 
of  employment,  AILA  suggested  that  it 
would  be  more  reasonable  to  require  the 
employer  to  begin  paying  on  the  day 
that  the  nonimmigrant  actually  reports 
to  work,  provided  that  the  date  is  no 
later  than  30  days  after  the  date  the 
nonimmigrant  enters  the  U.S.  or 
otherwise  becomes  eligible  to  work  for 
the  employer.  AILA  also  suggested  that 
an  exception  be  made  where  the 
nonimmigrant  is  given  an  unpaid  leave 
of  absence  pursuant  to  a  uniformly- 
enforced  company  policy.  Similarly, 
another  commenter,  an  electronics 
manufacturer  (Motorola),  complained 
that  in  the  case  of  a  temporary  reduction 
in  force,  the  employer  would  have  to 
retain  the  H-lB  nonimmigrant  at  full 
salary,  while  US  workers  are  off  the 
payroll. 

The  Department  received  33 
comments  on  the  1999  NPRM  proposals 
addressing  the  ACWIA's  "benching" 
provisions.  APTA  stressed  the 
importance  of  the  Department  ensuring 
that  H-1 B  nonimmigrants  are  aware  of 
their  wage  rights  for  nonproductive 
time.  Miano  commented  that  companies 
should  not  be  allowed  to  use  the  H-lB 
program  to  create  stables  of  available 
employees  in  anticipation  of  openings 
that  do  not  yet  exist,  but  should  be 


required  to  demonstrate  that  an  unfilled 
position  actually  exists. 

The  Department  agrees  that  it  is 
important  that  H-lB  nonimmigrants  be 
aware  of  their  rights.  For  this  reason, 
§  655.734(a)(3)  requires  that  all  H-lB 
nonimmigrants  be  provided  a  copy  of 
the  LCA  which  supports  their  petition. 
In  addition,  the  Department  is  planning 
a  comprehensive  educational  program, 
as  discussed  in  III.B,  above. 

AILA  suggested  that  the  Department 
add  to  its  list  of  exceptions  situations 
where  objective  economic  reasons  are 
present,  such  as  annual  retooling  in  the 
automobile  industry  for  production 
model  changes.  ACIP  and  SIA  urged  the 
Department  to  adopt  Senator  Abraham's 
October  21,  1998  comments  as  examples 
of  what  is  not  benching,  i.e.  leave  under 
the  Family  and  Medical  Leave  Act;  or 
other  corporate  policies  for  no  payment 
such  as  annual  plant  shutdowns  for 
holidays  or  retooling,  summer  recess  or 
semester  breaks,  or  personal  days  or 
vacations.  ACIP  also  urged  that  similar 
situations  be  included  in  the  list  of 
examples  which  do  not  constitute 
benching,  such  as  disciplinary  action, 
mandatory  unpaid  pre-employment 
training  or  orientation,  mandatory 
vacation  leave,  and  periods  of  downturn 
where  all  workers  are  treated  the  same. 
ACIP  suggested  that  the  facts  and 
circumstances  of  each  case  be 
considered,  including  whether 
similarly-situated  U.S.  workers  are 
placed  on  leave  and  whether  H-lB 
workers  knew  before  accepting 
employment  of  the  possibility  of  such 
leave.  ACIP  and  SIA  encouraged  the 
Department  to  exercise  flexibility  to 
avoid  the  potential  effect  of  companies 
laying  off  U.S.  workers  to  avoid  the 
benching  of  H-lB  workers  by  allowing 
for  periods  attributable  to  regular, 
objective  business  occurrences  such  as 
cyclical  business  downturns,  holiday 
plant  shutdowns,  and  plant  retooling. 
They  observed  that  when  these  events 
occur  all  workers  are  treated  equally, 
according  to  the  same  standards. 

The  AFL-CIO  and  other  commenters 
observed  that  the  provision's 
prohibition  against  "benching"  may 
lead  employers  to  treat  H-lB  employees 
better  than  U.S.  workers,  and  may  create 
the  situation  where  an  employer  retains 
an  H-lB  worker  over  an  American 
worker  during  a  lay-off  to  avoid  paying 
full  wages  to  the  H-lB  worker.  The 
AFL-CIO  stated  its  belief  that  U.S. 
workers  who  are  laid  off  to  avoid  the 
benching  provision  may  have  grounds 
for  a  discrimination  complaint  based  on 
nationality  and  immigration  status  and 
that  the  regulation  should  so  indicate. 

The  Department  believes  that  the 
statutory  language  is  clear.  The  statute 


requires  payment,  after  a  nonimmigrant 
has  entered  into  employment  with  an 
employer,  whenever  nonproductive 
status  is  due  to  a  decision  by  the 
employer  or  to  the  nonimmigrant's  lack 
of  a  permit  or  license.  In  contrast, 
payment  is  not  due  when  the 
nonproductive  time  is  due  to  non-work- 
related  factors,  such  as  the  volimtary 
request  of  the  nonimmigrant  for  an 
absence  or  circiunstances  rendering  the 
nonimmigrant  unable  to  work. 
Therefore  the  Department  caimot 
interpret  the  Act  to  allow  employers  to 
be  relieved  fi-om  payment  for  periods 
where  the  employer's  business  is 
shutdown,  regardless  of  whether  it 
affects  U.S.  workers  as  well,  whether  for 
economic  downtiun,  aimual  retooling, 
or  holiday  shutdown;  nor  can  the 
employer  be  relieved  from  liability  for 
mandatory  vacation,  pre-employment 
training,  or  disciplinary  action.  All  of 
these  situations  are  caused  by  the 
employer,  rather  than  at  the  voluntary 
request  of  the  nonimmigrant.  The 
Department  notes  that  training  or 
orientation  required  of  an  employee 
before  productive  work  starts  has 
always  been  considered  compensable 
time  under  the  Fair  Labor  Standards 
Act.  and  that  the  Department  has 
required  payment  for  suCh  time  in  its 
enforcement  of  the  H-lB  attestation 
requirements  since  the  injunction 
entered  in  the  NAM  litigation.  If  an 
employer  finds  need  to  discipline  an  H- 
IB  nonimmigrant,  it  must  find  a  method 
other  than  loss  of  pay,  or  it  may 
terminate  the  employment  relationship. 

The  Department  understands  the 
concern  expressed  regarding  the 
possibility  of  an  employer  laying  off 
U.S.  workers  while  continuing  to  pay 
H-lB  workers  because  of  its  obligation 
to  continue  paying  H-lB  workers 
during  periods  of  nonproductive  status. 
Congressman  Smith  suggested  that  an 
employer's  action  in  laying  off  U.S. 
workers  to  avoid  placing  H-lB  workers 
in  nonproductive  status  for  which  they 
must  be  paid  would  be  a  violation  of  tbe 
ACWIA.  We  agree,  with  respect  to  H- 
IB -dependent  employers  and  willful 
violators,  where  the  required  showing 
for  a  prohibited  displacement  under 
section  212(n)(l)(E)  or  (F)  is  made.  In 
addition,  we  note  that  a  displacement  in 
connection  with  a  willful  violation  of 
the  attestation  requirements  or  a  willful 
misrepresentation  can  bring  enhanced 
penalties  pursuant  to  section 
212(n)(2)(C)(iii).  Additionally,  other 
laws  provide  U.S.  workers  with  rights 
and  remedies  for  an  employer's 
discriminatory  practices.  The  names, 
telephone  numbers,  and  websites  of  the 
three  federal  agencies  responsible  for 


enforcement  of  anti-discrimination  laws 
are  set  forth  in  rV.E.4,  above. 

The  Department  notes  that — in 
determining  whether  the  statutory 
criteria  have  been  met,  including  the 
exception  for  nonpayment  based  on 
"the  voluntary  request  of  the 
nonimmigrant  for  an  absence" — it  will 
look  closely  at  any  situation  where  there 
is  any  question  about  whether  the 
period  of  nonproductive  time  is  truly 
voluntary.  The  Department  will  not 
under  any  circumstances  consider  the 
employer  to  be  relieved  of  wage  liability 
where  there  is  a  plant  shutdown.  Nor 
will  the  Department  relieve  an  employer 
from  liability  simply  because  the 
employee  agreed  to  periods  without  pay 
in  the  employment  contract. 

ACIP  euid  AILA  questioned  the  basis 
for  the  Department's  proposed 
requirement  that  workers  be  paid  where 
required  by  other  statutes  such  as  FMLA 
or  the  AD  A,  and  that  the  worker's 
period  of  unpeiid  leave  be  consistent 
with  maintenance  of  status  under  INS 
regulations. 

The  Department  intended  to  say 
nothing  more  than  that  an  employer 
must  comply  with  other  laws.  The 
Department  notes  that  FMLA  only 
requires  paid  leave  where  the  employer 
has  a  paid  leave  plan  and  either  the 
employer  or  the  employee  wishes  to 
substitute  the  paid  leave  for  unpaid 
FMLA  leave.  Since  the  employer  is 
required  to  offer  H-lB  workers  the  same 
benefits  as  U.S.  workers,  an  employer 
would  be  required  to  provide  H-lB 
workers  with  paid  leave  under  any 
circumstances  in  which  it  is  provided  to 
U.S.  workers.  Enforcement  of  this 
requirement  during  periods  where  the 
employee  voluntarily  takes  leave  or  is 
unable  to  work,  is  in  accordance  with 
the  benefit  obligations  at  section 
212(n)(2)(C)(viii).  The  Department  also 
wishes  to  point  out,  as  stated  by  both 
Senator  Abraham  and  Congressman 
Smith,  that  during  periods  of 
nonproductive  time,  employers  are 
required  to  provide  fringe  benefits  as 
well  as  wages. 

ACIP  and  AILA  agree  with  the 
proposal  that  an  employer  may  choose 
to  terminate  an  H-lB  worker  without 
violating  the  benching  provision.  ACIP 
also  suggests  that  employers  should  not 
be  held  liable  for  the  nonimmigrant's 
failure  to  leave  the  country. 

The  Department  agrees  that  an 
employer  is  no  longer  liable  for 
payments  for  nonproductive  status  if 
there  has  been  a  bona  fide  termination 
of  the  employment  relationship.  The 
Department  would  not  likely  consider  it 
to  be  a  bona  fide  termination  for 
purposes  of  this  provision  unless  INS 
has  been  notified  that  the  employment 


relationship  has  been  terminated 
pursuant  to  8  CFR  241.2(h)(ll){i)(A)  and 
the  petition  canceled,  and  the  employee 
has  been  provided  with  payment  for 
transportation  home  where  required  bv 
section  214(E)(5)(A)  of  the  INA  and  INS 
regulations  at  8  CFR  214.2(h)(4)(iii)(E). 
In  accordance  with  current  INS  policy 
(see  76  Interpreter  Releases  378).  once 
an  employer  terminates  the  employment 
relationship  with  the  H-lB 
nonimmigrant,  regardless  of  any 
arrangements  for  severance  pay  or 
benefits,  that  H-lB  employee  must 
either  depart  the  United  States  upon 
termination  of  his  or  her  services,  or 
seek  a  change  of  immigration  status  for 
which  he  or  she  may  be  eligible. 
Therefore,  under  no  circumstances 
would  the  Department  consider  it  to  be 
a  bona  fide  termination  if  the  employer 
rehires  the  worker  if  or  when  work  later 
becomes  available  unless  the  H-lB 
worker  has  been  working  under  an  H- 
IB  petition  with  another  employer,  the 
H-lB  petition  has  been  canceled  and 
the  worker  has  returned  to  the  home 
country  and  been  rehired  by  the 
employer,  or  the  nonimmigrant  is 
validly  in  the  United  States  pursuant  to 
a  change  of  status. 

Commenters  also  offered  their  views 
on  the  phrase  "entered  into 
employment."  one  of  the  alternative 
triggers  for  an  employer's  obligation  to 
pay  the  H-lB  worker  wages  during 
periods  of  nonproductive  status.  The 
Department  proposed  that  this  term 
means  the  date  when  the  H-lB  worker 
makes  himself/herself  available  for 
work.  e.g..  reports  for  orientation  or 
training,  performs  work  for  the 
employer,  or  is  under  the  control  of  the 
employer.  One  attorney  -commenter 
(Hammond)  expressed  appreciation  for 
this  "bright  line  test"  and  described  the 
30-dav  allowance  as  reasonable. 

The  Department  received  twenty 
essentially  identical  comments  on  this 
issue  from  individuals  who  urged 
payment  of  wages  to  nonimmigrants 
immediately  on  their  arrival  to  the 
United  States.  The  AEA  suggested  that 
the  H-lB  visa  holder  be  given  a  firm 
starting  date  from  his/her  employer  and 
that  wages  start  from  that  date.  AOTA 
commented  that  "entered  into 
employment"  should  mean  when  the 
nonimmigrant  makes  himself  or  herself 
available  for  work.  ACIP  urged  the 
Department  to  look  at  the  facts  of  the 
case,  but  urged  as  a  general  matter  that 
an  H-lB  worker  has  entered  into 
employment  when  he  or  she  has 
reported  to  the  worksite,  has  been 
placed  on  the  payroll,  and  has 
completed  an  1-9  form:  ACIP  stated  that 
H-lB  workers  should  not  be  required  to 
be  paid  for  short  periods  of  unpaid 
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training  or  orientation  nr  medical 
examitidtions.  siricf  US  workers  are 
not  AIL'X  suggested  that  "entered  into 
employment"  occurs  when  the 
employee  actually  commences  the 
orientation,  training  or  work  because 
ACW'IA.  in  mandating  payments  bv  the 
30-dav  and  60-<lav  deadlines,  appears 
to  provide  the  employer  with  discretion 
regarding  the  starting  date  prior  to  those 
deadlines. 

The  statutory  language  does  not 
permit  the  Department  to  define  the 
term  "entered  into  employment"  as  the 
date  the  H-lB  worker  arri\es  in  the 
United  .States.  Likewise,  payment  of 
wages  by  the  employer  cannot  be 
required  before  the  H-lB  petition  is 
approved.  On  the  other  hand,  the 
Department  notes  that  the  Fair  Labor 
Standards  Act  itself  requires  that  where 
there  is  an  employment  relationship 
(including  where  the  worker  has  been 
promised  employment,  even  if  the 
employee  is  not  yet  on  the  payroll),  both 
H-lB  and  U.S.  workers  be  paid  for 
orientation  or  training  time  required  by 
the  employer 

The  Department  has  concluded  that 
the  term  "entered  into  employment" 
means  the  date  on  or  after  the  date  of 
need  on  the  H-lB  petition  when  the 
worker  makes  himself  or  herself 
available  for  work  or  otherwise  comes 
under  the  control  of  the  employer  and 
includes  all  activities  thereafter.  suc;h  as 
waiting  for  an  assignment,  going  to  an 
inter\iew  or  meeting  with  a  customer, 
attending  orientation,  studying  for  a 
licensing  examination. 

Several  employers,  attorneys  and 
organizations  also  commented  on  the 
meaning  of  the  phrase  "eligible  to  work 
for  the  employer."  (Sixty  days  thereafter 
an  H-lB  nonimmigrant  already  in  the 
United  States  legally  under  another  visa 
{eg  .  F-1  student  visa)  or  on  another  H- 
IB  visa  with  another  employer  must  be 
paid  for  ntmproductive  time,  even  if  the 
H-lB  nonimmigrant  has  not  yet  entered 
into  employment  )  One  law  firm 
(Hammond)  encouraged  flexibilitv  on 
the  6t)-day  test.  An  employer  (BRI) 
urged  that  "eligible  to  work  for  the 
employer"  should  be  based  on  the 
agreement  of  employment  terms 
between  the  employer  and  employee 
and  determined  bv  the  date  an 
employment  agreement  is  entered  into 
between  the  employer  and  employee  or 
the  completion  of  the  visa  process, 
whichever  comes  last. 

ACIP  and  Intel  requested  a  specific 
exception  from  the  benching  regulations 
for  export  control  licenses.  AC.IP 
explained  that  an  employee  who  awaits 
a  license  to  practice  his  or  her 
profession  in  the  United  States,  and  is 
subject  to  the  ACWIA  benching 


provisions,  is  distinguishable  from  an 
>'\port  control  license  which  must  be 
procured  by  an  employer  in  a  process 
\\  hich  can  take  three  to  six  months. 
Therefore.  ACIP  suggested  that  the  rule 
prf)vide  that  where  an  export  license 
and  H-lB  petition  were  filed 
coiu.urrently  but  the  export  license  is 
not  approved  within  the  6()-day 
window,  the  employer  has  an  additional 
90  tiays  to  obtain  the  license  before 
being  required  to  rescind  the  H-lB 
petition  or  pay  the  worker. 

The  Department  continues  to  believe 
that  an  employee  is  eligible  to  work  on 
the  date  of  need  stated  in  the  petition, 
provided  that  the  petition  has  been 
processed  and  the  employee  has  either 
received  a  visa  or  had  his/her  status 
adjusted  (where  the  employee  is  in  the 
United  States).  The  Department  sees  no 
basis  for  any  exception  based  on  the 
export  control  license.  Clearly  the 
employee  is  legally  eligible  to  work,  but 
work  is  simply  not  available  (even  if 
due  to  circumstances  beyond  the 
employer's  control).  The  Department 
agrees  that  a  worker  need  not  be 
compen.sated  if  the  H-lB  nonimmigrant 
voluntarily  chooses  not  to  make  himself 
or  herself  available  for  work,  such  as 
where  the  nonimmigrant  has  not  yet 
finished  school  or  chooses  to  remain 
with  another  employer  in  order  to  finish 
a  project.  In  each  case,  although  the  H- 
IB  nonimmigrant  is  eligible  to  work  for 
the  employer,  he  or  she  need  not  be 
paid  because  of  the  nonimmigrant's 
voluntary  action.  The  Department  notes, 
however,  that  the  nonimmigrant  may  be 
out  of  status  if  he  or  she  does  not  report 
to  work  on  the  date  of  need. 

In  response  to  the  NPRM's  proposals 
on  nonproductive  pay  for  part-time 
workers.  Senators  Abraham  and  Graham 
and  AILA  objected  to  the  regulatory 
language  requiring  workers  be  paid  for 
hours  that  exce<!d  the  part-time  number 
of  hours  on  the  INS  petition  where  in 
practice  the  worker  regularly  works  a 
longer  schedule.  AILA  seeks  to  allow  an 
e.mployer  which  has  less  work  than 
anticipated  after  filing  an  1-129  petition 
lor  full-time  work,  to  secure  approval  of 
a  new  1-129  petition  for  part-time  work, 
after  which  the  employer  is  obliged  to 
pay  only  for  the  {)art-time  work. 

in  addition.  Latour  commented  that 
the  traditional  40-hour  week  is  rapidly 
changing.  It  stated  that  some  firms 
engage  workers  to  perform  a  project 
which  is  completed  in  less  than  a  vear. 
and  then  the  worker  has  several  months 
off  and  may  "moonlight"  at  a  .second  job 
(presumably  under  a  second  petition). 
Latour  assumed  this  practice  would  be 
t.onsidered  "part-time."  and  suggest  that 
Dt)L  focus  on  three  issues  in 
determining  if  there  is  a  violation  of  the 


"benching  "  provision:  (1)  Whether  the 
prevailing  wage  is  being  paid;  (2) 
w  hether  the  worker  is  making  a 
plausible  living:  (3)  whether  the  nature 
of  the  employment  schedule  is  usual 
and  reasonable  for  the  type  of  work. 

The  Department  agrees  that 
nonproductive  pay  is  based  on  the 
number  of  hours  per  week  on  the  H-lB 
petition.  The  LCA  has  therefore  been 
amended  to  alert  employers  that  their 
H-lB  employees  should  not  regularly 
work  more  than  the  number  of  hours 
shown  on  the  petition,  which  may  be 
expressed  as  a  range  of  hours.  If  the  H- 
IB  worker  normally  works  full-time  or 
a  greater  number  of  hours  than  shown 
on  the  petition,  the  Department  will 
examine  the  facts  and  circumstances 
and  charge  the  employer  with 
misrepresentation  where  appropriate.  In 
light  of  the  importance  of  the  distinction 
between  part-time  and  full-time 
employment  for  purposes  of  the 
employer's  wage  obligations,  the 
Department  has  modified  the  proposed 
LCA  form  to  specify'  that  the  employer 
is  to  designate  that  the  position(s) 
covered  will  be  either  part-time  or  full- 
time:  a  combination  of  part-time  and 
full-time  positions  cannot  be  entered  on 
a  single  LCA  form. 

The  Department  cautions  employers 
that  time  spent  in  training  or  studying 
to  get  a  license  is  ordinarily 
compensable  hours  worked  under  the 
Fair  Labor  Standards  Act  without  regard 
to  any  rules  on  payment  for 
nonproductive  time  under  the  H-lB 
program. 

The  Department  agrees  with  AILA's 
comment  that  an  employer  may  secure 
approval  of  a  new  H-lB  petition  for 
part-time  work,  after  which  the 
employer  is  obliged  to  pay  only  for  the 
part-time  work.  'The  nonproductive  pay 
computation  is  based  on  the  petition 
that  is  in  effect  at  the  time  the  H-lB 
worker  is  in  nonproductive  status. 
Correspondingly,  before  INS  approves  a 
new  petition  that  changes  the  work  time 
(part-time  to  full-time  or  vice  versa),  the 
employer  will  need  to  file  a  new  LCA 
that  reflects  the  change. 

Finally,  the  Department  disagrees  that 
the  scenario  described  by  Latour  is  part- 
time  work.  Rather,  it  is  full-time  work 
with  periods  where  no  work  is  available 
due  to  actions  of  the  employer,  rather 
than  the  employee.  This  period  of  non- 
productive work  must  be  paid  unless 
the  worker  is  temporarily  unable  to 
return  to  work  because  of  alternate 
commitments  or  other  factors  within  the 
control  of  the  employee. 


/.  What  Special  Rule  Does  the  ACWIA 
Provide  for  Academic  Salaries? 

(§  655.731(c)(4)) 

The  ACWIA  provision  on  non- 
productive time  ("benching") 
(discussed  in  IV.H,  above)  has  a  special 
rule  permitting  "a  school  or  other 
education  institution"  to  apply  an 
established  salary  practice  which  might 
result  in  an  H-lB  worker  appearing  to 
be  "unpaid"  for  some  part  of  a  calendar 
vear.  See  Section  212(n)(2{C)(vii)((V)  of 
the  INA  as  amended  by  the  ACWIA. 
Specifically,  that  provision  allows  an 
education  institution  to  disburse  an 
annual  salary  to  its  H-lB  workers  and 
U.S.  workers  in  the  same  occupational 
classification  over  fewer  than  12  months 
if:  (1)  The  H-lB  worker  agrees  to  the 
compressed  annual  salary  payments 
prior  to  commencing  payment,  and  (2) 
the  salary  practice  does  not  otherwise 
cause  any  violation  of  the  H— IB 
worker's  authorization  to  remain  in  the 
United  States. 

Congressman  Smith  and  Senator 
Abraham  both  explained  that  this 
provision  "is  intended  to  make  clear 
that  a  school  or  other  educational 
institution  that  customarily  pays 
employees  an  annual  salary  in 
disbursements  over  fewer  than  12 
months  may  pay  an  H-lB  worker  in  the 
same  manner  without  violating  clause 
(vii).  provided  that  the  H-lB  worker 
agrees  to  this  payment  schedule  in 
advance."  144  Cong.  Rec.  E2326  (Nov. 
12.  1998);  144  Cong.  Rec.  S1275  (Oct. 
21,  1998).  Congressman  Smith 
explained  that  Congress  "specifically 
limited  this  exemption  to  schools  and 
educational  institutions  in  recognition 
of  their  unique  salary  patterns."  144 
Cong.  Rec.  E2326.  Senator  Abraham,  on 
the  other  hand,  stated: 

Because  Congress  is  not  aware  of  all  the 
possible  kinds  of  legitimate  salary 
arrangements  that  employers  may  establish, 
the  situation  covered  by  subclause  (V)  may 
be  merely  illustrative  of  other  kinds  of 
legitimate  salary  arrangements  under  which 
an  employee's  rate  of  pay  may  vary. 
.•\(  cordingly,  so  long  as  an  H-lB  worker  is 
not  being  singled  out  by  such  a  salary 
arrangement,  it  is  not  Congress's  intent  that 
such  a  salary  arrangement  be  treated  as 
suspect  under  or  violative  of  clause  (vii) 
merely  because  there  is  no  special  provision 
like  subclause  [V]  addressing  it.  To  the 
contrary  .  if  it  is  an  arrangement  that  the 
employer  routinely  uses  with  U.S.  employees 
as  well  as  H-lB  workers,  it  should  be  treated 
as  presumptively  not  a  violation  of  that 
clause." 

144  Cong.  Rec.Sl275  9  (Oct.  21,  1998). 

The  one  commenter  on  this  provision. 
ACE.  urged  the  Department  to  follow 
the  law  as  written  with  no  further 
regulation. 


As  the  Department  explained  in  the 
NPRM.  the  Department  believes  that 
this  provision  is  directed  to  the  common 
practice  by  which  colleges,  universities, 
and  other  educational  institutions 
disburse  faculty  salaries  over  a  nine-or 
ten-month  period,  with  no  salary 
payments  during  the  summer,  between 
academic  quarters,  or  over  some  other 
period  during  which  the  faculty  member 
may  be  away  from  the  institution.  As 
the  statute  provides,  this  special  rule 
applies  only  to  schools  and  other 
educational  institutions.  Any  attempts 
to  apply  the  more  general  definition  of 
organizations  to  which  the  special 
prevailing  wage  requirements  apply  (see 
section  212(p)(l)  of  the  INA  as  amended 
by  the  ACWIA)  would  change  the 
statutory  mandate.  The  Department  has 
concluded  that  the  NPRM  properly 
implements  the  statutory  mandate  and 
will  adopt  the  provision  as  proposed. 

/.  What  Actions  or  Circumstances 
Would  be  Prohibited  as  a  "Penalty"  on 
an  H-lB  Nonimmigrant  Leaving  an 
Employer's  Employment? 
(§655'.731(c)(10)(i)} 

Section  212(n)(2)(C)(vi){I)  of  the  INA 
as  amended  by  the  ACWIA  prohibits  an 
employer  from  "requirlingl  an  H-lB 
nonimmigrant  to  pay  a  penalty  for 
ceasing  employment  with  the  employer 
prior  to  a  date  agreed  to  by  the 
nonimmigrant  and  the  employer.  "  This 
section  requires  the  Department  to 
"determine  whether  a  required  payment 
is  a  penalty  (and  not  liquidated 
damages)  pursuant  to  relevant  State 
law."  As  discussed  in  Sections  L  and  M 
ofthe  NPRM,  section 
212{n)(2)(C)(vi)(III)  provides  that  the 
Department,  after  notice  and 
opportunity  for  a  hearing,  "may  impose 
a  civil  money  penalty  for  each  such 
violation  and  issue  an  administrative 
order  requiring  the  return  to  the  [H-lB 
worker]  of  any  amount  paid  in  violation 
*   *   *.  or  if  (the  H-lB  worker]  cannot  be 
located,  requiring  payment  of  any  such 
amount  to  the  general  fund  of  the 
Treasury." 

Senator  Abraham  explained: 

New  clause  (vi)(I)  *    *    *  directs  that  the 
Secretary  is  to  decide  the  question  whether 
a  required  payment  is  a  prohibited  penalty  as 
opposed  to  a  permissible  liquidated  damages 
clause  under  relevant  State  law  (i.e.  the  State 
law  whose  application  choice  of  law- 
principles  would  dictate).  Thus,  this  section 
does  not  itself  create  a  new  federal  definition 
of  "penalty",  and  it  creates  no  authority  for 
the  Secretary  to  devise  any  kind  of  federal 
law  on  this  issue,  whether  through 
regulations  or  enforcement  actions." 

144  Cong.  Rec.  S12752  (Oct.  21.  1998). 
Congressman  Smith  further  explained 
that  "[t]his  provision  was  added 


because  of  numerous  cases  that  have 
come  to  light  where  visa  holders  or  their 
families  were  required  to  make  large 
payments  to  employers  because  the 
worker  secured  other  employment.  "  144 
Cong.  Rec.  E2325  (Nov.  12.  1998). 

In  the  NPRM.  the  Department 
proposed  to  prohibit  employers  from 
attempting  to  enforce  any  such 
liquidated  damages  provisions  without 
first  obtaining  a  State  court  judgment 
ordering  the  H-lB  worker  to  make  such 
a  payment.  The  Department  explained 
its  view  that  State  courts  were  better 
versed  than  the  Department  to  resolve 
State  Law  questions  posed  by  such 
matters.  The  Department  also  stated  its 
intention  to  make  it  clear  that  employers 
cannot  collect  the  additional  S500 
petition  fee  in  the  guise  of  liquidated 
damages,  and  noted  its  concern  that 
some  employers  might  attempt  to  collect 
liquidated  damages  in  situations  where 
the  employers'  unlawful  conduct  may 
have  caused  the  H-lB  worker  to 
prematurely  leave  the  employment. 

A  number  of  commenters  responded 
to  the  Department's  proposals  on  this 
issue.  Two  commenters  (Latour, 
Padayachee)  endorsed  the  approach 
taken  in  the  NPRM.  Padayachee  also 
expressed  the  view  that  only 
quantifiable  liquidated  damages  should 
be  claimable.  A  third  commenter  (TCS). 
generally  agreed  with  the  Department's 
approach,  although  noting  some  specific 
objections  as  identified  below . 

"The  view  most  frequently  expressed 
by  other  commenters  was  that  the 
Department's  approach  was  contrary-  to 
the  intent  of  the  ACWIA.  These 
commenters  (Senators  Abraham  and 
Graham  and  other  Congressional 
commenters.  ACIP.  AILA.  and  other 
employers  and  employer 
representatives)  viewed  the  proposal  as 
inconsistent  with  the  role  intended  for 
the  Department  under  the  ACWIA,  i.e., 
to  determine  whether  or  not  a  specific 
liquidated  damages  provision  is  legal 
under  State  law.  Nallaseth  and  SBSC 
asserted  that  it  would  be  discriminatory 
to  require  employers  to  first  secure  a 
State  court  judgment  in  enforcing  an 
agreed  damages  provision  against  an  H- 
IB  worker  when  none  is  required  to 
enforce  a  similar  provision  involving  a 
U.S.  worker.  While  some  commenters 
recognized  that  the  Department's 
concern  about  the  difficulty  of 
identifying  and  applying  State  law  to  a 
particular  dispute  was  well-founded,  it 
was  their  view  that  Congress  intended 
the  Department,  not  the  State  courts,  to 
shoulder  this  burden.  Senators  Abraham 
and  Graham  asserted  that  the  proposal 
that  an  employer  obtain  a  State  court 
judgment  as  a  precondition  to  enforcing 
its  contractual  agreement — a  practice. 
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they  stated,  they  were  not  aware  of 
under  any  State's  law — constituted  an 
attempt  by  the  Department  to  create 
federal  law  on  this  question  in 
contravention  of  the  statute's  direction 
that  State  law  was  to  be  applied  in 
resolving  such  matters.  They  stated  that 
it  was  the  intention  of  Congress  not  to 
require  litigation  over  each  such 
agreement,  but  instead  to  allow  the 
Department  to  bring  an  enforcement 
action  if  it  believes  an  agreement  is 
punitive  as  a  matter  of  State  law 

Congressional  commenters  and 
Network.  Appliance  objected  to  any 
requirement  that  employers  obtain  a 
state  court  judgment  where  there  is  nu 
disagreement  between  the  parties.  ACIP 
asserted:  "Requiring  a  state  court 
judgment  to  enforce  any  part  of  a 
contract  is  an  uiu-easonable  intrusion 
upon  the  ability  of  parties  to  contract 
and  limits  their  ability  to  settle  disputes 
through  mediation,  arbitration  or  other 
forms  of  alternative  dispute  resolution. 
*    *    *  [Ajlthough  we  agree  that 
individual  state  courts  are  much  better 
versed  in  this  area  of  their  law  for  their 
state  than  the  Secretary',  it  clearlv  was 
not  Congress'  intent  to  impose  such  a 
high  burden  on  employers.  "  TCS.  on  the 
other  hand,  asserted  that  a  State  court 
judgment  should  be  a  prerequisite  to 
any  finding  of  a  violation  by  the 
Department,  limiting  its  objection 
primarily  to  the  Department's  proposal 
that  a  State  court  judgment  must  be 
obtained,  even  where  there  is  no  dispute 
by  the  parties  or  they  choose  to  resolve 
the  dispute  by  settlement  or  otherwise. 
As  an  alternative  to  the  Department's 
proposal,  ACIP.  AILA.  and  SIA 
suggested  that  the  regulation  set  forth 
examples  of  acceptable  reimbursements 
and  examples  of  prohibited  penalties. 
AILA  and  TCS  requested  that  the 
Department  prohibit  any  class-based 
complaint  or  relief  in  the  administrative 
proceeding,  i.e..  to  limit  the  relief  to  the 
particular  H-lB  worker  who  initiated 
the  complaint.  In  a  similar  vein,  AILA 
and  .ACIP  argued  that  whether  a 
provision  is  a  penaltv  or  liquidated 
damages  should  be  inferred  from  the 
facts  and  circumstances  of  the  case;  thus 
the  fact  that  a  penalty  is  found  in  one 
case  does  not  automatically  mean  all 
similar  provisions  are  void.  TCS 
asserted  that  the  Department  should 
adopt  a  rule  that  an  employer  cannot  be 
held  in  violation  of  the  ACVVIA  unless 
a  State  court  first  holds  that  an  agreed 
damage  provision  is  a  penalty,  and,  that 
even  where  a  State  court  so  holds,  the 
Department  should  not  find  an 
employer  in  violation  unless  it  fails  to 
cure  the  violation  within  a  reasonable 
amount  of  time. 


TCS  also  objected  to  any  required 
notice  to  employees  that  would  suggest 
that  an  employer's  ability  to  enforce  a 
damages  provision  contained  in  the 
employment  contract  is  limited, 
expressing  concern  that  such 
notification  would  encourage  H-lB 
workers  to  disregard  their  contractual 
obligations.  AILA  encouraged  the 
Department  to  avoid  a  presumption  that 
any  "agreed  damage  "  is  an 
unenforceable  penalty.  ACIP  objected  to 
the  Department's  .statement  that  it 
would  examine  "attempts  by  employers 
to  collec:t  damages  where  their 
violations  of  the  INA  [the  H-lB 
program  1,  or  other  employment  law  may 
have  caused  the  H-lB  worker  to  cease 
employment" — apparently  viewing  this 
statement  as  suggesting  that  employers 
might  contrive  to  get  workers  to  quit 
their  employment  in  order  to  collect 
contract  damages. 

Notwithstanding  the  Department's 
continued  reluctance  to  identify  and 
interpret  State  law,  the  Department  now 
concurs  with  the  view  that  Congress 
intended  the  Department  to  determine 
whether  a  provision  is  liquidated 
damages  or  a  penalty.  For  the  same 
reason,  it  believes  there  is  no  merit  to 
the  suggestion  by  TCS  that  the 
Department  cannot  find  that  an 
employer  has  violated  the  ACWIA's  bar 
against  punitive  damages,  unless  a  State 
court  first  rules  that  a  violation  has 
occurred.  Furthermore,  the  Department 
agrees  that  it  is  unnecessary  to  obtain  a 
court  judgment  or  a  ruling  from  the 
Department  of  Labor  if  an  employee 
pays  voluntarily  or  the  matter  is  settled. 
The  Interim  Final  Rule  reflects  the 
Department's  revised  position  on  this 
question. 

Under  the  Interim  Final  Rule,  a 
complaint  regarding  an  alleged  attempt 
to  enforce  a  penalty  provision  will  be 
processed  and  investigated  in  the  same 
way  as  other  complaints  by  aggrieved 
parties  under  Subparts  H  and  I.  Thus,  an 
individual  who  believes  that  an 
employer  has  sought  to  enforce  a 
penalty  provision  should  file  a 
complaint  with  the  Wage  and  Hour 
Administrator.  After  investigation,  Wage 
and  Hour  will  issue  a  determination  in 
accordance  with  its  analysis  of  the 
rele.vant  State  law,  and,  where 
violations  are  found,  may  assess  a  civil 
money  penalty  of  $1,000  for  each 
violation  and  order  the  return  of  any 
money  paid  by  the  worker(s)  to  the 
employer  (or,  if  the  worker(s)  cannot  be 
located,  to  the  V.S.  Treasury).  A  party 
aggrieved  by  Wage  and  Hour's 
determination  may  request  a  hearing 
before  an  ALJ;  a  party  may  obtain 
review  of  the  ALJ's  determination  bv  the 


Department's  Administrative  Review 
Board. 

The  Department  agrees  with  the 
suggestion  that  the  regulations  contain 
some  of  the  general  principles  applied 
in  resolving  whether  a  provision  is  a 
permissible  liquidated  damages 
provision  or  an  impermissible  penalty. 
It  is  drawn  primarily  from  two  legal 
reference  publications  (American 
lurisprudence  2d;  Restatement  (Second) 
Contracts)  that  provide  a  general 
discussion  regarding  the  differences 
between  liquidated  damage  and  penalty 
provisions.  However,  the  decisional  and 
statutory  law  of  a  particular  State,  as 
applied  to  the  particular  circumstances 
relating  to  the  employment  and  contract 
at  issue — not  these  general  principles — 
will  control  the  resolution  of  most 
disputes.  Furthermore,  we  do  not 
address  other  legal  remedies  that  may  be 
available  to  the  parties  to  recover 
damages  for  an  alleged  breach  of  the 
employment  agreement — matters 
outside  the  Department's  charge  under 
the  ACWIA.  Individual  State  law  also 
will  determine  the  particular  state 
whose  law  will  apply  to  the  dispute, 
where  significant  aspects  of  the  contract 
and  employment  relationship  involve 
different  States  (or  nations). 

The  Department  has  also  incorporated 
into  the  Interim  Final  Rule  its  proposal 
to  examine  attempts  by  employers  to 
collect  damages  where  violations  of 
employment  law  may  have  caused  the 
H-lB  worker's  premature  termination  of 
his  or  her  employment.  It  is  the 
Department's  expectation  that  where 
there  is  a  constructive  discharge,  or  the 
employer  has  committed  substantive 
violations  of  the  H-lB  provisions 
directly  impacting  on  the  employee 
(such  as  wage  and  benefit  violations). 
State  law  would  not  permit  the 
employer  to  collect  the  payment. 

The  Department  reiterates  the  point  it 
made  in  the  NPRM  that,  although  State 
law  will  govern  the  enforceability  of 
liquidated  damage  provisions  in 
agreements,  an  H-lB  employer 
nevertheless  must  comply  with  the 
requirements  of  Federal  statute  and 
regulation  bearing  upon  the  H-lB 
employment  relationship.  For  example, 
irrespective  of  any  contractual 
agreement  to  the  contrary,  an  employer 
is  prohibited  from  directly  or  indirectly 
allocating  any  of  the  $500  LCA  fee 
(recently  increased  to  $1,000)  or  other 
employer  expenses  to  the  H-lB  worker 
(see  Section  212(n)(2)(C){vi)(II)).  Thus 
an  employer  is  barred  from  directly 
withholding  the  $500  or  $1,000  fee  from 
the  H-lB  worker's  pay  or  from 
indirectly  collecting  the  fee  through  a 
liquidated  damages  provision  in  the 
contract.  The  Department  agrees  that 


liquidated  damages  may  encompass 
other  costs  the  employer  has  borne  on 
behalf  of  the  employee,  such  as 
transportation  and  visa  processing 
assistance.  Employers  should  be  aware 
that  liquidated  damages  may  be 
withheld  from  the  required  wage  only  if 
permitted  under  the  criteria  for 
allowable  deductions  at  20  CFR 
655.731(c)(7). 

With  regard  to  the  suggestion  that  the 
Department  issue  a  rule  limiting  the 
relief  available  to  the  particular  worker 
rather  than  allowing  a  particular 
determination  to  affect  other  cases  or 
other  workers,  the  Department  will 
apply  principles  of  administrative 
collateral  estoppel  (the  legal  principle 
limiting  consideration  of  a  dispute  to 
only  one  court  action),  where 
appropriate,  just  as  it  would  for  any 
other  employment  law  violation. 

The  Department  sees  no  merit  to  the 
proposal  by  TCS  that  an  employer  may 
be  held  in  violation  of  the  ACWIA' s 
punitive  damages  bar  only  where  it  fails 
to  cure  the  violation  within  a  reasonable 
time  after  a  determination  that  an  agreed 
damages  provision  is  an  unenforceable 
penalty.  There  is  nothing  in  the 
language  of  the  statute  to  suggest  that 
penalties  under  this  provision  should  be 
assessed  differently  ^an  penalties 
under  other  provisions. 

K.  What  Standards  Apply  To  Determine 
If  an  Employer  Received  a  Prohibited 
Kickback  of  the  Additional  $500/$l,000 
Petition  Filing  Fee  From  an  H-lB 
Worker?  (§  655. 731(c)(l  0)(ii)) 

The  ACWIA  prohibits  an  employer 
from  "requirfing]  an  alien  who  is  the 
subject  of  a  [visa]  petition  *  *  *  for 
which  a  fee  is  imposed  under  section 
214(c)(9),  to  reimburse,  or  otherwise 
compensate,  the  employer  for  part  or  all 
of  the  cost  of  such  fee.  It  is  a  violation 
for  such  an  employer  otherwise  to 
accept  such  reimbursement  or 
compensation  from  such  an  alien."  The 
referenced  filing  fee  is  the  ACWIA- 
enacted  filing  fee  applicable  to  H-lB 
petitions,  which  is  in  addition  to  any 
other  fees  imposed  by  INS  for  filing  H- 
IB  petitions.  The  fee  was  created  by  the 
ACWLA,  in  the  amount  of  $500:  the 
October  2000  Amendments  increased 
the  fee  to  $1,000.  The  H-lB  worker  is 
not,  in  anv  manner,  to  pay  or  absorb  the 
cost  of  any  of  the  additional  fee. 

Senator  Abraham  explained  that  new 
clause  (vi)(n)  "prohibits  employers  from 
requiring  H-lB  workers  to  reimburse  or 
otherwise  compensate  employers  for  the 
new  fee  imposed  under  new  section 
214(c)(9),  or  to  accept  such 
reimbursement  or  compensation."  144 
Cong.  Rec.  S12752  (Oct.  21,  1998);  see 
also,  144  Cong.  Rec.  E2325  (Nov.  12, 


1998).  Congressman  Smith  explained 
that  "Congress  included  this  provision 
to  make  it  ver>'  clear  that  these  fees  are 
to  be  borne  by  the  employer,  not  passed 
on  to  the  workers."  Id. 

The  proposed  rule  stated  that  the 
employee  is  not  to  be  forced, 
encouraged,  or  permitted  to  rebate  any 
part  of  the  filing  fee  to  the  employer, 
directly  or  indirectly,  e.g..  through  an 
intermediary  such  as  an  attorney, 
relative,  or  co-worker. 

The  Department  received  three 
comments  on  this  issue.  All  the 
commenters  agreed  that  the  statute 
prohibits  employers  from  accepting 
reimbursement  from  the  H-lB  worker 
for  the  filing  fee. 

AILA  asserted  that  not  all  third-party 
reimbursements  are  prohibited  (e.g., 
joint  employment  arrangements, 
cooperative  or  joint  ventures).  The 
Department  agrees  that  the  statute  does 
not  prohibit  payment  of  the  filing  fee  by 
a  third  party,  nor  does  it  require 
payment  only  from  the  employer. 
However,  the  Interim  Final  Rule  does 
prohibit  third-party  payment  if  the  third 
party  receives  or  asks  for  reimbvusement 
from  the  alien.  The  employer  is  held 
accountable  even  if  it  is  a  third  party 
which  violates  the  statute. 

The  AFL-CIO  asserted  that  the 
Department  should  state  specifically 
that  deductions  from  the  alien's  wages 
will  be  scrutinized  to  prevent  subterfuge 
for  repayment  of  the  filing  fee.  The 
Department  intends  to  be  alert  to  abuse 
or  subterfuge.  The  Interim  Final  Rule 
makes  it  clear  that  deductions  to  cover 
the  fee  are  not  allowed,  even  if  the  H- 
IB  worker's  pay  is  higher  than  the 
required  wage. 

A  third  commenter  (ITAA)  contended 
that  the  Department  does  not  have  the 
authority  to  prohibit  the  alien  from 
paying  the  expenses  other  than  the 
filing  fee.  This  issue  regarding  other 
expenses  is  discussed  at  §  655.731(c)(7) 
and  Section  P.3  of  the  NPRM. 
concerning  allowable  deductions  from 
the  required  wage. 

The  Department  has  determined  that 
the  NPRM  properly  implements  the 
statutor\'  mandate  that  the  employer  not 
force,  encourage,  or  permit  an  employee 
to  rebate  any  part  of  the  fee  back  to  the 
employer  or  a  third  party,  directly  or 
indirecdy,  including  payments  through 
an  intermediary'  such  as  an  attorney, 
relative  or  co-worker.  The  Interim  Final 
Rule,  therefore,  embodies  the  proposed 
rule.  In  addition,  the  Interim  Final  Rule 
takes  into  account  the  increased  petition 
filing  fee,  enacted  by  the  October  2000 
Amendments.  The  Rule  prescribes  that 
for  H-lB  nonimmigrants  admitted  on 
petitions  filed  prior  to  December  18. 
2000,  the  fee  "kickback"  prohibited  by 


this  statutory-  provision  is  $500  (the 
amount  of  the  filing  fee  as  created  by 
ACWIA),  and  that  for  nonimmigrants 
admitted  on  petitions  filed  on  or 
subsequent  to  December  18,  2000.  the 
prohibited  fee  "kickback"  is  Si. 000  (the 
increased  fee  enacted  by  the  October 
2000  Amendments).  In  the  event  of  an 
investigation,  the  Administrator  will 
determine  the  amount  of  the  statutorily- 
prohibited  "kickback,"  based  on  the 
filing  date  of  the  petition. 

L.  What  Penalties  and  Remedies  Apply 
If  the  Employer  Imposes  an 
impermissible  Penalty-  or  Receives  an 
Impermissible  Rebate?  (§  655.8101 

The  ACWIA  enforcement  provision 
on  early  termination  penalties  and  filing 
fee  kickbacks  is  self-contained  and 
provides  its  own  sanctions  authority. 
The  Department  may  impose  a  civil 
monetary-  penalty  of  $1 ,000  for  each 
violation,  whether  willful  or  non- 
willful, and  may  order  the  employer  to 
reimburse  the  worker  (or  the  Treasury, 
if  the  worker  cannot  be  located)  for  any 
such  payment.  The  ACWL\  provision 
does  not  authorize  debarment  for  the 
penalty  and  kickback  violations. 

The  Department  proposed  to  adopt 
the  ACWIA  language  verbatim.  Three 
commenters  (ACIP,  AILA,  TCS) 
encouraged  an  express  provision 
prohibiting  any  class-based  relief  or  res 
judicata  effect  and  limiting  an 
administrative  finding  of  penalty  and 
corresponding  remedy  to  the  particular 
H-lB  worker  for  whom  the  violation 
was  found.  As  discussed  in  IV'. ),  above, 
the  Department  will  follow  traditional 
principles  of  administrative  collateral 
estoppel,  if  applicable,  as  it  does  under 
other  employment  law-s. 

The  Interim  Final  Rule  adopts  the 
statutory  language  without  further 
elaboration. 

M.  How  Did  the  ACWIA  Change  DOLs 
Enforcement  of  the  H-lB  Provisions? 
(Subpart  II 

Section  212(n)(2)  of  the  INA  as 
amended  by  the  ACWIA  provides 
specific,  authority  to  undertake 
"random"  investigations  of  employers 
found  to  have  previously  violated  their 
H-lB  obligations  and  to  undertake 
investigations  uf  employers,  in  limited 
circumstances,  based  on  information 
received  from  other  sources  that 
otherwise  would  be  unable  to  submit 
complaints  as  aggrieved  parties.  The 
ACWIA  also  provides  explicit  employee 
whistleblower  protractions  and 
enhanced  monetary  and  debarment 
sanctions  against  employers  who 
willfully  violate  H-lB  requirements. 
The  Department  proposed  to  modify 
Subpart  I  uf  the  current  regulations  to 
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reflect  these  additional  provisions, 
integrating  them  into  the  existing 
regulaton,'  scheme. 

1 .  What  Changes  Has  the  ACWIA  Made 
in  the  DOL's  Enforcement  Based  on 
Complaints  From    Aggrieved  Parties"? 
(§655.715) 

Section  212(n)(2)  of  the  INA  as 
amended  by  the  ACWIA.  states  that 
"nothing  in  this  subsection  shall  be 
construed  as  superseding  or  preempting 
any  other  enforcement-related  authority 
under  this  Act  *    *    *"  Senator  Abraham 
and  Congressman  Smith  both  explained 
that  this  provision  "clarifies  that  none 
of  the  enforcement  authorities  granted 
in  subsection  212(n)(2)  as  amended 
should  be  construed  to  supersede  or 
preempt  other  enforcement-related 
authorities  the  Secretary  of  Labtjr  or  the 
Attorney  General  may  have  under  the 
Immigration  and  Nationality  Act  or  any 
other  law.  ■  144  Cong.  Rec.  Si 2755  (Oct. 
21.  1998);  144  Cong.  Rec.  E2329  (Nov. 
12.  1998).  For  this  reason,  and  because 
the  ACWIA  did  not  by  its  terms  purport 
to  amend  the  Secretary's  authority  to 
investigate  based  upon  complaints  from 
an  "aggrieved  party"  or  the  Secretary's 
regulations  defining  "aggrieved  party." 
the  Department  proposed  no  changes  to 
the  e.xisting  regulation  defining 
"aggrieved  party"  at «» 655.715. 
Accordingly,  any  changes  to  those 
regulations  would  be  outside  of  the 
scope  of  this  rulemaking. 

Two  comments  were  received 
regarding  the  issue  of  "aggrieved  party  " 

AIL.\  asserted  that  a  fair  reading  nf 
ACWIA  suggests  that  governmental 
entities  other  than  DOL  should  be 
removed  from  the  current  regulatory 
definition  of  aggrieved  party  and  should 
instead  present  "other  source"  claims. 
The  U.S.  Department  of  State  stated  that 
requiring  the  Department  of  State  to 
submit  information  only  as  an  "outside 
source."  with  the  compelling  standard 
required  by  section  212(n)(2)(G). 
discussed  below,  would  be  a  mistake,  as 
it  could  limit  the  effect  of  what  could  be 
an  excellent  source  of  information,  and 
would  therefore  be  detrimental  to  the 
effectiveness  of  the  H-lB  category. 
The  Department  has  consistently 
defined  "aggrieved  party"  to  include  "a 
government  agency  which  has  a 
program  that  is  impacted  by  the 
employer's  alleged  non-compliance 
with  the  [LCAl   "  20  CFR  655.715,  The 
State  Department  is  an  aggrieved  party, 
for  example,  because  its  mission  is 
adversely  affected  if  H-lB  petitions  are 
erroneously  granted.  Because  of  the 
responsibility  of  consular  officers  to 
reject  visa  applications  of  anyone  the 
officer  "knows  or  has  reason  to  believe 
*   *   •  is  ineligible  to  receive  a  visa"  (8 


U.S.C.  1201(g):  22  CFR  41.121(a)).  the 
State  Department  would  be  required  to 
expend  its  own  investigative  resources 
to  ferret  out  illegal  practices  visa  by  visa 
if  it  did  not  provide  information  to  the 
.-Xdministrator.  Similarly,  the  State 
Department  is  required  to  withhold  the 
granting  of  a  visa  and  exclude  the  alien 
from  the  U.S.  if  it  determines  that  the 
alien  will  become  a  public  charge  (8 
U.S.C.  1182(a)(4):  22  CFR  40.41)— a 
possibility  that  increases  significantly  if 
an  employer  fails  to  pay  its  H-lB 
worker  the  required  wage.  Many  of 
these  violations  would  otherwise  go 
undetected  because  of  the  inclination  of 
H-lB  workers  and  their  employers  to 
hide  such  matters  from  INS  and  the 
Labor  Department. 

Therefore  the  Department  has  made 
no  change  in  the  definition  of 
"aggrieved  party.  "  However,  the 
Department  will  not  consider 
information  contained  on  the  LCA  or 
associated  petition(s).  including  the 
documentation  supporting  the  petition, 
to  be  the  sole  basis  of  a  complaint  under 
section  212(n)(2)(A)  while  section 
212(n)(2)((J)  remains  in  effect, 

2   What  Procedures  Does  the  ACWIA 
Provide  for  Random  Investigations? 
(4)655.808) 

Section  212(n)(2)(F)  of  the  INA  as 
amended  by  the  ACWIA  authorizes 
random  investigations  of  employers 
found  by  the  Secretary,  after  the 
ACWIAs  enactment  on  October  21. 
1998.  to  have  committed  a  willful 
failure  to  meet  an  LCA  condition  or  a 
willful  misrepresentation  of  material 
fad  on  an  LCA.  The  statute  authorizes 
such  random  investigations  over  a 
period  of  five  years,  beginning  on  the 
date  of  the  willful  violation  finding.  The 
same  special  scrutiny  exists  where  an 
H-lB-dependent  employer  or  willful 
violator  is  found  by  the  Attorney 
General  to  have  willfully  failed  to  meet 
its  obligation  under  section 
212(n)(l |(G)(i)(II)  to  offer  a  job  to  an 
"equally  or  better  qualified"  U.S. 
worker  Th('  requirements  of  section 
212(n)(2|(A)  regarding  investigation  of 
complaints  are  not  applicable  to  these 
random  investigations. 

Senator  Abraham  observed  that  this 
provision  adds  a  new  section 
212(n)(2)(F)  granting  the  Secretary 
authority  to  conduct  random 
investigations  t)f  employers  found  after 
enactment  of  this  act  to  have  committed 
a  willful  violation  or  willful 
misrepresentation  for  five  years 
following  the  finding.  144  Cong.  Rec. 
S12754  (Oct.  21.  1998).  Congressman 
Smith  explained  that  this  authority  is 
"in  addition  to  the  existing  investigative 
authority  in  section  212(n)(2)(A).  as 


heretofore  exercised  by  the  Secretary." 
144  Cong.  Rec.  E2327  (Nov,  12.  1998). 

The  Department  proposed  that  the 
date  of  the  willful  violation  "finding" 
(which  invokes  the  "random 
investigation"  authority)  would  be  the 
date  of  the  agency's  final  determination 
of  a  violation  for  debarment  purposes. 
20  CFR  655, 855(a);  59  FR  656757 
(Preamble  to  the  Final  Rule).  Although 
the  NPRM  proposed  this  interpretation, 
the  Department  sought  comment  on 
whether  an  earlier  date,  such  as  that  of 
the  Administrator's  investigation 
finding  or  an  ALJ's  finding  would  be 
appropriate. 

Three  comments  were  received 
relating  to  the  proposed  regulation  on 
random  investigation  authority. 

IEEE  expressed  strong  support  for  the 
new  random  enforcement  provision  in 
ACWIA  and  recommended  that  the 
regulations  not  be  written  or  interpreted 
so  strictly  as  to  effectively  prevent  the 
Department  from  exercising  this 
authority.  Malyankar  suggested  directly 
surveying  H-lB  workers  themselves  at 
short  intervals  to  determine  how  the 
program  is  being  used  and  to  detect 
possible  abuses. 

AILA  responded  that  only  final  action 
finding  a  willful  violation  or  willful 
misrepresentation  should  trigger  its 
authority  to  conduct  random 
investigations. 

The  Interim  Final  Rule,  consistent 
with  the  AILA  suggestion  and  the 
manner  in  which  the  current  regulations 
address  other  Secretarial  "findings." 
states  that  a  willful  violation  "finding" 
within  the  meaning  of  the  statutory- 
provision  occurs  when  the 
administrative  review  process  is 
completed,  as  described  in  §  655.855(b) 
of  the  regulations. 

3.  What  Procedure  Does  the  ACWIA 
Provide  for  Investigation  Arising  From 
Sources  Other  Than  Aggrieved  Parties? 
(§655.807) 

Section  212(n)(2)(G)  of  the  INA  as 
amended  by  the  ACWIA  authorizes  the 
Secretary  to  investigate  possible 
violations  based  on  information 
provided  to  the  Department  by  sources 
other  than  aggrieved  parties,  the 
Department  may.  upon  personal 
certification  by  the  Secretary,  undertake 
an  investigation  under  this  authority 
when  it  receives  specific  credible 
information  that  provides  reasonable 
cause  to  believe  that  a  particular  tvpe  of 
violation  has  occurred.  The  types  of 
violations  covered  are:  A  willful  failure 
to  meet  statutory  conditions  relating  to 
wages,  working  conditions,  a  strike/ 
lockout,  and  the  displacement  and 
recruitment  provisions  applicable  to 
dependent  employers  and  willful 


violators.  In  addition,  such  an 
investigation  may  be  undertaken  where 
the  information  provides  reasonable 
cause  to  believe  that  the  employer  has 
engaged  in  a  pattern  or  practice  of 
failures  to  meet  any  of  these  conditions: 
or  a  substantial  failure  to  meet  such  a 
condition  that  affects  multiple 
employees.  The  Department  is  also 
charged  with  developing  a  form  for 
receiving  information  on  these  potential 
violations.  The  ACWIA  specified  that 
this  provision  would  be  effective  until 
September  30,  2001;  the  October  2000 
Amendments  extended  the  effective 
period  to  September  30,  2003. 

The  ACWLA  limits  the  source  who 
may  provide  information  under  this 
provision  to  a  known  source  who  is 
likely  to  have  knowledge  of  the 
employer's  practices,  and  specifically 
excludes  information  provided  to  the 
Secretary  or  to  the  Attorney  General  for 
purposes  of  secxmng  employment  of  a 
nonimmigrant.  However,  the  Secretary 
is  authorized  to  commence  an 
investigation  imder  this  provision  if  the 
information  was  obtained  by  the 
Secretary  in  the  course  of  an 
investigation  under  the  INA  or  any  other 

Act. 

To  allow  employers  to  respond  to  the 
allegations  before  an  investigation  is 
commenced,  the  ACWIA  provides  that 
the  Secretary  shall  ordinarily  provide 
notice  to  the  employer  concerning  the 
allegations.  However,  the  Secretary  is 
authorized  to  withhold  the  source's 
identity  and  is  not  required  to  provide 
this  notice  if  the  Secretary  determines  it 
would  interfere  with  efforts  to  secure 
compliance  with  the  requirements  of  the 
H-lB  program. 

In  explaining  the  purpose  and  effect 
of  this  provision.  Senator  Abraham 
stated: 

Subsection  413(e)  grants  the  Secretary 
limited  additional  authority  with  respect  to 
other  employers  to  investigate  certain  kinds 
of  allegations  of  failures  to  comply  with  labor 
condition  attestations.  The  Secretary's 
authority  under  current  law  is  limited  to 
investigating  complaints  concerning  such 
violations  that  come  from  aggrieved  parties, 
*    *   *  The  rationale  for  this  grant  of  authority 
is  to  make  sure  that  if  DOL  receives  specific, 
credible  information  from  someone  outside 
the  DOL  that  an  employer  is  doing  something 
seriously  wrong  but  that  information  comes 
from  someone  who  is  not  an  aggrieved  party. 
DOL  can  nevertheless  pursue  the  lead,  *   *   *, 
Thus,  this  provision  does  not  authorize  "self- 
diret;ted'  or  "self-initiated'  investigations  by 
the  Secretary. 

144  Cong.  Rec.  S12754  (Oct.  21,  1998). 
In  contrast,  Congressman  Smith  stated: 

Subsection  413(e)  specifies  a  particular 
ifivestigative  process,  to  be  used  by  the 
Secretary  during  the  three-year  period 
following  enactment  of  this  legislation.  This 


process  does  not  supplant  or  curtail  the 
Secretary's  existing  authority  in  paragraph 
12KA)  and  does  not  affect  the  Secretary's 
newlv-created  authority  under  paragraph 
(2)(FJ  (random  investigations')*    *    '.This 
provision  does  not  address  the  matter  of 
"self-directed"  or  "self-initiated  " 
investigations  by  the  Secretary.  •    *    * 
Congress'  intent  in  enacting  this  special 
enforcement  process  was  to  endorse  the 
Secretary's  efforts  to  be  more  vigilant  and 
effective  in  the  enforcement  of  this  Act. 
especially  given  the  authorization  of  a 
substantial  increase  in  temporarv'  foreign 
workers. 

144  Cong.  Rec.  E2327  (Nov.  12.  1998). 

The  Department  proposed  regulatory 
language  to  integrate  this  "other  source" 
protocol  with  the  Department's  other 
enforcement  procedures  in  a  new 
§655.806.  The  Department  additionally 
noted  in  the  NPRM  that  it  was 
developing  a  form  to  be  used  in 
receiving  information  from  "other 
sources"  that  would  be  published  for 
public  comment. 

Eight  comments  were  received 
regarding  this  provision. 

Three  organizations  representing 
employees  (AFL-CIO.  AOTA.  IEEE) 
supported  these  provisions  as  essential 
to  careful  monitoring  of  the  program, 
IEEE  stated  its  view  that  it  is  important 
that  the  regulations  not  be  written  or 
interpreted  so  restrictively  as  to 
effectively  prevent  the  Department  from 
exercising  this  authority.  The  AFL-CIO 
commented  that  the  "integrated 
procedures"  for  handling  complaints 
from  other  sources  will  make  it  easier 
for  workers  and  job  applicants  to  follow 
the  status  of  the  complaint  and  ensure 
that  the  Department  examines 
complaints  against  an  employer  in  full, 

AILA  commented  that  Congress,  in 
providing  DOL  with  the  new  other 
source  enforcement  authority, 
"repudiated  and  eliminated  the  so- 
called  'self  directed'  authority  to  initiate 
investigations.  " 

The  Department  has  long  believed 
that  directed  (no  complaint) 
investigations  are  appropriate  where  the 
Department  becomes  aware  of  a  possible 
H-lB  violation,  whether  in  the  course  of 
an  investigation  of  another  employer,  an 
investigation  under  another  statute,  or 
as  the  result  of  the  receipt  of 
information  from  some  other  source.  To 
do  otherwise  would  place  Department 
staff  in  the  untenable  position  of  being 
forced  to  ignore  knowledge  of 
potentially  serious  H-lB  violations 
secured  in  performance  of  their  official 
duties,  and  would  be  a  departure  from 
the  Department's  practice  under  the  H- 
lA  nonimmigrant  nurses  program.  The 
Department  is  also  of  the  view  that 
directed  investigation  authority  is  not 
precluded  by  the  Act. 


However,  the  Department  also 
believes  that  the  explicit  provisions  of 
the  ACWIA  concerning  random 
investigations  of  willful  violators  and 
investigations  based  on  credible 
information  from  sources  other  than 
aggrieved  parties  allow  it  to  conduct 
""directed"  investigations  in  virtually  all 
situations  in  which  it  might  have  done 
in  the  past.  Consequently,  at  least 
through  September  30.  2003  (the  date 
the  "other  source"  investigation 
authority  sunsets),  it  is  the  Department's 
intention  to  conduct  only  investigations 
pursuant  to  complaints  from  aggrieved 
parties,  investigations  based  on 
information  from  sources  other  than 
aggrieved  parties  (including  information 
obtained  by  the  Secretary  during  an 
investigation  under  the  INA  or  any  other 
Act),  and  random  investigations  of 
willful  violators. 

AILA  also  requested  that  the 
Department  define  the  terms 
"substantial"  and  "pattern  and 
practice." 

In  the  Department's  view,  it  is 
uimecessarv  to  define  these  terms  in  the 
regulations.  The  concept  of  a 
"substantial"  violation,  like  "willful" 
violation,  has  been  in  the  statute  since 
enactment  of  MTINA  in  1991. 
Furthermore,  "pattern  and  practice  "  is  a 
recognized  concept  in  employment  law 
which  requires  no  definition.  Finally, 
the  determination  of  whether  there  is 
reason  to  believe  there  is  a  pattern  or 
practice  of  failures  or  a  substantial 
failure  to  meet  a  condition  that  affects 
multiple  employees  are  determinations 
that  are  necessarily  fact-specific,  based 
upon  the  facts  and  circumstances  of  a 
particular  case. 

ACIP  suggested  that  employers  should 
be  notified  of  receipt  of  complaints 
within  48  hours  of  receipt,  and  that  a 
decision  not  to  notify  the  employer 
should  be  a  rare  occurrence,  happening 
only  if  the  Department  possesses  clear 
evidence  that  the  employer  is  likely  to 
impede  the  investigation. 

The  Department  anticipates  that  a 
decision  not  to  notify  an  employer  of 
the  substance  of  allegations  against  it  is 
likely  to  be  a  rare  occurrence.  It  is  also 
the  Department's  experience  that  many 
employers  quickly  remedy  violations 
when  brought  to  their  attention. 
However,  the  Department  does  not 
believe  it  is  appropriate  to  specify  the 
time  period  in  which  notification  will 
occur,  or  to  delineate  a  standard  in  the 
regulations. 

Kirkpatrick  &  Lockhart  and  Latour 
expressed  their  views  that  investigations 
should  be  initiated  only  on  information 
from  injured  parties,  while 
acknowledging  that  the  scope  of  the 
provision  goes  beyond 
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"whistleblovvers."  The  firms  expressed 
particular  concern  about  competitor 
complamts. 

Contran-  to  the  views  expressed  by 
Kirkpatrick  &  Lockhart  and  Latour.  the 
Department  is  of  the  view  that  the 
"other  source"  provision  of  the  ACWIA 
was  intended  to  extend  to  anv  source 
hkely  to  have  knowledge  of  the 
employer's  practices  or  emplovment 
conditions,  or  of  an  employer's 
compliance  with  its  attestation 
obligations.  Furthermore,  the 
Department  has  long  considered  a 
competitor  to  be  an  "aggrieved  party.  " 
as  defined  in  its  current  regulations  at 
§655.715. 

ITAA  noted  that  the  proposed 
regulations  correctly  state  that  the 
"other  source"  provisions  expire  on 
September  30.  2001.  unless  continued 
by  future  legislation,  and  suggested  that 
the  regulations  should  also  identif\' 
other  provisions  that  will  "sunset" 
absent  further  action  by  Congress.  The 
point  is  well  taken.  The  Department 
notes  that  Congress  in  the  October  2000 
Amendments  has.  in  fact,  extended  the 
effective  periods  for  this  and  other 
provisions  until  2003.  The  Interim  Final 
Rule  identifies  the  provisions  that  will 
expire  on  particular  dates,  absent  their 
extension  by  future  legislation. 

AILA  requested  the  opportunity  to 
review  and  comment  on  the  form  that  is 
being  developed  to  receive  "other 
source  "  information  One  commenter 
(BRI)  asserts  that  Department  employees 
should  not  be  allowed  to  complete 
forms  on  behalf  of  a  "source." 
suggesting  that  the  Department's 
involvement  might  have  a  coercive 
effect. 

The  Department  has  attached  its 
proposed  form  to  this  rule  in  order  to 
obtain  the  views  of  the  public,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  notes  that  for  the 
convenience  of  the  public  and  of  the 
Department,  it  has  designed  one  form 
for  use  both  by  aggrieved  parties  and  by 
other  sources.  This  will  allow  the 
Department  to  make  a  determination  as 
to  whether  the  source  is  aggrieved,  and 
if  not,  whether  the  statutorv  standard  is 
met,  after  review  of  the  information 
submitted.  The  Department  disagrees 
with  the  comment  by  BRI.  noting  that 
the  "other  source  "  procedure  is  initiated 
by  the  individual  who  has  submitted 
information  to  the  Department — not 
vice-versa— and  that  the  ACWIA 
expressly  authorizes  the  Department  to 
complete  the  form  on  behalf  of  the 
individual. 

The  Department  has  made  other 
procedural  changes.  Sections 
655.800fb),  655.806(a).  and  655.807(b) 
of  the  Interim  Final  Rule  provide  that 


the  Administrator  may  interview  the 
complainant  or  other  person  supplying 
information  to  determine  whether  the 
statutory  standards  are  met.  (As  a 
courtesy,  the  Administrator  will  notif\' 
the  person  providing  the  information  if 
the  standards  have  not  been  met,  or  if. 
after  the  determination  by  the  Secretary, 
an  investigation  will  be  conducted.) 

The  section  has  been  restructured,  in 
accordance  with  the  Department's 
reading  of  the  statute,  to  provide  that 
the  employer  will  ordinarily  be 
provided  information  regarding  the 
allegations  and  given  an  opportunity  to 
respond  after  the  Administrator  has 
made  an  initial  determination  that  the 
statutory  standards  are  met,  rather  than 
prior  to  this  determination.  The 
Administrator  will  then  review  this 
information  in  order  to  determine  if  the 
allegations  should  be  referred  to  the 
Secretary  for  a  determination  as  to 
whether  an  investigation  should  be 
commenced  Where  the  Administrator 
has  determined  that  notification  to  th'j 
employer  should  be  dispensed  with,  the 
Secretary'  will  be  advised  in  the  referral; 
there  will  be  no  review  of  this 
determination  other  than  by  the 
Secretary. 

Section  655.806(a)(3)  (and  the 
corresponding  provision  in  §655.807(i)) 
is  clarified  based  on  the  Department's 
enforcement  experience  to  provide  that 
the  time  to  conduct  an  investigation 
may  be  increased  where,  for  reasons 
outside  of  the  control  of  the 
Administrator,  additional  time  is 
necessary  to  obtain  information  from  the 
employer  or  other  sources  to  determine 
if  a  violation  has  occurred.  It  has  been 
the  Department "s  experience  that 
employers  do  not  always  timely  provide 
requested  information;  in  other 
circumstances  Wage-Hour  must  obtain 
documentation  from  other  agencies, 
such  as  information  from  INS  regarding 
petitions  filed  (especially  where 
employers  have  not  provided  requested 
information  or  where  needed  to  verify 
informati(ui  supplied  by  employers). 

4  What  Protections  Are  Provided  to 
Whistleblowers  by  the  ACWIA? 
(§655.801) 

Section  212(n)(2)(C)(iv)  of  the  INA  as 
amended  by  the  ACWIA  provides 
explicit  protection  for  H-lB  employees 
who  exercise  their  H-lB  rights  by 
complaining  about  a  violation  of  the  Act 
or  cooperating  with  an  investigation.  An 
employer  may  not  "intimidate,  threaten, 
restrain,  coerce,  blacklist,  discharge,  or 
in  any  other  manner  discriminate 
against  [such]  employee."  "Employee" 
is  defined  to  include  former  employees 
and  applicants  for  employment.  Like 
other  whistleblower  statutes,  the 


ACWIA  provision  protects  an 
employee's  "internal"  complaint  to  the 
employer  or  to  any  other  person,  as  well 
as  an  employee  who  cooperates  in  an 
investigation  or  proceeding  concerning 
an  employer's  compliance  with  the  Act 
and  these  regulations.  As  Senator 
Abraham  stated,  this  provision 
"essentially  codifies  current  Department 
of  Labor  regulations  concerning 
whisdeljlowers."  144  Cong.  Rec.  S12752 
(Oct.  21.  1998). 

Section  212(n)(2)(Cl(vi)  directs  the 
Department  and  the  Attorney  General  to 
establish  a  process  to  enable  an  H-lB 
worker  who  files  a  whistleblower 
complaint  to  remain  in  the  United 
States  and  seek  other  appropriate 
employment  for  a  period  not  to  exceed 
the  maximum  period  provided  for  the 
H-lB  classification.  As  noted  in  the 
NPRM,  the  Deparrtment  and  the  INS  are 
working  in  close  cooperation  to  develop 
this  process.  This  mechanism,  however, 
is  not  within  the  scope  of  this 
rulemaking. 

The  whistleblower  enforcement 
provision  elicited  five  comments. 

APTA,  AOTA,  and  IEEE  expressed 
strong  support  for  the  statute's 
whistleblower  provisions. 

AILA  suggested  that  the  ACWIA 's 
anti-retaliation  language  protecting  an 
employee  from  retaliation  where  the 
employee  has  disclosed  information  that 
the  employee  "reasonably  believes 
evidences  a  violation"  of  the  H-lB 
provisions  covers  only  ""genuine 
infractions  of  law."  It  therefore 
suggested  that  the  Department  should 
amend  its  rule  to  make  clear  that  the 
disclosure  "'must  be  other  than  a  de 
minimis  violation." 

The  Department  rejects  this 
interpretation.  The  Department  is  of  the 
view  that  Congress  intended  that  the 
Department,  in  interpreting  and 
applying  this  provision,  should  be 
guided  by  the  well-developed  principles 
that  have  arisen  under  the  various 
whistleblower  protection  statutes  that 
have  been  administered  by  this 
Department  (see  29  CFR  part  24).  The 
Department  also  believes  that,  as  in 
those  programs,  the  parameters  of  the 
provision  are  best  developed  through 
adjudication  rather  than  through 
rulemaking.  The  Department  points  out 
that  the  statutory  test  is  whether  the 
employer  has  discriminated  against  an 
employee  because  the  employee 
disclosed  information  the  employee 
reasonably  believed  evidenced  a 
violation,  or  because  the  employee 
cooperated  or  sought  to  cooperate  in  an 
investigation  or  other  proceeding.  The 
Department  believes  that  there  is  no 
basis  for  inferring  an  intention  to  protect 
only  complaints  of  actual  infractions  of 


law,  or  to  exclude  potential  de  minimis 
violations. 

BRI  commented  that  the  employer 
should  not  be  liable  for  wrongful 
termination  until  found  guilty  by  the 
appropriate  authority.  The  Department 
agrees  that  an  employer  is  not  liable  for 
wrongful  termination  until  a  final 
decision  is  issued  in  a  Department  of 
Labor  proceeding. 

5.  What  Changes  Does  the  ACWIA  Make 
in  Enforcement  Remedies  and  Penalties? 
(§655.810) 

Prior  to  the  ACWLA's  enactment,  the 
INA  authorized  the  assessment  of  a  civil 
money  penalty  (up  to  $1 ,000  per 
violation)  and  debarment  from  the 
sponsorship  of  nonimmigrant  aliens  for 
employment  (at  least  one  year),  among 
other  unspecified  remedies,  for  H-lB 
violations.  In  place  of  this  "unitary" 
scheme,  section  212(n)t2)(C)(i)-{iii)  of 
the  INA  as  amended  by  the  ACWIA 
established  a  three-tier  scheme  for 
sanctions  and  remedies,  depending 
upon  the  nature  and  severity  of  the 
violations.  The  first  tier  provides  for  up 
to  $1,000  per  violation  and  debarment 
for  at  least  one  year  (for  violations  of  the 
attestation  provisions  regarding  a  strike 
or  lockout,  or  the  dependent  employer/ 
willful  violator  provisions  regarding 
displacement;  or  for  substantial 
violation  of  the  attestation  provisions 
regarding  notice,  the  details  of  the 
attestation,  or  the  dependent  employer/ 
willful  violator  provisions  regarding 
recruitment).  The  second  tier  provides 
for  up  to  $5,000  per  violation  and 
debarment  for  at  least  two  years  (for 
willful  violations  of  any  of  the 
attestation  provisions,  willful 
misrepresentation,  or  violation  of  the 
whistleblower  provisions).  The  third 
tier  provides  for  up  to  $35,000  and 
debarment  for  at  least  three  years  (for 
willful  violations  of  any  of  the 
attestation  provisions  or  willful 
misrepresentation,  in  the  course  of 
which  violation  or  misrepresentation 
the  employer  displaced  a  U.S.  worker 
within  the  period  beginning  90  days 
before  and  ending  90  days  after  the 
filing  of  an  H-lB  petition  supported  by 
the  LCA).  hi  each  of  the  three  penalty 
tiers,  as  ki  the  previous  statutory 
provision,  the  ACWIA  authorizes  the 
imposition  of  "such  other 
administrative  remedies  as  the  Secretary 

determines  to  be  appropriate." 
In  explaining  new  clause  (iii),  Senator 

Abraham  explained: 

The  rationale  for  this  new  penalty  is  that 
there  have  been  expressions  of  concern  that 
employers  are  bringing  in  H-lB  workers  to 
replace  more  expensive  U.S.  workers  whom 
they  are  laying  off.  Current  law,  however, 
requires  employers  to  pay  the  higher  of  the 


prevailing  or  the  actual  wage  to  an  H-lB 
worker.  Thus,  the  only  way  an  employer 
could  profitably  be  systematically  doing  what 
has  been  suggested  is  by  willfully  violating 
this  obligation.  Otherwise,  the  employer 
would  have  no  economic  reason  for 
preferring  an  H-lB  worker  to  a  U.S.  worker 
as  a  potential  replacement.  Thus,  the  new 
penalty  set  out  in  new  clause  fiii)  is  designed 
to  assure  that  there  are  adequate  sanctions  for 
(and  hence  adequate  deterrence  against) 
[willful  violations  of  the  wage  provisions]  by 
imposing  a  severe  penalty  on  a  willful 
violation  of  the  existing  wage-payment 
requirements  in  the  course  of  which  an 
employer  displaces'  a  U.S.  worker  with  an 
H-lB  worker. 

At  the  same  time.  Congress  chose  not  to 
make  the  layoff  itself  a  violation.  The  reason 
for  this  is  that  there  are  many  reasons 
completely  unconnected  to  the  hiring  of  H- 
IB  workers  why  an  employer  may  decide  to 
lay  off  U.S.  workers.  *    *   *  Accordingly,  it  is 
important  to  understand  that  unlike  the  new 
attestation  requirements  imposed  by  the 
amendments  to  section  212(n)(l).  clause  (iii) 
of  section  212(n)(2)(C)  provides  no  new 
independent  basis  for  DOL  to  investigate  an 
employer's  layoff  decisions.  The  only  point 
at  which  DOL  can  do  so  pursuant  to  clause 
(iii)  is  after  it  has  already  found  that  the 
employer  has  committed  a  willful  violation 
of  one  of  the  pre-existing  labor  condition 
attestations. 

*   *   *  At  that  point,  and  not  before, 
provided  that  there  is  reasonable  cause  to 
believe  that  an  employer  had  also  displaced 
a  U.S.  worker  in  the  course  of  committing 
that  violation,  it  would  be  proper  for  DOL  to 
investigate,  but  only  in  order  to  ascertain 
what  penalty  should  be  imposed.  The 
definitions  concerning  ""displacement"'  and 
the  like,  set  out  in  new  212(n)(3)  and 
212(n)(4)  of  the  Immigration  and  Nationality 
Act,  and  discussed  in  the  previous  portion  of 
this  section-by-section  analysis  dealing  with 
the  amendments  to  that  Act  made  by  section 
412  of  this  legislation,  apply  in  this  context 
as  well. 
144  Cong.  Rec.  S12752  (Oct.  21,  1998). 

Congressman  Smith  explained  that 
new  clause  (iii)  "clarifies  that  certain 
kinds  of  employer  conduct  constitute  a 
violation  of  the  prevailing  wage 
attestation,  and  that  other  kinds  of 
employer  conduct  are  also  prohibited  in 
the  H-lB  program.  *   *   *  Congress 
intends  that  this  new  penalty  will 
assure  that  there  are  adequate  sanctions 
for  (and  hence  adequate  deterrence 
against)  any  willful  violation  of  the 
existing  wage-payment  requirements  in 
the  course  of  which  an  employer 
'displaces'  an  American  worker  with  an 
H-lB  worker."  144  Cong-  Rec.  E2325 
(Nov.  12,  1998). 

These  penedty  provisions  do  not  apply 
to  the  ACWIA  prohibitions  on 
penalizing  an  H-lB  worker  for  his  or 
her  early  cessation  of  employment,  or 
on  requiring  an  H-lB  worker  to 
reimbiu"se  the  filing  fee.  For  these 
violations,  the  Department,  instead,  may 


impose  a  civil  money  penalty  of  $1,000 
for  each  violation  and  reimbiu-sement  of 
the  H-lB  worker  (or  the  Treasur,'  if  the 
worker  cannot  be  located).  Debarment  is 
not  available  as  a  sanction  for  these 
violations. 

In  the  NPRM,  the  Department 
proposed  that  'appropriate 
administrative  remedies"  would  include 
the  imposition  of  curative  actions  such 
as  providing  notice  to  workers  and 
affording  'make-whole  "  relief  for 
displaced  workers,  whistleblowers,  or 
H-lB  workers  who  failed  to  receive 
proper  benefits  or  eligibility  for  benefits. 

Senator  Abraham  and  Congressman 
Smith  had  divergent  views  regarding  the 
Secretary's  authority  to  impose  such 
remedies.  Senator  Abraham  stated  that 
these  remedies  ""do  not  include  an  order 
to  an  employer  to  hire,  reinstate,  or  give 
back  pay  to  a  U.S.  worker  as  a  result  of 
any  violation  an  employer  may 
commit."  144  Cong.  Rec.  S12752  (Oct. 
21,  1998).  Congressman  Smith,  on  the 
other  hand,  stated  that  "Congress 
intends  that  such  remedies  will  include 
'make-whole'  relief  for  affected 
American  workers  (such  as,  in 
appropriate  circumstances,  monetary 
compensation  to  the  American  worker 
or  reinstatement  to  the  job  from  which 
the  American  worker  was  dismissed  or 
placement  in  the  job  to  which  the 
American  worker  should  have  been 
hired)."  144  Cong.  Rec.  E2325  (Nov.  12, 

1998). 

Several  commenters  (Senators 
Abraham  and  Graham,  AILA,  Network 
Appliance,  Rubin  &  Dombaum,  Satyam, 
and  White  Consolidated  Industries) 
stated  that  the  authority  to  seek  make- 
whole  relief  has  never  been  asserted  by 
the  Department  and  is  beyond  the 
authority  granted  to  the  Department  by 
the  ACWLA.  Other  Congressional 
commenters  commented  that  the 
proposed  regulations  on  the  scope  of 
administrative  remedies  go  far  beyond 
what  the  statute  contemplates,  without 
specifically  referring  to  make-whole 

relief. 

After  careful  consideration,  the 
Secretary  remains  persuaded  that  the 
plain  language  of  the  ACWIA  ("the 


Secretary 


may 


impose  such 


*  as 


other  administrative  remedies  * 
the  Secretary'  determines  to  be 
appropriate")  provides  the  Secretar\"  the 
authority  to  award  whatever  relief  is 
appropriate  in  the  circumstances  of  a 
case,  including  make-whole  relief.  Since 
the  Act  already  contains  explicit 
authority  for  civil  money  penalties,  back 
wages,  and  debarment,  it  seems 
apparent  that  Congress  intended  to 
allow  the  Secretary  to  order  other 
appropriate  remedies  to  cure  the 
violations.  In  the  case  of  displacement 
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or  vvhistiebldwer  viuldtionsi  in 
particular,  such  rplief  must  logically 
include  reinstatement  and  back  pay.  Nor 
does  the  Department  believe  that  the 
fact  that  explicit  language  concerning 
such  relief  was  not  contained  in  the 
ACWIA.  as  Senator  Abraham  indicates 
was  sought  by  the  Administration, 
equates  to  an  express  legislative  denial 
of  such  remedial  authority  t(j  the 
Secretary 

ITAA,  ACIP.  and  Intel  requested  that 
the  Department  define  the  various  terms 
used  in  the  statute's  three-tier  scheme 
for  violations. 

The  Department  notes  lliat  'willful 
failure"  is  currently  defined  in  the 
regulations  at  §  65.5.805(b).  As  discussed 
above,  it  is  the  Department's  view  that 
it  is  unnecessar\  to  define  these  terms 
further  in  the  regulations, 

SBSC  sought  assurances  that 
"punitive  approaches"  would  not  be 
applied  where  there  is  an  absence  of 
negligence,  fraud,  or  other  blameworthv 
action.  Intel  and  ACIP  suggest  that  the 
Department  should  recognize,  in  effect. 
a  good  faith  defense  for  an  employer 
that  is  found  in  violation  of  the  statute. 
Intel  suggests  that  the  Department 
should  establish  a  practice  akin  to  that 
provided  for  1-9  violations  by  8  U.S.C. 
1324a(b)(6).  This  provision  stipulates 
that  under  certain  circumstances  "a 
person  is  considered  to  have  complied 
with  a  requirement  of  this  subsection 
notwithstanding  a  technical  or 
procedural  failure  tf)  meet  such 
requirement  if  there  was  a  good  faith 
attempt  to  comply  with  this 
requirement." 

In  the  Department's  view,  the  ACWIA 
does  not  provide  a  general  defense  in 
the  nature  of  those  suggested  by  SBSC 
and  Intel.  Entirely  missing  from  the 
statute  is  anv  provision  comparable  to  8 
U.S.C.  1324a(b)(6).  At  the  same  time, 
however,  it  should  be  noted  that  the 
Department  is  vested  with  some 
enforcement  discretion  and  intends  to 
e.xercise  this  discretion  in  accordance 
with  the  purposes  served  by  the  statute 
and  the  public  intt^rcst.  Where 
appropriate,  the  Department  will 
consider  the  totality  of  the 
circumstances,  including  an  employer's 
demonstrated  good  faith  attempts  at 
compliance,  in  fashioning  remedies 
appropriate  to  the  violation.  In  this 
regard,  the  Department  notes  that  its 
regulations  providing  the  factors  to  be 
considered  in  assessing  the  amount  of 
civil  money  penalties  include  an 
employer's  good  faith  efforts  to  tompix . 
the  gravity  of  the  violations,  and  the 
violator's  explanation  of  the  violations. 
See  §  655.810(c)  of  the  current 
regulations. 


Several  individuals  urged  the 
imposition  of  heavy  penalties  upon 
violators.  The  AFL-CIO  suggested  in 
particular  that  the  Department  should 
make  greater  use  of  the  debarment 
penalty  in  cases  that  are  resolved 
through  consent  judgments  or  other 
means  of  settlement. 

The  Department,  of  course,  will  be 
guided  by  the  penalty  scheme 
established  bv  Congress  and  the 
Department's  regulatory  provisions 
governing  debarment  and  the 
assessment  of  ptmalties.  The  ACWIA 
establishes  a  tliree-tier  system  for 
debarment  and  civil  money  penalties; 
the  remedy  in  a  particular  case  will 
depend  upon  the  category  of  the 
violation  involved  and  consideration  of 
the  regulatory  factors,  which  may 
enhance  or  reduce  a  civil  money  penalty 
under  the  particular  circumstances  of 
the  violation.  The  Department  notes  that 
the  A(]VVIA  particularly  recognizes  the 
gravity  of  willful  violations,  as 
demonstrated  by  the  longer  debarment 
period  and  authority  to  conduct  random 
investigations.  Accordingly,  the 
Secretarv  w  ill  insist  on  debarment  in 
appropriate  t:ases. 

The  individual  commenters  urged  the 
Department  to  issue  a  regulation  that 
informs  .American  workers  of  their 
rights  uniler  the  statute.  ITAA  also 
suggested  that  the  regulations  should 
address  the  Attorney  Cenerals  role 
under  the  statute 

The  Interim  Final  Rule  lavs  out  the 
obligations  of  H-lB-dependent 
employers  and  willful  violators, 
including  the  requirements — as  laid  out 
in  Sections  D  and  F  of  the  NPRM— that 
they  not  displace  workers,  that  they  not 
place  H-lB  workers  at  worksites  of 
other  employers  where  U.S.  workers  are 
being  displaced,  that  they  recruit  U.S. 
workers  using  industry-wide 
procedures,  and  that  they  offer  the  job 
to  any  U.S.  worker  who  applies  who  is 
equally  or  more  qualified  than  the  H-lB 
workers.  The  rule  also  explains  the 
provision  for  filing  complaints  with  the 
-Attorney  (Jeneral  for  violations  of  the 
hiring  requirement   In  addition, 
although  then^  is  no  direct  remedy  for 
U.S  workers  who  are  not  employed  bv 
dependent  employers  or  willful 
violators,  they  may  file  complaints  with 
the  Department. 

n.\A  requested  that  the  Department 
clarify  enforcement  regulations  as  they 
pertain  to  recruitment  violations  and 
specify  that  only  H-lB-dependent 
employers  may  be  liable  for  such 
violations.  The  Interim  Final  Rule  has 
been  clarified  to  make  clear  that  only  an 
H-lB-dependent  employer  or  willful 
violator  may  be  held  liable  for  a 
recruitment  violation.  The  recruitment 


obligations  of  dependent  employers  are 
discussed  in  much  greater  detail  in  IV. E, 
above. 

Finally,  on  review  of  the  NPRM.  the 
Department  notes  that  it  had 
misconstrued  the  scope  of  the  third  tier 
of  penalties.  The  highest  level  of 
penalties  (up  to  S35.000  per  violation 
and  a  minimum  of  three  years  of 
debarment)  are  applicable  whenever  any 
employer  displaces  a  U.S.  worker  in  the 
course  of  committing  a  willful  violation 
of  any  of  the  attestation  provisions  or  a 
willful  misrepresentation — regardless  of 
whether  the  employer  is  a  dependent 
employer  or  willful  violator  subject  to 
the  new  attestation  provisions  of  the 
ACWIA.  In  the  Department's  view  this 
construction  is  clear  from  a  careful 
reading  of  the  statutory  language,  as 
well  as  the  statement  describing  this 
provision  by  Senator  Abraham,  quoted 
above,  at  144  Cong.  Rec.  S12752  (Oct. 
21 ,  1998).  AppHcation  of  this  higher 
penalty  will  arise  only  where  the 
Department  determines  that  the 
employer  has  committed  a  willful 
violation  of  an  attestation  requirement — 
e.g..  the  employer  has  willfully  failed  to 
pay  the  required  wage  to  H-lB  workers. 
If  the  Department  determines  that  the 
employer  has  displaced  a  U.S.  worker 
within  the  period  between  90  days 
before  and  90  days  after  the  LCA  was 
filed,  and  that  the  employer  has 
replaced  that  worker  with  an  H-lB 
worker  whom  the  employer  has 
willfully  failed  to  pay  the  required 
wage,  the  employer  will  be  subject  to  a 
CMP  of  up  to  S35.000  per  violation  of 
the  attestation  requirements;  in 
addition,  the  Department  will  advise 
INS,  which  shall  not  approve  anv 
petitions  for  at  least  a  three-year  period. 
The  Interim  Final  Rule  has  been 
amended  to  correct  this  provision. 

In  addition,  the  H-lB  enforcement 
provisions  contained  in  Subpart  I  of  Part 
655  have  been  restructured  to  make 
them  clearer  and  more  user-friendly. 
Changes  have  also  been  made  to 
comport  with  the  Department's 
enforcement  experience.  Specifically,  as 
discussed  in  IV. M. 3.  above, 
^655. 806(a)(3)  (and  the  corresponding 
provision  in  §  655.807(i))  clarifies  that 
the  time  to  conduct  an  investigation 
may  be  increased  where,  for  reasons 
outside  of  the  control  of  the 
Administrator,  additional  time  is 
necessary  to  obtain  information  from  the 
employer  or  other  sources  to  determine 
if  a  violation  has  occurred.  Sections 
655.800(b),  655.806(a),  and  655.807(b) 
provide  that  the  Administrator  may 
interview  the  complainant  or  other 
person  supplying  information  to 
determine  whether  the  statutory 
standards  are  met. 


Various  clarifving  changes  have  been 
made  to  proposed  §655.810.  setting 
forth  the  remedies  available  to  the 
Administrator  upon  a  finding  of 
violations.  As  discussed  in  IV.G.  above, 
the  Department  has  determined  that 
certain  benefits  are  in  the  nature  of 
compensation  for  semces  rendered,  and 
have  a  monetary  value  to  workers  and 
monetary  cost  to  employers.  Therefore 
such  benefits  are  more  in  the  nature  of 
wages  than  of  working  conditions. 
Paragraph  (a)  of  §  655.810  makes  it  clear 
that  payment  of  unpaid  benefits  can  be 
ordered  by  the  Administrator  pursuant 
to  the  Administrator's  authority  to  order 
payment  of  back  wages  under  section 
2l"2{n){2)(D).  ,       , 

In  addition,  the  Interim  Final  Rule 
clarifies  at  §§  655.810(a){14)  and 
655.810(a)(16)  that  the  Department  will 
issue  CMP  assessments  for  violations  of 
the  public  access  provisions  of  the  Act. 
or  for  regulatory  violations,  such  as  a 
failure  to  cooperate  in  the  investigation 
(see  §  655.800(c)).  The  Department  will 
also  assess  CMPs  for  violations  of  the 
recordkeeping  requirements,  where  the 
violation  impedes  either  the  ability  of 
the  Administrator  to  determine  whether 
a  violation  of  the  H-lB  requirements 
has  occurred,  or  the  ability  of  inembers 
of  the  public  to  have  information 
needed  to  file  a  complaint  or 
information  regarding  alleged  violations 
of  the  Act.  Under  the  existing 
regulations  (§  655.810(b)),  CMP 
assessments  may  be  imposed  for  any 
violations  of  the  regulations. 

Finally,  in  conformance  with  the 
Federal  Civil  PenaUies  Inflation 
Adjustment  Act  of  1990,  as  amended 
(see  28  U.S.C.  2461  note),  new 
§  655.810(f)  provides  for  inflationary 
adjustments  to  be  made,  by  regulation, 
to  civil  money  penalties  in  accordance 
with  a  specified  cost-of-living  formula. 
Such  adjustments  will  be  published  in 
the  Federal  Register.  The  amount  of  the 
penalty  in  a  particular  case  will  be 
based  on  the  penalty  in  effect  at  the  time 
of  the  violation. 

S'.  What  Modification  to  Part  656  Does 
the  ACWIA  Provide  for  the 
Determination  of  the  Prevailing  Wage 
for  Employees  of  "Institutions  of  Higher 
Education,"  "Related  or  Affiliated 
Nonprofit  Entities."  "Nonprofit    • 
Research  Organizations,"  or 
"Governmental  Research 
Organizations"?  (§655.731(aH2). 
§  656.40) 

The  ACWIA  amends  the  INA  (Section 
212(p)(l).  8  U,S,C.  1182{p)(l))  to  require 
that  the  computation  of  the  prevailing 
wage  for  employees  of  institutions  of 
higher  education,  nonprofit  entities 
related  to  or  affiliated  with  such 


institutions,  nonprofit  research 
organizations,  and  Governmental 
research  organizations  only  take  into 
account  the  wages  paid  by  such 
institutions  and  organizations  in  the 
area  of  employment.  In  addition,  section 
212(p)(l)  provides  that  with  respect  to 
professional  athletes  as  defined  in 
section  212(a){5)(A){iii){II).  where  the 
job  opportunity  is  covered  by 
professional  sports  league  rules,  the 
wage  prescribed  by  those  rules  shall  be 
considered  the  prevailing  wage.  This 
ACWiA  directive  concerning  academic 
and  research  institutions  affects  both  the 
H-lB  program  and  the  Permanent  Labor 
Certification  program,  since  both 
programs  use  the  prevailing  wage 
computation  procedures  set  out  in  the 
Permanent  program  regulation  at  20 
CFR  656.40.  The  provision  regarding 
professional  athletes  affects  only  the 
Permanent  program. 

On  March  20,  1998  (63  FR  13756).  the 
Department  published  a  Final  Rule 
amending  its  Permanent  Labor 
Certification  regulation  to  change  the 
effects  of  the  en  banc  decision  of  the 
Board  of  Alien  Labor  Certification 
Appeals  in  Hathaway  Children's 
Services  (91-INA-388,  February  4. 
1994),  which  required  prevailing  wages 
to  be  calculated  by  using  wage  data 
obtained  by  surveying  across  industries 
in  the  occupation  in  the  area  of 
intended  employment.  The  1998  Final 
Rule,  in  effect,  allows  prevailing  wage 
determinations  made  for  researchers 
employed  by  colleges  and  universities, 
Federally  Funded  Research  and 
Development  Centers  (FFRDCs) 
operated  by  colleges  and  universities, 
and  certain  Federal  research  agencies  to 
be  made  by  using  wage  data  collected 
only  from  those  entities.  The 
Department  stated  in  the  Preamble  to 
that  Final  Rule  that  the  amendment  to 
the  regulation  also  changed  the  way 
prevailing  wages  are  determined  for 
those  entities  filing  H-1 B  labor 
condition  applications  on  behalf  of 
researchers,  since  the  regulations 
governing  the  prevailing  wage 
determinations  for  the  Permanent 
program  are  followed  by  State 
Employment  Security  Agencies  (SESAs) 
in  determining  prevailing  wages  for  the 
H-lB  program  as  w-ell. 

The  ACWIA  provision  goes 
considerably  beyond  the  regulatory 
amendments  made  by  the  Department. 
The  ACWIA  provisions  extend  to  all 
nonprofit  research  organizations  and 
Governmental  research  organizations.  In 
addition,  the  ACWLA  provisions  extend 
not  only  to  researchers,  but  to  all 
occupations  in  which  institutions  of 
higher  education,  nonprofit  entities 
related  to  or  affiliated  with  such 


institutions,  and  nonprofit  research 
organizations  or  Governmental  research 
organizations  may  want  to  employ  H-lB 
workers  or  aliens  immigrating  for  the 
purpose  of  employment. 

In  describing  the  application  of  this 
provision.  Senator  Abraham  stated  in 
pertinent  part: 

Paragraph  212(p)(l)  provides  that  the 
prevailing  wage  It.-vcl  at  instituti(His  of  higher 
education  and  nonprofit  resean.h  institutes 
shall  take  into  account  only  employees  at 
such  institutions.  The  provision  separates  the 
prevailing  wage  (  aiculations  between 
academic,  and  research  institutions  and  other 
non-profit  entities  and  those  for  for-profit 
businesses.  Higher  education  institutions  and 
nonprofit  research  institutes  conduct 
scientific  research  projects,  for  the  benefit  of 
the  public  and  frequently  with  federal  fur 
and  recruit  highly-trained  researchers  wit 
strong  academic  qualifications  to  carry  O' 
their  important  missions.  The  bill  establishes 
in  statute  that  wages  for  employees  at 
colleges,  universities,  nonprofit  research 
institutes  must  be  calculated  separately  from 
industry. 

144  Cong.  Rec.  S12756  (Oct.  21.  1998). 
The  Department  consulted  with  the 
INS  on  the  definitional  issues,  since  that 
agency  has  addressed  similar  issues 
with  regard  to  the  implementation  of  the 
additional  fee  required  for  petitions  on 
behalf  of  H-1  B  nonimmigrants.  The 
employers  excluded  from  that  fee  are 
the  same  as  the  employers  specified  in 
the  ACWIA  provision  concerning 
prevailing  wage  determinations.  The 
Department  worked  with  the  INS  in 
developing  the  following  definitions 
contained  in  its  Interim  Final  Rule 
published  on  November  30,  1998  (63  FR 
65657).  8  CFR  214.2(h)(19)(iii)(B): 

■An  institution  of  higher  education,  as 
defined  in  section  801(a)  of  the  Higher 
Education  Act  of  196.t; 

•An  aftiliatcd  or  rflatfd  nonprofit  t-ntity.  A 
nonprofit  entity  (including  but  not  limited  to 
hospitals  and  medical  or  research 
institutions)  that  is  (  oiinected  or  associated 
with  an  institution  of  higher  education. 
through  shared  ownership  or  control  by  the 
same  board  or  federation,  operated  b\  an 
institution  of  higher  education,  or  attached  to 
an  institution  of  higher  education  as  a 
member,  branch.  c;ooperative.  or  subsidiar)'; 

■A  nonprofit  n'scarch  organization  or 
Govprnmental  rfscarch  organu.ation.  A 
rese<irch  organization  that  is  either  a 
non[)rofit  organization  or  entity  that  is 
primarily  engaged  in  basic  research  and/or 
applied  researc  h.  or  a  VS.  Government  (iiitity 
whose  priniarv  mission  is  the  performance  or 
promotion  of  basic;  and'or  applied  research. 
Basic  research  is  research  to  gain  more 
comprehensi\e  knowledge  or  understanding 
of  the  subjin  t  under  studv.  without  specific 
applications  in  mind  Basic  researc  h  is  also 
research  that  ddvanc;es  stienlific  knowledge, 
but  does  not  have  spec  ific  immediate 
coiTimerc:ial  objec;tives  although  it  may  be  in 
fields  of  present  or  potential  commercial 
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interest.  Applied  research  is  research  to  gain 
knowledge  or  understanding  to  determine  the 
mtMns  by  which  a  sperifir.  recognized  need 
may  be  met.  .Xpplied  research  includes 
investigations  oriented  to  discovering  new 
scientific  knowledge  that  has  specific 
commercial  objectives  with  respect  to 
products,  proce.sses.  or  .services." 

The  IWS  Interim  Final  Rule  also 
provides,  in  relevant  part,  that  a 
nonprofit  organization  or  entitv  is  one 
that  is  qualified  as  a  ta.x  exempt 
organization  under  Section  501(c)  (3J. 
(4)  or  (6)  of  the  Internal  Revenue  Code 
of  1986  (IRC)  and  has  received  approval 
as  a  tax  exempt  organization  from  the 
Internal  Revenue  Ser\'ice.  as  it  relates  to 
research  or  educational  purposes. 

In  the  NPRM.  the  Department  sought 
comments  on  the  proper  definitions  of 
the  entities  to  which  the  ACWIA 
prevailing  wage  provisions  apply  The 
Department  shared  these  comments 
with  INS  in  the  development  of 
definitions  to  apply  to  both  the  INS  and 
Departmental  regulations.  Comments 
received  by  INS  concerning  these 
definitions  have  also  been  considered 
by  the  Department  and  are  included  in 
the  record  of  this  rule. 

In  order  to  determine  prevailing 
wages  as  required  by  the  ACWIA.  the 
Department  explained  that  it  is  also 
necessarv'  to  determine  the  appropriate 
universe(s)  to  survey,  and  to  determine 
the  availability  of  relevant,  reliable  data. 
The  Act  sets  forth  the  four  types  of 
organizations  in  two  groups: 
educational  institutions  and  related 
research  organizations;  and  other 
nonprofit  research  organizations  and 
Governmental  research  organizatuins. 
The  Department  stated,  however,  that 
the  Act  does  not  seem  to  require  that 
prevailing  wages  be  determined 
separately  for  those  two  groups,  as 
distinguished  from  a  universe  consisting 
of  all  four  groups,  or  surveys  of  the  four 
types  of  organizations  separately,  or 
some  other  combination. 

The  Department  explained  in  the 
NPRM  that  it  has  reason  to  believe  that 
it  may  not  be  feasible  to  identify  the 
different  kinds  of  entities  that  might 
comprise  educational  institutions' 
related  or  affiliated  nonprofit  entities,  or 
nonprofit  research  organizations.  If 
those  entities  cannot  be  identified,  it 
may  not  be  possible  to  properly  define 
the  universe  that  should  be  surveyed  to 
determine  the  appropriate  prevailing 
wages.  One  possible  alternative  the 
Department  said  it  would  explore  is  the 
use  of  the  prevailing  wage  data  it 
currently  collects  in  surveying 
institutions  of  higher  education  to 
determine  prevailing  wages  for  one 
universe  consisting  of  institutions  of 
higher  education,  affiliated  or  nonprofit 


research  institutions,  and  nonprofit 
research  organizations.  The  Department 
also  stated  that  data  currently  being 
collected  by  the  Office  of  Personnel 
Management  (OPM)  may  be  able  to  be 
used  to  determine  prevailing  wages  for 
Federal  Governmental  research 
organizations. 

The  Department  sought  comments  on 
the  appropriate  universes  to  use  in 
determining  prevailing  wages  for  the 
entities  (employers)  mentioned  in  the 
ACWIA.  methods  tf)  develop  an 
appropriate  universe,  and  the  feasibility 
and  appropriateness  of  the  Department's 
using  data  collected  from  institutions  of 
higher  education  and  Federal 
Governmental  research  organizations  to 
determine  prevailing  wages. 

In  the  period  since  the  NPRM  was 
published.  INS  has  published  its  Final 
Rule  implementing  the  fee  provisions  of 
the  ACWIA  (65  FR  10678;  February-  29. 
2000).  These  regulations  include 
provisions  defining  organizations  which 
are  exempt  from  the  H-lB  petition  filing 
fee.  As  discussed  above,  the  ACWIA 
defines  exempt  organizations  as  those 
organizations  de.scribed  in  section 
212(p)(l).  More  recently,  the  October 
2000  Amendments  (Pub.  L.  106-311) 
amended  section  214(c)(9)  of  the  INA  to 
provide  a  modified  definition  of 
organizations  exempt  from  the  fee. 
However,  this  recent  provision  has  no 
effect  on  the  Departments  prevailing 
wage  obligation. 

The  Department  received  six 
comments  on  this  section  of  the  NPRM. 
The  .American  tJouncil  on  Education 
(A(^E)  also  attached  a  copy  of  its 
comments  on  the  INS  Interim  Final 
Rule.  Th»!  Department  also  reviewed  the 
comments  received  by  INS  pertaining  to 
this  issue. 

With  respect  to  definitions  of  covered 
entities.  ACE  and  the  Association  of 
Independent  Re.search  Institutes  (AIRI) 
commended  the  efforts  of  federal 
agencies  to  jointly  develop  regulatory* 
definitions,  and  urged  that  all 
regulations  that  implement  ACWIA 
sections  include  identical  definitions, 
regardless  of  the  agency  source  of  the 
regulation. 

AIRI  staled  that  the  proposed 
definitions  adequately  cover  its  member 
institutions — independent,  nonprofit 
research  institutions  performing  basic 
and  clinical  research  in  behavioral 
sciences.  Similarly,  the  Smith.sonian 
Institution  stated  that  it  had  no  problem 
with  the  definitions,  stating  that  it 
believes  that  it  qualifies  as  both  a 
nonprofit  research  organization  and  as  a 
governmental  researcb  organization. 
ACE  observed  that  the  new  section 
212(p)(l)  references  cjnly  those 
institutions  included  in  section  101(a) 


of  the  Higher  Education  Act  of  1965. 
(ACE  pointed  out  a  typographical  error 
in  the  NPRM.  which  referenced  section 
801  of  the  Higher  Education  Act  rather 
than  section  101(a).)  The  Higher 
Education  Amendments  of  1998  (Pub.  L. 
No.  105-244.  112  Stat.  1581  (Oct.  7. 
1998)).  reauthorized  the  Higher 
Education  Act  and  made  a  number  of 
amendments.  Institutions  contained  in 
sections  101(a)  and  (b)  of  the  Act  as 
amended  in  1998.  20  U.S.C.  1001(a)  and 
(b).  were  formerly  contained  in  20 
U.S.C.  1201(a).  which  itself 
incorporated  20  U.S.C.  1088.  ACE  stated 
its  belief  that  Congress  inadvertently 
neglected  to  reference  section  101(b)  as 
well  as  section  101(a)  of  the  Higher 
Education  Act  as  amended  in  1998 
when  it  passed  the  ACWIA.  ACE 
requested  that  the  definition  of  an 
"institution  of  higher  education  " 
contained  in  the  NPRM  therefore  be 
modified  to  include  both  section  101(a) 
and  section  101(b).  pending  clarification 
by  the  Department  of  Education  or  a 
technical  amendment.  Unless  this  is 
done.  ACE  contends,  some  categories  of 
higher  education,  such  as  independent 
medical  colleges  or  graduate 
universities,  might  not  qualify  for  the 
academic  prevailing  wage 
determination. 

ACE  further  stated,  with  respect  to 
definitions,  that  the  NPRM  die!  not 
define  a  'governmental  research 
organization.  "  Both  AILA  and  ACE 
stated  that  the  definition  should 
indic:ate  that  such  organizations  include 
all  federal,  state,  and  local  government 
laboratories  conducting  scientific  and/or 
scholarly  research  ACE  also  noted  that 
FFRDCs  are  operated  by  contractors 
rather  than  the  Federal  Government 
itself.  ACE  suggested  that  FFRDC 
contractors  should  be  eligible  for  the 
academic  prevailing  wage  if  they  are 
institutions  of  higher  education, 
affiliated  or  related  nonprofit  entities, 
nonprofit  research  organizations,  or 
governmental  research  organizations. 
ACE  also  recognized  the  problem 
inherent  in  applying  the  prevailing 
wage  methodology  provided  for  by 
section  21 2(p)(l)  to  for-profit 
contractors  that  operate  FFRDCs. 
Nonetheless.  ACE  indicated  it 
considered  all  FFRDCs  to  be  members 
of  the  academic  research  community, 
and  expressed  hope  that  the  Department 
will  work  with  the  ACE  and  the  FFRDC 
contractor  community  to  develop  an 
appropriate  solution  to  allow  all 
academic  researchers  to  be  treated 
equally. 

ACE"  also  urged  that  the  definition  of 
"affiliated  or  related  nonprofit  entity" 
include,  in  addition,  those  nonprofit 
research  hospitals  which  have  an 


historic  affiliation  with  universities  but 
do  not  meet  the  strict  definition  of 
"affiliation"  in  the  INS  Interim  Final 
Rule.  ACE  proposed  a  specific 
modification  of  the  definition  to 
accommodate  these  hospitals.  Similarly. 
AILA  maintained  in  the  comments  it 
submitted  to  INS,  that  "[cjertain  non- 
profit or  governmental  (non-research) 
institutions  may  have  arrangements  for 
the  sharing  of  information,  training  or 
research  with  educational  institutions, 
yet  would  not  by  this  definition  [of 
affiliatedf  or  related  non-profit  entity]  be 
exempt  from  the  fee." 

Finally,  ACE  urged  that  the  definition 
of  nonprofit  organizations  or  entities  be 
modified  so  that  a  state  or  local 
organization  exempt  from  tax  under  IRC 
Section  115  or  under  an  applicable  state 
law  qualifies  as  a  nonprofit  organization 
or  entity  for  purposes  of  the  ACWIA.  By 
doing  so,  ACE  contends,  the 
Department's  regulation  would  be 
consistent  with  the  INS  Interim  Final 

Rule. 

The  Research  Corporation  of  the 
University  of  Hawaii  (RCUH)  sought 
clarification  regarding  its  status.  RCUH 
explained  that  it  was  established  by  the 
State  of  Hawaii  as  a  "public 
instrumentality,"  part  of  the  University 
of  Hawaii  "for  administrative  purposes 
only,"  and  non-profit  under  state  law 
but  not  under  the  IRC.  It  expressed  the 
view  that  both  DOL  and  INS  had  failed 
to  consider  the  special  category  of 
public/private  semi-autonomous,  non- 
profit research  organizations  created  by 
other  government  agencies,  and  that 
they  fit  within  the  intent  of  the  ACWIA 
language  regarding  non-profit  research 
organizations. 

In  its  conunents  on  the  definition 
provisions  of  the  NPRM  pertaining  to 
nonprofit  research  organizations  and 
Governmental  research  organizations, 
AILA  maintained  that  the  use  of  the 
word  "-scientific"  connotes  a  natural 
science  like  chemistry  or  physics,  but 
not  a  social  science  like  history  or 
sociology.  In  addition,  AILA  opined  that 
the  distinction  between  basic  research 
and  applied  research  is  often  a 
distinction  drawn  within  the  natural 
sciences,  and  that  the  NPRM  therefore 
implies  that  DOL  believes  that  ACWIA 
amendments  covers  only  nonprofit 
organizations  engaged  in  natural  science 
research.  The  ACWIA  amendments, 
according  to  the  AILA,  broadly  refer  to 
research  and  nowhere  introduce  the 
language  limiting  the  amendment  to 
natural  science  research. 

With  respect  to  the  definition  of 
"nonprofit  research  organization,"  AILA 
opined  that  nonprofit  research 
organizations  engaged  in  substantial 
research  should  be  covered  by  the 


ACWIA  amendments,  whether  or  not 
research  is  the  nonprofit's  primary 
purpose.  AILA  suggested  that  the 
Department's  definition  of  nonprofit 
research  organizations  include 
"organizations  primarily  engaged  in 
research  and  organizations  engaged  in 
research  as  an  essential  or  significant 
element  of  their  operations.  " 

A  law  firm  representing  Texas  school 
districts  and  private  schools  (Tindall 
and  Foster)  commented  that  elementary 
and  secondary  educational  institutions 
should  be  exempt  from  the  filing  fee 
because  they  operate  on  tighter  budgets 
than  institutions  of  higher  education 
and  because  of  the  critical  shortage  of 
bilingual  teachers.  That  commenter  also 
stated  that  ACWIA  prevailing  wage 
provisions  should  include  elementary 
and  secondary  education  institutions. 

With  regard  to  the  comments  by  ACE 
that  the  definition  of  "(a)n  institution  of 
higher  education"  presented  in  the 
NPRM  should  be  modified  to  include 
those  institutions  contained  in  section 
101(b),  as  well  as  those  contained  in 
section  101(a)  of  the  Higher  Education 
Act,  as  amended  by  the  Higher 
Education  Amendments  of  1998,  the 
Department  believes  it  is  constrained  by 
the  unambiguous  statutory-  language  to 
include  only  those  institutions  in 
section  101(a).  Furthermore,  there  is  no 
indication  in  the  legislative  history  as 
viewed  in  conjunction  with  the  history- 
of  the  Higher  Education  Amendments  to 
indicate.Congress  intended  to  include 
section  lOlfb). 

Concerning  the  view  expressed  by 
ACE  and  AILA  that  the  definition  of  a 
"Governmental  research  organization  " 
should  include  state  and  local 
goveriunent  laboratories  conducting 
scientific  and/or  scholarly  research,  the 
Department  has  concluded  that  by 
Congress'  use  of  the  initial  capital  "G" 
in  the  word  "Governmental  "  in  the 
statute.  Congress  intended  to  limit  the 
provision  to  the  Federal  research 
organizations.  In  the  INA.  the  words 
"Government"  and  "government" 
appear  numerous  times.  It  appears  that 
only  when  a  small  "g"  is  used,  does  the 
term  include  state  and  local  as  well  as 
Federal  government  agencies.  See  the 
discussion  in  C.  Stine.  "Out  of  the 
Shadows:  Defining  'Known  to  the 
Government'  in  the  Immigration  Reform 
and  Control  Act  of  1986."  11  Fordham 
Int'l  L.l.  641.  653  (Spring  1988);  see  also 
Kalawv.  Ferro.  651  F.  Supp.  1163  1169- 
70  (W.D.N. Y.  1987).  Furthermore, 
throughout  the  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act.  1999.  Pub.  L.  105- 
277.  112  Stat.  2681  (Oct.  21.  1998).  of 
which  the  ACWIA  is  a  part,  it  appears 
that  a  capital  "G"  is  used  to  mean  the 


United  States  government  or  the 
government  of  a  foreign  nation,  while  a 
small  "g"  is  used  to  refer  to  state,  local, 
and  tribal  governments  (unless  the 
complete  term  "Federal  government"  is 
used).  See  also.  State  Bank  of  Albanv  v. 
United  States.  530  F.2d  1379.  1382  (Ct. 
CL.  1976). 

The  Department  agrees  with  the  \iew 
expressed  by  ACE  that  the  .status  of 
entities  contracting  with  FFRDCs 
determines  the  application  of  the 
special  provisions  of  Section  21 2(p)(l ). 
An  academic  institution  operating  an 
FFRDC.  for  example,  would  obtain  the 
prevailing  wage  determination 
applicable  to  academic  institutions  The 
determination  of  prevailing  wages  for 
for-profit  employers  that  operate 
FFRDCs  is  outside  the  scope  of  the 
proposed  rule  and  is  not  addressed  in 
this  document. 

As  noted  above,  ACE  recommended 
that  the  definition  of  ""[ajn  affiliated  or 
nonprofit  entity"  be  modified  to  include 
other  "'nonprofit  research  hospitals  ' 
that  do  not  meet  the  definition  of 
"affiliation  "  in  the  Department's  NPRM 
and  the  INS  Interim  Final  Rule  and. 
because  their  primary-  mission  is  patient 
care,  do  not  meet  the  definition  of  a 

"nonprofit  research  organization." 
Specifically.  ACE  recommended  that  the 
phrase  "or  through  a  documented 
understanding  or  affiliation  "  be  added 
to  the  definition.  The  Department  is  of 
the  view,  however,  that  the  definition  of 
■"affiliated  or  related  nonprofit  entity"  in 
the  NPRM  and  the  INA  Interim  Final 
Rule  is  consistent  with  the  ordinary- 
meaning  of  the  phrase.  The  definition 
proposed  by  ACE  is  inappropriately 
broad  and  would  likely  include  many 
entities  in  addition  to  the  ones  about 
which  ACE  and  AILA  are  concerned. 
Consequently,  the  Department  has 
decided  not  to  adopt  the  modification  to 
the  definition  of  "affiliated  or  nonprofit 

entitv." 

In  support  of  its  view  that  the 
definition  of  a  nonprofit  organization  or 
entity  should  be  modified  to  include 
organizations  exempt  from  tax  under 
section  115  of  the  IRC  (26  U.S.C.  115) 
or  under  an  applicable  state  law  as  a 
nonprofit  organization  or  entity.  ACE 
stated  that  INS  covers  such 
organizations  in  its  interim  rule.  To  the 
contrary,  the  INS  Interim  Final  Rule  at 
8  CFR  214.2(h)(iv)  does  not  provide  that 
organizations  can  qualify  as  nonprofit 
entities  on  the  basis  of  being  exempt 
from  tax  under  IRC  Section  115  or  under 
an  applicable  state  law.  but  instead 
provides  at  §214. 2(h)(iv): 

For  purposes  of  paragraphs  lh)(19)(B)  rind 
(C)  of  this  section,  a  nonprofit  organi/.dtion 
or  entity  is  one  tlial  is  ciualified  as  a  lav 
exempt  organization  under  section  501(c:)(3), 
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(4)  or  (6)  of  the  Internal  Revenue  Code  of 
1966  (26  U.S.C.  501(r)(3).  (c)(4)  or  (c)(6))  and 
has  received  approval  as  a  tax  exempt 
organization  from  the  Internal  Revenue 
Service,  as  it  relates  to  research  or 
educational  purposes. 

The  preamble  to  the  INS  Interim  Final 
Rule  (63  FR  65658)  does  acknowledge 
that  ceilain  organizations  (e.g.. 
churches)  qualif\-  for  nonprofit  status 
without  a  notice  from  the  IRS 
confirming  such  status.  (It  is  unhkelv 
that  such  organizations  would  be 
institutions  of  higher  education  and 
related  or  affdiated  institutions,  or 
nonprofit  and  Governmental  research 
organizations.)  The  INS  goes  on  to  state 
that  it  believes  that  most  emplovers  of 
specialty  occupation  workers  claiming 
an  e.xemption  will  be  able  to  meet  the 
evidentiary  requirement  specified  in  the 
rule,  either  with  a  notice  from  the  IRS 
or  other  documents  demonstrating  the 
United  States  employer's  nonprofit 
status.  The  Department  agrees  with 
these  statements  by  INS.  The  preamble 
to  the  INS  rule  does  not  indicate  that 
nonprofit  status  will  in  any  instance  be 
determined  by  the  emplovers  tax 
exempt  status  pursuant  to  IRC  Section 
115  or  state  law.  Moreover,  we  see  no 
reason  to  include  entities  encompassed 
by  Section  115  within  the  definition  of 
nonprofit  entities.  Section  115  does  not 
purport  to  be  a  list  of  tax-exempt 
organizations,  but  rather  is  a  reference 
to  the  kinds  of  state  income  which  are 
excluded  from  gross  income  in 
determining  income  tax.  Furthermore, 
the  Department  believes  that  it  is 
generally  accepted  that  nonprofit  status 
is  determined  by  an  entitv's  status 
under  section  501(c).  If  Congress  wanted 
an  entity's  nonprofit  status  to  be 
determined  by  state  law.  Congress  could 
have  e.xpressly  so  provided 

Based  on  the  foregoing,  this  rule 
provides,  as  does  INS'  Interim  Final 
Rule,  that  a  nonprofit  organization  or 
entity  is  one  that  is  qualified  as  a  tax 
exempt  organization  under  IRC  section 
501(c)(3).  (c)(4)  or  (c)(6).  and  has 
received  approval  from  the  Internal 
Revenue  Service  as  it  relates  to  research 
or  educational  purposes. 

As  indicated  above.  AILA  believed 
the  Department  was  implying  in  the 
NPRM  that  the  ACVVIA  amendments 
and  the  definitions  in  the  NPRM 
pertaining  to  nonprofit  research 
organizations  and  Governmental 
research  organizations  onlv  applied  to 
organizations  engaged  in  natural  science 
research.  The  definitions  of  basic 
research  and  applied  research  used  in 
the  NPRM  (and  the  INS  interim  rule)  are 
based  on  the  definitions  of  "Basic 
Research  "  and  "Applied  Research  " 
found  on  pages  4-9  of  Science  & 
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Engineering  Indicators — 1996, 
published  by  the  National  Science 
Foundation  (NSF).  The  materials 
contained  in  the  NSF  publication 
indicate  that  these  definitions  applv  to 
the  social  and  behavioral  sciences 
(which  include  psychology  sociology 
and  other  social  sciences),  as  well  as  the 
natural  sciences  (which  include  all 
physical,  earth,  atmospheric,  biological 
and  agricultural  sciences).  NSF  staff 
have  confirmed  that  the  NSF  definitions 
of  basic  and  applied  research  apply  to 
both  the  social  and  natural  sciences. 
These  definitions  are  used  in  NSF's 
resource  sur\eys  and  are  well 
understood  by  members  of  the  research 
community,  the  Department  has 
revised  the  regulation  to  provide  that 
"research"  includes  research  in  the 
sciences,  social  sciences,  and 
humanities. 

The  Department  has  also  concluded 
that  the  definition  of  nonprofit  research 
organization  should  be  limited  to 
organizations  primarily  engaged  in 
research.  We  believe  this  is  most 
consistent  with  the  statutory-  phrase 
"research  organization."  Furthermore. 
Senator  Abraham's  statement,  quoted 
above,  indicates  a  specific 
Congressional  intent  that  the 
determination  of  the  prevailing  wage 
not  include  other  types  of  nonprofit 
entities.  In  addition,  since  workers  in  all 
occupations  for  which  nonprofit 
research  entities  file  H-lB  labor 
condition  applications  or  applications 
for  alien  employment  certification  are 
potentially  affected  by  the  ACVVIA 
prevailing  wage  amendments,  the 
proposed  modification  could  affect  large 
numbers  of  H-lB  workers  not  engaged 
in  research  or  related  activities,  thereby 
increasing  the  possibility  of  an  adverse 
effect  on  U.S.  workers  who  are  not 
engaged  in  research  or  related  activities. 
The  Department  believes  such  a 
construction  would  not  be  consistent 
with  Congressional  intent. 

As  indicated  above,  AILA  indicated  in 
its  comments  that  the  groups  included 
in  prevailing  wage  determinations 
should  only  include  "similarly 
employed  "  individuals.  This  issue  is 
outside  the  scope  of  this  rulemaking. 
However,  it  is  the  Department's  position 
that  all  occupations  included  within  an 
OES  occupational  group  for  which 
prevailing  wage  determinations  are 
provided  are  "similarly  employed."  The 
Department  also  notes'that  the'OES  does 
collect  data  for  faculty  members  by 
certain  di.sciplines  in  accordance  with 
an  agreement  reached  with  the 
ac:ademic  community 

With  regard  to  the  collection  of 
prevailing  wage  data  and  prevailing 
wage  determinations.  ACE  and  AIRI 


strongly  supported  the  Department's 
approach  as  the  most  feasible  solution 
to  meeting  the  ACWIA  requirements. 
These  two  organizations  observed  that 
institutions  of  higher  education, 
affiliated  and  related  research 
institutions,  and  nonprofit  research 
organizations,  are  comparable  for 
prevailing  wage  purposes  due  to  the 
similarity  of  their  missions  and 
employment  of  H-lB  nonimmigrants. 
ACE  recommended  a  separate  category' 
for  governmental  research  organizations 
based  on  their  understanding  tMkt  pay 
scales  and  wages  for  government 
research  labs  and  other  related  activities 
are  established  and  predetermined  by 
federal,  state  and  local  governments, 
and  do  not  necessarily  correspond  to  the 
other  three  groups.  The  Smithsonian 
Institution  opposed  this  approach,  and 
urged  the  Department  to  treat  all  groups 
as  a  single  universe  for  purposes  of 
determining  prevailing  wage  levels.  The 
Smithsonian  also  noted  that  the  NPRM 
did  not  address  the  issue  of  how 
organizations  in  the  four  groups  are  to 
make  their  status  known  to  the  local 
SESA  for  prevailing  wage 
determinations.  Moreover,  the 
Smithsonian  recommended  that  the 
Department  follow  the  example  of  the 
INS  for  I-129W,  with  no  additional 
evidentiary  requirements. 

ACE  also  expressed  concern  regarding 
the  Department's  treatment  of 
independent  academic  wage  surveys, 
stating  its  view  that  much  DOL  and  state 
and  local  government  academic  wage 
information  is  inaccurate  due  to 
inclusion  of  an  insufficient  number  of 
academic  institutions.  It  therefore 
encouraged  the  Department  to  adopt 
independent  surveys  of  academic 
wages. 

AILA  argued  that  the  division  of 
employer  groups  into  two  distinct 
subparagraphs  in  section  212(p)(l)  is 
indicative  of  Congressional  intent  to 
treat  the  two  groups  separately.  AILA 
further  commented  that  the  groups 
included  in  the  prevailing  wage 
determination  should  only  include 
similarly  employed  individuals,  as 
distinguished  from  a  group  of 
occupations.  AILA  also  stated  that 
similarly  employed  workers  should 
include  reference  to  the  skills  and 
knowledge  required  by  the  position. 

As  noted  in  the  NPRM.  the 
Department  does  not  believe  that  the 
ACWIA  requires  that  the  four  types  of 
organizations  be  grouped  in  any 
particular  way  in  determining  the 
universe  for  prevailing  wage  surveys. 
The  Department  agrees  widi  AIRI  and 
ACE  that  there  are  substantial 
similarities  among  employment  found 
in  colleges  and  universities,  affiliated  or 


related  nonprofit  entities,  and  nonprofit 
research  organizations.  Therefore,  the 
Department  plans  to  use  the  data  it 
currently  collects  in  surveying 
institutions  of  higher  education  to 
determine  prevailing  wages  for 
institutions  of  higher  education,  related 
or  nonprofit  entities,  and  nonprofit 
research  organizations. 

The  Department  also  agrees  with  ACE 
that  pay  scales  for  Governmental 
research  laboratories  and  other  related 
activities  are  established  by  the  Federal 
government  and  do  not  necessarily 
correspond  with  the  three  other  groups 
mentioned  above.  For  this  reason,  the 
Department  does  not  contemplate 
including  Governmental  research 
organizations  in  the  same  universe  as 
the  other  three  types  of  organizations 
unless  the  technical  problems  in 
determining  prevailing  wages  for  the 
Government  research  organizations 
prove  to  be  insurmountable.  The 
Department  intends  to  use  data 
currently  being  collected  by  the  Office 
of  Personnel  Management  relating  to 
Federal  Government  employment  to 
determine  prevailing  wages  for  Federal 
Government  research  organizations  if 
certain  technical  issues  can  be 
satisfactorily  resolved.  One  possible 
alternative  approach  would  be  to  use 
Govemment-wide  prevailing  wage  data 
by  occupation  as  a  proxy  for  prevailing 
wages  in  Government  research 
organizations. 

As  an  interim  measure,  since  the 
prevailing  wage  provisions  were 
effective  on  enactment  of  the  ACWIA, 
the  Department  has  issued  a  directive 
that  provides  that  prevailing  wages  for 
•   institutions  of  higher  education, 
affiliated  or  nonprofit  entities,  nonprofit 
research  organizations  and  Government 
organizations  should  be  based  on  the 
wages  now  being  collected  by  the 
Occupational  Employment  Statistics 
Program  for  colleges  and  universities. 
General  Administrative  Letter  No.  2-99, 
(GAL  2-99)  dated  April  23, 1999. 
"Subject:  Availability  and  Use  of 
Occupational  Employment  Statistics 
Survey  Data  for  AJien  Labor 
Certification  Purposes."  With  regard  to 
ACE's  comments  on  use  of  independent 
academic  wage  siuveys,  the  Department 
points  out  that  its  guidance  in  GAL  2- 
98,  dated  October  31,  1997.  "Subject: 
Prevailing  Wage  Policy  for 
Nonagricultural  Immigration  Programs,' 
allows  employers  to  submit  their  own 
surveys,  which  will  be  used  by  the 
SESA  to  determine  prevailing  wage  if 
they  meet  the  required  standards. 

With  respect  to  the  suggestion  from 
the  law  firm  that  elementary  and 
secondary  educational  institutions 
should  be  made  exempt  from  the  filing 


fee  and  should  be  included  within  the 
scope  of  the  prevailing  wage  provisions, 
the  Department  notes  that  the  fee 
provision  has  been  modified  by  the 
October  2000  Amendments  to  exempt 
such  organizations,  but  no  such 
modification  was  made  to  the  prevailing 
wage  provisions. 

The  Smithsonian  Institution  in  its 
comments  points  out  that  one  issue  not 
addressed  in  the  NPRM  is  how  the 
categories  of  employers  are  to  make 
their  status  known  when  they  ask  the 
local  SESA  for  a  prevailing  wage. 
determination.  These  provisions  have 
been  in  effect  since  enactment  of  the 
ACWIA  and  the  Department  has  not 
found  that  any  additional  paperwork 
requirements  are  necessary'.  The 
Department  anticipates  that  employers 
which  are  entitled  to  this  provision  will 
make  themselves  known.  If  additional 
guidance  is  necessary',  the  Department 
will  provide  it. 

The  regulatory  text  consistent  with 
the  above  discussion  is  incorporated  in 
the  rules  for  the  Permanent  program,  20 
CFR  part  656,  §656. 40(c).  Conforming 
changes  are  made  to  cross-reference  this 
provision  in  §  656.40(a)  and  in  the  H- 
IB  regulations  at  §655. 731(a)(2)  and  (3). 
In  addition,  the  related  provisions 
concerning  prevailing  wages  for 
academic  institutions  and  certain 
Federal  research  agencies  at  §  656.3 
(definition  of  "Federal  research 
agency")  and  Subpart  E.  §656.50,  are  ' 
deleted. 

Finally,  Section  415(b)  of  the  ACWL\ 
provides  that  these  special  prevailing 
wage  provisions  apply  to  computations 
made  for  applications  filed  on  or  after 
the  date  of  enactment  of  the  ACWL\. 
and  to  applications  filed  earlier  "to  the 
extent  that  the  computation  is  subject  to 
an  administrative  or  judicial 
determination  that  is  not  final  as  of  such 
date."  Thus,  as  discussed  above,  the 
amendments  made  to  §§  655.731(a)(2) 
and  656.40  are  effective  immediately, 
and  apply  to  all  cases  in  which  the 
determination  of  the  prevailing  wage 
was  not  yet  finally  determined 
administratively  pursuant  to  the 
regulations  at  Parts  655  and  656. 
Moreover,  they  are  applicable  to  any 
cases  pending  in  Federal  court  which 
were  not  finally  decided  where  the 
prevailing  wage  determination  was 
under  review,  as  of  the  date  of 
enactment. 

O.  What  H-lB  Regulatory  Matters,  in 
Addition  to  the  ACWIA  Provisions,  Are 
Addressed  in  This  Interim  Final  Rule? 

In  the  NPRM,  the  Departmttit  re- 
published for  further  notice  and 
comment  some  of  the  provisions  of  the 
Final  Rule  promulgated  in  December 


1994  which  had  been  proposed  for 
comment  on  October  31.  1995.  during 
the  pendency  of  the  .VAM  litigation. 
That  litigation  resulted  in  an  injunction 
against  the  Department's  enforcement  of 
some  of  these  provisions  on 
Administrative  Procedure  Act 
procedural  grounds  (National 
Association  of  Manufacturers  v.  Reich. 
No.  95-0715.  D.D.C.'luly  22,  1996). 

As  explained  in  the  NTPRM,  some  of 
the  provisions  cf  the  Final  Rule  were 
modified  in  the  NPRM  in  light  of 
ACWIA  requirements  and  others  in  light 
of  comments  received  in  response  to  the 
October,  1995  proposal. 

This  Interim  Final  Rule  is  based  on 
the  Departments  consideration  of  all 
comments  received,  both  on  the  1995 
proposal  and  the  recent  NPRM. 

1.  What  Are  the  Standards  or 
Restrictions  for  Placement  of  H-lB 
Workers  at  Locations  Other  Than  Those 
Identified  on  the  Original  LCA? 
(§655.735) 

In  the  NPRM,  the  Department  dealt 
separately  with  three  related  matters 
concerning  the  work  locations  of  H-lB 
workers  and  the  movement  of  such 
workers  to  new  locations.  These 
matters,  which  are  of  significant 
concern  to  users  of  the  H-lB  program, 
were:  the  regulation  concerning  short- 
term  placement  of  H-lB  workers  at 
worksites  not  covered  by  any  LCA 
(NPRM  Section  O.l);  the  interpretation 
of  the  term  'place  of  employment  "/ 
"worksite."  which  affects  many  of  the 
employer's  LCA  obligations  (NPRM 
Section  P.l);  and  the  interface  among 
the  regulatory  provisions  affecting  the 
"roving"  or  "floating"  of  H-lB  workers 
away  from  their  home  base  worksite{s) 
(NPRM  Section  P. 2).  Because  the 
reactions  of  commenters  indicated  some 
confusion  about  the  interplay  among 
these  three  matters,  they  are  addressed 
in  the  following  combined  discussion. 

a.  What  Are  the  Opportunities  and 
Guidelines  for  Short-Term  Placement  of 
H-lB  Workers  at  Worksite{s)  Outside 
.  the  Location(s)  Listed  on  the  LCA? 
(NPRM  Sec-tion  O.l) 

Regulations  to  authorize  short-term 
placement  of  H-lB  workers  at  places  of 
employment  outside  the  areas  of 
intended  employment  listed  on  the 
employer's  LCA(s)  were  first  published 
by  the  Department  in  the  December  20. 
1994  Final  Rule.  The  structure  and 
application  of  this  short-term  placement 
option  assumes  that  the  new  location  to 
which  an  H-lB  worker  is  sent  is.  in  fact, 
a  "place  of  employment"  or  "worksite" 
for  that  worker.  However,  as  discussed 
below,  not  even,'  physical  location  at 
which  an  H-lB  worker's  duties  are 
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pertormt'd  will  constituU;  d  '■\v(irk..siti'' 
f(ir  that  worker  (see  subsection  b. 
below).  It  IS  important  for  emplovers  to 
recognize  that  if  the  location  is  not  a 
"worksite"  for  that  H-lB  worker,  then 
the  short-term  plac:ement  provision  will 
not  be  applicable  to  that  worker  at  that 
location  and.  consequently,  the 
placement  of  the  worker  there  will  not 
be  sublet  t  to  the  requirements  of  this 
section  of  the  regulation  (see  IV.O.l.b 
and  c.  below).  The  following  discussion 
of  the  short-term  placement  option  is. 
therefore,  based  on  the  assumption  that 
the  H-lB  vvorker(s)  will  be  temporarily 
placed  at  worksites  which  are  not 
covered  by  an  LCA. 

Prior  to  promulgation  of  the  short- 
term  placement  option,  an  employer 
was  not  permitted  to  employ  a  worker 
at  a  worksite  in  any  area  unless  the 
employer  had  a  certified  LrA  covering 
that  area  of  emplovmont.  Section 
655.735(b)(4)  of  the  1994  Final  Rule 
provided  the  short-term  placement 
option,  whereby  "the  employer's 
placement(s)  of  H-lB  nonimmigrant(s) 
at  any  worksite(s)  in  an  area  of 
employment  not  listed  on  the 
employer's  labor  condition 
application(s)  shall  be  limited  to  a 
cumulative  total  of  ninety  (90)  workdays 
within  a  three-year  period,  beginning  on 
the  first  day  on  which  the  employer 
plai;ed  an  H-lB  nonimmigrant  at  any 
worksite  within  such  area  of 
employment   "  This  provision  was 
intended  by  the  Department  to  allow 
employers  greater  flexibility  in 
deploying  their  H-lB  workers  in 
response  to  business  needs  and 
opportunities  in  new  areas.  The 
Department  recognized  that  an 
employer  could,  in  any  such  situation, 
choose  to  file  a  new  LCA  covering  the 
new  worksite  at  which  it  intended  to 
place  H-lB  workers.  However,  the 
Departm"nt  sought  to  provide  a 
me{  hanisiu  by  which  an  employer — 
desiring  to  move  its  H-lB  worker(s) 
quickly,  or  contemplating  a  temporary 
operation  in  a  new  location — could  be 
accommodated  under  the  program 
without  the  delay  or  obligations 
involved  in  filing  a  new  LCA.  With  that 
goal  in  mind,  the  regulation  authorized 
an  emplf)yer  to  use  H-lB  workcrls)  at 
worksite(s)  in  an  area  of  employment 
not  covered  by  an  existing  LC'A  for  a 
total  of  90  workdays  within  a  three-year 
period,  without  having  to  filt>  a  new 
LCA  for  that  new  area.  Essentially,  the 
Department  created  a  limited  exception 
to  the  rule  that  there  must  be  an  LCA 
covering  every  worksite  at  which  an 
H-lB  worker  is  employed   By  creating 
this  exception,  the  Department  enabled 
employers  wishing  to  use  H-lB 


wcirk-'r(s)  to  respond  immediately  to  an 
o[)portunity  or  a  problem  in  a  nun-LC.-\ 
location  without  waiting  to  prepare  and 
file  an  LCA  for  that  location.  If  the 
situation  requiring  quick  response  by 
M-lB  worker(s)  was  resolved  within  the 
regulation's    short-term"  window,  then 
a  new  LCA  would  never  be  required.  If. 
on  the  other  hand,  the  H-lB  worker(s) 
would  be  needed  at  worksite(s)  in  the 
new  area  for  a  longer  period  of  time,  the 
employer  would  have  ample  time  to 
[)repare  and  file  a  new  LCA  while 
already  using  the  H-lB  worker(s)  there. 
The  'short-term  "  placement  regulation 
set  forth  ill  the  1994  Final  Rule 
specified  that  the  "short-term"  9n-day 
period  would  he  calculated  by  totaling 
.ill  days  of  work  bv  all  the  t-mployer's 
H-lB  workers  in  the  area  of 
employment  (covering  all  worksites 
within  that  area),  beginning  with  the 
first  workday  of  anv  H-lB  worker  at  anv 
worksite  in  that  area.  The  90-day  period 
was  applied  separately  to  each  new  area 
of  employment  (if.,  a  separate  90-day 
period  was  available  for  each  new  city 
or  comnuiling  area) 

This  provision  was  enjoined  because 
of  lack  of  appropriate  notice  and 
comment,  in  the  NAM  decisicm.  In  the 
meantime,  the  provision  was  published 
for  t  oniiiieiil  in  the  October  31.  1995. 
Proposed  Rule.  The  Department 
received  eight  comments  in  response  to 
the  1995  pri>posed  rule.  All  eight 
commenters  < unsidered  the  proposed 
"short-teriii"  pla(  einent  option  to  be 
unworkable.  .Several  commenters  (ACIP. 
Intel.  Mil  rosoft.  Motorola.  NAM) 
de.scribed  this  option  as  particularly 
burdensome  to  emplo\('rs  with  many 
employees  in  positions  where 
movement  is  required  as  a  normal 
iiu  ident  of  job  duties. 

.\(;IP.  Intel,  and  Microsoft  commented 
that  large  emplovers,  with  many 
employees  dispersed  over  a  number  of 
worksites,  did  not  have  the  practical 
ability  to  keep  track  of  cumulative  work 
days  for  H-lB  workers  for  every' 
loi:ation  to  which  the  employees  travel 
for  business.  Microsoft  added  that  the 
"short-term"  placement  option 
effectively  prevented  H-lB  employees 
from  partii:ipaling  in  joint  development 
projects  with  development  partners. 
Mi(  rosoft  recommtmded  that  the  rule  be 
revised  to  increase  the  number  of  short- 
term  placement  days  from  90  to  180  and 
that  the  regulation  impose  the  time  test 
on  a  per  employee  basis,  rather  than  on 
a  location  basis:  apply  it  to  a  specific 
worksite  and  not  any  worksite  within 
the  area  of  employment;  and  require  a 
new  LCA  only  when  the  principal  place 
of  employment  is  changed.  Intel  and 
ACIP  recommended  that  the  Department 
revise  its  approach  to  die  roving 


employee  to  (me  which  differentiates 
bet%veen  companies  that  arc  dependent 
on  foreign  workers  (employee  base  is 
comprised  of  more  than  15  percent 
H-lB  workers)  and  those  that  are  not 
dependent.  Such  a  system.  Intel  opined, 
would  enable  the  Department  in  better 
focus  its  enforcement  activities,  while 
not  penalizing  non-dependent 
employers  with  excessive  paperw(jrk. 
ACIP  further  suggested  that  additional 
paperwork  requirements  should  apply 
only  when  travel  to  another  location 
involves  "performance  of  services"  and 
the  H-lB  worker  does  not  remain  under 
the  "sole  control"  of  the  H-lB 
employer.  ACIP  also  suggested  that 
additional  H-lB  workers  should  be  able 
to  travel  to  any  location  for  which  an 
LC'A  is  already  on  file  for  that  employer 
and  occupation,  without  any  additional 
paperwork.  AILA  and  NAM  objected  to 
the  cumulative  nature  of  the  proposed 
rule  and  its  application  to  an  entire  area, 
rather  than  to  a  given  work  site.  ACIP. 
along  with  Coopers  &  Lybrand  and 
CBSI.  recommended  that  the  90-day 
limit  should  apply  to  one  employee  at 
one  specific  worksite,  rather  than  for  all 
of  the  employer's  H-lB  workers. 

Based  on  the  comments  received  in 
response  to  that  1995  publication,  the 
1999  NPRM  proposed  and  requested 
comments  on  a  modified  version  of  the 
provision — allowing  the  employer  to 
utilize  the  "short-term"  placement 
opti(m  in  an  area  of  employment 
without  an  LCA  until  any  individual 
H-lB  worker  works  for  90  days  at  an\- 
worksite  or  combination  of  worksites  in 
the  area  of  employment.  Under  the 
proposal,  the  90  workdays  would  he 
counted  on  a  per-worker  basis.  The 
proposal  specified  that  as  soon  as  one 
H-lB  worker  has  worked  more  than  90 
W(jrkdays  within  that  area  of 
employment,  no  more  work  can  be 
performed  by  any  H-IB  worker  at  any 
worksite  in  that  area  unless,  and  until, 
the  employer  files  and  ETA  certifies  an 
LCA  for  the  area.  In  other  words,  the 
entire  workforce  and  all  worksites  in  the 
area  of  employment  would  be  subject  to 
a  new  LCA  once  any  one  H-lB  worker 
has  worked  90  days  in  a  three-year 
period  in  the  area. 

Twenty  commenters  addressed  the 
NPRM  revisions  to  the  short-term 
placement  rule,  including  those  who 
commented  in  both  1995  and  1999. 

The  AFL-CIO  objected  to  the 
existence  of  a  short-term  placement 
option.  It  expressed  the  view  that  the 
Department  had  given  H-lB  emplovers 
an  unnecessary-  and  harmful  "benefit  of 
the  doubt"  in  the  proposed  regulation, 
and  that  employers  may  use  short-term 
placement  to  avoid  prevailing  wage  and 
notice  requirements. 


Several  commenters  considered  the 
rule  to  be  complex  and  burdensome  for 
emplovers.  Seven  commenters  (ACIP. 
AILA.  Cowan  &  Miller,  Rubin  & 
Dornbaum.  White  Consolidated 
Industries,  Network  Appliance.  FHCRC) 
stated  that  the  Department's  proposal 
iinrealistically  requires  the  human 
resources  staff  at  a  large  company  to 
keep  track  of  personnel  movement  from 
multiple  divisions  or  offices  to  various 
customer  sites  around  the  countr\ . 
Three  commenters  (Senators  Abraham 
and  Graham,  Congressional 
commenters.  and  Oracle)  stated  that  the 
Department  has  no  authority,  explicit  or 
implicit,  to  impose  what  they  believe  is 
a  complex  monitoring  requirement 
under  the  rule. 

AILA  stated  that  the  Department's 
proposed  modification  to  the  rule  was 
unresponsive  to  employers' 
fundamental  concerns.  AILA 
recommended  that  the  regulation 
should  have  no  bright-line  test  for  the 
amount  of  time  constituting  temporar)' 
placement  versus  permanent  re- 
assignment to  the  new  non-LCA 
worksite.  AILA  suggested  that  the 
distinction  between  temporary  and 
permanent  placement  should  be  based 
"on  all  of  the  facts  and  circumstances  of 
the  situation."  including  such  facts  as 
whether  the  H-lB  worker's  "place  of 
abode  "  has  changed,  whether  the 
worker's  business  card  shows  the  new 
wr)rk  address,  and  whether  the  worker 
has  a  phone  line  and  work  station  at  the 
new  worksite.  AILA  also  suggested  that, 
if  a  time  test  were  to  be  used  in  the 
regulation,  it  should  operate  as  a 
presumption  rather  than  a  bright-line 
rule  (i.e.,  once  the  time  limit  had  been 
reached,  a  presumption  would  arise  that 
the  worker's  place  of  employment  had 
i:hanged.  but  the  employer  could  rebut 
the  presumption  by  showing  that  the 
placement  was  temporary  in  light  of  the 
facts  and  circumstances).  Further.  AILA 
suggested  that  the  determination  of 
temporary  versus  permanent  placement 
should  be  examined  in  an  enforcement 
context,  rather  than  be  subject  to  a 
bright-line  rule. 

Eight  commenters  expressed  concerns 
regarding  the  proposed  regulation's  time 
test  of  90  cumulative  workdays  for  any 
H-lB  worker  over  a  three- year  period. 
Four  commenters  (ACIP,  AILA,  Oracle 
and  SBSC)  stated  that  limiting  an 
individual  worker  to  an  average  of  30 
workdays  per  year  (90  days  over  a  three- 
year  period)  in  any  one  geographic  area 
would  severely  limit  a  company's 
ability  to  do  business  in  the  area.  Two 
commenters  (ACIP,  AILA)  stated  that  90 
workdays  over  three  years  is 
unreasonable;  they  suggested  that  the 
regulation  allow  90  days  per  year  rather 


than  90  days  over  three  years  (i.e.,  three 
times  the  cumulative  workdays  stated  in 
the  NPRM  time  test).  Three  commenters 
(ACIP,  ITAA.  and  Hammond)  suggested 
that  the  time  test  be  applied  to  each  H- 
IB  worker  for  each  worksite  (i.e..  the  90- 
day  count  would  restart  if  the  worker 
moved  to  a  different  worksite  within  the 
same  area  of  employment,  and  one 
worker's  accumulation  of  99  workdays 
would  have  no  effect  on  the  rest  of  the 
pmnloyer's  H-lB  workforce  in  that 
area).  In  this  regard,  two  commenters 
(Hammond,  ACIP)  commended  the 
Department's  modification  of  the 
regulation  to  provide  for  a  workday 
count  on  a  worker-by-w-orker  basis 
(rather  than  a  cumulative  count  of  all 
workdays  of  all  of  an  employer's  H-lB 
w-orkers  in  the  area  of  employment),  but 
ACIP  nevertheless  asserted  that  the 
modified  regulation  was  unworkable 
since  large  employers  do  not  track 
workers  in  such  a  manner.  Two 
commenters  (University  of  California. 
ACE)  stated  that  the  limitation  of  90 
cumulative  workdays  in  a  three-year 
period  may  have  an  adverse  effect  on 
academic  researchers,  whose  research 
activities  would  not  likely  exceed  90 
consecutive  days  but  may  require  more 
than  90  cumulative  workdays  in  a  three- 
year  period.  These  commenters 
suggested  an  exception  to  the  time  test, 
for  researchers  working  for  higher 
education  institutions,  government  labs 
and  research  affiliated  units  for 
activities  directly  related  to  their 
research  where  the  research  requires 
travel  and  work  at  sites  that  have  one  of 
a  kind  equipment. 

The  Department  has  carefully 
considered  the  views  of  the  AFL-CIO. 
which  objected  to  the  existence  of  the 
short-term  placement  option  because  of 
the  potential  for  employer  avoidance  of 
H-lB  program  obligations  applicable  to 
the  workers'  new  worksites.  The 
Department  shares  this  concern  that 
employers'  obligations  be  met  and  that 
U.S.  workers  be  protected  through  the 
prevailing  wage  and  ni^tice 
requirements.  However,  the  Department 
believes  that  it  is  appropriate  and 
important  to  provide  H-lB  employers 
with  a  regulatory  mechanism  to 
accommodate  legitimate  business  needs 
while,  at  the  same  time.  preser\ing  the 
program's  protections.  Without  the 
regulation's  short-term  placement 
option,  an  employer  would,  quite 
literally,  be  unable  to  place  any  H-lB 
worker  at  any  worksite  that  is  not 
already  covered  by  an  LCA;  the 
employer  would  have  to  prepare  and 
file  an  LCA  and  await  ETA  certification 
prior  to  dispatching  any  H-lB  worker(s) 
to  such  a  worksite.  Considering  the  fast 


pace  of  business — especially  in 
industries  such  as  information 
technology — the  delay  involved  in  the 
LCA  process  could  handir:ap  an 
employer  which  needed  to  use  its  H-lB 
workers  to  respond  to  a  business  need 
or  opportunity  at  a  non-LCA  worksite. 
The  Department  considers  the  short- 
term  placement  option  to  be  a 
reasonable  means  by  which  the 
employer  may  meet  its  obligations  both 
in  its  business  and  in  the  H-lB 
program.  This  option  allows  the 
employer  to  move  its  H-lB  worker(s) 
quickly,  but  also  requires  that  the 
employer  continue  to  comply  with 
H-lB  standards  (e.g..  paying  "home 
base  "  wages  plus  travel  expenses  to  H- 
IB  worker(s)  in  short-term  placement). 
By  setting  a  limitation  on  short-term 
placements,  the  regulatory  provision 
also  assures  that  the  employer  which 
needs  to  use  its  H-lB  worker(s)  at  the 
new  worksite  beyond  such  a  time- frame 
will  have  to  fully  comply  with  all 
statutory'  obligations  for  that  location 
(e.g..  provide  notice,  obtain  local 
prevailing  wage  rate  and  make  any  pa\' 
adjustments  needed  to  meet  that  rate). 

"The  Department  recognizes  that  some 
employers  and  interest  groups  view  the 
short-term  placement  option  as 
impractical  and  burdensome.  These 
commenters  view  the  regulation  as 
requiring  employers  to  keep  detailed 
records  of  placement  of  H-lB  worker(s) 
to  non-LCA  worksite(s)  in  order  to 
ensure  that  the  workday  limit  is  not 
exceeded  by  any  worker.  The 
Department  considers  it  important  to 
emphasize  that  the  short-term 
placement  regulation  creates  an  option 
for  the  employer,  and  that  no  employer 
is  required  to  use  this  provision. 
Further,  the  regulation  does  not  impose 
an\'  recordkeeping  requirements  on  an 
employer  that  chooses  to  make  short- 
term  placements;  the  employer  may 
utilize  any  appropriate  means  to  ensure 
that  the  workday  limit  is  not  exceeded. 
Obviously,  an  employer  may  avoid  all 
the  perceived  "burdens"  of  the  short- 
term  placement  regulation  simply  by 
withholding  its  H-lB  worker(s)  from  all 
non-LCA  worksites  until  after  the  LCA 
filing  process  is  completed  and  the 
w(3rker(s)  can  be  sent  to  the  new 
worksites  pursuant  to  new  LCAs.  Or.  an 
employer  may  promptly  file  a  new  LCA 
when  the  first  H-lB  worker  is  sent  to  a 
non-LCA  worksite,  so  that  the  LCA  is 
certified  well  before  the  workda\  limit 
is  reached. 

The  Department  also  reminds 
employers  that — regardless  of  whether 
they  are  taking  advantage  of  the  short- 
term  placement  option — they  are 
obliged  to  be  vigilant  in  maintaining 
their  compliance  with  the  H-lB 
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program's  requirements,  many  of  which 
are  vvdrksite-specific.  The  Department 
presumes  that  employers  are  faking 
appropriate  siteps  to  assure  such 
compliance,  which  would  logically 
include  the  employers  being  aware  of 
the  locations  of  its  H-lB  worker(s).  An 
employer  which  is  unable  to  determine 
the  whereabouts  of  its  H-lB  worker(s) 
would  be  handicapped  in  assuring  that 
the  worker(s)  are  employed  in  full 
compliance  with  an  approved  LCA  {fg. 
worksite  notice,  strike/lockout 
prohibition,  local  prevailing  wage  rate) 
or  in  accordance  with  the  short-term 
placement  option  (f  tj ,  workday 
limitation,  travel  costs) 

The  Department  has  carefully 
considered  but  is  unable  to 
accommodate  the  suggestion  that  the 
short-term  placement  option  have  no 
"time  test"  but,  instead,  allow  a  post 
/lot"  determination  of  temporary  versus 
permanent  placement  based  on  "all  the 
facts  and  circumstances."  Such  an 
approach  would,  in  the  Department's 
view,  be  too  vague  to  be  effective  from 
either  the  employer's  or  the  worker's 
perspective.  .\  bright-line  test,  based  on 
workdays,  affords  certainty  to  the 
employer  and  to  workers  regarding 
applicable  standards  (e.g.,  clarity  as  to 
when  a  new  prevailing  wage  or  notice 
would  be  needed). 

After  fully  considering  the 
commenters'  views,  however,  the 
Department  has  concluded  that  the 
NPRMs  time  test— 90  cumulative 
workdays  for  any  one  H-lB  worker  at 
any  worksite  or  combination  of 
worksites  in  one  area  of  employment 
over  a  three-year  period — should  be 
modified  to  provide  a  more  reasonable 
accommodation  for  employers'  business 
needs.  In  the  Interim  Final  Rule,  the 
Department  has  maintained  the  worker- 
by-worker  count  of  workdays  (which 
most  commenters  endorsed)  and  has 
made  an  annual  allocation,  rather  than 
a  three-year  accumulation,  of  workdays 
(which  several  commenters  suggested). 
In  addition,  the  Interim  Final  Rule 
incorporates  the  concept  of  short-term 
placement  being  determined,  in  part, 
based  on  facts  such  as  the  H-lB 
worker's  maintenance  of  his/her 
workstation  at  the  "home  office."  as 
indicated  by  one  of  the  commenters. 
Using  these  concepts,  the  Interim  Final 
Rule  provides  that  an  employer  may 
make  a  'short-term  "  placement  or 
assignment  of  an  individual  H-lB 
worker  at  any  worksite  or  combination 
of  worksites  in  a  non-LCA  area  for  a 
total  of  30  workdays  in  a  one-year 
period  (either  the  calendar  year  or  the 
employer's  fiscal  year,  whichever  the 
employer  chooses).  The  Rule  also 
provides  that  the  placement  may  be 


expanded  by  as  much  as  an  additional 
30  workdays  (thus,  60  workdays  in  a 
one-year  period)  if  the  employer  is 
prepared  to  show  that  the  worker 
maintains  a  workstation  at  the  home 
office,  spends  a  substantial  amount  of 
time  at  the  home  office,  and  maintains 
his/her  'place  of  abode  "  in  the  area  of 
the  home  office.  Thus,  under  this 
regulation,  the  employer  would  be  able 
tu  place  an  individual  H-lB  worker  at 
worksite(s)  in  a  non-LCA  area  for  as 
many  as  60  workdays  in  a  one-year 
period,  and  have  that  placement  be 
considered  "short-term  "  so  as  not  to 
trigger  the  requirements  for  filing  and 
complying  with  a  new  LCA  for  the  area 
of  employment  Once  an  H-lB  worker 
exceeds  the  workday  limitation  in  a 
one-year  period,  the  employer  would 
not  be  permitted  to  continue  the 
placement  of  that  worker  or  any  other 
H-lB  worker  in  the  same  occupation  in 
that  area  of  employment,  until  one  year 
from  the  beginning  of  the  next  one-year 
period  (either  the  beginning  of  the  next 
calendar  year,  or  the  beginning  of  the 
employer's  next  fiscal  year)  or  until  an 
LCA  is  in  place. 

The  Department  believes  that  any 
greater  presence  by  an  employer's 
workforce  in  an  area  cannot  be 
considered  short-term  and  should 
require  the  employer  both  to  provide 
notice  to  the  local  workforce  and  to  pay 
local  prevailing  wages.  LInder  the 
Interim  Pinal  Rule,  the  employer  may 
choose  how  to  use  the  annual  available 
workdays  in  placing  an  H-lB  worker 
'temporarily"  at  worksite(s)  in  the  area 
of  employment  (i.e..  use  them  all 
consecutively,  or  at  different  times 
within  one  year).  While  some  other 
measurement  might  have  been  preferred 
by  some  commenters,  the  Department 
believes  that,  as  a  matter  of  common 
sense  and  fairness,  a  worker's  placement 
at  a  worksite  for  more  than  the 
equivalent  of  12  normal  workweeks  in 
a  calendar  year  (60  workdays,  five-day 
work  weeks)  cannot  reasonably  be 
characterized  as  "short-term,"  whether 
the  workdays  are  taken  in  one  block  or 
spread  over  a  period  of  time. 

The  Department  recognizes  that  some 
commenters  have  criticized  the 
regulation  as  being  confusing  and 
difficult  to  use.  Therefore,  the  Interim 
Final  Rule  contains  clarifying  changes 
which  make  the  provision  more  user- 
friendly.  For  example,  the  Rule  includes 
a  definition  of  the  'one-year  period"  for 
short-term  placements  [i.e.,  either  the 
calendar  year  or  the  employer's  fiscal 
year.  whii:hever  the  employer  chooses) 
and  provides  a  clear  description  of  the 
employer's  choices  of  actions  when  the 
time  limit  for  short-term  placement  has 
been  reached  (i.e.,  file  an  LCA  to 


continue  using  H-lB  workers,  or 
discontinue  use  of  H-lB  workers  until 
the  next  one-year  period  begins).  These 
clarifications — made  in  response  to 
commenters's  concerns — do  not  affect 
the  substantive  requirements  of  the 
regulation. 

The  Department  has  concluded  that 
the  same  standards  should  apply  to  all 
H-lB  employers.  A  profusion  of  time 
tests  and  rules  for  different  industries  or 
types  of  employers  would  increase  the 
complexity  of  the  regulation  without 
appreciable  benefit  in  achieving  the 
purposes  of  the  program.  The 
employer's  option  of  timely  filing  an 
LCA  for  the  location  should  alleviate 
any  "burdens"  which  might  otherwise 
argue  for  special  rules  or  exceptions  for 
certain  industries. 

One  commenter  (ACIP)  suggested  that 
the  regulation  should  authorize 
employers  to  use  a  "national  LCA  ' 
which  would  permit  free  movement  of 
H-lB  workers  to  any  and  all  worksites 
around  the  country  without  the  need  to 
monitor  the  number  of  workdays  at  any 
particular  worksites.  According  to  ACIP, 
some  employers  pay  a  wage  which  is 
greater  than  the  prevailing  wage  in  any 
part  of  the  country,  as  measured  by  the 
OES  survey,  the  source  of  prevailing 
wage  determinations  issued  by  the 
Employment  Service,  or  other 
published,  nationwide  data  sources,  so 
that  their  placements  of  H-lB  workers 
at  any  worksites  (whether  temporarily 
or  permanently)  would  have  no  adverse 
impact  on  local  wages.  Since  this 
concept  of  a  "national  LCA"  was  not  set 
forth  for  notice  and  comment  in  the 
NPRM,  the  Department  cannot  consider 
the  matter  for  purposes  of  the  Interim 
Final  Rule.  However,  the  Department  is 
of  the  view  that  the  concept  warrants 
consideration.  The  Department, 
therefore,  proposes  it  here  for  comment 
and  possible  inclusion  in  the  Final  Rule. 
In  particular,  the  Department  seeks 
comments  cis  to  whether  such  an  LCA 
would  be  feasible  under  the  statutory 
scheme,  and  also  seeks  information  and 
suggestions  as  to  how  such  an  LCA 
would  address  each  of  the  statutorily- 
prescribed  attestation  elements  (e.g., 
collective  bargaining  notice  or  worksite 
notice;  local  prevailing  wage  rates; 
strike/lockout). 

The  Department  wishes  to  emphasize 
that  it  considers  the  various  components 
of  the  short-term  placement  rule  to  be 
non-severable.  After  the  injunction  was 
issued  by  the  court  in  NAM,  some 
confusion  arose  concerning  the  effect  of 
the  injunction — i.e.,  whether  short-term 
placements  were  permitted  without  any 
time  restriction,  or  whether  employers 
would  be  required  to  place  H-lB 
workers  only  at  worksites  in  areas  of 


employment  with  certified  LCAs.  The 
Department  has  approached  this  matter 
on  a  case-by-case  basis,  taking  into 
account  the  confusion  created  by  the 
NAM  decision.  However,  with  the 
issuance  of  this  Interim  Final  Rule,  the 
Department  considers  all  such 
confusion  to  have  been  dispelled. 
Therefore,  the  Department  cautions 
employers  that — except  in  accordance 
with  the  strict  requirements  of  the  short- 
term  placement  option — the  H-lB 
provisions  of  the  INA  and  the 
Department's  regulations  require  that  an 
LCA  be  filed  for  any  and  all  worksites 
where  H-lB  workers  are  employed. 
Violations  of  any  of  the  provisions  of 
the  short-term  placement  option  will 
result  in  its  inapplicability  in  its 
entirety. 

i.  When  Is  the  Short-Term  Placement 
Option  Available?  (§655.735) 

As  explained  in  the  NPRM,  the  short- 
term  placement  option  would  be 
available  only  when  an  employer  wants 
to  send  its  H-lB  worker(s)  who  are 
already  in  the  United  States  under  an 
H-lB  petition  supported  by  an  LCA 
filed  by  the  employer  to  a  new  worksit§ 
which  is  in  an  area  of  employment  for 
which  the  employer  does  not  have  an 
LCA  in  effect  for  the  occupation.  After 
the  90-workday  limit  is  reached  by  any 
one  H-lB  worker,  the  short-term 
placement  option  would  no  longer  be 
available  for  any  H-lB  worker{s)  for  any 
worksite  in  that  area  of  employment;  the 
employer  would  be  required  to  have  an 
LCA  in  effect  for  the  new  area  and  to  be 
in  full  compliance  with  all  the  LCA 
requirements.  The  NPRM  explained  that 
the  short-term  placement  option  would 
not  be  available  where  the  H-lB  worker 
has  just  arrived  in  the  United  States  (or 
has  adjusted  status),  in  which  case  the 
worker  must  be  placed  at  a  place  of 
employment  listed  on  the  LCA 
supporting  the  H-lB  petition  for  the 
worker.  In  addition,  the  short-term 
placement  option  would  not  be 
available  where  the  employer  is  moving 
its  H-lB  worker{s)  among  worksites  in 
one  or  more  areas  covered  by  valid 
LCAs;  the  worker(s)  would  be  subject  to 
the  requirements  of  those  LCAs  {e.g., 
notice,  prevailing  wage,  non- 
displacement  for  dependent  employers) 
that  cover  those  worksites.  For  example, 
as  the  NPRM  explained,  the  short-term 
placement  option  cannot  be  used  where 
the  employer  has  an  LCA  in  effect  for  an 
area  of  employment  in  order  to  avoid 
"overcrowding"  the  LCA  with  H-lB 
workers.  As  a  matter  of  enforcement 
discretion  in  determining  whether  a 
violation  exists  in  an  "overcrowded" 
LCA  situation,  the  Department  will  look 
at  all  the  facts  and  circumstances  in 


order  to  determine  whether  the 
employer  is  acting  in  good  faith  to 
assure  compliance  with  the  program, 
including  taking  steps  to  file  new 
LCA{s)  and  rectify  the  overfilling  of  the 
numerical  limitation  specified  by  the 
employer  itself  on  the  initial  LCA(s). 

The  Department  received  three 
comments  addressing  the  specifics  of 
the  availability  of  the  short-term 
placement  option.  ACIP  commended  the 
Department  for  demonstrating  flexibility 
and  for  clarifying  that  an  employer  may 
file  LCAs  with  multiple,  open  slots  and 
use  those  slots  for  roving  employees. 
However,  ACIP  sought  clarification  that 
short-term  placements  under  the  90- 
workday  nde  do  not  "fill"  an  open  LCA 
slot.  ACEP  also  sought  clarification  of 
the  NPRM  discussion  of  the  temporary 
placement  of  H-lB  workers 
"overfilling"  a  valid  LCA,  particularly 
concerning  the  Department's  use  of 
enforcement  discretion  in  such 
situations.  ACIP  suggested  that,  due  to 
the  lengthy  processing  time  of  LCAs,  the 
Department  should  permit  the  employer 
to  "overfill"  an  LCA.  The  second 
commenter,  ITAA,  stated  that,  in  its 
view,  the  Department's  past  practice 
was  to  ignore  "LCA  overcrowding"  if 
the  employer  met  the  notice  and  wage 
requirements  for  each  worker  at  the  site. 
ITAA  observed  that,  under  the  proposed 
regulation,  the  Department  stated  an 
intention  to  use  its  enforcement 
authority  and  cite  violations  for  "LCA 
overcrowding"  if  the  number  of  H-lBs 
"significantly  exceeds"  the  number  of 
openings  listed  on  the  LCA.  ITAA 
anticipated  that  DOL  would  assess 
penalties  for  "misrepresenting  a 
material  fact"  or  a  "substantial  failure" 
to  accurately  list  the  information  on  the 
LCA.  Therefore,  ITAA  requested  a 
definition  of  "significant"  overcrowding 
of  the  LCA.  The  third  commenter. 
Latour,  suggested  that  the  Department 
be  flexible  regarding  "overfilled"  LCAs 
and  consider  employers'  explanations  in 
those  situations  where  the  "overfill"  is 
significant. 

As  for  the  concerns  of  the  commenters 
regarding  the  potential  use  of  the  short- 
term  placement  option  to  deal  with 
situations  of  "overcrowded"  or 
"overfilled"  LCAs,  the  Department 
points  out  that  the  statute  expressly 
requires  that  the  employer's  LCA 
"speciflyj  the  number  of  workers 
sought,"  and  further  provides  that  a 
substantial  failure  to  comply  with  this 
requirement  can  result  in  the 
assessment  of  a  $1,000  civil  money 
penalty  and  one-year  debarment  (8 
U.S.C.  212(n)(l)(D)  and  212(n)(2)(C)(i)). 
The  nimiber  of  H-lB  workers  taking 
jobs  in  a  local  labor  market  is  a  matter 
which  Congress  obviously  considers  to 


be  significant,  and  the  Department 
caimot  set  aside  the  statutory 
requirement  that  the  employer 
accurately  attest  to  this  specific 
information.  The  Department  is  not 
aware  of  serious  problems  concerning 
overcrowded  LCAs  since  the  H-lB 
program's  inception.  Thus,  the 
Department  has  used,  and  will  continue 
to  use,  a  rule  of  reason  in  assessing  such 
situations;  violations  will  not  be  cited  as 
long  as  the  employer  is  showing  good 
faith  and  is  taking  steps  to  come  into 
compliance.  The  determination  would 
necessarily  be  made  on  a  case-by-case 
basis,  and  it  is  not  feasible  to  issue 
bright-line  rules  such  as  some  particular 
degree  of  overcrowding  which  would  be 
tolerable. 

With  respect  to  the  query  as  to 
whether  the  use  of  the  short-term 
placement  option  would  affect  the 
"overcrowding"  determination,  the 
Department  emphasizes  that  where  an 
LCA  is  in  effect,  the  short-term 
placement  option  is  simply  not 
applicable.  The  LCA's  terms — including 
its  specification  of  the  number  of  H-lB 
workers  to  be  employed  in  the  area — 
are  binding  on  the  employer,  except 
with  respect  to  an  H-lB  worker  who 
moves  into  and  out  of  the  area  without 
establishing  a  "worksite"  there  (see 
IV.O.l.b,  below). 

ii.  What  Are  the  Standards  for  Payment 
of  the  H-lB  Worker's  Travel  Expenses 
Under  the  Short-Term  Placement 
Option?  (§  655.735(b)(3).  Previously  Set 
Forth  in  Appendix  B.  Section  a) 

A  component  of  the  proposed  short- 
term  placement  option  is  the 
requirement  that  employers  who  wish  to 
avail  themselves  of  this  option  pay 
travel-related  expenses  at  a  level  at  least 
equal  to  the  rate  prescribed  for  Federal 
Government  employees  on  travel  or 
temporary  assignment,  as  set  out  in  the 
General  Services  Administration  (GSA) 
regulations.  The  NPRM  explained  that 
the  GSA  standards  were  used  as  a 
benchmark  because  the  Department 
believes  that  some  basic,  universally 
available  measures  are  needed,  and 
because  the  GSA  standards  (based  on 
surveys  of  travel  costs)  are  appropriate 
for  this  purpose.  The  NPRM  proposed  to 
modify  the  provisions  in  the  current 
Final  Rule  (enjoined  by  NAM),  so  as  to 
better  explain  the  uses  of  the  GSA 
standards  (e.g.,  no  payment  to  the 
worker  for  lodging  would  be  required 
where  the  worker  actually  incurs  no 
lodging  costs). 

The  nine  commenters  on  this 
proposal  (ACIP.  AILA,  Cowan  &  Miller, 
Hammond  &  Associates.  Intel.  ITAA. 
Latour,  Rubin  &  Dombaum.  White 
Consolidated  Industries)  were 
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undiiiiTiiHis  in  their  oppositmn  to  a 
regulation  that  would  rtMiuirt'  fniplovers 
to  have  separate  tra\ei  reimbursement 
standards  for  H-lB  workers  than  for 
other  employees.  These  commenters 
suggested  that  the  standard  for  H- 1 B 
workers,  like  all  other  workers,  should 
be  reimbursement  for  actual  expenses 
incurred  while  on  travel. 

The  Department  has  fully  considered 
these  comments,  as  well  as  its  own  post- 
.VAV/ enforcement  e,\perience.  During 
the  post-.VAV/  period,  when  the 
regulation  has  been  enjoined,  the 
Department  has  been  enforcing  actual 
expense  reimbursement  for  all  H-lB 
business  travelers.  In  these  enforcement 
proceedings,  the  Department  has  not 
encountered  problems  pertaining  to 
abusive  practices  or  difficulties  in  proof 
of  actual  expenses,  since  it  has  found 
that  employers  in  fact  keep  a  record  of 
expenses  as  a  prudent  business  practice 
Therefore,  the  Department  is  adopting 
the  commenters'  recommendation.  The 
regulation  is  modified  in  this  Interim 
Final  Rule  to  specify  that  employers 
who  use  the  short-term  placement 
option  must  reimburse  H-lB  workers 
for  the  actual  expenses  incurred  during 
their  short-term  placement.  In  those  rare 
instances  where  the  employer,  in  an 
enforcement  action  by  DOL.  is  unable  to 
demonstrate  the  actual  expenses 
incurred,  the  Department  will  use  the 
GSA  standards  to  determine  whether 
the  reimbursement  was  sufficient  and  to 
assess  back  wages  if  appropriate 

b.  What  Constitutes  an  H-lB  Worker's 
"Worksite  "  or  'Place  of  Employment" 
for  Purposes  of  the  Employer's 
Obligations  Under  the  Program:"  (NPRM 
Section  PI)  (§655.715) 

The  H-lB  program's  requirements 
largely  focus  on  the  H-lB  worker's 

"place  of  employment"  or  "worksite"' 
That  location  controls  the  prevailing 
wage  determination,  identifies  where 
the  employer  must  provide  notice  to 
workers,  and  specifies  the  scope  of  the 
strike/lockout  prohibition  A  location 
which  is  not  a  worksite,  on  the  other 
hand,  would  not  trigger  those 
requirements,  even  if  the  H-lB  worker 
were  at  that  location  in  the  course  of  the 
performance  of  job  duties.  The  NPRM 
echoed  the  previous  rules  issued  under 
this  program  at  ^655.715.  which  define 

■place  of  employment"  as  "the  worksite 
or  physical  location  where  the  work  is 
actually  performed   "  However,  the 
NPRM  provided  further  interpretation  of 
this  term  (as  part  of  proposed  Appendix 
B  tn  Subpart  H  of  the  regulations),  in  an 
effort  to  better  inform  the  users  of  the 
program  and  to  alleviate  some  apparent 
confusion  on  this  matter. 


The  proposed  guidance  was  in 
response  to  some  emplovers'  concern 
that  a  strict  or  literal  application  of  the 
■plai  e  of  employment"/"worksite" 
definition  c:ould  lead  to  absurd  and/or 
hur<lensome  compliance  requirements 
with  regard  to  the  employer's  obligation 
of  providing  required  notice  and 
adjusting  the  H-lB  worker's  wages  to 
compiv  with  different  prevailing  wages 
for  work  at  various  locations.  Employers 
raised  questions  regarding  whether  the 
"worksite  "  definition  would  be 
applicable  (thus  either  causing  the 
worker's  time  at  that  location  to  be 
counted  towards  the  90-workday 
ceiling,  or  triggering  compliance 
obligations  under  an  LCA  covering  that 
location)  where  an  H-lB  worker  has  a 
business  lunch  at  a  Ificai  restaurant,  or 
appears  as  a  witness  in  a  court,  or 
attends  a  training  .seminar  at  an  out-of- 
town  hotel. 

The  NPRM.  in  Appendix  B,  proposed 
that  the  term  "place  of  employment"  or 
"worksite  "  does  not  include  any 
location  where  either  of  two  criteria  is 
satisfied: 

1.  An  H-lB  worker  who  is  stationed 
and  regularly  works  at  one  location  is 
temporarily  at  another  location  for  a 
particular  individual  or  employer- 
required  developmental  activity  such  as 
a  management  conference,  a  staff 
seminar,  or  a  formal  training  course 
(other  than  "on-the-job-training"  at  a 
location  where  the  employee  is 
stationed  and  regularly  works).  For  the 
H-lB  worker  participating  in  such 
activities,  the  location  of  the  function 
would  not  be  considered  a  "place  of 
employment  "  or  'worksite."  and  such 
location — whether  owned  or  controlled 
by  the  employer  or  by  a  third  party — 
would  not  invoke  H-lB  program 
requirements  with  regard  to  that  worker 
at  that  location.  However,  if  the 
employer  uses  H-lB  nonimmigrants  as 
instructors  or  resource  or  support  staff 
who  continuously  or  regularly  perform 
their  duties  at  such  locations,  the 
locations  would  be  "places  of 
employment  "  or  "worksites"  for  any 
such  workers  and.  thus,  would  be 
subject  to  H-lB  program  requirements 
with  regard  to  these  workers. 

2.  The  H-lB  worker's  presence  at  that 
location  satisfies  three  requirements 
regarding  the  nature  and  duration  of  the 
worker's  job  functions  there — 

.1.  The  nature  and  duration  of  the  H- 
1 B  worker's  presence  at  the  location  is 
due  to  the  fact  that  either  the  H-lB 
worker's  job  is  by  nature  peripatetic,  in 
that  the  normal  duties  of  the  workers 
occupation  (rather  than  the  nature  or  the 
employer's  business)  require  frequent 
travel  (local  or  non-local)  from  location 
to  location,  or  the  H-lB  worker  spends 


most  of  the  time  working  at  one  location 
but  occasionally  travels  for  short 
periods  to  other  locations:  and 

b.  The  H-lB  worker's  presence  at  the 
locations  to  which  the  worker  travels 
from  the  "home"  worksite  is  on  a 
casual,  short-term  basis,  which  can  be 
recurring  but  not  excessive  {i.e..  not 
exceeding  five  consecutive  workdays  for 
any  one  visit);  and 

c.  The  H-lB  worker  is  not  at  the 
location  to  perform  work  in  an 
occupation  in  which  workers  are  on 
strike  or  lockout. 

The  NPRM  provided  examples  to 
illustrate  these  criteria,  and  explained 
that  for  an  H-lB  worker  who  performs 
work  at  a  location  which  is  a  non- 
worksite  (under  either  criterion  1  or 
criterion  2),  the  "place  of  employment" 
or  "worksite"  for  purposes  of  notice, 
prevailing  wage  and  working  conditions 
is  the  worker's  home  base  or  regular 
work  location.  Further,  the  NPRM  stated 
that,  in  applying  this  interpretation  of 
"place  of  employment"  or  "worksite," 
the  Department  will  look  carefully  at 
any  situations  which  appear  to  be 
contrived  or  abusive,  such  as  where  the 
H-lB  worker's  purported  "place  of 
employment"  is  a  location  other  than 
where  the  worker  spends  most  of  his/ 
her  time,  or  where  the  purported  "area 
of  employment"  does  not  include  the 
location(s)  where  the  worker  spends 
most  of  his/her  time. 

The  Department  received  nine 
comments  on  the  NPRM  "worksite"/ 
"place  of  employment"  proposal. 

Several  commenters  addressed  the 
general  matter  of  whether  the  proposed 
Appendix  B  guidance  was  appropriate. 
Senators  Abraham  and  Graham  and 
Oracle  remarked  that  "place  of 
employment"  is  a  term  with  a  plain 
meaning  (in  their  view,  the  location 
where  the  individual  is  employed);  they 
stated  that,  in  modern  commerce, 
workers  employed  in  one  location 
frequently  must  travel  to  other  locations 
to  perform  their  duties  and  that,  when 
they  do  so,  they  are  not  employed  there 
but  are  merely  visiting.  Rapidigm.  a 
staffing  firm,  requested  a  clearer 
definitioi      .  "worksite,"  and  asked 
whether  tiie  amount  of  time  spent  at  a 
loc:ation  is  the  only  factor,  regardless  of 
the  nature  of  the  work  or  who  has 
control  or  supervision  of  the  worker. 
AILA  urged  that  the  proposed  Appendix 
B  be  dropped  because,  in  its  view,  it 
creates  an  absurd  result  and  is 
"micromanagement"  by  the  Department. 

A  number  of  commenters  (ACIP,  Intel. 
ITAA.  Latour,  Godward)  expressed  their 
approval  of  the  Department's 
recognition  that  not  all  activities 
engaged  in  by  a  worker  occur  at  a 
"worksite.  "  However,  some  commenters 


were  dissatisfied  with  the  NPRM's 
proposal  of  five  consecutive  workdays 
as  the  te.st  for  a  "casual,  short-term"  stay 
for  purposes  of  a  non-worksite  visit  by 
an  H-lB  worker.  ACIP,  Intel  and  ITAA 
stated  that  this  standard  is  overly 
restrictive  and  unrealistic.  ACIP 
suggested  that  the  Department  should 
not  be  concerned  with  the  length  of 
stay,  as  long  as  the  worker  is  engaged  in 
non-worksite  activities;  ACIP 
recommended  that,  if  a  duration-of-stay 
standard  was  adopted,  it  should  be  10 
workdays  at  least.  ITAA  expressed  a 
similar  view  that  "casual,  short-term 
basis  "  should  be  defined  to  include 
visits  of  up  tolO  consecutive  work  days 
to  accommodate  training  courses, 
business  seminars,  and  other  events 
which  may  last  between  five  and  10 
days.  Intel  recommended  that  the  focus 
should  be  on  the  purpose  of  the  trip, 
rather  than  on  the  length  of  stay. 

The  Department  seeks  to  achieve  the 
purposes  of  the  Act  which  focuses  its 
protections  for  workers  on  the  "place  of 
employment,"  while  accommodating 
the  legitimate  needs  of  employers  using 
the  H-lB  program.  The  regulation,  since 
the  inception  of  the  program,  has 
recognized  that  the  identification  of  the 
"place  of  employment"  cannot  be 
merely  a  matter  of  the  employer's 
designation,  since  that  approach  would 
not  serve  the  purposes  of  protecting 
workers'  prevailing  wages  and  other 
rights.  Instead,  the  regulation  identifies 
the  "place  of  employment"  by  looking 
to  the  activities  of  the  H-lB  worker, 
defining  "place  of  employment"  as  "the 
worksite  or  physical  location  where  the 
work  is  actually  performed"  (20  CFR 
655.715).  However,  the  Department  has 
determined  that  the  regulation  must 
afford  reasonable  flexibility  so  as  to  take 
into  account  the  common  practices  of 
emplovers  whose  workers  may  have 
more  than  one  "place  of  employment" 
over  a  period  of  time  or,  who  may 
perform  duties  at  various  locations 
which  should  not,  for  practical  reasons, 
be  characterized  as  "places  of 
employment."  In  this  regard,  the 
Department  shares  the  view  of  those 
commenters  who  observed  that  workers 
may  legitimately  "visit"  locations  to 
perform  job  duties  without  in  all 
circumstances  making  those  locations 
into  'places  of  employment"  for 
purposes  of  the  H-lB  program. 

After  consideration  of  all  the 
comments,  the  Department  has 
concluded  that  the  five  cumulative 
workdays  standard  is  a  reasonable  and 
appropriate  measure  of  a  casual,  short- 
term  "visit"  where  a  worker's  job  is  by 
its  nature  peripatetic.  A  full,  ordinary 
workweek  of  five  days  is,  in  the 
Department's  view,  a  practical  and 


reasonable  measurement  of  a  business 
"visit"  by  a  worker  performing  job 
duties.  Further,  the  worker  may  make 
recurring,  short  "visits"  to  the  location, 
in  order  to  perform  job  duties.  On  the 
other  hamd,  the  Department  believes 
that  more  flexibility  is  appropriate  for  a 
worker  who  spends  most  of  his  or  her 
time  at  one  location  but  occasionally 
travels  for  short  periods  to  other 
locations.  Under  these  circumstances, 
the  Department  believes  that  a  duration 
of  up  to  10  workdays  is  appropriate.  The 
Interim  Final  Rule  is  modified 
accordingly. 

With  regard  to  the  concern  of  some 
commenters  that  a  five-workdays  time 
frame  would  be  unrealistic  for 
developmental  activities  such  as 
training  and  business  seminars,  the 
Department  points  out  that  there  is.  in 
fact,  no  time  frame  for  developmental 
activities.  Such  activities  are 
specifically  addressed  under  criterion  1 
rather  than  under  criterion  2.  which 
contains  the  business  "visit"  concept. 

Finally,  based  on  considerations  of 
clarity  and  ease  of  use  of  the 
regulations,  the  Department  has 
determined  that  the  criteria  for 
distinguishing  between  a  worksite  and  a 
non-worksite  should  be  included  in  the 
regulatory  text  which  defines  the 
statutorv'  term  "place  of  employment." 
Thus,  in  this  Interim  Final  Rule,  this 
material  appears  in  the  regulation  at 
§655.715.  rather  than  in  Appendix  B  as 
proposed. 

c.  Under  What  Circumstances  May  an 
H-lB  Worker  "Rove"  or  "Float"  From 
His/Her  "Home  Base"  Worksite?  (NPRM 
Section  P. 2  and  Proposed  Appendix  B, 
section  b) 

The  statute  and  regulations  do  not 
permit  the  employment  of  H-lB 
workers  as  "roving  "  or  ""floating" 
employees  for  whom  no  particular  LCA. 
and  thus  no  specific  set  of  LCA 
requirements,  would  be  applicable. 
However,  as  explained  in  the  NPRM.  the 
Department  recognizes  that  some 
emplovers  need  to  move  their  H-lB 
workers  from  place  to  place  in  order  to 
meet  the  needs  of  clients  or  to  respond 
to  business  problems  and  opportunities. 
This  practice  of  moving  H-lB  workers 
is  sometimes  described  as  having  the 
workers  "rove"  or  "float"  from  a  '"home 
base"  worksite.  To  assist  employers  in 
understanding  how  this  practice  can  be 
accommodated  under  the  program. 
Appendix  B  of  the  NPRM  proposed 
guidance  concerning  the  three 
circumstances  in  which  an  H-lB  worker 
could  legitimately  "rove"  or  "float" 
from  his/her  home  base  worksite  to 
perform  job  duties  at  some  other 
location.  This  guidance,  like  the  other 


provisions  of  proposed  Appendix  B, 
was  initially  developed  as  interpretive 
guidance  that  the  Department  had 
planned  to  issue  independently  of  the 
regulations. 

The  Department  received  two 
comments  on  its  proposed  guidance 

AILA  urged  that  the  Appendix  B 
guidance  be  dropped,  because  it 
considered  both  the  "rove"/"float" 
discussion  and  the  interpretation  of 
"worksite"  to  be  attempts  by  the 
Department  "to  micromanage 
employers'  commerce"  through 
"peculiar  workplace  rules." 

ITAA  requested  clarification 
concerning  the  interface  between  the 
Department  and  INS  policies  concerning 
when  an  LCA  for  a  "new"  area  of 
employment  may  be  substituted  for  the 
"original  "  LCA,  and  whether  such  a 
substitution  would  require  the  filing  of 
a  new  petition.  The  Department 
recognizes  that  employers  need  clarity 
regarding  this  matter,  and  will  consult 
with  the  INS  with  the  intention  of 
providing  official,  coordinated 
guidance. 

The  Department  has  concluded,  upon 
further  review,  that  incorporation  of  the 
interpretive  guidance  in  proposed 
Appendix  B.  section  b.  into  the 
regulation  is  not  necessarv'  or 
appropriate  at  this  time.  The 
Department  plans  to  issue  separate 
interpretive  guidance  explaining  the 
inter-relationship  between  the  various 
provisions  regarding  employment  of 
H-lB  nonimmigrant  workers  outside  of 
their  home  work  station. 

2.  What  Are  an  Employer's  Wage 
Obligations  for  an  H-lB  Worker's 

"Nonproductive  Time"?  (See  IV'. H. 
Above) 

3.  What  Are  the  Guidelines  for 
Determining  and  Documenting  the 
Employer's  "Actual  Wage"?  (Appendix 
A  to  Subpart  H) 

Section  212(n)(l)(A){i)(I)  of  the  INA  as 
amended  bv  the  Immigration  Act  of 
1990  (IMMACT  90)  and  the 
Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991  (MTINA)  requires 
that  an  employer  seeking  to  employ  H- 
IB  nonimmigrants  agree  that  it  will  pay 
the  nonimmigrants  at  least  the  higher  of 
the  prevailing  wage  or  the  "actual  wage 
level  paid  by  the  employer  to  all  other 
individuals  with  similar  experience  and 
qualifications  for  the  specific 
employment  in  question.  " 

In  explaining  the  amendments  to  the 
H-lB  program  made  by  MTINA.  Senator 
Reid  explained  Congress  intended 
"specific  employment  to  mean  the 
specific  position  held  by  the  H-lB 
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worker  at  the  pLcc  (if  employment." 
Furthermore,  by  'similar  experience 
and  qualification.s.  "  Congress  intended 
consideration  of  "experience, 
qualifications,  education,  job 
responsibility  and  fimction,  specialized 
knowledge,  and  other  such  legitimate 
factors"  137  Cong.  Rec.  S18243  (Nov. 
26.  1991). 

The  Department's  regulations 
explaining  the  "actual  wage" 
requirement,  as  amended  in  1992  and 
1994,  pr(n  ideal  ^  655.731(a)(1)  that  in 
determining  the  actual  wage,  employers 
may  take  into  consideration  experience, 
qualifications,  education,  job 
responsibility  and  function,  specialized 
knowledge,  and  other  legitimate 
business  factors.  Legitimate  business 
factors  are  "those  that  it  is  reasonable  to 
conclude  are  necessarv'  because  the\ 
conform  to  recognized  principles  or  c:an 
be  demonstrated  by  accepted  rules  and 
standards."  The  actual  wage  is  the 
amount  paid  to  other  employees  with 
substantially  similar  experience  and 
qualifications  with  substantially  the 
same  duties  and  responsibilities,  or  if 
there  are  no  such  employees,  the  wage 
paid  the  H-lB  nonimmigrant.  In 
addition,  the  regulation  requires  that 
adjustments  such  as  cost  of  living 
increases  or  other  periodic  adjustments, 
higher  entry  rate  due  to  market 
conditions,  or  the  employee  moving  into 
a  more  advanced  level  of  the 
occupation,  be  provided  to  H-lB 
nonimmigrants  where  the  employer's 
pay  system  or  scale  provides  for  such 
adjustments  during  the  LCA. 

The  regulations  further  provide  at 
§  655.731(b)(2)  that  the  employer  shall 
retain  documentation  specifying  the 
basis  it  used  to  establish  the  actual 
wage.  ;.f?..  showing  how  the  wage  for  the 
H-lB  worker  relates  to  the  wages  paid 
other  individuals  with  similar 
experience  and  qualifications  for  the 
specific  employment  at  the  place  of 
employment.  The  documentation  is  also 
required  to  show  that  after  any 
adjustments  in  the  employer's  pay 
system  or  scale,  the  wage  paid  is  at  least 
the  greater  of  the  adjusted  actual  wage 
or  the  prevailing  wage.  In  addition,  the 
regulations  provide  at  *}  655.760(a)(3) 
that  the  public  access  file  shall  contain 
"[a|  full.  ( lear  explanation  of  the  system 
that  the  employer  used  to  set  the  actual 
wage'  *    *    *.  including  anv  periodic 
increases  which  the  system  may 
provide,*    *    *"  This  explanation  may 
be  in  the  form  of  a  memorandum 
summarizing  the  system,  or  a  copy  of 
the  pay  system  or  scale.  Payroll  records 
do  not  need  to  be  in  the  public  access 
file,  but  are  required  to  be  made 
available  to  the  Department  in  an 
enforcement  action. 


The  Department  initially  offered 
guidance  on  factors  to  be  considered  in 
nidkiiii;  this  determination,  with 
examples,  in  the  preamble  to  the  Interim 
Final  Rule  of  Ianuar\'  13.  1992  (57  FR 
I,'!  19)  This  guidance,  in  modified  form, 
was  published  as  Appendix  A  to 
Subpart  H  in  the  Final  Rule  of  December 
20.  1994  (59  FR  65671)  In  addition  to 
the  examples  set  forth  in  the  preamble 
to  the  \9H2  Interim  Final  Rule, 
Appendix  A  provided  that  the  employer 
may  take  into  consideration  ■objective 
standards."  and  must  "have  and 
(hu.ument  an  objective  system  used  to 
determine  the  wages  of  non-H-lB 
workers."  The  Appendix  further 
provided  that  the  explanation  of  the 
wage  system  in  the  public  access  file 
'must  be  sufficiently  detailed  to  enable 
a  third  party  to  apply  the  system  to 
arrive  at  the  actual  wage  rate  computed 
by  the  employer  for  any  H-lB 
nonimmigrant."  The  portions  of 
Appendix  A  relating  to  an  objective 
wage  system  were  enjoined  by  the  court 
in  NAM,  for  lack  of  prior  notice  and 
comment.  In  the  meantime,  the 
"Appendix  A"  guidance  was 
republished  for  public  comment  in  the 
Proposed  Rule  dated  October  31,  1995 
(60  FR  55339). 

The  Department  republished 
Appendix  A  for  further  notice  and 
comment  in  the  1999  .NPRM,  as 
modified  to  include  job  performance 
among  the  legitimate  business  factors 
which  may  be  taken  into  consideration. 
The  underlying  regulatory  provisions  at 
^!^655.731(a)(l),  655. 731(b)(2).  and 
655.760(a)(3)  were  not  open  for  notice 
and  comment.  The  preamble  explained 
that  under  Appendix  A  as  proposed,  the 
employer  would  not  be  required  to 
create  or  to  document  an  elaborate 
"step  "  or  "grid"  type  pay  system,  or  any 
other  complex,  rigid  system.  Rather,  the 
employer's  actual  wage  system  could 
take  into  consideration  any  objective, 
business-related  factors  relating  to 
experience,  qualifications,  education, 
specific  job  responsibilities  and 
functions,  job  perff)rmance.  specialized 
knowledge  and  other  business  factors. 
The  use  of  any  or  all  of  the  factors 
would  be  at  the  discretion  of  the 
employer  All  factors  used  in  the 
employer's  actual  wage  system  would 
need  to  be  applied  to  H-lB 
nonimmigr.int  workers  in  the  same, 
nondiscriminatory  manner  as  the  factors 
wduld  be  applied  to  US.  workers  in  the 
occupational  classification.  Further,  the 
preamble  explained  that  the  explanation 
of  the  actual  wage  system  in  the  public 
access  file  must  bi;  sufficiently  detailed 
to  enablt^  a  third  party  to  understand 
how  the  wage  system  would  apply  to  a 


particular  worker  and  "to  derive  a 
reasonably  accurate  understanding  of 
that  worker's  wage.  " 

The  Department  received  nine 
comments  on  proposed  Appendix  A  in 
the  1995  Proposed  Rule,  and  15 
(including  two  1995  commenters)  in 
response  to  the  1999  NPRM.  Most  1995 
and  1999  commenters  viewed  the 
Appendix  guidance  as  inconsistent  with 
the  INA  and  demonstrating  a  lack  of 
understanding  of  corporate  pay  systems. 
The  comments  focused  on  an 
employer's  responsibilities  in  making 
the  actual  wage  determination,  what 
factors  should  be  considered  in  making 
the  determination,  how  the  factors 
should  be  considered,  when  the  factors 
should  be  considered,  and  the 
documentation  required  to  enable  a 
third  party  to  apply  the  wage  system  to 
determine  the  actual  wage  rate. 

Senators  Abraham  ana  Graham,  the 
Congressional  commenters,  AILA  (in 
1995  and  1999  comments),  FHCRC. 
Hammond,  Network  Appliance,  Oracle. 
Rubin  &  Dornbaura,  Sun  Microsystems, 
the  Massachusetts  Institute  of 
Technology  (MIT)  (1995  comment)  and 
the  National  Association  of 
Manufacturers  (NAM)  (1995  comment) 
contended  that  the  INA  does  not 
require,  nor  did  Congress  intend,  that 
employers  be  required  to  create  and 
document  an  objective  wage  system  for 
their  U.S.  workers  to  meet  the 
requirement  to  pay  H-lB  workers  no 
less  than  the  greater  of  the  actual  or 
prevailing  wage.  AILA  indicated  further 
that  the  INA  requires  the  actual  wage  to 
be  paid  only  to  H-lB  workers,  and  does 
not  dictate  the  wages  of  U.S.  workers. 
NAM  indicated  that  this  requirement 
ignores  the  realities  of  how  businesses 
establish  salaries  and  epitomizes 
regulatory  overreach. 

Several  commenters  (AIL.^,  ACIP, 
Kirkpatrick  &  Lockhart,  Latour  and  Sun 
Microsystems)  disagreed  with  the 
Appendix  A  requirement  that  an 
employer  use  only  objective  factors  in 
determining  the  actual  wage  while 
others  offered  suggestions  on  factors  to 
be  considered.  Kirkpatrick  &  Lockhart 
indicated  that  by  limiting  this 
determination  to  objective  factors,  the 
Department  was  eliminating  an 
employer's  discretion  in  hiring  and 
ignoring  the  reality  that  subjective  as 
well  as  objective  factors  are  evaluated  in 
compensating  employees  in  the 
corporate  world.  Frost  &  [acobs  (1995 
comment)  suggested  that  the 
Department  include  "performance 
level""  as  a  legitimate  business  factor  in 
determining  actual  wage.  ITAA  agreed 
with  the  Department"s  addition  of  "job 
performance"  as  an  acceptable  business 
factor  in  the  January  5,  1999  NPRM. 


After  carefully  considering  all  the 
comments,  the  Department  has' 
concluded  that  Appendix  A — which 
was  created  in  response  to  employers' 
requests  for  technical  guidance — has  not 
served  its  intended  purpose  euid  has, 
instead,  caused  some  confusion.  The 
Department  has,  therefore,  decided  that 
Appendix  A  will  not  be  included  in  the 
Interim  Final  Rule.  The  controlling 
standards  for  determining  and 
documenting  an  employee's  "actual 
wage  "  are  contained  in  the  current 
regulation,  20  CFR  655.731(a)(1). 
655.731(b)(2),  and  655.760(a)(3)  (none  of 
which  were  opened  for  comment  in  the 
NPRM).  If  the  need  arises  in  the  future, 
the  Department,  as  appropriate,  will 
provide  compliance  advice  or  technical 
assistance  further  explaining  the  current 
regulation. 

The  commenters'  reactions  to  the 
proposed  Appendix  A  are  based,  in 
large  part,  on  a  lack  of  understanding  of 
the  fact  that  the  Department's 
regulations  (20  CFR  655.731(a)(1), 
655.731(b)(2).  and  655.760(a)(3))— 
which  the  proposed  Appendix  A  was 
intended  to  explain  and  clarify — do  not 
direct  employers  to  develop  a  special 
corporate-wide  wage  system  specifically 
to  support  the  employment  of  H-lB 
nonimmigrants.  The  Department  agrees 
with  the  commenters  that  section 
212(n)(l)(A)((i)(I)ofthe  INA  does  not 
require  an  employer  seeking  H-lB 
nonimmigrants  to  create  an  objective 
wage  system  for  its  U.S.  and  H-lB 
workers.  The  Department  is  imposing 
no  obligation  to  create  such  a  system. 

Section  655.760(a)(3)  requires  that  the 
factors  used  be  legitimate  business 
factors  such  as  experience, 
qualifications,  education,  specific  job 
responsibilities  and  functions, 
specialized  knowledge,  and  job 
performance.  The  use  of  any  or  all  of 
these  factors  is  at  the  discretion  of  the 
employer.  Whatever  factors  are  used  in 
the  employer's  actual  wage  system  must 
be  applied  to  H-lB  nonimmigrant 
workers  in  the  same,  nondiscriminatory 
manner  that  they  are  applied  to  U.S. 
workers.  Furthermore,  the  factors 
applied  must  relate  to  the  statutory 
standard,  i.e..  the  workers'  experience, 
qualifications,  and  job  duties. 
Accordingly,  it  is  the  Department's 
position  that  an  employer  may  not 
differentiate  between  the  pay  of  H-lB 
and  U.S.  workers  based  on  market 
forces,  such  as  the  lowest  wage  a  worker 
is  willing  to  accept.  Similarly,  it  is 
inappropriate  for  an  employer  to 
consider  factors  which  are  not  relevant 
to  the  job  and  which  are  not  imiformly 
applied  to  H-lB  and  U.S.  workers. 

"The  Appendix  A  guidelines  were 
drafted  under  the  presumption  that  all 


U.S.  businesses  use  wage  systems  to 
determine  professional  salaries  that 
consider  various  legitimate  business 
factors.  The  Department  drafted 
Appendix  A  to  limit  the  actual  wage 
determination  to  objective  legitimate 
business  factors  already  being  used  by 
the  employer  because  such  factors  could 
reasonably  be  used  by  the  Department 
in  its  enforcement  to  compare  H-lB 
nonimmigrant  and  U.S.  workers  in  the 
specific  employment  in  question. 
Although  the  Department  remains 
concerned  about  the  inherent  difficulty 
in  comparing  the  pay  of  workers  based 
on  subjective  factors,  it  is  persuaded 
that  some  subjective  factors,  such  as  an 
evaluation  of  performance  levels,  may 
be  legitimate  business  factors  used  in 
setting  the  actual  wage.  However, 
pursuant  to  §655. 760(a)(3).  the 
employer  continues  to  be  required  to 
describe  the  wage  system  it  used  to 
determine  the  actual  wage  paid  to  H-lB 
nonimmigrants. 

AILA  and  NAM  (1995  comments) 
disagreed  with  the  requirement  that  an 
employer  establish  the  actual  wage 
based  on  the  "occupation"  in  which  the 
H-lB  nonimmigrant  is  employed.  The 
commenters  stated  that  the  statute 
requires  that  H-lB  workers  be  paid  at 
least  (the  greater  of  the  prevailing  or) 
actual  wage  of  those  with  sim.ilar 
qualifications  and  experience  employed 
in  the  "specific  employment  "  in 
question,  a  smaller  group  than  dictated 
by  the  NPRM.  Therefore  AILA  suggested 
that  employers  should  be  required  to 
analyze  which  jobs  are  comparable  for 
actual  wage  purposes,  and  pay  the  H- 
IB  worker  at  least  as  much  as  the 
employees  in  those  jobs. 

The  Department  agrees  that  an 
employer  must  determine  which 
workers  are  the  subject  of  comparison 
with  the  H-lB  worker  in  order  to 
determine  the  actual  wage  required  to 
be  paid,  at  a  minimum,  to  the  H-lB 
worker.  The  Department  also  agrees  that 
the  appropriate  actual  wage 
determination  comparison  for  H-lB 
nonimmigrants  is  to  '"individuals  with 
similar  experience  and  qualifications  for 
the  specific  employment  in  question"" 
and  not  "occupation."'  However,  in 
many  circumstances  this  comparison 
can  only  be  made  if  the  Department  is 
able  to  review  the  employer's 
compensation  system  for  employees  in 
the  occupational  category,  since  the 
employer's  compensation  system  for 
other  employees  in  the  same  occupation 
bears  directly  on  determinations  of  the 
actual  wage  required  to  be  paid  for  the 
specific  employment  in  question. 

Intel  (1995  comments)  and  Microsoft 
(1995  comments)  suggested  that  the 
Department  allow  blanket  approval — as 


meeting  actual  wage  requirements — for 
large  employers  with  established  "total 
compensation"  wage  systems  which 
meet  certain  requirements  such  as 
executive  bonuses  and  profit  sharing 
supplements  to  base  salan.-.  The 
Department  disagrees  with  this 
suggestion  The  Department  is  charged 
with  enforcement  of  the  statutory 
requirement  that  the  employer  pay  the 
H-lB  worker(s)  the  higher  of  the  actual 
or  prevailing  wage.  Such  enforcement 
includes  a  determination  that  H-lB 
workers  have,  in  fact,  been  paid  at  least 
the  actual  wage  paid  to  other  w  orkers 
with  similar  experience  and 
qualifications  for  the  specific 
employment — a  determination  that  can 
only  be  made  through  an  examination  of 
the  application  of  the  employer's  actual 
wage  system  Furthermore,  it  would  be 
inappropriate  for  the  Department  to 
make  exceptions  for  large  employers; 
the  statute  indicates  no  Congressional 
intent  for  differing  obligations  for 
employers  depending  upon  the  size  of 
their  workforce  or  the  sophistication  or 
apparent  generosity  (J  their 
compensation  systems. 

AILA  (1995  comments)  and  NAM 
(1995  comments)  asked  how  the 
Department  can  determine  the  actual 
wage  in  the  absence  of  documentation 
by  using  an  u\erage  (as  stated  in  the 
preamble  to  the  1995  NPRM.  60  FR 
55341).  when  the  express  language  of 
the  regulation  is  that  the  actual  wage  is 
not  an  average.  AILA  recommended  that 
if  the  Department  is  allowed  to  use  an 
average  to  compute  the  actual  wage, 
employers  should  be  able  to  use  an 
average  as  well. 

The  Department  is  unable  to 
accommodate  the  recommendation  that 
employers  be  authorized  to  compute  the 
actual  wage  by  averaging  the  wages  paid 
to  employees.  As  stated  in  the  preamble 
to  the  1995  Proposed  Rule,  the  actual 
wage  is  not  an  average.  It  reflects 
application  of  an  employers  actual  pay 
system.  Use  of  the  average  by  the 
employer  would  not  satisfy  the  statutory 
requirement.  How'ever.  the  Department 
must  have  some  method  of  determining 
the  actual  wage  and  calculating  any 
back  wages  due  H-lB  workers  it  the 
employer  has  not  documented  and 
cannot  reconstruct  its  actual  wage 
system.  In  such  circumstances, 
averaging  the  wages  of  non-H-lB 
workers  may  be  an  enforcement  method 
of  last  resort.  The  Department  would 
identify  U.S.  workers  in  the  specific 
employment  in  question  with 
experience  and  qualifications  similar  to 
the  H-lB  nonimmigrant  and  average 
their  wages  to  determine  the  actual 
wage  back  wage  assessment. 
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ITAA  requested  that  an  employer  be 
permitted  tn  set  an  actual  wa^e  range  for 
a  particular  position,  even  if  some  H-lB 
workers  with  similar  skills  and 
education  make  more  than  others,  as 
long  as  the  workers  are  paid  within  the 
range  and  meet  the  prevailing  wage 
requirement. 

The  Department  agrees  that  an  artual 
wage  range  can  be  used  to  determine 
compliance  with  the  actual  wage 
requirement,  provided  the  employers 
methodology  in  assigning  wages  within 
the  range  is  based  on  acceptable, 
legitimate  business  factors  and  the 
methodology  is  applied  in  the  same 
manner  to  H-lB  nonimmigrants  and 
U.S  workers.  This  should  result  in  U.S 
workers  and  H-lB  workers  widi  similar 
skills  and  qualifications  being  paid  the 
same,  where  their  duties  and 
responsibilities  are  the  same. 

MIT  (1495  comments),  ,\IL,A  (1995 
comments).  NAM  (1995  comments). 
Microsoft  (1995  comments),  CBSI  (1995 
comments).  Intel,  and  Rubin  & 
Dornbaum  objected  tfi  the  requirement 
to  update  and  document  changes  to  the 
actual  wage  when  the  employer's  pay 
system  or  scale  provides  for  pav 
adjustments  during  the  validity  period 
of  the  LCA  Thev  stated  that  Section 
212(n)(l)(A)(i)  of  the  INA  directs  that 
the  required  wage  rate  determination  be 
"based  on  the  best  information  available 
as  of  the  time  of  filing  the  application;" 
thus  an  actual  wage  update  should  be 
required  only  at  the  time  of  filing  the 
LCA  AILA  further  stated  that  to  require 
constant  reconsideration  of  the  actual 
wage  (like  the  prevailing  wage)  would 
be  a  massive  burden  on  employers 
which  Congress  did  not  intend  to 
impose 

The  Department  notes  that  the  INA 
language  referred  to  in  the  comments 
was  included  in  the  Miscellaneous  and 
Technical  Immigration  and 
Naturalization  .\mendments  of  1991 
(MTINA).  Public  Law  102-232.  105  Stat 
1733.  and  refers  to  the  sources  of  wage 
information  ("the  best  information 
available")  that  an  employer  mav  use 
when  reporting  the  appropriate  wage  on 
its  LCA.  137  Cong.  Rec  S18243  (Nov 
26,  1991)  (Statement  of  Senator 
Simpson)  As  Senator  Simpson  stated, 
with  the  enactment  of  MTINA. 
employers  were  no  longer  required  "to 
use  any  specific  methodology  to 
determine  that  the  alien's  wage 
complies  with  the  wage  requirements  of 
the  Act  and  may  utilize  a  State  agen(  v 
determination,  such  as  SES,^,  an 
authoritative  independent  source,  or 
other  legitimate  sources  of  wage 
information  ' 

The  Departments  interpretation  of  an 
employers  actual  wage  obligation  as  an 


ongoing,  dvnamic  obligation  has  been 
the  Departments  position  since  the 
in{:eption  of  the  H-lB  program,  as 
provided  by  tj  655.731(a)(1)  of  the 
e.xisting  regulations  (which  were  not 
open  for  notice  and  comment).  The 
regulation  explains  that  the  actual  wage 
obligation  includes  adjustments  in  the 
actual  wage.  In  response  to  comments 
on  the  1993  NPRM  expressing  concern 
that  infrequent  prevailing  wage  updates 
would  allow  an  employer  to  use  "stale" 
wage  data,  the  Department  stated  in  the 
preamble  to  the  December  20.  1994 
Final  Rule  (59  FR  65654):  "[T]he  "actual 
wage  rate  "  has  been  and  will  continue 
to  be  a  'safety  net"  for  the  H-lB 
nonimmigrant.  Assuming  the  actual 
wage  is  higher  than  the  prevailing  wage 
and  thus  is  the  required  wage  rate,  if  an 
emplover  normally  gives  its  employees 
a  raise  at  year's  end.  or  the  employer's 
system  provides  for  other  adjustments, 
H-lB  nonimmigrants  must  also  be  given 
the  raise  (consistent  with  employer- 
established  criteria  such  as  level  of 
performance,  attendance,  etc.)   " 
Conversely,  if  no  raises,  bonuses,  or 
other  updates  are  provided  U.S.  workers 
throughout  the  life  of  the  LCA,  the 
H-lB  worker  is  not  entitled  to  such 
payments  or  adjustments.  The 
Department's  interpretation  furthers  the 
Congressional  intent  of  parity  in  wages 
and  benefits  for  U.S.  workers  and  H-lB 
nonimmigrants 

Several  commenters  (Microsoft  (1995 
comment).  Motorola  (1995  comment). 
Coopers  &  Lybrand  (1995  comment), 
ITAA,  Intel,  ACIP,  and  AILA  expressed 
strong  concern  over  the  requirement 
that  the  employer's  compensation 
system  be  sufficiently  detailed  and 
documented  in  the  public  access  file  to 
enable  a  third  party  to  apply  the  system 
to  arrive  at  the  actual  wage.  The 
commenters  contended  that  such  a 
requirement  is  unrealistic  and  imposes 
an  impossible  burden  on  employers. 
Microsoft  (1995  comment) 
recommended  that  the  pertinent  portion 
of  Appendix  A  be  revised  to  read:  'The 
explanation  of  the  compensation  system 
should  be  sufficiently  detailed  to 
illustrate  to  a  third  party,  in  the  event 
of  an  enforc:ement  action,  how  the 
emplover  applied  the  system  to  arrive  at 
the  actual  wage  for  an  H-lB 
nonimmigrant  '  MIT  (1995  comment) 
agreed  with  the  requirement  of  an 
equitable  wage  system  for  all 
employees,  and  recommended  that  the 
wording  of  the  provision  be  changed  to 
indicate  that  only  a  general  explanation 
of  the  compensation  system  be 
provided.  Similarly,  Intel  recommended 
that  the  employer  be  required  to  provide 
a  general  description  of  its 


compensation  system  sufficient  to 
enable  a  third  party  to  clearly 
understand  how  wages  were 
determined.  Intel  also  stated  that  it  was 
unclear  whether  the  employer  had  to  do 
a  detailed  analysis  for  each  LCA  or  an 
overview  of  the  compensation  system  to 
support  the  third  party  review.  ACIP 
and  AILA  indicated  that  it  was 
unrealistic  to  expect  a  third  party  to  be 
able  to  calculate  a  particular  worker's 
salary  based  on  the  employer's 
documentation  of  its  actual  wage 
system.  ACIP  was  troubled  that  an 
employer  could  be  debarred  for  having 
inadequate  documentation  and  urged 
the  Department  to  eliminate  or  simplify' 
this  requirement.  AILA  recommended 
that  employers  should  make  the 
analysis  of  comparable  employee, 
decide  the  appropriate  documentation 
of  the  analysis,  and  leave  the  rest  to 
enforcement. 

The  Department  is  persuaded  that  its 
proposed  Appendix  A  requirement  for  a 
public  access  file  with  the  detail 
sufficient  to  enable  a  third  party  to 
determine  the  actual  wage  rate  for  an 
H-lB  nonimmigrant  is  an  impractical 
requirement  for  employers.  The 
explanation  of  the  compensation  system 
found  in  the  public  access  file  must  be 
sufficienUy  detailed  for  a  third  party  to 
understand  how  the  employer  applied 
its  pay  system  to  arrive  at  the  actual 
wage  for  its  H-lB  nonimmigrant(s).  It  is 
the  Department's  view  that  although 
third  parties  may  not  have  the 
information  needed  to  arrive  at  the 
specific  actual  wage  for  the  H-lB 
nonimmigrant(s),  the  information 
should  be  sufficient  to  allow  them  to 
make  a  judgement  on  the  potential  for 
an  actual  wage  problem.  At  a  minimum, 
the  description  of  the  actual  wage 
system  in  the  public  access  file  should 
identify  the  business-related  factors  that 
are  considered  and  the  manner  in  which 
they  are  implemented  (e.g.,  stating  the 
wage/salary  range  for  the  specific 
employment  in  the  employer's 
workforce  and  identifying  the  pay 
differentials  for  factors  such  as 
education  and  job  duties).  Computation 
of  U.S.  and  H-lB  workers'  particular 
wages  need  not  appear  in  the  public 
access  file;  that  information  must  be 
available  for  review  by  the  Department 
in  the  event  ot  an  enforcement  action 
(such  as  in  each  worker's  personnel  file 
maintained  by  the  employer). 

4.  What  Records  Must  the  Employer 
Keep  Concerning  Employees'  Hours 
Worked?  (§  655.731(b)(1)) 

The  Department  sought  further 
comment  on  proposed  amendments  to 
§  655.731(b)(1),  the  basic  recordkeeping 
obligation  to  support  an  employer's 


wage  obligation.  This  provision  was 
published  for  comment  in  the  Proposed 
Rule  dated  October  31,  1995  (60  FR 
55339).  An  earlier  amendment  to 
§  655.731(b)(1)  was  promulgated  in  the 
Department's  Final  Rule  of  December 
20,  1994  (59  FR  65646),  which  was 
enjoined  by  the  court  in  NAM,  for  lack 
of  prior  notice  and  comment. 

"The  proposed  regulation  would 
require  -employers  to  keep  specified 
payroll  records  for  H-lB  workers  and 
"for  all  other  employees  for  the  specific 
employment  in  question  at  the  place  of 
employment."  Hours  worked  records 
would  be  required  if  (1)  the  employee  is 
not  paid  on  a  salary  basis,  (2)  the  actual 
wage  is  expressed  as  an  hourly  rate,  or 
(3)  with  respect  to  H-lB  workers  only, 
the  prevailing  wage  is  expressed  as  an 
hourly  rate. 

The  Department  has  made  a  number 
of  accommodations  already  to  concerns 
expressed  regarding  the  requirements  of 
this  rule,  particularly  in  regard  to  the 
circumstances  in  which  hours  worked 
records  must  be  maintained.  Therefore  a 
detailed  rulemaking  history  is  useful. 

The  regulations  currently  in  effect  at 
20  CFR  655.731(b)(1)  (1993)  (i.e.,  the 
regulations  which  are  not  under 
injunction),  require  that  payroll  records 
be  maintained  for  H-lB  workers  and  for 
"all  other  individuals  with  experience 
And  qualifications  similar  to  the  H-lB 
nonimmigrant  for  the  specific 
employment  in  question  at  the  place  of 
employment."  Hours  worked  records 
are  required  if  the  employee  is  paid  on 
other  dian  a  salary  basis,  or  if  the 
prevailing  wage  or  actual  wage  is 
expressed  as  an  hourly  wage. 

The  1994  Final  Rule  {set  forth  in  the 
CFR.  but  enjoined  in  NAM),  like  the 
current  NPRM,  required  that  an 
employer  maintain  payroll  records  for 
H-lB  workers  and  for  "all  other 
employees  for  the  specific  employment 
in  question  at  the  place  of  the 
employment."  Upon  further 
consideration,  the  Department  issued  a 
Notice  of  Enforcement  Position  (60  FR 
49505.  September  26, 1995)  announcing 
that,  with  respect  to  any  additional 
workers  for  whom  the  Final  Rule  may 
have  applied  recordkeeping 
requirements  (i.e.,  U.S.  workers  in  the 
specific  employment  in  question  who 
did  not  have  similar  qualifications  and 
experience),  the  Department  would 
enforce  the  provision  to  require  the 
employer  to  keep  only  those  records 
which  are  required  by  the  Fair  Labor 
Standards  Act  (FLSA),  29  CFR  Part  516. 
The  Department  concluded  that,  in 
virtually  all  situations,  the  records 
required  by  the  FLSA  would  include 
those  listed  under  the  H-B  Final  Rule. 


In  the  October  1995  NPRM,  the 
Department  proposed  to  require 
employers  to  retain  records  of  hours 
worked  for  all  employees  in  the  same 
specific  employment  as  the  H-B  worker 
if  (1)  the  employee  is  not  paid  on  a 
salary  basis,  (2)  the  actual  wage  is 
expressed  as  an  hourly  rate,  or  (3)  with 
respect  to  H-lB  workers  only,  the 
prevailing  wage  is  expressed  as  an 
hourly  rate.  Thus  unlike  the  rule 
currently  in  effect  (or  the  final  rule 
enjoined  in  NAM),  where  the  actual 
wage  is  expressed  as  a  salary  but  the 
prevailing  wage  is  expressed  as  an 
hourly  wage,  hourly  records  would  not 
be  required  for  U.S.  workers  in  the 
specific  employment  question. 

The  January  1999  NPRM  was 
identical  to  the  October  1995  proposed 
rule,  as  described  above. 

The  Department  received  one 
conunent  on  the  proposed  modification 
of  the  documentation  requirements  in 
response  to  the  1995  NPRM  and  five 
additional  comments  in  response  to  the 
1999  NPRM. 

A  law  firm  (Moon)  (1995  comment) 
commended  the  Department  for 
"revising  the  recordkeeping  requirement 
to  release  employers  fi-om  any  obligation 
to  keep  records  of  hours  worked  by 
FLSA-exempt  [U.S.]  employees."  At  the 
same  time,  it  criticized  the  proposal 
insofar  as  it  requires  records  to  be  kept 
for  FLSA-exempt  H-lB  workers  where 
the  prevailing  wage  is  expressed  as  an 
hoxuly  rate — a  requirement  it 
characterized  as  artificial  and 
inconsistent  with  traditional  FLSA 
principles.  The  firm  recommended  that 
the  Department  instead  require  SESAs 
to  issue  prevailing  wage  determinations 
on  a  salaried  basis  for  exempt  workers. 

Intel  asserted  that  all  of  its  H-lB 
workers  are  paid  on  a  salary  basis  (and 
apparently  are  listed  as  such  on  their 
LCAs);  Intel  noted,  however,  that  SESAs 
sometimes  issue  rates  on  an  hourly  basis 
and  suggested  that  the  rule  be  clarified 
so  that  this  alone  would  not  trigger  a 
recordkeeping  requirement.  Intel  and 
ACIP  both  suggested  that  the  provision 
should  be  modified  to  make  plain  that 
such  records  need  be  kept  only  where 
an  employer  includes  an  hourly  rate  on 
an  LCA.  ACIP  stated  that  it  should  not 
matter  if  the  SESA  lists  the  rate  as  an 
hourly  wage.  It  further  argued  that  if 
recordkeeping  is  required  in  all 
instances  where  a  SESA  issues  an 
hourly  rate,  this  requirement  would 
"muddy  up"  the  FLSA-status  of  the 
workers.  Another  commenter  (Rubin) 
expressed  similar  concerns,  stating  that 
considerable  paperwork  will  be 
generated  if  recordkeeping  is  triggered 
simply  because  a  SESA,  without  regard 


to  the  practice  within  a  profession, 
issues  a  rate  as  an  hourly  wage. 

The  Department  appreciates  the 
concern  expressed  by  commenters  that 
SESAs  sometimes  issue  hourly  rates  for 
certain  occupations  without  regard  to 
whether  workers  are  commonly  paid  on 
a  salar\'  basis  or  the  FLSA-exempt 
nature  of  the  job.  The  Department  notes 
that  while  SESAs  ordinarily  base 
prevailing  wage  determinations  on  the 
U.S.  Bureau  of  Labor  Statistics. 
Occupational  Employment  Statistics 
survey  (OES),  which  are  generally 
expressed  as  an  hourly  wage,  the  SESAs 
will  issue  the  prevailing  wage  as  a 
salary  rate  upon  request.  In  addition,  to 
alleviate  the  concerns  of  employers  and 
to  avoid  confusion  with  regard  to  the 
natiu-e  of  the  prevailing  wage  or 
recordkeeping  obligations,  the 
Department  is  modif>'ing  §  655.731(a)(2) 
to  expressly  authorize  the  employer  to 
convert  the  prevailing  wage 
determination  into  the  form  which 
accurately  reflects  the  wage  which  it 
will  pay  (i.e.,  where  the  prevailing  wage 
is  expressed  as  an  annual  "salarv','  it 
mav  be  converted  to  an  hourly  rate  by 
dividing  the  amount  by  2080;  where  the 
prevailing  wage  is  expressed  as  an 
hourly  rate,  it  may  be  converted  to  a 
salary  by  multiplying  the  amount  by 
2080).  The  modified  regulation  instructs 
that  the  employer  shall  state  the 
prevailing  wage  on  the  LCA  in  the 
manner  in  which  the  wage  will  be  paid, 
i.e.,  as  an  hourly  rate  or  a  salan.'. 
However,  the  prevailing  wage  must  be 
expressed  as  an  hourly  wage  if  the 
worker  is  part-time,  in  order  to  ensure 
that  the  part-time  worker  is  in  fact  paid 
for  the  proportion  of  the  week  in  which 
he  or  she  actually  works. 

In  addition,  after  review,  the 
Department  has  concluded  that  a  further 
revision  of  the  regulation  is  appropriate 
to  remove  the  requirement  that  an 
employer  keep  hourly  wage  records  for 
its  full-time  H-lB  employees  paid  on  a 
salary  basis.  (Employers  are  also 
directed  to  §655.73i(a)(4)  (not  revised 
in  this  rule),  which  explains  payment  of 
wages  to  employees  paid  on  a  salary 
basis.)  The  regulation  continues  to 
require  employers  to  keep  hours  worked 
records  for  part-time  employees,  as  well 
as  hoiu-ly  employees.  It  is  the 
Department's  view  that  there  is  no  other 
way  to  ensure  that  employers  comply 
with  their  obligation  to  pay  these 
workers  at  least  the  prevailing  wage  for 
all  hours  worked.  Otherwise,  for 
example,  an  employer  would  be  able  to 
state  on  its  H-lB  petition  that  an 
employee  will  be  paid  20  hours  per 
week,  pay  the  employee  an  annual 
salary  based  on  20  hours  per  week,  keep 
no  record  of  hours  worked,  and  actually 
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work  the  emplnyee  30  hnur^  a  uerk   in 
any  event,  the  Department  believes  that 
most  employers  keep  hours  wrirked 
records  for  their  part-time  employees. 

Another  commenter  (Latour)  agreed 
that  it  was  reasonable  for  DOI.  to  retpiin? 
the  retention  of  the  records  enumerated 
in  the  proposal,  which  it  stated  were 
records  kept  by  typical  employers. 
However,  it  expressed  concern  over  a 
perceived  requirement  that  all  the 
documentation  must  be  included  in  the 
public  access  file.  Another  commenter 
(Baumann)  expressed  concern  over  the 
requirement  that  the  records  be  kept 
beginnini;  with  the  date  the  LCA  is 
submitted  throughout  the  period  of 
employment.  This  commenter  stated 
that  the  proposal,  read  in  the  broadest 
sense,  requires  an  employer  to  continue 
to  update  the  public  access  file  earh 
time  a  new  worker  is  hired  or  a  current 
employee  receives  a  pav  increase.  He 
requested  the  Departmimt  to  make  clear 
that  the  wage  information  relating  to 
non-H-lB  workers  is  limited  to  the 
period  before  the  filing  of  the  LCA. 

It  appears  that  these  commenters  have 
misunderstood  the  documentation 
requirement  as  it  relates  to  the  public 
access  file  The  basic  payroll 
inff)rmation  required  to  be  maintained 
does  not  need  to  be  included  in  the 
public  access  fde.  but  rather  must  be 
available  to  the  Wage  and  Hour  Division 
in  the  event  of  an  investigation.  .\s 
provided  in  *) 65.5.760(a).  the  public 
access  file  is  required  to  contain  only 
the  wage  rate  to  be  paid  the  H-lB 
workers,  an  explanation  of  the 
employer's  actual  wage  system 
(discussed  in  IV  0. 3,  above),  and  the 
documentation  used  to  establish  the 
prevailing  wage 

5.  What  Are  the  Requirements  for 
Posting  of  "Hard  Copv  "  Notices  at 
Worksite(s)  Where  H-lB  Workers  Are 
Placed? (See  IV. F.  above) 

6.  What  Atv  the  Time  Periods  or 
"Windows  "  Within  Which  Employers 

May  File  LCAs'  {§655.73n(b)  and' 
^655  731(a)(2)(iii)(A)(7)) 

Regulations  with  respect  to  the  time 
periods  or  "windows'  within  which 
employers  may  file  labor  conditi(m 
applications  were  first  published  by  the 
Department  as  §§  655.730(b)  and 
655.731(a)(2)(iii)(A)(;)  in  the  December 
20.  1994  Final  Rule  That  rule  provides 
at  *>  655  730(b)  that   "a  labor  condition 
application  shall  be  submitted  *    *    *  no 
earlier  than  six  months  before  the 
beginning  date  of  the  period  of  intended 
employment  shown  f)n  the  LCA  "' 
Section  655.731(a)(2)(iii)(A)(J)  states 
that  ""[aln  employer  who  chooses  to 
utilize  a  SESA  prevailing  wage 


determination  shall  file  the  labor 
condition  applic  ation  not  more  than  9U 
days  after  the  date  of  issuance  of  such 
SESA  wage  determination." 

The.se  provisions  were  challenged  in 
the  iV.4Af  litigation  as  violative  of  the 
notice  and  comment  provision  of  the 
APA,  5  U.S.C.  553(b)(3).  The  district 
court  in  NAM.  however,  concluded  that 
§§655  730(h)  and 
655.73 l(a)(2)(iii)(A)(J)  ""lie  on  the 
procedural  side  of  the  spectrum  and  are 
exempt  from  the  notice  and  comment 
requirement  of  the  APA."  The  court 
further  found  that  the  "plaintiff  has 
failed  to  demonstrate  that  the  two  time 
periods  are  so  short  that  they  encroach 
upon  an  employer's  ability  to  utilize  the 
H-lB  workers,  and  plaintiff  has  failed  to 
show  that  the  rules  alter  any  substantive 
standard  by  which  [the  Department! 
will  evaluate  LC^As.  '  Therefore  these 
rules  are  currently  in  effect. 

On  October  3,  1995.  during  the 
pendtmcy  of  the  \AM  litigation,  the 
Department  republished  these  sections 
for  (omment.  The  1999  NPRM 
republished  these  sections  for  comment 
without  modification. 

Six  commenters  (Intel.  CBSI, 
Motorola.  Moon.  AIL^A.  MIT)  responded 
ft)  the  republication  of  these  sections  in 
the  1995  Proposed  Rule  With  respect  to 
the  requirement  that  an  LCA  be  filed 
within  90  days  of  issuance  of  a  SESA 
prevailing  wage  determination,  all  six 
commenters  asserted  that  the 
requirement  would  make  more  work  for 
employers  and  that  it  would  slow  down 
the  L(;A  process.  Two  of  these 
commenters  (CBSI.  MIT)  also  suggested 
that  the  validity  period  of  a  SESA 
determination  should  be  180  davs.  and 
one  commenter  (Moon)  suggested  that 
SESA  determinations  should  carry  no 
expiration  date. 

Three  commenters  (AILA.  BRI.  ITAA) 
responded  to  these  sections  as 
republished  in  the  1999  NPRM.  ITAA 
supported  the  provision  permitting 
employers  to  file  LCAs  up  to  six  months 
before  the  beginning  date  of  the  period 
of  intended  employment  as  shown  on 
the  LCA.  stating  the  proposal  reflected 
an  "appropriate  balance"  of  the 
Department's  and  business  interests. 
One  commenter  (BRI)  sought 
clarification  tin  whether  an  LCA  already 
certified  (  ould  be  used  any  time  during 
the  validity  of  the  LCA.  assuming  the 
prevailing  wage  was  obtained  from  a 
source  other  than  a  SESA. 

AHA  objected  to  the  90-day  validity 
period  for  the  SESA  prevailing  wage  as 
arbitrary  and — because  most  U.S. 
employers  make  annual  wage 
assessments — unrelated  to  the  "real 
world  wage."  Therefore.  AILA  asserted, 
requesting  a  prevailing  wage  from  the 


SESA  every  90  da\s  places  an  undue 
burden  on  LIS.  employers.  ■ML.'K 
recommended  that  SES.\  prevailing 
wages  should  be  valid  for  a  period  of 
one  year,  based  on  the  observation  that 
SESAs  rely  on  the  OES  survey — an 
annual  survey — to  obtain  wage 
information  for  purposes  of  issuing 
prevailing  wage  determinations. 

The  Department  has  considered  the 
comments  offered  in  response  to  its 
proposals  regarding  the  time  frames  in 
which  LCAs  may  be  filed  by  employers. 

Because  there  has  been  no  objection 
to  the  requirement  of  §  655.730(b)  that 
an  LCA  be  filed  within  six  months  of 
the  beginning  date  of  intended 
employment,  the  Department  will  adopt 
that  regulation  as  proposed. 

With  regard  to  the  length  of  the 
"validity  period"  of  SESA-issued  wage 
determinations — the  period  during 
which  the  determination  may  be  used 
by  an  employer  to  support  a  visa 
petition — the  Department  has  concluded 
that  the  proposed  rule  can  be  modified 
to  accommodate  the  views  of  the 
commenters.  while  maintaining  the 
crucial  principle  that  prevailing  wage 
determinations  should  reflect  rates 
which  are  current  and  accurate  for  the 
locality  and  the  occupational 
classification.  The  Interim  Final  Rule 
therefore  provides  that  the  SESA's 
issuance  of  a  prevailing  wage 
determination  shall  include  a 
specification  of  a  validity  period,  which 
shall  be  not  less  than  90  days  and  not 
more  than  one  year  from  the  date  of  the 
issuance.  The  Department  will  provide 
guidance  to  the  SESAs  with  regard  to 
their  assignment  of  validity  periods.  The 
Department  notes  that  the  Bureau  of 
Labor  Statistics"  Occupational 
Employment  Statistics  (OES)  survey  and 
most  employer-provided  surveys  are 
updated  on  a  regular  basis,  and  the 
update  cycles  for  such  surveys  can  be 
readily  determined — unlike  the  update 
cycle  for  prevailing  wages  based  on 
Service  Contract  Act  and  Davis-Bacon 
wage  determinations  or  collective 
bargaining  agreements.  The  Department 
anticipates  that  the  validity  period  will 
be  90  days  where  the  wage  rate  is  based 
on  SCA,  Davis-Bacon,  or  collective 
bargaining  agreements.  The  Department 
anticipates  that  where  the  wage  rate  is 
based  on  the  OES  survey  or  on  a  survey 
provided  by  the  employer  and  found 
acceptable  by  the  SESA,  the  validity 
period  will  ordinarily  be  until  the  next 
update,  provided  it  is  at  least  90  days 
and  no  more  than  one  year  from  the  date 
of  issuance.  This  will  reduce  the  burden 
of  employers  and  SESAs  in  filing  and 
responding  to  wage  determinations 
without  any  adverse  affect  on  worker 
wages. 


7.  Hqw  May  an  Employer  Challenge  a 
SESA/ES-Issued  Prevailing  Wage 
Determination? 

(§655.731(a)(2)(iii)(A)(l)  and  (d)(2). 
§  655.840(c)) 

H-IB  regulations  specifically 
explaining  the  procedures  available  to 
employers  to  challenge  a  SESA-issued 
prevailing  wage  determination  were  first 
published  by  the  Department  in  the 
December  1994  Final  Rule.  That  rule 
provides  at  §§655.731(a)(2)(iii)(A)(l). 
655.731(d)(2)  and  655.840(c)  that 
irrespective  of  whether  the  wage 
determination  is  obtained  by  the 
employer  prior  to  filing  the  LCA  or  by 
the  Wage  and  Hour  Division  in  an 
enforcement  proceeding,  employers 
must  assert  any  challenge  to  the  wage 
determination  under  the  Employment 
Service  (ES)  complaint  systfem  at  20  CFR 
part  658.  Subpart  E,  rather  than  in  an 
enforcement  proceeding  before  the 
Office  of  Administrative  Law  Judges 
pursuant  to  Subpart  I  of  part  655. 
Furthermore,  pursuant  to 
§  655.731(a)(2)(iii)(A)(i),  an  employer 
which  wishes  to  appeal  a  SESA-issued 
wage  determination  must  file  the  appeal 
and  obtain  a  final  ruling  pursuant  to  the 
ES  complaint  system  prior  to  filing  any 
LCA  based  on  that  determination. 
Section  655.731(d)(2)  provides  that 
where  a  prevailing  wage  determination 
is  obtained  by  Wage  and  Hour  pursuant 
to  §  655.731(d)(1),  an  employer  must  file 
anv  appeal  within  10  days  of  receipt  of 
the  wage  determination; 
notwithstanding  the  provisions  of 
§§  658.420  and  658.426,  the  appeal  is 
filed  directly  with  ETA,  rather  than  with 
the  SESA. 

These  provisions  of  the  1994  Final 
Rule  were  challenged  in  the  NAM 
litigation  as  contrary  to  the 
requirements  of  the  APA.  The  court,  in 
that  matter,  concluded  that  these 
provisions  were  procedural  regulations, 
exempt  from  APA  notice  and  comment 
requirements,  and  further  found  that  the 
plaintiffs  in  that  case  had  failed  to 
demonstrate  that  an  employer's 
substantive  rights  had  been  altered  by 
these  provisions.  Accordingly,  the 
regulations  were  not  enjoined  and 
remain  in  effect.  During  the  pendency  of 
that  litigation,  these  provisions  were 
republished  for  notice  and  comment  in 
the  October  1995  Proposed  Rule.  The 
identical  provisions  were  republished 
for  notice  and  comment  in  the  January 
1999  Proposed  Rule. 

The  Department  received  five 
comments  (AILA,  Frost  &  Jacobs,  Moon, 
Motorola,  NAM)  in  response  to  the 
proposals  republished  in  1995.  All 
commenters  opposed  the  proposed 
provisions.  One  commenter  (Moon) 


asserted  that  the  ES  system  was 
inadequate  because  it  "handcuffs  the 
employer  by  gagging  the  SESA  from 
revealing  information."  The  commenter 
was  alluding  to  the  language  in 
§  655.731(d)(2),  which  states  that 
neither  ETA  nor  the  SESA  may  divulge 
any  employer  wage  data  which  was 
collected  under  the  promise  of 
confidentiality.  Another  commenter 
(Frost  &  Jacobs)  urged  that  any  challenge 
of  a  SESA  determination  be  required  to 
be  resolved  by  the  ES  in  a  timely 
manner  (recommended  30-day  timft 
limit).  Motorola  was  also  concerned 
with  the  ability  of  the  ES  to  timely 
respond  to  SESA  challenges,  especially 
in  situations  of  H-lB  visa  extensions  or 
changes  in  status  from  an  F-visa  to  an 
H-lB.  In  these  situations,  this 
commenter  noted,  an  employer  is  forced 
to  accept  the  challenged  wage  in  order 
to  obtain  the  LCA  so  that  the  application 
may  be  filed  with  the  INS  in  sufficient 
time  to  prevent  removing  an  individual 
from  the  payroll  for  lack  of  work 
authorization. 

In  their  comments  to  the  1995 
proposals,  NAM  and  AILA  contended 
that  allowing  challenges  to  prevailing 
wage  determinations  to  be  made  only 
pursuant  to  the  ES  complaint  system 
deprives  employers  of  their  procedural 
due  process  protections.  These 
organizations  commented  that  a  paper 
appeal  to  an  administrative  agency, 
staffed  by  paid  employees  of  the  very 
agency  which  determined  the  prevailing 
wage,  without  any  rights  to  discovery, 
an  examination  of  the  evidence  in 
support  of  the  wage  determination,  or 
an  express  written  decision,  does  not 
substitute  for  the  right  to  be  heard  by  an 
independent  ALJ  where  all  of  these 
rights  are  guaranteed. 

The  1999  NPRM  republication  of  the 
1995  proposals  on  this  issue  sought 
further  comment  on  these  proposals. 
AILA,  the  sole  commenter  on  this  issue, 
stated  that  a  poll  of  its  members 
revealed  that  the  complaint  process  is 
rarely  used  because  of  failure  by  either 
the  E'S  or  SESA  Prevailing  Wage  Unit  to 
publicize  it.  AILA  further  criticized  the 
complaint  system  as  laborious, 
complicated  and  protracted,  requiring 
handling  by  several  different  offices  of 
the  SESA  and  EFA.  Furthermore,  the 
opportunity  for  a  hearing  before  a  DOL 
administrative  law  judge  is  permitted 
only  at  the  discretion  of  the  ETA 
Regional  Administrator.  AILA  stated 
that  without  the  opportunity  for 
meaningful  review  of  a  SESA  wage 
determination  by  an  impartial  judicial 
tribunal,  such  as  in  an  ALJ  hearing, 
employers  feel  that  a  meaningful  and 
fair  review  might  not  be  possible  under 
the  ES  complaint  system. 


The  Department  continues  to  be  of  the 
view,  as  stated  in  the  preamble  to  the 
December  1994  Final  Rule,  that 
"permitting  an  employer  to  operate 
under  a  SESA  prevailing  wage 
determination  and  later  contesting  it  in 
the  course  of  an  investigation  or 
enforcement  action  is  contrary  to  sound 
public  policy:  such  a  delayed  disruptive 
challenge  would  have  a  harmful  effect 
on  U.S.  and  H-lB  employees, 
competing  employers,  and  other  parties 
who  may  have  received  notice  of  and/ 
or  relied  on  the  prevailing  wage  at 
issue." 

Challenges  to  SESA  prevailing  wage 
determinations  prior  to  filing  the  LCA 
(as  distinguished  from  challenges  to 
prevailing  wage  determinations 
obtained  by  Wage  and  Hour)  must  be 
made  through  the  ES  complaint  system 
by  filing  a  complaint  with  the  SESA. 
However,  it  should  be  clarified  that 
complaints  need  not  be  initiated  at  the 
ES  local  office  level.  The  complaint  may 
be  filed  directly  with  the  organization 
within  the  SESA  responsible  for  alien 
labor  certification  prevailing  wage 
determinations.  This  office  is  usually 
part  of  the  central  state  office.  Since  the 
implementation  of  the  OES  program. 
SESA  local  offices  are  not  involved  in 
making  or  issuing  prevailing  wage 
determinations.  See  ETA's  General 
Administrative  Letter  2-98  (October  3. 
1997). 

Furthermore,  although  the  regulations 
at  §  658.421(h)  provide  that  the  offer  of 
a  hearing  before  an  administrative  law 
judge  is  discretionary,  it  is  ETA's  policy 
that  where  the  employer  is  appealing  a 
wage  determination  obtained  by  Wage- 
Hour  pursuant  to  §  655.731(d).  the  ETA 
Regional  Administrator  will  offer  a 
hearing  before  an  Administrative  Law- 
Judge  in  every  H-lB  case  which  is  not 
resolved  to  the  employer's  satisfaction. 

With  regard  to  comments  that 
challenges  to  a  SESA  prevailing  wage 
determination  should  be  resolved  more 
expeditiously,  the  Department  believes 
that  allowing  employers  to  initiate  a 
challenge  to  the  a  SESA  prevailing  wage 
determination  at  the  State  rather  than 
the  local  office  level  will  simplify-  and 
reduce  the  time  necessary  to  resolve 
those  complaints.  The  regulations 
governing  the  ES  complaint  system 
provide  that  if  the  complaint  has  not 
been  resolved  within  30  working  days 
the  State  office  shall  make  a  written 
determination.  Furthermore,  appeals  to 
wage  determinations  obtained  by  Wage- 
Hour  are  filed  directly  with  the  ETA 
Regional  Administrator,  thus  shortening 
the  process. 

As  indicated  above,  one  commenter  to 
the  1995  Proposed  Rule  objected  to  the 
provision  at  §  655.731(d)(2)  which 
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states,  in  rf'lfVdiit  part  that  ncitht^r  KTA 
nor  thp  SESA  shall  (ii\  iilge  any 
emplnyer  wage  data  which  was 
collected  under  the  promise  of 
confidentiality.  This  regulatory 
provision  prohibiting  release  of  wage 
information  codified  a  longstanding 
ETA  policv  of  not  releasing  such 
information  because  release  of  such 
information  would  inhibit  emplovers 
responding  to  SESA  conducted 
prevailing  wage  surveys.  Furthermore, 
sim:e  |anuarv  1998,  SESAs.  pursuant  to 
ETAs  General  Administrative  Letter  2- 
98  (October  :i.  1997).  have  based  their 
prevailing  wage  determinations  on  the 
wage  component  of  the  Bureau  of  Labor 
Statistics'  expanded  Occupational 
Employment  Statistics  (OES)  program. 
The  occupational  employment  statistics 
questionnaire  used  to  conduct 
nccupational  employment  surveys 
informs  potential  respondent  employers 
that  "[tlhe  Bureau  of  Labor  Statistics 
and  the  State  agency  collecting  this 
information  will  use  the  information 
you  provide  for  statistical  purposes  onlv 
and  will  hold  the  information  in 
confidence  to  the  full  extent  permitted 
by  law  ■  This  statement  reflects 
longstanding  BLS  policies  and  practices, 
as  well  as  longstanding  ETA  policies 
and  practices,  which  are  essential  to 
obtain  the  information  needed  to 
provide  timely  and  accurate  statistics  to 
the  public.  Accordingly,  the  Department 
is  leaving  unchanged  the  provision  at 
§ 655.7.31(d)(2)  which  states  that  in  a 
challenge  to  a  SESA  wage  determination 
"neither  ETA  nor  the  SESA  shall 
divulge  any  employer  wage  data  which 
was  collected  under  the  promise  of 
confidentiality. " 

AIL^  has  maintained  that  one  reason 
that  the  ES  complaint  system  has  not 
been  widely  used  is  that  it  has  not  been 
widely  publicized;  AIL-\  contends  that 
despite  the  stated  obligation  at  20  CFR 
658.410(d).  not  all  State  agencies  have 
publicized  the  use  of  the  ES  complaint 
system  through  the  prominent  display 
of  an  ET.A-approved  ES  complaint 
system  poster  in  each  local  office.  E!TA 
operating  experience  indicates  that  a 
failure  to  display  an  ETA-approved  ES 
complaint  system  poster  in  each  local 
office  is  a  rare  occurrence.  Such  a 
failure  would  be  a  basis  for  a  complaint 
about  ES  actions  or  omissions  under  E.S 
regulations  (20  CFR  638.401 )   Further, 
tbe  availability  of  the  ES  complaint  to 
challenge  SESA  prevailing  wage 
determinations  issued  under  the  H-lB 
program  is  clearly  set  fortb  in  the  H-lB 
regulations. 

The  Department  has  concluded  that  at 
this  time  further  measures  to  streamline 
the  complaint  process  for  t:hallenging 
SESA  prevailing  wage  determinations 


are  not  warranted.  The  basic  structure  of 
the  current  system  appears  to  be 
adequate  in  view  of  the  few  complaints 
(about  six)  ccmcerning  SESA  wage 
dcterminaticjns  that  have  been  received 
and  processtid  since  publication  of  the 
1994  Final  Rule  On  review,  however, 
the  Department  has  concluded  that 
classific  ation  determinations,  including 
specifically  whether  an  employee  is 
[)roperly  classified  as  an  experienced  or 
inexperienced  worker,  are  properly  the 
subject  of  AL|  enforcement  proceedings 
pursuant  to  part  655,  subpart  I,  since  a 
determination  of  whether  an  employee 
has  been  appropriately  classified  CcUi 
best  be  determined  upon  a  review  of  the 
actual  duties  performed  by  the 
employee.  Accordingly, 
«i§655.731{a)(2)(iii)(AJ(J)  and  [3).  and 
655.73 l(d)(2)(ii).  are  revised  to  remove 
references  to  determinations  by  the 
SESA  or  the  ETA  Regional 
Administrator  regarding  occupational 
classification. 

P  What  Additional  Interpretative 
Ref^ulations  Did  the  Department 
Propose^ 

The  Department  proposed  a  new 
Appendix  B  to  the  regulations  in  order 
to  explain  the  Department's 
interpretation  of  several  provisions  of 
the  regulations  which  were  not 
themselves  open  for  notice  and 
comment.  As  the  Department  stated  in 
the  NPRM.  these  interpretations 
concerned  questions  tbat  had  arisen  in 
its  administration  of  the  program  and 
had  been  discussed  with  interest 
groups.  It  was  the  Department's  view 
that  because  of  thi  interest  raised  over 
these  questions,  its  interpretations 
should  be  included  in  the  regulations, 
either  as  an  appendix  or  as  regulatory 
text  As  discussed  below,  on  a  number 
of  the  issues,  the  provisions  have  been 
removed  from  Appendix  B  into  the 
regulations 

1.  What  Constitutes  an  H-lB  Worker's 
'Worksite  "  or  "Place  of  Employment" 

for  Purposes  of  the  Employer's 
Obligations  Under  the  Program?  (See 
iV.O.  lb.  Above) 

2.  Under  What  Circumstances  May  an 
H-lB  Worker  "Rove  "  or  "Float  "  From 
His/Her  "Home  Base"  Worksite?  (See 
IV.O. l.c,  Above) 

3.  What  H-IB  Related  Fees  and  Costs 
.Are  (Considered  To  Be  an  Employers 
Business  E.xpenses? 

(§ 655.73 l(c)(9)(ii)&(iii).  Previously  in 
Proposed  .Appendix  B.  Section  c) 

.Section  655  731(c)(7)(iii)(C)  of  the 
current  regulations  excludes  frt)m 
deductions  which  dia  authorized  to  be 
tAen  from  the  required  wage  those 


deductions  which  are  a  recoupment  of 
the  employer's  business  expenses. 
Paragraph  (c)(9)  further  explains  tbat 
where  the  imposition  of  tbe  employer's 
business  expense(s)  on  tbe  H-lB  worker 
has  the  effect  of  reducing  the 
employee's  wages  below  the  required 
wage  (the  prevailing  wage  or  actual 
wage,  whichever  is  greater),  that  will  be 
considered  an  unauthorized  deduction 
from  wages.  These  provisions  were  not 
open  for  notice  and  comment. 

The  Department  sought  comment  on 
proposed  Appendix  B,  which  explains 
its  interpretation  of  the  operation  of 
these  provisions  in  the  context  of  the  H- 
IB  petition  process.  The  NPRM  notes 
that  the  filing  of  an  LCA  and  the  filing 
of  an  H-lB  petition  are  legal  obligations 
required  to  be  performed  by  the 
employer  alone  (workers  are  not 
permitted  to  file  an  LCA  or  an  H-lB 
petition).  Therefore  the  NPRM  provides 
that  any  costs  incurred  in  the  filing  of 
the  LCA  and  the  H-lB  petition  (e.^., 
prevailing  wage  survey  preparation, 
attorney  fees,  INS  fees)  cannot  be  shifted 
to  the  employee;  such  costs  are  the  sole 
responsibility  of  the  employer,  even  if 
the  worker  proposes  to  pay  the  fees. 

The  NPRM  further  notes  that  bona 
fide  costs  incurred  in  connection  with 
visa  functions  which  are  required  by 
law  to  be  performed  by  the 
nonimmigrant  (e.g.,  translation  fees  and 
other  costs  relating  to  visa  application 
and  processing  for  prospective 
nonimmigrant  residing  outside  of  the 
United  States)  do  not  constitute  an 
employer's  business  expense.  The 
Department  stated,  however,  that  it 
would  look  behind  what  appear  to  be 
contrived  allocations  of  costs. 

The  Department  received  21 
comments  on  this  issue.  All  of  the 
commenters  (a  number  of  whom  were 
attorneys  commenting  only  on  this 
issue)  opposed  the  Department's 
position  in  the  NPRM.  As  a  general 
matter,  these  commenters  contended 
that  the  question  of  how  fees  are 
allocated  between  the  employer  and  the 
H-lB  worker  is  a  question  which 
should  be  decided  between  the 
employer  and  the  employee. 

Immigration  attorneys  and  their 
professional  association  (AILA),  as  well 
as  Senators  Abraham  and  Graham, 
argued  that  the  Department  is 
interfering  with  the  H-lB  workers'  right 
to  counsel.  AILA  argued  that  how  the 
H-lB  petition  is  drafted  is  critical  to  an 
employee,  since  it  may  affect  his  or  her 
maintenance  of  status  and  ability  to  stay 
in  the  United  States.  Another  attorney 
(Freedman)  stated  that  attorney 
representation  of  the  alien  has  acted  as 
a  buffer  against  employer  abuses,  that 
there  is  no  reason  to  imply  that  an 


attorney  representing  an  employer  is 
more  competent  or  more  impartial  than 
an  attorney  suggested  by  an  alien,  and 
,  that  employers  may  not  be  aware  of  the 
expertise  necessary  to  file  H— IB 
petitions.  This  attorney  also  suggested 
that  the  requirement  that  employers  pay 
attorney  fees  would  intimidate  a 
potential  whistleblower. 

Many  commenters  (AILA,  ACIP,  and 
a  number  of  attorneys,  businesses  and 
trade  associations)  argued,  in  effect,  that 
since  Congress,  in  drafting  the  ACWLA, 
specifically  prohibited  employers  from 
imposing  die  additional  petition  fee  on 
employees,  the  failure  to  prohibit  the 
payment  of  other  expenses  by 
employees  evidences  an  intention  to 
allow  their  imposition  by  an  employer. 

ITAA  and  ACIP  argued  that  the 
current  law  is  directed  toward 
prohibiting  certain  deductions  from  an 
employee's  salary  that  will  push  it 
below  the  required  wage  rate.  In  other 
words,  as  long  as  the  H-lB  worker 
receives  at  least  the  required  wage,  it 
should  not  be  a  violation  if  the  worker 
then  spends  that  money  for  job-related 
matters  such  as  fees.  ACIP  and  ITAA 
stated  that  as  a  minimum,  if  the  H-lB 
worker's  wages  minus  the  expenses 
equals  or  exceeds  the  required  wage 
rate,  there  should  be  no  violation. 
Latour  agreed  with  the  Department  that 
if  an  H-lB  worker's  wage  is  below  the 
prevailing  wage,  it  woidd  be  a  violation 
to  deduct  attorney  fees  from  the 
worker's  compensation,  but  stated  that 
there  is  no  basis  for  prohibiting  the 
employer  from  having  the  employee 
handle  the  payment  if  the  fees,  when 
subtracted  from  the  worker's  pay,  would 
not  result  in  compensation  less  than  the 
prevailing  wage. 

BRI  pointed  out  that  many  employers 
provide  payment  of  immigration 
expenses  as  a  benefit  to  employees. 
Making  it  mandatory  that  all  employers 
pay  such  fees  will  disadvantage  those 
employers  who  offer  payment  of  fees  as 
a  benefit.  BRI  also  suggested  that 
employer  payment  of  fees  would  make 
H-lB  workers  more  likely  to  take 
advantage  of  the  system. 

ACIP,  AILA,  and  ITAA  asserted  that 
an  employer  should  be  able  to  collect 
these  expenses  as  liquidated  damages  if 
the  H-lB  nonimmigrant  prematurely 
terminates  an  employment  contract. 
One  attorney  (Freedman)  contended  that 
by  listing  attorney  fees  as  an  employer 
business  expense,  the  Department  was 
establishing  a  regulatory  basis  for 
repayment  as  liquidated  damages — 
thereby  promoting  the  abusive  actions 
for  which  the  ACWIA  was  enacted. 

Educational  and  research  institutions 
(ACE,  AIRI,  University  of  California. 
Johns  Hopkins)  noted  that  the  INS  has 


determined  that  because  ACWIA  has 
allowed  an  exemption  from  the 
additional  fee  for  H-lB  petitions  from 
higher  education  institutions,  affiliated 
or  related  research  institutions,  and 
nonprofit  and  governmental  research 
organizations,  these  institutions  are  also 
exempt  from  the  requirement  that 
employers  pay  the  $110  filing  fee.  Thus, 
they  stated  that  INS  has  determined  that 
H-lB  workers  may  pay  the  cost  of  the 
filing  fee.  as  in  the  past.  These 
commenters  therefore  urged  that  DOL 
accept  this  approach  so  there  is  no 
conflict  between  Federal  agencies.  The 
University  of  California  also  stated  that 
an  employer  does  not  have  an  interest 
in  a  worker  being  in  the  United  States 
prior  to  conmiencement  of  employment 
and  therefore  should  not  bear  the  cost 
of  a  change  of  status.  Finally,  three 
attorney  commenters  (Latour,  Quan.  and 
Stump)  argued  that  forbidding  legal  fee 
payment  by  nonimmigrant  workers  will 
be  especially  onerous  to  small 
businesses,  small  private  schools,  and 
oth«r  financially-limited  groups  which 
are  not  familiar  with  the  requirements  of 
the  H-lB  program. 

At  the  outset,  the  Department  wants 
to  clarify  an  apparent  misconception  by 
some  commenters  regarding  the 
restrictions  placed  upon  employers  in 
assessing  the  employer's  own  business 
expenses  to  H-lB  workers.  An  H-lB 
employer  is  prohibited  from  imposing 
its  business  expenses  on  the  H-lB 
worker — including  attorney  fees  and 
other  expenses  associated  with  the  filing 
of  an  LCA  and  H-lB  petition — only  to 
the  extent  that  the  assessment  would 
reduce  the  H-lB  worker's  pay  below  the 
requfred  wage,  i.e.,  the  higher  of  the 
prevailing  wage  and  the  actual  wage. 

"Actual  wage"  is  explained  at 
§  655.731(a)(1)  of  the  existing 
regulations  as  "the  wage  rate  paid  by  the 
employer  to  all  other  individuals  with 
the  similar  experience  and 
qualifications  for  the  specific 
employment  in  question."  The 
regulation  continues  by  noting  that 
"(wjhere  no  such  other  employees  exist 
at  the  place  of  employment,  the  actual 
wage  shall  be  the  wage  paid  to  the  H- 
IB  nonimmigrant  by  the  employer." 

The  Department  also  wishes  to 
emphasize,  as  provided  in 
§  655.731(c)(9)  of  the  existing 
regulations  (renumbered  in  the  Interim 
Final  Rule  as  §655.731(c)(12)).  that 
where  a  worker  is  required  to  pay  an 
expense,  it  is  in  effect  a  deduction  in 
wages  which  is  prohibited  if  it  has  the 
effect  of  reducing  an  employee's  pay 
(after  subtracting  the  amount  of  the 
expense)  below  the  required  wage  (i.e., 
the  higher  of  the  actual  wage  or  the 
prevailing  wage).  An  employer  cannot 


avoid  its  wage  requirements  by  paying 
an  employee  a  check  at  the  required 
wage  and  then  accepting  a  prohibited 
payment  from  a  worker  eitber  directly, 
or  indirectly  through  the  worker's 
payment  of  an  expense  which  is  the 
employer's  responsibility. 

The  Interim  Final  Rule  continues  to 
provide  that  any  expenses  directly 
related  to  the  filing  of  the  LCA  and  the 
H-lB  petition  are  a  business  expense 
that  may  not  be  paid  by  the  H-lB 
worker  if  such  paxTnent  would  reduce 
his  or  her  wage  below  the  required 
wage.  These  expenses  are  the 
responsibility  of  the  employer 
regardless  of  whether  the  INS  filing  is  to 
bring  an  H-lB  nonimmigrant  into  the 
United  States,  or  to  amend,  change,  or 
extend  an  H-lB  nonimmigrants  status. 
As  stated  in  die  NPRM.  the  LCA 
application  and  H-lB  petition,  by  law, 
may  only  be  filed  by  the  H-lB 
employer.  The  employer  is  not  required 
to  seek  legal  representation  in 
completing  and  filing  an  LCA  or  H-lB 
petition,  but  once  it  utilizes  the  services 
of  an  attorney  for  this  purpose,  it  has 
incurred  an  expense  associated  with  the 
preparation  of  documents  for  which  it 
has  legal  responsibility. 

H-lB  nonimmigrants  are  permitted  to 
pay  the  expenses  of  functions  which  by 
law  are  required  to  be  performed  by  the 
nonimmigrant,  such  as  translation  fees 
and  other  costs  related  to  the  visa 
application  and  processing.  The 
Department  also  recognizes  that  there 
may  be  situations  where  an  H-lB 
worker  receives  legal  advice  that  is 
personal  to  the  worker.  Thus,  we  did 
not  intend  to  imply  that  an  H-lB 
worker  may  never  hire  an  attorney  in 
connection  with  his  or  her  employment 
in  the  United  States.  While  the 
illustrative  expenses  (translation  fees 
cmd  other  costs  relating  to  the  visa 
application)  were  not  denominated  in 
the  NPRM  as  legal  expenses,  if  they 
were  provided  through  an  attorney  these 
costs  and  associated  attorney  fees  would 
be  personal  to  the  worker  and  may  be 
paid  by  the  worker,  rather  than 
expenses  that  would  have  to  borne  by 
the  employer.  Similarly,  any  costs 
associated  with  the  H-lB  worker's 
receipt  of  legal  services  he  or  she 
contracts  to  receive  relative  to  obtaining 
visas  for  the  worker's  family,  and  the 
various  legal  obligations  of  the  worker 
under  the  laws  of  the  U.S.  and  the 
country  of  origin  that  might  arise  in 
connection  with  residence  and 
employment  in  the  U.S.,  are  not 
ordinarily  the  employer's  business 
expenses.  As  such,  they  appropriately 
may  be  borne  by  the  worker. 

An  employer^  however,  may  not  seek 
to  pass  its  legal  costs  associated  with  the 
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LCA  and  H-lB  petition  on  to  the 
employee.  With  respect  to  the  concerns 
regarding  small  employers  who  mav  not 
have  familiarity  with  H-lB 
requirements  and  may  not  kjiow  an 
attorney  specializing  in  this  area  of  law. 
there  is  nothing  to  prohibit  an  H-lB 
worker  from  recommending  to  the 
employer  an  attorney  familiar  with  the 
requirements  of  the  H-lB  program.  In 
addition,  if  an  applicant  for  a  job  hired 
an  attorney  clearly  to  serve  the 
employee's  interest,  to  negotiate  the 
terms  of  the  worker's  employment 
contract,  to  provide  information 
necessary-  for  the  H-lB  petition  or 
review  its  terms  on  the  worker's  behalf, 
or  to  provide  the  applicant  with  advice 
in  connection  with  application  of  U.S. 
employment  laws,  including  the  various 
employee  protection  provisions  of  the 
H-lB  program  and  its  new 
whistleblower  provisions,  the  fees  for 
such  attorney  services  are  not  the 
employer's  business  e.xpense.  In  its 
enforcement,  the  Department  will  look 
behind  any  situation  where  it  appears 
that  an  employee  is  absorbing  an 
employer's  business  expenses  in  the 
guise  of  the  employee  paying  his  or  her 
own  legitimate  fees  and  expenses. 

Contrary-  to  the  view  of  many 
commenters.  the  Department  does  not 
read  the  ACWIAs  proscription  against 
an  employer's  assessment  of  the 
additional  petition  fding  fee  on  the  H- 
IB  worker  as  evincing  an  intention  that 
an  employer  may  assess  any  other 
expenses  against  the  worker.  Neither  the 
language  of  this  provision,  nor  its  place 
within  the  statute's  larger  context, 
allows  a  conclusion  that  Congress 
intended  this  provision  to  affect  the 
abilitv  of  an  employer  to  assess  other 
costs  to  H-lB  workers.  The  ACWIA 
prohibition  against  charging  the  H-lB 
worker  for  the  filing  fee  is  much  more 
sweeping  than  the  regulatory  provision 
at  issue  The  ACWIA  prohibits  an 
employer  from  charging  the  fee.  even 
where  there  would  not  be  a  resulting 
wage  violation,  and  even  as  a  part  of  the 
liquidated  damages  an  employer  may 
contract  with  a  worker  to  pay  for  earlv 
termination. 

The  Department  concurs  with  the 
comments  that  the  ACWIA  does  not 
preclude  the  recovery  of  expenses  in 
connection  with  the  filing  of  the  LCA 
and  H-lB  petition  as  liquidated 
damages.  It  is  the  Department  s  view 
that  there  is  no  basis  for  distinguishing 
attorney  fees  and  other  expenses  in 
connection  with  these  filings  from  other 
expenses  which  may  be  permitted, 
under  state  law,  as  liquidated  damages 
However,  as  set  forth  in  IV  K.  above,  the 
Interim  Final  Rule  provides  that  the 


S500/S1 ,000  filing  fee  may  not  be 
collected  through  liquidated  damages. 

As  stated  above,  education  and 
research  groups  stated  that  INS  has 
taken  the  position  that  qualified 
education  and  research  organizations 
who  are  exempt  from  paying  the 
additional  filing  fee  will  not  be  required 
to  pay  the  separate  Si  10  petition  filing 
fee  themselves,  but  rather  INS  will 
accept  payment  made  by  the  H-lB 
workers.  "The  Department  does  not 
believe  that  this  statement  is 
inconsistent  with  its  position,  since,  as 
discussed  above,  employers  are  not 
prohibited  from  requiring  workers  to 
make  these  payments  where  the  workers 
are  paid  above  the  required  wage.  To  the 
extent  these  commenters  may  be 
suggesting  that  the  Department  should 
create  an  exception  for  academic  and 
research  institutions,  the  Department 
sees  no  basis  for  this  suggestion.  The 
status  of  these  institutions  as  exempt 
from  the  additional  filing  fee  does  not 
change  the  fact  that  they  are  employers 
who,  as  such,  are  required  to  file  the  * 
LCA  and  the  H-lB  petition,  and  to  pay 
the  attendant  costs  if  payment  by  the  H- 
IB  worker  would  bring  the  worker's 
wages  below  the  required  wage. 

In  the  Interim  Final  Rule,  the 
discussion  of  expenses  of  the  H-lB 
program  which  the  employer  may  not 
impose  on  H-lB  workers  has  been 
removed  from  Appendix  B  and 
incorporated  in  the  regulations  at 
§H.55.731(c){9)(ii)and(iii). 

4.  When  Is  the  Service  Contract  Act 

Wage  Rate  Required  To  Be  Applied  as 

the  "Prevailing  Wage"? 

(§  655.731(a)(2)(i)(B),  Previously  Set 

Forth  in  Proposed  Appendix  B,  Section 

d) 

Under  (» 655. 731(a){2)(i)  and  (iii)(A)  of 
the  regulations,  if  there  is  an  applicable 
wage  determination  issued  under  the 
McNamara-O'Hara  Service  Contract  Act 
(SCA)  for  the  occupational  classification 
in  the  area  of  employment,  that  SCA 
wage  determination  is  considered  by  the 
Department  to  constitute  the  prevailing 
wage  for  that  occupation  in  that  area. 
This  use  of  the  SCA  wage  determination 
applies  regardless  of  whether  the 
employer  is  an  SCA  contractor,  and 
regardless  of  whether  the  workers  will 
be  employed  on  an  SCA  contract.  In  the 
NPRM,  the  Department  addressed 
questions  that  have  £u-isen  concerning 
application  of  the  SCA  wage  rate  for 
computer  occupations  where  the  wage 
rate  on  the  wage  determination  is 
$27.63,  and  application  of  the  SCA  wage 
rate  where  the  employer  is  of  the  view 
that  the  workers  are  exempt  from  the 
SCA. 


The  NPRM  provided  at  Appendix  B, 
section  d,  that  where  an  SCA  wage 
determination  for  an  occupational 
classification  in  the  computer  industry' 
states  a  rate  of  $27.63,  that  rate  will  not 
be  issued  by  the  SESA  and  may  not  be 
used  by  the  employer  as  the  prevailing 
wage.  That  rate  does  not  constitute  a 
statement  of  the  prevailing  wage;  it  is 
the  highest  wage  that  any  worker  in  a 
skilled  computer  occupation  is  required 
to  be  paid  under  the  SCA.  Under  that 
statute,  workers  are  exempt  from  the 
Act's  requirements  if  they  earn  more 
than  $27.63  per  hour,  regardless  of 
whether  they  are  paid  on  a  salary  basis 
an  hourly  rate.  (See  29  CFR  4.156; 
541.3).  In  such  a  case,  the  SESA  will  use 
the  OES  survey — rather  than  the  SCA 
rate — and  the  employer,  if  it  chooses  not 
to  obtain  a  prevailing  wage  rate  from  the 
SESA,  will  need  to  consult  the  OES 
survey  or  another  source  for  wage 
information. 

Proposed  Appendix  B  also  provided 
that  the  question  of  whether  the 
nonimmigrant  worker{s)  who  will  be 
employed  will  be  exempt  or  non-exempt 
from  the  SCA  is  irrelevant  to  use  of  the 
SCA  wage  determination  to  access  the 
prevailing  wage.  Therefore,  in  issuing 
the  SCA  wage  rate  as  the  prevailing 
wage  determination,  the  SESA  will  not 
consider  questions  of  employee 
exemption,  and,  in  an  enforcement 
action,  the  Department  will  consider  the 
SCA  wage  rate  to  be  the  prevailing  wage 
without  regard  to  whether  any 
particular  H-lB  employee(s)  would  be 
exempt  from  the  SCA  if  employed  under 
an  SCA  contract. 

The  Department  received  six 
comments  on  this  issue.  ACIP  expressed 
confusion  over  the  Department's 
singling  out  the  SCA  wage  rate  for 
computer  operations,  and  urged 
reconsideration  of  this  position  before 
issuing  interim  final  regulations.  AILA 
stated  that  the  Department's  proposal  is 
inconsistent  because  of  this  singling  out 
of  the  SCA  rate  for  computer  operations, 
and  contended,  along  with  two  other 
conunenters  (Rubin  &  Dombaum, 
Cowan  &  Miller),  that  by  designating  the 
SCA  wage  as  the  prevailing  wage,  the 
Department  virtually  requires  employers 
to  use  SESA  determinations  instead  of 
the  other  wage  sources  permitted  by 
law.  Finally,  AILA  questioned  the 
proposal  to  disregard  the  exempt  status 
of  the  H-lB  workers,  contending  that 
this  is  inconsistent  with  the  practice 
used  in  the  Permanent  Program,  as 
recognized  in  the  Technical  Assistance 
Guide  at  page  114.  Network  Appliance 
and  FHCRC  objected  to  application  of 
the  SCA  wage  rate  where  the  employer 
is  not  subject  to  that  Act. 


The  significant  role  in  the  regulations 
of  SCA  determinations  of  the  prevailing 
wage  is  founded  in  the  legislative 
history  of  the  H-lB  program  in 
IMMACT  90.  which  evidences 
Congressional  intent  that  prevailing 
wage  determinations  be  made  as  in  the 
Permanent  Alien  Labor  Certification 
(immigrant  worker)  Program.  20  CFR 
656.40.  See  Conf.  Rep.  No.  101-955, 
lOlst  Cong..  2d  Sess.  122  (1990).  1990 
U.S.C.C.A.N.  6787.  In  any  event,  the 
general  provisions  governing  use  of 
wage  rates  in  SCA  wage  determinations 
set  forth  in  the  regulations  at 
§  655.731(a)(2)(i)  and  (iii)(A)  were  not 
published  for  comment.  Proposed 
Appendix  B,  section  d,  addressed  only 
two  specific  questions:  application  of 
the  SCA  wage  rate  to  skilled  workers  in 
computer  occupations,  and  the  broader 
question  of  the  relevance  of  whether 
workers  would  be  exempt  from  the  SCA. 

The  Department  continues  to  be  of  the 
view  that  SCA  wage  determinations 
cannot  properly  be  used  for  computer 
occupations  where  the  wage  is  stated  as 
$27.63  per  hour.  As  explained  above, 
this  wage  rate  is  not  in  any  sense  a 
statement  of  the  prevailing  wage  for  the 
occupation.  Rather,  this  rate  is  instead 
a  "cap"  on  the  SCA-required  wage  that 
results  from  an  SCA  statutory  provision 
which  has  no  application  in  the  H-lB 
program.  Allowing  the  use  of  the  $27.63 
rate  as  the  prevailing  wage  would 
therefore  undermine  the  statutory 
requirement  that  workers  be  paid  at 
least  the  prevailing  wage,  and  create  an 
economic  incentive  to  utilize  H-lB 
workers  rather  than  U.S.  workers. 
Furthermore,  computer  occupations  are 
treated  differently  than  other 
occupations  with  regard  to  the  use  of 
SCA  rates  because  these  occupations  are 
treated  uniquely  under  the  SCA.  Only 
for  skilled  computer  occupations  is 
there  a  cap  on  the  wage  set  under  the 
SCA.  by  virtue  of  a  Congressional 
enactment  exempting  workers  who  are 
paid  more  than  $27.63  per  hour  from 
the  Fair  Labor  Standards  Act.  and 
therefore  from  the  SCA.  See  41  U.S.C, 
357(b);  Pub.  L.  101-583,  §  2,  Nov.  15, 
1990.  104  Stat.  2871,  as  amended  by 
Pub.  L.  104-188.  110  Stat.  1929. 

For  several  reasons,  the  Department 
also  continues  to  be  of  the  view  that  the 
potential  SCA-exempt  status  of  the 
nonimmigrant  workers  who  will  be 
employed  under  the  LCA  is  irrelevant. 
SCA  wage  determinations  (with  the 
exception  of  computer  professionals,  as 
discussed  above)  are  the  Department's 
statement  of  the  prevailing  wage  of  the 
occupations  listed,  and  are  made 
without  regard  to  the  exempt  status  of 
workers  surveyed.  Furtliermore, 
exemption  status  cannot  be  determined 


in  advance,  based  on  an  employee's 
occupation.  Rather,  determinations  are 
made  only  on  examination  of  the  actual 
duties  performed  by  individual 
employees  and  on  an  examination  of  the 
manner  in  which  the  employees  are 
paid.  With  the  exception  of  computer 
professionals,  doctors  and  attorneys. 
SCA-exempt  employees  must  be  paid 
either  on  a  salary  or  fee  basis.  See  29 
CFR  part  541.  The  Department  notes 
that  this  interpretation  is  not  in  fact 
inconsistent  with  the  provisions  of  the 
Permanent  Program's  Technical 
Assistance  Guide,  which  requires  use  of 
the  SCA  wage  determination  '[i]f  the 
job  opportunity  is  in  an  occupation  and 
a  geographic  area  for  which  DOL  has 
made  a  wage  determination  "  under  the 
SCA.  Page  114  of  the  Guide  simply 
points  out  that  executive, 
administrative,  and  professional 
employees  are  exempt  from  the  SCA. 
but  does  not  state  that  the  exemption  is 
intended  to  limit  the  application  of  the 
SCA  wage  determination  in  determining 
the  prevailing  wage  under  the 
permanent  program.  In  any  event,  it  is 
the  Department's  intention  to  conform 
its  prevailing  wage  determinations 
under  the  Permanent  Program  to  the 
interpretations  in  this  Rule,  as  set  forth 
in  §655.731(a)(2){i)(B)  (rather  than  in 
Appendix  B,  as  proposed). 

5.  How  Are  the  "PMSA  "  and  "CMSA" 
Concepts  Applied?  (§  655.715, 
Previously  in  Proposed  Appendix  B, 
Section  e) 

The  regulations  at  §655. 731(a)(2) 
require  that  the  prevailing  wage  be 
determined  for  the  occupational 
classification  in  the  area  of  intended 
employment.  "Area  of  intended 
employment"  in  turn  is  defined  to 
include  "the  area  within  normal 
commuting  distance"  of  the  place  where 
the  H-lB  worker  will  be  employed.  This 
definition  further  provides  that  "Ulf  the 
place  of  employment  is  within  a 
Metropolitan  Statistical  Area  (MSA), 
any  place  within  the  MSA  is  deemed  to 
be  within  normal  commuting  distance 
of  the  place  of  employment." 

Proposed  Appendix  B,  section  e, 
further  explained  that  in  computing 
prevailing  wages  for  an  "area  of 
intended  employment,"  the  Department 
will  consider  all  locations  within  either 
an  MSA  or  a  primary  metropolitan 
statistical  area  (PMSA)  to  constitute 
"normal  commuting  distance."  The 
NPRM  further  stated  that  "a 
consolidated  metropolitan  statistical 
area  (CMSA)  will  not  be  used  in  this 
manner  in  determining  the  prevailing 
wage  rates."  The  Department  sought  to 
explain,  parenthetically,  that  this 
simply  meant  that  all  locations  within  a 


CMSA  will  not  necessarily  be  deemed  to 
be  within  normal  commuting  distance. 
The  Department  determined,  based  on 
its  operational  experience,  that  CMS.\s 
can  be  too  geographically  broad  tu  be 
used  in  this  manner.  Because  the 
Department  has  not  adopted  any  rigid 
measure  of  distance  as  a  "normal 
commuting  area."  locations  near  the 
boundaries  of  MSAs  and  PMSAs.  and 
locations  within  or  near  the  boundaries 
of  CMSAs  may  be  within  normal 
commuting  distance,  depending  on  the 
factual  circumstances. 

The  Department  received  four 
comments  (ACIP,  AILA.  Intel.  Latour) 
on  this  issue.  ACIP  believes  that  there 
is  no  justification  for  eliminating  the  use 
of  CMSAs  for  prevailing  wage  purposes, 
and  that  requiring  the  use  of  PMSAs  and 
MSAs  will  unnecessarily  inflate  the 
prevailing  wage  rate  for  employers 
located  in  certain  metropolitan  areas. 
That  organization  further  commented 
that  the  fact  that  many  wage  sun-eys  use 
CMSAs  supports  their  contention  that 
workers  do  in  fact  commute  within 
these  regions  and  CMSAs  should 
continue  to  be  a  valid  statistical  area. 

AILA  expressed  its  agreement  that 
employers  should  make  good  faith 
efforts  to  utilize  surveys  which  fit  a 
geographical  area,  but  noted  that  it  is 
not  always  possible.  Thus,  it 
recommended  that  employers  be  able  to 
use  broader  geographic  sur\'eys  where 
no  valid  local  sur\'eys  can  be  found. 
Intel  expressed  a  similar  view-.  Latour 
stated  that  it  has  used  "normal 
commuting  distance"  since  IMMACT 
90,  and  the  Department's  proposal 
would  only  create  confusion  for 
employers. 

These  comments  demonstrate  a 
misunderstanding  on  the  part  of  the 
commenters  of  the  Department's  view 
on  the  use  of  CMSAs.  The  Department 
did  not  intend  to  place  a  blanket 
prohibition  on  the  use  of  CMSAs. 
Rather,  the  Department  intended  only  to 
clarif\%  albeit  parenthetically,  that, 
unlike  MSAs  and  PMSAs,  locations 
within  a  CMSA  are  not  automatically 
deemed  to  be  within  normal  commuting 
distance.  If  an  employer  can  show  that 
it  could  not  get  an  adequate  sample  at 
the  MSA  or  PMSA  level,  a  sun'ey  based 
upon  a  CMSA  may.  in  fact,  be 
appropriate.  In  such  a  situation,  the 
employer  should  demonstrate  that  it 
was  not  possible  to  obtain  a 
representative  sample  of  similarly 
employed  workers  within  the  .MSA  or 
PMSA.  Upon  such  a  showing,  the 
CMSA  survey  should  be  acceptable 
Furthermore,  if  an  employer  is  unable  to 
obtain  a  representative  sample  at  the 
MSA  or  PMSA  level.  GAL  2-98  (ETA's 
prevailing  wage  policy  directive) 
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specifically  direct.s  that  the  geographic 
base  of  the  survey  should  be  expanded 
The  Department's  proposals  on  this 
issue  also  sought  to  introduce  the  PMSA 
concept  into  the  regulation,  which  had 
previously  discussed  only  MSAs.  The 
Department  has  therefore  amended  the 
definition  of  "Area  of  intended 
employment"  in  §655  715.  consistent 
with  this  discussion,  and  has  removed 
the  discussion  from  proposed  Appendix 
B,  section  e. 

6.  How  Does  the  "Weighted  Average" 
Apply  in  the  Determination  of  the 
Prevailing  Wage,  and  What  Other  Issues 
Have  Arisen  Concerning  the 
Determination  of  the  Prevailing  Wagef' 
(§655.731(b)(3)(iii)(B|(  21.  Previously  in 
Proposed  Appendix  B.  Section  f; 
«}655.731(aH2Hvii);  and  Proposed 
Revisions  to  §  655.731(a)(2)(iii)  and 
(d)(4)) 

Proposed  Appendix  B.  section  f. 
explained  that,  due  to  the  inadvertent 
omission  of  the  word  "weighted"  from 
one  provision  of  the  regulation,  there 
had  been  a  suggestion  of  confusion 
regarding  whether  an  employer  which 
uses  an  "independent  authoritative 
source"  to  determine  prevailing  wages 
was  required  to  use  a  "weighted 
average"  methodology  Therefore 
proposed  Appendix  B  described  this 
methodology  and  haw  and  when  it  is  to 
be  used. 

The  Department  received  no 
comments  on  this  provision.  The 
Department  has  amended 
§655.731(b)(3)(iii)(B)(i)  to  expressly 
require  a  weighted  average  and  has 
removed  this  section  from  Appendix  B 

As  discussed  above  in  IV'  0.4.  the 
Department  has  concluded  that  an 
employer  will  not  be  required  to  keep 
hourly  wage  records  for  full-time  H-lB 
workers  paid  on  a  salarv"  basis  where  the 
prevailing  wage  is  expres.sed  as  an 
hourly  wage  In  order  to  permit  this 
change  in  the  recordkeeping  provisions, 
it  is  necessary  that  the  regulations  be 
amended  to  explain  that  the  hourlv 
wage  may  be  converted  to  a  salarv. 
Section  655.731(a)(2)(vii)  is  therefore 
amended  to  provide  that  an  hourly  rate 
may  be  converted  to  a  weeklv  salar\'  by 
multiplying  the  rate  by  40,  and  may  be 
converted  to  an  annual  salarv-  by 
multiplying  by  2080.  etc. 

7.  What  is  the  Effect  of  a  New  LCA  on 
the  Employer's  Prevailing  Wage 
Obligation  Under  a  Pre-Existing  LCA? 
(§ 655.731(a)(4),  Previously  in  Proposed 
Appendix  B,  Section  g) 

The  Department,  in  the  1999  .NPRM, 
acknowledged  the  possibility  of 
confusion  among  employers  regarding 
the  prevailing  wage  obligation  of  an 


employer  which  has  filed  more  than  one 
LCA  for  the  same  occupational 
classification  in  the  .same  area  of 
employment,  in  such  circumstances,  the 
Department  observed,  the  emplover 
could  have  H-lB  employees  in  the  same 
occupational  classification  in  the  same 
area  of  employment  brought  info  the 
United  States  (or  accorded  H-lB  status) 
based  t)n  petitions  approved  pursuant  to 
different  LCAs  (filed  at  different  times) 
with  different  prevailing  wage 
lieterminations.  Therefore,  the 
Department  advised  in  proposed 
Appendix  B  to  Subpart  H.  that  the 
prevailing  wage  rate  as  to  any  particular 
H-lB  nonimmigrant  is  prescribed  by  the 
LC;A  which  supports  that 
nonimmigrant's  H-lB  petition.  The 
regulations  require  that  the  employer 
obtain  the  prevailing  wage  at  the  time 
that  the  LCA  is  filed  (<?  655.731(a)(2)). 
The  LCA  is  valid  for  the  period  certified 
by  ETA.  and  the  employer  must  satisf\' 
all  the  LClA's  requirements  for  as  long  as 
any  H-lB  nonimmigrants  are  emploved 
pursuant  to  that  LCA  (§655.750).  Where 
new  nonimmigrants  are  employed 
pursuant  to  a  new  LCA,  that  new  LCA 
prescribes  the  employer's  obligations  as 
to  those  new  nonimmigrants.  The 
prevailing  wage  determination  on  the 
later/subsequent  LCA  does  not  "relate 
back"  to  operate  as  an  "update"  of  the 
prevailing  wage  for  the  previously-filed 
L('A  for  the  same  occupational 
classification  in  the  same  area  of 
employment.  The  Department  also 
cautioned  employers  that  everv  H-lB 
worker  is  to  be  paid  in  accordance  with 
the  employer's  actual  wage  svstem 
(regardless  of  any  difference  among 
prevailing  wage  rates  under  various 
LCAs),  and  thus  is  to  receive  any  pay 
increases  which  that  system  provides 
(p.g  .  merit  increases:  cost  of  living 
increases). 

One  commenter.  AILA.  welcomed  the 
acknowledgment  that  a  prevailing  wage 
on  an  LCA  is  not  changed  by  later 
prevailing  wage  determinations. 
However,  AILA  expressed  opposition  to 
the  reminder  that  an  emplover  is 
obligated  to  pav  any  wage  increases 
provided  by  its  actual  wage  system. 

The  Department  has  removed  its 
discussion  of  this  issue  from  Appendix 
B  to  the  regulations  at  §  655.731(a)(4). 
The  issue  of  payment  of  wage  increases 
under  the  actual  wage  system  is 
discussed  above  in  IV.d.3  of  the 
preamble. 

Q  Miscellaneous  Matters 

The  Department  has  also  made  minor 
changes  to  the  regulations  not  discussed 
above. 

Section  655.700|c)(2)  has  been 
amended  to  explain  the  effect  of  the 


ACWIA  amendments  upon  the  entr\' 
and  employment  of  a  nonimmigrant 
who  is  a  citizen  of  Mexico  pursuant  to 
the  provisions  of  the  North  American 
Free  Trade  Agreement  (NAFTA).  As  a 
general  matter,  the  H-lB  requirements 
continue  to  apply.  To  avoid  the 
imposition  of  more  stringent 
requirements  on  the  entn,-  of  such 
nonimmigrants  (who  are  classified  as 
"TN"),  however,  neither  the  recruitment 
nor  the  displacement  provisions  apply 
to  these  nonimmigrants.  The  Interim 
Final  Rule  also  continues  the  practice  of 
applying  the  statutory'  and  regulatory 
provisions  for  registered  nurses  (most 
recently  the  Nursing  Relief  for 
Disadvantaged  Areas  Act  of  1999,  Pub. 
L.  106-95)  to  TNs. 

In  addition,  several  places  (e.g., 
§§655.700,  655.705.  655.715),  have 
been  revised  to  reflect  the  amendments 
made  by  the  ACWIA  and  the  October 
2000  Amendments,  and  to  reflect  the 
current  Departmental  organizational 
structure. 

V.  Executive  Order  12866 

Because  of  its  importance  to  the 
public  and  to  the  Administration's 
priorities,  the  Department  is  treating 
this  rule  as  a  "significant  regulatorv- 
action"  within  the  meaning  of  section 
3(f)(4)  of  Executive  Order  (E.O.)  12866. 
E.O.  12866  requires  a  full  economic 
impact  analysis  only  for  "economically 
significant"  rules  as  defined  in  section 
3(f)(1).  An  "economically  significant" 
rule  pursuant  to  section  3(f)(1)  is  one 
that  may  "have  an  armual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities." 

As  noted  in  the  NPRM,  the  H-lB  visa 
program  is  a  voluntary  program  that 
allows  employers  to  temporarily  secure 
and  employ  nonimmigrants  admitted 
under  H-lB  visas  to  fill  specialized  jobs 
not  filled  by  U.S.  workers.  In  order  to 
protect  U.S.  workers'  wages  and 
eliminate  any  economic  incentive  or 
advantage  in  hiring  temporary'  foreign 
workers.  Section  212(n)  of  the  INA 
imposes  various  requirements  on 
employers,  including  the  requirement 
that  the  employer  pay  an  H-lB  worker 
the  higher  of  the  actual  wage  or  the 
prevailing  wage.  This  Interim  Final  Rule 
implements  statutory  changes  in  the  H- 
IB  visa  program  enacted  by  the  ACWIA. 
The  ACWIA  (1)  temporarily  increases 
the  maximum  number  of  H-lB  visas 
permitted  each  year;  (2)  temporarilv 
requires,  during  the  increased  H-lB  cap 
period,  new  non-displacement  (layoff) 
and  recruitment  attestations  bv  "H-lB- 
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dependent"  employers  and  employers 
found  to  have  committed  willful 
violations  or  misrepresentations;  (3) 
requires  employers  of  H-lB  workers  to 
offer  the  same  fringe  benefits  to  H-lB 
workers  as  they  offer  U.S.  workers;  (4) 
requires  employers  in  certain  cases  to 
pay  H-lB  workers  in  a  non-productive 
status;  and  (5)  provides  whistleblower 
protections  to  employees  (including 
former  employees  and  applicants)  who 
disclose  information  about  potential 
violations  or  cooperate  in  an 
investigation  or  proceeding.  In  addition, 
this  Rule  contains  final  rules  on  certain 
proposals  previously  published  for 
comment  in  October  1995,  and  on 
proposals  relating  to  the  Department's 
interpretations  of  the  INA  and  its 
existing  regulations. 

The  Department,  in  the  NPRM, 
concluded  that  this  rule  is  not 
"economically  significant"  because  the 
direct,  incremental  costs  that  an 
employer  would  incur  because  of  this 
rule,  above  customary  business 
expenses  associated  with  recruiting 
qualified  job  applicants  and  retaining 
qualified  employees  in  specialized  jobs, 
are  expected  to  be  minimal. 
Collectively,  the  changes  proposed  by 
this  rule  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
Therefore,  the  Department  concluded 
that  this  rule  is  not  a  "significant 
regulatory  action"  as  defined  by  section 
3(f)(1)  of  E.O.  12866,  and  no  economic 
impact  analysis  is  required  under 
section  6(a)(3). 

Foiu-  commenters  (ACIP,  AILA, 
Hammond  and  TCS)  specifically 
responded  to  the  Department's  findings 
with  respect  to  E.O.  12866.  Hammond 
disagreed  with  the  Department's 
assessment  that  a  full  economic  impact 
ancdysis  is  not  required.  That 
commenter  stated  its  belief  that  the 
direct,  incremental  costs  an  employer 
would  incur  because  of  this  rule  are 
above  the  customary  and  usual  business 
expenses  for  recruiting  qualified  job 
applicants  and  for  retaining  qualified 
employees  in  specialized  jobs. 
Hammond  contended  that  the  rule  will 
impose  significant  costs  that  will  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  and  will  adversely 
affect  the  computer  industry  and  its 
productivity. 

All  four  commenters  stated  their  view 
that  the  Department  has  imderestimated 
the  additional  burdens  and  costs  to  be 
attributed  to  the  new  regulatory 
provisions  on  all  H-lB  employers,  and 


that  the  economic  impact  of  the  rule  is 
not  limited  to  H-lB-dependent 
employers.  AILA  urged  the  Department 
to  provide  a  more  accurate  and 
reasonable  estimate  of  the  burden 
created  by  its  regulatory  provisions, 
using  reliable  data  and  computations, 
before  imposing  the  regulations  in  final 
form.  In  the  alternative,  and  in  the 
absence  of  data  to  support  a  reasonable 
estimate  of  the  economic  impact  on  H- 
IB  employers,  AILA  recommended  the 
adoption  of  regulations  that  are  less 
burdensome. 

For  the  reasons  discussed  above  and 
in  the  preamble  of  the  NPRM,  the 
Department  continues  to  believe  that  the 
Interim  Final  Rule  is  not  an 
"economically  significant"  regulatory' 
action  under  E.O.  12866.  section  3(f)(1)- 
Furthermore,  as  described  in  detail 
above,  the  Department  has  made 
significant  changes  in  several  provisions 
which  will  lessen  the  perceived  burden 
to  employers.  Accordingly,  the  Rule 
does  not  require  an  assessment  of  costs 
and  benefits  imder  section  6(aK3)  of  that 
E.O.  The  Rule,  however,  was  treated  as 
a  "significant  regulatory  action"  under 
E.O.  12866,  section  3(f)(4),  because  of  its 
importance  to  the  public  and  to  the 
Administration's  priorities  and  was. 
therefore,  reviewed  by  the  Office  of 
Management  and  Budget. 

VI.  Final  Regulatory  Flexibility 
Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  agencies  to 
prepare  and  make  available  for  public 
conmient  an  initial  regulatory  flexibility 
analysis,  describing  the  anticipated 
impact  of  the  proposed  rule  on  small 
entities.  This  initial  analysis  was 
published  as  part  of  the  NPRM.  The 
initial  regulatory  flexibility  analysis 
concluded  that  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory' 
Flexibility  Act.  The  Regulatory 
Flexibility  Act  also  requires  agencies  to 
prepare  a  final  regulatory  analysis, 
assessing  comments  received  on  the 
initial  analysis,  describing  any 
significant  alternatives  affecting  small 
entities  that  were  considered  in  arriving 
at  the  final  rule,  and  the  anticipated 
impact  of  the  rule  on  small  entities. 

In  the  initial  regulatory  flexibility 
analysis,  the  Department  noted  that 
available  data  and  analyses  indicated 
that  most  of  the  businesses  in  the 
industries  in  which  H-lB  workers  likely 
would  be  employed  would  meet  SBA's 
definition  of  "small."  The  Department, 
however,  stated  its  conclusion  that  the 
economic  impact  of  the  rule  would  not 
be  significant.  As  there  explained,  most 


of  the  new  compliance  obligations 
addressed  in  this  rulemaking  apply  to 
only  a  small  subset  of  the  full  universe 
of  employers  that  participate  in  the  H- 
IB  program,  namely,  those  that  meet  the 
new  definition  of  "H-lB  dependent 
employer"  and  those  found  to  have 
committed  willful  violations  or 
misrepresentations  ("willful  violators"), 
which  the  Department  estimated  to  be 
no  more  than  200  employers. 

Upon  further  analysis,  including 
review  of  the  comments  received  by  the 
Department,  we  have  concluded  that  the 
Department's  initial  assessment  was 
correct,  i.e.,  the  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

The  discussion  which  follows 
addresses  the  statutory  requirements 
bearing  on  this  final  analysis.  While 
much  of  the  discussion  closely  tracks 
the  language  in  the  Depeulment's  initial 
analysis,  we  address  below  the 
comments  received  bearing  upon  the 
impact  of  the  rule  on  small  entities.  The 
reader  should  review  the  supplementary 
information  section  of  the  preamble 
(particularly  section  IV)  for  a  full 
discussion  of  the  various  alternatives 
considered  by  the  Department  in 
crafting  the  IFR.  However,  we  discuss 
below  some  aspects  of  these  alternatives 
as  they  relate  to  small  entities. 

1 .  What  Are  the  Objectives  of.  and  the 
Legal  Basis  for,  the  Interim  Final  Rule? 

On  October  21.  1998,  President 
Clinton  signed  into  law  the  American 
Competitiveness  and  Workforce 
Improvement  Act  of  1998  (ACWIA), 
which  was  enacted  as  Title  IV  of  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
Fiscal  Year  1999  (Public  Law  105-277). 
The  ACWIA  amended  the  Immigration 
and  Nationality  Act  (INA),  as  amended 
(8  U.S.C.  llOl'et  seq.).  relating  to  the  H- 
IB  visa  program.  Under  the  H-lB  visa 
program,  employers  may  temporarily 
employ  nonimmigrants  admitted  into 
the  U.S.  under  H-lB  visas  in  specialty 
occupations  and  as  fashion  models, 
instead  of  employing  U.S.  workers, 
under  certain  conditions.  Section  412(d) 
of  the  ACWLA  provides  that  some  of  the 
amendments  made  by  the  ACWIA  do 
not  take  effect  until  the  Department 
promulgates  implementing  regulations, 
which  are  the  subject  of  this 
rulemaking. 

The  Interim  Final  Rule  is  issued 
pursuant  to  provisions  of  the  INA,  as 
amended,  and  the  ACWL\,  8  U.S.C. 
1101(a)(15)(H)(i){b),  1182(n),  and  1184; 
29  U.S.C.  49  et  seq.;  sec.  303(a)(8).  Pub. 
L.  102-232.  105  Stat.  1733.  1748  (8 
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U.S.r:.  1182  note);  and  shl  412ld)  and 
(e),  Pub.  L.  105-277.  112  Stdt   2tiai   Th»- 
objectives  of  the  rule  are  to  enable 
employers  to  understand  and  tornply 
with  applicable  requirements  under  the 
amended  H-lB  visa  program,  and  to 
advise  employees  and  applicants  of  the 
protections  afforded  by  the  amendments 
to  U.S.  and  H-lB  workers 

2.  What  Comments  Were  Received 
Addressmg  the  Initial  Regulaton' 
Flexibility  Analysis.  How  Does  the 
Department  .Assess  the  (Aimments.  and 
what  Changes,  if  Any.  Were  Made  as  a 
Result  of  the  Comments:' 

As  discussed  below,  the  Department 
received  onh'  a  few  comments  (from 
ACIP,  AILA,  Hammond  and  ITAA)  that 
specifically  discussed  the  initial 
regulaforv  flexibility  analysis  Thf 
comments  specifically  directed  at  the 
initial  regulator*'  flexibility  analysis 
addressed  onlv  the  commenters" 
disagreement  with  the  Department  s 
estimate  of  the  number  of  US 
employers  that  would  be  affected  bv  the 
rule's  requirements  pertaining  to  H-lB- 
dependent  employers  or  willful 
violators.  Employers  with  such  status 
(generally  those  employers  with  more 
than  15  percent  of  their  workforce 
comprised  of  nonimmigrants  or 
employers  found  to  have  willfully 
violated  H-lB  requirements)  must 
follow  requirements  not  imposed  on  the 
much  larger  number  of  employers  that 
employ  a  smaller  percentage  of 
nonimmigrant  workers.  Since  the 
comments  received  specificallv  relate  to 
the  Department's  estimate  regarding  the 
number  of  small  entities  affected  bv  the 
IFR,  the  comments  are  discussed  in  the 
next  section  of  this  analysis. 

Although  not  raised  in  connection 
with  the  initial  analysis,  numerous 
commenters,  as  detailed  in  the 
preceding  sections  of  the  preamble  to 
the  Interim  Final  Rule,  objected  to  the 
recordkeeping  burdens  imposed  by  the 
rule;  a  few  commenters  (Chamber  of 
Commerce.  IEEE.  Simmons)  expressed  a 
general  concern  that  the  regulations 
would  impose  requirements  that  small 
businesses  would  find  burdensome 
(See  sections  IV.D  7.  D.8.  El.) 

The  Department  has  taken  these 
comments  into  account,  clarifying  the 
particular  requirements  in  several 
respects.  While  many  of  these 
comments  did  not  differentiate  among 
employers  By  size,  the  Department  has 
made  many  adjustments  in  the  Interim 
Final  Rule,  as  discussed  above,  that  will 
benefit  small  employers.  The  comments 
reflected  some  misunderstanding 
regarding  the  need  to  create,  as 
distinguished  from  retaining  or 
maintaining,  documents  relating  to  the 


H-lH  employment  process.  The  Rule 
nnpiires  the  creation  of  documents  in 
only  a  relativelv  few  instances.  And,  in 
ninst  instances,  the  maintenance  of 
these  documents  already  is  required  by 
other  statutes  and  regulations.  For 
example,  while  the  regulation  requires 
employers  in  some  instances  to 
maintain  basic  pavroll  and  hours 
worked  records  for  certain  emplovees. 
emplovers  are  already  required  to  do  so 
by  other  federal  statutes,  such  as  the 
Fair  Labor  Standards  Act.  In  a  related 
matter,  the  Interim  Final  Rule  clarifies 
that  emplovers  need  not  segregate  H-lB 
documents  in  a  file  or  system  separate 
from  other  employment  documents. 
Finally,  the  Rule,  at  §655.760.  clarifies 
the  documents  that  need  to  be  kept  in 
a  public  access  file  and  simplifies  the 
t-mployer's  obligations  in  this  regard. 
These  aspects  of  the  Rule  are  discussed 
in  full  in  the  earlier  sections  of  the 
preamble.  The  reader's  particular 
attention  to  the  following  points  is 
recommended;  The  Paperwork 
Reduction  Act  summary  in  section  I: 
non-displacement  documentation 
(IV.D.H);  recruitment  practices  (IV.E.2); 
recruitment  documentation  {IV. E. 5); 
benefits  documentation  (IV. G. 2); 
location  of  documents  (IV.D. 3);  hours 
worked  documentation  (IV. 0. 4);  public 
access  rules  clarified  (IV. 0. 4  and 
§655  760  of  the  Rule). 

The  Rule  also  contains  several 
provisions  that  will  particularly  benefit 
small  businesses.  The  Department  has 
provided;  A  toll  free  fax  number  to  file 
LCAs  (see  IV. B);  free  or  nominal  charge 
resources  for  determining  "master's 
degree  equivalence"  (see  IV. C. 2)  and 
determining  "specialities  related  to"  a 
master's  degree  (see  IV. C. 3).  Other 
aspects  of  the  Rule  that  may  be  of 
particular  assistance  to  some  small 
entities  include  the  use  of  a  download 
program  that  can  be  used  with  Apple 
Macintosh  systems  (see  IV. B. 5)  and 
employer  options  regarding  the  payment 
of  benefits  to  H-lB  workers  already 
employed  abroad  by  the  employer  or  its 
affiliate  (see  IV.G.lj.  The  Department's 
outreach  efforts  to  explain  the 
requirements  of  the  ACWIA  and  the 
Rule  also  benefit  small  entities.  As  part 
of  these  efforts,  the  Department,  as 
discussed  in  the  preamble  above,  at 
section  IV. B.  plans  to  make  available 
soon  its  small  business  compliance 
guide  and  to  set  up  a  computer  program 
that  will  enable  individuals  and 
employers  to  obtain  answers  to  their  H- 
IB  questions. 

The  Department  received  some 
miscellaneous  comments  that  concern 
small  entities.  As  noted  above,  at 
section  IV. N  of  the  preamble,  the 
Department  received  a  comment 


requesting  that  state  school  districts  and 
private  schools  be  included  in  the 
special  prevailing  wage  provisions.  The 
Department  has  concluded  that  the 
statute  does  not  allow  for  suc:h 
exemption. 

One  commenter  (Gurtu  &  McGoldrick) 
expressed  the  summary  view  that  the 
rules  would  impose  excessive 
recordkeeping  requirements  on  small 
businesses.  As  noted  here  and 
throughout  the  preamble,  we  believe 
that  the  Interim  Final  Rule  imposes  onlv 
minimal  obligations  on  employers,  and 
that  the  ACWIA  does  not  allow  the 
latitude  to  except  small  entities  from  the 
requirements  necessary  to  ensure 
compliance  with  the  statute.  (See 
section  8  below.) 

Another  commenter  (SBSC)  expressed 
the  view  that  the  Department's  use  of 
established  definitions  and  regulations 
from  areas  of  the  law  external  to 
immigration  would  prove  costly  to 
small  employers.  We  believe  that  we 
have  provided  ample  information  to 
allow  all  employers  to  understand  and 
comply  with  all  aspects  of  the  H-lB 
program.  No  employer  is  required  to 
look  beyond  the  regulations  in  order  to 
meet  these  obligations.  At  the  same 
time,  the  references  in  the  preamble  to 
other  statutes  should  assist  employers 
by  providing  them  with  potentially 
useful  guides  to  help  them  in  meeting 
these  requirements  and  by  reminding 
them  that  other  laws  may  bear  on  the 
employment  of  H-lB  workers. 

3.  How  Many  Small  Entities  Will  Be 
Covered  by  the  Interim  Final  Rule? 

A.  As  the  Department  noted  in  the 
initial  regulatory  flexibility  analysis,  the 
rule  will  have  the  greatest  impact  on 
"H-lB-dependent"  employers  and 
"willful  violators."  Other  aspects  of  the 
rule  will  apply  all  to  employers  which 
seek  to  temporarily  employ 
nonimmigrants  admitted  into  the  U.S. 
under  the  H-lB  visa  program  in 
specialty  occupations  and  as  fashion 
models.  The  initial  analysis 
distinguished  between  "H-lB 
dependent  employers"/"willful 
violators  "  and  all  other  H-lB  employers 
and  we  follow  that  approach  here  in 
discussing  these  two  groups  of 
emplovers. 

Section  412  (a)(3)  of  the  ACWIA 
defines  "H-lB-dependent  employer"  as 
an  employer  that  has  25  or  fewer  full- 
time  equivalent  employees  employed  in 
the  U.S.  and  more  than  7  H-lB 
nonimmigrants,  at  least  26  but  not  more 
than  50  full-time  equivalent  employees 
and  more  than  12  H-lB  nonimmigrants, 
or  at  least  51  full-time  equivalent 
employees  and  a  workforce  of  H-lB 
noninunigrants  comprising  at  least  15 


percent  of  its  full-time  equivalent 
employees.  The  ACWIA  requires  H-lB- 
dependent  employers  and  employers 
found  to  have  willfully  violated  H-lB 
requirements  to  attest  that  they  will  not 
displace  (layoff!  U.S.  workers  and 
replace  them  with  H-lB  workers  in 
essentially  equivalent  jobs,  that  they 
will  not  place  H-lB  workers  with  other 
employers  without  first  inquiring  as  to 
whether  they  intend  to  displace  U.S. 
workers,  and  that  they  have  taken  good 
faith  steps  to  recruit  in  the  United  States 
for  U.S.  workers  to  fill  the  jobs  for 
which  they  are  seeking  H-lB  workers. 
An  employer  filing  an  LCA  pertaining 
only  to  "exempt  H-lB  noninunigrants" 
need  not  comply  with  the  non- 
displacement  and  good  faith 
recruitment  attestations,  regardless  of 
status  as  an  H-lB-dependent  or  willful 
violator.  "Exempt  H-lB 
nonimmigrants"  are  defined  as  those 
who  earn  at  least  $60,000  annually  or 
who  have  attained  a  master's  degree  or 
its  equivalent  in  a  specialty  related  to 
the  intended  employment. 

B.  The  definition  of  "small"  business 
varies  considerably,  depending  on  the 
policy  issues  and  circumstances  under 
review,  the  industry  being  studied,  and 
the  measures  used.  The  size  standards 
used  by  the  U.S.  Small  Business 
Administration  (SBA)  to  define  small 
business  concerns  according  to  their 
Standard  Industrial  Classification  (SIC) 
codes  are  codified  at  13  CFR  121.201. 
SBA's  small  size  standards  are  generally 
expressed  either  in  maximum  number  of 
employees  or  annual  receipts  (in 
millions  of  dollars). 

As  explained  in  the  initial  analysis, 
we  could  apply  SBA's  size  standards 
and  gauge  precisely  how  many  of  the 
aiffected  businesses  are  "small"  if  we 
were  able  to  construct  a  profile  of  each 
business  that  used  H-lB  workers, 
showing  both  the  total  nvmiber  of 
workers  employed  and  the  portion  that 
are  H-lB  workers,  together  with  total 
annual  receipts  and  the  applicable  SIC 
industry  code.  Unfortunately,  the 
precise  data  required  for  this  analysis 
■  are  not  available.  However,  we  know 
that  by  far  the  greatest  number  of 
occupations  in  LCAs  certified  imder  the 
H-1 B  program  have  historically  been  for 
computer-related  occupations,  and  for 
therapists  (principally  physical  and 
occupational).'  Looking  just  at  these 


categories  would  present  a  view  of  60  to 
70  percent  of  all  the  certified  job 
openings  under  the  H-lB  program. 

For  Major  Group  73.  Business 
Services,  the  SBA's  small  business  size 
standards  for  SIC  codes  in  which 
computer-related  occupations  would 
likely  be  employed  are  all  at  the  $18 
million  level  (annual  receipts). ^  Data 
from  the  1992  Census  of  Sen'ice 
Industries:  Establishment  and  Firm  Size 
(published  February  1995)  indicate  that 
39,511  out  of  a  total  40.242  firms  (or 
98.18  percent)  have  annual  receipts  less 
than  $18  million. 

The  Business  Services  category  would 
not  include  other  users  of  H-1  B  workers 
in  computer-related  occupations,  such 
as  computer  equipment  manufacturers. 
For  computer  and  other  electronic 
equipment  manufacturers,  the  SBA's 
small  size  threshold  is  1,000 
employees. 3  In  1994  (latest  data  on  size 
distribution),  1.6  percent  of  the 
establishments  employed  1 .000  or  more 
workers  {comprising  42.1  percent  of  the 
employment  in  the  industry). '^  There 
were  more  than  14,000  establishments 
in  this  industry  in  1996. 

For  Major  Group  80,  Health  Services, 
the  SBA's  small  size  threshold  for  all 
categories  within  the  group  are  at  the  $5 
million  (annual  receipts)  level.  Data 
from  the  1992  Census  of  Service 
Industries:  Establishment  and  Firm  Size 
(February  1995)  indicate  that  244,437 
out  of  a  total  249,052  firms  (or  98.15 


'  Our  initial  analysis,  utilizing  1997  data,  shiowed 
that  ;198.324  job  openings  were  certified — 44.4 
percent  in  computer-related  occupations  and  25.9 
percent  for  therapists.  More  recent  data  for  FY  1999 
shows  53.2  percent  of  1.089,524  openings  certified 
were  in  computer-related  occupations  and  17.7 
percent  were  therapists  (of  whom  118.350  or  88.27 
percent  were  filed  bv  one  employer).  For  the  period 
October  1.  1999  through  May  31.  2000,  514,263 


openings  were  certified — 61  percent  in  computer- 
related  occupations  and  only  0.5  percent  therapists. 

^  Major  Group  73  includes  the  followng  SIC 
industries;  Computer  Programming  Services  (7371); 
Prepackaged  Software  (7372);  Computer  Intergrated 
Systems  Design  (7373);  Computer  Processing  and 
Data  Preparation  and  Processing  Services  (7374): 
Information  Retrieval  Services  (7375);  Computer 
Facilities  Management  Services  (7376);  Computer 
Rental  and  Leasing  (7377);  Computer  Maintenance 
and  Repair  (7378);  and  Computer  Related  Services. 
Not  Elsewhere  Clas.sified  (N.E.C.)  (7379). 

3  According  to  BLS.  the  following  five  .SICs 
comprise  the  electronic  equipment  manufacturing 
industry:  357.  Computer  and  Office  Equipment. 
365:  Household  Audio  and  Video  Equipment:  ;ifi6. 
Communications  Equipment:  367.  Electronic 
Components  and  Accessories:  and  ;181.  Search  and 
Navigation  Equipment.  The.se  five  SICs  share 
common  need  for  high  levels  of  computer 
programmers,  analysts,  engineers  and  other 
computer  scientists.  BLS  has  published  data  on 
establishment  size  for  the  industry  as  a  whole,  but 
not  its  five  components.  See  Direcr  Guide  to 
Industries.  BLS  Bulletin  2503.  pp  53-56.  lanuary 
1998.  The  products  of  this  industry  include 
computers  and  computer  storage  de\  ices  such  as 
disk  drives:  semiconductors  (silicon  or  computer 
chips  or  integrated  circuits),  which  are  the  core  iti 
computers  and  other  advanced  electronic  products: 
computer  peripheral  equipment  such  as  printers 
and  scanners:  calculating  and  aceciunting  machines 
such  as  automated  teller  machines:  and  other 
electronic  equipment  using  higlily  skilled  (  umputer 
and  other  scientists  and  professionals. 

'BLS  Bulletin  2503  (lanuars  1998)  .Source:  L.S 
Department  of  Commerce.  County  Business 
Patterns.  1994. 


percent)  have  annual  receipts  less  than 
$5  million.'' 

Based  on  the  above  data,  we 
concluded  in  the  initial  analysis  that  the 
vast  majority  (over  98  percent)  of  the 
businesses  in  the  industries  in  which 
H-lB  workers  are  likely  to  be  employed 
would  meet  SBA's  definition  of  "small." 
In  the  initial  analysis,  the  Department 
estimated  that  approximately  50.000 
emplovers  a  year  file  LCA's  for  H-lB 
nonimmigrants.  The  Department  also 
estimated  that  not  more  than  ten  (10) 
employers  a  year  will  be  found  to  have 
committed  willful  violations.  The 
Department  has  received  no  comments, 
nor  possesses  any  other  information, 
that  would  call  into  question  this 
approach  or  the  estimate  it  yielded  in 
the  initial  analysis.  Based  upon  its 
updated  review  of  the  number  of  LCAs 
filed  per  year  and  taking  into 
consideration  the  increase  in  petitions 
permitted  by  the  October  2000 
amendments  to  the  INA.  the  Department 
currently  estimates  that  63,500 
employers  a  year  will  file  LCAs. 

C.  As  noted  in  the  initial  analysis, 
there  are  no  data  available  to  determine 
how  many  "H-lB-dependent" 
employers  will  exist  under  the  rule.  We 
arrived  at  our  estimate  of  the  number  of 
"H-lB-dependent"  employers  for 
purposes  of  the  initial  analysis,  as 
follows.  Although  the  test  for  H-lB 
dependency  varies  with  the  size  of  the 
employer,  an  employer  must  employ  at 
least  seven  H-lB  workers  to  be 
dependent.  Therefore,  we  stated  that  if 
we  assume  that  even,'  H-lB-dependent 
employer  had  the  smallest  workforce 
threshold  (25  full-time  equivalent 
employees)  and  therefore  subject  to  the 
"more  than  seven  H-lB"  workers  test, 
we  can  estimate  the  maximum  potential 
number  of  H-lB-dependent  employers 
in  computer-related  fields  and  health 
services  (using  therapists)  by 
determining  how  many  of  tbose 
employers  submitted  LCAs  seeking 
certification  of  more  than  seven  H-1  B 
nonimmigrants  on  a  single  LCA.  This 
approach  undercounts  the  potential 
number  of  H-lB-dependent  employers 
because  some  employers  requesting 
fewer  than  seven  H-lB  workers  on  a 
single  LCA  may  already  employ  other 
H-lB  workers  or  may  file  more  than  one 
LCA.  For  purposes  of  the  initial 
analysis,  therefore,  we  calculated  the 
number  of  employers  for  which  more 


■-  SIC  industries  8021  (Offices  and  Clinics  of 
Denlislsl.  8042  (Offices  and  Clinics  of 
Optometrists).  8072  (Dental  Uboratories).  and  8092 
(kidnev  Dialvsis  Outers)  were  subtracted  from  the 
lota)  nuniher  of  health  service  firms  in  SIC  80  for 
purposes  of  this  analysis,  based  on  the  assumption 
that  such  firms  wnuld  not  likely  emplov  physical 
or  occupational  therapists. 
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than  five  (5)  H-lB  nonimmigrants  were 
certified  on  a  single  LCA  to  work  in 
computer-related  fields  or  as  therapists 
in  FY  1997.  to  estimate  an  upper-bound 
limit  of  the  maximum  potential  number 
of  H-lB-dependent  employers.  This 
yielded  a  total  of  1,425  employers  (8  7 
percent  of  the  total  in  the  sample)  This 
approach  for  setting  the  maximum 
upper  limit  greatly  overstates  H-lB 
dependency,  however,  because  manv 
larger  firms  employing  more  than  25 
full-time  employees  would 
automatically  be  included  in  the  count 
of  H-lB  dependents.  For  example,  we 
know,  that  many  major  employers  of  H- 
IB  workers  have  workforces  larger  than 
25  full-time  equivalent  employees.  In 
addition,  some  employers  file  LCAs 
certifying  a  need  for  H-lB  workers  but 
for  various  reasons  never  fill  all  the 
positions 

Both  ACIP  and  AILA  asserted  that  the 
Department's  premises  and  conclusion 
were  not  logically  connected  and,  along 
with  the  other  two  commenters, 
contended  that  the  Department's 
estimate  is  not  supported  by  reliable 
data.  AILA  stated  that  the  number  of 
affected  employers  and  the  resultant 
burden  "mav  be  significantlv  higher 
than  the  DOl  suggests."  ACIP  and  AILA 
asserted  that  the  Department's  estimated 
'upper  limit  "  of  1,425  H-lB  dependent 
employers  was  based  on  an 
unsupported  and,  in  their  view, 
incorrect  assumption  that  employers 
generally  file  "blanket  LCAs." 
Hammond  recommended  that  the 
Department  work  with  the  INS  to 
analyze  the  economic  information 
required  in  an  H-lB  petition  to 
determine  the  probable  number  of  small 
and  H-lB  dependent  employers  that 
will  be  affected  by  the  proposed 
regulations. 

As  the  Department  explained  in  both 
the  initial  regulatory  analysis  and  in 
other  sections  of  the  preamble  to  the 
NPRM,  aside  from  reasonable  estimates, 
there  are  no  data  available  to  determine 
precisely  how  many    H-lB  dependent" 
employers  will  exist  under  the  rule  in 
any  given  year,  nor  how  many 
employers  will  be  found  to  have 
committed  willful  violations  or 
misrepresentations.  Such  precision 
would  require  a  profile  of  each  business 
that  used  H-lB  workers,  showing  both 
the  total  number  of  workers  employed 
and  the  portion  that  are  H-lB  workers, 
together  with  total  annual  receipts  and 
the  applicable  SIC  industry  code  for 
each  business.  Additional  data 
identifying  the  education  and  earnings 
profiles  of  the  H-lB  workers  would  be 
needed  to  determine  whether  H-lB- 
dependent  employers  would  likely  be 
filing  LCAs  for  only  exempt  workers.  In 


the  course  of  developing  the  NPRM,  the 
Department  requested  available 
information  from  the  INS  and  was 
advised  that  information  required  in  an 
H-lB  petition  would  not  enable  us  or 
the  INS  to  determine  the  probable 
number  of  small  or  H-lB-dependent 
employers  that  would  be  affected  by  the 
proposed  regulations.  The  Department's 
conclusion  that  no  such  data  existed 
was  borne  out  by  the  lack  of  anv 
suggestions  in  the  comments  that  such 
data  exist.  Similarly,  we  received  no 
suggestions  for  arriving  at  a  better 
estimate  of  the  number  of  employers 
that  would  be  affected  by  the  rule. 

After  review  of  the  comments  and 
available  data,  the  Department  has 
concluded  that  there  are  no  data  to 
assist  it  in  determining  the  likely 
number  of  H-lB-dependent  employers 
and  willful  violators.  The  Department 
has  received  no  information  that  leads 
it  to  question  its  estimate  in  the  initial 
analysis  that  the  number  of  H-lB- 
dependent  employers  and  willful 
violators  who  would  be  subject  to  the 
new  recruitment  and  displacement 
attestations  would  be  between  100  and 
200  employers.  The  Department  does 
not  believe  that  the  increase  in  the  cap 
for  H-lB  workers  will  have  a 
proportionate  effect  on  the  number  of 
dependent  employers,  since  the 
Department  believes  that  most  such 
employers  are  already  dependent.  To 
take  into  account  employers  that  may 
have  been  close  to  H-lB-dependency 
under  the  former  cap  who  could  now 
employ  a  larger  number  of  H-lB 
workers,  the  Department  now  estimates 
the  number  of  H-lB-dependent 
employers  and  willful  violators  to  be 
150  to  250  employers,  at  a  midpoint  of 
200  employers. 

4  What  Are  the  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements  of  the  Interim  Final  Rule. 
Which  Small  Entities  Will  They  Affect, 
and  What  Type  of  Professional  Skills 
Are  Needed  To  Meet  the  Requirements? 

The  reporting  and  recordkeeping 
requirements  of  the  Rule  are  not  overly 
complex,  and  in  most  cases  simply 
require  that  a  copy  be  kept  of  a  record 
made  for  other  purposes  or  that  a  simple 
arithmetic  calculation  be  performed. 
There  are  no  requirements  for  technical, 
specialized  or  professional  skills  to 
comply  with  the  reporting  or 
recordkeeping  provisions  of  the  rule. 
The  particular  reporting  and 
recordkeeping  requirements  of  this  Rule 
are  described  above  in  the 
Supplementary  Information  section 
entitled  "Paperwork  Reduction  Act" 
and  in  various  places  throughout  the 


preamble.  Some  of  these  requirements 
are  also  briefly  summarized  below. 

As  noted,  most  new  recordkeeping 
and  compliance  requirements  imposed 
by  the  ACWIA  and  this  rule  apply  only 
to  employers  meeting  the  new  definition 
of  "H-lB-dependent  employer"  or 
employers  found  to  have  committed 
willful  violations  or  misrepresentations, 
which  we  estimate  to  number  between 
125  and  225.  To  determine  if  it  meets 
the  new  definition  of  "H-lB-dependent 
employer,"  an  employer  of  H-lB 
workers  must  compare  the  number  of  its 
H-lB  workers  to  the  number  of  full-time 
equivalent  employees.  H-lB-dependent 
employers  and  willful  violators  must 
comply  with  the  new  "non- 
displacement"  and  "good  faith 
recruitment"  requirements  of  the 
ACWIA.  In  many  cases,  it  will  be 
readily  apparent,  at  either  end  of  the 
spectrum,  whether  an  employer  is  or  is 
not  H-lB  dependent  and  no  actual 
computation  will  be  necessary.  Based 
on  the  comments,  the  Interim  Final  Rule 
provides  an  easy  test  for  determining  if 
H-lB-dependency  status  is  readily 
apparent.  In  the  few  instances  where 
actual  computations  will  be  required, 
the  Rule  also  provides  an  easier, 
alternative  method  of  determining  full- 
time  equivalent  employees. 

The  ACWIA  provisions  on  non- 
displacement  and  recruitment  of  U.S. 
workers  do  not  apply  if  the  LCA  is  used 
for  petitioning  only  "exempt  H-lB 
nonimmigrants."  If  INS  determines  in 
the  course  of  adjudicating  an  H-lB 
petition  that  an  H-lB  nonimmigrant  is 
exempt,  the  employer  must  keep  a  copy 
of  the  determination  in  the  public 
access  file. 

The  Interim  Final  Rule  would  require 
an  H-lB-dependent  employer  or  willful 
violator  that  is  seeking  to  place  an  H- 
IB  nonimmigrant  with  another 
employer  to  seciure  and  retain  a  written 
assurance  from  the  second  employer,  a 
contemporaneous  UTitten  record  of  the 
second  employer's  verbal  statement,  or 
a  prohibition  in  the  contract  between 
the  two  employers,  stating  that  the 
second  employer  has  not  displaced  and 
intends  not  to  displace  a  U.S.  worker. 

H-lB-dependent  employers  and 
willful  violators  must  maintain 
documentation  that  they  have  not 
displaced  U.S.  workers  for  a  period  90 
days  before  and  90  days  after  the 
employer  petitions  for  an  H-lB  worker. 
The  Interim  Final  Rule,  like  the 
proposed  rule,  requires  covered 
employers  to  maintain  typical  persormel 
records  that  would  ordinarily  be  readily 
available,  including  name,  last  known 
mailing  address,  title  and  description  of 
job,  and  any  documentation  kept  on  the 
employee's  experience  and 


qualifications  and  principal 
assignments,  for  all  U.S.  workers  who 
left  employment  during  the  180-day 
window.  The  employer  must  also  keep 
all  documents  concerning  the  departure 
of  any  such  U.S.  employees  and  the 
terms  of  any  offers  of  similar 
employment  made  to  them  and  their 
responses.  In  most  cases  no  special 
records  need  to  be  created  to  meet  these 
requirements.  EEOC  requires  under  its 
regulations  that  any  such  existing 
records  be  maintained  by  employers. 

H-lB-dependent  employers  and 
willful  violators  must  make  good  faith 
efforts  to  recruit  U.S.  workers  using 
procedures  that  meet  industry-wide 
standards  before  hiring  H-lB  workers. 
These  employers  will  be  required  to 
keep  documentation  of  the  recruiting 
methods  they  used,  including  the 
places,  dates,  and  contents  of 
advertisements  or  postings,  and  the 
compensation  terms  (if  not  included  in 
contents  of  advertisements  and 
postings).  These  employers  must  also 
summarize  in  the  public  disclosure  file 
the  principal  recruitment  methods  used 
and  the  time  frame  within  which  the 
recruitment  was  conducted.  As 
discussed  above  at  section  IV.E.5  of  the 
preamble  to  this  Rule,  the  NPRM 
requested  comments  on  how  employers 
should  determine  industry-wide 
standards,  and  how  to  make  this 
determination  available  to  U.S.  workers. 
(See  IV.E.l,  E.5.)  Inasmuch  as  the 
requirements  are  based  on  industry- 
wide standards,  meeting  this  statutory 
standard  should  not  impose  significant 
burdens  on  affected  employers  in  most 
cases.  To  ascertain  whether  employers 
have  given  good  faith  consideration  to 
U.S.  worker/applicants,  the  Interim 
Final  Rule  also  requires  the  retention  of 
applications  and  related  documents, 
rating  forms,  job  offers,  etc.  Retention  of 
such  records  already  is  required  by 
EEOC,  so  no  additional  burden  will  be 
imposed.  (See  IV.D.8,  above.) 

All  employers  of  H-lB  workers  must 
offer  fringe  benefits  to  H-lB  workers  on 
the  same  basis  and  terms  as  offered  to 
similarly-employed  U.S.  workers.  To 
document  that  they  have  done  so. 
employers  must  keep  copies  of  their 
fringe  benefit  plans  and  summary  plan 
descriptions,  including  rules  on 
eligibility  and  benefits,  evidence  of 
what  benefits  are  actually  provided  to 
workers,  and  how  costs  are  shared 
betw-een  employers  and  employees. 
Because  regulations  of  the  Pension  and 
■Welfare  Benefits  Administration  and  the 
Internal  Revenue  Service  generally 
require  employers  to  keep  copies  of 
such  fringe  benefit  information,  meeting 
this  requirement  should  not  impose  any 
additional  burdens  on  most  affected 


employers,  and  in  the  few  cases  where 
such  information  is  not  currently 
retained,  it  is  anticipated  that  the 
additional  burden  will  be  minor.  {See 
IV.G.l.  above.) 

As  noted  in  the  initial  analysis,  the 
Department  republished  and  asked  for 
comment  on  several  provisions  of  the 
December  20.  1994  Final  Rule  (59  FR 
65646)  that  were  published  for  notice 
and  comment  on  October  31,  1995  (60 
FR  55339).  As  explained  above,  H-lB 
workers  are  required  to  be  paid  at  least 
the  actual  wage  or  the  prevailing  wage, 
whichever  is  higher.  To  ensure  this 
requirement  is  met.  employers  are 
required  to  include  in  the  public  access 
file  documents  explaining  their  actual 
wage  system,  and  to  maintain  payroll 
records  for  the  specific  employment  in 
question  for  both  their  H-lB  workers 
and  their  U.S.  workers.  The  Interim 
Final  Rule  revises  the  proposal  to 
require  that  hours  worked  records  be 
retained  with  respect  to  U.S.  workers 
only  if  the  employee  is  not  paid  on  a 
salary  basis  or  the  actual  wage  is 
expressed  as  an  hourly  rate,  and  further 
that  hours  worked  records  be  kept  for 
H-lB  workers  only  if  the  worker  is  part- 
time  or  is  not  paid  on  a  salar>'  basis.  In 
virtually  all  cases,  these  employees 
would  be  paid  hourly  and  hourly  pay 
records  would  therefore  be  kept.  (See 
IV.0.4,  above.) 

5.  Are  There  any  Federal  Rules  That 
Duplicate,  Overlap  or  Conflict  With  the 
Interim  Final  Rule? 

There  are  no  Federal  rules  that 
directly  duplicate,  overlap  or  conflict 
with  the  Interim  Final  Rule.  Title  VU  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000e  et  seq.).  enforced  by  the  EEOC. 
prohibits  national  origin  discrimination 
by  employers  with  15  or  more 
employees  (see  29  CFR  part  1606).  The 
Immigration  Reform  and  Control  Act  of 
1986  (see  8  U.S.C.  1324b;  8  U.S.C. 
1103(a)).  enforced  by  the  U.S. 
Department  of  )ustice,  prohibits  national 
origin  discrimination  by  employers  with 
between  four  and  fourteen  employees 
(those  not  covered  by  Title  VII).  and 
citizenship-status  discrimination  by 
employers  with  at  least  four  employees 
(see  28  CFR  part  44).  In  addition,  under 
the  ACWIA,  an  "H-lB  dependent" 
employer  must  attest  that  it  has  taken 
good  faith  steps  to  recruit  in  the  U.S.  for 
the  position  for  which  it  is  seeking  the 
H-lB  worker,  and  that  it  has  offered  the 
job  to  anv  U.S.  worker/applicant  who  is 
equally  or  better  qualified.  The 
Department  of  Labor  is  responsible  for 
enforcing  the  required  recruitment,  and 
the  Department  of  Justice  is  responsible 
for  administering  an  arbitration  procesb 
detailed  in  the  ACWIA  if  U.S.  worker/ 


applicants  complain  that  they  were  not 
offered  a  job  for  which  they  were- 
equally  or  better  qualified,  as  required. 

6.  Are  There  Significant  Alternatives 
Available  Such  as  Differing  Compliance 
or  Reporting  Requirements  or 
Timetables  for  Small  Entities? 

The  compliance  and  reporting 
requirements  of  the  Interim  Final  Rule, 
together  with  those  significant 
alternatives  which  have  been  identified, 
are  discussed  in  the  "Supplementary 
Information"  section  of  the  preamble 
above.  Different  timetables  for 
implementing  the  statuton." 
requirements  for  smaller  businesses 
would  not  be  consistent  with  the 
statute.  The  statute  temporarily 
increases  the  maximum  allowable 
number  of  nonimmigrants  that  may  be 
admitted  into  the  U.S.  to  perform 
specialized  jobs  not  filled  by  U.S. 
workers,  and  temporarily  adds 
corresponding  provisions  intended  to 
protect  the  wages  and  working 
conditions  of  U.S.  workers  in  similar 
jobs  during  the  same  period. 

7.  Can  Compliance  and  Reportnig 
Requirements  Be  Clarified. 
Consolidated,  or  Simplified  Under  the 
Interim  Final  Rule  for  Small  Entities? 

The  compliance  and  reporting 
requirements  of  the  interim  Final  Rule, 
and  each  of  the  alternatives  considered 
together  with  their  expected  advantages 
and  disadvantages,  are  described  in  the 
preamble  above.  The  Department  has 
attempted  to  keep  new  recordkeeping 
requirements  to  the  minimum  necessar\' 
for  the  Department  to  ascertain 
compliance  and  for  the  public  to  be 
aware  of  the  primary  documentation 
relied  on  bv  the  employer  to  satisf>"  the 
statutory  requirements.  (See  Section 
212(n){i)  of  the  INA.)  Moreover,  most  of 
the  recordkeeping  requirements  already 
are  imposed  by  other  statutes,  or  only 
require  retention  of  documents  which, 
in  any  event,  would  be  kept  as  a  matter 
of  prudent  business  practice. 

Upon  further  review  and 
consideration  if  the  comments  received, 
the  Department  has  clarified  several 
aspect.^;  of  the  rule.  Among  other  items 
clarified  are  the  documents  to  be  kept  in 
the  public  disclosure  file  and  other 
docun.  ;nts  which,  in  contrast,  need  not 
be  segregated  within  the  employer's 
system  of  records.  (See  ^655.760.) 

In  this  connection,  the  Department 
also  considered  the  use  of  performance 
rather  than  design  standards  in  the 
regulatiims.  The  proposed  rules 
discussed  such  alternatives,  such  as 
establishing  a  presumption  of  good  faith 
recruitment  based  on  the  employer's 
hiring  a  significant  number  of  U.S. 
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workers  and,  thereby,  accomplishing  a 
significant  reduction  in  the  rati(j  of  H- 
IB  workers  to  U.S.  workers  in  the 
employer's  workforce.  (See  IV.E.l.  E.2, 
above.)  The  comments  received  on  these 
proposals  were  negative  and  these 
alternatives  were  not  included  in  the 
Interim  Final  Rule. 

8  Can  Small  Entities  Be  Exempted  From 
Coverage  of  the  Rule,  or  Anv  Part  of  the 
Rule'  ' 

Exemption  from  coverage  under  this 
Interim  Final  Rule  for  small  entities 
would  not  be  appropriate  under  the 
terms  of  the  controlling  H-lB  statutory 
mandates.  The  ACVVIA  contains  no 
authority  for  the  Department  to  grant 
such  an  exemption  except  to  the  extent 
that  the  statute  itself  grants  an 
exemption  [e.g..  the  definition  of  "H- 
iB-dependent  employer").  Further,  as 
discussed  above,  the  Department 
believes  that  the  impact  on  small 
businesses  will  not  require  significant, 
additional  expenditures.  The  direct, 
incremental  costs  associated  with  the 
customary  and  usual  business  expenses 
for  recruiting  qualified  job  applicants 
and  retaining  qualified  employees  in 
specialized  jobs  should  be  minimallv 
affected  by  implementation  of  this  Rule 
Most  employers,  including  the  smallest 
entities,  should  already  have  systems  in 
place  to  meet  the  additional 
requirements  prescribed  by  the  ACVVIA 
and  this  Rule. 

VII.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Department,  in  the  NPRM, 
concluded  that  the  proposed  rule  is  not 
a  "major  rule"  within  the  meaning  of 
the  Small  Business  Regulators 
Enforcement  Fairness  Act  of  199fi 
(SBREFA),  5  U.S.C.  801  et  seq..  The  rule 
will  not  likely  result  in  (1)  an  annual 
effect  on  the  economy  of  SlOO  million 
or  more:  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  US  based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

Five  commenters  (ACIP,  .-VILA, 
Hammond.  ITAA  and  SBSC)  responded 
to  the  Department's  conclusion  that  this 
rule  is  not  a  "major  rule  "  within  the 
meaning  of  SBREFA.  The  commenters 
generally  focused  on  their  belief  that  the 
Department  has  underestimated  the 
costs  to  employers  of  complying  with 
the  rule.  They  asserted  that  a 
reasonable,  reliable  estimate  of  costs 


would  show  that  the  rule  is  a  major  one 
requiring  approval  by  Congress.  ACIP 
and  AILA  contended  that  the 
Department  has  underestimated  the  cost 
of  this  mle  to  employers  because  it  has 
not  included  in  its  analysis  the  costs  to 
employers  for  legal  services,  training 
materials,  computers,  files  and  other 
systems  necessary  for  compliance. 

The  Department  believes  that 
employer  compliance  with  the 
additional  requirements  of  the  ACVVIA 
will  not  require  significant,  additional 
expenditures  as  suggested  by 
commenters.  The  direct,  incremental 
costs  associated  with  the  customary  and 
usual  business  expenses  for  recruiting 
qualified  job  applicants  and  retaining 
qualified  employees  in  specialized  jobs 
should  be  minimally  affected  bv 
implementation  of  this  rule.  Those 
systems  needed  for  compliance  with  the 
few  additional  requirements  of  the 
ACVVIA  should  largely  already  be  in 
place.  The  Department  has  concluded 
that  collectively,  the  changes  set  forth  in 
this  Rule  will  not  have  an  economically 
significant  impact,  and  therefore  the 
Rule  is  not  a  major  rule  under  SBREFA. 

VIII.  Unfunded  Mandates  Reform  Act 
of  1995;  Executive  Order  13132 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531  et 
seq.)  directs  agencies  to  assess  the 
effects  of  Federal  regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector.  •*    *    *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)."  The  Department 
concluded  in  the  NPRM  that  for 
purposes  of  the  Unfunded  Mandates 
Reform  Act,  this  rule  does  not  include 
any  Federal  mandate  that  may  result  in 
increased  annual  expenditures  in  excess 
of  SlOO  million  by  State,  local  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector.  Moreover,  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  do  not  apply  to  this  Rule 
because  it  does  not  include  a  "Federal 
mandate,  "  which  is  defined  to  included 
either  a  "Federal  intergovernmental 
mandate"  or  a  'Federal  private  sector 
mandate."  2  U.S.C.  658(6).  Except  in 
limited  circumstances  not  applicable 
here,  those  terms  do  not  include  "a  duty 
arising  from  participation  in  a  voluntarv 
program."  2  U.S.C.  658(5)(A)(I)(II)  and  ' 
7(.-*.)(ii).  A  decision  by  an  employer  to 
obtain  an  H-lB  worker  is  purely 
voluntary  and  the  obligations  arise 
"from  participation  in  a  voluntary 
Federal  program." 

AILA  specifically  took  issue  with  the 
Department's  description  of  the  H-lB 
program  as  "voluntary.  "  AILA  believes 
that  there  is  very  little  that  is 


"voluntary  "  about  the  H-lB  program. 
Rather,  that  group  asserts.  Congress 
recognized  an  urgent  need  for  additional 
qualified  professionals  in  certain  fields 
and  responded  to  that  need  by  enacting 
ACVVIA.  AILA  describes  the  H-lB 
program  as  a  "government  monopoly" 
where  businesses  have  no  choice  but  to 
accept  the  burdensome  requirements  of 
the  program  if  they  are  to  obtain  the 
highly  skilled  foreign  workers  necessary 
for  their  economic  survival.  While  from 
an  employer's  perspective,  use  of  the  H- 
IB  visa  program  may  be  an  economic 
necessity,  participation  in  the  program 
remains  voluntary  since  it  applies  only 
to  employers  who  choose  to  participate 
in  the  program. 

In  addition,  the  Rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  within  the 
meaning  of  Executive  Order  13132. 
Therefore,  in  accordance  with  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

IX.  Catalog  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  at  17.252. 

List  of  Subjects  in  20  CFR  Parts  655  and 
656 

Administrative  practice  and 
procedure.  Agriculture.  Aliens, 
Employment,  Forest  and  forest 
products.  Health  professions. 
Immigration,  Labor.  Longshore  work. 
Migrant  labor.  Penalties.  Reporting 
requirements.  Students.  Wages. 

The  Interim  Final  Rule 

Parts  655  and  656  of  Chapter  V  of 
Title  20,  Code  of  Federal  Regulations, 
are  amended  as  follows: 

PART  655— TEMPORARY 
EMPLOYMENT  OF  ALIENS  IN  THE 
UNITED  STATES 

1.  The  table  of  contents  for  part  655, 
subparts  H  and  I,  is  revised  to  read  as 
follows: 

Subpart  H — Labor  Condition  Applications 
and  Requirements  for  Employers  Using 
Nonimmigrants  on  H-1B  Visas  in  Specialty 
Occupations  and  as  Fashion  Models 

Bii.T./OO     What  statutory  provisions  govern 
Ihe  employment  of  H-lB  nonimmigrants 
and  how  do  employers  appiv  for  an  H- 
iBvisa? 

655.70,5     What  federal  agencies  are  involved 
in  the  H-lB  program,  and  what  are  the 
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responsibilities  of  those  agencies  and  of 

employers? 
655.710    What  is  the  procedure  for  filing  a 

complaint? 
655.715     Definitions 

655.720  Where  are  labor  condition 
applications  to  be  filed  and  processed? 

655.721  What  are  the  addresses  of  the  ETA 
regional  offices  which  handle  matters 
other  than  processing  LCAs? 

655.730  What  is  the  process  for  filing  a 
labor  condition  apjilication? 

655.731  What  is  the  first  LCA  requirement, 
regarding  wages? 

655.732  What  is  the  second  LCA 
requirement,  regarding  working 
conditions? 

655.733  What  is  the  third  LCA  requirement, 
regarding  strikes  and  lockouts? 

655.734  What  is  the  fourth  LCA 
requirement,  regarding  notice? 

655.735  What  are  the  special  provisions  for 
short-term  placement  of  H-lB 
nonimmigrants  at  place(s)  of 
employment  outside  the  area(s)  of 
intended  employment  listed  on  the  LCA? 

655.736  What  are  H-lB-dependent 
employers  and  willful  violators? 

655.737  What  are  "exempt"  H-lB 
nonimmigrants,  and  how  does  their 
employment  affect  the  additional 
attestation  obligations  of  H-lB- 
dependent  employers  and  willful 
violator  employers? 

655.738  What  are  the  "non-displacement  of 
U.S.  workers"  obligations  that  apply  to 
H-lB-dependent  employers  and  willful 
violators,  and  how  do  they  operate? 

655.739  What  is  the  "recruitment  of  U.S. 
workers"  obligation  that  applies  to  H- 
iB-dependent  employers  and  willful 
violators,  and  how  does  it  operate? 

655.740  What  actions  are  taken  on  labor 
condition  applications? 

655. 750    What  is  the  validity  period  of  the 

labor  condition  application? 
655.760    What  records  are  to  be  made 

available  to  the  public,  and  what  records 

are  to  be  retained? 

Subpart  I— Enforcement  of  H-1B  Labor 
Condition  Applications 

655.800  Who  will  enforce  the  LCAs  and 
how  will  they  be  enforced? 

655.801  What  protection  do  employees 
have  from  retaliation? 

655.805  What  violations  may  the 
Administrator  investigate? 

655.806  Who  may  file  a  complaint  and  how 
is  it  processed? 

655.807  How  may  someone  who  is  not  an 
"aggrieved  party"  allege  violations,  and 
how  will  those  allegations  be  processed? 

655.808  Under  what  circumstances  may 
random  investigations  be  conducted? 

655.810    What  remedies  may  be  ordered  if 

violations  are  found? 
655:815    What  are  the  requirements  for  the 

Administrator's  determination? 
655.820     How  is  a  hearing  requested? 
655.825    What  rules  of  practice  apply  to  the 

hearing? 
655.830    What  rules  apply  to  service  of 

pleadings? 
655.835    How  will  the  administrative  law 

judge  conduct  the  proceeding? 


655.840     What  are  the  requirements  for  a 

decision  and  order  of  the  administrative 

law  judge? 
655.845     What  rules  apply  to  appeal  of  the 

decision  of  the  administrative  law  judge? 
655.850     Who  has  custody  of  the 

administrative  record? 
655.855     What  notice  shall  be  given  to  the 

Employment  and  Training 

Administration  and  the  Attorney  General 

of  the  decision  regarding  violations? 

2.  The  authority  citation  for  Part  655 
is  revised  to  read  as  follows: 

Authority:  Section  655.0  issued  under  8 
U.S.C.  1101(a)(15KH)(i)  and  (ii),  1182(m)  and 
(n),  1184.  1188.  and  1288(c)  and  (d);  29 
U.S.C.  49  et  seq.:  sec.  3(c)(1).  Pub.L.  101-238, 
103  Stat.  2099,  2102  (8  U.S.C.  1182  note):  sec. 
221(a),  Pub.L.  101-649,  104  Stat.  4978,  5027 
(8  U.S.C.  1184  note);  sec.  323,  Pub.L.  103- 
206,  107  Stat.  2149:  Title  IV,  Pub.L.  105-277, 
112  Stat.  2681;  Pub.L.  106-95.  113  Stat.  1312 
(8  U.S.C.  1182  note):  and  8  CFR 
213.2(h)(4)(i). 

Section  655.00  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii),  1184,  and  1188:  29  U.S.C. 
49  ef  seq.;  and  8  CFR  214.2(h)(4)(i). 

Subparts  A  and  C  issued  under  8  U.S.C. 
1101(a){150(H)(ii)(b)  and  1184:  29  U.S.C.  49 
et  seq.;  and  8  CFR  214.2(h)(4)(i). 

Subpart  B  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii)(a).  1184.  and  1188;  and  29 
U.S.C.  49  et  seq. 

Subparts  D  and  E  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(a).  1182(m).  and  1184:  29 
U.S.C.  49  ef  seq.;  and  sec.  3(c)(1).  Pub.L.  101- 
238.  103  Stat.  2099,  2103  (8  U.S.C.  1182 
note). 

Subparts  F  and  G  issued  under  8  U.S.C. 
1184  and  1288(c):  and  29  U.S.C.  49  ef  seq. 

Subparts  H  and  I  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(b),  1182(n),  and  1184:  29 
U.S.C.  49  ef  seq.;  sec  303(a)(8).  Pub.L.  102- 
232.  105  Stat.  1733.  1748  (8  U.S.C.  1182 
note);  and  Title  IV.  Pub.L.  105-277,  112  Stat. 
2681. 

Subparts  ]  and  K  issued  under  29  U.S.C.  49 
ef  seq.;  and  sec  221(a).  Pub.L.  101-649,  104 
Stat.  4978,  5027  (8  U.S.C.  1184  note). 

Subparts  L  and  M  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(c),  1182  (m)  and  1184:  and 
29  U.S.C.  49  ef  seq. 

3.  Section  655.700  is  revised  to  read 
as  follows: 

§655.700    What  Statutory  provisions 
govern  the  employment  of  H-1 B 
nonimmigrants  and  how  do  employers 
apply  for  an  H-1B  visa? 

(a)  Statutory  provisions.  With  respect 
to  nonimmigrant  workers  entering  the 
United  States  (U.S.)  on  H-lB  visas,  the 
Immigration  and  Nationality  Act  (IN A). 
as  amended,  provides  as  follows: 

(1)  Establisnes  an  annual  ceiling 
(exclusive  of  spouses  and  children)  on 
the  number  of  foreign  workers  who  may 
be  issued  H-lB  visas — 

(i)  195,000  in  fiscal  vear  2001: 
(ii)  195,000  in  fiscal  year  2002: 
(iii)  195,000  in  fiscal  year  2003;  and 
(iv)  65,000  in  each  succeeding  fiscal 
year; 


(2)  Defines  the  scope  of  eligible 
occupations  for  which  noninunigrants 
may  be  issued  H-lB  visas  and  specifies 
the  qualifications  that  are  required  for 
entry  as  an  H-lB  nonimmigrant  ; 

(3)  Requires  an  employer  seeking  to 
employ  H-lB  nonimmigrants  to  file  a 
labor  condition  application  (LCA) 
agreeing  to  various  attestation 
requirements  and  have  it  certified  by  the 
Department  of  Labor  (DOL)  before  a 
nonimmigrant  may  be  provided  H-lB 
status  by  the  Immigration  and 
Naturalization  Service  (INS);  and 

(4)  Establishes  an  enforcement  system 
under  which  DOL  is  authorized  to 
determine  whether  an  employer  has 
engaged  in  misrepresentation  or  failed 
to  meet  a  condition  of  the  LCA,  and  is 
authorized  to  impose  fines  and 
penalties. 

(b)  Procedure  for  obtaining  an  H-lB 
visa  classification.  Before  a 
nonimmigrant  may  be  admitted  to  work 
in  a  "specialty  occupation"  or  as  a 
fashion  model  of  distinguished  merit 
and  ability  in  the  United  States  under 
the  H-1  B  visa  classification,  there  are 
certain  steps  which  must  be  followed: 

(1)  First,  an  employer  shall  submit  to 
DOL,  and  obtain  DOL  certification  of,  a 
labor  condition  application  (LCA).  The 
requirements  for  obtaining  a  certified 
LCA  are  provided  in  this  subpart.  The 
LCA  (Form  ETA  9035)  and  cover  page 
(Form  ETA  9035CP,  containing  the  full 
attestation  statements  that  are 
incorporated  by  reference  in  Form  ETA 
9035)  may  be  obtained  from  http:// 
ows.doleia.gov,  from  DOL  regional 
offices,  and  from  the  Employment  and 
Training  Administration  (ETA)  national 
office.  Employers  are  encouraged  to 
utilize  the  electronic  filing  system 
developed  by  ETA  to  expedite  the 
certification  process  (see  §  655.720).   . 

(2)  After  obtaining  DOL  certification 
of  an  LCA,  the  employer  may  submit  a 
nonimmigrant  visa  petition  (INS  Form 
1-129),  together  with  the  certified  LCA, 
to  INS,  requesting  H-lB  classification 
for  the  foreign  worker.  The  requirements 
concerning  the  submission  of  a  petition 
to,  and  its  processing  by,  INS  are  set 
forth  in  INS  regulations.  The  INS 
petition  (Form  1-129)  may  be  obtained 
from  an  INS  district  or  area  office. 

(3)  If  INS  approves  the  H-lB 
classification,  the  nonimmigrant  then 
may  apply  for  an  H-lB  visa  abroad  at 
a  consular  office  of  the  Department  of 
State.  If  the  nonimmigrant  is  already  in 
the  United  States  in  a  status  other  than 
H-lB.  he/she  may  apply  to  the  INS  for 
a  change  of  visa  status. 

(c)  Applicability.  (1)  This  subpart  H 
and  subpart  I  of  this  part  apply  to  all 
employers  seeking  to  employ  foreign 
workers  under  the  H-lB  visa 
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classifiration  in  specialty  occupations 
or  as  fashion  models  of  distinj;uished 
merit  and  ability 

12)  During  the  period  that  the 
provisions  of  Appendix  160.1  D.4  of 
Annex  1603  of  the  North  American  Free 
Trade  Agreement  (NAFTA)  apply,  this 
subpart  H  and  subpart  I  of  this  part  shall 
apply  (except  for  the  provisions  relating 
to  the  recruitment  and  displacement  of 
U.S.  workers  (see  «J4}6.S5.738  and 
655.739)1  to  the  entry  and  emplovment 
of  a  nonimmigrant  who  is  a  c;itizen  of 
Mexico  under  and  pursuant  to  the 
provisions  of  section  D  or  Annex  1603 
of  NAFTA  in  the  case  of  ail  professions 
set  out  in  Appendix  1603.D.1  of  Annex 
1603  of  NAFT.A  other  than  registered 
nurses.  Therefore,  the  references  in  this 
part  to  "H-lB  nonimmigrant"  applv  to 
any  Mexican  citizen  nonimmigrant  who 
is  classified  by  INS  as  TN  "  In  the  case 
of  a  registered  nurse,  the  following 
provisions  shall  apply:  subparts  D  and 
E  of  this  part  or  the  Nursing  Relief  for 
Disadvantaged  .\reas  Act  of  1999 
(Public  Law  106-95)  and  the  regulations 
issued  thereunder,  20  CFR  part  655. 
subparts  L  and  M. 

4.  Section  655.705  is  revised  to  read 
as  follows: 

§655.705    What  federal  agencies  are 
involved  in  the  H-4B  program,  and  what  are 
ttte  responsibilities  of  those  agencies  and 
of  employers? 

Three  federal  agencies  (Department  of 
Labor,  Department  of  State,  and 
Department  of  Justice)  are  involved  in 
the  process  relating  to  H-lB 
nonimmigrant  classification  and 
employment.  The  employer  also  has 
continuing  responsibilities  under  the 
process.  This  section  briefly  describes 
the  responsibilities  of  each  of  these 
entities. 

(a)  Department  of  Labor  IDOLl 
responsibilities.  DOL  administers  the 
labor  condition  application  process  and 
enforcement  provisions  (exclusive  of 
complaints  regarding  non-selection  of 
U.S.  workers,  as  described  in  8  U.S.C. 
n82(n)(l)(G)(i)(II)  and  1182(n)(5))  Two 
DOL  agencies  have  responsibilities: 

(1)  Tne  Employment  and  Training 
Administration  (ETA)  is  responsible  for 
receiving  and  certifying  labor  condition 
applications  (LCAs)  in  accordance  with 
this  subpart  H.  ETA  is  also  responsible 
for  compiling  and  maintaining  a  list  of 
LCAs  and  makes  such  list  available  for 
public  examination  at  the  Department  of 
Labor,  200  Constitution  Avenue,  NVV., 
Room  C--1318.  Washington.  DC  20210. 

(2)  The  Wage  and  Hour  Division  of 
the  Employment  Standards 
Administration  (ESA)  is  responsible,  in 
accordance  with  subpart  I  of  this  part, 
for  investigating  and  determining  an 


employer's  misrepresentation  in  or 
failure  to  comply  with  LCAs  in  the 
employment  of  H-lB  nonimmigrants, 
(b)  Department  o(  Justice  (DO]}  and 
Department  of  State  I  DOS  I 
responsibilities.  The  Department  of 
State,  through  U.S.  Embassies  and 
Consulates,  is  responsible  for  issuing  H- 
IB  visas.  The  Department  of  lustice. 
through  the  Immigration  and 
Naturalization  Ser\'ice  (INS),  accepts  the 
employer's  petition  (INS  Form  1-129) 
with  the  DOL-certified  LCA  attached 
INS  is  responsible  for  approving  the 
nonimmigrant's  H-lB  visa 
classification.  In  doing  so,  the  INS 
determines  whetber  the  petition  is 
supported  by  an  LCA  which 
corresponds  with  the  petition,  whether 
the  occupation  named  in  the  labor 
condition  application  is  a  specialtv 
oc:cupation  or  whether  the  individual  is 
d  fashion  model  of  distinguished  merit 
and  ability,  and  whether  the 
qualifications  of  the  nonimmigrant  meet 
the  statuton*-  requirements  for  H-lB  visa 
classification.  If  the  petition  is 
approved.  INS  will  notify  the  U.S. 
Consulate  where  the  nonimmigrant 
intends  to  apply  for  the  visa  unless  the 
nonimmigrant  is  in  the  U.S.  and  eligible 
to  adjust  status  without  leaving  this 
country.  See  8  U.S.C.  1255{h)(2)(BHi). 
The  Department  of  Justice  administers 
the  system  for  the  enforcement  and 
disposition  of  complaints  regarding  an 
H-lB-dependent  employer's  or  willful 
violator  employers  failure  to  offer  a 
position  filled  by  an  H-lB 
nonimmigrant  to  an  equallv  or  better 
qualified  United  States  worker  (8  U.S.C. 
1 182{n)(l)(E).  1182(n)(5)),  or  such 
employer's  willful  misrepresentation  of 
material  facts  relating  to  this  obligation. 
The  Department  of  Justice,  through  the 
INS.  is  responsible  for  disapproving  H- 
IB  and  other  petitions  filed  by  an 
employer  found  to  have  engaged  in 
misrepresentation  or  failed  to  meet 
certain  conditions  of  the  labor  condition 
application  (8  U.S.C;.  1182(n){2)(C)(i)- 
(iii);  1182(n)(5)(E)). 

(c)  Employer's  responsibilities.  Each 
employer  seeking  an  H-lB 
nonimmigrant  in  a  specialty  occupation 
or  as  a  fashion  model  of  distinguished 
merit  and  ability  has  several 
responsibilities,  as  described  more  fuUv 
in  this  subpart  and  subpart  I. 
including — 

( 1 )  The  employer  shall  submit  a 
completed  labor  condition  application 
(LCA)  on  Form  ETA  9035  in  the  manner 
prescribed  in  (j  655.720.  By  completing 
and  signing  the  LCA.  the  employer 
agrees  to  several  atttestations  regarding 
an  employer's  responsibilities, 
including  the  wages,  working 
conditions,  and  benefits  to  be  provided 


to  the  H-lB  nonimmigrants  (8  U.S.C. 
n82(n)(l));  these  attestations  are 
specifically  identified  and  incorporated 
b\-  reference  in  the  LCA.  as  well  as  being 
set  forth  in  full  on  Form  ETA  9035CP. 
The  LCA  contains  additional 
attestations  for  certain  H-lB-dependent 
employers  and  employers  found  to  have 
willfully  violated  the  H-lB  program 
requirements:  these  attestations  impose 
certain  obligations  to  recruit  U.S. 
workers,  to  offer  positions  to  U.  S. 
workers  who  are  equally  or  better 
qualified  than  the  H-lB 
nonimmigrant(s),  and  to  avoid  the 
displacement  of  U.S.  workers  (either  in 
the  employer's  workforce  or  in  the 
workforce  of  a  second  employer  with 
whom  the  H-lB  nonimmigrant(s)  is 
placed  with  indicia  of  emplovment  by 
that  employer  (8  U.S.C.  1182(n)(l)(E)- 
(G)).  These  additional  attestations  are 
specifically  identified  and  incorporated 
by  reference  in  the  LCA,  as  well  as  being 
set  forth  in  hill  on  Form  ETA  9035CP. 
If  the  LCA  is  certified  by  ETA.  a  copy 
will  be  returned  to  the  employer. 

(2)  The  employer  shall  make  tbe  LCA 
and  necessary  supporting 
documentation  (as  identified  under  this 
subpart)  available  for  public 
examination  at  the  employer's  principal 
place  of  business  in  the  U.S.  or  at  the 
place  of  employment  within  one 
working  dav  after  the  date  on  which  the 
LCA  is  filed  with  ETA. 

(3)  The  employer  then  may  submit  a 
copy  of  the  certified  LCA  to  INS  with  a 
completed  petition  (INS  Form  1-129) 
requesting  H-lB  classification. 

(4)  The  employer  shall  not  allow  the 
nonimmigrant  worker  to  begin  work 
until  INS  grants  the  worker 
authorization  to  work  in  the  United 
States  for  that  employer  or.  in  the  case 
of  a  nonimmigrant  who  is  already  in  H- 
IB  status  and  is  chamging  employment 
to  another  H-lB  employer,  until  the 
new  employer  files  a  petition  supported 
by  a  certified  LCA. 

(5)  The  employer  shall  develop 
sufficient  documentation  to  meet  its 
burden  of  proof  with  respect  to  the 
validity  of  the  statements  made  in  its 
LCA  and  the  accuracy  of  information 
provided,  in  the  event  that  such 
statement  or  information  is  challenged. 
The  employer  shall  also  maintain  such 
documentation  at  its  principal  place  of 
business  in  the  U.S.  and  shall  make 
such  documentation  available  to  DOL 
for  inspection  and  copying  upon 
request. 

5.  Section  655.710  is  revised  to  read 
as  follows: 


§  655.71 0    What  Is  the  procedure  for  filing 
a  complaint? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  complaints 
concerning  misrepresentation  in  the 
labor  condition  application  or  failure  of 
the  employer  to  meet  a  condition 
specified  in  the  application  shall  be 
filed  with  the  Administrator,  Wage  and 
Hour  Division  (Administrator),  ESA, 
according  to  the  procedures  set  forth  in 
subpart  I  of  this  part.  The  Administrator 
shall  investigate  where  appropriate,  and 
after  an  opportunity  for  a  hearing,  assess 
appropriate  sanctions  and  penalties,  as 
described  in  subpart  I  of  this  part. 

(b)  Complaints  arising  imder  section 
212(n)(l)(G)(i)(II)  of  the  INA,  8  U.S.C. 
1182(n)(l)(G)(i)(n),  alleging  failure  of 
the  employer  to  offer  employment  to  an 
equally  or  better  qualified  U.S.  worker, 
or  an  employer's  misrepresentation 
regarding  such  offer(s)  of  employment, 
may  be  filed  with  the  Department  of 
Justice,  10th  Street  &  Constitution 
Avenue.  NW.,  Washington.  DC  20530. 
The  Department  of  Justice  shall 
investigate  where  appropriate  and  shall 
take  such  further  action  as  may  be 
appropriate  under  that  Department's 
regulations  and  procedures. 

6.  Section  §  655.715  is  amended  to 
revise  the  definition  of  "Area  of 
intended  employment",  to  add  the 
definition  of  "Employed,  employed  by 
the  employer  or  employment 
relationship",  to  revise  the  definition  of 
"Employer",  to  revise  the  definition  of 
"Employment  and  Training 
Administration  (ETA)",  to  add  the 
definition  of  "Office  of  Workforce 
Security  (OWS)",  to  revise  the 
definitions  of  "Place  of  employment" 
and  "State  Employment  Security 
Agency  (SESA)",  to  remove  the 
defmition  of  "United  States 
Employment  Service",  and  to  add  the 
de&iition  of  "United  States  worker 
(U.S.  worker)",  to  read  as  follows: 

§655.715    Definitions. 

Area  of  intended  employment  means 
the  area  within  normal  commuting 
distance  of  the  place  (address)  of 
employment  where  the  H-lB 
nonimmigrant  is  or  will  be  employed. 
There  is  no  rigid  measure  of  distance 
which  constitutes  a  normal  commuting 
distance  or  normal  commuting  area, 
because  there  may  be  widely  varying 
factual  circumstances  among  different 
areas  {e.g.,  normal  commuting  distances 
might  be  20,  30.  or  50  miles).  If  the 
place  of  employment  is  within  a 
Metropolitan  Statistical  Area  (MSA)  or  a 
Primary  Metropolitan  Statistical  Area 
(PMSA),  any  place  within  the  MSA  or 
PMSA  is  deemed  to  be  within  normal 
commuting  distance  of  the  place  of 


employment:  however,  all  locations 
within  a  Consolidated  Metropolitan 
Statistical  Area  (CMSA)  will  not 
automatically  be  deemed  to  be  within 
normal  commuting  distance.  The 
borders  of  MSAs  and  PMSAs  are  not 
controlling  with  regard  to  the 
identification  of  the  normal  commuting 
area;  a  location  outside  of  an  MSA  or 
PMSA  (or  a  CMSA)  may  be  within 
normal  commuting  distance  of  a 
location  that  is  inside  (e.g.,  near  the 
border  of)  the  MSA  or  PMSA  (or 
CMSA). 
***** 

Employed,  employed  by  the  employer, 
or  employment  relationship  means  the 
employment  relationship  as  determined 
under  the  common  law,  under  which 
the  key  determitiant  is  the  putative 
employer's  right  to  control  the  means 
and  manner  in  which  the  work  is 
performed.  Under  the  common  law,  "no 
shorthand  formula  or  magic  phrase 

*  *   *  can  be  applied  to  find  the  answer 

*  *   *.  [A]ll  of  the  incidents  of  the 
relationship  must  be  assessed  and 
weighed  with  no  one  factor  being 
decisive."  NLRB  v.  United  Ins.  Co.  of 
America,  390  U.S.  254.  258  (1968). 

Employer  means  a  person,  firm, 
corporation,  contractor,  or  other 
association  or  organization  in  the 
United  States  which  has  an  employment 
relationship  with  H-lB  nonimmigrants 
and/or  U.S.  worker(s).  The  person,  firm, 
contractor,  or  other  association  or 
organization  in  the  United  States  which 
files  a  petition  on  behalf  of  an  H-lB 
nonimmigrant  is  deemed  to  be  the 
employer  of  that  H-lB  nonimmigrant. 

Employment  and  Training 
Administration  (ETA)  means  the  agency 
within  the  Department  which  includes 
the  Office  of  Workforce  Security  (OWS). 
***** 

Office  of  Workforce  Security  (OWSj 
means  the  agency  of  the  Department 
which  is  charged  with  administering  the 
national  system  of  public  employment 
offices. 

P7ace  of  employment  means  the 
worksite  or  physical  location  where  the 
work  actually  is  performed. 

(1)  The  term  does  not  include  any 
location  where  either  of  the  following 
criteria— paragraph  (l)(i)  or  (ii)— is 
satisfied: 

(i)  Employee  developmental  activity. 
An  H-lB  worker  who  is  stationed  and 
regularly  works  at  one  location  may 
temporarily  be  at  another  location  for  a 
particular  individual  or  employer- 
required  developmental  activity  such  as 
a  management  conference,  a  staff 
seminar,  or  a  formal  training  course 
(other  than  "on-the-job-training"'  at  a 
location  where  the  employee  is 


stationed  and  regularly  works).  For  the 
H-lB  worker  participating  in  such 
activities,  the  location  of  the  activity 
would  not  be  considered  a  ""place  of 
emplovment"  or  "worksite."  and  that 
worker's  presence  at  such  location — 
whether  ow-ned  or  controlled  by  the 
employer  or  by  a  third  party — would  not 
invoke  H-lB  program  requirements 
with  regard  to  that  employee  at  that 
location.  However,  if  the  employer  uses 
H-lB  nonimmigrants  as  instructors  or 
resource  or  support  staff  who 
continuously  or  regularly  perform  their 
duties  at  such  locations,  the  locations 
would  be  ""places  of  employment"'  or 
"worksites"  for  any  such  employees 
and,  thus,  would  be  subject  to  H-lB 
program  requirements  with  regard  to 
those  employees. 

(ii)  Particular  worker's  job  functions. 
The  nature  and  duration  of  an  H-lB 
nonimmigrant's  job  functions  may 
necessitate  frequent  changes  of  location 
with  little  time  spent  at  any  one 
location.  For  such  a  worker,  a  location 
would  not  be  considered  a  "place  of 
emplovment"  or  "worksite"  if  the 
following  three  requirements  {i.e., 
paragraphs  (l)(ii)(A)  through  (C))  are  all 
met — 

(A)  The  nature  and  duration  of  the  H- 
IB  worker's  job  functions  mandates  his/ 
her  short-time  presence  at  the  location. 
For  this  purpose,  either: 

{!]  The  H-lB  nonimmigrant's  job 
must  be  peripatetic  in  nature,  in  that  the 
normal  duties  of  the  worker's 
occupation  (rather  than  the  nature  of  the 
emplover's  business)  requires  frequent 
travel  (local  or  non-local)  from  location 
to  location:  or 

(2)  The  H-lB  worker's  duties  must 
require  that  he/she  spend  most  work 
time  at  one  location  but  occasionally 
travel  for  short  periods  to  work  at  other 
locations:  and 

(B)  The  H-lB  worker's  presence  at  the 
locations  to  which  he/she  travels  from 
the  "home"  worksite  is  on  a  casual, 
short-term  basis,  which  can  be  recurring 
but  not  excessive  {i.e..  not  exceeding 
five  consecutive  workdays  for  any  one 
visit  bv  a  peripatetic  worker,  or  10 
consecutive  workdays  for  any  one  visit 
by  a  worker  who  spends  most  work  time 
at  one  location  and  travels  occasionally 
to  other  locations):  and 

(C)  The  H-lB  nonimmigrant  is  not  at 
the  location  as  a  "strikebreaker  "  {i.e., 
the  H-lB  nonimmigrant  is  not 
performing  work  in  an  occupation  in 
which  workers  are  on  strike  or  lockout). 

(2)  Examples  of  "non-worksite" 
locations  based  on  worker's  job 
functions:  A  computer  engineer  sent  out 
to  customer  locations  to  "troubleshoot  " 
complaints  regarding  software 
malfiinctions;  a  sales  representative 


80212 


Federal  Register/ Vol.  65.  No.  245 / Wednesday.  December  20,  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  245 /Wednesday.  December  20.  2000 /Rules  and  Regulations      80213 


making  calls  on  prospective  customers 
or  established  customers  within  a 
"home  office"  sales  territory:  a  manager 
monitoring  the  performance  of  out- 
stationed  employees;  an  auditor 
providing  advice  or  conducting  reviews 
at  customer  facilities;  a  physical 
therapist  providing  services  to  patients 
in  their  homes  within  an  area  of 
employment;  an  individual  making  d 
court  appearance;  an  individual 
lunching  with  a  customer  representative 
at  a  restaurant:  or  an  individual 
conducting  research  at  a  librar\' 

(3)  Examples  of  "worksite"  locations 
based  on  workers  job  functions:  A 
computer  engineer  who  works  on 
projects  or  accounts  at  different 
locations  for  weeks  or  months  at  a  time; 
a  sales  representative  assigned  on  a 
continuing  basis  in  an  area  awav  from 
his/her  "home  office;"  an  auditor  who 
works  for  extended  periods  at  the 
customer's  offices;  a  physical  therapist 
who  "fills  in"  for  full-time  employees  of 
health  care  facilities  for  extended 
periods;  or  a  physical  therapist  who 
works  for  a  contractor  whose  business  is 
to  provide  staffing  on  an  "as  needed" 
basis  at  hospitals,  nursing  homes,  or 
clinics. 

(4)  Whenever  an  H-lB  worker 
performs  work  at  a  location  which  is  not 
a  "worksite"  (under  the  criterion  in 
paragraph  (l)(i)  or  (l)(ii)  of  this 
definition),  that  worker's  "place  of 
employment  "  or  "worksite"  for 
purposes  of  H-lB  obligations  is  the 
worker's  home  station  or  regular  work 
location.  The  employer's  obligations 
regarding  notice,  prevailing  wage  and 
working  conditions  are  focused  on  the 
home  station  "place  of  employment  " 
rather  than  on  the  above-described 
Iocation{s)  which  do  not  constitute 
worksite(s)  for  these  purposes.  However, 
whether  or  not  a  location  is  considered 
to  be  a  "worksite  "/ "place  of 
employment"'  for  an  H-lB 
nonimmigrant,  the  employer  is  required 
to  provide  reimbursement  to  the  H-lB 
nonimmigrant  for  expenses  incurred  in 
traveling  to  that  location  on  the 
employer's  business,  since  such 
expenses  are  considered  to  be  ordinary 
business  expenses  of  employers 
(§§655.731fc)(7)(iii){C);655'.731(c)(9)). 
In  determining  the  workers  "place  of 
employment  "  or  "worksite.  "  the 
Department  will  look  carefully  at 
situations  which  appear  to  be  contrived 
or  abusive;  the  Department  would 
seriously  question  any  situation  where 
the  H-lB  nonimmigrant's  purported 
"place  of  employment"  is  a  location 
other  than  where  the  worker  spends 
most  of  his/her  Work  time,  or  where  the 
purported  "area  of  employment"  does 
not  include  the  location(s)  where  the 


worker  spends  most  of  his/her  work 
time. 

•         *         «         *         * 

State  Employment  Security  Agencv 
ISESAI  means  the  State  agency 
designated  under  section  4  of  the 
Wagner-Peyser  Act  to  cooperate  with 
OWS  in  the  operation  of  the  national 
system  of  public  employment  offices. 
***** 

I'mted  States  worker  ("U.S.  worker") 
means  an  employee  who  is  either 

(1)  A  citizen  or  national  of  the  United 
States,  or 

(2)  An  alien  who  is  lawfully  admitted 
for  permanent  residence  in  the  United 
States,  is  admitted  as  a  refugee  under 
section  207  of  the  INA.  is  granted 
asylum  under  section  208  of  the  INA.  or 
is  an  immigrant  otherwise  authorized 
(by  the  INA  or  by  the  Attorney  General) 
to  be  employed  in  the  United  States. 

7.  Section  655.720  is  revised  to  read 
as  follows: 

§  655.720    Where  are  labor  condition 
applications  to  be  filed  and  processed? 

(a)  Facsimile  transmission  (FAX).  If 
the  employer  submits  the  LCA  (Form 
ETA  9035)  by  FAX,  the  transmission 
shall  be  made  to  1-800-397-0478 
(regardless  of  the  intended  place  of 
employment  for  the  H-lB 
nonimmigrant(s)).  (Note  to  paragraph 
(a):  The  employer  submitting  an  LCA 
via  FAX  shall  not  use  the  FAX  number 
assigned  to  an  ETA  regional  office,  but 
shall  use  only  the  1-800-397-0478 
number  designated  for  this  purpose.) 
The  cover  pages  to  Form  ETA  9035  (i.e.. 
Form  ETA  9035CP)  should  not  be 
FAXed  with  the  Form  ETA  9035. 

(b)  U.S.  Mail.  If  the  employer  submits 
the  LCA  (Form  ETA  9035)  by  U.S.  Mail, 
the  LCA  shall  be  sent  to  the  ETA  service 
center  at  the  following  address:  ETA 
Application  Processing  Center.  P.O.  Box 
13640.  Philadelphia  PA  19101. 

(c)  All  matters  other  than  the 
processing  of  LCAs  (e.g.,  prevailing 
wage  challenges  by  employers)  are 
within  the  jurisdiction  of  the  Regional 
Certifying  Officers  in  the  ETA  regional 
offices  identified  in  §655.721. 

8.  Section  655.721  is  added  to  read  as 
follows: 

§  655.721    What  are  the  addresses  of  the 
ETA  regional  offices  which  handle  matters 
other  than  processing  LCAs? 

(a)  The  Regional  Certifying  Officers  in 
the  ETA  regional  offices  are  responsible 
for  administrative  matters  under  this 
subpart  other  than  the  processing  of 
LCAs  {e.g..  prevailing  wage  challenges 
by  employers).  (Note  to  paragraph  (a): 
LCAs  are  filed  by  employers  and 
processed  bv  ETA  only  in  accordance 
with  §655.720.) 


(b)  The  ETA  regional  offices  with 
responsibility  for  labor  certification 
programs  are — 

(1)  Region  I  Boston  (Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont):  J.F.K. 
Federal  Building.  Room  E-350.  Boston, 
Massachusetts  02203.  Telephone:  617- 
565-4446. 

(2)  Region  I  New  York  (New  York. 
New  Jersey.  Puerto  Rico,  and  the  Virgin 
Islands):  201  Varick  Street.  Room  755. 
New  York,  New  York  10014.  Telephone: 
212-337-2186. 

(3)  Region  11  (  Delaware.  District  of 
Columbia.  Maryland.  Pennsylvania. 
Virginia,  and  West  Virginia):  Suite  825 
East,  The  Curtis  Center,  170  S. 
Independence  Mall  West,  Philadelphia, 
Pennsylvania  19106-3315.  Telephone: 
215-861-5250. 

(4)  Region  III  (Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi.  North 
Carolina.  South  Carolina,  and 
Tennessee):  Atlanta  Federal  Ctr.,  100 
Alabama  St..  NW,  Suite  6M-12,  Atlanta, 
Georgia  30303.  Telephone:  404-562- 
2115. 

(5)  Region  IV  (Arkansas,  Colorado, 
Louisiana,  Montana,  New  Mexico.  North 
Dakota,  Oklahoma,  South  Dakota,  Texas. 
Utah,  and  Wyoming):  525  Griffin  Street, 
Room  317,  Dallas.  Texas  75202. 
Telephone:  214-767^989. 

(6)  Region  V  (Illinois,  Indiana,  Iowa, 
Kansas,  Michigan,  Minnesota,  Missouri, 
Nebraska,  Ohio,  and  Wisconsin):  230 
South  Dearborn  Street.  Room  605. 
Chicago.  Illinois  60604.  Telephone: 
312-353-1550. 

(7)  Region  VI  (Alaska,  Arizona, 
California,  Guam,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington):  P.O. 
Box  193767,  San  Francisco,  California 
94119-3767.  Telephone:  415-975-4601. 

(c)  The  ETA  website  at  http:// 
ows.doleta.govwill  be  updated  to  reflect 
any  changes  in  the  information 
contained  in  this  section  concerning  the 
ETA  regional  offices. 

9.  Section  655.730  is  revised  to  read 
as  follows: 

§  655.730    What  is  the  process  for  filing  a 
lat)or  condKion  application? 

(a)  Who  must  submit  labor  condition 
applications?  An  employer,  or  the 
employer's  authorized  agent  or 
representative,  which  meets  the 
definition  of  "employer"  set  forth  in 

§  655.715  and  intends  to  employ  an  H- 
IB  nonimmigrant  in  a  specialty 
occupation  or  as  a  fashion  model  of 
distinguished  merit  and  ability  shall 
submit  an  LCA  to  the  Department. 

(b)  Where  and  when  is  an  LCA  to  be 
submitted?  An  LCA  shall  be  submitted 
by  the  employer  to  ETA  in  accordance 
with  the  procedure  prescribed  in 


§  655.720  no  earlier  than  sbc  months 
before  the  beginning  date  of  the  period 
of  intended  employment  shown  on  the 
LCA.  It  is  the  employer's  responsibility 
to  ensure  that  a  complete  and  acciirate 
LCA  is  received  by  ETA.  Incomplete  or 
obviously  inaccurate  LCAs  will  not  be 
certified  by  ETA.  ETA  shall  process  all 
LCAs  sequentially  upon  receipt 
regardless  of  the  method  used  by  the 
employer  to  submit  the  LCA  (i.e.,  either 
FAX  or  U.S.  Mail  as  prescribed  in 
§  655.720)  and  shall  make  a 
determination  to  certify  or  not  certify 
the  LCA  within  seven  working  days  of 
the  date  the  LCA  is  received  and  date 
stamped  by  ETA.  If  the  LCA  is 
submitted  by  FAX,  the  LCA  containing 
the  original  signature  shall  be 
maintained  by  the  employer  as  set  forth 
at  §655. 760(a)(1). 

(c)  What  is  to  be  submitted?  Form 
ETA  9035. 

(1)  General.  One  completed  and  dated 
original  Form  ETA  9035  bearing  the 
employer's  original  signature  (or  that  of 
the  employer's  authorized  agent  or 
representative)  shall  be  submitted  by  the 
employer  to  ETA  in  accordance  with  the 
procedure  prescribed  in  §655.720.  The 
signature  of  the  employer  or  its 
authorized  agent  or  representative  on 
Form  ETA  9035  acknowledges  the 
employer's  agreement  to  the  labor 
condition  statements  (attestations), 
which  are  specifically  identified  in 
Form  ETA  9035  as  well  as  set  forth  in 
the  cover  pages  (Form  ETA  9035CP)  and 
incorporated  by  reference  in  Form  ETA 
9035.  The  labor  condition  statements 
(attestations)  are  described  in  detail  in 
§§655.731  through  655.735,  and 
655.736  through  655.739  (if  applicable). 
Copies  of  Form  ETA  9035  and  cover 
pages  Form  ETA  9035CP  are  available 
from  ETA  regional  offices  and  on  the 
ETA  website  at  http://ows.doleta.gov. 
Each  Form  ETA  9035  shall  identify  the 
occupational  classification  for  which 
the  LCA  is  being  submitted  and  shall 
state: 

(i)  The  occupation,  by  Dictionary  of 
Occupational  Titles  (DOT)  Three-Digit 
Occupational  Groups  code  and  by  the 
employer's  own  title  for  the  job; 

(ii)  The  number  of  H-lB 
nonimmigrants  sought; 

(iii)  The  gross  wage  rate  to  be  paid  to 
each  H-lB  nonimmigrant,  expressed  on 
an  hourly,  weekly,  biweekly,  monthly  or 
annual  basis; 

(tv)  The  starting  and  ending  dates  of 
the  H-lB  nonimmiarants'  employment; 

(v)  The  place(s)  of  intended 
emplojonent; 

(vi)  The  prevailing  wage  for  the 
occupation  in  the  area  of  intended 
employment  and  the  specific  soiux:e 
(e.g.,  name  of  published  siuvey)  relied 


upon  by  the  employer  to  determine  the 
wage.  If  the  wage  is  obtained  from  a 
SESA,  the  appropriate  box  must  be 
checked  and  the  wage  must  be  stated; 
the  soiu"ce  for  a  wage  obtained  from  a 
source  other  than  a  SESA  must  be 
identified  along  with  the  wage;  and 

(vii)  The  employer's  status  as  to 
whether  or  not  the  employer  is  H-lB- 
dependent  and/or  a  willful  violator, 
and,  if  the  employer  is  H-lB-dependent 
and/or  a  willful  violator,  whether  the 
employer  will  use  the  application  only 
in  support  of  petitions  for  exempt  H-lB 
nonimmigrants . 

(2)  Multiple  positions  and/or  places  of 
employment.  The  employer  shall  file  a 
separate  LCA  for  each  occupation  in 
which  the  employer  intends  to  employ 
one  or  more  H-lB  nonimmigrants,  but 
the  LCA  may  cover  more  than  one 
intended  position  (employment 
opportunity)  within  that  occupation.  All 
intended  places  of  employment  shall  be 
identified  on  the  LCA;  the  employer 
may  file  one  or  more  additional  LCAs  to 
identify  additional  places  of 
employment. 

(3)  Full-time  and  part-time  jobs.  The 
position(s)  covered  by  the  LCA  may  be 
either  full-time  or  part-time;  full-time 
and  part-time  positions  caimot  be 
combined  on  a  single  LCA. 

(d)  What  attestations  does  the  LCA 
contain?  An  employer's  LCA  shall 
contain  the  labor  condition  statements 
referenced  in  §§655.731  through 
655.734,  and  §  655.736  through  655.739 
(if  applicable),  which  provide  that  no 
individual  may  be  admitted  or  provided 
status  as  an  H-lB  nonimmigrant  in  an 
occupational  classification  unless  the 
employer  has  filed  with  the  Secretary  an 
application  stating  that: 

fl)  The  employer  is  offering  and  will 
offer  during  the  period  of  authorized 
employment  to  H-lB  nonimmigrants  no 
less  than  the  greater  of  the  following 
wages  (such  offer  to  include  benefits 
and  eligibilify  for  benefits  provided  as 
compensation  for  services,  which  are  to 
be  offered  to  the  nonimmigrants  on  the 
same  basis  and  in  accordance  with  the 
same  criteria  as  the  employer  offers 
such  benefits  to  U.S.  workers): 

(i)  The  actual  wage  paid  to  the 
employer's  other  employees  at  the 
worksite  with  similar  experience  and 
qualifications  for  the  specific 
employment  in  question;  or 

(ii)  The  prevailing  wage  level  for  the 
occupational  classification  in  the  area  of 
intended  employment; 

(2)  The  employer  will  provide 
working  conditions  for  such 
nonimmigrants  that  will  not  adversely 
affect  the  working  conditions  of  workers 
similarly  employed  (including  benefits 
in  the  nature  of  working  conditions. 


which  are  to  be  offered  to  the 
nonimmigrants  on  the  same  basis  and  in 
accordance  with  the  same  criteria  as  the 
employer  offers  such  benefits  to  U.S. 
workers); 

(3)  There  is  not  a  strike  or  lockout  in 
the  course  of  a  labor  dispute  in  the 
occupational  classification  at  the  place 
of  employment; 

(4)  "The  employer  has  provided  and 
will  provide  notice  of  the  filing  of  the 
labor  condition  application  to: 

(i)(A)  The  bargaining  representative  of 
the  employer's  employees  in  the 
occupational  classification  in  the  area  of 
intended  employment  for  which  the  H- 
IB  noninunigrants  are  sought,  in  the 
manner  described  in  §  655.734(a)(l)(i); 
or 

(B)  If  there  is  no  such  bargaining 
representative,  affected  workers  by 
providing  electronic  notice  of  the  filing 
of  the  LCA  or  by  posting  notice  in 
conspicuous  locations  at  the  place(s)  of 
employment,  in  the  manner  described 
in§655.734(a){l)(ii);and 

(ii)  H-lB  nonimmigrants  by  providing 
a  copy  of  the  LCA  to  each  H-lB 
nonimmigrant  at  the  time  that  such 
nonimmigrant  actually  reports  to  work, 
in  the  manner  described  in 
§  655.734(a)(2). 

(5)  The  employer  has  determined  its 
status  concerning  H-lB-dependency 
and/or  willful  violator  (as  described  in 
§  655.736).  has  indicated  such  status, 
and  if  either  such  status  is  applicable  to 
the  employer,  has  indicated  whether  the 
LCA  will  be  used  only  for  exempt  H-lB 
nonimmigrant(s),  as  described  in 
§655.737. 

(6)  The  employer  has  provided  th' 
information  about  the  occupation 
required  in  paragraph  (c)  of  this  sec  lon. 

(e)  Change  in  employer's  corporate 
structure  or  identity.  (1)  Where  an 
employer  corporation  changes  its 
corporate  structure  as  the  result  of  an 
acquisition,  merger,  ""spin-off,"  or  other 
such  action,  the  new  employing  entity 
is  not  required  to  file  new  LCAs  and  H- 
IB  petitions  with  respect  to  the  H-lB 
nonimmigrants  transferred  to  the 
employ  of  the  new  employing  entity 
(regardless  of  whether  there  is  a  change 
in  the  Employer  Identification  Number 
(EIN)).  provided  that  the  new  employing 
entity  maintains  in  its  records  a  list  of 
the  H-lB  nonimmigrants  transferred  to 
the  employ  of  the  new  employing  entity, 
and  maintains  in  the  public  access 
file(s)  (see  §655.760)  a  document 
containing  all  of  the  following: 

(i)  Each  affected  LCA  number  and  its 
date  of  certification; 

(ii)  A  description  of  the  new 
employing  entity's  actual  wage  system 
applicable  to  H-lB  nonimmigrant(s) 


80214       Federal  Register/ Vol.  65.  No    245  /  Wednesday,  December  20.  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  245 /Wednesday.  December  20,  2000 /Rules  and  Regulations      80215 


who  become  employees  of  the  new 
employing  entity; 

(ui)  The  employer  identification 
number  (EIN)  of  the  new  fmpli)\ing 
entity  (whether  or  not  different  from 
that  of  the  predecessor  entity);  and 

(iy)  A  sworn  statement  by  an 
authorized  represenfatue  of  the  new 
employing  entit\  expressly 
acknowledging  such  entity's  assumption 
of  all  obligations,  liabilities  and 
undertakings  arising  from  or  under 
attestations  made  in  each  certified  and 
still  effectne  LCA  filed  by  the 
predecessor  entity.  Unless  such 
statement  is  executed  and  made 
available  in  accordance  with  this 
paragraph,  the  new  employing  entity 
shall  not  employ  any  of  the  predec:essor 
entity's  H-lB  nonimmigrants  without 
filing  new  LC'.As  and  petitions  for  such 
nonimmigrants.  The  new  employing 
entity's  statement  shall  include  such 
entity's  e.xplicit  agreement  to: 

(A)  Abide  bv  the  DOL's  H-lB 
regulations  applicable  to  the  LCAs: 

(B)  Maintain  a  copy  of  the  statement 
in  the  public  access  file  (see  *j  655.760): 
and 

(C)  Make  the  document  available  to 
any  member  of  the  public  or  the 
Department  upon  request. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (e)(1)  of  this  section,  the  new 
employing  entity  must  file  new  LCA{s) 
and  H-lB  petition(s)  when  it  hires  any 
new  H-lB  nonimmigrant(s)  or  seeks 
extension(s)  of  H-lB  status  for  existing 
H-lB  nonimmigrant(s).  In  other  words, 
the  new  employing  entity  may  not 
utilize  the  predecessor  entity's  LC;A(s)  to 
support  the  hiring  or  extension  of  any 
H-1 B  nonimmigrant  after  the  change  in 
corporate  structure. 

(3)  A  change  in  an  employer's  H-lB- 
dependency  status  which  results  from 
the  change  in  the  corporate  structure 
has  no  effect  on  the  employer's 
obligations  with  respect  to  its  current 
H-lB  nonimmigrant  employees. 
However,  the  new  employing  entity 
shall  comply  with  §655.736  concerning 
H-lB-dependency  and/or  willful- 
violator  status  and  §655.737  concerning 
exempt  H-lB  nonimmigrants,  in  the 
event  that  such  entity  seeks  to  hire  new 
H-lB  nonimmigrant(s)  or  to  extend  the 
H-lB  status  of  existing  H-lB 
nonimmigrants.  (See  §  655.736(d)(6).) 

10.  Section  655.731  is  revised  to  read 
as  follows: 

§  655.731     What  is  the  first  LCA 
requirement,  regarding  wages? 

An  employer  seeking  to  employ  H-lB 
nonimmigrants  in  a  specialty 
occupation  or  as  a  fashion  model  of 
distinguished  merit  and  ability  shall 
state  on  Form  ETA  9035  that  it  will  pay 


the  H-lB  nonimmigrant  the  required 
wage  rate. 

(a)  Esttiblishing  the  wage  requirement. 
Thi'  first  Lt:A  requirement  shall  be 
satisfied  whim  the  employer  signs  Form 
ETA  9035  attesting  that,  for  the  entire 
period  of  authorized  employment,  the 
required  wage  rate  will  be  paid  to  the 
H-lB  nonimmigrant(s);  that  is.  that  the 
wage  shall  be  the  greater  of  the  actual 
wage  rate  (as  specified  in  paragraph 
(a)(1)  of  this  section)  or  the  prevailing 
wage  (as  specified  in  paragraph  (a)(2)  of 
this  sec;tion).  The  wage  requirement 
includes  the  employer's  obligation  to 
offer  benefits  and  eligibility  for  benefits 
provided  as  compensation  for  services 
to  H-lB  nonimmigrants  on  the  same 
basis,  and  in  accordance  with  the  same 
criteria,  as  the  employer  offers  to  U.S. 
W(jrkers. 

( 1 )  The  aitual  ivage  is  the  wage  rate 
paid  by  the  employer  to  all  other 
individuals  with  similar  experience  and 
qualifications  for  the  specific 
employment  in  question.  In  determining 
such  wage  level,  the  following  factors 
may  be  considered:  Experience, 
qualifications,  education,  job 
responsibility  and  function,  specialized 
knowledge,  and  other  legitimate 
business  factors.   "Legitimate  business 
factors,  "  for  purposes  of  this  section, 
means  those  that  it  is  reasonable  to 
conclude  are  necessary  because  they 
conform  to  recognized  principles  or  can 
be  demonstrated  by  accepted  rules  and 
standards.  Where  there  are  other 
employees  with  substantially  similar 
experience  and  qualifications  in  the 
specific  employment  in  question — i.e., 
they  have  substantially  the  same  duties 
and  responsibilities  as  the  H-lB 
nonimmigrant — the  actual  wage  shall  be 
the  amount  paid  to  these  other 
employees.  Where  no  such  other 
employees  exi.st  at  the  place  of 
employment,  the  actual  wage  shall  be 
the  wage  paid  to  the  H-lB 
nonimmigrant  by  the  employer.  Where 
the  employer's  pay  system  or  scale 
provides  for  adjustments  during  the 
period  of  the  LCA — e.g.,  cost  of  living 
increases  or  other  periodic  adjustments, 
or  the  employee  moves  to  a  more 
advanced  level  in  the  same 
occupation — such  adjustments  shall  be 
provided  to  similarly  employed  H-lB 
nonimmigrants  (unless  the  prevailing 
wage  is  higher  than  the  af:tual  wage). 

(2)  The  prevuiling  ivage  for  the 
occupational  classification  in  the  area  of 
intended  employmimt  must  be 
determined  as  of  the  time  of  filing  the 
application.  The  employer  shall  base  the 
prevailing  wage  on  the  best  information 
as  of  the  time  of  filing  the  application. 
Except  as  provided  in  paragraph  (a)(3) 
of  this  section,  the  employer  is  not 


required  to  use  any  specific 
methodology  to  determine  the 
prevailing  wage  and  may  utilize  a  SES.^. 
an  independent  authoritative  source,  or 
other  legitimate  sources  of  data.  One  of 
the  following  sources  shall  be  used  to 
establish  the  prevailing  wage: 

(i)  A  wage  determination  for  the 
occupation  and  area  issued  under  one  of 
the  following  statutes  (which  shall  be 
available  through  the  SESA): 

(A)  The  Davis-Bacon  Act,  40  L'.S.C. 
276a  et  seq.  (see  also  29  CFR  part  1).  or 

(B)  The  McNamara-O'Hara  Service 
Contract  Act,  41  U.S.C.  351  et  seq. 
(SCA)  (see  also  29  CFR  part  4).  The 
following  provisions  apply  to  the  use  of 
the  SCA  wage  rate  as  the  prevailing 
wage: 

(2)  Where  an  SCA  wage  determination 
for  an  occupational  classification  in  the 
computer  industry  states  a  rate  of 
S27.63,  that  rate  will  not  be  issued  by 
the  SESA  and  may  not  be  used  bv  the 
employer  as  the  prevailing  wage;  that 
rate  does  not  represent  the  actual 
prevailing  wage  but,  instead,  is  reported 
by  the  Wage  and  Hour  Division  in  the 
SCA  determination  merely  as  an 
artificial  "cap"  in  the  SCA-required 
wage  that  results  from  an  SCA 
exemption  provision  (see  41  U.S.C. 
357(b);  29  CFR  541.3).  In  such 
circumstances,  the  SESA  and  the   . 
employer  must  consult  another  source 
for  wage  information  {e.g..  Bureau  of 
Labor  Statistics'  Occupational 
Employment  Statistics  Survey). 

[2]  Except  as  provided  in  paragraph 
(a)(2)(i)(B)(I)  of  this  section,  for 
purposes  of  the  determination  of  the  H- 
IB  prevailing  wage  for  an  occupational 
classification  through  the  use  of  an  SCA 
wage  determination,  it  is  irrelevant 
whether  a  worker  is  employed  on  a 
contract  subject  to  the  SCA  or  whether 
the  worker  would  be  exempt  from  the 
SCA  through  application  of  the  SCA/ 
FLSA  "professional  employee" 
exemption  test  [i.e..  duties  and 
compensation:  see  29  CFR  4.156;  541.3). 
Thus,  in  issuing  the  SCA  wage  rate  as 
the  prevailing  wage  determination  for 
the  occupational  classification,  the 
SESA  will  not  consider  questions  of 
employee  exemption,  and  in  an 
enforcement  action,  the  Department  will 
consider  the  SCA  wage  rate  to  be  the 
prevailing  wage  without  regard  to 
whether  any  particular  H-lB 
employee(s)  could  be  exempt  from  that 
wage  as  SCA  contract  workers  under  the 
SCA/FLSA  exemption.  An  employer 
who  employs  H-lB  employee(s)  to 
perform  ser\ices  under  an  SCA-covered 
contract  may  find  that  the  H-lB 
employees  are  required  to  be  paid  the 
SCA  rate  as  the  H-lB  prevailing  wage 
even  though  non-H-lB  employees 


performing  the  same  services  may  be 
exempt  from  the  SCA, 

(ii)  A  union  contract  which  was 
negotiated  at  arms-length  between  a 
union  and  the  employer,  which  contains 
a  wage  rate  applicable  to  the 
occupation;  or 

(iii)  If  the  job  opportunity  is  in  an 
occupation  which  is  not  covered  by 
paragraph  (a)(2)(i)  or  (ii)  of  this  section, 
the  prevailing  wage  shall  be  the 
weighted  average  rate  of  wages,  that  is, 
the  rate  of  wages  to  be  determined,  to 
the  extent  feasible,  by  adding  the  wages 
paid  to  workers  similarly  employed  in 
the  area  of  intended  employment  and 
dividing  the  total  by  the  nimiber  of  such 
workers.  Since  it  is  not  always  feasible 
to  determine  such  an  average  rate  of 
wages  with  exact  precision,  the  wage  set 
forth  in  the  application  shall  be 
considered  as  meeting  the  prevailing 
wage  standard  if  it  is  within  five  percent 
of  the  average  rate  of  wages.  See 
paragraph  (c)  of  this  section,  regarding 
payment  of  required  wages.  See  also 
paragraph  (d)(4)  of  this  section, 
regarding  enforcement.  The  prevailing 
wage  rate  under  this  paragraph  (a)(2)(iii) 
shall  be  based  on  the  best  information 
available.  The  Department  believes  that 
the  following  prevailing  wage  sources 
are,  in  order  of  priority,  the  most 
accurate  and  reliable: 

(A)  A  SESA  Determination.  Upon 
receipt  of  a  written  request  for  a 
prevailing  wage  determination,  the 
SESA  will  determine  whether  the 
occupation  is  covered  by  a  Davis-Bacon 
or  Service  Contract  Act  wage 
determination,  and,  if  not,  whether  it 
has  on  file  current  prevailing  wage 
information  for  the  occupation.  This 
information  will  be  provided  by  the 
SESA  to  the  employer  in  writing  in  a 
timely  manner.  Where  the  prevailing 
wage  is  not  immediately  available,  the 
SESA  will  determine  the  prevailing 
wage  using  the  methods  outlined  at  20 
CFR  656,40  and  other  administrative 
guidelines  or  regulations  issued  by  ETA. 
The  SESA  shall  specify  the  validity 
period  of  the  prevailing  wage,  which 
shall  in  no  event  be  for  less  than  90  days 
or  more  than  one  year  from  the  date  of 
the  SESA's  issuance  of  the 
determination. 

[1)  An  employer  who  chooses  to 
utilize  a  SESA  prevailing  wage 
determination  shall  file  the  labor 
condition  application  within  the 
validity  period  of  the  prevailing  wage  as 
specified  on  the  determination.  Once  an 
employer  obtains  a  prevailing  wage 
determination  from  the  SESA  and  files 
an  LCA  supported  by  that  prevailing 
wage  determination,  the  employer  is 
deemed  to  have  accepted  the  prevailing 
wage  determination  (as  to  the  amoimt  of 


the  wage)  and  thereafter  may  not  contest 
the  legitimacy  of  the  prevailing  wage 
determination  through  the  Employment 
Service  complaint  system  or  in  an 
investigation  or  enforcement  action. 
Prior  to  filing  the  LCA.  the  employer 
may  challenge  a  SESA  prevailing  wage 
determination  through  the  Employment 
Service  complaint  system,  by  filing  a 
complaint  with  the  SESA.  See  subpart  E 
of  20  CFR  part  658.  Employers  which 
challenge  a  SESA  prevailing  wage 
determination  must  obtain  a  final  ruling 
from  the  Employment  Service  complaint 
system  prior  to  filing  an  LCA  based  on 
such  determination.  In  any  challenge, 
the  SESA  shall  not  divulge  any 
employer  wage  data  which  was 
collected  under  the  promise  of 
confidentiality, 

(2)  If  the  employer  is  unable  to  wait 
for  the  SESA  to  produce  the  requested 
prevailing  wage  determination  for  the 
occupation  in  question,  or  for  the 
Employment  Service  complaint  system 
process  to  be  completed,  the  employer 
may  rely  on  other  legitimate  sources  of 
available  wage  information  in  filing  the 
LCA,  as  set  forth  in  paragraph 
(a)(2)(iii)(B)  and  (C)  of  this  section.  If  the 
employer  later  discovers,  upon  receipt 
of  a  prevailing  wage  determination  from 
the  SESA.  that  the  information  relied 
upon  produced  a  wage  that  was  below 
the  prevailing  wage  for  the  occupation 
in  the  area  of  intended  employment  and 
the  employer  was  paying  below  the 
SESA -determined  wage,  no  wage 
violation  will  be  found  if  the  employer 
retroactively  compensates  the  H-lB 
nonimmigrant{s)  for  the  difference 
between  the  wage  paid  and  the 
prevailing  wage,  within  30  days  of  the 
employer's  receipt  of  the  SESA 
determination. 

[3)  In  all  situations  where  the 
employer  obtains  the  prevailing  wage 
determination  from  the  SESA,  the 
Department  will  accept  that  prevailing 
wage  determination  as  correct  (as  to  the 
amount  of  the  wage)  and  will  not 
question  its  validity  where  the  employer 
has  maintained  a  copy  of  the  SESA 
prevailing  wage  determination.  A 
complaint  alleging  inaccuracy  of  a  SESA 
prevailing  wage  determination,  in  such 
cases,  will  not  be  investigated, 

(B)  An  independent  authoritative 
source.  The  employer  may  use  an 
independent  authoritative  wage  source 
in  lieu  of  a  SESA  prevailing  wage 
determination.  The  independent 
authoritative  source  survey  must  meet 
all  the  criteria  set  forth  in  paragraph 
{b)(3)(iii)(B}  of  this  section. 

(C)  Another  legitimate  source  of  wage 
information.  The  employer  may  rely  on 
other  legitimate  sources  of  wage  data  to 
obtain  the  prevailing  wage.  The  other 


legitimate  source  survey  must  meet  all 
the  criteria  set  forth  in  paragraph 
(b)(3)(iii)(C)  of  this  section.  The 
employer  will  be  required  to 
demonstrate  the  legitimacy  of  the  wage 
in  the  event  of  an  investigation. 

(iv)  For  purposes  of  this  section, 
"similarly  employed"  means  "having 
substantially  comparable  jobs  in  the 
occupational  classification  in  the  area  of 
intended  employment,"  except  that  if 
no  such  workers  are  employed  by 
employers  other  than  the  employer 
applicant  in  the  area  of  intended 
emploj-ment,  "similarly  employed" 
means: 

(A)  Having  jobs  requiring  a 
substantially  simdar  level  of  skills 
within  the  area  of  intended 
employment;  or 

(B)  If  there  are  no  substantially 
comparable  jobs  in  the  area  of  intended 
employment,  having  substantially 
comparable  jobs  with  employers  outside 
of  the  area  of  intended  employment. 

(v)  A  prevailing  wage  determination 
for  LCA  purposes  made  pursuant  to  this 
section  shall  not  permit  an  employer  to 
pay  a  wage  lower  than  that  required 
under  any  other  applicable  Federal, 
State  or  local  law. 

(vi)  Where  a  range  of  wages  is  paid  by 
the  employer  to  individuals  in  an 
occupational  classification  or  among 
individuals  with  similar  experience  and 
qualifications  for  the  specific 
employment  in  question,  a  range  is 
considered  to  meet  the  prevailing  wage 
requirement  so  long  as  the  bottom  of  the 
wage  range  is  at  least  the  prevailing 
wage  rate. 

(vii)  The  employer  shall  enter  the 
prevailing  wage  on  the  LCA  in  the  form 
in  which  the  employer  will  pay  the 
wage  (i.e.,  either  a  salary-  or  an  hourly 
rate),  except  that  in  all  cases  the 
prevailing  wage  must  be  expressed  as  an 
hourly  wage  if  the  H-lB  nonimmigrant 
will  be  employed  part-time.  Where  an 
employer  obtains  a  prevailing  wage 
deterniination  (from  any  of  the  sources 
identified  in  paragraph  (a)(2)(i)  through 
(iii)  of  this  section)  that  is  expressed  as 
an  hourly  rate,  the  employer  may 
convert  this  determination  to  a  salary-  by 
multiplying  the  hourly  rate  by  2080. 
Conversely,  where  an  employer  obtains 
a  prevailing  wage  (from  any  of  these 
sources)  that  is  expressed  as  a  salar\', 
the  employer  may  convert  this 
determination  to  an  hourly  rate  by 
dividing  the  salary  by  2080, 

(viii)  In  computing  the  prevailing 
wage  for  a  job  opportunity  in  an 
occupational  classification  in  an  area  of 
intended  employment  in  the  case  of  an 
employee  of  an  institution  of  higher 
education  or  an  affiliated  or  related 
nonprofit  entity  ,  a  nonprofit  research 
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organization,  or  a  Governmental 
research  organization  as  these  terms  art* 
defined  in  20  CFR  656.40(c).  the 
prevailing  wage  level  shall  only  take 
into  account  employees  at  such 
institutions  and  organizations  in  the 
area  of  intended  employment. 

(ix)  An  employer  may  file  morf  than 
one  LCA  for  the  same  occupational 
classification  in  the  same  area  of 
employment  and,  in  such 
circumstances,  the  employer  could  have 
H-lB  employees  in  the  same 
occupational  classification  in  the  same 
area  of  employment,  brought  into  the 
U.S.  (or  accorded  H-lB  status)  based  on 
petitions  approved  pursuant  to  different 
LCAs  (filed  at  different  times)  with 
different  prevailing  wage 
determinations.  Employers  are  advised 
that  the  prevailing  wage  rate  as  to  any 
particular  H-lB  nonimmigrant  is 
prescribed  by  the  LCA  which  supports 
that  nonimmigrant's  H-lB  petition.  The 
employer  is  required  to  obtain  the 
prevailing  wage  at  the  time  that  the  LCA 
is  filed  (see  paragraph  (a)(2)  of  this 
section).  The  LCA  is  valid  for  the  period 
certified  by  ETA,  and  the  employer 
must  satisfy  all  the  LCAs  requirements 
(including  the  required  wage  which 
encompasses  both  prevailing  and  actual 
wage  rates)  for  as  long  as  any  H-lB 
nonimmigrants  are  employed  pursuant 
to  that  LCA  (§655.750).  VVhere  new 
nonimmigrants  are  employed  pursuant 
to  a  new  LCA,  that  new  LCA  prescribes 
the  employers  obligations  as  to  those 
new  nonimmigrants.  The  prevailing 
wage  determination  on  the  later/ 
subsequent  LCA  does  not  "relate  back' 
to  operate  as  an  "update  '  of  the 
prevailing  wage  for  the  previously-filed 
LCA  for  the  same  occupational 
classification  in  the  same  area  of 
employment.  However,  employers  are 
cautioned  that  the  actual  wage 
component  to  the  required  wage  may,  as 
a  practical  matter,  eliminate  any  wage- 
payment  differentiation  among  H-lB 
employees  based  on  different  prevailing 
wage  rates  stated  in  applicable  LCAs. 
Ever\-  H-lB  nonimmigrant  is  to  be  paid 
in  accordance  with  the  employer's 
actual  wage  system,  and  thus  to  receive 
any  pay  increases  which  that  system 
provides. 

(3)  Once  the  prevailing  wage  rate  is 
established,  the  H-lB  employer  then 
shall  compare  this  wage  with  the  actual 
wage  rate  for  the  specific  employment 
in  question  at  the  place  of  employment 
and  must  pay  the  H-lB  nonimmigrant 
at  least  the  higher  of  the  two  wages. 

(b)  Documentation  of  the  wage 
statement.  (1)  The  employer  shall 
develop  and  maintain  documentation 
sufficient  to  meet  its  burden  of  proving 
the  validity  of  the  wage  statement 


required  in  paragraph  (a)  of  this  section 
and  attested  to  on  Form  E.TA  9035.  The 
documentation  shall  be  made  available 
to  DOL  upon  request.  Documentation 
shall  also  be  made  available  for  public 
examination  to  the  extent  required  bv 
§655.760.  The  employer  shall  also 
document  that  the  wage  rate(s)  paid  to 
H-lB  noniinmigrant(s)  is(are)  no  less 
than  the  required  wage  rate(s).  The 
do(  umentation  shall  include 
information  about  the  employer's  wage 
rate(s)  for  all  other  employees  for  the 
specific  employment  in  question  at  the 
place  of  employment,  beginning  with 
the  date  the  labor  condition  application 
was  submitted  and  continuing 
throughout  the  period  of  employment. 
The  records  shall  be  retained  for  the 
period  of  time  specified  in  §655.760. 
The  payroll  ret;ords  for  each  such 
employee  shall  include: 
(i)  Employee's  full  name: 
(ii)  Employee's  home  address: 
(iii)  Employee's  occupation; 
(iv)  Employee's  rate  of  pay; 
(v)  Hours  worked  each  day  and  each 
week  by  the  employee  if: 

(A)  The  employee  is  paid  on  other 
than  a  salary  basis  (e.g..  hourly,  piece- 
rate;  commission):  or 

(B)  With  respect  only  to  H-lB 
nonimmigrants,  the  worker  is  a  part- 
time  employee  (whether  paid  a  salary  or 
an  hourly  rate) 

(vi)  Total  additions  to  or  deductions 
from  pay  each  pay  period,  by  employee: 
and 

(vii)  Total  wages  paid  each  pay 
period,  date  of  pay  and  pay  period 
covered  by  the  payment,  by  employee. 

(viii)  Documentation  of  offer  of 
benefits  and  eligibility  for  benefits 
provided  as  compensation  for  services 
on  the  same  basis,  and  in  accordance 
with  the  same  criteria,  as  the  employer 
offers  to  U.S.  workers  (see  paragraph 
(c)(3)  of  this  section): 

(A)  A  copy  of  any  document(s) 
provided  to  employees  describing  the 
benefits  that  are  offered  to  employees, 
the  eligibility  and  participation  rules, 
how  costs  are  shared,  etc.  [e.g.. 
summary  plan  descriptions,  employee 
handbooks,  any  special  or  employee- 
specific  notices  that  might  be  sent); 

(B)  A  copy  of  all  benefit  plans  or  other 
documentation  describing  benefit  plans 
and  any  rules  the  employer  may  have 
for  differentiating  benefits  among 
groups  of  workers; 

(C)  Evidence  as  to  what  benefits  are 
actually  provided  to  U.S.  workers  and 
H-lB  nonimmigrants,  including 
evidence  of  the  benefits  selected  or 
declined  by  employees  where 
employees  are  given  a  choice  of 
benefits: 


(D)  For  multinational  employers  who 
choose  to  provide  H-lB  nonimmigrants 
with  "home  country"  benefits,  evidence 
of  the  benefits  provided  to  the 
nonimmigrant  before  and  after  he/she 
went  to  the  United  States.  See  paragraph 
(c){3)(iii)(C)  of  this  section. 

(2)  Actual  wage.  In  addition  to  payroll 
data  required  by  paragraph  fb)(l)  of  this 
section  (and  also  by  the  Fair  Labor 
Standards  Act),  the  employer  shall 
retain  documentation  specifying  the 
basis  it  used  to  establish  the  actual 
wage.  The  employer  shall  show  how  the 
wage  set  for  the  H-lB  nonimmigrant 
relates  to  the  wages  paid  by  the 
employer  to  all  other  individuals  with 
similar  experience  and  qualifications  for 
the  specific  employment  in  question  at 
the  place  of  employment.  Where 
adjustments  are  made  in  the  employer's 
pay  system  or  scale  during  the  validity 
period  of  the  LCA,  the  employer  shall 
retain  documentation  explaining  the 
change  and  clearly  showing  that,  after 
such  adjustments,  the  wages  paid  to  the 
H-lB  nonimmigrant  are  at  least  the 
greater  of  the  adjusted  actual  wage  or 
the  prevailing  wage  for  the  occupation 
and  area  of  intended  employment. 

(3)  Prevailing  wage.  The  employer 
also  shall  retain  documentation 
regarding  its  determination  of  the 
prevailing  wage.  This  source 
documentation  shall  not  be  submitted  to 
ETA  with  the  labor  condition 
application,  but  shall  be  retained  at  the 
employer's  place  of  business  for  the 
length  of  time  required  in  §  655.760(c). 
Such  documentation  shall  consist  of  the 
documentation  described  in  paragraph 
fb)(3)(i),  (ii).  or  (iii)  of  this  section  and 
the  documentation  described  in 
paragraph  (b)(1)  of  this  section. 

(i)  If  the  employer  used  a  wage 
determination  issued  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act,  40 
use.  276a  et  seq.  [see  29  CFR  part  1), 
or  the  McNamara-O'Hara  Service 
Contract  Act,  41  U.S.C.  351  et  seq.  [see 
29  CFR  part  4),  the  documentation  shall 
include  a  copy  of  the  determination 
showing  the  wage  rate  for  the 
occupation  in  the  area  of  intended 
employment. 

(ii)  If  the  employer  used  an  applicable 
wage  rate  from  a  union  contract  which 
was  negotiated  at  arms- length  between  a 
union  and  the  employer,  the 
documentation  shall  include  an  excerpt 
from  the  union  contract  showing  the 
wage  rate(s)  for  the  occupation. 

(iii)  If  the  employer  did  not  use  a 
wage  covered  by  the  provisions  of 
paragraph  (b)(3J(i)  or  (b)(3)(ii)  of  this 
section,  the  employer's  documentation 
shall  consist  of: 

(A)  A  copy  of  the  prevailing  wage 
finding  from  the  SESA  for  the 


occupation  within  the  area  of  intended 
employment:  or 

(B)  A  copy  of  the  prevailing  wage 
survey  for  the  occupation  within  the 
area  of  intended  employment  published 
by  an  independent  authoritative  source. 
For  purposes  of  this  paragraph 
(b)(3)(iii)(B),  a  prevailing  wage  survey 
for  the  occupation  in  the  area  of 
intended  employment  published  by  an 
independent  authoritative  source  shall 
mean  a  survey  of  wages  published  in  a 
book,  newspaper,  periodical,  loose-leaf 
service,  newsletter,  or  other  similar 
medium,  within  the  24-month  period 
immediately  preceding  the  filing  of  the 
employer's  application.  Such  survey 
shall;  ' 

(2)  Reflect  the  weighted  average  wage 
paid  to  workers  similarly  employed  in 
the  area  of  intended  employment; 

[2]  Be  based  upon  recently  collected 
data — e.g.,  within  the  24-month  period 
immediately  preceding  the  date  of 
publication  of  the  survey;  and 

(3)  Represent  the  latest  published 
prevailing  wage  finding  by  the 
independent  authoritative  source  for  the 
occupation  in  the  area  of  intended 
employment:  or 

(C)  A  copy  of  the  prevailing  wage 
sur\'ey  or  other  source  data  acquired 
from  another  legitimate  source  of  wage 
information  that  was  used  to  make  the 
prevailing  wage  determination.  For 
purposes  of  this  paragraph  {b)(3)(iii)(C), 
a  prevailing  wage  provided  by  another 
legitimate  source  of  such  wage 
information  shall  be  one  which: 

(1)  Reflects  the  weighted  average  wage 
paid  to  workers  similarly  employed  in 
the  area  of  intended  employment; 

(2)  Is  based  on  the  most  recent  and 
accurate  information  available;  and 

(3)  Is  reasonable  and  consistent  with 
recognized  standards  and  principles  in 
producing  a  prevailing  wage. 

(c)  Satisfaction  of  required  wage 
obligation.  (1)  The  required  wage  must 
be  paid  to  the  employee,  cash  in  hand, 
free  and  clear,  when  due,  except  that 
deductions  made  in  accordance  with 
paragraph  (c)(9)  of  this  section  may 
reduce  the  cash  wage  below  the  level  of 
the  required  wage.  Benefits  and 
eligibility  for  benefits  provided  as 
compensation  for  services  must  be 
offered  in  accordance  with  paragraph 
(c)(3)  of  this  section. 

(2)  "Cash  wages  paid,"  for  purposes  of 
satisfying  the  H-lB  required  wage,  shall 
consist  only  of  those  payments  that 
meet  all  the  following  criteria: 

(i)  Payments  shown  in  the  employer's 
payroll  records  as  earnings  for  the 
employee,  and  disbursed  to  the 
employee,  cash  in  hand,  free  and  clear, 
when  due,  except  for  deductions 


authorized  by  paragraph  (c)(9)  of  this 
section: 

(ii)  Payments  reported  to  the  Internal 
Revenue  Service  (IRS)  as  the  employee's 
earnings,  with  appropriate  withholding 
for  the  employee's  tax  paid  to  the  IRS 
(in  accordance  with  the  Internal 
Revenue  Code  of  1986,  26  U.S.C.  1,  et 
seq.y, 

(iii)  Payments  of  the  tax  reported  and 
paid  to  the  IRS  as  required  by  the 
Federal  Insurance  Contributions  Act,  26 
U,S.C.  3101,  et  seq.  (FICA).  The 
employer  must  be  able  to  document  that 
the  payments  have  been  so  reported  to 
the  IRS  and  that  both  the  employer's 
and  employee's  taxes  have  been  paid 
except  that  when  the  H-lB 
nonimmigrant  is  a  citizen  of  a  foreign 
country  with  which  the  President  of  the 
United  States  has  entered  into  an 
agreement  as  authorized  by  section  233 
of  the  Social  Security  Act,  42  U.S.C.  433 
(i.e.,  an  agreement  establishing  a 
totalization  arrangement  between  the 
social  security  system  of  the  United 
States  and  that  of  the  foreign  country'), 
the  employer's  documentation  shall 
show  that  all  appropriate  reports  have 
been  filed  and  taxes  have  been  paid  in 
the  employee's  home  country. 

(iv)  Payments  reported,  and  so 
docimiented  by  the  employer,  as  the 
employee's  earnings,  with  appropriate 
employer  and  employee  taxes  paid  to  all 
other  appropriate  Federal,  State,  and 
local  govenunents  in  accordance  with 
any  other  applicable  law. 

(v)  Future  bonuses  and  similar 
compensation  (i.e.,  unpaid  but  to-be- 
paid)  may  be  credited  toward 
satisfaction  of  the  required  wage 
obligation  if  their  payment  is  assured 
(i.e.,  they  are  not  conditional  or 
contingent  on  some  event  such  as  the 
employer's  annual  profits).  Once  the 
bonuses  or  similar  compensation  are 
paid  to  the  employee,  they  must  meet 
the  requirements  of  paragraphs  (c)(2)(i) 
through  (iv)  of  this  section  (i.e., 
recorded  and  reported  as  "earnings" 
with  appropriate  taxes  and  FICA 
contributions  withheld  and  paid). 

(3)  Benefits  and  eligibility  for  benefits 
provided  as  compensation  for  services 
(e.g.,  cash  bonuses;  stock  options;  paid 
vacations  and  holidays;  health,  life, 
disability  and  other  insurance  plans; 
retirement  and  savings  plans)  shall  be 
offered  to  the  H-lB  nonimmigrant(s)  on 
the  same  basis,  and  in  accordance  with 
the  same  criteria,  as  the  employer  offers 
to  U.S.  workers, 

(i)  For  purposes  of  this  section,  the 
offer  of  benefits  "on  the  same  basis,  and 
in  accordance  with  the  same  criteria" 
means  that  the  employer  shall  offer  H- 
IB  nonimmigrants  the  same  benefit 
package  as  it  offers  to  U.S.  workers,  and 


may  not  provide  more  strict  eligibility 
or  participation  requirements  for  the  H- 
IB  nonimmigrant(s)  than  for  similarly 
employed  U.S.  workers(s)  (e.g.,  full-time 
workers  compared  to  full-time  workers; 
professional  staff  compared  to 
professional  staff)  H-lB  nonimmigrants 
are  not  to  be  denied  benefits  on  the 
basis  that  they  are  "temporan,- 
employees"  by  virtue  of  their 
nonimmigrant  status.  An  employer  may 
offer  greater  or  additional  benefits  to  the 
H-lB  nonimmigrant(s)  than  are  offered 
to  similarly  employed  U.S.  worker(s). 
provided  that  such  differing  treatment  is 
consistent  with  the  requirements  of  all 
applicable  nondiscrimination  laws  (e.g.. 
Title  VII  of  the  1964  Civil  Rights  Act.  42 
U.S.C.  2000e-2000el7).  Offers  of 
benefits  by  employers  shall  be  made  in 
good  faith  and  shall  resuU  in  the  H-lB 
nonimmigrant(s)'s  actual  receipt  of  the 
benefits  that  are  offered  by  the  employer 
and  elected  by  the  H-lB 
nonimmigrant(s). 

(ii)  The  benefits  received  by  the  H-lB 
nonimmigrant(s)  need  not  be  identical 
to  the  benefits  received  by  similarly 
employed  U.S.  workers(s).  provided  that 
the  H-lB  nonimmigrant  is  offered  the 
same  benefits  package  as  those  workers 
but  voluntarily  chooses  to  receive 
different  benefits  (e.g..  elects  to  receive 
cash  payment  rather  than  stock  option, 
elects  not  to  receive  health  insurance 
because  of  required  employee 
contributions,  or  elects  to  receive 
different  benefits  among  an  array  of 
benefits)  or,  in  those  instances  where 
the  employer  is  part  of  a  multinational 
corporate  operation,  the  benefits 
received  by  the  H-lB  nonimmigrant  are 
provided  in  accordance  with  an 
employer's  practice  that  satisfies  the 
requirements  of  paragraph  (c)(3)(iii)(B) 
or  (C)  of  this  section.  In  all  cases, 
however,  an  employer's  practice  must 
comply  with  the  requirements  of  any 
applicable  nondiscrimination  laws  (e.g.. 
Tide  VII  of  die  1964  Civil  Rights  Act.  42 
U.S.C.  2000e-2000el7). 

(iii)  If  the  employer  is  part  of  a 
multinational  corporate  operation  (i.e., 
operates  in  affiliation  with  business 
entities  in  other  countries,  whether  as 
subsidiaries  or  in  some  other 
arrangement),  the  following  three 
options  (i.e..  (A).  (B)  or(C))  are  available 
to  the  employer  with  respect  to  H-lB 
nonimmigrants  who  remain  on  the 
"home  country' "  payroll. 

(A)  The  employer  may  offer  the  H-lB 
nonimmigrant(s)  benefits  in  accordance 
with  paragraphs  (c)(3)(i)  and  (ii)  of  this 

section. 

(B)  Where  an  H-lB  nonimmigrant  is 
in  the  U.S.  for  no  more  than  90 
consecutive  calendar  days,  the  employer 
during  that  period  may  maintain  the  H- 
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IB  nonimmigrant  on  the  benefits 
provided  to  the  nonimmigrant  in  his/her 
permanent  work  station  (ordinarily  the 
home  coiintr\).  and  not  offer  the 
nonimmigrant  the  benefits  that  are 
offered  to  similarly  employed  U.S. 
workers,  provided  that  the  employer 
affords  reciprocal  benefits  treatment  for 
any  U.S.  workers  [i.e.,  allows  its  U.S. 
employees,  while  working  out  of  the 
country  on  a  temporary  basis  away  from 
their  permanent  work  stations  in  the 
United  States,  or  while  working  in  the 
United  States  on  a  temporary  basis  away 
from  their  permanent  work  stations  in 
another  country,  to  continue  to  receive 
the  benefits  provided  them  at  their 
permanent  work  stations).  Employers 
are  cautioned  that  this  provision  is 
available  only  if  the  employer's 
practices  do  not  constitute  an  evasion  of 
the  benefit  requirements,  such  as  where 
the  H-lB  nonimmigrant  remains  in  the 
United  States  for  most  of  the  year,  but 
briefly  returns  to  the  "home  country" 
before  any  90-day  period  would  expire. 
(C)  Where  an  H-lB  nonimmigrant  is 
in  the  U.S.  for  more  than  90  consecutive 
calendar  days  (or  from  the  point  where 
the  worker  is  transferred  to  the  U.S.  or 
it  is  anticipated  that  the  worker  will 
likely  remain  in  the  U.S.  more  than  90 
consecutive  days),  the  employer  may 
maintain  the  H-lB  nonimmigrant  on  the 
benefits  provided  in  his/her  home 
country-  (i.e..  "home  country  benefits") 
(and  not  offer  the  nonimmigrant  the 
benefits  that  are  offered  to  similarly 
employed  U.S.  workers)  provided  that 
all  of  the  following  criteria  are  satisfied: 

(i)  The  H-lB  nonimmigrant 
continues  to  be  employed  in  his/her 
home  country  (either  with  the  H-lB 
employer  or  with  a  corporate  affiliate  of 
the  employer); 

(2)  Tne  H-lB  nonimmigrant  is 
enrolled  in  benefits  in  his/her  home 
country  (in  accordance  with  any 
applicable  eligibility  standards  for  such 
benefits); 

[3]  The  benefits  provided  in  his/her 
home  country  are  equivalent  to.  or 
equitably  comparable  to,  the  benefits 
offered  to  similarly  employed  U.S. 
workers  [i.e  ,  are  no  less  advantageous 
to  the  nonimmigrant); 

(4)  The  employer  affords  reciprocal 
benefits  treatment  for  any  U.S.  workers 
while  they  are  working  out  of  the 
country,  away  from  their  permanent 
work  stations  (whether  in  the  United 
States  or  abroad),  on  a  temporary  basis 
(i.e.,  maintains  such  U.S.  workers  on  the 
benefits  they  received  at  their 
permanent  work  stations); 

(5)  If  the  employer  offers  health 
benefits  to  its  U.S.  workers,  the 
employer  offers  the  same  plan  on  the 
same  basis  to  its  H-lB  nonimmigrants 


in  the  United  States  where  the  employer 
does  not  provide  the  H-lB 
nonimmigrant  with  health  benefits  in 
the  home  country,  or  the  employer's 
home-country  health  plan  does  not 
provide  full  coverage  (i.e.,  coverage 
comparable  to  what  he/she  would 
receive  at  the  home  work  station)  for 
medical  treatment  in  the  United  States; 
and 

(6)  the  employer  offers  H-lB 
nonimmigrants  who  are  in  the  United 
States  more  than  90  continuous  days 
those  U.S.  benefits  which  are  paid 
directly  to  the  worker  (e.g.,  paid 
vacation,  paid  holidays,  and  bonuses). 

(iv)  Benefits  provided  as 
compensation  for  services  may  be 
c:redited  toward  the  satisfaction  of  the 
employer's  required  wage  obligation 
only  if  the  requirements  of  paragraph 
(c)(2)  of  this  section  are  met  (e.g., 
recorded  and  reported  as  'earnings" 
with  appropriate  taxes  and  FICA 
contributions  withheld  and  paid). 

(4)  For  salaried  employees,  wages  will 
be  due  in  prorated  installments  (e.g.. 
armuai  salary  divided  into  26  bi-weekly 
pay  periods,  where  employer  pays  bi- 
weekly) paid  no  less  often  than  monthly 
except  that,  in  the  event  that  the 
employer  intends  to  use  some  other 
form  of  nondiscretionary  payment  to 
supplement  the  employee's  regular/pro- 
rata  pay  in  order  to  meet  the  required 
wage  obligation  (e.g..  a  quarterly 
production  bonus),  the  employer's 
documentation  of  wage  payments 
(including  such  supplemental 
payments)  must  show  the  employer's 
commitment  to  make  such  payment  and 
the  method  of  determining  the  amount 
thereof,  and  must  show  unequivocally 
that  the  required  wage  obligation  was 
met  for  prior  pay  periods  and,  upon 
payment  and  distribution  of  such  other 
payments  that  are  pending,  will  be  met 
for  each  current  or  future  pay  period. 
An  employer  that  is  a  school  or  other 
educational  institution  may  apply  an 
established  salary  practice  under  which 
the  employer  pays  to  H-lB 
nonimmigrants  and  U.S.  workers  in  the 
same  occupational  classification  an 
annual  salary  in  disbursements  over 
fewer  than  12  months,  provided  that  the 
nonimmigrant  agrees  to  the  compressed 
annual  salary  payments  prior  to  the 
commencement  of  the  employment  and 
the  application  of  the  salary  practice  to 
the  nonimmigrant  does  not  otherwise 
cause  him/her  to  violate  any  condition 
of  his/her  authorization  under  the  INA 
to  remain  in  the  U.S. 

(5)  For  hourly-wage  employees,  the 
required  wages  will  be  due  for  all  hours 
worked  and/or  for  any  nonproductive 
time  (as  specified  in  paragraph  (c)(7)  of 
this  section)  at  the  end  of  the 


employee's  ordinary  pay  period  (e.g., 
weekly)  but  in  no  event  less  frequently 
than  monthly. 

(6)  Subject  to  the  standards  specified 
in  paragraph  (c)(7)  of  this  section 
(regarding  nonproductive  status),  an  H- 
IB  nonimmigrant  shall  receive  the 
required  pay  beginning  on  the  date 
when  the  nonimmigrant  "enters  into 
employment"  with  the  employer. 

(i)  For  purposes  of  this  paragraph 
(c)(6).  the  H-lB  nonimmigrant  is 
considered  to  "enter  into  employment  " 
when  he/she  first  makes  him/herself 
available  for  work  or  otherwise  comes 
under  the  control  of  the  employer,  such 
as  by  waiting  for  an  assignment, 
reporting  for  orientation  or  training, 
going  to  an  interview  or  meeting  with  a 
customer,  or  studying  for  a  licensing 
examination,  and  includes  all  activities 
thereafter. 

(ii)  Even  if  the  H-lB  nonimmigrant 
has  not  yet  "entered  into  employment" 
with  the  employer  (as  described  in 
paragraph  (c){6)(i)  of  this  section),  the 
employer  that  has  had  an  LCA  certified 
and  an  H-lB  petition  approved  for  the 
H-lB  nonimmigrant  shall  pay  the 
nonimmigrant  the  required  wage 
beginning  30  days  after  the  date  the 
nonimmigrant  first  is  admitted  into  the 
U.S.  pursuant  to  the  petition,  or,  if  the 
nonimmigrant  is  present  in  the  United 
States  on  the  date  of  the  approval  of  the 
petition,  beginning  60  days  after  the 
date  the  nonimmigrant  becomes  eligible 
to  work  for  the  employer.  For  purposes 
of  this  latter  requirement,  the  H-lB 
noninunigrant  is  considered  to  be 
eligible  to  work  for  the  employer  upon 
the  date  of  need  set  forth  on  the 
approved  H-lB  petition  filed  by  the 
employer,  or  the  date  of  adjustment  of 
the  nonimmigrant's  status  by  INS, 
whichever  is  later.  Matters  such  as  the 
worker's  obtaining  a  State  license  would 
not  be  relevant  to  this  determination. 

(7)  Wage  obligation(s)  for  H-IB 
nonimmigrant  in  nonproductive  status. 
(i)  Circumstances  where  wages  must 
be  paid.  If  the  H-lB  nonimmigrant  is 
not  performing  work  and  is  in  a 
nonproductive  status  due  to  a  decision 
by  the  employer  (e.g..  because  of  lack  of 
assigned  work),  lack  of  a  permit  or 
license,  or  any  other  reason  except  as 
specified  in  paragraph  (c)(7)(ii)  of  this 
section,  the  employer  is  required  to  pay 
the  salaried  employee  the  full  pro-rata 
amount  due,  or  to  pay  the  hourly-wage 
employee  for  a  full-time  week  (40  hours 
or  such  other  number  of  hours  as  the 
employer  can  demonstrate  to  be  full- 
time  employment  for  hourly  employees, 
or  the  full  amount  of  the  weekly  salary 
for  salaried  employees)  at  the  required 
wage  for  the  occupation  listed  on  the 
LCA.  If  the  employer's  LCA  carries  a 


designation  of  "part-time  employment," 
the  employer  is  required  to  pay  the 
nonproductive  employee  for  at  least  the 
number  of  hours  indicated  on  the  1-129 
petition  filed  by  the  employer  with  the 
INS  and  incorporated  by  reference  on 
the  LCA.  If  the  1-129  indicates  a  range 
of  hours  for  part-time  employment,  the 
employer  is  required  to  pay  the 
nonproductive  employee  for  at  least  the 
average  number  of  hours  normally 
worked  by  the  H-lB  nonimmigrant, 
provided  that  such  average  is  within  the 
range  indicated;  in  no  event  shall  the 
employee  be  paid  for  fewer  than  the 
minimum  number  of  hours  indicated  for 
the  range  of  part-time  employment.  In 
all  cases  the  H-lB  nonimmigrant  must 
be  paid  the  required  wage  for  all  hours 
performing  work  within  the  meaning  of 
the  Fair  Labor  Standards  Act,  29  U.S.C. 
201  et  seq. 

(ii)  Circumstances  where  wages  need 
not  be  paid.  If  an  H-lB  nonimmigrant 
experiences  a  period  of  nonproductive 
status  due  to  conditions  unrelated  to 
employment  which  take  the 
nonimmigrant  away  from  his/her  duties 
at  his/her  voluntary  request  and 
convenience  (e.g.,  touring  the  U.S., 
caring  for  ill  relative)  or  render  the 
nonimmigrant  unable  to  work  (e.g., 
maternity  leave,  automobile  accident 
which  temporarily  incapacitates  the 
nonimmigrant),  then  the  employer  shall 
not  be  obligated  to  pay  the  required 
wage  rate  during  that  period,  provided 
that  such  period  is  not  subject  to 
payment  under  the  employer's  benefit 
plan  or  other  statutes  such  as  the  Family 
and  Medical  Leave  Act  (29  U.S.C.  2601 
et  seq.)  or  the  Americans  with 
Disabilities  Act  (42  U.S.C.  12101  et 
seq.).  Payment  need  not  be  made  if  there 
has  been  a  bona  fide  termination  of  the 
employment  relationship.  INS 
regulations  require  the  employer  to 
notify  the  INS  that  the  employment 
relationship  has  been  terminated  so  that 
the  petition  is  canceled  (8  CFR 
214.2{h}(ll)).  and  require  the  employer 
to  provide  the  employee  with  payment 
for  transportation  home  under  certain 
circumstances  (8  CFR 
214.2(h)(4)(iii)(E)). 

(8)  If  the  employee  works  in  an 
occupation  other  than  that  identified  on 
the  employer's  LCA,  the  employer's 
required  wage  obligation  is  based  on  the 
occupation  identified  on  the  LCA,  and 
not  on  whatever  wage  standards  may  be 
applicable  in  the  occupation  in  which 
the  employee  may  be  working. 

(9)  "Authorized  deductions,"  for 
purposes  of  the  employer's  satisfaction 
of  the  H-lB  required  wage  obligation, 
means  a  deduction  from  wages  in 
complete  compliance  with  one  of  the 


following  three  sets  of  criteria  (i.e.. 
paragraph  (c){9)(i),  (ii),  or  (iii))— 

(i)  Deduction  which  is  required  by 
law  (e.g.,  income  tax;  FICA);  or 

(ii)  Deduction  which  is  authorized  by 
a  collective  bargaining  agreement,  or  is 
reasonable  and  customary  in  the 
occupation  and/or  area  of  employment 
(e.g.,  union  dues;  contribution  to 
premium  for  health  insurance  policy 
covering  all  employees;  savings  or 
retirement  fund  contribution  for  plan(s) 
in  compliance  with  the  Employee 
Retirement  Income  Security  Act,  29 
U.S.C.  1001,  et  seq.).  except  that  the 
deduction  may  not  recoup  a  business 
expense(s)  of  the  employer  (including 
attorney  fees  and  other  costs  connected 
to  the  performance  of  H-lB  program 
functions  which  are  required  to  be 
performed  by  the  employer,  e.g., 
preparation  and  filing  of  LCA  and  H-lB 
petition);  the  deduction  must  have  been 
revealed  to  the  worker  prior  to  the 
commencement  of  employment  and,  if 
the  deduction  was  a  condition  of 
employment,  had  been  clearly  identified 
as  such;  and  the  deduction  must  be 
made  against  wages  of  U.S.  workers  as 
well  as  H-lB  nonimmigrants  (where 
there  are  U.S.  workers);  or 

(iii)  Deduction  which  meets  the 
following  requirements; 

(A)  Is  made  in  accordance  with  a 
voluntary,  written  authorization  by  the 
employee  (Note  to  paragraph 
(c)(9)(iii)(A):  an  employee's  mere 
acceptance  of  a  job  which  carries  a 
deduction  as  a  condition  of  employment 
does  not  constitute  voluntary' 
authorization,  even  if  such  condition 
were  stated  in  writing); 

(B)  Is  for  a  matter  principally  for  the 
benefit  of  the  employee  (Note  to 
paragraph  (c)(9)(iii)(B):  housing  and 
food  allowances  would  be  considered  to 
meet  this  "benefit  of  employee  " 
standard,  unless  the  employee  is  in 
travel  status,  or  unless  the 
circumstances  indicate  that  the 
arrangements  for  the  employee's 
housing  or  food  are  principally  for  the 
convenience  or  benefit  of  the  employer 
(e.g.,  employee  living  at  worksite  in  "on 
call"  status)); 

(C)  Is  not  a  recoupment  of  the 
employer's  business  expense  (e.g.,  tools 
and  equipment;  transportation  costs 
where  such  transportation  is  an  incident 
of,  and  necessary  to,  the  employment; 
living  expenses  when  the  employee  is 
traveling  on  the  employer's  business; 
attorney  fees  and  other  costs  connected 
to  the  performance  of  H-lB  program 
functions  which  are  required  to  be 
performed  by  the  employer  (e.g., 
preparation  and  filing  of  LCA  and  H-lB 
petition)).  (For  purposes  of  this  section, 
initial  transportation  from,  and  end-of- 


employment  travel,  to  the  worker's 
home  country  shall  not  be  considered  a 
business  expense.); 

(D)  Is  an  amount  that  does  not  exc    d 
the  fair  market  value  or  the  actual  cost 
(whichever  is  lower)  of  the  matter 
covered  (Note  to  paragraph  (c)(9){iii)(D): 
The  employer  must  document  the  cost 
and  value);  and 

(E)  Is  an  amount  that  does  not  exceed 
the  limits  set  for  garnishment  of  wages 
in  the  Consumer  Credit  Protection  Act. 
15  U.S.C.  1673,  and  the  regulations  of 
the  Secretary  pursuant  to  that  Act.  29 
CFR  part  870.  under  which 
gamishment(s)  may  not  exceed  25 
percent  of  an  employee's  disposable 
earnings  for  a  workweek. 

(10)  A  deduction  from  or  reduction  in 
the  payment  of  the  required  wage  is  not 
authorized  (and  is  therefore  prohibited) 
for  the  following  purposes  (i.e.. 
paragraphs  (c)(10)  (i)  and  (ii)): 

(i)  A  penalty  paid  by  the  H-lB 
nonimmigrant  for  ceasing  employment 
with  the  employer  prior  to  a  date  agreed 
to  by  the  nonimmigrant  and  the 
employer. 

(A)  the  employer  is  not  permitted  to 
require  (directly  or  indirectly)  that  the 
nonimmigrant  pay  a  penalty  for  ceasing 
employment  with  the  employer  prior  to 
an  agreed  date.  Therefore,  the  employer 
shall  not  make  any  deduction  from  or 
reduction  in  the  payment  of  the 
required  wage  to  collect  such  a  penalty. 

(B)  The  employer  is  permitted  to 
receive  bona  fide  liquidated  damages 
from  the  H-lB  nonimmigrant  who 
ceases  employment  with  the  employer 
prior  to  an  agreed  date.  However,  the 
requirements  of  paragraph  (c)(9)(iii)  of 
this  section  must  be  fully  satisfied,  if 
such  damages  are  to  be  received  by  the 
employer  via  deduction  from  or 
reduction  in  the  payment  of  the 
required  wage. 

(C)  The  distinction  between 
liquidated  damages  (which  are 
permissible)  and  a  penalty  (which  is 
prohibited)  is  to  be  made  on  the  basis 
of  the  applicable  State  law.  In  general, 
the  laws  of  the  various  States  recognize 
that  liquidated  damages  are  amounts 
which  are  fixed  or  stipulated  by  the 
parties  at  the  inception  of  the  contract, 
and  which  are  reasonable 
approximations  or  estimates  of  the 
anticipated  or  actual  damage  caused  to 
one  party  by  the  other  party's  breach  of 
the  contract.  On  the  other  hand,  the 
laws  of  the  various  States,  in  general, 
consider  that  penalties  are  amounts 
which  (although  fixed  or  stipulated  in 
the  contract  by  the  parties)  are  not 
reasonable  approximations  or  estimates 
of  such  damage.  The  laws  of  the  various 
States,  in  general,  require  that  the 
relation  or  circumstances  of  the  parties. 
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and  the  purpose(s)  of  the  dgreenicnt.  arr 
to  be  taken  into  account,  so  that,  for 
example,  an  agreement  to  a  payment 
would  be  considered  to  be  a  prohibited 
penalty  where  it  is  the  result  of  fraud  or 
where  it  cloaks  oppression 
Furthermore,  as  a  general  matter,  the 
sum  stipulated  must  take  into  account 
whether  the  contract  breach  is  total  or 
partial  (i  e  .  the  percentage  of  the 
employment  contract  completed).  [See. 
e.g..  Vanderbilt  i'niversitvv.  DiXarHo. 
174  F  3d  751  (6th  Cir.  1999)  (applying 
Tennessee  law):  (hcrholt  Crop 
Insurance  Senice  Co.  v.  Tnivif-.  941 
F.2d  1361  (8th  Cir.  1991)  (applying 
Minnesota  and  South  Dakota  law):  BD() 
Seidman  v  Hirshberg.  712  N'.E  2d  1220 
(N.Y.  1999):  Giulianov.  Cleo.  Inc..  995 
S.VV.2d  88  (Tenn.  1999):  IV'o/fow/czv. 
Greelev  Anesthesia  Services.  PC.  961 
P.2d  520  (Colo.Ct.App,  1998):  see 
generally.  Restatement  (Second) 
Contracts  §  356  (comment  b);  22 
Am.Iur.2d  Damages  §§683.  686.  690. 
693.  703).  in  an  enforcement  proceeding 
under  subpart  I  of  this  part,  the 
Administrator  shall  determine,  applying 
relevant  State  law  (including 
consideration  where  appropriate  to 
actions  by  the  employer,  if  anv. 
contributing  to  the  early  cessation,  such 
as  the  employer's  constructive  discharge 
of  the  nonimmigrant  or  non-complianc;e 
with  its  obligations  under  the  I.N'A  and 
its  regulations)  whether  the  payment  in 
question  constitutes  liquidated  damages 
or  a  penalty.  (Note  to  paragraph 
(c)(10)(i)(C'):  The  S500/S1.000  filing  fee 
under  section  214(c|(l)  of  the  INA  can 
never  be  included  in  anv  liquidated 
damages  received  by  the  employer.  See 
paragraph  (c)(10)(iij.  which  follows.) 

(ii)  A  rebate  of  the  SSOO/Sl.OUO  filing 
fee  paid  by  the  employer  under  Section 
21-11  ell  1 1  of  the  I\A  the  employer  may 
not  receive,  and  the  H-lB 
nonimmigrant  mav  not  pay.  anv  part  of 
the  S500  additional  filing  fee  (for  a 
petition  filed  prior  to  December  18. 
2000)  or  SI. 000  additional  filing  fee  (for 
a  petition  filed  on  or  subsequent  to 
December  Ifl,  2000).  whether  directly  or 
indirectly,  voluntarily  or  involuntarily. 
Thus,  no  deduction  from  or  reduction  in 
wages  for  purposes  of  a  rebate  of  anv 
part  of  this  fee  is  permitted.  Further,  if 
liquidated  damages  are  received  by  the 
employer  from  the  H-lB  nonimmigrant 
upon  the  nf)nimmigrant's  ceasing 
employment  with  the  employer  prior  to 
a  date  agreed  to  by  the  nonimmigrant 
and  the  employer,  such  liquidated 
damages  shall  not  include  any  part  of 
the  S500/.S1,000  filing  fee  (see  paragraph 
(cj(10)(i)  of  this  section).  If  the  filing  fee 
is  paid  by  a  third  party  and  the  H-lB 
nonimmigrant  reimburses  all  or  part  of 


the  fee  to  such  third  party,  the  employer 
shall  be  considered  to  be  in  violation  of 
this  prohibition  since  the  employer 
would  in  su(.h  circumstances  have  been 
spared  the  expense  of  the  fee  which  the 
H-lB  nonimmigrant  paid. 

(11)  .Any  unauthorized  deduction 
taken  from  wages  is  considered  by  the 
Department  to  be  non-payment  of  that 
amount  of  wages,  and  in  the  event  of  an 
investigation,  will  result  in  back  wage 
assessment  (plus  civil  money  penalties 
and/or  disqualification  from  H-lB  and 
other  immigration  programs,  if  willful). 

(12)  Where  the  employer  depresses 
the  employee's  wages  below  the 
required  wage  by  imposing  on  the 
employee  any  of  the  employer's 
business  expenses(s).  the  Department 
will  consider  the  amount  to  be  an 
unauthorized  deduction  from  wages 
even  if  the  matter  is  not  shown  in  the 
employers  payroll  records  as  a 
deduction. 

(13)  Where  the  employer  makes 
deduction(s)  for  repayment  of  loan(s)  or 
wage  advance(s)  made  to  the  employee, 
the  Department,  in  the  event  of  an 
investigation,  will  require  the  employer 
to  establish  the  legitimacy  and 
purpose(s)  of  the  loan(s)  or  wage 
advance(s).  with  reference  to  the 
standards  set  out  in  paragraph  (c)(9)(iii) 
of  this  section. 

(d)  Enforcement  actions.  (1)  In  the 
event  of  an  investigation  pursuant  to 
subpart  I  of  this  part,  concerning  a 
failure  to  meet  the  "prevailing  wage  " 
condition  or  a  material 
misrepresentation  by  the  employer 
regarding  the  payment  of  the  required 
wage,  the  Administrator  shall  determine 
whether  the  employer  has  the 
documentation  required  in  paragraph 
(b)(3)  of  this  section,  and  whether  the 
documentation  supports  the  employers 
wage  attestation.  Where  the 
documentation  is  either  nonexistent  or 
insufficient  to  determine  the  prevailing 
wage  (e.g.,  does  not  meet  the  criteria 
specified  in  this  section,  in  which  case 
the  Administrator  mav  find  a  violation 
of  paragraph  (b)(  1 ),  (2),  or  (3).  of  this 
.section);  or  where,  based  on  significant 
evidence  regarding  wages  paid  for  the 
occupation  in  the  area  of  intended 
employment,  the  Administrator  has 
reason  to  believe  that  the  prevailing 
wage  finding  obtained  from  an 
independent  authoritative  source  or 
another  legitimate  source  varies 
substantially  from  the  wage  prevailing 
for  the  occupation  in  the  area  of 
intended  employment:  or  where  the 
employer  has  been  unable  to 
demonstrate  that  the  prevailing  wage 
determined  by  another  legitimate  source 
is  in  ac:cordan(e  with  the  regulatory 
criteria,  the  Administrator  may  contact 


ETA.  which  shall  provide  the 
Administrator  with  a  prevailing  wage 
determination,  which  the  Administrator 
shall  use  as  the  basis  for  determining 
violations  and  for  computing  back 
wages,  if  such  wages  are  found  to  be 
owed.  The  30-day  investigatorv'  period 
shall  be  suspended  while  ETA  makes 
the  prevailing  wage  determination  and. 
in  the  event  that  the  employer  timely 
challenges  the  determination  through 
the  Employment  Service  complaint 
system  (see  paragraph  (d)(2),  which 
follows),  shall  be  suspended  until  the 
Employment  Service  complaint  system 
process  is  completed  and  the 
Administrator's  investigation  can  be 
resumed. 

(2)  In  the  event  the  Administrator 
obtains  a  prevailing  wage  from  ETA 
pursuant  to  paragraph  (d)(1)  of  this 
section,  the  employer  may  challenge  the 
ETA  prevailing  wage  only  through  the 
Employment  Service  complaint  system. 
(See  20  CFR  part  658,  subpart  E.)" 
Notwithstanding  the  provisions  of  20 
CFR  658.421  and  658.426.  the  appeal 
shall  be  initiated  at  the  ETA  regional 
office  which  services  the  State  in  which 
the  place  of  employment  is  located  (see 
§  655.721  for  the  ETA  regional  offices 
and  their  jurisdictions).  Such  challenge 
shall  be  initiated  within  10  days  after 
the  employer  receives  ETA's  prevailing 
wage  determination  from  the 
Administrator.  In  any  challenge  to  the 
wage  determination,  neither  ETA  nor 
the  SESA  shall  divulge  any  employer 
wage  data  which  was  collected  under 
the  promise  of  confidentiality. 

(i)  Where  the  employer  timely 
challenges  an  ETA  prevailing  wage 
determination  obtained  by  the 
Administrator,  the  30-day  investigative 
period  shall  be  suspended  until  the 
employer  obtains  a  final  ruling  from  the 
Employment  Service  complaint  svstem. 
Upon  such  final  ruling,  the  investigation 
and  any  subsequent  enforcement 
proceeding  shall  continue,  with  ETA's 
prevailing  wage  determination  .serving 
as  the  conclusive  determination  for  all 
purposes. 

(ii)  Where  the  employer  does  not 
challenge  ETA's  prevailing  wage 
determination  obtained  by  the 
Administrator,  such  determination  shall 
be  deemed  to  have  been  accepted  by  the 
employer  as  accurate,  and  appropriate 
(as  to  the  amount  of  the  wage)  and 
thereafter  shall  not  be  subject  to 
challenge  in  a  hearing  pursuant  to 
§655.835. 

(3)  For  purposes  of  this  paragraph  (d). 
ETA  may  consult  with  the  appropriate 
SESA  to  ascertain  the  prevailing  wage 
applicable  under  the  circumstances  of 
the  particular  complaint. 


(4)  No  prevailing  wage  violation  will 
be  found  if  the  em.ployer  paid  a  wage 
that  is  equal  to,  or  more  than  95  percent 
of.  the  prevailing  wage  as  required  by 
paragraph  (a)(2)(iii)  of  this  section.  If  the 
employer  paid  a  wage  that  is  less  than 
95  percent  of  the  prevailing  wage,  the 
employer  will  be  required  to  pay  100 
percent  of  the  prevailing  wage. 

11.  Section  655.732  is  revised  to  read 
as  follows: 

§  655.732    What  is  the  second  LCA 
requirement,  regarding  working  conditions? 

An  employer  seeking  to  employ  H-lB 
nonimmigrants  in  specialty  occupations 
or  as  fashion  models  of  distinguished 
merit  and  ability  shall  state  on  Form 
ETA  9035  that  the  employment  of  H-lB 
nonimmigrants  wrill  not  adversely  affect 
the  working  conditions  of  workers 
similarly  employed  in  the  area  of 
intended  employment. 

(a)  Establishing  the  working 
conditions  requirement.  The  second 
LCA  requirement  shall  be  satisfied 
when  the  employer  affords  working 
conditions  to  its  H-lB  nonimmigrant 
employees  on  the  same  basis  and  in 
accordance  with  the  same  criteria  as  it 
affords  to  its  U.S.  worker  employees 
who  are  similarly  employed,  and 
without  adverse  effect  upon  the  working 
conditions  of  such  U.S.  worker 
employees.  Working  conditions  include 
matters  such  as  hours,  shifts,  vacation 
periods,  and  benefits  such  as  seniority- 
based  preferences  for  training  programs 
and  work  schedules.  The  employer's 
obligation  regarding  working  conditions 
shall  extend  for  the  longer  of  two 
periods:  the  validity  period  of  the 
certified  LCA.  or  the  period  during 
which  the  H-lB  noninimigrant(s)  is(are) 
employed  by  the  employer. 

(b)  Documentation  of  the  working 
condition  statement.  In  the  event  of  an 
enforcement  action  pursuant  to  subpart 
I  of  this  part,  the  employer  shall 
produce  documentation  to  show  that  it 
has  afforded  its  H-lB  nonimmigrant 
employees  working  conditions  on  the 
same  basis  and  in  accordance  with  the 
same  criteria  as  it  affords  its  U.S.  worker 
employees  who  are  similarly  employed. 

12.  The  title  to  §  655.733  is  revised  to 
read  as  follows: 

§655.733    What  is  the  third  LCA 
requirement,  regarding  strike*  and 
lockouts? 

13.  Section  655.734  is  amended  by 
revising  the  title  and  by  revising 
paragraphs  (a)  (1)  (ii)  and  (a)  (2)  and  by 
adding  paragraph  (a)(3),  to  read  as 
follows: 


§  655.734    What  is  the  fourth  LCA 
requirement,  regarding  notice? 

***** 

(a)*  *  * 

(1)  *   *  * 
(J)*  *   * 

(ii)  Where  there  is  no  collective 
bargaining  representative,  the  employer 
shall,  on  or  within  30  days  before  the 
date  the  LCA  is  filed  with  ETA.  provide 
a  notice  of  the  filing  of  the  LCA.  The 
notice  shall  indicate  that  H-lB 
nonimmigrants  are  sought;  the  number 
of  such  nonimmigrants  the  employer  is 
seeking;  the  occupational  classification: 
the  wages  offered;  the  period  of 
employment;^e  location(s)  at  which 
the  H-lB  nonimmigrants  will  be 
employed;  and  that  the  LCA  is  available 
for  public  inspection  at  the  H-lB 
employer's  principal  place  of  business 
in  the  U.S.  or  at  the  worksite.  The  notice 
shall  also  include  the  statement: 
"Complaints  alleging  misrepresentation 
of  material  facts  in  the  labor  condition 
application  and/or  failure  to  comply 
with  the  terms  of  the  labor  condition 
application  may  be  filed  with  any  office 
of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor."  If 
the  employer  is  an  H-lB-dependent 
employer  or  a  willful  violator,  and  the 
LCA  is  not  being  used  only  for  exempt 
H-lB  nonirrmiigrants,  the  notice  shall 
also  set  forth  the  nondisplacement  and 
recruitment  obligations  to  which  the 
employer  has  attested,  and  shall  include 
the  following  additional  statement: 
"Complaints  alleging  failure  to  offer 
employment  to  an  equally  or  better 
qualified  U.S.  worker,  or  an  employer's 
misrepresentation  regarding  such 
offer(s)  of  employment,  may  be  filed 
with  the  Department  of  Justice,  10th 
Street  &  Constitution  Avenue,  NW.. 
■Washington,  DC  20530."  The  notice 
shall  be  provided  in  one  of  the  two 
following  manners: 

(A)  Hard  copy  notice,  by  posting  a 
notice  in  at  least  two  conspicuous 
locations  at  each  place  of  employment 
where  any  H-lB  nonimmigrant  will  be 
employed  (whether  such  place  of 
employment  is  owned  or  operated  by 
the  employer  or  by  some  other  person 
or  entity). 

(1)  The  notice  shall  be  of  sufficient 
size  and  visibility,  and  shall  be  posted 
in  two  or  more  conspicuous  places  so 
that  workers  in  the  occupational 
classification  at  the  place(s)  of 
employment  can  easily  see  and  read  the 
posted  notice(s). 

(2)  Appropriate  locations  for  posting 
the  notices  include,  but  are  not  limited 
to,  locations  in  the  immediate  proximity 
of  wage  and  hour  notices  required  by  29 
CFR  516.4  or  occupational  safety  and 


health  notices  required  by  29  CFR 
1903.2(a). 

(3)  The  notices  shall  be  posted  on  or 
within  30  days  before  the  date  the  labor 
condition  application  is  filed  and  shall 
remain  posted  for  a  total  of  10  days. 
(B)  Electronic  notice,  by  providing 
electronic  notification  to  employees  in 
the  occupational  classification 
(including  both  employees  of  the  H-lB 
employer  and  employees  of  another 
person  or  entity  which  owns  or  operates 
the  place  of  employment)  for  which  H- 
IB  nonimmigrants  are  sought,  at  each 
place  of  employment  where  any  H-lB 
nonimmigrant  will  be  employed.  Such 
notification  shall  be  given  on  or  within 
30  days  before  the  date  the  labor 
condition  application  is  filed,  and  shall 
be  available  to  the  affected  employees 
for  a  total  of  10  days,  except  that  if 
employees  are  provided  individual, 
direct  notice  (as  by  e-mail),  notification 
only  need  be  given  once  during  the 
required  time  period.  Notification  shall 
be  readily  available  to  the  affected 
employees.  An  employer  may 
accomplish  this  by  any  means  it 
ordinarily  uses  to  communicate  with  its 
workers  about  job  vacancies  or 
promotion  opportunities,  including 
Uirough  its  "home  page"  or  "electronic 
bulletin  board"  to  employees  who  have, 
as  a  practical  matter,  direct  access  to 
these  resources:  or  through  e-mail  or  an 
actively  circulated  electronic  message 
such  as  the  employer's  newsletter. 
Where  affected  employees  at  the  place 
of  employment  are  not  on  the  "intranet" 
which  provides  direct  access  to  the 
home  page  or  other  electronic  site  but 
do  have  computer  access  readily 
available,  the  employer  may  provide 
notice  to  such  workers  by  direct 
electronic  communication  such  as  e- 
mail  (i.e..  a  single,  personal  e-mail 
message  to  each  such  employee)  or  by 
arranging  to  have  the  notice  appear  for 
10  days  on  an  intranet  which  includes 
the  affected  employees  (e.g.,  contractor 
arranges  to  have  notice  on  customer's 
intranet  accessible  to  affected 
employees).  Where  employees  lack 
practical  computer  access,  a  hard  copy 
must  be  posted  in  accordance  with 
paragraph  (a)(l){ii)(A)  of  this  section,  or 
the  employer  may  provide  employees 
individual  copies  of  the  notice. 

(2)  Where  the  employer  places  any  H- 
IB  nonimmigrant(s)  at  one  or  more 
worksites  not  contemplated  at  the  time 
of  filing  the  application,  but  which  are 
within  the  area  of  intended  employment 
listed  on  the  LCA,  the  employer  is 
required  to  post  electronic  or  hard-copy 
notice{s)  at  such  worksite(s),  in  the 
manner  described  in  paragraph  (a)(1)  of 
this  section,  on  or  before  the  date  any 
H-lB  noninunigrant  begins  work. 
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(3)  The  employer  shall,  no  later  than 
the  date  the  H-lB  nonimmigrant  reports 
to  work  dt  the  plate  of  employment, 
provide  the  H-lB  nonimmigrant  with  a 
ropy  of  the  LCA  (Form  ET,\  9035) 
certified  by  the  Department.  Upon 
request,  the  employer  shall  provide  the 
H-lB  nonimmigrant  with  a  copy  of  the 
covet  pages.  Form  ETA  90,35CP. 
*         *         «         •         « 

14.  Section  65,5  73,5  is  revised  to  read 
as  follows: 

§  655,735    What  are  the  special  provisions 
tor  short-term  placement  of  H-1 B 
nonimmigrants  at  pl8ce<s)  of  employment 
outside  the  araa(s)  of  Intended  employment 
listed  on  the  LCA? 

(a)  Subject  to  the  conditions  specified 
in  this  section,  an  employer  mav  make 
short-term  placements  or  assignments  of 
H-lB  nonimmigrant(s)  at  worksite(s) 
(place{s)  of  employment)  in  areas  not 
listed  on  the  employer's  approved 
LCA(s)  without  fihng  new  labor 
condition  application(s)  for  such  area(s). 

(b)  The  following  conditions  must  be 
fully  satisfied  by  an  employer  during  all 
short-term  pldcement(s)  or 
assignment(s)  of  H-lB  nonimmigrant(s) 
at  worksite(s)  (place(s)  of  employment) 
in  areas  not  listed  on  the  employer's 
approved  LCA(s): 

(1)  The  employer  has  fully  satisfied 
the  requirements  of  §§  655. 730  through 
655.734  with  regard  to  worksite(s) 
located  within  the  area(s)  of  intended 
employment  listed  on  the  employer's 
LCA(s). 

(2)  The  employer  shall  not  place, 
assign,  lease,  or  otherwise  contract  out 
any  H-lB  nonimmigrant(s)  to  anv 
worksite  where  there  is  a  strike  or 
lockout  in  the  course  of  a  labor  dispute 
in  the  same  occupational 
classification(s)  as  that  of  the  H-lB 
nonimmigrant(s). 

(3)  For  everv-  day  the  H-lB 
nonimmigrant(s)  is  placed  or  assigned 
outside  the  area(s)  of  employment  listed 
on  the  approved  LCA(s)  for  such 
worker(s),  the  employer  shall; 

(i)  Continue  to  pay  such  worker(s)  the 
required  wage  (based  on  the  prevailing 
wage  at  such  worker's(s')  permanent 
worksite,  or  the  employer's  actual  wage, 
whichever  is  higher); 

(ii)  Pay  such  worker(s)  the  actual  cost 
of  lodging  (for  both  workdays  and  non- 
workdays);  and 

(iii)  Fay  such  worker(s)  the  actual  cost 
of  travel,  meals  and  incidental  or 
miscellaneous  expenses  (for  both 
workdays  and  non-workdays). 

(c)  An  employers  short-term 
placementls)  or  assignment(s)  of  H-lB 
noninunigrantls)  at  any  worksite(s)  in  an 
area  of  employment  not  listed  on  the 
employer's  approved  LCA(s)  shall  not 


exceed  a  total  of  30  workdays  in  a  one- 
year  period  for  any  H-lB  nonimmigrant 
at  any  worksite  or  combination  of 
worksites  in  the  area,  except  that  such 
placement  or  assignment  of  an  H-lB 
nonimmigrant  may  be  for  longer  than  30 
workdays  but  for  no  more  than  a  total 
(if  60  workdays  in  a  one-year  period 
where  the  employer  is  able  to  show  the 
following: 

(1)  The  H-lB  nonimmigrant 
continues  to  maintain  an  office  or  work 
station  at  his/her  permanent  worksite 
ie.g..  the  worker  has  a  dedicated 
workstation  and  telephone  line(s)  at  the 
permanent  worksite): 

(2)  The  H-lB  nonimmigrant  spends  a 
substantial  amount  of  time  Bt  the 
permanent  worksite  in  a  one-year 
period:  and 

(3)  The  H-lB  nonimmigrant's  U.S. 
residence  or  place  of  abode  is  located  in 
the  area  of  the  permanent  worksite  and 
not  in  the  area  of  the  short-term 
vvorksite(s)  [e.g..  the  worker's  personal 
mailing  address;  the  worker's  lease  for 
an  apartment  or  other  home;  the 
w(jrkers  bank  accounts;  the  worker's 
automobile  driver's  license;  the 
residence  of  the  worker's  dependents). 

(d)  For  purposes  of  this  section,  the 
term  workday  shall  mean  any  day  on 
which  an  H-IB  nonimmigrant  performs 
any  work  at  any  worksite(s)  within  the 
area  of  short-term  placement  or 
assignment  For  example,  three 
workdays  would  be  counted  where  a 
nonimmigrant  works  three  non- 
consecutive  days  at  three  different 
worksites  (whether  or  not  the  employer 
owns  or  controls  such  worksite(s)), 
within  the  same  area  of  employment. 
Further,  for  purposes  of  this  section,  the 
term  one-year  period  shall  mean  the 
calendar  year  [i.e.,  January  1  through 
December  31)  or  the  employer's  fiscal 
year,  whichever  the  employer  chooses. 

(e)  The  employer  may  not  make  short- 
term  placementls)  or  assignment(s)  of 
H-lB  nonimmigrant(s)  under  this 
section  at  worksite(s)  in  any  area  of 
employment  for  which  the  employer  has 
a  certified  LCA  for  the  occupational 
classification.  Further,  an  H-lB 
nonimmigrant  entering  the  U.S.  is 
required  to  be  placed  at  a  worksite  in 
accordance  with  the  approved  petition 
and  supporting  LCA;  thus,  the 
nonimmigrant's  initial  placement  or 
assignment  cannot  be  a  short-term 
placement  under  this  section.  In 
addition,  the  employer  may  not 
continuously  rotate  H-lB 
nonimmigrants  on  short-term  placement 
or  assignment  to  an  area  of  employment 
in  a  manner  that  would  defeat  the 
purpose  of  the  short-terra  placement 
option,  which  is  to  provide  the 
employer  with  flexibility  in  assignments 


to  afford  enough  time  to  obtain  an 
approved  LCA  for  an  area  where  it 
intends  to  have  a  continuing  presence 
(e.g..  an  employer  may  not  rotate  H-lB 
nonimmigrants  to  an  area  of 
employment  for  20-day  periods,  with 
the  result  that  nonimmigrants  are 
continuously  or  virtually  continuously 
employed  in  the  area  of  employment,  in 
order  to  avoid  filing  an  LCA;  such  an 
employer  would  violate  the  short-term 
placement  provisions). 

(f)  Once  any  H-lB  nonimmigrant's 
short-term  placement  or  assignment  has 
reached  the  workday  limit  specified  in 
paragraph  (c)  of  this  section  in  an  area 
of  employment,  the  employer  shall  take 
one  of  the  following  actions: 

(1)  File  an  LCA  and  obtain  ETA 
certification,  and  thereafter  place  any 
H-lB  nonimmigrant(s)  in  that 
occupational  classification  at 
worksite(s)  in  that  area  pursuant  to  the 
LCA  (i.e..  the  employer  shall  perform  all 
actions  required  in  connection  with 
such  LCA,  including  determination  of 
the  prevailing  wage  and  notice  to 
workers):  or 

(2)  Immediately  terminate  the 
placement  of  any  H-IB  nonimmigrant(s) 
who  reaches  the  workday  limit  in  an 
area  of  employment.  No  worker  may 
exceed  the  workday  limit  within  the 
one-year  period  specified  in  paragraph 
(d)  of  this  section,  unless  the  employer 
first  files  an  LCA  for  the  occupational 
classification  for  the  area  of 
employment.  Employers  are  cautioned 
that  if  any  worker  exceeds  the  workday 
limit  within  the  one-year  period,  then 
the  employer  has  violated  the  terms  of 
its  LCA(s)  and  the  regulations  in  the 
subpart,  and  thereafter  the  short-term 
placement  option  cannot  be  used  by  the 
employer  for  H-lB  nonimmigrants  in 
that  occupational  classification  in  that 
area  of  employment. 

(g)  An  employer  is  not  required  to  use 
the  short-term  placement  option 
provided  by  this  section,  but  may 
choose  to  make  each  placement  or 
assignment  of  an  H-lB  nonimmigrant  at 
worksite(s)  in  a  new  area  of  employment 
pursuant  to  a  new  LCA  for  such  area. 
Further,  an  employer  which  uses  the 
short-term  placement  option  is  not 
required  to  continue  to  use  the  option. 
Such  an  employer  may,  at  any  time 
during  the  period  identified  in 
paragraphs  (c)  and  (d)  of  this  section, 
file  an  LCA  for  the  new  area  of 
employment  (performing  all  actions 
required  in  connection  with  such  LCA): 
upon  certification  of  such  LCA,  the 
employer's  obligation  to  comply  with 
this  section  concerning  short-term 
placement  shall  terminate.  (However, 
see  §  655.731(c)(9)(iii)(C)  regarding 
payment  of  business  expenses  for 


employee's  travel  on  employer's 
business.) 

15,  Section  655,736  is  added  to  read 
as  follows: 

§655.736    What  are  H-1  B-dependent 
employers  and  willful  vioiators? 

Two  attestation  obligations  apply  only 
to  two  types  of  employers:  H-lB- 
dependent  employers  (as  described  in 
paragraphs  (a)  through  (e)  of  this 
section)  and  employers  found  to  have 
willftiUy  violated  their  H-lB  obligations 
within  a  certain  five-year  period  (as 
described  in  paragraph  (f)  of  this 
section).  These  obligations  apply  only  to 
certain  labor  condition  application^ 
filed  by  such  employers  (as  described  in 
paragraph  (g)  of  Uiis  section),  and  do  not 
apply  to  LCAs  filed  by  such  employers 
solely  for  the  employment  of  "exempt" 
H-lB  nonimmigrants  (as  described  in 
paragraph  (g)  of  this  section  and 
§  655,737).  These  obligations  require 
that  such  employers  not  displace  U.S, 
workers  from  jobs  (as  described  in 
§  655.738)  and  that  such  employers 
recruit  U.S,  workers  before  hiring  H-lB 
nonimmigrants  (as  described  in 
§655.739). 

(a)  What  constitutes  an  "H-lB- 
dependent"  employer? 

(1)  "H-lB-dependent  employer,"  for 
purposes  of  THIS  subpart  H  and  subpart 
I  of  this  part,  means  an  employer  that 
meets  one  of  the  three  following 
standards,  which  are  based  on  the  ratio 
between  the  employer's  total  work  force 
employed  in  the  U.S,  (including  both 
U.S.  workers  and  H-lB  nonimmigrants, 
and  measured  according  to  full-time 
equivalent  employees)  and  the 
employer's  H-lB  nonimmigrant 
employees  (a  "head  count"  including 
both  full-time  and  part-time  H-lB 
employees)  — 

(i)(A)  The  employer  has  25  or  fewer 
full-time  equivalent  employees  who  are 
employed  in  the  U.S.;  and 

(B)  Employs  more  than  seven  H-lB 
nonimmigrants; 

(ii)(A)  The  employer  has  at  least  26 
but  not  more  than  50  full-time 
equivalent  employees  who  are 
employed  in  the  U.S.;  and 

(B)  Employs  more  than  12  H-lB 
nonimmigrant;  or 

(iii)(A)  The  employer  has  at  least  51 
full-time  equivalent  employees  who  are 
employed  in  the  U.S.;  and 

(B)  Employs  H-lB  nonimmigrants  in 
a  number  that  is  equal  to  at  least  15 
percent  of  the  number  of  such  full-time 
equivalent  employees. 

(2)  "Full-time  equivalent  employees" 
(FTEs),  for  purposes  of  paragraph  (a)  of 
this  section  are  to  be  determined 
according  to  the  following  standards: 


(i)  The  determination  of  FTEs  is  to 
include  only  persons  employed  by  the 
employer  (as  defined  in  §655.715),  and 
does  not  include  bona  fide  consultants 
and  independent  contractors.  For 
purposes  of  this  section,  the  Department 
will  accept  the  employer's  designation 
of  persons  as  "employees,"  provided 
that  such  persons  are  consistently 
treated  as  "employees"  for  afl«purposes 
including  PICA,  FLSA,  etc. 

(ii)  The  determination  of  FTEs  is  to  be 
based  on  the  following  records: 

(A)  To  determine  the  number  of 
employees,  the  employer's  quarterly  tax 
statement  (or  similar  document)  is  to  be 
used  (assuming  there  is  no  issue  as  to 
whether  all  employees  are  listed  on  the 
tax  statement);  and 

(B)  To  determine  the  number  of  hours 
of  work  by  part-time  employees,  for 
purposes  of  aggregating  such  employees 
to  FTEs,  the  last  payroll  (or  the  payrolls 
over  the  previous  quarter,  if  the  last 
payroll  is  not  representative)  is  to  be 
used,  or  where  hours  of  work  records 
are  not  maintained,  other  available 
information  is  to  be  used  to  make  a 
reasonable  approximation  of  hours  of 
work  (such  as  a  standard  work 
schedule).  (But  see  paragraph 
(a)(2)(iii)(B)(3)  of  this  section  regarding 
the  determination  of  FTEs  for  part-time 
employees  without  a  computation  of  the 
hours  worked  by  such  employees.) 

(iii)  The  FTEs  employed  by  the 
employer  means  the  total  of  the  two 
numbers  yielded  by  paragraphs 
(a)(2)(iii){A)  and  (B),  which  follow: 

(A)  The  number  of  full-time 
employees.  A  full-time  employee  is  one 
who  works  40  or  more  hours  per  week, 
unless  the  employer  can  show  that  less 
than  40  hours  per  week  is  full-time 
employment  in  its  regular  course  of 
business  (however,  in  no  event  would 
less  than  35  hours  per  week  be 
considered  to  be  full-time  employment). 
Each  full-time  employee  equals  one  FTE 
(e.g..  50  full-time  employees  would 
yield  50  FTEs).  (Note  to  paragraph 
(a)(2)(iii)(A):  An  employee  who 
commonly  works  more  than  the  number 
of  hours  constituting  full-time 
employment  caimot  be  counted  as  more 
than  one  FTE,);  plus 

(B)  The  part-time  employees 
aggregated  to  a  number  of  full-time 
equivalents,  if  the  employer  has  part- 
time  employees.  For  purposes  of  this 
determination,  a  part-time  employee  is 
one  who  regularly  works  fewer  than  the 
niunber  of  hours  per  week  which 
constitutes  full-time  employment  (e.g.. 
employee  regularly  works  20  hours, 
where  full-time  employment  is  35  hours 
per  week).  The  aggregation  of  part-time 
employees  to  FTEs  may  be  performed  by 


either  of  the  following  methods  (i.e.. 
paragraphs  (a)(2){iii)(B)(l)  or  (2)): 

(1)  Each  employee  working  fewer  than 
full-time  hoiu-s  counted  as  one-half  of 
an  FTE,  with  the  total  rounded  to  the 
next  higher  whole  number  (e.g.,  three 
employees  working  fewer  than  35  hours 
per  week,  where  full-time  employment 
is  35  hours,  would  yield  two  FTEs  [i.e.. 
1.5  rounded  to  2));  or 

(2)  The  total  number  of  hours  worked 
by  all  part-time  employees  in  the 
representative  pay  period,  divided  by 
the  number  of  hours  per  week  that 
constitute  full-time  employment,  with 
the  quotient  rounded  to  the  nearest 
whole  number  (e.g..  72  total  hours  of 
work  by  three  part-time  employees, 
divided  by  40  (hours  per  week 
constituting  full-time  employment), 
would  vield  two  FTEs  [i.e..  1.8  rounded 

to  2)).  " 

(iv)  Examples  of  determinations  of 
FTEs:  Employer  A  has  100  employees, 
70  of  whom  are  full-time  (with  full-time 
employment  shown  to  be  44  hours  of 
work  per  week)  and  30  of  whom  are 
part-time  (with  a  total  of  1004  hours  of 
work  by  all  30  part-time  employees 
diu-ing  the  representative  pay  period). 
Utilizing  the  method  in  paragraph 
(a)(2)(iii)(B)(I)  of  this  section,  this 
employer  would  have  85  FTEs:  70  FTEs 
for  full-time  employees,  plus  15  FTEs 
for  part-time  employees  (i.e..  each  of  the 
30  part-time  employees  coimted  as  one- 
half  of  a  full-time  employee,  as 
described  in  paragraph  (a)(2){iii)(B)(I)  of 
this  section).  (This  employer  would 
have  23  FTEs  for  part-time  employees, 
if  these  FTEs  were  computed  as 
described  in  paragraph  (a){2)(iii)(B){2)  of 
this  section:  1004  total  hoxu-s  of  work  by 
part-time  employees,  divided  by  44 
(full-time  employment),  yielding  22.8, 
rounded  to  23)).  Employer  B  has  100 
employees,  80  of  whom  are  full-time 
(with  full-time  employment  shown  to  be 
40  hours  of  work  per  week)  and  20  of 
whom  are  part-time  (with  a  total  of  630 
hoius  of  work  by  all  30  part-time 
employees  during  the  representative  pay 
period).  This  employer  would  have  90 
FTEs:  80  FTEs  for  full-time  employees, 
plus  10  FTEs  for  part-time  employees 
(i.e..  each  of  the  20  part-time  employees 
counted  as  one-half  of  a  full-time 
employee,  as  described  in  paragraph 
(a)(2)(iii)(B)(I)  of  this  section)  (This 
employer  would  have  16  h'lfc.s  for  part- 
time  employees,  if  these  FTEs  were 
computed  as  described  in  paragraph 
(a){2)(iii)(B)(2)  of  this  section:  630  total 
hours  of  work  by  part-time  employees, 
divided  by  40  (full-time  employment), 
yielding  15.7,  rounded  to  16)). 

(b)  M^af  constitutes  an  "employer" 
for  purposes  of  determining  H-lB- 
dependency  status?  Any  group  treated 
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as  a  single  employer  under  the  Internal 
Revenue  Code  (IRC)  at  26  I'  S.C.  414(b), 
(c).  (m)  or  (o)  shall  be  treated  as  a  single 
employer  for  purposes  of  the 
determination  of  H-lB-dependency 
Therefore,  if  an  employer  satisfies  the 
requirements  of  the  IRC  and  relevant 
regulations  with  respect  to  the  following 
groups  of  employees,  those  employees 
will  be  treated  as  employees  of  a  single 
employer  for  purposes  of  determining 
whether  that  employer  is  an  H-lB- 
dependent  employer. 

(1)  Pursuant  to  section  414(b)  of  the 
IRC  and  related  regulations,  all 
employees  "within  a  controlled  group  of 
corporations"  (within  the  meaning  of 
section  1563(a)  of  the  IRC.  determined 
without  regard  to  section  1563(a)(4)  and 
(e)(3)(C)).  will  be  treated  as  employees 
of  a  single  employer.  A  controlled  group 
of  corporations  is  a  parent-subsidiary- 
controlled  group,  a  brother-sister- 
controlled  group,  or  a  combined  group. 
26  U.S.C.  1563(a).  26  CFR  1  414{b)-l(a) 

(i)  A  parent-subsidiary-controlled 
group  is  one  or  more  chains  of 
corporations  connected  through  stock 
ownership  with  a  common  parent 
corporation  where  at  least  80  percent  of 
the  stock  (by  voting  rights  or  value)  of 
each  subsidian,'  corporation  is  owned  bv 
one  or  more  of  the  other  corporations 
(either  another  subsidiar>'  or  the  parent 
corporation),  and  the  common  parent 
corporation  owns  at  least  80  percent  of 
the  stock  of  at  least  one  subsidiar\'. 

(ii)  A  brother-sister-controlled  group 
is  a  group  of  corporations  in  which  five 
or  fewer  persons  (individuals,  estates,  or 
trusts)  own  80  percent  or  more  of  the 
stock  of  the  corporations  and  certain 
other  ownership  criteria  are  satisfied, 
(iii)  A  combined  group  is  a  group  of 
three  or  more  corporations,  each  of 
which  is  a  member  of  a  parent- 
subsidiary  controlled  group  or  a  brother- 
sister-controlled  group  and  one  of 
which  is  a  common  parent  corporation 
of  a  parent-subsidiar\'-controlled  group 
and  is  also  included  in  a  brother-sister- 
controlled  group. 

(2)  Pursuant  to  section  414(c)  of  the 
IRC  and  related  regulations,  all 
employees  of  trades  or  businesses 
(whether  or  not  incorporated)  that  are 
under  common  control  are  treated  as 
employees  of  a  single  employer.  26 
U.S.C.  414(c).  26  CFR  1  414(c)-2 

(i)  Trades  or  businesses  are  under 
common  control  if  they  are  included  in: 

(A)  A  parent-subsidiary  group  of 
trades  or  businesses; 

(B)  A  brother-sister  group  of  trades  or 
businesses;  or 

(C)  A  combined  group  of  trades  or 
businesses. 


(ii)  Trades  or  businesses  include  sole 
proprietorships,  partnerships,  estates, 
trusts  or  corporations. 

(ii)  The  standards  for  determining 
whether  trades  or  businesses  are  under 
common  control  are  similar  to  standards 
that  apply  to  controlled  groups  of 
(  urporations.  However,  pursuant  to  26 
CFR  1.414(c)-2(b)(2).  ownership  of  at 
least  an  80  percent  interest  in  the  profits 
or  capital  interest  of  a  partnership  or  the 
actuarial  value  of  a  trust  or  estate 
constitutes  a  controlling  interest  in  a 
trade  or  business. 

(3)  Pursuant  to  section  414(m)  of  the 
IRC  and  related  regulations,  all 
employees  of  the  members  of  an 
affiliated  service  group  are  treated  as 
employees  of  a  single  employer.  26 
U.S. C.'414(m). 

(i)  An  affiliated  service  group  is. 
generally,  a  group  consisting  of  a  service 
organization  (the  "first  organization"), 
such  as  a  health  care  organization,  a  law 
firm  or  an  accounting  firm,  and  one  or 
more  of  the  following: 

(A)  A  second  service  organization  that 
is  a  shareholder  or  partner  in  the  first 
organization  and  that  regularly  performs 
services  for  the  first  organization  (or  is 
regularly  associated  with  the  first 
organization  in  performing  services  for 
third  persons);  or 

(B)  Any  other  organization  if  : 

(i)  A  significant  portion  of  the  second 
organization's  business  is  the 
performance  of  services  for  the  first 
organization  (or  an  organization 
described  in  paragraph  (b)(3)(i)  of  this 
section  or  for  both)  of  a  type  historically 
performed  in  such  service  field  by 
employees,  and 

{2)  Ten  percent  or  more  of  the  interest 
in  the  second  organization  is  held  by 
persons  who  are  highly  compensated 
employees  of  the  first  organization  (or 
an  organization  described  in  paragraph 
(b)(3)(i)  of  this  section), 

(ii)  [Reserved] 

(4)  Section  414(o)  of  the  IRC  provides 
that  the  Department  of  the  Treasinry  may 
issue  regulations  addressing  other 
business  arrangements,  including 
employee  leasing,  in  which  a  group  of 
employees  are  treated  as  employed  by 
the  same  employer.  However,  the 
Department  of  the  Treasury  has  not 
issued  any  regulations  under  this 
provision.  Therefore,  that  section  of  the 
IRC  will  not  be  taken  into  account  in 
determining  what  groups  of  employees 
are  considered  employees  of  a  single 
employer  for  purposes  of  H-lB 
dependency  determinations,  unless 
regulations  are  issued  by  the  Treasury 
Department  during  the  period  the 
dependency  provisions  of  the  ACWLA 
are  effective. 


(5)  The  definitions  of  "single 
employer"  set  forth  in  paragraphs  (b)(1) 
through  (b)(3)  of  this  section  are 
established  by  the  Internal  Revenue 
Service  (IRS)  in  regulations  located  at  26 
CFR  1.414(b)-l(a).  (c)-2  and  (m)-5. 
Guidance  on  these  definitions  should  be 
sought  from  those  regulations  or  from 
the  IRS. 

(c)  Which  employers  are  required  to 
make  determinations  of  H-lB- 
dependency  status?  Every  employer  that 
intends  to  file  an  LCA  or  to  file  H-lB 
petition(s)  or  request(s)  for  extension(s) 
of  H-lB  status  between  January  19, 
2001  and  October  1.  2003  is  required  to 
detennine  whether  it  is  an  H-lB- 
dependent  employer  or  a  willful 
violator  which,  except  as  provided  in 
§  655.737,  will  be  subject  to  the 
additional  obligations  for  H-lB- 
dependent  employers  (see  paragraph  (g) 
of  this  section).  During  this  time  period, 
no  H-lB-dependent  employer  or  willful 
violator  may  use  an  LCA  filed  before 
January  19.  2001  to  support  a  new  H- 
IB  petition  or  request  for  an  extension 
of  status.  Furthermore,  on  all  LCAs  filed 
during  this  period  an  employer  will  be 
required  to  attest  as  to  whether  it  is  an 
H-lB-dependent  employer  or  willful 
violator.  An  employer  that  attests  that  it 
is  non-H-lB-dependent  but  does  not 
meet  the  "snap  shot"  test  set  forth  in 
paragraph  {c)(2)  of  this  section  shall 
make  and  dociunent  a  full  calculation  of 
its  status.  However,  as  explained  in 
paragraphs  (c)(1)  and  (2).  which  follow, 
most  employers  would  not  be  required 
to  make  any  calculations  or  to  create 
any  documentation  as  to  the 
determination  of  H-lB  status. 

(1)  Employers  with  readily  apparent 
status  concerning  H-lB-dependency 
need  not  calculate  that  status.  For  most 
employers,  regardless  of  their  size.  H- 
iB-dependency  status  (i.e.,  H-lB- 
dependent  or  non-H-lB-dependent)  is 
readily  apparent  and  would  require  no 
calculations,  in  that  the  ratio  of  H-lB 
employees  to  the  total  workforce  is 
obvious  and  can  easily  be  compared  to 
the  definition  of  "H-lB-dependency" 
(see  definition  set  out  in  paragraph 
(a)(1)  of  this  section). 

For  example:  Employer  A  with  20 
employees,  only  one  of  whom  is  an  H- 
IB  non- immigrant,  would  obviously  not 
be  H-lB-dependent  and  would  not  need 
to  make  calculations  to  confirm  that 
status.  Employer  B  with  45  employees, 
30  of  whom  are  H-lB  nonimmigrants, 
would  obviously  be  H-lB-dependent 
and  would  not  need  to  make 
calculations.  Employer  C  with  500 
employees,  only  30  of  whom  are  H-lB 
nonimmigrants,  would  obviously  not  be 
H-lB-dependent  and  would  not  need  to 
make  calculations.  Employer  D  with 


1.000  employees,  850  of  whom  are  H- 
IB  nonimmigrants,  would  obviously  be 
H-lB-dependent  and  would  not  have  to 
make  calculations.  ,,    r. 

(2)  Employers  with  borderline  H-IB- 
dependency  status  may  use  a  "snap- 
shot" test  to  determine  whether 
calculation  of  that  status  is  necessary. 
Where  an  employer's  H-lB-dependency 
status  (i.e..  H-lB-dependent  or  non-H- 
iB-dependent)  is  not  readily  apparent, 
the  employer  may  use  one  of  the 
following  tests  to  determine  whether  a 
full  calculation  of  the  status  is  needed: 

(i)  Small  employer  (50  or  fewer 
employees).  If  the  employer  has  50  or 
fewer  employees  (both  full-time  and 
part-time,  including  H-lB 
nonimmigrants  and  U.S.  workers),  then 
the  employer  may  compare  the  number 
of  its  H-lB  nonimmigrant  employees 
(both  full-time  and  part-time)  to  the 
numbers  specified  in  the  definition  set 
out  in  paragraph  (a)(1)  of  this  section, 
and  shall  ftdly  calculate  its  H-lB- 
dependency  status  (i.e.,  calculate  FTEs) 
where  the  number  of  its  H-lB 
nonimmigrant  employees  is  above  the 
number  specified  in  (txe  definition.  In 
other  words,  if  the  employer  has  25  or 
fewer  employees,  and  more  than  seven 
of  them  are  H-lB  nonimmigrants,  then 
the  employer  shall  fully  calculate  its 
status;  if  the  employer  has  at  least  26 
but  no  more  than  50  employees,  and 
more  than  12  of  them  are  H-lB 
nonimmigrants,  then  the  employer  shall 
fully  calculate  its  status. 

(ii)  Large  employer  (51  or  more 
employees).  If  the  nvunber  of  H-lB 
nonimmigrant  employees  (both  full-time 
and  part-time),  divided  by  the  number 
of  full-time  employees  (including  H-lB 
nonimmigrants  and  U.S.  workers),  is 
0.15  or  more,  then  an  employer  which 
believes  itself  to  be  non-H-lB- 
dependent  shall  fully  calculate  its  H- 
iB-dependency  status  (including  the 
calculation  of  FTEs).  In  other  words,  if 
the  number  of  full-time  employees 
(including  H-lB  nonimmigrants  and 
U.S.  workers)  multiplied  by  0.15  yields 
a  number  that  is  equal  to  or  less  than  the 
number  of  H-lB  nonimmigrant 
employees  (both  full-time  and  part- 
time),  then  the  employer  shall  attest  that 
it  is  H-lB-dependent  or  shall  fully 
calculate  its  H-lB  dependency  status 
(including  the  calculation  of  FTEs). 

(d)  What  documentation  is  the 
employer  required  to  make  or  maintain, 
concerning  its  determination  ofH-lB- 
dependency  status?  All  employers  are 
required  to  retain  copies  of  H-lB 
petitions  and  requests  for  extensions  of 
H-IB  status  filed  with  the  INS,  as  well 
as  the  payroll  records  described  in 
§  655.731(b)(1).  The  nature  of  any 
additional  documentation  would 
depend  upon  the  general  characteristics 


of  the  employer's  workforce,  as 
described  in  paragraphs  (d)(1)  through 
(4),  which  follow. 

(1)  Employer  with  readily  apparent 
status  concerning  H-lB-dependency.  If 
an  employer's  H-lB-dependency  status 
(i.e.,  H-lB-dependent  or  non-H-lB- 
dependent)  is  readily  apparent  (as 
described  in  paragraph  (c)(1)  of  this 
section),  then  that  status  must  be 
reflected  on  the  employer's  LCA  but  the 
employer  is  not  reqiiired  to  make  or 
maintain  any  particular  documentation. 
The  public  access  file  maintained  in 
accordance  with  §  655.760  would  show 
the  H-lB-dependency  status,  by  means 
of  copy(ies)  of  the  LCA(s).  In  the  event 
of  an  enforcement  action  pursuant  to 
subpart  I  of  this  part,  the  employer's 
readily  apparent  status  could  be  verified 
through  records  to  be  made  available  to 
the  Administrator  (e.g.,  copies  of  H-lB 
petitions;  payroll  records  described  in 

§  655.731(b)(1)).  .    , 

(2)  Employer  with  borderline  H-IB- 
dependency  status.  An  employer  which 
uses  a  "snap-shot"  test  to  determine 
whether  it  should  undertake  a 
calculation  of  its  H-lB-dependency 
status  (as  described  in  paragraph  (c)(2) 
of  this  section)  is  not  required  to  make 
or  maintain  any  documentation  of  that 
"snap-shot"  test.  The  employer's  status 
must  be  reflected  on  the  LCA(s),  which 
would  be  available  in  the  public  access 
file.  In  the  event  of  an  enforcement 
action  pursuant  to  subpart  I  of  this  part, 
the  employer's  records  to  be  made 
available  to  the  Administrator  would 
enable  the  employer  to  show  and  the 
Administrator  to  verify  the  "snap-shot" 
test  (e.g.,  copies  of  H-lB  petitions; 
payroll  records  described  in 

§  655.731(b)(1)). 

(3)  Employer  with  H-lB-dependent 
status.  An  employer  which  attests  that 
it  is  H-lB-dependent— whether  that 
status  is  readily  apparent  or  is 
determined  through  calculations — is  not 
required  to  make  or  maintain  any 
dociunentation  of  the  calculation.  The 
employer's  status  must  be  reflected  on 
the  LCA(s),  which  would  be  available  in 
the  public  access  file.  In  the  event  of  an 
enforcement  action  pursuant  to  subpart 

I  of  this  part,  the  employer's  designation 
of  H-lB-dependent  status  on  the  LCA(s) 
would  be  conclusive  and  sufficient 
documentation  of  that  status  (except 
where  the  employer's  status  had  altered 
to  non-H-lB-dependent  and  had  been 
appropriately  documented,  as  described 
in  paragraph  (d)(5)(ii)  of  this  section). 

(4)  Employer  with  non-H-lB- 
dependent  status  who  is  required  to 
perform  full  calculation.  An  employer 
which  attests  that  it  is  non-H-lB- 
dependent  and  does  not  meet  the  "snap 
shot"  test  set  forth  in  paragraph  (c)(2)  of 
this  section  shall  retain  in  its  records  a 


dated  copy  of  its  calculation  that  it  is 
not  H-lB-dependent.  In  the  event  of  an 
enforcement  action  pursuant  to  subpart 
I  of  this  part,  the  employer's  records  to 
be  made  available  to  the  Administrator 
would  enable  the  employer  to  show  and 
the  Administrator  to  verify  the 
employer's  determination  [e.g.,  copies  of 
H-lB  petitions;  payroll  records 
described  in  §655. 731(b)(1)). 

(5)  Employer  which  changes  its  H-lB- 
dependency  status  due  to  changes  in 
workforce.  An  employer  may  experience 
a  change  in  its  H-lB-dependency  status, 
due  to  changes  in  the  ratio  of  H-lB 
nonimmigrant  to  U.S.  workers  in  its 
workforce.  Thus  it  is  important  that 
employers  who  wish  to  file  a  new  LCA 
or  a  new  H-lB  petition  or  request  for 
extension  of  status  remain  cognizant  of 
their  dependency  status  and  do  a 
recheck  of  such  status  if  the  make-up  of 
their  workforce  changes  sufficiently  that 
their  dependency  status  might  possibly 
change.  In  the  event  of  such  a  change  of 
status,  the  following  standards  will 
apply: 

(i)  Change  from  non-H-lB-dependent 
to  H-lB-dependent.  An  employer  which 
experiences  this  change  in  its  workforce 
is  not  required  to  make  or  maintain  any 
record  of  its  determination  of  the  change 
of  its  H-IB -dependency  status.  The 
employer  is  not  required  to  file  new 
LCA(s)  (which  would  accurately  state  its 
H-lB-dependent  status),  unless  it  seeks 
to  hire  new  H-lB  nonimmigrants  or 
extend  the  status  of  existing  H-lB 
noninunigrants  (see  paragraph  (g)  of  this 
section). 

(ii)  Change  from  H-lB-dependent  to 
non-H-lB-dependent.  An  employer 
which  experiences  this  change  in  its 
workforce  is  required  to  perform  a  full 
calculation  of  its  status  (as  described  in 
paragraph  (c)  of  this  section)  and  to 
retain  a  copy  of  such  calculation  in  its 
records.  If  the  employer  seeks  to  hire 
new  H-lB  nonimmigrants  or  extend  the 
status  of  existing  H-lB  nonimmigrants 
(see  paragraph  (g)  of  this  section),  the 
employer  shall  either  file  new  LCAs 
reflecting  its  non-H-lB-dependent 
status  or  use  its  existing  certified  LCAs 
reflecting  an  H-lB-dependency  status, 
in  which  case  it  shall  continue  to  be 
bound  by  the  dependent-employer 
attestations  on  such  LCAs.  In  the  event 
of  an  enforcement  action  pursuant  to 
subpart  I  of  this  part,  the  employers 
records  to  be  made  available  to  the 
Administrator  would  enable  the 
employer  to  show  and  the 
Administrator  to  verify  the  employer's 
determination  (e.g.,  copies  of  H-lB 
petitions;  payroll  records  described  in 
§655.73l(b)('l)). 
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(6)  Change  in  corporate  structure  or 
identity  of  employer.  If  an  employer 
which  experiences  a  change  in  its 
corporate  structure  as  the  result  of  an 
acquisition,  merger,  "spin-off."  or  other 
such  action  wishes  fo  file  a  new  LCA  or 
a  new  H-lB  petition  or  request  for 
extension  of  status,  the  new  employing 
entity  shall  redetermine  its  H-lB- 
dependency  status  in  accordance  with 
paragraphs  (a)  and  (c)  of  this  section 
(see  paragraph  (g)  of  this  section).  (See 
§  655.730(e),  regarding  change  in 
corporate  structure  or  identity  of 
employer.)  In  the  event  of  an 
enforcement  action  pursuant  to  subpart 
I  of  this  part,  the  employers 
calculations  where  required  under 
paragraph  (c)  of  this  section  and  its 
records  to  be  made  available  to  the 
Administrator  would  enable  the 
employer  to  show  and  the 
Administrator  to  verify  the  employer's 
determination  (e.g..  copies  of  H-lB 
petitions:  payroll  records  described  in 
§655.73l(b)(l)). 

(7)   'Single  employer"  under  IRC  test 
If  an  employer  utilizes  the  IRC  single- 
employer  definition  and  concludes  that 
it  is  non-H-lB-dependent,  the  employer 
shall  perform  the  "snap-shot"  test  set 
forth  in  paragraph  (c)(2)  of  this  section, 
and  if  it  fails  to  meet  that  test,  shall 
attest  that  it  is  H-lB-dependent  or  shall 
perform  the  full  calculation  of 
dependency  status  in  accordance  with 
paragraph  (a)  of  this  section.  The 
employer  shall  place  a  list  of  the  entities 
included  as  a  "single  employer"  in  the 
public  access  file  maintained  in 
accordance  with  §  766.760.  In  addition, 
the  employer  shall  retain  in  its  records 
the  "snap-shot"  or  full  calculation  of  its 
status,  as  appropriate  (showing  the 
number  of  employees  of  each  entity  who 
are  included  in  the  numerator  and 
denominator  of  the  equation,  whether 
the  employer  utilizes  the  "snap  shot" 
test  or  a  complete  calculation  as 
described  in  paragraph  (c)  of  this 
section).  In  the  event  of  an  enforcement 
action  pursuant  to  subpart  I  of  this  part, 
the  employer's  records  to  be  made 
available  to  the  Administrator  would 
enable  the  employer  to  show  and  the 
Administrator  to  verify-  the  employer's 
determination  [e.g..  copies  of  H-lB 
petitions;  payroll  records  described  in 
§655.731{b)('l)). 

(e)  How  is  an  employer's  H-lB- 
dependency  status  to  be  shown  on  the 
LCA?  The  employer  is  required  to 
designate  its  status  by  marking  the 
appropriate  box  on  the  Form  ETA-9035 
(i.e.,  either  H-lB-dependent  or  non-H- 
iB-dependent).  An  employer  which 
marks  the  designation  of  "H-lB- 
dependent"  may  also  mark  the 
designation  of  its  intention  to  seek  only 


"exempt  "  H-lB  nonimmigrants  on  the 
LCA  (see  paragraph  (g)  of  this  section, 
and  §655,737).  In  the  event  that  an 
employer  has  filed  an  LCA  designating 
its  H- IB-dependency  status  (either  H- 
iB-dependent  or  non-H-lB-dependent) 
and  thereafter  experiences  a  change  of 
status,  the  employer  cannot  use  that 
LCA  to  support  H-lB  petitions  for  new 
nonimmigrants  or  requests  for  extension 
of  H-lB  status  for  existing 
nonimmigrants.  Similarly,  an  employer 
that  is  or  becomes  H-lB-dependent 
cannot  continue  to  use  an  LCA  filed 
before  lanuary  19,  2001  to  support  new 
H-lB  petitions  or  requests  for  extension 
of  status.  In  such  circumstances,  the 
employer  shall  file  a  new  LCA 
accurately  designating  its  status  and 
shall  use  that  new  LCA  to  support  new 
petitions  or  requests  for  extensions  of 
status. 

(f)  What  constitutes  a  "willful 
violator"  employer  and  what  are  its 
special  obligations? 

(1)  "Willful  violator  "  or  "willful 
violator  employer. "  for  purposes  of  this 
subpart  H  and  subpart  I  of  this  part 
means  an  employer  that  meets  all  of  the 
following  standards  [i.e..  paragraphs 
(f)(l)(i)  through  (iii))— 

(i)  A  finding  of  violation  by  the 
employer  (as  described  in  paragraph 
(f)(1)  (ii))  is  entered  in  either  of  the 
following  two  types  of  enforcement 
proceeding: 

(A)  A  Department  of  Labor  proceeding 
under  section  212(n)(2)  of  the  Act  (8 
U.S.C.  1182(n)(2)(C)  and  subpart  I  of 
this  part;  or 

(B)  A  Department  of  Justice 
proceeding  under  section  212(n)(5)  of 
the  Act  (8  use.  1182(n)(5). 

(ii)  The  agency  finds  that  the 
employer  has  committed  either  a  willful 
failure  or  a  misrepresentation  of  a 
material  fact  during  the  five-year  period 
preceding  the  filing  of  the  LCA;  and 

(iii)  The  agency's  finding  is  entered 
on  or  after  October  21,  1998. 

(2)  For  purposes  of  this  paragraph, 
willful  failure  "  means  a  violation 
which  is  a  "willful  failure  "  as  defined 
in  §  655.805(c). 

(g)  What  LCAs  are  subject  to  the 
additional  attestation  obligations? 

(1)  An  employer  that  is  "H-lB- 
dependent"  (under  the  standards 
described  in  paragraphs  (a)  through  (e) 
of  this  section)  or  is  a  "willful  violator" 
(under  the  standards  described  in 
paragraph  (f)  of  this  section)  is  subject 
to  the  attestation  obligations  regarding 
displacement  of  U.S.  workers  and 
recruitment  of  U.S.  workers  (under  the 
standards  described  in  §§  655.738  and 
655.739,  respectively)  for  all  LCAs  that 
are  filed  during  the  time  period 
specified  in  paragraph  (2)(g)  of  this 


section,  to  be  used  to  support  any 
petitions  for  new  H-lB  nonimmigrants 
or  any  requests  for  extensions  of  status 
for  existing  H-lB  nonimmigrants.  An 
LCA  which  does  not  accurately  indicate 
the  employer's  H-lB-dependency  status 
or  willful  violator  status  shall  not  be 
used  to  support  H-lB  petitions  or 
requests  for  extensions.  Further,  an 
employer  which  falsely  attests  to  non- 
H-lB-dependency  status,  or  which 
experiences  a  change  of  status  to  H-lB- 
dependency  but  continues  to  use  the 
LCA  to  support  new  H-lB  petitions  or 
requests  for  extension  of  status  shall — 
despite  the  LCA  designation  of  non-H- 
iB-dependency — be  held  to  its 
obligations  to  comply  with  the 
attestation  requirements  concerning 
nondisplacement  of  U.S.  workers  and 
recruitment  of  U.S.  workers  (as 
described  in  §§  655.738  and  655.739, 
respectivelyj,  as  explicitly 
acknowledged  and  agreed  on  the  LCA. 

(2)  During  the  period  between  January 
19,  2001  and  October  1,  2003,  any 
employer  that  is  "H-lB-dependent" 
(under  the  standards  described  in 
paragraphs  (a)  through  (e)  of  this 
section)  or  is  a  "willful  violator"  (under 
the  standards  described  in  paragraph  (f) 
of  this  section)  shall  file  a  new  LCA 
accurately  indicating  that  status  in  order 
to  be  able  to  file  petition(s)  for  new  H- 
1 B  nonimmigrant(s)  or  request(s)  for 
extension(s)  of  status  for  existing  H-lB 
nonimmigrant(s).  An  LCA  filed  prior  to 
January  19,  2001  may  not  be  used  to 
support  petition(s)  for  new  H-lB 
nonimmigrant(s)  or  request(s)  for 
extension{s)  of  status  for  existing  H-lB 
nonimmigrants. 

(3)  An  employer  that  files  an  LCA 
indicating  "H-lB-dependent"  and/or 
"willful  violator"  status  may  also 
indicate  on  the  LCA  that  all  the  H-lB 
nonimmigrants  to  be  employed 
pursuant  to  that  LCA  will  be  "exempt 
H-lB  nonimmigrants  "  as  described  in 
§  655.737.  Such  an  LCA  is  not  subject  to 
the  additional  LCA  attestation 
obligations,  provided  that  all  H-lB 
nonimmigrants  employed  under  it  are, 
in  fact,  exempt.  An  LCA  which 
indicates  that  it  will  be  used  only  for 
exempt  H-lB  nonimmigrants  shall  not 
be  used  to  support  H-lB  petitions  or 
requests  for  extensions  of  status  for  H- 
IB  nonimmigrants  who  are  not,  in  fact, 
exempt.  Further,  an  employer  which 
attests  that  the  LCA  will  be  used  only 
for  exempt  H-1 B  nonimmigrants  but 
uses  the  LCA  fo  employ  non-exempt  H- 
IB  nonimmigrants  (through  petitions 
and/or  extensions  of  status)  shall — 
despite  the  LCA  designation  of  exempt 
H-lB  nonimmigrants — be  held  to  its 
obligations  to  comply  with  the 
attestation  requirements  concerning 


nondisplacement  of  U.S.  workers  and 
recruitment  of  U.S.  workers  (as 
described  in  §§655.738  and  655.739. 
respectively),  as  explicitly 
acknowledged  and  agreed  on  the  LCA. 

(4)  The  special  provisions  for  H-lB- 
dependent  employers  and  willful 
violator  employers  do  not  apply  to  LCAs 
filed  after  October  1,  2003  (see  8  U.S.C. 
1182{n)(lKE)(ii)).  However,  all  LCAs 
filed  prior  to  that  date,  and  containing 
the  additional  attestation  obligations 
described  in  this  section  and  §§  655.737 
through  655.739,  will  remain  in  effect 
with  regard  to  those  obligations,  for  so 
long  as  any  H-lB  noninunigrant(s) 
employed  pursuant  to  the  LCA(s) 
remain  employed  by  the  employer. 

16.  Section  655.737  is  added  to  read 
as  follows: 

§6S5.737    What  •r»"««mpl"  H-1  B 
nonimmigrants,  and  how  dOM  tttolr 
employmwit  affect  tha  additional  atlaataUon 
Obligations  of  H-1  B-dapandant  amployars 
and  willful  violator  amployars? 

(a)  An  employer  that  is  H-lB- 
dependent  or  a  willful  violator  of  the  H- 
IB  program  requirements  (as  described 
in  §  655.736)  is  subject  to  the  attestation 
obligations  regarding  displacement  of 
U.S.  workers  and  recruitment  of  U.S. 
workers  (as  described  in  §§655.738  and 
655.739.  respectively)  for  all  LCAs  that 
are  filed  during  the  time  period 
specified  in  §  655.736(g).  However, 
these  additional  obligations  do  not 
apply  to  an  LCA  filed  by  such  an 
employer  if  the  LCA  is  used  only  for  the 
employment  of  "exempt"  H-lB 
nonimmigrants  (through  petitions  and/ 
or  extensions  of  status)  as  described  in 
this  section. 

(b)  What  is  the  test  or  standard  for 
determining  an  H-lB  nonimmigrant's 
"exempt"  status?  An  H-lB 
nonimmigrant  is  "exempt"  for  purposes 
of  this  section  if  the  nonimmigrant 
meets  either  of  the  two  following 
criteria: 

(1)  Receives  wages  (including  cash 
bonuses  and  similar  compensation)  at 
an  annual  rate  equal  to  at  least  $60,000; 

or 

(2)  Has  attained  a  master's  or  higher 
degree  (or  its  equivalent)  in  a  specialty 
related  to  the  intended  employment. 

(c)  How  is  the  $60,000  annual  wage  to 
be  determined?  The  H-lB 
nonimmigrant  can  be  considered  to  be 
an  "exempt"  worker,  for  purposes  of 
this  section,  if  the  nonimmigrant 
actually  receives  hourly  wages  or 
annual  salary  totaling  at  least  $60,000  in 
the  calendar  year.  The  standards 
applicable  to  the  employer's  satisfaction 
of  the  required  wage  obligation  are 
applicable  to  the  determination  of 
whether  the  $60,000  wages  or  salary  are 


received  (see  §655. 731(c)(2)  and  (3)). 
Thus,  employer  contributions  or  costs 
for  benefits  such  as  health  insurance, 
life  insurance,  and  pension  plans  cannot 
be  counted  toward  this  $60,000.  The 
compensation  to  be  counted  or  credited 
for  these  purposes  could  include  cash 
bonuses  and  similar  payments,  provided 
that  such  compensation  is  paid  to  the 
worker  "cash  in  hand,  free  and  clear, 
when  due"  (§  655.731(c)(1)),  meaning 
that  the  compensation  has  readily 
determinable  market  value,  is  readily 
convertible  to  cash  tender,  and  is 
actually  received  by  the  employee  when 
due  (which  must  be  within  the  year  for 
which  the  employer  seeks  to  count  or 
credit  the  compensation  toward  the 
employee's  $60,000  earnings  to  qualify 
for  exempt  status).  Cash  bonuses  and 
similar  compensation  can  be  counted  or 
credited  toward  the  $60,000  for 
"exempt"  status  only  if  payment  is 
assured  (i.e.,  if  the  payment  is 
contingent  or  conditional  on  some  event 
such  as  the  employer's  annual  profits, 
the  employer  must  guarantee  payment 
even  if  the  contingency  is  not  met).  The 
full  $60,000  annual  wages  or  salary 
must  be  received  by  the  employee  in 
order  for  the  employee  to  have 
"exempt"  status.  The  wages  or  salary 
required  for  "exempt"  status  cannot  be 
decreased  or  pro  rated  based  on  the 
employee's  part-time  work  schedule;  an 
H-lB  nonimmigrant  working  part-time, 
whose  actual  annual  compensation  is 
less  than  $60,000,  would  not  qualify  as 
exempt  on  the  basis  of  wages,  even  if 
the  worker's  earnings,  if  projected  to  a 
full-time  work  schedule,  would 
theoretically  exceed  $60,000  in  a  year. 
Where  an  employee  works  for  less  than 
a  full  year,  the  employee  must  receive 
at  least  the  appropriate  pro  rata  share  of 
the  $60,000  in  order  to  be  "exempt"  [e.g. 
an  employee  who  resigns  after  three 
months  must  be  paid  at  least  $15,000). 
In  the  event  of  an  investigation  pursuant 
to  subpart  I  of  this  part,  the 
Administrator  will  determine  whether 
the  employee  has  received  the  required 
$60,000  per  year,  using  the  employee's 
anniversary  date  to  determine  the  one- 
year  period;  for  an  employee  who  had 
worked  for  less  than  a  full  year  (either 
at  the  beginning  of  employment,  or  after 
his/her  last  anniversary  date),  the 
determination  as  to  the  $60,000  annual 
wages  will  be  on  a  pro  rata  basis  (i.e., 
whether  the  employee  had  been  paid  at 
a  rate  of  $60,000  per  year  (or  $5,000  per 
month)  including  any  unpaid, 
guaranteed  bonuses  or  similar 
compensation). 

(d)  How  is  the  "master's  or  higher 
degree  (or  its  equivalent)  in  a  specialty 


related  to  the  intended  employment  "  to 
be  determined? 

(1)  "Master's  or  higher  degree  (or  its 
equivalent),"  for  purposes  of  this 
section  means  a  foreign  academic  degree 
from  an  institution  which  is  accredited 
or  recognized  under  the  law  of  the 
country  where  the  degree  was  obtained, 
and  which  is  equivalent  to  a  master's  or 
higher  degree  issued  by  a  U.S.  academic 
institution.  The  equivalence  to  a  U.S. 
academic  degree  cannot  be  established 
through  experience  or  through 
demonstration  of  expertise  in  the 
academic  specialty  (i.e.,  no  "time 
equivalency"  or  "performance 
equivalency"  will  be  recognized  as 
substituting  for  a  degree  issued  by  an 
academic  institution).  The  INS  and  the 
Department  will  consult  appropriate 
sources  of  expertise  in  making  the 
determination  of  equivalency  between 
foreign  and  U.S.  academic  degrees. 
Upon  the  request  of  the  INS  or  the 
Department,  the  employer  shall  provide 
evidence  to  establish  that  the  H-lB 
nonimmigrant  has  received  the  degree, 
that  the  degree  was  earned  in  the 
asserted  field  of  study,  including  an 
academic  transcript  of  covu-ses,  and  that 
the  institution  from  which  the  degree 
was  obtained  was  accredited  or 
recognized. 

(2)  "Specialty  related  to  the  intended 
employment,"  for  purposes  of  this' 
section,  means  that  the  academic  degree 
is  in  a  specialty  which  is  generally 
accepted  in  the  industry  or  occupation 
as  an  appropriate  or  necessary 
credential  or  skill  for  the  person  who 
undertakes  the  employment  in  question 
A  "specialty"  which  is  not  generally 
accepted  as  appropriate  or  necessary-  to 
the  employment  would  not  be 
considered  to  be  sufficiently  "related'  to 
afford  the  H-lB  noninmiigrant  status  as 
an  "exempt  H-lB  noninunigrant." 

(e)  When  and  how  is  the 
determination  of  the  H-lB 
nonimmigrant's  "exempt"  status  to  be 
made?  An  employer  that  is  H-lB- 
dependent  or  a  willful  violator  (as 
described  in  §655.736)  may  designate 
on  the  LCA  that  the  LCA  will  be  used 
only  to  support  H-lB  petition(s)  and/or 
request(s)  for  extension  of  status  for 
"exempt"  H-lB  nonimmigrants. 
(1)  lithe  employer  makes  the 
designation  of  "exempt"  H-lB 
nonirmnigrant(s)  on  the  LCA,  then  the 
INS — as  part  of  the  adjudication  of  the 
H-lB  petition  or  request  for  extension 
of  status — will  determine  the  worker's 
"exempt"  status,  since  an  H-lB  petition 
must  be  supported  by  an  LCA  consistent 
with  the  petition  (i.e.,  occupation,  area 
of  intended  employment,  exempt 
status).  The  employer  shall  maintain,  in 
the  public  access  file  maintained  in 
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accordance  with  §  755.760.  a  list  of  the 
H-lB  nonimmigrant(s)  whose 
petition(s)  and/or  request(s)  are 
supported  by  LCA(s)  which  the 
employer  has  attested  will  be  used  only 
for  exempt  H-lB  nonimmigrants  In  the 
event  of  an  investigation  under  subpart 
I  of  this  part,  the  Administrator  will  give 
conclusive  effect  to  an  INS 
determination  of  "exempt"  status  based 
on  the  nonimmigrant's  educational 
attainments  {i.e.,  master's  or  higher 
degree  (or  its  equivalent!  in  a  specialty 
related  to  the  intended  employment) 
unless  the  determination  was  based  on 
false  information.  If  the  INS 
determination  of  'exempt"  status  was 
based  on  the  assertion  that  the 
nonimmigrant  would  receive  wages 
(including  cash  bonuses  and  similar 
compensation)  at  an  annual  rate  equal  to 
at  least  $60,000.  the  employer  shall 
provide  evidence  to  show  that  such 
wages  actually  were  received  by  the 
nonimmigrant  (consistent  with 
paragraph  (c)  of  this  section  and  the 
regulatory  standards  for  satisfaction  nr 
payment  of  the  required  wages  as 
described  in  §  655.731(c)(3)). 

(2)  If  the  employer  makes  the 
designation  of  "exempt"  H-IB 
nonimmigrants  on  the  LCA.  but  is  found 
in  an  enforcement  action  under  subpart 

I  of  this  part  to  have  used  the  LCA  to 
employ  nonimmigrants  who  are.  in  fact, 
not  exempt,  then  the  employer  will  be 
subject  to  a  finding  that  it  failed  to 
comply  with  the  nondisplacement  and 
recruitment  obligations  (as  described  in 
§§655.738  and  655.739,  respectively) 
and  may  be  assessed  appropriate 
penalties  and  remedies 

(3)  If  the  employer  does  not  make  the 
designation  of  "exempt"  H-lB 
nonimmigrants  on  the  LCA.  then  the 
employer  has  waived  the  option  of  not 
being  subject  to  the  additional  LCA 
attestation  obligations  on  the  basis  of 
employing  only  exempt  H-lB 
nonimmigrants  under  the  LCA.  In  the 
event  of  an  investigation  under  subpart 
I  of  this  part,  the  Administrator  will  not 
consider  the  question  of  the 
nonimmigrant(s)'s  "exempt"  status  in 
determining  whether  an  H-lB- 
dependent  employer  or  willful  violator 
employer  has  complied  with  such 
additional  LCA  attestation  obligations. 

17.  Section  655.738  is  added  to  read 
as  follows: 

§  655.738    What  are  the  "non-displacement 
of  U.S.  workers  "  obligations  that  apply  to 
H-1B-dependent  employers  and  willful 
violators,  and  how  do  they  operate? 

An  employer  that  is  subject  to  these 
additional  attestation  obligations  (under 
the  standards  described  in  §655.736)  is 
prohibited  from  displacement  of  any 


LIS.  worker(s) — whether  directly  (in  its 
own  workforce)  or  secondarily  (at  a 
worksite  of  a  second  employer) — under 
the  standards  set  out  in  this  section. 

(a)  ■United  States  worker'  ("U.S. 
worker  ")  is  defined  in  §655.715. 

(b)  "Displacement,  "  for  purposes  of 
this  section,  has  two  components:  "lay 
off  of  U.S.  worker(s),  and  "essentially 
equivalent  jobs"  held  by  U.S.  worker(s) 
and  H-lB  nonimmigrant(s). 

{ 1 )   "Lay  off'  of  a  U.S.  worker  means 
that  the  employer  has  caused  the 
worker's  loss  of  employment,  other  than 
through — 

(i)  Discharge  of  a  U.S.  worker  for 
inadequate  performance,  violation  of 
workplace  rules,  or  other  cause  related 
to  the  worker's  performance  or  behavior 
on  the  job; 

(ii)  A  U.S.  worker's  voluntary 
departure  or  voluntary  retirement  (to  be 
assessed  in  light  of  the  totality  of  the 
circumstances,  under  established 
principles  concerning  "constructive 
discharge  "  of  workers  who  are 
pressured  to  leave  employment); 

(iii)  Expiration  of  a  grant  or  contract 
under  which  a  U.S.  worker  is  employed, 
other  than  a  temporary  employment 
contract  entered  into  in  order  to  evade 
the  employer's  non-displacement 
obligation.  The  question  is  whether  the 
loss  of  the  contract  or  grant  has  caused 
the  worker's  loss  of  employment.  It 
would  not  be  a  layoff  where  the  job  loss 
results  from  the  expiration  of  a  grant  or 
contract  without  which  there  is  no 
alternative  funding  or  need  for  the  U.S. 
worker's  position  on  that  or  any  other 
grant  or  contract  (e.g.,  the  expiration  of 
a  research  grant  that  funded  a  project  on 
which  the  worker  was  employed  at  an 
academic  or  research  institution;  the 
expiration  of  a  staffing  firm's  contract 
with  a  customer  where  the  U.S.  worker 
was  hired  expressly  to  work  pursuant  to 
that  contract  and  the  employer  has  no 
practice  of  moving  workers  to  other 
customers  or  projects  upon  the 
expiration  of  contract(s)).  On  the  other 
hand,  it  would  be  a  layoff  where  the 
employer's  normal  practice  is  to  move 
the  U.S.  worker  from  one  contract  to 
another  when  a  contract  expires,  and 
work  on  another  contract  for  which  the 
worker  is  qualified  is  available  (e.g., 
staffing  firm's  contract  with  one 
customer  ends  and  another  contract 
with  a  different  customer  begins);  or 

(iv)  A  U.S.  worker  who  loses 
employment  is  offered,  as  an  alternative 
to  such  loss,  a  similar  employment 
opportunity  with  the  same  employer  (or, 
in  the  case  of  secondary  displacement  at 
a  worksite  of  a  second  employer,  as 
described  in  paragraph  (d)  of  this 
section,  a  similar  employment 
opportunity  with  either  employer)  at 


equivalent  or  higher  compensation  and 
benefits  than  the  position  from  which 
the  U.S.  worker  was  discharged, 
regardless  of  whether  or  not  the  U.S. 
worker  accepts  the  offer.  The  validity  of 
the  offer  of  a  similar  employment 
opportunity  will  be  assessed  in  light  of 
the  following  factors: 

(A)  The  offer  is  a  bona  fide  offer, 
rather  than  an  offer  designed  to  induce 
the  U.S.  worker  to  refuse  or  an  offer 
made  with  the  expectation  that  the 
worker  will  refuse; 

(B)  The  offered  job  provides  the  U.S. 
worker  an  opportunity  similar  to  that 
provided  in  the  job  from  which  he/she 
is  discharged,  in  terms  such  as  a  similar 
level  of  authority,  discretion,  and 
responsibility,  a  similar  opportunity  for 
advancement  within  the  organization, 
and  similar  tenure  and  work  scheduling; 

(C)  The  offered  job  provides  the  U.S. 
worker  equivalent  or  higher 
compensation  and  benefits  to  those 
provided  in  the  job  from  which  he/she 
is  discharged.  The  comparison  of 
compensation  and  benefits  includes  all 
forms  of  remuneration  for  employment, 
whether  or  not  cedled  wages  and 
irrespective  of  the  time  of  payment  (e.g., 
salary  or  hoiu-ly  wage  rate;  profit 
sharing;  retirement  plan;  expense 
account;  use  of  company  car).  The 
comparison  also  includes  such  matters 
as  cost  of  living  differentials  and 
relocation  expenses  (e.g.,  a  New  York 
City  "opportunity"  at  equivalent  or 
higher  compensation  and  benefits 
offered  to  a  worker  discharged  from  a 
job  in  Kansas  City  would  provide  a 
wage  adjustment  from  the  Kansas  City 
pay  scale  and  would  include  relocation 
costs). 

(2)  Essentially  equivalent  jobs.  For 
purposes  of  the  displacement 
prohibition,  the  job  from  which  the  U.S. 
worker  is  laid  off  must  be  essentially 
equivalent  to  the  job  for  which  an  H-lB 
nonimmigrant  is  sought.  To  determine 
whether  the  jobs  of  the  laid  off  U.S. 
worker(s)  and  the  H-IB 
noaimmigrant(s)  are  essentially 
equivalent,  the  comparison(s)  shall  be 
on  a  one-to-one  basis  where  appropriate 
(i.e.,  one  U.S.  worker  left  employment 
and  one  H-lB  nonimmigrant  joined  the 
workforce)  but  shall  be  broader  in  focus 
where  appropriate  (e.g.,  an  employer, 
through  reorganization,  eliminates  an 
entire  department  with  several  U.S. 
workers  and  then  staffs  this 
department's  function(s)  with  H-lB 
nonimmigrants).  The  following 
comparisons  are  to  be  made: 

(i)  Job  responsibilities.  The  job  of  the 
H-lB  nonimmigrant  must  involve 
essentially  the  same  duties  and 
responsibilities  as  the  job  from  which 
the  U.S.  worker  was  laid  off.  The 


comparison  focuses  on  the  core 
elements  of  and  competencies  for  the 
job,  such  as  supervisory  duties,  or 
design  and  engineering  functions,  or 
budget  and  financial  accountability. 
Peripheral,  non-essential  duties  that 
could  be  tailored  to  the  particular 
abilities  of  the  individual  workers 
would  not  be  determinative  in  this 
comparison.  The  job  responsibilities 
must  be  similar  and  both  workers 
capable  of  performing  those  duties. 

(ii)  Qualifications  and  experience  of 
the  workers.  The  qualifications  of  the 
laid  off  U.S.  worker  must  be 
substantially  equivalent  to  the 
quedifications  of  the  H-lB 
nonimmigrant.  The  comparison  is  to  be 
confined  to  the  experience  and 
qualifications  (e.g.,  training,  education, 
ability)  of  the  workers  which  are 
directly  relevant  to  the  actual 
performance  requirements  of  the  job, 
including  the  experience  and 
qualifications  that  would  materially 
affect  a  worker's  relative  ability  to 
perform  the  job  better  or  more 
efficiently.  While  it  would  be 
appropriate  to  compare  whether  the 
workers  in  question  have  "substantially 
equivalent"  qualifications  and 
experience,  the  workers  need  not  have 
identical  qualifications  and  experience  (e 
a  bachelor's  degree  irom  one  accredited 
university  would  be  considered  to  be 
substantially  equivalent  to  a  bachelor's 
degree  from  another  accredited 
university;  15  years  experience  in  an 
occupation  would  be  substantially 
equivalent  to  10  years  experience  in  that 
occupation).  It  would  not  be  appropriate 
to  compare  the  workers'  relative  ages, 
their  sexes,  or  their  ethnic  or  religious 
identities. 

(iii)  Area  of  employment.  The  job  of 
the  H-lB  nonimmigrant  must  be  located 
in  the  same  area  of  employment  as  the 
job  from  which  the  U.S.  worker  was  laid 
off.  The  comparison  of  the  locations  of 
the  jobs  is  confined  to  the  area  within 
normal  commuting  distance  of  the 
worksite  or  physical  location  where  the 
work  of  the  H-lB  nonimmigrant  is  or 
will  be  performed.  For  purposes  of  this 
comparison,  if  both  such  worksites  or 
locations  are  within  a  Metropolitan 
Statistical  Area  or  a  Primary 
Metropolitan  Statistical  Area,  they  will 
be  deemed  to  be  within  the  same  area 
of  employment. 

(3)  The  worker's  rights  under  a 
collective  bargaining  agreement  or  other 
employment  contract  are  not  affected  by 
the  employer's  LCA  obligations  as  to 
non-displacement  of  sudh  worker. 

(c)  Direct  displacement.  An  H-lB- 
dependent  or  willful-violator  employer 
(as  described  in  §655.736)  is  prohibited 
from  displacing  a  U.S.  worker  in  its  own 


workforce  (i.e.,  a  U.^.  worker 
"employed  by  the  employer")  within 
the  period  be^nning  90  days  before  and 
ending  90  days  after  the  filing  date  of  an 
H-lB  petition  supported  by  an  LCA 
described  in  §  655.736(g).  The  following 
standards  and  guidance  apply  under  the 
direct  displacement  prohibition: 

(1)  Which  U.S.  workers  are  protected 
against  "direct  displacement"?  This 
prohibition  covers  the  H-lB  employer's 
own  workforce — U.S.  workers 
"employed  by  the  employer" — who  are 
employed  in  jobs  that  are  essentially 
equivalent  to  the  jobs  for  which  the  H- 
IB  nonimmigrant(s)  are  sought  (as 
described  in  paragraph  (b)(2)  of  this 
section).  The  term  "employed  by  the 
employer"  is  defined  in  §655.715. 

(2)  Whendoes  the  "direct 
displacement"  prohibition  apply?  The 
H-lB  employer  is  prohibited  from 
displacing  a  U.S.  worker  during  a 
specific  period  of  time  before  and  after 
the  date  on  which  the  employer  files 
any  H-lB  petition  supported  by  the  LCA 
which  is  subject  to  the  non- 
displacement  obligation  (as  described  in 
§  655.736(g)).  This  protected  period  is 
from  90  days  before  until  90  days  after 
the  petition  filing  date. 

(3)  What  constitutes  displacement  of 
M  U.S.  worJcer?The  H-lB  employer  is 

prohibited  from  laying  off  a  U.S.  worker 
from  a  job  that  is  essentially  the 
equivalent  of  the  job  for  which  an  H-lB 
nonimmigrant  is  sought  (as  described  in 
paragraph  (b)(1)  of  this  section). 

(d)  Secondary  displacement.  An  H- 
iB-dependent  or  willful -violator 
employer  (as  described  in  §  655.736)  is 
prohibited  from  placing  certain  H-lB 
noninmiigrant(s)  with  another  employer 
where  there  are  indicia  of  an 
employment  relationship  between  the 
nonimmigrant  and  that  other  employer 
(thus  possibly  affecting  the  jobs  of  U.S. 
workers  employed  by  that  other 
employer),  unless  and  until  the  H-lB 
employer  makes  certain  inquiries  and/or 
has  certain  information  concerning  that 
other  employer's  displacement  of 
similarly  employed  U.S.  workers  in  its 
workforce.  Employers  are  cautioned  that 
even  if  the  required  inquiry  of  the 
secondary  employer  is  made,  the  H-lB- 
dependent  or  willful  violator  employer 
shall  be  subject  to  a  finding  of  a 
violation  of  the  secondary  displacement 
prohibition  if  the  secondary  employer, 
in  fact,  displaces  any  U.S.  worker{s) 
during  the  applicable  time  period  (see 
§  655.810(d)).  The  following  standards 
and  guidance  apply  under  the 
secondary  displacement  prohibition: 

(1)  Which  U.S.  workers  are  protected 
against  "secondary  displacement"?  This 
provision  applies  to  U.S.  workers 
employed  by  the  other  or  "secondary" 


employer  (not  those  employed  by  the 
H-lB  employer)  in  jobs  that  are 
essentially  equivalent  to  the  jobs  for 
which  certain  H-lB  noninunigrants  are 
placed  with  the  other/secondary 
employer  (as  described  in  paragraph 
(b)(2)  of  this  section).  The  term 
"employed  by  the  employer"  is  defined 
in  §655.715. 

(2)  Which  H-lB  nonimmigrants 
activate  the  secondary  displacement 
prohibition?  Not  every  placement  of  an 
H-lB  nonimmigrant  with  another 
employer  wall  activate  the  prohibition 
and — depending  upon  the  particular 
facts — an  H-lB  employer  (such  as  a 
service  provider)  may  be  able  to  place 
H-lB  nonimmigrant(s)  at  a  client  or 
customer's  worksite  without  being 
subject  to  the  prohibition.  The 
prohibition  applies  to  the  placement  of 
an  H-lB  nonimmigrant  whose  H-lB 
petition  is  supported  by  an  LCA 
described  in  §  655.736(g)  and  whose 
placement  with  the  other/secondary 
employer  meets  both  of  the  following 
criteria: 

(i)  The  nonimmigrant  performs  duties 
in  whole  or  in  part  at  one  or  more 
worksites  owned,  operated,  or 
controlled  by  the  other/secondary 
employer;  and 

(ii)  There  are  indicia  of  an 
employment  relationship  between  the 
nonimmigrant  and  the  other/secondary 
employer.  The  relationship  between  the 
H-lB-nonimmigrant  and  tiie  other/ 
secondary  need  not  constitute  an 
"employment"  relationship  (as  defined 
in  §655.715),  and  the  applicability  of 
the  secondary  displacement  provision 
does  not  establish  such  a  relationship. 
Relevant  indicia  of  an  employment 
relationship  include: 

(A)  The  other/secondary  employer  has 
the  right  to  control  when,  where,  and 
how  the  nonimmigrant  performs  the  job 
(the  presence  of  this  indicia  would 
suggest  that  the  relationship  between 
the  nonimmigrant  and  the  other/ 
secondary  employer  approaches  the 
relationship  which  triggers  the 
secondary  displacement  provision): 

(B)  The  other/secondary  employer 
furnishes  the  tools,  materials,  and 
equipment; 

(C)  The  work  is  performed  on  the 
premises  of  the  other/secondary 
employer  (this  indicia  alone  would  not 
trigger  the  secondary  displacement 
provision); 

(D)  There  is  a  continuing  relationship 
between  the  nonimmigrant  and  the 
other/secondary  employer; 

(E)  The  other/ secondary  employer  has 
the  right  to  assign  additional  projects  to 
the  nonimmigrant; 
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(F)  The  other/secondarv  employer  set 
the  hours  of  work,  and  the  duration  of 
tile  job; 

(G)  The  work  performed  by  the 
nonimmigrant  is  part  of  the  regular 
business  (including  governmental, 
educational,  and  rton-profit  operations) 
of  the  other/secondary  employer: 

(H)  The  other/secondary  employer  is 
itself  in  business;  and 

(I)  The  other/secondar\-  employer  can 
discharge  the  nonimmigrant  from 
providing  ser\ices. 

(3)  What  other' secondary  employers 
are  included  in  the  prohibition  on 
secondary  displacement  of  i'  S  workers 
by  the  H-lB  employer^  Thie  other/ 
secondary  employer  who  accepts  the 
placement  and/or  .services  of  the  H-lB 
employer's  nonimmigrant  employee(s) 
need  not  be  an  H-lB  employer  The 
other'secondary  employer  would  often 
be  fbut  is  not  limited  to)  the  client  or 
customer  of  an  H-lB  employer  that  is  a 
staffing  firm  or  a  service  provider  which 
offers  the  services  of  H-1 B 
nonimmigrants  under  a  contract  (fg  .  a 
medical  staffing  firm  under  contract 
with  a  nursing  home  provides  H-lB 
nonimmigrant  physical  therapists:  an 
information  technology  staffing  firm 
under  contract  with  a  bank  provides  H- 
IB  nonimmigrant  computer  engineers). 
Only  the  H-lB  employer  placing  the 
nonimmigrant  with  the  secondary 
employer  is  subject  to  the  non- 
displacement  obligation  on  the  LC:A. 
and  only  that  employer  is  liable  in  an 
enforcement  action  pursuant  to  subpart 
I  of  this  part  if  the  other/secondary 
employer,  in  fact,  displaces  any  of  its 
U.S.  worker(s)  during  the  applicable 
time  period.  The  other/secondary 
employer  will  not  be  subject  to 
sanctions  in  an  enforcement  action 
pursuant  to  subpart  I  of  this  part  (except 
in  circumstances  where  such  other' 
secondar\-  employer  is,  in  fact,  an  H-1  B 
employer  and  is  found  to  have  failed  to 
comply  with  its  own  obligations).  (Note 
to  paragraph  (d)(3):  Where  the  other/ 
secondar\-  employers  relationship  to 
the  H-lB  nonimmigrant  constitutes 
■'employment"  for  purposes  of  a  statute 
other  than  the  H-lB  provision  of  the 
INA.  such  as  the  Fair  Labor  Standards 
Act  (29  U.S.C  201  et  seq).  the  other/ 
secondary  employer  would  be  subject  to 
all  obligations  of  an  employer  of  the 
nonimmigrant  under  such  other  statute.) 

(4)  When  does  the  'secondary- 
displacement"  prohibition  applv^  The 
H-lB  employer's  obligation  of  inquiry 
concerns  the  actions  of  the  other' 
secondar\-  employer  during  the  specific 
period  beginning  90  days  before  and 
ending  90  days  after  the  date  of  the 
placement  of  the  H-lB  nonimmigrant(s) 
with  such  other/secondary  employer 


:s        (5)  What  are  the  H-^B  employers 
obligations  concerning  inquiry  and /or 
information  as  to  the  other/secondary 
employer's  displacement  of  U.S. 
workers?  Thp  H-lB  employer  is 
prohibited  from  placing  the  H-lB 
nonimmigrant  with  another  employer, 
unless  the  H-lB  employer  has  inquired 
of  the  other/secondary  employer  as  to 
whether,  and  has  no  knowledge  that, 
within  the  period  beginning  90  days 
before  and  ending  90  days  after  the  date 
of  such  placement,  the  other/secondary 
employer  has  displaced  or  intends  to 
displace  a  similarly-employed  U.S. 
worker  employed  by  such  other/ 
secondary  employer.  The  following 
standards  and  guidance  apply  to  the  H- 
IB  employers  obligation: 

(i)  Tne  H-lB  employer  is  required  to 
exerci.se  due  diligence  and  to  make  a 
reasonable  effort  to  enquire  about 
potential  secondary  displacement, 
through  methods  which  may  include 
(but  are  not  limited  to) — 

(A)  Securing  and  retaining  a  written 
assurance  from  the  other/secondary 
employer  that  it  has  not  and  does  not 
intend  to  displace  a  similarly-employed 
US  worker  within  the  prescribed 
period: 

(B)  Preparing  and  retaining  a 
memorandum  to  the  file,  prepared  at  the 
same  time  or  promptly  after  receiving 
the  other/secondary  employer's  oral 
statement  that  it  has  not  and  does  not 
intend  to  displace  a  similarly-employed 
US  worker  within  the  prescribed 
period  (such  memorandum  shall 
include  the  substance  of  the 
conversation,  the  date  of  the 
communication,  and  the  names  of  the 
individuals  who  participated  in  the 
conversation,  including  the  person(s) 
who  made  the  inquiry  on  behalf  of  the 
H-lB  employer  and  made  the  statement 
on  behalf  of  the  other/secondarv 
employer);  or 

(C)  including  a  secondary 
displacement  clause  in  the  contract 
between  the  H-lB  employer  and  the 
other/secondary  employer,  whereby  the 
other/se<:ondary  employer  would  agree 
that  it  has  not  and  will  not  displace 
similarly-employed  U.S.  workers  within 
the  prescribed  period. 

(ii)  The  employer's  exercise  of  due 
diligence  may  require  further,  more 
particularized  inquiry  of  the  other/ 
secondary  employer  in  circumstances 
where  there  is  information  which 
indicates  that  U.S.  worker(s)  have  been 
or  will  be  displaced  [e.g..  where  the  H- 
IB  nonimmigrants  will  be  performing 
functions  that  the  other/secondary 
employer  performed  with  its  own 
workforce  in  the  past).  The  employer  is 
not  permitted  to  disregard  information 
which  would  provide  knowledge  about 


potential  secondary  displacement  (e.g., 
newspaper  reports  of  relevant  lay-offs 
by  the  other/secondary  employer)  if 
such  information  becomes  available 
before  the  H-lB  employer's  placement 
of  H-lB  nonimmigrants  with  such 
employer.  Under  such  circumstances, 
the  H-lB  employer  would  be  expected 
to  recontact  the  other/secondary 
employer  and  receive  credible 
assurances  that  no  lay-offs  of  similarly- 
employed  U.S.  workers  are  plaimed  or 
have  occurred  within  the  prescribed 
period. 

(e)  What  documentation  is  required  of 
H-lB  employers  concerning  the  non- 
displacement  obligation?  The  H-lB 
employer  is  responsible  for 
demonstrating  its  compliance  with  the 
non-displacement  obligation  (whether 
direct  or  indirect),  if  applicable. 

(1)  Concerning  direct  displacement 
(as  described  in  paragraph  (c)  of  this 
section),  the  employer  is  required  to 
retain  all  records  the  employer  creates 
or  receives  concerning  the 
circumstances  under  which  each  U.S. 
worker,  in  the  same  locality  and  same 
occupation  as  any  H-1  B 
nonimmigrant(s)  hired,  left  its  employ 
in  the  period  from  90  days  before  to  90 
days  after  the  filing  date  of  the 
employer's  petition  for  the  H-lB 
nonimmigrant(s).  and  for  any  such  U.S. 
worker(s)  for  whom  the  employer  has 
taken  any  action  during  the  period  from 
90  days  before  to  90  days  after  the  filing 
date  of  the  H-lB  petition  to  cause  the 
U.S.  worker's  termination  (e.g.,  a  notice 
of  future  termination  of  the  employee's 
job).  For  all  such  employees,  the  H-lB 
employer  shall  retain  at  least  the 
following  documents:  the  employee's 
name,  last-known  mailing  address, 
occupational  title  and  job  description; 
any  documentation  concerning  the 
employee's  experience  and 
qualifications,  and  principal 
assignments;  all  documents  concerning 
the  departure  of  such  employees,  such 
as  notification  by  the  employer  of 
termination  of  employment  prepared  by 
the  employer  or  the  employee  and  any 
responses  thereto,  and  evaluations  of 
the  employee's  job  performance. 
Finally,  the  employer  is  required  to 
maintain  a  record  of  the  terms  of  any 
offers  of  similar  employment  to  such 
U.S.  workers  and  the  employee's 
response  thereto. 

(2)  Concerning  secondary 
displacement  (as  described  in  paragraph 
(d)  of  this  section),  the  H-lB  employer 
is  required  to  maintain  documentation 
to  show  the  manner  in  which  it  satisfied 
its  obligation  to  make  inquiries  as  to  the 
displacement  of  U.S.  workers  by  the 
other/secondary  employer  with  which 
the  H-lB  employer  places  any  H-lB 


nonimmigrants  (as  described  in 
paragraph  (d}(5}  of  this  section). 

18.  Section  655.739  is  added  to  read 
as  follows: 

§  655.739    What  is  ttM  "recruitment  of  U.S. 
workers"  obligation  that  applies  to  H-1B- 
dependent  employers  and  willful  violators, 
and  how  does  it  operate? 

An  employer  that  is  subject  to  this 
additional  attestation  obligation  (under 
the  standards  described  in  §  655.736)  is 
required — prior  to  filing  the  LCA  or  any 
petition  or  request  for  extension  of 
status  supported  by  the  LCA — to  take 
good  faith  steps  to  recruit  U.  S.  workers 
in  the  United  States  for  the  job(s)  in  the 
United  States  for  which  the  H-lB 
nonimmigrant(s)  is/are  sought.  The 
recruitment  shall  use  procedures  that 
meet  industry-wide  standards  and  offer 
compensation  that  is  at  least  as  great  as 
the  required  wage  to  be  paid  to  H-lB 
nonimmigrants  pursuant  to  §  655.731(a) 
[i.e..  the  higher  of  the  local  prevailing 
wage  or  the  employer's  actud  wage). 
The  employer  may  use  legitimate 
selection  criteria  relevant  to  the  job  that 
are  normal  or  customary  to  the  type  of 
job  involved,  so  long  as  such  criteria  are 
not  applied  in  a  discriminatory  manner. 
This  section  provides  guidance  for  the 
employer's  compliance  with  the 
recruitment  obligation. 

(a)  "United  States  workei"  ("U.S. 
worker")  is  defined  in  §655.715. 

(b)  "Industry,"  for  pvuposes  of  this 
section,  means  the  set  of  employers 
which  primarily  compete  for  the  same 
types  of  workers  as  those  who  are  the 
subjects  of  the  H-lB  petitions  to  be  filed 
pursuant  to  the  LCA.  Thus,  a  hospital, 
university,  or  computer  software 
development  firm  is  to  use  the 
recruitment  standards  utilized  by  the 
health  care,  academic,  or  information 
technology  industries,  respectively,  in 
hiring  workers  in  the  occupations  in 
question.  Similarly,  a  staffing  firm, 
which  places  its  workers  at  job  sites  of 
other  employers,  is  to  use  the 
recruitment  standards  of  the  industry 
which  primarily  employs  such  workers 
[e.g.,  the  health  care  industry,  if  the 
staffing  firm  is  placing  physical 
therapists  (whether  in  hospitals,  nursing 
homes,  or  private  homes);  the 
information  technology  industry,  if  the 
staffing  firm  is  placing  computer 
programmers,  software  engineers,  or 
other  such  workers). 

(c)  "Recruitment,"  for  purposes  of  this 
section,  means  the  process  by  which  an 
employer  seeks  to  contact  or  to  attract 
the  attention  of  person(s)  who  may 
apply  for  employment,  solicits 
applications  from  person(s)  for 
employment,  receives  applications,  and 
reviews  and  considers  applications  so  as 


to  present  the  appropriate  candidates  to 
the  official(s)  who  make(s)  the  hiring 
decision(s)  (i.e.,  pre-selection  treatment 
of  applications  and  applicants). 

(d)  "Solicitation  methods."  for 
purposes  of  this  section,  means  the 
techniques  by  which  an  employer  seeks 
to  contact  or  to  attract  the  attention  of 
potential  applicants  for  employment, 
and  to  solicit  applications  from 
person(s)  for  employment. 

(1)  Solicitation  methods  may  be  either 
external  or  internal  to  the  employer's 
workforce  (with  internal  solicitation  to 
include  current  and  former  employees). 

(2)  Solicitation  methods  may  be  either 
active  (where  an  employer  takes 
positive,  proactive  steps  to  identif}' 
potential  applicants  and  to  get 
information  about  its  job  openings  into 
the  hands  of  such  person(s))  or  passive 
(where  potential  applicants  find  their 
way  to  an  employer's  job 
announcements) . 

(i)  Active  solicitation  methods 
include  direct  communication  to 
incumbent  workers  in  the  employer's 
operation  and  to  workers  previously 
employed  in  the  employer's  operation 
and  elsewhere  in  the  industry; 
providing  training  to  incumbent 
workers  in  the  employer's  organization; 
contact  and  outreach  through  collective 
bargaining  organizations,  trade 
associations  and  professional 
associations;  participation  in  job  fairs 
(including  at  minority-serving 
institutions,  community/junior  colleges, 
and  vocational/technical  colleges);  use 
of  placement  services  of  colleges, 
universities,  community/junior  colleges. 
and  business/trade  schools;  use  of 
public  and/or  private  employment 
agencies,  referral  agencies,  or 
recruitment  agencies  ("headhunters"). 

(ii)  Passive  solicitation  methods 
include  advertising  in  general 
distribution  publications,  trade  or 
professional  journals,  or  special  interest 
publications  [e.g..  student-oriented; 
targeted  to  underrepresented  groups. 
including  minorities,  persons  with 
disabilities,  and  residents  of  rural  areas): 
America's  Job  Bank  or  other  Internet 
sites  advertising  job  vacancies;  notices 
at  the  employer's  worksite(s)  and/or  on 
the  employer's  Internet  "home  page." 

(e)  How  are  "industry-wide  standards 
for  recruitment"  to  be  identified?  An 
employer  is  not  required  to  utilize  any 
particular  number  or  type  of  recruitment 
methods,  and  may  make  a 
determination  of  the  standards  for  the 
industry  through  methods  such  as  trade 
organization  surveys,  studies  by 
consultative  groups,  or  reports/ 
statements  from  trade  organizations.  An 
employer  which  makes  such  a 
determination  should  be  prepared  to 


demonstrate  the  industry-wide 
standards  in  the  event  of  an 
enforcement  action  pursuant  to  subpart 
I  of  this  part.  An  employer's  recruitment 
shall  be  at  a  level  and  through  methods 
and  media  which  are  normal,  common 
or  prevailing  in  the  industry,  including 
those  strategies  that  have  been  shown  to 
be  successfully  used  by  employers  in 
the  industry  to  recruit  U.S.  workers.  An 
employer  may  not  utilize  only  the 
lowest  common  denominator  of 
recruitment  methods  used  in  the 
industrv,  or  only  methods  which  could 
reasonably  be  expected  to  be  likely  to 
yield  few  or  no  U.S.  worker  applicants, 
even  if  such  unsuccessful  recruitment 
methods  are  commonly  used  by 
employers  in  the  industry.  An 
employer's  recruitment  methods  shall 
include,  at  a  minimum,  the  following: 

(1)  Both  internal  and  external 
recruitment  [i.e.,  both  within  the 
employer's  workforce  (former  as  well  as 
current  workers)  and  among  U.S. 
workers  elsewhere  in  the  economy);  and 

(2)  At  least  some  active  recruitment, 
whether  internal  (e.g..  training  the 
employer's  U.S.  worker(s)  for  the 
position(s))  or  external  (e.g..  use  of 
recruitment  agencies  or  college 
placement  services). 

(f)  How  are  "legitimate  selection 
criteria  relevant  to  the  job  that  are 
normal  or  customary  to  the  type  of  job 
involved"  to  be  identified?  In 
conducting  recruitment  of  U.S.  workers 
[i.e.,  in  soliciting  applications  and  in 
pre-selection  screening  or  considering  of 
applicants),  an  employer  shall  apply 
selection  criteria  which  satisfy  all  of  the 
following  three  standards  (i.e.. 
paragraph  (b)  (1)  through  (3)).  Under 
these  standards,  an  employer  would  not 
apply  spurious  criteria  that  discriminate 
against  U.S.  worker  applicants  in  favor 
of  H-lB  nonimmigrants.  An  employer 
that  uses  criteria  which  fail  to  meet 
these  standards  would  be  considered  to 
have  failed  to  conduct  its  recruitment  of 
U.S.  workers  in  good  faith. 

(1)  Legitimate  criteria,  meaning 
criteria  which  are  legally  cognizable  and 
not  violative  of  any  applicable  laws 
[e.g..  employer  may  not  use  age.  sex. 
race  or  national  origin  as  selection 
criteria);. 

(2)  Relevant  to  the  job.  meaning 
criteria  which  have  a  nexus  to  the  job's 
duties  and  responsibilities;  and 

(3)  Normal  and  customary  to  the  type 
of  job  involved,  meaning  criteria  which 
would  be  necessary  or  appropriate 
based  on  the  practices  and  expectations 
of  the  industry,  rather  than  on  the 
preferences  of  the  particular  employer. 

(g)  What  actions  would  constitute  a 
prohibited  "discriminatory  manner"  of 
recruitment?  The  employer  shall  not 
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apply  otherwise-legitimate  screening 
criteria  in  a  manner  which  would  skew 
the  recruitment  process  in  favor  of  H- 
IB  nonimmigrants.  In  other  words,  the 
employer's  application  of  its  screening 
criteria  shall  provide  full  and  fair 
solicitation  and  consideration  of  U.S. 
applicants  The  recruitment  would  he 
considered  to  be  conducted  in  a 
discriminatory  manner  if  the  employer 
applied  its  screening  criteria  in  a 
disparate  manner  (whether  between  H- 
IB  and  U.S.  workers,  or  between  jobs 
where  H-lB  nonimmigrants  are 
involved  and  )obs  where  such  workers 
are  not  involved)  The  employer  would 
also  be  considered  to  be  recruiting  in  a 
discriminatoPk'  manner  if  it  used 
screening  criteria  that  are  prohibited  bv 
any  applicable  discrimination  law  (eg, 
sex,  race,  age,  national  origin).  The 
employer  that  conducts  recruitment  in  a 
discriminatory  manner  would  be 
considered  to  have  failed  to  conduct  its 
recruitment  of  US  workers  in  good 
faith. 

(h)  What  constitute  "good  faith  steps" 
in  recruitment  of  U  S  workers^  The 
employer  shall  perform  its  recruitment, 
as  described  in  paragraphs  (d)  through 
(g)  of  this  section,  so  as  to  offer  fair 
opportunities  for  employment  to  U.S. 
workers,  without  skewing  the 
recruitment  process  against  U.S. 
workers  or  in  favor  of  H-lB 
nonimmigrants.  No  specific  regimen  is 
required  for  solicitation  methods 
seeking  applicants  or  for  pre-selection 
treatment  screening  applicants.  The 
employer's  recruitment  process, 
including  pre-selection  treatment,  must 
assure  that  U  S  workers  are  given  a  fair 
chance  for  consideration  for  a  |ob,  rather 
than  being  ignored  or  rejected  through 
a  process  that  serves  the  employer's 
preferences  with  respect  to  the  make  up 
of  its  workforce  (e.g.,  the  Department 
would  look  with  disfavor  on  a  practice 
of  interviewing  H-lB  applicants  but  not 
U,S.  applicants,  or  a  practice  of 
screening  the  applications  of  H-lB 
nonimmigrants  differently  from  the 
applications  of  U.S.  workers).  The 
employer  shall  not  exercise  a  preference 
for  its  incumbent  nonimmigrant  workers 
who  do  not  yet  have  H-lB  status  (eg., 
workers  on  student  visas).  The  employer 
shall  recruit  in  the  United  States, 
seeking  U.S.  worker(s),  for  the  job(s)  in 
the  United  States  for  which  H-lB 
nonimmigrant(s)  are  or  will  be  sought. 

(i)  What  documentation  is  the 
employer  required  to  make  or  maintain, 
concerning  its  recruitment  of  U.S. 
workers?^ 

(1)  The  employer  shall  maintain 
documentation  of  the  recruiting 
methods  used,  including  the  places  and 
dates  of  the  advertisements  and  postings 


or  other  recruitment  methods  used,  the 
content  of  the  advertisements  and 
postings,  and  the  compensation  terms  (i 
such  are  not  included  in  the  content  of 
the  advertisements  and  postings).  The 
documentation  may  be  in  any  form, 
including  copies  of  advertisements  or 
proofs  from  the  publisher,  the  order  or 
confirmation  from  the  publisher,  an 
electronic  or  printed  copy  of  the 
Internet  posting,  or  a  memorandum  to 
the  file. 

(2)  The  employer  shall  retain  any 
documentation  it  has  received  or 
prepared  concerning  the  treatment  of 
applicants,  such  as  copies  of 
applications  and/or  related  documents. 
test  papers,  rating  forms,  records 
regarding  interviews,  and  records  of  job 
offers  and  applicants'  responses.  To 
comply  with  this  requirement,  the 
employer  is  not  required  to  create  any 
documentation  it  would  not  otherwise 
create. 

(3)  The  documentation  maintained  by 
the  employer  shall  be  made  available  to 
the  .\dministrator  in  the  event  of  an 
enforcement  action  pursuant  to  subpart 

I  of  this  part.  The  documentation  shall 
be  maintained  for  the  period  of  time 
specified  in  <>  655. 760 

(4)  The  employer's  public  access  file 
maintained  in  accordance  with 

§655  760  shall  contain  information 
summarizing  the  principal  recruitment 
methods  used  and  the  time  frame(s)  in 
whu:h  such  recruitment  methods  were 
u.sed.  This  may  be  accomplished  either 
through  a  memorandum  or  through 
copies  of  pertinent  documents. 

(j)  In  addition  to  conducting  good 
faith  recruitment  of  U.S.  workers  (as 
described  in  paragraphs  (a)  through  (h) 
of  this  section),  the  employer  is  required 
to  have  offered  the  job  to  any  U.S. 
worker  wh(j  applies  and  is  equally  or 
better  qualified  for  the  job  than  the  H- 
IB  nonimmigrant  (see  8  U.S.C. 
1182(n)(l)(G)(i)(II)):  this  requirement  is   ' 
enforced  by  the  Department  of  Justice 
(see  8  U.S.C.  1 182(n){5):  20  CFR 
655.705(c)). 

19.  Section  655.740  is  amended  by 
revising  the  title  and  paragraph  (a)(2)(ii) 
to  read  as  follows: 

§  655.740    What  actions  are  taken  on  labor 
condition  applications? 


(ii)  When  the  Form  ETA  9035 
contains  obvious  inaccuracies.  An 
obvious  inaccuracy  will  be  found  if  the 
employer  files  an  application  in  error — 
eg,  where  the  Administrator.  Wage  and 
Hour  Division,  after  notice  and 
opportunity  for  a  hearing  pursuant  to 
subpart  1  of  this  part,  has  notified  ETA 
In  writing  that  the  employer  has  been 


disqualified  from  employing  H-lB 
nonimmigrants  under  section  212(n)(2) 
f    of  the  INA.  Examples  of  other  obvious 
inaccuracies  include  stating  a  wage  rate 
below  the  FLSA  minimum  wage, 
submitting  an  LCA  earlier  than  six 
months  before  the  beginning  date  of  the 
period  of  intended  employment, 
identifj'ing  multiple  occupations  on  a 
single  LCA,  identifying  a  wage  which  is 
below  the  prevailing  wage  listed  on  the 
LCA.  or  identifying  a  wage  range  where 
the  bottom  of  such  wage  range  is  lower 
than  the  prevailing  wage  listed  on  the 
LCA. 


20.  Section  655.750  is  amended  by 
revising  the  title  and  paragraph  (b)(2)  to 
read  as  follows: 

§  655.750    What  Is  the  validity  period  of  the 
labor  condition  application? 

♦  *         «         •         * 

(b)*   *   * 

(2)  Requests  for  withdrawals  shall  be 
in  writing  and  shall  be  directed  to  the 
ETA  service  center  at  the  following 
address:  ETA  Application  Processing 
Center,  F,0.  Box  13640.  Philadelphia 
PA  19101. 

•  «         *         *         « 

21,  Section  655,760  is  amended  by 
revising  the  title  and  paragraph  (a)(1). 
adding  paragraphs  (a)(6),  (a)(7),  (a)(8). 
(a)(9)  and  (a)(10).  and  revising  the  first 
sentence  of  paragraph  (c),  to  read  as 
follows: 

§  655.760  What  records  are  to  be  made 
available  to  the  public,  and  what  records 
are  to  be  retained? 

(a)   *    *    * 

(1)  A  copy  of  the  completed  labor 
condition  application,  Form  ETA  9035. 
and  cover  pages.  Form  ETA  9035CP.  If 
the  application  is  submitted  by 
facsimile  transmission,  the  application 
containing  the  original  signature  shall 
be  maintained  by  the  employer. 
***** 

(6)  A  summary  of  the  benefits  offered 
to  U.S.  workers  in  the  same 
occupational  classifications  as  H-lB 
nonimmigrants,  a  statement  as  to  how 
any  differentiation  in  benefits  is  made 
where  not  all  employees  are  offered  or 
receive  the  same  benefits  (such 
summary  need  not  include  proprietary 
information  such  as  the  costs  of  the 
benefits  to  the  employer,  or  the  details 
of  stock  options  or  incentive 
distributions),  and/or,  where  applicable, 
a  statement  that  some/all  H-lB 
nonimmigrants  are  receiving  "home 
country"  benefits  (see  §655. 731(c)(3)); 

(7)  Where  the  employer  undergoes  a 
change  in  corporate  structure,  a  sworn 
statement  by  a  responsible  official  of  the 


new  employing  entity  that  it  accepts  all 
obligations,  liabilities  and  undertakings 
under  the  LCAs  filed  by  the  predecessor 
employing  entity,  together  with  a  list  of 
each  affected  LCA  and  its  date  of 
certification,  and  a  description  of  the 
actual  wage  system  and  EIN  of  the  new 
employing  entity  (see  §655. 730(e)(1)). 

(8)  Where  the  employer  utilizes  the 
definition  of  "single  employer"in  the 
IRC,  a  list  of  any  entities  included  as 
part  of  the  single  employer  in  making 
the  determination  as  to  its  H-lB- 
dependency  status  (see  §  655.736(d)(7)); 

(9)  Where  the  employer  is  H-lB- 
dependent  and/or  a  willful  violator,  and 
indicates  on  the  LCA{s)  that  only 
"exempt"  H-lB  nonimmigrants  will  be 
employed,  a  list  of  such  "exempt"  H-lB 
nonimmigrants  (see  §  655.737(e)(1)); 

(10)  Where  the  employer  is  H-lB- 
dependent  or  a  willful  violator,  a 
summary  of  the  recruitment  methods 
used  and  the  time  frames  of  recruitment 
of  U.S.  workers  (or  copies  of  pertinent 
documents  showing  this  information) 
(see§655.739(i)(4). 
***** 

(c)  Retention  of  records.  Either  at  the 
employer's  principal  place  of  bvisiness 
in  the  U.S.  or  at  the  place  of 
employment,  the  employer  shall  retain 
copies  of  the  records  required  by  this 
subpart  for  a  period  of  one  year  beyond 
the  last  date  on  which  any  H-lB 
nonimmigrant  is  employed  xmder  the 
labor  condition  application  or,  if  no 
nonimmigrants  were  employed  imder 
the  labor  condition  application,  one 
year  from  the  date  the  labor  condition 
application  expired  or  was 
withdrawn.*   *   * 


Subpart  I— Enforcement  of  H-1B  Labor 
Condition  Applications 

22.  Section  655.800  is  revised  to  read 
as  follows: 

§  655.800    Who  will  enforce  the  LCAs  and 
how  will  they  be  enforced? 

(a)  Authority  of  Administrator.  Except 
as  provided  in  §655.807,  the 
Administrator  shall  perform  all  the 
Secretary's  investigative  and 
enforcement  functions  imder  section 
212(n)  of  the  INA  (8  U.S.C.  1182(n))  and 
this  subpart  I  and  subpart  H  of  this  part, 

(b)  Conduct  of  investigations.  The 
Administrator,  either  pursuant  to  a 
complaint  or  otherwise,  shall  conduct 
such  investigations  as  may  be 
appropriate  and,  in  connection 
therewith,  enter  and  inspect  such  places 
and  such  records  (and  make 
transcriptions  or  copies  thereof), 
question  such  persons  and  gather  such 
information  as  deemed  necessary  by  the 


Administrator  to  determine  compliance 
regarding  the  matters  which  are  the 
subject  of  the  investigation. 

(c)  Employer  cooperation/availability 
of  records.  An  employer  shall  at  all 
times  cooperate  in  administrative  and 
enforcement  proceedings.  An  employer 
being  investigated  shall  make  available 
to  the  Administrator  such  records, 
information,  persons,  and  places  as  the 
Administrator  deems  appropriate  to 
copy,  transcribe,  question,  or  inspect. 
No  employer  subject  to  the  provisions  of 
section  212(n)  of  the  INA  and/or  this 
subpart  I  or  subpart  H  of  this  part  shall 
interfere  with  any  official  of  the 
Department  of  Labor  performing  an 
investigation,  inspection  or  law 
enforcement  function  pursuant  to  8 
U.S.C.  1182(n)  or  this  subpart  I  or 
subpart  H  of  this  part.  Any  such 
interference  shall  be  a  violation  of  the 
labor  condition  application  and  this 
subpart  I  and  subpart  H  of  this  part,  and 
the  Administrator  may  take  such  further 
actions  as  the  Administrator  considers 
appropriate.  (Federal  criminal  statutes 
prohibit  certain  interference  with  a 
Federal  officer  in  the  performance  of 
official  duties.  18  U.S.C.  Ill  and  18 
U.S.C.  1114.) 

(d)  Confidentiality.  The  Administrator 
shall,  to  the  extent  possible  imder 
existing  law,  protect  the  confidentiality 
of  any  person  who  provides  information 
to  the  Department  in  confidence  in  the 
course  of  an  investigation  or  otherwise 
imder  this  subpart  I  or  subpart  H  of  this 
part. 

23.  Section  655,801  is  added  to  read 
as  follows: 

§  655.801     What  protection  do  employees 
have  from  retaliation? 

(a)  No  employer  subject  to  this 
subpart  I  or  subpart  H  of  this  part  shall 
intimidate,  threaten,  restrain,  coerce, 
blacklist,  discharge  or  in  any  other 
manner  discriminate  against  an 
employee  (which  term  includes  a  former 
employee  or  an  applicant  for 
employment)  because  the  employee 
has — 

(1)  Disclosed  information  to  the 
employer,  or  to  any  other  person,  that 
the  employee  reasonably  believes 
evidences  a  violation  of  section  212(n) 
of  the  INA  or  any  regulation  relating  to 
section  212(n),  including  this  subpart  I 
and  subpart  H  of  this  part  and  any 
pertinent  regulations  of  INS  or  the 
Department  of  Justice;  or 

(2)  Cooperated  or  sought  to  cooperate 
in  an  investigation  or  oUier  proceeding 
concerning  the  employer's  compliance 
with  the  requirements  of  section  212(n) 
of  the  INA  or  any  regulation  relating  to 
section  212(n). 


(b)  It  shall  be  a  violation  of  this 
section  for  any  employer  to  engage  in 
the  conduct  described  in  paragraph  (a) 
of  this  section.  Such  conduct  shall  be 
subject  to  the  penalties  prescribed  by 
section  212(n)(2)(C)(ii)  of  the  INA  and 
§  655.810(b)(2),  i.e..  a  fine  of  up  to 
$5,000,  disqualification  from  filing 
petitions  under  section  204  or  section 
214(c)  of  the  INA  for  at  least  two  years, 
and  such  further  administrative 
remedies  as  the  Administrator  considers 
appropriate. 

(c)  Pursuant  to  section  212(n)(2)(v)  of 
the  INA,  an  H-lB  nonimmigrant  who 
has  filed  a  complaint  alleging  that  an 
employer  has  discriminated  against  the 
employee  in  violation  of  paragraph 
(d)(1)  of  this  section  (or  §  655.501(a)) 
may  be  allowed  to  seek  other 
appropriate  employment  in  the  United 
States,  provided  the  employee  is 
otherwise  eligible  to  remain  and  work  in 
the  United  States.  Such  employment 
may  not  exceed  the  maximum  period  of 
stay  authorized  for  a  nonimmigrant 
classified  under  section  212(n)  of  the 
INA,  Further  information  concerning 
this  provision  should  be  sought  from  the 
Immigration  and  Naturalization  Service. 

24.  Section  655.805  is  revised  to  read 
as  follows: 

§  655.805    What  violations  may  the 
Administrator  investigate? 

(a)  The  Administrator,  through 
investigation,  shall  determine  whether 
an  H-lB  employer  has— 

(1)  Filed  a  labor  condition  application 
with  ETA  which  misrepresents  a 
material  fact  (Note  to  paragraph  (a)(1): 
Federal  criminal  statutes  provide 
penalties  of  up  to  $10,000  and/or 
imprisonment  of  up  to  five  years  for 
knowing  and  willful  submission  of  false 
statements  to  the  Federal  Government. 
18  U.S.C,  1001;  see  also  18  U.S.C,  1546); 

(2)  Failed  to  pay  wages  (including 
benefits  provided  as  compensation  for 
services),  as  required  under  §  655.731 
(including  pa>Tnent  of  wages  for  certain 
nonproductive  time); 

(3 J  Failed  to  provide  working 
conditions  as  required  under  §  655.732; 

(4)  Filed  a  labor  condition  application 
for  H-lB  nonimmigrants  during  a  strike 
or  lockout  in  the  course  of  a  labor 
dispute  in  the  occupational 
classification  at  the  place  of 
employment,  as  prohibited  by  §655.733; 

(5)  bailed  to  provide  notice  of  the 
filing  of  the  labor  condition  application, 
as  required  in  §  655.734; 

(6)  Failed  to  specify  accurately  on  the 
labor  condition  application  the  number 
of  workers  sought,  the  occupational 
classification  in  which  the  H-lB 
nonimmigrant(s)  will  be  employed,  or 
the  wage  rate  and  conditions  under 
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which  the  H-lB  nonimmigrant(s)  will 
be  employed; 

(7)  Displaced  a  U.S.  worker  (including 
displacement  of  a  US  worker  employed 
by  a  secondary  employer  at  the  worksite 
where  an  H-lB  worker  is  placed),  as 
prohibited  by  §655.738  (if  applicable); 

(8)  Failed  to  make  the  required 
displacement  inquiry'  of  another 
employer  at  a  worksite  where  H-lB 
nonimmigrant(s)  were  placed,  as  set 
forth  in  §655.738  (if  applicable); 

(9)  Failed  to  recruit  in  good  faith,  as 
reauired  by  §655.739  (if  applicable); 

(\0)  Displaced  a  US  worxer  in  the 
course  of  committing  a  willful  violation 
of  any  of  the  conditions  in  paragraphs 
(a)(2)  through  (9)  of  this  section,  or 
willful  misrepresentation  of  a  material 
fact  on  a  labor  condition  application; 

(n)  Required  or  accepted  from  an  H- 
IB  nonimmigrant  payment  or 
remittance  of  the  additional  $500/ 
$1,000  fee  incurred  in  filing  an  H-lB 
petition  with  the  INS,  as  prohibited  by 
§655.731(c)(10)(ii); 

(12)  Required  or  attempted  to  require 
an  H-lB  nonimmigrant  to  pay  a  penalty 
for  ceasing  employment  prior  to  an 
agreed  upon  date,  as  prohibited  by 
§655.731(c)(10)(i); 

(13)  Discriminated  against  an 
employee  for  protected  conduct,  as 
prohibited  bv  §655.801; 

(14)  Failed  to  make  available  for 
public  examination  the  application  and 
necessary  document(s)  at  the  employer's 
principal  place  of  business  or  worksite, 
as  required  by  §  655.760(a); 

(15)  Failed  to  maintain 
documentation,  as  required  by  this  part; 
and 

(16)  Failed  otherwise  to  comply  in 
any  other  manner  with  the  provisions  of 
this  subpart  I  or  subpart  H  of  this  part. 

(b)  The  determination  letter  setting 
forth  the  investigation  findings  (see 
§655.815)  shall  specif)'  if  the  violations 
were  found  to  be  substantial  of  willful. 
Penalties  may  be  assessed  and 
disqualification  ordered  for  violation  of 
the  provisions  in  paragraphs  (a)(5).  (6). 
or  (9)  of  this  section  only  if  the  violation 
was  found  to  be  substantial  or  willful. 
The  penalties  may  be  assessed  and 
disqualification  ordered  for  violation  of 
the  provisions  in  paragraphs  (a)(2)  or  (3) 
of  this  section  only  if  the  violation  was 
found  to  be  willful,  but  the  Secretar\ 
may  order  payment  of  back  wages 
(including  benefits)  due  for  such 
violation  whether  or  not  the  violation 
was  willful. 

(c)  For  purposes  of  this  part,   ■willful 
failure  "  means  a  knowing  failure  or  a 
reckless  disregard  with  respect  to 
whether  the  conduct  was  contrary  to 
section  212(n)(l)(A)(i)  or  (ii)  of  the  INA. 
or  §§  655.731  or  655.732.  See 


McLaughlin  v.  Richland  Shoe  Co.,  486 
US   128  (1988):  see  also  Trans  World 
Airlines  v.  Thurston.  469  U.S.  Ill 
(1985). 

(d)  The  provisions  of  this  part  become 
applicable  upon  the  date  that  the 
employer's  LCA  is  certified,  pursuant  to 
§§655'740(a)(l)  and  655.750,  whether 
or  not  the  employer  hires  any  H-lB 
nonimmigrants  in  the  occupation  for  the 
period  of  employment  covered  in  the 
labor  condition  application.  If  the 
period  of  employment  specified  in  the 
labor  condition  application  expires  or 
the  employer  withdraws  the  application 
in  accordance  with  §  655.750(b),  the 
provisions  of  this  part  will  no  longer 
apply  with  respect  to  such  application, 
except  as  provided  in  §655.750fb)(3) 
and  (4). 

25.  Section  655.806  is  added  to  read 
as  follows: 

§  655.806    Who  may  file  a  complaint  and 
how  is  it  processed? 

(a)  Any  aggrieved  party,  as  defined  in 
§  655.715,  may  file  a  complaint  alleging 
a  violation  described  in  §  655.805(a). 
The  procedures  for  filing  a  complaint  by 
an  aggrieved  party  and  its  processing  by 
the  Administrator  are  set  forth  in  this 
.section.  The  procedures  for  filing  and 
processing  information  alleging 
violations  from  persons  or  organizations 
that  are  not  aggrieved  parties  are  set 
forth  in  §  655.807.  With  regard  to 
complaints  filed  by  any  aggrieved 
person  or  organization — 

(1)  No  particular  form  of  complaint  is 
required,  except  that  the  complaint  shall 
be  written  or,  if  oral,  shall  be  reduced 

to  writing  by  the  Wage  and  Hour 
Division  official  who  receives  the 
complaint 

(2)  The  complaint  shall  set  forth 
sufficient  facts  for  the  Administrator  to 
determine  whether  there  is  reasonable 
cause  to  believe  that  a  violation  as 
described  in  §655.805  has  been 
committed,  and  therefore  that  an 
investigation  is  warranted.  This 
determination  shall  be  made  within  10 
days  of  the  date  that  the  complaint  is 
received  by  a  Wage  and  Hour  Division 
official.  If  the  Administrator  determines 
that  the  complaint  fails  to  present 
reasonable  cause  for  an  investigation, 
the  Administrator  shall  so  notify  the 
complainant,  who  may  submit  a  new 
complaint,  with  such  additional 
information  as  may  be  necessary.  No 
hearing  or  appeal  pursuant  to  this 
subpart  shall  be  available  where  the 
.administrator  determines  that  an 
investigation  on  a  complaint  is  not 
warranted. 

(3)  If  the  Administrator  determines 
that  an  investigation  on  a  complaint  is 
warranted,  the  complaint  shall  be 


accepted  for  filing;  an  investigation 
shall  be  conducted  and  a  determination 
issued  within  30  calendar  days  of  the 
date  of  filing.  The  time  for  the 
investigation  may  be  increased  with  the 
consent  of  the  employer  and  the 
complainant,  or  if,  for  reasons  outside  of 
the  control  of  the  Administrator,  the 
Administrator  needs  additional  time  to 
obtain  information  needed  from  the 
employer  or  other  sources  to  determine 
whether  a  violation  has  occurred.  No 
hearing  or  appeal  pursuant  to  this 
subpart  shall  be  available  regeirding  the 
Administrator's  determination  that  an 
investigation  on  a  complaint  is 
warranted. 

(4)  In  the  event  that  the  Administrator 
seeks  a  prevailing  wage  determination 
from  ETA  pursuant  to  §  655.731(d),  or 
advice  as  to  prevailing  working 
conditions  from  ETA  pursuant  to 

§  655.732(c)(2),  the  30-day  investigation 
period  shall  be  suspended  from  the  date 
of  the  Administrator's  request  to  the 
date  of  the  Administrator's  receipt  of  the 
wage  determination  (or.  in  the  event 
that  the  employer  challenges  the  wage 
determination  through  the  Employment 
Service  complaint  system,  to  the  date  of 
the  completion  of  such  complaint 
process). 

(5)  A  complaint  must  be  filed  not  later 
than  12  months  after  the  latest  date  on 
which  the  alleged  violation(s)  were 
committed,  which  would  be  the  date  on 
which  the  employer  allegedly  failed  to 
perform  an  action  or  fulfill  a  condition 
specified  in  the  LCA,  or  the  date  on 
which  the  employer,  through  its  action 
or  inaction,  allegedly  demonstrated  a 
misrepresentation  of  a  material  fact  in 
the  LCA.  This  jurisdictional  bar  does 
not  affect  the  scope  of  the  remedies 
which  may  be  assessed  by  the 
Administrator.  Where,  for  example,  a 
complaint  is  timely  filed,  back  wages 
may  be  assessed  for  a  period  prior  to 
one  vear  before  the  filing  of  a  complaint. 

(6)  A  complaint  may  be  submitted  to 
any  local  Wage  and  Hour  Division 
office.  The  addresses  of  such  offices  are 
found  in  local  telephone  directories, 
and  on  the  Department's  informational 
site  on  the  Internet  at  http:// 

vv-WH-.  dol.gov/dol/esa  /p  u  blic/con  tacts/ 
whd/america2 .htm.  The  office  or  person 
receiving  such  a  complaint  shall  refer  it 
to  the  office  of  the  Wage  and  Hour 
Division  administering  the  area  in 
which  the  reported  violation  is  alleged 
to  have  occurred. 

(b)  When  an  investigation  has  been 
conducted,  the  Administrator  shall, 
pursuant  to  §  655.815,  issue  a  written 
determination  as  described  in 
§  655.805(a). 

26.  Section  655.807  is  added  to  read 
as  follows: 


§  655.807    How  may  someone  who  Is  not 
an  "aggrieved  party"  allege  violations,  and 
how  will  those  allegations  Im  processed? 

(a)  Persons  who  are  not  aggrieved 
parties  may  submit  information 
concerning  possible  violations  of  the 
provisions  described  in  §  655.805(a)(1) 
through  (4)  and  (a)(7)  through  (9).  No 
particular  form  is  required  to  submit  the 
information,  except  diat  the  infonnation 
shall  be  submitted  in  writing  or,  if  oral, 
shall  be  reduced  to  writing  by  the  Wage 
and  Hour  Division  official  who  receives 
the  information.  An  optional  fonn  shall 
be  available  to  be  used  in  setting  forth 
the  information.  The  information 
provided  shall  include: 

(1)  The  identity  of  the  person 
submitting  the  information  and  the 
person's  relationship,  if  any,  to  the 
employer  or  other  infonnation 
concerning  the  person's  basis  for  having 
knowledge  of  the  employer's 
employment  practices  or  its  compliance 
with  the  requirements  of  this  subpart  I 
and  subpart  H  of  this  part;  and 

(2)  A  description  of  the  possible 
violation,  including  a  description  of  the 
facts  knowm  to  the  person  submitting 
the  information,  in  sufficient  detail  for 
the  Secretary  to  determine  if  there  is 
reasonable  cause  to  believe  that  the 
employer  has  committed  a  willful 
violation  of  the  provisions  described  in 
§  655.805(a)(1),  (2),  (3),  (4),  (7),  (8),  or 

(9). 

(b)  The  Administrator  may  mtemew 
the  person  submitting  the  information 
as  appropriate  to  obtain  further 
information  to  determine  whether  the 
requirements  of  this  section  are  met.  In 
addition,  the  person  submitting 
information  under  this  section  shall  be 
informed  that  his  or  her  identity  will 
not  be  disclosed  to  the  employer 
without  his  or  her  permission. 

(c)  Information  concerning  possible 
violations  must  be  submitted  not  later 
than  12  months  after  the  latest  date  on 
which  the  alleged  violation(s)  were 
committed.  The  12-month  period  shall 
be  applied  in  the  manner  described  in 
§  655.806(a)(5). 

(d)  Upon  receipt  of  the  information, 
the  Administrator  shall  promptly  review 
the  information  submitted  and 
determine: 

(1)  Does  the  source  likely  possess 
knowledge  of  the  employer's  practices 
or  employment  conditions  or  the 
employer's  compliance  with  the 
requirements  of  subpart  H  of  this  part? 

(2)  Has  the  source  provided  specific 
credible  information  alleging  a  violation 
of  the  requirements  of  the  conditions 
described  in  §  655.805(a)(1),  (2),  (3),  (4), 
(7),  (8).  or  (9)? 

(3)  Does  the  information  m  support  ot 
the  allegations  appear  to  provide 


reasonable  cause  to  believe  that  the 
employer  has  committed  a  violation  of 
the  provisions  described  in 
§  655.805(a)(1),  (2),  (3),  (4),  (7).  (8).  or 
(9),  and  that 
(i)  The  alleged  violation  is  willful? 
(ii)  The  employer  has  engaged  in  a 
pattern  or  practice  of  violations?  or 
(iii)  The  employer  has  committed 
substantial  violations,  affecting  multiple 
employees? 

(e)  "Information"  within  the  meaning 
of  this  section  does  not  include 
information  from  an  officer  or  employee 
of  the  Department  of  Labor  unless  it  was 
obtained  in  the  course  of  a  lawful 
investigation,  and  does  not  include 
information  submitted  by  the  employer 
to  the  Attorney  General  or  the  Secretary 
in  secvuing  the  employment  of  an  H-lB 
nonimmigrant. 

(f)(1)  Except  as  provided  in  paragraph 
(f)(2)  of  this  section,  where  the 
Adininistrator  has  received  information 
from  a  source  other  than  an  aggrieved 
party  which  satisfies  all  of  the 
requirements  of  paragraphs  (a)  through 
(d)  of  this  section,  or  where  the 
Administrator  or  another  agency  of  the 
Department  obtains  such  information  in 
a  lawful  investigation  under  this  or  any 
other  section  of  the  INA  or  any  other 
Act,  the  Administrator  (by  mail  or 
facsimile  transmission)  shall  promptly 
notify  the  employer  that  the  information 
has  been  received,  describe  the  nature  of 
the  allegation  in  sufficient  detail  to 
permit  the  employer  to  respond,  and 
request  that  the  employer  respond  to  the 
allegation  within  10  days  of  its  receipt 
of  the  notification.  The  Administrator 
shall  not  identify  the  soiurce  or 
information  which  would  reveal  the 
identity  of  the  source  without  his  or  her 
permission. 

(2)  The  Administrator  may  dispense 
with  notification  to  the  employer  of  the 
alleged  violations  if  the  Administrator 
determines  that  such  notification  might 
interfere  with  an  effort  to  secvue  the 
employer's  compliance.  This 
determination  shall  not  be  subject  to 
review  in  any  administrative  proceeding 
and  shall  not  be  subject  to  judicial 
review. 

(g)  After  receipt  of  any  response  to  the 
allegations  provided  by  the  employer, 
the  Administrator  will  promptly  review- 
all  of  the  information  received  and 
determine  whether  the  allegations 
shoiUd  be  referred  to  the  Secretary  for 
a  determination  whether  an 
investigation  should  be  commenced  by 
the  Administrator. 

(h)  If  the  Administrator  refers  the 
allegations  to  the  Secretary,  the 
Secretary  shall  make  a  determination  as 
to  whether  to  authorize  an  investigation 
under  this  section. 


(1)  No  investigation  shall  be 
commenced  unless  the  Secretary  (or  the 
Deputy  Secretary  or  other  Acting 
Secretary  in  the  absence  or  disability) 
personally  authorizes  the  investigation 
and  certifies — 

(i)  That  the  information  provided 
under  paragraph  (a)  of  this  section  or 
obtained  pursuant  to  a  lawful 
investigation  by  the  Department  of 
Labor  provides  reasonable  cause  to 
believe  that  the  employer  has 
committed  a  violation  of  the  provisions 
described  in  §  655.805(a)(1),  (2).  (3).  (4), 
(7).  (8).  or  (9); 

(ii)  That  there  is  reasonable  cause  to 
believe  the  alleged  violations  are 
willful,  that  the  employer  has  engaged 
in  a  pattern  or  practice  of  such 
violations,  or  that  the  employer  has 
committed  substantial  violations, 
affecting  multiple  employees;  and 

(iii)  Tnat  the  other  requirements  of 
paragraphs  (a)  through  (d)  of  this  section 
have  been  met. 

(2)  No  hearing  shall  be  available  from 
a  decision  by  the  Administrator 
declining  to  refer  allegations  addressed 
by  this  section  to  the  Secretary,  and 
none  shall  be  available  from  a  decision 
by  the  Secretary  certifying  or  declining 
to  certify  that  an  investigation  is 
warranted. 

(i)  If  the  Secretary  issues  a 
certification,  an  investigation  shall  be 
conducted  and  a  determination  issued 
within  30  days  after  the  certification  is 
received  by  the  local  Wage  and  Horn- 
office  undertaking  the  investigation.  The 
time  for  the  investigation  may  be 
increased  upon  the  agreement  of  the 
employer  and  the  Administrator  or.  if 
for  reasons  outside  of  the  control  of  the 
Administrator,  additional  time  is 
necessary  to  obtain  information  needed 
from  the  employer  or  other  sources  to 
determine  whether  a  violation  has 
occvured. 

(j)  In  the  event  that  the  Administrator 
seeks  a  prevailing  wage  determination 
from  ETA  pursuant  to  §655. 731(d),  or 
advice  as  to  prevailing  working 
conditions  from  ETA  pursuant  to 
§  655.732(c)(2).  the  30-day  investigation 
period  shall  be  suspended  from  the  date 
of  the  Administrator's  request  to  the 
date  of  the  Administrator's  receipt  of  the 
wage  determination  (or.  in  the  event 
that  the  employer  challenges  the  wage 
determination  through  the  Employment 
Service  complaint  system,  to  the  date  of 
the  completion  of  such  complaint 
process). 

(k)  Following  the  investigation,  the 
Administrator  shall  issue  a 
determination  in  accordance  with  to 
§655.815. 

(1)  This  section  shall  expire  on 
September  30,  2003  unless  section 
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212(n)(2)(G)  of  the  INA  is  extended  by 
future  legislative  action.  Absent  such 
extension,  no  investigation  shall  be 
certified  by  the  Secretary  under  this 
section  after  that  date;  however,  any 
investigation  certified  on  or  before 
September  30.  2003  may  be  completed. 
27.  Section  655.808  is  added  tu  read 
as  follows: 

§  655.808    Under  what  circumstances  may 
random  investigations  t>e  conducted? 

(a)  The  Administrator  may  conduct 
random  investigations  of  an  employer 
during  a  five-year  period  beginning  with 
the  date  of  any  of  the  foUowmg  findings, 
provided  such  date  is  on  or  after 
October  21.  1998: 

(DA  finding  by  the  Secretary  that  the 
employer  willfully  violated 

anv  of  the  provisions  described  in 
§655.805(a){l)  through  (9); 

(2)  A  finding  by  the  Secretary  that  the 
employer  willfully  misrepresented 
material  fact(s)  in  a  labor  condition 
application  filed  pursuant  to  §655.730; 
or 

(3)  A  finding  by  the  Attorney  General 
that  the  employer  willfully  failed  to 
meet  the  condition  of  section 
212(n)(l){G)(i)(II)  of  the  FNA  (pertaining 
to  an  offer  of  employment  to  an  equally 
or  better  qualified  U.S.  worker). 

(b)  A  finding  within  the  meaning  of 
this  section  is  a  final,  unappealed 
decision  of  the  agency.  See 
§§655.520{a).  655.845(c).  and 
655.855(b) 

(c)  .An  investigation  pursuant  to  this 
section  may  be  made  at  any  time  the 
Administrator,  in  the  exercise  of 
discretion,  considers  appropriate, 
without  regard  to  whether  the 
Administrator  has  reason  to  believe  a 
violation  of  the  provisions  of  this 
subpart  I  and  subpart  H  of  this  part  has 
been  committed.  Following  an 
investigation,  the  Administrator  shall 
issue  a  determination  in  accordance 
with  §655.815. 

28.  Section  655,810  is  revised  to  read 
as  follows: 

§  655.81 0    What  remedies  may  be  ordered 
It  violations  are  found? 

(a)  Upon  determining  that  an 
employer  has  failed  to  pay  wages  or 
provide  fringe  benefits  as  required  by 
§655.731  and  §655.732.  the 
Administrator  shall  assess  and  oversee 
the  payment  of  back  wages  or  fringe 
benefits  to  any  H-lB  nonimmigrant  who 
has  not  been  paid  or  provided  fringe 
benefits  as  required.  The  back  wages  or 
fringe  benefits  shall  be  equal  to  the 
difference  between  the  amount  that 
should  have  been  paid  and  the  amount 
that  actually  was  paid  to  (or  with 
respect  to)  such  nonimniigrant(s). 


(b)  Civil  money  penalties.  The 
Administrator  may  assess  civil  money 
penalties  for  violations  as  follows: 

(1)  An  amount  not  to  exceed  $1,000 
per  violation  for: 

(i)  A  violation  pertaining  to  strike/ 
lockout  (§655.733)  or  displacement  of 
U.S.  workers  (§655.738); 

(ii)  A  substantial  violation  pertaining 
to  notification  (§  655.734),  labor 
condition  application  specificity 
(§655.730),  or  recruitment  of  U.S. 
workers  (§655.739); 

(iii)  A  misrepresentation  of  material 
fact  on  the  labor  condition  application: 

(iv)  An  early-termination  penalty  paid 
by  the  employee  (§655.731(c)(lO)('i)); 
(v)  Payment  by  the  employee  of  the 
additional  $500/51.000  filing  fee 
(§655.731(c)(10)(ii)):or 

(vi)  Violation  of  the  requirements  of 
the  regulations  in  this  subpart  I  and 
subpart  H  of  this  part  or  the  provisions 
regarding  public  access  (§655.760) 
where  the  violation  impedes  the  ability 
of  the  Administrator  to  determine 
whether  a  violation  of  section  212(n)  of 
the  INA  has  occurred  or  the  ability  of 
members  of  the  public  to  have 
information  needed  to  file  a  complaint 
or  information  regarding  alleged 
violations  of  section  212(n)  of  the  INA; 

(2)  An  amount  not  to  exceed  $5,000 
per  violation  for: 

(i)  A  willful  failure  pertaining  to 
wages/working  conditions  (§§655.731. 
655.732).  strike/lockout,  notification, 
labor  condition  application  specificity, 
displacement  (including  placement  of 
an  H-lB  nonimmigrant  at  a  worksite 
where  the  other/secondary  employer 
displaces  a  U.S.  worker),  or  recruitment; 

(ii)  A  willful  misrepresentation  of  a 
material  fact  on  the  labor  condition 
application;  or 

(iii)  Discrimination  against  an 
employee  (§  655.801(a));  or 

(3)  An  amount  not  to  exceed  $35,000 
per  violation  where  an  employer 
(whether  or  not  the  employer  is  an  H- 
iB-dependent  employer  or  willful 
violator)  displaced  a  U.S.  worker 
employed  by  the  employer  in  the  period 
beginning  90  days  before  and  ending  90 
days  after  the  filing  of  an  H-lB  petition 
in  conjunction  with  any  of  the  following 
violations: 

(i)  A  willful  violation  of  any  of  the 
provisions  described  in  §655"805(a)(2) 
through  (9)  pertaining  to  wages/working 
condition,  strike/lockout,  notification, 
labor  condition  application  specificity, 
displacement,  or  recruitment:  or 

(ii)  A  willful  misrepresentation  of  a 
material  fact  on  the  labor  condition 
apolication  (§  655.805(a)(1)). 

(c)  In  determining  the  amount  of  the 
civil  money  penalty  to  be  assessed,  the 
Administrator  shall  consider  the  type  of 


violation  committed  and  other  relevant 
factors.  The  factors  which  may  be 
considered  include,  but  are  not  limited 
to.  the  following: 

(1)  Previous  history  of  violation,  or 
violations,  by  the  employer  under  the 
INA  and  this  subpart  I  or  subpart  H  of 
this  part; 

(2)  The  number  of  workers  affected  by 
the  violation  or  violations; 

(3)  The  gravity  of  the  violation  or 
violations; 

(4)  Efforts  made  by  the  employer  in 
good  faith  to  comply  with  the 
provisions  of  8  U.S.C.  1182(n)  and  this 
subparts  H  and  I  of  this  part: 

(5)  The  employer's  explanation  of  the 
violation  or  violations; 

(6)  The  employer's  commitment  to 
future  compliance;  and 

(7)  The  extent  to  which  the  employer 
achieved  a  financial  gain  due  to  the 
violation,  or  the  potential  financial  loss, 
potential  injury  or  adverse  effect  with 
respect  to  other  parties. 

(d)  Disqualification  from  approval  of 
petitions.  The  Administrator  shall  notify 
the  Attorney  General  pursuant  to 
§  655.855  that  the  employer  shall  be 
disqualified  from  approval  of  any 
petitions  filed  by.  or  on  behalf  of.  the 
employer  pursuant  to  section  204  or 
section  214(c)  of  the  INA  for  the 
following  periods: 

(1)  At  least  one  year  for  violation(s)  of 
any  of  the  provisions  specified  in 
paragraph  (b)(l)(i)  through  (iii)  of  this 
section; 

(2)  At  least  two  years  for  violation(s) 
of  any  of  the  provisions  specified  in 
paragraph  (b)(2)  of  this  section;  or 

(3)  At  least  three  years,  for  violation(s) 
specified  in  paragraph  (b)(3)  of  this 
section. 

(e)  Other  administrative  remedies.  (1) 
If  the  Administrator  finds  a  violation  of 
the  provisions  specified  in  paragraph 
(b)(l)(iv)  or  (v)  of  this  section,  the 
Administrator  may  issue  an  order 
requiring  the  employer  to  return  to  the 
employee  (or  pay  to  the  U.S.  Treasury 
if  the  employee  caimot  be  located)  any 
money  paid  by  the  employee  in 
violation  of  those  provisions. 

(2)  If  the  Administrator  finds  a 
violation  of  the  provisions  specified  in 
paragraph  (b)(l)(i)  through  (iii).  (b)(2).  or 
(b)(3)  of  this  section,  the  Administrator 
may  impose  such  other  administrative 
remedies  as  the  Administrator 
determines  to  be  appropriate,  including 
but  not  limited  to  reinstatement  of 
workers  who  were  discriminated  against 
in  violation  of  §  655.805(a), 
reinstatement  of  displaced  U.S.  workers, 
back  wages  to  workers  who  have  been 
displaced  or  whose  employment  has 
been  terminated  in  violation  of  these 


provisions,  or  other  appropriate  legal  or 
equitable  remedies. 

(f)  The  civil  money  penalties,  back 
wages,  and/or  any  other  remedy(ies) 
determined  by  the  Administrator  to  be 
appropriate  are  immediately  due  for 
payment  or  performance  upon  the 
assessment  by  the  Administrator,  or 
upon  the  decision  by  an  admiiustrative 
law  judge  where  a  hearing  is  timely 
requested,  or  upon  the  decision  by  the 
Secretary  where  review  is  granted.  The 
employer  shall  remit  the  amount  of  the 
civil  money  penalty  by  certified  check 
or  money  order  made  payable  to  the 
order  of  "Wage  and  Hour  Division, 
Labor."  The  remittance  shall  be 
delivered  or  mailed  to  the  Wage  and 
Hovir  Division  office  in  the  manner 
directed  in  the  Administrator's  notice  of 
determination.  The  payment  or 
performance  of  any  other  remedy 
prescribed  by  the  Administrator  shall 
follow  procedures  established  by  the 
Administrator.  Distribution  of  back 
wages  shall  be  administered  in 
accordance  with  existing  procedures 
established  by  the  Administrator. 
(g)  The  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990,  as 
amended  (28  U.S.C.  2461  note),  requires 
that  inflationary  adjustments  to  civil 
money  penalties  in  accordance  with  a 
specified  cost-of-living  formula  be 
made,  by  regulation,  at  least  every  four 
years.  The  adjustments  are  to  be  based 
on  changes  in  the  Consmner  Price  Index 
for  all  Urban  Consumers  (CPI-U)  for  the 
U.S.  City  Average  for  All  Items.  The 
adjusted  amounts  will  be  published  in 
the  Federal  Register.  The  amount  of  the 
penalty  in  a  particular  case  will  be 
based  on  the  amount  of  the  penalty  in 
effect  at  the  time  the  violation  occurs. 

29.  Section  655.815  is  amended  by 
revising  the  title  and  paragraphs  (a)  and 
(c)(5)  to  read  as  follows: 

§  655.81 5    What  are  the  requirements  for 
the  Administrator's  determination? 

(a)  The  Administrator's 
determination,  issued  pursuant  to 
§  655.806,  655.807,  or  655.808,  shall  be 
served  on  the  complainant,  the 
employer,  and  other  known  interested 
parties  by  personal  service  or  by 
certified  mail  at  the  parties'  last  known 
addresses.  Where  service  by  certified 
mail  is  not  accepted  by  the  party,  the 
Administrator  may  exercise  discretion 
to  serve  the  determination  by  regular 
mail. 


(c)  *  *  * 

(5)  Where  appropriate,  inform  the 
parties  that,  pursuant  to  §  655.855,  the 
Administrator  shall  notify  ETA  and  the 


Attorney  General  of  the  occurrence  of  a 
violation  by  the  employer. 

30.  Section  655.820  is  amended  by 
revising  the  title  and  paragraph  (a)  to 
read  as  follows: 

§  655.820    How  Is  a  hearing  requested? 

(a)  Any  interested  party  desiring 
review  of  a  determination  issued  imder 
§§655.805  and  655.815,  including 
judicial  review,  shall  make  a  request  for 
such  an  administrative  hearing  in 
writing  to  the  Chief  Administrative  Law 
Judge  at  the  address  stated  in  the  notice 
of  determination.  If  such  a  request  for  an 
administrative  hearing  is  timely  filed, 
the  Administrator's  determination  shall 
be  inoperative  unless  and  imtil  the  case 
is  dismissed  or  the  Administrative  Law 
Judge  issues  an  order  affirming  the 
decision. 
***** 

31.  The  title  of  §  655.825  is  revised  to 
read  as  follows: 

§  655.825    What  rules  of  practice  apply  to 
the  hearing? 

***** 

32.  The  title  of  §  655.830  is  revised  to 
read  as  follows: 

§  655.830    What  rules  apply  to  service  of 
pleadings? 

***** 

33.  The  title  of  §  655.835  is  revised  to 
read  as  follows: 

§  655.835    How  will  the  administrative  law 
Judge  conduct  the  proceeding? 

***** 

34.  Section  655.840  is  amended  by 
revising  the  title  and  paragraph  (c)  to 
read  as  follows: 

§  655.840    What  are  the  requirements  for  a 
decision  and  order  of  the  administrative  law 
judge? 

***** 

(c)  In  the  event  that  the 
Administrator's  determination  of  wage 
violation(s)  and  computation  of  back 
wages  are  based  upon  a  wage 
determination  obtained  by  the 
Administrator  from  ETA  during  the 
investigation  (pursuant  to  §  655.731(d)) 
and  the  administrative  law  judge 
determines  that  the  Administrator's 
request  was  not  warranted  (under  the 
standards  in  §  655.731(d)).  the 
administrative  law  judge  shall  remand 
the  matter  to  the  Administrator  for 
further  proceedings  on  the  existence  of 
wage  violations  and/or  the  amount(s)  of 
back  wages  owed.  If  there  is  no  such 
determination  and  remand  by  the 
administrative  law  judge,  the 
administrative  law  judge  shall  accept  as 
final  and  accurate  the  wage 
determination  obtained  from  ETA  or.  in 


the  event  either  the  employer  or  another 
interested  party  filed  a  timely  complaint 
through  the  Employment  Service 
complaint  system,  the  final  wage 
determination  resulting  from  that 
process.  See  §  655.731;  see  also  20  CFR 
658.420  through  658.426.  Under  no 
circumstances  shall  the  administrative 
law  judge  determine  the  validity  of  the 
wage  determination  or  require 
submission  into  evidence  or  disclosure 
of  source  data  or  the  names  of 
establishments  contacted  in  developing 
the  siuvey  which  is  the  basis  for  the 
prevailing  wage  determination. 
***** 

35.  Section  655.845  is  revised  to  read 
as  follows: 

§  655.845    What  rules  apply  to  appeal  of  the 
decision  of  the  administrative  law  judge? 

(a)  The  Administrator  or  any 
interested  party  desiring  review  of  the 
decision  and  order  of  an  administrative 
law  judge,  including  judicial  review, 
shall  petition  the  Department's 
Administrative  Review  Board  (Board)  to 
review  the  decision  and  order.  To  be 
effective,  such  petition  shall  be  received 
by  the  Board  within  30  calendar  days  of 
the  date  of  the  decision  and  order. 
Copies  of  the  petition  shall  be  served  on 
all  parties  and  on  the  administrative  law 

judge. 

(b)  No  particular  form  is  prescribed 
for  any  petition  for  the  Board's  review 
permitted  by  this  subpart.  However,  any 
such  petition  shall: 

(1)  Be  dated; 

(2)  Be  typevmtten  or  legibly  written; 

(3)  Specify  the  issue  or  issues  stated 
in  the  administrative  law  judge  decision 
and  order  giving  rise  to  such  petition; 

(4)  State  the  specific  reason  or  reasons 
why  the  party  petitioning  for  review- 
believes  such  decision  and  order  are  in 

error; 

(5)  Be  signed  by  the  party  filing  the 
petition  or  by  an  authorized 
representative  of  such  party: 

(6)  Include  the  address  at  which  such 
party  or  authorized  representative 
desires  to  receive  further 
conununications  relating  thereto;  and 

(7)  Attach  copies  of  the  administrative 
law  judge's's  decision  and  order,  and 
any  other  record  documents  which 
would  assist  the  Board  in  determining 
whether  review  is  warranted. 

(c)  Whenever  the  Board  determines  to 
review  the  decision  and  order  of  an 
administrative  law  judge,  a  notice  of  the 
Board's  determination  shall  be  ser\'ed 
upon  the  administrative  law  judge, 
upon  the  Office  of  Administrative  Law- 
Judges,  and  upon  all  parties  to  the 
proceeding  within  30  calendar  days 
after  the  Board's  receipt  of  the  petition 
for  review.  If  the  Board  determines  that 
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it  will  review  the  decision  and  order, 
the  order  shall  be  inoperative  unless 
and  until  the  Board  issues  an  order 
affirming  the  decision  and  order 

(d)  Upon  receipt  of  the  Board's  notice, 
the  Office  of  Administrative  Law  [udges 
shall  within  15  calendar  davs  forward 
the  complete  hearing  record  to  the 
Board 

(e)  The  Board's  notice  shall  specify: 

(1)  The  issue  or  issues  to  be  reviewed; 

(2)  The  form  in  which  submissions 
shall  be  made  by  the  parties  {eg  . 
briefs): 

(3)  The  time  within  which  such 
submissions  shall  be  made 

(f)  All  documents  submitted  to  the 
Board  shall  be  filed  with  the 
-Administrative  Review  Board,  Room  S- 
4309,  U.S.  Department  of  Labor, 
Washington,  DC  20210.  An  original  and 
two  copies  of  all  documents  shall  be 
filed.  Documents  are  not  deemed  filed 
with  the  Board  until  actually  rec:eived 
by  the  Board.  All  documents,  including 
documents  filed  by  mail,  shall  be 
received  by  the  Board  either  on  or 
before  the  due  date 

(g)  Copies  of  all  documents  filed  with 
the  Board  shall  be  served  upon  all  other 
parties  involved  in  the  proceeding. 
Ser\'ice  upon  the  .Administrator  shall  be 
in  accordance  with  §  655.830(b) 

(h)  The  Board's  final  decision  shall  be 
issued  within  180  calendar  days  from 
the  date  of  the  notice  of  intent  to  review 
The  Board's  decision  shall  be  served 
upon  all  parties  and  the  administrative 
law  judge. 

(i)  Upon  issuance  of  the  Board's 
decision,  the  Board  shall  transmit  the 
entire  record  to  the  Chief 
Administrative  Law  fudge  for  custody 
pursuant  to  §  655.850. 

36.  The  title  of  ^  655.850  is  revised  to 
read  as  follows: 

§  655.850    Who  has  custody  of  the 
administrative  record? 
*         *         «         •         » 

37,  Section  655,855  is  revised  to  read 
as  follows: 

§655.855    What  notice  shall  be  given  to  the 
Employment  and  Training  Administration 
and  the  Attorney  General  of  the  decision 
regarding  violations? 

(a)  The  Administrator  shall  notif\'  the 
Attorney  General  and  ETA  of  the  final 
determination  of  any  violation  requiring 
that  the  Attorney  General  not  approve 
petitions  filed  by  an  employer.  The 
Administrator's  notification  will 
address  the  type  of  violation  committed 
by  the  employer  and  the  appropriate 
statutory  period  for  disqualification  of 
the  employer  from  approval  of  petitions. 
Violations  requiring  notification  to  the 


Attorney  General  are  identified  in 
§655. 810(f). 

(b)  The  Administrator  shall  notify  the 
.Attorney  General  and  ETA  upon  the 
earliest  of  the  following  events: 

(1)  Where  the  Administrator 
determines  that  there  is  a  basis  for  a 
finding  of  violation  by  an  employer,  and 
no  timely  request  for  hearing  is  made 
pursuant  to  §  655.820;  or 

(2)  Where,  after  a  hearing,  the 
administrative  law  judge  issues  a 
decision  and  order  finding  a  violation 
by  an  employer,  and  no  timely  petition 
for  review  is  filed  with  the  Department's 
Administrative  Review  Board  (Board) 
pursuant  to  §655.845;  or 

(3)  Where  a  timely  petition  for  review 
is  filed  from  an  administrative  law 
judge's  decision  finding  a  violation  and 
the  Board  either  declines  within  30  days 
to  entertain  the  appeal,  pursuant  to 

§  655.845(c),  or  the  Board  reviews  and 
affirms  the  administrative  law  judge's 
determination;  or 

(4)  Where  the  administrative  law 
judge  finds  that  there  was  no  violation 
by  an  employer,  and  the  Board,  upon 
review,  issues  a  decision  pursuant  to 
§655.845.  holding  that  a  violation  was 
committed  by  an  employer. 

(c)  The  Attorney  General,  upon 
receipt  of  notification  from  the 
.Administrator  pursuant  to  paragraph  (a) 
of  this  section,  shall  not  approve 
petitions  filed  with  respect  to  that 
employer  under  sections  204  or  214(c) 
of  theiNA(8  U.S.C.  1154  and  1184(c)) 
for  nonimmigrants  to  be  employed  by 
the  employer,  for  the  period  of  time 
provided  bv  the  Act  and  described  in 
§655. 810(f). 

(d)  ETA,  upon  receipt  of  the 
.Administrator's  notice  pursuant  to 
paragraph  (a)  of  this  section,  shall 
invalidate  the  employer's  labor 
condition  application(s)  under  this 
subpart  I  and  subpart  H  of  this  part,  and 
shall  not  accept  for  filing  any 
application  or  attestation  submitted  by 
the  employer  under  20  CFR  part  656  or 
subparts  A,  B,  C,  D,  E,  H,  or  I  of  this 
part,  for  the  same  calendar  period  as 
specified  by  the  Attorney  General. 

PART  656— LABOR  CERTIFICATION 
PROCESS  FOR  PERMANENT 
EMPLOYMENT  OF  ALIENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  Part  656 
is  revised  to  read  as  follows: 

Authority:  8  V.S.C.  n82(aJ(,5)(A). 
1  18.i(p)(l);  2')  I  ..S.C,  A9t'tspq.:  section  122. 
f'ub  l.    101-fi49.  1U9  Stat.  4978 

2.  Section  656.3  is  amended  by 
removing  the  definition  of  Federal 
research  agency. 


3.  Section  656.40  is  amended  by 
revising  paragraphs  (a)(1)  and  (c).  and 
the  introductory  text  to  paragraph  (b). 
by  redesignating  paragraph  (d)  as  (e). 
and  by  adding  a  new  paragraph  (d)  as 
follows: 

§  656.40    Determination  of  prevailing  wage 
for  labor  certification  purposes. 

(a)  *   *   * 

(1)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  if  the  job 
opportunity  is  in  an  occupation  which 
is  subject  to  a  wage  determination  in  the 
area  under  the  Davis-Bacon  Act,  40 
U.S.C.  276a  et  seq.,  29  CFR  part  1,  or  the 
McNamara-O'Hara  Service  Contract  Act, 
41  U.S.C.  351  et  seq..  29  CFR  part  4.  the 
prevailing  \40ge  shall  be  at  the  rate 
required  under  the  statutory 
determination.  Certifying  Officers  shall 
request  the  assistance  of  the  DOL 
Employment  Standards  Administration 
wage  specialists  if  they  need  assistance 
in  making  this  determination. 
***** 

(b)  For  purposes  of  this  section, 
except  as  provided  in  paragraphs  (c)  and 
(d).  "similarly  employed"  shall  mean 
"having  substantially  comparable  jobs 
in  the  occupational  category  in  the  area 
of  intended  employment,"  except  that, 
if  no  such  workers  are  employed  by 
employers  other  than  the  employer 
applicant  in  the  area  of  intended 
employment,  "similarly  employed" 
shall  mean: 
***** 

(c)  In  computing  the  prevailing  wage 
for  a  job  opportunity  in  an  occupational 
classification  in  an  area  of  intended 
employment  in  the  case  of  an  employee 
of  an  institution  of  higher  education,  or 
a  related  or  affiliated  nonprofit  entity;  a 
nonprofit  research  organization;  or  a 
Governmental  research  organization,  the 
prevailing  wage  level  shall  only  take 
into  account  employees  at  such 
institutions  and  organizations  in  the 
area  of  intended  employment. 

(1)  The  organizations  listed  in  this 
paragraph  (c)  are  defined  as  follows: 

(i)  Institution  of  higher  education  is 
defined  in  section  101(a)  of  the  Higher 
Education  Act  of  1965.  Section  101(a). 
20  U.S.C.  1001(a)  (1999).  provides  that 
an  "institution  of  higher  education"  is 
an  educational  institution  in  any  State 
that— 

(A)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate; 

(B)  Is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education; 

(C)  Provides  an  educational  program 
for  which  the  institution  awards  a 


bachelor's  degree  or  provides  not  less 
than  a  2-year  program  that  is  acceptable 
for  full  credit  toward  such  a  degree; 

(D)  Is  a  public  or  other  nonprofit 
institution;  and 

(E)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association,  or  if  not  so  accredited,  is  an 
institution  that  has  been  granted 
preaccreditation  status  by  such  an 
agency  or  association  that  has  been 
recognized  by  the  Secretary  for  the 
granting  of  preaccreditation  status,  and 
the  Secreta^  has  determined  that  there 
is  satisfactory  assurance  that  the 
institution  will  meet  the  accreditation 
standards  of  such  an  agency  or 
association  within  a  reasonable  time. 

(ii)  Affiliated  or  related  nonprofit 
entity.  A  nonprofit  entity  (including  but 
not  limited  to  hospitals  and  medical  or 
research  institutions)  that  is  connected 
or  associated  with  an  institution  of 
higher  education,  through  shared 
ownership  or  control  by  the  same  board 
or  federation,  operated  by  an  institution 
of  higher  education,  or  attached  to  an 
institution  of  higher  education  as  a 
member,  branch,  cooperative,  or 
subsidiary; 

(iii)  Nonprofit  research  organization 
or  Governmental  research  organization. 
A  research  organization  that  is  either  a 
nonprofit  organization  or  entity  that  is 
primarily  engaged  in  basic  research  and/ 
or  applied  research,  or  a  U.S. 
Government  entity  whose  primary 
mission  is  the  performance  or 


promotion  of  basic  and/or  applied 
research.  Basic  research  is  genered 
research  to  gain  more  comprehensive 
knowledge  or  understanding  of  the 
subject  under  study,  without  specific 
applications  in  mind.  Basic  research  is 
also  research  that  advances  scientific 
knowledge,  but  does  not  have  specific 
immediate  commercial  objectives 
although  it  may  be  in  fields  of  present 
or  potential  commercial  interest.  It  may 
include  research  and  investigation  in 
the  sciences,  social  sciences,  or 
humanities.  Applied  research  is 
research  to  gain  knowledge  or 
understanding  to  determine  the  means 
by  which  a  specific,  recognized  need 
may  be  met.  Applied  research  includes 
investigations  oriented  to  discovering 
new  scientific  knowledge  that  has 
specific  commercial  objectives  with 
respect  to  products,  processes,  or 
services.  It  may  i^clude  research  and 
investigation  in  the  sciences,  social 
sciences,  or  humanities. 

(2)  A  nonprofit  organization  or  entity 
within  the  meaning  of  this  paragraph  is 
one  that  is  qualified  as  a  tax  exempt 
organization  under  Section  501(c)(3). 
(c)(4)  or  (c)(6)  of  the  Internal  Revenue 
Code  of  1986.  26  U.S.C.  510(c)(3).  (c)(4) 
or  (c)(6),  and  has  received  approval  as 
a  tax  exempt  organization  from  the 
Internal  Revenue  Service,  as  it  relates  to 
research  or  educational  purposes. 

(d)  With  respect  to  a  professional 
athlete  as  defined  in  section 
212{a)(5)(A)(iii)(II)  of  the  Immigration 


and  Nationality  Act,  when  the  job 
opportunity  is  covered  by  professional 
sports  league  rules  or  regulations,  the 
wage  set  forth  in  those  rules  or 
regulations  shall  be  considered  the 
prevailing  wage.  Section 
212(a)(5)(A)(iii)(n).  8  U.S.C. 
1182(a)(5)(A)(iii)(II)  (1999).  defines  a 
professional  athlete  as  an  individual 
who  is  employed  as  an  athlete  by — 

(1)  A  team  that  is  a  member  of  an 
association  of  six  or  more  professional 
sports  teams  whose  total  combined 
revenues  exceed  $10,000,000  per  year,  if 
the  association  governs  the  conduct  of 
its  members  and  regulates  the  contests 
and  exhibitions  in  which  its  member 
teams  regularly  engage;  or 

(2)  Any  minor  league  team  that  is 
affiliated  with  such  an  association. 


Signed  at  Washington,  DC,  this  11th  day  uf 
December."2000. 
Raymond  Bramucci. 

Assistant  Secretan-.  Employment  and 
Training  Administration. 

T.  Michael  Kerr, 

Administrator.  Wage  and  Hour  Division. 
Employment  Standards  Administration 

[The  following  three  forms  will  not 
appear  in  the  Code  of  Federal 
Regulations.) 

BILUNG  CODE  4510-27-P 


80240      Federal  Register/ Vol.  65,  No.  245 / Wednesday,  December  20,  2000 /Rules  and  Regulations 


♦ 


Labor  Condition  U.S.  Department  of  Labor  Form  ETA  9035CP 

AppUcation  Employment  and  Training  Administration  °'^^  Approval: 


Cover  Pages 


Expiration  Date: 


IMPORTANT:  Please  read  these  cover  pages  carefully  before  completing  Form  ETA  9035  -  Labor  Condition 
Application  for  H-IB  nonimmigrants.  These  cover  pages  and  instructions  contain  full  explanations  of 
attestations  that  yon  are  required  to  make  and  are  incorporated  by  reference  into  the  form  pages  that  you  are 
required  to  complete  and  submit  to  ETA.  A  copy  of  these  cover  pages  must  be  included  in  the  public  disclosure 
file  and  given  to  the  H-IB  nonimmigrant  upon  request. 

Employers  seeking  to  hire  H-1 B  nonimmigrants  m  specialty  occupations  or  as  fashion  models  of  distinguished  merit  and 
ability  must  submit  the  completed  and  dated  onginal  Form  ETA  9035  to  the  designated  certifying  officer  in  the 
Department  of  Labor  (Department  or  EKDL),  Employment  and  Training  Administration  (ETA)  Application  Processing 
Center    LtUtor  condition  applications  should  be  submitted  to  an  ETA  Application  Processing  Center  via  facsimile 
transmission  (FAX  to  1-800-397-0478)  or  via  mail  to  P.O.  Box  13640  *  Philadelphia,  PA  *  19101.    If  the  application  is 
submitted  by  FAX,  the  application  containing  the  onginal  signature  shall  be  maintained  by  the  employer.  An  application 
which  is  complete  and  has  no  obvious  inaccuracies  will  be  certified  by  the  E>epartment  and  returned  to  the  employer,  who 
may  then  file  it  in  support  of  its  petition  for  an  H-1  B  nonimmigrant  with  the  Immigration  and  Naturalization  Service  (INS). 

The  completed  form  svill  be  electronically  scanned.  To  ensure  the  accuracy  of  readability  and  avoid  rejections,  it  is 
preferred  that  the  form  be  completed  using  the  ETA  9035  program  available  fi-om  the  U.S.  Department  of  Labor's  web  site 
at  http://ows.doleta.gov    If  you  hand  wnte  the  form,  pnnt  legibly  in  ink  using  a  medium  to  thick  pen.  Print  only  in 
CAPITAL  LETTERS  and  afvoid  contact  with  the  edge  of  the  boxes.  If  you  use  a  typewriter  to  complete  the  form,  use  a 
font  equivalent  to  12-14  pt.  Center  each  letter  in  the  box  and  use  only  CAPITAL  LETTERS.  Be  sure  to  sign  and'date  the 
form    The  regulatory  citations  below  refer  to  20  CFR  part  655,  subparts  H  and  I. 

To  knowingly  and  willingly  furnish  any  false  information  in  the  preparation  of  the  Form  ETA  9035  and  any 
supporting  documentation,  or  to  aid,  abet,  or  counsel  another  to  do  so  is  a  federal  offense,  punishable  by  fine  or 
imprisonment  up  to  five  years,  or  both  (18  L'.S.C.  1001).  Other  penalties  apply  as  well  to  fraud  or  misuse  of  this 
immigration  document  and  to  perjury  with  respect  to  this  form  (18  U.S.C.  1546  and  1621). 

OMB  Notice  Paperwork  Reduction  Project  1 205-03 1 0 

Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  current,  valid  OMB  control 
number.  Respondent's  obligation  to  reply  to  these  reporting  requirements  is  mandatory  (DMA,  Section  212  (n)).  Public 
reporting  burden  for  this  collection  of  information  is  estimated  to  average  1  hour  per  response,  which  includes  the  time  for 
reviewing  instructions,  searching  existing  data  sources,  gathenng  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  collection  of  information    Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden  to  the  Employment  and  Training  Administration 
at  U.S.  Department  of  Labor  *  Room  C-4318  •  200  Constitution  Avenue.  NW  •  Washington,  DC  •  20210 


Examples  of  how  best  to  fill  out  Form  ETA  9035 


A.  For  optimum  accuracy,  please  print  in  capital 
letters  and  avoid  contact  with  the  edge  of  the 
box 
The  following  will  serve  as  an  example 


A 

B 

C 

D 

E 

F 

e 

H 

I 

J 

K 

L 

M 

N 

O 

P 

Q 

R 

S 

T 

U 

V 

w 

X 

y 

z 

B    For  optimum  accuracy,  please  pnnt  carefully  and 
avoid  contact  with  the  edges  of  the  box.  The 
following  will  serve  as  an  example: 


1 

2 

3 

4 

5 

6 

7 

8 

9 

0 

C-   Shade  Circles  Like  This~>  • 

Not  Like  This->^    ^ 
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Inttmctiont  for  Section  A 
Employers  Information 

1 .  Return  Fax  Number:  If  you  want  the  application  to  be  returned  via  facsimile  transmission,  enter  the  fax  number,  area 
code  first,  to  which  you  want  the  Department  to  send  the  final  determination  on  the  application.  This  may  be  the  fax 
number  of  a  person  or  entity  other  than  the  employer  (e.g.,  an  attorney  or  agent)     If  you  want  the  application  mailed, 
leave  the  Return  Fax  Namber  blank. 

2.  Employer's  Full  Legal  Name:  Enter  the  full  legal  name  of  the  business,  firm,  or  organization,  or,  if  an  individual,  enter 
the  name  used  on  legal  documents.  Some  abbreviation  may  be  required  for  long  names. 

3.  Employer's  Address:  Enter  the  address  ofthe  employer's  principal  place  of  business. 

4.  Employer's  City,  State,  and  Zip/Postal  Code:  Self- Explanatory 

5.  Employer's  EIN  Number:  Enter  the  employer's  Federal  Employer  Identification  Number  (EIN)  (assigned  by  the  Internal 
Revenue  Service)  (9  digits). 

6.  Employer's  Phone  Number  and  Extension:  Enter  the  phone  number,  area  code  first,  and  extension,  as  appropriate,  of 
the  hiring  or  other  designated  official  listed  in  Section  H. 


Instmctions  for  Section  B 
Rate  of  Pay 

1 .  Wage  Rate  (or  Rate  From)  (Required):  Enter  the  wage  rate  to  be  paid  to  H- 1 B  nonimmigrants.  If  the  wage  offer  is 
expressed  as  a  range,  enter  the  bottom  ofthe  wage  range  to  be  paid. 

2.  Rate  Up  To  (Optional):  Enter  the  top  ofthe  wage  range  to  be  paid  to  H-1  B  nonimmigrants. 

3.  Rate  is  Per:  Enter  whedier  the  rate  of  pay  is  in  terms  of  per  year,  month,  two  weeks,  week,  or  hour. 

4.  Is  this  position  part-time?  Marie  "Yes"  or  "No".  Ifthe  position  is  part-time,  the  employer  attests  tiiat  the  H-IB 
nonimmigrant(s)  supported  by  the  LCA  will  not  regularly  woric  more  than  the  number  of  hours  indicated  (which  may  be 
a  range  of  hours)  on  the  INS  Form(s)  1-129  filed  for  the  nonimmigrant(s).     Note:  All  H-IB  nonimmigrants  under  the 
LCA  mast  be  part-time  if  question  4  is  marked  "Yes";  all  H-IB  nonimmigrants  must  be  full-time  if  question  4  is 
marked  "No". 


Instmctions  for  Section  C 

Period  of  Employment  and  Occupation  Information 

1 .  Begin  Date:  Enter  the  beginning  date  (month,  date,  and  4  digit  year)  on  which  the  H- 1 B  nonimmigrant(s)  will  be 
employed  under  this  application.  For  example,  June  5,  2000  would  be  entered  as  06-05-2000. 

2.  End  Date:  Enter  the  end  date  (month,  date,  and  4  digit  year)  on  which  the  H-1  B  nonimmigrants  will  be  employed. 
For  example,  June  5, 2000  would  be  entered  as  06-05-2000. 

3.  Occupational  Code:  Enter  the  3  digit  code  fmra  Appendix  1  which  most  clearly  describes  the  occupation  to  be 
performed. 

4.  Number  of  H-1  B  nonimmigrants:  Enter  the  number  of  H- 1 B  nonimmigrants  that  will  be  employed  under  this 
application.  Use  only  numerals.  Do  NOT  spell  out  the  number:  e.g.,  enter  "00 1 ,"  not  "ONE". 


5.  Job  Title:  Self- Explanatory 
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Instructions  for  Section  D 

Information  relating  to  Work  Location  for  the  H-IB  nonimmigrant 

1.  City  and  State:   Enter  the  city  and  state  of  the  physicallocation  where  the  work  will  actually  be  performed.  See 
defmition  of  "place  of  employment"  in  20  CFR  655  175  and  regulation  concerning  short-term  placement  in  20  CFR 
655.735. 

2.  Prevailing  Wage:  Enter  the  prevailing  wage  rate    If  the  position  is  part-time,  enter  the  prevailing  wage  on  an  hourly 
basis. 

3.  Wage  is  Per:  Enter  whether  the  prevailing  wage  is  expressed  in  terms  of  per  year,  month,  two  weeks,  week,  or  hour. 

4.  Wage  Source:  If  the  employer  is  relying  on  a  wage  determination  obtained  from  a  State  Employment  Security  Agency, 
mark  the  SESA  box.  If  the  employer  is  using  a  collective  bargaining  agreement,  mark  that  box.  If  the  employer  is 
using  another  source,  mark  the  "Other"  box  and  specify  such  other  source  in  the  space  provided  (question  6).  This 
other  source  must  be  an  appropnate  survey    It  may  NOT  be  an  established  pay  scale  which  has  not  been  negotiated. 

5.  Year  Enter  the  4  digit  year  in  which  the  "other  source"  wage  survey  was  published. 

6.  Other  Wage  Source:  Enter  the  name  of  the  published  wage  survey  or  other  source  used  to  determine  the  prevailing 
wage:  e.g.,  "BLS  Occupabonal  Compensation  Survey,  Denver,"  "employer-conducted  survey,"  etc.  Any  "other  source" 
survey  must  meet  all  the  cntcna  set  forth  in  20  CFR  655.73 1  (b)  (3)  (iii)  (B)  or  (C),  as  appropriate. 

Instructions  for  Sectiea  D  -  Subsection  A 

Information  for  Additional  or  Subsequent  Work  Location 

Snt>section  A  of  Section  D  is  only  necessary  if  filing  for  more  than  one  location 

If  H-IB  nonimnugrants  are  to  be  employed  concurrently  or  sequentially  ui  more  than  one  location,  fill  out  Subsection  A 
using  the  instructions  listed  above  for  Section  D 

Instructions  for  Section  E 

Employer  Labor  Condition  Statements  * 

The  employer  must  read  and  agree  to  statements  (1)  through  (4)  below  and  demonstrate  that  agreement  by  marking 
"Yes"  in  Section  E  of  Form  ETTA  9035  and  by  signing  the  application  form.    The  employer  agrees  to  develop  and 
maintain  documentation  supporting  labor  condition  statements  ( 1 )  and  (4)  as  specified  in  20  CFR  655.73 1  and  655.734,  and 
to  make  this  documentation  available  to  DOL  officials  upon  request.  The  employer  also  agrees  to  make  available  for  public 
examination  a  copy  of  the  labor  condition  application  and  necessary  supporting  documentation  as  specified  in  20  CFR 
655.760  within  one  ( 1 )  working  day  after  the  date  on  which  the  application  has  been  filed  with  DOL.  This  documentation 
must  be  retained  for  public  examination  at  the  place  of  employment  or  the  employer's  principal  place  of  business,  as 
specified  in  ItemG. 

I    Wages:  The  employer  attests  that  H-IB  nonimmigrants  will  be  paid  wages  which  are  at  least  the  higher  of  the 
actual  wage  level  paid  by  the  employer  to  aJl  other  individuals  with  similar  experience  and  qualifications  for  the 
specific  employment  in  question  or  the  prevailing  wage  level  for  the  occupational  classification  in  the  area  of 
intended  employment.  By  marking  "Yes"  in  section  E  of  the  Labor  Condition  Application  for  H-IB  nonimmigrants 
(Form  ETA  9035),  the  employer  also  attests  that  it  will  pay  H-1 B  nonimmigrants  the  required  wage  for  time  in 
nonproductive  status  due  to  a  decision  of  the  employer  or  due  to  the  H-1  B  nonimmigrant's  lack  of  a  permit  or 
license.  The  employer  further  attests  that  H-IB  nonimmigrants  will  be  offered  benefits  and  eligibility  for  benefits 
on  the  same  basis,  and  in  accordance  with  the  same  cntena,  as  offered  to  U.S.  workers.  See  20  CFR  655.73 1 . 


Instmctions  for  Section  E  are  continued  on  page  4 
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Continued  Instructions  for  Section  E 
Employer  Labor  Condition  Statements 

2  Working  Conditions:  The  employer  attests  that  the  employment  of  H- 1 B  nonimmigrants  m  the  named  occupation 
will  not  adversely  affect  the  working  conditions  of  workers  similarly  employed.  The  employer  further  attests  that 
H-IB  nonimmigrants  will  be  afforded  working  conditions  on  the  same  basis,  and  m  accordance  with  the  same 
criteria,  as  offered  to  similarly  employed  U.S.  workers.  See  20  CFR  655.732. 

3  Strike,  Lockout,  or  Work  Stoppage:  The  employer  attests  that  on  the  date  the  application  is  signed  and  submitted, 
there  is  not  a  strike,  lockout,  or  work  stoppage  in  the  course  of  a  labor  dispute  m  the  named  occupation  at  the 
place  of  employment  and  that,  if  such  a  strike,  lockout,  or  work  stoppage  occurs  after  the  application  is  submined. 
the  employer  will  notify  ETA  within  three  (3)  days  of  such  occurrence  and  the  application  will  not  be  used  m 
support  of  a  petition  filing  with  INS  for  H-IB  nonimmigrants  to  work  in  the  same  occupation  at  the  place  of 
employment  until  ETA  determines  the  strike,  lockout,  or  work  stoppage  has  ceased.  See  20  CFR  655.733. 

4  Notice-  The  employer  attests  that  as  of  the  date  of  filing,  notice  of  the  labor  condition  application  has  been  or 
will  be  provided  to  workers  employed  in  the  named  occupation.  Notice  of  the  application  shall  be  provided  to 
workers  through  the  bargaining  representative,  or  where  there  is  no  such  bargaining  representative,  notice  of  the 
filing  shall  be  provided  either  through  physical  posting  in  conspicuous  locations  where  H-IB  nonimmigrants  will 
be  employed,  or  through  electronic  notification  to  employees  in  the  occupational  classification  for  which  H-IB 
nonimmigraiits  are  sought.  The  employer  also  attests  that  each  H-IB  nonimmigrant  employed  pursuant  to  the 
application  will  be  provided  with  a  copy  of  the  certified  Fonn  ETA  9035,  and  provided  with  a  copy  of  ETA 
9035CP  if  requested.  This  notification  shall  be  provided  no  later  than  the  date  the  H-IB  nonimmigrant  reports  to 
work  at  the  place  of  employment.  See  20  CFR  655.734. 


I 


Please  note  that  you  have  read  and  agree  to  these  conditions  by  marking  "Yes"  in  Section  E 
of  the  Labor  Condition  Application  for  H-IB  nonimmigrants  (Form  ETA  9035). 


Instructions  for  Section  F  -  Subsection  1 

Additional  Employer  Labor  Condition  Statements 
Notice  To  Employers:  If  an  employer  is  or  becomes  H-IB  dependent  or  is  found  to  have  committed  a  willful 
violation  or  a  misrepresentation  of  a  material  fact,  any  labor  condition  appUcation  for  H-IB  nonimmigrants  that 
was  certified  by  the  Department  of  Labor  prior  to  January  19, 2001  wUI  be  deemed  invalid  and  may  not  be  used  in 
support  of  a  new  petition  or  an  extension  of  a  petition  for  an  H-1  B  nonimmigrant 

Please  Note:  The  determination  as  to  whether  an  employer  is  H-IB  dependent  is  a  function  of  the  number  of  H-IB 
nonimmigrants  employed  as  a  proportion  of  the  total  number  of  ftill-time  equivalent  employees  employed  in  the  U.S.  The 
following  table  can  be  used  to  detennine  whether  the  employer  is  or  is  not  H- IB  dependent: 


An  employer  is  H-1  B  dependent  if  it  employs  in  the  U.S.: 


Number  of  Fnll-Time  Equivalent  Employees 
(U.S.  and  H-IB  workers): 


lto25 


Number  of  H-1  B  Nonimmigrant  Employees: 


8  or  more 


26  to  50 


5 1  or  more 


1 3       or  more 


1 5%  or       more  of  workforce 
(U.S.  and  H-1  B  workers). 


See  20  CFR  655.736  for  more  detailed  guidance  as  to  what  constitutes  an  "H-IB  dependent  employer"  or  a  "willfiil  violator". 

Instructions  for  Section  F  -  Subsection  1  are  continued  on  page  S 

Draft 
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Continued  Instrnctions  for  Section  F  -  Subsection  1 
Additional  Employer  Labor  Condition  Statements 

I    Ail  employers  are  required  to  choose  one  of  the  following  alternatives.  Please  note  the  alternative  chosen  by  marking 
•    A,  B,  or  C  in  section  F  -  Subsection  1  of  the  Labor  Condition  Application  for  H-IB  nonimmigrants  (Form  ETA  9035). 

Alternative  A  -  The  employer  is  not  H-1 B  dependent  (as  defined  above)  and  has  not  been  found  to  have  committed  a 
willful  violation  or  a  misrepresentation  of  a  material  fact  during  the  five  (5)  year  period  preceding     the 
date  of  this  application  (and  after  October  20,  1998).  The  employer  agrees  to  maintain  the  documenta    tion 
required  by  20  CFR  655  736  where  applicable. 

If  an  employer  chooses  Alternative  A  and  is  or  becomes  H-IB  dependent  or  was  found, 
prior  to  the  date  of  filing,  to  have  committed  a  willful  violation  or  a  misrepresentation,  the 
submitted  labor  application  shall  be  deemed  invalid  and  may  not  be  used  in  support  of  a  new 
petition  or  extension  of  a  petition  for  an  H-IB  nonimmigrant.  By  choosing  Alternative  A,  the 
employer  also  acknowledges  that  if  it  uses  this  application  despite  its  invalidity,  it  is  required  to 
comply  with  the  Additional  Employer  Labor  Condition  Statements  in  Section  F  -  Subsection  2. 

Alternative  B  -  The  employer  is  an  H-l  B  dependent  employer  and/or  the  employer  has  been  found  during  the  five  (5)  year 
penod  preceding  the  date  of  this  application  (and  after  October  20,  1998)  to  have  committed  a  willfiil 
violation  or  a  misrepresentation  of  a  matcnal  fact. 

1    If  Alternative  B  is  chosen.  Section  F  -  Subsection  2  of  Form  ETA  9035  MUST  be  filled  out. 


AJtemative  C  -  The  employer  is  an  HI  B  dependent  employer  and/or  the  employer  has  been  found  during  the  five  (5)  year 
penod  preceding  the  submittal  date  of  this  application  (and  after  October  20,  1998)  to  have  committc   d  a 
willfiil  violation  or  a  misrepresentation  of  a  matcnal  fact,  BUT  the  employer  will  use  this  labor  con    dition 
application  ONLY  in  support  of  petitions  or  extensions  of  status  for  exempt  H-IB  nonimmigrants 
who  will  receive  wages  at  a  rate  equal  to  at  least  $60,000  per  year,  or  have  attained  a  master's 
degree  (or  equivalent  or  higher  degree)  in  a  specialty  related  to  the  employment.  The  employer  also     agrees 
to  maintain  documentation  required  by  20  CFR  655.737. 

By  Choosing  Alternative  C,  the  employer  acknowledges  that  if  it  uses  this  application  in  support  of  a 
petition  or  extension  of  a  petition  of  an  H-IB  nonimmigrant  who  is  not  exempt,  it  is  required  to 
comply  with  the  Additional  Employer  Labor  Condition  Statements  in  Section  F  -  Subsection  2  with 
respect  to  all  H-l B  nonimmigrants  supported  by  this  application. 


Instruction  for  Section  F  -  Subsection  2 
Additional  Employer  Labor  Condition  Statements 


All  employers  ( 1 )  that  are  H- 1 B  dependent  (as  defined  above)  and'or  (2)  that  have  been  found  to  have  committed  a  willfiil 
violation  or  a  nusrepresentation  of  a  matenal  fact  dunng  the  five  (5)  year  penod  preceding  the  date  of  this  application  (and 
after  October  20,  1998),   must  read  and  agree  to  statements  (A)  through  (C)  below  and  demonstrate  that  agreement  by 
marking  "Yes"  in  Section  F  -  Subsection  2  of  Form  ETA  9035  and  by  signing  the  application  form.     The  employer 
agrees  to  develop  and  maintain  documentation  supporting  labor  condition  statements  (A),  (B),  and  (C)  as  specified  in  20 
CFR  655.738  and  655  739  and  to  make  this  documentation  available  to  DOL  officials  upon  request.  The  employer  also 
agrees  to  make  available  for  public  examination  a  copy  of  the  labor  condition  application  and  necessary  supporting 
documentation  as  specified  in  20  CFR  655  760  within  one  (1 )  working  day  after  the  date  on  which  the  application  has  been 
filed  with  DOL    This  documentation  must  be  retained  for  public  examination  at  the  place  of  employment  or  the  employer's 
pnncipal  place  of  business  as  identified  in  Item  .A     In  addition,  the  employer  agrees  to  maintain  documenUtion  supporting 
compliance  with  requirements  on: 

Instructions  for  Section  F  -  Subsection  2  are  continued  on  i 
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Instruction  for  Section  F  -  Subsection  2 
Additional  Employer  Labor  Condition  Statements 


(A)  Displacement:  The  employer  will  not  displace  any  similarly  employed  U.S.  worker  within  the  period  beginning  90 
days  before  and  ending  90  days  after  the  date  of  filing  a  petition  for  an  H-l  B  nonimmigrant  supported  by  the 
application.  See  20  CFR  655.738. 

(B)  Secondary  Displacement:  The  employer  will  not  place  any  H-l  B  nonimmigrant  employed  pursuant  to  this 
application  with  any  other  employer  or  at  another  employer's  worksite  UNLESS  the  employer  applicant  first 
makes  a  bona  fide  inquiry  as  to  whether  the  other  employer  has  displaced  or  intends  to  displace  a  similarly 
employed  U.S.  woilcer  within  the  period  beginning  90  days  before  and  ending  90  days  after  the  placement, 
and  the  employer  applicant  has  no  contrary  knowledge. 

If  the  other  employer  displaces  a  similarly  employed  U.S.  worker  during  such  period,  the 
displacement  will  constitute  a  failure  to  comply  with  the  terms  of  the  labor  condition  application 
and  the  employer  applicant  may  be  subject  to  civil  money  penalties  and  debarment.  See  20  CFR 
655.738. 

(C)  Recruitment  and  Hiring:  Prior  to  filing  any  petition  for  an  H-l B  nonimmigrant  pursuant  to  this  application,  the 
employer  took  or  will  take  good  faith  steps  meeting  industry-wide  standards  to  recruit  U.S.  workers  for  the  job  for 
which  the  nonimmigrant  is  sought,  offering  compensation  at  least  as  great  as  required  to  be  offered  to  the  H-l  B 
nonimmigrant.  The  employer  will  (has)  offer(ed)  the  job  to  any  U.S.  worker  who  (has)  applied  and  is  equally  or 
better  qualified  than  the  H-IB  nonimmigrant.  See  20  CFR  655.739. 

This  labor  condition  statement  "C"  does  not  apply  to  the  employment  of  an  H-IB  nonimmigrant  who  is  a 
"priority  worker"  (defhied  as  a  person  with  extraordinary  ability,  or  outstanding  professors  or  researchers,  or 
certain  multi-national  executives  or  managers)  within  the  meaning  of  Section  203  (b)(1)(A),  (B),  or  (C)  of  the 
Immigration  and  Nationality  Act,  8  UJS.C.  1153. 


Instructions  for  Section  G 
Public  Disclosure  Information 

Mark  the  appropriate  circle  identifying  where  documentation  concemmg  this  application  will  be  maintained. 


Instructions  for  Section  H 
Declaration  of  Employer 


I    The  application  must  be  signed  by  an  official  designated  by  the  employer  and  authorized  by  the  employer  to 
*    agree  to  the  statements  herein  on  the  employer's  behalf. 

False  statements  are  subject  to  Federal  cnminal  penalties,  as  stated  above.  Failure  to  meet  a  condition  of  the  application  or 
misrepresentation  of  a  material  fact  may  result  in  civil  money  penalties,  debarment,  and  other  appropnate  relief 


Instructions  for  Section  I 
Contact  Information 

Enter  information  in  this  section  only  if  the  person  to  whom  questions  regarding  this  application  should  be  directed  is 
different  from  the  hiring  or  other  designated  official  signing  the  application  on  behalf  of  the  employer 

1 .  Contact  First  Name  and  Middle  Initial  (MI):  Self-Explanatory 

2.  Contact  Last  Name:  Self-Explanatory 

3.  Contact  Phone  Number  and  Extension:  Self-Explanatory 


Form  ETA  9035CP  - 
Page  6  of 9 


I 


Do  Not  Fax  these  cover  pages  (Form  ETA  9035CP).  Fax 
ONLY  the  completed  Labor  Condition  Application  for  H-IB 
nonimmigrants  -  Form  ETA  903S. 


Draft 


80246      Federal  Register /Vol    65,  No    245 /Wednesday,  December  20,  2000 /Rules  and  Regulations 


♦ 


Labor  Condition 
Application 
Cover  Pages 


L'.S.  Department  of  Labor 

Employment  and  Training  Administration 


Form  ETA  9035CP 

OMB  Approval: 
Expiration  Date: 


Appendix  1 

Three  -  Digit  Occupational  Groups 

Professional,  Technical,  and  Managerial  Occupations  and  Fashion  Models 


Occupations  in  Architecture,  Engineering,  and  Surveying 

001  ARCHITECTURAL  OCCUPATIONS 

002  AERONAUTICAL  ENGINEERING  OCCUPATIONS 

003  ELECTRICAL'ELECTRONICS  ENGINEERING  OCCUPATIONS 

005  CIVIL  ENGINEERING  OCCUPATIONS 

006  CERAMIC  ENGINEERING  OCCUPATIONS 

007  MECHANICAL  ENGINEERING  OCCUPATIONS 

008  CHEMICAL  ENGINEERING  OCCUPATIONS 

010  MINING  AND  PETROLEUM  ENGINEERING  OCCUPATIONS 

01 1  METALLURGY  AND  METALLURGICAL  ENGINEERING  OCCUPATIONS 

012  INDUSTRIAL  ENGINEERING  OCCUPATIONS 
on  AGRICULTURAL  ENGINEERING  OCCUPATIONS 

014  MARINE  ENGINEERING  OCCUPATIONS 

015  NUCLEAR  ENGINEERING  OCCUPATIONS 

017  DRAFTERS 

018  SURVEYING/CARTOGRAPHIC  OCCUPATIONS 

019  OTHER  OCCUPATIONS  IN  ARCHITECTURE.  ENGINEERING,  AND  SURVEYING 

Occupations  in  Mathematics  and  Physical  Sciences 

020  OCCUPATIONS  IN  MATHEMATICS 

021  OCCUPATIONS  IN  ASTRONOMY 

022  OCCUPATIONS  IN  CHEMISTRY 

023  OCCUPATIONS  IN  PHYSICS 

024  OCCUPATIONS  IN  GEOLOGY 

025  OCCUPATIONS  IN  METEOROLO(:}Y 

029    OTHER  OCCUPATIONS  IN  MATHEMATICS  AND  PHYSICAL  SCIENCES 


Computer  -  Related  Occupations 

030  OCCUPATIONS  IN  SYSTEMS  ANALYSIS  AND  PROGRAMMING 

03 1  OCCUPATIONS  IN  DATA  COMMUNICATIONS  AND  NETWORKS 

032  OCCUPATIONS  IN  COMPUTER  SYSTEM  USER  SUPPORT 

033  OCCUPATIONS  IN  COMPUTER  SYSTEM  TECHNICAL  SUPPORT 
039  OTHER  COMPUTER-RELATED  OCCUPATIONS 


Occupations  in  Life  Sciences 

040  OCCUPATIONS  IN  AGRICULTURAL  SCIENCES 

041  OCCUPATIONS  IN  BIOLOGICAL  SCIENCES 
045    OCCUPATIONS  IN  PSYCHOLOGY 

049    OTHER  OCCUPATIONS  IN  LIFE  SCIENCES 


Occupations  in  Social  Sciences 

050  OCCUPATIONS  IN  ECONOMICS 

051  OCCUPATIONS  IN  POLITICAL  SCIENCE 

052  OCCUPATIONS  IN  HISTORY 

054  OCCUPATIONS  IN  SOCIOLOGY 

055  OCCUPATIONS  IN  ANTHROPOLOGY 

059  OTHER  OCCUPATIONS  IN  SOCIAL  SCIENCES 
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Appendix  1  Continued 
Three  -  Digit  Occupational  Groups 
Professional,  Technical,  and  Managerial  Occupations  and  Fashion  Models 


Occupations  in  Medicine  and  Health 


070  PHYSICIANS  AND  SURGEONS 

071  OSTEOPATHS 

072  DENTISTS 

073  VETERINARIANS 

074  PHARMACISTS 

075  REGISTERED  NURSES 

076  THERAPISTS 

077  DIETICIANS 

078  OCCUPATIONS  IN  MEDICAL  AND  DENTAL  TECHNOLOGY 

079  OTHER  OCCUPATIONS  IN  MEDICINE  AND  HEALTH 


Occupations  in  Education 

090  OCCUPATIONS  IN  COLLEGE  AND  UNIVERSITY  EDUCATION 

091  OCCUPATIONS  IN  SECONDARY  SCHOOL  EDUCATION 

092  OCCUPATIONS  IN  PRESCHOOL,  PRIMARY  SCHOOL,  AND  KINDERGARTEN  EDUCATION 
094   OCCUPATIONS  IN  EDUCATION  OF  PERSONS  WITH  DISABILITIES 

096  HOME  ECONOMISTS  AND  FARM  ADVISERS 

097  OCCUPATIONS  IN  VOCATIONAL  EDUCATION 
099   OTHER  OCCUPATIONS  IN  EDUCATION 


Occupations  in  Museum,  Library,  and  Archival  Sciences 

100  LIBRARIANS 

101  ARCHIVISTS 

1 02  MUSEUM  CURATORS  AND  RELATED  OCCUPATIONS 
109   OTHER  OCCUPATIONS  IN  MUSEUM,  LIBRARY,  AND  ARCHIVAL  SCIENCES 


Occupations  in  Law  and  Jurisprudence 

no    LAWYERS 
I    III    JUDGES 

1 1 9   OTHER  OCCUPATIONS  IN  LAW  AND  JURISPRUDENCE 


Occupations  in  Religion  and  Theology 

I     120   CLERGY 

129   OTHER  OCCUPATIONS  IN  RELIGION  AND  THEOLOGY 


Occupations  in  Writing 

131  WRITERS 

1 32  EDITORS:  PUBLICATION,  BROADCAST,  AND  SCRIPT 
I    139   OTHER  OCCUPATIONS  IN  WRITING 


Occupations  in  Art 

141  COMMERCIAL  ARTISTS:  DESIGNERS  AND  ILLUSTRATORS,  GRAPHIC  ARTS 

142  ENVIRONMENTAL,  PRODUCT,  AND  RELATED  DESIGNERS 
149   OTHER  OCCUPATIONS  IN  ART 
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Appendix  1  Contiiiued 
Three  -  Digit  Occupational  Groups 
Professional,  Technical,  and  Managerial  Occupations  and  Fashion  Models 


Occupations  in  Entertainment  and  Recreation 

152    OCCUPATIONS  IN  MUSIC 

159    OTHER  OCCUPATIONS  IN  ENTERTAINMENT  AND  RECREATION 


Occupations  in  Administrative  Specializations 

160  ACCOUNTANTS,  AUDITORS,  AND  RELATED  OCCUPATIONS 

161  BUDGET  AND  MANAGEMENT  SYSTEMS  ANALYSIS  OCCUPATIONS 

1 62  PURCHASING  MANAGEMENT  OCCUPATIONS 

1 63  SALES  AND  DISTRIBUTION  MANAGEMENT  OCCUPATIONS 

1 64  ADVERTISING  MANAGEMENT  OCCUPATIONS 

165  PUBLIC  RELATIONS  MANAGEMENT  OCCUPATIONS 

166  PERSONNEL  ADMINISTRATION  OCCUPATIONS 

168  INSPECTORS  AND  INVESTIGATORS,  MANAGERIAL  AND  PUBLIC  SERVICE 

169  OTHER  OCCUPATIONS  IN  ADMINISTRATIVE  OCCUPATIONS 


Managers  and  Officials 

1 80  AGRICULTURE,  FORESTRY  AND  FISHING  INDUSTRY  MANAGERS  AND  OFFICIALS 

181  MINING  INDUSTRY  MANAGERS  AND  OFFICIALS 

182  CONSTRUCTION  INDUSTRY  MANAGERS  AND  OFFICIALS 

1 83  MANUFACTURING  INDUSTRY  MANAGERS  AND  OFFICIALS 

184  TRANSPORTATION,  COMMUNICATION,  AND  UTILITIES  INDUSTRY  MANAGERS  AND  OFFICIALS 

1 85  WHOLESALE  AND  RETAIL  TRADE  MANAGERS  AND  OFFICIALS 

1 86  FINANCE,  INSURANCE.  AND  REAL  ESTATE  MANAGERS  AND  OFFICIALS 

1 87  SERVICE  INDUSTRY  MANAGERS  AND  OFFICIALS 

1  88    PUBLIC  ADMINISTRATION  MANAGERS  AND  OFFICIALS 
1 89    MISCELLANEOUS  MANAGERS  AND  OFFICIALS 

Miscellaneous  Professional,  Technical,  and  Managerial  Occupations 

195  OCCUPATIONS  IN  SOCIAL  AND  WELFARE  WORK 

199    MISCELLANEOUS  PROFESSIONAL,  TECHNICAL.  AND  MANAGERIAL  OCCUPATIONS 

Sales  Promotion  Occupations 

297    FASHION  MODELS 

Miscellaneous 

137    INTERPRETERS  AND  TRANSLATORS 

143  OCCUPATIONS  IN  PHOTOGRAGPHY 

144  FINEARTISTS 

150  OCCUPATIONS  IN  DR.AMATICS 

1  5  I  OCCUPATIONS  IN  DANCING 

153  OCCUPATIONS  IN  ATHLETICS  AND  SPORTS 

191  AGENTS  AND  APPRAISERS 

193  RADIO  OPERATORS 

194  SOUND,  FILM 

196  AIRPLANE  PILOTS 

197  SHIP  CAPTAINS 

198  RAILROAD  CONDUCTORS 
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Expiration  Date:    


A.  Employer's  Information 


I    If  you  want  the  application 
•    returned  by  mail,  leave  the  Return 
Fax  Number  blank. 


1-^ 


ptiim  Fan  Niirnher 


7    FmnlQYcr's  Fill 

I  ,rpal  Name  , 

"X     pmnlnvAi-'c  AHHfpcc  rMiimh^r  nnd 

Stiwrtl                                                                                                                                — 

Statf                  7in/pnRt:fl  CiY 

e 

S     FmnlnviT'T  FIN  NiirnhfT 


f>    Fmnlnvfir's  PhnPf.  NlimhCT 

) 


Frtgnginn 


B.  Rate  of  Pay 

1     ^y!.gi.Bat»;rnr 

$ 


Rak, 


npiXReaiiicetD 


$ 


,?    RatffI 


inZ 


ffWinnah 


3.  Rate  is  Per: 
O  Year 

O  Month 
O  2   Weeks 


O  Week 
O  Hour 


4.  Is  this  position 
part-time? 

O  Yes 

Ono 


Please  Note: 


•    Part-time  hours 
worked  by 
noniininigrant(s)  will 
be  in  the  range  of 
hours  stated  on  the 
INS  Form(s)  1-129. 


C.  Period  Of  Employment  and  Occnpation  Information 

_  1     Rpgtn  nal 


I 


Please  Note:  The  Date  Information 


dnDatc- 

]/[ 


>ate 


MUST  be  in  MM/DD/YVYY  format 

3.  Occupational  Code  4.  Number  of  H-IB  Nonimmigrants 

□  OOOOOOOGXDO  □OOOOOOOOOO 

□  OOOOOOOOOO  □OOOOOOOOOO 

□  OOOOOOOOOO  □OOOOOOOOOO 


<     IphTjtIP 


D.  Information  relating  to  Work  Location  for  the  H-IB  Nonimmigrants 


! 


This  sectioB  is        .1    Qtv 
REQUIRED 


State 


I    Do  NOT  write 

i    "Same  As  ,2_&a£a 

Above".  Thb    $ 

section  MUST 

be  filled  out  ,    „ 


liniL 


Wam 


3.  Wage  is  Per: 
O  Year  O  Week 


4.  Wage  Source 
O  SESA 


I 


If  OTHER  is 


O  Month 
O  2   Weeks 


OHour 


•    chosen  as  the 
Wage  Source, 
Collective      Numbers  5 
O   Bargaining      and  6  in  this 

Agreement         section 
O  Other  MUST  be 

filled  out. 


^ntfafitWase^ 


Ease, 


I  inlf 


I     If  filing  the  form  electronically,  the  Page  Link  fieM  wOl  be 
•    automatically  created  for  you  upon  printing.  If  filing  the  form 
nunually,  please  ensure  that  the  Page  Link  field  contains  a  6  digit 

number  that  is  repeated  on  all  3  pages. 
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D.  Subsection  A  Information  For  Additional  or  Subsequent  Work  Location 

.1     Qtv 

This  Section 
should  be 
completed 
only  if  filing  C 
for  more 
than  1  work 
location. 


■SfatP 


?     Prpvailinp 

W^i^f 

3    Wage  IS  Per: 
O  ''ear  Q  Week 


i— X 


£aL. 


O  Month 
O  2    Weeks 


O  Ho<Jr 


4    Wage  Source 
O  SESA 

Collective 
(3  Bargaining 
Agreement 

O  Other 


If  OTHER  is 
chosen  as  the 
Wage  Source, 
Numbers  5 
and  6  in  this 
section 
MUST  be 
filled  out. 


6     Other 

Wape  ?«^iircr 

E.  Employer  Labor  Condition  Statements 

I     Please  Note:  In  order  for  your  application  to  be  processed,  you  MUST  read  section  E  of  the  Labor  Condition  Appfication  cover 

•     pages  under  the  heading  "Employer  Labor  Condition  Statements"  and  agree  to  all  4  labor  condition  statements  summarized  below: 

( 1 )  Wages  Pay  nonimnugrants  at  least  the  local  prevailing  wage  or  the  employer's  actual  wage,  whichever  is  higher,  and  pay  for 
non-productive  time    Offer  nonirmnigrants  benefits  on  the  same  basis  as  US.  woricers. 

(2)  Working  Conditions    Provide  working  conditions  for  nonimmigrants  which  will  not  adversely  affect  the  working  conditions  of 
workers  similarly  employed 

(3)  Strike,  Lockout,  or  Work  Stoppage    No  smke  or  lockout  in  the  occupational  classification  at  the  place  of  employment 

(4)  Notice    Notice  to  union  or  to  workers  at  the  place  of  employment    A  copy  of  this  form  to  H-IB  workers. 

I  have  read  and  agree  to  Employer  Labor  Condition  Statements  I,  2, 3,  and  4  as         Q  Yea  O  Ko 

set  forth  in  Section  E  of  the  Labor  Condition  Application  Cover  Pages. 


F.  Additional  Employer  Labor  Condition  Statments 

I     Please  Note:  In  order  for  your  application  to  be  processed,  you  MUST  read  Section  F  -  Subsections  1  and  2  of  the  Labor  Conditio    n 
•     Application  cover  pages  under  the  heading  "Additional  Employer  Labor  Condition  Statements"  and  choose  one  of  the  3 

alternatives  (A,  B,  or  Q  listed  below  in  Subsection  I .    If  you  mark  Alternative  B,  you  MUST  read  Section  F  -  Subsection  2  of     the 
cover  pages  under  the  heading  "Additional  Employer  Labor  Condition  Statements"  and  indicate  your  agreement  to  all  4  additional 
statements  summarized  below  in  Subsection  2. 

2.  Subsection  2 

If  Alternative  B  in  Subsection  1  is  marked,  the  following 
Additional  Labor  Condition  Statements  are  applicable: 


1.  Subsection  1 

Choose  ONE  of  the  following  3  alternatives 


(3     Employer  is  not  H-IB  dependent  and  is  not  a 
willful  violator. 

O      Employer  is  H-IB  dependent  and/or  a  willful 
violator. 

O     Employer  is  H-IB  dependent  and/or  a  willful 
violator  BUT  will  use  this  application  ONLY  to 
support  H-IB  petitions  for  exempt 
nonimmigrants. 


A    Displacement:  Non-displacement  of  the  U.S. 
workers  in  employer's  work  force; 

B    Secondary  Displacement:  Non-displacement  of  U.S. 
workers  in  another  employer's  work  force;  and 

C    Recruitment  and  Hiring:  Recruitment  of  U.S. 
workers  and  hiring  of  U.S.  worker  applicant(s) 
who  are  equally  or  better  qualified  than  the  H-l  B 
nonimniigrant(s). 

I  have  read  and  agree  to  Additional  Labor    (~^  y,,  ^~\  ng 

Conditional  Statements  2  A,  B,  and  C. 


Puire  1  mk 

1 

I     If  filing  the  form  electronkally,  the  Page  Link  ficid  wiU  be 

•     automatically  created  for  you  upon  printing,  if  filing  the  form 

manually,  please  ensure  that  the  Page  Link  field  contains  a  6  digit 

number  that  is  repeated  on  all  3  pages. 
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G.  Public  Disclosore  Infonnation 

Public  disclosure  infonnation  will  be  kept  at: 

O  Employer's  principal  place  of  business 
O  Place  of  employment 


I 


You  must  choose  one  of  the 
two  options  listed  in  this 
Section. 


H.  Declaratioii  of  Employer 

By  signiBg  this  form,  I,  on  behalf  of  the  employer,  attest  that  the  information  and  labor  conditwn  statements  provided  are  tru    e 

i    and  accurate;  that  I  have  read  the  sectkins  E  and  F  of  the  cover  pages  (Form  ETA  9035CP).  and  that  I  agree  to  comply  with  the 
Labor  CoMlitioa  Statementa  as  set  forth  in  the  cover  pages  and  with  the  Department  of  Labor  regulatmns  (20  CFR  part  655, 
Subparts  H  and  I).  I  agree  to  make  this  applicaton,  supporting  documentation,  and  other  records,  available  to  officials  of  the 
Department  of  Labor  upon  request  during  any  investigation  under  the  Immigration  and  Nationality  Act 

I     Firct  fJnmy  nf  Hiring  nr  rtHvr  n..»;anat>'H  nffirial 


7     Taut  Nam/.  r.fHmnonrr>«hi»rnf!«ipna 


ML 


■fd  Qffirial 


t     Hiring  nr  rv*"^  n^iimiatpl  fHTirial  Title 


s 

Haff 

4.  Signature  -  Do  NOT  let  signature  extend  beyond  the  box 


L  Contact  InformatioB 

1     r»n»yt  Fir«Hslamf 


ML 


■>     Cnntart  I  »t  Many 


Crintart  Phnnp  Numher 


F<tqn)!if»n 


J.  U.S.  Govemmeot  Agency  Use  Only 

By  virtue  of  my  signature  below,  I  hereby  acknowledge  this  application  certified  for 


Date  Starting 


and  Date  Ending 


'    Signature  and  Title  ofAuthorizcdDOL  Official  ETA  Case  Number        Date 

The  Department  of  Labor  is  not  the  guarantor  of  the  accuracy,  truthfulness,  or  adequacy  of  a  certified  labor  condftwn  applicat    ion. 


K.  Complaints 

Complaints  alleging  misrepresentation  of  material  facts  in  the  labor  condition  application  and/or  failure  to  comply  with  the  te 

condition  application  may  be  filed  with  any  oflTice  of  the  Wage  and  Hour  Division  of  the  United  States  Department  of  Ubor. 

alleging  failure  to  offer  emptoyment  to  an  equally  or  better  qualified  U.S.  worker,  or  an  employer's  misrepresentation  regardin    g  such  ofTer(s) 

of  employment,  may  be  filed  with:  U.S  Department  of  Justice  *  10th  Street  and  Constitution  Avenue,  NW  •  Washington,  DC  •  20530  


rmsof  the  labor 
Com     plaints 


Paocl  ink 


If  filing  the  form  electronically,  the  Page  Link  field  will  be 
automatically  created  for  you  upon  printing.  If  filing  the  form 
manually,  please  ensure  that  the  Page  Link  field  contains  a  6  digit 

number  that  is  repeated  on  all  3  pages. 
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This  report  is  authorized  by  8  U  S  C  1182(n)(2)(G)(ii)  of  the  American  Competitiveness  and  Workforce 
Improvement  Act  (ACWIA)  of  1 998    The  information  provided  on  this  fomri  will  assist  the  Department  of 
Labor  in  detennining  whether  the  named  employer  of  H-1B  nonimmigrants  has  committed  a  violation  of 
provisions  of  the  H-1B  program    Your  identity  will  be  kept  confidential  to  the  fullest  extent  provided  by  law. 
Please  provide  as  much  of  the  requested  infonnation  as  possible.  Attach  additional  sheets  if  you  need 
additional  space  to  respond  to  a  question    If  you  do  not  understand  a  term,  or  need  assistance  in  the 
completion  of  this  fonn,  please  contact  the  local  Wage  and  Hour  office  of  the  U.S.  Department  of  Labor. 
After  you  submit  the  fonn,  a  representative  from  the  Department  of  Labor  may  contact  you  if  further 
information  is  necessary  to  initiate  an  investigation. 


1    Person  Submitting  Information  {please  pnnt) 


Mr ,  Miss,  Mrs.,  Ms 


First  Name 


Middle  Initial 


Last  Name 


Current  Address: 


Number,  Street,  Apt.  or  P.O  Box  No. 


City,  State,  ZIP  Code 
Telephone  Number:  (including  area  code)  


Days/Times  When  You  Can  be  Reached  at  that  Number: 
E-Mail  Address  (optional):  


2.  Nature  of  Source's  Relationship  to  Employer  (Please  check  all  that  apply) 

(a)  G  H-1B  Nonimmigrant  Employee 

O  Former  or  nCurrent  Employee  (dates  of  employment):  


(b)  Z  US  Worker 

C  Fonmer  or  C  Current  Employee  (dates  of  employment) 

(c)  □  Job  Applicant  {date  of  application)    

(d)  Zl  Competitor  Business  {please  specify)  


(e)  n  Federal  Government  Agency  (p/ease  spec/fy);  

(f)  C  State  or  Local  Government  Agency  (please  specify). 

(g)  G  Community  or  Service  Organization  (please  specify) 
(h)  D  Other  (please  specify)    


3    Information  on  H-1B  Employer  Committing  Alleged  Violation 

Name  of  Employer/Company:  ^____ 

Address:      


Number,  Street                City 
Employer  Representative  to  be  Contacted: 


State 


ZIP  Code 
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Telephone  Number  {including  area  code): 


4    Description  of  Alleged  H-1B  Violations 

Please  check  the  appropriate  box(es),  (a)  through  (q),  which  best  describe  the  violation  of  the  H-1B 
provisions  of  the  Immigration  and  Nationality  Act  which  you  believe  have  occun-ed.  In  section  8,  identify 
each  item  checked  and  describe,  in  as  much  detail  as  possible,  the  facts  and  circumstances  which  cause 
you  to  believe  that  violations  have  occurred. 

(a)  D  Employer  supplied  incorrect  or  false  information  on  the  Lat>or  Certification  Application  (LCA). 

(b)  D  Employer  failed  to  pay  H-1 B  worker(s)  the  higher  of  the  prevailing  or  actual  wage. 

(c)  D  Employer  failed  to  pay  H-1  B  worker(s)  for  time  off  due  to  a  decision  by  the  employer  (e.g.,  for  lack  of 
work)  or  for  time  needed  by  the  H-1  B  worker(s)  to  acquire  a  license  or  permit. 

(d)  D  Employer  made  illegal  deductions  from  H-1  B  worker's  wages  (e.g.,  for  H-1  B  petition  processing;  for 
food  and  housing  expenses  while  the  worker  is  traveling  on  employer's  business;  for  tools  and  equipment 
necessary  to  perform  employer's  work). 

(e)  D  Employer  failed  to  provide  fringe  benefits  to  H-1  B  worker(s)  equivalent  to  those  provided  to  U.S. 
worker(s)  (e.g.,  cash  bonuses,  stock  options,  paid  vacations  and  holidays,  health  benefits,  insurance, 
retirement  and  savings  plans). 

(f)  D  Emptoyer  does  not  afford  H-1B  worker(s)  working  conditions  (hours,  shifts,  vacation  periods)  on  the 
same  basis  as  it  does  U.S.  worker(s),  or  the  employment  of  H-1  B  worker(s)  adversely  affects  the  working 
conditions  of  U.S.  worker(s). 

(g)  D  Employer  failed  to  comply  with  "no  strike/lockout"  requirement  by:  1)  placing  or  contracting  out  H-1B 
worker(s)  during  the  validity  period  of  the  LCA  to  any  place  of  employment  where  there  is  a  labor  dispute;  2) 
failing  to  notify  the  DOL.  within  3  working  days  of  the  occurrence,  of  such  a  labor  dispute;  or  3)  using  an 
LCA  for  H-1B  worker(s)  to  work  at  a  site  before  the  DOL  has  determined  that  a  labor  dispute  has  ended. 

(h)  a  Employer  failed  to  provide  employees  or  their  collective  bargaining  representative,  either  by  hard  copy 
posting  or  electronically,  notice  of  its  intentions  to  hire  H-1B  worker(s);  or  has  failed  to  provide  H-1B 
worker(s)  with  a  copy  of  the  LCA. 

(i)  n  Employer  required  H-1  B  worker(s)  to  pay  all  or  any  part  of  $500/$1000  filing  fee. 

0)  D  Employer  imposed  an  illegal  penalty  on  H-1B  worker(s)  for  ceasing  employment  with  the  employer 
prior  to  a  date  agreed  upon  by  the  worker  and  employer 

(k)  D  Employer  retaliated  or  discriminated  against  an  employee,  former  employee,  or  job  applicant  for 
disclosing  infonnation.  filing  a  complaint,  or  cooperating  in  an  investigation  or  proceeding  about  a  violation  of 
the  H-1  B  laws  and  regulations  (i.e.,  whistleblower). 

(I)  D  Employer  failed  to  maintain  and  make  available  for  public  examination  the  LCA  and  necessary 
documents  at  the  employer's  principal  place  of  business  or  wori<site. 

(m)  D  Employer  laid  off  U.S.  worker(s)  and  has  replaced  or  seeks  to  replace  U.S.  worker(s)  with  H-1B 
worker(s)  within  90  days  before  or  after  filing  H-1  B  visa  petitions. 

(n)  D  Employer  placed  H-1  B  worker(s)  at  another  employer's  worksite  where  U.S.  wori<ers  have  been  laid 
off;  and/or  has  failed  to  inquire  of  the  second  employer  whether  it  has  or  intends  to  lay-off  US  wori<er(s) 
and  replace  them  with  H-1  B  wori<er(s). 
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(o)  HI  Employer  failed  to  recruit  U  S  worker(s)  for  jobs  for  which  H-1B  worker(s)  are  sought. 

(p)  :i!  Employer  failed  to  hire  a  US  worker  who  applied  and  was  equally  or  better  qualified  for  the  job  for 
which  the  H-1 B  worker  was  sought    Complaints  regarding  this  violation  should  be  filed  with  the  U.S. 
Department  of  Justice,  10*^  and  Constitution  Ave.,  N  W.,  Washington,  DC,  20530. 


(q)  u  Other 


_5.  Date(s)  of  Alleged  Violation(s) 


6    Location  of  Worksite(s)  where  Alleged  Violation(s)  occurred: 


7    Basis  of  Knowledge  of  Alleged  Violation(s) 


8.   Descnption  of  facts  and  circumstances  which  support  allegations  in  items  4  (a)  through  (q).   Use 
additional  sheets  of  paper,  If  necessary. 


FOR  DOL  USE  ONLY 


Complaint  Received/Taken  by    

Source  of  Complaint  is    □  Aggneved  Party 


Date: 


□  Credible  information  source 


Public  Burden  Statement:  We  estimate  that  it  will  take  an  average  of  20  minutes  to  complete  this  form,  including  the  time  for  reviewing 
instmctions,  searching  existing  data  sources,  gathenng  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection 
of  information    If  you  have  any  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  infonnation,  including 
suggestions  for  reduang  this  burden,  send  them  to  the  U  S  Department  of  Labor,  Wage  and  Hour  Division,  Room  S-3502,  200 
Constitution  Avenue,  N  W  ,  Washington  D  C    20210 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  9.  14.  15.  31,  and  52 
[FAC  97-21;  FAR  Case  1999-010] 
RIN  9000-AI40 

Federal  Acquisition  Regulation; 
Contractor  Responsibility,  Labor 
Relations  Costs,  and  Costs  Relating  to 
Legal  and  Other  Proceedings 

AGENCIES:  Department  of  Defense  (DuD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Acquisition 
Regulatory  Council  (FAR  Ccnincil)  is 
issuing  a  final  rule  clarifying  what 
constitutes  a  "satisfactory  record  of 
integrity  and  business  ethics"  in  making 
contractor  responsibility  determinations 
under  FAR  Part  9.  and  revising  certain 
cost  principles  under  FAR  Part  31 
related  to  labor  relations,  and  legal  and 
other  proceedings. 

DATES:  Effective  Date:  Januar>-  19.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat.  Room  4033.  GS 
Building.  Washington.  DC.  2040.5.  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules  For  clarification  of  content, 
contact  Mr.  Ralph  De  Stefano. 
Procurement  .'Knalvst,  at  (202)  501- 
1758.  Please  cite  FAC;  97-21.  FAR  case 
1999-010 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Acquisiticm  Regulator\-  Council 
(FAR  Council)  is  issuing  a  final  rule  that 
clarifies  what  constitutes  a  "satisfactory 
record  of  integrity  and  business  ethics" 
in  making  contractor  responsibility 
determinations  under  FAR  Part  9.  and 
revises  certain  cost  principles  under 
FAR  Part  31  relating  to  labor  relations. 
and  legal  and  other  proceedings.  Public 
comment  on  proposed  revisions  on 
these  matters  had  previouslv  been 
requested  on  luly  9,  1999  (64  FR  37360) 
and  on  fune  30,  2000  (65  FR  40830). 

1.  The  Statutory  and  FAR 
Responsibility-  Criteria 

The  main  portion  of  this  rule  makes 
clarifying  revisions  to  the  existing 
regulatory  language  in  FAR  Part  9  (and 
adds  an  accompanying  certification  in 
FAR  Part  52)  regarding  what  constitutes 
a  "satisfactory  record  of  integrity  and 


business  ethics"  in  making  contractor 
"responsibility"  determinations. 
By  statute.  Federal  agencies  are 
required  to  award  contracts  to 
"responsible"  sources.  10  U.S.C. 
2305(b):  41  U.S.C.  253b.  A  "responsible 
source"  is  defined  to  be  a  prospective 
contractor  which,  among  other  things, 
"has  a  satisfactory  record  of  integrity' 
and  business  ethics."  41  U.S.C. 
403(7)(D).  Congress  enacted  this 
definition  of  "responsible  source"  in 
1984  (Pub.  L.  98-369.  Div.  B,  TiUe  VII. 
§2731.  98  Stat.  1195). 

The  statutor>'  "responsibilitv" 
requirement  has  been  implemented  in 
FAR  Part  9.  The  FAR  states  that 
"lp]urchases  shall  be  made  from,  and 
contracts  shall  be  awarded  to. 
responsible  prospective  contractors 
only."  48  CFR  9.103(a).  The  FAR  makes 
clear  that  "an  affirmative 
determination"  of  responsibilitv  is 
required.  "No  purchase  or  award  shall 
be  made  unless  the  contracting  officer 
makes  an  affirmative  determination  of 
responsibilitv.  In  the  absence  of 
information  clearly  indicating  that  the 
prospective  contractor  is  responsible, 
the  contracting  officer  shall  make  a 
determination  of  nonresponsibility."  48 
CFR  9.103(b):  see  also  48  CFR  9.1 63(c) 
(".•\  prospective  contractor  must 
affirmatively  demonstrate  its 
responsibilitv  .   .   ."). 

In  accordance  with  the  statutory' 
definition  of  "responsible  source."  the 
F.\R  states  that,  "(tjo  be  determined 
responsible,  a  prospective  contractor 
must  Have  a  satisfactory  record  of 

integritv  and  business  ethics  ..."  48 
CFR  9.104-1.  Beyond  this  simple 
reiteration  of  the  statutorv  language, 
however,  the  FAR  has  not  elaborated 
upon  what  it  means  to  have  "a 
satisfactory  record  of  integritv  and 
business  ethics."  nor  has  the  F.-^R 
provided  contracting  officers  with  a 
framework  to  guide  their  analysis  and 
assist  them  in  making  this  statutorilv- 
required  determination. 

This  lack  of  guidance  has  an 
unfortunate  consequence:  Ciontracting 
officers  are  e.xfremely  reluctant,  absent 
clear  guidance,  to  exercise  their 
discretion  in  making  this  determination. 
As  a  result,  the  Government  continues 
to  award  contracts  to  firms  that  have 
violated  procurement  and  other  Federal 
laws,  in  some  cases  repeatedly.  For 
example,  in  a  study  of  the  top  100 
defense  contractors  over  a  four  vear 
period,  the  General  Accounting  Office 
found  over  100  instances  in  which 
contrai  tors  had  either  been  convicted  uf 
or  signed  settlements  after  charges  of 
violations — of  procurement-related  law- 
alone.  These  companies  piid  more  than 
S400  million  in  fines  and  restitution,  in 


some  cases  for  multiple  violations.  If  the 
analysis  had  been  expanded  to  include 
compliance  with  other  laws,  the 
concern  might  well  have  been  even 
broader. 

It  is  clear  that,  in  many  cases,  the 
Government  continues  to  do  business 
with  contractors  who  violate  laws, 
sometimes  repeatedly.  Bv  giving 
contrac*     ^  officers  a  clearer  basis  for 
declinii;^,  to  contract  with  such 
businesses,  the  Government  can 
improve  the  integrity  of  the  contracting 
process,  reduce  the  risk  of  fraud  or 
noncompliance,  and  encourage 
standards  of  integrity  and  compliance 
with  the  law, 

2.  The  July  1999  Proposed  Rule  To 
Clarify  the  FAR  Responsibility 
Requirement 

In  July  1999.  the  Civilian  Agencv 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  (the 
Councils)  requested  comment  on  a 
proposed  rule  that  would  amend  the 
FAR's  responsibility  provisions  so  as  to 
assist  contracting  officers  in  making  the 
statutory  determination  of  w-hether  a 
prospective  contractor  has  "a 
satisfactory-  record  of  integrity  and 
business  ethics."  (64  FR  37360.  )uly  9. 
1999).  In  fleshing  out  what  constitutes 
"a  satisfactory  record  of  integrity  and 
business  ethics."  the  preamble  to  the 
proposed  rule  stated  that  a  prospective 
ccmtractor's  "record  of  compliance  with 
laws"  constitutes  "a  relevant  and 
important  part  of  the  overall 
responsibility  determination"  Id.  It  was 
believed  that  additional  regulatory 
guidance  was  needed  in  the  FAR 
"concerning  general  standards  of 
contractor  compliance  with  applicable 
laws  when  making  pre-aw-ard 
responsibility  determinations."  Id. 

The  Councils,  therefore,  requested 
comment  on  a  revisjon  to  the  FAR  that 
"clarifies  the  existing  rule  by  providing 
several  examples  of  what  constitutes  an 
unsatisfactory  record  of  compliance 
with  laws  and  regulations."  Id. 
Specifically,  the  proposed  rule  would 
have  amended  FAR  9.1 04-1  (d)  by 
adding— immediately  after  the  statutory 
requirement  that  a  prospective 
contractor  "Have  a  satisfactory  record  of 
integrity  and  business  ethics" — the 
following  parenthetical  phrase: 
"(examples  of  an  unsatisfactory  record 
may  include  persuasive  evidence  of  the 
prospective  contractor's  lack  of 
compliance  with  tax  laws,  or  substantial 
noncompliance  with  labor  laws, 
employment  laws,  environmental  laws, 
antitrust  laws,  or  consumer  protection 
laws)".  (64  FR  37361.  July  9.  1999). 
The  Councils  provided  the  public 
with  120  days  in  which  to  submit 


comments.  The  Councils  received  more 
than  1500  comment  letters  on  the 
proposal.  Some  commenters  expressed 
strong  support  for  the  proposed  rule, 
while  others  strongly  opposed  it.  In 
addition  to  indicating  their  overall 
support  or  opposition  to  the  proposed 
rule,  commenters  on  both  sides  focused 
on  what  they  viewed  as  problems  with 
the  specific  regulatory  language  in  the 
proposal.  In  some  cases,  the 
commenters  suggested  alternative 
language. 

3.  The  June  2000  Revised  Proposed 
Rule  To  Clarify  the  FAR  Responsibility 
Requirement 

In  response  to  the  comments  received 
on  the  July  1999  proposal,  the  FAR 
Council  developed  a  revised  proposal. 
Again,  as  with  the  original  proposal,  the 
purpose  of  the  revised  proposal  was  to 
provide  contracting  officers  with 
guidance  in  evaluating  a  prospective 
contractor's  "record  of  compliance  with 
laws  and  regulations"  in  connection 
with  the  statutory  "responsibility" 
determination  that  the  contractor  has  "a 
satisfactory  record  of  integrity  and 
business  ethics."  In  addition,  the 
Coimcil  proposed  additional  procedural 
protections  for  contractors,  to  provide 
further  confidence  that  contracting 
officers  would  not  misuse  their 
discretion. 

The  FAR  Council  requested  comment 
on  the  revised  proposal  in  June  2000  (65 
FR  40830.  June  30,  2000).  In  the 
preamble  to  the  June  2000  notice,  the 
FAR  Council  summarized  the  conmients 
that  had  been  submitted  on  the  July 
1999  proposed.  Id. 

In  response  to  the  concerns  raised  by 
commenters  on  the  July  1999  proposal, 
the  FAR  Council  revised  the  proposed 
amendment  to  FAR  Part  9  in  a  number 
of  respects.  First,  to  aid  contracting 
officers  in  evaluating  a  prospective 
contractor's  "record  of  compliance  with 
laws  and  regulations,"  the  FAR  Council 
proposed  additional  language,  for 
inclusion  in  FAR  9.103,  to  state  that 
contracting  officers  "should  coordinate 
nonresponsibility  determinations  based 
upon  integrity  and  business  ethics  with 
legal  counsel  (see  9.104-l(d))."  Second, 
the  FAR  Coimcil  modified  the 
amendments  that  had  been  proposed  in 
July  1999  for  FAR  Part  9,  "to  confirm 
that  satisfactory  compliance  with 
Federal  laws  including  tax  laws,  labor 
and  employment  laws,  enviroimiental 
laws,  antitrust  laws,  and  consimier 
protection  laws  would  be  part  of  a 
satisfactory  record  of  integrity  and 
business  ethics,"  65  FR  40830.  Under 
the  proposed  amendments,  as  modified 
by  the  FAR  Council,  FAR  9.104-l(d) 
wrould  state  that  a  prospective 


contractor  shall  "Have  a  satisfactory 
record  of  integrity  and  business  ethics 
including  satisfactory  compliance  with 
Federal  laws  including  tax  laws,  labor 
and  employment  laws,  environmental 
laws,  antitrust  laws,  and  consumer 
protection  laws.  (See  9,104-3(c),)"  The 
concluding  reference  to  FAR  9,1 04-3 (c) 
was  to  add  new  language,  contained  in 
the  FAR  Council's  amended  proposal, 
that  would  assist  contracting  officers  by 
providing  them  with  a  framework  for 
their  evaluation  of  a  prospective 
contractor's  "record  of  compliance  with 
laws": 

"(c)  Integrity  and  business  ethics.  In 
making  a  determination  of  responsibility 
based  upon  integrity  and  business  ethics  [see 
9.104-l(d)),  contracting  officers  may- 
consider  all  relevant  credible  information. 
Contracting  officers  should  give  greatest 
weight  to  decisions  within  the  past  three 
years  preceding  the  offer  as  follows — 

■•(1)  Convictions  of  or  civil  judgments 
rendered  against  the  prospective  contractor 
for: 

"(i)  Commission  of  Fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain  or  performing  a  public 
(Federal,  State  or  local)  contract  or 
subcontract; 

"(ii)  Violation  of  Federal  or  State  antitrust 
statutes  relating  to  the  submission  of  offers; 
"(iii)  Commission  of  embezzlement,  theft, 
forgery,  bribery,  falsification  or  destruction  of 
records,  making  false  statements,  tax  evasion. 
or  receiving  stolen  property; 

"(iv)  Anv  other  Federal  or  State  felony 
convictions  or  pending  Federal  or  State 
felony  indicUnents;  and 

"(v)  Federal  court  judgments  in  civil  cases 
brought  by  the  United  States  against  the 
contractor. 

"(2)  Federal  decisions  by  Federal 
Administrative  Law  judges  or  Federal 
Administrative  judges  and  adjudicatory 
decisions,  orders,  or  complaints  issued  by 
any  Federal  agency,  board,  or  commission, 
indicating  the  contractor  has  been  found  to 
have  violated  Federal  tax,  labor  and 
employment,  antiUTist.  or  consumer 
protection  law." 

In  coimection  with  this  proposed 
framework,  the  FAR  Council  also 
proposed  a  corresponding  amendment 
to  the  existing  contractor  responsibility 
certification  in  FAR  Part  52,  This 
amended  certification  would  provide 
information  that  the  contracting  officer 
would  need  in  conducting  the 
evaluation  in  proposed  FAR  9.104-3(c). 
Under  the  FAR  Council's  proposal,  a 
prospective  contractor  would  certify 
whether  it  "has"  or  "has  not"— 

"within  the  past  three  years,  been 
convicted  of  any  felonies  (or  has  any  felony 
indictment  currently  pending  against  them) 
arising  from  any  Federal  tax.  labor  and 
employment,  environmental,  antitrust,  or 
consumer  protection  laws,  had  any  adverse 
court  judgments  in  civil  cases  against  them 
arising  from  any  Federal  tax.  labor  and 


employment,  environmental,  antitrust,  or 
consumer  protection  laws  in  whichi  the 
United  States  brought  the  action,  or  been 
found  bv  a  Federal  ,\dministrative  Law 
judge.  Federal  Administrative  ludge.  agency.    " 
board  or  commission  to  have  violated  any 
Federal  tax,  labor  and  employment, 
environmental,  antitrust,  or  consumer 
protection  law.  If  the  respondent  has 
answered  "has  '  to  the  above  question,  please 
explain  the  nature  of  the  violation  and 
whether  any  fines,  penalties,  or  damages 
were  assessed." 

Finally,  as  the  preamble  explained, 
the  FAR  Council  proposed  to  amend 
FAR  Parts  14  and  15  to  "ensure  that  if 
non-responsibility  is  the  basis  for 
rejection  of  [a  party)  from  the 
competition,  then  the  contracting  officer 
must  provide  the  reasons  for  the  non- 
responsibility  determination  in  the 
notification"  that  is  provided  to  that 
unsuccessful  bidder  and  offeror  (65  FR 
40831,  June  30.  2000). 

The  FAR  Council  provided  the  public 
with  60  days  in  which  to  submit 
comments  on  the  revised  proposal. 
Substantially  fewer  comments  were 
submitted  on  the  June  2000  proposal 
than  had  been  submitted  on  the  July 
1999  proposal.  Whereas  more  than  1500 
comment  letters  were  submitted  on  the 
original  proposal,  only  about  300 
conunents  were  received  on  the  revised 
proposal  (and  a  substantial  number  of 
these  300  comments  were  an  essentially 
identical  form  letter).  Again,  as  with  the 
original  proposal,  some  commenters 
expressed  strong  support  for  the  revised 
proposal,  while  others  strongly  opposed 
it.  Moreover,  commenters  on  both  sides 
focused  on  what  they  viewed  as 
problems  with  the  specific  regulatory- 
language  in  the  revised  proposal  and,  in 
some  cases,  they  suggested  alternative 
language, 

4.  The  June  2000  Proposal  to  Amend 
Part  31 

In  addition  to  the  revised  proposals  to 
amend  FAR  Parts  9,  14,  15.  and  52  on 
the  contractor  responsibility 
determination,  the  June  2000  notice  also 
proposed  amendments  to  FAR  Part  31  to 
address  the  allowability,  in  the  context 
of  cost-based  Federal  contracts,  of  costs 
relating  to  labor  relations  and  to  legal 
and  other  proceedings  (65  FR  40833. 
June  30.  2000),  These  proposed 
amendments  to  Part  31  were  a  revision 
of  the  amendments  that  had  been 
proposed  in  the  July  9.  1999  notice  (65 
FR  37361).  As  the  preamble  to  the  June 
2000  notice  explained,  the  FAR  Council 
revised  its  proposed  Part  31 
amendments  in  response  to  the 
concerns  that  were  expressed  by  the  135 
commenters  who  had  addressed  the  Part 
31  proposal  in  the  July  1999  notice.  Id 
at  40831. 
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In  sum,  the  June  2000  notice  proposed 
that  the  following  costs  would  not  be 
allowable  [i.e..  the  Federal  Government 
would  not  pay  for  them):  costs  incurred 
"for  activities  that  assist,  promote,  or 
deter  unionization"  and  costs  incurred 
in  "a  civil  or  administrative 
proceeding"  brought  by  a  government 
where  there  has  been  "a  finding  that  the 
contractor  violated,  or  failed  to  complv 
with,  a  law  or  regulation."  !d.  at  40831. 
The  purpose  of  these  amendments  was 
to  ensure  consistency  with  Federal 
"neutrality"  in  labor  relations  (id  at 
40831)  and  with  the  principle  that 
"(tlaxpayers  should  not  have  to  pay  the 
legal  defense  costs  associated  with 
adverse  decisions  against  contractors" 


(64  FRat  37360-61] 
B.  The  Final  Rule 

1.  Summary  of  the  Final  Rule 

Based  on  its  consideration  of  the 
comments  received  on  both  proposed 
rules,  the  FAR  Council  is  issuing  this 
final  rule.  It  provides  both  clearer 
guidance  than  in  earlier  proposals  and 
additional  procedural  protection  for 
contractors,  to  ensure  that  contracting 
officer  discretion  is  fairlv  employed 
The  following  changes  are  being  made 
to  the  FAR: 

FAR  Part  9  Language  has  been  added 
to  FAR  Fart  9  that: 
— Clarifies  that  contracting  officers 
should  coordinate  nonresponsibilitv 
determinations  based  upon  integrity 
and  business  ethics  with  agencv  legal 
counsel  (FAR  9.103(b)). 
— Clarifies  that  a  satisfactory'  record  of 
integrity  and  business  ethics  includes 
satisfactor\'  compliance  with  the  law 
including  tax.  labor  and  employment, 
environmental,  antitrust,  and 
consumer  protection  laws  (FAR 
9.104-l(d)) 
— Provides  an  expanded  guidance 
statement  to  contracting  officers  that 
(1)  reinforces  the  link  between  a 
satisfactor>-  record  of  integritv  and 
business  ethics,  compliance  with  law 
and  the  Governments  interest  in 
contracting  with  responsible  reliable, 
honest  and  law  abiding  contractors;  in 
sum,  contractors  it  can  trust;  (2) 
requires  contracting  officers  to 
consider  all  relevant  credible 
information  but  states  that  the  greatest 
weight  must  be  given  to  offenses 
adjudicated  within  the  past  three 
years;  (3)  explains  that  a  single 
violation  of  law  will  not  "normally" 
give  rise  to  a  determination  of  non- 
responsibility,  and  that  the  focus  of 
the  assessment  should  be  on 
"repeated,  pervasive  or  significant" 
violations  of  law;  and  (4)  requires  the 
contracting  officer  to  take  into 


account  any  administrative 
agreements  entered  into  between  the 
prospective  contractor  and  the 
Government  (FAR  9.104-3(c)). 
FAR  Parts  14  and  15.  New  language 
has  been  added  to  modifv  FAR  14.404- 
2(i)  and  15.503(a)(1)  that  provides  for 
notification  to  unsuccessful  bidders  and 
offerors  promptly  after  a 
noruesponsibility  determination  is 
made.  The  modification  would  ensure 
that  if  nonresponsibility  is  the  basis  for 
rejection  of  the  bid  or  elimination  of  an 
offer  from  the  competition,  then  the 
contracting  officer  must  provide  the 
reasons  for  the  nonresponsibility 
determination  in  the  notification.  If  the 
prospective  contractor  disagrees  with 
the  contracting  officer's  decision,  the 
prospective  contractor  may  seek  an 
independent  review  of  that  decision  by 
filing  suit  in  Federal  District  court 
under  the  Administrative  Procedures 
Act;  or  by  filing  a  bid  protest  with  the 
General  Accounting  Office,  the  agency 
protest  official,  the  Court  of  Federal 
Claims  or  the  Federal  District  Court.  If 
an  agency  receives  notice  of  a  protest 
from  the  GAO  prior  to  award,  a  contract 
may  not  be  awarded  unless  specifically 
authorized  by  31  U.,S.C.  3553.  If  an 
agency  receives  notice  of  a  protest  from 
the  GAO  within  the  later  often  days 
after  award,  or  five  days  after  the 
debriefing  date  offered  to  an 
unsuccessful  offeror  for  anv  debriefing 
that  IS  requested  and.  when  requested, 
is  required,  contracting  officers  shall 
immediately  suspend  performance  or 
terminate  the  award  of  the  contract 
unless  specifically  authorized  by  31 
U.S.C.  3553 

FAR  Part  31.  Language  has  been 
added  to  FAR  Par;  31  on  the  following 
points: 

•  FAR  31.205-21,  Labor  Relations 
Costs.  This  rule  makes  unallowable 
those  costs  incrurred  for  activities  that 
assist,  promote  or  deter  unionization. 

•  FAR31  30,5-47.  Costs  related  to 
legal  and  other  proceedings.  This  rule 
makes  unallowable  those  costs  incurred 
in  civil  or  administrative  proceedings 
brought  by  a  government  where  the 
contractor  violated,  or  failed  to  comply 
with  a  law  or  regulation. 

FAR  Part  52.  Language  has  been 
added  to  FAR  Part  52  on  the  following 
points: 

•  FAR  52.209-5,  Certification 
Regarding  Debarment,  Suspension. 
Proposed  Debarment,  and  Other 
Responsibility  Matters.  The  current 
certification  is  amended  to  require 
offerors  to  certif\'  regarding  violations  of 
tax.  labor  and  employment, 
environmental,  antitrust,  or  consumer 
protection  laws  adjudicated  within  the 
last  three  years.  This  certification  will 


impose  less  burden  on  contractors  than 
the  certification  that  had  been  proposed 
in  lune  2000.  It  is  a  check-the-box 
certification  under  which  a  contractor 
will  have  to  provide  additional  detailed 
information  only  upon  the  request  of  the 
contracting  officer,  and  this  is  expected 
to  occur  generally  only  when  that 
contractor  is  the  apparently  successful 
offeror. 

•  FAR  52.212-3(h),  Certification 
Regarding  Debarment,  Suspension  or 
Ineligibility  for  Award  (Executive  Order 
12549).  The  existing  certification  is 
amended  to  require  offerors  to  certify 
regarding  violations  of  tax,  labor  and 
employment,  environmental,  antitrust, 
or  consumer  protection  laws 
adjudicated  within  the  last  three  years. 
This  certification  will  impose  less 
burden  on  contractors  than  the 
certification  that  had  been  proposed  in 
lune  2000.  It  is  a  check-the-box 
certification  under  which  a  contractor 
will  have  to  provide  additional  detailed 
information  only  upon  the  request  of  the 
contracting  officer,  and  this  is  expected 
to  occur  generally  only  when  that 
contractor  is  the  apparently  successful 
offeror. 

2  Comments  on  the  June  2000  Proposal 
and  Changes  in  the  Final  Rule 

As  noted  above,  some  commenters  on 
the  June  2000  notice  expressed  strong 
support  for  the  revised  proposal,  while 
others  strongly  opposed  it.  Moreover, 
commenters  on  both  sides  focused  on 
what  they  viewed  as  problems  with  the 
specific  regulatory  language  in  the 
revised  proposal  and,  in  some  cases, 
they  suggested  alternative  language.  The 
following  summarizes  the  significant 
comments  received  on  the  June  2000 
proposal,  outlines  the  FAR  Councils 
responses  to  those  comments,  and 
explains  the  significant  changes  that 
have  been  made  to  the  amendments  that 
were  proposed  in  June  2000. 

A  number  of  commenters  who 
opposed  the  proposed  revisions  argued 
that  the  proposal  would  provide 
contracting  officers  with  excessive 
discretion  to  eliminate  prospective 
contractors  from  Federal  contracting 
opportunities,  and  that  this  would  result 
in  arbitrary  responsibility  decisions.  We 
believe  that  the  final  rule  addresses  this 
concern.  As  has  been  noted  earlier  in 
this  notice,  and  in  the  two  proposals, 
the  purpose  behind  this  rulemaking  is  to 
provide  contracting  officers  with 
additional  guidance  to  assist  them  in 
making  the  "integrity  and  business 
ethics"  responsibility  determination.  In 
addition  to  providing  this  guidance,  the 
FAR  Council  has  added  a  number  of 
safeguards  that  are  discussed  elsewhere 
in  this  notice.  The  FAR  Council  believes 


that  the  guidance  and  safeguards  in  the 
final  rule  will  help  to  ensure  that 
contracting  officers  make  responsibility 
determinations  in  a  non-arbitrary 
manner  that,  in  accord  with  the 
statutory  purpose,  protects  the 
Government's  interest.  Of  course,  if  a 
contracting  officer  determines  that  a 
prospective  contractor  does  not  have  a 
"satisfactory-  record  of  integrity  and 
business  ethics."  and  the  prospective 
contractor  disagrees  with  that 
determination,  the  prospective 
contractor  may  seek  an  independent 
review  of  that  decision  by  filing  suit  in 
Federal  District  court  under  the 
Administrative  Procedures  Act;  or  by 
filing  a  bid  protest  with  the  General 
Accounting  Office,  the  agency  protest 
official,  the  Court  of  Federal  Claims  or 
the  Federal  District  Court. 

Manv  of  the  commenters  who 
expressed  opposition  to  the  proposed 
FAR  amendments  on  the  "integrity  and 
business  ethics"  responsibility 
determination  made  arguments  that,  in 
one  way  or  another,  essentially 
questioned  the  underlying  premise  of 
this  rulemaking  and  advocated  that  no 
revisions  be  made  to  the  FAR  in  this 
area.  These  commenters  asserted  that 
there  is  no  evidence  of  a  "problem" 
which  this  rulemaking  would  "solve"; 
they  argued  that  there  is  no  "nexus" 
between  a  prospective  contractor's 
record  of  compliance  with  the  law  and 
the  contracting  officer's  "responsibility" 
determination;  they  argued  that  a  non- 
responsibility  determination,  based  on  a 
prospective  contractor's  lack  of 
compliance  with  legal  requirements,  is 
an  impermissible  "extra  penalty"  for  the 
violations:  they  argued  that  contracting 
officers  are  not  qualified  to  evaluate  a 
prospective  contractor's  record  of 
compliance  with  the  law;  they  argued 
that  the  proposed  revisions  to  FAR  Part 
9  would  not  have  the  effect  of  clarifying 
the  responsibility  determination,  and  in 
this  regard  they  argued  that  the 
proposed  language  was  vague;  and  they 
contended  that  proposed  language  (and, 
in  particular,  the  proposed  certification) 
would  not  improve  the  efficiency  of  the 
procurement  process  and,  in  this  regard, 
thev  argued  that  a  "cost-benefit" 
analysis  of  the  proposal  should  be 
conducted. 

These  arguments  had  also  been  raised 
in  comments  that  opposed  the  July  1999 
proposal,  and  the  FAR  Council 
continues  to  disagree  with  them.  This 
rulemaking  is  intended  to  provide 
contracting  officers  with  additional 
guidance  on  making  an  "integrity  and 
business  ethics"  determination  that,  by 
statute,  contracting  officers  are  already 
required  to  make.  As  noted  above,  the 
FAR  has  previously  not  provided  any 


elaboration  on  what  it  means  to  have  "a 
satisfactory'  record  of  integrity  and 
business  ethics"  the  FAR  has  simply 
restated  the  statutory'  language  that  a 
"responsible  source"  is  one  that  has  "a 
satisfactory  record  of  integrity  and 
business  ethics."  The  fundamental 
premise  of  the  two  prior  proposals,  and 
this  final  rule,  is  that  an  evaluation  of 
a  prospective  contractor's  "record  of 
integrity  and  business  ethics" 
necessarily  needs  to  include  an 
evaluation  of  its  "record  of  compliance 
with  laws  and  regulations."  (64  FR 
37360,  July  9,  1999.)  This  is  an 
eminently  reasonable  proposition. 
Operating  in  a  law-abiding  (as  opposed 
to  law-breaking)  manner  is  an  essential 
component  of  having  "integrity"  and 
"ethics"  and,  therefore,  of  meeting  the 
overall  requirement  of  responsibility 
that  businesses  contracting  with  the 
Government— and  with  private 
businesses — must  meet."  Thus,  while 
the  statutory  criterion  of  "integrity  and 
business  ethics"  is  not  limited  to  (i.e..  it 
is  not  exhausted  by)  the  inquiry  into 
whether  a  firm  operates  within  the 
boundaries  of  the  law.  an  irreducible 
element  of  what  it  means  for  a 
prospective  contractor  to  have  "a 
satisfactory  record  of  integrity  and 
business  ethics"  is  that  the  prospective 
contractor  is.  essentially,  law-abiding. 
We  therefore  believe,  and  many 
commenters  expressed  their  strong 
agreement,  that  it  would  be  entirely 
proper  for  a  contracting  officer  to  reach 
the  conclusion,  for  example,  that  a 
company  does  not  have  a  "satisfactory 
record  of  integrity  and  business  ethics" 
when  the  facts  show  that  the  company 
has  engaged,  within  the  past  three  years 
in  "repeated,  per\'asive,  or  significant 
violations"  of  legal  requirements. 

Scrutinizing  a  prospective 
contractor's  record  of  compliance  with 
the  law,  and  making  satisfactory- 
compliance  an  express  element  of  the 
responsibility  determination,  is  both 
consistent  with  practices  outside  the 
Government  and  serves  the 
Government's  interests.  First,  by 
ensuring  that  its  contractors  possess  a 
satisfactory  record  of  compliance  with 
law,  the  Government  increases  its 
confidence  that  a  contractor  is  a 
responsible,  reliable  company  that  will 
perform  the  contract  in  an  efficient, 
responsible  and  timely  manner.  It 
should  also  reduce  the  risk  that 
compliance  issues  will  interfere  with 
performance  of  the  contract. 

A  justification  for  this  rulemaking, 
then,  is  that  it  provides  contracting 
officers  with  guidance  that  will  assist 
them  in  evaluating  a  prospective 
contractor's  record  of  compliance  with 
laws  and,  thus,  in  making  the  statutory- 


determination  of  whether  the 
prospective  contractor  has  "a 
satisfactory  record  of  integrity  and 
business  ethics."  We  believe  that  the 
final  rule  provides  useful  clarifying 
guidance,  and  it  has  been  improved 
through  the  rulemaking  process,  in 
response  to  the  comments  that  were 
submitted  on  the  two  proposals.  In 
particular,  by  establishing  a  hierarchy  oi 
violations  of  legal  requirements  (and 
obtaining  factual  information  on  such 
violations),  the  final  rule  provides  a 
more  refined  and  objective  framework 
for  making  this  determination  than 
simplv  having  contracting  officers  make 
determinations  about  "integrity  and 
business  ethics"— as  they  have  done  in 
the  past — without  the  benefit  of  any 
clarif\-ing  guidance.  We  believe  that 
contracting  officers,  guided  by  the 
amended  regulation  and  in  consultation 
with  agency  legal  counsel,  are  in  a  better 
position  to  make  the  "integrity  and 
business  ethics"  determination.  In  sum. 
we  believe  that  the  final  rule  represents 
a  considerable  improvement  over  the    . 
existing  rule,  which  has  required 
contracting  officers  to  make  an 
"integrity  and  business  ethics" 
determination,  but  has  not  provided 
them  with  any  guidance  on  how  they 
should  make  that  determination. 

Another  objection  to  the  June  2000 
proposal  was  the  argument  by  some 
commenters  that  the  proposed  rule,  in 
their  view,  does  not  provide  prospective 
contractors  with  "due  process  "  This 
was  also  raised  by  those  commenters 
who  argued  that  the  Federal  agencies 
should  rely  instead  on  the  debarment 
process,  which  they  argued  is  sufficient 
to  address  the  problem  posed  by 
j-^rospective  contractors  who  do  not 
complv  with  the  law.  On  the  debarment 
issue,  some  commenters  also  argued 
that  a  nonresponsibility  determination 
that  is  based  on  a  prospective 
contractor's  unsatisfactory  record  of 
complying  with  legal  requirements 
constitutes  a  "de  facto  debarment"  and. 
as  such,  is  inappropriate. 

The  FAR  Council  does  not  agree  with 
these  objections.  Contrary  to  the 
commenters  who  argued  otherwise, 
prospective  contractors  will  have  at 
least  as  much  (if  not  more)  "due 
process"  than  they  have  enjoyed  up  to 
now  with  respect  to  the  responsibility 
determination  of  whether  they  have  "a 
satisfactory  record  of  integrity  and 
business  ethics"  In  summary, 
prospective  contractors  know,  in 
advance,  the  general  substantive 
standard  that  they  are  being  evaluated 
under  i.e..  whether  they  have  "a 
satisfactory  record  of  integrity  and 
business  ethics."  They  also  know,  in 
advance,  that  the  contracting  officer  will 
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focus  on  the  prospective  contractor's 
record  of  compliance  with  legal 
requirements  and.  in  domg  so.  the 
contracting  officer  will  be  aided  bv  a 
framework  that  establishes  a  hierarchy 
of  violations  and  a  certification  that 
obtains  information,  from  the 
prospective  contractor,  on  such 
violations  When  a  contracting  officer 
makes  a  nonresponsibility 
determination,  he  or  she  is  required  to 
notify  the  unsuccessful  bidder  or 
offeror,  and  state  the  reasons  for  the 
determination  If  the  prospective 
contractor  does  not  agree  with  a 
determination  of  nonresponsibilitv.  then 
It  may  file  suit  in  Federal  District  Court 
under  the  Administrative  Procedures 
Act:  or  the  prospective  contractor  may 
file  a  bid  protest  with  the  General 
.Accounting  Office,  the  agencv  protest 
official,  the  Court  of  Federal  Claims,  or 
the  Federal  District  Court.  The 
prospective  contractor  may  present  its 
arguments  against  the  non- 
responsibility  determination,  and  the 
determination  will  be  reviewed  bv  the 
independent  bodv. 

In  response  to  the  arguments  in  the 
comments  about  the  debarment  process, 
we  do  not  agree  that  the  separate 
debarment  process  is  a  substitute  for  a 
responsibility  determination  on 
"integrity  and  business  ethics."  The  fact 
that  a  prospective  contractor  is  not 
found  on  the  list  of  debarred  entities 
does  not  mean,  ipso  facto,  that  the 
prospective  contractor  therefore  has  a 
"satisfactory  record  of  integritv  and 
business  ethics."  Contracting  officers 
are  required,  by  statute  and  the  F.AR.  to 
make  an    affirmative  determination  of 
responsibility"  (FAR  9.103(b)).  whn  h 
must  include  a  determination  by  the 
contracting  officer  that  the  prospective 
contractor  has  a  "satisfactory'  record  of 
integrity  and  business  ethics."  As  we 
have  explained,  the  "integrity  and 
business  ethics"  responsibility 
determination  needs  to  include  an 
evaluation  by  the  contracting  officer  of 
the  prospective  contractor's  record  of 
compliance  with  legal  requirements.  We 
also  do  not  agree  with  those 
commenters  who  argued  that  a 
nonresponsibility  determination,  based 
on  a  prospective  contractor's  violation 
of  legal  requirements,  would  necessarily 
constitute  a  "de  facto  debarment."  The 
fact  that  a  contracting  officer  has 
determined  that  a  prospective  contractor 
is  nonresponsible  does  not  mean  that 
the  prospective  contractor  has  therefore 
been  subject  to  a  "de  facto  debarment  " 
.\s  the  case  law  makes  clear,  the 
determination  of  whether  a  prospective 
contractor  has  been  subject  to  a  "de 
facto  debarment"  is  fact-sensitive  and 


depends  on  the  circumstances  of  each 
case.  Moreover,  if  a  prospective 
contractor  believes  that  it  has  been 
subject  to  a  "de  facto  debarment,"  then 
it  will  continue  to  have  the  same 
remedy  that  it  has  had  up  to  now:  if  may 
seek  an  independent  review  of  the 
contracting  officer's  non-responsibility 
determinatam.  The  final  rule  does  not 
diminish  the  remedies  that  are  available 
to  prospective  contractors  for 
challenging  what  they  believe  are  "de 
facto  debarments." 

Finally,  a  number  of  commenters 
raised  concerns  about  the  impact  of  the 
proposed  rule,  or  about  the  scope  of  the 
guidance  in  F'AR  9,104-3(c)  or  the  scope 
of  the  certification.  Some  commenters 
stated  their  belief  that  the  proposal 
would  have  a  significant,  and 
disproportionately  adverse,  impact  on 
the  ability  of  small  businesses  to  obtain 
Federal  contracts.  As  is  explained  below 
in  c:onnection  with  the  Regulatory 
Flexibility  Act.  the  FAR  Council  does 
not  believe  that  the  final  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Apart  from  the  certification 
requirement,  the  final  rule  does  not 
impose  any  new  obligations,  of  any 
kind,  on  prospective  contractors;  they 
already  have  an  obligation  to  comply 
with  the  law  This  is  not  a  regulation 
that,  for  example,  requires  a  companv  to 
install  certain  equipment,  prescribes 
how  a  companv  shall  carry  out  its 
operations,  or  prohibits  a  companv  from 
operating  in  any  particular  way.  Rather, 
the  final  rule  provides  guidance  to 
contracting  officers  on  how  thev  are  to 
make  their  statutory  determination  of 
whether  a  prospective  contractor  has  a 
'satisfactorv-  record  of  integritv  and 
business  ethics."  In  addition,  the  FAR 
Council  does  not  believe  that  the 
guidance  in  the  final  rule  will  have  a 
significant  or  disproportionate  adverse 
impact  on  small  businesses  generally. 
The  FAR  Council  believes  that,  as  a 
class,  small  businesses  are  generally 
law-abiding  and.  furthermore,  the  FAR 
Council  IS  not  aware  of  any  evidence 
that  would  indicate  (and  the  FAR 
Council  has  no  reason  to  believe)  that 
small  businesses  are  any  less  law- 
abiding  than  large  businesses.  The  FAR 
Council,  therefore,  does  not  expect  that 
there  will  be  a  substantial  number  of 
small  businesses  that  will  be  found,  by 
a  contracting  officer,  to  have  an 
unsatisfactorv'  "record  of  integrity  and 
business  ethics  "  Finally,  for  the  reasons 
set  forth  in  the  Regulatory  Flexibility 
Act  and  Paperwork  Reduction  Act 
discussions,  below .  the  FAR  Council 
does  not  believe  that  responding  to  the 
certification  in  the  final  rule  will  require 


small  businesses  to  expend  a  significant 
amount  of  effort  and  resources. 

A  number  of  commenters  addressed 
the  fact  that  the  proposed  certification 
included  only  violations  of  Federal  law. 
Some  commenters  argued  that  the 
certification  should  also  address 
violations  of  State  law.  Commenters  also 
argued  that  the  certification  should 
include  adverse  civil  judgments  that 
arose  in  cases  that  are  brought  by 
private  parties,  as  well  as  in  cases 
brought  by  governmental  authorities. 
Other  commenters  raised  the  concern 
that  the  proposed  certification,  by 
focusing  on  violations  of  Federallaw. 
could  harm  U.S. -based  firms,  as 
opposed  to  foreign-based  firms.  In 
response  to  these  comments,  it  is 
helpful  to  distinguish  between  the 
standard  that  is  set  forth  in  FAR  9.104- 
1(d)  and  9.104-3(c).  and  the 
implementing  certification  that  has  been 
added  to  FAR  Part  52.  Under  the 
standard  in  FAR  9.104,  the  contracting 
officer  "must  consider  all  relevant 
credible  information"  regarding  the 
prospective  contractor"s  compliance 
with  laws  (the  proposal  stated  that  the 
contracting  officer  ""may  consider"  such 
information;  in  response  to  comments, 
this  was  made  mandatory  rather  than 
permissive).  Although  the  final  rule 
establishes  a  hierarchy  of  violations  of 
law,  some  of  which  are  also  referenced 
in  the  certification,  the  contracting 
officer  is  not  limited  to  considering  only 
the  listed  violations.  Again,  the 
contracting  officer  "must  consider  all 
relevant  credible  information,'"  and 
such  information  relates  to  the 
prospective  contractors  record  of 
compliance  with  laws  and  regulations. 
The  FAR  Council  expects  that,  as  a 
practical  matter,  such  information  will 
generally  pertain  to  compliance  with 
Federal  and  State  laws,  but  a 
prospective  contractors  record  of 
compliance  with  foreign  laws  and 
regulations  can  also  constitute  ""relevant 
credible  information." 

The  final  certification  that  has  been 
added  to  Part  52.  however,  is  not  as 
broad  as  the  standard  in  FAR  9.104.  The 
certification  is  an  implementation 
measure,  designed  to  provide  the 
contracting  officer  with  the  information 
that  the  FAR  Council  anticipates  will  be 
most  useful  in  making  the  responsibility 
determination  (e.g..  felony  convictions 
and  indictments),  while  at  the  same 
time  avoiding  the  imposition  of  undue 
reporting  burdens  on  prospective 
contractors.  In  response  to  comments, 
the  final  certification  has  been 
broadened  to  include  violations  of  State 
felony  law  as  well  as  Federal  law.  In 
both  cases,  the  certification  focuses  on 
cases  that  have  been  brought  by 


governmental  authorities.  The  final 
certification,  however,  has  not  been 
broadened  to  include  adverse  judgments 
in  civil  cases  brought  by  private  parties 
or  to  include  violations  of  foreign  law. 
In  addition,  in  response  to  comments, 
the  certification  in  the  final  rule  has 
been  clarified  to  exclude  administrative 
"complaints"  (as  opposed  to 
adjudicated  administrative  actions);  the 
final  certification,  therefore,  addresses 
"adverse  decisions  by  Federal 
administrative  law  judges,  boards,  or 
commissions  indicating  willful 
violations."  The  fact  that  administrative 
complaints,  private  civil  cases,  and 
violations  of  foreign  law  have  been  not 
included  in  the  final  certification, 
however,  does  not  mean  that  they 
caimot  be  taken  into  the  contracting 
officer's  consideration  in  making  the 
responsibility  determination;  to  the 
extent  that  the  contracting  officer 
becomes  aware  of  such  cases,  and  they 
constitute  "relevant  credible 
information,"  the  contracting  officer 
must  consider  them  in  making  the 
responsibility  determination.  Rather,  the 
relatively  narrow  focus  of  the 
certification  (as  opposed  to  the  general 
standard)  reflects  the  FAR  Council's 
attempt  to  craft  a  certification  that  is 
clear  and  that  does  not  impose  an  imdue 
reporting  burden  on  prospective 
contractors.  Finally,  in  an  attempt  to 
reduce  the  reporting  burden  on 
prospective  contractors,  the  final 
certification  requires  a  prospective 
contractor  to  supply  additional  detailed 
information  only  if  requested  to  do  so 
by  the  contracting  officer,  whereas  the 
proposed  certification  would  have 
required  all  prospective  contractors  who 
responded  affirmatively  to  supply 
additional  information  (e.g.,  "explain 
the  nature  of  the  violation  and  whether 
any  fines,  penalties,  or  damages  were 
assessed"). 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  Section  601,  et  seq.  In 
accordance  with  the  requirements  of  5 
U.S.C.  Section  605.  the  FAR  Council  is 
publishing  the  following  statement  in 
support  of  its  certification.  A  copy  of 
this  certification  and  supporting 
statement  has  been  forwarded  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 


Statement  in  Support  of  Certification 

FAR  Part  31 

With  regard  to  the  changes  to  Pari  31  cost 
principles,  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities,  because  most 
contracts  and  subcontracts  with  small 
entities  are  awarded  using  simplified 
acquisition  procedures  or  are  awarded  on  a 
competitive  fixed  price  basis,  and  do  not 
require  application  of  the  cost  principles 
contained  in  this  rule. 

FAR  Parts  9.  34.  15.  and  52 

With  regard  to  the  changes  to  Parts  9.  14. 
15.  and  52.  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  for  the  following 
reasons: 


Background 

The  law  requires  contracting  officers  to 
award  contracts  to  responsible  sources 
defined,  in  part,  to  be  prospective  contractors 
who  have  a  record  of  integritv  and  business 
ethics.  41  U.S.C.  253b.  10  U.S.C.  2305(b)  and 
41  U.S.C.  403.  The  objective  of  this  final  rule 
is  to  provide  an  objective  basis  for  making 
this  judgment.  The  rule  makes  clear  that 
contracting  officers  must  consider  violations 
of  laws  in  determining  whether  a  prospective 
contractor  has  met  that  standard. 

A  satisfactory  record  of  integrity  and 
business  ethics  is  one  that  indicates  that  the 
prospective  contractor  possesses  basic 
honesty,  and  that  the  Government  can  trust 
or  rely  on  the  contractor  to  perform  the 
contract.  A  satisfactory  record  is  one  that 
includes  satisfactory  compliance  with  laws. 
Five  categories  of  laws  are  identified — tax. 
labor  and  employment,  environmental, 
antitrust  and  consumer  protection  laws. 

In  assessing  whether  the  contractor  has  a 
record  of  satisfactory  compliance  with  laws, 
the  rule  directs  the  contracting  officer  to 
focus  on  a  pattern  of  repeated,  pervasive,  or 
significant  violations  of  the  law  rather  than 
single  violations  and  to  give  the  greatest 
weight  to  matters  adjudicated  within  the  last 
three  vears. 

To  facilitate  the  transfer  of  information 
between  the  prospective  contractor  and 
contracting  officer,  a  new  certification  has 
been  added,  requiring  the  prospective 
contractor  to  certif\-  regarding  certain 
violations  adjudicated  within  the  last  three 
vears. 

It  is  estimated  that  the  rule  will  apply  to 
approximately  171.000  small  entities. 

Discussion 

In  considering  whether  the  rule  would 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the  FAR 
Council  viewed  the  impact  in  two  ways;  first, 
by  application  of  the  statutory  standard  and 
implementing  guidance  for  assessing  a 
prospective  contractor's  record  of  integrity 
and  business  ethics:  and  two,  through  the 
requirement  of  a  non  statutor\  certification. 

The./ollowing  summarizes  the  significant 
comments  received  from  small  businesses, 
tlie  basic  assumptions  made  regarding  the 
potential  impact,  and  changes  made  in  the 
rule  to  address  the  two  areas  of  impact 
outlined  above. 


Response  to  Significant  Comments 

1.  "The  rule  would  punish  a  wrongdoer's 
emplover.  the  small  business  entity 
employees  and  their  local  communities 
through  the  loss  of  work."  The  purpose  of 
this  rule  is  not  to  "punish"  prospective 
contractors  for  violations  of  law.  Instead,  the 
purpose  of  this  rule  is  to  provide  contracting 
officers  with  additional  guidance  to  assist 
them  in  making  the  determination,  that  they 
are  required  by  statute  to  make,  that  a 
prospective  contractor  has  a  "satisfactory 
record  of  integrity  and  business  ethics  "  A 
prospective  contractor's  record  of  complying 
with  legal  requirements  is  a  necessary 
component  of  its  "record  of  integrity  and 
business  ethics."'  No  change  in  the  rule  was 
made  as  a  result  of  this  comment. 

2.  "The  rule  assumes  that  large  and  small 
business  entities  will  be  treated  equally 
under  the  rule."  Concern  was  expressed  that 
the  rule  does  not  place  small  entities  on  a 
level  plaving  field  with  large  businesses 
because  small  entities  lack  the  resources  to 
defend  potential  lawsuits  and  the  flexibility 
to  mitigate  the  impact  of  adverse  judgments 
The  FAR  Council  is  not  in  a  position  to  know 
what  fac:tors  may  motivate  a  particular 
business,  in  any  particular  case,  to  defend 
itself  (or  not)  against  charges  of  legal 
wrongdoing.  However,  we  believe  that  the 
final  rule  addresses  the  thrust  of  the 
commenters"  concern.  For  example,  through 
the  hierarchv  of  violations  and  the 
certification,  the  rule  focuses  the  contracting 
officer  on  criminal  felony  convictions  and 
indictments,  on  adverse  civil  judgments  in 
cases  brought  by  the  Federal  Government, 
and  on  adjudicated  administrative  decisions, 
not  simpiv  unadjudicated  complaints.  The 
hierarchv  of  violations  and  the  certification 
thus  focuses  on  judicial  and  administrative 
processes  that  have  their  own  inherent 
procedural  protections  The  FAR  Council 
therefore  has  no  reason  for  concluding  that 
these  judicial  and  administrative  processes 
are  inherentlv  unfair  as  applied  to  small 
businesses.  In  addition,  the  guidance  in  the 
final  rule  instructs  the  contracting  officer  to 
focus  on  "repealed.  per\asive.  or  signific  ant" 
violations  of  law.  rather  than  on  isolated 
inft-actions.  We  therefore  believe  that,  under 
the  final  rule,  there  is  a  "level  playing  field" 
between  large  and  small  businesses.  No 
change  in  the  rule  was  made  based  on  size 
of  the  business  offering  to  the  Government. 

3.  "Lack  of  adequate  guidance  to 
contracting  officers  and  their  legal  counsel  to 
determine  satisfactor\  compliance  with  law 
will/could  cause  the  improper  elimination  of 
small  business  concerns  from  a  contract 
award."  In  response  to  this  comment,  an 
extended  guidance  statement  has  been  addi-d 
that  will  assist  the  contracting  officer  making 
this  determination.  However,  as  with  any 
business  decision,  this  is  a  judgment  call 
requiring  the  contracting  officer  to  review 
and  analyze  the  facts  and  make  a 
determination  based  on  those  facts.  .Mso.  the 
SB.A  Certification  of  Competency  program 
remains  intact  requiring  nonresponsibility 
determinations  to  be  referred  to  SB.\. 

4.  "The  rule  does  not  provide  any  guidance 
how  small  entities,  offering  as  prime 
contractors,  are  to  deal  with  responsibility 
determinations  of  their  prospective 
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subcontractors.  Nor  does  the  rule  provide 
guidance  how  small  entities  offering  hs 
subcontrartors  will  be  affected  by  the  rule." 
Currently,  a  prime  contractor  is  responsible 
for  determining  the  responsibility  of  its 
prospective  subcontractors;  the  only 
requirement  imposed  is  that  the  prime 
1  ontraclor  assure  the  Government  that  oath 
first  tier  subcontract'ir  is  not  debarred, 
suspended,  or  proposed  for  debarment.  This 
nile  does  not  change  that  requirement.  It  will 
still  be  up  to  the  prime  contractor,  large  or 
small,  to  assure  the  capability  and  honesty  of 
the  potential  subcontractor  to  fulfill  the 
Government's  needs.  We  assume  some  kind 
of  due  diligence  on  the  part  of  the  prime 
contractor. 

ry  "The  burden  on  small  businesses  is  not 
minimized  bv  only  requiring  the  certification 
over  SlOO.OOb;  small  businesses  will  still 
have  to  demonstrate  their  Fesponsibilit\' 
under  SI  00.000  and  the  absence  of  a 
certification  will  deny  them  the  opportunity 
to  do  so."  The  Federal  Acquisition 
Streamlining  Act  provided  for  the  use  of 
simplified  acquisition  procedures  under 
SIOO.UOO.  For  example,  oral  solicitations  are 
permitted  under  that  threshold.  In 
establishing  the  certification  as  an 
implementation  measure,  the  FAR  Council 
had  to  balance  the  need  to  obtain  mformation 
that  will  be  useful  to  the  contr&i:ting  officer 
in  making  the  responsibility  determination 
with  the  need  to  avoid  imposing  undue 
reporting  burden  on  prospective  contractors. 
The  FAR  Council  believes  that  the  $100,000 
acquisition  level  is  an  appropriate  threshold 
for  imposition  of  the  certification 

Basic  Assumptions 

In  developing  the  policies  and  procedures 
contained  in  the  final  rule,  the  FAR  Council 
considered  available  alternative  approaches 
and  impacts  of  each  of  the.aJternatives  on 
small  entities.  To  start,  however,  the  FAR 
Council  was  bound  by  statutory  requirements 
and  made  certain  assumptions  regarding  the 
impart  on  small  businesses  that  narrowed  the 
scope  of  alternatives  available  for 
consideration. 

By  law.  a  contracting  officer  must  already 
make  an  affirmative  determination  of 
responsibility  in  order  for  a  prospective 
(  ontractor  to  be  eligible  for  award.  That 
determination  must  include  an  assessment  of 
the  contractor's  record  of  integriH'  and 
business  ethics.  By  law.  a  contracting  officer 
must  already  make  an  affirmative 
determination  of  responsibility  in  order  for  a 
prospective  contractor  to  be  eligible  for 
award.  That  determination  must  include  an 
assessment  of  the  contractor's  record  of 
integrity  and  business  ethics.  Until  this  point 
the  F.-XR  has  merely  restated  the  law  and  has 
not  provided  any  guidance  to  the  contracting 
officer  on  what  c:onstituted  a  record  of 
integrity  and  business  ethics.  This  rule 
intends  to  fill  that  gap  and  provide 
contracting  officers  with  a  road  map  for  use 
in  that  decision-making  process. 

One  alternative  would  be  to  exempt  small 
businesses  from  the  rule.  But  because  the 
rule  assists  the  contracting  officer  in  making 
the  basic  statutory  assessment,  the  FAR 
Council  concluded  that  exempting  small 
businesses  would  actually  remove  the 


beneficial  aspect  of  the  rule  to  small 
businesses  In  addition,  the  F.-\R  council 
believes  that  a  prospective  (  ontractor's 
record  of  compUing  with  legal  requirements 
is  a  relevant  consuieration  lor  evaluating  its 
record  of  integrity  and  business  ethics- 
regardless  of  the  si/e  of  the  business.  Under 
the  proi  urement  statutes,  small  and  large 
business  are  subject  to  the  same  "integrilN 
and  business  ethics"  rfwpoiisibility 
determinatiiin   Thus,  the  rule  does  not 
exempt  small  businesses  from  the  statutory 
"integrity  and  business  ethic  s" 
determination,  and  the  rule  does  nut  exempt 
small  businesses  from  the  final  rule's 
clarifying  guidance  on  how  contracting 
officers  should  evaluate  a  prospective 
contractor's  legal  complinnte  when  making 
this  determination. 

The  basic  policy  ot  the  Government  is  to 
award  a  fair  share  of  contracts  to  small 
entities.  It  is  not  the  intent  of  ihn  final  rule 
to  interfere  with  that  poli(  v  Suffi(  ient 
procedures  are  in  place  to  ensure  this  policy 
is  not  altered  and  that  the  essence  of  the  final 
rule  is  carried  out  in  an  equitable  manner. 
For  example,  the  contracting  officer  will  still 
be  required  to  forwarcJ  nonresponsibility 
determinations  for  sm.ill  entities  to  the  Small 
Business  .Administration  (SB.M  in 
accordance  with  the  certificate  of 
competency  program. 

A  Certificate  of  Competency  ICOC)  is  the 
certificate  i.ssued  by  the  Small  Business 
Administration  ISBA)  stating  that  the  holder 
is  responsible  (with  respect  to  all  elements  of 
responsibility,  including,  but  not  limited  to. 
integrity)  for  the  purpose  of  receiving  and 
pertorniing  a  specific  Government  contract. 
In  accordance  with  F.\R  19.fi02,  upon 
determining  and  den  umenting  that  an 
apparent  successful  small  business  offeror 
lacks  certain  elements  of  responsibility,  the 
contracting  officer  must  refer  the  matter  to 
the  cognizant  SBA  area  office.  Contrad 
award  must  be  withheld  for  a  period  of  at 
least  15  davs  while  SB.A  reviews  the  relVrnil 
The  SB.A  at  that  point  is  authorizHd  to 
overturn  the  decision  of  the  conlrac  ting 
offi(  er  and  issue  a  COC  determining  that  the 
small  offeror  is  responsible  and.  therefore, 
eligible  for  award. 

The  F.AR  Council  has  long  believed  that 
small  entities  are  generally  law-abiding.  This 
rulemaking  process  has  not  given  the  FAR 
Couni:il  any  reason  to  change  ihis  \  lew. 
Neither  the  public  comment  nor  Internal 
agency  data  indie  ate  thai  a  substantial 
number  of  sm<ill  entities  have  violated 
applic  ,ible  legal  requirements  in  a  manner 
that  would  result  in  a  contracting  officer 
determining  that  they  are  nonresponsible 
under  this  rule. 

For  example,  for  fiscal  year  2000.  the 
Department  of  Labor  is  reporting  5J6 
violations  of  the  Serv  ic  e  Contract  Act  by 
small  businesses  with  less  than  100 
employees.  (For  the  same  year,  the  Federal 
Pro<  iirem.-Ml  Data  System  shows  46,20.i 
(through  the  third  quarter)  contract  awards  to 
small  entitias.)  .After  consideration  of 
violations  of  all  laws  bv  small  busines.ses, 
agencies  made  onl\  20  nonresponsibility 
determinations  ba.sed  on  a  lack  of  integrity 
and  business  ethics  for  fiscal  years  199H 
through  1999  which  were  referred  to  SBA  for 


a  COC.  Of  that  number,  the  SBA  declined  to 
issue  a  COC  in  10  c:ases.  Given  these 
numbers,  we  cannot  conclude  that  violations 
of  laws  by  small  entities  occur  in  such  a 
number  as  to  render  a  substantial  number 
nonresponsible  under  the  provisions  of  this 
rule. 

Another  alternative  c:onsidereii  was  to 
exempt  small  businesses  from  the 
requirement  of  the  certification.  The  F.AR 
Council  did  not  adopt  this  alternative  either, 
for  several  reasons.  First,  the  F.AR  Council 
(  ould  not  conclude  that  the  new  certifiiation 
(requiring  all  offerors  for  contracts  greater 
than  SlOO.OOO  to  certify  regarding  certain 
violations  of  law  adjudicated  within  the  past 
three  years)  repre.sented  a  significant 
economii  burden  to  small  entities    This  is  a 
check-the-box  certification  requiring  detailed 
intormation  only  from  offerors  that  respond 
affirmatively  to  the  certification,  and 
normally  only  from  the  apparent  awardee. 
The  average  time  required  of  a  small  business 
to  respond  to  the  certificjation  should  be 
much  lower  than  that  of  a  large  business  and 
most  small  businesses  should  require 
minimal  recordkeeping.  Second,  the 
certification  is  a  streamlined  method  of 
sec  uring  information  upon  which  the 
contracting  officjer  would  make  the 
determination  that  the  prospective  contractor 
has  a  satisfactory  record  of  integrity  and 
business  ethics.  Ultimately,  this  should  be 
benefit  iai  to  small  businesses  in  assuring  that 
the  i:ontrac;ting  officer  has  the  correct 
information  upon  whic:h  to  make  this 
determination. 

In  assessing  the  potential  economic:  impac :t 
of  the  certification  on  small  businesses,  the 
F.\R  Council  also  considered  the  fact  that  the 
new  requirement  is  simply  an  amendment  to 
an  existing  certification.  The  i  urrent 
certification  already  requires  prospective 
contractors  to  i:ertify  regarding  violations 
adjudicated  within  the  last  three  years  of  a 
number  of  laws  at  the  Federal,  state  and  local 
levels.  The  c:urrent  certification  already 
applies  to  both  criminal  and  civil  actions,  as 
well  as  convictions  and  indictments.  The 
new  c:ertific:ation  merely  adds  five  new 
categories  of  laws  and  also  extends  to 
administrative  actions.  Consequently,  the 
F.\R  C;ouncil  concluded  that  the  new 
requirement  would  not  result  in  a  significant 
economic  impact  on  a  substantial  number  oi 
small  entities. 

Thus,  while  we  believe  that  the  rule  will 
apply  to  a  substantial  number  of  small 
entities,  we  are  unable  to  conclude  that  it 
will  have  a  significant  econcmiic  impact  on 
a  substantial  number  of  small  entities. 

Changes  Made  to  the  Rule 

Notwithstanding  the  above,  alternatives  to 
language  in  the  proposed  rules  were 
considered  which  the  FAR  Council  believes 
would  achieve  the  Government's  goal  and 
minimize  the  impact  of  small  entities.  Those 
areas  were  the  following: 

1.  Link  to  honesty  and  tnistivorthincss. 
Some  commenters  were  c:oncerned  that  the 
rule  does  not  contain  an  overarching  policy 
statement  thereby  creating  a  vagueness  for 
contracting  officers  trying  to  assess  a 
contractor's  record  of  integrity  and  business 
ethics.  They  expres.sed  concern  that 


inadvertent  violations  of  laws  could  form  the 
basis  for  nonresponsibility  determinations. 
The  rule  now  reflects  that  a  satisfactory 
record  of  integrity  and  business  ethics  is  one 
that  indicates  that  the  prospective  contractor 
possesses  basic  honesty  and  trustworthiness, 
and  that  the  Government  can  trust  or  rely  on 
the  contractor  to  perform  the  contract. 

2.  Additional  guidance  has  been  added  for 
how  contracting  officers  should  weigh  the 
evidence.  Some  commented  that  the  rule  did 
not  contain  guidance  on  how  contracting 
officers  should  weigh  evidence.  The  final 
rule  provides  a  hierarchy  of  violations  for 
consideration  by  the  contracting  officers. 
First,  the  hierarchy  focuses  on  Federal  and 
state  offenses  (convictions,  civil  judgments, 
administrative  rulings,  indictments).  Second, 
criminal  violations  are  limited  to  felonies. 
Third,  although  the  contracting  officer  may 
consider  relevant  credible  information,  the 
hierarchy  focuses  on  five  new  categories  of 
laws:  tax,  labor  and  employment,  antitrust, 
environmental  and  consumer  protection 
laws.  Fourth,  violations  adjudicated  within 
the  last  three  years  are  to  be  given  the 
greatest  weight. 

3.  Comments  were  received  that  the 
proposed  rule  will  establish  vague, 
ambiguous  and  subjective  standards.  To  the 
contrary,  this  rule  provides  an  objective  basis 
for  making  a  determination  that  otherwise  is 
subjective.  Some  expressed  concern  that  a 
series  of  minor  violations  could  form  the 
basis  for  a  non-responsibility  determination. 
To  respond  to  those  comments,  an  extended 
guidance  statement  has  been  added.  The  rule 
directs  the  contracting  officer  to  give  the 
greatest  weight  to  adjudicated  matters  where 
there  is  a  history  of  repeated,  pervasive  and 
significant  violations.  A  single  violation 
normally  will  not  be  cause  for  a 
determination  of  nonresponsibility. 

4.  Certification.  Some  commented  that  the 
certification  requirement  was  burdensome.  In 
response  to  those  commentors.  the  new 
ceriification  is  a  check-the-box  certification 
requiring  detailed  information  only  upon 
request  by  the  contracting  officer  and  not 
from  all  offerors.  Normally,  this  will  be 
where  the  apparent  awardee  has  responded 
affirmatively  to  the  certification. 

Conclusion 

Based  on  the  above,  the  FAR  Council  has 
e:oncluded.  and  thereby  certifies,  that  the  rule 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities, 

C.  Executive  Order  12866 

This  rule  is  not  regarded  as  a 
significant  rule  subject  to  Office  of 
Management  and  Budget  review  under 
Section  6(b)  of  the  Executive  Order 
12866.  Regulatoiy  Planning  and  Review, 
dated  September  30,  1993.  This  rule  is 
not  considered  a  major  rule  under  5 
U.S.C.  Section  804. 

D.  Non-Statutory  Certification 
Approval 

In  accordance  with  Section  29  of  the 
Office  of  Federal  Procurement  Policy 
Act.  41  U.S.C.  Section  425,  the  FAR 
Council  has  requested  approval  from  the 


Administrator  for  Federal  Prociuement 
Policy  for  inclusion  of  a  non-statutor\' 
Certification  in  the  Federal  Acquisition 
Regulation.  In  the  absence  of  an 
Administrator,  that  approval  has  been 
granted  by  the  Director  of  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Federal  Vacancies  Reform  Act 
ofl998.  5  U.S.C.  3348(b)(2). 

E.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies  because  the  FAR 
changes  to  Parts  9  and  52  increase  the 
information  collection  requirements  that 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  Control  Number  9000-0094.  OMB 
had  previously  approved  an  annual 
reporting  burden  of  91,667  hours  based 
on  1,100,000  respondents  and  1,100,000 
annual  responses.  The  information 
collection  provisions  of  this  rule  have 
been  submitted  to  OMB  but  will  not 
take  effect  prior  to  OMB  approval  of 
these  provisions  under  the  Paperwork 
Reduction  Act. 

The  FAR  Council  analysis  for  the 
proposed  rule  estimated  that  the  annual 
reporting  burden  for  OMB  Control 
Number  9000-0094  applied  to  only 
89,995  respondents,  of  which 
approximately  50,000  would  be  affected 
by  the  new  certification  requirement. 
The  FAR  Council  further  estimated  that 
the  addition  of  this  new  certification 
requirement  would  increase  the  total 
burden  hours  by  515,000  hours,  for  a 
new  total  of  606,667  hours.  This  was 
based  on  an  estimate  that  the  additional 
certification  would  take  an  average  of  3 
hours  each  for  50,000  initial  responses 
and  .5  hoiu's  each  for  450,000 
subsequent  responses  that  year,  for  a 
composite  average  of  .75  hours  per 
response.  In  addition,  the  FAR  Council 
estimated  that  in  50.000  cases  the 
contracting  officer  would  request 
additional  information  from  the 
respondent  in  accordance  with  FAR 
9.408(a),  requiring  an  additional  4  hours 
each  for  30.000  initial  responses,  and  1 
hour  each  for  each  of  20.000  subsequent 
responses  for  a  composite  average  of  2.8 
hours  per  response. 

Several  commenters  addressed  the 
estimated  paperwork  burden.  The  FAR 
Council  considered  these  comments  in 
formulation  of  the  final  rule  and  in  the 
final  paperwork  burden  analysis. 


1.  Estimates  of  burden 

One  commenter  argued  that  the  PRA 
burden  estimate  for  the  proposed  rule 
was  low,  and  the  commenter  pointed  to 
an  earlier  (and  higher)  draft  burden 
estimate  that  had  been  prepared.  The 
higher  estimate  cited  by  the  commenter 
reflected  an  earlier  (unpublished)  draft 


version  of  the  collection  of  information. 
The  FAR  Council  believes  that  its 
burden  estimate  for  the  proposed  rule 
was  correct.  In  this  case,  the  burden 
estimate  was  being  updated  as  the 
collection  was  being  developed.  It  is  not 
uncommon  for  an  agency  to  revise  its 
burden  estimate  as  the  agency  develops 
a  collection  of  information.  Under  the 
PRA.  it  is  entirely  appropriate  for 
agencies,  in  their  development  of  a 
collection  of  information,  to  seek  to 
identify  ways  to  decrease  its  burden  or 
increase  its  practical  utility  through 
modifications  to  the  collection.  In 
addition,  during  the  development  of  a 
collection  of  information,  agencies  often 
review  their  methodology  and  analysis 
for  estimating  its  burden,  and  this 
review  can  also  result  in  revisions  to  a 
burden  estimate  (this  can  occur  even 
when  the  collection  itself  has  not 
changed).  In  this  case,  after  a  draft 
(higher)  burden  estimate  was  prepared, 
clarifying  changes  were  made  to  the 
collection,  and  it  was  this  revised 
collection  that  was  published  for 
comment.  In  the  course  of  updating  the 
burden  estimate  for  the  collection,  to 
take  into  account  these  clarifications, 
the  FAR  Council  also  reviewed  its 
methodology  and  analysis  for  estimating 
the  collection's  burden.  As  a  result  of 
the  clarifications  and  review,  the  burden 
estimate  for  the  proposed  rule  was 
lower  than  the  draft  (informal)  burden 
estimate  that  had  been  prepared  for  the 
prior  draft  of  the  collection.  Similarly, 
in  response  to  comments  that  were 
received  on  the  proposed  rule,  the 
collection  of  information  has  been 
subsequently  modified,  and  this  has 
resulted  in  the  burden  estimate  being 
further  revised. 

2.  Number  of  Respondents  and 
Responses. 

The  paperwork  burden  justification 
for  the  final  rule  retains  the  estimate  of 
50.000  respondents  and  500.000 
responses  per  year. 

One  commenter  states  that  the  FAR 
Council's  estimate  appears  based  on 
suspension  and  debarment  actions.  This 
is  incorrect.  This  new  certification 
requirement  has  been  added  to  the 
provision  at  52.209-5.  Certification 
Regarding  Debarment.  Suspension. 
Proposed  Debarment,  and  Other 
Responsibility  Matters  and  52.212-3. 
Offeror  Representations  and 
Certifications — Commercial  Items.  One 
of  these  provisions  is  included  in  all 
solicitations  where  the  contract  value  is 
expected  to  exceed  the  simplified 
acquisition  threshold  (SAT).  Therefore, 
the  same  50.000  respondents  must 
answer  all  parts  of  the  certification, 
whether  or  not  they  have  been  debarred. 
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suspended,  or  convicted  of  various 
violations  .As  previousiv  stated,  the 
39.995  subcontractors  that  respond  to 
inquiries  from  the  prime  contractor 
regarduig  debarment,  susponsiims.  or 
proposed  debarment  are  not  .ifttH  ted  by 
the  new  certification  requirements. 

Most  of  the  171 ,000  small  business 
entities  that  mav  be  affected  bv  the  new 
responsibilitv  standards  are  not  affected 
by  the  certificdtiiin  requirenit-nt.  Only 
offerors  responding  to  solicitations  that 
exceed  the  simplified  acquisition 
threshold  are  affected.  Such  small 
businesses  are  alreadN  inc  luded  m  the 
estimate  of  50.000  respondents.  This 
new  certification  cannot  increase  the 
number  of  respondents,  hut  onlv 
increase  the  burden  hours  per 
respondent 

.•\nother  commenter  cites  Federal 
Procurement  Data  System  data  that  the 
(iovernnu-nt  undertook  11.6  million 
pro(  urement  actions  in  FY  1998.  The 
number  of  procurement  actions  is  much 
greater  than  the  number  of  contract 
awards  that  exceed  the  SAT  Most 
contract  actions  are  under  the  SAT  In 
addition,  contract  actions  also  include 
orders,  funding  actions,  additional 
work,  or  change  orders.  These  contract 
actions  would  not  require  certification. 
For  f'xample.  DoD  is  responsible  for 
about  half  of  all  FPDS  contract  actions. 
In  FY  1998.  DoD  only  awarded  22.549 
definitive  contracts  that  exceeded  the 
simplified  acquisition  threshold.  The 
estimate  of  300.000  responses 
considered  the  fact  that  each  offeror,  not 
just  the  ultimate  avvardee,  must 
complete  the  required  certificate. 

3.  Burden  Hours 

The  proposed  rule  required  each 
offeror  that  responded  affirmatively  to 
the  new  certification  to  explain  the 
nature  of  the  violation  and  whether  any 
fines,  penalties,  or  damages  were 
assessed  and  also  permitted  the 
contracting  officer  to  request  additional 
information  The  paperwork  burden 
estimate  for  the  proposed  rule  included 
375,000  hours  for  response  to  the 
certification  (.3  hours  per  initial 
response.  0  5  hours  per  subsequent 
response)  and  140.000  hours  to  supply 
additional  information  requested  bv  the 
contracting  officer  (4  hours  per  initial 
response  and  1  hour  per  subsequent 
response). 

The  final  rule  does  not  require  any 
uiformation  other  than  the  certification. 
unless  requested  bv  the  contracting 
officer  Thprefor^-.  we  have  rpduced  the 
estimated  hours  per  response  to  1  hour 
per  initial  response  and  0.3  hours  per 
subsequent  response,  for  a  total  of 
185.000  hours  for  the  certification  itself, 
a  rt'duf  ti'in  of  mo.ooo  hours.  We 


estimate  that  in  many  acquisitions,  the 
contracting  officer  will  only  request 
additional  informatitm  if  the  otherwise 
afipan-ntlv  successful  offeror  has 
(ertified  affirmativelv   However,  in 
some  source  selectKjns.  the  contracting 
officer  may  request  such  information 
from  all  offerors  in  the  competitive 
range  that  crrtified  affirmativeh'. 
Therefore,  we  still  estimate  50.000 
additional  reque.sts  for  information  from 
30.000  respondents.  We  have  retained 
the  burden  estimate  of  4  hours  per 
initial  respiinse  dnd  1  hour  per 
subsetjuent  response,  for  a  total  of 
140.000  hours  for  providing  additional 
information. 

Several  t:omnii'nters  state  that 
businesses  wishing  to  do  business  with 
the  Government  in  excess  of  the  SAT 
will  have  to  establish  a  svstem  to  track 
compliance  and  keep  it  cuirent.  As  one 
commenter  stated,  no  single  official  at 
any  but  the  smallest  companies  is 
presently  able  to  keep  track  of  its 
compliance  with  all  applicable  laws, 
nor  uould  the\  hav  reas(jn  to  do  so. 
We  concur  tli.it  most  large  businesses 
and  some  >ni,tll  businesses  will 
probablv  establish  a  new  svstem  or 
auLiment  a  i  urreiit  system  to  trat.k  such 
c:onipliaiue  Suc:h  a  system  would  be 
required  in  any  complex  organization  to 
obtain  the  significant  reductions  that  we 
ha^e  built  into  estimates  of  subsequent 
response  time  Therefore,  we  have 
included  an  estimated  average  of  6 
hours  per  vear  for  recordkeepinu  for 
each  of  the  30. 000  respondents  to  the 
request  for  addition.il  information,  for  a 
total  of  1  Mil. 000  .iunual  recordkeeping 
hours 

The  revised  .uuiu.il  reporting  burden 
is  estimated  as  follows: 
Respondents:  H9.995. 
Responses  per  respondent:  12.8. 
Total  annual  responses:  1 . 1 50.000. 
Average  hours  per  response:  '  0.362 
hours. 

Retard  keepers:  30,000. 
Average  annual  hours  per 
rerordkerpi-r:  6  hours. 
Additional  burden  hours:  505.000. 
Total  harden  hours:  596.667  hours. 
The  Paperwork  Reduction  Act  does 
not  tpfilv  to  the  changes  to  FAR  Part  31. 
Contract  Cost  Principles  and 
Procedures,  because  these  changes  do 
not  impose  information  collection 
requirements  that  recpiire  ()ffi(  e  of 
Management  and  HudiJet  approval 
under  44  C  S C    i ')()!.  e/  seq 

List  of  Subjects  in  48  CFR  Parts  9,  14, 
15. 31, and  52 

tioveriiir.ent  procurement. 


Dated:  December  1.5.  2000. 
A!  Matera. 

Acting  Dirritor.  Fcdrral  Acquisition  Pi)lic\ 
Division. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
97-21  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

All  F'ederal  Acquisition  Regulation 
(F.AR)  changes  and  other  directive 
material  contained  in  FAC  97-21  are 
effective  January  19,  2001. 

Dated:  De(  pmher  i.=i.  2000. 

David  A.  Drabkin, 

Hcpiitv  Associate  Administniti)r.  Office  of 
A<  quisition  Polic\ .  Ccnrral  .Sen;re.v 
Administrnticn 

D.ited:  D(m  enihe,-  1,5.  2000. 
.Michael  E.  Sipple. 
Acting  Director  Dclcn'^i'  Procurement. 

DdttHl:  December  l.i.  2000. 
Tom  Luedtke. 

Associate  Administrator  for  I'nx  urfiiwnt. 
Wilional  A-^ronautics  and  Space 
Administration 

Therefore.  DoD.  GSA.  and  NASA 
amend  48  CFR  parts  9.  14.  15.  31.  and 
52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  9.  14.  15,  31.  and  52  continues  to 
read  as  follciws: 

Authority:  40  l.S.C  48(i((  |;  10  IJ.S.C. 
chapter  137:  iiiui  42  L  .S.C;.  2473(c). 

PART  9— CONTRACTOR 
QUALIFICATIONS 

2.  Amend  section  9.103  to  add  a  new 
sentence  after  the  second  sentence  in 
paragraph  (b)  to  read  as  follows: 

9.103     Policy. 

(b)  *    *    *  Contracting  officers  should 
coiirdinate  nonresponsibilitv 
determinations  based  upon  intt)grity  and 
busijiess  ethics  with  legal  counsel. 

*       *       * 

3.  Revise  paragraph  (d)  of  section 
9.104-1  to  read  as  follows: 

9.104-1     General  standards. 

"  •  «         •         * 

(d)  Have  a  satisfactory  record  of 
integrity  and  business  ethics  including 
satisfactory  compliance  with  the  law 
including  tax  laws,  labor  and 
employment  laws,  environmental  laws, 
antitrust  laws,  and  consumer  protection 
laws. 


'  Average  hours  per  n-sponse  i.s  calculated  by 
ilividin)>  total  nonrccordkeeping  burden  hours'by 
total  annual  responws. 


4   In  section  9.104-3.  redesignate 
paragraphs  (c)  and  (d)  as  (d)  and  (e) 


respectively;  and  add  a  new  paragraph 
(c)  to  read  as  follows: 

9.1 04-3    Application  of  standards. 

***** 

(c)  Integrity  and  business  ethics.  (1) 
Prospective  contractors  must  have  a 
satisfactory  record  of  integrity  and 
business  ethics  in  order  to  receive  a 
Government  contract.  This 
determination  can  be  made  by 
examining  a  prospective  contractor's 
record  of  compliance  vkrith  the  law.  A 
satisfactory  record  of  compliance  with 
the  law  indicates  that  the  prospective 
contractor  possesses  basic  honesty, 
integrity  and  trustworthiness,  and  that 
the  Govenmient  can  trust  or  rely  on  the 
contractor  to  perform  the  contract  in  a 
timely  manner.  In  making  a 
determination  of  responsibility  based 
upon  integrity  and  business  ethics, 
contracting  officers  must  consider  all 
relevant  credible  information.  However, 
contracting  officers  should  give  the 
greatest  weight  to  violations  of  laws  that 
have  been  adjudicated  within  the  last 
three  years  preceding  the  offer. 
Normally,  a  single  violation  of  law  will 
not  give  rise  to  a  determination  of 
nonresponsibility,  but  evidence  of 
repeated,  pervasive,  or  significant 
violations  of  the  law  may  indicate  an 
unsatisfactory  record  of  integrity  and 
business  ethics.  Also,  contracting 
officers  should  give  consideration  to  any 
administrative  agreements  entered  into 
with  prospective  contractors  who  take 
corrective  action  after  disclosure  of  law 
violations.  These  contractors,  despite 
findings  of  law  violations,  may  continue 
to  be  responsible  contractors  because 
they  have  corrected  the  conditions  that 
led  to  the  misconduct.  On  the  other 
hand,  failure  to  comply  with  the  terms 
of  an  administrative  agreement  is 
evidence  of  a  lack  of  integrity  and 
business  ethics.  Contracting  officers 
must  consider  information  based  on  the 
following  which  are  listed  in 
descending  order  of  importance: 

(i)  Convictions  of  and  civil  judgments 
rendered  against  the  prospective 
contractor  for — 

(A)  Commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a 
public  (Federal,  state  or  local)  contract 
or  subcontract; 

(B)  Violation  of  Federal  or  state 
antitrust  statutes  relating  to  the 
submission  of  offers; 

(C)  Conmiission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  making  false 
statement,  tax  evasion,  or  receiving 
stolen  property. 

(ii)  Indictments  for  the  offenses  listed 

in  9.104-3(c)(l)(i). 


(iii)  Relative  to  tax.  labor  and 
employment,  environmental,  antitrust. 
or  consumer  protection  laws: 

(A)  Federal  or  state  felony 
convictions. 

(B)  Adverse  Federal  court  judgments 
in  civil  cases  brought  by  the  United 
States. 

(C)  Adverse  decisions  by  a  Federal 
administrative  law  judge,  board,  or 
commission  indicating  violations  of 
law. 

(D)  Federal  or  state  felony 
indictments. 

Also,  contracting  officers  may 
consider  other  relevant  information 
such  as  civil  or  administrative 
complaints  or  similar  actions  filed  by  or 
on  behalf  of  a  federal  agency,  board  or 
conmiission,  if  such  action  reflects  an 
adjudicated  determination  by  the 
agency. 


PART  14— SEALED  BIDDING 

5.  Revise  paragraph  (i)  of  section 
14.404-2  to  read  as  follows: 

14.404-2    Rejection  of  Individual  bids. 

***** 

(i)  The  contracting  officer  must  reject 
low  bids  received  from  concerns 
determined  to  be  nonresponsible 
pursuant  to  subpart  9.1  (but  if  a  bidder 
is  a  small  business  concern,  see  subpart 
19.6  with  respect  to  certificates  of 
competency).  The  contracting  officer 
must  promptly  notify  the  bidder  of  the 
nonresponsibility  determination  and  the 
basis  for  it. 


PART  15— CONTRACTING  BY 
NEGOTIATION 

6.  Revise  paragraph  (a)(1)  of  section 
15.503  to  read  as  follows: 

15.503    Notifications  to  unsuccessful 
offerors. 

(a)  Preaward  notices— [\)  Preaward 
notices  of  exclusion  from  competitive 
range.  The  contracting  officer  must 
notify  offerors  promptly  in  writing 
when  their  proposals  are  excluded  from 
the  competitive  range  or  otherwise 
eliminated  from  the  competition.  The 
notice  must  state  the  basis  for  the 
determination  and  that  a  proposal 
revision  will  not  be  considered.  When 
the  exclusion  or  elimination  of  a 
proposal  is  based  on  a  nonresponsibility 
determination,  the  contracting  officer 
must  state  the  basis  for  the 
determination. 


PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

7.  Amend  section  31.205-21  by 
designating  the  existing  paragraph  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

31 .205-21     Labor  relations  costs. 

***** 

(b)  Costs  incurred  for  activities  that 
assist,  promote,  or  deter  unionization 
are  unallowable. 

8.  Amend  section  31.205-47  in 
paragraph  (a)  by  removing  the  definition 
"Fraud";  and  revising  paragraph  (b)(2) 
to  read  as  follows: 

31 .205-47    Costs  related  to  legal  and  other 
proceedings. 

***** 

(b)*   *  * 

(2)  In  a  civil  or  administrative 
proceeding,  a  finding  that  the  contractor 
violated,  or  failed  to  comply  with,  a  law 
or  regulation: 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

9.  In  section  5 2. 209-5— 

a.  Revise  the  date  of  the  clause; 

b.  In  paragraph  (a)(l)(i)(B).  remove  "a 
3-year"  and  add  "the  three-year"  in  its 
place:  and  remove  "and"  at  the  end  of 
the  paragraph; 

c.  In  paragraph  (a)(l)(i)(C),  at  the  end 
of  the  paragraph  remove  the  period  and 
add  ";  and"  in  its  place;  and 

d.  Redesignate  paragraph  (a)(l)(ii)  as 
(a)(l)(iii)  and  add  a  new  {a)(l)(ii)  to  read 
as  follows: 

52.209-5    Certification  Regarding 
Debarnient,  Suspension,  Proposed 
Debarment,  and  Other  Responsibility 
Matters. 

***** 

Certification  Regarding  Debarment. 
Suspension.  Proposed  Debarment,  and  Other 
Responsibility  MaUers  ()an.  2001) 
***** 

(a)  *    •    * 

(1)  *    *    • 

(iiK.A)  The  offeror,  aside  from  the  offenses 
enumerated  in  paragraphs  (a)(l)(i)lA).  (B). 
and  (C)  of  this  provision,  has  1  j  has  not  |  1 
within  the  past  three  years,  relative  to  tax. 
labor  and  emplovment.  environmental, 
antitrust,  or  consumer  protection  laws — 

(2)  Been  convicted  of  a  Federal  or  state 
felony  (or  has  any  Federal  or  state  felony 
indictments  currently  pending  against  them); 

or  .   . 

[2]  Had  a  Federal  court  iudgmeni  in  a  civil 
case  brought  by  the  United  States  rendered 
against  them;  or 

[3]  Had  an  adverse  decision  by  a  Federal 
administrative  law  judge,  tjoard.  or 
commission  indicating  a  willful  violation  oi 
law. 
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(B)  If  the  offeror  has  responded 
affirmatively,  the  offeror  shall  provide 
additional  information  if  requested  by  the 

CoiitrHctinu  C)fri(  it:  and 


10.  In  section  .52.212- i— 

d.  Revise  the  date  of  the  i  lause: 

b.  Revise  the  introductorv  text  of 
paragraph  (h): 

c.  In  paragraph  (h)(1).  remove  '  ,  ,ind' 
and  add   ':"  in  its  place,  and 

d.  Revise  paragraph  (h)(2): 

e.  Add  new  paragraphs  (h)(,i)  ami 
(h)(4)  to  read  as  follows: 

52.212-3    Offeror  Representations  and 
Certifications — Commercial  Items. 


Otteror  Rfpresentritinn>  an  I  C:ertili(  jtioii.-,— 
C:om.Tl^'rr  id!  Items  ilan   JOOI I 

*  »  ♦  «  . 

(h)  Certification  Rrgardino  Debarment. 
Su-ipension  or  Ineligibility  tor  Award 
/f-VPru.'.Hf.  Order  125491 '[.\pp\ies  only  if  the 
r  untrae  t  value  is  expected  tn  exe.eed  the 
simplified  acquisition  threshold.)  The  offeror 
certifies,  to  the  best  of  its  kn(nvledge  and 
belief,  that— 

♦  *  •  .  , 

12)  ,  1  Have,  i  ,  have  not.  within  the  three- 
year  period  preceding  this  offer,  been 
convicted  of  or  had  a  civil  judgment  rendered 
against  them  for:  commission  of  fraud  or  a 
inminal  offense  in  conneftion  with 
obtaining,  attempting  to  obtain,  or 
performing  a  Federal,  state  or  local 
government  (  ontract  or  subcontract:  violation 
of  Federal  or  state  antitrust  statutes felatiiig 
'o  the  submission  of  offers:  or  commission  ot 
embezzlement,  theft,  forgerv.  briberv. 
falsification  or  destruction  of  rei:ords.  ni.ilkiri^ 
tdlse  statements,  tax  evasion,  or  receuint; 
stolen  propertv. 

(3)  !  ;  .Are.  !  1  are  not  presentK  indu  te.i  tni 
or  otherv\ise  (  riminally  or  civilJv  t  harye.j  1,\ 
a  government  entitv  with,  commission  ot  ,in\ 
of  these  offenses:  and 

(4)(i)  The  offeror,  aside  from  the  offenses 
enumerated  in  paragraphs  (1).  (2).  and  (.3)  of 
•his  paragraph  (h),  (  ]  has  |  j  has  not  within 
'he  past  three  vears.  relative  to  tax.  labor  and 
-mplovment,  environmental,  antitrust,  or 
'  onsumer  protection  laws — 

(.A)  Been  convicted  of  a  Federal  or  state 
felonv  (or  has  any  Federal  or  state  felony 


indictments  currentK  pending  against  them) 
or 

(B)  Had  a  Feiieral  i  uurt  judgment  in  a  i  i\il 
case  bnnight  b\  the  I  nited  .States  rendered 
against  them.  ..r 

((.')  U,id  an  ad\erse  dei  ision  bv  a  FecJeral 
administrative  lav\  ludge,  board,  or 
(.ommissioii  iiuin  aling  a  willful  violation  of 
law. 

(ii)  It  the  ntteror  has  responded 
afrimi,iii\el\ ,  the  offeror  shall  provide 
:idditional  intormation  if  requested  by  the 
(  .iiitrai  ling  Officer 
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BILUNG  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
.Administration  (NASA). 
ACTION:  Small  Entity  Compliance  Guide. 


SUMMARY:  This  document  is  issued 
under  the  joint  authoritv  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
.Administrator  for  the  National 
.Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
Section  212  of  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
199h  (Public  Law  104-121).  It  consists 
of  a  summary  of  the  rule  appearing  in 
Federal  Acquisition  Circular  (FAG)  97- 
21  which  amends  the  Federal 
.Acquisition  Regulation  (FAR), 
interested  parties  may  obtain  further 


•      information  regarding  this  rule  by 
referring  to  FAG  97-21  which  precedes 
this  document.  This  document  is  also 
available  via  the  Internet  at  http:// 
i\'\^'w. arnet.gov/far. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Duarte,  FAR  Secretariat.  (202) 
501-4225.  For  clarification  of  content, 
contact  Ralph  De  Stefano,  Procurement 
Analyst,  General  Services 
Administration,  at  (202)  501-1758. 

Contractor  Responsibility,  Labor 
Relations  Costs,  and  Costs  Relating  to 
Legal  and  Other  Proceedings  (FAC  97- 
21,  FAR  Case  1999-010) 

This  final  rule  amends — 

•  Part  9  to  clarify  that  a  satisfactory 
record  of  compliance  with  the  law 
indicates  that  the  prospective  contractor 
possesses  basic  honesty  and  that  the 
Government  can  trust  or  rely  on  the 
contractor  to  perform  the  contract  in  a 
timely  manner.  In  making  a 
determination  of  responsibility  based 
upon  integrity  and  business  ethics, 
contracting  officers  must  consider  all 
relevant  credible  information.  However, 
contracting  officers  should  give  the 
greatest  weight  to  violations  of  laws  that 
have  been  adjudicated  within  the  last 
three  years  preceding  the  offer. 

•  FAR  Parts  14  and  15  to  provide 
notice  to  prospective  contractors  as 
quickly  as  possible  when  a 
nonresponsibility  determination  is 
made: 

•  FAR  Part  31,  to  make  unallowable 
certain  costs  related  labor  activities,  and 
other  legal  proceedings  unallowable; 
and 

•  FAR  Part  52.  to  add  a  requirement 
for  offerors  to  certify  to  violations  of 
certain  laws. 

Dated:  December  15.  2000. 
Al  Matera, 

.■\rting  Director.  Federal  .■\cquisition  Policy 
Division. 

IFR  Doc.  00-32430  Filed  12-19-00:  8:45  am) 
BILLING  CODE  6820-EP-P 


Wednesday, 
December  20,  2000 


Part  V 


Department  of  Labor 


Office  of  the  Secretary 


29  CFR  Part  5 

Labor  Standards  Provisions  Applicable  to 
Contracts  Covering  Federally  Financed 
and  Assisted  Construction  (Also  Labor 
Standards  Provisions  Applicable  to 
Nonconstruction  Contracts  Subject  to  the 
Contract  Work  Hours  and  Safety- 
Standards  Act);  Final  Rule 
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DEPARTME^f^  OF  LABOR 
Office  of  the  Secretary 

29  CFR  Part  5 
RIN121S-AB21 

Lat)or  standards  Provisions  Applicable 
to  Contracts  Covering  Federally 
Financed  and  Assisted  Construction 
(Also  Labor  Standards  Provisions 
Applicable  to  Nonconstruction 
Contracts  Subject  to  the  Contract 
Work  Hours  and  Safety  Standards  Act) 

AGENCY:  Wage  and  Hour  Division. 
Employment  Standards  Administration. 
Labor. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of  Labor 
adopts  as  a  final  rule  an  amendment  t(j 
the  regulations.  29  CFR  Pari  5.  which 
define  the  Davis-Bacon  Act  language 
construction,  prosecution,  completion. 
or  repair  a[  29" CFR  5.2(jJ.  and  site  of  the 
work  at  29  CFR  5.2{l).  Specifically,  this 
document  revises  the  site  of  ttie  nork 
definition  to  include  material  or  supply 
sources,  tool  yards,  job  headquarters. 
etc..  in  the  site  of  the  work  only  where 
they  are  dedicated  to  the  covered 
construction  project  and  are  adjacent  or 
virtually  adjacent  to  the  location  where 
the  building  or  work  is  being 
constructed.  Also  changed  is  the 
regulatory  definition  of  construction  to 
provide  that  the  off-site  transportation 
of  materials,  supplies,  tools,  etc..  is  not 
covered  unless  such  transportation 
occurs  between  the  construction  wnrk 
site  and  a  dedicated  facility  located 
■  adjacent  or  virtually  adjacent  *  to  the 
construction  site. 

This  document  also  revises  section 
5.2(1)(1)  to  include  within  the  site  of  t tie 
work,  secondary  sites,  other  than  the 
project's  final  resting  place.  whic:h  have 
been  established  specificallv  for  the 
performance  of  the  Davis-Bacon  covered 
contract  and  at  which  a  significant 
portion  of  the  public  building  or  work 
called  for  by  the  contract  is  constructed. 
In  conjunction  with  this  change,  section 
5.2(i)  has  been  amended  to  provide  that 
transportation  of  portion(s)  of  the 
building  or  work  between  a  secondan. 
covered  construction  site  and  the  site 
where  the  building  or  work  will  remain 
when  it  is  completed  is  subject  to  Davis- 
Bacon  requirements. 
EFFECTIVE  DATE:  [anuarv  19.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Helm.  Office  of  Enforcement 
Policy.  Government  Contracts  Team. 
Wage  and  Hour  Division.  Employment 
Standards  Administration.  U.S. 
Department  of  Labor,  Room  S-3018.  200 


Constitution  Avenue.  NW..  Washington 
DC.  20210.  Telephone  (202)  693-0574. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  regulation  does  not  contain  any 
new  information  collection 
requirements  and  does  not  modifv'  any 
existing  requirements.  Thus,  this 
regulation  is  not  subject  to  the 
Paperwork  Reduction  Act. 

II.  Background 

A.  Statutory  and  Regulatory  Framework 

Section  1  of  the  Davis-Bacon  Act 
(DBA  or  .A.ct)  requires  that  "the 
adverti.sed  specifications  for  contracts 
*   *   *  for  construction,  alteration  and/or 
repair,  including  painting  and 
decorating,  of  public  buildings  or  public 
works  *   *   *  shall  contain  a  provision 
stating  the  minimum  wages  to  be  paid 
to  various  classes  of  laborers  and 
mechanics  *    *    •  and  every  contract 
based  upon  these  specifications  shall 
contain  a  stipulation  that  the  contractor 
or  his  subcontrac;tor  shall  pay  all 
mechanics  and  laborers  employed 
directly  upon  the  site  of  the  work  *    *    * 
the  full  amounts  accrued  at  time  of 
payment,  computed  at  wage  rates  not 
less  than  those  stated  in  the  advertised 
specifications.  *    *    *  and  that  the  scale 
of  wages  to  be  paid  shall  be  posted  by 
the  contractor  in  a  prominent  and  easily 
accessible  place  at  the  site  of  the  work 
*    *    '     ■  40  use.  276a  (emphasis 
added). 

Section  2  of  the  Act  requires  that 
every  covered  contract  provide  that  in 
the  event  the  contracting  officer  finds 
that  "any  laborer  or  mechanic  employed 
by  the  contractor  or  any  subcontractor 
directly  on  the  site  of  the  work  covered 
hv  the  contract  has  been  or  is  being  paid 
less  than  required  wages,  the 
government  "may  terminate  the 
contractor's  right  to  proceed  with  the 
work  or  such  part  of  the  wrirk  as  to 
which  there  has  been  a  failure  to  pay  the 
required  wages"  and  to  hold  the 
contractor  liable  for  the  costs  for 
completion  of  the  work.  40  U.S.C.  276a- 
1  (emphasis  added). 

The  C:ongress  directed  the  Department 
of  Labor,  through  Reorganization  Plan 
No.  14  of  1950  (5  U.S.C.  App..  effective 
May  24.  1950.  15  FR  3176.  64  Stat. 
1267).  to  "prescribe  appropriate 
standards,  regulations  and  procedures" 
to  be  observed  by  federal  agencies 
responsible  for  the  administration  of  the 
Davis-Bacon  and  related  Acts  "|iln  order 
to  assure  coordination  of  administration 
and  consistency  of  enforcement.  "  64 
Stat.  1267 


On  April  29.  1983.  the  Department 
promulgated  a  regulation  (29  CFR  5.2(1)) 
defining  the  term  site  of  the  work  within 
the  meaning  of  the  Davis-Bacon  Act  (see 
48  FR  19540).  This  regulation  reflected 
the  Department's  longstanding, 
consistent  interpretation  of  the  Act's  site 
of  the  work  requirement.  See,  e.g.. 
United  Construction  Companv,  Wage 
Appeals  Board  (WAB)  Case  No.  82-10 
(January  14.  1983):  Sweet  Home  Stone. 
WAB  Case  Nos.  75-1  &  75-2  (August  14. 
1975);  Big  Six.  Inc..  WAB  Case  No.  75- 
3  (July  21.  1975);  T.L.  fames  &■  Co..  WAB 
Case  No.  69-2  (August  13.  1969);  CCH 
Wage-Hour  Rulings  f  26,901.382. 
Solicitor  of  Labor  letter  (July  29,  1942). 

The  Department's  regulations  provide 
a  three-part  definition  of  site  of  the 
work.  The  first  part  at  29  CFR  5.2(1)(1) 
provides  that  "the  site  of  the  work  is  the 
physical  place  or  places  where  the 
construction  called  for  in  the  contract 
will  remain  when  work  on  it  has  been 
completed  and.  as  discussed  in 
paragraph  (1)(2)  of  this  section,  other 
adjacent  or  nearby  property  used  by  the 
contractor  or  subcontractor  in  such 
construction  which  can  reasonably  be 
said  to  be  included  in  the  site." 

The  second  part  at  29  CFR  5.2(1)(2) 
provides  that  "fabrication  plants,  mobile 
factories,  batch  plants,  borrow  pits,  job 
headquarters,  tool  yards,  etc."  are  part 
of  the  site  of  the  work  provided  they 
meet  two  tests— a  geographic  test  of 
being  'so  located  in  proximity  to  the 
actual  construction  location  that  it 
would  be  reasonable  to  include  them," 
and  a  functional  test  of  being  "dedicated 
e.xclusively,  or  nearly  so.  to  performance 
of  the  contract  or  project." 

The  third  part  at  29  CFR  5.2(1)(3} 
states  that  fabrication  plants,  batch 
plants,  borrow  pits,  tool  yards,  job 
headquarters,  etc..  "of  a  commercial 
supplier  or  materialman  which  are 
established  by  a  supplier  of  materials  for 
the  project  before  the  opening  of  bids 
and  not  on  the  project  site,  are  not 
included  in  the  site  of  the  work."  In 
other  words,  facilities  such  as  batch 
plants  and  borrow  pits  are  not  covered 
if  they  are  ongoing  businesses  apart 
from  the  federal  contract  work. 

The  regulatory  definition  of  the 
statutory  terms  construction, 
prosecution,  completion,  or  repair  in 
section  5.2(j)(l)  applies  the  site  of  the 
work  concept.  It  defines  these  statutory 
terms  as  including  the  following: 
[ajll  types  of  work  done  on  a  particular 
building  or  work  at  the  site  thereof. 
including  work  at  a  facility  which  is 
dedicated  to  and  deemed  a  part  of  the 
site  of  the  work  within  the  meaning  of 
^5.2///— including  without  limitation  (i) 
(allteration.  remodeling,  installation 


(where  appropriate)  on  the  site  of  the 
work  of  items  fabricated  off-site;  (ii) 
[plainting  and  decorating;  (iii) 
[mjanufacluring  or  furnishing  of 
materials,  articles,  supplies  or 
equipment  on  the  site  of  the  building  or 
work  *   *  *;  and  (iv)  [t]ransportation 
between  the  actual  construction  location 
and  a  facility  which  is  dedicated  to  such 
construction  and  dfeemed  a  part  of  the 
Site  of  the  work  within  the  meaning  of 
§  5.2(1).  (Emphasis  added.) 

B.  The  Department  of  Labor's 
Longstanding  Interpretation  of  the 
Regulatory  Site  of  the  Work  Definition 

Prior  to  the  recent  appellate  court 
rulings,  the  Department's  longstanding, 
consistent  application  of  the  regulatory 
definition  of  site  of  the  ivorlc— the  area 
where  laborers  and  mechanics  are  to  be 
paid  at  least  the  prevailing  wage  rates, 
as  determined  by  the  Secretary  of 
Labor — included  both  the  location 
where  a  public  building  or  work  would 
remain  after  work  on  it  had  been 
completed,  and  nearby  locations  used 
for  activities  directly  related  to  the 
covered  construction  project,  provided 
such  locations  were  dedicated 
exclusively  (or  nearly  so)  to  meeting  the 
needs  of  the  covered  project. 

The  Wage  Appeals  Board,  which 
acted  with  full  and  final  authority  for 
the  Secretary  of  Labor  on  matters 
concerning  the  labor  standards 
provisions  of  the  Davis-Bacon  and 
related  Acts  (see  29  CFR  5.1  and  7,1 
(c)),'  consistently  interpreted  29  CFR 
5.2(1)  to  include  as  part  of  the  site  of  the 
work,  for  piuposes  of  Davis-Bacon 
prevailing  wage  coverage,  support 
facilities  dedicated  exclusively  to  the 
covered  project  and  located  within  a 
reasonable  distance  from  the  actual 
construction  site.  Consistent  vrith  the 
regulations,  the  Board  also  treated  the 
transportation  of  materials  and  supplies 
between  the  covered  locations  and 
transportation  of  materials  or  supplies 
to  or  from  a  covered  location  by 
employees  of  the  construction 
contractor  or  subcontractor  as  covered 
Davis-Bacon  work.  See,  e.g.,  Patton- 
Tully  Transportation  Co.,  WAB  No.  90- 
27  (March  12. 1993)  (distances  of  5.4  to 
14  miles,  and  16  to  60  miles);  Winzler 
Excavating  Co.,  WAB  No.  88-10 
(October  30  1992)  (12V2  miles);  ABC 
Paving  Co..  WAB  Case  No.  85-14 
(September  27,  1985)  (3  miles). 


'  On  .^pril  1".  1996.  the  Secretary  redelegated 
jurisdiction  to  issue  final  agency  decisions  under. 
inter ulia.  the  Davis-Bacon  and  related  Acts  and 
their  implementinn  regulations,  to  the  newly 
c  realed  .administrative  Review  Board  (ARB  or  the 
Board).  Secretar\s  Order  2-96  (Apr.  17.  1996).  61 
KR  19978.  May  3.  1996. 


C.  Federal  Appellate  Decisions  and 
Subsequent  Decision  of  the 
Administrative  Review  Board  (ARB) 

The  D.C.  Circuit  first  discussed  the 
Department's  site  of  the  work  definition 
in  Building  and  Construction  Trades 
Department,  AFL-CIOv.  United  States 
Department  of  Labor  Wage  Appeals 
Board,  932  F.2d  985  (D.C.  Cir.  1991) 
[Mdway).  That  case  involved  truck 
driver  employees  of  the  prime 
contractor's  wholly  owned  subsidiary, 
who  were  delivering  materials  from  a 
commercial  supplier  to  the  construction 
site.  The  material  delivery  truck  drivers 
spent  ninety  percent  of  their  workday 
on  the  highway  driving  to  and  from  the 
commercial  supply  sources,  ranging  up 
to  50  miles  round  trip  and  stayed  on  the 
Site  of  the  work  only  long  enough  to 
drop  off  their  loads,  usually  for  not 
more  than  ten  minutes  at  a  time. 

At  issue  before  the  D.C.  Circuit  was 
whether  the  "material  delivery 
truckdrivers"  were  within  the  scope  of 
construction  as  defined  by  the 
regulatory  provision  then  in  effect  at 
section  5.2{j),  which  defined  the 
statutory  terms  construction, 
prosecution,  completion,  or  repair  to 
include,  among  other  things,  "the 
transporting  of  materials  and  supplies  to 
or  from  the  building  or  work  by  the 
employees  of  the  construction 
contractor  or  construction 
subcontractor."  The  court  held  that  "the 
phrase  'mechanics  and  laborers 
employed  directly  upon  the  site  of  the 
work'  restricts  coverage  of  the  Act  to 
employees  who  are  working  directly  on 
the  physical  site  of  the  public  building 
or  public  work  being  constructed."  932 
F.2d  at  992.  The  court  further  stated  that 
"[mlaterial  delivery  truckdrivers  who 
come  onto  the  site  of  the  work  merely 
to  drop  off  construction  materials  are 
not  covered  by  the  Act  even  if  they  are 
employed  by  the  government 
contractor,"  and  consequently  held  that 
"29  CFR  §  5.2(j).  insofar  as  it  includes 
off-site  material  deliver}^  truck  drivers  in 
the  Act's  coverage,  is  invalid."  Id. 

The  court  expressly  declined  to  rule 
on  the  validity  of  the  regulation  defining 
the  site  of  the  work  at  29  CFR  5.2(1).  932 
F.2d  at  989  n.6,  991  n.l2.  However,  it 
expressed  the  view  that  Congress 
intended  to  limit  Davis-Bacon  coverage 
to  "employees  working  directly  on  the 
physical  site  of  the  public  building  or 
public  work  under  construction."  932 
■  F.2dat990n.9,  991. 

On  May  4.  1992.  the  Department 
promulgated  a  revised  section  5.2(j)  to 
accommodate  the  holding  in  Midway. 
57  FR  19204.  The  revised  regulation 
limits  coverage  of  offsite  transportation 
to  "[tjransportation  between  the  actual 


construction  location  and  a  facility 
which  is  dedicated  to  such  construction 
and  deemed  a  part  of  the  site  of  the  work 
within  the  meaning  of  §  5.2(1)."  29  CFR 
5.2(j)(l){iv)  (1993). 

In  the  two  more  recent  rulings.  Ball, 
Ball  and  Brosamerv.  Reich.  24  F.  3d 
1447  (D.C.  Cir.  1994)  [Ball]  and  LP. 
Cavett  Company  V.  U.S.  Department  of 
Labor,  101  F.3d  1111  (6th  Cir.  1996) 
(Cavett),  the  D.C.  Circuit  and  Sixth 
Circuit,  respectively,  focused  on  the 
proper  geographic  scope  of  the  statutory 
phrase  site  of  the  work  in  relation  to 
borrow  pits  and  batch  plants  established 
specifically  to  serve  the  needs  of 
covered  construction  projects.  In  Ball, 
the  D.C.  Circuit  ruled  that  the 
Department's  application  of  section 
5.2(1)(2)  was  inconsistent  with  the  Act 
to  the  extent  it  covers  sites  that  are  at 
a  distance  from  the  actual  construction 
location.  The  case  involved  workers  at 
the  borrow  pit  and  batch  plant  of  a 
subcontractor  who  obtained  raw- 
materials  from  a  local  sand  and  gravel 
pit  and  set  up  a  portable  batch  plant  for 
mixing  concrete.  The  pit  and  batch 
plant  were  dedicated  exclusively  to 
supplying  material  for  the  completion  of 
the  13-mile  stretch  of  aqueduct  that  the 
prime  contractor  had  contracted  to 
construct.  As  described  by  the  court, 
"the  borrow  pit  and  batch  plant  were 
located  about  two  miles  from  the 
construction  site  at  its  nearest  point.  "  24 
F.3dat  1449. 

In  holding  that  the  Davis-Bacon 
prevailing  wage  requirements  did  not 
apply  to  the  borrow  pit  and  batch  plant 
workers,  the  court  cited  Afi'dway,  in 
which  it  had  found  "no  ambiguity  in  the 
text  [of  the  Davis-Bacon  Act]"  and 
thought  it  clear  that  "the  ordinary 
meaning  of  the  statutory  language  is  that 
the  Act  applies  only  to  employees 
working  directly  on  the  physical  site  of 
the  public  building  or  public  work 
under  construction."  24  F.3d  at  1452. 
The  court  added  that  "the  reasoning  in 
Midway  obviously  bears  on  the  validity 
of  §  5.2'(1)(2)  to  the  extent  that  the 
regulation  purports  to  extend  the 
coverage  of  the  Davis-Bacon  Act  beyond 
the  actual  physical  site  of  the  public 
building  or  public  work  under 
construction."  [id.],  and  accordingly 
ruled  that  "the  Secretary's  regulations 
under  which  Ball  was  held  liable  are 
inconsistent  with  the  Davis-Bacon  Act. 
See  29  CFR  §  5.2(1)(1)."  24  F.3d  at  1453. 
The  court  nevertheless  indicated  that 
the  regulations  at  section  5.2(1)(2)  might 
satisf\'  the  geographic  limiting  principle 
of  the  Davis-Bacon  Act  and  Midway  if 
the  regulatory  phrase  in  section  5.2(1)(2) 
"so  located  in  proximity  to  the  actual 
construction  location  that  it  would  be 
reasonable  to  include  them  "  were 
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applied  "only  to  cover  batch  plants  and 
gravel  pits  located  in  actual  or  virtual 
adjacencv  to  the  construction  site."  24 
F.3dat  1452. 

In  Cavptt  (arising  under  the  Federal- 
Aid  Highuay  .Act.  a  Davis-Bacrin  related 
.-\ct),  the  Sixth  r:ircuit  held  that  tru(  k 
drivers  hauling  asphalt  from  a 
temporar>-  batch  plant  to  the  highway 
under  construction  three  miles  away 
were  not  entitled  to  Davis-Bacon 
prevailing  wages.  The  contract  involved 
resurfacing  of  an  Indiana  state  road,  and 
as  characterized  by  the  court,  "the 
*       Department  of  Labor  included  in  the  sitt 
iif  thf  work  both  a  batch  plant  located 
at  a  quarry  more  than  three  miles  away 
from  the  highway  construction  project 
and  the  Indiana  highway  system  that 
was  used  to  transport  materials  fnjm  the 
batch  plant  to  the  construction  project." 
101  F.:Jdat  1113-1114. 

Relying  on  the  D.C.  Circuit's 
reasoning  in  Midway  and  Bali,  the  Sixth 
Circuit  disagreed  with  the  views  of  the 
lower  court  that  the  statutory  language 
was  ambiguous  and  that  the  Ba// 
decision  recognized  ambiguity  in  the 
statutory  text  when  it  declined  to  decide 
whether  coverage  could  extend  to  batch 
plants  adjacent  to  or  virtually  adjacent 
to  the  boundaries  of  the  completed 
project.  The  Si.xth  Circuit  reasoned  that 
it  was  not  inconsistent  for  the  Bd// court 
to  "conclude  that  while  a  facility  in 
virtual  adjacency  to  a  public  work  site 
might  be  considered  part  of  that  site,  a 
facility  located  two  for  in  this  case 
three)  miles  away  from  the  site  would 
not."  101  F3dat  1115.  Thus,  agreeing 
with  Ball  the  Sixth  Circuit  concluded 
that  the  statutor\-  language  means  that 
"only  employees  working  directlv  on 
the  physical  site  of  the  work  of  the 
public  work  under  construction  have  to 
be  paid  prevailing  wage  rates."  Id. 

Subsequent  to  the  rulings  in  Midway. 
Ball,  and  Cavftt.  the  Department's 
•Administrative  Review  Board  (ARB) 
addressed  the  Davis-Bacon  Act's  site  of 
the  work  provision  in  Bechtel 
Contractors  Corporation  (Prime 
Contractor!.  Rogers  Construction 
Company  I  Prime  Contractorl.  Ball.  Bull 
and  Brosamer.  Inc  .  (Prime  Contractorl. 
and  the  Tanner  Companies. 
Subcontractor.  ARB  Case  .No,  97-149, 
March  25.  1998.  reaffirming  ARB  Case 
No.  95-045A.  luly  15.  1996 

This  case  involved  a  dispute  over 
whether  the  Davis-Bacon  provisions 
applied  to  work  performed  at  tliree 
batch  plants  established  and  operated  in 
connection  with  construction  work  (m 
the  Central  .Arizona  Project  (CAP),  a 
massive  Bureau  of  Reclamation 
construction  project  consisting  of  330 
miles  of  aqueduct  and  pumping  plants, 
The  batch  plants  were  located  less  than 


one-half  mile  from  various  pumping 
stations  that  were  being  constructed  as 
part  of  the  project.  The  Board  initially 
ruled  on  the  ca.se  on  |uly  15.  1996 
{Bechtrl  [)  and  later  reaffirmed  that 
decision  on  March  25.  1998  {Bechtel  11). 

The  Board  observed  that  the  DC. 
(Jircuit's  recent  decision  in  Ball  had 
"created  a  good  deal  of  confusion  with 
respect  to  the  coverage  of  the  DBA." 
Bechtel  I.  slip  op  at  6.  The  Board 
declined  to  reacl  Ball  or  Cavett  to  mean 
that  the  statutory  phrase  "directly  upon 
the  site  of  the  work  "  limits  the  wage 
standards  of  the  DBA  to  "the  physical 
space  defined  by  contours  of  the 
permanent  structures  that  will  remain  at 
the  close  of  work."  Id.  Rather,  the  Board 
read  Ball  and  Cavett  as  only  precluding 
the  Secretary  from  enforcing  section 
5,2(11(2)  of  the  regulations  in  a  manner 
that  did  not  respect  the  geographic 
limiting  principle  of  the  statute,  while 
reserving  ruling  on  section  §  5.2(1)(1). 
since  that  provision  was  not  at  issue  in 
those  cases,  Bechtel  II.  slip  op.  at  5: 
Bechtel  I.  slip  op.  at  6.  The  Board  stated 
that  interpretation  of  §5.2(1)(1)  requires 
e.xaminafion  of  the  question  of  whether 
the  temporary  facilities  are  so  'located 
in  virtual  adjactmcy"  to  the  site  of  the 
work  that  it  would  be  reasonable  to 
include  them.  Id. 

The  Board  found  that  the  work 
performed  at  the  plants  satisfied  the  test 
set  out  in  «»5.2(1)(1).  since  aerial 
photographs  of  the  construction  sites 
showed  the  temporary  batch  plants  to  be 
located  on  land  integrated  into  the  work 
area  adjacent  to  the  pumping  stations. 
The  Board  believed  there  was  no 
principled  basis  for  excluding  the  batch 
plant  workers  since  they  were  employed 
on  sites  of  the  work  to  the  same  extent 
as  the  workers  who  cleared  the  land  and 
the  workers  who  inventoried, 
assembled,  transported  or  operated 
tools,  equipment  or  materials  on  nearby 
or  adjacent  property.  The  Board  also 
observed  that 

it  is  the  nature  of  suih  construction,  e.g., 
highway,  airport  and  aqueduct  construction, 
that  the  work  may  be  long,  narrow  and 
stretch  over  many  miles  Where  to  locate  a 
storage  area  or  a  batch  pLiiit  along  such  a 
project  is  a  mnlter  of  the  (  onlraclor's 
convenience  an(i  i,s  not  a  basis  forex(  luding 
the  work  from  the  DBA.  The  map  of  the 
project  intrudu(ed  at  hearing  *    *   * 
abundantiv  illustrates  that  the  project 
consisted  of  miles  of  narrow  aqueduct 
connected  bv  pumping  stations.  The  only 
feasible  way  to  meet  the  needs  of  the 
aquedu(  t  i  onstruction  was  to  have  the 
concrete  prepared  at  a  convenient  site  and 
transported  to  the  prer  ise  area  of  need.  This 
equally  holds  true  for  the  storage  and 
distribution  of  nther  materials  and 
equipment.  Faced  with  such  a  project,  the 
Board  finds  that  work  performed  in  actual  or 


virtual  adjacency  to  one  portion  of  the  long 
continuous  project  is  to  be  considered 
adjacent  to  the  entire  project. 

Bechtel  I.  slip  op.  at  6. 
D  The  Proposed  Rule 

The  Department,  by  Notice  of 
Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 

September  21,  2000  (65  FR  57270), 
proposed  for  public  comment  an 
amendment  to  the  regulations  that 
define  the  Davis-Bacon  Act  language 
construction,  prosecution,  completion, 
or  repair  a\  29  CFR  5.2(j).  and  site  of  the 
work  at  29  CFR  5.2(1).  The  Department 
explained  that  revisions  to  these 
definitions  are  needed  (1)  to  clarify  the 
regulatory  requirements  in  view  of  the 
three  appellate  court  decisions,  which 
concluded  that  the  Department's 
application  of  these  regulators- 
definitions  was  at  odds  with  the 
language  of  the  Davis-Bacon  Act  that 
limits  coverage  to  workers  employed 
"directly  upon  the  site  of  the  work." 
and  (2)  to  address  situations  that  were 
not  contemplated  when  the  current 
regulations  were  promulgated. 

Specifically,  the  Department  proposed 
to  revise  the  site  of  the  work  definition 
to  include  material  or  supply  sources, 
tool  yards,  job  headquarters,  etc.,  only 
where  they  are  dedicated  to  the  covered 
construction  project  and  are  adjacent  or 
virtually  adjacent  to  a  location  where 
the  building  or  work  is  being 
constructed.  The  Department  also 
proposed  to  revise  the  regulator^' 
definition  of  construction  to  provide 
that  the  off-site  transportation  of 
materials,  supplies,  tools,  etc..  is  not 
covered,  except  where  such 
tj-ansportation  occurs  between  the 
construction  work  site  and  a  dedicated 
facility  located  "adjacent  or  virtually 
adjacent"  to  the  con.struction  site. 
However,  the  proposal  did  not  alter  the 
Department's  view  that  truck  drivers 
employed  by  construction  contractors 
and  subcontractors  must  be  paid  Davis- 
Bacon  wage  rates  for  any  time  spent  on- 
site  which  is  more  than  de  minimis. 
Moreover,  the  Department  did  not 
propose  to  define  the  terminology 
"adjacent  or  virtually  adjacent,"  leaving 
this  question  to  be  determined  on  a 
case-by-case  basis,  given  that  the  actual 
distances  will  vary  depending  upon  the 
size  and  nature  of  the  project  in 
question. 

The  Department  also  proposed  to 
revise  the  site  of  the  work  definition  so 
that  it  will  address  certain  construction 
situations  that  the  Department  believes 
warrant  coverage,  which  were  not 
contemplated  by  the  current  regulations. 
The  Department  explained,  by  way  of 
example,  that  new  construction 


technologies  have  been  developed  that 
make  it  practical  and  economically 
advantageous  to  build  major  segments  of 
complex  public  works,  such  as  lock  and 
dam  projects  and  bridges,  at  locations 
some  distance  up-river  from  the 
locations  where  the  permanent 
structures  will  remain  when  their 
construction  is  completed.  The 
Department  noted  that,  in  such 
situations,  much  of  the  construction  of 
the  public  work  is  performed  at  a 
secondary  site  other  than  where  it  will 
remain  after  construction  is  completed, 
and  therefore,  believed  that  it  is 
reasonable  and  consistent  with  the 
language  and  intent  of  the  statute  to 
cover  such  a  location  where  it  has  been 
established  specifically  for  the  purpose 
of  constructing  a  significant  portion  of 
a  "public  building  or  public  work".  The 
Department  further  stated  that,  to  the 
best  of  its  knowledge,  projects  built  in 
such  a  manner  are  currently  rare,  and 
that  it  did  not  anticipate  that  the 
proposed  rule  would  create  a  major 
exception  to  the  normal  rule  limiting 
the  site  of  the  work  to  the  place  where 
the  building  or  work  will  remain  when 
the  construction  is  completed.  The 
Department,  therefore,  proposed  to 
revise  §  5.2(1)(1)  to  include  within  the 
site  of  the  work,  secondary  sites,  other 
than  the  project's  final  resting  place, 
which  have  been  established 
specifically  for  the  performance  of  the 
Davis-Bacon  covered  contract  and  at 
which  a  significant  portion  of  the  public 
building  or  work  called  for  by  the 
contract  is  actually  constructed. 

In  conjunction  with  this  change,  the 
Department  also  proposed  to  amend 
§  5.2(j)  to  provide  that  transportation  of 
portion(s)  of  the  building  or  work 
between  a  secondary  covered 
construction  site  and  the  site  where  the 
building  or  work  will  remain  when  it  is 
completed  is  subject  to  Davis-Bacon 
requirements.  The  Department  stated 
that  the  site  of  the  work,  under  these 
circumstances,  would  be  literally 
moving  between  the  two  work  sites,  and 
therefore  the  laborers  or  mechanics  who 
transport  these  portions  or  segments  of 
the  project  should  be  reasonably  viewed 
as  "employed  directly  upon  the  site  of 
the  work." 

The  Department  received  50 
responses  to  the  NPRM  during  the 
public  comment  period:  two  from 
federal  agencies:  the  l^.S.  Army  Corps  of 
Engineers  and  the  Department  of  the  Air 
Force;  four  from  state  Departments  of 
Transportation  (DOT's)  in  Utah.  Oregon. 
Iowa  and  West  Virginia;  thirteen 
contractor  associations:  the  Associated 
General  Contractors  of  America,  Inc. 
(AGO  and  the  California  AGC.  AGC  of 
Washington,  the  New  York  State  AGC 


Chapter,  the  General  Contractors 
Association  of  New  York  (which 
represents  the  heavy  construction 
industry  active  in  New  York  City). 
Associated  Builders  and  Contractors, 
Inc.  (ABC),  the  American  Road  & 
Transportation  Builders  Association 
(ARTBA),  the  National  Asphalt 
Pavement  Association  (NAPA),  the 
National  Ready  Mixed  Concrete 
Association  (NRMCA),  an  attorney  for 
the  California  Dump  Truck  Owners 
Association,  the  Wisconsin 
Transportation  Builders  Association 
(WTBA),  and  the  Contractors 
Association  of  Western  Pennsylvania: 
the  American  Society  of  Civil  Engineers 
(ASCE);  an  engineering  firm — Johansen 
&  Tuttle  Engineering,  Inc.:  seventeen 
construction  companies,  ten  reflecting 
AGC  views;  and  the  Pinal  Gila 
Community  Child  Services,  Inc. 

Also  submitting  comments  were  ten 
union  and  union-supported 
organizations:  the  Building  and 
Construction  Trades  Department,  AFL- 
CIO  (Building  Trades),  the  International 
Union  of  Operating  Engineers  (lUOE), 
the  Laborers  International  Union  of 
North  America  (LIUNA).  and  the 
International  Brotherhood  of  Teamsters. 
AFL-CIO;  the  National  Alliance  for  Fair 
Contracting,  and  the  Illinois  Foundation 
for  Fair  Contracting  (FFC),  the  Indiana- 
Illinois  FFC,  and  the  Midwest  FFC:  and 
the  International  Brotherhood  of 
Electrical  Workers,  Local  Unions  Nos. 
193  and  No.  146  (Springfield  and 
Decatiu".  Illinois,  respectively).  An 
individual  who  has  been  involved  in 
wage  regulation  for  twelve  years  also 
provided  comments. 

III.  Comments  and  Analysis 

The  following  is  an  analysis  of  all  the 
principal  comments  received.  Each 
submission  has  been  thoroughly 
reviewed,  and  each  criticism  and 
suggestion  has  been  given  careful 
consideration.  For  each  proposed 
revision,  the  analysis  contains  a 
description  of  the  major  comments  and 
the  Department's  conclusions  regarding 
those  comments. 

A.  Site  of  the  Work— §5.2(1  j 

1.  Limiting  Coverage  of  Dedicated 
Facilities  to  Those  That  Are  ""Adjacent 
or  Virtually  Adjacent"  to  the 
Construction  Location 

The  Building  Trades.  LIUNA.  the 
Teamsters  and  the  Operating  Engineers 
oppose  this  change,  urging  the 
Department  to  adopt  a  rule  that  would 
extend  prevailing  wage  coverage  to 
locations  that  are  dedicated  exclusively, 
or  nearly  so,  to  the  performance  of  the 
covered  project  without  regard  to  their 


geographic  proximity  to  the  actual 
construction  site.  The  General 
Contractors  Association  of  New  York, 
Inc.  also  opposes  this  change,  urging  the 
Department  to  retain  its  previous 
interpretation  of  the  law,  i.e.,  covering 
facilities  that  are  located  "within  a 
reasonable  distance"  from  the  actual 
construction  site.  )ohansen  &  Tuttle 
Engineering,  Inc.  expressed  concern  that 
disputes  would  arise  if  everyone 
working  on  a  Davis-Bacon  contract  were 
not  paid  on  the  same  basis. 

The  Building  Trades,  based  on  its 
reading  of  the  legislative  histon,'  of  the 
Davis-Bacon  Act.  stated  that  the  term 
"site  of  the  work"  was  intended  to  refer 
to  any  location  where  tasks  relating  to 
construction  of  the  public  building  or 
public  work  are  performed  by  laborers 
and  mechanics  employed  by  contractors 
and  subcontractors  otherwise  covered 
by  the  Davis-Bacon  or  related  Acts.  The 
Building  Trades  stated  that  the  merits  of 
this  legislative  history-  argument  have 
never  been  considered  by  the  courts, 
and  therefore,  the  Secretary-  is  not 
precluded  from  adopting  a  site  of  the 
work  definition  that  extends  coverage 
beyond  the  physical  site  of  the  public 
building  or  public  work  under 
construction.  The  Operating  Engineers 
commented  that  the  statutory-  language 
"directly  upon  the  site  of  the  work"  is 
ambiguous,  and  can  fairly  be  construed 
to  mean  any  location  where  work  in 
furtherance  of  the  contract  occurs. 

The  Department  believes  that  both  the 
D.C.  Circuit  and  the  Sixth  Circuit  have 
spoken  clearly  on  these  issues  and  that 
the  Department  is  constrained  by  these 
courts'  decisions  in  Ball  and  Cavett, 
respectively,  to  limit  prevailing  wage 
coverage  of  off-site,  dedicated  support 
facilities  to  those  that  are  either  adjacent 
or  virtually  adjacent  to  the  construction 
location. 

The  Building  Trades  and  LIUNA  both 
stated  that  the  same  justification  for 
including  locations  established 
specifically  for  the  purpose  of 
constructing  a  significant  portion  of  a 
building  or  work  in  the  definition  of 
"site  of  the  work"  for  Davis-Bacon 
purposes  applies  with  equal  force  to 
locations  used  for  activities  such  as 
temporary-  batch  plants,  fabrication 
facilities,  borrow  pits  and  tool  yards  that 
are  directly  related  to  the  covered 
construction  project,  provided  those 
locations  are  dedicated  exclusively  or 
nearly  so  to  supporting  that  project.  In 
the  Department's  view,  the  underlying 
justification  for  covering  secondary- 
ctmstruction  sites  where  significant 
portions  of  the  building  or  work  are 
being  constructed  has  no  application  to 
dedicated  support  facilities,  such  as 
those  mentioned  in  the  regulation.  The 
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basis  for  the  Depdrtment's  proposed 
change  (discussed  below),  to  include 
secondary  construction  sites  where  a 
significant  portion  of  the  public 
building  or  work  called  for  bv  the 
contract  is  constructed,  is  that  the 
Department  views  such  locations  as  the 
actual  physical  site  of  the  public 
building  or  work  being  constructed.  On 
the  other  hand,  the  Department  does  not 
view  the  location  nf  dedicated  support 
facilities,  which  typically  involve  the 
furnishing  of  materials  or  supplies,  as 
an  actual  physical  location  of  the  public: 
building  or  public  work.  Rather,  such 
dedicated  support  facilities  are  viewed 
as  "included"  within  the  "site  of  the 
work"  only  where  they  are  located  on. 
adjacent,  or  virtually  adjacent  to  the  site 
of  the  public  building  or  public  work. 

In  its  comments,  the  AGC  questioned 
whether  a  facility  located  two  miles 
away  from  a  Davis-Bacon  construcrtion 
site  is  "adjacent  or  virtually  adjacent"  to 
it.  and  expressed  concern  that  the 
Departments  proposal  provides 
inadequate  guidance  as  to  the 
geographical  range  for  covering  support 
facilities.  The  AGC  of  Texas  urged  the 
Department  to  define  'site  of  the  work" 
precisely  and  to  exempt  facilities  not 
located  directly  upon  the  physical  site 
of  the  work.  The  ABC.  on  the  other 
hand,  sees  no  purpose  to  engaging  in 
rulemaking  to  define  "adjacent. " 
because  it  means  'next  to;  adjoining,  " 
and  any  attempts  to  expand  the  Davis- 
Bacon  Acts  coverage  to  non-adjacent 
locations  violates  the  holdings  in  Ball 
and  Cavett.  The  Air  Force  stated  that  it 
took  no  exception  to  this  proposed 
change,  based  on  its  assumption  that  the 
Department  would  "not  attempt  to 
expand  the  term  into  something  more 
closely  resembling  its  previous  in 
proximity'  test." 

The  state  DOT's  of  Oregon.  Utah. 
Iowa,  and  West  Virginia,  and  the 
National  Ready  Mixed  Concrete 
Association  stated  that  the  Department 
should  clarify  the  meaning  of  "adjacent 
or  virtually  adjacent"  in  terms  of  the 
distance  from  the  actual  construction 
site  within  which  dedicated  support 
facilities  will  be  deemed  covered  The 
West  Virginia  DOT  recommended  that 
facilities  located  one-fourth  of  a  mile 
from  the  construction  site  be  considered 
•'virtuallv  adjacent";  the  Iowa  DOT 
suggested  that  "virtuallv  adjacent" 
should  be  defined  as  a  specific  distance, 
such  as  "1,500  meters  from  the  limits  of 
the  work  site  or  from  the  project  right 
of  way.  etc.";  and  the  Utah  DOT 
recommended  setting  the  distance  at 
"approximatelv  one-half  mile,  with  the 
qualifier  that  if  the  facilitv  is  set  up 
more  than  a  half-mile  away  just  to  avoid 


paying  Davis-Bacon,  [the  contractor] 
must  pay  Davis-Bacon  anyway  '" 

The  (Operating  Engineers,  on  the  other 
hand.  (:omm«>nted  that,  if  the 
Department  continues  to  include  a 
geographic  test  in  its  site  of  the  work 
definition,  it  should  not  define  the 
terminology  "adjacent  or  virtually 
adjacent"  because  a  strict  limitation  in 
a  definition  of  those  terms  would  have 
the  potential  to  create  results  contrar\'  to 
the  intent  of  the  Act.  The  Operating 
Engineers  agreed  with  the  Department's 
observation  in  its  NPRM  that  "actual 
distance  may  var\-  depending  upon  the 
size  and  nature  of  the  project,"  and 
commented  that  ""[tjhe  Wage  and  Hour 
Division  must  have  the  latitude  to  reach 
results  that  make  sense  given  the 
parameters  of  the  particular  project 
under  construction." 

The  U.S.  Army  Corps  of  Engineers 
commented  that  "[cjase  by  case  referral 
to  the  Department  for  resolution  of 
'actual  or  virtual  adjacency'  would 
disrupt  both  contract  administration 
and  effective  management  of  project 
appropriations   "  However,  the  Corps' 
discussion  of  this  concern  related 
primarily  to  the  Department's  proposal 
to  expressly  cover  secondary  sites  where 
substantial  portions  of  the  project  are 
constructed,  which  does  not  contain  an 
"actual  or  virtually  adjacent"  limitation. 
In  this  .same  vein,  the  Nicholas  Grant 
Corporation  commented  that  if  the 
question  of  whether  a  support  facilitv  is 
"adjacent  or  virtually  adjacent  "  is  to  be 
determined  on  a  case-by-case  basis, 
such  determination  "must  be  made 
prior  to  bid  time  so  the  contractor  can 
bid  the  project  with  reasonable 
knowledge  that  their  construction  costs 
are  covered." 

After  review  of  the  relevant 
comments,  the  Department  continues  to 
be  of  the  view  that  it  should  not  include 
a  precise  definition  of  the  terms 
"adjacent  or  virtually  adjacent  "  in  its 
regulations  The  Department  believes 
that  bv  using  the  term   "virtual"  the 
courts  intended  the  Department  to  apply 
the  "site  of  the  work"  requirement 
narrowly,  but  with  common  sense  and 
some  flexibility.  As  the  Board  observed 
in  Bf'<  htel  II.  "lilt  is  not  uncommon  or 
atypical  for  construction  work  related  to 
a  project  to  be  performed  outside  the 
boundaries  defined  by  the  structure  that 
remains  upon  completion  of  the  work   " 
The  Board  cited  as  an  example 
construction  cranes  that  are  typically 
positioned  outside  the  permanent  site  of 
the  construction  be<:ause  it  would  not  be 
possible  to  place  the  crane  where  the 
building  is  to  stand.  Another  common 
example  would  be  work  at  a  temporary 
batch  plant  constructed  for  the 
exclusive  purpose  of  supplying  asphalt 


for  the  construction  of  a  highway 
project.  It  would  certainly  appear 
unlikely  for  practical  reasons  that  the 
contractor  would  install  the  batch  plant 
directly  on  the  site  of  the  highway 
because  it  would  stand  in  the  way  of  the 
paving  process.  Rather,  the  batch  plant 
would  more  likely  be  located 
somewhere  off  to  the  side  of  the 
highway,  i.e.,  nearby,  but  not  directly 
upon  the  site  of  where  the  highway  will 
remain  upon  completion.  Thus,  while 
the  Department  clearly  recognizes  that 
the  courts  have  narrowed  the  geographic 
limitation  for  covering  temporary 
support  facilities  as  previously  applied 
under  the  regulations,  we  also  believe 
that  the  courts  allowed  the  Department 
some  leeway  to  determine  whether  such 
facilities  are  in  "virtual  adjacency"  to 
the  permanent  construction  site. 

Since  it  is  apparent  that  in  certain 
circumstances  dedicated  support 
facilities  not  located  directly  on  the  site 
where  the  permanent  construction  will 
remain  should  be  covered,  the  question 
arises  of  just  how  far  such  a  facility  can 
be  from  the  actual  construction  site  and 
still  be  considered  part  of  the  "site  of 
the  work."  The  Department  is  of  the 
opinion  that  establishing  a  specific 
maximum  distance  would  be  ill-advised 
because  it  would  create  an  arbitrary, 
artificial  benchmark  for  determining 
Davis-Bacon  coverage  that  ignores  the 
differing  nature  of  various  construction 
processes.  This  would  enable 
contractors  to  locate  dedicated  support 
facilities  immediately  beyond  any  such 
boundary  solely  for  the  purpose  of 
avoiding  Davis-Bacon  coverage,  thereby 
defeating  the  purposes  of  the  Act. 

The  Department  has  concluded  that 
the  only  fair  and  practical  method  for 
determining  whether  a  temporary 
facility  is  virtually  adjacent  to  the  ""site 
of  the  work"  is  on  a  case-by-case  basis. 
The  Department  believes  that  the 
Board's  analysis  in  the  two  Bechtel 
decisions,  following  close  on  the  heels 
of  the  issuance  of  the  court  opinions  in 
Ball  and  Cavett.  provides  an  excellent 
example  of  such  a  determination  and.  as 
such,  provides  considerable  guidance 
on  how  the  amended  definition  will  be 
applied  by  the  Department.  In  the 
Bechtel  matter,  the  record  was  unclear 
as  to  the  exact  measurement  of  distance 
between  the  location  of  the  temporary' 
batch  plants  and  the  permanent  location 
of  the  pumping  st^ions.  which  were 
constructed  as  part  of  the  330-mile 
aqueduct  project.  The  distances  were 
estimated  at  somewhere  between  several 
hundred  feet  and  one-half  mile.  Because 
of  the  narrow,  linear  nature  of  the 
project,  concrete  from  the  batch  plants 
was  delivered  to  construction  locations 
up  to  15  miles  from  the  batch  plants. 
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Based  in  part  on  its  examination  of 
aerial  photographs,  the  Board 
determined  that  the  batch  plants  were 
located  "on  land  integrated  into  the 
work  area  adjacent  to  the  pumping 
plants."  and  that  "[wlorkers  at  the  batch 
plants  were  employed  on  the  sites  of 
work  equally  as  much  as  the  workers 
who  cleared  the  land  and  the  workers 
who  inventoried,  assembled, 
transported  or  operated  tools, 
equipment  or  materials  on  nearby  or 
adjacent  property."  Bechtel  I,  slip  op.  at 
6.  The  Board  concluded  that  "in 
examining  a  project  like  the  [Arizona 
aqueduct  project] — a  huge  project 
stretching  over  approximately  330 
miles — 'it  is  not  uiu-easonable'  to 
consider  the  three  batch  plants  in 
virtual  adjacency'  to  the  project,  given 
their  proximity  to  the  pumping  stations 
as  clearly  shown  by  the  photographs  in 
evidence."  Bechtel  II,  slip  op.  at  6. 

The  Department  believes  that  the 
Bechtel  matter  illustrates  the  difficulties 
inherent  in  establishing  a  specific 
distance  for  defining  the  terms, 
"virtually  adjacent."  As  demonstrated 
in  Bechtel,  it  can  be  almost  impossible 
to  determine  the  exact  outer  boundaries 
of  large  public  works  projects,  such  as 
the  aqueduct  project  in  Bechtel  or  a 
major  highway  construction  project. 
Thus,  a  numerical  figure  representing 
the  maximum  distance  a  dedicated 
facilitv  can  be  located  from  the 
construction  site  would  be  arbitrary  and 
impractical  to  apply.  In  addition,  the 
Department  does  not  believe  that  a 
single  linear  measurement  of  distance 
could  be  fairly  applied  to  determine  the 
coverage  of  all  off-site  facilities,  given 
that  Davis-Bacon  projects  vary  to  such  a 
wide  degree  in  size  and  nature.  See,  e.g., 
Bechtel  II.  slip  op.  at  6.  For  example,  it 
was  reasonable,  given  the  magnitude 
and  the  nature  of  the  aqueduct  project 
in  Bechtel,  for  the  Board  to  conclude 
that  the  batch  plants  located  somewhere 
up  to  one-half  mile  fi-om  the  actual 
construction  sites  (the  pumping 
stations)  were  located  "virtually 
adjacent"  to  the  project.  In  contrast,  the 
"site  of  the  work"  limits  applicable  to 
a  project  for  the  construction  of  a  single 
building  in  an  urban  location  would 
likely  be  more  constricted.  In  such  a 
case,  a  dedicated  facility  located  only  a 
few  city  blocks  away  from  the  building 
project  would  most  likely  not  be 
considered  "virtually  adjacent"  for 
Davis-Bacon  purposes. 

The  Department  believes  that  in 
practice  the  determination  of  the  site  of 
the  work  will  not  be  difficult.  In  fact, 
the  Bechtel  case  is  the  only  case  we  are 
aware  of  in  which  the  issue  has  arisen 
since  the  Ball  and  Cavett  decisions.  The 
Department  would  expect  contracting 


agencies  and  contractors  to  perform  a 
practical  analysis  similar  to  that 
employed  by  the  Board  in  the  Bechtel 
decisions  to  determine  whether 
temporary  facilities  established  nearby 
to  serve  the  federal  or  federally-assisted 
project  are  covered  by  the  Davis-Bacon 
provisions,  just  as  they  do  with  respect 
to  other  issues  as  a  regular  matter. 

2.  Inclusion  of  Secondary,'  Sites 
Established  Specifically  for  the 
Performance  of  the  Davis-Bacon 
Covered  Contract  and  at  Which  a 
Significant  Portion  of  the  Public 
Building  or  Work  Called  for  by  the 
Contract  Is  Constructed 

In  support  of  this  proposed  change. 
LIUNA.  the  Building  Trades,  and  the 
Operating  Engineers  have  each,  to  a 
varying  degree,  provided  detailed 
descriptions  of  the  innovative 
construction  techniques  developed  and 
currently  in  use,  which  allow  significant 
portions  of  public  buildings  and  public 
works  to  be  constructed  at  locations 
other  than  the  final  resting  place  of  the 
building  or  work.  The  Building  Trades 
stated  that  the  amount  of  so-called  "off- 
site"  work  specifically  related  to  many 
construction  projects  has  steadily 
expanded  in  ways  never  contemplated 
when  the  Davis-Bacon  Act  was 
amended  in  1935  to  include  the 
language  "directly  upon  the  site  of  the 
work."  The  Operating  Engineers  stated 
that  Congress  clearly  intended  to  cover 
actual  construction  sites,  but  could 
never  have  envisioned  that  ""significant 
portions"  of  public  works  could  be 
constructed  other  than  at  the  final 
resting  place  of  the  public  work.  The 
General  Contractors  Association  of  New 
York  similarly  commented  that  new 
construction  technologies  have  made  it 
practical  for  "major  segments  of 
complex  public  works"  to  be  built  off- 
site  and  then  transported  by  barge  or  rail 
to  be  put  into  place  at  the  final  location, 
and  that  such  projects  were  not 
contemplated  by  the  Department's 
current  rules  because  such  technology 
did  not  exist  at  the  time  of  their 
promulgation. 

LIUNA,  the  Building  Trades,  and  the 
Operating  Engineers  each  cite  the 
Braddock  Locks  and  Dam  project  on  the 
Monongahela  River  in  Allegheny 
County,  Pennsylvania  as  an  example 
that  illustrates  the  compelling  need  for 
modification  of  the  current  site  of  the 
work  regulation.  The  Braddock  project 
involves  the  construction  of  two 
massive  floating  structures,  each  about 
the  length  of  a  football  field,  which 
would  comprise  the  vast  bulk  of  the 
new  gated  dam.  The  actual  construction 
of  these  floating  structures  is  at  an 
upriver  location  on  or  near  the  water. 


They  are  then  floated  down  the  river  to 
the  point  where  they  are  submerged  into 
the  dam  and  gate  piers.  According  to 
these  commenters,  the  Army  Corps  of 
Engineers,  which  is  contracting  for  this 
work,  views  the  construction  of  these 
300-foot  structures  as  "off-site"'  work, 
and  thus,  has  taken  the  position  that  the 
workers  who  build  the  structures  are  not 
entitled  to  Davis-Bacon  coverage.  Citing 
language  in  the  Cavett  decision,  LIUNA 
stated  that  there  is  ""no  doubt"  that  the 
place  w^here  the  floating  structures  will 
be  constructed  is  "the  actual  physical 
site  of  the  public  work  under 
construction.  "  101  F.3d  at  1115. 

The  Operating  Engineers  also  cited 
two  Wage  Appeals  Board  cases  as 
demonstrating  the  need  for  this 
regulatory  change — ATCO  Construction. 
Inc..  WAB  Case  No.  86-1  (August  22, 
1986).  and  Titan  IV  Mobile  Senice 
Tower.  WAB  Case  No.  89-14  (May  10. 
1991).  The  Operating  Engineers 
suggested  that  the  absence  of  a 
regulation  allowing  coverage  of  a 
construction  site  other  than  the  place 
where  the  building  or  work  will  remain 
resulted  in  the  Board  inappropriately 
applying  the  geographic  test  set  forth  in 
section  5.2(1)(2)  in  reaching  inconsistent 
conclusions  regarding  coverage  of  the 
remote  construction  locations  that  were 
at  issue  in  those  two  cases. 

In  ATCO.  the  Board  found  that  Davis- 
Bacon  coverage  applied  to  workers  at  a 
temporary  dedicated  facility  in 
Portland.  Oregon  that  was  established 
exclusively  for  the  construction  of  about 
405  military  housing  units,  which  were 
then  shipped  3.000  miles  for  final 
placement  at  Adak  Naval  Air  Station  in 
the  Aleutian  Islands.  Alaska.  The 
Operating  Engineers  stated  that  th*-' 
Board  reached  the  right  result  for  the 
wrong  reason,  and  by  finding  the 
construction  facility  in  Portland  to  meet 
the  regulatory  geographic  test  of 
reasonable  proximity  to  the  Naval  Air 
Station  3.000  miles  away,  left  the 
Department  vulnerable  to  criticism  from 
the  courts.  In  Titan,  the  Board  reached 
an  opposite  result  with  respect  to 
workers  who  constructed  several 
"modular  units"  that  were  to  be 
transported  to  a  distant  location  where 
they  would  be  assembled  into  a  300-foot 
mobile  service  tower  for  building  and 
ser\'icing  Titan  missiles.  According  to 
the  Operating  Engineers,  the  largest  of 
the  modular  units  was  equivalent  in  size 
to  a  three-story  building.  The  units  were 
originally  constructed  at  a  dedicated 
facility  in  Tongue  Point.  Oregon,  and 
then  transported  by  barge  to  "V'andenberg 
AFB.  which  was  located  approximately 
1.000  miles  away,  where  the  units  were 
finally  assembled.  The  Board  found  that 
the  Tongue  Point  location  did  not 
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satisfy'  the  geographic  prong  of  the  two- 
part  site  of  work,  test  for  covering  off-site 
facilities,  and  thus,  denied  Davis-Bacon 
coverage  to  nearly  400  construction 
workers,  notwithstanding  that  they 
performed  40°'<.  of  the  total  amount  of 
work  called  for  by  the  contract. 

The  Operatmg  Engineers  stated  that 
there  is  no  rational  basis  for  the 
selection  of  one  site  of  work  over 
another  where  substantial  construction 
work  occurs  at  more  than  one  site,  and 
that  the  proposed  change  to  section 
.T  2(U(1)  will  ensure  that  Davis-Bacon 
coverage  applies  to  projects  such  as  the 
Braddock  Lock  and  Dam.  the  Titan 
missile  service  tower,  and  the  ATCO 
housing  unit  project,  where  significant 
portions  of  a  public  work  are 
constructed  at  dedicated  sites  other  than 
where  the  public  work  will  remain 

The  ABC.  AGC.  several  other 
contractor  associations,  individual 
contractors,  the  Oregon  Department  of 
Transportation,  the  Air  Force  and  the 
Armv  Corps  of  Engineers  opposed  this 
proposed  change  to  the  definition  of 
'site  of  the  work."  stating  it  amounts  to 
an  expansion  of  statutory  coverage  and 
would  result  in  vague  standards  for 
coverage  without  objective  criteria  for 
determining  what  constitutes  a 
"significant  portion"  of  the  project  The 
ABC  also  commented  that  the  ' 
Department  has  not  provided  anv 
credible  basis  for  its  assertion  that  this 
proposed  change  will  not  create  a 
"major"  exception  to  the  normal  rule 
limiting  the  site  of  the  work  to  the  place 
wh^■re  the  building  r)r  work  will  rem.un. 
The  ABC  also  expressed  concern  that 
the  new  rule  would  threaten  to  expand 
the  Acts  coverage  to  "many  existing  off- 
site  pre-fabrication  specialty 
contractors." 

The  Air  Force  and  the  Army  Corps  of 
Engineers  expresse(i  concern  that  this 
proposed  change  would  present 
significant  procurement  and 
administrative  problems.  The  Air  Force 
states  that  agencies  would  be  compelled 
in  some  instances  "to  solicit  and  award 
contracts  without  knowing  where  all  of 
the  various  possible  sites  of  "significant 
work'  may  be  located  after  award,  and 
that  some  solicitations  would  require 
"numerous  wage  determinations  to 
cover  all  the  possible  areas'  where  some 
construction  might  occur,  depending 
upon  which  bidder  might  be  awarded 
the  contract.  The  Corps  similarly 
commented  that  "[ajny  effort  on  the  part 
of  the  contracting  agency  to  "guess"  the 
location  of  potential  secondary  sites 
planned  by  potential  bidders  can  not  be 
tairlv  administered." 

After  review  of  the^e  comments,  thi- 
Department  continues  to  be  of  the  view 
that  the  current  site  of  the  work 


definition  does  not  adequately  address 
certain  rare  situatitms  that  warrant 
coverage.  As  many  of  the  comments 
have  demonstrated,  new  construction 
technologies  currently  exist  that  make  it 
practical  and  ectjnomicallv 
advantageous  to  build  major  segments  of 
complex  public  works,  such  as  lock  and 
dam  projects  and  bridges,  at  locations 
some  distance  up-ri\'er  from  the 
locations  where  the  permanent 
structures  will  remain  when  their 
construction  is  completed  Several 
commenters  have  provided  actual 
examples  of  current,  ongoing  projects 
where  payment  (jf  Davis-Bacon  wages 
for  work  performed  at  the  secondary 
locations  is  in  dispute.  These  comments 
have  also  shown  that,  in  such  situations, 
much  of  the  actual  construction  of  the 
public  work  itself  is  performed  at  a 
secondary  site  other  than  where  it  will 
remain  after  construction  is  completed. 
The  existing  regulatory  definition  in 
§5.2(1)(1)  states  that  coverage  is 
"limited  to  the  physical  place  or  places 
where  construction  called  tor  in  the 
contract  will  remain  •    *    »  and  other 
adjacent  or  nearby  property.  "  As  the 
Operating  Engintiers  demonstrated  with 
reference  to  past  Wage  Appeals  Board 
cases,  literal  application  of  the  current 
regulatory  language  can  result  in  the 
exclusion  from  coverage  construction  at 
a  location  some  distance  from  the  final 
resting  place  of  a  project,  even  if  a 
significant  portion  of  the  project  is 
actually  constructed  at  that  location. 
The  Department  does  not  believe  such 
a  result  to  he  consistent  with  either  the 
language  or  intent  of  the  Davi.s-Bacon 
Act. 

The  Department  does  not  believe  that 
this  change  constitutes  an  expansion  of 
statutory  coverage  beyond  the 
geographical  requirement  "directly 
upon  the  site  of  the  wcjrk,""  as  several 
commenters  have  alleged.  As  the  court 
in  (Aivftt  stated.  "The  statutory  phrase 
emplovtHl  directly  on  the  site  of  the 
work"  means  that  only  employees 
working  directly  on  the  physical  site  of 
the  public  work  under  construction 
have  to  be  paid  prevailing  wages   "  101 
F.  id  at  1115  The  Department  believes 
that  when  a  significant  portion  of  a 
project,  like  the  :?00-foot  fl(jating 
structures  that  comprise  the  Braddock 
Lock  and  Dam.  the  three-story  Titan 
missile  service  tower  modules,  or  the 
405  Adak  housing  units,  is  constructed 
at  a  secondarv  location,  such  location  is. 
in  actuality,  the  physical  site  of  the 
public  work  being  constructed.  Or,  as 
the  Operating  Engineers  succinctly 
stated,  "it  is  the  covered  construction 
project   "  Therefore,  the  Department 
concludes  that  a  location  established 
specifically  for  the  purpose  of 


constructing  a  significant  portion  of  a 
"public  building  or  public  work'"  is 
reasonably  viewed  as  an  independent 
'"site  of  the  work"  within  the  meaning 
of  the  Davis-Bacon  Act  and  that 
employees  performing  construction 
work  at  such  a  location  should  receive 
prevailing  wages,  regardless  of  the 
distance  between  the  location  of  their 
construction  site  and  the  final  resting 
place  of  the  project. 

The  Department  emphasizes  that  it 
does  not  intend  that  this  change  to  the 
definition  of  the  site  of  the  work  will 
create  a  major  exception  to  the  normal 
rule  limiting  the  site  of  the  work  to  the 
place  where  the  building  or  work  will 
remain  when  the  construction  is 
completed.  Ordinary  commercial 
fabrication  plants,  such  as  plants  that 
manufacture  prefabricated  housing 
components,  would  not  be  covered  by 
this  amendment  because  they  are  not 
"established  specifically  for  the 
performance  of  the  contract  or  project." 
Furthermore,  ordinary  material  supply 
sites,  even  if  dedicated  to  the  project, 
would  not  involve  the  construction  of  a 
"significant  portion"  of  the  building  or 
work  being  constructed  pursuant  to  the 
government  contract.  This  definitional 
change  is  designed  to  apply  Davis- 
Bacon  coverage  only  to  locations  where 
such  a  large  amount  of  construction  is 
taking  place  that  it  is  fair  and  reasonable 
to  view  such  location  as  a  site  where  the 
public  building  or  work  is  being 
constructed.  In  the  past,  the  Wage 
Appeals  Board  has  termed  such  a 
situation  an  "'anomaly.  "  but  the 
Department  has  treated  such  anomalous 
situations  with  inconsistent  results 
under  the  current  regulations  (ATCO 
and  Titan).  It  is  the  Department's 
intention  in  this  rulemaking  to  require 
in  the  future  that  workers  who  construct 
significant  portions  of  a  federal  or 
federally-assisted  project  at  a  location 
other  than  where  the  project  will  finally 
remain,  will  receive  prevailing  wages  as 
Congress  intended  when  it  enacted  the 
Davis-Bacon  and  related  Acts. 

Following  review  of  the  comments, 
the  Department  continues  to  be  of  the 
view  that  it  is  rare  for  projects  to  be 
built  in  this  manner.  VVhile  LILIN'A  in 
particular  has  described  various  types  of 
structures  that  can  be  buih  at  one 
location  and  then  transported  to 
another,  the  commenters,  as  a  whole, 
have  identified  only  two  ongoing  lock 
and  dam  projects  (Braddock  and 
Olmsted)  as  examples  of  projects  that 
could  fall  within  the  criteria  of  this 
amendment.  Additionally,  the 
Department  is  aware  of  only  two 
administrative  cases  considered  by  the 
Department's  Wage  Appeals  Board  or 
Administrative  Review  Board  where  a 
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significant  portion  of  a  project  was 
constructed  at  a  location  established 
specifically  for  the  project  before  being 
transported  to  another  location  for 
installation  [ATCO  and  Titan]. 

Witli  respect  to  the  comments  urging 
the  Department  to  specifically  define 
the  terms  "significant  portion,"  we 
believe  that  it  is  both  unnecessary  and 
unwise  to  do  so.  We  think  that  a  precise 
definition  would  be  unwise  because  the 
size  and  nature  of  the  project  will 
dictate  what  constitutes  a  "significant 
portion"  under  this  provision.  We 
believe  such  a  definition  to  be 
unnecessary  because,  in  those  rare 
situations  where  projects  are 
constructed  in  this  manner,  application 
of  this  provision  should  normally  be 
obvious.  However,  if  the  agency  is 
unable  to  determine  whether  this 
provision  should  apply,  we  anticipate 
that  any  question  would  typically  arise 
early  in  the  procurement  process  so  that 
advice  could  be  obtained  &"om  the 
Department  of  Labor  in  a  timely 
manner. 

We  appreciate  the  concerns  raised  by 
the  contracting  agencies  since  some 
changes  in  their  procedures  may  be 
necessary.  However,  since  these  projects 
will  likely  be  rare,  the  Department  does 
not  anticipate  that  this  amendment  will 
place  any  significant  additional  burden 
on  the  contracting  agencies  with  respect 
to  their  procurement  practices.  The 
Department  recognizes  that  contracting 
agencies  will  need  a  mechanism  to 
ascertain  in  advance  the  locations  where 
potential  bidders  would  build  the 
project  so  that  wage  determinations  may 
be  obtained  for  each  location.  The 
Department  believes  these  mechanisms 
are  best  developed  through  the  agencies" 
procurement  regulations.  The 
Department  points  out  that  most  wage 
determinations  are  published  and 
widely  available.  The  Department  is  of 
the  view  that,  in  most  instances  where 
a  significant  portion  of  a  major  project 
is  to  be  constructed  at  a  secondary  site, 
the  possible  locations  of  the 
construction  sites  would  be  limited  as  a 
practical  matter,  and  therefore,  it  would 
not  be  onerous  for  the  contracting 
agency  to  include  a  wage  determination 
covering  the  possible  construction 
locations  when  soliciting  bids  for  the 
project.  One  option  may  be  the  two-step 
process  utilized  under  the  McNamara- 
O'Hara  Service  Contract  Act,  See  29 
CFR  4.54(b), 


B.  Coverage  of  Transportation — §  5.2(j) 

1 .  Limiting  Coverage  of  Off-Site 
Transportation  of  Materials.  Supplies. 
Tools,  etc..  to  Transportation  Between 
the  Construction  Work  Site  and  a 
Dedicated  Facility  Located  "Adjacent  or 
Virtually  Adjacent"  to  the  Construction 
Site 

The  Building  Trades,  LIUNA  and  the 
Teamsters  oppose  this  amendment, 
urging  the  Department  to  reinstate  or 
repromulgate  the  definition  of 
"construction,  prosecution,  completion, 
or  repair"  that  was  withdrawn  in  1992. 
which  included  transportation  of 
materials  and  supplies  by  laborers  and 
mechanics  employed  by  contractors  and 
subcontractors  covered  by  the  Davis- 
Bacon  and  related  Acts.  These 
commenters  maintained  -that  the 
Department's  revision  of  section  5.2(j)  in 
response  to  Midway  to  limit  coverage  of 
off-site  transportation  to  that  occurring 
between  the  actual  construction  site  and 
dedicated,  nearby  facilities  was 
unnecessary.  In  their  view,  Midway  did 
not  address  the  question  of  whether  the 
regulatory  definition  of  "construction," 
in  effect  at  that  time,  could  validly  be 
applied  to  truck  drivers  hauling  off-site 
to  and  from  projects  covered  by  the  so- 
called  "related  Acts."  which  require  the 
payment  of  Davis-Bacon  prevailing 
wages  on  federally-assisted  projects. 
They  note  that  the  related  Acts  generally 
do  not  contain  the  "site  of  the  work  " 
language  relied  upon  by  the  court  in 
Midway.  They  believe  that  the 
Department  should  in  each  case  look  to 
the  particular  statute  applicable  to  the 
project  to  determine  whether  it  contains 
a  site-of-work  limitation  that  would 
preclude  coverage  of  off-site  truck 
driving  activities. 

This  request  in  effect  asks  the 
Department  to  apply  different  standards 
for  prevailing  wage  coverage  to  projects 
subject  to  the  Davis-Bacon  Act  from 
those  applicable  to  the  related  Acts.  The 
Department  believes  that  such  a  result 
would  run  contrary  to  the  spirit  and 
intent  of  Reorganization  Plan  No.  14  of 
1950,  which  authorizes  the  Secretary  of 
Labor  to  "prescribe  appropriate 
standards,  regulations,  and  procedures" 
in  order  to  "assure  consistent  and 
effective  enforcement '  of  the  labor 
standards  provisions  of  the  Davis-Bacon 
Act  and  the  related  Acts.  Coverage 
standards  that  would  differ  for  the  same 
type  of  work  depending  upon  the 
applicable  statute  would  likely  result  in 
confusion  in  the  construction  industry 
among  both  contractors  and  contracting 
agencies  and  likely  would  lead  to  labor 
dissatisfaction  and  disputes. 
Furthermore,  the  Sixth  Circuit  rejected 
the  notion  that  different  coverage 


standards  might  be  applied  to  related 
Act  projects,  when  it  concluded  that  the 
Federal-Aid  Highways  Act,  a  Davis- 
Bacon  related  Act,  "incorporates  from 
the  Davis-Bacon  Act  not  only  its  method 
of  determining  prevailing  wage  rates  but 
also  its  method  of  determining 
prevailing  wage  coverage.  In  other 
words,  if  29  CFR  5.2(1)  is  inconsistent 
with  the  Davis-Bacon  Act  it  must  also  be 
inconsistent  with  the  Federal-Aid 
Highways  Act."  Cavett,  101  F.3d  at 
1116.  An  exception  would  of  course 
exist  if  the  language  and/or  clear 
legislative  history-  of  a  particular  Davis- 
Bacon  related  Act  reflected  clear 
congressional  intent  that  a  different 
coverage  standard  be  applied.  See.  e.g.. 
the  United  States  Housing  Act  of  1937: 
the  Housing  Act  of  1949;  and  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996. 

The  AGC  and  the  ABC  oppose  the 
proposed  amendment  to  section  5.2(j). 
contending  that  the  regulation  should 
instead  be  amended  to  "exempt" 
delivery  truck  drivers  from  Davis-Bacon 
coverage  while  engaged  in  hauling 
activities,  regardless  of  who  employs 
them  and  how  much  time  thev  spend 
on-site.  The  AGC,  the  ABC,  the 
Wisconsin  Transportation  Builders 
Association  and  the  American  Road  & 
Transportation  Builders  Association 
also  object  to  the  Department's 
statement  in  the  NPRM  that  "truck 
drivers  employed  by  construction 
contractors  and  subcontractors  must  be 
paid  at  least  the  rate  required  by  the 
Davis-Bacon  Act  for  any  time  spent  on- 
site  which  is  more  than  de  minimis."  65 
FR  57272.  The  AGC  states  that  the  "de 
minimis"  threshold  is  "subjective, 
vague  and  ambiguous,"  but  assuming 
such  a  threshold  is  appropriate,  50 
percent  would  be  the  proper  standard, 
i.e.,  only  where  the  employee  spends 
more  than  50  percent  of  his  or  her  total 
time  in  a  workweek  performing  work  as 
a  laborer  or  mechanic  on-site  should  the 
worker  be  compensated  at  prevailing 
wage  rates. 

The  Department  disagrees  that 
Midway  exempts  all  material  delivery 
truck  drivers  regardless  of  how  much 
time  they  spend  on  the  site  of  the  work. 
Clearly,  truck  drivers  who  haul 
materials  or  supplies  from  one  location 
on  the  site  of  the  work  to  another 
location  on  the  site  of  the  work  are 
"mechanics  and  laborers  employed 
directly  upon  the  site  of  the  work,"  and 
therefore,  entitled  to  prevailing  wages. 
Likewise,  truck  drivers  who  haul 
materials  or  supplies  from  a  dedicated 
facility  that  is  adjacent  or  virtually 
adjacent  to  the  site  of  the  work  pursuant 
to  amended  section  5.2(1)  are  employed 
on  the  site  of  the  work  within  the 
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meaning  of  the  Davis-Bacon  Act  and  are 
entitled  to  prevailing  wages  for  all  of 
their  time  spent  performing  such 
activities. 

It  is  also  the  Department's  position,  as 
stated  in  the  NPRNl,  that  truck  drivers 
employed  by  construction  contractors 
and  subcontractors  must  be  paid  at  least 
Davis-Bacon  rates  for  any  time  spent  on- 
site  which  is  more  than  de  minimis.  It 
must  be  noted  that  this  is  not  a 
regulatorv'  change,  nor  is  it  a  subject  of 
this  rulemaking.  However,  the 
Department  will  provide  some 
discussion  on  this  issue  in  order  to 
provide  some  clarification  as  to  its 
position. 

In  the  wake  of  Midway  and  the 
corresponding  change  to  our 
regulations,  the  Department  no  longer 
asserts  coverage  for  time  spent  off-site 
by  material  deliven'  truck  drivers. 
.U/dway  determined  that  material 
deliver.'  truck  drivers  are  not  covered 
because  their  work  is  not  performed  on 
the  site  of  the  work,  not  because  of  the 
type  of  work  they  perform.  The  court 
held  "that  the  Act  covers  only 
mechanics  and  laborers  who  work  on 
the  site  of  the  federally-funded  public 
building  or  public  work,  not  mechanics 
and  laborers  employed  off-site,  such  as 
suppliers,  materialmen,  and  material 
deliver}'  truckdrivers.  regardless  of  their 
employer."  932  F.2d  992  (emphasis 
added).  Thus,  A/ydway  provided 
material  deliven,'  truck  drivers  no 
blanket  e.xception  to  Davis-Bacon 
coverage,  as  some  commenters  seem  to 
suggest. 

Giving  the  Act  a  literal  reading,  as  the 
courts  have  done  in  Midway,  Ball,  and 
Cavett.  all  laborers  and  mechanics, 
including  material  deliverv'  truck 
drivers,  are  entitled  to  prevailing  wages 
for  anytime  spent  "directly  upon  the 
site  of  the  work."  The  A/ic/vvay  court 
noted  that  the  Midway  truck  drivers 
came  on-site  for  only  ten  minutes  at  a 
time  to  drop  off  their  deliveries  and  that 
the  time  spent  "directly  upon  the  site  of 
the  work"  constituted  only  ten  percent 
of  their  workday,  but  that  no  one  had 
argued  in  the  case  that  the  truckdrivers 
were  covered  only  during  that  brief 
time.  Our  reading  of  Midway  does  not 
preclude  coverage  for  time  spent  on  the 
site  of  the  work  no  matter  how  brief. 
However,  as  a  practical  matter,  since 
generally  the  great  bulk  of  the  time 
spent  by  material  truck  drivers  is  off-site 
beyond  the  scope  of  Davis-Bacon 
coverage,  while  the  time  spent  on-site  is 
relatively  brief,  the  Department  chooses 
to  use  a  rule  of  reason  and  will  not 
apply  the  Acts  prevailing  wage 
requirements  with  respect  to  the  amount 
of  time  spent  on-site,  unless  it  is  more 
than  "de  minimis."  Pursuant  to  this 


policy,  the  Department  does  not  assert 
coverage  for  material  deliverv 
truckdrivers  who  come  onto  the  site  of 
the  work  for  only  a  few  minutes  at  a 
time  merely  to  drop  off  construction 
materials. 

2.  Covering  Transportation  of  Portions 
of  the  Building  or  Work  Between  a 
Secondary  {;overed  Construction  Site 
and  the  Site  Where  the  Building  or 
Work  Will  Remain  When  It  Is 
Completed 

The  Department  received  only  a  few 
comments  in  connection  with  this 
proposed  c:hange.  The  ABC  stated  that 
"the  Department  has  no  authority  to 
extend  the  Acts  coverage  to  the  nation's 
highways  or  rivers  for  the  action  of 
transporting  items  of  any  kind  to  or 
from  a  construction  site,  or  between 
sites  of  any  kind."  The  ABC  further 
stated  that  the  Department's  explanation 
that  the  site  of  the  work  is  "literally 
moving"  between  the  two  work  sites  is 
"completely  unsupported  and  contrarv' 
to  law."  The  American  Road  & 
Transportation  Builders  Association 
objected  to  this  provision  on  the 
grounds  that  it  will  increase 
transportation  costs.  The  Army  Corps  of 
Engineers  stated  that  "moving  sites  of 
work  "  is  an  impractical  concept  because 
multiple  wage  determinations  might 
have  to  be  issued  in  cases  where  the 
project  was  transported  across  more 
than  one  wage  determination  area.  The 
Foundations  for  Fair  Contracting 
favored  this  proposal. 

The  Department  does  not  anticipate 
that  this  proposed  change  will  have  a 
substantial  impact  since  the  Department 
believes  that  the  instances  where 
substantial  amounts  of  construction  are 
performed  at  one  location  and  then 
transported  to  another  location  for  final 
installation  are  rare.  Thus,  the 
Department  believes  that  this  type  of 
transportation  activity  will  occur  rarely. 
The  Department  nonetheless  continues 
to  believe  that  workers  who  are  engaged 
in  transporting  a  significant  portion  of 
the  building  or  work  between  covered 
sites,  as  contemplated  in  §5.2(1)(1).  are 
"employed  directly  upon  the  site  of  the 
work.  "  and  therefore,  are  entitled  to 
prevailing  wages,  provided  they  are 
"laborers  and  mechanics  "  under  the 
Act.  However,  not  included  in  such 
coverage  would  be  the  separate 
transportation  of  materials  and  supplies 
between  the  two  covered  "sites  of  the 
work  "  With  respect  to  the  Corps' 
concern  that  multiple  wage 
determinations  might  apply  in  some 
instances,  the  Department  has  made  an 
administrative  determination  that  when 
faced  with  the  prospect  that 
transportation  will  take  place  in  more 


than  one  wage  determination  area,  the 
applicable  wage  determination  will  be 
the  wage  determination  for  the  area  in 
which  the  construction  will  remain 
when  completed  and  will  apply  to  all 
bidders,  regardless  of  where  they 
propose  to  construct  significant  portions 
of  the  project. 

rV.  Executive  Order  12866;  Small 
Business  Regulatory  Enforcement 
Fairness  Act;  Unfunded  Mandates 
Reform  Act 

No  comments  were  received  on  the 
Department's  initial  determinations 
under  this  section  that  the  proposed 
rule  was  neither  a  "significant 
regulator^'  action"  within  the  meaning 
of  section  3(f)  of  Executive  Order  12866, 
nor  a  "major  rule"  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  and  that  this 
rulemaking  is  not  subject  to  the 
Unfunded  Mandates  Reform  Act  of 
1995,  Because  of  the  interests  expressed 
by  some  of  the  contracting  agencies,  the 
final  rule  is  nonetheless  being  treated  as 
a  significant  rule.  However,  the  rule  is 
not  economically  significant  and  does 
not  require  preparation  of  a  full 
regulatory  impact  analysis.  The  rule  is 
not  expected  to  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  section  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  The  modifications  to 
regulatory  language  in  this  final  rule 
limit  coverage  of  off-site  material  and 
supply  work  from  Davis-Bacon 
prevailing  wage  requirements  as  a  result 
of  appellate  court  rulings.  In  addition, 
the  final  rule  makes  only  a  limited 
amendment  to  the  site  of  the  work 
definition  to  address  an  issue  not 
contemplated  under  the  current 
regulatory  language — those  instances 
where  significant  portions  of  buildings 
or  works  may  be  constructed  at 
secondary'  sites  which  are  not  in  the 
vicinity  of  the  project's  final  resting 
place.  It  is  believed  that  such  instances 
will  be  rare,  and  that  any  increased 
costs  which  may  arise  on  such  projects 
would  be  offset  by  the  savings  resulting 
from  the  other  changes  that  limit 
coverage. 

The  Department  also  concludes  that 
the  rule  is  not  a  "major  rule"  requiring 
approval  by  the  Congress  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.'S.C.  801  et 
seq.].  The  Department  continues  to  be  of 
the  view  that  the  rule  will  not  likely 
result  in  (1)  an  annual  effect  on  the 
economy  of  SlOO  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
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consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  this  rule 
does  not  include  any  federal  mandate 
that  may  result  in  excess  of  $100  million 
in  expenditures  by  state,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector.  Furthermore,  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act.  2  U.S.C.  1532.  do  not  apply 
here  because  the  rule  does  not  include 
a  Federal  mandate.  The  term  Federal 
mandate  is  defined  to  include  either  a 
Federal  intergovernmental  mandate  or  a 
Federal  private  sector  mandate.  2  U.S.C. 
658(6).  Except  in  limited  circumstances 
not  applicable  here,  those  terms  do  not 
include  an  enforceable  duty  which  is  a 
duty  arising  from  participation  in  a 
voluntary  program.  2  U.S.C.  658(7)(A). 
A  decision  by  a  contractor  to  bid  on 
federal  and  federally  assisted 
construction  contracts  is  purely 
voluntary-  in  nature,  and  the  contractor's 
duty  to  meet  Davis-Bacon  Act 
requirements  arises  from  participation 
in  a  voluntary-  federal  program. 

V.  Executive  Order  13132  (Federalism) 

The  Department  has  reviewed  this 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism,  and  has 
determined  that  it  does  not  have 
federalism  implications.  The  rule  does 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

VI.  Regulatory  Flexibility  Analysis 

The  Department  has  determined  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory^ 
Flexibility  Act.  This  rule  will  primarily 
implement  modifications  resulting  from 
court  decisions  interpreting  statutory 
language,  which  would  reduce  the 
coverage  of  Davis-Bacon  prevailing 
wage  requirements  as  applied  to 
construction  contractors  and 
subcontractors,  both  large  and  small,  on 
DBRA  covered  contracts.  In  addition, 
the  rule  will  make  a  limited  amendment 
to  the  site  of  the  work  definition  to 
address  an  issue  not  contemplated 
under  the  current  regulator}'  language — 
those  instances  where  significant 


portions  of  buildings  or  works  may  be 
constructed  at  secondar>'  sites  which  are 
not  in  the  vicinity  of  the  project's  final 
resting  place.  The  Department  believes 
that  such  instances  will  be  rare,  and  that 
any  increased  costs  which  may  arise  on 
such  projects  would  be  offset  by  the 
savings  due  to  the  other  limitations  on 
coverage  provided  by  the  rule.  The 
Department  of  Labor  has  certified  to  this 
effect  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 
Notwithstanding  the  above,  the 
Department  prepared  and  published  a 
Regulatory'  Flexibility  Analysis  in  the 
NPRM.  After  reviewing  comments  on 
the  proposed  rule,  the  Department  has 
prepared  the  following  final  regulatory' 
fiexibility  analysis  regarding  this  rule: 

(II  The  Need  for  and  Objectives  of  the 
Rule 

The  Department  is  promulgating  this 
new  rule  to  clarify  the  regulator}' 
requirements  concerning  the  Davis- 
Bacon  Act's  site  of  the  work  language  in 
view  of  three  appellate  court  decisions. 
These  decisions  concluded  that  the 
Department's  application  of  its 
regulations  to  cover  certain  activities 
related  to  off-site  facilities  dedicated  to 
the  project  was  at  odds  with  the  Davis- 
Bacon  Act  language  that  limits  coverage 
to  workers  employed  "directly  upon  the 
site  of  the  work."  This  amendment  to 
the  Department's  regulations  is  therefore 
necessary  to  bring  the  Department's 
regulatory  definitions  of  the  statutory 
terms  construction,  prosecution, 
completion,  and  repair  at  29  CFR  5.2(j). 
and  site  of  the  work  at  29  CFR  5.2(1)  into 
conformity  with  these  court  decisions. 

The  Department  is  also  issuing  this 
new  rule  in  order  to  address  situations 
that  were  not  contemplated  when  the 
current  regulations  concerning  site  of 
the  work  were  promulgated.  The  revised 
regulations  make  clear  that  the  Davis- 
Bacon  Act's  scope  of  coverage  includes 
work  performed  at  locations  established 
specifically  for  the  purpose  of 
constructing  a  significant  portion  of  a 
building  or  work,  as  well  as 
transportation  of  portions  of  the 
building  or  work  to  and  from  the 
project's  final  resting  place.  These 
regulatory  changes  are  necessitated  by 
the  development  of  new  construction 
technologies,  whereby  major  segments 
of  a  project  can  be  constructed  at 
locations  some  distance  from  where  the 
permanent  sU-ucture(s)  will  remain  after 
construction  is  completed. 


(21  Summary  of  Significant  Issues 
Raised  bv  the  Public  Comments  in 
Response  to  the  Initial  Regulatory 
Flexibility  Analysis 

None  of  the  commenters  raised  any 
issues  specifically  related  to  the 
Department's  Initial  Regulatory 
Flexibility  Analysis.  Some  commenters 
expressed  concerns  that  the 
Departments  proposal  to  covei  work 
performed  at  locations  established 
specifically  for  the  purpose  of 
constructing  a  significant  portion  of  a 
building  or  work,  as  well  as 
transportation  of  portions  of  the 
building  or  work  to  and  from  the 
project's  final  resting  place,  would 
result  in  an  expansion  of  Davis-Bacon 
coverage  and  an  increase  in  costs.  The 
Department  has  responded  to  these 
concerns  by  explaining  that  the  number 
of  projects  affected  by  this  change 
would  be  very  li.mited  and  that  the 
prevailing  wage  implications  would  not 
be  substantial,  especially  with  regard  to 
the  transportation  activities  attendant  to 
these  types  of  projects. 

(3i  Number  of  Small  Entities  Covered 
Under  the  Rule 

Size  standards  for  the  construction 
industry  are  established  by  the  Small 
Business  Administration  (SBA),  and  are 
expressed  in  millions  of  dollars  of 
annual  receipts  for  affected  entities,  i.e.. 
Major  Croup  15.  Building 
Construction — General  (Contractors  and 
Operative  Builders.  Si 7  million;  Major 
Group  16,  Heavy  Construction  (non- 
building).  Si  7  million;  and  Major  Group 
17.  Special  Trade  Contractt)rs.  S7 
million.  The  overwhelming  majority  of 
construction  establishments  would  have 
annual  receipts  under  these  levels. 
According  to  the  Census.  9H.7  percent  of 
these  establishments  have  annual 
receipts  under  .SlO  million.  Therefore, 
for  the  purpose  of  this  analysis,  it  is 
assumed  that  virtually  all 
establishments  potentially  affected  by 
this  rule  would  meet  the  applicable 
criteria  used  by  the  SBA  to  define  small 
businesses  in  the  construction  industry. 

141  Reporting.  Recordkeepmg.  and  Other 
Compliance  Requirements  ol  the  Rule 

There  are  no  additional  reporting  or 
recording  requirements  for  contractors 
under  this  rule.  There  may  he  rare 
instances  where,  pursuant  to  the  new 
rule,  contractors,  including  small 
entities,  engaged  in  the  construction  ot 
a  significant  portion  of  a  Davis-Bacon 
project  at  a  secondary  site  specifically 
established  for  such  purpose,  would  be 
required  to  comply  with  Davis-Bacon 
wage  and  rec;ordkeeping  requirements 
with  respect  to  certain  laborers  and 
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riu'chdnics  in  circ.umstancf^  rmt 
rt^(]uire(i  under  the  currpnt  rcyiilcitinn- 

151  Description  of  the  Steps  Taken  To 
\finimize  the  Significant  Econnmic 
Impact  on  Small  Entities  Consistent 
With  the  Objective  nf  the  [lavis-Bacon 
and  Related  Acts 

As  stated  above,  the  Departnu'nt  h.is 
determined  that  this  rule  will  nut  have 
a  significant  econnmic.  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  RegulatnrN 
Flexibilit\'  Act.  Furthermore,  an 
alternative  standard  for  small  entities 
would  not  be  feasible 

V'll.  Document  Preparation 

This  document  was  prepared  under 
the  direction  of  [ohn  R.  Fraser.  Deputv 
.■\dministrator,  Wage  and  Hour  Division. 
Employment  Standards  .Administration. 
US,  Department  of  Labor 

List  of  Subjects  in  29  CFR  Part  5 

.Administrative  practice  and 
procedure.  Government  contracts. 
Investigations.  Labor.  Minimum  wages. 
Penalties.  Recordkeeping  requirements. 
Reporting  requirements.  Wages. 

For  the  reasons  set  out  in  the 
preamble.  Title  29,  Part  5,  is  amended 
as  follows: 

PART  5— LABOR  STANDARDS 
PROVISIONS  APPLICABLE  TO 
CONTRACTS  COVERING  FEDERALLY 
FINANCED  AND  ASSISTED 
CONSTRUCTION  (ALSO  LABOR 
STANDARDS  PROVISIONS 
APPLICABLE  TO  N0NC0NSTRUCT10N 
CONTRACTS  SUBJECT  TO  THE 
CONTRACT  WORK  HOURS  AND 
SAFETY  STANDARDS  ACT) 

1   The  authorit\'  citation  for  part  5  is 
revised  to  read  as  follows: 

.Authority:  40  U.S.C.  276a-276a-7;  40 
I    S.C   i7f)(  .  40  V.S  C.  .327-332; 
Reorganization  Plan  No.  14  of  1950,  5  U.S.C. 
.Appendix;  5  U.S.C.  301;  29  U.S.C.  2,59;  and 
the  statutes  listed  in  S  3, 1(a)  of  this  part, 

2,  Section  ,5,2  is  amended  bv  revising 
paragraphs  (j)  and  (1)  to  read  as  follo'.vs 

§5.2     Definitions. 

«  •  »  «  ♦ 

III  The  terms  construction, 
prosecution,  completion,  or  repair  mean 

the  following: 


(1 1  .All  tvpes  of  work  done  on  a 
p.irtK  uhir  building  or  work  at  the  site 
thereof,  including  work  at  a  facilitv 
whii  h  IS  dt'enied  a  part  of  the  site  of  the 
work  within  the  meaning  of  (paragraph 
(1)  of  this  section  bv  laborers  and 
mei  hanics  emploved  bv  a  construction 
contrac  tor  or  ( onstruction  subcontractor 
(or,  under  the  United  States  Housing 
Act  of  1937;  the  Housing  Act  of  1949; 
and  the  Native  .American  Housing 
Assistance  and  Self-Determination  Act 
nf  1996,  all  work  done  in  the 
construction  or  development  of  the 
project),  including  without  limitation — 

(i)  .Altering,  remodeling,  installation 
(where  appropriate)  on  the  site  of  the 
work  of  items  fabricated  off-site; 
(ii)  Painting  and  decorating; 
(iii)  Manufacturing  or  furnishing  of 
materials,  articles,  supplies  or 
equipment  on  the  site  of  the  building  or 
work  (or.  under  the  United  States 
Housing  .Act  of  1937;  the  Housing  Act 
of  1949;  and  the  Native  American 
Housing  .Assistance  and  Self- 
Determination  Act  of  1996  in  the 
construction  or  development  of  the 
project); 

(iv)(A)  Transportation  between  the 
site  of  the  work  within  the  meaning  of 
paragraph  (1)(1)  of  this  section  and  a 
facilitv  which  is  dedicated  to  the 
( (instructiim  of  the  building  or  work  and 
deemed  a  part  of  the  site  of  the  work 
within  the  meaning  of  paragraph  (1)(2) 
of  this  sec:tion;  and 

(B)  Transportation  of  portion(s)  of  the 
building  or  work  between  a  site  where 
a  signific;ant  portion  of  such  building  or 
work  IS  c:onstructed.  which  is  a  part  of 
the  site  of  the  work  within  the  meaning 
of  paragraph  (1)(1)  of  this  section,  and 
the  phvsical  place  or  places  where  the 
building  or  work  will  remain. 

(2)  K\c(>pt  for  laborers  and  mechanics 
emploved  in  the  construction  or 
dtnclopment  of  the  project  under  the 
United  States  Housing  Act  of  1937;  the 
Housing  .Act  of  1949:  and  the  Native 
.American  Housing  .Assistance  and  Self- 
Determination  .Act  of  1996.  and  except 
.is  provided  in  paragraph  (j)(l)(iv)(A)  of 
tlii->  -.ec  tion,  the  transportation  of 
materials  or  supplies  to  or  from  the  site 
of  the  W{irk  t)\  emplovees  of  the 
(  I  iiistriK  tiiin  I  ontractor  or  a 
1. iin>tru(  tiiiii  subcontractor  is  not 
"cuiistruction,  prcjsecution.  completion. 


or  repair"  (see  Building  and 
Construction  Trades  Department,  AFL- 
CIO  V,  United  States  Department  of 
Labor  Wage  Appeals  Board  (Midway 
Excavators.  Inc  I.  932  F.2d  985  (D,C,  Cir, 
1991)), 
***** 

(1)  The  term  site  of  the  work  is  defined 
as  follows: 

( 1 )  The  site  of  the  work  is  the  phvsical 
place  or  places  where  the  building  or 
work  called  for  in  the  contract  will 
remain;  and  any  other  site  where  a 
significant  portion  of  the  building  or 
work  is  constructed,  provided  that  such 
site  is  established  specifically  for  the 
performance  of  the  contract  or  project: 

(2)  Except  as  provided  in  paragraph 
(1)(3)  of  this  section,  job  headquarters, 
tool  yards,  batch  plants,  borrow  pits, 
etc,  are  part  of  the  site  of  the  work, 
provided  they  are  dedicated  exclusively, 
or  nearly  so,  to  performance  of  the 
contract  or  project,  and  provided  thev 
are  adjacent  or  virtually  adjacent  to  the 
site  of  the  work  as  defined  in  paragraph 
(1)(1)  of  this  section; 

(3)  Not  included  in  the  site  of  the 
work  are  permanent  home  offices, 
branch  plant  establishments,  fabrication 
plants,  tool  yards,  etc,  of  a  contractor  or 
subcontractor  whose  location  and 
continuance  in  operation  are 
determined  wholly  without  regard  to  a 
particular  Federal  or  federally  assisted 
contract  or  project.  In  addition, 
fabrication  plants,  batch  plants,  borrow 
pits,  job  headquarters,  tool  yards,  etc.,  of 
a  commercial  or  material  supplier, 
which  are  established  by  a  supplier  of 
materials  for  the  project  before  opening 
of  bids  and  not  on  the  site  of  the  work 

as  stated  in  paragraph  (1)(1)  of  this 
section,  are  not  included  in  the  site  of 
the  work.  Such  permanent,  previously 
established  facilities  are  not  part  of  the 
site  of  the  work,  even  where  the 
operations  for  a  period  of  time  mav  be 
dedicated  exclusively,  or  nearly  so,  to 
the  performance  of  a  contract. 
***** 

Sigiu'd  in  Washington,  DC  on  this  14lh 
il,n  lit  Ue(  ember,  2000, 

T.  Michael  Kerr, 

AilnDnistmlor.  U'ljye  end  Hour  Dni'^ion 
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CFR  PARTS  AFFECTED  DURING  DECEMBER 


.At  the  end  of  eat  ii  month,  the  Offi 
publishes  separateh  a  List  of  CF^R 
lists  parts  and  sections  affected  1)\ 
the  revision  date  of  each  title 

3  CFR 

Proclamations: 

5030  (See  EO 

13178) 76913 

5928  (See  EO 

13178) 76913 

6425  (See  Proc, 

7383) 76551 

7219  (See  EO 

13178) 76913 

7382 75851,  76348 

7383 76551 

7384 76903 

7385 „. 77495 

7386 78075 

Executive  Orders: 
Apni  17,  1926 

(Revoked  in  part  by 

FLO  7470) 76663 

11888  (See  Proc, 

7383) 76551 

13089  (See  EO 

13178) 76913 

13158 (See  EO 

13178) 76913 

13177 76558 

13178 76913 

13179 77487 

13180 77493 

Administrative  Orders: 

Presidential  Determinations 

No  2001-04 78895 

5  CFR 

213 78077 

315 78077 

531 75153 

532 79305,  79306 

1315 78403 

Proposed  Rules: 

532 79320 

7  CFR 

2     77755 

59 75464 

246 77245,  77769 

723   78405 

773 76115 

774 76115 

929 78079 

984 78081 

989 79307 

1464 78405 

1792 76915 

Proposed  Rules: 

Ch,  1 78994 

15 76115 

15b -....76115 

301 76582 

319 75187 

Ch,  VIII 78994 

930 77323 


(  e  of  the  Federal  Register 
Sections  .effected  (LS.\),  which 
doc  uments  published  since 

1000 76832  77837 

1001 76832  77837 

1005 76832,  77837 

1006 76832,  77837 

1007 76832  77837 

1030 76832  77837 

1032 76832  77837 

1033 76832,  77837 

1124  76832,  77837 

1126  76832.  77837 

1131  76832.  77837 

1135  76832  77837 


8  CFR 

Proposed  Rules: 

208 76121  76588 

214 79320 

9  CFR 

78    75581 

93 78897 

94 77771 

Proposed  Rules: 

1 75635 

381 75187 

424  75187 


10  CFR 

30 

79162 

31   

79162 

32 

79162 

50 

77773 

72 

440 

Proposed 

4  

72 

50 

,75869 
Rules: 

76896 
75869 

79309 

77210 

76480 
76899 
76178 

430 

75196 

1040  

..76480 

11  CFR 

100  76138 

109  76138 

110 76138 

12  CFR 

3 75856 

8 75859 

14    75822 

19  77250 

208  75822.  75856 

225 75856 

325  : 75856 

331  78899 

343 75822 

506  78900 

509  78900 

536 75822 

560  78900 

Proposed  Rules: 

3 76180 
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5  75870  75872 

8  75196 

9  75872 

203 78656 

208 76180 

225 76180 

325 76180 

567 76180 

584 7:-528 

907 :'8994 

908 :'8994 

13CFR 

Proposed  Rules: 

1  1 2  76480 

117 76480 

121 76184 

14  CFR 

25      76147,  77252  79706 

39      75582  75585  75588 

75590  75592  75595  75597 

75599  75601  75603  75605 

75608  75610  75611  75613 

75615  75617  75618  75620 

75624,  75625  76149  77259 

77261  77263  77774  77776 

77778  77780  77782,  77783 

77785  78083  78902  78905 

78913 

71      76150  77282  77497 

7781  1 

73  76151  78915 

95  78916 

97      78085  78086  78089 
Proposed  Rules: 

25  79278  79294 

27  79786 

39      75198  75877  75879 

75881  75883,  75887  76185 

76187  76950  76953  77528 

:'7530  78122  79323 

73  79013 

91  79284 

1250 76460 

1251 76460 

1252 76460 

15  CFR 

736 76561 

744 76561 

801 77282  77812 

806 78919  78920 

902  77450 

930  - 77124 

Proposed  Rules: 

8 76460 

8b  76460 

20  76460 

16  CFR 

0      78407 

23  78738 

300 75154 

303 75154 

17  CFR 

1   77962  77993 

3  77993 

•1   77993 

5   77962 

15  77962 

35 78030 

36  77962 

37  77962 

38  77962 


39  78020 

100  77962 

140 77993 

155 77993 

166 77993 

170 77962 

180  77962 

210  76012 

240      75414  75439  76012 

242         76562 

270        76189 

Proposed  Rules: 

32         77838 

18  CFR 

11  76916 

33  76009 

284 75628  77285 

342 79711 

Proposed  Rules: 

1302 76460 

1 307 76460 

1309    76460 

19  CFR 

12      77813 

113  77813 

132  77816 

162  78091 

163  77813  77816 

171  78091 

V8  77813,  78091 

Proposed  Rules. 

24   78430 

20  CFR 

655  80110 

656  80110 

718  79920 

722  79920 

725  79920 

726  79920 

"2"     79920 

21  CFR 

16   76096 

^3   75158 

101  76096 

115  76096 

172  79718 

179  76096 

510  76924 

514  76924 

556  76930 

558  76924 

660  77497 

876        76930 

Proposed  Rules: 

101  75887 

660  77532 

1271  77838 

1308  77328 

22  CFR 

22   78094 

42  78094  78095 

Proposed  Rules: 

141  76460 

142 76460 

143  76460 

209  76460 

217  76460 

218     76460 

23  CFR 

655  78923 


Proposed  Rules: 

945  77534 

24  CFR 

5  77230 

200  77230 

Proposed  Rules: 

30      76520 

25  CFR 

20  76563 

1000       78688 

Proposed  Rules: 

580 75888 

26  CFR 

1   76932.  79719 

26  79735 

31   76152,  77818 

301  78409 

602        77818 

Proposed  Rules: 

1       76194.79015.79788 

31   76194 

301  79015.  79788 

602   79015 

27  CFR 

4      78095 

9 78097 

28  CFR 

0    78413 

16   75158.  75159 

Proposed  Rules: 

16 75201 

42   76460 

29  CFR 

5  80268 

1625 77438 

1910 76563 

4006 75160,  77429 

4007  75160,  77429 

4011  75164 

4022 75164.  78414 

4044         75165.  78414 
Proposed  Rules: 

31   76460 

32   76460 

1910 76598 

30  CFR 

42   77292 

47   77292 

56   77292 

57   77292 

77   77292 

250  76933 

701  79582 

724  79582 

750  79582 

773  79582 

774  79582 

775  79582 

778  79582 

785  79582 

795  79582 

817   79582 

840  79582 

842  79582 

843  79582 

846  79582 

847  79582 

374  79582 


875 79582 

903 79582 

905 79582 

910  79582 

912  79582 

920 78416 

921  79582 

922 79582 

933 79582 

937 79582 

939 79582 

941 79582 

942 79582 

947  79582 

Proposed  Rules: 

203 78431 

256  78432 

938 76954 

948 75889 

31  CFR 

Ch  V 75629 

1 76009 

29 77500 

32  CFR 

706  '. 79741 

Proposed  Rules: 

311 75897 

33  CFR 

100 76153.  77512.  77513 

117 76154,  76935 

Proposed  Rules: 

97 75201 

117 76956 

165 76195,  77839 

34  CFR 

373 77432 

606 79309 

607 79309 

608 79309 

36  CFR 

800 77698 

Proposed  Rules: 

7  79024 

18 77538 

37  CFR 

1 76756,  78958 

201 77292 

253 75167 

Proposed  Rules: 

201 77330,  78434 

38  CFR 

1  76937 

Proposed  Rules: 

18 76460 

36 76957 

39  CFR 

20      76154,  77076.  77302 
111     75167,  75863,  77515, 
78538.  79311 
Proposed  Rules: 

111 75210 

40  CFR 

9  76708 

52 76567.  76938,  77307, 

77308,  78100,  78416,  78418, 
78961,  78974,  79314.  79743, 


79745,  79750,  79752 

60 75338,  76350,  76378, 

78268 

61  78268 

63  76941,78268 

65 78268 

70  78102,  79314 

81    77308 

82  78977 

141  76708 

142 76708 

180 75168,  75174,76169, 

76171,  78104,  79755,  79762 

271  79769 

300 75179,76945 

799 78746 

Proposed  Rules: 

7 76460 

52 75215,  76197,76958, 

77695,  78434,  78439,  79034, 

79037,  79040,  79789,-  79790, 

79791 

55 77333 

60 79046 

63 76460,  76958 

70  79791 

81  76303,77544 

86 76797 

94 76797 

261  75637,  75897,  77429 

268 75651 

271 79794 

300 75215,  76965 

1048 76797 

1051 76797 

41  CFR 

Proposed  Rules: 

101-6 76460 

101-8 76460 

42  CFR 

Proposed  Rules: 

36 75906 

1001 78124 

43  CFR 

6300 78358 

8560 78358 

Proposed  Rules: 

17 76460 


3000 78440 

3100 78440 

3110 78440 

3120 78440 

3130 78440 

3150 78440 

3195 79325 

3196 79325 

3200 78440 

3220 78440 

3240 78440 

3400 78440 

3470 78440 

3500 78440 

3510 78440 

3520 78440 

3530 78440 

3540 78440 

3550 78440 

3560 78440 

3570 78440 

3580 78440 

3590 78440 

3600 78440 

3610 78440 

3800 78440 

3800 78440 

3830 78440 

3850 78440 

3870 78440 

44  CFR 

64 75632,  78109 

Proposed  Rules: 

7 76460 

67 75908 

45  CFR 

270 75633 

276 75633 

308 77742 

2525 77820 

Proposed  Rules: 

605 76460 

611 76460 

617 76460 

1110 76460 

1151 76460 

1156 76460 

1170 76460 


1203 76460 

1232 76460 

46  CFR 

67 76572 

207 77521 

47  CFR 

1 78989,  79773 

20 78990 

36 78990 

54 78990 

73 76947,  76948,  77318, 

79317,  79318.  79773 

74 79773 

76 76948 

80 77821 

95 77821 

Proposed  Rules: 

0 77545 

1 77545,  78455 

21 78455 

43 75656,  79795 

54 79047 

61 77545.  78455 

63 79795 

69 77545 

73 75221,  75222,  762096. 

76207.  77338.  78455.  79048. 
79049,  79327 

74 78455 

76 78455 

80 76966 

48  CFR 

Ch  1 80266 

9 80256 

14 ". 80256 

15 80256 

31  80256 

52 80256 

212  77827 

215 77829 

217 77831 

219 77831 

225 77827,  77832 

236 77831 

242 77832 

250 77835 

252 77827.  77832 


1504 75863 

1546 79781 

1552 75863.  79781 

Proposed  Rules: 

8 79702 

51 79702 

1842 76600 

1852 76600 

49  CFR 

40 79462 

195 75378 

219 79318 

385 78422 

386 78422 

611 76864 

1002 76174  77319 

Proposed  Rules: 

21 76460 

27 76460 

107 76890 

195 76968 

392 79050 

393 79050 

567  75222 

571     75222  77339.  78461 

574 75222 

575 75222 

50  CFR 

20 76886 

230 75186 

300 75866 

600 77450 

635 75867  77523 

648     76577.  76578.  77450, 

77470,  78993 

679     76175.  76578  77836, 

78110,  78119.  00000 

Proposed  Rules: 

17 76207.  77178,  79192 

216 75230,  77546 

224 79328 

600 75911  75912 

635 76601 

648 75232  75912 

679 78126.  78131 

697 75916 
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REMINDERS 

The  Items  .n  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legai 
significance 


RULES  GOING  INTO 
EFFECT  DECEMBER  20, 
2000 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act    implementation 

Accessibility  guidelines — 

Building  and  facilities    play 
areas    published  '  1-20- 
00 

DEFENSE  DEPARTMENT 
Navy  Department 

Navigation    COLREGS 
compliance  exemptions 

AALC  JEFF  et  ai    published 
12-20-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides,  tolerances  m  food 
animal  feeds,  and  raw 
agricultural  commodities 

CIcmazone    published  12- 
20-00 

Thiamethoxam    published 
12-20-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives 

Polydextrose    published  12- 
20-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Airt)us:  published  11-15-00 

Empresa  Brasileira  de 

Aeronautica    S,A  , 

published  11-15-00 

FokKer    published  11-15-00 

Rolls-Royce  Spey   published 
11-15-00 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Estate  and  gift  taxes 
Generation-skipping  transfer 
tax  issues,  published  12- 
20-00 

Income  taxes 
Recognition  of  gam  on  stock 
or  secunties  distribution, 
published  12-20-00 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 

promotion  order 

Levy  assessments 
automatic  exemptions 
ad|ustment    comments 
due  bv  12  27-00 
published  11-27-00 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Guaranteed  loanmaking 
Domestic  lamb  industry 
adjustment  assistance 
program  set  aside 
comments  due  by  12-29- 
00    published  10-30-00 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Guaranteed  loanmaking 
Domestic  lamb  industry 
ad|ustment  assistance 
program  set  aside 
comments  due  by  12-29- 
00    published  10-30-00 
Telecommunications  standards 
and  specifications 
Materials,  equipment    and 
construction- 
Telecommunications 
system  construction 
contract  and 
specifications 
comments  due  by  12- 
26-00.  published  8-25- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Atlantic  coastal  fisheries 
cooperative 
management — 
American  lobster 
comments  due  by  12- 
26-00:  published  12-5- 
00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  option 
transactions 

Enumerated  agricultural 
commodities   bilateral 
transactions   comments 
due  by  12-28-00: 
published  12-13-00 
DEFENSE  DEPARTMENT 
Air  Force  Department 
WaKe  Island  Code    revision, 
comments  due  by  12-26-00. 
published  10-25-00 


DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR) 

Labor  clauses  application, 
comments  due  by  12-26- 
00   published  10-26-00 
Pnvacy  Act:  implementation, 
comments  due  by  12-26-00, 
published  10-25-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 
Fuels  and  fuel  additives — 
Gasoline  antidumping 
requirements,  American 
Samoa  exemption 
petition,  comments  due 
by  12-29-00:  published 
1 1  -29-00 
Gasoline  antidumping 
requirements.  American 
Samoa  exemption  petition: 
comments  due  by  12-29- 
00,  published  11-29-00 
Strategic  ozone  protection — 
Methyl  bromide,  class  I. 
group  Vl  controlled 
substances  reductions, 
comments  due  by  12- 
28-00.  published  11-28- 
00 
Stratospheric  ozone 
protection — 

Methyl  bromide:  class  I, 
group  VI  controlled 
substances  reductions; 
comments  due  by  12- 
28-00:  published  11-28- 
00 
Air  quality  implementation 
plans,  approval  and 
promulgation:  various 
States: 

Massachusetts,  comments 
due  by  12-27-00: 
published  11-27-00 
Air  quality  implementation 
plans,  approval  and 
promulgation:  vanous 
States:  air  quality  planning 
purposes,  designation  of 
areas 

New  Hampshire:  comments 
due  by  12-29-00: 
published  11-29-00 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

Texas:  comments  due  by 
12-28-00.  published  11- 
28-00 
Air  quality  implementation 
plans.   ,A\approval  and 
promulgation:  vanous 
States:  air  quality  planning 
purposes:  designation  of 
areas 

Michigan:  comments  due  by 
12-26-00.  published  11- 
24-00 
Air  quality  planning  purposes: 
designation  of  areas: 


Washington:  comments  due 
by  12-27-00:  published 
12-12-00 
Hazardous  waste  program 
authorizations: 
Georgia:  comments  due  by 
12-28-00:  published  11- 
28-00 
Hazardous  waste: 
Project  XL  program:  site- 
specific  projects — 
Chambers  Works 
Wastewater  Treatment 
Plant,  Deepwater.  NJ: 
wastewater  treatment 
sludge:  comments  due 
by  12-26-00.  published 
12-4-00 
Radioactive  protection 
programs: 

Transuranic  radioactive 
waste:  Idaho  National 
Engineenng  and 
Environmental  Laboratory, 
comments  due  by  12-28- 
00:  published  11-28-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Competitive  local  exchange 
carriers  access  charge 
reform:  rural  exemption  to 
benchmarked  rates: 
comments  due  by  12-27- 
00:  published  12-12-00 
Radio  stations:  table  of 
assignments: 

Vanous  States:  comments 
due  by  12-26-00: 
published  11-20-00 
Television  broadcasting 
Cable  television  systems — 
Consumer  electronics 
equipment  and  cable 
systems:  compatibility: 
comments  due  by  12- 
26-00:  published  10-27- 
00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Capital:  leverage  and  risk- 
based  capital  and  capital 
adequacy  quidelines,  capital 
maintenance,  residual 
interests,  etc.:  comments 
due  by  12-26-00;  published 
9-27-00 

FEDERAL  RESERVE 
SYSTEM 

Capital;  leverage  and  risk- 
based  capital  and  capital 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc.:  comments 
due  by  12-26-00;  published 
9-27-00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
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Labor  clauses  application; 
comments  due  by  12-26- 
00:  published  10-26-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 

Irradiation  in  production, 

processing,  and  handling 

of  food — 

Ultraviolet  (UV)  irradiation; 
safe  use  to  reduce 
human  pathogens  and 
other  microorganisms  in 
juice  products; 
correction;  comments 
due  by  12-29-00; 
published  12-5-00 

X-radiation  inspection 
limits;  comments  due  by 

I   12-29-00;  published  11- 
29-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  development  block 
grants: 

Job-pirating  activities;  block 
grant  assistance  use 
prohibition;  comments  due 
by  12-26-00;  published 
10-24-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Pennsylvania;  comments 
due  by  12-26-00; 
published  12-8-00 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Precursors  and  essential 
chemicals;  importation  and 
exportation: 

Acetone,  2-butanone  (MEK), 
and  toluene;  comments 
due  by  12-26-00; 
published  10-25-00 
Correction;  comments  due 
I    by  12-26-00;  published 
'     11-13-00 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Security  Act: 
Section  3(40)  collective 
bargaining  agreements — 
Plans  established  or 
maintained;  comments 
due  by  12-26-00; 
published  10-27-00 


Plans  established  or 
maintained; 
administrative  hearing 
procedures;  comments 
due  by  12-26-00; 
published  10-27-00 
Plans  established  or 
maintained;  correction: 
comments  due  by  12- 
26-00;  published  11-17- 
00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Labor  clauses  application; 
comments  due  by  12-26- 
00;  published  10-26-00 
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12-26-00;  published  10- 
27-00 
Airworthiness  directives: 
Aerospatiale;  comments  due 
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12-28-00;  published  11- 
28-00 
Boeing;  comments  due  by 
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published  10-25-00 
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TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Capital:  leverage  and  risk- 
based  capital  and  captial 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc:  comments 
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Board 

RULES 

Electronic  and  information  technology  accessibility 
standards,  8049^-80528 


Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 


Census  Bureau 

NOnCES 

Surveys,  determinations,  etc.: 
Service  industries;  annual,  80417 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  80432-80434 
Submission  for  OMB  review;  comment  request,  80434- 
80437 

Civil  Riglits  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Arkansas,  80417 

Coast  Guard 

NOTICES 

Meetings: 
Chemical  Transportation  Advisory  Committee,  80476 

Commerce  Department 

See  Census  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

See  National  Telecommunications  and  Information 

Administration 
Sep  Patent  and  Trademark  Office 


Commodity  Futures  Trading  Commission 

RULES 

Commodity  Exchange  Act: 

Multilateral  transaction  execution  facilities,  market 

intermediaries,  and  clearing  organizations;  regulatory- 
framework 
Correction,  80497 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request,  80487 

Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Service-Learning  Clearinghouse;  correction. 
80497 

Customs  Service 

RULES 

Customs  bonds: 

Articles  subject  to  exclusion  orders  issued  by 

International  Trade  Commission;  bond  procedures 
Correction,  80497 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  special  rehabilitative  services — 
American  Indians  with  disabilities  vocational 
rehabilitation  service  projects,  80421-80422 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Samsonite  Corp.,  80459 

Sasib  et  al.,  80459-80460 

TRW.  Valve  Division.  80460 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Standard  Forged  Products,  Inc..  et  al.  80456-80459 
NAFTA  transitional  adjustment  assistance: 

Samsonite  Corp..  80460-80461 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Wyoming,  80329-80333 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Avermectin.  80333-80336 
Avermectin  Bl.  80353-80362 
Clomazone.  80336-80343 
Thiamethoxam.  80343-80353 


Printed  on  recycled  paper. 
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PROPOSED  RULES 

Air  pollution  contrnl 

Interstate  nzone  transport  reduction — 

Nitrogen  oxides  budget  trading  program;  Stn  tmn  l_'ti 
petitions;  findings  of  signifiiant  i  ontributmn  and 
rulemaking.  8n398-8t)4()M 
Air  qualitv  implementation  plan>.  approval  and 
promulgation,  vanou-.  States; 
Wyoming'  80:^97 
Air  qualitv  planning  purposes;  designation  ot  areas: 

Idaho.  80397-8(1  j 98 
Public  information  and  confidential  business  intorination. 

withdrawal.  aOJ94-H()^r 
NOTICES 
Meetings; 

Scientific  Counselors  Board  Exec:utivp  Committee,  80429 
Superfund,  response  and  remedial  attions.  proposed 
settlements,  etc. 
Veliscol  Hardeman  C'ountv  Landfill  .Site,  TN  et  al  . 
80429-80430 

Executive  Office  of  the  President 

See  Presidential  Do<  uments 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus.  80300-80301 

Boeing.  80301-80302 
Class  E  airspace.  80302 
PROPOSED  RULES 
Airworthiness  directives; 

Boeing.  80388-80392 

Saab.  80392-80394 
NOTICES 
Airport  noise  i;ompatibilitv  program 

Burbank-Glendale-Pasadena  Airport.  (  ;A    8047H-H0478 

Ldnai  Airport.  HI.  804 78-804 :'9 

Noise  e.xposure  map — 

Hilo  Internatiimal  Airport    HI,  80480 
Tampa  International  Airport,  FL.  8()4:'9-8048() 
Meetings; 

Air  Traffic  k  Procedures  AdviMirv  (jimmittee.  80480- 
80481 
Passenger  facihtv  charges,  appluations.  etc 

Brainerd-Crow  Wing  Countv  Regional  Airport.  MN.  80481 

Central  Nebraska  Regional  Airport.  NK.  804HI-80482 

Federal  Communications  Commission 

RULES 

Radio  staticms;  table  of  assignrn'-nts; 

California.  8036- 
Secondary  markets  development  for  radio  spec;trum,  polic:y 

statement,  80367 
NOTICES 
Agency  information  collection  ai  tivities; 

Reporting  and  recordkeeping  r"(|uireiuents   80430 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinatums; 
Various  States.  80362-8036" 

Federal  Energy  Regulatory  Commission 

RULES 

.Natural  gas  c;ompanies  l,\atural  ^ia^  ,\i  tV 

Natural  gas  service  interruptinn  fpnrtiiig  pmcedures, 
80306-80307 


NOTICES 

Electric  rate  and  corporate  regulation  filings; 

Southern  Energy  Chalk  Point.  LLC,  et  al,,  80424-80426 
Environmental  statements;  notice  of  intent: 

Kern  River  Gas  Transmission  Co,.  80426-80428 
Hvdroelectric  applications,  80428 
Practice  and  procedure; 

(Iff-the-record  communications,  80428-80429 
Applications,  hearings,  determinations,  etc.: 

Alleghenv  Energy  Service  Corp.  et  al.,  80422 

Avista  Corp  et  al..  80423 

Cinergv  Services,  Inc.,  80423 

Cottonwood  Energy  Co.  LP,  80423-80424 

Potomac  Power  Resources,  Inc..  80424 

PSEG  Power  New  York  Inc.,  80424 

Federal  Reserve  System 

PROPOSED  RULES 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y); 
Financial  data  processing  activities,  change  in  conditions 
that  govern  conduct;  and  financial  holding 
companies  allowed  to  own  data  storage  companies. 
80384-80388 
NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  80430-80431 
Formations,  acquisitions,  and  mergers,  80431 
Permissible  nonbanking  activities,  80431 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species; 
Critical  habitat  designations — 

California  red-legged  frog,  80409-80410 
White  sturgeon;  Kootenai  River  population.  80697- 
80708 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  80449-80450 
Endangered  and  threatened  species  permit  applications. 

80450-80451 
Environmental  statements;  notice  of  intent: 
Incidental  take  permits — 

Leelanau  County.  MI;  piping  plover,  80451 
Marine  mammal  permit  applications,  80451-80452 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request.  80437-80439 
Reporting  and  recordkeeping  requirements.  80439—80440 
Submission  for  OMB  review;  comment  request.  80440- 
80442 

Food  and  Nutrition  Service 

RULES 

C;hild  nutrition  programs: 

Women,  infants,  and  children;  special  supplemental 
program- 
Personal  Responsibilitv  and  Work  Opportunitv 
Reconciliation  Act  of  1996;  WIC  mandates 
implementation.  80280-80281 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Kootenai  National  Forest.  MT.  80414-80416 
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General  Accounting  Office 

RULES 

Personnel  Appeals  Board;  procedural  rules: 
Employment-related  appeals,  80279-80280 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 

Medicare: 

Medigap  high  deductible  options;  deductible  amount, 
80442-80443 
Meetings: 

Medicare  Education  Advisory  Panel,  80443-80444 

Historic  Preservation,  Advisory  Council 

NOTICES 

National  Historic  Preservation  Act: 
Narragansett  Indian  Tribe's  assumption  of  historic 
preservation  responsibilities;  agreement,  80412- 
I     80414 

Housing  and  Urt>an  Development  Department 

NOTICES 

Nondiscrimination  on  basis  of  sex  in  federally  assisted 
education  programs  or  activities;  Federal  financial 
assistance  covered  by  Title  IX,  80447-80448 

Public  and  Indian  housing: 
Public  Housing  Assessment  System — 

Financial  condition  scoring  process,  80685-80695 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Aliens — 
Detention  of  aliens  ordered  removed,  80281-80298 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

California  Desert  District  Advisory  Council,  80448-80449 
Meetings: 

Delaware  and  Lehigh  National  Heritage  Corridor 
Commission,  80449 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  80487-80493 
Committees;  establishment,  renewal,  termination,  etc.: 
Special  Enrollment  Examination  Advisory-  Committee, 
80493-80494 
Health  Insurance  Portability  and  Accountability  Act  of 
1996;  implementation: 
Expatriation;  individuals  losing  United  States  citizenship; 
quarterly  list,  80494-80495 
Meetings: 
Citizen  Advocacy  Panels — 
Brooklyn  District,  80496 


Midwest  District,  80495 
Pacific-Northwest  District,  80495 
South  Florida  District.  80495-80496 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Closet  flange  rings,  80454 

Field  programmable  gate  arrays  and  products  containing 
same,  80454-80455 

Wheat  gluten,  80455-80456 
Meetings;  Sunshine  Act.  80456 

Justice  Department 

See  Immigration  and  Naturalization  Service 

l^bor  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Meetings: 
Wild  horse  management;  helicopters  and  motor  vehicles 
use;  public  hearings — 
Wyoming,  80452 

National  Aeronautics  and  Space  Administration 

RULES 

Space  shuttle: 

International  Space  Station  Crew:  code  of  conduct. 
80302-80306 

National  Credit  Union  Administration 

RULES 

Credit  unions; 

Community  Development  Revolving  Loan  Program, 
80298-80300 
NOTICES 
Credit  unions: 
Community  Development  Revolving  Loan  Program; 
application  period.  80467 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Leadership  Initiatives  Advisory  Panel.  80468 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request,  80482- 
80483 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  80444-80445 
Meetings: 

Chronic  Fatigue  Syndrome  Coordinating  Committee, 
80445 

National  Institute  of  Child  Health  and  Human 
Development,  80446 

National  Institute  on  Aging,  80445-80446 

National  Institute  on  Drug  Abuse,  80445 

Scientific  Review  Center.  80446-80447 
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National  Oceanic  and  Atmospheric  Administration 

RULES 

Fisherv  c onsprvation  and  management: 

Alaska,  fisheries  (if  E\(  lusivf  Hi  oiioiiiu   Znnt' — 

North  Pacific:  Cirnundfish  ()ii->ervei  ['n)t;iani.  extension. 

Marine  mammals, 

(inmmercial  fishing  operations:  int  iiient.il  taking — 
Atlantic.  Large  Whale  Take  Keduc:tion  Plan.  BUJbtt- 
80381 
PROPOSED  RULES 

Fishery  c  onser\ation  anci  nianagenu'iit 
Atlantic   highlv  migratory  spec  les — 

Atlantic  bluefin  tuna.  80410-8041  1 
West  Coast  States  and  Western  f'ac  ific  fisheries — 
Coastal  pelagic,  species,  80411 
NOTICES 
Meetings 

National  .Sea  Grant  Reyiew  Panel.  80417-80418 
New  England  Fishery  Management  Ciiunc:il.  80418-80419 
North  Pacific  Management  (Council,  804  1') 
Permits: 

Endangered  and  threatened  spec  ie>,  804  l't-8l)4J0 
Marine  mammals,  80420 


National  Park  Service 

NOTICES 

Enyironmental  statements:  ayailability.  etc: 
Fort  Dayis  National  Historic:  Site.  TX:  general 
management  plan,  80452-80453 
Enyironmental  statements;  notice  of  intent 

Star  Spangled  Banner  National  Historic    Trail  Study, 
80453 
Meetings: 

Kaloko-Honokohau  National  Historic  al  Park  .Xdvisory 
Commission.  80453-80454 


National  Science  Foundation 

NOTICES 

Meetings: 
Advanced  Networking  and  Infrastructure  Resean  h 

Special  Emphasis  Panel,  804h8 
Biological  Sciences  Special  Emphasi>  Panel,  80468 
Chemical  and  Transport  Systems  Special  Emphasis  Panel. 

80468-80469 
Chemistry  Special  Emphasis  Panel.  80469 
Ciyil  and  Mechanical  Systems  Special  Emphasis  Panel. 

80469 
Ecological  Studies  Advisory  Panel,  80469-80470 
Electrical  and  Communications  Systems  Spec:ial 

Emphasis  Panel.  80470 
Geosciences  Special  Emphasis  Panel,  80470 
Materials  Research  Special  Emphasis  Panel,  80470-80471 
Physics  Special  Emphasis  Panel,  80471 
Research  Evaluation  and  C'ommunication  Special 

Emphasis  Panel,  80471 
Systematic  and  Population  Biology  Advisory  Pant;l. 

80471 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Public  Telecommunications  Facilities  Program.  8070^ 
80718 


Nuclear  Regulatory  Commission 

NOTICES 

Reports  and  guidance  documents;  availability,  etc: 

Risk-informed  regulation  implementation  plan.  80473- 
80474 

Applications,  hearings,  determinations,  etc.: 
Nuclear  Management  Co,.  LLC,  80471-80473 

Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities; 

Submission  for  OMB  review;  comment  request,  80420- 
80421 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions; 
Allfirst  Bank  et  al..  80461-80467 
Merrill  Lynch  &  Co..  Inc.  et  al.;  correction.  80497 

Presidential  Documents 

PROCLAMATIONS 

Special  observances 

Wright  Brothers  Day  (Proc.  7387),  80719-80722 
Sub-Saharan  African  countries;  modification  of  duty-free 

treatment  under  the  Generalized  System  of  Preferences 

(Proc  7388),  80723-80732 

Presidio  Trust 

NOTICES 

Environmental  statements;  availability,  etc: 
Area  B.  Presidio  of  San  Francisco,  CA;  general 
management  plan,  etc;  correction,  80474 

PubHc  Healtfi  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
.See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Hazardous  liquid  transportation — 

Areas  unusually  sensitive  to  environmental  damage; 
definition,  80529-80546 

Rural  Utilities  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
East  Kentucky  Power  Cooperative,  80416-80417 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Social  Security  Administration 

RULES 

Supplemental  security  income; 
Aged,  blind,  and  disabled — 
Disability  determination  for  child  under  18  years  old; 
correction,  80307-80308 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
West  Virginia,  80308-80329 
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Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Union  Pacific  Railroad  Co.,  80483 
West  Virginia  Northern  Raih-aod  Co.,  80483-80484 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

See  Transportation  Statistics  Bureau 

Transportation  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  80484- 
80485 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Customs  Service 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  80485- 
80487 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for  Federal 
courts,  80474-80476 

Veterans  Affairs  Department 

RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Montgomery  GI  Bill-Active  Duty;  eligibility  and 
entitlement  issues;  correction,  80329 


Separate  Parts  In  This  Issue 

Part  II 

Architectural  and  Transportation  Barriers  Compliance 
Board,  80499-80528 

Part  III 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  80529-80546 

Part  IV 

Department  of  Agriculture,  Agricultiu-al  Marketing  Service, 
80547-80684 

PartV 

Department  of  Housing  and  Urban  Development.  80685- 
80695 

Part  VI 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
80697-80708 

Part  VII 

Department  of  Commerce,  National  Telecommunications 
and  Information  Administration,  80709-80718 

Part  VIII 

The  President,  80719-80732 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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GENERAL  ACCOUNTING  OFHCE 

4  CFR  Part  28 

Personnel  Appeals  Board;  Procedural 
Rules 

AGENCY:  General  Accounting  Office 
Personnel  Appeals  Board. 
ACTION:  Final  rule. 

summary:  The  General  Accoimting 
Office  Personnel  Appeals  Board  hereby 
amends  its  regulations  to  permit 
charging  parties  to  bring  their  cases 
directly  to  the  Board  after  the  passage  of 
180  days  from  the  filing  of  the  charge, 
if  the  Board's  General  Counsel  has  not 
yet  completed  the  investigation  of  the 
charge,  if  the  Board's  General  Counsel 
has  not  yet  completed  the  investigation 
of  the  charge  and  issued  a  Right  to 
Appeal  Letter.  This  amendment  offers 
employees  an  option  for  expedited 
processing  and  conforms  Board 
procedures  with  those  of  other  agencies 
that  hear  employment-related  appeals. 
DATES:  This  final  rule  is  effective 
December  21,  2000. 
ADDRESSES:  General  Accounting  Office 
Personnel  Appeals  Board,  Suite  560, 
Union  Center  Plaza  II,  441  G  Street, 
NfW.,  Washington,  DC  20548. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Don,  Executive  Director,  202-512-6137. 
SUPPLEMENTARY  INFORMATION:  The 
General  Accounting  Office  Personnel 
Appeals  Board  performs  for  GAO 
employees  the  functions  performed  in 
the  executive  branch  by  the  Merit 
Systems  Protection  Board,  the  Equal 
Employment  Opportimity  Commission, 
and  the  Federal  Labor  Relations 
Authority.  In  order  to  bring  a  case  before 
the  Board,  except  in  cases  involving  a 
Reduction  in  Force,  an  employee  must 
first  file  a  charge  with  the  Board's 
General  Counsel.  The  General  Couinsel 
investigates  the  charge  and  determines 
whether  there  are  reasonable  groimds  to 
believe  that  the  employee's  rights  have 


been  violated.  At  the  end  of  the 
investigation,  the  General  Counsel 
issues  to  the  employee  a  "report  and 
recommendation"  that  explains  the 
results  of  the  investigation.  If  the 
General  Counsel  finds  that  there  are 
reasonable  grounds  to  believe  that  the 
employee's  rights  have  been  violated, 
then  the  General  Counsel  offers  to 
represent  the  employee  in  a  proceeding 
before  the  Board.  If  the  General  Counsel 
does  not  find  "reasonable  grounds,"  the 
General  Counsel  will  not  represent  the 
employee.  The  employee,  however,  may 
still  bring  the  case  to  the  Board  by 
representing  him-  or  herself,  or  by 
obtaining  private  representation. 
Accompanying  the  report  and 
recommendation,  whether  favorable  or 
unfavorable,  is  a  "Right  to  Appeal" 
Letter  which  permits  the  employee  to 
file  a  petition  for  review  with  the  Board. 

Under  the  Board's  current  regulations, 
an  employee  may  not  bring  his  or  her 
complaint  to  the  Board  until  the  General 
Counsel's  investigation  is  completed 
and  the  employee  has  received  a  "Right 
to  Appeal"  Letter.  In  other  agencies  that 
hear  employment-related  appeals, 
employees  are  able  to  "opt-out"  of  the 
investigative  phase  and  proceed  directly 
to  the  hearing  stage  after  they  have 
waited  a  certain  period  of  time. 

The  Board  believes  that  the  approach 
taken  by  these  agencies  is  a  reasonable 
and  fair  one.  It  therefore  is  adopting  a 
similar  approach  for  cases  within  its 
jurisdiction.  The  Board  published  this 
rule  as  a  proposed  rule  on  August  30, 
2000  (65  FR  52674),  and  invited 
comments  by  October  30.  2000.  One 
comment  from  a  current  litigant  before 
the  Board,  supporting  the  proposed  rule, 
was  received  within  the  comment 
period.  The  proposed  rule  is  adopted  as 
a  final  rule  without  change. 

Under  the  final  rule  set  forth  below, 
GAO  employees  have  the  option  of 
bringing  their  cases  directly  to  the  Board 
if  180  days  have  passed  and  the  Board's 
General  Counsel  has  not  yet  completed 
the  investigation  and  issued  a  "Right  to 
Appeal"  Letter  concerning  their  case. 
Thus,  no  employee  will  have  to  wait 
more  than  180  days  to  have  the 
opportunity  to  present  his  or  her  case  to 
an  administrative  judge.  The 
amendments  do  not  require  an 
employee  to  file  with  the  Board  as  soon 
as  the  180-day  period  has  expired;  he  or 
she  may  file  at  any  time  after  180  days 
have  passed,  so  long  as  no  "Right  to 


Appeal"  letter  has  been  issued.  An 
employee  still  retains  the  right  to  wait 
for  the  General  Counsel  to  complete  the 
investigation,  before  going  forward. 

Under  the  final  regulations,  certain 
consequences  flow  from  an  employee's 
decision  to  file  a  petition  for  review 
with  the  Board  before  the  completion  of 
the  General  Counsel's  investigation. 
First,  the  investigation  by  the  Board's 
General  Counsel  would  be  terminated  as 
soon  as  the  employee  files  a  petition  for 
review  with  the  Board.  The  General 
Counsel  would  not  gather  any  further 
evidence  after  that  point,  and  the 
employee  would  not  receive  a  report 
from  the  General  Counsel  analyzing  the 
facts  or  law  relevcmt  to  the  employee's 
case.  Second,  the  Board's  rules  only 
permit  the  General  Counsel  to  represent 
employees  before  the  Board  if  the 
General  Counsel  completes  the 
investigation  and  finds  "reasonable 
grounds"  to  believe  that  the  charge  is 
true.  Under  the  final  regulations, 
therefore,  an  employee  who  "opts  out" 
of  the  investigation  after  180  days,  and 
files  directly  with  the  Board,  would 
forego  the  opportunity  to  have  the 
General  Counsel  present  his  or  her  case 
to  the  Board.  Such  an  employee  could 
either  represent  hira-  or  herself,  or 
obtain  private  representation. 

The  Board  believes  that  these 
consequences  are  necessar}'  features  of 
its  final  regulation.  While  the  Board 
wishes  to  extend  a  choice  to  employees, 
it  does  not  believe  that  it  would  be 
justifiable  to  permit  employees  to  go 
forward  before  both  the  General 
Counsel's  Office  and  the  Board 
simultaneously.  Nor  would  it  be 
appropriate  to  permit  an  employee  to  be 
represented  at  public  expense  in  the 
absence  of  a  finding  of  reasonable  cause 
by  the  General  Counsel. 

The  Personnel  Appeals  Board  certifies 
under  5  U.S.C.  605fb),  enacted  by  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  applies  exclusively  to 
employees  and  applicants  for 
employment  at  the  General  Accounting 
Office.  For  this  reason,  a  regulatory 
flexibility  analysis  is  not  required. 

List  of  Subjects  in  4  CFR  Part  28 

Administrative  practice  and 
procedure,  Claims,  Equal  employment 
opportunity.  Government  employees. 
Labor-management  relations. 
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For  the  reasons  stated  in  the  foregt)ing 
preamble,  the  General  Ac  counting 
Office  Personnel  Appeals  Board  amends 
4  CFR  Chapter  1.  Subchapter  B,  Part  28 
as  follows: 

PART  28— GENERAL  ACCOUNTING 
OFRCE  PERSONNEL  APPEALS 
BOARD;  PROCEDURES  APPLICABLE 
TO  CLAIMS  CONCERNING 
EMPLOYMErfT  PRACTICES  AT  THE 
GENERAL  ACCOUNTING  OFFICE 

1   The  authoritv  citation  for  Part  28 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  753. 

2.  Amend  §  28.12  by  adding  a  new 
paragraph  (g)  to  read  as  follows; 

§28.12    General  Counsel  procedures. 

»         •         •         •         « 

(g)  If  180  days  have  elapsed  since  the 
filing  of  the  charge,  and  the  General 
Counsel  has  not  completed  the 
investigation  and  issued  a  Right  to 
Appeal  Letter,  the  charging  party  may 
bring  his  or  her  case  directly  to  the 
Board  by  filing  a  petition  for  review  in 
accordance  with  §  28. 18.  If  a  charging 
party  exercises  this  option  to  file  a 
petition  for  review  with  the  Board 
without  waiting  for  the  completion  of 
the  investigation,  the  General  Counsel 
shall  not  represent  the  charging  party  in 
proceedings  before  the  Board  The 
charging  party  may  represent  him-  or 
herself  or  obtain  other  representation 
The  General  Counsel  shall  close  the 
investigation  of  the  charge  upon  being 
notified  by  the  Clerk  of  the  Board  that 
the  charging  party  has  filed  a  petition 
for  review  with  the  Board  under  this 
paragraph  (g) 

3.  Amend  §28.18  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows 

§28.18    Filing  a  petition  for  review  witti  the 
Board. 

(al  Who  may  file  Any  person  who  is 
claiming  to  be  affected  adversely  by 
GAO  action  or  inaction  that  is  within 
the  Board's  jurisdiction  under 
subchapter  IV  of  chapter  7  of  title  31. 
United  States  Code,  or  who  is  alleging 
that  GAO  or  a  labor  organization 
engaged  or  is  engaging  in  an  unfair  labor 
practice,  may  file  a  petition  for  review 
if  one  of  the  following  is  met: 

(1)  The  person  has  received  a  Right  to 
Appeal  Letter  from  the  Board's  General 
Counsel;  or 

(2)  At  least  180  days  have  elapsed 
from  the  filing  of  the  charge  with  the 
Board's  General  Counsel  and  the 
General  Counsel  has  not  issued  a  Right 
to  Appeal  Letter;  or 

(3)  The  person  was  separated  due  to 

a  Reduction  in  Force  and  chooses  to  file 
an  appeal  directly  with  the  Board, 


without  first  filing  with  the  Board's 
General  Counsel,  as  provided  in  §  28.13. 

(b)  When  to  file  (1)  Petitions  for 
review  filed  pursuant  to  paragraph  (a)(1) 
of  this  section  must  be  filed  within  30 
davs  after  service  upon  the  charging 
party  of  the  Right  to  Appeal  Letter  ft-om 
the  Board's  Cieneral  Counsel. 

(2)  Petitions  for  review  filed  pursuant 
to  paragraph  (a)(2)  of  this  section  may 
be  filed  at  any  time  after  180  days  have 
elapsed  from  the  filing  of  the  charge 
with  the  Board's  (ieneral  Counsel, 
provided  that  the  General  Counsel  has 
not  issued  a  Right  to  Appeal  Letter 
concerning  the  charge. 

(3)  Petitions  for  review  filed  pursuant 
to  paragraph  (a)(3)  of  this  section  must 
be  filed  within  30  days  after  the 
effective  date  of  the  separation  due  to  a 
Reduction  in  Force. 


Michael  Wolf. 

i:hair.  PiTsonnel  Appeals  Board.  US.  General 

.At  counting  Office. 

(FR  Doc.  00-32503  Filed  12-20-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  246 

RIN  0584-ACS1 

Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Cfiiidren  (WIC):  Clarification  of  WIC 
Mandates  of  Public  Law  104-193,  the 
Personal  Responsibility  and  >Nork 
Opportunity  RecorK;iliation  Act  of  1996 

AGENCY:  Food  and  Nutrition  Service, 

USDA 

action:  Final  rule. 


summary:  This  final  rule  amends  the 
regulations  governing  the  Special 
Supplemental  Nutrition  Program  for 
Women,  Infants  and  Children  (WIC)  to 
clarify  one  of  the  provisions  required  by 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 
enacted  on  August  22.  1996.  The 
nondiscretionary  provisions  of  that  act 
were  incorporated  in  the  WIC  Program 
regulations  in  an  interim  rule  published 
September  5.  2000. 
EFFECTIVE  DATE:  This  rulemaking 
becomes  effective  January  22,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  R.  Whitford  at  (703)  305-2746. 
SUPPLEMENTARY  INFORMATON: 

Background 

On  September  5,  2000,  we  published 
an  interim  rule  (65  FR  53523)  that 


amended  the  WIC  Program  regulations 
to  incorporate  certain  nondiscretionary* 
requirements  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Pub.  L.  104- 
103).  We  received  ten  comments  on  the 
interim  rule. 

Nine  of  the  comments  concerned  the 
provision  in  §  246.7(c)(2)  providing  WIC 
State  agencies  the  option  to  limit  WIC 
participation  to  U.S.  citizens,  nationals, 
and  qualified  aliens  contained  in 
section  742  of  Pub.  L.  104-193  (8  U.S.C. 
1615).  In  particular,  the  commenters 
suggested  that  we  incorporate  into  the 
regulations  our  statement  in  the 
preamble  concerning  the  effect  of  a 
provision  to  implement  this  option  on 
the  State  agency's  WIC-eligible 
population.  In  the  preamble  (65  FR 
53524-25)  we  said: 

Because  a  State  agency's  decision  to 
implement  this  option  will  effectively  reduce 
the  State  agency's  eligible  WIC  population. 
FNS,  by  regulatory  authority,  will  make  a 
downward  adjustment  of  that  State  agency's 
estimated  WIC-eligible  population  to  reflect 
the  number  of  aliens  the  State  agency 
declares  no  longer  eligible.  If  a  State  agency's 
participation  d«creases  and  food  funds  are 
not  expended,  for  whatever  reason,  including 
the  exclusion  of  certain  categories  of  aliens. 
FNS  may  execute  its  regulatory  authority  to 
recover  funds  during  the  year  from  the  State 
agency  in  question. 

We  use  the  estimated  WIC-eligible 
population  for  each  State  agency  to 
determine  the  State  agency's  fair  share 
allocation  of  food  funds.  We  believe  that 
adjusting  the  State  agency's  WIC-eligible 
population  to  reflect  the  more  limited 
population  eligible  for  that  State 
agency's  WIC  Program  is  a  logical  result 
under  the  current  regulations.  As  such, 
we  have  adopted  the  commenters' 
suggestion.  Accordingly,  this  fiaal  rule 
amends  §  246.16(c)(3)(i)(A)  to  provide 
that  if  a  State  agency  chooses  to  exercise 
the  option  in  §  246.7(c)(2),  FNS  will 
reduce  the  State  agency's  population  of 
income  eligible  persons  to  reflect  the 
number  of  aliens  the  State  agency 
declares  no  longer  eligible. 

Another  commenter  raised  two 
concerns.  First,  the  commenter  objected 
to  the  change  in  §  246.7(b)(3)  that  makes 
food  assistance  referrals  optional.  We 
had  no  discretion  on  this  point  as  the 
change  was  required  by  Pub.  L.  104- 
193.  Second,  the  commenter  encouraged 
FNS  to  provide  State  and  local  agencies 
with  two  years'  advance  notice  when 
making  changes  to  the  data  required  for 
the  participant  characteristic  reports. 
Traditionally,  we  have  worked  closely 
with  our  State,  tribal,  and  local 
government  partners  on  any  changes  to 
the  reporting  on  participant 
characteristics.  We  recognize  that 


system  changes  are  often  needed  in 
order  to  collect  different  data  and 
typically  provide  at  least  two  years 
notice  of  any  changes.  We  plan  to 
continue  this  approach. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  and,  therefore,  was 
not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.  S.  C. 
601-612).  Shirley  R.  Watkins,  Under 
Secretary  for  Food,  Nutrition  and 
Consumer  Services,  has  certified  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  rule  relates  to  a  provision 
providing  WIC  State  agencies  v«th 
increased  flexibility  in  determining 
which  individuals  to  serve.  Although 
some  WIC  local  agencies  are  small 
entities,  the  effect  of  this  flexibility  on 
local  agencies  will  not  be  significant. 

Paperwork  Reduction  Act 

This  final  rule  imposes  no  new 
reporting  or  recordkeeping  requirements 
that  are  subject  to  OMB  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
20). 

Executive  Order  12372 

The  Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC)  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  imder  10.557.  For  reasons  set 
forth  in  the  final  rule  in  7  CFR  part 
3015.  subpart  V,  and  related  notice  (48 
FR  29115,  June  24, 1983),  this  program 
is  included  in  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12998,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
anv  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
EFFECTIVE  DATE  paragraph  of  this  final 
rule.  Prior  to  any  judicial  challenge  to 
the  application  of  provisions  of  this 
rule,  all  applicable  administrative 
procedures  must  be  exhausted. 


Executive  Order  13132 

FNS  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  As  such,  FNS 
has  determined  that  the  rule  does  not 
contain  policies  that  have  federalism 
implications  as  defined  in  the  order 
and,  consequently,  a  federalism 
summary  impact  statement  is  not 
required. 

Public  Law  104-4 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  o*f  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  FNS  generally  must  prepare  a 
vmtten  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  govenmients,  in  the  aggregate,  or 
the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  and  tribal  goverrmients  or 
the  private  sector  of  $100  miUion  or 
more  in  any  one  year.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

List  of  Subjects  in  7  CFR  Part  246 

Administrative  practice  and 
procedure,  Civil  rights,  Food  assistance 
programs,  Food  and  Nutrition  Service, 
Food  donations,  Grant  programs-health. 
Grant  programs-social  programs, 
Indians,  Infants  and  children.  Maternal 
and  child  health.  Nutrition,  Nutrition 
education.  Penalties,  Reporting  and 
recordkeeping  requirements,  WIC, 
Women. 

Accordingly,  the  interim  rule 
amending  7  CFR  part  246.  which  was 
published  at  65  FR  53523  on  September 
5,  2000,  is  adopted  as  final  with  the 
following  change: 

PART  246— SPECIAL  SUPPLEMENTAL 
NUTRITION  PROGRAM  FOR  WOMEN, 
INFANTS,  AND  CHILDREN 

1.  The  authority  citation  for  Part  246 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1786. 


2.  Amend  §  246.16(c)(3){i)(A)  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

§246.16    Distribution  of  funds. 

***** 

(c)*   *   * 

(3)  *    *    * 

(i)  *   *   * 

(A)  *   *   *  If  the  State  agency  chooses 
to  exercise  the  option  in  §  246.7(c)(2)  to 
limit  program  participation  to  U.S. 
citizens,  nationals,  and  qualified  aliens, 
FNS  will  reduce  the  State  agency's 
population  of  income  eligible  persons  to 
reflect  the  number  of  aliens  the  State 
agency  declares  no  longer  eligible. 


George  A.  Braley, 

Acting  Administrator.  Food  and  Nutrition 

Service. 

[FR  Doc.  00-32613  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  3410-30-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  212, 236,  and  241 

[INS  No.  2029-^)0;  AG  Order  No.  2349-2000] 

RIN111&-AF82 

Detention  of  Aliens  Ordered  Removed 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  by  providing  a 
uniform  review  process  governing  the 
detention  of  criminal,  inadmissible,  and 
other  aliens,  excluding  Mariel  Cubans, 
who  have  received  a  final 
administrative  order  of  removal, 
deportation,  or  exclusion  but  whose 
departure  has  not  been  effected  within 
the  90-day  removal  period.  Such  a 
process  is  necessary  to  ensure  periodic 
custodv  reviews  for  aliens  detained 
beyond  the  removal  period  and  to 
provide  for  consistency  in  decision- 
making. Because  the  Service  is 
developing  a  specialized,  ongoing 
administrative  review  process  for  the.se 
custody  determinations,  this  rule 
eliminates  the  appellate  role  of  the 
Board  of  Immigration  Appeals  (Board) 
in  post-final  order  custody 
determinations.  This  rule  also  amends 
the  Service's  regulations  to  reflect  the 
authority  of  the  Commissioner,  and 
through  her.  other  designated  Ser\ice 
officials,  to  release  certain  aliens  from 
Service  custody,  issue  orders  of 
super\'ision,  and  grant  stays  of  removal. 
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DATES:  This  rule  is  effective  Petombfr 

21.  2000 

FOR  FURTHER  INFORMATION  CONTACT:  loan 

S.  Lieberman.  Office  of  thp  General 

Counsel.  Immigration  and 

Naturalization  Service,  425  I  Street  NW, 

Room  6100.  Washington.  DC  20536. 

telephone  (202)  514-2895  (not  a  toll-free 

call). 

SUPPtEMENTARY  INFORMATION: 

Whv  Is  the  Service  Issuing  This  Final 
Rule? 

Congress  has  progressively  acted  to 
restrict  the  release  into  the  community 
of  aliens  convicted  of  certain  crimes, 
beginning  with  amendments  affecting 
aggravated  felons  in  the  Anti-Drug 
Abuse  Act  of  1988  (ADAA).  Public  Law 
100-690,  and  the  Immigration  Act  of 
1990  (Immact),  Public  Law  101-649. 
Congress  extended  these  restrictions  to 
other  categories  of  crimes  in  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  (AEDPA),  Public 
Law  104-132,  and  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (IIRIR.\). 
Public  Law  104-208.  Pursuant  to  these 
amendments,  the  Service's  continued 
detention  of  aliens  convicted  of 
aggravated  felonies  has  not  been  subject 
to  the  statutorv'  time  limits  that  applv  in 
the  case  of  certain  noncriminal  aliens. 
Under  section  241(a)(6)  of  the 
Immigration  and  .Nationality  .'\ct  (Act). 
8  U.S.C   1231(a)(6).  certain  classes  of 
aliens  may  be  detained  in  the  discretion 
of  the  Attorney  General  beyond  the  90- 
day  statutorv  removal  period  set  forth  in 
section  241(a)(1)  of  the  Act,  8  U.S.C. 
1231(a)(1),  including  aliens  determined 
by  the  Attorney  General  to  constitute  a 
risk  to  the  community  or  to  be  unlikely 
to  complv  with  the  order  of  removal.  As 
a  result  of  this  change  in  the  law  and 
other  factors,  there  has  been  a 
considerable  increase  in  the  number  of 
aliens  in  immigration  custody  who  have 
a  final  order  of  removal  but  who  the 
Service  is  unable  to  remove  during  the 
90-day  removal  period 

The  Department  of  fustice 
(Department)  has  determined  that  a 
separate  custody  review  process  is 
appropriate  for  aliens  who  are  detained 
beyond  the  90-day  removal  period.  This 
rule  permits  a  comprehensive  and  fair 
review  of  such  post-order  detention  by 
establishing  an  automatic,  centralized, 
and  multi-lavered  pnic:ess  to  determine 
whether  detainees  may  be  released  from 
custody  and  sets  forth  the  procedures 
governing  such  release  or  continued 
detention.  As  was  the  case  with  the 
implementation  of  the  Mariel  (luhan 
Review  Plan,  this  review  process  is 
intended  to  balance  the  need  to  protect 


the  .American  public  from  potentially 
dangerous  aliens  who  remain  in  the 
United  States  contran,'  to  law  with  the 
humanitarian  concerns  arising  from 
another  country's  unjustified  delay  or 
refusal  to  accept  the  return  of  its 
nationals.  This  provision  also  applies  to 
criminal  aliens  granted  withholding  or 
deferral  of  removal  for  whom  removal  to 
a  third  c:ountrv  is  impractical. 

Currently.  8  CFR  241.4  provides  the 
general  proc:edures  governing  the 
detention  of  criminal,  inadmissible,  and 
other  aliens  who  have  received  a  final 
administrative  removal  order  but  whose 
departure  has  not  been  effected  within 
the  90-dav  removal  period  specified  in 
section  241(a)(1)  of  the  Act,  8  U.S.C. 
1231(a)(1).  In  1999,  pending 
promulgation  of  more  specific 
procedures  by  regulation,  and  to 
institute  a  more  uniform  process 
nationwide,  the  Service  issued  a  series 
of  memoranda  to  provide  specific 
guidance  to  field  offices  concerning 
implementation  of  interim  procedures 
governing  post-order  custody  cases. 
Dftention  Procedures  for  Aliens  Whose 
Immediate  Repatriation  is  Not  Possible 
or  Practicable.  February  3.  1999: 
Supplemental  Detention  Procedures, 
April  30,  1999;  Interim  Changes  and 
Instructions  for  Conduct  of  Post-Order 
Custody  Reviews.  August  6,  1999 
(collectively  "the  Pearson 
memoranda"). 

This  rule  establishes  permanent 
procedures  for  post-order  custody 
reviews  The  rule  assists  the  decision- 
maker in  determining  whether  an  alien 
is  an  appropriate  candidate  for  release 
from  custody  after  the  expiration  of  the 
removal  period.  On  December  21,  2000, 
these  procedures  will  supersede  the 
Pearson  memoranda.  The  new 
procedures  are  modeled  after  those 
governing  the  Mariel  Cubans  at  8  CFR 
212  12  and  consist  of  a  records  review, 
the  opportunity  for  a  panel  interview 
and  recommendation,  and  a  final 
decision  by  a  separate  Service 
Headquarters  unit,  the  Headquarters 
Post-Order  Detention  Unit  (HQPDU). 
Although  Mariel  Cuban  procedures  will 
continue  to  be  conducted  pursuant  to  8 
CFR  212  12.  the  review  process  is 
similar  for  both  groups  of  aliens. 

On  |une  30,  2000.  the  Department 
published  in  the  Federal  Register  at  65 
FR  40540  a  proposed  rule  with  request 
for  comments  to  implement  a 
permanent,  pi^riodic  custody  review 
process  for  aliens  whose  rem(jval  has 
not  been  effected  at  the  expiration  of  the 
90-dav  removal  period  pursuant  to 
section  241(a)(6)  of  the  Act,  8  U.S.C. 
1231(a)(6)    The  initial  comment  period 
was  for  30  days  and  expired  on  July  31. 
2000  However,  in  response  to  several 


commenters'  requests  for  an  extension, 
the  comment  period  was  extended  for 
10  days  until  August  11,  2000. 

The  Department  received  numerous 
public  comments  recommending 
substantive  modifications  to  the 
proposed  rule.  Many  of  the  comments 
overlap  or  endorse  the  submissions  of 
other  commenters.  For  this  reason,  the 
Service  will  address  the  comments  by 
issue  rather  than  by  reference  to  the 
individual  comments. 

After  careful  consideration  of  all 
comments,  the  Department  will  retain 
the  basic  structure  of  the  proposed  rule, 
with  some  modifications.  This  rule 
implements  an  important  program  in 
furtherance  of  congressional  and 
executive  policy  to  ensure  the  removal 
of  aliens  who  commit  serious  crimes  in 
this  country  and  to  protect  the  safety  of 
our  citizens  and  lawful  residents  against 
dangerous  individuals  or  those  posing  a 
flight  risk. 

Constitutionality  and  Statutory 
Authority 

Numerous  commenters  expressed  the 
view  that  the  proposed  rule  is  not 
authorized  by  statute  or  violates  the 
Constitution  of  the  United  States.  Post- 
order  detention  cases  are  the  subject  of 
on-going  litigation.  Two  courts  of 
appeals  have  upheld  the  Attorney 
General's  authority  to  continue 
detention  after  the  removal  period.  See 
Duv  Dae  Ho  v.  Joseph  Greene.  204  F.3d 
1045  (10th  Cir.  2000);  Zadvydas  v. 
Underdown.  185  F.3d  279  ('sth  Cir. 
1999).  cert,  granted.  121  S.Ct.  297 
(2000). 

The  Ninth  Circuit  held,  however,  in 
Ma  v.  Reno.  208  F.3d  815,  822  (9th  Cir. 
2000).  cert,  granted.  121  S.Ct.  297 
(2000),  that  detention  may  not  be 
extended  more  than  a  "reasonable  time  " 
beyond  the  statutory  removal  period. 
The  United  States  Supreme  Court 
recently  granted  certiorari  in  the 
Zadvydas  and  Ma  cases  to  resolve  the 
disagreements  in  the  courts  of  appeals. 

In  Ho.  the  Tenth  Circuit  upheld  the 
detention  of  inadmissible  and 
deportable  criminal  aliens  under  8 
U.S.C.  1231(a)(6)  on  statutory  and 
constitutional  grounds.  204  F..3d  at 
1055-1060.  The  court  held,  among  other 
things,  that  section  241(a)(6)  of  the  Act. 
8  U.S.C.  1231(a)(6).  expressly  allows  the 
Attorney  General,  in  her  discretion,  to 
continue  detaining  certain  aliens, 
including  aliens  who  she  has 
determined  would  pose  a  risk  of  danger 
or  flight  if  released,  beyond  the  90-day 
removal  period  while  efforts  are  being 
made  to  remove  them  from  the  United 
States.  Id.  at  1057.  The  court  declined 
to  impose  a  time  limit  on  detention, 
stating  that  it  will  not  "substitute  its 


judgment  for  that  of  Congress  by  reading 
into  the  statute  a  time  limit  that  is  not 
included  in  the  plain  language  of  the 
statute."  Id.  at  1057. 

Like  the  Tenth  Circuit,  the  Fifth 
Circuit,  in  Zadvydas,  also  rejected  a 
constitutional  challenge  to  continued 
detention  under  section  241(a)(6)  of  the 
Act,  8  U.S.C.  1231(a)(6).  185  F.3d  at 
294-97.  The  Fifth  Circuit  did  not 
question  the  statutory  authority  of  the 
Attorney  General  to  detain  a  criminal 
alien  beyond  the  90-day  period  where 
the  coimtry  to  which  the  alien  had  been 
ordered  removed  declined  to  accept  his 
return  in  the  near  future,  and  it  held 
that  the  continued  detention  of  a 
dangerous  criminal  alien  in  these 
circxunstances  does  not  violate 
substantive  or  procedural  due  process. 
The  court  analyzed  the  constitutional 
question  on  the  premise  that  the 
detained  alien  is  able  to  obtain  periodic 
review  of  his  detention  under  Service 
regulations,  see  185  F.3d  at  287-88  & 
n.9.  and  that  the  availability  of  such 
periodic  review  precluded 
characterization  of  the  alien's  detention 
as  indefinite  or  permanent.  Id.  at  291 
(citations  omitted).  While 
acknowledging  that  a  deportable 
resident  alien  is  entitied  to  greater 
procedural  due  process  rights  during  the 
removal  proceedings  themselves  than 
those  accorded  an  excludable  alien,  the 
court  in  Zadvydas  concluded  that  once 
a  removal  order  has  become  final  and 
the  only  act  remaining  to  be  carried  out 
is  the  actual  expulsion  of  the  alien,  no 
distinction  exists  between  the 
constitutional  rights  of  former  resident 
aliens  and  those  of  excludable  aliens.  Id. 
at  294-97.  Therefore,  the  continued 
detention  of  a  deportable  criminal  alien 
who  cannot  be  immediately  removed 
under  section  241(a)(6)  of  the  Act,  8 
use.  1231(a)(6).  does  not  violate 
substantive  due  process  where  the 
government  has  an  interest  in  protecting 
society  from  further  criminal  activity  by 
the  alien  and  in  ensuring  that  he  or  she 
does  not  flee  and  thereby  frustrate  his  or 
her  eventual  removal.  Id.  at  296-97. 

The  Ninth  Circuit  has  interpreted  the 
detention  statute  in  a  manner  that 
presents  a  direct  conflict  with  the 
decisions  of  the  Tenth  and  Fifth 
Circuits.  In  Ma,  the  court  stated  that  it 
could  avoid  deciding  the  constitutional 
issues  by  construing  the  statute  to 
prohibit  detention,  in  many  cases, 
beyond  the  90-day  removal  period. 
While  recognizing  that  section  241(a)(6) 
of  the  Act,  8  U.S.C.  1231(a)(6), 
uneimbiguously  authorizes  the  Attorney 
General  to  continue  criminal  aliens  in 
custody  "beyond  the  removal  period," 
the  court  nevertheless  foimd  that  the 
statute  does  not  specify  a  particular 


length  of  time  for  detention  and 
therefore  can  be  construed  to  permit 
detention  "only  for  a  reasonable  time 
beyond  the  statutory  removal  period," 
208  F.3d  at  821-22,  827.  In  Ma  itself, 
because  it  concluded  that  there  was  not 
a  reasonable  likelihood  that  the  alien 
would  be  returned  to  Cambodia  in  the 
reasonably  foreseeable  future,  the  court 
held  that  the  Service  was  required  to 
release  him  immediately  upon  the 
expiration  of  the  statutory  removal 
period.  In  reaching  that  result,  the  court 
relied  on  several  Ninth  Circuit  decisions 
from  the  1920*s  and  1930's  interpreting 
a  provision  in  the  Immigration  Act  of 
1917  and  on  international  law.  Id.  at 
822,  827-30.  Because  it  concluded  that 
detention  beyond  90  days  is  not 
statutorily  authorized  in  Ma's  case,  the 
court  did  not  address  the  substantive 
and  procedural  constitutional  issues 
that  were  addressed  in  Ho  and 
Zadvydas. 

In  formulating  the  proposed  custody 
review  procedure,  the  Department  did 
not  follow  the  Ninth  Circuit's  statutory 
ruling  because  it  is  not  supported  by  the 
statute's  text  or  history.  The  Attorney 
General  construes  section  241(a)(6)  to 
authorize  her  to  continue  to  detain, 
beyond  the  90-day  removal  period, 
criminal  aliens  and  other  aliens  whose 
release  would  present  a  risk  of  harm  to 
the  community  or  of  flight  by  the  alien. 
That  interpretation  is  supported  by  the 
text  of  section  241(a)(6),  which 
unambiguously  authorizes  the  Attorney 
General  to  detain  the  specified  aliens 
"beyond  the  removal  period"  and 
imposes  no  time  limit;  by  the  related 
detention  provisions  in  sections 
235(c)and  241(a)(2),  which  make  clear 
that  granting  the  Attorney  General  even 
the  discretion  to  release  criminal  aliens 
after  a  notice  to  appear  has  been  filed  is 
an  exception  to  a  general  statutory  rule 
of  mandatory  detention  of  such  aliens; 
by  section  241(a)(7),  which  makes  clear 
that  when  Congress  wanted  to  create  a 
special  exception  for  aliens  whose 
countries  will  not  immediately  accept 
their  return  it  did  so  explicitly  (see  also 
nRIRA  §§  303(b)(3)(B)(ii)  and  307(a)) 
(referring  to  situations  in  which 
countries  will  not  accept  return  of  their 
nationals);  and  by  the  statutory  histor>' 
of  the  amendments  to  the  Act  leading 
up  to  the  enactment  of  section  241(a)(6) 
in  1996,  as  well  as  the  legislative  history 
of  that  enactment  itself. 

The  Attorney  General's  authority  has 
been  sustained  by  the  Third,  Fifth,  and 
Tenth  Circuits,  which  have  upheld  the 
constitutionality  of  post-order  detention 
under  section  241(a)(6)of  the  Act,  8 
U.S.C.  1231(a)(6),  and  the  Pearson 
procedures.  According  to  these  courts, 
detention  under  section  241(a)(6)  of  the 


Act,  8  U.S.C.  1231(a)(6),  is  not 
unconstitutional  where  the  alien's 
removal  cannot  be  effected  immediately, 
the  alien  is  determined  to  be  a  danger 
or  a  flight  risk  if  released,  and  he  or  she 
is  afforded  a  periodic  and  meaningful 
opportunity  to  seek  release  from 
custody.  See,  e.g.,  Ho,  204  F.3d  at  1057- 
60;  Ngo  V.  INS.  192  F.3d  390,  397  (3rd 
Cir.  1999);  Zadvydas.  185  F.3d  at  287- 
88.  The  final  rule  is  structured  to  afford 
this  type  of  review.  It  provides  a 
custody  review  procedure  that  is 
comparable  to  the  Peeu-son  review 
scheme  that  two  circuit  courts  have 
endorsed,  see  Ngo.  192  F.3d  at  395-98: 
Zadvydas,  185  F.3d  at  297.  and  the 
Mariel  Cuban  Plan  that  the  Ninth 
Circuit  approved  in  Barrera-Echavarria 
v.  Risen.  44  F.3d  1441, 1448  {9th  Cir. 
1995)  [en  banc).  It  has  the  procedural 
mechanisms  that  those  courts  have 
sustained  against  procedural  due 
process  challenges. 

Another  conunenter  felt  that  the  final 
rule  should  express  commitment  to 
protecting  and  restoring  the  alien's 
liberty.  Notwithstanding  their  physical 
presence  in  the  United  States,  aliens 
under  final  orders  of  removal  have  no 
greater  constitutional  rights  with  respect 
to  their  application  to  be  released  from 
custody  than  excludable  aliens  seeking 
admission  to  the  United  States  for  the 
first  time.  Ho,  204  F.3d  at  1058-59: 
Zadvydas.  185  F.3d  at  294-95.  The 
government  has  a  compelling  interest  in 
expelling  aliens  under  final  removal 
orders,  just  as  it  does  excludable  aliens. 
Ho.  204  F.3d  at  1059;  Zadvydas.  185 
F.3d  at  296.  Furthermore,  the  failure  of 
another  government  to  agree  to  the 
return  of  its  nationals  does  not  divest 
the  United  States  of  its  sovereign 
authority  to  enforce  its  immigration 
laws,  nor  does  it  confer  on  the  alien  a 
right  to  be  released  back  into  the  United 
States.  Seefean  v.  Nelson.  727  F.2d  957. 
975  (nth  Cir.  1984)  (en  banc],  affd.  472 
U.S.  846  (1985).  To  conclude  otherwise 
would  mean  that  an  alien  who  has  been 
ordered  removed  from  the  United  States 
nonetheless  enjoys  a  constitutional  right 
to  release  from  custody  that  is  greater 
than  what  the  alien  had  when  he  or  she 
was  still  in  proceedings.  Zad\'vdas,  185 
F,3d  at  296. 

Finally,  a  commenter  opined  that 
§241.4(k)(l)(ii)  is  illegal  and  should  be 
deleted  in  its  entirety,  as  well  as  any 
other  reference  in  the  rule  to  the 
additional  three-month  period  that  the 
district  director  may  retain  detention 
authority  after  the  expiration  of  the 
removal  period.  Section  241(a)(6)  of  the 
Act.  8  U.S.C.  1231(a)(6).  plainly 
authorizes  the  Attorney  General  to 
exercise  her  discretion  in  determining 
whether  to  retain  custodv  of  criminal 
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aliens  bevond  the  90-dav  rt'moval 
period.  SecH.R.  Rep.  No   104-46H,  pt  I. 
at  234  (1996).  The  Department,  while 
carefully  considering  the  views  of  the 
commenters,  has  determined  that  the 
government's  statutory  interpretation  is 
consistent  with  the  statutory  text  and 
history  and  will  retain  the  basic 
structure  of  the  proposed  rule. 

Scope 

One  commenter  suggested  changes  to 
proposed  ^<)  241.4(a)  and  (a)(4)  that 
would  circumscribe  the  Attorney 
General's  authority  contrary  to  the 
e.xpress  language  of  section  241(a)(6)  of 
the  Act.  8  U.S.C.  1231(a)(6)  The 
commenter  suggested  inserting  language 
that  detentJTjn  be  permissible  only  if 
necessary-  to  effectuate  removal.  The 
Department  declines  to  limit  the 
Attorney  General's  authority  to  exercise 
her  discretion  in  the  manner  suggested 
by  the  commenter 

Some  commenters  objected  to 
proposed  §  241.4(a)(4)  because  the  scope 
of  the  rule  includes  an  alien  who  has 
been  granted  withholding  or  deferral  of 
removal  under  8  CFR  208  The  nature  of 
the  comments  suggest  that  there  may  be 
some  confusion  over  the  reference  to 
withholding  and  deferral  of  removal  in 
proposed  §241  4(a)(4).  This  section  has 
been  revised  and  paragraphs  241  4(a) 
and  (b)(3)  have  been  added  to  the  final 
rule  to  clarify  the  applicability  of  these 
custody  procedures. 

Many  commenters  suggested  that  the 
rule  should  create  a  presumption  of 
immediate  release  in  the  ca.se  of  an  alien 
granted  withholding  of  removal  under 
either  section  241(b)(3)  of  the  Act  ur 
under  the  Convention  Against  Torture 
The  Department  declines  to  adopt  this 
suggestion,  as  the  decision  to  detain  an 
individual  granted  withholding  or 
deferral  of  removal  requires  a  fact- 
specific  analysis  consistent  with  the 
provisions  of  section  241  of  the  Act  A 
grant  of  withholding  or  deferral  of 
removal  is  limited  to  the  specific 
country  or  countries  designated  in  the 
order  and  does  not  protect  an  individual 
from  removal  to  a  third  country. 
Moreover,  a  grant  of  withholding  or 
deferral  of  removal  does  not  c:onstitute 
a  grant  of  admission  to  the  United 
States;  decisions  regarding  detention 
and  release  are  subject  to  section  24 1  of 
the  Act.  With  respect  to  deferral  of 
removal,  8  CFR  208.17(c)  specifically 
provides  that  persons  granted  defertal 
who  are  otherwise  subject  to  detention 
continue  to  be  governed  by  section  241 
of  the  Act.  The  grant  of  withholding  or 
deferral  is  relevant,  however,  and  the 
decision-maker  may  consider  the  grant 
of  protection  in  reaching  a  custody 
determination. 


Board  Review  and  Procedural 
Safeguards 

Many  commtmters  expressed 
concerns  over  the  adequacy  of 
procedural  safeguards  in  the  proposed 
rule  and  objected  to  the  elimination  of 
Board  review  of  the  Service's  custody 
determinations  One  commenter  opined 
that  the  Board  ensures  consistency  of 
decision  making  through  publication  of 
det:isi()ns  and  suggested  that  if  Board 
review  is  eliminated  by  the  final  rule, 
then  the  Service  should  publish 
precedent  decisions  made  available  to 
the  public  to  inform  and  bind  decision- 
makers in  subsequent  cases.  Further,  the 
commenter  noted  the  regulations  should 
specify  that  the  decisions  are  binding  on 
the  district  directors  and  the 
Headquarter  Post-order  Detention  Unit 
(HQPDU).  First,  the  law  does  not  require 
independent  review  by  the  Board.  See 
Marcello  v.  Bonds.  349  U.S.  302.  310 
(1955).  Second,  the  rule  contemplates 
individualized  determinations  where 
each  i:ase  must  be  reviewed  on  its 
particular  facts  and  circumstances,  and 
affords  aliens  periodic  reconsideration 
in  a  non-adversarial  process. 
Appropriate  guidance  to  the  public  and 
the  Service  officers  involved  is  provided 
by  the  rules  themselves.  Appropriate 
exercise  of  discretionary'  authority  and 
consistency  in  decision  making  are 
further  achieved  by  transferring  the 
detention  authority  from  the  various 
district  direc:t()rs  nationwide  to  the 
centralized  HQPDU  and  provision  for 
specially  trained  Service  officers  who 
will  administer  the  program  and  make 
the  periodic  custody  determinations. 
The  Service  concurs  with  the 
commenter  who  expressed  concern  over 
training  issues  and  recommended  that 
the  Service  staff  should  be  trained  by 
ncm-law  enforcement  personnel.  One  of 
the  basic  requirements  for  quality 
decision  making  is  specific  training  of 
officers  who  will  be  making  custody 
recommendations  or  determinations. 
The  Service  already  has  an  on-going 
training  program  for  Service  officers 
who  participate  in  Cuban  Review  Panels 
and  that  training  program  includes  non- 
law  enforcement  trainers.  Training  is 
being  provided  to  Service  officers  who 
will  administer  the  program,  and  will  be 
maintained  and  routinely  monitored 
with  the  implementation  of  the  final 
rule.  The  commenter  also  advocated 
that  the  final  rule  provide  an 
enforcement  mechanism  if  the 
established  procedures  are  not  followed, 
such  as  a  complaint  procedure  to  the 
Executive  Associate  Commissioner  for 
Operations,  or  Director  of  the  HQPDU. 
Nothing  in  the  rule  prevents  the 
detainee  from  notifying  the  HQPDU 


Director  of  delays  in  the  processing  of 
the  detainee's  custody  review.  The 
Service  must  maintain  some  flexibility 
in  scheduling  reviews,  but  any  unusual 
delays  or  other  problems  should  be 
brought  to  the  Director's  attention. 

Several  commenters  expressed 
concern  that  the  proposed  rule  does  not 
give  the  alien  a  full  opportunity  to 
demonstrate  why  he  or  she  should  be 
released.  The  rule  provides  the  alien  the 
opportunity  to  submit  advance 
documentation  pertinent  to 
consideration  for  release,  and  the  alien 
has  a  full  opportunity  to  supplement 
those  materials  during  the  panel 
interview.  The  panel  will  not  proceed 
with  or  will  interrupt  an  interview  if  it 
becomes  apparent  that  the  alien  does 
not  understand  the  proceedings. 
Further,  the  alien  may  advise  the 
district  director  or  HQPDU  in  advance 
of  the  scheduled  review  that  he  or  she 
requests  a  translator,  and,  if  appropriate, 
a  competent  interpreter  will  be 
provided. 

Representation  at  no  expense  to  the 
government  is  in  accord  with  statutory 
requirements  at  section  292  of  the  Act, 
8  use.  1362.  Far  from  discouraging  the 
alien  from  obtaining  assistance  for  a 
custody  review,  the  rule  makes 
reasonable  provision  for  the  alien  to 
secure  legal  services  or  assistance  of  his 
or  her  choosing  at  no  expense  to  the 
government.  The  Service  will  provide 
detainees  with  a  list  of  available  pro 
bono  or  low  cost  legal  representatives 
who  may  assist  the  alien  in  the  custody 
review  process. 

Independent  Adjudicator 

The  Service  also  received  numerous 
comments  that  the  district  director  and 
HQPDU  custody  reviews  should  be 
conducted  by  an  independent 
adjudicator.  Custody  review  procedures 
do  not  require  an  independent 
adjudicator.  In  Marcello,  which  dealt 
with  deportation  proceedings,  the  court 
noted  that  the  fact  that  the  special 
inquiry  officer  was  subject  to  the 
supervision  and  control  of  Service 
officials  charged  with  investigative  and 
prosecuting  functions  did  not  so  strip 
the  hearing  of  fairness  and  impartiality 
as  to  make  the  procedure  violative  of 
due  process.  The  court  stated  that:  "The 
contention  is  without  substance  when 
considered  against  the  long-standing 
practice  in  deportation  proceedings, 
judicially  approved  in  numerous 
decisions  in  the  federal  courts,  and 
against  the  special  considerations 
applicable  to  deportation  which  the 
Congress  may  take  into  account  in 
exercising  its  particularly  broad 
discretion  in  immigration  matters."  349 
U.S.  at  311. 
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As  indicated,  this  rule  is  modeled 
after  the  Cuban  Review  Plan,  at  8  CFR 
212.12,  an  analogous  statutory  and 
regulatory  framework  providing  for  the 
continued  custody  of  excludable 
criminal  aliens  when,  subject  to 
periodic  reconsideration,  the  Attorney 
General  determines  that  release  of  such 
aliens  would  pose  a  danger  to  the 
community.  The  experience  of  the 
Cuban  Review  Plan  concretely 
demonstrates  that  these  procedures 
provide  sound  decision  making  for  both 
the  Government  and  the  alien.  Because 
the  Cuban  Review  Plan's  inception  in 
April  1988,  parole  has  been  granted  in 
over  7,000  cases  (some  of  these  may  be 
the  same  individuals  who  are 
reparoled). 

Under  the  current  post-order  custody 
review  procedures  set  forth  in  8  CFR 
241.4  and  the  Pearson  memorandum, 
approximately  6,200  aliens  have  been 
provided  custody  reviews  by  district 
directors  during  the  period  &t>m 
February  1999  through  mid-November 
2000,  to  determine  whether  detention  of 
the  alien  beyond  the  90-day  removal 
period  is  warranted.  Of  those  aliens, 
approximately  3.380  were  released. 

The  Department  has  carefully 
considered  the  views  of  the 
commenters,  and  will  retain  the 
proposed  procedures  in  the  final  rule. 

Showing  by  the  Alien 

The  Service  received  numerous 
comments  on  the  showing  required  of 
the  alien  under  §  241.4(d)(1).  These 
commenters  believed  that  the 
Government  should  bear  the  burden  of 
demonstrating  why  the  ahen  should  not 
be  released.  In  other  words,  there 
should  be  a  presumption  of  release. 
Some  commenters  objected  to  the 
standard  of  "to  the  satisfaction  of  the 
Attorney  General"  as  confusing  and  also 
objected  to  the  language  th^  the  alien's 
release  not  present  a  danger  to  the 
"safety  of  other  persons  or  to  property." 
One  conmienter  expressed  the  belief 
that  this  was  a  lesser  standard  than 
"clear  and  convincing  evidence"  and 
was  therefore  imacceptable. 

One  commenter  proposed  language 
for  §  241.4(d)(1)  based  on  a  presumption 
in  favor  of  release  and  no  detention 
unless  conditions  identified  in  18  U.S.C. 
3142(c)  cannot  reasonably  ensure  the 
alien's  appearance  for  removal  and 
protect  against  dangers  to  the 
community,  other  persons,  or  property. 

A  presumption  in  favor  of  release 
along  the  lines  suggested  by  the 
commenters  woidd  be  contrary  to  recent 
legislation.  Through  a  series  of 
enactments  over  the  past  13  years, 
Congress  has  manifested  a  serious  and 
growing  concern  regarding  aliens 


subject  to  removal  who  abscond  or 
conmiit  additional  crimes  while 
released  from  custody.  Numerous 
provisions  of  the  Act,  as  recently 
amended,  address  this  concern.  See 
generally  63  FR  27441  (May  18,  1998) 
(reviewing  enactments  and  legislative 
history).  Moreover,  removal  proceedings 
are  civil  in  nature,  and  the  Supreme 
Court  has  held  consistently  and  in  a 
variety  of  contexts  that  criminal 
procedures  and  legal  standards  are  not 
applicable  to  such  proceedings. 

"The  language  of  section  241(a)(6)  of 
the  Act,  8  U.S.C.  1231(a)(6),  the  current 
provision  governing  post-order 
detention,  does  not  create  any  such 
presumption  of  release,  nor  does  an 
alien  enjoy  a  right  to  liberty  on  account 
of  the  unwillingness  of  his  or  her  own 
or  another  govenunent  to  accept  him  or 
her.  See  Gisbert  v.  Attorney  General,  988 
F.2d  1437,  1443.  1447  (5th  Cir.), 
amended,  997  F.2d  1122  (5th  Cir.  1993); 
Garcia-Mirv.  Smith.  766  F.2d  1478, 
1484  (11th  Cir.  1985). 

The  fact  that  an  alien  has  been 
released  on  parole  from  a  criminal 
sentence,  and  has  not  conunitted  any 
additional  offenses  while  on  parole, 
may  be  considered  by  the  Service  in 
determining  whether  an  individual 
alien  may  be  released,  but  these  facts  are 
not  dispositive.  For  example,  an  alien's 
release  from  criminal  custody  may  be 
based  on  the  expiration  of  his  or  her 
sentence  or  other  factors  such  as 
overcrowding  in  the  penal  facility  and 
not  related  to  the  alien's  dangerousness 
to  the  community. 

After  full  consideration  of  all 
pertinent  comments,  the  Department 
will  retain  the  required  showing  by  the 
alien  as  provided  in  the  proposed  rule. 

The  Alien's  Representative  and  His 
Role 

Several  commenters  felt  that  the 
alien's  representative  should  have  a 
more  active  role  in  the  custody  review 
process,  including  questioning  the  alien 
and  making  closing  statements.  It  was 
also  suggested  that  the  panel  interview 
should  be  modeled  after  asylimi 
interviews  pursuant  to  8  CFR  208.9(d). 
Nothing  in  the  final  rule  prohibits  the 
representative  from  speaking  and 
assisting  the  alien  or  making  a  closing 
statement;  however,  the  procedures  are 
not  formal  or  adversarial  in  nature,  nor 
is  this  a  criminal  proceeding.  The 
representative  may  be  of  assistance  in 
bringing  factors  in  support  of  the  alien's 
request  for  release  to  the  attention  of  the 
decision-maker  that  the  alien  may  have 
neglected  to  mention  and  which  may 
assist  in  explaining  any  documentation 
that  requires  clarification.  However,  the 
representative  is  an  advocate  and  does 


not  replace  the  need  for  the  initial 
decision-maker  to  evaluate  the 
demeanor  and  credibility  of  the  alien. 
The  decision-maker  will  evaluate  the 
alien's  suitability  for  release  based  on 
observation  as  well  as  other  relevant 
circiunstances.  If  the  representative 
could  fulfill  this  function,  there  would 
be  no  need  for  an  interview  of  the  alien. 
Certaiidy  it  is  within  the  decision- 
maker's discretion  to  order  the  alien 
released  after  hearing  from  counsel  and 
receiving  any  written  documentation  in 
support  of  release  just  as  the  decision- 
maker can  order  release  after  a  records 
review.  It  is  not  required  that  the  alien 
participate  in  an  interview,  the  rule 
requires  that  the  opportimity  be 
afforded  to  the  alien,  however,  the 
decision-maker  may  draw  negative 
inferences  from  the  alien's  failure  to 
participate.  The  Department  finds  that  it 
is  not  necessary  to  formalize  the 
interview  process  as  has  been  done  with 
the  asylimi  regulations  and  will  retain 
the  supplemental  nile  lamguage  as 
written. 

A  number  of  commenters  objected  to 
the  language  of  §§  241 .4(h)(2)  and 
(i)(3)(ii)  referencing  the  discretion  of  the 
panel  or  the  institution  to  exclude  an 
ahen's  representative.  The  Department 
will  modify  the  language  of  this  section 
with  language  similar  to  that  suggested 
by  one  of  the  conunenters.  To  address 
any  security  concerns  the  panel  or 
institution  may  have  in  regard  to  a 
particidar  representative,  the  final  rule 
will  reflect  that  the  alien  may  obtain 
assistance  from  a  person  of  his  or  her 
choice  subject  to  the  panel's  and 
institution's  reasonable  security 
concerns. 

One  commenter  also  stated  that 
assistance  of  counsel  should  be  at  no 
expense  to  the  Service  rather  than  at  no 
expense  to  the  Government.  The 
Department  has  no  authority  to  override 
the  language  of  section  292  of  the  Act, 
8  U.S.C.  1362,  or  to  authorize 
expenditures  by  other  govenunent 
components,  and  will  make  no 
modification  to  this  section  of  the  rule. 

Interpreters  and  Record  of  Interviews 

Many  commenters  expressed  the  \'iew 
that,  at  the  alien's  request,  the 
Department  should  utilize  professional 
interpreters  only.  One  commenter  added 
that  interpreters  should  be  utilized 
whenever  one  was  used  in  the 
underlying  criminal  court  case.  The 
Department  wishes  to  stress  that 
wherever  communication  becomes 
problematic,  the  interview  will  be 
interrupted  or  postponed  if  necess.    .  to 
secure  competent  translation.  The  panel 
members  take  notes  during  the 
interview  process  and  are  instructed 
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during  their  training  to  ensure  that  the 
alien  understands  the  nature  of  the 
proceedings  and  has  every  opportunity 
to  address  the  panel  members  and  ask 
questions.  Advance  notification  that  the 
alien  desires  a  translator  will  enable  the 
decision-maker  to  investigate  the 
necessity  of  securing  the  services  of  a 
qualified  interpreter  and  will  facilitate 
conducting  the  interview  as  scheduled. 
The  Department  declines  to  require  a 
taped  recording  of  the  interview  as  some 
commenters  urged.  The  district  director 
(under  §  241.4(c)(1))  and  the  HQPDU 
Director  (under  t)  241.4(c)i3))  maintain 
appropriate  files  respecting  each 
detained  alien  who  is  reviewed  for 
possible  release.  The  HQPDU  panel 
members  conducting  an  interview  make 
contemporaneous  notes  of  the 
interview,  which  are  made  part  of  the 
alien's  A  file.  Similarly,  when  an  alien 
is  interviewed  as  part  of  the  district 
director's  custody  review,  any  notes 
made  of  such  interview  are  made  part  of 
the  alien's  A  file  In  addition,  decision- 
makers may  rely  on  a  variety  of 
materials,  including  those  from  public 
records,  the  Executive  Office  for 
Immigration  Review's  administrative 
record,  and  from  the  alien  and  his 
family  members  and  friends.  As 
explained  herein,  access  to  the  alien's  A 
file  is  currently  provided  and  that 
policy  remains  in  effect.  Also,  as  noted 
below,  much  of  the  information  in  an 
alien's  A  file  is  already  in  the  detainee's 
possession  or  is  a  public  record  (such  as 
a  conviction),  and  a  Freedom  of 
Information  Act  (FOIA)  request  can  be 
made  for  additional  items.  Any 
documentation  the  alien  submits  will 
become  part  of  the  A  file,  as  does  the 
written  recommendation  and  decision. 

Procedural  Standards 

Some  commenters  observed  that  the 
proposed  rule  did  not  impose  criminal 
standards  on  the  custody  procedures 
and  suggested  that  the  rule  should 
mandate  adherence  to  principles  of 
criminal  law.  However,  immigration 
proceedings  are  civil,  not  criminal,  in 
nature  and  rules  that  are  applu;able  to 
criminal  cases  are  not  so  here.  See  I\'S 
v.  LopezMendoza.  468  US.  1032.  1038- 
39  (1984);  Guti  v.  I\S.  908  F.Zd  495,  496 
{9th  Cir.  1992)  [per  curiam]  (holding 
Bail  Reform  Act  inapplicable  to 
immigration  proceedings). 

Specifically,  one  commenter  said  that 
requiring  responses  from  the  alien 
during  the  panel  interview,  see 
§241.4(i)(4),  denies  the  right  against 
self-incrimination.  It  is  up  to  the  alien 
to  demonstrate  that  he  or  she  does  not 
constitute  a  danger  to  the  public  safety 
or  a  flight  risk.  While  responses  are  not 
required,  if  the  alien  chooses  not  to 


answer  questions  put  to  him  or  her, 
negative  inferences  may  be  drawn  from 
the  alien's  silence.  See  Bilokumskv  v. 
Tod.  263  U.S.  149.  153-54  (1923). 

The  Decision  Making  Process 

Many  commenters  felt  that  §  241.4(d) 
did  not  require  sufficiently 
comprehensive  decisions  detailing  how 
and  why  a  decision  to  continue  custody 
was  made  Several  conunenters  offered 
replacement  language  for  this  section. 
The  Department  will  retain  the  language 
of  the  proposed  rule  that  mirrors  that  of 
8  C;FR  212.12.  A  decision  to  continue 
custody  under  this  rule  must  specify  the 
reasons  for  the  continued  detention.  A 
particular  format  is  not  required. 

Several  commenters  noted  that  the 
HQPDU  Director  should  not  be  able  to 
overrule  a  panel  recommendation  of 
release.  One  commenter  expressed  the 
view  that  the  HQPDU  be  eliminated 
altogether.  The  Department  will  make 
no  changes  to  the  rule  in  this  respect. 
The  purp(jse  of  the  HQPDU  is  to  act  as 
a  reviewing  authority.  The  HQPDU  must 
have  discretion  to  review  the  panel 
recommendation.  This  discretionary 
authority  does  not  nullify  the  interview 
process  as  one  commenter  opined. 
Rather,  the  process  gives  the  central 
reviewer  crucial  information  about  the 
alien  that  will  provide  a  major  focal 
point  for  the  custody  review.  To  ensure 
consistency,  the  HQPDU  should  be 
authorized  to  reverse  a  favorable  as  well 
as  an  unfavorable  panel 
recommendation  in  the  exercise  of  the 
Attorney  General's  discretion.  The 
procedure  of  centralized  review  has 
been  successfully  used  in  the  Cuban 
Review  Plan.  Experience  with  that 
program  has  demonstrated  that  the 
Headquarters  decision  sometimes 
overrules  the  recommendation  below, 
whether  that  recommendation  is  in 
favor  of  release  or  continued  detention. 

One  tiommenter  stated  that  the 
transfer  of  detention  authority  to  the 
centralized  unit  would  cause  delays  in 
the  process.  The  final  rule  provides  for 
periodic:  reviews  at  scheduled  intervals. 
The  Service  will  adhere  to  these 
timetables  as  provided  in  the  final  rule. 
Other  commenters  contend  that  the 
process  has  inherent  bias  as  the 
composition  of  the  panels  is  selected 
from  Service  professionals  who  are  law 
enforcement  personnel  rather  than 
social  workers,  probation  officers,  or 
mental  health  professionals.  Decision 
making  authority  regarding  custody  has 
traditionally  been  entrusted  to  officers 
of  the  Service.  The  Supreme  Court  has 
hmg  recognized  the  ability  of  Service 
officers  to  make  immigration 
determinations,  including  custody 
determinations,  and  Service  officers 


have  long  carried  out  this  responsibility. 
The  present  rule  is  intended  to  draw 
upon  significant,  specialized  expertise 
and  experience  within  the  Service, 
particularly  from  the  Mariel  Cuban 
program,  to  assist  the  Department  in 
reaching  sound,  well-considered 
custody  decisions.  The  Department 
believes  that  this  rule  will  improve  the 
quality  and  consistency  of  post-order 
custody  decisions,  and  will  retain  the 
pertinent  provisions  as  currently 
drafted. 

District  Director  Responsibilities 

Several  commenters  stated  that  the 
district  directors  should  be  encouraged 
to  interview  the  alien;  that  it  is 
insufficient  to  rely  on  a  records  review 
that  may  not  be  complete.  Under  the 
final  rule,  the  district  director  has  the 
discretion  to  conduct  a  personal  or 
telephonic  interview. 

Further,  under  the  final  rule  the  alien 
has  the  opportunity  to  submit  any 
documentation  that  he  or  she  feels 
supports  his  or  her  request  for  release. 
In  that  way.  any  recent  and  probative 
material  including  rehabilitative  efforts 
may  be  considered  in  conducting  the 
custody  review.  Also,  the  recent 
conclusion  of  immigration  proceedings 
should  mean  that  the  A  file  maintained 
by  the  Service  on  the  alien  contains  the 
most  recent  information  available.  The 
Department  will  not  mandate  a  personal 
or  telephonic  interview  by  the  district 
director  for  the  90-day  custody  review. 
It  is  impracticable  to  require  a  district 
director  to  personally  interview  every 
alien  detained  within  his  or  her  district. 
The  district  director  must  delegate  many 
duties  to  the  officers  working  for  him  or 
her  in  order  to  ensure  that  tasks  for 
which  he  or  she  is  responsible  are 
carried  out  properly  and  as 
expeditiously  as  possible.  The  final  rule 
provides  for  an  interview  after  the 
HQPDU  has  conducted  a  records  review 
and  has  not  made  an  initial 
determination  to  order  the  alien's 
release. 

Travel  Documents 

Some  commenters  expressed  the  view 
that  whether  or  not  the  Service  could 
obtain  a  travel  document  was  either 
irrelevant  or  of  minimal  relevance  to  the 
issue  of  whether  the  alien  was  eligible 
for  release.  In  addition,  several 
commenters  suggested  that  travel 
documents  would  have  to  be  in  the 
Service's  actual  possession  in  order  to 
trigger  an  inquiry  into  further  detention. 
The  Department  will  not  change  the 
final  rule  based  on  these  comments.  The 
comments  are  contrary  to  the 
congressional  goal,  enacted  into  law,  to 
ensure  that  aliens  ordered  removed  from 
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the  United  States  are  available  for 
prompt  removal  when  travel  documents 
are  obtained.  As  indicated  in  the 
government's  response  to  comments  on 
the  constitutionality  of  this  rule  and 
statutory  interpretation,  section 
241(a)(6)  of  the  Act  grants  the  Attorney 
General  specific  authority  to  continue  to 
detain  an  alien  following  the  expiration 
of  the  removal  period.  An  order  of 
removal  does  not  convert  to  a  grant  of 
admission  or  de  facto  admission 
because  a  foreign  government  delays  or 
refuses  to  accept  the  return  of  one  of  its 
nationals.  Similarly,  an  alien  found 
deportable  and  ordered  removed  does 
not  gain  permission  to  remain  in  the 
United  States  simply  because  of  the 
refusal  of  another  country  to  admit  the 
alien.  Congress  enacted  the  removal 
period  at  section  241(a)  of  the  Act  to 
facilitate  the  removal  of  criminal  aliens, 
an  objective  of  paramount  importance. 
Detention  has  proven  to  be  an  effective 
enforcement  tool  in  the  removal  of 
criminal  aliens  as  nondetained  aliens 
often  fail  to  appear  for  pending 
immigration  proceedings  or  removal 
after  issuance  of  a  final  order.  It  is 
within  the  discretion  of  the  Service  to 
determine  the  likelihood  of  receipt  of  a 
travel  document  in  the  foreseeable 
future.  A  policy  of  automatic  release 
pending  the  issuance  of  travel 
documents  would  thwart  the  intention 
of  Congress  that  the  Attorney  General  be 
vested  with  the  discretion  to  detain 
certain  aliens  including  those  who  pose 
a  danger  to  the  community  or  a  risk  of 
flight  pending  their  removal.  Such  a 
policy  could  serve  to  encourage  foreign 
governments  to  further  delay  or  refuse 
to  accept  the  return  of  their  nationals  if 
they  expect  the  U.S.  Government  will 
release  the  alien.  See  Mezei,  345  U.S.  at 
216;  Barrera,  44  F.3d  at  1448. 

Two  commenters  felt  that  the 
proposed  rule  improperly  penalizes 
aliens  who  fail  to  cooperate  with  the 
Service  in  seeking  a  travel  docxunent. 
Although  the  purposes  of  immigration 
detention  are  not  punitive,  we  wish  to 
emphasize  that  cooperation  in  obtaining 
a  travel  document  is  required  by  law, 
and  that  failure  of  an  alien  subject  to  a 
final  removal  order  to  cooperate  with 
the  Service  in  obtaining  a  travel 
document  is  a  felony  punishable  by 
imprisonment  of  four  to  ten  years.  See 
section  243(a)(1)(D)  of  the  Act,  8  U.S.C. 
1253(a)(1)(D)  (Supp.  IV  1998).  An  alien 
who  fails  or  refuses  to  cooperate  in 
obtaining  a  travel  document  not  only 
engages  in  criminal  conduct,  but  also 
helps  to  bring  about  the  very  condition 
he  or  she  complains  of — i.e.,  prolonged 
detention — by  that  criminal  conduct. 
Moreover,  the  Act  specifically  provides 


for  detention  in  the  event  that  an  alien 
subject  to  a  final  removal  order  fails  or 
refuses  to  cooperate  in  obtaining  a  travel 
document.  See  section  241(a)(1)(C)  of 
the  Act,  8  U.S.C.  1231(a)(1)(C)  (Supp.  IV 
1998).  These  provisions  manifest  a  clear 
congressional  policy  with  regard  to 
cooperation  in  obtaining  travel 
documents.  The  Department  believes 
the  rule  as  presently  drafted  is  both 
consistent  with  this  congressional 
policy  and  reasonable  in  allowing  for 
consideration  of  the  alien's  cooperation 
and  compliance  with  the  law.  The 
pertinent  provisions  will  be  retained 
without  modification. 

Criteria  for  Release 

The  Department  received  several 
comments  objecting  to  the  criteria 
specified  in  §  241.4(e)  because  they 
differ  from  the  statutory  criteria.  Other 
commenters  found  it  confusing  to 
require  two  separate  findings  regarding 
risk  to  the  community  and  opined  that 
the  focus  of  inquiry  should  be  on 
prospective  behavior  in  the  community. 
Some  commenters  found  this  section 
gave  too  much  discretion  to  the 
decision-maker  whereas  another  felt 
there  was  too  little  discretion.  The 
criteria  in  this  section  are  consistent 
with  the  Mariel  Cuban  parole  regulation 
at  8  CFR  212.12  and  will  assist  the 
decision-maker  in  identifying  and 
evaluating  factors  relevant  to  the 
exercise  of  discretion  regarding 
continuation  of  custody.  The  criteria  set 
out  in  §  241.4(e)  provide  essential 
guidance  to  the  decision-maker  in 
assessing  future  risk  to  the  community. 
In  making  this  determination,  both  past 
and  present  behavior  are  relevant. 
Restricting  the  custody  review  inquiry 
to  behavior  subsequent  to  the  alien's 
release  from  incarceration  or  from  the 
time  of  detention  in  Service  custody 
would  place  unacceptable  limitations 
on  the  decision-maker's  ability  to  fully 
review  the  circumstemces  of  an  alien's 
case  in  making  a  custody  decision. 

One  commenter  suggested  additional 
Ijmguage  for  the  end  of  §  241.4(e)(1) 
(suggested  change  in  italics):  "*   *   * 
immediate  removal,  while  proper,  is 
otherwise  not  practicable  or  not  in  the 
public  interest,  or  potentially 
detrimental  to  the  health  or  well  being 
of  the  alien."  The  humanitarian 
concerns  expressed  by  the  commenter 
are  encompassed  within  the  rule's 
current  language  of  "not  practicable  or 
not  in  the  public  interest"  and 
additional  language  is  not  necessary. 
The  Service  has  the  discretion  to  release 
a  detainee  or  even  to  delay  removal  for 
humanitarian  reasons. ■ 

One  commenter  suggested  that  the 
criteria  of  §  241.4(e)(3)  that  "the 


detainee  is  likely  to  remain  nonviolent" 
be  replaced  with  the  detainee  has 
expressed  an  intent  to  remain 
nonviolent.  The  Department  believes 
that  the  proposed  rule  correctly  captiu-es 
the  relevant  inquiry.  An  expression  of 
intent  to  refrain  from  violence,  though 
potentially  relevant  to  a  release 
determination,  is  not  in  itself 
necessarily  determinative  or  even 
persuasive.  Indeed,  one  of  the  aims  of 
the  process  is  to  assess  the  detainee's 
credibility  regarding  rehabilitation.  The 
language  of  the  proposed  rule  will  be 
retained,  therefore,  without 
modification. 

Factors  for  Consideration 

Several  comments  expressed  the  view 
that  the  commission  of  disciplinary 
infractions  should  not  preclude  a 
finding  that  the  alien  is  not  a  risk  to  the 
community.  Other  commenters  felt  that 
their  commission  should  be  afforded 
minimal  weight  in  the  risk  assessment 
because  of  disparity  in  detention 
standards  and  requirements,  constant 
transfers,  and  language  barriers.  There  is 
nothing  in  the  rule  that  prohibits  release 
in  a  case  where  the  alien  has  been 
involved  in  the  commission  of 
disciplinary  infractions.  Disciplinary 
infractions  represent  one  of  several 
factors  that  are  to  be  considered  and 
afforded  appropriate  weight  in  making  a 
recommendation  or  decision.  Some 
infractions  are  more  serious  than  others 
and  will  be  weighed  as  warranted  by  the 
circumstances  in  each  case.  As  a  general 
matter,  however,  disciplinary 
infractions  are  relevant  to  danger  to  the 
community,  because  they  reflect  the 
alien's  present  ability  to  follow  rules, 
respect  the  rights  of  others,  and  act 
appropriately  on  his  or  her  own  if 
released  into  a  less  structured 
environment. 

The  Department  received  some 
comments  stating  that  consideration  of 
the  detainee's  criminal  conduct  and 
other  criminal  history  was  too  broad  an 
inquiry  because  it  allows  consideration 
of  unverified  charges  not  resulting  in  a 
criminal  conviction.  However,  under 
the  immigration  law,  grounds  of 
removability  may  include  criminal 
conduct  that  does  not  result  from  a 
criminal  conviction.  Because  such 
conduct  is  sufficient  to  support  a 
finding  of  removability  from  the  United 
States,  it  may  also  be  considered  for 
detention  purposes.  Consideration  of 
criminal  history  is  probative  of  the 
threat  to  the  community  posed  by  the 
alien's  potential  release.  It  is  relevant  to 
consider  the  alien's  entire  criminal 
history  although  the  weight  given  to 
each  factor  will  vary  according  to  the 
individual  facts  and  circumstances  of  a 
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particular  case.  The  rule  adequately 
provides,  without  additional  specificitv. 
for  consideration  of  the  nature  and 
seventy  of  the  convictions,  factors  in 
mitigation  of  a  criminal  sentence,  the 
sentence  imposed,  state  parole  findings, 
probation,  and  other  criminal  historv'. 
Moreover,  to  the  extent  that  non 
conviction  criminal  histor\'  information 
mav  exist,  the  decision-maker  can  make 
clarifying  inquiries  with  the  alien  or  the 
alien's  representative,  as  appropriate, 
and  can  give  criminal  history- 
information  whatever  weight  is 
appropriate  in  light  of  the  information 
available 

Coramenters  suggested  that  the  body 
of  the  rule  as  well  as  the  supplemental 
information  section  should  state  that  no 
negative  inference  will  be  made  from 
non- participation  in  rehabilitation 
programs  if  such  programs  are  not 
available  in  the  facility  where  the  alien 
is  housed  Some  commenters  wanted 
the  body  of  the  rule  to  add  that  ( 1 ) 
barriers  to  participation  include  long 
waiting  lists,  waiting  periods  for  new 
detainees,  and  the  unavailability  of 
some  programs  to  detainees,  and  (2)  that 
program  availability  at  state  and  local 
institutions  prior  to  Ser\"ice  detention 
may  be  considered. 

The  Department  understands  the 
concerns  reflected  in  these  comments, 
but  does  not  believe  that  a  change  in  the 
regulatory  text  is  necessary  or 
appropriate  to  address  them.  The 
relevance  of  nonparticipation  in 
rehabilitative  programs  is  a  proper 
subject  of  internal  training.  It  is  not 
necessary,  therefore,  to  reinforce  this 
message  through  an  alteration  of 
regulatory  text.  Moreover,  detainees 
seeking  release  are  free  to  submit 
materials  indicating  the  impossibility  or 
difficulty  of  enrolling  in  rehabilitative 
programs  if  they  wish 

Two  commenters  felt  that  the  rule 
should  specif\'  the  nature  of 
participation  in  rehabilitation  programs, 
freedom  from  disciplinary'  infractions, 
and  other  indicia  of  commitment  to 
good  conduct  required  to  secure  the 
alien's  release,  particularly  after 
conrunission  of  violent  crimes.  In  other 
words,  these  commenters  invite  the 
Department  to  specif\'  criteria  the 
satisfaction  of  which  would  require 
release  from  custody. 

In  general,  the  custody  review 
determination  involves  highly 
individualized  case  reviews  for  which 
mandatory'  release  pursuant  to  pre- 
established  formulas  would  not  be 
appropriate.  Rather,  the  Department 
prefers  an  approach  based  un  the 
consideration  of  factors  included  iii  the 
rule  instead  of  mandatory'  criteria  The 
regulation  cannot  cover  every 


conceivable  circumstance  and  provide 
enough  flexibility  to  accommodate 
multiple  issues  considered  in  the 
exercise  of  discretion  under  section 
241(a)(6)  of  the  Act,  8  U.S.C.  1231(a)(6). 
To  avoid  what  the  comrnenter  terms 
"rubber  stamp  denials,"  the  listed 
factors  and  other  pertinent  information 
will  be  evaluated  in  relation  to  the 
alien's  character,  and  ability  to  adjust  in 
the  community.  The  Department 
declines  to  change  the  rule  based  on  this 
comment. 

Similarly,  the  Department  received 
numerous  comments  stating  that  the 
only  factors  that  should  be  considered 
are  the  enumerated  ones  and  that  no 
single  factor  should  be  weighed  so  as  to 
exclude  all  others  The  Department 
declines  to  make  any  chcinges  to  the 
final  rule  based  on  these  comments. 
Maintaining  flexibility  is  essential  to  the 
exercise  of  discretion.  The  decision- 
maker may  weigh  the  same  factors 
differently  depending  on  the 
circumstances  of  the  individual  case. 
Further,  the  list  of  factors  for 
consideration  provides  a  guideline  (not 
an  exclusive  list)  for  the  decision-maker 
to  utilize  in  reaching  a  custody 
determination.  If  other  relevant 
circumstances  are  present  in  a  particular 
case,  the  decision -maker  must  be  free  to 
consider  them.  .Several  commenters 
suggested  that  favorable  factors  should 
be  set  out  with  more  specificity  in  the 
rule,  including  prospects  for 
employment,  community  care 
placement  opportunities,  ties  to  clergy 
or  community  organizations,  and 
sponsorship.  Such  specificity  is  not 
needed  in  the  final  rule  because  the  rule 
already  addresses  sponsorship  and 
provides  for  consideration  of 
community  ties  and  other  factors 
whether  favorable  or  unfavorable. 

Several  commenters  suggested  that 
the  body  of  the  final  rule  state  that  there 
IS  no  presumption  of  dangerousness  due 
to  the  existence  of  a  criminal  record. 
The  decision-maker's  responsibility  is  to 
weigh  the  severity  and  circumstances  of 
the  criminal  conduct  along  with  other 
material  considerations,  whether 
favorable  or  unfavorable,  in  making  a 
custody  determination.  The  Department 
will  not  mandate  a  result  either  for 
release  or  detention  based  on  the 
presence  or  lack  of  a  particular  factor  for 
consideration.  As  discussed  above,  it  is 
up  to  the  alien  ordered  removed  to 
demonstrate  a  lack  of  danger  to  the 
community  and  flight  risk  upon  release. 

Other  commenters  suggested  that  only 
iiiimigration  violations  relevant  to  flight 
risk  should  be  considered  and  only 
willful  failures  to  appear.  Failure  to 
appear  for  probation  appointments, 
court  hearings,  and  other  mandated 


proceedings  is  highly  probative  of  flight 
risk.  As  with  any  other  factor,  the 
specific  circumstances  surrounding  the 
failure  to  appear  will  determine  how 
much  weight  the  decision-maker  gives 
it.  It  is  unnecessary  to  amend  the  final 
rule  and  address  this  with  more 
specificity. 

Two  commenters  wanted  to  add  as  a 
factor  for  consideration  the  length  of 
time  the  detainee  has  been  in 
immigration  custody.  The  final  rule 
does  not  exclude  this  factor,  if  relevant, 
from  the  decision-maker's 
consideration,  but  an  explicit  mention 
of  this  has  not  been  included  in  the  rule. 

One  commenter  suggested  that 
favorable  factors  such  as  ties  to  the 
United  States  and  availability  of  work  or 
other  programs  should  not  be 
considered  because  removable  aliens 
may  be  deported  from  this  country 
witiiout  regard  to  such  considerations. 
The  Department  wdll  not  change  the 
final  rule  based  on  this  comment.  The 
crux  of  this  program  is  to  mcike  a 
custody  determination  based  on  an 
analysis  and  weighing  of  factors  that 
may  permit  the  alien's  release  into  the 
community  until  such  time  as  his  or  her 
removal  can  be  effected.  Ties  to  the 
community,  work  opportunities,  and 
rehabilitative  programs  are  relevant  to 
making  a  custody  determination. 

Several  commenters  suggested  the 
addition  of  a  factor  to  be  weighed 
heavily  in  favor  of  the  alien:  that  the 
alien  cannot  be  returned  to  his  or  her 
country  of  origin.  Although  nothing  in 
the  rule  prevents  a  decision-maker  from 
considering  such  a  circumstance  in 
rendering  a  custody  decision,  the 
overriding  concerns  of  the  rule  are 
public  safety  and  flight  risk,  and  the 
likelihood  of  the  alien's  successful 
reintegration  into  the  community 
pending  removal.  The  Department  feels 
that  the  list  of  discretionary  factors 
properly  focuses  on  these  issues,  but 
leaves  decision-makers  with  broad 
discretion  to  consider  other 
circumstances  as  may  be  appropriate  in 
each  case.  Therefore,  the  text  of  the  rule 
will  not  be  modified. 

Sponsorship 

Several  commenters  believed  that  the 
sponsorship  provision  should  be 
deleted  or  modified.  The  suggested 
language  authorizes  the  district  director 
or  Executive  Associate  Commissioner, 
in  the  exercise  of  discretion,  to 
condition  release  on  the  detainee's 
having  a  sponsor  or  participating  in  an 
approved  halfway  house  or  mental 
health  or  community  project,  whether 
residential  or  not.  The  language  of  the 
rule  is  sufficiently  broad  to  allow  the 
decision-maker  to  consider  a  wide  range 
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of  sponsorship  possibilities.  Given  that 
sponsorship  is  a  permissive  rather  than 
a  mandatory  condition  of  release,  the 
Department  will  not  expand  the 
language  of  §  241, 4(j)(2). 

One  commenter  suggested  that  the 
rule  should  encourage  employment 
authorization  and  mandate  a  grant  or 
denial  decision  within  30  days  of 
application.  Such  specificity  is  not 
required  in  the  final  rule.  As  with  other 
provisions  of  the  final  rule,  each  case 
will  receive  individual  consideration. 
The  Service  will  make  decisions  on 
work  authorization  as  exi}editiously  as 
possible.  It  was  also  suggested  that  the 
rule  should  authorize  the  presence  of 
the  sponsor  at  the  panel  interview.  The 
Department  has  no  objection  to  the 
sponsor's  being  selected  as  the  alien's 
representative,  subject  to  the  security 
concerns  of  the  panel  or  institution.  If 
the  alien  desires  the  presence  of  his  or 
her  sponsor  in  addition  to  the  presence 
of  counsel  or  other  representative,  the 
alien  must  make  advance  arrangements 
with  the  panel  and  the  facility. 

Release  or  Order  of  Supervision 

One  commenter  asked  whether  the 
release  of  an  inadmissible  alien 
constitutes  a  release  on  parole  pursuant 
to  section  212(d)(5)  of  the  Act,  8  U.S,C. 
1182(d)(5),  and  8  CFR  212.5(d)(2){i)  or 
under  an  order  of  supervision  pursuant 
to  section  241(a)(3)  of  the  Act,  8  U.S.C. 
1231(a)(3).  and  8  CFR  241.5.  Reference 
to  the  parole  statute  and  regulations  is 
correct  and  will  not  be  revised.  An  alien 
who  has  been  denied  admission  to  the 
United  States  continues  to  be  an 
applicant  for  admission  and  pending 
removal  is  subject  to  release  in 
accordance  with  the  Attorney  General's 
parole  authority  both  before  and  after  a 
final  order  of  exclusion  or  removal  on 
grounds  of  inadmissibility.  See,  e.g., 
Leng  May  Ma  v.  Barber,  357  U.S.  185, 
188  (1958);  Palma  v.  Verdeyen,  676  F.2d 
100,  103  (4th  Cir.  1982);  see  also 
sections  101(a){13)  and  212(d)(5)  of  the 
Act.  8  U,S.C.  1101  (a)(13).  8  U.S.C. 
1182(d)(5)(A):  8  CFR  212.12.  As  in  the 
Mariel  Cuban  program  at  8  CFR  212.12, 
the  Attorney  General  may  impose  a 
reporting  requirement  or  other 
conditions  of  release  in  the  case  of  an 
inadmissible  alien  who  is  detained 
pursuant  to  section  241(a)(6)  of  the  Act 
and  approved  for  parole. 

Frequency  and  Timing  of  Reviews 

Numerous  commenters  objected  to  the 
change  from  review  of  custody  status 
every  six  months  under  the  Pearson 
memoranda  to  annual  reviews.  The 
Department  has  fully  considered  this 
issue  and  will  retain  the  annual  review 
structiure.  The  final  rule  is  modeled  after 


the  Cuban  Review  Plan,  which  also 
operates  on  an  annual  review  schedule. 
The  Pearson  reviews  were  structured  on 
an  interim  basis  until  more  permanent 
procedures  could  be  put  in  place.  The 
final  rule  will  allow  sufficient  time 
between  reviews  for  interview 
scheduling  and  compiling  of  the 
materials  for  review.  Further,  interim 
reviews  are  not  foreclosed  by  the 
annually  scheduled  custody  review. 
Under  §241.4(k)(2)(iii).  the  HQPDU  will 
respond  to  the  alien's  written  request  for 
release  based  on  a  showing  of  a  material 
change  in  circumstances  since  the  last 
aimual  review.  One  commenter  asked 
why  there  were  no  sanctions  in  the  rule 
if  a  review  is  late.  The  remedy  if  a 
review  is  late  is  a  full  review  as  soon  as 
possible.  The  Department  must  preserve 
flexibility  for  redeployment  of  Service 
staff  for  national  immigration 
emergencies  or  other  mandates 
requiring  immediate  attention.  Extreme 
weather  conditions,  or  other 
transportation  problems  may  delay  a 
panel's  visit  to  a  particular  facility'.  A 
panel  member's  illness  or  other  personal 
emergency,  a  prison  lock-down 
situation,  or  the  alien's  transfer  to 
another  facility  are  some  other  reasons 
that  interviews  might  be  delayed. 

Several  commenters  objected  to 
§241.4{k)(3)  of  the  rule  allowing  for 
suspension  of  reviews  for  removal  or 
good  cause.  Other  commenters  urged 
that  this  section  provide  for  notice  and 
a  right  of  appeal.  The  Department  will 
retain  this  section  in  the  rule  as  written. 
This  section  is  essential  for 
administration  of  the  program  and  in 
furtherance  of  removal  where 
practicable.  Release  under  section 
241(a)(6)  of  the  Act  is  a  privilege  and 
can  be  revoked.  As  provided  in  the  rule, 
if  further  review  is  appropriate  after 
suspension,  it  will  be  rescheduled.  Any 
administrative  appeal  and  hearing 
would  only  delay  the  review  further  and 
would  be  inappropriate  in  cases  where 
prompt  removal  is  practicable. 

Several  commenters  suggested  that 
transfer  of  detention  authority  fi-om  the 
district  director  to  the  HQPDU  should 
occur  upon  expiration  of  the  removal 
period.  The  Department  will  retain  the 
rule  provisions  regarding  transfer  as 
written.  The  rule  provides  for  an  orderly 
transfer  of  authority  and  fully  sets  out 
the  procedures  for  automatic,  periodic 
review. 

One  commenter  noted  that  the  rule  is 
a  tremendous  improvement  in  providing 
for  meaningful  and  periodic  reviews. 
The  balance  of  comments  pertaining  to 
§  241.4(k)  concern  requiring  mandatory 
deadlines  for  conducting  custody 
reviews,  writing  decisions,  and  serving 
them  on  the  alien.  The  Department  will 


not  make  any  changes  to  the  final  rule 
as  a  result  of  these  comments.  As 
indicated  in  previous  responses,  the 
Ser\'ice  must  maintain  flexibility  for 
allocation  of  resources  and  for  working 
cooperatively  with  other  federal 
agencies  as  well  as  state  and  loca' 
authorities.  The  Ser\'ice  is  obligated  to 
make  every  reasonable  effort  to  ensure 
that  reviews  are  held  timely  and 
professionally. 

Interim  Reviews 

Two  commenters  suggested  revision 
of  §  241.4(k)(2){iii)  to  allow  for  quarteriy 
interim  reviews  at  the  alien's  request 
without  restriction.  The  Department 
understands  the  commenters'  concerns; 
however,  implementing  such  a  program 
would  severely  strain  Service  resources, 
which  do  not  permit  more  frequent 
reviews  without  cause.  The  Service 
would  scarcely  have  completed  a  review 
before  it  would  be  time  to  begin  another. 
Frequent  re-review  of  the  same  facts 
without  any  change  in  circumstances  in 
support  of  release  would  merely  serve  to 
misdirect  Service  resources  that 
otherwise  could  be  more  usefully 
employed  and  would  result  in  delay  of 
reviews  in  other  cases.  The  Department 
disagrees  with  the  comment  that 
circumstances  cannot  change  because 
the  alien  is  detained.  For  example,  an 
appropriate  sponsor  might  be  located, 
the  alien  might  receive  an  employment 
offer,  remain  incident  free,  or  become 
eligible  for  or  successfully  complete 
rehabilitative  programs  that  might 
influence  the  decision-maker  to  approve 
release. 

Notice  and  File  Access 

Some  commenters  requested  that  the 
notification  of  custody  review  be 
extended  to  45  or  60  days  prior  to  the 
review.  The  Depaitment  declines  to 
extend  this  notification  period.  If  the 
alien  requires  additional  time  to  prepare 
for  a  custody  review,  it  may  be  granted 
in  accordance  with  the  provisions  of  the 
final  rule.  The  Department  agrees  with 
the  commenter  who  suggests  that  the 
alien  be  given  the  address  of  the 
HQPDU.  That  information  will  be 
supplied  to  the  alien  with  written 
notification  of  the  Headquarters  custody 
review. 

Some  commenters  felt  tha* 
§  241.4(h)(4)  should  specifically  advise 
the  alien  if  the  district  director  is 
retaining  jurisdiction  over  the  case  for 
the  additional  three-month  period, 
rather  than  referring  the  case  to  the 
HQPDU  at  the  expiration  of  the  90-day 
removal  period.  The  structure  of  the 
final  rule  permits  the  district  director 
flexibility  in  determining  what  options 
are  available  to  him  or  her  during  the 
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initial  period  when  the  Service  has 
assumed  physical  custody  over  the 
alien.  During  this  additional  three- 
month  period,  the  district  director  mav 
be  able  to  execute  the  removal  order, 
may  order  the  alien's  release  pending 
removal,  or  may  refer  the  case  to  the 
HQPDU  for  further  review  The  rule's 
notice  requirements  advise  the  alien  of 
the  results  of  the  90-day  review  while 
maintaining  the  district  director's 
flexibility  to  determine  what  further 
action  the  case  requires. 

Numerous  commenters  requested  full 
disclosure  to  the  detainee  and  the 
representative  of  the  alien's  A  file  and 
the  file  of  the  detention  facility  Others 
requested  copies  of  all  documents  relied 
on  by  the  Service  at  the  custody  review. 
Access  to  the  alien  A  file  will  be 
provided  to  the  detainee  and  the 
representative  in  accordance  with 
current  Service  policy  and  practice  as 
developed  under  the  Cuban  Review 
Plan,  and  subject  to  limited  exceptions 
such  as  the  identities  of  confidential 
informants,  law  enforcement  personnel, 
and  documents  that  cannot  be  released 
because  the  information  therein  would 
adversely  effect  an  ongoing 
investigation. 

Because  access  to  the  A  file  is 
provided,  the  Service  will  not  provide 
copies  as  a  matter  of  coiuse.  In  any 
event,  much  of  the  information  in  the  A 
file  is  already  in  the  detainee's 
possession  as  it  was  originally  obtained 
from  the  detainee  or  is  a  public  record 
(such  as  conviction  documents).  A  FOIA 
request  can  be  made  for  additional 
items.  The  detainee  or  representative 
must  make  arrangements  for  access  to 
files  of  the  detention  facility  from  the 
custodian  of  those  records  in  advance  of 
when  the  party  wishes  to  review  them. 
The  Service  is  not  the  custodian  of  files 
maintained  by  a  non-Service  detention 
facility  and  has  no  authority  to  grant  or 
deny  access  to  such  files. 

One  commenter  proposed  language 
changes  to  the  provisions  concerning 
service  of  notices  and  decisions  to  the 
alien  and  the  representative  of  record. 
The  Department  will  not  change  the 
wording  of§§241.4(d)(2)  or  (d)(3). 
Section  241.4(d)(3)  adequately  ensures 
that  the  representative  of  record  will 
receive  a  copy  of  any  notice  or  decision. 

One  commenter  requested  that  the 
notice  required  by  §  241.4(h)(2)  for  the 
district  director's  90-day  review  advise 
the  alien  of  the  criteria  of  §  24 1 .4(e)  and 
the  factors  in  §  241.4(f)  The  Department 
will  adopt  this  recommendation.  The 
notice  of  a  district  director  or  HQPDU 
custody  review  will  advise  the  alien  of 
the  criteria  of  §  241.4(e)  (conclusions 
that  must  be  drawn  by  the  decision- 
maker before  approving  a  release)  and 


factors  in  §  241.4(f)  to  assist  the  alien  in 
preparing  for  the  review.  A  notice  of 
custody  review,  whether  by  the  district 
director  or  the  HQPDU.  will  briefly 
advise  the  alien  of  the  review 
procedures  and  display  the  correct 
address  for  submission  of  any 
documents.  For  a  more  detailed 
explanation  of  review  procedures,  the 
detainee  may  consult  the  final  rule. 

The  Department  will  not  accept  the 
recommendation  of  a  commenter  to 
amend  the  language  of  §  241.4(h)(2)  so 
that  the  alien's  request  for  additional 
time  to  submit  documentation  to  the 
district  director  extends  the  time  for 
conducting  the  custody  review  only 
until  the  additional  information  has 
been  received.  The  custody  review  will 
be  conducted  as  promptly  as  scheduling 
permits 

Withdrawal  of  Release  Approval/ 
Revocation 

One  commenter  objected  to 
§  241.4(1)(2)  (Determination  by  the 
Service).  Other  commenters 
recommended  limiting  §  241.4(j)(4) 
(Withdrawal  of  release  approval)  to 
cases  where  removal  is  practicable  or 
there  is  a  material  change  in  the 
detainee's  conduct,  indicating  he  poses 
a  risk  to  the  community.  Conunenters 
also  requested  written  notice  of 
withdrawal  of  release  approval  and 
provisions  for  a  hearing  process.  Upon 
revocation,  conunenters  suggested  that 
the  next  review  bo  conducted  within  3 
months.  Depending  on  the 
circumstances  of  a  particular  case, 
revocation  or  withdrawal  of  release 
authorization  under  section  241(a)(6)  of 
the  Act,  8  U.S.C.  1231(a)(6),  may  be 
appropriate  for  any  of  the  reasons  listed 
in  section  241.4(1)(2)  of  the  rule, 
including  the  alien's  violation  of  a 
condition  of  release.  Cf.  section  243  of 
the  Act,  8  U.S.C.  1253(b)  (authorizing 
criminal  sanctions  for  violation  of 
release  conditions).  Section  241.4(l)(l) 
of  the  rule  provides  that,  upon 
revocation,  the  alien  will  be  provided 
notice  of  the  reasons  for  the  revocation. 
In  addition,  the  rule  is  being  modified 
to  provide  that  the  alien  will  be  afforded 
an  initial  informal  interview  promptly 
after  his  return  to  Service  custody  to 
provide  the  alien  an  opportunity  to. 
respond  to  the  reasons  for  the 
revocation.  The  rule  currently  provides 
at  §  241  4(1)(3)  for  a  full  custody  review, 
including  an  interview,  to  be  conducted 
within  thxee  months  of  the  revocation  of 
release.  The  rule  is  being  modified  to 
clarify  that  the  custody  review  will 
include  a  final  evaluation  of  any 
contested  facts  relevant  to  the 
revocation  and  a  determination  whether 


the  facts  as  determined  warrant 
revocation  and  further  denial  of  release. 

Recordkeeping,  Reporting,  and 
Ombudsman 

Several  commenters  stated  that  the 
district  director  should  forward  all 
dociunents  submitted  by  the  alien  to  the 
HQPDU.  The  Department  agrees  with 
this  recommendation.  The  alien's 
submissions  will  be  included  in  the 
HQPDU  custody  review  file. 

Several  commenters  endorsed  a 
reconunendation  that  the  Service 
compile  statistics  on  nationality,  length 
and  place  of  detention,  and  dates  of 
review,  and  that  these  statistics  be  made 
available  for  independent  review.  The 
Service  will  maintain  statistics  on  the 
deteiined  post-order  population.  Such 
statistics  may  be  available  through 
authorized  pre-existing  procedures.  The 
Department  declines  to  appoint  a 
separate  ombudsman  to  oversee  the 
implementation  of  the  program  and 
keep  statistics.  The  Service  has  a 
Headquarters  managerial  position  in  the 
Detention  and  Removals  Branch  that 
fulfills  the  functions  of  an  ombudsman. 

Courts 

Some  commenters  wanted  the  rule  to 
permit  federal  court  stays.  See  8  CFR 
241.6  (Administrative  stay  of  removal). 
This  rule  concerns  the  delegation  and 
exercise  of  powers  by  the  Attorney 
General,  not  the  courts.  Thus,  the  rule 
will  not  be  modified  to  account  for 
judicial  stays. 

Executive  Orders 

One  commenter  predicted  that  the 
rule  will  prolong  litigation  with  a 
corresponding  increase  in  costs  if 
promulgated.  The  conunenter  also  noted 
the  Government's  litigation  and 
detention  costs.  These  comments 
concern  policy  determinations  made  by 
Congress,  which  sets  immigration  policy 
and  passes  legislation  allocating 
expenditxnes  within  the  federal  budget. 
This  is  not  an  executive  or  judicial 
function. 

This  commenter  also  stated  that  the 
rule  affects  the  relationship  between  the 
states  and  the  federal  government  by 
nullifying  prior  determinations  (to 
release)  by  state  court  judges,  probation 
officers,  prison  authorities,  and  parole 
administrators.  The  conunenter  stated 
that  the  rule  requires  a  federalism 
summary  impact  statement.  The 
Department  disagrees  with  the  need  for 
an  impact  statement.  States  have  no 
authority  to  regulate  immigration.  This 
function  is  solely  within  the  province  of 
the  federal  government.  This  rule 
concerns  civil  immigration,  not  criminal 
law.  The  statutes  and  policies  being 
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implemented  by  state  courts,  probation 
and  parole  departments,  and  penal 
authorities'  release  determinations  are 
based  on  different  goals  and 
responsibilities  than  those  that  govern  a 
release  or  detention  decision  affecting 
an  alien  under  a  final  order  of  removal. 
For  example,  release  from  a  term  of 
imprisoiunent  is  mandated  when  an 
individual  has  been  sentenced  for 
commission  of  a  criminal  offense  and 
that  sentence  has  been  served.  There  is 
no  authority  to  detain  the  individual 
longer  under  that  criminal  sentence. 
Also,  a  particular  sentence  may  be 
mandated  by  statute  irrespective  of  the 
risk  that  the  criminal  poses  to  the 
commimity  upon  release.  This  is 
exemplified  in  "truth-in-sentencing" 
jurisdictions.  There  have  also  been 
various  instances  where  a  court  order 
mandates  the  release  of  criminals 
because  of  prison  overcrowding.  Thus, 
the  Department  believes  that  no  impact 
study  is  required. 

Venue  for  Panel  Reviews 

Two  commenters  stated  that  panel 
reviews  should  be  conducted  at  district 
processing  centers  to  allow  attorney 
representatives  and  family  to  attend. 
The  Department  cannot  implement  this 
suggestion.  The  rule  already  permits  the 
attendance  of  the  attorney 
representative.  Panel  interviews  will  be 
conducted  at  the  facility  where  the  alien 
is  detained.  Moving  detainees  for 
interviews  would  involve  significant 
additional  expenditiu-es  and  security 
concerns  that  would  detract  from  the 
expeditious  and  efficient  operation  of 
the  program. 

Transition  Provisions 

The  Department  will  retain  the 
transition  provisions  as  written.  Two 
commenters  requested  that  transitional 
cases  receive  an  interview  irrespective 
of  whether  the  last  review  was  a  records 
review  or  included  an  interview  and 
that  the  reviews  should  be  held  more 
frequently  than  specified  in  the  rule. 
The  transition  provisions  of  the  rule 
more  closely  mirror  the  permanent 
procediures  than  do  the  commenters' 
suggestions,  which  in  timing  resemble 
the  interim  Pearson  provisions.  The 
provisions  allow  the  Service  to  give  full 
consideration  to  cases  that  have  not  yet 
received  any  review  and  advance  equal 
treatment  of  all  cases  more 
expeditiously  than  the  commenters' 
proposal. 

Vera  Institute  of  Justice  Study 

A  commenter  noted  that  the  proposed 
rule  did  not  mention  the  Vera  Institute 
of  Justice  study  recommending 
alternatives  to  detention  for  aliens 


ordered  removed.  The  Service  recentlj' 
received  the  final  report  of  the  Vera 
Institute  Appearance  Assistance 
Program,  and  is  currently  reviewing  it. 
The  Service  agrees  that  there  is  potential 
for  use  of  the  processes  and  information 
from  the  study  in  the  area  of  detention 
of  aliens  with  final  removal  orders.  The 
Service  intends  to  establish  additional 
pilot  projects  in  several  districts  in  the 
next  year.  The  projects  may  include 
contract  or  governmental  personnel  and 
will  test  various  levels  of  supervision. 
Supervised  release  of  post-order 
detainees  will  be  examined  in  some  of 
the  test  sites.  These  projects  may 
involve  halfway  houses  or  other  support 
and  rehabilitation  programs  to  prepare 
detainees  for  release  or  for  futvue 
consideration. 

Several  commenters  suggested 
deletion  of  the  language  in  the 
supplementary  information  addressing 
foreign  and  domestic  affairs,  availability 
of  resources,  public  policy,  and 
humanitarian  concerns.  The  Attorney 
General  must  be  able  to  take  these 
factors  into  account  and  assess  their 
impact  on  individual  and  institutional 
decision  making.  INS  v.  Aguirre- 
Aguirre.  526  U.S.  415,  424-25  (1999). 

Who  Is  Covered  Under  This  Final  Rule? 

This  rule  establishes  a  permanent 
review  procedure  applying  to  aliens 
who  are  detained  following  expiration 
of  the  90-day  removal  period.  It  also 
applies  to  aliens  released  under  the 
provisions  of  the  final  rule  upon  a 
finding  that  they  do  not  constitute  a  risk 
to  the  community  or  a  flight  risk.  The 
Attorney  General  is  authorized  to  detain 
these  aliens  beyond  the  removal  period 
consistent  with  section  241(a)(6)  of  the 
Act,  8  U.S.C.  1231(a)(6).  This  permanent 
review  procediue  governs  all  post-order 
custody  reviews  inclusive  of  aliens  who 
are  the  subjects  of  a  final  order  of 
removal,  deportation,  or  exclusion,  with 
the  exception  of  inadmissible  Mariel 
Cubans  whose  parole  under  section 
212(d)(5)  of  the  Act,  8  U.S.C.  1182(d)(5), 
is  governed  by  the  provisions  of  8  CFR 
212.12.  Mariel  Cuban  custody  reviews 
will  continue  to  be  conducted  pursuant 
to  those  provisions. 

What  Are  the  Proposed  Procedures  for 
Post-Order  Custody  Reviews? 

Under  the  final  rule,  the  district 
director  maintains  the  responsibility  for 
the  initial  custody  review  when  the 
alien's  immediate  removal  is  proper  but 
not  practicable  at  the  expiration  of  the 
removal  period.  For  the  initial  post- 
order  custody  review  at  the  expiration 
of  the  removal  period  (the  90-day 
custody  review),  the  district  director 
will  conduct  a  records  review.  In  most 


cases,  it  will  be  unnecessary  for  the 
district  director  to  undertake  a  personal 
interview  because  the  alien's 
immigration  proceedings  have  recently 
concluded,  and  his  or  her  records  are 
therefore  up-to-date.  The  district 
director  has  the  discretion  to  conduct  a 
personal  or  telephonic  interview  if  he  or 
she  finds  that  it  will  assist  him  or  her 
in  making  a  custody  determination. 
Further,  the  alien  will  be  provided  with 
the  opportunity  to  present  any  relevant 
written  information  the  alien  desires  in 
support  of  his  or  her  release  into  the 
community. 

After  the  90-day  custody  review,  the 
district  director  will  notify  the  alien  in 
writing  that  he  or  she  is  to  be  released 
from  custody,  or  that  the  alien  will  be 
continued  in  detention  pending  removal 
or  further  review  of  his  or  her  custody 
status. 

Where  the  district  director  has 
notified  the  alien  that  he  or  she  will 
continue  to  be  detained  pending 
removal,  the  district  director's  autiiOrity 
to  reconsider  an  alien's  custody  status 
may  be  extended  for  an  additional 
period  of  up  to  three  months  after 
expiration  of  the  removal  period.  The 
additional  three-month  period  will 
allow  the  district  director  to  continue 
efforts  to  obtain  the  necessary  travel 
documents  to  effect  the  alien's  removal 
before  the  detention  authority  is 
transferred  to  Service  Headquarters. 

Diuing  the  additional  three-month 
period,  the  alien  may  submit  a  written 
request  to  the  district  director  for  further 
review  of  his  or  her  custody  status.  The 
district  director  shall  consider 
information  that  the  alien  submits  in 
support  of  his  or  her  release  from 
detention  demonstrating  a  material 
change  in  circumstances.  The  district 
director  will  provide  a  written  response 
as  appropriate  to  the  alien's  submission 
of  such  new  information  and  may,  in 
the  exercise  of  discretion,  conduct  any 
further  review  of  the  alien's  custody 
status  that  he  or  she  deems  appropriate. 
The  district  director  retains  the 
authority  to  release  the  alien  during  this 
period  as  well. 

If  the  alien  has  not  been  removed  or 
released  from  detention,  detention 
authority  transfers  to  the  newly 
designated  Service  component,  the 
HQPDU,  under  the  authority  of  the 
Executive  Associate  Commissioner, 
Field  Operations  (Executive  Associate 
Commissioner),  either  at  the  end  of  the 
90-day  removal  period  or  at  the 
expiration  of  the  three-month  extension 
period.  Under  either  circumstance,  the 
HQPDU  will  ordinarily  commence  a 
custody  review  within  30  days  of  the 
transfer  of  detention  authority  or  as 
soon  as  possible  thereafter  should 
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unforeseen  or  emergent  circumstances 
arise.  The  alien  will  receive  written 
notice  of  the  custody  review 
approximately  30  davs  prior  to  the 
scheduled  review.  The  HQPDU  will 
conduct  all  further  custody 
determinations  as  long  as  the  alien 
remains  in  custody  pending  removal. 
Subsequent  custody  reviews  will  be 
conducted  at  annual  intervals  (or  more 
frequently  in  the  sole  discretion  of  the 
HQPDU) 

When  the  detention  authority 
transfers  to  the  HQPDU.  that  unit  will 
conduct  d  records  review  for  each  alien 
previously  ordered  detained  by  the 
district  director.  If  the  records  review 
does  not  result  in  a  release  decision,  the 
alien  will  be  given  the  opportunity  for 
a  panel  interview  The  two-member 
panel  will  be  chosen  from  professional 
staff  of  the  Service.  The  interview  will 
be  conducted  in  person  and  a  translator 
will  be  provided  if  the  Service  offuiai 
determines  that  a  translator's  assistance 
is  appropriate.  As  under  the  Mariel 
Cuban  Review  Plan,  the  interviewing 
panel  will  make  a  custody 
recommendation  to  the  HQPDU.  Upon 
receipt  of  the  panel's  recommendation, 
the  HQPDU  shall  determine  whether  to 
detain  the  alien  or  grant  release 
consistent  with  the  delegation  of 
discretionary  authority.  The  decision  of 
the  HQPDU  will  be  final  and  will  not  be 
subject  to  further  administrative  review. 

The  HQPDU  is  not  bound  by  the 
panel's  recommendation.  The  HQPDU 
retains  full  statutory  authority  for 
custody  determinations  under  sections 
241(a)('6),  8  U.S.C.  1231(a)(6),  and  (for 
inadmissible  aliens)  212(d)(5)  of  the 
.\ct,  8  U.S.C.  1 182(d)(5).  The  panels 
recommendation  is  designed  to  serve  as 
an  important  guide  to  the  exercise  of 
discretion  for  the  HQPDU,  but  the 
decision-maker  must  be  free  to  assess  all 
of  the  circumstances  in  arriving  at  a 
final  custody  determination.  The 
decision-maker  must  also  take  into 
consideration  changes  in  foreign  and 
domestic  affairs,  the  availability  of  fiscal 
resources,  public  policy  and 
humanitarian  concerns,  and  other 
factors  that  could  weigh  for  or  against 
the  decision  in  an  individual  case. 

The  subsequent  HQPDU  periodic 
review,  to  be  conducted  within  one  year 
of  a  decision  declining  to  grant  release 
under  these  procedures  or  as  soon  as 
practicable  thereafter  in  case  of 
unforeseen  circumstances  or  an 
emergent  situation,  will  address 
whether  the  alien  can  be  released  into 
the  community  if  the  alien  has  not  been 
removed  since  the  last  review  The 
HQPDU  mav  c:onduc:t  a  custody  review 
at  more  frequent  intervals  at  its  sole 
discretion  and  consider  written 


submissions  demonstrating  any  material 
change  in  circumstances  that  supports 
the  alien's  release  during  the  interval 
between  reviews.  Material  change  does 
not  include  mere  disagreement  with  the 
decision  denying  release.  The  HQPDU 
will  give  a  written  response  to  the 
alien's  submission  of  new  information 
as  appropriate  under  the  rule.  Written 
submissions,  whether  to  the  district 
director  or  the  HQPDU,  must  be  in 
English  or  they  may  not  be  given 
consideration. 

The  alien  may  be  assisted  by  a  person 
of  his  or  her  choice  in  preparing  or 
submitting  information  in  response  to 
the  notice  of  custody  review.  The 
Service  has  followed  the  guidelines  set 
forth  in  8  CFR  212.12(d)(4)(ii)  (regarding 
representation  of  an  alien  before  a 
Mariel  (>uban  parole  panel)  rather  than 
the  more  formal  rules  regarding  attorney 
representatives  at  8  CFR  292.1.  Both  8 
CFR  212.12  and  this  final  rule  allow  the 
alien  to  be  accompanied  by  a  person  of 
his  or  her  choice  at  the  panel  interview 
(subject  to  the  discretion  of  the 
institution  and  panel).  It  may  be 
difficult  for  the  detained  alien  to  secure 
the  services  of  a  licensed  attorney  for 
each  annual  review,  or  counsel  may 
change  between  reviews.  Further,  giving 
the  alien  discretion  in  selecting  who 
will  assist  him  or  her  in  preparation  of 
materials  for  submission  to  the  district 
director  and  who  will  accompany  him 
or  her  to  the  panel  proceeding  promotes 
two  important  Service  objectives.  These 
objectives  are  to  make  this  process  as 
flexible  and  nonadversarial  as  possible 
and  to  promote  the  alien's  level  of 
comfort  with  the  proceedings.  The 
alien's  representative  will  be  required  to 
complete  a  Form  C-28,  Notice  of  Entrj' 
of  Appearance  as  Attorney  or 
Representative,  at  the  time  of  the 
interview  or  prior  to  reviewing  the 
detainee's  records  Attached  to  any 
notice  of  a  records  review  or  interview, 
the  Service  will  provide  a  list  of  free  or 
low  cost  attorneys  and  representatives 
who  are  located  near  the  alien's  place  of 
confinement. 

Although  the  Service  will  forward  a 
copy  of  all  notices  and  decisions 
relating  to  the  custody  review  to  counsel 
or  other  representative  of  record  through 
regular  mail,  the  alien  bears  primary 
responsibility  for  ensuring  that  the 
individual  providing  assistance  to  him 
or  her  is  aware  of  any  notices,  decisions, 
or  other  documentation  relating  to  the 
custody  review.  Experience  with  the 
Cuban  Review  Plan  has  demonstrated 
that  an  alien  may  have  several 
representatives  successively,  or  may  be 
assisted  by  an  attorney,  other  person,  or 
organization  whose  representation  is  not 
known  tn  the  Service. 


Any  person  assisting  the  alien  should 
not  answer  for  the  alien  but  should 
assist  the  alien  in  the  latter's 
presentation  of  information  supporting  a 
release  decision.  Whether  the  alien's 
case  is  before  the  district  director  for 
review  or  the  panel  for  an  interview,  the 
purpose  of  the  review  process  is  to 
collect  information.  Because  the 
decision-maker  must  evaluate  the 
suitability  of  the  alien  for  release,  it  is 
important  for  the  alien  to  address  the 
district  director  or  panel  directly  and  be 
able  to  speak  freely.  The  district  director 
and  panel  need  to  hear  from  the  alien 
rather  than  his  or  her  representative. 

Both  the  Executive  Associate 
Commissioner  through  the  HQPDU  and 
the  district  director  have  the  authority 
to  withdraw  approval  for  release  and  to 
revoke  release  or  parole  in  the  exercise 
of  discretion.  Reasons  for  withdrawal  of 
approval  for  release  or  revocation 
include  the  Service's  ability  to  obtain  a 
travel  document  and  remove  the  alien, 
the  alien's  adverse  conduct  while 
awaiting  release,  the  decision-maker's 
belief  that  the  alien's  actions  while  in 
the  community  pose  a  threat  to  public 
safety,  or  any  other  circumstance  that 
indicates  that  release  would  no  longer 
be  appropriate.  If  the  decision-maker 
withdraws  release  approval  or  revokes 
the  alien's  release  or  parole,  the  alien 
will  receive  written  notification 
specifying  the  reasons  for  the 
withdrawal  of  approval  for  release  or 
revocation  of  post-order  release  or 
parole.  The  alien  will  be  afforded  an 
initial  informal  interview  promptly  after 
his  or  her  return  to  Service  custody  to 
afford  the  alien  an  opportunity  to 
respond  to  the  reasons  stated  in  the 
notice.  A  full  custody  review,  including 
an  interview,  will  be  conducted  within 
three  months  of  the  revocation  of  release 
and  will  include  a  final  evaluation  of 
any  contested  facts  relevant  to  the 
revocation,  and  a  determination 
whether  the  facts  as  determined  warrant 
revocation  and  further  denial  of  release. 

This  rule  addresses  Service 
procedures  for  conducting  post-order 
custody  reviews.  It  does  not 
circumscribe  the  exercise  of  the 
Commissioner's  authority  to  direct 
otherwise,  as  appropriate.  Section  2.1 
delegates  the  authority  vested  with  the 
Attorney  General  to  the  Commissioner. 
Section  241(a)(3)  of  the  Act  vests 
authority  with  the  Attorney  General  to 
promulgate  regulations  governing 
supervision  of  aliens  beyond  the 
removal  period  and  section  241(c)(2)  of 
the  Act  vests  authority  with  the 
Attorney  General  to  grant  stays  of 
removal.  Therefore,  the  Commissioner 
already  has  the  authority  to  release 
certain  aliens  from  Service  custody. 
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issue  orders  of  supervision,  and  grant 
stays  of  removal.  As  directed  by  the 
Commissioner  or  Deputy  Commissioner, 
Service  officials  have  authority  to 
release  certain  aliens  from  Service 
custody,  issue  orders  of  supervision, 
and  grant  stays  of  removal.  Therefore, 
this  rule  also  amends  8  CFR  241.4, 
241.5.  and  241.6  to  reflect  the 
concurrent  authority  of  the 
Commissioner  and  other  designated 
Service  officials. 

What  Other  Changes  Does  This  Rule 
Make? 

This  rule  terminates  the  existing 
procedure  of  appeal  to  the  Board  of 
Immigration  Appeals  (Board)  under  8 
CFR  236.1  for  an  alien  who  receives  an 
unfavorable  custody  decision  from  the 
district  director.  See  Matter  of  Saelee, 
Interim  Decision  3427  (BIA  2000). 
Because  these  aliens  have  final  orders  of 
removal,  all  legal  issues  involving 
removability  (and  any  relief  from 
removal,  if  available)  have  been 
resolved  through  the  Executive  Office 
for  Immigration  Review  or  through 
alternate  procedures.  Custody 
determinations  at  this  stage  of  the 
process  involve  separate  and  distinct 
issues,  and  the  Service  has  the 
knowledge  and  expertise  required  to 
make  these  custody  decisions. 

This  rule  for  permanent  procedures 
provides  for  an  automatic  multi-tiered 
aimual  review  process  subsequent  to  the 
district  director's  90-day  review  as  long 
as  the  alien  remains  in  custody.  The 
detainee  is  assured  a  periodic  and 
thorough  review  that  does  not  depend 
on  the  alien's  request  for  a  custody 
review  or  the  filing  of  an  appeal,  but  is 
required  at  regular  intervals  by 
regulation.  This  review  process  will 
ensure  timely,  scheduled  reviews  of 
each  alien's  custody  status. 

Accordingly,  in  order  to  implement  a 
single  comprehensive  review  process  for 
post-order  custody  cases,  this  rule 
removes  all  references  to  post-order 
detention  from  8  CFR  236.1.  As  revised, 
8  CFR  236.1  would  govern  detention 
issues  only  for  aliens  who  have  not  yet 
received  a  final  removal  order. 

Any  case  pending  before  the  Board  on 
December  21,  2000  will  be  completed  by 
the  Board.  Should  the  alien  decide  to 
withdraw  his  or  her  appeal,  the  Service 
shall  continue  to  conduct  custody 
reviews  imder  the  provisions  of  tius 
rule. 

This  rule  also  removes  8  CFR  212.13 
and  any  references  to  that  section  in  8 
CFR  212.5  and  8  CFR  212.12.  Section 
212.13  established  a  single 
Departmental  parole  review  for  all 
excludable  Mariel  Cubans  who  on 
December  21,  2000  were  detained  by 


virtue  of  the  Attorney  General's 
authority  under  the  Act  and  whose 
parole  had  been  denied  after  the 
exhaustion  of  the  review  procedures  of 
8  CFR  212.12.  The  Departmental  Review 
Panels  have  completed  the  review  of  the 
cases  of  detainees  eligible  for  such 
review.  Thus,  there  is  no  longer  a  need 
for  8  CFR  212.13.  This  action  will  not 
otherwise  affect  the  Cuban  Review  Plan 
set  forth  in  8  CFR  212.12. 

What  Must  the  Alien  Demonstrate  To 
Show  His  or  Her  Suitability  for 
Release? 

The  alien  must  be  able  to  show  to  the 
satisfaction  of  the  decision-maker  that 
he  or  she  does  not  constitute  a  danger 
to  public  safety  or  a  flight  risk  pursuant 
to  the  criteria  set  forth  in  this  rule. 

If  a  Travel  Document  Can  Be  Obtained, 
How  Is  The  Custody  Review  Process 
Affected? 

Detention  or  release  of  aliens  with  a 
final  order  of  removal  is  tied  to  the 
Service's  mission  to  enforce  the 
immigration  laws  and  protect  the 
interests  of  the  United  States,  pending 
the  aliens'  eventual  removal  from  the 
United  States.  Accordingly,  district 
directors  will  continue  to  make  efforts 
to  obtain  travel  documents  even  after 
review  authority  has  transferred  to  the 
HQPDU.  Headquarters  Detention  and 
Removals,  Office  of  Field  Operations 
will  also  assist  in  the  effort  to  secure 
travel  documents. 

The  ability  to  secure  a  travel 
docmnent  by  itself  supports  a  decision 
to  continue  detention  pending  the 
removal  of  the  alien  and  obviates  the 
need  for  further  custody  review  because 
it  means  the  alien  can  be  deported 
promptly.  See  8  CFR  212.12(g)(1). 
Custody  reviews  may  be  pretermitted  in 
the  case  of  an  alien  for  whom  travel 
documents  are  available.  Pending 
litigation,  an  administrative  or  judicial 
stay,  or  other  barrier  to  removal  does  not 
entitle  a  removable  alien  to  be  released 
within  the  United  States  pending 
resolution  of  the  underlying  action  or 
event.  Aliens  whose  removal  is 
withheld  under  8  CFR  208.16  or 
deferred  under  8  CFR  208.17  may  be 
considered  for  release. 

Will  There  Be  Special  Release 
Conditions  Under  This  Rule  and  Will 
Work  Authorization  Be  Granted? 

Release  conditions  and  work 
authorization  for  aliens  subject  to  a  final 
order  of  removal  will  continue  to  be 
governed  by  8  CFR  241.5.  The  district 
director  or  HQPDU  may  wish  to  impose 
conditions,  in  addition  to  those 
enumerated  by  regulation,  such  as  that 
the  alien  obey  all  laws,  not  associate 


with  any  persons  involved  in  criminal 
activity,  not  associate  with  anyone 
convicted  of  a  felony  without 
permission,  not  carry  firearms  or  other 
dangerous  weapons,  and  such  other 
conditions  as  the  decision-maker  deems 
appropriate.  Under  8  CFR  241.5(c).  a 
grant  of  work  authorization  is 
discretionary  but  requires  the  decision- 
maker to  make  an  initial  finding  that  the 
alien  cannot  be  immediately  removed 
because  no  country'  will  accept  the  alien 
or  that  the  alien's  removal  is 
impracticable  or  contrary  to  the  public 
interest. 

Sponsorship  and  evidence  of  financial 
support  may  be  required  as  a  precursor 
to  release  under  the  rule.  The  Service 
has  determined  that  appropriate 
sponsorship  is  in  the  best  interest  of  the 
alien  and  community  when  an  alien  is 
approved  for  release  pending  removal. 
See,  e.g.,  Fernandez-Roque  v.  Smith, 
734  F.2d  576,  583  (11th  Cir.  1984). 
Although  the  Service  reserves  the 
authority  to  impose  conditions  of 
release,  including  appropriate 
sponsorship,  this  rule  does  not  compel 
the  Government  to  tailor  existing 
programs  to  the  needs  of  individual 
aliens  or  to  create  or  fund  additional 
programs  if  suitable  sponsorship  is  not 
located  or  available  for  an  alien. 

If  an  alien  is  detained  in  a  facility  that 
does  not  provide  any  rehabilitative 
programs,  no  negative  inference 
respecting  release  will  be  drawn  against 
the  alien  in  making  a  custody 
determination  based  on  the  fact  that  the 
alien  did  not  participate  in  such 
programs.  However,  if  the  facility  has 
such  programs  available  to  the  alien  but 
the  alien  refuses  to  participate,  that  fact 
may  be  considered  by  the  decision- 
maker. 

Efiective  Date  of  this  Final  Rule 

The  Department's  implementation  of 
this  final  rule  effective  upon  publication 
in  the  Federal  Register  is  based  upon 
the  "good  cause  "  exception  found  at  5 
U.S.C.  553(d)(3).  The  Pearson  reviews 
were  intended  for  interim  use  only; 
through  this  rule,  the  agency  has  now 
adopted  permanent  and  more 
comprehensive  procedures  for  post- 
order  detainees.  Implementation  upon 
publication  affords  both  the 
Government  and  detainees  the  benefits 
of  the  new  procediu^s  as  soon  as 
possible.  Delaying  the  effective  date  of 
this  rule  would  be  contrary  to  the  public 
interest. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  has  reviewed  this 
regulation  and,  by  approving  it.  certifies 
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that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
would  provide  a  more  uniform  review 
process  governing  the  detention  of 
certam  aliens  who  have  received  a  final 
administrative  removal  order  but  whose 
departure  has  not  been  effected  within 
the  90-day  removal  period.  This  rule 
does  not  affect  small  entities  as  that 
term  is  defined  in  .5  U.S.C.  601(6) 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  anv  one  vear.  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatorv  Enforcement  Act  of 
1996.  5  U.S.C.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more:  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  I'nited  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department,  to  be  a  "significant 
regulator^'  action"  under  Executive 
Order  12866.  section  3(f).  Regulatory 
Planning  and  Review.  Accordingly,  this 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 


3(b)(2)  of  Executive  Order  12988,  Civil 
lustice  Reform. 

List  of  Subjects 

8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Passports  and  visas.  Reporting  and 
recordkeeping  requirements. 

a  CFR  Part  236 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

8  CFR  Part  24 1 

Administrative  practice  and 
procedure.  Aliens.  Immigration. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

1  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1102,  1103,  1182, 
1 184.  1 18?;  1225.  1226.  1227,  1228.  1252:  8 
CFK  part  2. 

§212.5    [Amended] 

2.  Section  212.5(f)  is  amended  by 
revising  the  phrase  '§§212.12  and 
212.13"  to  read  "§212.12". 

§212.12    [Amended] 

3.  Secti(m  212.12  is  amended  by: 
a.  Revising  the  phrase  "Except  as 

provided  in  §  212.13,  the  authority"  to 
read  "The  authority"  in  paragraph  (b) 
introductory  text;  and  bv 

b  Removing  the  word  "either"  and 
removing  the  phrase  "or  §  212.13, 
whichever  is  later"  in  paragraph  (g)(2). 

§212.13    [Removed] 
4  Remove  section  212.13. 

PART  236— APPREHENSION  AND 
DETENTION  OF  INADMISSIBLE  AND 
DEPORTABLE  ALIENS;  REMOVAL  OF 
ALIENS  ORDERED  REMOVED 

5.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 

Authority:  8  U..S.C:.  no:j,  1182.  1224,  1225. 
1226.  1227'  1362;  sec.  303(b)  ofDiv.  C  of  Pub. 
I.   No.  104-208;  8  CFR  part  2. 

6  Section  236.1  is  amended  by: 

a.  Removing  the  last  sentence  in 
paragraph  (d)(1); 

b.  Revising  paragraph  (d)(2);  and  by 

c.  Removing  paragraph  (d)(3)(iii),  to 
read  as  follows: 

§236.1     Apprehension,  custody,  and 
detention. 


(d)  *   *   * 

(2)  Application  to  the  district  director. 
After  expiration  of  the  7-day  period  in 
paragraph  (d)(1)  of  this  section,  the 
respondent  may  request  review  by  the 
district  director  of  the  conditions  of  his 
or  her  release. 


PART  241— APPREHENSION  AND 
DETENTION  OF  ALIENS  ORDERED 
REMOVED 

7.  The  authority  citation  for  part  241 
is  revised  to  read  as  follows; 

Authority:  8  U.S.C.  1103.  1223,  1227,  1231. 
1251,  1253.  1255,  and  1330;  8  CFR  part  2. 

8.  Section  241.4  is  revised  to  read  as 

follows: 

§  241 .4    Continued  detention  of 
inadmissible,  criminal,  and  other  aliens 
beyond  ttw  removal  period. 

(a)  Scope.  The  authority  to  continue 
an  alien  in  custody  or  grant  release  or 
parole  under  sections  241(a)(6)  and 
212(d)(5)(A)  of  the  Act  shall  be 
exercised  by  the  Commissioner  or 
Deputy  Commissioner,  as  follows: 
Except  as  otherwise  directed  by  the 
Commissioner  or  his  or  her  designee, 
the  Executive  Associate  Commissioner 
Field  Operations  (Executive  Associate 
Commissioner)  or  the  district  director 
may  continue  an  alien  in  custody 
beyond  the  removal  period  described  in 
section  241(a)(1)  of  the  Act  pursuant  to 
the  procedures  described  in  this  section. 
Except  as  provided  in  paragraph  (b)(2) 
of  this  section,  the  provisions  of  this 
section  apply  to  custody  determinations 
for  the  following  groups  of  aliens: 

(1)  An  alien  ordered  removed  who  is 
inadmissible  under  section  212  of  the 
Act,  including  an  excludable  alien 
convicted  of  one  or  more  aggravated 
felony  offenses  and  subject  to  the 
provisions  of  section  501(b)  of  the 
Immigration  Act  of  1990,  Public  Law 
101-649,  104  Stat.  4978,  5048  (codified 
at  8  U.S.C.  1226(e)(1)  through 
(e)(3)(1994)); 

(2)  An  alien  ordered  removed  who  is 
removable  under  section  237(a)(1)(C)  of 
the  Act; 

(3)  An  alien  ordered  removed  who  is 
removable  under  sections  237(a)(2)  or 
237(a)(4)  of  the  Act,  including 
deportable  criminal  aliens  whose  cases 
are  governed  by  former  section  242  of 
the  Act  prior  to  amendment  by  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
Div.  C  of  Public  Law  104-208,  110  Stat. 
3009-546;  and 

(4)  An  alien  ordered  removed  who  the 
decision-meiker  determines  is  unlikely 
to  comply  with  the  removal  order  or  is 

a  risk  to  the  community. 
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(b)  Applicability  to  particular 
aliens. — (1)  Motions  to  reopen.  An  alien 
who  has  filed  a  motion  to  reopen 
immigration  proceedings  for 
consideration  of  relief  from  removal, 
including  withholding  or  deferral  of 
removal  pursuant  to  8  CFR  208.16  or 
208.17.  shall  remain  subject  to  the 
provisions  of  this  section  unless  the 
motion  to  reopen  is  granted.  Section  236 
of  the  Act  and  8  CFR  236.1  govern 
custody  determinations  for  aliens  who 
are  in  pending  inunigration  proceedings 
before  the  Executive  Office  for 
Immigration  Review. 

(2)  Parole  for  certain  Cuban  nationals. 
The  review  procedures  in  this  section 
do  not  apply  to  any  inadmissible  Mariel 
Cuban  who  is  being  detained  by  the 
Service  pending  an  exclusion  or 
removal  proceeding,  or  foUowring  entry 
of  a  final  exclusion  or  pending  his  or 
her  return  to  Cuba  or  removal  to  another 
country.  Instead,  the  determination 
whether  to  release  on  parole,  or  to 
revoke  such  parole,  or  to  detain,  shall  in 
the  case  of  a  Mariel  Cuban  be  governed 
by  the  procedures  in  8  CFR  212.12. 

(3)  Individuals  granted  withholding  or 
deferral  of  removal.  Aliens  granted 
withholding  of  removal  under  section 
241(b)(3)  of  the  Act  or  withholding  or 
deferral  of  removal  under  the 
Convention  Against  Torture  who  are 
otherwise  subject  to  detention  are 
subject  to  the  provisions  of  this  part 
241.  Individuals  subject  to  a  termination 
of  deferral  hearing  under  8  CFR 
208.17(d)  remain  subject  to  the 
provisions  of  this  part  241  throughout 
the  termination  process. 

(c)  Delegation  of  authority.  The 
Attorney  General's  statutory  authority  to 
make  custody  determinations  luider 
sections  241(a)(6)  and  212(d)(5)(A)  of 
the  Act  when  there  is  a  final  order  of 
removal  is  delegated  as  follows: 

(1)  District  directors.  The  initial 
custody  determination  described  in 
paragraph  (h)  of  this  section  and  any 
further  custody  determination 
concluded  in  the  three-month  period 
immediately  following  expiration  of  the 
90-day  removal  period,  subject  to  the 
provisions  of  paragraph  (c)(2)  of  this 
section,  will  be  made  by  the  district 
director  having  jurisdiction  over  the 
alien.  The  district  director  shall 
maintain  appropriate  files  respecting 
each  detained  alien  reviewed  for 
possible  release,  and  shall  have 
authority  to  determine  the  order  in 
which  the  cases  shall  be  reviewed,  and 
to  coordinate  activities  associated  with 
these  reviews  in  his  or  her  respective 
district. 

(2)  Headquarters  Post-Order 
Detention  Unit  (HQPDU).  For  any  alien 
the  district  director  refers  for  further 


review  after  the  90-day  removal  period, 
or  any  alien  who  has  not  been  released 
or  removed  by  the  expiration  of  the 
three-month  period  after  the  90-day 
review,  all  further  custody 
determinations  will  be  made  by  the 
Executive  Associate  Commissioner, 
acting  through  the  HQPDU. 

(3)  The  HQPDU  review  plan.  The 
Executive  Associate  Commissioner  shall 
appoint  a  Director  of  the  HQPDU.  The 
Director  of  the  HQPDU  shall  have 
authority  to  establish  and  maintain 
appropriate  files  respecting  each 
detained  alien  to  be  reviewed  for 
possible  release,  to  determine  the  order 
in  which  the  cases  shall  be  reviewed, 
and  to  coordinate  activities  associated 
with  these  reviews. 

(4)  Additional  delegation  of  authority. 
All  references  to  the  Executive 
Associate  Commissioner  and  district 
director  in  this  section  shall  be  deemed 
to  include  any  person  or  persons 
(including  a  committee)  designated  in 
writing  by  the  district  director  or 
Executive  Associate  Commissioner  to 
exercise  powers  under  this  section. 

(d)  Custody  determinations.  A  copy  of 
any  decision  by  the  district  director  or 
Executive  Associate  Commissioner  to 
release  or  to  detain  an  alien  shall  be 
provided  to  the  detained  alien.  A 
decision  to  retain  custody  shall  briefly 
set  forth  the  reasons  for  the  continued 
detention.  A  decision  to  release  may 
contain  such  special  conditions  as  are 
considered  appropriate  in  the  opinion  of 
the  Service.  Notwithstanding  any  other 
provisions  of  this  section,  there  is  no 
appeal  from  the  district  director's  or  the 
Executive  Associate  Commissioner's 
decision. 

(1)  Showing  by  the  alien.  The  district 
director  or  the  Executive  Associate 
Commissioner  may  release  an  alien  if 
the  alien  demonstrates  to  the 
satisfaction  of  the  Attorney  General  or 
her  designee  that  his  or  her  release  will 
not  pose  a  danger  to  the  community  or 
to  the  safety  of  other  persons  or  to 
property  or  a  significant  risk  of  flight 
pending  such  alien's  removal  from  the 
United  States.  The  district  director  or 
the  Executive  Associate  Commissioner 
may  also,  in  accordance  with  the 
procedures  and  consideration  of  the 
factors  set  forth  in  this  section,  continue 
in  custody  any  alien  described  in 
paragraphs  (a)  and  (b)(1)  of  this  section. 

(2)  Service  of  decision  and  other 
documents.  All  notices,  decisions,  or 
other  documents  in  connection  with  the 
custody  reviews  conducted  under  this 
section  by  the  district  director  or 
Executive  Associate  Commissioner  shall 
be  served  on  the  alien,  in  accordance 
with  8  CFR  103.5a,  by  the  Service 
district  office  having  jurisdiction  over 


the  alien.  Release  documentation 
(including  employment  authorization  if 
appropriate)  shall  be  issued  by  the 
district  office  having  jurisdiction  over 
the  alien  in  accordance  with  the  custody 
determination  made  by  the  district 
director  or  by  the  Executive  Associate 
Commissioner.  Copies  of  all  such 
documents  will  be  retained  in  the 
alien's  record  and  forwarded  to  the 
HQPDU. 

(3)  Alien's  representative.  The  alien's 
representative  is  required  to  complete 
Form  G-28,  Notice  of  Entry  of 
Appearance  as  Attorney  or 
Representative,  at  the  time  of  the 
interview  or  prior  to  reviewing  the 
detainee's  records.  The  Service  will 
forward  by  regular  mail  a  copy  of  any 
notice  or  decision  that  is  being  served 
on  the  alien  only  to  the  attorney  or 
representative  of  record.  The  alien 
remains  responsible  for  notification  to 
any  other  individual  providing 
assistance  to  him  or  her. 

(e)  Criteria  for  release.  Before  making 
any  recommendation  or  decision  to 
release  a  detainee,  a  majority  of  the 
Review  Panel  members,  or  the  Director 
of  the  HQPDU  in  the  case  of  a  record 
review,  must  conclude  that: 

(1)  Travel  documents  for  the  alien  are 
not  available  or,  in  the  opinion  of  the 
Service,  immediate  removal,  while 
proper,  is  otherwise  not  practicable  or 
not  in  the  public  interest: 

(2)  The  aetainee  is  presently  a  non- 
violent person: 

(3)  The  detainee  is  likely  to  remain 
nonviolent  if  released; 

(4)  The  detainee  is  not  likely  to  pose 
a  threat  to  the  community  following 
release; 

(5)  The  detainee  is  not  likely  to 
violate  the  conditions  of  release;  and 

(6)  The  detainee  does  not  pose  a 
significant  flight  risk  if  released. 

(f)  Factors  for  consideration.  The 
following  factors  should  be  weighed  in 
considering  whether  to  recommend 
further  detention  or  release  of  a 
detainee: 

(1)  The  nature  and  number  of 
disciplinary  infractions  or  incident 
reports  received  when  incarcerated  or 
while  in  Service  custody; 

(2)  The  detainee's  criminal  conduct 
and  criminal  convictions,  including 
consideration  of  the  nature  and  severity 
of  the  alien's  convictions,  sentences 
imposed  and  time  actually  ser\ed, 
probation  and  criminal  parole  history, 
evidence  of  recidivism,  and  other 
criminal  history: 

(3)  Any  available  psychiatric  and 
psychological  reports  pertaining  to  the 
detainee's  mental  health; 

(4)  Evidence  of  rehabilitation 
including  institutional  progress  relating 


80296        Federal  Register/ Vol.  65,  No.  246 / Thursday,  December  21,  2000/Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  246 /Thursday,  December  21,  2000/Rules  and  Regulations        80297 


to  participation  in  work,  educational, 
and  vocational  programs,  where 
available; 

(5)  Favorable  factors,  including  ties  to 
the  United  States  such  as  the  number  of 
close  relatives  residing  here  lawfully; 

(6)  Prior  immigration  violations  and 
history; 

(7)  the  likelihood  that  the  alien  is  a 
significant  flight  risk  or  may  abscond  to 
avoid  removal,  including  history  of 
escapes,  failures  to  appear  for 
immigration  or  other  proceedings, 
absence  without  leave  from  any  halfway 
house  or  sponsorship  program,  and 
other  defaults;  and 

(8)  Any  other  information  that  is 
probative  of  whether  the  alien  is  likely 
to — 

(i)  Adjust  to  life  in  a  community, 
(ii)  Engage  in  future  acts  of  violence, 
(iii)  Engage  in  future  criminal  activity, 
(iv)  Pose  a  danger  to  the  safety  of 
himself  or  herself  or  to  other  persons  or 
to  property,  or 

(v)  Violate  the  conditions  of  his  or  her 
release  from  immigration  custody 
pending  removal  from  the  United  States. 

(g)  Travel  documents  and  docket 
control  for  aliens  continued  m  detention 
beyond  the  removal  period — (1)  In 
general  The  district  director  shall 
continue  to  undertake  appropriate  steps 
to  secure  travel  documents  for  the  alien 
both  before  and  after  the  expiration  of 
the  removal  period.  If  the  district 
director  is  unable  to  secure  travel 
documents  within  the  removal  period, 
he  or  she  shall  apply  for  assistance  from 
Headquarters  Detention  and 
Deportation,  Office  of  Field  Operations. 
The  district  director  shall  promptly 
advise  the  HQPDU  Director  when  travel 
documents  are  obtained  for  an  alien 
whose  custodv  is  subject  to  review  bv 
the  HQPDU.  The  Service's 
determination  that  receipt  of  a  travel 
document  is  likely  may  by  itself  warrant 
continuation  of  detention  pending  the 
removal  of  the  alien  from  the  United 
States. 

(2)  Availability  of  travel  document.  In 
making  a  custody  determination,  the 
district  director  and  the  Director  of  the 
HQPDU  shall  consider  the  ability-  to 
obtain  a  travel  document  for  the  alien. 
If  it  is  established  at  any  stage  of  a 
custody  review  that,  in  the  judgment  of 
the  Service,  travel  documents  can  be 
obtained,  or  such  document  is 
forthcoming,  the  alien  will  not  be 
released  unless  immediate  removal  is 
not  practicable  or  in  the  public  interest. 

(3)  Removal  The  Service  will  not 
conduct  a  custody  review  under  these 
procedures  when  the  Service  notifies 
the  alien  that  it  is  ready  to  execute  an 
order  of  removal. 


(4)  Alien's  cooperation.  Release  will 
be  denied  if  the  alien  fails  or  refuses  to 
cooperate  in  the  process  of  obtaining  a 
travel  document  See.  e.g..  section 
241(a)(1)(C)  of  the  Act. 

(h)  District  director's  custody  revj'ew 
procedures  The  district  director's 
custody  determination  will  be 
developed  in  accordance  with  the 
following  procedures: 

(1)  Records  review  The  district 
director  will  conduct  the  initial  custody 
review.  For  aliens  described  in 
paragraphs  (a)  and  fb)(l)  of  this  section, 
the  district  director  will  conduct  a 
records  review  prior  to  the  expiration  of 
the  90-day  removal  period.  This  initial 
post-order  custody  review  wrill  consist 
of  a  review  of  the  alien's  records  and 
any  written  information  submitted  in 
English  to  the  district  director  by  or  on 
behalf  of  the  alien.  However,  the  district 
director  may  in  his  or  her  discretion 
schedule  a  personal  or  telephonic 
interview  with  the  alien  as  part  of  this 
custody  determination.  The  district 
director  may  also  consider  any  other 
relevant  information  relating  to  the  alien 
or  his  or  her  circumstances  and  custody 
status. 

(2)  Sotice  to  alien.  The  district 
director  will  provide  written  notice  to 
the  detainee  approximately  30  days  in 
advance  of  the  pending  records  review 
so  that  the  alien  may  submit 
information  in  writing  in  support  of  his 
or  her  release.  The  alien  may  be  assisted 
by  a  person  of  his  or  her  choice,  subject 
to  reasonable  security  concerns  at  the 
institution  and  panel's  discretion,  in 
preparing  or  submitting  information  in 
response  to  the  district  director's  notice. 
Such  assistance  shall  be  at  no  expense 
to  the  Government.  If  the  alien  or  his  or 
her  representative  requests  additional 
time  to  prepare  materials  beyond  the 
time  when  the  district  director  expects 
to  conduct  the  records  review,  such  a 
request  will  constitute  a  waiver  of  the 
requirement  that  the  review  occur  prior 
to  the  expiration  of  the  removal  period. 

(3)  Factors  for  consideration.  "The 
district  director's  review  will  include 
but  is  not  limited  to  consideration  of  the 
factors  described  in  paragraph  (f)  of  this 
section.  Before  making  any  decision  to 
release  a  detainee,  the  district  director 
must  be  able  to  reach  the  conclusions 
set  forth  in  paragraph  (e)  of  this  section. 

(4)  District  director's  decision.  The 
district  director  will  notify  the  alien  in 
writing  that  he  or  shp  is  to  be  released 
from  custody,  or  that  he  or  she  will  be 
continued  in  detention  pending  removal 
or  further  review  of  his  or  her  custody 
status. 

(.S)  District  office  staff.  The  district 
director  m.iy  delegate  the  authority  to 
conduct  the  custody  review,  develop 


recommendations,  or  render  the  custody 
or  release  decision  to  those  persons 
directly  responsible  for  detention  within 
his  or  her  district.  This  includes  the 
deputy  district  director,  the  assistant 
director  for  detention  and  deportation, 
the  officer-in-charge  of  a  detention 
center,  persons  acting  in  such 
capacities,  or  such  other  persons  as  the 
district  d'    ctor  may  designate  from  the 
professioual  staff  of  the  Service. 

(i)  Determinations  by  the  Executive 
Associate  Commissioner. 
Determinations  by  the  Executive 
Associate  Commissioner  to  release  or 
retain  custody  of  aliens  shall  be 
developed  in  accordance  with  the 
following  procedures. 

(1)  Review  panels.  The  HQPDU 
Director  shall  designate  a  panel  or 
panels  to  make  recommendations  to  the 
Executive  Associate  Commissioner.  A 
Review  Panel  shall,  except  as  otherwise 
provided,  consist  of  two  persons. 
Members  of  a  Review  Panel  shall  be 
selected  from  the  professional  staff  of 
the  Service.  All  recommendations  by 
the  two-member  Review  Panel  shall  be 
unanimous.  If  the  vote  of  the  two- 
member  Review  Panel  is  split,  it  shall 
adjourn  its  deliberations  concerning  that 
particular  detainee  until  a  third  Review 
Panel  member  is  added.  The  third 
member  of  any  Review  Panel  shall  be 
the  Director  of  the  HQPDU  or  his  or  her 
designee.  A  recommendation  by  a  three- 
member  Review  Panel  shall  be  by 
majority  vote. 

(2)  Records  review.  Initially,  and  at 
the  beginning  of  each  subsequent 
review,  the  HQPDU  Director  or  a 
Review  Panel  shall  review  the  alien's 
records.  Upon  completion  of  this 
records  review,  the  HQPDU  Director  or 
the  Review  Panel  may  issue  a  written 
recommendation  that  the  alien  be 
released  and  reasons  therefore. 

(3)  Personal  interview,  (i)  If  the - 
HQPDU  Director  does  not  accept  a 
panel's  recommendation  to  grant  release 
after  a  records  review,  or  if  the  alien  is 
not  recommended  for  release,  a  Review 
Panel  shall  personally  interview  the 
detainee.  The  scheduling  of  such 
interviews  shall  be  at  the  discretion  of 
the  HQPDU  Director.  The  HQPDU 
Director  will  provide  a  translator  if  he 
or  she  determines  that  such  assistance  is 
appropriate. 

(ii)  The  alien  may  be  accompanied 
during  the  interview  by  a  person  of  his 
or  her  choice,  subject  to  reasonable 
security  concerns  at  the  institution's 
and  panel's  discretion,  who  is  able  to 
attend  at  the  time  of  the  scheduled 
interview.  Such  assistance  shall  be  at  no 
expense  to  the  Government.  The  alien 
may  submit  to  the  Review  Panel  any 
information,  in  English,  that  he  or  she 


believes  presents  a  basis  for  his  or  her 
release. 

(4)  Alien  s  participation.  Every  alien 
shall  respond  to  questions  or  provide 
other  information  when  requested  to  do 
so  by  Service  officials  for  the  purpose  of 
carrying  out  the  provisions  of  this 
section. 

(5)  Panel  recommendation.  Following 
completion  of  the  interview  and  its 
deliberations,  the  Review  Panel  shall 
issue  a  written  recommendation  that  the 
alien  be  released  or  remain  in  custody 
pending  removal  or  further  review.  This 
written  recommendation  shall  include  a 
brief  statement  of  the  factors  that  the 
Review  Panel  deems  material  to  its 
recommendation . 

(6)  Determination.  The  Executive 
Associate  Commissioner  shall  consider 
the  recommendation  and  appropriate 
custody  review  materials  and  issue  a 
custody  determination,  in  the  exercise 
of  discretion  under  the  standards  of  this 
section.  The  Executive  Associate 
Commissioner's  review  will  include  but 
is  not  limited  to  consideration  of  the 
factors  described  in  paragraph  (f)  of  this 
section.  Before  making  any  decision  to 
release  a  detainee,  the  Executive 
Associate  Commissioner  must  be  able  to 
reach  the  conclusions  set  forth  in 
paragraph  (e)  of  this  section.  The 
Executive  Associate  Commissioner  is 
not  bound  by  the  panel's 
recommendation. 

(j)  Conditions  of  release. — (1)  In 
general.  The  district  director  or 
Executive  Associate  Commissioner  shall 
impose  such  conditions  or  special 
conditions  on  release  as  the  Service 
considers  appropriate  in  an  individual 
case  or  cases,  including  but  not  limited 
to  the  conditions  of  release  noted  in  8 
CFR  212.5(c)  and  §  241.5.  An  alien 
released  under  this  section  must  abide 
by  the  release  conditions  specified  by 
the  Service  in  relation  to  his  or  her 
release  or  sponsorship. 

(2)  Sponsorship.  The  district  director 
or  Executive  Associate  Commissioner 
may,  in  the  exercise  of  discretion, 
condition  release  on  placement  with  a 
close  relative  who  agrees  to  act  as  a 
sponsor,  such  as  a  parent,  spouse,  child, 
or  sibling  who  is  a  lawful  permanent 
resident  or  a  citizen  of  the  United 
States,  or  may  condition  release  on  the 
alien's  placement  or  participation  in  an 
approved  halfway  house,  mental  health 
project,  or  community  project  when,  in 
the  opinion  of  the  Service,  such 
condition  is  warranted.  No  detainee 
may  be  released  imtil  sponsorship, 
housing,  or  other  placement  has  been 
found  for  the  detainee,  if  ordered, 
including  but  not  limited  to,  evidence  of 
financial  support. 


(3)  Employment  authorization.  The 
district  director  and  Executive  Associate 
Commissioner  may,  in  the  exercise  of 
discretion,  grant  employment 
authorization  under  the  same  conditions 
set  forth  in  §  241.5(c)  for  aliens  released 
under  an  order  of  supervision. 

(4)  Withdrawal  of  release  approval. 
The  district  director  or  Executive 
Associate  Commissioner  may,  in  the 
exercise  of  discretion,  withdraw 
approval  for  release  of  any  detained 
alien  prior  to  release  when,  in  the 
decision-maker's  opinion,  the  conduct 
of  the  detainee,  or  any  other 
circiunstance,  indicates  that  release 
would  no  longer  be  appropriate. 

(k)  Timing  of  reviews.  Tne  timing  of 
reviews  shall  be  in  accordance  with  the 
following  guidelines; 

(1)  District  director,  (i)  Prior  to  the 
expiration  of  the  90-day  removal  period, 
the  district  director  shall  conduct  a 
custody  review  for  an  alien  described  in 
paragraphs  (a)  and  {b)(l)  of  this  section 
where  the  alien's  removal,  while  proper, 
cannot  be  accomplished  during  the  90- 
day  period  because  no  country  currently 
will  accept  the  alien,  or  removal  of  the 
alien  prior  to  expiration  of  the  removal 
period  is  impracticable  or  contrary  to 
the  public  interest.  As  provided  in 
paragraph  {h)(4)  of  this  section,  the 
district  director  will  notify  the  alien  in 
writing  that  he  or  she  is  to  be  released 
from  custody,  or  that  he  or  she  will  be 
continued  in  detention  pending  removal 
or  further  review  of  his  or  her  custody 
status. 

(ii)  When  release  is  denied  pending 
the  alien's  removal,  the  district  director 
in  his  or  her  discretion  may  retain 
responsibility  for  custody 
determinations  for  up  to  three  months 
after  expiration  of  the  90-day  removal 
period,  during  which  time  the  district 
director  may  conduct  such  additional 
review  of  the  case  as  he  or  she  deems 
appropriate.  The  district  director  may 
release  the  alien  if  he  or  she  is  not 
removed  within  the  three-month  period 
following  the  expiration  of  the  90-day 
removal  period,  in  accordance  with 
paragraphs  (e),  (f),  and  (j)  of  this  section, 
or  the  district  director  may  refer  the 
alien  to  the  HQPDU  for  further  custody 
review. 

(2)  HQPDU  reviews,  (i)  District 
director  referral  for  further  review. 
When  the  district  director  refers  a  case 
to  the  HQPDU  for  further  review,  as 
provided  in  paragraph  (c)(2)  of  this 
section,  authority  over  the  custody 
determination  transfers  to  the  Executive 
Associate  Commissioner,  according  to 
procedures  established  by  the  HQPDU. 
The  Service  will  provide  the  alien  with 
approximately  30  days  notice  of  this 
further  review,  which  will  ordinarily  be 


conducted  by  the  expiration  of  the 
removal  period  or  as  soon  thereafter  as 
practicable. 

(ii)  District  director  retains 
jurisdiction.  When  the  district  director 
has  advised  the  alien  at  the  90-day 
review  as  provided  in  paragraph  (h)(4) 
of  this  section  that  he  or  she  will  remain 
in  custody  pending  removal  or  further 
custody  review,  and  the  alien  is  not 
removed  within  three  months  of  the 
district  director's  decision,  authority 
over  the  custody  determination  transfers 
from  the  district  director  to  the 
Executive  Associate  Commissioner.  The 
initial  HQPDU  review  will  ordinarily  be 
conducted  at  the  expiration  of  the  three- 
month  period  after  the  90-day  review  or 
as  soon  thereafter  as  practicable  The 
Service  will  provide  the  alien  with 
approximately  30  days  notice  of  that 
review. 

(iii)  Continued  detention  cases.  A 
subsequent  review  shall  ordinarily  be 
commenced  for  any  detainee  within 
approximately  one  year  of  a  decision  by 
the  Executive  Associate  Commissioner 
declining  to  grant  release.  Not  more 
than  once  every  three  months  in  the 
interim  between  annual  reviews,  the 
alien  may  submit  a  written  request  to 
the  HQPDU  for  release  consideration 
based  on  a  proper  showing  of  a  material 
change  in  circumstances  since  the  last 
annual  review.  The  HQPDU  shall 
respond  to  the  alien's  request  in  writing 
within  approximately  90  days. 

(iv)  Review  scheduling.  Reviews  will 
be  conducted  within  the  time  periods 
specified  in  paragraphs  (k)(l){i). 
(k){2)(i),  (k)(2)(ii).  and  (k)(2)(iii)  of  this 
section  or  as  soon  as  possible  thereafter, 
allowing  for  any  unforeseen 
circumstances  or  emergent  situation. 

(v)  Discretionary  re\iews.  The  HQPDU 
Director,  in  his  or  her  discretion,  may 
schedule  a  review  of  a  detainee  at 
shorter  intervals  when  he  or  she  deems 
such  review  to  be  warranted. 

(3)  Postponement  of  review.  In  the 
case  of  an  alien  who  is  in  the  custody 

of  the  Service,  the  district  director  or  the 
HQPDU  Director  may,  in  his  or  her 
discretion,  suspend  or  postpone  the 
custody  review  process  if  such 
detainee's  prompt  removal  is  practicable 
and  proper,  or  for  other  good  cause.  The 
decision  and  reasons  for  the  delay  shall 
be  documented  in  the  alien's  custody 
review  file  or  A  file,  as  appropriate. 
Reasonable  care  will  be  exercised  to 
ensure  that  the  alien's  case  is  reviewed 
once  the  reason  for  delay  is  remedied  or 
if  the  alien  is  not  removed  from  the 
United  States  as  anticipated  at  the  time 
review  was  suspended  or  postponed. 

(4)  Transition  provisions,  (i)  The 
provisions  of  this  section  apply  to  cases 
that  have  afreadv  received  the  90-dav 
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review.  If  the  ahen's  last  review  under 
the  procedures  set  out  in  the  Executive 
Associate  Commissioner  memoranda 
entitled  Detention  Procedures  for  Aliens 
Whose  Immediate  Repatriation  is  .\'(U 
Possible  or  Practicable.  Februarx'  3. 
1999;  Supplemental  Detention 
Procedures.  April  30,  1999;  Interim 
Changes  and  Instructions  for  Conduct  of 
Post-order  Custody  Reviews.  August  6. 
1999;  Review  of  Long-term  Detainees. 
October  22,  1999.  was  a  records  review 
and  the  alien  remains  in  custody,  the 
HQPDU  will  conduct  a  custody  review 
within  six  months  of  that  review 
(Memoranda  available  at  http:// 
www.ins.usdoi.gov).  If  the  alien's  last 
review  included  an  interview,  the 
HQPDU  review  will  be  scheduled  one 
year  from  the  last  review  These  reviews 
will  be  conducted  pursuant  to  the 
procedures  in  pairagraph  (i)  of  this 
section,  within  the  time  periods 
specified  in  this  paragraph  or  as  soon  as 
possible  thereafter,  allowing  for 
resource  limitations,  unforeseen 
circumstances,  or  an  emergent  situation, 
(ii)  Any  case  pending  before  the  Board 
on  December  21.  2000  will  be 
completed  by  the  Board  If  the  Board 
affirms  the  district  director's  decision  to 
continue  the  alien  in  detention,  the  next 
scheduled  custody  review  will  be 
conducted  one  year  after  the  Board's 
decision  in  accordance  with  the 
procedures  in  paragraph  (i)  of  this 
section. 

(1)  Revocation  of  release — (1) 
Violation  of  conditions  of  release.  Any 
alien  described  in  paragraph  (a)  or  (b)(1) 
of  this  section  who  has  been  released 
under  an  order  of  supervision  or  other 
conditions  of  release  who  violates  the 
conditions  of  release  may  be  returned  to 
custody.  Any  such  alien  who  violates 
the  conditions  of  an  order  of 
supervision  is  subject  to  the  penalties 
described  in  section  243(b)  of  the  Act. 
Upon  revocation,  the  alien  will  be 
notified  of  the  reasons  for  revocation  of 
his  or  her  release  or  parole.  The  alien 
will  be  afforded  an  initial  informal 
interview  promptly  after  his  or  her 
return  to  Service  custody  to  afford  the 
alien  an  opportunity  to  respond  to  the 
reasons  for  revocation  stated  in  the 
notification. 

(2)  Determination  by  the  Sen'ice.  The 
Executive  Associate  Commissioner  shall 
have  authority,  in  the  exercise  of 
discretion,  to  revoke  release  and  return 
to  Service  custody  an  alien  previously 
approved  for  release  under  the 
procedures  in  this  section.  A  district 
director  may  also  revoke  release  of  an 
alien  when,  in  the  district  director's 
opinion,  revocation  is  in  the  public 
interest  and  circumstances  do  not 
reasonably  permit  referral  of  the  case  to 


the  Executive  Associate  Commissioner. 
Release  may  be  revoked  in  the  exercise 
of  discretion  when,  in  the  opinion  of  the 
revoking  official: 

(i)  The  purposes  of  release  have  been 
served: 

(ii)  The  alien  violates  any  condition  of 
release; 

(iii)  It  is  appropriate  to  enforce  a 
removal  order  or  to  commence  removal 
proceedings  against  an  alien;  or 

(iv)  The  conduct  of  the  alien,  or  any 
other  circumstance,  indicates  that 
release  would  no  longer  be  appropriate. 

(3)  Timing  of  review  when  release  is 
revoked.  If  the  alien  is  not  released  from 
custody  following  the  informal 
interview  provided  for  in  paragraph 
(1)(1)  of  this  se<;tion.  die  HQPDU 
Director  shall  schedule  the  review 
process  in  the  case  of  an  alien  whose 
previous  release  or  parole  from 
immigration  custody  pursuant  to  a 
decision  of  either  the  district  director  or 
the  Executive  Associate  Commissioner 
under  the  procedures  in  this  section  has 
been  or  is  subject  to  being  revoked.  The 
normal  review  process  will  commence 
with  notification  to  t.he  alien  of  a 
records  review  and  scheduling  of  an 
interview,  which  will  ordinarily  be 
expec:ted  to  occur  within  approximately 
three  months  after  release  is  revoked. 
That  custody  review  will  include  a  final 
evaluation  of  any  contested  facts 
relevant  to  the  revocation  and  a 
determination  whether  the  facts  as 
determined  warrant  revocation  and 
further  denial  of  release.  Thereafter, 
custody  reviews  will  be  conducted 
annuallv  under  the  provisions  of 
paragraphs  (i),  (j),  and  (k)  of  this  section. 

9.  Section  241.5  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  241 .5    Conditions  of  reieas«  after  removal 
period. 

(a)  Order  of  supervision.  An  alien 
released  pursuant  to  §  241.4  shall  be 
released  pursuant  to  an  order  of 
supervision.  The  Commissioner,  Deputy 
Commissioner,  Executive  Associate 
Commissioner  Field  Operations, 
regional  director,  district  director,  acting 
district  director,  deputy  district  director, 
assistant  district  director  for 
investigations,  assistant  district  director 
for  detention  and  deportation,  or  officer- 
in-charge  may  issue  Form  I-220B,  Order 
of  Supervision.  The  order  shall  specify 
conditions  of  supervision  including,  but 
not  limited  to,  the  following: 
***** 

10.  Section  241.6  is  revised  to  read  as 
follows: 


§  241 .6    Administrative  stay  of  removal. 

(a)  Any  request  of  an  alien  under  a 
final  order  of  deportation  or  removal  for 
a  stay  of  deportation  or  removal  shall  be 
filed  on  Form  1-246,  Stay  of  Removal, 
with  the  district  director  having 
jurisdiction  over  the  place  where  the 
alien  is  at  the  time  of  filing.  The 
Commissioner,  Deputy  Commissioner, 
Executive  Associate  Commissioner 
Field  Operations,  regional  director,  or 
district  director,  in  his  or  her  discretion 
and  in  consideration  of  factors  listed  in 
8  CFR  212.5  and  section  241(c)  of  the 
Act.  may  grant  a  stay  of  removal  or 
deportation  for  such  time  and  under 
such  conditions  as  he  or  she  may  deem 
appropriate.  Neither  the  request  nor  the 
failure  to  receive  notice  of  disposition  of 
the  request  shall  delay  removal  or 
relieve  the  alien  from  strict  compliance 
with  any  outstanding  notice  to 
surrender  for  deportation  or  removal. 

(b)  Denial  by  tne  Commissioner, 
Deputy  Commissioner,  Executive 
Associate  Commissioner  Field 
Operations,  regional  director,  or  district 
director  of  a  request  for  a  stay  is  not 
appealable,  but  such  denial  shall  not 
preclude  an  immigration  judge  or  the 
Board  from  granting  a  stay  in 
connection  with  a  previously  filed 
motion  to  reopen  or  a  motion  to 
reconsider  as  provided  in  8  CFR  part  3. 

(c)  The  Service  shall  take  all 
reasonable  steps  to  comply  with  a  stay 
granted  by  an  immigration  judge  or  the 
Board.  However,  such  a  stay  shall  cease 
to  have  effect  if  granted  (or 
conununicated)  after  the  alien  has  been 
placed  aboard  an  aircraft  or  other 
conveyance  for  removal  and  the  normal 
boarding  has  been  completed. 

Dated:  December  15,  2000. 
fanet  Reno, 

Attorney  General. 
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BILUNG  CODE  441&-10-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  705 

Community  Development  Revolving 
Loan  Program  for  Credit  Unions 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMIMARY:  The  NCUA  is  revising  its 
regulations  pertaining  to  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions 
(CDRLP)  to  make  more  flexible  the 
manner  in  which  NCUA  may  deliver 


technical  assistance  to  participating 
credit  unions.  This  revision  reflects  the 
broad  authority  granted  to  NCUA  by  the 
Federal  Credit  Union  Act  (Act)  in  this 
context. 

DATES:  Effective  December  21,  2000. 
NCUA  welcomes  comments  on  this 
interim  final  rule.  Comments  must  be 
received  on  or  before  February  20,  2001. 
ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428.  You  may 
also  fax  comments  to  (703)  518-6319  or 
e-mail  comments  to 
boardmail@ncua.gov.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  S.  Kressman,  Staff  Attorney,  at 
the  above  address,  or  telephone:  (703) 
518-6540. 

SUPPLEMENTARY  INFORMATION:  The 
CDRLP  is  intended  to  support  the 
commiuiity  development  activities  of 
participating  credit  unions.  It  does  this 
by  making  low  interest  loans  and 
providing  technical  assistance  to  those 
credit  imions.  This  increases  economic 
and  employment  opportxmities  for  the 
credit  unions'  low-income  members. 

The  Act  authorizes  the  NCUA  Board 
to  use  interest  earned  by  the  CDRiP  to 
provide  technical  assistance  to 
participating  credit  imions.  12  U.S.C. 
1772C-1.  The  regulation  implementing 
this  authority  provides:  "Based  on 
available  earnings,  NCUA  may  contract 
with  outside  providers  to  render 
technical  assistance  to  participating 
credit  unions."  12  CFR  705.10.  When 
this  rule  was  initially  adopted,  the  rule's 
preamble  noted,  "NCUA  plans  to 
contract  with  a  provider  that  can  render 
necessary  technical  assistance  to  credit 
unions  selected  for  participation  in  the 
[Community  Development  Revolving 
Loan]  Program."  52  FR  34891, 
September  16,  1987.  The  NCUA  Board 
later  amended  the  regulation  to  allow 
the  agency  to  contract  with  more  than 
one  technical  assistance  provider.  58  FR 
21648,  April  23. 1993.  The  technical 
assistance  provision  in  the  regulation  is 
more  restrictive  than  the  statutory 
authority  granted  to  the  NCUA  Board  by 
the  Act. 

Congress  has  recently  appropriated  an 
additional  $1  million  to  the  CDRLP, 
$350,000  of  which  is  specifically 
earmarked  for  technical  assistemce. 
NCUA  has  determined  that,  in 
conjunction  with  this  additional 
funding,  it  is  an  appropriate  time  to 
amend  §  705.10.  The  NCUA  Board  has 
determined  that  §  705.10  is 
unnecessarily  restrictive  and  may 


interfere  with  the  CDRLP's  ability  to 
provide  technical  assistance  to 
participating  credit  unions  efficiently. 
Specifically,  the  CDRLP  should  have  the 
flexibility  to  provide  technical 
assistance  to  participating  credit  unions 
directly  or  through  outside  providers 
selected  by  the  credit  unions  or  NCUA. 
Applications  for  CDRLP  technical 
assistance  are  available  from  NCUA  and 
will  be  processed  in  accordance  with 
established  NCUA  procedures  and 
guidelines. 

Interim  Final  Rule 

The  NCUA  Board  is  issuing  this  rule 
as  an  interim  final  rule  because  there  is 
a  strong  public  interest  in  having  in 
place  rules  that  make  CDRLP  technical 
assistance  as  readily  accessible  and 
easily  deliverable  to  participating  credit 
unions  as  possible.  This  interim  rule 
provides  additional  benefit  to 
participating  credit  unions  with  no 
additional  burden.  Accordingly,  for 
good  cause,  the  Board  finds  that, 
pursuant  to  5  U.S.C.  553(b)(3)(B),  notice 
and  public  procedures  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest;  and, 
pursuant  to  5  U.S.C.  553(d)(3),  the  rule 
shall  be  effective  immediately  and 
without  30  days  advance  notice  of 
publication.  Although  the  rule  is  being 
issued  as  an  interim  final  rule  and  is 
effective  immediately,  the  NCUA  Board 
encourages  interested  parties  to  submit 
comments. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  regulation  may  have  on  a 
substantial  number  of  small  entities.  For 
purposes  of  this  analysis,  credit  unions 
under  $1  million  in  assets  will  be 
considered  small  entities. 

The  NCUA  Board  has  determined  and 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  reason  for  this  determination  is  that 
the  revision  provides  the  CDRLP  with 
more  options  emd  flexibility  in 
providing  technical  assistance  to 
participating  credit  unions  without  any 
additional  regulatory  burden  or  expense 
to  credit  unions.  Accordingly,  the 
NCUA  has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  the 
revision  does  not  increase  paperwork 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  and  regulations 


of  the  Office  of  Management  and 
Budget. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interests.  In 
adherence  to  fundamental  federalism 
principles,  NCUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntarily  complies 
with  the  executive  order.  This  rule  will 
apply  to  some  state-chartered  credit 
unions,  but  it  will  not  have  substantial 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  rule  does  not 
constitute  a  policy  that  has  federalism 
implications  for  purposes  of  the 
executive  order. 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  burden.  We 
request  your  comments  on  whether  this 
rule  is  understandable  and  minimally 
intrusive. 

List  of  Subiects  in  12  CFR  Part  705 

Community  development.  Credit 
unions.  Loan  programs-housing  and 
community  development.  Reporting  and 
recordkeeping  requirements.  Technical 
assistance. 

By  the  National  Credit  Union 
Administration  Board,  on  December  14. 
2000. 
Becky  Baker, 

Secretary  of  the  Board. 

For  the  reasons  stated  above,  NCUA 
amends  12  CFR  part  705  as  follows: 

PART  705— COIWIMUNiTY 
DEVELOPMENT  REVOLVING  LOAN 
PROGRAM  FOR  CREDIT  UNIONS 

1.  The  authority  citation  for  part  705 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1772c-l;  42  U.S.C 
9822  and  9822  note. 

2.  Remove  the  first  sentence  of 

§  705.10  and  add  3  sentences  in  its  place 
to  read  as  follows: 

§705.10    Technical  assistance. 

NCUA  may  provide  technical 
assistance  to  participating  credit  unions 
directly  or  through  outside  providers 
selected  by  the  credit  unions  or  NCUA. 
NCUA  will  base  technical  assistance  on 
funds  availability,  the  needs  of  the 
participating  credit  union,  and  a 
demonstrated  capability  of  the 
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participating  credit  union  to  provide 
financial  and  related  services  to  its 
members.  NCUA  will  consider 
applications  for  technical  assistance  and 
determine  whether  to  grant  them  in 
accordance  with  established  procedures 
and  standards  that  are  publicly 
available.  *    *    * 

IFR  Doc.  00-32476  Filed  12-20-00;  8;45  ami 

BILLING  CODE  7535-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NIU^154-AD;  Amendment 
3»-12045;  AD  2000-25-10] 

RIN2120-AA64 

Airworttiiness  Directives;  Airbus  Model 
A300  B2  and  B4  Series  Airplanes,  and 
Model  A300  B4-600,  A300  B4-600R, 
and  A300  F4-600R  (A300-600)  Series 
Airplanes 

agency:  Federal  .Aviation 
Administration,  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  .Airbus  Model  A.300  B2 
and  B4  series  airplanes,  and  Model 
A300-600  series  airplanes,  that  requires 
verifying  the  correct  location  of  the 
labels  of  the  hydraulic  pipes  supplying 
the  strut  unlocking  actuator  of  the  left- 
hand  main  landing  gear  (MLG).  and  of 
the  pipes  of  the  left-  and  right-hand 
cross  brace;  reidentifying  the  pipes;  and 
replacing  any  incorrectly  located  label 
with  a  new  label.  The  actions  specified 
by  this  .\D  are  intended  to  prevent  cross 
connection  of  the  hydraulic  hoses  or 
pipes  that  supply  the  main  strut 
unlocking  actuator,  and  collapse  of  the 
MLG  under  lateral  taxiing  loads.  This 
action  is  intended  to  address  the 
identified  un.safe  condition. 
DATES:  Effective  lanuary-  25.  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rfjgister  as  of  Ianuar\'  25. 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  .Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  11707  Blagnac  Cedex, 
France  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (F.AA).  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  .Avenue.  SVV  ,  Renton. 
Washington;  or  at  the  Office  of  the 


Federal  Register.  800  North  Capitol 
■Street.  N\V..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton.  Washington 
IIH055-4056;  telephone  (425)  227-2110: 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
.\300  and  A300-600  series  airplanes 
was  published  in  the  Federal  Register 
on  September  8,  2000  (65  FR  54445). 
rhat  action  proposed  to  require 
verifying  the  correct  location  of  the 
labels  of  the  hydraulic  pipes  supplying 
the  strut  unlocking  actuator  of  the  left- 
hand  main  landing  gear  (MLG),  and  of 
the  pipes  of  the  left-  and  right-hand 
cross  brace;  reidentifying  the  pipes;  and 
replacing  any  incorrectly  located  label 
with  a  new  label 

Clarification  of  Model  Designation 

.Since  the  issuance  of  the  proposed 
.AD,  the  FAA  has  changed  the  manner 
in  which  it  identifies  the  airplane 
models  referred  to  as  "Airbus  Model 
A300  and  .A300-600  series  airplanes"  to 
refle<:t  the  model  designation  specified 
on  the  type  certificate  data  sheet.  This 
final  rule  has  been  revised  to  show  the 
appropriate  model  designations  for 
those  airplanes. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  F.A.,A's 
determination  of  the  cost  to  the  public. 

Conclusion 

.After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
inc;rease  the  economic:  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  87  Model 
.A300  and  A30O-600  series  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  .$60  per  work  hour. 
RtKjuired  parts  will  be  provided  by  the 
vendor  at  no  cost  to  operators.  Based  on 
these  figures,  the  cost  impact  of  the  .AD 


on  U.S.  operators  is  estimated  to  be 
S5.220,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
plarming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regidatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132, 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4M  WS.C.  lOfi(g).  4011:).  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-25-10    Airbus  Industrie:  Amendment 
39-12045.  Docket  2000-NM-154-AD. 

Applicability:  All  Model  A300  B2  and  B4 
series  airplanes,  and  Model  A300  B4-600, 
A300  B4-600R,  and  A300  F4-600R  (A300- 
600)  series  airplanes;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airpleine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cross  connection  of  the 
hydraulic  hoses  or  pipes  that  supply  the 
main  strut  unlocking  actuator,  which  could 
lead  to  consequent  collapse  of  the  main 
landing  gear  (MLG)  under  lateral  taxiing 
loads,  accomplish  the  following: 

Corrective  Actions 

(a)  Within  1,000  flight  hours  or  3  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first:  Verify  the  correct  location  of  the 
labels  of  the  hydraulic  pipes  supplying  the 
strut  unlocking  actuator  of  the  left-hand 
MLG,  and  of  the  pipes  of  the  left-  and  right- 
hand  cross  brace,  and  reidentify  the  pipes,  in 
accordance  with  Airbus  Service  Bulletin 
A300-32A0437  (for  Model  A300  series 
airplanes)  or  A300-32A6080  (for  Model 
A300-600  series  airplanes),  both  dated  April 
5,  2000,  as  applicable.  If  any  label  is  located 
incorrectly,  prior  to  further  flight,  replace  the 
label  with  a  new  label  in  accordance  with  the 
applicable  service  bulletin. 

Note  2:  The  service  bulletins  reference 
Airbus  Service  Bulletins  A300-57A0234  and 
A300-57A6087,  as  well  as  Messier-Dowly 
International  Service  Bulletin  No.  470-32- 
792.  as  additional  sources  of  service 
information  for  accomplishment  of  the 
specified  actions. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A300-32A0437. 
dated  April  5,  2000:  or  Airbus  Service 
Bulledn  A300-32A6080,  dated  April  5,  2000: 
as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW,,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-204- 
309(B),  dated  May  17.  2000, 

Efiiective  Date 

(e)  This  amendment  becomes  effective  on 
)anuary  25,  2001. 

Issued  in  Renton,  Washington,  on 
December  11,  2000. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-31989  Filed  12-20-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NIM-329-AD;  Amendment 
39-11968;  AD  2000-23-16] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Powered 
by  Pratt  &  Whitney  JT9D-3  and  -7 
Series  Engines 

agency:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
minor  error  that  appeared  in 
airworthiness  directive  (AD)  2000-23- 
16,  that  was  published  in  the  Federal 
Register  on  November  21,  2000  (65  FR 
69862).  The  error  resulted  in  a  reference 
to  a  part  number  that  does  not  exist. 


That  AD  is  applicable  to  certain  Boeing 
Model  747  series  airplanes,  and  requires 
repetitive  inspections  and  torque  checks 
of  the  hanger  fittings  and  strut  forward 
bulkhead  of  the  forward  engine  mount 
and  adjacent  support  structure,  and 
corrective  actions,  if  necessary.  That  ,AD 
also  provides  for  optional  terminating 
action  for  the  repetitive  inspections  and 
checks. 

EFFECTIVE  DATE:  Effective  December  6, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  Anderson.  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425) 227-2771; fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  (AD)  2000-23- 
16.  amendment  39-11988,  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  was  published  in  the  Federal 
Register  on  November  21,  2000  (65  FR 
69862),  That  AD  requires  repetitive 
inspections  and  torque  checks  of  the 
hanger  fittings  and  strut  forward 
bulkhead  of  the  forward  engine  mount 
and  adjacent  support  structure,  and 
corrective  actions,  if  necessary.  That  AD 
also  provides  for  optional  terminating 
action  for  the  repetitive  inspections  and 
checks. 

As  published,  the  amendment 
contained  a  minor  error  in  Note  4  which 
identifies  installation  of  two 
"BACWIOBP*  auxiliary  power  unit" 
washers.  However,  this  part  number 
does  not  exist,  the  correct  part  number 
is  "BACW10BP*APU."  The  letters 
"APU"  were  inadvertently  defined  as  an 
acronym  meaning  "auxiliary  power 
unit."  In  all  other  respects,  the  original 
document  is  correct. 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished. 

The  effective  date  of  this  AD  remains 
December  6,  2000. 

§39.13    [Corrected] 

On  page  69864,  in  the  third  coltunn. 
Note  4  of  AD  2000-23-16  is  corrected 
to  read  as  follows: 

2000-23-16     Boeing:  Amendment  39-11988. 
Docket  2000-NM-329-AD. 


Note  4:  Installation  of  two 
BACWIOBP'APU  washers  on  Group  A 
fasteners  accomplished  prior  to  the  effective 
date  of  this  AD  in  accordance  with  Boeing 
Service  Bulletin  747-54A2159,  dated 
November  3,  1994,  Revision  1.  dated  )une  1. 
1995,  or  Revision  2.  dated  March  14.  1996: 
and  pin  or  bolt  protrusion  as  specified  in  the 
747  Structural  Repair  Manual,  Chapter  51- 
30-02  (both  referenced  in  Boeing  Alert 
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Service  Bulletin  747-.54.\220;!.  dated  Augu.st 
31.  2000);  is  considered  acxeptabie  for 
compliance  with  the  terminating  action 
specified  In  paragraph  (b)  of  this  AD. 


Issued  in  Renton.  Washington,  on 
Decerr.ber  1  1,  2000 
Dorenda  D.  Baker, 

Acting  \fanager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
|FR  Do(  .  0(}-32315  Filed  12-20-00;  8:45  anil 

BILLING  CODE  4910-13-0 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  OO-ACE-31] 

Amendment  to  Class  E  Airspace; 
Dexter,  MO;  Correction 

agency:  Federal  .Aviation 
.Aciminislration.  DOT 
ACTION:  Direct  final  rule;  confirmation  nf 
effective  date  and  correction. 

SUMMARY:  This  document  confirms  the 

effective  date  of  a  direct  final  rule  which 

revises  the  Class  E  airspace  at  Dexter. 

MO.  and  corrects  an  error  in  the  Class 

E  airspace  description  as  published  in 

the  Federal  Register  on  September  29. 

2000  (65  FR  58343),  Airspace  Docltet 

No.  OO-ACE-31. 

EFFECTIVE  DATE:  0901  LTC.  January  25. 

2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Mumper,  Air  Traffic  Division. 

Operations  and  .Airspace  Branch.  .ACE- 

520A.  DOT  Regional  Headquarters 

Building.  Federal  .Aviation 

.Administration.  901  Locust.  Kansas 

Citv.  MO  64106:  telephone:  (816)  329- 

2524 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  00-24933. 
.Airspace  Docket  No.  OO-ACE-31. 
published  on  September  29,  2000  (65  FR 
58343)  revised  the  description  of  the 
Dexter.  MO.  Class  E  airspace  An  error 
was  inadvertently  made  in  describing 
the  length  of  the  airspace  extension. 
This  action  corrects  the  error  and 
confirms  the  effective  date  of  the  direct 
final  rule.  .After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  the  F.AA  has 
determined  that  air  safety  and  the 
public  interest  require  adoption  of  the 
rule.  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  F.A.A 
believes  that  there  will  be  no  adverse 


public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
januarv  25.  2001.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Correction  to  the  Direct  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Dexter. 
MO.  Class  E  airspace  description  as 
published  in  the  Federal  Register  on 
September  29,  2000  (65  FR  58343). 
(Federal  Register  Document  00-24933; 
page  58344).  column  3,  is  corrected  as 
follows. 

§71.1     [Corrected] 

***** 

ACE  MO  E5  Dexter,  MO     (Corrected] 

Bv  removing  "7.4  miles  south  of  the 
NDB"  and  substituting  "8  miles  south  of 
theNDB  •• 


Issued  in  Kansas  City.  MO  on  December  8. 

J  (KM) 

Herman  \.  Lyons,  |r.. 

Manager.  Air  Traffic  Division.  Central  Hegion 
:FR  Do,  00- !Jt14  Filed  12-20-00;  8:45  am] 
BILLING  COOe  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  OO-ACE-30] 

Amendment  to  Class  E  Airspace; 
Moberty,  MO 

agency:  Federal  Aviation 
Administration.  DOT 
ACTION:  Direct  final  rule;  confirmation  of 
efftH:tive  date 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Moberly,  MO. 
EFFECTIVE  DATE:  0901  UTC,  January  25, 
2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A.  DOT 
Regional  Headquarters  Building.  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City.  MO  64106;  telephone; 
(816) 329-2524 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 


request  for  comments  in  the  Federal 
Register  on  September  29.  2000  (65  FR 
58344).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  tlie  comment  period,  the 
regulation  would  become  effective  on 
January  25,  2001.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  December  8, 
2000. 
Herman  J.  Lyons,  Jr., 

Manager.  Air  Traffic  Division.  Central  Region. 
|FR  Doc.  00-32513  Filed  12-20-00;  8:45  am] 
BILUNG  COOE  4B10-13-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1214 
RIN  2700-AC40 

Code  of  Conduct  for  the  International 
Space  Station  Crew 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  final  rule. 

SUMMARY:  NASA  is  issuing  new 
regulations  entitled  "International 
Space  Station  Crew,"  to  implement 
certain  provisions  of  the  International 
Space  Station  (ISS)  Intergovernmental 
Agreement  (IGA)  regarding  ISS 
crewmembers"  observance  of  an  ISS 
Code  of  Conduct. 

DATES:  Effective  Date:  October  1.  2000. 
FOR  FURTHER  INFORMATK>N  CONTACT:  John 
F.  Hall,  Jr.,  Senior  Counsel  (Commercial 
and  International),  202-358-2432. 
SUPPLEMENTARY  INFORMATION:  On 
January  29,  1998,  the  United  States 
formally  joined  with  fourteen  nations  in 
an  unprecedented  international 
partnership  for  cooperative  space 
exploration  and  development,  known  as 
the  ISS.  The  Agreement  Among  the 
Government  of  Canada,  Govenmients  of 
Member  States  of  the  European  Space 
Agency,  the  Government  of  Japan,  the 
Government  of  the  Russian  Federation, 
and  the  Government  of  the  United 
States  of  America  Concerning 
Cooperation  on  the  Civil  International 
Space  Station,  which  forms  the 
foundation  of  the  ISS  partnership, 
provides  in  Article  11,  that  each  partner, 


in  exercising  its  right  to  provide  ISS 
crew,  shall  ensure  that  its  crewmembers 
observe  a  Code  of  Conduct  to  be 
developed  and  approved  by  the  partners 
for  the  maintenance  of  order  and 
conduct  of  crew  activities  in  or  on  the 
Space  Station. 

At  the  present  time,  the  Governments 
of  the  United  States,  Japan,  and  Canada 
have  deposited  instruments  indicating 
their  adherence  to  the  IGA,  and  upon 
deposition  of  a  similar  instrument  by 
the  Government  of  the  Russian 
Federation,  the  IGA  will  become 
operative.  The  signatory  governments  to 
the  IGA  (with  the  exception  of  three 
governments  of  the  European  Partner 
governments)  have  also  signed  a 
Provisional  Arrangement  committing 
themselves  to  abide  by  the  terms  and 
conditions  of  the  IGA  pending  its  formal 
entry  into  force. 

In  accordance  with  the  underlying  ISS 
Memoranda  of  Understanding  (MOU) 
and  other  agreements  concluded 
between  NASA  and  each  of  the  ISS 
partners  and  other  participating  states, 
the  ISS  Code  of  Conduct  is  intended  to: 
establish  a  clear  chain  of  command  on- 
orbit;  establish  a  clear  relationship 
between  ground  and  on-orbit 
management;  establish  a  management 
hierarchy;  set  forth  standards  for  work 
and  activities  in  space,  and,  as 
appropriate,  on  the  ground;  establish 
responsibilities  with  respect  to  elements 
and  equipment;  set  forth  disciplinary 
regulations;  establish  physical  and 
information  security  guidelines;  and 
define  the  ISS  Conmiander's  authority 
and  responsibility,  on  behalf  of  all  the 
Partners,  to  enforce  safety  procedures, 
physical  and  information  security 
procedures,  and  crew  rescue  procedures 
for  the  ISS. 

Consistent  with  the  provisions  of  the 
IGA  and  MOU's,  and  in  order  to  ensure 
that  NASA-provided  ISS  crewmembers 
are  apprised  of  and  observe  the  ISS 
Crew  Code  of  Conduct,  this  interim  final 
rule  establishes  a  requirement  that  each 
such  crewmember  observe  the  Code  of 
Conduct  for  the  ISS  Crew.  Certain 
NASA-provided  ISS  crewmembers  are 
further  required  to  enter  into  an 
agreement  with  NASA  in  which  they 
agree  to  accept  and  be  governed  by  the 
standards  specified  in  the  ISS  Crew 
Code  of  Conduct.  This  requirement  is  in 
addition  to  other  responsibilities  to 
which  certain  ISS  crewmembers  may  be 
subject,  including  obligations  regarding 
Space  Shuttle  standards  of  conduct 
agreements.  Nothing  in  the  ISS  Code  of 
Conduct  or  this  rule  limits  or  modifies 
the  rights  and  obligations  of  NASA- 
provided  ISS  crewTnembers  under  the 
Constitution  or  laws  of  the  United 
States. 


Additionally,  this  rule  amends  the 
title  of  14  CFR  part  1214,  from  "Space 
Shuttle"  to  "Space  Flight,"  in  order  to 
more  accurately  reflect  the  scope  of  the 
provisions  contained  therein,  including 
subpart  1214.4,  as  added  by  this  rule. 

Since  this  action  is  administrative  in 
nature  and  involves  Agency  policy 
management  procedures,  no  public 
comment  period  is  required. 

This  rule  is  not  subject  to  the 
requirements  of  the  Regulator\' 
Flexibility  Act,  since  it  will  not  exert  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12866. 

List  of  Subjects  in  14  CFR  Part  1214 

Code  of  conduct,  Crewmembers, 
Exploration,  Government  employees, 
Government  procurement.  Security 
measures.  Space  transportation  and 
exploration. 

For  the  reasons  set  out  in  the 
preamble,  14  CFR  Chapter  V  is  amended 
as  follows: 

1.  The  title  of  Part  1214  is  revised  to 
read  as  follows; 

PART  1214— SPACE  FLIGHT 

2.  Subpart  1214.4  is  added  to  read  as 
follows: 

Subpart  1214.4 — International  Space 
Station  Crew 

Sec. 

1214.400  Scope. 

1214.401  Applicability. 

1214.402  International  Space  Station 
crewmember  responsibilities. 

1214.403  Code  of  Conduct  for  the 
International  Space  Station  Crew. 

1214.404  Violations. 

Authority:  42  U.S.C.  sections  2455,  2473. 
and  2475;  18  U.S.C.  799. 

§1214.400    Scope. 

(a)  This  subpart  sets  forth  policy  and 
procedures  with  respect  to  International 
Space  Station  crewmembers  provided 
by  NASA  for  flight  to  the  International 
Space  Station. 

(b)  In  order  to  provide  for  the  safe 
operation,  maintenance  of  order,  and 
proper  conduct  of  crew  aboard  the 
International  Space  Station,  the  January 
29.  1998.  Agreement  Among  the 
Government  of  Canada,  Governments  of 
Member  States  of  the  European  Space 
Agency,  the  Government  of  Japan,  the 
Government  of  the  Russian  Federation. 
and  the  Government  of  the  United 
States  of  America  Concerning 
Cooperation  on  the  Civil  International 
Space  Station  (hereinafter  Agreement), 
which  establishes  and  governs  the 
International  Space  Station,  requires  the 


development  and  approval  of  a  Code  of 
Conduct  for  International  Space  Station 
crew.  Pursuant  to  Article  11  nf  the 
Agreement,  each  International  Space 
Station  partner  is  obliged  to  ensure  that 
crewmembers  which  it  provides  observe 
the  Code  of  Conduct. 

§1214.401     Applicability. 

This  subpart  applies  to  all  persons 
provided  by  NASA  for  flight  to  the 
International  Space  Station,  including 
U.S.  Government  employees,  uniformed 
members  of  the  Armed  Services.  U.S. 
citizens  who  are  not  employees  of  the 
U.S.  Govenunent.  and  foreign  nationals. 

§  1 21 4.402    International  Space  Station 
crewmember  responsibilities. 

(a)  All  NASA-provided  International 
Space  Station  crewmembers  are  subject 
to  specified  standards  of  conduct, 
including  those  prescribed  in  the  Code 
of  Conduct  for  the  International  Space 
Station  Crew,  set  forth  as  §  1214.403. 
NASA-provided  International  Space 
Station  crew  members  may  be  subject  to 
additional  standards  and  requirements, 
as  determined  by  NASA,  which  will  be 
made  available  to  those  NASA-provided 
crewmembers.  as  appropriate. 

(1)  NASA-provided  International 
Space  Station  crewmembers  who  are  not 
citizens  of  the  United  States  will  be 
required  to  enter  into  an  agreement  with 
NASA  in  which  they  agree  to  comply 
with  specified  standards  of  conduct, 
including  those  prescribed  in  the  Code 
of  Conduct  for  the  International  Space 
Station  Crew  (§1214.403).  Any  such 
agreement  will  be  signed  on  behalf  of 
NASA  by  the  NASA  General  Counsel  or 
designee. 

(2)  NASA-provided  International 
Space  Station  crewmembers  who  are 
citizens  of  the  United  States  but  are  not 
employees  of  the  U.S.  Government  will 
be  required  to  enter  into  an  agreement 
with  NASA  in  which  they  agree  to 
comply  with  specified  standards  of 
conduct,  including  those  prescribed  in 
the  Code  of  Conduct  for  the 
International  Space  Station  Crew 

(§  1214.403).  Any  such  agreement  will 
be  signed  on  behalf  of  NASA  by  the 
NASA  General  Counsel  or  designee. 

(3)  NASA-provided  International 
Space  Station  crewmembers  who  are 
emploved  by  a  branch,  department,  or 
agency  of  the  U.S.  Government  may,  as 
determined  by  the  NASA  General 
Counsel,  be  required  to  enter  into  an 
agreement  with  NASA  to  comply  with 
specified  standards  of  conduct, 
including  those  prescribed  in  the  Code 
of  Conduct  for  the  International  Space 
Station  Crew  (§1214.403).  Any  such 
agreement  will  be  signed  on  behalf  of 
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NASA  by  the  NASA  General  Counsel  or 
designee. 

(b)  All  NASA-provided  personnel  on 
board  the  International  Space  Station 
are  additionally  subject  to  the  authority 
of  the  International  Space  Station 
Commander  and  shall  complv  with 
Commanders  ord^^rs  and  tiirt^(  timis 

§  1 21 4.403    Code  of  Conduct  for  ttie 
International  Space  Station  Crew. 

The  Code  of  Conduct  for  the 
International  Space  Station  Crew,  which 
sets  forth  minimum  standards  for 
NASA-provided  International  Space 
Station  crewmembers.  is  as  follows: 

Code  of  Conduct  for  the  International  Space 
Station  Crew 

I.  Introduction 

A  Authority 

This  Code  of  Conduct  for  the  International 
Space  Station  (ISS)  crew,  hereinafter  referred 
to  as  Crew  Code  of  Conduct  (CCOC).  is 
established  pursuant  to: 

(1)  Article  1 1  (Crew)  of  the 
intergovernmental  .\greement  .Among  the 
Government  of  Canada.  Governments  of 
Member  Stales  of  the  European  Space 
.•\genc  v.  the  Government  of  lapan.  the 
Government  of  the  Russian  Federation,  and 
the  Government  of  the  L'nited  States  of 
America  Concerning  Cooperation  on  the  Civil 
International  Space  Station  (the  IGA)  signed 
by  the  Partner  States  on  lanuary  29.  1998; 
and 

(2)  Article  11  (Space  Station  Crew)  of  the 
Vtemoranda  of  Understanding  between, 
respectively,  the  National  Aeronautics  and 
Space  .Administration  of  the  l'nited  States  of 
.America  (NASA)  and  the  Canadian  Space 
.Agency  (CSA).  N.ASA  and  the  European* 
Space  Agency  (ESA).  N.ASA  and  the 
Government  of  lapan  (GOI).  and  NASA  and 
the  Russian  Space  Agency  (RSA)  Concerning 
Cooperation  on  the  Civil  International  Space 
Station  (the  MOU's),  whir:h  require,  inter 
alia,  that  the  crew  Code  of  Conduct  be 
developed  by  the  partners. 

B.  Scope  and  Content 

The  partners  have  developed  and  approved 
this  CCOC  to:  establish  a  clear  chain  of 
command  on-orbit;  establish  a  clear 
relationship  between  ground  and  on-orbit 
management;  and  establish  a  management 
hierarchy;  set  forth  standards  for  work  and 
activities  in  space,  and.  as  appropriate,  on 
the  ground:  establish  responsibilities  with 
respect  to  elements  and  equipment;  set  forth 
disciplinary  regulations:  establish  physical 
and  information  security  guidelines:  and 
define  the  ISS  Commander's  authority  and 
responsibility,  on  behalf  of  all  the  partners, 
to  enforce  safety  procedures,  physical  and 
information  security  procedures  and  crew 
rescue  procedures  for  the  ISS.  This  CCOC 
and  the  disciplinary  policy  referred  to  in 
Section  IV  shall  not  limit  the  application  of 
.Article  22  of  the  IGA.  This  CCOC  succeeds 
the  NAS.A-RSA  Interim  Code  of  Conduct, 
which  was  developed  pursuant  to  Article 
11.2  of  the  MOl'  between  NAS.A  and  RSA  to 
cover  early  assembly  prior  to  other  partners' 
flight  opportunities. 


This  CCOC  sets  forth  the  standards  of 

conduc  t  applicable  to  all  ISS  (  rewmembers 
during  preflight.  on-orbit.  and  post-flight 
activities,  (including  laiini  h  and  return 
phases).  ISS  rrewiiH-inbcrs  nro  suhjwt  to 
additional  requirements,  such  as  the  ISS 
Klight  Rules,  the  disf:iplinary  polic\  ,  and 
requirements  imposed  by  their  Cooperating 
Agency  or  those  relating  to  the  Earth-io-Orbit 
Vehicle  (ETOV)  transporting  an  ISS 
crewmember.  Each  IS.S  crewmember  has  a 
right  to  know  about  such  additional 
requirements   LSS  crewmembers  will  also 
abide  l)\  the  rules  of  Ihi-  Institution  hosting 
the  training,  >ind  h\  sl.mdanls  and 
requirements  defined  by  the  Multilateral 
Oew  Operations  Panel  (MCOP).  the 
Multilateral  Spai  e  Medicine  Board  (MSMBI 
and  the  .Multilateral  .Medical  Operations 
Panel  (MMOPI  Each  IS.S  crewmember  will 
be  informed  bv  the  Cooperating  Agency 
providing  him  or  her  of  the  responsibilities 
of  ISS  (  rewmembers  under  the  IGA.  the 
MOU's  ami  this  CCOC  Further,  each  ISS 
crewmember  will  be  educated  bv  the 
Cooperating  .Agent  y  providing  him  or  her 
through  the  t  rew  training  curriculum  and 
normal  program  operations  as  to  ISS  program 
rules,  operational  directives  and  management 
policies.  Completion  gf  postflighl  activities 
shall  not  affect  an  ISS  crewmembers 
continuing  obligations  under  Section  V  of 
this  CCOC. 

C  Definitionx 

For  the  purpioses  of  the  CCOC: 

(1)  "Cooperating  Agency"  means  NASA, 
CSA.  ESA.  Rosa\iakosmos  (formerly  RSA) 
and.  in  the  case  of  lapan.  the  Science  and 
Technology  Agency  of  lapan  (.STA)  and.  as 
appropriate,  the  National  Space  Development 
.Agency  of  lapan  (NASDA).  assisting  ageni  y 
to  STA. 

(2)  "Crew  Surgeon  "  means  a  Flight 
Surgeon  assigned  by  the  MMOP  to  any  given 
expedition.  He  or  she  is  the  lead  medi(  al 
officer  and  carries  primary  responsibility  for 
the  health  and  well-being  of  the  entire  ISS 
crew. 

(3)  "Disciplinary  policy"  means  the  policy 
developed  by  the  MCOP  to  address  violations 
of  the  CCOC  and  impose  dis(  iplinarv 
measures, 

(4)  "ETOV"  means  Earth -to-Orbit  Vehicle 
travelling  between  Earth  and  the  ISS 

(5)  "Flight  Director"  means  the  Flight 
Director  in  control  of  the  ISS. 

(6)  "Flight  Rules"  means  the  set  of  rules 
used  by  the  Cooperating  Agencies  to  govern 
flight  operations. 

(7)  "ISS  crewmembers"  means  any  person 
approved  for  flight  to  the  ISS.  im  hiding  both 
ISS  expedition  crew  and  visiting  (  rew. 
beginning  upon  assignment  to  the  crew  for  a 
specific  and  ending  upon  (ompletion  of  the 
postflight  activities  related  to  the  mission 

II.  General  Standards 

A   l-tt'Sfionsibihtifs  of  ISS  Crewmembers 

ISS  (Crewmembers  shall  (  omply  with  the 
CCOC'.  Accordingly,  during  preflight.  on- 
orbit,  and  postflight  activities,  they  shall 
comply  with  the  IS.S  Commander's  orders,  all 
Flight  and  IS.S  program  Rules,  operational 
direi  tives.  and  management  policies,  as 
applicable.  These  include  those  related  to 


safety,  health,  well-being,  security,  and  other 
operational  or  management  matters 
governing  all  aspects  of  ISS  elements. 
e(iuipmeiit,  pa\  loads  and  facilities,  and  non- 
I.SS  facilities,  to  which  ihey  have  access   .All 
applicable  rules,  regulations.  dire(  lives,  and 
policies  shall  be  made  accessible  to  ISS 
(rewmembers  through  appropriate  means, 
coordinated  by  the  MCOP. 

H  General  Rules  ot  Conduct 

ISS  Crewmembers'  conduct  shall  be  such 
as  to  maintain  a  harmonious  and  cohesive 
relationship  among  the  ISS  crewmembers 
and  an  appropriate  level  of  mutual 
confidence  and  respect  through  an 
interactive,  participative,  and  relationship- 
oriented  approach  whic  h  duly  takes  into 
account  the  international  and  multic:u!tural 
nature  of  the  crew  and  mission. 

No  ISS  crewmember  shall,  by  his  or  her 
conduct,  act  in  a  manner  whit:h  results  in  or 
creates  the  appearance  of:  (1)  Giving  undue 
preferential  treatment  to  any  person  or  entity 
in  the  performanc:e  of  ISS  activities;  and/or 
(2)  adversely  affecting  the  confidence  of  the 
public:  in  the  integrity  of.  or  reflecting 
unfavorably  in  a  public  forum  on,  any  ISS 
partner,  partner  state  or  Cooperating  .Agency. 

LSS  crewmembers  shall  protect  and 
conserve  all  property  to  which  thev  have 
access  for  ISS  activities.  No  such  property 
shall  be  altered  or  removed  for  any  purpose 
other  than  those  necessary  for  the 
performance  of  ISS  duties.  Before  altering  or 
removing  any  such  property.  ISS 
crewmembers  shall  first  obtain  authorization 
from  the  Flight  Director,  except  as  necessary 
to  ensure  the  immediate  safety  of  ISS 
c  rewmembers  or  ISS  elements,  equipment,  or 
payloads. 

C.  Use  of  Position 

ISS  crewmembers  shall  refrain  from  any 
use  of  the  position  of  ISS  crewmember  that 
is  motivated,  or  has  the  appearance  of  being 
iTKJtivated,  by  private  gain.  inc:luding 
financ:ial  gain,  for  himself  or  herself  or  other 
persons  or  entities.  Performance  of  ISS  duties 
shall  not  be  considered  to  be  motivated  by 
private  gain.  Furthermore,  no  ISS 
crewmember  shall  use  the  position  of  ISS 
crewmember  in  any  way  to  coerce,  or  give 
the  appearance  of  coercing,  another  person  to 
provide  any  financial  benefit  to  himself  or 
herself  or  other  persons  or  entities. 

D  Mementos  and  Personal  Effects 

Each  ISS  crew  member  may  carry  and  store 
mementos,  including  flags,  patches,  insignia, 
and  similar  small  Items  of  minor  value, 
onboard  the  ISS.  for  his  or  her  private  use. 
subject  to  the  following: 

(1)  mementos  are  permitted  as  a  courtesy, 
not  an  entitlement;  as  suih  they  shall  be 
considered  as  ballast  as  opposed  to  a  payload 
or  mission  requirement  and  are  subject  to 
manifest  limitations,  on-orbit  stowage 
allocations,  and  safety  considerations: 

(2)  mementos  may  not  be  sold,  transferred 
for  sale,  u.sed  or  transferred  for  personal  gain, 
or  used  or  transferred  for  any  e:ommerc:ial  or 
fundraising  purpose.  Mementos  which,  by 
their  nature,  lend  them.selves  to  exploitation 
b\  the  recipients,  or  which,  in  the  opinion  of 
the  Cooperating  Agency  providing  the  ISS 


crewmember.  engender  questions  as  to  good 
taste,  will  not  be  permitted. 

An  ISS  crewmember's  personal  effects, 
such  as  a  wristwatch,  will  not  be  considered 
mementos.  Personal  effects  of  any  nature  may 
be  permitted,  subject  to  constraints  of  mass/ 
volume  allowances  for  crew  personal  effects, 
approval  of  the  ISS  crewmember's 
Cooperating  Agency,  and  approval  of  the 
transporting  Cooperating  Agency  and 
considerations  of  safety  and  good  taste. 

If  a  Cooperating  Agency  carries  and  stores 
items  onboard  the  ISS  in  connection  with 
separate  arrangements,  these  items  will  not 
be  considered  mementos  of  the  ISS 
crewmembers. 

ni.  Authority  and  Responsibilities  of  the  ISS 
Commander,  Chain  of  Command  and 
Succession  Onorbit;  Relationdiip  Between 
Ground  and  On-Orbit  Management 

A.  Authority  and  Responsibilities  of  the  ISS 
Commander 

The  ISS  Commander,  as  an  ISS 
crewmember.  is  subject  to  the  standards 
detailed  elsewhere  in  this  CCOC,  in  addition 
to  the  command-specific  provisions  set  forth 
below: 

The  ISS  Commander  will  seek  to  maintain 
a  harmonious  and  cohesive  relationship 
among  the  ISS  crewmembers  and  an 
appropriate  level  of  mutual  confidence  and 
respect  through  an  interactive,  participative, 
anci  relationship-oriented  approach  which 
duly  takes  into  account  the  international  and 
multicultural  nature  of  the  crew  and  mission. 

For  avoidance  of  doubt,  nothing  in  this 
Section  shall  affect  the  ability  of  the  MCOP 
to  designate  the  national  of  any  Partner  State 
as  an  ISS  Commander. 

(1)  During  Preflight  and  Postflight  Activities 

The  ISS  Commander  is  the  leader  of  the 
crew  and  is  responsible  for  forming  the 
individual  ISS  crewmembers  into  a  single, 
integrated  team.  During  preflight  activities, 
the  ISS  Commander,  to  the  extent  of  his  or 
her  authority,  leads  the  ISS  crewmembers 
through  the  training  curriculum  and  mission- 
preparation  activities  and  seeks  to  ensure 
that  the  ISS  crewmembers  are  adequately 
prepared  for  the  mission^ acting  as  the  crew's 
representative  to  the  ISS  program's  training, 
medical,  operations,  and  utilization 
authorities.  During  postflight  activities,  the 
ISS  Commander  coordinates  as  necessau^ 
with  these  authorities  to  ensure  that  the  ISS 
crewmembers  complete  the  required 
postflight  activities. 

(2)  During  On-Orbit  Operations 

(a)  General 

The  ISS  Commander  is  responsible  for  and 
will,  to  the  extent  of  his  or  her  authority  and 
the  ISS  on-orbit  capabilities,  accomplish  the 
mission  program  implementation  and  ensure 
the  safety  of  the  ISS  crewmembers  and  the 
protection  of  the  ISS  elements,  equipment,  or 
payloads. 

(b)  Main  Responsibilities 

The  ISS  Commander's  main 
responsibilities  are  to:  (1)  Conduct  operations 
in  or  on  the  ISS  as  directed  by  the  Flight 
Director  and  in  accordance  with  the  Flight 
Rules,  plans  and  procedures;  (2)  direct  the 


activities  of  the  ISS  crewmembers  as  a  single, 
integrated  team  to  ensure  the  successful 
completion  of  the  mission;  (3)  fully  and 
accurately  inform  the  Flight  Director,  in  a 
timely  manner,  of  the  ISS  vehicle 
configuration,  status,  commanding,  and  other 
operational  activities  on-board  (including  off- 
nominal  or  emergency  situations);  (4)  enforce 
procedures  for  the  physical  and  information 
security  of  operations  and  utilization  data;  (5) 
maintain  order;  (6)  ensure  crew  safety,  health 
and  well-being  including  crew  rescue  and 
return;  and  (7)  take  all  reasonable  action 
necessary  for  the  protection  of  the  ISS 
elements,  equipment,  or  payloads. 

(c)  Scope  of  Authority 

During  all  phases  of  on-orbit  activity,  the 
ISS  Commander,  consistent  with  the 
authority  of  the  Flight  Director,  shall  have 
the  authority  to  use  any  reasonable  and 
necessary  means  to  fulfill  his  or  her 
responsibilities.  This  authority,  which  shall 
be  exercised  consistent  with  the  provisions  of 
Sections  II  and  IV,  extends  to:  (1)  the  ISS 
elements,  equipment,  and  payloads;  (2)  the 
ISS  crewmembers;  (3)  activities  of  any  kind 
occurring  in  or  on  the  ISS;  and  (4)  data  and 
personal  effects  in  or  on  the  ISS  where 
necessary  to  protect  the  safety  and  well-being 
of  the  ISS  crewmembers  and  the  ISS 
elements,  equipment,  and  payloads.  Any 
matter  outside  the  ISS  Commander's 
authority  shall  be  within  the  purview  of  the 
Flight  Director. 

Issues  regarding  the  Commander's  use  of 
such  authority  shall  be  referred  to  the  Flight 
Director  as  soon  as  practicable,  who  will  refer 
the  matter  to  appropriate  authorities  for 
further  handling.  Although  other  ISS 
crewmembere  may  have  authority  over  and 
responsibility  for  certain  ISS  elements, 
equipment,  payloads.  or  tasks,  the  ISS 
Commander  remains  ultimately  responsible, 
and  solely  accountable,  to  the  Fiight  Director 
for  the  successful  completion  of  the  activities 
and  the  mission. 

B.  Chain  of  Command  and  Succession  On- 
orbit 

(1)  The  ISS  Commander  is  the  highest 
authority  among  the  ISS  crewmembers  on- 
orbit.  The  MCOP  will  determine  the  order  of 
succession  among  the  ISS  crewmembers  in 
advance  of  flight,  and  the  Flight  Rules  set 
forth  the  implementation  of  a  change  of 
command. 

(2)  Relationship  of  the  ISS  Commander  to 
ETOV  and  Other  Commanders 

The  Flight  Rules  define  the  authorits  of  the 
ETOV  Commander,  the  Rescue  Vehicle 
Commander,  and  any  other  commanders,  and 
set  forth  the  relationship  between  their 
respective  authorities  and  the  authority  of  the 
ISS  Commander. 

C.  Relationship  Between  the  ISS  Commander 
(On-Orbit  Management}  and  the  Flight 
Director  (Ground  Management! 

The  Flight  Director  is  responsible  for 
directing  the  mission.  .A  Flight  Director  will 
be  in  charge  of  directing  real-time  ISS 
operations  at  all  time.  The  ISS  Commander, 
working  under  the  direction  of  the  Flight 
Director  and  in  accordance  with  the  Flight 
Rules,  is  responsible  for  conduc:ting  on-orbit 
operations  in  the  manner  best  suited  to  the 


effective  implementation  of  the  mission  The 
ISS  Commander,  acting  on  his  or  her  own 
authority,  is  entitled  to  change  the  daily 
routine  of  the  ISS  crewmembers  where 
necessary  to  address  contingencies,  perform 
urgent  work  associated  with  crew  .safety  and 
the  protection  of  the  ISS  elements, 
equipment  or  payloads.  or  conduct  critical 
flight  operations.  Otherwise,  the  ISS 
Commander  should  implement  the  mission 
as  directed  by  the  Flight  Director,  Specific 
roles  and  responsibilities  of  the  ISS 
Commander  and  the  Flight  Director  are 
described  in  the  Flight  Rules.  The  Flight 
Rules  outline  decisions  planned  in  advance 
of  the  mission  and  are  designed  to  minimize 
the  amount  of  real-time  discussion  required 
during  mission  operations. 

IV.  Disciplinary  Regulations 

ISS  crewmembers  will  be  subject  to  the 
disciplinary  policy  developed  and  revised  as 
necessarv  by  the  MCOP  and  approved  by  the 
Multilateral  Coordination  Board  (MCB).  The 
MCOP  has  developed  an  initial  disciplinary- 
policy  which  has  been  approved  by  the  MCB 
The  ciisciplinary  policy  is  designed  to 
maintain  order  among  the  ISS  crewmembers 
during  preflight.  on-orbit  and  postflight 
activities.  The  disciplinary  policy  is 
administrative  in  nature  and  is  intended  to 
address  violations  of  the  CCOC.  Such 
violations  may,  inter  alia,  affect  flight 
assignments  as  an  ISS  crewmember.  The 
disciplinary  policy  does  not  limit  a 
Cooperating  Agency's  right  to  apply  relevant 
laws,  regulations,  policies,  and  procedures  to 
the  ISS  crewmembers  it  provides,  consistent 
with  the  IGA  and  the  MOU's 

V.  Physical  and  Information  Security 
Guidelines 

The  use  of  all  equipment  and  goods  to 
which  ISS  crewmembers  have  access  shall  be 
limited  to  the  performance  of  ISS  duties. 
Marked  or  otherwise  identified  as  export 
controlled  data  and  marked  proprietary  data 
obtained  by  an  ISS  crewmember  in  the 
course  of  ISS  activities  shall  only  be  used  in 
the  performance  of  his  or  her  ISS  duties 
With  respect  to  data  first  generated  on-board 
the  ISS,  the  ISS  crewmembers  will  be 
advised  by  the  appropriate  Cooperating 
■Agency  or  by  the  data  owner  or  provider 
through  that  Cooperating  .Agency  as  to  the 
proprietary  or  export-controlled  nature  ot  the 
data  and  will  be  directed  to  mark  and  protect 
such  data  and  to  continue  such  protection  for 
as  long  as  the  requirements  for  such 
protection  remain  in  place.  Additionally.  ISS 
crewmembers  shall  act  in  a  manner 
consistent  with  the  provisions  of  the  IGA  and 
the  MOU's  regarding  protection  of  operations 
data,  utilization  data,  and  the  intellec  tual 
property  of  LSS  users.  They  shall  also  comply 
with  applic:able  ISS  program  rules. 
operational  directives,  and  management 
policies  designed  to  further  such  protections. 

Personal  information  about  ISS 
crewmembers.  including  all  medical 
information,  private  family  conference,  or 
other  private  information,  whether  from 
verbal,  written,  or  electronic  soun:es,  shall 
not  be  used  or  disclosed  by  other  ISS 
crewmembers  for  an\  purpose,  without  the 
consent  of  the  affected  ISS  crewmember. 
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except  as  required  for  the  immediate  safety 
of  ISS  crewmembers  or  the  protection  of  KS.S 
elements,  equipment,  or  payloads.  In 
particular,  all  personal  medical  information 
whether  derived  from  medical  monitormg. 
investigations,  or  medical  contingency 
events,  shall  be  treated  as  private  medi(  al 
information  and  shall  be  transmitted  in  a 
private  and  secure  fashion  in  accordam  e 
with  procedures  to  be  set  forth  bv  the  MMOI' 
Medical  data  which  must  be  handled  in  this 
fashion  includes,  for  e.xample.  biomedical 
telemetry,  private  medical  communications, 
and  medical  investigation  data  Nothing  in 
this  paragraph  shall  be  interpreted  to  limit  an 
ISS  crewmembers  access  to  all  medical 
resources  aboard  the  ISS,  to  ground-based 
medical  support  services,  or  to  his  or  her 
own  medical  data  during  preflight.  on-orbit. 
and  postflight  activities. 

VI.  Protection  of  Human  Research  Subjects 

No  research  on  human  sub|ecls  shall  be 
conducted  which  could,  with  reasonable 
foresight,  be  expected  to  jeopardize  the  life, 
health,  physical  integrity,  or  safety  of  the 
subject 

No  research  procedures  shall  be 
undertaken  with  anv  ISS  crewmember  as  a 
human  subject  without:  (1)  written  approval 
by  the  Human  Research  Multilateral  Review 
Board  (HRMRBI  and  (21  the  full  written  and 
informed  consent  of  the  human  subiect.  Each 
such  approval  and  consent  shall  be  obtained 
prior  to  the  initiation  of  such  researc  h.  and 
shall  fully  comply  with  the  requirements  of 
the  HRMRB  The  HR-MKB  is  responsible  for 
procedures  for  initiation  of  new  experiments 
on-orbit  when  all  consent  requirements  have 
been  met.  but  the  signature  of  the  human 
subject  cannot  be  obtained;  explicit  consent 
of  the  human  subject  will  nonetheless  be 
required  in  all  such  rases  Subjects 
volunteering  for  human  research  protocols 
may  at  their  own  discretion,  and  without 
providing  a  rationale,  withdraw  their  consent 
for  participation  at  any  time,  without 
prejudice,  and  without  incurring  disciplinary 
action.  In  addition,  approval  or  consent  for 
any  research  may  be  revoked  at  any  time, 
including  after  the  commencement  of  the 
research,  by  the  HRMRB.  the  Crew  Surgeon, 
the  Flight  Director,  or  the  ISS  Commander,  as 
appropriate,  if  the  research  would  endanger 
the  ISS  Crew  Member  or  otherwise  threaten 
the  mission  success.  A  decision  to  revoke 
consent  by  the  human  subject  or  approval  by 
the  other  entities  listed  above  will  be  final. 

§1214.404    Violations. 

This  subpart  is  a  rHguldtion  within  the 
meaning  of  18  L'.S.C.  799,  and  whoever 
willhilly  violates,  attempts  to  violate,  or 
conspires  to  violate  any  provision  of 
this  subpart  or  any  order  or  direction 
issued  under  this  subpart  may  be  cited 
for  violating  title  18  of  the  L'.S  Code 
and  could  be  fined  or  imprisoned  not 
more  than  1  year,  or  both. 

Daniel  S.  Goldin, 

Administrator. 

[FR  Doc.  00-32381  Filed  12-20-00;  8:4,=i  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  260 

[Doclcet  No.  RM01-1-000;  Order  No.621] 

Natural  Gas  Service  Interruption 
Reporting  Procedures 

Issued  December  14.  2000 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  rules  regarding  reports  by 
natural  gas  pipeline  companies  on 
service  interruptions  to  reflect  changes 
in  the  Commission's  internal  structure. 
This  revision  changes  only  the  official 
to  whom  such  reports  are  made. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  [anuary  22.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilbur  Miller,  Office  of  the  General 
Counsel,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  208-0953. 
SUPPLEMENTARY  INFORMATION: 

Natural  Gas  Service  Interruption  Reporting 
Procedures 

Before  Commissioners:  lames  I  Hoecker. 
Chairman;  William  L.  Massey.  Linda 
Breathitt,  and  Curt  Hebert.  Ir. 

/.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
18  f;FR  Part  260  to  change  the  official 
tn  whom  natural  gas  pipeline  companies 
must  submit  reports  on  service 
mterruptions.  This  change  is 
necessitated  by  changes  in  the 
Commission's  internal  organization  and 
will  avoid  confusion  on  the  part  of 
companies  filing  such  reports. 

//  Background 

Currently,  18  CFR  260. q(b)  and  (c) 
require  natural  gas  pipeline  companies 
to  submit  reports  on  service 
interruptions  to  the  Director,  Division  of 
Environmental  and  Engineering  Review, 
Office  of  Pipeline  Regulation.  As  a 
result  of  internal  reorganization, 
however,  the  Office  of  Pipeline 
Regulation  no  longer  exists.  The 
relevant  responsibilties  now  are 
handled  by  the  Director.  Division  of 
Pipeline  (iertificates.  Office  of  Energy 
Projects. 

///  Discussion 

This  revision  changes  the  title  of  the 
official  to  whom  reports  are  made. 

The  tiommission  is  issuing  this 
rulemaking  as  a  final  rule,  without  a 


period  for  public  comment.  Under  5 
U.S.C.  553(b),  notice  and  comment 
procedures  are  unnecessary  for 
rulemakings  that  concern  only  matters 
of  agency  practice  and  procedure.  This 
rulemaking  fits  that  description. 

IV.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  (RFA) 
requires  agencies  to  prepare  certain 
statements,  descriptions  and  analyses  of 
rules  that  will  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.'  The  Commission  is  not 
required  to  make  such  analyses  if  a  rule 
would  not  have  such  an  effect.  The 
Commission  certifies  that  this  rule  will 
not  have  such  an  impact  on  small 
entities. 

V.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  envirorunent.^  The 
Commission  has  categorically  excluded 
certain  actions  from  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment.  Among  these  are 
rules  that  are  clarifying,  corrective,  or 
procedural,  or  that  do  not  substantively 
change  the  effect  of  the  regulations 
being  amended. '  This  rule  is  procedural 
in  nature  and  therefore  falls  under  this 
exception;  consequently,  no 
environmental  consideration  is 
necessary. 

VI.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  require 
OMB  to  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.*  Respondents  subject  to  the 
filing  requirements  of  this  Rule  will  not 
be  penalized  for  failing  to  respond  to 
these  collections  of  information  unless 
the  collections  of  information  display  a 
valid  OMB  control  number.  This  final 
rule  does  not  contain  any  information 
collection  subject  to  the  Paperwork 
Reduction  Act  of  1995. ^ 

VII.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
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view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  (http:// 
www.ferc.fed.us)  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5:00  p.m.  Eastern 
time)  at  888  First  Street,  N.E.,  Room  2 A, 
Washington.  DC  20426.  From  FERC's 
Home  Page  on  the  Internet,  this 
information  is  available  in  both  the 
Commission  Issuance  Posting  System 
(CIPS)  and  the  Records  and  Information 
Management  System  (RIMS). 

•  CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14,  1994. 

•  CIPS  can  be  accessed  using  the 
CIPS  link  or  the  Energy  Information 
Oriline  icon.  The  full  text  of  this 
document  is  available  on  CIPS  in  ASCII 
and  WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading, 

•  RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16,  1981. 
Documents  from  November  1995  to  the 
present  can  be  viewed  and  printed  from 
FERC's  Home  Page  using  the  RIMS  Unk 
or  the  Energy  Information  Online  icon. 
Descriptions  of  documents  back  to 
November  16,  1981,  are  also  available 
from  RIMS-on-the-Web;  requests  for 
copies  of  these  and  other  older 
documents  should  be  submitted  to  the 
Public  Reference  Room. 

User  assistance  is  available  for  RIMS, 
CIPS,  and  the  Website  during  normal 
business  hours  from  oiu'  Help  line  at 
(202)  208-2222  (E-Mail  to 
WebMaster@ferc.fed.us)  or  the  Public 
Reference  at  (202)  208-1371  (E-Mail  to 
public.referenceroom@ferc.fed,us), 
Diu-ing  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CIPS,  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available, 

Vin.  Effective  Date  and  Congressional 
Notification 

This  regulation  becomes  effective 
January  22,  2001.  The  Conmiission  has 
concluded  that  this  rule  is  not  a  "major 
rule"  as  defined  in  section  251  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  The  provisions  of 
5  U.S.C.  801,  regarding  Congressional 
review  of  rulemakings,  do  not  apply  to 
this  rulemaking  because  it  concerns 
agency  procedure  and  practice  and  will 
not  substantially  affect  the  rights  and 
obligations  of  non-agency  parties.  5 
U.S.C.  804(3)(C). 

List  of  Subjects  in  18  CFR  Part  260 

Administrative  practice  and 
procedure.  Electric  power,  Penalties, 


Pipelines,  Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 
David  P.  Boergers, 
Secretary: 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  260,  Chapter  I, 
Title  18,  Code  of  Federal  Regulations,  as 
follows: 

PART  260— APPROVED  FORMS, 
NATURAL  GAS  ACT 

1.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C.  7101-7352, 

2.  Sections  260.9(b)  and  (c)  are 
revised  to  read  as  follows: 

§  260.9    Report  by  natural  gas  pipeline 
companies  on  service  interruptions 
occurring  on  the  pipeline  system. 

***** 

(b)  Natural  gas  pipeline  companies 
must  report  such  interruptions  to 
service  by  any  electronic  means, 
including  facsimile  transmission  or 
telegraph,  to  the  Director,  Division  of 
Pipeline  Certificates,  Office  of  Energy 
Projects,  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426 
(FAX:  (202)  208-2853),  at  the  earliest 
feasible  time  following  such 
interruption  to  service,  and  must  state 
briefly: 

(1)  The  location  of  the  interruption. 

(2)  The  time  of  the  interruption, 

(3)  The  customers  affected  by  the 
interruption,  and 

(4)  Emergency  actions  taken  to 
maintain  service. 

(c)  If  so  directed  by  the  Commission 
or  the  Director,  Division  of  Pipeline 
Certificates,  the  company  must  provide 
any  supplemental  information  so  as  to 
provide  a  full  report  of  the 
circvunstances  surrounding  the 
occurrence. 
***** 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 

[Regulations  Nos.  4  and  16] 
RIN  0960-AF40 

Supplemental  Security  Income; 
Determining  Disability  for  a  Child 
Under  Age  18;  Correction 

AGENCY:  Social  Security  Administration. 
ACTION:  Final  rule  and  correction  to  final 
rule. 


SUMMARY:  This  document  contains 
corrections  to  the  final  rules  published 
Monday,  September  11,  2000  (65  FR 
54747).  These  rules  implement  the 
childhood  disability  provisions  of 
sections  211  and  212  of  Public  Law 
104-193.  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996.  These  rules  also  conform  to 
amendments  to  Public  Law  104-193 
made  by  the  Balanced  Budget  Act  of 
1997,  Public  Law  105-33.  In  addition, 
we  are  correcting  two  invalid  references 
showm  elsewhere  in  the  Code  of  Federal 
Regulations. 

DATES:  This  correction  is  effective 
January  2,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Georgia  Myers,  Regulations  Officer, 
Social  Seciuity  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235-6401,  regulations@ssa.gov,  (410) 
965-3632  or  TTY  (410)  966-5609  for 
information  about  these  rules.  For 
information  on  eligibility  or  filing  for 
benefits,  call  our  national  toll-free 
number,  1-800-772-1213  or  TTY  1- 
800-325-0778,  or  visit  our  Internet  web 
site,  SSA  Online,  at:  http;// 
www.ssa.gov/ 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  11,  1997,  we  published 
interim  final  rules  with  a  request  for 
comments  to  implement  the 
Supplemental  Security  Income  (SSI) 
,  childhood  disability  provisions  of 
sections  211  and  212  of  Public  Law 
(Pub.  L.)  104-193,  the  Personal 
Responsibility  and  Work  Opporttmity 
Reconciliation  Act  of  1996.  On 
September  11,  2000,  we  published 
revised  final  rules  in  response  to  public 
comments.  We  also  conformed  our  rules 
to  amendments  to  Pub.  L.  104-193  made 
bv  the  Balanced  Budget  Act  of  1997. 
Pub.  L.  105-33. 

Need  for  Correction 

In  our  preamble,  we  found  that  we 
had  inadvertently  published  an 
incorrect  Internet  address  for  a  report  on 
the  effects  of  the  new  childhood 
disability  legislation.  We  are  correcting 
that  address  as  shown  below. 

Additionally,  we  are  correcting  the 
regulatorv  language  in  two  places.  We 
found  the  need  to  make  both  an 
editorial  change  and  a  change  needed  to 
clarifv  our  original  intent.  We  are  also 
correcting  two  invalid  references  shown 
elsewhere  in  the  Code  of  Federal 
Regulations. 
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Correction  of  Rule  Published  September 
11. 2000 

The  publication  on  Septembpr  11. 
2000.  of  the  subject  final  rules,  is 
corrected  as  follows: 

1.  On  page  54749,  column  thrr>e.  the 
last  sentence  of  the  third  paragraph 
under  "Actions  Since  We  Published  the 
Interim  Final  Rules,"  is  corrected  to 
read  as  follows; 

The  report  is  also  available  at  our 
public  Internet  site:  http;//www. ssa.gov/ 
policy/SSIChildDI/childOOl  htm. 

PART  416— {CORRECTED] 

2  On  page  54777.  column  2.  the 
definition  of  "The  listings  '  is  corrected 
to  read  as  follows: 

§416.902    General  definitions  and  terms 
for  this  subpart. 

•  *         •         •         * 

The  listings  means  the  Listing  of 
Impairments  in  appendix  1  of  subpart  P 
of  part  404  of  this  chapter.  When  we 
refer  to  an  impairment(s)  that  "meets, 
medically  equals,  or  functionallv  equals 
the  listings."  we  mean  that  the 
impairment(s)  meets  or  medically 
equals  the  severity  of  any  listing  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter,  as  explained  in  *?*)  416.925 
and  416  926.  or  that  it  functionally 
equals  the  severity  of  the  listings,  as 
explained  in  §  416.926a. 

•  •         *         *         • 

3  On  page  54783,  column  3,  the  first 
sentenceof  §416  926a(e)(3)(iv)  is 
corrected  to  read  as  follows: 

§  41 6.926a     Functional  equivalence  for 
children. 

•  »         •         *         * 

(e)*    *    ♦ 

(iv)  For  the  sixth  domain  of 
functioning.    Health  and  physical  well- 
being,"  we  may  also  consider  you  to 
have  an  "extreme"  limitation  if  you  are 
frequently  ill  because  of  your 
impairment(s)  or  have  frequent 
exacerbations  of  your  impairment(s)  that 
result  in  significant,  documented 
symptoms  or  signs  substantiallv  in 
excess  of  the  requirements  for  showing 
a  "marked"  limitation  in  paragraph 
(e)(2)(iv)  of  this  section.  *    *    * 


Correcting  Amendments  to  the  Code  uf 
Federal  Regulations 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Aged.  Alimony.  Blind. 
Disability  benefits.  Government 
employees.  Income  taxes.  Insurance. 
Investigations.  Old-age,  Survivors  and 


IJi.sability  Insurance,  Penalties.  Railroad 
retirement.  Reporting  and  recordkeeping 
requirements.  .Social  security.  Travel 
and  transportation  expenses.  Treaties. 
Veterans.  Vocational  rehabilitation. 

2QCFHPart4i6 

Administrative  practice  and 
procedure.  Alf:oholism,  Drug  abuse, 
investigations.  Medicaid,  Penalties, 
Reporting  and  recf)rdkeeping 
requirements,  .Supplemental  Security 
Income  (SSI),  Travel  and  transportation 
expenses.  Vocational  rehabilitation. 

Chapter  III  of  title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  404— {AMENDED] 

1  The  authority  citation  for  subpart  P 
to  part  404  continues  to  read  as  follows: 

,\uthority:  .Sers.  202.  205(a).  (b).  and  (d)- 
(h),  21b(i|.  221  la)  and  (i)   222((.).  223,  225. 
and  702(a)(5)  of  Ihe  Social  .Seruritv  Act  (42 
U.S.C,  402.  405  (a),  (b).  and  (d)-(h).  416(i). 
421(a)  and  (i).  422(c:).  42:i.  425.  and 
902(a)(5));  sec   211(b).  Pub.  L.  104-103.  110 
Stat.  2105.  2189 

2.  Section  404.1520  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

§404.1520    Evaluation  of  disability  in 
general. 

(a)  *    *    *  Once  you  have  been  found 
entitled  to  disability  benefits,  we  follow 
a  somewhat  different  order  of  evaluation 
to  determine  whether  your  entitlement 
continues,  as  explained  in  §404.1594(0- 


PART  416— {AMENDED] 

3.  The  authority  citation  fcjr  subpart  I 
to  part  416  continues  to  read  as  follows: 

.\uthority:  Sees.  702(a)(5).  1611,  1614. 
1619.  Ib.uia),  (c).  and  (d)(1),  and  1633  nf  the 
Social  Security  Act  (42  U.S.C.  902(a)(5). 
1382.  1382i:,  1382h.  1383(a).  (c).  and  Idllli. 
and  1  i83b).  sees.  4((:)  and  5.  6(f:)-(e).  14(a). 
and  15.  Pub   L  98-460.  98  Stat.  1794.  1801. 
1802.  and  1808  (42  U.S.C.  421  note.  423  note. 
1382h  note). 

4.  Section  416.920  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

§416.920    Evaluation  of  disability  of  adults, 
in  general. 

(a)  *    *    *  Once  vou  have  been  found 
eligible  for  Supplemental  Security 
Income  benefits  based  on  disability,  we 
follow  a  somewhat  different  order  of 
evaluation  to  determine  whether  your 
eligibilitv  continues,  as  explained  in 
§416. 994(b)(5) 


Dated:  December  7.  2000. 
Georgia  E.  Myers, 

Ht'iiulations  Officer,  Social  Hm  uritv 

Administration. 

\¥R  Do(  .  00-32379  Filed  12-20-00:  8:45  nm| 

BILLING  CODE  4191-4)2-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 

[WV-086-FOR] 

West  Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  announcing  its 
approval,  with  certain  exceptions,  of  an 
amendment  to  the  West  Virginia 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  program 
amendment  consists  of  changes  to  the 
West  Virginia  regulations  (38  CSR  2) 
contained  in  House  Bill  4223 
concerning  Homestead  postmining  land 
use.  The  amendment  is  intended  to 
comply  with  the  Consent  Decree  that 
was  agreed  to  by  the  plaintiffs  and  the 
West  Virginia  Division  of 
Environmental  Protection  (WVDEP)  and 
approved  by  the  U.S.  District  Court  for 
the  Southern  District  of  West  Virginia 
on  February  17,  2000,  in  the  matter  of 
Bragg  V.  Robertson,  Civil  Action  No. 
2:98-0636  (S.D.W.Va.). 
EFFECTIVE  DATE:  December  21,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun,  Director,  Charleston 
Field  Office.  1027  Virginia  Street  East, 
Charleston,  West  Virginia  25301. 
Telephone:  (304)  347-7158.  E-mail: 
chfo@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia  Program 

II  Submission  of  the  Amendment 

III  Director's  Findings 

I\'  Summary  and  Disposition  of  Comments 

V\  Director's  Decision 

\'I   Procedural  Defermination.s 

I.  Background  on  the  West  Virginia 
Program 

On  January  21.  1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  You  can  find 
background  information  on  the  West 
Virginia  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of  the 


approval  in  the  January  21, 1981, 
Federal  Register  (46  FR  5915-5956). 
You  can  find  later  actions  concerning 
the  West  Virginia  program  and  previous 
amendments  at  30  CFR  948.10.  948.12, 
948.13.  948.15,  and  948.16. 

II.  Submission  of  the  Amendment 

By  letter  dated  March  14,  2000 
(Administrative  Record  Number  WV- 
1147)  and  March  28,  2000 
(Administrative  Record  Number  WV- 
1148),  and  electronic  mail  dated  April  6, 
2000  (Administrative  Record  Number 
WV-1149),  the  WVDEP  submitted  an 
amendment  to  its  program.  The 
amendment  concerns  changes  to  the 
West  Virginia  surface  mining 
reclamation  regulations  made  by  the 
State  Legislature  in  House  Bill  4223. 
and  changes  made  to  the  Code  of  West 
Virginia  in  Senate  Bill  614.  Most  of  the 
amendment  is  intended  to  comply  with 
the  Consent  Decree  that  was  agreed  to 
by  the  plaintiffs  and  the  WVDEP  and 
approved  by  the  U.S.  District  Court  for 
the  Southern  District  of  West  Virginia 
on  February  17,  2000,  in  the  matter  of 
Bmgg  V.  Robertson,  Civil  Action  No. 
2:98-0636  (S.D.W.Va.). 

We  aimounced  receipt  of  the 
proposed  amendment  in  the  April  25, 
2000,  Federal  Register  (65  FR  24158- 
24162),  invited  public  comment,  and 
provided  an  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  May  25,  2000.  Since  no 
one  requested  a  public  hearing,  none 
was  held. 

To  expedite  our  review  of  the 
amendment,  we  separated  the 
amendment  into  two  parts:  (1) 
Amendments  to  the  proposed  rules  at 
new  section  CSR  38-2-7.5  concerning 
"homesteading"  as  a  postmining  land 
use  for  mountaintop  removal  mining 
permits  that  meet  the  requirements  for 
a  variance  from  the  approximate 
original  contour  (AOC)  provisions  at 
section  22-3-13(c)  of  the  W.Va.  Code. 
These  provisions  are  the  subject  of  this 
notice;  and  (2)  Changes  to  the  W.Va. 
Code  in  Senate  Bill  614  and  the 
regulatory  changes  at  CSR  38-2-7.4 
concerning  commercial  forestry 
postmining  land  use  for  mountaintop 
removal  mining  operations  receiving  an 
AOC  variance,  and  various  other 
regulatory  changes.  We  published  our 
final  decision  on  those  amendments  in 
the  Federal  Register  on  August  18,  2000 
(65  FR  50409). 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 


amendment.  Any  revisions  that  we  do 
not  specifically  discuss  below  concern 
nonsubstantive  wording  changes  or 
revised  paragraph  notations  to  reflect 
organizational  changes  that  result  from 
this  amendment. 

1.  CSR  38-2-7.5     Homestead  land 
use. 

This  subsection  is  new  and  contains 
the  following  subdivisions. 

7.5.     The  Homestead  land  use  meets 
the  requirements  for  a  variance  from  the 
AOC  requirements  of  the  Act  (W.Va. 
Code  22-3-1 3(c)).  An  appropriately 
planned  Homestead  will  promote 
sustainable  settlement  patterns  that 
protect  the  environment  and  support  the 
region's  economic  development. 

7.5.a.     Operations  receiving  a 
variance  from  AOC  for  this  use  shall 
establish  homesteading  on  at  least  one- 
half  ( V2)  of  the  permit  area.  The 
remainder  of  the  permit  area  shall 
support  an  alternate  AOC  variance  use. 

Tne  W.Va.  Code  at  section  22-3-13 
contains  the  general  enviromnental 
protection  performance  standards  for 
surface  mining  operations.  Specifically, 
subdivision  13(c)(2)  authorizes  the 
Director  of  the  WVDEP  to  grant  approval 
of  AOC  variances  for  mountaintop 
removal  mining  operations.  Subdivision 
13(c)(3)  identifies  the  following 
postmining  land  uses  that  are 
approvable  for  mountaintop  removal 
mining  operations:  industrial, 
conunercial,  agricultural,  commercial 
forestry,  residential,  public  facility 
including  recreational  uses.  Homestead 
is  considered  to  be  a  "residential" 
postmining  land  use  imder  W.  Va.  Code 
22-3-1 3(c).  It  is  important  to  note  that 
Homestead  is  limited  to  mountaintop 
removal  mining  operations,  and  does 
not  apply  to  steep  slope  mining 
operations  with  AOC  variances  as 
provided  in  section  2  2-3-1 3(e)  of  the 
W.Va.  Code  and  CSR  38-2-14. 12. a.l. 

SMCRA  at  section  515(c)(3)  and  the 
Federal  regulations  at  30  CFR 
784.14(c)(1)  provide  for  the  following 
postmining  land  uses  for  moiuitaintop 
removal  operations:  industrial, 
conunercial,  agricultural,  residential, 
and  public  facility  (including 
recreational  facilities).  The  Federal 
regulations  define  "residential"  under 
the  definition  of  "land  use"  at  30  CFR 
701.5  to  mean,  "land  used  for  single- 
and  multiple-family  housing,  mobile 
home  parks,  or  other  residential 
lodgings."  In  a  similar  fashion,  the  State 
regulations  at  CSR  38-2-7. 2. d  define 
residential  use  to  be  single  and 
multiple-family  housing  (other  than 
apartment  houses)  with  necessary 
support  facilities.  Support  facilities  may 
include  commercial  services 
incorporated  in  and  comprising  less 


than  five  percent  (5%)  of  the  total  land 
area  of  housing  capacity,  associated 
open  space  and  minor  vehicle  parking 
and  recreation  facilities  supporting  the 
housing. 

The  proposed  Homestead  postmining 
land  use  is  a  residential  use  as  defined 
at  30  CFR  701.5.  Therefore,  we  find  that 
the  introductory  language  at  CSR  38-2- 
7.5  which  states  that  Homestead 
postmining  land  use  meets  the 
requirements  for  a  variance  from  the 
AOC  requirements  of  the  W.Va.  Code  at 
22-3-1 3(c)  to  be  no  less  stringent  than 
section  515(c)(3)  of  SMCRA  and  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  785.14(c)(1)  and  701.5  and  can 
be  approved.  We  note  that  prior  to 
authorizing  "homestead"  as  a 
postmining  land  use  for  a  mountaintop 
removal  mining  operation,  the  applicant 
must  submit  specific  plans  and 
assurances  and  the  State  regulatory 
authority  must  approve  them  in 
accordance  with  the  requirements  of 
W.Va.  Code  22-3-13(c)(3)  and  CSR  38- 
2-14.10,  and  14.12  to  the  extent  that  it 
applies  to  mountaintop  removal  mining 
operations.  Therefore,  and  except  as 
noted  below,  we  are  approving  the  use 
of  Homestead  as  a  postmining  land  use 
as  provided  at  CSR  38-2-7.5.  to  the 
extent  that  it  supplements  or  is  more 
stringent  than  existing  State 
requirements,  but  is  not  inconsistent 
with  any  existing  Federal  program 
requirements. 

There  is  no  Federal  counterpart  to  the 
new  language  at  CSR  38-2-7. 5. a. 
concerning  the  percentage  of  the  AOC 
variance  land  that  must  contain  either 
the  Homestead  or  an  alternate  AOC 
variance  postmining  land  use.  We  find 
that  this  provision  is  not  inconsistent 
with  SMCRA  or  the  Federal  regulations 
and  can  be  approved. 

2.  CSR  38-2-7. 5.b.  This  provision 
defines  the  terms  that  are  applicable 
only  to  homestead  land  use.  This 
subdivision  provides  the  following. 

7.5.b.  The  following  terms  are 
applicable  only  to  this  subsection  of  this 
rule. 

7.5.b.l.  Building  Pad  means  an 
accessible,  designated,  and  properly 
drained  area  where  the  soil  and/or 
mine-spoil  has  been  specially  placed 
and  compacted  to  minimize  post-mining 
surface  settlement.  After  the  building 
pad  is  completed,  a  registered 
professional  engineer  shall  certify  that 
the  building  pad  was  constructed  as 
designed.  This  certification  shall 
accompany  the  deed  of  conveyance. 

7.5.b.2.  Civic  Parcel  means  a  parcel 
designated  in  the  Land  Plan  for  public 
use. 

7.5.b.3.  Commercial  Parcel  means  a 
parcel  retained  by  the  Landowner  of 
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record  and  incorporated  within  the 
Homestead  Area  on  which  the 
landowner  or  its  designee  may  develop 
commercial  uses.  The  size  and  location 
of  commercial  parcels  shall  comply 
with  the  requirements  of  this  regulation 

7.5.b.4.  Community  Association 
means  an  association  of  all  the 
homesteaders.  This  association  shall 
receive  title  to  the  civic  parcels, 
conservation  easements  and  nurseries  at 
the  time  of  final  bond  release. 

7.5.b.5  Conservation  Easement  means 
an  area,  typically  a  strip  no  less  than 
200  feet  wide,  designated  in  the  land 
plan  for  the  purpose  of  establishing  a 
natural  habitat  for  the  development  and 
migration  of  native  species  of  fauna  and 
flora.  These  easements  shall  extend 
through  the  mined  areas  of  the  land, 
starting  and  ending  in  natural, 
undisturbed  land.  These  areas  shall  be 
permanent  easements  maintained  for 
conservation  and  not  commercial 
purposes. 

7  5  b. 6.  Entitv  Administering  The 
Civic  Parcels  means  the  Community 
Association  or  its  designee  shall 
administer  the  civic  parcels. 

7.5.b.7  Escrow  Agent  means  the 
Attorney  Ceneral  of  the  State  of  West 
Virginia  shall  be  the  Escrow  Agent. 

7.5.b.8  Homesteader  means  a  citizen 
of  the  State  that  fulfills  the  requirements 
of  this  regulation  and  who  is  selected  by 
lottery  to  reside  on  a  designated 
homestead  parcel 

7  5.b.9.  Homestead  Area  means  the 
entire  area  designated  for  homestead 
use.  including  roads. 

7  5  b. 10.  Homestead  Infrastructure 
means  the  facilities  necessary  to  sustain 
residential  use,  including  roads, 
electricity,  telephone,  water  and  sewage 
or  septic  systems. 

7  5  b. 11.  Homestead  Parcel  means  an 
individual  segment  of  a  homestead  area 
designated  as  either  a  rural  or  village 
parcel.  The  permittee  shall  assure  that 
each  parcel  has  been  surveyed  by  a 
licensed  land  surveyor  before  Phase  1 
bond  release 

7.5.b.l2.  Homestead  Plan  means  all 
the  required  documentation,  engineered 
drawings,  authorizations,  agreements 
and  schedules  which  are  to  be 
submitted  and  approved  by  the  Diret:tor. 

7.5.b.l3.  Homestead  Selection  Lottery' 
means  a  lottery  sanctioned  by  the  State, 
operated  under  rules  established  and 
administered  by  the  Director  or  the 
Director's  designee  as  soon  as 
practicable  after  Phase  I  bond  release. 

7.5  b.  14.  Landowner  Of  Record  means 
the  surface  estate  owner  at  the  time  the 
mining  permit  is  submitted  to  the 
Director.  More  than  one  Landowner  of 
Record  may  be  involved  in  a  Homestead 
Plan.  The  Landowner  of  Record  shall 


transfer  the  title  to  the  surface  estate  of 
the  Homestead  Area  to  the  Escrow 
Agent  prior  to  the  beginning  of  mining. 
The  cost  of  transfer  shall  be  paid  by  the 
Landowner  of  Record 

7,5.b.l5.  Land  Plan  means  the 
depiction,  with  supporting 
documentation,  including  surveys  and 
narratives,  of  the  homestead  parcels, 
building  pads,  roads,  easements,  civic 
parcels,  commercial  parcels,  and  other 
features  of  the  Homestead  Area. 

7.5.b.lH.  Machine  Passable  Grade 
means  the  ma.ximum  grade  that  can  be 
safely  accommodated  by  commonly 
used,  self-propelled,  rubber-tired 
farming  equipment. 

7  5.b.l7  Rural  Parcels  means 
homesteading  parcels  planned  to 
promote  rural  uses  such  as  farming, 
orchard  growing,  timber  management, 
viticulture,  and  Morret  gardening.  The 
rural  parcels  shall  be  an  appropriate  size 
for  the  designated  use  and  may  be  up  to 
40  acres  Rural  homesteaders  may 
receive  title  only  to  that  portion  of  the 
land  that  they  have  improved  over  the 
five-year  period. 

7  5  b.  18.  Service  Drop  means  the 
overhead  service  conductors  from  the 
last  pole  or  other  aerial  support  to  and 
including  the  splices,  if  any.  connecting 
to  the  service-entrance  conductors  at  the 
building  or  (Jther  structure. 

7.5.b.  19.  Service-Entrance 
Conductors,  Overhead  System  means 
the  service  conductors  between  the 
terminals  of  the  service  equipment  and 
a  point  usually  outside  the  building, 
clear  of  building  walls,  where  joined  by 
tap  or  s-plice  to  the  service  drop. 

7.5.b.20.  Service-Entrance 
Conductors,  Underground  System 
means  the  service  conductors  between 
the  terminals  of  the  service  equipment 
and  the  point  of  connection  to  the 
service  lateral. 

7  5  b. 21.  Service  Lateral  means  the 
underground  service  conductors 
between  the  street  main,  including  any 
risers  at  a  pole  or  other  structure  or  from 
transformers,  and  the  first  point  of 
connection  to  the  service-entrance 
conductors  in  a  terminal  box  or  meter  or 
other  enclosure  with  adequate  space, 
inside  or  outside  the  building  wall. 
Where  there  is  no  terminal  box,  meter, 
or  other  enclosure  with  adequate  space, 
the  point  of  connection  shall  be 
considered  to  be  the  point  of  entTcmce 
of  the  service  conductors  into  the 
building. 

7  5.b.22.  Soil  Plan  means  the  maps 
and  descriptions  of  preoiining  and 
poslmining  soil  included  in  the 
Homestead  Plan. 

7.5.b.23.  Village  Parcels  means 
homesteading  parcels  that  provide  a 


higher  density  of  residential  population 
than  rural  parcels. 

There  are  no  specific  counterparts  to 
these  definitions.  We  find  that,  except 
as  noted  below,  the  definitions  are  not 
inconsistent  with  SMCRA  at  section 
515(c)(3)  or  the  Federal  regulations  at  30 
CFR  785.14(c)(1)  concerning  the 
approval  of  AOC  variances  for  proposed 
postmining  land  use  for  mountaintop 
removal  mining  operations  and  can  be 
approved. 

The  definition  of  "Commercial 
Parcel"  at  CSR  38-2-7. 5.b.3.  provides 
that  "Commercial  Parcel"  means  a 
parcel  retained  by  the  landowner  of 
record  and  incorporated  within  the 
Homestead  area  on  which  the 
landowner  or  its  designee  may  develop 
commercial  uses.  In  addition,  the  size 
and  location  of  commercial  parcels  shall 
comply  with  the  requirements  of  this 
regulation.  Under  this  definition, 
therefore,  a  commercial  postmining  land 
use  may  be  incorporated  within  the 
Homestead  postmining  land  use. 
SMCRA  at  section  515(c)(3)  and  the 
Federal  regulations  at  30  CFR 
785.14(c)(1)  provide  that  commercial 
postmining  land  use  may  be  approved 
for  mountaintop  removal  mining 
operations.  Therefore,  the  incorporation 
of  a  commercial  postmining  land  use 
within  a  homestead  (residential) 
postmining  land  use  does  not  render  the 
West  Virginia  program  less  stringent 
than  SMCRA  nor  less  effective  than  the 
Federal  regulations  and  can  be 
approved.  However,  since  the  language 
of  this  provision  states  that  the 
landowner  "may"  develop  a  parcel  for 
commercial  purposes,  it  is  not  clear 
what  must  be  done  if  a  landowner 
retains  a  parcel  but  does  not  develop 
that  parcel  for  commercial  uses. 
Therefore,  we  are  requiring  that  CSR 
38-2-7. 5. b. 3.  be  amended  to  clarify  that 
parcels  retained  by  the  landowner  for 
commercial  development  and 
incorporated  within  the  Homestead  area 
must  be  developed  for  commercial  uses 
as  provided  by  subsection  CSR  38-2- 
7.5.2.5. 

The  definition  of  "Conservation 
Easement"  at  CSR  38-2-7.5.b.5.  allows 
the  creation  of  natural  habitat  areas 
witbin  the  Homestead  postmining  land 
use.  Conservation  easements  are  to 
comprise  at  least  10  percent  of  the 
Homestead  area,  including  commercial 
parcels.  Neither  SMCRA  at  section 
515(c)(3)  nor  the  Federal  regulations  at 
30  CFR  785.14(c)(1)  specifically 
authorize  conservation  easements  or  the 
creation  of  natural  habitat  areas  as 
approvable  postmining  land  uses  for 
mountaintop  removal  mining 
operations.  However,  such  natural  areas 
may  play  a  supporting  role  in  the 


developmental  plans  of  a  proposed 
postmining  land  use  that  is  approvable 
under  SMCRA  and  the  Federal 
regulations.  This  is  consistent  with  the 
Federal  regulations  at  30  CFR  816.97 
which  encourages  the  enhancement  of 
fish  and  wildlife  in  postmining  land 
uses.  Specifically,  30  CSR  816.97(i) 
provides  that  where  residential,  public 
service,  or  industrial  uses  are  to  be  the 
postmining  land  use,  and  where 
consistent  with  the  approved 
postmining  land  use,  the  operator  shall 
intersperse  reclaimed  lands  with  green 
belts  utilizing  species  of  grass,  shrubs 
and  trees  useful  as  food  and  cover  for 
wildlife.  As  explained  under  the 
definition  of  "Conservation  Easement," 
the  use  of  natural  habitat  areas  plays  an 
appropriate  supporting  role  in  the 
Homestead  postmining  land  use. 
Therefore,  we  find  CSR  38-2-7.5.b.5,  to 
be  no  less  stringent  than  SMCRA  and  no 
less  effective  than  the  Federal 
regulations  and  can  be  approved. 

The  definition  of  "Homestead  Area" 
means  the  entire  area  designated  for 
homestead  use,  including  roads.  As 
discussed  above  at  Finding  1,, 
Homestead  postmining  land  use  is  a 
residential  postmining  land  use  that 
qualifies  for  an  AOC  variance  for 
mountaintop  removal  mining  operations 
under  SMCRA  section  515(c)(3)  and  the 
Federal  regulations  at  30  CFR 
785.14(c)(1).  The  definition  of 
"Homestead  Area"  as  meaning  the 
entire  area  designated  for  homestead 
use,  including  roads  is  therefore  also 
consistent  with  the  Federal 
"residential"  postmining  land  use. 
Therefore,  we  find  that  the  definition  of 
"Homestead  Area"  is  consistent  with 
and  no  less  stringent  than  SMCRA 
section  515(c)(3)  and  the  Federal 
regulations  at  30  CFR  785.14(c)(1)  and 
can  be  approved. 

The  definition  of  "Rural  Parcels"  at 
CSR  38-2-7.5.b.l7.  means 
homesteading  parcels  planned  to 
promote  nu^  uses  such  as  farming, 
orchard  growing,  timber  management, 
viticulture  (grape  growing),  and  Morret 
gardening.  We  note  that  the  term  "Rural 
Parcels"  includes  "timber  management" 
use  as  one  of  the  uses  that  are  promoted 
for  these  rural  parcels.  Timber 
management  should  not  be  confused 
with  the  "commercial  forestry  and 
forestry"  postmining  land  use  for  AOC 
variances  for  mountaintop  removal 
mining  operations  that  we  recently 
approved  (65  FR  50409).  Homesteading 
postmining  land  use,  which  is  a 
residential  use  imder  SMCRA  section 
515(c)(3)  and  30  CFR  785.14(c)(1).  is  an 
approvable  postmining  land  use.  Timber 
management  is  one  of  many  uses  to 
which  the  homeowners  of  the  rural 


Homestead  parcels  may  develop  their 
land.  In  addition,  the  size  of  each  rural 
parcel  can  be  up  to  40  acres,  and  the 
homesteaders  may  receive  title  only  to 
that  portion  of  the  land  that  they  have 
improved  over  the  five-year  period. 
Therefore,  we  find  that  the  definition  of 
"Rural  Parcels"  is  not  inconsistent  with 
SMCRA  section  515(c)(3)  nor  with  the 
Federal  regulations  at  30  CFR 
785.14(c)(1)  and  can  be  approved.  In 
addition,  we  recommend  that  the  West 
Virginia  program  be  amended  to  define 
the  term  "Morret  gardening." 

3.  CSR  38-2-7.5.C.  This  provision 
concerns  the  eligibility  requirements 
and  responsibilities  for  homesteaders. 
This  subdivision  provides  as  follows. 

7.5.c.Eligibility  Requirements  And 
Responsibilities  For  Homesteaders; 

7.5.C.I.  Homesteader  shall  meet  the 
following  eligibility  requirements: 

7.5.C.I.A.  Be  a  resident  of  the  State  of 
West  Virginia  and  be  at  least  18  years 
old; 

7.5.C.I.B.  Apply  for  a  homestead  as 
required  by  this  rule; 

7.5.C.I.C.  Abide  by  the  rules  of  the 
Homestead  Selection  Lottery; 

7.5.C.I.D.  Reside  on  the  subject  parcel 
within  12  months  after  the  property  is 
certified  as  ready  for  use.  Provided  that 
subject  to  the  approval  of  the  Escrow 
Agent,  occupancy  may  be  delayed  up  to 
6  additional  months  for  good  cause 
shown. 

There  are  no  Federal  counterparts  to 
the  provisions  at  CSR  38-2-7. 5. c. 
concerning  eligibility  requirements  and 
responsibilities  for  homesteaders. 
However,  we  find  that  they  are  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations  and  can  be  approved. 

4.  CSR  38-2-7.5.d.  This  provision 
concerns  the  rules  for  the  homestead 
lottery.  This  subdivision  contains  the 
following  requirements. 

7.5.d.  Rules  For  The  Lottery: 

7.5.d.l.  The  rules  for  the  Lotter>'  are 
as  follows: 

7.5.d.l.A.  Each  household  may 
receive  no  more  than  one  homestead. 

7. 5. d. I.E.  Homestead  parcels  shall  be 
distributed  by  anonymous  lottery. 

7. 5. d. I.e.  For  any  given  Homestead, 
the  lottery  shall  first  be  opened  only  to 
West  Virginians  living  within  three  (3) 
miles  of  the  permitted  area  within  five 
years  of  the  date  of  the  filing  of  the 
permit  application.  Provided,  however, 
that  if  parcels  remain  after  an  initial 
lottery,  subsequent  lotteries  shall  he 
held  in  the  following  order.  The  first 
subsequent  lottery  shall  be  open  to  any 
resident  of  a  county  (or  counties,  if  more 
than  one)  in  which  the  mine  is  located. 
Further,  lotteries,  if  necessary,  shall  be 
open  to  any  resident  of  West  Virginia, 


and  shall  be  held  at  six  (6)  month 
intervals. 

7.5.d.l.D.  The  lotterv'  shall  be  held  as 
soon  as  practicable  after  Phase  I  bond 
release  is  approved.  Adequate  notice 
shall  be  provided  at  least  six  (6)  months 
in  advance  of  the  lotterv. 

7.5.d.l.E.  The  lotteryshall  be  fair, 
impartial,  and  open  to  the  public. 

7.5.d.l.F.  A  lottery  participant  who 
receives  a  parcel  may  decline  a  parcel, 
but  may  not  sell  the  right  to  homestead 
on  the  parcel. 

7.5.d.l.G.  The  right  to  participate  in 
the  lottery  is  not  assignable  or  saleable. 

7.5.d.l.H.  Each  lottery  participant 
shall,  before  the  lottery,  apply  for  either 
a  rural  or  a  village  parcel. 

There  are  no  Federal  counterparts  to 
the  provisions  at  CSR  38-2-7. 5. d. 
concerning  rules  for  a  lottery.  However, 
we  find  that  they  are  not  inconsistent 
with  SMCRA  or  the  Federal  regulations 
and  can  be  approved. 

5.  CSR  38-2-7.5.6.  This  provision 
concerns  the  homestead  plan 
development.  This  subdivision  contains 
the  following  requirements. 

7.5.e.  Homestead  Plan  Development. 

7.5.e.l.  The  Director  may  authorize 
Homesteading  as  a  post-mining  use  only 
if  the  following  conditions  have  been 
satisfied. 

7.5.e.l.A.  The  Homestead  Plan  and 
any  subsequent  modifications  shall  be 
prepared  under  the  direction  of  and 
certified  by  a  professional  engineer,  a 
soil  scientist,  and  a  design  professional 
that  is  either  a  licensed  architect, 
landscape  architect,  or  AICP  certified 
land  planner.  [Note:  AICP  means 
American  Institute  of  Certified 
Planners]. 

7.5.e.l.B.  The  Homestead  Plan  shall 
identify  each  member  of  a  specialty 
group  that  contributed  to  the  plan.  The 
Plan  shall  be  sufficiently  detailed  to 
ensure  success  in  achieving  the 
designated  use  of  each  homestead  panel 
[sic]  and  to  ensure  sound  future 
management  of  the  homestead. 

7.5.e.l.C.  Homestead  plan  may  be 
used  alone  or  in  conjunction  with  any 
other  alternate  land  use  plan.  The 
Homesteading  eirea,  minus  commercial 
parcels,  shall  occupy  at  least  50%  of  the 
permitted  area.  In  the  event  that  the 
Homestead  use  is  used  in  conjimction 
with  another  land  use.  the  Landowner 
of  Record  shall  provide  for  the 
Homestead  use  at  least  as  much  land  on 
the  mining  bench  as  it  retains  for 
alternate  land  use. 

7.5.e.l.D.  The  Permittee  shall  submit 
plans  prepared  at  a  preferred  scale  of  at 
least  1  inch  =  200  feet,  which  include 
the  following: 

7.5.e.l.D.l.  A  Land  Plan  showing  the 
homestead  boundaries,  homestead 
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parcels,  building  pad.s.  roads, 
easements,  civic  parcels,  and 
commercial  parcels,  as  applicable. 

7.5.e.l.D.2.  A  .Site  Plan  and 
description  of  the  following; 

7.5.e.l.D.2.(a)  wastewater  and  sewage 
systems. 

7.5.e.l.D.2.(b)  potable  water  supply. 

7.5.e.l.D.2.(c)  non-potable  water 
supply  (if  applicable). 

7.5.e.l.D.2.(d)  electrical  service,  and 

7.5.e.l.D.2.(e)  telephone  ser\ii:e. 

7.5.e.l.D.3.  A  gradmg  plan  showing 
contours  at  an  interval  appropriate  for 
the  map  scale  and  slopes,  and  imluding 
surface  drainage  and  stormwater 
provisions  The  Director  shall  require 
maps  at  specific  scal6s  and  contour 
intervals  to  satisfv'  the  designated  uses 
of  the  homestead  parcels  and  the  land 
plan. 

7.5.e.l  D.4  A  map  showing  all  off- 
bench  fill  areas  and  the  outcrop  of  the 
lowest  coal  bed. 

7.5.e.l  D  5.  A  Soil  Plan  showing  soil 
and  weathered  spoil  storage  areas.  The 
plan  shall  describe  the  methods  to  be 
used  to  distribute,  protect,  and  enhance 
the  stored  material  upon  final  regradiiig 
of  the  disturbed  surfaces  The  plan  shall 
identify  the  proposed  depths  of  soil  and 
subsoil  for  each  specific  use  within  th»' 
Homestead  .\rea.  These  specific  uses 
may  include,  but  shall  not  be  limited  to. 
the  following: 

7.5.e.l.D.5.(a)  Haul  roads; 

7.5.e.l.D.5.(b)  Conservation 
Easements; 

7..5.e.  1  D  5.(c)  Building  Pads; 

7.5.e. 1. D. 5. (d)  Garden  Plots; 

7.5.e.l.D.5.(e)  Waste  Water  and 
Sewage  Disposal  Facilities; 

7.5.e.l.D.5.(f)  Storm  Drainage 
Facilities; 

7.5.e.l.D.5  (g)  Wetland  Facilities; 

7.5.e.l.D.5.(h)  Utilitv  Easements; 

7.5.e.l.D.5.(I)  Civic/Public  Facilities; 

7.5.e.l  D.5.(i)  Commercial  Areas; 

7.5.e.l.D.6.  Soil  maps. 

S.MCFLA  at  section  515(c)(:?)(B).  and 
the  Federal  regulations  at  30  CFR 
785.14(c).  like  W.Va.  Code  22-3- 
13(c)(3).  provide  that  an  applicant  for  a 
mountamtop  removal  mining  permit 
must  present  specific  plans  for  the 
proposed  postmining  land  use.  SMt'RA 
and  the  Federal  regulations  do  not. 
however,  contain  the  same  level  of 
specificity  as  do  these  regulations  with 
respect  to  the  plans  that  must  be 
submitted  to  support  a  particular 
authorized  postmining  land  use.  The 
provisions  at  CSR  38-2-7. 5. e.  provide 
detailed  requirements  concerning  the 
specific  plans  that  must  be  submitted 
for  a  Homesteading  postmining  land 
use.  The  new  provisions  are  not 
inconsistent  with  the  requirements  of 
SMCRA  at  section  51.=)(c)(3)(B)  and  the 


Federal  regulations  at  30  CFR  785.14(c). 
which  require  that  an  applicant  for  a 
moiintaintop  removal  mining  permit 
present  specific  plans  for  the  proposed 
postmining  land  use.  The  new 
subdivisions  at  7.5.e.l.D  3.  and  D.5. 
require  the  submittal  of  a  grading  plan 
(7..").e.  l.D.3.)  and  a  soil  plan 
I7.5.3.1.D.5.).  However,  these  new 
requirements  do  not  make  it  clear  that 
the  permittee  must  also  submit  maps, 
cross  sections  and  operations  plans  that 
comply  with  CSR  38-2-3.4.  3.5.  and  3.6. 
Therefore,  we  find  that  the  provisions  at 
CSR  38-2-7. 5. e.  are  no  less  stringent 
than  SMC^RA  nor  less  effective  than  the 
Federal  regulations  and  can  be  approved 
to  the  extent  that  its  provisions 
supplement,  but  do  not  supersede,  the 
approved  State  provisions  concerning 
maps  and  cross  sections,  and  operation 
plans  at  CSR  38-2-3  4.  3.5.  and  3.6. 

6.  CSR  38-2-7. 5. f.  This  subdivision 
concerns  the  provisions  for  financial 
commitments.  This  subdivision 
contains  the  following  requirements. 

7.5.f.  Financial  Commitments. 

7.5.f.l.  A  contract  between  the 
Permittee  and  the  Director,  binding  the 
Permittee  to  complete  the  homestead 
use  as  soon  as  practicable  but  no  later 
than  two  years  after  the  completion  of 
mining,  shall  be  required 

7.5.f.2.  The  contract  between  the 
Permittee  and  the  Director  shall,  at  a 
iiunimum.  require  the  Permittee  to 
follow  the  homesteading  reclamation 
plan. 

7  5.f  3.  To  receive  approval  for  a 
homestead  use.  the  Permittee  shall 
demonstrate  that  it  has  the  financial 
capability  to  achieve  the  use  and  carry 
out  the  reclamation  plan  The  Permittee 
shall  submit  signed  statements 
containing  financial  information  and 
data  sufficient  to  demonstrate  that  the 
Permittee  has  the  financial  capability  to 
achieve  the  homesteading  use. 

7.5  f.4.  Before  approving  the  Permit, 
the  Director  shall  find,  in  writing,  that 
the  Permittee  has  the  financial 
capability  to  achieve  the  use. 

VVe  find  that  the  provisions  at  CSR 
38-2-7. 5. f.  are  consistent  with  SMCRA 
section  515(c)(3)(B)(v).  and  the  Federal 
regulations  at  30  CFR  785.14(c)(l)(iii)(E) 
which  require  an  applicant  for  a 
mountamtop  removal  permit  provide 
appropriate  assurance  that  the  proposed 
postmining  land  use  is  practicable  with 
respect  to  private  financial  capability  for 
completion  of  the  proposed  use.  In 
addition,  new  CSR  38-2-7.5.ri.  is 
consistent  with  30  CFR 
816.133(c)(3)(iii).  which  provides  that  a 
proposed  alternative  postmining  land 
use  may  be  approved  if.  among  other 
requirements,  the  regulatory  authority 
finds  that  the  proposed  use  will  not 


involve  unreasonable  delay  in 
implementation."  Compliance  with  30 
CFR  816.133(a)  through  (c)  is  required 
by  30  CFR  824.11(a)(4).  Therefore,  the 
new  provisions  at  CSR  38-2-7. 5. f  can 
be  approved.  We  note  that  W.Va.  Code 
section  22-3-1 3(c)(3).  concerning 
mountaintop  removal  mining 
operations,  provides  that  the  Director  of 
the  WVDEP  must  make  other  written 
findings  in  addition  to  a  finding 
concerning  financial  capabilitv  to 
achieve  the  proposed  postmining  land 
use.  Therefore,  we  are  approving  CSR 
38-2-7. 5. r  to  the  extent  that 
compliance  with  W.Va.  Code  section 
22-3-1 3(c)(3)  is  also  required. 

7.  CSR  38-2-7. 5.g.  This  provision 
concerns  the  required  elements  for  all 
homestead  plans  and  contains  the 
following  requirements. 

7.5.g  Required  Elements  For  All 
Homestead  Plans. 

7.5.g.l.  Boundary  of  the  homestead 
area: 

7.5.g.l.A.  The  Homestead  Area  shall 
be  defined  by  a  metes  and  bounds 
description  prepared  and  certified  by  a 
Professional  Engineer  or  Licensed  Land 
Surveyor  registered  with  the  State  of 
West  Virginia. 

7.5.g.l.B.  Non-mined  areas  may  be 
included  in  the  Homestead  Area. 

7. 5. g. I.e.  In  the  event  that  any  portion 
of  the  land  transferred  to  the  Escrow- 
Agent  is  not  mined,  that  land  may  revert 
to  the  Landowner  of  Record. 

7.5.g.2.  General  Requirements  of  all 
Parcels: 

7.5.g.2.A.  Each  individual  parcel  shall 
be  delineated  by  metes  and  bounds 
description  prepared  by  a  Professional 
Engineer  or  Licensed  Land  Surveyor 
registered  with  the  State  of  West 
Virginia. 

7.5.g.2.B.  Parcels  shall  support  their 
designated  land  uses. 

7.5.g.2.C.  Parcels  shall  be  configured 
and  arranged  to  minimize  adverse 
environmental  impacts. 

7.5.g.2.D.  The  Permittee  shall  provide 
adequate  road  frontage  for  access  to 
each  Homestead.  Public  Nursery.  Civic 
and  Commercial  Parcel. 

7.5.g.2.E.  Houses  and  appurtenant 
facilities  shall  be  no  closer  than  50  feet 
from  the  edge  of  a  designated 
(Conservation  Easement. 

7.5.g.3.  Homestead  parcels: 

7.5.g.3.A.  Homestead  Parcels  shall  be 
designated  as  either  rural  or  viltege 
parcels.  All  parcels  shall  contain 
machine  passable  land  appropriate  to 
the  designated  use. 

7.5.g.3.B.  Each  rural  homestead  parcel 
shall  be  provided  with  a  garden  area  of 
at  least  5.000  square  feet.  Each  village 
homestead  parcel  shall  be  provided 
w  ith  a  garden  area  of  at  least  600  square 


feet.  The  garden  areas  shall  be 
constructed  in  compliance  with  the  soil 
requirements  set  forth  in  subdivision 
7.5.J.  of  this  rule. 

7. 5. g. B.C.  Each  rural  and  village 
homestead  parcel  shall  contain  a 
building  pad  of  a  minimum  of  2,500 
square  feet  for  a  dwelling.  Each  rural 
homestead  parcel  shall  also  contain  a 
building  pad  of  a  minimum  of  2,500 
square  feet  for  an  outbuilding. 

7.5.g.4.  Civic  Parcels: 

7.5.g.4.A.  The  Homestead  Plan  shall 
delineate  one  or  more  appropriate  sites 
within  the  total  proposed  Homestead 
area  for  Civic  Parcels.  These  uses  may 
include,  but  are  not  limited  to,  the 
following:  park  land,  playing  fields, 
schools,  post  office,  and  community 
administrative  facilities.  This  area  shall 
occupy  at  least  10%  of  the  post-mining 
permit  area. 

7.5.g.4.B.  The  Civic  Parcels  may  be 
one  contiguous  parcel  or  appropriately 
sized  non-contiguous  parcels. 

7.5.g.4.C.  The  Civic  Parcels  shall  be 
deeded  at  no  charge  to  the  duly 
recognized  Community  Association. 

7.5.g.4.D.  The  Civic  Parcels  shall  be 
provided  with  an  access  road  and 
utilities  that  are  consistent  with  the 
proposed  civic  land  use. 

7.5.g.5.  Commercial  Parcels: 

7.5.g.5.A.  The  Landowner  of  Record 
may  elect  to  retain  up  to  15%  of  the 
land  in  the  proposed  Homestead  Area 
for  the  purpose  of  commercial 
development;  provided  that  the 
Landowner  of  Record  may  retain  no 
more  than  50%  of  the  permitted  area. 

7.5.g.5.B.  The  retained  commercial 
area  may  be  comprised  of  one  or  more 
parcels  and  shall  be  indicated  on  the 
Land  Plan. 

7.5.g.5.C.  In  the  area  for  the 
Commercial  Parcel  the  mine-spoil  shall 
be  placed,  compacted,  and  regraded  in 
a  manner  consistent  with  the  proposed 
commercial  land  use. 

7.5.g.6.  Approval: 

7.5.g.6.A.  Before  approving  a 
homesteading  reclamation  plan,  the 
Director  shall  assure  that  Homestead 
Plan  is  reviewed  and  approved  by  either 
a  licensed  architect,  landscape  architect, 
or  AlCP  certified  land  planner 
employed  by  or  under  contract  to  the 
Director.  In  addition,  the  Director  shall 
assure  that  the  plans  for  Rural  Parcels 
are  reviewed  and  approved  by  an 
agronomist  employed  by  or  under 
contract  with  the  Director.  The 
applicants  shall  pay  for  any  review 
under  this  subsection. 

There  are  no  direct  Federal 
counterparts  to  the  provisions  at  CSR 
38-2-7.5.g.  We  find  that  the  new 
provisions  are  not  inconsistent  with 
section  515(c)(3)(B)  of  SMCRA  which 


provides  that  the  applicant  must 
provide  specific  plans  for  the  proposed 
postmining  land  use,  and  can  be 
approved.  However,  these  provisions 
are  only  approved  to  the  extent  that 
compliance  with  the  State's  approved 
postmining  land  use  requirements  at 
CSR  38-2-7  is  also  required.  We  note 
that  the  term  "Public  Nursery"  as  used 
at  subdivision  CSR  38-2-7.5'.g.2.D.  is 
not  defined.  For  clarity,  we  recommend 
that  the  State  add  a  definition  of  this 
term, 

8.  CSR  38-2-7.5.h.  This  subdivision 
concerns  the  construction  and 
conveyance  of  homestead  parcels,  and 
contains  the  following  requirements. 

7.5.h.  Construction  And  Conveyance 
Of  Homestead  Parcels,  All  construction 
projects  not  performed  by  the 
homesteaders  on  Homestead  Areas  shall 
be  performed  by  the  Permittee,  using  a 
West  Virginia  licensed  contractor. 

7.5,h,l.  Stabilization  of  the 
Homestead  Area: 

7.5.h.l,A.  The  Homestead  Plan  shall 
describe  the  methods  that  will  be  used 
during  the  placement  of  mine  spoil  to 
minimize  mine  spoil  consolidation  and 
its  associated  groimd  settlement,  where 
such  settlement  will  adversely  affect  the 
use  of  the  homestead.  Conditions 
relating  to  the  placement  of  structures 
on  the  mine-spoil  shall  be  clearly 
identified  in  the  Plan. 

7.5,h,l.B.  The  Plan  must  delineate  the 
areas  on  each  parcel  where  the  mine- 
spoil  will  be  placed  in  a  manner  to 
minimize  post-mining  land  surface 
settlement  on  Building  Pads,  roads  £md 
other  appropriate  areas. 

7.5.h.l,C,  The  placement 
methodology  shall  be  specified  by  a 
qualified  engineer.  The  Plan  shall 
indicate  the  type  and  style  of  structure 
appropriate  for  each  building  pad.  The 
Plan  shall  include  the  requirement  that 
a  professional  engineer  will  monitor  the 
construction  of  the  building  pads  to 
certify  compliance  with  the 
specifications  of  the  plan, 

7,5,h,2,  Construction  Of  The  Building 
Pad: 

7,5,h,2,A,  Building  Pads  shall  be 
designed  by  a  registered  professional 
engineer. 

7.5.h,2,B.  The  registered  professional 
engineer  shall  supervise  the  placement 
of  the  uppermost  20  feet  of  spoil  for 
Building  Pads  to  minimize 
consolidation, 

7.5.h.2.C.  The  engineer  shall  certify 
the  integrity  of  the  Building  Pad  and 
that  the  Building  Pads  will  not  settle 
more  than  Vj  inch  after  the  expected 
structure  is  in  place. 

7,5,h.2,D.  Building  Pads  shall  be 
designed  to  accommodate  the  type  of 


building  expected  to  be  placed  on  the 
pad, 

7,5,h.2.E.  Building  Pads  shall  not  be 
placed  on  valley  fills, 

7,5,h.3.  Conveyance  Of  Homestead 
Parcels: 

7.5.h,3.A.  Estimated  short  and  long- 
term  costs  to  Homesteaders  shall  be 
designated  in  the  Homestead  Plan  and 
presented  to  Homesteaders  immediately 
after  the  Lottery  on  a  parcel  specific 
basis. 

7.5,h,3,B,  The  rights  to  the  surface 
estate  shall  be  deeded  to  each 
Homesteader  free  and  clear  of  all  liens 
and  encumbrances  as  soon  after  bond 
release  as  the  Escrow  Agent  determines 
that  the  property  is  ready  for  use.  The 
deeds  shall  not  retain  right  of  entry  onto 
the  homestead  parcels  to  conduct  future 
surface  mining  activities, 

7,5,h.3,C  Consistent  with  State  and 
federal  law,  the  transfer  of  the  surface  to 
the  Escrow  Agent  may  be  for  surface 
rights  only  and  need  not  include  any 
minerals,  oil  or  gas  and  shall  be  subject 
to  usual  and  customary  raining  or 
extraction  rights, 

7,5.h,3,D.  Before  receiving  the 
Homestead  Parcel,  each  homesteader 
shall: 

7,5,h.3.D.l.  Install  and  reside  in  a 
dwelling  whose  structure  complies  with 
the  Homestead  Plan  community 
association  rules,  and  all  applicable 
local,  county  and  state  laws; 

7.5.h,3.D.2.  Reside  on  the  parcel  for  at 
least  forty-five  weeks  each  year  for  five 
(5)  consecutive  years  prior  to  receipt  of 
title  to  the  land; 

7.5.h,3,D.3.  Use  and  improve  the 
parcel  by  completing  a  dwelling  that 
complies  with  this  rule,  installing  an 
approved  septic  system  and  maintaining 
vegetative  cover  on  all  parts  of  the 
homestead  parcel  and  plant  trees  from 
the  Public  Nurser\'  in  accordance  with 
subdivision  7.5.1.4.  of  this  rule. 

7.5.h.3.E.  In  the  event  extreme 
hardship  causes  a  homesteader  to  be 
forced  to  sell  his  property  before  the 
five-year  occupancy  period  has  expired, 
the  Escrow  Agent  shall  convey  title 
early.  The  Escrow  Agent's 
determination  of  extreme  hardship  shall 
be  reasonable  by  the  Circuit  Court  of 
County  in  w-hich  the  homestead  parcel 
is  located. 

There  are  no  direct  Federal 
counterparts  to  the  provisions  at  CSR 
38-2-7, 5. f  However,  we  find  that  the 
new  provisions  are  not  inconsistent 
with  section  515(c)(3)(B)  of  SMCRA 
which  provides  that  the  applicant  must 
provide  specific  plans  for  the  proposed 
postmining  land  use.  We  note,  however, 
that  there  is  an  apparent  editorial  error 
at  subdivision  7,5,h.2.B.  Subdivision 
7.5,h,2.B.  provides  that  the  registered 
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professional  engineer  shall  supervise 
the  placement  of  the  uppermost  20  feet 
of  spoil  for  Building  Pads  to  "minimize" 
compaction.  The  term  "minimize" 
should  be  "maximize."  The  new  rules  at 
both  CSR  38-2-7  5. b.l    and  7.5.i.4.A. 
clearly  require  that  the  mine  soil  under 
Building  Pads  must  be  properlv 
compacted.  Without  such  compaction, 
the  settlement  standard  for  Building 
Pads  at  CSR  38-2-7. 5. h.2.C.  would  not 
be  achievable  Therefore,  we  are 
approving  new  CSR  38-2-7  5. h  to  the 
extent  that  subdivision  7.5.h.2.B.  means 
that  consolidation  of  the  uppermost  20 
feet  of  spoil  for  Building  Pads  must  be 
maximized.  Further,  we  recommend 
that  the  editorial  error  be  corrected  to 
clarif}'  this  apparent  contradiction, 
otherwise,  it  may  not  be  possible  to 
achieve  the  homestead  postmining  land 
use. 

9.  CSR  38-2-7.5  i  This  subdivision 
concerns  required  infrastructure,  and 
contains  the  following  requirements. 

7.5.i.  Required  Infrastructure. 

7.5. i.l.  Roads: 

7.5.i.l.A.  The  Land  Plan  shall 
designate  an  all-weather  road 
connecting  the  Homestead  Area  to  a 
public  road  or  highway  The  road  shall 
meet  State  Department  of  Highways' 
standards,  and  shall  be  certified  as  safe 
for  passenger  car  traffic  by  registered 
professional  engineer. 

7. 5. i. I.e.  The  Land  Plan  shall 
incorporate  adequate  road  frontage  to  all 
parcels.  Such  roads  shall  be  designated 
in  the  plan  and  referred  to  as  "main 
roads."  Main  roads  shall  meet  State 
Department  of  Highways  standards,  and 
shall  be  certified  as  built  as  safe  for 
passenger  car  traffic  by  registered  civil 
engineer 

Before  the  Director  mav  approve  a 
surface  mining  application  for  this  use. 
the  County  or  State  road  authority  shall 
conditionally  agree  to  accept 
responsibility  for  maintaining  the  ail- 
weather  and  main  roads  after  mining  is 
complete. 

7. 5. i. I.e.  The  Land  Plan  shall  provide 
an  entrance  from  the  main  road  to  each 
parcel,  complete  with  culvert  as  needed 
The  Homesteader  shall  be  responsible 
for  extending  the  driveway  from  the 
entrance  to  the  building  pad. 

7.5.i.2.  Wastewater  And  Sewage: 

7.5.i.2.A.  The  Homestead  Plan  shall 
incorporate  a  wastewater  and  sewage 
disposal  plan  conditionallv  approved  by 
the  Director,  the  West  Virginia  Bureau 
nf  Public  Health  or  the  puhlic  health 
authority  of  the  county.  The 
wastewater/sewage  disposal  system 
shall  be  approved  bv  the  appropriate 
entities  before  Phase  II  bond  release 
shall  be  authorized.  No  such  approval 


may  be  granted  unless  the  system  meets 
local  health  department  standards. 

7.5.i.2.B.  A  variety  of  wastewater  and 
sewage  disposal  systems,  including 
individual  septic  systems,  may  be 
proposed.  Alternative/innovative 
systems  shall  be  consistent  with  ail 
State  and  federal  regulations.  The 
reclamation,  topsoiling,  grading,  and 
revegetation  plan  of  each  parcel  shall  be 
designed  to  accommodate  the  proposed 
wastewater/sewage  system. 

7.5.i.2.C.  The  Homestead  Plan  shall 
provide  a  functional  wastewater  and 
sewage  system  for  each  Civic, 
Commercial  or  Homestead  Parcel.  The 
system  shall  describe  an  approved 
hookup/deanout  point  no  more  than  50 
feet  from  such  homestead  and  civic 
Building  Pads. 

7.5.i.2.D.  Eac;h  Homesteader  shall  be 
responsible  for  all  costs  incurred  to 
connect  structures  on  the  Homestead 
parcel  to  the  wastewater  and  sewage 
system  Additionally,  if  necessary,  each 
homesteader  shall  be  responsible  for  all 
costs  incurred  to  install  an  individual 
septic  system. 

7.5.i.2  E.  The  entity  administering  the 
Civic  Parcel  shall  be  responsible  for  all 
costs  incurred  to  connect  structures  on 
the  t^ivic  Parcel  to  the  wastewater  and 
sewage  system. 

7.5.i.2.'F  The  Homestead  Plan  shall 
describe  the  maintenance  and  upkeep 
demands  of  any  proposed  sewage 
disposal  system,  and  shall  designate  the 
entity  responsible  for  such  maintenance. 
Phase  III  bond  release  may  not  be 
approved  until  the  designated  entity  has 
accepted  responsibility  for  such 
maintenance 

7.5.i.3.  Water  Supply: 

7.5.1.3. A.  The  Homestead  Plan  shall 
include  a  potable  water  supply  source 
or  sources  adequate  for  each  Homestead 
Parcel.  The  supply  of  water  shall  be 
provided  by  one  of  the  following 
methods  in  the  following  order  of 
priority:  a)  water  piped  from  an  existing 
public  water  supply;  b|  from  wells;  or  c) 
from  reservoirs  with  catchment  basins 
adequate  to  supply  the  homestead  area. 
Before  authorizing  any  system  of 
potable  water  supply  that  is  not  piped 
from  an  existing  water  supply,  the 
Directcjr  shall  find,  in  writing,  that  the 
higher  order  methods  of  delivery  of 
piitablf  water  are  not  feasible.  The 
Diret  tor  may  rely  on  the  sewers  if  an 
appropriate  Public  Health  Authority. 

7.5.i.3.B.  The  Permittee  shall  establish 
and  pay  for  the  potable  water  supply 
system. 

7.5.i.3.C.  The  water  shall  be  delivered 
at  a  constant  rate  and  at  water  industry 
accepted  pressure  and  flow. 

7.5.i  3.D.  The  Homestead  Plan  shall 
describe  the  future  maintenance  of  the 


water  supply  system.  If  the  water  system 
is  public,  the  plan  shall  designate  the 
entity  responsible  for  its  upkeep. 
Homesteaders  may  be  required  to  pay  a 
fair  market  price  for  the  water. 
Homesteaders  shall  not  be  charged  for 
water  from  their  own  individual  well, 
although  Homesteaders  shall  be 
responsible  for  maintenance  of  their 
own  wells. 

7.5.i.3.E.  Individual  supply  systems 
shall,  at  a  minimum,  meet  all  applicable 
health  standards:,  comply  with  all  state 
and  federal  laws,  and  be  approved  by 
the  appropriate  public  health  authority. 
Appropriate  wellhead  protection  or 
watershed  protection  practices  shall  be 
incorporated  into  the  Homestead  Plan, 
and  shall  be  protect  water  from 
potential  vulnerability  from  future  land 
use. 

7.5.i.3.F.  The  source  or  sources  of 
potable  water  must  be  identified  within 
the  Homesteading  Plan,  along  with  a 
demonstration  of  the  adequacy  of 
quantity  and  quality.  Upon  completion 
of  the  reclamation  plan,  the  Permittee 
shall  install  and  demonstrate  the  quality 
and  adequacy  of  the  supply.  If  the 
originally  proposed  water  supply 
system  proves  to  be  inadequate  or 
unsuitable,  the  Permittee  shall 
immediately  make  application  with  the 
Director  for  approval  of  alternate 
supplies  or  adequate  improvements  to 
the  water  supply  system.  The  resulting 
improvements  and/or  alternate  supplies 
shall  comply  with  the  requirements  in 
this  rule  and  shall  be  subject  to  the 
approval  of  the  appropriate  public 
health  authority.  Phase  I  bond  release 
may  not  be  approved  until  the  Director 
finds  that  the  installed  water  supply 
complies  with  this  rule  and  applicable 
State  and  federal  law. 

7.5.i.3.G.  The  Homestead  Plan  shall 
describe  a  water  supply  plan  that  is 
adequate  to  meet  the  needs  of  the 
Homestead  Area.  The  water  supply  plan 
shall  address  the  anticipated  future  land 
use  of  the  Homestead  Area,  and  must  be 
reviewed  and  approved  by  the  Director 
and  the  appropriate  public  health 
authorities. 

7.5.i.3.H.  The  potable  water  supply 
sources  shall  meet  the  Federal  Primary 
Drinking  Water  Maximum  Contaminant 
Level  standards.  (40  CFR  141.  Subpart 
B).  Verification  of  such  quality  shall  be 
provided  to  the  appropriate  public 
health  authority. 

7.5.1.3.1.  The  supply  source  means  the 
contiguous  water  body  or  contiguous 
aquifer  from  which  supplies  are  drawn. 
If  multiple  homestead  unit  supplies  are 
withdrawn  from  the  same  source, 
determination  of  water  quality  of  the 
source  shall  be  made  at  points  that  are 


representative  of  the  water  that  will  be 
withdrawn  from  the  source. 

7.5.i.3.J.  The  potable  water  supply 
shall  provide  for  a  minimum  quantity  of 
12,500  gallons  per  month  per  homestead 
unit.  The  supply  may  incorporate  one  or 
a  combination  of  sources  and  storage 
facilities  demonstrated  to  provide  an 
adequate  supply  for  each  homestead 
parcel, 

7.5.i.3.K.  If  a  ground  water  source  is 
to  be  used,  the  plan  and  the 
confirmation  of  the  installed  ground 
water  supply  system  shall  be  conducted 
under  the  direction  of  a  qualified 
ground  water  professional.  The 
locations  of  drilled  wells  shall  be 
consistent  with  appropriate  public 
health  requirements. 

7.5.i.3.L.  The  water  supply  shall  be 
developed  (or  extended  as  applicable) 
free  of  charge  to  the  homesteader  to  a 
point  within  50  feet  of  the  designated 
residence  and  civic  parcel  construction 
pads  for  each  homestead  unit. 

7.5.i.3.M.  After  initial  establishment 
of  compliant  water  quality  and  quantity, 
responsibility  for  maintenance  of  the 
water  supply  shall  revert  to  the 
homesteader  or,  in  the  event  that  the 
supply  is  community-  or  publicly- 
controlled,  to  the  appropriate  and 
capable  public  authority. 

7.5.i.3.N.  When  the  potable  water 
supply  is  insufficient  to  meet  the  needs 
of  the  proposed  use  for  rural  homestead 
parcels,  the  Homestead  Plan  shall 
include  nonpotable  water  supplies  for 
uses  that  do  not  require  potable  water. 
Before  approving  Phase  I  bond  release, 
the  Director  shall  find  that  the  non- 
potable  water  supply  is  sufficient  in 
both  quality  and  quantity  for  such  uses, 
including  agricultural  uses.  The  plan  for 
the  system  shall  indicate  the  provisions 
that  will  be  taken  to  assure  that  the 
potable  water  supply  shall  not  be 
compromised.  The  approval  of 
nonpotable  water  supplies  distribution 
and  handling  system  shall  be  consistent 
with  State  and  federal  law. 

7. 5.1.3.0.  Each  Homesteader  shall  be 
responsible  for  costs  incurred  to  coimect 
dwellings  to  water  facilities. 

7.5.i.3.P.  The  entity  administering  the 
civic  parcel  shall  be  responsible  for 
costs  incurred  to  connect  structures  on 
the  civic  parcel  to  water  facilities. 

7.5.i.3.Q.  If  a  reservoir  is  used,  a 
registered  professional  engineer  shall 
certify  its  integrity.  The  engineer  shall 
also  certify  that,  taking  account  of 
inflow,  seepage  and  evaporation,  the 
reservoir  will  provide  the  amount  of 
water  and  water  pressure  required  by 
the  Homestead  use. 

7.5. i.4.  Electrical  Utilities: 

7.5.i.4.A.  The  Homestead  Plan  shall 
provide  access  to  electrical  power  for  all 


Homestead  Parcels  and  for  all  Civic 
Parcels  requiring  electric  power.  The 
quantity  of  electricity  supplied  shall  be 
sufficient  to  support  the  proposed  use. 
Phase  II  bond  release  may  not  be 
approved  until  all  the  necessary 
facilities  have  been  rendered 
operational  and  extended  to  a  point 
where  the  service  drop  for  the 
Homestead  or  Civic  Parcel  can  be 
accomplished  in  no  more  than  one  span. 
If  a  service  lateral  is  proposed,  access  to 
electrical  power  shall  be  deemed  to 
have  been  satisfactorily  provided  when 
the  service  lateral  is  no  more  than  50 
feet  in  length.  Such  electrical  power 
facilities  shall  be  designated  in  the  plan 
and  referred  to  as  "main  electrical 
power  facilities". 

7. 5. i.4. B.  All  line  work  shall  conform 
to  the  practices  of  the  electric  power 
utility  servicing  the  area.  The  installed 
main  utilities  and  associated  equipment 
shall  be  conveyed  to  the  electric  power 
utility  servicing  the  area. 

7.5.i.4.C.  Each  Homesteader  shall  be 
responsible  for  all  costs  incurred  to 
install  a  service  drop  or  service  lateral 
the  building  pads. 

7.5.i.4.D.  The  entity  administering  the 
Civic  Parcel  shall  be  responsible  for  all 
costs  incurred  to  install  a  service  drop 
or  service  lateral  to  structiires  on  the 
Civic  Parcel. 

7.5.i.4.E.  Each  Homesteader  shall  be 
responsible  for  cost  of  electrical  service. 

7.5.i.5.  Communication  Services; 

7.5.i.5.A.  The  Permittee  shall  provide 
access  to  telephone  service  for  all 
Homestead  Parcels  and  for  all  Civic 
Parcels  requiring  telephone  service. 
Phase  II  bond  release  may  not  be 
approved  until  access  to  telephone 
service  has  been  rendered  operational 
and  extended  to  a  point  within  50  feet 
of  the  Parcel's  building  pads.  Such 
telephone  or  equivalent  utilities  shall  be 
designated  in  the  plan  and  referred  to  as 
"main  telephone  facilities". 

7.5.i.5.B.  All  service  line  work  shall 
conform  to  the  practices  of  the 
telephone  service  provider  of  the  area. 
All  line  work  and  associated  equipment 
shall  be  conveyed  to  the  local  telephone 
service  provider. 

7.5.i.5.C.  Each  Homesteader  shall  be 
responsible  for  all  costs  incurred  to 
extend  and  connect  main  telephone 
facilities  to  the  building  pads. 

7.5.i.5.D.  The  entity  administering  the 
Civic  Parcel  shall  be  responsible  for  all 
costs  incurred  to  extend  and  connect 
main  telephone  facilities  to  the  Civic 
Parcels. 

7.5.i.5.E.  Each  Homesteader  shall  be 
responsible  for  the  cost  of  telephone 
service. 

7.5. i.6.  Solid  Waste: 


7.5.i.B.A.  The  Homestead  Plan  shall 
contain  a  plan  for  the  off-site  disposal 
of  solid  waste  that  is  acceptable  to  the 
Director  and  the  appropriate  public 
health  authority. 

7.5.i.7.  Surface  Drainage  And 
Stormwater: 

7.5.i.7.A.  The  Homestead  Plan  shall 
contain  a  detailed  surface  drainage 
pattern  and  stormwater  runoff  control 
plan.  This  plan  shall  be  certified  by  a 
registered  professional  engineer. 

7.5.i.7.B.  The  surface  drainage  pattern 
and  stormwater  plan  shall  be  consistent 
with  a  surface  drainage  pattern  that 
would  be  found  on  natural  topography 
similar  to  the  post-mining  topography 
proposed  in  the  Homestead  Plan.  The 
beds  of  the  surface  and  stormwater 
drainways  shall  contain  material  that  is 
as  natural  as  practicable. 

7.5.1.8.  Reforested  Conservation 
Easements: 

7.5.i.8.A.  The  Homestead  Plan  shall 
identify  areas  within  the  Homestead 
Area  reserved  for  reforested 
Conservation  Easements.  These  areas 
shall  be  reforested  by  the  Permittee  at 
no  cost  to  Homesteaders. 

7.5.i.8.B.  In  the  event  that  an  isolated 
forest  patch  exists  as  a  result  of  mining 
activities,  the  Conservation  Easement 
shall  serve  as  a  corridor  to  establish  a 
wind  break  and  a  forested  connection 
with  the  isolated  forest  patch  and  to 
facilitate  the  adequate  movement  of 
fauna  out  of  and  into  the  isolated  forest 
patch. 

7.5.i.8.C.  Conservation  Easements 
may  serve  the  purpose  of  a  stormwater 
management  systems.  In  such  case,  the 
technical  specifications  applicable  to 
the  design  and  construction  of  the  storm 
water  channels  and  their  associated 
structures  shall  be  satisfied. 

7.5.i.8.D.  Conservation  Easement  shall 
compromise  [sic]  at  least  10%  of  the 
Homestead  Area,  including  the 
Commercial  Parcels. 

7.5.i.8.E.  The  Director  shall  assure 
that  all  areas  suitable  for  hardwoods  in 
the  Conservation  Easement  are  planted 
with  native  hardwoods  at  a  rate  of  500 
seedings  per  acre  in  continuous 
mixtures  across  the  conser\'ation 
easement  with  at  least  six  (6)  species 
from  the  following  list;  white  and  red 
oaks,  other  native  oaks,  white  ash. 
yellow-poplar,  black  walnut,  sugar 
maple,  black  cherry,  or  native  hickories. 
Plants  shall  be  a  minimum  of  '4"  in 
diameter  at  breast  height  at  planting. 

7.5.i.8.F.  Each  of  the  species  shall  not 
be  less  than  10%  of  the  total  planted 
composition  and  at  least  75%  of  the 
total  planted  woody  plant  composition 
shall  be  from  the  above  list  of  species. 
Species  shall  be  selected  based  on  their 
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compatibility  and  expected  site-specific 
long-term  dynamics. 

7!5.i.8.G.  At  least  10%  of  tht-  rf'quirt^>d 
number  of  woody  plants  shall  be  a 
planted  continuous  mL\  of  three  or  more 
nurse  tree  and  shrub  species  that 
improve  soil  quality  and  habitat  for 
wildlife.  They  shall  consist  of  black 
alder,  black  locust,  bristley  locust, 
redbud.  or  bi-color  lespedeza. 

7.5  i. 8. H.  On  areas  unsuitable  for 
hardwoods,  the  Director  may  authorize 
the  following  conifers:  Virginia  pine, 
red  pine,  white  pme.  pitch  pine,  or 
pitch  X  loblolly  hybrid  pine.  Areas 
unsuitable  for  hardwoods  shall  be 
limited  to  southwest-facing  slopes  of 
greater  than  10%  or  areas  where  the  soil 
pH  is  less  than  5  5.  These  conifers  shall 
be  planted  as  single-species  stands  less 
than  10  acres  in  size  at  the  same  rate  as 
the  hardwood  requirements  in  this  rule. 
The  Director  shall  assure  that  no 
Conservation  Easement  area  contains  a 
total  of  more  than  15%  conifers. 

7.5.i.8.I.  The  Director  shall  assure  that 
the  specific  species  and  selection  of 
trees  and  shrubs  shall  be  based  on  the 
suitability  of  the  planting  site  for  each 
species  site  requirements  based  on  soil 
type,  degree  of  compaction,  ground 
cover,  competition,  topographic 
position,  and  aspect 

7. 5. 1.8. 1  The  Director  shall  assure  that 
the  total  planting  rate  of  trees  and  nurse 
plants  IS  not  less  than  500  stems  per 
acre. 

7.5.i.9.  Perpetual  Easements: 

7. 5. 1.9. A.  The  Homestead  Plan  shall 
describe  areas  within  the  Homestead 
reserved  for  perpetual  easempnts 
relating  to  storm  water  management, 
protection  of  outslopes  and  steep  slopes, 
protection  of  water  sources,  public 
roads  of  all  kinds,  and  utilities  These 
areas  shall  be  included  within 
Homesteaders  deeded  parcels  and  may 
have  permanent  development 
restrictions  included  within  the 
Homesteader's*deeds  of  conveyance. 

7.5.1.9  B  Fill  faces  shall  be  placed 
under  perpetual  easements  that  prohibit 
activities  that  may  lead  to  instability  or 
erodability  Trees  may  be  planted  on  the 
faces  of  the  fills. 

7.5.1.10.  Wetlands:  Each  Homestead 
Plan  may  describe  areas  within  the 
Homestead  .\rea  reserved  for  created 
wetlands.  These  created  wetlands  may 
be  ponds,  permanent  impoundments  or 
wetlands  created  during  mining.  They 
may  be  left  in  place  after  final  bond 
release. 

The  provisions  at  CSR  38-2-7. 5. i, 
provide  detailed  requirements 
concerning  infrastructure  that  must  be 
included  in  a  Homesteading  postmining 
land  use.  SMCRA  at  section 
515(c)(3)(B),  and  the  Federal  regulations 


at  30  CFR  785.14(c)  provide  that  an 
applicant  for  a  mountaintop  removal 
mining  jiermit  must  present  specific 
plans  for  the  proposed  postmining  land 
use.  SMCRA  and  the  Federal  regulations 
do  not.  however,  contain  the  same  level 
of  specificity  as  do  these  regulations 
with  respect  to  the  infrastructure 
required  to  support  a  Homesteading 
postmining  land  use.  Except  as  noted 
below,  we  find  the  new  provisions  are 
not  inconsistent  with  the  requirements 
of  .SMCR.^  at  section  515(c)(3)(B)  and 
the  Federal  regulaticms  at  30  CFR 
785. 14((:).  which  require  that  an 
applicant  for  a  mountaintop  removal 
mining  permit  present  specific  plans  for 
the  proposed  postmining  land  use,  and 
can  be  approved 

CSR  38-2-7. 5. i. IB.  provides  that 
main  roads  shall  meet  State  Department 
of  Highway  standards  and  shall  be 
certified  as  built  as  safe  for  passenger 
car  traffic  by  a  registered  civil  engineer. 
However,  such  main  roads  that  meet  the 
definition  of  road  at  CSR  38-2-2.59  and 
38-2-4  1  and  that  are  to  be  retained  as 
part  of  the  postmining  land  use  must  be 
designed  and  constructed  to  meet  the 
primar>'  road  requirements  of  CSR  38- 
2-4  Therefore,  we  are  requiring  WVDEP 
to  amend  its  program  to  clarify  that 
roads  which  meet  the  definition  of  road 
at  CSR  38-2-2  59  and  38-2-4.1  and  that 
are  to  be  retained  as  part  of  the 
postmining  land  use  must  be  designed 
and  constructed  to  meet  the  primary' 
road  requirements  of  CSR  38-2—4.  In 
addition,  we  are  approving  CSR  38-2- 
7  Si.l.B  to  the  extent  that  the  word 
■"conditionally"  means  that  the  County 
or  State  road  authorities  will  accept 
responsibility  for  maintaining  the  all- 
weather  and  main  roads  after  mining 
and  reclamation  is  complete,  and  the 
road(s)  is  built. 

CSR  38-2-7  5. i. 2. A  provides  that  the 
Homestead  Plan  shall  incorporate  a 
wastewater  and  sewage  disposal  plan 
conditionally  approved  by  the  Director, 
the  West  Virginia  Bureau  of  Public 
Health  or  the  public  authority  of  the 
county  The  US  Environmental 
Protection  Agency  (EPA)  stated  in  its 
comments  concerning  this  provision 
(.administrative  Record  Number  WV- 
1 166)  that  discharges  from  any 
wastewater/sewage  system  must  also 
meet  Federal  requirements  under  the 
Clean  Water  Act,  specifically  the  NPDES 
permit  requirements  which  are 
implemented  bv  the  State  Office  of 
Water  Resources.  WVDEP.  The  EPA 
recommended,  so  that  there  would  be 
no  misunderstanding,  that  either  a 
statement  to  this  effect  be  included  in 
CSR  38-2-7.5  i. 2. A.,  or,  a  statement  be 
included  which  indicates  that  disposal 
systems  shall  be  consistent  with  all 


State  and  Federal  regulations.  We  note 
that  there  is  nothing  in  the  new 
provision  which  indicates  that  NPDES 
permit  requirements  would  not  be 
complied  with  where  applicable. 
However,  for  the  sake  of  clarity,  we  are 
approving  this  provision  to  the  e.xtent 
that  the  applicable  NPDES  permit 
requirements  would  be  complied  with. 

CSR  38-2-7. 5. i. 2. B.  provides  that  a 
variety  of  wastewater  and  sewage 
disposal  systems,  including  individual 
septic  systems,  may  be  proposed  in  the 
wastewater  and  sewage  disposal  plan. 
The  EPA  commented  on  this  provision 
and  stated  that  since  homestead  sites  are 
planned  to  be  constructed  on  somewhat 
porous  backfilled  areas,  there  may  be  a 
higher  potential  for  leachate  to  pass 
relatively  unabsorbed  through  the  fills 
to  streams,  presenting  possible  high 
fecal  coliform  levels  and  associated 
health  risks.  The  EPA  urged  close 
review  of  this  potential  when 
considering  any  proposals  for  septic 
tank  systems  at  homestead  sites.  We 
concur  with  EPA's  recommendation. 

CSR  38-2-7. 5.i.3.A,  provides  that  the 
Director  of  the  WVDEP  may  rely  on  the 
sewers  "if  an  appropriate  Public  Health 
Authority."  It  appears  that  the  words 
"approved  by"  are  missing  from  this 
provision.  The  final  sentence  should 
read,  "The  Director  may  rely  on  the 
sewers  if  approved  by  an  appropriate 
Public  Health  Authority."  We 
recommend  that  this  provision  be 
amended  to  correct  this  editorial 
omission. 

CSR  38-2-7.5. i. 3, H,  provides  that  the 
potable  v.'ater  supplies  shall  meet  the 
Federal  Primary  Drinking  Water 
Maximum  Contaminant  Level  standards 
of  40  CFR  141  Subpart  B.  The  EPA 
stated  in  its  comments  concerning  this 
provision  that  "community  water 
systems  as  defined  by  40  CFR  141  (those 
serving  25  or  more  people  or  which 
have  15  or  more  service  connections) 
must  also  comply  with  all  subparts  of  40 
CFR  141,  A.  through  J."  The  EPA 
recommended  that,  to  avoid  any 
misunderstanding,  section  CSR  38-2- 
7.5.i.3.H.  should  be  amended  to  clarify 
that  community  water  systems  must 
comply  with  40  CFR  141  in  its  entirety. 
Therefore,  we  are  approving  this 
provision  to  the  extent  that  the 
provisions  of  40  CFR  141,  A.  through  J. 
apply  to  community  water  systems  as 
defined  by  40  CFR  141  (those  serving  25 
or  more  people  or  which  have  15  or 
more  service  connections). 

CSR  38-2-7. 5. i.3.Q.  provides  that  if  a 
reservoir  is  used  as  a  water  facility,  a 
registered  professional  engineer  shall 
certify  its  integrity.  To  be  no  less 
effective  than  the  Federal  regulations 
concerning  permanent  impoundments. 
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CSR  38-2-7. 5, i,3,Q.  must  also  require 
compliance  with  the  West  Virginia  rules 
concerning  permanent  impoundments 
at  CSR  38-2-5,5,  Therefore,  we  are 
approving  CSR  38-2-7, 5. i,3,Q,  only  to 
the  extent  that  all  permanent 
impoundments  approved  for  Homestead 
postmining  land  use  must  comply  with 
CSR  38-2-3,6,b.l,  and  38-2-5.5 
concerning  permanent  impoundments. 
In  addition,  we  are  requiring  that  the 
West  Virginia  program  be  amended  to 
require  that  all  permanent 
impoundments  approved  for  Homestead 
postminiftg  land  use  must  comply  with 
CSR  38-2-3.6.b,l,  and  38-2-5,5 
concerning  permanent  impoundments. 

CSR  38-2-7.5,i,7.A.  provides  for  a 
detailed  surface  drainage  pattern  and 
storm  water  runoff  control  plan.  The 
EPA  conunented  on  this  provision  and 
stated  that  storm  water  discharges 
resulting  from  construction  of  the 
homestead  sites  and  supporting  streets, 
depending  on  the  acreage  disturbed, 
may  be  subject  to  Federal  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  storm  water  requirements  at  40 
CFR  122,26.  The  EPA  recommended 
that  either  a  statement  to  this  effect  be 
included  in  section  CSR  38-2-7.5.1.7,, 
or  a  statement  be  included  which 
indicates  that  storm  water  discharges 
shall  be  consistent  with  all  State  and 
Federal  regulations.  The  EPA  also 
recommended  that  the  site  developers 
contact  the  State  Office  of  Water 
Resources,  WVDEP,  regarding  the 
applicability  of  storm  water  regulations 
for  specific  sites.  We  note  that  there  is 
nothing  in  the  new  provision  which 
indicates  that  NPDES  storm  water 
requirements  would  not  be  complied 
with  where  applicable.  However,  for  the 
sake  of  clarity,  we  are  approving  this 
provision  to  the  extent  that  the 
applicable  NPDES  storm  water 
requirements  would  be  complied  with. 

CSR  38-2-7. 5. i.S.D.  concerns 
conservation  easements.  This  provision 
contains  the  word  "compromise."  It 
appears  that  the  word  should  be 
"comprised"  We  recommend  that  this 
provision  be  amended  to  correct  this 
editorial  error. 

CSR  38-2-7.5.1.10.  concerns 
wetlands.  CSR  38-2-7.5.1.10.  should  be 
amended  to  reference  CSR  38-2-3. 5.d. 
which  requires  the  submittal  of  cross 
sectional  areas  and  profiles  of  all 
drainage  and  sediment  control 
structures  including  ponds, 
impoundments,  diversions,  sxmips,  etc. 
wWch  are  created  during  mining  and 
may  be  left  after  final  bond  release. 
Therefore,  we  are  approving  CSR  38-2- 
7.5.i.l0.  to  the  extent  that  the  permit 
requirements  at  CSR  38-2-3. 5. d. 
continue  to  apply.  In  addition,  we  are 


requiring  that  CSR  38-2-7,5.1,10,  be 
amended  to  require  compliance  with  the 
permit  requirements  at  CSR  38-2-3, 5. d. 

10,  CSR  38-2-7,5,j.  This  subdivision 
concerns  soils,  soil  placement  and 
grading,  and  contains  the  following 
requirements. 

Subdivision  7,5.j.  concerns  soils,  soil 
placement  and  grading. 

7.5.J,  Soils,  Soil  Placement  And 
Grading; 

7,5,j,l,  General  Requirements: 

7.5.j.l,A,  Phase  I  bond  release  shall 
not  be  approved  until  a  soil  scientist 
certifies  and  the  Director  finds  that  the 
soil  meets  the  criteria  established  in  this 
rule  and  has  been  placed  in  accordance 
with  this  rule. 

7.5.J.I.B.  The  Homestead  Plan  shall 
include  a  topographic  map  of  the  permit 
area,  1:12000  or  finer,  shovving  the 
location  of  pre-mining  native  solids, 
weathered  slightly-acidic  brown 
sandstone  and  drainages  which  includes 
site  index  for  common  native  tree 
species.  A  profile  description  of  each 
soil  mapping  unit  that  includes,  at 
minimum,  soil  horizons,  including  the 
O.  horizon  depths,  soil  texture, 
structure,  color,  reaction  and  bedrock 
type.  A  certified  professional  soil 
scientist  shall  conduct  a  detailed  on-site 
survey,  create  the  maps,  and  provide  the 
written  description  of  the  soils  and 
sandstones. 
1^     7.5.j,l,C.  The  Homesteading  Plan 
shall  include  a  description  of  the 
present  soils  and  soil  substitutes  to  be 
used  as  the  plant  medium,  and  a 
description  of  the  proposed  handling, 
and  placement  of  these  materials.  The 
handling  plan  shall  include  procedures 
to: 

7.5.j,l.C.l.  Protect  native  soil 
organisms  and  the  native  seed  pool; 

7.5.J.1.C.2,  Include  organic  debris 
such  as  litter,  branches,  small  logs,  roots 
and  stumps  in  the  soil; 

7.5,j,l.C.3.  Inoculate  the  minesoil 
with  native  soil  organisms;  and 

7.5.J. 1,0.4.  Increase  soil  fertility. 

7.5.J.1.D,  A  suftace  preparation  plan 
which  includes  a  description  of  the 
methods  for  replacing  and  grading  the 
soil  and  other  soil  substitutes  and  their 
preparation  for  homesteading, 

7.5.j,2.  Landscape  Criteria: 

7.5.J.2.A.  The  Director  shall  assure 
that  the  postmining  landscape  is  rolling, 
and  diverse.  The  backfill  on  the  mine 
bench,  shall  be  configured  to  create  a 
postmining  topography  that  includes 
the  principles  of  landforming  to  reflect 
the  premining  irregularities  in  the  land. 
Postmining  landform  shall  provide  a 
rolling  topography  with  slopes  of 
between  5%  and  15%.  The  elevation 
change  between  the  ridgeline  and  the 
valleys  shall  be  varied.  The  slope 


lengths  shall  not  exceed  500  feet.  The 
minimum  thickness  of  backfill, 
including  minesoil,  placed  on  the 
pavement  of  the  basal  seam  mined  in 
any  particular  area  shall  be  10  feet. 

7.5.J.2.B.  At  least  3  ponds,  permanent 
impoundments  or  wetlands  totaling  at 
least  3.0  acres  shall  be  created  on  each 
200  acres  of  permitted  area.  They  shall 
be  dispersed  throughout  the  landscape 
and  each  water  body  shall  be  no  smaller 
than  0,20  acres.  All  ponds,  permanent 
impoundments  or  wetlands  shall 
comply  with  all  requirements  of  this 
rule,  and  shall  be  left  in  place  after  final 
bond  release. 

7.5.J.2.C.  All  ponds  and 
impoimdments  created  during  mining 
shall  be  left  in  place  after  bond  release 
and  shall  comply  with  all  the 
requirements  of  this  rule. 

7.5.J.2.D.  The  ponds,  permanent 
impoimdments,  surface  water  channels 
and  wetlands  on  the  Permit  Area  shall 
be  vegetated  on  the  perimeter  with  at 
least  six  native  herbaceous  specifies 
typical  of  the  region  at  a  density  of  not 
less  than  1  plant  per  linear  foot  of  edge, 
and  at  least  4  native  shrub  species  at  a 
density  of  not  less  than  1  shrub  per  6 
linear  feet  of  edge.  No  species  of 
herbaceous  or  shrub  species  shall  be 
less  than  15%  of  the  total  for  its  fife 
form. 

7.5.j,2.E.  The  landscape  criteria  in  this 
rule  do  not  apply  to  valley  fills. 

7.5.J.3,  Soil: 

7.5.J.3.A.  Soil  is  defined  as  and  shall 
consist  of  the  O,  A,  B,  C,  and  Cr 
horizons, 

7.5.J.3.B.  The  Director  shall  require 
the  operator  to  recover  and  use  all  the 
soil  on  the  mined  area,  as  shown  on  the 
soil  maps,  except  for  those  areas  with  a 
slope  of  at  least  50%,  and  other  areas 
from  which  the  applicant  affirmatively 
demonstrates  and  the  Director  finds  that 
soil  cannot  reasonably  be  recovered. 
The  Director  shall  assure  that  all  saved 
soil  includes  2dl  of  the  material  from  the 
O  and  A  horizons. 

7.5.j,3.C.  When  the  Director 
determines  that  available  soil  volume  on 
the  permit  area  is  not  sufficient  to  meet 
the  depth  requirements,  selected 
overburden  materials  may  be  used  as 
soil  substitutes.  Soil  substitutes  shall 
consist  of  weathered,  slightly  acid, 
brown  sandstone  from  within  10  feet  of 
the  soil  siuface  if  the  Director 
determines  that  such  material  is 
available.  Material  from  this  layer 
maybe  removed  with  the  soil  and  mixed 
with  the  soil  in  order  to  meet  the  depth 
requirement. 

7.5.J.3.D.  If  the  applicant  affirmatively 
demonstrates  and  the  Director  finds  that 
weathered,  slightly  acid,  brown 
sandstone  ft'om  within  10  feet  of  the  soil 


80318         Federal  Register 'Vol    65.  No.  246 /Thursday,  December  21,  2000 /Rules  and  Regulations 


surface  cannot  reasonably  be  recovered, 
weathered,  slightly  acid,  brown 
sandstone  taken  from  below  10  feet  of 
the  soil  surface  from  anywhere  in  the 
permit  area  may  be  substituted. 
Materials  may  be  suitable  for  this 
purpose  only  if  their  bulk  pH  in  water 
IS  between  5.0  and  7.0.  Materials  with 
net  potential  acidity  greater  than  5  tons 
of  calcium  carbonate  equivalence  per 
1000  tons  may  not  be  used. 

7.5.).3.E.  Before  approving  the  use  of 
soil  substitutes,  the  Director  shall 
require  the  permittee  to  demonstrate 
that  the  selected  overburden  material  is 
suitable  for  restoring  land  capability  and 
productivity.  This  will  be  demonstrated 
by  the  results  of  chemical  and  phvsical 
analyses,  including  pH.  total  soluble 
salts,  phosphorus,  potassium,  calcium, 
te.xture  class,  acid-base  accounting,  and 
other  such  analyses  as  necessan . 

7.5.i.3.F  The  final  surface  material 
used  on  ^ill  parts  of  the  permit  area 
except  roads,  building  pads,  and  valley 
fill  faces  shall  consist  of  a  minimum  of 
4  feet  of  soil,  or  a  mixture  of  soil  and 
suitable  soil  substitutes.  Homesteading 
soil  depth  shall  contain  at  least  33% 
soil.  If  the  applicant  affirmatively 
demonstrate  and  the  Director  finds,  that 
sufficient  weathered  slightlv  acid  brown 
sandstone  cannot  reasonablv  be 
recovered  from  the  mined  area  to  satisfy 
the  mine  soil  depth  requirement,  then 
up  to  one  quarter  of  the  total  V(jlume  of 
the  minesoil  may  consist  of  highlv- 
fractured  sandstone,  as  long  as  it  has 
been  demonstrated  that  the  physical  and 
chemical  quality  of  this  material  is 
suitable. 

7.5.  j. 3. G.  If  the  applicant  does  not 
demonstrate  that  there  is  sufficient 
material  available  on  the  permit  area  to 
satisfy  the  requirements  of  this  rule, 
then  the  Director  may  not  authorize  a 
Homesteading  variance. 

7.5.).3.H.  The  Director  may  require  the 
operator  to  include  as  part  of  the 
minesoil  mix  organic  debris  such  as 
forest  litter,  branches,  small  logs,  roots 
and  stumps  in  the  soil  to  help  reseed  the 
native  vegetation,  inoculate  the  minesoil 
with  native  soil  organisms  and  increase 
soil  fertility 

7.5.1.3.1,  The  Director  shall  require 
that  soil  be  removed  and  reapplied  in  a 
manner  that  minimizes  stockpiling  such 
that  seed  pools  and  soil  organisms 
remain  biological  viable.  No  more  than 
10%  of  the  available  soil,  described  in 
the  Di rector  s  findings,  may  be  placed  in 
a  long-term  stockpile,  soil  redistribution 
shall  be  done  within  one  month  of  soil 
removal.  Except  for  soil  in  a  long-term 
stockpile,  soil  shall  be  stored  for  less 
than  one  month  in  piles  less  than  sLx 
feet  high  and  24  feet  wide  in  a  stable 
area  within  the  permit  area  where  it  will 


not  be  disturbed  and  will  be  protected 
from  water  or  wind  erosion  or 
contaminants  that  lessen  its  capability 
to  support  vegetation.  Long-term 
stockpiles  shall  be  seeded  with  ground 
rover  mixes  used  for  reforestation. 

7. 5.). 4  Soil  Placement  And  Grading: 

7.5.J.4.A  Except  for  valley  fill  faces, 
building  pads,  roads,  and  other  areas 
that  must  be  ((impacted,  the  Director 
shall  require  the  Permittee  to  place 
minesoil  hjosely  and  in  a  non- 
compacted  manner  while  meeting  static 
safety  factor  requirements.  Grading  the 
final  surface  shall  be  minimized  to 
reduce  compaction.  Once  the  material  is 
placed,  light  grading  equipment  shall  be 
used  to  grade  the  tops  of  the  piles, 
roughly  leveling  the  area  with  no  more 
than  one  or  two  passes.  Tracking  in  and 
rubber-tired  equipment  shall  not  be 
used.  Non-permanent  roads,  equipment 
yards  and  other  trafficked  areas  shall  be 
dtH?p-ripped  (24"  to  36")  to  mitigate 
compaction. 

7.5.J.4.B.  Soil  physical  quality  shall  be 
inadequate  if  it  inhibits  water 
infiltration  or  prevents  root  penetration 
or  if  their  physical  properties  or  water- 
supplying  capacities  cause  them  to 
restrict  root  growth  of  trees.  Slopes 
greater  than  50%  shall  be  compacted  no 
more  is  necessar>  Ut  achieve  stability 
and  non-erodability. 

7  5  ).4.C.  The  Director  shall  require 
the  permittee  to  leave  soil  surfaces 
rough  with  random  depressions  across 
the  entire  surface  to  catch  seed  and 
sediment,  conserve  soil  water.  Organic 
debris  such  as  forest  litter,  logs,  and 
stumps  may  be  left  on  and  in  the  soil. 

7.5.|.5.  Limiting  And  Fertilizing:  The 
Permittee  shall  submit  a  liming  and 
fertilizing  plan.  The  Director  shall 
assure  that  the  liming  and  fertilizing 
plan  IS  appropriate  for  establishing  the 
ground  C(jver  vegetation. 

7.5.J.6.  Ground  Cover  Vegetation: 

7  5,j  6.A.  The  Director  shall  require 
the  permittee  to  establish  a  temporary 
vegetative  cover  as  contemporaneously 
as  practicable  with  backfilling  and 
grading.  This  cover  shall  consist  of  a 
combination  of  native  and  domesticated 
non-invasive  cool  and  warm  season 
grasses  and  other  herbaceous  vine  or 
shnib  species  including  legume  species 
and  ericaceious  [sic]  shrubs.  All  species 
shall  be  slow  growing.  The  ground  cover 
vegetation  shall  be  capable  of  stabilizing 
the  soil  from  excessive  erosion.  Seeding 
rates  and  composition  must  be  in  the 
Homestead  Plan.  The  following  ground 
cover  mix  and  seeding  rates  (pounds/ 
acre)  shall  be  used:  winter  wheat  (15 
lbs/acre,  fall  seeding),  foxtail  millet  (5 
lbs. /acre,  summer  seeding),  redtop  (2 
lbs/acre),  perennial  ryegrass  (2  lbs/acre), 
orchardgrass  (5  lbs/acre),  weeping 


lovegrass  (2  lbs/acre)  kobe  lespedeza  (5 
lbs/acre),  birdsfoot  trefoil  (10  lbs. /acre), 
and  white  clover  (3  lbs/acre).  Kentucky- 
31  fescue,  serecia  [sic]  lespedeza,  all 
vetches,  clovers  (except  ladino  and 
white  clover)  and  other  aggressive  or 
invasive  species  shall  not  be  used.  On 
south-  and  west-facing  slopes  with  a  soil 
pH  of  6.0  or  greater,  the  four  grasses  in 
the  mixture  shall  be  replaced  with  20 
lbs/acre  of  warm-season  grasses 
consisting  of  the  following  specifies: 
Niagara  big  bluestem  (95  lbs/acre). 
Camper  little  bluestem  (2  lbs/acre), 
Indian  grass  (2  lbs/acre),  and  Shelter 
switch  grass  (1  lb/acre),  or  other 
varieties  of  these  specifies  approved  by 
the  Director.  Also,  a  selection  of  at  least 
3  ericaceous  shrub  species  shall  be 
included  in  the  ground  cover  mix. 

7.5.J.6.B.  The  Permittee  may  regrade 
and  reseed  only  those  rills  and  gullies 
that  are  unstable. 

7.5.J.7.  Front  Faces  Of  Valley  Fills: 

7.5.J.7.A.  Front  faces  of  valley  fills 
shall  be  exempt  from  the  requirements 
of  this  rule  except  that: 

7.5.).7.A.l.  They  shall  be  graded  and 
compacted  no  more  than  is  necessary  to 
achieve  stability  and  non-erodability: 

7. 5. j. 7.  A. 2.  No  shales  may  be  present 
in  the  upper  four  feet  of  surface 
material; 

7.5.J.7.A.3.  The  upper  four  feet  of 
surface  material  shall  be  composed  of 
soil  and  weathered  brown  sandstone 
when  available,  unless  the  Director 
determines  other  material  is  necessary 
to  achieve  stability: 

7. 5. j. 7. A. 4.  The  groundcover  mixes 
described  in  subparagraph  shall  be  used 
unless  the  Director  requires  a  different 
mixture. 

7.5.J.7.A.5.  Kentucky  31  fescue, 
serecia  [sic]  lespedeza,  vetches,  clovers 
(except  ladino  and  white  clover)  or 
other  invasive  species  may  not  be  used; 
and 

7.5.J.7.B.  Although  not  required  by 
this  rule,  native,  non-invasive  trees  may 
be  planted  on  the  faces  of  fills. 

There  are  no  specific  counterparts  to 
the  provisions  at  CSR  38-2-7. 5. j.  for 
Homesteading  at  SMCRA  section  515(c) 
nor  the  Federal  regulations  at  30  CFR 
785.14  concerning  mountaintop  removal 
mining  operations.  There  is  nothing  in 
these  provisions  that  replace  the 
existing  State  requirements  concerning 
mountaintop  removal  mining  operations 
at  W.Va.  Code  22-3-13(c)  or  the  State 
regulations  at  CSR  38-2-14.10.  Except 
as  noted  below,  we  find  that  CSR  38-2- 
7.5.J.  is  no  less  stringent  than  SMCRA 
and  no  less  effective  than  the  Federal 
regulations  and  can  be  approved. 

CSR  38-2-7. 5.J.2.C.  provides  that  all 
ponds  and  impoundments  created 
during  mining  shall  be  left  in  place  after 
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bond  release  and  shall  comply  with  all 
the  requirements  of  this  rule.  In 
addition  to  complying  with  the 
provisions  of  CSR  38-2-7.5.,  all  ponds 
and  impoundments  created  during 
mining  and  which  will  be  left  in  place 
following  mining  must  comply  with  the 
State  permanent  impoundment  rules  at 
CSR  38-2-5,5.  Therefore,  we  are 
approving  CSR  38-2-7.5.J.2.C.  to  the 
extent  that  all  ponds  and 
impoundments  created  during  mining 
and  which  will  be  left  in  place 
following  mining  must  comply  with  the 
State  permanent  impoundment  rules  at 
CSR  38-2-5.5. 

CSR  38-2-7.5.J.2.E.  provides  that  the 
landscape  provisions  of  CSR  38-2-J.2. 
do  not  apply  to  valley  fills.  The  use  of 
the  term  "valley  fills"  in  this  provision 
does  not  make  it  clear  that  the 
landscaping  provisions  of  CSR  38-2- 
7.5.J.2.  do  not  apply  to  any  fills,  not  just 
valley  fills.  Ponds,  permanent 
impoundments  or  wetlands  cannot  be 
allowed  on  completed  fills.  Therefore, 
we  are  approving  CSR  38-2-7.5.J.2.E.  to 
the  extent  that  the  landscape  criteria  of 
CSR  38-2-7. 5. j. 2.  do  not  apply  to  any 
fills. 

CSR  38-2-7. 5. J.3.A.  defines  soil  as 
consisting  of  the  O,  A,  B,  C,  and  Cr 
horizons.  The  Federal  regulations  at  30 
CFR  701.5  define  topsoil  to  mean  the  A 
and  E  soil  horizon  layers  of  the  four 
master  soil  horizons,  which  include  the 
A.  E,  B  and  C  horizons.  The  State  rules 
at  CSR  38-2-2.125  defines  topsoil  to 
mean  the  A  and  E  horizons.  In  addition, 
the  Federal  regulations  at  30  CFR 
816.22(a){l)(i)  require  that,  prior  to 
mining,  all  topsoil  be  removed  as  a 
separate  layer  and  segregated.  As  an 
alternative,  30  CFR  816.22(a)(2) 
provides  that  if  the  topsoil  is  less  than 
six  inches  thick,  the  operator  may 
remove  the  topsoil  and  the 
unconsolidated  materials  immediately 
below  the  topsoil  and  treat  the  mixtin^ 
as  topsoil.  The  new  provisions  at 
subdivision  CSR  38-2-7.5.J.3.A., 
however,  lack  a  reference  to  the  "E" 
horizon.  Therefore,  we  are  requiring  the 
State  to  add  "E"  horizon  to  CSR  38-2- 
7.5.i.3.A. 

Tne  new  State  provisions  at  CSR  38- 
2-7.5.J.3.B.  require  the  operator  to 
recover  and  use  the  soil  on  the  mined 
area,  as  shown  on  the  soil  maps,  except 
for  those  eireas  with  a  slope  of  at  least 
50%,  and  other  areas  from  which  the 
applicantaffirmatively  demonstrates 
and  the  Director  of  the  WVDEP  finds 
that  soil  cannot  reasonably  be 
recovered.  The  Federal  regulations  at  30 
CFR  816.22,  however,  like  the  State 
rules  at  CSR  38-2-14,3,  require  an 
operator  to  save  and  redistribute  all 
topsoil.  Therefore,  we  are  not  approving 


the  phrase,  "except  for  those  areas  with 
a  slope  of  at  least  50%,"  and  we  are  not 
approving  the  phrase,  "and  other  areas 
from  which  the  applicant  affirmatively 
demonstrates  and  the  Director  of  the 
WVDEP  finds  that  soil  cannot 
reasonably  be  recovered."  In  addition, 
we  are  requiring  the  State  to  delete  these 
phrases  from  its  regulations  at  CSR  38- 
2-7.5. j. 3. B. 

New  CSR  38-2-7. 5. J.3.E.  provides 
that,  before  approving  the  use  of  soil 
substitutes,  the  Director  of  the  WVDEP 
shall  require  the  permittee  to 
demonstrate  that  the  selected 
overburden  material  is  suitable  for 
restoring  land  capability  and 
productivity  on  the  basis  of  chemical 
and  physical  analyses.  In  order  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816.22(b),  the 
proposed  State  rule  must  also  provide 
that  the  substitute  material  is  equally 
suitable  for  sustaining  vegetation  as  the 
existing  topsoil  and  the  resulting 
medium  is  the  best  available  in  the 
permit  area  to  support  vegetation. 
Therefore,  we  are  requiring  that  CSR 
38-2-7. 5. j. 3. E.  be  amended  to  provide 
that  the  soil  substitute  material  must  be 
equally  suitable  for  sustaining 
vegetation  as  the  existing  topsoil  and 
the  resulting  medium  is  the  best 
available  in  the  permit  area  to  support 
vegetation. 

CSR  38-2-7. 5.J.3.H.  provides  that  the 
Director  may  require  the  operator  to 
include  as  part<of  the  soil  mix  organic 
debris  such  as  forest  litter,  branches, 
small  logs,  roots  and  stumps  in  the  soil 
to  help  reseed  the  native  vegetation, 
inoculate  the  mine  soil  with  native  soil 
organisms  and  increase  soil  fertility. 
The  Federal  regulations  at  30  CFR ' 
816.22(d)  provide  that  topsoil  and 
topsoil  substitute  materials  must  be 
redistributed  in  a  manner  that  achieves 
an  approximately  uniform  and  stable 
thickness  consistent  with  the  approved 
postmining  land  use,  contours  and 
surface  water  drainage  systems.  These 
regulations  further  provide  that  the 
regraded  land  must  be  treated  if 
necessary  to  reduce  potential  slippage  of 
the  redistributed  material  and  to 
promote  root  penetration.  The  Federal 
regulations  also  address  the  presence  of 
organic  materials  in  both  backfills  and 
excess  spoil  fills.  For  example,  the 
Federal  regulations  at  30  CFR  816.102 
(d)  concerning  backfilling  and  grading 
require  the  removal  of  all  organic 
material  before  placement  of  spoil  on 
slope  areas.  Likewise.  30  CFR  816.71(e) 
concerning  the  placement  of  excess 
spoil  provides  that  all  vegetative  and 
organic  materials  shall  be  removed  from 
the  disposal  area  prior  to  placement  of 
the  excess  spoil.  30  CFR  816.107(d) 


concerning  the  backfilling  and  grading 
of  steep  slopes  provides  that  woody 
materials  may  not  be  placed  in  the 
backfill  of  steep  slope  areas  unless  the 
regulator^'  authority  determines  that  the 
proposed  method  for  placing  woody 
material  within  the  backfill  will  not 
deteriorate  the  stable  condition  of  the 
backfilled  area.  30  CFR  816.71(e)  also 
provides  that  organic  material  may  be 
included  in  the  topsoil  to  control 
erosion,  promote  growth  of  vegetation, 
or  increase  the  moisture  retention  of  the 
soil.  Because  the  proposed  and  existing 
State  rules  will  limit  the  placement  of 
organic  material,  such  as  branches, 
roots,  and  stumps,  in  the  soil  mix  for 
redistribution,  while  still  requiring 
compliance  with  the  static  safetv  factor 
(see  CSR  38-2-7.5. J.4.A.).  we  find  that 
proposed  CSR  38-2-7. 5. j. 3. H.  is 
consisient  with  and  no  less  effective 
than  the  Federal  soil  redistribution  and 
stabilitv  requirements  at  30  CFR 
816.22(d),  816.71(e),  816.102(d), 
816.107(d)  and  can  be  approved. 

CSR  38-2-7. 5.J.4.A.  provides  that, 
except  for  valley  fill  faces,  building 
pads,  and  other  areas  that  must  be 
compacted,  mine  soil  shall  be  placed 
loosely  and  in  a  non-compacted  manner 
while  meeting  static  factor 
requirements.  Subdivision  7.5.J.4.B. 
provides  that  soil  physical  quality  shall 
be  inadequate  if  it  inhibits  water 
infiltration  or  prevents  root  penetration 
or  restricts  root  growth  of  trees.  Slopes 
greater  than  50  percent  shall  be 
compacted  no  more  than  is  necessary  to 
achieve  stability  and  non-erodability. 
Subdivision  7.5.J.4.C.  provides  that  the 
soil  surface  shall  be  left  rough  with 
random  depressions  across  the  entire 
surface  to  catch  seed  and  sediment,  and 
conserve  soil  water.  Organic  debris  such 
as  forest  litter,  logs,  and  stumps  may  be 
left  on  and  in  the  soil. 

These  provisions  are  consistent  with 
the  Federal  requirements  for  soil 
redistribution  at  30  CFR  816.22(d)  and 
the  final  grading  requirements  at  30  CFR 
816.102(h)  and  (j)  which  allow  for  the 
construction  of  small  depressions  to 
retain  moisture,  minimize  erosion  and 
assist  revegetation  and  for  the 
preparation  of  the  final  graded  surfaces 
in  a  manner  that  minimizes  erosion  and 
provides  a  surface  for  replacement  of 
topsoil  that  will  minimize  slippage.  The 
emphasis  in  the  State  provisions  toward 
minimizing  compaction  is  consistent 
with  the  requirements  at  30  CFR 
816.22(d).  In  addition,  the  provisions  at 
CSR  38-2-7. 5. j. 4. A.  require  compliance 
with  the  static  safety  requirements  for 
stability  of  the  replaced  soil.  Therefore, 
we  are  approving  the  new  provisions  at 
CSR  38-2-7. 5. j.4.  to  the  extent  that 
these  pro\'isions  do  not  supersede  the 


80320        Federal  Register/ Vol.  65,  No.  246 / Thursday,  December  21,  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  246 /Thursday,  December  21,  2000 /Rules  and  Regulations        80321 


State's  general  backfilling  and  grading 
requirements  at  CSR  38-2-14. 15. a 
which  are  no  less  effective  than  the 
Federal  requirements  at  30  CFR 
816.102(a). 

SCR  38-2-7.5.1.5  provides  for  a  liming 
and  fertilizing  plan.  The  Federal 
revegetation  regulations  at  30  CFR 
816.111  do  not  contain  specific  liming 
or  fertilization  standards.  The  Federal 
regulations  do  require  that  the  permittee 
establish  a  diverse,  effective,  and 
permanent  vegetative  cover  that  is  in 
accordance  with  the  approved  permit 
and  reclamation  plan.  The  State  must 
use  its  technical  judgement  to  determine 
the  appropriate  rate  of  fertilizer 
application.  We  find  that  the  proposed 
provisions  at  CSR  38-2-7. 5. j. 5.  are  not 
inconsistent  with  the  Federal 
revegetation  standards  and  can  be 
approved. 

CSR  38-2-7  5. j. 6  provides  for  ground 
cover  vegetation.  The  Federal 
regulations  at  30  CFR  816.111  require 
that  the  permittee  establish  a  diverse, 
effective,  and  permanent  vegetative 
cover  that  is  capable  of  stabilizing  the 
soil  from  erosion.  Furthermore,  the 
Federal  requirements  at  30  CFR  816.114 
provide  that  mulch  and  other  soil 
stabilizing  practices  must  be  used  on  all 
areas  that  have  been  regraded  and 
covered  by  topsoil  or  topsoil  substitutes. 
The  proposed  provisions  at  CSR  38-2- 
7.5.J.6.  are  not  inconsistent  with  these 
Federal  revegetation  standards  with  the 
following  exceptions. 

CSR  38-2-7  5.j. 6. A.  provides  that 
ground  cover  vegetation  shall  be  capable 
of  stabilizing  the  soil  from  excessive 
erosion.  SMCRA  at  section 
515{b){10)(B)(i)  provides  that  coal 
mining  operations  must  be  conducted  so 
as  to  prevent,  to  the  extent  possible 
using  the  best  technolog\'  currently 
available,  additional  contributions  of 
suspended  solids  to  streamflow.  or 
runoff  outside  the  permit  area,  but  in  no 
event  shall  contributions  be  in  excess  of 
requirements  set  by  applicable  State  or 
Federal  law.  Therefore,  to  be  no  less 
stringent  than  SMCRA,  the  term 
"excessive  erosion"  may  not  be 
interpreted  to  allow  additional 
contributions  of  suspended  solids  to 
streamflow,  or  runoff  outside  the  permit 
area  in  excess  of  requirements  set  by 
applicable  State  or  Federal  law.  We  note 
that,  except  for  the  phrase,  "excessive 
erosion,"  there  is  nothing  in  new  CSR 
38-2-7  5. j. 6  that  supersedes  or  negates 
the  approved  State  provisions  at  CSR 
38-2-14. 5. b.  concerning  effluent 
limitations.  However,  under  the 
proposed  State  rule,  erosion  could  be 
allowed  as  long  as  it' was  not  excessive, 
even  though  the  erosion  might  provide 
sediment  to  streams  that  could  violate 


State  or  Federal  water  quahty  standards. 
CSR  38-2-14. 5. b.,  like  30  CFR  816.42, 
provides  that  discharge  from  areas 
disturbed  by  surface  mining  shall  not 
violate  effluent  limitations  or  cause  a 
violation  of  applicable  water  quality 
standards. 

As  proposed,  CSR  38-2-7.5.). 6. A.  is 
less  effective  than  the  Federal 
requirements  at  30  CFR  816.111  because 
the  proposed  standard  to  stabilize  the 
soil  from  erosion  is  modified  by  the 
undefined  phrase,  "excessive  erosion." 
To  be  no  less  effective  than  the  Federal 
requirements,  the  Director  can  only  be 
allowed  to  approve  ground  cover 
vegetation  that  is  sufficient  to  control 
erosion  and  air  pollution  attendant  to 
erosion.  Therefore,  we  are  not  approving 
the  word  "excessive"  in  the  phrase 
"e.xcessive  erosion"  at  CSR  38—2- 
7.5  j. 6.  A.  Furthermore,  we  are  requiring 
the  deletion  of  the  word  "excessive" 
from  the  State  rule  at  CSR  38-2- 
7.5.J.6.A.  to  ensure  compliance  with 
State  water  quality  requirements  at  CSR 
38-2-14  5. b 

CSR  38-2-7.5. ).6.B.  only  authorizes 
the  regrading  and  reseeding  of  rills  and 
gullies  that  are  unstable.  Normally,  the 
presence  of  unstable  rills  and  gullies 
indicates  that  excessive  erosion  has 
occurred.  The  Federal  regulations  at  30 
CFR  816.95(b)  require  the  regrading  of 
all  rills  and  gullies  that  disrupt  the 
approved  postmining  land  use  or  the 
establishment  of  vegetative  cover  or 
cause  or  contribute  to  a  violation  of 
water  quality  standards  for  the  receiving 
stream.  Therefore,  we  are  approving 
CSR  38-2-7. 5. J.6.B.  only  to  the  extent 
that  it  is  interpreted  to  require  the  repair 
of  all  rills  and  gullies  that  disrupt  the 
approved  postmining  land  use  or  the 
establishment  of  vegetative  cover  or 
cause  or  contribute  to  a  violation  of 
water  quality  standards  for  the  receiving 
stream.  In  addition,  we  are  requiring 
that  CSR  38-2-7. 5. j. 6. B.  be  amended  to 
require  the  repair  of  all  rills  and  gullies 
that  disrupt  the  approved  postmining 
land  use  or  the  establishment  of 
vegetative  cover  or  cause  or  contribute 
tu  a  violation  of  water  quality  standards 
for  the  receiving  stream. 

The  new  provisions  at  CSR  38—2- 
7.5.1.7.  concerning  the  front  faces  of 
valley  fills  do  not  add  any  provisions  to 
the  West  Virginia  program  that  render 
the  State  program  hiSS  stringent  than  the 
Federal  provisions  concerning  excess 
spoil  disposal  fills  in  SMCRA  at  section 
515(b)(22)  and  the  Federal  regulations  at 
30  CFR  816.71  and  816.72.  However, 
new  CSR  38-2-7. 5. j. 7.  does  not  make  it 
clear  that  the  proposed  State  standards 
are  in  addition  to  the  excess  spoil 
disposal  requirements  at  W.Va.  Code 
22-3-1 3(b|(22)  and  CSR  38-2-14.14 


which  apply  to  all  fills,  including  valley 
fills.  We  aire  approving  new  CSR  38-2- 
7.5.J.7.  to  the  extent  that  the  proposed 
State  standards  are  in  addition  to  the 
excess  spoil  disposal  requirements  at 
W.Va,  Code  22-3-13(b)(22)  and  CSR 
38-2-14.14  and  apply  to  all  fills, 
including  valley  fills. 

11.  CSR  38-2-7. 5. k.  This  subdivision 
concerns  requirements  for  reclamation 
maps,  and  contains  the  following 
requirements. 

7.5.k.  Requirements  For  Reclamation 
Maps.  An  appropriately  scaled,  "as- 
built"  topographic  map  of  the 
Homestead  Area  shall  be  prepared  and 
submitted  as  part  of  the  permit 
application.  An  identically  scaled 
•overlay*  map  showing  the  elevation 
contours  at  the  base  of  all  mined  areas 
as  well  as  the  original  ground  contour 
of  all  excess  mine  spoil  storage  areas 
shall  accompany  the  as-built  map.  The 
overlay  map  shall  identify  all  backfilled 
mine  sites  and  excess  mine-spoil  storage 
areas.  The  overlay  map  shall  depict  the 
boundaries  of  all  parcels,  areas  of  mine 
spoil  specifically  compacted  for  the 
placement  of  structures,  easements,  and 
areas  that  the  Director  may  designate  for 
special  or  limited  uses.  All  post- 
reclamation  maps  shall  be  prepared 
under  the  direction  of  and  certified  by 
a  registered  professional  engineer  and 
shall  be  recorded  with  the  county 
within  one  year  following  the  final 
reclamation  of  the  proposed  Homestead 
Area. 

There  are  no  Federal  counterparts  to 
the  provisions  at  CSR  38-2-7. 5.k. 
concerning  the  requirements  for 
reclamation  maps  for  the  homestead 
postmining  land  use.  Except  as  follows, 
we  find  that  they  are  not  inconsistent 
with  SMCRA  or  the  Federal  regulations 
and  can  be  approved.  The  proposed  rule 
does  not  require  that  all  maps,  including 
"as-built"  or  post  reclamation  maps,  be 
approved  by  the  Director  as  required  by 
CSR  38-2-3.4  and  38-2-3. 28.c. 

Therefore,  we  are  approving  CSR  38- 
2-7. 5. k.  to  the  extent  that  any  as-built  or 
post  reclamation  maps  that  depict 
reclamation  which  varies  from  that 
approved  by  the  Director  in  the  permit 
application  shall  be  submitted  to  and 
approved  by  the  Director  under  CSR  38- 
2-3. 28. c. 

12.  CSR  38-2-7.5.1.  This  subdivision 
concerns  homestead  village.  This 
subdivision  contains  the  following 
requirements. 

7.5.1.  Homestead  Village: 
7.5.1.1.  Homestead  Village:  The 
Homestead  Village  provides  for  a 
residential  development  at  a  higher 
density  than  in  rural  Homestead  parcels. 
The  Village  is  intended  to: 


7.5,1.1.A.  Encourage  mixed  residential 
and  commercial  land  uses,  and  7.5.I.I.B. 
At  least  20%  of  the  Homestead  Area 
shall  be  composed  of  Village  parcels. 

7.5.1.2.  Village  Parcel  Requirements: 
7. 5. 1.2. A.  Each  Village  homestead 

parcel  shall  be  no  larger  than  one  acre 
in  size. 

7. 5.1. 2. B.  Each  parcel  shall  have  a 
minimum  road  frontage  of  40  feet.  No 
pipe  stem  parcel  arrangements  are 
permitted. 

7. 5.1. 2. C.  Each  parcel  shall  be  graded 
evenly  to  5%  maximum. 

7.5.1.3.  Common  Lands:  In  addition  to 
the  Civic  Parcels  and  Conservation 
Easements,  each  Homestead  Area  shall 
include  a  reserve  of  10%  of  the  land  as 

a  common  area.  The  Conunon  Land 
shall  be  conveyed  to  the  Community 
Association.  The  planning  and 
maintenance  of  the  Common  Land  shall 
be  the  responsibility  of  the  Community 
Association. 

7.5.1.4.  Public  Nursery:  Each  Village 
Homestead  shall  designate  an  area  for  a 
Public  Nursery  constructed  and  planted 
by  the  Permittee  at  no  cost  to  the 
Homesteaders.  The  nursery  may  be 
located  adjacent  to  the  Common  Land 
but  shall  not  constitute  the  required 
Common  Land  area.  The  Niirsery  shall 
provide  woody  plants  of  high  quality 
and  appearance  for  the  use  of  the 
Homesteaders  as  specified  below. 

7.5.I.4.A.  The  nursery  shall  be  1  acre 
per  30  acres  of  Homestead  Area.  The 
Public  Nursery  shall  be  a  civil  [sic] 
parcel.  The  Permittee  shall  plant  the 
nursery  with  the  same  Species  and  to 
the  same  standards  as  required  in  the 
Conservation  Easement.  Once  bond  is 
released,  the  Community  Association 
shall  be  responsible  for  maintaining  the 
nursery.  Success  standards  shall  be  the 
same  as  for  the  conservation  easements. 

7,5.1.4.B.  The  nursery  plants  shall 
consist  of  at  least  six  species  from  the 
following  list:  White  oak,  red  oak,  other 
native  oaks,  white  ash,  yellow  poplar, 
black  walnut,  sugar  maple,  black  cherry, 
or  native  hickories. 

7. 5. 1.4. C.  Adequate  water  supply  shall 
be  provided  for  Uie  nursery.  This  may 
be  achieved  through  any  of  the  water 
supply  means  specified  or  through  the 
stormwater  drainage  system. 

7, 5. 1.4. D.  The  nursery  shall  be 
maintained  in  manner  consistent  with 
the  healthy  development  of  the  plants. 
The  nursery  plants  shall  meet  the 
following  criteria  upon  conveyance:  (1) 
In  regular  form  for  the  species,  (2)  80% 
live  branches,  and  (3)  color  consistent 
with  the  species.  Materials  not  meeting 
the  specifications  shall  be  replaced  with 
like  species  by  the  permittee.  After  final 
bond  release,  the  nursery  shall  be 


conveyed  to  the  Community 
Association. 

7. 5.1. 4. E.  Each  Homesteader  shall  be 
allowed  to  take  trees  from  the  nurser\' 
as  determined  by  the  Community 
Association.  The  remainder  of  the  trees 
shall  be  for  the  common  landscapes. 

There  are  no  direct  Federal 
counterparts  to  the  provisions  at  CSR 
38-2-7.5.1.  concerning  homestead 
village.  However,  we  find  that  they  are 
not  inconsistent  with  SMCRA  or  the 
Federal  regulations  and  can  be  approved 
because  Homestead  is  a  residential 
postmining  land  use  consistent  with 
SMCRA  section  515(c)(3). 

13.  CSR  38-2-7, 5.m.  concerns 
community  association.  This 
subdivision  contains  the  following 
requirements. 

7.5.m,  Community  Association: 

7.5.m.l.  At  the  completion  of  the 
lottery,  a  Community  Association  shall 
be  established  among  the  designated 
Homesteaders  for  each  Homestead  Area. 
The  Association  shall  maintain  and 
administer  the  public  areas. 
Conservation  Easements  and  Civic 
Parcels  of  the  Homestead  and  may  levy 
membership  fees. 

7.5.m,2.  By-laws  for  the  Conununity 
Association  shall  be  developed  by  the 
Escrow  Agent,  working  with  the 
Homesteaders  and  a  qualified  design 
professional  as  defined  by  this  rule.  The 
permittee  shall  pay  the  qualified  land 
designer  for  such  services.  The  by-laws 
may  establish  rules  for  building 
standards  and  other  Homestead  Area 
rules,  as  appropriate. 

7.5.m.3.  Membership  in  the 
association  is  mandatory  for  all 
Homesteaders  and  their  successors. 

7.5.m.4.  The  association  shall  obtain 
liability  insurance  for  its  property  and 
shall  be  responsible  for  maintenance  of 
insurance  and  taxes  on  undivided  open 
space.  The  association  may  place  liens 
on  the  homes  or  houselots  of  its 
members  who  fail  to  pay  their 
association  dues  in  a  timely  manner. 
Such  liens  may  require  the  imposition 
of  penalty  interest  charges. 

7.5.m.5.  The  association  shall 
administer  common  facilities  and  pay 
for  maintaining  and  developing  such 
facilities. 

There  are  no  Federal  counterparts  to 
the  provisions  at  CSR  38-2-7. 5. m. 
concerning  community  association. 
However,  we  find  that  they  are  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations  and  can  be  approved. 

14.  CSR  38-2-7. 5. n.  This  subdivision 
concerns  interim  homestead 
management.  This  subdivision  contains 
the  following  requirements. 

7.5.n.  Interim  Homestead 
Management 


7.5.n.l.  The  Director  or  the  Director's 
designee  shall  administer  the 
Homestead  Selection  Lotteries. 

7. 5. n. 2.  The  Escrow  Agent  shall 
monitor  the  5-year  occupancy 
requirement  for  each  Homestead  Parcel 
and  transfer  of  the  titles  of  the  surface 
estates  to  the  qualified  Homesteaders. 

7.5.n.3.  The  Escrow  Agent  shall 
manage  and  administer  the  homestead 
between  final  bond  release  and  the  time 
when  all  of  the  titles  to  the  Homestead 
Parcels  have  been  transferred  and  duly 
recorded  with  the  Clerk  of  the  County. 

7.5.n.4.  Funding  these  services  shall 
be  guaranteed  by  an  insured  Bank 
account  established  by  the  Permittee. 

7.5.n.5.  Before  approving  any 
Homestead  variance,  the  Director  shall 
find,  in  wTiting,  that  the  funds  in  the 
account  are  sufficient  to  pay  for  these 
services. 

7.5.n.6.  After  final  bond  release,  this 
account  shall  be  administered  by  the 
Escrow  Agent. 

7.5.n.7.  The  Escrow  Agent  shall 
receive  the  surface  rights  to  the  entire 
Homestead  Area  and  all-weather  and 
main  roads  before  mining  begins. 

7.5.n.8.  The  Escrow  Agent  shall  be 
charged  with  responsibility  for 
transferring  the  surface  rights  in  escrow 
to  the  Homesteaders,  the  Community 
Association,  or  the  State  or  county  road 
authority. 

7.5.n.9.  Such  transfers  shall  promptly 
occur  upon  certification  by  the  Escrow 
Agent  that  the  Homesteader  has  met  the 
requirements  of  this  rule. 

7.5.n.l0.  Before  the  homesteader 
receives  title,  property  may  revert  to  the 
Escrow  Agent,  when  after  notice  and 
hearing,  the  Escrow  Agent  determines 
that  the  homesteader  has  not  abided  by 
this  rule.  The  Escrow  Agent's 
determination  shall  be  reviewable  by 
the  Circuit  Court  of  the  County  in  which 
the  homestead  parcel  is  located. 

7.5.n.ll.  If  developed  property  reverts 
to  Escrow,  the  Escrow  Agent  shall 
promptly  sell  the  property  and  remit 
proceeds,  less  coits,  to  the  homesteader, 
up  to  the  value  of  the  homesteader's 
investment. 

7.5.n.l2.  Because  deeds  to  Homestead 
Parcels  will  not  be  transferred  to 
Homesteaders  before  a  Homesteader  has 
lived  on  a  parcel  for  five  years,  lending 
institutions  may  be  reluctant  to  make 
loans  to  Homesteaders  before  the  five- 
year  period  has  expired.  Accordingly,  to 
assure  that  lending  institutions  are 
willing  to  make  loans  to  Homesteaders 
during  this  period,  the  Escrow  Agent 
shall  establish  a  system  to  provide 
mortgage  insurance  to  homesteaders  so 
that  lenders  will  be  able  to  finance 
private  development  of  homestead 
parcels.  The  Escrow  Agent  shall  have  all 
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powers  necessary  to  structure  loans  and 
other  necessar\'  transactions  so  lenders 
are  reasonably  secure. 

There  are  no  Federal  counterparts  to 
the  provision.s  at  CSR  38-2-7.5, n. 
concerning  interim  homestead 
management.  However,  we  find  that 
they  are  not  inconsistent  with  SMC.R,\ 
or  the  Federal  regulations  and  can  be 
approved. 

15.  CSR  38-2-7.5.0.  This  subdivision 
concerns  bond  release,  and  contains  the 
following  requirements. 

7.5.O.  Bona  Release: 

7.5.0  1   Before  approving  Phase  I  bond 
release,  the  Director  shall  assure  that  the 
soil  IS  in  place,  the  vegetative  cover  has 
been  established,  that  the  water  system 
has  been  completed,  that  the  roads  have 
been  completed  and  transferred  tu  the 
Stale  or  county  road  authority,  and  that 
the  main  electricitv  transmission  line  is 
in  place. 

7.5.O.2.  Phase  II  bond  release  may  not 
occur  before  two  years  have  passed 
since  Phase  I  bond  release.  Before 
approving  Phase  II  bond  release,  the 
Director  shall  assure  that  the  vegetative 
cover  is  still  in  place.  The  Director  shall 
further  assure  that  the  tree  survival  on 
the  Conservation  Easements  and  Public 
Nurseries  are  no  less  than  300  trees  per 
acre  (80%  of  which  must  be  species 
from  the  approved  list).  Furthermore,  in 
the  Conservation  Easement  and  Public 
Nursery  areas,  there  shall  be  a  70% 
ground  cover  where  ground  cover 
includes  tree  canopy,  shrub  and 
herbaceous  cover,  organic  litter,  and 
rock  cover.  Trees  and  shrubs  counted  in 
considering  success  shall  be  healthv  and 
shall  have  been  in  place  at  least  two 
years,  and  no  evidence  of  inappropriate 
dieback.  Phase  II  bond  release  shall  not 
occur  until  the  service  drops  for  the 
utilities  and  communications  have  been 
installed  to  each  Homestead  Parcel. 

7.5.O.3.  The  Director  may  authorize 
Phase  III  bond  release  only  after  all 
parcels  in  the  Homestead  Areas  are 
certified  and  ready  for  occupancy. 

7.5.O.4.  Once  final  bond  release  is 
authorized,  the  Permittee's 
responsibility  for  implementing  the 
Homestead  Plan  shall  cease. 

SMCRA  dt  section  519(c)  and  the 
Federal  regulations  at  30  CFR  800.40(c) 
provide  for  the  release  of  performance 
bonds.  The  approved  West  Virginia 
program  provisions  for  bond  release  are 
at  VV.Va.  Code  22-3-23  and  in  the  rules 
at  CSR  38-2-12. 2. c.  Except  as  follows, 
the  new  provisions  at  CSR  38-2-7. 5. o. 
are  consistent  with  and  no  less  stringent 
than  the  revegetation  success  and  bond 
release  provisions  of  SMCRA  at  sections 
515{b)(19)  and  (201.  and  519(c)  and  no 
less  effective  than  the  Federal  bond 
release  and  revegetation  success 


regulations  at  30  CFR  800.40  and 
816.1 16  and  can  be  approved.  However, 
we  are  approving  these  provisions  to  the 
extent  that  they  supplement  but  do  not 
conflict  the  State  provisions  at  CSR  38- 
2-12.2. 

The  Federal  regulations  at  30  CFR 
816.97  concern  the  protection  of  fish, 
wildlife,  and  related  envirorunental 
values.  Subsection  (i)  at  30  CFR  816.97 
provides  that  where  residential,  public 
service,  or  industrial  uses  are  to  be  the 
postmining  land  use,  and  where 
consistent  with  the  approved 
postmining  land  use.  the  operator  shall 
intersperse  reclaimed  lands  with 
greenbelts  utilizing  species  of  grass, 
shrubs,  and  trees  useful  as  food  and 
cover  for  wildlife.  The  Federal 
standards  for  evaluating  the  success  of 
the  revegetation  of  areas  to  be  developed 
for  fish  and  wildlife  habitat,  recreation, 
shelter  belts,  or  forest  products  are  at  30 
CFR  816.116  (b)(3).  Subdivision 
816  1 16(b)(3)  provides  that  the 
minimum  stocking  and  planting 
arrangements  must  be  specified  by  the 
regulatory  authority  on  the  basis  of  local 
and  regional  conditions  and  after 
consultation  with  and  approval  by  the 
State  agencies  responsible  for  the 
administration  of  forestry  and  wildlife 
programs.  In  addition,  subdivision 
816  1 16  (b)(3){iii)  provides  that 
vegetative  cover  must  not  be  less  than 
that  required  to  achieve  the  postmining 
land  use.  Furthermore.  30  CFR  816.95 
requires  all  exposed  surface  areas  to  be 
protected  and  stabilized  to  effectively 
control  erosion  and  air  pollution 
attendant  to  erosion. 

The  West  Virginia  Division  of 
Forestry  has  approved  the  State's 
existing  tree  stocking  and  ground  cover 
standards  at  CSR  38-2-9. 3. g.  However, 
there  is  no  evidence  that  the  West 
Virginia  Division  of  Forestry  has 
reviewed  and  approved  the  proposed 
tree  stocking  standards  at  CSR  38-2- 
7.5.O.2.  as  is  required  by  30  CFR 
816.116(b)(3)(i).  Nor  is  there  evidence 
that  the  Wildlife  Resources  Section  of 
the  Division  of  Natural  Resources  has 
approved  the  shrub  and  planting 
arrangements  as  is  required  by  30  CFR 
816.1 16(b)(3)(i).  Therefore,  we  are  not 
approving  these  planting  arrangements 
and  stocking  standards  at  this  time.  In 
addition,  we  are  requiring  the  WVDEP 
to  consult  with  and  obtain  the  approval 
of  the  West  Virginia  Division  of  Forestry 
and  the  Wildlife  Resources  Section  of 
the  Division  of  Natural  Resources  on  the 
new  planting  arrangements  and  stocking 
standards  at  CSR  38-2-7. 5. o.2.  Under 
the  Federal  regulations,  this  approval 
can  be  on  a  program-wide  or  permit- 
specific  basis.  Since  a  program-wide 
approval  has  not  yet  been  granted  by  the 


Division  of  Forestry,  the  WVDEP  must 
obtain  approval  on  a  permit-specific 
basis  until  such  time  that  it  receives 
program-wide  approval  by  the  Division 
of  Forestry.  In  addition,  the  new  rules 
at  CSR  38-2-7.5.0.2.  do  not  provide 
revegetation  standards  at  the  time  of 
bond  release  for  Commercial  Parcels. 
Village  Parcels.  Rural  Parcels,  Civic 
Parcels  and  Common  Lands.  Therefore, 
we  are  requiring  that  CSR  38-2-7.5.0.2. 
be  amended,  or  the  West  Virginia 
program  otherwise  be  amended,  to 
identify  the  applicable  revegetation 
success  standards  for  each  phase  of 
bond  release  on  Commercial  Parcels, 
Village  Parcels,  Rural  Parcels.  Civic 
Parcels  and  Common  Lands.  In  the 
meantime,  no  bond  release  for 
Commercial  Parcels.  Village  Parcels, 
Rural  Parcels.  Civic  Parcels  or  Common 
Lands  can  be  approved  until  a 
revegetation  standard  is  approved. 
The  new  provision  at  CSR  38-2- 
7.5.O.2.  defines  ground  cover  to  include 
tree  canopy,  shrub  and  herbaceous 
cover,  organic  litter,  and  rock  cover. 
Under  the  Federal  definition  of  ground 
cover  at  30  CFR  701.5,  ground  cover 
means  the  area  of  ground  covered  by  the 
combined  aerial  parts  of  vegetation  and 
the  litter  that  is  produced  naturally  on 
site.  The  Federal  definition  includes 
only  naturally  produced  organic 
material,  and  it  does  not  include  "rock 
cover."  In  addition,  the  approved  State 
standards  for  evaluating  vegetative 
cover  at  CSR  38-2-9.3  do  not  refer  to 
either  rocks  or  litter  as  being  included 
in  the  term  "vegetative  cover.  "  Despite 
these  differences,  the  Federal  standard 
for  revegetation  success  at  30  CFR 
816.116(b)(3)(iii)  provides  that 
vegetative  ground  cover  shall  not  be  less 
than  that  required  to  achieve  the 
approved  postmining  land  use.  At  a 
minimum,  the  vegetative  ground  cover 
must  not  be  less  than  that  required  to 
achieve  the  approved  use  whether  or 
not  rocks  are  included  within  the  States 
definition  of  ground  cover.  Therefore, 
we  are  not  approving  the  words  "rock 
cover"  as  a  component  of  the  70  percent 
ground  cover  standard  at  CSR  38-2- 
7.5.0.2.  In  addition,  we  are  requiring 
that  the  West  Virginia  program  be 
further  amended  to  delete  the  words 
"rock  cover'  from  CSR  38^2-7. 5. o. 2. 

Summary  Finding  of  the  Homestead 
Requirements 

Under  the  proposed  rule, 
homesteading  is  a  concept  which  allows 
for  the  development  of  planned 
communities  on  mountaintop  removal 
sites  that  are  not  returned  to 
approximate  original  contour  (AOC). 
The  homestead  area  is  made  up  of 
village  and  rural  parcels  primarily  for 
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residential  use  with  other  secondary 
postmining  land  uses  that  consist  of 
conservation  easements,  nurseries,  civic 
parcels,  common  areas  and  commercial 
parcels.  The  new  provisions  at  CSR  38- 
2-7.5.  provide  the  details  of  the 
Homestead  postmining  use.  However, 
the  details  are  not  perfectly  clear, 
leaving  some  confusion  as  to  the 
intended  minimum  size  of  these 
supporting  elements.  The  Homestead 
and  supporting  areas  are  discussed 
below. 

Homestead  Area 

CSR  38-2-7.5.3.  provides  that 
operations  receiving  a  variance  from 
AOC  must  establish  homesteading  on  at 
least  50  percent  of  the  permit  area,  and 
the  remainder  of  the  permit  area  must 
support  an  alternate  AOC  use. 
Subsection  7.5.g.5.a.  provides  that  the 
landowner  can  retain  up  to  15  percent 
of  the  homestead  area  for  commercial 
development.  This  provision  appears  to 
be  a  means  for  limiting  the  size  of  the 
commercial  parcel  within  the 
homestead  (homestead  area  x  15  percent 
=  maximum  size  of  the  commercial 
parcel).  It  should  be  noted,  however, 
that  subsection  7.5.g.5.A.  allows  the 
landowner  to  retain  up  to  50  percent  of 
the  permitted  area  for  commercial 
development.  Subsection  7.5.e.l.C. 
provides  that  the  homestead  area,  ihinus 
the  commercial  parcels,  must  occupy  at 
least  50  percent  of  the  permitted  area. 
We  conclude,  therefore,  that  the 
commercial  area  is  in  addition  to  the 
homestead  area,  and  can  be  no  larger 
than  15  percent  of  the  size  of  the 
homestead  area  (which  is  at  least  50% 
of  the  permit  area).  However,  other 
commercial  development  can  occur 
within  the  permitted  area  outside  the 
homestead  area  as  described  above. 

Village  Parcels 

Subsection  7. 5. 1. I.E.  provides  that  at 
least  20  percent  of  the  homestead  area 
must  be  composed  of  village  parcels. 
Subsection  7. 5. 1.2. A.  provides  that 
village  parcels  can  be  no  larger  than 
one-acre  in  size.  Subsections  7.5.g.3.B. 
and  C.  provide  that  village  parcels  must 
contain  a  garden  area  of  at  least  600 
square  feet  and  a  building  pad  of  a 
minimum  of  2,500  square  feet  for  a 
dwelling. 

Commercial  Parcels 

As  discussed  above,  commercial 
parcels  are  actually  not  part  of  the 
homestead  area,  but  are  in  addition  to 
the  minimum  area  to  be  allotted  for 
Homestead  use.  Subsection  7.5.g.5.A. 
also  provides  that  the  landowner  may 
not  retain  more  than  50  percent  of  the 
permitted  area.  This  provision  allows 


for  additional  commercial  development 
outside  the  homestead  area. 

Conservation  Easements 

Subsection  7.5.i.8.D.  provides  that  at 
least  10  percent  of  the  homestead  area, 
including  the  commercial  parcels,  shall 
be  conservation  easements.  We  interpret 
this  to  mean  that  the  area  for 
conservation  easements  shall  be  10 
percent  of  the  total  area  of  homestead 
plus  commercial  parcels.  Subsection 
7.5.b.5.  provides  that  conservation 
easements  shall  typically  be  a  strip  no 
less  than  200  feet  wide  and  shall  extend 
through  the  mined  areas  of  the  land, 
starting  and  ending  in  natiu-al, 
imdistiu-bed  land.  Such  easements  are 
for  the  purpose  of  establishing  a  natural 
habitat  for  wildlife,  windbreaks,  and 
storm  water  management. 

Common  Areas 

Subsection  7.5.1.3  provides  that  10 
percent  of  the  homestead  area  must  be 
used  as  common  areas. 

Civic  Parcels 

Subsection  7.5.g.4.A.  provides  that 
civic  parcels  consisting  of  schools,  parks 
and  other  community  facilities  must 
occupy  at  least  10  percent  of  the 
postmining  permitted  area.  We  interpret 
the  phrase  "postmining  permitted  area" 
to  mean  the  entire  permit  area,  and  not 
limited  to  just  the  Homestead  area  plus 
the  commercial  parcels. 

Rural  Parcels 

The  new  rules  do  not  specify  a 
minimum  size  area  for  rural  parcels. 
Therefore,  Rural  parcels  must  be  the 
remaining  acreage  of  the  homestead 
land  after  the  minimum  acreage  of  the 
supporting  areas  (e.g..  Civic  parcel)  have 
been  satisfied.  Subsections  7.5.b.l7  and 
7.5.g.3.B.and  C.  provide  that  rural 
parcels  are  planned  to  promote  farming 
or  timber  management  and  may  be  up 
to  40  acres.  Rural  parcels  must  contain 
a  garden  area  of  at  least  5.000  square 
feet  and  building  pads  for  a  dwelling 
and  outbuilding  of  2.500  square  feet 
each. 

Public  Nursery 

Subsection  7.5.1.4.  provides  that  each 
village  homestead  shall  designate  an 
area  for  a  public  nursen*-  constructed 
and  planted  by  the  permittee  at  no  cost 
to  the  homesteaders.  Subsection 
7. 5. 1.4. A.  provides  that  the  nursery  must 
be  one  acre  per  30  acres  of  homestead 
area.  The  public  nursery  shall  be  a  civic 
parcel.  As  proposed,  it  is  not  clear  if  the 
public  nurser\'  is  limited  in  size  due  to 
the  village  parcel,  the  civic  parcel  or  the 
total  homestead  area.  Given  the 
requirements  of  subsection  7.5.i.4.A.. 


we  believe  that  the  public  nursery  is  a 
separate  component  of  the  homestead 
area,  and  is  not  a  subcomponent  of  the 
village  parcel.  Furthermore,  we  believe 
the  reference  to  civic  parcel  is  merely  to 
clarify  that  the  nursery  will  be 
accessible  to  and  used  primarily  to 
benefit  the  homesteaders.  However, 
given  the  conflicting  nature  of  these 
requirements,  we  reconunend  that  the 
State  clarify  these  provisions. 

In  summary,  a  minimum  of  20  percent 
of  the  Homestead  area  must  he  used  for 
one-acre  village  parcels,  and  10  percent 
for  common  land.  A  minimum  of  10 
percent  of  the  Homestead  area  plus 
commercial  parcels  must  be  used  for 
conservation  easements,  and  10  percent 
of  the  permitted  area  for  civic  parcels. 
An  additional  area,  equivalent  to  up  to 
1 5  percent  of  the  Homestead  area  may 
be  retained  for  commercial 
development.  The  remaining  area  is  to 
be  used  for  40-acre  rural  parcels  and 
public  nurseries.  Our  concern  is  not  that 
the  percentages  are  inconsistent  with 
SMCRA.  for  they  appear  not  to  be,  but 
to  demonstrate  how  we  expect 
implementation  of  these  provisions 
might  work. 

To  understand  how  these 
requirements  interrelate,  we  need  to 
apply  them  to  a  typical  mountaintop- 
removal  mining  situation.  For  example, 
in  order  to  permit  a  1,000  acre 
mountaintop  removal  mining  operation 
with  an  AOC  variance,  the  operator 
would  have  to  select  one  or  more  of  the 
approvable  postmining  land  uses  set 
forth  in  Section  22-3-13(c)(3)  of  the 
W.Va.  Code.  If  homesteading  is  selected, 
the  operator  would  have  to  establish 
homesteading  on  at  least  50  percent  of 
the  permitted  area,  or  500  acres.  If  the 
operator  also  plans  a  commercial 
development,  the  commercial  parcel 
could  not  exceed  75  acres  (15  perc     it  of 
500  acres).  The  homestead  area  would 
then  have  to  be  considered  to  be  575 
acres  to  ensure  that  the  homestead  area 
minus  the  commercial  p£ux:el  is  at  least 
50  percent  of  the  permitted  area  as  is 
required  by  Subsection  7.5.e.l.C.  The 
remaining  portion  of  the  permitted  area 
would  have  to  support  an  alternate  AOC 
postmining  use  as  provided  in  Section 
22-3-1 3(c)(3)  of  the  W.Va.  Code. 

Under  this  example,  the  village  parcel 
would  occupy  115  acres  of  the 
homestead  area  (20  percent  x  575  acres). 
The  conservation  easement  and  the 
common  areas  would  occupy  58  acres 
each  (10  percent  x  575  acres).  The  civic 
parcel  would  occupy  100  acres  of  the 
homestead  area,  which  is  equal  to  10 
percent  of  the  lOOO-acre  permitted  area. 
The  public  nursery  must  consist  of  one 
acre  for  every  30  acres  of  homestead 
area  and  would  occupy  19  acres 
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(575+30).  Finally,  the  niral  parcel  would 
occupy  the  remainder  of  the  homestead 
area  or  150  acres.  Therefore,  the  rural 
parcel  would  amount  to  26  percent  of 
the  homestead  area  (150  -i-  575). 

Based  on  these  requirements  and  as 
shown  above  in  the  example,  when  a 
landowner  chooses  to  retain  a  portion  of 
the  homestead  area  for  commercial 
development,  the  homestead  area  will 
have  to  comprise  58  percent  of  the 
permitted  area,  not  50  percent  as 
provided  in  Subsection  7.5  a.  While  the 
rules  provide  that  the  conservation 
easements,  common  area,  and  village 
parcels  are  to  be  a  percentage  of  the 
homestead  area,  it  is  not  clear  if  these 
calculations  are  to  include  or  exclude 
the  commercial  parcels,  which  can 
comprise  15  percent  of  the  homestead 
area.  This  is  further  complicated  by  the 
fact  that  Subsection  7.5.i.8.D.  provides 
that  conservation  easements  are  to 
comprise  at  least  10  percent  of  the 
homestead  area,  including  the 
commercial  parcels,  civic  parcels  are  to 
be  10  percent  of  the  permitted  area,  and 
the  public  nursery  could  be  considered 
a  component  of  the  homestead  area, 
village  parcel  or  civic  parcel. 

Given  the  apparent  inconsistencies 
and  the  resulting  difficulty  in 
understanding  the  intended  application 
of  the  percentages  of  the  various 
components  of  the  Homestead  .\rea.  the 
State  needs  to  clarify  how  the  acreage 
for  each  of  the  components  of  a 
Homestead  Area  will  be  calculated. 
Specifically,  we  are  requiring  that:  (1) 
CSR  38-2-7. 5. a.  be  amended  to  clarify 
whether  or  not  the  calculated  acreage  of 
the  Commercial  Parcel(s)  is  to  be 
summed  with  the  total  Homestead 
acreage  for  the  purpose  of  calculating 
the  acreage  of  other  various  components 
of  the  Homestead  Area  (such  as 
Common  Lands.  Village  Parcels. 
Conservation  Easement,  etc.);  and  (2) 
CSR  38-2-7  5.1.4  be  amended  to  clarif\' 
whether  or  not  the  acreage  for  Public 
Nursery  is  to  be  calculated  based  on  the 
amount  of  acreage  available  for  the 
Village  Homestead,  the  Civil  Parcel,  or 
the  entire  Homestead  Area. 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

On  April  12.  2000,  we  asiced  for 
comments  from  various  Federal 
agencies  that  may  have  an  interest  in  the 
VVest  Virginia  amendment 
(.Administrative  Record  Number  \VV- 
1152).  We  solicited  comments  in 
accordance  with  section  503(b)  of 
SMCR.-\and  30  CFR  732.17(h)(ll)(i)  of 
the  Federal  regulations.  The  US. 
Department  of  Labor.  Mine  Safetv  and 


Health  Administration  responded  and 
stated  that  it  had  no  comments 
(Administrative  Record  Number  WV- 
1162).  The  U.S.  Department  of  Army, 
Corps  of  Engineers  responded  and 
stated  that  they  found  the  amendments 
to  be  satisfactory  (Administrative 
Record  Number  WV-n64).  The  U.S. 
Fish  and  Wildlife  Service  (USFWS) 
responded  (Administrative  Record 
Number  WV-1161).  but  did  not  provide 
anv  comments  concerning  CSR  38-2- 
7.5. 

Environmental  Protection  Agency  (EPA I 

Pursuant  to  30  CFR  732.17(h}(ll)(i) 
and  (ii).  OSM  is  required  to  solicit 
comments  and  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under 
the  authority  of  the  Clean  Water  Act  (33 
use.  1251  ef  seq.)  or  the  Clean  Air  Act 
(42  use.  7401  et  seq.).  By  letter  dated 
April  10.  2000.  we  requested  comments 
and  concurrence  from  EPA 
(Administrative  Record  No.  WV-1151) 
on  the  State's  proposed  amendment  of 
March  14,  2000  (Administrative  Record 
Number  WV-1147)  and  March  28.  2000 
(Administrative  Record  Number  WV- 
1148).  and  electronic  mail  dated  April  6, 
2000  (Administrative  Record  Number 
WV-1149). 

By  letter  dated  [une  21.  2000 
(Administrative  Record  Number  WV— 
1 166).  the  EPA  responded  and  stated 
that  it  has  reviewed  the  proposed 
revisions  and  has  determined  that  they 
comply  with  the  Clean  Water  Act.  The 
EPA  further  stated  that  its  review 
indicates  that  the  proposed  revisions  do 
not  appear  to  relate  to  air  emissions  or 
other  issues  which  EPA  would  regulate 
under  the  Clean  Air  Act.  Therefore,  the 
EPA  concurred  with  the  proposed 
revisions. 

In  addition,  the  EPA  provided 
comments  and  recommendations  on 
several  concerns  regarding  potential 
water  quality  impacts.  EPA  also  noted 
that  the  State  indicated  that  the  new 
rules  are  intended  to  comply  with  the 
Consent  Decree  between  WVDEP  and 
the  Plaintiff  in  Civil  Action  No.  2:98- 
0636.  The  EPA  stated  that  it  is  not  a 
party  to  that  Consent  Decree. 
.Accordingly,  the  EPA  stated,  its 
comments  are  not  intended  and  should 
not  be  construed  as  a  determination  by 
EPA  as  to  whether  any  particular 
provision  does  or  does  not  comply  with 
the  referenced  Consent  Decree. 

EPA  submitted  several  comments, 
including  comments  on  the  standards 
applicable  to  AOC  variance  operations 
with  a  postmining  land  use  of 
commercial  forestry  and  forestry  at  CSR 


38-2-7.4,  and  postmining  land  use  of 
homestead  at  CSR  38-2-7.5.  We 
addressed  EPA's  comments  which 
concern  the  postmining  land  use  of 
commercial  forestry  and  forestry  at  CSR 
38-2-7.4  in  a  previous  notice  in  the 
Federal  Register  (August  18.  2000:  65 
FR  50409,  50425-50427) 
(Administrative  Record  Number  WV- 
1174).  EPA's  comments  concerning  the 
homestead  postmining  land  use  at  CSR 
38-2-7.5.  are  addressed  below. 

1.  Applicable  State  and  Federal  laws/ 
regulations — The  EPA  stated  that  there 
are  a  number  of  Federal  and  State 
statutes  and  regulations  protective  of  air 
and/or  water  quality  which  may  apply 
to  homesteading  activities.  For  example, 
a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
may  be  required  for  the  discharge  of 
pollutants  in  storm  water  associated 
with  construction  activity  related  to  the 
homesteading  activities.  The  EPA 
recommended  that  the  regulations 
governing  each  postmining  land  use 
include  a  statement  that  activities 
performed  in  connection  with  the 
postmining  use  must  comply  with  all 
applicable  State  and  Federal  laws  and 
regulations. 

In  response,  we  agree  that  the  State 
regulations  governing  each  postmining 
land  use  could  be  improved  by 
including  a  statement  that  the 
provisions  must  comply  with  all 
applicable  State  and  Federal  laws  and 
regulations.  However,  there  is  nothing 
in  the  new  provisions  that  precludes  or 
prohibits  compliance  with  all  applicable 
State  and  Federal  laws  and  regulations. 
Therefore,  the  lack  of  such  a  statement 
in  the  State's  provisions  does  not  render 
the  new  provisions  less  effective  than 
the  Federal  regulations. 

2.  Erosion  and  sedimentation 
control — The  EPA  stated  that  it  has 
concerns  about  possible  excessive 
erosion  and  runoff  at  homestead  sites. 
CSR  38-2-7.5.J.6.B.  indicates  that  at 
homestead  sites,  regrading  and 
reseeding  may  take  place  only  on  those 
rills  and  gullies  which  are  unstable. 
While  it  is  understood,  the  EPA  stated, 
that  porous  soil  must  be  provided  for 
effective  tree  growth,  the  requirement  of 
uncompacted  backfills,  as  well  as 
unseeded  rills  and  gullies,  appear  to 
increase  the  potential  for  sediment 
runoff  and  resulting  stream  degradation 
during  storm  periods.  The  EPA 
recommended  consideration  of  options 
to  avoid  such  situations,  including 
limiting  uncompacted  areas  to  just  the 
areas  immediately  around  the  tree 
plantings,  maintaining  effective 
sedimentation  control  ponds  below 
these  areas,  and  providing  extensive 
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vegetative  cover  in  all  areas  except 
directly  adjacent  to  tree  plantings. 

In  response,  and  as  noted  above  in 
Finding  10.,  CSR  38-2-7.5.J.6.A., 
SMCRA  at  section  515(b)(10)(B)(i) 
provides  that  coal  mining  operations 
must  be  conducted  so  as  to  prevent,  to 
the  extent  possible  using  the  best 
technology  currently  available, 
additional  contributions  of  suspended 
solids  to  streamflow,  or  runoff  outside 
the  permit  area,  but  in  no  event  shall 
contributions  be  in  excess  of 
requirements  set  by  applicable  State  or 
Federal  law.  Therefore,  to  be  no  less 
stringent  than  SMCRA,  the  term 
"excessive  erosion"  may  not  be 
interpreted  to  allow  additional 
contributions  of  suspended  solids  to 
streamflow,  or  nmoff  outside  the  permit 
area  in  excess  of  requirements  set  by 
applicable  State  or  Federal  law.  Except 
for  the  phrase,  "excessive  erosion," 
there  is  nothing  in  new  CSR  38-2- 
7.5.J.6.A.  that  supersedes  or  negates  the 
approved  State  provisions  at  CSR  38-2- 
14.5.b.  concerning  effluent  limitations. 
It  appears  that  the  effluent  limitations  at 
CSR  38-2-14. 5.b.  would  continue  to 
apply.  However,  imder  the  proposed 
State  rule,  erosion  would  be  allowed  as 
long  as  it  was  not  excessive,  even 
though  that  erosion  would  be  allowed  to 
provide  sediment  to  streams. 
Subdivision  CSR  38-2-14.5.b..  like  30 
CFR  816.42,  provides  that  discharge 
from  areas  disturbed  by  surface  mining 
shall  not  violate  effluent  limitations  or 
cause  a  violation  of  applicable  water 
quality  standards. 

We  nave  determined  that  as  proposed, 
CSR  38-2-7.5.J.6.A.  is  less  effective  than 
the  Federal  requirements  at  30  CFR 
816.111  because  the  proposed  standard 
to  stabilize  the  soil  from  erosion  is 
modified  by  the  undefined  phrase, 
"excessive  erosion."  To  be  no  less 
effective  than  the  Federal  requirements, 
the  Director  can  only  be  allowed  to 
approve  ground  cover  vegetation  that  is 
sufficient  to  control  erosion  and  air 
pollution  attendant  to  erosion. 
Therefore,  we  are  not  approving  the 
word  "excessive"  in  the  phrase 
"excessive  erosion"  at  CSR  38-2-7. 5. j. 6. 
Furthermore,  we  are  requiring  the 
deletion  of  the  word  "excessive"  from 
the  proposed  State  rule  at  CSR  38-2- 
7.5.J.6.A.  to  ensure  compliance  with 
State  water  quality  requirements  at  CSR 
38-2-14.5.b. 

CSR  38-2-7. 5. J.6.B.  only  authorizes 
the  regrading  and  reseeding  of  rills  and 
gullies  that  are  unstable.  Normally,  the 
presence  of  unstable  rills  and  gullies 
indicates  that  excessive  erosion  has 
occurred.  The  Federal  regulations  at  30 
CFR  816.95(b)  require  the  regrading  of 
all  rills  and  gullies  that  disrupt  the 


approved  postmining  land  use  or  the 
establishment  of  vegetative  cover  or 
cause  or  contribute  to  a  violation  of 
water  quality  standards  for  the  receiving 
stream.  Therefore,  we  are  approving 
CSR  38-2-7. 5.J.6.B.  only  to  the  extent 
that  it  is  interpreted  to  require  the  repair 
of  all  rills  and  gullies  that  disrupt  the 
approved  postmining  land  use  or  the 
establishment  of  vegetative  cover  or 
cause  or  contribute  to  a  violation  of 
water  quality  standards  for  the  receiving 
stream.  In  addition,  we  are  requiring 
that  CSR  38-2-7.5.J.6.B.  be  hirther 
amended  to  require  the  repair  of  all  rills 
and  gullies  that  disrupt  the  approved 
postmining  land  use  or  the 
establishment  of  vegetative  cover  or 
cause  or  contribute  to  a  violation  of 
water  quality  standards  for  the  receiving 
stream. 

3.  Wastewater  and  sewage  disposal 
plans — The  EPA  stated  that  section  38- 
2-7.5.1.2. A.  states  that  wastewater/ 
sewage  disposal  plans  for  homestead 
sites  must  be  approved  by  the  West 
Virginia  Biueau  of  Public  Health  or  the 
public  health  authority  of  the  county, 
and  that  the  wastewater/ sewage  systems 
must  meet  local  health  department 
standards.  In  addition,  the  EPA  stated, 
discharges  from  any  wastewater/sewage 
system  must  also  meet  Federal 
requirements  under  the  Clean  Water 
Act,  specifically  the  NPDES  permit 
requirements  which  are  implemented  by 
the  Office  of  Water  Resources,  WVDEP.' 
The  EPA  recommended,  so  there  would 
be  no  misunderstanding,  that  either  a 
statement  to  this  effect  be  included  in 
section  38-2-7. 5. i. 2. A.,  or  a  statement 
be  included  which  indicates  that 
disposal  systems  shall  be  consistent 
with  all  State  and  Federal  regulations. 
In  response,  and  as  we  stated  above  at 
Finding  9,  we  are  approving  the 
provisions  to  the  extent  that  the 
applicable  NPDES  permitting 
requirements  will  be  complied  with. 

4.  Individual  septic  tanJcs — The  EPA 
stated  that  section  38-2-7. 5. i. 2. B. 
indicates  that  septic  tank  systems  may 
be  proposed  for  use  at  homestead  sites. 
Since  homestead  sites  are  planned  to  be 
constructed  on  somewhat  porous 
backfilled  areas,  the  EPA  stated,  there 
may  be  a  higher  potential  for  leachate  to 
pass  relatively  unabsorbed  through  the 
fills  to  streams,  presenting  possible  high 
fecal  coliform  levels  and  associated 
health  risks.  The  EPA  urged  close 
review  of  this  potential  when 
considering  any  proposals  for  septic 
tank  systems  at  homestead  sites.  In 
response,  and  as  we  stated  above  at 
Finding  9.  we  agree  with  EPA's 
recommendation. 

5.  Water  supply — The  EPA  stated  that 
section  38-2-7. 5. i.3.A.  indicates  that 


the  water  supply  for  a  homestead  site 
may  be  provided  by  either  connecting  to 
an  existing  public  supply,  constructing 
individual  wells,  or  constructing  a  small 
reser\'oir  to  ser\'e  the  community. 
Section  7.5.i.3.H.  further  states  that 
potable  water  supply  sources  shall  meet 
Federal  Primary  Drinking  Water 
Maximum  Contaminant  level  standards 
in  40  CFR  141.  Subpart  B.  The  EPA 
stated  that  community  water  systems  as 
defined  by  40  CFR  141  (those  serving  25 
or  more  people  or  which  have  15  or 
more  ser\'ice  connections)  also  must 
comply  with  all  subparts  of  40  CFR  141 . 
A.  through  J.  The  EPA  recommended 
that  another  sentence  be  added  to 
section  38-2-7. 5. i. 3. H.  which  indicates 
that  community  water  systems  must 
comply  with  40  CFR  141  in  its  entirety. 
As  discussed  above  at  Finding  9.  we  are 
approving  this  provision  to  the  extent 
that  the  provisions  of  40  CFR  141.  A. 
through  J.  apply  to  community  water 
systems  as  defined  by  40  CFR  141  (those 
serving  25  or  more  people  or  which 
have  15  or  more  service  connections). 

6.  Storm  water/surface  drainage  from 
homestead  sites — The  EPA  stated  that 
section  38-2-7.5.1.7.  requires  that  a 
detailed  storm  water  and  surface  water 
drainage  plan  for  homestead  sites  be 
certified  by  a  registered  engineer.  The 
EPA  stated  that  storm  water  discharges 
resulting  from  construction  of  the 
homestead  sites  and  supporting  streets, 
depending  on  the  acreage  disturbed, 
may  be  subject  to  Federal  NPDES  storm 
water  regulations  in  40  CFR  122.26.  The 
EPA  recommended  that  either  a 
statement  to  this  effect  be  included  in 
section  7.5.i.7..  or  a  statement  be 
included  which  indicates  that  storm 
water  discharges  shall  be  consistent 
with  all  State  and  Federal  regulations. 
The  EPA  also  recommended  that  the  site 
developers  contact  the  Office  of  Water 
Resources.  W\T)EP.  regarding  the 
applicability  of  storm  water  regulations 
for  specific  sites.  In  response,  and  as 
stated  above  at  Finding  9,  for  the  sake 
of  clarity,  we  are  approving  CSR  38-2- 
7.5.i.7.A.  to  the  extent  that  applicable 
NPDES  storm  water  requirements  would 
be  complied  with. 

Public  Comments 

We  solicited  public  comments  on  the 
amendment.  One  person  responded 
with  comments  (Administrative  Record 
Number  WV-1 163). 

The  commenter  stated  that  the  new 
homestead  rules  go  far  beyond  what  is 
in  SMCRA.  It  seems  to  be  true,  the 
commenter  stated,  that  the  details 
would  allow  the  WVDEP  to  make  the 
necessary  findings  for  higher/better 
postmining  land  use  on  AOC  variance 
areas.  We  agree  with  this  comment. 
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The  commenter  stated  that  the 
W\T)EP  will  need  extra  staff  to  enforce 
these  requirements.  In  addition,  the 
commenter  stated,  OSM  must  decide  if 
it  would  provide  grant  funds  for  the 
additional  employees.  In  response,  we 
have  no  information  concerning  the 
likelihood  of  increased  permit 
applications  for  homestead  postmining 
land  use  for  mf)untaintop  removal 
mining  operations.  Therefore,  it  is 
premature  to  conclude  that  the  VVV'DEF 
would  need  additional  staff  to  process 
such  applications.  In  our  oversight  of 
the  West  Virginia  program,  we  will 
monitor  the  number  and  processing  of 
such  permit  applications,  and  if 
necessarv.  we  will  meet  with  the  State 
to  discuss  anv  need  for  additional  staff 

The  commenter  stated  that  CSR  38-2- 
7  5.b.  14.  concerning  the  transfer  of  title, 
would  require  the  landowner  to  transfer 
title  to  the  Attorney  General.  Clearly, 
the  commenter  stated,  this  requires 
compensation.  This  point  should  be 
clarified,  the  commenter  stated.  In 
addition,  the  purchasing  of  land  for 
homesteading  goes  beyond  the  bounds 
of  SMCFLA,  the  commenter  stated,  and 
therefore,  OSM  could  not  provide 
matching  Federal  grant  funds.  In 
response,  we  agree  with  the  commenter 
that  the  rules  do  not  clearly  state 
whether  or  not  the  landowner  of  record 
will  be  compensated  for  the  land,  and 
by  whom.  It  is  our  understanding  that 
the  landowner  will  not  be  compensated 
for  the  land.  The  fact  that  the  operator 
will  not  be  required  to  return  the  site  to 
AOC  may  be  sufficient  compensation 
under  the  proposed  rule  It  is  believed 
that  by  donating  the  land  for 
homesteading,  the  higher  or  better 
public  use  requirements  of  SMCR.'X  will 
be  better  satisfied  Even  though  some 
may  argue  that  this  provision  goes 
beyond  the  boundaries  of  SMCR.\,  it  is 
not  inconsistent  with  the  provisions  of 
SMCR.-\.  Therefore,  it  can  be  approved. 
Finally,  we  agree  with  the  commenter 
that  Federal  funds  cannot  be  used  to 
purchase  homestead  properties. 

The  commenter  stated  that  the  new 
rules  regarding  homesteading  appear 
not  to  be  supported  by  statutorv 
authority.  In  response,  we  disagree  with 
this  comment.  The  W.Va.  Code  section 
22-3-13(c)(3]  authorizes  residential 
land  uses  for  AOC  variances  for 
mountaintop  removal  mining 
operations.  Homesteading  is  primarily  a 
residential  use,  and  is,  therefore, 
approvable  for  mountaintop  removal 
mining  operations.  Furthermore.  CSR 
38-2-7. 5. a.  provides  that  the  remainder 
of  the  permit  area  (that  part  of  the 
permit  area  that  will  not  be  Homestead 
use)  shall  support  an  alternate  AOC 
variance  use.  This  means  that  such  areas 


shall  support  postmining  uses 
approvable  under  the  W.Va.  Code 

.•section  22-3-1  3((:)(3). 

V.  Director's  Decision 

Based  on  the  findings  above,  and 
except  as  noted  below,  we  are  approving 
the  use  of  Homestead  as  a  postmining 
land  use  as  provided  at  CSR  38-2-7.5. 
to  the  extent  that  it  supplements  or  is 
more  stringent  than  existing  State 
reciuirements,  but  is  not  inconsistent 
with  any  existing  Federal  program 
requirements. 

We  are  requiring  that  CSR  38-2- 
7.5.b.3.  be  amended  to  clarif\'  that 
parcels  retained  bv  the  landowner  for 
commercial  development  and 
incorporated  within  the  Homestead  area 
must  be  developed  for  commercial  uses 
as  provided  bv  subdivision  CSR  38-2- 
7.5.g.5. 

CSR  38-2-7. 5. e.  is  approved  to  the 
extent  that  its  provisions  supplement, 
but  do  not  supersede,  the  approved 
State  provisions  concerning  maps  and 
cress  sections,  and  operations  plans  at 
CSR  38-2-3.4.  3.5,  and  3.6. 

CSR  38-2-7. 5. f.  is  approved  to  the 
extent  that  compliance  with  W.Va.  Code 
section  22-3-13(c)(3)  is  also  required. 

CSR  38-2-7. 5. g.  is  approved  to  the 
extent  that  compliance  with  the  State's 
approved  postmining  land  use 
requirements  at  CSR  38-2-7.  is  also 
required. 

CSR  38-2-7. 5. h,  is  approved  to  the 
extent  that  subdivision  7.5.h.2.B.  means 
that  consolidation  of  the  uppermost  20 
feet  of  spoil  for  Building  Pads  must  be 
maximized. 

CSR  38-2-7  5. i.l.B.  is  approved  to  the 
extent  that  the  word  "conditionally" 
means  that  the  (lounty  or  State  road 
authorities  will  accept  responsibility  for 
maintaining  the  all-weather  and  main 
roads  after  mining  and  reclamation  is 
complete,  and  the  road(s)  is  built. 

We  are  requiring  that  CSR  38-2- 
7. 5. i.l.B.  be  amended,  or  the  West 
Virginia  program  otherwise  be 
amended,  to  clarify-  that  roads  which 
meet  the  definition  of  road  at  CSR  38- 
2-2  59  and  38-2^.1  and  that  are  to  be 
retained  as  part  of  the  postmining  land 
use  must  be  designed  and  constructed  to 
meet  the  primarv  road  requirements  of 
CSR  38-2-4. 

CSR  38-2-7  5. i. 3. H.  is  approved  to 
the  extent  that  the  provisions  of  40  CFR 
141,  A.  through  ].  apply  to  community 
water  systems  as  defined  by  40  CFR  141 
(those  serving  25  or  more  people  or 
which  have  15  or  more  service 
connecti(jns). 

CSR  38-2-7. 5. i.3.Q.  is  approved  only 
to  the  extent  that  all  permanent 
impoundments  approved  for  Homestead 
postmining  land  use  must  comply  with 


CSR  38-2-3.6.b.l.  and  38-2-5.5 
concerning  permanent  impoundments. 
In  addition,  we  are  requiring  that  ■the 
West  Virginia  program  be  amended  to 
require  that  all  permanent 
impoundments  approved  for  Homestead 
postmining  land  use  must  comply  with 
CSR  38-2-3. e.b.l.  and  38-2-5,5  ' 
concerning  permanent  impoundments. 

CSR  38-2-7.5.1. 7. A.  is  approved  to 
the  to  the  extent  that  the  applicable 
NPDES  storm  water  requirements  would 
be  complied  with. 

CSR  38-2-7. 5. i. 10.  is  approved  to  the 
extent  that  the  permit  requirements  at 
CSR  38-2-3. 5. d.  continue  to  apply.  In 
addition,  we  are  requiring  that  CSR  38- 
2-7. 5. i. 10.  be  amended  to  require 
compliance  with  the  permit 
requirements  at  CSR  38-2-3. 5. d. 

CSR  38-2-7. 5. j. 2. C.  is  approved  to  the 
extent  that  all  ponds  and 
impoundments  created  during  mining 
and  which  will  be  left  in  place 
following  mining  must  comply  with  the 
State  permanent  impoundment  rules  at 
CSR  38-2-5.5. 

CSR  38-2-7. 5. j. 2. E.  is  approved  to  the 
extent  that  the  landscape  criteria  at  CSR 
38-2-7. 5. j. 2.  do  not  apply  to  any  fills. 

We  are  requiring  that  CSR  38-2- 
7.5.J.3.A.  be  amended  to  add  an  "E" 
horizon. 

At  CSR  38-2-7. 5. J.3.B..  the  phrase, 
"except  for  those  areas  with  a  slope  of 
at  least  50%"  is  not  approved,  and  the 
phrase,  "and  other  areas  from  which  the 
applicant  affirmatively  demonstrates 
and  the  Director  of  the  WVDEP  finds 
that  soil  cannot  reasonably  be 
recovered"  is  not  approved.  In  addition, 
we  are  requiring  the  State  to  delete  these 
phrases  from  its  regulations  at  CSR  38- 
2-7.5.J.3.B. 

CSR  38-2-7. 5. j. 3. E.  must  be  amended 
to  provide  that  the  soil  substitute 
material  must  be  equally  suitable  for 
sustaining  vegetation  as  the  existing 
topsoil  and  the  resulting  medium  is  the 
best  available  in  the  permit  area  to 
support  vegetation. 

CSR  38-2-7. 5. j. 4.  is  approved  to  the 
extent  that  these  provisions  do  not 
supersede  the  State's  general  backfilling 
and  grading  requirements  at  CSR  38-2- 
14. 15. a.  which  are  no  less  effective  than 
the  Federal  requirements  at  30  CFR 
816.102(a). 

At  CSR  38-2-7. 5.j. 6. A.,  the  word 
"excessive  "  in  the  phrase  "excessive 
erosion  "  is  not  approved.  We  are 
requiring  the  word  "excessive"  be 
deleted  from  CSR  38-2^7. 5. j. 6. A. 

CSR  38-2-7. 5. j. 6. B.  is  approved  to  the 
extent  that  it  is  interpreted  to  require 
the  repair  of  all  rills  and  gullies  that 
disrupt  the  approved  postmining  land 
use  or  the  establishment  of  vegetative 
cover  or  cause  or  contribute  to  a 
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violation  of  water  quality  standards  for 
the  receiving  stream.  We  are  requiring 
that  CSR  38-2-7.5.J.6.B.  be  amended  to 
require  the  repair  of  all  rills  and  gullies 
that  disrupt  the  approved  postmining 
land  use  or  the  establishment  of 
vegetative  cover  or  cause  or  contribute 
to  a  violation  of  water  quality  standards 
for  the  receiving  stream. 

CSR  38-2-7. 5. j. 7.  is  approved  to  the 
extent  that  the  proposed  State  standards 
are  in  addition  to  tixe  excess  spoil 
disposal  requirements  at  W.Va.  Code 
22-3-13(b)(22)  and  CSR  38-2-14.14  and 
apply  to  all  fills,  including  valley  fills. 

CSR  38-2-7. 5. k.  is  approved  to  the 
extent  that  any  as-built  or  post 
reclamation  maps  that  depict 
reclamation  which  varies  from  that 
approved  by  the  Director  in  the  permit 
application  shall  be  submitted  to  and 
approved  by  the  Director  under  CSR  38- 
2-3.28.C. 

CSR  38-2-7. 5. o.  is  approved  to  the 
extent  that  it  supplements  but  does  not 
supersede  the  State  provisions  at  CSR 
38-2-12.2. 

At  CSR  38-2-7.5.0.2.,  the  new 
planting  arrangements  and  stocking 
standards  are  not  approved.  We  are 
requiring  the  WVDEP  to  consult  with 
and  obtain  the  approval  of  the  West 
Virginia  Division  of  Forestry  and  the 
Wildlife  Resources  Section  of  the 
Division  of  Natural  Resources  on  the 
new  planting  arrangements  and  stocking 
standards  at  CSR  38-2-7.5.0.2. 

We  are  requiring  that  CSR  38-2- 
7.5.O.2.  be  amended  to,  or  the  West 
Virginia  program  otherwise  be 
amended,  to  identify  the  applicable 
revegetation  success  standards  for  each 
phase  of  bond  release  on  Commercial 
Parcels,  Village  Parcels,  Rural  Parcels, 
Civic  Parcels  and  Common  Lands.  In  the 
meantime,  no  bond  release  for 
Commercial  Parcels,  Village  Parcels, 
Rural  Parcels,  Civic  Parcels  or  Common 
Lands  can  be  approved  until  a 
revegetation  standard  is  approved. 

At  CSR  38-2-7. 5.0. 2.,  the  words  "rock 
cover"  are  not  approved.  We  are 
requiring  that  the  words  "rock  cover"  be 
deleted  from  CSR  38-2-7.5.0.2. 

Finally,  we  are  requiring  that:  (1)  CSR 
38-2-7. 5.a.  be  amended  to  clarify 
whether  or  not  the  calculated  acreage  of 
the  Commercial  Parcel(s)  is  to  be 
summed  with  the  total  Homestead 
acreage  for  the  purpose  of  calculating 
the  acreage  of  other  various  components 
of  the  Homestead  Area  (such  as 
Common  Lands,  Village  Parcels, 
Conservation  Easement,  etc.);  and  (2) 
CSR  38-2-7.5.1.4  be  amended  to  clarify 
whether  or  not  the  acreage  for  Public 
Nursery  is  to  be  calculated  based  on  the 
amount  of  acreage  available  for  the 


Village  Homestead,  the  Civil  Parcel,  or 
the  entire  Homestead  Area. 

This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regulation. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  federal  and  state 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
eind  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  state  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  state,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.17(h)(10),  decisions  on  proposed 
state  regulatory  programs  and  program 
amendments  submitted  by  the  states 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 


federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  state  regulatory  program 
provision  does  not  constitute  a  major 
federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4. A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  state  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  state.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  federal  regulation. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners. 
individual  industries,  federal,  state,  or 
local  goverimient  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  state  submittal  which  is  the 
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subject  of  this  rule  is  based  upon 
counterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulation  was  not  considered  a  major 
rule 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  anv  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
raining.  Underground  mining. 

Dated:  Derember  7.  2000. 

Allen  D.  Klein. 

Rt'^ionol  Director.  Appalachian  Regional 
Coordinating  Center 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 


Regulations  is  amended  as  set  forth 
below. 

PART  948— WEST  VIRGINIA 

1   The  authority  citation  for  Part  948 
continues  to  read  as  follows: 

Authority:  30  I  ..S.C.  1201  et  ■^eq. 

2.  Section  948.12  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§  948.1 2    State  statutory,  regulatory,  and 
proposed  program  amendment  provisions 
not  approved. 

***** 

(c)  We  are  not  approving  the 
following  provisions  of  the  proposed 
program  amendment  that  West  Virginia 
submitted  on  March  14.  2000.  March  28. 
2000.  and  April  6.  2000: 

(1)  At  CSR  38-2-7. 5. j. 3. B..  the  phrase, 
"except  for  those  areas  with  a  slope  of 
at  least  50%"  is  not  approved,  and  the 


phrase,  "and  other  areas  from  which  the 
applicant  affirmatively  demonstrates 
and  the  Director  of  the  WVDEP  finds 
that  soil  cannot  reasonably  be 
recovered"  is  not  approved. 

(2)  At  CSR  38-2-7. 5. J.6.A..  the  word 
"excessive"  in  the  phrase  "excessive 
erosion"  is  not  approved. 

(3)  At  CSR  38-2-7.5.0.2..  the  new 
planting  arrangements  and  stocking 
standards  are  not  approved. 

(4)  At  CSR  38-2-7.5.0.2..  the  words 
"rock  cover"  are  not  approved. 
***** 

3.  Section  948.15  is  amended  by 
adding  a  new  entry  to  the  table  in 
chronological  order  by  "Date  of 
publication  of  final  rule"  to  read  as 
follows: 

§  948.1  S    Approval  of  West  Virginia 
regulatory  program  amendments. 


Onginal  amendment  submission 
date 


Date  of  publication  of  final  aile 


Citation/description  of  approved  provisions 


March  14.  2000.  March  28.  2000, 
and  Apnl  6.  2000 


12/21/00  CSR  38-2-7.5. (qualified  approval).  7.5.a..  b.,  c.  d..  e.  (qualified  ap- 
proval), f.  (qualified  approval),  g  :uallfled  approval),  h.  (h.2.B.  is  a 
qualified  approval),  i  (i  1  B.,  i.3  ■  .  i.3.Q.  and  i.7.A..  and  i.10.  are 
qualified  approvals).  |.  (]  2.C.  and  j.2.E.  are  qualified  approvals; 
I  3.B  partial  approval;  |.4.  qualified  approval.  j.6.A.  partial  approval. 
|.6.B  qualified  approval,  j.7.  qualified  approval),  k.  (qualified  ap- 
proval). I.,  m..  n  ,  o.  (qualified  approval;  0.2.  Is  a  partial  approval). 


4.  Section  948.16  is  amended  by 
adding  paragraphs  (fffff)  through  (rrrrrj 
to  read  as  follows: 

§948.16    Required  regulatory  program 
amendments. 

***** 

(fffff)  By  February-  20.  2001,  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  amend 
CSR  38-2-7. 5. b. 3..  or  otherwise  amend 
the  West  Virginia  program  to  clarify  that 
parcels  retained  by  the  landowner  for 
commercial  development  and 
incorporated  within  the  Homestead  area 
must  be  developed  for  commercial  uses 
as  provided  by  subdivisi(3n  CSR  38-2- 
7  5.g.5 

(ggggg)  By  February  20.  2001.  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  amend 
CSR  38-2-7.5. i.l.B..  or  to  otherwise 
amend  the  West  Virginia  program,  to 
clarify  that  roads  which  meet  the 
definition  of  road  at  CSR  38-2-2  59  and 
38— 2-4  1  and  that  are  to  be  retained  as 
part  of  the  postmining  land  use  must  be 


designed  and  constructed  to  meet  the 
primary  road  requirements  of  CSR  38— 
2-4. 

(hhhhh)  By  February  20.  2001.  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  amend 
CSR  38-2-7. 5. i. 3. Q..  or  otherwise 
amend  the  West  Virginia  program,  to 
require  that  all  permanent 
impoundments  approved  for  Homestead 
postmining  land  use  must  comply  with 
CSR  38-2-3.tJ  b.l.  and  38-2-5.5  ' 
concerning  permanent  impoundments. 

(iiiii)  By  February  20.  2001.  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  amend 
CSR  38-2-7.5  i. 10..  or  otherwise  amend 
the  West  Virginia  program,  to  require 
compliance  with  the  permit 
requirements  at  ('.SR  38— 2-3.5. d. 

(jjjij)  By  February-  20.  2001.  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
aiiieiidnient  to  be  proposed,  together 
with  a  timetable  for  adoption  to  amend 
CSR  3H-2-7.5.).3.A.  by  adding  an  "E" 
horizon. 


(kkkkk)  By  February  20.  2001,  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  amend 
CSR  38-2-7. S.j. 3. B.  to  delete  the  phrase, 
"except  for  those  areas  with  a  slope  of 
at  least  50%."  and  to  delete  the  phrase, 
"and  other  areas  from  which  the 
applicant  affirmatively  demonstrates 
and  the  Director  of  the  WVDEP  finds 
that  soil  cannot  reasonably  be 
recovered." 

(Hill)  By  Februay  20.  2001,  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  amend 
CSR  38-2-7. 5. j. 3. E..  or  otherwise  amend 
the  West  Virginia  program,  to  provide 
that  the  soil  substitute  material  must  be 
equally  suitable  for  sustaining 
vegetation  as  the  existing  topsoil  and 
the  resulting  medium  is  the  best 
available  in  the  permit  area  to  support 
vegetation. 

(mmmmm)  By  Februay  20.  2001.  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  delete 


the  word  "excessive"  from  CSR  38-2- 
7.5.J.6.A. 

(nnnnn)  By  February  20,  2001,  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  amend 
CSR  38-2-7. 5.). 6. B.,  or  otherwise  amend 
the  West  Virginia  program,  to  require 
the  repair  of  all  rills  and  gullies  that 
disrupt  the  approved  postmining  land 
use  or  the  establishment  of  vegetative 
cover  or  cause  or  contribute  to  a 
violation  of  water  quality  standards  for 
the  receiving  stream. 

(ooooo)  By  February  20,  2001,  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  consult 
with  and  obtain  the  approval  of  the 
West  Virginia  Division  of  Forestry  and 
the  Wildlife  Resources  Section  of  the 
Division  of  Nattiral  Resources  on  the 
new  stocking  standards  and  planting 
arrangements  at  CSR  38-2-7.5.0.2. 

(ppppp)  By  February  20.  2001,  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  amend 
CSR  38-2-7.5.0.2.,  or  otherwise  amend 
the  West  Virginia  program,  to  identify 
the  applicable  revegetation  success 
standards  for  each  phase  of  bond  release 
on  Commercial  Parcels,  Village  Parcels, 
Rural  Parcels,  Civic  Parcels  and 
Conunon  Lands.  In  the  meantime,  no 
bond  release  for  Commercial  Pa/cels, 
Village  Parcels,  Rural  Parcels,  Civic 
Parcels  or  Common  Lands  can  be 
approved  until  a  revegetation  standard 
is  approved. 

(qqqqq)  By  February  20,  2001,  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  delete 
the  words  "rock  cover"  from  CSR  38-2- 
7.5.O.2. 

(rrrrr)  By  February  20,  2001,  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  to  amend: 
(1)  CSR  38-2-7.5.a.  to  clarify  whether  or 
not  the  calculated  acreage  of  the 
Commercial  Parcel(s)  is  to  be  summed 
with  the  total  Homestead  acreage  for  the 
purpose  of  calculating  the  acreage  of 
other  various  components  of  the 
Homestead  Area  (such  as  Common 
Lands.  Village  Parcels,  Conservation 
Easement,  etc.);  and  (2)  CSR  38-2- 
7.5.1.4  to  clarify  whether  or  not  the 
acreage  for  Public  Nursery  is  to  be 
calculated  based  on  the  amount  of 
acreage  available  for  the  Village 


Homestead,  the  Civil  Parcel,  or  the 
entire  Homestead  Area. 

[FR  Doc.  00- .32428  Filed  12-20-00;  8:45  am] 
BILUNG  CODE  4310-05-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  2900-AJ90 

Miscellaneous  Montgomery  Gl  Bill 
Eligibility  and  Entitlement  Issues; 
Correction 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule;  technical  corrections. 

SUMMARY:  In  a  document  published  in 
the  Federal  Register  on  November  9. 
2000  (65  FR  67265),  we  amended  the 
regulations  concerning  eligibility  for 
and  entitlement  to  educational 
assistance  under  the  Montgomery  GI 
Bill— Active  Duty  (MGIB).  This 
document  makes  technical  corrections 
to  eliminate  duplicate  numbering  of 
paragraphs  and  to  correct  typographical 
errors. 

DATES:  Effective  Date:  This  final  rule  is 
effective  December  21,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  G.  Susling.  Jr..  Assistant 
Director  for  Policy  and  Program 
Development  (225).  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  (202)  273-7187. 

SUPPLEMENTARY  INFORMATION:  This 
document  merely  makes  technical 
corrections.  Accordingly,  there  is  a  basis 
for  dispensing  with  prior  notice-and- 
comment  and  a  delayed  effective  date 
under  5  U.S.C.  552  and  553. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  final  rule  is  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims.  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department.  Education.  Employment. 
Grant  programs-education.  Grant 
programs-veterans.  Health  care.  Loan 
programs-education.  Loan  programs- 
veterans,  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements. •Schools.  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 


Approved:  December  15.  2000. 
Thomas  O.  Gessel. 

Director.  Office  of  Regulntions  S^anoiifmeiit. 

In  rule  FR  Doc.  00-28702  published 
on  November  9,  2000  (65  FR  67265). 
make  the  following  corrections: 

§21.7042    [Corrected] 

1.  On  page  67266.  in  the  second 
column,  correct  amendaton.'  instruction 
3.E.  concerning  §  21.7042  by  removing 
"(10)"  and  adding,  in  its  place,  "(11)" 
and  by  removing  "(9)"  and  adding,  in  its 
place.  "(10)". 

2.  On  the  same  page,  in  the  same 
column,  in  §  21.7042.  in  the 
introductory  text  of  paragraph  (b)(2)  and 
in  the  paragraph  number  of  the 
paragraph  added  by  amendator\' 
instruction  3.E..  remove  "(10)"  and  add. 
in  its  place.  "(11)". 

§21.7044    [Corrected] 

3.  On  the  same  page,  in  the  third 
column,  correct  amendatory  instruction 
4.D.  concerning  §  21.7044  by  removing 
"paragraph  (d)"  and  adding,  in  its  place. 
"Paragraph  (d)"  and  by  removing 
"paragraph  (c)"  and  adding,  in  its  place. 
"Paragraph  (c)". 

[FR  Doc.  00-32599  Filed  12-20-00:  8:45  am) 

BILUNG  CODE  8320-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WY-001 -0006a;  FRL-6886-8] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  implementation 
Plan;  Wyoming;  Revisions  to  Air 
Pollution  Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  partially  approves 
and  partially  disapproves  revisions  to 
the  State  Implementation  Plan  (SIP) 
submitted  by  the  Governor  of  Wyoming 
on  May  21.  1999.  The  submittal 
incorporates  revisions  to  the  following 
sections  of  the  Wyoming  Air  Quality 
Standards  and  Regulations  (WAQSR): 
.Section  2  Definitions.  Section  4  Sulfur 
oxides.  Section  5  Sulfuric  acid  mist. 
Section  8  Ozone.  Section  9  Volatile 
organic  compounds.  Section  10 
Nitrogen  oxides,  Section  14  Control  of 
particulate  emissions,  and  Section  21 
Permit  requirements  for  construction, 
modification  and  operation.  We 
partially  approve  these  SIP  revisions 
because  they  are  consistent  with  Federal 
requirements.  We  are  also  partially 
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disapproving  the  provisions  of  the  State 
submittal  that  allow  the  Administrator 
of  the  Wyoming  Air  Quality  Division 
(WAQD)  to  approve  alternative  test 
methods  to  those  required  in  the  SIP.  (in 
sections  2.  4,  5.  10,  and  14  of  the 
WAQSR)  because  such  provisions  are 
inconsistent  with  section  nO(i)  of  the 
Clean  Air  Act  (Act)  and  the  requirement 
that  SIP  provisions  can  only  be 
modified  through  revisions  to  the  SIP 
and  must  be  approved  by  EPA.  We  are 
taking  this  action  under  section  110  of 
the  Act. 

DATES:  This  rule  is  effective  on  Februarv' 
20.  2001  without  further  notice,  unless 
we  receive  adverse  comment  by  January 
22.  2001   If  we  receive  adverse 
comments,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  You  should  mail  your 
written  comments  to  Richard  R.  Long. 
Director,  Air  and  Radiation  Program. 
Mailcode  8P-AR,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street.  Suite  300,  Denver. 
Colorado,  80202.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air  and 
Radiation  Program,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  .300,  Denver, 
Colorado,  80202-2466  Copies  of  the 
Incorporation  by  Reference  material  are 
available  at  the  Air  and  Radiation 
Docket  (6102),  Environmental 
Protection  Agency,  401  M  Street.  SW. 
Washington,  DC  20460.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Air  Qualitv  Division,  Department  of 
Environmental  Quality,  122  West  25th 
Street.  Cheyenne,  Wyoming,  82002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kerri  Fiedler.  EPA  Region  VIII,  (303) 
312-6493 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
"we",  "our",  or  "us"  is  used,  we  mean 
EPA. 

Table  of  Contents 

i.  Summary  uf  EP.As  .'\clions 

II.  Evaluation  of  the  State's  Submittal 

A.  Section  2  Definitions 

B.  Section  4  Sulfur  oxides 

C.  Section  5  Sulfuric  acid  mist 

D.  Section  8  Ozone 

E.  Section  9  Volatile  organic  compounds 
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I.  Summary  of  EPA's  Actions 

We  are  partially  approving  and 
partially  disapproving  revisions  to  the 
SIP  submitted  by  the  Governor  of 
Wyoming  on  May  21,  1999.  Specifically, 
we  are  partially  approving  and  partially 
disapproving  the  following  sections  of 
the  WAQSR:  Section  2  Definitions, 
Section  4  Sulfur  oxides.  Section  5 
Sulfuric  acid  mist.  Section  8  Ozone, 
Section  9  Volatile  organic  compounds, 
Section  10  Nitrogen  oxides,  Section  14 
Control  of  particulate  emissions,  and 
Section  21  Permit  requirements  for 
construction,  modification  and 
operation.  Revisions  to  sections  2,4,5, 
and  14  represent  minor  changes  to 
correct  cross  references.  Revisions  to  the 
ozone  section  were  designed  to  comply 
with  revisions  to  the  national  8-hour 
primary  and  secondary  ambient  air 
quality  standards  for  ozone.  Section  9 
was  revised  to  remove  outdated 
regulations  and  clarify  requirements  for 
flaring  of  waste  gas.  Section  10  was 
changed  to  clarify  references  to 
combustion  equipment.  Permitting 
section  21  was  revised  to  reference 
additional  permitting  requirements  in 
the  hazardous  air  pollutant  regulations. 

We  are  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  todays  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  February  20,  2001 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
lanuary  22,  2001. 

If  we  receive  such  comments,  then  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
baseil  on  the  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
this  rule  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  Febniarv  20, 


2001,  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

11.  Evaluation  of  the  State's  Submittal 

Section  llO(k)  of  the  Act  addresses 
our  actions  on  submissions  of  SIP 
revisions.  The  Act  also  requires  States  to 
observe  certain  procedures  in 
developing  SIP  revisions.  Section 
1 10(a)(2)  of  the  Act  requires  that  each 
SIP  revision  be  adopted  after  reasonable 
notice  and  public  hearing.  We  have 
evaluated  the  State's  submission  and 
determined  that  the  necessary 
procedures  were  followed.  We  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
review  and  action  (see  section  110(k)(l) 
of  the  Act).  Our  completeness  criteria 
for  SIP  submittals  can  be  found  in  40 
CFR  part  51  appendix  V.  We  attempt  to 
determine  completeness  within  60  days 
of  receiving  a  submissions.  However, 
the  law  considers  a  submittal  complete 
if  we  do  not  determine  completeness 
within  six  months  after  we  receive  it. 
This  submission  became  complete  by 
operation  of  law  on  November  21,  1999 
in  accordance  with  section  110(k)(l)(B) 
of  the  Act.  ^ 

A.  Section  2  Definitions 

The  State  revised  the  definition  of 
"particulate  matter  emissions"  in 
section  2(a)(xxx)(B)  of  the  WAQSR.  This 
revision  is  a  minor  change  to  correct 
applicable  reference  methods.  This 
revision  is  partially  approved  and 
partially  disapproved,  however,  because 
the  provision  edlows  the  use  of  an 
equivalent  or  alternative  method  to  be 
approved  by  the  Administrator  of  the 
WAQD.  In  an  August  19,  1998  letter  to 
the  WAQD,  we  raised  concerns  about 
provisions  in  the  WAQSR  where  the 
WAQD  has  the  discretion  to  approve  the 
use  of  alternative  or  equivalent  test 
methods  in  place  of  those  required  in 
the  SIP.  Such  discretionary  authority  for 
the  State  to  change  test  methods  that  are 
included  in  the  SIP,  without  obtaining 
prior  EPA  approval  is  not  consistent 
with  section  110  of  the  Act.  These 
"director's  discretion"  provisions 
essentially  allow  for  a  variance  from  SIP 
requirements,  which  is  not  allowed 
under  section  llO(i)  of  the  Act.  In  our 
August  19,  1998  letter,  we  identified  the 
sections  in  the  WAQSR  which  contain 
these  director's  discretion  provisions, 
and  informed  the  State  that  the 
provisions  needed  to  be  revised  to 
require  EPA  approval  of  any  alternative 
or  equivalent  test  methods.  In  a 
September  9,  1998  letter  responding  to 
our  comments,  the  WAQD  committed  to 
address  our  concerns  through  revisions 
to  these  rules  in  the  near  future.  In  fact, 
the  State  recently  revised  section 


2(a)(xxx)(B)  of  the  WAQSR  to  read, 
"*   *  *  or  an  equivalent  or  alternative 
method  approved  by  the  EPA 
Administrator."  We  anticipate  that  the 
revision  will  be  submitted  as  a  SIP 
revision  in  the  near  future.  However, 
until  these  provisions  are  revised,  we 
believe  it  is  necessary  to  disapprove  the 
various  "director's  discretion" 
provisions,  to  ensure  that  any 
alternatives  to  the  test  methods  required 
in  the  SIP  are  approved  by  EPA. 

B.  Section  4  Sulfur  Oxides 

The  State  made  a  minor  revision  to 
section  4(h)  of  the  WAQSR  to  change  a 
reference  for  the  method  to  measure 
sulfur  oxide  emissions.  As  discussed 
above,  this  revision  also  is  partially 
approved  and  partially  disapproved. 
This  provision  allows  the  Administrator 
of  the  WAQD  to  approve  the  use  of  an 
equivalent  test  method.  For  the  reasons 
discussed  in  section  U.B  above,  we  are 
disapproving  the  director's  discretion 
provision  in  section  4(h)  of  the  WAQSR, 
because  it  is  inconsistent  with  section 
110(i)oftheAct. 

C.  Section  5  Sulfuric  Acid  Mist 

The  State  made  a  minor  revision  to 
section  5  of  the  WAQSR  to  change  the 
reference  for  the  method  to  measure 
sulfuric  acid  mist.  This  revision  is  also 
partially  approved  and  partially 
disapproved.  This  provision  allows  the 
Administrator  of  the  WAQD  to  approve 
the  use  of  an  equivalent  method.  This 
provision  for  director's  discretion  has 
since  been  revised  to  require  EPA 
approval  of  alternative  test  methods, 
and  the  new  revision  became  effective  at 
the  State  level  on  October  29,  1999. 
However,  this  revision  has  not  yet  been 
submitted  to  us  for  approval  into  the 
SIP.  For  the  reasons  discussed  in  section 
II. B  above,  we  are  partially  disapproving 
the  director's  discretion  provision  in 
section  5,  because  it  is  inconsistent  with 
section  llO(i)  of  the  Act. 

D.  Section  8  Ozone 

The  State  revised  section  8  of  the 
WAQSR  by  adding  the  8-hour  primary 
and  secondary  ozone  National  Ambient 
Air  Quality  Standards  (NAAQS).  We  are 
approving  this  revision  as  it  is 
consistent  with  the  Federal  8-hour 
ozone  NAAQS,  as  promulgated  in  the 
Federal  Register  on  July  18,  1997  (see 
62  FR  38856),  and  also  addresses  the 
requirements  of  40  CFR  part  50 
(Appendices  D  and  I)  and  40  CFR  part 
53. 

On  July  18,  1997,  EPA  promulgated 
the  new  8-hour  ozone  NAAQS  (see  62 
FR  38856),  With  the  promulgation  of  the 
new  8-hour  standard,  and  under  a 
Presidential  directive  dated  July  16, 


1997,  EPA  also  set  into  motion  the 
process  to  revoke  the  1-hour  standard 
for  areas  in  the  nation  that  were 
attaining  that  standard.  The  1-hour 
ozone  standard  was  revoked  for 
Wyoming  on  June  5,  1998  (see  63  FR 
31014).  A  May  14,  1999  ruling  by  the  U. 
S.  Court  of  Appeals  for  the  D.C.  Circuit, 
however  undermined  the  basis  for 
EPA's  Jime  5,  1998  revocation  of  the  1- 
hour  ozone  standard.  As  the  D,C.  Circuit 
Court  ruled  that  EPA  could  not  enforce 
the  new  B-hovu-  standard,  and  it  may  be 
some  time  before  the  Agency's  appeal  to 
the  Supreme  Court  is  decided,  EPA 
rescinded  its  findings  that  the  1 -horn- 
standard  ho  longer  applied  in  certain 
areas  and  reinstated  the  1-hour  ozone 
standard  for  all  areas  of  the  nation  on 
July  20,  2000  (see  65  FR  45182).  The 
effective  date  of  the  July  20,  2000 
reinstatement  for  Wyoming  is  October 
18,  2000. 

E.  Section  9  Volatile  Organic 
Compounds 

The  State  revised  section  9  of  the 
WAQSR  to  delete  a  provision  regulating 
hydrocarbon  emissions,  because  the 
State  determined  it  was  unenforceable 
and  replaced  it  with  a  provision  to 
control  volatile  organic  compound 
(VOC)  emissions  through  the 
application  of  Best  Available  Control 
Technology  (BACT)  in  accordance  with 
Section  21  Permit  requirements  for 
construction,  modification,  and 
operation.  In  our  comments  on  this 
revision,  during  the  State's  public 
hearing,  we  expressed  concern  that  the 
State  may  be  allowing  existing  sources 
to  relax  emission  limits  as  a  result  of 
this  rule  change.  However,  in  a  Jime  23, 
2000  letter,  the  State  explained  that  any 
existing  source  that  had  been  regulated 
under  the  previous  version  of  this  rule 
would  not  be  able  to  remove  emission 
controls  without  triggering  the  need  for 
a  permit  to  modify,  which  would 
require  application  of  BACT.  Thus,  the 
State  asserts  that  the  new  version  of  this 
rule  is  more  enforceable  and  is  likely  to 
result  in  greater  control  of  VOC 
emissions  than  the  previous  rule.  We 
concur  with  the  State  and  are  therefore 
approving  the  revision, 

F.  Section  1 0  Nitrogen  Oxides 

The  State  revised  sections  10(b), 
10(b)(vii),  10(b)(viii),  and  10(b)(ix)  of  the 
WAQSR.  These  revisions  are  minor 
editorial  corrections  that  we  are 
partially  approving  and  partially 
disapproving.  Section  10(b)  contains  a 
"director's  discretion"  provision  that 
allows  the  Administrator  of  the  WAQD 
to  approve  the  use  of  an  equivalent  test 
method  to  measure  nitrogen  oxide 
emissions.  For  the  reasons  discussed  in 


section  II.B  above,  we  are  partially 
disapproving  the  director's  discretion 
provision  in  section  10(b),  because  it  is 
inconsistent  with  section  llO(i)  of  the 
Act. 

G.  Section  14  Control  of  Particulate 
Emissions 

The  State  made  a  minor  revision  to  a 
reference  to  the  method  for  measuring 
particulate  matter  emissions  in  section 
14(h)(iv)  of  the  WAQSR.  This  revision  is 
partially  approved  and  partially 
disapproved  because  it  also  contains  a 
director's  discretion  provision  that 
allows  the  Administrator  of  the  WAQD 
to  approve  the  use  of  variations  to  the 
test  method.  For  the  reasons  discussed 
in  section  II.B  above,  we  are  partially 
disapproving  the  director's  discretion 
provision  in  section  14{h)(iv),  because  it 
is  inconsistent  with  section  llO(i)  of  the 
Act. 

H.  Section  21  Permit  Requirements  for 
Construction,  Modification  and 
Operation 

The  State  revised  section  21(a)(vi)  and 
21(h)  to  reference  additional  permitting 
requirements  in  the  hazardous  air 
pollutant  regulations.  Section  21(a)(vi) 
was  revised  to  include  requirements  for 
submitting  permit  applications  under 
National  Emission  Standards  for 
Hazardous  Air  Pollutant  Standards  and 
section  21(h)  adds  an  expiration  date  for 
permits  containing  a  case-by  case 
Maximum  Available  Control 
Technology  determination.  We  have 
determined  both  revisions  are 
acceptable. 

in.  Final  Action 

In  this  action,  we  are  granting  partial 
approval  and  partial  disapproval  of 
revisions  to  sections  2.  4,  5.  8,  9,  10,  14, 
and  21  of  the  WAQSR  submitted  as  a 
SIP  revision  by  the  Governor  of 
Wyoming  on  May  21,  1999.  We  are 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  ser\e  as  the 
proposal  to  approve  the  SIP  revisions  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  February-  20,  2001 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
January  22.  2001.  If  we  receive  adverse 
comments,  then  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule,  in  the  Federal  Register,  informing 
the  public  that  the  rule  will  not  take 
effect.  All  public  comments  received 
will  then  be  addressed  in  a  subsequent 
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final  rule  based  on  the  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  February  20, 
2001.  and  no  further  action  will  be 
taken  on  the  proposed  ride.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

rV'.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulators*  Planning  and 
Review." 

B  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  19885,  April  23.  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safetv  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentiallv  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13084 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessan,'  to  pay  the  direct  compliance 
costs  incurred  bv  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EP.-\  complies  hv 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPAs 


prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovenunental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govermnent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 


merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  partial  approval  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  subchapter  I,  part  D  of  the 
Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

This  final  partial  disapproval  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  this  partial  disapproval  only 
affects  a  limited  number  of  sources. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Furthermore,  as  explained  in 
this  notice,  the  request  does  not  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA  cannot  approve  the  request. 
EPA  has  no  option  but  to  partially 
disapprove  the  submittal. 

The  partial  approval  and  partial 
disapproval  will  not  affect  an  existing 
state  requirements  applicable  to  small 
entities.  Federal  disapproval  of  a  state 
submittal  does  not  affect  its  state- 
enforceability. 

F.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 


("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
Si  00  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  partial 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
partially  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until^60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  February  20,  2001 
unless  EPA  receives  adverse  written 
comments  by  January  22,  2001. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 


and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  20. 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness' of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

Dated:  October  6.  2000. 
Jack  W.  McGraw, 
Acting  Regional  Administrator,  Region  VIII. 

Part  52,  Chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follow's: 

Authority:  42  I  .S.C.  7401  p(  seq. 

Subpart  ZZ— Wyoming 

2.  Section  52.2620  is  amended  by 
adding -paragraph  (c)(29)  to  read  as 
follows: 

§  52.2620    Identification  of  plan. 

***** 

(c)  *   *   * 

(29)  The  Governor  of  Wyoming 
submitted  revisions  to  sections  2,  4,  5. 
8,  9,  10,  14,  and  21  of  the  Wyoming  Air 
Quality  Standards  and  Regulations 
(WAQSR)  on  May  21,  1999. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  WAQSR.  section 
2  Definitions,  subsection  2(a)(xxx)(B) 
excluding  the  words  "or  an  equivalent 


or  alternative  method  approved  by  the 
Administrator."  effective  October  15. 
1998. 

(B)  Revisions  to  the  WAQSR,  section 

4  Sulfur  oxides,  subsection  4(h) 
excluding  the  words  "or  an  equivalent 
method,"  effective  October  15.  1998. 

(C)  Revisions  to  the  WAQSR.  section 

5  Sulfuric  acid  mist  excluding  the 
words  "or  an  equivalent  method." 
effective  October  15.  1998. 

(D)  Revisions  to  the  WAQSR.  section 

8  Ozone,  effective  October  15.  1998. 

(E)  Revisions  to  the  WAQSR.  section 

9  Volatile  organic  compounds,  effective 
October  15,  1998. 

(F)  Revisions  to  the  WAQSR,  section 

10  Nitrogen  oxides,  subsections  10(b), 
10(b)(vii),  10(l))(viii),  and  10(b)(ix). 
excluding  the  words  "or  by  an 
equivalent  method"  in  subsection  10(b), 
effective  October  15.  1998. 

(G)  Revisions  to  the  WAQSR.  section 
14  Control  of  particulate  emissions, 
subsection  14(h)(iv)  excluding  the 
sentence,  "Provided  that  the 
Administrator  may  require  that 
variations  to  said  methods  be  included 
or  that  entirely  different  methods  be 
utilized  if  he  determines  that  such 
variations  or  different  methods  are 
necessary  in  order  for  the  test  data  to 
reflect  the  actual  emission  rate  of 
particulate  matter,  "  effective  October 
15,  1998. 

(H)  Revisions  to  the  WAQSR.  section 
21  Permit  requirements  for  construction, 
modification  and  operation,  subsections 
21(a)(vi)  and  21(h).  effective  October  15. 
1998. 

(ii)  Additional  material. 

(A)  September  1.  1998  letter  from  Dan 
Olson.  Administrator,  Wyoming  Air 
Quality  Division,  to  Richard  R.  Long. 
Director,  Air  and  Radiation  Program. 
EPA  Region  8. 

(B)  June  23.  2000  letter  from  Dan 
Olson.  Administrator.  Wyoming  Air 
Quality  Division,  to  Richard  R.  Long. 
Program  Manager.  Air  and  Radiation, 
EPA  Region  VIII. 

[FR  Do(  .  00-J22:i9  Filed  12-20-00;  8:45  am) 
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SUMMARY:  This  regulation  re-establishes 
time-limited  tolerances  for  the 
combined  residues  of  the  insecticide 
and  miticide  avermectin  a  mi.xlure  of 
a\ermectins  containing  greater  than  or 
equal  to  80%  avermectin  Bi.,  (5-()- 
demethyl  avermectin  Ai  I  and  less  than 
or  equal  to  20%  avermectin  Bir.  (5-0- 
demethvl-25-de(l-methylpropyl)-25-(l- 
methylethyl)  avermectin  AJ)  and  its 
delta-8,9-isomer  in  or  on  avocado  and 
spinach  for  an  additional  2-year  period 
These  tolerances  will  expire  and  are 
revoked  on  December  31.  2002  Section 
408(11(6)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  requires  EPA  to  establish 
a  time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act 

DATES:  This  regulation  is  effective 
December  21.  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301o'92, 
must  be  received  bv  EPA  on  or  before 
February  20.  2001 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301092  in 
the  subject  line  on  the  first  page  of  your 
response 

FOR  FURTHER  INFORMATION  CONTACT:  Bv 

mail:  Dan  Rosenblatt.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460;  telephone 
number:  (703)  308-9375;  and  e-mail 
address:  rosenblatt.dan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


NAICS 
codes 


Examples  of  poten- 
tially atlected 
entities 


Categories 


NAICS 
codes 


Examples  of  poten- 
tially affected 
entities 


Industry  1 1 1  Crop  production 

112  Animal  production 

I  311  Food  manufactunng 


32532  Pesticide  manufac- 

tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  .American 
Industrial  (Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 

"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 

Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www  epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301092.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applic:able  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integritv  Branch  (PIRIB). 
Rm.  119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington.  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 


II.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  August  19.  1997 
(62  FR  44089)  (FRL-5737-1).  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a,  as  amended  bv  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Public  Law  104-170)  it  established  a 
time-limited  tolerance  for  the  combined 
residues  of  avermectin  and  its  delta-8,9- 
isomer  in  or  on  spinach  at  0.05  ppm. 
with  an  expiration  date  of  July  31,  1998. 
In  the  Federal  Register  of  August  7. 

1998  (63  FR  42246)  (FRL-6021-2),  this 
time-limited  tolerance  was  subsequently 
extended  to  be  effective  through  January 
31,  2000.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment.  In  a  separate 
rule,  published  in  the  Federal  Register 
of  April  7,  1999  (64  FR  16843)  (FRL- 
6070-6),  EPA  established  a  time-limited 
tolerance  for  the  combined  residues  of 
avermectin  and  its  delta-8,9-isomer  in  or 
on  avocado  at  0.02  ppm,  with  an 
expiration  date  of  September  20,  2000. 

EPA  received  requests  to  extend  the 
use  of  avermectin  on  avocado  and 
spinach  for  this  year's  growing  seasons 
for  these  crops.  After  having  reviewed 
the  submissions,  EPA  concurs  that 
emergency  conditions  still  exist  this 
year.  The  nature  of  the  emergency  with 
regard  to  avocado  production  involves 
the  continued  threat  and  yield  losses 
posed  by  thrips.  With  regard  to  spinach, 
this  exemption  application  is  submitted 
in  order  to  respond  to  the  damage  posed 
by  leafminers  to  this  crop. 

EPA  has  assessed  the  potential  risks 
presented  by  residues  of  avermectin  in 
or  on  avocado  and  spinach.  In  doing  so, 
EPA  considered  the  safety  standard  in 
FFDCA  section  408(b)(2)," and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final 
rules  of  August  19,  1997  (62  FR  44089) 
(FRL-5737-1),  for  spinach  and  April  7, 

1999  (64  FR  16843)  (FRL-6070-6)  for 
avocado.  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  the  re-establishment  of  the 


time-limited  tolerances  will  continue  to 
meet  the  requirements  of  section 
408(1)(6).  Therefore,  the  time-limited 
tolerances  are  re-established  for  an 
additional  2-year  period.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations  (CFR).  Although  this 
tolerance  will  expire  and  is  revoked  on 
December  31,  2002,  under  FFDCA 
section  408(1){5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  avocado  and  spinach  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

in.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301092  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  20,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 


178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to;  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St..  SW.. 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-^865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agencv,  1200  Pennsvlvania 
Ave.,  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 


Unit  III. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  IB. 2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301092.  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Ser\'ices  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsvlvania 
Ave.,  NW.,  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption.  • 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justifv' 
the  action  requested  (40  CFR  178.32).' 

rv.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulator}- 
Planning  and  Review  (58  FR  51735, 
October  4.  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998);  special 


80336        Federal  Register   Vnl.  H5.  No    246 /Thursday.  December  21,  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  246 /Thursday,  December  21,  2000 /Rules  and  Regulations        80337 


considerations  as  required  by  Executive 
Order  12898,  fntitlftd  Ft'dtTol  Actions  tn 
Addrpss  Environmental  lusticc  in 
Minority  Populations  and  Loiv-Incnmr 
Populations  (!i9  FR  7629,  Fobruarv  lb. 
1994):  or  require  OMB  review  r)r  dn\ 
A^en(  V  a(  tiiin  under  Executive  Order 
13045.  entitled  PnHfction  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  .\pril  23. 
1997).  This  action  dr)es  not  invf)lve  anv 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  .-\dvdni:ement  Act  of  1995 
(NTT.\.\).  Public  Law  104-113,  section 
12(d|  (15  use.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFR.A 
section  18  petition  under  FFDC'A 
section  408.  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  tht'  Reiiulati>r\ 
FlexibUitv  Act  (RFA)  (5  I"  S C.  bUl  rt 
seq.)  do  not  apply.  In  addition,  the 
.■\gencv  has  determined  that  this  action 
will  not  have  a  substantial  direct  t'ffe(  t 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  spec  ified  in 
E.xecutive  Order  1.3132.  entitled 
Federalism  (64  FR  43255.  August  U), 
1999).  Executive  Order  13132  rt'quires 
EP.-\  to  de\>'lop  an  ace nuntable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatorv  policies  that 
have  federalfsm  implications  '     i'oluies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  pre-emption 
provisions  of  FFDCA  section  408(n){4) 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  (Congressional  Review  Act,  5 
U.S.C,  801  et  seq..  as  added  by  the  Small 
Business  Regulatorv'  Enforcement 
Fairness  xAct  of  1996,  general Iv  provides 
that  before  a  rule  mav  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 


Congress  and  to  the  Comptroller  General 
of  the  Hnited  States  EP.A  will  submit  a 
rt'port  containing  this  rule  and  (Jther 
recjuired  information  to  the  U,S.  Senate, 
the  I'.S  House  of  Representatives,  and 
the  ( Comptroller  (ient'ral  of  the  United 
"states  [)rior  to  publication  of  this  final 
rule  ui  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  bv 
5  use.  804(2) 

List  of  Subjects  in  40  CFR  Part  180 

Envin inmenlal  protec;tion, 
.\iiministrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  12.  2000. 

fames  Jones, 

Director  He^istration  Division.  Office  of 

Pesticide  Prof^rams 

Therefore.  40  CCFR  chapter  I  is 
.imeml(>d  as  follows- 

PART  180— {AMENDED] 

1  The  duthoritv  citation  for  part  180 
( (intmues  to  read  as  f(jllows: 

Aulhoritv:  21  U.S.C.  321(q).  !4t.(a)  and 
371 

§180.449    [Amended] 

2  in  *}  180.449.  amend  the  table  in 
paragraph  (b),  bv  revising  the 
expiration  revocation  date  for  Avocado 
from  '9/2U/0U'  to  read  ■12/31/02"  and 
for  Spinach  from  "1/31/00"  to  read  "1/ 
31/02". 

'FK  Hor   on-  rj572  Fiif.'d  12-20-00:  8:45  am] 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301095;  FRL-6761-7] 
RIN  2070-AB78 

Clomazone;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
.V"<  V  (KPA) 
action:  Final  rule 


SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  clomazone  in 
or  on  rice  grain  and  rice  straw.  FMC 
Corporation  requested  this  tolerance 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
December  21,  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301095. 


must  be  received  by  EPA  on  or  before 
February  20,  2001." 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301095  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.. 
NW. .Washington.  DC  20460;  telephone 
number:  (703)  305-5697;  and  e-mail 
address: 
Tompkins.Jim@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories        NAICS 


Examples  of  Poten- 
tially Affected 
Entities 


Industry 


111 
112 
311 
32532 


Crop  production 
Animal  production 
Food  manufactunng 
Pesticide  manufac- 
tunng 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  applv 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 


document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
'Federal  Register — Enviroimiental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301095.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI,  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm,  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwry.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  February 
18,  1999  (64  FR  8087)  (FRL-6036-4), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a 
as  amended  by  the  Food  Quality 


Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170)  announcing  the  filing  of 
a  pesticide  petition  (PP  7F4896)  for 
tolerance  by  FMC  Corporation,  1735 
Market  Street,  Philadelphia,  PA  19103. 
This  notice  included  a  summary  of  the 
petition  prepared  by  FMC  Corporation, 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.425  be  amended  by  establishing  a 
tolerance  for  residues  of  the  herbicide 
clomazone,  (2-(2-chlorophenyl)methyl- 
4,4-dimethyl-3-isoxazolidinone),  in  or 
on  the  raw  agricultural  commodities 
rice  grain  and  rice  straw  at  0.05  part  per 
million  (ppm).  Clomazone  residues 
were  not  detected  any  rice  samples  at  or 
above  the  Level  of  Quantification  (LOQ) 
of  0.02  ppm.  EPA  is  therefore 
establishing  the  tolerances  in  or  on  rice 
grain  and  rice  straw  at  0,02  ppm  rather 
than  at  the  proposed  tolerance  level  of 
0.05  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe," 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that"  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408Cb)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 


infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulator)' 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

in.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2).  for  a  tolerance  for 
residues  of  clomazone  on  rice  grain  and 
rice  straw  at  0.02  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered- its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  clomazone  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  obser\'ed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .—  Acute,  Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


870.1100 


8703100 


870.3100 


870.3700a 


Study  Type 


Acute  oral  rat 


Results 


LDs)  =  2077.0  mg/kg  males 
1 369.0  mg/kg  females 
Toxicity  Category  III 


9G-Day  oral  toxicity  in  rats 


90-Day  oral  toxicity  in 
mouse 


No  Obsen/ed  Adverse  Effect  Level  (NOAEL)  =  135.2/160.9  mg/kg/day  males/females 
Lowest  Observed  Adverse  Effect  Level  (LOAEL)  =  273/319  3  mg/kg/day  males/fe- 
males based  on  decreased  txxly  weight,  body  weight  gains,  food  consumption  and 
increased  absolute  and  relative  liver  weights  in  females  and  increased  absolute 
liver  weights  in  males. 


NOAEL  >1 ,200  mg/kg/day  (limit  dose) 
LOAEL  >1 ,200  mg/kg/day 


Prenatal  developmental  in      Maternal  NOAEL  =  100  mg/kg/day 
rats 

■   LOAEL  =  300  mg/kg/day  based  on  chromorhmorrhea  and/or  abdominogenital  staining 
Developmental  NOAEL  =  100  mg/kg/day 
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Table  1  —  Acute,  Subchronic,  Chronic,  and  Other  Toxicity — Continued 


Guideline  No 


Study  Type 


Results 


LOAEL  -  300  mg/'kg,'day  based  on  indications  of  delayed  ossification  in  the  form  of 
either  partial  ossification  or  the  absence  of  manubrium,   sternebrae  34.  xiphoid. 
caudal   and  metcarpals 

8"0  3^00b 

Prenatal  developmental  m      Matemai  NOAEL  =  240  mg-kg/day 
raMMs 

LOAEL  -  700  mgkgday  based  on  effects  seen  at  1,000  mg/kg/day,  which  included 
mortality  abortions  decreased  body  wl  gain,  and  decreased  defecation  or  no 
feces 

Developmental  NOAEL    ■700  mgkgday  highest  dose  tested  (HDT) 

LOAEL  ->  700  mgkgday 

870  3800 

Two-Generation  Repro- 
duction and  Fertility  Ef- 
fects 

Parental  NOAEL  ^  50  mgkgday 

LOAEL  ^  100  mg/'kgday  based  on  statistically  significantly  decreased  body  wl  & 
body  wl  gam  during  premating.  and  decreased  body  wt  dunng  gestation  &  lacta- 
tion males  and  females  In  addition  decreased  food  consumption  in  females  and 
hydronephntic  kidneys  in  males 

Offspring  NOAEL  =  50  mg'kg/day 

LOAEL  -  100  mgkgday  based  on  decreased  body  weight  in  F2a  and  F2b  litters 

8^0  4 '00b 

Chronic  toxicity  dogs               NOAEL   -1  038. 1012  mgkgday   males/females  (HDT) 

LOAEL  --1  0381012  mg/kg/day 

870  4300 


870  4300 


870  5100 


Chronic  Toxicity  Carcino- 
genicity rats 


NOAEL  --  84  4.1 12  9  mgkg/day,  males/females  (HDT) 

LOAEL  >84  4112  9  mgkgday,  males/females 
Classified  as  a    not  likely  human  carcinogen  ' 


Carcinogenicity  mice 


NOAEL      300  mgkg/day  (HDT) 

LOAEL  ^  >300  mg/kgday 

Classified  as  a    not  likely  human  carcinogen 


Gene  Mutation 

( Salmonella  typhimunum 
and  Escnenchia  coh  re 
verse  gene  mutation 
assay) 


The  test  article  was  assayed  up  to  cytotoxic  concentrations  (5.000  (ig/plate).  but  in  no 
instance  were  appreciably  increased  number  of  revertants  to  histidine  prototrophy 
(his  ■  1  found  m  any  of  the  tester  strains  either  in  the  presence  or  absence  of  meta- 
bolic, activation 


870  5395 


870  5550 


370  7485 


Cytogenetics  In  vivo  rat 


Otner  Effects  m  yitro  UDS 
assay   n  pnman,  rat 
nepatocyies 

Metabolism  and  phar 
macokinetics 


_L 


Negative  The  incidence  of  aberrations  and  the  aberrations/'cell  were  not  significantly 
increased 

Ciomazone  was  tested  up  to  cytotoxicity  (relative  toxicity  at  0  10  \iUmL  was  88,6%), 

but  in  no  cultures  treated  with  test  article  was  a  significant  increase  in  mean  net 

nuclear  counts  indicative  of  UDS  recorded 
Ciomazone  is  extensively  metabolized  by  the  liver  and  excreted  in  the  unne  and 

feces  within  24  hours    Sixteen  metabolites,  including  the  parent,  were  identified, 

and  the  predominant  route  of  excretion  was  in  unne 


B   Toxu  ological  Endpoints 

The  dose  at  whu  h  iiu  adverse  effects 
are  observpd  (the  NOAEL)  frnm  the 
to.xicology  study  identdipri  ris 
appropriate  for  use  in  risk  assfssmcnt  i> 
used  to  estimate  the  tfjxiculogical  level 
of  concern  (LOC;)   However,  the  lowest 
dose  at  which  advpr^e  fffpcts  of  (  nnifTii 
are  identified  (the  LOAEL)  is  sonietiiiu'-- 
used  for  risk  assessment  if  mi  \0.\EI. 
was  achieved  in  the  toxicnlogv  study 
selected   .\n  uncertaintv  factor  (I'F)  is 
applied  to  reflec  t  uncertainties  inhtTiMit 
in  the  extrapolation  from  lahiiratnr\ 
animal  data  to  humans  and  in  tlu- 
variations  in  sfnsitivit\'  arnont;  nu'inhf'rs 
of  the  human  f,)opulation  as  well  .i- 
other  unknowns   .\n  I  F  of  1()()  is 


rnutmt'l\  Used,  lOX  to  ac:(  ijunt  for 
interspei  les  different. es  antl  lOX  for 
intra  spt-i  U's  liifterences 

Fur  clietar\  risk  assessment  (other 
than  (  aiu  erl  the  .Agency  uses  the  L'F  to 
calculate  an  at:ute  or  chronic  reference 
dose  (acute  Rfl)  or  chronic  RfD)  where 
the  Kfll  is  equal  to  the  NCJAEL  divided 
h\  the  appropriate  IF  (RfI3  =  NOAEL.' 
!  I)  VVhtTf  an  aiiditional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
P'QPA.  this  additional  factor  is  applied 
tn  the  Kfl)  hv  dividing  the  Rtt)  by  such 
a<iditioiial  f<i(:tor  The  acute  or  chronic 
Po[)ulation  Adjusted  D(jse  (aPAD  or 
cPADl  is  ,1  mii(iifi(,ati()n  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor 


For  non-dietary  risk  assessments 
(other  than  cancer)  the  I'F  is  used  to 
determine  the  LOC.  For  example,  when 
100  IS  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOO  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
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occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10  ~  ^  or  one 
in  a  million).  EPA's  Hazard 
Identification  Assessment  Review 
Committee  (HIARC)  classified 
ciomazone  as  a  not  likely  human 


carcinogen  based  on  the  lack  of 
carcinogenic  response  in  rats  and  mice 
and  the  lack  of  mutagenic  concern. 
There  is  no  data  in  the  literature  or 
structure  activity  relationship  (SAR) 
information  to  indicate  carcinogenic 


potential.  A  cancer  risk  assessment  is 
not  required.  A  summary  of  the 
toxicological  endpoints  for  ciomazone 
used  for  human  risk  assessment  is 
shown  in  the  following  Table  2: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Clomazone  for  Use  in  Human  Risk  assessment 

1      Exposure  scenario 

Dose  used  in  risk  assessment,  UF       ^°''^or''*sk"as'^Sf^ln^'^^"'          ^^"^  ^"*^  loxicologK^al  effects 

Acute     Dietary     (females     13-50 

Developmental  NOAEL=  100  mg/ 

FQPASF  =  IX 

Developmental  rat 

years  of  age) 

kg/day 

UF  =  100 

aPAD  =  acute  RfD/FQPA  SF  =1.0     Developmental  LOAEL  =  300  mg/ 

1 

mg/kg/day 

kg/day,  based  on  delayed  ossifi- 
cation 

Acute  RfD  =  1 .0  mg/kg/day 

Acute  Dietary  (general  population 

A  dose  and  endpotnt  were  not  selected  for  this  population  group  because  there  were  no  effects  observed  m 

including  Infants  and  children) 

oral  toxicology  studies  including  matemai  toxicity  in  the  developmental  toxk:ity  studies  in  rats  and  rab- 

bits that  are  attributabte  to  a  single  exposure  (dose). 

Chronic  Dietary  (all  populations) 

NOAEL  =  84.4  mg/kg/day 

FQPASF  =  1X 

Two  year  rat  feeding  study 

UF  =  100 

cPAD  =  cFWD/FQPA  SF  =  0.84     LOAEL  <  84.4  mg/kg/day  (HDT) 

mg/kg/day 

Chronic  RfD  =  0.84  mg/kg/day 

90-day  oral  rat 

LOAEL  =  319.3  mg/kg/day  tjased 
on  based  on  decreased  txxJy 
weight,  txxJy  weight  gains,  food 
consumption  arwj  increased  ab- 
solute and  relative  liver  weignts 
in  females  and  increased  abso- 
lute liver  weights  in  males 

2-Gen  Repro. 

LOAEL  =  100  mg/kg/day  based 
on  statistk:ally  significantly  de- 
creased body  wt  &  body  wt 
gain  during  pre-mating.  and  de- 
creased body  wt.  during  gesta- 
tion &  lactation  M  &  F  In  addi- 
tion decreased  food  consump- 
tion in  females  and   hydro-ne- 

]                                                          '      phritic  kidneys  in  males. 

Oral,  Short-tenn  (1-7  days)  (Resi- 

No residential  uses.  An  endpoint  was  not  proposed/selected. 

dential) 

Oral,  Intermediate-term  (1  week  - 

No  residential  uses.  An  endpoint  was  not  proposed/selected 

several  months)  (Residential) 

'The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.425)  for  the 
residues  of  ciomazone,  in  or  on  a  variety 
of  raw  agricultural  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
ciomazone  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occiuring  as  a  result  of  a  one 
day  or  single  exposiue.  The  Dietary 
Exposure  Evaluation  Model  {DEENT"'^) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 


Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  An  acute  analysis 
was  performed  for  females  1350  years 
old  using  existing  and  recommended 
tolerance  level  residues  and  100%  of  the 
crop  treatment  information.  The  aPAD 
for  females  13-50  years  old  is  1.0  mg/kg/ 
day. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM'''^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 


the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  A 
chronic  analysis  was  performed  for  the 
general  U.S.  population  using  existing 
and  recommended  tolerance  level 
residues  and  100%  of  the  crop  treatment 
information.  The  cPAD  for  the  general 
U.S.  population  and  all  population 
subgroups  is  0.84  mg/kg/day. 

iii.  Cancer.  Based  on  the  lack  of 
carcinogenic  response  in  rats  and  mice 
and  the  lack  of  mutagenic  effects,  and 
that  there  is  no  data  in  the  literature  or 
SAR  information  to  indicate 
carcinogenic  potential,  EPA  does  not 
consider  ciomazone  to  pose  a  cancer 
risk. 

2.  Dietan,-  exposure  from  drinking 
water. 


80340        Federal  Register/ Vol.  65.  No.  24H/ Thursday,  December  21,  2000 /Rules  and  Regulations 


The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
clomazone  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
clomazone  and  its  ma|or  environmental 
degradate.  N-!(2-chiorophenolJmethyll- 
3-hvdroxy-2.  2-dimethyl  propanamide. 

Tlie  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Expf)sure  Analvsis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  .SCI- 
GROVV.  which  predicts  pesticide 
concentrations  in  groundwater  In 
general.  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screeninglevel 
assessment  for  surface  water  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EX,\MS  model  that  uses  a  specific 
highend  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likelv  have  on  the  removal  of 
pesticides  from  the  source  wafer.  The 
primary'  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %FAD. 
Instead  drinking  water  levels  of 
comparison  (DVVLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water 
DVVLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DVVLOCs  address 
total  aggregate  exposure  to  clomazone 


they  are  further  discussed  in  the 
aggregate  risk  sw:tions  below. 
'  Based  on  the  GENEEC  and  SCI- 
(iR()VV2  models  the  estimated 
environmental  concentrations  (EECs)  of 
both  clomazone  and  N-[(2- 
c:hlnr(iphenol)methvlI-3-hydroxy-2.  2- 
dimethvl  propanamide  for  acute 
exposures  are  estimated  to  be  95  parts 
per  billion  (pph)  for  surface  water  and 
2.4  ppb  for  ground  water.  The  EECs  for 
chronic  exposures  are  estimated  to  be  23 
ppb  for  surface  water  and  2.4  ppb  for 
ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure  "  is  used  in 
this  tiocument  to  refer  to  non- 
occupational, non-dietaiy  exposure 
(e.g..  for  lawn  and  garden  pest  control, 
indoor  pest  c;onfrr)l.  termiticides.  and 
flea  and  tick  (ontrol  on  pets). 

(Clomazone  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  4()H(b)(2)(D)(v)  requires  that, 
when  tonsidering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  (:onc:erning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  'other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  nut  have,  at  this  time, 
available  data  to  determine  whether 
clomazone  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
clomazone  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  clomazone  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961.  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effec:ts  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 


safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility  of 
rats  or  rabbit  fetuses  to  in  utero 
exposure  in  developmental  studies. 
Although  there  was  a  suggestion  of 
susceptibility  in  the  rat  developmental 
study  based  on  the  presence  of  delayed 
ossification  in  the  fetuses.  EPA 
concluded  that  the  fetal  effects  were  no 
more  severe  than  the  maternal  effects 
because  there  is  no  dose  response 
relationship  for  delayed  ossification 
(i.e..  absence  of  increased  incidence 
with  increase  in  dose,  low  fetal/litter 
incidences,  delayed  ossifications  were 
not  considered  to  be  severe,  and  no 
visceral  or  skeletal  malformations  were 
seen). 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  clomazone  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 
Further,  there  is  no  indication  of 
quantitative  or  qualitative  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposiu-e. 
Therefore,  EPA  determined  that  the  lOX 
safety  factor  to  protect  infants  and 
children  should  be  removed  (reduced  to 
IX). 

E.  Aggregate  Risks  and  Determination  of 

Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DVVLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DVVLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC.  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  (average 
food  +  residential  exppsure)].  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
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are  used  to  calculate  DVVLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screeninglevel  and  quantitative  drinking 
water  exposure  assessments.  Different 
populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  canter. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 


DVVLOCs,  OFF  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  soiut;es  of 
exposure  for  which  OFF  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OFF  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OFF  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 


drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  clomazone  will 
occupy  less  than  1  %  of  the  aFAD  for 
females  13  years  and  older.  In  addition, 
there  is  potential  for  acute  dietary 
exposure  to  clomazone  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EFA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  aPAD,  as  shown  in  the  following 
Table  3: 


Table  3.—  Aggregate  Risk  Assessment  for  Acute  Exposure  to  Clomazone 


Population  Subgroup 


Females  13-50  yrs  old 


aPAD  (mg/ 
kg) 


%  aPAD 
(Food) 


Surface 

Ground 

Acute 

Water  EEC 

Water  EEC 

DWLOC 

(ppb) 

(ppb) 

(ppb) 

<  1 


95 


2.4 


30,000 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  imit  for 
chronic  exposure,  EFA  has  concluded 
that  exposure  to  clomazone  from  food 
will  utilize  less  than  1%  of  the  cFAD  for 
the  U.S.  population,  less  than  1%  of  the 
cPAD  for  all  infants  (less  than  1  year 


old)  and  less  than  1%  of  the  cFAD  for 
children  1-6  years  old.  There  are  no 
residential  uses  for  clomazone  that 
result  in  chronic  residential  exposure  to 
clomazone.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
clomazone  in  drinking  water.  After 


calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cFAD,  as  shown  in  the  following 
Table  4: 


Table  4.—  Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  clomazone 


Population  Subgroup 


U.S.  Population 
All  infants  (<  1  year  old) 
Children  (1-6  years  old) 
Females  (13-50  years  old) 


cPAD  mg/ 
kg/day 


%  cPAD 
(Food) 


Surface 

Water  EEC 

(ppb) 


Ground 

Water  EEC 

(ppb) 


Ctironic 
DWLOC 

(ppb) 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  accoimt 
residential  exposiu"e  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  backgroimd  exposure  level). 
Clomazone  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Clomazone  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 
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23  '' 

24 
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5.  Aggregate  cancer  risk  for  U.S. 
population.  Based  on  the  lack  of 
carcinogenic  response  in  rats  and  mice 
and  the  lack  of  mutagenic  effects,  and 
that  there  is  no  data  in  the  literature  or 
SAR  information  to  indicate 
carcinogenic  potential,  no  cancer  risk  is 
posed. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EFA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population  and  to  infants  and  children 
from  aggregate  exposure  to  clomazone 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas  chromatography)  is  available  to 
enforce  the  tolerance  expression.  A 
confirmatory  procedure  (GC/MSSIM)  is 
available  (Method  I,  FAM  II). 


The  method  may  be  requested  from: 
Calvin  Furlow,  FRRIB,  IRSD  (7502C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Washington. 
DC  20460;  telephone  number:  (703) 
305-5229;  email  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  Codex  Alimentarius 
Commission  (Codex)  Maximum  Residue 
Levels  (MRLs),  nor  Canadian  or 
Mexican  limits  for  residues  for 
clomazone  in/on  rice  grain  or  rice  straw. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  clomazone.  (2-(2- 
chlorophenyl)methyl-4,4-dimethyl-3- 
isoxazolidinone),  in  or  on  rice  grain  and 
rice  straw  at  0.02  ppm. 
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VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDC:A.  a.s 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EP.\  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A  What  Do  I  S'et-d  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178  To  ensure  proper  receipt  by  EPA. 
vou  must  identifv  docket  c:ontrol 
number  OPP-30109.=i  in  the  subject  line 
on  the  first  page  of  your  submission  .Ml 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearint;  t'lerk 
on  or  before  February  20.  2001 

1.  Filing  the  request.  Your  objection 
must  specif\'  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  mav  be  disclosed  publicly 
by  EP.'X  without  prior  notice.  P<Mail 
your  written  request  to:  Office  of  the 
Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  m  Rm  C400, 


Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  C'lerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
.Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EP.A  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  .Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
lames  Tompkins  by  phone  at  (703)  305- 
-5697,  by  email  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agencv,  1200  Pennsvlvania 
Ave.,  NW..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv.  1200  Pennsvlvania 
Ave..  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  V'I.,\..  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  bv  docket  control 
number  ()PP-301095,  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
IB. 2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requt^sts  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
.ASCII  file  format.  Do  not  include  any 
(^BI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 


request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary,  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulators 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Lowlncome 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 


Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  govepiment  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviromnental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  13,  2000, 
James  lones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321{q),  346(a)  and 
371. 

§180.425    [Amended] 

2.  Section  180.425  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)  to  read  as 
follows: 

(a)* 


Commodity 


Parts  per  million 


Rice,  grain 
Rice,  straw 


0.02 
0.02 


[FR  Doc.  00-32571  Filed  12-20-01;  8:45  am) 

BiLUNG  CODE  6SG&-S0-S 

ENVIRONMEtfTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301087;  FRL-6758-1] 
RIN  2070-AB78 

Thiamethoxam;  Pesticide  Tolerance 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolersmces  for  combined  residues  of 
thiamethoxam  and  its  metabolite  in  or 
on  barley,  canola,  cotton,  sorghum, 
wheat,  milk,  and  the  meat  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
and  sheep.  Noveulis  Crop  Protection, 
Inc.  requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
December  21,  2000.  Objections  and 
requests  hearings,  identified  by  docket 
control  number  OPP-301087,  must  be 
received  by  EPA  on  or  before  February 
20,  2001, 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-3010'87  in 
the  subject  line  on  the  first  page  of  your 
response, 

FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Dani  Daniel,  Registration  Division 


(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460:  telephone  number:  (703) 
305-5409;  and  e-mail  address: 
daniel.dani@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


NAICS 
codes 


Examples  of  poten- 
tially affected 
entities 


Industry 


111 
112 
311 
32532 


Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  vou  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wwrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations",  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm. 
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2,  In  ptTsun  Th>'  At;tMU  \'  has 
estdhli^ht'd  an  uffii  lal  rt'coni  fnr  this 
action  under  ciocket  cnntrnl  nuinhiT 
()PP-3010a7  The  official  reconi 
consists  of  the  documents  specnficallv 
referenced  in  this  action,  and  other 
information  relateci  to  this  action, 
including  any  information  claimed  as 
(Amfidential  Business  Information  ((31) 
This  official  record  inc  ludes  the 
documents  that  are  phvsicalK'  located  in 
the  docket,  as  well  as  the  do(  uments 
that  are  referenced  in  those  dot  uments 
The  public  version  of  the  official  record 
does  not  include  anv  information 
claimed  as  C'BI  The  puhlu  \ersion  nt 
the  official  record,  which  includes 
printed,  paper  versions  of  anv  electroni( 
comments  submitted  duriny  an 
applicable  comment  period  is  available 
for  inspection  in  the  Publii  Information 
and  Records  Integrity  Branch  (IMKIB). 
Rm.  119.  CrvstalMail  «2.  1921  [efferson 
Davis  Hwv,,  .Arlington.  \'.-\.  from  HviO 
a.m   to  4  p  m  .  Monday  through  Fridav 
excluding  legal  holidays.  The  PIKIB 
telephone  number  is  (70.3)  3n,S-TH().'i 

II.  Background  and  Statuton  Findings 

In  the  Federal  Register  ol  M,i\  '^    IM't'i 
(64  PR  24153)  (FRL-b()72-7).  EP.\ 
issued  a  notice  pursuant  to  section  4l)H 
of  the  Federal  F'ood,  Drug,  and  ('osinetii 
.Act  (FFDCA).  21  L' S.C.  14ba  as 
amended  bv  the  Food  Qualit\  Pmif.ction 
.Act  of  1996  (FQP.A)  (Public  Law  104- 
170)  announcing  the  filing  ot  a  pestii  idf 
petition  (9F504B  and  9F5U51)  for 
tolerance  by  N'ovartis  (irop  Protev.  tioii 
P.  (3.  Box  18300  Greensboro,  NC  274  Pt 
8300  This  notice  included  a  suminar\ 
of  the  petition  prepared  bv  N'ovartis 
Crop  Protection,  the  registrant   There 
were  no  comments  rec>M\>'d  in  re-,pim-,i' 
to  the  notice  of  filing 

The  petitions  requested  that  40  (iFK 
pari  180  be  amended  by  establishing 
tolerances  for  the  combined  residues  of 
the  insecticide  thiamethoxam.  (|3-1(2- 
chloro-5-thiazolyl)meth\lltetrahvdr()-5- 
methyl-.V-nitro-4H-1.3.5-oxadiazin-4- 
imine)  and  its  CCi.A-322704  metabolite 
(.V-(2-chloro-thiazol-.5-vlmethvl)-.V- 


iin'tln  l.V-nitro-guanidine)  in  (jr  on  the 
raw  .igricuhural  commodity  rapeseed 
(canolal,  tuberous  and  corm  vegetables 
crop  subgroup,  barley  grain,  sorghum 
grain,  sorghum  forage,  sorghum  stover, 
wheat  grain,  wheat  hav.  wheat  straw. 
,uid  milk  at  002  [)pm:  barley  straw  at 
003  p[)m,  barle\  hay  at  0.05  ppm; 
undelinted  cottonseed  at  0.10  ppm: 
1  U(  urbit  vegetables  crop  group,  and 
pome  fruit  crop  group  at  0  20  ppm: 
fruiting  vegetables  crop  group  at  0.25 
ppm.  wheat  forage  at  0.50  ppm:  tomato 
paste  at  0  80  ppm:  head  and  stem 
Rrassica  vegetables  crop  subgroup  at 
1  OO  ppm,  (  otton  gin  byproducts  at  1.50 
ppm:  leafy  vegetables  crop  group,  and 
ieafv  Brassica  greens  crop  subgroup  at 
J  00  parts  per  million  (ppm).  In 
,i(Kiitioii.  meat  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.02  ppm  and  meat 
hvproducts  of  cattle,  goats,  hogs,  horses, 
and  sheep  at  0  02  ppm. 

,Se(  tion  408(b)(2)(.A)(i)  of  the  FFDCA 
.illows  HP.A  to  establish  a  tolerance  (the 
leg.il  hmit  fo'r  a  pesticide  chemical 
residue  m  or  on  a  food)  only  if  EPA 
(leteniiines  that  the  tolerance  is  "safe." 
,s,'(  tion  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
i  ert,iint\  that  no  harm  will  result  from 
ag.gregate  exposure  to  the  pesticide 
(  hemical  residue,  including  all 
aiitK  ipated  dietarv  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
fXfiosiire  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
o(  (  upation.il  exposure.  Section 
408(h)(2)((:)  recjuires  EPA  to  give  special 
I  iinsideration  to  exposure  f)f  infants  and 
I  hildren  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to    ensure  that  there  is  a  reasonable 
t  ertamtv  that  no  harm  will  result  to 
infants  and  i  hildren  from  aggregate 
exposure  to  the  pesticide  chemical 
residue   ." 

EP.A  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
reijuirements  of  section  408  and  a 


complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26.  1997)  (FRL-5754- 

7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for  the 
combined  residues  of  thiamethoxam 
and  its  metabolite  in  or  on  barley  grain 
at  0.02  ppm;  barley  hay  at  0.05  ppm; 
barley  straw  at  0.03  ppm;  undelinted 
cottonseed  at  0.10  ppm;  cotton  gin 
byproducts  at  1.5  ppm;  sorghum  forage 
at  0.02  ppm:  sorghum  grain  at  0.02  ppm: 
sorghum  stover  at  0.02  ppm:  wheat 
forage  at  0.50  ppm:  wheat  grain  at  0.02 
ppm:  wheat  hay  at  0.02  ppm;  wheat 
straw  at  0.02  ppm;  milk  at  0.02  ppm: 
meat  of  cattle,  goats,  hogs,  horses,  and 
sheep  at  0.02  ppm:  meat  byproducts  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.02  ppm  respectively.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A   Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  thiamethoxam 
are  discussed  in  the  following  Table  1 
as  well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicitv  studies  reviewed. 


Table  1.— Subchronic,  Chronic  and  Other  Toxicity 


Guideline  No. 


Study  Type 


T 


Results 


870  3100 


90-Day  oral  toxicity  -  rat 


NOAEL  =  1  74  (males).  92.5  (females)  mg/kg/day  LOAEL  =  17.64 
(males)  182  1  (females)  mg/kg/day  based  on  increased  inci- 
dence of  hyaline  change  of  renal  tubular  epithelium  (males),  fatty 
change  in  adrenal  gland  of  females,  liver  changes  in  females,  all 
at  the  LOAEL. 


1 

Table  1  .—Subchronic,  Chronic  and  Other  Toxicity— Continued 

Guideline  No. 

Study  Type                                                                                    Results 

870.3100 

90-Day  oral  toxicity  -  mouse 

NOAEL  =  1.41  (males).  19  2  (females)  mg/kg/day  LOAEL  =14  3 
(males).  231  (females)  mg/kg'day  based  on  increased  incidence 
of  hepatocellular  hypertrophy  At  higher  dose  levels  decrease  in 
body  weight  and  Ijody  weight  gain,  necrosis  of  individual 
hepatocytes.  pigmentation  of  Kupfter  cells,  and  lymphocytic  infil- 
tration of  the  liver  in  t)oth  sexes:  slight  hematologic  effects  and 
decreased  absolute  and  relative  kidney  weights  in  males,  and 
ovarian  atrophy,  decreased  ovary  and  spleen  weights,  and  in- 
creased liver  weights  in  females 

870. 

3150 

90-Day  oral  toxicity  -  dog 

NOAEL  =  8.23  (males),  9.27  (females)  mg/kg/day  LOAEL  =  32  0 
(males).  33.9  (females)  mg/kg/day  based  on  slightly  prolonged 
prothrombin  times  and  decreased  plasma  albumin  and  A/G  ratio 
(both  sexes):  decreased  calcium  levels  and  ovary  weights  and 
delayed  maturation  In  the  ovanes  (females):  decreased  choles- 
terol and  phospholipid  levels,  testis  weights,  spennatogenesis. 
and  occurrence  of  spermatic  giant  cells  in  testes  (males) 

870.3200 

28-Day  dermal  toxicity  -  rat 

NOAEL  =  250  (males),  60  (females)  mg/kg/day  LOAEL  =  1,000 
(males).  250  (females)  mg/kg/day  based  on  increased  plasma 
glucose,  triglyceride  levels,  and  alkaline  phosphatase  activity  and 
inflammatory  cell  infiltration  in  the  liver  and  necrosis  of  single 
hepatocytes  in  females  and  hyaline  change  in  renal  tubules  and 
a  very  slight  reduction  in  body  weight  in  males.  At  higher  dose 
levels  in  females,  chronic  tubular  lesions  in  the  kidneys  and  in- 
flammatory cell  infiltration  in  the  adrenal  cortex  were  observed 

870,3700a 
1 

Prenatal  developmental  -  rat 

Maternal  NOAEL  =  30  mg/kg/day  LOAEL  =  200  mg/kg/day  based 
on  decreased  body  weight,  body  weight  gam,  and  food  consump- 
tion. Developmental  NOAEL  =  200  mg/kg/day  LOAEL  =  750  mg 
kg/day  based  on  decreased  fetal  body  weight  and  an  increased 
incidence  ot  skeletal  anomalies. 

870.3700b 

Prenatal  developmental  -  rabbit 

fraternal  NOAEL  =  50  mg/kg/day  LOAEL  =  150  mg/kg/day  based 
on  maternal  deaths,  hemorrhagic  utenne  contents  and  hemor- 
rhagic discharge,  decreased  body  weight  and  food  intake  dunng 
the  dosing  penod  Developmental  NOAEL  =  50  mg/kg/day 
LOAEL  =  150  mg/kg/day  based  on  decreased  fetal  body  weights, 
increased  incidence  of  post-implantation  loss  and  a  slight  in- 
crease in  the  incidence  of  a  few  skeletal  anomalies/variations 

870.3800 

Reproduction  and  fertility  effects  -  rat 

Parental/Systemic  NOAEL  =  1.84  (males),  202.06  (females)  mg/kg/ 
day  LOAEL  =  61.25  (males),  not  determined  (females)  mg/kg/day 
based  on  increased  incidence  of  hyaline  change  in  renal  tubules 
in  F„  and  F,  males. Reproductive  NOAEL  =  0  61  (males).  202  06 
(females)  mg/kg/day  LOAEL  =  1  84  (males),  not  determined  (fe- 
males) mg/kg/day  tjased  on  increased  incidence  and  seventy  of 
tubular  atrophy  observed  in  testes  of  the  F,  generation  males 
Offspring  NOAEL  =  61.25  (males).  79.20  (females)  mg/kg/day 
LOAEL  =  158.32  (males).  202.06  (females)  mg/kg/day  based  on 
reduced  body  weight  gain  during  the  lactation  penod  in  all  litlers 

870.4100 
1 

Chronic  toxicity  -  dog 

NOAEL  =  4.05  (males).  4.49  (females)  mg/kg/day  LOAEL  =  21  0 
(males).  24.6  (females)  mg/kg/day  based  on  increase  in  creati- 
nine in  both  sexes,  transient  decrease  in  food  consumption  in  fe- 
males, and  occasional  increase  in  urea  levels,  decrease  in  ALT, 
and  atrophy  of  seminiferous  tubules  in  males 

870.4200 

1 

Carcinogenicity  -  mouse 

NOAEL  =  2.63  (males).  3.68  (females)  mg/kg/day  LOAEL  =  63  8 
(males).  87.6  (females)  mg/kg/day  based  on  hepatocyte  hyper- 
trophy, single  cell  necrosis,  inflammatory  cell  infiltration,  pigment 
deposition,  foci  of  cellular  alteration,  hyperplasia  of  Kuptter  cells 
and  increased  mitotic  activity:  also,  an  increase  in  the  incidence 
of  hepatocellular  adenoma  (both  sexes)  At  higher  doses  there 
was  an  increase  In  the  incidence  of  hepatocellular  adenocar- 
cinoma (both  sexes)  and  the  number  of  animals  with  multiple  tu- 
mors. Evidence  of  carcinogenicity. 
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Table  1.— Subchronic.  Chronic  and  Other  Toxicity — Continued 


Guideline  No                                           Study  Type 

Results 

870  4300 

Combined  chronic  carcinogenicity  ■  rat 

NOAEL  =  21  0  (males),  50  3  (females)  mg/kg/day  LOAEL  =  63  0 
(males),  155  (females)  mg/kg/day  based  on  increased  incidence 
of  lymphocytic  infiltration  of  the  renal  pelvis  and  chronic 
nephropathy  in  males  and  decreased  body  weight  gain,  slight  in- 
crease in  the  severity  of  hemosiderosis  of  the  spleen,  foci  of  cel- 
lular alteration  in  liver  and  chronic  tubular  lesions  in  kidney  in  fe- 
males No  evidence  of  carcinogenicity 

870  5100  8:'0  5265 

Gene  mutation  in  S   tvphimunum  and  E   coli 

No  evidence  of  gene  mutation  when  tested  up  to  5,000  ng/plate 
There  was  no  evidence  of  cytotoxicity. 

870  5265 

Gene  mutation  in  S  typhimunum 

No  evidence  of  gene  mutation  when  tested  up  to  5,000  lag/plate 
The  89  fraction  was  from  non-induced  mouse  liver,  Aroclor  1,254 
induced  mouse  liver,  or  thiamethoxam  induced  mouse  liver,  fol- 
lowing dietary  administration  of  thiamethoxam  for  14  days  at  con- 
centrations up  to  2,500  ppm 

870  5300 

Gene   mutation   m   chmese   hamster   V79  cells   at 
HGPRT  locus 

No  evidence  of  gene  mutation  when  tested  up  to  solubility  limit. 

870  5375 

CMC  cell  cytogenetics 

No  evidence  of  chromosomal  aberrations  when  tested  up  to 
cytotoxic  or  solubility  limit  concentrations 

870  5395 

In  vivo  mouse  bone  marrow  micronucleus 

Negative  when  tested  up  to  levels  of  toxicity  in  whole  animals;  how- 
ever no  evidence  of  target  cell  cytotoxicity. 

870  5550 

UDS  assay 

Negative  when  tested  up  to  precipitating  concentrations 

870  6200a 

Acute  neurotoxicity  screening  batien/     rat 

NOAEL  =  100  mg/'kg/day  LOAEL  =  500  mg/kg/day  based  on 
drooped  palpebral  closure,  decrease  in  rectal  temperature  and  lo- 
comotor activity  and  increase  in  forelimb  gnp  strength  (males 
only)  At  higher  dose  levels,  mortality,  abnormal  body  tone,  pto- 
sis impaired  respiration,  tremors,  longer  latency  to  first  step  n 
the  open  field,  crouched-over  posture,  gait  impairment,  hypo- 
arousal,  decreased  number  of  rears,  uncoordinated  landing  dur- 
ing the  nghting  reflex  test,  slight  lacnmation  (females  only)  and 
higher  mean  average  input  stimulus  value  in  the  auditory  startle 
response  test  (males  only) 

870.6200b 

Subchronic  neurotoxtcity  screening  battery     rat 

NOAEL  =  954  (males).  2164  (females)  mg/kg/day.  both  highest 
dose  tested  LOAEL  =  not  determined  No  treatment-related  ob- 
servations at  any  dose  level  LOAEL  was  not  achieved  May  not 
have  been  tested  at  sufficiently  high  dose  levels;  however,  new 
study  not  required  because  the  weight  of  the  evidence  from  the 
other  toxicity  studies  indicates  no  evidence  of  concern 

870  7485 

Metabolism  and  pharmacokinetics  -  rat 

Absorbed  rapidly  and  extensively,  widely  distnbuted.  followed  by 
very  rapid  elimination,  mostly  in  uhne  Highest  tissue  concentra- 
tions in  skeletal  muscle  10-15%  of  administered  dose  Half  life 
times  from  tissues  ranged  from  2-€  hours.  Tissue  residues  after 
7  days  extremely  low  Approximately  84-95%  of  administered 
dose  excreted  in  unne  and  2  5-6%  excreted  in  feces  within  24 
hours  <02%  detected  in  expired  air  Most  excreted  as  un- 
changed parent  70-80%  of  dose  The  major  biotransformation 
reaction  is  cleavage  of  oxadiazine  ring  to  corresponding 
nitroguanidine  compound  Minor  pathways;  (1)  cleavage  of 
nitroguanidine  group  yielding  guanidine  denvative.  (2)  hydrolysis 
of  guanidine  group  to  corresponding  urea,  (3)  demethylatlon  of 
guanidine  group,  and  (4)  substitution  of  the  chlonne  of  the  thia- 
zole  nng  by  glutathione  Cleavage  between  thiazole-  and 
oxadiazine  nng  occurs  to  a  small  extent  Glutathione  derivatives 
prone  to  further  degradation  of  the  glutathione  moiety  resulting  in 
vanous  sulfur-containing  metabolites  (eg  mercapturates.  sul- 
fides and  sulfoxides)  Both  the  thiazole  and  oxadiazine  moiety 
susceptible  to  oxidative  attack  Small  but  measurable  amounts 
exhaled  most  probably  as  CO:  Metabolites  eliminated  very  rap- 
idly Enterohepatic  circulation  negligible 
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Table  1 . — Subchronic,  Chronic  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.7465 

1 

Metabolism  and  pharmacokinetk^s  -  mouse 

Approximately  72%  of  administered  dose  excreted  in  the  urine; 
1 9%  excreted  in  feces.  Small  but  measurable  amount  detected  in 
expired  air  (approximately  0.2%  of  dose).  Predominant  metabo- 
lites: unchanged  parent  (33-41%  of  administered  dose;  2  ott»er 
metabolites:  a-12%  and  9-18%  of  administered  dose.  These  are 
the  same  structures  ttiat  were  most  commonly  observed  in  rat 
excreta,  however  the  proportions  are  quite  different  in  mouse  ex- 
creta. One  additional  significant  metatx>llte  (mouse  R6)  was  iso- 
lated from  feces  samples.  Between  30-60%  of  ttie  administered 
dose  was  excreted  as  metabolites. 

870  7600 

Dermal  penetration  -  rat 

Estimates  of  demal  absorption  were  based  on  the  sum  of  radkiac- 
tivity  in  skin  test  site,  urine,  feces,  bkxxl,  and  carcass.  Percent- 
age demial  absorptron  is  27.0,  highest  mean  dermal  absorptkxi 
value  across  £UI  groups.  This  value  is  considered  to  represent  the 
potential  cumulative  dermal  absorptkjn  of  test  material  that  might 
occur  after  a  10  hour  dermal  exposure.  As  tfie  study  design  did 
not  permit  analysis  of  the  fate  of  skin  bound  reskJues,  reskJues  at 
skin  site  were  included  in  determinatron  of  dermal  absorptk)n 

Hepatic  cell  proliferation  study  -  mouse 

NOAEL  =  16  (males),  20  (females)  mg/kg/day  LOAEL  =  72  (males), 
87  (females)  mg/kg/day  based  on  proliferative  activity  of 
hepatocytes.  At  higher  dose  levels,  increases  in  atbsolute  and  rel- 
ative liver  wts,  speckled  liver,  hepatocellular  glycogenesis/fatty 
change,  hepatocellular  necrosis,  apoptosis  and  pignrtentation 
were  observed. 

Replicative  DNA  synthesis  in  28-  day  feeding 
study  -  male  rat 

NOAEL  =  711  mg/kg/day  (highest  dose  tested)  LOAEL  =  not  estab- 
lished. Immunohistoctiemrcal  stainir>g  o  liver  sections  from  control 
and  high-dose  animals  for  proliferating  cell  nuclear  antigen  gave 
no  indKatkxi  for  a  treatment-related  increase  in  the  traction  of 
DNA  synthesizing  hepatocytes  in  S-phase.  CGA  293343  did  not 
stimulate  hepatocyte  cell  proliferation  in  male  rats 

Special  study  to  assess  liver  bioctiemistry  in 
mouse 

NOAEL  =  17  (males),  20  (females)  mg/kg/day  LOAEL  =  74  (males), 
92  (females)  mg/kg/day  based  on  marginal  to  slight  increases  In 
absolute  and  relative  liver  weights,  a  slight  increase  in  the 
microsomal  protein  content  of  the  livers,  moderate  increases  in 
the  cytochrome  P450  content,  slight  to  moderate  increases  in  the 
activity  of  several  mrcrosomal  enzymes,  slight  to  moderate  Induc- 
tion of  cytosolk;  glutathione  S-transferase  activity.  Treatment  did 
not  affect  peroxisomal  fatty  acid  Beta-oxidatkjn. 

B.  Toxjcological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  imcertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  imknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 


dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposvue  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 


used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10''  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  {MOEcmccr  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  thiamethoxam  used  for  human  risk 
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dssessnu-nt  is  shown  in  the  tuUnw  ing 
Table  2: 

Table  2.— Summary  of  Toxicological  Doses  and  Endpoints  for  Thiamethoxam  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 


Dose  Used  m  Risk  Assess- 
menl.  UF 


FQPA  SF 


and  Level  of  Concern  for  Risk  Assess- 
ment 


Study  and  Toxicological  Ef- 
fects 


Acute  Dietary  general  popu- 
lation including  infants  and 
children 


Chrome  Dietary  all  popu- 

ations 


NOAEL  =  100  mg'kgday  UF 
=  100  Acute  RfD  =  1  rng 
kg/day 


FQPA  SF  =  10  aPAD 

0  1  mgkg/day 


acute  RfD  FQPA  SF  = 


NOAEL=  0  6  mg/kg/day  UF 

=  100  Chronic  RfD  = 


Acute  mammalian 
neurotoxicity  study  in  the 
rat  LOAEL  =  500  mg/kg/ 
day  based  on  treatment- 
related  neurobehavioral  ef- 
fects observed  in  the  FOB 
and  LMA  testing  (drooped 
palpebral  closure,  de- 
creased rectal  temperature 
and  locomotor  activity,  in- 
creased forelimb  grip 
strength) 


FQPASF  =  10  cPAD  =  chronic  RfD  FQPA  SF  =     2-Generation  reproduction 


0  0006  mgkgday 


study  LOAEL  =1.8  mg/kg/ 


0  006  mgkgdav 

day  based  on  increased 
incidence  and  severity  of 
tubular  atrophy  in  testes  of 

Fi  generation  males 

Oral  Nondietary  (all  dura- 

NOAEL= 0.6  mg/kg/day             LOG  for  MOE  =  1 ,000  (Residential) 

2-Generation  reproduction 

tions) 

study  LOAEL  =1.8  mg/kg/ 
day  based  on  increased 
incidence  and  severity  of 
tubular  atrophy  in  testes  of 



F,  generation  males. 

Dermal  (all  durations)  (Resi- 
dential) 


Oral  study  NOAEL  =  0  6  mg, 
kgday  (dermal  absorption 
rate  =  27%; 


LOC  for  MOE  --  1.000  (Residential)  LOG  for  MOE 
=  100  (Occupational) 


2-Generation  reproduction 
study  LOAEL  =  1 .8  mg/kg/ 
day  based  on  increased 
incidence  and  severity  of 
tubular  atrophy  in  testes  of 
F|  generation  males. 


Inhalation  (all  durationsi 
(Residential! 


Oralstudy  NOAEL  =  0  6  mg 
kgday 

(inhalationabsorplion  rate 
=  100%) 


LOG  for  MOE  =  1  000  (Residential)  LOG  for  MOE 
=  100  (Occupational) 


Cancer  (oral   dermal,  inhala- 
tion) 


Q  '  (mg'kgday)-'  is  3  77  x 
10- 


greater  than  1  x  10-'' 


2-Generation  reproduction 
study  LOAEL  =  1 .8  mg/kg/ 
day  based  on  increased 
incidence  and  severity  of 
tubular  atrophy  in  testes  of 
Fi  generation  males. 


Likely  carcinogen  for  hu- 
mans based  on  increased 
incidence  of  hepatocellular 
adenomas  and  car- 
cinomas in  male  and  fe- 
male mice.  Quantification 
of  risk  based  on  most  po- 
tent unit  nsk:  male  mouse 
liver  adenoma  and/or  car- 
cinoma combined  tumor 
rate.  The  upper  bound  es- 
timate of  unit  risk,  Qi* 
(mg/kg/day)-'  is  3.77  x  10- 
-  in  human  equivalents. 


The  reference  to  the  FQPA  Safety  Factor  re  fers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  The  dietar\'  exposure  is  ha.stnl 
on  the  combined  residues  of 
thiamethoxam  and  its  metaboHte  in  or 
on  the  following  raw  agricultural 
commodities:  barlev,  canola.  cotton. 


sorghum,  wheat,  milk,  and  the  meat  and         i.  Acute  exposure.  Acute  dietary  risk 


meat  byproducts  of  cattle,  goats,  hogs, 
horses,  and  sheep.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  thiamethoxam 
and  its  metabolite  in  food  as  follows: 


assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM) 


analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  tolerence  level 
residues  and  100%  crop  treated. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  conmiodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments: 
percent  crop  treated  (based  on  projected 
market  shares)  and  anticipated  residues 
(Tier  3). 

iii.  Cancer.  The  dietary  exposure  for 
determining  cancer  risk  is  based  on  the 
chronic  exposure  explained  in  the 
previous  paragraph  using  the  s£une 
assumptions. 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
data  call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1 ,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 


evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  percent  crop  treated 
(PCT)  information  as  follows  in  Table  3. 

Table  3.— Thiamethoxam  Uses  and 
estimates  of  percent  crop 
Treated 


Crop 


Percent  Crop 
Treated 


Barley  .... 
Wheat  ... 
Canola  .. 
Sorghum 
Cotton  ... 


1.0 
2 

55 
9 

20 


The  Agency  used  information 
provided  by  the  registrant  and  Agency 
to  determine  percent  crop  treated  based 
on  projected  percent  market  share 
information.  The  Agency  believes  that 
the  procedures  used  were  the  best 
available,  because  thiamethoxam  is  a 
new  chemical  and  has  never  been  used. 
As  to  Conditions  2  and  3,  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  regional 
populations. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietarv'  exposure 
analysis  and  risk  assessment  for 
thiamethoxam  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
thiamethoxam. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  groundwater.  In 
'  general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 


GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantif>'  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to 
thiamethoxam  they  are  further 
discussed  in  the  aggregate  risk  sections 
below. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 
thiamethoxam  for  acute  exposures  are 
estimated  to  be  8.0  parts  per  billion 
(ppb)  for  surface  water  and  5.0  ppb  for 
ground  water.  The  EECs  for  chronic 
exposures  are  estimated  to  be  0.6  ppb 
for  surface  water  and  5.0  ppb  for  ground 
water.  These  levels  are  extremely 
conservative,  because  they  are  based  on 
foliar  and  seed  treatment  uses.  These 
levels  are  anticipated  to  be  much  lower 
based  on  the  seed  treatment  use  alone 

3,  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
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Thiamethoxam  is  not  registernd  for 
use  on  anv  sites  that  would  result  in 
residential  exposure. 

4.  Cumulative  exposure  to  substancfs 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modifw  or  revoke  a  tolerance,  the 
Agencv  consider    available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EP.\  does  not  have,  at  this  time, 
available  data  to  determine  whether 
thiamethoxam  has  a  common 
mechanism  of  toxicitv  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cunuilati\e  risk 
assessment.  I'nlike  other  pesticidt's  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicitv.  thiamethoxam 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EP.^  has  not 
assumed  that  thiamethoxam  has  a 
common  mechanism  of  toxicity  with 
other  substances.  Fr)r  information 
regarding  EP.A's  efforts  to  deteniime 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  PR 
62^61,  November  26.  1447) 

D  Saffty  Factor  for  Infants  and 
Children 

1.  Safety  factor  tor  infants  and 
children — i.  In  general  FFD(;.\  set  tioii 
408  provides  that  EP.-\  shall  applv  an 
additional  tenfold  margin  of  safetv  for 
infants  and  children  in  thf  (,{»■  of 
threshold  effects  to  account  tor  (ireiiatal 
and  postnatal  toxicitv  and  the 
completeness  of  the  data  base  on 
toxicitv  and  exposure  unless  EP.\ 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  .Margins  of  safety  are 
incorporated  into  EP.-\  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (M(1E)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  pose>  no 
appreciable  risk  to  humans. 

ii.  Prenatal  and  postnatal  sensitivitv 
There  is  not  quantitative  or  qualitative 


evidence  of  increased  susceptibility  of 
rat  or  rabbit  fetus  to  in  utero  exposure 
based  on  the  fact  that  the  developmental 
NO.AELs  are  either  higher  than  or  equal 
to  the  maternal  NOAELs.  The 
reproduc.tive  studies  indicate  effects  in 
males  in  the  form  of  increased  incidence 
and  severitv  of  testicular  tubular 
atrophv  These  data  are  considered  to  be 
evidence  of  increased  quantitative 
susceptibility  for  male  pups  when 
compared  to  the  parents. 

iii   Conclusion.  Base  on:  (1)  Effects 
endocrine  organs  observed  across 
species  (2)  the  significant  decrease  in 
alanine  amino  transferadse  levels  in  the 
compani(m  animal  studies  and  in  the 
dog  studies  (.3)  the  mode  of  action  of 
this  chemical  in  insects  (interferes  with 
the  nicotinif:  acetyl  choline  receptors  of 
the  insect's  nervous  system)  thus  a 
developmental  neurotoxicity  studv  is 
required);  (4)  the  transient  clinical  signs 
of  neurotoxicity  in  several  studies 
across  the  species;  and  (5)  the  suggestive 
evidence  of  increased  quantitative 
susceptihilitv  in  the  rat  reproduction 
studv ,  the  .Agency  is  retaining  the  FQPA 
factor  whii  h  is  lOX. 

E  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agencv 
cal(  ulates  DVVl.OC^s  which  are  used  as  a 
point  of  (X)mparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DVVLOC  values  are  not 
regulatorv  standards  for  drinking  water. 
I)VVL{)(;s  are  theoretit:al  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses  In  calculating  a  DVVLOC,  the 
.Agencv  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  eg,  allowable  chronic  water 
exposure  (mg'kg/da\)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DVVLOC. 

A  IDVVLO(^  will  varv  depending  on  the 
toxic  endpoint,  drinking  water 
(  onsumption,  and  body  weights.  Default 
hodv  weights  and  consumption  values 
dN  used  bv  the  I  !SEPA  Office  of  Water 
cire  used  to  (  ah  ulate  DVVLOCs:  2L/70  kg 
lidult  Ml, lie).  2L/60  kg  (adult  female), 


and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DVVLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  thiamethoxam 
will  occupy  1%  of  the  aPAD  for  the  U.S. 
population,  <1  of  the  aPAD  for  females 
13  years  and  older,  1%  of  the  aPAD  for 
all  infants  <1  year  and  2%  of  the  aPAD 
for  children  1-6  years.  In  addition,  there 
is  potential  for  acute  dietary  exposure  to 
thiamethoxam  in  drinking  water.  The 
surface  water  EEC  is  8.0  Hg/L  and  the 
ground  water  EEC  is  5.0  ng/L.  The 
estimated  EEC  levels  are  very 
conservative,  because  they  are  based  on 
both  foliar  uses  and  seed  treatment 
applications.  Since  the  surface  water 
value  is  greater  than  the  ground  water 
value,  the  surface  water  value  will  be 
used  for  comparison  purposes  and  will 
protect  for  any  concerns  for  ground 
water  concentrations.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water.  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  aPAD,  as  shown  in  the 
following  Table  4. 


Table  4.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Thiamethoxam 


Population  Subgroup-- 


aPAD (mg 
kg) 


%aPAD 
(Food^ 


Surface 

Ground 

Water 

Water 

DWEC 

DWEC 

(PPb) 

(PPb) 

Acute 

DWLOC 

(ppb)" 


U.S.  General  Population 


0.1 


3500 
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Table  4.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Thiamethoxam— Continued 


Population  Subgroups 


Surface 

Ground 

aPAD  (mg/ 

%aPAD 

Water 

Water 

kg) 

(Food) 

DWEC 

DWEC 

(PPb) 

'(PPb) 

Acute 

DWLOC 

(ppb)-- 


All  infants  (<1  year) 

0.1 

1   ; 

8 

5  ^ 

990 

Ctiildren  (1-6  years) 

0.1 

i 
2  i 

8 

5 

980 

Children  (7-12  years) 

0.1 

1 

8 

5 

990 

Females  (13-50  years) 

0.1 

<:1 

8 

5 

3000 

2 .  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  thiamethoxam  from 
food  will  utilize  <1%  of  the  cPAD  for 
the  U.S.  population,  <1%  of  the  cPAD 
for  all  infants  <1  year  and  1%  of  the 
cPAD  for  children  1-6  years.  Proposed 
residential  uses  are  not  being  addressed 
in  this  risk  assessment.  In  addition  to 


chronic  dietary  exposure,  there  is 
potential  for  chronic  dietary  exposure  to 
thiamethoxam  in  drinking  water.  The 
surface  water  EEC  is  0.6  pig/L  and  the 
ground  water  EEC  is  5.0  pg/L.  The 
estimated  EEC  levels  are  very 
conservative,  because  they  are  based  on 
both  foliar  uses  and  seed  treatment 
applications.  Since  the  ground  water 
value  is  greater  than  the  surface  water 


value,  the  ground  water  value  will  be 
used  for  comparison  purposes  and  will 
protect  for  any  concerns  for  surface 
water  concentrations.  After  calculatir 
the  DWLOCs  and  comparing  them  '      lie 
EECs  for  ground  water,  EPA  does  n 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  cPAD  as  showm  in  the 
following  Table  5. 


Table  5.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Thiamethoxam 


Population  Subgroup 


cPAD  mg/kg/day 


Surface 

Ground 

%cPAD 

Water 

Water 

(Food) 

DWEC 

DWEC 

(ppbl 

(ppb) 

Ctironic 

DWLOC 

(ppb) 


U.S.  Population 

0.0006 

5 

06 

5 

21 

All  infants  (<1  year) 

0.0006 

13 

0.6  ' 

5 

6 

Children  (1-6  years) 

0.0006 

13 

0.6  ' 

5 

6 

Children  (7-12  years) 

0.0006 

7 

0.6 

5 

6 

Females  (13-50  years) 

0.0006 

3 

0.6 

5 

18 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Thiamethoxam  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water,  which  do  not  exceed 
the  Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Thiamethoxam  is  not 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  The  cancer  risk  estimate 
associated  with  the  use  of 


thiamethoxam  as  a  seed  treatment  on 
barley,  canola,  cotton,  sorghum  and 
wheat  is  4.1  X  10-^  for  the  U.S. 
population  based  on  an  exposure 
estimate  of  0.000001  mg/kg/day.  The 
above  cancer  risk  estimates  show^  that 
the  cancer  risk  is  negiligible.  Based  on 
modeling  estimates,  exposure  through 
drinking  water  will  not  significantly 
increase  the  dietary  risk  in  food. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to 
thiamethoxam  residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(HPLC/UV  or  MS)  is  available  to  enforce 
the  tolerance  expression.  The  method 
mav  be  requested  from:  Calvin  Furlow, 
PRRIB,  IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 


Agency,  1200  Pennsylvania  Ave..  NW, 
Washington.  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov, 

B.  International  Residue  Limits 

There  are  no  international  residue 
limits  for  thiamethoxam. 

C.  Conditions 

Developmental  neurotoxicity 
(Guideline  #870.6300)  and  soil  residue 
dissipation  (Guideline  #875.2200) 
studies  are  required  as  conditions  of 
registration. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  thiamethoxam 
(|3-|(2-chloro-5- 

thiazolyl)methylltetrahydro-5-methyl-.V- 
nitro-4H-l .3.5-oxadiazin-4-imine)  and 
its  metabolite  (,V-(2-chloro-thiazol-5- 
vlmethyU-.V-methyl-.V-nitro-guanidine) 
in  or  on  barley  grain  at  0.02  ppm;  barley 
hay  at  0.05  ppm;  barley  straw  at  0.03 
ppm;  undelinted  cottonseed  at  0.10 
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ppm:  cotton  gin  byproducts  at  1  5  ppm. 
sorghum  forage  at  0.02  ppm;  sorghum 
grain  at  0.02  ppm;  sorghum  stover  at 
0.02  ppm;  wheat  forage  at  0.50  ppm: 
wheat  grain  at  0.02  ppm;  wheat  hay  at 
0.02  ppm;  wheat  straw  at  0.02  ppm; 
milk  at  0.02  ppm;  meat  of  cattle,  goats, 
hogs,  horses,  and  sheep  at  0.02  ppm; 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0  02  ppm 
respectively. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFUC^A.  as 
amended  by  the  FQP.-\,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178 
.\lthough  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessarv  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

.4.  What  Do  I  Seed  to  Do  to  File  an 
Objection  or  Request  a  Hearing'' 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301087  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  20.  2001 

1.  Filing  the  request.  Your  objection 
must  specifv'  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  !ssues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summar\'  of  anv 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 


information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
bv  EPA  without  prior  notice. 

Mail  you*  written  request  to;  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St.,  SW., 
Washington,  DC  20460  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to;  EPA  Headquarters 
.Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P  O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it   'Tolerance  Petition  Fees." 

EP.A  is  authorized  to  waive  any  fee 
requirement  'when  in  the  judgement  of 
the  .Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection.  "  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
lames  Tompkins  by  phone  at  (703)  305- 
5697,  bv  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  Hollins,  Information  Resources 
and  .Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VIA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  IB. 2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301087.  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Pnjgrams,  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 


I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntarj' 


consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
'substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,"  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n}(4), 

Vni.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C,  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviroiunental  protection, 
Administrative  practice  and  procedure. 


Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  1.  2000. 


Joseph ).  Merenda, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART1 80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  (346a)  and 
371. 

2.  Section  180.565  is  amended  by 
adding  text  to  paragraph  (a)  to  read  as 
follows: 

§  1 80.565    Thiamethoxam;  tolerance  for 
residues. 

(a)  General.  A  tolerance  is  established 
for  the  combined  residues  of  the 
insecticide  thiamethoxam  [3-[(2-chloro- 
5-thiazolyl)methyl]tetrahydro-5-methyl- 
N-nitro-4H-l,3,5-oxadiazin-4-imine] 
(CAS  Reg.  No.  153719-23-4)  and  its 
metabolite  [N-(2-chloro-thiazol-5- 
ylmethyll-AT-methyl-AT-nitro-guanidinel 
in  or  on  the  following  raw  agricultural 
commodities: 


Commodity 

Barley,  grain  

Barley,  hay 

Barley,  straw 

Canola.  seed  

Cattle,  mbyp  

Cattle,  meat  

Cotton,  gin  byproducts 
Cotton,  undelinted  seed 

Goat,  mbyp  

Goat,  meat 

Hog,  mbyp  

Hog  meat  

Horse,  mbyp  

Horse,  meat  

Milk  

Sheep,  mbyp  

Sheep,  meat  

Sorghum,  forage 

Sorghum,  grain  

Sorghum,  stover  

Wheat,  forage  

Wheat,  grain  

Wheat,  hay  

Wheat,  straw 


Parts  per  million 

0.02 

0.05 

0.03 

0.02 

0.02 

0.02 

1.5 

0.10 

002 

0.02 

002 

0.02 

0.02 

0.02 

0.02 

0.02 

0.02 

0.02 

002 

0.02 

0.50 

0.02 

0.02 

0.02 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301082;  FRL-6755-9] 
RIN  2070-78AB 

Avermectin  B1 ;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 
avermectin  Bi  and  its  delta-8,9-isomer 
in  or  on  celeriac  (roots  and  tops)  at  0.05 
parts  per  million  (ppm).  The 
Interregional  Research  Project  Number  4 
(IR-4)  requested  this  tolerance  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
December  21,  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301082, 
must  be  received  by  EPA  on  or  before 
February  20.  2001. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI..  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301082  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.. 
NW..Washington,  DC  20460;  telephone 
number:  (703)  308-3194:  and  e-mail 
address:  brothers.shaja@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I,  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categones 


NAICS 
codes 


Examples  of  poten- 
tially affected 
entities 


[FR  Doc.  00-32570  Filed  12-20-00:  8:45  am] 

BILUNG  CODE  6560-50-S 


Industry 


111  I  Crop  production 

112  Animal  production 
311  Food  manufactunng 
32532  Pesticide  manufac- 
tunng 
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This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAJCS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations".  "Regulations 
and  Proposed  Rules,  '  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/ 

2  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301082.  The  official  record 
consists  of  the  documents  spet:ifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  anv  information  claimed  as 
Confidential  Business  Information  (tlBI) 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electrtmic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rra.  119.  Cr>stal  Mall  #2.  1921  lefferson 
Davis  Hwy  .  Arlington.  VA.  from  8:30 
a.m.  to  4  p.m..  Monday  through  Fridav. 
e.xcluding  legal  holidays  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  S»>ptemlu'r 
27.  2000  (65  PR  58081)  (FRL-674b-4). 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  F(K)d.  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C.  346a 
as  amended  by  the  Food  Qualitv 


Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170)  announcing  the  filing  of 
a  pesticide  petition  (PP  0E6118)  for 
tolerance  by  IR-4.  681  U.S.  Highway  #1 
South.  North  Brunswick,  New  Jersey 
08902-3390.  This  notice  included  a 
summary  of  the  petition  prepared  by 
Novartis  Crop  Protection,  Inc.,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petitions  requested  that  40  CFR 
180.449  be  amended  by  establishing 
tolerances  for  combined  residues  of  the 
insecticide  avermectin  Bi,  (a  mixture  of 
avermectins  containing  greater  than  or 
equal  to  80%  avermectin  B^  (5-0- 
demethyl  avermectin  Aia)  and  less  than 
or  equal  to  20%  avermectin  Bib  (5-0- 
demethvl-25-de(l-  methylpropyl)-25-(l- 
methylethyl)  avermectin  Au))  and  its 
delta-8,9-isomer,  in  or  on  celeriac  roots 
and  tops  at  0.05  ppm. 

Section  408(b)(2)(A}(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
■Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that"  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C^)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26.  1997)  (FRL-5754- 
7). 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EP.*\  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
I  in  aggregate  exposure,  consistent  with 
section  408(b)(2).  for  tolerances  for 


combined  residues  of  avermectin  Bi  and 
its  delta-8,9-isomer  on  celeriac  roots  and 
tops  at  0.05  ppm.  EPA"s  assessment  of 
exposures  and  risks  associated  with 
establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  avermectin  B  i 
are  discussed  in  Unit  III  A  of  the  Final 
Rule  on  Avermectin  Pesticide  Tolerance 
published  in  the  Federal  Register  on 
September  7,  1999  (FRL  6380-7). 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolatin  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences' and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 


The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 


circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 


departure  to  exposure  (MOE,.,,,,,-,  =  point 
of  departure/exposures)  is  calculated.  A 
summan.'  of  the  toxicological  endpoints 
for  avermectin  B,  used  for  human  risk 
assessment  is  as  follows: 

A  summar>'  of  the  toxicological 
endpoints  for  avermectin  Bi  used  for 
human  risk  assessment  is  shown  in  the 
following  Table  1: 


Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Avermectin  Bi  for  Use  in  Human  Risk 
I  Assessment 


Exposure  Scenario 


Acute  Dietary  U.S.  population 


Acute  Dietary  females  1 3+  years 
of  age.  and  infants  and  chil- 
dren 


Chronic  Dietary  U.S.  population 


Chronic  Dietary  females  1 3+ 
years  of  age.  and  infants  and 
children 


Short-Term  Dermal  (1  to  7  days) 
(Residential) 


Intermediate-Term  Dermal  (1 
week  to  several  months)  (Res- 
idential) 


Long-Term  Dermal  (several 
months  to  lifetime)  (Residen- 
tial) 


Short-Term  Inhalation  (1  to  7 
days)  (Residential) 


Intermediate-Term  Inhalation  (1 
week  to  several  months)  (Res- 
idential) 


Long-Term  Inhalation  (several 
months  to  lifetime)  (Residen- 
tial) 


Cancer  (oral,  dermal,  inhalation) 


Dose  Used  in  Risk 
Assessment,  UF 


FQPA  SF'  and  Level  of 

Concern  for 

Risk  Assessment 


Study  and  Toxicological  Effects 


NOAEL  =  0.25  mg/kg/day 
UF  =  100  Acute  RfD  = 
0.0025  mg/kg/day 


FQPA  SF  =  1  aPAD  = 
acute  RfD  FQPA  SF 
0.0025  mg/kg/day 


Chronic  toxicity — dog  LOAEL  =  0  50  mg'kg  day 
based  on  dilated  pupils  seen  at  week  i  of 
dosing. 


NOAEL  =  0.25  mg/kg/day 
UF  =  100  Acute  RfD  = 
0.0025  mg/kg/day 


FQPA  SF  =  10  aPAD  = 
acute  RfD  FQPA  SF  = 
0.00025  mg/kg/day 


Chronic  toxicity — dog  LOAEL  =  0  50  mg/kg'day 
based  on  dilated  pupils  seen  at  week  1  of 
dosing. 


NOAEL=  0.12  mg/kg/day 
UF  =  100  Chronic  RfD  : 
0.0012  mg/kg/day 


FQPA  SF  =  1  cPAD  = 
chronic  RfD  FQPA  SF 
0.0012  mg/kg/day 


2-generation  reproduction — rat  LOAEL  =  0  40 
mg/kg/day  based  on  based  on  decreased  pup 
weight  and  viability  dunng  lactation  and  in- 
creased incidence  of  retinal  rosetles  m  F;„ 
weanlings 


NOAEL  =  0.12  mg/kg/day         FQPA  SF  =  10  cPAD  = 
UF  =  100  Chronic  RfD  =  chronic  RfD  FQPA  SF 

0.0012  mg/kg/day  j      0.00012  mg/kg/day 


2-generation  reproduction — rat  LOAEL  -  0  40 
mg/kg/day  based  on  based  on  decreased  pup 
weight  and  viability  during  lactation  and  in- 
creased incidence  of  retinal  rosetles  m  F:,, 
weanlings. 


oral  study  NOAEL  =  0.25 
mg/kg/day  (dermal  ab- 
sorption rate  =  1%) 


LOC  for  MOE  =  1.000  (Res-     chronic  toxicity— dog  LOAEL  =  0  50  mg/kg/day 
idential)  based  on  dilated  pupils  at  week  1  of  dosing 


oral  study  NOAEL  =  0.25  LOC  for  MOE 

mg/kg/day(dermal  absorp-        Idential) 
tion  rate  =  1% 


1,000  (Res-     chronic  toxicity— dog  LOAEL  =  0.50  mg'kg'day 
based  on  dilated  pupils  at  week  1  of  dosing 


oral  study  NOAEL=0.12 
mg/kg/day  (dermal  ab- 
sorption rate  =  1  %  when 
appropnate) 


LOC  for  MOE 
idential) 


=  1.000  (Res- 


2-generation  reproduction — rat  LOAEL  =  040 
mg/kg/day  based  on  based  on  decreased  pup 
weight  and  viability  dunng  lactation,  and  in- 
creased incidence  of  retinal  rosetles  in  F^^ 
weanlings 


oral  study  NOAEL  =  0.25 
mg/kg/day  (inhalation  ab- 
sorption rate  =  100%) 


LOC  for  MOE 
idential) 


=  1.000  (Res- 


chronic  toxicity — dog  LOAEL  =  0  50  mg/kg/day 
based  on  dilated  pupils  at  week  1  of  dosing 


oral  study  NOAEL  =  0.25 
mg/kg/day  (inhalation  ab- 
sorption rate  =  100%) 


LOC  for  MOE  =  1.000  (Res-     chronic  toxicity— dog  LOAEL  =  0  50  mg,'kg'day 
idential)  based  on  dilated  pupils  at  week  1  of  dosing 


oral  study  NOAEL  =  0.12 
mg/kg/day  (inhalation  ab- 
sorption rate  =  100%) 


Not  Applicable 


LOC  for  MOE  =  1.000  (Res-     2-generation   reproduction— rat   LOAEL   =   0  40 
idential)  mg/kg/day  based  on  based  on  decreased  pup 

weight  and  viability  during  lactation,  and  in- 
creased incidence  of  retinal  rosettes  in  F.-h 
weanlings 


Cancer  Group  E — absence 
of  significant  tumor  in- 
creases in  two  adequate 
rodent  carcinogenicity 
studies. 


Rodent    carcinogenicity     study — was    negative 
carcinogens 


The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 
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C.  Exposure  Assessment 

1   Dietan,'  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180  449)  for  the 
combined  residues  of  avermectin  Bi  and 
its  delta-8.9-isomer.  in  or  on  a  variety  of 
raw  agricultural  commodities  including 
apples,  almonds,  citrus,  cottonseed, 
grapes,  hops,  peppers,  potatoes,  cattle 
meat  and  meat  by-products  and  milk 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
avermectin  Bi  in  food  as  follows: 

i  Acute  exposure,  .\cute  dietar>'  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
dav  or  single  exposure.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments;  The  acute  dietary 
exposure  assessment  was  conducted 
using  probabilistic  Monte  Carlo" 
modeling  incorporating  anticipated 
residue  and  percent  of  crop  treated 
refinements  to  calculate  the  Anticipated 
Residue  Contribution  (.^RC).  Residue 
Data  Files  (RDF)  and  percent  crop 
treated  were  used  on  all  but  a  few  low 
consumption  food  items.  Reduction 
factors  for  fractionation  and  processing 
were  utilized  for  citrus  and  pome  fniit 
Monitoring  data  were  not  used  for 
mixed/blended  commodities.  EPA  was 
able  to  further  refine  the  acute  dietary 
estimate  from  food  by  using  updated 
PCT  data,  resetting  the  processing  factor 
for  dried  potatoes  to  1  which  reflects  the 
non-concentration  of  avermectin  Bi  in 
potato  processed  commodities, 
correcting  the  residue  files  above  to  use 
one  half  the  level  of  detection  or  one 
half  the  level  of  quantification,  where 
appropriate,  and  using  the  average  field 
trial  residue  level  and  previously 
established  processing  factors  for 
blended  commodities.  In  addition,  the 
analysis  included  residues  in  pear  juice 
for  which  no  data  has  been  previously 
required.  Since  all  other  luices  show 
reductions  in  avermectin  Bi  residues 
from  the  raw  agricultural  commodity. 
EPA  used  the  reduction  factor  for  apples 
in  the  analysis. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietarv'  (food  only)  risk 
assessment.  EPA  used  anticipated 
residues  and  percent  crop-treated  data 
for  many  crops.  This  chronic  dietary 
(food  onlv)  exposure  should  be  viewed 
as  a  highly  refined  risk  estimate;  further 
refinement  using  additional  percent 
crop-treated  values  would  not  result  in 
a  significantly  lower  dietary  exposure 
estimate.  Thus,  in  making  a  safety 
determination  for  this  tolerance.  EPA  is 
taking  into  account  this  refined  chronic 
exposure  assessment. 


ill.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food.  If  EPA  relies  on  such 
information.  EPA  must  require  that  data 
be  provided  5  vears  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission, 
EPA  is  authorized  to  require  similar 
data  on  a  time  frame  it  deems 
appropriate.  As  required  by  section 
4()8(b)(2)(E).  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than  5 
years  from  the  date  of  issuance  of  this 
tolerance 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietarv'  risk  only  if  the  Agency 
can  make  the  following  findings: 
(^onditicm  1.  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue: 
Condition  2.  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3.  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCTT)  as  required  by  section 
408(b)(2)(F).  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  percent  crop  treated 
(PCT)  information  as  follows:  For  each 
crop  in  the  dietary  (food  only)  model 
the  following  percent  crop  treated 
values  were  used  for  the  acute  and 
chronic  analvses  (respectively):  almond 
100%.  100%;  apple  6.1%.  1.9%; 
avocado  100%.  100%:  basil  100%. 
100%;  cantaloupe  5%,  1.3%;  celeriac 
100%.  100%:  celerv  60%.  49%:  citrus, 
other  43%.  32%;  cotton  4.8%.  3.2%; 
cucumber  100%.  31%;  grapefruit,  juice 
and  peel  bO.9%.  46%;  grapefruit,  peeled 
fruit  43%,  46%;  grape  14%.  14%;  hops 
100%.  84%;  lemon,  juice  and  peel 
34.4%.  17%;  lemon,  peeled  fruit  43%, 
17%;  head  lettuce  28%.  22%;  lime, 
luice  and  peel  63.2%,  32%;  lime,  peeled 
fruit  43%.  32%;  melons  5%.  1.3%; 
orange.  |uice  and  peel  36.3%,  28%; 
orange,  peeled  fruit  43%.  28%;  pear 
75%.  56%;  peppers  15%.  6.3%;  potato 


5%.  0.3%:  spinach  18%,  8.9%;  squash 
1 00% ,  3 1  % ;  strawberry  4  7  % .  4  2  % ; 
tangelo  43%.  57%;  tangerine,  juice 
74.3%.  53%;  tangerine,  fresh  43%,  53%; 
tomato  8%,  3.7%;  walnut  100%.  100%: 
watermelon  5%,  1.3%.  For  fresh,  peeled 
citrus  a  weighted  average  (43%)  was 
calculated  pooling  all  types  of  citrus: 
this  value  was  used  in  the  analysis  of 
chronic  dietary  exposure  from  citrus. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
bv  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonabh 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3.  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
avermectin  Bi  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water  Avermectin  Bi  is  moderately 
persistent  and  non-mobile.  It  is  not 
expected  to  reach  surface  or  ground 


water  in  significant  quantities.  It  is 
stable  to  hydrolysis  at  pH  5,  7,  and  9. 
It  is  also  moderately  persistent  in 
aerobic  soil  (topsoil)  with  half-lives  of 
37-131  days.  The  major  pathways  of 
avermectin  B|  dissipation  are  binding  to 
soil  and  sediment,  degradation  in 
aerobic  soil,  and  photolysis  in  water.  In 
shallow,  well-mixed  surface  water  with 
no  suspended  sediments,  avermectin  Bi 
degraded  rapidly  with  a 
photodegradation  half-life  of  3  days. 
However,  in  most  surface  waters, 
suspended  sediments  and  lack  of 
mixing  would  decrease  the  rate  of 
photodegradation  significantly.  In 
water,  avermectin  Bi  residues  would  be 
tightly  bound  to  sediment,  reducing 
aqueous  concentrations.  There  are  no 
Maximum  Contaminant  Levels  (MCL)  or 
Health  Advisories  (HA)  established  for 
avermectin  B  i  residues  in  drinking 
water. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
avermectin  B  i  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
avermectin  B  i . 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  groundwater.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
Scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  FRZM/E3(AMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 


drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

EPA  decided  to  rely  on  the  strawberry 
model  to  assess  aggregate  risk  since 
strawberries  were  considered  a  higher 
exposure  scenario  (four  applications  per 
season  allowed  for  strawberries). 
However,  EPA  noted  that  the  certainty 
of  the  concentrations  estimated  for 
strawberries  is  low.  due  to  uncertainty 
on  the  amount  of  runoff  from  plant  beds 
covered  in  plastic  mulch  and 
uncertainty  on  the  amount  of 
degradation  of  avermectin  Bi  on  black 
plastic  compared  to  soil.  In  order  to 
refine  the  model  in  the  future,  the 
Agency  has  required  the  registrant,  as  a 
condition  of  product  registration,  to 
conduct  additional  tests  on  the  effects  of 
plastic  mulch  on  surface  water  pesticide 
concentrations. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  avermectin 
Bi  they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 
avermectin  B  i  for  acute  exposures  are 
estimated  to  be  [0.88]  parts  per  billion 
(ppb)  for  surface  water  and  0.0015  ppb 
for  ground  water.  The  EECs  for  chronic 
exposures  are  estimated  to  be  0.57  ppb 
for  surface  water  and  0.002  ppb  for 
ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets). 

Avermectin  B  i  is  currently  registered 
for  use  on  the  following  residential  non- 
dietary  sites:  residential  lawns  for  fire 
ant  control,  and  residential  indoor  crack 
and  crevice  for  cockroaches.  Registered 
uses  may  result  in  short-term  to 
intermediate  exposures.  However,  based 
on  current  use  patterns,  chronic 
exposure  to  avermectin  Bi  is  not 
expected.  The  risk  assessment  was 


conducted  using  the  following 
residential  exposure  assumptions: 

i.  Short  ana  intermediate  exposure — 
residential  lawn  applications.  For 
exposure  of  residential  applicators, 
three  scenarios  were  used:  (a)  granular 
bait  dispersed  by  hand,  (b)  belly 
grinder-granular  open  pour-mixer/ 
loader/applicator  and  (c)  push  type 
granular. 

For  postapplication  exposure  from 
treated  lawns.  EPA  default  assumptions 
such  as  dermal  transfer  coefficient  (TC), 
exposure  time  (ET),  hand  surface  area 
(SA).  ingestion  frequency  (FQ),  residue 
dissipation,  and  ingestion  rates  were 
used.  These  defaults  estimated 
postapplication  exposure  to  children 
and  adults  from  treated  lawns.  The 
application  rate  (AR)  used  for  this 
assessment  is  based  on  the  label  for 
Affirm  Fire  Ant  Insecticide  (0.011% 
avermectin  Bi).  The  label  recommends  a 
broadcast  application  rate  on  lawns  of  1 
lb  of  product/acre,  the  maximum  rate 
for  all  registered  lawn  uses. 

ii.  Short  and  intermediate  exposure — 
residential  indoor  crack  and  crevice 
uses.  For  residential  applicators, 
exposure  and  risk  estimates  for 
homeowners  applying  crack  and  crevice 
baits  were  estimated  using  the  EPA 
DRAFT  Standard  Operating  Procedure 
(SOP)  for  Residential  Exposure 
Assessments  (12/18/97).  The  amount  of 
active  ingredient  (ai)  handled  was  based 
on  the  assumption  that  one  30  gram 
package  of  Whitmire  Avert  Prescription 
Bait  Prescription  Treatment  310  (0.05% 
ai)  would  be  applied  in  a  day.  The  unit 
exposure  from  the  EPA  default  wettable 
powder,  open  mixing  and  loading 
scenarios  was  used  as  a  surrogate  for 
estimating  dermal  and  inhalation 
exposure  to  residential  applicators. 

For  estimating  postapplication 
exposure  from  indoor  treatment,  two 
postapplication  exposure  studies  were 
conducted  with  crack  and  crevice 
products  containing  avermectin  Bi:  (1) 
Evaluation  of  Avert  Prescription 
Treatment  310  Residual  Study  in  Air, 
Food  and  on  Surfaces,  dated  November 
8.  1990  and  (2)  Evaluation  of  Indoor 
Exposure  to  a  Crack  and  Crevice 
Application  of  Whitmire  Avert  Crack 
and  Crevice  Prescription  Treatment  310 
and  Prescription  TC  93A  Bait,  dated 
October  27.  1995  (see  Unit  III.C.  of  the 
Final  Rule  on  Avermectin  Pesticide 
Tolerance  published  in  the  Federal 
Register  on  September  7.  1999  (FRL 
6380-7)). 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
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information"  concerning  the  cumulative 
effects  of  d  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicitv  " 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
avermectin  B    has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  L'nlike  other  pesticides  for 
which  EP.\  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  avermectin  B, 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  avermectin  Bi  has  a 
common  mechanism  of  toxicitv  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicitv  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
ti2961.  November  26.  1997). 

D  Safftv  Factor  for  Infants  and 
Children 

1.  Safety  factor  for  infants  and 
childrfn — i.  In  ^enfral.  FFDCA  sec:tion 
408  provides  that  EPA  shall  applv  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  f(5r  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

ii  Prenatal  and  postnatal  sensitivity. 
There  was  evidence  of  increased 
susceptibility  to  the  offspring  following 
prenatal  and  postnatal  exposure  to 
avermectin  B    in  the  2-generation 
reproduction  study  in  rats 

iii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  avermectin  Bi  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
Agency  is  retaining  the  10-fold  safety 
factor  for  increased  susceptibility  of 
infants  and  children  for  this  pesticide 
and  is  applying  it  to  females  13+, 
infants,  and  children  population 
subgroups  for  acute,  chronic,  and 
residential  exposure. 

The  lOX  Safety  Factor  is  being 
retained  because:  (1)  There  was 


evidence  of  increased  susceptibility  to 
the  offspring  following  pre-  and 
postnatal  exposure  to  avermectin  Bi  in 
the  2-^eneration  reproduction  study  in 
rats.  (2)  There  is  evidence  of 
neurotoxicity  manifested  as  clinical 
signs  of  neurotoxicity  in  mice.  rats,  and 
dogs  in  developmental,  reproduction, 
chronic  and/or  carcinogenicity  studies 
in  mice,  rats  and/or  dogs.  (3)  There  is 
concern  for  Structure  Activity 
Relationship:  Avermectin  induced  cleft 
palate  in  fetal  rats,  and  cleft  palate  and 
clubbed  forefoot  in  fetal  rabbits.  (4)  EPA 
determined  that  a  developmental 
neurotoxicity  study  in  rats  is  required 
for  avermectin  B|.  This  study  could 
provide  additional  information  on 
p(jtential  increased  susceptibility, 
effects  on  the  development  of  the  fetal 
nervous  system,  as  well  as  the 
functional  development  of  the  young. 
(.5)  There  is  concern  for  post-application 
exposure  to  infants  and  children  in 
treated  areas,  including  incidental  hand- 
to-mouth  ingestion  of  the  pesticide. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
(  ale  ulates  DVVLCKls  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
ill  water  (EECs).  UVVLOC  values  are  not 
regulatorv'  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DVVLQC.  the 
Agenry  determines  how  much  of  the 
acceptable  exposure  (i.e..  the  PAD)  is 
available  for  exposure  through  drinking 
water  leg.,  allowable  chronic  water 
exposure  (mg/kg/day)  -  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

.•\  DWLOC  will  vary  depending  on  the 
toxic  endpoint.  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  IJSEPA  Office  of  Water 
are  used  to  c:alculate  DWLOCs:  2L/70  kg 
(adult  male).  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  ea(.h  type  of  risk 


assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs.  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  avermectin  will 
occupy  4%  of  the  aPAD  for  the  U.S. 
population,  37%  of  the  aPAD  for 
females  13  years  and  older  nursing,  47% 
of  the  aPAD  for  non-nursing  infants  and 
70%  of  the  aPAD  for  children  1-6  years. 
In  addition,  there  is  potential  for  acute 
dietarv'  exposure  to  avermectin  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  the 
acute  exposure  for  aggregate  risk  slightly 
exceeds  the  aPAD  for  children  1-6  years 
old.  However  EPA  believes  that  acute 
exposure  to  avermectin  from  drinking 
water  will  not  pose  an  unacceptable  risk 
to  human  health.  Neither  surface  nor 
ground  water  models  used  by  EPA  were 
designed  specifically  for  estimating 
concentrations  in  drinking  water.  There 
are  significant  uncertainties  in  both  the 
toxicology  used  to  derive  the  DWLOC 
and  the  exposure  estimate  from  the 
PRZM-EXAMS  model.  EPA  has 
compensated  for  these  uncertainties  by 
using  reasonable  high-end  assumptions.  • 
Given  this  approach,  the  Agency  does 
not  attach  great  significance  to  such  a 
small  difference.  However.  EPA  may  do 
additional  analyses  and,  as  a  condition 
of  product  registration,  the  Agency  has 
required  the  registrant  to  submit  (1)  data 
on  the  effects  of  plastic  mulch  on 
surface  water  pesticide  concentrations 
and  (2)  data  characterizing  the 
effectiveness  of  various  types  of 
drinking  water  treatment  on  removing 
avermectin.  These  data  are  expected  to 
confirm  that  the  actual  concentration  of 
avermectin  in  drinking  water  is  less 
than  the  level  of  concern  for  all  sub- 
populations,  as  shown  in  the  following 
Table  2: 
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Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Avermectin  Bi 


Population  Subgroup 


U.S.  population 
Children  1-6  years  old 
Females  13+  nursing 


aPAD  (mg/ 
kg) 


%  aPAD 
(Food) 


+ 


0.0025 
0.00025 
0.00025 


4 
70 
37 


Surface 

Water  EEC 

(PPb) 


Ground 

Water  EEC 

(PPb) 


Acute 

DWLOC 

(PPb) 


0.88 
0.88 
0.88 


0.0015 
0.0015 
0.0015 


84 

0.74 

4.7 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  avennectin  B  i  from 
food  will  utilize  less  than  1%  of  the 
cPAD  for  the  U.S.  population,  17%  of 
the  cPAD  for  non-nursing  infants  and 


13%  of  the  cPAD  for  children  1-6  years 
old.  Based  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
avennectin  B|  is  not  expected.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  avermectin  Bi  in 
drinking  water.  After  calculating 


DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water.  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD.  as  shown 
in  the  following  Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Avermectin  B, 


Population  Subgroup 


cPAD  mg/ 
kg/day 


%cPAD 
(Food) 


Surface 

Water  EEC 

(Ppb) 


Ground 

Water  EEC 

(ppb) 


Chronic 
DWLOC 

(ppb) 


U.S.  Population 
Infant,  non-nursing 
Female  13+,  nursing 


0.0012 
0.00012 
000012 


<1 

17 

6 


0.57 
0.57 
0.57 


0.002 
0.002 
0002 


42 
t 
3 


3.  Short-and  intermediate-term  risk.. 
Short-  and  intermediate  term  aggregate 
exposure  takes  into  account  residential 
exposure  plus  chronic  exposure  to  food 
and  water  (considered  to  be  a 
background  exposure  level). 

Avermectin  B  i  is  currently  registered 
for  use  that  could  result  in  short-  and 
intermediate  term  residential  exposure 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic  food 
and  water  and  short-and  intermediate 
term  exposures  for  avermectin  B  i . 

Short-  and  intermediate-term  total 
MOEs  (dermal  +  inhalation)  are  greater 
than  1 ,000  and  therefore  exceeds  EPA's 
level  of  concern. 

A  margin  of  exposure  (MOE)  of  1,000 
or  greater  is  required  for  the  most 
sensitive  subgroups.  All  lawrn 
postapplication  MOEs  exceeded  this 
value  and  therefore  is  not  of  concern  to 
EPA.  The  dermal  short-  and 
intermediate-term  MOEs  for  adults  and 
children  are  83,000  and  86,000, 
respectively.  The  oral  hand-to-mouth 
short-  and  intermediate-term  MOEs  for 
children  are  14,000  and  6,500, 


respectively.  The  oral  incidental 
ingestion  short-  and  intermediate-term 
MOEs  for  children  are  610,000  and 
290,000,  respectively. 

The  short-  and  intermediate-term 
MOEs  for  dermal  and  inhalation 
exposure  are  each  12  million,  exceeds 
EPA's  level  of  concern. 

The  short-  and  intermediate-term 
dermal  MOE  for  children's 
postapplication  dermal  is  78,000.  The 
short-  and  intermediate-term  oral  MOE 
for  children's  postapplication  oral  hand- 
to-mouth  is  12,000.  The  short-  and 
intermediate-term  inhalation  MOE  for 
children's  postapplication  inhalation  is 
2,400. 

The  risk  from  children's  post 
application  exposure  to  crack  and 
crevice  products  containing  avermectin 
Bi  does  not  exceed  EPA's  level  of 
concern.  Avert  Prescription  Treatment 
310  is  a  dust  formulation  that  is 
intended  for  the  application  to  crack 
and  crevices  only.  Other  formulations 
for  similar  crack  and  crevice  products 
(i.e.,  gels,  granulars.  pressurized  liquids, 
etc.)  will  have  less  migration  from  the 


treated  area  and  are  expected  to  result 
in  lower  risk  from  dermal,  oral,  and 
inhalation  postapplication  exposure. 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-  and 
intermediate  term  exposures.  EPA  has 
concluded  that  food  and  residential 
exposures  aggregated  result  in  aggregate 
MOEs  of  dermal,  inhalation,  and  oral 
exposures.  These  aggregate  MOEs  do  not 
exceed  the  Agency's  level  of  concern  for 
aggregate  exposure  to  food  and 
residential  uses.  In  addition,  short-and 
intermediate  term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  avermectin  B|  in 
ground  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water.  EPA  does  not  expect  short-and 
intermediate  term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concern  as 
shown  in  Table  4. 

Short-intermediate-term  aggregate 
exposure  takes  into  account  residential 
exposure  plus  chronic  exposure  to  food 
and  water  (considered  to  be  a 
background  exposure  level). 


Table  4.— Aggregate  Risk  Assessment  for  Short-Intermediate-Term  Exposure  to  Avermectin  Bi 


Population  Subgroup 


Aggregate 
MOE  Food 
+  Residen- 
tial) ' 


Aggregate 

Level  of 

Concern 

(LOC) 


Surface 

Ground 

Short-Term 

Water  EEC 

Water  EEC 

DWLOC 

(ppb) 

(ppb) 

(ppb) 

U.S.  population 
Infants  and  children 


1.7000 
1400 


100 
100 


0.57 

0.57 


0  00023 
0  000077 


87 

0  77 
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4.  Aggregate  cancer  nsk  for  I'  S 
population.  EPA  classified  avermectin 
Bi  as  a  Cancer  Group  E  (evidence  of 
non— carcinogenicity  for  humans) 
chemical  based  on  the  absence  of 
significant  tumor  increases  in  two 
adequate  rodent  carcinogenicity  studies. 

5.  Determination  of  !>afetv  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  c:hildren 
from  aggregate  exposure  to  avermectin 
B,  residues. 

IV.  Other  Considerations 

A  Anahiicnl  Enforcement  Methodologv 

.adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression  Separate  analytical  methods 
were  emploved  to  quantify'  residues  in 
celeriac  roots  and  tops:  The  method 
used  for  roots  was  a  modified  version  of 
HPLC  Fluorescence  Determination  for 
.ivermectin  B;  and  its  Delta  8.9  Isomer 
in  Raw  Whole  Potatoes  (Methoii  No 
93f>-92-4,  25  luly  1992).  Celeriac  tops 
were  analvzed  using  HPLC  Fluorescence 
Determination  for  .ivermectin  Bi  and  its 
Delta  8.9  Isomer  in/on  Fruits  and 
Vegetables;  C^ommciditv  -  Stone  Fruit 
(Method  No.  M-073.  15  November 
1996).  The  methods  mav  be  requested 
from:  Calvin  Furlnw,  PRRIB.  IRSD 
(7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  .Agencv.  1200 
Pennsylvania  Ave..  NW.  Washington. 
DC  20460:  telephone  number:  (703) 
.305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B  International  Residue  Limits 

There  are  no  Codex.  Canadian,  or 
Mexican  Maximum  Residue  Limits 
(MRL)  for  avermectin  B,  on  celeriac 
Therefore,  international  harmonization 
IS  not  an  issue  for  the  action. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  avermet:tin  B 
and  Its  delta-8,9-isomer  in  or  on  c  eleriac: 
roots  and  tops  at  0.05  ppm 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDC.\,  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  mav  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  gf)vern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  mo(lifi(  ation  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  vvitli 
appropriate  adjustments,  until  the 


necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  davs,  rather  than  30  days, 

A    What  Do  I  Need  to  Do  to  File  an 
Ohjection  or  Request  a  Hearing? 

You  must  file  vour  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  control 
number  (JPP-301082  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  20,  2001. 

1  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 

178  25)   If  a  hearing  is  requested,  the 
objectum.-.  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
IS  requested,  the  requestor's  contentions 
I  in  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
(;FK  178.27)  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  mav  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2   A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public:  ret:ord  Information  not  marked 
confidential  mav  be  disf:losed  publicly 
bv  EP,^  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Cllerk  (1900),  Environmental 
Protection  .'\gent:v,  1200  Pennsvlvania 
Ave  .  NW  .  Washington,  DC  20460,  You 
mav  also  deliver  vour  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St,.  SW,. 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Mondav  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
t;lerk  IS  (202)  260-4865. 

2  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pav  the  fee  prescribed  by  40 
CFR  180  33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
.Xccounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
3b0277M.  Pittsburgh.  PA  15251.  Please 


identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsvlvania 
Ave.,  NW.,  Washington,  DC  20460, 

3,  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI, A,,  you  should  also  send  a  copy 
of  vour  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  LB, 2,  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301082,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave,,  NW,,  Washington,  DC  20460,  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
LB, 2,  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa,gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8,0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  rr  'lest  at  many  Federal 
Deposit(       Libraries, 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 


issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency,  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4),  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 


12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule. 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U,S,C,  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications,"  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,"  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  di.stribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C,  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States,  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U,S,  Senate, 
the  U,S,  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register,  This  final 
rule  is  not  a  "major  rule"  as  defined  bv 
5  U,S,C,  804(2), 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  proc:edure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping  • 
requirements. 

Dated:  Uer.TOber  7,  2000, 

lames  )ones. 

Dirfctor.  fleyjsfrofion  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  1  is 
amended  as  follows: 

PART1 80— {AMENDED] 

1,  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C,  32:(q),  (346a)  and 

371. 

2,  Section  180,449  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)  to  read  as 
follows: 

§  180.449    Avermectin  B  and  its  delta-8,9- 
isomer;  tolerances  for  residues. 

(a)  *    *    * 
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Commcxlity 


Parts  per  million 


Celenac.  roots 
Celenac.  tops 


0.05 
0.05 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Rood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA) 
ACTION:  Final  rule. 


summary:  Base  (1%  annual  chance) 
flood  elevations  and  modified  ba.se 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP), 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  mav  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
communitv.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B   Miller.  P.E.,  Chief.  HazcU-ds 
Study  Branch,  Mitigation  Directorate. 
500  C  Street  SVV.,  Washington.  DC 
20472.  (202)  646-3461.  or  (e-mail) 
matt  millpr&fema.^ov 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  .A.gency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  i;leyations  for  each 
community  listed.  The  proposed  bast- 
flood  elevations  and  proposed  modifit'd 
base  flood  elevations  were  published  in 
newspapers  of  local  circulatuin  ami  <iii 


opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
bO. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
communitv  are  shown. 

Sational  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
c;ertifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C;.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Ref^ulator\'  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  c:riteria  of  section  3(f)  of 
E.xecutive  Order  12866  of  September  30. 
1993.  Regulatory  Planning  and  Review, 
5HFR  51735. 

Executivf  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26. 1487 

Executive  Order  12778.  Civil  Justice 
Hefcirm  This  proposed  rule  meets  the 
•ipplicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
emaended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


#Deptti  in 

feet  atx3ve 

Source  of  flooding  and  location 

ground 
•Elevation 

in  feet 

(NGVD). 

CALIFORNIA 

Solano     County     (Unincor- 

porated     Areas)     (FEMA 

Docket  No.  B-7401) 

Gibson  Canyon  Creek: 

Approximately  2,250  feet 

downstream  of  Byrnes 

Road  

•69 

Approximately  1 00  feet  up- 

stream of  Browns  Valley 

Road  

•143 

South  Branch  Gibson  Canyon 

Creek: 

Just  downstream  of  Crocker 

Drive  

•102 

Just  upstream  of  Browns  Val- 

ley Road           

•142 

Horse  Creek: 

Approximately  500  feet 

downstream  of  Willow  Ave- 

nue   

•77 

Approximately  1 ,500  feet  up- 

stream of  Willow  Avenue    . 

•79 

Maps  are  available  for  in- 

spection at  Solano  County 

Department  of  Environmental 

Management,  601  W.  Texas 

Street,  Fairfield,  California. 

City    of    Vncavllie,    Solano 
County  (FEMA  Docket  No. 

B-7401) 

Gibson  Canyon  Creek: 

Approximately  2,100  feet 

downstream  of  Interstate 

Higfiway  80  (Easttwund)   .. 

•78 

Approximately  1 ,200  feet  up- 

1         stream  of  Eubanks  Road 

•113 

! 

Source  of  flooding  and  location 

#  Deptti  in 
feet  above 

ground 

'Elevation 

in  feet 

(NGVD) 

South  Branch  Gibson  Canyon 
Creek: 
At  confluence  with  Gibson 

Canyon  Creek  

At  intersection  witti  Interstate 

Hiofiwav  505      

•98 
•103 
•121 

♦82 

•137 

•91 

•112 

•97 
•122 
•136 

#2 

•114 

•134 

#2 

•122 

•131 

#  1 

•83 
•88 

•122 

•125 

•6,375 
•6.551 

•6,628 

Approximately  500  feet  up- 
stream of  Eubanks  Road  .. 
Horse  Creek: 

Approximately  800  feet 
downstream  of  Leisure 
Town  Road                

Approximately  2,000  feet  up- 
stream of  Sewer  Mainte- 
nance Road  

Middle  Branch  Horse  Creek: 

Just  upstream  of  Interstate 
Highway  80          

Approximately  2,200  feet  up- 
stream of  Interstate  High- 
way 505  

Pine  Tree  Creek: 

At  confluence  with  Horse 
Creek  

At  upstream  side  of  Putah 
South  Canal      

Just  downstream  of  Browns 
Valley  Road  

At  Browns  Valley  Road 
Crossing  of  Southern  Pa- 
cific Railroad 

South  Branch  Horse  Creek: 

At  confluence  with  Horse 
Creek  

Just  downstream  of  Soutt>em 
Pacific  Railroad  

Just  downstream  of 
Sundance  Drive  

Middle  Swale  to  South  Branch 
Horse  Creek: 
At  confluence  with  South 
Branch  Horse  Creek 

Just  downstream  of  Southem 
Pacific  Railroad  

Just  upstream  of  Southem 
Pacific  Railroad  

North  Branch  Horse  Creek: 
At  confluence  with  Horse 

Creek  

At  downstream  side  of  Inter- 
state Hiahwav  80         

Pine  Tree  Creek  Split: 
At  convergence  with  Pine 
Tree  Creek              

Approximately  1,100  feet  up- 
stream of  convergence 
with  Pine  Tree  Creek  

Maps  are  available  for  in- 
spection at  the  Vacaville 
City  Hall,  650  Merchant 
Street,  Vacaville,  Califomia. 

COLORADO 

City   of   Durango,   La   Plata 
County  (FEMA  Docket  No. 
B-7401) 

Animas  River: 
Approximately  0.67  mile 
downstream  of  U.S.  High- 
way 155/160  

Approximately  3.56  miles  up- 
stream of  32nd  Street  

Dry  Gulch: 

Approximately  1 ,500  feet  up- 
stream of  confluence  with 
Junction  Creek  

#  Depth  in 

feet  above 

Source  of  flooding  and  location 

ground. 
■Elevation 

in  feet 

(NGVD) 

Approximately  5,670  feet  up- 

stream of  Borrego  Drive  .... 

•6.873 

Lightner  Creek: 

At  confluence  with  Animas 

River  

•6,485 

Approximately  1 ,800  feet  up- 

stream of  confluence  with 

Animas  River  

•6,513 

Maps  are  available  for  in- 

spection at  the  Planning  De- 

partment, 1235  Camino  Del 

Rio,  Durango,  Colorado 

La  Plata  County  (Unincor- 

porated Areas)  (FEMA 

Docket  No.  B-7401) 

Animas  River 

Approximately  2.09  miles 

downstream  of  U.S.  High- 

way 155/160  

•6,337 

Approximately  2.8  miles  up- 

stream of  32nd  Street  

•6.548 

Approximately  3.56  miles  up- 

stream of  32nd  Street  

•6,551 

Lightner  Creek: 

At  confluence  with  Animas 

River     

•6,484 

Approximately  3,525  feet  up- 

stream of  U.S.  Highway 

160 

•6,699 

Maps  are  available  for  in- 

spection at  the  Building  De- 

partment, 1060  E.  2nd  Ave- 

nue, Durango,  Colorado. 

KANSAS 

City  of  Augusta,  Butler  Coun- 

ty (FEMA  Docket  No.  B- 

7401) 

Elm  Creek  (atmve  Augusta 

Lake): 

At  mouth  at  Augusta  Lake  ... 

•1.263 

Approximately  1 ,900  feet  up- 

stream of  Augusta  Lake 

Road  

•1.269 

Maps  are  available  at  City 

Hall.  116  East  Sixth  Street, 

Augusta,  Kansas. 

NEW  MEXICO 

City  of  Raton,  Colfax  County 

(FEMA  Docket  No.  B-7401) 

Raton  Creek: 

Approximately  3,360  feet 

downstream  of  Frontage 

Road  

•6.541 

Approximately  1 ,560  feet  up- 

stream of  North  Second 

Street  

•6,705 

Middle  Creek: 

Approximately  600  feet 

downstream  of  Interstate 

Highway  25 

•6.527 

At  Atchison.  Topeka  and 

Santa  Fe  Railway  Crossing 

•6,633 

South  Creek: 

Approximately  900  feet  up- 

stream of  confluence  with 

Middle  Creek    

•6,520 

Approximately  1 20  feet  up- 

stream of  South  Second 

Street  (U.S.  Highway  85) 

•6,552 

*  Depth  in 

teet  atx)ve 

Source  of  flooding  and  location 

ground 
■Elevation 

in  feet 

(NGVD' 

Maps  are  available  for  in- 

spection at  the  City  Engi- 

neers office.  City  Hall.  224 

Savage  Avenue,  Raton,  New 

Mexico 

SOUTH  DAKOTA 

City  of  Oeadwood,  Lawrence 
County  (FEMA  Docket  No. 

B-7401) 

Whitewood  Creek 

Approximately  800  feet 

downstream  of  U  S  High- 

way 14-A 

•4.394 

Approximately  550  feet 

downstream  of  U  S  High- 

way 85 

■4,642 

Deadwood  Creek: 

Approximately  1 ,225  feet  up- 
stream of  Shine  Street 

None 

Just  upstream  of  US  High- 

way 14-A     

'4  640 

Approximately  1 .550  feet  up- 

stream of  U.S.  Highway 

14-A  

•4.658 

!  Spnng  Creek: 

At  upstream  end  of  culvert. 

approximately  400  feet  up- 

stream of  North  Williams 

Street  

•4.580 

At  western  corporate  limit. 

approximately  2.600  feet 

upstream  of  North  Williams 

Street  

•4  753 

Maps  are  available  for  in- 

spection at  102  Sherman 

Street.  Deadwood.  South  Da- 

kota. 

TEXAS 

City    of    Huntsville,    Walker 

County  (FEMA  Docket  No. 

B-7401) 

Alligator  Branch: 

Approximately  4.200  feet  up- 

stream of  confluence  with 

Praine  Branch 

'307 

Approximately  7.400  feet  up- 

stream of  confluence  with 

Praine  Branch   

•323 

Baldwin  Creek: 

Approximately  36.500  feet 

above  confluence  with  Nel- 

son Creek  

•244 

Approximately  43.500  feet 

above  confluence  with  Nel- 

son Creek 

•261 

Caney  Creek 

Approximately  1 .900  feet  up- 

stream of  confluence  with 

Winters  Bayou  

•354 

Approximately  24.000  feet 

upstream  of  confluence 

with  Winters  Bayou       

•374 

Crabb  Creek 

Approximately  17  400  feel 

upstream  of  confluence        J 

with  Nelson  Creek 

•257 

Approximately  27,100  feet 

upstream  of  confluence 

with  Netson  Creek 

•287 

East  Fork 

!      At  confluence  with  Tanyard 

Branch  

•271 
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#D«pth  in 

feel  atx)ve 

Source  ol  tiooOing  ana  location 

around 
'Elevation 

in  feet 

(NGVD) 

Approximately  5.500  feet  up- 

stream of  confluence  with 

Tanyard  Branch             

•298 

Ford  Branctj 

At  confluence  with  Wayne 

Creek 

•272 

Approximately  2700  feet  up- 

stream of  confluence  with 

Wayne  Creek              

•286 

Hadiey  Creek 

At  Rosenwall  Road       

•250 

Approximately  200  feet  north 

of  Huntsville  Airpon  Run- 

way                

•292 

Horse  Branch 

At  Its  confluence  with  Town 

Branch                           

•274 

Approximately  450  feet 

downstream  of  FM  2821     . 

•285 

Approximately  3  500  feet  up- 

stream of  Holly  Bend  Road 

•329 

Mays  Creek 

Approximately  2.600  feet  up- 

stream of  confluence  of 

Shepherd  Creek 

•320 

Approximately  13.400  feet 

upstream  of  confluence  of 

Shepherd  Creek          

•355 

McDonald  Creek 

Approximately  2.300  feet 

downstream  of  Sunset 

Lake  Dam 

•293 

Approximately  1  900  feet  up- 

stream of  Spring  Lake 

Dam                            

•376 

McGary  Creek 

Approximately  8  050  feet 

downstream  of  confluence 

with  Tnbutary  6 

•279 

Approximately  9  700  feet  up- 

stream of  confluence  with 

Tnbutary  5 

•351 

Parker  Creek 

Approximately  10,500  feet 

upstream  of  confluence 

with  harmon  Creek      

•212 

Approximately  1  000  feet  up- 

stream of  FM  247 

•279 

Praine  Branch 

Approximately  14,800  feet 

upstream  of  confluence 

wrth  East  Sandy  Creek 

•287 

Approximately  800  feet  up- 

stream of  Broadmoor  Dnve 

•368 

Robinson  Creek 

Approximately  4,700  feet 

downstream  of  confluence 

with  Tnbutary  4 

•283 

Approximately  16.350  feet 

upstream  of  confluence 

with  Tnbutary  4 

•362 

Shepherd  Creek 

Approximately  3,700  feet  up- 

stream of  confluence  of 

Mays  Creek 

•317 

Approximately  7  150  feet  up- 

stream of  confluence  with 

Tnbutary  3                   

•381 

Sixmile  Branch 

Approximately  400  feet 

downstream  of  confluence 

with  Thompson  Branch      .. 

•253 

Approximately  1 ,400  feet  up- 

stream of  confluence  with 

Thompson  Branch     

•261 

Tanyard  Branch 

Approximately  500  feet  up- 

stream of  confluence  with 

Harmony  Creek  

•224 

*  Deptfi  in 

feet  above 

Source  of  fkxxjing  and  location 

ground 
"Elevation 

in  feet 

(NGVD) 

Approximately  2,600  feet  up- 
stream of  State  Highway 

190                                    

•363 

Thompson  Branch 

At  confluence  with  Sixmile 

Branch              

•254 

Approximately  1 .000  feet  up- 

stream of  confluence  with 

Sixmile  Branch                

•260 

Town  Branch 

At  confluence  with  Parker 

Creek                       

•260 

Approximately  700  feet  up- 

stream of  Avenue  J  and 

14th  Street                 

•361 

Tributary  A 

At  confluence  with  Town 

Branch                             

•322 

Approximately  280  feet  up- 

stream of  lis  confluence 

with  Town  Branch   

•324 

Approximately  300  feet  up- 

stream of  State  Highway 

30/190        

•338 

Tributary  B 

At  confluence  with  Horse 

Branch 

•307 

Approximately  800  feet  up- 

stream of  Pnvate  Dam    

•327 

Tnbutary  2 

At  confluence  wrth  Tanyard 

Branch                        

•225 

Approximately  1,250  feet  up- 

stream of  Robinson  Road 

•253 

Tnbutary  3 

At  confluence  with  Shepherd 

Creek                            

•358 

Approximately  1,700  feet  up- 

stream of  confluence  with 

Shepherd  Creek 

•364 

Tributary  4 

At  confluence  with  Robinson 

Creek                         

•293 

Approximately  7,800  feet  up- 

! 

stream  of  confluence  with 

Robinson  Creek              

•330 

Tributary  5 

At  confluence  with  McGary 

Creek                              

•319 

Approximately  7,600  feet  up- 

stream of  confluence  with 

McGary  Creek            

•347 

Tnbutary  6 

At  confluence  with  McGary 

Creek                     

•292 

Approximately  10,500  feet 

upstream  of  confluence 

with  McGary  Creek  

•319 

Tnbutary  7 

Approximately  14,800  feet 

upstream  of  confluence 

with  Hadley  Creek    

•256 

Approximately  20,400  feet 

upstream  of  confluence 

with  Hadley  Creek  

•275 

Tnbutary  8 

Approximately  3,700  feet  up- 

stream of  confluence  wrth 

Parker  Creek                

•217 

Approximately  8,000  feet  up- 

stream of  confluence  with 

Parker  Creek              

•231 

Tributary  9 

At  confluence  wrth  Shepherd 

Creek 

•332 

Approximately  6,700  feet  up- 

stream of  confluence  wrth 

Shepherd  Creek        

•347 

Wayne  Creek 

Source  of  flooding  and  location 

#  Depth  in 
feet  above 

ground       ! 
"Elevation 
in  feet 

(NGVD) 

Approximately  2,100  feet  up- 
stream of  confluence  wrth 
Harmony  Creek        

•259 

Approximately  12,600  feet 
upstream  of  confluence 
with  Harmony  Creek 

•298 

Maps  are  available  for  in- 
spection at  City  S  ervice 
Center,  448  Hiohway  75 
North,  Hunt'jVilfe,  Texas 

(Catalog  of  Federil  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated;  December  6,  2000. 
Michael  J.  Armstrong, 

Associate  Director  for  Mitigation 

(FR  Doc.  00-32213  Filed  12-20-00;  8;45  am] 

BILUNG  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  F.E.,  Chief,  Hazards 
Studv  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miUer@fema.gov. 


SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  commimity 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329:  E.O,  12127,  44  FR  19367. 
3  CFR,  1979  Comp,.  p.  376. 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 


•Depth  in 

feet  above 

ground 

"Elevation 

in  feet 

(NGVD) 


ARIZONA 


Yavapai  County  and  Incor- 
porated Areas  (FEMA 
Docket  No.  B-7404) 

Blue  Tank  Wash: 

Just  upstream  ot  Yavapai- 
Marcicopa  County  Bound- 
ary   

Approximately  200  feet  up- 
stream of  Yavapai-Man- 

copa  County  Boundary 

Powerhouse  Wash  Tributary  1: 

Just  upstream  of  Yavapai- 
Maricopa  County  Boundary 

Approximately  800  feet  up- 
stream of  Yavapai-Mari- 
copa County  Boundary 

Powerhouse  Wash  Tributary  2: 

Just  upstream  of  Yavapai- 
Maicopa  County  Boundary 

Approximately  300  feet  up- 
stream of  Yavapai-Mari- 
copa County  Boundary 

Sols  Wash: 

Just  downstream  of  Atchison, 
Topeka  and  Santa  Fe  Rail- 
road   

Approximately  1 .500  feet  up- 
stream of  Atchison.  To- 
peka and  Santa  Fe  Rail- 
way   

Wash  P: 

Just  upstream  of  Yavapai- 
Maricopa  County  Boundary 

Approximately  600  feet  up- 
stream of  Yavapai-Mari- 
copa County  Boundary 

Verde  River: 

Just  downstream  of  North  5th 
Street  

Approximately  800  feet  north 
of  Yavapai  Street 

Maps  for  the  unincorporated 
areas  of  Yavapai  County 
are  available  for  inspection 

at  500  Marina  Street.  Pres- 
cott,  Arizona  86301. 


•2.176 
•2,179 
•2.262 
•2,297 
•2.280 
•2.286 

•2,364 

•2,401 

•2.131 

•2.147 

•3,297 
•3,303 


Source  of  flooding  and  location 

'Depth  in 
feet  above 

ground 
"Elevation 

in  feet 
(NGVD) 

Maps  for  the  Town  of  Cotton- 
wood are  available  for  in- 
spection at  the  Public  Works 
Office,  1490  West  Mingus 
Avenue,  Cottonwood,  An- 
zona. 

•682 
•833 

•753 
•819 

•245 
•329 

•9.002 
•9,142 

•8.674 
•8.864 

'8.565 
•8.777 

ARKANSAS 

Mountain  Home  (City),  Baxter 
County  (FEMA  Docket  No. 
B-7404) 

Hicks  Creek: 
Approximately  3,000  feet  up- 
stream of  Hicks  Road 

Just  upstream  of  Arkansas 
Highway  201      

Indian  Creek: 
At  confluence  with  Hicks 

Creek  

At  Bradley  Street 

Maps  are  available  at  720 

South  Hickory,  Mountain 
Home,  Arkansas 

CALIFORNIA 

j  Madera  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  B-7404) 

San  Josquin  River: 
Just  upstream  of  State  High- 
way 99  

Just  downstream  of  Friant 

Dam  

Maps  are  available  for  in- 
i      spection  at  209  West  Yo- 
semite  Avenue,  Madera, 
California. 

COLORADO 

Silver  Plume  (Town),  Clear 
Creek       County       (FEMA 
Docket  No,  B-7404) 

Clear  Creek 
Approximately  800  feet 
downstream  of  Interstate 

70                        

Approximately  300  feet  up- 
stream of  Burieigh  Street 

extended    

Maps  are  available  for  in- 
spection at  Town  Hall.  487 
Main  Street.  Silver  Plume. 
Colorado 

Summit    County     (Unincor- 
porated     Areas)      (FEMA 
Docket  No.  B-7404) 

Willow  Creek. 

At  confluence  with  Blue  River 

Approximately  400  feet  up- 
stream of  Ranch  Road 
Blue  River: 

Approximately  3.400  feet 
downstream  of  WInegard 
Road  

Approximately  2.400  feet  up- 
stream of  Interstate  70 

Maps  are  available  for  in- 
spection at  0037  Summit 
County  Road.  #1005.  Town 
of  Frisco,  Colorado. 
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■Depth  in 

teet  atxjve 

Source  of  flooding  and  location 

ground 
'Elevation 

in  feet 

(NGVD) 

IOWA 

Akron     (City),     Plymouth 

County  (FEMA  Docket  No. 

B-7404) 

Big  Sioux  River 

Approximately  400  feef  west 

of  the  intersection  of  Soutti 

Street  and  Route  12 

•1.136 

Just  upstream  of  Route  48 

•1,144  I 

Maps  are  available  for  in- 

spection at  thie  Akron  City 

Hall,  220  Reed  Street.  Akron. 

lovi^a  51001 

Plymouth   County   (Unincor- 

porated     Areas)      (FEMA 

Docket  No.  B-7404) 

Big  Sioux  River 

Just  upstream  of  tfie  Plym- 
outti  and  Woodbury  Coun- 

ty boundary     

•1,111 

Approximately  1 .000  feet 

downstream  of  Route  48 

•1,142 

Maps  are  available  for  in- 

spection at  the  Plymouth 

County  Courthouse  215- 

4th  Avenue,  Southeast 

Lel^ars  Iowa  51031 

Sioux  City  (City),  Woodbury 

County  (FEMA  Docket  No. 

B-7404) 

Big  Sioux  River 

Approximately  3,000  feet 

downstream  of  intersection 

of  Riverside  Boulevard  and 

interstate  29 

•1  090 

Just  upnver  of  Military  Road 

•1  103 

Just  downnver  of  Interstate 

29 

•1,094 

Just  downstream  of  the 

Plymouth  and  Woodbury 

County  boundary          

•1.110 

!  Maps  are  available  for  in- 

spection at  the  City  of  Sioux 

City  City  Hall.  520  Pierce 

Street,  Sioux  City,  Iowa 

51107 

Westfield    (City),    Plymouth 

County  (FEMA  Docket  No. 

B-7404) 

Big  Sioux  River 

Approximately  300  feet 

downstream  of  the 

confuence  of  Westfield 

Creek 

•1.123 

Approximately  4,500  feet  up- 

stream of  the  confuence  of 

Westfield  Creek 

•1  124 

Maps  are  available  for  in- 

spection at  233  Union 

Street,  Westfield  Iowa 

51062 

IDAHO 

Moscow  (City),  Latah  County 

(FEMA  Docket  No.  &-7404) 

Paradise  Creek 

■Depth  in 

feet  atx3ve 

Source  of  flooding  and  location 

ground 
•Elevation 

mfeet 

(NGVD). 

Approximately  1,700  feet 

downstream  of  Burlington 

Northern  Railroad        

•2.530 

Approximately  350  feet  up- 

stream of  Park  Footbndge 

•2,613 

Paradise  Creek  (University 

Overflow) 

Approximately  1 ,200  feet 

downstream  of  Rayburn 

Street 

•2.552 

Approximately  1,500  feet  up- 

stream of  Third  Street 

•2.561 

Paradise  Creek  (Mountain  View 

Road  Overflow): 

Approximately  2,000  feet 

downstream  of  Harold  Ave- 

nue                 

•2.584 

Just  downstream  of  Mountain 

View  Road 

•2,594 

Maps  are  available  for  in- 

spection at  122  East  4th 

Street,  Moscow,  Idaho. 

Latah       County      (Unincor- 

porated     Areas)      (FEMA 

Docket  No.  B-7404) 

Paradise  Creek 

Approximately  1 .200  feet 

downstream  of  Joseph 

Street                          

•2,586 

Approximately  1,600  feet 

downstream  of  Darty 

Road       

•2.614 

Maps  are  available  for  in- 

spection at  522  South 

Adams.  Moscow,  Idaho. 

NEVADA 

Washoe     County    (Unincor- 

porated     Areas)      (FEMA 

Docket  No.  B-7407) 

Galena  Creek. 

Approximately  12,000  feet 

downstream  of  Joy  Lake 

Road       

#3 

Approximately  1 ,950  feet 

downstream  of  Joy  Lake 

Road 

•5.840 

Approximately  1 ,000  feet  up- 

stream of  Joy  Lake  Road 

•6.830 

At  Mount  Rose  Highway 

#2 

Jones  Creek 

At  confluence  with  Galena 

Creek            

#3 

At  Callahan  Ranch  Road  

•5,450 

Approximately  2,600  feet  up- 

stream of  Bordeaux  Drive 

•5,888 

At  Mount  Rose  Highway  

#1 

Maps  are  available  for  in- 

spection at  Washoe  County 

Engineenng,  1001  E  9th 

Street,  Reno,  Nevada. 

NEW  MEXICO 

Portales     (City),     Roosevelt 
County  (FEMA  Docket  No. 

B-7404) 

• 

Globe  Ditch 

Approximately  400  feet 

downstream  of  confluence 

of  17th  and  18th  Streets 

shallow  flooding  

+3,998 

! 

"Depth  in 

feet  above 

Source  of  flooding  and  kjcation 

ground 
•Elevation 

In  feet 

(NGVD) 

At  confluence  of  17th  and 

1 8th  Streets  shallow  flood- 

ing   

-h3,999 

17th  and  18th  Streets  shallow 

Flooding: 

Area  bounded  by  South  Main 

Avenue,  West  17th  Street, 

South  Avenue  A,  and  West 

18th  Street  

+4,000 

Area  bounded  by  South  Ave- 

nue F,  West  17th  Street, 

South  Avenue  G,  and 

West  18th  Street  

+4,004 

Flooding  throughout  University 
and  Downtown  Areas: 

Area  txiunded  by  South  Main 

Avenue,  West  10th  Street. 

South  Avenue  A,  and  West 

11th  Street            

+4,002 

Area  bounded  by  South  Ave- 
nue B,  West  Commercial 

Street,  South  Avenue  C, 

and  West  First  Street  

+4,009 

Ponding  Area: 

Upstream  of  Burlington 

Northem  Santa  Fe  Rail- 

road from  Boulder  Avenue 

to  southwest  of  University 

Avenue  

+4,011 

Ponding  Area: 

At  the  intersection  of  Indus- 

trial Dhve  and  West  18th 

Street  

+4.004 

Approximately  700  feet  west 

of  the  intersection  of  the 

Burlington  Northern  Santa 

Fe  Railroad  and  West  18th 

Street  

+4,004 

Ponding  Area: 

Approximately  4,000  feet 

northwest  of  the  Intersec- 

* 

tion  of  Industrial  Drive  and 

West  18th  Street  

+4,010 

-t-Elevation  in  teet  (NAVD) 

Maps  are  available  for  in- 

spection at  City  Hall,  100 

West  First  Street,  Portales. 

New  MexkiO. 

Red     River     (Town),     Toas 

County  (FEMA  Docket  No. 

B-7407) 

Bitter  Creek:                                J 

Approximately  220  feet 

downstream  of  East  River 

Street  

•8,654 

Approximately  760  feet  up- 
stream of  East  High  Street 

•8,691 

fvlallette  Creek: 

Approximately  340  feet 

downstream  of  West  Main 

Street  

•8,632 

Approximately  180  feet 

downstream  of  Mallette 

Canvon  Park  Road      

*8,656 

Red  River: 

Approximately  1 00  feet 

downstream  of  High  Cost 

Trail 

•8,608 

Approximately  1 ,500  feet  up- 

stream of  Fishing  Pond 

Bridge  

•8,778 

Maps  are  available  for  in- 

spection at  100  East  Main 

Street,  Red  River.  New  Mex- 

ico 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  December  6,  2000. 
Michael  J.  Armstrong, 

Associate  Director  for  Mitigation. 

|FR  Doc.  00-32212  Filed  12-20-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  CH.  1 
[FCC  00-401] 

Development  of  Secondary  Markets 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Policy  statement. 

SUMMARY:  This  docimient  outlines  in 
general  terms  a  series  of  initiatives  that 
the  Commission  intends  to  undertake  to 
promote  secondary  markets  for 
spectrum.  The  Commission's  current 
policies  concerning  transfer, 
assignment,  disaggregation  and 
partitioning  of  licenses  allow  certain 
licensees  to  market  portions  of  their 
spectrum  to  others.  In  this  effort,  the 
Commission  seeks  to  significantly 
expand  and  enhance  the  existing 
secondary  markets  for  spectrum  and 
radio  communications  services  to 
permit  spectrum  to  flow  more  freely 
among  users  and  uses  in  response  to 
economic  demand,  to  the  extent 
consistent  with  oiu-  other  statutory 
mandates  and  public  interest  objectives. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Gaisford,  Office  of  Engineering  and 
Technology,  (202)  418-7280. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Policy 
Statement,  FCC  00-401,  adopted 
November  9,  2000,  and  released 
December  1 ,  2000.  The  full  text  of  this 
Commission  decision  is  available  on  the 
Commission's  Internet  site,  at 
www.fcc.gov.  It  is  also  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC, 
and  also  may  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1231  20th  Street,  NW. 
Washington,  DC  20036. 

Summary  of  the  Policy  Statement 

The  Commission  adopted  a  Policy 
Statement  setting  forth  the 
Commission's  plans  for  facilitating 
secondary  markets  for  radio  spectrvun 
that  will  allow  and  encourage  licensees 
to  make  all  or  portions  of  their 


frequencies  and/^or  service  areas 
available  to  other  entities  and  uses.  The 
Commission  envisions  that  secondary 
markets  can  flourish  by  facilitating 
arrangements  such  as  leasing, 
franchising,  and  joint  operating 
agreements,  and  improving  the 
conditions  for  transferability  of 
spectrum  through,  for  example, 
partitioning  or  disaggregation.  The 
Policy  Statement  outlines  in  general 
terms  a  series  of  initiatives  that  the 
Commission  intends  to  undertake  to 
promote  secondary  markets  for 
spectrum.  The  Commission's  current 
policies  concerning  transfer, 
assignment,  disaggregation  and 
partitioning  of  licenses  allow  certain 
licensees  to  market  portions  of  their 
spectrum  to  others.  In  this  new  effort, 
the  Conunission  seeks  to  significantly 
expand  and  enhance  the  existing 
secondary  markets  for  spectrum  and 
radio  communications  services  to 
permit  spectrum  to  flow  more  freely 
among  users  and  uses  in  response  to 
economic  demand,  to  the  extent 
consistent  with  oui  other  statutory 
mandates  and  public  interest  objectives. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  00-32467  Filed  12-20-^0;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2710;  MM  Docket  No.  98-29;  RM- 
9190,  RM-9275] 

Radio  Broadcasting  Services;  Indian 
Wells,  Indio,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Professional  Broadcasting, 
Inc.  dlots  Charmel  2 38 A  at  Indian 
Wells,  California,  as  the  community's 
first  local  aural  transmission  service. 
See  63  FR  12426  (March  13,  1998).  The 
Commission  considers  comparatively 
and  denies  a  petition  filed  by  Elia  Tawil 
proposing  to  allot  Channel  238A  at 
Indio,  California,  as  the  community's 
fourth  aural  transmission  service,  and  to 
reserve  the  channel  as  a  noncommercial 
educational  channel.  It  also  dismisses  as 
technically  and  procedurally  defective  a 
pleading  filed  by  Playa  Del  Sol 
Broadcasters,  permittee  of  an  unbuilt 
station  on  Channel  249A  in  Mecca, 
California,  requesting  the  allotment  of 
Charmel  238A  at  Mecca,  California. 


reallotment  of  Channel  249A  from 
Mecca  to  Indian  Wells,  California,  and 
modification  of  its  permit  for  unbuilt 
station  in  Mecca  to  reflect  the  new 
community.  Channel  238A  can  be 
allotted  to  Indian  Wells  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements,  with 
respect  to  domestic  allotments,  at  a  site 
6  kilometers  (3.7  miles)  east,  at 
coordinates  33—42-04  North  Latitude 
and  116-14-47  West  Longitude.  A  filing 
window  for  Channel  238A  at  Indian 
Wells,  California,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
filing  windows  for  this  channel  will  be 
addressed  by  the  Conunission  in  a 
subsequent  Order.  With  this  Order,  this 
proceeding  is  terminated. 

DATES:  Effective  January  22,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-29. 
adopted  November  22,  2000,  and 
released  December  1,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  445  12th 
Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b)  the  FM  Table  of 
Allotments  under  California  is  amended 
by  adding  Indian  Wells,  Channel  238A. 

Federal  Communications  Commis.sion 
John  A.  Karousos. 

Chief.  Allocations  Branch.  Pohrv  and  Hulfs 
Division.  Mass  Media  Bureau 
IFR  Doc.  00-32330  Filed  12-JO-OO;  8:45  am] 
BILUNG  CODE  6712-01-P 


80368        Federal  Register '  Vol    65.  No.  246 /Thursday.  December  21,  2000/Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  246  /  Thursday,  December  21,  2000/Rules  and  Regulations        80369 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  001128334-0334-01;  I.D. 
101800A] 

RIN  0648-AN88 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan  Regulations 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Interim  final  rule. 

SUMMARY:  NMFS  is  issuing  an  interim 
final  rule  to  amend  the  regulations 
implementing  the  Atlantic  Large  Whale 
Take  Reduction  Plan  (ALWTRP)  The 
Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  recommended 
modifications  to  the  ALWTRP  to  hirther 
reduce  whale  entanglement.  The  intent 
of  this  interim  final  rule  is  to  implement 
the  recommendations  of  the  ALWTRT 
DATES:  This  interim  final  rule  is 
effective  January  22.  2001  Comments 
on  this  interim  final  rule  must  be 
postmarked  or  transmitted  via  facsimile 
by  5  p  m.,  Eastern  Standard  Time,  on 
February  20,  2001  Comments 
transmitted  via  e-mail  will  not  be 
accepted 

ADDRESSES:  Send  comments  on  this 
interim  final  rule  to  the  Chief,  Marine 
Mammal  Division.  NMFS,  Office  of 
Protected  Resources,  1315  East-West 
Highway.  Silver  Spring.  MD  20910 
Copies  of  the  Envirorunental 
Assessment,  ALWTRT  meeting 
summaries,  progress  reports  on 
implementation  of  the  ALWTRP,  and  a 
map  and  table  of  the  changes  to  the 
ALWTRP  may  be  obtained  by  writing 
Douglas  Beach.  NMFS /Northeast 
Region,  1  Blackburn  Dr.,  Gloucester,  MA 
01930  or  Katherine  Wang,  NMFS/ 
Southeast  Region.  9721  Executive 
Center  Dr..  St.  Petersburg,  FL  33702- 
2432 

Send  comments  regarding  any 
ambiguity  or  unnecessary  complexity 
arising  from  the  language  used  in  this 
interim  final  rule  to  the  Marine  Mammal 
Division  Chief  at  the  previously  listed 
address.  See  SUPPLEMENTARY 
INFORMATION  for  Internet  addresses 
pertaining  to  this  interim  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Beach,  NMFS.  Northeast 
Region.  978-281-9254;  Katherine  Wang, 
NMFS.  Southeast  Region.  727-570-5312; 


or  Patricia  Lawson,  NMFS,  Office  of 
Protected  Resources.  301-713-2322. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  background  documents 
for  this  interim  final  rule  and  the  take 
reduction  planning  process  can  be 
downloaded  from  the  ALWTRP  web  site 
at  http://www.nero.nmfs.gov/whaletrp/. 
Copies  of  the  most  recent  marine 
mammal  Stock  Assessment  Reports  may 
be  obtained  bv  writing  to  Richard 
Merrick,  NMFS.  166  Water  St.,  Woods 
Hole,  MA  02543  or  can  be  downloaded 
from  the  Internet  at  http:// 
www.nmfs.noaa.gov/prct     res' 
mammals/sa — rep/sar.html. 

Background 

The  ALWTRP  was  developed 
pursuant  to  the  Marine  Manunal 
Protection  Act  (MMPA)  to  reduce  the 
level  of  serious  injury /mortality  of  all 
whales  in  four  East  Coast  lobster  trap 
and  finfish  gillnef  fisheries.  The 
background  for  the  take  reduction 
planning  process  and  development  of 
the  ALWTRP  is  set  out  in  the  preamble 
to  the  proposed  (62  FR  16519,  April  7, 
1997),  interim  final  (62  FR  39157,  July 
22,  1997).  and  final  (64  FR  7529, 
February  16.  1999)  rules  implementing 
the  ALWTRP.  Additional  information  is 
available  in  the  report  from  the 
ALWTRT  after  its  initial  series  of 
meetings  in  1996  and  1997.  Copies  of 
these  documents  and  supporting 
Environmental  Assessments  are 
available  from  the  NMFS/Northeast 
Region  contact  in  the  ADDRESSES  section 
of  this  document. 

Since  the  ALWTRP  final  rule  was 
published  in  February  1999, 
entanglements  of  whales  have 
continued  to  occur.  The  four  whale 
species  protected  by  the  ALWTRP  are 
the  northern  right  whale,  the  humpback 
whale,  and  the  fin  whale  which  are 
listed  as  endangered  pursuant  to  the 
Endangered  Species  Act  (ESA),  and  the 
minke  whale.  Because  of  the  critical 
status  of  the  right  whale  population, 
there  is  an  urgent  need  to  reduce 
entanglement.  The  impacts  of  the  gear 
modifications  required  by  this  rule 
(buoy  line  weak  links,  net  panel  weak 
links  with  anchoring  systems, 
restrictions  on  number  of  buoy  lines, 
and  gear  marking)  were  analyzed  in  the 
1997  proposed  and  1999  final  rules  and 
were  available  for  public  comment.  In 
addition,  through  the  ALWTRT  process, 
representatives  of  all  stakeholder  groups 
directly  affected  by  the  ALWTRP 
participated  in  development  of  the 
consensus  recommendations 
implemented  by  this  interim  final  rule. 
Because  of  the  continued  entanglements 


of  whales,  the  Assistant  Administrator 
for  Fisheries,  NOAA  (AA)  has 
determined  that  it  would  be  contrary  to 
the  public  interest  to  delay  this  interim 
final  rule  to  provide  prior  notice  and  an 
opportunity  for  public  comments. 
However,  rather  than  issuing  a  final  rule 
the  AA  is  issuing  an  interim  final  rule 
to  allow  public  comments  to  be  received 
and  considered  before  this  rule  is  made 
final.  The  final  rule  will  be 
incorporating  the  most  current  gear 
technology  that  has  been  tested  and 
confirmed  to  be  valid  for  reducing 
whale  entanglements. 

Recent  Infbrmation  on  Entanglement 
and  Right  Whale  Population  Status 

Section  118  of  the  MMPA  requires 
NMFS  to  monitor  the  incidental  take  of 
U.S.  marine  manunal  stocks.  Through 
the  monitoring  process,  NMFS  obtains 
data  on  annual  serious  injury/mortality 
of  these  stocks  which  is  then  analyzed 
and  prepared  in  accordance  with  the 
Stock  Assessment  Report  (SAR)  process 
established  in  Section  1 1 7  of  the 
MMPA.  Data  presented  in  the  SARs  are 
then  used  for  establishing  take 
reduction  teams,  preparing  take 
reduction  plans,  and  monitoring  the 
progress  of  those  plans.  A  copy  of  the 
most  recent  SAR  can  be  obtained  from 
the  mail  or  web  site  contacts  listed  in 
the  ADDRESSES  section. 

NMFS  prepared  a  summary  of  the 
1 999  entanglement  events  for  the 
ALWTRT's  February  2000  meeting.  The 
most  recent  sumn^^y  of  the  1999  events 
is  available  on  the  ALWTRP  web  site 
listed  in  the  ADDRESSES  section.  A 
summary  of  the  2000  events  will  be 
provided  to  the  ALWTRT  at  its  next 
meeting.  Information  on  some  of  the 
1999  and  2000  events  is  also  available 
on  the  web  page  of  NMFS'  whale 
disentanglement  contractor,  the  Center 
for  Coastal  Studies,  at  http:// 
wvirw. coastalstudies.org/. 

In  1999,  six  confirmed  right  whale 
entanglements,  nine  confirmed 
humpback  whale  entanglements,  three 
confirmed  fin  whale  entanglements,  and 
four  confirmed  minke  whale 
entanglements  were  reported  by  the 
Center  for  Coastal  Studies.  NMFS  has 
determined  that  one  of  the  right  whale 
entanglements  resulted  in  mortality 
which  is  attributable  to  gillnet  gear 
regulated  by  the  ALWTRP:  this 
entanglement  is  described  in  greater 
detail  here. 

As  of  September  8,  2000,  six 
confirmed  right  whale  entanglements, 
1 1  confirmed  humpback  whale 
entanglements,  zero  confirmed  fin 
whale  entanglements,  and  five 
confirmed  minke  whale  entanglements 
have  been  reported  for  2000. 


Information  Specific  to  Right  Whales 

The  northern  right  whale  is  the  rarest 
of  all  large  cetaceans  and  one  of  the 
most  endangered  species  in  the  world. 
The  size  of  fiie  Western  North  Atlantic 
population  has  most  recently  been 
estimated  at  291  animals  (Kraus  et  al., 
In  press).  In  October  1999,  the  Scientific 
Committee  of  the  International  Whaling 
Commission  (IWC)  hosted  a  workshop 
on  the  status  and  trends  in  this 
population  (IWC  In  press)  and 
concluded  that  survival  has  declined. 
Due  to  the  decline  in  survival  resulting 
from  continuing  mortality  coupled  with 
poor  reproducticNi  (as  evidenced  by  the 
decline  in  calving  rates  and  increase  in 
calving  interval),  the  Atlantic  Scientific 
Review  Group  recommended  that  the 
potential  biological  removal  (raR)  level 
for  this  peculation  be  reduced  from  0.4 
individuals  per  year  to  zero  in  the  2000 
SAR. 

Approximately  one-third  of  all  known 
right  whale  mortality  is  caused  by 
human  activities  (Kraus,  1990),  the  most 
significant  of  which  are  ship  strikes  and 
fishing  gear  entanglements. 
Furthermore,  the  small  population  size 
and  low  annual  reproductive  rate 
suggest  that  human  sources  of  mortality 
may  have  a  greater  effect  on  population 
growth  rates  of  the  right  whade  than  on 
Uiose  of  other  whales  (IWC  In  press). 

NMFS  implemented  a  Mandatory 
Ship  Reporting  System  to  help  protect 
right  whales  on  July  1, 1999. 
Commercial  ships  300  tons  and  greater 
are  required  to  report  to  a  shore-based 
station  when  entering  designated  right 
whale  critical  habitats.  When  the 
officers  of  the  ship  report  in,  they  are 
provided  with  the  latest  whale  sightings 
and  advice  on  how  to  avoid  a  collision 
with  the  right  whales. 

With  regard  to  assessing  the 
effectiveness  of  the  ALWTRP,  two 
recent  right  whale  entanglements  are 
particularly  significant.  The  first 
involves  an  adult  female  that  was  first 
sighted  entangled  in  sink  gillnet  gear  in 
the  Cultivator  Shoals  area  off 
Massachusetts  on  May  10,  1999. 
Attempts  to  remove  the  gear  were  made 
several  times  in  September  1999  in 
Canada,  and  some  gear  was  removed. 
However,  the  animal's  injuries  were 
substantial  and  it  was  found  floating 
dead  off  New  Jersey  in  October  1999. 

Another  right  whale  was  sighted 
floating  dead,  entangled  in  fishing  gear 
(type  not  determined)  on  January  19, 
2000,  off  Rhode  Island.  The  carcass 
could  not  be  recovered  and  examined 
due  to  inclement  weather,  therefore  the 
agency  could  not  determine  whether  the 
entanglement  caused  the  death. 


Take  Reduction  Planning  Activities  in 
1999  and  2000 

The  ALWTRP  creates  a  regulatory 
(e.g.,  gear  restrictions,  closures)  and 
non-regulatory  (e.g.,  disentanglement, 
gear  research)  framework  for  reaching 
die  MMPA  take  reduction  goals, 
including  the  short-term  goal  of 
achieving  the  PER  level  and  the  long- 
term  goal  of  reaching  a  zero  mortality 
rate.  The  regulatory  elements  of  the 
ALWTRP  implemented  by  the  1999 
final  rule  included  time/area  closures  in 
right  whale  critical  habitats  and  a  series 
of  gear  modifications  for  lobster  and 
gillnet  gear. 

Pursuant  to  Section  118(f)(7)(E)  and 
(F)  of  the  MMPA,  NMFS  has  reconvened 
the  ALWTRT  periodically  to  monitor 
progress  of  the  ALWTRP  and  to  make 
recommendations  for  improvements. 
The  ALWTRT  met  on  February  8-10, 
1999,  to  review  gear  modifications,  gear 
research  progress,  and  entanglements 
that  occurred  since  the  publication  of 
the  1997  interim  final  rule.  On  April  9, 

1999  (64  FR  17292),  NMFS  published  a 
partial  stay  for  the  gear  marking 
requirements  in  the  northeast  U.S. 
fisheries  until  November  1, 1999,  to 
allow  time  for  modifications  to  the 
requirements  to  be  developed.  On 
December  30,  1999  (64  FR  73434), 
NMFS  extended  the  suspension  \mtil 
November  1,  2000  to  allow  for 
additional  developmental  time.  On 
November  22,  2000  (65  FR  70316), 
NMFS  removed  and  reserved  the  gear 
marking  system  indefinitely.  The 
removal  did  not  apply  to  required  gear 
marking  regimes  in  the  Southeast  U.S., 
which  remains  in  effect.  The  gear 
marking  system  implemented  by  this 
interim  final  rule  replaces  the  one  in  the 
final  rule  for  northeast  fisheries  and  is 
described  later  in  this  document. 

At  the  February  2000  meeting,  the 
ALWTRT  reached  consensus  on  a 
nvunber  of  improvements  to  the  final 
rule  which  could  be  implemented 
without  further  research  as  well  as  more 
advanced  concepts  that  require 
additional  research  jmd  field-testing 
prior  to  implementation.  The  ALWTRT 
provided  detailed  recommendations  for 
short-term  measures,  which  are  the 
subject  of  this  interim  final  rule,  and  an 
outline  for  long-term  measures.  For 
more  information  on  the  range  of 
options  discussed  by  the  ALWTRT, 
readers  should  refer  to  the  February 

2000  meeting  summary  which  is 
available  from  the  NMFS  Northeast 
Regional  Office  contact  provided  in  the 
ADDRESSES  section.  To  facilitate  more 
thorough  discussion  of  area-specific 
issues,  the  ALWTRT  split  into  three 


sub-groups  covering  the  New  England, 
Mid-Atlantic,  and  Southeast  Areas. 

The  ALWTRT  did  not  hilly  discuss 
gillnet  measures  for  the  Mid-Atlantic 
and  Southeast  areas  at  the  February 
2000  meeting.  However,  the  sub-groups 
for  these  areas  met  subsequently 
(August  25,  2000,  and  July  24,  2000, 
respectively)  and  have  provided 
recommendations  to  the  whole 
ALWTRT  for  its  review.  The  Northeast 
subgroup  of  the  ALWTRT  also  met  on 
April  11,  2000,  and  May  22-23,  2000,  to 
discuss  modification  to  the  time/area 
closure  component  of  the  ALWTRP  for 
the  New  England  area. 

Although  NMFS  intends  to  consider 
the  recommendations  of  the  three  sub- 
groups after  they  have  been  fully  vetted 
by  the  whole  ALWTRT,  this  information 
was  not  available  at  the  time  this 
interim  final  rule  and  supporting 
analyses  were  prepared.  NMFS  has 
decided  to  move  forward  with  the 
consensus  recommendations  from  the 
February  2000  meeting  without  waiting 
for  the  additional  sub-group 
recommendations  in  order  to  address 
the  urgent  need  for  additional 
protection  for  the  northern  right  whale. 
Recommendations  fitim  the  April- 
August  2000  sub-group  meetings  will  be 
addressed  in  futiu^  rulemaking. 

Thus,  this  interim  final  rule  only 
implements  the  ALWTRT's 
recommendations  for  lobster  trap  gear  in 
New  England  and  the  Mid-Atlantic  and 
for  anchored  gillnet  gear  in  New 
England.  These  measures  are  described 
in  detail  here.  Readers  should  refer  to 
the  Environmental  Assessment  prepared 
for  this  interim  final  rule  for  a 
discussion  of  impacts  of  this  action  on 
the  environment. 

Changes  Recommended  by  the  Atiantic 
Large  Whale  Take  Reduction  Team  for 
LolMter  Trap  Gear 

The  ALWTRT  reached  consensus  on 
the  following  amendments  to  the 
ALWTRP  lobster  trap  gear  restrictions 
for  each  time/area  combination  outlined 
here.  Further  discussion  on  the  rationale 
for  many  of  the  changes  recommended 
by  the  ALWTRT  is  provided  in  the 
Rationale  section. 

Northern  Inshore  State  Lobster  Wafers 

The  ALWTRT  establishes  an  area 
called  the  "Northern  Inshore  State 
Lobster  Waters  Area"  that  includes  the 
state-water  portions  of  Management 
Areas  1  and  2  in  the  American  Lobster 
Fisher\'  regulations  (64  FR  68228, 
December  6.  1999)  not  otherwise 
included  in  the  right  whale  critical 
habitat.  This  area  does  not  include  the 
portions  of  Rhode  Island  waters  that  are 
currently  exempted  from  the  ALWTRP 
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regulations.  Based  on  the  best  available 
information,  the  ALWTRT  believes  that 
the  threat  of  entanglement  of  right 
whales  in  New  England  state  waters, 
with  the  exception  of  CCB  in  the  winter, 
is  small  enough  that  no  additional  gear 
restrictions  are  needed  at  this  time. 

The  ALVVTRT  recommended  that 
state-water  vessels  comply  with  the 
Lobster  Gear  Take  Reduction 
Technology  List  from  the  Februarv'  1999 
final  rule  (one  option),  with  the 
following  exceptions:  (1)  the  buoy  line 
weak  link  option  maximum  breaking 
strength  changed  from  1100  lbs  (489.8 
kg)  to  600  lbs  (272.4  kg),  and  (2)  buoy 
line  weak  links  must  break  to  produce 
a  knotless  end.  No  gear  marking  was 
recommended  by  the  ALWTRT  for 
lobster  trap  gear  in  the  Northern  Inshore 
State  Lobster  Waters  Area 

The  ALWTRT  also  suggested  that 
fishers  be  encouraged  to  maintain  the 
buoy  lines  as  knot-free  as  possible,  with 
splices  preferable  to  knots. 

Cape  Cod  Bay  Restricted  Area 

The  ALWTRT  recommended 
measures  for  the  CCB  Restricted  Area, 
which  is  the  same  as  the  area  of  CCB 
designated  as  right  whale  critical 
habitat.  As  in  the  final  rule,  these 
measures  are  divided  into  two 
categories:  the  peak  and  off-peak 
periods  of  right  whale  abundance 

The  ALWTRT  did  not  recommend 
additional  measures  for  the  peak  period 
of  right  whale  abundance  (January  1  - 
May  15)  in  the  CCB  Restricted  Area.  For 
monitoring  purposes,  a  gear  marking 
system  was  recommended  to  be 
implemented.  Thus,  all  buoy  lines  must 
be  marked  with  a  red  mark  midway 
along  all  lobster  trap  buoy  lines:  this  is 
the  same  color  required  for  the  Northern 
Nearshore  Lobster  Waters  Area.  The 
gear  marking  system  is  discussed  in 
greater  detail  here. 

For  the  off-peak  period  (Mav  16  - 
December  31).  the  ALWTRT  divided  the 
CCB  Restricted  Area  into  state  and 
Federal  waters.  For  the  state-water 
portion,  the  ALWTRT  recommended 
that  the  Lobster  Take  Reduction 
Technology  List  in  the  February  1999 
final  rule  be  maintained,  but  that  the 
number  of  requirements  from  the  list  be 
reduced  from  two  to  one  so  that  the 
requirements  would  be  similar  to  those 
for  the  Northern  Inshore  State  Lobster 
Waters  Area  during  the  off-peak  period. 
Changes  to  the  Lobster  Take  Reduction 
Technology  List  described  in  this 
document  also  apply  to  lobster  gear  set 
in  the  state-water  portion  of  the  CCB 
Restricted  .\rea  during  the  off-peak 
period.  For  consistency  with 
requirements  for  Northern  Inshore  State 
Lobster  Waters,  no  gear  marking  is 


required  for  the  state-water  portion  of 
(]CB  during  the  off-peak  period. 

For  the  Federal-water  portion  of  the 
CCB  Restricted  Area  during  the  off-peak 
period,  the  ALWTRT  recommended  that 
lobster  trap  gear  set  in  this  area  be 
required  to  comply  with  the 
requirements  for  the  Northern 
Nearshore  Lobster  Waters  Area.  The 
.\LWTRT  recommended  different 
measures  for  the  Federal-water  portion 
because,  although  all  four  whale  species 
protected  by  the  ALWTRP  might 
occasionally  enter  the  state-water 
portion  of  the  area  during  the  off-peak 
period  for  right  whales,  the  best 
available  information  suggests  that  most 
sightings  of  all  whale  species  in  this 
time/area  have  been  in  the  Federal- 
water  portion.  The  ALWTRT  also 
recognized  that  the  Commonwealth  of 
Massachusetts  monitors  concentrations 
of  whales  that  are  sighted  in  the  state- 
water  portion  of  the  area  during  the  off- 
peak  period  and  notifies  NMFS  and 
fishermen  of  the  whales'  locations.  Gear 
marking  (red)  midway  on  buoy  lines  is 
required  for  lobster  trap  gear  set  in  the 
Federal-water  portion  of  CCB  during  the 
off-peak  period. 

Great  South  Channel  Restricted  Lobster 
Area 

Management  of  the  GSC  Restricted 
Lobster  Area  for  lobster  trap  gear 
maintains  the  right  whale  critical 
habitat  area  as  one  unit.  For  monitoring 
purposes,  the  ALWTRT  recommended 
that  all  lobster  trap  buoy  lines  set  in  this 
time/area  be  marked  with  a  black  mark 
midway  along  each  buoy  line.  This  is 
the  same  mark  required  for  the  Offshore 
Lobster  Waters  Area. 

The  ALWTRT  did  not  make  any 
recommendations  for  adjustments  in  the 
GSC  Restricted  Lobster  Area  during  the 
peak  right  whale  period.  Therefore,  the 
area  remains  closed  to  lobster  trap  gear 
until  NMFS  "determines  that  alternative 
fishing  practices  or  gear  modifications 
have  been  developed  that  reduce  the 
risk  of  serious  injury  or  mortality  to 
whales  to  acceptable  levels"  (64  FR 
7534). 

For  the  off-peak  period  (July  1  -  March 
31 )  of  right  whale  abundance  in  the  GSC 
Restricted  Lobster  Area,  the  ALWTRT 
recommended  that  requirements  for  this 
time/area  (choosing  two  options  from 
the  Lobster  Gear  Technology  List)  be 
replaced  with  a  mandator^'  requirement 
for  knotless  buoy  line  weak  links.  The 
maximum  breaking  strength  of  3780  lb 
(1714.3  kg)  for  this  buoy  line  weak  link 
requirement  is  the  same  as  in  the 
tecihnology  list  from  the  final  rule. 

The  ALVVTRT  also  recommended,  and 
NMFS  ih  currently  undertaking, 
research  on  the  actual  operational  forces 


experienced  in  the  offshore  lobster 
fishery  to  determine  options  for  reduced 
breaking  strength. 

Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area 

Readers  should  refer  to  the  Northern 
Nearshore  Lobster  Waters  Area 
discussion  below  for  new  measures 
applicable  to  the  Stellwagen  Bank/ 
Jeffreys  Ledge  Restricted  Area.  NMFS 
also  maintains  the  Stellwagen  Bank/ 
Jeffreys  Ledge  Restricted  Area 
designation  from  the  final  rule  because 
of  its  significance  as  a  high-use  habitat 
for  whales  and  the  need  to  maintain  the 
flexibility  to  implement  protective 
measures  in  the  future. 

Northern  Nearshore  Lobster  Waters 
Area 

The  ALWTRT  recommended  that 
NMFS  establish  an  area  called  the 
"Northern  Nearshore  Lobster  Waters 
Area"  to  encompass  the  federal-water 
portion  of  EEZ  Nearshore  Management 
Area  1,  Area  2,  and  the  Outer  Cape 
Lobster  Management  Area  as  defined  in 
the  lobster  fishery  management  plan, 
excluding  the  critical  habitat  areas  and 
the  Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area.  This  area  does  not 
include  the  Area  2/3  Overlap  from  the 
lobster  fishery  management  plan; 
instead  Area  2/3  is  included  in  the 
Offshore  Lobster  Waters  Area. 

For  reduction  of  entanglement  risk 
from  lobster  trap  gear  set  in  the 
Northern  Nearshore  Lobster  Waters 
Area,  the  ALWTRT  reconunended  that 
the  technology  list  strategy  from  the 
final  rule  (one  option  required)  be 
replaced  with  the  following  mandatory 
modifications:  (1)  Breaking  strength  of 
the  weak  link  at  the  buoy  is  decreased 
from  1100  lb  (498.8  kg)  to  600  lbs  (272.4 
kg);  (2)  the  weak  link  must  break  to 
produce  a  knotless  end;  (3)  no  single 
traps  are  prohibited;  and  (4)  multiple- 
trap  trawls  with  two  to  five  traps  can 
only  have  one  buoy  line.  For  monitoring 
purposes,  the  ALWTRT  recommended 
marking  all  vertical  lines  midway  in  the 
water  column  with  a  red  mark.  The 
ALWTRT  also  suggested  that  fishers  be 
encouraged  to  maintain  the  buoy  lines 
as  knot-free  as  possible,  with  splices 
preferable  to  knots. 

The  ALWTRT  determined  that 
requiring  this  new  set  of  gear 
modifications  in  areas  where  whales 
may  not  be  concentrated,  but  are  likely 
to  be  transiting,  would  significantly 
reduce  the  risk  of  serious  injury/ 
mortality  to  these  animals  due  to 
entanglement  in  lobster  trap  gear. 
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Southern  Nearshore  Lobster  Waters 

The  ALWTRT  recommended  that 
NMFS  change  the  name  of  the  area 
designated  as  "Southern  Inshore  Lobster 
Waters"  in  the  February  1999  final  rule 
to  "Southern  Nearshore  Lobster  Waters 
Area"  and  revise  the  boundaries  to  be 
consistent  with  the  American  Lobster 
Fishery  regulations.  The  Southern 
Nearshore  Lobster  Waters  Area 
encompasses  both  the  state-  and 
Federal-water  portions  of  EEZ 
Nearshore  Management  Areas  4  and  5 
(as  defined  in  the  American  Lobster 
Fishery  regulations),  excluding  the 
waters  currently  exempted  from 
regulation  under  the  AXWTRP. 

The  ALWTRT  did  not  recommend 
splitting  the  Southern  Nearshore  Lobster 
Waters  Area  into  state  and  Federal 
waters  because  it  did  not  recommend 
different  modifications  for  these  zones 
at  this  time.  The  ordy  change  the 
ALWTRT  reconunended  for  reduction  of 
entanglement  risk  in  this  area  is  that  the 
lobster  trap  gear  must  comply  with  one 
option  from  the  technology  list.  For 
monitoring  purposes,  the  ALWTRT 
reconunended  marking  of  buoy  lines  of 
lobster  trap  gear  set  in  this  area  with  an 
orange  mark  midway  along  the  length  of 
the  buoy  line.  .v^ 

Offshore  Lobster  Waters  Area 

The  ALWTRT  recommended  the  area 
designated  as  the  "Offshore  Lobster 
Waters  Area"  to  encompass  both  the 
area  represented  by  EEZ  Offshore 
Management  Area  3  and  the  Area  2/3 
Overlap  as  defined  in  the  American 
Lobster  Fishery  regulations.  However, 
for  the  purposes  of  the  ALWTRP,  the 
GSC  Restricted  Lobster  Area  is 
maintained  as  a  separate  area. 

The  February  1999  final  rule  required 
that  lobster  trap  gear  set  in  this  area 
comply  writh  one  option  from  the 
technology  list.  The  ALWTRT 
recommended  the  following  changes  for 
entanglement  risk  reduction  in  this  area: 
(1)  The  3780  lb  (1714.3  kg)  buoy  line 
weak  link  is  now  mandatory,  and  (2)  the 
weak  link  must  break  to  produce  a 
knotless  end.  The  ALWTRT  also 
reconmiended  that  research  be  done  by 
using  load  cells  to  test  actual  strain  on 
offshore  gear  with  the  intent  to  provide 
options  for  lowering  the  breaking 
strength  of  the  buoy  line  weak  link.  For 
monitoring  purposes,  the  ALWTRT  also 
recommended  that  buoy  lines  be 
marked  with  a  black  mark  midway 
along  the  buoy  line.  For  voluntary 
measures,  the  ALWTRT  recommended 
that  fishers  be  encouraged  to  maintain 
buoy  lines  as  knot-free  as  possible,  with 
splices  preferableto  knots. 


Changes  Recommended  by  Atlantic 
Large  Whale  Take  Reduction  Team  for 
Northeast  Anchored  Gillnet  Gear 

The  ALWTRT  recommended  that 
NMFS  amend  the  ALWTRP  restrictions 
applicable  to  anchored  gillnet  gear  in 
the  Northeast.  In  changing  the  gear 
restrictions  for  the  Northeast  anchored 
gillnet  fisheries,  the  ALWTRT  replaced 
the  gillnet  technology  list  options  with 
mandatory  items.  Unlike  the  strategy  for 
lobster  pot  gear,  the  ALWTRT  did  not 
recommend  a  distinction  between  state 
and  Federal  waters  in  the  Northeast  for 
gilhiet  gear.  The  ALWTRT  did 
reconunend  establishing  an  area  called 
the  "Other  Northeast  Gilhiet  Waters 
Area"  to  encompass  Northeast  waters 
other  than  the  critical  habitats  and  the 
Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area,  which  was  formerly 
designated  as  "Other  Northeast  Waters 
Area".  The  ALWTRT  also  recommended 
that  the  gillnet  gear  restrictions  for  the 
right  whale  critical  habitat  areas  and 
Stellwagen  Bank/Jeffr«ys  Ledge 
Restricted  Area  be  the  same  as  those 
recommended  for  the  Other  Northeast 
Gillnet  Waters  Area. 

Although  new  measures  for  anchored 
gillnet  gear  in  the  Mid-Atlantic  and 
Southeast  were  discussed  by  the 
ALWTRT  at  the  February  2000  meeting, 
the  ALWTRT  did  not  reach  consensus. 
The  Southeast  subgroup  met  on  July  24, 
2000,  and  the  Mid-Atlantic  subgroup 
met  on  August  25,  2000.  NMF  S  wdll 
incorporate  their  recommendations  into 
futiue  rulemaking  for  the  ALWTRP. 

The  following  is  a  discussion  of  the 
changes  for  each  combination  of  time/ 
area  closures.  Further  discussion  of  the 
rationale  for  many  of  the  changes 
recommended  by  the  ALWTRT  is 
provided  in  a  following  section  entitled 
"General  Rationale  for  Gear 
Modification  Changes". 

Cape  Cod  Bay  Restricted  Area 

The  ALWTRT  recommended 
measures  for  anchored  gillnet  gear  set  in 
the  CCB  Restricted  Area,  which  is  the 
area  of  CCB  designated  as  right  whale 
critical  habitat.  These  measures  are 
divided  into  two  categories  for  peak  and 
off-peak  periods  of  right  whale 
abimdance. 

The  peak  period  in  this  area,  or  spring 
restricted  period,  is  January  1  -  May  15. 
The  closure  for  anchored  gillnet  gear  in 
this  time/area  is  unchanged  from  the 
February  1999  final  rule. 

For  the  off-peak  period  (May  16  - 
December  31),  the  ALWTRT 
recommended  replacing  the  technology 
list  option  strategy  from  the  final  rule 
(two  options  required)  with  the 
mandatory  gear  requirements  for 


entanglement  risk  reduction  described 
below  in  the  Other  Northeast  Gillnet 
Waters  Area  section.  For  monitoring 
purposes,  the  ALWTRT  also 
recommended  that  all  anchored  gillnet 
gear  set  in  this  area  be  marked  with  a 
green  marking  midway  along  each  buoy 
line.  This  is  the  same  marking  required 
for  the  Other  Northeast  Gillnet  Waters 
Area. 

Great  South  Channel  Restricted  Gillnet 
Area 

The  GSC  Restricted  Gillnet  Area  is  the 
area  designated  as  right  whale  critical 
habitat  with  the  exception  of  the 
"Sliver"  along  the  western  boundary. 
The  ALWTRT  recommended  that  this 
separation  be  maintained.  The  Sliver 
recommendations  are  discussed  here. 
The  ALWTRT  did  not  reconunend 
changes  to  the  area  boundaries; 
however,  ALWTRT  members  did 
recommend  criteria  for  modification  of 
closure  timing. 

During  the  spring  restricted  period 
(April  1  -  June  30),  anchored  gillnet  gear 
is  prohibited  in  this  area  under  the 
ALWTRP  until  NMFS  "determines  that 
alternative  fishing  practices  or  gear 
modifications  have  been  developed  that 
reduce  the  risk  of  serious  injury  or 
mortality  to  whales  to  acceptable  levels" 
(64  FR  7529,  February  16.  1999).  The 
area  is  also  currently  closed  under 
Framework  Adjustment  23  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP)  as  discussed 
here. 

During  its  1999  and  2000 
deliberations,  the  ALWTRT  agreed  upon 
criteria,  based  on  right  whale  sightings, 
which  the  AA  could  use  to  open  the 
area  early  or  extend  the  closure  through 
July  7.  The  additional  flexibility  was 
requested  by  the  ALWTRT  for  this  time/ 
area,  which  is  ciurently  heavily 
restricted  by  other  measures  for 
groundfish  conservation  under  the 
Multispecies  FMP.  The  ALWTRT 
recommended  that  consideration  be 
given  to  relaxing  the  closing  to  allow 
access  to  the  fishing  grounds  if  NMFS 
determines  that  right  whales  have  left 
the  area.  Conversely,  if  obser\'ations 
from  siu^'eys  indicate  that  the  right 
whales  are  remaining  in  the  closure  area 
longer  than  anticipated,  the  closure 
could  be  extended  through  July  7. 

After  reviewing  the  ALWTRT's 
recommendations,  the  Biological 
Opinion  requirements,  and  the 
requirements  still  effective  under 
Framework  23,  NMFS  has  chosen  not  to 
incorporate  the  closure  modification 
criteria  recommended  by  the  ALWTRT 
for  the  GSC  Restricted  Gillnet  Area.  This 
decision  is  based  in  part  on  the 
significance  that  NMFS  has  placed  on 
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the  GSC  right  whale  critical  habitat  area 
pursuant  to  the  ESA  review  and  also  on 
the  concern  that  closure  modification 
criteria  should  be  considered  in  a 
consistent  manner  for  all  closures  in  the 
.^LUTRP  .Accordingly,  NMFS  prefers  to 
address  criteria  for  modifying  the  GSC 
Restricted  Gillnet  Area  closure  in  the 
context  of  an  ongoing  examination  of 
the  administration  of  all  closures 
currently  in  place  in  the  ALWTRP  or 
which  may  be  developed  in  the  future 
under  such  measures  as  dynamic  area 
management  (in-season  modifications) 
recently  discussed  by  the  ALWTRT 

For  the  off-peaJc  period  duly  1  -  March 
31).  the  ALWTRT  recommended  that 
the  technolog\'  list  strategy  from  the 
final  rule  (two  options  required)  be 
replaced  with  the  mandatory  gear 
requirements  for  entanglement  risk, 
reduction  described  below  in  the  Other 
Northeast  Gillnet  Waters  Area.  For 
monitoring  purposes,  the  ALWTRT  also 
recommended  that  all  anchored  gillnet 
gear  set  in  this  area  be  marked  with  a 
green  mark  midway  along  each  buoy 
line.  This  is  the  same  marking  required 
for  the  Other  Northeast  Gillnet  Waters 
Area 

Great  South  Channel  Sliver  Restricted 
Area 

The  ALWTRT  did  not  recommend 
any  additional  risk  reduction 
modifications  for  anchored  gillnet  gear 
exclusive  to  this  area.  Readers  should 
refer  to  the  Other  Northeast  Gillnet 
Waters  Area  discussion  below  for  new 
measures  that  apply  to  the  GSC  Sliver 
Restricted  Area.  Gear  marking 
requirements  (green)  for  this  area  are  the 
same  as  for  the  Other  Northeast  Gillnet 
Waters  .Area 

Stellwagen  Bank/ Jeffreys  Ledge 
Restricted  Area 

The  .ALWTRT  did  not  recommend 
any  additional  risk  reduction 
modifications  for  anchored  gillnet  gear 
>       exclusive  to  this  area.  Readers  should 
refer  to  the  Other  Northeast  Gillnet 
Waters  Area  discussion  for  new 
measures  that  apply  to  the  Stellwagen 
Bank/Jeffreys  Ledge  area  NMFS  also 
maintains  the  Stellwagen  Bank/Jeffreys 
Ledge  Restricted  .Area  designation 
because  of  its  significance  as  a  high-use 
habitat  for  whales.  Gear  marking 
requirements  (green)  are  the  same  as  for 
the  Other  .Northeast  Gillnet  Waters  .Area. 

Other  \'ortheast  Gillnet  Waters  Area 

The  Other  Northeast  Gillnet  Waters 
Area,  previously  included  as  the  "Other 
Northeast  Waters  Area"  in  the  February 
1999  final  rule,  encompasses  those 
waters  of  the  Northeast  Region  (Maine 
through  and  including  Virginia)  not 


otherwise  included  in  the  CCB 
Restricted  Area,  GSC  Restricted  Gillnet 
Area.  GSC;  Sliver  Restricted  Area. 
Stellwagen  Bank/Jeffrtys  Ledge 
Restricted  Area.  Mid-Atlantic  Coastal 
Waters  Area,  or  exempted  waters.  For 
this  area,  the  ALWTRT  recommended 
reducing  entanglement  risk  by  replacing 
the  technology  list  strategy  from  the 
final  rule  (one  option  required)  with 
mandatory  gear  modifications.  The  new 
mandatory  gear  requirements  for 
anchored  gillnet  gear  set  in  this  area  are: 
(1)  knotless  buoy  line  weak  links  with 
a  breaking  strength  no  greater  than  1100 
lb  (498.8  kg);  (2)  net  panel  weak  links, 
with  a  breaking  strength  no  greater  than 
1100  lb  (498.8  kg),  placed  in  the  center 
of  the  headrope  section  on  each  net 
panel;  and  (3)  for  strings  of  20  or  fewer 
nets,  each  end  of  the  string  must  be 
anchored  with  either  a  Danforth-style 
anchor  with  the  holding  power  of  at 
least  22  lb  (10.0  kg),  dead  weights 
weighing  at  least  50  lb  (22.7  kg),  or  a 
lead  line  weighing  at  least  100  lb  (45.4 
kg)  per  300  feet  (91  4  m).  For  monitoring 
purposes,  the  ALWTRT  recommended 
that  all  anchored  gillnet  buoy  lines  set 
in  this  area  be  marked  with  a  green 
marking  midway  in  the  water  column. 
The  ALWTRT  also  suggested  that  fishers 
be  encouraged  to  maintain  buoy  lines  as 
knot-free  as  possible,  with  splices 
preferable  to  knots. 

The  weak  link-breaking  strength  is  the 
same  as  the  buoy  line  and  net  panel 
weak  link  options  in  the  technology  list 
in  the  February  1999  final  rule.  The 
ALWTRT  requested  that  stress  load 
research  be  conducted  by  the  end  of 
2000  with  the  intent  of  providing 
options  for  lowering  the  maximum  weak 
link  breaking  strength.  Results  from 
ongoing  testing  are  expected  in  late 
2000  The  placement  of  the  net  panel 
weak  link  at  the  center  of  each  panel  is 
a  change  from  the  February  1999  final 
rule,  which  required  that  the  weak  link 
be  placed  between  net  panels. 

General  Rationale  for  Gear 
Modification  Changes 

Buoy  Line  Weak  Links 

The  weak  link  at  the  buoy  increases 
the  likelihood  that  a  line  sliding  through 
ri  whale's  mouth  will  break  away 
quickly  at  the  buoy  before  the  whale 
begins  to  thrash  and  become  more 
entangled.  It  is  also  expected  to  reduce 
risk  in  cases  where  a  whale  gets  line 
wrapped  around  an  appendage  at  a 
point  close  to  the  buoy.  The  weak  link 
would  only  be  effective  when  sufficient 
resistance  is  created  by  the  weight  and 
drag  of  the  gear  to  exceed  the  breaking 
strength  of  the  weak  link. 


The  1100  lb  (489.8  kg)  breaking 
strength  in  the  1997  interim  final  rule 
was  recommended  by  the  Gear  Advisory 
Group  (GAG)  at  its  original  meeting  in 
June  1997  as  a  "best  available  practice" 
which  could  be  used  in  the  gear 
technology  lists.  The  decrease  in  the 
buoy  line  weak  link  breaking  strength 
for  nearshore  lobster  trap  geai  is  based 
on  information  collected  by  the 
ALWTRP  gear  research  program  which 
suggests  that  the  1100  lb  (489.8  kg) 
breaking  strength  required  in  the 
previous  rule  is  higher  than  necessary 
for  the  nearshore  lobster  fishery. 

The  required  breaking  strength  of 
3780  lb  (1714.3  kg)  for  the  offshore 
lobster  buoy  line  weak  links  is  the  same 
as  that  specified  in  the  Lobster  Take 
Reduction  Technology  List  in  the 
February  1999  final  rule.  This  option 
was  developed  based  on  a 
recommendation  fi-om  the  GAG  at  its 
June  1997  meeting  for  0.5  in  (1.27  cm) 
polypropylene  line,  which  has  a 
breaking  strength  of  approximately  3780 
lb  (1714.3  kg).  Initial  testing  conducted 
by  NMFS  suggests  that  this  breaking 
strength  can  be  lowered  for  these  gear 
types  while  still  allowing  the  gear  to  be 
effectively  u«ed.  However,  the  ALWTRT 
requested  further  testing  for  extreme 
conditions.  In  response  to  the 
ALWTRT's  request,  NMFS  is 
conducting  further  testing  to  investigate 
loads  encountered  in  offshore  gear  to 
determine  if  a  lower  breaking  strength 
may  be  effectively  used  in  the  fishery. 

The  required  breaking  strength  of 
1100  lb  (498.9  kg)  for  the  anchored 
gillnet  gear  buoy  line  weak  links  is  the 
same  as  that  specified  in  the  Gillnet 
Take  Reduction  Technology  List  in  the 
February  1999  final  rule.  This  option 
was  developed  based  on  a 
recommendation  from  the  GAG  at  its 
June  1997  meeting.  The  NMFS  gear 
research  staff  is  conducting  further 
testing  of  gillnet  weak  links  along  with 
the  offshore  lobster  testing  mentioned 
above. 

The  NMFS  gear  research  staff  has 
tested  various  types  of  buoy  line  weak 
links  and  provided  fishers  with  a  list  of 
tested  devices  that  include  swivels, 
plastic  weak  links,  rope  of  appropriate 
diameter,  hog  rings,  and  rope  stapled  to 
a  buoy  stick.  Fishers  must  use  one  of 
these  options  or  request  approval  of 
another  option  in  writing  from  the  AA. 
NMFS  gear  staff  will  assist  fishers  in 
determining  whether  alternative  devices 
will  work  as  a  weak  link  and  provide 
them  with  feedback  on  whether  the 
breaking  strength  is  in  compliance  with 
current  ALWTRP  regulations. 

Buoy  line  weak  links  are  required  to 
be  knotless  when  the  weak  link  fails 
because  a  weak  link  that  breaks  but 


leaves  a  knot  or  other  obstruction  at  the 
end  of  the  line  leading  down  to  the  gear 
would  have  reduced  effectiveness.  A 
knot  or  piece  of  a  broken  link  could 
become  lodged  in  the  whale's  baleen  or 
around  an  appendage  and  prevent  the 
line  from  slipping  through. 
Observations  of  right  whale  jaw 
anatomy  suggest  that  even  a  knotless 
line  would  be  difficult  to  pull  through 
a  whale's  mouth  when  the  jaw  is 
clamped  shut.  Testing  on  baleen 
obtained  from  stranded  whale  carcasses 
has  shown  that  knots  hinder  the  passage 
of  line  through  the  baleen.  This  interim 
final  rule  does  not  require  buoy  line 
weak  links  for  lobster  trap  gear  during 
the  peak  period  of  right  whale 
abundance  in  the  CCB  Restricted  Area 
to  be  knotless  because  such  a 
requirement  would  conflict  with  the 
Commonwealth  of  Massachusetts 
regulations  for  lobster  trap  gear  in  this 
time/area.  The  Massachusetts 
regulations  currently  allow  certain  types 
of  knots  as  part  of  one  of  the  weak  link 
options. 

Buoy  Lines 

The  ALWTRT  initially  recommended 
requiring  knot-free  buoy  lines,  but 
changed  to  the  recommendation  to 
volimtary  because  fishers  need  to  repair 
and  re-tie  buoy  lines  frequently  at  sea. 
The  knot-free  buoy  line  concept  is 
similar  to  the  breakaway  buoy  concept, 
where  the  objective  is  to  keep  knots 
from  hanging  up  in  a  whale's  baleen  or 
aroimd  an  appendage  and  preventing 
the  line  from  sliding  out. 

In  some  cases,  fisners  prefer  splices  to 
knots  because  splices  are  stronger. 
NMFS  is  also  recommending  the  use  of 
splices  wherever  possible  because 
splices  are  not  likely  to  increase 
entanglement  threat.  However, 
connecting  lines  using  a  splice  is  not 
practicable  while  gear  is  being  hauled, 
so  splicing,  if  used  at  all,  is 
preferentially  done  on  land  diiring 
seasonal  overhaul  or  as  new  gear  is 
added.  Although  concepts  for  devices  to 
join  lines  quickly  at  sea  have  been 
proposed,  none  are  yet  developed; 
therefore,  there  is  ciurently  no  feasible 
way  to  join  lines  quickly  other  than 
knotting.  NMFS  will  continue  to 
investigate  line  connecting  alternatives 
and  may  require  knotless  buoy  lines  in 
the  future  if  a  reasonable  substitute  for 
knots  is  developed. 

Net  Pane]  Weak  Unks  and  Anchoring 
Requirements 

Weak  links  in  the  center  of  each  50- 
fathom  (300  ft  =  91.4  m)  net  panel 
floatline  (headrope)  are  expected  to 
break  when  a  whale  exerts  pressure  in 
opposition  to  the  resistance  provided  by 


the  anchoring  system  and  weight  of  the 
gear.  The  weak  link  would  allow  the 
floatline  to  part  and  unravel  from  the 
net  mesh  when  a  whale  encoimters  any 
section  of  the  gear.  The  net  mesh  would 
then  be  free  of  the  stronger  floatline  and 
a  large  whale  would  have  a  better 
chance  of  breaking  free  of  the  weaker 
monofilament  mesh. 

The  net  panel  weak  link  requirement 
contained  in  this  interim  final  rule 
specifies  a  breaking  strength  of  no  more 
than  1100  lb  (498.8  kg).  This  breaking 
strength  is  a  significant  reduction  from 
the  floatline  strength  typically  used  in 
sink  gillnet  gear,  which  ranges  from 
1700  lb  (771  8  kg)  to  2500  lb  (1135  kg). 
The  use  of  weak  links  is  not  expected 
to  hinder  retrieval  of  the  gear,  as 
gillnetters  will  be  able  to  haul  their  gear 
by  the  lead  line  in  each  net  panel  and 
the  full-strength  bridles  between  the  net 
panels. 

When  a  whale  encounters  a  net  panel, 
the  pressiue  exerted  by  the  whale  will 
not  necessarily  be  right  at  the  weak  link, 
and  the  part  of  the  headrope  containing 
the  weak  link  will  not  necessarily  be  in 
the  whale's  mouth.  Therefore,  these 
weak  links  do  not  need  to  be  knotless. 

The  anchoring  requirement  is 
intended  to  create  sufficient  resistance 
to  allow  the  net  panel  weak  links  to 
break  when  at  least  1100-lb  (498.8  kg)  of 
pressure  is  exerted  by  a  whale  on  net 
strings  of  20  or  fewer  net  panels.  The 
specified  anchoring  system  is  only 
required  for  net  strings  of  20  or  fewer 
nets  because  NMFS  gear  research  has 
shown  that,  for  strings  of  greater  than  20 
net  panels,  the  1100  lb  (498.8  kg)  force 
necessary  to  break  the  weak  link  is 
reached  solely  by  the  weight  and 
resistance  of  the  gear  itself,  rendering 
additional  resistance  from  anchors 
uimecessary. 

The  net  panel  weak  links  are  required 
in  the  center  of  each  net  panel  floatline, 
rather  than  between  net  panels  as  was 
specified  for  the  gillnet  technology  list 
option  in  the  February  1999  final  rule. 
The  ALWTRT  recommended  changing 
the  placement  of  the  net  panel  weak 
links  because  a  weak  link  placed  at  the 
bridle  might  cause  a  failiu-e  at  a  point  in 
the  gear  which  is  critical  for  safe 
hauling  of  the  gear  eind  would  reduce 
chances  of  lost  gear.  Fmlhermore,  in 
cases  where  a  whale  hits  the  gear  near 
a  weak  link  in  the  floatline,  a  breaking 
point  within  that  floatline  would 
maximize  the  chance  for  the  whale  to 
break  away  from  the  net  as  soon  as 
possible,  before  becoming  entangled  in 
the  mesh.  Once  a  whale  becomes 
entangled  in  the  mesh,  there  is  a  greater 
chance  that  other  parts  of  the  gear, 
including  the  heavier  lines  will 
contribute  to  the  seriousness  of  the 


entanglement.  This  theory  is  also  based 
on  observations  of  the  flexibility  and 
mobility  of  net  strings  along  the  ocean 
floor,  where  the  nets  become  bowed 
with  the  current  rather  than  remain  in 
a  rigid  straight  line.  A  whale  exerting 
force  on  a  net  string  would  move  the  net 
before  breaking  it.  Diuing  that  period  of 
movement,  a  net  without  weak  links  is 
likely  to  wrap  along  either  side  of  the 
whale.  With  a  weak  link  at  the  bridle, 
which  is  much  shorter  than  the  net 
panel  sections,  there  is  a  greater  chance 
that  a  whale  would  come  away  wrapped 
in  sections  of  the  net. 

At  this  time,  information  is  not 
available  on  the  ideal  breaking  strength 
for  different  locations  along  a  string  of 
nets,  the  ideal  number  of  weak  links,  or 
for  all  oceanographic  conditions.  The 
ALWTRT  requested  further  testing  on 
these  parameters  for  New  England 
waters  and  to  determine  appropriate 
configiu-ations  for  the  Mid  Atlantic. 

Single  Traps  and  Multiple-trap  Trawls 

Prohibiting  single  pots  in  Federal 
waters  reduces  the  niunber  of  buoy  lines 
in  the  water  column.  Trap  trawls  of  up 
to,  and  including,  five  traps  have  only 
one  buoy  line,  which  accomplishes  the 
goal  of  reducing  the  number  of  lines  in 
the  water  column.  The  ALWTRT 
recommended  this  consensus  measure 
as  a  reasonable  means  of  reducing  the 
entanglement  risk  represented  by 
vertical  lines  in  nearshore  waters  where 
large  whale  movements  predominandy 
occur  in  summer  and  fall.  Although 
NMFS  has  limited  information  on  the 
niunber  of  single  traps  in  use  in  Federal 
waters  at  this  time,  it  is  known  that 
single  traps  are  used  in  some  areas. 
Therefore,  lobster  trap  vessels  operators 
who  decide  to  continue  fishing  in 
federal  waters  must  reconfigure  the  gear 
into  multiple-trap  trawls,  thereby 
reducing  the  number  of  buoy  lines  in 
the  water. 

Gear  Marking 

As  noted  earlier,  on  April  9,  1999  (64 
FR  17292),  NMFS  pubUshed  a  partial 
stay  suspending  the  gear  marking 
requirements  for  the  northeast  U.S. 
fisheries  until  November  1, 1999  to 
allow  time  for  developing  modifications 
to  the  requirements.  On  December  30, 
1999  (64  FR  73434),  the  suspension  was 
extended  imtil  November  1,  2000  to 
allow  for  additional  developmental 
time.  On  November  22,  2000  (65  FR 
70316),  a  final  rule  was  pubhshed 
removing  and  reserving  the  gear 
marking  system  indefinitely.  The  system 
provided  in  the  February  16,  1999,  final 
rule  (64  FR  7529)  involved  two-part 
color  markings  (one  for  fishery  and  one 
for  area)  placed  in  two  places  on  each 
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buoy  line  but  did  not  provide  individual 
vessel  identification.  NMFS  agreed  to 
the  ALVVTRT's  request  for  a  suspension 
of  the  gear  marking  requirements  to 
allow  for  further  study  of  alternative 
systems  which  would  provide 
identification  of  individual  vessels  and 
be  less  complex  Individual 
identification  is  still  preferred  to 
maximize  information  on  when  and 
where  gear  was  set  as  well  as  to  provide 
a  description  of  the  modification  in  use 
However,  it  has  proven  difficult  to  find 
a  marking  material  that  can  be  plated  on 
lines  without  interfering  with  fishing 
operations  or  creating  a  safety  hazard 
Therefore,  the  ALWTRT  recommended 
a  simpler  system  involving  a  one-color 
marking  placed  in  one  location,  midway 
on  each  buoy  line  for  all  lobster  trap 
gear  (except  lobster  trap  gear  in 
Northern  Inshore  State  Lobster  Waters 
and  in  the  state- water  portion  of  the 
CCB  Restricted  Area  during  the  off-peak 
period)  and  for  all  Northeast  anchored 
gilLnet  gear.  The  one-color  marking 
indicates  both  area  and  gear  type,  where 
previously  a  two-color  code  was 
required.  For  example,  lobster  trap  gear 
set  in  the  Northern  Nearshore  Lobster 
Waters  Area  must  have  a  red  mark,  and. 
by  contrast,  lobster  trap  gear  in  the 
Southern  Nearshore  Lobster  Waters 
Area  must  have  an  orange  mark. 

With  regard  to  markings  which  yield 
individual  vessel  information,  many  of 
the  state  and  Federal  fishery 
management  plans  currently  require 
marking  of  buoys  and/or  traps  with 
individual  vessel  identification 
Additionally,  some  plans  require  tags 
for  gillnet  gear  when  there  are  caps  on 
the  number  of  net  sets  in  a  certain  area 
for  effort  reduction.  NMFS  plans  to 
work  with  state  fisheries  agencies  to 
investigate  the  plans  coastwide  and 
identify  gaps  in  marking  of  surface  gear, 
gillnets,  and  traps.  This  information  will 
be  presented  to  the  ALWTRT  and  GAG 
for  fut\ire  consideration. 

The  ALWTRT  had  originally 
discussed  the  need  to  mark  gear  in  such 
a  way  that  there  would  be  enough 
markings  on  the  buoy  lines  and 
groundlines  that  the  sections  of  line 
likely  to  be  found  on  a  whale  would  be 
marked  with  individual  vessel 
identification.  However,  at  the  February 
2000  meeting,  the  ALWTRT  recognized 
that  a  marking  system  extensive  enough 
to  meet  those  requirements  had  not  yet 
been  developed.  Consequently,  the 
ALWTRT  recommended  requiring  only 
one  marking  per  buoy  line  and  did  not 
recommend  markings  for  groundlines  at 
this  time. 

The  NMFS  gear  research  program  has 
provided  options  for  marking  or  affixing 
the  gear  marking  color  code  that  include 


dye,  paint,  thin  colored  line  whipped 
around  the  buoy  line  or  woven  through 
It,  thin  colored  plastic,  or  heat  shrink 
tubing. 

Other  Entanglement  Reduction 
Measures  not  Specified  in  this  Plan 

Several  fishery  management  plans 
affect  the  level  of  fixed  gear  effort  and, 
therefore,  the  level  of  entanglement  risk 
to  large  whales  protected  by  the 
ALWTRP.  These  plans  and  several 
specific  actions  are  described  in  the 
preamble  to  the  Februarv  16,  1999,  final 
rule  (64  FR  7529).  NMFS  has  also 
implemented  the  Harbor  Porpoise  TaJce 
Reduction  Plan  (63  FR  66464)  which 
contains  additional  gillnet  fishing  effort 
reduction  in  New  England  and  the  Mid- 
Atlantic 

Changes  from  the  February  1999  Final 
Rule 

With  this  interim  final  rule,  NMFS  is 
implementing  the  recommendations  of 
the  ALWTRT  described  for  lobster  trap 
gear  throughout  the  range  of  the 
American  lobster  fishery  and  for 
anchored  gillnet  gear  in  Uie  Northeast. 
Specifically,  these  changes  are: 

1.  Rcmova]  of  definitions  for  "Inshore 
Lobster  Waters  ",     Northeast  Waters". 
"Offshore  Lobster  Waters",  "Southeast 
Waters '.  and  "Stellwagen  Bank/Jeffreys 
Ledge  Area".  These  terms  are  removed 
from  the  definitions  section  of  the  rule 
in  favor  of  describing  the  areas  in  the 
area-specific  sections  of  this  interim 
final  rule.  This  practice  is  consistent 
with  the  manner  in  which  areas  are 
described  in  the  FMP  regulations. 

2.  Lobster  area  changes.  The  generic 
lobster  areas  are  replaced  with 
designations  which  are  consistent  with 
the  area  descriptions  in  the  American 
Lobster  Fishery  regulations  (64  FR 
68228,  Decenber  6,  1999).  In  addition, 
the  ALWTRT  recommended  that  the 
nearshore  lobster  fishery  in  waters  off 
New  England  states  be  further  split  into 
state  and  Federal  waters.  Thus,  the 
north/south  division  line  of  41^  30'  N. 
lat  has  been  removed,  and  the  following 
inshore  and  nearshore  area  descriptions 
are  added  to  be  consistent  with  the 
American  Lobster  Fishery  regulations: 
(a)  the  "Northern  Inshore  State  Lobster 
Waters  Area"  includes  the  state  waters 
of  Maine,  New  Hampshire, 
Massachusetts,  and  Rhode  Island,  which 
fall  within  the  Exclusive  Economic 
Zone  (EEZ)  Nearshore  Management 
Area  1  and/or  Area  2;  (b)  the  "Northern 
Nearshore  Lobster  Waters  Area" 
includes  the  Federal  waters  of  EEZ 
Nearshore  Management  Areas  1  and  2  as 
well  as  the  EEZ  Nearshore  Outer  Cape 
Lobster  Management  Area;  and  (c)  the 
"Southern  Nearshore  Lobster  Waters 


Area"  includes  both  state  and  Federal 
waters  of  EEZ  Nearshore  Management 
Areas  4  and  5.  Management  measures 
for  these  waters  do  not  affect  the 
exempted  waters  listed  in  §  229.32 
(a)(2).  Separate  areas  for  right  whale 
critical  habitat  and  the  Stellwagen 
Bank/Jeffreys  Ledge  area  are 
maintained.  The  "Offshore  Lobster 
Waters  Area"  is  modified  to  correct 
Points  C  and  ZA  and  to  add  Point  ZB 
to  be  consistent  with  the  American 
Lobster  Fishery  regulations.  It  is  also 
clarified  that  the  Area  2/3  Overlap  in 
the  lobster  plan  is  encompassed  by  the 
Offshore  Lobster  Waters  Area  in  the 
ALWTRP, 

3.  Prohibitions. 

The  Prohibitions  listed  in  §  229.2  are 
modified  to  incorporate  changes  made 
with  this  interim  final  rule. 

4.  Gear  marking  for  lobster  trap  gear 
and  Northeast  gillnet  gear.  The  gear 
marking  system  implemented  for  lobster 
trap  gear  (in  the  New  England  and  Mid- 
Atlantic  areas)  and  anchored  gillnet  gear 
(in  New  England  areas)  replaces  that 
specified  in  the  February  1999  final 
rule.  Gear  marking  is  required  for 
anchored  gillnet  gear  in  the  CCB 
Restricted  Area,  Stellwagen  Bank/' 
Jeffreys  Ledge  Restricted  Area.  GSC 
Restricted  Gillnet  Area,  GSC  Sliver 
Restricted  Area,  and  Other  Northeast 
Gillnet  Waters  Area.  Gear  marking  is 
also  required  for  lobster  trap  gear  in  the 
Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area,  GSC  Restricted  Lobster 
Area,  Northern  Nearshore  Lobster 
Waters  Area,  Southern  Nearshore 
Lobster  Waters  Area,  Offshore  Lobster 
Waters  Area,  and  CCB  Restricted  Area 
(whole  area  during  the  winter  restricted 
period  and  Federal  waters  only  during 
the  other  restricted  period).  For  the 
above  gear/area  combinations,  gear 
marking  of  buoy  lines  is  changed  from 

a  two-color  code  on  each  buoy  line  to 
a  one-color  code  midway  along  the  buoy 
line.  Gear  marking  is  not  required  for 
lobster  gear  in  the  Northern  Inshore 
State  Lobster  Waters  Area  or  for  the 
state-water  portion  of  the  CCB 
Restricted  area  during  the  other 
restricted  period. 

5.  Gear  marking  in  the  Southeast  U.S. 
Observer  Area.  Requirements  for 
markings  of  buoy  lines  and  net  panels 
in  this  area  have  been  in  effect  since  the 
publication  of  the  February  1999  final 
rule.  Therefore,  NMFS  has  added 
paragraph  (b)of  §  229,32  to  maintain  the 
provisions  of  that  paragraph  that  were 
applicable  to  the  Southeast,  which  uses 
a  different  system  than  that 
implemented  with  this  interim  final 
rule. 

6.  Structural  changes  to  the 
regulations.  The  gear  modification 


requirement  paragraphs  are  re-organized 
to  bring  all  requirements  for  a  given  area 
closer  together.  Paragraph  headings 
reflecting  the  differences  between 
"universal"  and  "area-specific" 
requirements  are  provided,  and  cross- 
references  to  both  gear  marking  and 
universal  gear  modification 
requirements  are  provided  in  a  complete 
set  of  measures  for  each  area, 

7,  Lobster  Take  Reduction  Technology 
List.  Because  measures  for  offshore 
lobster  gear  are  now  mandatory  rather 
than  optional,  the  two  optjons  in  the 
Lobster  Take  Reduction  Technology  List 
specific  to  offshore  lobster  gear  have 
been  removed.  The  technology  list  is 
now  only  applicable  to  nearshore 
lobster  trap  gear.  In  addition,  two  of  the 
remaining  options  have  been  changed. 
The  buoy  line  weak  link  option  has 
been  changed  to  lower  the  breaking 
strength  of  the  weak  link  from  1100  lb 
(498.8  kg)  to  600  lb  (272.4  kg),  and  the 
weak  link  is  now  required  to  be 
knotless. 

8.  Measures  for  lobster  trap  gear  in  the 
"Northern  Inshore  State  Lobster  Waters 
Area  ".  The  Northern  Inshore  State 
Lobster  Waters  Area  is  now  treated  as  a 
separate  area  as  described  in  change 
number  2.  Lobster  trap  gear  in  this  area 
must  still  comply  with  one  option  from 
the  Lobster  Take  Reduction  Technology 
List;  however,  the  nature  of  the 
available  options  has  changed  as 
described  in  change  number  7. 

9  Measures  for  lobster  trap  gear  in  the 
Cape  Cod  Bay  Restricted  Area.  The 
division  of  measures  for  the  CCB 
Restricted  Area  (right  whale  critical 
habitat  area)  into  peak  and  off-peak 
requirements  is  maintained.  However, 
the  off-peak  section  is  further 
subdivided  into  state  and  federal  waters. 
Changes  for  the  peak  period  of  right 
whale  abundance  (January  1  -  May  15) 
include  mandatory  gear  marking  (red) 
midway  on  all  buoy  lines.  Changes  to 
the  off-peak  period  (May  16  -  December 
31)  for  state  waters  include  reducing  the 
number  of  technology  list  options 
required  from  two  to  one.  Because  the 
technology  list  has  changed,  the  option 
list  requirement  is  affected  by  the 
changes  described  in  change  niunber  7. 
For  the  Federal-water  portion  of  the 
CCB  Restricted  Area  diuing  the  off-peak 
period,  technology  list  options  strategy 
is  replaced  with  the  mandatory 
requirements  described  in  change 
number  12.  and  gear  marking  (red)  on 
buoy  lines  is  required  throughout  the 
year. 

10.  Measures  for  lobster  trap  gear  in 
the  Great  South  Channel  Restricted 
Lobster  Area.  Changes  to  the  lobster  trap 
requireftients  for  the  off-peak  (April  1  - 
June  30)  period  for  this  area  include  (1) 


replacing  the  technology  list  options 
strategy  (two  items  required)  with 
mandatory  knotless  buoy  line  weak 
links  with  a  breaking  strength  of  no 
more  than  3780  lb  (1714.3  kg)  and  (2) 
mandatory  gear  marking  (black)  midway 
on  all  buoy  lines. 

1 1 ,  Measures  for  lobster  trap  gear  in 
the  Stellwagen  Bank/feffreys  Ledge 
Restricted  Area.  Changes  for  lobster  trap 
gear  in  this  area  include  (1)  Replacing 
the  technology  list  options  strategy  (two 
items  required)  with  the  mandatory 
modifications  described  in  change 
number  12  and  (2)  mandatory  marking 
(red)  midway  on  all  buoy  lines. 

12,  Measures  for  lobster  trap  gear  in 
the  "Northern  Nearshore  Lobster  Waters 
Area".  For  this  area,  the  technology  list 
options  strategy  (one  item  required)  is 
replaced  with  the  following  mandatory 
gear  modification  requirements:  (1) 
Knotless  buoy  line  weak  links  with  a 
breaking  strength  of  no  more  than  600 
lb  (272.4  kg),  (2)  prohibition  on  single 
traps,  and  (3)  only  one  buoy  line 
permitted  for  trawls  of  up  to  five  traps. 
In  addition,  gear  marking  (red)  midway 
on  all  buoy  lines  is  required, 

13,  Measures  for  lobster  trap  gear  in 
the  "Southern  Nearshore  Lobster  Waters 
Area".  The  number  of  technology  list 
options  required  (one)  is  unchanged; 
however,  the  nature  of  available  options 
is  changed  as  described  in  change 
number  7.  In  addition,  lobster  trap  gear 
set  in  this  area  must  be  marked  (orange) 
midway  along  all  buoy  lines, 

14,  Measures  for  lobster  trap  gear  in 
the  Offshore  Lobster  Waters  Area.  The 
technology  list  options  su-ategy  (one 
item  required)  is  replaced  with  a 
requirement  for  a  knotless  buoy  line 
weak  link  with  breaking  strength  of  no 
more  than  3780  lb  (1714.3  kg),  hi 
addition,  marking  (black)  of  all  lobster 
trap  buoy  lines  midway  along  the  buoy 
line  is  required. 

15,  Measures  for  anchored  gillnet  gear 
in  the  Cape  Cod  Bay  Restricted  Area. 
The  gillnet  technology  list  options 
strategy  (two  items  required)  for  the  off- 
peak  period  (May  16  -  December  31)  is 
replaced  with  the  following 
requirements:  (1)  A  knotless  buoy  line 
weak  link;  (2)  the  buoy  line  and  net 
panel  weak  link  breaking  strength  of  no 
more  than  1100  lb  (498,8  kg)  is  now 
mandatory;  (3)  the  placement  of 
floatline  (headrope)  weak  link  is 
changed  from  bridles  to  the  center  of 
each  net  panel;  and  (4)  an  anchoring 
system  consisting  of  either  (a)  dead 
weights  weighing  at  least  50  lb  (22.7  kg) 
at  each  end  of  the  net  string,  (b)  anchors 
with  the  holding  power  of  at  least  a  22 
lb  (10.0  kg)  Danforth-style  anchor  at 
each  end  of  the  net  string,  or  (c)  a  lead 
line  weighing  at  least  100  lb  (45.4  kg) 


per  300  ft  (91.4  m)  for  each  net  panel  in 
the  net  string  is  required  for  net  strings 
of  20  or  fewer  nets.  In  addition,  marking 
(green)  of  all  buoy  lines  midway  along 
the  buoy  line  is  required. 

16.  Measures  for  anchored  gillnet  gear 
in  the  Great  South  Channel  Restricted 
Gillnet  Area.  The  separation  of  the  bulk 
of  the  right  whale  critical  habitat  area 
from  the  "Sliver"  along  the  western 
boundary  is  maintained.  (See  change 
number  17  for  changes  to  Sliver  Area 
requirements.)  For  the  off-peak  (July  1  - 
March  31)  period,  the  technology  list 
options  strategy  (two  items  required)  is 
replaced  with  the  mandatory  gear 
modifications  as  described  in  change 
number  15  for  CCB.  Gear  marking 
(green)  is  also  now  required  midway 
along  all  buoy  lines. 

17.  Measures  for  anchored  gillnet  gear 
in  the  Great  South  Channel  Sliver 
Restricted  Area.  For  the  off-peak  period 
(July  1  -  March  31).  the  technology  list 
options  strategy  (two  items  required)  is 
replaced  with  the  mandatory  gear 
modifications  described  in  change 
number  15  for  CCB.  Gear  marking 
(green)  is  also  required  midway  along 
all  buoy  lines. 

18.  Measures  for  anchored  gillnet  gear 
in  the  Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area.  The  technology  list 
options  strategy  (two  items  required)  is 
replaced  with  the  mandatory  gear 
modifications  described  in  change 
number  15  for  CCB.  Gear  marking 
(green)  is  also  required  midway  along 
all  buoy  lines. 

19.  Measures  for  anchored  gillnet  gear 
in  the  Other  Northeast  Gillnet  Wafers 
Area.  The  technology  list  options 
strategy  (one  item  required)  is  replaced 
with  the  mandatory  gear  modifications 
described  in  change  number  15  for  CCB. 
Gear  marking  (green)  is  also  required 
midway  along  all  buoy  lines. 

Classification 

An  Environmental  Assessment  (EA) 
describing  the  impacts  to  the 
environment  that  would  result  from  the 
implementation  of  the  ALWTRP  was 
prepared  for  the  July  22,  1997,  interim 
final  rule  (62  FR  39157).  Supplemental 
EAs  were  also  prepared  for  the  April  9, 
1999.  final  rule  (64  FR  17292)  and 
subsequent  gear  marking  suspensions. 
The  conclusion  of  those  EAs  was  that 
the  actions  would  pose  no  significant 
adverse  environmental  impact.  NMFS 
prepared  an  EA  for  this  interim  final 
rule  and  has  concluded  that  these 
regulations  would  pose  no  significant 
adverse  environmental  impact. 

The  actions  implemented  by  this 
interim  final  rule  are  expected  to  impact 
approximately  7,539  lobster  trap  fishing 
operations  and  316  gillnet  operations. 
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Four  alternatives  were  evaluated  in  th>' 
EA  prepared  for  this  interim  final  rule, 
including  a  status  quo  or  "no  action" 
alternative  as  represented  by  the  1999 
final  rule,  the  present  interim  final  rule, 
and  two  other  alternatives  F(3r  a 
description  and  a  detailed  economic 
analysis  of  the  alternatives  analyzed  for 
the  lobster  fleet  and  gillnet  fleet,  readers 
should  refer  to  the  EA  prepared  for  this 
interim  final  rule.  The  total  cost  to  the 
lobster  industry  resulting  from  the  time/ 
area  closures  and  gear  restrictions  in 
this  interim  final  rule  is  expected  to  fall 
between  S191K  and  S539K.  The  total 
cost  to  the  gillnet  industry  under  this 
interim  final  rule,  based  on  a  point 
estimate,  is  expected  to  be 
approximately  S109K.  Adding  the 
lobster  trap  and  gillnet  costs,  the  total 
cost  to  the  combined  fleets  is  expected 
to  fall  between  $300K  and  S648K. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

This  interim  final  rule  contains 
coUection-of-information  requirements 
subject  to  the  (PRA)  which  has  been 
approved  by  the  (OMB)  under  control 
number  0648-0364.  Public  reporting 
burden  for  marking  fishing  gear,  using 
the  whipping  line  option,  is  estimated 
to  average  .5  minutes  per  line  This 
estimate  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information 
Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden  to  the  NMFS, 
Office  of  Protected  Resources.  Marine 
Mammal  Division  Chief  (see  ADDRESSES) 
and  to  OMB  at  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503  (Attention:  NOAA  Desk 
Officer). 

This  interim  final  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866 

Pursuant  to  15  CFR  930.35(d)(2), 
NMFS  has  determined  that  preparation 
of  a  consistency  determination  for  this 
interim  final  rule  is  unnecessary 
because  the  action  falls  within  the  scope 
of  past  ALVVTRP  actions  for  which 
consistency  determinations  were  made. 
Therefore,  this  action  does  not  change 
the  determination  that  the  ALWTRP 
will  be  implemented  in  a  manner  that 
is  consistent  to  the  maximum  extent 


practicable  with  the  approved  coastal 
zone  management  programs  of  the  U.S. 
Atlantic  coastal  states.  This 
determination  has  been  submitted  for 
review  by  the  responsible  state  agencies 
under  Section  307  of  the  Coastal  Zone 
Management  Act. 

A  biological  opinion  (BO)  on  the 
ALWTRP  was  finalized  on  July  15. 
1997  That  opinion  concluded  that 
implementation  of  the  ALWTRP  and 
continued  operation  of  fisheries 
conducted  under  the  American  Lobster, 
Northeast  Multispecies,  and  Shark 
FMPs,  as  modified  by  the  ALWTRP. 
may  adversely  affect,  but  are  not  likely 
to  jeopardize  the  continued  existence  of 
any  listed  species  or  adversely  modify 
critical  habitat.  A  further  determination 
was  made  that  the  February  16,  1999, 
final  rule  (64  FR  7529)  did  not  change 
the  basis  for  that  BO.  This  interim  final 
rule  implements  additional  gear 
restrictions  for  lobster  trap  emd 
anchored  gillnet  gear  which  will 
provide  additional  protection  for 
endangered  whales.  NMFS  has 
determined  that  this  interim  final  rule 
does  not  change  the  basis  for  the  1997 
and  1999  ESA  determinations.  In 
addition,  NMFS  has  reinitiated  ESA 
section  7  consultation  on  the  FMPs 
listed  to  consider  new  information  on 
endangered  whale  entanglements,  new 
fishery  management  actions,  and  ESA 
listing  actions.  Since  the  ALWTRP  is  the 
Reasonable  and  Prudent  Alternative  for 
several  of  the  FMPs.  future  modification 
of  the  ALWTRP  may  be  necessary  in 
response  to  the  outcome  of  these 
consultations. 

Several  species  of  non-endangered 
marine  mammals  protected  by  the 
MMPA,  including  cetacean  and 
pirmiped  species  that  are  not  the  focus 
of  this  plan  are  known  to  become 
entangled  in  gillnet  and/or  lobster  trap 
gear.  This  action  benefits  large  whales 
and  other  marine  mammals  by 
implementing  restrictions  to  lobster  trap 
and  gillnet  gear  which  are  designed  to 
reduce  adverse  impacts  of  entanglement 
in  those  gear  types.  Therefore,  the 
changes  in  the  ALWTRP  made  by  this 
interim  final  rule  will  have  no  adverse 
impacts  on  marine  mammals. 

Given  the  status  of  the  species  to  be 
protected  and  the  fact  that 
entanglements  are  continuing  to  occur 
under  the  existing  regulations  the  AA, 
for  good  cause,  under  U.S.C.  553  (b)(B) 
finds  that  delaying  this  action  to  allow 
for  prior  notice  and  an  opportunity  for 
public  comment  would  be  contrary  to 
the  public  interest.  Because  prior  notice 
and  an  opportunity  for  public  comment 
are  not  required  to  be  provided  for  this 
interim  final  rule  by  5  U.S.C.  553  or  by 
anv  other  law,  the  analytical 


requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  are 
inapplicable. 

Ttiis  interim  final  rule  does  not 
contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  12612. 

Plain  Language  Requirement  for 
Rulemaking 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  rule.  Send  comments  to  the 
NMFS  Marine  Meunmal  Division  Chief 
(see  ADDRESSES), 
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For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  amended 
to  read  as  follows; 

PART  22»— AUTHORIZATION  FOR 
COMMERCIAL  RSHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority.  16  U.S.C.  1361  et  seq 


§229.2    [Amended] 

2.  In  §  229.2,  the  definitions  of 
"Inshore  Lobster  waters",  "Northeast 
waters",  "Offshore  lobster  waters", 
"Southeast  waters",  and  "Stellwagen 
Bank/Jefeeys  Ledge  area"  are  removed. 

3.  In  §  229.3,  paragraphs  (h)  through 
(k)  are  revised  to  read  as  follows: 

S  229.3    Prohibitions. 

*         *         *     -    •         * 

(h)  It  is  prohibited  to  fish  with  lobster 
trap  gear  in  the  areas  and  for  the  times 
specified  in  §  229.32  (b)(2)  and  (c)(2) 
through  (c)(8)  imless  the  lobster  trap 
gear  complies  with  the  closures, 
marking  requirements,  modifications, 
and  restrictions  specified  in  §  229.32 
(b)(3)(i),  (b)(3)(ii).  and  (c)(1)  through 
(c)(9). 

(i)  It  is  prohibited  to  fish  with 
anchored  gillnet  gear  in  the  areas  and 
for  the  times  specified  in  §  229.32(b)(2) 
and  (d)(2)  through(d)(7)  imless  that 
gillnet  gear  complies  with  the  closures, 
marking  requirements,  modifications, 
and  restrictions  specified  in 
§229.32(b)(3)(i).  (b)(3Kii).  and  (d)(1) 
through  (d)(8). 

(j)  It  is  prohibited  to  fish  with  drift 
gillnet  gear  in  the  areas  and  for  the 
times  specified  in  §  229.32  (d)(7)  and 
(e)(1)  unless  the  drift  gillnet  gear 
complies  with  the  restrictions  specified 
in  §229.32  (eKD. 

(k)  It  is  prohibited  to  fish  with  shark 
gillnet  gear  in  the  areas  and  for  the 
times  specified  in  §  229.32(b)(2), 
(f)(l)(i),  and  (f)(l)(ii)  unless  the  gear 
complies  with  the  closures,  marking 
requirements,  modifications,  and  other 
restrictions  specified  in  §229.32(h)(3)(i), 
(b)(3)(ii).  and  (f)(2)  through  (f)(3)(iii)(D). 
***** 

4.  In  subpart  C,  §  229.32,  paragraphs 
(b)(1)  through  (d)(6)(ii)  are  revised  to 
read  as  follows: 


§  229.32    Atlantic  large  whaie  talce 
reduction  plan  regulations. 

***** 

(h)  Gear  marking  requirements.  (1) 
Specified  gear  consists  of  lobster  trap 
gear  and  gillnet  gear  set  in  specified 
areas. 

(2)  Specified  areas.  The  following 
areas  are  specified  for  gear  marking 
purposes:  CCB  Restricted  Area, 
Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area,  Northern  Nearshore 
Lobster  Waters  Area,  GSC  Restricted 
Lobster  Area,  GSC  Restricted  Gillnet 
Area,  GSC  Sliver  Restricted  Area, 
Southern  Nearshore  Lobster  Waters 
Area,  Offshore  Lobster  Waters  Area, 
Other  Northeast  Gillnet  Waters  Area, 
and  Southeast  U.S.  Observer  Area. 


(3)  Requirements  for  Southeast  U.S. 
Observer  Area.  Any  person  who  owns  or 
fishes  with  specified  fishing  gear  in  the 
Southeast  U.S.  Observer  Area  must 
mark  that  gear  in  accordance  with 
(b)(3)(i)  and  (b)(3)(ii)  of  this  section, 
unless  otherwise  required  by  the 
Assistant  Administrator  under 
paragraph  (g)  of  this  section. 

(i)  Color  code.  Specified  gear  in  the 
Southeast  U.S.  Observer  Area  must  be 
marked  with  the  appropriate  color  code 
to  designate  gear  types  and  areas  as 
follows: 

(A)  Gear  type  code — Gillnet  gear. 
Gillnet  gear  must  be  marked  with  a 
green  marking. 

(B)  Area  code.  Gear  set  in  the 
Southeast  U.S.  Observer  Area  must  be 
marked  with  a  blue  marking. 

(ii)  Markings.  All  specified  gear  in 
specified  areas  must  be  marked  with 
two  color  codes,  one  designating  the 
gear  type,  the  other  indicating  the  area 
where  the  gear  is  set.  Each  color  of  the 
two-color  code  must  be  permanently 
marked  on  or  along  the  line  or  lines 
specified  under  (f)(2)  of  this  section. 
Each  color  mark  of  the  color  codes  must 
be  clearly  visible  when  the  gear  is 
hauled  or  removed  from  the  water.  Each 
mark  must  be  at  least  4  inches  (10.2  cm) 
long.  The  two  color  marks  must  be 
placed  within  6  inches  (15.2  cm)  of  each 
other.  If  the  color  of  the  rope  is  the  same 
as  or  similar  to  a  color  code,  a  white 
mark  may  be  substituted  for  that  color 
code.  In  marking  or  affixing  the  color 
code,  the  line  may  be  dyed,  painted,  or 
marked  with  thin  colored  whipping 
line,  thin  colored  plastic,  or  heat-shrink 
tubing,  or  other  material;  or  a  thin  line 
may  be  woven  into  or  through  the  line; 
or  the  line  may  be  marked  as  approved 
in  writing  by  the  Assistant 
Administrator  (AA). 

(4)  Requirements  for  other  specified 
areas.  Any  person  who  owns  or  fishes 
with  specified  gear  in  the  other 
specified  areas  must  mark  that  gear  in 
accordance  with  (b)(4)(i)  and  (b)(4)(ii)  of 
this  section,  unless  otherwise  required 
by  the  Assistant  Administrator  xmder 
paragraph  (g)  of  this  section.  For  the 
purposes  of  the  following  gear  marking 
requirements  only,  lobster  trap  gear  set 
in  the  CCB  Restricted  Area  during  the 
winter  restricted  period,  the  Federal- 
water  portion  of  the  CCB  Restricted 
Area  during  the  off-peak  period,  and  the 
Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area  shall  comply  with  the 
requirements  for  the  Northern 
Nearshore  Lobster  Waters  Area.  Lobster 
gear  set  in  the  GSC  Restricted  Lobster 
Area  shall  comply  with  the 
requirements  for  the  Offshore  Lobster 
Waters  Area,  Similarly,  anchored  gillnet 
gear  set  in  the  CCB  Restricted  area. 


Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area,  GSC  Restricted  Gillnet 
Area,  and  GSC  Silver  Restricted  Area 
shall  comply  with  the  requirements  for 
gillnet  gear  in  the  Other  Northeast 
Gillnet  Waters  Area. 

(i)  Color  code.  Specified  gear  must  be 
marked  with  the  appropriate  colors  to 
designate  gear-t)^es  and  areas  as 
follows: 

(A)  Lobster  trap  gear  in  the  Northern 
Nearshore  Lobster  Waters  Area  must  be 
marked  with  a  red  marking. 

(B)  Lobster  trap  gear  in  the  Southern 
Nearshore  Lobster  Waters  Area  must  be 
marked  with  an  orange  marking. 

(C)  Lobster  trap  gear  in  the  Offshore 
Lobster  Waters  Area  must  be  marked 
with  a  black  marking. 

(D)  Gillnet  gear  in  the  Other  Northeast 
Gillnet  Waters  Area  must  be  marked 
with  a  green  marking. 

(ii)  Markings.  All  specified  gear  in 
specified  areas  must  be  marked  with 
one  color  code  (see  paragraph  (4)(i)  of 
this  section)  which  indicates  the  gear 
type  and  general  area  where  the  gear  is 
set.  Each  color  code  must  be 
permanently  affixed  on  or  along  the  line 
or  lines.  Each  color  code  must  be  clearly 
visible  when  the  gear  is  hauled  or 
removed  from  the  water.  Each  mark 
must  be  at  least  4  inches  (10.2  cm)  long. 
The  mark  must  be  placed  along  the  buoy 
line  midway  in  the  water  colunm. 

(5)  Changes  to  requirements.  If  the 
Assistant  Administrator  revises  the  gear 
marking  requirements  in  accordance 
with  paragraph  (g)  of  this  section,  the 
gear  must  be  marked  in  compliance 
with  those  requirements. 

(c)  Restrictions  applicable  to  lobster 
trap  gear  in  regulated  waters — (1) 
Universal  lobster  trap  gear 
requirements.  In  addition  to  the  area- 
specific  measures  listed  in  (c)(2) 
through  (c)(8)  of  this  section,  all  lobster 
trap  gear  in  regulated  waters,  including 
the  Northern  Inshore  State  Lobster 
Waters  Area,  must  comply  with  the 
universal  gear  requirements  listed  here'. 
The  Assistant  Administrator  may  revise 
these  requirements  in  accordance  with 
paragraph  (g)  of  this  section. 

(i)  No  line  floating  at  the  surface.  No 
person  may  fish  with  lobster  trap  gear 
that  has  any  portion  of  the  buoy  line 
that  is  directly  cormected  to  the  gear  at 
the  ocean  bottom  floating  at  the  surface 
at  any  time.  If  more  than  one  buoy  is 
attached  to  a  single  buoy  line  or  if  a 
high  flyer  and  a  buoy  are  used  together 
on  a  single  buoy  line,  floating  line  may 
be  used  between  these  objects. 


'  Fi.shers  are  hIso  ent  ouraged  to  maintain  their 
buny  lines  to  tM»  hn  kiiot-frer  as  possible.  .Splires  are 
not  considered  to  be  an  entanglement  threat  and  are 
thus  preferable  to  knots. 
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(ii)  .Vo  wet  storage  of  gear  Lobster 
traps  must  be  hauled  out  of  the  water  at 
least  once  everv  30  days. 

(2)  Cape  Cod  Bay  Restricted  Area — (i) 
Area.  The  CCB  restricted  area  consists 
of  the  CCB  right  whale  critical  habitat 
area  specified  under  50  CFR  226.203(b) 
unless  the  Assistant  Administrator 
changes  that  area  in  accordance  with 
paragraph  (g)  of  this  section. 

{ii)  Area-specific  gear  requirements 
during  the  winter  restricted  period.  No 
person  may  fish  with  lobster  trap  gear 
in  the  CCB  Restricted  Area  during  the 
winter  restricted  period  unless  that 
person's  gear  complies  with  the  gear 
marking  requirements  in  paragraph  (b) 
of  this  section,  the  universal  lobster  trap 
gear  requirements  in  (c)(1)  of  this 
section,  and  the  area-specific 
requirements  listed  below  for  the  winter 
restricted  period.  The  Assistant 
Administrator  may  revise  these 
requirements  in  accordance  with 
paragraph  (g)  of  this  section 

(A)  Winter  restricted  period.  The 
winter  restricted  period  for  the  CCB 
Restricted  Area  is  from  feuiuary  1 
through  May  15  of  each  year  unless  the 
Assistant  Administrator  changes  that 
area  in  accordance  with  paragraph  (g)  of 
this  section. 

(B)  Weak  links.  All  buoy  lines  shall  be 
attached  to  the  main  buoy  with  a  weak 
link  meeting  the  following 
specifications: 

(1)  The  breaking  strength  of  the  weak 
link  must  not  exceed  500  lb  (226.7  kg). 

(2)  The  weak  link  must  be  chosen 
from  the  following  list  of  combinations 
approved  by  the  NMFS  gear  research 
program:  swivels,  plastic  weak  links, 
rope  of  appropriate  diameter,  hog  rings, 
rope  stapled  to  a  buoy  stick,  or  other 
materials  or  devices  approved  in  writing 
by  the  .Assistant  Administrator. 

(C)  Single  traps  and  multiple-trap 
trawls.  Single  traps  and  three-trap  trawls 
are  prohibited.  All  traps  must  be  set  in 
either  a  two-trap  string  or  in  a  trawl  of 
four  or  more  traps.  A  two-trap  string 
must  have  no  more  than  one  buoy  line 

(D)  Sinking  buoy  lines.  All  buoy  lines 
must  be  comprised  of  sinking  line 
e.xcept  the  bottom  portion  of  the  line, 
which  may  be  a  section  of  floating  line 
not  to  e.xceed  one-third  the  overall 
length  of  the  buoy  line. 

(E)  Sinking  ground  line.  All  ground 
lines  must  be  comprised  entirely  of 
sinking  line 

(iii)  Area-specific  gear  requirements 
during  the  other  restricted  period.  No 
person  may  fish  with  lobster  trap  gear 
in  the  CCB  Restricted  Area  during  thf- 
other  restricted  period  unless  that 
person's  gear  complies  with  the  gear 
marking  requirements  in  paragraph  (b) 
of  this  section  and  the  universal  lobster 


trap  gear  requirements  in  (c)(1)  of  this  universal  lobster  trap  gear  requirements 
section  as  well  as  the  area-specific  in  (c)(1)  of  this  section,  and  the  area- 
requirements  listed  below  for  the  other  specific  requirements  listed  here  for  the 
restricted  period.  The  Assistant  other  restricted  period.  The  Assistant 
Administrator  may  revise  these  Administrator  may  revise  these 
requirements  in  accordance  with  requirements  in  accordance  with 
paragraph  (g)  of  this  section.  paragraph  (g)  of  this  section. 

(A)  (Xher  restricted  period.  The  other  (A]  Other  restricted  period.  The  other 
restricted  period  for  the  CCB  Restricted  restricted  period  for  the  GSC  Restricted 
Area  is  from  May  16  through  December  Lobster  Area  is  July  1  through  March  31, 
31  of  each  year  unless  the  Assistant  unless  the  Assistant  Administrator 
Administrator  revises  that  period  in  revises  the  timing  in  accordance  with 
accordance  with  paragraph  (g)  of  this  paragraph  (g)  of  this  section. 

section.  (B)  Weak  links.  All  buoy  lines  must  be 

(B)  Gear  requirements — (1)  State-  attached  to  the  main  buoy  with  a  weak 
water  portion.  No  person  may  fish  with  link  meeting  the  specifications  listed  in 
lobster  trap  gear  in  the  state-water  subparagraph  (c)(5)(ii)(A)  below  for  the 
portion  of  the  CCB  Restricted  Area  Offshore  Lobster  Waters  Area. 

during  the  other  restricted  period  unless         (4)  SteUwagen  Bank/Jeffreys  Ledge 

that  person's  gear  complies  with  the  Restricted  Area — (i)  Area.  The 

requirements  for  the  Northern  Inshore  SteUwagen  Bank/Jeffreys  Ledge 

State  Lobster  Waters  Area  listed  in  (c)(6)  Restricted  Area  includes  all  federal 

of  this  section.  The  Assistant  waters  of  the  Gulf  of  Maine,  except 

Administrator  may  revise  these  those  designated  as  right  whale  critical 

requirements  in  accordance  with  habitat  under  50  CFR  226.203fb),  that  lie 

paragraph  (g)  of  this  section.  south  of  43°15'  N.  lat.  and  west  of  70° 

(2)  Federal -water  portion.  No  person  W  long..  The  Assistant  Administrator 
may  fish  with  lobster  trap  gear  in  the  may  change  that  area  in  accordance 
federal-water  portion  of  the  CCB  with  paragraph  (g)  of  this  section. 
Restricted  Area  during  the  other  (ii)  Area-specific  gear  requirements. 
restricted  period  unless  that  person's  No  person  may  fish  with  lobster  trap 
gear  complies  with  the  requirements  for  gear  in  the  SteUwagen  Bank/Jeffreys 
the  Northern  Nearshore  Lobster  Waters  Ledge  Restricted  Area  unless  that 
Area  in  (c)(7)  of  this  section.  The  person's  gear  complies  with  the  gear 
Assistant  Administrator  may  revise  marking  requirements  in  paragraph  (b) 
these  requirements  in  accordance  with  of  this  section,  the  universal  lobster  trap 
paragraph  (g)  of  this  section.  gear  requirements  in  (c)(1)  of  this 

(3)  Great  South  Channel  Restricted  section,  and  the  requirements  listed  for 
Lobster  Area — (i)  Area.  The  GSC  the  Northern  Nearshore  Lobster  Waters 
Restricted  Lobster  Area  consists  of  the  Area  in  (c)(7)  of  this  section.  The 

GSC  right  whale  critical  habitat  area  Assistant  Administrator  may  revise 

specified  under  50  CFR  226.203(a)  these  requirements  in  accordance  with 

unless  the  Assistant  Administrator  paragraph  (g)  of  this  section, 
changes  that  area  in  accordance  with  (5)  Offshore  Lobster  Waters  Area — (i) 

paragraph  (g)  of  this  section.  Area.  The  Offshore  Lobster  Waters  Area 

(ii)  Closure  during  the  spring  includes  all  waters  bounded  by  straight 

,-estricted  period — (A)  Spring  restricted  lines  connecting  the  following  points  in 

period.  The  spring  restricted  period  for  the  order  stated  (including  the  area 

the  GSC  Restricted  Lobster  Area  is  from  known  as  the  Area  2/3  Overlap  in  the 

April  1  through  lune  30  of  each  year  American  Lobster  Fishery  regulations  at 

unless  the  Assistant  Administrator  50  CFR  697.18  but  not  including  the 

revises  this  period  in  accordance  with  GSC  Restricted  Lobster  Area): 

paragraph  (g)  of  this  section.  — 

(B)  Closure.  During  the  spring  „     .  Latitude 

restricted  period,  no  person  may  fish  (N) 

with  or  set  lobster  trap  gear  in  this  Area  ^  TZ~^ 

unless  the  Assistant  Administrator  „  43  41 

specifies  gear  modifications  or  q 43   ^2 

alternative  fishing  practices  in  q  42  49 

accordance  with  paragraph  (g)  of  this  E 42   15.5' 

section  and  the  gear  or  practices  comply  F  42   10 

with  those  specifications.  ^    41    10' 

[Hi)  Area-specific  gear  requirements  ^   '^O  "^^^ 

for  the  other  restricted  period.  No.  f*f  12^1^, 

f  u      -.u  I   u  .      .  U   40   12  5 

pt'rson  may  tish  with  lobster  trap  gear  y  „g   cq' 

in  the  LISC  Restricted  Lobster  Area  y^  33  39  5 

unless  that  person's  gear  complies  with  y    38"  12' 

the  gear  marking  requirements  in  2 37   12' 

paragraph  (b)  of  this  section,  the  ZA  35  34' 


Longitude 
(=W) 

67"  22' 

68  00' 
69'  00' 
69'  40' 
69'  40' 

69  56' 
69"  6.5' 

7V  34' 
72'  14' 
72  48  5' 
73'  01' 
73'  40' 
73'  55' 
74'  44' 
74   51' 
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Point 


Latitude 


Longitude 
(°W) 


ZB 


35°  14.5'  75°  31'' 


'  From  Point  ZB  east  to  the  EEZ  boundary, 
thence  along  the  seaward  EEZ  boundary  to 
Point  A 

(ii)  Area-specific  gear  requirements. 
No  person  may  fish  with  lobster  trap 
gear  in  the  Offshore  Lobster  Waters  Area 
unless  that  person's  gear  complies  with 
the  gear  marking  requirements  in 
paragraph  (b)  of  this  section,  the 
universal  lobster  trap  gear  requirements 
in  (c)(1)  of  this  section,  and  the  gear 
requirements  listed  here.  The  Assistant 
Administrator  may  revise  these 
requirements  in  accordance  with 
paragraph  (g)  of  this  section. 

(A)  Weak  Links.  All  buoy  lines  must 
be  attached  to  the  main  buoy  with  a 
weak  link  meeting  the  following 
specifications: 

(1)  The  weak  link  must  be  chosen, 
from  the  following  list  of  combinations 
approved  by  the  NMFS  gear  research 
program:  swivels,  plastic  weak  links, 
rope  of  appropriate  diameter,  hog  rings, 
rope  stapled  to  a  buoy  stick,  or  other 
materials  or  devices  approved  in  writing 
by  the  Assistant  Administrator. 

[2)  The  breaking  strength  of  these 
weak  links  must  not  exceed  3780  lb 
(1714.3  kg), 

[3]  Weak  links  must  be  designed  such 
that  the  bitter  end  of  the  buoy  line  is 
clean  and  free  of  any  knots  when  the 
link  breaks.  Splices  are  not  considered 
to  be  knots  for  the  purposes  of  this 
provision. 

(B)  [Reserved] 

(6)  Northern  Inshore  State  Lobster 
Waters  Area — (i)  Area.  The  Northern 
Inshore  State  Lobster  Waters  Area 
includes  the  state  waters  of  Rhode 
Island,  Massachusetts,  New  Hampshire, 
and  Maine  but  does  not  include  waters 
exempted  imder  (a)(2)  of  this  section. 

(ii)  Area-specific  gear  requirements. 
No  person  may  fish  with  lobster  trap 
gear  in  the  Northern  Inshore  State 
Lobster  Waters  Area  unless  that  person's 
gear  complies  with  the  universal  lobster 
trap  gear  requirements  in  (c)(1)  of  this 
section  and  at  least  one  of  the  options 
on  the  Lobster  Take  Reduction 
Technology  List  in  (c)(9)  of  this  section. 
The  Assistant  Administrator  may  revise 
this  requirement  in  accordance  with 
paragraph  (g)  of  this  section. 

(7)  Northern  Nearshore  Lobster 
Waters  Area — (i)  Area.  The  Northern 
Nearshore  Lobster  Waters  Area  includes 
all  Federal  waters  of  EEZ  Nearshore 
Management  Area  1,  Area  2,  and  the 
Outer  Cape  Lobster  Management  Area  as 
defined  in  the  American  Lobster  Fishery 
regulations  at  50  CFR  697.18.  with  the 


exception  of  the  CCB  Restricted  Area 
and  the  SteUwagen  Bank/Jeffreys  Ledge 
Restricted  Area. 

(ii)  Area-specific  gear  requirements. 
No  person  may  fish  with  lobster  trap 
gear  in  the  Northern  Nearshore  Lobster 
Waters  Area  unless  that  person's  gear 
complies  with  the  gear  marking 
requirements  in  paragraph  (b)  of  this 
section,  the  universal  lobster  trap  gear 
requirements  in  (c)(1)  of  this  section, 
and  the  gear  requirements  listed  below 
for  this  area.  The  Assistant 
Administrator  may  revise  these 
requirements  in  accordance  with 
paragraph  (g)  of  this  section. 

(A)  Weak  Links.  All  buoy  lines  must 
be  attached  to  the  main  buoy  with  a 
weak  link  meeting  the  following 
specifications: 

[1)  The  weak  link  must  be  chosen 
from  the  following  list  of  combinations 
approved  by  the  NMFS  gear  research 
program:  swivels,  plastic  weak  links, 
rope  of  appropriate  diameter,  hog  rings, 
rope  stapled  to  a  buoy  stick,  or  other 
materials  or  devices  approved  in  writing 
by  the  Assistant  Administrator. 

[2)  The  breaking  strength  of  these 
weak  links  must  not  exceed  600  lb 
(272.4  kg). 

[3)  Weak  links  must  be  designed  such 
that  the  bitter  end  of  the  buoy  line  is 
clean  and  free  of  any  knots  when  the 
link  breaks.  Splices  are  not  considered 
to  be  knots  for  the  purposes  of  this 
provision. 

(B)  Single  traps  and  multiple-trap 
trawls.  Single  traps  are  prohibited.  All 
traps  must  be  set  in  trawls  of  two  or 
more  traps.  All  trawls  up  to  and 
including  five  traps  must  have  no  more 
than  one  buoy  line, 

(8)  Southern  Nearshore  Lobster 
Waters  Area — (i)  Area.  The  Southern 
Nearshore  Lobster  Waters  Area  includes 
all  state  and  federal  waters  which  fall 
within  EEZ  Nearshore  Management 
Area  4  and  EEZ  Nearshore  Management 
Area  5  as  described  in  the  American 
Lobster  Fishery  regulations  in  50  CFR 
697.18. 

(ii)  Area-specific  gear  requirements 
for  the  restricted  period — (A)  Restricted 
period.  The  restricted  period  for 
Southern  Nearshore  Lobster  Waters  is 
from  October  1  through  April  30  unless 
the  AA  revises  this  period  in  accordance 
with  paragraph  (g)  of  this  section. 

(B)  Gear  requirements.  No  person  may 
fish  with  lobster  trap  gear  in  the 
Southern  Nearshore  Lobster  Waters 
Area  during  the  restricted  period  unless 
that  person's  gear  complies  with  the 
gear  marking  requirements  specified  in 
paragraph  (b)  of  this  section,  the 
universal  lobster  trap  gear  requirements 
in  {c)(l)  of  this  section,  and  at  least  one 
of  the  options  on  the  Lobster  Take 


Reduction  Technology  List  in  (c)(9)  of 
this  section.  The  AA  may  revise  these 
requirements  in  accordance  with 
paragraph  (g)  of  this  section. 

(9)  Lobster  Take  Reduction 
Technology  List.  The  following  gear 
modification  options  comprise  the 
Lobster  Take  Reduction  Technology 
List: 

(i)  All  buoy  lines  must  be  7/16  inches 
(1.11  cm)  or  less  in  diameter. 

(ii)  All  buoys  must  be  attached  to  the 
buoy  line  with  a  weak  link  meeting  the 
following  specifications: 

(A)  The  weak  link  must  be  chosen 
from  the  following  list  of  combinations 
approved  by  the  NMFS  gear  research 
program:  swivels,  plastic  weak  links, 
rope  of  appropriate  diameter,  hog  rings, 
rope  stapled  to  a  buoy  stick,  or  other 
materials  or  devices  approved  in  writing 
by  the  Assistant  Administrator. 

(B)  The  breaking  strength  of  these 
weak  links  must  not  exceed  600  lb 
(272.4  kg). 

(C)  Weak  links  must  be  designed  such 
that  the  bitter  end  of  the  buoy  line  is 
clean  and  free  of  any  knots  when  the 
link  breaks.  Splices  are  not  considered 
to  be  knots  for  the  purposes  of  this 
provision. 

(iii)  All  buoy  lines  must  be  comprised 
entirely  of  sinking  fine. 

(iv)  All  ground  lines  must  be 
comprised  entirely  of  sinking  line. 

(d)  Restrictions  applicable  to 
anchored  gillnet  gear — (1 )  Universal 
anchored  gillnet  gear  requirements.  In 
addition  to  the  area-specific  measures 
listed  in  (d)(2)  through  (d)(7)  of  this 
section,  all  anchored  gillnet  gear  in 
regulated  waters  must  comply  with  the 
universal  gear  requirements  listed 
here  ^.  The  AA  may  revise  these 
requirements  in  accordance  with 
paragraph  (g)  of  this  section. 

(i)  No  line  floating  at  the  surface.  No 
person  may  fish  with  anchored  gillnet 
gear  that  has  any  portion  of  the  buoy 
line  that  is  directly  cormected  to  the 
gear  on  the  ocean  bottom  floating  at  the 
surface  at  any  time.  If  more  than  one 
buoy  is  attached  to  a  single  buoy  line  or 
if  a  high  flyer  and  a  buoy  are  used 
together  on  a  single  buoy  line,  floating 
line  may  be  used  between  these  objects. 

(ii)  No  wet  storage  of  gear.  Anchored 
gillnet  gear  must  be  hauled  out  of  the 
water  at  least  once  every  30  days. 

(2)  Cape  Cod  Bay  Restricted  Area — (i) 
Area  The  CCB  Restricted  Area  consists 
of  the  CCB  right  whale  critical  habitat 
area  specified  under  50  CFR  226.203(b). 
unless  the  AA  changes  the  boundaries 


•  Fishers  are  also  ent  ouraged  to  maintain  their 
bunv  lines  to  be  as  knot-free  as  possible  .Splices  are 
not  considered  to  be  an  entanglement  threat  and  are 
thus  preferable  to  knots 
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in  accordance  with  paragraph  (g)  of  this 
section. 

(ii)  Closure  during  thf  winter 
restricted  period — (A)  Winter  restricted 
period  The  winter  restricted  perio(!  fur 
this  area  is  from  January  1  through  May 
15  of  each  year,  unless  the  AA  revises 
the  timing  in  accordance  with  paragraph 
(g)  of  this  section. 

(B)  Closure.  During  the  winter 
restricted  period,  no  person  may  fish 
with  anchored  gillnet  gear  in  the  CCB 
Restricted  .\rea  unless  the  AA  specifies 
gear  restrictions  or  alternative  fishing 
practices  in  accordance  with  paragraph 
(g)  of  this  section  and  the  gear  or 
practices  comply  with  those 
specifications.  The  AA  may  waive  this 
closure  for  the  remaining  portion  of  the 
winter  restricted  period  in  any  year 
through  a  notification  in  the  Federal 
Register  if  NMFS  determines  that  right 
whales  have  left  the  critical  habitat  and 
are  unlikely  to  return  for  the  remainder 
of  the  season. 

(iii)  Area-specific  gear  requirements 
for  the  other  restricted  period — (A) 
Other  restricted  period.  The  other 
restricted  period  for  the  CCB  Restricted 
Area  is  from  May  16  through  December 
31  of  each  year  unless  the  AA  revises 
that  period  in  accordance  with 
paragraph  (g)  of  this  section. 

(B)  No  person  may  fish  with  anchored 
gillnet  gear  in  the  CCB  Restricted  Area 
during  the  other  restricted  period  unless 
that  person's  gear  complies  with  the 
gear  marking  requirements  specified  in 
paragraph  (b)  of  this  section,  the 
universal  anchored  gillnet  gear 
requirements  specified  in  (d)(1)  of  this 
section,  and  the  area-specific 
requirements  listed  in  (d)(6)(ii)  of  this 
section  for  the  Other  Northeast  Gillnet 
Waters  Area.  The  A.^  may  revise  these 
requirements  in  accordance  with 
paragraph  (g)  of  this  section 

(3)  Great  South  Channel  Restricted 
Gillnet  Area— ii]  Area.  The  CSC 
Restricted  Gillnet  Area  consists  of  the 
area  bounded  by  lines  connecting  the 
following  four  points:  41=02.2  N/69'='02' 
VV.  41=43.5'  N/69-36.3'  W,  42"10'  N/ 
68^31'  VV.  and  4r38'  N/68^13'  W.  This 
area  includes  most  of  the  GSC  right 
whale  critical  habitat  area  specified 
under  50  CFR  226.203(a).  with  the 
exception  of  the  sliver  along  the  western 
boundary  described  in  (d)(4)(i)  here 
The  AA  may  revise  these  boundaries  in 
accordance  with  paragraph  (g)  of  this 
section. 

(ii)  Closure  during  the  spring 
restricted  period — (A)  Spring  restricted 
period.  The  spring  restricted  period  for 
the  GSC  Restricted  Gillnet  Area  is  from 
April  1  through  lune  30  of  each  year 
unless  the  AA  revises  that  period  in 


accordance  with  paragraph  (g)  of  this 
section. 

(B)  (Closure  During  the  spring 
restricted  period,  no  person  may  set  or 
fish  with  anchored  gillnet  gear  in  the 
GSC  Restricted  Gillnet  Area  unless  the 
AA  specifies  gear  restrictions  or 
alternative  fishing  practices  in 
accordance  with  paragraph  (g)  of  this 
section  and  the  gear  or  practices  comply 
with  those  specifications. 

(iii)  Area-specific  gear  requirements 
for  the  other  restricted  period — (A) 
Other  restricted  period  The  other 
restricted  pericjd  for  the  GSC  Restricted 
Gillnet  Area  is  from  [uly  1  though 
March  31  of  each  year  unless  the  AA 
revises  that  period  in  accordance  with 
paragraph  (g)  of  this  section. 

(B)  During  the  other  restricted  period, 
no  person  may  fish  with  anchored 
gillnet  gear  in  the  GSC  Restricted  Gillnet 
Area  unless  that  person's  gear  complies 
with  the  gear  marking  requirements 
specified  in  paragraph  (b)  of  this 
section,  the  universal  anchored  gillnet 
gear  requirements  specified  in  (d)(1)  of 
this  section,  and  the  area-specific 
requirements  listed  in  (d)(6)(ii)  of  this 
section  for  the  Other  Northeast  Gillnet 
Waters  Area  The  AA  may  revise  these 
requirements  in  accordance  with 
paragraph  (g)  of  this  section. 

(4)  Great  South  Channel  Sliver 
Restricted  Area — (i)  Area.  The  GSC 
Sliver  Restricted  Area  consists  of  the 
area  bounded  bv  lines  connecting  the 
following  points:  41^02.2'  N/69°02'  W, 
41'43  5'  N/eg-'SeS'  W.  41°40'  N/69°45' 
W,  and  41''00'  N/69'=05'  W.  The  AA  may 
revise  these  boundaries  in  accordance 
with  paragraph  (g)  of  this  section. 

(ii)  Area-specific  gear  requirements. 
No  person  may  fish  with  anchored 
gillnet  gear  in  the  GSC  Sliver  Restricted 
Area  unless  that  gear  complies  with  the 
gear  marking  requirements  specified  in 
paragraph  (b)  of  this  section,  the 
universal  anchored  gillnet  gear 
requirements  specified  in  (d)(1)  of  this 
section,  and  the  area-specific 
requirements  listed  in  subparagraph 
(d)(6)(ii)  of  this  section  for  the  Other 
Northeast  Gillnet  Waters  Area.  The  AA 
mav  revise  these  requirements  in 
accordance  with  paragraph  (g)  of  this 
section. 

(5)  Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area — (i)  Area.  The 
Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area  includes  all  Federal 
waters  of  the  CJulf  of  Maine,  except 
those  designated  as  right  whale  critical 
habitat  under  50  CFR  226.203(b).  that  lie 
south  of  43' 15'  N.  lat.  and  west  of  70° 

W  limg.  The  AA  may  change  these 
boundaries  in  aci:ordance  with 
paragraph  (g)  of  this  section. 


(ii)  Area-specific  gear  requirements. 
No  person  may  fish  with  anchored 
gillnet  gear  in  the  Stellwagen  Bank/ 
Jeffreys  Ledge  Restricted  Area  unless 
that  gear  complies  with  the  gear 
marking  requirements  specified  in 
paragraph  (b)  of  this  section,  the 
universal  anchored  gillnet  gear 
requirements  specified  in  (d)(1)  of  this 
section,  and  the  area-specific 
requirements  listed  in  (d)(6)(ii)  of  this 
section  for  the  Other  Northeast  Gillnet 
Waters  Area.  The  AA  may  revise  these 
requirements  in  accordance  with 
paragraph  (g)  of  this  section. 

(6)  Other  Northeast  Gillnet  Waters 
Area — (i)  Area.  The  Other  Northeast 
Gillnet  Waters  Area  consists  of  all  U.S. 
waters  west  of  the  U.S. /Canada  border 
and  north  of  a  line  extending  due  east 
from  the  Virginia/North  Carolina  border 
with  the  exception  of  the  CCB  Restricted 
Area,  Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area,  GSC  Restricted  Gillnet 
Area,  GSC  Sliver  Restricted  Area,  Mid- 
Atlantic  Coastal  Waters  Area,  and 
exempted  waters  listed  in  (a)(2)  of  this 
section. 

(ii)  Area-specific  gear  requirements. 
No  person  may  fish  with  anchored 
gillnet  gear  in  the  Other  Northeast 
Gillnet  Waters  Area  unless  that  person's 
gear  complies  with  the  gear  marking 
requirements  specified  in  paragraph  (b) 
of  this  section,  the  universal  anchored 
gillnet  gear  requirements  specified  in 
(d)(1)  of  this  section,  and  the  area- 
specific  requirements  listed  below.  The 
AA  may  revise  these  requirements  in 
accordance  with  paragraph  (g)  of  this 
section. 

(A)  Buoy  line  weak  links.  All  buoy 
lines  must  be  attached  to  the  main  buoy 
with  a  weak  link  meeting  the  following 
specifications: 

( 1 )  The  weak  link  must  be  chosen 
from  the  following  list  of  combinations 
approved  by  the  NMFS  gear  research 
program:  swivels,  plastic  weak  links, 
rope  of  appropriate  diameter,  hog  rings, 
rope  stapled  to  a  buoy  stick,  or  other 
materials  or  devices  approved  in  wrriting 
by  the  AA. 

(2)  The  breaking  strength  of  these 
weak  links  must  not  exceed  1100  lb 
(498.8  kg). 

(J)  Weak  links  must  be  designed  such 
that  the  bitter  end  of  the  buoy  line  is 
clean  and  free  of  any  knots  when  the 
link  breaks.  Splices  are  not  considered 
to  be  knots  for  the  purposes  of  this 
provision. 

(B)  Net  panel  weak  links.  All  net 
panels  must  contain  weak  links  meeting 
the  following  specifications: 

(l)  Weak  links  must  be  inserted  in  the 
center  of  the  floatline  (headrope)  of  each 
net  panel  in  a  net  string. 
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[2]  The  breaking  strength  of  these 
weak  links  must  not  exceed  1100  lb 
(498.8  kg). 

{Q  Anchoring  System.  All  anchored 
gillnet  strings  containing  20  or  fewer  net 
panels  must  be  securely  anchored  with 
one  of  the  following  anchoring  systems: 

(1)  Anchors  with  the  holding  power  of 
at  least  a  22  lb  (10.0  kg)  Danforth-style 
anchor  at  each  end  of  the  net  string, 

(2)  Dead  weights  weighing  at  least  50 
lb  (22.7  kg)  at  each  end  of  the  net  string, 
or 

(3)  A  lead  line  weighing  at  least  100 
lb  (45.4  kg)  per  300  ft  (91.4  m)  for  each 
net  panel  in  the  net  string. 
***** 

[PR  Doc.  00-32050  Filed  12-20-00;  8:45  am] 
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National  Oceanic  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  001023289-028941;  I.D. 
083000C] 

RIN  0648-AO25 

Fisheries  of  the  Exclusive  Economic 
Zone  on  Alaska;  Extension  of  the 
Interim  Groundfish  Observer  Program 
through  December  31, 2002 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACnON:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
extend  through  2002  the  regiilations 
implementing  the  hiterim  North  Pacific 
Groundfish  Observer  Program  (hiterim 
Observer  Program),  which  otherwise 
would  expire  December  31,  2000.  This 
action  is  necessary  to  ensure 
uninterrupted  observer  coverage 
through  December  31,  2002.  The 
intention  is  to  advance  the  management 
objectives  of  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
and  the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 
(FMPs).  This  final  rule  does  not  amend 
the  existing  regulations,  except  to 
extend  the  certifications  of  observer 
contractors  who  are  currently  certified 
by  NMFS. 

DATES:  Effective  January  1,  2001. 
ADDRESSES:  Copies  of  the 
Enviroimiental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
prepared  for  the  1997  Interim 


Groundfish  Observer  Program,  the  RIR/ 
FRFA  prepared  for  the  1998  Interim 
Groundfish  Observer  Program,  the  RIR/ 
FRFA  prepared  for  the  1999-2000 
Interim  Groundfish  Observer  Program, 
and  the  RIR/FRFA  prepared  for  this 
final  regulatory  action  may  be  obtained 
from  the  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  Gravel.  Send  comments  on  any 
ambiguity  or  unnecessary  complexity 
arising  from  the  language  used  in  this 
final  rule  to  the  Administrator,  Alaska 
Region,  P.O.  Box  21668,  Juneau,  AK 
99802-1668. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bridget  Mansfield,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  U.S.  groimdfish  fisheries  of 
the  Gulf  of  Alaska  (GOA)  and  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area  (BSAI)  in  the  Exclusive  Economic 
Zone  under  the  FMPs.  The  North  Pacific 
Fishery  Management  Coimcil  (Coimcil) 
prepared  the  FMPs  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Regulations 
implementing  the  FMPs  appear  at  50 
CFR  part  679.  General  regulations  that 
pertain  to  U.S.  fisheries  appear  at 
subpart  H  of  50  CFR  part  600. 

Tne  Council  adopted  and  NMFS 
implemented  the  Interim  Observer 
Program  in  1996,  which  superseded  the 
North  Pacific  Fisheries  Research  Plan 
(Research  Plan).  The  regulations 
implementing  the  Interim  Program  were 
extended  through  1997  (61  FR  56425. 
November  1,  1996),  again  through  1998 
(62  FR  67755,  December  30,  1997),  and 
again  through  2000  (63  FR  69024, 
December  15, 1998).  The  Interim 
Observer  Program  provides  the 
framework  for  the  collection  of  data  by 
observers  to  obtain  information 
necessary  for  the  conservation  and 
management  of  the  groimdfish  fisheries 
managed  under  the  FMPs.  Finther,  it 
authorizes  mandatory  observer  coverage 
requirements  for  vessels  and  shoreside 
processors  and  establishes  vessel, 
processor  and  contractor  responsibilities 
relating  to  the  observer  program.  NMFS 
intends  that  by  2003  a  long-term 
program  will  be  developed  and 
implemented  that  addresses  several 
current  concerns.  These  include  data 
integrity,  observer  compensation, 
working  conditions  for  observers,  and 
equitable  distribution  of  observer  costs. 

NMFS  is  working  with  the  Council 
and  the  Coimcil's  Observer  Advisory 
Committee  (OAC)  to  address  these 
concerns  and  to  develop  new  options 
for  an  alternative  infrastructure  for  an 
Observer  Program.  A  new  infrastructure 
would  be  expected  to  ensure  the 


continued  collection  of  quality  obser\er 
data  and  address  observer  coverage  cost 
distribution  issues  through  a  fee  system 
or  alternate  funding  mechanism. 

The  development  of  a  new 
infrastructure  will  require  extensive 
time  and  coordination  among  NMFS 
staff,  the  OAC,  and  representatives  of 
the  industry  sectors  and  observer 
interests.  r«^FS  and  the  Council  intend 
to  implement  a  replacement  structure 
for  the  program  prior  to  the  expiration 
of  the  Interim  Observer  Program  on 
December  31.  2002. 

A  description  of  the  regulatory 
provisions  of  the  Interim  Groundfish 
Observer  Program  was  provided  in  the 
proposed  and  final  rules  implementing 
this  program  (61  FR  40380,  August  2. 
1996;  61  FR  56425,  November  1.  1996. 
respectively)  as  well  as  the  proposed 
and  final  rules  extending  this  program 
through  1998  and  again  through  2000 
(62  FR  49198,  September  19,  1997;  62 
FR  67755,  December  30,  1997;  63  FR 
47462,  September  8,  1998;  63  FR  69024, 
December  15,  1998,  respectively). 

A  proposed  rule  to  extend  the  Interim 
Observer  Program  through  2002  was 
published  in  the  Federal  Register  on 
November  3,  2000  (65  FR  66223),  for  a 
1 7-day  public  comment  and  review 
period  that  ended  on  November  20, 
2000.  No  written  comments  were 
received.  This  final  rule  does  not  change 
the  existing  regulations,  except  to 
extend  certification  of  observer 
contractors  who  are  currently  certified 
by  NMFS  under  the  terms  and 
conditions  set  forth  in  the  regulations  at 
§  679.50(i). 

Changes  From  the  Proposed  Rule 

No  changes  are  made  in  this  final  rule 
from  the  proposed  rule  published  in  the 
Federal  Register  (65  FR  66223 
November  3,  2000). 

Small  Entity  Compliance  Guide 

The  following  information  satisfies 
the  Smedl  Business  Regulatory 
Enforcement  Act  of  1996,  which 
requires  a  plain  language  guide  to 
compliance  with  this  final  rule  by 
affected  small  entities. 

How  much  observer  coverage  do  I  need? 

Observer  coverage  requirements  for 
vessels  over  60  ft  (18.3  m)  length  overall 
(LOA)  and  up,  other  than  motherships, 
that  fish  for  groundfish  in  the  BSAI  or 
the  GOA  are  applicable  each  calendar 
quarter  and  are  specific  to  vessel  type 
and  length.  Coverage  requirements  also 
vary  according  to  the  gear  used  and  the 
directed  fishery  in  which  the  vessel 
participates.  Vessels  imder  60  ft  (18.3 
m)  LOA  are  exempt  from  observer 
coverage  under  this  final  ride. 
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Coverage  requirements  for  shoreside 
proces.sors  and  motherships  are 
specified  acxording  to  projected 
landings  in  a  given  month  Additional 
coverage  requirements  for  vessels  and 
shoreside  processors  are  specified  under 
the  Community  Development  Quota 
Program  (CDQ)  and  .■\merican  Fisheries 
Act  (AFA). 

The  regulations  found  at  50  CFR 
679.50  should  be  referenced  for  specific 
coverage  requirements. 

Who  IS  rpsponsible  for  ensuring  that 
obsprver  coverage  is  met? 

The  operator  of  the  vessel  or 
shoreside  processor  is  responsible  for 
obtaining  appropriate  coverage  levels  as 
specified  by  regulation.  The  owner  of  a 
vessel  must  ensure  the  operator 
complies  and  is  liable  with  the  operator 
for  compliance. 

How  do  I  obtain  an  obseryer'' 

Vessel  owner/operators  are  required 
to  procure  observers  directly  through  a 
NMFS-certified  observer  provider 
company  (contractor).  A  list  of 
contractors  is  available  from  the  NMFS 
Alaska  Regional  Office  {see  ADDRESSES) 
or  from  the  North  Pacific  Groundfish 
Observer  Program  at  (206)  526-4078. 

What  if  an  observer  is  not  available 
when  I  need  one'' 

In  general,  a  vessel  may  not  fish  for 
groundfish  and  a  shoreside  processor 
may  not  process  groundfish  without  a 
required  observer.  NMFS  encourages 
vessels  and  shoreside  processors  that 
anticipate  the  need  for  an  observer  to 
contact,  as  earlv  as  possible  and  in 
writing,  the  contractors  that  provide 
observers  to  allow  enough  time  to 
ensure  the  availability  of  an  observer 
when  needed.  A  written  contract 
regarding  the  terms  of  agreement  with 
the  contractor  for  providing  observer 
coverage  also  is  encouraged.  If  an 
observer  also  is  not  available  when  the 
vessel  or  shoreside  processor  has 
requested  one.  the  vessel  or  shoreside 
processor  may  need  to  adjust 
operations.  For  a  vessel  or  shoreside 
processor  requiring  100  percent 
observer  coverage,  if  an  observer  is  not 
available  when  scheduled  operations 
would  require  one.  the  vessel  or 
shoreside  processor  would  be  in 
violation  of  coverage  regulations  should 
the  vessel  continue  to  fish  for 
groundfish,  or.  in  the  case  of  a 
mothership  or  shoreside  processor, 
continue  to  receive  and  process 
groundfish.  Vessels  or  shoreside 
processors  that  require  30  percent 
observer  coverage  in  a  given  calendar 
quarter  or  month  may  have  some 
latitude  to  obtain  observer  coverage  later 


that  quarter  or  month.  However,  the 
vessels  or  shoreside  processors 
requiring  ,30  percent  observer  coverage 
will  be  f;onsidered  in  violation  of 
coverage  regulations  if.  by  the  close  of 
the  c:alendar  quarter  or  month,  they  do 
not  obtain  the  appropriate  level  of 
coverage  for  that  period. 

What  are  my  responsibilities  to  the 
(Observer  aboard  my  vessel  or  at  my 
shoreside  processor? 

At  no  cost  to  the  observers  or  the  U.S. 
Government,  vessels  must  provide  food 
and  accommodation  equivalent  to  that 
of  the  vessels'  officers  or  other 
management-level  personnel  of  the 
vessel.  Vessels  and  shoreside  processors 
must  maintain  safe  conditions,  and 
vessels  must  adhere  to  U.S.  Coast  Guard 
rules  for  safe  operation  of  the  vessel  and 
display  a  valid  Commercial  Fishing 
Vessel  Safety  Decal  issued  by  the  Coast 
Guard.  Vessels  and  shoreside  processors 
must  facilitate  the  transmission  of 
observer  data  by  providing  the 
appropriate  computer  and 
communications  hardware  equipped 
with  NMFS-supplied  software. 
Observers  must  have  free  and 
unobstructed  access  to  equipment  and 
areas  of  a  vessel  or  shoreside  processor, 
as  outlined  in  the  regulations,  that  are 
necessary  for  observers  to  complete 
their  work.  Such  access  must  also  be 
available  to  records  such  as  the  Daily 
Fishing  Log,  Daily  Catch  Processing  Log. 
product  transfer  forms,  scale 
information  or  production  records,  or 
any  logs  or  documents  required  by 
regulation.  Observers  must  be  notified 
in  advance  of  fish  being  brought  aboard 
the  vessel  or  a  delivery  being  received 
at  a  shoreside  processor,  unless  the 
observer  requests  otherwise.  Observers 
must  be  reas(mably  assisted  in  carrying 
out  their  duties,  including  being 
provided  with  a  safe  work  area.  The 
t'ommunity  Development  Quota 
Program  and  American  Fisheries  Act 
programs  have  additional  requirements 
outlined  in  regulations  implementing 
those  programs. 

What  are  the  responsibilities  of  an 
observer  provider  company? 

The  observer  provider  (specified  in 
the  regulations  as  the  contractor)  must 
be  certified  by  NMFS  to  provide 
observer  services  to  vessels  and 
shoreside  processors  operating  in  the 
BSAI  and  GOA.  (Contractors  are  required 
to  provide  a  NMFS-certified  observer  to 
a  shoreside  processor  or  vessel  upon 
request.  This  means  that  they  are 
responsible  for  recruiting  and  hiring 
qualified  candidates;  providing 
observers'  salaries;  benefits  and 
personnel  services  in  a  timely  manner; 


providing  all  logistics,  including  travel 
and  per  diem  costs  to  get  an  observer  to 
place  of  deployment.  Contractors  must 
meet  requirements  of  deployment  length 
and  assignment  criteria  and  must 
replace  an  observer  or  prospective 
observer  under  specified  conditions. 
Contractors  must  maintain 
communication  with  deployed 
observers  with  an  employee  on  call  24 
hours  a  day  for  observer  emergencies 
and  must  ensure  observer  data, 
biological  samples,  and  other 
communication  are  transmitted  or 
transferred  to  NMFS  within  the 
specified  time  fi^ames.  Contractors  must 
also  ensure  that  observers  meet  all 
NMFS  training,  briefing,  and  debriefing 
requirements,  as  well  as  all  equipment 
maintenance  and  replacement 
requirements.  Contractors  are 
responsible  to  monitor  observers' 
performance  to  ensure  satisfactory 
conformance  to  NMFS  standards. 
Contractors  are  responsible  to  provide 
NMFS  with  information  as  specified  in 
regulations  under  §  679.50(i)(2)(xiv). 
Finally,  contractors  must  conform  with 
conflict-of-interest  standards  as  set  out 
in  §  679.50(i){3). 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

This  final  rule  extends  without 
change  existing  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget'(OMB)  under  OMB  control 
numbers  0648-0307  and  0648-0318. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  extension  of  the  regulations 
implementing  the  Interim  Observer 
Program  through  December  31,  2002,  is 
consistent  with  the  intent  and  purpose 
of  the  Interim  Observer  Program.  The 
extension  will  provide  the  same  benefits 
as  listed  in  the  EA/RIR/FRFA  for  the 
Interim  Observer  Program  dated  August 
27.  1996,  the  RIR/FRFA  for  the 
extension  of  the  Interim  Observer 
Program  thrqugh  1998  dated  October  28, 

1997,  and  the  RIR/FRFA  for  the 
extension  of  the  Interim  Observer 
Program  through  2000,  dated  June  4, 

1998.  Copies  of  these  analyses  are 
available  from  NMFS  (see  ADDRESSES). 

NMFS  prepared  an  FRFA,  which 
describes  the  impact  this  final  rule 


would  have  on  small  entities,  A  copy  of 
this  analysis  is  also  available  from 
NMFS  (see  ADDRESSES).  No  comments 
on  the  Initial  Regulatory  flexibility 
Analysis  were  received  during  the 
public  comment  period  on  the  proposed 
rule.  NMFS  has  determined  that  this 
final  rule  could  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Alternatives  that  addressed 
modifying  reporting  requirements  for 
small  entities  or  the  use  of  performance 
standards  rather  than  design  standards 
for  small  entities  were  not  included  in 
the  analysis,  because  such  alternatives 
are  not  relevant  to  this  final  action  and 
would  not  mitigate  impacts  on  small 
entities.  Allowing  exemptions  for  small 
entities  would  not  be  appropriate 
because  the  objective  to  ensure 
uninterrupted  observer  coverage 
requirements  through  2002  would  not 
be  achieved  would  undermine  the 
collection  of  information  needed  to 
effectively  manage  the  Alaska 
groundfish  fisheries. 

Under  the  definition  of  small  entity 
for  the  fisheries  harvesting  and 
processing  industry,  6  companies 
certified  by  NMFS  to  supply  observers 
and  19  shoreside  processors  that  would 
be  impacted  by  this  action  are 
considered  small  entities  with  fewer 
than  500  employees.  With  the  exception 
of  Anchorage,  17  Alaskan  communities 
impacted  by  this  rule  qualify  as  "small 
jurisdictions",  under  Regulatory 
Flexibility  Act  definitions.  None  of 
these  communities  is  directly  regulated 
by  this  action,  and  there  are  no 
anticipated  indirect  effects  associated 
with  the  action  that  would  accrue  to  this 
group  of  "small  entities". 

Approximately  1,315  vessels  that 
caught  groundfish  off  Alaska  while 
fishing  Federal  total  allowable  catch 
amounts  in  1997  were  provisionally 
considered  to  be  small  entities.  Most 
persons  operating  in  the  fisheries 
impacted  by  the  action  are  small  entities 
given  their  expected  gross  annual 
revenues  less  than  $3  million.  The 
ownership  characteristics  of  vessels 
operating  in  the  fisheries  have  not  been 
thoroughly  analyzed  to  determine  if 
they  are  independently  owned  and 
operated  or  eiffiliated  with  a  larger 
parent  company. 

This  may  represent  an  overestimate  of 
vessels  considered  to  be  small  entities, 
because  in  1997,  the  most  recent  year 
for  which  data  on  the  number  of  vessels 
considered  to  be  large  entities  is 
available,  59  vessels  were  considered 
large  entities  based  solely  on  their 


Alaska  groundfish  fishery  ex-vessel 
value  and  product  value.  This  is 
considered  to  be  an  underestimate  of 
large  entities  for  the  following  reasons: 
(1)  earnings  from  other  fisheries  and 
activities  were  not  included,;  (2)  a 
vessel's  owner's  earnings  from  other 
sources  were  not  included;  (3)  ex-vessel 
value  of  a  delivery  by  a  catcher  vessel 
to  an  at-sea  processor  was  included  only 
when  a  fish  ticket  with  value  was 
submitted  for  the  delivery;  (4)  vessel- 
specific  fish  ticket  landings  weight  and 
value  data  are  used  to  estimate  ex-vessel 
value  for  catcher  vessels,  but  such  data 
are  not  available  for  all  deliveries  to 
inshore  processors. 

However,  this  action  does  include 
measures  that  will  minimize  the 
significant  economic  impacts  of 
observer  coverage  requirements  on  at 
least  some  small  entities.  Vessels  less 
than  60  ft  (18.3  m)  LOA  are  not  required 
to  carry  an  observer  while  fishing  for 
groundfish.  Vessels  60  ft  (18.3  m)  and 
greater,  but  less  than  125  ft  (38.1  m) 
LOA,  have  lower  levels  of  observer 
coverage  than  those  125  ft  (38.1  m)  and 
above.  Recently,  NMFS  proposed 
reductions  in  observer  coverage  for 
some  CDQ  vessels  and  shoreside 
processors..  Since  the  inception  of  the 
North  Pacific  Groundfish  Observer 
Program  in  1989,  NMFS  has  strived  to 
mitigate  the  economic  impacts  of  the 
observer  program  on  small  entities.  In 
doing  so,  NMFS  has  not  significanUy 
adversely  affected  the  implementation 
of  the  conservation  and  management 
responsibilities  imposed  by  the  FMPs 
prepared  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  (AA)  finds  for  good 
cause  under  5  U.S.C.  553(d)  that 
delaying  the  effectiveness  of  this  rule  for 
30  days  would  be  contrary  to  the  public 
interest.  Such  a  delay  would  cause  the 
Observer  Program  to  expire.  For 
conservation  and  management  reasons, 
NMFS  could  not  allow  fishing  in  2001 
without  requiring  observer  coverage 
necessary  to  monitor  and  manage  the 
Alaska  groundfish  fisheries.  Also,  this 
final  rule  is  not  establishing  any  new- 
requirements  with  which  affected 
parties  must  come  into  compliance.  For 
these  reasons,  a  delay  in  the  effective 
date  is  not  warranted.  Accordingly,  the 
AA  makes  the  extension  effective  on 
January  1,  2001. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public. 


including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  uimecessar\' 
complexity  arising  from  the  language 
used  in  this  proposed  rule.  Such 
comments  such  be  sent  to  the 
Administrator.  Alaska  Region  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  14.  2000 

William  T.  Hogarth, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Ser\'ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  I'.S.C.  773  et  seq  .  1801  Pt 
seq..  and  3631  et  seq 

2.  In  §  679.50,  the  section  heading, 
and  paragraphs  (i)(l){i)  and  (i)(l)(iii)  are 
revised  to  read  as  follows: 

§679.50    Groundfish  Observer  Program 
applicable  through  December  31 ,  2002. 


(D*  *  * 

(i)  Application.  An  applicant  seek     _, 
to  become  an  observer  contractor  m 
submit  an  application  to  the  Regior.  A 
Administrator  describing  the  applicant's 
ability  to  earn,-  out  the  responsibilities 
and  duties  of  an  observer  contractor  as 
set  out  in  paragraph  (i)(2)  of  this  section 
and  the  arrangements  to  be  used. 
Observer  contractors  certified  for  the 
year  2000  to  provide  observers  through 
the  North  Pacific  Groundfish  Observer 
Program,  are  exempt  from  this 
requirement  to  submit  an  application 
and  are  certified  for  the  term  specified 
in  paragraph  (i)(l){iii)  of  this  section. 
***** 

(iii)  Term.  Observer  contractors  will 
be  certified  through  December  31.  2002. 
NMFS  can  decertify  or  suspend  observer 
contractors  pursuant  to  paragraph  (j)  of 
this  section. 
***** 

|FR  Doc.  00-32424  Filed  12-20-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opfxjrtunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-1092] 

Bank  Holding  Companies  and  Change 
In  Bank  Control 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System, 
ACTION:  Proposed  rule  with  request  for 
public  comment. 

summary:  The  Board  invites  public 
comment  on  a  proposal  to  amend  its 
Regulation  Y  to  change  the  conditions 
that  govern  the  conduct  of  financial  data 
processing  activities  previously  found  to 
be  closely  related  to  banking  in  order  to 
permit  all  bank  holding  companies  to 
conduct  a  greater  amount  of 
nonfinancial  data  processing  in 
connection  with  processing  financial 
data,  and  to  allow  financial  holding 
companies,  as  an  activity  that  is 
complementary  to  financial  activities,  to 
own  companies  engaged  in  certain  types 
of  data  storage.  Internet  and  portal 
hosting  activities,  and  broad  advisory 
activities  involving  data  processing 
activities,  so  long  as  the  companies  also 
provide  financial  data  processing  or 
other  financial  products  and  services  In 
addition,  the  Board  seeks  comment  on 
whether  it  should  permit  financial 
holding  companies  to  make  investments 
in  companies  that  engage  in  developing 
new  technologies  that  might  support  the 
sale  and  availability  of  financial 
products  and  services,  companies  that 
provide  communication  links  for  the 
delivery  of  financial  products  and 
services  and/or  companies  that  engage 
in  the  electronic  sale  and  delivery  of 
products  and  services  that  include,  but 
are  not  limited  to,  financial  products 
and  services. 

DATES:  Comments  must  be  received  by 
February  16.  2001 

ADDRESSES:  Comments  should  refer  to 
docket  number  R-1092  and  should  be 
mailed  to  Ms.  Jennifer  J.  Johnson. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 


Constitution  Avenue,  NW,  Washington. 
DC,  20551.  or  mailed  electronically  to 
rRgs.commenfs@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  mav  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.  and,  outside  those  hours,  to  the 
Board's  security  control  room.  Both  the 
mailroom  and  the  security  control  room 
are  accessible  from  the  Eccles  Building 
courtyard  entrance,  located  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  NW.  Members  of  the  public 
may  inspect  comments  in  room  MP-500 
of  the  Martin  Building  between  9:00 
a.m.  and  5:00  p.m.  on  weekdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  G.  Alvarez,  Associate  General 
Counsel  (202/452-3583).  or  Adrianne  G. 
Threatt.  Senior  Attorney  (202/452- 
3554).  Legal  Division;  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC.  20551. 
For  users  of  Telecommunications 
Device  for  the  Deaf  ("TDD  ")  only, 
contact  Janice  Simms  at  202/872-4984. 
SUPPLEMENTARY  INFORMATION: 

Background 

A  number  of  financial  holding 
companies,  represented  by  the  New 
York  Clearing  House,  the  American 
Bankers  Association  and  the  Financial 
Services  Roundtable,  have  requested 
that  the  Board  permit  financial  holding 
companies  (FHCs)  to  engage  in  and 
make  investments  in  companies 
engaged  in  broad  data  processing  and  e- 
commerce  activities.  The  requested 
activities  involve: 

1   Acting  as  a  finder; 

2.  Operating  an  electronic 
marketplace; 

3  Purchasing  aggregation  and 
marketing  access  arrangements; 

4.  Conducting  nonfinancial  data 
processing  activities  in  connection  with 
financial  data  processing  activities; 

5.  Data  collection,  processing, 
imaging,  storage  and  retrieval  for 
financial  and  nonfinancial  data; 

6.  Providing  web  euid  portal  hosting 
services,  electronic  links  to  Internet  and 
Intranet  sites  (including  serving  as  an 
Internet  Service  Provider),  data 
transmission  security  and 
authentication,  software  and  ongoing 
support  and  maintenance  for  third  party 
web  sites  and  portals; 

7.  Advisory  and  consulting  services 
related  to  the  development. 


implementation  and  operation  of 
Internet  and  Intranet  sites  and  web 
portals; 

8.  Owning  communication  linkages; 

9.  Owning  compcmies  engaged  in 
developing  new  technologies  that  might 
in  the  future  support  the  sale  and 
provision  of  financial  products  and 
services;  and 

10.  Owning  companies  engaged  in  the 
electronic  marketing  and  sale  of 
nonfinancial  products  and  services  for 
the  purpose  of  allowing  the  FHC  to 
market  and  provide  financial  products 
and  services.' 

The  FHCs  argue  that  recent  dramatic 
changes  in  technology  and  in  the 
manner  in  which  products  and  services 
are  sold  over  the  Internet  make  these 
types  of  activities  and  investments 
either  financial  in  nature,  incidental  to 
financial  activities  or  complementary  to 
financial  activities.  They  argue  in 
particular  that  there  is  no  practical 
distinction  between  processing  financial 
data  (a  permissible  activity  for  bank 
holding  companies)  and  processing 
nonfinancial  data  (an  activity  permitted 
for  bank  holding  companies  only  in 
limited  amounts).  FHCs  also  contend 
that  the  experience  that  they  have 
gained  over  the  years  conducting  data 
processing  activities  for  financial, 
banking  and  economic  data  is  readily 
transferable  to  other  types  of  data 
processing.  For  example,  FHCs  contend 
that  activities  such  as  the  storage, 
imaging  and  retrieval  of  nonfinancial 
data  are  a  natural  extension  of 
permissible  activities  already  conducted 
by  bank  holding  companies  and  banks. 

FHCs  also  argue  that,  while  in  the 
past  a  banking  organization  could  make 
contractual  arrangements  with  a 
nonfinancial  firm  to  market  financial 
products  and  services  of  the  banking 
organization  along  with  products  and 
services  of  the  nonfinancial  firm,  today 
companies  that  market  products  and 
services  over  the  Internet  or  intranets 
typically  seek  equity  partners  rather 
than  contractual  partners  in  order  to 
share  the  equity  risk  of  these  ventures 
and  to  raise  equity  capital. 
Consequently,  banking  organizations 


'  Several  companies  also  requested  that  the  Board 
permit  FHCs  to  provide  identity  certification 
services,  including  digital  certification  services.  The 
Board  has  already  permitted  these  activities  for  all 
bank  holding  companies,  including  financial 
holding  companies.  See  Bayerische  Hypo-  und 
Vereinsbank  AG.  86  Federal  Reserve  Bulletin  56 
(lanuary  2000). 


contend  that  they  must  be  in  a  position 
to  make  equity  investments  in 
companies  that  have  found  innovative 
methods  of  reaching  the  same  customers 
that  the  banking  organizations  seek  to 
reach  for  their  own  financial  products 
and  services. 

In  addition,  FHCs  argue  that  they 
must  be  able  to  participate  in  the 
development  of  new  technologies  that 
in  the  future  may  be  useful  in  delivering 
financial  products  and  services.  They 
contend  that  FHCs  must  be  able  to 
participate  in  the  development  of  the 
standards  and  industry  protocols  for 
new  technology  and  in  the  development 
of  delivery  systems  and  equipment  to  be 
sure  that  these  standards  and  equipment 
will  be  capable  of  delivering  banking 
products  and  services. 

Again.  FHCs  contend  that  the 
paradigm  of  the  past — where  financied 
products  and  services  were  largely 
delivered  over  uniquely  designed 
systems  developed  by  or  under  contract 
to  banking  organizations — has  changed. 
Today,  technology  is  designed  to 
accommodate  a  series  of  partners  that 
bind  together  to  develop  a  number  of 
simultaneous  uses  for  the  new 
technology.  FHCs  argue  that,  unless 
they  are  permitted  to  be  partners  in  the 
development  of  new  technologies  and 
standards,  FHCs  risk  being  required  to 
comply  with  standards  and  limitations 
imposed  by  other  industries  that  will 
tailor  new  delivery  systems  to  their  own 
products  and  services.  Similarly,  FHCs 
contend  that  they  must  be  permitted  to 
own  deli^  ery  systems,  such  as 
communication  lines  and  systems,  in 
order  to  assure  that  these  broad 
technologies  for  the  delivery  of  products 
and  services  remain  available  to  them. 

Legal  Framework 

The  Gramm-Leach-Bliley  Act 
broadened  in  two  ways  the  authority  of 
the  Board  to  determine  the  scope  of 
activities  permissible  for  FHCs.  First, 
FHCs  may  conduct  any  activity  that  the 
Board,  in  consultation  with  the 
Secretary  of  the  Treasury,  determines  to 
be  "financial  in  nature  or  incidental  to 
a  financial  activity."  ^  This  new 
authority  was  specifically  designed  to 
create  a  test  that  is  broader  than  the 
"closely  related  to  banking"  test  that 
applied  previously.  The  closely  related 
test  has  been  construed  over  the  years 
by  the  Board  and  the  courts  to  allow 
bank  holding  companies  to  conduct 
activities  that  are  permissible  for  banks 
to  conduct,  are  operationally  similar  to 
activities  conducted  by  baaks,  or  are 
activities  that  bank  holding  companies 
are  particularly  well  equipped  to 


conduct  because  of  their  other  activities. 
The  new  "financial  in  nature"  test  was 
intended  to  allow  activities  to  be 
authorized  in  response  to  technological 
and  other  developments  that  more 
broadly  affect  the  market  for  financial 
products  and  services.  * 

In  addition,  the  Board  may  allow  an 
FHC  to  engage  in  any  nonfinancial 
activity  that  the  Board  determines  to  be 
"complementary  to  a  financial 
activity."''  The  activity  must  be 
complementary  to  a  financial  activity. 
That  is,  the  activity  must  in  some  way 
complement  or  enhance  a  financial 
activity  or  there  must  be  a  relationship 
or  connection  between  the 
complementary  activity  and  a  financial 
activity.  In  considering  whether  an 
activity  is  complementary,  the  Board 
must  also  consider  whether  the  activity 
poses  a  substantial  risk  to  the  safety  and 
soundness  of  depository  institutions  or 
the  financial  system  generally.'' 

The  authority  to  engage  in 
complementary  activities  was  included 
as  a  mechanism  for  allowing  some 
amount  of  commercial  or  nonfinancial 
activities  so  long  as  there  is  a 
connection  between  the  complementary 
activity  and  a  financial  activity 
conducted  by  the  FHC  and  the  activity 
does  not  pose  unacceptable  risks  to  the 
safety  and  soundness  of  the  FHC,  its 
banks  or  the  banking  system.  At  the 
same  time.  Congress  rejected  the 
invitation  to  allow  depository 
institutions  to  affiliate  in  an  unrestricted 
manner  with  commercial  companies 
and  determined  not  to  permit  FHCs  to 
engage  in  a  basket  of  purely  commercial 
activities  that  have  no  connection  to 
financial  activities. 

The  requesting  FHCs  have  indicated 
that  some  of  the  investments  they  have 
requested  authority  to  make  are  similar 
to  investments  that  could  be  made 
under  the  merchant  banking  authority 
granted  to  FHCs  under  the  Gramm- 
Leach-Bliley  Act.  However,  that 
authority  does  not  permit  cross- 


M2U.S.C.  1843(k)(l)(A). 


'In  considering  whether  an  activity  is  financial 
in  nature  or  incidental  to  a  financial  activity,  the 
Board  is  directed  to  consider  (1)  the  purpo.sps  of  the 
Bank  Holding  Company  Act  and  the  Gramm-Leat  h- 
Blilev  Act;  (2)  changes  and  reasonably  expottpd 
changes  in  the  marketplace  in  which  financial 
holding  companies  compete  and  in  the  technology 
for  delivering  financial  services:  and  (3)  whether 
the  activity  is  necessary  or  appropriate  to  allnw  a 
FHC  to  compete  effectively  with  other  companies 
providing  financial  services,  to  deliver  efficiently 
information  and  ser\'ices  that  are  financial  in  nature 
through  the  use  of  technnloglcal  means,  including 
anv  application  necessary  to  protect  the  secunlv  nr 
efficacy  of  systems  for  the  transniissifMi  nf  data  or 
financial  transactions,  and  to  offer  (  ustomers  any 
available  or  emerging  technoioeii  al  means  for  using 
financial  services  or  for  the  document  imaging  of 
data.  12l',S.C.  1843(k)(3) 

■'12U.S.C.  1843(k)(li(B), 


marketing  between  the  depository 
institutions  owned  by  the  FHC  and  the 
portfolio  company,  and  it  is  precisely 
this  cross-marketing  opportunity  that 
motivates  many  of  the  requested 
investments. 

Proposal 

In  response  to  the  requests  described 
above,  the  Board  proposes  several  steps. 
As  an  initial  matter,  items  1,  2  and  3  in 
the  list  above  involve  various  aspects  of 
a  finder  proposal  that  the  Board,  in 
consultation  with  the  Secretary  of  the 
Treasury,  has  already  published  for 
public  comment  and  recently  adopted 
as  a  final  rule.'' 

The  Board  proposes  several  additional 
amendments  to  Regulation  Y  to  address 
other  aspects  of  the  requests.  First,  the 
Board,  under  the  closely  related  to 
banking  test,  has  already  allowed  bank 
holding  companies  to  engage  in 
processing  financial,  economic  and 
banking  data  (and  providing  limited 
amounts  of  general  purpose  data 
processing  hardware).  In  connection 
with  those  activities,  the  Board 
authorized  bank  holding  companies  to 
own  a  company  engaged  in  processing 
any  type  of  data  so  long  as  the  revenues 
generated  by  the  company  fi-om 
processing  nonfinancial  data  do  not 
exceed  3C  percent  of  the  company's 
total  data  processing  revenues. 

The  Board  proposes  to  expand  from 
30  to  49  percent  the  amount  of  revenues 
that  may  be  derived  from  nonfinancial 
data  processing.  This  would  allow  bank 
holding  companies,  including  FHCs.  to 
make  more  efficient  use  of  their  data 
processing  expertise  and  equipment  and 
recognizes  that  processing  nonfinancial 
data  is  in  many  cases  operationally  and 
functionally  indistinguishable  from 
processing  financial,  economic  and 
banking  data.  At  the  same  time,  the 
revenue  test  assures  that  a  majority  of 
the  business  of  each  data  processing 
subsidiary  would  be  financial  data 
processing.  This  would  address  item  4 
in  the  above  list. 

The  Board  proposes  this  change  as  a 
change  in  the  conditions  that  govern  the 
conduct  of  financial  data  processing 
activities  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (BHC  Act) 
and  the  Board's  Regulation  Y. 
Accordingly,  this  change,  if  adopted, 
would  allow  all  bank  holding 
companies  and  financial  holding 
companies  to  engage  in  broader  data 
processing  activities.  The  Board  has 
authority  to  modif\-  the  conditions  that 


"This  rule  received  Bi)Hr<i  .ipproval  on  December 
13.  2000.  and  will  be  published  in  a  later  issue  of 
the  Federal  Regi.ster 
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govern  activities  that  were  previouslv 
found  to  be  closely  related  tn  banking. 
Second,  to  address  items  5.  6  and  7 
listed  above,  the  Board  proposes  to 
amend  Regulation  Y  to  authorize  FHfls. 
as  an  activity  that  is  complementary  to 
related  financial  activities,  to  invest  up 
to  an  aggregate  of  5  percent  of  th*^-  FHCs 
Tier  1  capital  in  the  following  t\pes  of 
companies: 

(1)  Data  storage.  Companies  that  act 
as  custodian  of  files  that  involve  any 
tvpe  of  data,  including  financial  and 
nonfinancial  data,  so  long  as  the 
custodian  provides  these  services  for 
financial  data.  This  activity  would 
include  data  imaging,  data  storage  and 
data  retrieval  for  data  in  anv  form, 
including  in  electronic,  paper,  micro- 
fiche or  other  form. 

(2)  General  data  processing 
Companies  that  provide  general  data 
processing  and  data  transmission 
services,  including  data  processing  and 
data  transmission  hardware,  software, 
documentation  and  operating  personnel, 
data  bases,  advice  and  facilities,  without 
limit  as  to  the  type  of  data  processed  or 
transmitted,  so  long  as  at  least  20 
percent  of  the  total  revenues  of  the 
company  conducting  these  activities  are 
derived  from  providing  data  processing 
services  to  depository  institutions  and 
theu-  affiliates  and/or  processing 
financial  data  and/or  the  sale  of  other 
financial  products  and  services  This 
authority  would  be  in  addition  to 
investments  permitted  above  in 
companies  that  engage  primarily  in 
financial  data  processing,  and  would  be 
available  only  to  FHCs. 

(3)  Electronic  information  portal 
services  Companies  that  provide  or 
facilitate  information  search,  exchange, 
consolidation,  screening,  filtering  or 
aggregation  services  over  electronic 
networks.  This  activity  would  include 
providing  on-line  search  engines  that 
display  sites  meeting  criteria  selected  by 
the  user,  bulletin  boards,  newsgroup 
services  on  general  or  specific  topics, 
"chat"  rooms,  Internet  web  sites  or 
portals  that  contain  links  to  other  web 
sites,  and  aggregation  services  that 
accumulate  and  display  any  type  of  data 
selected  by  the  user  on  a  customized 
web  page  This  activity  would  also 
include  acting  as  an  Internet  Service 
Provider.  It  would  be  expected  that 
FHCs  would  market  and  provide 
financial  products  and  services  through 
these  companies. 

Each  of  these  proposed  investments 
involves  investing  in  companies 
engaged  in  some  degree  of  commercial 
activities.  Consequently,  the  Board 
proposes  to  find  that  investments  in 


these  companies  are  complementary  to 
a  financial  activity. 

As  explained  above,  in  order  to 
determine  that  an  activity  is  permissible 
as  a  complementary  activity,  the  Board 
must  determine  that  the  activity  is 
related  to  or  complements  a  financial 
activity  in  each  case,  the  proposal 
includes  a  connection  with  a  previously 
approved  financial  activity  or  with  the 
marketing  and  delivery  of  financial 
products  and  services. 

The  Board  seeks  comment  on  whether 
the  connections  to  financial  activities 
described  above  are  appropriate  and 
sufficient  to  indicate  that  each  of  the 
types  of  investments  or  activities 
described  above  is  complementary  to  a 
financial  activity  within  the  meaning  of 
the  BH{^  Act  In  addition,  comment  is 
invited  on  whether  the  Board  should 
adopt  other  requirements  to  assure  that 
the  investment  or  activity  is  related  to 
or  complements  a  financial  activity.  For 
example,  the  Board  requests  comment 
on  whether  the  Board  should  require 
that  some  amount  of  revenues  of  the 
target  company  be  derived  from 
financial  data  processing  or  from 
marketing  financial  products  and 
services  of  the  FHC  in  order  to  satisfy 
the  complementary  test. 

The  Board  does  not  propose  that  any 
restrictions  be  placed  on  the  FHCs 
ability  to  be  involved  in  managing  these 
companies  or  cross-marketing  or 
delivering  financial  products  and 
services  through  these  companies.  In 
fact,  as  noted  above,  in  each  case  it  is 
expected  that  financial  products  and 
services,  such  as  storing  and  processing 
financial  data  or  providing  acc6ss  to 
financial  advice  or  home  banking 
services,  would  be  provided  as  an 
integral  part  of  the  activities  of  the 
company. 

In  order  to  limit  the  potential  risk  of 
these  investments  and  activities  to  the 
safety  and  soundness  of  the  FHC,  its 
depository  institutions  and  the  financial 
system  generally  as  required  by  section 
4(k)(l){B)  of  the  BHC  Act,"  the'proposal 
would  limit  the  total  carrying  value  of 
all  investments  permitted  under  the  3 
categories  listed  above  to  an  aggregate  of 
5  percent  of  the  FHCs  Tier  1  capital. 
The  Board  believes  that  this  limitation 
will  also  help  to  ensure  that  the 
proposed  investments  and  activities 
remain  complementary  to  the  FHCs 
overall  financial  activities 

The  Board  requests  comment  on 
whether  an  investment  limit  is  an 
appropriate  way  to  limit  the  potential 
risk  to  the  safety  and  soundness  of 
affiliated  depository  institutions  and  to 
the  financial  system  generally  and 


whether  the  limit  proposed  is  the 
appropriate  level  given  the  potential 
risks  of  these  activities  and  the  nature 
of  the  activities.  The  Board  also  requests 
comment  on  whether  a  stronger 
connection  between  the  activity  and  a 
related  financial  activity  may  justify  a 
higher  or  different  type  of  limit.  In 
addition,  the  Board  requests  comment 
on  whether,  either  as  an  alternative  to 
the  limit  described  above  or  as  a 
supplement  to  that  limit,  the  Board 
should  require  that  additional  capital  be 
maintained  by  FHCs  against 
investments  made  in  the  three  types  of 
companies  listed  above. 

Section  4(j)  of  the  BHC  Act  as 
amended  by  the  Gramm-Leach-Bliley 
Act  requires  that  a  financial  holding 
company  provide  notice  to  the  Board  at 
least  60  days  prior  to  conducting  any 
activity  or  acquiring  any  company  that 
conducts  any  activity  that  is 
complementary  to  a  financial  activity.'' 
At  least  initially,  the  Board  proposes 
that  each  investment  under  any  of  the 
complementary  authorities  would  be 
subject  to  review  by  the  Board  on  a  case- 
by-case  basis  pursuant  to  section  4(j)  of 
the  BHC  Act.  In  this  process,  the  FHC 
would  be  expected  to  explain  the 
connection  between  its  proposed 
complementary  investment  or  activity 
and  a  related  financial  activity.  The 
Board  proposes  that  its  review  be 
focused  on  a  review  of  the 
permissibility  of  the  investment  under 
the  appropriate  category  and  a  brief 
review  of  the  public  benefits.  This 
notice  would  satisfy  the  approval 
process  in  the  Gramm-Leach-Bliley  Act. 
After  the  System  has  gained  more 
experience  with  these  types  of 
investment  activities,  the  Board  would 
revisit  whether  a  more  streamlined 
process  (e.g.,  a  one-time  approval  to 
make  investments  in  companies 
engaged  in  the  listed  activities)  is 
appropriate. 

In  addition  to  these  activities,  FHCs 
have  requested  authority  to  make 
investments  in  companies  engaged  in 
developing  new  technologies,  in 
providing  communication  links  or  in  e- 
commerce  (Items  8,  9  and  10  above). 
The  Board  requests  comment  on 
whether  conducting  or  investing  in 
companies  that  conduct  any  of  these 
activities  would  be  financial  in  natiue, 
incidental  to  a  financial  activity  or 
complementary  to  a  financial  activity.  In 
particular,  the  Board  requests  comment 
on  how  these  types  of  activities  or 
investments  should  be  defined  or 
identified.  Commenters  favoring  a 
finding  regarding  these  activities  or 
investments  should  provide  detailed 
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arguments  and  information  supporting 
their  recommended  action.  In  particular, 
to  the  extent  that  an  activity  or 
investment  would  be  financial  in  nature 
or  incidental  to  a  financial  activity, 
commenters  are  requested  to  provide 
detailed  arguments  and  data  explaining 
and  supporting  how  the  activity  or 
investment  is  financial  or  incidental. 
Similarly,  to  the  extent  that  an  activity 
or  investment  is  considered  to  be 
complementary  to  a  financial  activity, 
detailed  information  is  sought  on  what 
connection  exists  between  these 
activities/investments  and  financial 
activities  that  are  conducted  by  FHCs  or 
how  the  proposed  activity  or  investment 
would  otherwise  complement  a 
financial  activity. 

In  addition,  comment  is  sought  on 
how  investing  in  companies  engaged  in 
developing  new  technologies,  providing 
conunimication  links  or  selling  products 
electronically  might  be  conducted  in  a 
manner  consistent  with  the  separation 
of  banking  and  conunerce.  Comment  is 
also  sought  on  whether  any  supervisory 
limits,  such  as  those  discussed  above  for 
data  processing  activities,  might  be 
appropriate  to  address  potential  risks  to 
affiliated  depository  institutions  and  the 
financial  system  generally. 

The  Board  also  seeks  comment  on 
whether  it  should  permit  FHCs  to  make 
noncontrolling  investments  in 
companies  engaged  in  developing  new 
technologies,  providing  communication 
links  or  selling  products  electronically. 
The  Board  already  permits  bank  holding 
companies  to  acquire  up  to  25  percent 
of  the  equity,  in  die  form  of  nonvoting 
shares,  of  any  company  so  long  as  the 
bank  holding  company  does  not  have 
the  ability,  to  exercise  control  over  the 
portfolio  company.  Under  this  proposal, 
the  Board  would  permit  FHCs  to  invest 
in  up  to  25  percent  of  the  voting  stock 
of  these  companies  and  engage  in  cross- 
marketing  activities  through  these 
companies  so  long  as  the  FHC  does  not 
exercise  control  over  the  companies  and 
there  is  another  person  or  group  of 
persons  that  owns  more  voting  shares 
than  the  FHC.  As  an  alternative,  the 
Board  could  permit  FHCs  to  make 
equity  investments  that  represent  in  the 
aggregate  more  than  25  percent  of  the 
equity  of  the  portfolio  company,  such  as 
the  levels  permitted  for  portfolio 
investments  overseas  under  Regulation 
K  (that  is,  in  up  to  20  percent  of  the 
voting  shares  and  up  to  another  20 
percent  of  equity  in  the  form  of 
nonvoting  shares).  In  this  event,  it 
would  be  particularly  important  that 
another  person  or  control  group,  such  as 
the  management  of  the  company, 
control  more  shares  of  the  portfolio 
company  than  the  FHC  and  have 


responsibility  for  actively  managing  the 
company. 

The  Board  invites  comment  on  all 
aspects  of  the  proposed  rule,  and 
particularly  on  the  items  specifically 
identified  in  the  foregoing  discussion. 

Section  722  of  the  GLB  Act  requires 
the  Board  to  use  "plain  language"  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  In  light  of  this 
requirement,  the  Board  has  sought  to 
present  the  proposed  rule  in  a  simple 
and  straightforward  maimer.  The  Board 
invites  comment  on  whether  the  Board 
could  take  additional  steps  to  make  the 
proposed  rule  easier  to  understand. 

Regulatory  Flexibility  Act 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a)),  the  Board  must  publish  an 
initial  regulatory  flexibility  analysis 
with  this  proposed  rulemaking.  The 
proposed  rule,  if  adopted,  would:  (1) 
Change  the  conditions  that  govern  the 
conduct  of  data  processing  activities 
that  already  are  permissible  for  a  bank 
holding  company;  and  (2)  allow  a  bank 
holding  company  or  foreign  bank  that 
qualifies  as  an  FHC,  on  a  case  by  case 
basis,  to  own  companies  engaged  in 
certain  types  of  data  processing  and  web 
hosting  activities  as  an  activity  that  is 
complementary  to  its  financial 
activities.  A  description  of  the  reasons 
for  the  Board's  consideration  of  this 
action  and  a  statement  of  the  objectives 
of  and  legal  basis  for  the  proposed  rule 
are  contained  in  the  supplementary 
material  provided  above. 

The  proposed  rule  would  apply  to 
bank  holding  companies  and  FHCs 
regardless  of  their  size  and  should 
enhance  the  ability  of  all  such 
companies,  including  small  ones,  to 
compete  with  other  providers  of 
financial  services  in  the  United  States 
and  to  respond  to  technological  and 
other  changes  in  the  marketplace  in 
which  banking  organizations  compete. 
The  Board  specifically  seeks  comment 
on  the  likely  burden  the  proposed  rule 
would  have  on  bank  holding  companies. 
including  FHCs. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506: 
5  CFR  part  1320  Appendix  A.l).  the 
Board  has  reviewed  the  proposed  rule 
under  authority  delegated  to  the  Board 
by  the  Office  of  Management  and 
Budget.  If  the  proposal  is  adopted,  bank 
holding  companies  and  financial 
holding  companies,  including  foreign 
banks,  would  be  required  by  statute  to 
file  notice  with  the  Board  prior  to 
making  the  investments  or  conducting 
the  activities  addressed  in  the  proposal 


(12  U.S.C.  1843(j)).  The  apphcable 
notice  procedures,  which  already  are  in 
place,  are  described  at  sections  225.22 
to  225.24  and  section  225.89  of  the 
Board's  Regulation  Y.  In  addition,  the 
Board  would  be  required  to  monitor  the 
compliance  of  a  bank  holding  company 
or  financial  holding  company  with  the 
49  percent  revenue  limitation  on 
nonfinancial  data  processing  and  the  5 
percent  of  Tier  I  capital  limitation  on 
the  proposed  complementary  activity, 
which  are  described  in  more  detail 
above.  The  Board  intends  to  monitor 
compliance  with  these  limitations 
through  existing  financial  reports  filed 
by  bank  holding  companies  and 
financial  holding  companies.  Because 
all  paperwork  collection  procedures 
associated  with  this  proposed  rule 
already  are  in  place,  the  Board 
anticipates  that  no  additional  burden 
will  be  imposed  as  a  result  of  this 
proposal,  "rhe  Board  specifically 
requests  comment  on  the  likely  burden 
that  would  result  from  implementation 
of  this  rule. 

List  of  Subjects  inl2  CFR  Part  225 

Administrative  practice  and 
procedures,  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  Title  12,  Chapter  11,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(i)(13).  1818, 
lB28(o),  18311.  1831p-l.  1843(c)(81.  1843(k), 
1844(b).  1972(1).  3106.  3108.  3310.  3331- 
33.=il.  3907.  and  3909. 

2.  Section  225.28(b)(14)  is  revised  to 
read  as  follows: 

§225.28     List  of  Permissible  Nonbanking 
Activities. 


(b) 


*       *       * 


(14)  Data  processing,  (i)  Providing 
data  processing  and  data  transmission 
ser\'ices,  facilities  (including  data 
processing  and  data  transmission 
hardware,  software,  documentation,  or 
operating  personnel),  data  bases,  advice, 
and  access  to  such  services,  facilities,  or 
data  bases  bv  anv  technological  means, 
if: 

(A)  The  data  to  be  processed  or 
furnished  are  financial,  banking,  or 
economic:  and 
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(B)  The  hardware  provided  in 
connection  therewith  is  offered  only  in 
conjunction  with  software  designed  and 
marketed  for  the  processing  and 
transmission  of  financial,  banking,  or 
economic  data,  and  where  the  general 
purpose  haa"dware  does  not  constitute 
more  than  30  percent  of  the  cost  of  any 
packaged  offering. 

(ii)  A  company  conducting  data 
processing  and  data  transmission 
activities  may  conduct  data  processing 
and  data  transmission  activities  not 
described  in  paragraph  (b)(14)(i)  of  this 
section  if  the  total  annual  revenue 
derived  from  those  activities  does  not 
exceed  49  percent  of  the  company's 
total  annual  revenues  derived  from  data 
processing  and  data  transmission 
activities. 

3.  Section  225.89  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

f  22S.89    How  to  request  approval  to 
angaga  in  an  activity  ttMt  ia  comptamentary 
to  a  flnanciai  activity? 

■         *         •         *         * 

(d)  What  activities  have  been 
determined  to  be  complementary  to  a 
financial  activity?  The  following 
activities  are  complementary  to  the 
described  financial  activity 

(1)  Expanded  data  processing  and 
related  nctivities.  (i)  When  conducted  ni 
accordance  with  the  limitation  m 
paragraph  (d)(l)(ii)  of  this  section — 

(A)  Data  storage  Acting  as  custodian 
of  files  that  involve  any  type  of  data, 
including  financial  and  nonfinancial 
data,  so  long  as  the  custodian  provides 
these  services  for  financial  data  This 
activity  includes  data  imaging,  data 
storage  and  data  retrieval  for  data  in  any 
form,  including  in  electronic,  paper, 
microfiche  or  other  form. 

(B)  General  date  processing. 
Providing  general  data  processing  and 
data  transmission  services,  including 
data  processing  and  data  transmission 
hardware,  software,  documentation  and 
operating  personnel,  data  bases,  advice 
and  facilities,  without  limit  as  to  the 
type  of  data  processed  or  transmitted,  so 
long  as  at  least  20  percent  of  the  total 
revenues  of  the  company  conducting 
these  activities  are  derived  from 
providing  data  processing  services  to 
depository  institutions  and  their 
affiliates  and/or  processing  financial, 
banking  and  economic  data  and/or  the 
sale  of  other  financial  products  and 
ser\'ices. 

(C)  Electronic  information  portal 
services.  Providing  or  facilitating 
information  search,  exchange, 
consolidation,  screening,  filtering  or 
aggregation  services  over  electronic 
networks.  This  activity  includes  acting 


as  an  Internet  Service  Provider, 
providing  on-line  search  engines  that 
display  sites  meeting  criteria  selected  by 
the  user,  bulletin  boards,  newsgroup 
services  on  general  or  specific  topics, 
"chat  "  rooms,  Internet  web  sites  or 
porials  that  contain  links  to  other  web 
sites,  and  aggregation  services  that 
accumulate  and  display  any  type  of  data 
selected  by  the  user  on  a  customized 
web  page.  These  activities  must  be 
provided  in  connection  with  the 
marketing  and  delivery  of  financial 
products  and  services. 

(ii)  The  aggregate  carrying  value  of  all 
investments  in  companies  engaged  in 
activities  described  in  paragraph 
(d)(l)(i)  of  this  section  may  not  exceed 
5  percent  of  the  Tier  1  capital  of  the 
financial  holding  company. 

(2)  (Reserved] 

Dated:  December  13.  2000 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  13,  2000. 

lennifer  |.  lohnson. 

Secretary  of  the  Board. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administraftion 

14  CFR  Part  39 

[Docltet  No.  2000-NM-354-AD1 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
{Model  747-100,  747-200,  747-300, 
747SP.  and  747SR  Series  Airplanes 
Powered  by  Pratt  &  Whitney  JT9D-3 
and  JT90-7  Series  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM) 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747-100.  747-200,  747- 
300,  747SP,  and  747SR  series  airplanes 
powered  by  Pratt  &  Whitney  [TQD-S  or 
JT9D-7  series  engines.  That  AD 
currently  requires  inspections  of  the 
vertical  chords  of  the  aft  torque 
bulkhead  of  the  outboard  nacelle  struts, 
and  corrective  action,  if  necessary.  That 
AD  also  gives  an  optional  modification 
of  the  vertical  chords,  which  ends  the 
inspections.  This  action  would  require 
the  previously  optional  modification. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  cracking  of 
the  vertical  chords  adjacent  to  the  lower 


spar  fitting,  which  could  result  in 
separation  of  the  diagonal  brace  load 
path.  Continued  operation  with  a 
separated  diagonal  brace  load  path 
increases  loads  on  the  upper  link, 
midspar  fitting,  and  dual  side  links, 
which  could  result  in  separation  of  the 
strut  and  engine  from  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
February  5,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
354-AD.  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 

Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
hitemet  using  the  following  address:  9- 
anm-nprmcomment@fea.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-M-354-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
excunined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  Anderson,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 


Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summmzing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  recieipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-354-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-354-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  November  14,  2000.  the  FAA 
issued  AD  2000-23-25.  amendment  39- 
11998  (65  FR  70781,  November  28, 
2000),  applicable  to  certain  Boeing 
Model  747-100.  747-200,  747-300. 
747SP,  and  747SR  series  airplanes 
powered  by  Pratt  &  Whitney  JT9D-3  or 
JT9D-7  series  engines;  to  require 
inspections  of  the  vertical  chords  of  the 
aft  torque  bulkhead  of  the  outboard 
nacelle  struts,  and  corrective  action,  if 
necessary.  That  AD  also  gives  optional 
terminating  action  for  the  inspections. 
That  action  was  prompted  by  reports  of 
fatigue  cracking  of  the  vertical  chords  of 
the  aft  torque  bulkhead  of  the  outboard 
nacelle  struts.  The  requirements  of  that 
AD  are  intended  to  detect  and  correct 
cracking  of  the  vertical  chords  adjacent 
to  the  lower  spar  fitting,  which  could 
result  in  separation  of  the  diagonal 
brace  load  path.  Continued  operation 
with  a  separated  diagonal  brace  load 
path  increases  loads  on  the  upper  link, 
midspar  fitting,  and  dual  side  links. 


which  could  result  in  separation  of  the 
strut  and  engine  from  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  2000-23-25. 
the  FAA  indicated  that  the  actions 
required  by  that  AD  were  considered 
"interim  action"  and  that  further 
rulemaking  action  was  being  considered 
to  require  the  modification  of  the 
vertical  chords  of  the  aft  torque 
bulkhead  of  the  outboard  nacelle  struts 
in  Boeing  Alert  Service  Bulletin  747- 
54A2201,  dated  September  28,  2000, 
which  AD  2000-23-25  references  as 
optional  terminating  action.  The  FAA 
has  determined  that  further  rulemaking 
is  needed,  and  this  proposed  AD  follows 
from  that  determination. 

Explanation  of  Change  Made  to 
Requirements  of  Existing  AD 

The  FAA  has  added  a  note  to  this 
proposed  rule  to  clarify  the  definition  of 
a  detailed  visual  inspection,  as  specified 
in  paragraph  (a)(1)  of  this  AD. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-23-25  to  continue 
to  require  inspections  of  the  vertical 
chords  of  the  aft  torque  bulkhead  of  the 
outboard  nacelle  struts,  and  corrective 
action,  if  necessary.  The  proposed  AD 
would  also  require  modification  of  the 
vertical  chords,  which  would  end  the 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2201,  which  was 
described  in  AD  2000-23-25,  except  as 
discussed  below. 

Difierence  Between  Service  Bulletin 
and  This  Proposed  AD 

Operators  should  note  that,  although 
the  service  bulletin  says  to  contact  the 
manufacturer  for  certain  repairs,  this 
proposed  AD  would  require  those 
repairs  to  be  accomplished  by  a  method 
approved  by  the  FAA,  or  according  to 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  authorized  by  the  FAA 
to  make  such  findings. 

Cost  Impact 

There  are  approximately  366 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
115  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  detailed  visual  inspections  that 
are  currently  required  by  AD  2000-23- 


25  take  approximately  18  work  hours 
per  airplane,  at  an  average  labor  rr-.  '  of 
S60  per  work  hour.  Based  on  thesu 
figures,  the  FAA  estimates  that  the  cost 
impact  of  these  inspections  on  U.S. 
operators  is  $124,200,  or  Si. 080  per 
airplane,  per  inspection  cycle. 

The  ultrasonic  and  eddy  current 
inspections  that  are  currently  required 
by  AD  2000-23-25  take  approximately 
18  work  hours  per  airplane,  at  an 
average  labor  rate  of  $60  per  work  hour 
Based  on  these  figures,  the  FAA 
estimates  that  the  cost  impact  of  these 
inspections  on  U.S.  operators  is 
$124,200,  or  $1,080  per  airplane,  per 
inspection  cycle. 

The  new  modification  that  is 
proposed  in  this  AD  action  would  take 
approximately  48  work  hours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $10,000  per 
airplane.  Based  on  these  figiu-es,  the 
FAA  estimates  that  the  cost  impact  of 
the  proposed  modification  on  U.S. 
operators  is  $1,481,200,  or  $12,880  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiu-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrunent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
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action  is  contained  in  the  Rules  Docket. 
A  copv  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  .\viation 
safety,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-1 1998  (65  FR 
70781.  November  28.  2000).  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  200O-NM-354-AD. 
Supersedes  .\D  2000-23-25. 
Amendment  39-11998. 

Applicability  Wodel  747-100.  747-200. 
747-300,  747SP,  and  747SR  series  airplanes 
powered  by  Pratt  &  Whitney  rT9D-3  or  n"9D- 
7  series  engines:  as  listed  in  Boeing  Alert 
Service  Bulletin  747-54A2201.  dated 
September  28,  2000;  certificated  in  anv 
category. 

.Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .^U  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .\D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  \D:  and.  if  the  unsafe  c:ondition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  cracking  of  the  vertical  c  hords 
adjacent  to  the  lower  spar  fitting,  which 
could  result  in  separation  of  the  diagonal 
brace  load  path  and  lead  to  separation  of  the 
strut  and  engine  from  the  airplane, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  2000- 
23-25: 

Inspections 

la)  Except  as  provided  by  paragraph  lb)  of 
this  ,\D.  prior  to  the  accumulation  of  14.000 


total  flight  cycles,  or  within  90  days  after 
December  13.  2000  (the  effective  date  of  AD 
200O-23-25I.  whichever  occurs  later: 
,\i:complish  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD. 

(1)  Perform  a  detailed  visual  inspection  to 
detect  c  racking  of  the  vertical  c:hords  of  the 
aft  torque  bulkhead  of  the  outboard  nacelle 
struts,  in  accordance  with  Part  2  uf  the 
.'\c:c:omplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-.54A2201.  dated 
September  2H.  2000  Thereafter,  repeat  this 
inspec:tion  at  intervals  not  to  exceed  600 
flight  cycles  until  paragraph  (d)  of  this  AD  is 
accomplished. 

(2)  Perform  surface  eddy  current  and 
ultrasonic  inspections  to  detect  cracking  of 
the  vertic  al  chords  of  the  aft  torque  bulkhead 
of  the  outboard  nac:elle  struts,  in  accordance 
with  Part  3  of  the  .Accomplishment 
Instructions  of  Boeing  .Mert  Service  Bulletin 
747-.S4.'\2201.  dated  September  28,  2000. 
Thereafter,  repeal  these  inspections  at 
intervals  not  to  exceed  1.200  flight  cycles 
until  paragraph  (d)  of  this  AD  is 
accomplished 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as: 
■'.An  intensive  visual  examination  of  a 
specific  structural  area,  system,  installation, 
or  assembly  to  detect  damage,  failure,  or 
irrc?gulantv   .Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  s'lch  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
c  leaning  and  elaborate  access  procedures 
may  be  required." 

Optional  Compliance  Time 

(b)  If  Boeing  Service  Letter  747-54-055. 
dated  April  24.  1998.  was  accomplished  on 
the  airplane  during  the  modification  of  the 
nac:elle  strut  in  accordance  with  AD  95-10- 
16.  amendment  39-9233:  Accomplishment  of 
the  initial  inspection  in  paragraph  (a)  of  this 
AD  may  be  deferred  until  3,000  flight  cycles 
after  accomplishment  of  the  service  letter. 

Repair 

(c)  If  any  cracking  is  detected  during  any 
inspection  or  modification  required  by  this 
.\D  Prior  to  fiirther  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  .Seattle  Aircraft  Certification  Office 
(AGO).  FAA;  or  in  accordance  with  data 
meeting  the  type  t:ertification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designateci  Engineering  Representative  who 
has  been  authorized  by  the  Manager.  Seattle 
.'\CO.  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  A(X).  as  required  by  this  paragraph, 
the  approval  letter  must  specific:ally 
reference  this  AD. 

New  Requirements  of  This  Ad 

Modification  ITfrininating  Action) 

(d)  Within  4  years  after  the  effective  date 
(if  this  .AD.  do  the?  modification  of  the  vertical 
I  hords  of  the  aft  torcjue  bulkhead  of  the 
outboard  nacelle  struts  according  to  Part  4  of 
Boeing  .Alert  Servic:e  Bulletin  747-54A2201. 
dated  September  28.  20(J0.  After  this 
modification,  stop  the  repetitive  inspections 
required  by  paragraph  (a)  of  this  AD. 


Alternative  Methods  of  Compliance 

(e)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACQ.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
December  15.  2000. 
Dorenda  D.  Baker, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  00-32576  Filed  12-20-00:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-296-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200  and  -300  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767-200  and  -300 
series  airplanes.  This  proposal  would 
require  replacement  of  the  existing 
potable  water  fill  line  tube  with  a  new 
hose.  This  action  is  necessary  to  prevent 
fracture  of  a  clamshell  coupling  on  the 
potable  water  fill  line,  which  could 
cause  water  to  flow  into  the  aft  cargo 
compartment.  A  large  amount  of  water 
in  the  cargo  compartment  could  cause 
large  shifts  in  the  airplane's  center  of 
gravity,  which  could  result  in  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition, 
DATES:  Comments  must  be  received  by 
Februarys,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
296-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  200O-NM-296-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Eiford,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2788:  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commxmications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons,  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-296-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-296-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
fractures  of  clamshell  couplings  used  on 
the  potable  water  fill  line  on  certain 
Boeing  Model  767-200  and  -300  series 
airplanes.  A  fractured  coupling  may 
allow  water  to  flow  into  the  bilge  areas 
of  the  aft  cargo  compartment.  If  an 
airplane  operates  with  a  large  amount  of 
water  in  the  cargo  compartment,  large 
shifts  in  the  airplane's  center  of  gravity 
could  occur.  This  condition,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
38A0057,  dated  July  13,  2000,  which 
describes  procedures  for  replacement  of 
the  existing  potable  water  fill  line  tube 
with  a  new  hose.  The  existing  fill  line 
is  a  metal  tube,  which,  combined  with 
the  normal  expansion  and  contraction  of 
the  fuselage,  puts  stress  on  the 
clamshell  couplings  on  the  fill  line, 
causing  them  to  fracture.  The 
replacement  potable  water  fill  line  tube 
is  a  flexible  hose,  which  will  reduce  the 
stress  on  the  clamshell  couplings. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 


specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difference  Between  Proposed  Rule  and 
Service  Bulletin 

The  ser\'ice  bulletin  recommends 
accomplishing  the  actions  in  the  service 
bulletin  "as  soon  as  the  airplane  and 
manpower  are  available."  "The  FAA 
finds  that  the  proposed  AD  needs  a 
definite  compliance  time  to  ensure  that 
all  airplanes  are  modified  in  a  timely 
manner.  Thus,  this  proposed  AD  would 
require  the  replacement  to  be  done 
within  12  months  after  the  effective  date 
of  this  AD. 

Cost  Impact 

There  are  approximately  159 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
this  proposed  AD  would  affect  18 
airplanes  of  U.S.  registry.  The  proposed 
replacement  would  take  approximately 
1  work  hour  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $482  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $9,756,  or  $542  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatorx'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034  .February  26,  1979);  and  (3)  if 
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promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  critena  of  the  Regulatorv 
Flexibilitv  Act.  A  copy  of  the  draft 
regulatorv  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

.\ir  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

.\ccordingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
.administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows 

Authority:  4q  I'  SC    106(g),  401U.  44701 

§39.13    [Amanded] 

2  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  200O-NM-296-AD. 

Applii  ability  Model  767-200  and    300 
series  airplanes,  as  listed  in  Boeing  Alert 
Service  Bulletin  767-38.^0O57.  dated  lulv  H. 
2000,  certificated  in  any  categon,' 

Note  1:  This  AD  applies  to  each  airplane 
ideoiified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  ha.s  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .M)   For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .\D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  .\D 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  .^D.  and.  if  the  unsafe  c:ondition  has  not 
been  eliminated,  the  request  should  ini  lude 
specific  proposed  actions  to  address  it 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  fracture  of  a  (  lartishell  coupling 
on  the  potable  water  fill  line,  whu  h  could 
cause  a  large  amount  of  water  to  flow  into  the 
aft  cargo  compartment,  and  result  in  large 
shifts  in  the  airplanes  center  of  gravitv  ami 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following 

Replacement 

(a)  Within  12  months  after  the  effective 
date  of  this  AD.  replace  the  existing  potable 
water  fill  line  tube  with  a  new  flexible  hose, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  767-38A0057.  dated  luly  13.  2000 


Spares 

(b)  As  of  the  effective  date  of  this  .\D  no 
person  shall  install  a  potable  water  fill  line 
tube,  part  number  41 7T202 1-179,  on  any 
airplane 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  coniplianc:e  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  Seattle 
.\m  raft  Certification  Offic  e  (AGO).  FAA. 
Operators  sh.ill  submit  their  requests  through 
an  appropriate  F.^A  Principal  Maintenance 
Inspei  tor.  who  mav  add  comments  and  then 
send  It  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Spec  lal  flight  permits  may  be  issued  in 
accordance  with  §^21  197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21  197 
and  21  199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished 

Issued  in  Renton.  Washington,  on 
[).-i  ember  15.  2000 
Dorenda  D,  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
|FR  Do(    00-32.57.5  Filed  12-20-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  200&-NM-222-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  3408  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM) 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes.  This 
proposal  would  require  installation  of  a 
new  circuit  breaker  and  related  wiring, 
and  relocation  of  circuit  breaker  12FG, 
if  applicable  This  action  is  necessary  to 
prevent  loss  of  the  nose  wheel  steering 
and  reduced  controllability  of  the 
airplane  on  the  ground  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  c;omments  must  be  received  by 
lanury  22,  2001. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention;  Rules  Docket  No.  2000-NM- 
222-AD.  1601  Lind  Avenue,  SW,. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-222-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roseanne  Rybum,  Aerospace  Engineer, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2139; 
fax  (425)  227-1149. 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-222-AD."  The 
postcju-d  will  be  date  stamped  and 
returned  to  the  commeiiter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-222-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes.  The  LFV  advises  that  it 
has  received  reports  in  which  an 
emergency  extension  of  the  landing  gear 
was  necessary  due  to  a  popped  or  non- 
resettable  circuit  breaker,  which 
resulted  in  loss  of  the  nose  wheel 
steering  and  reduced  controllability  of 
the  airplane  on  the  ground.  This  circuit 
is  also  common  for  the  locked-down 
signals  of  the  weight-on-wheel  and 
landing  gear  to  other  systems  (i.e.,  nose 
wheel  steering  and  flight  idle  stop).  The 
circuit  breaker  failure  has  been 
attributed  to  the  lack  of  another  circuit 
breaker  that  would  supply  28  volts 
direct  current  (VDC)  to  the  relays.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  the  nose  wheel  steering  and 
reduced  controllability  of  the  airplane 
on  the  ground. 

Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin  340- 
32-120.  Revision  01.  dated  August  29, 
2000,  which  describes  procediu'es  for 
installation  of  a  new  circuit  breaker  and 
related  wiring.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  LFV 
classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  (SAD)  1-155, 
dated  February  28,  2000,  in  order  to 


assure  the  continued  airworthiness  of 
these  airplanes  in  Sweden. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Sweden  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  312  Saab 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD. 

It  would  take  approximately  7  work 
hours  per  airplane  to  accomplish  the 
proposed  installation,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $177  per  airplane.  Based 
on  these  figiu'es,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $186,264,  or  $597  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figvires  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  bv 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substanticil  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.G.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Saab  Aircraft  AB:  Docket  2000-NM-222- 
AD 

Applicability:  The  following  airplanes. 
certificated  in  any  category: 


Model 


Senal  numtjers 


SAAB  SF340A 
SAAB  340B  .... 


-004  through  -159  inclu- 
sive 

-160  through  -459  inclu- 
sive, except  -342. 
-379.  -395.  ^09. 
-431.  and  ^55 


Note  1:  This  .^D  applies  lo  eai:h  airplane 
identified  in  the  preceding  applii;abilitv 
provision,  regardless  of  uhether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\U.  For 
airplanes  that  ha\e  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .•KD  is  affected,  the 
owner/operator  must  request  approval  for  an 
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alternative  method  of  compliance  in 
accordance  with  paragraph  fb)  nf  this  AD. 
The  request  should  include  an  assessment  nf 
the  effect  of  the  mndifit  ation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  \D.  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  loss  of  the  nose  wheel  steering 
and  reduced  controllability  of  the  airplane  on 
the  ground,  accomplish  the  following: 

Installation  of  Circuit  Breaker  and  Related 
Wiring  and  Relocation  of  the  Circuit 
Breaker,  if  .\pplicable 

(a)  Within  6  months  after  the  effective  datf 
of  this  AD.  install  a  new  circuit  breaker  and 
related  wiring,  per  Saab  Service  Bulletin 
340-32-120.  Revision  01,  dated  August  29. 
2000 

.\ltemative  Methods  of  Compliance 

(b)  .\n  alternative  method  of  (  umpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager. 
International  Branch.  ,^.\'M-116.  V\\ 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  .Maintenance 
Inspector,  who  mav  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  nf 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International 
Branch.ANM-llR 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  *j§21  197  and  21  199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21  1991  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  (SADl  1- 
1.S5,  dated  February  28.  2000 

Issued  in  Renton.  Washington,  on 
December  1=>.  2000. 
Dorenda  D.  Baker, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

|FR  D<»    0n-i2.=>74  Filed  12-20-00;  8:45  ami 

BILUNG  CODE  4910-13-U 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  2 

[FRL-6921-2] 

Public  Information  and  Confidentiality: 
Advance  Notice  of  Proposed 
Rulemaking;  Withdrawal  of  1994 
Proposed  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA) 


ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM);  withdrawal  of 
1994  proposed  rule. 


SUMMARY:  KFA  is  providing  advance 
notii  e  nf  proposed  rulemaking  regarding 
re\  isions  of  its  ri'gulations  dealing  with 
the  handling  of  confidential  business 
information  (CBI).  We  refer  to  these  as 
"the  CBI  regulations."  As  part  of  this 
process,  we  are  planning  to  revise  the 
current  CBI  regulations  so  they  will  be 
in  plain  language  and  will  reflect 
current  case  law  and  recent 
technologit:al  developments.  In  revising 
the  CBI  regulations,  we  also  intend  to 
improve  our  processing  of  requests  for 
CBI  while  ensuring  appropriate 
protection  of  confidential  business 
information.  We  are  seeking  comments 
as  to  the  extent  of  additional  revisions. 
EPA  is  also  withdrawing  its  November 
23,  1994  Proposed  Rulemaking  (59  PR 
60445). 

DATES:  Comments  on  this  advance 
notice  of  proposed  rulemaking  must  be 
submitted  by  March  21,  2001.  EPA  will 
be  holding  a  public  meeting  on  the 
potential  revision  of  the  CBI  regulations 
on  [anuary  18.  2001  from  9:00  a.m.  to 
4:30  p  m  in  the  EPA  Auditorium,  401 
M  Street,  SW  Washington,  DC.  Please 
direct  all  correspondence  to  the 
addresses  shown  below. 
ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate  if  possible)  to 
Docket  Number  EC-2  000-004, 
Enforcement  and  Compliance  Docket 
and  Information  Center  (ECDIC),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Room  4033, 
Mail  Code  2201A.  Washington.  DC 
20460;  Phone,  202-564-2614  or  202- 
564-2119;  Fax,  202-501-1011 
EMail. docket. oeca@epa.gov.  Written, 
but  not  oral,  comments  for  the  official 
record  will  also  be  accepted  at  the 
public  meeting.  Documents  related  to 
this  advance  notice  of  proposed 
rulemaking  are  available  for  public 
inspection  and  viewing  by  contacting 
the  ECDIC  at  this  same  address.  The 
ECDIC  is  open  from  8:00  a.m.  to  4:00 
p  m  .  Monday  through  Friday,  excluding 
Federal  holidays. 

Comments  in  an  electronic  format 
also  should  reference  docket  number 
EC-2000-004.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file  and 
should  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Commenters  should  not  submit  any  CBI 
electronically.  To  the  extent  a  comment 
contains  CBI.  commenters  must  submit 
an  original  and  one  copy  of  CBI  under 
separate  cover  to:  Alan  Margolis.  Office 
of  Information  Collection,  Office  of 
Environmental  Information,  U.S. 


Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Mail  Code 
2822,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Margolis.  Office  of  Information 
(Collection,  Office  of  Environmental 
Information,  U.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW,  Mail  Code  2822,  Washington, 
DC  20460;  Phone.  202-260-9329;  Fax. 
202-401-4544;  Email, 
margolis.alan@epn.gov. 
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I.  Purpose  and  Background  of  ANPRM 

In  this  ANPRM,  we  provide  advance 
notice  of  proposed  rulemaking  regarding 
revisions  of  our  CBI  regulations.  Our 
intent  is  to  ensure  that  the  regulations 
are  in  plain  language,  and  that  they 
adequately  protect  CBI  in  light  of 
current  caselaw  and  recent 
technological  developments. 
Additionally,  EPA  is  reviewing  its 
current  regulations  to  determine 
whether  there  are  ways  the  Agency 
could  reduce  the  burden  on  the 
regulated  community  while  also 
ensuring  the  adequate  protection  of  CBI 
and  streamlining  the  Agency's  processes 
for  handling  CBI.  The  ANPRM  sets  forth 
existing  problems  with  current  policies 
and  suggests  possible  options  for 
improving  the  efficiency  of  the  Agency's 
CBI  operations. 

Under  the  Freedom  of  Information 
Act  (FOIA),  any  person  has  a  right  to 
obtain  federal  agency  records,  except  to 
the  extent  that  such  records  (or  portions 
thereof)  are  protected  from  disclosure  by 
one  of  nine  exemptions  or  three 
exclusions.  Exemption  4  of  FOIA,  5 
U.S.C.  552(b)(4),  protects  "trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential.  '  In  1976,  EPA  first 
promulgated  its  comprehensive  CBI 
regulations,  which  are  codified  as  40 
CFR  part  2,  subpart  B.  EPA's  CBI 
regulations  are  part  of  its  public 
information  regulations  and  implement 
Exemption  4  of  FOIA.  In  addition  to 


implementing  FOIA  Exemption  4,  the 
CBI  regulations  also  generally  address 
issues  outside  of  the  FOIA  context  that 
involve  the  handling,  processing,  and 
disclosure  of  CBI  under  specific  EPA- 
administered  statutes.  The  CBI 
regulations  set  out  procedures  for  EPA 
to  make  confidentiality  determinations 
for  information  claimed  as  confidential, 

n.  Withdrawal  of  1994  Proposal 

On  November  23,  1994.  EPA 
published  a  proposed  rule  on  Public 
Information  and  Confidentiality  ("the 
1994  proposal"),  which  proposed 
amendments  to  the  CBI  regtilations  (59 
FR  60445).  The  intent  of  the  proposed 
rule  was  to  eliminate  unnecessary 
procedures  and  to  streamline  and 
expedite  activities  involving  CBI.  Major 
changes  raised  in  1994  included  up- 
front assertion  of  CBI  claims,  up-firont 
substantiation,  sunset  provisions, 
different  options  for  changing  the 
manner  of  processing  FOIA  requests, 
and  clarification  regarding  the  release  of 
aggregated  data.  Over  60  comments 
were  received  from  the  public.  The  rule 
was  not  finalized  due  to  the  complexity 
of  the  issues  raised  in  the  public 
comments.  EPA  is  withdrawing  this 
proposed  rule  on  December  21,  2000. 
EPA  will  initiate  a  new  and  separate 
rulemaking  based  on  the  issues  raised  in 
the  comments  to  this  ANPRM  and  at  the 
public  meeting. 

m.  Major  CBI  Topics 

EPA  intends  to  revise  its  CBI 
regulations  to  make  them  less 
burdensome  on  EPA  and  the  submitters 
of  CBI,  while  preserving  the  public's 
right  to  obtain  publicly  available 
information  and  ensuring  the  adequate 
protection  of  CBI.  For  each  idea 
presented  below,  we  discuss  some 
existing  problems  with  current  policies 
and  suggest  possible  options  for 
improving  the  policies.  EPA  welcomes 
comments  on  any  of  the  topics 
discussed  below.  We  are  not  proposing 
any  specific  action  regarding  the  CBI 
regulations  at  this  time  but  are 
providing  background  information  and 
requesting  additional  information  that 
we  should  consider. 

A.  Submissions  of  Confidential  Business 
Information 

EPA  receives  a  large  number  of 
submissions  of  various  types  of 
information  claimed  as  CBI.  Many  of  the 
claims  received  are  very  broad,  and  the 
Agency  has  limited  resources  to  deal 
with  this  stream  of  information.  As  a 
result,  large  amounts  of  information 
claimed  as  CBI  are  retained  by  the 
Agency  longer  than  necessary,  and 
broad  or  non-specific  CBI  claims  may 


limit  public  access  to  information  that  is 
not  actually  CBI.  We  are  considering  the 
following  options  to  facilitate  EPA's 
examination  and,  if  appropriate, 
protection  of  this  material,  as  well  as  the 
Agency's  responses  to  those  who 
request  the  information  under  FOIA. 

1.  Up-front  Substantiation  of  CBI  Claims 

An  option  that  a  number  of  other 
agencies  have  used  to  reduce  the 
number  of  overly-broad  or  non-specific 
CBI  claims  is  the  use  of  up-front 
substantiation.  Up-front  substantiation 
would  require  the  submission  of 
statements  setting  forth  the  basis  of 
business  confidentiality  at  the  time  the 
information  is  first  submitted  and 
claimed  confidential.  Our  current  CBI 
regulations  require  that  whan  EPA  is 
determining  whether  information 
claimed  as  confidential  is  entitled  to 
confidential  treatment,  it  must  notify 
affected  businesses  that  they  may 
submit  comments  substantiating  their 
claims  of  confidentiality  (see  section 
2.204(e)).  The  CBI  regulations  generally 
do  not  require  a  business  to  submit  a 
substantiation  until  disclosure  becomes 
an  issue. 

Although  EPA  realizes  that  seeking 
complete  up-front  substantiations  may 
increase  the  burden  on  submitters  of 
information,  we  are  exploring  options  to 
permit  the  reduction  of  overly-broad  or 
non-specific  CBI  claims,  while  requiring 
less  handling  and  storage  of  the 
information  claimed  as  confidential. 
One  possible  option  would  be  to  require 
that  certain  elements  of  a  CBI 
substantiation  be  provided  when  the 
information  is  submitted  and  claimed  as 
confidential.  A  more  comprehensive 
substantiation  would  be  required  only  if 
disclosure  becomes  an  issue.  We  believe 
this  would  help  reduce  the  number  of 
overly-broad  or  non-specific  claims, 
while  providing  only  an  incremental 
burden  on  submitters.  Additionally, 
EPA  is  interested  in  comments 
concerning  whether  it  should  require 
up-front  substantiation  when  only 
portions  of  documents  are  claimed  as 
CBI.  The  Agency  is  interested  in  other 
suggestions  for  facilitating  the  initial 
CBI  determination  process. 

2.  Submission  of  Redacted  Copies 

An  additional  method  of  streamlining 
the  CBI  process  would  be  to  require  that 
a  copy  of  the  document  from  which 
information  claimed  to  be  confidential 
has  been  deleted  (hereinafter  "redacted 
copy")  be  submitted  along  with  a  copy 
of  the  material  claimed  as  confidential. 
The  submission  of  redacted  copies 
would  enable  the  Agency  to  respond  in 
a  timely  fashion  to  FOIA  requests  for 
CBI  by  releasing  the  redacted  copy  of 


the  information  to  the  FOIA  requester. 
Certain  submitters  to  the  Agency 
already  submit  redacted  copies  of 
information  as  a  matter  of  practice.  EPA 
is  soliciting  comments  concerning  the 
effect  of  requiring  businesses  to  submit 
redacted  copies  whenever  they  submit 
information  claimed  as  confidential. 

B.  EPA  Treatment  of  Information 
Claimed  as  CBI 

EPA  often  finds  it  necessary  to  make 
final  confidentiality  determinations  as  a 
result  of  FOLA  requests  or  rulemaking. 
Final  determinations  are  written  by  the 
EPA  legal  office  in  consultation  with  the 
appropriate  EPA  program  staff.  EPA  is 
interested  in  improving  the  efficiency  of 
this  process.  In  addition,  the  Agency  has 
relied  on  class  determinations  and  die 
aggregation  of  data  in  order  to  maximize 
Agency  resources,  ensure  the  timely 
release  of  information  to  the  public,  and 
appropriately  protect  information  that  is 
claimed  to  be  confidential.  We  are 
seeking  comments  and  suggestions  on 
the  use  of  class  determinations  and  data 
aggregation. 

The  Agency  is  also  considering 
adding  language  to  the  CBI  regulations 
concerning  the  disposition  of  records 
containing  CBI  in  accordance  with  the 
appropriate  records  management 
schedules.  We  are  seeking  comments  on 
the  possible  addition  of  this  language  to 
the  CBI  regulations. 

1.  Class  Determinations 

Title  40  CFR  section  2.207  permits 
EPA  to  use  class  determinations  to  make 
known  its  position  regarding  the 
manner  in  which  information  within  a 
class  will  be  treated  by  EPA  under  the 
CBI  regulations.  EPA  relies  on  class 
determinations  to  permit  efficient 
processing  of  numerous  FOLA  requests 
for  the  same  types  of  CBI.  Certain 
affected  businesses  have  expressed 
concern  over  the  Agency's  reliance  on 
class  determinations,  arguing  that 
decisions  about  whether  specific 
information  is  entitled  to  be  treated  as 
CBI  are  best  made  on  a  case-by-case 
basis.  We  are  soliciting  comments  on 
the  benefits  or  the  harm  resulting  from 
EPA's  use  of  class  determinations. 

2.  Aggregation  of  Data 

EPA  uses  several  mechanisms  tn 
ensure  that  public  records  in 
rulemaking  adequately  allow  for 
meaningful  public  comment  and 
effective  judicial  review,  while  at  the 
same  time  complying  with  the  Agency's 
CBI  obligations.  These  mechanisms 
include  using  summaries  or 
aggregations  of  data  as  well  as  identity- 
masking  strategies,  to  develop  a  public 
rulemaking  record  from  information 
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claimed  as  CBI  while  avoiding  the 
disclosure  of  such  information. 

EPA  does  not  have  general  guidelines 
for  aggregating  CBI  data,  and  we  are 
seeking  comments  on  whether  such 
guidelines  are  needed.  We  are  also 
interested  in  suggestions  concerning  the 
form  such  guidelines  could  take,  given 
the  diversity  of  data  submitted  to  the 
Agency 

3.  Mosaic  Effect 

Since  the  1976  regulations  were 
promulgated,  the  information  landscape 
has  changed.  The  rapid  growth  of  the 
Internet  and  other  electronic  means  of 
disseminating  information,  the 
increasing  use  of  competitive 
intelligence  measiues  by  private 
industry,  and  the  perceived  potential  for 
environmental  terrorist  attacks  have 
heightened  concerns  about  the  public 
release  of  information.  The  main 
challenge  to  the  Agency  is  to  achieve  an 
appropriate  balance  between  disclosing 
information  to  the  public  and 
withholding  information  that  could 
cause  competitive  harm. 

In  response  to  the  growth  of  the 
Internet,  the  regulated  community  has 
made  the  argument  that  multiple  pieces 
of  data  which  may  not  qualify 
individually  to  be  treated  as  CBI  and  are 
made  publicly  available  can  be  pieced 
together  to  reveal  a  trade  secret.  EPA 
held  discussions  with  stakeholders 
about  the  potential  for  such  a  "mosaic 
effect"  as  part  of  the  EPA/State 
Stakeholder  Forum  on  Public 
Information  Policies,  in  Chicago  on 
November  15-16.  1999  (for  summary 
see  EPAs  web  site  at  ww\*:epa.gov/oei/ 
issuepapers).  No  consensus  was  reached 
on  whether  the  "mosaic  effect"  exists, 
how  extensive  or  serious  it  is.  or  how 
EPA  could  address  it.  This  lack  of 
consensus  was  also  reflected  in  the 
General  Accounting  Office's  report 
"Environmental  Information.  EPA 
Could  Better  .address  Concerns  About 
Dissemmatmg  Sensitive  Business 
Information-  (GAO/RCED-99-156. 
General  Accounting  Office.  lune  1999). 
citing  the  range  of  views  expressed  by 
industry  representatives  and 
competitive  intelligence  professionals. 

In  several  lawsuits,  courts  have 
recognized  the  mosaic  approach  in 
sustaining  a  finding  that  the  disclosure 
of  information  that  was  not  in  and  of 
itself  harmful,  would  be  harmful  when 
combined  with  information  already 
available  to  the  requestor.  These  courts, 
however,  made  their  decisions  on  a 
case-by-case  basis  by  examining  the 
facts  that  would  lead  to  such  an 


outcome.'  EPA  is  not  aware  of  any 
general  government  policy  or  regulation 
that  attempts  to  regulate  the 
dissemination  or  disclosure  of 
information  based  on  the  concept  of  a 
mosaic  effect.  Our  current  policy  is  to 
continue  treating  such  claims  on  an 
individual  case-by-case  basis,  as 
required  by  FOIA.  In  doing  so,  we 
would  also  consider  any  concerns  raised 
by  the  submitter  of  the  information 
regarding  its  potential  to  be  combined 
with  other  information  in  a  way  that 
could  result  in  competitive  harm. 

We  are  soliciting  comments  on  this 
issue,  particularly  specific  examples  of 
the  harm  resulting  from  the  mosaic 
effect  and  ideas  to  prevent  harm  while 
also  preserving  the  public's  right  to 
obtain  government-held  information 
that  is  not  exempt  from  disclosure 
under  FOIA. 

In  addition  to  the  issues  listed  above, 
we  are  dealing  with  other  issues 
concerning  CBI.  These  issues  are  driven 
by  legal  concerns.  We  describe  them 
below. 

4.  Disposition  of  CBI 

EPA's  ciurent  CBI  regulations  do  not 
address  the  disposition  of  CBI  records. 
Retention  of  all  records  (including  CBI 
records)  is  governed  by  records 
schedules  approved  by  the  Archivist  of 
the  United  States.  National  Archives 
and  Records  Administration  (NARA) 
regulations  at  36  CFR  Part  1256  allow 
for  the  transfer  of  CBI  records  to  the 
Federal  Records  Centers  and  the 
National  Archives.  The  Agency  is 
considering  adding  language  to  the  CBI 
regulations  referencing  the  appropriate 
retirement  of  records  containing  CBI  in 
accordance  with  NARA-approved 
records  schedules.  The  purpose  of  this 
addition  is  to  encourage  compliance 
with  the  NARA  regulations  and  EPA 
records  schedules  by  the  various  EPA 
offices  responsible  for  handling  CBI. 
EPA  IS  soliciting  conunents  on  the 
addition  of  this  language  to  the  CBI 
regulations. 

5  Definition  of  "voluntarily  submitted 
information" 

Since  the  promulgation  of  the  CBI 
regulations,  the  definition  of 
"voluntarily  submitted  information" 
used  in  our  CBI  regulations  has  been 
called  into  question  by  the  decision  in 
Critical  Mass  Energy  Project  v.  NRC,  975 


'  See.  «  g  .  Transpacific  Policing  Agn^mnnt  v 
I'nited  Statps  Customs  Senne.  1998  V  S  Uist 
LEXIS  7800  (D  D  C.  1998).  reversed  and  remanded. 
177  F.3d  1022  (D.C  f:ir   1999);  Timken  Co  v. 
II nited  States  Customs  Senice.  491  F  Supp   557 
(D.D.C.  1980).  Department  of  justice  Freedom  of 
Information  Act  Guide  It  Privacy  Art  Oveniew,  p. 
201  (Vlav  2000  Edition). 


F.2d  871  {D.C.  Cir.  1992).  Critical  Mass 
held  that  "voluntarily"  submitted 
information  should  be  categorically 
protected  as  confidential,  provided  it  is 
not  "customarily"  disclosed  to  the 
public  by  the  submitter.  Cases 
subsequent  to  Critical  Mass  have 
clarified  the  meaning  of  "voluntary" 
pursuant  to  the  holding  in  Critical  Mass. 

The  Department  of  Justice,  in 
accordance  with  recent  case  law,  has 
concluded  that  a  submitter's  voluntary 
participation  in  an  activity  does  not 
govern  whether  any  submissions  made 
in  cormection  with  that  activity  are 
likewise  "voluntary."  Submissions  that 
are  required  to  realize  the  benefits  of  a 
voluntary  program  are  considered  to  be 
mandatory. 2  EPA's  current  regulations 
defining  voluntary  are  located  at 
2.201(i)(2)  and  2.208  and  predate  the 
Critical  Mass  decision.  EPA  is 
considering  revision  of  the  regulatory 
language  to  reflect  the  decision  in 
Critical  Mass  and  the  subsequent  case 
law  defining  "voluntarily  submitted." 

6.  Legal  Challenge  to  40  CFR  2.205(c) 

Under  section  2.205(c)  of  our  CBI 
regulations,  EPA  will  automatically  treat 
as  CBI  a  substantiation  marked  as 
confidential  by  the  submitter  in 
accordance  with  section  2.203(b)  if  the 
information  in  the  substantiation  is  not 
otherwise  possessed  by  EPA.  When  EPA 
receives  a  FOIA  request  for  such  a 
substantiation,  we  do  not  request  that 
the  affected  business  submit  comments 
substantiating  why  the  information  in 
its  previous  CBI  substantiation  should 
be  treated  as  confidential,  and  we 
automatically  deny  the  FOIA  request  for 
the  substantiation  on  the  basis  of  section 
2.205(c).  The  result  is  that  information 
submitted  to  EPA  in  a  CBI 
substantiation  and  claimed  as  CBI  is 
treated  differently  than  cdl  other 
business  information  submitted  to  EPA 
and  claimed  as  CBI.  This  special 
treatment  has  been  challenged  in  United 
States  District  Court  (Northwest 
Coalition  for  Alternatives  to  Pesticides  (NC/ 
v.  EPA.  D.D.C.,  Civil  Action  No.  99-437) 
on  the  grounds  that  it  violates  FOIA. 

EPA  has  currently  reproposed  a  rule 
to  eliminate  the  automatic  protection  of 
CBI  substantiations  (65  FR  52684,  Aug. 
30.  2000).  This  rule  was  originally 
published  in  the  Federal  Register  in 
October  1999,  in  response  to  a  lawsuit 
from  NCAP.  EPA  is  reproposing  the  rule 
to  explain  in  more  detail  why  the 
proposed  change  in  its  CBI  regulations 


-  See  Public  Citizen  Health  Research  Croup  v. 
FDA.  964  F,  Supp.  413.  414  |D.D  C.  1997);  Lykes 
Rros  Steamship  Company  v.  Pena.  1993  WL 
786064  ID  DC.  1993).  Department  of  justice 
Freedom  of  Information  Act  Guide  &■  Privacy  Act 
Oven-iew.  pp.  173-174  (May  2000  Edition) 


is  needed.  EPA  has  proposed  that  the 
rule  be  applied  prospectively,  but  we 
are  soliciting  further  comments  on  this 
issue. 

List  of  Subjects  in  40  CFR  Part  2 

Environmental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Freedom  of  information.  Government 
employees. 

Dated;  December  15,  2000. 
Carol  M.  Bro%»mer, 

Administrator. 

[PR  Doc.  00-32565  Filed  12-20-00:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WY-001 -0006b;  FRL-6886-4] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan;  Wyoming;  Revisions  to  Air 
Pollution  Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
partially  approve  and  partially 
disapprove  revisions  to  the  State 
Implementation  Plan  (SIP)  submitted  by 
the  Governor  of  Wyoming  on  May  21, 
1999.  The  submittal  incorporates 
revisions  to  the  following  sections  of  the 
Wyoming  Air  Quality  Standards  and 
Regulations  (WAQSR):  Section  2 
Definitions,  Section  4  Sulfur  oxides. 
Section  5  Sulfuric  acid  mist,  Section  8 
Ozone,  Section  9  Volatile  organic 
compounds.  Section  10  Nitrogen  oxides. 
Section  14  Control  of  particulate 
emissions,  and  Section  21  Permit 
requirements  for  construction, 
modification  and  operation.  EPA  is 
proposing  to  partially  disapprove  the 
provisions  that  allow  the  Administrator 
of  the  Wyoming  Air  Quality  Division  to 
approve  alternative  test  methods  to 
those  required  in  the  SIP  (sections  2,4, 
5,  10.  and  14  of  the  WAQSR)  because 
such  provisions  are  inconsistent  with 
section  llO(i)  of  the  Clean  Air  Act  (Act) 
and  the  recjuirement  that  SIP  provisions 
can  only  be  modified  through  revision 
to  the  SIP  and  approval  by  EPA.  The 
intended  effect  of  this  action,  once  final, 
is  to  make  federally  enforceable  those 
provisions  that  EPA  is  approving.  EPA 
is  proposing  this  action  under  section 
110  of  the  Act. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
acting  on  the  State's  SIP  revision  as  a 


direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  preamble  to  the  direct  final 
rule.  If  EPA  receives  no  adverse 
comments,  EPA  will  not  take  further 
action  on  this  proposed  rule.  If  EPA 
receives  adverse  comments,  EPA  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  euid  if  that  provision  may  be 
severed  from  the  remeiinder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  January  22,  2001. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmented  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  300, 
Denver,  Colorado,  80202.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air  and 
Radiation  Program,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  300,  Denver, 
Colorado,  80202-2466.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Air  Quality  Division,  Department  of 
Environmental  Quahty,  122  West  25th 
Street,  Cheyenne.  Wyoming,  82002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kerri  Fiedler,  EPA  Region  VIII.  (303) 
312-6493. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  October  6.  2000. 
lack  W.  McGraw, 

Acting  Regional  Administrator.  Region  VIII. 
(FR  Doc.  00-32240  Filed  12-20-00:  8:45  am] 
BILUNG  CODE  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[Docket  ld-00-01 ;  FRL-6920-8] 

Finding  of  Attainment  for  PM-10; 
Portneuf  Valley  PM-10  Nonattalnment 
Area,  Idaho 

AGENCY:  Environmental  Protection 
Agency  (EPA  or  we). 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  EPA  is  extending  the  public 
comment  period  on  EPA's  notice  of 
proposed  rulemaking  "Finding  of 
Attainment  for  PM-10;  Portneuf  Valley 
PM-10  Nonattainment  Area.  Idaho." 
published  on  December  6,  2000  at  65  FR 
76203.  The  comment  period  was 
originally  scheduled  to  close  on 
December  26,  2000.  The  comment 
period  is  being  extended  until  January 
19,  2001. 

DATES:  All  comments  regarding  EPA's 
proposed  rulemaking  published  on 
December  6,  2000  must  be  received  by 
EPA  in  writing  on  or  before  close  of 
business  on  January  19.  2001. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Debra  Suzuki,  SIP 
Manager,  Office  of  Air  Quality, 
Mailcode  OAQ-107.  EPA  Region  10. 
1200  Sixth  Avenue,  Seattle, 
Washington,  98101.  Copies  of 
documents  relevant  to  this  action  are 
available  for  public  review  during 
normal  business  hours  (8:00  AM  to  4:30 
.PM)  at  this  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body,  Office  of  Air  Quality. 
EPA  Region  10,  1200  Sixth  Avenue, 
Seattle  Washington,  98101.  (206)  553- 
0782. 

SUPPLEMENTARY  INFORMATION:  On 
December  6.  2000.  we  solicited  public 
comment  on  a  proposal  to  find  that  the 
Portneuf  Valley  nonattainment  area  in 
Idaho  has  attained  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than,  or  equal  to  a 
nominal  ten  micrometers  (PM-10)  as  of 
December  31,  1996.  See  65  FR  76203  In 
the  proposal,  we  stated  that  EPA  would 
accept  public  comments  on  the  proposal 
until  December  26.  2000. 

EPA  has  received  a  request  to  extend 
the  public  comment  period.  In  light  of 
this  request,  we  are  extending  the  public 
comment  period  to  January  19,  2001. 
resulting  in  a  public  comment  period  of 
44  days.  All  written  comments  received 
by  EPA  by  January  19.  2001.  will  be 
considered  in  our  final  action. 
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List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter. 

Uated:  December  15.  2000. 
Ronald  \.  Kreizenbeck. 

Acting  Regional  Administrator.  Region  10. 
!FR  Doc.  00-32563  Filed  12-20-00;  8:45  am] 

BILLING  CODE  S560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  97 

[FRL-6919-7] 

Findings  of  Significant  Contribution 
and  Rulemaidng  on  Section  126 
Petitions  for  Purposes  of  Reducing 
interstate  Ozone  Transport — Federal 
NOx  Budget  Trading  Program,  Rule 
Revision 

agency:  Environmental  Protection 

Agency 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  amend  the 
Federal  NO\  Budget  Trading  Program 
regulations  to  revise  the  allowance 
allocations  for  certain  NOx  Budget  units 
subject  to  the  program.  In  lanuary  2000. 
EPA  took  final  action  (the  fanuary  2000 
final  rule)  under  section  126  of  the 
Clean  Air  Act  (CAA)  on  petitions  filed 
by  eight  Northeastern  States  seeking  to 
mitigate  interstate  transport  of  nitrogen 
oxides  (NOx),  one  of  the  precursors  of 
ground-level  ozone.  EPA  determined 
that  a  number  of  large  electric 
generating  units  (EGUs)  and  large 
industrial  boilers  and  turbines  (non- 
EGUs)  named  in  the  petitions  emit  in 
violation  of  the  C<\A  prohibitions 
against  significantly  contributing  to 
nonattainment  or  maintenance  problems 
in  the  petitioning  States.  EPA  also 
established  the  Federal  NOx  Budget 
Trading  Program  as  the  control  remedy 
for  these  sources,  determined  allowable 
emissions  for  the  sources,  and  allocated 
authorizations  to  emit  NOx  (i.e..  NOx 
allowances)  to  the  sources. 

After  promulgation  of  EPA's  January 
2000  final  rule,  some  owners,  or 
associations  of  owners,  of  EGUs  or  non- 
EGUs  filed  petitions  with  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  (DC.  Circuit)  challenging, 
among  other  things,  the  allowance 
allocations  for  certain  units  under  the 
rule.  Subsequently,  EPA  entered  into 
settlements  with  these  owners  or 
associations  of  owners.  Today's  action 
proposes  to  revise  the  allocations  in  the 
January  2000  final  rule  for  these  units  in 


a  manner  consistent  with  the 
settlements. 

In  addition,  after  promulgation  of  the 
|anuar\'  2000  final  rule,  owners  of  non- 
EGUs  requested  EPA  to  correct 
allowance  allocations  for  two  other 
units  under  the  rule.  EPA  responded 
that  it  was  treating  the  requests  as 
requests  for  reconsideration  of  the  two 
units'  allocations  under  the  rule  and 
would  propose  to  revise  the  allocations. 
Today's  action  includes  such  a  proposal 
for  these  units. 

DATES:  If  you  want  to  submit  any 
written  comments  on  this  proposed 
rule,  EPA  must  receive  the  written 
comments  by  January  30.  2001. 

Public  Hearing:  A  public  hearing  will 
be  held  at  9:30  a.m.  on  January  2.  2001. 
ADDRESSES:  Comments:  If  you  submit 
anv  written  comments  on  this  proposed 
rule,  the  comments  must  reference 
Docket  No  A-97-43  and  must  be 
submitted  in  duplicate  to  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention:  Docket  No.  A- 
97— i3.  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.  Room  M- 
1500,  Washington,  DC  20460. 

Docket:  Docket  No.  A-97-43, 
containing  supporting  information  used 
in  developing  the  proposed  rule,  is 
available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  at  EPA's  Air 
and  Radiation  Docket  and  Information 
("enter  at  the  above  address.  EPA  may 
charge  a  reasonable  fee  for  copying. 

Public  Hearing:  The  public  hearing 
will  be  held  at  the  EPA  Auditorium,  401 
M  Street.  SW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwighf  C.  Alpern,  at  (202)  564-9151. 
U.S.  Environmental  Protection  Agency. 
1200  Pennsylvania  Ave..  NW..  (6204J). 
Washington.  DC  20460;  or  the  Acid  Rain 
Hotline  at  (202)  564-9089. 
SUPFt.EMENTARY  INFORMATION: 

Availability  of  Related  Information 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  under 
Docket  No.  A-97— 43  (including 
c:omments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  that  does  not  include  any 
information  claimed  as  confidential 
business  information,  is  available  for 
inspection  from  8  a.m.  to  4  p.m. 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in  the 
ADDRESSES  section.  In  addition,  the 
Federal  Register  rulemaking  actions 
under  section  126  and  the  associated 


documents  are  located  at  http:// 
www.epa.gov/ttn/rto/126. 

The  EPA  has  issued  a  separate  rule  on 
NOx  transport  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone"  (the  NOx 
State  implementation  plan  call  (NOx 
SIP  call)).  The  rulemaking  docket  for 
that  rule  contains  information  and 
analyses  that  were  relied  on  in  the 
January  2000  final  rule.  Therefore,  EPA 
is  incorporating  by  reference  the  entire 
NOx  SIP  call  record  for  purposes  of 
today's  rulemaking.  Documents  related 
to  the  NOx  SIP  call  are  available  for 
inspection  in  Docket  No.  A-96-56  at  the 
address  and  times  given  above.  In 
addition,  the  documents  associated  with 
the  NOx  SIP  call  are  located  at  http;// 
www.epa.gov/ttn/oarpg/otagsip.html. 

Oudine 

The  information  in  this  preamble  is 
organized  as  follows; 

I.  Background 

II  Proposed  Rule  Revisions 

A.  Rationale  for  proposing  to  revise  certain 
units"  allocations. 

1.  'Stranded  units". 

2.  West  Virginia  non-EGUs. 

3.  Blue  Ridge  Paper  Products  Company. 
Riley  Bark  Boiler,  Plant  0159. 

4.  .Michigan  State  University.  Unit  0056. 
Plant  K3249. 

B.  Proposed  sources  of  NOx  allowances  for 
revised  allocations. 

1.  Sources  of  allowances  under  part  97. 

a.  Allocations  in  Appendices  A  and  B  to 
part  97. 

b.  Allocation  set-aside. 

c.  Compliance  supplement  pool. 

2   Proposed  approach  for  obtaining 
allowances  for  units'  revised  allocations. 

a.  Proposed  approach  for  West  Virginia 
non-EGUs. 

b.  Proposed  approach  for  remaining  units, 
i.  Use  of  allocations  to  non-  NOx  Budget 

units, 
ii.  Use  of  compliance  supplement  pool 
allowances. 

C.  Proposed  amount  of  allowances  for 
units'  revised  allocations. 

D.  Proposed  changes  to  regulatory  text. 
III.  .\dministrative  Requirements 

A.  Executive  Order  12866:  Regulatory 

Impacts  Analysis 
B  Regulatory  Flexibility  Act:  Small  Entity 

Impacts 

C.  Unfunded  Mandates  Reform  Act 

D.  Paperwork  Reduction  Act 

E.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

F  Executive  Order  12898:  Environmental 

lustice 
G.  Executive  Order  13132:  Federalism 
H.  Executive  Order  13084:  Consultation 

and  Coordination  with  Indian  Tribal 

Governments 


I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Background 

In  January  2000,  EPA  took  final  action 
(the  January  2000  final  rule)  under 
section  126  of  the  CAA  on  petitions 
filed  by  eight  Northeastern  States 
seeking  to  mitigate  interstate  transport 
of  NOx.'  65  FR  2674  (January  18,  2000). 
Section  126  of  the  CAA  authorizes  a 
downwind  State  to  petition  EPA  for  a 
finding  that  an  existing  or  new  (or 
modified)  major  stationary  source  or  a 
group  of  such  sources  emits  or  would 
emit  in  violation  of  section 
110(a)(2)(D){i)  by  contributing 
significantly  to  nonattainment  of  a 
National  Ambient  Air  Quality  Standard 
or  interfering  With  maintenance  of  such 
a  standard  in  a  downwind  State.  EPA 
determined  that  certain  large  electric 
generating  units  (EGUs)  and  large 
industrial  boilers  and  turbines  (non- 
EGUs)  named  in  the  petitions  emit  in 
violation  of  the  CAA  prohibitions 
against  significantly  contributing  to 
nonattainment  or  maintenance  problems 
in  the  petitioning  States.  The  EGUs  and 
non-EGUs  covered  by  the  January  2000 
final  rule  are  in  the  following  States  or 
portions  of  States  and  the  District  of 
Columbia:  Delaware;  Indiana;  Kentucky; 
Maryland,  Michigan;  North  Carolina; 
New  Jersey;  New  York;  Ohio; 
Pennsylvania;  Virginia;  and  West 
Virginia.  65  FR  2675. 

EPA  established  the  Federal  NOx 
Budget  Trading  Program  as  the  control 
remedy  for  these  sources.  EPA 
determined  allowable  emissions  for  the 
sources  and  allocated  authorizations  to 
emit  NOx  (ie.,  NOx  allowances)  to  the 
sources.  Under  this  program,  an  affected 
unit  (referred  to  as  a  "NOx  Budget 
unit")  may  buy  or  sell  allowances  but 
must  hold,  after  the  end  of  the  ozone 
season,  a  number  of  allowances  at  least 
equal  to  the  number  of  tons  of  NOx  that 
the  unit  emitted  during  that  ozone 
season. 

For  purposes  of  allocating  allowances, 
EPA  set  for  each  State  (or  portion  of 
State)  NOx  emission  budgets  (in  tons  of 
NOx)  for  EGUs  and  non-EGUs.  EPA  dien 
allocated  allowances  to  each  existing 
unit,  based  on  the  unit's  historical  heat 
input.  For  EGUs,  the  average  of  the  two 
highest  ozone  season  heat  inputs  from 
1995-1998  was  used  as  the  historical 
heat  input.  For  non-EGU's,  the  1995 
ozone  season  heat  input  or,  if  data  were 
available,  the  average  of  the  two  highest 


'  This  background  is  for  the  convenience  of  the 
reader  to  understand  better  the  proposed  revisions 
in  sections  II.B.2,C.  and  D  below.  EPA  is  not 
reconsidering  or  requesting  comment  on  any  of  the 
provisions  in  part  97,  except  to  the  extent  discussed 
in  the  proposals  in  sections  II.B.2.C.  and  D. 


ozone  season  heat  inputs  from  1995- 
1998  was  used  as  the  historical  heat 
input.  40  CFR  97.42(a).  EPA  also 
adjusted  each  unit's  allocations  so  that 
the  total  number  of  allowances  allocated 
to  EGUs  and  the  total  number  of 
allowances  allocated  to  non-EGUs  in  a 
given  State  equaled  95  percent  of  the 
EGU  budget  and  of  the  non-EGU  budget 
respectively  for  that  State.  40  CFR 
97.42(b)  and  (c).  Five  percent  of  the 
budget  was  reserved  for  allocations  to 
new  units. 

After  EPA  promulgated  the  January' 
2000  final  rule,  owners,  or  associations 
of  owners,  of  EGUs  or  non-EGUs  filed 
petitions  with  the  D.C.  Circuit 
challenging,  among  other  things,  the 
allowance  allocations  for  certain  units 
in  the  Federal  NOx  Budget  Trading 
Program  regulations.  Subsequently,  EPA 
entered  into  settlements  with  some  of 
these  owners  and  associations  of 
owners.  Today's  action  proposes  to 
revise  the  allowance  allocations  in  the 
January  2000  rule  for  these  units,  in  a 
manner  consistent  with  the  settlements. 

In  addition,  after  promulgation  of  the 
January  2000  final  rule,  owners  of  non- 
EGUs  submitted  letters  to  EPA 
requesting  correction  of  the  allowance 
allocations  for  two  other  units  imder  the 
rule.  EPA  responded  that  it  was  treating 
the  letters  as  requests  for 
reconsideration  of  the  two  units' 
allocations  under  the  rule  and  would 
propose  to  revise  the  allocations. 
Today's  action  includes  such  a  proposal 
for  these  units. 

n.  Proposed  Rule  Revisions 

EPA  is  proposing  to  make  specific, 
limited  revisions  to  provisions  of  the 
Federal  NOx  Budget  Trading  Program 
rule,  i.e.,  part  97.  in  order  to  change  the 
NOx  allowance  allocations  for  certain 
NOx  Budget  units.  In  today's  proposal, 
EPA  is  specifying  which  units  will 
receive  revised  allocations,  how  EPA 
will  obtain  the  additional  allowances 
used  for  the  revised  allocations,  and 
what  will  be  the  amount  of  each  unit's 
revised  allocation.  For  the  reasons 
discussed  below,  EPA  proposes  to  revise 
the  allocations  for  units  discussed  in 
section  II.A  of  today's  preamble.  To 
provide  the  revised  allocations.  EPA 
proposes  to  use  first  allowances  that 
were  allocated  initially  to  units  that 
EPA  has  subsequently  determined  are 
not  NOx  Budget  units  and  therefore  not 
subject  to  the  Federal  NOx  Budget 
Trading  Program.  If  an  insufficient 
amount  of  allowances  are  available  from 
such  units,  EPA  proposes  to  then  use 
allowances  from  the  compliance 
supplement  pool.  This  approach  to 
obtaining  allowances  for  the  revised 
allocations  is  discussed  in  section  II. B. 


In  section  II. C.  EPA  proposes  the 
amount  of  each  unit's  revised  allocation. 

The  specific  rule  revisions  necessar\' 
to  implement  the  above-described 
approach  are  discussed  in  section  II. D  of 
today's  preamble.  EPA  is  proposing  to 
revise  Appendices  A  and  B  to  part  97 
in  order  to  include  revised  allocations 
for  the  units  identified  in  section  II.A 
and  remove  allocations  for  some  other 
units  that  EPA  has  previously 
determined  not  to  be  NOx  Budget  units. 
EPA  is  also  proposing  changes  to  §97.43 
(compliance  supplement  pool 
provisions)  in  order  to  provide,  where 
necessary,  allowances  that  supplement 
the  allocation  change  proposed  in 
Appendix  A  or  B. 

Further,  EPA  is  proposing  revisions  to 
§97.42  (allocation  procedures)  to 
provide  the  Administrator  general 
authority  to  issue  orders  to  correct  other 
units'  allocations,  where  appropriate, 
using  allowances  allocated  initially  to 
units  determined  not  to  be  NOx  Budget 
units.  EPA  is  also  proposing  revisions  to 
§  97.43  to  provide  the  Administrator 
general  authority  to  issue  orders  to 
correct  units'  allocations,  where 
appropriate,  using  allowances  from  the 
compliance  supplement  pool. 

EPA  has  not  considered,  and  is  not 
requesting  comment  on,  any  other 
changes  to  part  97  or  the  January  2000 
final  rule.  "This  proposal  is  limited  to 
changes  to  part  97  that  are  necessary 
either:  to  correct  the  allocations  for  the 
units  specifically  identified  here;  or  to 
provide  the  Administrator  general 
authority  to  address  similar  allocation- 
quantity  issues  that  may  arise  in  the 
future. 

A.  Rationale  for  Proposing  To  Revise 
Units'  Allocations 

The  units  for  which  EPA  is  proposing 
revised  allocations  are  discussed  below. 

1.  "Stranded"  Units 

EPA  is  proposing  revised  allocations 
for  a  group  of  identified  units  referred 
to  here  as  "stranded"  units.  These  are 
units  that  commenced  operation  after 
May  1.  1995  and  before  May  1.  1997.  In 
the  October  21.  1998  proposed  rule  for 
the  Federal  NOx  Budget  Trading 
Program  (October  1998  proposed  rule). 
EPA  did  not  propose  any  allocations  for 
these  units  for  2003-2007.  See.  e.g..  63 
FR  56292,  56377-87  (October  21,  1998). 
However,  the  proposed  rule  included  a 
provision  that  established  an  allocation 
set-aside  for  allocating  allowances  to 
new  units  for  2003-2007.  New  units 
were  the  units  commencing  operation 
"on  or  after  May  1  of  period  used  to 
calculate  [historical]  heat  input"  for 
determining  allocations  for  existing 
units  for  2003-2007.  63  FR  56347 
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(§  97.42(d)).  For  existing  EGUs.  the 
liistorical  heat  input  for  200,3-2007 
dDocations  was  "tJie  average  of  the  two 
highest  amounts  of  the  units  heat  input 
for  the  control  periods  in  1995.  1996. 
and  1997. ■•  Id.  (^97.42(a)(l)(i)).  For 
existing  non-EGUs.  the  historical  heat 
input  for  2003-2007  allocations  was 
"the  control  period  in  1995."  Id. 
(§97  42(a)(l)(i)).  In  light  of  these 
provisions,  owners  of  units  commencing 
operation  on  or  after  May  1,  1995  could 
reasonahlv  have  assumed  that  their 
units  would  be  treated  as  new  units  to 
be  allocated  allowances  under 
^  97.42(d).  They  therefore  had  no  reason 
to  be  concerned  about  the  failure  to 
include  their  units  in  the  allocations 
tables  in  the  October  1998  proposed  rule 
or  in  a  subsequent  Notice  of  Data 
Availability  (64  FR  43124  (September  9. 
1999))  requesting  comment  on  units' 
heat  input 

in  the  January  2000  final  rule.  EPA 
c:hanged  the  periods  used  for  historical 
heat  input  and  the  cutoff  date  for 
distinguishing  between  existing  units 
receiving  allocations  under  §  97  42(b)  or 
(c)  and  new  units  receiving  allocations 
under  *i  97.42(d).  For  purposes  of  2003- 
2007  allocations,  new  units  are  defined 
as  units  commencing  operation  on  or 
after  May  1.  1997  40  CFR  97.42(d). 
C^onsequentlv,  the  final  rule  makes  units 
commencing  operation  on  or  after  Mav 
1,  1995  but  before  May  1,  1997 
ineligible  for  the  allocation  set-aside. 

However,  as  in  the  proposed  rule, 
such  units  are  still  not  listed  as  existing 
units  with  allocations  in  Appendix  A  or 
B  in  the  January  2000  final  rule.  EPA 
has  identified  three  such  units.  Unit 
0B7,  plant  00003,  Union  Carbide— 
South  Charleston  Plant,  Kanawha 
Countv  West  Virginia;  and  the  Package 
Boiler  at  Weverhaeuser  Paper  Companv 
Plvmouth,  plant  0069,  Martin  County 
and  Power  Boiler  No  2  at  Weyerhaeuser 
Paper  Company  New  Bern  Mill,  plant 
0104.  Craven  County  in  North  Carolina 
As  noted  above,  the  owners  of  such 
units  had  no  reason  to  comment  on  the 
absence  of  their  units  in  EPA's  notices 
requesting  comment  on  allocations  or 
heat  input  data.  Under  these 
circumstances,  EPA  believes  that  the 
owners  did  not  have  a  reasonable 
opportunity  to  comment  on  the  lack  of 
allocations  for  their  units  Therefore. 
EP.\  proposes  to  provide  allocations  for 
these  units. 

In  addition,  there  is  another  unit  with 
circumstances  analogous  to  those  of  the 
"stranded  '  units.  SEI  Birchwood.  plant 
12  (Birchwood)  commenced  operation 
after  the  ozone  season  in  1996  and  so 
would  have  been  a  new  unit  under  the 
October  1998  proposed  rule. 
Subsequently,  in  the  Notice  of  Data 


Availability.  EPA  requested  comment 
on  heat  input  data  provided  by  the  State 
of  Virginia  on  Birchwood  for  1996- 
1998.  These  data  turned  out  to  be 
erroneous.  The  owners  had  little  or  no 
reason  to  comment  on  the  data  since, 
under  the  October  21.  1998  proposed 
rule,  the  unit  seemed  to  be  a  new  unit 
that  would  receive  allocations  under 
tj  97.42(d)  based  on  maximum  design 
heat  input,  not  anv  adual  heat  input 
data.  40  C:FR  97.42(d)(3)  and  (4).  Under 
these  circumstances,  EPA  believes  that, 
as  in  the  case  of  the  "stranded"  units, 
there  was  not  a  reasonable  opportunity 
for  the  Birchwood  owners  to  comment. 
Therefore.  EPA  proposes  to  provide 
allocations  for  this  unit  as  well. 

2  West  Virginia  Non-EGUs 

EPA  is  also  proposing  revised 
allocations  for  the  non-EGU  units  in 
West  Virginia.  One  of  these  units  (Unit 
006,  plant  00001.  Elkem  Metals 
Company— Allov  LP  Plant  in  Fayette 
County,  West  Virginia  (Elkem  Metals)) 
was  allocated  58  allowances  in  the 
October  1998  proposed  rule 
Subsequentlv,  EPA  received  comments 
from  a  State  agency  mistakenly 
indicating  that  the  unit  had  a 
significantly  higher  heat  input  than  the 
heat  input  on  which  the  proposed 
allocation  was  ba.sed.  The  owners  of  the 
non-EGUs  in  West  Virginia  did  not 
realize  that  erroneous  data  had  been 
submitted  and  so  did  not  submit 
comments  on  the  data.  Unaware  that  the 
data  was  erroneous,  EPA  increased  the 
unit's  allocation  to  701  allowances  and 
adjusted  downward  the  allocations  for 
the  other  non-EGUs  in  West  Virginia  so 
that  the  total  non-EGU  allocations 
would  not  exceed  the  non-EGU  budget 
for  the  State.  As  a  result,  the  allocations 
for  West  Virginia  non-EGUs  were 
distorted,  with  Elkem  Metals  receiving  a 
significantlv  overstated  allocation  and 
the  other  non-EGUs  receiving 
significantlv  understated  allocations. 

However,  the  owners  of  all  of  the 
units  affected  by  the  erroneous  data, 
including  the  owner  of  the  unit  with  the 
overstated  allocation,  agree  on  what  are 
the  correct  data  and  the  correct  resulting 
allocations.  Further,  one  "stranded  " 
non-EGU  in  West  Virginia  (discussed 
above)  did  not  receive  any  allowances, 
EPA  therefore  proposes  to  revise  the 
non-EGU  allocations  in  West  Virginia  to 
correct  these  errors, 

3  Blue  Ridge  Pap*  r  Products  Companv. 
Riley  Bark  Boiler,  Plant  0159 

EPA  is  proposing  revised  allocations 
for  the  Blue  Ridge  Paper  Products 
Company,  Riley  Bark  Boiler.  Plant  0159 
in  Havwood  County.  North  Carolina. 
The  unit  burns  primarily  coal, 


supplemented  by  some  bark,  and  so 
qualifies  as  a  fossil  fuel  fired  unit.  The 
unit's  prior  owner  submitted  comments 
in  hardcopy  and  in  electronic  format  to 
EPA.  The  comments  stated  that  the  unit 
was  fossil  fuel  fired,  and  thus  a  NOx 
Budget  unit,  and  that  the  unit  had  been 
erroneously  excluded  from  the  non-EGU 
inventory  for  North  Carolina. 

However,  the  hardcopy  and  electronic 
versions  of  the  comments  were 
inconsistent.  The  electronic  version 
indicted  that  the  unit  burned  primarily 
bark,  which  would  mean  the  unit  would 
not  actually  qualify  as  fossil  fuel  fired, 
while  the  hardcopy  version  indicated 
that  the  unit  burned  primarily  coal, 
which  would  mean  the  unit  would 
quality  as  fossil  fuel  fired,  j\pparently 
for  this  reason,  EPA  misinterpreted  the 
comments  and  did  not  include  the  unit 
in  allocations  in  either  the  October  1998 
proposed  rule  or  the  January  2000  final 
rule  and  thereby  allocated  zero 
allowances  for  the  unit,  EPA  therefore 
proposes  to  provide  allocations  for  the 
unit, 

4.  Michigan  State  University,  Unit  0056, 
Plant  K3249 

EPA  is  proposing  revised  allocations 
for  Michigan  State  University,  Unit 
0056,  Plant  K3249  in  Ingham  County, 
Michigan  (Michigan  State),  In  the 
October  1998  proposed  rule,  EPA 
allocated  168  allowances  to  the  unit. 
Subsequently,  EPA  received  comments 
from  the  State  of  Michigan  and  attached 
comments  from  Michigan  State 
University.  The  comments  replaced  the 
information  on  the  unit's  NOx 
emissions  for  1995  with  blanks  and 
suggested  using  1997  information  on  the 
unit  instead,  EPA  misinterpreted  the 
comments  as  indicating  that  the  unit 
was  not  operating  at  all.  EPA  allocated 
the  unit  zero  allowances  in  the  January 
2000  final  rule,  EPA  therefore  proposes 
to  provide  allocations  for  the  unit. 

B.  Proposed  Sources  of  \'0\  Allowances 
for  Revised  Allocations 

This  section  discusses  the  proposed 
sources  of  N0\  allowances  for  revised 
allocations  for  the  units  identified 
above.  EPA  maintains  that,  to  ensure 
that  the  overall  environmental  goals  of 
the  section  126  rulemaking  are  met  and 
to  provide  finalitv  concerning  the  State 
ECU  and  non-EGU  budgets  set  by  EPA 
rulemakings,-  the  quantity  of  NOx 


emissions  allowed  from  all  units  in  a 
particular  State  should  not  change 
under  today's  proposed  rule  from  the 
amount  allowed  from  such  units  imder 
the  January  2000  final  rule.  Therefore, 
the  proposed  rule  revisions  must  revise 
the  identified  units'  allocations  in  a  way 
that  holds  constant  the  total  number  of 
allowances  available  in  each  State, 

Under  the  January  2000  final  rule, 
allowances  may  be  allocated  to  units  in 
a  State  from  several  pools  of  allowances: 
a  pool  consisting  of  95%  of  the  State 
EGU  or  non-EGU  budget  and  used  for 
allocations  to  existing  units  in 
Appendix  A  or  B;  a  pool  (the  allocation 
set-aside)  consisting  of  5%  of  the  State 
EGU  and  non-EGU  budgets  used  for 
allocations  to  new  units;  and  the 
compliance  supplement  pool  for  the 
State  established  to  address  electric 
reliability  concerns.  Part  97  includes 
provisions  addressing  allocations  from 
each  of  these  pools  of  allowances.  In 
today's  rulemaking,  EPA  is  considering 
using  allowances  from  one  or  more  of 
these  pools  to  provide  revised 
allocations  for  the  units  identified  in 
today's  proposal. 

With  regard  to  the  West  Virginia  non- 
EGUs  (including  one  of  the  "stranded" 
units),  EPA  believes  that  the  revised 
allocations  can  be  implemented  by 
redistributing  among  the  imits  the 
allowances  allocated  to  West  Virginia 
non-EGUs  in  Appendix  B  of  the  January 
2000  final  rule.  EPA  is  proposing  today 
such  a  redistribution  of  the  allowances 
for  West  Virginia  non-EGUs. 

For  the  remaining  units  identified  as 
warranting  revised  allocations  (i.e..  two 
"stranded"  units  and  the  Birchwood, 
Blue  Ridge,  and  Michigan  State  units), 
EPA  is  proposing  today  to  use  the 
allowances  that  were  allocated  in  the 
January  2000  final  rule  to  other  units 
subsequently  determined  not  to  be  NOx 
Budget  imits.  To  the  extent  an 
insufficient  amount  of  allowances  are 
available  from  such  non-NOx  Budget 
units,  EPA  is  proposing  to  use 
allowances  from  the  compliance 
supplement  pool, 

1 ,  Sources  of  A  allowances  Under  Part 
97 

The  discussion  below  sununarizes  the 
existing  provisions  of  part  97  that 
establish  several  pools  of  allowances 
that  may  be  allocated  to  units, ^ 


a.  Allocations  in  Appendices  A  and  B 
to  part  97.  First,  part  97  establishes 
pools  consisting  of  95%  of  the  State 
EGU  or  non-EGU  budgets  respectively 
and  uses  these  allowances  for 
allocations  to  existing  units  each  vear 
during  2003-2007,  as  listed  in 
Appendices  A  and  B.  Section  97, 42(b) 
and  (c)  set  forth  the  procedures  for 
determining  allocations  from  the  pools 
for  EGUs  and  non-EGUs  respectively. 
See  40  CFR  97,42{b)(2)  and  (c)(2) 
(providing  for  adjustment  of  unit 
allocations  to  ensure  that  the  total 
amount  of  allocations  equal  95%  of  the 
EGU  or  non-EGU  budget  for  the  State). 
Further,  §  97.42(g)  establishes 
procedures  for  handling  allocations 
provided  in  Appendix  A  or  B  to  a 
recipient  that  is  not  actually  a  NOx 
Budget  unit  and  that  therefore  is  not 
subject  to  part  97,'*  In  particular,  if  the 
Administrator  determines  that  the 
recipient  is  not  a  NOx  Budget  unit,  the 
Administrator  will  not  generally  record 
in  the  NOx  Allowance  'Tracking  System 
the  recipient's  allocation  listed  in 
Appendix  A  or  B.  40  CFR  97,42(g)(l)(i). 
Instead,  the  Administrator  will  transfer 
the  unrecorded  allowances  to  the 
allocation  set-aside  for  new  units  for  the 
State.  40  CFR  97.42(g)(2), 

b.  Allocation  Set-Aside.  A  second 
pool  of  allowances  established  by  part 
97  is  the  allocation  set-aside,  consisting 
of  5%  of  the  sum  of  the  State  EGU  and 
non-EGU  budgets,  40  CFR  97.42(d)(1), 
As  noted  above,  the  rule  uses  the 
allocation  set-aside  to  allocate 
allowances  to  new  units,  i.e.,  units  that 
began  operating  after  the  period  whose 
heat  input  values  are  used  to  allocate  to 
existing  units  under  §  97, 42(b)  or  (c). 
New  units  are  initially  allocated 
allowances  year-by-year  based  on  the 
unit's  maximum  design  heat  input.  40 
CFR  97.42(d)(3)  and  (4).  After  the  ozone 
season,  the  Administrator  deducts  an 
amouint  of  allowances  equal  to  the 
difference  between  the  initial  allocation 
and  an  allocation  based  on  the  unit's 
actual  ozone  season  heat  input,  40  CFR 
97.42(e)(1),  The  deducted  allowances 
are  transferred  back  to  the  allocation  set- 
aside,  whose  unallocated  allowances  are 
distributed  to  the  existing  units,  40  CFR 
97,42{e)(2)  and  (f), 

c.  Compliance  Supplement  Pool.  The 
third  pool  of  allowances  established  by 
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amendment  to  EGI)  and  non-EGU  budgets  in 
response  to  comments),  65  FR  11222  (March  2, 
2000)  (second  technical  amendment  to  EGU  and 
non-EGU  budgets  in  response  to  comments). 

'  This  background  information  is  for  the 
convenience  of  the  reader  to  understand  better  the 
proposed  revisions  in  sections  II. B. 2,  C,  and  D 
below.  EPA  is  not  reconsidering  or  requesting 
tomment  on  any  of  the  provisions  of  part  97,  except 


to  the  extent  discussed  in  the  proposals  in  section.s 
II.B.2,  C,  and  D. 

■•As  discussed  in  section  II.D.I  below,  EPA  has 
issued  letters  determining  that  31  units  allocated 
allowances  in  Appendix  A  or  B  to  part  97  are  not 
actually  NOx  Budget  units  and  that  the  allowances 
will  therefore  not  be  recorded  (ienprally.  a  unit  was 
misidentified  as  a  NOx  Budget  unit  due  to  an  error 
concerning  the  size.  type,  fuel,  or  location  of  the 
unit. 


part  97  is  the  compliance  supplement 
pool,  as  set  forth  for  each  State  in 
Appendix  D  to  part  97,  Compliance 
supplement  pool  allowances  mav  be 
used  in  2003  or  2004  to  meet  the 
requirement  to  hold  allowances  at  least 
equal  to  NOx  emissions.  These 
allowances  expire  after  2004.  40  CFR 
97,43(c)(7),  The  purpose  of  the 
compliance  supplement  pool  is  to 
provide  additional  allowances  above 
and  beyond  the  State  EGU  and  non-EGU 
budgets  for  2003  and  2004  for  units 
"that  are  unable  to  meet  the  compliance 
deadline"  during  those  years,  63  FR 
57356,  57428  (October  27.  1998) 
(explaining  purpose  of  pool  in  NOx  SIP 
call);  see  also  64  FR  28250,  28310  (May 
25,  1999)  (adopting  pool  in  Federal  NOx 
Budget  Trading  Program  for  same 
reasons  as  in  NOx  SIP  call),  EPA 
explained  that  it  believed  that  the 
compliance  deadline  is  feasible  without 
the  compliance  supplement  pool. 
However,  the  additional  allowances  in 
this  pool  will  ensure  that  any  unit 
unable  to  install  NOx  control  equipment 
(e.g.,  because  of  concerns  for  electric 
reliability  during  a  shutdown  for 
installation)  in  the  first  two  years  of  the 
Federal  NOx  Budget  Trading  Program 
are  able  to  obtain  allowances  until  they 
can  install  the  equipment.  See  63  FR 
57428. 

Owners  and  operators  of  units  that 
reduce  the  units'  NOx  emissions  below 
a  specified  level  after  2000  and  before 
2003,  the  year  when  the  control 
requirements  of  the  Federal  NOx  Budget 
Trading  Program  first  take  effect,  may 
apply  for  compliance  supplement  pool 
allowances,  40  CFR  97, 43(a).  Owners 
and  operators  of  units  in  the  Ozone 
Transport  Commission  NOx  Budget 
Program  may  also  apply  for  compliance 
supplement  pool  allowances  to  the 
extent  the  units  have  banked  allowances 
for  2000  or  2001  under  that  program.  40 
CFR  97,43(b),  Although  the  compliance 
supplement  pool  is  distributed  to  units 
with  early  reductions  or  with  banked 
allowances  under  the  Ozone  Transport 
Commission  NOx  Budget  Trading 
Program,  units  "that  need  extra 
allowances  for  compliance  will  have 
access  to  them  through  the  allowance 
market,"  65  FR  2714;  see  alsb  Responses 
to  Significant  Comments  on  the 
Proposed  Findings  of  Significant 
Contribution  and  Rulemaking  on 
Section  126  Petitions  for  Purposes  of 
Reducing  Interstate  Ozone  Transport, 
Docket  No,  A-97-43,  XI-C-01 
(December  1999)  (Response  to  Comment 
for  January  2000  rule),  section  Il,F.l  at 
65  (stating  that  any  unit  unable  to  install 
controls  by  2003  "may  buy  allowances 
from  other  sources"  and  therefore 
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rejecting  claim  that  "additional 
allowances  [e.g..  compliance 
supplement  pool  allowances]  *   *   * 
need  to  be  distributed  via  a  mechanism 
other  than  the  allowance  market  to 
ensure  that  all  sources  will  be  in 
compliance"). 

If  the  total  amount  of  compliance 
supplement  pool  allowances  requested 
for  units  in  a  State  exceeds  the  total 
amount  of  allowances  in  the  State's 
compliance  supplement  pool,  the 
Administrator  adjusts  the  amounts 
allocated  so  that  the  allocations  are 
limited  bv  the  amount  in  the  pool.  40 
CFR  97.43(c)(4).  If  the  total  amount 
requested  is  less  than  the  amount  in  the 
pool,  the  unrequested  amount  is  not 
allocated  to  any  unit. 

2.  Proposed  Approach  for  Obtaining 
Allowances  for  Units'  Revised 
Allocations 

EPA's  general  approach  to  obtaining 
allowances  for  revised  allocations  is  to 
adopt  a  methodology  that  will  result  in 
the  least  disruption  to  the  Federal  NOx 
Budget  Trading  Program,  while 
maintaining  unchanged  the 
environmental  benefits  of  the  program. 
In  particular.  EPA  believes  it  should 
minimize  the  disruption  to  NOs  Budget 
units  not  involved  in  the  issues  giving 
rise  to  the  need  for  revised  allocations. 

a  Proposed  Approach  for  West 
Virginia  Non-EGl's  Since  the  issues 
concerning  the  West  Virginia  non-EGUs 
(including  one  "stranded"  unit)  involve 
the  entire  West  Virginia  non-EGU 
budget  sector.  EPA  proposes  to  obtain 
allowances  for  the  non-EGUs'  revised 
allocations  by  redistributing  the 
allocations  for  that  sector.  The 
redistribution  will  not  affect  any  units 
other  than  those  needing  revised 
allocations.  Further,  the  redistribution  is 
the  least  disruptive  approach  for 
revising  the  units'  allocations.  In  fact, 
since  the  owners  of  all  the  West  Virginia 
non-EGUs  have  agreed  on  the  amounts 
of  the  revised  allocations  for  the  units. 
the  owners  could  have  accomplished 
this  redistribution  on  their  own  at  anv 
time,  simply  by  using  the  unrestricted 
trading  allowed  under  the  Federal  NO\ 
Budget  Trading  Program  to  transfer 
allowances  among  the  units. 
Nonetheless.  EPA  is  proposing  to 
redistribute  the  allocations,  as  requested 
by  the  owners,  through  today's 
rulemaking 

b.  Proposed  approach  for  other  units 
For  the  other  units  identified  above. 
EPA  is  proposing  to  use  first  the 
allowances  that  were  allocated  in  the 
January  2000  final  rule  to  units  that  EPA 
subsequently  determined  not  to  be  NO\ 
Budget  units.  To  the  extent  an 
insufficient  amount  of  allowances  are 


available  from  such  non-NOx  Budget 
units.  EPA  proposes  to  use  allowances 
from  the  compliance  supplement  dooI. 

If  the  two  "stranded"  units''  and  the 
Birchwood.  Blue  Ridge,  and  Michigan 
State  units  had  been  provided  the 
proper  number  of  allowances  in  the 
January  2000  final  rule,  the  allocations 
for  all  units  in  their  respective  budget 
sectors  in  their  respective  States  would 
have  been  affected.  This  is  because, 
under  ^  97.42(b)  and  (c),  each  existing 
unit  is  allocated  its  proportionate  share 
of  the  budget  for  its  respective  sector 
(EGU  or  non-EGU)  for  its  respective 
State.  For  example,  allocations  for  an 
ECU'  in  a  given  State  are  determined  by: 
inultiplving  an  emission  rate  (0.15  lb/ 
mmBtuj  times  each  units  historical  heat 
input;  totaling  the  results  for  all  EGUs 
in  the  State;  and  adjusting  each  EGU's 
allocation  proportionately  until  the  total 
number  of  allowances  allocated  to  the 
EGUs  in  the  State  equals  95  percent  of 
the  State's  EGU  budget.  Non-EGU 
allocations  are  determined  in  the  same 
wa\  except  that  the  emission  rate  (0.17 
Ib/mmBtu)  is  different  and  the 
allocations  must  equal  95  percent  of  the 
non-EGU  budget. 

One  approach  to  providing  revised 
allocations  for  the  "stranded". 
Birchwood,  Blue  Ridge,  and  Michigan 
State  units  would  be  to  recreate  the 
allocations  that  would  have  resulted  if 
those  units  had  been  properly  handled 
in  the  January  2000  rule.  This  would 
require  reallocating  allowances  for  each, 
entire  budget  sector  (i.e..  the  EGU  or 
non-EGU  sector  for  a  given  State)  that 
includes  one  or  more  of  these  five  units. 
EPA  believes  that  approach  would 
result  in  disruption  of  the  Federal  NO\ 
Budget  Trading  Program,  and  for  the 
units  in  the  program,  far  out  of 
proportion  to  the  scope  of  the  problem. 
Consequently,  EPA  is  proposing  an 
approach  that  appears  to  be  less 
disruptive  to  the  Federal  NOx  Budget 
Trading  Program  and  the  units  in  the 
program. 

i.  I'se  of  allocations  to  non-NO'^ 
Budget  units.  EPA  believes  that  using 
allowances  that  were  allocated 
mistakenly  under  the  January  2000  final 
rule  to  units  that  were  not  actually  NOx 
Budget  units  is  the  least  disruptive 
method  of  providing  allowances  for  the 
revised  allocations.''  Appendices  A  and 
B  of  the  January  2000  final  rule  list  the 
allocations  for  specific  units  thought  to 
be  NOx  Budget  units.  Under 
§97.42(g)(l)(i),  if  EPA  subsequently 
determines  that  any  unit  in  Appendix  A 


or  B  is  not  actually  a  NOx  Budget  unit, 
the  Administrator  will  not  record  the 
listed  allocations  in  an  account  for  the 
unit.  Instead,  the  Administrator  will 
record  the  allocations  in  the  allocation 
set-aside  for  new  units  in  the  State  in 
which  the  unit  is  located,  in  addition  to 
the  5  percent  of  the  EGU  and  non-EGU 
budgets  already  comprising  the  set- 
aside.  40  CFR  97.42(g)(2). 

In  establishing  this  mechanism  for 
correcting  allocations  to  non-NOx 
Budget  units,  EPA  stated  that  it 
expected  that  such  allocations  would 
occur  'rarely,  if  ever."  65  FR  2707. 
Obviously.  EPA's  intent  was  not  to 
make  errors  resulting  in  allocations  to 
non-NOx  Budget  units.  Since  the 
mechanism  for  correcting  such  errors 
was  expected  to  be  rarely  needed, 
owners  and  operators  of  new  units  had 
no  reasonable  expectation  that  the 
mechanism  would  ever  be  used  and  that 
any  incorrectly  allocated  allowances 
would  be  added  to  the  allocation  set- 
aside.  Consequently,  EPA  believes  that 
revising  NOx  Budget  units'  allocations 
using  allowances  erroneously  allocated 
to  non-NOx  Budget  units  is  the 
approach  that  is  the  least  disruptive  of 
reasonable  expectations  of  owners  and 
operators  and.  thus,  of  compliance 
planning  for  NOx  Budget  units. 

ii.  Use  of  compliance  supplement 
pool  allowances.  EPA  believes  that,  to 
the  extent  the  number  of  allowances 
available  from  non-NOx  Budget  units  in 
a  State  under  §  97.42(g)  is  insufficient  to 
cover  the  revised  allocations  for  the 
units  in  the  State,  the  compliance 
supplement  pool  for  the  State  represents 
the  next  least  disruptive  source  for 
obtaining  the  remaining  allowances 
needed  for  revised  allocations.^  As 
discussed  above,  the  purpose  of  the 
compliance  supplement  pool  is  to  make 
available  allowances  in  addition  to  the 
EGU  and  non-EGU  budget  amounts  so 
any  units  unable  to  install  NOx 
emission  controls  by  2003  can  buy 
additional  allowances  in  the  market  to 
help  meet  the  requirement  to  hold 
allowances  equal  to  emissions.  63  FR 
57428  and  65  FR  2714;  see  also 
Response  to  Comment  for  January  2000 
rule,  section  II.F.l  at  65. 

Under  the  January  2000  final  rule,  this 
purpose  is  accomplished  by  distributing 
the  compliance  supplement  pool 
allowances  to  owners  and  operators  of 


•  Thf  thin)  strHiidwl  unit  is  a  West  Virginia 
ntin-EliLi.  whose  revised  allucatiun  is  addressed 
.ititive  in  section  n.B.2.a  of  this  preamble. 

"Seen. 3. 


■  .\s  discussed  below.  EPA  presently  anticipates 
that  it  will  need  to  use  compliani  p  supplpinei.;  pool 
allowances  only  for  the  Birchwood  unit  and  that 
allocations  for  non-NOs  Budget  units  will  be 
suffu:ient  to  provide  the  revised  allocations  for  the 
other  identified  units.  However.  EHA  proposes  to 
use  the  corripliance  supplement  pool  whenever 
allocations  to  non-NOx  Budget  units  are  insufficient 
to  provide  the  full  amount  of  the  revised  allocations 
determine  to  be  appropriate  for  a  unit. 


units  that  make  NOx  emission 
reductions  before  the  2003  compliance 
date  for  the  Federal  NOx  Budget 
Trading  Program.  See  40  CFR  97.43(a) 
and  (b)  (requirements  for  early 
reductions  or  for  banked  allowances  in 
the  Ozone  Transport  Conunission  NOx 
Budget  Program)  and  97.43(c) 
(procedure  for  distributing  compliance 
supplement  pool). 

EPA  believes  that  using  allowances 
from  the  compliance  supplement  pool 
for  revised  allocations  to  the 
"stranded",  Birchwood,  Blue  Ridge,  and 
Michigan  State  imits  is  consistent  with 
the  purpose  of  the  compliance 
supplement  pool.  Whether  the 
recipients  of  compliance  supplement 
pool  allowances  are  imits  that  made 
early  reductions  or  are  units  receiving 
revised  allocations,  these  allowances 
still  represent  an  increase  in  the  total 
supply  of  allowances  beyond  the  State 
EGU  and  non-EGU  budgets.  While  the 
'stranded",  Birchwood,  Blue  Ridge,  and 
Michigan  State  units  are  NOx  Budget 
units  and  so  will  need  to  use  some 
allowances  to  cover  emissions,  this 
would  be  true  whether  or  not  the  xmits 
receive  revised  allocations  from  the 
compliance  supplement  pool.  Thus,  the 
use  of  compliance  supplement  pool 
allowances  to  provide  revised 
allocations  represents  a  real  increase  in 
the  total  supply  of  allowances.  Any 
units  that  need  allowances  for 
compliance  will  have  greater  access  to 
allowances  for  purchase  due  to  the 
increased  supply  in  the  market, 
regardless  of  who  initially  receives 
allowances  from  the  compliance 
supplement  pool. 

EPA  notes  that  compliance 
supplement  pool  allowances  are  only 
available  for  two  years  (2003  and  2004), 
after  which  unused  compliance 
supplement  pool  allowances  expire.  The 
revised  allocations  for  the  "stranded", 
Birchwood,  Blue  Ridge,  and  Michigan 
State  units  are  for  five  years  (2003- 
2007).  Some  of  the  compliance 
supplement  pool  allowances  used  to 
provide  revised  allocations  may  expire 
before  the  year  for  which  the  units  may 
need  them  for  compliance.  However, 
this  should  not  pose  a  problem  since  the 
owners  and  operators  of  those  units 
will,  to  the  extent  necessary  for 
compliance,  be  able  to  sell  their 
compliance  supplement  pool 
allowances  in  the  allowance  market  and 
buy  other  allowances  that  will  not 
expire." 


"  EPA  notes  that  part  97  integrates  the  allowance 
markets  under  the  Federal  NOx  Budget  Trading 
Program  and  under  any  approved  State  NOx  Budget 
Trading  Program  by  allowing  units  in  the  two 
programs  to  trade  allowances.  See  40  CFR  97.2 


EPA  recognizes  that  using  some  of  the 
compliance  supplement  pool 
allowances  for  revised  allocations 
reduces  the  amount  of  allowances 
potentially  available  for  early 
reductions.  However,  the  purpose  of  the 
compliance  supplement  pool  is  not  to 
reward  early  reductions  but  rather  is  to 
increase  the  total  supply  of  allowances 
to  ensure  units  meet  the  2003 
compliance  deadline.  EPA  provided 
credit  for  early  reductions  "merely  as  a 
mechanism  for  managing  the 
[compliance  supplement  pool],  not  as 
an  independent  program  with  a  purpose 
separate  from  that  of  the  [compliance 
supplement  pool]".  State  of  Michigan  v. 
EPA.  213  F.3d  663,  694  (D.C.  Cir.  2000). 
Further,  EPA  believes  that  the  potential 
for  reduced  availability  (as  a  result  of 
today's  proposal)  of  compliance 
supplement  pool  allowances  for  early 
reductions  should  be  balanced  against 
the  fact  that,  as  discussed  below,  using 
other  sources  of  allowances  for  revised 
allocations  would  be  more  disruptive  to 
the  Federal  NOx  Budget  Trading 
Program  and  other  units. 

In  particular,  using  allowances  from 
the  new-unit  allocation  set-aside  or 
reallocating  to  all  units  in  the  respective 
budget  sectors  of  the  "stranded", 
Birchwood,  Blue  Ridge,  and  Michigan 
State  units  would  be  significantly  more 
disruptive  to  the  Federal  NOx  Budget 
Trading  Program  and  other  units  than 
using  compliance  supplement  pool 
allowances.  The  allocation  set-aside 
plays  the  important  role  of  integrating 
new  units  into  the  Federal  NOx  Budget 
Trading  Program.  65  FR  2705  The  set- 
aside  is  the  sole  source  of  allowances  for 
allocating  to  new  units  until  such  units 
are  treated  as  existing  units  in  future 
allocation  updating.  EPA  set  the  size  of 
the  allocation  set-aside  at  5  percent  of 
the  EGU  and  non-EGU  budgets  so  that 
the  pool  would  be  large  enough  to 
accommodate  all  new  sources.  Id.  EPA 
also  decided  to  distribute  the  set-aside 
each  year  to  all  new  units  whose  owners 
and  operators  request  allocations  by 
January  1  of  that  year,  rather  than 
distributing  the  set-aside  on  a  first- 
come,  first-served  basis  because  the 
former  approach  is  likely  to  ensure  that 
each  new  unit  receives  at  least  some 
allowances.  65  FR  2706.  EPA  is 
concerned  that  using  the  allocation  set- 
aside  for  revised  allocations  for  existing 
units  would  likely  reduce  the  allocation 
made  to  each  new  unit. 

Further,  EPA  believes  that  the  most 
disruptive  approach  for  obtaining 
allowances  for  revised  allocations 
would  be  to  reallocate  to  all  units  in  the 


(defining  "NOx  allowance"  to  include  allowances 
issued  under  approved  State  programs). 


respective  State  EGU  or  non-EGU 
budget  sector  for  the  "stranded", 
Birchwood,  Blue  Ridge,  or  Michigan 
State  units.  As  discussed  above, 
reallocation  would  likely  change  the 
allocation  for  every  unit  in  the  State 
budget  sector.  This  would  result  in 
disruption  of  the  Federal  NOx  Budget 
Trading  Program  and  for  other  units  far 
out  of  proportion  to  the  need  to  obtain 
allowances  for  five  units. 

In  summary.  EPA  must  balcuice 
several  considerations  in  deciding 
whether  to  use  compliance  supplement 
pool  allowances  for  revised  allocations. 
On  one  hand,  using  such  allowances 
will  make  fewer  allowances  potentially 
available  for  early  reductions.  On  the 
other  hand,  this  use  of  compliance 
supplement  pool  allowances  is 
consistent  with  the  pool's  purpose  of 
increasing  the  supply  of  allowances  to 
ensure  that  units  will  be  able  to  meet 
the  2003  compliance  deadline.  Further, 
the  impact  of  using  compliance 
supplement  pool  allowances  for  revised 
allocations  will  be  limited  because  these 
allowances  will  be  used  only  to  the 
extent  that  the  allocations  to  non-NOx 
Budget  units  are  insufficient  to 
implement  revised  allocations.  Finally, 
the  alternative  approaches  to  obtaining 
allowances  would  be  more  disruptive  to 
the  Federal  NOx  Budget  Trading 
Program  and  other  units.  On  balance, 
EPA  believes  that  the  use  of  compliance 
supplement  pool  allowances  is  the  best 
approach  (after  using  the  non-NOx 
Budget  unit  allocations)  for  obtaining 
allowances  in  the  limited  cases  where 
revised  allocations  are  warranted. 

EPA  therefore  proposes  this  approach. 
However.  EPA  requests  comment  on 
alternative  approaches  discussed  above, 

C.  Proposed  Amounts  of  Allowances  for 
Units'  Revised  Allocations 

EPA  proposes  to  use,  as  revised 
allocations  for  the  West  Virginia  non- 
EGUs  (including  one  "stranded"  unit), 
the  allocations  requested  by  the  owners 
of  those  units  in  the  request  for 
administrative  stay  and  petition  for 
reconsideration  submitted  to  EPA  on 
May  1,  2000.  (EPA  intends  to  respond 
directly  to  the  request  for  administrative 
stay,  apart  from  today's  action.)  All  of 
the  owners  for  West  Virginia  non- 
EGUs — including  the  owner  of  the  unit 
that  received  a  significantly  overstated 
allocation  in  the  January  2000  final 
rule — agree  on  the  amounts  of  the 
allocations  and  the  total  of  those 
allocations  equals  the  West  Virginia 
non-EGU  budget.  Under  these 
circumstances,  EPA  believes  that  the 
requested  allocations  should  be  used  as 
the  revised  allocations  in  today's 
proposal. 
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Further.  EPA  proposes  to  calculate  the 
revised  allocations  for  two  "stranded" 
units  and  the  Birchwood.  Blue  Ridge, 
and  Michigan  State  units  by  using  the 
average  emission  rate  underlving  the 
allocations  for  the  respective  unit's  State 
budget  sector  (EGUs  or  non-EGUs)  in 
.\ppendix  A  or  B  in  the  Ianuar>  2000 
final  rule.  .\s  discussed  above,  the 
allocations  to  each  EGU  in  Appendix  A 
are  calculated  by  multiplying  the  units 
historical  heat  input  by  an  initial 
average  emission  rate  (0  15  Ih/inmBtu) 
and  then  adjusting  the  results  so  that  the 
total  of  the  allocations  to  all  EGUs  in  the 
unit's  State  equals  95  percent  of  the 
State  EGL'  budget.  .\s  a  result  of  the 
latter  adjustment,  all  EGU  allocations 
for  the  State  have  the  same  underlying 
average  emission  rate  that,  when 
multiplied  bv  each  unit's  respective 
historical  heat  input,  equals  the  unit's 
allocation.  The  same  is  true  for  non- 
EGUs  except  that  the  initial  average 
emission  rate  is  0  17  Ib/mmBtu.  total 
non-EGU  allocations  for  a  State  equal  95 
percent  of  the  State's  non-EGU  budget. 
and  the  underlying  average  emission 
rate  for  all  non-EGUs'  allocations  in  the 
State  may  differ  from  that  for  EGUs 
allocations  in  that  State 

In  calculating  allocations  for  the 
"stranded".  Birchwood.  Blue  Ridge,  and 
Michigan  State  units.  EPA  proposes  to 
use  the  underlying  average  emission 
rate  for  units  in  the  Stat.-  budget  sector 
in  the  same  State  as  the  respective  unit 
EPA  proposes  to  multiply  each  unit's 
historical  heat  input  by  the  appropriate 
underlving  average  emission  rate.  Each 
unit's  historical  heat  input  is  the  heat 
input  for  the  period  set  forth  in 
*j97  42la)  and  is  supported  by 
documentation  submitted  to  EPA.  The 
supporting  documentation  is  generally 
heat  input  data  routinely  submitted  to 
the  State  or  routinely  recorded  by  the 
owners  and  operators.  See  40  CFR 
97.42(a)  (establishing  1995-1998  as  the 
historical  period  for  2003-2007 
allocations).  This  approach  ensures  that 
the  "stranded",  Birchwood,  Blue  Ridge, 
and  Michigan  State  units  are  all(K:ated 
allowances  on  the  same  basis  as  units  in 
the  each  respective  State  budget  sector 
See  Memorandum  on  Calculation  of 
Revised  Allocations  (showing  how  the 
revised  allocations  are  calculated  and 
attaching  the  supporting  documentation 
of  the  heat  input  data). 

D.  Proposed  Changes  to  Regulatory  Text 

This  section  discusses  the  proposed 
revisions  to  the  language  of  specific 
sections  of  part  97.  EPA  is  not 
considering,  and  is  not  requesting 
comment  on.  any  other  changes  to  these 
sections  or  to  part  97  in  general. 


1.  Appendices  A  and  B  Revisions 

EPA  is  proposing  several  rule 
revisions  to  implement  the  above- 
described  revised  allocations  and 
approach  for  obtaining  allowances  for 
those  allocations.  First,  EPA  is 
proposing  to  revise  Appendices  A  and 
B  to  part  97  in  order  to  include  revised 
allocation  amounts  for  the  identified 
units  and  remove  allocations  for  some 
other  units  that  EPA  has  previously 
determined  not  to  be  NOv  Budget  units. 
in  addition,  when  Appendix  A  or  B 
incorrectiv  references  an  identified  unit 
or  fails  to  list  the  unit  at  all,  EPA  is 
proposing  i.orrection  of  these  errors. 

Specifically,  EPA  proposes  to  revise 
Appendix  A  to  increase  the  allocation 
listed  in  Appendix  A  for  the  Birchwood 
unit,  as  discus.sed  above.  Because 
Appendix  A  erroneously  shows  2  units 
at  Birchwood.  rather  than  only  1  unit, 
the  revision  also  corrects  that  error. 

In  addition.  EPA  proposes  to  remove 
from  Appendix  A  each  of  the  4  units 
that  EPA  has  previously  determined  not 
to  be  a  N(K  Budget  unit.  Under 
<?  97.42(g).  the  Administrator  may 
determine  that  a  unit  allocated 
allowances  in  Appendix  A  or  B  does  not 
meet  the  applicability  requirements  in 
§97  4  and  so  is  not  actually  a  NOx 
Budget  unit.  In  response  to  requests  for 
such  determinations,  EPA  has  issued 
letters  finding  that  4  units  listed  in 
Appendix  A  are  not  NOx  Budget  units 
and  will  not  have  allocations  recorded 
in  their  accounts.  Each  letter  provided 
a  30-dav  period,  after  the  letter's 
issuance  date,  for  submission  of  any 
objections.  Since  no  objections  were 
submitted,  the  determinations  in  the 
letters  are  final.  EPA  proposes  to  reflect 
these  final  determinations  in  revisions 
of  Appendix  A  removing  the  4  units  and 
their  allocaticms. 

With  regard  to  Appendix  B,  EPA 
specific;aliy  proposes  to  increase  the 
allocations  for  all  but  one  of  the  West 
Virginia  non-EGUs  (while  reducing  the 
allocation  for  one  West  Virginia  non- 
EGU)  and  for  the  Blue  Ridge  and 
Michigan  State  units  as  discussed 
above.  Errors  in  the  reference  in 
Appendix  B  to  the  Blue  Ridge  unit  will 
also  be  corrected.  Further.  EPA  proposes 
to  add  the  "stranded  "  units,  and 
allocations  for  them,  to  Appendix  B. 
Moreovei,  EPA  proposes  to  remove. 
from  Appendix  B.  27  units  previously 
determined  not  to  be  NOx  Budget  units 
and  their  allocations.  As  with  the 
Appendix  A  units  determined  to  be 
non-NOx  Budget  units,  EPA  determined 
bv  letter  that  the  units'  allocations 
should  not  be  recorded.  Since  no 
objections  to  the  letters  were  submitted, 
the  determinations  in  the  letters  are 


final.  The  proposal  merely  reflects,  in 
regulator]*'  text,  these  determinations, 

2.  Section  97.42(g)  Revisions 

EPA  is  also  proposing  revisions  to 
§97.42  (allocation  procedures)  that  will 
authorize  the  Administrator  to  issue 
orders  correcting  other  units' 
allocations,  where  correction  is 
warranted,  using  allowances  allocated 
to  units  determined  not  to  be  NOx 
Budget  units.  Under  the  proposed 
revisions,  the  Administrator  may 
determine  that  the  number  of 
allowances  actually  allocated  to  an 
existing  NOx  Budget  unit  for  2003-2007 
in  Appendix  A  or  B  is  less  than  the 
number  of  allowances  provided  under 
§§  97.42(a)  through  (d)  and  that 
equitable  considerations  warrant 
correction  of  such  unit's  allocation.  The 
Administrator  may  also  determine  that 
the  number  of  allowances  actually 
allocated  to  a  new  NOx  Budget  unit  for 
2003-2007  or  to  any  NOx  Budget  unit 
for  2008  or  thereafter,  using  procedures 
in  §§  97, 42(a)  through  (d),  is  less  than 
the  number  of  allowances  provided 
under  §§  97.42(a)  through  (d)  and  that 
equitable  considerations  warrant 
correction  of  such  unit's  allocation. 
Moreover,  in  the  order,  the 
Administrator  may  determine  that 
allowances  mistakenly  allocated  to  non- 
NOx  Budget  units  located  in  the  same 
State  as  the  unit  will  be  used  to 
supplement,  and  thereby  correct,  the 
unit's  actual  allocation,  EPA  proposes 
that,  in  issuing  such  order,  the 
Administrator  will  explain  the  reasons 
why  the  allocation  should  be  corrected, 
will  provide  an  opportunity  for 
submission  of  objections,  and  may 
modify  the  order  based  on  submitted 
objections.  EPA  intends  to  provide 
notice  of  each  order  in  the  Federal 
Register,  and  any  person  may  submit 
objections  to  the  order.  The  use  of 
orders — rather  than  rule  revisions — to 
make  unit-specific  allocations  from 
allocations  to  non-NOx  Budget  units  (or. 
as  discussed  below,  from  the 
compliance  supplement  pool)  will  allow 
for  much  more  expeditious  correction  of 
a  unit's  allocations  where  correction  is 
warranted  and  still  provide  opportunity 
for  interested  parties  to  submit 
objections. 

3.  Section  97.43  Revisions 

For  all  but  one  of  the  units  proposed 
in  today's  action  to  receive  revised 
allocations.  EPA  believes  that  the  above- 
discussed  revisions  to  Appendices  A 
and  B  will  provide  the  full  amount  of 
the  proposed  additional  allowances. 
However,  for  the  Birchwood  unit 
(located  in  Virginia),  there  are 
insufficient  llowances  available  from 


allocations  in  Appendix  A  or  B  to  non- 
NOx  Budget  units  in  Virginia  to  provide 
to  the  Birchwood  unit  the  full  amount 
of  allowances  in  the  proposed  revised 
allocation,  EPA  is  therefore  proposing  to 
revise  §  97.43  to  add  a  new  paragraph 
(c)(9)  that  will  specifically  allocate  to 
the  Birchwood  unit  in  Virginia  725 
allowances  from  the  Virginia 
compliance  supplement  pool.  The  new 
provisions  also  address  the  interaction 
of  this  unit-specific  allocation  with 
other  provisions  of  the  rule  concerning 
compliance  supplement  pool 
allowances.  For  example,  the  new 
provision  addresses  the  recording  of 
such  allowances  and  the  ability  to  use 
the  allowances  for  compliance,  and  the 
effect  of  the  unit-specific  allocation  on 
the  number  of  allowances  available  in 
the  Virginia  compliance  supplement 
pool  for  allocation  to  other  units. 

In  addition,  EPA  proposes  to  revise 
§  97.43  to  add  a  new  paragraph  (d)  that 
will  authorize  the  Administrator  to 
issue  orders  determining  that  the 
number  of  allowances  allocated  in 
Appendix  A  or  B  (or  using  §§  97.42(a) 
through  (d)  procedures)  for  a  unit  is  less 
than  the  number  of  allowances  provided 
under  §§  97.42(a)  through  (d)  and  that 
equitable  considerations  warrant 
correction  of  such  allocation.  The 
Administrator  may  further  determine  in 
the  order  that  allowances  in  the 
compliance  supplement  pool  of  the 
State  where  the  unit  is  located  will  be 
used  to  supplement,  and  thereby 
correct,  the  unit's  allocation.  EPA  also 
proposes  that,  in  issuing  such  order,  the 
Administrator  will  explain  the  reasons 
why  the  allocation  should  be  corrected 
and  provide  an  opportunity  for 
submission  of  objections  and  may 
modify  the  order  based  on  submitted 
objections.  EPA  intends  to  provide 
notice  of  each  order  in  the  Federal 
Register,  and  any  person  may  submit 
objections  to  the  order.  In  addition,  EPA 
proposes  to  provide  notice  in  the 
Federal  Register  of  any  resulting 
reduction  in  the  amount  of  allowances 
in  the  State  compliance  supplement 
pool  that  remain  available  for  allocation 
for  early  reductions  or  for  banked 
allowances  from  the  Ozone  Transport 
Commission  NOx  Trading  Program. 

While  the  above-described  proposed 
revisions  adding  a  new  §  97.43(d)  are 
aimed  at  providing  general  authority  to 
issue  orders  using  the  compliance 
supplement  pool  to  correct  a  unit's 
allocations,  EPA  requests  comment  on 
using  this  general  provision  to  issue 
such  an  order  to  the  Birchwood  unit, 
instead  of  using  the  proposed,  unit- 
specific  revisions  in  new  §  97.43(c)(9) 
(discussed  above)  that  add  to  the  rule 
itself  the  allocation  firom  the  Virginia 


compliance  supplement  pool  to  the 
Birchwood  unit.  It  may  be  preferable  to 
avoid  adding  a  permanent  rule 
provision  dealing  only  with  the 
Birchwood  unit  and  instead  to 
accomplish  the  allocation  by  order 
under  the  proposed  general  authority 
proposed  to  be  added  in  §  97, 43(d). 

In  order  to  provide  for  this  alternative 
approach  to  allocating  Virginia 
compliance  supplement  pool 
allowances  to  the  Birchwood  unit,  EPA 
is  including,  in  a  separate  portion  of  the 
docket  of  today's  proceeding,  a  draft 
order  proposing  to  allocate  725 
allowances  from  the  Virginia 
compliance  supplement  pool  to  the 
Birchwood  unit.  EPA  requests  comment 
on  the  draft  order  and  will  provide  upon 
request  an  opportunity  for  a  conference 
on  the  draft  order.  If,  after  considering 
public  comment  on  the  proposed 
general  authority  provision  in  §  97.43(d) 
and  on  the  draft  order  for  the  Birchwood 
unit,  EPA  decides  to  issue  a  final  rule 
establishing  such  general  authority,  the 
Agency  may  also  issue  a  final  order 
allocating  allowances  from  the  Virginia 
compliance  supplement  pool  to  the 
Birchwood  unit,  instead  of  adopting  the 
unit-specific  revisions  of  §  97.43(c)(9). 
In  light  of  the  opportunity  for  comment 
on  the  draft  letter  in  today's  proceeding. 
EPA  may  issue  the  final  order  without 
further  opportunity  to  submit 
objections.  EPA  also  requests  comment 
on  this  alternative  approach  to 
implementing  the  additional  allocation 
for  the  Birchwood  unit. 

III.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory- 
Impacts  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)),  the  Agency 
must  determine  whether  a  regulator}' 
action  is  ""significant"'  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order, 
The  Order  defines  "'significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
productivity,  competition,  jobs,  the         • 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 


(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  today's 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and,  therefore,  is 
not  subject  to  OMB  review. 

B.  Regulatory-  Flexibility  Act:  Small 
Entity  Impacts 

The  Regulatory  Flexibility  Act  (RFA). 
5  U,S.C.  601.  et  seq.,  as  amended  by  the 
Small  Business  Regulatorv  Enforcement 
Fairness  Act  (SBREFA),  Pub.  L.  No. 
104-121 .  generally  requires  the  Agency 
to  prepare  a  regulator^'  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant,  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

In  determining  whether  a  rule  has  a 
significant,  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant, 
adverse,  economic  impact  on  small 
entities  since  the  primary-  purpose  of  the 
regulatory  flexibility  analysis  is  to 
identify'  and  address  regulatory 
alternatives  "which  minimize  any 
significant,  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604. 

Today's  proposed  rule  revision  is  not 
significant  enough  to  change  the 
regulatory  burden  or  economic  impact 
of  the  existing  Federal  NOx  Budget 
Trading  Program  rule.  Moreover,  for 
virtually  all  NOx  Budget  units 
addressed  in  the  proposal,  the  proposed 
rule  either  will  increase  the  number  of 
allowances  allocated  and  thus  will 
reduce  the  burden  of  the  program  or 
will  not  change  the  number  of 
allowances  allocated  and  thus  will  not 
change  the  program  burden.  To  the 
extent  the  proposed  rule  will  remove 
certain  units  from  the  allocation  tables, 
EPA  has  already  issued  final  orders 
removing  the  allocations  for  these  units, 
and  the  proposed  rule  has  no  effect 
other  than  to  update  the  allocation 
tables  to  make  them  consistent  with 
those  orders.  Only  one  unit's  allocation 
is  reduced  by  the  proposed  rule,  and  the 
owners  of  that  unit,  agreeing  that  the 
unit's  original  allocation  was 
erroneously  overstated,  requested  EPA 
to  make  the  reduction.  With  regard  to 
the  reduction  in  the  number  of 
allowances  in  the  compliance 
supplement  pool  available  for  early 
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reductions,  the  identity  of  the  entities 
that  may  quaHh-  in  the  hiture  for  early 
reduction  credits  is  speculative,  and 
there  is  no  reason  to  believe  that  such 
entities  will  include  a  substantial 
number  of  small  entities. 

For  these  reasons.  I  certif\'  that  today's 
proposed  rule  would  not  have  a 
significant,  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRAl.  P.L  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatorv  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector  Under  section  202  of  the  UMR.\, 
2  U.S.C.  1.532,  the  Agency  generally 
must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for  any 
proposed  or  final  rule  with  "Federal 
mandates  "  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  hy  the 
private  sector,  of  SlOO  million  or  more 
in  anv  one  year.  Section  205  of  the 
UMR.A  generally  requires  that,  before 
promulgating  a  rule  for  which  a  written 
statement  is  needed.  EPA  must  identif\- 
and  consider  a  reasonable  number  of 
regulatorv  alternatives  and  adopt  the 
least  costlv.  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  mconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EP.\  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost  effective, 
or  least  burdensome  alternative  if  the 
.\dministrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulator."  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMR,\  a  small 
government  agency  plan.  The  plan  must 
provide  for  notif\ing  potentiallv 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EP.\  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  witii 
regulatorv"  requirements. 

EPA  has  determined  that  today's 
proposed  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
goveriunents  in  the  aggregate,  or  to  the 
private  sector  in  any  one  year.  For  the 
reasons  discussed  above,  todav's 


proposed  rule  revision  is  not  significant 
enough  to  change  the  overall  regulatory 
burden  or  economic  impact  of  the 
Federal  NOx  Budget  Trading  Program 
rule  on  anv  parties,  including  State, 
local  ur  tribal  governments. 
Accordinglv,  little  or  no  additional  costs 
to  State,  local,  or  tribal  governments  in 
aggregate,  or  to  the  private  sector,  will 
result  from  the  rule  as  proposed. 
Similarly.  EPA  has  determined  that 
todav's  rule  contains  no  regulatorv' 
requirements  that  might  significantly  or 
uniquelv  affect  small  governments. 
Thus,  todav's  proposed  rule  is  not 
subject  to  the  requirements  of  sections 
202,  203,  or  205  of  the  UMRA. 

D  Papen\ork  Reduction  Act 

Todav's  proposed  revisions  to  part  97 
will  not  impose  any  new  information 
collection  burden  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501,  et  seq).  Today  s  proposed  rule 
does  not  change  either  the  scope  of  the 
units  covered  by.  or  the  information 
requirements  for  units  under,  the 
Federal  NOx  Budget  Trading  Program. 

Burden  means  tne  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjuist  the 
existing  ways  to  comply  with  any 
previouslv  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Copies  of  the  previously  submitted 
Information  Collection  Request 
concerning  the  Federal  NOx  Budget 
Trading  Program  may  be  obtained  from 
the  Director.  Regulatorv  Information 
Division;  EPA;  401  M  St.  SW  (mail  code 
2137):  Washington,  DC  20460  or  by 
calling  (202)  564-2740. 

E  Executive  Order  13045:  Protection  of 
children  From  Environmental  Health 
H;sJcs  and  Safety  Risks 

The  Executive  Order  13045  (62  FR 
19885  (April  23,  1997))  applies  to  any 
rule  that  the  Agency  determines:  (1)  Is 
"economicallv  significant  "  as  defined 
under  Executive  Order  12866;  and  (2) 
conc:erns  an  environmental  health  or 
safetv  risk,  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 


action  meets  both  criteria,  EPA  must 
evaluate  the  environmental  health  or 
safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

Today's  proposed  rule  is  not  subject 
to  Executive  Order  13045  because  it  is 
not  "economically  significant"  as 
defined  under  Executive  Order  12866. 
Further,  EPA  does  not  have  reason  to 
believe  that  the  environmental  health 
risks  or  safety  risks  addressed  by  this 
action  present  a  disproportionate  risk  to 
children. 

F.  Executive  Order  12898: 
Environmental  fustice 

Executive  Order  12898  requires  that 
each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations. 

The  proposed  rule  does  not  have  a 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minorities  and  low-income 
populations. 

G.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
•Federalism"  (64  FR  43255  (August  10, 
1999),  requires  the  Agency  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 


H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  the 
Agency  may  not  issue  a  regulation  that 
is  not  required  by  statute,  that 
significantly  or  uniquely  a£fects  the 
communities  of  hidian  tribal 
goverrmients,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
govenmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
goverrmients,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
1 3084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  goveriunents  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  commimities." 

Today's  proposed  rule  will  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments  or  impose  any  direct 
compliance  costs  on  those  commiuiities. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  action. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  No.  104- 
113.  section  12(d),  15  U.S.C.  272  note, 
directs  the  Agency  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Today's  proposed  rule  does  not 
involve  any  technical  standards. 
Therefore.  EPA  is  not  considering  the 


use  of  any  voluntary  consensus 
standards. 

List  of  Subiects  in  40  CFR  Part  97 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Emissions  trading, 
Intergovenunental  relations.  Nitrogen 
oxides.  Ozone,  Ozone  transport, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  14.  2000. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  97— FEDERAL  NOx  BUDGET 
TRAINING  PROGRAM 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7403,  7426,  and 
7601. 

2.  Section  97.42  is  amended  by 
adding  two  sentences  to  the  end  of 
paragraph  (g)(2)  to  read  as  follows: 

§  97.42    NOx  allowance  allocations. 

***** 
(g)*   *   * 

(2)  *  *  *  Notwithstanding  the  prior 
sentence,  the  Administrator  may  instead 
issue  an  order  allocating  such  NOx 
allowances  to  a  NOx  Budget  unit  to  the 
extent  that  he  or  she  determines  that  the 
niunber  of  allowances  actually  allocated 
in  appendix  A  or  B  of  this  part,  or  under 
paragraph  (b),  (c),  or  (d)  of  this  section, 
to  such  unit  is  less  than  the  number  of 
allowances  provided  imder  paragraphs 
(a)  through  (d)  of  this  section  and  that 
equitable  considerations  warrant 
correction  of  such  allocation.  In  issuing 
such  order,  the  Administrator  will 
explcun  the  reasons  why  the  allocation 
should  be  corrected,  will  provide  notice 
and  opportunity  for  submission  of 
objections  to  the  order,  and  may  modify 
the  order  based  on  submitted  objections. 

3.  Section  97.43  is  amended  by 
adding  paragraphs(c)(9)  and  (d)  to  read 
as  follows: 

§97.43    Compliance  supplement  pool. 

***** 

(c)  *  *   * 

(9)  Notwithstanding  paragraphs  (c)(3) 
through  (8)  of  this  section 

(i)  SEI  Birchwood.  plant  12.  unit  1  in 
Virginia  is  allocated  725  allowances 
from  the  Virginia  compliance 
supplement  pool; 

(ii)  The  Aoministrator  will  record  the 
allocation  under  paragraph  (c)(9){i)  of 
this  section  when  allocations  are 
recorded  under  §  97.53(a):  and 


(iii)  The  deduction  of  allowances 
allocated  under  paragraph  (c)(9)(i)  of 
this  section  and  the  treatment  of  such 
allowances  as  banked  allowances  shall 
be  governed  by  paragraphs  (d)(4)  and  (5) 
of  this  section. 

(d)(1)  The  Administrator  may  issue  an 
order  allocating  NOx  allowances  in  the 
compliance  supplement  pool  that  are 
otherwise  available  for  allocations 
imder  paragraph  (c)(3)  or  (4)  of  this 
section  to  a  NOx  Budget  unit  under  the 
following  circumstances.  The 
Administrator  may  issue  such  an  order 
if  he  or  she  determines  that  the  number 
of  allowances  actually  allocated  in 
appendix  A  or  B  of  this  part,  or  under 
§  97.42(b),  (c),  or  (d),  to  such  unit  is  less 
than  the  number  of  allowances  provided 
imder  §§  97.42(a)  through  (d)  and  that 
equitable  considerations  warrant 
correction  of  such  allocation.  In  issuing 
such  order,  the  Administrator  will 
explain  the  reasons  why  the  allocation 
should  be  corrected,  will  provide  notice 
and  opportimity  for  submission  of 
objections  to  the  order,  and  may  modify 
the  order  based  on  submitted  objections. 

(2)  Notwithstanding  paragraph  (c)(3) 
or  (4)  of  this  section,  the  niunber  of 
allowances  in  the  compliance 
supplement  pool  for  a  State  shall  be 
treated  under  paragraph  (c)(3)  or  (4)  of 
this  section  as  equaling  the  amount  set 
forth  in  appendix  D  of  this  part  for  the 
State  less  the  number  of  allowances 
allocated  from  the  compliance 
supplement  pool  for  the  State  to  a  unit 
in  the  State  under  paragraph  (c)(9)(i)  of 
this  section  or  in  an  order  under 
paragraph  (d)(1)  of  this  section.  After 
issuance  of  an  order  under  paragraph 
(d)(1)  of  this  section,  the  Administrator 
will  provide  notice  in  the  Federal 
Register  of  the  reduction  in  the  number 
of  NOx  allowances  in  the  compliance 
supplement  pool  for  the  State  that  are 
available  for  allocation  under  paragraph 
(c)(3)  or  (4)  of  this  section. 

(3)  The  Administrator  will  record  an 
allocation  in  an  order  under  paragraph 
(d)(1)  of  this  section  as  soon  as 
practicable  after  the  issuance  of  the 
order,  taking  into  account  the  period  for 
submission  of  objections  to  the  order 
and  any  subsequent  modifications  of  the 
order. 

(4)  NOx  allowances  allocated  under 
paragraph  (c)(9)(i)  of  this  section  or  in 
an  order  under  paragraph  (d)(1)  of  this 
section  may  be  deducted  for  compliance 
under  §  97.54  for  the  control  period  in 
2003  or  2004.  Notwithstanding 

§  97.55(a).  the  Administrator  will 
deduct  as  retired  any  NOx  allowance 
allocated  under  paragraph  (c)(9)(i)  of 
this  section  or  in  an  order  under 
paragraph  (d)(1)  of  this  section  that  is 
not  deducted  for  compliance  under 
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§  97  54  for  the  control  period  in  2003  or 

2004 

(5)  NOx  allowances  dllocatt-d  under 
paragraph  (c)(9)(i)  of  this  section  or  in 
an  urder  under  paragraph  (d}(l)  of  this 
section  are  treated  as  banked  allowances 


m  2MH  for  purposes  of  §§97.54(f]  and 
97.55(b). 

.\ppendix  A  to  Part  97  (Amendedl 

4.  Appendix  A  to  part  97  is  amended 

by: 

a.  Removing  all  entries  for  "MI.  491 
K  4HTH  .STREET".  ■'MI,  IB  SIMS".  "NC, 


CRAVEN  COUNTY  WOOD  ENERGY", 
and  "VA.  STONE  CONTAINER";  and 

b.  Removing  two  entries  for  "VA.  SEI 
BIRCHVVOOD  ■  and  adding  in  their 
place  one  entry  for  "VA.  SEI 
BIRCHWOOD". 

The  revisions  read  as  follows: 


Appendix  A  to  Part  97— Final  Section  126  Rule:  EGU  Allocations,  2003-2007 


State 


Plant 


Plant 


Id 


Point 


Id 


N0\  allocation 
for  EGUs 


VA      SEI  BIRCHWOOD 


12 


160 


Appendix  B  to  Part  97  | Amended] 

5,  .\ppendi\  B  to  part  ')"  is  .Hniended 
bv; 

a.  Removing  all  entries  for  iN.  .Mien. 
MICHELIN  NORTH  AMERICA,  I\C ". 
"IN.  Elkhart.  SUPERIOR  LAMINATINt;, 
INC".  "IN.  Kosciusko.  THE  DALTON 
FOUNDRIES  INC",  "KY.  Carroll.  DOW 
CORNING  CORP".  "KY.  Shelby. 
ICHIKOH  MANUFACTliRING".  "KY, 
Scott.  TOYOTA  MOTOR  MFCi  USA 
INC",  and  "KY.  Hardin,  i:SAARM(,  )<c 
FORT  K.NOX";  removing  the  first  entrv 
for  "MI.  Midland.  DOW  CHEMICAL 
USA":  removing  all  entries  for  "MI, 
Wavne.  NATIONAL  STEEL  CORP". 
"Mi.  Wavne.  ROUGE  .STEEL  CO".  -'NC. 
Gaston.  FMC  CORP-LITHIUM  DIV 
HWY  ihV.  "NI,  Middlesex,  FORD 
MOTtJR  C:OMPANY".  "NI,  Beruen. 
GARDEN  STATE  PAPER  CXr  ,    N], 
Passiac.  HOFFNL\N  LAROUCIHE  INC. 
CO  ENVIR":  "WV,  Grant,  NORTH 
BR,-\NC:H  power  station",  and 


WV,  Brooke,  WHEELING- 
PITrSBURtiH  STEEL  •; 

b  Removing  the  fourth  entrv  for  "Ml. 
Ingham,  MICHIGAN  .STATE 
UNIVERSITY"  and  adding  in  its  place 
an  entrv  for  "MI.  Ingham.  MICHIGAN 
.STATE  UNIVERSITY": 

c  Removing  the  second  entrv  for  "NC. 
Martin.  WEYERHAEUSER  PAPER  CO. 
PLYMOUTH"  and  adding  in  its  place  an 
entrv  for  "NC,  Martin. 
WE^  ERHAEUSER  PAPER  CO, 
PLYMOUTH"; 

d.  Removing  the  entrv  for  "WV. 
Kanawha.  DUPONT-BELLE"  and  adding 
in  its  place  an  entry  for  "WV,  Kanawha, 
DUPONT-BELLE";  removing  the  entrv 
for  "\V\',  Favette,  ELKEM  METALS 
COMPANY  L.P. -ALLOY  PLANT"  and 
adding  in  its  plai;e  an  entrv  for  "WV. 
Favette.  ELKEM  METALS  COMPANY 
LP. -ALLOY  PLANT";  removing  two 
entries  for  "WV.  Marshall.  PPG 
INDU.STRIES.  INC"  and  adding  in  their 
place  two  entries  for  "WV.  Marshall. 


PPG  INDUSTRIES.  INC";  removing  six 
entries  for  "WV,  Kanawha.  RHONE- 
POLUENC '■  and  adding  in  their  place 
three  entries  for  "WV.  Kanawha. 
AVENTIS  CROPSCIENCE":  removing 
the  entrv  for  "WV,  Kanawha,  UNION 
CARBIDE-SOUTH  CHARLESTON 
PLANT"  and  adding  in  its  place  two 
entries  for  "WV,  Kanawha.  UNION 
CARBIDE-SOUTH  CHARLESTON 
PLANT",  removing  seven  entries  for 
"WV.  Hancock.  WEIRTON  STEEL 
CORPORATION"  and  adding  in  their 
place  seven  entries  "WV.  Hancock, 
WEIRTON  STEEL  CORPORATION"; 
and 

e.  Adding  in  alphabetical  order  by 
State  by  plant  and  numerical  order  by 
point  entries  for  "NC,  Havwood,  BLUE 
RIDGE  PAPER  PRODUCTS",  and  "NC, 
Craven.  WEYERHAEUSER  COMPANY 
NEW  BERN  MILL". 

The  revisions  and  additions  read  as 
follows: 


APPENDIX  B  TO  Part  97— Final  Section  126  Rule:  Non-EGU  Allocations,  Allocations,  2003-2007 


State 


County 


Plant 


Plant  ID 


Point  ID 


NOx  allocation 
for  non-EGUs 


Ml 


NC 


Ingham MICHIGAN  STATE  UNIVERSITY 


Haywood  BLUE  RIDGE  PAPER  PRODUCTS 

INC 


K3249 


0159 


0056 


005 


73 


87 


NC  Martin 

NC  


WEYERHAEUSER  PAPER  CO 

PLYMOUTH 

Craven  WEYERHAEUSER  COMPANY  NEW 

BERN  MILL 


WV  Kanawha      DUPONT-BELLE         

WV   Fayette       ELKEM  METALS  COMPANY  LP,— 

ALLOY  PLANT 

WV      Marshall PPG  INDUSTRIES,  INC  

WV    Marshall    PPG  INDUSTRIES,  INC  


0069 

XXX 

25 

0104 

XXX 

72 

* 

00001 

612 

• 

54 

00001 

006 

116 

00002 

001 

195 

00002 

003 

419 

APPENDIX  B  TO  Part  97— Final  Section  126  Rule:  Non-EGU  Allocations,  Allocations,  2003-2007— Continued 


State 


County 


Plant 


Plant  ID 


Point  ID 


NOx  allocation 
tor  non-EGUs 


WV  Kanawha 

WV  Kanawha 


AVENTIS  CROPSCIENCE 
AVENTIS  CROPSCIENCE 


WV  Kanawha AVENTIS  CROPSCIENCE 

WV  Kanawha UNION  CARBIDE-SOUTH 

CHARLESTON  PLANT. 
WV  Kanawha UNION  CARBIDE-SOUTH 

CHARLESTON  PLANT. 

WV  Hancock WEIRTON  STEEL  CORPORATION 

WV  Hancock WEIRTON  STEEL  CORPORATION 

WV  Hancock WEIRTON  STEEL  CORPORATION 

WV  Hancock WEIRTON  STEEL  CORPORATION 

WV  Hancock WEIRTON  STEEL  CORPORATION 

WV  Hancock WEIRTON  STEEL  CORPORATION 

WV  Hancock WEIRTON  STEEL  CORPORATION 


00007 
00007 
00007 
00003 

00003 

00001 
00001 
00001 
00001 
00001 
00001 
00001 


010 

011 

012 
0B6 

0B7 

030 
088 
069 
090 
091 
092 
093 


113 

102 

105 

92 

45 

31 
30 
2 
110 
253 
208 
200 


[PR  Doc.  00-32396  Filed  12-20-00;  8:45  am] 
BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  1018-AG32 

Endangered  and  Threatened  Wildlife 
and  Plants;  Re-openIng  of  Comment 
Period  and  Notice  of  Availability  of  the 
Draft  Economic  Analysis  for  Proposed 
Critical  Habitat  for  the  Caiifomla  Red- 
Legged  Frog 

AGENCY:  Fish  and  Wildhfe  Service, 
Interior. 

ACTION:  Proposed  rule;  re-opening  of 
comment  period  and  notice  of 
availabiUty  of  draft  economic  analysis. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildhfe  Service  (Service),  announce  the 
availabiUty  of  the  draft  economic 
analysis  for  the  proposed  designation  of 
critical  habitat  for  the  Cahfomia  red- 
legged  frog  (flajia  aurora  draytonii).  We 
are  also  providing  notice  of  the  re- 
opening of  the  comment  period  for  the 
proposal  to  designate  critical  habitat  for 
the  California  red-legged  frog  in  order  to 
allow  all  interested  parties  to  comment 
simultaneously  on  the  proposed  rule 
and  the  associated  draft  economic 
analysis.  Comments  previously 
submitted  need  not  be  resubmitted  as 
they  will  be  incorporated  into  the  public 
record  as  part  of  this  re-opened 
comment  period,  and  will  be  fully 
considered  in  the  final  rule. 
DATES:  We  will  accept  public  comments 
until  January  22,  2001.  In  addition,  we 
are  planning  on  holding  two  public 
information  meetings  during  this  time. 
Refer  to  the  Public  Information  Meeting 


section  for  dates,  times,  and  locations  of 
these  meetings. 

ADDRESSES:  Comment  Submission:  If 
you  wish  to  comment,  you  may  submit 
your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods: 

1.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor. 
Sacramento  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildhfe  Service,  2800 
Cottage  Way,  Suite  W-2605, 
Sacramento,  California  95825, 

2.  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
fwlcrfch@fws.gov.  See  the  Public 
Comments  Solicited  section  below  for 
file  format  and  other  information  about 
electronic  filing. 

3.  You  may  hand-deliver  comments  to 
our  Sacramento  Fish  and  Wildlife  Office 
at  the  address  given  above. 

Conmients  and  materials  received,  as 
well  as  supporting  documentation  used 
in  preparation  of  the  proposal  to 
designate  critical  habitat,  will  be 
available  for  inspection,  by 
appointment,  dming  normal  business 
hours  at  the  address  under  (1)  above. 
Copies  of  the  draft  economic  analysis 
are  available  on  the  Internet  at 
"www.rl.fws.gov"  or  by  writing  to  the 
Field  Supervisor  at  the  address  under 
(1)  above. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  and  for  information 
about  Alameda,  Butte,  Calaveras,  Contra 
Costa,  El  Dorado,  Fresno,  Kem,  Marin, 
Mariposa,  Merced,  Napa,  Plumas.  San 
Joaquin,  San  Mateo,  Santa  Clara,  Sierra, 
Solano,  Sonoma,  Stanislaus,  Tehama, 
Tuolumne,  and  Yuba  counties,  contact 
Curt  McCasland,  Stephanie  Bradv  or 
Patricia  Foulk,  at  the  above  address 
(telephone  916/414-6600;  facsimile 
916/414-6710). 

For  information  about  Monterey.  Los 
Angeles,  San  Benito,  San  Luis  Obispo. 
Santa  Barbara,  Santa  Cruz,  and  Ventura 


counties,  contact  Diane  Noda,  Ventura 
Fish  and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  2394  Portola  Road, 
Suite  B,  Ventura,  California  93003 
(telephone  805/644-1766;  facsimile 
805/644-3958). 

For  information  about  areas  in  the  San 
Gabriel  Mountains  of  Los  Angeles 
County  or  Riverside  and  San  Diego 
counties,  contact  Ken  Berg,  Carlsbad 
Fish  and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  2730  Loker  Avenue 
West,  Carlsbad,  California  92008 
(telephone  760/431-9440;  facsimile 
760/431-9624). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  California  red-legged  frog  [Rana 
aurora  draytonii)  is  the  largest  native 
frog  in  the  western  United  States,  It  is 
endemic  to  California  and  Baja 
California,  Mexico.  It  is  typically  found 
from  sea  level  to  elevations  of 
approximately  1,500  meters  (5.000  feet). 
The  California  red-legged  frog  is  one  of 
two  subspecies  of  the  red-legged  frog  (R. 
aurora).  For  a  detailed  description  of 
these  two  subspecies,  see  the  Draft 
Recovery  Plan  for  the  California  Red- 
Legged  Frog  (Service  2000)  and 
references  within  that  plan. 

Pursuant  to  the  Endangered  Species 
Act  of  1973,  as  amended  (Act),  the 
California  red-legged  frog  was  listed  as 
a  threatened  species  on  Mav  31.  1996 
(61  FR  25813).  Habitat  loss  and 
alteration,  over-exploitation,  and 
introduction  of  exotic  predators  were 
significant  factors  in  the  species'  decline 
in  the  early-  to  mid-1 900s.  Habitat 
fragmentation,  and  continued 
colonization  of  existing  habitat  bv 
nonnative  species,  may  represent  the 
most  significant  current  threats  to 
California  red-legged  frogs.  We  did  not 
propose  critical  habitat  at  the  time  of  the 
final  rule  to  list  the  species  because  we 
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believed  that  critical  habitat  desit;nati()n 
was  not  prudent 

On  March  24,  1999.  The  Earthjustice 
Legal  Defense  Fund,  on  behalf  of  the 
lumping  Frog  Research  Institute,  the 
Southwest  Center  for  Biological 
Diversity,  and  the  Center  for  Sierra 
Nevada  Conservation,  filed  a  lawsuit  m 
the  Northern  District  of  California 
against  the  L'.S.  Fish  and  Wildliff 
Service  and  Bruce  Babbitt.  Secretary  of 
the  Department  of  the  Interior 
(Secretary),  for  failure  to  designate 
critical  habitat  for  the  California  red- 
legged  frog  [lumping  Frog  flf's^'urr/i 
Institutf  ft  al  v  Babbitt) 

On  December  15,  1999,  L'.S.  District 
fudge  William  Alsup  ordered  us  to  make 
a  prudencv  determination  by  August  U. 
2000.  and  issue  a  final  rule  by  December 
29.  2001,  On  fanuary  18,  2000,  ludge 
Alsup  clarified  an  error  in  the  December 
15.  1999.  order  stating  that  the  Ser\'ice 
shall  issue  a  final  rule  bv  March  1.  2001 
On  September  11.  2000.  we  published 
a  proposed  rule  to  designate  critic  al 
habitat  for  the  California  red-legged  frog 
in  the  Federal  Register  (65  FR  54892) 
The  original  c:omment  period  closed  on 
October  11,  2000.  The  comment  period 
for  this  proposed  rule  was  re-opened 
arid  closed  on  November  20,  2000. 

Approximately  2.175.000  hectares 
(5,373,650  acres)  of  land  fall  within  the 
boundaries  of  the  proposed  critical 
habitat  designation.  Specifically,  the 
aquatic  and  upland  areas  where  suitable 
breeding  and  nonbreeding  habitat  is 
interspersed  throughout  the  landscape, 
and  is  interconnected  by  unfragmented 
dispersal  habitat,  are  the  areas  proposed 
as  critical  habitat  Proposed  critical 
habitat  is  located  in  Alameda.  Butte. 
Calaveras,  Contra  Costa,  El  Dorado. 
Fresno,  Kern,  Los  Angeles,  Marin. 
Mariposa,  Merced.  Monterey.  Napa. 
Plumas,  Riverside.  San  Benito,  San 
Diego,  San  (oaquin.  San  Luis  Obispo. 
San  Mateo,  Santa  Barbara.  Santa  C^lara, 
Santa  Cruz,  Sierra,  Solano,  Sonoma, 
Stanislaus.  Tehama,  Tuolumne. 
Ventura,  and  Yuba  counties,  (ialifoniia 

Critical  habitat  receives  protec:tion 
from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act)  (16  U.S.C.  1531  et  seq.) 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  4(b)(2)  of  the  Act 
requires  that  the  Secretar\'  shall 
designate  or  revise  critical  habitat  based 
upon  the  best  scientific  and  commercial 
data  available,  and  after  taking  into 
consideration  the  economic  impact  of 
specifying  any  particular  area  as  critical 
habitat.  Based  upon  the  previousK 
published  proposal  to  designate  critical 


habitat  for  the  California  red-legged  frog, 
and  ciimments  received  during  the 
previous  commert  periods,  we  have 
prepared  a  draft  economic  analysis  of 
the  proposed  critical  habitat 
designation.  The  draft  economic 
analysis  is  available  at  the  above 
Internet  and  mailing  address  (see 
ADDRESSES  section). 

Public  Comments  Solicited 

We  will  at:cept  written  comments 
during  this  re-opened  comment  period, 
and  comments  should  be  submitted  to 
the  Sacramento  Fish  and  Wildlife  Office 
in  the  ADDRESSES  section. 

If  you  submit  comments  by  e-mail, 
please  submit  them  as  an  ASCII  file  and 
avoui  the  use  of  special  characters  and 
any  form  of  encryption.  Please  also 
include  ■Attn:  \RIS'  number]"  and  your 
name  and  return  address  in  your  e-mail 
message  If  you  do  not  receive  a 
( Diifirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
Sacramento  Fish  and  Wildlife  Office  at 
telephone  number  919/414-6600. 

Public  Information  Meetings 

Twi)  public  information  meetings 
have  been  scheduled.  The  first  meeting 
will  be  held  on  January  3.  2001,  from 
1:00  p  m  to  4:00  p  m.  at  the  San  Luis 
Obispo  Eml)assy  Suites,  333  Madonna 
Road,  San  Luis  Obispo,  California.  The 
second  meeting  will  be  held  on  January 
5,  2001.  from  1 OO  p.m.  to  4:00  p.m.  at 
the  Best  Western  Monarch  Hotel,  6680 
Regional  Street,  Dublin,  California. 

Author(s) 

The  primary  authors  of  this  notice  is 
Stephanie  Brady  (see  ADDRESSES 
section),  and  Barbara  Behan,  U.S.  Fish 
and  Wildlife  Service.  Regional  Office. 
91 1  N  E.  11th  Avenue,  Portland,  Oregon 
47232. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
I'.S.C.  1531  rt  seq). 

D.ilfd    [).'(  .■inbtT  It.  21100 
Rowan  VV.  (iould, 

Ai  tiiiii  lifiiiiiinil  Dir>'(  tor.  liegion  1.  Fish  and 
Wildlitt'  SifrMcf. 

IFK  D()(    00-;i2:i72  Filed  12-20-00;  8:45  am! 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[I.D.  1102000] 

Atlantic  Highly  Migratory  Species 
Fisheries;  Atlantic  Bluefln  Tuna 
Incidental  Catch 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  NMFS  published,  on 
November  17,  2000.  an  Advance  Notice 
of  Public  Rulemaking  (ANPR)  and 
request  for  comments.  NMFS  intends  to 
undertake  rulemaking  to  reduce  the 
level  of  Atlantic  bluefin  tuna  (BFT)  that 
is  discarded  dead  by  vessels  in  the 
pelagic  longline  fishery  and  requested 
comments  on  potential  changes  to  the 
AtlcUitic  tuna  regulations  that  could 
reduce  the  level  of  dead  discards  of  BFT 
including  the  adjustment  of  target  catch 
requirements  for  landing  incidental 
catch.  The  level  of  allowed  discards 
needs  to  be  reduced  in  order  to  decrease 
the  waste  of  valuable  bycatch.  The 
comment  period  on  the  ANPR  closed  on 
December  14,  2000.  NMFS  is  reopening 
the  comment  period  to  provide 
additional  opportunity  for  comment. 
DATES:  Written  comments  on  the  ANPR 
must  be  received  on  or  before  January 
16, 2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Christopher  Rogers, 
Acting  Chief,  Highly  Migratory  Species 
Management  Division  (F/SFl),  National 
Marine  Fisheries  Service.  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale  or  Pat  Scida.  978-281-9260. 
SUPPLEMENTARY  INFORMATION:  A 

complete  description  of  the  measures 
and  the  purpose  and  need  for  the 
proposed  action  is  contained  in  the 
ANPR.  published  November  17,  2000 
(65  FR  69492)  and  is  not  repeated  here. 
Copies  of  the  ANPR  may  be  obtained  by 
calling  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

NMFS  requests  comments  on  possible 
changes  to  the  BFT  landings  allowances 
as  outlined  above  or  on  alternative 
means  of  reducing  dead  discards  of  BFT 
in  the  pelagic  longline  fisheries. 
Comments  received  by  the  due  date  will 
be  considered  in  drafting  any  proposed 
changes  to  the  Atlantic  tuna  regulations. 


Authority:  16  U.S.C.  971  et  seq.,  and  16 
U.S.C.  1801  etseq. 

Dated:  December  15.  2000. 
William  T.  Hogarth, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[PR  Doc.  00-32435  Filed  12-15-00;  4:55  pm] 
BILLING  CODE:  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
[I.D.  120600B] 
RIN  0648-AO64 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Coastal  Pelagic 
Species  Fishery;  Amendment  9 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
Pacific  Fishery  Management  Council 
(Council)  has  submitted  Amendment  9 
to  the  Coastal  Pelagic  Species  Fishery 
Management  Plan  (FMP)  for  Secretarial 
review.  The  amendment  was  prepared 
to  document  bycatch  in  the  coastal 
pelagic  species  fishery  (CPS),  ensure 
that  a  standardized  reporting 
methodology  to  assess  the  amount  and 
type  of  bycatch  exists,  and  propose  any 
necessary  conservation  and 
management  measures  to  minimize 
bycatch.  Amendment  9  also  ensures  that 
Indian  fishing  rights  will  be  met 
according  to  treaties  between  the  U.S. 
and  specific  tribes. 


DATES:  Comments  on  Amendment  9 
must  be  received  on  or  before  February 
20, 2001. 

ADDRESSES:  Comments  on  Amendment 
9  should -be  sent  to  Dr.  Rebecca  Lent, 
Administrator,  Southwest  Region, 
NMFS,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach.  CA  90802. 
Copies  of  Amendment  9,  which 
includes  an  Environmental  Assessment/ 
Regulatory  Impact  Review,  are  available 
from  Donald  O.  Mclssac,  Executive 
Director,  Pacific  Fishery  Management 
Council.  2130  SW  Fi^  Avenue.  Suite 
224,  Portland,  OR,  97201. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Morgan,  Sustainable  Fisheries 
Division,  NMFS,  at  562-980-4036  or 
Daniel  Waldeck,  Pacific  Fisher>' 
Management  Council,  at  503-326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  each 
regional  fishery  management  council  to 
submit  any  new  FMP  or  FMP 
amendment  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS,  upon  receiving 
an  FMP  or  FMP  amendment, 
immediately  publish  a  notification  in 
the  Federal  Register  that  the  FMP  or 
amendment  is  available  for  public 
review  and  comment.  At  the  end  of  the 
comment  period.  NMFS  considers  the 
public  comments  received  during  the 
comment  period  and  determines 
whether  to  approve,  disapprove,  or 
partially  approve  the  FMP  or  FMP 
amendment. 

The  1996  Sustainable  Fisheries  Act 
requires  FMPs  prepared  by  any  council, 
or  the  Secretary  of  Commerce,  with 
respect  to  any  fishery  to  establish  a 
standardized  reporting  methodologv-  to 
assess  the  amount  and  type  of  bycatch 


occurring  in  the  fishery,  and  include 
conservation  and  management 
measures,  that  to  the  extent  practicable 
and  in  the  following  priority  minimize 
bycatch;  and  minimize  the  mortality  of 
bycatch  that  cannot  be  avoided.  The 
Council  sought  to  address  the 
Magnuson-Steven  Act  bycatch 
requirement  in  Amendment  8.  However, 
NMFS  disapproved  the  bycatch 
provisions  in  Amendment  8.  Therefore. 
Amendment  9  was  prepared  by  the 
Council  to  document  bycatch  in  the  CPS 
fishery',  ensure  that  a  standardized 
reporting  methodology  to  assess  the 
amount  and  type  of  bycatch  exists,  and 
propose  any  necessary  conservation  and 
management  measures  to  minimize 
bycatch. 

Amendment  9  would  also  establish  a 
framework  process  similar  to  that  used 
in  the  Pacific  coast  groundfish  fishery-  to 
allocate  CPS  to  Indian  tribes  according 
to  the  requirements  of  U.S.  treaties 
should  such  allocations  become 
necessarv'. 

Public  comments  on  Amendment  9 
must  be  received  by  February  20.  2001. 
to  be  considered  by  NMFS  in  the 
decision  whether  to  approve, 
disapprove,  or  partially  approve 
Amendment  9.  A  proposed  rule  to 
implement  Amendment  9  has  been 
submitted  for  Secretarial  review  and 
approval.  NMFS  expects  to  publish  and 
request  public  comment  on  the 
proposed  regulation  to  implement 
Amendment  9  in  the  near  future. 

Authority:  Ifi  CSC.  1801  f(  seq. 
Dated:  December  15.  2000. 
Clarence  Pautzlce. 

Director.  Office  of  Sustainable  Fisheries. 
\ationnl  Marine  Fisheries  Ser\'ice 
|FR  Doc.  00-32472  Filed  12-20-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mies  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations 
commitlee  meetings  agency  decisions  and 
rulings  delegations  of  authonty   filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Agreement  Between  the  Advisory 
Council  on  Historic  Preservation  and 
the  Narragansett  Indian  Tribe  for  the 
Assumption  by  the  Narragansett  Tribe 
of  Certain  Responsibilities  Pursuant  to 
the  National  Historic  Preservation  Act 

agency:  .Advisory  Council  on  Historic 

Preservation. 

ACDON:  Notice  of  execution  of 

agreement  with  the  Narragansett  Indian 

Tribe. 

Authority:  IB  L'S.C.  470a(d)(5) 

SUMMARY:  The  Advisory  Council  on 
Historic  Preservation  is  publishing  the 
agreement  executed  with  the 
Narragansett  Indian  Tribe  through 
which  the  Tribe  assumes  certain 
responsibiUties  pursuant  to  the  National 
Historic  Preservation  Act.  including  the 
review  of  federal  undertakings  uniier 
their  own.  tribal  historic  preservation 
regulations  instead  of  under  the 
regulations  promulgated  by  the 
Advisory  Council 

DATES:  The  agreement  became  effective 
on  November  27.  2000 
FOR  FURTHER  INFORMATION  CONTACT:  If 
vou  have  questions  about  the  agreement, 
please  contact  Valerie  Hauser.  Native 
American  Program  Coordinator. 
Advisor,'  Council  on  Historic 
Preservation.  1100  Pennsylvania 
Avenue.  NW..  Suite  809.  Washington. 
DC  20004.  (202)  606-8505.  The 
agreement  and  tribal  procedures  will  be 
posted  on  our  web  site  at  http:// 
^\^\\^^^  achp^ov 

SUPPLEMENTARY  INFORMATION:  Section 

101(d)(5)  of  the  National  Historic 
Preservation  Act  of  1966.  as  amended, 
provides  that  the  Advisory  Council 

rnav  enter  into  an  agreement  with  an  Indian 
tribe  to  pennit  undertakings  on  tribal  land  to 
be  reviewed  under  tribal  historic 
preservation  regulations  in  place  of  review 
under  regulations  promulgated  by  the 


Council  to  govern  compliance  with  section 
106.  if  the  Council,  after  consultation  with 
the  tribe  and  appioprinle  .Slate  Historic 
Prt'servalinii  Officers,  determines  that  the 
tribal  preservation  regulations  will  afford 
historic  properties  consideration  equivalent 
lo  those  afforded  by  the  Council's 
regulations. 

16  use.  47na(d)(5^.  Section  106 
requires  Federal  agencies  to  take  into 
account  the  effect  of  their  undertakings 
on  properties  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places  and  to  afford  the  Council 
a  reasonable  opportunity  to  comment  on 
such  undertakings. 

in  accordance  with  the  provisions  of 
section  l()l(dK5).  the  Advisory  Council 
and  the  Narragansett  Indian  Tribe 
entered  into  the  agreement  titled 
"Agreement  between  the  Advisor>' 
Council  on  Historic  Preservation  and 
the  Narragan.sett  Indian  Tribe  Pursuant 
to  section  101(d)(5)  of  the  National 
Historic  Preservation  Act" 
(".Agreement").  Through  it.  the 
Narragansett  Indian  Tribe  takes  charge 
of  the  section  106  historic  preser\ation 
review  of  federal  undertakings  that 
affect  historic  properties  located  on 
their  tribal  land,  and  subjects  such 
review  to  the  provisions  of  the 
Narragansett  Indian  Tribe's  Procedures 
and  Rules  for  the  Registration  and 
Protection  of  Tribal  Properties.  lanuary 
7.  1999  ("tribal  regulations"). 

After  negotiating  and  developing  a 
draft  agreement,  on  Januarys  27.  1999  the 
.Advisorv  Council  published  in  the 
Federal  Register  a  notice  of  intent  to 
exec  ute  the  Agreement  with  the 
Narragansett  Indian  Tribe  for  the  Tribe 
to  assume  certain  responsibilities 
pursuant  to  the  National  Historic 
Preser\ation  Act  (64  FR  4067).  The 
notice  invited  public  comment  on  the 
agreement  and  tribal  historic 
preservation  regulations  by  February  26. 
1999.  The  Council  also  directly  mailed 
a  copv  of  the  notice,  along  with  the 
agreement  and  tribal  regulations,  to  all 
Federal  Preservation  Officers  and  the 
State  Historic  Preservation  Officers  of 
Rhode  Island.  Connecticut  and 
Massachusetts.  The  Council  received 
approximatelv  12  comments  on  the 
proposed  agret^iiient  and  tribal 
regulations. 

Generally,  commenters  supported  the 
overall  objective  of  the  agreement  for 
the  Tribe's  assumption  of  section  106 
review  responsibilities  on  their  tribal 
lands.  However,  strong  objections  were 


raised  regarding  a  provision  for  the 
application,  by  mutual  consent  of  the 
Tribe,  the  State  Historic  Preservation 
Officer  and  the  Federal  agency,  of  the 
agreement  and  tribal  historic 
preservation  regulations  to  Federal 
undertakings  off  tribal  lands  but  within 
the  Tribe's  ancestral  homelands.  It  was 
argued  that  the  statute  limited  the 
substitution  to  tribal  lands.  Other 
comments  also  expressed  concerns 
regarding  overlapping  ancestral  lands  of 
different  tribes. 

Additionally,  concerns  were  raised 
regarding  the  absence  of  a  role  for  the 
Keeper  of  the  National  Register  when 
there  is  a  dispute  about  a  property's 
eligibilitv  for  listing  in  the  National 
Register  of  Historic  Places.  Finally, 
concerns  were  raised  over  the  use  and 
definition  of  the  term  "tribal  lands.  " 

In  response  to  these  concerns,  the 
Council  and  the  Narragansett  Indian 
Tribe  revised  the  agreement  and  deleted 
the  provision  for  substitution  of  the 
tribal  historic  preservation  regulations 
for  the  Council's  regulations  off  tribal 
lands.  A  role  for  the  Keeper  of  the 
National  Register  was  added  to  the 
agreement  when  there  is  a  dispute 
regarding  eligibility  of  a  property  for 
listing  in  the  National  Register  of 
Historic  Places. 

However,  the  term  "tribal  lands"  and 
its  statutory  definition  were  retained  in 
the  agreement.  The  National  Historic 
Preservation  Act  authorizes  the  Council 
to  enter  into  such  agreements  for 
substitution  of  the  Council's  regulations 
on  tribal  lands.  Tribal  lands  are  defined 
in  the  National  Historic  Preservation 
Act  as  "all  lands  within  the  exterior 
boundaries  of  any  Indian  reservation 
and  all  dependent  Indian 
communities."  16  U.S.C.  470w(14).  The 
Council  is  bound  by  statute  to  apply  this 
term  and  its  definition.  Further 
clarification  of  the  boundaries  of  an 
Indian  reservation  or  of  the  meaning  of 
"tribal  lands  "  may  be  sought  from  the 
Department  of  Interior,  Bureau  of  Indian 
Affairs. 

The  Advisory  Council  and 
Narragansett  Indian  Tribe  also  added 
clarifications  to  the  Agreement 
including  statements  that  (1)  this  is  an 
agreement  between  two  sovereign 
governments;  (2)  the  reservation  has 
been  surveyed  for  historic  properties;  (3) 
the  provisions  of  Section  101(d)(2)  of 
the  National  Historic  Preservation  Act 
apply;  (4)  the  Tribe  agrees  to  provide 


equivalent  consideration  to  historic 
properties  that  are  not  of  importance  in 
Tribal  history:  and,  (5)  that  Federal 
agencies  have  an  affirmative 
responsibility  to  involve  other 
consulting  parties  in  the  review  process. 
The  agreement  also  clarifies  that  a 
consulting  party  that  raises  an  objection 
has  the  option  of  pursuing  tribal 
administrative  and  judicial  remedies, 
but  that  Federal  agencies  must  also  seek 
the  Advisory  Council's  comments  when 
there  is  a  failure  to  agree. 

At  its  business  meeting  on  November 
17,  2000,  the  Advisory  Council 
approved  the  Agreement  by  a 
unanimous  vote  of  18  to  0,  with  two 
abstentions.  The  Agreement  was 
thereafter  signed  by  the  Tribal  Historic 
Preservation  Officer  of  the  Nairagansett 
Indian  Tribe  on  November  24,  2000,  and 
by  the  Executive  Director  of  the 
Advisory  Council  on  November  27, 
2000. 

The  Advisory  Council  has  sent  copies 
of  the  Agreement  and  tribal  regulations 
to  all  Federal  Preservation  Officers,  and 
the  Rhode  Island  State  Historic 
Preservation  Officer. 

The  Agreement  is  reproduced  below. 
You  may  obtain  copies  of  the  tribal 
regulations  by  contacting  Valerie 
Hauser,  Native  American  Program 
Coordinator,  Advisory  Coimcil  on 
Historic  Preservation,  1100 
Pennsvlvania  Avenue,  Suite  809, 
Washington,  DC  20004.  (202)  606-8503. 

Agreement  Between  the  Advisory 
Council  on  Historic  Preservation  and 
the  Narragansett  Indian  Tribe  Pursuant 
to  Section  101(d)(5)  of  the  National 
Historic  Preservation  Act  (16  U.S.C. 
470) 

Whereas,  the  Narragansett  Indian 
Tribe  is  a  sovereign  nation  recognized 
and  acknowledged  under  treaties  and 
laws  of  the  United  States;  and. 

Whereas,  this  agreement  is  executed 
between  two  sovereign  governments,  the 
government  of  the  Narragansett  Indian 
Tribe,  acting  by  and  through  the 
Narragansett  Indian  Tribal  Historic 
Preservation  Office,  and  the  United 
States,  acting  by  and  through  the 
Advisory  Coimcil  on  Historic 
Preservation;  and, 

Whereas,  the  Narragansett  Indian 
Tribe  is  uniquely  suited  to  insiu«  the 
integrity  of  historic  properties  on  their 
tribal  lands;  and. 

Whereas,  enhancing  the  role  of  Indian 
Tribes  in  the  national  historic 
preservation  partnership  will  result  in  a 
stronger  and  better  national  effort  to 
identify  and  protect  historic  and 
cultural  resources  for  future  generations; 
and. 


Whereas,  Section  101(d)(5)  of  the 
NHPA  provides  that  the  Advisor^' 
Council  on  Historic  Preser\'ation 
(hereinafter  the  Council  or  Council)  may 
enter  into  agreement  with  an  Indian 
Tribe  to  permit  undertakings  on  tribal 
lands  to  be  reviewed  under  tribal 
historic  preservation  regulations  in 
place  of  review  under  regulations 
promulgated  by  the  Council,  'Protection 
of  Historic  Properties"  (36  CFR  Part 
800);  and. 

Whereas,  for  the  purposes  of  this 
Assumption  of  Responsibilities 
Agreement  (hereinafter  Agreement). 
tribal  lands,  as  defined  bv  section 
301(14)  of  the  NHPA,  means  all  lands 
within  the  exterior  boundaries  of  the 
Narragansett  Indian  Reservation  and  all 
dependent  Indian  communities;  and. 

Whereas,  the  Narragansett  Indian 
Tribe  has  assumed  those  functions  of 
the  State  Historic  Presen'ation  Officer 
(hereinafter  SHPO)  with  respect  to  its 
tribal  lands  under  section  101(d)(2)  of 
the  NHPA;  and, 

Whereas,  in  accordance  with  section 
101(d)(2)(B)  of  the  NHPA.  the 
Narragansett  Indian  Tribe  has 
designated  a  tribal  preservation  official 
to  serve  as  Tribal  Historic  Preservation 
Officer  (hereinafter  THPO)  and  to 
administer  the  tribal  historic 
preservation  program;  and. 

Whereas,  in  accordance  with  section 
101(d)(2)(C)  of  the  NHPA,  the  Tribe  has 
provided  to  the  Secretary  of  the  Interior 
the  Narragansett  Indian  Tribe's  plan  that 
describes  how  the  tribal  preservation 
official's  function  will  be  carried  out: 
and. 

Whereas,  Narragansett  tribal  lands 
have  been  surveyed  and  historic 
properties  have  been  identified  and 
evaluated  pursuant  to  the  Tribal  and 
National  Registers;  and. 

Whereas,  the  Council  has  the  unique 
responsibility  under  section  101(d)(5)  of 
the  NHPA  to  review  proposed  substitute 
regulations  and  to  ensure  that  they 
afford  historic  properties  equivalent 
consideration  to  that  provided  under  the 
Council's  regulations;  and. 

Whereas,  the  Council  has  consulted 
with  the  Rhode  Island  SHPO  in  the 
development  of  this  agreement  as 
required  by  section  101(d)(5)  of  the 
NHPA;  and. 

Whereas,  the  Council  has  determined 
that  the  Narragansett  Indian  Tribe's 
Procedures  and  Rules  for  the 
Registration  and  Protection  of  Tribal 
Properties,  January  7,  1999  (hereinafter 
Tribal  Historic  Preservation 
Regulations),  along  with  the 
Stipulations  of  this  Agreement,  will 
afford  historic  properties  consideration 
equivalent  to  those  afforded  by  the 
Council's  regulations;  and 


Whereas,  the  Council  urges  the 
Narragansett  THPO.  the  applicable 
SHPOs  and  Federal  agencies  to  work  in 
partnership  to  identify  and  protect 
historic  properties  of  significance  to  the 
Narragansett  Indian  Tribes  that  are  not 
located  on  tribal  lands,  and  that  thev  do 
so  in  a  manner  respectful  of 
Narragansett  traditional  cultural 
practices  and  their  special  knowledge  of 
their  history;  now.  therefore. 

The  Advisor}-  Council  on  Historic 
Presen'ation  and  the  Narragansett 
Indian  Tribe  Do  Hereby  Agree  as 
Follows: 

1.  The  Narragansett  Indian  Tribe 
assumes  responsibiUtv  pursuant  to 
section  101(d)(5)  of  the  NHPA  for 
reviewing  undertakings  on  Narragansett 
tribal  lands,  as  defined  bv  section 
301(14)  of  the  NHPA.  under  its  Tribal 
Historic  Preservation  Regulations  in 
place  of  review  under  regulations 
promulgated  by  the  Council  to  govern 
compliance  with  section  106  of  the 
NHPA  (36  CFR  Part  800). 

2.  The  provisions  of  section 
101(d)(2)(D)(iii)  of  the  NHPA  apply. 

3.  Nothing  in  this  agreement  is  meant 
to  abridge  the  rights  and  authority 
afforded  the  Narragansett  Indian  Tribe 
under  other  authorities. 

4.  If  after  exhausting  the  Tribal 
Historic  Preservation  Regulations,  there 
remains  a  dispute  among  consulting 
parties  as  to  the  National  Register 
eligibility  of  a  historic  propertv.  the 
Federal  agency  shall  seek  a 
determination  of  eligibility  from  the 
Keeper  of  the  National  Register. 

5.  The  Narragansett  Indian  Tribe 
agrees  to  afford  equivalent  review  and 
consideration  to  historic  properties  on 
tribal  lands  that  are  eligible  for  the 
National  Historic  Register  whether  they 
are  or  are  not  of  significance  to  the 
Tribe.  The  Narragansett  Indian  Tribe 
may  turn  to  other  parties,  including  the 
relevant  SHPO  to  assist  in  reviewing 
and  protecting  properties  of  no 
significance  to  the  Tribe. 

6.  In  carrying  out  the  requirements  of 
the  Tribal  Historic  Preser\'ation 
Regulations.  Federal  Agencies  shall 
involve  consulting  parties,  as  defined  in 
36  CFR  Part  800.  in  findings  and 
determinations  and.  where  appropriate, 
provide  notification  to  the  public. 

7.  In  the  event  that  questions  are 
raised  by  a  consulting  party  regarding 
the  interpretation  of  the  Tribal  Historic 
Preservation  Regulations,  the  consulting 
party  raising  the  objection  shall  exhaust 
all  tribal  administrative  and  judicial 
remedies.  If  after  pursuing  a  resolution 
through  tribal  administrative  and 
judicial  procedures  the  matter  cannot  be 
resolved,  the  matter  may  be  brought  for 
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de  novo  review  before  the  Federal 
district  court. 

8.  In  the  event  that  consultation 
between  the  Federal  agency  and  the 
THPO  ends  in  a  failure  to  n^ice.  the 
F€>deral  agency  shall,  in  addition  tu 
meeting  anv  other  the  obligations 
arising  from  its  government-to- 
government  relationship  with  the  Tribe, 
seek,  the  comments  of  the  Council 
pursuant  to  section  800.7  of  the 
Council's  regulations. 

9.  The  \'arragan.sett  Indian  Tribe, 
acting  by  and  through  the  THPO,  may 
terminate  this  Agreement  for  any  reason 
bv  providing  the  Council  sixty  days 
written  notice  of  such  termination  The 
Council  may  terminate  this  Agreement 
upon  determining  that  the  Narragansett 
Indian  Tribe  has  not  carried  out  its 
responsibilities  in  accordance  with  the 
Agreement,  the  NHPA.  or  any  other 
applicable  federal  statute  or  regulation. 
Upon  termination.  Federal  agencies 
shall  again  follow  the  Council's 
regulations  governing  compliance  with 
section  lOti  of  the  NHPA,  as  codified  at 
36  CFR  Part  800,  for  undertakings 
carried  out  on  the  tribal  lands  of  the 
Narragansett  Indian  Tribe. 

10.  This  Agreement  may  be  amended 
bv  the  mutual  consent  of  the 
Narragansett  Indian  Tribe,  acting  by  and 
through  the  THPO.  and  the  Council. 

1 1 .  This  Agreement  shall  become 
effective  upon  signature  by  the 
Executive  Director  of  the  Council  or  his 
designee,  whose  signature  shall  not 
occur  until  after  the  THPO  of  the 
Narragansett  Indian  Tribe  has  signed  the 
Agreement.  (Signature  lines  and  dates  of 
the  Agreement  are  omitted.) 

DatPii:  Dei  ember  18.  20U0. 
John  .M.  Fowler, 
Exfcutive  Director. 

;FR  Do.    00-^2577  Filed  12-20-00.  H:45  am| 
BILUNG  CODE  4310-10-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Gold/Boulder/Sullivan;  Kootenai 
National  Forest,  Lincoln  County, 
Montana 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA— Forest  Service 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  Gold/Boulder/ 
Sullivan  Project  to  disclose  the  effects  of 
vegetative  management  using  timber 
harvest  and  prescribed  fire,  and  road 
management  including  road 
reconstruction,  temporar\'  construction, 


and  decommissioning.  The  Gold/ 
Bnulder/Sullivan  Decision  Area 
encompasses  the  Gold  Creek.  Boulder 
Creek,  and  Sullivan  Creek  drainages, 
approximately  12  miles  southwest  of 
Eureka.  Montana. 

Wildfire  suppression  policies  over  the 
past  HO  vears  have  resulted  in  vegetative 
conditions  in  low  elevation  stands 
which  include  higher-than-normal  tree 
densities  and  fuels  levels.  These 
increase  the  risk  of  insect  and  disease 
infestations  and  stand  replacement 
wildfire.  Three  wildfires  occurred  in  the 
Decision  Area  during  August  2000. 
resulting  in  significant  tree  mortality 
and  contributing  to  increased  fuel  loads. 

The  proposed  activities  are 
t:onsidered  together  because  they 
represent  either  connected  or 
cumulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.23).  The  purpose  and  need  for 
action  is  to  achieve  desirable  and 
sustainable  conditions  in  forest  stands, 
reduce  fuels,  improve  big  game  winter 
range  conditions,  contribute  to  natural 
recoverv'  processes  to  reduce  impacts  to 
soil  and  water  resources,  maintain  and 
enhance  scenic  quality,  and  provide 
goods  and  services. 

The  EIS  will  tier  to  the  Kootenai 
National  Forest  Land  and  Resource 
Management  Plan,  as  amended,  and  the 
Final  Envinjnmental  Impact  Statement 
and  Record  of  Decision  of  September 
1987.  which  provides  overall  guidance 
for  forest  management  of  the  area. 
DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  [anuary  22.  2001. 
ADDRESSES:  The  Responsible  Official  is 
Bob  tlastenada.  the  Kootenai  National 
Forest  Supervisor.  1101  U.S.  Highway  2 
West.  Libby.  MT  59923.  Written 
comments  and  suggestions  concerning 
the  scope  of  the  analysis  should  be  sent 
to  Glen  M.  McNitt.  District  Ranger, 
Rexford  Ranger  District.  1299  U.S. 
Highway  93  N,  Eureka,  MT  59917. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ron  Komac.  Acting  NEPA 
Coordinator.  Rexford  Ranger  District. 
Phone:  (406)  296-2536. 
SUPPLEMENTARY  INFORMATION:  The 
Decision  Area  contains  approximately 
40.100  acres,  and  has  a  favorable 
climate  and  good  site  conditions  for 
forest  vegetation.  Proposed  activities 
within  the  Decision  Area  include 
portions  of  the  following  areas:  T34- 
36N:  R28-30VV 

Average  annual  precipitation  ranges 
from  14  to  100  inches.  At  higher 
elevations,  most  precipitation  falls  as 
snow.  The  Decision  Area  contains  a 
combination  of  open-grown  ponderosa 
pine  and  Douglas-fir  in  the  lower 


elevations,  adjacent  to  Lake  Koocanusa. 
Upland  areas  contain  multistoried 
western  larch/Douglas-fir  intermixed 
with  lodgepole  pine,  as  well  as  uniform 
lodgepole  pine  stands. 

Wildfire  historically  played  a  role  in 
interrupting  forest  succession  and 
creating  much  of  the  vegetative  diversity 
that  is  apparent  on  the  landscape  today. 
Since  the  early  1900's,  a  policy  of 
wildfire  suppression  has  been  in  place 
on  National  Forest  lands,  interrupting 
the  natural  vegetation  cycle.  Stands  of 
tress  in  the  lower  elevations  of  the 
Decision  Area  have  a  higher  stocking 
level  than  occurred  naturally,  and  are 
dominated  by  Douglas-fir,  which  is 
susceptible  to  bark  beetles  and  root 
disease  when  stressed.  Lodgepole  pine 
stands  in  the  upper  elevations  have 
experienced  a  high  level  of  mortality 
due  to  mountain  pine  beetles,  and  are 
not  contributing  toward  a  desired 
condition  of  forest  health. 

A  portion  of  the  Decision  Area  is 
highly  visible  from  the  Tobacco  Valley 
as  well  as  the  Scenic  Byways  (State 
Highway  37  and  Forest  Development 
Road  #228).  A  portion  of  the  Mount 
HeruA'  Inventoried  Roadless  Area  is 
included  within  the  Decision  Area. 
There  are  no  treatments  proposed  for 
this  area. 

The  Kootenai  National  Forest  Land 
and  Resource  Management  Plan 
provides  overall  management  objectives 
in  individually  delineated  management 
areas  (MAs).  Most  of  the  proposed 
timber  harvest  activities  encompass  five 
MAs:  11,  12.  15.  16,  and  17.  Briefly 
described,  MA  11  is  managed  to 
maintain  or  enhance  the  winter  range 
habitat  effectiveness  for  big  game 
species  and  produce  a  programmed 
yield  of  timber.  MA  12  is  managed  to 
maintain  or  enhance  the  summer  range 
habitat  effectiveness  for  big  game 
species  and  produce  a  programmed 
yield  of  timber.  MA  15  focuses  upon 
timber  production  using  various 
silvicultural  practices  while  providing 
for  other  resource  values,  MA  16  is 
managed  to  produce  timber  while 
providing  for  a  pleasing  view.  MA  17  is 
managed  to  maintain  or  enhance  a 
natural  appearing  landscape  and 
produce  a  progranuned  yield  of  timber. 
Minor  amounts  of  timber  harvest  and/or 
other  proposed  activities  such  as 
prescribed  burning  are  found  in  other 
MAs  including  2  (semi-primitive  non- 
motorized  recreation);  5  (viewing  areas); 
10  (big  game  winter  range);  13  (old 
growth),  and  21  (research  natvu-al  area). 
Purpose  and  Need:  The  purpose  and 
need  for  the  project  is  to:  (1)  Achieve 
desirable  and  sustainable  conditions  in 
forest  stands  by  reducing  stand 
densities,  maintaining  and  enhancing 


desirable  species  composition, 
structure,  and  size,  and  reducing  the 
risk  of  insect  and  disease  epidemics;  (2) 
reduce  natural  fuel  accumulations  in 
lower-to-mid  elevation  stands,  and 
expected  fuel  loads  in  stands  impacted 
by  the  wildfires  of  2000,  to  contribute  to 
increased  firefighter  safety  and  help 
protect  forest  users  and  forest  resources; 
(3)  improve  big  game  winter  range 
conditions  by  rejuvenating  forage 
species;  (4)  contribute  to  natural 
recovery  processes  in  order  to  reduce 
impacts  to  soil  and  water  resources;  (5) 
maintain  and  eidiance  visual  quality  by 
reducing  line  and  fom^and  emulating 
naturally  appearing  patterns  on  the 
landscape;  and  (6)  respond  to  the  social 
and  economic  desires  of  the 
surrounding  communities  by  providing 
a  range  of  products  while  maintaining  a 
resilient,  sustainable  forest  environment 
over  time. 

Proposed  Activities:  The  Forest 
Service  proposes  to  harvest 
approximately  70,700  CCF  (hundred 
cubic  feet),  equivalent  to  approximately 
28.9  MMBF  (million  board  feet)  of 
timber  through  the  application  of  a 
variety  of  harvest  methods  on 
approximately  4,465  acres  of  forestland. 
Silvicultural  systems  include 
regeneration  harvest  (approximately 
2,000  acres),  improvement  harvest 
(approximately  1,760  acres),  salvage 
harvest  (approximately  215  acres), 
removal  of  small  diameter  material 
(approximately  160  acres),  and  roadside 
salvage  (approximately  330  acres).  Some 
treatments  would  feather  or  thin  stands 
adjacent  to  existing  units  with  abrupt 
edges  to  improve  the  visual  setting  for 
outdoor  recreation  and  viewing. 

Removed  of  trees  would  be 
accomplished  by  a  variety  of  methods 
including  tractor,  helicopter,  and  line 
skidding  operations.  Approximately  1 
mile  of  temporary  roads  would  be 
needed  to  access  some  units  to  be 
harvested  with  ground-based  systems. 
These  roads  would  be  obliterated  after 
timber  sale  activities  are  accomplished. 

The  proposed  action  woidd  result  in 
approximately  seventeen  additional 
openings  over  40  acres,  ranging  from  46 
to  203  acres.  The  sizes  of  approximately 
nine  other  large  openings  would  be 
increased,  ranging  from  55  to  464  acres. 
A  60-day  public  review  period,  and 
approval  of  the  Regional  Forester  for 
exceeding  the  40  acre  limitation  for 
regeneration  harvest,  would  be  required 
prior  to  the  signing  of  the  Record  of 
Decision.  This  60-day  period  is  initiated 
with  this  Notice  of  Intent. 

The  proposal  also  includes 
approximately  4,465  acres  of  prescribed 
burning  in  association  with  commercial 
timber  harvest,  and  approximately  1,930 


acres  of  prescribed  burning  without 
commercial  timber  harvest.  Prescribed 
burning  without  timber  harvest  is 
proposed  within  MA  13  (designated  old 
growth). 

The  proposal  includes  reconstructing 
approximately  120  miles  of  road  in 
order  to  meet  Best  Management 
Practices  requirements,  and 
decommissioning  approximately  21 
miles  of  closed  roads  to  restore  natural 
drainage  patterns. 

Implementation  of  this  proposal 
would  require  opening  several  miles  of 
road  currently  restricted  to  public 
access.  It  is  expected  that  public  access 
would  be  allowed  on  a  portion  of  these 
roads  while  management  activities  are 
occurring.  Restrictions  for  motorized 
access  would  be  restored  following  the 
conclusion  of  the  management 
activities. 

The  proposed  action  includes 
precommercial  thinning  of  sapling-sized 
trees  on  approximately  600  acres  within 
managed  plantations  and  natural  stands 
that  have  regenerated  after  wildfire. 
Precommercial  thinning  would  not 
occur  in  lynx  habitat. 

Forest  Plan  Amendments:  The 
proposed  action  includes  several 
project-specific  Forest  Plan  amendments 
and  a  programmatic  Forest  Plan 
amendment  necessary  to  meet  the 
project's  objectives: 

A  project-specific  amendment  to 
allow  timber  harvest  in  MA  2.  A  Forest 
Plan  amendment  would  be  needed  to 
suspend  Timber  Standard  #2  for  this 
area.  The  standard  states  that  timber 
harvest  will  not  occur.  Timber  harvest 
would  be  used  to  reduce  the  visual 
effects  of  the  fire  by  blending  the 
affected  area  with  the  surrounding 
vegetation  to  achieve  a  more  naturally 
appearing  landscape. 

A  project-specific  amendment  to 
allow  harvest  adjacent  to  existing 
openings  in  up  to  6  big  game  movement 
corridors  in  MA  12.  A  Forest  Plan 
amendment  would  be  needed  to 
suspend  Wildlife  and  Fish  Standard  #7 
and  Timber  Standard  #2  for  this  area. 
These  standards  state  that  movement 
corridors  and  adjacent  hiding  cover  be 
retained.  In  this  situation,  high  levels  of 
mountain  pine  beetle  activity  have 
precluded  alternative  treatments.  These 
opening  sizes  more  closely  correlate  to 
natural  disturbance  patterns.  Snags  and 
down  woody  material  would  be  left  to 
provide  wildlife  habitat  and  maintain 
soil  productivity. 

A  project-specific  amendment  to 
allow  vegetation  management  in  MA  21. 
A  Forest  Plan  amendment  would  be 
needed  to  suspend  Timber  Standard  #2 
for  the  Big  Creek  area.  The  standard 
states  that  timber  harvest  will  not  occur. 


The  Cliff  Point  fire  burned  through  the 
area  in  August  2000.  Seme  light  salvage 
would  be  needed  for  fuel  reduction 
purposes.  Any  management  proposals 
would  be  conducted  with  the  full 
involvement  of  Forest  Ser\'ice  Research. 

A  programmatic  amendment  to  allow 
long-term  MA  12  open  road  density  to 
be  managed  at  1.1  miles/square  mile, 
which  exceeds  the  Facilities  standard  of 
0.75  miles/square  mile.  The  roads 
currently  open  access  high-use 
recreation  facilities  or  are  important 
access  routes  for  forest  users  and  have 
been  managed  as  open  roads  for  several 
decades.  There  is  a  social  need  to 
maintain  these  roads  as  open  to 
motorized  access. 

Range  of  Alternatives:  The  Forest 
Service  will  consider  a  range  of 
alternatives.  One  of  these  will  be  the 
"no  action  '  alternative,  in  which  none 
of  the  proposed  activities  will  be 
implemented.  Additional  alternatives 
will  be  considered  to  achieve  the 
project's  purpose  and  need  for  action, 
and  to  respond  to  specific  resource 
issues  and  public  concerns. 

Preliminary-  Issues:  Several  issues  of 
concern  have  been  identified.  These  are 
briefly  described  below: 

Transportation  Systems:  The 
Proposed  Action  includes 
approximately  21  miles  of  roads  to  be 
decommissioned.  A  portion  of  these 
roads  may  be  permanently  removed 
from  the  landscape,  which  may  affect 
the  public's  ability  to  use  traditional 
routes.  All  of  these  roads  are  currently 
restricted  to  motorized  access. 

Visual  Resources:  Implementation  of 
the  proposed  action  may  alter  the 
existing  scenic  resource  within  the 
Decision  Area.  Although  the  proposed 
action  is  designed  to  maintain  and 
enhance  the  visuals  of  past  harvest 
activities  and  recent  wildfires,  some 
members  of  the  public  may  feel  that  it 
will  have  additional  scenic  impacts. 

Wildlife:  The  proposed  action  could 
potentially  reduce  cavity  habitat  in 
snags  and  suitable  hiding  cover  foi 
wildlife  security. 

Management  activities  in  a  Research 
Natural  Area  (RNAj:  Typically,  timber 
harvest  is  not  permitted  within  a  RNA. 
In  this  particular  case,  salvage  is 
necessary  to  reduce  fuels  loads  to  aid  in 
moving  the  area  towards  open  grown 
stands  of  large  ponderosa  pine  and 
western  larch. 

Decisions  To  Re  Made:  The  Kooter  • 
Forest  Supervisor  will  decide  the 
following: 

•  Whether  or  not  to  harvest  timl  'T 
and,  if  so.  identih,-  the  selection  of.  and 
site-specific  location  of.  appropriate 
timber  management  practices 
(silvicultural  prescription,  logging 
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system,  fuels  treatment,  and 
reforestation),  and  road  construction 
necessarv'  to  provide  access  and  to 
achieve  other  resource  objectives,  and 
appropriate  mitigation  measures. 

•  \Vhether  or  not  soil  and  water 
resource  improvement  projects 
(including  road  reconstruction  and 
decommissioning)  should  be 
implemented  and.  if  so.  to  what  extent. 

•  Whether  or  not  wildlife 
enhancement  projects  (including 
prescribed  burning)  should  be 
implemented  and.  if  so.  to  what  extent. 

•  Whether  road  access  restrictions  or 
other  actions  are  necessary  to  meet  big 
game  wildlife  security  needs. 

•  Whether  or  not  programmatic  and 
project-specific  Forest  Plan  amendments 
are  necessarv  to  meet  the  specific 
purpose  and  need  of  this  project,  and 
whether  those  amendments  are 
significant  under  the  National  Forest 
Management  Act. 

•  What,  if  any.  specific-project 
monitoring  requirements  would  be 
needed  to  assure  mitigation  measures 
are  implemented  and  effective. 

Public  Involvement  and  Scoping:  In 
November  2000.  preliminar\'  efforts 
were  made  to  involve  the  public  in 
looking  at  management  opportunities 
within  the  Gold/Boulder/Sullivan 
Decision  ,\rea.  Comments  received  prior 
to  this  notice  will  be  included  in  the 
documentation  for  the  EIS.  The  public 
is  encouraged  to  take  part  in  the  process 
and  is  encouraged  to  visit  with  Forest 
.Service  officials  at  any  time  during  the 
analysis,  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State  and  local  agencies. 
Indian  tribes,  individuals,  and 
organizations  that  may  be  interested  in. 
or  affected  by.  the  proposed  action.  This 
input  will  be  used  in  preparation  of  tht; 
draft  and  final  EIS'.  The  scoping  process 
will  assist  in  identifying  potential 
issues,  identifying  major  issues  to  be 
analyzed  in  depth,  identifying 
alternatives  to  the  proposed  action,  anil 
identifving  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e..  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

Estimated  Dates  for  Filing:  While 
public  participation  in  this  analysis  is 
welcome  at  any  time,  comments 
received  within  30  days  of  the 
publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS.  It  is  expected  to  be  filed 
with  the  Environmental  Protection 
.\gency  (EPA)  and  to  be  available  for 
public  review  by  May  2001.  At  that  time 
EPA  will  publish  a  Notice  of 
Availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 


on  the  draff  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  Notice 
Availability  in  the  Federal  Register.  It  is 
verv  important  that  those  interested  in 
the  management  of  this  area  participate 
at  that  time. 

The  final  EIS  is  scheduled  to  be 
completed  bv  August  2001.  In  the  final 
EIS.  the  Forest  .Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  t<i  the  environmental 
consequences  discussed  in  the  draft  EIS. 
and  applicable  laws,  regulations,  and 
policies  considered  in  malting  a 
decision  regarding  the  proposal. 

Reviewer's  Obligations:  The  Forest 
.Service  believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningfiil  and  alerts  an 
agency  to  the  reviewt^r's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp  v.  \RDC.  43.5  U.S.  519.  553 
(1978).  Also,  environmental  objections 
that  could  !«•  raised  at  the  draft 
environmental  impact  statement  stage 
may  be  waived  or  dismissed  by  the 
courts.  Citv of  Angoon  v.  Model.  803. 
F2d  1016.  1022  (9th  Cir.  1986)  and 
U7scons;n  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  13.34.  1338  (E.D.  Wis.  1980). 
Because  of  these  i:ourt  rulings,  it  is  ver\' 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  30  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible,  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  disc:ussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1503.3)  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act. 

Responsible  Official:  As  the  Forest 
Supervisor  of  the  Kootenai  National 
Forest.  1101  U.S.  Highway  2  West. 
Libby.  MT  59923.  1  am  the  Responsible 
Official.  As  the  Responsible  Official.  I 
will  decide  if  the  proposed  project  will 
be  implemented.  I  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  I  have  delegated 
the  responsibilitv  for  preparing  the  draft 
and  final  EIS'  to  Glen  M.  McNitt. 
District  Ranger.  Rexford  Ranger  District. 


Dated:  December  8.  2000. 
Bob  Castaneda, 

Forfst  Supervisor.  Kootenai S'ationa! Fore.sf . 
|FR  Doc.  00-32437  Filed  12-20-00;  8;45  am] 

BILLING  CODE  3410-1 1-M 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

East  Kentuclcy  Power  Cooperative; 
Notice  of  Availability  of  an 
Environmental  Assessment 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  ofavailability  of  an 
envirormiental  assessment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  is 
issuing  an  Environmental  Assessment 
with  respect  to  the  potential 
environmental  impacts  related  to  the 
construction  and  operation  of  an  80 
megawatt  combustion  turbine  by  East 
Kentucky  Power  Cooperative.  RUS  may 
provide  financing  assistance  for  the 
project. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Quigel,  Environmental  Protection 
Specialist,  RUS.  Engineering  and 
Environmental  Staff,  Stop  1571,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-1571,  telephone: 
(202)  720-0468.  Bob's  e-mail  address  is 
bquigel@rus.usda.gov.  Information  is 
also  available  from  Jeff  Hohman. 
Manager  of  Natural  Resources.  East 
Kentucky  Power  Cooperative,  P.O.  Box 
707.  Winchester,  Kentucky  40392-0707, 
telephone  (800)  238-3443'. 
SUPPLEMENTARY  INFORMATION:  The 
project  consists  of  the  construction  and 
operation  of  80  megawatt,  simple  cycle, 
combustion  turbine  at  East  Kentucky 
Power  Cooperative's  J.K.  Smith 
Combustion  Turbine  Site.  The  J.K. 
Smith  Combustion  Turbine  Site  is 
located  in  Clark  County,  Kentucky, 
approximately  9  miles  southeast  of 
Winchester.  Kentucky,  on  Kentucky 
Highway  89.  There  are  currently  three 
80  megawatt,  simple  cycle,  combustion 
turbines  located  at  the  site.  A  fourth 
unit  will  soon  be  under  construction. 
This  project  will  be  the  fifth  combustion 
turbine  to  be  constructed  and  operated 
at  the  site.  There  are  adequate  natural 
gas  transmission  facilities  at  the  site  to 
power  this  additional  unit.  A  12-mile, 
138  kV  electric  transmission  line  will 
need  to  be  constructed  as  part  of  the 
project  to  feed  the  electric  power 
generated  by  the  Unit  5  to  East 
Kentucky  Power  Cooperative's  existing 
transmission  grid. 

East  Kentucky  Power  Cooperative 
prepared  an  environmental  report 
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which  describes  the  project  further  and 
discusses  the  environmental  impacts  of 
the  proposed  project.  RUS  has 
conducted  an  independent  evaluation  of 
the  environmental  report  and  believes 
that  it  accurately  assesses  the  impacts  of 
the  proposed  project.  No  adverse 
impacts  are  expected  with  the 
construction  of  the  project.  RUS  has 
accepted  the  document  as  its 
Environmental  Assessment  and  is 
making  it  available  for  puljlic  review. 

The  Environmental  Assessment  can 
be  reviewed  at  the  Clark  County  Public 
Library,  370  South  Bums  Avenue, 
Winchester,  Kentucky,  telephone  (606) 
744-5661,  the  headquarters  of  East 
Kentucky  Power  Cooperative,  4775 
Lexington  Road,  Winchester,  Kentucky, 
or  the  headquarters  of  RUS,  at  the 
address  provided  above. 

Questions  and  comments  should  be 
sent  to  RUS  at  the  address  provided. 
RUS  will  accept  questions  and 
comments  on  the  environmental 
assessment  for  at  least  30  days  from  the 
date  of  publication  of  this  notice. 

Any  final  action  by  RUS  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  regulations  and  completion  of 
environmental  review  procedures  as 
prescribed  by  the  Council  on 
Environmental  Quality  Regulations  and 
RUS  Environmental  Policies  and 
Procedures  (7  CFR  part  1794). 

Dated:  December  14,  2000. 
Lawrence  R.  Wolfe, 

.'\cting  Director.  Engineering  and 

Environmental  Staff. 

IFR  Doc.  00-32493  Filed  12-20-00;  8:45  am] 

BILLING  CODE  341&-15-P 


COMMISSION  ON  CIVIL  RIGHTS 

Amended  Notice  of  Public  Meeting  of 
the  Arlcansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Arkansas  Advisory  Committee  to  the 
Commission  which  was  to  have 
convened  at  6  p.m.  and  adjourned  at  8 
p.m.  on  November  15,  2000,  has  been 
rescheduled.  The  meeting  will  convene 
at  6  p.m.  and  adjourn  at  8  p.m.  on 
January  18,  2001,  at  the  Doubletree 
Hotel,  424  West  Markham,  Little  Rock, 
Arkansas  72201.  The  purpose  of  the 
meeting  is  to  plan  future  projects.  The 
notice  published  in  the  Federal  Register 
on  October  26,  2000,  FR  Doc.  00-27458, 
Vol.  65,  No.  208,  p.  64202. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 


to  the  Committee,  should  contact 
Melvin  L.  Jenkins.  Director  of  the 
Central  Regional  Office.  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  December  14. 
2000. 

Edward  A.  Hailes,  Jr., 
Acting  General  Counsel. 
(FR  Doc.  00-32470  Filed  12-20-00;  8:45  am] 
BILUNG  CODE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docltet  No.  001207345-0345-01] 

Service  Annual  Survey 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  determination 

SUMMARY:  In  accordance  with  title  13. 
United  States  Code  (U.S.C.).  sections 
182,  224,  and  225,  the  Bureau  of  the 
Census  (U.S.  Census  Bureau)  has 
determined  that  limited  financial  data 
(revenue,  expenses,  and  the  like)  for 
selected  service  industries  are  needed  to 
provide  a  sound  statistical  basis  for  the 
formation  of  policy  by  various 
governmental  agencies,  and  that  these 
data  also  apply  to  a  variety  of  public 
and  business  needs.  Selected  service 
industries  include  professional, 
scientific,  and  technical  services: 
administrative  and  support  services: 
healthcare  and  social  assistance: 
telecommunications,  publishing, 
broadcasting,  and  other  information 
service  industries:  transportation 
services;  financial  services:  arts, 
entertairunent,  and  recreation:  and  so 
forth.  These  data  are  not  publicly 
available  from  nongovernment  or  other 
governmental  sources, 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  A.  Bramblett.  Chief.  Current 
Services  Branch,  Service  Sector 
Statistics  Division,  on  (301)  457-2766, 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Census  Bureau  conducts  sur\'eys 
necessarv'  to  furnish  current  data  on 
subjects  covered  bv  the  major  censuses 
authorized  by  title  13.  U.S.C.  The 
Service  Annual  Survey  provides 
continuing  and  timely  national 


statistical  data  for  a  period  between  the 
economic  censuses.  The  next  economic 
census  is  for  the  year  2002.  Data 
collected  in  this  survey  are  within  the 
general  scope,  type,  and  character  of 
those  inquiries  covered  in  the  economic 
census. 

The  U.S.  Census  Bureau  needs  reports 
only  from  a  limited  sample  of  service 
sector  firms  in  the  United  States,  The 
probability  of  a  firm's  selection  is  based 
on  its  revenue  size  (estimated  from 
payroll).  We  are  mailing  report  forms  to 
the  firms  covered  by  this  survey  and 
require  their  submission  within  thirty 
days  after  receipt. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
current  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  In 
accordance  with  the  PRA.  44  U.S.C, 
Chapter  35.  the  OMB  approved  the 
survev  under  OMB  Control  Number 
0607^422.  Copies  of  the  proposed 
forms  are  available  upon  written  request 
to  the  Director.  U.S.  Census  Bureau. 
Washington.  DC  20233. 

Based  upon  the  foregoing.  I  have 
directed  that  the  Service  Annual  Survey 
be  conducted  for  the  purpose  of 
collecting  these  data. 

Dated:  December  12.  2000, 
Kenneth  Prewitt. 

Director.  Buri'ou  of  tlw  Census. 

|FR  Di)i  .  00-32448  Filed  12-20-00;  8:45  am) 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Sea  Grant  Review  Panel; 
Meeting 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  The  meeting  will  have 
several  purposes.  Panel  members  will 
discuss  and  provide  advice  on  the 
National  Sea  Grant  College  Program  in 
the  areas  of  program  evaluation, 
education  and  extension,  science  and 
technology  programs,  and  other  matters 
as  described  below: 
DATES:  The  announced  meeting  is 
schedule  during  two  days:  Thursday. 
Januar>-  11.  8:30  a.m.  to  5:15  p.m.; 


80418 


Federal  Register/ Vol.  65,  No.  246 / Thursday.  December  21.  2000 /Notices 


Friday,  [anuary  12,  8:30  a.m.  to  12:13 
noon. 

ADDRESSES:  National  Oceanic  and 
Atmospheric  Administration,  Silver 
Spring  Metro  Center  III.  1315  East- West 
Highvvav.  Room  4527,  Silver  Spring, 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Ronald  C.  Baird,  Director,  .National  Sea 
Grant  College  Program,  National 
Oceanic  and  Atmospheric 
Administration.  1315  East-West 
Highway.  Room  11716,  Silver  Spring. 
Maryland  20910,  (301)  713-2448. 
SUPPLEMENTARY  INFORMATION:  The  Panel, 
which  consists  of  a  balanced 
representation  from  academia,  industry, 
state  government  and  citizens  groups, 
was  established  in  1976  by  Section  209 
of  the  Sea  Grant  Improvement  Act  (Pub 
L.  94-461,  33  U.S.C.  1128).  The  Panel 
advises  the  Secretary  of  Commerce  and 
the  Director  of  the  .National  Sea  Grant 
College  Program  with  respect  to 
operations  under  the  .\c\..  and  such 
other  matters  as  the  Secretary  refers  to 
them  for  review  and  advice.  The  agenda 
for  the  meeting  is  as  follows: 

Thursday,  January  11,  2001 

8:30  a.m. — Welcoming  and  Opening 

Formalities 
8:45  a.m. — E.xecutive  Committee  Report 
9:00  a.m. — State  of  Sea  Grant 

Presentation 
9:20  a.m. — Sea  Grant  Association 

Presentation 
U):15  a.m.— Break 
10:30  a.m. — Sea  Grant  Review  Panel 

Subcommittee  Reports 
— Science  &  Technology  Task  Force 

Report 
— Membership  Committee  Report 
— Minority  Serving  Institutions 

Report 
11:00  a.m. — National  Extension  Review- 
Report  Presentation 
12:30  p.m.— Working  Lunch 
2:00  p.m. — Transition/Sea  Grant  Retreat 
— NSGO  Transition  White  Paper 
—Sea  Grant  Retreat  2000 
3:30  p.m.— Break 

3:45  p.m. — Sea  Grant  Week  Update 
4:00  p.m. — Review  of  the  National  Sea 

Grant  Office 
4:30  p.m. — Pending  Panel  Business 
5:15  p.m. — Adjourn 

Friday.  January  12,  2001 

8:30  a.m. — Program  Evaluation 

Discussion 
9:00  am  — NOAA  and  OAR  Update 
9:30  am — Congressional  Update 
10:30  a.m.— Break 
10:45  a.m. — National  Sea  Grant  Office 

Update 
11:45  a.m. — Sea  Grant/John  A.  Knauss 

Marine  Policy  Fellow  Program 


12:15  p.m. — Wrap-up 
12:30  p.m. — Adjourn 

This  meeting  will  be  open  to  the 
public. 

David  L.  Evans, 

Assistant  Administrator.  Office  of  Oceanic 

and  Atmos[>lwrii:  Rrsi'arch. 

IKK  U(i.    00-12447  Fil.'d  12-20-00;  8:45  ami 

BIUJNG  CODE  3S10-KA-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  121800A] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

(Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Research  Steering  {>ommittee, 
Groundfish  Oversight  Committee  and 
Scallop  Oversight  Committee  Meeting  in 
January  2001  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 
between  Wednesday,  January  10,  2001, 
and  Monday,  lanuary  22,  2001.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held 
in  Peabody  and  Danvers,  MA.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
k)cations. 

Council  Addrass:  New  England 
Fishery  Management  Council  50  Water 
Street.  Mill  2.  Newburyport,  MA  01950. 
telephone  (978)  465-0492. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
I.  Howard.  Executive  Director.  New 
England  Fishery  Management  Council, 
telephone  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates,  Locations  and  Agendas 

Wednesday.  January  10.  2001.  at  9:30 
a.m.  and  Thursday.  lanuary  11,  2001,  at 
8:30  a.m. — Research  Steering  Committee 
Meeting 

Location:  Holiday  Inn  Peabody,  One 
Newbury  Street,  Route  1,  Peabody,  MA 
01960:  telephone:  (978)  535-4600. 

Finalize  priorities  for  Council  review 
and  for  subsequent  use  in  soliciting 


fisheries  research  proposals  in  2001. 
Review  draft  Request  for  Proposals  to  be 
used  for  fisheries  research  proposal 
solicitation. 

Wednesday.  January  17,  2001,  at  9:30 
a.m. — Groundfish  Oversight  Committee 
Meeting 

Location:  Sheraton  Ferncroft.  50 
Ferncroft  Road.  Danvers,  MA  01923; 
telephone:  (978)  777-2500. 

Tne  Groundfish  Oversight  Committee 
will  continue  its  development  of 
recommendations  for  management 
alternatives  for  Amendment  13  to  the 
Northeast  Multispecies  Fishery 
Management  Plan.  This  will  include 
recommendations  on  rebuilding 
programs,  measures  to  address  capacity 
issues,  and  the  four  broad  approaches  to 
management  that  are  under 
consideration  (status  quo,  adjustments 
to  the  status  quo,  area  management,  and 
sector  allocation).  The  Committee  may 
also  discuss  changes  to  existing  closed 
areas  and  measures  to  minimize,  to  the 
extent  practicable,  impacts  on  habitat. 
The  Committees'  recommendations  will 
be  reviewed  by  the  Council  at  a  future 
date.  After  approval  by  the  Council,  the 
proposed  alternatives  will  be  analyzed 
and  a  draft  supplemental  environmental 
impact  statement  and  public  hearing 
document  prepared. 

The  Committee  will  also  identify 
management  alternatives  for  a 
framework  adjustment  to  reduce 
discards  of  Gulf  of  Maine  cod  and 
ensure  mortality  objectives  are  met  for 
Gulf  of  Maine  cod.  The  initial  meeting 
for  this  framework  adjustment  will  be  at 
the  January  23-25  Council  meeting.  The 
final  meeting  will  not  be  scheduled 
until  after  receipt  of  an  updated  Gulf  of 
Maine  cod  assessment  in  summer,  2001. 

Monday.  January  22.  2001,  at  9:30 
a.m. — Scallop  Oversight  Committee 
Meeting 

Location:  Sheraton  Ferncroft,  50 
Ferncroft  Road,  Danvers.  MA  01923; 
telephone:  (978)  777-2500. 

Tne  Committee  will  discuss  new 
strategies  for  developing  management 
alternatives  for  Amendment  10  and 
develop  recommendations  for  the  final 
action  in  Framework  Adjustment  14. 
The  Committee  will  meet  in  a  closed 
session  to  review  advisory  panel 
applications. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  Council  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
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emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  December  18,  2000. 
Richard  W.  Surdi, 

Arting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  00-32596  Filed  12-20-00;  8:45  am] 
BILUNG  CODE:  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  121500B] 

North  Pacific  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings, 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (NPFMC)  will 
conduct  public  meetings  on  protection 
of  deep  sea  corals  off  coastal  Alaska. 
DATES:  The  meeting  dates  are  January 
10.  2001,  7  p.m.,  Sitka,  AK,  and  January 
12.  2001.  12  noon,  Yakutat,  AK. 
ADDRESSES:  The  meeting  locations  are: 
Sitka,  AK-Northem  Southeast  Regional 
Aquaculture  Association  Office,  1308 
Sawmill  Creek  Road,  Sitka,  AK. 

Yakutat,  AK-Alaska  Native 
Brotherhood  Hall,  220  Max  Italio, 
Yakutat,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Avenue,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Coon,  NPFMC,  telephone  (907) 
271-2809. 

SUPPLEMENTARY  INFORMATION:  These 
stakeholder  meetings  will  address 
Habitat  Areas  of  Particular  Concern 
(HAPC)  for  the  protection  of  deep-sea 
corals  off  coastal  Alaska.  The  concept  is 
to  develop  a  comprehensive  and 
iterative  approach  for  future  HAPC 
identification  and  habitat  protection 
involving  researchers,  stakeholders,  and 
management  agencies.  These  meetings 


are  for  an  informal  exchange  of 
information  between  the  public  and 
management  agencies. 

Although  non-emergency  issues  not 
contained  in  this  notice  may  come 
before  this  Council  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen, 
telephone  (907)  271-2809  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  December  15.  2000. 

Richard  W.  Surdi 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National .\4arine Fisheries  Ser\ice. 

[PR  Doc.  00-32474  Filed  12-20-00;  8:45  am] 

BILUNG  CODE:  3510-22  -S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  121500F] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  request  to  modif\' 

permit  1093  for  scientific  research. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  action  regarding  permits  for 
takes  of  endangered  or  threatened 
species  for  the  purposes  of  scientific 
research:  the  NMFS  has  received  an 
application  for  modification  of  existing 
permit  1093.  in  due  form,  from  the  U.S. 
Geological  Survey  (USGS).  California 
Cooperative  Fishery'  Research  Unit  in 
Areata,  CA. 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  January 
22,2001. 

ADDRESSES:  Written  comments  on  any  of 
the  new  applications  or  modification 


requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  The  applications  and 
related  documents  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

Protected  Species  Division.  NMFS, 
777  Sonoma  Avenue.  Room  325.  Santa 
Rosa,  CA  95404-6528  (707-575-6053). 

Documents  may  also  be  reviev  ed  by 
appointment  in  the  Office  of  Protected 
Resources.  F/PR3.  NMFS.  1315  East- 
West  Highway.  Silver  Spring.  MD 
20910-3226  (301-713-1401). 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Logan.  Protected  Resources  Division, 
Santa  Rosa,  CA  (ph:  707-575-6053.  fax: 
707-578-3435.  e-mail: 
Dan.Logan@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  and 
evolutionarily  significant  units  (ESUs) 
are  covered  in  this  notice: 

Fish 

Coho  salmon  (Oncorhynchus  kisutch): 
threatened  Southern  Oregon/Northern 
California  Coasts. 
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Modification  Requests  Received 

The  uses  requests  a  modification  to 
Permit  1093  under  the  authority  of 
section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1.543) 
and  the  NMFS  regulations  governing 
ESA-listed  fish  and  wildlife  permits  (50 
CFR  parts  217-227).  Permit  1093 
authorizes  takes  of  adult  and  juvenile, 
threatened,  SONCC  coho  salmon 
{Oncorhyncbus  kisutcb)  associated  with 
defined  fish  population  studies 
throughout  the  ESU.  The  ongoing  study 
consists  of  five  assessment  tasks  for 
which  ESA-listed  fish  are  taken:  (1) 
Presence/absence.  (2)  population 
estimates,  (3)  spawner  surveys.  (4) 
genetic  sampling,  and  (5)  habitat  quality 
evaluation.  ESA-listed  fish  are  observed 
or  captured,  anesthetized,  handled, 
allowed  to  recover  from  the  anesthetic, 
and  released.  Indirect  mortalities  are 
also  authorized.  Modification  il  would 
increase  the  authorized  annual  capture/ 
handle  take  of  adult  SONCC  coho 
salmon  for  the  purpose  of  determining 
ocean  survival  rates,  rates  of  straying  bv 
adults  within  the  basin,  and  examine 
relationships  between  juvenile  size  and 
ocean  survival  of  coho  salmon  within 
the  SONCC  ESU.  These^data  are 
currently  lacking  for  California.  These 
data  are  e.xpected  to  allow  managers  to 
make  more  informed  decisions  when 
implementing  protective  measures  for 
the  listed  species  and  to  benefit 
recoverv'  planning  for  coho  salmon  m 
the  northern  California/southern  Oregon 
ESU.  as  well  as  in  other  ESUs. 

Dated  December  15,  iiOOO. 
Wanda  L.  Cain, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources.  Sational  Marine 
Fisheries  Sen  ice 

iFR  Doi.  00-!2=i97  Filed  12-20-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

[1.0.  121100C] 

IMarine  Mammals;  File  No.  995-1608 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Receipt  of  application. 


SUMMARY:  Notice  is  herebf  given  that 
Thomas  Norris,  SAIC,  3990  Old  Town 
.•\ venue  Suite  105A,  San  Diego, 
California  92110.  has  applied  in  due 
form  for  a  permit  to  take  mysticete 
whales  (blue  whale.  Balaenoptera 


musculus:  fin  whale,  Balaenoptera 
physalus:  Bryde's  whale,  Balaenoptera 
edeni.  minke  whale,  Balaenoptera 
acutorostrata:  humpback  whale, 
Me^aptera  novaeangliae;  gray  whale, 
Eschrichtius  robustus)  for  purposes  of 
scientific:  research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  [anuarv* 
22,2001. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway.  Room  13130. 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Northwest  Region,  NMFS,  7600  Sand 
Point  Wav  NE.  BIN  C15700,  Bldg.  1, 
Seattle.  VVA  98115-0700;  phone 
(206)526-6150:  fax  (206)526-6426;  and 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200.  Long  Beach. 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Lewandowski  or  Simona  Roberts,  301/ 
713-2289. 

SUPPtEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973.  as  amended  (ESA;  16  U.S.C.  1531 
et  seq),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

The  applicant  proposes  to  tag  and 
photograph  for  identification  purposes 
mysticete  whales  (blue  whede, 
Balaenoptera  musculus,  fin  whale, 
Balaenoptera  physalus:  Bryde's  whale, 
Balaenoptera  edeni,  minke  whale, 
Balaenoptera  acutorostrata;  humpback 
whale,  Megaptera  novaeangliae;  gray 
whale,  Eschrichtius  robustus)  using 
Satellite-Linked  ARGOS  Transmitters 
(Sat-LAT)  and  a  new  Acoustic/Radio 
Tracking  and  data-Telemetr\'  (ARTT) 
system.  The  ARTT  system  logs  and 
acoustically  telemeters  underwater 
positions  and  environmental  data  to  a 
tracking  vessel  where  GPS  integrated 
updates  of  animal  positions  and  track 
histories  are  displayed  with  a  PC.  The 
Sat-LAT  system  will  provide  large  scale, 
long-term  information  on  the  movement 
patterns  of  tagged  whales,  whereas  the 
ARTT  system  will  provide  fine  scale, 
short-term  information  for  examining 
behavioral  responses  of  mysticete 
whales  to  natural  and  anthropogenic 


environmental  stimuli.  Both  methods 
will  provide  data  necessary  to  identify 
critical  whale  habitat,  its  variability  in 
space  and  time,  and  the  effects  of 
anthropogenic  activities  (e.g.  noise) 
relative  to  these  habitat  requirements. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway.  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  December  15,  2000. 
Ann  D.  Terfoush, 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
.Marine  Fisheries  Service. 

|FR  Doc.  00-32473  Filed  12-20-00;  8:45  ami 
BILUNG  COOE:  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

Submission  for  0MB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Legal  Processes. 

Form  Numbers:  None. 

Agencv  Approval  Number:  0651- 
OOXX. 


Tvpe  of  Request:  New  Collection. 

Burden:  28.2  hours. 

Number  of  Respondents:  187 
responses, 

Avg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  takes  an  average  of  30 
minutes  to  gather,  prepare,  and  submit 
petitions  to  waive  rules  and  requests, 
demands,  or  subpoenas  for  employee 
testimony  or  production  of  documents. 
It  is  also  estimated  to  take  30  minutes 
to  report  unauthorized  testimony  and 
possible  cases  for  indemnification  to  the 
Office  of  General  Counsel.  Additionally, 
the  USPTO  estimates  that  it  takes  an 
average  of  five  minutes  to  ensure  that  a 
service  of  process  has  been  properly 
served  and  ten  minutes  to  ensure  that 
the  service  of  process  or  demands  for 
employee  testimony  or  documentation 
are  forwarded  to  the  proper  authorities. 
Furthermore,  it  is  estimated  that  it  takes 
an  average  of  one  hour  to  request 
indemnification  and  to  gather,  prepare, 
and  submit  a  claim  under  the  Federal 
Tort  Claims  Act. 

Needs  and  Uses:  This  collection  of 
information  supports  a  proposed 
rulemaking  entitled  "Legal  Processes." 
This  information  collection  covers  the 
public  and  current  and  former  USPTO 
employees.  The  USPTO  believes  that 
the  number  of  responses  received  from 
both  current  and  former  employees  will 
be  very  small.  The  number  of  responses 
from  the  public  is  also  expected  to  be 
very  small  except  for  the  service  of 
process.  In  the  case  of  service  of 
process,  the  principal  effect  of  the  rule 
is  to  provide  an  address  for  service. 
There  are  no  forms  associated  with  any 
of  the  information  requirements 
contained  in  this  collection.  The  public 
and  current  or  former  USPTO 
employees  use  this  information 
collection  as  appropriate  to  petition  the 
General  Counsel  to  either  waive  or 
suspend  a  rule;  to  forward  or  receive 
summons;  to  seek  testimony  or 
documentation;  to  request  employee 
indemnification:  to  report  unauthorized 
testimony  or  possible  indemnification 
cases;  and  to  file  a  claim  under  the 
Federal  Tort  Claims  Act.  The  USPTO 
uses  the  collected  information  to  ensure 
that  the  proper  procedures  have  been 
followed.  The  USPTO  also  uses  this 
information  to  ensure  that  the  release  of 
testimony  or  documentation  is 
authorized;  to  review  the  demands  and 
claims  filed;  to  determine  whether  the 
legal  process  rules  can  be  suspended;  to 
grant  indemnification;  and  to  determine 
whether  the  agency  should  settle  or 
deny  a  claim  filed  under  the  Federal 
Torts  Claim  Act. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms, 


Federal  government,  and  state,  local  or 
tribal  government. 

Frequency;  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 
(202)  395-3897, 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  Brown.  Records 
Officer,  Data  Administration  Division, 
Office  of  Data  Management,  United 
States  Patent  and  Trademark  Office, 
Crystal  Park  3,  3rd  Floor.  Suite  310. 
Washington,  DC,  20231,  by  phone  at 
(703)  308-7400,  or  via  the  hiternet  at 
susan.brown@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  to  David 
Rostker.  OMB  Desk  Officer.  Room 
10236,  New  Executive  Office  Building. 
725  17th  Street.  NW.,  Washington,  DC 
20503. 

Dated:  December  11.  2000. 
Susan  K.  Brown, 

Records  Officer.  Data  Administration 
Division,  Office  of  Data  Management 
IFR  Doc.  00-32445  Filed  12-20-00;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.250B] 

Vocational  Rehabilitation  Service 
Projects  for  American  Indians  WItii 
Disabilities;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2001 

• 

Purpose  of  Program:  To  provide 
vocational  rehabilitation  services  to 
American  Indians  with  disabilities  who 
reside  on  or  near  Federal  or  State 
reservations,  consistent  with  their 
individual  strengths,  resources, 
priorities,  concerns,  abilities, 
capabilities,  and  informed  choices,  so 
that  they  may  prepare  for  and  engage  in 
gainful  employment,  including  self- 
employment,  telecommuting,  or 
business  ownership. 

Eligible  Applicants  Applications  may 
be  submitted  only  by  the  governing 
bodies  of  Indian  tribes  (and  consortia  of 
those  governing  bodies)  located  on 
Federal  or  State  reservations. 

Applications  Available:  December  21 , 
2000. 

Deadline  for  Transmittal  of 
Applications:  June  21.  2001. 

Estimated  Available  Funds: 
$1,525,135. 

The  Administration  has  requested 
523,998,000  for  this  program  for  FY 
2001.  The  actual  level  of  funding,  if  any. 


depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process  before  the  end  of  the  fiscal  year, 
if  Congress  appropriates  funds  for  this 
program. 

Estimated  Range  of  Awards: 
S25O,O0O-$350.0O0. 

Estimated  Average  Size  of  Awards: 
5300,000. 

Reasonable  Accommodations:  We 
will  consider,  and  may  fund,  requests 
for  additional  funding  as  an  addendum 
to  an  application  to  reflect  the  costs  of 
reasonable  accommodations  necessary 
to  allow  individuals  with  disabilities  to 
be  employed  on  the  project  as  personnel 
on  project  activities. 

Estimated  Number  of  Awards:  5. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notif:e. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAi     in 
34  CFR  parts  75.  77,  80.  81,  and  82:  and 
(b)  The  regulations  for  this  program  in 
34  CFR  part  371. 

Priority:  Under  section  121(b)(4)  of 
the  Rehabilitation  Act  of  1973.  as 
amended,  we  give  preference  to 
applications  that  meet  the  following 
competitive  priority.  Under  34  CFR 
74.105{c){2){i)  we  award  10  points  to  an 
application  that  meets  this  competitive 
prioritv.  These  points  are  in  addition  to 
any  points  the  application  earns  under 
the  selection  criteria: 

Competitive  Preference  Priority — 
Continuation  of  Previously  Funded 
Tribal  Programs:  In  making  new  awards 
under  this  program,  we  give  priority 
consideration  to  applications  for  the 
continuation  of  tribal  programs  that 
have  been  funded  under  this  program. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  selection  criteria 
chosen  from  the  general  selection 
criteria  in  34  CFR  75.210  of  EDGAR 
The  selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  package  for  this 
competition. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  lessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877^33-7827. 
FAX  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  vou  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html 

Or  vou  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.g()V 

If  vou  request  an  application  from  ED 
Pubs,  be  sure  to  identif\'  this 
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competition  as  follows:  CFDA  number 
84  250B 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  packdj^e 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team. 
U.S.  Department  of  Education.  400 
Maryland  Avenue.  SVV.,  room  3317, 
Switzer  Building.  Washington.  DC 
20202-25.50.  Telephone:  (202)  205- 
8351.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relav  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Martin  or  Suzanne  Tillman,  U.S. 
Department  of  Education,  400  Maryland 
.■\venue,  SW.,  room  3314,  Switzer 
Building.  Washington.  DC  20202-2650 
Telephone  (202)  205-8494  or  (202)  205- 
8303.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relav  Service 
(FIRS) at  l-aOO-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  te.xt  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF.  call  the 
L'.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  ofRrial  version  of  this  dniutiiHrif 
IS  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Ckjde 
of  Federal  Regulations  is  available  on  GPO 
.Access  at:  http;// www. access.gpo.gov/nara/ 
index. html 

Program  .Authority:  29  U.S.C.  773(b). 
Dated:  December  15.  2000. 
ludith  E.  Heumann, 

.■\ssistunt  Sfcrt-tary-  for  Special  Education  and 

Rehabilitative  Services. 
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BILLING  CODE  4000-01 -U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-644-000] 

Allegheny  Energy  Service  Corporation, 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power);  Notice  of 
Filing 

December  15.  2000, 

Take  notice  that  on  December  1 1 , 
2000.  .-Mlegheny  Energy  Service 
(Corporation  on  behalf  of  Monongahela 
Power  tCompany,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Ser\'ice  Agreement  No.  333  to  add 
Allegheny  Energy  Supply  Company, 
LLC.  to  Allegheny  Power's  Open  Access 
Transmission  Service  Tariff. 

The  proposed  effective  date  under  the 
agreement  is  January  1.  2001. 

CCopies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  interven    or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rule  of  Practice 
and  Procedure  (18  CFR  38^.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  2, 
2001   Protests  will  be  considered  by  the 
C'ommission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  jo  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (Commission  and  are 
available  for  public  inspection.  This 
filing  mav  also  be  viewed  on  the 
internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

(Comments  and  protests  may  be  filed 
electronicallv  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www  fere. fed. us/efi/doorbell. htm. 

David  P.  Boergers, 

Secn-tan 

|KR  n.M  .  (UK  12-1 IH  Filed  12-20-00:  8:45  ami 

BILLING  CODE  671 7-01 -M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -645-000] 

Allegheny  Energy  Service  Corporation, 
on  Behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power);  Notice  of 
Filing 

December  15.  2000. 
Take  notice  that  on  December  1 1 , 

2000.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Service  Agreement  No.  332  to  add 
FirstEnergy  Services  Corp.  to  Allegheny 
Power's  Open  Access  Transmission 
Service  Tariff. 

The  proposed  effective  date  under  the 
agreement  is  January  1,  2001. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  2. 

2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (Ilommission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.20gi(a)(l){iii} 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers. 

Secretary-. 

[FR  Doc.  00-32539  Filed  12-20-00:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RT01 -35-000] 

Avista  Corporation,  The  Bonneville 
Power  Administration,  Idaho  Power 
Company,  The  Montana  Power 
Company,  Nevada  Power  Company, 
PaclfiCorp,  Portland  General  Electric 
Company,  Puget  Sound  Energy,  Inc., 
Sierra  Pacific  Power  Company;  Notice 
of  Filing 

December  15.  2000. 

Take  notice  that  on  December  1,  2000, 
Avista  Corporation,  the  Bonneville 
Power  Administration,  Idaho  Power 
Company,  The  Montana  Power 
Company,  PacifiCorp,  and  Puget  Sound 
Energy,  Inc.  (colJectively.  the 
Concurring  Utilities)  filed  an  "Amended 
Supplemental  Compliance  Filing  and 
Request  for  Declaratory  Order  Pursuant 
to  Order  2000"  at  the  Federal  Energy 
Regulatory  Commission  (Commission) 
under  the  Commission's  Order  2000. 
This  filing  amends  the  "Supplemental 
Compliance  Filing  and  Request  for 
Declaratory  Order  Pursuant  to  Order 
2000"  submitted  to  the  Commission  by 
the  Concurring  Utilities,  together  with 
Nevada  Power  Company,  Portland 
General  Electric  Company,  and  Sierra 
Pacific  Power  Company,  on  October  23. 
2000  (the  October  23  Compliance 
Filing).  The  filing  includes  amended 
versions  of  the  Form  of  Transmission 
Operating  Agreement  and  Form  of 
Agreement  to  Suspend  Provisions  of 
Pre-Existing  Transmission  Agreements, 
which  were  submitted  with  the  October 
23  Compliance  Filing.  The  filing  also 
provides  brief  explanations  for  the 
agreements'  amendments. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  16, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (ICommission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 


be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/  www.ferc.fed.  u  s/efi/doorbell.h  tm . 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  OU-32533  Filed  12-20-00:  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER01-641-000] 


on  the  Commission's  web  site  at  http:/ 
/wW'W. fere. fed. us/efi/doorbell. htm. 

David  P.  Boergers. 

Si'rretan.' 

\YR  Doc.  00-32537  Filed  12-20-00:  H:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-«42-000] 

Cottonwood  Energy  Company  LP; 
Notice  of  Filing 


Cinergy  Services,  inc.;  Notice  of  Filing      December  i5.  2000 


December  15.  2000. 

Take  notice  that  on  December  1 1 . 
2000.  Cinergy  Services,  Inc.  submitted 
an  Interconnection  Agreement  into,  by 
and  between  Cinergy  Services.  Inc. 
(Cinergy)  and  Cogentrix  Lawrence 
County.  LLC  (Cogentrix  Lawrence 
Countv),  which  is  dated  November  6, 
2000.  ' 

The  Interconnection  Agreement 
between  the  parties  provides  for  the 
interconnection  of  a  generation  station 
with  the  transmission  system  of  PSI 
Energy.  Inc.  (PSI).  a  Cinergy  utility 
operating  company,  and  further  defines 
the  continuing  responsibilities  and 
obligations  of  the  parties  with  respect 
thereto. 

Cinergy  states  that  it  has  served  a 
copy  of  its  filing  upon  the  Indiana 
Utility  Regulatory  Commission  and 
Cogentrix  Lawrence  County. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  2, 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://vkrww.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2O0l(a)(l)(iii)  and  the  instructions 


Take  notice  that  on  December  1 1 , 

2000.  Cottonwood  Energy  Company  LP 
(Cottonwood)  tendered  for  filing  an 
application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  Cottonwood's  Electric  Rate 
Schedule  FERC  No.  1  to  be  effective  on 
February  9,  2001. 

Cottonwood  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  Cottonwood  sells 
electric  energy,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  Cottonwood's 
proposed  Rate  Schedule  also  permits  it 
to  reassign  transmission  capacity. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatory  Commission.  88  First 
Street'.  NE..  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  2. 

2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  (^Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(ii)  and  the  instructions 
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on  the  Commission's  web  site  at  http:/ 
/www.  fere.  fed. us/efi/doorbell. htm. 

David  P.  Boergers, 

Secretan 

[FR  Doc.  00-32536  Filed  12-20-00:  8:45  am) 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -202-000] 

Potomac  Power  Resources,  Inc.; 
Notice  of  Issuance  of  Order 

Uect-mber  It.  2U()0. 

On  October  23.  2000.  Potomac  Power 
Resources.  Inc.  (PPR)  filed  with  the 
Commission  a  proposed  tariff  that 
covered,  among  other  matters,  the  sale 
of  wholesale  power  and  ancillary 
services  at  market-based  rates.  In  its 
filing.  PPR  also  requested  certain 
waivers  and  authorizations.  In 
particular.  PPR  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  PPR.  On  December  13. 
2000.  the  Commission  issued  an  Order 
Accepting  For  Filing  Proposed  Market- 
Based  Rate  Tariff  And  Proposed  .Service 
.Agreements  And  Granting  Waiver  Of 
The  Code  Of  Conduct  (Order),  in  the 
above-docketed  proceeding. 

The  Commission's  December  13.  2000 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (E),  (F),  and  (H): 

(E)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  PPR  should  file  a  motion 

to  intervene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission,  888 
First  Street,  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  21 1  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above,  PPR  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  PPR. 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 


(H)  The  Commission  reserves  the  right 
to  modifv  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
PPR's  issuances  of  securities  or 
assumptions  of  liabilities  *    *    *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  fanuary 
lb, 2001 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NW.. 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/wwvi.ferc.fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary 

IKK  D(i(    t)t)-i2."i<J  Filed  12-20-00:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  ER01 -643-000] 

PSEG  Power  New  York  Inc.;  Notice  of 
Filing 

DHr.ymbtT  l.i,  2000 
Take  notice  that  on  December  11. 

2000.  PSEG  Power  New  York  Inc.  (PSEG 
Power  New  York)  tendered  for  filing 
pursuant  to  section  205  of  the  Federal 
Power  Act  (FPA).  16  U.S.C.  824d  (1994), 
and  Part  35  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations,  18  CFR  part  35,  an 
application  for  waiver  of  certain  filing 
requirements  associated  with  the 
production  of  electric  capacity,  energy 
and  ancillary  services  generated  at  the 
.•\lbany  Steam  Station  by  PSEG  Power 
New  York. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission,  888 
First  Street,  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  lanuary  2, 

2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the    , 


Internet  at  http://www.ferc.fed.us/ 
online /rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell. htm . 

David  P.  Boergers. 

Secretary. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG01 -48-000,  et  al.] 

Southern  Energy  Chalk  Point,  LLC,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  14.  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Energy  Chalk  Point,  LLC 

(Docket  No.  EGOl-48-OOOl 

Take  notice  that  on  December  11. 
2000,  Southern  Energy  Chalk  Point. 
LLC.  1155  Perimeter  Center  West.  Suite 
130,  Atlanta,  Georgia  30338  (SECP). 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

SECP  is  a  Delaware  limited  liability 
company  that  intends  to  acquire  a  direct 
100  percent  ownership  interest  in  the 
four  (4)  baseload  steam  units  at  the 
Chalk  Point  Generating  Station  located 
in  Prince  George's  County.  Maryland 
(the  "Chalk  Point  Station").  The  Chalk 
Point  Station  has  an  aggregate 
generating  capacity  of  approximately 
1907  MW.  SECP  is  engaged  directly  and 
exclusively  in  the  business  of  owning  or 
operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  and  selling  electric 
energy  at  wholesale.  SECP  may  also  sell 
certain  ancillary  services  consistent 
with  its  EWG  status. 

Comment  date:  January  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Southern  Energy  Mid- Atlantic,  LLC 

IDofket  No.  EG01^9-000l 

Take  notice  that  on  December  1 1 . 
2000.  Southern  Energy  Mid-Atlantic, 
LLC,  900  Ashwood  Parkway.  Suite  500. 


Atlanta,  Georgia  30338  (SEMA).  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

SEMA  is  a  Delaware  limited  liability 
company  that  intends  to  acquire  a  direct 
100  percent  ownership  interest  in  Units 
1  through  3  located  at  the  Dickerson 
Station  located  in  Montgomery  County, 
Maryland  (the  Dickerson  Station). 
SEMA  also  intend  to  acquire  a  direct 
100  percent  ownership  interest  in  Units 
1  through  6  at  the  Morgantown  Station 
located  in  Charles  County,  Maryland 
(the  Morgantown  Station).  Units  1 
through  3  at  the  Dickerson  Station  have 
an  aggregate  generating  capacity  of 
approximately  291  MW,  and 
approximately  248  MW.  SEMA  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  or  operating,  or  both 
owning  and  operating,  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale.  SEMA  may 
also  sell  certain  ancillary  services 
consistent  with  its  EWG  status. 

Comment  date:  January  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Southern  Energy  Peaker,  LLC 

[Docket  No.  EGOl-50-000] 

Take  notice  that  on  December  11, 
2000,  Southern  Energy  Peaker,  LLC, 
1155  Perimeter  Center  West,  Suite  130, 
Atlanta,  Georgia  30338  (SEP),  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

SEP  is  a  Delaware  limited  liability 
company  that  intends  to  acquire  a  direct 
100  percent  ownership  interest  in  the 
six  (6)  oil/gas-fired  combustion  turbines 
at  the  Chalk  Point  Generating  Station 
located  in  Prince  George's  County, 
Maryland  (the  Chalk  Point  CTs).  The 
Chalk  Point  CTs  have  an  aggregate 
generating  capacity  of  approximately 
432  MW.  SEP  is  engaged  directly  and 
exclusively  in  the  business  of  owning  or 
operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  and  selling  electric 
energy  at  wholesale.  SEP  may  also  sell 
certain  ancillary  services  consistent 
with  its  EWG  status. 

Comment  date:  January  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


4.  Southern  Energy  Potomac  River,  LLC 

[Docket  No.  EGOl-5 1-000] 

Take  notice  that  on  December  1 1 , 
2000.  Southern  Energy  Potomac  River, 
LLC,  1155  Perimeter  Center  West,  Suite 
130,  Atlanta,  George  30338  (SEPR),  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

SEPR  is  a  Delaware  limited  liability 
company  that  intends  to  acquire  a  direct 
100  percent  ownership  interest  in  the 
Potomac  River  Generating  Station 
located  in  the  City  of  Alexandria, 
Virginia  (the  "Potomac  River  Station  "). 
The  Potomac  River  Station  has  an 
aggregate  generating  capacity  of 
approximately  482  MW.  SEPR  is 
engaged  directly  and  exclusively  in  the 
business  of  owning  or  operating,  or  both 
owning  and  operating,  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale.  SEPR  may 
also  sell  certain  ancillary  services 
consistent  with  its  EWG  status. 

Comment  date:  January  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Cinergy  Services,  Inc. 

(Docket  No.  EROOl-585-000) 

Take  notice  that  on  December  15, 
2000,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  Service  Agreement 
under  Cinergy's  Resale,  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Duke  Power.  This  Service  Agreement 
has  been  executed  by  both  parties  and 
is  to  replace  the  existing  unexecuted 
Service  Agreement. 

Comment  date:  December  26,  2000.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EROl-632-000] 

Take  notice  that  on  December  8.  2000. 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  executed 
service  agreements  with  The  Legacy 
Energy  Group.  LLC  (Legacy)  under  the 
term  of  PNM's  Open  Access 
Transmission  Tariff  (two  agreements 
dated  July  1,  2000,  one  for  short-term 
firm  point-to-point  transmission  service 
and  one  for  non-firm  point-to-point 
transmission  service).  PNM's  filing  is 
available  for  public  inspection  at  its 
of^ces  in  Albuquerque.  New  Mexico. 


Copies  of  the  filing  have  been  sent  to 
Legacy  and  to  the  New  Mexico  Public 
Regulation  Conunission. 

Comments  date:  December  29,  2000, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

(Docket  No.  EROl-633-000] 

Take  notice  that  on  December  8.  2000, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply)  tendered  for  filing  Second 
Revised  Service  Agreement  No.  80 
under  the  Market  Rate  Tariff  to 
incorporate  a  Netting  Agreement  with 
Reliant  Energy  Services,  Inc.  into  the 
tariff  provisions. 

Allegheny  Energy  Supply  requests  a 
waiver  of  notice  requirements  to  make 
the  Netting  Agreement  effective  as  of 
November  21,  2000  or  such  other  date 
as  ordered  by  the  Commission. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comments  date:  December  29.  2000. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Northeast  Utilities  Service  Company 

[Docket  No.  EROl-634-OOOl 

Take  notice  that  on  December  8,  2000, 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing  a  Service 
Agreement  to  provide  Firm  Point-To- 
Point  Transmission  Service  Tariff  No.  9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  NRG  Power 
Marketing  Inc. 

NUSCO  request  that  the  Service 
Agreement  become  effective  January  2, 
2001. 

Comments  dafe;  December  29.  2000, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Northeast  Utilities  Service  Company 

IDocket  No.  EROl -635-000] 

Take  notice  that  on  December  8,  2000. 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing,  Ser\'ice 
Agreement  to  provide  Non-Firm  Point- 
To-Point  Transmission  Service  to  NRG 
Power  Marketing  Inc.  under  the  NU 
System  Companies'  Open  Access 
Transmission  Service  Tariff  No.  9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  NRG  Power 
Marketing  Inc. 
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NUSCO  request  that  the  Service 
Agreement  become  effective  [anuary  2, 

2001. 

Comments  date  December  29.  2000. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Ameren  Energy  Marketing 
Company 

iUotkel  No   ERO 1-142-001 1 

Take  notice  that  on  December  1 1 . 
2000.  Ameren  Energy  Marketing 
Company  (AEM).  tendered  for  fiUng  an 
amended  Master  Power  Purchase  and 
Sale  .Agreement  in  the  above-referenced 
docket. 

Comments  dnte  [anuary  2.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Madison  Gas  and  Electric  Company 

(Do(  ket  No  EKOl-fi.lh-OOOl 

Take  notice  that  on  December  8.  2000. 
Madison  Gas  and  Electric  Company 
(MGE).  tendered  for  filing  a  service 
agreement  under  MGE's  Market-Based 
Power  Sales  Tariff  with  Morgan  Stanley. 

MGE  requests  the  agreement  be 
effective  on  the  date  it  was  fded  with 
the  FERC. 

Comments  date:  December  29,  2000, 
m  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Central  .Maine  Power  Company 

(Docket  No.  ERO  1-63 7-000] 

Take  notice  that  on  December  8.  2000. 
C'entral  Maine  Power  Company  (CMP) 
tendered  for  filing  a  service  agreement 
for  Non-Firm  Point-to-Point 
Transmission  service  entered  into  with 
Duke  Energy  Trading  and  Marketing. 
Service  will  be  provided  pursuant  to 
CMP's  Open  Access  Transmission 
Tariff,  designated  rate  schedule  CMP — 
FERC  Electric  Tariff.  Original  Volume 
No.  3.  as  supplemented. 

Comments  date:  December  29,  2000, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice 

13.  Bangor  Hydro-Electric  Company 

iDof  ket  No   ER01-6.i8-O00l 

Take  notice  that  on  December  8,  2000. 
Bangor  Hydro-Electric  Company  fded  an 
e.xecutive  service  agreement  for  firm 
point-to-point  transmission  service  with 
Beaver  \Vood  Joint  Venture. 

Comments  date:  December  29,  2000, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice 

14.  Xcel  Energy  Operating  Companies. 
Northern  States  Power  Company, 
Northern  States  Power  Company 
(Wisconsin) 

I  Docket  No   EKOl-*^!  14-000 1 

Take  notice  that  on  December  8.  2000, 
Northern  States  Power  Company  and 
Northern  States  Power  Company 


(Wisconsin)  (jointly  NSP),  wholly- 
owned  utility  operating  company 
subsidiaries  of  Xcel  Energy  Inc.. 
tendered  for  filing  a  Network  Integration 
Transmission  Service  Agreement  and  a 
Network  Operating  Agreement  between 
NSP  and  Rice  Like  Utilities,  a  municipal 
utility  NSP  proposes  the  Agreements  be 
included  in  the  Xcel  Energy  Operating 
Companies  FERC;  [oint  Open  Access 
Transmission  Tariff.  Original  Volume 
Nt).  2.  as  .Service  Agreement  Nos.  178- 
NSP  and  179-NSP.  pursuant  to  Order 
No.  614. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  fanuary  1 
2001,  and  requests  waiver  of  the 
Commission's  notice  requirements  as 
mav  be  necessary  for  the  agreements  to 
be  accepted  for  filing  on  the  date 
remiested. 

Comments  date:  December  29,  2000, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory'  Commission, 
888  First  Street,  NE.,  Washington.  DC 
2042ti.  in  accordance  with  Rules  211 
and  214  of  the  (lommi.ssion's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Ciommission  and  are  available  for^ublic 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 


Uavid  P.  Boergers, 

.Secreforv. 

IKR  no(    ()()-:i24fi'l  Fil 
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DEPARTMENT  OF  ENERGY 

[Docket  No.  CP01-31-0001 

Kern  River  Gas  Transmission 
Company;  Notice  of  intent  To  Prepare 
an  Environmentai  Assessment  for  the 
Proposed  Kern  River  Expansion 
Project,  and  Request  for  Comments  on 
Environmental  Issues 

DucHinber  I.t,  2000 

The  staff  of  the  Federal  Energy 
Regulatory'  t^ommission  (FERC  or 
Commission)  will  prepare  an 


enviroiunental  assessment  (EA)  they 
will  discuss  the  environmental  impacts 
of  the  Kem  River  Expansion  Project, 
involving  construction  and  operation  of 
facilities  by  Kem  River  Gas 
Transmission  Company  (Kem  River)  in 
Wyoming,  Utah,  and  California.'  These 
facilities  would  consist  of  about  49,500 
horsepow'      hp)  of  compression 
distributee  among  three  new  and  one 
existing  compressor  stations.  No  new 
mainline  pipeline  construction  or 
looping  is  proposed.  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  government. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Kern  River  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceeding.  It  is  available 
for  viewing  on  the  FERC  Internet 
website  [w'ww.ferc.fed.us) 

Summary  of  the  Proposed  Project 

Kern  River  wants  to  expand  the 
capacity  of  its  existing  system  which 
extends  between  the  southwest  comer 
of  Wyoming  and  the  San  Joaquin  Valley 
near  Bakersfield  in  southern  California. 
The  expansion  would  enable  Kern  River 
to  transport  an  additional  124,500 
million  British  thermal  units  per  day  of 
natural  gas  for  four  shippers.  At  least  40 
percent  of  this  gas  would  be  directed  to 
the  electric  power  generation  market  in 
southern  California.  To  support  the 
expansion,  Kern  River  seeks  authority  to 
construct  and  operate: 

•  A  new  15,000-hp  turbine-driven 
centrifugal  compressor  station  in  Utah 


County,  Utah,  to  be  co-located  with 
Kem  River's  existing  pig  launching/ 
receiving  facilities  ^  on  a  27.8-acre  site 
(the  Elberta  Compressor  Station); 

•  A  new  15,000-hp  turbine-driven 
centrifugal  compressor  station  in 
Washington  County,  Utah,  on  a  37.9- 
acre  site  (the  Veyo  Compressor  Station); 

•  A  new  6,500-hp  electric  motor- 
driven  compressor  station  in  San 
Bemardino  County,  California,  to  be  co- 
located  at  the  existing  Daggett 
Interconnect  Metering  Facilities  on  a 
27. -acre  site  (the  Daggett  Compressor 
Station);  and 

•  An  additional  13,000-hp 
compressor  at  its  existing  Muddy  Creek 
Compressor  Station  in  Lincoln  County, 
Wyoming. 

Kem  River  would  also  restage  a 
compressor  at  its  existing  Fillmore 
Compressor  Station  in  Millard  County, 
Utah,  and  upgrade  metering  facilities  at 
two  existing  meter  stations  in  Lincoln 
County,  Wyoming  (the  Opal  Receipt 
Meter  Station),  and  Kem  County, 
Califomia  (the  Wheeler  Ridge  Delivery 
Meter  Station).  The  general  location  of 
the  project  facilities  in  shown  in 
appendix  1.^ 

Ancillary  facilities  at  each  new 
compressor  station  would  include  a 
compressor  building,  a  compressor 
control  building,  and  an  auxiliary 
building;  station  piping  and  valves;  and 
an  auxiliary  electric  generator. 
Additionally,  the  Veyo  Compressor 
Station  would  include  gas  coolers, 
filter/separate  equipment,  a  pig 
launcher/receiver,  a  4.3-mile-long 
access  road,  and  a  2.4-mile-long  single 
wood  pole  power  line.  The  Daggett 
Compressor  Station  would  include 
filter/separator  equipment  and  an 
electrical  transformer  (rather  than  an 
auxiliary  electric  generator). 

Installation  of  an  additional 
compressor  at  the  Muddy  Creek 
Compressor  Station  would  necessitate 
an  extension  of  the  existing  compressor 
building  and  installation  of  additional 
gas  coolers.  Kem  River  also  proposes  to 
sandblast  and  re-coat  about  200  feet  of 
the  existing  buried  36-inch-diameter 
compressor  discharge  piping  within  the 
station  yard. 


'  Kern  River's  application  was  filed  with  the 
Commission  under  Section  ~[c]  of  the  .Natural  Gas 
and  .Subpart  A  of  Fart  157  of  the  Commission's 
regulations. 


-  A  pipeline  'pig  "  is  a  device  used  to  internally 
clean  or  inspect  the  pipeline.  A  pig  launcher/ 
receiver  is  a  surface  faciMty  where  pigs  are  inserted 
or  retrieved  from  the  pipeline. 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street.  NE.,  Washington,  DC  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 


Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  disturb  about  136  acres  of 
land.  Following  construction,  about  86 
acres  would  be  maintained  as  new 
aboveground  facility  sites  (including 
upgraded  access  to  the  new  Veyo 
Compressor  Station).  The  remaining  50 
acres  of  land  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ■*  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
lU  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

•  geology  and  soils 

•  cultiiral  resources 

•  vegetation  and  wildlife 

•  endangered  and  threatened  species 

•  land  use 

•  air  quality  and  noise 

•  public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  yve  make 
our  recommjendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 


•*  "We",  and  "our"  refer  to  the  environmeni  staff 
of  the  Office  of  Energy  Projects  (OEP). 


instructions  in  the  public  participation 
section  beginning  on  page  5. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  the 
following  issue  that  we  think  deser\'es 
attention,  based  on  a  preliminary'  review 
of  the  proposed  facilities  and  the 
environmental  information  provided  by 
Kern  River.  This  preliminary  issue  list 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Fifteen  federally  listed  endangered 
or  threatened  species  may  occur  in  the 
proposed  project  area. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor.  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  compressor  station  locations 
and/or  access  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers. 
Secretary,  Federal  Energy  Regulatory- 
Commission.  888  First  Street.  NE.  Room 
lA.  Washington.  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  1. 

•  Reference  Docket  No.  CPOl-31- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  January  15,  2001. 

Comments  may  also  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instmctions  on  the 
Commission's  web  site  at  http:// 
wv^w.ferc.fed.us/efi/doorbell.htm  under 
the  link  to  the  User's  Guide.  Before  you 
can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
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proceeding  known  as  an  "intervenor". 
Inter\'enors  play  a  more  formal  role  in 
the  process.  .-Kmong  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  fillings  to 
the  Secretary  of  the  (Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  vou 
want  to  become  an  intervenor.  you  must 
file  a  motion  to  intervene  according  to 
Rulfe  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendi.x  2)   Onlv 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  t202)  208-0004  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2474. 

Similarly,  the  "CIPS"  link  on  FERC 
Internet  website  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings.  From  the  FERC 
Internet  website,  click  on  the  "CIPS" 
link,  select  "Docket  #"  from  the  CIPS 
menu,  and  follow  the  instructions.  For 
assistance  with  access  to  CIPS,  the  CIPS 
helpline  can  be  reached  at  (202)  208- 
2474 

David  P.  Boenjers, 

.Se(  re/an 

IFR  Dot   00-32.540  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  New  License 

De(.einber  i:>.  JOUO 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Pmifct  So  199. 


c.  Date  Filed:  November  20,  2000. 

d.  Submitted  Bv:  South  Carolina 
Public  .Service  Authority — current 
licensee. 

e.  \nme  of  Project:  Santee  Cooper 
Hydroelectric  Project. 

f.  Location:  On  the  Santee  and  Cooper 
Rivers,  in  Berkeley,  Calhoun, 
Clarendon,  Orangeburg,  and  Sumter 
Counties.  South  Carolina.  The  project 
occupies  U.S.  lands  in  the  Francis 
Marion  National  Forest. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h  Licensee  Contact:  John  Dulude, 
South  Carolina  Public  Service 
Authority.  One  Riverwood  Drive,  P.O. 
Box  2946101,  Moncks  Comer,  SC  29461 
(84.1)  761^046. 

i.  FERC  Contact:  Ron  McKitrick, 
ronald.mckitrick@ferc.fed.us,  (770)  452- 
3778. 

j.  Effective  date  of  current  license: 
May  1,  1979. 

k.  Expiration  date  of  current  license: 
March  31,  2006. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  two 
developments: 

The  Santee  Development  consists  of 
the  following  existing  facilities:  (1)  The 
50-foot-high,  7.5-mile-long  Santee  Dam 
comprised  of:  (i)  a  north  earthen 
embankment  dam;  (ii)  a  gated  concrete 
spillway  section;  and  (iii)  a  south 
earthen  embankment  dam;  (2)  the  97. 
274-acre  Lake  Marion  reservoir;  (3)  a 
powerhouse,  integral  with  the  dam. 
containing  a  single  generating  unit  with 
an  installed  capacity  of  2  MW,  (4)  a  23- 
inile-long,  33-kV  transmission  line;  and 
(5)  other  appurtenances. 

The  Cooper  Development  consists  of 
the  following  existing  facilities:  (1)  The 
100-foot-high.  2.1-mile-long  Pinopolis 
Dam  comprised  of:  (i)  the  east  and  west 
earthen  embankment  dams;  and  (ii)  the 
east.  west,  and  north  dikes;  (2)  the 
55.394-acre  Lake  Moultrie  reservoir;  (3) 
the  (efferies  powerhouse,  integral  with 
the  dam,  containing  five  generating 
units  with  a  total  installed  capacity  of 
132  MW.  (4)  a  4.5-mile-long  tailrace 
canal  (;(mne<:ting  with  the  Cooper  River; 
(5)  a  1 15-kV  transmission  line;  (6)  a  7.5- 
mile-long  diversion  canal  connecting 
Lake  Marion  and  Lake  Moultrie;  (7)  a 
fiO-foot-wide.  180-foot-long  navigational 
lock:  and  (8)  other  appurtenances. 

m.  Each  application  for  a  new  Ucense 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 


for  license  for  this  project  must  be  filed 
by  March  31.  2004. 

David  P.  Boergers, 

Secretary. 

(FR  Do( .  00- .12534  Filed  12-20-00:  8:45  ami 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

December  15,  2000. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  commimication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made'under  18  CFR 
385.2201(e)(l)(v). 


The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Exempt 

1.  CPOO-14-000— 11-20-00— Tim 
Drake. 

2.  CPOO-14-000— 11-20-00— Tim 
Drake. 

3.  Project  No.  2042-013—11-21-00— 
Timothy  Welch. 

4.  CPOO-6-000— 11-27-00— Jon 
Schmidt. 

5.  CPOO-6-000— 11-22-00— Ken 
Huntington. 

6.  CPOO-6-000— 11-20-000— Jon 
Schmidt. 

7.  Project  No.  2114— 11-20-00— Lymi 
R.  Miles. 

8.  CP98-150-002— 11-7-00— Donald 
J.  Stauber. 

9.  CPOO-452-000— 11-20-00— Ed 
Martinez. 

10.  CP98-1 50-000— 11-13-00  &  11- 
14-00— Juan  Polit. 

11.  Project  Nos.  5931  and  7282—11- 
29-00— Donald  B.  Koch. 

12.  Project  No.  8657— 11-27-00— CDL 
Perkins. 

13.  CPOO-14-000— 11-20-00— John 
Wisniewski. 

14.  CPOO-141-000— 11-30-00— Ann 
Garrett. 

15.  ELOO-95-000— 12-11-00— Robert 
D.  Glynn.  Jr. 

16.'CP97-315-000,  et  al— 12-20- 
00 — David  Geisler. 

17.  ELOO-95-000  and— 12-4-00— 
Lynn  Schenk. 

18.  CPOO-404-000— 11-20-00— 
Michael  McCarthy. 

19.  CPOO-14-000  and  CPOO-6-000— 
11-29-00 — John  J.  Wisniewski. 

20.  CPOO-452-000— 11-27-00— 
Joanne  Wachholder. 

21.  CPOO-14-000,  CP00-15-000  and 
CPOO-16-000— 11-14-00— Joe  Peterson. 

22.  CPOO-14-000,  CPOO-15-000  and 
CPOO-16-000— 1 1-22-00— Tod 
Mattson,  Doug  Lake  and  Jeff  Thommes. 

23.  CPOO-14-000.  CPOO-15-000  and 
CPOO-1 6-000—1 1-20-00— Jeff 
Thonunes. 

24.  CPOO-14-000.  CPOO-15-000  and 
CPOO-16-000— 10-4-00— Joe  Peterson. 

25.  CPOO-14-000.  CPOO-15-000  and 
CPOO-16-000— 10-9-00 — Joe  Perterson. 

26.  CPOO-14-000,  CPOO-15-000  and 
CPOO-16-000 — 10-19-00 — Joe  Peterson. 

27.  CPOO-14-000,  CPOO-15-000  and 
CPOO-16-000 — 10-23-00 — Joe  Peterson. 

28.  Project  No.  1494—12-08-00— 
Brian  Romemek. 

29.  Project  No.  2069—03-21-00— 
Carol  Gleichman. 


30.  ELOO-107— 12-14-00— Steve 
Peace. 

31.  EROl-607-000  and  ELOO-95- 
000 — 12-12-00 — Governor  Gray  Davis. 
Lynn  Schenk,  Michael  Kahn  and  John 
Stevens. 

32.  CP99-94-000— 12-04-00— W. 
Ralph  Hough. 

33.  EROO-607  and  ELOO-95-000— 12- 
13-00  &  12-14-00 — Governor  Gray 
Davis,  Secretary  Bill  Richardson, 
Senator  Feinstein,  et  al. 

Prohibited 

1.  ELOO-95,  ELOO-98,  ELOO-107— 11- 
25-00— Steven  Stoft. 

2.  ELOO-95.  ELOO-98.  ELOO-107— 11- 
27-00— Steven  Stoft. 

3.  ELOO-95.  ELOO-98.  ELOO-107— 11- 
27-00— Steven  Stoft. 

4.  ELOO-95.  EL0O-98.EL00-107— 11- 
28-00— Steven  Stoft. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  00-32531  Filed  12-20-00;  8:45  ami 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-692&-1] 

Office  of  Research  and  Development 
Board  of  Scientific  Counselors, 
Executive  Committee  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92^63,  as  amended  (5  U.S.C,  App.  2) 
notification  is  hereby  given  that  the 
Envirorunental  Protection  Agency, 
Office  of  Research  and  Development 
(ORD),  Board  of  Scientific  Counselors 
(BOSC),  will  hold  an  Executive 
Committee  Meeting. 
DATES:  The  Meeting  will  be  held  on 
January  25-26,  2001.  On  Thursday. 
January  25,  the  meeting  will  begin  at 
9:00  a.m.,  and  will  recess  at  4:30  p.m. 
On  Friday,  January  26,  the  meeting  will 
reconvene  at  9:00  a.m.  and  will  adjourn 
at  approximately  1:00  p.m.  All  times 
noted  are  Eastern  Time. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ritz  Carlton,  Pentagon  City.  1250 
South  Hayes  Street,  Arlington,  Virginia 
22202,(703)415-5000. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  will  include,  but  not  be  limited  to: 
BOSC  upcoming  activities,  including 
Sub-Committee  Appointments  and 
Charge,  Review  of  EPA-ORD 
Communications,  and  ORD  Multi-year 
Plans  discussion. 


Anyone  desiring  a  draft  agenda  may 
fax  their  request  to  Shirley  R.  Hamilton 
(202)  565-2444.  The  meeting  is  open  to 
the  public.  Any  member  of  the  public 
wishing  to  make  a  presentation  at  the 
meeting  should  contact  Shirley 
Hamilton.  Designated  Federal  Officer. 
U.S.  Environmental  Protection  Agency. 
Board  of  Scientific  Counselors.  Office  of 
Research  and  Development  (8701 R), 
1200  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460;  or  by  telephone 
at  (202)  564-6853.  In  general  each 
individual  making  an  oral  presentation 
will  be  limited  to  a  total  of  three 
minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  R.  Heunilton.  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development.  (8701R),  1200 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20460,  (202)  564-6853. 

Dated:  December  14.  2000. 
Peter  W.  Preuss, 

Director.  National  Center  for  Environmental 
Research. 

IFR  Doc.  00-32560  Filed  12-20-00;  a:45  am] 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6920-3] 

Velsicol/Hardeman  County  Landfill 
Superfund  Site;  Mathis  Brothers/South 
Marble  Top  Road  Landfill  Superfund 
Site;  Shiaver's  Farm  Superfund  Site 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
pursuant  to  section  122(h)  of  CERCLA 
with  Velsicol  Chemical  Corporation  for 
recovery  of  past  and  future  response 
costs  concerning  three  Superfund  sites: 
the  V^elsicol/Hardeman  County  Landfill 
Superfund  Site,  Toone.  Hardeman 
County.  Tennessee;  the  Mathis  Brothers/ 
South  Marble  Top  Road  Landfill 
Superfund  Site.  Kensington.  Walker 
County.  Georgia;  and  the  Shaver's  Farm 
Superfund  Site.  Lafayette.  Walker 
County,  Georgia.  The  Agreement 
requires  Velsicol  Chemical  Corporation 
to  pay  approximately  S4  million  dollars, 
plus  interest,  to  resolve  its  outstanding 
and  potential  liabilities  at  the  three 
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Sites.  The  Agreement  provides  Velsicol 
Chemical  Corporation  with  a  monthly 
payment  schedule  which  will  allow  it  to 
pav  all  of  the  outstanding  amounts  over 
three  years.  For  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agencv  will  receive  written 
comments  relating  to  the  settlement. 
The  Agency  will  consider  all  comments 
received  and  may  modify  or  withdraw 
its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  Copies  of  the  proposed 
settlement  are  available  from:  Ms.  Paula 
v.  Batchelor.  U.S.  Environmental 
Protection  Agency.  Region  IV,  Waste 
Management  Division  61  Forsvth  Street. 
SW..  Atlanta,  Georgia  30303.  404/562- 
8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  at  the  above  address  on 
or  before  lanuary  22,  2001. 

Dated:  December  4.  2000 
Franklin  E.  Hill, 

Chief.  CERCL-\  Program  Services  Branch. 
Waste  Sfanagement  Division 
(FR  Do(    0O-:i2.S59  Filed  12-20-00;  8:4.t  am] 
aiLUNG  COOE  6S60-«(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

December  14.  2000. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair.  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  \'o.:  3060-0853. 

Expiration  Date:  12/31/2003. 

Title:  Receipt  of  Service  Confirmation 
Form  and  Adjustment  of  Funding 
Commitment  and  Modification  to 
Receipt  of  Service  Confirmation  Form — 
Universal  Service  for  Schools  and 
Libraries. 

Form  \'o    FCC  Form  486  and  FCC 
Form  500. 

Respondents:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 


Estimated  Annual  Burden:  40,000 
respondents;  1.5  hours  per  response 
(avg);  45,000  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeepmg  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  The  Commission  adopted 
rules  providing  support  for  all 
telecommunications  services,  Internet 
access,  and  internal  connections  for  all 
eligible  schools  and  libraries.  To 
participate  in  the  program  schools  and 
libraries  must  confirm  that  they  are 
actually  receiving  the  services  eligible 
for  support  via  FCC  Form  486.  The 
purpose  of  FCC  Form  486  is  to  ensure 
that  services  are  actually  being  provided 
and  that  a  billing  relationship  exists 
between  the  service  provider  and 
applicant.  Failure  to  file  a  Form  486 
means  that  no  payments  may  be  made 
to  a  service  provider  (or  for  an  applicant 
reimbursement,  which  is  passed 
through  the  service  provider)  on  the 
particular  Funding  Request  Number. 
(No.  of  respondents:  30,000;  hours  per 
response:  1  hour;  total  annual  burden: 
30,000).  FCC  Form  500  is  used  to  adjust 
funding  commitments  and/or  modify 
the  dates  for  receipt  of  services.  Only 
some  applicants  will  avail  themselves  of 
the  Form  500.  It  is  available  for 
applicants  who  wish  to  keep  their 
information  current  or  who  wish  to 
return  funds  to  the  Universal  Service 
Fund.  (No.  of  respondents:  10.000; 
hours  per  response:  1.5  hours;  total 
annual  burden:  15.000  hours).  Copies  of 
the  forms  are  available  via  the  Internet 
at  www.sy.un/versoyservyce. o/;g. 
Obligation  to  respond:  Required  to 
obtain  or  retain  benefits. 

OMB  Control  No.:  3060-0711. 

Expiration  Date:  12/31/2003. 

Title:  Implementation  of  Section 
34(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended  by 
the  Telecommunications  Act  of  1996  (47 
CFR  Sections  1.5001-1.5007). 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  15 
respondents;  10  hours  per  response 
(avg);  150  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $48,000. 

Frequency  of  Response:  On  occasion. 

Description:  47  CFR  1.5001-1.5007 
implement  section  34(a)  of  the  Public 
Utility  Holding  Company  Act.  The  rules 
provide  filing  requirements  and 
procedures  to  expedite  public  utility 
holding  company  entry  into  the 
telecommunications  industry.  Persons 
seeking  a  determination  of  exempt 
telecommunications  company  (ETC) 
status  must  file  in  good  faith  for  a 
determination  by  the  Commission. 


Applicants  are  required  to  file,  among 
other  things,  with  the  Commission  a 
brief  description  of  their  planned 
activities,  and  a  sworn  statement 
attesting  to  any  facts  presented  to 
demonstrate  eligibility  for  ETC  status 
and  attesting  to  any  representation 
otherwise  offered  to  demonstrate 
eligibility  for  ETC  status.  Applicants  are 
required  to  submit  sworn  statements 
certifying  that  they  complied  with  part 
1 ,  subpart  P  of  the  Commission's 
regulations.  Finally,  applicants  are  also 
required  to  serve  copies  of  their 
application  with  the  SEC  and  affected 
state  commissions.  The  applicants  must 
notify  the  Commission  of  material 
change  in  facts  within  30  days  of  the 
change  in  fact.  The  information  will  be 
used  by  the  Commission  to  determine 
whether  persons  satisfy  the  statutory 
criteria  for  exempt  telecommunications 
company  status.  Obligation  to  respond: 
Required  to  obtain  or  retain  benefits. 

Public  reporting  burden  for  the 
collection  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management.  Washington,  DC  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  00-32468  Filed  12-20-00;  8:45  am] 

WUJNG  CODE  6712-01-U 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banlcs  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  peiragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
5.2001. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 


President)  925  Grand  Avenue,  Kansas 
City .  Missouri  64 1 98-0001 : 

1 .  Michael  L.  Dahir,  Omaha,  Nebraska, 
to  acquire  voting  shares  of  DB  Holding 
Company,  Inc,  Omaha,  Nebraska,  and 
thereby  indirectly  acquire  voting  shares 
of  Omaha  State  Bank,  Omaha,  Nebraska, 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

2.  Louis  Charles  McMurray,  Madera, 
California,  to  acquire  additional  voting 
shares  of  Central  Valley  Community 
Bancorp,  Clovis,  California,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Clovis  Community  Bank, 
Clovis,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  15.  2000. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-32506  Filed  12-20-00;  8:45  am] 
BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formattons  of,  AcquisltkMis  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acqiiire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  January  16. 
2001. 
A.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1 .  Stichting  Prioritiet  ABN  AMRO 
Holding,  Amsterdam,  The  Netherlands; 
Stichting  Administratiekantoor  ABN 
AMRO  Holding,  Amsterdam,  The 
Netherlands;  ABN  AMRO  Holding  N.V.. 
Amsterdam,  The  Netherlands;  ABN 
AMRO  Bank  N.V.,  Amsterdam,  The 
Netherlands;  ABN  AMRO  North 
America  Holding  Company,  Chicago. 
Illinois;  and  ABN  AMRO  North 
America,  Inc.,  Chicago,  Illinois;  to 
acquire  100  percent  of  the  voting  shares 
of  Michigan  National  Corporation, 
Farmington  Hills,  Michigan,  and 
thereby  indirectly  acquire  Michigan 
National  Bank,  Farmington  Hills, 
Michigan.  Applicants  also  have  applied 
to  acquire  Independence  Life  Insurance 
Company,  Phoenix.  Arizona,  and 
thereby  engage  in  the  sale  of  credit 
related  insin-ance,  pursuant  to 
§225.28(b)(ll)  of  Regulation  Y  and 
Independence  One  Capital  Management 
Corporation,  Farmington  Hills, 
Michigan,  and  thereby  engage  in 
investment  advisory  services,  pursuant 
to  §  225.28(b)(6)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  15.  2000. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-32507  Filed  12-20-00;  8:45  am) 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 


The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  wwrw.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  5,  2001. 

A.  Federal  Reserve  Bank  of  Cleveland 

(Jeffrey  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street.  Cleveland,  Ohio 
44101-2566: 

1.  United  Bancshares,  Inc.,  Columbus 
Grove,  Ohio;  to  acquire  Citizens  Bank  of 
Delphos,  Federal  Savings  Bank, 
Delphos,  Ohio,  and  engage  in 
permissible  savings  association 
activities  pursuant  to  §  225.28(b)(4)  of 
Regulation  Y.  Comments  on  this 
application  must  be  received  by  January 
16. 2001. 

B.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  Michigan  National  Corporation. 
Farmington  Hills,  Michigan;  to  acquire 
Standard  Federal  Bancorporation.  Inc., 
Troy.  Michigan,  and  thereby  indirectly 
acquire  Standard  Federal  Bank,  Troy, 
Michigan,  and  thereby  engage  in  the 
nonbanking  activity  of  operating  a 
savings  association  pursuant  to 
§  225.28(b)(4)  of  Regulation  Y. 
Comments  on  this  application  must  be 
received  by  January  16.  2001. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Pat  Marshall.  Manager  of 
Analytical  Support.  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco.  California  94105-1579: 

1 .  City  National  Corporation.  Beverly 
Hills.  California;  to  acquire  Reed, 
Conner  &  Birdwell.  Inc.,  Los  Angeles, 
California,  and  thereby  engage  in  acting 
as  investment  and  financial  advisor 
pursuant  to  §  225.28(b)(6)  of  Regulation 
Y;  and  providing  administrative  services 
to  mutual  funds.  Lloyds  TSB  Group  pic. 
84  Federal  Reser\'e  Bulletin  128  (1998). 

Board  of  Governors  of  the  Federal  Reserve 
Sv.stem.  December  l.S.  2000. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Dor.  00-32508  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  6210-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-161] 

Public  Healtti  Assessments  Completed 

AGENCY:  Agencv  fr)r  Toxic  SuhstaiK  fs 
and  Disease  Registry  (ATSDR). 
Department  of  Health  and  Human 
Ser\-ices  (HHS). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  those 
sites  for  which  ATSDR  has  completed 
public  health  assessments  during  the 
period  from  July  through  September 
2000.  This  list  includes  sites  that  are  on 
or  proposed  for  inclusion  on  the 
National  Priorities  List  (.NPL).  and 
includes  sites  for  which  assessments 
were  prepared  in  response  to  requests 
from  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams,  P  E..  DEE,  Assistant 
Surgeon  General,  Director,  Divisit)n  of 
Health  Assessment  and  Consultation, 
Agencv  for  Toxic  Substances  and 
Disease  Registry,  1600  Clifton  Road. 
NE.,  Mailstop  E-32,  Atlanta,  Creorgia 
30333,  telephone  (404)  639-061o/^ 
SUPPLEMENTARY  INFORMATION:  The  most 
recent  list  of  completed  public  health 
assessments  was  published  in  the 
Federal  Register  on  September  21.  2000 
{65  FR57190).  This  announcement  is  the 
responsibility  of  ATSDR  under  the 
regulation.  Public  Health  .Assessments 
and  Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  (42 
CFR  part  90).  This  rule  sets  forth 
ATSDR's  procedures  for  the  conduct  of 
public  health  assessments  under  section 
104(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S,C. 
9604(i)) 

Availability 

The  completed  public  health 
assessments  and  addenda  are  available 
for  public  inspection  at  the  Division  of 
Health  Assessment  and  Consultation. 
.\gency  for  Toxic  Substances  and 
Disease  Registry,  Building  33,  Executive 
ParkJDrive,  Atlanta,  Georgia  (not  a 
mailing  address),  between  8  am  and 
4:30  p.m  ,  Mondav  through  Friday 
except  legal  holidays.  The  c.ompleted 
public  health  assessments  are  alx) 
available  by  mail  through  the  C  S 
Department  of  Commerce,  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road,  Springfield, 


Virginia  22161.  or  by  telephone  at  (703) 
HU5-(i()()().  NTIS  charges  for  copies  of 
piiblii  health  assessments  and  addenda. 
The  NTIS  order  numbers  are  listed  in 
parentheses  following  the  site  names. 

Public  Health  Assessments  Completed 
or  Issued 

Between  |ulv  1  and  September  30. 
2000.  publu  health  assessments  were 
issued  for  the  sites  listed  below: 

NPL  Sites 

Florida 

Tvndall  Air  Force  Base — Panama  City — 

(PB21)- 108005) 
Whiting  Field  Naval  Air  Station 

(.Miases:  Naval  Air  Station 

Whiting  FieldMJSN  Naval  Air  Station 
Whiting  Field  Site)— Milton— (PB20- 
108505) 

Iowa 

Electro-C'oatings.  Incorporated — Cedar 
Rapids— (PB20-108077) 

Massachusetts 

Fort  Devens— Aver— (PB20-106950) 

New  Jersey 

Cornell  Dubilier  Electronics 

Incorporated — South  Plainfield — 

(PB21-101226) 
Federal  Creosote— Manville—(PB21- 

100165) 
Route  561  Dump  (a/k/a  Route  561)  and 

L'nited  States 

Avenue  Burn  (a/k/a  US  Avenue  Burn 
Site)— (PB20-108506) 

New  York 

Pelham  Bav  Landfill— Bronx— (PB20- 

107333) 
Peter  Cooper — (;owanda^PB20- 

108091) 
Sidney  Landfill— Sidney— (PB2Q- 

108092) 

Oklahoma 

Tul.sa  Fuel  and  Manufacturing — 
Collinsvilh>— (PB21-100129) 

Washington 

Bangor  Naval  Submarine  Base  and 
Bangor  Ordnance  Disposal  (US 
Navv)—(PB20-1 07348) 

.\(jn  \PL  Petitioiwd  Sites 

Alaska 

.•\laska  Pulp  Corporation — Sitka — 
(PB2I-100495) 

( California 

koppers  Companv,  Incorporated 
lOroville  Plant)  |a/k/a  Koppers 
(Oroville)l—(PB2 1-100496) 


Dated:  December  14,  2000. 
Georgi  Jones, 

Diri'ctor.  Offiiv  of  Policy  and  Extfrnul  Affairs, 
Agpnrv  for  Toxk  Substancfs  and  Discasf 
Registry . 
|FR  Doc.  00-,')2.500  Filed  12-20-00:  8:4.t  am] 

BILLING  CODE  416»-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[60Day-01-09] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506  (c)(2MA)  of  the 
Paperwork  reduction  Act  of  1995.  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days. 

Proposed  Project 

A  Questionnaire  to  Assess  HIV- 
prevention  Program  Activities  for 
Adolescent  and  School  Health 
Programs — New — National  Center  for 
HIV,  STD  and  TB  (NCHSTP).  The 
proposed  project  is  an  annual  web- 
based  questionnaire  to  report  on  and  to 
assess  HIV-prevention  program 
activities  among  local  and  state  and 
territorial  education  agencies  funded  by 
the  Division  of  Adolescent  and  School 
Health,  Centers  for  Disease  Control  and 
Prevention.  The  purpose  of  this  request 
is  to  obtain  OMB  clearance  to  conduct 
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an  annual  questionnaire  focusing  on 
HIV  prevention  program  activities: 
assistance  and  training  on  school  HIV 
policies,  assistance  and  training  on  HFV 
curricula  and  instruction,  training  on 
student  standards  and  assessment  for 
HIV  prevention,  collaboration  with 
external  partners,  targeting  priority 
populations,  plaiming  and  improving 
projects  and  information  about 


additional  activities.  There  is  currently 
no  standardized  annual  reporting 
process  for  HIV  prevention  activities 
among  local  and  state  education 
agencies  funded  by  the  Division  of 
Adolescent  and  School  Health,  Data 
gathered  from  this  questionnaire  will  (1) 
provide  standardized  information  about 
how  HIV  prevention  funds  are  used  by 
local  and  state  education  agencies.  (2) 


assess  the  extent  to  which  programmatic 
adjustments  are  indicated,  (3)  determine 
the  collective  impact  of  funded 
programs,  and  (4)  provide 
accountability  of  information  for  use  of 
public  funds.  The  estimated  cost  to 
respondents  is  $12,819.45  assuming  an 
hourly  wage  of  $26.40  and-$22.96  for 
local  and  state  education  agency  staff 
respectively. 


Respondents 


Numtier  of 
respondents 


Number  of 
responses/ 
respondent 


Burden  per 

respondent 

(in  hrs.) 


Total  burden 
(In  tirs  ) 


District  Officials  

1 

17 
58 

1 
1 

1 , 

72 
7.2 

122  4 

State  &  Territorial  Officials                           

4176 

Total                                                                                    

5400 

Dated:  December  15,  2000. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy  Planning, 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  00-32543  Filed  12-20-00;  8:45  ami 
BILUNG  COOE  41S3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-10] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506  (c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  die  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other-forms  of  information 
technology.  Send  comments  to  Seleda 
Penyman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333,  Written 
comments  should  be  received  within  60 
days. 

Proposed  Project 

National  Childhood  Blood  Lead 
Surveillance  System — Renewal — (OMB 
No,  0920-0337),  National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC).  In  1992,  the  Centers  for  Disease 
Control  and  Prevention  began  the 
National  Childhood  Lead  Surveillance 
Program  at  the  National  Center  for 
Environmental  Health  (NCEH),  The 
goals  of  the  childhood  lead  surveillance 
program  are  to  (1)  establish  childhood 


lead  surveillance  systems  at  the  state 
and  national  levels;  (2)  use  surveillance 
data  to  estimate  the  extent  of  elevated 
blood-lead  levels  among  children;  (3) 
assess  the  follow-up  of  children  with 
elevated  blood-lead  levels;  (4)  examine 
potential  sources  of  lead  exposure;  and 
(5)  help  allocate  resources  for  lead 
poisoning  prevention  activities.  State 
surveillance  systems  are  based  on 
reports  of  blood-lead  tests  from 
laboratories.  Ideally  laboratories  report 
results  of  all  lead  tests,  not  just  elevated 
values,  to  the  state  health  department, 
but  each  state  determines  the  reporting 
level  for  blood  lead  tests.  In  addition  to 
blood  lead  test  results,  state  child- 
specific  surveillance  databases  contain 
follow-up  data  on  children  with 
elevated  blood-lead  levels  including 
data  on  medical  treatment, 
environmental  investigations,  and 
potential  sources  of  lead  exposure. 
Surveillance  data  for  the  national 
database  are  extracted  from  the  state 
child-specific  databases  and  transferred 
to  CDC.      . 

OMB  approval  for  this  package  will 
expire  on  31  March  2001,  This  request 
is  for  a  3-year  renewal  with  a  change  in 
the  burden  hours.  There  is  no  cost  to 
respondents. 


Type  of  respondents 


No.  of 
respondents 


Frequency  of 
responses 


Avg.  burden/ 

response  in 

tiours 


Total  burden 
tiours 


Slate  Healtti  Departments:. 

a)  annual  reoort         

28 

40 

1 
4 

10.0 
2.0 

280 

b)  auarteriv  reoort                       

320 

Total  



600 
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Dale   December  15.  2000 
Nancy  Cheal, 

Aitinn  Associate  Direct  for  Policy  Planning. 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
iFK  Doc.  00-32544  Filed  12-20-00:  8:45  ami 

BILUNG  COO€  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-11l 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506  (c)(2)(A)  of  the 
Paperwork  Reduction  .\ct  of  1995.  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunitv  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CUV. 
Reports  Clearcmce  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessarv  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utilitv:  (b)  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collecti(m  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor.  C.UC.  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta,  CA  30333.  Written 
comments  should  be  received  within  60 
days 

Proposed  Project:  Vital  Statistics 
Training  Application  Reinstatement — 
(OMB  No.  0920-0217)  National  Center 
for  Health  Statistics  (NCHS).  In  the 
United  States,  legal  authority  for  the 
registration  of  vital  events,  i.e.  births, 
deaths,  marriages,  divorces,  fetal  deaths, 
and  induced  terminations  of  pregnancy, 
resides  individually  with  the  States  (as 
well  as  cities  in  the  case  of  New  York. 
City  and  Washington,  DC)  and  Puerto 
Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  These  governmental  entities  are 
the  full  legal  proprietors  of  vital  records 
and  the  information  contained  therein. 
As  a  result  of  this  State  authority,  the 
collection  of  registration-based  vital 
statistics  at  the  national  level,  referred 
to  as  the  U.S.  National  Vital  Statistics 


System  (NVSS),  depends  on  a 
cooperative  relationship  between  the 
States  and  the  Federal  government.  This 
data  collection,  authorized  by  42  U.S.C. 
242k,  has  been  carried  out  by  NCHS 
since  it  was  created  in  1960. 

To  help  in  achieving  the 
comparability  needed  for  combining 
data  from  all  States  into  national 
statistics,  NCHS  carries  out  a  training 
program  for  State  and  local  vital 
statistics  staff  to  assist  in  developing 
expertise  in  all  aspects  of  vital 
registration  and  vital  statistics.  The 
training  offered  under  this  program 
includes  courses  for  registration  staff, 
statisticians,  and  coding  specialists,  all 
designed  to  bring  about  a  high  degree  of 
uniformity  and  quality  in  the  data 
provided  by  the  States.  This  training 
program  is  authorized  by  42  U.S.C. 
242b,  section  304(a).  In  order  to  offer  the 
types  of  training  that  would  be  most 
useful  to  vital  registration  staff 
members,  NCHS  requests  information 
from  State  and  local  vital  registration 
officials  about  their  projected  needs  for 
training.  NCHS  also  asks  individual 
candidates  for  training  to  submit  an 
application  form  containing  name, 
address,  occupation,  work  experience, 
education,  and  previous  training.  These 
data  enable  NCHS  to  determine  those 
individuals  whose  needs  can  best  be 
met  through  the  available  training 
resources.  There  is  no  cost  to 
respondents  in  providing  these  data. 


Respondents 


Number  of 
respondents 


Responses/ 
respondents 


Avg 

burden/ 

response 

(in  hrs) 


Total 
burden 
hours 


State,  local,  and  Terntory  Registration  Officials 
Training  Applicants  

Total  


57 
100 


.33 
25 


19 
25 


44 


Dated:  December  l=j,  2000 
Nancy  Cheal, 

.Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation  Centers  for  Disease 
Control  and  Prevention  iCDCI 
[FR  Doc.  00-32545  Filed  12-20-00;  8:45  am) 

aiLUNG  CODE  41«3-1S-I> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-12-01] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (C'DC)  publishes  a  list  of 
information  (:ollef:tion  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CD(;,  Desk  Officer;  Human 


Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Questionnaire 
Design  Reseeirch  Laboratory  (QDRL) 
2001-2003,  (OMB  No.  0920-0222)— 
Revision — National  Center  for  Health 
Statistics  (NCHS),  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
QDRL  conducts  pretesting  activities 
related  to  the  development  of  NCHS  and 
other  Federal  survey  questionnaires, 
such  as  the  National  Health  Interview 
Survey  (NHIS),  These  activities  mainly 
involve  use  of  the  cognitive  interview, 
in  which  volunteer  respondents 
("laboratory  subjects")  are  administered 
draft  survey  questions,  and  are  asked  to 
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react  to  those  questions.  The  cognitive 
interviewer  notes  sources  of  error  in 
these  questions,  based  on  problems  that 
subjects  have  in  comprehending  the 
questions  and  in  attempting  to  recall  the 
information  requested.  After  several 
cycles  of  testing  of  small  numbers  of 
respondents  (generally  10-12),  and 
development  of  the  questions  between 
testing  "rounds,"  the  questionnaires  are 
improved  to  the  point  to  which  they  are 


ready  for  field  testing  and  household 
administration,  QDRL  staff  are  also 
engaged  in  the  conduct  of  general 
questionnaire  design  research,  in  which 
survey  questions  are  administered  to 
laboratory  subjects  using  different 
phrases,  or  under  different 
administration  modes  (e.g.,  face-to-face 
versus  telephone),  in  order  to  determine 
the  optimal  means  for  presenting  the 
questions.  These  investigative  pretesting 


activities  are  now  routinely  used  by 
NCHS  and  by  other  survey  organizations 
for  testing  and  development  purposes, 
and  result  in  high  data  quality  at  a 
minimal  cost,  especially  in  terms  of 
respondent  burden.  We  also  support 
field  testing  on  occasion  to  assure 
adequate  pretesting  of  health  sur\'ey 
instruments.  Total  burden  hours  for  this 
data  collection  are  550  hours. 


Respondents 


Numtjer  of 
respondents 


Numt)er  of 
responses 

per 
respondent 


Avg.  burden 
response 
(in  hours) 


Response 
burden 
(tiours) 


2001  test  volunteers 

2002  test  volunteers 

2003  test  volunteers 


500 
500 

500 


1.1 
1.1 

1  1 


550 
550 
550 


Dated:  December  15,  2000. 
Nancy  Cheal, 

.■\cting  Director  for  Policy,  Planning,  and 
Evaluation  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  00-32546  Filed  12-20-00;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-11-01] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S,C, 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
conmients  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

National  Survey  of  Hospital 
Coagulation  Laboratories — New — Public 
Health  Practice  Program  Office 
(PHPPO),  Centers  for  Disease  Control 
and  Prevention  (CDC).  As  part  of  the 


continuing  effort  to  support  public 
health  objectives  of  treatment,  disease 
prevention  and  surveillance  programs, 
the  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Practice  Program  Office  (PHPPO),  seeks 
to  collect  information  on  coagulation 
testing  practices  among  U.S.  hospital 
laboratories.  The  purpose  of  this  project 
is  to  define  the  state  of  testing  practices 
in  a  random  sample  of  800  U.S.  hospital 
laboratories  for  selected  coagulation 
analytes  by  conducting  a  questionnaire 
survey  of  these  laboratories.  The 
objectives  of  this  survey  are  to  collect 
data  to  assess  the  variability  of  selected 
analytical  and  non-analytical  variables, 
such  as  normal  ranges,  used  for  selected 
coagulation  tests.  There  has  not  been  a 
systematic  and  nationally  based  survey 
of  coagulation  testing  practices  among 
U.S.  hospital  laboratories.  Such  a 
surveillance  is  needed  due  to  the  impact 
that  coagulation  testing  practices  can 
have  on  the  diagnosis  and  management 
of  coagulation  disorders. 

There  is  ample  evidence  of  variability 
in  coagulation  testing  practices  based  on 
published  literature  corresponding  to 
experiences  of  individual  institutions 
that  deal  with  analytical  (e.g.,  impact  of 
instrument  and  kit  reagents  on 
laboratory  results)  as  well  as  pre- 
analytical  (such  as  specimen  treatment) 
and  post-analytical  (such  as  results 
presentation)  issues.  However,  there  has 
not  been  a  systematic  survey  of  national 
hospital  laboratories  that  has 
documented  the  nature  and  extent  of 
such  variability  for  selected  coagulation 
tests.  Preliminarv  observations 


document  substantial  inter-institutional 
variability  in  coagulation  testing 
practices,  with  likely  effect  on  patient 
outcome. 

This  study  will  explore  current 
practices  for  one  or  more  selected 
coagulation  tests  to  document  the  extent 
and  nature  of  variability  in  the  testing 
processes.  It  is  anticipated  that 
information  from  this  study  will  be  used 
for  several  purposes.  First,  results  from 
this  project  may  be  used  in  a  future 
study  in  order  to  surmise  the  potential 
impact  of  various  testing  practices  on 
patient  outcomes.  A  second  anticipated 
use  of  this  study's  results  is  to 
implement  targeted  laboratory 
improvement  efforts.  Finally,  this  study 
may  form  the  basis  for  a  future  study  to 
assess  the  extent  and  nature  of  problems 
in  diagnosis  and  treatment  of  patients 
caused  by  inaccurate  laboratory  results. 
Because  hypo-and  hypercoagulability 
disorders  are  prevalent  in  the  U.S.  and 
they  are  defined  to  a  great  extent  by 
laboratory'  tests,  a  well  designed 
laboratory  practice  sur\'ey  is  expected  to 
be  pf  great  public  health  significance  for 
the  nation. 

CDC  plans  to  sample  800  laboratories 
that  perform  selected  coagulation  tests. 
The  time  required  to  complete  a  survey 
will  be  approximately  0.5  hours.  We 
anticipate  that,  of  the  respondents, 
approximately  80  will  be  Coagulation 
Laboratory  Directors  (physicians)  and 
approximately  720  will  be  Coagulation 
Laboratory  Supervisors.  The  total 
estimated  annualized  burden  is  425 
hours. 


Respondent 


Number  of 
respondents 


Responses 

per 
respondent 


Average  No. 
hrs/tesponse 


Laboratory  Director  

Laboratory  Supervisor 


80 
720 


30/60 
30/60 
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Respondent 


Number  ot 
respondents 


Responses 

per 
respondent 


Director  Follow-up 


300 


1 


Average  No 
hrs/tesponse 

5/60 


Dated:  December  15.  2000. 
Nancy  Cheal. 

.A(  (my  Director  for  Policy.  Planning,  and 
Evaluation.  Centers  for  Disease  Control  and 
Prevention  ICDCj. 

FR  I)(H    00-f2=i47  Filed  12-20-00;  8:45  ami 
BILLING  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-08-01] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  antl 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  bv  the  Office  of  Management  anil 
Budget  (OMB)  in  compjliaiice  with  the 
Papei^vork  Reduction  Act  (44  U.S.C. 
Chapter  35)  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  C'learance 
Officer  at  (404)  Hat^royo.  .Send  written 
comments  to  CDC.  Desk  (Hficer;  Human 
Resources  and  Housing  Branch.  New 
E.xecutive  Office  Building.  Room  10235: 
Washington.  DC  20503.  Written 
comments  should  be  rec  eived  within  30 
davs  :>f  this  notice. 

Proposed  Project 

Thyroid  Disease  in  Persons  Exposed 
to  Radioactive  Fallout  From  .Momii 
Weapons  Testing  at  the  \'e\ada  Test 
Site:  Phase  III— NEW— National  Center 
for  Environmental  Health  (N'("EH). 
Centers  for  Disease  Control  and 


I'revention  (CDC).  In  1997.  the  National 
Cancer  Institute  (NC;i)  released  a  report 
entitled.  Estimated  Exposures  and 
Thvroid  Doses  Received  by  the 
.Vmerican  People  from  1-131  in  Fallout 
Following  Nevada  Nuclear  Bomb  Test. 
This  report  provided  county-level 
estimates  of  the  potential  radiation 
doses  to  the  thvroid  gland  of  American 
t  itizens  resulting  from  atmospheric 
nuclear  weapons  testing  at  the  Nevada 
Test  Site  (NTS)  in  the  1950's  and  1960's. 
The  Institute  of  Medicine  (lOM) 
conducted  a  formal  peer  review  of  the 
report  at  the  request  of  the  Department 
of  Health  and  Human  Services.  In  the 
review.  lOM  noted  that  the  public  might 
desire  an  assessment  of  the  potential 
health  impact  of  nuclear  weapons 
testing  on  American  populations.  The 
lOM  also  suggested  that  further  studies 
of  the  I'tah  residents  who  have 
partu  ipated  in  previous  studies  of 
radiation  exposure  and  thvroid  disease 
might  provide  this  information. 

The  National  (Center  for 
Environmental  Health  (NCEH).  Centers 
for  Disease  (Control  and  Prevention 
(CDC),  proposes  to  conduct  a  study  of 
the  relation  between  exposure  to 
"radioactive  fallout  from  atomic  weapons 
testing  and  the  occurrence  of  thyroid 
disease  on  an  extension  of  a  cohort 
stud\  previouslv  conducted  bv  the 
Llniversity  of  C'tah.  .Salt  Lake  City.  Utah, 
This  stud\  is  designed  as  a  follow-up  to 
a  retrospective  cohort  study  begun  in 
19B5  This  is  the  third  examination 
(hence  Phase  III)  of  a  c:ohort  of 
individuals  who  were  children  living  in 
Washington  County.  I'tah.  and  Lincoln 
County,  Nevada,  in  1965  (Phase  I)  and 


who  were  presumably  exposed  to  fallout 
from  above-ground  nuclear  weapons 
testing  at  the  Nevada  Test  Site  in  the 
1950s.  The  cohort  also  includes  a 
control  group  who  were  children  living 
in  Graham  County.  Arizona,  in  1966  and 
presumably  unexposed  to  fallout. 

The  study  headquarters  will  be  at  the 
University  of  Utah  in  Salt  Lake  City, 
Utah.  The  field  teams  will  spend  the 
majority  of  their  time  in  the  urban  areas 
nearest  the  original  counties  if  the  same 
pattern  of  migration  holds  that  was 
found  in  Phase  II.  These  urban  areas 
include  St.  George.  Utah,  the  Wasatch 
Front  in  Utah,  Las  Vegas,  Nevada. 
Phoenix/Tucson.  Arizona,  and  Denver. 
Colorado.  In  addition,  some  time  will  be 
spent  in  California  as  a  number  of 
subjects  had  relocated  there  at  the  time 
of  Phase  II. 

The  purposes  of  Phase  III  are  three 
fold:  First  to  re-examine  the  participants 
in  Phase  II  for  occurrence  of  thyroid 
neoplasia  and  other  diseases  since  1986. 
Residents  of  the  three  counties  who 
moved  before  they  could  be  included  in 
the  original  cohort  will  be  located  and 
examined.  Second,  disease  incidence 
will  be  analyzed  in  addition  to  period 
prevalence  as  used  in  the  Phase  II 
analysis.  Use  of  incidence  will  allow  for 
greater  power  to  detect  increased  risk  of 
disease  in  the  exposed  population 
through  the  use  of  person-time.  Third, 
disease  specific  mortality  rates  for 
Washington  County.  Utah,  and  a  control 
county,  Cache  County.  Utah,  will  be 
compared  for  people  who  lived  in  these 
two  counties  during  the  time  of  above- 
ground  testing. 


Respondents 


Number  of 
respondents 


Responses/ 
respondent 


Average  bur- 
den response 
(hrs) 


Telephone  Location  Script 

Telephone  Location  Script  (Return  Letter)  

Refusal  Telephone  Script  

New  Person  Location  Telephone  Scnpt  

Recruitment  Next  of  Km  Telephone  Script    

Questionnaire  Not  Returned  Script  *i  iNew)  .. 
Questionnaire  Not  Returned  Scnpt  #2  (New)  .. 

Recruitment  &  Appointment  Script         

Broken  Appointment  Telephone  Script  

New  Parent  Recruitment  &  Appointment  Script 
New  Parent  Alternate  Recruitment  Script 
Other  New  Parent  Recruitment  &  Appointment 
Other  Parent  or  Relative  Permissions  Script     . 

Exposure  Questionnaire  

Questionnaire  Preparation  Booklet 

Group  Memtjer  Information  

Consent  Forms      


4800 

5/60 

240 

5/60 

48 

5/60 

2400 

5/60 

240 

5/60 

48 

5/60 

12 

5/60 

4800 

5/60 

240 

5/60 

120 

5/60 

60 

5/60 

30 

5/60 

30 

5/60 

2400 

1 

2400 

30/60 

4800 

5/60 

4800 

10/60 

Respondents 

Interview  Booklet  

Medical  History  Questionnaire  (male)  

Medical  Records  Release  Telephone  Script  

Medical  History  Questionnaire  (female) 

Travel  Form  

Residence  History 

Refusal  Questionnaire  


Number  of 
respondents 


Responses/ 
respondent 


Average  bur- 
den response 

(hrs) 


4800 

30/60 

2400  : 

1 

240 

5 '60 

2400 

1 

480 

20/60 

2400 

5/60 

48 

5/60 

This  comparison  will  determine  if  the 
risk  of  mortality  in  Washington  County 
(the  exposed  group)  is  significantly 
greater  than  Cache  County  (the  control 
group).  CDC/NCEH  is  requesting  a  three- 
vear  clearance.  The  aiuiual  burden 
hours  are  estimated  to  be  13,607. 

Dated:  December  15,  2000. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  00-32548  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-10-01] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 


information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Pro)ect 

The  Incidence  of  Breast  and  Other 
Cancers  among  Female  Flight 
Attendants — New — National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC) — Flight 
attendants  experience  exposures  which 
may  affect  breast  cancer  risk  including 
exposure  to  elevated  levels  of  cosmic 
radiation  and  circadian  rhythm 
disruption.  This  study  will  evaluate  the 
incidence  of  breast  and  other  cancers 
among  a  cohort  of  approximately  10.000 


women  who  were  employed  as  flight 
attendants. 

The  occurrence  of  breast  and  other 
cancers  will  be  obtained  from  death 
certificates  and  from  telephone 
interviews  with  living  women  and  next- 
of-kin  of  deceased  women.  Each 
interview  will  take  approximately  60 
minutes  to  complete.  Medical  records 
will  be  requested  to  confirm  cancer 
diagnoses.  The  primary  analysis  will 
evaluate  the  risk  of  breast  and  other 
cancers  associated  with  occupational 
exposure  within  the  cohort.  The 
secondary  analysis  will  compare  the 
incidence  of  breast  and  other  cancers  in 
the  cohort  to  that  in  the  general 
population,  with  adjustment  for  factors 
which  might  increase  cancer  risk  in  the 
cohort  independent  of  occupational 
exposure  to  cosmic  radiation  and 
circadian  rhythm  disruption.  The 
annualized  total  burden  is  10.525  hours. 


i 


Respondents 


Number  of 
respondents 


Number  of 
responses/' 
respondent 


Avg   burden 

per 

response 

(in  hrs) 


Flight  attendants/proxies 

Flight  attendants/proxies  whose  eligibility  for  the  study  is  unknown 
Medical  providers 


10.000 

1 

60/60 

300 

t 

5/60 

1.000 

1 

30/60 

Dated:  December  15.  2000. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation.  Centers  for  Disease 
Control  and  Prevention  ICDCj. 
|FR  Doc.  00-32549  Filed  12-20-00;  8:45  ami 

BILUNG  CODE  4163-18-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-1 637] 

Agency  information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Transmittal  of 
Advertising  and  Promotional  Labeling 
for  Drugs  and  Biologies  for  Human 
Use 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  collection  of  information  regarding 
the  promotion  of  prescription  human 
drugs  and  biologies — specifically 
advertising  and  promotional  labeling. 


80438 
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DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  February-  20.  2001. 

ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www. accpssdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  anci  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Nelson.  Offic:e  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PR.-\  (44  U.S.C   3501-3520).  Federal 
agencies  must  obtam  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  thev  cmduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  L'.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506{c)(2l(A)l  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility, 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumpticms  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 


Transmittal  of  Advertising  and 
Promotional  Labeling  for  Drugs  and 
Biologies  for  Human  Use  (OMB  Control 
Number  0910-0376)  (Form  FDA  2253) 

Under  §  314. 81(b)(3)(i)  (21  CFR 
314  81(b)(3)(i)).  sponsors  of  approved 
applications  for  marketed  prescription 
drugs  and  antibiotic  drugs  for  human 
use  are  required  to  submit  specimens  of 
promotional  labeling  and 
advertisemtmts  at  the  time  of  initial 
dissemination  of  the  labeling  and  at  the 
time  of  initial  publication  of  the 
advertisements.  Each  submission  is 
required  tf)  be  accompanied  by  a 
completed  transmittal  Form  FDA  2253 
(Transmittal  of  Advertisements  and 
F'rnmotional  Labeling  for  Drugs  and 
Biologies  for  Human  Use).  Statutory- 
authority  for  the  collection  of  this 
information  is  provided  by  sections 
505(a),  (b),  (j),  and  (k)  and"  701(a)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(a),  (b),  (j).  and  (k)  and 
371(a)).  Similarly,  under  21  CFR 
601.12(f)(4)  (62  FR  39890.  July  24,  1997; 
effective  October  7,  1997). 
manufacturers  of  licensed  biological 
products  are  required  to  submit 
specimens  of  advertising  and 
promotional  labeling  to  FDA  in 
accordance  with  J?  314.81(b)(3)(i). 
Statutory  authority  for  the  collection  of 
this  information  is  provided  by  section 
351  of  the  Public  Health  Service  Act  (42 
U.S.C.  262),  which  gives  FDA  the 
responsibility  to  prescribe  standards 
designed  to  ensure  the  safety,  purity, 
potency,  and  effectiveness  of  biological 
products.  In  furtherance  of  this 
responsibility.  FDA  regulates 
advertising  and  labeling  for  biological 
products  (Currently,  specimens  of 
advertising  and  promotional  labeling  are 
submitted  to  FDA's  Center  for  Biologies 
Evaluation  and  Research  (CBER)  with 
either  Form  FDA  2253  or  Form  FDA 
2567.  whu:h  is  a  two-part  transmittal 
form  that  is  also  used  to  transmit  other 
forms  of  labeling  (e.g..  circulars,  package 
labels,  and  container  labels)  for  CBER 
review  when  a  sponsor  is  requesting 
premarket  approval  of  a  product  or 
proposing  changes  to  a  product  carton 
or  ctmfainer  labeling. 

The  many  types  of  promotional 
materials  are  described  on  Form  FDA 
2253  for  easy  reference.  For  example, 
possible  submitted  promotional 
materials  could  be  a  consumer 
advertisement,  a  professional  sales  aid. 
or  a  consumer  broadcast  advertisement. 
A  single  submission  would  include  two 
copies  each  of  the  promotional 
materials.  Form  FDA  2253,  and  the 
approved  product  labeling.  Submissions 
of  multiple  applications  are  handled  in 


a  similar  manner  as  described  in  the 
form. 

In  1998.  FDA  revised  Form  FDA  2253 
to  enable  it  to  be  used  to  transmit 
specimens  of  promotional  labeling  and 
advertisements  for  biological  products 
as  well  as  for  prescription  drugs  and 
antibiotics.  The  revised  form  had  the 
following  major  changes: 

1.  The  revised,  harmonized  form  is 
now  used  by  sponsors  of  approved 
applications  for  marketed  prescription 
drugs  and  antibiotic  drugs  regulated  by 
the  Center  for  Drug  Evaluation  and 
Research  (CDER)  who  must  submit 
specimens  of  advertisements  and 
promotional  labeling  to  the  agency,  and 
it  may  be  used  by  manufacturers  of 
licensed  biological  products  regulated 
by  the  Center  for  Biologies  and  Research 
(CBER)  who  submit  draft  and/or  final 
copies  of  promotional  labeling  and 
advertisements  to  the  agency.  The 
revised  and  harmonized  Form  FDA 
2253  eliminated  the  need  for  sponsors 
to  use  two  different  forms  to  transmit 
similar  materials  for  submission  to  the 
two  centers.  Although  manufacturers  of 
biological  products  had  the  option  to 
continue  to  use  Form  FDA  2567  to 
transmit  advertisements  and 
promotional  labeling  if  they  wished,  the 
other  uses  of  Form  FDA  2567  remained 
unchanged. 

2.  The  revised,  harmonized  form 
updated  the  information  about  the  types 
of  promotional  materials  and  the  codes 
that  are  used  to  clarify  the  type  of 
advertisement  or  promotional  labeling 
(e.g.,  consumers,  professionals,  news 
services):  and  it  helped  ensure  that  the 
submission  is  complete. 

3.  The  revised  form  provides  for 
sponsors  to  submit  specimens  of 
multiproduct  promotional  labeling  and 
advertisements  to  only  two  files;  to  the 
approved  product  application  of  the 
sponsor's  choice  (generally  the  most 
frequently  promoted  product),  and  to  a 
company  name  file.  This  revision  in  the 
form  has  saved  sponsors  time  and 
money  by  eliminating  the  need  for 
making  multiple  submissions  of  the 
same  promotional  materials.  In 
addition,  because  the  form  was  revised, 
sponsors  no  longer  need  to  maintain 
dual  inventories  of  both  forms,  and  they 
now  have  multiple  processing 
capabilities. 

From  October  1.  1999,  through 
September  30.  2000.  386  sponsors 
submitted  12.235  postmarketing  reports 
via  Form  FDA  2253  to  CDER;  this 
included  2.343  multiple  submissions.  In 
the  same  time  period.  134  sponsors 
submitted  4.243  postmarketing  reports 
via  Forms  FDA  2253  and  2567  to  CBER. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1 . — Estimated  Annual  Reporting  Burden 


I 


21  CFR  Section 


No.  of 
Respondents 


Annual 

Frequency  per 

Response  ^ 


Total  Annual 
Responses  ^ 


Hours  per 
Response 


Total  Hours 


CBER  (none) 

CDER  §31 4.81  (b)(3)(i) 

Total 


134< 
3865 


32 
32 


4.243 
12.395 


8,486 
24.790 
33.276 


'  Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 

2  Average  number  (rounded  to  the  nearest  whole  number)  of  submissions  submitted  annually  per  sponsor.  We  note  that  some  sponsors  submit 

only  once  per  year,  whereas  one  sponsor  had  893  submissions  in  1999. 
3 Total  number  of  Form  FDA  2253  submissions  to  CDER  and  Form  FDA  2253  plus  Form  FDA  2567  to  CBER  in  fiscal  year  (FY)  1999 
*  Number  of  sponsors  that  submitted  establishment  license  applications  and  product  license  applications  to  CBER  in  FY  1999 
5  Numtter  of  sponsors  that  submitted  new  drug  applications  (Including  applications  for  new  antibiotics),  abbreviated  new  drug  applications,  and 

abbreviated  antibiotic  applications  in  FY  1999. 


In  FY  1999,  CDER  received  a  total  of 
12,395  submissions  and  CBER  received 
4,353  submissions  that  would  require 
the  use  of  this  form.  FDA  estimates  that 
2  hours  would  be  required  for  an 
industry  regulatory  affairs  specialist  to 
fill  out  the  form,  collate  the 
documentation,  and  send  the 
submissions  to  CDER  or  CBER. 

Electronic  Submission  of  Promotional 
Materials  Regarding  Prescription  Drugs 
and  Biologies  for  Human  Use 

CDER  and  CBER  are  currently  piloting 
with  approximately  20  sponsors, 
different  methods  to  submit 
postmarketing  submissions  of 
advertising  and  promotional  labeling, 
FDA  anticipates  publishing  in  the . 
Federal  Register  a  draft  guidance  for 
industry  entitled  "Providing  Regulatory 
Submissions  in  Electronic  Format — 
Prescription  Drug  Advertising  and 
Promotional  Labeling."  By  using  this 
suggested  format  for  electronically 
submitting  promotional  materials,  we 
anticipate  that  by  January  2002, 
sponsors  will  submit  about  20  percent 
of  all  materials  electronically  via  Form 
FDA  2253.  Further,  we  anticipate 
posting  a  tillable  electronic  Form  FDA 
2253  on  FDA's  Internet  site.  Applicants 
may  theii  have  the  option  to  fill  out  the 
form  on  their  computer,  and  with 
additional  software,  they  can  maintain 
records  regarding  submitted 
promotional  materials. 

Dated:  December  14.  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

jFR  Doc.  00-32617  Filed  12-20-00  8:45  ami 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-1 395] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Medicated  Feed  Mill  License 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Medicated  Feed  Mill  License"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  6,  2000  (65 
FR  59852),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0337.  The 
approval  expires  on  November  30.  2003. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://vvrww.fda.goy/ 
ohrms/dockets. 

Dated:  December  14,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-32615  Filed  12-20-00:  8:4.5  am] 

HLLING  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  000-1316] 

Agency  information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Guidance  for  Industry  on 
How  to  Use  E-Mail  to  SubmH  a 
Request  for  a  Meeting  or 
Teleconference  to  the  Office  of  New 
Animal  Drug  Evaluation 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Guidance  for  Industry'  on  How  to  Use 
E-Mail  to  Submit  a  Request  for  a 
Meeting  or  Teleconference  to  the  Office 
of  New  Animal  Drug  Evaluation"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  21.  2000 
(65  FR  57194).  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0452.  The 
approval  expires  on  November  30,  2003. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 
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BILLING  CODE  4180-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocltetNo.  00r4-1449] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Guidance 
for  Industry:  Changes  to  an  Approved 
NDA  or  ANDA 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (C)MB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  [anuary  22. 
2001 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  New  Executive  Office 
Bldg..  725  17th  St  NW..  rm.  10235, 
Washington,  DC  20503.  Attn:  VVendv 
Taylor.  Desk  Officer  for  FDA 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Guidance  for  Industry:  Changes  to  an 
Approved  NDA  or  ANDA 

On  November  21,  1997.  the  President 
signed  the  Food  and  Drug 
Administration  Modernization  Act  (the 
Modernization  Act)  (Pubic  Law  105- 
115)  into  law  Section  lib  of  the 
Modernization  Act  amended  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
bv  adding  section  506A  (21  TSC. 
356a).  which  describes  requirements 
and  procedures  for  making  and 
reporting  manufacturing  changes  to 
approved  new  drug  applications 
(NDAs)  and  abbreviated  new  drug 


applications  (ANDA's).  to  new  and 
abbreviated  animal  drug  applications, 
and  to  lic:ense  applications  for  biological 
products. 

Tht-  guidance  is  intended  to  assist 
applicants  in  determining  how  they 
should  report  changes  to  an  approved 
NDA  or  ANDA  under  section  116  of  the 
Modernization  Act,  which  provides 
requirements  for  making  and  reporting 
manufacturing  changes  to  an  approved 
application  and  for  distributing  a  drug 
produc  t  made  with  such  changes. 

The  guidance  provides 
recommendations  to  holders  of 
approved  NDAs  and  ANDA's  who 
intend  to  make  postapproval  changes  in 
accordance  with  section  506A  of  the  act. 
The  guidance  covers  recommended 
reporting  categories  for  postapproval 
changes  for  drugs,  other  than  specified 
biotechnologv  and  specified  synthetic 
biological  products.  Recommendations 
are  provided  for  postapproval  changes 
in:  (1)  Components  and  composition,  (2) 
sites.  (3)  manufacturing  process.  (4) 
specification(s),  (5)  package,  (6) 
labeling,  and  (7)  miscellaneous  changes. 

Some  of  the  basic  elements  of  section 
506A  of  the  act  are  as  follows: 

A  drug  made  with  a  manufacturing 
change,  whether  a  major  manufacturing 
change  or  otherwise,  may  be  distributed 
only  after  the  applicant  validates  the 
effects  of  the  change  on  the  identity, 
strength,  quality,  purity,  and  potency  of 
the  drug  as  these  factors  may  relate  to 
the  safety  or  effectiveness  of  the  drug 
(sections  506A(a)(l)  and  (b)  of  the  act). 
This  section  recognizes  that  additional 
testing,  beyond  testing  to  ensure  that  an 
approved  specification  is  met,  is 
required  to  ensure  unchanged  identity, 
strength,  quality,  purity,  or  potency  as 
these  factors  may  relate  to  the  safety  or 
effectiveness  of  the  drug. 

A  drug  made  with  a  major 
manufacturing  change  may  be 
distributed  only  after  the  applicant 
submits  a  supplemental  application  to 
FDA  and  the  supplemental  application 
is  approved  bv  the  agency.  The 
application  is  required  to  contain 
information  determined  to  be 
appropriate  bv  FDA  and  include  the 
information  developed  by  the  applicant 
when  'validating  the  effects  of  the 
change"  (section  506A(c)(l)  of  the  act). 

A  major  manufacturing  change  is  a 
manufacturing  change  determined  by 
FDA  to  have  substantial  potential  to 
adversely  affect  the  identity,  strength, 
quality,  purity,  or  potency  of  the  drug  as 
these  factors  may  relate  to  the  safety  or 
effectiveness  of  the  drug.  Such  changes 
include:  (1)  A  change  made  in  the 
qualitative  or  quantitative  formulation 
of  the  drug  involved  or  in  the 
specifications  in  the  approved 


application  or  license  unless  exempted 
bv  FDA  by  regulation  or  guidance;  (2)  a 
change  determined  by  FDA  by 
regulation  or  guidance  to  require 
completion  of  an  appropriate  clinical 
study  demonstrating  equivalence  of  the 
drug  to  the  drug  manufactured  without 
the  change;  and  (3)  other  changes 
determined  by  FDA  by  regulation  or 
guidance  to  have  a  substantial  potential 
to  adversely  affect  the  safety  or 
effectiveness  of  the  drug  (section 
506A(c)(2)oftheact). 

FDA  may  require  submission  of  a 
supplemental  application  for  drugs 
made  with  manufacturing  changes  that 
are  not  major  (section  506A(d)(l)(B)  of 
the  act)  and  establish  categories  of 
manufacturing  changes  for  which  a 
supplemental  application  is  required 
(section  506A(d)(l)(C)  of  the  act).  In 
such  a  case  the  applicant  may  begin 
distribution  of  the  drug  30  days  after 
FDA  receives  a  supplemental 
application  unless  the  agency  notifies 
the  applicant  within  the  30-day  period 
that  prior  approval  of  the  application  is 
required  (section  506A(d)(3)(B)(i)  of  tlie 
act).  FDA  may  also  designate  a  category 
of  manufacturing  changes  that  permit 
the  applicant  to  begin  distributing  a 
drug  made  with  such  changes  upon 
receipt  by  the  agency  of  a  supplemental 
application  for  the  change  (section 
506A(d)(3)(B)(ii)  of  the  act).  If  FDA 
disapproves  a  supplemental  application, 
the  agency  may  order  the  manufacturer 
to  cease  the  distribution  of  drugs  that 
have  been  made  with  the  disapproved 
change  (section  506A(d)(3)(B)(iii)  of  the 
act). 

FDA  may  authorize  applicants  to 
distribute  drugs  without  submitting  a 
supplemental  application  (section 
506A(d)(l}(A)  of  the  act)  and  may 
establish  categories  of  mcmufacturing 
changes  that  may  be  made  without 
submitting  a  supplemental  application 
(section  506A(d)(l)(C)  of  the  act).  The 
applicant  is  required  to  submit  a  report 
to  FDA  on  such  a  change  and  the  report 
is  required  to  contain  information  the 
agency  deems  to  be  appropriate  and 
information  developed  by  the  applicant 
when  validating  the  effects  of  the 
change.  FDA  may  also  specify  the  date 
on  which  the  report  is  to  be  submitted 
(section  506A(d)(2)(A)  of  the  act).  If 
during  a  single  year  an  applicant  makes 
more  than  one  manufacturing  change 
subject  to  an  annual  reporting 
requirement,  FDA  may  authorize  the 
applicant  to  submit  a  single  report 
containing  the  required  information  for 
all  the  changes  made  during  the  year 
(annual  report)  (section  506A(d)(2)(B)  of 
the  act). 

Section  506A  of  the  act  provides  FDA 
with  considerable  flexibilitv  to 
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determine  the  information  and  filing 
mechanism  required  for  the  agency  to 
assess  the  effect  of  manufacturing 
changes  in  the  safety  and  effectiveness 
of  the  product.  There  is  a  corresponding 
need  to  retain  such  flexibility  in  the 
guidance  on  section  506A  of  the  act  to 
ensure  that  the  least  burdensome  means 
for  reporting  changes  are  available.  FDA 
believes  that  such  flexibility  will  allow 
it  to  be  responsive  to  increasing 
knowledge  of  and  experience  with 
certain  types  of  changes  and  help  ensure 
the  efficacy  and  safety  of  the  products 
involved.  For  example,  a  change  that 
may  currently  be  considered  to  have  a 
substantial  potential  to  have  an  adverse 


effect  on  the  safety  or  effectiveness  of 
the  product  may,  at  a  later  date,  based 
on  new  information  or  advances  in 
technology,  be  determined  to  have  a 
lesser  potential  to  have  such  an  adverse 
effect.  Conversely,  a  change  originally 
considered  to  have  a  minimal  or 
moderate  potential  to  have  an  adverse 
effect  on  the  safety  or  effectiveness  of 
the  product  may  later,  as  a  result  of  new- 
information,  be  found  to  have  an 
increased,  substantial  potential  to 
adversely  affect  the  product.  The 
guidance  enables  the  agency  to  respond 
more  readily  to  knowledge  gained  from 
manufacturing  experience,  further 
research  and  data  collection,  and 


advances  in  technology.  The  guidance 
describes  the  agency's  current 
interpretation  of  specific  changes  falling 
into  the  four  filing  categories.  Section 
506A  of  the  act  explicitly  provides  FDA 
the  authority  to  use  guidance 
documents  to  determine  the  type  of 
changes  that  do  or  do  not  have  a 
substantial  potential  to  adversely  affect 
the  safety  or  effectiveness  of  the  drug 
product.  The  use  of  guidance 
documents  allows  FDA  to  more  easily 
and  quickly  modify  and  update 
important  information. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden 


Federal  Food,  Drug,  and  Cosmetic  Act  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

506A(c)(1)  and  (c)(2) 

Prior  approval  supplement 

594 

3 

1,782 

150 

267,300 

506A(d)(1)(B).  (d)(1)(C).  and  (d)(3)(B)(i) 

Changes  being  made  (CBE)  in  30-day  supplement 

594 

5 

2,970 

95 

282.150 

506A(d)(1)(B),  (d)(1)(C).  and  (d)(3)(B)(ii) 

CBE  supplement 

486 

1 

486 

95 

46.170 

506A(d)(1)(A),  (d)(1)(C).  (d)(2)(A).  and  (d)(2)(B) 

Annual  report 

704 

10 

7,040 

35 

246.400 

Total 

842,020 

^Ihere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Information. 


Section  506A(a)(l)  and  (b)  of  the  act 
require  the  holder  of  an  approved 
application  to  validate  the  effects  of  a 
manufacturing  change  on  the  identity, 
strength,  quality,  purity,  or  potency  of 
the  drug  as  these  factors  may  relate  to 
the  safety  or  effectiveness  of  the  drug 
before  distributing  a  drug  made  with  the 
change.  Under  section  506A(d)(3)(A)  of 
the  act,  information  developed  by  the 
applicant  to  validate  the  effects  of  the 
change  regarding  identity,  strength, 
quality,  purity,  and  potency  is  required 
to  be  submitted  to  FDA  as  part  of  the 
supplement  or  annual  report.  Thus,  no 
separate  estimates  are  provided  for  these 
sections  in  table  1  of  this  document; 
estimates  for  validation  requirements 
are  included  in  the  estimates  for 
supplements  and  annual  reports.  The 
guidance  does  not  provide 
recommendations  on  the  specific 
information  that  should  be  developed 
by  the  applicant  to  validate  the  effect  of 
the  change  on  the  identity,  strength 
(e.g..  assay,  content  uniformity);  quality 
(e.g..  physical,  chemical,  and  biological 
properties);  purity  (e.g.,  impurities  and 
degradation  products);  or  potency  {e.g., 
biological  activity,  bioavailability,  and 
bioequivalence)  of  a  product  as  they 
may  relate  to  the  safety  or  effectiveness 
of  the  product. 


Section  506A(c)(l)  and  (c)(2)  of  the 
act  set  forth  requirements  for  changes 
requiring  supplement  submission  and 
approval  prior  to  distribution  of  the 
product  made  using  the  change  (major 
changes).  Under  these  sections  of  the 
act,  a  supplement  must  be  submitted  for 
any  change  in  the  product,  production 
process,  quality  controls,  equipment,  or 
facilities  that  has  a  substantial  potential 
to  have  an  adverse  effect  on  the  identity, 
strength,  quality,  purity,  or  potency  of 
the  product  as  these  factors  may  relate 
to  the  safety  or  effectiveness  of  the 
product.  The  applicant  must  obtain 
approval  of  a  supplement  from  FDA 
prior  to  distribution  of  a  product  made 
using  the  change. 

Based  on  data  concerning  the  number 
of  supplements  received  by  the  agency, 
FDA  estimates  that  approximately  1,782 
supplements  will  be  submitted  annually 
xmder  section  506A(c)(l)  and  (c)(2)  of 
the  act.  FDA  estimates  that 
approximately  594  applicants  will 
submit  such  supplements,  and  that  it 
will  take  approximately  150  hours  to 
prepare  and  submit  to  FDA  each 
supplement. 

Section  506A(d)(l)(B).  (d)(1)(C),  and 
(d)(3)(B)(i)  of  the  act  set  forth 
requirements  for  changes  requiring 
supplement  submission  at  least  30  days 
prior  to  distribution  of  the  product 


made  using  the  change  (moderate 
changes).  Under  these  sections,  a 
supplement  must  be  submitted  for  any 
change  in  the  product,  production 
process,  quality  controls,  equipment,  or 
facilities  that  has  a  moderate  potential 
to  have  an  adverse  effect  on  the  identity, 
strength,  quality,  purity,  or  potency  of 
the  product  as  these  factors  may  relate 
to  the  safety  or  effectiveness  of  the 
product.  Distribution  of  the  product 
made  using  the  change  may  begin  not 
less  than  30  days  after  receipt  of  the 
supplement  by  FDA. 

Based  on  data  concerning  the  number 
of  supplements  received  by  the  agency. 
FDA  estimates  that  approximately  2,970 
supplements  will  be  submitted  annually 
under  section  506A{d)(l)(B),  (d)(1)(C), 
and  (d)(3)(B)(i)  of  the  act.  FDA  estimates 
that  approximately  594  applicants  will 
submit  such  supplements,  and  that  it 
will  take  approximately  95  hours  to 
prepare  and  submit  to  FDA  each 
supplement. 

Under  section  506A(d)(3)(B)(ii)  of  the 
act,  FDA  may  designate  a  category  of 
changes  for  the  purpose  of  providing 
that,  in  the  case  of  a  change  in  such 
categorv',  the  holder  of  an  approved 
application  may  commence  distribution 
of  the  drug  upon  receipt  by  the  agency 
of  a  supplement  for  the  change.  Based 
on  data  concerning  the  number  of 
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supplements  received  by  the  agency. 
FDA  estimates  that  approximately  486 
supplements  will  be  submitted  annually 
under  section  506A(d)(3){B)(ii)  of  the 
act.  FDA  estimates  that  approximately 
486  applicants  will  submit  such 
supplements,  and  that  it  will  take 
approximately  95  hours  to  prepare  and 
submit  to  FDA  each  supplement 

Section  506A(d)(l)(A).  (d)(l){C:). 
(d)(2)(A),  and  (d)(2)(B)  of  the  act  set 
forth  requirements  for  changes  to  be 
described  in  an  annual  report  (minor 
changes).  Under  these  sections,  changes 
in  the  product,  production  process, 
quality  controls,  equipment,  or  facilities 
that  have  a  minimal  potential  to  have  an 
adverse  effect  on  the  identity,  strength, 
quality,  purity,  or  potency  of  the 
product  as  these  factors  may  relate  to 
the  safety  or  effectiveness  of  the  product 
must  be  documented  by  the  applicant  in 
the  next  annual  report. 

Based  on  data  concerning  the  number 
of  supplements  and  annual  reports 
received  by  the  agency,  FDA  estimates 
that  approximately  7,040  annual  reports 
will  include  documentation  of  certain 
manufacturing  changes  as  required 
under  section  506A(d)(l)(A),  (d)(1)(C). 
(d)(2)(A).  and  (d)(2)(B)  of  the  act.  FDA 
estimates  that  approximately  704 
applicants  will  submit  such  information 
and  that  it  will  take  approximately  35 
hours  to  prepare  and  submit  to  FDA  the 
information  for  each  annual  report 

In  the  Federal  Register  of  September 
7,  2000  (65  FR  54279),  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  FDA 
received  one  comment  which,  disagreed 
with  the  "hours  per  response"  burden. 
The  comment  estimated  that  it  would 
take  approximately  182  hours  to  prepare 
and  submit  prior  approval  supplements; 
130  hours  for  changes-being  effected 
supplements:  and  50  hours  for  changes 
to  be  described  in  an  annual  report. 

FDA  has  considered  the  comment  as 
well  as  other  information  it  has 
received,  and  it  has  revised  the  burden 
estimates.  The  estimate  for  preparing 
and  submitting  prior  approval 
supplements  has  been  increased  to  150 
hours,  from  the  previous  estimate  of  120 
hours;  the  estimate  for  changes-being- 
effected  supplements  has  been 
increased  to  95  hours,  from  previous 
estimate  of  80  hours;  and  the  estimate 
for  changes  to  be  described  in  an  annual 
report  has  been  increased  to  35  hours, 
from  the  previous  estimate  of  25  hours. 

The  comment  also  recommended  that 
FDA  summarize  reporting  requirements 
in  a  tabular  format  in  addition  to  the 
discussion  provided  in  the  guidance, 
and  that  flow  charts  should  be 
developed  to  aid  sponsors  through  the 
process  of  determining  the  proper 


reporting  mechanism.  The  comment 
also  stated  that  it  would  be  helpful  to 
have  easy  access  to  "such  things  as  inks 
used  in  CDER-approved  products  and 
GMP  status." 

FDA  declines  to  discuss  these 
suggestions  in  this  notice.  The  purpose 
of  this  notice  and  the  September  7, 
2000.  notice  is  to  obtain  comments  on 
the  agency's  estimates  of  the 
information  collection  burden  that 
would  result  from  the  Guidance 
"(Changes  to  an  Approved  NDA  or 
A^4DA."  The  above  comments  pertain  to 
the  guidance  document  itself  and 
should  be  directed  to  Docket  Number 
99D-()529  (see  the  notice  announcing 
the  availability  of  the  guidance 
doc:ument  that  published  in  the  Federal 
Register  of  November  23.  1999  (64  FR 
65716). 

Dated:  December  14.  2000. 
Man;arel  M.  Dotzel, 

Associate  ComiriissionfT  for  Policy. 

[FR  Doc.  00-32614  Filed  12-20-00;  8;45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-2092-N] 

Medicare  Program;  Deductible  Amount 
for  Medigap  High  Deductible  Policy 
Options  for  Calendar  Year  2001 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
armual  deductible  amount  of  $1,580  for 
the  Medicare  supplemental  health 
insurance  (Medigap)  high  deductible 
policy  options  for  2001.  High  deductible 
policy  options  are  those  with  benefit 
packages  classified  as  "F"  or  "J"  that 
have  a  high  deductible  feature.  The 
deductible  amount  represents  the 
annual  out-of-pocket  expenses 
(excluding  premiums)  that  a  beneficiary 
who  chooses  one  of  these  options  must 
pay  before  the  policy  begins  paying 
benefits. 

EFFECTIVE  DATE:  Januar\'  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  McCann,  (410)  786-7623. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Medicare  Supplemental  Insurance 

A  Medicare  supplemental,  or 
Medigap,  policy  is  the  principal  type  of 
private  health  insurance  that  a 
beneficiar)  may  purchase  to  cover 


certain  costs  that  Medicare  does  not 
cover.  The  beneficiary  is  responsible  for 
deductibles  and  coinsurance  amounts 
for  both  Part  A  (hospital  insurance)  and 
Part  B  (supplementary  medical 
insurance)  of  the  Medicare  program.  In 
addition.  Medicare  generally  does  not 
cover  custodial  nursing  home  care, 
eyeglasses,  dental  care,  and  most 
outpatient  prescription  drugs.  A 
beneficiary  must  either  pay  the  full  cost 
of  these  services,  or  he  or  she  may 
purchase  additional  private  health 
insurance  to  help  pay  these  costs. 
Medigap  policies  offer  coverage  for 
some  or  all  of  the  deductibles  and 
coinsurance  amounts  required  by 
Medicare.  Additionally,  Medigap 
policies  may  provide  coverage  for  some 
services  that  are  not  covered  under  the 
Medicare  program. 

Section  1882  of  the  Social  Security 
Act  (the  Act)  establishes,  among  other 
things,  minimum  standards  for  Medigap 
policies.  No  Medigap  policy  may  be 
issued  in  a  State  unless  the  policy  meets 
one  of  the  following  criteria:  (a)  the 
Secretary  has  certified  it  as  meeting 
Federal  standards  and  requirements,  or 
(b)  it  complies  with  State  laws 
established  in  accordance  with  section 
1882(b)(1)  of  the  Act. 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  90)  amended  the  Act 
by  standardizing  Medigap  benefits  and 
requiring  that  no  more  than  10  Medigap 
benefit  packages.  Plans  "A"  through  "J," 
be  offered  nationwide.  Three  States 
(Wisconsin,  Minnesota,  and 
Massachusetts)  experimented  with 
standardizing  benefits  before  the 
enactment  of  Federal  standards.  These 
States  were  permitted  to  keep  their 
alternative  forms  of  Medigap 
standardization,  and  we  refer  to  them  as 
the  "waivered  States." 

Plan  "A"  is  the  basic  benefit  package. 
It  covers  Medicare  Part  A  hospital 
coinsurance  plus  coverage  for  365 
additional  days  after  Medicare  benefits 
end,  over  the  beneficiary's  lifetime. 
Medicare  Part  B  coinsurance  (generally 
20  percent  of  the  Medicare-approved 
amount)  or,  in  the  case  of  hospital 
outpatient  department  services  under  a 
prospective  payment  system,  the 
applicable  copayment,  and  coverage  for 
the  first  3  pints  of  blood  per  year. 
Medigap  Plans  "B"  through  "J"  contain 
this  basic  benefit  package,  as  well  as 
different  combinations  of  coverage  for 
some  or  all  of  the  following  benefits: 

•  Medicare  Part  A  inpatient  hospital 
deductibles. 

•  Skilled-nursing  facility 
coinsurance. 

•  Foreign  travel  health  emergencies, 
at  home  recovery. 

•  Preventive  care. 


•  Some  prescription  drug  coverage. 

•  Medicare  Part  B  excess  charges 
protection. 

B.  High  Deductible  Medigap  Standard 
Policies 

Section  4032  of  the  Balanced  Budget 
Act  of  1997  (BBA)  added  high 
deductible  versions  of  two  of  the 
standard  Medigap  policies  or  their 
counterparts  in  the  waivered  States.  In 
the  three  waivered  States,  high 
deductible  versions  of  the  plans  that 
most  closely  approximate  the  benefits 
contained  in  Plans  "F"  and  "J"  are 
authorized  by  the  Balanced  Budget  Act. 
Unlike  the  regular  versions  of  Plans  "F" 
and  "J,"  the  high  deductible  versions  of 
these  policies  do  not  begin  paying 
benefits  until  the  deductible  amount  is 
met.  Amoimts  included  in  this 
deductible  are  the  expenses  that  would 
ordinarily  be  paid  by  the  regular  version 
of  the  policy,  including  Medicare 
deductibles  for  Parts  A  and  B.  The  Plan 
"F"  deductible  does  not  include  the 
separate  foreign  travel  emergency 
deductible  of  $250.  The  Plan  "J" 
deductible  does  not  include  the  plan's 
separate  $250  prescription  drug 
deductible  or  the  plan's  separate  $250 
deductible  for  foreign  travel 
emergencies. 

II.  Provisions  of  This  Notice 

In  1998  and  1999,  the  high  deductible 
amount  was  statutorily-defined  as 
$1,500  in  section  1882(p){ll)(C)(i)  of  the 
Act.  For  2000,  the  high  deductible 
amount  was  increased  to  $1,530,  based 
on  the  percent  increase  in  the  Consumer 
Price  Index  (CPI)  for  all  urban 
consumers  for  the  12-month  period 
ending  August  1999.  For  2001.  the  high 
deductible  amoimt  is  increased  by  the 
percent  increase  in  the  Consimier  Price 
Index  (CPI)  for  all  urban  consumers  (all 
items,  U.S.  city  average)  for  the  12- 
month  period  ending  August  2000.  The 
percent  increase  in  the  CPI  for  all  urban 
consumers  (all  items,  U.S.  city  average) 
for  the  12-month  period  ending  in 
August  2000  was  3.35  percent, 
according  to  the  Division  of  Labor 
Statistics,  Department  of  Labor.  A  3,35 
percent  increase  in  $1,530  is  $1,581.26. 
(This  figure  can  also  be  found  by 
dividing  the  August  2000  CPI  (172.7)  by 
the  August  1999  CPI  (167.1).  which 
equals  1.0335129.  Multipljdng  this 
number  by  the  2000  deductible  ($1,530) 
equals  1581.27  which,  rounded  to  the 
nearest  $10  multiple,  is  $1,580.  Section 
1882(p}(ll)(C){ii)  of  the  Act  stipulates 
that  this  amount  ($1,581.26)  be  rounded 
to  the  nearest  multiple  of  $10  to  find  the 
high  deductible  amoimt  for  the 
subsequent  year.  After  rounding 
$1,581,26  to  the  nearest  $10  miiltiple. 


the  2001  deductible  for  the  Medigap 
high  deductible  options  is  SI. 580.  2 

Authority:  Section  1882  of  the  Social 
Security  .Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — 
Hospital  Insurance,  and  Program  No. 
93.774,  Medicare — Supplementary- 
Medical  Insurance  Program) 

November  6,  2000. 
Michael  M,  Hash 

Acting  Administrator.  Health  Care  Financing 
Administration 

[PR  Doc.  00-32441  Filed  12-20-00;  8:4.5  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtfi  Care  Financing  Administration 

[HCFA-1172-N] 

Medicare  Program;  January  10,  2001, 
NIeeting  of  the  Advisory  Panel  on 
Medicare  Education 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  annoimces  a  meeting  on 
January  10,  2001  of  the  Advisory  Panel 
on  Medicare  Education  (the  Panel).  This 
Panel  advises  and  makes 
recommendations  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (HHS)  and  the  Administrator  of 
the  Health  Care  Financing 
Administration  (HCFA)  on 
opportunities  for  HCFA  to  optimize  the 
effectiveness  of  the  National  Medicare 
Education  Program  and  other  HCFA 
programs  that  help  Medicare 
beneficiaries  understand  Medicare  and 
the  range  of  Medicare  options  available 
with  the  passage  of  the 
Medicare■^Choice  Program.  The  Panel 
meeting  is  open  to  the  public. 
DATES:  The  meeting  is  scheduled  for 
Wednesday,  January  10,  2001,  from  8 
a.m.  e.s.t  until  5:15  p.m.  e.s.t. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Madison  Hotel,  at  1177  15th  Street, 
NW.,  Washington,  DC  20005, 
Telephone:  (202)  862-1600. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Caliman,  Public  Affairs 
Specialist,  Partnership  Development 
Group,  Center  for  Beneficiary  Services, 
Health  Care  Financing  Administration, 
7500  Security  Boulevard,  S2-23-05, 
Baltimore,  MD,  21244-1850,  (410)  786- 
5052.  Please  refer  to  the  HCFA  Advisory- 
Committees  Information  Line  (1-877- 
449-5659  toll  free)/(410-786-9379 


local)  or  the  Internet  (http:// 
www-.hcfa.gov/events/apme/ 
homepage.htm)  for  additional 
information  and  updates  on  committee   . 
activities,  or  by  contacting  Ms.  Caliman 
via  E-mail  at  APME@hcfa.gov.  Press 
inquiries  are  handled  through  the  HCFA 
Press  Office  at  (202)  690-6145. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Advison'  Committee  Act  (5 
U.S.C.  App.  2.  Sec.  9(a)).  Public  Law 
92-463,  grants  to  the  Secretary  the 
authority  to  establish  an  advisory  panel 
if  the  Secretary  finds  the  panel 
necessary  and  in  the  public  interest.  The 
Secretar\'  signed  the  charter  establishing 
this  Panel  on  Januarv-  21,  1999  (64  FR 
7899,  February  17.  1999).  The  Advison- 
Panel  on  Medicare  Education  advises  us 
on  opportunities  to  enhance  the 
effectiveness  of  consumer  education 
materials  serving  the  Medicare  program. 
The  goals  of  the  Panel  are  as  follows: 

•  Developing  and  implementing  a 
national  Medicare  education  program 
that  describes  the  options  for  selecting 
a  health  plan  under  Medicare. 

•  Enhancing  the  Federal 
Government's  effectiveness  in  informing 
the  Medicare  consumer,  including  the 
appropriate  use  of  public-private 
partnerships. 

•  Expanding  outreach  to  vulnerable 
and  underserved  communities, 
including  racial  and  ethnic  minorities, 
in  the  context  of  a  national  Medicare 
education  program. 

•  Assembling  an  information  base  of 
best  practices  for  helping  consumers 
evaluate  health  plan  options,  and  for 
building  a  community  infrastructure  for 
information,  counseling,  and  assistance. 

The  current  members  of  the  Panel  are: 
Diane  Archer.  J.D.,  President,  Medicare 
Rights  Center;  David  Baldridge. 
Executive  Director,  National  Indian 
Coimcil  on  Aging;  Bruce  Bradley. 
M.B.A.,  Director,  Managed  Care  Plans. 
General  Motors  Corporation;  Carol 
Cronin,  Chairperson,  Advisory  Panel  on 
Medicare  Education;  Joyce  Dubow, 
M.U.P.,  Senior  Policy  Advisor,  Public 
Policy  Institute,  AARP;  Jermie  Chin 
Hansen,  Executive  Director,  On  Lok 
Senior  Services;  Elmer  Huerta,  M.D., 
M.P.H.,  Director,  Cancer  Risk  and 
Assessment  Center,  Washington 
Hospital  Center;  Bonita  Kallestad,  J.D., 
M.S.,  Western  Minnesota  Legal  Ser\'ices. 
Mid  Minnesota  Legal  Assistance;  Steven 
Larsen,  J.D..  M.A.,  Maryland  Insurance 
Commissioner,  Maryland  Insurance 
Administration;  Brian  Lindberg, 
M.M.H.S.,  Executive  Director.  Consumer 
Coalition  for  Quality  Health  Care:  Heidi 
Margulis,  B.A.,  Vice  President. 
Government  Affairs,  Humana,  Inc.; 
Patricia  Neuman,  Sc.D.,  Director, 
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Medicare  Policy  Project.  Henr\  I  Kaiser 
Familv  Foundation;  Elena  Rios,  M.D.. 
M.S. PH..  President.  National  Hispanic: 
Medical  .\ssociation;  Samuel  Simmons, 
B.A..  President  and  CEO.  The  National 
Caucus  and  Center  on  Black  Aged,  Inc.: 
Nina  VVeinbero.  \\..\  .  President. 
National  Health  Council;  and  Edward 
Zesk.  B.A..  Executive  Director,  Aging 
2000. 

The  agenda  for  the  January  10,  2001, 
meeting  will  include  the  following: 

•  Recap  of  the  previous  (September 
21,  20001  meeting. 

•  Legislative  and  agency  update. 

•  Presentation  on  the  Federal  agencv 
budget  process. 

•  Medicare  education  budget  and 
priorities  for  the  2000/2001  and  2001/ 
2002  budget  periods. 

•  Panel  discussion  and  examination 
of  model  programs  that  provide 
culturally  and  linguistically  appropriate 
education  and  information  services  to 
the  Medicare  population. 

•  Public  comment. 

Individuals  or  organizations  that  wish 
to  make  5-minute  oral  presentations  on 
the  agenda  issues  should  contact  Nanc:v 
Caliman  by  12  noon,  Wednesday. 
January  3,  2001.  to  be  scheduled.  The 
number  of  oral  presentations  may  be 
limited  by  the  time  available.  A  written 
copv  of  the  oral  remarks  should  be 
submitted  to  Ms.  Caliman  no  later  than 
12  noon.  Wednesday,  lanuary  3.  2001 
.\nvone  who  is  not  scheduled  to  speak 
may  submit  written  comments  to  Ms. 
Caliman  by  12  noon.  Wednesdav. 
lanuarv  3.  2001   The  meeting  is  open  to 
the  public,  but  attendance  is  limited  to 
the  space  available.  Individuals 
requiring  sign  language  interpretation 
for  the  hearing  impaired  or  other  sptu:ial 
accommodations  should  contact  Ms. 
Caliman  at  least  15  days  before  the 
meeting. 

(Section  222  of  the  Public  Health  Service  Act 
(42  ll.S.C.  217(a))  and  section  10(a)  of  Public 
Law  92-463  (5  U.S.C.  App.  2.  section  10(a)): 
41  CFR  101-6.101.5) 


IC'alalog  of  Fedt'irtl  Domestic  .Assistance 
Progrnni  No.  9:t.77;l.  .Medicare — Hospital 
Insurance:  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
insurance  Program) 

ll.ilfd    Dei  .-mher  12.  2000. 

Michael  M.  Hash. 

Acting  Administmtnr.  Health  Care  Financing 

Administration 

|FR  Doc.  00-32440  Filed  12-20-00;  8:4.5  am) 

BILUNG  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Data  Collection;  Comment 
Request;  Health  Information  National 
Trends  Survey  (HINTS) 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institutes  of  Health  (NIH). 
National  Cancer  Institute  (NCI)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Health  Information  National 
Trends  Survey  (HINTS).  Type  of 
Informcition  Collection  Request:  New. 
Seed  and  I  'se  of  Information  Collection: 
As  a  result  of  the  ongoing  and  rapidly 
expanding  communication  revolution 
(e.g..  the  development  of  the  Internet), 
there  is  an  unprecedented  opportunity 
to  rapidlv  communicate  information 
about  cancer  and  other  health  topics  to 
the  general  public.  Developing 
appropriate  messages  for  the  public 
about  cancer  prevention,  detection, 
diagnosis,  treatment,  and  survivorship 
requires  an  understanding  of 
individuals'  sources  and  access  to 
cancer-related  information,  their 
knowledge  about  cancer  and  other 


health  information,  or  the  factors  that 
enhance  or  may  hinder  access,  use,  or 
knowledge  of  health  information. 

The  HINTS  is  a  new  telephone  survey 
designed  to  provide  nationally 
representative,  population-based 
standardized  data  on  health  knowledge 
and  health  information  for  the  United 
States.  The  survey  will  establish 
important  baseline  data  about  cancer 
communication  practices,  preferences 
for  information,  and  cancer  knowledge 
across  the  country.  This  survey  will 
provide  data  on  the  public's  perceived 
needs  for  cancer  information,  sources 
and  access  to  health  information  (e.g., 
health  care  providers.  Internet,  mass 
media),  current  knowledge  and 
understanding  about  cancer  prevention 
and  detection,  and  the  barriers  to  more 
effectively  understanding  and  utilizing 
cancer-related  information.  The  HINTS 
is  intended  to  be  conducted  ever\'  2 
years  to  measure  progress  in  improving 
cancer  knowledge  and  communication 
among  the  general  public.  The  survey 
will  be  administered  to  one  sample 
adult  in  12,000  households,  and  is 
intended  to  have  an  adequate  sample 
size  to  produce  stable  estimates  for 
racial  and  ethnic  minority  populations. 

Data  from  this  sur\'ey  are  essential  for 
NCI  to  develop  improved  cancer-related 
messages  and  materials  and  to  tailor 
these  messages  for  different  audiences, 
especially  for  cancer  prevention  and 
detection.  Data  will  be  used  to  help 
selecting  the  best  means  of 
communicating  cancer-related  messages 
to  different  audiences  (communication 
channels)  to  reach  the  diverse  audiences 
in  the  United  States.  Finally, 
information  obtained  in  this  survey  data 
will  be  used  to  identify  research  gaps 
and  to  guide  the  direction  and  decisions 
about  NCI's  research  efforts  in  health 
promotion  and  health  communication. 

Frequency  of  response:  One-time, 
Affected  public:  Individuals.  Type  of 
Respondents:  U.S.  adults.  The  annual 
reporting  burden  is  as  follows: 


Table  X.— Annualized  Burden  Estimates  for  Hints  Data  Collection 


Data  collection 


Estimated 

number  ot 

respondents 


Frequency 
of  response 


Average 
time  per 
response 


Annual  bur- 
den hours 


Pilot  Survey 150 

HINTS  I  12,000 

Totals  12.150 


0.333 
0.333 


50 
4,000 


4.050 


There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 


public  and  affected  agencies  are  invited 
on  one?  or  more  of  the  following  points: 
(II  Whether  the  proposed  collection  of 
information  is  nec:essary  for  the 
proposed  performance  of  the  functions 


of  the  agency,  including  whether  the 
information  shall  have  practical  utility: 
(2)  The  accuracy  of  the  estimate  of  the 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 


methodology'  and  assumptions  used;  (3) 
Ways  to  eiihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  David  E,  Nelson, 
M,D,.  M.P.H.,  Project  Officer,  National 
Cancer  Institute,  EPN  4068,  6130 
Executive  Boulevard  MSC  7365, 
Bethesda,  Maryland  20852-7365,  or  call 
non-toll-free  number  (301)  594-9904,  or 
FAX  your  request  to  (301)  480-2087,  or 
E-mail  your  request,  including  your 
address,  to  dn83i@nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this  notice. 

Dated:  December  15,  2000. 
Reesa  L.  Nichols, 
OMB  Clearance  Liaison. 
[FR  Doc.  00-32595  Filed  12-20-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Meeting:  Chronic  Fatigue 
Syndrome  Coordinating  Committee 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C,,  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Chronic  Fatigue  Syndrome  Coordinating 
Committee, 

Name:  Chronic  Fatigue  Syndrome 
Coordinating  Committee  (CFSCC), 

Time  and  Date:  Tuesday,  January  30,  2001, 
from  9  a.m.  to  5  p.m. 

Place:  WestCoast  Grant  Hotel  Seattle,  1415 
Fifth  Avenue,  Seattle,  WA  98101. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  approximately  100  people. 
Individuals  who  plan  to  attend  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  the  Contact 
Person  listed  below  in  advance  of  the 
meeting. 

Purpose:  The  Committee  is  charged  with 
providing  advice  to  the  Secretary,  the 
Assistant  Secretary'  for  Health,  and  the 
Commissioner,  Social  Security 
.Administration  (SSA),  to  assure  interagency 
coordination  and  communication  regarding 
chronic  fatigue  syndrome  (CFS)  research  and 
other  related  issues;  facilitating  increased 


DHHS  and  agency  awareness  of  CFS  research 
and  educational  needs;  developing 
complementar\'  research  programs  that 
minimize  overlap;  identifying  opportunities 
for  collaborative  and/or  coordinated  efforts  in 
research  and  education:  and  developing 
informed  responses  to  constituency  groups 
regarding  DHHS  and  SSA  efforts  and 
progress. 

Matters  to  be  Discussed:  The  meeting  will 
include  disability  issues  and  CFS  as  a 
primarv  focus,  with  a  presentation  by 
representatives  from  the  Northwest  Disability 
and  Business  Technical  .Assistance  Center  at 
the  Washington  State  Governor's  Committee 
on  Disability  Issues  and  Employment.  Other 
matters  to  be  discussed  will  include;  progress 
reports  from  the  Name  Change  Working 
Group  and  other  working  groups  of  the 
CFSCC;  update  on  current  Federal  activities: 
and  identification  of  areas  for  future  focus  for 
the  CFSCC.  Public  comments  will  be 
received  at  the  meeting  from  no  more  than 
6  individuals  on  the  designated  topic  of 
disabilitv  and  CFS,  specifically,  obstacles  in 
the  process  of  applying  for  disability  benefits: 
obstacles  faced  in  the  workplace  by  those 
disabled  with  CFS;  and  employment  issues 
and  reasonable  accommodation  in  the 
workplace.  Priority  will  be  given  to  members 
of  the  public  from  the  region  (Western  United 
States)  who  have  never  had  the  opportunity 
to  provide  formal  public  comments  at 
meetings  of  the  CFSCC  since  its  inception  in 
Mav  1997.  Persons  wishing  to  make  oral 
comments  on  the  topic  abovf  should  notif\ 
the  contact  person  listed  below  no  later  than 
COB  on  Januan,'  12,  2001.  Five  minutes  will 
be  allotted  for  each  statement;  both  printed 
and  electronic  copies  are  requested  for  the 
record.  Individuals  designated  to  present 
comments  will  be  notified  no  later  than 
January  16.  2001. 

Contact  Person  for  More  Information: 
lanice  C.  Ramsden,  Executive  Secretary. 
CFSCC,  Office  of  the  Principal  Deputy' 
Director,  NIH,  Building  1,  Room  .333,  1 
Center  Drive  MSC  0159.  Bethesda.  Maryland 
20892-0159,  e-mail  jr52h®nih.gov  or 
telephone  301-496-0959. 

Dated:  December  14.  2000. 
La  Verne  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  00-32594  Filed  12-20-00;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C  . 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mame  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Develop  Drug  .Abuse  Screening/ As.sessment 
and  Inter\ention  for  Youth  for  Primar\'  Care/ 
Managed  Care  Proxiders." 

Date:  December  18.  2000. 

Time:  9:30  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda,  .MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Lyle  Furr.  Contract  Review 
Specialist.  Office  of  Extramural  .Affairs. 
National  Institute  on  Drug  .Abuse.  National 
Institutes  of  Health.  DHHS.  6001  Executive 
Boulevard.  Room  3158.  MSC  9547.  Bethesda, 
MD  20892-9547.  (301)  43.5-1439. 

This  notice  is  being  published  less  than  15 
dav  s  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  c:yc:le. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  .Abuse  Scientist 
Development  .Award  for  Clinicians.  Scientist 
Development  .Awards,  and  Research  Scientist 
.Awards:  93.278.  Drug  .Abuse  .National 
Research  Serv  ice  .Awards  for  Research 
Training;  93.279.  Drug  .Abuse  Research 
Programs.  National  Institutes  of  Health.  HHS) 

Dated:  December  15.  2000. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  00-32590  Filed  12-20-00;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisor\'  Council  on  Aging. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notif>'  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provision.s  set  forth  in  sections 
552b(c)(4)  and  552b(9c)(6).  Title  5 
L'.S.C,  as  amended.  The  grant 
applications  and/or  contract  proposals 
and  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
application  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Samf-  of  Committee:  National  Advisor.' 
CouHLiI  on  .Aging. 

Datf  Februarv  B-7.  2001 

Closed:  February  fi.  2001.  4  PM  to  (i  PM 

Agenda.  To  review  and  evaluate  grant 
applk ations  and/or  proposals. 

P/arp  c)00(l  KiK  kville  Pike.  Building  iUC. 
Conterenre  Room  b.  Bethesda.  MD  20HV»2. 

Open:  Febmary  7.  2001.  8  .AM  to  2  PM. 

Atienda  C^ll  to  Order:  Program  Highlights. 
Report  on  the  Working  Group  on  Program; 
.Statement  of  L'nderstanding;  and  Review  of 
hitPrimiiral  Research  Program — Laborator\  of 
("linn  al  Investigation. 

Pliicf-  4(KKJ  Rockville  Pike.  Building  .31C. 
Conference  Room  fi.  Bethesda,  MD  20892. 

Closed  Februarv  7.  2001,  2:00  PM  to  2::iU 
PM 

Agenda  To  review  and  evaluate  program 
do(  uments. 

Place  9000  Rockville  Pike.  Building  31C, 
Conferenc  e  Room  H.  Bethesda.  .MD  20892 

Contact  Person  Miriam  F.  Kelty,  PhD, 
Director.  Offu  e  of  Extramural  .Affairs, 
National  Institute  on  .Aging.  National 
Institutes  of  Health,  7201  Uisc:onsin  .Avenue. 
Suite  2C218.  Bethesda.  MD  20892,  301-496- 
9322 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.86fi,  Aging  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  December  1.5,  2000 
LaVeme  Y.  Stringfield. 

Din-'tor.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Dn(    00-12591  Filed  12-20-00;  8.45  ami 

BILLINC  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 


the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  c:onstitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Institute  on 
Aging  Spec  i,il  Kinphasis  Panel,  Contract 
Review  for  .Aged  Rodtint  Tissue  Bank. 

Date:  lanuary  12.  2001. 

Time.  1  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  7201  Wisconsin  Avenue.  Bethesda, 
MD  20892,  (Telephone  Conferen(  e  Call). 

Contact  Person.  .Arthur  D   S(  haerdel.  DVM. 
Si  ientific  Review  .Administrator.  The 
Bethesda  liateway  Builduig.  7201  Wisconsin 
Avenue/Suite  2C212.  Bethesda.  MD  20892 
(301)496-9666. 

(Catalogue  of  Federal  Etomestic  Assistance 
Program  Nos  9:1  866,  Aging  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  Decemb«r  15.  2000. 
I. a  Verne  Y.  Stringfield. 

UircL  tor.  Oflicv  o)  Federal  Advisory 
Committee  Policy. 

IFR  Doi    00-12  592  Filed  12-20-00:  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institutes  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C'.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notifv  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applicatiims,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  .Advisory 
Child  Health  and  Human  Development 
Council. 

Date:  (anuary  25-26,  2001. 

Open:  lanuary  25.  2001.  8:30  a.m.  to  5  p.m. 

Agenda:  The  agenda  includes:  Report  of 
the  Director,  NICHD;  a  presentation  by  the 
Mental  Retardation  and  Developmental 
Disabilities  Branch;  an  update  on  the 
Strategic;  Planning  process;  and  other 
business  of  the  Council. 

Place:  9000  Rockville  Pike.  Building  3lC, 
Conference  Room  6,  Bethesda,  MD  20892. 

Closed:  lanuary  26.  2001,  8:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  9000  Rockville  Pike.  Building  3lC, 
Conference  Room  6.  Bethesda,  MD  20892. 

Contact  Person:  Mary  Plummer,  Committee 
Management  Officer.  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd.,  Room  5E03, 
Bethesda,  MD  20892.  (301)  496-1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertilitv  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  December  14.  2000. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Do(  .  00-32593  Filed  12-20-00:  8:45  amj 

BH.UNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committees:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  19.  2000. 

Time:  2  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen,  Phd,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854. 
Bethesda.  MD  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  December  15,  2000. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-32589  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4301-N-03] 

HUD  Programs  Subject  to  the 
Requirements  of  Title  IX  of  the 
Education  Amendments  of  1972 

agency:  Office  of  the  Secretary,  HUD. 
action:  Notice. 

SUMMARY:  On  August  30,  2000,  twenty 
Federal  agencies,  including  the 
Department  of  Housing  and  Urban 
Development,  published  a  final 
common  rule  providing  for  the 
enforcement  of  Title  DC  of  the  Education 
Amendments  of  1972  (referred  to  as 
"Title  IX"].  The  August  30,  2000  final 
rule  provides  that,  by  November  30, 
2000,  each  agency  shall  publish  a  notice 
in  the  Federal  Register  that  identifies  its 
respective  programs  covered  by  the  Title 
IX  regulations.  This  notice  implements 
this  requirement  by  publishing  the  list 
of  HUD  programs  subject  to  the 
requirements  of  the  common  rule.  HUD 
will  periodically  update  this  notice  to 
reflect  changes  in  the  covered  programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Enzel,  Deputy  Assistant  Secretary 
for  Enforcement  and  Programs,  Office  of 
Fair  Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500;  telephone 
(202)  708-0836  (this  is  not  a  toll-free 
telephone  number).  Hearing  or  speech- 
impaired  persons  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 
SUPPLEMENTARY  INFORMATION: 


I.  Background— The  August  30,  2000 
Common  Rule 

On  August  30,  2000  (65  FR  52858), 
twenty  Federal  agencies,  including  the 
Department  of  Housing  and  Urban 
Development,  published  a  final 
common  nde  providing  for  the 
enforcement  of  Title  IX  of  the  Education 
Amendments  of  1972  (20  U.S.C.  1681  et 
seq.)  (referred  to  as  "Title  IX").  Tide  IX 
prohibits  recipients  of  Federal  financial 
assistance  from  discriminating  on  the 
basis  of  sex  in  educational  programs  or 
activities.  The  Title  IX  regulations  were 
presented  as  a  common  rule  because  the 
standards  established  for  the 
enforcement  of  Title  IX  are  the  same  for 
all  participating  agencies.  The 
procedures  for  how  an  agency  will 
enforce  Title  IX,  including  the  conduct 
of  investigations  and  compliance 
reviews,  also  follows  the  same  structure. 
HUD's  Title  IX  regulations  are  located  at 
24  CFR  part  3. 

The  August  30,  2000  common  rule 
also  provides  that,  by  November  30, 
2000,  each  agency  shall  publish  a  notice 
in  the  Federal  Register  that  identifies  its 
respective  programs  covered  by  the  Title 
IX  regulations.  This  notice  implements 
this  requirement  by  publishing  the  list 
of  HUD  programs  subject  to  the 
requirements  of  the  common  rule.  HUD 
will  periodically  update  this  notice  to 
reflect  changes  in  the  covered  programs. 

n.  HUD  Federal  Financial  Assistance 
Covered  By  Title  K 

The  following  list  is  organized  by 
HUD  program  office.  Where  applicable, 
the  program's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number 
and/or  the  citation  to  HUD's 
implementing  regulations  in  title  24  of 
the  Code  of  Federal  Regulations  is  also 
provided. 

A.  Programs  Administered  by  the  Office 
of  Community  Planning  and 
Development 

1.  HOME  Investment  Partnerships 
Program  (14.239)  (24  CFR  part  92). 

2.  Section  312  Rehabilitation  Loan 
Program  (24  CFR  part  510). 

3.  Rental  Rehabilitation  Grant 
Program  (24  CFR  part  511). 

4.  Community  Development  Block 
Grants/Entitlement  Grants  (14.218)  (24 
CFR  part  570,  subpart  D). 

5.  Community  Development  Block 
Grants/Special  Purpose  Grants/Insular 
Areas  (14.225)  (24  CFR  part  570.  subpart 
E) 

6.  Community  Development  Block 
Grants/Special  Purpose  Grants/ 
Technical  Assistance  Program  (14.227) 
(24  CFR  part  570,  subpart  E). 

7.  Historically  Black  Colleges  and 
Universities  Program  (14.237)  (24  CFR 


570.400  and  570.404;  24  CFR  part  570 
subparts  A.  C  J.  K.  and  O). 

8.  Community  Development  Block 
Grants/Small  Cities  Programs  (14.219) 
(24  CFR  part  570.  subpart  F). 

9.  Community  Development  Block 
Grants/Economic  Development 
IniUative  (14.246)  (24  CFR  part  570. 
subpart  M). 

10.  Community  Development  Block 
Grants/Section  108  Loan  Guarantees 
(14.248)  (24  CFR  part  570.  subpart  M). 

11.  State  Communitv  Development 
Block  Grants  Program  (14.228)  (24  CFR 
part  570.  subpart  I}. 

12.  HOPE  for  Homeownership  of 
Single  Familv  Homes  Program  (HOPE  3) 
(24  CFR  572)'. 

13.  Housing  Opportunities  for  Persons 
With  AIDS  (HOPWA)  Program  (14.241) 
(24  CFR  part  574). 

14.  Emergencv  Shelter  Grants  Program 
(14.231)  (24  CFR  part  576). 

15.  Use  of  Federal  Real  Property  to 
Assist  the  Homeless  (24  CFR  581). 

16.  Shelter  Plus  Care  (14.238)  (24  CFR 
part  582). 

17.  Supportive  Housing  Program 
(14.235)  (24  CFR  part  583). 

18.  Youthbudd  Program  (14.243)  (24 
CFR  part  585). 

19.  Revitalizing  Base  Closure 
Communities  and  Community 
Assistance — Community 
Redevelopment  and  Homeless 
Assistance  (24  CFR  part  586). 

20.  Urban  Homesteading  (24  CFR  part 
590). 

21.  )ohn  Heinz  Neighborhood 
Development  Program  (24  CFR  part 
594). 

22.  Urban  Empowerment  Zones 
(14.244)  (24  CFR  parts  597  and  598). 

23.  Section  8  Moderate  Rehabilitation 
Single  Room  Occupancy  (14.249)  (24 
CFR  part  882). 

24.  Rural  Housing  and  Economic 
Development  (14.250). 

B.  Programs  Administered  by  the  Office 
of  Fair  Housing  and  Equal  Opportunity 

1 .  Fair  Housing  Assistance  Program 
(14.401)  (24  CFR  part  115). 

2.  Fair  Housing  Initiatives  Program — 
Administrative  Enforcement  Initiative 

(14.408)  (24  CFR  part  125). 

3.  Fair  Housing  Initiatives  Program — 
Education  and  Outreach  Initiative 

(14.409)  (24  CFR  part  125). 

4.  Fair  Housing  Initiatives  Program — 
Private  Enforcement  Initiative  (14.410) 
(24  CFR  part  125). 

5.  Fair  Housing  Initiatives  Program — 
Fair  Housing  Organizations  Initiative 
(14.413)  (24  CFR  part  125). 
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C  Programs  Administered  by  the  Office 
of  Housing 

1  Rent  Supplpments — Rental  Housing 
for  Lower  Income  Families  (14. 14yj  (24 
CFR  part  215). 

2  Operating  Assistance  for  Troubled 
Multifamilv  Huusmg  Projects  (14.1M) 
(24  CFR  part  219). 

3.  Low  Cost  and  Moderate  income 
Mortgage  Insurance  (14.120)  (24  CFR 
part  221). 

4  Interest  Reduction  Payments- 
Rental  and  Cooperative  Housing  for 
Lower  Income  Families  (14.10.1)  (24 
CFR  part  23fi). 

5.  Nehemiah  Housing  Opportunity 
Grants  Program  (24  CFR  part  280). 

6.  Officer  Ne.xt  Door  Sales  Program 
(14.198)  (24  CFR  part  291). 

7.  Teacher  Next  Door  Initiative 
(14.310) 

8.  Housing  Counseling  .Assistance 
Program  (14.169)  (see  the  Housing 
Counsehng  Handbook  7610.01  REV  4). 

9.  Multifamily  Housing  Service 
Coordinators  (14.191)  (see  Housing's 
Management  Agent  Handbook  4381.5 
REV  2). 

10.  (Congregate  Housing  Services 
Program  (24  CFR  part  700). 

11.  Federally  Assisted  Low-Income 
Housing  Drug  Elimination  Grants 
Program  (14.193)  (24  CFR  part  761). 

12.  Housing  Development  Grants  (24 
CFR  part  850). 

13.  Section  8  Housing  Assistance 
Payments  Program  for  New- 
Construction  (24  CFR  880). 

14.  Section  8  Housing  Assistance 
Payments  Program  for  Substantial 
Rehabilitation  (24  CFR  part  881) 

15.  Section  8  Housing  .Assistance 
Payments  Program — State  Housing 
Agencies  (24  CFR  part  883) 

16.  Section  8  Housing  .Assistance 
Payment  Program,  New  Construction 
Set-Aside  for  Section  515  Rural  Rental 
Housing  Projects  (24  CFR  part  884). 

17.  Section  8  Housing  Assistance 
Payments  Program — Special  Allocations 
(14.195)  (24  CFR  part  886). 

18.  Supportive  Housing  for  the 
Elderly  (14.157)  (24  CFR  part  891). 

19.  Supportive  Housing  for  Persons 
with  Disabilities  (14.181)  (24  CFR  part 
891). 

D.  Programs  Administered  by  the  Office 
of  Public  and  Indian  Housing 

1.  Public  and  Indian  Housing  Drug 
Elimination  Program  (14.854)  (24  CFR 
24  part  761). 

2.  Public  Housing  Agency  Section  8 
Fraud  Recoveries  (24  CFR  part  792). 

3.  New  Approaches  Anti-Drug  Grants 
(14.312). 

4.  Lower  Income  Housing  Assistance 
Program — Section  8  Moderate 


Rehabilitation  (14.856)  (24  CFR  part 
882). 

5   Low  Rent  Housing  Homeownership 
Opportunities  (24  CFR  part  904). 

6.  Public  Housing  Capital  Fund 
(14.872)  (24  CFR  part  905). 

7.  Section  5(h)  Homeownership 
Program  (24  CFR  part  906). 

8  Public  Housing  Development 
(14.850)  (24  CFR  part  941). 

9.  Designated  Housing — Public 
Housing  Designated  for  Occupancy  by 
Disabled.  Elderly,  or  Disabled  and 
Elderly  families  (24  CFR  part  945). 

10.  Indian  HOME  Program  (24  CFR 
part  954). 

1 1   .Admission  to,  and  Occupancy  of. 
Public  Housing  (24  CFR  part  960).  ' 

12.  Public  Housing — Contracting  with 
Resident-Owned  Businesses  (24  CFR 
part  963) 

13.  Public  and  Indian  Housing — 
Tenant  Opportunities  Program  (14.853) 
(24  Cp-R  part  964). 

14   PHA-Owned  or  Leased  Projects — 
General  Provisions  (24  CFR  part  965). 

15.  Public  Housing  Modernization  (24 
CFR  part  968). 

16.  Public  Housing  Program — 
Demolition  or  Disposition  of  Public 
Housing  Projects  (24  CFR  part  970). 

17.  Section  8  Housing  Choice  Voucher 
Program  (14.871)  (24  CFR  part  982). 

18  Section  8  Project-Based  Certificate 
Program  (24  CFR  part  983). 

19.  Section  8  and  Public  Housing 
Family  Self-Sufficiency  Program  (24 
c:FR  part  984). 

20.  Annual  Contributions  for 
Operating  Subsidy  (24  CFR  part  990). 

21.  Economic  Development  and 
Support  .Services  Program  (14.864). 

22.  Demolition  and  Revitalization  of 
Severely  Distressed  Public  Housing 
(HOPE  VI)  (14.866). 

23   Resident  Opportunity  and  Support 
■Services  (14.870). 

24.  Indian  Housing  Block  Grant 
Program  (14.867)  (24  CFR  part  1000). 

25.  Indian  Community  Development 
Block  C;rant  Program  (14.862)  (24  CFR 
part  1003) 

26.  Title  VI  Federal  Guarantees  for 
Financing  Tribal  Housing  Activities 
(14  869)  (24  CFR  part  1000.  subpart  E). 

£  Programs  Administered  by  the  Office 
of  Pohcv  Development  and  Research 

1.  Community  Outreach  Partnership 
Center  Program  (14.511). 

2.  Community  Development  Work- 
Study  Program  (14.512)  (24  CFR 
570.415). 

3.  Hispanic-Serving  Institutions 
Work-Study  Program  (14.513). 

4.  .Maska  Native/Native  Hawaiian 
Institutions  Assisting  Communities 
(14.515). 


F.  Programs  Administered  by  the  Office 
of  Multifamilv  Housing  Assistance 
Restructuring  lOMHARI 

1.  Multifamily  Housing  Mortgage  and 
Housing  Assistance  Restructuring 
Program  (Market-to-Market)  (14.197)  (24 
CFR  part  401). 

2.  Project-Based  Section  8  Contract 
Renewal  without  Restructuring  (under 
Section  524(a)  of  MAHRA)  (24  CFR  part 
402). 

G.  Programs  Administered  by  the  Office 
ofHeahhy  Homes  and  Lead  Hazard 
Control 

1.  Lead-Based  Paint  Hazard  Control  in 
Privately  Owned  Housing  (14.900)  (24 
CFR  part  35). 

2.  Healthy  Homes  Initiative  Grants 
(14.901). 

Dated;  December  4,  2000. 
Andrew  Cuomo, 

Secretary. 

[FR  Doc .  0(J-.32489  Filed  12-20-00:  8:45  am) 

BILLING  CODE  4210-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

California  Desert  District  Advisory 
Council — Notice  of  Renewal 

AGENCY:  Bareau  of  Land  Management 
(BLM).  Interior. 

ACTION:  California  Desert  District 
Advisory  Council — Notice  of  renewal, 

SUMMARY:  This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of 
1972  (Public  Law  92-463).  Notice  is 
hereby  given  that  the  Secretary  of  the 
Interior  has  renewed  the  Bureau  of  Land 
Management's  California  Desert  District 
Advisory'  Council. 

The  purpose  of  the  Council  is  to 
provide  counsel  and  advice  to  the  BLM 
District  Manager  concerning  planning 
and  management  of  the  public  land 
resources  within  the  BLM  California 
Desert  District  and  implementation  of 
the  comprehensive,  long-range  plan  for 
the  management,  use,  development,  and 
protection  of  the  public  lands  within  the 
California  Desert  Conservation  Area. 

Certification  Statement 

I  hereby  certify  that  the  renewal  of  the 
California  Desert  District  Advisory 
Council  is  necessary  and  in  the  public 
interest  in  connection  with  the 
Secretary  of  the  Interior's 
responsibilities  to  manage  the  lands, 
resources,  and  facilities  administered  by 
the  Bureau  of  Land  Management. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Wilson.  Intergovernmental 


Affairs  (640),  Bureau  of  Land 
Management,  1620  L  Street,  NW.,  Room 
406  LS,  Washington,  DC  20240, 
telephone  (202)  452-0377. 

Dated:  December  11,  2000. 
Bruce  Babbitt, 
Sfvretar}'  of  the  Interior. 
[FR  Doc.  00-32488  Filed  12-20-00;  8:45  am) 
BILUNG  CODE  4310-84-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Delaware  &  Lehigh  National  Heritage 
Corridor  Commission  Meeting 

AGENCY:  Office  of  the  Secretary; 
Department  of  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  & 
Lehigh  National  Heritage  Corridor 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463), 

Meeting  Date  and  Time:  Friday,  January  12, 
2001,  Time  1:30  p.m.  to  4  p.m. 

Address:  Lehigh  Valley  Planning 
Commission  Office,  961  Marcon  Boulevard, 
Suite  310,  Allentown,  FA  18103, 

The  agenda  for  the  meeting  will  focus  on 
implementation  of  the  Management  Action 
Plan  for  the  Delaware  and  Lehigh  National 
Heritage  Corridor  and  State  Heritage  Park. 
The  Commission  was  established  to  assist  the 
Commonwealth  of  Pennsylvania  and  its 
politic.al  subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultural,  historic 
and  natural  resources.  The  Commission 
reports  to  the  Secretary  of  the  Interior  and  to 
Congress. 

SUPPLEMENTARY  INFORMATION:  The 

Delaware  &  Lehigh  National  Heritage 
Corridor  Commission  was  established 
by  Pubhc  Law  100-692,  November  18, 
1 988  and  extended  through  Public  Law 
105-355,  November  13,  1998, 

FOR  FURTHER  INFORMATION  CONTACT:  C, 

Allen  Sachse,  Executive  Director, 
Delaware  &  Lehigh  National  Heritage 
Corridor  Commission,  10  E.  Church 
Street,  Room  A-208,  Bethlehem,  PA 
18018,  (610)  861-9345. 

Dated:  December  14,  2000- 
C.  Allen  Sachse, 

Executive  Director,  Delaware  &■  Lehigh 
S'ational  Heritage  Corridor  Commission. 
IFR  Doc.  00-32501  Filed  12-20-00;  8:45  am] 
BILUNG  CODE  6820-PE-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  Approval  Under 
the  Paperwork  Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  will  submit  a  request  for 
approval  of  a  collection  of  information 
to  OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act.  A  copy  of  the 
information  collection  requirement  is 
included  in  this  notice.  If  you  wish  to 
obtain  copies  of  the  proposed 
information  collection  requirement, 
related  forms,  and  explanatory  material, 
contact  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  You  must  submit  comments  on 
or  before  February  20.  2001. 
ADDRESSES:  Send  your  comments  on  the 
requirement  to  the  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  4401  North  Fairfax 
Drive.  Mail  Stop  222-ARLSQ.  Arlington. 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  approval  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  A.  Mullin  at  (703)  358-2287.  or 
electronically  at  rmullin@fws.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)),  The  U.S,  Fish  and 
Wildlife  Service  (We)  plans  to  submit  a 
request  to  OMB  to  renew  its  existing 
approval  of  the  collection  of  information 
for  Threatened  and  Endangered  Species 
Permit  Applications,  which  expires  on 
February  28,  2001,  We  are  requesting  a 
3-year  term  of  approval  for  this 
information  collection  activity. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  1018-0094. 

The  information  collection 
requirements  in  this  submission 
implement  the  regulatory  requirements 
of  the  Endangered  Species  Act  (16 


U.S.C.  1539).  the  Migratory  Bird  Treaty 
Act  (16  U.S.C.  704),  the  La'cev  Act  (18' 
U.S.C.  42-44),  the  Bald  Eagle  Protection 
Act  (16  U.S.C.  668),  and  the  Marine 
Mammal  Protection  Act  (16  U.S.C.  1374) 
contained  in  Service  regulations  in 
Chapter  I.  Subchapter  B  of  Title  50  of 
the  Code  of  Federal  Regulations  (CFR). 

Previously,  common  permit 
application  and  recordkeeping 
requirements  were  consolidated  in  50 
CFR  part  13,  and  unique  requirements 
of  the  various  statutes  in  separate  parts 
as  identified  below.  The  Service 
redesigned  the  standard  license/permit 
application  form  3-200  to  assist  persons 
in  applying  for  Service  permits  issued 
under  Subchapter  B.  Under  the  present 
clearance,  the  Service  consolidated  all 
requirements  in  one  submission,  and 
they  were  assigned  OMB  Approval 
Number  1018-0022,  the  Federal  Fish 
and  Wildlife  License/Permit  and 
Related  Reports.  In  an  attempt  to  make 
"the  application  process  more  "user 
friendly,"  and  to  aid  the  public  in 
commenting  on  specific  license/permit 
requirements  without  having  to 
comment  on  the  entire  package,  similar 
types  of  permits  were  previously 
grouped  together  and  numbered.  The 
application  to  apply  for  Service  permits 
issued  under  Subchapter  B  of  50  CFR. 
still  requires  the  completion  of  the 
Service  form  3-200.  which  has  been 
revised  and  renumbered  and  is  now 
Service  form  3-200-1.  In  addition  to  the 
permit  application  (Service  form  3-200- 
1),  attachments  are  often  necessary'  to 
provide  additional  information  required 
for  each  specific  type  of  permit,  and 
these  attachments  have  been  assigned 
numbers,  (e.g.,  3-200-54).  The 
information  to  be  supplied  on  the 
application  form  and  the  attachments 
will  be  used  to  review  the  application 
and  allow  the  Service  to  make 
decisions,  according  to  criteria 
established  in  various  Federal  wildlife 
conservation  statutes  and  regulations  on 
the  issuance,  suspension,  revocation,  or 
denial  of  permits.  The  obligation  to 
respond  is.  "required  to  obtain  a 
benefit.'"  An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number.  We  have  revised  the  following 
requirements,  and  they  are  included  in 
this  submission: 

1 .  Title:  Native  Endangered  and 
Threatened  Species — Enhancement  of 
Survival  Permits  associated  with  Safe 
Harbor  Agreements,  and  Candidate 
Conservation  Agreements  with 
Assurances. 

Approval  Number:  1018-0094. 

Sen'ice  Form  Number:  3-200-54. 

Frequency  of  Collection:  Annually. 
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Description  of  Respondents: 
Individuals,  households,  businesses, 
State  agencies,  private  organizations. 

Total  Annual  Burden  Hours  The 
reporting  burden  is  estimated  to  average 
2.5  hours  per  respondent  for  the 
application  and  5  hours  per  respondent 
for  the  annual  report  of  permitted 
activities.  The  Total  Annual  Burden 
hours  is  125  hours  for  the  application 
and  750  hours  for  the  annual  report  on 
the  permitted  activities. 

Total  Annual  Responses  The  number 
of  respondents  is  estimated  to  average 
50  respondents  for  the  application  and 
150  for  the  annual  report  of  the 
permitted  activities. 

The  Endangered  Species  Act  (ES.M 
provides  a  number  of  exceptions  to  its 
prohibitions  against  "take"  of  listed 
species.  Regulations  have  been 
promulgated  at  50  CFR  17.22 
(endangered  species)  and  17..T2 
(threatened  species)  to  guide 
implementation  of  these  exceptions  to 
the  "take"  prohibitions  through 
permitting  programs.  Service  form 
number  3-200-54  addresses  application 
requirements  for  permits  for 
Enhancement  of  Survival  permits         >  ^ 
associated  with  Safe  Harbor  Agreements 
and  Candidate  Conservation 
Agreements  with  assurances.  The 
permittee  is  required  to  notify  the 
Service  of  any  transfer  of  lands  subject 
to  the  Safe  Harbor  Agreement  so  that 
any  landowners  may  be  offered  the 
opportunity  to  continue  the  actions 
which  the  original  landowner  agreed  to 
and  thus  he  or  she  may  be  offered  the 
same  regulator^'  assurances.  A  major 
incentive  for  landowner  participation  in 
the  Safe  Harbor  program  is  the  long- 
term  certainty  the  program  provides, 
including  the  certainty  that  the  take 
authorization  will  stay  with  the  land 
when  it  changes  hands.  The  Service  also 
requires  the  permittee/landowner  to 
notify  the  Service  as  far  in  advance  as 
possible  when  he  or  she  expects  to  take 
any  species  covered  under  the  permit 
and  provide  the  Service  with  an 
opportunity  to  translocate  affected 
individual  specimens  if  possible  and 
appropriate. 

2.  Title:  Native  Endangered  and 
Threatened  Species — Permits  for 
Scientific  Purposes,  Enhancement  of 
Propagation  or  Survival  (i.e..  Recover>' 
Permits)  and  Interstate  Commerce. 

Approval  Number:  1018-0094. 

Service  Form  Number:  3-200-55. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents: 
Individuals,  scientific  and  research 
institutions. 

Tofa7  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
2  hours  per  respondent  for  the 


application  and  2  hours  per  respondent 
for  the  annual  report  on  the  permitted 
activities.  The  Total  Annual  Burden 
hours  is  1.050  hours  for  the  application 
and  200  hours  for  the  annual  report  on 
the  permitted  activities. 

Total  Annual  Responses:  The  number 
of  respondents  is  estimated  to  average 
525  respondents  for  the  application  and 
100  respondents  for  the  annual  report  of 
the  permitted  activities. 

Form  number  3-200-55  addresses 
application  and  reporting  information 
requirements  for  Recovery  and  Interstate 
Commerce  permits  under  Section 
10(a)(1)(A)  of  the  ESA.  Recovery  permits 
allow  "take"  of  listed  species  as  part  of 
scientific  research  and  management 
actions,  enhancement  of  propagation  or 
survival,  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  ESA 
designed  to  benefit  the  species  involved. 
Interstate  Commerce  permits  allow 
transport  and  sale  of  listed  species 
across  State  lines  as  part  of  breeding 
programs  enhancing  the  survival  of  the 
species.  Detailed  descriptions  of  the 
proposed  taking,  its  necessities  for 
success  of  the  proposed  action,  and 
benefits  to  the  species  resulting  from  the 
proposed  action  are  required  under  the 
implementing  regulations  cited  above. 
Take  authorized  under  this  permit 
program  would  otherwise  be  prohibited 
by  the  ESA. 

3.  Title:  Native  Endangered  and 
Threatened  Species — Incidental  Take 
Permits  Associated  With  a  Habitat 
Conservation  Plan. 

Approval  Number:  101&-0094, 

Service  Form  Number:  3-200-56. 

Frequencv  of  Collection:  Annually. 

Description  of  Respondents: 
Individuals,  households,  businesses, 
local  and  State  agencies. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
2.5  hours  per  respondent  for  the 
application  and  5  hours  per  respondent 
for  the  annual  report  on  the  permitted 
activities.  The  Total  Annual  Burden 
hours  is  250  hours  for  the  application 
and  1.750  hours  for  the  annual  report  on 
the  permitted  activities. 

Total  Annual  Responses:  The  number 
of  respondents  is  estimated  to  be  100 
respondents  for  the  application  and  350 
respondents  for  the  annual  report  of  the 
permitted  activities. 

Form  number  3-200-56  addresses 
applications  and  reporting  requirements 
for  Incidental  Take  Permits  under 
seclion  10(a)(1)(B)  of  the  ESA.  These 
permits  allow  "take"  of  listed  species 
that  is  incidental  to  otherwise  lawful 
non- federal  actions.  Take  authorized 
under  this  permit  program  would 
otherwise  be  prohibited  by  the  ESA. 


We  invite  comments  concerning  this 
renewal  on:  (1)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  our  endangered 
and  threatened  species  management 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  our  estimate  of  the 
burden  of  the  collection  of  information; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and,  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents.  The  information 
collections  in  this  program  are  part  of  a 
system  of  records  covered  by  the 
Privacy  Act  (5  U.S.C.  552(a)'). 

Dated;  December  l.'i.  2000. 
Gary  D.  Frazer. 

Assistant  Director  for  Endangered  Species. 
|FR  Doc.  00-32542  Filed  12-20-00:  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.).  Written  data  or  comments  should 
be  submitted  to  the  Director,  U.S.  Fish 
and  Wildlife  Service.  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700.  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 

Applicant:  Los  Angeles  Zoo,  Los 
Angeles.  CA,  PRT-306429 

Tne  applicant  request  a  permit  to 
import  two  (1.1)  red  uakari  [Cacajao 
calvus)  from  the  Centro  de  Primatologia 
do  Rio  de  Janeiro.  San  Cristovao,  Brazil 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through  captive 
propagation. 

Applicant:  Douglass  M.  Eberhardt. 
Stockton,  CA,  PRT-037012. 

The  applicant  request  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Reed  Lewis,  Plymouth, 
MN,  PRT-037030 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 


male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  follovsring  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Written  data,  comments,  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
700.  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281.  These  requests  must  be 
received  within  30  days  of  the  date  of 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Applicant:  Gene  Perry,  Malta,  MT, 
PRT-037029 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Western  Hudson 
Bay  poleir  bear  population  in  Canada  for 
personal  use. 

Applicant:  John  Dow,  Horseheads,  NY 
PRT-037143. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-himted  from  the  Northern 
Beaufort  polar  bear  population  in 
Canada  for  personal  use. 

Applicant:  Stephen  Fullmer,  Salt  Lake 
City,  UT,  PRT-036997 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Western  Hudson 
Bay  polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  WildUfe  has 
information  collection  approval  irom. 
0MB  through  February  28,  2001.  OMB 
Control  Nimiber  1018-0093.  Federal 
Agencies  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 


party  who  submits  a  written  request  for 
a  copy  of  such  docxmients  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 

Dated:  December  15.  2000. 
Anna  Barry, 

Branch  of  Permits,  Division  of  Management 
Authority. 

(PR  Doc.  00-32494  Filed  12-20-00;  8:45  am) 

BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Extension  for  Public  Review 
of  a  revised  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Implementing  Agreement  Related 
to  Application  for  an  Incidental  Talce 
Permit  for  ttie  Magic  Carpet  Woods 
Association  Project,  l.eelanau 
Township,  l.eeianau  County,  Michigan 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability;  extension 

of  comment  period. 

SUMMARY:  This  document  announces  an 
extension  of  the  comment  period  for  an 
additional  30  days  to  allow  review  of 
the  Implementing  Agreement  which  was 
inadvertently  omitted  from  the  package 
for  public  review.  Comments  on  the 
revised  draft  Environmental 
Assessment/Habitat  Conservation  Plan 
(EA/HCP)  will  also  be  accepted  during 
this  period.  For  additional  information, 
the  original  announcement  regarding 
the  notice  of  availability  of  a  revised 
draft  EA/HCP  for  an  Incidental  Take 
Permit  for  the  Magic  Carpet  Woods 
Association  Project,  Leelanau 
Township,  Leelanau  County,  Michigan 
was  in  the  Federal  Register  on 
November  13,  2000,  beginning  on  page 
67753.  Copies  of  the  documents  can  be 
obtained  by  contacting  the  Service 
personnel  listed  in  the  original 
announcement.  The  EA/HCP  and 
Implementing  Agreement  can  also  be 
reviewed  via  the  internet  at  "http:// 
midwest.fws.gov/nepa" 
DATES:  Written  comments  must  be 
received  on  or  before  COB  January  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Fasbender,  Regional  HCP 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  Fort  Snelling,  Minnesota, 
55111,  telephone  (612)713-5343  or  e- 
mail  peter_fasbender@fws.gov. 


Dated:  December  15.  2000. 
Charlie  Wooley. 

Assistant  Regional  Director,  Ecological 
Senices.  Region  3.  Fort  Snelling.  Minnesota. 
|FR  Doc.  00-32523  Filed  12-20-00:  8:45  am] 

BILUNG  CODE  4310-5S-f> 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  issuance  of  PermH  for  Marine 
Mammals 

On  June  8,  2000,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
65,  No.  111.  Page  36455,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  William 
McClure  for  a  permit  (PRT-027989)  to 
import  one  polar  bear  (Ursus  maritimus) 
trophy  taken  from  the  Lancaster  Sound 
population,  Canada  for  persond  use. 

Notice  is  hereby  given  that  on  August 
4,  2000.  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  September  4,  2000,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
65.  No.  193,  Page  59197.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Robert  Miller 
for  a  permit  (PRT-034022)  to  import  one 
polar  bear  (Ursus  maritimus)  trophy 
taken  from  the  M'Clintock  Channel 
population,  Canada  for  personal  use. 

Notice  is  hereby  given  that  on 
December  7,  2000.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  August  4,  2000.  a  notice  was 
published  in  the  Federal  Register,  Vol. 
65,  No.  151,  Page  48010,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Cererino 
Machado  for  a  permit  (PRT-024024)  to 
import  one  polar  bear  (Ursus  maritimus) 
trophy  taken  from  the  Southern  Beaufort 
Sea  population.  Canada  for  personal 
use. 

Notice  is  hereby  given  that  on  October 
11,  2000,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  September  19,  2000,  a  notice  was 
published  in  the  Federal  Register.  Vol. 
65,  No.  182,  Page  56589.  that  an 
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application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Noah  J.  Horn  for 
a  permit  (PRT-032748)  to  import  one 
polar  bear  (L'rsus  maritimus)  trophy 
taken  from  the  Southern  Beaufort  Sea 
population.  Canada  for  personal  use. 
Notice  is  hereby  given  that  on  October 

26.  2000,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.).  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  August  31,  2000.  a  notice  was 
published  in  the  Federal  Register.  Vol. 
65,  No.  170,  Page  53027,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Lawrence 
Franks  for  a  permit  (PRT-032240)  to 
import  one  polar  bear  (L'rsus  maritimus) 
trophy  taken  from  the  Southern  Beaufort 
Sea  population.  Canada  for  personal 
use. 

Notice  is  hereby  given  that  on  October 
24,  2000,  as  authorized  by  the 
provisions  of  the  Marine  Manunnal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq).  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  August  10,  2000,  a  notice  was 
published  in  the  Federal  Register.  Vol. 
65.  No.  155,  Page  49005,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Larry  Masserant 
for  a  permit  (PRT-031377)  to  import  one 
polar  bear  (L'rsus  maritimus)  trophy 
taken  from  the  Lancaster  Sound 
population,  Canada  for  personal  use. 

Notice  is  hereby  given  that  on  October 

27,  2000,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq),  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  July  20,  2000,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
65,  No.  140,  Page  45099.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  William 
Niederer  for  a  permit  (PRT-030197)  to 
import  one  polar  bear  (L'rsus  maritimus) 
trophy  taken  from  the  Northern  Beaufort 
Sea  population,  Canada  for  personal 
use. 

Notice  is  hereby  given  that  on  August 
29,  2000,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq).  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  October  19.  2000.  a  notice  wa.s 
published  in  the  Federal  Register.  Vol. 


65,  No.  203,  Page  62747.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Branko 
Terkovich  for  a  permit' (PRT-0345 70)  to 
import  one  polar  bear  (L'rsus  maritimus) 
trophy  taken  from  the  Lancaster  Sound 
population,  Canada  for  personal  use. 

Notice  is  hereby  given  that  on 
Derembt!r  7,  2000,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (\6 
U.S.C.  1361  et  seq.).  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  July  27.  2000.  a  notice  was 
published  in  the  Federal  Register.  Vol. 
65,  No.  145,  Page  461 70,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Jerry  W. 
Peterman  for  a  permit  '(PRT-^30691)  to 
import  one  polar  bear  (L'rsus  maritimus) 
trophy  taken  from  the  Northern  Beaufort 
Sea  population,  Canada  for  personal 
use. 

Notice  is  hereby  given  that  on 
December  14,  2000,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.).  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service.  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive.  Room  700.  Arlington. 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  Decmeber  15.  2000. 
Anna  Barry, 

Branch  of  Permits.  Division  of  Management 

Authority. 

IFR  Doc.  00-32496  Filed  12-20-00;  8:45  am] 

BILLING  CODE  4310-$5-P 


DEPARTMENT  OF  THE  INTERIOR 
[WY-030-2001  -1 060-JJ] 

Bureau  of  Land  Management 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent  to  conduct  a 

hearing  on  the  use  of  helicopters  and 

other  motorized  vehicles  in  the 

management  and  removal  of  wild  horses 

on  the  public  lands  in  Wyoming. 

summary:  The  Wild,  Free  Roaming 
Horse  and  Burro  Act.  as  amended  (PL 
92-195)  provides,  among  other  things, 
for  the  use  of  aircraft  and  motor  vehicles 
in  all  phases  of  the  administration  of  the 


Act.  The  Code  of  Federal  Regulations 
provides,  at  43  CFR  4740.1(a),  that  the 
authorized  officer  conduct  a  public 
hearing  in  the  area  where  such  use  is  to 
be  made. 

The  Bureau  of  Land  Management 
(BLM)  has  and  plans  to  continue  use  of 
helicopters  in  the  removal  of  wild,  free 
roaming  horses  from  the  public  lands 
within  the  Rawlins,  Lander,  Rock 
Springs.  Cody,  and  Big  Horn  Basin  Field 
Office  jurisdictions. 

Pursuant  to  the  requirements  noted 
above,  the  BLM  will  conduct  a  public 
hearing  on  the  use  of  helicopters  in 
gathering  operations  during  the  calendar 
year  of  2001  on  January  30,  2001.  at  3 
p.m.  MDT,  in  the  large  conference  room 
of  the  Rawlins  Field  Office  of  the 
Bureau  of  Land  Management  located  at 
1300  North  Third  Street  in  Rawlins. 
Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  please  contact 
Chuck  Reed.  Resource  Advisor,  Bureau 
of  Land  Management,  Rawlins  Field 
Office,  1300  North  Third  Street,  P.O. 
Box  2407,  Rawlins.  Wyoming  82301. 
(307)  328-4200;  electronic  mail  at 
Chuck_Reed@blm.gov. 

Kurt  I.  Kotter, 

Field  Manager. 

(FR  Doc.  00-32446  Filed  12-20-00;  8:45  am] 

aiLUNG  CODE  4310-22-<> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan,  Draft 
Environmental  Impact  Statement,  Fort 
Davis  National  Historic  Site,  Texas 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Availability  of  draft 
environmental  impact  statement  and 
general  management  plan  for  Fort  Davis 
national  historic  site. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Enviroimaental  Policy 
Act  of  1969,  the  National  Park  Service 
aimounces  the  availability  of  a  Draft 
Enviroiunental  Impact  Statement  and 
General  Management  Plan  (DEIS/GMP) 
for  Fort  Davis  National  Historic  Site, 
Texas. 

DATES:  The  DEIS/GMP  will  remain 
available  for  public  review  through 
March  15,  2001.  If  any  public  meetings 
are  held  concerning  the  DEIS/GMP,  they 
will  be  announced  at  a  later  date. 
COMMENTS:  If  you  wish  to  comment,  you 
may  submit  your  comments  by  any  one 
of  several  methods.  You  may  mail 
conunents  to  Superintendent,  Fort  Davis 


National  Historic  Site,  P.O.  Box  1456, 
Fort  Davis,  Texas  79734.  You  may  also 
comment  via  the  Internet  to  http:// 
www.nps.gov/planning/foda/.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn;  (any 
identifying  names  or  codes)"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  Fort  Davis 
National  Historic  Site,  915-426-3225. 
Finally,  you  may  hand-deliver 
comments  to  Fort  Davis  National 
Historic  Site,  P.O.  Box  1456,  Fort  Davis, 
Texas  79734.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
ADDRESSES:  Copies  of  the  DEIS/GMP  are 
available  from  the  Superintendent,  Fort 
Davis  National  Historic  Site,  P.O.  Box 
1456,  Fort  Davis,  Texas  79734.  Public 
reading  copies  of  the  DEIS/GMP  will  be 
available  for  review  at  the  following 
locations:  Office  of  the  Superintendent, 
Fort  Davis  National  Historic  Site,  P.O. 
Box  1456,  Fort  Davis,  Texas  79734, 
Telephone:  915-426-3225;  Planning 
and  Environmental  Quality, 
Intermountain  Support  Office — Denver, 
National  Park  Service,  12795  W. 
Alameda  Parkway,  Lakewood,  CO 
80228,  Telephone:  (303)  969-2851; 
Office  of  Public  Affairs,  National  Park 
Service,  Department  of  Interior  18th  and 
C  Streets  NW,  Washington,  DC  20240, 
Telephone:  (202)  208-6843. 
SUPPLEMENTARY  INFORMATION:  The  DEIS/ 
GMP  analyzes  four  (4)  alternatives  a  no- 
action  and  three  action  alternatives 
including  the  National  Park  Service 
proposal.  Alternative  C,  the  proposed 
General  Management  Plan  would  retain 
most  existing  visitor  experiences  and 
would  improve  outreach  programs, 
visitor  orientation,  collaborative 
research  partnership  opportunities,  and 


administrative  staff  services.  It  also 
provides  for  enhanced  protection  for 
facilities  and  resources  from  flooding. 
Alternative  B  would  protect  and 
preserve  the  fort's  historic  setting  and 
historic  viewscape  and  would  minimize 
modem  intrusions  in  the  historic  core 
area.  Alternative  D  would  broaden  the 
interpretive  themes  to  highlight  the 
more  complex  role  of  Fort  Davis  in  the 
history  of  the  American  West.  Under  the 
no-action  alternative,  existing 
administrative,  maintenance,  land  use, 
and  resource  management  activities 
would  continue  with  current  use 
serving  as  the  basis  for  mapping 
management  prescriptions. 

The  DEIS/GMP  in  particular  evaluates 
the  environmental  consequences  of  the 
proposed  action  and  the  other 
alternatives  on  visitor  experience, 
archeological  resources,  cultural 
landscapes  and  historic  resources,  long- 
term  health  of  natural  ecosystems, 
economic  contribution  to  local 
communities,  adjacent  landowners,  and 
facility/operational  efficiency.  The  plan 
also  identifies  cumulative  effects  on 
wetlands  and  floodplains  for  the 
National  Park  Service  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Superintendent.  Fort  Davis 
National  Historic  Site,  at  the  above 
address  and  telephone  number. 

Dated:  December  8.  2000. 
Michael  D.  Snyder, 

Director.  Intermountain  Region,  National 

Park  Sen'ice. 

[FR  Doc.  00-32439  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  431 0-1  (M> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Star  Spangled  Banner  National  Historic 
Trail  Study 

AGENCY:  National  Park  Service. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  and  to 
Hold  Public  Scoping  Meetings  for  the 
Star  Spangled  Banner  National  Historic 
Trail  Study. 

SUMMARY:  This  notice  announces  the 
intent  to  prepare  an  environmental 
impact  statement  and  hold  public 
scoping  meetings  for  the  Star  Spangled 
Banner  National  Historic  Trail  Study. 
Public  Law  106-135  authorizes  the 
Star-Spangled  Banner  National  Historic 
Trail  Study  to  determine  the  suitability 
and  desirability  of  designating  as  a 
national  historic  trail  the  route  of  the 
1812  British  invasion  of  Maryland  and 
Washington.  DC,  and  of  the  American 
defense.  The  proposed  trail  traces:  the 


arrival  of  the  British  fleet  in  the 
Patuxent  River;  the  landing  of  British 
forces  at  Benedict;  the  sinking  of  the 
Chesapeake  Flotilla  at  Pig  Point  in  Price 
George's  County  and  Anne  Arundel 
County,  Maryland;  the  American  defeat 
at  the  Battle  of  Bladensburg;  the  siege  of 
the  Nations  Capital;  the  British  naval 
diversions  in  the  upper  Chesapeake  Bay 
leading  to  the  Battle  of  Caulk's  Field  in 
Kent  County,  Maryland;  and.  the  route 
of  the  American  troops  from 
Washington  through  Georgetown,  the 
Maryland  Counties  of  Montgomery. 
Howard,  and  Baltimore,  Americans  at 
Fort  McHenry  on  September  14.  1814. 

Three  public  meetings  will  be  held  in 
January  2001  to  discuss  the  Star 
Spangled  Banner  National  Historic  Trail 
Study  being  undertaken  by  the  National 
Park  Service  and  to  conduct  scoping  for 
an  associated  Environmental  Impact 
Statement.  Public  Law  106-135 
authorizes  the  study  of  a  proposed  trail 
following  the  route  of  the  1814  British 
invasion  up  the  Patuxent  River  to 
Washington,  DC,  and  their  defeat  at 
Baltimore,  MD.  The  first  meeting  will  be 
held  on  Wednesday,  January  10.  2001, 
6-8  pm,  Ft.  Henry  Visitor  Center. 
Auditorium,  Baltimore,  MD.  The  second 
meeting  will  be  held  on  Wednesday, 
January  17,  2001,  5-7  pm.  HNTB  Offices, 
421  7th  St..  NW.,  Washington,  DC.  The 
third  meeting  will  be  held  form  6:30- 
8:30  pm,  Calvert  County  Public  Library , 
Prince  Frederick.  MD. 

For  more  information  look  at 
www.nps.goy/chal/sp/  or  contact 
William  Sharp.  Planner,  National  Park 
Service,  200  Chestnut  St.,  Philadelphia, 
PA  19106, 215-597-1655. 
william_sharp@nps.gov. 

Dated;  December  7.  2000. 
Dale  Ditmanson, 
.Acting  .\'ortheast  Region  Director. 
[FR  Doc.  00-32471  Filed  12-20-00;  8:45  ..ml 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Kaloko-Honokohau  National  Historical 
Park  Advisory  Commission;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Na  Hoapili  O 
Kaloko  Honokohau,  Kaloko-Honokohau 
National  Historical  Park  Advisory 
Commission,  will  be  held  at  9:00  a.m. 
on  January  26,  2001.  at  the  King 
Kamehameha's  Kona  Beach  Hotel. 
Kulana  Huli  Honua  Room,  Kailua-Kona, 
Hawaii.  The  agenda  will  include  the 
following:  Committee  Assignments  and 
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VVorkplans  for  2001.  Update  on  General 
Management  Plan,  Visitor  Facilities. 
Park  Interpretive  and  Resource 
Management  Programs. 

This  meeting  is  open  to  the  public  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisorv  Commission.  A  transcript  will 
be  available  after  Februan,'  31,  2001.  For 
copies  of  the  minutes,  contact  Kaloko- 
Honokohau  National  Historical  Park  at 
(808) 329-6881. 

Dated:  December  7.  2000. 
Geraldine  K.  Bell. 

^^upenntfndfnt.  Kaloko-Honokohau  Sational 
Histoncal  Park 

IFR  Dot.  00-:i2438  Filed  12-20-00.  8:45  ami 
BILUNG  CODE  4310-7(M< 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-442] 

In  the  Matter  of  Certain  Closet  Flange 
Rings;  Notice  of  Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S 
international  Trade  Commission  on 
November  20,  2000.  under  section  337 
of  the  Tariff  Act  of  1930.  as  amended. 
19  U.S.C.  1337.  onbehalf  of  Pasco 
Specialtv  and  Manufacturing  Co.  of 
Lvnwood,  California.  Supplements  to 
the  complaint  were  filed  on  November 
28  and  December  6.  2000  The 
complaint,  as  supplemented,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  closet  flange  rings  by  reason  of 
infringement  of  claims  1-5.  7-9.  and 
11-14  of  US.  Letters  Patent  .5,890,239. 
The  complaint  further  alleges  that  an 
industry  in  the  United  States  e.xists  as 
required  bv  subsection  (a)(2)  of  section 
337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and.  after  the  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint  and 
supplements,  except  for  any 
confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 


Commission.  500  E  Street.  S\V,,  Room 
1 12,  Washington,  DC  20436.  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000, 
General  information  concerning  the 
Commission  may  be  obtained  by 
acc:essing  its  internet  server  (http:// 
www  usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

.Steven  A.  Glazer,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 

2577. 

.Autliority:  The  authority  for  institution  of 
this  investigation  i.s  contained  in  section  3.37 
of  the  Tariff  Act  of  1930.  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure.  19  CFR  210.10 
120001 

Scope  of  investigation:  Having 
( onsidered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
December  13,  2000.  ORDERED  THAT— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine; 

(a)  Whether  there  is  a  violation  of 
subsection  (a)(1)(B)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  ckiset  flange  rings  by  reason  of 
infringement  of  claims  1-5.  7-9.  or  11- 
14  of  U.S.  Letters  Patent  5.890.239.  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  herebv  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Pasco 
Specialtv  and  Manufacturing  Co.,  11156 
Wright  Road,  Lynwcjod,  California 
90262-1247 

(b)  The  respondent  is  the  following 
companv  alleged  to  be  in  violation  of 
s(!Ction  337,  and  is  the  party  upon 
which  the  complaint  is  to  be  served: 
[ones  Stephens  Corporation  3249 
Moodv  Parkway  Moody.  Alabama 
35004. 

(c)  Steven  A.  Glazer,  Esq..  Office  of 
linfair  Import  Investigations,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Room  4()1-K.  Washington. 
DC  2043H.  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 


(3)  For  the  investigation  so  instituted, 
the  Honorable  Debra  Morriss  is 
designated  as  the  presiding 
administrative  law  judge. 

A  response  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondent  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210,13,  Pursuant  to 
19  CFR  201.16(d)  and  210,13(a)  of  the 
Commission's  Rules,  such  response  will 
be  considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  by  the  Commission  of  the 
complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  a  response  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  the  respondent  to  file  a 
timely  response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent, 

Bv  order  of  the  Commission, 
issued;  December  14,  2000. 
Donna  R.  Koehnke, 

Secretary-. 

IFR  Doc,  00-32443  Filed  12-20-00;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-441] 

In  the  Matter  of  Certain  Field 
Programmable  Gate  Arrays  and 
Products  Containing  Same;  Notice  of 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337, 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U,S. 
International  Trade  Commission  on 
November  16,  2000,  under  section  337 
of  the  Tariff  Act  of  1930.  as  amended. 
19  U.S.C.  1337,  on  behalf  of  Xilinx,  Inc.. 
of  California.  A  supplemental  letter  was 
filed  on  December  1,  2000.  The 


complaint,  as  supplemented,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  field  programmable  gate  arrays 
and  products  containing  same  by  reason 
of  infringement  of  claims  1,2,3  and  5 
of  U.S,  Letters  Patent  5,343,406,  claims 
1  and  3  of  U.S.  Letters  Patent  5,432,719, 
and  claim  16  of  U.S.  Letters  Patent 
5,861,761.  The  complaint  further  alleges 
that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint  and 
supplement,  except  for  any  confidential 
information  contained  therein,  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  112,  Washington,  DC 
20436,  telephone  202-205-2000. 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810,  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  be  obtained  by 
accessing  its  Internet  server  (http:// 

\\'W'H'.USitC.gOV). 

FOR  FURTHER  INFORMATION  CONTACT: 

Karin  J,  Norton,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2606, 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210,10 
(2000). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Conmiission,  on 
December  13,  2000,  ORDERED  THAT— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(l)(B]  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  field 
programmable  gate  arrays  or  products 
containing  same  by  reason  of 


infringement  of  claims  1,  2,  3  or  5  of 
U.S.  Letters  Patent  5,343,406.  claims  1 
or  3  of  U.S.  Letters  Patent  5.432,719,  or 
claim  16  of  U.S.  Letters  Patent 
5,861,761,  and  whether  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served; 

(a)  The  complainant  is — Xilinx,  Inc., 
2100  Logic  Drive.  San  Jose,  CA  95124. 

(b)  The  respondent  is  the  following 
company  alleged  to  be  in  violation  of 
section  337,  and  is  the  party  upon 
which  the  complaint  is  to  be  served; 
Altera  Corporation,  101  Iimovation 
Drive,  San  Jose,  CA  95134. 

(c)  Karin  J.  Norton,  Esq..  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,,  Room  401-A.  Washington, 
DC  20436,  who  shall  be  the  Conmiission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
administrative  law  judge. 

A  response  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondent  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210,13.  Pursuant  to 
19  CFR  201, 16(d)  and  210.13(a).  such 
response  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  a  response  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  the  respondent  to  file  a 
timely  response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  to 
authorize  the  administrative  law  judge 
and  the  Commission,  without  further 
notice  to  the  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  the 
respondent. 

Bv  order  of  the  Commission. 


Dated:  December  14.  2000. 
Donna  R.  Koelinke, 

Secretary-. 

[FR  Doc.  00-32442  Filed  12-20-00;  8:45  am] 

BILLING  CODE  7020-02-f> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  TA-204~4] 

Wheat  Gluten;  Extension  of  Action 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  an 
investigation  under  section  204(c)  of  the 
Trade  Act  of  1974  (19  U.S.C.  2254(c)) 
(the  Act). 

SUMMARY:  Following  receipt  of  a  petition 
on  November  30.  2000,  requesting 
extension  of  the  relief  action  currently 
in  place  on  imports  of  wheat  gluten,  the 
Commission  instituted  investigation  No. 
TA-204-4  under  section  204(c)  of  the 
Act  to  determine  whether  the  action 
taken  by  the  President  under  section 
203  of  the  Act  with  respect  to  wheat 
gluten,  provided  for  in  subheadings 
1109.00,10  and  1109.0b,90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  continues  to  be 
necessary  to  prevent  or  remedy  serious 
injury  and  whether  the  domestic 
industrv'  is  making  a  positive 
adjustment  to  import  competition.  The 
petition  was  filed  on  behalf  of  the 
Wheat  Gluten  Industrv-  Council, 
Washington.  DC. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201,  subparts  A-E).  and  part  206. 
subparts  A  and  F  (19  CFR  part  206, 
subparts  A  and  F). 

Background 

Following  receipt  of  a  report  from  the 
Commission  in  March  1998  under 
section  202  of  the  Trade  Act  of  1974  (19 
U,S,C.  2252)  containing  an  affirmative 
determination  and  remedy 
recommendation,  the  President,  on  May 
30.  1998.  pursuant  to  section  203  of  the 
Trade  Act  of  1974  (19  U.S.C,  2253), 
issued  Proclamation  7103  (as  amended 
by  Proclamation  7202  of  May  28.  1999). 
imposing  import  relief  in  the  form  of 
quantitative  limitations  on  imports  of 
wheat  gluten  for  a  period  of  3  years  and 
1  day. 

EFFECTIVE  DATE:  November  30.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
McClure  (202-205-3191).  Office  of 
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Investigations.  U.S.  International  Tradt- 
Commission,  500  E  .Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  nn  this  matter  hv  contacting 
the  Commission  s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobilitv 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  (Office 
of  the  Secretarv-  at  202-205-2000 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http;// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

PartH  ipution  in  the  investigation  and 
nen-ice  list — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entrv  of  appearance 
with  the  Secretar\-  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than  21 
davs  after  publication  of  this  notice  in 
the  Federal  Register  The  Secretarv  will 
prepare  a  service  list  containing  the 
names  and  addresses  of  all  persons,  or 
their  representatives,  who  are  parties  to 
this  investigation  upon  the  expiration  of 
the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  confidential 
business  information  ICBIj  under  an 
administrative  protective  order  lAPOl 
and  CBI  sen-ice  list. — Pursuant  to 
section  206.54(e)  of  the  Commission's 
rules,  the  Secretary  will  make  (;B1 
gathered  in  this  investigation  available 
to  authorized  applicants  under  the  APO 
issued  in  the  investigation  in 
accordance  with  the  procedures  .set 
forth  in  section  206.17  of  the  rules, 
provided  that  the  application  is  made 
not  later  than  21  days  after  the 
publication  of  this  notice  in  the  Federal 
Register  A  separate  service  list  will  be 
maintained  by  the  Secretary-  for  those 
parties  authorized  to  receive  CBI  under 
the  APO. 

Hearing. — The  Commission  has 
scheduled  a  hearing  in  connection  with 
this  investigation,  to  be  held  beginning 
at  9:30  a.m.  on  Februarv'  27.  2001.  at  the 
U.S.  International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretarv  to  the  Commission  on  or 
before  February  20.  2001   All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  Februarv'  22.  2001.  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  hearing 
are  governed  by  sections  201.6(b)(2)  and 
201.13(f)  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 


present  a  portion  of  their  hearing 
testimonv  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  The  deadline  for 
filing  prehearing  briefs  is  February  20, 
2001.  Parties  may  also  file  posthearing 
briefs.  The  deadline  for  filing 
posthearing  briefs  is  March  6,  2001.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  mav  submit  a  written 
statement  of  information  on  or  before 
March  6.  2001   .Ml  written  submissions 
mu.st  conform  with  the  provisions  of 
section  201.8  of  the  Commission's  rules; 
anv  submissions  that  contain 
confidential  business  information  must 
also  conform  with  the  requirements  of 
section  201.6  of  the  Commission's  rules. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretarv  bv  facsimile  or  electronic 
means. 

In  accordance  with  section  201.16(c) 
of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
bv  the  service  list),  and  a  certificate  of 
service  mu.st  be  timely  filed.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Authority:  I'his  investigation  is  being 
coniiuttHiJ  under  the  duthurilv  of  section 
204(l)  of  the  I'rade  .^ct  of  1974;  this  notice 
is  published  pursuant  to  section  206.3  of  the 
(Commission's  rules. 

Bv  order  of  the  C^ommission. 

Issued:  December  15.  2000. 
Donna  R.  Koehnke, 
.sVcrelurv 
IFR  Doc.  00-:j2444  Filed  12-20-00:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-00-054] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  (Commission. 

TIME  AND  DATE:  December  28.  2000  at  1 1 

a.m. 

PLACE:  Room  101.  500  E  Street  SW.. 

Washington.  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1  .\geiid<i  tor  future  meeting:  none 

2  .Minutes 

1    Katifu:<ilion  List 

4  liu    Nos.  701-TA-404^08and  731- 
T.^-898-908  (PreliminaryJlCertain  Hot- 


Rolled  .Steel  Produc :ts  from  .Xrgentina.  China, 
India.  Indonesia.  Kazakhstan,  the 
Netherlands.  Romania.  .South  .Africa.  Taiwan, 
Thaildnd.  and  I'krainel — briefing  and  vote. 
(The  Commission  is  currently  scheduled  to 
transmit  its  determination  to  the  Secretary  of 
Commerce  on  December  28.  2000: 
Commissioners'  opinions  are  currently 
s(  heduled  to  be  transmitted  to  the  Secretary 
of  Commerce  on  January  3,  2001.) 
r>  Outstanding  action  iat:kets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
mav  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Bv  order  of  the  Commission. 
"  Issued:  December  18.  2000. 
Donna  R.  Koehnke. 

.SVrrcfnrv. 

IFR  Doc.  00-32658  Filed  12-19-00;  10:.55 

ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  Of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Translttonal  Adfustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
the  eligibility  to  apply  for  trade 
adjustment  assistance  for  workers  (TA- 
W)  issued  during  the  period  of 
December,  2000. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 


has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-38. Ill:  Standard  Forged 

Products,  Inc.,  Johnstown,  PA 
TA-W-38,209;  Chieftain  Products, 

Marine  City,  MI 
TA-W-38,185;  GP  Timber.  Central 

Point,  OR 
TA-W-38.146;  Rosboro  Lumber. 

Dimension  Lumber  Div., 

Springfield,  OR 
TA-W-38,147;  Potlatch  Corp..  Wood 

Products  Div.:  Jaype  Mill,  Pierce,  ID 
TA-W-38,059;  Crovm  Vantage, 

Parchment,  MI 
TA-W-38,080;  Ilissa  Bridals,  Ltd,  New 

York,  NY 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-38. 264;  The  Chase  Manhattan 

Bank  NA,  Oil  and  Gas  Asset 

Management  Group.  Midland,  TX 
TA-W-38.215;  Entertainment  Partners, 

EPSG  Pixpay  Service,  Burbank,  CA 
TA-W-38,355:  LSC  Kentucky.  LLC. 

Morganfield,  4CY 
TA-W-38.183;  Seagate  Technology, 

CSO  Div.,  Oklahoma  City,  OK 
TA-W-38,229;  Dana  Engine  Controls. 

Branford,  CT 
The  workers  firm  does  not  produce  an 
cirticle  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-38.329:  Fashion  Technologies, 

Inc.,  Hackensack,  NJ 
TA-W-38,112;  The  Mead  Corp..  School 

and  Office  Products  Div., 

Kalamazoo.  MI 
TA-W-38.266;  Jones  and  Vining. 

Lewiston.  ME 
TA-W-38.192;  Metal  Powder  Products 

Co.,  Logan,  OH 
TA-W-38.216:SamsoniteCorp.. 

Tucson.  AZ 
TA-W-38. 191;  Windfall  Products.  St. 

Marv's,  PA 
TA-W-38,067  &■  A;  Paccar /Kenworth, 

Seattle.  WA  and  Renton,  WA 
TA-W-38.310:  ABC-NACO.  Ashland, 

WI 
TA-W-38.113:  Eramet  Marietta.  Inc.. 

North  Plant,  Marietta,  OH 
TA-W-38.314;  International  Security 

Printers.  Ogdensburg,  NY 
TA-W-38.317;  Vanalco,  Inc.. 

Vancouver,  WA 
TA-W-38,2'42;  Homestake  Mining  Co., 

Lead.  SD 
TA-W-38.043;  Freightliner.  LLC, 

Portland  Truck  Manufacturing 

Plant,  Portland,  OR 
TA-W-38,024;  Alabama  Structural 

Beams.  (A  Div,  of  Gulf  States  Steel), 

Gadsden,  AL 


TA-W-38,053;  Pillowtex  Corp..  Fieldale, 

VA 
TA-W-38, 150;  Key  Circuit  Co..  Fountain 

Valley.  CA 
TA-W-38,069;  Asarco,  Inc..  East 

Helena,  MT 
TA-W-38,1 74;  Paper.  Calmenson  SrCo.. 

Blade  Div..  Bucyrus.  OH 
TA-W-38,217;  Union  Pacific  Fuel.  Inc., 

Union  Resources  Co.  and  Union 

Pacific  Resources  Group,  Inc., 

Headquartered  in  Fort  Worth,  TX 

and  Operating  in  the  Following 

States:  A;  CO,  B;  WY.  C;  OK.  D;  KS, 

E;  LA,  F;  UT,  G;  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-38,098;  Burlington  Resources, 

Oil  and  Gas,  Mid  Continent — 

Rockies,  Sidney,  MT 
In  luly  through  June  1999  and  2000. 
aggregate  U.S.  imports  of  both  natinral 
gas  and  crude  oil  declined  absolutely 
and  relative  to  domestic  shipments. 
TA-W-38,287;  Poland  Springs  Bottling 

Co..  Poland  Springs,  ME 
TA-W-38, 274;  Tinglev  Rubber  Co.. 

South  Plainfield.'NJ 
TA-W-38,928;  Danecraft.  Providence, 

RI 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-37,859:  HurHitz  Co..  Inc., 

Buffalo.  NY 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
Euticles  produced  by  the  firm  or  an 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-38,207;  Bynum  Concepts.  Inc.. 

Lubbock.  TX:  September  28.  1999. 
TA-W-38.268;  Ride  Snowboard  Mfg., 

Corona  CA:  October  18,  1999. 
TA-W-38,032;  JBL,  Inc. /Harmon  Mfg., 

Wood  Mill,  Northridge,  CA:  August 

9,  1999. 
TA-W-38,221;  Auto  Pocket  Operators, 

Outer  Banks,  Div.  of  Sara  Lee  Co., 

Lumberton.  NC:  October  3.  1999. 


TA-W-38.074;  Contour  Medical 

Technology,  Lavergne,  TN:  August 

25.  1999. 
TA-W-38,089:  Federal  Bag  Co..  Inc..  St. 

Louis.  MO:  September  5,  1999. 
TA-W-38. 21 2:  Echo  Bay  Minerals  Co.. 

Kettle  River  Operation.  Republic, 

WA:  September  22,  1999. 
TA-W-38,166:  Garan  Manufacturing 

Corp..  Rainsville.  AL:  September  14, 

1999. 
TA-W-38, 144:  Avoca  Manufacturing. 

Avoca.  PA:  September  15.  1999. 
TA-W-38,046:  Paramount  Headwear, 

Inc.,  Dexter  Straw  Manufacturing 

Div..  Dexter,  MO:  August  25.  1999. 
TA-W-38. 247:  North  Power  Lumber  Co.. 

A  Subsidiar\'  of  Tree  Source.  North 

Power.  OR:  October  2.  1999. 
TA-W-38.320:  American  Baseball  Cap. 

Inc..  Freidens,  PA:  October  6.  1999. 
TA-W-38,021:  Cardinal  Shoe  Corp.. 

Lawrence.  MA:  August  8.  1999. 
TA-W-38. 054:  Merrimac  Industries. 

Inc.,  West  Caldwell.  Nf:  August  11, 

1999. 
TA-W-38.352:Mulox.  Inc..  Macon.  GA: 

November  13.  1999. 
TA-W-38.307:  Progress  Lighting. 

Cowpens.  SC:  October  28.  1999. 
TA-W-38. 131:  Imperial  Coat  Front.  New 

York,  NY:  September  10.  1999. 
TA-W-38.127:  Ansell  Health  Care. 

Dothan.  AL:  September  25.  1999 
TA-W-38. 161:  Liberty  Precision  Tool 

Co.,  Bessemer  Citv,  NC:  September 

21.  1999. 
TA-W-38,1 1 7;  California  Direct  Sennce, 

San  Diego.  CA:  September  13.  1999. 
TA-W-37.978:  Permair  Leathers.  Salem, 

MA:  August  4.  1999. 
TA-W-38,040:  Reynolds  Metals  Co.. 

Troutdale.  OR:  August  18.  1999. 
TA-W-38.201:  Tvco  Electronics.  Clinton 

Township,  MI:  September  28.  1999. 
TA-W-38, 163;  Omron  Manufacturing  of 

America,  Inc..  St.  Charles.  IL: 

September  19.  1999. 
TA-W-38.252:A.O.  Smith  Electrical 

Products  Co..  Paoli  Plant.  Paoii.  IN: 

October  19.  1999. 
TA-W-38.263:  Columbia  Footwear 

Corp..  Hazleton.  PA:  October  21. 

1999. 
TA-W-38. 285:  Fairfield  Manufacturing 

Co.,  Inc.,  Lafavette.  IN:  October  16. 

1999. 
TA-W-38,262:  Paramount  Headwear. 

Inc..  Mountain  Grove,  MO: 

September  28.  1999. 
TA-W-38. 110:  Authentic  Fitness  Corp.. 

Bell,  CA:  September  6.  1999. 
TA-W-38,091:  American  Metal 

Products.  The  Retail  Div..  Union. 

MO:  August  31.  1999. 
TA-W-38,254:  Craftwood  Designs. 

Caldwell  Chair  Co..  Haley^'ille.  CA: 

October  19.  1999. 
TA-W-38.286:  American  Bag  Corp., 

Stearns.  KY:  October  18,  1999 
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TA-\\-J7.881:  Hart  Mountain 

Milh\nrks.  Inc..  Conart  Lujbrr  Co  , 
In<  .  Liktfvieiv.  OR:  lune  29.  I99i) 
TA-\V-J8..W6:  Alstom  Power.  Heat 
Rpcovpr\-  Steam  Generators  Piv.. 
Kings  Mountain.  S('  \ovember  6. 
1 999 
TA-\V-J8.Ji9:  Ma\-tag.  Jeffernon  City- 
Component  Parts  Plant.  Jefferson 
Citv.  MO  \'ovember8.  1999. 
TA-W-J8.J19:  Hit  Apparel.  Inc.. 

Athens.  TS:  April  29.  2000 
TA-W-38.123  Er  A.  Thaw  Corp  .  Seattle. 
W'A.  Exclurling  the  Cutting  Dept.. 
Kent.  \VA   September  8.  1999. 
TA-W-.i8.276.  Coach.  Medlev.  FL: 

October  24.  1999 
TA-\V~J8.273,  American  Garment 
Finishers  Corp..  El  Paso.  TX:  May 
13.  2000. 
TA-\V-38.289:  Grant  Western  Lumber 
Co..  John  Dav.  OR:  October 2.5. 
1999. 
.Mso,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  {Pub.  I,.  11)3-1821 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
T.-\A)  and  in  accordance  with  Section 
2.50(a).  Subchapter  D,  C:hapter  2.  Title  11. 
of  the  Trade  .\ct  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  N.A.FT,-\-T.\A 
issued  during  the  month  of  December. 
2000. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  applv  for 
NAFTA-TAA  the  following  group 
eligibilitv  requirements  of  Section  250 
of  the  Trade  Act  must  be  met; 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  {including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  import 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  bv  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 


Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
invt'stigation  revealed  that  criteria  (.3) 
liiiil  (4)  were  not  met.  Imports  from 
Canada  nr  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  sub|ect  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-i)4254:  Jakel.  Inc..  East 

Pniine.  MO 
\AFTA-TAA-042ti2.ABC-,\ACO. 

Ashland.  \VI 
.\AFTA~TAA-U4274:  Vanalco.  Inc.. 

Vancouver.  WA 
NAFTA-TAA-()4192:  ADM  Milling  Co.. 

Milwaukee.  WI 
NAFTA-TAA-04256:  Fairfield 

Manufacturing  Co..  Inc..  Lafavette. 

I\ 
NAFTA-rAA-042H5.  Tingley  Rubber 

Co  .  South  Plainfield.  S'J 
NAFTA-TAA-04187:  Metal  Powder 

Products  Co  .  Logan.  OH 
S.\FTA-TAA-U4 1 85:  Liberty  Precision 

Tool  Co  .  Inc  .  Bessemer  City,  NC 
\'AFTA-TAA-04148:  The  Mead  Corp.. 

School  and  Office  Products  Div  . 

Kalamazoo.  MI 
.\AFTA-TAA-04202:  Samsonite  Corp.. 

Tucson.  AZ 
\AFTA-TAA-042.53:Homestake 

Mining  Co..  Homestake  Gold  Mine, 

Lead.  SD 
\AFTA-TAA-04102:  Freightliner  LLC. 

Portland  Truck  Manufacturing 

Plant.  Portland.  OR 
.\\\FTA-TAA-04147  &■  A;  Paccar/ 

Kenworth,  Seattle.  WA  and  Renton. 

WA 
\AFTA-TAA-04009:  Hart  Mountain 

Millworks.  Inc..  Contact  Lumber 

Co..  Inc..  Lakeview.  OR 
NAFTA-TAA-04122:  Asarco,  Inc..  East 

Helena.  MT 
NAFTA-TAA-04221:  Key  Circuit  Co., 

Fountain  Vallev,  CA 
\AFTA-TAA-04248:  Union  Pacific 

Fuels.  Inc  .  Union  Resources  Co., 

and  Union  Pacific  Resources  Group, 

Inc..  Headquartered  in  Fort  Worth, 

TX  and  Operating  in  the  following 

states:  A:  CO.  B:  WY.  C:  OK.  D:  KS. 

E  LA.  F:  Ut.  G:  TX 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-04203:  Entertainment 

Partners.  EPSG  Pixpav  Services, 

Burbank.  CA 
NAFTA-TAA-04252:  Tri-Co  Blueprint 

and  Supply.  Inc..  Ventura.  CA 
i\AFTA-TAA-04244:  Robert  Helmick, 

Inc  .  Kingston.  ID 
The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
product  an  article  within  the  meaning  of 


Section  250(a)  of  the  Trade  Act,  as 

amended. 

\AFTA-TAA-04024:  Portac.  Inc.. 

Tacoma.  WA 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated 
from  employment. 
NAFTA-TAA-0450:  Poland  Springs 

Bottling  Co..  Poland  Springs,  MD 
NAFTA-TAA-0408:  Spreclcels  Sugar. 

Woodland.  CA 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
AFFIRMA  TI\'E  DETERMINA  TIONS 

NAFTA-TAA 
;\'AFTA-TAA-04189:  Talon.  Inc.. 

Commerce.  CA:  September  25, 

1999. 
NAFTA-TAA-04235:  Precision 

Interconnect.  Medical  Cable  Div., 

Waup".  WI:  October  28,  1999. 
NAFTA-     \A-04273:  Hit  Apparel,  Inc., 

Athens,  TN:  April  29.  2000. 
NAFTA-TAA-04205:  North  Powder 

Lumber  Co.,  A  Subsidiary  of  Tree 

Source.  North  Powder,  OR:  October 

2,  1999. 
NAFfA-TAA-04255:  Exide 

Technologies,  Automotive  Battery 

Div.,  a/k/a  GNB  Batteries.  Inc., 

a/k/a  Exide  Corp.,  Farmers  Branch, 

TX:  October  10,  1999. 
NAFTA-TAA-04271;  American 

Baseball  Cap,  Inc..  Freidens.  PA: 

Octobers.  1999. 
NAFTA-TAA-04285:  Asten  Johnson. 

Walterboro,  SC:  November  3,  1999. 
NAFTA-TAA-04142:  Fawn  Industries. 

Marville.  TN:  September  1.  1999. 
NAFTA-TAA-04249:  Autoliv  ASP.  Inc.. 

Autoliv  American  Components, 

Including  Leased  Workers  of 

Adecco  Staffing  Service  Ogden,  UT: 

October  23.  1999. 
NAFTA-TAA-04212:  Bay  Club 

Sportswear.  Inc.,  Copiague.  NY: 

October  10,  1999. 
NAFTA-TAA-04232:  California  Direct 

Service,  San  Diego,  CA:  September 

13.  1999. 
NAFTA-TAA-04144:  Milliken  and 

Company.  Gaffney.  SC:  September 

7.  1999. 
NAFTA-TAA-04127:  Paramount 

Headwear.  Inc..  Dexter  Straw 

Manufacturing  Div.,  Dexter,  MO: 

August  28.  1999. 
NAFTA-TAA-04315;  Consolidated 

Metco,  Inc..  Rivergate  Mfg.  Plant, 

Portland.  OR:  November  13.  1999. 


NAFTA-TAA-04215;  Stanley  Door 

Systems,  The  Stanley  Works,  San 

Dimas.  CA:  October  11,  1999. 
NAFTA-TAA-04228:  Contour  Medical 

Technology,  Lavergne,  TN: 

September  27,  1999. 
NAFTA-TAA-04 1 1 0;  JBL,  Inc., /Harmon 

Mfg.,  Wood  Mill,  Northridge,  CA: 

August  9,  1999. 
NAFTA-TAA-0487;  Seattle  Wash,  Inc.. 

Astro  Design  Div.,  Seattle,  WA: 

August  9,  1999. 
NAFTA-TAA-04325;  Maytag,  Jefferson 

City  Component  Parts  Plant, 

Jefferson  City,  MO:  November  22, 

1999. 
NAFTA-TAA-0458;  and  A;  Thaw  Corp.. 

Seattle.  WA  and  Excluding  The 

Cutting  Department,  Kent,  WA: 

September  6,  1999. 
NAFTA-TAA-04261:  Grant  Western 

Lumber  Co..  John  Day.  OR:  October 

25.  1999. 
NAFTA-TAA-04291 ;  American 

Garment  Finishers  Corp.,  El  Paso, 

TX:  May  13,  2000. 
NAFTA-TAA-04293;  Artex 

International,  St.  George.  UT: 

October  26.  1999. 
NAFTA-TAA-€4279;  Alstom  Power. 

Heat  Recovery  Steam  Generators 

Div..  Kings  Mountain,  NC: 

November  7,  1999. 
I  hereby  certify  that  the 
aforementioned  detenninations  were 
issued  during  the  month  of  December, 
2000,  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  December  13,  2000. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

(PR  Doc.  00-32585  Filed  12-20-00;  8:45  am] 

BiLUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-32,216] 

Samsonite  Corporation,  Tucson,  AZ; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  December  5,  2000, 
the  petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 


worker  eligibility  to  apply  for  trade 
adjustment  assistance,  applicable  to 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  November  29, 
2000  and  will  soon  be  published  in  the 
Federal  Register. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  request  for  reconsideration  claims 
that  subject  plant  production  of  cut 
fabric  used  for  further  production  of 
soft-sided  luggage  is  being  transferred  to 
Mexico  and  the  cut  fabric  is  then 
incorporated  into  soft-sided  luggage  at 
the  Mexican  facility.  The  finished 
suitcase  is  then  shipped  back  to  the 
United  States. 

The  denial  of  TAA  for  the  workers  of 
Samsonite  in  Tucson,  Arizona,  was 
based  on  the  finding  that  criterion  (3)  of 
the  worker  group's  eligibility 
requirements  of  Section  222  of  the 
Trade  Act  was  not  met.  Layoffs  at  the 
subject  firm  were  the  direct  result  of  a 
shift  in  subject  plant  production  of  cut 
fabric  to  Mexico,  The  cut  fabric  is  not 
imported  back  to  the  United  States,  but 
incorporated  into  the  further  production 
of  soft-sided  luggage.  The  luggage  is 
then  imported  back  to  the  United  States. 

As  depicted  in  the  negative 
determination,  the  preponderance  in  the 
declines  in  employment  at  the  subject 
plant  may  be  related  to  the  subject 
firm's  increasing  imports  of  finished 
luggage  made  of  cut  fabric  pieces. 
Increased  imports  of  finished  articles 
cannot  be  used  as  the  basis  for 
certification  of  workers  producing  a 
component  for  the  finished  article. 
Imports  of  cut  fabric  for  soft-sided 
luggage  and  not  of  finished  soft-sided 
luggage  must  be  considered  as  the  basis 
for  possible  certification  of  this  case. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington.  DC.  this  11th  day  of 
December  2000. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  00-32588  Filed  12-20-00;  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eiiglblllty  to  Apply  for  Worlcer 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showdng  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  2,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
showrn  below,  not  later  than  January  2. 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  IJ.S. 
Department  of  Labor,  Room  C-5311.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington.  D.C.  this  4th  day  of 
December,  2000. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 
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APPENDIX 

[Petitions  instituted  on  12/04/2000] 


TA-W 


38.371 
38.372 
38.373 
38,374 
38,375 
38,376 
38.377 

38.378 
38.379 
38.380 
38.381 
38.382 
38,383 
38.384 
38,385 
38,386 
38,387 
38,388 
38,389 
38.390 
38.391 
38,392 
38,393 
38,394 


Subject  firm  (petitioners) 


Sasib(USWA)  

Alcoa  Lebanon  Works  (Wkrs) 

Kirkwood.  Inc  (Wkrs)  

Owens  Brockway  (GMP)  

CHF  Industrial.  Inc  (Wkrs)  

Galey  and  Lord  (Co  )      

Deartwm  Brass  (GMPPA) 


Honeywell  (Wkrs)     

Trumark  Industries  (Co  )  

Rexam  (Wkrs)   

Karmazin  Products  (Co  )  

Cherokee  Finishing  Co  (Co.)  .. 

Burruss  Connpany  (Wkrs)  

Thompson  Steel  Co  (Co  )  

Findlay  Industries  (UNITE)  

Unocal  (Co  )    

Indigio  Conceptes  (Wkrs)  

Corbin  Russwin.  Inc  (lAMAW) 

Best  Manufacturing  (Wkrs)  

Eaton  Corporation  (Co  )  

Foxboro  Company  (Co  )  

Hagale  Industries  (Wkrs)  

Tyco  Electronics  (Co.)  

Velvac.  Inc  (Co.)   


[FT?  Doc  OO- ,12584  Filed  12-20-00;  8:45  am] 

BU.UNG  COOe  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-3a,  061] 

TRW,  Valve  Division,  Danville,  PA; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  November  30.  2000,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
on  Reconsideration  applicable  to 
workers  and  former  workers  of  the 
subject  firm.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

On  October  10.  2000  the  Department 
initially  denied  TAA  to  workers  of 
TRW.  Value  Division.  Danville, 
Pennsylvania  producing  internal 
combustion  engine  valves  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222  of 
the  Trade  Act  of  1974,  as  amended,  was 
not  met. 

On  reconsideration,  the  subject  firm 
reported  that  it  recently  began  importing 
combustion  engine  valves  to  their 
United  States  customers. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 


Location 


Date  of  petition 


Product(s) 


DePere,  Wl  . 
Lebanon.  PA  .. 
Cleveland,  OH 
Lakeland.  FL  .. 
Kaufman.  TX  .. 
Shannon.  GA  . 
Tyler,  PA  


Rocky  Mount,  NC  11/02/2000 

Spokane,  W A  11/08/2000 

Mt  Holly,  NJ   11/16/2000 

Wyandotte,  Ml  11/17/2000 

Gaftney.  SC  11/08/2000 

Galax,  V A  11/02/2000 

Baltimore.  MD  11/22/2000 

Momson,  TN   11/22/2000 

Sugar  Land,  TX 1 1/16/2000 

Vernon.  CA    01/21/2000 

Berlin,  CT    11/16/2000 

Woodbury,  GA   11/20/2000 

Carol  Stream,  IL 11/20/2000 

Foxboro,  MA ,  11/17/2000 

Ava,  MO  10/27/2000 

Chesterfield,  Ml  11/22/2000 

New  Berlin,  Wl  i  11/24/2000 


11/14/2000 
01/15/2000 
01/07/2000 
11/16/2000 
11/16/2000 
11/17/2000 
11/16/2000 


Packaging  Machines. 
Rolled  Aluminum. 
Cartwn  and  Copper  Brushes 
Glass  Containers. 
Curtains. 
Yam  Spinning. 

Bathroom  and  Kitchen  Plumbing  Fix- 
tures. 
Fuel  Controls  for  Aircraft. 
Fingerjoint  Studs. 
Medical  Pouches. 
Hat  Exchangers. 

Printing  Fabric  for  Home  Fumishings. 
Hardwood  Flooring. 
Steel  Products. 
Automobile  Seat  Covers. 
Crude  Oil.  Natural  Gas. 
Pants — Jeans 

Electronk:  Hotel  Door  Locks. 
Cloth  Table  Linens. 
Hydraulic  Valves. 
Printed  Circuit  Board. 
Sportswear. 
Electronk:  Connectors. 
Heavy  Duty  Truck  Parts. 


articles  like  or  directly  competitive  with 
combustion  engine  valves,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  TRW.  Valve 
Division.  Danville.  Pennsylvania.  In 
accordance  with  the  provisions  of  the 
Act.  I  make  the  following  certification: 

"All  workers  of  TRW.  Valve  Division, 
Danville,  Penn.sylvania  who  became  totally 
or  partiallv  separated  from  employment  on  or 
after  August  2.3.  1999  through  two  years  of 
this  certification,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974." 

Signed  in  Washington,  DC  this  11th  day  of 
December  2000. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Dot    00-32587  Filed  12-20-00:  8:45  ami 

BILUNG  COOE  4510-00-M 


DEPARTMENT  OF  UKBOR 

Employment  and  Training 
Administration 

[Dociiet  No.  NAFTA-04202] 

Samsonlte  Corporation  Tucson,  AZ; 
Notice  of  Revised  Detei-mlnation  On 
Reconsideration 

On  November  29.  2000.  the 
Department  issued  a  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  (NAFTA-TAA) 


applicable  to  all  workers  of  Samsonite 
Corporation  located  in  Tucson,  Arizona. 
The  notice  will  soon  be  published  in  the 
Federal  Register. 

By  letter  of  December  5,  2000.  the 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
findings. 

The  employees  of  the  Samsonite 
Corporation  located  in  Tucson.  Arizona 
were  engaged  in  the  cutting  of  fabric 
used  in  soft-sided  luggage. 

New  findings  on  reconsideration 
show  that  the  production  of  all  cut 
fabric  produced  by  Samsonite 
Corporation,  Tucson,  Arizona  is 
currently  being  shifted  to  Mexico.  The 
transfer  will  be  completed  on  December 
15,  2000  impacting  all  workers  at  the 
subject  plant. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration.  I 
conclude  that  increased  imports  of 
articles  from  Mexico  like  or  directly 
competitive  with  cut  fabrics  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  Samsonite 
Corporation.  Tucson.  Arizona.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

"All  workers  of  Samsonite  Corporation, 
Tucson,  Arizona  who  became  totally  or 
partially  separated  from  employment  on  or 
after  September  29,  1999  through  two  years 
from  the  date  of  the  certification  are  eligible 


to  apply  for  NAFTA-TAA  under  Section  250 
of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC  this  8th  day  of 
December  2000. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  00-32586  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  4510-aO-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  2000- 
66;  Exemption  Application  No.  D-10706,  et 

ai.] 

Grant  of  Individual  Exemptions;  Allfirst 
Bank 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978.  5  U.S.C.  App.  1  (1996). 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 


Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  Subpart  B  (55  FR  32836. 
32847.  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Allfirst  Bank,  Located  in  Baltimore, 
Maryland 

[Prohibited  Transaction  Exemption  2000-66: 
Exemption  Application  No.  D-10706] 

Exemption 

Section  I — Exemption  for  Receipt  of 
Fees 

The  restrictions  of  section  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply,  as  of  November  13. 
1998,  to  the  receipt  of  fees  by  Allfirst 
ftom  the  ARK  Fimds.  open-end 
investment  companies  registered  under 
the  Investment  Company  Act  of  1940 
(the  1940  Act),  for  acting  as  an 
investment  adviser  for  such  Funds,  as 
well  as  for  providing  other  services  to 
the  ARK  Funds  which  are  "Secondary 
Services."  as  defined  in  Section  Ill(i),  in 
cormection  with  the  investment  by 
plans  for  which  Allfirst  serves  as  a 
fiduciary  (the  Client  Plans)  in  shares  of 
the  ARK  Funds,  provided  that  the 
following  conditions  and  the  general 
conditions  of  Section  II  are  met: 

(a)  Each  Client  Plan  satisfies  either 
(but  not  both)  of  the  following: 

(1)  The  Client  Plan  receives  a  cash 
credit  of  such  Plan's  proportionate  share 
of  all  fees  charged  to  the  Funds  by 
Allfirst  for  investment  advisory  services, 
including  any  investment  advisory  fees 
paid  by  Allfirst  to  third  party  sub- 
advisers,  no  later  than  the  same  day  as 
the  receipt  of  such  fees  by  Allfirst.  The 
crediting  of  all  such  fees  to  the  Client 
Plans  by  Allfirst  is  audited  by  an 
independent  accounting  firm  on  at  least 
an  annual  basis  to  verify  the  proper 
crediting  of  the  fees  to  each  Plan. 

(2)  The  Client  Plan  does  not  pay  any 
Plan-level  investment  management  fees, 
investment  advisory  fees,  or  similar  fees 
to  Allfirst  with  respect  to  any  of  the 
assets  of  such  Plan  that  are  invested  in 
shares  of  any  of  the  ARK  Funds.  This 
condition  does  not  preclude  the 


payment  of  investment  advisory'  or 
similar  fees  by  the  ARK  Funds  to 
Allfirst  under  the  terms  of  an 
investment  management  agreement 
adopted  in  accordance  with  section  15 
of  the  1940  Act.  nor  does  it  preclude  the 
payment  of  fees  for  Secondary  Services 
to  Allfirst  pursuant  to  a  duly  adopted 
agreement  between  Allfirst  and  the  ARK 
Funds. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is  the 
net  asset  value  per  share,  as  defined  in 
Section  Ill(f).  at  the  time  of  the 
transaction  and  is  the  same  price  that 
would  have  been  paid  or  received  for 
the  shares  by  any  other  investor  at  that 
time. 

(c)  Allfirst,  including  any  officer  or 
director  of  Allfirst.  does  not  purchase  or 
sell  shares  of  the  ARK  Funds  from  or  to 
any  Client  Plan. 

(d)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  ARK 
Funds,  and  no  redemption  fees  are  paid 
in  connection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  ARK  Funds. 

(e)  For  each  Client  Plan,  the  combined 
total  of  all  fees  received  by  Allfirst  for 
the  provision  of  services  to  a  Client 
Plan,  and  in  connection  with  the 
provision  of  services  to  the  ARK  Funds 
in  which  the  Client  Plan  may  invest,  are 
not  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 

(f)  Allfirst  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 
the  1940  Act  in  connection  with  the 
transactions. 

(g)  The  Client  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained 
by  Allfirst. 

(h)  The  Second  Fiduciary  receives,  in 
advance  of  any  initial  investment  by  the 
Client  Plan  in  a  Fund,  full  and  detailed 
written  disclosure  of  information 
concerning  the  ARK  Funds,  including 
but  not  limited  to: 

(1)  A  current  prospectus  for  each 
Fund  in  which  a  Client  Plan  is 
considering  investing; 

(2)  A  statement  describing  the  fees  for 
investment  advisor.'  or  similar  services, 
any  secondary  services  as  defined  in 
Section  Ill(i),  and  all  other  fees  to  be 
charged  to  or  paid  by  the  Client  Plan 
and  by  the  ARK  Funds,  including  the 
nature  and  extent  of  any  differential 
between  the  rates  of  such  fees: 

(3)  The  reasons  why  Allfirst  may 
consider  such  investment  to  be 
appropriate  for  the  Client  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
Allfirst  with  respect  to  which  assets  of 
a  Client  Plan  may  be  invested  in  the 
ARK  Funds,  and  if  so,  the  nature  of  such 
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limitations:  and  (5)  Upon  request  of  the 
Second  Fiducian,-,  a  copy  of  the  notice 
of  proposed  exemption  and/or  a  copy  of 
the  final  exemption,  as  published  in  the 
Federal  Register. 

(i)  After  consideration  of  the 
information  described  in  paragraph  (h) 
above,  the  Second  Fiduciary  authorizes 
in  writing  the  investment  of  assets  of  the 
Client  Plan  in  each  particular  Fund  and 
the  fees  to  be  paid  by  such  ARK  Funds 
to  Allfirst. 

(j)  All  authorizations  made  by  a 
Second  Fiduciary  regarding  investments 
in  a  Fund  and  the  fees  paid  to  Allfirst 
are  subject  to  an  annual  reauthorization, 
wherein  anv  such  prior  authorization 
referred  to  in  paragraph  (i)  above  shall 
be  terminable  at  will  by  the  Client  Plan, 
without  penalty  to  the  Client  Plan,  upon 
receipt  bv  Allfirst  of  written  notice  of 
termination.  A  form  expressly  providing 
an  election  to  terminate  the 
authorization  described  in  paragraph  (i) 
above  (the  Termination  Form)  with 
instructions  on  the  use  of  the  form  must 
be  supplied  to  the  Second  Fiduciary  no 
less  than  annually— provided  that  the 
Termination  Form  need  not  be  supplied 
to  the  Second  Fiduciary  pursuant  to  this 
paragraph  sooner  than  six  months  after 
such  Termination  Form  is  supplied 
pursuant  to  paragraph  (1)  below,  except 
to  the  extent  required  by  such  paragraph 
in  order  to  disclose  an  additional 
service  or  fee  increase.  The  instructions 
for  the  Termination  Form  must  include 
the  following  information; 

(1)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by 
Allfirst  of  written  notice  from  the 
Second  Fiduciary:  and 

(2)  Failure  to  return  the  Termination 
Form  will  result  in  continued 
authorization  of  Allfirst  to  engage  in  the 
transactions  described  in  paragraph  (i) 
above  on  behalf  of  the  Client  Plan 

(k)  For  each  Client  Plan  using  the  fee 
structure  described  in  paragraph  (a)(1) 
above  with  respect  to  investments  in  a 
particular  Fund,  the  Second  Fiduciary 
of  the  Client  Plan  receives  full  written 
disclosure  in  a  Fund  prospectus  or 
otherwise  of  any  increases  in  the  rates 
of  fees  charged  by  Allfirst  to  the  ARK 
Funds  for  investment  advisorv  services. 

(1)  (1)  For  each  Client  Plan  iising  the 
fee  structure  described  in  paragraph 
(a)(2)  above  with  respect  to  investments 
in  d  particular  Fund,  an  increase  in  the 
rate  of  fees  paid  by  the  Fund  to  .Mlfirst 
regarding  any  investment  management 
services,  investment  advisory  services, 
or  similar  ser%'ices  that  .Mlfirst  provides 
to  the  Fund  over  an  existing  rate  for 
such  ser\'ices  that  had  been  authorized 
bv  a  Second  Fiduciary  in  accordance 
with  paragraph  (i)  above;  or 


(2)  For  any  Client  Plan  under  this 
exemption,  an  addition  of  a  Secondary 
Service  (as  defined  in  Section  Ill(i) 
below)  provided  by  Allfirst  to  the  Fund 
for  which  a  fee  is  charged,  or  an 
increase  in  the  rate  of  any  fee  paid  by 
the  ARK  Funds  to  Allfirst  for  any 
Secondary  Service  that  results  either 
from  an  increase  in  the  rate  of  such  fee 
or  from  a  decrease  in  the  number  or 
kind  of  services  performed  by  Allfiist 
for  such  fee  over  an  existing  rate  for 
such  Secondary  Service  that  had  been 
authorized  by  the  Second  Fiduciary  of 
a  Client  Plan  in  accordance  with 
paragraph  (j)  above: 

Allfirst  will,  at  least  30  days  in 
advance  of  the  implementation  of  such 
additional  service  for  which  a  fee  is 
charged  or  fee  increase,  provide  a 
written  notice  (which  may  take  the  form 
of  a  proxy  statement,  letter,  or  similar 
communication  that  is  separate  from  the 
prospectus  of  the  Fund  and  that 
explains  the  nature  and  amount  of  the 
additional  service  for  which  a  fee  is 
charged  or  of  the  increase  in  fees)  to  the 
Second  Fiduciary  of  the  Client  Plan. 
Such  notice  shall  be  accompanied  by  a 
Termination  Form  with  instructions  as 
described  in  paragraph  (i)  above. 

(m)  On  an  annual  basis.  Allfirst 
provides  the  Second  Fiduciary  of  a 
Client  Plan  investing  in  the  ARK  Funds 
with: 

(1 )  A  copy  of  the  ciirrent  prospectus 
for  the  ARK  Funds  in  which  the  Client 
Plan  invests  and.  upon  such  Fiduciary's 
request,  a  copy  of  the  Statement  of 
Additional  Information  for  such  ARK 
Funds  that  contains  a  description  of  all 
fees  paid  by  the  ARK  Funds  to  Allfirst: 

(2)  A  copy  of  the  annual  financial 
disclosure  report  prepared  by  Allfirst 
that  includes  information  about  the 
Fund  portfolios,  as  well  as  audit 
findings  of  an  independent  auditor, 
within  60  days  of  the  preparation  of  the 
report:  and 

*    (3)  Oral  or  written  responses  to 
inquiries  of  the  .Second  Fiduciary  as 
they  arise. 

(n)  With  respect  to  each  of  the  ARK 
Funds  in  which  a  Client  Plan  invests,  in 
the  event  such  Fund  places  brokerage 
transactions  with  Allfirst,  Allfirst  will 
provide  the  Second  Fiduciary  of  such 
Plan  at  least  annually  with  a  statement 
specifying; 

(1)  the  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund 
that  are  paid  to  Allfirst  by  such  Fund; 

(2)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund 
that  are  paid  by  such  Fund  to  brokerage 
firms  unrelated  to  Allfirst: 

(3)  The  average  brokerage 
commissions  per  share,  expressed  as 


cents  per  share,  paid  to  Allfirst  by  each 
Fund;  and 

(4)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  Fund  to 
brokerage  firms  unrelated  to  Allfirst. 

(0)  All  dealings  between  the  Client 
Plans  and  the  ARK  Funds  are  on  a  basis 
no  less  favorable  to  the  Plans  than 
dealings  with  other  shareholders  of  the 
ARK  Funds. 

Section  11 — General  Conditiohs 

(a)  Allfirst  maintains  for  a  period  of 
six  years  the  records  necessary  to  enable 
the  persons  described  in  paragraph  (b) 
below  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that — 

(1)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
Allfirst,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six-year  period; 
and 

(2)  no  party  in  interest  other  than 
Allfirst  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(b)  below. 

(b)  (1)  Except  as  provided  in 
paragraph  (b)(2)  below  and 
notwithstanding  any  provisions  of 
section  504(a)(2)  of  the  Act,  the  records 
referred  to  in  paragraph  (a)  above  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service. 

(ii)  Any  fiduciary  of  the  Client  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  the  ARK  Funds  owned  by 
the  Client  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary: 

(2)  None  of  the  persons  described  in 
paragraph  (b)(l)(ii)  and  (iii)  above  shall 
be  authorized  to  examine  trade  secrets 
of  Allfirst.  or  commercial  or  financial 
information  that  is  privileged  or 
confidential. 

Section  III — Definitions 

For  purposes  of  this  exemption: 
(a)  The  term  "Allfirst"  means  (i)  from 
June  28.  1999  and  onward.  Allfirst 
Bank,  and  any  affiliate  thereof  (as 
"affiliate"  is  defined  below  in  paragraph 
(c)(1)  of  this  section),  and  (ii)  from 


November  13, 1998  to  June  28,  1999, 
First  National  Bank  of  Maryland  (First 
Maryland),  and  any  affiliate  thereof  (as 
"affiliate"  is  defined  below  in  paragraph 
(c)(1)  of  this  section),  the  period  prior  to 
the  date  that  First  Maryland  changed  its 
name  to  Allfirst  Bank. 

(b)  The  term  "First  Maryland"  refers 
to  First  National  Bank  of  Maryland,  and 
any  affiliate  thereof  (as  "affihate"  is 
defined  below  in  paragraph  {c)(l)  of  this 
section),  prior  to  June  28, 1999. 

(c)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(d)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(e)  The  term  "Fund"  or  "ARK  Funds" 
shall  include  the  ARK  Funds  or  any 
other  diversified  open-end  investment 
company  or  companies  registered  luider 
the  1940  Act  for  which  Allfirst  serves  as 
an  investment  adviser  and  may  also 
serve  as  a  custodian,  dividend 
disbursing  agent,  shareholder  servicing 
agent,  transfer  agent.  Fimd  accountant, 
or  provide  some  other  "Secondary 
Service"  (as  defined  below  in  paragraph 
(i)  of  this  Section),  which  has  been 
approved  by  such  ARK  Fimds. 

(f)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales,  calculated  by 
dividing  the  value  of  all  securities 
(determined  by  a  method  as  set  forth  in 
the  Fund's  prospectus  and  Statement  of 
Additional  Information)  and  other  assets 
belonging  to  the  Fund  or  portfolio  of  the 
Fund,  less  the  liabilities  charged  to  each 
such  portfolio  or  Fund,  by  the  number 
of  outstanding  shares. 

(g)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(h)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  Client  Plan  who 
is  independent  of  and  unrelated  to 
Allfirst.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  Allfirst  if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  Allfirst; 


(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner  or  employee  of  Allfirst  (or  is  a 
relative  of  such  persons); 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  coimection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner  or 
employee  of  Allfirst  (or  relative  of  such 
persons),  is  a  director  of  such  Second 
Fiduciary,  and  if  he  or  she  abstains  from 
participation  in  (i)  the  choice  of  the 
Client  Plan's  investment  adviser,  (ii)  the 
approval  of  any  such  purchase  or  sale 
between  the  Client  Plan  and  the  ARK 
Funds,  and  (iii)  the  approval  of  any 
change  in  fees  charged  to  or  paid  by  the 
Client  Plan  in  connection  with  any  of 
the  transactions  described  in  Section  I 
above,  then  paragraph  {h){2)  of  this 
section  shall  not  apply. 

(i)  The  term  "Secondary  Service" 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  Allfirst  to  the  ARK  Funds, 
including  but  not  limited  to  custodial, 
accoimting,  brokerage,  administrative, 
or  any  other  service, 

(j)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  that  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  a  Client  Plan  the 
authorization  described  in  paragraph  (i) 
of  Section  I.  Such  Termination  Form 
may  be  used  at  will  by  the  Second 
Fiduciary  to  terminate  an  authorization 
without  penalty  to  the  Client  Plan  and 
to  notify  Allfirst  in  writing  to  effect  a 
termination  by  selling  the  shares  of  the 
ARK  Funds  held  by  the  Client  Plan 
requesting  such  termination  within  one 
business  day  following  receipt  by 
Allfirst  of  the  form — provided  that  if, 
due  to  circiunstances  beyond  the  control 
of  Allfirst,  the  sale  cannot  be  executed 
within  one  business  day,  Allfirst  shall 
have  one  additional  business  day  to 
complete  such  sale. 
EFFECTIVE  DATE:  The  exemption  is 
effective  as  of  November  13,  1998.  the 
date  that  Dauphin  Deposit  Bank  and 
Trust  Company  ceased  to  exist  as  a 
separate  bank  as  a  result  of  its 
acquisition  by  First  Maryland. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  October  22.  1999  at  64  FR 
57129. 

Notice  to  Interested  Persons:  The 
applicant  was  unable  to  notify 


interested  persons  within  the  time 
period  specified  in  the  Notice.  However, 
the  applicant  stated  that  all  interested 
persons,  including  the  Second 
Fiduciaries  of  Client  Plans  invested  in 
the  ARK  Funds,  were  notified  in  the 
manner  and  time  agreed  to  by  the 
Department,  no  later  than  June  1,  2000. 
Interested  persons  were  informed  that 
they  had  30  days  to  submit  any  written 
comments  or  requests  for  a  hearing 
regarding  the  Notice  to  the  Department. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  Notice. 
The  comment  was  submitted  by  the 
applicant.  The  applicant  requested 
certain  corrections  and  clarifications  to 
the  proposed  operative  language  for  the 
exemption,  and  to  the  Summary  of  Facts 
and  Representations  (the  Summarv) 
relating  thereto  (see  64  FR  57129)." 

1.  First,  the  applicant  requested  that 
the  tenth  line  in  Section  I(l)(2)  of  the 
Notice  (64  FR  at  57130,  third  column) 
be  revised  to  read  as  follows:  "*   *   *  the 
decrease  in  the  number  or  [rather  than 
"of]  kind  of  services  *   *   *" 

2.  Second,  the  applicant  noted  that 
the  cross-reference  to  paragraph  (i)  in 
the  last  line  of  Section  I{1)(2)  of  the 
Notice  (64  FR  at  57130.  third  column) 
should  have  been  a  cross-reference  to 
paragraph  (j). 

3.  Third,  as  stated  in  Item  1  of  the 
Summary  (64  FR  at  57131),  the  top  of 
page  5 7 13 2.  "First  National  Bank  of 
Maryland"  changed  its  name  to  "Allfirst 
Bank,"  effective  June  28.  1999.  The 
applicant  noted  that  the  exemption, 
which  has  a  retroactive  effective  date  of 
November  13,  1998,  was  intended  to 
apply  to  First  Maryland  from  November 
13.  1998  through  June  28,  1999,  and  to 
Allfirst  from  June  28,  1999,  onward. 
However,  Section  I  of  the  Notice  (64  FR 
at  57129)  refers  only  to  Allfirst.  which 

is  later  defined  in  Section  Ill(a)  of  the 
Notice  (64  FR  at  57131)  as  follows: 

(a)  The  term  "Allfirst"  means  Allflrsi  Bank, 
and  any  affiliate  thereof  as  definid  below  in 
paragraph  (r)(l)  of  Ihis  section,  effective  as  of 
June  28.  1999  [emphasis  added),  the  date  the 
First  National  Bank  of  Maryland  (Firsl 
Maryland)  changed  its  name  to  .Mlfirsl  Bank 

Thus,  the  applicant  expressed  concern 
that  the  exemption,  as  proposed,  has  an 
effective  date  of  November  13,  1998.  but 
appears  to  apply,  by  its  terms,  only 
beginning  on  June  28,  1999.  the  date  in 
the  Allfirst  definition. 

To  clarify  this  matter,  the  applicant 
suggested  revising  the  definition  of 
"Allfirst"  in  Section  Ill(a)  to  include 
First  Maryland  for  the  period  prior  to 
June  28,  1999.  The  Department  concurs 
in  the  applicant's  suggestion  and. 
accordingly,  has  revised  the  definition 
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of  "AUfirst"  in  Section  Ill(a)  of  the  finaJ 
exemption  to  read  as  follows: 

(a)  The  term    .Mlfirst    means  (i)  from  liine 
28.  1999  and  onward.  .Mlfirst  Bank,  and  any 
affiliate  thereof  las  'affihate"  is  defined 
below  in  paragraph  (cK  1 )  of  this  section)  and 
(ii)  from  November  13.  1998  to  |une  28.  1999. 
First  National  Bank  of  Maryland  (First 
Maryland),  and  any  affiliate  thereof  (as 
'affiliate"  is  defined  below  in  paragraph 
(c)(1)  of  this  section),  the  period  prior  to  the 
date  that  First  Maryland  changed  its  name  to 
,\ilfirst  Bank 

4.  Fourth,  with  respect  to  Section 
ni(e)  of  the  Notice  (64  FR  at  57i;n).  the 
definition  of  "Fund,"  the  applicant 
requested  that  "Inc  "  be  deleted  from 
the  reference  to  "ARK  Funds,  Inc  '  The 
applicant  explained  that  this  deletion  is 
appropriate  because  the  ARK  Funds  are 
organized  as  a  business  trust  rather  than 
as  a  corporation. 

5.  Fifth,  the  applicant  wanted  to 
correct  Item  1  of  the  Summar>'  (64  FR 
57131.  third  column),  which  states  at 
the  top  of  page  57132  that,  when  "First 
National  Barik  of  Maryland"  became 
"Allfirst  Bank."  effective  June  28.  1999. 
no  further  name  changes  had  occurred. 
as  of  September  21.  1999.  The  applicant 
stated  that  the  following  additional 
name  changes  have  also  occurred. 

a.  First  Maryland  Bancorp,  the  parent 
company,  became  Allfirst  Financial  Inc  . 
effective  September  15.  1999; 

b.  FMB  Trust  Company.  N.A.  became 
Allfirst  Trust  Company.  N  A.,  effective 
June  28.  1999; 

c.  First  Maryland  Brokerage  Corp. 
became  Allfirst  Brokerage  Corporation, 
effective  June  28,  1999;  and 

d.  First  Omni  Bank.  N.A.  became 
Allfirst  Financial  Center.  N.A..  effective 
June  28,  1999. 

6.  Finally,  the  applicant  noted  that 
some  language  in  the  Summary 
appeared  to  incorrectly  refer  to  a 
conversion  of  collective  investment 
funds  to  mutual  funds.  Thus,  the 
applicant  requested  the  following 
clarifications. 

a.  In  Item  7  of  the  Summary  (64  FR 
at  57133.  third  column),  the  last  full 
paragraph  on  page  57133  makes  a 
reference  to  the  "change"  to  the  ARK 
Funds,  as  if  the  investments  were 
occurring  as  part  of  a  conversion 
transaction,  which  should  be  deleted 

b.  In  Item  14(a)  of  the  Summary  (64 
FR  at  57135.  third  column),  the 
reference  to  "collective  investment  .\RK 
Funds"  should  be  deleted. 

The  Department  acknowledges  and 
concurs  in  the  applicant's  requested 
modifications  to  the  language  of  the 
Notice.  The  Department  received  no 
other  written  comments,  nor  requests 
for  a  hearing,  from  interested  persons 
regarding  the  proposed  exemption. 


Accordingly,  based  upon  the 
information  contained  in  the  entire 
record,  the  Department  has  determined 
to  grant  the  proposed  exemption  as 
modified  herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Butler-Johnson  Corporation,  Profit 
Sharing  Plan  (the  Plan).  Located  in  San 
Jose,  California 

[Prohibited  Transaction  Exemption  No. 
2000-67;  Application  No  D-10780J 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply,  effective  as  of 
October  25,  1996.  to: 

(1)  the  past  sale  on  October  25,  1996, 
by  the  Plan  of  four  residential  mortgage 
notes  (the  Purchased  Notes)  to  the 
Greater  Bay  Trust  Company  (the 
Trustee),  the  trustee  of  the  Plan  and,  as 
such,  a  party  in  interest  with  respect  to 
the  Plan; 

(2)  the  past  sale  on  October  25,  1996. 
by  the  Plan  of  a  seventy-one  percent 
(71%)  interest  (the  Interest)  in  a  certain 
parcel  of  real  property  located  in 
Oakland.  California  (the  Oakland 
Property)  to  the  Trustee; 

(3)  the  "makewhole"  payment  made 
by  the  Trustee  to  the  Plan  on  October 
25,  1996  in  connection  with  the  Plan's 
investment  losses  with  respect  to  certain 
other  real  property  previously  owned  by 
the  Plan  which  was  sold  to  an  unrelated 
partv  on  June  28,  1996;  and 

(4l  the  proposed  payment  to  the  Plan 
of  the  accrued  but  unpaid  interest  (the 
Accrued  Interest  Payment)  that  was  due 
on  the  Purchased  Notes  at  the  time  of 
the  past  sale  to  the  Trustee,  as  well  as 
two  other  mortgage  notes  that  were  in 
default  while  held  by  the  Plan 
(collectively,  the  Notes)  which  resulted 
in  foreclosures  on  the  underlying 
properties,  and  the  proposed  payment  to 
the  Plan  of  an  additional  interest 
payment  for  the  period  from  October  25. 
1996.  until  the  date  that  the  Accrued 
Interest  Payment  is  made  to  the  Plan 
(the  Additional  Interest  Payment),  based 
on  the  total  amount  of  the  Accrued 
Interest  Payment;  provided  the 
following  conditions  are  met: 

(A)  The  sale  of  the  Purchased  Notes 
and  the  Interest  by  the  Plan  to  the 
Trustee  were  one-time  transactions  for 
cash; 

(B)  The  Plan  was  not  required  to  pay 
any  fees  or  commissions  in  cormection 
therewith; 


(C)  The  Plan  received  prices  for  the 
Purchased  Notes  constituting  no  less 
than  the  greater  of  either: 

(i)  the  outstanding  principal  balances 
for  each  Pxuchased  Note,  or 

(ii)  the  fair  market  value  of  each 
Purchased  Note,  as  of  the  date  of  the 
sale  tramsactions; 

(D)  The  Plan  received  a  price  for  the 
Interest  which  was  equal  to  the 
outstanding  principal  balance  that  was 
due  on  the  mortgage  note  which  had 
been  secured  by  the  Oakland  Property, 
and  this  price  represented  an  amount 
which  exceeded  the  fair  market  value  of 
the  Interest  at  the  time  of  the 
transaction; 

(E)  The  Accrued  Interest  Payment  to 
be  paid  by  the  Trustee  to  the  Plan 
represents  an  amount  equal  to  the  total 
accrued  but  impaid  interest  that  was 
due  on  the  Notes  on  October  25, 1996; 

(F)  The  Additional  Interest  Payment 
to  be  paid  by  the  Trustee  to  the  Plan 
represents  a  reasonable  rate  of  interest 
on  the  amount  of  accrued  but  unpaid 
interest  on  the  Notes  that  was  due  to  the 
Plan  on  October  25,  1996  (i.e.,  the 
Accrued  Interest  Payment  referred  to  in 
(E)  above),  as  determined  by  an 
appropriate  third  party  source  (i.e.,  the 
U.S.  Treasury  rate  for  3 -month  Treasury 
Bills): 

(G)  The  Trustee  provides  the 
Department  with  documentation,  within 
thirty  (30)  days  of  the  Accrued  Interest 
Payment  and  Additional  Interest 
Payment,  which  verifies  that  the  total 
amount  of  such  payments  have  been 
made  to  the  Plan; 

(H)  The  Trustee,  as  the  responsible 
fiduciary  for  the  Plans,  took  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Plan  and  its  participants 
and  beneficiaries  in  connection  with  the 
past  transactions,  and  will  take 
whatever  actions  are  necessary  to 
continue  to  protect  the  Plan's  interest 
with  respect  to  the  Accrued  Interest 
Payment  and  the  Additional  Interest 
Payment; 

(I)  The  Plan  received  a  reasonable  rate 
of  return  on  the  Purchased  Notes  and 
the  Interest  during  the  period  of  time 
that  it  held  these  assets;  and 

(J)  Upon  any  sale  or  other  disposition 
of  any  of  the  Purchased  Notes  or  the 
Interest  by  the  Trustee,  in  the  event  the 
Trustee  receives  proceeds  in  excess  of 
the  amount  which  the  Trustee  paid  the 
Plan  for  such  assets,  the  additional 
proceeds  shall  be  promptly  forwarded  to 
the  Plan  by  the  Trustee. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  October  25,  1996. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
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exemption,  refer  to  the  Notice  of 
Proposed  Exemption  (the  Proposal) 
published  on  October  19,  2000  at  65  FR 
62763. 

Clarification:  Condition  (D)  of  the 
Proposal  required  that  the  Plan  must 
have  received  a  purchase  price  for  the 
Interest  constituting  no  less  than 
seventy-one  percent  (71%)  of  the  fair 
market  value  of  the  Oakland  Property, 
as  of  the  date  of  the  sale  transaction. 
The  Department,  on  its  own  motion,  has 
revised  the  language  of  condition  (D)  in 
the  final  exemption,  with  the 
applicant's  concurrence,  to  read  as 
follows: 

.....  J]-)]  -pj^g  p]gj^  received  a  price  for  the 
Interest  which  was  equal  to  the  outstanding 
principal  balance  that  was  due  on  the 
mortgage  note  which  had  been  secured  by  the 
Oakland  Property,  and  this  price  represented 
an  amount  which  exceeded  the  fair  market 
value  of  the  Interest  at  the  time  of  the 
transaction." 

The  Department  modified  the 
language  in  condition  (D)  in  the  final 
exemption  to  make  the  requirements  of 
that  condition  more  consistent  with  the 
discussion  of  the  transaction  involving 
the  Interest  that  was  included  in  the 
Summary  of  Facts  and  Representations 
contained  in  the  Proposal. 

After  consideration  of  the  entire 
record,  the  Department  has  determined 
to  grant  the  proposed  exemption  as 
modified  herein. 

FOR  FURTHER  INFORMATION  CONTACT: 
Khalif  Ford  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toll-free  nimiber). 

The  Masters,  Mates  and  Pilots  Pension 
Plan  (the  Pension  Plan)  and  Individual 
Retirement  Account  Plan  (the  IRAP; 
together,  the  Plans)  Located  in 
Linthicum  Heights,  Maryland 

[Prohibited  Transaction  Exemption  2000-68; 
Exemption  Application  Nos.  D-10800  and  D- 
10801) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  and  407(a}  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (l)  The  transfer  and  sale  by  the  Plans 
of  their  shares  of  stock  (the  AHL  Stock 
or  the  Stock)  in  American  Heavy  Lift 
Shipping  Company  (AHL)  to  AHL 
Holdings,  Inc.  (AHL  Holdings),  in 
exchange  for  a  note  (the  Note)  from  AHL 
Holdings  to  the  Plans;  (2)  the  holding  of 
the  Note  by  the  Plans;  (3)  the  guarantee 
(the  Guarantee)  of  the  Note  to  the  Plans 
bv  AHL;  (4)  the  continued  holding  of 
the  AHL  Stock  by  the  Plans  for  the 
period  from  January  1,  1999  until  the 


date  of  the  sale  of  the  Stock  by  the  Plans 
to  AHL  Holdings;  and  (5)  the  holding  by 
the  Plans  for  a  period  of  two  years  of 
any  collateral,  including  the  Stock, 
received  by  the  Plans  as  a  result  of  the 
exercise  of  their  rights  in  the  event  of  a 
default  under  the  Note  or  under  the 
Guarantee,  provided  that:  (a)  The  Plans" 
independent  fiduciary.  Independent 
Fiduciary  Services,  Inc.  (IFS),  has 
determined  that  the  transactions  are 
appropriate  for  the  Plans  and  in  the  best 
interests  of  the  Plans'  participants  and 
beneficiaries;  (b)  the  Plans'  independent 
investment  manager  with  respect  to  the 
Stock,  Hellmold  Associates,  Inc.  (HAI), 
negotiated  the  terms  of  the  subject 
transactions  with  AHL  Holdings  and  has 
made  the  decision  for  the  Plans'  to  enter 
the  subject  transactions  with  AHL 
Holdings;  (c)  HAI  continues  to  monitor 
the  Plans'  holding  of  the  Note, 
determines  at  all  times  that  such 
transaction  remains  in  the  best  interests 
of  the  Plans  and  takes  whatever  actions 
are  necessary  to  enforce  the  Plans'  rights 
under  the  Note;  (d)  HAI  has  determined 
that  the  current  fair  market  value  of  the 
Note  is  not  less  than  the  current  fair 
market  value  of  the  Stock;  and  (e)  HAI 
has  determined  that  the  proposed 
transactions  have  terms  and  conditions 
which  are  at  least  as  favorable  to  the 
Plans  as  the  terms  and  conditions  which 
would  exist  in  similar  transactions  with 
uiu-elated  parties. 

EFFECTIVE  DATE:  With  respect  to  the 
Plans'  holding  of  the  AHL  Stock,  this 
exemption  is  effective  from  January  1 , 
1999  until  the  date  of  the  sale  of  the 
Stock  by  the  Plans  to  AHL  Holdings; 
with  respect  to  the  sale  of  the  AHL 
Stock  by  the  Plans  to  AHL  Holdings, 
this  exemption  is  effective  December  2 1 , 
2000. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  September  22.  2000  at  65 
FR  57390. 

Written  Comments 

The  Department  received  1 1  written 
comments  and  one  request  for  a  hearing 
from  interested  persons  in  response  to 
the  Notice.  Three  of  the  commentators 
stated  that  they  approved  of  the 
proposed  exemption  and  that  they 
desired  to  see  the  exemption  granted  as 
it  was  proposed. 

The  remaining  seven  comments  raised 
the  following  concerns:  (1)  AHL  is  a 
poor  company  in  which  to  invest  the 
assets  of  the  Plans  on  either  a  debt  or 
equity  basis,  and  (2)  the  proposed 
transaction  will  represent  a  new  and 
riskier  commitment  of  capital  by  the 


Plans  in  AHL.  In  this  regard,  the 
commentators  stated  that  there  is  a  reaT 
possibility  that  AHL  will  become 
bankrupt,  its  shares  will  have  no  value, 
and  that  not  even  the  wage  and  work 
rule  concessions  (the  Concessions) 
described  in  the  Notice  will  make  it 
profitable.  Based  on  these  assessments, 
the  commentators  concluded  that  the 
Plans  should  not  invest  in  AHL  and  not 
assume  any  AHL  debt.  One 
commentator  specifically  stated  that 
none  of  the  monies  in  his  IRAP  account 
currently  invested  in  the  Vanguard 
Funds  should  be  invested  in  AHL. 

The  applicant  responded  to  the 
comments  as  follows.  The  proposed 
exemption  would  convert  the  Plans' 
current  equity  ownership  in  AHL  to  a 
more  secure  debt  investment,  and 
would  not  permit  any  new  investment 
by  the  Plans  in  AHL.  No  part  of  any 
IRAP  participant's  investment  in  the 
Vanguard  Funds  or  any  other 
investment  option  under  the  IRAP 
would  be  liquidated  to  invest  in  AHL. 
None  of  the  commentators  suggests  any 
alternative  to  the  proposed  transaction 
which  would  enhance  the  position  of 
the  Plans  with  respect  to  the  Plans" 
existing  investment  in  AHL  Stock. 

As  has  been  repeatedly  made  clear  by 
HAI,  the  Plans'  independent  investment 
manager,  there  are  significant  issues 
relating  to  the  viability  of  AHL.  The 
proposed  transaction  improves  the 
Plans'  position  by  giving  each  Plan  a 
priority  claim  on  AHL's  cash  flow  and, 
through  the  Concessions,  increasing  the 
likelihood  that  the  Plans  will  realize  a 
return  on  their  investment.  The 
transaction  is  designed  to  reduce  the 
Plans'  investment  risk  and  permit  them 
to  exit  their  current  equitv  position  in 
AHL. 

HAI  has  reviewed  and  updated  its 
determinations,  as  of  November  28. 
2000,  that  the  transaction  is  in  the 
interests  of  the  Plans.  Among  the 
reasons  given  for  this  conclusion  by  HAI 
are: 

(1)  The  transaction  creates  for  the 
Plans  a  structurally  senior  position  to 
the  Plans'  current  equity  interest  in 
AHL,  thereby  reducing  the  risk  of  the 
investment  for  the  Plans.  The  Note  from 
AHL  Holdings  will  be  secured  by  a 
pledge  of  all  the  AHL  Stock  (none  of 
which  will  be  released  until  the  Note  is 
paid  in  full),  the  Guarantee,  and  a 
pledge  of  the  cash  in  the  escrow  account 
established  for  wage  increases,  none  of 
which  will  be  released  until  the  Note  is 
paid  in  full; 

(2)  The  transaction  provides  an 
automatic  mechanism  for  the  Plans  to 
begin  to  realize  a  cash  return  on  their 
investment  after  three  years  and  a 
mechanism  creating  an  incentive  for 
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early  cash  prepayments  due  to  the 
discounted  prepayment  formula  under 
the  Note; 

(3)  It  provides  a  mechanism  which 
should  motivate  AHL's  employees,  as 
100%  shareholders  of  AHL.  to  insure 
that  AHL  has  a  cost  structure  which  is 
viable  in  the  long  run,  including 
providing  for  the  payment  of  interest 
and  principal  on  the  Note  (because  a 
default  on  the  Note  could  result  in 
AHL's  bankruptcy  and  a  total  loss  of  the 
economic  benefits  created  by  the 
Concessions); 

(4)  AHL  Holdings  will  not  be 
permitted  to  incur  any  debt,  fde  for 
bankruptcy  or  amend  its  Articles  of 
Incorporation  without  the  unanimous 
consent  of  its  Board  of  Directors  (the 
Board),  and  HAI  will  maintain  a  seat  on 
the  Board  until  the  Note  is  fully  repaid; 

(5)  The  net  present  value  of  the  Note 
is  fair  under  the  current  circumstances; 

(6)  The  transaction  should  result  in 
lower  annual  administrative  costs  to  the 
Plans:  and 

(7)  The  transaction  satisfies  the 
regulatory  mandate  that  the  Plans 
dispose  of  their  equity  interest  in  AHL 

In  conclusion,  HAI  has  stated  that 
absent  the  transaction,  the  Plans'  equity 
interest  in  AHL  is  likely  worth  nothing' 
With  the  closing  of  the  transaction,  the 
Plans  will  have  a  superior  position  in 
AHL  since  the  company  will  have  a 
much  more  attractive  cost  structure  and 
better  financial  prospects. 

In  addition,  the  Department  has 
received  an  updated  letter  from  a 
representative  of  the  AHL  ESOP 
Committee  (the  Committee)  confirming 
that  as  of  November  23.  2000.  the 
Committee  continues  to  believe  that  the 


'  The  Department  wishes  to  note  that  ERISA's 
general  standards  of  fiduciary  condiit  t  would  apply 
to  the  acquisition  and  holding  of  the  Note  by  the 
Plans  and  the  acquisition  and  holding  of  the  Stock 
bv  the  ESOP.  and  that  satisfaction  of  the  conditions 
of  this  exemption  should  not  be  viewed  as  an 
endorsement  of  the  investments  by  the  Deparlinent 
Section  404(a)  of  the  .^ct  requires,  among  other 
things,  that  a  plan  fidurian,  discharge  his  duties 
with  respect  to  a  plan  solely  in  the  interest  of  the 
plan  s  participants  and  benefi<  laries  and  in  a 
prudent  fashion   .^ccordinglv,  the  plan  fidut  larv 
must  act  prudently  with  respet  t  to  the  dei  ision  <<> 
enter  into  an  invpstmeni  transaction  The 
Department  further  emphasizes  that  it  expects  the 
plan  fiduciary  to  fully  understand  the  benefits  and 
risks  associated  with  engaging  in  a  specific  type  of 
investment,  following  disclosure  to  such  fiduciary 
if  all  relevant  information  In  addition,  such  plan 
fiduciarv  must  be  capable,  either  directly  or 
indirectlv  through  the  use  of  hired  professional 
experts,  of  monitoring  the  investment,  including 
any  changes  in  the  value  of  the  investment  Thus. 
in  considering  an  investment,  a  fuluciarv  should 
take  into  account  its  ability  to  provide  adequate 
oversight  of  the  partK  ular  investment 

The  Department  also  wishes  to  note  that  it 
reserves  the  right  to  investigate  and  take  any  other 
action  with  respect  to  the  transaction  which  is  the 
subject  of  the  exemption 


transaction  would  be  in  the  best 
interests  of  participants  in  the  employee 
stock  ownership  plan  (the  ESOP)  which 
is  being  established  by  AHL.  and  which 
will  hold  all  the  shares  of  stock  of  AHL 
Holdings 

With  respect  to  the  request  for  a 
hearing  made  by  one  commentator,  the 
Department  has  determined  that  a 
public  hearing  is  not  necessar\'  in  this 
case.  Accordingly,  based  on  all  of  the 
information  contained  in  the  record, 
including  the  comments  submitted  and 
the  applicant's  response  thereto,  the 
Department  has  determined  to  grant  the 
exemption  as  proposed. 

Interested  persons  are  invited  to 
review  the  complete  exemption  file, 
which  is  available  for  public  inspection 
in  the  Public  Disclosure  Room  of  the 
Pension  and  Welfare  Benefits 
Administration,  Room  N-1513.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW  ,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Gillespie  Real  Estate  Professional 
Corporation  Defined  Benefit  Plan  (the 
Plan)  Located  in  Phoenix,  Arizona 

I  Prohibited  Transaction  Exemption  No. 
2000-69;  Applii  ant  No  D-IO88OI 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  of 
a  certain  residential  lot  (the  Property)  by 
the  Plan  '^  to  Bruce  and  Arm  Gillespie, 
disqualified  persons  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  met. 

(a)  The  Sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(c)  The  Plan  receives  the  greater  of 
$450,000  or  the  fair  market  value  of  the 
Property  at  the  time  of  the  Sale;  and 

(d)  The  Plan  is  not  required  to  pay 
any  commissions,  costs  or  other 
expenses  in  connection  with  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 


•'  Becausf"  Bnii  I'  (.illespie  is  the  sole  shareholder 
of  the  tmplover  and  he  and  his  wife,  .^nn  CliUespie 
are  the  only  partu  ipants  in  the  Plan,  there  is  no 
jurisdiction  under  Title  I  of  the  Act  pursuant  to  29 
CFK  2510  J-3(b)  However,  there  is  jurisdiction 
under  Title  II  of  the  Act  under  section  4975  of  the 
Code. 


proposed  exemption  published  on 
October  31,  2000  at  65  FR  65015. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Khalif  Ford  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

HSBC  Holdings  pic,  Located  in  London, 
England 

IProhibited  Transaction  No.  2000-70 
Exemption  Application  No.:  D-109101 

Exemption 

HSBC  Asset  Management  Americas, 
Inc.,  HSBC  Asset  Management  Hong 
Kong,  Ltd..  HSBC  Bank  USA.  any 
current  affiliate  of  HSBC  Holdings  pic 
(HSBC)  that  in  the  future  becomes 
eligible  to  serve  as  a  qualified 
professional  asset  manager,  as  defined 
in  Prohibited  Transaction  Class 
Exemption  84-14  (PTCE  84- 
14)(QPAM),3  HSBC.  itself,  if  in  the 
future  it  becomes  a  QPAM.  and  any 
newly  acquired  or  newly  established 
affiliate  of  HSBC  that  is  a  QPAM  or  in 
the  future  becomes  a  QPAM,  other  than 
the  Bangkok  Metropolitan  Bank  PLC 
(BMB),  shall  not  be  precluded  from 
functioning  as  a  QPAM.  pursuant  to  the 
terms  and  conditions  of  PTCE  84-14.  for 
the  period  beginning  on  June  16,  2000, 
and  ending  ten  (10)  years  from  the  date 
this  exemption  is  published  in  the 
Federal  Register,  solely  because  of  a 
failure  to  satisfy  Section  1(g)  of  PTCE 
84-14,  as  a  result  of  an  affiliation  with 
BMB;  provided  that: 

(a)  BMB  has  not  in  the  past  acted,  nor 
does  it  now  act.  nor  will  it  act  as  a 
fiduciary  with  respect  to  any  employee 
benefit  plans  subject  to  the  Act; 

(b)  This  exemption  is  not  applicable 
if  HSBC  and/or  any  successor  or  affiliate 
becomes  affiliated  with  any  person  or 
entity  convicted  of  any  of  the  crimes 
described  in  Section  1(g)  of  PTCE  84-14. 
other  than  BMB;  and 

(c)  This  exemption  is  not  applicable  if 
HSBC  and/or  any  successor  or  affiliate 
is  convicted  of  any  of  the  crimes 
described  in  Section  1(g)  of  PTCE  84-14. 
including  any  such  crimes  subsequently 
committed  by  BMB. 

EFFECTIVE  DATE:  This  exemption  is 
effective  for  the  period  beginning  on 
June  16.  2000,  the  date  the  application 
for  exemption  was  filed  with  the 
Department,  and  ending  ten  (10)  years 
from  the  date  of  publication  of  this 
exemption  in  the  Federal  Register. 

Written  Comments 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  of  Labor 
(the  Department)  invited  all  interested 


'49  FR  9494  (March  13,  1984).  as  amended.  50 
FR  41430  (October  10,  1985). 


persons  to  submit  written  comments 
and  requests  for  a  hearing  on  the 
proposed  exemption.  As  set  forth  in  the 
Notice,  interested  persons  consisted  of 
the  trustee  or  other  fiduciary  of  each  of 
the  ERISA  Plan  Clients  for  which  one  or 
more  of  the  applicants  have 
discretionary  investment  authority.  The 
deadline  for  submission  of  comments 
and  requests  for  a  hearing  was  within 
forty-five  (45)  days  of  the  date  of  the 
publication  of  the  Notice  in  the  Federal 
Register  on  October  11,  2000. 
Accordingly,  all  comments  and  requests 
for  a  hearing  were  due  on  November  27, 
2000. 

The  applicants  informed  the 
Department  in  writing  that,  as  of 
October  26,  2000,  all  interested  persons, 
with  the  exception  of  two  (2) 
individuals,  were  mailed  a  copy  of  the 
Notice  along  with  the  supplemental 
statement  (the  Supplemental 
Statement),  described  at  29  CFR 
§  2570.43(b)(2)  of  the  Department's 
regulations.  The  Supplemental 
Statement  mailed  on  October  26,  2000, 
provided  that  such  interested  persons 
had  a  right  to  comment  on  the  proposed 
exemption  or  request  a  hearing  by 
November  27,  2000. 

In  a  letter  dated  November  13,  2000, 
the  applicants  notified  the  Department 
that,  as  of  November  9,  2000,  a  copy  of 
the  Notice  and  a  copy  of  the 
Supplemental  Statement  was  sent  to  the 
two  individuals  who  had  not  received 
the  initial  mailing.  In  light  of  the  fact 
that  notification  to  these  two  interested 
persons  was  delayed  until  November  9, 
2000,  and  in  order  to  allow  such 
interested  persons  the  benefit  of  the  full 
thirty  (30)  day  comment  period,  the 
Department  required,  and  the  applicants 
agreed  to,  an  extension  of  the  deadline 
within  which  to  comment  and  request  a 
hearing  on  the  proposed  exemption.  In 
this  regard,  the  applicants  confirmed 
that  the  Supplemental  Statement  mailed 
to  these  two  interested  persons  provided 
that  all  comments  and  requests  for  a 
hearing  on  the  proposed  exemption 
were  due  on  December  11,  2000. 

During  the  comment  period,  the 
Department  received  no  comments  and 
no  requests  for  a  hearing  from  interested 
persons.  Accordingly,  after  giving  full 
consideration  to  the  entire  record,  the 
Department  has  decided  to  grant  the 
exemption.  The  complete  application 
file,  including  all  submissions  received 
by  the  Department,  is  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension 
Welfare  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  October  11,  2000,  at  65  FR  60466. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toll-free  number). 

General  Information 

The  attention  of  interested  persons  is  . 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC,  tills  18th  day  of 
December,  2000. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
[FR  Doc.  00-32583  Filed  12-20-00;  8:45  am] 
MLUNG  COOE  4S10-29-P 


NATIONAL  CREDfT  UNION 
ADMINISTRATION 

Community  Development  Revolving 
Loan  Program  for  CredH  Unions 

AGENCY:  National  Credit  Union 
Administration. 

ACTION:  Notice  of  application  period. 

summary:  The  NaUonal  Credit  Union 
Administration  (NCUA)  will  accept 
applications  for  participation  in  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions 
throughout  calendar  year  2001,  subject 
to  availability  of  funds.  Application 
procedures  for  qualified  low-income 
credit  unions  are  set  forth  in  Part  705, 
NCUA  Rules  and  Regulations. 

ADDRESSES:  Applications  for 
participation  may  be  obtained  from  and 
should  be  submitted  to:  NCUA,  Office  of 
Community  Development  Credit 
Unions,  1775  Duke  Street.  Alexandria. 
VA  22314-3428. 

DATES:  Applications  may  be  submitted 
throughout  calendar  year  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Office  of  Community  Development 
Credit  Unions  at  the  above  address  or 
telephone  (703)  518-6610. 

SUPPLEMENTARY  INFORMATION:  Part  705  of 
the  NCUA  Rules  and  Regulations 
implements  the  Community 
Development  Revolving  Loan  Program 
for  Credit  Unions.  The  purpose  of  the 
Program  is  to  assist  officially  designated 
"low-income"  credit  unions  in 
providing  basic  financial  services  to 
residents  in  their  communities  that 
result  in  increased  income,  ownership 
and  employment.  The  Program  makes 
available  low  interest  loans  and  deposits 
in  amounts  up  to  $300,000  in  the 
aggregate  to  qualified  participating 
"low-income"  credit  unions.  Program 
participation  is  limited  to  existing  credit 
unions  with  an  official  "low-income" 
designation.  Student  credit  unions  are 
not  eligible  to  participate  in  this 
program. 

This  notice  is  published  pursuant  to 
Part  705.9  of  the  NCUA  Rules  and 
Regulations  which  states  that  NCUA 
will  provide  notice  in  the  Federal 
Register  when  funds  in  the  program  are 
available. 

By  the  National  Credit  Union 
Administration  Board  on  December  14.  2000. 
Sheila  Albin, 

Acting  Secretan,'.  NCUA  Board. 
[FR  Doc.  00-32475  Filed  12-20-00;  8:45  am) 

BILUNG  COOE  7535-01-l> 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts, 
Leadership  Initiatives  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisor.-  Committee  Act  (Public; 
Law  92^63).  as  amended,  notice  is 
hereby  given  that  two  meetings  of  the 
Leadership  Initiatives  .^dvison'  Panel  to 
the  National  Council  on  the  Arts  will  be 
held  at  the  Nancv  Hanks  Center.  1 100 
Pennsvlvania  Avenue,  NVV.. 
Washington.  DC  20506  as  follows: 

Media  Arts  (Arts  on  Radio  and 
Television  categorv');  |anuar>'  9-11.      . 
2001.  Room  716.  A  portion  of  this 
meeting,  from  2:00  p.m.  to  3:00  p.m  on 
fanuary  1 1th,  will  be  open  to  the  public 
for  policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9:00  am 
to  6:00  p.m.  on  January  9th.  from  9:00 
a.m.  to  6:30  p.m.  on  January  10th,  and 
from  9:00  a.m.  to  3:00  p.m.  and  4:00 
p.m.  to  5:00  p.m.  on  January  11th.  will 
be  closed. 

Folk  &■  Traditional  Arts  (Infrastructure 
Initiative  categor\):  January  10-11. 
2001.  Room  708.  A  portion  of  this 
meeting,  from  9:00  a.m.  to  10:30  am  on 
Januarv  1 1th.  will  be  open  to  the  public 
for  policv  discussion.  The  remaining 
portions  of  this  meeting,  from  9:00  a.m. 
to  6:30  p  m.  on  January  10th.  and  fnmi 
10:30  a.m.  to  1:30  p.m.  on  January  1 1th. 
will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12.  2000.  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  mav  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1 100 
Pennsvlvania  Avenue,  N\V., 
Washington.  DC  20506.  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 


Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathv  Plowitz-Worden.  Office  of 
Guidelines  &  Panel  Operations.  National 
Lndowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5691. 

[),it»'(l   D.-(  ember  l.i.  2000. 
Kathv  Plowitz-Worden, 
Panel  Coorciinntnr.  Panel  Operations, 
Sational  Endovxnwnt  for  the  Arts 
IKK  Do(  .  00-:i2499  Filed  12-20-00;  8:45  am] 
BILUNG  COOC  7537-01 -U 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Networlcing  and  Infrastructure 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
.Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Shme  Special  Emphasis  Panel  in 
.\(lvdnt  ed  Networking  and  Infrastructure 
Research  (01207). 

Date/Time:  January  8.  2001;  8  am-5  pm 
(This  meeting  was  previously  scheduled  for 
Ue(  ember  ("..  2000  ). 

Place  Room  1  l.iO.  National  Science 
Koundation,  4201  Wilson  Blvd.,  .Arlington. 
\'.\  22230 

Tvpe  of  Meeting:  Closed. 

Contact  Persons    Taieb  Znati.  Division  of 
■Advanced  Networking  and  Infrastructure 
Research,  Room  117.5.  National  Science 
hiundation.  4201  Wilson  Blvd  .  .Xrlington. 
V.\  222:U)   Phone:  (70:t)  292-8949. 

Purpose  ol  Meetinii  To  provide  advice  and 
reconiiiieniiations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  to  review  and  evaluate  proposals 
submitted  to  the  Networking  Research  and 
Speiial  Projects  Programs  as  pari  of  the 
sele<:lion  process  for  awards. 

Reason  for  Closing    The  proposals  being 
reviewed  include  information  of  a 
proprietarv  or  i  onfidenlial  nature,  including 
technical  informati(jn.  finani  iai  data,  such  as 
salaries;  and  personal  information 
(  oncerning  imiivKiuals  associated  with  the 
proposals.  These  matters  are  exempt  under  .t 
I'.S.C.  .'J52b((  ).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  .Act. 

Dated:  December  13.  2000. 
Karen  ].  York, 

Con}mittfe  Management  Officer. 
jFR  Doc.  00-32457  Filed  12-20-00;  8:45  am] 
BILLING  CODE  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Biological 
Sciences:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  announces  the  following 
meeting: 

.Vame;  Special  Emphasis  Panel  in 
Biological  Scienc:es  (1754) 

Date  and  Time:  Februan,  22-23.  2001;  8:00 
a.m. -5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  .Arlington.  VA  22230 

Tvpe  of  Meeting:  Closed. 

Contact  Person:  Dr.  Penelope  Firth,  Room 
635.  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  Virginia  22230. 
Telephone:  (703)  292-8480. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  to 
the  National  Science  Foundation  for  financial 
support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
L.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  13.  2000. 
Karen  ].  Yorlc. 

Committee  Management  Officer. 
[FR  Doc.  00-32452  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Chemical 
and  Transport  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same:  Special  Emphasis  Panel  in 
Chemical  and  Transport  Systems  (1190). 

Date  and  Time:  lanuarv '22-23.  2001;  8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  .Arlington.  VA. 

Tvpe  of  Meeting:  Closed. 

Contact  Person:  Dr.  M.  C.  Roco.  Division  of 
Chemical  and  Transport  Systems.  4201 
Wilson  Boulevard,  Room  525.  Arlington.  VA 
22230.  Telephone:  (703)  292-8370. 

Purpose  of  Meeting:  To  provide  advice  and 
ret:ommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietarv' or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c).  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 


Dated:  December  13.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
|FR  Doc.  00-32460  Filed  12-20-00;  8:45  am) 
BILUNG  CODE  75SS-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Chemistry; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
'463,  as  amended),  the  National  Science 
Foundation  amiounces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Chemistry  (#1191). 

Date  and  Time:  January  23.  2001;  8:30 
a.m. -5  p.m.  and  January  24,  2001;  8  a.m.-12 
noon. 

Place:  Department  of  Chemistry.  University 
of  New  Mexico,  Albuquerque.  NM. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  Stevens,  Program 
Officer,  Division  of  Chemistry,  Room  1055. 
National  Science  Foundation.  4201  Wilson 
Boulevard.  Arlington.  VA  22230.  Telephone: 
(703)  292-4958. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  University 
of  New  Mexico  Research  Site  for  Educators 
in  Chemistry,  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  the 
progress  to  date  on  all  aspects  of  the  Research 
Site. 

Reason  for  Closing:  The  project  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  13.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-32458  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  75S0-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting. 

Mame:  Special  Emphasis  Career  Panel  in 
Civil  and  Mechanical  Systems  (1205). 

Date  and  Time:  February  5,  2001;  8:00  a.m. 
to  5:00  p.m. 

Place:  NSF.  4201  Wilson  Boulevard,  Room 
530.  Arlington,  Virginia  22230. 

Type  of  Meeting:  Closed. 


Contact  Persons:  Dr.  Jom  Larsen-Basse. 
Program  Director,  Division  of  Civil  and 
Mechanical  Systems,  4201  Wilson  Boulevard. 
Room  545,  Arlington,  VA  22230.  Phone: 
(703)  292-8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'OO  Mechanics  and 
Structures  of  Materials  and  Surface 
Engineering  and  Material  design  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  13,  2000. 
Karen  |.  York, 

Committee  Management  Officer. 

(FR  Doc.  00-32449  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Conmiittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  Thursday.  Februarv  1, 
2001,  8:30  a.m.  to  5:00  p.m..  Friday.  Februan.' 
2.  2001.  8:30  a.m.  to  5:00  p.m. 

pyace.NSF,  4201  Wilson  Boulevard,  Room 
530.  Arlington,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ken  P.  Chong,  Program 
Director,  Mechanics  and  Structures  of 
Materials,  Division  of  Civil  and  Mechanical 
Systems,  Room  545.  (703)  292-8360. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  an  evaluate 
nominations  for  the  FY'Ol  Surface 
Engineering  and  Material  Design  Review- 
Panel  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietarv'  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 

These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 


Dated:  December  12.  2000. 
Karen  ).  York. 

Committee  Management  Officer. 

[FR  Doc.  00-32463  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  755S-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  Meeting  for  Ecological 
Studies:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Advisory 
Panel  for  Ecological  Studies  (1751) 

Date  and  Time:  April  4-6,  2001:  8  a.m. -5 
p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  Willig.  Room 
635,  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington.  Virginia  22230. 
Telephone:  (703)  292-8481. 

Minutes.  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  to 
the  National  Science  Foundation  for  financial 
support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  13.  2000. 
Karen  |.  York, 

Committee  Management  Officer. 

|FR  Doc.  00-32454  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  Meeting  for  Ecological 
Studies:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Advisory 
Panel  for  Ecological  Studies  (1751). 

Date  and  Time:  .April  5-6.  2001:  8  a.m.-5 
p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  .Arlington.  V.A  22230. 

Type  of  Meeting:  Closed, 

Contact  Person  Dr.  Penelope  Firth.  Room 
635.  National  Science  Foundation.  4201 
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Wilson  Boulevard.  .Arlington.  VA  222:JU. 
Telephone   (703)  292-«4Hl 

Minutes  Vlav  be  obtained  from  the  oontat :t 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  to 
the  National  Science  Foundation  for  financial 
support. 

Agenda:  Review  and  evaluate  proposals  as 
pari  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietarv  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  .5 
U.S.C.  532b(c).  (4)  and  |6)  of  the  Government 
in  the  Sunshine  .Act. 

Dated:  December  13.  2000. 
Karen  ].  York. 

Comwittft'  Management  Officer 

IKR  Doc   0()-  i24T"i  Filed  12-20-00;  B:43  am] 

BILLWG  CODE  7555-01  -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
.Advisory  Committee  Act  (Pub   L.  92- 
463.  as  am^^nded).  the  National  Science 
FoundatiDn  announces  the  following 
meeting. 

Same:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems 
(1196). 

Date  &■  Time:  January  1 1-12.  2001;  8:30 
am-.T  pm. 

Place:  Room  330.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA. 

Tvpe  of  Meeting:  Closed. 

Contact  Persons:  Dr.  lames  Mink,  Program 
Director,  Electronics,  Photonics,  and  Device 
Technologies  (EPDT),  Division  of  Electrical 
and  C^ommunications  Systems.  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Room  67.T.  Arlington.  VA  22230.  Telephone: 
(703) 2q2-833Q 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  com  erning  proposals 
submitted  to  NSF  for  financial  support. 

Aiienda:  To  review  and  evaluate  "Regular 
Research'*  proposals  as  part  of  the  selection 
pro(  ess  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietarv  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  h 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated.  December  12.  2000 
Karen  |.  York, 

Committee  Management  Officer. 
IFRDm,    i)(»-tZ4fi4  Filed  12-20-00;  8:45  am] 
BILLING  COOe  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Geosciences:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Ciommittee  Act  (Pub.  L.  92- 
463.  as  amended),  the  .National  Science 
Foundation  announces  the  following 
meeting: 

Mame:  Special  Kntphasis  Panel  in 
Geosciences  (17.'i(i) 

Date  and  Time  |,iini,ii\  8.  2001;  8  a  m.-5 
p.m. 

Place:  N.itional  Si  ienc  e  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230 

Tvpe  of  Meeting:  Chjsed 

Contarl  Person:  Dr.  Michael  Maybew. 
Room  785.  National  Scienr:e  Foundation, 
4201  Wilson  Boulevard,  .Arlington.  \'irginia 
2223U.   lelephone:  (7U3)  292-85"i7 

Minutes:  May  be  obtained  from  the  t  ontai  t 
person  listed  above 

Purpose  ol  Meeting  To  provide  advit  e  rfmi 
recommendations  i  oncerning  proposals  tu 
the  National  Science  Fnuiul-itinn  for  rinani  lal 
support. 

Agenda.  Review  and  evaluate  proposals  as 
part  of  the  selection  process  for  awards 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  n 
proprietarv  or  conliiiential  nature.  in(  ludmg 
techniial  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  iiuiiv  uiiials  assoi  iated  with  the 
proposals    rbese  matters  .ue  exempt  under  5 
U.S.C:.  .=i.T2b(c),  (4)  and  ((>)  nf  the  Government 
in  the  Sunshine  .-Xit. 

Dated:  December  13.  2000. 

Karen  I.  York. 

Comnuttee  Miiiuigement  Officer 

|FR  D<i(    0l^-:^24.^.1  Filed  12-20-00:  8:4.5  ami 

BILLING  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  for 
Geosciences:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Ciommittee  Act  (Pub.  L.  92- 
46,3.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Same:  Special  Emphasis  Panel  for 
(ieosciences  (175fi). 

Date  and  Tinv  l.iniiarv  18.  2001:  8  am-5 
pm. 

Place  .National  ,Si  leiK  e  Foundation.  4201 
Wilson  Blvd  .  Arlington.  VA  22230 

Tvpe  of  Mrctiiig:  Closed. 

Contact  Pi-rsiin:  Mii  hael  Reeve.  Section 
Head.  Division  ofOitvui  S(  lenc  es,  National 
Science  Foundation,  42U1  Wilson  Blvd  . 
Arlington,  VA  22230    Ie|,. phone   (7031  292- 
8.580. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agendo.  Rev  iew  and  evaluate  proposals  as 
part  of  the  selection  proc  ess  lor  awards. 

Reason  /or  C'/()s/;it!;  The  proposals  being 
reviewed  iiu  lude  information  of  a 


proprietarv  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
I  oncerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
I  S.C.  552b(i:).  (4)  and  (H)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  13.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
IFR  Do(  ,  00-32453  Filed  12-20-00;  8:45  ami 

BILLING  COOE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisor>'  Committee  Act  (Pub,  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting; 

Xnme:  Special  Emphasis  Panel  in 
Geoscient:es  (175fi). 

Date  and  Time  lanuary  ').  2001:  8  a.m. -5 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 

Tvpe  of  Meeting:  Closed. 

Contact  Person:  Michael  Reeve,  Room  785. 
National  Science  Foundation.  4201  Wilson 
Boulevard.  .Arlington.  \'irginia  22230. 
Telephone:  (703)  292-8580. 

Minutes:  Mav  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  to 
the  National  Science  Foundation  for  financial 
support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  proc.ess  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietarv  or  confidential  nature,  including 
technical  Information:  financial  data,  such  as 
salaries:  and  personal  information 
(  one  erning  individuals  assoi:iated  with  the 
proposals.  These  matters  are  exempt  under  5 
r.S.C.  552b(i  ).  (4)  and  (fi)  of  the  Government 
in  the  Sunshine  \i  t. 

Dated:  December  13.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
|FR  Doc.  00-32461  Filed  12-20-00;  8:45  am] 
BILLING  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings; 

Wuve:  Special  Emphasis  Panel  in  Materials 
Research  (1203). 


Dates  and  Times:  January  17,  2001;  8  a.m.- 
6  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  Room  220,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Lynnete  D.  Madsen, 
Program  Director,  Ceramics  Program, 
Division  of  Materials  Research,  Room  1065. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  Telephone 
(703)  292-^936, 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  Hnancial  support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
evaluated  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  fincmcial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  LJ.S.C. 
552b(c).  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated;  December  13.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 
IFR  Doc.  00-32459  Filed  12-20-00;  8:45  am) 
BILUNG  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Physics; 
Notice  Of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings  of  the  Special  Emphasis  Panel 
in  Physics  (1208): 

Date/Time:  January  10-12.  2001;  8  a.m.-6 
p.m. 

Contact  Person:  C.  Denise  Caldwell, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  1015,  Arlington.  VA  22230. 
Telephone:  (703)  292-7371. 

Date/Time:  February  7-9.  2001;  8  a.m.-6 
p.m. 

Contact  Person:  Dr.  Sidney  A.  Coon. 
Program  Director  for  Nuclear  Theory. 
Division  of  Physics.  National  Science 
Foundation.  4201  Wilson  Boulevard,  Room 
1015,  Arlington,  VA  22230  (Telephone  (703) 
292-7382. 

Date/Time:  February  26-28.  2001;  8  a.m.- 
5  p.m. 

Contact  Person:  Dr.  Richard  H.  Pratt. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Room  1015.  Arlington.  VA  22230. 
Telephone:  (703)  292-8890. 

Type  of  Meeting:  Closed. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closings:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matter  are  exempt  under  5 
U.S,C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  13.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-32450  Filed  12-20-00;  8:45  am) 

BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Research 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meetings  of  the  Special  Emphasis  Panel 
in  Research  Evaluation  and 
Communication  (1210): 

Date/Time:  January  25-26,  2001:  8:00 
a.m. -5:00  p.m. 

Dare/T/me;  January  29-30,  2001;  8:00 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Elizabeth  VanderPutten. 
National  Science  Foundation.  Room  855. 
4201  Wilson  Boulevard.  Arlington.  VA 
22230.  (703)  292-8650. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act, 

Dated:  December  13,  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-32462  Filed  12-20-00:  8:45  am] 

BILLING  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Systematic  and 
Population  Biology:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Systematic  and 
Population  Biology  (1753). 


Date  and  Time:  Februarv'  15-16.  2001;  8 
a.m. -5  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

T\j>e  of  Meeting:  Closed. 

Contact  Person:  Dr.  Quentin  Wheeler. 
Room  635,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  Virginia 
22230.  Telephone:  (703)  292-8480. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  to 
the  National  Science  Foundation  for  financial 
support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  13.  2000. 
Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  00-32456  Filed  12-20-00:  8:45  am] 

BILUNG  CODE  75SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-305] 

Nuclear  Management  Company,  LLC, 
Kewaunee  Nuclear  Power  Plant;  Notice 
of  Consideration  of  Issuance  of 
Amendment  To  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulator^' 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
43,  issued  to  the  Nuclear  Management 
Company,  LLC  (the  licensee),  for 
operation  of  Kewaunee  Nuclear  Power 
Plant,  located  in  Kewaunee  County. 
Wisconsin, 

The  proposed  amendment  would 
revise  the  Technical  Specifications  by 
changing  the  number  of  fuel  assemblies 
that  can  be  stored  in  the  Kewaunee 
spent  fuel  pools  (SFPs)  from  990  fuel 
assemblies  to  1,205  fuel  assemblies,  an 
increase  of  215  fuel  assemblies,  by 
installing  215  new  spent  fuel  storage 
racks  in  the  new  north  canal  pool.  In 
addition,  the  new  spent  fuel  storage 
racks  will  use  Boral  as  the  neutron 
absorber  material. 

On  November  1,  2000,  the 
Commission  issued  a  Biweekly  Notice 
of  Applications  and  Amendments  to 
Operating  Licenses  Involving  No 


80472 


Federal  Register / Vol.  65,  No.  246 /Thursday,  December  21.  2000 /Notices 


Federal  Register/Vol.  65,  No.  246 /Thursday.  December  21.  2000/Notices 


80473 


Significant  Hazards  Considerations  (65 
FR  65337)  which  included  notice 
concerning  the  proposed  amendment  of 
the  Kewaunee  license  (65  FR  65347) 
The  Notice  contained  the  Commission's 
proposed  determination  that  the 
requested  amendment  involved  no 
significant  hazards  considerations, 
offered  an  opportunity  for  comments  on 
the  Commission's  proposed 
determination  and  offered  an 
opportunity  for  the  applicant  to  request 
a  hearing  on  the  amendment  and  for 
persons  whose  interest  might  be  affected 
to  petition  for  leave  to  intervene. 

Due  to  an  oversight,  the  November  1 . 
2000,  Notice  did  not  provide  notice  that 
this  application  involves  a  proceeding 
on  an  application  for  a  license 
amendment  falling  within  the  scope  of 
section  134  of  the  Nuclear  Waste  Policy 
Act  (NWPA)  of  1982.  Such  notice  is 
required  bv  Commission  regulations  at 
10CFR2  1107 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  NWTA.  42  U.S.C  10154  Under 
section  134  of  the  NWPA.  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties." 

The  hvbrid  procedures  in  section  134 
provide  for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules  and  the 
designation,  following  argument  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  Section  1 34 
and  set  for  heciring  after  oral  argument 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  part  2.  subpart  K. 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors'  (published  at  50  FR  41662 
dated  October  15.  1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  must  grant  a  timely  request  for 
oral  argument.  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 


cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
untimely  requests  for  oral  argument  are 
denied,  then  the  usual  procedures  in  10 
CFR  part  2.  subpart  G.  apply. 

By  [insert  date  30  days  from  date  of 
publication),  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  peuly  in  the 
proceeding  and  who  wishes  to  invoke 
the  hybrid  hearing  procedures  of  10  CFR 
part  2,  subpart  K  discussed  above  must 
file  a  written  request  for  a  hearing  and 
a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings  "  in  10  CFR  part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Conunission's  PubUc 
Document  Room,  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland,  and  accessible 
electronically  through  the  ADAMS 
Public  Elet:tronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
whv  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
bearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 


significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497,  Madison,  WI  53701-1497, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 


Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  One  White  Flint 
North.  11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  18.  1999. 
as  supplemented  by  letter  dated  August 
7.  2000.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor),  Rockville.  Maryland,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  [http:/ 
/www.nrc.gov]. 

Dated  at  Rockville,  Manland,  this  18th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
lohn  G.  Lamb, 

Project  Manager.  Section  1 ,  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  00-32556  Filed  12-20-00:  8:45  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Risk-Informed  Regulation 
Implementation  Plan 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  of  plan 

and  request  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission's  1995  policy  statement  on 
the  use  of  probabilistic  risk  assessment 
provided  the  Commission's  expectation 
on  the  use  of  risk  information  in  its 
regulatory  activities.  The  Risk-informed 
Regulation  Implementation  Plan  (RIRIP) 
provides  guidance  and  describes  the 
staffs  plans  for  applying  criteria  to 
select  regulatory  requirements  and 
practices  to  risk-inform,  risk-informing 
those  requirements  and  practices,  and 
developing  the  necessary  data,  methods, 
guidance,  and  training,  the  RIRIP  is 
also  intended  to  explain  the  agency's 
activities,  philosophy,  and  approach  to 
risk-informed  regulatory  policy  to 
internal  and  external  stakeholders.  The 
public  is  invited  to  provide  feedback  on 
the  agency's  plans  and  progress  toward 
implementing  risk-informed  regulatory 
initiatives. 

SUPPLEMENTARY  INFORMATION:  This 
notice  serves  as  a  request  for  public 
comment  on  the  Nuclear  Regulatory 
Commission's  Risk-Informed  Regulatory 


Implementation  Plan  (SECY-00-0213) 
that  is  dated  October  26.  2000  (web 
address:  http://i\-H-w. nrc.gov/RES/ 
nrc.html).  VVritten  comments  are 
requested  by  Februan,'  28.  2001.  A 
workshop  will  be  scheduled  in  early 
2001  to  discuss  comments  received  and 
to  provide  for  the  exchange  of 
information  will  all  stakeholders 
regarding  the  staffs  efforts  to  risk- 
inform  its  regulatory  requirements  and 
practices.  The  workshop  agenda  and 
other  details  will  be  provided  in  a 
forthcoming  Federal  Register  notice 
prior  to  the  workshop  Feedback  is 
especially  requested  on  the  following 
specific  questions — 

1.  Does  the  RIRIP  include  information 
activities  that  should  not  be 
undertaken?  If  so,  why  not? 

2.  Does  the  RIRIP  omit 
implementation  activities  that  should  be 
undertaken?  Describe  such  activities 
and  why  they  should  be  undertaken. 

3.  How  should  the  NRC  measure  its 
success  in  implementing  risk-informed 
regulation? 

4.  Is  the  pace  for  implementing  risk- 
informed  regulation  about  right,  or  is  to 
fast  or  too  slow? 

5.  Are  there  concerns  about  the 
agency's  ability  to  maintain  safety  while 
implementing  risk-informed  regulation? 
If  so,  describe  the  concerns  and,  if 
possible,  their  basis. 

6.  How  can  risk-informed  regulation 
increase  public  confidence? 

7.  Are  the  screening  criteria  clear  and 
sufficient?  If  applied  properly,  would 
they  result  in  identifying  those  activities 
amenable  for  transition  to  risk-informed 
regulation? 

8.  Will  the  implementation  activities 
described  in  the  RIRIP  appropriately 
improve  regulatory  efficiency, 
effectiveness,  and  realism? 

9.  Other  than  requests  such  as  this  for 
written  comment  and  a  public 
workshop,  how  can  stakeholder 
participation  in  risk-informed  regulation 
be  enhanced? 

10.  What  communication  activities 
would  be  desired  to  describe  risk- 
informed  regulation?  What  other 
interactions  would  be  useful  to  provide 
input  to,  and  understanding  of  risk- 
informed  regulation? 

FOR  FURTHER  INFORMATION  CONTACT: 

Written  comments  may  be  sent  to 
Thomas  L.  King,  Director  of  the  Division 
of  Risk  Analysis  and  Applications, 
Office  of  Nuclear  Regulatory  Research, 
MS:  T10-E50,  U.S.  Nuclear" Regulatory 
Commission,  Washington,  DC  20555- 
0001,  email:  tlk@nrc.gov. 
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Dated  this  13th  day  of  December  2000. 
Thomas  L.  King, 

Dinrtor.  Division  of  Risk  Analysis  and 

Applications.  Office  of.\uclear  Rt'gulalitn 

Resforch 

(KR  Dni    (t()-12T:s,i  Filed  12-20-OU;  8:45  ami 

BILLING  CODE  7590-01 -M 


PRESIDIO  TRUST 

The  Presidio  of  San  Francisco, 
California;  Extension  of  the  Public 
Comment  Period  for  the  Presidio  Trust 
Implementation  Plan  Supplemental 
Environmental  Impact  Statement; 
Correction 

agency:  The  Presidio  Trust. 
ACTION:  Correction  to  date  of  public 
comment  period. 

SUMMARY  AND  CORRECTION:  On 

November  1.3.  2000,  the  Presidio  Trust 
published  a  notice  announcing  the 
extension  of  the  scoping  period  to 
comment  on  proposed  conceptual 
alternatives  to  be  evaluated  in  the 
Presidio  Trust  Implementation  Plan 
Environmental  Impact  Statement  (65  FR 
677831.  The  notice  contained  an  error  in 
the  date  for  the  close  of  the  comment 
period.  The  extension  of  the  scoping 
period  is  from  December  8.  2000  to 
January'  15,  2001.  not  from  December  8. 
2000  to  [anuary  15.  2000.  as  previously 
published. 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 
Pelka,  N'EPA  Compliance  Coordinator, 
the  Presidio  Trust.  34  Graham  Street.  PO 
Box  29052.  San  Francisco.  CA  94129- 
0052.  Telephone:  415-561-5300 

Dated:  December  15.  2000. 
Karen  A.  Coolc. 
Genera/ Counse/ 
IFR  Doc  00-32502  Filed  12-20-00;  8:45  ami 

NLUNG  CODE  4310-4R-U 


UniTED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 
Commission. 

action:  Notice  of  promulgation  of 
temporary,  "emergency"  guideline 
amendment  increasing  penalties  for  any 
offense  relating  to  the  manufacture, 
attempt  to  manufacture,  or  conspiracy  to 
manufacture  methamphetamine  or 
amphetamine  that  involves  a  substantial 
risk  of  harm  to  human  life  or  the 
environment. 

SUMMARY:  Pursuant  to  section  102  of  the 
Methamphetamine  and  Club  Drug  Anti- 


Proliferation  Act  of  2000.  Pub,  L.  106- 
310.  the  Commission  is  promulgating  a 
temporan,',  emergency  amendment  to 
§§2Dl  1  and  2D1.10  and  accompanying 
commentarv.  This  notice  sets  forth  the 
emergency  amendment  and  a  synopsis 
of  the  issues  addressed  by  the 
amendment. 

DATES:  The  Commission  has  specified 
an  effective  date  of  December  16.  2000, 
for  the  emergency  amendment, 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Courlander,  Public  Affairs 
(Iffuer,  Telephone;  (202)  502-4590. 

SUPPLEMENTARY  INFORMATION:  (1)  The 
Methamphetamine  and  Anti- 
Proliferation  Act  of  2000  (The  "Act").— 
Section  102  of  the  Act  directs  the 
Commission  to  amend  the  federal 
sentencing  guidelines  with  respect  to 
anv  offense  relating  to  the  manufacture, 
attempt  to  manufacture,  or  conspiracy  to 
manufacture  amphetamine  or 
methamphetamine  in  (A)  the  Controlled 
Substances  Act  (21  U.S.C.  801  et  seq): 
(B)  the  Controlled  Substances  Import 
and  Export  Act  (21  U.S.C.  951  et  seq.)\ 
or  (C)  the  Maritime  Drug  Law 
Enforcement  Act  (46  U.S.C,  App.  1901 
et  seq). 

In  carrying  out  this  directive,  the  Act 
requires  the  Commission  to  provide  a  3- 
level  enhancement  or  a  minimum 
offense  level  of  level  27  if  the  offense 
created  a  substantial  risk  of  harm  to 
human  life  or  the  environment.  If  the 
offense  created  a  substantial  risk  of 
harm  to  the  life  of  a  minor  or 
incompetent,  the  Act  requires  a  6-level 
enhancement  and  a  minimum  offense 
level  of  level  30. 

(2)  Effective  Date. — The  Act  requires 
the  Commission  to  promulgate 
amendments  under  emergency 
amendment  authority.  Although  the  Act 
generallv  provides  that  the  Commission 
shall  promulgate  various  amendments 
"as  soon  as  practicable,"  the  directive  in 
section  102  of  the  Act  specifically 
requires  that  the  amendment 
implementing  this  specific  directive 
shall  apply  "to  any  offense  occurring  on 
or  after  the  date  that  is  60  days  after  the 
date  of  the  enactment"  of  the  Act  (i.e.. 
December  16.  2000).  Accordingly,  the 
effective  date  of  this  amendment  is 
December  16,  2000. 

(3)  Website. — The  temporary, 
emergency  amendment  set  forth  in  this 
notice  may  also  be  accessed  through  the 
Commission's  website  at  wvy-w.ussc.gm'. 


Authority:  28  U.S.C.  994(a).  (o),  (p). 

Diana  E.  Murphy, 

Chair 

Amendment:  Substantial  Risks 
Associated  With  Production  of 
Methamphetamine  and  Amphetamine 

1.  Synopsis  of  Amendment:  This 
amendment  addresses  the  directive  in 
section  102  (the  "substantial  risk 
directive")  of  the  Methamphetamine 
Anti-Proliferation  Act  of  2000  (the 
"Act").  Pub.  L.  106-310. 

The  Act  requires  the  Commission  to 
promulgate  amendments  under 
emergency  amendment  authority. 
Although  the  Act  generally  provides 
that  the  Commission  shall  promulgate 
various  amendments  "as  soon  as 
practicable,"  the  substantial  risk 
directive  specifically  requires  that  the 
amendment  implementing  the  directive 
shall  apply  "to  any  offense  occurring  on 
or  after  the  date  that  is  60  days  after  the 
date  of  the  enactment"  of  the  Act. 

The  directive  instructs  the 
Commission  to  amend  the  federal 
sentencing  guidelines  with  respect  to 
any  offense  relating  to  the  manufacture, 
attempt  to  manufacture,  or  conspiracy  to 
manufactiu'e  amphetamine  or 
methamphetamine  in  (1)  the  Controlled 
Substances  Act  (21  U.S.C.  801  et  seq.); 
(2)  the  Controlled  Substances  Import 
and  Export  Act  (21  U.S.C.  951  et  seq.): 
or  (3)  the  Maritime  Drug  Law 
Enforcement  Act  (46  U.S.C.  App,  1901 
et  seq.). 

The  Act  requires  the  Commission,  in 
carrying  out  the  substantial  risk 
directive,  to  provide  the  following 
enhancements — 

(A)  if  the  offense  created  a  substantial 
risk  of  harm  to  human  life  (other  than 

a  life  described  in  subparagraph  (B))  or 
the  envirormient,  increase  the  base 
offense  level  for  the  offense — 

(i)  by  not  less  than  3  offense  levels 
above  the  applicable  level  in  effect  on 
the  date  of  the  enactment  of  this  Act:  or 

(ii)  if  the  resulting  base  offense  level 
after  an  increase  under  clause  (i)  would 
be  less  than  level  27,  to  not  less  than 
level  27;  or 

(B)  if  the  offense  created  a  substantial 
risk  of  harm  to  the  life  of  a  minor  or 
incompetent,  increase  the  base  offense 
level  for  the  offense — 

(i)  by  not  less  than  6  offense  levels 
above  the  applicable  level  in  effect  on 
the  date  of  the  enactment  of  this  Act;  or 

(ii)  if  the  resulting  base  offense  level 
after  an  increase  under  clause  (i)  would 
be  less  than  level  30.  to  not  less  than 
level  30. 

The  pertinent  aspects  of  this 
amendment  are  as  follows: 

(1)  Guidelines  Amended. — The 
amendment  provides  new 


enhancements  in  §§  2D1.1  (Unlawful 
Manufacturing,  Importing,  Exporting,  or 
TrafRcking)  and  2D1.10  (Endangering 
Human  Life  While  Illegally 
Manufacturing  a  Controlled  Substance) 
that  also  apply  in  the  case  of  an  attempt 
or  a  conspiracy  to  manufacture 
amphetamine  or  methamphetamine. 
The  amendment  does  not  amend 
§  2D1.11  (Unlawfully  Distributing, 
Importing,  Exporting  or  Possessing  a 
Listed  Chemical)  or  §  2D1.12  (Unlawful 
Possession,  Manufacture,  Distribution, 
or  Importation  or  Prohibited  Flask  or 
Equipment).  Although  offenses  that 
involve  the  manu&cture  of 
amphetamine  or  methamphetamine  also 
are  referenced  in  AppencUx  A  (Statutory 
Index)  to  §§2D1,11  and  2D1.12,  the 
cross  reference  in  these  guidelines, 
which  applies  if  the  offense  involved 
the  manufacture  of  a  controlled 
substance,  will  result  in  application  of 
§  2D1.1  and  accordingly,  the  new 
enhancements. 

(2)  Structure. — The  basic  structure  of 
the  amendment  to  §§2Dl.l  and  2Dl,10 
tracks  the  structure  of  the  directive. 
Accordingly,  in  §  2D1.1,  the  amendment 
provides  a  three-level  increase  and  a 
minimum  offense  level  of  level  27  if  the 
offense  (A)  involved  the  manufacture  of 
amphetamine  or  methamphetamine;  and 
(B)  created  a  substantial  risk  of  either 
harm  to  human  life  or  the  environment. 
For  offenses  that  created  a  substantial 
risk  of  harm  to  the  life  of  a  minor  or  an 
incompetent,  the  amendment  provides  a 
six-level  increase  and  a  minimum 
offense  level  of  30. 

However,  the  structure  of  the 
amendment  in  §  2D1.10  differs  from  that 
in  §  2D1.1  with  respect  to  the  first  prong 
of  the  enhancement  (regarding 
substantial  risk  of  harm  to  hiunan  life  or 
to  the  environment).  Specifically,  the 
amendment  provides  a  three-level 
increase  and  a  minimum  offense  level  of 
level  27  if  the  offense  involved  the 
manufacture  of  amphetamine  or 
methamphetamine  without  making 
application  of  the  enhancement 
dependent  upon  whether  the  offense 
also  involved  a  substantial  risk  of  either 
harm  to  human  life  or  the  environment. 
Consideration. of  whether  the  offense 
involved  a  substantial  risk  of  harm  to 
human  life  is  unnecessary  because 
§  2D1.10  applies  only  to  convictions 
under  21  U.S.C.  858,  and  the  creation  of 
a  substantial  risk  of  harm  to  human  life 
is  an  element  of  a  §  858  offense. 
Therefore,  the  base  offense  level  already 
takes  into  account  the  substantial  risk  of 
harm  to  human  life.  Consideration  of 
whether  the  offense  involved  a 
substantial  risk  of  harm  to  the 
enviroimient  i$  imnecessary  because  the 
directive  predicated  application  of  the 


enhancement  on  substantial  risk  of 
harm  either  to  human  life  or  to  the 
enviroimient,  and  the  creation  of  a 
substantial  risk  of  harm  to  hirnian  life  is 
necessarily  present  because  it  is  an 
element  of  the  offense. 

(3)  Determining  "Substantial  Risk  of 
Harm". — Neither  the  directive  nor  any 
statutory  provision  defines  "substantial 
risk  of  harm".  Based  on  an  analysis  of 
relevant  case  law  that  interpreted 
"substantial  risk  of  harm",  the 
amendment  provides  commentary 
setting  forth  factors  that  may  be  relevant 
in  determining  whether  a  particular 
offense  created  a  substantial  risk  of 
harm. 

(4)  Definitions. — The  definition  of 
"incompetent"  is  modeled  after  several 
state  statutes,  which  proved  useful  for 
purposes  of  this  amendment. 

The  definition  of  "minor"  has  the 
meaning  given  that  term  in  Application 
Note  1  of  the  Commentary  to  §  2A3.1 
(Criminal  Sexual  Abuse). 

Amendment 

Section  2Dl. 1(b)(5)  is  amended  by    ^ 
striking  the  comma  after  "substance" 
and  inserting  a  semicolon. 

Section  2Dl.l(b)  is  amended  by 
redesignating  subdivision  (6)  as 
subdivision  (7);  and  by  inserting  after 
subdivision  (5)  the  following: 

"(6)  (Apply  the  greater): 

(A)  If  Ihe  offense  (i)  involved  the 
manufacture  of  amphetamine  or 
methamphetamine;  and  (ii)  created  a 
substantial  risk  of  harm  to  (I)  human  life 
other  than  a  life  described  in  subsection 
(b)(6)(B);  or  (II)  the  environment, 
increase  by  3  levels.  If  the  resulting 
offense  level  is  less  than  level  27, 
increase  to  level  27. 

(B)  If  the  offense  (i)  involved  the 
manufacture  of  amphetamine  or 
methamphetamine;  and  (ii)  created  a 
substantial  risk  of  harm  to  the  life  of  a 
minor  or  an  incompetent,  increase  by  6 
levels.  If  the  resulting  offense  level  is 
less  than  level  30,  increase  to  level  30.". 

The  Commenteiry  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  20  by  inserting  "Hazardous  or 
Toxic  Substances.""  before  "Subsection 
(b)(5)". 

The  Commentary  to  §2Dl.l  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"21,  Substantial  Risk  of  Harm 
Associated  with  the  Manufacture  of 
Amphetamine  and  Methamphetamine." 

(A)  Factors  to  Consider.  "In 
determining,  for  purposes  of  subsection 
(b)(6),  whether  the  offense  created  a 
substantial  risk  of  harm  to  human  life  or 
the  environment,  the  court  may 
consider  factors  such  as  the  following: 


(i)  The  quantity  of  any  chemicals  or 
hazardous  or  toxic  substances  found  at 
the  laboratory,  or  the  manner  in  which 
the  chemicals  or  substances  were  stored. 

(ii)  The  manner  in  which  hazardous 
or  toxic  substances  were  disposed,  or 
the  likelihood  of  release  into  the 
envirorunent  of  hazardous  or  toxic 
substances. 

(iii)  The  duration  of  the  offense,  or  the 
extent  of  the  manufacturing  operation. 

(iv)  The  location  of  the  amphetamine 
or  methamphetamine  laboratory  (e.g.,  in 
a  residential  neighborhood  or  a  remote 
area)  and  the  number  of  human  lives 
placed  at  substantial  risk  of  harm. 

(B)  Definitions. — For  purposes  of 
subsection  (b)(6)(B):  'Incompetent' 
means  an  individual  who  is  incapable  of 
taking  care  of  the  individual's  self  or 
property  because  of  a  mental  or  physical 
illness  or  disability,  mental  retardation, 
or  senility. 

'Minor'  has  the  meaning  given  that 
term  in  Application  Note  1  of  the 
Commentary  to  §2A3.1  (Criminal 
Sexual  Abuse).". 

The  Commentary  to  §  2D1.1  captioned 
"Background"  is  amended  by  adding  at 
the  end  the  following: 

"Subsection  (b)(5)  implements  the 
instruction  to  the  Commission  in 
section  303  of  Public  Law  103-237. 

Subsection  (h)(6)  implements  the 
instruction  to  the  Commission  in 
section  102  of  Public  Law  106-878.". 

Section  2D1.10  is  amended  by 
inserting  after  subsection  (a)  the 
following: 

"(b)  Specific  Offense  Characteristic 

(1)  (Apply  the  greater): 

(A)  If  the  offense  involved  the 
manufacture  of  amphetamine  or 
methamphetamine,  increase  by  3  levels. 
If  the  resulting  offense  level  is  less  than 
level  27.  increase  to  level  27. 

(B)  If  the  offense  (i)  involved  the 
manufacture  of  amphetamine  or 
methamphetamine:  and  (ii)  created  a 
substantial  risk  of  harm  to  the  life  of  a 
minor  or  an  incompetent,  increase  by  6 
levels.  If  the  resulting  offense  level  is 
less  than  level  30,  increase  to  level  30". 

The  Commentary  to  §  2D1.10  is 
amended  by  adding  at  the  end  the 
following: 

"Application  Note: 

1.  Substantia]  Risk  of  Harm 
Associated  with  the  Manufacture  of 
Amphetamine  and 
Methamphetamine. — 

(A)  Factors  to  Consider. — In 
determining,  for  purposes  of  subsection 
(b)(1)(B).  whether  the  offense  created  a 
substantial  risk  of  harm  to  the  life  of  a 
minor  or  an  incompetent,  the  court  may 
consider  factors  such  as  the  following: 

(i)  The  quantity  of  any  chemicals  or 
hazardous  or  toxic  substances  found  at 
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the  laboratory,  or  the  manner  in  which 
the  chemicals  or  substances  were  stored 

(ii)  The  manner  in  which  hazardous 
or  toxic  substances  were  disposed,  or 
the  likelihood  of  release  into  the 
environment  of  hazardous  or  toxic 
substances. 

(iii)  The  duration  of  the  offense,  or  the 
extent  of  the  manufacturing  operation. 

(iv)  The  location  of  the  amphetamine 
or  methamphetamine  laborator\'  (e.g..  in 
a  residential  neighborhood  or  a  remote 
area)  and  the  number  of  human  lives 
placed  at  substantial  risk  of  harm. 

(B)  Definitions. — For  purposes  of 
subsection  (bid KB): 

Incompetent'  means  an  individual 
who  is  incapable  of  taking  care  of  the 
individual's  self  or  property  because  of 
a  mental  or  physical  illness  or 
disability,  mental  retardation,  or 
senility. 

'Minor'  has  the  meaning  given  that 
term  in  .Application  Note  1  of  the 
Commentary  to  §2A3.1  (Criminal 
Sexual  Abuse). 

Background;  Subsection  (b)(1) 
implements  the  instruction  to  the 
(]ommission  in  section  102  of  Public 
Law  106-878.". 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-200O-8S38] 

Chemical  Transportation  Advisory 
Committee 

agency:  Coast  Guard,  D(JT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Subcommittee  of  the 
Chemical  Transportation  .Advisory 
Committee  (CT.\C)  on  Hazardous 
Substances  Response  Standards  will 
meet  to  discuss  the  progress  of  its  three 
(3)  working  groups  on  Training  Issues. 
Response  Organization,  and  Response 
Resource  Identification  and  Verification. 
This  meeting  will  be  open  to  the  public. 
DATES:  The  Subcommittee  will  meet  on 
Tuesday,  lanuary  16.  2001.  from  8;30 
a.m.  to  4  p.m.  and  on  Wednesday, 
lanuary  17,  2001,  from  8:30  a.m.  to  12 
p.m.  The  meeting  may  close  early  if  all 
business  is  finished.  Written  material 
and  requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  January  5,  2001.  Requests  to  have 
a  copy  of  your  material  distributed  to 
each  member  of  the  subcommittee 
should  reach  the  Coast  Guard  on  or 
before  (anuary  3,  2001. 
ADDRESSES:  The  Subcommittee  will 
meet  in  Conference  room  1021/1022, 


Marathon  Oil  Company  Headquarters 
Offices.  5555  .San  Felipe  St..  Houston. 
Texas.  Send  written  material  and 
requests  to  make  oral  presentations  to 
Lieutenant  Susan  Klein,  Coast  Guard 
Technical  Representative  for  the 
Subcommittee,  Commandant  (G-MOR- 
2).  U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW  .  Washington.  DC 
20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Clregon,'  F.  Herold,  Deputy 
Assistant  to  the  Executive  Director  of 
CTAC.  telephone  202-267-1217,  fax 
202-267-4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisorv  Committee  Act,  5  U.S.C.  App. 
2 

Agenda  of  Meeting 

The  agenda  of  the  Subcommittee  of 
the  Chemical  Transportation  Advisory- 
Committee  (CTTAC)  on  Hazardous 
Substances  Response  Standards 
includes  the  following: 

(1)  Introduction  of  Subcommittee 
members. 

'(2)  Brief  overview  of  Subcommittee 
tasking  and  desired  outcome. 

(3)  Review  and  discussion  on  the 
progress  and  activities  of  the  three  (3) 
working  groups;  Training  Issues, 
Response  Organization,  and  Response 
Resources  Identification  and 
Verification. 

(4)  Development  of  future 
Subcommittee  activities. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  All 
attendees  at  the  meeting  are  encouraged 
to  fullv  review  the  Subcommittee's  task 
statement  prior  to  the  meeting.  Copies  of 
the  Subcommittee's  task  statement  can 
be  obtained  from  Lieutenant  Susan 
Klein,  telephone  202-267-0417,  or 
Lieutenant  (iregarov  F.  Herold, 
telephone  202-267-1217,  fax  202-267- 
4570.  It  is  also  available  from  the  CTAC 
Internet  Website  at:  wwwMSCg.mil/hq/g- 
m/advisor\'/ctac.  At  the  discretion  of  the 
Subcommittee  Chair,  members  of  the 
public  mav  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Coast  Guard 
Technical  Representative  to  the 
Subcommittee  and  submit  written 
material  on  or  before  January  5,  2001.  If 
vou  would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
Subcommittee  in  advance  of  a  meeting, 
please  submit  25  copies  to  the  Coast 
Guard  Technical  Representative  to  the 
Subcommittee  no  later  than  January  3. 
2001 


Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact  the 
Deputy  Assistant  to  the  Executive 
Director  of  CTAC  as  soon  as  possible. 

Dated:  December  14.  2000. 
Howard  L.  Hime, 

Dirrrtor  of  Standards.  Acting  Marine  Safety 
and  Environmental  Protection. 
[FR  Doc.  00-32579  Filed  12-20-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program;  Burbank-Glendale-Pasadena 
Airport,  Burt)ank,  California 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Noise  Compatibility 
Program  submitted  by  the  Burbank- 
Glendale-Pasadena  Airport  Authority, 
Burbank,  California,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  Title  14,  Code 
of  Federal  Regulations,  Part  150  (FAR 
Part  150).  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  responsihilities  in 
Senate  Report  No.  96-52  (1980).  On 
January  31,  2000,  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  Burbank-Glendale-Pasadena 
Airport  Authority  under  FAR  Part  150 
were  in  compliance  with  applicable 
requirements.  On  November  27,  2000, 
the  Acting  Associate  Administrator  for 
Airports  approved  the  Burbank- 
Glendale-Pasadena  Airport  Noise 
Compatibility  Program.  Twenty-five  of 
the  twenty-eight  program  measures  have 
been  approved.  Four  measures  were 
approved  as  voluntary  measures,  one 
measure  was  approved  in  part,  twenty 
measures  were  approved  outright,  two 
measures  were  disapproved  pending  the 
submission  of  additional  information 
and  compliance  with  Part  161,  and  no 
action  was  taken  on  one  measure 
relating  to  flight  procedures. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Burbank- 
Glendale-Pasadena  Airport  Noise 
Compatibility  Program  is  November  27, 
2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Armstrong,  Airport  Planner, 
Airports  Division,  AWP-611.1,  Federal 
Aviation  Administration,  Western- 
Pacific  Region.  Mailing  address:  P.O. 
Box  92007,  Worldway  Postal  Center,  Los 
Angeles,  California  90009-2007. 
Telephone:  (310)  725-3614.  Street 
address:  15000  Aviation  Boulevard, 
Hawthorne,  California  90261. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibility  Program  for  the  Burbank- 
Glendale-Pasadena  Airport,  effective 
November  27,  2000. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  Noise  Exposure  Map,  may 
submit  to  the  FAA,  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
alfected  parties  including  local 
communities,  govermnent  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
FAR  Part  150  is  a  local  program,  not  a 
federal  program.  The  FAA  does  not 
substitute  its  judgment  for  that  of  the 
airport  proprietor  with  respect  to  which 
measures  would  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
FAR  Part  150  and  is  limited  to  the 
following  determinations: 

a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  hot  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 


implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  Noise 
Compatibility  Program  are  delineated  in 
FAR  Part  150,  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
State,  or  loced  law.  Approval  does  not  by 
itself  constitute  a  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  a  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
office  in  Hawthorne,  California. 

The  Burbank-Glendale-Pasadena 
Airport  Authority  submitted  the  Noise 
Exposure  Maps,  descriptions,  and  other 
documentation  produced'during  the 
noise  compatibility  planning  study 
conducted  from  February  1997  through 
November  1999  to  the  FAA  on 
December  23,  1998,  and  September  20, 
1999.  The  Burbank-Glendale-Pasadena 
Airport  Noise  Exposure  Maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on 
January  31,  2000.  Notice  of  this 
determination  was  published  in  the 
Federal  Register  on  February  14,  2000. 

The  Burbank-Glendale-Pasadena 
Airport  study  contains  a  proposed  Noise 
Compatibility  Program  comprised  of 
actions  designed  for  implementation  by 
airport  management  and  adjacent 
jurisdictions.  It  was  requested  that  the 
FAA  evaluate  and  approve  this  material 
as  a  Noise  Compatibility  Program  as 
described  in  Section  104{h)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  May  31,  2000  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
twenty-eight  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 


FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
Acting  Associate  Administrator  for 
Airports  approved  the  overall  program 
effective  November  27,  2000. 

Twenty-five  of  the  twenty-eight 
program  measures  have  been  approved. 
The  following  four  measures  were 
approved  as  voluntary  measures: 
Continue  promoting  use  of  AC  91-53A 
noise  abatement  departures  procedures 
by  air  carrier  jets;  continue  promoting 
use  of  NBAA  noise  abatement 
procedures,  or  equivalent  manufacturers 
procedures,  by  general  aviation  jet 
aircraft;  continue  working  with  the  FAA 
Airport  Traffic  Control  Tower  to 
maintain  the  typical  traffic  pattern 
altitude  of  1 ,800  feet  MSL;  and, 
designate  Runway  26  as  nighttime 
preferential  departure  runway.  The 
following  measure  was  approved  in 
part:  Offer  purchase  assurance  as  an 
option  for  homeowners  in  the  acoustical 
treatment  eligibility  area.  The  following 
twenty  measures  were  approved 
outright:  Continue  requiring  all 
transport  category  and  turbojet  aircraft 
to  comply  with  Federal  aircraft  noise 
regulations;  continue  requiring 
compliance  with  the  Airport's  Engine 
Test  Run  Up  Policy;  continue  the 
placement  of  new  buildings  on  the 
airport  north  of  Runway  8-26  to  shield 
nearby  neighborhood  from  noise  on 
runway;  build  extension  of  Taxiway  D 
to  promote  nighttime  general  aviation 
departures  on  Runway  26;  build  engine 
maintenance  run-up  enclosure;  continue 
existing  acoustical  treatment  program 
for  single-family  homes;  expand 
residential  acoustical  treatment  program 
to  include  homes  within  65  CNEL 
contour  based  on  2003  NEM;  establish 
acoustical  treatment  program  for  schools 
and  preschools  not  previously  treated 
within  the  65  CNEL  contour  based  on 
2003  NEM;  used  Baseline  2010  noise 
contours  as  basis  for  noise  compatibility 
planning;  establish  noise  compatibility 
guidelines  for  the  review  of 
development  projects  within  the  65 
CNEL  contour;  amend  Sun  Valley-La 
Tuna  Canyon  Community  Plan  to 
establish  infill  development  standards 
for  noise  compatibility;  Amend  North 
Hollywood-Valley  Village  Community 
Plan  to  establish  land  use  policies 
promoting  airport  noise  compatibility; 
establish  airport  noise  overlay  zoning  to 
implement  infill  development  policies 
of  local  General  Plans;  amend  building 
codes  to  establish  sound  insulation 
construction  standards  to  implement 
requirements  of  State  law  and  infill 
development  policies;  continue  noise 
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abatement  information  program; 
monitor  implementation  of  updated 
Noise  Compatibility  Program;  update 
Noise  Exposure  Maps  and  Noise 
Compatibility  Program:  expand  noise 
monitoring  system;  enhance  Airport 
Authority's  geographic  information 
system;  and.  maintain  log  of  nighttime 
runway  use  and  operations  by  aircraft 
type.  The  following  two  measures  were 
disapproved  pending  the  submission  of 
additional  information  and  compliance 
with  Part  161:  Pha.se-out  operations  by 
all  State  2  jets;  and.  establish  a 
mandatory  curfew  on  departures  by  all 
Stage.2  aircraft  between  10  p.m.  and  7 
a.m..  departures  by  all  aircraft  oyer 
75.000  pounds  between  10:30  p.m.  and 
6:30  a.m..  and  arrivals  by  all  aircraft 
over  75,000  pounds  between  1 1  p.m. 
and  6  a.m.  No  action  was  taken  on  the 
following  measure  related  to  flight 
procedures:  Establish  noise  abatement 
departure  turn  for  jet  takeoffs  on 
Runway  26. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  .\cting  Associate  Administrator 
for  Airports  on  November  27.  2000  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  the  documents 
comprising  the  submittal  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
Burbank-Glendale-Pasadena  Airport 
Authority.  Burbank,  California. 

Issued  in  Hawthorne,  California  on 
December  5.  2000. 
Herman  C.  Blis.s. 

MdtuigtT.  Airports  Division.  AWP-dOO. 
[Vestern-Pacifir  Region. 

IFR  D(i(    0[}-r2=i2^  Filed  12-20-00;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program,  Lanai  Airport,  Lanal,  HI 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Noise  Compatibility 
Program  submitted  by  the  state  of 
Hawaii,  Honolulu.  Hawaii,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  act  of  1974 
(Pub.L.  96-193)  and  Title  14,  Code  of 
Federal  Regulations.  Part  150  (FAR  Part 
150).  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On 


December  23.  1999.  the  FAA 
determined  that  the  noise  exposure 
maps  suhmitti>d  by  the  state  of  Hawaii 
under  FAR  Part  150  were  in  compliance 
with  applicable  requirements.  On 
November  27,  2000,  the  Acting 
Associate  Administrator  for  Airports 
approved  the  Lanai  Airport  Noise 
C^ompatibilitv  Program.  All  three  of  the 
recommended  program  measures  have 
been  approved.  One  measure  was 
approved  as  a  voluntary  measure  and 
two  measures  were  approved  outright. 
EFFECTIVE  DATE:  The  effective  date  of  the 
F.^A's  approval  of  the  Lanai  Airport 
Noise  Compatibility  Program  is 
November  27.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  VVelhouse.  Airport  Planner, 
Federal  .Aviation  Administration, 
Honolulu  Airports  District  Office,  HNL- 
621.  Telephone:  (808)  541-1243. 
Mailing  address:  P.O.  Box  50244, 
Honolulu,  Hawaii  96850-0001.  Street 
address:  300  Ala  Moana  Blvd.,  Room  7- 
128,  Honolulu,  HI  96813.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibility  Program  for  the  Lanai 
Airport,  effective  November  27.  2000. 
Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  'the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  Noise  Exposure  Map,  may 
submit  to  the  FAA.  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
FAR  Part  150  is  a  local  program,  not  a 
federal  program.  The  FAA  does  not 
substitute  its  judgment  for  that  of  the 
airport  proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
F.AR  Part  150  and  is  limited  to  the 
following  determinations: 

a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150: 


b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  Noise 
Compatibility  Program  are  delineated  in 
FAR  Part  150.  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptabilitv  of  land  uses  under  Federal, 
State,  or  local  law.  Approval  does  not  by 
itself  constitute  a  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  a  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Honolulu.  Hawaii. 

The  state  of  Hawaii  submitted  the 
Noise  Exposure  Maps,  descriptions,  and 
other  documentation  produced  during 
the  noise  compatibility  planning  study 
conducted  from  March  1998  through 
December  1999  to  the  FAA  on  August 
27,  1999.  The  Lanai  Airport  Noise 
Exposure  Maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  December 
23,  1999.  Notice  of  this  determination 
was  published  in  the  Federal  Register 
on  January  6,  2000. 

The  Lanai  Airport  study  contains  a 
proposed  Noise  Compatibility  Program 
comprised  of  actions  designed  for 
implementation  by  airport  management 
and  adjacent  jurisdictions.  It  was 
requested  that  the  FAA  evaluate  and 
approve  this  material  as  a  Noise 
Compatibility  Program  as  described  in 


Section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on  May 
31 .  2000.  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
three  proposed  actions  for  noise 
mitigation  on  euid  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
Acting  Associate  Administrator  for 
Airports  approved  the  overall  program 
effective  November  27,  2000. 

All  three  of  the  program  measures 
have  been  approved.  The  following 
measure  was  approved  as  a  voluntary 
measure:  Publication  and 
implementation  of  an  informal  runway 
use  program.  The  following  two 
measures  were  approved  outright: 
Continue  monitoring  of  development 
proposals  in  Lanai  Airport  environs, 
disclosing  airport  Noise  Exposuxe  Maps 
to  the  community;  annually  monitor 
aircraft  noise  levels  and  operations  at 
Lanai  Airport  and  conduct  public 
informational  meetings  on  the  progress 
of  the  Part  150  Program. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Acting  Associate  Administrator 
for  Airports  on  November  27,  2000.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  the  docimients 
comprising  the  submittal  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
state  of  Hawaii,  Honolulu,  Hawaii. 

Issued  in  Hawthorne.  California,  on 
December  5,  2000. 
Herman  C.  Bliss, 

Manager.  Airports  Division,  A  WP-600. 
Western-Pacific  Region. 
[FR  Doc.  00-32524  Filed  12-20-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice,  Tampa 
International  Airport,  Tampa,  Florida 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  existing 


conditions  noise  exposure  map 
submitted  by  Hillsborough  County 
Aviation  Authority  for  Tampa 
International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  Part  150 
is  in  compliance  with  applicable 
requirements. 

effective  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  existing 
conditions  noise  exposure  map  is 
Decembers,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tommy  J.  Pickering.  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office.  9677  Tradeport 
Drive,  Suite  130.  Orlando.  Florida 
32827-5397,  (407)  648-6583.  Extension 
29. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  existing  conditions  noise 
exposure  map  submitted  for  Tampa 
International  Airport  is  in  compliance 
with  applicable  requirements  of  Part 
150.  effective  December  5.  2000.  The  5- 
year  noise  exposure  map  was  not 
revised. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  'the  Act  ").  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  map  and  related 
descriptions  submitted  by  Hillsborough 
County  Aviation  Authority.  The  specific 
map  under  consideration  is  "2000 
Existing  Conditions  Noise  Exposure 
Map  with  Revised  Noise  Compatibility 
Program"  shown  as  Figure  6-3R  in  the 
submission.  The  FAA  has  determined 
that  this  map  for  Tampa  International 


Airport  is  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  December 
5.  2000.  FAA's  determination  on  an 
airport  operator's  noise  exposure  map  is 
limited  to  a  finding  that  the  map  was 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

Copies  of  the  noise  exposure  map  and 
of  the  FAA's  evaluation  of  the  map  is 
available  for  examination  at  the    . 
following  locations: 

Federal  Aviation  Administration. 
Orlando  Airports  District  Office.  9677 
Tradeport  Drive.  Suite  130,  Orlando. 
Florida  32827-5397 

Hillsborough  County  Aviation 
Authority,  Tampa  International 
Airport.  3rd  Floor.  Blue  Side, 
Landside  Terminal  Building,  Tampa, 
FL  33607 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 
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Issued  in  Orlando,  Florida,  December  5. 
2000, 
W.  Dean  Stringer. 

ManagtT.  Orlcindu  Airports  District  Officf. 
[FR  Doc  .  00-.i2520  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Acceptance  of  Noise  Exposure  Maps 
for  Hilo  International  Airport,  Hilo, 
Hawaii 

agency:  Federal  Aviation 
Administration.  Department  of 
Transportation. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (F.\A)  announces  its 
determination  that  the  Noise  Exposure 
Maps  submitted  by  the  State  of  Hawaii. 
Department  of  Transportation  for  the 
Hilo  International  Airport.  Hilo.  Hawaii, 
under  the  provisions  of  Title  I  of  the 
Aviation  Safetv  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-19:1)  and  Title 
14.  Code  of  Federal  Regulations,  part 
150.  are  in  compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  acceptance  of  the  Noise  Exposure 
Maps  for  Hilo  International  Airport  is 
November  28.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  I.  VVelhouse.  .Airport  Planner.  • 
Honolulu  Airports  District  Office. 
Federal  Aviation  Administration. 
Mailing  Address:  Box  50244.  Honolulu. 
Hawaii  96850.  Street  Address:  300  Ala 
Moana  Blvd.  Room  7-128.  Honolulu. 
Hawaii  96813.  Telephone  (808)  541- 
1243. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  Noise  Exposure  Maps  submitted 
for  Hilo  International  Airport  are  in 
compliance  with  the  applicable 
requirements  of  Title  14,  Code  of 
Federal  Regulations,  part  150  (hereafter 
referred  to  as  "FAR  part  150"),  effective 
November  28,  2000. 

Under  section  103  of  Title  i  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereafter  referred  to  as  "the 
Act"),  an  airport  operator  may  submit  to 
the  FAA  Noise  Exposure  Maps  which 
meet  applicable  regulations  and  which 
depict  noncompatible  land  uses  as  of 
the  date  of  submission  of  such  maps,  a 
description  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
.Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 


government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  Noise  Exposure  Maps  that  are 
found  by  F.AA  to  be  in  compliance  with 
the  requirements  of  FAR  part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act.  mav  submit  a  Noise  Compatibility 
Program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  Noise  Exposure  Maps  and 
supporting  documentation  submitted  by 
the  State  of  Hawaii.  Department  of 
Transportation.  The  specific  maps 
under  consideratie)n  are  Figure  4-1, 
Base  Year  (2000)  Noise  Exposure  Map. 
and  Figure  5-1,  Five  Year  (2005)  Noise 
Exposure  Map  (No  Mitigation  Scenario), 
in  the  submission.  The  FAA  has 
determined  that  these  maps  for  Hilo 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  November 
28.  2000.  FAA's  acceptance  of  an  airport 
operator's  Noise  Exposure  Maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  part  150.  Such  acceptance  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  Noise 
Compatibility  Program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  Noise  Exposure  Map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regiu-d  to  the  depicted  noise 
contours,  or  in  interpreting  the  Noise 
Exposure  Maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  Noise 
Exposure  Maps.  Therefore,  the 
responsibility  for  the  detained 
overlaying  of  noise  exposure  on  tours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 


the  certification  bv  the  airport  operator. 

under  §  150.21  of  FAR  part  150.  that  the 

statutorily  required  consultation  has 

been  accomplished. 
Copies  of  the  Noise  Exposure  Maps 

and  of  the  FAA's  evaluation  of  the  maps 

are  available  for  examination  at  the 

following  locations: 

Federal  Aviation  Administration.  800 
Independence  Avenue,  S\V.,  Room 
617,  Washington,  DC  20591 

Federal  Aviation  Administration, 
Western-Pacific  Region,  Airports 
Division,  AWP-600.  15999  Aviation 
Blvd..  Room  3012.  Hawthorne. 
California  90261 

Federal  Aviation  Administration. 
Honolulu  Airports  District  Office.  300 
Ala  Moana  Boulevard,  Room  7-128, 
Honolulu,  Hawaii  96813 

State  of  Hawaii,  Department  of 
Transportation,  Airports  Division. 
Honolulu  International  Airport 
Division.  Honolulu  International 
Airport.  400  Rodgers  Boulevard.  Suite 
700,  Honolulu.  Hawaii  96819 

State  of  Hawaii.  Department  of 
Transportation,  Airports  Division. 
Assistant  District  Office  Manager, 
Hilo  International  Airport.  Hilo, 
Hawaii  96720 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading,  FOR  FURTHER  INFORMATION 

CONTACT. 

Issued  in  Hawthorne.  California  on 
November  28.  2000. 
Herman  C.  Bliss, 

Manager.  Airports  Division.  A\\'P-600. 
Wfstern-Parific  Region. 

[FR  Doc.  00-32517  Filed  12-20-00;  8:45  am] 
BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
January  22-25,  2001,  from  9  a.m.  to  5 
p.m.  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Southwest  Airlines  Training  Center. 
2750  Seelco  Street.  Dallas,  Texas  75235. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Eric  Harrell,  Executive  Director. 
ATPAC,  Terminal  and  En  Route 
Procedures  Division,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3725. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  January  22  through  January  25, 
2001,  at  the  Southwest  Airlines  Training 
Center,  2750  Seelco  Street,  Dallas,  Texas 
75235. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1 .  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  January  19,  2001.  The 
next  quarterly  meeting  of  the  FAA 
ATPAC  is  planned  to  be  held  from  April 
2-5,  2001,  in  Washington,  DC. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC.  on  December 
11,  2000. 
Eric  Harrell, 

Executive  Director.  Air  Traffic  Procedures 

Advisory  Committee. 

(FR  Doc.  00-32518  Filed  12-20-00;  8:45  am] 

BILLING  CODE  491 0-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Bralnerd-Crow  Wing  County  Regional 
Airport,  Brainerd,  Minnesota 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Brainerd-Crow 
Wing  County  Regional  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  22,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Minneapolis  Airports 
District  Office,  6020  28th  Avenue  South. 
Room  102,  Minneapolis,  Minnesota 
55450-2706. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Steve 
Sievek,  Airport  Manager,  Brainerd-Crow 
Wing  County  Regional  Airport,  at  the 
following  address:  Brainerd-Crow  Wing 
County  Regional  Airport  Commission. 
2375  Airport  Road  NE.  Brainerd,  MN 
56401. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Brainerd- 
Crow  Wing  County  Regional  Airport 
Commission  under  section  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gordon  Nelson.  Program  Manager, 
Federal  Aviation  Administration. 
Airports  District  Office.  6020  28th 
Avenue  South.  Room  102.  Minneapolis. 
Minnesota  55450-2706,  telephone  (612) 
713-4358.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Brainerd-Crow  Wing  County  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacitv  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  November  29.  2000.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Brainerd-Crow  Wing 
County  Regional  Airport  Commission 
was  substantially  complete  within  the 
requirements  of  §§  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 


application,  in  whole  or  in  part,  no  later 
than  March  2.  2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  01-03-C- 
00-BRD. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  April 
1.  2001. 

Proposed  charge  expiration  date: 
April  1,  2006. 

Total  estimated  PFC  revenue: 
S488.231.00. 

Brief  description  of  proposed  projects 
at  the  $4.50  level:  Airport  Layout  Plan 
update:  Phase  II  archaeological  study; 
acquire  snowblower;  design  and  insta" 
Runway  5  Medium-Intensity  Appro 
Lighting  System  (MALS);  clearing/ 
grubbing  and  obstruction  removal; 
terminal  road  repair  and  reconstruction; 
install  deer  fencing;  Master  Plan  update/ 
benefit  cost  analysis;  acquire  ARFF 
replacement  vehicle;  Runway  5/23 
friction  improvements;  construct 
Southwest  Development  area;  acquire 
one-ton  utility  truck  with  snowplow; 
acquire  end  loader  with  ramp 
snowplow;  and  PFC  application 
preparation. 

Brief  description  of  proposed  project 
at  the  S3. 00  level:  Sealcoat  general 
aviation  apron. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
Form  1800-31.  Any  person  may  inspect 
the  application  in  person  at  the  FAA 
office  listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Brainerd- 
Crow  Wing  County  Regional  Airport 
Commission  Office. 

I.ssued  in  Des  Plaines.  Illinois,  on 
Dec  ember  8.  2000. 
Benito  De  Leon. 

Manager.  Planning/Programming  Branch 
.■\irpnrts  Division.  Great  Lakes  Region 
[FR  Do(  .  00-32,t19  Filed  12-20-00;  8:45  am] 
BILLING  CODE  491 0-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
00-02-C-OO-GRi  To  impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Central  Nebraska 
Regional  Airport,  Grand  island,  NE 

AGENCY:  Federal  Aviation 
Administration.  (FAA).  DOT. 
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ACTION:  Notice  of  Intent  to  Rule  on 
Application:  correction. 

SUMMARY:  This  action  corrects 
information  in  the  notice  of  intent  to 
rule  on  application  published  in  65  FR 
67789  dated  November  13,  2000.  FR 
Document  00-28994  Under 
SUPPLEMENTARY  INFORMATION:  In  the  first 
column,  in  the  25th  line,  the  date  the 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  should 
read,  "no  later  than  February'  3,  2001" 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorna  Sandridge,  PFC  Program  Manager. 
FAA,  Central  Region.  901  Locust. 
Kansas  City.  MO  64106.  (816)329-2641. 

Issued  in  kan.sa.s  Cit\.  .Missouri  on 
November  20.  2000. 
George  A.  Hendon, 

Manager.  Airports  Division.  Central  Region. 
IFR  Doc  00-32516  Filed  12-20-00;  8:45  ami 
BILUNG  C006  4910-13-W 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

RIN  2127-AI23 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Emergency  Federal  Register 

Notice. 


SUMMARY:  The  Department  of 
Transportation  has  submitted  the 
following  emergency  processing  public 
information  collection  request  to  the 
Office  of  Management  and  Budget  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995 
(Pub.L.  104-13.  44  U.S.C.  Chapter  35.) 
This  notice  aimounces  that  the 
Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collections  and  their 
expejted  burden.  Comments  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  725-1 7th 
Street.  NW.,  Washington.  DC  20503, 
Attention  NHTSA  Desk  Officer. 
DATES:  OMB  approval  has  been 
requested  by  January  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  T.  Timian,  NHTSA  400  Seventh 
Street.  SW.,  Room  5219,  NCC- 
1  O.Washington,  DC  20590.  Ms.  Timian's 
telephone  number  is  (202)  366-5263. 


SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Reporting  of  Sale  or  Lease  of 
Defective  or  Noncompliant  Tires. 

OMB  Control  Number:  None  Assigned 
to  Date. 

Frequency:  Occasional. 

Affected  Public:  Any  person  who 
knowingly  and  willfully  sells  or  leases 
a  defective  or  noncompliant  tire  for  use 
on  a  motor  vehicle  with  actual 
knowledge  that  the  manufacturer  of  the 
tire  has  notified  dealers  of  the  defect  or 
noncompliance.  Persons  who  sell  or 
lease  new  or  used  motor  vehicles 
equipped  with  defective  or 
noncompliant  tires  not  subject  to  this 
reporting  requirement  with  respect  to 
vehicle  sales.  Motor  vehicle  lessors  and 
rental  companies  are  also  excluded. 

Abstract:  This  information  collection 
is  statutorily-mandated.  NHTSA 
anticipates  using  the  information 
collected  to  inform  purchasers  of  those 
defective  or  noncompliant  tires  of  the 
existence  of  the  defect  or 
noncompliance,  to  investigate  sales  and 
leases  of  new  tires  that  are  defective  or 
noncompliant,  and/or  facilitate  the 
providing  of  a  remedy  to  the  purchasers 
of  such  new  tires.  Respondents  are 
expected  to  be  tire  dealers  and  retailers. 

Estimated  Annual  Burden:  4.5  hours 
annually. 

Number  of  Respondents:  9  annually. 

Issiifd  on   DtM.einber  18.  2000. 
Franli  Scales,  |r.. 
Chief  Counsel. 

(FR  Dor   0()-:i25H0  Filed  12-20-00;  8:45  am] 
BILUNG  COOe  4910-5S-P 


DEPARTMENT  OF  TRANSPORTATION 

National  HIgfiway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Emergency  Federal  Register 
Notice. 

SUMMARY:  The  Department  of 
Transportation  has  submitted  the 
following  request  for  emergency 
processing  of  a  public  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance 
under  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35.)  This  notice  announces  that  the 
Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 


the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collections  and  their 
expected  burden. 

Comments:  Comments  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  725-1 7th 
Street,  NW,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Type  of  Request:  New. 

Form  Number:  This  proposed 
collection  of  information  would  not  use 
any  standard  forms. 
DATES:  OMB  approval  has  been 
requested  by  January  30.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Cohen,  NHTSA  400  Seventh 
Street.  SW.,  Rm  5219  (NCC-10). 
Washington,  DC  20590.  Telephone 
number:  (202)  366-5263. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Criminal  Penalty  Safe  Harbor 
Provision. 

OMB  Control  Number:  None  assigned. 

Frequency:  We  believe  that  there  will 
be  very  few  criminal  prosecutions  under 
section  30170.  given  its  elements. 
Accordingly,  it  is  not  likely  to  be  a 
substantial  motivating  force  for  a 
submission  of  a  proper  report.  We 
estimate  that  no  more  than  9  persons  a 
year  would  be  subject  to  this  new 
collection  of  information,  and  we  do  not 
anticipate  receiving  more  than  one 
report  a  year  from  any  particular  person. 

Affected  Public:  This  collection  of 
information  would  apply  to  any  person 
who  seeks  a  "safe  harbor"  from 
potential  criminal  liability  under  49 
U.S.C.  30170.  Thus,  the  collection  of 
information  could  apply  to  the 
manufacturers,  any  officers  or 
employees  thereof,  and  other  persons 
who  respond  or  have  a  duty  to  respond 
to  an  information  provision  requirement 
pursuant  to  49  U.S.C.  30166  or  a 
regulation,  requirement,  request  or  order 
issued  thereunder. 

Abstract:  NHTSA  is  publishing  a  rule 
related  to  "reasonable  time"  and 
sufficient  manner  of  "correction,"  as 
they  apply  to  the  safe  harbor  fi-om 
criminal  penalties,  as  required  by 
Section  5  of  the  Transportation  Recall 
Enhancement,  Accountability,  and 
Documentation  (TREAD)  Act  (Pub.  L. 
106-414),  enacted  November  1,  2000. 

Estimated  Annual  Burden:  Using  the 
above  estimate  of  9  respondents  a  year, 
with  an  estimated  two  hours  of 
preparation  to  collect  and  provide  the 
information,  at  an  assumed  rate  of  $20 
an  hour,  the  annual,  estimated  cost  of 


collecting  and  preparing  the  information 
necessary  for  9  complete  "safe  harbor" 
corrections  is  about  $360.  Adding  in  a 
postage  cost  of  $3.06  (9  reports  at  a  cost 
of  34  cents  to  mail  each  one),  we 
estimate  that  it  will  cost  $363.06  a  year 
for  persons  to  prepare  and  submit  the 
information  necessary  to  satisfy  the  safe 
harbor  provision  of  49  U.S.C.  30170. 

Since  nothing  in  this  rule  would 
require  those  persons  who  submit 
reports  pursuant  to  this  rule  to  keep 
copies  of  any  records  or  reports 
submitted  to  us,  the  cost  imposed  to 
keep  records  would  be  zero  hours  and 
zero  costs. 

Number  of  Respondents:  We  estimate 
that  there  will  be  no  more  than  9  per 
year. 

Summary  of  The  Collection  of 
Information:  Any  person  seeking 
protection  from  criminal  liability  xmder 
49  U.S.C.  30170  related  to  an  improper 
report  or  failure  to  report  pursuant  to  49 
U.S.C.  30166,  or  a  regulation, 
requirement,  request  or  order  issued 
thereunder,  will  be  required  to  report 
the  following  information  to  NHTSA:  (1) 
each  previous  improper  item  of 
information  or  document  and  each 
failiue  to  report  that  was  required  under 
49  U.S.C.  30166.  or  a  regulation, 
requirement,  request  or  order  issued 
thereunder,  (2)  the  specific  predicate 
under  which  each  improper  or  omitted 
report  should  have  been  provided,  and 
(3)  the  complete  and  correct  reports, 
including  all  information  that  was 
improperly  submitted  or  that  should 
have  been  submitted  and  all  relevant 
documents  that  were  not  previously 
submitted  to  NHTSA  or,  if  the  person 
cannot  provide  this,  then  a  full  detailed 
description  of  that  information  or  of  the 
content  of  those  documents  and  the 
reason  why  the  individual  cannot 
provide  them  to  NHTSA. 

Issued  on:  December  18,  2000. 
Frank  Scales,  Jr., 

Chief  Counsel. 

[FR  Doc.  00-32581  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  491O-S0-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  164X)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption — in  Bonne 
Terra,  MO 

Union  Pacific  (UP)  has  filed  a  notice 
of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  to  abandon  a  1.10-mile 
line  of  railroad  between  milepost  31.20 


and  milepost  30.10  (the  Bonne  Terre 
Industrial  Lead)  in  Boime  Terre,  St. 
Francois  Coimty,  MO.  The  line  traverses 
United  States  Postal  Service  Zip  Code 
63628. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Coinrt  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(enviroimiental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(l}  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandoiunent  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
20,  2001,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c}(2),2  and 
trail  use/rail  banking  requests  imder  49 
CFR  1152.29  must  be  filed  by  January  2. 
2001.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  10. 
2001,  with:  Surface  Transportation 
Board,  Office  of  Secretary,  Case  Control 
Unit,  1925  K  Street.  NW.,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  James  P.  Gatlin.  Union 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exepmtion  of  Out- 
of-Senrice  Rail  Lines.  5  I.C.C  2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

•^  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(f)(25). 


Pacific  Railroad  Companv,  1416  Dodge 
Street,  Room  830,  Omaha,  NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  enviroiunent  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  December  26,  2000. 

Interested  persons  may  obtain  a  copy 
of  the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Cornments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consummation 
by  December  21.  2001,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  will 
automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  December  8,  2000. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  00-31909  Filed  12-20-00:  8:45  am) 

BILUNG  COOE  4915-0(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-277  (Sub-No.  1X)] 

West  Virginia  Northern  Railroad 
Company — Abandonment  Exemption — 
in  Preston  County,  WV 

West  Virginia  Northern  Railroad 
Company  (WVN)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  entire  line  of  railroad  between 
milepost  0.0  in  Tiumelton  and  the  end 
of  the  line  at  milepost  10.13  near 
Kingwood,  in  Preston  County.  WV.  a 
distance  of  10.13  miles.  The  line 
traverses  United  States  Postal  Service 
Zip  Codes  26444  and  26537. 
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\VV\  has  certified  that:  (1)  N(i  hK;al 
traffic  has  moved  over  the  Hne  for  at 
least  2  years:  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines;  (.3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  t)f  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1 105  7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105  12 
(newspaper  publication),  and  49  CFR 
1 152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

Where,  as  here,  the  carrier  is 
abandoning  its  entire  line,  the  Board 
does  not  normally  impose  labor 
protection  under  49  U.S.C.  10505(g) 
unless  the  evidence  indicates  the 
existence  of  a  corporate  affiliate  that 
will:  (1)  Continue  rail  operations;  or  (2) 
realize  significant  benefits  in  addition  to 
being  relieved  of  the  burden  of  deficit 
operations  by  its  affiliated  railroad.  See 
T  and  P  Railway — Abandonment — in 
Shawnee.  Jefferson  and  Atchison 
Counties.  KS.  Docket  No.  AB-381,  et  al. 
(ICC  served  Apr.  27.  1993).  Because 
these  conditions  do  not  appear  to  exist 
here,  employee  protection  conditions 
will  not  be  imposed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  fanuarv' 
20.  2001.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).-  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  must  be  filed  hv  [anuary  2. 
2001.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  lanuan,^  10. 
2001.  with:  Surface  Transportation 
Board.  Office  of  the  Secretarv.  Case 
Control  Unit,  1925  K  Street.  NIW.. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 


THh  Bnarii  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
bv  a  partv  or  bv  the  Boards  Section  of 
Environmental  .\nalysis  in  its  independent 
investigation)  cannot  be  made  before  the 
e.xemption  s  effective  date.  See  Exemption  of  Out - 
ofSentre  Rail  Unes.  5  l.C.C.2d  377  (1«89|   Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption  s  effective  date 

-  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  whi<:h  currently  is 
set  al  SlOOO.  See  49  CFR  1002.2(0(251 


representative:  Fritz  R.  Kahn.  1920  N 
Street.  NW  (8th  Floor),  Washington.  DC 
20O3e)-Ui01. 

If  the  \  erified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio. 

WVN  has  filed  an  environmental 
report  which  addresses  the  effects,  if 
anv.  of  the  abandonment  on  the 
environment  and  historic  resources.  The 
Section  of  Fnvirimmental  Analysis 
(SEA)  will  issue  an  environmental 
as.sessment  (EA)  by  December  26.  2000. 
Interested  persons  may  obtain  a  copy  of 
the  E.\  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  bv  calling 
SEA,  at  (202)  .565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  WVN  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consummation  has  not  been  effected  by 
WVN's  filing  of  a  notice  of 
consummation  by  December  21,  2001, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
■WWW.STB. DOT.GOV.- 

Deiided:  December  ».  2000. 
By  the  Boant.  Uavid  M.  Konschnik, 
Director,  Office  of  Pniceedings. 

Vernon  \.  Williams. 

.S'e(  TPfUA' 

IKK  D(H    00-  imOH  Filed  12-20-00:  8:43  am) 

BILUNG  CODE  48tS-«M> 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Reports,  Forms  and  Recordlteeping 
Requirements  Activity  Under  0MB 
Review;  Airline  Service  Quality 
Performance 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS).  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 


extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  September  22,  2000  (65  FR 
vol.  185,  page  57426). 
DATES:  Written  comments  should  be 
submitted  by  January  22.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernie  Stankus,  Office  of  Airline 
Information.  K-25.  Room  4125.  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street.  SW..  Washington.  DC  20590- 
0001.  Telephone  Number  (202)  366- 
4387.  Fax  Number  (202)  366-3383  or 
EMAIL  bernard.stankus@bts.gov. 
SUPPLEMENTARY  INFORMATION: 

Bureau  of  Transportation  Statistics 
(BTS) 

Title:  Report  of  Passengers  Denied 
Confirmed  Space. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Nunnber:  2138-0018. 

Forms:  BTS  Form  251. 

Affected  Public:  U.S.  and  foreign  air 
carriers  that  provide  scheduled 
passenger  service. 

Abstract:  BTS  Form  251  is  a  one-page 
report  on  the  number  of  passengers 
denied  boarding  voluntarily  and 
involuntarily,  whether  the  bumped 
passengers  were  provided  alternate 
transportation  and/or  compensation, 
and  the  amount  of  the  payment.  U.S. 
and  foreign  air  carriers  that  operate 
scheduled  passenger  service  with  large 
aircraft  (over  60  seats)  must  submit 
Form  251.  However,  carriers  do  not 
report  data  from  inbound  international 
flights  because  the  protections  of  Part 
250  Oversales  do  not  apply  to  these 
flights.  The  report  allows  the 
Department  to  monitor  the  effectiveness 
of  its  oversales  rule  and  take 
enforcement  action  when  necessary. 
The  involuntary  denied-boarding  rate 
has  decreased  over  the  years  from  4.38 
per  10.000  passengers  in  1980  to  1.15 
for  the  nine  months  ended  September 
2000.  The  improvement  has  been  made 
in  a  period  when  load  factors  and 
passenger  enplanements  have  risen. 
These  statistics  demonstrate  the 
effectiveness  of  the  'volunteer 
provision'.  The  publishing  of  the  air 
carriers'  individual  denied  boarding 
rates  has  negated  the  need  for  more 
intrusive  regulation.  The  rate  of  denied 
boarding  can  be  examined  as  a 
continuing  fitness  factor.  This  rate 
provides  an  insight  into  a  carrier's 
policy  of  treating  passengers  and  its 
compliance  disposition.  A  rapid 


sustained  increase  in  the  rate  of  denied 
boarding  often  is  an  indicator  of 
operational  difficulty.  Because  the  rate 
of  denied  boarding  is  released  quarterly, 
travelers  and  travel  agents  can  select 
carriers  with  low  bumping  incidents 
when  booking  a  trip.  This  information  is 
made  available  to  the  public  in  the  Air 
Travel  Consumer  Report  and  on  the  web 
at  http:www.dot.gov/airconsiuner.  The 
Air  Travel  Consumer  Report  is  also  sent 
to  newspapers,  magazines,  and  trade 
journals.  Without  Form  251, 
determining  the  effectiveness  of  the 
Department's  oversales  rules,  would  be 
an  uncertainty. 

Estimated  Armual  Burden  Hours: 
2,200  hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725— 17th  Street.  NW., 
Washington.  DC  20503,  Attention  BTS 
Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department 
concerning  consvuner  protection. 
Comments  should  address  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Donald  W.  Bright, 

Assistant  Director,  Office  of  Airline 

Information. 

[FR  Doc.  00-32529  Filed  12-2(M)0;  8:45  ami 

BILUNG  CODE  4giO-FE-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  14,  2000, 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  January  22,  2001 
to  be  assured  of  consideration. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0066. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:^\  CFR  Part  208— Management 
of  Federal  Agency  Disbursements;  Final 
Rule. 

Description:  This  regulation  requires 
that  most  Federal  payments  be  made  by 
Electronic  Fimds  "Transfer  (EFT);  sets 
forth  waiver  requirements;  and  provides 
for  a  low-cost  Treasury  designated 
account  to  individuals  at  a  financial 
institution  who  offers  such  accounts. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
1,300. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Estimated  Total  Reporting  Burden: 
325  hours. 

Clearance  Officer:  Juanita  Holder, 
Financial  Management  Service,  3700 
East  West  Highway,  Room  144,  PGP  II, 
Hyattsville,  MD  20782. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  00-32490  Filed  12-20-00;  8:45  am] 
BILUNG  CODE  4810-3S-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  12,  2000. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  January  22,  2001 
to  be  assured  of  consideration. 


Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1450. 

Regulation  Project  Number:  FI-59-91 
Final. 

Type  of  Review:  Extension. 

Title:  Debt  Instructions  With  Original 
Issue  Discount;  Anti-Abuse  Rule. 

Description:  The  regulations  provide 
definitions,  general  rules,  and  reporting 
requirements  for  debt  instruments  that 
provide  for  contingent  payments.  The 
regulations  also  provide  definitions, 
general  rules,  and  recordkeeping 
requirements  for  integrated  debt 
instruments. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  180,000, 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  89,000  hours. 

OMB  Number:  1545-1573. 

Regulation  Project  Number:  REG- 
209463-82  NPRM. 

Type  of  Review:  Extension. 

Title:  Required  Distributions  from 
Qualified  Plans  and  Individual 
Retirement  Plans. 

Description:  The  regulation  permits  a 
taxpayer  to  name  a  trust  as  the 
beneficiary  of  the  employee's  benefits 
under  a  retirement  plan  and  use  the  life 
expectancies  of  the  beneficiaries  of  the 
trust  to  determine  the  required 
minimum  distribution,  if  certain 
conditions  are  satisfied. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden : 
333  hours. 

OMB  Number:  1545-1583. 

Regulation  Project  Number:  REG- 
209322-82  Final. 

Type  of  Review:  Extension. 

Title:  Return  of  Partnership  Income. 

Description:  Information  is  required  to 
enable  the  IRS  to  verify  that  a  taxpayer 
is  reporting  the  correct  amount  of 
income  or  gain  or  claiming  the  correct 
amount  of  losses,  deductions,  or  credits 
from  that  taxpayer's  interest  in  the 
partnership. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 
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Clearance  Officer  Garrick  Shear, 
Interna]  Revenue  Service,  Room  5244. 
1111  Constitution  Avenue.  NW.. 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Mtinagement  Officer. 
|FR  Doc.  00-32491  Filed  12-20-00;  8:45  ami 

BILLING  CODE  4S3&-01-P 


DEPARTMEFfT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  14,  2000 

The  Department  of  Treasurv'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasurv.  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  January  22.  2001 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  S'umber:  1545-1299. 

Regulation  Project  Number:  IA-54-90 
Final. 

Type  of  Review:  Extension. 

Title:  Settlement  Funds. 

Description:  The  reporting 
requirements  affect  taxpayers  that  are 
qualified  settlement  funds;  they  will  be 
required  to  file  income  tax  returns, 
estimated  income  tax  returns,  and 
withholding  tax  returns.  The 
information  will  facilitate  taxpayer 
e.xaminations. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms.  Federal 
Government.  State,  Local  or  Tribal 
Government. 

Estimated  Sumber  of  Respondents: 
1.500. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours.  22  minutes. 

Frequency  of  Response:  Annuallv 

Estimated  Total  Reporting  Burden 
3.542  hours. 

OMB  S'umber:  1545-1451. 

Revenue  Project  Mumber:  REG- 
248900-96  Final. 


Type  of  Review:  Extension. 

Title:  Definition  of  Private  Activity 
Bonds. 

Description:  Section  103  provides 
generally  that  interest  on  certain  State  or 
local  bonds  is  excluded  from  gross 
income.  However,  under  sections 
103(b)(1)  and  141,  interest  on  private 
activity  bonds  (other  than  qualified 
bonds)  is  not  excluded.  The  regulations 
provide  rules,  for  purposes  of  SQyJion 
141,  to  determine  how  bond  proceeds 
are  measured  and  used  and  how  debt 
service  for  those  bonds  is  paid  or 
secured. 

Respondents:  State,  Local  or  Tribal 
Government. 

Estimated  \umber  of  Respondents: 
10,100. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours,  59  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
30.100  hours. 

OMB  Number:  1545-1559. 

Revenue  Procedure  Number:  Revenue 
Procedures  98-^6  and  97-44. 

Type  of  Review:  Extension. 

Title:  LIFO  Conformity  Requirement. 

Description:  Revenue  Procedure  97- 
44  permits  automobile  dealers  that 
comply  with  the  terms  of  the  revenue 
procedure  to  continue  using  the  LIFO 
inventory  method  despite  previous 
violations  of  the  LIFO  inventory  method 
despite  previous  violations  of  the  LIFO 
conformity  requirements  of  section 
472(c)  or  (e)(2).  Revenue  Procedure  98- 
46  modifies  Revenue  Procedure  97—44 
by  allowing  medium-  and  heavy-duty 
truck  dealers  to  take  advantage  of  the 
favorable  relief  provided  in  Revenue 
Procedure  97-44. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  20  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
100,000  hours. 

OMB  Number:  1545-1562. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-48. 

Type  of  Review:  Extension. 

Title:  Automatic  Relief  for  Late  S 
Corporation  Elections. 

Description:  The  Small  Business  Job 
Protection  Act  of  1996  provides  the  IRS 
with  the  authority  to  grant  relief  for  late 
S  corporation  elections.  This  revenue 
procedure  provides  that,  in  certain 
situations,  taxpayers  whose  S 
corporation  election  was  filed  late  can 
obtain  by  filing  Form  2553  and 
attaching  a  statement  explaining  that  the 
requirements  of  the  revenue  procedure 
have  been  met. 


Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden: 
100  hours. 

OMB  Number:  1545-1582. 

Regulation  Project  Number:  REG- 
209373-81  Final. 

Type  of  Review:  Extension. 

Title:  Election  to  Amortize  Start-Up 
Expenditures  for  Active  Trade  or 
Business. 

Description:  The  information  is 
needed  to  comply  with  section  195  of 
the  Internal  Revenue  Code,  which 
requires  taxpayers  to  make  an  election 
in  order  to  eunortize  start-up 
expenditures.  The  information  will  be 
used  for  compliance  and  audit 
purposes. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
150,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Other  (one- 
time election). 

Estimated  Total  Reporting  Burden: 
37,500  hours. 

OMB  Number:  1545-1704. 

Revenue  Procedure  Number:  Revenue 
Procedure  2000-41. 

Type  of  Review:  Extension. 

Title:  Change  in  Minimum  Funding 
Method. 

Description:  This  revenue  procedure 
provides  a  mechanism  whereby  a  plan 
sponsor  or  plan  administrator  may 
obtain  a  determination  from  the  Internal 
Revenue  Service  that  its  proposed 
change  in  the  method  of  funding  its 
pension  plan(s)  meets  the  standards  of 
section  412  of  the  Internal  Revenue 
Code. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Burden  Hours  Per 
Respondent:  18  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
5,400  hours. 

Clearance  Officer:  Garrick  Shear. 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue.  NW, 
Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202.  New 
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Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc.  00-32492  Filed  12-20-00;  8:45  am) 

BILUNG  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  OCC.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  OCC  may  ■ 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to.  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  Currently,  the 
OCC  is  soliciting  comments  concerning 
an  extension,  without  change,  of  an 
information  collection  titled  Disclosure 
of  Financial  and  Other  Information  by 
National  Banks— 12  CFR  Part  18.  The 
OCC  also  gives  notice  that  it  has  sent  the 
information  collection  to  OMB  for 
review. 

DATES:  You  should  submit  your  written 
comments  to  both  OCC  and  the  OMB 
Reviewer  by  January  22,  2001. 
ADDRESSES:  You  should  send  your 
written  comments  to  the  Public 
Information  Room,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Attention:  1557-0182. 
Mailstop  1-5. Washington,  DC  20219.  In 
addition,  you  can  send  comments  by 
facsimile  transmission  to  (202)  874- 
4448,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Reference  Room.  250 
E  Street  SW.,  Washington.  DC  20219  on 
business  days.  You  can  make  an 
appointment  to  inspect  the  comments 
by  calling  (202)874-5043. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  additional  information 
from  Thomas  Ramsey,  (202)  874-5586, 
Core  Policy  Development  Division,  or  a 


copy  of  the  collection  and  supporting 
documentation  submitted  to  OMB  from 
Jessie  Dunaway.  Clearance  Officer,  or 
Camille  Dixon^  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division  (1557-0182),  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW..  Washington,  DC  20219. 

SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection; 

Title:  Disclosure  of  Financial  and 
Other  Information  by  National  Banks — 
12  CFR  18. 

OMB  Number:  1557-0182. 

Form  Numbers:  None. 

Abstract:  This  submission  covers  an 
existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collections  embodied  in  the 
regulation.  The  OCC  requests  only  that 
OMB  renew  its  approval  of  the 
information  collections  in  the  current 
regulation. 

This  disclosure  of  information  is  " 
needed  to  facilitate  informed 
decisioimiaking  by  existing  and 
potential  customers  and  investors  by 
improving  public  understanding  of,  and 
confidence  in.  the  financial  condition  of 
an  individual  national  bank.  The 
disclosed  information  is  used  by 
depositors,  security  holders,  and  the 
general  public  in  evaluating  the 
condition  of.  and  deciding  whether  to 
do  business  with,  a  particular  national 
bank.  Disclosure  and  increased  public 
knowledge  complements  OCC's  efforts 
to  promote  the  safety  and  soundness  of 
national  banks  and  the  national  banking 
system. 

The  information  collections  contained 
in  part  18  are  found  in  §§  18.4(c)  and 
18.8.  Section  18.4(c)  permits  a  bank  to 
prepare  an  optional  narrative  for 
inclusion  in  its  aimual  disclosure 
statement.  Section  18.8  requires  that  a 
national  bank  promptly  furnish 
materials  in  response  to  a  request. 

Type  of  Review:  Extension,  without 
change,  of  a  currently  approved 
collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
2.450. 

Estimated  Total  Annual  Responses: 
2.450. 

Frequency  of  Response:  Annual. 

Estimated  Total  Annual  Burden: 
1.225  burden  hours. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7340.  Paperwork  Reduction  Project 
1557-0182,  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building,  Washington,  DC  20503. 


Dated:  December  15.  2000. 
Mark  J.  Tenhundfeld, 

Assistant  Director,  Legislative  &■  Regulatory 

Activities  Division. 

|FR  Doc.  00-32541  Filed  12-20-00;  8:45  am) 

BILUNG  CODE  4810-^3-P  i 

DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8831 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8831,  Excise  Taxes  on  Excess  Inclusions 
of  REMIC  Residual  Interests. 
DATES:  Written  comments  should  be 
received  on  or  before  February'  20.  2001, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Ser\'ice.  room  5244,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Ser\'ice.  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Excise  Taxes  on  Excess 
Inclusions  of  REMIC  Residual  Interests. 

OMB  Number:  1545-1379. 

Form  Number:  8831. 

Abstract:  Form  8831  is  used  by  a  real 
estate  mortgage  investment  conduit 
(REMIC)  to  figure  its  excise  tax  liability 
under  Internal  Revenue  Code  sections 
860E(e)(l),  860E(e)(6),  and  860E(e)(7). 
IRS  uses  the  information  to  determine 
the  correct  tax  liability  of  the  REMIC. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
31. 

Estimated  Time  Per  Respondent:  7  hr., 
39  min. 
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Estimated  Total  Annual  Burden 
Hours:  237. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  I'.S.C,  6103. 

Request  tor  Comments  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and^or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
agency,  mcluding  whether  the 
information  shall  have  practical  utility, 
fb)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  wavs  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected,  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents.  inc:luding 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  14.  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

|FR  Doc  0O-:i2480  Filed  12-20-00;  8:45  am] 

BILUNG  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  973 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U  S.C. 
3506(c)(2l(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
973.  Corporation  Claim  for  Deduction 
for  Consent  Dividends. 
DATES:  Written  comments  should  be 
received  on  or  before  Februar\'  20.  2001. 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Carrick  R.  Shear.  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
i:opies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  Internal  Revenue 
.Service,  room  5244.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Corporation  Claim  for 
Deduction  for  Consent  Dividends. 

OMB  Sumber  1545-0044 

Form  \umher:  973 

Abstract:  Corporations  file  Form  973 
to  claim  a  deduction  for  dividends  paid. 
If  shareholders  consent  and  the  IRS 
approves,  the  corporation  may  claim  a 
deduction  for  dividends  paid,  which 
reduces  the  corporation's  tax  liability. 
IRS  uses  Form  973  to  determine  if 
shareholders  have  included  the 
dividend  in  gross  income. 

(Mrrent  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  \'umher  of  Respondents: 
500 

Estimated  Time  Per  Respondent:  5  hr.. 
10  min. 

Estimated  Total  Annual  Burden 
Hours:  2.580 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
bv  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  (ienerally.  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U  S.C.  6103. 

Request  for  comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.\pproved:  December  14.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  00-32481  Filed  12-20-00;  8:45  am) 

BILUNG  CODE  4030-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  9452 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
9452,  Filing  Assistance  Program  (Do  you 
have  to  file  a  tax  return?). 
DATES:  Written  comments  should  be 
received  on  or  before  February  20,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Filing  Assistance  Program  (Do 
vou  have  to  file  a  tax  return?). 
OMB  Number:  1545-1 316. 
Form  Number:  9452. 
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Abstract:  Form  9452  aids  individuals 
in  determining  whether  it  is  necessary 
to  file  a  Federal  tax  return.  Form  9452 
will  not  be  collected  by  the  IRS;  it  is  to 
be  used  by  individuals  at  their 
discretion.  Form  9452  is  used  by  the 
Service's  taxpayer  assistance  programs. 
It  is  also  available  on  the  Internet,  and 
it  is  distributed  in  an  annual  mailout  to 
taxpayers. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1.650.000. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  625,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  15.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
LFR  Doc.  00-32604  Filed  12-20-00;  8:45  am) 
BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Announcement  97-122 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Aimouncement  97-122,  Interim 
Guidance  for  Roth  Individual 
Retirement  Accounts. 
DATES:  Written  comments  should  be 
received  on  or  before  February  20.  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  announcement  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW.. 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Interim  Guidance  for  Roth 
Individual  Retirement  Accounts. 

OMB  Number:  1545-1568. 

Announcement  Number: 
Announcement  97-122. 

i46stract;  Announcement  97-122 
provides  interim  guidance  concerning 
the  establishment  of  Roth  Individual 
Retirement  Accounts  (described  in 
section  408A  of  the  Internal  Revenue 
Code  as  added  by  section  302  of  the 
Taxpayer  Relief  Act  of  1997).  The 
guidance  is  directed  mainly  at  banks, 
etc.,  that  will  market  prototype  Roth 
IRAs  to  the  public. 

Current  Actions:  There  are  no  changes 
being  made  to  the  announcement  at  this 
time. 

Type  ofRexiew:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
4.000. 

Estimated  Time  Per  Respondent:  2 
hours. 


Estimated  Total  Annual  Burden 
Hours:  8.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  bv  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  w  ill 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

■■     .•\pproved:  December  15.  2000, 
Garrick  R.  Shear. 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  G0-.32605  Filed  12-20-00:  8:45  ami 

BILLING  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-1 15795-97] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
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opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  V.SC 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  REG-1 15795- 
97  (TD  8870).  General  Rules  for  Making 
and  Mamtaining  Qualified  Electing 
Fund  Elections  (§§1.1295-1  and 
1.1295-3). 

DATES:  Written  comments  should  be 
received  on  or  before  February  20.  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  N\V..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage.  (202)  622- 
3945.  Internal  Revenue  Service,  room 
5242.  nil  Constitution  Avenue  NW., 
Washington.  DC  20224 
SUPPLEMENTARY  INFORMATION: 

Tith:  General  Rules  for  Making  and 
Maintaining  Qualified  Electing  Fund 
Elections. 

OMB  S'umbpr:  1545-1555. 

Regulation  Projcrt  Xumber:  REG— 
115795-97 

Abstract:  This  regulation  provides 
guidance  to  a  passive  foreign  investment 
company  (PFIC)  shareholder  that  makes 
the  election  under  Code  section  1295  tu 
treat  the  PFIC  as  a  qualified  electing 
fund  (QEF).  and  for  PFIC  shareholders 
that  wish  to  make  a  section  1295 
election  that  will  apply  on  a  retn>active 
basis.  Guidance  is  also  provided  on 
revoking  such  elections. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  at  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organization,  and  not-for-profit 
institutions 

Estimated  S'umber  of  Respondents: 
1.290. 

Estimated  Time  Per  Respondent:  29 
minutes 

Estimated  Total  Annual  Burden 
Hours;  623. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  hmg 
as  their  contents  mav  become  material 
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in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  euid 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
c:omments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  15.  2000. 
Garrick  R.  Shear. 

IHS  Rf ports  Clfomncp  Officer. 

IFK  Dm    00-:i2H0h  Filed  12-20-00:  8:45  ami 

BILLING  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[EE-1 78-781 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opporturfity  to  c;omment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  EE-1 78-78  (TD 
7898),  Employers'  Qualified  Educational 
Assistance  Programs  (Section  1.127-2). 
DATES:  Written  comments  should  be 
received  on  or  before  February  20,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 


Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Martha  R.  Brinson,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employers'  Qualified 
Educational  Assistance  Programs. 

OMB  Number:  1545-0768. 

Regulation  Project  Number:  EE-1 78- 
78. 

Abstract:  Internal  Revenue  Code 
section  127(a)  provides  that  the  gross 
income  of  an  employee  does  not  include 
amounts  paid  or  expenses  incurred  by 
an  employer  if  furnished  to  the 
employee  pursuant  to  a  qualified 
educational  assistance  program.  This 
regulation  requires  that  a  qualified 
educational  assistance  program  must  be 
a  separate  written  plan  of  the  employer 
and  that  employees  must  be  notified  of 
the  availability  and  terms  of  the 
program.  Also,  substantiation  may  be 
required  to  verify  that  employees  are 
entitled  to  exclude  from  their  gross 
income  amounts  paid  or  expenses 
incurred  by  the  employer. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
5,200. 

Estimated  Time  Per  Respondent:  7 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  615. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a      .id  OMB  control  number. 
Books  or  T'  oords  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  wiH 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 


necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (h)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  15,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-32607  Filed  12-20-00:  8:45  am] 

BILUNG  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  803&-T 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  commettt  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8038-T,  Arbitrage  Rebate  and  Penalty  in 
Lieu  of  Arbitrage  Rebate. 
DATES:  Written  comments  should  be 
received  on  or  before  February  20,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Arbitrage  Rebate  and  Penalty  in 
Lieu  of  Arbitrage  Rebate. 

OMB  Number:  1545-1219. 


Form  Number:  8038-T. 

Abstract:  Form  8038-T  is  used  by 
issuers  of  tax  exempt  bonds  to  report 
and  pay  the  arbitrage  rebate  and  to  elect 
and/or  pay  various  penalties  associated 
with  arbitrage  bonds.  The  issuers 
include  state  and  local  governments. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Response:  29 
hours,  27  minutes. 

Estimated  Total  Annual  Burden 
Hours:  73,625. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  15.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  00-32608  Filed  12-20-00:  8:45  am] 

BILLING  CODE  483O-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[LR-1 00-781 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Ser\'ice  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  LR-1 00-78 
(T.D.  7918).  Creditabilitv  of  Foreign 
Taxes  (§§  1.901-2  and  1.901-2 A). 
DATES:  Written  comments  should  be 
received  on  or  before  February  20.  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Lamice  Mack. 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Creditabilitv  of  Foreign  Taxes. 

OMB  Number:  1545-0746. 

Regulation  Project  Number:  LR-1 00- 
78. 

Abstract:  Section  1.901-2A  of  the 
regulation  contains  special  rules  that 
apply  to  taxpayers  engaging  in  business 
transactions  with  a  foreign  government 
that  is  also  taxing  them.  In  general,  such 
taxpayers  must  establish  what  portion  of 
a  payment  made  pursuant  to  a  foreign 
levy  is  actually  tax  and  not 
compensation  for  a  economic  benefit 
received  from  the  foreign  government. 
One  way  a  taxpayer  can  do  this  is  by 
electing  to  apply  the  safe  harbor  formula 
of  section  1.901-2 A  by  filing  a 
statement  with  the  IRS. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Tvpe  of  Re\iew:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 
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Estimated  \umber  of  Respondents: 
110. 

Estimated  Time  Per  Respondent:  20 
min. 

Estimated  Total  Annual  Burden 
Hours:  .17 

The  following  paragraph  applie.s  to  ali 
of  the  collections  of  information  covered 
by  this  notice; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  bv  26  U.S.C.  6103 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessarv'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty.  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  c:apital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  IS.  2000. 
Garrick  R.  Shear. 

IRS  Reports  Clearance  Officer. 

IFR  Doc    0O-3260q  Filed  12-20-00:  8:45  am] 

BHJJNO  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2758 

agency:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public:  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  recjuired  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
27.S8.  Applic;ation  for  Extension  of  Time 
To  File  Certain  Excise.  Income. 
Information,  and  Other  Returns. 
DATES:  Written  comments  should  be 
received  on  or  before  February  20,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Carrick  R.  Shear,  Internal  Revenue 
.Senice,  room  5244,  1111  Constitution 
Avenue  N\V  .  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
.NW  ,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Extension  of 
Time  To  File  Certain  Excise,  Income, 
Information,  and  Other  Returns. 

OMB  \umber:  1545-0148. 

For77i  Number:  2758. 

Abstract:  Internal  Revenue  Code 
section  6081  allows  a  reasonable 
e.xtension  of  time  for  filing  any  return, 
declaration,  statement,  or  other 
document.  Form  2758  is  used  by 
fiduciaries,  trustees,  and  certain  other 
organizations  to  request  an  extension  of 
time  to  file  their  returns.  The 
information  is  used  to  determine 
whether  the  extension  should  be 
granted. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
c:urrently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
70.371. 

Estimated  Time  Per  Respondent:  5  hr., 
21  min. 

Estintated  Total  Annual  Burden 
Hours:  375,923. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Cenerally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Approved:  December  14.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  00-32610  Filed  12-20-00;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-OID 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-OID.  Original  Issue  Discount. 
DATES:  Written  comments  should  be 
received  on  or  before  February  20.  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 


room  5244,  1111  Constitution-Avenue 
NW,.  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Original  Issue  Discount. 

OMB  Number:  1545-0117. 

Form  Number:  1099-OID. 

Abstract:  The  form  is  used  for 
reporting  original  issue  discount  as 
required  by  section  6049  of  the  Internal 
Revenue  Code.  It  is  used  to  verify  that 
income  earned  on  discount  obligations 
is  properly  reported  by  the  recipient. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Responses: 
5.906,965. 

Estimated  Time  Per  Response:  12  min. 

Estimated  Total  Annual  Burden 
Hours;  1,142,323. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  14.  2000. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  00-32611  Filed  12-20-00;  8:45  am] 
BILUNG  CODE  M30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[LR-58-83] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  LR-58-83  (TD  7959),  Related 
Group  Election  With  Respect  to 
Qualified  Investments  in  Foreign  Base 
Company  Shipping  Operations 
(§§  1.955A-2  and  1.955A-3). 
DATES:  Written  comments  should  be 
received  on  or  before  February  20,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Related  Group  Election  With 
Respect  to  Qualified  Investments  in 
Foreign  Base  Company  Shipping 
Operations. 

OMB  Number:  1545-0755. 

Regulation  Project  Number:  LR-58- 
83. 

Abstract:  This  regulation  concerns  the 
election  made  by  a  related  group  of 
controlled  foreign  corporations  to 
determine  foreign  base  company 
shipping  income  and  qualified 
investments  in  foreign  base  company 
shipping  operations  on  a  related  group 
basis.  The  information  required  is 
necessary  to  assiu-e  that  the  U.S. 
shareholder  correctly  reports  any 
shipping  income  of  its  controlled 
foreign  corporations  which  is  taxable  to 
the  shareholder. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  2 
hours,  3  minutes. 

Estimated  Total  Annual  Burden 
Hours:  205. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  aie  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  14.  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  00-32612  Filed  12-20-00;  8:45  ami 

BILUNG  CODE  4S30-01-f> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Special  Enrollment  Examination 
Advisory  Committee 

AGENCY:  Internal  Revenue  Service, 
Office  of  Director  of  Practice,  Treasiary. 
ACTION:  Notice  of  invitation  to  submit 
nominations  for  advison,'  committee 
membership. 
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summary:  The  Director  of  Practice 
invites  individuals  and  organizations  fo 
nominate  candidates  for  membership  on 
the  Special  Enrollment  Examination 
Advison,'  Committee. 

DATES:  Submit  nominations  on  or  before 
January  22,  2001. 

ADDRESSES:  Mail,  fax,  or  e-mail 
nominations  to:  Internal  Revenue 
Service:  Office  of  Director  of  Practice; 
N:C:SC:  Attn:  Kathy  Hughes;  1111 
Constitution  Avenue.  NW.  Washington. 
DC  20224;  fax  number  202-694-1934;  e- 
mail  Kathy  E.Hughes@IRS.Gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathv  Hughes.  Designated  Federal 
Officer,  Special  Enrollment  Examination 
Advisory  Committee,  at  202-694-1851 
or  Kadiy.E.Hughes@IRS.Gov. 

SUPPLEMENTARY  INFORMATION:  The 

Special  Enrollment  Examination 
Advison,-  Committee  ("SEEAC").  which 
was  formerlv  known  as  the  ".'\dvisor\ 
Committee  on  the  Special  Enrollment 
Examination."  was  established  in  1999 
under  the  terms  of  the  Federal  Advisorv 
Committee  Act,  5  L'.S.C.  App.  The 
SEEAC's  charter  expires  Februarv  5. 
2001    It  is  expected  that  the  SEEAC  will 
be  renewed  for  another  two-year  period. 
Therefore,  the  Director  of  Practice 
invites  individuals  and  organizations  to 
nominate  candidates  for  membership 

Section  330  of  31  U.SC.  authorizes 
the  Secretary'  of  the  Treasury  tn  require 
that  representatives  before  the 
Department  demonstrate  their 
"competency  to  advise  and  assist 
persons  in  presenting  their  cases." 
Pursuant  to  that  statute,  the  Secretarv 
has  promulgated  the  regulations 
governing  practice  before  the  Internal 
Revenue  Service,  which  are  found  at  U 
CFR  part  10  and  are  separately 
published  in  pamphlet  form  as  Treasurv 
Department  ('ircular  No.  230  (to  order 
call  1-800-829-3676). 

The  regulations  provide  that  enrolled 
agents  are  among  the  classes  of 
individuals  eligible  to  practice  before 
the  Internal  Revenue  Service  The 
regulations  also  authorize  the  Directttr 
of  Practice  to  pass  upon  applications  for 
enrollment  and  to  grant  enrollment  tn 
applicants  who  demonstrate  spei  uil 
competence  in  ta.\  matters  by  written 
examination  administered  by  the 
Internal  Revenue  Service  This  written 
examination  is  the  Special  Enrollment 
Examination  ("SEE").  More  information 
concerning  the  SEE  may  be  found  on  the 
Director  of  Practice  VVebpage:  (1)  Cio  to 
IRS  Digital  Dailv.  u'niv.yrs.tjcn-;  (2)  at  he 
bottom  of  the  page,  click  Tax  Info  For 
Business:  13)  click  Tax  Professionals' 
Corner,  and  (4)  click  Director  of 
Practice.  Enrolled  Agent  Program 


The  objective  of  the  SEEAC  is  to 
propose,  on  an  annual  basis,  an 
examination  testing  the  special 
competence  in  Federal  tax  matters  of 
individuals  who  have  applied  for 
enrolled  agent  status.  In  meeting  this 
objective,  non-Federal  members  of  the 
SEEAC  shall  represent  the  various 
segments  of  the  tax  practitioner 
community.  The  SEEAC's  advisory 
functions  will  include,  but  will  not 
necessarilv  be  limited  to:  (1) 
Considering  areas  of  Federal  tax 
knowledge  that  should  be  treated  on  the 
examination;  (2)  developing 
examination  questions:  and  (3) 
recommending  passing  scores. 

FACA  mandates  that  the  membership 
of  the  Committee  be  fairly  balanced  in 
terms  of  the  points  of  view  presented 
and  the  functions  to  be  performed.  To 
that  end,  the  Director  of  Practice  will 
consider  nominations  of  all  individuals 
who:  (1)  Are  qualified  to  represent  the 
views  of  a  segment  of  the  tax 
practitioner  community;  (2)  possess 
professional  or  academic 
accomplishments  sufficient  to  allow 
contributions  to  the  SEEAC's  advisory 
functions:  (3)  are  of  good  character  and 
good  reputation;  and  (4)  axe  in 
compliance  with  the  Federal  tax  laws. 
Current  or  former  status  as  an  enrolled 
agent  is  not  a  requirement  for  SEEAC 
membership. 

Individuals  mav  nominate 
themselves;  an  individual  may 
nominate  other  individuals;  or 
professional  as.sociations  or  other 
organizations  mav  nominate 
individuals.  A  nomination  may  be  in 
anv  format,  but  it  must  include:  (1)  A 
statement  of  whic:h  segment  of  the  tax 
practitioner  community  the  nominee  is 
qualified  to  represent;  (2)  a  description 
of  the  nominee's  professional 
accomplishments,  academic 
accomplishments,  or  both:  and  (3)  a 
statement  that  the  nominee  is  willing  to 
accept  an  appointment  to  the  SEEAC. 
Nominations  mav  inc:lude  copies  of 
.irtii  les  from  professional  journals  or 
other  relevant  publications,  but  such 
items  cannot  be  returned. 

Apjiointment  to  the  Committee  will 
h.'  fnr  a  two-vear  term,  providing  that  a 
[iiernher  continues  to  fulfill  his  or  her 
Coiiiinittee  responsibilities.  The 
(ioinnuttee  is  expected  to  meet  up  to 
four  times  a  vear.  Members  should  be 
prepared  to  devote  from  125  to  175 
hours  per  year,  including  meetings,  to 
the  C'ommittee's  work.  Members  will  be 
reimbursed,  in  ac:(;ordance  with 
CJovernment  regulations,  for  expenses 
(transportation,  meals,  and  lodging) 
incurred  in  connec:tion  with  Committee 
meetings. 


If  the  SEE  is  to  provide  objective  and 
fair  indicia  of  special  competence  in 
Federal  taxation,  the  SEE's  specific 
topics  and  questions  must  not  become 
publicly  available  prior  to 
administration  of  the  examination. 
Consequently,  sessions  of  SEEAC 
meetings  dealing  with  specific  SEE 
topics  and  questions  will  be  closed  to 
public  participation.  With  respect  to 
such  closed  sessions,  SEEAC  members 
must  be  prepared  to  maintain  the 
confidentiality  of  their  deliberations  and 
advice. 

Dated:  December  13.  2000. 
Patrick  W.  McDonough, 

Director  of  Practice. 

|FR  Doc.  00-32483  Filed  12-20-00:  8:45  am] 

BtLUNG  CCX>E  4830-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Quarterly  Publication  of  Individuals, 
Who  Have  Chosen  To  Expatriate,  as 
Required  by  Section  6039G 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasurv". 

ACTION:  Notice. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  IRC  section  6039O,  as 
amended,  by  the  Health  Insurance 
Portabilitv  and  Accountabilitv  Act 
(HIPPA)  of  1996.  This  listing  contains 
the  name  of  each  individual  losing 
United  States  citizenship  (within  the 
meaning  of  section  877(a))  with  respect 
to  whom  the  Secretary  received 
information  during  the  quarter  ending 
September  30,  2000. 


Last  name 


Last  name 


First  name 


Middle 
name 


Alvear 

An    

Aurstad  

Avaznia  

Baarsden  

Bailey  

Banli    

Boeck      

Borel         

Canellopoulos 

Chang     

Cheung  

Chipps 

Cihia      

Cipriano  

Conmy    

Cooper  

Corbett  Jr 

Crook    

Dahl  

Dublin-Poulos 

Emery   

Emeryili  

Feliciano  


Lars 

Suk 

Marit 

Natasha 

Espen 

Chong 

Ok 

George 

Didier 

Takis  .... 

David  .... 

Karen     . 

Myong 

Peter 

Robert 

Kevin 

Bryan 

Charles 

Howard 

Anne. 

Suri 

Mary 
Roland 
Eun 


Mikael 

Hyun 

Arleen 


Cha 
Pun 
Henry 

P 

Hak 

Tih  Loh 

Suk 

Ernst 

James 

Francis 

Patrick 

Frederick 

Alan 

E. 

Elizabeth 
Scott 
Ye 


F(X)fe 

Freeman  

Fuemiss  

Gates-Robert  .. 
Halter  

Halter  

Han  

Headford  

Henderson  

Hillgard 

Hobden  

Homann- 

Herimberg. 

Hsue  

Hughes  

Jimenez  

Jimenez  

Jimenez  

Jimenez  

Johnson  Jr 

Jones  

KeHer 

Kim 

Kim 

Kg  

Lan  Ng 

Lawrence  

Malms  

Malone  

Mansfield  

Marcus  

Marias  

Mc  Kenna  

McCarthy  

Michael- 

Beerbaum. 

Oye  

Park  

Peterson  

Pfister 

Porrino  

Poulos 

Rush  

Salhab 

Salisbury  

Sanfofd-Nydes 

Sayre  

Schoch  

Seda  

Sevo 

Shth 

Shin 

Smith-Scott  .... 

So  

Tang 

Tepper  

Thorpe  

Thorsen 

Thorvaldsen  ... 

Tobias  

Tung  Lee  

Vedilago 

Walton 

Weber  

Wong  

Zivy  


First  name 


Chariotte  . 

Derrick 

Elisabeth  . 
Diane. 
Comelia  ... 

Pieter. 
Jung-Sook 

June  

Teresa 

Elsie  

John  

Claude 

Glen  

Linda  

Carmen  ... 
Enrique  .... 

Maria  

Olga  

Glenn  

Juergen  .. 

Peter  

Ki 

Ted 

Miguel. 

Macy  

Deborah  . 
Christoph 

Nancy 

Patricia  ... 

Mary  

Kim 

Joanne  ... 
Mary. 
Meredith  . 

Bradford. 
Choon  .... 
Thedosius 
Gustav  .... 

Ano 

Darrel. 
Wayne  .... 
Tanja. 
Gerald  .... 
Robin. 

Heidi 

Charles  ... 
Jessica  ... 
Mike. 
Choon  .... 

Kyung  

Jennifer  .. 

Yong 

Daisy  

Elisabeth 

Ozey 

Johannes 

Anne 

Roy 

Rk:hard  ... 

John  

Keth 

Yvonne. 

Shing 

Andrew  ... 


Middle 
name 


Maria 

Blair 

Julia 

Adriana, 
Maria 


Carol 

Michelle 

Marie- 

Brigitte 
Andrew 
Marie 

Jen 

Joans 

Dora 

Manuel 

Elena 

Maria 

Elwood 

Rk:hard 

John 

Sun 

Yong 

Yuen 

S. 

P. 

Isokle 

Joan 

EHen 

Irene 

Marie 

Tme 


Duk 

NKhoias 
R. 
Jason 

Al£tn 

Allen 

Bachem 

Roif 

Choe 

Fong 
Hee 

Cameron 
Sin 
Lee 
Connie 
Lee 
Martin 
Lisa 
Mk:hael 
Char 
David 

Patrick-Pol- 
lard' 

Kwan 
Henry 


Approved:  November  15.  2000. 
Doug  Rogers, 

Chief.  Special  Projects.  Compliance  Area  15. 

Small  Business/Self  Employed.  Territory-  3 

(Support). 

[FR  Doc.  00-32487  Filed  12-20-00:  8:4.5  ami 

BILUNG  CODE  4*30-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

■Meeting  of  the  Pacific-Northwest 
Citizen  Advocacy  Panel 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Pacific-Northwest  Citizen  Advocacy 
Panel  will  be  held  in  Honolulu,  Hawaii. 
DATES:  The  meeting  will  be  held  Friday 
January  12,  2001  and  Saturday  January 
13.  2001. 

FOR  FURTHER  MFORMATKW  CONTACT:  Judi 
L.  Nicholas  at  1-888-912-1227  or  206- 
220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hCTeby  given  pursuant  to  Section 
lD{a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Friday 
January  12,  2001,  9  a.m.  to  Noon  at  the 
HEI  Training  Center  located  at  Pacific 
Tower,  Room  805,  1001  Bishop  Street, 
Honolulu,  HI  96813;  1:30  p.m.  to  4:30 
p.m.  at  the  Internal  Revenue  Service 
Federal  Building  located  at  300  Ala 
Moana  Blvd.,  Honolulu,  HI  96813  and 
Saturday  January  13,  2001,  8  a.m.  to 
Noon  at  the  Internal  Revenue  Service 
Federal  Building  located  at  300  Ala 
Moana  Blvd.,  Honolulu,  HI  96813.  The 
public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  10  minutes.  If  you  would  like 
to  have  the  CAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6096,  or  wrrite  Judi  L. 
Nicholas,  CAP  Office,  915  2nd  Avenue, 
Room  442,  Seattle,  WA  98174.  Due  to 
limited  conference  space,  notification  of 
intent  to  attend  the  meeting  must  be 
made  with  Judi  L.  Nicholas.  Ms. 
Nicholas  can  be  reached  at  1-888-912- 
1227  or  206-220-6096. 

The  Agenda  will  include  the 
following:  various  IRS  issue  updates 
and  reports  by  the  CAP  sub-groups. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  13.  2000. 
Cathy  VanHom, 

Director,  Citizen  Advocacy  Panel. 

Communications  and  Liaison 

[FR  Doc.  00-32482  Filed  12-20-K)0:  8:45  am] 

BILUNG  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Midwest  District 

agency:  Internal  Revenue  Service  (IRS), 

Treasury 

ACnON:  Notice. 

SUMMARY:  A  meeting  of  the  Midwest 
Citizen  Advocacy  Panel  will  be  held  in 
Milwaukee,  Wisconsin. 

DATES:  The  meeting  will  be  held 
Thursday,  January-  18,  2001,  and  Friday, 
January  19,  2001.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  McQuin  at  1-888-912-1227,  or 
414-297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisorv- 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  (CAP)  will  be  held 
Thursday,  January  18,  2001,  from  9  a.m. 
to  4  p.m.  and  Friday,  January  19,  2001. 
from  8  a.m.  to  noon  at  the  Howard 
Johnson  at  176  West  Wisconsin  Avenue, 
Milwaukee,  WI  53203.  The  Citizen 
Advocacy  Panel  is  soliciting  public 
comment,  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service.  Written 
comments  can  be  submitted  to  the  panel 
by  fax  to  (414)  297-1623,  or  by  mail  to 
Citizen  Advocacy  Panel,  Mail  Stop  1006 
MIL,  310  West  Wisconsin  Avenue, 
Milwaukee,  WI  53203-2221. 

The  Agenda  will  include  the 
following:  Reports  by  the  CAP  sub- 
groups, presentation  of  taxpayer  issues 
by  individual  members,  and  discussion 
of  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  12.  2000. 
M.  Cathy  VanHorn, 

Director.  Citizen  Advocacy  Panel. 

Communication  &■  Liaison. 

|FR  Doc.  00-32484  Filed  12-20-00;  845  am) 

BH.LJNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  South  Florida  Citizen 
Advocacy  Panel 


action:  Notice. 


SUMMARY:  An  open  meeting  of  the  South 
Florida  Citizen  Advocacy  Panel  will  be 
held  in  Sunrise,  Florida. 


80496 


Federal  Register/ Vol.  b5,  No.  246 /Thursday.  December  21,  2000/Notices 


DATES:  The  meeting  will  be  held  Fruiav 
lanuarv  26,  2001  and  Saturday .  lanuarv 
27,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Ferree  at  1-888-412-1227.  nr 
954^23-7973 

SUPPLEMENTARY  INFORMATION:  Notice  i.s 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U  S  C:  app   (198H)  that 
an  open  meeting  of  the  C^itizen 
Advocacy  Panel  will  be  held  Friday. 
January  26.  2001  from  6  pm  to  9  pm  and 
Saturday,  fanuarv  27,  2001  from  9  am  to 
12  pm,  in  Room  225.  CAP  Qffire,  7771 
W  Oakland  Park  Blvd..  Sunrise.  Florida 
33351,  The  public  is  invited  to  make 
oral  comments.  Individual  comments 
will  be  limited  to  10  minues   If  you 
would  like  to  have  the  CAP  consider  a 
written  statement,  please  call  1-800- 
912-1226  or  954-^23-7973.  or  write 
Nancv  Ferree.  CAP  Office,  7771  W 
Oakland  Park  Blvd.,  Rm  225.  Sunrise, 
FL  33351   Due  to  limited  conference 
space,  notification  of  intent  to  attend  the 
meeting  must  be  made  with  Nancy 
Ferree  Ms  Ferree  can  be  reached  at  1- 
800-912-1227  or  954^23-797  f 

The  agenda  will  include  the 
following:  various  IRS  i^sue  updates 
and  reports  by  the  CAP  sub-group.-. 


Note;  I. list  miniilt'  '  hangt's  to  the  agenda 

ir>'  jiii-.Mhle  ami  i  milil  prevent  effective 
,ii\\  am  e  iKitit  v 

l)ate>i    Dei  emtier  1^,  ZOOO 

(.lalhv  VanHorn. 

/);rec  fur  (jti/fii.-\ihnia(vPanfl. 

( ..nnnnuMi  tititiD'^.  and  Liaison 

jFK[)(..     00    i^4HS  Filed  12-20-00.  8:4.5  ami 

BILLING  CODE  4830-01 -M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Brooklyn  District 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the 
Brooklyn  District  Citizen  Advocacy 
Panel  will  be  held  in  Brooklyn,  New 
York 

DATES:  The  meeting  will  be  held 

Thursday,  January  18,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  Cain  at  1-888-912-1227  or  718- 

488-3555 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  section 

10(a)(2)  of  the  F'ederal  Advisory 


Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Thursday,  January  18,  2001  6  p.m.  to 
9:20  p.m.  at  the  Internal  Revenue 
Service  Brooklyn  Building  located  at 
625  Fulton  Street,  Brooklyn,  NY  11201. 
For  more  information  or  to  confirm 
attendance,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Eileen  Cain.  Mrs.  Cain  can  be  reached 
at  1-888-912-1227  or  718-488-3555. 
The  public  is  invited  to  make  oral 
comments  from  8:30  p.m.  to  9:20  p.m. 
on  Thursday,  January  18,  2001. 

Individual  comments  will  be  limited 
to  5  minutes.  If  you  would  like  to  have 
the  CAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  718- 
488-3555,  or  write  Eileen  Cain,  CAP 
Office,  P.O.  Box  R,  Brooklyn.  NY, 
11201.  The  Agenda  will  include  the 
following:  various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  December  12.  2000. 
M.  Cathy  VanHom, 

Director.  Citizen  Advocacy  Panel. 
Communication  &■  Liaison 
IFR  Doc.  00-32486  Filed  12-20-00:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 


17 CFR  Parti 


RIN  3038-AB55 


A  New  Regulatory  Framework  for 
Multilateral  Transaction  Execution 
Facilities,  Intermediaries  and  Clearing 
Organizations 

Correction 

In  rule  document  00-30267  beginning 
on  page  77962  in  the  issue  of 
Wednesday,  December  13,  2000,  make 
the  following  correction: 

§§1 .43, 1 .45  and  1 .50    [Con-ected] 

On  page  77979,  in  the  second  column, 
in  amendatory  instruction  4.,  after  "are" 
remove  "proposed  to  be". 

|FR  Doc.  CO-30267  Filed  12-20-00:  8:45  am) 

BILLING  CODE  1505-01-0 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for  National 
Service-Learning  Clearinghouse 

Correction 

In  notice  document  00-31534 
beginning  on  page  77595,  in  the  issue  of 
Tuesday,  December  12,  2000,  make  the 
following  correction: 

On  page  77597,  in  the  second  column, 
in  the  second  full  paragraph,  in  the  last 
line,  "  http://umn.edu/serve)."  should 
read  "  http://umn.edu/~ser\'e).". 

|FR  Dor.  CO-31534  Filed  12-20-00,  8:45  am] 

BILUNG  CODE  1 505-01 -C 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Prohibited  Transaction  Exemption 
2000-63;  [Exemption  Application  No. 
D-10651,  et  al.]  Grant  of  individual 
Exemptions;  Merrill  Lynch  &  Co.,  Inc. 
(ML&Co.) 

Correction 

In  notice  document  00-31018, 
beginning  on  page  76306,  in  the  issue  of 
Wednesday,  December  6,  2000,  make 
the  following  correction: 

On  page  76308,  in  the  third  column, 
under  the  heading  FOR  FURTHER 


INFORMATION  CONTACT:,  in  the  10th  line. 
•  2000-64"  should  read  •200O-65'. 


[FR  Doc.  C:o-31018  Filed  12- 
BILLING  CODE  1505-01-0 


iO-00:  8,45  am) 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  12  and  113 

[T.D.  00-87] 
RIN1515-AC43 

Amended  Bond  Procedures  for 
Articles  Subject  to  an  Exclusion  Order 
Issued  by  the  U.S.  International  Trade 
Commission 

Correction 

In  rule  document  00-31699  beginning 
on  page  77813  in  the  issue  of 
Wednesday.  December  13.  2000,  make 
the  following  correction: 

§12.39    [Corrected] 

1.  On  page  77815.  in  the  third 
column,  in  §12. 39(b)(2),  in  the  fourth  • 
line,  remove  "9". 

Appendix  B  to  Part  1 1 3    [Corrected] 

2.  On  page  77816,  in  the  first  column, 
in  appendix  B  to  part  113,  in  the  third 
line,  remove  "11". 

[FR  Doc.  CO-31699  Filed  12-20-00.  845  am] 
BILLING  CODE  1505-01-0 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1194 

[Docket  No.  2000-01] 

RIN  3014-AA25 

Electronic  and  Information  Technology 
Accessibility  Standards 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board 

ACTION:  Final  rule. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  is  issuing  final 
accessibility  standards  for  electronic 
and  information  technology  covered  by 
section  508  of  the  Rehabilitation  A(  t 
Amendments  of  1998.  Section  508 
requires  the  Access  Board  to  publish 
standards  setting  fcjrth  a  definition  of 
electronic  and  information  technology 
and  the  technical  and  functional 
performance  criteria  necessary  for  such 
technology  to  comply  with  section  508. 
Section  508  requires  that  when  Federal 
agencies  develop,  procure,  maintain,  or 
use  electronic  and  information 
technology,  they  shall  ensure  that  the 
electronic  and  information  technology 
allows  Federal  employees  with 
disabilities  to  have  access  to  and  use  of 
information  and  data  that  is  comparable 
to  the  access  to  and  use  of  information 
and  data  by  Federal  employees  who  are 
not  individuals  with  disabilities,  unless 
an  undue  burden  would  be  imposed  on 
the  agency  Section  508  also  requires 
that  individuals  with  disabilities,  who 
are  members  of  the  public  seeking 
information  or  services  from  a  Federal 
agency,  have  access  to  and  use  of 
information  and  data  that  is  comparable 
to  that  provided  to  the  public  who  are 
not  individuals  with  disabilities,  unless 
an  undue  burden  would  be  imposed  on 
the  agency. 

DATES:  Effective  Date:  February  20, 
2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Wakefield,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW..  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-5434 
extension  139  (voice);  (202)  272-5449 
(TTY).  Electronic  mail  address: 
wakefield@access-board.gov. 


SUPPLEMENTARY  INFORMATION: 


Availability  of  Copies  and  Electronic 
Access 

Single  copies  of  this  publication  may 
be  obtained  at  no  cost  by  calling  the 
Access  Board's  automated  publications 
order  line  (202)  272-5434.  by  pressing 
J.  on  the  telephone  keypad,  then  1,  and 
requesting  publication  S-40  (Electronic 
and  Information  Technology 
Accessibility  Standards  Final  Rule). 
Persons  using  a  TTY  should  call  (202) 
27:^-5449  Please  record  a  name, 
address,  telephoni;  number  and  request 
publication  S-40.  This  document  is 
available  in  alternate  formats  upon 
request.  Persons  wh(j  want  a  copy  in  an 
alternate  format  should  specifv'  the  type 
of  format  (c:assette  tape.  Braille,  large 
print,  or  computer  disk).  This  document 
is  also  available  on  the  Board's  Internet 
site  [http://www.access-board.gov/ 
sec508/508standards.htm). 

Background 

On  .Augu.st  7.  1998.  the  President 
signed  into  law  the  Workforce 
Investment  Act  of  1998.  which  includes 
the  Rehabilitation  Act  Amendments  of 
1998  Section  508  of  the  Rehabilitation 
Act  .Amendments,  as  amended  by  the 
Workforce  Investment  Act  of  1998, 
requires  that  when  Federal  agencies 
develop,  procure,  maintain,  or  use 
electronic  and  informatitjn  technology, 
they  shall  ensure  that  the  electronic  and 
information  technology  allows  Federal 
employees  with  disabilities  to  have 
access  to  and  use  of  information  and 
data  that  is  comparable  to  the  access  to 
and  use  of  information  and  data  by 
Federal  employees  who  are  not 
individuals  with  disabilities,  unless  an 
undue  burden  would  be  imposed  on  the 
agency. '^  Section  508  also  requires  that 
individuals  with  disabilities,  who  are 
members  of  the  public  seeking 
information  or  services  from  a  Federal 
agency,  have  access  to  and  use  of 
information  and  data  that  is  comparable 
to  that  provided  to  the  public  who  are 
not  individuals  with  disabilities. 

vSection  508(a)(2)(A)  requires  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  -  to  publish  standards  setting 


'  Seftioii  508  does  nol  apply  to  nalioiul  st^i  uritv 
sv.slpins.  a.s  that  term  Is  defined  in  section  5142  of 
Itie  Clingor-<:ohen  .Act  of  119H  (40  V  S.C.  1452) 

•The  Access  Board  is  an  independent  Federal 
agency  established  hy  section  502  of  the 
Kehabilitatiun  Act  (29  i:  S.C.  792)  whose  priniarv 
mission  is  to  promote  accessibilitv  for  individuals 
with  disabilities.  The  Access  Biwrd  <  unsists  of  25 
members.  Thirteen  are  appoiiileil  In  the  President 
from  among  the  publii .  a  iiia|ont\  of  who  are 
required  to  be  individuals  with  disabilities.  The 
other  twelve  are  hends  of  the  following  Federal 
agencies  or  their  designees  whose  positions  are 


forth  a  definition  of  electronic  and 
information  technology  and  the 
technical  and  functional  performance 
criteria  necessary  for  accessibility  for 
such  technology.  If  an  agency 
determines  that  meeting  the  standards, 
when  procuring  electronic  and 
information  technology,  imposes  an 
undue  burden,  it  must  explain  why 
meeting  the  standards  creates  an  undue 
burden. 

On  March  31,  2000.  the  Access  Board 
issued  a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  (65  FR 
17346)  proposing  standards  for 
accessible  electronic  and  information 
technology.  The  proposed  standards 
were  based  on  recommendations  of  the 
Electronic  and  Information  Technology 
Access  Advisory  Committee  (EITAAC). 
The  EITAAC  was  convened  by  the 
Access  Board  in  September  1998  to 
assist  the  Board  in  fulfilling  its  mandate 
under  section  508.  It  was  composed  of 
27  members  including  representatives  of 
the  electronic  and  information 
technology  industry,  organizations 
representing  the  access  needs  of 
individuals  with  disabilities,  and  other 
persons  affected  by  accessibility 
standards  for  electronic  and  information 
technology.  Representatives  of  Federal 
agencies,  including  the  departments  of 
Commerce,  Defense,  Education,  Justice, 
Veterans  Affairs,  the  Federal 
Communications  Commission,  and  the 
General  Services  Administration,  served 
as  ex-officio  members  or  observers  of 
the  EITAAC. 

The  public  comment  period  for  the 
proposed  rule  ended  on  May  30.  2000. 
Over  100  individuals  and  organizations 
submitted  comments  on  the  proposed 
standards.  Comments  were  submitted  by 
Federal  agencies,  representatives  of  the 
information  technology  industry, 
disability  groups,  and  persons  with 
disabilities.  Approximately  35  percent 
of  the  comments  came  from  Federal 
agencies.  Fifteen  percent  came  from 
individual  companies  and  industry 
trade  associations.  Approximately  30 
percent  of  the  comments  were  from 
individuals  with  disabilities  and 
organizations  representing  persons  with 
disabilities.  Eight  states  responded  to 
the  proposed  rule  and  the  remaining 
comments  were  from  educational  or 
research  organizations. 

The  proposed  standards  covered 
various  products,  including  computers, 
software,  and  electronic  office 


equipment  in  the  Federarsector.  They 
provided  technical  criteria  specific  to 
various  types  of  technologies  and 
performance-based  requirements,  which 
focus  on  the  functional  capabilities  of 
covered  technologies.  Specific  criteria 
covered  controls,  keyboards,  and 
keypads;  software  applications  and 
operating  systems  (non-embedded); 
web-based  information  or  applications; 
telecommunications  functions;  video  or 
multi-media  products;  and  information 
kiosks  and  transaction  machines.  Also 
covered  was  compatibility  with 
adaptive  equipment  that  people  with 
disabilities  commonly  use  for 
information  and  communication  access. 

General  Issues 

This  section  of  the  preamble 
addresses  general  issues  raised  by 
comments  filed  in  response  to  th^ 
NPRM.  Individual  provisions  of  the  rule 
are  discussed  in  detail  under  the 
Section-by-Section  Analysis  below. 

Effective  Date  for  the  Enforcement  of 
Section  508 

Section  508(a)(2)(A)  required  the 
Board  to  publish  final  standards  for 
accessible  electronic  and  information 
technology  by  February  7,  2000.  Section 
508(a)(3)  provides  that  within  six 
months  after  the  Board  publishes  its 
standards,  the  Federal  Acquisition 
Regulator^'  Council  is  required  to  revise 
the  Federal  Acquisition  Regulation 
(FAR),  and  each  Federal  agency  is 
required  to  revise  the  Federal 
procurement  policies  and  directives 
under  its  control  to  incorporate  the 
Board's  standards,^ 

Because  of  the  delay  in  publishing  the 
standards,  the  proposed  rule  sought 
comment  on  making  the  standards 
effective  six  months  after  publication  in 
the  Federal  Register  to  provide  Federal 
agencies  an  opportunity  to  more  fully 
understand  the  new  standards  and 
allow  manufacturers  of  electronic  and 
information  technology  time  to  ensure 
that  their  products  comply  with  the 
standards  before  enforcement  actions 
could  be  initiated.  The  NPRM  noted  that 
postponing  the  effective  date  of  the 
Board's  standards  could  not  affect  the     * 
right  of  individuals  with  disabilities  to 
file  complaints  for  electronic  and 
information  technology  procured  after 
August  7,  2000  since  that  right  was 
established  by  the  statute. 

Comment.  There  was  a  general 
consensus  that  a  delay  in  the  effective 


1,\>'(  utui>  Level  IV  or  above:  The  deparlments  of 
Health  and  Human  .Services.  Education, 
Transportation.  Housing  and  I'rban  Development, 
Labor.  Interior.  Defen.se.  |ustice.  Veterans  Affairs, 
and  Commerce,  the  General  Services 
.\dniinistration.  and  the  United  States  Postal 
Service. 


'  Whenever  the  Access  Board  revises  its 
standards,  the  Federal  Acquisition  Regulatory- 
Council  is  required  to  revise  the  FAR,  and  each 
appropriate  Federal  agency  is  required  to  revise  its 
procurement  policies  and  directives  within  six 
months  to  incorporate  the  revisions. 


date  of  the  standards  was  warranted  to 
provide  a  reasonable  period  of  time  for 
industry  to  bring  their  products  into 
compliance  with  the  Board's  standards. 
Response.  On  July  13,  2000,  President 
Clinton  signed  into  law  the  Military 
Construction  Appropriations  Act  for 
Fiscal  Year  2001  (Public  Law  106-246) 
which  included  an  amendment  to 
section  508  of  the  Rehabilitation  Act. 
Under  the  amendment,  the  effective 
date  for  the  enforcement  of  section  508 
was  delayed  to  allow  for  additional  time 
for  compliance  with  the  Board's  final 
standards.  As  originally  written,  the 
enforcement  provisions  of  section  508 
would  have  taken  effect  on  August  7, 
2000.  The  amendment  in  Public  Law 
106-246  revises  the  enforcement  date  to 
6  months  from  publication  of  the 
Board's  final  standards,  consistent  with 
the  law's  intent.  As  a  result  of  the 
amendment,  there  is  no  need  to  delay 
the  effective  date  of  the  standards.  The 
effective  date  for  the  standards  is  largely 
an  administrative  provision  and  does 
not  affect  the  date  by  which  complaints 
may  be  filed  under  section  508. 
Complaints  and  lawsuits  may  be  filed  6 
months  from  the  date  of  publication  of 
these  standards  in  the  Federal  Register. 

Technical  and  Functional  Performance 
Criteria 

Section  508  (a)(2)(A)(ii)  requires  the 
Board  to  develop  technical  and 
functional  performance  criteria 
necessary  to  implement  the 
requirements  of  section  508. 

Comment.  The  Information 
Technology  Association  of  America 
(ITAA)  commented  that  the  specificity 
of  many  of  the  proposed  provisions  go 
beyond  what  may  be  characterized  as 
technical  and  functional  performance 
criteria.  ITAA  commented  that  the 
statute  intended  that  the  standards  be 
set  forth  in  terms  of  technical  and 
functional  performance  criteria  as 
opposed  to  technical  design 
requirements.  Performance  criteria  are 
intended  to  give  discretion  in  achieving 
the  required  end  result.  ITAA 
commented  that  product  developers, 
who  have  a  broad  understanding  of  their 
own  products,  industry  standards,  and 
future  trends  need  this  discretion  to 
meet  the  requirements  of  section  508 
and  that  it  is  impossible  to  predict 
accurately  future  technological 
advances.  Design  requirements,  they 
added,  inhibit  development  and 
innovation.  ITAA  was  concerned  that 
many  of  the  proposed  provisions  would 
impede  technological  advancements 
because  they  were  too  specific.  On  the 
other  hand,  ITAA  supported  proposed 
§  1194.5,  Equivalent  Facilitation, 


because  it  would  lessen  the  adverse 
impact  of  the  specific  requirements. 

Response.  According  to 
administration  policy,  performance 
standards  are  generally  to  be  preferred 
to  engineering  or  design  standards 
because  performance  standards  provide 
the  regulated  parties  the  flexibility  to 
achieve  the  regulator^'  objective  in  a 
more  cost-effective  way.  The  Board  was 
given  the  responsibility  to  develop 
technical  and  functional  performance 
criteria  necessary  to  implement  the 
requirements  of  section  508.  Thus,  the 
standards  provide  technical 
requirements  as  well  as  functional 
performance  criteria.  The  standards 
reflect  the  need  to  be  as  descriptive  as 
possible  because  procurement  officials 
and  others  need  to  know  when 
compliance  with  section  508  has  been 
achieved  and  because  the  failure  to  meet 
the  standards  can  result  in  an 
enforcement  action.  Several  provisions, 
such  as  those  regarding  time-out 
features,  have  been  revised  in  the  final 
rule  to  be  more  performance  oriented 
rather  than  specific  design  standards. 

Section-by-Section  Analysis 

This  section  of  the  preamble 
summarizes  each  of  the  provisions  of 
the  final  rule  and  the  conunents 
received  in  response  to  the  proposed 
rule.  Where  the  provision  in  the  final 
rule  differs  from  that  of  the  proposed 
rule,  an  explanation  of  the  modification 
is  provided.  The  text  of  the  final  rule 
follows  this  section. 

Subpart  A — General 

Section  1194.1     Purpose 

This  section  describes  the  purpose  of 
the  standards  which  is  to  implement 
section  508  of  the  Rehabilitation  Act  of 
1973.  as  amended  by  the  Workforce 
Investment  Act  of  1998.  No  substantive 
comments  were  received  and  no 
changes  have  been  made  to  this  section 
in  the  final  rule. 

Section  1194.2    Application 

This  section  specifies  what  electronic 
and  information  technology  is  covered 
by  the  standards.  Electronic  and 
information  technology  covered  by 
section  508  must  comply  with  each  of 
the  relevant  sections  of  this  part.  For 
example,  a  computer  and  its  software 
programs  would  be  required  to  comply 
with  §  1194.26,  Desktop  and  portable 
computers.  §  1194.21.  Software 
applications  and  operating  systems,  and 
the  functional  performance  criteria  in 
§  1194.31.  Paragraph  (a)  states  the 
general  statutory'  requirement  for 
electronic  and  information  technology 
that  must  comply  with  the  standards 
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unless  doing  so  would  result  in  an 
undue  burden.  The  term  "undue 
burden"  is  defined  at  §  1194.4 
(Definitions)  and  is  discussed  in  the 
preamble  under  that  section 

Paragraph  (a)(1)  states  the  statutorv 
obligation  of  a  Federal  agency  to  make 
information  and  data  available  by  an 
alternative  means  when  complying  with 
the  standards  would  result  in  an  undue 
burden.  For  example,  a  Federal  agency 
wishes  to  purchase  a  computer  program 
that  generates  maps  denoting  regional 
demographics  If  the  agency  determines 
that  it  would  constitute  an  undue 
burden  to  purchase  an  accessible 
version  of  such  a  program,  the  agency 
would  be  required  to  malce  the 
information  provided  by  the  program 
available  in  an  alternative  means  to 
users  with  disabilities.  In  addition,  the 
requirements  to  make  reasonable 
accommodations  for  the  needs  of  an 
employee  with  a  disability  under 
section  501  and  to  provide  overall 
program  accessibility  under  section  504 
of  the  Rehabilitation  Act  also  apply 

Comment  The  National  Federation  of 
the  Blind  (NFB)  suggested  that 
additional  language  be  added  that 
would  require  agencies  to  provide 
information  hv  an  alternative  means  at 
the  same  time  the  information  and  data 
are  made  available  to  others. 

Rpsponse.  This  paragraph  restates  the 
general  statutory'  requirement  to  provide 
an  alternative  means  of  providing  an 
individual  the  use  of  the  information 
and  data.  Providing  individuals  with 
information  and  data  by  an  alternative 
means  necessarily  requires  flexibility 
and  will  generally  be  dealt  with  on  .i 
case-by-case  approach.  Although,  the 
Board  agrees  that  information  provided 
by  an  alternative  means  should  be 
provided  at  generally  the  same  time  as 
the  information  is  made  available  to 
others,  the  provision  provides  the 
needed  flexibility  to  ensure  that 
agencies  can  make  case-by-case 
decisions  No  substantive  changes  were 
made  in  the  final  rule. 

Paragraph  (a)(2)  sets  forth  the 
statutory  requirement  for  an  agency  to 
document  any  claim  of  undue  burden  in 
a  procurement.  Such  documentation 
must  explain  in  detail  which  provision 
or  provisions  of  this  rule  impose  an 
undue  burden  and  the  extent  of  such  a 
burden  The  agency  should  discuss  each 
of  the  factors  considered  in  its  undue 
burden  analysis. 

Comment  The  General  Services 
Administration  was  concerned  that  this 
provision  was  too  limiting  because  it 
only  referred  to  products  which  are 
procured  by  the  Federal  Government 
and  did  not  include  products  which  are 
developed,  maintained,  or  used.  The 


American  (Council  of  the  Blind  (ACB) 
recommended  that  the  requirement  for 
documentation  apply  when  agencies 
claim  the  lack  of  commercially  available 
accessible  equipment  or  software.  The 
NFB  commented  that  there  should  be  a 
requirement  for  agencies  to  explain  the 
specific  alternate  means  to  be  used  to 
provide  information  or  data.  Without 
such  a  requirement,  they  argued, 
persons  with  disabilities  must  be 
knowledgeable  enough  to  inquire  about 
an  alternate  means  after  first  discovering 
that  the  product  used  for  the 
information  and  data  is  not  accessible. 
Although  agencies  would  be  expected  to 
know  in  advance  when  products  will 
not  be  accessible,  persons  with 
disabilities  will  not  have  this 
information  until  encountering  the 
problem. 

Response  Paragraph  (a)(2)  addresses 
the  documentation  of  undue  burden.  By 
statute,  the  requirement  to  document  an 
undue  burden  applies  only  to 
procurements.  This  rule  does  not 
prescribe  the  needed  documentation  of 
a  finding  of  an  undue  burden  but  merely 
restates  the  statutory  requirement  that  a 
finding  be  documented  The  FAR  is 
expected  to  address  the  needed 
documentation.  No  substantive  changes 
have  been  made  in  the  final  rule. 

Paragraph  (b)  states  that  procurement 
of  produc:ts  (  omplying  with  this  part  is 
subject  to  commercial  availability.  The 
concept  of  commercial  availability  is 
based  on  existing  pnivisions  in  the  FAR 
(see  48  CFR  2.101.  Definitions  of  Words 
and  Terms:  Commercial  item). 

The  proposed  rule  provided  that  the 
standards  applied  to  products  which 
were  available  in  the  commercial 
marketplace:  would  be  available  in  time 
to  meet  an  agency's  delivery 
requirements  through  advances  in 
technology  or  performance;  or  were 
developed  in  response  to  a  Government 
solicitation.  As  noted  in  the  preamble, 
this  language  was  derived  from  the 
definition  for  "commercial  item"  in  the 
FAR  cited  above.  The  preamble  to  the 
proposed  rule  stated  that  the 
determination  of  commercial 
availability  is  to  be  applied  on  a 
provision  by  provision  basis. 

Ckimment  A  number  of  commenters 
sought  further  clarification  of  this 
provision.  Several  commenters  from  the 
information  technology  industry  and 
some  Federal  agencies  were  concerned 
that  the  concept  of  what  is 
commercially  available  was  more 
appropriately  within  the  jurisdiction  of 
the  Federal  Acquisition  Regulatory 
Council.  The  American  Foundation  for 
the  Blind  (AFB)  and  the  ACB  wanted 
agencies  to  document  their 
determination  that  a  product  was  not 


commercially  available  similar  to  what 
is  required  under  undue  burden.  The 
ITAA  com^mented  that  commercial 
availability  should  not  be  applied  on  a 
provision  by  provision  basis. 

Response.  The  Board  agrees  that  the 
FAR  is  the  appropriate  venue  for 
addressing  commercial  availability.  The 
Board  believes  that  the  concept  of 
commercial  availability  is  captured  in 
the  FAR  definition  of  "commercial 
item". 

With  respect  to  documentation. 
Federal  agencies  may  choose  to 
document  a  determination  that  a 
product  is  not  available  in  the 
commercial  marketplace  in  anticipation 
of  a  subsequent  inquiry.  However,  such 
documentation  is  not  required  by 
section  508. 

Similar  to  an  undue  burden  analysis, 
agencies  cannot  claim  that  a  product  as 
a  whole  is  not  commercially  available 
because  no  product  in  the  marketplace 
meets  all  the  standards.  If  products  are 
commercially  available  that  meet  some 
but  not  all  of  the  standards,  the  agency 
must  procure  the  product  that  best 
meets  the  standards.  The  final  rule  has 
been  modified  to  clarify  this 
application. 

Paragraph  (c)  applies  this  rule  to 
electronic  and  information  technology 
developed,  procured,  maintained,  or 
used  by  an  agency  directly  or  used  by 
a  contractor  pursuant  to  a  contract  with 
an  agency. 

Comment.  The  ITAA  commented  that 
this  provision  conflicts  with  section 
508.  For  example,  they  commented  that 
if  a  contract  required  a  vendor  to 
purchase  and  maintain  a  specific 
computer  system  for  the  purpose  of 
gathering  and  relaying  certain  data  to  an 
agency,  the  standards  would  apply  to 
such  a  computer  system  even  if  the 
system  would  be  used  only  by  vendor 
employees.  In  addition,  ITAA 
commented  that  this  is  not  a  technical 
and  functional  performance  criterion, 
and  should  be  addressed  by  the  FAR. 

Response.  Consistent  with  section 
5002(3)(C)  of  the  Clinger-Cohen  Act  of 
1996  (40  U.S.C.  1452)  and  as  fiirther 
discussed  in  section  1194.3(b)  below, 
products  used  by  a  contractor  which  are 
incidental  to  a  contract  are  not  covered 
by  this  rule.  For  example,  a  Federal 
agency  enters  into  a  contract  to  have  a 
web  site  developed  for  the  agency.  The 
contractor  uses  its  own  office  system  to 
develop  the  web  site.  The  web  site  is 
required  to  comply  with  this  rule  since 
the  web  site  is  the  purpose  of  the 
contract,  however,  the  contractor's 
office  system  does  not  have  to  comply 
with  these  standards,  since  the 
equipment  used  to  produce  the  web  site 
is  incidental  to  the  contract.  See  section 
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1194.3(b)  below.  No  changes  were  made 
to  this  provision  in  the  final  rule. 

Section  1194.3    General  Exceptions 

This  section  provides  general 
exceptions  from  the  standards. 
Paragraph  (a)  provides  an  exception  for 
telecommunications  or  information 
systems  operated  by  agencies,  the 
function,  operation,  or  use  of  which 
involves  intelligence  activities, 
cryptologic  activities  related  to  national 
security,  command  and  control  of 
military  forces,  equipment  that  is  an 
integral  part  of  a  weapon  or  weapons 
system,  or  systems  which  are  critical  to 
the  direct  fulfillment  of  military  or 
intelligence  missions.  This  exception  is 
statutory  under  section  508  and  is 
consistent  with  a  similar  exception  in 
section  5142  of  the  Clinger-Cohen  Act  of 
1996.  This  exception  does  not  apply  to 
a  system  that  is  to  be  used  for  routine 
administrative  and  business 
applications  (including  payroll,  finance, 
logistics,  and  personnel  management 
applications).  For  example,  software 
used  for  payroll,  word  processing 
software  used  for  production  of  routine 
documents,  ordinary  telephones, 
copiers,  fax  machines,  and  web 
applications  must  still  comply  with  the 
standards  even  if  they  are  developed, 
prociuBd,  maintained,  or  used  by  an 
agency  engaged  in  intelligence  or 
military  activities.  The  Board 
understands  that  the  Department  of 
Defense  interprets  this  to  mean  that  a 
computer  designed  to  provide  early 
missile  laimch  detection  would  not  be 
subject  to  these  standards,  nor  would 
administrative  or  business  systems  that 
must  be  architecturally  tightly  coupled 
with  a  mission  critical,  national  security 
system,  to  ensure  interoperability  and 
mission  accomplishment.  No 
substantive  comments  were  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Paragraph  (b)  provides  an  exception 
for  electronic  and  information 
technology  that  is  acquired  by  a 
contractor  incidental  to  a  Federal 
contract.  That  is,  the  products  a 
contractor  develops,  procures, 
maintains,  or  uses  which  are  not 
specified  as  part  of  a  contract  with  a 
Federal  agency  are  not  required  to 
comply  with  liiis  part.  For  example,  a 
consulting  firm  that  enters  into  a 
contract  with  a  Federal  agency  to 
produce  a  report  is  not  required  to 
procure  accessible  computers  and  word 
processing  software  to  produce  the 
report  regardless  of  whether  those 
products  were  used  exclusively  for  the 
government  contract  or  used  on  both 
govenmient  and  non-government 
related  activities  since  the  purpose  of 


the  contract  was  to  procure  a  report. 
Similarly,  if  a  firm  is  contracted  to 
develop  a  web  site  for  a  Federal  agency, 
the  web  site  created  must  be  fully 
compliant  with  this  part,  but  the  firm's 
own  web  site  would  not  be  covered.  No 
substantive  comments  were  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Paragraph  (c)  clarifies  that,  except  as 
required  to  comply  with  these 
standards,  this  part  does  not  require  the 
installation  of  specific  accessibility- 
related  software  or  the  attachment  of  an 
assistive  technology  device  at  a 
workstatioii  of  a  Federal  employee  who 
is  not  an  individual  with  a  disability. 
Specific  accessibility  related  software 
means  software  which  has  the  sole 
function  of  increasing  accessibility  for 
persons  with  disabilities  to  other 
software  programs  {e.g.,  screen 
magnification  software).  The  purpose  of 
section  508  and  these  standards  is  to 
build  as  much  accessibility  as  is 
reasonably  possible  into  general 
products  developed,  procured, 
maintained,  or  used  by  agencies.  It  is 
not  expected  that  every  computer  will 
be  equipped  with  a  refreshable  Braille 
display,  or  that  every  software  program 
will  have  a  built-in  screen  reader.  Such 
assistive  technology  may  be  required  as 
part  of  a  reasonable  accommodation  for 
an  employee  with  a  disability  or  to 
provide  program  accessibility.  To  the 
extent  that  such  technology  is 
necessary,  products  covered  by  this  part 
must  not  interfere  with  the  operation  of 
the  assistive  technology.  No  substantive 
comments  were  received  and  no 
changes  have  been  made  to  this  section 
in  the  final  rule. 

Paragraph  (d)  specifies  that  when 
agencies  provide  access  to  information 
or  data  to  the  public  through  electronic 
and  information  technology,  agencies 
are  not  required  to  make  equipment 
owned  by  the  agency  available  for 
access  and  use  by  individuals  with 
disabilities  at  a  location  other  than  that 
where  the  electronic  and  information 
technology  is  provided  to  the  public,  or 
to  purchase  equipment  for  access  and 
use  by  individuals  with  disabilities  at  a 
location  other  than  that  where  the 
electronic  and  information  technology  is 
provided  to  the  public.  For  example,  if 
an  agency  provides  an  information  kiosk 
in  a  Post  Office,  a  means  to  access  the 
kiosk  information  for  a  person  with  a 
disability  need  not  be  provided  in  any 
location  other  than  at  the  kiosk  itself. 

Comment.  The  ACB  commented  that 
where  a  location  is  not  accessible,  an 
agency  must  provide  the  information  in 
a  location  that  is  accessible  to  people 
with  disabilities. 


Response.  This  paragraph  restates  the 
general  statutory  requirement  that  when 
agencies  provide  access  to  information 
or  data  to  the  public  through  electronic 
and  information  technolog>'.  the 
agencies  are  not  required  to  make 
equipment  owned  by  the  agency 
available  for  access  and  use  by 
individuals  with  disabilities  at  a 
location  other  than  that  where  the 
electronic  and  information  technologj'  is 
provided  to  the  public,  or  to  purchase 
equipment  for  access  and  use  by 
individuals  with  disabilities  at  a 
location  other  than  that  where  the 
electronic  and  information  technology'  is 
provided  to  the  public.  The  accessibility 
of  the  location  would  be  addressed 
under  section  504  of  the  Rehabilitation 
Act  or  other  Federal  laws.  No 
substantive  changes  were  made  in  the 
final  rule. 

Paragraph  (e)  states  that  compliance 
with  this  part  does  not  require  a 
fundamental  alteration  in  the  natiue  of 
a  product  or  service  or  its  components. 

Comment.  The  AFB  commented  that 
fundamental  alteration  is  not  an 
appropriate  factor  to  include  in  this  rule 
since  the  statute  provides  undue  burden 
as  the  proper  protection  and  allowing  a 
fundamental  alteration  exemption 
weakens  the  intent  of  the  statute  and  its 
high  expectations  of  government.  If  the 
concept  of  fundamental  alteration  is 
maintained,  AFB  recommended  that  it 
be  part  of  an  explanation  of  undue 
burden.  The  Department  of  Commerce 
agreed  that  the  inclusion  of  a 
fundamental  alteration  exception  would 
negate  the  purpose  of  section  508.  The 
Trace  Research  and  Development  Center 
said  that  the  term  should  be  defined. 

The  Information  Technology  Industry 
Council  (ITIC)  conunented  that  the 
Board  should  expand  the  concept  of 
fundamental  alteration  by  stating  that  an 
agency  should  not  be  required  to 
fundamentally  alter  the  nature  of  a 
program  or  service  that  the  agency 
offers. 

Response.  Fundamental  alteration  is 
an  appropriate  exception  for  inclusion 
in  the  standards.  It  means  a  change  in 
the  fundamental  characteristic  or 
purpose  of  the  product  or  service,  not 
merely  a  cosmetic  or  aesthetic  change. 
For  example,  an  agency  intends  to 
procure  pocket-sized  pagers  for  field 
agents  for  a  law  enforcement  agency. 
Adding  a  large  display  to  a  small  pager 
may  fundamentally  alter  the  device  by 
significantly  changing  its  size  to  such  an 
extent  that  it  no  longer  meets  the 
purpose  for  which  it  was  intended,  that 
is  to  provide  a  communication  device 
which  fits  in  a  shirt  or  jacket  pocket.  For 
some  of  these  agents,  portability  of 
electronic  equipment  is  a  paramount 


80504        Federal  Register /  Vol    65.  No.  246 /Thursday.  December  21.  2000 /Rules  and  Regulations 


concern  Generally,  adding  access 
should  not  change  the  basic  purpose  or 
characteristics  of  a  product  in  a 
fundamental  way. 

Comment  The  ITAA  commented  that 
telecommunications  equipment 
switches,  servers,  and  other  similar 
"back  office"  equipment  which  are  used 
for  equipment  maintenance  and 
administration  functions  should  be 
exempt  from  the  standards  For 
example,  in  the  case  of 
telecommunications  equipment, 
technicians  might  need  to  configure 
service  databases,  remove  equipment 
panels  to  replace  components,  or  run 
tests  to  verify  functionality  ITAA 
commented  that  section  508  should  not 
apply  to  these  types  of  products  since 
applying  requirements  to  such  products 
would  have  serious  design  and  cost 
ramifications. 

Response  The  Board  agrees  and  has 
provided  an  exception  that  products 
located  in  spaces  frequented  only  by 
service  personnel  for  maintenance, 
repair,  or  occasional  monitoring  of 
equipment  are  not  required  to  comply 
with  this  part.  This  exception  is 
consistent  with  a  similar  exception  in 
the  Boards  guidelines  under  the 
Americans  with  Disabilities  Act  (.\DAI 
(§4  1  l(5)(b)  36CFR  part  1191)  and  the 
Architectural  Barriers  Act  (§4  1  2(5) 
exception.  Uniform  Federal 
Accessibilitv  Standards  Appendix  A  to 
41  CFRpart'lOl-19.6) 

Sectjon  1194  4     Definitions 

Accessible  The  term  accessible  was 
defined  in  the  proposed  rule  in  terms  of 
compliance  with  the  standards  in  this 
part,  as  is  common  with  other 
accessibility  standards  As  proposed,  if 
a  product  complies  with  the  standards 
in  this  part,  it  is  "accessible";  if  it  does 
not  comply,  it  is  not  accessible. 

Comment  The  Trace  Research  and 
Development  Center  (Trace  Center)  and 
the  General  Services  Administration 
commented  that  the  proposed  definition 
of  accessible  would  mean  that  products 
can  be  declared  "accessible  '  if  they  are 
merely  compatible  with  assistive 
technology  and  that  the  definition  of 
accessible  was  being  used  as  a  measure 
of  compliance  The  Trace  Center 
commented  that  the  problem  with  this 
approach  is  that  a  product  could  have 
few  or  no  accessibility  features  because 
it  was  an  undue  burden  and  still  be 
considered  accessible. 

Response  Although  the  term 
accessible  was  used  sparingly  in  the 
proposed  rule,  the  Board  agrees  that  the 
definition  may  be  problematic.  The  term 
as  used  in  the  proposed  rule  was  in  fact 
addressing  products  which  comply  with 
the  standards.  Products  covered  by  this 


part  are  required  to  comply  with  all 
applicable  provisions  of  this  part. 
Accordingly,  the  definition  has  been 
eliminated  in  the  final  rule  and  the  term 
accessible  is  not  used  in  the  text  of  the 
final  rule  A  product  is  compliant  with 
the  requirements  of  section  508  of  the 
Rehabilitation  Act  of  1973  (as  amended 
by  the  Workforce  Investment  Act  of 
1998)  by  meeting  all  the  applicable 
provisions  of  part  1 194. 

Agency  The  term  agency  includes 
any  Federal  department  or  agency, 
including  the  United  States  Postal 
Service.  No  substantive  comments  were 
received  regarding  this  definition  and 
no  changes  have  been  made  in  the  final 
rule 

Alternate  formats.  Certain  product 
information  is  required  to  be  made 
available  in  alternate  formats  to  be 
usable  by  individuals  with  various 
disabilities.  Consistent  with  the  Board's 
Telecommunications  Act  Accessibility 
Guidelines  (36  C:FR  part  1193),  the 
proposed  rule  defined  alternate  formats 
as  those  formats  which  are  usable  by 
people  with  disabilities.  The  proposed 
definition  noted  that  the  formats  may 
include  Braille,  ASCII  text,  large  print, 
recorded  audio,  and  accessible  internet 
programming  or  coding  languages, 
among  others.  ASCII  refers  to  the 
American  Standard  Code  for 
Information  Interchange,  which  is  an 
American  National  Standards  Institute 
(ANSI)  standard  defining  how 
computers  read  and  write  commonly 
used  letters,  numbers,  punctuation 
marks,  and  other  codes. 

Comment  One  commenter  was 
concerned  that  the  term  "accessible 
internet  programming  or  coding 
languages"  used  in  the  description  of 
acceptable  alternate  formats  was 
somewhat  ambiguous  and 
recommended  using  the  term 
"accessible  internet  formats" 

Response  The  Board  agrees  that  the 
term  "accessible  internet  programming 
or  coding  languages"  may  be  vague.  In 
addition,  as  noted  above,  the  final  rule 
will  not  include  the  term  "accessible". 
The  definition  for  alternate  formats  has 
been  modified  to  refer  to  "electronic 
formats  which  comply  with  this  part". 
This  change  will  permit,  for  instance, 
alternate  formats  to  include  a  computer 
file  (either  on  the  internet  or  saved  on 
a  computer  disk)  that  can  be  viewed  by 
a  browser  and  which  complies  with  the 
standards  for  web  pages.  No  other 
changes  have  been  made  to  the 
definition  in  the  final  rule. 

Alternate  methods.  The  proposed  rule 
used  the  term  "alternate  modes"  which 
was  defined  as  different  means  of 
providing  information  to  users  of 
products,  including  product 


documentation,  such  as  voice,  fax,  relay 
service,  TTY,  internet  posting, 
captioning,  text-to-speech  synthesis, 
and  audio  description. 

Comment.  One  commenter  suggested 
that  "alternate  methods"  would  be  a 
better  term  to  describe  the  different 
means  of  providing  information.  The 
commenter  was  concerned  that  the  term 
alternate  modes  would  be  confused  with 
alternate  modes  of  operation  of  the 
product  itself  which  does  not 
necessarily  refer  to  how  the  information 
is  provided. 

Response.  The  Board  agrees  that  the 
term  alternate  methods  is  a  more 
descriptive  and  less  confusing  term  than 
the  term  alternate  modes.  Other  thaui  the 
change  in  terminology  from  alternate 
modes  to  alternate  methods,  no  other 
changes  have  been  made  to  the 
definition  in  the  final  rule. 

Assistive  technology.  Assistive 
technology  is  defined  as  any  item,  piece 
of  equipment,  or  system,  whether 
acquired  commercially,  modified,  or 
customized,  that  is  conmionly  used  to 
increase,  maintain,  or  improve 
functional  capabilities  of  individuals 
with  disabilities.  The  definition  was 
derived  from  the  definition  of  assistive 
technology  in  the  Assistive  Technology 
Act  of  1998  (29  U.S.C.  3002).  The 
preamble  to  the  proposed  rule  noted 
that  assistive  technology  may  include 
screen  readers  which  allow  persons  who 
cannot  see  a  visual  display  to  either 
hear  screen  content  or  read  the  content 
in  Braille,  specialized  one-handed 
keyboards  which  allow  an  individual  to 
operate  a  computer  with  only  one  hand, 
and  specialized  audio  amplifiers  that 
allow  persons  with  limited  hearing  to 
receive  an  enhanced  audio  signal.  No 
substantive  comments  were  received 
regarding  this  definition  and  no  changes 
have  been  made  in  the  final  rule. 

Electronic  and  information 
technology.  This  is  the  statutory  term  for 
the  products  covered  by  the  standards 
in  this  part.  The  statute  explicitly 
required  the  Board  to  define  this  term, 
and  required  the  definition  to  be 
consistent  with  the  definition  of 
information  technology  in  the  Clinger- 
Cohen  Act  of  1996.  The  Board's 
proposed  definition  of  information 
technology  was  identical  to  that  in  the 
Clinger-Cohen  Act.  Electronic  and 
information  technology  was  defined  in 
the  proposed  rule  to  include 
information  technology,  as  well  as  any 
equipment  or  interconnected  system  or 
subsystem  of  equipment,  that  is  used  in 
the  creation,  conversion,  or  duplication 
of  data  or  information. 

Information  technology  includes 
computers,  ancillary  equipment, 
software,  firmware  and  similar 
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procedures,  services  (including  support 
services),  and  related  resources. 
Electronic  and  information  technology 
includes  information  technology 
products  like  those  listed  above  as  well 
as  telecommunications  products  {such 
as  telephones),  information  kiosks  and 
transaction  machines,  World  Wide  Web 
sites,  multimedia,  and  office  equipment 
such  as  copiers,  and  fax  machines. 

Consistent  with  the  FAR,*  the  Board 
proposed  that  electronic  and 
information  technology  not  include  any 
equipment  that  contains  embedded 
information  technology  that  is  used  as 
an  integral  part  of  the  product,  but  the 
principal  function  of  which  is  not  the 
acquisition,  storage,  manipulation, 
management,  movement,  control, 
display,  switching,  interchange, 
transmission,  or  reception  of  data  or 
information.  For  example,  HVAC 
(heating,  ventilation,  and  air 
conditioning)  equipment  such  as 
thermostats  or  temperature  control 
devices,  and  medical  equipment  where 
information  technology  is  integral  to  its 
operation,  are  not  information 
technology. 

Comment.  Several  commenters 
recommended  that  the  exception  for 
HVAC  control  devices  and  medical 
equipment  be  revised  in  the  final  rule. 
The  commenters  were  concerned  that 
the  exception  was  too  broad  in  that  it 
exempted  equipment  such  as  medical 
diagnostic  equipment  that  they  felt 
should  be  covered  by  the  rule.  In 
addition,  the  National  Association  of  the 
Deaf  (NAD)  requested  that  public 
address  systems,  alarm  systems,  and 
two-way  communications  systems  such 
as  intercoms  be  expressly  included  as 
electronic  and  information  technology. 

Response.  The  exemption  is 
consistent  with  existing  definitions  for 
information  technology  in  the  FAR. 
Public  address  systems,  alarm  systems, 
and  two-way  communications  systems 
are  already  addressed  by  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  and  will  be  addressed  in 
more  detail  in  the  Board's  guidelines 
under  the  Architectural  Barriers  Act 
which  apply  to  Federal  facilities.  No 
changes  have  been  made  to  the 
definition  in  the  final  rule. 

Information  technology.  The 
definition  of  information  technology  is 
identical  to  that  in  the  Clinger-Cohen 
Act,  that  is,  any  equipment  or 
interconnected  system  or  subsystem  of 
equipment,  that  is  used  in  the  automatic 
acquisition,  storage,  manipulation, 
management,  movement,  control, 
display,  switching,  interchange, 


M8CFR  Chapter  1,  part  2,  §2.101  Definitions 
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transmission,  or  reception  of  data  or 
information.  Information  technology 
includes  computers,  ancillary 
equipment,  software,  firmware  and 
similar  procedures,  services  (including 
support  services),  and  related  resources. 
No  substantive  comments  were  received 
regarding  this  definition  and  no  changes 
have  been  made  in  the  final  rule. 

Operable  controls.  The  proposed  rule 
defined  operable  controls  as  those 
components  of  a  product  that  require 
physical  contact  for  normal  operation  of 
the  device.  Examples  of  operable 
controls  were  provided,  including  on/ 
off  switches,  buttons,  dials  and  knobs, 
mice,  keypads  and  other  input  devices, 
copier  paper  trays  (both  for  inserting 
paper  to  be  copied  and  retrieving 
finished  copies),  coin  and  card  slots, 
card  readers,  and  similar  components. 
The  proposed  rule  also  clarified  that 
operable  controls  do  not  include  voice- 
operated  controls. 

Comment.  One  commenter  was 
concerned  that  the  term  paper  trays  was 
confusing  and  interpreted  it  to  mean  the 
large  trays  on  a  copier  which  are  loaded 
with  reams  of  paper  for  copying.  The 
commenter  suggested  that  the  term 
input  and  output  trays  be  used  instead. 

Response.  The  Board  agrees  that  input 
and  output  trays  are  more  descriptive. 
The  final  rule  reflects  this  change  which 
is  intended  to  apply  to  products  in  their 
normal  operation  rather  than  when  the 
product  may  be  used  for  maintenance, 
repair,  or  occasional  monitoring.  For 
example,  a  user  should  be  able  to  add 
paper  to  a  desktop  laser  printer.  No 
other  changes  have  been  made  to  this 
definition. 

Product.  The  term  product  is  used  in 
the  rule  as  a  shorthtind  for  electronic 
and  information  technology.  No 
substantive  conunents  were  received 
regarding  this  definition  and  no  changes 
have  been  made  in  the  final  rule. 

Self  contained,  closed  products.  This 
term  was  not  used  in  the  proposed  rule 
and  is  provided  in  the  final  rule  as  a 
result  of  the  reorganization  of  the 
standards.  Self  contained,  closed 
products,  are  those  that  generally  have 
embedded  software  and  are  commonly 
designed  in  such  a  fashion  that  a  user 
cannot  easily  attach  or  install  assistive 
technology.  These  products  include,  but 
are  not  limited  to,  information  kiosks 
and  information  transaction  machines, 
copiers,  printers,  calculators,  fax 
machines,  and  other  similar  types  of 
products. 

Telecommunications.  The  definition 
for  teleconununications  is  consistent 
with  the  definition  in  the  Board's 
Telecommunications  Act  Accessibility 
Guidelines  and  the  definition  of 
telecommunications  in  the 


Telecommunications  Act.  No 
substantive  comments  were  received 
regarding  this  definition  and  no  changes 
have  been  made  in  the  final  rule, 

TTY.  TTYs  are  machinery  or 
equipment  that  employ  interactive  text 
based  communications  through  the 
transmission  of  coded  signals  across  the 
telephone  network. 

Comment.  The  Trace  Center 
recommended  adding  the  word 
"baudot"  to  the  definition  of  TTY  to 
clarify  that  the  term  is  not  meant  to  be 
broader  than  baudot  TTYs.  The  NAD 
and  other  consumer  groups,  however, 
supported  the  Board's  definition  and 
encouraged  the  Board  to  use  the  same 
definition  consistently. 

Response.  The  definition  for  the  term 
TTY  is  consistent  with  the  definition  of 
TTY  in  the  Board's  ADA  Accessibility 
Guidelines  and  Telecommunications 
Act  Accessibility  Guidelines.  No 
changes  have  been  made  to  the 
definition  in  the  final  rule. 

Undue  burden.  The  final  rule  defines 
the  term  undue  burden  as  "significant 
difficulty  or  expense."  In  determining 
what  is  a  significant  difficulty  or 
expense,  each  agency  must  consider  the 
resources  available  to  the  program  or 
component  for  which  the  product  is 
being  developed,  maintained,  used  or 
procured.  The  proposed  rule  defined 
undue  burden  as  an  action  that  would 
result  in  significant  difficulty  or 
expense  considering  all  agency 
resources  available  to  the  agency  or 
component.  The  Board  sought  comment 
in  the  NPRM  on  two  additional  factors 
(identified  as  factor  (2)  and  factor  (3)  in 
the  preamble)  for  agencies  to  consider  in 
assessing  a  determination  of  an  undue 
burden.  Factor  (2)  addressed  the 
compatibility  of  an  accessible  product 
with  the  agency's  or  component's 
infrastructure,  including  security,  and 
the  difficulty  of  integrating  the 
accessible  product.  Factor  (3)  concerned 
the  functionality  needed  from  the 
product  and  the  technical  difficulty 
involved  in  making  the  product 
accessible. 

Comment.  The  ITAA.  ITIC  and  the 
Oracle  Corporation  opposed  the 
inclusion  of  a  definition  for  imdue 
burden  in  the  final  rule.  Both  the  ITAA 
and  the  ITIC  commented  that  defining 
undue  burden  was  beyond  the  Board's 
authority.  Oracle  suggested  that  the 
concept  of  undue  burden  under  section 
508  was  beyond  the  Board's  expertise  in 
that  it  was  a  procurement  matter.  The 
commenters  were  also  concerned  that 
the  Board's  definition  was  too  narrow. 
Alternatively,  if  the  Board  was  to  adopt 
a  definition  for  undue  burden,  the  ITAA 
favored  adoption  of  the  factors 
associated  with  undue  burden  and 
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undue  hardship  in  the  ADA  and  section 
504  of  the  Rehabilitation  Act.  In 
particular,  the  ITAA  recommended 
adoption  of  the  "nature  and  cost"  of  the 
accommodation  as  a  factor  for 
consideration.  ITIC  favored  adoption  of 
the  employment  factors  in  title  I  of  the 
ADA  if  the  Board  were  to  include  a 
definition  of  undue  burden.  Both  the 
ITAA  and  the  ITIC  also  favored  the 
adoption  of  factors  (2)  and  (3)  identified 
in  the  MPRM  if  undue  burden  was  to  be 
addressed  in  the  final  rule. 

The  remainder  and  majority  of  the 
commenters  did  not  address  the  issue  of 
whether  the  Board  should  adopt  a 
definition  of  undue  burden,  but  rather 
how  to  define  it.  At  least  two  Federal 
agencies  and  10  organizations 
representing  persons  with  disabilities 
opposed  the  inclusion  of  factors  (2)  and 
(3)  suggested  in  the  NPRM.  The 
Department  of  Commerce  and  a  majt)ritv 
of  advocacy  organizations  representing 
people  with  disabilities  opposed  factors 
(2)  and  (3)  on  the  grounds  that  the 
factors  would  create  a  loophole  for 
agencies  to  avoid  compliance  with 
section  508.  The  Department  of  Veterans 
Affairs  opposed  factor  (3)  as  it 
considered  that  factor  to  be  more  about 
job  assignment  than  undue  burden. 
Several  commenters  including  Sun 
Microsystems  and  Adobe  Systems 
favored  adopting  factors  (2)  and  (3)  in 
the  definition  of  undue  burden  The 
Social  Security  Administration  (SSA) 
and  the  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  sought  guidance 
as  to  the  amount  of  increased  cost  of  a 
product  that  would  not  constitute 
undue  burden  regardless  of  an  agency's 
overall  budget.  Citing  the  example  of  a 
product  that  would  cost  25  percent 
more  to  comply  with  the  standards,  the 
SSA  questioned  whether  that  would  be 
undue  or  would  10  percent  or  50 
percent  be  considered  undue.  The 
General  Services  Administration 
recommended  basing  the  financial 
resources  available  to  an  agency  on  a 
program  basis. 

Response.  The  term  undue  burden  is 
based  on  caselaw  interpreting  section 
504  of  the  Rehabilitation  Act 
(Southeastern  Communitv  College  v. 
Davis.  442  U.S.  397  (1979)).  and  has 
been  included  in  agency  regulations 
issued  under  section  504  since  the  Davis 
case.  See.  e.g.  28  CFR  39.150.  The  term 
undue  burden  is  also  used  in  Title  III  of 
the  ADA.  42  U.S.C.  12182(b)(2)(A)(iii). 
The  legislative  history  of  the  ADA  states 
that  the  term  undue  burden  is  derived 
from  section  504  and  the  regulations 
thereunder,  and  is  analogous  to  the  term 
"undue  hardship"  in  Title  I  of  the  ADA. 
which  Congress  defined  as  "an  action 


requiring  significant  difficulty  or 
expense  "  42  U.S.C.  12111(l6)(A).  See. 
H.  Rept.  101^85.  pt.  2.  at  106.  in  the 
NPRM.  the  Board  proposed  adoption  of 
"significant  difficulty  or  expense"  as  the 
definition  for  undue  burden.  No 
(  hanges  were  made  to  that  aspect  of  the 
definition  in  the  final  rule. 

Title  1  of  the  ADA  lists  factors  to  be 
considered  in  determining  whether  a 
partit:ular  action  would  result  in  an 
undue  hardship  42  U.S.C. 
12111(10)(B)(i)-(iv).  However,  since 
title  I  of  the  ADA  addresses  employment 
and  the  individual  accommodation  of 
employees,  not  all  of  the  factors  are 
dinK;tlv  applicable  to  section  508  except 
for  the  financial  resources  of  the 
covered  facility  or  entity  which  is 
necessary  to  a  determination  of 
"significant  difficulty  or  expense." 
Unlike  title  I.  section  508  requires  that 
agencies  must  procure  accessible 
electronic  and  information  technology 
regardless  of  whether  they  have 
employees  with  disabilities.  Requiring 
agencies  to  purchase  accessible 
products  at  the  outset  eliminates  the 
need  for  expensive  retrofitting  of  an 
existing  product  when  requested  by  an 
employee  or  member  of  the  public  as  a 
reasonable  accommodation  at  a  later 
time 

In  determining  whether  a  particular 
action  is  an  undue  burden  under  section 
508.  the  propo.sed  rule  provided  that  the 
resources  "available"  to  an  "agency  or 
component"  for  which  the  product  is 
being  developed,  procured,  maintained, 
or  used  is  an  appropriate  factor  to 
consider  The  language  was  derived 
from  the  section  504  federally 
conducted  regulations.  Those 
regulations  limited  the  consideration  of 
resources  to  those  resources  available  to 
a  "program".  The  preamble  to  the 
proposed  rule  noted  that  an  agency's 
entire  budget  may  not  be  available  for 
purposes  of  complying  with  section  508. 
Many  parts  of  agency  budgets  are 
authorized  for  specific  purposes  and  are 
thus  not  available  to  other  programs  or 
components  within  the  agency.  The 
definition  of  undue  burden  has  been 
clarified  in  the  final  rule  to  more  clearly 
reflect  this  limitation.  The  provision 
now  states  that  'agency  resources 
available  to  a  program  or  component" 
are  to  be  considered  in  determining 
whether  an  action  is  an  undue  burden. 
Because  available  financial  resources 
var\  greatly  from  one  agency  to  another, 
what  constitutes  an  undue  burden  for  a 
smaller  agency  mav  not  be  an  undue 
burden  for  another,  larger  agency  having 
more  resources  to  commit  to  a  particular 
procurement.  Each  prtjcurement  would 
necessarily  be  determined  on  a  case-by- 
case  basis.  Because  a  determination  of 


whether  an  action  would  constitute  an 
undue  burden  is  made  on  a  case-by-case 
basis,  it  would  be  inappropriate  for  the 
Board  to  assess  a  set  percentage  for  the 
increased  cost  of  a  product  that  would 
be  considered  an  undue  burden  in  ever\' 
case. 

The  Board  has  not  included  factors  (2) 
and  (3)  in  the  text  of  the  final  rule. 
While  the  Board  acknowledges  that 
these  may  be  appropriate  factors  for 
consideration  by  an  agency  in 
determining  whether  an  action  is  an 
undue  burden,  factors  (2)  and  (3)  were 
not  based  on  established  caselaw  or 
existing  regulations  under  section  504. 
Further,  the  Board  recognizes  that 
undue  burden  is  determined  on  a  case- 
by-case  basis  and  that  factors  (2)  and  (3) 
may  not  apply  in  every  determination. 
Agencies  are  not  required  to  consider 
these  factors  and  may  consider  other 
appropriate  factors  in  their  undue 
burden  analyses. 

Comment.  Adobe  Systems  questioned 
whether  a  product  which  does  not  meet 
a  provision  based  on  a  finding  of  undue 
burden,  has  to  comply  with  the 
remaining  provisions. 

Response.  The  undue  burden  analysis 
is  applied  on  a  provision  by  provision 
basis.  A  separate  undue  burden  analysis 
must  be  conducted  and,  in  the  case  of 
procurements,  be  documented  for  each 
applicable  provision. 

Section  1194.5    Equivalent  Facilitation 

This  section  allows  the  use  of  designs 
or  technologies  as  alternatives  to  those 
prescribed  in  this  part  provided  that 
they  result  in  substantially  equivalent  or 
greater  access  to  and  use  of  a  product  for 
people  with  disabilities.  This  provision 
is  not  a  "waiver"  or  "variance"  from  the 
requirement  to  provide  accessibility,  but 
a  recognition  that  future  technologies 
may  be  developed,  or  existing 
technologies  could  be  used  in  a 
particular  way,  that  could  provide  the 
same  functional  access  in  ways  not 
envisioned  by  these  standards.  In 
evaluating  whether  a  technology  results 
in  'substantially  equivalent  or  greater 
access."  it  is  the  functional  outcome, 
not  the  form,  which  is  important.  For 
example,  an  information  kiosk  which  is 
not  accessible  to  a  person  who  is  blind 
might  be  made  accessible  by  having  a 
telephone  handset  that  connects  to  a 
computer  that  responds  to  touch-tone 
commands  and  delivers  the  same 
information  audibly.  In  addition,  voice 
recognition  and  activation  are 
progressing  rapidly  so  that  voice  input 
soon  mav  become  a  reasonable 
substitute  for  some  or  all  keyboard  input 
functions.  For  example,  already  some 
telephones  can  be  dialed  by  voice.  In 
effect,  compliance  with  the  performance 
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criteria  of  §  1194.31  is  the  test  for 
equivalent  facilitation. 

Comment.  Commenters  supported  the 
Board  in  its  recognition  that 
accessibility  may  sometimes  be  attained 
through  products  that  do  not  strictly 
comply  with  design  standards.  Several 
commenters  supported  this  concept 
because  they  believed  that  it  will  result 
in  the  development  of  better  access 
solutions  for  individuals  with 
disabilities. 

Response.  No  changes  have  been 
made  to  this  provision  in  the  final  rule. 

Sukyart  B— Teduucal  Standards 
(Fonnerly  Siibpart  B — AccessiUlity 
Staiadards  m  As  NPRM) 

Comment.  Subpart  B  of  the  proposed 
rule  contained  four  sections:  §  1194.21 
(General  Requirements);  §  1194.23 
(Component  Specific  Standards); 
§  1194.25  Standards  for  Compatibility; 
and  §  1194.27  (Fimctional  POTformance 
Criteria).  The  Board  sought  comment  in 
the  proposed  rule  on  the  organization  of 
Subpart  B  in  general  and  §  1194.21 
(General  Requirements),  §  1194.23 
(Component  Specific  Requirements)  and 
§  1194.25  (Requirements  for 
Compatibility)  in  particular.  A  number 
of  commenters  foimd  the  application  of 
the  proposed  rule  to  be  confusing  due 
to  the  manner  in  which  the  rule  was 
organized.  Commenters  questicxied 
whether  a  specific  product  need  only 
comply  with  the  provisions  imder  a 
specific  heading  in  §  1194.23 
(Component  Specific  Requirements)  or 
whether  they  must  also  look  to  the 
provisions  in  §  1194.21  (General 
Requirements),  as  well  as  §  1194.25 
(Compatibility).  Commenters  further 
questioned  whether  multiple  provisions 
within  a  specific  section  would  apply. 
For  example,  making  electronic  forms 
accessible  was  addressed  under 
§  1194.23(b)  (Non-embedded  software 
applications  and  operating  systems). 
Provisions  for  web  sites  were  addressed 
separately  in  §  1194.23(c)  (Web-based 
information  or  applications).  Since 
electronic  forms  are  becoming  very 
popular  on  web  sites,  the  commenters 
questioned  whether  the  provisions  for 
electronic  forms  under  the  software 
section  should  also  be  applied  to  web 
sites  even  though  the  section  on  web 
sites  did  not  specifically  address 
electronic  forms.  Another  commenter 
pointed  out  that  some  provisions  under 
§  1194.21  (General  Requirements) 
actually  addressed  specific  components 
such  as  touch  screens,  which  were 
addressed  imder  General  Requirements 
in  the  proposed  rule.  Finally,  other 
commenters  noted  that  several 
provisions  under  §  1194.23  (Component 
Specific  Requirements)  were  really 


compatibility  concerns,  such  as 

§  1194.23(b)  (Non-embedded  software). 

Response.  A  product  must  comply 
with  the  provisions  under  each 
applicable  section  in  Subpart  B.  For 
example,  a  telecommunications  product 
that  has  computer,  software  and 
operating  systems,  a  keyboard,  and  web 
browser  will  have  to  comply  with  each 
of  the  relevant  sections  in  Subpart  B. 
The  Board  has  reorganized  Subpart  B  in 
the  final  rule  as  follows: 

The  title  of  Subpaut  B  has  been 
changed  from  "Accessibility  Standards" 
to  "Technical  Standards". 

Subpart  B  has  been  reorganized  so 
that  each  section  addresses  specific 
products.  For  example.  §  1194.21 
addresses  software  applications, 
§  1194.22  addresses  web-based  intranet 
and  internet  information  and 
applications,  and  so  on.  Each  technical 
provision  that  applies  to  a  product  is 
located  under  that  product  heading.  As 
a  result,  there  is  some  redimdancy  in 
this  section.  However,  the  Board 
believes  that  this  format  will  help 
clarify  the  application  of  the  standards 
for  each  type  of  product.  For  example, 
the  provision  prohibiting  the  use  of 
color  alone  to  indicate  an  action  applies 
not  only  to  web  page  design,  but  also  to 
software  design  and  certain  operating 
systems.  In  the  final  rule,  it  is  addressed 
in  §  1194.21(1)  (Software  applications 
and  operating  systems),  §  1194.22(c) 
(Web-based  intranet  and  internet 
information  and  applications),  as  well 
as  §  1194.25(g)  (Self  contained,  closed 
products). 

The  provisions  contained  in  §  1194.21 
(General  Requirements),  §  1194.23 
(Component  Specific  Requirements)  and 
§  1194.25  (Requirements  for 
Compatibility  with  Assistive 
Technology)  of  the  proposed  rule  have 
been  moved  to  the  new  subpart  B 
(Technical  Standards)  in  the  final  rule. 

Also,  the  provisions  in  the  proposed 
rule  under  §  1194.27  (Functional 
Performance  Criteria)  have  been 
redesignated  as  Subpart  C  (Functional 
Performance  Criteria)  in  the  final  rule. 
Subpart  C  provides  functional 
performance  criteria  for  overall  product 
evaluation  and  for  technologies  or 
components  for  which  there  is  no 
specific  provision  in  subpart  B.  The 
substance  of  each  of  the  provisions  in 
the  final  rule  are  discussed  below. 

Section  1194.21     Software  Applications 
and  Operating  Systems 

Paragraphs  (a)  through  (1)  address 
provisions  for  software  applications  and 
operating  systems.  Electronic  and 
information  technology  products 
operate  by  following  programming 
instructions  referred  to  as  software. 


Software  refers  to  a  set  of  logical  steps 
(or  programming  instructions)  that 
control  the  actions  or  operations  of  most 
forms  of  electronic  and  information 
technology  products.  For  instance, 
when  a  pager  receives  a  radio  signal,  the 
software  embedded  inside  the  pager 
determines  whether  the  signal  is  a 
■page"  and  how  it  should  display  the 
information  it  receives.  The  circuitr>' 
inside  the  pager,  including  the  display 
unit,  merely  follows  the  instructions 
encoded  in  the  software.  Software  can 
be  divided  into  two  broad  categories: 
Software  that  is  embedded  in  a  chip 
mounted  in  a  product  and  non- 
embedded  software  that  is  loaded  onto 
a  storage  device  such  as  a  hard  disk  and 
can  be  erased,  replaced,  or  updated.  For 
instance,  a  word  processing  program 
that  is  installed  onto  a  computer's  hard 
drive  and  which  may  be  easily  erased, 
replaced,  or  updated  is  typically  "non- 
embedded"  software.  By  contrast,  the 
set  of  instructions  installed  on  a  chip 
inside  a  pager  and  which  cannot  be 
erased,  replaced,  or  updated  is  typically 
embedded  software.  The  proposed  rule 
included  provisions  for  non-embedded 
software.  However,  as  pointed  out  by 
commenters,  as  technology  changes,  the 
distinction  between  embedded  software 
and  non-embedded  software  is 
increasingly  becoming  less  clear.  These 
provisions  apply  to  all  software 
products. 

Paragraph  (a)  requires  that  when 
software  is  designed  to  run  on  a  system 
that  has  a  keyboard,  the  software  shall 
provide  a  way  to  control  features  which 
are  identifiable  by  text,  from  the 
keyboard.  For  example,  if  a  computer 
program  included  a  "print"  command 
or  a  "save"  command  (both  can  be 
readily  discerned  textually),  the 
program  must  provide  a  means  of 
invoking  these  commands  from  the 
keyboard.  For  people  who  cannot 
accurately  control  a  mouse,  having 
access  to  the  software's  controls  through 
keyboard  alternatives  is  essential.  For 
example,  rather  than  pointing  to  a 
particular  selection  on  the  screen,  a  user 
may  move  through  the  choices  in  a 
dialogue  box  by  pressing  the  tab  kev- 
(See  §  1194.23(a)(4)  and  §  1194.23(b)(1) 
in  the  NPRM.) 

Comment.  The  NPRM  required  that 
products  must  provide  logical 
navigation  among  interface  elements 
through  the  use  of  keystrokes. 
Commenters  questioned  the  meaning  of 
"logical"  and  whether  the  provisions,  as 
proposed,  were  requiring  that  each 
system  have  a  keyboard.  Commenters 
were  concerned  that  requiring  that  all 
features  of  every  software  program  be 
accessible  from  a  keyboard  was  not 
feasible  because  some  programs  that 
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allow  an  individual  tn  draw  lines  and 
create  designs  using  a  mouse  rj:)uld  not 
be  replicated  with  keystrokes. 

Rfsponse.  This  provision  applies  to 
products  which  are  intended  to  be  run 
on  a  svstem  with  a  keyboard.  It  does  not 
require  that  a  keyboard  be  added.  The 
term  "logical  navigation"  has  been 
deleted.  Only  those  actions  which  can 
be  discerned  textually  are  required  to  be 
e.xecutable  from  a  keyboard  For 
example,  most  of  the  menu  hinctions  in 
common  drawing  programs  that  allow  a 
user  to  open.  save.  size,  rotate,  and 
perform  other  actions  on  a  graphic 
image  can  all  be  performed  from  the 
kevboard  However,  providing  keyboard 
alternatives  for  creating  an  image  by 
selecting  a  paintbrush,  picking  a  color, 
and  actuallv  drawing  a  design  would  be 
e.xtremely  difficult  Such  detailed 
procedures  require  the  fine  level  of 
control  afforded  by  a  pointing  device 
{e.g  .  a  mouse)  and  thus  cannot  be 
discerned  textually  without  a  lengthv 
description.  .Accordingly,  in  the  final 
rule,  keyboard  alternatives  are  required 
when  the  function  (e.g  ,  rotate  figure)  or 
the  result  of  performing  a  function  (f.g  . 
save  file  confirmation)  can  be 
represented  with  words. 

Paragraph  (bl  prohibits  applications 
from  disrupting  or  disabling  activated 
features  of  other  products  that  are 
identified  as  accessibility  features, 
where  those  features  are  developed  and 
documented  according  to  industry 
standards.  Applications  also  shall  not 
disrupt  or  disable  activated  features  of 
any  operating  system  that  are  identified 
as  accessibility  features  where  the 
application  programming  interface  for 
those  accessibility  features  has  been 
documented  by  the  manufacturer  of  the 
operating  system  and  is  available  to  the 
product  developer  The  application 
programming  interface  refers  to  a 
standard  way  for  programs  to 
communicate  with  each  other,  including 
the  operating  system,  and  with  input 
and  output  devices.  For  instance,  the 
application  programming  interfac:e 
affects  how  programs  have  to  display 
information  on  a  monitor  or  receive 
keyboard  input  via  the  operating 
system. 

Many  commercially  available 
software  applications  and  operating 
systems  have  features  built-into  the 
program  that  are  labeled  as  access 
features.  These  features  can  typicallv  be 
turned  on  or  off  by  a  user.  Examples  of 
these  features  mav  include,  reversing 
the  color  scheme  (to  assist  people  with 
low  vision),  showing  a  visual  prompt 
when  an  error  tone  is  sounded  (to  assist 
persons  who  are  deaf  or  hard  of 
hearing),  or  providing  "sticky  keys"  that 
allow  a  user  to  press  key  combinations 


(such  as  c:ontrol-C:)  sequentially  rather 
than  simultaneously  (to  assist  persons 
with  dexterity  disabilities).  This 
provision  prohibits  software  programs 
from  disabling  these  features  when 
selected.  (See  §  1194. 23(b)(2)  in  the 
NPRM.) 

(Minnifnt.  The  proposed  rule  only 
spe<  ified  that  software  not  interfere 
with  features  that  affect  the  usability  for 
persons  with  disabilities.  Commenters 
from  industrv  noted  that  the  provision 
in  the  NPRM  did  not  provide  any 
method  of  identifving  what  features  are 
considered  access  features  and  further 
stated  that  this  provision  was  not 
achievable.  These  commenters  pointed 
out  that  it  was  impossible  for  a  software 
producer  to  be  aware  of  all  of  the 
features  in  all  software  packages  that 
could  be  considered  an  access  feature  by 
persons  with  disabilities.  Sun 
Microsystems  recommended  that  this 
provision  address  access  features  that 
have  been  developed  using  standard 
programming  techniques  and  that  have 
been  documented  by  the  manufacturer. 

Rpsponse.  This  provision  has  been 
modified  in  the  final  rule  to  reference 
access  features  which  have  been 
developed  and  documented  according 
to  industry  standards.  No  other  changes 
have  been  made  in  the  final  rule. 

Paragraph  (c)  requires  that  software 
applications  place  on  the  screen  a  visual 
indication  of  where  some  action  may 
occur  if  a  mouse  click  or  keystroke  takes 
place.  This  point  on  a  screen  indicating 
where  an  action  will  take  place  is 
r:ommonlv  referred  to  as  the  "focus". 
This  provision  also  requires  that  the 
focus  be  readable  by  other  software 
programs  such  as  screen  readers  used  by 
(  omputer  users  who  are  blind.  (See 
«?  1 194.23(h)(3)  in  the  NPRM.)  No 
substantive  comments  were  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Paragraph  (d)  requires  that  software 
programs,  through  the  use  of  program 
code,  make  information  about  the 
program's  controls  readable  by  assistive 
technology.  .Simply  stated,  this 
paragraph  requires  that  information  that 
can  be  delivered  to  or  received  from  the 
user  must  be  made  available  to  assistive 
technology,  such  as  screen  reading 
software.  Examples  of  controls  would 
include  button  checkboxes,  menus,  and 
toolbars.  For  assistive  technology  to 
operate  efficiently,  it  must  have  access 
to  the  information  about  a  program's 
controls  to  be  able  to  inform  the  user  of 
the  existence,  location,  and  status  of  all 
controls.  If  an  image  is  used  to  represent 
a  program  function,  the  information 
conveved  bv  the  image  must  also  be 
available  in  text.  (See  §  1194.23(b)(4) 
and  §  1194.23(b)(5)  in  the  NPRM.)  No 


substantive  comments  were  received 
and  no  changes  have  been  made  to  this 
section,  other  than  editorial  changes. 

Paragraph  (e)  requires  that  when 
bitmap  images  are  used  by  a  program  to 
identifv'  programmatic  features,  such  as 
controls,  the  meaning  of  that  image  shall 
not  change  during  the  operation  of  a 
program.  "Bitmap  images"  refer  to  a 
type  of  computer  image  commonly  used 
in  "icons"  (e.g..  a  small  picture  of  a 
printer  to  activate  the  print  command). 
Most  screen  reading  programs  allow 
users  to  assign  text  names  to  bitmap 
images.  If  the  bitmap  image  changes 
meaning  during  a  program's  execution, 
the  assigned  identifier  is  no  longer  valid 
and  is  confusing  to  the  user.  (See 
1^  1194.23(b)(6)  in  the  NPRM.) 

Comment.  As  proposed,  this 
provision  did  not  identify  which  images 
had  to  remain  consistent  during  the 
application.  The  AFB  commented  that 
the  provision  should  be  modified  to 
indicate  the  type  of  image  that  needs  to 
hold  a  consistent  meaning  during  the 
running  of  an  application.  AFB  noted 
that  this  provision  should  apply  only  to 
those  bitmaps  that  represent  a  program 
function,  and  not  to  all  images. 

Response.  The  final  rule  applies  the 
provision  to  those  images  which  are 
used  to  identify  controls,  status 
indicators,  or  other  programmatic 
elements.  No  other  changes  have  been 
made  to  this  section  in  the  final  rule. 

Paragraph  (f)  provides  that  software 
programs  use  the  functions  provided  by 
an  operating  system  when  displaying 
text.  The  operating  system  is  the  "core" 
computer  software  that  controls  basic 
functions,  such  as  receiving  information 
from  the  keyboard,  displaying 
information  on  the  computer  screen, 
and  storing  data  on  the  hard  disk.  Other 
software  programs  use  the  standard 
protocols  dictated  by  the  operating 
system  for  displaying  their  own 
information  or  processing  the  output  of 
other  computer  programs.  When 
programs  are  written  using  unique 
schemes  for  writing  text  on  the  screen 
or  use  graphics,  other  programs  such  as 
software  for  assistive  technologv'  may 
not  be  able  to  interpret  the  information. 
This  provision  does  not  prohibit  or  limit 
an  application  programmer  from 
developing  unique  display  techniques. 
It  requires  that  when  a  unique  method 
is  used,  the  text  be  consistently  written 
throughout  the  operating  system.  (See 
§  1194.23(b)(7)  in  the  NPRM.) 

Comment.  The  proposed  rule  did  not 
specify  that  softwai-e  programs  must  use 
the  functions  provided  by  an  operating 
system  when  displaying  text.  The 
NPRM  required  that  the  text  would  be 
provided  through  an  application 
programming  interface  that  supported 


interaction  with  assistive  technology  or 
that  it  would  use  system  text  writing 
tools.  Commenters  raised  several 
concerns  regarding  this  provision.  Some 
commenters  were  concerned  that 
without  a  recognized  interface  standard, 
there  was  no  assurance  that  assistive 
technology  would  be  able  to  access  the 
text  provided  by  an  application. 
Software  producers  felt  that  the 
provision  should  not  unduly  restrict 
how  programs  create  or  display  text. 
Baum  Electronics  and  GW  Micro 
pointed  out  that  the  only  way  to  ensure 
that  both  assistive  technology  and 
applications  are  using  a  common 
interface,  was  to  use  the  text  displaying 
functions  of  the  operating  system. 

Response.  The  Board  agrees  that  using 
operating  system  functions  is  one 
approach  that  would  be  available  to  all 
programmers.  The  final  rule  has  been 
modified  to  require  that  textual 
information  be  provided  through  the 
operating  system  functions  so  that  it 
will  be  compatible  with  assistive 
technology.  This  provision  does  not 
restrict  programmers  from  developing 
unique  mediods  of  displaying  text  on  a 
screen.  It  requires  that  when  those 
methods  are  used,  the  software  also 
sends  the  information  through  the 
operating  systems  functions  for 
displaying  text. 

Paragraph  (g)  prohibits  applications 
from  overriding  user  selected  contrast 
and  color  selections  and  other 
individual  display  attributes.  As 
described  above,  the  operating  system 
provides  the  basic  functions  for 
receiving,  displaying,  transmitting,  or 
receiving  information  in  a  computer  or 
similar  product.  Thus,  the  operating 
system  would  appear  the  logical  choice 
for  "system-wide"  settings  that  would 
be  respected  by  all  computer  programs 
on  a  computer.  Many  modern  operating 
systems  incorporate  the  ability  to  make 
settings  system-wide  as  an  accessibility 
feature.  This  permits,  for  instance,  users 
to  display  all  text  in  very  large 
characters.  Often,  persons  with 
disabilities  prefer  to  select  color, 
contrast,  keyboard  repeat  rate,  and 
keyboard  sensitivity  settings  provided 
by  an  operating  system.  When  an 
application  disables  these  system-wide 
settings,  accessibility  is  reduced.  This 
provision  allows  the  user  to  select 
personalized  settings  which  cannot  be 
disabled  by  software  programs.  (See 
§  1194.23(b)(9)  in  the  NPRM.)  No 
substantive  comments  were  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Paragraph  (h)  addresses  animated  text 
or  objects.  The  use  of  animation  on  a 
screen  can  pose  serious  access  problems 
for  users  of  screen  readers  or  other 


assistive  technology  applications.  When 
important  elements  such  as  push- 
buttons or  relevant  text  are  animated, 
the  user  of  assistive  technology  cannot 
access  the  application.  This  provision 
requires  that  in  addition  to  the 
animation,  an  application  provide  the 
elements  in  a  non-animated  form.  (See 
§  1194.23(b)(ll)in  the  NPRM.)  No 
substantive  comments  were  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Paragraph  (i)  prohibits  the  use  of  color 
as  the  single  method  for  indicating 
important  information.  For  instance,  a 
computer  program  that  requires  a  user 
to  distinguish  between  otherwise 
identical  red  and  blue  squares  for 
different  functions  [e.g.,  printing  a 
document  versus  saving  a  file)  would 
not  comply  with  this  provision.  Relying 
on  color  as  the  only  method  for 
identifying  screen  elements  or  controls 
poses  problems,  not  only  for  people 
with  limited  or  no  vision,  but  also  for 
those  people  who  are  color  blind.  This 
provision  does  not  prohibit  the  use  of 
color  to  enhance  identification  of 
important  features.  It  does,  however, 
require  that  some  other  method  of 
identification,  such  as  text  labels,  be 
combined  with  the  use  of  color.  (See 
§  1194.21(a)  in  the  NPRM.)  No 
substantive  comments  were  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Paragraph  (j)  requires  software 
applications  to  provide  users  with  a 
variety  of  color  settings  that  can  be  used 
to  set  a  range  of  contrast  levels.  (See 
§  1194.23(b)(8)  in  the  NPRM.) 

Comment.  The  NPRM  specified  a 
minimum  number  of  color  settings. 
Some  commenters  were  concerned  that 
the  proposed  provision  was  too  specific, 
while  others  felt  it  was  too  general 
because  it  failed  to  measure  how 
different  levels  of  contrast  would  be 
produced.  Several  commenters 
suggested  requiring  "a  wide  variety  "  of 
color  settings  as  recommended  by  the 
EITAAC.  One  commenter  noted  that,  as 
proposed,  the  provision  forbids  a 
monochrome  display.  Commenters  also 
stated  that  some  systems  do  not  provide 
users  with  color  selection  capabilities. 

Response.  The  provision  in  the  final 
rule  is  limited  to  those  circumstances 
where  the  system  allows  a  user  to  select 
colors.  This  provision  requires  more 
than  just  providing  color  choices.  The 
available  choices  must  also  allow  for 
different  levels  of  contrast.  Many  people 
experience  a  high  degree  of  sensitivity 
to  bright  displays.  People  with  this 
condition  cannot  focus  on  a  bright 
screen  for  long  because  they  will  soon 
be  unable  to  distinguish  individual 
letters.  An  overly  bright  background 


causes  a  visual  "white-out".  To  alleviate 
this  problem,  the  user  must  be  able  to 
select  a  softer  background  and 
appropriate  foreground  colors.  The 
provision  has  been  revised  as  a 
performance  standard  rather  than  a 
specific  design  standard  by  removing 
the  requirement  for  8  foreground  and  8 
background  color  selections. 

Paragraph  (k)  limits  the  flashing  or 
blinking  rate  of  screen  items.  (See 
§  1194.21(c)  in  the  NPRM.) 

Comment.  The  Trace  Center 
expressed  concern  that  research 
supported  a  limit  of  3  Hz,  not  2  Hz  as 
described  in  the  NPRM.  Trace  suggested 
that  the  flash  or  blink  rate  avoid  any 
flickering  between  (but  not  including)  3 
Hz  and  55  Hz,  which  is  the  power 
frequency  for  Europe. 

Response.  This  provision  is  necessary 
because  some  individuals  with 
photosensitive  epilepsy  can  have  a 
seizure  triggered  by  displays  which 
flicker  or  flash,  particularly  if  the  flash 
has  a  high  intensity  and  is  within 
certain  frequency  ranges.  The  2  Hz  limit 
was  chosen  to  be  consistent  with 
proposed  revisions  to  the  ADA 
Accessibility  Guidelines  which,  in  turn, 
are  being  harmonized  with  the 
International  Code  Council  (ICC)/ANS1 
A117  standard.  "Accessible  and  Usable 
Buildings  and  Facilities  ".  ICC/ANSI 
All 7. 1-1 998  which  references  a  2  Hz 
limit.  The  Board  agrees  that  an  upper 
limit  is  needed,  since  all  electrically 
powered  equipment,  even  an 
incandescent  light  bulb,  has  a  "flicker  " 
due  to  the  alternating  current  line 
voltage  frequency  (60  Hz  in  the  U.S..  55 
Hz  in  Europe).  There  does  not  appear  to 
be  any  significant  incidence  of 
photosensitive  seizures  being  induced 
bv  the  line  voltage  frequency  of  ordinan,' 
lights.  Therefore,  the  provision  has  been 
changed  to  prohibit  flash  or  blink 
frequencies  between  2  Hz  and  55  Hz. 

Paragraph  (1)  requires  that  people 
with  disabilities  have  access  to 
electronic  forms.  This  section  is  a  result 
of  the  reorganization  of  the  final  rule 
and  is  identical  to  section  1194.22(n) 
discussed  below.  (See  §  1194.23(b)(10) 
in  the  NPRM.) 

Section  1194.22     IVeh-baseci  Intranet 
and  Internet  Information  and 
Applications 

In  the  proposed  rule,  the  Board 
indicated  that  the  EITAAC  had 
recommended  that  the  Board's  rule 
directly  reference  priority  one  and  two 
checkpoints  of  the  World  Wide  Web 
Consortiums'  (W3C)  Web  Accessibility 
Initiative's  (WAI)  Web  Content 
Accessibility  Guidelines  1.0  (WCAG 
1.0).  Rather  than  reference  the  WCAG 
1.0,  the  proposed  rule  and  this  final  rule 
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include  provisions  which  are  based 
generally  on  priority  one  checkpoints  of 
the  VVCAG  10,  as  well  as  other  agency 
documents  on  web  accessibility  and 
additional  recommendations  of  the 
EITAAC. 

Comment.  A  number  of  comments 
were  received  from  the  VVAi  and  othtTs 
expressing  concern  that  the  Board  was 
creating  an  alternative  set  of  standards 
that  would  confuse  developers  as  to 
which  standards  should  be  followed. 
WAI  was  further  concerned  that  some  of 
the  provisions  and  preamble  language  in 
the  NTRM  were  inaccurate.  On  the  other 
hand,  a  number  of  commenters, 
including  the  AC.B  and  several  members 
of  the  EIT.-\AC.  supported  the  manner  in 
which  web  access  issues  were  addressed 
in  the  proposed  rule. 

Responsp  The  final  rule  does  not 
reference  the  VVCAG  1.0.  However,  the 
first  nine  provisions  in  tj  1194.22, 
paragraphs  (a)  through  (i),  incorporate 
the  exact  language  recommended  hv  the 
WAI  in  its  comments  to  the  propusetl 
rule  or  contain  language  that  is  not 
substantively  different  than  the  WCAG 
1.0  and  was  supported  in  its  comments 

Paragraphs  (j)  and  (k)  are  meant  to  be 
consistent  with  similar  provisions  in  the 
WCAG  10.  however,  the  hnal  rule  uses 
language  which  is  more  consistent  with 
enforceable  regulatory  language. 
Paragraphs  (1),  (m).  (n).  (o),  and  (p)  are 
different  than  any  comparable  provision 
in  the  WCAG  1,0  and  generally  require 
a  higher  level  of  access  or  presc  ribe  a 
more  specific  requirement. 

The  Board  did  not  adopt  or  modify 
four  of  the  WCAG  1.0  priority  one 
checkpoints.  These  include  WCAG  1.0 
Checkpoint  4.1  which  provides  that  web 
pages  shall  "(cllearly  identify  changes 
in  the  natural  language  of  a  doc:umenl's 
text  and  any  text  equivalents  [f  g  . 
captions). '■•WCAG  1.0  Checkpoint  14.1 
which  provides  that  web  pages  shall 
"(ulse  the  clearest  and  simplest 
language  appropriate  for  a  site's 
content  ";  VVCAG  10  Checkpoint  1.3 
which  provides  that   "lulntil  user  agents 
can  automatically  read  aloud  the  text 
equivalent  of  a  visual  track,  provide  an 
auditory  description  of  the  important 
information  of  the  visual  track  of  a 
multimedia  presentation .";  and  VVCAG 
10  Checkpoint  6  2  which  provides  that 
web  pages  shall  "lelnsure  that 
equivalents  for  dynamic  c:ontent  are 
updated  when  the  dynamic  content 
changes." 

Section  1194.23(c)(3)  of  the  proposed 
rule  required  that  web  pages  alert  a  user 
when  there  is  a  change  in  the  natural 
language  of  a  page.  The  "natural 
language"  referred  to  the  spoken 
language  [e.g.,  English  or  French)  of  the 
web  page  content  The  WAI  pointed  out 


that  the  preamble  to  the  NPRM 
misinterpreted  this  provision.  The 
preamble  suggested  that  a  statement 
such  as  "the  following  paragraph  is  in 
French  "  would  meet  the  provision.  WAI 
responded  by  noting  that  this  was  not 
the  intent  of  the  provision.  The  WCAG 
1.0  D'comnnmd  that  web  page  authors 
embed  a  code  or  markup  language  in  a 
document  when  the  language  changes 
so  that  speech  synthesizers  and  Braille 
displays  could  adjust  output 
accordingly. 

The  Trace  Center  advised  that  only 
two  assistive  technology  programs  could 
interpret  such  coding  or  markup 
language.  Homepage  Reader  from  IBM 
and  PwWebspeak  from  Isound.  These 
programs  contain  the  browser,  screen 
reading  functions,  and  the  speech 
synthesizer  in  a  single  highly  integrated 
program.  However,  the  majority  of 
persons  who  are  blind  use  a  mainstream 
browser  such  as  Internet  Explorer  or 
Netscape  Navigator  in  conjunction  with 
a  screfjn  reader.  There  are  also  several 
speech  synthesizers  in  use  today,  but 
the  majority  of  those  used  in  the  United 
States  do  not  have  the  capability  of 
switching  to  the  processing  of  foreign 
language  phonemes.  As  a  result,  the 
proposed  provision  that  web  pages  alert 
a  user  when  there  is  a  change  in  the 
natural  language  of  a  page  has  been 
deleted  in  the  final  rule. 

The  Board  also  did  not  adopt  VVCAG 
10  Checkpoint  14.1  which  provides  that 
web  pages  shall  ""[ulse  the  clearest  and 
simplest  language  appropriate  for  a 
site's  content."  While  a  worthwhile 
guideline,  this  provision  was  not 
included  because  it  is  difficult  to 
enfon  e  since  a  requirement  to  use  the 
simplest  language  can  be  very 
subjective. 

The  Board  did  not  adopt  VVCAG  1.0 
Checkpoint  1.3  which  provides  that 
"(ulntil  user  agents  can  automatically 
read  aloud  the  text  equivalent  of  a 
visual  track,  provide  an  auditory 
description  of  the  important  information 
of  the  visual  track  of  a  multimedia 
presentation."  Although  the  NPRM  did 
not  propose  addressing  this  issue  in  the 
web  section,  there  was  a  similar 
provision  in  the  multi-media  section  of 
the  NPRM 

The  Board  did  not  adopt  VVCAG  1.0 
Checkpoint  b.2  which  provide  that  web 
pages  shall  "lejnsure  that  equivalents 
for  dynamic  content  are  updated  when 
the  dynamic  content  changes."  The 
NPRM  had  a  provision  that  stated  "web 
pages  shall  update  equivalents  for 
dynamic  content  whenever  the  dynamic 
content  changes."  The  VVAI  stated  in  its 
comments  that  there  was  no  difference 
in  meaning  between  the  NPRM  and 
VVCAG  10  Checkpoint  6.2.  The  NPRM 


provision  has  been  deleted  in  the  final 
rule  as  the  meaning  of  the  provision  is 
unclear. 

A  web  site  required  to  be  accessible 
by  section  508,  would  be  in  complete 
compliance  if  it  met  paragraphs  (a) 
through  (p)  of  these  standards.  It  could 
also  comply  if  it  fully  met  the  WCAG 
1.0,  priority  one  checkpoints  and 
paragraphs  (1).  (m),  (n),  (o),  and  (p)  of 
these  standards.  A  Federal  web  site  that 
was  in  compliance  with  these  standards 
and  that  wished  to  meet  all  of  the 
VVCAG  1.0,  priority  one  checkpoints 
would  also  have  to  address  the  WAI 
provision  regarding  using  the  clearest 
and  simplest  language  appropriate  for  a 
site's  content  (WCAG  1.0  Checkpoint 
14.1).  the  provision  regarding  alerting  a 
user  when  there  is  a  change  in  the 
natural  language  of  the  page  (WCAG  1.0 
Checkpoint  4.1),  the  provision  regarding 
audio  descriptions  (VVCAG  1,0 
Checkpoint  1,3),  and  the  provision  that 
web  pages  shall  "ensure  that 
equivalents  for  dynamic  content  are 
updated  when  the  dynamic  content 
changes  (WCAG  1.0  Checkpoint  6,2). 

The  Board  has  as  one  of  its  goals  to 
take  a  leadership  role  in  the 
development  of  codes  and  standards  for 
accessibility.  We  do  this  by  working 
with  model  code  organizations  and 
voluntary  consensus  standards  groups 
that  develop  and  periodically  revise 
codes  and  standards  affecting 
accessibility.  The  Board  acknowledges 
that  the  WAI  has  been  at  the  forefront 
in  developing  international  standards 
for  web  accessibility  and  looks  forward 
to  working  with  them  in  the  future  on 
this  vitally  important  area.  However,  the 
VVCAG  1.6  were  not  developed  within 
the  regulatory  enforcement  framework. 
At  the  time  of  publication  of  this  rule, 
the  VVAI  was  developing  the  Web 
Content  Accessibility  Guidelines  2.0. 
The  Board  plans  to  work  closely  with 
the  VVAI  in  the  future  on  aspects 
regarding  verifiability  and  achievability 
of  the  Web  Content  Accessibility 
Guidelines  2,0. 

Paragraph  (a)  requires  that  a  text 
equivalent  for  every  non-text  element 
shall  be  provided.  As  the  Internet  has 
developed,  the  use  of  photographs, 
images,  and  other  multimedia  has 
increased  greatly.  Most  web  pages  are 
created  using  HTML,  or  "HyperText 
Markup  Language."  A  "page"  in  HTML 
is  actually  a  computer  file  that  includes 
the  actual  text  of  the  web  page  and  a 
series  of  "tags"  that  control  layout, 
display  images  (which  are  actually 
separate  computer  files),  and  essentially 
provide  all  content  other  than  text.  The 
tags  are  merely  signals  to  the  browser 
that  tell  it  how  to  display  information 
and  many  tags  allow  web  designers  to 


include  a  textual  description  of  the  non- 
textual content  arranged  by  the  tag.  The 
provision  is  necessary  because  assistive 
technology  caimot  describe  pictures,  but 
can  convey  the  text  information  to  the 
user.  Currently,  most  web  page 
authoring  programs  already  provide  a 
method  for  web  designers  to  associate 
words  with  an  image  and  associating 
text  with  non-textual  content  is  easy  for 
anyone  familiar  with  HTML.  This 
provision  requires  that  when  an  image 
indicates  a  navigational  action  such  as 
"move  to  the  next  screen"  or  "go  back 
to  the  top  of  the  page,"  the  image  must 
be  accompanied  by  actual  text  that 
states  the  purpose  of  the  image,  in  other 
words,  what  the  image  is  telling  you  to 
do.  This  provision  also  requires  that 
when  an  image  is  used  to  represent  page 
content,  the  image  must  have  a  text 
description  accompanying  it  that 
explains  the  meaning  of  the  image. 
Associating  text  with  these  images 
makes  it  possible,  for  someone  who 
cannot  see  the  screen  to  understand  the 
content  and  navigate  a  web  page.  (See 
§  1194,23{c)(l)  in  the  NPRM.) 

Comment.  In  the  NPRM, 
§  1194, 23(c)(1)  required  text  to  be 
associated  with  all  non-textual 
elements,  and  prescribed  the  use  of 
specific  techniques,  such  as  "alt"  and 
'longdesc,"  to  accomplish  that 
requirement,  WAI  commented  that, 
while  the  use  of  specific  techniques  was 
provided  in  WCAG  1.0  as  examples  of 
methods  to  use,  the  proposed  rule  was 
limiting  the  manner  in  which  text  could 
be  associated  with  non-textual  elements 
to  two  techniques.  The  result  was  that 
other  approaches  to  providing  text  tags 
in  web  languages  other  than  HTML  were 
prohibited. 

Other  commenters  pointed  out  that 
many  images  on  a  web  page  do  not  need 
text  tags.  They  noted  that  some  images 
are  used  to  create  formatting  features 
such  as  spacers  or  borders  and  that 
requiring  text  identification  of  these 
images  adds  nothing  to  the 
comprehension  of  a  page.  These  images 
were,  in  their  view,  textually  irrelevant. 
One  commenter  suggested  that  this 
provision  should  address  "every  non- 
text element"  because  such  features  as 
buttons,  checkboxes,  or  audio  output 
were  covered  by  other  provisions  in  the 
proposed  rule. 

Response.  This  provision  incorporates 
the  exact  language  recommended  by  the 
WAI  in  their  comments  to  the  proposed 
rule.  Non-text  element  does  not  mean 
all  visible  elements.  The  types  of  non- 
text elements  requiring  identification  is 
limited  to  those  images  that  provide 
information  required  for  comprehension 
of  content  or  to  facilitate  navigation. 
Web  page  authors  often  utilize 


transparent  graphics  for  spacing. 
Adding  text  to  identify-  these  elements 
would  produce  uimecessary  clutter  for 
users  of  screen  readers. 

The  Board  also  interprets  this 
provision  to  require  that  when  audio 
presentations  are  available  on  a  web 
page,  because  audio  is  a  non-textual 
element,  text  in  the  form  of  captioning 
must  accompany  the  audio,  to  allow 
people  who  are  deaf  or  hard  of  hearing 
to  comprehend  the  content,  (See 
§  1194,23(c)(l)  in  the  NPRM,) 

Paragraph  (b)  provides  that  equivalent 
alternatives  for  any  multimedia 
presentation  shall  be  synchronized  with 
the  presentation.  This  would  require,  for 
example,  that  if  an  audio  portion  of  a 
multi-media  production  was  captioned 
as  required  in  paragraph  (a),  the 
captioning  must  be  synchronized  with 
the  audio,  (See  §  1194,23(c)(12)  and 
(e)(3)  in  the  NPRM.) 
.  Comment.  Comments  from 
organizations  representing  persons  who 
are  deaf  or  hard  of  hearing  strongly 
supported  this  provision.  One 
commenter  from  the  technology 
industry  raised  a  concern  that  this 
provision  would  require  all  live 
speeches  broadcast  on  the  Internet  by  a 
Federal  agency  to  be  captioned.  The 
commenter  noted  that  an  alternative 
might  be  to  provide  a  transcript  of  the 
speech  which  could  be  saved,  reviewed, 
and  searched. 

Response.  This  provision  uses 
language  that  is  not  substantively 
different  than  the  WCAG  1.0  and  was 
supported  in  the  WAI  comments  to  the 
proposed  rule.  There  are  new 
techniques  for  providing  realtime 
captioning  which  are  supported  by  new 
versions  of  programs  like  RealAudio. 
Providing  captioning  does  not  preclude 
posting  a  transcript  of  the  speech  for 
people  to  search  or  download.  However, 
commenters  preferred  the  realtime 
captioning  over  the  delay  in  providing 
a  transcript.  No  substantive  changes 
have  been  made  to  this  provision  in  the 
final  rule. 

Paragraph  (c)  prohibits  the  use  of 
color  as  the  single  method  for  indicating 
important  information  on  a  web  page, 
when  colors  are  used  as  the  sole 
method  for  identifying  screen  elements 
or  controls,  persons  who  are  color  blind 
as  well  as  those  people  who  are  blind 
or  have  low  vision  may  find  the  web 
page  lonusable.  This  provision  does  not 
prohibit  the  use  of  color  to  enhance 
identification  of  important  features.  It 
does,  however,  require  that  some  other 
method  of  identification,  such  as  text 
labels,  must  be  combined  with  the  use 
of  color.  (See  §  1194.23(c)(2)  in  the 
NPRM.) 


Comment.  The  WAI  expressed 
concern  that  as  proposed,  the  provision 
did  not  capture  the  intent  of  the 
provision  as  addressed  in  the  WCAG 
1.0.  The  intent  of  such  a  requirement, 
according  to  WAI,  was  to  have  web  page 
designers  use  methods  other  than  color 
to  indicate  emphasis  such  as  bold  text. 

Response.  Tnis  provision  incorporates 
the  exact  language  recommended  bv  the 
VVAI  in  their  comments  to  the  proposed 
rule.  This  provision  addresses  not  only 
the  problem  of  using  color  to  indicate 
emphasized  text,  but  also  the  use  of 
color  to  indicate  an  action.  For  example, 
a  web  page  that  directs  a  user  to  "press 
the  green  button  to  start"  should  also 
identify  the  green  butto  in  some  other 
fashion  than  simply  by  color. 
Paragraph  (d)  provides  that 
documents  must  be  organized  so  they 
are  readable  without  requiring  browser 
support  for  style  sheets.  Style  sheets  are 
a  relatively  new  technology  that  lets 
web  site  designers  make  consistent 
appearing  web  pages  that  can  be  easily 
updated.  For  instance,  without  style 
sheets,  making  headings  appear  in  large 
font  while  not  affecting  the  surrounding 
text  requires  separate  tags  hidden  in  the 
document  to  control  font-size  and 
boldface.  Each  heading  would  require  a 
separate  set  of  tags.  Using  style  sheets, 
however,  the  web  site  designer  can 
specify-  in  a  single  tag  that  all  headings 
in  the  document  should  be  in  large  font 
and  boldface.  Because  style  sheets  can 
be  used  to  easily  affect  the  entire 
appearance  of  a  page,  they  are  often 
used  to  enhance  accessibility  and  this 
provision  does  not  prohibit  the  use  of 
style  sheets.  This  provision  requires  that 
web  pages  using  style  sheets  be  able  to 
be  read  accurately  by  browsers  that  do 
not  support  style  sheets  and  by  browsers 
that  have  disabled  the  support  for  style 
sheets.  (See  §  1194.23(c)(4)  in  the 
NPRM.)  This  requirement  is  based  on 
the  fact  that  style  sheets  are  a  relatively 
new-  technology  and  many  users  with 
disabilities  may  either  not  have 
computer  software  that  can  properly 
render  style  sheets  or  because  they  may 
have  set  their  own  style  sheet  for  all 
web  pages  that  they  view-. 

Comment.  The  VVAI  commented  that 
while  the  provision  was  consistent  with 
WCAG  1.0,  the  preamble  inaccuratelv 
noted  that  this  provision  would  prohibit 
the  use  of  style  sheets  that  interfere  with 
user -defined  style  sheets.  The  VVAI 
noted  that  a  browser  running  on  a  user's 
system  determines  whether  or  not  style 
sheets  associated  w-ith  pages  will  be 
downloaded. 

Response.  The  WAI  correctly  noted 
that  this  provision  does  not  prohibit  the 
use  of  style  sheets  that  interfere  with 
user-defined  stvle  sheets  because  the 
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use  of  stvle  sheets  is  controlled  bv  a 
user's  browser  This  provision  uses 
language  that  is  not  substantively 
different  than  WCAG  1.0  and  was 
supported  in  the  WAI  comments  to  the 
proposed  rule.  No  substantive  changes 
have  been  made  to  this  provision  in  the 
final  rule. 

Paragraph  (e)  requires  web  page 
designers  to  include  redundant  te.xt 
links  for  each  active  region  of  a  server- 
side  image  map  on  their  web  pages.  An 
•'image  map  "  is  a  picture  (often  a  map) 
on  a  web  page  that  provides  different 
"links"  to  other  web  pages,  depending 
on  where  a  user  clicks  on  the  image 
There  are  two  basic  types  of  image 
maps:  "client-side  image  maps  "  and 
"server-side  image  maps  "  With  client- 
side  image  maps,  each  "active  region  " 
in  a  picture  can  be  assigned  its  own 
"link"  (called  a  URL  or  "uniform 
resource  locator  ")  that  specifies  what 
web  page  to  retrieve  when  a  portion  of 
the  picture  is  selected.  HTML  allows 
each  active  region  to  have  its  own 
alternative  text,  just  like  a  picture  can 
have  alternative  text  See  §  1194.22(a) 
Bv  contrast,  clicking  on  a  location  of  a 
server-side  image  map  only  specifies  the 
coordinates  within  the  image  when  the 
mouse  was  depressed — which  link  or 
URL  is  ultimately  selected  must  be 
deciphered  by  the  computer  serving  the 
web  page.  VVhen  a  web  page  uses  a 
server-side  image  map  to  present  the 
user  with  a  selection  of  options, 
browsers  cannot  indicate  to  the  user  the 
L'RL  that  will  be  followed  when  a  region 
of  the  map  is  activated.  Therefore,  the 
redundant  text  link  is  necessar\-  to 
provide  access  to  the  page  for  anyone 
not  able  to  see  or  accuratelv  click  on  the 
map.  (See  §  1194.23(c)(6)  in  the  NPRM.) 
No  substantive  changes  have  been  made 
to  this  provision  in  the  final  rule 

Paragraph  (f)  provides  that  client-side 
image  maps  shall  be  provided  instead  of 
server-side  image  maps  e.xcept  where 
the  regions  cannot  be  defined  with  an 
available  geometric  shape.  As  discussed 
above,  there  are  two  general  categories 
of  image  maps:  client-side  image  maps 
and  server-side  image  maps  When  a 
web  browser  retrieves  a  specific  set  of 
instructions  from  a  client-side  image 
map.  it  also  receives  all  the  information 
about  what  action  will  happen  when  a 
region  of  the  map  is  pressed.  For  this 
reason,  client-side  image  maps,  even 
though  graphical  in  nature,  can  display 
the  links  related  to  the  map,  in  a  text 
format  which  can  be  read  with  the  use 
of  assistive  technologv  (See 
§  1194.23(c)(7)  in  the"NPRM.) 

Comment  The  WAI  suggested  that  tht 
final  rule  include  an  exception  for  those 
regions  of  a  map  which  cannot  be 


defined  with  an  available  geometric 
shape 

Response  This  provision  incorporates 
the  exact  language  recommended  by  the 
WAI  in  their  comments  to  the  proposed 
rule. 

Paragraphs  (g)  and  (h)  permit  the  use 
of  tables,  but  require  that  the  tables  be 
coded  according  to  the  rules  for 
developing  tables  of  the  markup 
language  used.  When  tables  are  coded 
inaccurately  or  table  codes  are  used  for 
non-tabular  material,  some  assistive 
technologv  cannot  accurately  read  the 
content.  Many  assistive  technology 
applications  can  interpret  the  HTML 
codes  for  tables  and  will  most  likely  be 
updated  to  read  the  table  coding  of  new 
markup  languages.  (.See  §  1194.23(c)(8- 
9)  in  the  NPRM.)  The  Board  will  be 
developing  technical  assistance 
materials  on  how  tables  can  comply 
with  this  section.  In  addition  to  these 
specific  provisions,  the  technical 
assistance  materials  will  address  all  of 
the  provisions  in  this  part. 

Comment  Commenters  were 
concerned  bv  the  preamble  discussion 
in  the  NPRM  which  advised  against  the 
use  of  table  tags  for  formatting  of  non- 
tabular  material. 

Response  The  Board  understands  that 
there  are  currently  few  alternatives  to 
the  use  of  tables  when  trying  to  place 
items  in  predefined  positions  on  web 
pages  These  provisions  do  not  prohibit 
the  use  of  table  codes  to  format  non- 
tabular  content.  They  require  that  when 
a  table  is  created,  appropriate  coding 
should  be  used.  Paragraph  (g) 
incorporates  the  exact  language 
recommended  bv  the  WAI  in  their 
comments  to  the  proposed  rule. 
Paragraph  (h)  uses  language  that  is  not 
substantively  different  than  WCAG  1.0 
and  was  supported  in  the  WAI 
comments  to  the  proposed  rule.  No 
substantive  changes  have  been  made  to 
this  provision  in  the  final  rule. 

Paragraph  (i)  addresses  the  use  of 
frames  and  requires  that  they  be  titled 
with  text  to  identifv  the  frame  and  assist 
in  navigating  the  frames.  "Frames"  are 
a  technique  used  by  web  designers  to 
create  different  "portions"  or  "frames'" 
of  their  screen  that  serve  different 
functions.  When  a  web  site  uses  frames, 
often  only  a  single  frame  will  update 
with  information  while  the  other  frames 
remain  intact.  Because  using  frames 
gives  the  user  a  consistent  portion  of  the 
screen,  they  are  often  used  for 
navigational  toolbars  for  web  sites.  They 
are  also  often  faster  because  only  a 
portion  of  the  screen  is  updated,  instead 
of  the  entire  screen.  Frames  can  be  an 
asset  to  users  of  screen  readers  and 
other  assistive  technology  if  the  labels 
on  the  frames  are  explicit.  Labels  such 


as  top.  bottom,  or  left,  provide  few  clues 
as  to  what  is  contained  in  the  frame. 
However,  labels  such  as  "navigation 
bar"  or  "main  content"  are  more 
meaningful  and  facilitate  frame 
identification  and  navigation.  (See 
§  1194.23(c)(10)  in  the  NPRM.)  This 
provision  uses  language  that  is  not 
substantively  different  than  WCAG  1.0. 
No  substantive  changes  have  been  made 
to  this  provision  in  the  final  rule. 

Paragraph  (j)  sets  limits  on  the  blink 
or  flicker  rate  of  screen  elements.  This 
section  is  a  result  of  the  reorganization 
of  the  final  rule  and  is  similar  to  section 
1194.21(k)  discussed  above.  (See 
§  1194.21(c)  in  the  NPRM.)  This 
provision  is  meant  to  be  consistent  with 
WCAG  1.0  Checkpoint  7.1  which 
provides  that,  "[u]ntil  user  agents  allow 
users  to  control  flickering,  avoid  causing 
the  screen  to  flicker."  This  provision 
uses  language  which  is  more  consistent 
with  enforceable  regulatory  language. 

Paragraph  (k)  requires  that  a  text-only 
web  page  shall  only  be  provided  as  a 
last  resort  method  for  bringing  a  web 
site  into  compliance  with  the  other 
requirements  in  §  1194.22.  Text-only 
pages  must  contain  equivalent 
information  or  functionality  as  the 
primary  pages.  Also,  the  text-only  page 
shall  be  updated  whenever  the  primar\' 
page  changes.  This  provision  is  meant  to 
be  consistent  with  WCAG  1 .0 
Checkpoint  11.4  which  provides  that 
"(ilf.  after  best  efforts,  you  cannot  create 
an  accessible  page,  provide  a  link  to  an 
alternative  page  that  uses  W3C 
technologies,  is  accessible,  has 
equivalent  information  (or 
functionality),  and  is  updated  as  often 
as  the  inaccessible  (original)  page." 

Paragraph  (1)  requires  that  when  web 
pages  rely  on  special  programming 
instructions  called  "scripts"  to  affect 
information  displayed  or  to  process  user 
input,  functional  text  shall  be  provided. 
It  also  requires  that  the  text  be  readable 
by  assistive  technology  such  as  screen 
reading  software.  Scripts  are  widely 
used  by  web  sites  as  an  efficient  method 
to  create  faster  or  more  secure  web 
communications.  A  script  is  a 
programmatic  set  of  instructions  that  is 
downloaded  with  a  web  page  and 
permits  the  user's  computer  to  share  the 
processing  of  information  with  the  web 
server.  Without  scripts,  a  user  performs 
some  action  while  viewing  a  web  page, 
such  as  selecting  a  link  or  submitting  a 
form,  a  message  is  sent  back  to  the  "'web 
server  ",  and  a  new  web  page  is  sent 
back  to  the  user's  computer.  The  more 
frequently  an  individual  computer  has 
to  send  and  receive  information  from  a 
web  server,  the  greater  chance  there  is 
for  errors  in  the  data,  loss  of  speed,  and 
possible  violations  of  security.  Also. 
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when  many  users  are  simultaneously 
viewing  the  same  web  page,  the 
demands  on  the  web  server  may  be 
huge.  Scripts  allow  more  work  to  be 
performed  on  the  individual's  computer 
instead  of  on  the  web  server.  And,  the 
individual  computer  does  not  have  to 
contact  the  web  server  as  often.  Scripts 
can  perform  very  complex  tasks  such  as 
those  necessary  to  complete,  verify,  and 
submit  a  form  and  verify  credit 
information.  The  advantage  for  the  user 
is  that  many  actions  take  place  almost 
instantly,  because  processing  takes 
place  on  the  user's  computer  and 
because  communication  with  the  web 
server  is  often  not  necessary.  This 
improves  the  apparent  speed  of  a  web 
page  and  makes  it  appear  more 
dynamic.  Currently.  JavaScript,  a  - 
standardized  object-oriented 
programming  language,  is  the  most 
popular  scripting  language,  although 
certain  plug-ins  (see  below)  support 
slightly  different  scripting  languages. 
This  provision  requires  web  page 
authors  to  ensure  that  all  the 
information  placed  on  a  screen  by  a 
script  shall  be  available  in  a  text  form 
to  assistive  technology.  (See 
§  1194.23(c){ll)  in  the  NPRM.) 

Comment.  The  NPRM  was  more 
specific  in  its  application,  providing 
that  pages  must  be  usable  when  scripts, 
applets,  or  other  programmatic  objects 
are  turned  off  or  are  not  supported.  The 
NPRM  permitted  the  use  of  an 
alternative  accessible  page.  Several 
commenters  foimd  the  proposed 
provision  too  restrictive.  They  noted 
that,  as  proposed,  it  could  severely 
discourage  innovation  both  for  web  page 
developers  and  for  designers  of  assistive 
technology.  It  was  argued  that  if 
producers  of  assistive  technology  know 
that  a  web  page  would  never  require 
access  to  scripts,  there  would  be  no 
incentive  to  develop  better  access  to 
these  features.  It  was  also  pointed  out 
that  discussing  scripts,  applets,  and 
plug-ins  in  the  same  provision  was  not 
appropriate,  because  plug-ins  were 
actual  programs  that  nm  on  a  user's 
machine  and  do  not  necessarily 
originate  on  the  web  page.  Scripts,  on 
the  other  hand,  are  downloaded  to  a 
user's  system  from  the  web  page  (or  an 
associated  file)  and,  unlike  applets  or 
plug-ins,  operate  completely  inside  the 
browser  witliout  any  additional 
software.  Therefore,  as  scripts  directly 
affect  the  actual  content  of  a  web  page, 
the  web  page  designer  has  control  over 
designing  a  script  but  does  not  have 
control  over  which  plug-in  a  user  may 
select  to  process  web  content. 

Response.  The  final  rule  has  two 
separate  provisions  for  scripts  (1),  and 
applets  and  plug-ins  (m).  Web  page 


authors  have  a  responsibility  to  provide 
script  information  in  a  fashion  that  can 
be  read  by  assistive  technology.  When 
authors  do  not  put  functional  text  with 
a  script,  a  screen  reader  will  often  read 
the  content  of  the  script  itself  in  a 
meaningless  jumble  of  numbers  and 
letters.  Although  this  jumble  is  text,  it 
caimot  be  interpreted  or  used.  For  this 
reason,  the  provision  requires  that 
functional  text,  that  is  text  that  when 
read  conveys  an  accurate  message  as  to 
what  is  being  displayed  by  the  script,  be 
provided.  For  instance,  if  a  web  page 
uses  a  script  only  to  fill  the  contents  of 
an  HTML  form  with  basic  default 
values,  the  web  page  will  likely  comply 
with  this  requirement,  as  the  text 
inserted  into  the  form  by  the  script  may 
be  readable  by  a  screen  reader.  By 
contrast,  if  a  web  page  uses  a  script  to 
create  a  graphic  map  of  menu  choices 
when  the  user  moves  the  pointer  over 
an  icon,  the  web  site  designer  may  be 
required  to  incorporate  "redundant  text 
links"  that  match  the  menu  choices 
because  functional  text  for  each  menu 
choice  caimot  be  rendered  to  the 
assistive  technology.  Determining 
whether  a  web  page  meets  this 
requirement  may  require  careful  testing 
by  web  site  designers,  particularly  as 
both  assistive  technology  and  the 
JavaScript  standard  continue  to  evolve. 

Paragraph  (m)  is,  in  part,  a  new- 
provision  developed  in  response  to 
comments  received  on  §  1194. 23(c) (11) 
of  the  NPRM  and  discussed  in  the 
preceding  paragraph.  While  most  web 
browsers  can  easily  read  HTML  and 
display  it  to  the  user,  several  private 
companies  have  developed  proprietarv' 
file  formats  for  transmitting  and 
displaying  special  content,  such  as 
multimedia  or  very  precisely  defined 
documents.  Because  these  file  formats 
are  proprietary,  they  cannot  ordinarily 
be  displayed  by  web  browsers.  To  make 
it  possible  for  these  files  to  be  viewed 
by  web  browsers,  add-on  programs  or 
"plug-ins"  can  be  downloaded  and 
installed  on  the  user's  computer  that 
will  make  it  possible  for  their  web 
browsers  to  display  or  play  the  content 
of  the  files.  This  provision  requires  that 
web  pages  which  provide  content  such 
as  Real  Audio  or  PDF  files,  also  provide 
a  link  to  a  plug-in  that  will  meet  the 
software  provisions.  It  is  very  common 
for  a  web  page  to  provide  links  to 
needed  plug-ins.  For  example,  web 
pages  containing  Real  Audio  almost 
always  have  a  link  to  a  source  for  the 
necessary  player.  This  provision  places 
a  responsibility  on  the  web  page  author 
to  know  that  a  compliant  application 
exists,  before  requiring  a  plug-in.  (See 
§  1194.21(c){ll)  in  the  NPRM.) 


Paragraph  (n)  requires  that  people 
with  disabilities  have  access  to 
interactive  electronic  forms.  Electronic 
forms  are  a  popular  method  used  by 
many  agencies  to  gather  information  or 
permit  a  person  to  apply  for  ser\'ices, 
benefits,  or  employment.  The  1998 
Government  Paperwork  Elimination  Act 
requires  that  Federal  agencies  make 
electronic  versions  of  their  forms 
available  on-line  when  practicable  and 
allows  individuals  and  businesses  to 
use  electronic  signatures  to  file  these 
forms  electronicallv.  (See 
§  1194.23(b)(10)  inthe  NPRM.)  At 
present,  the  interaction  between  form 
controls  and  screen  readers  can  be 
unpredictable,  depending  upon  the 
design  of  the  page  containing  these 
controls.  Some  developers  place  control 
labels  and  controls  in  different  table 
cells:  others  place  control  labels  in 
various  locations  in  various  distances 
from  the  controls  themselves,  making 
the  response  from  a  screen  reader  less 
than  accurate  many  times. 

Comment.  Adobe  Systems  expressed 
concern  that  completing  some  forms 
requires  a  script  or  plug-in  and 
interpreted  the  proposed  rule  as 
prohibiting  such  items.  They  pointed 
out  that  there  are  other  methods  of 
completing  a  form  that  would  not 
require  scripts  or  plug-ins,  but  those 
methods  require  the  constant  transfer  of 
information  between  the  client  and 
server  computers.  Adobe  noted  that  that 
method  can  be  extremely  inefficient  and 
can  pose  a  security  risk  for  the 
individual's  personal  data. 

Response.  This  provision  does  not 
forbid  the  use  of  scripts  or  plug-ins  and 
many  of  the  existing  products  support 
these  features.  If  a  browser  does  not 
support  these  features,  however, 
paragraphs  (I)  and  (m)  require  that  some 
other  method  of  working  with  the  web 
page  must  be  provided.  As  assistive 
technologies  advance,  it  is  anticipated 
that  the  occasions  when  the  use  of 
scripts  and  plug-ins  are  not  supported 
will  diminish  significantly.  No 
substantive  changes  have  been  made  to 
this  provision  in  the  final  rule. 

Paragraph  (o)  provides  that  a  method 
be  used  to  facilitate  the  easy  tracking  of 
page  content  that  provides  users  of 
assistive  technology  the  option  to  skip 
repetitive  navigation  links.  (See 
§  1194.23(c)(13)  in  the  NPRM.)  No 
substantive  comments  were  received  on 
this  provision  and  no  changes  were 
made,  other  than  editorial  changes. 

Paragraph  (p)  addresses  the 
accessibility  problems  that  can  occur  if 
a  web  page  times-out  while  a  user  is 
completing  a  form.  Web  pages  can  be 
designed  with  scripts  so  that  the  web 
page  disappears  or  "expires"  if  a 
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response  is  not  received  within  a 
specified  amount  of  time.  Sometimes, 
this  technique  is  used  for  security 
reasons  or  to  reduce  the  demands  on  the 
computer  serving  the  web  pages  A 
disability  can  have  a  direct  impact  on 
the  speed  with  which  a  person  can  read, 
move  around,  or  fill  in  a  web  form.  For 
this  reason,  when  a  timed  response  is 
required,  the  user  shall  be  alerted  and 
given  sufficient  time  to  indicate  that 
additional  time  is  necessary.  (See 
§  1194.21(d)  in  the  NPRM.) 

Comment.  The  proposed  rule 
prescribed  specific  settings  for 
increasing  the  time-out  Umit  based  on  a 
default  setting.  The  Board  sought 
comment  on  whether  a  system  was 
commercially  available  that  would 
allow  a  user  to  adjust  the  time-out.  The 
Board  also  sought  information  on 
whether  the  proposed  provision  would 
compromise  security.  Commenters 
responded  that  security  would  be  an 
issue  if  the  time-out  period  was 
extended  for  too  long  and  information 
with  personal  data  was  left  exposed 
Other  commenters  raised  the  point  that 
specifying  specific  multiples  of  the 
default  was  unrealistic  and  arbitrary 
The  Multimedia  Telecommunications 
Association  (MMTA)  stated  that  the 
default  was  not  built-into  a  system. 
Rather,  it  was  generally  something  that 
was  set  by  an  installer  or  a  system 
administrator.  They  also  noted  that  in 
order  for  a  user  to  know  that  more  time 
is  needed,  the  user  must  be  alerted  that 
time  is  about  to  run  out. 

Response.  The  provision  has  been 
revised  as  a  performance  standard  rather 
thaifa  specific  design  standard  by 
removing  the  reference  to  a  specified 
length  of  time  for  users  to  respond  The 
Board  agrees  that  it  would  be  difficult 
for  a  user  to  know  how  much  more  time 
is  needed  even  if  the  time-out  could  be 
adjusted.  The  final  rule  requires  only 
that  a  user  be  notified  if  a  process  is 
about  to  time-out  and  be  given  an 
opportunity  to  answer  a  prompt  asking 
whether  additional  time  is  needed. 

Section  1194.23     Telecommunications 
Products 

Paragraph  (a)  requires  that  telephone 
equipment  shall  provide  a  standard 
non-acoustic  connection  point  for  TTYs 
A  TTY  is  a  device  that  includes  a 
keyboard  and  display  that  is  used  to 
transmit  and  receive  text  over  a 
telephone  line  using  sound.  Originally. 
TTY's  used  acoustic  connections  and 
the  user  placed  the  telephone  handset 
on  the  TTY  to  transfer  the  sound  signals 
between  the  TTY  and  the  telephone. 
Handsets  on  many  modem  telephones 
do  not  fit  well  with  many  TTY  acoustic 
couplers,  allowing  interference  from 


outside  noise.  Individuals  who  use 
TTYs  to  communicate  must  have  a  non- 
acoustic  way  to  connect  TTYs  to 
telephones  in  order  to  obtain  clear  TTY 
(  onntH:tions.  such  as  through  a  direct 
RI-11  connector,  a  2.5  mm  audio  jack, 
or  other  direct  connection.  When  a  TH' 
is  connected  directly  into  the  network, 
it  must  be  possible  for  the  acoustic 
pickup  (microphone)  to  be  turned  off 
(automatically  or  manually)  to  avoid 
having  background  noise  in  a  noisy 
environment  mixed  with  the  TTY 
signal.  Since  some  TTY  users  make  use 
of  speech  for  outgoing  communications, 
the  microphone  on/off  capability  must 
be  automatic  or  easy  to  switch  back  and 
forth  or  a  push-to-talk  mode  should  be 
provided.  In  the  Telecommunications 
Act  Accessibility  Guidelines  (36  CFR 
Part  1193).  the  Board  recognized  that 
direct-connect  TTYs  are  customer 
premises  equipment  (CPE)  subject  to 
section  255  of  that  Act.  Since  CPE  is  a 
subset  of  electronic  and  information 
technology,  it  is  similarly  covered  by 
this  rule,  this  provision  was  adopted 
from  the  Board's  Telecommunications 
Act  Accessibility  Guidehnes  so  that 
manufacturers  of  telecommunications 
and  customer  premises  equipment 
covered  by  section  255  of  the 
Telecommunications  Act  wishing  to  sell 
products  to  the  Federal  government 
would  have  a  consistent  set  of 
requirements.  (See  §  1194.23(d)(1)  in  the 

NPRM.) 

Comment  The  MMTA  commented 
that  providing  a  direct  coimection  to  an 
analog  telephone  may  be  as  simple  as 
providing  an  Rj-ll  jack,  but  that  digital 
phones  pose  additional  problems.  It 
noted  that  most  multi-line  business 
phones  operating  through  a  PBX  are 
digital  phones.  However,  it  also  stated 
that  TTY  connectivity  can  be 
accomplished  by  adding  an  analog  line 
similar  to  what  would  be  provided  for 
a  fax  machine.  The  MMTA  further 
suggested  that  TTY  manufacturers 
should  share  the  burden  for 
compatibility.  Another  comment 
suggested  that  the  Board  require  the 
provision  of  a  shelf  and  outlet  for  a 

TTY 

Response.  In  some  cases,  the  addition 
of  an  RI-1 1  connector  will  be  the  easiest 
solution.  In  other  cases,  the  addition  of 
a  "smart"  adapter  may  be  necessary, 
similar  to  the  dataports  available  on 
many  hotel  phones.  Some  adapters  and 
converters  have  circuitry  which 
determines  the  nature  of  the  line  and 
plug-in  equipment  and  makes  the 
adjustment  automatically  while  others 
are  manual.  There  is  merit,  however,  in 
viewing  this  provision  from  the 
standpoint  of  the  capabilities  of  a 
system  as  opposed  to  the  capabilities  of 


a  single  desktop  unit.  There  may  be 
cases  in  which  the  connection  is  best 
made  at  the  PBX  level  by  installing 
analog  phone  lines  where  necessary. 
The  final  provision  has  been  modified 
to  allow  for  either  option. 

With  respect  to  the  suggestion  that  the 
standards  require  a  shelf  and  outlet  for 
a  TTY.  these  standards  apply  to  the 
electronic  and  information  technology 
products  themselves,  not  the  furniture 
they  occupy.  Therefore,  these  standards 
do  not  address  auxiliary  features  such  as 
shelves  and  electrical  outlets. 

Paragraph  (b)  requires  that  products 
providing  voice  communication 
functionality  be  able  to  support  use  of 
all  commonly  used  cross-manufacturer, 
non-proprietary,  standard  signals  used 
by  TTYs.  Some  products  compress  or 
alter  the  audio  signal  in  such  a  manner 
that  standard  signals  used  by  TTYs  are 
not  transmitted  properly,  preventing 
successful  TTY  conununication.  This 
provision  is  consistent  with  the 
Telecommunications  Act  Accessibility 
Guidelines.  (See  §  1194.23(d)(2)  in  the 
NPRM.) 

Comment.  Comments  from  industry 
suggested  that  the  Board  should  clarify 
the  standard  referred  to  as  U.S.  standard 
Baudot  communications  protocol.  They 
noted  that  there  are  several  standards  in 
use  in  Europe.  Some  European  products 
support  more  than  one  of  these 
standards,  but  not  the  common  U.S. 
standard.  The  comments  said  that  such 
products  would  arguably  comply  with 
the  provision  but  would  not  meet  the 
intent  of  section  508. 

Response.  The  proposed  rule  required 
that  products  must  support  all  cross- 
manufacturer,  non-proprietary 
protocols,  not  just  one  or  two.  Of  course, 
that  included  the  common  U.S.  Baudot 
protocol  (ANSI/TIA/EIA  825).  ASCII  is 
also  used,  especially  on  dual  mode 
TTYs.  but  it  is  less  common. 
Compliance  with  international  standard 
ITU-T  Recommendation  V.18  would 
meet  this  provision,  but  products 
complying  with  the  ITU  standard  may 
not  be  commercially  available.  It  is 
important  that  products  and  systems 
support  the  protocol  used  by  most  TTYs 
currently  in  use  to  avoid  a 
disenfranchisement  of  the  majority  of 
persons  who  are  deaf  or  hard  of  hearing. 
However,  the  intent  of  this  provision  is 
to  require  support  of  more  than  just 
Baudot  or  just  ASCII.  At  present,  only 
these  two  are  commonly  used  in  the  . 
U.S..  but  others  may  come  into  use  later. 
While  the  Board  does  not  want  to 
disenfranchise  users  of  current  devices, 
neither  does  it  want  to  exclude  those 
who  buy  newer  equipment,  as  long  as 
such  devices  use  protocols  which  are 
not  proprietary  and  are  supported  by 


more  than  one  manufacturer.  Of  course, 
like  all  the  requirements  of  these 
standards,  this  provision  is  subject  to 
commercial  availability.  Accordingly, 
the  provision  has  been  changed  in  the 
final  rule  by  adding  the  phrase 
"commonly  used." 

Paragrapn  (c)  provides  that  TTY  users 
be  able  to  utilize  voice  mail,  auto- 
attendant,  and  interactive  voice 
response  telecommunications  systems. 
Voice  mail  systems  are  available  which 
allow  TTY  users  to  retrieve  and  leave 
TTY  messages.  This  provision  does  not 
require  that  phone  systems  have  voice 
to  text  conversion  capabilities.  It 
requires  that  TTY  users  can  retrieve  and 
leave  TTY  messages  and  utilize 
interactive  systems.  (See  §  1194.23(d)(3) 
in  the  NPRM.) 

Comment.  One  commenter  suggested 
that  the  Board  encourage  developers  to 
build-in  direct  TTY  decoding  so  that 
external  TTYs  are  not  required.  For 
example,  if  an  employee  had  voice  mail 
with  TTY  functionality  built-in,  that 
employee  would  be  able  to  read  TTY 
messages  through  the  computer  system 
directly,  without  needing  to  attach  an 
external  TTY.  The  commenter  noted 
that  this  would  be  beneficial  to  Federal 
agencies  having  telephone 
commimication  with  members  of  the 
public  who  have  speech  or  hearing 
disabilities.  The  agency  could  then  have 
direct  communication  rather  than  being 
required  to  use  an  external  TTY  device 
or  utilizing  a  relay  service.  Another  said 
telecommunications  systems  should  be 
required  to  have  TTY  decoding 
capability  built-in.  to  the  maximum 
extent  possible.  Another  commenter 
pointed  out  that  voice  mail,  voice 
response,  and  interactive  systems 
depend  on  DTMF  "touch  tones"  for 
operation  and  that  many  TTYs  do  not 
provide  this  function.  Also,  one 
commenter  noted  that  automatic  speech 
recognition  (ASR)  is  not  yet  mature,  but 
requested  that  a  requirement  for  ASR  be 
reviewed  every  two  years  to  determine 
the  feasibility  of  including  such 
capabilities  in  products  based  on  the 
rapid  change  of  technology. 

Response.  This  provision  requires  that 
voice  mail,  auto-attendant,  and 
interactive  voice  response  systems  be 
usable  with  TTYs.  It  is  desirable  that 
computers  have  built-in  TTY  capability 
and  there  are  currently  systems  which 
can  add  such  functionality  to 
computers.  This  provision  is  a 
performance  requirement  and  the  Board 
does  not  feel  it  would  be  useful  to  be 
more  specific  at  this  time.  The  current 
problems  with  voice  mail  and  voice 
response  systems  are  not  necessarily 
susceptible  to  a  single  solution  and 
there  are  several  ways  to  comply. 


including  voice  recognition  in  some 
cases,  depending  on  the  system.  Many 
voice  mail  systems  could  record  a  TTY 
message,  just  like  a  voice  message,  but 
the  outgoing  message  needs  to  include 
a  TTY  prompt  letting  TTY  users  to 
know  when  to  start  keying.  A 
requirement  for  a  quick  response  to 
menu  choices  is  the  most  fi-equently 
reported  barrier  for  relay  users.  The 
ability  to  "opt  out"  of  a  menu  and 
connect  with  an  operator  or  transfer  to 
a  TTY  system  are  also  ways  to  make 
these  services  available  and  usable 
without  highly  sophisticated  decoding 
technology. 

Paragraph  (d)  addresses  access 
problems  that  can  arise  when 
telecommunications  systems  require  a 
response  from  a  user  within  a  certain 
time.  Due  to  the  nature  of  the 
equipment,  users  of  TTYs  may  need 
additional  time  to  read  and  respond  to 
menus  and  messages.  This  provision  is 
identical  to  section  1194. 22{p) 
discussed  above.  (See  §  1194.21(d)(4)  in 
the  NPRM.) 

Comment.  The  proposed  nde 
prescribed  specific  settings  for 
increasing  the  time-out  limit  based  on  a 
default  setting.  Commenters  raised  the 
point  that  specifying  specific  multiples 
of  the  default  was  unrealistic  and 
arbitrary.  The  MMTA  stated  that  the 
default  was  not  built-into  a  system. 
Rather  it  was  generally  something  that 
was  set  by  an  installer  or  a  system 
administrator.  It  also  noted  that  in  order 
for  users  to  know  that  more  time  is 
needed,  they  must  be  alerted  that  time 
is  about  to  run  out. 

Response.  The  provision  has  been 
changed  to  a  performance  standard 
rather  than  a  specific  design  standard  bv 
removing  the  reference  to  a  specified 
length  of  time  for  users  to  respond.  The 
Board  agrees  that  it  would  be  difficult 
for  a  user  to  know  how  much  more  time 
is  needed  even  if  the  time-out  could  be 
adjusted.  The  final  rule  requires  only 
that  a  user  be  notified  if  a  process  is 
about  to  time-out  and  be  given  an 
opportunity  to  answer  a  prompt  asking 
whether  additional  time  is  needed. 

Paragraph  (e)  requires  that  functions 
such  as  caller  identification  must  be 
accessible  for  users  of  TTYs,  and  for 
users  who  cannot  see  displays.  (See 
§  1194.23(d)(5)  in  the  NPRM.) 

Comment.  One  commenter  thought 
the  reference  to  telecommunications 
relay  services  in  the  NPRM  implied  that 
caller  identification  information  must 
somehow  be  transmitted  directly  to  the 
end-user. 

Response.  Since  the  end-users  in  a 
telecorrmiunications  relay  service  are 
not  directly  connected,  passing  along 
caller  identification  information  is  not 


commonly  done,  therefore,  the  reference 
to  relay  services  has  been  deleted  to 
avoid  confusion. 

Paragraph  (f)  requires  products  to  be 
equipped  with  volume  control  that 
provides  an  adjustable  amplification  up 
to  a  minimum  of  20  dB  of  gain.  If  a 
volume  adjustment  is  provided  that 
allows  a  user  to  set  the  level  anywhere 
from  0  to  the  upper  requirement  of  20 
dB.  there  is  no  need  to  specif)-  a  lower 
limit.  If  a  stepped  volume  control  is 
provided,  one  of  the  intermediate  levels 
must  provide  12  dB  of  gain.  The  gain 
applies  to  the  voice  output.  (See 
§  1194.23(d)(6)  in  the  NPRM.) 

Comment.  Several  conunenfers 
supported  the  provision  for  a  20  dB    ' 
gain,  but  some  supported  a  25  dB 
requirement,  pointing  out  that  manv 
persons  who  are  hard  of  hearing  need 
more  than  20  dB  amplification.  Others 
urged  the  Board  to  adopt  the  current 
Federal  Communications  Commission's 
(FCC)  requirement  for  a  minimum  of  12 
dB  and  a  maximum  of  18  dB.  Some 
commenters  said  amplifying  a  poor 
quality  signal  would  not  be  useful  and 
that  the  amplification  mav  itself 
introduce  distortion. 

Response.  The  proposed  level  of 
amplification  was  different  from  that 
required  under  the  FCC  regulations 
implementing  the  Hearing  Aid 
Compatibility  Act  (47  CFR  68.317  (a)). 
The  FCC  requires  volume  control  that 
provides,  through  the  receiver  in  the 
handset  or  headset  of  the  telephone,  12 
dB  of  gain  minimum  and  up  to  18  dB 
of  gain  maximum,  when  measured  in 
terms  of  Receive  Objective  Loudness 
Rating. 

The  Board's  provision  is  consistent 
with  the  1998  ANSI  All 7.1  document. 
"Accessible  and  Usable  Buildings  and 
Facilities."  ANSI  is  the  voluntary 
standard-setting  body  which  issues 
accessibility  standards  used  bv  the 
nation's  model  building  codes.  The 
Board  has  issued  a  separate  NPRM  to 
harmonize  the  existing  ADAAG 
provision  with  the  ANSI  standard.  The 
FCC  originally  selected  its  requirement 
to  be  consistent  with  the  ADA 
Accessibility  Guidelines  now  being 
proposed  for  amendment.  This 
provision  is  consistent  with  the 
proposed  ADA  and  Architectural 
Barriers  Act  Accessibility  Guidelines 
and  the  Telecommunications  Act 
Accessibility  Guidelines.  No  changes 
were  made  to  this  provision  in  the  final 
rule. 

Paragraph  (g)  requires  that  an 
automatic  reset  be  installed  on  any 
telephone  that  allows  the  user  to  adjust 
the  volume  higher  than  the  normal 
level.  This  is  a  safety  feature  to  protect 
people  from  suffering  damage  to  their 
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hearing  if  they  accidentally  answer  a 
telephone  with  the  amplification  turned 
too  high.  (See  §  1194.23(d){7)  in  the 

NPRM  I 

Comment  Most  commenters 
supported  the  provision  for  an 
automatic  reset.  One  commenter  said 
the  reset  would  be  a  problem  for  an 
individual  user  who  would  he  required 
to  constantly  readjust  his  or  her 
telephone  to  a  usable  level. 

Response  The  provision  is  adopted 
from  the  ADA  Accessibility  Guidelines, 
where  it  applies  to  public  phones  used 
bv  many  people.  The  FCC's  Part  68  rules 
require  an  automatic  reset  when  the 
phone  is  hung  up  if  the  volume  exceeds 
18  dB  gain.  To  provide  the  abilitv  to 
override  the  reset  function  would 
require  a  waiver  from  the  FCC  since  the 
standards  require  a  20  dB  gain.  No 
changes  have  been  made  to  this  section 
in  the  final  rule. 

Paragraph  (h)  requires  telephones,  or 
other  products  that  provide  auditorv 
output  bv  an  audio  transducer  normally 
held  up  to  the  ear,  to  provide  a  means 
for  effective  wireless  coupling  to 
hearing  aids.  Many  hearing  aids 
incorporate  "T-coils"  that  generate 
sounds  based  on  magnetic  signals 
received  from  earpieces  that  can 
generate  the  appropriate  magnetic  field 
Generally,  this  provision  means  the 
earpiece  generates  sufficient  magnetic 
field  strength  to  induce  an  appropriate 
field  in  a  hearing  aid  T-coil.  The  output 
in  this  case  is  the  direct  voice  output  of 
the  transmission  source,  not  the 

machine  language"  such  as  tonal  codes 
transmitted  by  TTYs.  For  e.xample.  a 
telephone  must  generate  a  magnetic 
output  so  that  the  hearing  aid  equipped 
with  a  T-coil  can  accurately  receive  the 
message.  This  provision  is  consistent 
with  the  Telecommunications  Act 
Accessibilitv  Guidelines.  (See 
§  1194.23(d)(8)  in  the  NPRM.)  No 
substantive  comments  were  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule 

Paragraph  (i)  requires  that 
interference  to  hearing  technologies  be 
reduced  to  the  lowest  possible  level  that 
allows  a  user  of  hearing  technologies  to 
utilize  a  telecommunications  product. 
Individuals  who  are  hard  of  hearing  use 
hearing  aids  and  other  assistive 
listening  devices,  but  they  cannot  be 
used  if  products  introduce  noise  into 
the  listening  aids  because  of 
electromagnetic  interference.  (See 
§  1194.23(d)(9)  in  the  NPRM.) 

Comment.  The  American  National 
Standards  Institutes  (ANSI)  is 
developing  methods  of  measurement 
and  defining  the  limits  for  hearing  aid 
compatibility  and  accessibility  to 
wireless  telecommunications.  At  the 


time  of  the  proposed  rule,  the  ANSI 
C63.19  ANSI/IEEE  Standard  for  Hearing 
Aid  Compatibility  with  Wireless 
Devices  was  not  completed.  The  NPRM 
noted  that  the  Board  may  ultimately 
incorporate  the  standard  when  it  is 
completed.  Several  commenters 
recommended  referencing  the  work  of 
the  ANSI  committee. 

Response.  The  ANSI  committee  has 
recentlv  completed  its  work.  No  changes 
have  been  made  to  this  provision  in  the 
final  rule  and  the  provision  continues  to 
be  a  performance  standard  rather  than  a 
specific  design  standard.  However, 
compliance  with  the  ANSI  C63.19 
ANSI/IEEE  Standard  for  Hearing  Aid 
Compatibility  with  Wireless  Devices 
would  meet  this  provision. 

Paragraph  (j)  provides  that  all 
products  that  act  as  a  transport  or 
conduit  for  information  or 
communication  shall  pass  all  codes, 
translation  protocols,  formats,  or  any 
other  information  necessary  to  provide 
information  or  communication  in  a 
usable  format.  In  particular,  signal 
compression  technologies  shall  not 
remove  information  needed  for  access  or 
shall  restore  it  upon  decompression. 
Some  transmissions  include  codes  or 
tags  embedded  in  "unused"  portions  of 
the  signal  to  provide  accessibility.  For 
e.xample.  closed  captioning  information 
is  usuallv  included  in  portions  of  a 
video  signal  not  seen  by  users  without 
decoders.  This  section  prohibits 
products  from  stripping  out  such 
information  or  requires  the  information 
to  be  restored  at  the  end  point.  (See 
§  1194.25(a)  in  the  NPRM.)  No 
substantive  comments  were  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Paragraph  (k)  addresses  controls  that 
require  some  physical  force  to  activate. 
It  is  the  application  of  force  to  these 
controls  that  distinguishes  them  from 
touch  sensitive  controls  where  the  mere 
presence  of  a  hand  or  finger  is  detected 
and  reacted  to  bv  the  product.  (See 
§  1194.23(a)  in  the  NPRM.) 

Comment.  As  proposed,  this 
provision  addressed  mechanically 
operated  controls,  keyboard,  and 
keypads.  C.ommenters  were  concerned 
that  the  provisions  were  too  general. 
Some  commenters  said  that  it  was 
possible  to  interpret  this  section  as 
applying  to  touchscreens,  and  that 
making  touchscreen  controls  compliant 
with  these  provisions  was  not  possible. 
Commenters  also-raised  the  question  of 
whether  the  proposed  standards  would 
require  every  product  to  have  a 
keyboard. 

Response.  This  provision  has  been 
amended  to  clarify  its  application  to 
mechanically  operated  controls.  The 


provision  only  applies  to  products 
which  have  mechanically  operated 
controls  or  keys  and  therefore  does  not 
require  every  product  to  have  a 
keyboard.  This  provision  was  not 
intended  to  apply  to  touchscreens  as 
touchscreens  do  not  have  mechanically 
operated  controls. 

Paragraph  (k)(l)  provides  that 
mechanically  operated  controls  and 
keys  shall  be  tactilely  discernible 
without  activating  the  controls  or  keys. 
Tactilely  discernible  means  that 
individual  keys  can  be  located  and 
distinguished  from  adjacent  keys  by 
touch.  To  comply  with  this  provision, 
controls  that  must  be  touched  to 
activate,  must  be  distinguishable  from 
each  other.  This  can  be  accomplished  by 
using  various  shapes,  spacing,  or  tactile 
markings.  Because  touch  is  necessary  to 
discern  tactile  features,  this  provision 
provides  that  the  control  should  not  be 
activated  by  mere  contact.  For  example, 
the  standard  desktop  computer 
keyboard  would  meet  this  provision 
because  the  tactile  mark  on  the  "j"  and 
"f '  keys  permits  a  user  to  locate  all 
other  keys  tactilely.  The  geographic 
spacing  of  the  function,  "numpad"  and 
cursor  keys  make  them  easy  to  locate  by 
touch.  In  addition,  most  keyboards 
require  some  pressure  before  they 
transmit  a  keystroke.  Conversely, 
"capacitance"  keyboards  that  react  as 
soon  as  they  are  touched  and  have  no 
raised  marks  or  actual  keys  would  not 
meet  this  provision.  A  "membrane" 
keypad  with  keys  that  must  be  pressed 
can  be  made  tactilely  discernible  by 
separating  keys  with  raised  ridges  so 
that  individual  keys  can  be 
distinguished  bv  touch.  (See 
§  1194.23(a)(1)  in  the  NPRM.)  No 
substantive  comments  were  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Paragraph  (k)(2)  provides  that 
mechanically  operated  controls  shall  be 
accessible  to  persons  with  limited 
dexterity.  Individuals  with  tremor, 
cerebral  palsy,  paralysis,  arthritis,  or 
artificial  hands  may  have  difficulty 
operating  systems  which  require  fine 
motor  control,  assume  a  steady  hand,  or 
require  two  hands  or  fingers  to  be  used 
simultaneously  for  operation. 
Individuals  with  high  spinal  cord 
injuries,  arthritis,  and  other  conditions 
may  have  difficulty  operating  controls 
which  require  significant  strength.  The 
provision  limits  the  force  required  to 
five  pounds  and  is  based  on  §4.27.4  of 
the  ADA  Accessibility  Guidelines  and  is 
consistent  with  the 

Telecommunications  Act  Accessibility 
Guidelines.  (See  §  1194.23(a)(3)  in  the 
NPRM.) 
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Comment.  The  ITIC  was  concerned 
about  requiring  that  all  controls  be 
easily  activated.  They  pointed  out  that 
on  many  pieces  of  equipment  the  on/off 
switch  is  purposely  set  so  that  it  is  hard 
to  activate.  This  is  done  to  prevent 
accidental  shut-down  of  equipment 
such  as  with  a  network  server.  They  felt 
it  was  unreasonable  to  require  changing 
that  type  of  control. 

Response.  The  Board  has  addressed 
this  issue  by  adding  §  1194.3(f)  which 
exempts  such  controls  from  these 
standards.  The  on/off  switch  on  a 
network  server  for  example,  would  be 
operated  only  when  maintenance  of  the 
equipment  was  required  and  would  not 
be  for  normal  operation.  No  changes 
have  been  made  to  this  section  in  the 
final  rule. 

Paragraph  (k)(3)  establishes 
provisions  for  key  repeat  rate  where  an 
adjustable  keyboard  repeat  rate  is 
supported.  It  requires  that  the  keyboard 
delay  before  repeat  shall  be  adjustable  to 
at  least  two  seconds  per  character.  (See 
§  1194.23(a)(5)  in  the  NPRM.)  No 
substantive  comments  were  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Paragraph  {k)(4)  provides  that  the 
status  of  toggle  controls  such  as  the 
"caps  lock"  or  "scroll  lock"  keys  be 
determined  by  both  visual  means  and  by 
touch  or  sound.  For  example,  adding 
audio  patterns  such  as  ascending  and 
descending  pitch  tones  that  indicate 
when  a  control  is  turned  on  or  off  would 
alleviate  the  problem  of  a  person  who  is 
blind  inadvertently  pressing  the  locking 
or  toggle  controls.  Also,  buttons  which 
remain  depressed  when  activated  or 
switches  with  distinct  positions  would 
meet  this  provision.  (See  §  1194.23(a)(2) 
in  the  NPRM.)  No  substantive  comments 
were  received  and  no  changes  have  been 
made  to  this  section  in  the  final  rule. 

Section  1 1 94.24     Video  and 
Multimedia  Products 

Paragraph  (a)  requires  that  television 
displays  13  inches  and  larger,  and 
computer  equipment  that  includes 
television  receiver  or  display  circuitry 
be  equipped  with  the  capacity  to  decode 
and  display  captioning  for  audio 
material.  (See  §  1194.23(e)(1)  in  the 
NPRM.) 

Comment.  Commenters  supported 
this  provision  in  general,  but  provided 
suggestions  for  clarification.  They  noted 
that  the  FCC  defines  "television 
receiver"  as  a  device  that  can  receive 
and  display  signals  from  broadcast, 
satellite,  cable  transmission,  or  other 
similar  transmission  sources.  The 
commenters  recommended  that  the 
provision  should  also  address  television 
monitors  that  are  used  with  video 


cassette  recorders  (VCRs),  digital  video 
disks  (DVDs),  or  direct  video  input,  but 
do  not  include  tuners.  These  non- 
receiver  displays  are  commonly  used 
throughout  the  government  and  in 
educational  institutions  and  therefore, 
should  have  the  capability  to  decode 
closed  captions.  According  to 
commenters,  the  provision  should 
reference  analog  television's  "line-21, 
NTSC"  or  "EIA-608"  caption  data 
decoding  capabilities.  Many  DVD 
presentations  already  include  line-21 
captions  and  commenters  expressed 
frustration  with  their  inability  to  see 
these  captions  on  their  desktop  or 
laptop  computers.  Commenters  noted 
that  subtitles  are  not  a  substitute  for 
captions,  as  captions  convey  more  than 
just  dialog.  One  commenter  stated  that 
the  provision  should  apply  to  screens  10 
inches  or  larger;  while  another  said  that 
digital  television  (DTV)  will  allow 
usable  captions  on  smaller  screens  and 
the  Board  should  reference  the  digital 
captioning  standard  EIA-708. 

Response.  This  provision  has  been 
clarified  to  cover  all  television  displays, 
not  just  those  defined  as  a  receiver 
imder  the  FCC  definition.  The  13-inch 
display  size  was  chosen  because  it  is 
consistent  with  the  Television  Decoder 
Circuitry  Act  of  1990.  The  term 
"an^og"  added  to  this  provision 
clarifies  the  application  of  the 
provision. 

At  the  time  of  the  issuance  of  the 
NPRM.  the  FCC  was  considering  a  rule 
on  digital  television,  but  had  not 
completed  its  rulemaking.  On  July  21, 
2000.  the  FCC  issued  an  order  on 
decoder  circuitry  standards  for  DTV. 
That  standard  will  take  effect  on  July  1 . 
2002.  Devices  covered  under  the  FCC 
rules  include  DTV  sets  with  integrated 
"widescreen"  displays  measuring  at 
least  7.8  inches  vertically,  DTV  sets 
with  conventional  displays  measuring  at 
least  13  inches  vertically,  and  stand- 
alone DTV  tuners,  whether  or  not  they 
are  marketed  with  display  screens.  The 
provision  in  the  final  rule  has  been 
changed  to  reflect  the  FCC  regulation. 

Paragraph  (h)  requires  that  television 
tuners,  including  tuner  cards  for  use  in 
computers,  have  the  ability  to  handle  a 
secondary  audio  track  used  for  audio 
description  of  visual  material.  The 
secondary  audio  channel  is  commonly 
used  for  audio  description.  An  "audio 
description"  is  a  verbal  description  of 
the  visual  content  of  a  presentation. 
Audio  descriptions  are  important  for 
persons  who  are  blind  or  who  have  low 
vision  because  they  provide  a 
description  of  the  visual  content  of  a 
presentation  synchronized  with  verbal 
information.  (See  §  1194.23(e)(2)  in  the 
NPRM.)  No  substantive  comments  were 


received  and  no  changes  have  been 
made  to  this  section  in  the  final  rule. 

Paiagraph  (c)  requires  the  captioning 
of  audio  material  in  certain  multimedia 
presentations.  (See  §  1194.23(e)(3)  in  the 
NPRM.) 

Comment.  The  NPRM  limited  the 
provision  for  captioning  to  productions 
that  were  procured  or  developed  for 
repeated  showings  to  audiences  that 
may  include  people  who  are  deaf  or 
hard  of  hearing.  Commenters  were 
concerned  that  agencies  would  avoid 
this  provision  by  saying  that  they  did 
not  anticipate  having  members  of  the 
audience  who  were  deaf  or  hard  of 
hearing.  Commenters  noted  that  in 
many  instances  providing  an  interpreter 
may  not  be  a  suitable  alternative.  They 
also  pointed  out  that  subtitles  are  not  an 
effective  substitute  for  captioning 
multimedia  presentations  because 
subtitles  do  not  display  the 
envirormiental  sounds,  descriptions  of 
music,  or  additional  text  that  conveys  a 
richer  content  than  mere  translation  of 
the  spoken  dialogue. 

Response.  As  proposed,  the  provision 
was  intended  to  require  captioning 
whenever  the  audience  might  include  a 
person  who  was  deaf  or  hard  of  hearing. 
The  final  rule  has  been  modified  to 
require  that  all  training  and 
informational  video  and  multimedia 
presentations  that  contain  speech  or 
other  audio  information  necessary  for 
the  comprehension  of  the  content  and 
which  supports  an  agency's  mission, 
shall  be  open  or  closed  captioned 
regardless  of  the  anticipated  audience. 
This  provision  would  not  require  that  a 
videotape  recorded  by  a  field 
investigator  to  document  a  safety 
violation  be  captioned  or  audio 
described,  for  example.  On  the  other 
hand,  if  such  a  videotape  were 
subsequently  used  as  part  of  a  training 
or  informational  presentation,  it  would   ,. 
have  to  be  captioned  and  audio 
described.  A  video  of  a  retirement 
celebration  would  not  be  in  support  of 
an  agency's  mission  and  would  thus  not 
be  required  to  be  captioned.  Also,  this 
provision  applies  only  to  video  and 
multimedia  presentations  which  contain 
speech  or  other  audio  information 
necessary  for  the  comprehension  of  the 
content.  A  video  that  is  not  narrated 
would  not  be  required  to  be  captioned 
since  it  does  not  contain  speech.  The 
NPRM  asked  a  question  about  the 
availability  of  software  products  that 
could  be  used  to  provide  captioning  or 
description  to  multimedia  computer 
presentations.  Information  supplied  by 
commenters  suggests  such  products  are 
readily  available. 

Paragraph  (d)  requires  that  certain 
multimedia  presentations  provide  an 
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audio  description  of  visual  material. 
(See  §  1194. 23(e)(4)  in  the  NPRM.) 

Comment.  The  proposed  rule  Hmited 
the  provision  for  audio  description  to 
productions  that  were  procured  or 
developed  for  repeated  showings  to 
audiences  that  may  include  people  who 
are  blind  or  who  have  low  vision. 
Similar  to  (c)  above,  commenters  were 
concerned  that  agencies  may  use  the 
limitation  to  avoid  providing  the  audio 
description. 

Response.  This  provision  has  been 
modified  to  require  audio  description 
regardless  of  the  anticipated  audience. 
The  final  rule  has  been  modified  to 
require  that  all  training  and 
informational  video  and  multimedia 
productions  which  support  the  agencys 
mission,  regardless  of  format,  that 
contain  visual  information  necessary  for 
the  comprehension  of  the  content,  shall 
be  audio  described.  A  video  or 
multimedia  presentation  that  does  not 
support  an  agency's  mission  would  not 
be  required  to  be  audio  described.  Also, 
this  provision  applies  only  to  videos  or 
multimedia  presentations  which  contain 
visual  information  necessary  for  the 
comprehension  of  the  content.  A 
'talking  heads"  video  does  not 
generally  contain  visual  information 
necessary  for  the  comprehension  of  the 
content  and  would  therefore  not  be 
required  to  be  audio  described. 

Paragraph  (e)  provides  that  the 
captioning  and  audio  description 
required  in  (c)  and  (d)  above  must  be 
user  selectable  unless  permanent.  (See 
§  1194.23(e)(5)  in  the  NPRM.) 

Comment.  The  National  Center  for 
Accessible  Media  (NCAM)  at  public 
television  station  WGBH  indicated  that 
unlike  captioning,  audio  descriptions 
can  only  be  hidden  and  then  activated 
on  request  on  broadcast  or  cablecast 
video.  The  videotape  format  VHS 
commonly  used  by  consumers  and 
many  companies  caimot  encode  audio 
description  for  later  activation  like 
closed  captions.  Videos  in  the  VHS 
format  must  have  their  descriptions 
permanently  recorded  as  part  of  the 
main  audio  program.  As  a  result,  the 
audio  descriptions  on  VHS  cannot  be 
turned  off.  As  a  solution,  NCAM 
suggested  that  it  may  be  desirable  to 
have  a  separate  videotape  available  that 
was  not  described,  along  with  a 
described  version  to  allow  a  user  to 
choose  which  version  thev  wish  to 
present.  Unlike  the  VHS  format,  CD- 
ROMs,  DVDs  and  other  multimedia  can 
support  alternate  audio  channels  for 
descriptions  (or  alternate  languages). 
The  means  of  choosing  those  alternate 
tracks  varies  by  the  medium,  but  usually 
involves  selection  from  an  on-screen 
menu.  Those  menus  must  be  made 


audible  or  otherwise  readily  selectable 
so  that  people  who  are  blind  or  visually 
impaired  can  independently  select  and 
gain  access  to  those  audio  descriptions. 

Response  While  the  displaying  of 
captioning  is  user  selectable,  there  may 
be  instances  where  the  audio 
description  would  be  considered 
permanent.  The  provision  provides  that 
when  permanent,  the  user  selectability 
provision  does  not  apply.  No  changes 
have  been  made  to  this  section  in  the 
final  rule. 

Section  1 1 94.25    Self  Contained, 
Closed  Products 

.Sections  1194.25  (a)  through  (j)  apply 
to  those  products  that  generally  have 
embedded  software  and  are  commonly 
designed  in  such  a  fashion  that  a  user 
cannot  easily  attach  or  install  assistive 
technology.  This  section  is  a  result  of 
the  reorganization  of  the  final  rule.  In 
some  instances,  a  personal  computer 
with  a  touch-screen  will  be  enclosed  in 
a  display  and  used  as  an  "information 
kiosk".  Self  contained,  closed  products 
include,  but  are  not  limited  to, 
information  kiosks  and  information 
transaction  machines,  copiers,  printers, 
calculators,  fax  machines,  and  other 
similar  types  of  products.  A  definition 
of  self  contained,  closed  products  has 
also  been  added. 

Paragraph  (a)  provides  that  access 
features  must  be  built-into  a  self 
contciined.  closed  product  rather  than 
requiring  users  to  attach  an  assistive 
device  to  the  product.  Personal  headsets 
are  not  considered  assistive  technology 
and  may  be  required  to  use  the  product. 
(See  §  1194.23(0(1)  in  the  NPRM.) 

Comment.  Though  discussed  in  the 
preamble,  the  text  of  the  proposed  rule 
did  not  address  the  issue  of  personal 
headsets.  The  preamble  noted  that 
personal  headsets  were  not  considered 
assistive  technology.  The  ITIC  urged  the 
Board  to  make  this  clear  in  the  text  of 
the  rule. 

Response.  The  Board  has  modified 
this  provision  by  clarifying  that 
personal  headsets  are  not  considered 
assistive  technology.  No  other  changes 
were  made  to  this  provision. 

Paragraph  (b)  addresses  access 
problems  that  can  arise  when  self 
contained,  closed  products  require  a 
response  from  a  user  within  a  certain 
time  and  is  identical  to  §  1194.22{p)  and 
§  1194.23(d)  which  are  discussed  in 
detail  above.  (See  §  1194.21(d)  in  the 
NPRM.)  The  final  rule  requires  only  that 
a  user  be  notified  if  a  process  is  about 
to  time-out  and  be  given  an  opportunity 
to  answer  a  prompt  asking  whether 
additional  time  is  needed. 

Paragraph  (c)  requires  that  when  a 
product  utilizes  touchscreens  or 


contact-sensitive  controls,  a  method  of 
operating  the  product  be  provided  that 
complies  with  the  provisions  for 
controls  in  §  1194.23(k)(l)  through  (4). 
(See  §  1194.21(f)  in  the  NPRM.) 

Comment.  The  proposed  rule  required 
that  touchscreens  or  touch-operated 
controls  be  operable  without  requiring 
body  contact  or  close  human  body 
proximity.  Commenters  found  the 
proposed  provision  to  be  confusing.  One 
commenter  noted  that  the  proposed  rule 
required  all  touchscreens  to  be  operable 
by  a  remote  control.  Several 
commenters  expressed  concern  that 
accessibility  to  touchscreens  for 
individuals  who  are  blind  or  who  have 
low  vision  was  not  adequately 
addressed. 

Response.  Touchscreens  and  other    • 
controls  that  operate  by  sensing  a 
person's  touch  pose  access  problems  for 
a  range  of  persons  with  disabilities.  This 
provision  does  not  prohibit  the  use  of 
touchscreens  and  contact  sensitive 
controls,  but,  as  modified,  the  final  rule 
requires  a  redundant  set  of  controls  that 
can  be  used  by  persons  who  have  access 
problems  with  touchscreens. 

Paragraph  (d)  addresses  the  use  of 
biometric  controls.  Biometric  controls 
refer  to  controls  that  are  activated  only 
if  particular  biological  features  [e.g., 
fingerprint,  retina  pattern,  etc.)  of  the 
user  matches  specific  criteria.  Using 
retinal  scans  or  fingerprint 
identification  may  become  a  conomon 
practice  as  a  method  of  allowing  an 
individual  to  gain  access  to  personal 
data  from  an  information  transaction 
type  of  machine.  (See  §  1194.21(e)  in  the 

NPRM.) 

Comment.  In  the  proposed  rule,  the 
Board  sought  comment  on  the  best 
approach  to  accessibility  issues  raised 
by  biometric  forms  of  identification  and 
controls.  Commenters  responded  that 
asking  a  system  to  have  multiple  forms 
of  biometric  identification  could  be 
prohibitively  expensive.  Most 
commenters  were  in  agreement  that 
biometric  controls  provide  the  most 
seciu-ity.  However,  they  also  agreed  that 
when  such  a  system  needs  to  be 
accessed  by  a  person  with  a  disability 
and  that  disability  prohibits  the  use  of 
a  specific  biometric  feature,  a  non- 
biometric  alternative  should  be 
provided  that  does  not  compromise 
security. 

Response.  The  provision  does  not 
require  a  specific  alternative.  That 
selection  is  left  up  to  the  agency,  which 
may  choose  a  less  expensive  form  of 
identification.  No  changes  were  made  to 
this  provision  in  the  final  rule. 

Paragraph  (e)  requires  that  when 
products  use  audio  as  a  way  to 
communicate  information,  the  auditory 


signal  will  be  available  through  an 
industry  standard  connector  at  a 
standard  signal  level.  Individuals  using 
personal  headphones,  amplifiers,  audio 
couplers,  and  other  audio  processing 
devices  need  a  place  to  plug  these 
devices  into  the  product  in  a  standard 
fashion.  This  gives  the  user  the  ability 
to  listen  privately  to  the  information. 
The  product  must  also  provide  a 
method  to  pause,  restart,  and  interrupt 
the  flow  of  information.  (See 
§  1194.23(f)(2)  and  §  1194.25(d)  in  the 
NPRM.)  No  substantive  comments  were 
received  on  this  provision  and  no 
changes  were  made,  other  than  editorial 
changes. 

Paragraph  (f)  provides  that  when 
products  deliver  voice  output,  they  shall 
provide  incremental  volume  control 
with  output  amplification  up  to  a  level 
of  at  least  65  dB.  Where  the  ambient 
noise  level  of  the  environment  is  above 
45  dB,  a  volume  gain  of  at  least  20  d^ 
above  the  ambient  level  shall  be  user 
selectable.  According  to  the 
Occupational  Safety  and  Health 
Administration,  and  the  American 
Speech.  Language,  and  Hearing 
Association.  65  dB  is  the  volume  level 
for  normal  speech.  This  provision 
requires  that  audio  output  from  a  kiosk 
type  product  shall  have  a  minimum 
level  of  65  dB.  For  people  with  reduced 
hearing,  voice  levels  must  be  20  dB 
above  the  surround  sound  level  to  be 
understandable.  This  means  that  as  long 
as  the  noise  level  in  the  siuroiuiding 
environment  is  below  45  dB.  the  65  dB 
output  level  would  be  sufficient.  If  the 
product  is  in  an  environment  with  a 
high  noise  level,  the  user  must  be  able 
to  raise  the  volume  to  a  setting  of  20  dB 
higher  than  the  ambient  level.  (See 
§  1194.23(f)(3)  in  the  NPRM.)  A  feature 
has  been  required  to  automatically  reset 
the  volume  to  the  default  level  after 
every  use.  This  is  consistent  with  a 
similar  provision  addressing 
telecommunications  products.  No 
substantive  comments  were  received 
and  no  other  changes  have  been  made 
to  this  section  in  the  final  rule. 

Paragraph  (g)  addresses  the  use  of 
color  prompting  and  is  identical  to 
section  1194.21(1)  discussed  above.  (See 
§  1194.21(a)  in  the  NPRM.)  No 
substantive  comments  were  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Paragraph  (h)  addresses  color 
selection  and  contrast  settings  and  is 
identical  to  section  1194. 21fj)  discussed 
above.  (See  §  1194.23(b)(8)  in  the 
NPRM.) 

Paragraph  (i)  addresses  the  use  of 
flashing  objects  and  is  identical  to 
section  1194. 21(k)  discussed  above.  (See 
§  1194.21(c)  in  the  NPRM.) 


Paragraphs  (j)(l)  through  (4)  provide 
provisions  for  the  physical 
characteristics  of  large  office  equipment 
including  reach  ranges  and  the  general 
physical  accessibility  of  controls  and 
features.  Examples  of  these  products, 
include  but  are  not  limited  to,  copiers, 
information  kiosks  and  floor  standing 
printers.  These  provisions  are  based  on 
the  Americans  with  Disabilities  Act 
Accessibility  Guidelines  (ADAAG  4.2 
Space  Allowance  and  Reach  Ranges). 
Two  figures  are  provided  to  help 
explain  the  application  of  these 
provisions.  (See  §  1194.21(b)(1)  through 
(4)-in  the  NPRM.)  No  substantive 
comments  were  received  on  these 
provisions  and  no  changes  were  made 
in  the  final  rule. 

Section  1194.26    Desktop  and  Portable 
Computers 

This  section  is  a  result  of  the 
reorganization  of  the  final  rule. 
Paragraphs  (a)  through  (d)  contain 
provisions  that  apply  to  desktop  and 
portable  computers.  The  provisions  in 
§  1194.21  for  software  address  the 
accessibility  of  programs  and  operating 
systems  that  run  on  a  computer.  In 
contrast,  the  provisions  in  this  section 
address  physical  characteristics  of 
computer  systems  including  the  design 
of  controls  and  the  use  of  connectors. 
This  section  was  previously  addressed 
in  §  1194.21  (General  requirements). 
§  1194.23  (Component  specific 
requirements)  and  §  1194.25 
(Requirements  for  compatibility  with 
assistive  technology)  in  the  NPRM. 

Paragraph  (a)  acforesses  keyboards 
and  other  mechanically  operated 
controls.  These  provisions  are  addressed 
further  in  sections  1194.23(k)(l)  through 
(4)  above.  (See  §  1194.23(a)  in  the 
NPRM.) 

Paragraph  (b)  provides  that  systems 
using  touchscreen  technology  must  also 
provide  controls  that  comply  with 
sections  1194.23(k)(l)  through  (4) 
discussed  above.  (See  §  1194.21(f)  in  the 
NPRM.)  Similar  to  §  1194.25(c).  this 
provision  was  modified  in  the  final  rule 
to  require  redundant  controls. 

Paragraph  (c)  requires  that  when 
biometric  forms  of  identification  are 
used,  an  alternative  must  also  be 
available.  This  provision  is  identical  to 
§  1194.25  (d)  discussed  above. 

Paragraph  (d)  requires  that  products 
have  standard  ports  and  connectors. 
This  means  that  the  connection  points 
on  a  system  must  comply  with  a 
standard  specification  that  is  available 
to  other  manufacturers.  This  provision 
assures  that  the  designers  of  assistive 
technology  will  have  access  to 
information  concerning  the  design  of 
system  connections  and  thus  be  able  to 


produce  products  that  can  utilize  1    ose 
connections.  (See  §  1194.25(b)  in  t.ie 
NPRM.) 

Comment.  In  the  proposed  rule,  this 
provision  was  addressed  in  §  1194.25(b) 
under  the  requirements  for 
compatibility  with  assistive  technology. 
A  commenter  noted  that  this  provision 
was  more  specific  to  computer  products 
and  not  to  all  products. 

Response.  As  noted,  this  provision 
has  been  modified  to  apply  to  computer 
products. 

Subpart  C — Functional  Performance 
Criteria 

Section  1194.31     Functional 
Performance  Criteria 

This  section  provides  functional 
performance  criteria  for  overall  product 
evaluation  and  for  technologies  or 
components  for  which  there  is  no 
specific  requirement  under  other 
sections.  These  criteria  are  also 
intended  to  ensure  that  the  individual 
accessible  components  work  together  to 
create  an  accessible  product.  This 
section  requires  that  all  product 
functions,  including  operation  and 
information  retrieval,  be  operable 
through  at  least  one  mode  addressed  in 
each  of  the  following  paragraphs. 

Comment.  The  ITIC  requested 
clarification  as  to  how  a  manufacturer 
would  determine  the  type  and  number 
of  assistive  technology  devices  for 
which  support  must  be  provided  bv  a 
product. 

Response.  Manufacturers  do  not  need 
to  be  aware  of  the  universe  of  assistive 
technology  products  on  the  market. 
Each  provision  specifies  the  type  of 
assistive  technology  that  must  be 
supported.  For  example,  §  1194. 31(aJ 
addresses  those  assistive  technology 
devices  which  provide  output  to 
persons  who  cannot  see  the  screen. 
Such  devices  may  include  screen 
readers.  Braille  displays  and  speech 
synthesizers.  There  are  numerous 
resources  available  to  manufacturers  to 
assist  them  in  identif\ing  specific  types 
of  assistive  technology  which  would  be 
used  to  access  their  product. 

Paragraph  (a)  provides  that  at  least 
one  mode  of  operation  and  information 
retrieval  that  does  not  require  user 
vision  shall  be  provided,  or  support  for 
assistive  technology  used  bv  people 
who  are  blind  or  visually  impaired  shall 
be  provided.  It  is  not  expected  that 
ever}'  software  program  will  be  self- 
voicing  or  have  its  own  built-in  screen 
reader.  Software  that  complies  with 
§  1194.21  would  also  satisfy  this 
provision.  (See  §  1194.27(aj  in  the 
NPRM.)  No  substantive  comments  were 
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received  regarding  this  provision  and  no 
changes  were  made  in  the  final  rule. 

Paragraph  (b)  provides  that  at  least 
one  mode  of  operation  and  information 
retrieval  that  does  not  require  visual 
acuity  greater  than  20/70  (when 
corrected  with  glasses)  must  be 
provided  in  audio  and  enlarged  print 
output  that  works  together  or 
independently.  In  the  alternative, 
support  for  assistive  technology  used  by 
people  who  are  blind  or  w'ho  have  low 
vision  must  be  provided.  Although 
visual  acuity  of  20/200  is  considered 
"legally  blind,'"  there  are  actually 
millions  of  Americans  with  vision 
below  the  20/200  threshold  who  can 
still  see  enough  to  operate  and  get 
output  from  technology,  often  with  just 
a  little  additional  boost  in  contrast  or 
font  size.  This  paragraph  requires  either 
the  provision  of  screen  enlargement  and 
voice  output  or,  that  the  product 
support  assistive  technology.  (See 
§  1194.27(b)  in  the  NPRM.)"No 
substantive  comments  were  received 
regarding  this  provision  and  no  changes 
were  made  in  the  final  rule 

Paragraph  (c)  provides  that  at  least 
one  mode  of  operation  and  information 
retrieval  that  does  not  require  ust-r 
hearing  must  be  provided,  or  support  for 
assistive  technology  used  bv  people 
who  are  deaf  or  hard  of  hearing  shall  be 
provided  This  provision  is  met  when  a 
product  provides  visual  redundancy  for 
any  audible  cues  or  audio  output.  If  this 
redundancy  cannot  be  built-intn  a 
product  then  the  product  shall  support 
the  use  of  assistive  technology.  (See 
§  1 194.27(c)  in  the  N'PRM.)  No 
substantive  comments  were  received 
regarding  this  provision  and  no  changes 
were  made  in  the  final  rule 

Paragraph  (d)  requires  that  audio 
inff)rmati(in  important  for  the  use  of  a 
product,  must  be  provided  in  an 
enhanced  auditory  fashion  by  allowing 
for  an  increase  in  volume  and/or 
altering  the  tonal  quality  or  increasing 
the  signal-to-noise  ratio.  For  e.xample, 
increasing  the  output  would  assist 
persons  with  limited  hearing  to  receive 
informati(3n.  Audio  information  that  is 
important  for  the  use  of  a  product 
includes,  but  is  not  limited  to.  error 
tones,  confirmation  beeps  and  tones, 
and  verbal  instructions.  (.See 
§  1194.27(d)  in  the  N'PRM.)  No 
substantive  comments  were  received 
regarding  this  provision.  The  final 
provision  has  been  amended  editoriallv 
to  provide  that  support  for  assistive 
hearing  devices  mav  be  provided  in 
place  of  built-in  enhanf:ed  audio 
features 

Paragraph  (e)  provides  that  at  least 
one  mode  of  operation  and  information 
retrieval  which  does  not  rtxjuire  user 


speech  must  be  provided,  or  support  for 
assistive  technology  shall  be  provided. 
Most  products  do  not  require  speech 
input.  However,  if  speech  input  is 
required  to  operate  a  product,  this 
paragraph  requires  that  at  least  one 
alternative  input  mode  also  be  provided. 
For  example,  an  interactive  telephone 
menu  that  requires  the  user  to  say  or 
press  "one"  would  meet  this  provision. 
(See  §  1194.27(e)  in  the  NPRM.)  No 
substantive  comments  were  received 
regarding  this  provision  and  no  changes 
were  made  in  the  final  rule. 

Paragraph  (f)  pruyides  that  at  least  one 
mode  of  operation  and  information 
retrieval  that  does  not  require  fine  motor 
control  or  simultaneous  actions  and 
which  is  operable  with  limited  reach 
and  strength  must  be  provided.  (See 
^  1194.27(f)  in  the  NPRM.)  No 
substantive  comments  were  received 
regarding  this  provision  and  no  changes 
were  made  in  the  final  rule. 

Subpart  D — Information, 
Documentation,  and  Support 

Sect  ion  1 194  41     Information, 
Documfntdtion.  and  Support 

In  order  for  a  product  to  be  fully 
usable  bv  persons  with  disabilities,  the 
information  about  the  product  and 
product  support  services  must  also  be 
usable  by  persons  with  disabilities. 
These  issues  are  addressed  in  this 
section. 

Paragraph  (a)  states  that  when  an 
agency  provides  end-user 
(lotumentation  to  users  of  technology, 
the  agency  must  ensure  that  the 
documentation  is  available  upon  request 
in  alternate  formats.  Alternate  formats 
are  defined  in  i^  1194.4,  Definitions. 
Except  as  providtMi  in  paragraph  (b) 
below,  this  provision  does  not  require 
alternate  formats  of  documentation  that 
is  not  provided  by  the  agency  to  other 
users  of  technology.  (See  §  1194.31(a)  in 
the  NPRM.)  No  substantive  comments 
were  rec:eiv<>d  regarding  this  provision 
and  lU)  changes  other  than  editorial 
changes  were  made  in  the  final  rule. 

Paragraph  (b)  requires  that  agencies 
supply  end-users  with  information 
about  accessibilifv  or  compatibility 
features  that  are  built-into  a  product, 
upon  request.  (See  *?  1194.31(b)  in  the 
NPRM.)  No  substantive  comments  were 
received  regarding  this  provision  and. 
other  than  an  editorial  revision 
substituting  "methods  "  for  "modes", 
and  general  editorial  changes,  no  other 
changes  were  made  in  the  final  rule. 

Paragraph  (c)  provides  that  help  desks 
and  other  support  services  serving  an 
agency  must  be  capable  of 
accommodating  the  communications 
needs  of  persons  with  disabilities.  For 


example,  an  agency  help  desk  may  need 
to  communicate  through  a  TTY.  The 
help  desk  or  support  service  must  also 
be  familiar  with  such  features  as 
keyboard  access  and  other  options 
important  to  poop!»  with  disabilities. 
(See  §  1194.31(a)  in  the  NPRM.)  No 
substantive  comments  were  received 
regarding  this  provision  and  no  changes 
other  than  editorial  changes  were  made 
in  the  final  rule. 

Regulatory  Process  Matters 

Executive  Order  12866:  Regulatory 
Planning  and  Review  and  Congressional 
Review  Act 

This  final  rule  is  an  economically 
significant  regulator^'  action  under 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB).  The  final  rule  is  also 
a  major  rule  under  the  Congressional 
Review  Act.  The  Board  has  prepared  a 
regulatory  assessment  for  the  final  rule 
which  has  been  placed  in  the  docket 
and  is  available  for  public  inspection. 
The  regulatory  assessment  is  also 
available  on  the  Board's  Internet  site 
(http://www.access-board.gov/sec508/ 
assessment.htm).  In  the  NPRM,  the 
Board  sought  comment  on  the 
regulatory  assessment  which  was 
prepared  in  conjunction  with  the 
proposed  rule.  The  Board  received  four 
comments  that  specifically  addressed 
concerns  with  that  economic 
assessment.  A  summaiy  of  the 
comments  received  and  the  Board's 
responses  can  be  found  in  Chapter  Six 
of  the  Board's  final  regulatory 
assessment. 

.Section  508  covers  the  development, 
procurement,  maintenance  or  use  of 
electronic  and  information  technology 
by  Federal  agencies.  Exemptions  are 
provided  by  statute  for  national  security 
systems  and  for  instances  where 
compliance  would  impose  an  undue 
burden  on  an  agency.  The  final  rule 
improves  the  accessibility  of  electronic 
and.information  technology  used  by  the 
Federal  government  and  will  affect 
Federal  employees  with  disabilities,  as 
well  as  members  of  the  public  with 
disabilities  who  seek  to  use  Federal 
electronic  and  information  technologies 
to  access  information.  The  final  rule  is 
based  largely  on  the  recommendations 
of  the  Electronic  and  Information 
Technology  Access  Advisorv' 
Committee. 

The  standards  in  the  final  rule  will  be 
incorporated  into  the  Federal 
Acquisition  Regulation  (FAR).  Failure  of 
a  Federal  agency  to  comply  with  the 
standards  may  result  in  a  complaint 
under  the  agency's  existing  complaint 
procedures  under  section  504  of  the 


Rehabilitation  Act  or  a  civil  action 
seeking  to  enforce  compliance  with  the 
standards. 

Estimated  Baseline  of  Federal  Spending 
for  Electronic  and  Information 
Technology 

According  to  OMB  figures.  Federal 
government  expenditures  for 
information  technology  products  was 
$37.6  billion  in  fiscal  year  1999.  The 
defense  agencies  appear  to  have  the 
highest  information  technology  budgets, 
while  civilian  agency  budgets  are 
expected  to  increase  rapidly.  It  was  not 
possible  however,  to  disaggregate  this 
data  such  that  it  was  useful  for  purposes 
of  a  regulatory  assessment.  Instead,  the 
regulatory  assessment  uses  annual  sales 
data  collected  from  the  General  Services 
Administration  (GSA)  as  a  proxy  for  the 
actual  number  of  products  in  each 
applicable  technology  category.  Using 
the  GSA  data,  the  regulatory  assessment 
estimates  that  the  Federal  government 
spends  approximately  $12.4  billion 
annually  on  electronic  and  information 
technology  products  covered  by  the 
final  rule.  This  estimate  likely 
understates  the  actual  spending  by  the 
Federal  goverrunent  because  it  is  limited 
to  the  GSA  data.  Agencies  are  not 
required  to  make  purchases  through  the 
GSA  supply  service,  thus  many  items 
are  purchased  directly  from  suppliers. 
As  a  result,  the  goverrmient  costs  for 
software  and  compatible  hardware 
products  may  actually  be  higher  than 
estimates  would  indicate. 

The  regulator}'  assessment  also 
examines  historical  budgetary 
obligations  for  information  technology 
tracked  by  OMB  until  fiscal  year  1998. 
Two  scenarios  were  examined  to 


develop  an  upper  and  lower  bound  to 
represent  the  proportion  expected  to  be 
potentially  affected  by  the  final  rule. 
During  a  five  year  period  from  fiscal 
year  1994  through  fiscal  year  1998,  the 
average  proportion  of  the  total 
information  technology'  obligations 
potentially  covered  by  the  final  rule 
ranged  between  25  percent  and  50 
percent.  The  $12.4  billion  GSA  estimate 
falls  within  this  range,  representing  33 
percent  of  the  total  fiscal  year  1999 
information  technology  obligations  of 
$37.6  billion.  One  limitation  of  these 
ranges  is  that  they  are  based  on  gross 
classifications  of  information 
technology  obligations  and  do  not 
provide  the  level  of  disaggregation 
necessary  to  parallel  the  GSA  data 
assessment.  As  a  result,  the  two 
scenarios  likely  include  expenditures  on 
products  and  services  that  would  not  be 
effected  by  the  final  rule  to  a  higher 
degree  than  the  data  obtained  from  GSA. 

The  degree  to  which  the  potential 
understatement  of  baseline  spending 
leads  to  an  understatement  of  the  cost 
of  the  final  rule  is  unclear.  Some  of  the 
components  of  the  estimated  cost  of  the 
final  rule  rely  heavily  on  the  level  of 
Federal  spending  while  others  are 
independent  of  this  number. 

Estimated  Cost  of  the  Final  Rule 

The  regulatory  assessment  includes 
both  direct  and  opportunity  costs 
associated  with  the  final  rule.  Major 
sources  of  cost  include: 

•  Costs  of  modifying  electronic  and 
information  technology-  to  meet  the 
substantive  requirements  of  the 
standards: 

•  Training  of  staff,  both  Federal  and 
manufacturers,  to  market,  support,  and 

Table  1 


use  technologies  modified  in  response 
to  the  standards;  and 

•  Translation  of  documentation  and 
instructions  into  alternate  formats. 

The  direct  costs  that  were  quantified 
are  shown  in  Table  1 .  The  total 
quantified  costs  to  societv  range  from 
$177  million  to  $1,068  million  aimually. 
The  Federal  proportion  of  these  costs  is 
estimated  to  range  between  $85  million 
and  $691  million.  The  ability  of 
manufacturers,  especially  software 
manufacturers,  to  distribute  these  costs 
over  the  general  consumer  population 
will  determine  the  actual  proportion 
shared  by  the  Federal  government. 
Assuming  that  the  addition  of 
accessibility  features  add  value  to  the 
products  outside  the  Federal 
government,  it  is  expected  that  the  costs 
will  be  distributed  across  societv 
thereby  setting  a  lower  bound  cost  to  the 
Federal  government  of  $85  million.  If 
manufacturers  do  not  distribute  the 
costs  across  society,  the  upper  bound  of 
the  Federal  cost  will  increase  to  an 
estimated  $1,068  million.  These  costs 
must  be  placed  in  appropriate  context 
by  comparing  them  with  the  total 
Federal  expenditures  for  information 
technology.  By  comparison,  the  lower 
and  upper  bound  of  the  incremental 
costs  represent  a  range  of  0.23  percent 
to  2.8  percent  of  the  $37.6  billion  spent 
by  the  Federal  government  on 
information  technology  in  fiscal  vear 
1999.  Although  the  regulatory 
assessment  does  not  analyze  the  timing 
of  expenditures  or  reductions  in  costs 
over  time,  it  is  expected  that  the  costs 
will  decrease  over  time  as  a  proportion 
of  total  electronic  and  information 
technology  spending. 


Electronic  and  information  technology 


Lower 

bound  cost 

estimates 

(millions) 


Upper 
bound  cost 
estimates 

(millions) 


General  Office  Software  

Mission  Specific  Software 

Compatible  Hardware  Products  .... 
Document  Management  Products 

Microphotographic  Products  

Other  Miscellaneous  Products 


Total  Social  Cost  

Estimated  Federal  Proportion 


*./A^„"°'®^  above,  if  manufacturers  do  not  distribute  the  costs  across  society,  the  upper  bound  of  the  Federal  cost  will  increase  to  an  estimated 
$1,068  million. 


I 
Accessible  alternatives  are  available 
to  satisfy  the  requirements  of  the  final 
rule  for  many  types  of  electronic  and 
information  technologies,  particularly 
computers  and  software  products.  Some 


electronic  and  information  technologv 
products  will  require  modifications  to 
meet  the  requirements  of  the  final 
standards. 


For  many  types  of  electronic  and 
information  technology,  the  final  rule 
focuses  on  compatibility  with  existing 
and  future  assistive  devices,  such  as 
screen  readers.  The  final  rule  does  not 
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require  that  assistive  technologies  be 
provided  universally.  ProvisiDn  of 
assistive  technologies  is  still  governed 
by  the  reasonable  accommodation 
requirements  contained  in  sections  501 
and  504  nf  the  Rehabilitation  Act. 
Section  508  does  not  require  that 
assistive  devices  be  purchased,  but  it 
does  require  that  covered  electronic  and 
information  technology  be  capable  of 
having  such  devices  added  at  some  later 
time  as  necessan'. 

Software  products  represent  the 
largest  part  of  the  estimated  costs.  The 
regulatorv-  assessment  assumes  that 
Federal  software  expenditures  can  be 
divided  into  two  major  subcategories: 
general  office  applications  and  mission- 
specific  applications.  Internet 
applications  are  assumed  to  be 
represented  within  each  of  these 
subcategories.  General  office 
applications  include  operating  systems, 
wordprocessors.  and  spreadsheets,  and 
are  assumed  to  represent  80  percent  of 
the  total  software  category.  The 
remaining  20  percent  covers  mission- 
specific  or  proprietar>'  applications  that 
have  limited  distribution  outside  the 
Federal  government.  Within  each 
subcategory,  the  estimated  costs  of  the 
final  rule  are  distributed  according  to 
the  level  or  degree  of  accessibility 
already  being  achieved  in  the  private 
sector. 

The  general  office  application 
subcategory  is  broken  into  three  groups 
based  on  discussions  with  several 
industry  experts.  The  first  30  percent  is 
expected  to  require  very  little 
modification  to  satisfy  the  final 
standards  and  therefore  no  incremental 
cost  is  associated  with  this  group.  The 
middle  40  percent  is  expected  to  require 
minor  to  medium  alterations  to  satisfy 
the  final  rule.  The  cost  of  modifying  a 
particular  general  office  application  in 
this  category  is  estimated  to  be  in  the 
range  of  0.4  percent  to  1  percent  based 
on  discussions  with  several 
manufacturers.  This  assumption  is 
based  on  the  ratio  of  employees 
dedicated  to  accessibility  issues.  The 
methodology  uses  employee 
classification  as  a  proxy  for  cost  or 
expense  of  accessibility  research  and 
development,  labor,  and  design  that  are 
all  factored  into  the  final  product  cost. 
The  remaining  30  percent  is  expected  to 
require  significant  modifications  to  meet 
the  requirements  of  the  final  rule,  which 
is  estimated  to  cost  in  the  range  of  1 
percent  to  5  percent  based  on  discussion 
with  industr>'  experts. 

The  regulatory  assessment  assumes 
that  the  remaining  20  percent  of  the 
software  products  purchased  by  the 
Federal  government  represent 
proprietary-  or  mission-specific  software 


with  limited  distribution  outside  the 
government.  These  products  will 
require  significant  modification  to 
satisfy'  the  final  rule.  Based  on 
discussions  with  industry  experts,  the 
cost  increase  associated  with  achieving 
the  level  of  accessibility  required  by  the 
final  rule  is  estimated  to  range  from  1 
percent  to  5  percent. 

Estimated  Benefits  of  the  Final  Rule 

The  benefits  associated  with  the  final 
rule  results  from  increased  access  to 
electronic  and  information  technology 
for  Federal  employees  with  disabilities 
and  members  of  the  public  seeking 
Federal  information  provided  using 
electronic  and  information  technology. 
This  increased  access  reduces  barriers  to 
employment  in  the  Federal  government 
for  persons  with  disabilities,  reduces  the 
probability  that  Federal  employees  with 
disabilities  will  be  underemployed,  and 
increases  the  productivity  of  Federal 
work  teams.  The  final  standards  may 
also  have  benefits  for  people  outside  the 
Federal  workforce,  both  with  and 
without  disabilities,  as  a  resuh  of 
spillover  of  technology  from  the  Federal 
government  to  the  rest  of  society. 

Two  methods  are  presented  in  the 
regulatory  assessment  for  evaluating  the 
quantifiable  benefits  of  the  final  rule. 
The  first  is  a  wage  gap  analysis  that 
attempts  to  measure  the  difference  in 
wages  between  the  general  Federal 
workforce  and  Federal  workers  with 
targeted  and  reportable  disabilities. 
While  this  analysis  is  limited  to  white 
collar  Federal  workers  due  to  data 
constraints,  the  potential  change  in 
productivity  is  measured  by  the 
difference  between  the  weighted  average 
salary  for  all  white  collar  Federal 
employees  and  the  average  within  the 
two  disability  classes.  This  assumes  that 
an  increase  in  accessibility  will  help 
diminish  this  wage  gap  by  increasing 
worker  productivity. 

The  alternative  is  a  team  based 
approach  for  measuring  the  productivity 
of  Federal  workers.  This  approach  is 
based  on  the  assumption  that  a  Federal 
workers  wage  rate  reflects  their 
productivity  and  the  scarcity  of  their 
skills  in  the  labor  market.  However  this 
may  not  apply  to  Federal  wage  rates, 
thus  the  average  productivity  of  a 
Federal  team  is  assumed  to  be 
equivalent  to  the  average  Federal  wage 
rate.  Based  on  this  average  rate,  it  is 
assumed  that  the  final  rule  will  produce 
an  increase  in  productivity  ranging 
between  5  percent  and  1 0  percent. 

Since  no  data  have  been  identified  to 
support  the  increase  in  productivity  in 
the  team  based  approach,  the  wage  gap 
analysis  is  used  to  represent  the  benefits 
generated  by  the  final  rule  shown  in 


Table  2.  Keeping  in  mind  certain  data 
limitations  with  this  analysis,  the 
benefits  derived  from  the  wage  gap 
method  do  not  account  for  benefits  that 
may  be  accrued  by  the  general  public  or 
other  Federal  workers  due  to  spillover 
effects  of  increased  accessibility 
resulting  from  the  final  standards. 

Table  2 


Productivity  increase 


Aggregate 

benefits  range 

(millions) 


Lower  Bound 
Upper  Bound 


$466 


Not  all  government  policies  are  based 
on  maximizing  economic  efficiency. 
Some  policies  are  based  on  furthering 
the  rights  of  certain  classes  of 
individuals  to  achieve  more  equitable 
results,  regardless  of  the  effect  on 
economic  efficiency.  Accessibility  to 
electronic  information  and  technology  is 
an  essential  component  of  civil  rights 
for  persons  with  disabilities.  The  final 
rule  will  ensure  that  Federal  empvloyees 
with  disabilities  will  have  access  to 
electronic  and  information  technology 
used  by  the  Federal  government  that  is 
comparable  to  that  of  Federal  employees 
without  disabilities;  and  that  members 
of  the  public  with  disabilities  will  have 
comparable  access  to  information  and 
services  provided  to  members  of  the 
public  without  disabiUties  through  the 
use  of  Federal  electronic  and 
information  technology. 

Based  on  Bureau  of  Census  statistics 
from  1994,  20.6  percent  or  54  million 
persons  in  the  United  States  have  some 
level  of  disability.  By  increasing  the 
accessibility  of  electronic  and 
information  technology  used  by  the 
Federal  government,  the  final  rule  may 
also  improve  future  employment 
opportunities  in  the  Federal  government 
for  persons  with  disabilities  currently 
employed  by  the  Federal  government, 
and  for  persons  that  are  working  in  the 
private  sector  or  are  classified  as  not 
being  active  in  the  labor  force. 
Increasing  the  accessibility  of  electronic 
and  information  technology  increases 
the  productivity  and  mobility  of  the 
disabled  sector  of  the  labor  pool  that, 
under  existing  conditions,  may  face 
barriers  to  their  employment  and 
advancement  within  the  Federal 
workforce  and  in  the  private  sector.  The 
standards  will  allow  other  Federal 
workers  who  become  temporarily 
disabled  to  maintain  their  productivity 
during  their  illness.  In  addition, 
accessible  features  of  electronic  and 
information  technology  may  also 
enhance  the  productivity  of  Federal 


workers  without  disabilities  and 
therefore  be  a  benefit  to  the  workforce 
in  general. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  as  amended, 
generally  requires  Federal  agencies  to 
conduct  a  regulatory  flexibility  analysis 
describing  the  impact  of  the  regulatory 
action  on  small  entities.  However, 
section  605(b)  of  the  RFA,  provides  that 
a  regulatory  flexibility  analysis  is  not 
required  if  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  imposes  requirements 
only  on  the  Federal  Government  and  the 
Board  certifies  that  it  does  not  impose 
any  requirements  on  small  entities.  As 
a  result,  a  regulatory  flexibility  analysis 
is  not  required. 

Executive  Order  13132:  Federalism 

By  its  terms,  this  rule  applies  to  the 
development,  procurement, 
maintenance  or  use  by  Federal  agencies 
of  electronic  and  information 
technology.  As  such,  the  Board  believes 
that  it  does  not  have  federalism 
implications  within  the  meaning  of 
Executive  Order  13132.  In  the  proposed 
rule,  the  Board  referred  to  the 
Department  of  Education's 
interpretation  of  the  Assistive 
Technology  Act  (the  "AT  Act"),  29 
U.S.C.  3001.  The  Board  received 
approximately  five  responses  fi-om 
various  State  organizations  regarding 
the  relationship  between  the  AT  Act 
and  Section  508  of  the  Rehabilitation 
Act.  The  Department  of  Education,  the 
agency  responsible  for  administering  the 
AT  Act.  has  advised  the  Board  that  it 
plans  to  work  with  States  to  address  the 
relationship  between  the  AT  Act  and 
section  508,  and  specifically  how  the 
Board's  standards  would  apply  to  the 
States  for  purposes  of  the  A'T  Act.  As 
part  of  this  process,  the  Department  of 
Education  will  address  issues  raised  in 
the  five  responses  the  Board  received  on 
the  relationship  between  the  AT  Act 
and  section  508  of  the  Rehabilitation 
Act. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
does  not  apply  to  proposed  or  final  rules 
that  enforce  constitutional  rights  of 
individuals  or  enforce  any  statutory 
rights  that  prohibit  discrimination  on 
the  basis  of  race,  color,  sex,  national 
origin,  age,  handicap,  or  disability. 
Since  the  final  nde  is  issued  under  the 
authority  of  section  508,  part  of  title  V 
of  the  Rehabilitation  Act  of  1973  which 
establishes  civil  rights  protections  for 
individuals  with  disabilities,  an 


assessment  of  the  rule's  effects  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  is  not  required  by  the 
Unfunded  Mandates  Reform  Act. 

List  of  Subjects  in  36  CFR  Part  1194 

Civil  rights.  Communications 
equipment.  Computer  technology, 
Electronic  products.  Government 
employees.  Government  procurement, 
Individuals  with  disabilities.  Reporting 
and  recordkeeping  requirements, 
Telecommunications. 

Thurman  M.  Davis,  Sr., 

Chair,  Architectural  and  Transportation 
Barriers  Compliance  Board 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  adds  part  1194  to 
Chapter  XI  of  title  36  of  the  Code  of 
Federal  Regiilations  to  read  as  follows: 

PART  1194— ELECTRONIC  AND 
INFORMATION  TECHNOLOGY 
ACCESSIBILITY  STANDARDS 


Subpart  A— General 

Sec. 

1194.1 

Purpose. 

1194.2 

Application. 

1194.3 

General  exceptions. 

1194.4 

Definitions. 

1194.5 

Equivalent  facilitation 

Subpart  B— Technical  Standards 

1194.21  Software  applications  and 
operating  systems. 

1194.22  Web-based  intranet  and  internet 
information  and  applications. 

1194.23  Telecommunications  products. 

1194.24  Video  and  multimedia  products. 

1194.25  Self  contained,  closed  products. 

1194.26  Desktop  and  portable  computers. 

Subpart  C — Functional  Performance  Criteria 

1194.31     Functional  performance  criteria. 

Subpart  D — Information,  Documentation, 
and  Support 

1194.41     Information,  documentation,  and 
support. 

Figures  to  Part  1194 


Authority:  29  U.S.C.  794d. 

Subpart  A— General 

§1194.1     Purpose. 

The  purpose  of  this  part  is  to 
implement  section  508  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  794d).  Section  508  requires 
that  when  Federal  agencies  develop, 
procure,  maintain,  or  use  electronic  and 
information  technology.  Federal 
employees  with  disabilities  have  access 
to  and  use  of  information  and  data  that 
is  comparable  to  the  access  and  use  by 
Federal  employees  who  are  not 
individuals  with  disabilities,  unless  an 
undue  burden  would  be  imposed  on  the 
agency.  Section  508  also  requires  that 


individuals  with  disabilities,  who  are 
members  of  the  public  seeking 
information  or  services  from  a  Federal 
agency,  have  access  to  and  use  of 
information  and  data  that  is  comparable 
to  that  provided  to  the  public  who  are 
not  individuals  with  disabilities,  unless 
an  undue  burden  would  be  imposed  on 
the  agency. 

§1194.2    Application. 

(a)  Products  covered  by  this  part  shall 
comply  with  all  applicable  provisions  of 
this  part.  When  developing,  procuring, 
maintaining,  or  using  electronic  and 
information  technology,  each  agency 
shall  ensure  that  the  products  comply 
with  the  applicable  provisions  of  this 
part,  unless  an  undue  burden  would  be 
imposed  on  the  agency. 

(1)  When  compliance  with  the 
provisions  of  this  part  imposes  an 
undue  burden,  agencies  shall  provide 
individuals  with  disabilities  with  the 
information  and  data  involved  by  an 
alternative  means  of  access  that  allows 
the  individual  to  use  the  information 
and  data. 

(2)  When  procuring  a  product,  if  an 
agency  determines  that  compliance  with 
any  provision  of  this  part  imposes  an 
undue  burden,  the  documentation  by 
the  agency  supporting  the  procurement 
shall  explain  why,  and  to  what  extent, 
compliance  with  each  such  provision 
creates  an  undue  burden. 

(b)  When  procuring  a  product,  each 
agency  shall  procure  products  which 
comply  with  the  provisions  in  this  part 
when  such  products  are  available  in  the 
commercial  marketplace  or  when  such 
products  are  developed  in  response  to  a 
Government  solicitation.  Agencies 
cannot  claim  a  product  as  a  whole  is  not 
commercially  available  because  no 
product  in  the  marketplace  meets  all  the 
standards.  If  products  are  commerciallv 
available  that  meet  some  but  not  all  of 
the  standards,  the  agency  must  procure 
the  product  that  best  meets  the 
standards. 

(c)  Except  as  provided  by  §  1194.3(b), 
this  part  applies  to  electronic  and 
information  technology  developed, 
procured,  maintained,  or  used  bv 
agencies  directly  or  used  by  a  contractor 
under  a  contract  with  an  agency  which 
requires  the  use  of  such  product,  or 
requires  the  use.  to  a  significant  extent, 
of  such  product  in  the  performance  of 

a  service  or  the  furnishing  of  a  product. 

§  1 1 94.3    General  exceptions. 

(a)  This  part  does  not  apply  to  any 
electronic  and  information  technology 
operated  by  agencies,  the  function, 
operation,  or  use  of  which  involves 
intelligence  activities,  cryptologic 
activities  related  to  national  securitv. 
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command  and  control  of  militarv  forces, 
equipment  that  is  an  integral  part  of  a 
weapon  or  weapons  system,  or  systems 
which  are  critical  to  the  direct 
fulfillment  of  military  or  intelligence 
missions.  Systems  which  are  critical  to 
the  direct  fulfillment  of  military  or 
intelligence  missions  do  not  include  a 
system  that  is  to  be  used  for  mutinc 
administrative  and  business 
applications  (including  payroll,  finance, 
logistics,  and  personnel  management 
applications). 

(b)  This  part  does  not  apply  to 
electronic  and  information  technology 
that  is  acquired  bv  a  contractor 
incidental  to  a  contract. 

(c)  Except  as  required  to  complv  with 
the  provisions  in  this  part,  this  part  does 
not  require  the  installation  of  specific 
accessibility-related  software  or  the 
attachment  of  an  assistive  technology 
device  at  a  workstation  of  a  Federal 
emplovee  who  is  not  an  individual  with 

a  disabilitv. 

(d)  When  agencies  provide  access  to 
the  public  to  information  or  data 
through  electronic  and  information 
technology,  agencies  are  not  required  to 
make  products  owned  by  the  agency 
available  for  access  and  use  by 
individuals  with  disabilities  at  a 
location  other  than  that  where  the 
electronic  and  information  technology  is 
provided  to  the  public,  or  to  purchase 
products  for  access  and  use  by 
individuals  with  disabilities  at  a 
location  other  than  that  where  the 
electronic  and  information  technology  is 
provided  to  the  public. 

(e)  This  part  snail  not  be  construed  to 
require  a  fundamental  alteration  in  the 
nature  of  a  product  or  its  components. 

(f)  Products  located  in  spaces 
frequented  only  by  service  personnel  for 
maintenance,  repair,  or  occasional 
monitoring  of  equipment  are  not 
required  to  comply  with  this  part. 

§1194.4    Definitions. 

The  following  definitions  apply  to 
this  part: 

Agency.  Any  Federal  department  or 
agency,  including  the  United  States 
Postal  Service. 

Alternate  formats  Alternate  formats 
usable  bv  people  with  disabilities  mav 
include,  but  are  not  limited  to.  Braille, 
ASCII  te.xt.  large  print,  recorded  audio, 
and  electronic  formats  that  comply  with 
this  part 

Alternate  methods  Different  means  of 
providing  information,  including 
product  documentation,  to  people  with 
disabilities.  Alternate  methods  may 
include,  but  are  not  limited  to.  voice. 
fax,  relav  service.  TTY.  Internet  posting, 
captioning.  te.xt-to-speech  synthesis, 
and  audio  description. 


Assistive  technology  Any  item,  piece 
of  equipment,  or  system,  whether 
acquired  commercially,  modified,  or 
customized,  that  is  commonly  used  to 
increase,  maintain,  or  improve 
functional  capabilities  of  individuals 
with  disabilities. 

Electronic  unci  information 
technology.  Includes  information 
technologv  and  any  equipment  or 
interconnected  system  or  subsystem  of 
equipment,  that  is  used  in  the  creation, 
conversion,  or  duplication  of  data  or 
information.  The  term  electronic  and 
information  technology  includes,  but  is 
not  limited  to.  telecommunications 
products  (such  as  telephones), 
information  kiosks  and  transaction 
machines.  World  Wide  Web  sites, 
multimedia,  and  office  equipment  such 
as  copiers  and  fax  machines.  The  term 
does  not  include  any  equipment  that 
contains  embedded  information 
technology  that  is  used  as  an  integral 
part  of  the'  product,  but  the  principal 
function  of  which  is  not  the  acquisition, 
storage,  manipulation,  management, 
movement,  control,  display,  switching, 
interchange,  transmission,  or  reception 
of  data  or  information.  For  example. 
HVAt"  (heating,  ventilation,  and  air 
conditioning)  equipment  such  as 
thermostats  or  temperature  control 
devices,  and  medical  equipment  where 
information  technology  is  integral  to  its 
operation,  are  not  information 
technology. 

Information  technology.  Any 
equipment  or  interconnected  system  or 
subsystem  of  equipment,  that  is  used  in 
the  automatic  acquisition,  storage, 
manipulation,  management,  movement, 
control,  display,  switching,  interchange, 
transmission,  or  reception  of  data  or 
information.  The  term  information 
technology  includes  computers, 
ancillarv  equipment,  software,  firmware 
and  similar  procedures,  services 
(including  support  services),  and  related 
resourt:es. 

Operable  controls.  A  component  of  a 
product  that  requires  physical  contact 
for  normal  operation.  Operable  controls 
include,  but  are  not  limited  to, 
mechanically  operated  controls,  input 
and  output  trays,  card  slots,  keyboards, 
or  keypads. 

Product.  Electronic  and  information 
technology. 

Self  Contained.  Closed  Products. 
Products  that  generally  have  embedded 
software  and  are  commonly  designed  in 
such  a  fashion  that  a  user  cannot  easily 
attach  or  install  assistive  technology. 
These  products  include,  but  are  not 
limited  to,  information  kiosks  and 
information  transaction  machines, 
copiers,  printers,  calculators,  fax 


machines,  and  other  similar  types  of 
products. 

Telecommunications.  The 
transmission,  between  or  among  points 
specified  by  the  user,  of  information  of 
the  user's  choosing,  without  change  in 
the  form  or  content  of  the  information 
as  sent  and  received. 

Try.  An  abbreviation  for 
teletypewriter.  Machiner\'  or  equipment 
that  employs  interactive  text  based 
communications  through  the 
transmission  of  coded  signals  across  the 
telephone  network.  TTYs  may  include, 
for  example,  devices  known  as  TDDs 
(telecommunication  display  devices  or 
telecommunication  devices  for  deaf 
persons)  or  computers  with  special 
modems.  TTYs  are  also  called  text 
telephones. 

Undue  burden.  Undue  burden  means 
significant  difficulty  or  expense.  In 
determining  whether  an  action  would 
result  in  an  undue  burden,  an  agency 
shall  consider  all  agency  resources 
available  to  the  progreun  or  component 
for  which  the  product  is  being 
developed,  procured,  maintained,  or 
used. 

§  1 1 94.5    Equivalent  facilitation. 

Nothing  in  this  part  is  intended  to 
prevent  the  use  of  designs  or 
technologies  as  alternatives  to  those 
prescribed  in  this  part  provided  they 
result  in  substantially  equivalent  or 
greater  access  to  and  use  of  a  product  for 
people  with  disabilities. 

Subpart  B— Technical  Standards 

§  11 94.21     Software  applications  and 
operating  systems. 

(a)  When  software  is  designed  to  run 
on  a  system  that  has  a  keyboard, 
product  functions  shall  be  executable 
from  a  keyboard  where  the  function 
itself  or  the  result  of  performing  a 
function  can  be  discerned  textually. 

(b)  Applications  shall  not  disrupt  or 
disable  activated  features  of  other 
products  that  are  identified  as 
accessibility  features,  where  those 
features  are  developed  and  documented 
according  to  industry  standards. 
Applications  also  shall  not  disrupt  or 
disable  activated  features  of  any 
operating  system  that  are  identified  as 
accessibility  features  where  the 
application  programming  interface  for 
those  accessibility  features  has  been 
documented  by  the  manufacturer  of  the 
operating  system  and  is  available  to  the 
product  developer. 

(c)  A  well-defined  on-screen 
indication  of  the  current  focus  shall  be 
provided  that  moves  among  interactive 
interface  elements  as  the  input  focus 
changes.  The  focus  shall  be 
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progranunatically  exposed  so  that 
assistive  technology  can  track  focus  and 
focus  changes. 

(d)  Sufficient  information  about  a  user 
interface  element  including  the  identity, 
operation  and  state  of  the  element  shall 
be  available  to  assistive  technology. 
When  an  image  represents  a  program 
element,  the  information  conveyed  by 
the  image  must  also  be  available  in  text. 

(e)  when  bitmap  images  are  used  to 
identify  controls,  status  indicators,  or 
other  programmatic  elements,  the 
meaning  assigned  to  those  images  shall 
be  consistent  throughout  an 
application's  performance. 

(fl  Textual  information  shall  be 
provided  through  operating  system 
functions  for  displaying  text.  The 
minimum  information  that  shall  be 
made  available  is  text  content,  text 
input  caret  location,  and  text  attributes. 

(g)  Applications  shall  not  override 
user  selected  contrast  and  color 
selections  and  other  individual  display 
attributes. 

(h)  When  animation  is  displayed,  the 
information  shall  be  displayable  in  at 
least  one  non-animated  presentation 
mode  at  the  option  of  the  user. 

(i)  Color  coding  shall  not  be  used  as 
the  only  means  of  conveying 
information,  indicating  an  action, 
prompting  a  response,  or  distinguishing 
a  visual  element. 

(j)  When  a  product  permits  a  user  to 
adjust  color  and  contrast  settings,  a 
variety  of  color  selections  capable  of 
producing  a  range  of  contrast  levels 
shall  be  provided. 

(k)  Software  shall  not  use  flashing  or 
blinking  text,  objects,  or  other  elements 
having  a  flash  or  blink  frequency  greater 
than. 2  Hz  and  lower  than  55  Hz. 

(1)  When  electronic  forms  are  used, 
the  form  shall  allow  people  using 
assistive  technology  to  access  the 
information,  field  elements,  and 
functionality  required  for  completion 
and  submission  of  the  form,  including 
all  directions  and  cues. 

§1194.22    Web-baswl  intraiwt  and  intsmet 
information  and  applications. 

(a)  A  text  equivalent  for  every  non- 
text element  shall  be  provided  [e.g.,  via 
"alt",  "longdesc",  or  in  element 
content). 

(b)  Equivalent  alternatives  for  any 
multimedia  presentation  shall  be 
synchronized  with  the  presentation. 

(c)  Web  pages  shall  be  designed  so 
that  all  information  conveyed  with  color 
is  also  available  without  color,  for 
example  from  context  or  markup. 

(d)  Documents  shall  be  organized  so 
they  are  readable  without  requiring  an 
associated  style  sheet. 


(e)  Redundant  text  links  shall  be 
provided  for  each  active  region  of  a 
server-side  image  map. 

(f)  Client-side  image  maps  shall  be 
provided  instead  of  server-side  image 
maps  except  where  the  regions  cannot 
be  defined  with  an  available  geometric 
shape. 

(g)  Row  and  column  headers  shall  be 
identified  for  data  tables. 

(h)  Markup  shall  be  used  to  associate 
data  cells  and  header  cells  for  data 
tables  that  have  two  or  more  logical 
levels  of  row  or  colimin  headers. 

(i)  Frames  shall  be  titled  with  text  that 
facilitates  frame  identification  and 
navigation. 

(j)  Pages  shall  be  designed  to  avoid 
causing  the  screen  to  flicker  with  a 
frequency  greater  than  2  Hz  and  lower 
than  55  Hz. 

(k)  A  text-only  page,  with  equivalent 
information  or  functionality,  shall  be 
provided  to  make  a  web  site  comply 
with  the  provisions  of  this  part,  when 
compliance  cannot  be  accomplished  in 
any  other  way.  The  content  of  the  text- 
only  page  shall  be  updated  whenever 
the  primary  page  changes. 

(1)  When  pages  utilize  scripting 
languages  to  display  content,  or  to 
create  interface  elements,  the 
information  provided  by  the  script  shall 
be  identified  with  functional  text  that 
can  be  read  by  assistive  technology. 

(m)  When  a  web  page  requires  that  an 
applet,  plug-in  or  other  application  be 
present  on  the  client  system  to  interpret 
page  content,  the  page  must  provide  a 
link  to  a  plug-in  or  applet  that  complies 
with  §  1194.21(a)  through  (1). 

(n)  When  electronic  forms  are 
designed  to  be  completed  on-line,  the 
form  shall  allow  people  using  assistive 
technology  to  access  the  information, 
field  elements,  and  functionality 
required  for  completion  and  submission 
of  the  form,  including  all  directions  and 
cues. 

(o)  A  method  shall  be  provided  that 
permits  users  to  skip  repetitive 
navigation  links. 

(p)  When  a  timed  response  is 
required,  the  user  shall  be  alerted  and 
given  sufficient  time  to  indicate  more 
time  is  required. 

Note  to  §1194.22:  1.  Tiie  Board  interprets 
paragraphs  (a)  througii  (k)  of  this  section  as 
consistent  with  the  following  priority  1 
Checkpoints  of  the  Web  Content 
Accessibility  Guidelines  1.0  (WCAG  1.0) 
(May  5. 1999)  published  by  the  Web 
Accessibility  InitiaUve  of  the  World  Wide 
Web  Consortium: 
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2.  Paragraphs  (1),  (m),  (n).  (o).  and  (p) 
of  this  section  are  different  from  WCAG 
1.0.  Web  pages  that  conform  to  WCAG 
1.0,  level  A  [i.e..  all  priority  1 
checkpoints)  must  also  meet  paragraphs 
(1),  (m).  (n),  (o),  and  (p)  of  this  section 
to  comply  with  this  section.  WCAG  1.0 
is  available  at  http://www.w3.org/TR/ 
1999/WAI-WEBCONTENT-l  9990505 . 

§  1 1 94.23    Telecommunications  products. 

(a)  Telecommunications  products  or 
systems  which  provide  a  function 
allowing  voice  communication  and 
which  do  not  themselves  provide  a  TTY 
functionality  shall  provide  a  standard 
non-acoustic  cormection  point  for  TTYs. 
Microphones  shall  be  capable  of  being 
turned  on  and  off  to  allow  the  user  to 
intermix  speech  with  TTY  use. 

(b)  Telecommunications  products 
which  include  voice  communication 
functionality  shall  support  all 
commonly  used  cross-manufacturer 
non-proprietary  standard  TTY  signal 
protocols. 

(c)  Voice  mail,  auto-attendant,  and 
interactive  voice  response 
telecommunications  systems  shall  be 
usable  by  TTY  users  with  their  TTYs. 

(d)  Voice  mail,  messaging,  auto- 
attendant,  and  interactive  voice 
response  telecommunications  systems 
that  require  a  response  from  a  user 
within  a  time  interval,  shall  give  an  alert 
when  the  time  interval  is  about  to  run 
out.  and  shall  provide  sufficient  time  for 
the  user  to  indicate  more  time  is 
required. 

(e)  Where  provided,  caller 
identification  and  similar 
telecommunications  functions  shall  also 
be  available  for  users  of  TTYs,  and  for 
users  who  cannot  see  displays. 

(f)  For  transmitted  voice  signals, 
teleconununications  products  shall 
provide  a  gain  adjustable  up  to  a 
minimum  of  20  dB.  For  incremental 
volume  control,  at  least  one 
intermediate  step  of  12  dB  of  gain  shall 
be  provided. 

(g)  If  the  telecommunications  product 
allows  a  user  to  adjust  the  receive 
volume,  a  function  shall  be  provided  to 
automatically  reset  the  volume  to  the 
default  level  after  every  use. 
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(h)  Where  a  telecommunications 
product  delivers  output  by  an  audio 
transducer  which  is  normailv  held  up  to 
the  ear,  a  means  for  effective  magnetic 
wireless  coupling  to  hearing 
technologies  shall  be  provided. 

(i)  Interference  to  hearing 
technologies  (including  hearing  aids, 
cochlear  implants,  and  assistive 
listening  devices)  shall  be  reduced  to 
the  lowest  possible  level  that  allows  a 
user  of  hearing  technologies  to  utilize 
the  telecommunications  product. 

(j)  Products  that  transmit  or  conduct 
information  or  communication,  shall 
pass  through  cross-manufacturer,  non- 
proprietary, industry-standard  codes, 
translation  protocols,  formats  or  other 
information  necessary  to  provide  the 
information  or  communication  in  a 
usable  format.  Technologies  which  use 
encoding,  signal  compression,  format 
transformation,  or  similar  techniques 
shall  not  remove  information  needed  for 
access  or  shall  restore  it  upon  delivery- 
Ik)  Products  which  have  mechanically 
operated  controls  or  keys,  shall  comply 
with  the  following: 

(1)  Controls  and  keys  shall  be  tactilely 
discernible  without  activating  the 
controls  or  keys. 

(2)  Controls  and  keys  shall  be 
operable  with  one  hand  and  shall  not 
require  tight  grasping,  pinching,  or 
twisting  of  the  wrist.  The  force  required 
to  activate  controls  and  keys  shall  be  5 
lbs.  (22.2  N)  maximum. 

(3)  If  key  repeat  is  supported,  the 
delay  before  repeat  shall  be  adjustable  to 
at  least  2  seconds.  Key  repeat  rate  shall 
be  adjustable  to  2  seconds  per  character 

(4)  The  status  of  all  locking  or  toggle 
controls  or  keys  shall  be  visually 
discernible,  and  discernible  either 
through  touch  or  sound 

S 1 1 94.24    VMeo  and  muttkiMdia  products. 

(a)  All  analog  television  displays  13 
inches  and  larger,  and  computer 
equipment  that  includes  analog 
television  receiver  or  display  circuitry, 
shall  be  equipped  with  caption  decoder 
circuitry  which  appropriately  receives, 
decodes,  and  displays  closed  captions 
from  broadcast,  cable,  videotape,  and 
DVD  signals.  As  soon  as  practicable,  but 
not  later  than  fuly  1.  2002,  widescreen 
digital  television  (DTV)  displays 
measuring  at  least  7.8  inches  vertically, 
DTV  sets  with  conventional  displays 
measuring  at  least  13  inches  vertically, 
and  stand-alone  DTV  tuners,  whether  or 
not  thev  are  marketed  with  display 
screens,  and  computer  equipment  that 
includes  DTV  receiver  or  display 
circuitry,  shall  be  equipped  with 
caption  decoder  circuitry  which 
appropriately  receives,  decodes,  and 


displays  closed  captions  from  broadcast, 
cable,  videotape,  and  DVD  signals. 

(b)  Television  tuners,  including  tuner 
cards  for  use  in  computers,  shall  be 
equipped  with  secondary  audio  program 
playback  circuitry. 

(c)  All  training  and  informational 
video  and  multimedia  productions 
which  support  the  agency's  mission, 
regardless  of  format,  that  contain  speech 
or  other  audio  information  necessary  for 
the  comprehension  of  the  content,  shall 
be  open  or  closed  captioned. 

(d)  All  training  and  informational 
video  and  multimedia  productions 
which  support  the  agency's  mission, 
regardless  of  format,  that  contain  visual 
information  necessary  for  the 
comprehension  of  the  content,  shall  be 
audio  described. 

(e)  Display  or  presentation  of  alternate 
text  presentation  or  audio  descriptions 
shall  be  user-selectable  unless 
permanent. 

§  11 94.25    Setf  contained,  closed  products. 

(a)  Self  contained  products  shall  be 
usable  by  people  with  disabilities 
without  requiring  an  end-user  to  attach 
assistive  technology  to  the  product. 
Personal  headsets  for  private  listening 
are  not  assistive  technology. 

(h)  When  a  timed  response  is 
required,  the  user  shall  be  alerted  and 
given  sufficient  time  to  indicate  more 
time  is  required. 

(c)  Where  a  product  utilizes 
touchscreens  or  contact-sensitive 
controls,  an  input  method  shall  be 
provided  that  complies  with  §  1194.23 
(k)(l)  through  (4). 

(d)  When  biometric  forms  of  user 
identification  or  control  are  used,  an 
alternative  form  of  identification  or 
activation,  which  does  not  require  the 
user  to  possess  particular  biological 
characteristics,  shall  also  be  provided. 

(e)  When  products  provide  auditory 
output,  the  audio  signal  shall  be 
provided  at  a  standard  signal  level 
through  an  industry  standard  coimector 
that  will  allow  for  private  listening.  The 
product  must  provide  the  ability  to 
interrupt,  pause,  and  restart  the  audio  at 
anytime. 

(f)  When  products  deliver  voice 
output  in  a  public  area,  incremental 
volume  control  shall  be  provided  with 
output  amplification  up  to  a  level  of  at 
least  65  dB.  Where  the  ambient  noise 
level  of  the  environment  is  above  45  dB, 
a  volume  gain  of  at  least  20  dB  above 
the  ambient  level  shall  be  user 
selectable.  A  function  shall  be  provided 
to  automatically  reset  the  volume  to  the 
default  level  after  every  use. 

(g)  Color  coding  shall  not  be  used  as 
the  only  means  of  conveying 
information,  indicating  an  action. 


prompting  a  response,  or  distinguishing 
a  visual  element. 

(h)  When  a  product  permits  a  user  to 
adjust  color  and  contrast  settings,  a 
range  of  color  selections  capable  of 
producing  a  variety  of  contrast  levels 
shall  be  provided. 

(i)  Products  shall  be  designed  to  avoid 
causing  the  screen  to  flicker  with  a 
frequency  greater  than  2  Hz  and  lower 
than  55  Hz. 

(j)  Products  which  are  freestanding, 
non-portable,  and  intended  to  be  used 
in  one  location  and  which  have 
operable  controls  shall  comply  with  the 
following: 

(1 )  The  position  of  any  operable 
control  shall  be  determined  with  respect 
to  a  vertical  plane,  which  is  48  inches 
in  length,  centered  on  the  operable 
control,  and  at  the  maximum  protrusion 
of  the  product  within  the  48  inch  length 
(see  Figtu-e  1  of  this  part). 

(2)  Where  any  operable  control  is  10 
inches  or  less  behind  the  reference 
plane,  the  height  shall  be  54  inches 
maximum  and  15  inches  minimum 
above  the  floor. 

(3)  Where  any  operable  control  is 
more  than  10  inches  and  not  more  than 
24  inches  behind  the  reference  plane, 
the  height  shall  be  46  inches  maximum 
and  15  inches  minimiun  above  the  floor. 

(4)  Operable  controls  shall  not  be 
more  than  24  inches  behind  the 
reference  plane  (see  Figure  2  of  this 
part). 

§1194.26    Desktop  and  portable 
cemputars. 

(a)  All  mechanically  operated  controls 
and  keys  shall  comply  with 

§  1194.23(k)(l)  through  (4). 

(b)  If  a  product  utilizes  touchscreens 
or  touch-operated  controls,  an  input 
method  shall  be  provided  that  complies 
with  §  1194.23  (k)  (1)  through  (4). 

(c)  When  biometric  forms  of  user 
identification  or  control  are  used,  an 
alternative  form  of  identification  or 
activation,  which  does  not  require  the 
user  to  possess  particular  biological 
characteristics,  shall  also  be  provided. 

(d)  Where  provided,  at  least  one  of 
each  type  of  expansion  slots,  ports  and 
cormectors  shall  comply  with  publicly 
available  industry  standards. 

Subpart  C — Functional  Performance 
Criteria 

§  1 194.31     Functional  performance  crKeria. 

(a)  At  least  one  mode  of  operation  and 
information  retrieval  that  does  not 
require  user  vision  shall  be  provided,  or 
support  for  assistive  technology  used  by 
people  who  are  blind  or  visually 
impaired  shall  be  provided. 

(d)  At  least  one  mode  of  operation  and 
information  retrieval  that  does  not 


require  visual  acuity  greater  than  20/70 
shall  be  provided  in  audio  and  enlarged 
print  output  working  together  or 
independently,  or  support  for  assistive 
technology  used  by  people  who  are 
visually  impaired  shall  be  provided. 

(c)  At  least  one  mode  of  operation  and 
information  retrieval  that  does  not 
require  user  hearing  shall  be  provided, 
or  support  for  assistive  technology  used 
by  people  who  are  deaf  or  hard  of 
hearing  shall  be  provided. 

(d)  Where  audio  information  is 
important  for  the  use  of  a  product,  at 
least  one  mode  of  operation  and 
information  retrieval  shall  be  provided 
in  an  enhanced  auditory  fashion,  or 
support  for  assistive  hearing  devices 
shall  be  provided. 


(e)  At  least  one  mode  of  operation  and 
information  retrieval  that  does  not 
require  user  speech  shall  be  provided, 
or  support  for  assistive  technology  used 
by  people  with  disabilities  shall  be 
provided. 

(f)  At  least  one  mode  of  operation  and 
information  retrieval  that  does  not 
require  fine  motor  control  or 
simultaneous  actions  and  that  is 
operable  with  limited  reach  and 
strength  shall  be  provided. 

Subpart  D — Information, 
Documentation,  and  Support 

§  1 194.41    information,  documentation,  and 
support. 

(a)  Product  support  documentation 
provided  to  end-users  shall  be  made 


available  in  alternate  formats  upon 
request,  at  no  additional  charge. 

fb)  End-users  shall  have  access  to  a 
description  of  the  accessibility  and 
compatibility  features  of  products  in 
alternate  formats  or  alternate  methods 
upon  request,  at  no  additional  charge. 

(c)  Support  services  for  products  shall 
accommodate  the  communication  needs 
of  end-users  with  disabilities. 

Figiires  to  Part  1194 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  RSPA-99-5455;  Amdt.  195-71] 

RIN2137-AC34 

Pipeline  Safety:  Areas  Unusually 
Sensitive  to  Environmental  Damage 

agency:  Research  and  Special  Prugrams 
Administration  (RSPA).  DOT 
ACnON:  Final  Rule 


SUMMARY:  This  final  rule  defines 
drinking  water  and  ecological  areas  that 
are  unusually  sensitive  to 
environmental  damage  if  there  is  a 
hazardous  liquid  pipeline  release.  We 
refer  to  these  areas  as  unusually 
sensitive  areas  (USAs).  RSPA  created 
this  definition  through  a  series  of  public 
workshops,  pilot  testing,  a  technical 
review  of  the  pilot  test  results,  and 
extensive  collaboration  with  a  wide- 
range  of  federal,  state,  public,  and 
industry  stakeholders.  This  final  rule 
does  not  require  specific  action  by 
pipeline  operators  but  will  be  used  in 
existing  and  future  regulations. 
DATES:  Effective  February  20.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Sames  at  (2021  366-4561  or 
christina.sames@rspa.dot.gov  Copies  of 
this  document  or  other  material  in  the 
docket  can  be  obtained  from  the  Dockets 
Facility.  U.S.  DOT.  Room  #PL^01.  400 
Seventh  Street.  SW.  Washington.  DC 
20590-0001  The  Dockets  Facility  is 
open  from  9:00  a.m.  to  5:00  p.m., 
Monday  through  Friday,  except  on 
Federal  holidays  when  the  facility  is 
closed.  The  public  may  review  material 
in  the  docket  by  accessing  the  Docket 
Management  System's  home  page  at 
http://dras.dot.gov.  An  electronic  copy 
of  any  document  published  in  the 
Federal  Register  may  be  downloaded 
from  the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
(202) 512-1661. 

SUPPLEMENTARY  INFORMATION:  RSPA 
began  its  process  to  define  unusually 
sensitive  areas  in  1992.  when  Congress 
amended  the  federal  pipeline  safety 
statute.  The  amended  statute  (49  U.S.C. 
60109)  required  the  Secretary  of 
Transportation  (Secretary)  to  prescribe 
regulations  that  establish  criteria  for 
identifying  each  hazardous  liquid 
pipeline  facility  and  gathering  line 
located  in  an  area  that  the  Secretary 
describes  as  unusually  sensitive  to 
envirorunental  damage  if  there  is  a 
hazardous  liquid  pipeline  accident  We 
refer  to  these  unusually  sensitive  areas 


as  USAs  for  short.  In  1996,  Congress 
again  amended  the  statute  to  require  the 
Secretary  to  consider  areas  where  a 
pipeline  rupture  would  likely  cause 
permanent  or  long-term  environmental 
damage  We  described  these  legislative 
mandates  in  more  detail  in  the  notice  of 
proposed  rulemaking  (NPRM)  (64  FR 
7:^464;  December  30.  1999)  to  define 
USAs. 

To  fulfill  the  legislative  mandate. 
RSPA  began  a  series  of  public  meetings 
and  workshops  to  gather  information  to 
help  us  establish  criteria  for  identif\'ing 
USAs.  We  held  meetings  with  other 
federal  agencies  and  the  pipeline 
industry  to  work  out  a  definition.  We 
held  a  series  of  public  workshops  to 
openly  discuss  draft  definitions  for 
USAs"  These  workshops  helped  develop 
guiding  principles  for  determining 
which  resources  to  concentrate  on,  a 
model  of  how  the  USA  process  could 
work,  and  helped  define  terms  used  to 
describe  USAs.  The  workshops  also 
identified  drinking  water  and  ecological 
resources  that  are  of  great  importance  to 
the  nation  and  filtering  criteria  to 
identify  those  resources  that  could 
sustain  permanent  or  long  term  damage 
if  affected  by  a  release.  Participants  at 
these  meetings  and  workshops  included 
representatives  from  the  U.S.  Coast 
Guard;  the  Departments  of  Interior, 
Agriculture,  and  Commerce:  the 
Environmental  Protection  Agency 
(EPA):  the  American  Waterworks 
Association;  The  Nature  Conservancy; 
academia;  the  hazardous  liquid  pipeline 
industry  and  the  public.  Greater 
discussion  on  these  workshops  and 
meetings  is  found  in  the  NPRM. 

Notice  of  Proposed  Rulemaking 

On  December  30,  1999,  RSPA  issued 
a  NPRM  to  define  USAs  (64  FR  73464). 
The  NPRM  focused  on  drinking  water 
and  ecological  resources.  Cultural 
resourries,  recreational  resources,  and 
economic  resource  areas  were  not 
considered  in  the  NPRM.  RSPA 
determined  that  these  areas  should  be 
addressed  as  a  separate  risk  factor  and 
under  separate  regulations. 

The  NPRM  proposed  to  identifv-  USAs 
through  a  process  that  began  by 
designating  and  assessing 
environmentally  sensitive  areas  (ESAs), 
determining  which  ESAs  are  potentially 
more  susc:eptible  to  permanent  or  long 
term  damage  from  a  hazardous  liquid 
release  (areas  of  primary  concern),  and 
finally  identif\ing  filtering  criteria  to 
determine  which  areas  of  primary 
concern  can  sustain  permanent  or  long- 
term  damage  or  are  necessary  for 
uninterrupted  drinking  water 
consumption  by  the  human  population. 


The  areas  that  resulted  from  this  process 
were  the  proposed  USAs. 

Under  the  proposed  USA  definition, 
drinking  water  areas  of  primar\'  concern 
are  a  subset  of  all  surface  intakes  and 
groundwater-based  drinking  water 
supplies  that  provide  potable  water  for 
domestic,  commercial,  and  industrial 
users.  These  include  public  water 
systems,  wellhead  protection  areas,  and 
sole  source  aquifers.  Definitions  for 
these  resources  can  be  found  in  the 
NPRM  and  at  the  end  of  this  final  rule. 
Proposed  filtering  criteria  included  the 
depth  and  geology  of  a  drinking  water 
resource  and  if  the  public  water  system 
has  an  adequate  alternative  drinking 
water  supply.  Additional  information 
on  the  proposed  filter  criteria  can  be 
found  in  the  NPRM. 

The  proposed  ecological  USA 
candidates  focused  on  the 
characteristics  of  rarity,  imperilment,  or 
the  potential  for  loss  of  large  segments 
of  an  abundant  population  during 
periods  of  migratory  concentration. 
These  included  threatened  and 
endangered  (T&E)  species,  critically 
imperiled  and  imperiled  species, 
depleted  marine  mammals,  and 
migratory  waterbird  concentration  areas. 
Definitions  for  these  resources  can  be 
found  in  the  NPRM  and  at  the  end  of 
this  final  rule.  Proposed  filtering  criteria 
included  the  extent  to  which  a  species 
is  vulnerable  to  extinction,  areas  that  are 
critical  to  multiple  sensitive  species, 
and  areas  where  a  large  percent  of  a 
species  population  could  be  impacted. 
Additional  information  on  the  proposed 
ecological  filter  criteria  can  be  found  in 
the  NPRM. 

How  RSPA  WUl  Use  the  USA  Definition 

RSPA  will  use  the  USA  definition  in 
current  and  future  pipeline  safety 
regulations.  Any  regulatory  application 
of  this  definition  will  be  aimed  at 
ensuring  that  operators  implement 
appropriate  additional  protective 
measures  for  pipelines  that  could  affect 
USAs.  We  anticipate  using  the  USA 
definition  in  the  following  regulations. 

•  Integrity  Management  Rule.  RSPA 
issued  a  final  rule  titled  "Pipeline 
Safety:  Pipeline  Integrity  Management 
in  High  Consequence  Areas  (Hazardous 
Liquid  Operators  with  500  or  more 
miles  of  pipeline)"  on  November  3. 
2000,  and  it  was  published  in  the 
Federal  Register  on  December  1,  2000 
(65  FR  75378).  The  rule  establishes  new 
requirements  to  provide  additional 
protection  to  high  consequence  areas. 
High  consequence  areas  include  USAs. 
populated  areas,  and  commercially 
navigable  waterways.  The  rule  requires 
hazardous  liquid  pipeline  operators 
who  own  or  operate  500  or  more  miles 
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of  pipeline  to  assess,  evaluate,  repair, 
and  validate  through  analysis  the 
integrity  of  any  pipeline  segment  that 
could  affect  a  high  consequence  area. 
Operators  must  develop  and  follow  an 
integrity  management  program  that 
provides  for  continually  assessing  the 
integrity  of  all  pipeline  segments  that 
could  affect  any  high  consequence  area, 
through  internal  inspection,  pressiu« 
testing,  or  other  equally  effective 
assessment  means.  The  program  must 
also  provide  for  periodically  evaluating 
the  pipeline  segments  through 
comprehensive  information  analysis, 
promptly  remediating  potential 
problems  found  throu^  the  assessment 
and  evaluation,  and  ensuring  additional 
protection  to  the  segments  and  high 
consequence  areas  through  preventative 
and  mitigative  measiues. 

This  integrity  management  rule  was 
the  first  in  a  series  of  rulemakings  that 
ultimately  will  require  all  regulated 
pipeline  operators  to  have  integrity 
management  programs.  This  initial 
action  covers  about  87%  of  all  the 
hazardous  liquid  pipelines  in  the  U.S. 
These  pipelines  have  the  greatest 
potential  to  adversely  affect  critical 
areas,  based  on  the  volume  they 
transport.  RSPA  is  now  preparing  a 
NPRM  with  similar  requirements  for  the 
remaining  hazardous  liquid  pipelines 
ciurenUy  regulated  under  49  CFR  Part 
195.  RSPA  will  then  issue  proposed 
integrity  management  program 
requirements  for  natiiral  gas  pipeline 
operators. 

•  Risk-based  Alternative  to  Pressure 
Testing  Older  Hazardous  Liquid  and 
Carbon  Dioxide  Pipelines.  Operators 
may  elect  a  risk-based  alternative  in  lieu 
of  bydrostatically  testing  certain  older 
pipelines  (49  CFR  195.303).  The 
alternative  establishes  test  priorities 
based  on  the  inherent  risk  of  a  given 
pipeUne  segment.  One  of  the  risk  factors 
is  to  determine  the  pipeline  segment's 
proximity  to  enviroiunentally  sensitive 
areas.  In  the  preamble  to  the  final  rule, 
RSPA  explained  that  it  would  consider 
defining  the  environmental  factor  in  a 
future  rulemaking  once  a  definition  of 
environmentally  sensitive  areas  was 
finalized. 

•  Response  Plans  for  Onshore  Oil 
Pipelines  under  49  CFR  part  194. 
Operators  must  consider  areas  of 
environmental  importance  that  are  in  or 
adjacent  to  navigable  waters  for  spill 
response  planning.  RSPA  intends  to 
amend  the  definition  of  environmental 
importance  to  include  USAs.  These 
regulations  were  mandated  by  the 
Federal  Water  Pollution  Control  Act  as 
amended  by  the  Oil  Pollution  Act  of 
1990  (OP A). 


•  Area  Contingency  Plans.  49  CFR 
part  194  also  requires  operators  ensure 
their  spill  response  plans  are  consistent 
with  applicable  Area  Contingency  Plans 
(ACPs).  ACPs  establish  response 
strategies  and  priorities  for  a  given  area 
based  on  a  local  community  assessment 
of  all  sensitive  zones  within  that  area. 
ACPs  are  created  by  Area  Committees 
that  are  established  under  the  U.S.  Coast 
Guard  in  the  coasted  zone  and  by  the 
U.S.  Environmental  Protection  Agency 
in  the  inland  zone.  Area  Committees 
base  response  priority  and  strategy 
determinations  on  environmental 
sensitivity,  along  with  social,  cultural, 
political,  and  economic  sensitivities. 
Not  all  areas  identified  by  the  ACPs  are 
USAs.  The  USA  definition  is  not 
intended  to  dictate  how  a  specific 
response  should  be  imdertaken,  rather 
the  definition  provides  a  national 
perspective  on  enviroimiental 
sensitivity  considerations.  We  expect 
that  pipeline  operators  and  Area 
Committees  will  work  cooperatively  to 
consider  the  USA  information  when 
validating  existing  plans  or  revising 
plans  during  the  normal  5-year  planning 
cycle. 

•  Low  Stress  Pipelines.  On  July  12, 
1999,  RSPA  issued  a  final  rule 
extending  part  195  regulations  to  certain 
pipelines  operating  at  20%  specified 
minimal  yield  strength  (SMYS)  or  less 
(39  FR  35465).  In  that  final  rule.  RSPA 
deferred  proposing  to  regulate  non- 
volatile liquid  low  stress  pipelines  in 
rural  sensitive  areas  since  these  areas 
had  not  been  defined.  We  stated  that  we 
would  reconsider  the  issue  once  there 
was  a  sensitive  area  definition. 

USA  Pilot  Test,  Public  Workshop  and 
Technical  Review 

RSPA  conducted  a  pilot  test  to 
determine  if  the  proposed  USA 
definition  could  be  used  to  identify  and 
locate  imusually  sensitive  drinking 
water  and  ecological  resources  using 
available  data  from  government  agencies 
and  enviromnental  organizations.  Texas, 
California,  and  Louisiana  were  the  states 
chosen  to  test  the  proposed  USA 
definition.  These  states  contain 
approximately  45%  of  the  nation's 
hazardous  liquid  pipelines  and 
considerable  drinking  water  and 
ecological  resoiut:es. 

RSPA  collected  drinking  water, 
ecological,  and  base  map  data  for  the 
pilot  test.  Computer  models  were 
created  fi-om  the  proposed  USA 
definition  to  process  the  collected  data. 
RSPA  used  a  geographic  information 
system  (GIS)  to  nm  the  computer 
models  and  create  maps  of  tbe  USAs. 
The  results  of  the  pilot  test  can  be  found 


on  the  following  web  site:  http:// 
ops. dot.gov. /pilotresults.htm. 

The  puot  test  verified  that  the 
proposed  USA  definition  could  be  used 
to  identify  and  locate  USAs.  The  pilot 
helped  identify  the  types  of  data  and  the 
data  attributes  needed  to  run  the 
computer  models  and  what  data  are 
currently  available  in  the  pilot  states. 
The  pilot  also  helped  in  testing  and 
modifying  the  model  where  incomplete 
data  were  not  available. 

On  April  27-28,  2000,  RSPA 
conducted  a  public  workshop  to  discuss 
the  pilot  test  results  and  begin  a 
technical  review  of  those  results. 
Workshop  participants  included 
drinking  water  and  ecological  resource 
experts  from  federal  and  state  agencies, 
academia,  envirorunental  groups,  and 
the  public.  RSPA  also  solicited  drinking 
water  and  ecological  experts  to  provide 
a  formal  technical  review  of  the  pilot 
results.  These  technical  reviewers 
included  the  Department  of  the 
Interior's  Fish  and  Wildlife  Service,  the 
Department  of  Agriculture's  Forest 
Service,  the  Department  of  Commerce's 
National  Marine  Fisheries  Service,  the 
U.S.  Envirorunental  Protection  Agency 
(EPA)  Office  of  Groundwater  and 
Drinking  Water,  Louisiana  Department 
of  Environmental  Quality,  Louisiana 
Natural  Heritage  Program,  Texas  Natural 
Resource  Conservation  Commission, 
Railroad  Commission  of  Texas' 
Environmental  Services  Division, 
California  Department  of  Fish  and 
Game.  University  of  California  Davis, 
Colorado  State  University,  University  of 
Alabama,  Dartmouth  College,  and  The 
Natiu-e  Conservancy. 

Discussions  at  the  workshop  included 
background  on  the  USA  initiative,  the 
proposed  drinking  water  and  ecological 
definitions,  models  that  were  used  to 
apply  the  proposed  definition,  data  that 
was  gathered,  how  the  data  was 
processed  using  a  GIS,  and  maps  of  the 
resulting  USAs.  Presentations  from  the 
workshop  and  a  detailed  summary  of 
the  workshop  can  be  viewed  from 
RSPA's  USA  Internet  page:  http:// 
ops.dot.gOv/init.htm#usa.  Workshop 
participants  also  submitied  their 
comments  to  the  docket  on  this 
rulemaking. 

Discussion  of  Comments  Received  From 
the  Public  Workshop  and  Technical 
Review 

The  formal  technical  reviewers  and 
other  workshop  participants  stated  the 
proposed  USA  definition  and  the 
computer  model  created  from  the 
proposed  definition  are  reasonable  and 
a  significant  start  to  defining  USAs. 
They  offered  various  suggestions  for 
improving  the  proposed  USA  definition, 
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the  computer  model  created  from  the 
proposed  definition,  and  the  process 
used  to  create  LISA  maps 

Dnnkms  IVVjtPr  Recommendations 

1    Replace  wellhead  protection  areas 
liVHPAsi  with  source  water  protection 
areas  iSW'PAsl.  specifically  the  areas  of 
pnman'  mOuence. 

A  WHPA  is  an  arna  surrounding  a 
water  well  or  well  field  that  supplies  a 
public  water  svstem  through  which 
contaminants  are  likely  to  pass  and 
eventualiv  reach  the  water  well  or  well 
field.  ,SWP.-\s  are  being  created  under  a 
new  EPA  program,  the  Source  Water 
Assessment  Program  (SWAP).  The 
SW,\P  expands  EPA  s  Wellhead 
Protection  Program  tt)  cover  surface 
water  and  places  where  groundwater 
interacts  with  surface  water,  in  response 
to  the  199H  Amendments  to  the  Safe 
Drinking  Water  .Act.  State  agencies  are 
obtainmg  additional  information  than 
the  data  used  to  create  the  WHPAs  in 
order  to  create  SWP.As. 

Under  SWAP,  state  agencies  must 
perform  a  source  water  assessment  for 
each  public  water  svstem  to  analyze 
existing  and  potential  threats  to  the 
qualitv  of  the  public  water.  As  part  of 
the  assessment,  the  state  must  delineate 
the  SWPA  for  the  public  water  system. 
All  source  water  assessments  and 
.SWPAs  must  be  completed  by  May 
2003 

The  NPRM  proposed  that  a  WHPA  for 
a  communitv  water  system  or  a  non- 
transient  non-community  water  system 
that  obtains  its  water  supply  from  a 
Class  I  or  Class  IIA  aquifer  and  does  not 
have  an  adequate  alternative  source  of 
water  for  a  backup  be  considered  a  USA. 
The  N'PRM  discussed  community  water 
svstems.  non-transient  non-community 
water  svstems.  and  Class  1  and  IIA 
aquifers  in  detail.  Definitions  for  these 
terms  can  be  found  in  the  MPRM  and  at 
the  end  of  this  final  rule. 

The  formal  technical  reviewers  and 
other  workshop  participants  agreed  that 
RSPA  should  replace  WHPAs  with 
SWPAs.  These  commenters  stated  that 
SWPAs  are  more  appropriate  since  ihev 
are  an  expansion  of  the  WHPAs  and  the 
SW'P.As  should  be  more  accurate  than 
the  WHPAs.  In  addition,  states  are 
focusing  their  attention  awav  from 
WHPAs  and  onto  SWPAs.  Therefore,  the 
WHPAs  mav  become  obsolete  over  time. 

Sinc:e  the  SW.\P  is  a  new  program, 
commenters  suggested  that  RSP.\ 
continue  to  use  WHP.As  where  SWPAs 
have  not  vet  been  identified.  However, 
RSPA  found  that  a  few  SWPAs  have 
alreadv  been  delineated  as  of  August 
2000. 

RSP.-\  agrees  with  the  commenters 
and  in  the  final  rule  has  replaced 
WHPAs  with  SWPAs.  Where  SWPAs 


have  not  been  qreated.  WHPAs  will  be 
used  to  identifv  USAs. 

2.  Replace  the  Pettyjohn  et  al.  Aquifer 
Classification  Scheme  with  SWPAs. 

In  the  NPRM.  RSPA  proposed  to  use 
the  PettV)ohn  et  ul  aquifer  classification 
scheme  as  a  way  to  determine  which 
ground  water  sources  are  more 
susceptible  to  contamination  from  a 
hazardous  liquid  release.  The  Pettyjohn 
et  al  aquifer  classification  scheme  can 
be  found  in  EPA  Report  600/2-91/043. 

Regional  As.sessmenf  to  Aquifer 
Vulnerability  and  Sensitivity  in  the 
Conterminous  United  States."  August 
1991.  Under  this  classification  scheme, 
aquifers  are  ranked  as  Class  I  (a-d),  II 
(a-c).  111.  or  U.  Class  I  aquifers  are 
surficial  or  shallow,  are  permeable,  and 
are  highly  vulnerable  to  contamination. 
Class  II  aquifers  are  consolidated 
bedrock  aquifers  that  are  moderately 
vulnerable  to  contamination.  Class  III 
aquifers  are  consolidated  or 
unconsolidated  aquifers  that  are 
overlain  bv  more  than  50  feet  of  low 
permeability  material  and  have  a  low 
vulnerability  to  contamination.  Class  U 
acpiifers  are  undifferentiated  aquifers 
where  several  lithologic  and  hydrologic 
conditions  exist. 

One  technical  reviewer  stated  that  it 
may  be  appropriate  to  replace  the 
Pettyjohn  et  al  aquifer  classification 
scheme  used  in  the  NPRM  with  SWPAs. 
Under  the  Source  Water  Protection 
Program,  there  are  three  components  of 
source  water  assessment:  (1)  Delineating 
the  boundaries  of  areas  providing  source 
waters  to  public  water  supplies  (the 
SWPA);  (2)  identifying,  to  the  extent 
practical,  the  origins  of  certain 
unregulated  contaminants  in  the  water 
supplies;  and  (3)  determining  the 
susceptibility  of  the  source  waters  of  the 
public:  water  system(s)  to 
contamination. 

For  groundwater  supplies,  the  SWTA 
delineation  methods  are  very  similar  to 
the  WHPA  delineation  methods,  and 
man\  States  are  using  previously 
delineated  WHPAs  as  SWPAs  for 
groundwater  supplies.  However, 
delineation  of  a  SWPA  is  only  the  first 
step  in  the  assessment  prcjcess.  The 
susc;eptibility  analysis  is  a  critical 
component  of  the  program  to  identify 
those  SWPAs  that  are  most  su.sceptible 
to  contamination,  and  it  has  not  been 
completed  for  most  of  the  country. 

The  Pettyjohn  et  al.  aquifer 
classification  scheme  is  a  similar 
approach  to  determine  the  susceptibility 
of  an  aquifer  to  contamination.  Since 
states  will  not  complete  their  source 
water  assessments  until  May  2003. 
RSPA  considers  it  appropriate  to 
continue  to  use  the  Pettyjohn  approach 
that  was  characterized  in  the  NPRM. 
RSPA  will  consider  replacing  the 


Pettyjohn  et  al.  aquifer  classification 
scheme  with  completed  source  water 
assessment  data  in  the  future.  If  we 
determine  the  SWPAs  are  an 
appropriate  replacement  to  the 
Pettyjohn  et  al.  aquifer  classification 
scheme,  we  will  issue  a  NPRM  seeking 
comment  on  revising  the  USA 
definition. 

3 .  Make  a  preliminary  drinking  water 
i'SA  a  USA  unless  it  is  verified  that  an 
adequate  alternative  drinking  water 
source  exists.  Change  the  adequate 
alternative  drinking  water  source 
definition  to  extend  the  amount  of  time 
needed  for  the  backup  water  source 
from  one  month  to  six  months  for 
groundwater  systems. 

In  the  computer  model  created  from 
the  proposed  USA  definition,  a  drinking 
water  resource  passes  through  a  series  of 
filtering  criteria  to  determine  if  the 
resource  is  susceptible  to  contamination 
from  a  pipeline  release.  Drinking  water 
intakes  and  WHPAs  that  pass  these 
filtering  criteria  are  called  preliminary 
drinking  water  USAs.  All  preliminary 
drinking  water  USAs  are  put  through  a 
final  filter  criterion — Is  there  an 
adequate  alternative  drinking  water 
source  that  the  preliminary  drinking 
water  USA  can  pull  from?  The  NPRM 
proposed  that  an  adequate  alternative 
drinking  water  source  be  defined  as  a 
source  of  water  that  currently  exists,  can 
be  used  almost  immediately  with  a 
minimal  amount  of  effort  and  cost,  will 
meet  the  short-term  (at  least  one  month) 
consumptive  and  hygiene  requirements 
of  the  existing  population  of  impacted 
customers,  involves  no  perceptible 
change  in  water  quality,  and  is 
temporary  (until  a  long  term  alternative 
can  be  put  in  place,  if  necessary). 

During  the  pilot  test.  RSPA 
telephoned  public  water  suppliers  to 
determine  if  an  adequate  alternative 
drinking  water  source  existed  for 
preliminary  drinking  water  USAs.  If  the 
public  water  supplier  stated  that  an 
adequate  alternative  drinking  water 
source  existed,  the  drinking  water 
resource  did  not  become  a  USA.  If  the 
public  water  supplier  could  not  be 
reached  or  if  the  information  received 
from  the  supplier  was  too  ambiguous  to 
decipher,  the  preliminary  drinking 
water  source  stayed  as  a  preliminary 
drinking  water  USA  and  did  not  become 
a  final  USA.  In  the  pilot  states,  the 
success  rate  for  determining  whether 
there  was  an  adequate  alternative 
drinking  water  source  varied  widely, 
from  only  45  percent  for  California,  to 
nearly  85  percent  for  Louisiana. 

The  formal  technical  reviewers  and 
workshop  participants  recommended 
that  RSPA  modify  how  the  computer 


model  created  from  the  proposed  USA 
definition  processes  adequate 
alternative  drinking  water  sources. 
Commenters  stated  that  all  preliminary 
drinking  water  USAs  should  be  treated 
as  USAs  unless  the  public  water 
supplier  states  that  an  adequate 
alternative  drinking  water  source  exists. 
Most  reviewers  commented  that,  if  it 
was  not  feasible  to  determine  whether 
there  was  an  adequate  alternative 
drinking  water  source,  the  default 
assumption  should  be  that  there  is  no 
adequate  alternative  source. 

Participants  and  reviewers  also 
recommended  that  RSPA  change  the 
proposed  adequate  alternative  drinking 
water  source  definition  to  extend  the 
amount  of  time  needed  for  the  backup 
water  source  for  groundwater  systems. 
Commenters  stated  that,  in  their 
experience,  most  spills  that  have 
affected  surface  water  intakes  resulted 
in  short-term  shutdowns  of  the  intakes 
and  that  one  month  would  be 
appropriate  for  surface  water  intakes. 
However,  for  groundwater  systems,  one 
month  would  not  be  enough  time. 
Contamination  to  a  groundwater  system 
may  take  longer  than  a  month  to  clean 
up  and  new  wells  might  have  to  be 
drilled  and  connected  to  the  water 
distribution  system.  Therefore, 
commenters  suggested  that  the  backup 
time  be  changed  from  one  month  to 
six — twelve  months  for  groundwater 
systems. 

RSPA  agrees  with  both 
recommendations  and  has  incorporated 
them  into  the  final  rule.  RSPA  believes 
that  six  months  is  a  sufficient  amount  of 
time  for  an  adequate  alternative 
drinking  water  source  for  a  groundwater 
system. 

4.  Remove  the  doubling  of  WHPAs  in 
sole  source  aquifers. 

In  the  NPRM,  RSPA  proposed  as 
USAs  an  area  twice  that  of  the  WHPAs 
if  the  following  conditions  existed: 

•  The  WHPA  was  in  a  sole  source 
aquifer, 

•  The  sole  source  aquifer  was  a  Class 
1  or  Ila  aquifer  as  determined  by  the 
Pettyjohn,  et  al.,  aquifer  classification 
scheme,  and 

•  There  was  not  an  adequate 
alternative  drinking  water  source 
available. 

EPA  defines  a  sole  or  principal  source 
aquifer  as  one  which  supplies  at  least  50 
percent  of  the  drinking  water  consumed 
in  the  area  overlying  the  aquifer.  These 
areas  can  have  no  alternative  drinking 
water  source(s)  which  could  physically, 
legally,  and  economically  supply  all 
those  who  depend  on  the  aquifer  for 
drinking  water. 

Workshop  participants  and  technical 
reviewers  stated  that  RSPA  should  rely 


on  the  analysis  conducted  by  a  state  and 
should  not  second  guess  a  state  by 
doubling  the  W^PA.  Each  state  has  set 
up  delineation  programs  that  include 
scientific  analytical  methods  to 
determine  the  appropriate  size  of  the 
WHPA.  Therefore,  the  states  can  most 
competently  determine  the  correct 
protection  area  that  should  be  used. 

RSPA  agrees  with  these  comments. 
The  final  definition  does  not  double  the 
SWTAs  or  WHPAs  in  sole  source 
aquifers. 

5.  Update  the  definition  for  a 
Community  Water  Svstem. 

In  the  NPRM,  RSPA  proposed  to 
define  a  community  water  system  as  "a 
public  water  system  that  provides  water 
to  the  same  population  year  round." 
RSPA  agrees  that  the  final  USA 
definition  should  use  EPAs  current 
definition  for  a  community  water 
system,  as  defined  by  statute.  The 
current  definition  is  "A  public  water 
system  that  serves  at  least  15  service 
connections  used  by  year-round 
residents  of  the  area  served  by  the 
system  or  regularly  serves  at  least  25 
year-round  residents." 

6.  Change  the  Filter  Criteria  to 
Consider  All  Class  II  Aquifers,  Not  fust 
Class  Ila. 

In  the  NPRM,  RSPA  proposed  that  the 
WHPAs  for  conununity  water  systems  or 
non-transient  non-community  water 
systems  that  obtain  their  water  from  a 
Class  I  or  Ila  aquifer  and  do  not  have  an 
adequate  alternative  source  of  water  for 
a  backup  be  considered  USAs.  Class  II 
aquifers  are  consolidated  bedrock 
aquifers  that  are  moderately  vulnerable 
to  contamination.  They  include  the 
following  sub-classes: 

Class  Ila:  Higher  Yield  Bedrock 
Aquifers.  Consist  of  fairly  coarse 
sandstone  or  conglomerate  that  contain 
lesser  amounts  of  interbedded  fine- 
grained elastics  and  occasionally 
carbonate  units.  In  general,  well  yields 
must  exceed  50  gallons  per  minute 
(gpm)  to  be  included  in  this  class. 

Class  lib:  Lower  Yield  Bedrock 
Aquifers.  Consist  of  the  same  clastic 
rock  type^  present  in  the  higher  yield 
systems.  Well  yields  are  commonly  less 
than  50  gpm. 

Class  lie:  Covered  Bedrock  Aquifers. 
Consist  of  Class  Ila  and  lib  aquifers  that 
are  overlain  by  less  than  50  feet  of 
unconsolidated  material  of  low 
permeability. 

One  technical  reviewer  recommended 
that  all  Class  II  aquifers  (Pettyjohn  et  al.. 
1991)  be  considered.  We  are  not 
adopting  this  recommendation.  RSPA 
believes  that  class  lib  and  lie  are  not 
significantly  at  risk  of  contamination 
from  a  release  from  a  hazardous  liquid 
pipeline.  The  USA  delineation  process 


is  intended  to  identify  those  resources 
that  are  unusually  sensitive  to  damage 
from  a  pipeline  release.  Lower-yield 
aquifers  are  at  less  risk  of  contamination 
because  response  actions  should  be 
effective  in  containing  and  cleaning  up 
the  spilled  oil  before  the  well  becomes 
contaminated. 

7.  Include  sole  source  aquifers  that 
are  karst  in  nature  USAs. 

One  technical  reviewer  recommended 
that  RSPA  include  all  sole  source 
aquifers  that  are  karst  in  nature  as 
USAs.  Another  reviewer  recommended 
that  the  final  USA  definition  include  the 
recharge  areas  of  the  sole  source 
aquifers  that  are  karst  in  nature.  Karst 
aquifers  are  composed  of  limestone  or 
dolomite  where  the  porosity  is  derived 
from  connected  solution  cavities.  They 
are  often  cavernous,  with  high  rates  of 
flow.  These  types  of  aquifers  are  very 
susceptible  to  contamination  and  EPAs 
data  show  at  least  one  case  of  significant 
contamination  in  a  karst  aquifer  as  a 
result  of  a  hazardous  liquid  pipeline 
release  in  the  recharge  area  of  the 
aquifer. 

The  recharge  area  is  the  area 
contributing  to  the  groundwater  that 
may  flow  to  the  aquifer  over  a  long  time. 
Recharge  areas  for  karst  aquifers  often 
include  sinkholes,  disappearing 
streams,  etc.  where  surface 
contaminants  can  directly  enter  the 
aquifer.  Even  rapid  and  effective  spill 
response  is  not  likely  to  prevent 
groundwater  contamination  in  these 
areas. 

RSPA  agrees  that  the  recharge  area  of 
karst  aquifers  are  highly  susceptible  to 
contamination  from  a  hazardous  liquid 
pipeline  release.  RSPA  does  not  agree 
that  the  entire  karst  aquifer  is  unusually 
sensitive.  Although  contaminants,  once 
introduced,  will  flow  rapidly  within  the 
aquifer,  they  cannot  readily  be 
introduced  in  non-recharge  areas. 
According  to  the  Pettyjohn  et  al.  aquifer 
classification  system,  if  there  are  50  feet 
or  more  of  imperious  material  overlving 
the  aquifer,  it  is  a  Class  III  aquifer  and 
is  of  low  susceptibility  of 
contamination,  even  if  it  is  karst  in 
nature. 

In  the  NPRM.  RSPA  proposed  that  the 
WHPAs  for  community  water  systems  or 
non-transient  non-community  water 
systems  that  obtain  their  water  from  a 
Class  I  or  lla  aquifer  and  do  not  have  an 
adequate  alternative  source  of  water  for 
a  backup  be  considered  USAs.  A 
recharge  area  of  a  sole  source  aquifer 
that  is  karst  in  nature  would  be 
considered  part  of  a  Class  1  aquifer.  The 
NPRM  proposed  that  WHPAs  be 
doubled  for  sole  source  aquifers  to 
provide  additional  protection.  While 
RSPA  did  not  propose  to  include  the 
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entire  recharge  area  for  sole  source 
aquifers  that  are  karst  in  nature.  RSPA 
did  show  intent  to  provide  these  areas 
with  additional  protection. 

RSPA  has  conducted  a  national 
review  of  sole  source  aquifers  that  are 
karst  in  nature  and  has  determined  that 
including  the  recharge  areas  for  these 
aquifers  would  only  cause  a  minor 
increase  in  the  amount  of  land  mass 
identified  as  a  USA.  Therefore,  RSPA 
has  included  the  recharge  areas  of  sole 
source  aquifers  that  are  karst  in  nature 
in  the  final  LSA  definition. 

8.  Where  possible,  consider  artificial 
penetrations  from  abandoned  wells, 
injection  wells,  seismic  shot  holes,  etc. 

Three  technical  reviewers  and  several 
workshop  participants  expressed 
concern  that  artificial  penetrations  into 
an  aquifer  would  provide  a  pathway  for 
aquifer  contamination  that  was 
unaccounted  for  in  the  Pettyjohn  et  al 
aquifer  classification.  Artificial 
penetrations  include  abandoned  wells, 
monitoring  wells,  injection  wells, 
seismic  shot  holes,  and  improperlv 
constructed  water  wells  that  allow 
groundwater  interflow  among  aquifers. 
Artificial  penetrations  are  of  particular 
concern  in  many  areas,  including  those 
with  oil  and  gas  exploration  and 
production  In  spite  of  the  concern  of 
the  technical  reviewers  and  workshop 
participants,  the  lack  of  data  on  the 
locations  of  these  artificial  penetrations 
makes  it  impossible  to  consider  them  in 
state  or  regional  mapping  applications 
or  risk  assessments  at  this  time. 

Ecological  Recommendations 

1   Include  in  the  I'S.A  definition  all 
resources  RSPA  was  asked  to  consider 
m  the  federal  pipeline  safety  statute 

One  technical  reviewer  recommended 
that  USAs  include  all  resources  that 
RSPA  was  asked  to  consider  in  49 
U.S.C.  §60109  These  resources  include 
critical  wetlands,  riverine  or  estuarine 
systems,  national  parks,  wilderness 
areas,  wildlife  preservation  areas  or 
refuges,  wild  and  sc;enic  rivers,  and 
critical  habitat  for  threatened  and 
endangered  species 

RSPA  has  determined  that  not  all  of 
these  resources  should  be  considered 
USAs  at  this  time.  Congress  required 
RSPA  to  establish  criteria  defining 
locations  where  unusually  sensitive 
resources  might  incur  permanent  or 
long-term  "environmental"  damage  in 
the  event  of  an  oil  spill.  Congress  added 
the  words  "permanent"  and  "long- 
term"  when  it  amended  the  USA 
identification  requirements  in  199fi  (49 
U.S.C.  60109).  As  we  explained  in  the 
NTRM.  rather  than  focus  on  the 
geographic  boundaries  of  these  areas, 
we  focused  on  particular  ecological 


species  and  drinking  water  resources  in 
these  areas  that  could  suffer  irreparable 
harm  from  a  hazardous  liquid  release. 
We  believe  that  protecting  those 
partit  ular  species  and  resources  now 
will  concentrate  prevention,  mitigation, 
and  response  resources  on  areas  that  are 
most  susceptible  to  permanent  or  long- 
term  damage. 

We  believe  that  this  approach  satisfies 
the  statutory  mandate.  We  ran  computer 
models  that  tested  including  various 
categories  of  resources,  including  all 
resources  listed  in  the  statutory 
mandate,  for  which  existing  data  bases 
permitted  computer  modeling.  Based  on 
our  analvsis  of  all  information  currently 
available,  we  believe  that  by  focusing  on 
the  particular  ecological  species  and 
drinking  water  resources  that  could 
suffer  irreparable  harm,  we  will  pick  up 
a  substantial  e.xtent  of  resources  within 
the  National  Parks.  National  Wildlife 
Refuges,  National  Wilderness  Areas. 
Nati(uial  Forests,  and  other  resources 
that  do  not  meet  the  filtering  criteria 
being  used  in  this  rulemaking.  Based  on 
information  currently  available,  it  is  not 
possible  at  this  time  to  determine  the 
extent  of  coverage  in  these  nationally 
important  resources  areas. 

Although  we  have  not  included  these 
other  areas  in  this  rulemaking.  RSPA 
will  consider  extending  protection  to 
other  environmentally  sensitive  and 
vital  resources  through  future 
rulemaking  (Other  areas  that  will  be 
considered  include  the  National  Parks. 
National  Wildlife  Refuges.  National 
Wilderness  Areas.  National  Forests,  and 
other  cultural  and  sensitive 
environmental  resources  that  do  not 
meet  the  filtering  criteria  being  used  in 
this  rulemaking. 

The  following  provides  additional 
information  on  some  of  the  particular 
resources  listed  in  the  federal  pipeline 
safety  statute: 

Critical  Wetlands 

RSPA  has  not  been  able  to  find  a  strict 
definition  of  critical  wetlands  or  a 
consistent  program  that  identifies 
critical  wetlands  that  could  be  applied 
to  the  tKiological  USA  program.  "Critical 
wetland"  in  many  ca.ses  is  a  generally 
applied  term  used  in  a  wide  variety  of 
situations. 

The  most  prevalent  use  of  this  term  is 
in  relation  to  issuance  of  permits  for 
impacts  to  wetlands  under  Section  404 
of  the  Clean  Water  Act.  Some  states 
have  developed  special  conditions, 
mainlv  related  to  water  quality  criteria, 
thai  limit  use  of  nationwide  and  other 
general  permits  in  certain  waters.  The 
term  "critical  wetland"  is  used  by  a  few 
states  in  this  regard,  however,  the  types 


of  wetlands  considered  as  "critical" 
differ  from  state  to  state. 

The  term  "critical  wetland,"  when 
used  in  permitting  programs,  tends  to 
require  additional  scrutiny  to  permit 
applications.  It  does  not  preclude  the 
approval  of  permits.  Indeed,  permits  are 
approved  for  these  "critical  wetlands," 
subjecting  these  areas  to  environmental 
impacts. 

Although  the  USA  definition  does  not 
use  the  term  "critical  wetlands,"  the 
definition  does  include  wetlands  that 
are  represented  in  the  Ramsar  program 
(Wetlands  of  International  Importance! 
and  the  Western  Hemisphere  Shorebird 
Reserve  Network  (WHSRN]  program. 
These  wetlands  include  the  Florida 
Everglades,  the  Okefenokee  Swamp  in 
Georgia.  Cheyenne  Bottoms  in  Kansas, 
and  Ash  Meadows  in  Nevada.  The 
protection  of  rare  and  endangered 
species  in  ecological  USAs  also 
contributes  to  the  protection  of  wetland 
habitats.  For  aquatic  and  wetland 
species,  the  computer  model  created 
from  the  proposed  and  final  USA 
definition  identifies  potentially  larger 
polygonal  areas  as  USAs  (using  a  five 
mile  radius  around  the  species 
occurrence  locations,  as  well  as  a  one- 
fourth  mile  buffer  into  adjacent  upland 
habitats),  relative  to  terrestrial  species 
(using  a  one  mile  radius),  increasing  the 
amount  of  wetland  or  aquatic  area 
protected. 

Finally,  as  a  result  of  technical 
reviewer  and  workshop  participant 
comments  and  other  public  comments 
to  the  NPRM,  RSPA  has  revised  the 
USA  definition  to  include  all 
occurrences  of  aquatic  and  aquatic- 
dependent  USA  candidate  species.  This 
will  further  increase  the  number  and 
extent  of  wetlands  captured  as  USAs. 
Our  discussion  about  including  these 
species  is  found  later  in  this  document. 

Riverine  or  Estuarine  Systems 

Rivers  and  estuaries  are  extensive 
geographic  features.  Although  all  rivers 
and  estuaries  are  important  national 
resources,  RSPA  has  decided  to  focus  on 
the  most  sensitive  portions  that  contain 
critically  imperiled,  imperiled,  and 
threatened  and  endangered  species. 

Many  rivers  and  estuaries  are 
captured  in  whole  or  part  by  the  final 
definition.  Areas  such  as  the 
Chesapeake  Bay  estuarv'.  the  Delaware 
Bav  estuary,  San  Francisco  Bay.  Florida 
Bav  (in  Everglades  National  Park),  the 
Copper  River  delta  in  Alaska  and  the 
Altamaha  River  in  Georgia  will  be 
captured  as  USAs  due  to  their 
recognition  in  the  Ramsar  and/or 
WHSRN  programs.  USAs  formed  due  to 
the  presence  of  rare  and  endangered 
species  also  result  in  the  protection  of 


estuaries  and  rivers.  As  an  example, 
many  estuaries,  rivers,  and  streams  in 
the  California  pilot  test  became 
ecological  USAs  because  they  contained 
critically  imperiled  salmon  populations. 
Also,  much  of  the  Pearl  River  in  the 
Louisiana  pilot  became  a  USA  because 
it  contained  three  or  more  occurrences 
of  endangered  and  imperiled  species. 

National  Parks,  Wildlife  Refuges, 
Wildlife  Preserves,  Wilderness  Areas 
and  Wild  and  Scenic  Rivers 

We  refer  to  these  areas  collectively  as 
management  areas,  since  they  are 
managed  primarily  by  the  Departments 
of  Interior  and  Agricultiure.  All  of  these 
areas  are  very  important  national 
resources.  Rather  than  focus  on  the 
geographic  boiudaries  of  these  areas, 
the  proposed  USA  definition  focuses  on 
many  areas  within  the  boundaries  as 
potential  ecological  USAs  because  of  the 
presence  of  other  protected  species  or 
natural  communities. 

Management  areas  tend  to  receive 
more  USA  designations  because  there  is 
more  information  on  the  ecological 
resources  in  these  areas.  Endangered 
and  rare  species  surveys,  migratory 
waterbird  surveys  and  enhancement 
projects,  and  detailed  natural  resource 
mapping  efforts  are  much  more 
prevalent  in  management  areas 
compared  to  lands  under  other  types  of 
ownership  and  management. 
Accordingly,  under  this  rule,  large 
portions  of  our  national  parks,  wildlife 
refuges,  etc.  are  likely  to  be  identified 
and  protected  as  USAs  even  without 
explicitly  including  these  important 
national  resources  as  a  USA.  Based  on 
data  currently  available  for  our  analysis, 
it  is  not  possible  to  determine  the  exact 
extent  of  coverage  with  the  boundaries. 

Designated  Critical  Habitat  for 
Threatened  or  Endangered  Species 

During  the  public  workshops  that 
were  held  to  help  identify  USAs, 
designated  critical  habitats  (DCH)  were 
considered  as  possible  ecological  USA 
candidates.  RSPA  chose  to  focus  on  the 
locations  of  the  species  rather  than  DCH 
because  the  location  is  a  more  focused 
identification  of  where  the  rare  species 
currently  exists.  RSPA  expects  large 
areas  of  DCH  to  be  USAs  based  on  the 
presence  of  rare  species.  Due  to  the  way 
in  which  critical  habitats  Eire  described 
for  some  species,  converting  the  DCH 
text  descriptions  to  geographic 
boundaries  would  be  difficult  and,  in 
some  cases,  impossible.  We  believe  that 
protecting  those  particular  species  and 
resources  now  will  concentrate 
prevention,  mitigation  and  response 
resources  to  areas  that  are  most 


susceptible  to  permement  or  long-term 
damage. 

As  new  ecological  information 
becomes  available  to  RSPA  and  we 
identify  and  locate  additional  USAs,  the 
operator  has  responsibility  to  apply  this 
new  information  in  its  integrity 
management  program. 

2.  Include  additional  species 
concentration  areas,  such  as  rookeries. 

Four  technical  reviewers  and 
workshop  participants  recommended 
that  the  USA  definition  include 
additional  species  congregation  areas, 
such  as  migratory,  breeding,  calving, 
spawming,  and  nursery  areas. 
Congregation  areas  are  currently 
u:overed  in  the  proposed  definition 
through  inclusion  of  Ramsar  and 
Western  Hemisphere  Shorebird  Reserve 
Network  (WHSRN)  sites.  These  sites 
protect  highly  significant  migratory 
waterbird  concentration  areas  and 
habitats.  In  these  areas,  a  very  large 
percent  of  a  water  bird  species 
population  concentrate,  creating  a 
situation  where  a  relatively  abundant 
species  might  have  a  large  percentage  of 
its  population  impacted  by  a  petroleimi 
spill.  One  of  the  best  examples  of  this 
type  of  concentration  area  is  the  portion 
of  Delaware  Bay  where  80-90  percent  of 
the  red  knot  (a  shorebird)  population 
stops-over  to  feed  during  migration. 

RSPA  researched  additional  species 
aggregation  and  concentration  areas  and 
found  standard  definitions, 
classifications,  and  databases  do  not 
exist  or  are  not  complete  enough  to 
include  them  in  the  USA  model.  Of  our 
three  pilot  states,  only  the  eastern 
portion  of  Louisiana  had  additional 
species  concentration  data. 

From  our  research,  we  concluded  that 
we  should  consider  adding  two 
programs  to  the  ecological  component  of 
the  USA  definition  when  complete  data 
is  available:  Colonial  waterbird  nesting 
sites  and  Important  Bird  Areas.  Colonial 
waterbirds  include  seabirds  and  wading 
birds,  such  as  herons,  egrets,  ibises, 
pelicans,  gulls,  and  terns.  Colonial 
waterbird  nesting  data  are  currently 
collected  by  many  state  resource 
agencies.  States  collect  the  data  in  a 
relatively  standardized  way.  but  the 
type  of  information  collected  and  its 
format,  quality,  availability,  etc.  varies 
widely  between  states  and  even  within 
individual  states.  This  variability  makes 
identifying  unusually  sensitive  or 
highly  significant  colonies  verj'  difficult 
to  impossible  on  a  national  or  range- 
wide  basis. 

To  address  the  variability  problem, 
two  related  national  programs 
spearheaded  by  the  USGS  Biological 
Resources  Division  (BRD)  are  currently 
under  development.  One  effort  is  to 


establish  a  national  monitoring  program 
for  colonial  waterbirds  and  a  centralized 
database.  The  other  is  to  develop  a 
management  plan  for  colonial 
waterbirds  throughout  North  America. 
The  USGS  BRD's  Patuxent  Wildlife 
Research  Center  can  be  contacted  for 
more  information  about  these  programs 
(http://www.pwTC.usgs.gov/  or  phone: 
301/497-5753). 

Important  Bird  Areas  (IBAs)  is  a 
relatively  new  program  headed  by  the 
American  Bird  Conservancy  and  the 
National  Audubon  Society  to  identify 
unusual  or  highly  significant 
concentration  bird  areas.  Criteria 
established  for  certain  types  of  sites  in 
the  IBA  program  might  be  comparable  to 
criteria  used  in  the  Ramsar  and  WHSRN 
programs.  IBAs  include  wintering, 
breeding,  and  migratory  sites  and  also 
cover  additional  species  groups  (IBA  is 
not  limited  to  migratory  waterbirds). 
However,  the  exact  criteria  used  to 
determine  IBAs  are  not  currently 
available  and  supporting  data  for 
different  sites  are  still  in  development, 
making  it  difficult  to  evaluate  sites  for 
inclusion  in  the  USA  model. 
Furthermore,  geographic  information 
and/or  maps  to  delineate  IBA  locations 
do  not  exist.  A  published  account  of  the 
most  significant  IBAs  for  each  state  is 
expected  in  the  near  future.  For  more 
information  about  IBAs,  contact  the 
American  Bird  Consen'ancy  (http:// 
www.abcbirds.org/  or  phone:  540/253- 
5780). 

Once  complete  data  are  available, 
RSPA  will  evaluate  the  data  and 
determine  whether  to  include  these 
programs  in  the  USA  definition.  If  we 
determine  that  these  programs  should 
be  included  as  USAs,  RSPA  will  issue 
a  NPRM  seeking  pubic  comment  on 
revising  the  USA  definition. 

3.  Add  rare  ecological  communities 
Ihabitatsl,  such  as  California's  vernal 
pools. 

Five  technical  reviewers  and  various 
workshop  participants  recommended 
that  RSPA  add  rare  ecological 
commimities  (habitats)  to  the  USA 
definition.  RSPA  carefully  considered 
including  rare  ecological  communities 
when  developing  the  proposed  USA 
definition.  RSPA  did  not  include  them 
in  the  proposed  definition  because  of 
the  quality  of  the  rare  ecological 
community  data  at  the  time  these 
resources  were  being  considered.  At  that 
time,  data  providers  indicated  that  the 
classification  systems,  nomenclature, 
conservation  status  ranks,  etc.  for  the 
ecological  community  data  were  still  in 
development  and  were  not  consistent. 

RSPA  was  concerned  that  different 
state  groups  and  other  data  providers 
were  using  different  classification 
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schemes,  different  naming  conventions, 
inconsistent  status  ranks,  etc.  Therefore. 
RSPA  did  not  include  rare  ecological 
communities  in  the  proposed  definition 
Since  that  time,  data  standards  for  the 
natural  community  data  have  greatlv 
improved 

RSPA  agrees  that  critically  imperiled 
and  imperiled  rare  ecological 
communities  should  now  be  included  as 
ecological  USA  candidates,  with  the 
caveat  that  the  natural  community  data 
must  match  recent  nomenclature  and 
conser\'ation  status  rank  conventions 
RSPA  believes  including  these  resources 
in  the  final  definition  is  consistent  with 
our  expressed  intent  to  focus  on 
resources  that  are  susceptible  to 
permanent  or  long  term  damage  if 
affected  by  a  release.  All  the  same 
filtering  criteria  will  be  applied 

RSPA  tested  a  modification  of  the 
proposed  definition  that  included  rare 
communities.  In  our  pilot  states,  adding 
rare  communities  increased  the  amount 
of  land  mass  by  less  than  1%  in 
Louisiana  and  California.  It  did  not 
increase  the  land  mass  covered  in 
Texas. 

4.  Make  imperiled,  threatened  and 
endangered,  and  depleted  marine 


mammal  species  that  are  aquatic  or 
aquatic  dependent  or  are  terrestrial  and 
have  a  limited  range  USAs. 

Several  technical  reviewers  and 
workshop  participants  recommended 
that  RSPA  modify  the  proposed 
definition  to  increase  the  USA  species 
representation.  For  USAs,  increasing 
species  representation  would  increase 
the  percent  of  critically  imperiled, 
imperiled,  threatened  and  endangered, 
and  depleted  marine  mammal  species 
that  are  covered  as  USAs. 

Technical  reviewers  and  workshop 
participants  discussed  several  ways  to 
increase  representation.  One  suggestion 
was  to  add  as  USAs  all  species  that  are 
aquatic  or  aquatic  dependent  and 
species  that  are  terrestrial  with  a  limited 
range  (occupying  a  small  area  or  can  not 
move  far).  These  species  are  more 
susceptible  to  permanent  or  long  term 
damage  since  they  are  less  likely  or  less 
able  to  avoid  or  leave  an  impacted  area. 
These  species  are  more  likely  to  have  all 
or  a  large  part  of  the  area  they  occupy 
or  use  as  habitat  or  food  sources 
disturbed,  impacted,  or  destroyed 
during  a  spill. 

RSPA  tested  a  modified  USA 
definition  that  included  aquatic  or 


Impenled  species 


Proposed  rule 
With  changes 


TX  70%  representation  ... 
LA  30%  representation  ., 
CA  93%  representation  .. 
TX  99%  representation  ... 
LA  97%  representation  . 
CA;  100%  representation 


aquatic  dependent  species  and  species 
that  are  terrestrial  and  have  a  limited 
range.  For  terrestrial  species,  RSPA 
reviewed  the  ecological  databases  for 
the  pilot  states  to  determine  an 
appropriate  value  for  "limited  range." 
RSPA  determined  that  five  acres  was  an 
appropriate  value.  Five  acres  or  less 
seemed  to  successfully  discriminate 
between  those  terrestrial  species  that 
have  small  ranges  versus  those  that  are 
easily  recognized  as  wide-ranging 
species.  Rare  terrestrial  species  with 
limited  remges  include  most  critically 
imperiled,  imperiled  and  threatened 
and  endangered  plants  and 
invertebrates. 

The  following  table  compares  the 
representation  statistics  that  were 
achieved  for  imperiled  species  and 
threatened  and  endangered  species  with 
the  proposed  rule  and  the  statistics 
achieved  when  we  add  aquatic,  aquatic 
dependent,  and  limited  range  species. 
The  representation  statistics  for 
critically  imperiled  species  were  100% 
for  both  the  proposed  definition  and  the 
modified  definition  since  all  critically 
imperiled  species  are  USAs. 


Threatened  &  endangered  species 


TX:  90%  representation. 
LA:  60%  representation. 
CA:  98%  representation. 
TX:  90%  representation. 
LA:  92%  representation 
CA:  100%  representation. 


RSPA  agrees  with  the  technical 
reviewers  that  these  species  should  be 
made  USAs.  Adding  these  species  is 
consistent  with  our  intent  in  the 
proposed  definition  to  provide 
additional  protection  to  species  in  or 
near  water.  In  the  computer  model 
created  from  the  proposed  USA 
definition,  species  that  are  aquatic  or 
aquatic  dependent  are  given  a  five  mile 
buffer  instead  of  the  one  mile  buffer 
given  to  species  that  are  terrestrial.  In 
the  pilot  states,  adding  aquatic,  aquatic 
dependent,  and  limited  range  species 
increased  the  amount  of  land  mass  by 


Proposed  rule 

With  MSPA  changes 


less  than  2%  in  Texas,  4%  in  California, 
and  13%  in  Louisiana 

5  Change  multi-species  protection 
areas  IMSPAs)  from  three  overlapping 
species  to  two  ovedapping  species.  Also, 
change  MSPA  to  "multi-species 
assemblage  areas. " 

In  the  proposed  USA  definition,  a 
MSPA  is  defined  as  an  area  where  three 
or  more  different  critically  imperiled  or 
imperiled  species,  threatened  or 
endangered  species,  depleted  marine 
mammals,  or  migratory  waterbird 
concentrations  co-occur.  Several 
technical  reviewers  and  workshop 
participants  recommended  that  MSP  As 


Impenled  species 


be  changed  from  three  overlapping 
species  to  two  overlapping  species  to 
increase  representation. 

The  following  table  compares  the 
representation  statistics  that  the 
proposed  rule  achieved  for  imperiled 
species  and  threatened  and  endangered 
species  with  the  proposed  rule  and  the 
statistics  achieved  when  we  change 
MSP  As  from  three  overlapping  species 
to  two  overlapping  species.  The 
representation  statistics  for  critically 
imperiled  species  were  100%  for  both 
the  proposed  definition  and  the 
modified  definition  since  all  critically 
imperiled  species  are  USAs. 


Threatened  &  endangered  species 


TX:  70%  representation 
LA  30°o  representation 
CA  93%  representation 
TX  84%  representation 
LA  63°b  representation 
CA  97%  representation 


TX:  90%  representation. 
LA;  60%  representation. 
CA:  98%  representation. 
TX:  96%  representation. 
LA:  80%  representation. 
CA:  99%  representation. 
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Comparing  the  representation 
statistics  when  adding  aquatic,  aquatic 
dependent,  and  limited  terrestrial 
species  with  changing  MSPAs  from 
three  overlapping  species  to  two  shows 
greater  representation  is  achieved  by 
adding  aquatic,  aquatic  dependent,  and 
limited  terrestrial  species.  This 
modification  will  result  in  covering 
larger  assemblage  of  species  vulnerable 
to  extinction  and  provides  greater 
species  protection.  Therefore,  in  the 
final  USA  definition,  RSPA  chose  to 
include  the  aquatic,  aquatic  dependent, 
and  limited  terrestrial  species.  RSPA 
did  not  change  MSPAs  from  three 
overlapping  species  to  two. 

Various  workshop  participants  and 
technical  reviewers  also  recpmmended 
that  we  change  the  term  "multi-species 
protection  area"  to  "multi-species 
assemblage  areas."  RSPA  agrees  that 
this  would  be  a  more  accurate  portrayal 
of  these  areas  and  has  changed  the  term 
in  the  final  rule. 

6.  Add  species  and  ecological 
community  occurrences  that  are  in  the 
best  condition  and  are  therefore  the 
most  viable,  as  identified  by  the  Natural 
Heritage  Programs'  element  occurrence 
rank  (EORANK)  or  some  other  measure. 

One  technical  reviewer  recommended 
that  RSPA  consider  including  those  rare 
species  and  ecological  community 
occurrences  that  are  in  the  best 
condition  and  are  therefore  the  most 
viable.  The  Natural  Heritage  Programs 
assign  EORANKs  to  species  and 
ecological  community  occurrences 
based  on  a  population's  size,  condition, 
and  landscape  context.  An  EORANK  of 
A  means  the  species  or  community 
occurrence  is  in  excellent  condition  and 
an  EORANK  of  B  means  it  is  in  good 
condition.  EORANKs  of  C  and  D  refer  to 
occurrences  that  are  marginal  or  poor. 
EORANKs  of  H  and  X  refer  to  historical 
and  extirpated  occurrences. 

Rare  species  and  ecological 
community  occurrences  with  an 
EORANK  of  C  or  D  are  considered  in 
other  areas.  All  critically  imperiled 
species  and  community  occurrences  are 
USAs,  regardless  of  their  EORANK. 
Imperiled  species  and  ecological 
community  occurrences,  threatened  and 
endangered  species  occiurences,  and 
depleted  marine  mammal  species 
occurrences  that  have  an  EORANK  of  C 
or  D  are  USAs  if  the  species  is  aquatic, 
aquatic  dependent,  or  has  a  limited 
terrestrial  range,  or  if  it  is  part  of  a 
MSPA  or  migratory  waterbird 
concentration  area. 

RSPA  agrees  that  rare  species  and 
community  occurrences  that  are  in  the 
best  condition  and  are  therefore  the 
most  viable  should  be  added  as  USAs. 
Adding  these  rare  species  and 


community  occurrences  ensures  that  the 
highest  quality  or  most  important 
occurrences  for  the  remaining  rare 
species  and  community  occurrences 
(those  that  are  not  aquatic  or  aquatic 
dependent,  or  part  of  a  multi-species 
assemblage  area)  are  included  as  USAs. 
Accordingly,  RSPA  has  added  to  the 
USA  definition  imperiled,  threatened  or 
endangered,  or  depleted  marine 
mammal  species  occurrences  and 
imperiled  ecological  community 
occurrences  that  have  an  EORANK  of  A 
or  B.  All  critically  imperiled  species  and 
community  occurrences  are  already 
treated  as  automatic  USAs. 

RSPA  tested  a  modification  of  the 
proposed  definition  that  included  the 
most  viable  rare  species  and  ecological 
conunimity  occurrences.  In  our  pilot 
states,  adding  rare  communities 
increased  the  cimount  of  land  mass  by 
less  than  1%  in  Texas,  by  2%  in 
California,  and  by  4%  in  Louisiana. 

7.  Use  the  state  conservation  status 
ranks  (S-ranks)  to  exclude  extinct  and 
historic  species. 

One  technical  reviewer  recommended 
that  RSPA  use  the  state  conservation 
status  ranks  to  remove  species  that  are 
historical  or  extirpated.  RSPA  agrees  to 
remove  the  species  and  ecological 
communities  with  an  S-rank  of  SX  in 
the  computer  model  that  will  be  created 
from  the  final  USA  definition.  RSPA 
will  not  remove  the  species  or 
communities  with  an  SH  ranking 
because  there  is  sufficient  variability  in 
how  this  ranking  is  used  and  a 
possibility  that  the  occurrence  is  still 
prgsent  that  RSPA  elects  to  err  on  the 
side  of  including  SH  occurrences. 

8.  Include  only  occupied  habitat  for 
terrestrial  species  with  large  ranges. 

One  technical  reviewer  recommended 
that  RSPA  include  only  those  areas 
designated  as  being  occupied  for 
terrestrial  species  that  have  large  ranges. 
This  concept  is  aheady  incorporated 
into  the  computer  model  created  from 
the  proposed  USA  definition.  For 
species  with  large  ranges  that  are 
mapped  as  polygons,  areas  described  as 
"potentially"  containing  a  species  are 
not  used  in  the  computer  model.  Also. 
large  polygonal  distributions  that  are 
not  classified  as  "occupied  habitat"  or 
"specific  bounded  areas  '  (e.g.,  areas 
where  the  specific  boundaries  of  the 
species  occurrence  were  mapped)  are 
not  used  in  the  computer  model. 

9.  Include  state  listed  threatened  and 
endangered  species  and  state  priorities. 

Two  technical  reviewers 
recommended  that  RSPA  cqpsider 
including  state  listed  threatened  and 
endangered  species  and  resources  that 
the  state  considers  important.  RSPA 
considered  including  these  species  and 


resources,  but  found  that  state  listings 
do  not  always  reflect  the  nationwide,  or 
range-wide,  abundance  of  a  species.  In 
many  cases,  a  species  may  be  ranked  or 
listed  in  a  state  because  it  is  near  the 
edge  of  its  range  and  is  therefore  rare 
within  that  state.  The  species  mav  be 
relatively  abundant  in  the  adjacent 
states.  State  rankings  and  listings  can 
also  be  highly  variable  due  to 
differences  among  states  in  ranking  and 
listing  procedures  and  regulations.  For 
these  reasons,  RSPA  does  not  agree  that 
these  resources  should  be  included. 

Miscellaneous  Recommendations 

The  technical  reviewers  and 
workshop  participants  also  provided 
recommendations  that  apply  to  both  the 
drinking  water  and  ecological  portion  of 
the  proposed  rule,  or  to  items  that  were 
not  proposed  in  the  NPRM.  These 
include  the  following: 

1.  Include  cultural  and  Indian  tribal 
concerns,  economic,  and  recreational 
areas  as  USAs. 

One  technical  reviewer  recommended 
that  RSPA  include  the  above  resources 
as  USAs.  The  proposed  definition 
concentrated  on  drinking  water  and 
ecological  resoiu-ces.  The  NPRM  did  not 
propose  to  include  other  sensitive 
resource  areas.  Before  proposing  the 
USA  definition,  we  sought  extensive 
comment  from  drinking  water  experts, 
ecological  resource  experts,  and 
interested  public  parties.  We  would  not 
want  to  include  these  other  areas  now 
without  an  opportunity  for  public 
comment  and  evaluation  by  experts. 
RSPA  intends  to  define  other  sensitive 
resource  areas  that  need  additional 
protection  in  a  future  rulemaking  and 
will  consider  cultiu-al  and  Indian  tribal 
concerns,  economic  and  recreational 
areas  as  a  part  of  this  process. 

2.  Update  USAs  on  a  periodic  basis, 
possibly  every-  4-5  vears. 

Several  technical  reviewers  and 
workshop  participants  stated  that  USAs 
need  to  be  updated  on  a  regular  basis  or 
they  would  become  obsolete  over  time. 
RSPA  agrees.  RSPA  intends  to  identify 
the  locations  of  USAs  through  a 
comprehensive  collection  and  analysis 
of  drinking  water  and  ecological 
resource  data,  contingent  on  the 
availability  of  funding  and  resources. 
These  areas  will  be  mapped  using  the 
National  Pipeline  Mapping  System. 
Operators,  other  government  agencies 
and  the  public  will  have  access  to  these 
maps  through  the  Internet.  Individuals 
will  be  able  to  view  maps  of  USAs  and 
other  high  consequence  areas  nationally 
or  by  state,  county,  zip  code,  or  zooming 
in  or  out  of  a  particular  area.  Operators 
will  then  be  able  to  use  the  maps  as  a 
guide  to  determine  which  areas  of  their 
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pipeline  could  affect  USAs.  Operators 
mav  need  to  contact  resource  agencies 
to  obtain  additional  information  on  a 
particular  species  or  drinking  vvatt-r 
intake  in  a  USA.  Nothing  in  this 
mapping,  however,  changes  the 
definition  of  an  USA  in  this  rule. 

RSPA  will  map  USA  locations  on  a 
state  by  state  basis,  beginning  with  the 
states  that  have  the  largest  number  of 
liquid  pipeline  miles.  RSPA  expects  to 
complete  the  first  ten  states  by  the  end 
of  the  vear.  These  states  include  Texas, 
Oklahoma,  Kansas.  Louisiana.  Illinois. 
Wyoming.  New  Mexico.  California, 
Missouri,  and  Montana  The  remaining 
states  are  expected  to  be  completed  by 
the  end  of  2001. 

RSPA  recognizes  that  inventories  and 
maps  of  USAs  have  to  be  updated  on  a 
periodic:  basis  to  incorporate  new- 
information  and  databases.  RSPA 
intends  to  update  the  USA  maps  every 
five  vears.  contingent  on  the  availability 
of  funding  and  resources  RSPA  will 
review  new  or  revised  drinking  water 
and  ecological  programs  and  databases 
at  that  time  and  will  incorporate  new 
databases  into  the  computer  model 
created  from  the  final  USA  definition  at 
that  time  RSPA  will  announce  in  the 
Federal  Register  and  through  other 
communication  networks  when  revised 
USA  maps  are  available. 

RSPA  will  also  analyze  new,  revised, 
or  refined  drinking  water  and  ecological 
programs  every  five  years  to  determine 
if  other  programs  should  be  added  to  the 
USA  definition.  RSPA  will  propose  anv 
revisions  to  the  USA  definition  in  a 
notice  of  proposed  rulemaking. 

3   Create  a  petitioning  process  to 
correct,  add.  or  remove  USA 
designations 

The  pipeline  safety  regulations  (49 
CFR  190.331)  allow  interested  persons 
to  petition  the  Associate  Administrator 
for  Pipeline  Safety  to  establish,  amend, 
or  repeal  a  substantive  regulation  There 
is  no  need  to  create  a  separate  process 
for  USAs 

4.  I'se  regional,  state,  and  local  data 
sets,  not  just  data  sets  that  meet 
national  standards 

Various  technical  reviewers  and 
workshop  participants  recommended 
that  RSPA  use  regional,  state,  and  local 
data  sets  when  processing  the  computer 
model  created  from  the  USA  definition 
RSP.\  uses  state  databases  as  the 
primary  data  source  for  the  US.\ 
computer  model. 

The  drinking  water  USA  computer 
model  relies  on  data  solely  provided  by 
the  states  State  aquifer  maps  are  used 
to  determine  aquifer  classifications. 
State  data  on  the  well  location,  depth, 
source,  etc.  are  used  to  identify  the 
aquifers  used  by  the  wells  Source-water 


and  wellhead  protection  programs  are 
miplemented  at  the  state  and  local  level. 

The  ecological  USA  computer  model 
uses  data  from  the  state  Natural  Heritage 
Programs  (NHP)  on  rare  and  endangered 
species  locations.  The  Environmental 
Sensitivity  Index  (ESI)  and  related 
ecological  data  .sets  are  also  used  to 
augment  the  NHP  data  in  coastal  and 
marine  areas.  ESI  data  are  developed 
primarily  by  federal  agencies,  although 
some  states  have  their  own  ESI 
programs  {eg  .  Texas,  Maine.  Florida. 
.•Mabama).  Regardless  of  the  managing 
authority,  the  content  of  the  ESI  data 
sets  are  derived  primarily  from  state 
agency  sources. 

National  programs  often  provide  the 
guidanie  for  these  state-implemented 
programs.  RSPA  considers  it  important 
that  USAs  be  defined  in  a  consistent 
manner  nationwide.  This  requires  data 
that  conform  to  some  common  standard. 
The  NHP  and  ESI  data  sources  both 
conform  to  published  national 
standards  The  fact  that  they  are 
nationally  standardized  also  makes  the 
application  of  the  USA  computer  model 
much  more  uniform  across  states. 
Attempting  to  obtain,  organize,  and 
validate  data  that  are  not  nationally 
standardized  would  require  significant 
effort,  time,  and  money  well  beyond 
RSPA  s  limited  resources.  Each 
additional  data  set  would  need  to  be 
evaluated  for  consistency  and  accuracy. 
Independentiv  evaluating  a  wide  variety 
of  local,  state,  and  regional  data  sets 
would  not  be  feasible  and  could  impede 
the  creation  of  USA  maps  for  the  nation. 

Other  local,  state,  and  regional  groups 
may  submit  their  data  to  the  appropriate 
state  NHPs.  This  would  assure  that  their 
information  will  be  considered  when 
revised  USA  maps  are  generated  in 
future  updates.  Local,  state,  and  regional 
groups  may  also  participate  in  U.S. 
Uoast  Guard  area  planning  meetings,  or 
thev  may  contact  the  NOAA  Scientific 
Support  Coordinator  or  the  appropriate 
state  contact  in  their  area  so  that  they 
can  be  identified  as  potential  data 
providers  when  ESI  data  sets  are 
developed  and  updated 

Discussion  of  Comments  in  Response  to 
NPRM 

In  addition  to  the  technical  review 
and  workshop  comments,  RSPA 
received  24  additional  comments  to  the 
NPRM.  Most  of  these  comments 
mirrored  tho.se  received  from  the 
twihnical  reviewers.  RSPA  received 
comments  from  ten  government 
agencies  (EPA  Office  of  Emergency  and 
Remedial  Response;  EPA  Regions  3  and 
8;  US  Department  of  the  Interior:  U.S. 
Department  of  Commerce:  U.S. 
Department  of  Energy:  State  of  Missouri, 


Department  of  Natural  Resources:  State 
of  Wvoming,  Department  of 
Environmental  Quality:  Hill  Country 
Underground  Water  Conservation 
District;  and  the  City  of  Austin),  six 
advocacy  groups  (The  Working  Group 
on  Community  Right  to  Know, 
Environmental  Defense,  Friends  of  the 
Aquifer,  Fuel  Safe  Washington. 
McHenry  County  Defenders,  and  STOP), 
two  trade  associations  (American  Water 
Works  Association  and  the  American 
Petroleum  Institute),  three  pipeline 
operators  (Equilon,  Tosco,  and  BP 
Explorer),  two  separate  comments  from 
Argonne  National  lab,  and  one 
additional  member  of  the  public  (Ruth 
Ellen  Schelhaus).  Most  commenters 
expressed  support  for  the  proposed  rule. 

Drinking  Water  Recommendations 

The  following  briefly  discusses  the 
public  comments  (those  not  from  the 
technical  reviewers  or  workshop 
participants)  to  the  drinking  water 
portion  of  the  proposed  rule  that 
mirrored  those  received  from  technical 
reviewers  and  workshop  participants. 
Our  rationale  for  accepting  or  rejecting 
these  recommendations  is  discussed  in 
more  detail  in  the  previous  section  on 
technical  reviewer  comments. 
'  1.  Replace  WHPAs  with  SWPAs. 

Nine  commenters  recommended  that 
RSPA  replace  WHPAs  with  SWPAs. 
RSPA  agrees  and  has  made  this  change 
to  the  final  rule. 

2.  Replace  the  Pettyjohn  et  al.  Aquifer 
Classification  Scheme  with  SWPAs. 

Two  commenters  recommended  that 
RSPA  consider  replacing  the  Pettyjohn 
et  al.  aquifer  classification  scheme  used 
in  the  NPRM  with  SWPAs.  Since  states 
will  not  complete  their  source  water 
assessments  until  May  2003,  RSPA 
considers  the  approach  proposed  in  the 
NPRM  to  be  appropriate  at  this  time. 
RSPA  will  consider  replacing  the 
Pettyjohn  et  al.  aquifer  classification 
scheme  with  completed  source  water 
assessment  data  in  the  future.  RSPA  will 
issue  a  NPRM  seeking  comment  on 
revising  the  USA  definition  if  we 
determine  the  SWPAs  are  an 
appropriate  replacement  to  the 
Pettyjohn  et  al.  aquifer  classification 
scheme. 

3.  Make  a  preliminary  drinking  water 
USA  a  USA  unless  it  is  verified  that  an 
adequate  alternative  drinking  water 
source  exists.  Change  the  adequate 
alternative  drinking  water  source 
definition  to  extend  the  amount  of  time 
needed  for  the  backup  water  source 
from  one  month  to  six  months  for 
groundwater  systems. 

Various  conimenters  recommended 
that  RSPA  modify  how  the  model 
processes  adequate  alternative  drinking 


water  sources.  They  stated  RSPA  should 
treat  a  preliminary  drinking  water  USA 
as  a  USA  unless  the  public  water 
supplier  states  that  an  adequate 
alternative  drinking  water  source  exists. 
Commenters  also  recommended  that 
RSPA  change  the  adequate  alternative 
drinking  water  source  definition  to 
extend  the  amount  of  time  needed  for 
the  backup  water  source  for 
groundwater  systems  from  one  month  to 
six — twelve  months  for  groundwater 
systems.  RSPA  agrees  with  these 
recommendations  and  has  incorporated 
them  into  the  final  rule. 

4.  Remove  the  doubling  of  WHPAs  in 
sole  source  aquifers. 

Five  commenters  reconunended  that 
RSPA  rely  on  the  WHPA  analysis 
conducted  by  the  States  and  not  double 
the  WHPAs.  RSPA  agrees  and  has 
removed  the  doubling. 

5.  Update  the  Community  Water 
System  definition. 

RSPA  agrees  and  has  included  EPA's 
most  current  definition. 

6.  Include  sole  source  aquifers  that 
are  karst  in  nature  as  USAs. 

One  commenter  recommended  that 
RSPA  include  all  sole  source  aquifers 
that  are  karst  in  nature  as  USAs,  RSPA 
does  not  agree  that  the  entire  karst 
aquifer  is  unusually  sensitive  but  does 
agree  that  the  recharge  areas  of  these 
aquifers  are.  RSPA  has  included  the 
recharge  areas  of  sole  source  aquifers 
that  are  karst  in  nature  as  USAs. 

7.  Where  possible,  consider  artificial 
penetrations  from  abandoned  wells, 
injection  wells,  seismic  shot  holes,  etc. 

One  commenter  urged  us  to  consider 
artificial  penetrations  into  the  aquifer. 
RSPA  agrees  that  artificial  penetration  is 
a  concern,  but  the  lack  of  data  on  the 
locations  of  these  artificial  penetrations 
makes  it  impossible  to  consider  this 
factor  at  the  current  time.  RSPA  will 
reconsider  revising  the  USA  definition 
to  include  this  factor  when  better 
information  is  available. 

The  following  discusses  comments  on 
drinking  water  resources  received  to  the 
NPRM  that  the  technical  reviewers  did 
not  address: 

1 .  Make  all  drinking  water  areas  of 
primary  concern  USAs.  Do  not  use 
filtering  criteria. 

In  the  proposed  USA  definition, 
drinking  water  areas  of  primary  concern 
are  identified.  These  areas  are  a  subset 
of  all  surface  intakes  and  groundwater- 
based  drinking  water  supplies  that 
provide  potable  water  for  domestic, 
commercial,  and  industrial  users. 
Filtering  criteria  are  applied  to  the  areas 
of  primary  concern  to  determine  which 
areas  are  more  susceptible  to 
contamination  frtim  a  hazardous  liquid 
release.  Proposed  filter  criteria  include 


the  depth  and  geology  of  a  drinking 
water  resource  and  if  the  public  water 
system  has  an  adequate  alternative 
drinking  water  supply. 

Eight  commenters  recommended  that 
RSPA  remove  the  proposed  drinking 
water  filter  criteria  and  make  all 
drinking  water  areas  of  primary  concern 
USAs.  RSPA  does  not  agree  with  this 
recommendation.  The  majority  of  the 
technical  reviewers  and  workshop 
participants  agreed  that  certain  drinking 
water  resources  are  more  susceptible  to 
permanent  or  long  term  damage  than 
others.  Removing  the  filter  criteria 
would  make  drinking  water  resources 
that  have  a  very  low  or  no  probability 
of  becoming  contaminated  from  a 
release  USAs. 

2.  Remove  the  adequate  alternative 
drinking  water  source  filter. 

In  the  proposed  USA  definition, 
drinking  water  areas  of  primary  concern 
do  not  become  USAs  if  an  adequate 
alternative  drinking  water  source  exists. 
Five  commenters  recommended  that 
RSPA  remove  this  filtering  criterion. 
The  commenters  stated  that  these 
alternatives  may  not  always  be 
available,  pipeline  operators  do  not 
have  the  expertise  to  determine  if  an 
alternate  source  exists,  and  available 
water  supply  and  demand  are  subject  to 
dramatic  change  over  time. 

Removing  this  filter  criterion  would 
make  all  water  intakes  and  WHPAs  for 
community  water  systems  and  non- 
transient  non-community  water  systems 
USAs.  RSPA  does  not  agree  that  this 
filter  should  be  removed.  Drinking 
water  USAs  are  areas  where  a  hazardous 
liquid  release  could  represent  an 
imminent  threat  to  human  health,  due 
to  contamination  of  community 
drinking  water  supplies.  If  an  alternate 
source  of  drinking  water  is  available, 
there  is  no  immediate  threat  to  human 
health.  A  commimity  could  switch  to 
the  alternative  soiu-ce  and  the 
alternative  water  source  would  provide 
the  same  water  quality  for  essential 
uses. 

RSPA  will  determine  if  an  adequate 
alternative  drinking  water  supply  is 
available  by  contacting  operators  of 
commimity  water  supplies  that  have 
been  determined  to  be  preliminary 
USAs.  Pipeline  operators  will  not  make 
this  determination.  RSPA  will  also  re- 
assess the  adequate  alternative  drinking 
water  supplies  when  USAs  maps  are 
updated. 

3.  Add  industrial  water  intakes  as 
drinking  water  USAs. 

One  commenter  asked  us  to  consider 
industrial  water  intakes  as  USAs.  RSPA 
does  not  agree.  Threats  to  industrial 
water  intakes  do  not,  by  themselves, 
pose  an  imminent  threat  to  human 


health.  Temporary  shut-down  of  an 
industrial  surface  water  intake  poses 
more  of  an  economic  impact  than  a 
health  impact.  While  such  impacts  are 
real  and  their  avoidance  is  desirable, 
economic  reasons  alone  do  not  justify 
treating  industrial  intakes  as  an 
unusually  sensitive  area. 

4.  Include  all  aquifers  as  drinking 
water  USAs. 

One  commenter  asked  us  to  consider 
treating  all  aquifers  as  USAs.  RSPA 
researched  the  impact  of  including  all 
aquifers  as  USAs  and  determined  that 
this  addition  would  make  the  majoritv 
of  the  United  States  a  USA.  This  would 
dilute  RSPA's  and  the  industry's  ability 
to  focus  additional  prevention, 
mitigation,  and  response  measures  on 
those  areas  most  in  need  of  additional 
protection  from  a  hazardous  liquid 
release.  In  addition,  not  all  aquifers 
have  the  ability  to  be  impacted  bv  a 
hazardous  liquid  release.  Some  aquifers 
are  so  deep  or  are  of  such  geology  that 
a  hazardous  liquid  release  could  not 
reach  and  consequently  impact  the 
aquifer.  Therefore,  RSPA  does  not  agree 
with  the  commenter. 

5.  Include  the  entire  aquifer  of  all  sole 
source  aquifers  as  drinking  water  USAs. 

Two  conmienters  recommended  that 
RSPA  include  all  sole  source  aquifers  as 
drinking  water  USAs.  RSPA  does  not 
agree.  RSPA  researched  EPA's  guidance 
on  sole  source  aquifers.  EPA  notes  that 
the  ground  water's  x'ulnerability  to 
contamination  can  vary  considerably 
within  an  aquifer.  Therefore,  EPA  does 
not  endorse  using  sole  source  aquifer 
status  as  the  determining  factor  in 
making  land  use  decisions  that  may 
impact  ground  water  quality,  EPA 
recommends  that  site-specific 
hydrogeological  assessments  be 
considered  along  with  other  factors  to 
determine  the  vulnerability  of  the  area 
to  contamination. 

RSPA  has  followed  EPA's  guidance. 
RSPA  has  used  the  EPA  aquifer 
vulnerability  classification  of  Pettyjohn 
et  al.  (1991)  to  identify  those  ground 
water  wells  that  are  at  risk  of 
contamination  from  a  pipeline  release 
RSPA  has  defined  as  USAs  the  SWPA 
or  WHPA  around  each  well  to  represent 
the  USA  for  the  vulnerable  aquifers. 
States  designate  these  areas  to  protect 
wells  from  a  broad  range  of  chemical 
contaminants.  These  state  delineations 
consider  the  hydrogeological  features 
important  in  determining  the  well's 
vulnerability  to  contamination.  RSPA 
believes  this  is  the  best  approach  to 
identify  the  drinking  water  intakes  most 
susceptible  or  unusually  sensitive  to  a 
pipeline  release. 
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b  ln(  huh  aqu if pr  recharge  zones  as 
(innkinii  water  I'SAs 

Three  commenters  recommentlpd  that 
R,SP.\  include  aquifer  recharge  zones  as 
drinkiny  water  USAs.  RSPA  does  not 
a^ree  The  recharge  zone  is  the  entire 
area  contributing  to  groundwater  that 
mav  replace  water  drawn  from  an 
aquifer,  such  as  by  a  community  water 
supplv.  The  time  periods  for  water  (and 
contaminant)  transport  in  this  z<ine  can 
be  ver\'  long,  sometimes  on  the  order  of 
hundreds  to  thousands  of  vears.  RSPA 
believes  that  the  WHPAs  and  SWPAs 
are  the  more  appropriate  areas  to  focus 
US.\s.  When  designating  WHPAs  and 
SWPAs.  states  consider  the  ability  of 
contaminants  to  reach  and  affect  the 
public  water  supply  within  2-S  vears. 

RSPA  has  revised  the  LS.\  definition 
to  add  the  recharge  zones  of  sole  source 
aquifers  in  karst  areas.  Aquifers  in  karst 
areas  are  ver\'  susceptible  to 
contamination  if  a  hazardous  liquid 
release  occurs  in  the  area  Sole  source 
aquifers  are  the  sole  or  primarv  drinking 
water  source  for  an  area  and  have  no 
adequate  backup  water  source.  Because 
these  areas  can  suffer  long-term  damage 
from  a  pipeline  release,  we  have 
included  them  as  USAs. 

Ecological  Becommendations 

The  following  briefly  discusses  the 
public  comments  (those  not  from  the 
technical  reviewers  or  workshop 
participants)  to  the  ecological  portion  of 
the  proposed  rule  that  mirrored  those 
received  from  technicial  reviewers  and 
workshop  participants.  Our  rationale  for 
accepting  or  rejecting  these 
recommendations  is  discussed  in  greater 
detail  in  the  section  on  the  technu  al 
experts'  comments 

1 .  Include  all  resources  RSPA  tvos 
asked  to  consider  in  the  federal  pipeline 
safety  statute  as  I  'SAs 

Seven  commenters  recommended  that 
RSPA  include  all  resources  listed  for 
consideration  in  49  U.S.C.  §60109  as 
USAs.  These  resources  include  critical 
wetlands,  riverine  or  estuarine  systems, 
national  parks,  wilderness  areas, 
wildlife  preservation  areas  or  refuges, 
wild  and  scenic  rivers,  and  critical  • 
habitat  for  threatened  and  endangered 
species. 

RSPA  has  not  included  them 
Congress  required  us  to  establish  criteria 
defining  locations  where  unusually 
sensitive  resources  might  incur 
permanent  or  long-term  environmental 
damage  in  the  event  of  an  oil  spill. 
Congress  added  the  words  'permanent  " 
and  "long-term  "  when  it  amended  the 
US.\  identification  requirements  in 
1996.  Not  all  areas  and  resources  listed 
in  the  statute  are  subject  to  permanent 
or  long  term  environmental  damage. 


RSP.\  believes  Congress  intended  that 
RSP.A  fo(  us  on  protecting  those  areas 
where  additional  prevention,  mitigation, 
and  response  measures  are  most  needed, 
including  all  areas  RSPA  was  asked  to 
tnnsider  in  the  mandate  would  divert 
resources  to  areas  that  are  not 
susceptible  to  permanent  or  long-term 
damage.  All  areas  that  are  sensitive 
(  annot  be  defined  as  "unusually 
sensitive"  if  the  expected  focusing  of 
attention  is  to  occur.  Thus,  instead  of 
including  all  listed  areas  at  this  time,  we 
decided  to  focus  on  the  drinking  water 
and  ecological  resources  within  these 
areas  that  would  likely  suffer  irreparable 
harm  if  affected  by  a  release.  Ahhough 
RSPA  has  not  included  these  other  areas 
in  this  rulemaking,  w-e  will  consider 
extending  protection  to  other 
environmentally  sensitive  and  vital 
resources  through  future  rulemaking. 

2.  Include  additional  species 
concentration  areas,  such  as  rookeries 
and  Important  Bird  Areas. 

Four  commenters  recommended  that 
RSPA  include  additional  species 
congregation  areas,  such  as  migratory, 
breeding,  calving,  spawning,  and 
nurserv  areas.  RSPA  researched 
additional  species  aggregation  and 
concentration  areas  and  found  standard 
definitions,  classifications,  and 
databases  do  not  exist  or  are  not 
currentlv  in  a  format  that  would  support 
their  inclusion  in  the  USA  model.  Two 
programs  that  RSPA  will  consider  in  the 
future  are  the  colonial  waterbird  nesting 
sites  and  Important  Bird  Areas. 

3.  Add  rare  ecoloi^ical  communities 
Ihabitatsj. 

Five  commenters  recommended  that 
RSPA  add  rare  ecological  communities 
(habitats)  to  thi?  USA  definition.  RSPA 
agrees  and  has  revised  the  final  rule  to 
add  these  resources.  The  natural 
communitv  data  will  be  treated  the 
same  .i>  the  rare  and  endangered  species 
data,  in  that  critically  imperiled  and 
imperiled  natural  communities  will  be 
USA  candidates  and  filtering  criteria 
will  be  applied. 

4.  .Make  species  that  are  aquatic  or 
aquatic  dependent  and  species  that  are 
terrestrial  tnid  have  a  limited  range 
USAs 

One  commenter  recommended  that 
RSPA  modify  the  proposed  rule  to 
increase  species  representation  by 
adding  all  aquatic  or  aquatic  dependent 
species  and  terrestrial  species  with  a 
limited  ranges  as  USAs.  These  species 
are  more  susceptible  to  permanent  or 
long-term  damage  since  they  are  less 
likeiv  or  unable  to  avoid  or  leave  an 
impacted  area.  These  species  are  more 
likely  to  have  all  or  a  large  part  of  the 
area  ihev  occupy  or  use  as  habitat  or 
food  sources  disturbed,  impacted,  or 


destroyed  during  a  spill.  RSPA  agrees 
and  has  added  these  species  as  USAs. 

5.  Change  multi-species  protection 
areas  IMSPAsj  from  three  overlapping 
species  to  two  overlapping  species. 

Three  commenters  recommended  that 
RSPA  modifv'  the  NPRM  to  increase 
species  representation  by  changing  the 
MSPAs  from  three  overlapping  species 
to  two  overlapping  species.  RSPA  tested 
this  change  and  found  that  the 
representation  statistics  improved  when 
we  added  aquatic,  aquatic  dependent, 
and  limited  terrestrial  species  as  USAs. 
Therefore.  RSPA  decided  to  include  the 
aquatic,  aquatic  dependent,  and  limited 
terrestrial  species  as  USAs  and  did  not 
change  MSPAs  from  three  overlapping 
species  to  two. 

6.  Add  species  and  ecological 
community  occurrences  that  are  in  the 
best  condition  and  are  therefore  the 
most  viable,  as  identified  by  The 
X'atural  Heritage  Program's  element 
occurrence  rank  (EORAMK)  or  some 
other  measure. 

Three  commenters  recommended  that 
RSPA  include  rare  species  and 
ecological  communities  that  are  in  the 
best  condition  and  are  therefore  the 
most  viable  as  USAs.  RSPA  has  made 
this  change  to  the  final  rule. 

7.  Include  only  the  occupied  habitat 
for  terrestrial  species  with  large  ranges. 

Three  commenters  recommended  that 
RSPA  include  only  those  areas 
designated  as  being  occupied  for 
terrestrial  species  that  have  large  ranges. 
This  concept  is  already  incorporated 
into  the  computer  model  created  from 
the  proposed  USA  definition. 

8.  Include  state  listed  threatened  and 
endangered  species  and  state  priorities. 

Seven  commenters  recommended  that 
RSPA  include  state  listed  threatened 
and  endangered  species  and  resources 
important  to  the  state.  RSPA  considered 
including  these  species  and  resources, 
but  state  listings  do  not  always  reflect 
the  nationwide,  or  range-wide, 
abundance  of  a  species.  State  rankings 
and  listings  can  also  be  highly  variable 
due  to  differences  among  states  in 
ranking  and  listing  procedures  and 
regulations.  For  these  reasons.  RSPA 
does  not  agree  that  these  resources 
should  be  included. 

The  following  discusses  comments  on 
ecological  resources  received  to  the 
NPRM  that  were  not  addressed  by  the 
technical  reviewers: 

1 .  Include  all  environmentally 
sensitive  areas. 

Three  commenters  recommended  that 
RSPA  make  all  environmentally 
sensitive  areas  USAs.  RSPA  does  not 
agree.  Environmentally  sensitive  areas 
are  part  of  the  USA  definition  and 
identification  process  in  that  we 


considered  and  evaluated  these  areas  to 
determine  USA  candidates.  Not  all 
environmentally  sensitive  areas  are 
unusually  sensitive.  Making  all 
environmentally  sensitive  areas  USAs 
would  divert  prevention,  mitigation  and 
response  resources  to  areas  that  are  not 
susceptible  to  permanent  or  long-term 
damage.  To  do  so  would  not  be 
consistent  with  the  statutory  mandate  in 
49  U.S.C.  60109. 

2.  Include  all  resources  in  the  oil  spill 
Area  Contingency  Plans  (ACPs)  and 
areas  subject  to  soil  erosion  or 
subsidence. 

One  commenter  recommended  that 
RSPA  include  all  AC?  resources  as 
USAs.  RSPA  does  not  agree  and  has  not 
included  these  areas  in  the  final 
definition.  Ecological  resources 
identified  in  the  ACPs  comprise  all 
environmentally  sensitive  areas. 
Including  all  environmentally  sensitive 
areas  would  divert  prevention, 
mitigation  and  response  resources  to 
areas  that  are  not  susceptible  to 
permanent  or  long-term  damage.  This 
final  rule  does  not  decrease  the  status  of 
any  ecological  resource  identified  in  the 
ACPs,  nor  does  it  decrease  the  amount 
of  protection  afforded  these  areas  under 
the  Oil  Pollution  Act  of  1990. 

The  commenter  also  recommended 
that  RSPA  include  all  areas  subject  to 
soil  erosion  and  subsidence.  Soil 
erosion  and  subsidence  are  risk 
assessment  factors  that  are  related  to 
pipeline  vulnerability  (the  likelihood  of 
a  pipeline  release).  They  have  no  direct 
relationship  to  ecological  sensitivity 
(how  sensitive  a  resoiu"ce  is  to  a 
disturbance  or  impact). 

3.  Make  all  ecological  candidates 
USAs.  Do  not  use  filtering  criteria. 

Six  commenters  recommended  that 
RSPA  remove  the  filtering  criteria  used 
to  identify  ecological  USAs.  The 
majority  of  the  technical  reviewers  and 
workshop  participants  agreed  that 
certain  species  are  more  susceptible  to 
permanent  or  long  term  damage. 
Likewise,  most  technical  reviewers  and 
workshop  participants  accepted  that  all 
individual  occurrences  of  all  candidate 
species  do  not  need  to  be  USAs. 
Therefore,  RSPA  will  continue  to  use 
filter  criteria. 

RSPA  has  not  filtered  imperiled 
species  since  these  species  are  closest  to 
the  brink  of  extinction.  RSPA  has  also 
not  filtered  aquatic,  aquatic  dependent, 
or  limited  terrestrial  species  since  they 
are  the  most  vulnerable  and  sensitive  to 
spill  impacts.  In  addition,  the  most 
viable  species  occurrences  are  not 
filtered.  This  ensures  that  the  best 
examples  of  each  candidate  species  are 
protected  as  USAs.  Finally,  clusters  or 
"hot  spots"  of  species  vulnerable  to 


extinction  are  not  filtered.  The  multi- 
species  USAs  provide  protection  to 
unique  areas  where  groups  of  species 
vulnerable  to  extinction  co-occur. 

4.  Include  vulnerable  species  as  USAs 
or  USA  candidates. 

Three  commenters  recommended  that 
RSPA  include  vulnerable  species  as 
USAs.  Vulnerable  species  are  defined  by 
The  Nature  Conservancy  as  rare  species, 
typically  with  21  to  100  occurrences  or 
3,000  to  10,000  individuals. 

RSPA  considered  including 
vulnerable  species  as  USA  candidates. 
RSPA  held  detailed  discussions  with 
experts  in  the  field  of  conservation 
biology,  including  representatives  from 
The  Nature  Conservancy.  Through  these 
conversations,  we  decided  that  USA 
candidates  should  be  limited  to 
critically  imperiled  and  imperiled 
species.  If  a  pipeline  release  impacts  a 
critically  imperiled  or  imperiled 
species,  it  could  eliminate  5%  to  100% 
of  the  known  occurrences  for  that 
species.  If  a  pipeline  release  impacts  a 
vulnerable  species,  the  largest  impact 
would  be  an  elimination  of  less  than  5% 
of  the  known  occurrences  for  that 
species.  Vulnerable  species  are  picked 
up  in  part  by  the  USA  definition  since 
several  of  these  species  are  also 
federally  listed  threatened  or 
endangered  species.  RSPA  will  consider 
including  vulnerable  species  and  other 
sensitive  resources  in  a  future 
rulemaking. 

Miscellaneous  Recommendations 

The  following  briefly  discusses  the 
public  comments  (those  not  from  the 
technical  reviewers  or  workshop 
participants)  that  mirrored  those 
received  from  technical  reviewers  and 
workshop  participants.  Our  rationale  for 
accepting  or  rejecting  these 
recommendations  is  discussed  in  more 
detail  in  the  previous  section  on 
technical  reviewer  comments. 

1.  Include  cultural  and  Indian  tribal 
concerns,  economic,  and  recreational 
areas  as  USAs. 

Eleven  additional  commenters 
recommended  that  RSPA  include  the 
above  resources  as  USAs.  The  proposed 
definition  focused  on  drinking  water 
and  ecological  resources  that  needed 
additional  protection.  We  would  not 
want  to  now  include  other  areas  not 
proposed  without  an  opportunity  for 
public  comment  and  technical  review. 
RSPA  intends  to  define  other  sensitive 
resource  areas  that  need  additional 
protection  in  a  future  rulemaking  and 
will  consider  cultural  and  Indian  tribal 
concerns,  economic  and  recreational 
areas  as  a  part  of  this  process. 

2.  Update  USAs  on  a  periodic  basis, 
possibly  every  4-5  years. 


Six  commenters  stated  that  USAs 
need  to  be  updated  on  a  regular  basis  or 
they  would  become  obsolete  over  time. 
RSPA  agrees.  RSPA  intends  to  identif\' 
the  locations  of  USAs  and  to  map  these 
areas.  RSPA  will  update  the  USA  maps 
ever\'  five  years,  contingent  on  the 
availability  of  funding  and  resources. 
RSPA  will  review  new  or  revised 
drinking  water  and  ecological  programs 
and  databases  at  that  time  and  will 
incorporate  new  databases  into  the 
computer  model  created  from  the  final 
USA  definition  at  that  time.  RSPA  will 
announce  in  the  Federal  Register  and 
through  communication  networks  when 
revised  USA  maps  are  available. 

RSPA  will  also  analyze  new.  revi,sed. 
or  refined  drinking  water  and  ecological 
programs  even,-  five  years  to  determine 
if  other  programs  should  be  added  to  the 
USA  definition.  RSPA  will  propose  any 
revisions  to  the  USA  definition  in  a 
notice  of  proposed  rulemaking. 

3.  Create  a  petitioning  process  to 
correct,  add.  or  remove  USA 
designations. 

Eight  commenters  recommended  that 
RSPA  create  a  petitioning  process  to 
add.  modifi,-.  or  appeal  a  USA 
designation.  The  pipeline  safety 
regulations  (49  CFR  190.331)  allow 
interested  persons  to  petition  the 
Associate  Administrator  for  Pipeline 
Safety  to  establish,  amend,  or  repeal  a 
substantive  regulation.  There  is  no  need 
to  create  a  separate  process  for  USAs. 

4.  Use  regional,  state,  and  local  data 
sets,  not  just  data  sets  that  meet 
national  standards. 

Two  commenters  recommended  that 
RSPA  use  regional,  state,  and  local  data 
sets  when  creating  USAs.  RSPA  agrees 
and  uses  state  databases  as  the  primarv 
data  source  for  the  USA  computer 
model  created  from  the  proposed 
definition.  However.  RSPA  considers  it 
important  that  USAs  be  defined  in  a 
consistent  manner  nationwide.  This 
requires  data  that  conform  to  some 
common  standard.  Attempting  to  obtain, 
organize,  and  validate  data  that  are  not 
nationally  standardized  would  require 
significant  effort,  time,  and  money  well 
beyond  RSPA's  limited  resources.  Each 
additional  data  set  would  need  to  be 
evaluated  for  consistency  and  accuracy. 
Independently  evaluating  a  wide  variety 
of  local,  state,  and  regional  data  sets 
would  not  be  feasible  and  could  impede 
the  creation  of  USA  maps  for  the  nation. 

The  following  discusses 
miscellaneous  comments  received  to  the 
NPRM  that  technical  reviewers  did  not 
address: 

1.  Consider  short-term  damage  caused 
by  a  release. 

Seven  commenters  recommended  that 
RSPA  consider  the  short-term  effects  of 
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a  hazardous  liquid  pipeline  release. 
Several  of  tlwse  cotnmenters 
recommended  that  RSPA  specifically 
consider  the  short  term  effects  of  a 
release  on  waterways  and  fish.  Short 
term  effects  are  those  that  are  reversible 
or  can  be  mitigated  by  interim  actions, 

RSPA  does  not  agree  that  short  term 
effects  should  be  a  major  consideration 
when  designating  USAs.  However. 
RSPA  has  placed  high  prioritv  on 
protectmg  human  health,  even  in  the 
short  term,  in  defining  an  adequate 
alternative  drinking  water  source  as  one 
that  must  be  readily  available,  of  the 
same  water  quality,  and  must  be  able  to 
supplv  the  community  for  at  least  a  one 
month  period  of  time  for  surface  water 
intakes  and  for  at  least  six  months  for 
ground  water  wells.  In  addition.  RSPA 
has  added  all  species  vulnerable  to 
extinction  that  rely  on  water  or  are 
terrestrial  and  can  not  move  far. 
Including  all  resources  that  could  suffer 
short-term  injuries  would  cover  the 
majoritv  of  the  U.S. 

2.  RSPA  should  desij^nate  and  map 
USAs. 

Four  commenters  stated  that  RSPA 
should  designate  and  map  USAs.  As 
mentioned  above,  RSPA  intends  to 
identifw  designate,  and  map  the 
locations  of  USAs  through  a 
comprehensive  collection  and  analysis 
of  drinking  water  and  ecological 
resource  data,  contingent  on  the 
availabilitv  of  funding  and  resources. 
These  areas  will  be  mapped  using  the 
National  Pipeline  Mapping  Svstem. 
Operators,  other  government  agencies 
and  the  public  will  have  access  to  these 
maps  through  the  Internet.  Individuals 
will  be  able  to  view  USAs  nationally  or 
by  state,  county,  zip  code,  or  zooming 
in  or  out  of  a  particular  area.  Operators 
will  then  be  able  to  determine  which 
areas  of  their  pipeline  could  impact 
USAs.  Operators  mav  need  to  conta(  t 
resource  agencies  to  obtain  additional 
information  on  a  particular  species  or 
drinking  water  intake  in  a  USA. 

Discussion  of  Comments  and 
Modifications  Received  From  the 
Technical  Hazardous  Liquid  Pipeline 
Safety  Standards  Committee 

On  May  3-4,  2000,  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee  (THLPSSC)  met  to 
discuss  and  vote  on  the  USA  proposed 
rule.  The  THLPSSC:  is  RSPAs  statutory 
advisory  committee  for  hazardous  liquid 
pipeline  safety.  The  Committee  has  I.t 
members  representing  industry, 
government,  and  the  public.  Each 
proposed  hazardous  liquid  pipeline 
safety  standard  must  be  submitted  to  the 
THLPSSC  for  the  Committee's  view  as 
to  its  technical  feasibility, 


reasonableness,  cost-effectiveness,  and 
practicability.  During  the  May  meeting, 
the  THLPSSC  deferred  from  voting  on 
the  USA  proposed  rule  stating  the 
members  of  the  committee  would  like 
the  results  of  the  technical  review  before 
voting. 

On  September  11.  2f)00,  the  THLPSSC 
again  convened  by  teleconference  to 
discuss  and  vote  on  the  proposed  rule. 
A  transcript  of  the  meeting  is  in  the 
docket.  Nine  Committee  members  voted 
the  proposed  rule  and  its  regulator,' 
analysis  as  technically  feasible, 
reasonable,  cost-effective,  and  practical, 
with  modifications.  One  THLPSSC 
member  abstained  from  the  vote.  Most 
(if  the  suggested  modifications  mirrored 
those  received  from  the  technical 
reviewers.  RSPA  has  added  to  the  final 
rule  all  of  the  THLPSSC's  recommended 
changes  that  passed  a  majority  vote.  The 
following  di.scusses  each  recommended 
change; 

1   Modify  the  NPRM  to  add  the  most 
viable  USA  candidate  occurrences 
(cntually  imperiled,  imperiled, 
threatened  and  endangered,  and 
depleted  marine  mammals  occurrences! 
as  I'SAs 

The  THLPSSC  voted  10  to  1  in  favor 
of  this  recommendation.  The  committee 
member  that  voted  against  the  proposal 
staled  the  vote  was  negative  because  she 
would  be  voting  yes  on  a  motion  to 
include  all  USA  candidates  as  USAs. 

2.  Modify  the  i\PRM  to  add  rare 
communities. 

The  THLPSSC  voted  unanimously  in 
favor  of  this  recommendation. 

3.  Modify  the  \'PRM  to  make  the  USA 
candidate  species  that  are  aquatic  or 
aquatic  dependent  or  are  terrestrial  and 
have  a  limited  range  USAs. 

The  THLPSSC  voted  7  to  4  in  favor  of 
this  recommendation.  One  THLPSSC 
member  abstained  from  the  vote. 

4  Include  in  the  preamble  to  the  final 
rule  that  RSPA  intends  to  consider  in  a 
future  rulemaking  the  inclusion  of 
vulnerable  species  as  USAs. 

The  THLPSSC  voted  unanimously  for 
RSP.\  to  add  to  the  preamble  of  this 
final  rule  that  we  will  consider  adding 
vulnerable  species  as  USAs  in  a  future 
rulemaking. 

5  Replace  WHPAs  with  SWPAs. 
The  THLPSSC  voted  unanimously  in 

favor  of  this  recommendation. 

t>.  Change  the  adequate  alternative 
drinkmg  water  source  definition  to 
extend  the  amount  of  time  needed  for 
the  backup  water  source  from  one 
month  to  six  months  for  groundwater 
svstems.  Make  preliminary  drinking 
water  I'SAs  interim  USAs  when  it  can 
not  be  verified  that  an  adequate 
alternative  drinking  water  source  exists. 
Interim  i'SAs  would  he  treated  like  all 


other  USAs  and  this  would  give  a 
qualitv  code  to  individuals  looking  at 
the  data. 

The  THLPSSC  voted  10  to  2  in  favor 
of  this  recommendaticm.  One  THLPSSC 
member  abstained  from  the  vote.  One 
voter  against  the  proposal  stated  the 
vote  was  negative  because  she  would  be 
voting  for  the  removal  of  the  adequate 
alternative  drinking  water  filter  later, 

7.  Modify  the  adequate  alternative 
drinking  water  source  definition  to 
include  the  ability  of  the  alternative 
source  to  provide  fire  fighting 

( apabilities. 

The  THLPSSC  voted  6  to  5  in  favor  of 
this  recommendation. 

8.  Remove  the  doubling  of  WHPAs  in 
sole  source  aquifers. 

The  THLPSSC  voted  unanimously  in 
favor  of  this  recommendation. 

9.  Make  the  recharge  areas  of  sole 
source  aquifers  that  are  karst  in  nature 
USAs. 

The  THLPSSC  voted  unanimously  in 
favor  of  this  recommendation. 

In  addition  to  the  THLPSSC's 
recommendations  that  passed  a  majority 
vote,  the  Committee  also  discussed 
other  recommendations.  These  include 
the  following: 

•  Include  colonial  waterbird  data, 
which  are  additional  species 
concentration  areas. 

•  Remove  the  USA  filtering  criteria, 

•  Create  a  simultaneous  rule  that 
would  cover  cultural  and  other  natural 
resource  areas. 

•  Change  the  adequate  alternative 
drinking  water  source  definition  to 
extend  the  amount  of  time  needed  for 
the  backup  w'ater  source  from  one 
month  to  six  months  for  surface  water 
systems. 

•  Make  preliminary  drinking  water 
USAs  final  USAs  when  it  can  not  be 
verified  that  an  adequate  alternative 
drinking  water  source  exists. 

•  Remove  the  adequate  alternative 
drinking  water  source  filter  criterion, 
and 

•  Make  all  sole  source  aquifer 
recharge  areas  USAs. 

None  of  these  recommendations 
passed  a  majority  vote  and  RSPA  has 
not  included  them  in  this  final  rule. 

Resources  Not  Included  in  the  Final 
Rule 

There  are  many  other  resources  that 
government  agencies,  environmental 
organizations,  and  others  consider 
sensitive  to  a  hazardous  liquid  pipeline 
release.  These  include  national  parks, 
wetlands,  wildlife  preservation  areas, 
refuges,  fish  hatcheries,  vulnerable 
species,  cultural  resources,  recreation 
areas,  and  economic  resource  areas, 
RSPA  currently  protects  these  resources 


under  49  CFR  parts  194  and  195,  RSPA 
will  consider  extending  protection  to 
other  environmentally  sensitive  and 
vital  resources  through  future 
rulemaking  and  will  consider  the  above 
listed  resources  as  a  part  of  this  process. 

Mapping  of  USAs 

RSPA  intends  to  identify  the  locations 
of  USAs  through  a  comprehensive 
collection  and  analysis  of  drinking 
water  and  ecological  resource  data, 
contingent  on  the  availability  of  funding 
and  resources.  These  areas  will  be 
mapped  using  the  National  Pipeline 
Mapping  System.  Operators,  other 
government  agencies  and  the  public  will 
have  access  to  these  maps  through  the 
internet.  Individuals  will  be  able  to 
view  USAs  and  other  high  consequence 
areas  nationally  or  by  state,  county,  zip 
code,  or  zooming  in  or  out  of  a 
particular  area.  Operators  will  then  be 
able  to  determine  which  areas  of  their 
pipeline  have  the  ability  to  impact 
USAs.  Operators  may  need  to  contact 
.  resource  agencies  to  obtain  additional 
information  on  a  particular  species  or 
drinking  water  intake  in  a  USA. 

As  additional  ecological  and  drinking 
water  resource  information  becomes 
available,  and  RSPA  identifies  and 
locates  additional  USAS,  the  operator 
has  the  responsibility  to  apply  this  new 
information  in  its  integrity  management 
program. 

RSPA  will  map  USA  locations  on  a 
state  by  state  basis,  beginning  with  the 
states  that  have  the  largest  number  of 
liquid  pipeline  miles.  RSPA  expects  to 
complete  the  first  ten  states  by  the  end 
of  the  year.  These  states  include  Texas, 
Oklahoma,  Kansas,  Louisiana,  Illinois, 
Wyoming,  New  Mexico,  California, 
Missouri,  and  Montana.  The  remaining 
states  are  expected  to  be  completed  by 
the  end  of  2001. 

RSPA  recognizes  that  inventories  and 
maps  of  USAs  have  to  be  updated  on  a 
periodic  basis  to  incorporate  new 
information  and  databases.  RSPA 
intends  to  update  the  USA  maps  at  least 
every  five  years,  contingent  on  the 
availability  of  funding  and  resources. 
RSPA  will  review  new  or  revised 
drinking  water  and  ecological  programs 
and  databases  and  will  incorporate  new 
databases  into  the  computer  model 
created  from  the  final  USA  definition. 
RSPA  will  announce  in  the  Federal 
Register  and  through  other 
communication  networks,  including 
during  inspections,  when  revised  USA 
maps  are  available. 


Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Policies  and  Procedures 

The  Department  of  Transportation 
considers  this  action  to  be  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  (58  PR  51735: 
October  4,  1993),  Therefore,  it  was 
forwarded  to  the  Office  of  Management 
and  Budget,  This  final  rul^  is  significant 
under  Department  of  Transportation's 
regulatory  policies  and  procedures  (44 
PR  11034;  Pebruar\'  26,  1979)  because  of 
its  significant  public  and  government 
interest. 

This  final  rule  has  no  cost  impact  on 
the  pipeline  industr}-  or  the  public 
because  it  is  only  a  definition. 

The  USA  definition  is  used  in  the 
"Pipeline  Safety:  Pipeline  Integrity 
Management  in  High  Consequence 
Areas  (Hazardous  Liquid  Operators  with 
500  or  more  miles  of  pipeline)  "  (65  PR 
75378:  December  1.  2000)  final  rule  and 
potentially  other  current  or  future 
regulations,  A  cost-benefit  analysis  has 
been  prepared  for  the  Integrity 
Management  rulemaking,  RSPA  will 
perform  a  cost-benefit  analysis  on  any 
other  rulemakings  that  require  operators 
to  take  specific  actions  on  pipelines  that 
could  affect  USAs, 

B.  Regulatory  Flexibility  Act 

This  final  rule  will  not  impose 
additional  requirements  on  pipeline 
operators,  including  small  entities  that 
operate  regulated  pipelines.  Based  on 
the  above  information  showing  that 
there  is  no  economic  impact  of  this 
rulemaking,  I  certif\'.  pursuant  to 
Section  605  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  that  this  final 
rulemaking  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Federalism  Assessment 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  final  rule 
does  not  adopt  any  regulation  that: 

(1)  has  substantial  direct  effects  on  the 
States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government: 

(2)  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments:  or 

(3)  preempts  state  law. 
Therefore,  the  consultation  and 

funding  requirements  of  Executive 
Order  13132  (64  PR  43255:  August  10. 
1999)  do  not  apply.  Nevertheless.  RSPA 
worked  with  state  government 


representatives  from  Texas,  California, 
and  Louisiana  to  review  our  USA  pilot 
test  results,  RSPA  also  conducted  an 
aggressive  communication  plan  to  notify 
interested  parties,  including  states,  of 
our  USA  work. 

D.  Executive  Order  13084 

The  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084,  "Consultation  and  Coordination 
with  Indian  Tribal  Governments," 
Because  the  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply, 

E.  Paperwork  Reduction  Act 

On  December  30.  1999  (64  PR  73463) 
RSPA  published  the  USA  NPRM.  In  the 
NTRM,  RSPA  stated  "This  proposed 
rulemaking  contains  no  information 
collection  that  is  subject  to  review  bv 
OMB  under  the  Paperwork  Reduction 
Act  of  1995,"  No  comments  were 
received  on  this  issue.  Therefore.  RSP.A 
concludes  that  this  final  rule  contains 
no  paperwork  burden  and  is  not  subject 
to  OMB  review  under  the  Paperwork 
Reduction  Act  of  1995, 

This  final  rule,  like  the  proposed  rule, 
is  simply  a  definition.  The  USA 
definition  is  used  in  the  "Pipeline 
Safety:  Pipeline  Integrity  Management 
in  High  Consequence  Areas  (Hazardous 
Liquid  Operators  with  500  or  more 
miles  of  pipeline)"  (65  PR  75378; 
December  1.  2000)  final  rule  and 
potentially  other  current  or  future 
regulations.  A  paperwork  burden 
analysis  has  been  prepared  for  the 
Integrity  Management  rulemaking. 
RSPA  will  perform  a  paperwork  burden 
analysis  on  any  other  rulemakings  that 
require  operators  to  take  specific  actions 
on  pipelines  that  could  affect  USAs. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

This  final  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  SlOO 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule, 

G.  National  Environmental  Policy  Act 

RSPA  has  analyzed  the  final  rule 
defining  USAs  in  accordance  with 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (42  U,S,C. 
Section  4332),  the  Council  on 
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Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508).  and  DOT  Order 
5610. ID.  An  Environmental  Assessment 
was  prepared  for  the  initial  USA 
definitions  proposed  in  a  Notice  of 
Proposed  Rulemaking  (64  PR  73464). 
RSPA  did  not  receive  any  public 
comment  on  the  Environmental 
Assessment.  We  have  revised  the 
Environmental  Assessment  to  evaluate 
the  USA  definition  changes  made  in 
response  to  public  and  other  agency 
comments.  Both  the  Environmental 
Assessment  and  modifications  are 
available  in  the  Docket. 

The  Environmental  Assessment 
provides  sufficient  evidence  to 
determine  that  the  provisions  of  the 
final  rule  are  expected  to  have  no 
significant  impact  on  the  environment. 
Therefore,  in  accordance  with  40  (^FR 
Section  1508,13.  RSPA  has  made  a 
Finding  of  No  Significant  Impact 
(FONSI)  for  the  final  rule  defining 
USAs.  The  FONSI  is  available  in  the 
Docket,  The  basis  for  arriving  at  this 
conclusion  is  summarized  below. 

The  final  rule  establishes  definitions 
delineating  how  specific  dnnking  water 
and  ecological  resources  that  are 
unusuallv  sensitive  to  environmental 
damage  will  be  identified.  These 
definitions  alone  do  not  pose  any  new- 
requirements  on  pipeline  operators,  and 
thus  have  no  impact  on  the 
environment.  However,  in  the 
Environmental  Assessment.  RSPA 
e.xamined  current  and  potential  future 
regulations  to  project  what  future 
environmental  impacts  might  be 
expected. 

RSPA  has  recently  published  a  final 
rule  on  Pipeline  Integrity  Management 
in  High  Consequence  Areas  (65  FT? 
75378;  December  1.  2000).  This  rule 
establishes  new  requirements  for 
operators  operating  500  or  more  miles  of 
hazardous  liquid  pipeline  to  provide 
additional  protection  for  high 
consequence  areas,  which  include 
L'SAs.  This  rule  specifies  new 
requirements  to  assess,  evaluate,  repair, 
and  validate  the  integrity  of  pipelines 
that  could  affect  high  consequence 
areas.  As  part  of  this  rulemaking.  RSPA 
prepared  an  Environmental  Assessment 
to  understand  the  impacts  of  these 
requirements  (available  in  Docket  No. 
9»-6355).  RSPA  concluded  that  the 
combined  impacts  of  the  integrity 
management  rule  provisions  to  protect 
high  consequence  areas  will  result  in 
positive  environmental  impacts  The 
number  of  incidents  and  the 
environmental  damage  from  failures  in 
and  near  high  consequence  areas  are 
likelv  to  be  reduced.  However,  from  a 
national  perspective,  the  impact  is  not 
expected  to  be  significant  for  the 


pipeline  operators  covered  by  the  final 
rule  RSPA  has  issued  a  FONSI  for  the 
integrity  management  rule  (also 
available  on  the  Docket). 

RSPA  also  examined  other  regulatory 
requirements  which  could  be  impacted 
bv  the  definition  and  identifications  of 
USAs  These  are: 

•  Integrity  Management  in  High 
Consequence  Areas  for  Operators 
Operating  less  than  500  Miles  of 
Pipeline  This  rule  is  expected  to  be 
similar  to  the  new  rule  for  larger 
pipeline  operators  described  above. 

•  Risk-based  Alternative  to  Pressure 
Testing  Older  Hazardous  Liquid  and 
Carbon  Dioxide  Pipelines  (49  CFR 
195.303).  Environmental  sensitivity  is  a 
risk  factor  to  be  considered  in  setting 
pressure  test  schedules.  RSPA  may 
clarifv  that  USAs  must  be  considered  in 
identif\ing  areas  of  environmental 
sensitivity. 

•  Response  Plans  for  Onshore  Oil 
Pipelines  (49  CFR  194).  Areas  of 
environmental  importance  are  to  be 
addressed  in  response  plans.  RSPA  may 
amend  the  definition  of  environmental 
importance  to  include  USAs.  Area 
Committees  and  OPS  may  use  the  USA 
definition  in  reviewing  and  validating 
response  plans  and  response  plan 
revisions, 

•  Jurisdiction  of  Rural  Low  Stress 
Pipelines,  Currently  pipelines  operating 
at  low  stress  in  rural  areas  are  exempt 
from  compliance  with  49  CFR  195 
requirements.  RSPA  may  consider 
removing  this  exemption  for  low  stress 
lines  that  could  impact  USAs. 

RSPA's  initial  as.sessment  is  that  each 
of  the  above  changes  would  have  some 
positive  environmental  impacts  in 
reducing  the  likelihood  of  pipeline 
spills  and/or  minimizing  the 
consequences  should  a  spill  occur. 
However,  without  specification  of  the 
particular  regulatory  requirements, 
projections  of  the  expected  benefits  are 
highly  uncertain.  When  RSPA 
establishes  specific  requirements  in 
these  area.  Environmental  Assessments 
will  be  performed  to  fully  understand 
the  impacts  and  guide  decision-making. 

List  of  Subjects  in  49  CFR  Part  195 

Anhydrous  ammonia.  Carbon  dioxide. 
Hazardous  liquids.  Petroleum.  Pipeline 
safety.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing, 
RSPA  hereby  amends  49  CFR  part  195 
as  follows: 

PART  195— {AMENDED] 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  5103.  60102.  60104. 
60108.  60109.  60118:  and  49  CFR  l..i3. 

2.  Section  195.2  is  amended  by 
adding  a  new  definition  in  alphabetical 
order  to  read  as  follows: 

§195.2    Definitions. 

«         •         *         *         * 

Unusually  sensitive  area  (USA)  means 
a  drinking  water  or  ecological  resource 
area  that  is  unusually  sensitive  to 
environmental  damage  from  a 
hazardous  liquid  pipeline  release,  as 
identified  under  §  195.6. 

3.  Section  195.6  is  added  to  read  as 
follows: 

§  195.6    Unusually  Sensitive  Areas  (USAs). 

As  used  in  this  part,  a  USA  means  a 
drinking  water  or  ecological  resource 
area  that  is  unusually  sensitive  to 
environmental  damage  from  a 
hazardous  liquid  pipeline  release. 

(a)  An  USA  drinking  water  resource 
is: 

(1)  The  water  intake  for  a  Community 
Water  System  (CWS)  or  a  Non-transient 
Non-community  Water  System 
(NTNCWS)  that  obtains  its  water  supply 
primarily  from  a  surface  water  source 
and  does  not  have  an  adequate 
alternative  drinking  water  source; 

(2)  The  Source  Water  Protection  Area 
(SWPA)  for  a  CWS  or  a  NTNCWS  that 
obtains  its  water  supply  from  a  Class  I 
or  Class  IL\  aquifer  and  does  not  have 
an  adequate  alternative  drinking  water 
source.  Where  a  state  has  not  vet 
identified  the  SWPA.  the  Wellhead 
Protection  Area  (WHPA)  will  be  used 
until  the  state  has  identified  the  SWPA; 
or 

(3)  The  sole  source  aquifer  recharge 
area  where  the  sole  source  aquifer  is  a 
karst  aquifer  in  nature. 

(b)  An  USA  ecological  resource  is: 

(1)  An  area  containing  a  critically 
imperiled  species  or  ecological 
community; 

(2)  A  multi-species  assemblage  area; 

(3)  A  migratory'  waterbird 
concentration  area; 

(4)  An  area  containing  an  imperiled 
species,  threatened  or  endangered 
species,  depleted  marine  mammal 
species,  or  an  imperiled  ecological 
community  where  the  species  or 
community  is  aquatic,  aquatic 
dependent,  or  terrestrial  with  a  limited 
range;  or 

(5)  An  area  containing  an  imperiled 
species,  threatened  or  endangered 
species,  depleted  marine  mammal 
species,  or  imperiled  ecological 
community  where  the  species  or 
community  occurrence  is  considered  to 
be  one  of  the  most  viable,  highest 
quality,  or  in  the  best  condition,  as 
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identified  by  an  element  occurrence 
ranking  (EORANK)  of  A  (excellent 
quality)  or  B  (good  quality). 

(c)  As  used  in  this  part — 

Adequate  Alternative  Drinking  Water 
Source  means  a  source  of  water  that 
currently  exists,  can  be  used  almost 
immediately  with  a  minimal  amount  of 
effort  and  cost,  involves  no  decline  in 
water  quality,  and  will  meet  the 
consumptive,  hygiene,  and  fire  fighting 
requirements  of  the  existing  population 
of  impacted  customers  for  at  least  one 
month  for  a  surface  water  source  of 
water  and  at  least  six  months  for  a 
groundwater  source. 

Aquatic  or  Aquatic  Dependent 
Species  or  Community  means  a  species 
or  community  that  primarily  occurs  in 
aquatic,  marine,  or  wetland  habitats,  as 
well  as  species  that  may  use  terrestrial 
habitats  during  all  or  some  portion  of 
their  life  cycle,  but  that  are  still  closely 
associated  with  or  dependent  upon 
aquatic,  marine,  or  wetland  habitats  for 
some  critical  component  or  portion  of 
their  life-history  (i.e.,  reproduction, 
rearing  and  development,  feeding,  etc). 

Class  I  Aquifer  means  an  aquifer  that 
is  surficial  or  shallow,  permeable,  and  is 
highly  vulnerable  to  contamination. 
Class  I  aquifers  include; 

(1)  Unconsolidated  Aquifers  (Class  la) 
that  consist  of  surficial,  unconsolidated, 
and  permeable  alluvial,  terrace, 
outwash,  beach,  dune  and  other  similar 
deposits.  These  aquifers  generally 
contain  layers  of  sand  and  gravel  that, 
commonly,  are  interbedded  to  some 
degree  with  silt  and  clay.  Not  all  Class 
la  aquifers  are  important  water-bearing 
units,  but  they  are  likely  to  be  both 
permeable  and  vulnerable.  The  only 
natural  protection  of  these  aquifers  is 
the  thickness  of  the  unsaturated  zone 
and  the  presence  of  fine-grained 
material; 

(2)  Soluble  and  Fractured  Bedrock 
Aquifers  (Class  lb).  Lithologies  in  this 
class  include  limestone,  dolomite,  and, 
locally,  evaporitic  units  that  contain 
documented  karst  features  or  solution 
channels,  regardless  of  size.  Generally 
these  aquifers  have  a  wide  range  of 
permeability.  Also  included  in  this  class 
are  sedimentary  strata,  and 
metamorphic  and  igneous  (intrusive  and 
extrusive)  rocks  that  are  significantly 
faulted,  fi-actured.  or  jointed.  In  all  cases 
groundwater  movement  is  largely 
controlled  by  secondary  openings.  Well 
yields  range  widely,  but  the  important 
feature  is  the  potential  for  rapid  vertical 
and  lateral  ground  water  movement 
along  preferred  pathways,  which  result 
in  a  high  degree  of  vulnerability; 

(3)  Semiconsolidated  Aquifers  (Class 
Ic)  that  generally  contain  poorly  to 
moderately  indurated  sand  and  gravel 


that  is  interbedded  with  clay  and  silt. 
This  group  is  intermediate  to  the 
unconsolidated  and  consolidated  end 
members.  These  systems  are  common  in 
the  Tertiary  age  rocks  that  are  exposed 
throughout  the  Gulf  and  Atlantic  coastal 
states.  Semiconsolidated  conditions  also 
arise  from  the  presence  of  intercalated 
clay  and  caliche  within  primarily 
unconsolidated  to  poorly  consolidated 
units,  such  as  occurs  in  parts  of  the 
High  Plains  Aquifer;  or 

(4)  Covered  Aquifers  (Class  Id)  that 
are  any  Class  I  aquifer  overlain  by  less 
than  50  feet  of  low  permeability, 
unconsolidated  material,  such  as  glacial 
till,  lacustrian,  and  loess  deposits. 

Class  Ila  aquifer  means  a  Higher  Yield 
Bedrock  Aquifer  that  is  consolidated 
and  is  moderately  vulnerable  to 
contamination.  These  aquifers  generally 
consist  of  fairly  permeable  sandstone  or 
conglomerate  that  contain  lesser 
amounts  of  interbedded  fine  grained 
elastics  (shale,  siltstone,  mudstone)  and 
occasionally  carbonate  units.  In  general, 
well  yields  must  exceed  50  gallons  per 
minute  to  be  included  in  this  class. 
Local  fracturing  may  contribute  to  the 
dominant  primary  porosity  and 
permeability  of  these  systems. 

Community  Water  System  (CWS) 
means  a  public  water  system  that  serves 
at  least  15  service  connections  used  by 
year-round  residents  of  the  area  or 
regularly  serves  at  least  25  year-round 
residents. 

Critically  imperiled  species  or 
ecological  community  (habitat!  means 
an  animal  or  plant  species  or  an 
ecological  community  of  extreme  rarity, 
based  on  The  Nature  Conservancy's 
Global  Conservation  Status  Rank.  There 
are  generally  5  or  fewer  occurrences,  or 
very'  few  remaining  individuals  (less 
than  1.000)  or  acres  (less  than  2.000). 
These  species  and  ecological 
communities  are  extremely  vulnerable 
to  extinction  due  to  some  natural  or 
man-made  factor. 

Depleted  marine  mammal  species 
means  a  species  that  has  been  identified 
and  is  protected  under  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (MMPA)  (16  U.S.C.  1361  et 
seq.).  The  term  "depleted  "  refers  to 
marine  mammal  species  that  are  listed 
as  threatened  or  endangered,  or  are 
below  their  optimum  sustainable 
populations  (16  U.S.C.  1362).  The  term 
"marine  mammal"  means  "any  mammal 
which  is  morphologically  adapted  to  the 
marine  environment  (including  sea 
otters  and  members  of  the  orders 
Sirenia,  Pinnipedia,  and  Cetacea),  or 
primarily  inhabits  the  marine 
enviroimient  (such  as  the  polar  bear)" 
(16  U.S.C.  1362).  The  order  Sirenia 
includes  manatees,  the  order  Pinnipedia 


includes  seals,  sea  lions,  and  walruses, 
and  the  order  Cetacea  includes 
dolphins,  porpoises,  and  whales. 

Ecological  community  means  an 
interacting  assemblage  of  plants  and 
animals  that  recur  under  similar 
environmental  conditions  across  the 
landscape. 

Element  occurrence  rank  lEORANK) 
means  the  condition  or  viability  of  a 
species  or  ecological  community 
occurrence,  based  on  a  population's 
size,  condition,  and  landscape  context. 
EORANKs  are  assigned  by  the  Natural 
Heritage  Programs.  An  EORA.NK  of  A 
means  an  excellent  quality  and  an 
EORANK  of  B  means  good  qualify. 

Imperiled  species  or  ecological 
community  (habitat!  means  a  rare 
species  or  ecological  community,  based 
on  The  Nature  Conservancy's  Global 
Conservation  Status  Rank.  There  are 
generally  6  to  20  occurrences,  or  few 
remaining  individuals  (1.000  to  3.000) 
or  acres  (2.000  to  10.000).  These  species 
and  ecological  communities  are 
vulnerable  to  extinction  due  to  some 
natural  or  man-made  factor. 

Karst  aquifer  means  an  aquifer  that  is 
composed  of  limestone  or  dolomite 
where  the  porosity  is  derived  from 
connected  solution  cavities.  Karst 
aquifers  are  often  cavernous  with  high 
rates  of  flow. 

Migratory  waterbird  concentration 
area  means  a  designated  Ramsar  site  or 
a  Western  Hemisphere  Shorebird 
Reser\'e  Network  site. 

Multi-species  assemblage  area  means 
an  area  where  three  or  more  different 
critically  imperiled  or  imperiled  species 
or  ecological  communities,  threatened 
or  endangered  species,  depleted  marine 
mammals,  or  migratory  waterbird 
concentrations  co-occur. 

\'on-transient  S'on-community  Water 
System  (\'T\'CWS!  means  a  public 
water  system  that  regularly  serves  at 
least  25  of  the  same  persons  over  six 
months  per  year.  Examples  of  these 
systems  include  schools,  factories  and 
hospitals  that  have  their  own  water 
supplies. 

Public  Water  System  IPWSI  means  a 
system  that  provides  the  public  water 
for  human  consumption  through  pipes 
or  other  constructed  conveyances,  if 
such  system  has  at  least  15  service 
connections  or  regularly  sor\es  an 
average  of  at  least  25  indi\iduals  daily 
at  least  60  days  out  of  the  year.  These 
systems  include  the  sources  of  the  w     -r 
supplies — i.e..  surface  or  ground.  PV 
can  be  community,  non-transient  non- 
community,  or  transient  non- 
community  systems. 

Ramsar  site  means  a  site  that  has  been 
designated  under  The  Convention  on 
Wetlands  of  International  Importance 
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Especially  as  Waterfowl  Habitat 
program.  Ramsar  sites  are  globally 
critical  wetland  areas  that  support 
migratorv  waterfowl  These  include 
wetland  areas  that  regularly  support 
20.000  waterfowl;  wetland  areas  that 
regularly  support  substantial  numbers  ut 
individuals  from  particular  groups  of 
waterfowl,  indicative  of  wetland  values. 
productivity,  or  diversity:  and  wetland 
areas  that  regularly  support  1%  of  the 
individuals  in  a  population  of  one 
species  or  subspecies  of  waterfowl 

Sole  source  aquifer  iSSAi  means  an 
area  designated  by  the  I'  S. 
Environmental  Protection  Agencv  under 
the  Sole  Source  Aquifer  program  as  the 
"sole  or  principal"  source  of  drinking 
water  for  an  area.  Such  designations  are 
made  if  the  aquifer's  ground  water 
supplies  50%  or  more  of  the  drinking 
water  for  an  area,  and  if  that  aquifer 
were  to  become  contaminated,  it  would 
pose  a  public  health  hazard   A  sole 
source  aquifer  that  is  karst  in  nature  is 
one  composed  of  limestcme  where  the 
porositv  is  derived  from  connected 
solution  cavities.  They  are  often 
cavernous,  with  high  rates  of  flow 

Source  Water  Protection  Area  iSWPAi 
means  the  area  delineated  b\  the  state 
for  a  public  water  supply  system  (FVVS) 
or  including  numerous  PWSs,  whether 
the  source  is  ground  water  nr  surfac:e 
water  or  both,  as  part  of  the  state  source 
water  assessment  program  (SVV.-\P) 


approved  by  EPA  under  section  1453  of 
the  Safe  Drinking  Water  Act. 

Species  means  species,  subspecies, 
population  stocks,  or  distinct  vertebrate 
pf)pulati(ms 

Terrestrial  ecological  community  with 
a  limited  range  means  a  non-aquatic  or 
non-aquatic  dependent  ecological 
( ommunitv  that  covers  less  than  five  (5) 
acres 

Terrestrial  species  with  a  limited 
range  means  a  non-aquatic  or  non- 
aquatic  dependent  animal  or  plant 
species  that  has  a  range  of  no  more  than 
five  (5)  acres. 

Threatened  and  endangered  species 
IT8-EI  means  an  animal  or  plant  species 
that  has  been  listed  and  is  protected 
under  the  Endangered  Species  Act  of 
1973.  as  amended  (ESA73)  (16  U.S.C. 
1531  et  seq).  "Endangered  species"  is 
defined  as  "any  species  which  is  in 
danger  of  extinction  throughout  all  or  a 
signihcant  portion  of  its  range"  (16 
Ll.S.C"   1532).  "Threatened  species"  is 
defined  as  "any  species  which  is  likely 
to  become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range"  (16 
U.S.C  1532). 

Transient  Son-community  Water 
Svstem  IT\'(JWSl  means  a  public  water 
system  that  does  not  regularly  serve  at 
least  25  of  the  same  persons  over  six 
months  per  year  This  type  of  water 
s\  stem  serves  a  transient  population 


found  at  rest  stops,  campgrounds, 
restaurants,  and  parks  with  their  own 
source  of  water. 

Wellhead  Protection  Area  (WHPA) 
means  the  surface  and  subsurface  area 
surrounding  a  well  or  well  field  that 
supplies  a  public  water  system  through 
which  contaminants  are  likely  to  pass 
and  eventually  reach  the  water  well  or 
well  field. 

Western  Hemisphere  Shorebird 
Reserve  Network  (WHSRN)  site  means 
an  area  that  contains  migratory 
shorebird  concentrations  and  has  been 
designated  as  a  hemispheric  reserve, 
international  reserve,  regional  reserve, 
or  endangered  species  reserve. 
Hemispheric  reserves  host  at  least 
500,000  shorebirds  annually  or  30%  of 
a  species  flyway  population. 
International  reserves  host  100,000 
shorebirds  annually  or  15%  of  a  species 
flvway  population.  Regional  reserves 
host  20,000  shorebirds  annually  or  5% 
of  a  species  flyway  population. 
Endangered  species  reserves  are  critical 
to  the  survival  of  endangered  species 
and  no  minimum  number  of  birds  is 
required. 

Issued  in  Washington.  DC  December  8, 
2000. 

Keliey  S.  Coyner, 
Administrator. 
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DEPARTMEhfT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  205 

[Docket  Number:  TMD-00-02-FR] 

RIN  0581-AA40 

National  Organic  Program 

agency:  Agricultural  Marketing  Service. 

USD  A. 

ACTION:  Final  Rule  with  request  for 

comments 


SUMMARY:  This  final  rule  establishes  the 
National  Organic  Program  (NOP  or 
program)  under  the  direction  i£>f  the 
.\gricultural  Marketing  Service  (.AMS). 
an  arm  of  the  United  States  Department 
of  Agriculture  (USDA).  This  national 
program  will  facilitate  domestic  and 
international  marketing  of  fresh  and 
processed  food  that  is  organically 
produced  and  assure  consumers  that 
such  products  meet  consistent,  uniform 
standards.  This  program  establishes 
national  standards  for  the  production 
and  handling  of  organically  produced 
products,  including  a  National  List  of 
substances  approved  for  and  prohibited 
from  use  in  organic  production  and 
handling.  This  final  rule  establishes  a 
national-level  accreditation  program  to 
be  administered  by  .AMS  for  State 
officials  and  private  persons  who  want 
to  be  accredited  as  certifying  agents. 
Under  the  program,  certifying  agents 
will  certify  production  and  handling 
operations  in  compliance  with  the 
requirements  of  this  regulation  and 
initiate  compliance  actions  to  enforce 
program  requirements.  The  final  rule 
includes  requirements  for  labeling 
products  as  organic  and  containing 
organic  ingredients.  This  final  rule  also 
provides  for  importation  of  organic 
agricultural  products  from  foreign 
programs  determined  to  have  equivalent 
organic  program  requirements.  This 
program  is  authorized  under  the 
Organic  Foods  Production  Act  of  1990. 
as  amended. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  February  20,  2001. 

Comments:  Comments  on  specified 
aspects  of  the  final  regulations  must  be 
submitted  on  or  before  March  2 1 ,  2001 . 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
specified  aspects  of  the  final  regulation 
to:  Keith  Jones,  Program  Manager. 
National  Organic  Program,  USDA- 
AMS-TMP-NOP,  Room  2945-So.,  Ag 
Stop  0275,  P.O.  Box  96456.  Washington. 
DC  20090-6456.  Comments  may  also  be 
filed  via  the  Internet  through  the 
National  Organic  Program's  homepage 


at:  www.ams.usda.gov/nop.  Written 
comments  on  specified  aspects  of  the 
final  regulations  should  be  identified 
with  the  docket  number  TMD-00-02- 
FR.  To  facilitate  the  timely  scanning  and 
posting  of  comments  to  the  NOP 
homepage,  multiple-page  comments 
submitted  by  regular  mail  should  not  be 
stapled  or  clipped. 

It  is  our  intention  to  have  all 
comments  to  this  final  rule,  whether 
mailed  or  submitted  via  the  Internet, 
available  for  viewing  on  the  NOP 
homepage  in  a  timely  manner. 
Comments  submitted  in  response  to  this 
final  rule  will  be  available  for  viewing 
at  USD  A- AMS,  Transportation  and 
Marketing  Programs,  Room  2945-South 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC.  from  9 
a.m.  to  12  noon  and  from  1  p.m.  to  4 
p.m..  Monday  through  Friday  (except 
for  official  Federal  holidays).  Persons 
wanting  to  visit  the  USDA  South 
Building  to  view  comments  received  in 
response  to  this  final  rule  are  requested 
to  make  an  appointment  in  advance  by 
calling  (202)  720-3252. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Mathews,  Senior  Agricultural 
Marketing  Specialist,  USDA-AMS- 
TMP-NOP.  Room  2510-So.,  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
Telephone:  (202)  205-7806;  Fax:  (202) 
205-7808. 
SUPPLEMENTARY  INFORMATION: 

Prior  Documents  in  This  Proceeding 

This  final  rule  is  issued  pursuant  to 
the  Organic  Food  Production  Act  of 
1990  (Act  or  OFPA).  as  amended  (7 
use.  6501  et  seq).  This  final  rule 
replaces  the  proposed  rule  published  in 
the  Federal  Register  March  13,  2000. 
The  public  submitted  40,774  comments 
on  the  proposed  rule.  Comments  to  the 
proposed  rule  were  considered  in  the 
preparation  of  this  final  rule. 

The  following  notices  related  to  the 
National  Organic  Standards  Board 
(NOSB)  and  the  development  of  this 
proposed  regulation  have  been 
published  in  the  Federal  Register.  SLx 
notices  of  nominations  for  membership 
on  the  NOSB  were  published  between 
April  1991  and  June  2000  (56  FR  15323, 
59  FR  43807.  60  FR  40153.  61  FR  33897. 
64  FR  33240,  65  FR  35317).  Two  notices 
of  extension  of  time  for  submitting 
nominations  were  published  on 
September  22.  1995.  and  September  23. 
1996  (60  FR  49246.  61  FR  49725). 
Twenty  notices  of  meetings  of  the  NOSB 
were  published  between  March  1992 
and  November  2000  (57  FR  7094.  57  FR 
27017.  57  FR  36974.  58  FR  85,  58  FR 
105.  58  FR  171.  59  FR  58,  59  FR  26186. 
59  FR  49385,  60  FR  51980.  60  FR  15532. 


61  FR  43520,  63  FR  7389,  63  FR  64451. 

64  FR  3675,  64  FR  28154.  64  FR  54858, 

65  FR  11758,  65  FR  33802.  65  FR 
64657).  One  notice  of  public  hearings  on 
organic  livestock  and  livestock  products 
was  published  on  December  30,  1993 
(58  FR  69315).  Two  notices  specifying  a 
procedure  for  submitting  names  of 
substances  for  inclusion  on  or  removal 
from  the  National  List  of  Approved  and 
Prohibited  Substances  were  published 
on  March  27,  1995  (60  FR  15744),  and 
July  13,  2000  (65  FR  43259).  A  rule 
proposing  the  NOP  was  published  on 
December  16.  1997  (62  FR  65850).  An 
extension  of  the  time  period  for 
submitting  comments  to  the  proposed 
rule  was  published  on  February  9,  1998 
(63  FR  6498).  One  request  for  comments 
on  Issue  Papers  was  published  on 
October  28.  1998  (63  FR  57624).  A 
notice  of  a  program  to  assess  organic 
certifying  agencies  was  published  on 
June  9.  1999  (64  FR  30861).  A  rule 
proposing  the  NOP  was  published  on 
March  13.  2000  (65  FR  13512).  A  notice 
of  public  meeting  and  request  for 
comments  on  organic  production  and 
handling  of  aquatic  animals  to  be 
labeled  as  organic  was  published  on 
March  23.  2000  (65  FR  15579).  One 
advance  notice  of  proposed  rulemaking 
and  request  for  comments  on  reasonable 
security  for  private  certifying  agents  was 
published  on  August  9.  2000  (65  FR 
48642). 

This  preamble  includes  a  discussion 
of  the  final  rule  and  supplementary 
information,  including  the  Regulatory 
Impact  Assessment.  Unfunded 
Mandates  Reform  Act  Statement. 
Regulatory  Flexibility  Act  Analysis, 
Federalism  Impact  Statement,  and  Civil 
Justice  Impact  Statement.  The  Civil 
Rights  Impact  Analysis  is  not  included 
as  an  attachment  but  may  be  obtained 
by  writing  to  the  address  provided 
above  or  via  the  Internet  through  the 
National  Organic  Program's  homepage 
at:  http://www.ams.usda.gov/nop. 

Approval  of  Paperwork  Reduction  Act 
Requirements  for  This  Final  Rule 

The  reporting  requirements  and 
recordkeeping  burden  imposed  by  this 
rule  were  published  in  the  March  13. 
2000,  Federal  Register  for  public 
comment.  The  Agency  addressed  these 
comments  in  the  final  rule  to  ensure 
that  the  least  amount  of  the  burden  is 
placed  on  the  public.  The  information 
collection  and  recordkeeping 
requirements  have  been  reviewed  and 
approved  by  the  Office  of  Meuiagement 
and  Budget  under  OMB  Number  0581- 
0191.  National  Organic  Program. 


National  Organic  Program  Overview 
Subpart  A — ^Definitions 

Description  of  Regulations 

This  subpart  defines  various  terms 
used  in  this  part.  These  definitions  are 
intended  to  enhance  conformance  with 
the  regulatory  requirements  through  a 
clear  understanding  of  the  meaning  of 
key  terms. 

We  have  amended  terms  and 
de^nitions  carried  over  from  the 
proposed  rule  where  necessary  to  make 
their  wording  consistent  with  the 
language  used  in  this  final  rule.  We 
have  revised  the  definitions  of  the 
following  words  for  greater  clarity: 
person,  practice  standard,  inert 
ingredient,  processing,  tolerance.  We 
have  removed  the  definitions  for  the 
following  terms  because  the  terms  are 
not  used  in  this  final  rule  or  have  been 
determined  to  be  imnecessary: 
accredited  laboratory,  estimated 
national  mean,  system  of  organic 
production  and  handling.  We  received 
comments  on  some  of  these  definitions 
that  have  been  deleted.  We  have  not 
addressed  those  comments  here  because 
the  relevant  definitions  have  been 
deleted. 

Definitions — Changes  Based  on 
Comments 

This  subpart  differs  from  the 
proposed  rule  in  several  respects  as 
follows: 

(1)  Many  commenters  requested 
changes  to  the  definition  of  "excluded 
methods."  Comments  included  requests 
to  use  the  more  common  term, 
"genetically  modified  organisms 
(GMO)";  to  include  the  products  of 
excluded  methods/GMO's  in  the 
definition;  to  more  closely  follow  the 
NOSB  definition  by  adding  gene 
deletion,  doubling,  introduction  of  a 
foreign  gene,  and  changing  gene 
position;  to  include  that  excluded 
methods  are  prohibited  by  the  Act  and 
by  the  regulations  in  this  part;  to  change 
the  wording  of  the  reference  to 
"recombinant  DNA";  and  to  add  that  the 
definition  of  excluded  methods  only 
covers  "intentional  use." 

We  have  accepted  some  of  the 
comments  and  have  modified  the 
definition  accordingly.  Specifically,  we 
have  included  reference  to  the 
"methods" — gene  deletion,  gene 
doubling,  changing  positions  of  genes, 
and  introducing  foreign  genes — ^that 
were  included  in  the  original  NOSB 
definition.  This  will  make  the  definition 
even  more  closely  parallel  the  NOSB 
recommendation.  We  also  refer  to 
recombinant  DNA  technology,  which  is 
technically  more  accurate  than  the 


proposed  rules  reference  to  recombinant 
DNA  as  a  "method." 

We  have  not  accepted  the  comments 
that  requested  adding  the  products  of 
excluded  methods  to  the  definition.  The 
emphasis  and  basis  of  these  standards  is 
on  process,  not  product.  We  have 
specifically  structured  the  provisions 
relating  to  excluded  methods  to  refer  to 
the  use  of  methods.  Including  the 
products  of  excluded  methods  in  the 
definition  would  not  be  consistent  with 
this  approach  to  organic  standards  as  a 
process-based  system.  For  the  same 
reason,  we  have  retained  the  term, 
"excluded  methods,"  to  reinforce  that 
process-based  approach. 

We  have  also  rejected  comments 
requesting  that  we  include  the 
prohibition  on  excluded  methods  in  the 
definition  and,  likewise,  those 
requesting  that  we  refer  to  "intentional 
use"  of  excluded  methods.  The  final 
rule  maintains  and  clarifies  the 
prohibition  on  the  use  of  excluded 
methods  in  organic  production  systems. 
The  prohibition  is  most  properly 
addressed  in  the  appropriate  provisions 
of  the  regulations,  particularly  in 
Section  205.105.  and  not  in  the 
definition.  Similarly,  although  we 
recognize  that  a  distinction  between 
intentional  and  imintentional  use  of 
excluded  methods  may  be  meaningful, 
particularly  as  it  pertains  to  issues  of 
drift,  this  is  an  issue  that  is  best  handled 
in  the  sections  of  the  regulation 
governing  use  of  excluded  methods,  not 
in  the  definition.  The  definition  for 
"excluded  methods"  now  reads: 

A  variety  of  methods  used  to 
genetically  modify  organisms  or 
influence  their  growth  and  development 
by  means  that  are  not  possible  under 
natiual  conditions  or  processes  and  are 
not  considered  compatible  with  organic 
production.  Such  methods  include  cell 
fusion,  microencapsulation  and 
macroencapsulation.  and  recombinant 
DNA  technology  (including  gene 
deletion,  gene  doubling,  introducing  a 
foreign  gene,  and  changing  the  position 
of  genes  when  achieved  by  recombinant 
DNA  technology).  Such  methods  do  not 
include  the  use  of  traditional  breeding, 
conjugation,  fermentation, 
hybridization,  in  vitro  fertilization,  or 
tissue  culture." 

(2)  Many  commenters  objected  to  the 
definition  of  "compost"  in  the  proposed 
nde  because  it  required  that  compost 
must  be  produced  in  a  facility  that  was 
in  compliance  with  the  Natural 
Resource  Conservation  Service's  (NRCS) 
practice  standard  for  a  composting 
facility.  We  agree  with  these 
conunenters  and  removed  the 
requirement  to  comply  with  the  NRCS 
practice  standard.  However,  the  final 


rule  incorporates  new  requirements  for 
the  production  of  compost  that  are 
included  in  the  definition.  The  final 
rule  requires  that  compost  must  be 
produced  through  a  process  that 
combines  plant  and  animal  materials 
with  an  initial  C:N  ratio  of  between  25:1 
and  40:1.  Furthermore,  producers  using 
an  in-vessel  or  static  aerated  pile  system 
must  maintain  the  composting  materials 
at  a  temperature  of  between  131°F  and 
170°F  for  3  days.  Producers  using  a 
windrow  system  must  maintain  the 
composting  materials  at  a  temperature 
between  131°F  and  170°F  for  15  days, 
diuing  which  time,  the  materials  must 
be  txuTied  a  minimum  of  five  times.  We 
developed  the  requirements  in  the  final 
rule  for  producing  an  allowed 
composted  material  by  integrating 
standards  used  by  the  Environmental 
Protection  Agency  (EPA)  and  USDA's 
Natural  Resources  Conservation  Service 
(NRCS).  The  requirements  for  the 
carbon-to-nitrogen  (C:N)  ratio  for 
composting  materials  is  the  same  as  that 
found  in  the  NRCS  practice  standard  for 
a  composting  facibty.  The  time  and 
temperature  requirements  for  in-vessel, 
static  aerated  pile,  and  window 
composting  systems  are  consistent  with 
those  which  EPA  regulates  under  40 
CFR  503  for  the  production  of  Class  A 
sewage  sludge.  Additionally,  AMS 
reviewed  these  compost  production 
requirements  with  USDA's  Agricultural 
Research  Service  (ARS).  This  subject  is 
discussed  further  under  subpart  C.  Crop 
Production.  Changes  Based  on 
Comment. 

(3)  Some  commenters  stated  that 
allowing  nonagricidtural  or  synthetic 
substances  as  feed  supplements 
contradicted  the  definition  for  "feed 
supplement"  in  the  proposed  rule. 
These  conmienters  stated  that  the 
definition  stipulated  that  a  feed 
supplement  must,  itself,  be  a  feed 
material  and  that  the  proposed 
definition  for  "feed"  did  not  include 
nonagricultiual  or  synthetic  substances. 
These  commenters  stated  that  the 
definition  of  "feed  supplement"  needed 
to  be  amended  to  accommodate 
nonagricultural  or  synthetic  substances, 
or  such  substances  should  not  be 
allowed.  We  agree  with  these 
commenters  and  amended  the  definition 
for  "feed  supplement"  to  read  "a 
combination  of  feed  nutrients  added  to 
livestock  feed  to  improve  the  nutritional 
balance  or  performance  of  the  total 
ration."  One  conunenter  recommended 
modifying  the  definition  of  "feed 
additive"  to  "a  substance  added  to  feed 
in  micro  quantities  to  fulfill  a  specific 
nutritionaj  need;  i.e.,  essential  nutrients 
in  the  form  of  amino  acids,  vitamins. 
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and  minerals."  We  agree  that  this 
modification  provides  a  more  precise 
description  of  "feed  additive"  and  have 
included  the  change.  The  changes  to  the 
definitions  for  "feed  supplement"  and 
■feed  additive"  are  further  discussed 
under  item  (4)  of  Livestock 
Production — Changes  Based  on 
Comments. 

(4)  One  commenter  stated  that  the 
definition  for  "forage"  inaccurately 
described  it  as  "vegetable  matter,"  and 
suggested  that  "vegetative  matter"  was  a 
more  suitable  description.  We  agree 
with  the  suggestion  and  have 
incorporated  the  change. 

(5)  Some  commenters  staled  that  the 
definition  for  "mulch"  implied  that  all 
mulch  materials  must  either  be  organic 
or  included  on  the  National  List.  These 
commenters  maintained  that,  if  this  was 
the  intent  of  the  proposed  rule,  the 
provision  was  too  restrictive.  They 
recommended  revising  the  definition  to 
clarif\-  that  natural  but  nonorganic  plant 
and  animal  materials,  if  managed  to 
prevent  contamination  from  prohibited 
substances,  could  be  used  as  mulch 
without  being  added  to  the  National 
List.  This  was  the  intent  in  the  proposed 
rule,  and  we  have  modified  the 
definition  to  make  this  provision 
clearer 

(6)  Manv  commenters  stated  that  the 
final  rule  should  include  a  definition  of 
"organic  production"  that  required  that 
certified  operations  must  preserve  or 
protect  biodiversity.  These  commenters 
stated  that  the  preservation  of 
biodiversity  is  a  requirement  in  many 
e.xisting  organic  certification  standards, 
including  the  Codex  guidelines.  They 
also  stated  that  the  NOSB  had  included 
the  requirement  to  preser\e  biodiversity 
m  its  definition  of  organic.  We  agree 
with  the  intent  of  these  comments  but 
prefer  the  term,  "conserve,"  to 
"preserve"  because  it  reflects  a  more 
dynamic,  interactive  relationship 
between  the  operation  and  biodiversity 
over  time.  We  included  a  definition  for 
organic  production  as  "a  production 
system  that  is  managed  in  accordance 
with  the  Act  and  regulations  in  this  part 
to  respond  to  site-specific  conditions  by 
integrating  cultural,  biological,  and 
mechanical  practices  that  foster  cycling 
of  resources,  promote  ecological 
balance,  and  conserve  biodiversity."  We 
deleted  the  definition  for  "organic 
system  of  production  and  handling"  in 
the  final  rule. 

(7)  Several  commenters,  including  the 
NOSB,  were  concerned  that  the 
definition  for  "planting  stock"  as  "any 
plant  or  plant  tissue,  including 
rhizomes,  shoots,  leaf  or  stem  cuttings, 
roots,  or  tubers,  used  in  plant 
production  or  propagation"  was 


sufficiently  broad  to  be  appUed  to 
annual  seedlings.  We  agree  that  it  is 
important  to  establish  that  annual 
seedlings  are  not  covered  by  the 
definition  of  "planting  stock"  and 
amended  the  definition  to  exclude 
them.  The  definition  for  planting  stock 
in  the  final  rule  states  "any  plant  or 
plant  tissue  other  than  annual  seedlings 
but  including  rhizomes,  shoots,  leaf  or 
stem  cuttings,  roots,  or  tubers,  used  in 
plant  production  or  propagation."  The 
final  rule  retains  the  definition  for 
"annual  seedling"  from  the  proposed 
rule. 

(8)  Several  c:ommenters  recommended 
that  the  definition  of  "processing" 
should  be  amended  to  include 
"distilling"  as  an  allowed  practice.  We 
agree  with  this  comment  and  added 
distilling  as  an  allowed  processing 
practice. 

(9)  Several  commenters  recommended 
that  the  final  rule  include  a  definition 
for  "processing  aid"  that  is  consistent 
with  the  definition  proposed  by  the 
NOSB  and  used  by  the  Food  and  Drug 
Administration  (FDA).  We  agree  with 
these  commenters  and  have  included  a 
definition  for  processing  aid  that  is  the 
same  as  the  definition  used  by  FDA  and 
found  in  21  CFR  Part  101.10d(a){3)(ii). 

(10)  Manv  commenters  questioned 
whether  the  term,  "State  organic 
c:ertification  program,"  in  the  proposed 
rule  included  organic  programs  from 
States  that  did  not  offer  certification 
services.  These  commenters  stated  that 
the  final  rule  should  include  provisions 
for  all  State  organic  programs  regardless 
of  whether  they  fimctioned  as  certifying 
agents.  We  agree  with  these  commenters 
and  have  amended  the  final  rule  by 
incorporating  the  term,  "State  organic 
program."  as  "a  State  program  that 
meets  the  requirements  of  section  6506 
of  the  Act,  is  approved  by  the  Secretary, 
and  is  designed  to  ensure  that  a  product 
that  is  sold  or  labeled  as  organically 
produced  under  the  Act  is  produced 
and  handled  using  organic  methods." 
The  term,  "State  organic  program," 
encompasses  such  programs  whether 
they  offer  certification  services  or  not. 

(i  1 )  One  commenter  stated  that  the 
definition  for  "wild  crop"  only  referred 
to  a  plant  or  part  of  a  plant  that  was 
harvested  from  "an  area  of  land."  This 
commenter  was  concerned  that  the 
definition  would  preclude  the 
certificationof  operations  that  produce 
wild  aquatic  crops,  such  as  seaweed, 
and  stated  that  the  OFPA  does  allow  for 
certifying  such  operations.  We  agree 
with  this  commenter  and  changed  the 
definition  to  refer  to  a  plant  or  part  of 
a  plant  harvested  from  a  "site." 

(12)  Many  commenters  stated  that  the 
soil  fertility  and  crop  nutrient 


management  practice  standard  lacked  a 
definition  for  "manure."  These 
commenters  maintained  that  the 
different  provisions  contained  in  the 
practice  standard  for  "manure"  and 
"compost"  would  be  difficult  to  enforce 
without  clear  definitions  to  differentiate 
between  the  two  materials.  We  agree 
with  these  comments  and  added  a 
definition  for  manure  as  "feces,  urine, 
other  excrement,  and  bedding  produced 
bv  livestock  that  has  not  been 
composted." 

(13)  Some  commenters  stated  that  the 
National  List  in  the  final  rule  should 
include  an  annotation  for  narrow  range 
oils  to  limit  their  use  to  a  specific  subset 
of  such  materials  recommended  by  the 
NOSB.  We  agree  with  this  comment  but, 
rather  than  add  an  annotation,  we  have 
included  the  specifications 
recommended  by  the  NOSB  in  a  new 
definition  for  narrow  range  oils.  Narrow 
range  oils  are  defined  as  "petroleum 
derivatives,  predominately  of  paraffinic 
and  napthenic  fractions  with  a  50- 
percent  boiling  point  (10  mm  Hg) 
between  415°F  and  440°F. 

(14)  Many  commenters  maintained 
that  the  final  rule  needed  a  definition  of 
the  term,  "pasture,"  to  describe  the 
relationship  between  ruminants  and  the 
land  they  graze.  These  commenters 
stated  that  a  meaningful  definition  of 
"pasture"  must  incorporate  the 
nutritional  component  that  it  provides 
livestock,  as  well  as  the  necessity  to 
manage  the  land  in  a  maimer  that 
protects  the  natural  resources  of  the 
operation.  We  agree  with  these 
commenters  and  have  added  a 
definition  of  "pasture"  as  "land  used  for 
livestock  grazing  that  is  managed  to 
provide  feed  value  and  maintain  or 
improve  soil,  water,  and  vegetative 
sources." 

(15)  Many  commenters  stated  that  a 
definition  for  "split  operation"  was 
necessary  to  prevent  commingling 
between  organic  and  nonorganic 
commodities  on  operations  that 
produced  or  handled  both  forms  of  a 
commodity.  We  agree  with  these 
comments  and  have  included  a 
definition  for  "split  operation"  as  "an 
operation  that  produces  or  handles  both 
organic  and  nonorganic  agricultural 
products." 

Definitions — Changes  Requested  But 
iVof  Made 

This  subpart  retains  from  the 
proposed  rule  terms  and  their 
definitions  on  which  we  received 
comments  as  follows: 

(1)  Many  commenters  objected  to  the 
definition  of  "sewage  sludge"  because  it 
excluded  ash  generated  in  a  sewage 
sludge  incinerator  and  grit  and 


screenings  generated  during  preliminary 
treatment  of  domestic  sewage  in 
treatment  works.  We  have  not  changed 
the  definition  for  "sewage  sludge" 
because  it  provides  the  most 
comprehensive  and  enforceable 
description  of  the  types  of  materials  that 
commenters  wanted  to  prohibit.  The 
definition  for  "sewage  sludge"  in  the 
proposed  rule  arose  in  response  to 
significant  public  comment  on  the  first 
proposed  rule  for  national  organic 
standards  (62  Federal  Register,  No.  241) 
that  recommended  prohibiting  biosolids 
in  organic  production.  When 
incorporating  those  comments  into  the 
proposed  rule,  we  did  not  use  the  term, 
"biosolids,"  because  it  does  not  have  a 
standardized  definition  under  Federal 
regulations.  The  term,  "biosolids,"  is 
commonly  used  to  refer  to  "sewage 
sludge,"  which  is  the  regulatory  term 
established  in  40  CFR  part  503.  We 
incorporated  the  precise  definition  from 
40  CFR  part  503,  even  though  it  does 
not  include  ash,  grit,  or  screenings, 
because  it  provided  the  clearest 
description  of  the  types  of  materials 
identified  in  public  comment. 

While  commenters  are  correct  that 
ash,  grit,  or  screenings  from  the 
production  of  sewage  sludge  are  not 
prohibited  by  this  definition,  these 
materials  are  prohibited  elsewhere  in 
the  regulation.  The  soil  fertility  and 
crop  nutrient  management  practice 
standard  in  section  205.203  establishes 
the  universe  of  allowed  materials  and 
practices.  These  allowed  materials  and 
practices  are  crop  rotations,  cover  crops, 
plant  and  animal  materials  (including 
their  ash),  nonagricultural,  natural 
materials,  and,  under  appropriate 
conditions,  mined  substances  of  low 
and  high  solubility  and  synthetic 
materials  included  on  the  National  List. 
Ash,  grit,  or  screenings  from  the 
production  of  sewage  sludge  cannot  be 
included  in  any  of  these  categories  and, 
therefore,  cannot  be  used  in  organic 
production.  We  retained  the  definition 
of  "sewage  sludge"  because  it  most 
clearly  conveys  the  wide  array  of 
commercially  available  soil 
amendments  that  might  be  considered 
for  organic  production  but  that  the  final 
rule  expressly  prohibits.  We  have  not 
added  specific  exclusions  for  sewage 
sludge,  ash,  grit,  or  screenings  because 
these  materials  are  prohibited  through 
other  provisions  in  the  practice 
standard. 

(2)  The  proposed  rule  prohibited  the 
handler  of  an  organic  handling 
operation  from  using  ionizing  radiation 
for  any  purpose.  The  vast  majority  of 
commenters  agreed  with  this 
prohibition  and  further  recommended 
that  the  term,  "ionizing  radiation," 


should  be  defined  to  identif\'  the 
specific  applications  that  are  prohibited. 
Most  commenters  supported  a 
definition  based  on  the  FDA 
requirements  in  21  CFR  part  179.26  for 
the  treatment  or  processing  of  food 
using  ionizing  radiation.  While  agreeing 
with  the  prohibition  on  ionizing 
radiation,  these  commenters  favored 
allowing  certain  forms  of  irradiation 
such  as  the  use  of  X-rays  to  inspect  for 
debris  such  as  stones  that  were 
inadvertently  commingled  with 
organically  handled  food.  Other 
commenters  recommended  a 
prohibition  on  all  forms  of  irradiation, 
which  would  include  X-rays  for 
inspection  purposes,  ultraviolet  light, 
and  microwaves  in  addition  to  ionizing 
radiation.  Finally,  a  number  of 
commenters  stated  that  ionizing 
radiation  is  a  safe  and  effective  process 
for  handling  food  and,  therefore,  should 
not  be  prohibited  in  organic  handling. 

We  have  not  added  a  definition  for 
"ionizing  radiation"  to  the  final  rule 
because  we  have  incorporated  specific 
references  to  the  applications  that  are 
prohibited  in  the  regulatory  text.  The 
final  rule  prohibits  the  handler  of  an 
organic  handling  operation  from  using 
ionizing  radiation  as  specified  under  21 
CFR  part  179.26.  These  are  the  FDA- 
approved  uses  of  ionizing  radiation  that 
commenters  most  frequently 
recommended  that  we  prohibit  in 
organic  handling  operations.  They 
include  the  use  of  cobalt-60,  cesium- 
137,  and  other  sources  of  radiation  for 
the  purpose  of  controlling  microbial 
contaminants,  pathogens,  and  pests  in 
food  or  to  inhibit  the  growth  and 
maturation  of  fresh  foods.  At  its  June 
2000  meeting,  the  NOSB  recommended 
prohibiting  ionizing  radiation  for  the 
purpose  of  controlling  microbial 
contaminants,  pathogens,  parasites,  and 
pests  in  food,  preserving  a  food,  or 
inhibiting  physiological  processes  such 
as  sprouting  or  ripening.  The  final  rule 
does  not  prohibit  the  handler  of  an 
organic  handling  operation  from  using 
the  FDA-approved  applications  of  X- 
rays  for  inspecting  food.  The  prohibition 
on  ionizing  radiation  in  the  final  rule  is 
based  solely  on  consumer  preference  as 
reflected  in  the  overwhelming  public 
comment  stating  that  organically 
handled  foods  should  not  be  treated  in 
that  manner. 

(3)  Some  commenters  recommend 
that  the  final  rule  incorporate 
definitions  for  the  terms,  "food 
additives."  "extraction  methods," 
"incidental  additive."  and 
"substantially  transform."  However, 
these  terms  are  not  used  in  the  final  rule 
and  do  not  require  a  definition. 


Definitions — Clarifications 

Following  our  review  of  the 
definitions  provisions  in  the  proposed 
rule,  we  decided  to  further  clarii\'  the 
following  provision  in  the  final  rule: 

We  were  concerned  that  "State 
entity."  the  meaning  of  which 
encompasses  both  domestic  and  foreign 
political  subdivisions,  may  be  confused 
with  "State,"  the  meaning  of  which  is 
limited  to  the  States  of  the  United 
States,  its  territories,  the  District  of 
Columbia,  and  Puerto  Rico.  To  avoid 
any  possible  confusion  as  to  which 
provisions  in  this  final  rule  apply  to 
States  and  which  apply  to  the  broader 
political  subdivisions,  we  have  replaced 
the  term.  "State  entity,"  with  the  term, 
"governmental  entity,"  while  retaining 
the  same  definition  language  in  the 
proposed  rule. 

Subpart  B — Applicahilitv 

This  subpart  provides  an  over\'i   .v  of 
what  has  to  be  certified  under  the 
National  Organic  Program  (NOP): 
describes  exemptions  and  exclusions 
from  certification:  addresses  use  of  the 
term,  "organic':  addresses 
recordkeeping  by  certified  production 
and  handling  operations:  and  addresses 
allowed  and  prohibited  substances, 
methods,  and  ingredients  in  organic 
production  and  handling. 

Description  of  Regulations 

Except  for  exempt  and  excluded 
operations,  each  production  or  handling 
operation  or  specified  portion  of  a 
production  or  handling  operation  that 
produces  or  handles  crops,  livestock, 
livestock  products,  or  other  agricultural 
products  that  are  intended  to  be  sold, 
labeled,  or  represented  as  "100  percent 
organic."  "organic."  or  "made  with 
organic  (specified  ingredients  (jr  food 
group(s))"  must  be  certified.  Certified 
operations  must  meet  all  applicable 
requirements  of  these  regulations. 

This  final  rule  becomes  effective  60 
days  after  its  publication  in  the  Federal 
Register  and  will  be  fully  implemented 
18  months  after  its  effective  date. 
Eighteen  months  after  the  effecti\e  date, 
all  agricultural  products  that  are  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "organic."  or  "made  with 
*    *    *"  must  be  produced  and  handled 
in  compliance  with  these  regulations. 
Products  entering  the  stream  of 
commerce  prior  to  the  effective  date  will 
not  have  to  be  relabeled.  The  U.S. 
Department  of  Agriculture  (USDA)  seal 
may  not  be  affixed  to  any  "100  percent 
organic"  or  "organic"  product  until  18 
months  after  the  final  rule's  effective 
date. 

We  anticipate  that  certifying  agents 
and  production  and  handling  operations 
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will  move  as  quickly  as  possible  after 
the  effective  date  of  the  final  rule  to 
begin  operating  under  the  national 
organic  standards.  Certifying  agents 
must  begin  certifying  organic 
production  and  handling  operations  to 
the  national  standards  upon  receipt  of 
their  accreditation  from  the 
Administrator.  ,\ny  production  or 
handling  operation  or  specified  portion 
of  a  production  or  handling  operation 
that  has  been  already  certified  by  a 
certif\ing  agent  on  the  date  that  the 
certifying  agent  receives  its 
accreditation  under  this  part  shall  be 
deemed  to  be  certified  under  the  Act 
until  the  operation's  next  anniversary' 
date  of  certification.  We  have  taken  this 
approach  because  we  believe  that  such 
certifving  agents  will,  upon  the  effective 
date  of  the  final  rule,  demonstrate  their 
eligibility  for  accreditation  by  applying 
the  national  standards  to  the 
certification  and  renewal  of  certification 
of  their  clients.  We  also  believe  this 
approach  will  provide  relief  to  certified 
operations  which  might  otherwise  have 
to  be  certified  twice  within  a  12 — month 
period  (prior  to  their  certifying  agent's 
accreditation  and  again  following  their 
certifying  agent's  accreditation).  This 
relief  will  only  be  available  to  those 
certified  operations  certified  by  a 
certifying  agent  that  receives  its 
accreditation  within  18  months  from  the 
effective  date  of  the  final  rule. 

Certifying  agents  can  apply  for 
accreditation  anvtime  after  the  effective 
date  of  the  rule.  Applications  will  be 
processed  on  a  first-come,  first-served 
basis.  Those  certifying  agents  who  applv 
for  accreditation  within  the  first  6 
months  after  the  effective  date  of  the 
final  rule  and  are  determined  by  the 
Administrator  to  meet  the  requirements 
for  accreditation  will  be  notified  of  their 
status  approximately  12  months  after 
the  final  rule's  effective  date.  This 
approach  is  being  taken  because  of  the 
market  advantage  that  could  be  realized 
bv  accredited  certifying  agents  if  USD.\ 
did  not  announce  the  accreditations 
simultaneously. 

Exempt  and  Excluded  Operations 

This  regulation  establishes  several 
categories  of  exempt  or  excluded 
operations.  An  exempt  or  excluded 
operation  does  not  need  to  be  certified. 
However,  operations  that  qualifv  as 
exempt  or  excluded  operaticjns  can 
voluntarily  choose  to  be  certified  A 
production  or  handling  operation  that  is 
exempt  or  excluded  from  obtaining 
certification  still  must  meet  other 
regulatory  requirements  contained  in 
this  rule  as  explained  below. 


Exempt  Operations 

(1)  A  production  or  handling 
operation  that  has  S5,000  or  less  in  gross 
annual  income  from  organic  sales  is 
exempt  from  certification.  This 
exemption  is  primarily  designed  for 
those  producers  who  market  their 
product  directly  to  consumers.  It  will 
also  permit  such  producers  to  market 
their  products  direct  to  retail  food 
establishments  for  resale  to  consumers. 
The  exemption  is  not  restricted  to  U.S. 
producers.  However,  as  a  practical 
matter,  we  do  not  envision  any 
significant  use  of  the  exemption  by 
foreign  producers  because:  (1)  the 
products  from  such  operations  cannot 
be  used  as  ingredients  identified  as 
organic  in  processed  products  produced 
by  another  handling  operation,  and  (2) 

it  is  unlikely  that  such  operations  will 
be  selling  their  products  directly  to 
consumers  in  the  United  States. 

An  exempt  producer  or  handler  must 
comply  with  the  labeling  requirements 
of  section  205.310  and  the  organic 
production  and  handling  requirements 
applicable  to  its  type  of  operation.  For 
example,  a  producer  of  organic 
vegetables  that  performs  no  handling 
functions  would  have  to  comply  with 
the  labeling  requirements  of  section 
205  310  and  the  applicable  production 
requirements  in  sections  205.202 
through  205.207.  The  labeling  and 
production  and  handling  requirements 
protect  the  integrity  of  organically 
produced  products. 

(2)  A  retail  food  establishment  or 
portion  of  a  retail  food  establishment 
that  handles  organically  produced 
agricultural  products  but  does  not 
process  them  is  exempt  from  all  of  the 
requirements  in  these  regulations. 

(3)  A  handling  operation  or  portion  of 
a  handling  operation  that  handles  only 
agricultural  products  containing  less 
than  70  percent  organic  ingredients  by 
total  weight  of  the  finished  product 
(excluding  water  and  salt)  is  exempt 
from  the  requirements  in  these 
regulations,  except  the  recordkeeping 
provisions  of  section  205.101(c):  the 
provisions  for  prevention  of  contact  of 
organic  products  with  prohibited 
substances  in  section  205.272:  and  the 
labeling  regulations  in  sections  205.305 
and  205.310.  The  recordkeeping 
provisions  maintain  an  audit  trail  for 
organic  products.  The  prevention  of 

c  (mtact  with  prohibited  substances  and 
the  labeling  requirements  protect  the 
integritv  of  organically  produced 
products. 

(4)  A  handling  operation  or  portion  of 
a  handling  operation  that  uses  the  word. 
■  organic,  "  only  on  the  information 
panel  is  exempt  from  the  requirements 


in  these  regulations,  except  the 
recordkeeping  provisions  of  section 
205.101(c):  the  provisions  for 
prevention  of  contact  of  organic 
products  with  prohibited  substances  as 
provided  in  section  205.272:  and  the 
labeling  regulations  in  sections  205.305 
and  205.310.  The  recordkeeping 
provisions  maintain  an  audit  trail  for 
organic  products.  The  prevention  of 
contact  with  prohibited  substances  and 
labeling  requirements  protect  the 
integrity  of  organically  produced 
products. 

As  noted  above,  exempt  handling 
operations  producing  multiingredient 
products  must  maintain  records  as 
required  by  section  205.101(c).  This 
would  include  records  sufficient  to:  (1) 
Prove  that  ingredients  identified  as 
organic  were  organically  produced  and 
handled  and  (2)  verify  quantities 
produced  from  such  ingredients.  Such 
records  must  be  maintained  for  no  less 
than  3  years,  and  the  operation  must 
allow  representatives  of  the  Secretary 
and  the  applicable  State  program's 
governing  State  official  access  to  the 
records  during  normal  business  hours 
for  inspection  and  copying  to  determine 
compliance  with  the  applicable 
regulations. 

Excluded  Operations 

(1)  A  handling  operation  or  portion  of 
a  handling  operation  that  sells  organic 
agricultural  products  labeled  as  "100 
percent  organic,"  "organic,"  or  "made 
with  *   *   *"  that  are  packaged  or 
otherwise  enclosed  in  a  container  prior 
to  being  received  or  acquired  by  the 
operation,  remain  in  the  same  package 
or  container,  and  are  not  otherwise 
processed  while  in  the  control  of  the 
handling  operation  is  excluded  from  the 
requirements  in  these  regulations, 
except  for  the  provisions  for  prevention 
of  commingling  and  contact  of  organic 
products  with  prohibited  substances  in 
section  205.272.  The  requirements  for 
the  prevention  of  commingling  and 
contact  with  prohibited  substances 
protect  the  integrity  of  organically 
produced  products. 

This  exclusion  will  avoid  creating  an 
unnecessary  barrier  for  handlers  who 
distribute  nonorganic  products  and  who 
want  to  offer  a  selection  of  organic 
products. 

(2)  A  retail  food  establishment  or 
portion  of  a  retail  food  establishment 
that  processes  on  the  premises  of  the 
retail  food  establishment  raw  and  ready- 
to-eat  food  from  certified  agricultural 
products  labeled  as  "100  percent 
organic,"  "organic,"  or  "made  with 

*   *   *"  is  excluded  from  the 
requirements  in  these  regulations, 
except  for  the  provisions  for  prevention 


of  contact  of  organic  products  with 
prohibited  substances  as  provided  in 
section  205.272  and  the  labeling 
regulations  in  section  205.310.  The 
prevention  of  commingling  and  contact 
with  prohibited  substances  and  labeling 
requirements  protect  the  integrity  of 
organically  produced  products. 

Excluded  retail  food  establishments 
include  restaurants;  delicatessens; 
bakeries;  grocery  stores;  or  any  retail 
outlet  with  an  in-store  restaurant, 
delicatessen,  bakery,  salad  bar,  or  other 
eat-in  or  carry-out  service  of  processed 
or  prepared  raw  and  ready-to-eat  food. 

There  is  clearly  a  great  deal  of  public 
concern  regarding  the  handling  of 
organic  products  by  retail  food 
establishments.  We  have  not  required 
certification  of  retail  food 
establishments  at  this  time  because  of  a 
lack  of  consensus  as  to  whether  retail 
food  establishments  should  be  certified, 
a  lack  of  consensus  on  retailer 
certification  standards,  and  a  concern 
about  the  capacity  of  existing  certifying 
agents  to  certify  the  sheer  volume  of 
such  businesses.  Retail  food 
establishments,  not  exempt  under  the 
Act,  could  at  some  future  date  be  subject 
to  regulation  under  the  NOP.  Any  such 
regulation  would  be  preceded  by 
rulemaking  with  an  opportunity  for 
public  comment. 

No  retailer,  regardless  of  this 
exclusion  and  the  exceptions  found  in 
the  definitions  for  "handler"  or 
"handling  operation,"  may  sell,  label,  or 
provide  market  information  on  a 
product  unless  such  product  has  been 
produced  and  handled  in  accordance 
with  the  Act  and  these  regulations.  Any 
retailer  who  knowingly  sells  or  labels  a 
product  as  organic,  except  in 
accordance  with  the  Act  and  these 
regulations,  will  be  subject  to  a  civil 
penalty  of  not  more  than  $10,000  per 
violation  under  this  program. 

Recordkeeping  Requirements  for 
Certified  Operations 

A  certified  operation  must  maintain 
records  concerning  the  production  and 
handling  of  agricultiu-al  products  that 
are  sold,  labeled,  or  represented  as  "100 
percent  organic,"  "organic,"  or  "made 
with*   *   *"  sufficient  to  demonstrate 
compliance  with  the  Act  and 
regulations.  Such  records  must  be 
adapted  to  the  particular  business  that 
the  certified  operation  is  conducting, 
fully  disclose  all  activities  and 
transactions  of  the  certified  operation  in 
sufficient  detail  to  be  readily 
understood  and  audited,  be  maintained 
for  not  less  than  5  years  beyond  their 
creation,  and  be  sufficient  to 
demonstrate  compliance  with  the  Act 
and  regulations.  Certified  operations 


must  make  the  records  required  by  this 
regulation  available  for  inspection  by 
authorized  representatives  of  the 
Secretary,  the  applicable  State  organic 
program's  (SOP)  governing  State  official, 
and  the  certifying  agent.  Access  to  such 
records  must  be  provided  during  normal 
business  hours. 

Examples  of  Records 

Each  exempt,  excluded,  and  certified 
operation  should  maintain  the  records 
which  demonstrate  compliance  with  the 
Act  and  the  regulations  applicable  to  it 
and  which  it  believes  establish  an  audit 
trail  sufficient  to  prove  to  the  Secretary, 
the  applicable  SOP's  governing  State 
official,  and  the  certifying  agent  that  the 
exempt,  excluded,  or  certified  operation 
is  and  has  been  in  compliance  with  the 
Act  and  regulations. 

Examples  of  records  include: 
application  and  supporting  documents 
for  certification;  organic  system  plan 
and  supporting  documents:  purchased 
inputs,  including  seeds,  transplants, 
livestock,  and  substances  (fertilizers, 
pesticides,  and  veterinary^  biologies 
consistent  with  the  livestock  provisions 
of  subpart  C),  cash  purchase  receipts, 
receiving  manifests  (bills  of  lading), 
receiving  tickets,  and  purchase  invoices: 
field  records  (planting,  inputs, 
cultivation,  and  harvest):  storage  records 
(bin  register,  cooler  log):  livestock 
records,  including  feed  (cash  purchase 
receipts,  receiving  manifests  (bills  of 
lading),  receiving  tickets,  purchase 
invoices,  copies  of  grower  certificates), 
breeding  records  (calendar,  chart, 
notebook,  veterinary  documents), 
purchased  animals  dociunentation  (cash 
purchase  receipts,  receiving  manifests 
(bills  of  lading),  receiving  tickets, 
purchase  invoices,  copies  of  grower 
certificates),  herd  health  records 
(calendar,  notebook,  card  file,  veterinary 
records),  and  input  records  (cash 
purchase  receipts,  written  records, 
labels);  producer  invoice:  producer 
contract;  receiving  manifests  (bills  of 
lading):  transaction  certificate:  producer 
certificate;  handler  certificate:  weigh 
tickets,  receipts,  and  tags:  receiving 
tickets;  cash  purchase  receipts:  raw- 
product  inventory  reports  and  records: 
finished  product  inventory  reports  and 
records;  daily  inventories  by  lot;  records 
as  to  reconditioning,  shrinkage,  and 
dumping;  production  reports  and 
records:  shipping  reports:  shipping 
manifests  (bills  of  lading);  paid  freight 
and  other  bills:  car  manifests:  broker's 
contracts:  broker's  statements; 
warehouse  receipts;  inspection 
certificates;  residue  testing  reports:  soil 
and  water  testing  reports:  cash  receipt 
journals;  general  ledgers  and  supporting 
documents;  sales  journals:  accounts 


payable  journals:  accounts  receivable 
journals;  cash  disbursement  journals; 
purchase  invoices:  purchase  journals; 
receiving  tickets:  producer  and  handler 
contracts:  cash  sales  receipts:  cash 
purchase  journals:  sales  invoices, 
statements,  journals,  tickets,  and 
receipts;  account  sales  invoices:  ledgers; 
financial  statements:  bank  statements: 
records  of  deposit:  canceled  checks: 
check  stubs:  cash  receipts;  tax  returns; 
accountant's  or  other  work  papers: 
agreements;  contracts:  purchase  orders: 
confirmations  and  memorandums  of 
sales;  computer  data;  computer 
printouts;  and  compilations  of  data  from 
the  foregoing. 

Allowed  and  Prohibited  Substances 

A  certified  operation  must  only  use 
allowed  substances,  methods,  and 
ingredients  for  the  production  and 
handling  of  agricultural  products  that 
are  sold,  labeled,  or  represented  as  '100 
percent  organic."  "organic.  "  or  made 
with  *   »   *"  for  these  products  to  be  in 
compliance  with  the  Act  and  the  NOP 
regulations.  Use  of  ionizing  radiation, 
sewage  sludge,  and  excluded  methods 
are  prohibited  in  the  production  and 
handling  of  organic  agricultural 
products. 

Applicability — Changes  Based  on 
Comments 

This  subpart  differs  from  the  proposal 
in  several  respects  as  follows: 

(1)  Violations  of  the  Act  or 
Regulations.  We  have  amended  section 
205.100  by  adding  a  new  paragraph  (c), 
which  addresses  violations  of  the  Act 
and  these  regulations.  A  number  of 
commenters  advocated  for  provisions 
within  the  final  rule  describing  what 
legal  proceedings  USDA  would  conduct 
against  operations  or  persons  that 
violate  the  NOP.  We  agree  that  this  rule 
should  include  provisions  addressing 
violations  of  the  Act  and  these 
regulations.  Accordingly,  we  have 
added  at  section  205.100  the  misuse  of 
label  provisions  and  false  statement 
provisions  of  section  2120  (7  U.S.C. 
6519)  of  the  Act.  Specifically,  section 
205.100(c)  provides  that  persons  not  in 
compliance  with  the  labeling 
requirements  of  the  Act  or  these 
regulations  are  subject  to  a  civil  penalty 
of  not  more  than  S10,000  per  violation 
and  that  persons  making  false 
statements  under  the  Act  to  the 
Secretary,  a  governing  State  official,  or 
an  accredited  certifying  agent  shall  be 
subject  to  the  provisions  of  section  1001 
of  Title  18.  United  States  Code.  The 
provisions  of  the  Act  and  these 
regulations  apply  to  all  operations  or 
persons  that  sell,  label,  or  represent 
their  agricultural  product  as  organic. 
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(2)  Prohibition  on  Use  of  Excluded 
Methods  We  have  moved  section 
205.600  from  subpart  G,  Administrative, 
to  subpart  B.  Applicabilitv'.  and 
replaced  paragraph  (d).  which  referred 
the  reader  to  section  205.301,  with  new- 
paragraphs  (d)  through  (g)  As  amended, 
this  section,  redesignated  as  section 
205.105.  includes  all  of  the  provisions 
covered  under  old  section  205.600 

The  vast  majority  of  commenters 
stronglv  supported  the  prohibition  on 
the  use  of  excluded  methods  in  organic 
production  and  handling  but  raised 
concerns  that  they  could  not  point  to 
one  provision  that  prohibited  use  of 
excluded  methods  in  all  aspects  of 
organic  production  and  handling.  To 
close  what  they  perceived  to  be 
■'loopholes"  in  the  prohibition, 
commenters  made  several  suggestions 
for  inclusion  of  new  provisions 
prohibiting  use  of  excluded  methods  in 
particular  aspects  of  organic  production 
and  handling  that  they  believed  were 
not  covered  in  the  proposed  rule.  Other 
commenters  pointed  to  inconsistencies 
in  the  wav  the  prohibition  on  use  of 
excluded  methods  was  described  in 
different  sections,  raising  concerns  that 
these  apparent  inconsistencies  may 
create  confusion  for  organic  operations, 
certifiers,  and  consumers 

Although  we  intended  that  use  of 
excluded  methods  would  be  prohibited 
in  all  aspects  of  organic  production  and 
handling,  the  structure  of  the  proposed 
nde  mav  not  have  made  that  clear  We 
also  share  the  concerns  that,  in 
attempting  to  identifv'  all  aspects  of 
organic  production  and  handling  where 
excluded  methods  might  be  used,  we 
may  inadvertently  have  left  out  some 
provisions,  creating  confusion  for 
organic  operations,  certifying  agents, 
and  consumers  and  creating  doubt  as  to 
the  scope  of  the  prohibition  on  use  of 
excluded  methods.  Similarly,  to  the 
extent  that  the  prohibition  on  excluded 
methods  may  have  been  described 
differently  in  various  sections  of  the 
proposed  rule,  we  also  share  the 
concern  that  these  inconsistencies  could 
create  confusion. 

As  a  result  of  these  concerns,  we  have 
created  a  new  provision  in  section 
205.105  that  prohibits  the  use  of 
excluded  methods  (and  ionizing 
radiation  and  sewage  sludge]  generally. 
This  provision  should  alleviate 
perceptions  that  some  areqs  of  organic 
production  may  not  have  been  covered 
by  the  prohibitions  in  the  proposed  rule. 
It  also  allows  us  to  eliminate  from  the 
regulation  most  of  the  individual 
references  to  the  prohibition  on  use  of 
these  methods,  thereby  eliminating  any 
potential  confusion  where  these 
provisions  may  have  appeared 


inconsistent.  These  changes  do  not  lift 
the  prohibition  on  use  of  these  methods 
in  those  sections.  In  fact,  the  purpose  of 
this  new  provision  is  to  maJte  clear  that 
use  of  these  methods  is  prohibited  in 
the  production  and  handling  of  organic 
products. 

(31  Animal  Vaccines.  The  proposed 
rule  specifically  asked  for  public 
comment  on  the  potential  impact  of  the 
prohibition  on  use  of  excluded  methods 
as  it  relates  to  animal  vaccines.  A 
number  of  commenters  raised  concerns 
that  there  may  be  some  critical  vaccines 
that  are  only  available  in  forms 
produced  using  excluded  methods. 
Several  commenters  requested  that  we 
prohibit  use  of  animal  vaccines 
produced  using  excluded  methods  but 
that  we  provide  for  a  temporary 
e.xemption  until  such  time  as  vaccines 
produced  without  using  excluded 
methods  are  approved  for  use  on  the 
National  List.  (3ther  commenters 
requested  that  we  prohibit  use  of 
vaccines  produced  using  excluded 
methods  without  exception. 

We  have  concluded  that  the  potential 
impact  of  prohibiting  vaccines  produced 
using  excluded  methods  on  animal 
production  systems  is  still  unknown. 
We  do  not  know  of  any  critical  animal 
vaccine  that  is  only  available  in  a  form 
produced  using  excluded  methods,  but 
it  is  unclear  whether  producers  and 
certifying  agents  are  tracking  the 
possible  use  of  such  vaccines.  There 
also  appears  to  be  no  international 
consensus  on  the  use  in  organic 
production  systems  of  animal  vaccines 
produced  using  excluded  methods, 
although  there  is  precedent  for  such  an 
exemption.  European  Union  regulations, 
for  example,  allow  for  use  of  animal 
vaccines  produced  using  excluded 
methods. 

Based  on  comments  received  and 
because  the  potential  impact  of  the 
prohibition  on  use  of  excluded  methods 
is  still  uncertain,  we  have  created  the 
possibility  at  section  205.105(e}  for  the 
NOSB  to  exercise  one  very  narrow 
exception  to  allow  use  of  animal 
vaccines  produced  using  excluded 
methods  but  only  if  they  are  explicitly 
approved  on  the  National  List.  We 
believe  the  issue  of  animal  vaccines 
requires  further  deliberation  and  that  it 
is  most  appropriate  to  consider  it 
through  the  National  List  process, 
which  mandates  review  by  the  NOSB 
and  Technical  Advisory  Panels. 
Consideration  of  animal  vaccines 
produced  using  excluded  methods  is 
appropriate  for  the  National  List  review 
process  because  animal  vaccines,  we 
believe,  are  most  appropriately 
considered  synthetic  materials.  That  is 
why  the  provision  is  structured  so  that 


vaccines  produced  using  excluded 
methods  could  only  be  used  in  organic 
production  if  they  are  affirmatively 
included  on  the  National  List.  We  do 
not  believe  that  a  broad-based 
exemption  of  the  type  suggested  in  some 
comments,  even  if  only  temporary,  is 
appropriate. 

The  Act  allows  use  of  animal  vaccines 
in  organic  livestock  production.  Given 
the  general  prohibition  on  the  use  of 
excluded  methods,  however,  we  believe 
that  animal  vaccines  produced  using 
excluded  methods  should  not  be 
allowed  without  an  explicit 
consideration  of  such  materials  by  the 
NOSB  and  without  an  affirmative 
determination  from  the  NOSB  that  they 
meet  the  criteria  for  inclusion  on  the 
National  List.  It  is  for  that  reason  that 
we  have  not  granted  this  request  of 
commenters  but,  rather,  provided  an 
opportunity  for  review  of  this  narrow 
range  of  materials  produced  using 
excluded  methods  through  the  National 
List  process. 

It  is  important  to  make  clear, 
however,  that  this  provision  does  not 
open  all  potential  applications  of 
excluded  methods  to  a  case-by-case 
review  in  the  context  of  the  National 
List,  nor  are  we  proposing  that  any 
particular  vaccines  be  reviewed  for 
inclusion  on  the  National  List  at  this 
time.  The  prohibition  on  use  of 
excluded  methods  applies  across  the 
board  to  all  phases  of  organic 
production  and  handling.  We  are  simply 
responding  to  comments  suggesting  that 
a  narrow  exception  for  animal  vaccines 
may  be  appropriate  and  providing  for 
the  possibility  that  such  an  exception 
could  be  invoked  upon  thorough  review 
and  recommendation  by  the  NOSB. 

Applicability — Changes  Requested  But 
Not  Made 

This  subpart  retains  from  the 
proposed  rule  regulations  on  which  we 
received  comments  as  follows: 

(1)  Exemption  of  Handling  Operations 
Producing  Multiingredient  Products. 
Some  commenters  asserted  that  only 
certified  handling  operations  should  be 
allowed  to  identify  ingredients  in 
multiingredient  products  as  organic. 
These  commenters  believe  that 
consumers  will  be  misled  if  noncertified 
handling  operations  are  allowed  to 
identify  ingredients  as  organic  even  if 
the  organic  claim  is  limited  to  the 
information  panel.  We  do  not  agree  with 
these  assertions  and  have  retained  the 
proposed  rule  provisions  that  do  not 
require  handler  certification  when  a 
product  only  identifies  ingredients  as 
organic  within  the  information  panel. 
Although  handling  operations  only 
making  organic  claims  on  the 


information  panel  are  exempt  from 
certification,  these  operations  are 
required  to  use  organic  product  from 
certified  operations.  They  are  also 
required  to  prevent  contact  of  organic 
products  with  prohibited  substances  as 
set  forth  in  section  205.272,  adhere  to 
the  labeling  provisions  of  sections 
205.305  and  205,310,  and  maintain 
records  in  accordance  with  section 
205.101(c).  We  believe  consumers  will 
understand  the  distinction  between 
products  that  have  the  organic  nature  of 
the  product  stated  on  the  principal 
display  panel  and  those  that  merely 
identify  an  ingredient  as  organic  on  the 
information  panel. 

(2)  Retailer  Exclusion  from 
Certification.  Many  commenters 
objected  to  the  provisions  of  section 
205.101(b)(2)  which  exclude  retail  food 
establishments  from  certification.  These 
commenters  assert  that  only  final 
retailers  that  do  not  process  agricultural 
products  should  be  excluded  from 
certification.  There  is  clearly  a  great 
deal  of  public  concern  regarding  the 
handling  of  organic  products  by  retail 
food  establishments.  We  have  not 
required  certification  of  retail  food 
establishments  at  this  time  because  of  a 
lack  of  consensus  as  to  whether  retail 
food  establishments  should  be  certified, 
a  lack  of  condenses  on  retailer 
certification  standards,  and  a  concern 
about  the  capacity  of  existing  certifying 
agents  to  certify  the  sheer  volume  of 
such  businesses.  In  addition,  most 
existing  certification  programs  do  not 
include  retail  food  establishments,  and 
we  do  not  believe  there  is  sufficient 
consensus  to  institute  such  a  significant 
expansion  in  the  scope  of  certification  at 
this  time.  However,  since  a  few  States 
have  established  procedures  for 
certifying  retail  food  establishments,  we 
will  assess  their  experience  and 
continue  to  seek  consensus  on  this  issue 
of  establishing  retailer  provisions  under 
the  NOP,  Any  such  change  would  be 
preceded  by  rulemaking  with  an 
opportunity  for  public  comment.  The 
exclusion  of  nonexempt  retail  food 
establishments  from  this  final  rule  does 
not  prevent  a  State  from  developing  an 
organic  retail  food  establishment 
program  as  a  component  of  its  SOP. 
However,  as  with  any  component  of  an 
SOP,  the  Secretary  will  review  such 
components  on  a  case-by-case  basis. 

(3)  Producer  Exemption  Level.  Several 
commenters  advocated  for  an  increase 
in  the  producer  exemption  level  above 
the  S5,000  limit.  Comments  supporting 
the  exemption  suggested  increasing  the 
statutory  limit  for  qualifying  for  the 
exemption  to  as  high  as  $75,000.  Other 
commenters  stated  that  all  producers 
should  be  certified  and  opposed  the 


exemption  even  though  it  is  required  by 
the  Act.  These  commenters  were 
concerned  about  maintaining  the 
integrity  of  the  organic  product  and 
about  the  lack  of  verification  of  the 
exempt  operations. 

We  have  not  increased  or  removed  the 
$5,000  producer  exemption  because  the 
exemption  is  mandated  bv  section 
2106(d)  (7  U.S.C.  6505(d)")  of  the  Act. 
Our  purpose  is  to  limit  the  financial 
burdens  of  certification  on  such 
operations  but  not  to  exempt  them  from 
the  standards  for  organic  production 
and  handling.  Accordingly,  exempt 
production  and  handling  operations 
must  comply  with  the  applicable 
organic  production  and  handling 
requirements  of  subpart  C  and  the 
labeling  requirements  of  section 
205.310. 

Some  of  the  commenters  wanting  a 
change  in  the  producer  exemption  level 
suggested  that  the  NOP  add  provisions 
for  restricting  these  producers  to 
marketing  at  farmers  meu-kets  or 
roadside  stands.  We  disagree  with  these 
comments.  While  we  believe  that  most 
producers  qualifying  for  the  exemption 
are  indeed  likely  to  be  small  producers 
who  market  their  products  directly  to 
consumers,  we  do  not  believe  it  is  in  the 
best  interest  of  these  producers  to 
restrict  their  market  opportunity  to  a 
specific  sales  method. 

A  few  comments  suggested  that  we 
establish  a  sliding-scale  certification  fee 
based  upon  either  the  size  of  the 
operation  or  sales  of  agricultural 
product  instead  of  the  exemption.  The 
NOP  does  not  establish  fees  for 
certification.  Certifying  agents  may 
establish  a  sliding-scale  system  as  long 
as  their  fees  are  reasonable  and  applied 
in  a  consistent  and  nondiscriminatory 
manner. 

Finally,  some  commenters  expressed 
concern  that  exempt  operations  were 
forbidden  from  certification.  This 
interpretation  is  not  correct.  Any 
production  or  handling  operation, 
including  an  exempt  operation,  which 
makes  application  for  certification  as  an 
organic  operation  euid  meets  the 
requirements  for  organic  certification 
may  be  certified. 

(4)  Handler  exemption.  Many 
commenters  disagreed  with  the 
proposed  rule  provision  providing  for 
an  exemption  of  $5,000  to  handlers. 
These  commenters  asked  the  NOP  to 
remove  the  phrase,  "or  handlers,"  from 
the  exemption  provision.  The 
commenters  argue  that  the  handler 
exemption  is  not  authorized  by  the  Act. 
We  disagree  with  the  commenters,  and 
we  have  retained  the  handler  exemption 
in  the  final  rule.  The  Act  states  that  the 
exemption  is  available  to  "persons  ' 


selling  not  more  than  S5.000  annuallv  in 
value  of  agricultural  products.  The  Act's 
definition  of  "persons"  includes 
handlers.  Thus,  handlers  grossing 
55,000  or  less  qualify  for  the  exemjption. 

(5)  Categories  of  Income  to  Qualify  for 
an  Exemption.  Some  commenters  want 
the  $5,000  producer/handler  exemption 
to  include  all  sales  of  agricultural 
products,  not  just  sales  of  organic 
agricultural  products.  These 
commenters  perceive  this  provision  to 
be  a  loophole  for  large,  split  operations. 
We  disagree  with  these  commenters, 
and  we  have  retained  the  $5,000 
producer/handler  exemption  based 
upon  total  sales  of  organic  agricultural 
products.  We  do  not  believe  there  is  a 
significant  number  of  split  operations 
which  only  gross  $5,000  in  annual  sales 
of  organic  products  and.  therefore, 
qualify'  for  this  exemption.  In  setting  the 
exemption  levels,  the  Department 
sought  to  maximize  the  benefits  to  small 
producers  afforded  by  the  Act  while 
setting  a  threshold  level  that  minimizes 
the  potential  of  product  mislabeling. 

(6)  Limiting  Handler  Exclusions. 
Many  commenters  argued  that  brokers, 
distributors,  warehousers,  and 
transporters  should  not  be  excluded 
from  certification.  We  do  not  agree  with 
these  commenters.  Brokers,  distributors, 
warehousers  and  transporters  do  not 
alter  the  product  and,  in  many  cases,  do 
not  take  title  to  the  product.  Certifying 
these  handlers  would  be  an  unnecessary 
burden  on  the  industry.  Traditionally, 
distributors  and  trucking  companies 
have  been  excluded  from  State  and 
private  certification  requirements. 

(7)  Recordkeeping  Requirements  for 
Excluded  Operations.  Several 
commenters  argued  that  excluded 
operations  should  be  required  to  comply 
with  the  same  recordkeeping 
requirements  as  exempt  operations. 
Some  commenters  expressed  concern 
over  the  inability  to  verify  compliance 
for  either  exempt  or  excluded 
operations  and  asked  that  exempt  or 
excluded  operations  be  subject  to 
additional  recordkeeping  requirements. 
We  disagree  with  these  commenters  and 
have  retained  the  provisions  from  the 
proposed  rule  on  recordkeeping  for 
excluded  operations.  Given  the  nature 
of  these  excluded  operations,  for 
example,  operations  that  only  sell 
prepackaged  organic  products,  we 
believe  that  extensive  recordkeeping 
requirements  would  be  an  unwarranted 
regulator)'  burden. 

(8)  Recordkeeping  Burden  on  Small 
Certified  Operations.  Some  commenters 
questioned  whether  small  certified 
operations  have  the  ability  to  implement 
a  recordkeeping  system  which  complies 
with  the  provisions  of  section  205.103. 
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These  commenters  argue  that 
recordkeeping  requirements  must  be 
tailored  to  the  sc:ale  of  the  operation.  We 
do  not  believe  that  the  recordkeeping 
requirements  as  described  in  section 
205.103  conflict  with  the  suggestions  of 
the  commenters  The  recordkeeping 
requirements  provide  that  the  records 
must  be  adapted  to  the  particular 
business  that  the  certified  operation  is 
conducting  and  be  sufficient  to 
demonstrate  compliance  with  the  .\ct 
and  regulations  It  is  L'SDA's  intent  that 
each  production  and  handling  operation 
decide  for  itself  what  recordkeeping 
scheme  is  appropriate,  given  tbe 
complexity  and  scope  of  the  individual 
business.  These  provisions  provide 
considerable  latitude  for  each 
production  and  handling  operation  to 
decide  what  records  are  necessary  to 
demonstrate  its  compliance  with  the  Act 
and  the  NOP  regulations. 

(9)  Public  Access  to  Records.  Several 
commenters  asked  that  the  public  have 
full  access  to  any  certif\'ing  agent  record 
on  organic  production  and/or  handling 
operations.  Other  commenters 
expressed  concerns  about  certifying 
agents  divulging  confidential  business 
information  and  asked  that  records 
containing  confidential  business 
information  not  be  taken  from  the 
business'  physical  location. 

We  have  not  changed  this  provision. 
The  recordkeeping  requirements  are 
designed  to  seek  a  balance  between  the 
public  s  right  to  know  and  a  business's 
right  to  retain  confidential  business 
iiiformation.  Certifving  agents  must 
have  access  to  certain  records  during 
their  review  of  the  operation  to 
determine  the  operation's  compliance 
with  the  NOP  However,  certifying 
agents  are  required  to  protect  an 
operation's  confidential  business 
information.  Requiring  full  public 
access  could  compromise  a  business" 
competitive  position  and  place  an  unfair 
burden  on  the  organic  industry. 

(10)  Fair  Labor  Practices  on  Orj^ann 
Farms  Many  commenters  asked  the 
NOP  to  develop  fair  labor  practice 
standards  as  a  part  of  the  final  rule.  We 
have  not  adopted  these  comments. 
Other  statutes  cover  labor  and  worker 
safety  standards.  The  Act  does  not 
provide  the  authority  to  include  them  in 
these  regulations.  However,  these 
regulations  do  not  prohibit  certifying 
agents  from  developing  a  voluntary 
certification  program,  separate  from 
organic  certification,  that  address  fair 
labor  and  worker  safety  standards 

(11)  Transitional  Organic    Librl 
Several  commenters  requested  that  the 
NOP  adopt  regulations  on  the 
conversion  of  operations  to  organic 
production  and  create  a  "transitional 


organic  "  label.  We  have  not  included 
prtivisions  within  the  final  rule  that 
provide  for  "transitional  organic"" 
labeling.  .Mthough  many  commenters 
requested  that  we  provide  for  transition 
labeling,  there  does  not  appear  to  be 
suffit  lent  consensus  to  establish  such  a 
standard  at  this  time.  Given  this  lack  of 
consensus,  it  is  unclear  what 
marketplac:e  value  such  a  label  might 
have,  and  we  are  concerned  that 
allowing  such  a  label  at  this  point  might 
lead  to  greater  consumer  confusion 
rather  than  providing  clarity. 

ApplicabHity — Clarifications 

C'larification  is  given  on  the  following 
issues  raised  by  commenters  as  follows: 

(1)   'Genetic''  daft.  Many  commenters 
raised  issues  regarding  drift  of  the 
products  of  excluded  metbods  onto 
organic  farms.  These  commenters  were 
concerned  that  pollen  drifting  from 
near-by  farms  would  contaminate  crops 
on  organic  operations  and  that,  as  a 
result,  organic  farmers  could  lose  the 
premium  for  their  organic  products 
through  no  fault  of  their  own.  Many 
commenters  argued  that  we  should  use 
this  rule  to  somehow  shift  the  burden  to 
the  technology  providers  who  market 
the  products  of  excluded  methods  or  the 
nonorganic  farming  operations  that  use 
their  products.  Some,  for  example, 
suggested  that  this  regulation  should 
require  that  the  nonorganic  operations 
using  genetically  engineered  varieties 
plant  buffer  strips  or  take  other  steps  to 
avoid  drift  onto  organic  farms.  Others 
suggested  that  the  regulation  could 
provide  for  citizens"  right  to  sue  in  cases 
of  drift. 

While  we  understand  the  concerns 
that  commenters  have  raised,  the  kind 
of  remedies  they  suggested  are  outside 
the  scope  of  the  Ad  and  this  regulation. 
The  Act  only  provides  for  the  regulation 
of  organic  operations.  We  cannot  use 
this  regulation  to  impose  restrictions, 
such  as  requiring  buffer  strips  or  other 
measures,  on  operations  that  are  not 
covered  by  the  Act.  Similarly,  while 
citizens  may  have  the  ability  to  bring 
suit  under  other  laws,  the  Act  itself  does 
not  provide  for  the  right  to  bring  suit  as 
a  Federal  cause  of  action,  and  we  could 
not  grant  it  through  this  regulation. 

Drift  has  been  a  difficult  issue  for 
organic  producers  from  the  beginning. 
Organic  operations  have  always  had  to 
worrv  about  the  potential  for  drift  from 
neighboring  operations,  particularly 
drift  of  synthetic  chemical  pesticides. 
.As  the  number  of  organic  farms 
increases,  so  does  the  potential  for 
conflict  between  organic  and 
nonorganic  operations. 

It  has  always  been  the  responsibility 
of  organic  operations  to  manage 


potential  contact  of  organic  products 
with  other  substances  not  approved  for 
use  in  organic  production  systems, 
whether  from  the  nonorganic  portion  of 
a  split  operation  or  from  neighboring 
farms.  The  organic  system  plan  must 
outline  steps  that  an  organic  operation 
will  take      avoid  this  kind  of 
uninten      nal  contact. 

When  we  are  considering  drift  issues, 
it  is  particularly  important  to  remember 
that  organic  standards  are  process 
based.  Certifying  agents  attest  to  the 
ability  of  organic  operations  to  follow  a 
set  of  production  standards  and 
practices  that  meet  the  requirements  of 
tbe  Act  and  the  regulations.  This 
regulation  prohibits  the  use  of  excluded 
methods  in  organic  operations.  The 
presence  of  a  detectable  residue  of  a 
product  of  excluded  methods  alone  does 
not  necessarily  constitute  a  violation  of 
this  regulation.  As  long  as  an  organic 
operation  has  not  used  excluded 
methods  and  takes  reasonable  steps  to 
avoid  contact  with  the  products  of 
excluded  methods  as  detailed  in  their 
approved  organic  system  plan,  the 
unintentional  presence  of  the  products 
of  excluded  methods  should  not  affect 
the  status  of  an  organic  product  or 
operation. 

Issues  of  pollen  drift  are  also  not 
confined  to  the  world  of  organic 
agriculture.  For  example,  plant  breeders 
and  seed  companies  must  ensure 
genetic  identity  of  plant  varieties  by 
minimizing  any  cross-pollination  that 
might  result  from  pollen  drift.  Under 
research  conditions,  small-scale  field 
tests  of  genetically  engineered  plants 
incorporate  various  degrees  of  biological 
containment  to  limit  the  possibility  of 
gene  flow  to  other  sexually  compatible 
plants.  Federal  regulatory  agencies 
might  impose  specific  planting 
requirements  to  limit  pollen  drift  in 
certain  situations.  Farmers  planting 
nonbiotechnology-derived  varieties  may 
face  similar  kinds  of  questions  if  cross- 
pollination  by  biotechnology-derived 
varieties  alters  the  marketability  of  their 
crop.  These  discussions  within  the 
broader  agricultural  community  may 
lead  to  new  approaches  to  addressing 
these  issues.  "They  are,  however,  outside 
the  scope  of  this  regulation  by 
definition. 

(2)  Additional  NOP  Standards  for 
Specific  Production  Categories.  Many 
commenters  asked  that  the  NOP  include 
in  the  final  rule  certification  standards 
for  apiculture,  greenhouses, 
mushrooms,  aquatic  species,  culinary 
herbs,  pet  food,  and  minor  animal 
species  (e.g.,  rabbits)  food.  The  NOP 
intends  to  provide  standards  for 
categories  where  the  Act  provides  the 
authority  to  promulgate  standards. 


During  the  18-month  implementation 
period,  the  NOP  intends  to  publish  for 
comment  certification  standards  for 
apiculture,  mushrooms,  greenhouses 
and  aquatic  animals.  These  standards 
will  build  upon  the  existing  final  rule 
and  will  address  only  the  unique 
requirements  necessary  to  certify  these 
specialized  operations. 

Some  of  the  other  questions  raised  by 
commenters  are  already  addressed  in 
the  final  rule.  For  example,  feed  for 
minor  species  is  covered  by  livestock 
feed  provisions  within  subpart  C  and 
the  livestock  feed  labeling  provisions 
wdthin  subpart  D.  The  production  and 
utilization  of  culinary  herbs,  including 
herbal  teas,  is  covered  by  the  provisions 
of  the  final  rule.  We  do  not  envision 
needing  to  do  additional  rulemaking  on 
these  two  categories. 

Other  requests  by  commenters  have 
not  been  addressed.  We  have  not 
addressed  the  labeling  of  pet  food 
within  this  final  rule  because  of  the 
extensive  consultation  that  will  be 
required  between  USDA,  the  NOSB,  and 
the  pet  food  industry  before  any 
standards  on  this  category  could  be 
considered. 

(3)  Standards  for  Cosmetics,  Body 
Care  Products,  and  Dietary 
Supplements.  A  few  commenters  asked 
that  the  NOP  include  in  the  final  nde 
certification  standards  for  cosmetics, 
body  care  products,  and  dietary 
supplements.  Producers  and  handlers  of 
agricultural  products  used  as 
ingredients  in  cosmetics,  body  care 
products,  and  dietary  supplements 
could  be  certified  imder  these 
regulations.  Producers  and  handlers  of 
these  ingredients  might  find  an 
increased  market  value  for  their 
products  because  of  the  additional 
assurance  afforded  by  certification.  The 
ultimate  labeling  of  cosmetics,  body 
care  products,  and  dietary  supplements, 
however,  is  outside  the  scope  of  these 
regulations. 

(4)  Private  Label  Products.  Many 
commenters  asked  about  the 
certification  status  of  so-called  "private 
label  products."  Private  label  products 
are  items  for  which  a  retailer  contracts 
with  a  processor  to  produce  the  product 
to  the  retailer's  specifications  and  to  be 
sold  under  the  retailer's  name. 
Commenters  believe  the  proposed  rule 
was  imclear  on  the  certification 
requirements  for  these  products.  Any 
product  labeled  as  "100  organic," 
"organic,"  or  "made  with  *  *  *"must 
be  certified  regardless  of  the  business 
arrangements  under  which  the  product 
was  produced.  When  a  retail  operation 
contracts  for  the  production,  packaging, 
or  labeling  of  organic  product,  it  is  the 
certified  production  or  handling 


operation  that  is  responsible  for 
complying  with  the  applicable  organic 
production  or  handling  regulations. 

(5)  State  Oversight  of  Exempt  and 
Excluded  Operations.  Many 
commenters  asked  for  clarification  on 
the  State's  enforcement  responsibility 
for  exempt  and  excluded  operations. 
The  NOP  is  ultimately  responsible  for 
the  oversight  and  enforcement  of  the 
program,  including  oversight  of  exempt 
and  excluded  operations  and  cases  of 
fraudulent  or  misleading  labeling.  We 
expect,  however,  that  States  would  want 
to  monitor  for  false  claims  or  misleading 
labeling  under  these  regulations  and 
would  forward  any  complaints  to  the 
NOP.  States  that  have  an  approved  SOP 
which  includes  regidation  of  operations 
excluded  under  the  NOP  would  be 
required  to  enforce  those  provisions. 

(6)  Nonedible  Fibers  Products  in  the 
NOP.  Some  commenters  asked  the  NOP 
to  clarify  the  certification  status  of  fibers 
such  as  cotton  and  flax.  The  final  rule 
allows  for  certification  of  organically 
produced  fibers  such  as  cotton  and  flax. 
However,  the  processing  of  these  fibers 
is  not  covered  by  the  final  rule. 
Therefore,  goods  that  utilize  organic 
fibers  in  their  manufacture  may  only  be 
labeled  as  a  "made  with  *  *  *" 
product;  e.g..  a  cotton  shirt  labeled 
"made  with  organic  cotton." 

(7)  Recordkeeping  for  Operations  That 
Produce  Organic  and  Nonorganic 
Product.  Several  commenters 
recommended  that  "split  operations," 
which  are  operations  producing  organic 
and  nonorganic  agricultiu-al  products, 
be  required  to  maintain  separate 
records.  These  commenters  believe  that 
the  proposed  rule  did  not  provide 
adequate  provision  for  the  maintenance 
of  separate  recordkeeping.  The 
provisions  within  section  205.103(b)(1) 
and  (b)(2)  do  indicate  that  operations 
which  produce  both  organic  and 
nonorganic  agricultural  products  must 
maintain  a  recordkeeping  system  that 
differentiates  the  organic  portion  of  the 
operations  from  the  records  related  to 
other  portions  of  operations. 

(8)  NOP  Program  Manual.  A  few 
commenters,  particularly  States,  noted 
that  the  proposed  rule  made  several 
references  to  program  manuals  as  a 
mechanism  for  further  clarifying  certeiin 
portions  of  the  rule.  These  commenters 
asked  whether  certifying  agents  should 
consider  information  contained  in  these 
manuals  as  enforceable  regulations. 
NOP  program  manuals  cannot  be  and 
are  not  intended  to  be  the  equivalent  of 
regulations.  Rather,  the  NOP  envisions 
development  of  a  program  manual  to 
serve  as  guidance  for  certifying  agents 
regarding  implementation-  and 
certification-related  issues.  Material 


contained  within  the  program  manual 
will  be  designed  to  address  tbe  organic 
agriculture  principles  of  each  final  rule 
section,  as  appropriate,  and  to  offer 
information  that  certifying  agents 
should  consider  in  making  certification 
decisions  that  will  be  reliably  uniform 
throughout  the  country.  The  use  of 
program  manuals  as  guidance  to  assist 
in  developing  uniform  certification 
decisions  is  a  standard  industry 
practice,  and  the  NOP  has  compiled 
examples  of  program  manuals  from  both 
large  and  small  certifiers.  Because  the 
NOP  intends  to  use  the  examples  it  has 
acquired  as  the  basis  for  any  NOP 
guidance  manual,  we  believe  that  most 
certifying  agents  will  find  such  NOP 
manual,  when  developed,  familiar  and 
useful.  Additionally,  we  will  use  the 
NOSB  public  meeting  process  to  seek 
guidance  from  industry  and  the  public 
on  what  information  would  be  useful  in 
a  program  manual  and  to  provide  input 
on  the  program  manual  as  it  is 
developed.  Of  course,  if  in  developing 
program  guidance,  it  appears  that 
modifications  or  changes  in  the  NOP 
final  rule  are  required,  such 
modifications  would  be  made  through 
notice  and  comment  rulemaking. 

(9)  Use  of  Products  from  Exempt 
Operations  as  Organic  Ingredients.  A 
few  commenters  responded  to  the 
question  in  the  proposed  rule  in  which 
we  asked  whether  handlers  should  be 
allowed  to  identify  orgeinically 
produced  products  produced  by  exempt 
production  operations  as  organic 
ingredients.  The  proposed  rule  provided 
that  all  ingredients  identified  as  organic 
in  a  multiingredient  product  must  have 
been  produced  by  a  production  or 
handling  operation  certified  by  an 
accredited  certifying  agent. 

The  commenters  supported  this 
position.  These  commenters  believe  that 
the  potential  for  mislabeling  outweighed 
any  financial  benefit  that  might  accrue 
to  exempt  producers  through  expanded 
market  opportunities.  We  concur,  and, 
therefore,  have  retained  the  prohibition 
on  using  products  produced  by  an 
exempt  production  or  handling 
operation  as  organic  ingredients. 

(10)  Exemption  of  Handling 
Operations  Producing  Multiingredient 
Products.  We  have  amended  section 
205.101(a)(3)  by  changing  "50  percent"' 
to  "70  percent"  to  make  it  consistent 
with  the  amendments  to  the  labeling 
provisions.  We  have  also  edited  section 
205.101(a)(4)  for  clarification  piuposes. 
Additionally,  we  amended  sections 
205.101(a)(3)  and  205.101(a)(4)  by  citing 
the  labeling  requirements  of  section 
205.305.  These  amendments  have  been 
made  to  clarify  that  handling  operations 
exempted  under  these  sections  are 
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subject  to  the  labeling  requirements  of 
section  205.305. 

(11)  Production  and  Handling  in 
Compliance  with  Federal  Statutes  We 
have  amended  section  205  102  by 
removing  paragraph  (c).  This  paragraph 
provided  that  any  agricultural  prudurt 
that  is  sold,  labeled,  or  represented  as 
"100  percent  organic."  "organic."  or 
"made  with  organic  (specified 
ingredients)"  must  be  produced  and 
handled  in  compliance  with  applicable 
Federal  statutes  and  their  implementing 
regulations.  We  have  taken  this  action 
because  the  provision  is  an  identical 
restatement  of  section  2120(f)  (7  U.S.C. 
6519(0)  of  the  Act.  The  .\ct  makes  clear 
that  all  production  and  handling 
operations  are  to  comply  with  all 
applicable  Federal  statutes  and  their 
implementing  regulations.  Therefore,  it 
is  unnecessarv  to  repeat  the  requirement 
in  these  regulations. 

(12)  Foreign  Applicants.  We  have 
removed  section  205.104.  which 
provided  that  the  regulations  in  this 
part,  as  applicable,  apply  equally  to 
domestic  and  foreign  applicants  for 
accreditation,  accredited  certifying 
agents,  domestic  and  foreign  applicants 
for  certification  as  organic  production  or 
handling  operations,  and  certified 
organic  production  and  handling 
operations  unless  otherwise  specified. 
These  regulations,  as  written,  apply 
equally  to  all  applicants  for 
accreditation,  accredited  certifying 
agents,  applicants  for  organic 
certification,  and  certified  organic 
operations.  Accordingly,  we  have 
determined  that  section  205.104  is  not 
necessary. 

Subpart  C — Organic  Crop.  Wild  Crop, 
Livestock,  and  Handling  Requirements 
Description  of  Regidations 

General  Requirements 

This  subpart  sets  forth  the 
requirements  with  which  production 
and  handling  operations  must  comply 
in  order  to  sell,  label,  or  represent 
agricultural  products  as    100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients  or  food 
group(s))  "  The  producer  or  handler  of 
an  organic  production  or  handling 
operation  must  comply  with  all 
applicable  provisions  of  subpart  ('.  Any 
production  practice  implemented  in 
accordance  with  this  subpart  must 
maintain  or  improve  the  natural 
resources,  including  soil  and  water 
quality,  of  the  operation.  Production 
and  handling  operations  which  sell, 
label,  or  represent  agricultural  products 
as  organic  in  any  manner  and  which  are 
exempt  or  excluded  from  certification 
must  comply  with  the  requirements  of 


this  subpart,  except  for  the  development 
of  an  organic  system  plan. 

Production  and  Handling  IGeneralj 

The  Organic  Food  Production  Act  of 
1990  (OFPA  or  Act)  requires  that  all 
crop,  wild  crop,  livestock,  and  handling 
operations  requiring  certification  submit 
an  organic  system  plan  to  their 
certifying  agent  and,  where  applicable, 
the  State  organic  program  (SOP).  The 
organic  system  plan  is  a  detailed 
description  of  how  an  operation  will 
achieve,  document,  and  sustain 
compliance  with  all  applicable 
provisions  in  the  OFPA  and  these 
regulations.  The  certifying  agent  must 
concur  that  the  proposed  organic  system 
plan  fulfills  the  requirements  of  subpart 
C.  and  any  subsequent  modification  of 
the  organic  plan  by  the  producer  or 
handler  must  receive  the  approval  of  the 
i;ertifying  agent. 

The  organic  system  plan  is  the  forum 
through  which  the  producer  or  handler 
and  certifying  agent  collaborate  to 
define,  on  a  site-specific  basis,  how  to 
achieve  and  document  compliance  with 
the  requirements  of  certification.  The 
organic  system  plan  commits  the 
producer  or  handler  to  a  sequence  of 
practices  and  procedures  resulting  in  an 
operation  that  complies  with  every 
applicable  provision  in  the  regulations. 
Accreditation  qualifies  the  certifying 
agent  tu  attest  to  whether  an  organic 
system  plan  comports  with  the  organic 
standard.  The  organic  system  plan  must 
be  negotiated,  enacted,  and  amended 
through  an  informed  dialogue  between 
certifying  agent  and  producer  or 
handier,  and  it  must  be  responsive  to 
the  unique  characteristics  of  each 
operation. 

.^n  organic  system  plan  contains  six 
components.  First,  the  organic  system 
plan  must  describe  the  practices  and 
procedures  used,  including  the 
frequency  with  which  they  will  be  used, 
in  the  certified  operation.  Second,  it 
must  list  and  characterize  each 
substance  used  as  a  production  or 
handling  input,  including  the 
documentation  of  commercial 
availability,  as  applicable.  Third,  it  must 
identify  the  monitoring  techniques 
which  will  be  used  to  verify  that  the 
organic  plan  is  being  implemented  in  a 
manner  which  complies  with  all 
applicable  requirements.  Fourth,  it  must 
explain  the  recordkeeping  system  used 
to  preserve  the  identity  of  organic 
products  from  the  point  of  certification 
through  delivery  to  the  customer  who 
assumes  legal  title  to  the  goods.  Fifth, 
the  organic  system  plan  must  describe 
the  management  practices  and  physical 
barriers  established  to  prevent 
commingling  of  organic  and  nonorganic 


products  on  a  split  operation  and  to 
prevent  contact  of  organic  production 
and  handling  operations  and  products 
with  prohibited  substances.  Finally,  the 
organic  system  plan  must  contain  the 
additional  information  deemed 
necessary  by  the  certifying  agent  to 
evaluate  site-specific  conditions 
relevant  to  compliance  with  these  or 
applicable  State  program  regulations. 
Producers  or  handlers  may  submit  a 
plan  developed  to  comply  with  other 
Federal.  State,  or  local  regulatory 
programs  if  it  fulfills  the  requirements 
of  an  organic  system  plan. 

The  first  element  of  the  organic 
system  plan  requires  a  narrative  or  other 
descriptive  format  that  identifies  the 
practices  and  procedures  to  be 
performed  and  maintained,  including 
the  frequency  with  which  they  will  be 
performed.  Practices  are  tangible 
production  and  handling  techniques, 
such  as  the  method  for  applying 
manure,  the  mechanical  and  biological 
methods  used  to  prepare  and  combine 
ingredients  and  package  finished 
products,  and  the  measures  taken  to 
exclude  pests  from  a  facility.  Procedures 
are  the  protocols  established  for 
selecting  appropriate  practices  and 
materials  for  use  in  the  organic  system 
plan,  such  as  a  procedure  for  locating 
commercially  available,  organically 
produced  seed.  Procedures  reflect  the 
decision-making  process  used  to 
implement  the  organic  system  plan. 

By  requiring  information  on  the 
frequency  with  which  production  and 
handling  practices  and  procedures  will 
be  performed,  the  final  rule  requires  an 
organic  system  plan,  to  include  an 
implementation  schedule,  including 
information  on  the  timing  and  sequence 
of  all  relevant  production  and  handling 
activities.  The  plan  will  include,  for 
example,  information  about  planned 
crop  rotation  sequences,  the  timing  of 
any  applications  of  organic  materials, 
and  the  timing  and  location  of  soil  tests. 
Livestock  management  practices  might 
describe  development  of  a  rotational 
grazing  plan  or  addition  of  mineral 
supplements  to  the  feed  supply.  A 
handling  operation  might  identify  steps 
involved  in  locating  and  contracting 
with  farmers  who  could  produce 
organic  ingredients  that  were  in  short 
supply. 

Tne  second  element  that  must  be 
included  in  an  organic  system  plan  is 
information  on  the  application  of 
substances  to  land,  facilities,  or 
agricult\ual  products.  This  requirement 
encompasses  both  natioral  and  synthetic 
materials  allowed  for  use  in  production 
and  handling  operations.  For  natural 
materials  which  may  be  used  in  organic 
operations  under  specific  restrictions. 


the  organic  plan  must  detail  how  the 
application  of  the  materials  will  comply 
with  those  restrictions.  For  example, 
farmers  who  apply  manure  to  their 
fields  must  document  in  their  organic 
system  plans  how  they  will  prevent  that 
application  from  contributing  to  water 
contamination.  A  producer  and  handler 
who  bases  the  selection  of  seed  and 
planting  stock  material  under  section 
205.204  or  an  agricultural  ingredient 
under  section  205.301  on  the 
commercial  availability  of  that 
substance  must  provide  documentation 
in  the  organic  system  plan. 

The  third  element  of  the  organic 
system  plan  is  a  description  of  the 
methods  used  to  evaluate  its 
effectiveness.  Producers  and  handlers 
are  responsible  for  identifying 
measurable  indicators  that  can  be  used 
to  evaluate  how  well  they  are  achieving 
the  objectives  of  the  operation.  For 
example,  production  objectives  could  be 
measured  through  regular  tallies  of 
bushels  or  pounds  of  product  sold  from 
the  farm  or  in  numbers  of  cases  sold 
from  a  handUng  operation.  Indicators 
that  can  identify  changes  in  quality  or 
effectiveness  of  management  practices 
could  be  relatively  simple,  such  as  the 
information  contained  in  a  standard  soil 
test.  The  specific  indicators  used  to 
evaluate  a  given  organic  system  plan 
will  be  determined  by  the  producer  or 
handler  in  consultation  with  the 
certifying  agent.  Thus,  if  the  organic 
system  plan  calls  for  improvements  in 
soil  organic  matter  content  in  a 
particular  field,  it  would  include 
provisions  for  analyzing  soil  organic 
matter  levels  at  periodic  intervals.  If 
herd  health  improvement  is  an 
objective,  factors  such  as  somatic  cell 
count  or  observations  about  changes  in 
reproductive  patterns  might  be  used  as 
indicators. 

The  fourth  element  of  the  organic 
system  plan  is  a  description  of  the 
recordkeeping  system  used  to  verify  and 
document  an  audit  trail,  as  appropriate 
to  the  operation.  For  each  crop  or  wild- 
crop  harvested,  the  audit  trail  must  trace 
the  product  from  the  field,  farm  parcel, 
or  area  where  it  is  harvested  through  the 
transfer  of  legal  title.  A  livestock 
operation  must  trace  each  animal  from 
its  entrance  into  through  removal  from 
the  organic  operation.  A  handling 
operation  must  trace  each  product  that 
is  handled  and  sold,  labeled,  or 
represented  as  organic  fit)m  the  receipt 
of  its  constituent  ingredients  to  the  sale 
of  the  processed  product. 

The  fifth  element  which  must  be 
included  in  an  organic  system  plan 
pertains  to  split  production  or  handling 
operations.  This  provision  requires  an 
operation  that  produces  both  organic 


and  nonorganic  products  to  describe  the 
management  practices  and  physical 
barriers  established  to  prevent 
commingling  of  organic  and  nonorganic 
products.  This  requirement  addresses 
contact  of  organic  products,  including 
livestock,  organic  field  units,  storage 
areas,  and  packaging  to  be  used  for 
organic  products,  with  prohibited 
substances. 

The  specific  requirements  to  be 
included  in  an  organic  system  plan  are 
not  listed  here.  The  accreditation 
process  provides  an  assurance  that 
certifying  agents  are  competent  to 
determine  the  specific  documentation 
they  require  to  review  and  evaluate  an 
operation's  organic  system  plan.  Section 
205.200(a)(6)  allows  a  certifying  agent  to 
request  additional  information  needed 
to  determine  that  an  organic  system 
plan  meets  the  requirements  of  this 
subpart.  The  site-specific  nature  of 
organic  production  and  handling 
necessitates  that  certifying  agents  have 
the  authority  to  determine  whether 
specific  information  is  needed  to  carry 
out  their  function. 

Crop  Production 

Any  field  or  farm  parcel  used  to 
produce  an  organic  crop  must  have  been 
managed  in  accordance  with  the 
requirements  in  sections  205.203 
through  205.206  and  have  had  no 
prohibited  substances  applied  to  it  for  at 
least  3  years  prior  to  harvest  of  the  crop. 
Such  fields  and  farm  parcels  must  also 
have  distinct,  defined  boundaries  and 
buffer  zones  to  prevent  contact  with  the 
land  or  crop  by  prohibited  substances 
applied  to  adjoining  land. 

A  producer  of  an  organic  crop  must 
manage  soil  fertility,  including  tillage 
and  cultivation  practices,  in  a  manner 
that  maintains  or  improves  the  physical, 
chemical,  and  biological  condition  of 
the  soil  and  minimizes  soil  erosion.  The 
producer  must  manage  crop  nutrients 
and  soil  fertility  through  rotations,  cover 
crops,  and  the  application  of  plant  and 
animal  materials.  The  producer  must 
manage  plant  and  animal  materials  to 
maintain  or  improve  soil  organic  matter 
content  in  a  manner  that  does  not 
contribute  to  contamination  of  crops, 
soil,  or  water  by  plant  nutrients, 
pathogenic  organisms,  heavy  metals,  or 
residues  of  prohibited  substances.  Plant 
and  animal  materials  include  raw 
animal  manure,  composted  plant  and 
animal  materials,  and  uncomposted 
plant  materials.  Raw  animal  manure 
must  either  be  composted,  applied  to 
land  used  for  a  crop  not  intended  for 
human  consxmiption.  or  incorporated 
into  the  soil  at  least  90  days  before 
harvesting  an  edible  product  that  does 
not  come  into  contact  with  the  soil  or 


soil  particles  and  at  least  120  days 
before  harvesting  an  edible  product  that 
does  come  into  contact  with  the  soil  or 
soil  particles.  Composted  plant  or 
animal  materials  must  be  produced 
through  a  process  that  establishes  an 
initial  carbon-to-nitrogen  (C:N)  ratio  of 
between  25:1  and  40:1  and  achieves  a 
temperature  between  131T  and  170°F. 
Composting  operations  that  utilize  an 
in-vessel  or  static  aerated  pile  system 
must  maintain  a  temperature  within  that 
range  for  a  minimum  of  3  days. 
Composting  operations  that  utilize  a 
windrow  composting  system  must 
maintain  a  temperature  within  that 
range  for  a  minimum  of  15  days,  during 
which  time  the  materials  must  be  turned 
five  times. 

In  addition  to  these  practices  and 
materials,  a  producer  may  apply  a  crop 
nutrient  or  soil  amendment  included  on 
the  National  List  of  synthetic  substances 
allowed  in  crop  production.  The 
producer  may  apply  a  mined  substance 
of  low  solubility.  A  mined  substance  of 
high  solubility  may  only  be  applied  if 
the  substance  is  used  in  compliance 
with  the  annotation  on  the  National  List 
of  nonsynthetic  materials  prohibited  in 
crop  production.  Ashes  of  untreated 
plant  or  animal  materials  which  have 
not  been  combined  with  a  prohibited 
substance  and  which  are  not  included 
on  the  National  List  of  nonsynthetic 
substances  prohibited  for  use  in  organic 
crop  production  may  be  used  to  produce 
an  organic  crop.  A  plant  or  animal 
material  that  has  been  chemically 
altered  by  a  manufacturing  process  may 
be  used  only  if  it  is  included  on  the 
National  List  of  synthetic  substances 
allowed  for  use  in  organic  production. 
The  producer  may  not  use  any  fertilizer 
or  composted  plant  and  animal  material 
that  contains  a  synthetic  substance  not 
allowed  for  crop  production  on  the 
National  List  or  use  sewage  sludge. 
Burning  crop  residues  as  a  means  of 
disposal  is  prohibited,  except  that 
burning  may  be  used  to  suppress  the 
spread  of  disease  or  to  stimulate  seed 
germination. 

The  producer  must  use  organically 
grown  seeds,  cinnual  seedlings,  and 
planting  stock.  The  producer  may  use 
untreated  nonorganic  seeds  and 
planting  stock  when  equivalent  organic 
varieties  are  not  commercially  available, 
except  that  organic  seed  must  be  used 
for  the  production  of  edible  sprouts. 
Seed  and  planting  stock  treated  with 
substances  that  appear  on  the  National 
List  may  be  used  when  an  organically 
produced  or  untreated  variety  is  not 
commercially  available.  Nonorganically 
produced  annual  seedlings  may  be  used 
when  a  temporary  variance  has  been 
established  due  to  damage  caused  by 
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unavoidable  business  interruption,  such 
as  fire,  flood,  or  frost.  Planting  stock 
used  to  produce  a  perennial  crop  mav 
be  sold  as  organically  produced  planting 
stock  after  it  has  been  maintained  under 
a  system  of  organic  management  for  at 
least  1  vear.  Seeds,  annual  seedlings, 
and  planting  stock  treated  with 
prohibited  substances  may  be  used  to 
produce  an  organic  crop  when  the 
application  of  the  substance  is  a 
requirement  of  Federal  or  State 
phylosanifary  regulations. 

The  producer  is  required  to 
implement  a  crop  rotation,  including 
but  not  limited  to  sod.  cover  crops, 
green  manure  crops,  and  catch  crops. 
The  crop  rotation  must  maintain  or 
improve  soil  organic  matter  content, 
provide  for  effective  pest  management 
in  perennial  crops,  manage  deficient  or 
excess  plant  nutrients,  and  control 
erosion  to  the  extent  that  these 
functions  are  applicable  to  the 
operation 

The  producer  must  use  preventive 
practices  to  manage  crop  pests,  weeds, 
and  diseases,  including  but  not  limited 
to  crop  rotation,  soil  and  c:rop  nutrient 
management,  sanitation  measures,  and 
cultural  practices  that  enhance  crop 
health.  Such  cultural  practices  include 
the  selection  of  plant  species  and 
varieties  with  regard  to  suitability  to 
site-specific  conditions  and  resistance  to 
prevalent  pests,  weeds,  and  diseases 
Mechanical  and  biological  methods  that 
do  not  entail  application  of  synthetic 
substances  may  be  used  as  needed  to 
control  pest.  weed,  and  disease 
problems  that  may  occur.  Pest  control 
practices  include  augmentation  or 
introduction  of  pest  predators  or 
parasites;  development  of  habitat  for 
natural  enemies;  and  nonsynthetic 
controls  such  as  lures,  traps,  and 
repellents.  Weed  management  practices 
include  mulching  with  fully 
biodegradable  materials;  mowing; 
livestock  grazing;  hand  weeding  and 
mechanical  cultivation;  flame,  heat,  or 
electrical  techniques;  and  plastic  or 
other  synthetic  mulches,  provided  that 
they  are  removed  from  the  field  at  the 
end  of  the  growing  or  harvest  season. 
Disease  problems  may  be  controlled 
through  management  practices  which 
suppress  the  spread  of  disease 
organisms  and  the  application  of 
nonsynthetic  biological,  botanical,  or 
mineral  inputs.  When  these  practices 
are  insufficient  to  prevent  or  control 
crop  pests,  weeds,  and  diseases,  a 
biological  or  botanical  substance  or  a 
synthetic  substance  that  is  allowed  on 
the  National  List  may  be  used  provided 
that  the  conditions  for  using  the 
substance  are  documented  in  the 
organic  system  plan.  The  producer  must 


not  use  lumber  treated  with  arsenate  or 
other  prohibited  materials  for  new 
installations  or  replacement  purposes 
that  comes  into  contact  with  soil  or 
livestock. 

A  wild  crop  that  is  to  be  sold,  labeled, 
or  represented  as  "100  percent  organic." 
"organic."  or  "made  with  organic 
(specified  ingredients  or  food  group(s))" 
must  be  harvested  from  a  designated 
area  that  has  had  no  prohibited 
substances  applied  to  it  for  a  period  of 
3  years  immediately  preceding  the 
harvest  of  the  wild  crop.  The  wild  crop 
must  also  be  harvested  in  a  manner  that 
ensures  such  harvesting  or  gathering 
will  not  be  destructive  to  the 
environment  and  will  sustain  the 
growth  and  production  of  the  wild  crop. 

Uvestock  Production 

Any  livestock  product  to  be  sold, 
labeled,  or  represented  as  organic  must 
be  maintained  under  continuous  organic 
management  from  the  last  third  of 
gestation  or  hatching  with  three 
exceptions.  Poultry  or  edible  poultry 
products  must  be  from  animals  that 
have  been  under  continuous  organic 
management  beginning  no  later  than  the 
second  day  of  life.  Milk  or  milk 
products  must  be  from  animals  that 
have  been  under  continuous  organic 
management  beginning  no  later  than  1 
vear  prior  to  the  production  of  such 
products,  except  for  the  conversion  of 
an  entire,  distinct  herd  to  organic 
production.  For  the  first  9  months  of  the 
vear  of  c:onversion.  the  producer  may 
provide  the  herd  with  a  minimum  of  80- 
percent  feed  that  is  either  organic  or 
produced  from  land  included  in  the 
organic  system  plan  and  managed  in 
compliance  with  organic  crop 
requirements  During  the  final  3  months 
of  the  year  of  conversion,  the  producer 
must  provide  the  herd  feed  in 
compliance  with  section  205.237.  Once 
the  herd  has  been  converted  to  organic 
production,  all  dairy'  animals  shall  be 
under  organic  management  from  the  last 
third  of  gestation.  Livestock  used  as 
breeder  stock  may  be  brought  from  a 
nonorganic  operation  into  an  organic 
operation  at  any  time,  provided  that,  if 
such  livestock  are  gestating  and  the 
offspring  are  to  be  organically  raised 
from  birth,  the  breeder  stock  must  be 
brought  into  the  organic  operation  prior 
to  the  last  third  of  gestation. 

Should  an  animal  be  brought  into  an 
organic  operation  pursuant  to  this 
section  and  subsequently  moved  to  a 
nonorganic  operation,  neither  the 
animal  nor  any  products  derived  from  it 
may  be  sold,  labeled,  or  represented  as 
organic.  Breeder  or  dairy  stock  that  has 
not  been  under  continuous  organic 
management  from  the  last  third  of 


gestation  may  not  be  sold,  labeled,  or 
represented  as  organic  slaughter  stock. 
The  producer  of  an  organic  livestock 
operation  must  maintain  records 
sufficient  to  preserve  the  identity  of  all 
organically  managed  livestock  and  all 
edible  and  nonedible  organic  livestock 
products  produced  on  his  or  her 
operation. 

Except  for  nonsynthetic  substances 
and  synthetic  substances  included  on 
the  National  List  that  may  be  used  as 
feed  supplements  and  additives,  the 
total  feed  ration  for  livestock  managed 
in  an  organic  operation  must  be 
composed  of  agricultural  products, 
including  pasture  and  forage,  that  are 
organically  produced.  Any  portion  of 
the  feed  ration  that  is  handled  must 
comply  with  organic  handling 
requirements.  The  producer  must  not 
use  animal  drugs,  including  hormones, 
to  promote  growrth  in  an  animal  or 
provide  feed  supplements  or  additives 
in  amounts  above  those  needed  for 
adequate  growth  and  health 
maintenance  for  the  species  at  its 
specific  stage  of  life.  The  producer  must 
not  feed  animals  under  organic 
management  plastic  pellets  for  roughage 
or  formulas  containing  urea  or  manure. 
The  feeding  of  mammalian  and  poultry 
slaughter  by-products  to  mammals  or 
poultry  is  prohibited.  The  producer 
must  not  supply  animal  feed,  feed 
additives,  or  feed  supplements  in 
violation  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

The  producer  of  an  organic  livestock 
operation  must  establish  and  maintain 
preventive  animal  health  care  practices. 
The  producer  must  select  species  and 
types  of  livestock  with  regard  to 
suitability  for  site-specific  conditions 
and  resistance  to  prevalent  diseases  and 
parasites.  The  producer  must  provide  a 
feed  ration  including  vitamins, 
minerals,  protein,  and/or  amino  acids, 
fatty  acids,  energy  sources,  and,  for 
ruminants,  fiber.  The  producer  must 
establish  appropriate  housing,  pasture 
conditions,  and  sanitation  practices  to 
minimize  the  occurrence  and  spread  of 
diseases  and  parasites.  Animals  in  an 
organic  livestock  operation  must  be 
maintained  under  conditions  which 
provide  for  exercise,  freedom  of 
movement,  and  reduction  of  stress 
appropriate  to  the  species.  Additionally, 
all  physical  alterations  performed  on 
animals  in  an  organic  livestock 
operation  must  be  conducted  to  promote 
the  animals'  welfare  and  in  a  manner 
that  minimizes  stress  and  pain. 

The  producer  of  an  organic  livestock 
operation  must  administer  vaccines  and 
other  veterinary  biologies  as  needed  to 
protect  the  well-being  of  animals  in  his 
or  her  care.  When  preventive  practices 


and  veterinary  biologies  are  inadequate 
to  prevent  sickness,  the  producer  may 
administer  medications  included  on  the 
National  List  of  synthetic  substances 
allowed  for  use  in  livestock  operations. 
The  producer  may  not  administer 
synthetic  parasiticides  to  breeder  stock 
during  the  last  third  of  gestation  or 
during  lactation  if  the  progeny  is  to  be 
sold,  labeled,  or  represented  as 
organically  produced.  After 
administering  synthetic  parasiticides  to 
dairy  stock,  the  producer  must  observe 
a  90-day  withdrawal  period  before 
selling  the  milk  or  milk  products 
produced  from  the  treated  animal  as 
organically  produced.  Every  use  of  a 
synthetic  medication  or  parasiticide 
must  be  incorporated  into  the  livestock 
operation's  organic  system  plan  subject 
to  approval  by  the  certifying  agent. 

Tne  producer  of  an  organic  livestock 
operation  must  not  treat  an  animal  in 
that  operation  with  antibiotics,  any 
synthetic  substance  not  included  on  the 
National  List  of  synthetic  substances 
allowed  for  use  in  livestock  production, 
or  any  substance  that  contains  a 
nonsynthetic  substance  included  on  the 
National  List  of  nonsynthetic  substances 
prohibited  for  use  in  organic  livestock 
production.  The  producer  must  not 
administer  any  animal  drug,  other  than 
vaccinations,  in  the  absence  of  illness. 
The  use  of  hormones  for  growrth 
promotion  is  prohibited  in  organic 
livestock  production,  as  is  the  use  of 
synthetic  parasiticides  on  a  routine 
basis.  The  producer  must  not  administer 
synthetic  parasiticides  to  slaughter  stock 
or  administer  any  animal  drug  in 
violation  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  The  producer  must  not 
withhold  medical  treatment  from  a  sick 
animal  to  maintain  its  organic  status. 
All  appropriate  medications  and 
treatments  must  be  used  to  restore  an 
animal  to  health  when  methods 
acceptable  to  organic  production 
standards  fail.  Livestock  that  are  treated 
with  prohibited  materials  must  be 
clearly  identified  and  shall  not  be  sold, 
labeled,  or  represented  as  organic. 

A  livestock  producer  must  document 
in  his  or  her  organic  system  plan  the 
preventative  measures  he  or  she  has  in 
place  to  deter  illness,  the  allowed 
practices  he  or  she  will  employ  if  illness 
occurs,  and  his  or  her  protocol  for 
determining  when  a  sick  animal  must 
receive  a  prohibited  animal  drug.  These 
standards  will  not  allow  an  organic 
system  plan  that  envisions  an 
acceptable  level  of  chronic  illness  or 
proposes  to  deal  with  disease  by 
sending  infected  animals  to  slaughter. 
The  organic  system  plan  must  reflect  a 
proactive  approach  to  health 
management,  drawing  upon  allowable 


practices  and  materials.  Animals  with 
conditions  that  do  not  respond  to  this 
approach  must  be  treated  appropriately 
and  diverted  to  nonorganic  markets. 

The  producer  of  an  organic  livestock 
operation  must  establish  and  mainteun 
livestock  living  conditions  for  the 
animals  under  his  or  her  care  which 
accommodate  the  health  and  natural 
behavior  of  the  livestock.  The  producer 
must  provide  access  to  the  outdoors, 
shade,  shelter,  exercise  areas,  fresh  air, 
and  direct  sunlight  suitable  to  the 
species,  its  stage  of  production,  the 
climate,  and  the  environment.  This 
requirement  includes  access  to  pasture 
for  ruminant  animals.  The  producer 
must  also  provide  appropriate  clean,  dry 
bedding,  and,  if  the  bedding  is  typically 
consumed  by  the  species,  it  must 
comply  with  applicable  organic  feed 
requirements.  The  producer  must 
provide  shelter  designed  to  allow  for  the 
natural  maintenance,  comfort  level,  and 
opportunity  to  exercise  appropriate  to 
the  species.  The  shelter  must  also 
provide  the  temperature  level, 
ventilation,  and  air  circulation  suitable 
to  the  species  and  reduce  the  potential 
for  livestock  injury.  The  producer  may 
provide  temporary  confinement  of  an 
animal  because  of  inclement  weather: 
the  animal's  stage  of  production; 
conditions  under  which  the  health, 
safety,  or  well-being  of  the  animal  could 
be  jeopardized;  or  risk  to  soil  or  water 
quality.  The  producer  of  an  organic 
livestock  operation  is  required  to 
manage  manure  in  a  manner  that  does 
not  contribute  to  contamination  of 
crops,  soil,  or  water  by  plant  nutrients, 
heavy  metals,  or  pathogenic  organisms 
and  optimizes  nutrient  recycling. 

Handling 

Mechanical  or  biological  methods  can 
be  used  to  process  an  agricultural 
product  intended  to  be  sold,  labeled,  or 
represented  as  "100  percent  organic," 
"organic,"  or  "made  with  organic 
ingredients"  for  the  purpose  of  retarding 
spoilage  or  otherwise  preparing  the 
agricultural  product  for  market. 
Processed  multiingredient  products 
labeled  "100  percent  organic,"  may  only 
use  wholly  organic  ingredients, 
pursuant  to  paragraph  (a)  of  section 
205.301.  Nonagricultural  substances 
that  are  allowed  for  use  on  the  National 
List  and  nonorganically  produced 
agricultural  products  may  be  used  in  or 
on  "organic"  and  "made  with  *   *   *" 
products  pursuant  to  paragraphs  fb)  and 
(c)  of  section  205.301.  respectively. 
Docimientation  of  commercial 
availability  of  each  substance  to  be  used 
as  a  nonorganic  ingredient  in  products 
labeled  "organic"  must  be  listed  in  the 


organic  handling  system  plan  in 
accordance  with  section  205.201. 

Handlers  are  prohibited  from  using: 
(1)  Ionizing  radiation  for  the  treatment 
or  processing  of  foods:  (2)  ingredients 
produced  using  excluded  methods:  or 
(3)  volatile  synthetic  solvents  in  or  on 
a  processed  product  or  any  ingredient 
which  is  sold,  labeled,  or  represented  as 
organic.  The  prohibition  on  ionizing 
radiation  for  the  treatment  or  processing 
of  foods  is  discussed  under 
Applicability,  section  205.105.  This  rule 
does  not  prohibit  an  organic  handling 
operation  from  using  Food  and  Drug 
Administration  (FDA)-approved  X-rays 
for  inspecting  packaged  foods  for 
foreign  objects  that  may  be 
inadvertently  commingled  in  the 
packaged  product. 

The  two  paragraphs  on  excluded 
methods  and  ionizing  radiation  in 
section  205.270(c)  of  the  proposed  rule 
are  replaced  with  new  paragraph  (c)(1) 
which  cross-references  those  practices 
under  paragraphs  (e)  and  (f)  of  section 
205.105.  New  section  205.105  clearly 
specifies  that  ionizing  radiation  and 
excluded  methods  are  two  practices  that 
handlers  must  not  use  in  producing 
organic  agricultural  products  and 
ingredients.  The  prohibition  on  the  use 
of  volatile  synthetic  solvents,  also 
included  under  paragraph  (c)  of  section 
205.270  does  not  apply  to  nonorganic 
ingredients  in  "made  with  *   *   *  " 
products. 

The  practice  standard  for  facility  pest 
management  under  section  205.271 
requires  the  producer  or  handler 
operating  a  facility  to  use  management 
practices  to  control  and  prevent  pest 
infestations.  Prevention  practices  in 
paragraph  (a)  include  removing  pest 
habitats,  food  sources,  and  breeding 
areas:  preventing  access  to  handling 
facilities:  and  controlling  environmental 
factors,  such  as  temperature,  light, 
humidity,  atmosphere,  and  air 
circulation,  to  prevent  pest 
reproduction.  Permitted  pest  control 
methods  in  paragraph  (b)  include 
mechanical  or  physical  controls,  such  as 
traps,  light,  or  sound.  Lures  and 
repellents  using  nonsynthetic 
substances  may  be  used  as  pest  controls. 
Lures  and  repellents  with  synthetic 
substances  that  are  allowed  on  the 
National  List  also  may  be  used. 
Prevention  and  control  practices  in 
paragraphs  (a)  and  (b)  may  be  used 
concurrently. 

If  the  practices  in  paragraphs  (a)  and 

(b)  are  not  effective,  amended  paragraph 

(c)  provides  that  handlers  may  then  use 
a  nonsynthetic  or  synthetic  substance 
consistent  with  National  List.  If  the 
measures  and  substances  provided 
under  paragraphs  (a),  (b).  and  (c)  are  not 
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effective,  synthetic  substances  not  on 
the  National  List  may  be  used  to  contml 
pest  infestations.  Under  new  paragraph 
(d),  the  handler  and  the  operation's 
certifying  agent,  prior  to  using  such  a 
substance,  must  agree  on  the  substance 
to  be  used  to  control  the  pest,  mea.sures 
to  be  taken  to  prevent  contact  with 
organically  produced  product,  and 
ingredients  that  may  be  in  the  handling 
facility. 

This  rule  recognizes  that  certain  local. 
State,  and  Federal  laws  or  regulations 
may  require  intervention  with 
prohibited  substances  before  or  at  the 
same  time  substances  allowed  in 
paragraphs  (b)  and  (c)  are  used.  To  the 
extent  that  this  occurs,  this  rule  permits 
the  handler  to  follow  such  laws  and 
regulations  to  market  a  product  as 
organically  handled,  provided  that  the 
product  does  not  come  into  contact  with 
the  pest  control  substance  used. 

Tne  extent  of  pest  infestation  cannot 
be  foreseen  when  an  organic:  plan  is 
submitted  by  the  certified  operation  and 
approved  by  the  certifying  agent  A 
handler  who  uses  any  nonsynthetic  f)r 
synthetic  substance  to  control  facility 
pests  must  update  its  organic  handling 
system  plan  to  address  all  measures 
taken  or  intended  to  be  taken  to  prevent 
contact  between  the  substance  and  anv 
organically  produced  ingredient  or 
finished  product. 

Section  205.272  provides  additional 
practice  standards  that  must  be  followed 
by  an  organic  handling  operation  to 
prevent  the  commingling  of  organic  and 
nonorganic  products  and  to  protect 
organic  products  from  contact  with 
prohibited  substances.  .\n  organic 
handling  operation  must  not  use 
packaging  materials  and  storage 
containers  or  bins  that  contain  a 
synthetic  fungicide,  preservative,  or 
fumigant  in  handling  an  organic 
product.  The  operation  also  must  not 
use  or  reuse  any  storage  bin  or  container 
that  was  previously  in  contact  with  any 
prohibited  substance  unless  the  reusable 
bin  or  container  has  been  thoroughh 
cleaned  and  poses  no  risk  of  prohibited 
materials  contacting  the  organic 
product. 

Temporary  Variances 

This  subpart  establishes  conditions 
under  which  certified  organic 
operations  may  receive  temporary 
variances  from  the  production  and 
handling  provisions  <if  this  subpart.  The 
Administrator  may  establish  temporary 
variances  due  to:  (1)  Natural  disasters 
declared  by  the  Secretary;  (2) 
unavoidable  business  interruption 
caused  by  natural  catastrophes  such  as 
drought,  wind.  fire,  flood,  excessive 
moisture,  hail,  tornado,  or  earthquake; 


or  (.i)  to  conduct  research  on  organic 
production  and  handling  techniques  or 
inputs.  An  SOP's  governing  State 
official  or  a  certif\'ing  agent  may 
recommend  that  the  Administrator 
establish  a  temporary  variance  for 
various  rtjasons  including  an 
unavoidable  business  interruption.  The 
.Administrator  will  determine  how  long 
a  temporary  variance  will  be  in  effect  at 
the  time  it  is  established,  subject  to  such 
extension  as  the  Administrator  deems 
necessary  Temporary'  variances  may  not 
be  issued  to  allow  use  of  any  practice, 
material,  or  procedure  which  is 
prohibited  under  section  205.105. 

The  proposed  rule  inadvertently 
omitted  the  SOPs  governing  State 
official  as  having  authority  to 
recommend  a  temporary'  variance  to  the 
.Administrator.  We  have  added  that 
authority  in  paragraph  (b)  of  section 
205.290. 

Upon  notification  by  the 
.Administrator  that  a  temporary'  variance 
has  been  established,  the  certifying 
agent  must  inform  each  production  and 
handling  operation  it  certifies  that  may 
be  affected  by  the  temporary-  variance. 
For  example,  if  a  drought  causes  a 
severe  shortage  of  organically  produced 
hav.  a  dairy  operation  may  be  permitted 
to  substitute  some  nonorganic  hay  for  a 
portion  of  the  herd's  diet  to  prevent 
liquidation  of  the  herd.  The  producer 
must  keep  records  showing  the  source 
and  amount  of  the  nonorganic  hay  used 
and  the  timeframe  needed  to  restore  the 
total  feed  ration  to  organic  sources.  The 
certifying  agent  may  require  that  the 
next  organic  plan  include  contingency 
measures  to  avoid  the  need  to  resort  to 
nonorganic  feed  in  case  of  a  future 
shortage. 

General — Changes  Based  on  Comments 

This  subpart  differs  from  the  proposal 
in  several  respects  as  follows: 

(1)  Maintain  or  Improve  Provision  for 
Prniiurtion  Operations  Only.  A  number 
of  commenters  questioned  whether  the 
requirement  in  the  proposed  rule  that  an 
operation  must  'maintain  or  improve 
the  natural  resources  of  the  operation, 
including  soil  and  water  quality" 
applied  to  handling  as  well  as 
production  operations.  They  stated  that 
handling  operations  are  not  integrated 
into  natural  systems  the  way  that 
production  svstems  are.  As  a  result, 
these  commenters  were  uncertain  how 
handlers  could  fulfill  the  "maintain  or 
improve"  requirement. 

The  "maintain  or  improve" 
requirement  addresses  the  impact  of  a 
produc:tion  operation  on  the  natural 
resource  base  that  sustains  it  and,  as 
such,  does  not  apply  to  handling 
operations.  We  have  modified  the  final 


rule  in  section  205.200  by  limiting  the 
"maintain  or  improve"  requirement  to 
production  practices. 

(2)  Management  Practices  and 
Physical  Barriers  to  Prevent 
Commingling.  Many  commenters. 
including  numerous  certifving  agents, 
stated  that  the  proposed  provisions  for 
an  organic  system  plan  were  not 
adequate  for  the  task  of  certifying  an 
operation  that  produces  both  organic 
and  nonorganic  products.  The 
commenters  requested  that  the  final  rule 
incorporate  the  provisions  established 
in  the  OFPA  for  certifying  these  split 
operations.  These  provisions  include 
separate  recordkeeping  for  the  organic 
and  nonorganic  operations  and  the 
implementation  of  protective  practices 
to  prevent  the  commingling  of  product 
and 'the  unintentional  contact  of  organic 
product  with  prohibited  substances.  We 
have  amended  the  provisions  for  an 
organic  system  plan  in  section 
205.201(a)(5)  to  require  greater 
accountability  regarding  the  segregation 
of  organic  and  nonorganic  products  in  a 
split  operation.  The  changes  we  made 
incorporate  language  from  the  OFPA 
("physical  facilities,  management 
practices")  to  provide  clear  criteria  for 
producers,  handlers  and  certifying 
agents  to  agree  upon  an  organic  system 
plan  that  protects  the  integrity  of 
organic  product. 

(3)  Commercial  Availability.  The 
proposed  rule  required  that  a  raw  or 
processed  agricultural  product  sold, 
labeled,  or  represented  as  organic  must 
contain  not  less  than  95  percent 
organically  produced  raw  or  processed 
agricultural  product.  Additionally, 
section  205.606  of  the  proposed  rule 
allowed  any  nonorganically  produced 
agricultural  product  to  be  used  in  the  5 
percent  nonorganic  component  of  an 
agricultural  product  sold,  labeled,  or 
represented  as  organic.  Many 
commenters  objected  to  these  provisions 
and  recommended  that  nonorganically 
produced  agricultural  products  should 
only  be  allowed  in  an  organic  product 
when  the  organically  produced  form 
was  not  commercially  available. 
Commenters  stated  that  allowing 
nonorganically  produced  agricultural 
products  within  the  5  percent  would 
significantly  weaken  demand  for  many 
organically  produced  commodities, 
especially  herbs  and  spices.  These 
commenters  stated  that  herbs  and  spices 
often  constitute  less  than  5  percent  of 
the  ingredients  in  a  raw  or  processed 
agricultural  product  and  that  handlers 
producing  an  organic  product  would 
instinctively  seek  out  the  less  expensive 
nonorganic  variety.  They  also  indicated 
that  the  5  percent  component  is  an 
important  market  for  many  products 


produced  from  organically  produced 
livestock,  such  as  milk  derivatives  and 
meat  by-products,  that  are  not  typically 
marketed  directly  to  consumers. 
Commenters  stated  that  the 
preponderance  of  current  certification 
programs  use  the  commercial 
availability  criterion  when  determining 
whether  a  nonorganically  produced 
agricultural  product  may  be  used  within 
the  5  percent  component.  Commenters 
cited  the  National  Organic  Standards 
Board's  (NOSB)  recommendation  that 
organic  agricultural  products  be  used  in 
this  5  percent  component  unless  they 
are  commercially  unavailable  and 
requested  that  the  final  rule  incorporate 
the  criteria  for  determining  commercial 
availability  that  accompanied  that 
NOSB  recommendation. 

We  agree  with  commenters  that  a 
preference  for  organically  produced 
agricultural  commodities,  when 
commercially  available,  can  benefit 
organic  producers,  handlers,  and 
consumers  in  a  variety  of  ways.  We 
believe  that  the  commercial  availability 
requirement  may  allow  consumers  to 
have  confidence  that  processed 
products  labeled  as  "organic"  contain 
the  highest  feasible  percentage  of 
organic  ingredients.  Some  producers 
may  benefit  from  any  market  incentive 
to  supply  organically  produced  minor 
ingredients  that  handlers  need  for  their 
processed  products.  We  recognize  that 
the  provision  does  impose  an  additional 
requirement  on  handlers  who  must 
ascertain  whether  the  agricultural 
ingredients  they  use  are  commercially 
available  in  organic  form.  The  NOSB 
recommended  that  the  final  rule  contain 
a  commercial  availability  provision 
based  upon  the  guidelines  developed  by 
the  American  Organic  Standards  project 
of  the  Organic  Trade  Association.  For 
these  reasons,  we  have  amended  the 
final  rule  to  require  that  an  agricultural 
commodity  used  as  an  ingredient  in  a 
raw  or  processed  product  labeled  as 
organic  must  be  organic  when  the 
ingredient  is  commercially  available  in 
an  organic  form. 

While  recognizing  the  potential 
benefits  of  applying  the  commercial 
availability  standard  to  all  agricultiual 
ingredients  in  a  processed  product,  we 
are  concerned  that  enforcing  this 
provision  could  impose  an  excessive 
burden  on  handlers.  Although  many 
commenters  stated  that  some  existing 
certifying  agents  apply  a  commercial 
availability  standard,  we  do  not  have 
complete  information  on  the  criteria 
used  by  these  certifying  agents,  and  we 
are  unsure  whether  a  consensus  exists 
on  criteria  for  commercial  availability 
within  the  organic  coimnunity. 
Additionally,  we  are  concerned  that. 


unless  the  standard  is  clearly  articulated 
and  consistently  interpreted  and 
enforced,  it  will  not  be  effective. 
Disagreement  among  certifying  agents 
regarding  when  and  under  what 
circumstances  an  ingredient  is 
commercially  available  would 
undermine  our  intent  to  create  an 
equitable  and  enforceable  standard. 

AMS  is  soliciting  additional  comment 
and  information  on  a  number  of  issues 
concerning  the  development  of 
standards  for  the  commercial 
availability  of  organically  produced 
agricultural  commodities  used  in 
processed  products  labeled  as 
"organic."  On  the  basis  of  these 
comments  and  information  and 
additional  recommendations  that  the 
NOSB  may  develop,  AMS  will  develop 
a  commercial  availability  standard  for 
use  in  implementing  the  final  rule.  AMS 
intends  to  develop  the  commercial 
availability  standard  and  incorporate  it 
within  the  final  rule  prior  to  the 
commencement  of  certification 
activities  by  accredited  certifying 
agents.  This  approach  will  provide 
organic  handlers  and  certifying  agents 
the  standard  necessary  to  incorporate 
the  consideration  of  commercial 
availability  of  ingredients  in  an  organic 
system  plan  at  the  time  that  the  USDA 
organic  standard  comes  into  use. 
Specifically,  AMS  requests  comments 
and  information  addressing  the 
following  questions: 

What  factors,  such  as  quantity, 
quality,  consistency  of  supply,  and 
expense  of  different  sources  of  an 
ingredient,  should  be  factored  into  the 
consideration  of  commercial 
availability?  What  relative  importance 
should  each  of  these  factors  possess, 
and  are  there  circumstances  under 
which  the  relative  importance  can 
change? 

What  activities  and  documentation 
are  sufficient  to  demonstrate  that  a 
handler  has  taken  appropriate  and 
adequate  measiu^s  to  ascertain  whether 
an  ingredient  is  commercially  available? 

How  can  AMS  ensure  the  greatest 
possible  degree  of  consistency  in  the 
application  of  the  commercial 
availability  standard  among  multiple 
certifying  agents? 

Could  potentially  adverse  effects  of  a 
commercial  availability  standard,  such 
as  uncertainty  over  the  cost  and 
availability  of  essential  ingredients, 
impact  or  impede  the  development  of 
markets  for  organically  processed 
products? 

What  economic  and  administrative 
burdens  are  imposed  by  the  commercial 
availability  standards  found  in  existing 
organic  certification  programs? 


How  would  producers  benefit  from 
market  incentives  to  increase  use  of 
organic  ingredients  that  result  from  a 
commercial  availability  standard? 

Would  lack  of  a  commercial 
availability  standard  provide  a 
disincentive  for  handlers  of  products 
labeled  "organic"  to  seek  out  additional 
organic  minor  ingredients?  What 
impacts  could  this  hs^ve  on  producers  of 
minor  ingredients? 

AMS  welcomes  any  new  or 
unpublished  research  results  or 
information  that  exists  concerning  a 
commercial  availability  standard.  AMS 
specifically  invites  comment  from 
establishments  which  currently  operate 
using  commercial  availability  or  a 
comparable  provision  in  the  conduct  of 
their  business.  AMS  will  receive 
comment  on  this  issue  until  90  days 
after  publication  of  the  final  rule. 

(4)  Conservation  of  Biodiversity.  Many 
commenters  recommended  amending 
the  definition  of  organic  production  to 
include  the  requirement  that  an  organic 
production  system  must  promote  or 
enhance  biological  diversity 
(biodiversity).  Commenters  stated  that 
the  definitions  for  organic  production 
developed  by  the  NOSB  and  the  Codex 
Commission  include  this  requirement. 
We  agree  with  these  commenters  and 
have  amended  the  definition  of  organic 
production  to  require  that  a  producer 
must  conserve  biodiversity  on  his  or  her 
operation.  The  use  of  "conserve" 
establishes  that  the  producer  must 
initiate  practices  to  support  biodiversity 
and  avoid,  to  the  extent  practicable,  any 
activities  that  would  diminish  it. 
Compliance  with  the  requirement  to 
conserve  biodiversity  requires  that  a 
producer  incorporate  practices  in  his  or 
her  organic  system  plan  that  are 
beneficial  to  biodiversity  on  his  or  her 
operation. 

General — Changes  Requested  But  Not 
Made 

This  subpart  retains  from  the 
proposed  rule  regulations  on  which  we 
received  comments  as  follows: 

Organic  Plan  Excessively  Restrictive. 
One  organic  inspector  was  concerned 
that  the  requirements  of  the  organic 
system  plan  were  too  prescriptive  and 
would  create  an  excessive  paper  work 
burden  for  producers  and  handlers.  The 
commenter  stated  that  the  excessive 
specificity  of  certain  requirements 
(composition  and  source  of  every 
substance  used),  combined  with  the 
ambiguity  of  others  (soil  and  tissue 
testing  required  but  with  no  mention  of 
the  frequency),  would  confuse  the 
working  relationship  between  a 
producer  or  handler  and  his  or  her 
certifying  agent.  The  commenter  was 
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concerned  that  strict  adherence  to  the 
specifications  in  the  orsanic  system 
plan  would  compromisn  the  ability  of 
producers  and  handlers  to  run  their 
businesses.  While  agreeing  that 
flexibilitv  in  the  development  of  the 
organic  system  plan  was  valuable,  the 
commenter  stated  that  producers  and 
handlers,  not  the  certif\ing  agent,  must 
retain  the  primary  managerial  role  for 
their  operation.  Cither  commenters 
maintained  that  the  organic  system  plan 
requirements  were  too  ambiguous  and 
would  inhibit  certifying  agents'  efforts 
to  review  necessary  information   For 
e.xample.  a  trade  association  commented 
that  the  absence  of  specific 
recordkeeping  requirements  for 
livestock  feed  materials,  medications, 
and  health  care  activities  would  impair 
compliance  monitoring. 

The  provisions  for  an  organic  system 
plan  were  one  of  the  most  significantly 
revised  components  of  the  proposed 
rule,  and,  with  minor  changes  related  to 
split  operations,  we  have  retained  them 
in  the  final  rule.  These  provisions 
provide  ample  discretion  for  producers, 
handlers,  and  certif\'ing  agents  to 
perform  their  duties  while  recognizing 
that  mutual  consent  is  a  prerequisite  for 
them  to  meet  their  responsibilities.  The 
organic  system  plan  enables  producers 
and  handlers  to  propose  and  certifv'ing 
agents  to  approve  site  and  operation- 
specific;  practices  that  fulfill  all 
applicable  program  requirements. 
Producers  and  handlers  retain  the 
authority  to  manage  their  operations  as 
they  deem  necessary,  but  any  actions 
they  undertake  that  modify  their  organic 
system  plan  must  be  approved  by  the 
certif\'ing  agent.  With  regard  to 
recordkeeping,  certifying  agents  are 
authorized  to  require  the  additional 
information,  such  as  the  livestock 
records  mentioned  in  the  comment,  that 
they  deem  necessary  to  evaluate 
compliance  with  the  regulations. 

One  certifying  agent  stated  that  the 
requirement  to  maintain  or  improve  the 
natural  resources  of  the  operation  was 
worthy  in  principle  but  unreasonable  to 
achieve.  This  commenter  stated  that  the 
long-term  consequences  of  an  organic 
system  plan  could  not  be  foreseen  and 
recommended  requiring  that  producers 
"must  endeavor"  to  maintain  or 
improve  the  operation's  natural 
resources  We  have  not  changeti  this 
requirement  because  the  vast  majority  of 
commenters  supported  an  organic 
system  plan  that  mandated  the 
"maintain  or  improve"  principle.  A 
good  working  relationship  between  the 
producer  and  his  or  her  certifying  agent, 
including  the  annual  inspection  and 
accompanying  revisions  to  the  organic 


system  plan,  can  r«K:tifv  the  unforeseen 
and  unfavorable  conditions  that  arise. 

Crop  Prinluction — Changes  Based  on 
Comments 

This  subpart  differs  from  the  proposal 
in  several  respects  as  follows: 

( 1 )  Crop  nutrient  management.  The 
fundamental  requirement  of  the  soil 
fertility  and  crop  nutrient  management 
practice  standard,  that  tillage, 
cultivation,  and  nutrient  management 
practices  maintain  or  improve  the 
physical,  chemical,  and  biological 
condition  of  the  soil  and  minimize 
erosion,  remains  unaltered.  The 
proposed  rule  required  that  a  producer 
budget  crop  nutrients  by  properly 
utilizing  manure  or  other  animal  and 
plant  materials,  mined  substances  of 
low  or  high  solubility,  and  allowed 
synthetic  amendments.  Many 
commenters  disagreed  with  using  the 
term,  "budget."  which  they  considered 
too  limiting  to  characterize  nutrient 
management  in  organic  systems.  These 
commenters  recommended  that  the 
practice  standard  instead  emphasize  the 
diverse  practices  used  in  organic 
systems  to  cycle  nutrients  over  extended 
periods  of  time 

We  agree  with  these  commenters  and 
have  amended  the  final  rule  to  require 
that  producers  manage  crop  nutrients 
and  soil  fertility  through  the  use  of  crop 
rotations  and  cover  crops  in  addition  to 
plant  and  animal  materials, 
.additionally,  we  clarified  that 
producers  may  manage  crop  nutrients 
and  soil  fertility  by  applying  mined 
substances  if  they  are  used  in 
compliance  with  the  conditions 
established  in  the  National  List.  Finally, 
we  removed  the  word,  "waste."  from 
our  descripti(3n  of  animal  and  plant 
materials  in  the  proposed  rule  to 
emphasize  the  importance  of  these 
resources  in  organic  soil  fertility 
management. 

(2)  Compost  Practice  Standard.  The 
proposed  rule  required  that  a  composted 
material  used  on  an  organic  operation 
must  be  produced  at  a  facility  in 
compliance  with  the  Natural  Resource 
Conservation  .Service  (NRCS)  practice 
standard  While  many  commenters 
agreed  with  the  need  for  greater 
oversight  of  the  feedstocks  and 
procedures  used  to  produce  compost, 
most  stated  that  the  NRCS  practice 
standard  would  not  be  suitable  for  this 
purpose  Commenters  stated  that  the 
requirements  in  the  NRCS  practice 
standard  were  not  designed  for  organic 
operations  and  would  prohibit  many 
established,  effective  composting 
systems  currently  used  by  organic 
producers.  For  example,  adoption  of  the 
NRCS  practice  standard  would  prevent 


producers  from  using  nonfarm  wastes  as 
compost  feedstocks.  Materials  such  as 
food  processing  by-products  and  leaves 
from  curbside  collection  programs  have 
long  been  used  with  beneficial  results. 

Commenters  also  stated  that  the 
minimum  acceptable  requirements  for 
the  design,  construction,  and  operation 
of  a  composting  facility  contained  in  the 
practice  standard  were  appropriate  for  a 
voluntary  cost  share  program  but  were 
excessive  as  a  compliance  requirement 
for  organic  certification.  Commenters 
questioned  whether  producers  could 
justifv*  the  investment  of  time  and 
resources  needed  to  comply  with  the 
multiple  design  and  operation  criteria 
specified  in  the  NRCS  practice  standard. 

We  agree  with  commenters  who 
stated  that,  given  the  diversity  of 
composting  systems  covered  by  a 
national  organic  standard,  requiring  full 
compliance  with  the  NRCS  practice 
standard  would  be  overly  prescriptive. 
We  maintain,  however,  that 
implementation  of  the  OFPA  requires  a 
rigorous,  quantitative  standard  for  the 
production  of  compost.  The  OFPA 
contains  significant  restrictions  on 
applying  raw  manure  that  are  reflected 
in  the  soil  fertility  and  crop  nutrient 
management  practice  standard.  These 
restrictions  pertain  to  raw  manure  and 
do  not  apply  once  fresh  animal 
materials  are  transformed  into  a 
composted  material.  An  organic 
producer  using  a  composted  material 
containing  manure  must  comply  with 
the  nutrient  cycling  and  soil  and  water 
conservation  provisions  in  his  or  her 
organic  system  plan  but  is  not 
constrained  by  the  restrictions  that 
apply  to  raw  manure.  Therefore, 
producers  intending  to  apply  soil 
amendments  will  require  clear  and 
verifiable  criteria  to  differentiate  raw 
manure  from  composted  material.  We 
developed  the  requirements  in  the  final 
rule  for  producing  an  allowed 
composted  material  by  integrating 
standards  used  by  the  Environmental 
Protection  Agency  (EPA)  and  USDA's 
Natijjal  Resources  Conservation  Service 
(NRCS).  The  requirements  for  the 
carbon-to-nitrogen  (C:N)  ratio  for 
composting  materials  are  the  same  as 
that  found  in  the  NRCS  practice 
standard  for  a  composting  facility.  The 
time  and  temperature  requirements  for 
in-vessel.  static  aerated  pile,  and 
windrow  composting  systems  are 
consistent  with  that  EPA  regulates 
under  40  CFR  Part  503  for  the 
production  of  Class  A  sewage  sludge. 
Additionally,  AMS  reviewed  these 
compost  production  requirements  with 
USDA's  Agricultural  Research  Service 
(ARS). 


The  conditions  in  the  final  rule  for 
producing  an  allowed  composted 
material  begin  with  the  selection  of 
appropriate  feedstocks.  The  producer's 
fu-st  responsibility  is  to  identify  the 
source  of  the  feedstocks  used  in  the 
composting  system.  This  requirement 
ensures  that  only  allowed  plant  and 
animal  materials  are  included  in  the 
composting  process,  that  they  are  not 
contaminated  with  prohibited  materials, 
and  that  they  are  incorporated  in 
quantities  suitable  to  the  design  of  the 
composting  system.  Certifying  agents 
will  exercise  considerable  discretion  for 
evaluating  the  appropriateness  of 
potential  feedstock  materials  and  may 
require  testing  for  prohibited  substances 
before  allowing  their  use.  For  example, 
a  certifying  agent  coidd  require  a 
producer  to  monitor  off-farm  inputs 
such  as  leaves  collected  through  a 
municipal  curbside  program  or  organic 
wastes  from  a  food  processing  facility. 
Monitoring  may  be  necessary  to  protect 
against  contamination  from  residues  of 
prohibited  substances,  such  as  motor  oil 
or  heavy  metals,  or  gross  inert  materials 
such  as  glass  shards  that  can  enter  the 
organic  waste  stream. 

The  final  rule  further  requires  that  the 
producer  adhere  to  quantitative  criteria 
when  combining  and  managing  the 
plant  and  animal  materials  that  are 
being  composted.  When  combining 
feedstocks  to  initiate  the  process, 
producers  must  establish  a  C:N  ratio  of 
between  25:1  and  40:1.  This  range 
allows  for  very  diverse  combinations  of 
feedstock  materials  while  ensuring  that, 
when  properly  managed,  the 
composting  process  will  yield  high 
quality  material.  While  some 
commenters  maintained  that  specifying 
any  C:N  ratio  in  the  final  rule  would  be 
too  restrictive,  it  would  he  far  more 
problematic  not  to  establish  a  range.  The 
25:1  to  40:1  range  ensures  that 
producers  will  establish  appropriate 
conditions  under  which  the  additional 
requirements  in  this  practice  standard, 
most  notably  the  time  and  temperature 
criteria,  can  be  achieved  with  minimal 
producer  oversight.  Composting 
operations  using  a  C:N  ratio  lower  than 
25:1  require  increasingly  intensive 
management  as  the  ratio  drops  due  to 
the  risk  of  putrefaction.  Operations  in 
excess  of  the  40:1  range  may  achieve  the 
minimum  temperature  but  are  likely  to 
drop  off  quickly  and  result  in  a  finished 
material  that  is  inadequately  mature  and 
deficient  in  nitrogen.  The  producer  is 
not  required  to  perform  a  physical 
analysis  of  each  feedstock  component  if 
he  or  she  can  demonstrate  that  an 
estimated  value  is  reliable.  For  example, 
estimates  of  the  carbon  and  nitrogen 


content  in  specific  manures  and  plant 
materials  are  generally  recognized. 
Other  feedstocks  of  consistent  quality 
may  be  tested  once  and  assumed  to 
approximate  that  value. 

The  producer  must  develop  in  his  or 
her  organic  system  plan  the 
management  strategies  and  monitoring 
techniques  to  be  used  in  his  or  her 
composting  system.  To  produce  an 
allowed  composted  material,  the 
producer  must  use  an  in-vessel,  static 
aerated  pile,  or  windrow  composting 
system.  Producers  using  an  in-vessel  or 
static  aerated  pile  system  must 
dociunent  that  the  composting  process 
achieved  a  temperature  between  131°F 
and  170°F  and  maintained  that  level  for 
a  minimum  of  3  days.  Producers  using 
a  windrow  composting  system  must 
document  that  the  composting  process 
achieved  a  temperature  between  ISl^F 
and  1 70°F  and  maintained  that  level  for 
a  minimiun  of  15  days.  Compost 
produced  using  a  windrow  system  must 
be  turned  five  times  during  the  process. 
These  time  and  temperature 
requirements  are  designed  to  minimize 
the  risk  from  hiiman  pathogens 
contained  in  the  feedstocks,  degrade 
plant  pathogens  and  weed  seeds,  and 
ensure  that  the  plant  nutrients  are 
sufficiently  stabilized  for  land 
appUcation. 

The  final  rule  does  not  contain 
provisions  for  the  use  of  materials 
commonly  referred  to  as  "compost 
teas."  A  compost  tea  is  produced  by 
combining  composted  plant  and  animal 
materials  with  water  and  a  concentrated 
nutrient  source  such  as  molasses.  The 
moisture  and  nutrient  source  contribute 
to  a  bloom  in  the  microbial  population 
in  the  compost,  which  is  then  applied 
in  liquid  form  as  a  crop  pest  or  disease 
control  agent.  The  microbial 
composition  of  compost  teas  are 
difficult  to  ascertain  and  control  and  we 
are  concerned  that  applying  compost 
teas  could  impose  a  risk  to  human 
health.  Regulation  of  compost  teas  was 
not  addressed  in  the  proposed  rule.  The 
National  Organic  Program  (NOP)  will 
request  additional  input  from  the  NOSB 
and  the  agricultural  research 
community  before  deciding  whether 
these  materials  should  be  prohibited  in 
organic  production  or  whether 
restrictions  on  their  use  are  appropriate. 

In  addition  to  managing  crop 
nutrients  with  raw  manure  and 
composted  plant  and  animal  materials, 
a  producer  may  use  uncomposted  plant 
materials.  These  are  materials  derived 
exclusively  from  plant  sources  that  a 
producer  manages  in  a  manner  that 
makes  them  suitable  for  application  in 
a  cropping  system.  For  example,  plant 
materials  that  are  degraded  and 


stabilized  through  a  vermicomposting 
process  may  be  used  as  a  soil  fertility 
and  crop  nutrient  amendment. 

(3)  Mined  Substances  of  High 
Solubility.  The  proposed  rule  treated 
mined  substances  of  high  solubility  as  a 
single  category  of  soil  amendment  and 
allowed  their  use  where  warranted  by 
soil  and  crop  tissue  testing.  Many 
commenters  objected  to  the  general 
allowance  for  this  category  of 
substances  and  were  particularly 
disappointed  that  the  NOSB  annotations 
on  two  such  materials,  sodium  (Chilean) 
nitrate  and  potassium  chloride,  were  not 
included.  Commenters  cited  the 
potential  detrimental  effects  of  these 
highly  soluble  and  saline  substances  on 
soil  quality  and  stated  that  several 
international  organic  certification 
programs  severely  prescribe  or  prohibit 
their  use.  One  certifying  agent 
recommended  that  natural  substances  of 
high  solubility  and  salinity  be  handled 
comparably  to  similar  synthetic 
materials  such  as  liquid  fish  products 
and  humic  acids  that  appear  on  the 
National  List,  complete  with  their 
original  NOSB  annotations. 

At  its  June  2000  meeting,  the  NOSB 
recommended  that  the  NOP  delete 
general  references  to  mined  substances 
of  high  solubility  from  the  final  rule, 
and  incorporate  the  NOSB's  specific 
armotations  for  materials  of  this  nature. 
We  have  adopted  this  recommendation 
by  retaining  a  place  for  mined 
substances  of  high  solubility  in  the  soil 
fertility  and  crop  nutrient  management 
practice  standard  but  restricting  their 
use  to  the  conditions  established  for  the 
material  as  specified  on  the  National 
List  of  prohibited  natural  substances. 
Under  this  approach,  mined  substances 
of  high  solubility  are  prohibited  unless 
used  in  accordance  with  the  annotation 
recommended  by  the  NOSB  and  added 
by  the  Secretary  to  the  .National  List.  We 
deleted  the  provision  from  the  proposed 
rule  that  use  of  the  substance  be 
"justified  by  soil  or  crop  tissue 
analysis."  The  final  rule  contains  two 
materials — sodium  nitrate  and 
potassium  chloride — that  may  be  used 
in  organic  crop  production  with  the 
annotations  developed  by  the  NOSB. 

While  "mined  substances  of  high 
solubility"  is  not  a  discrete,  recognized 
category'  such  as  crop  nutrients,  the 
proposed  rule  mentioned  sodium 
nitrate,  potassium  chloride,  potassium 
nitrate  (niter),  langbeinite  (sulfate  of 
potash  magnesia),  and  potassium  sulfate 
in  this  context.  Based  on  the 
recommendation  of  the  NOSB.  the  final 
rule  would  prohibit  use  of  these 
materials,  unless  the  NOSB  developed 
recommendations  on  conditions  for 
their  use  and  the  Secretary  added  them 
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to  the  National  List.  The  NOP  would 
welcome  further  guidance  from  the 
NOSB  on  these  materials 

(4)  Burning  crop  res/dups  The 
proposed  rule  prohibited  burning  as  a 
means  of  crop  disposal,  except  for 
burning  prunings  from  perennial  crops 
to  suppress  the  spread  of  disease.  Many 
commenters  supported  the  principle 
behind  the  prohibition  but  maintained 
that  the  proposed  language  was  too 
restrictive  and  would  preclude  certain 
beheficial  agronomic  practices  Several 
producers  stated  that  the  proposed  rule 
would  prevent  them  from  collecting  and 
burning  residues  from  diseased  annual 
crops,  which  they  felt  was  an  effective 
and  beneficial  practice.  Other  produc;ers 
cited  their  use  of  prescriptive  burning  as 
a  management  practice  for  certain  native 
or  wild  crops.  As  evidenced  by  the 
allowance  for  burning  to  suppress 
disease  with  perennial  crcjps,  the 
proposed  rule  was  not  designed  to 
preclude  the  selective  use  of  fire  in 
organic  production.  We  agree  with  the 
commenters  that  a  more  flexible 
allowance  for  the  practice  is  warranted, 
and  we  have  amended  the  provision  to 
allow  burning  of  annual  and  perennial 
crop  residues  for  the  suppression  of 
disease  and  to  stimulate  seed 
germination.  Producers  must  establish 
their  need  and  procedures  for  burning 
in  their  organic  system  plan,  and  the 
practice  cannot  be  used  solelv  to  remove 
crop  debris  from  fields 

(5)  Requirement  for  Organic  Set'd  m 
Sprout  Production.  The  proposed  rule 
allowed  nonf)rganirally  produced  seeds 
for  all  purposes,  including  sprout 
production,  when  the  certif\ing  agent 
concurred  with  the  producer  that 
organically  produced  seeds  were  not 
commercially  available  While 
commenters  predominately  supported 
this  approach  with  seed  used  for 
planting,  they  were  virtually  unanimous 
in  stating  that  it  is  never  appropriate  to 
allow  nonorganically  produced  and 
handled  seeds  in  organic  sprout 
produc-tion.  Commenters  cited  the 
NOSB's  lune  1994  recommendation  that 
seed  used  for  the  production  of  edible 
sprouts  shall  be  organically  produced 
and  stated  that  existing  certification 
standards  do  not  provide  an  exemption 
based  on  commercial  availability.  We 
agree  with  these  commenters  and  have 
modified  the  final  rule  to  require  that 
organic  seed  must  be  used  for  the 
production  of  edible  sprouts. 

(6)  Mitigating  the  Effects  of  a 
Biological.  Botanical,  or  Synthetic 
Substance  The  proposed  rule  required 
that  producers  who  used  a  biological  or 
botanical  substance  or  an  allowed 
synthetic  substance  to  control  crop 
pests,  weeds,  or  disease  evaluate  and 


mitigate  the  effects  of  repetitive  use  of 
the  same  or  similar  substances.  While 
agreeing  that  pest  resistance  and  shifts 
in  pest  populations  were  important 
considerations,  commenters  stated  that 
managing  these  issues  was  beyond  the 
ability  (if  individual  operations. 
Commenters  recommended  that  the 
NOP  develop  principles  and  practices 
for  managing  pest  resistance  and  shifts 
in  pest  types  that  would  apply  to  all 
production  operations.  We  agree  with 
these  comments  and  have  deleted  the 
requirement  to  evaluate  and  mitigate  the 
effects  of  using  the  same  or  similar  crop 
pest,  weed,  or  disease  control 
substances.  The  final  rule  requires  that 
producers  document  the  use  of  such 
substances  in  their  organic  systems 
plans,  subject  to  the  approval  of  their 
certifying  agent 

(7)  Prohibition  on  Use  of  Treated 
Lumber  The  proposed  rule  did  not 
specifically  address  the  use  of  lumber 
that  had  been  treated  with  a  prohibited 
substance,  such  as  arsenic,  in  organic 
production  Citing  the  explicit 
prohibition  on  these  substances  in 
existing  organic  standards,  many 

(  ommenters  felt  that  treated  lumber 
should  be  excluded  in  the  final  rule. 
Commenters  also  cited  the  NOSBs 
recommendation  to  prohibit  the  use  of 
lumber  treated  with  a  prohibited 
substance  for  new  construction  and 
replac:ement  purposes  effective  upon 
publication  of  the  final  rule.  We  have 
included  a  modified  version  of  the 
NOSB's  recommendation  within  the 
crop  pest.  weed,  and  disease 
management  practice  standard.  This 
provision  prohibits  the  use  of  lumber 
treated  with  arsenate  or  other  prohibited 
materials  for  new  installations  or 
rc^placement  purposes  in  contact  with 
an  organic  production  site.  We  included 
this  modification  to  clarify  that  the 
prohibition  applies  to  lumber  used  in 
direct  (.:ontact  with  organically 
produced  and  handled  crops  and 
livestock  and  does  nn\  include  uses, 
such  as  lumber  for  fence  posts  or 
building  materials,  that  are  isolated 
from  production.  The  prohibition 
applies  to  lumber  used  in  crop 
production,  such  as  the  frames  of  a 
planting  bed.  and  for  raising  livestock, 
such  as  the  boards  used  to  build  a 
farrowing  house. 

(8)  Greater  Rigor  in  the  Wild  Han'est 
Production  Organic  System  Plan.  A 
number  of  commenters  stated  that  the 
wild-crop  harvesting  practice  standard 
was  insufficiently  descriptive  and  that 
the  proposed  rule  failed  to  apply  the 
same  oversight  to  wild  harvest 
operations  as  it  did  to  those  producing 
crops  and  livestock.  Some  commenters 
maintained  that  the  proposed  rule  did 


not  require  a  wild  har\'est  producer  to 
operate  under  an  approved  organic 
system  plan.  These  commenters 
proposed  specific  items,  including  maps 
of  the  production  area  that  should  be 
required  in  a  wild  harvest  operation's 
organic  system  plan.  One  commenter 
recommended  that  the  definition  for 
"wild  crop  "  be  modified  to  allow  the 
harvest  of  plants  from  aquatic 
environments. 

We  amended  the  practice  standard  for 
wild-crop  harvesting  to  express  the 
compliance  requirements  more  clearly. 
Wild-crop  producers  must  comply  with 
the  same  organic  system  plan 
requirements  and  conditions,  as 
applicable  to  their  operation,  as  their 
counterparts  who  produce  crops  and 
livestock.  Wild  harvest  operations  are 
production  systems,  and  they  must 
satisfv'  the  general  requirement  that  all 
practices  included  in  their  organic 
system  plan  must  maintain  or  improve 
the  natiual  resources  of  the  operation, 
including  soil  and  water  quality.  We 
modified  the  practice  standard  to 
emphasize  that  wild  harvest  production 
is  linked  to  a  designated  site  and  expect 
that  a  certifying  agent  would 
incorporate  mapping  and  boundary 
conditions  into  the  organic  system  plan 
requirements.  Finally,  we  changed  the 
definition  of  "wild  crop"  to  specif\'  that 
har\'est  takes  place  from  a  "site"  instead 
of  "from  land."  thereby  allowing  for 
aquatic  plant  certification. 

Crop  Production — Changes  Requested 
But  Not  Made 

This  subpart  retains  from  the 
proposed  rule  regulations  on  which  we 
received  comments  as  follows: 

(1)  Application  of  Raw  Manure.  The 
soil  fertility  and  crop  nutrient 
management  practice  standard  in  the 
proposed  rule  permitted  the  application 
of  raw  manure  to  crops  not  intended  for 
human  consumption  and  established 
restrictions  for  applying  it  to  crops  used 
for  human  food.  For  human  food  crops, 
the  proposed  rule  required  a  120-day 
interval  between  application  and 
harvest  of  crops  whose  edible  portion 
had  direct  contact  with  the  soil  or  soil 
particles,  and  a  90-day  interval  for  crops 
that  did  not.  These  provisions  reflected 
the  recommendations  developed  by  the 
NOSB  at  its  June  1999  meeting.  The 
practice  standard  also  required  that  raw 
manure  must  be  applied  in  a  manner 
that  did  not  contribute  to  the 
contamination  of  crops,  soil,  or  water  by 
plant  nutrients,  pathogenic  organisms, 
heavy  metals,  or  residues  of  prohibited 
substances. 

The  majority  of  commenters 
supported  the  provisions  for  applying 
raw  manure.  Some  commenters  stated 


that  the  provisions  effectively  balanced 
the  benefits  of  applyinjg  raw  manure  to 
the  soil  with  the  environmental  and 
human  health  risks  associated  with  its 
use.  These  commenters  stated  that  the 
lengthy  intervals  between  application 
and  harvest  would  not  impose  an 
unreasonable  or  unfeasible  burden  on 
organic  producers.  The  NOSB  strongly 
supported  the  provisions  in  the 
proposed  rule,  emphasizing  that  raw 
manure  contributed  significant  benefits 
to  soil  nutrient,  structure,  and  biological 
activity  that  other  soil  fertility  practices 
and  materials  do  not  provide.  Other 
commenters  stated  that  the  provisions 
were  consistent  with  the  requirements 
in  existing  organic  standards  and  added 
that  the  restrictions  were  justifiable 
because  they,  reflected  responsible 
management  practices. 

For  differing  reasons,  a  niunber  of 
commenters  disagreed  with  the 
proposed  provisions.  Some  conunenters 
cited  the  human  health  risks  associated 
with  pathogenic  organisms  found  in  raw 
manure  and  stated  that  the  proposed 
intervals  between  application  and 
harvest  were  not  adequately  protective. 
These  commenters  recommended  that 
the  NOP  conduct  more  extensive  risk 
assessment  procedures  before 
determining  what,  if  any,  intervals 
between  application  and  harvest  would 
adequately  protect  human  health.  Some 
of  these  commenters  identified  the  risk 
assessment  methodology  and  pathogen 
treatment  procedures  governing  the 
production  and  use  of  sewage  sludge  as 
the  most  suitable  precedent  for  guiding 
the  additional  work  required  in  this 
area.  Conversely,  a  number  of 
commenters  stated  that  the  provisions 
in  the  proposed  rule  were  excessive 
because  they  exceeded  the  minimum 
60-day  interval  between  application  euid 
harvest  established  in  the  OFPA.  Many 
of  these  commenters  recommended 
eliminating  the  distinction  between 
crops  that  come  into  contact  with  soil  or 
soil  particles  and  those  that  don't  and 
applying^  uniform  60-day  interval 
between  harvest  and  application  for  any 
crop  to  which  raw  manure  had  been 
applied.  Some  commenters  stated  that 
the  120-day  interval  severely  limited  the 
flexibility  of  producers  who  operated  in 
regions  such  as  the  Northeast  where  the 
growing  season  lasted  only  slightly 
longer.  Other  conunenters  maintained 
that  the  practice  standard  did  not 
address  specific  practices,  such  as 
applying  raw  manure  to  frozen  fields, 
that  they  maintained  should  be 
expressly  prohibited. 

The  responsibility  to  use  raw  manure 
in  a  marmer  that  is  protective  of  human 
health  applies  to  all  producers,  whether 
organic  or  not,  who  apply  such 


materials.  We  acknowledge  the 
commenters  who  noted  that  the  OFPA 
cites  food  safety  concerns  relative  to 
manure  use  and,  therefore,  that  food 
safety  considerations  should  be 
reflected  in  the  practice  standard  for 
applying  raw  manure  in  the  final  rule. 
Some  of  the  commenters  favored  more 
extensive  risk  assessment  procedures  or 
lengthening  the  interval  between 
application  and  harvest.  We  have  not, 
however,  changed  the  provisions  for 
applying  raw  manure. 

Although  public  health  officials  and 
others  have  identified  the  use  of  raw 
maniwe  as  a  potential  food  safety 
concern,  at  the  present  time,  there  is  no 
science-based,  agreed-upon  standard  for 
regulating  the  use  of  raw  manure  in  crop 
production.  The  standard  in  this  rule  is 
not  a  public  health  standard.  The 
determination  of  food  safety  demands  a 
complex  risk  assessment  methodology, 
involving  extensive  research,  peer 
review,  and  field  testing  for  validation 
of  results.  The  only  comparable 
undertaking  in  Federal  rulemaking  has 
been  EPA's  development  of  treatment 
and  application  standards  for  sewage 
sludge,  an  undertaking  that  required 
years  of  dedicated  effort.  The  NOP  does 
not  have  a  comparable  capacity  with 
which  to  undertake  a  comprehensive 
risk  assessment  of  the  safety  of  applying 
raw  manure  to  human  food  crops.  To 
delegate  the  authority  to  determine  what 
constitutes  safe  application  of  raw 
manure  to  certifying  agents  would  be 
even  more  problematic.  A  certifying 
agent  cannot  be  responsible  for 
establishing  a  Federal  food  safety 
standard.  Therefore,  the  standard  in  this 
rule  is  a  reflection  of  AMS'  view  and  of 
the  public  comments  that  this  standard 
is  reasonable  and  consistent  with 
current  organic  industry  practices  and 
NOSB  recommendations  for  organic 
food  crop  production.  Should  additional 
research  or  Federal  regulation  regarding 
food  safety  requirements  for  applying 
raw  memure  emerge,  AMS  will  ensure 
that  organic  production  practice 
standards  are  revised  to  reflect  the  most 
up-to-date  food  safety  standard. 

Neither  the  identification  of  food 
safety  as  a  consideration  in  the  OFPA 
nor  the  inclusion  of  this  practice 
standard  in  the  final  rule  should  be 
construed  to  suggest  that  organically 
produced  agricultural  products  are  any 
safer  than  nonorganically  produced 
ones.  USDA  has  consistently  stated  that 
certification  is  a  process  claim,  not  a 
product  claim,  and,  as  such,  cannot  be 
used  to  differentiate  organic  from 
nonorganic  commodities  with  regard  to 
food  safety.  National  organic  standards 
for  manure  use  carmot  be  used  to 
establish  a  food  safety  standard  for 


certified  commodities  in  the  absence  of 
as  uniform  Federal  regulation  to  ensure 
the  safety  of  all  human  food  crops  to 
which  raw  manure  has  been  applied. 
The  OFPA  was  designed  to  certif\'  a 
process  for  informational  marketing 
purposes. 

Neither  have  we  changed  the  practice 
standard  in  response  to  comments  that 
the  requirement  in  the  final  rule  should 
not  exceed  the  60-dav  interval 
contained  in  the  OFPA,  The  OFPA 
clearly  establishes  that  the  interval  must 
be  no  less  than  60  days  and  does  not 
preclude  a  longer  standard.  The  NOSB 
has  strongly  supported  the  proposed  90- 
and  120-day  intervals,  and  the  vast 
majority  of  commenters  indicated  that 
these  provisions  would  be  feasible  for 
virtually  all  organic  cropping  systems. 
The  requirement  in  the  practice 
standard  that  raw  manure  must  be 
applied  in  a  maimer  that  does  not 
contribute  to  the  contamination  of 
crops,  soil,  or  water  by  plant  nutrients, 
pathogenic  organisms,  heavy  metals,  or 
residues  of  prohibited  substances 
provides  certifying  agents  the  discretion 
to  prohibit  specific  practices  that  would 
not  be  in  compliance.  With  this 
discretion,  a  certifying  agent  could 
prohibit  practices,  such  as  applying 
maniu^  to  frozen  ground  or  too  close  to 
water  resources,  that  many  commenters 
stated  were  not  appropriate  for  organic 
production, 

(2)  No  Prohibition  on  Manure  from 
Nonorganic  Operations.  The  proposed 
rule  identified  animal  and  plant  waste 
materials  as  important  components  in 
soil  fertility  and  crop  nutrient 
management  without  providing  criteria 
for  distinguishing  allowed  and 
prohibited  sources,  A  large  number  of 
conunenters  objected  to  this  provision 
and  stated  that  manure  from  nonorganic 
sources  may  contain  residues  from 
prohibited  substances,  including  animal 
medications.  These  commenters 
maintained  that  some  of  these  residues, 
such  as  antibiotics,  may  remain  active 
for  extended  intervals,  and  others,  such 
as  heavy  metals,  could  accumulate  on 
the  organic  operation.  Commenters 
stated  that  if  either  or  both  conditions 
prevailed,  the  integrity'  of  the  organic 
operation  would  be  jeopardized.  Many 
producers  and  certifying  agents 
emphasized  that  the  proposed  rule 
conflicted  with  the  Codex  guidelines 
that  prohibit  the  use  of  manure  from 
factor}'  farms.  These  commenters  were 
concerned  that  failure  to  restrict  the  use 
of  manure  from  nonorganic  operations 
would  put  their  products  at  a 
competitive  disadvantage,  particularly 
in  European  markets.  When  raising  this 
issue,  most  commenters  requested  that 
the  final  rule  either  prohibit  the  use  of 
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manure  frdm  factor\'  farms  or  state  that 
certif\ing  agents  could  regulate  the 
practice  bv  requiring  residue  testing  and 
restrictions  on  application 

We  have  not  cnanged  the  provisions 
for  using  manure  from  nonorganic 
operations  in  the  final  rule  In  many 
discussions  on  the  subject  throughout 
the  vears.  the  NOSB  has  never 
recommended  that  manure  from 
nonorganic  farms  be  prohibited 
Existing  organic  certification  standards 
routinely  permit  the  use  of  manure  from 
nonorganic  operations  with  appropriate 
oversight,  and  the  final  rule 
incorporates  a  similar  approach  Lender 
the  final  rule,  a  certifv'ing  agent  can 
require  residue  testing  when  there  is 
reasonable  concern  that  manure,  either 
raw  or  as  a  component  of  compost, 
contains  sufficient  quantities  of 
prohibited  materials  to  violate  the 
organic  integritv  of  the  operation. 
Providing  certihing  agents  the 
discretion  to  require  screening  for 
prohibited  materials  will  minimize  the 
risk  of  introducing  contaminants  while 
maintaining  the  ecologically  important 
practice  of  recycling  organic  material 
from  nonorganic  operations, 
.additionally,  the  final  rule  requires  that 
producers  apply  manure  and  compost  in 
a  manner  that  maintains  or  improves  the 
soil  and  water  quality  of  their  operatitm 
This  provision  provides  an  additional 
safeguard  that  (:ertif\ing  agents  mav  use 
to  ensure  that  the  application  of  any 
form  of  manure  protects  the  natural 
resources  of  the  operation. 

(3)  Rotating  a  Field  in  and  out  of 
Organir  Production  Some  commenters 
stated  that  a  producer  should  not  be 
allowed  to  rotate  fields  on  their 
operation  in  and  out  of  organic 
production.  These  commenters  were 
concerned  that  producers  could  apply 
prohibited  substances  that  persisted  for 
manv  vears,  such  as  soil  fumigants.  and 
begin  har\esting  organically  produc:ed 
crops  after  3  years  They  stated  that, 
without  a  prohibition  on  the  rotation  of 
fields  in  this  manner,  organic  producers 
could  effectively  use  a  prohibited 
substance  on  their  operation 

We  have  not  amended  the  final  rule 
to  prohibit  the  rotation  of  a  field  on  an 
operation  in  and  out  of  organic 
production.  The  statutory  prohibition 
on  the  application  of  a  prohibited 
substance  is  3  years,  and  this 
requirement  is  contained  in  section 
205.202(b).  This  prohibition  restricts  the 
application  of  a  prohibited  substance, 
not  its  residual  activity  If  AMS  receives 
evidence  that  the  rotation  of  fields  in 
this  marmer  threatens  to  compromise 
organic  production,  the  NOP  and  NQSB 
will  collaborate  on  developing 
standards  to  remedy  it. 


(4)  I'se  of  Seed  Treatments  on  the 
Sational  List  The  seed  and  planting 
stock  practice  standard  in  the  proposed 
rule  generated  a  very  diverse  array  of 
responses  that,  while  largely  favorable, 
highlighted  a  potentially  disruptive 
impairt  on  organic  producers.  The 
practice  standard  favored  organic  seed 
and  planting  stock  over  nonorganically 
produced  but  untreated  varieties  and 
nonorganically  produced,  untreated 
seed  and  planting  stock  over 
nonorganically  produced  seeds  and 
planting  stock  treated  with  an  allowed 
synthetic  substance.  Producers  could 
use  the  less  preferable  seed  or  planting 
stock  variety  if  they  demonstrated  to 
their  certifving  agent  that  an  equivalent 
variety  in  the  preferred  form  was  not 
commercially  available.  Most 
commenters  endorsed  the  principle  of 
requiring  organic  seed  and  planting 
stock  and  agreed  that  the  proposed 
provisions  were  a  workable  approach  to 
enforcement.  They  stated  that  the 
provisions  created  an  incentive  for  seed 
and  planting  stock  providers  to  develop 
supplies  for  organic  markets,  yet 
enabled  producers  who  made  a  good 
faith  effort  but  failed  to  locate  seed  or 
planting  stock  in  the  preferred  form  the 
ability  to  continue  producing 
organically.  Most  commenters  indicated 
that  this  approa(  h  would  support  the 
existing  market  for  organic  seed  and 
planting  stock  while  fostering  its 
continued  development. 

A  number  of  commenters,  however, 
stated  that  the  sffod  and  planting  stock 
practice  standard  was  unreasonable  and 
unwf)rkable  and  would  adversely  affect 
organic  producers  These  effects  would 
include  significantly  reduced  planting 
options  due  to  the  nonavailability  of 
seed  in  anv  allowed  form  and  higher 
seed  costs,  which  represent  a  significant 
percentage  of  the  total  production  cost 
for  some  commodities.  These 
commenters  maintained  that  the  three 
categories  of  seed  and  planting  stock 
allowed  in  the  order  of  preference  could 
not  reliably  provide  producers  with 
many  commercial  varieties  currently 
being  planted.  They  pointed  out  that 
there  were  no  synthetic  seed  treatments 
on  the  National  List  in  the  proposed 
rule,  thereby  eliminating  the  use  of 
treated  seed  in  organic  production. 
Commenters  stated  that  producers  often 
rely  upon  seed  and  planting  stock 
varieties  that  ar^  uniquely  well  adapted 
for  their  growing  conditions  or 
marketing  requirements  and  that  these 
particular  varieties  would  very  often  not 
be  available  in  untreated  form.  These 
commenters  concluded  that  the 
propcjsed  practice  standard  would 
compel  many  producers  to  abandon 


many  tried  and  true  varieties  of  seed 
and  planting  stock  and  perhaps  phase 
out  organic  production  entirely.  One 
commenter  maintained  that  the 
proposed  rule's  stated  intention  of  using 
the  practice  standard  to  stimulate 
production  of  organic  seed  and  planting 
stock  was  not  within  the  purpose  of  the 
OFPA. 

We  have  not  changed  the  seed  and 
planting  stock  practice  standard  in 
response  to  these  commenters  because 
the  prohibition  on  using  synthetic 
materials  not  on  the  National  List  is  a 
requirement  of  the  OFPA.  The  final  rule 
cannot  allow  producers  to  use  synthetic 
seed  treatments  that  have  not  been 
reviewed,  favorably  reconunended  by 
the  NOSB.  and  added  to  the  National 
List  by  the  Secretary.  The  practice 
standard  creates  incentives  for 
producers  to  seek  out  seed  and  planting 
stock  inputs  that  are  the  most 
compatible  with  organic  production,  yet 
includes  allowances  when  preferred 
■  forms  are  not  commercially  available. 
While  no  seed  treatments  are  included 
on  the  National  List  in  the  final  rule, 
individuals  may  petition  the  NOSB  for 
review  of  such  substances.  Additionally, 
the  practice  standard  creates  an 
incentive  for  seed  and  planting  stock 
producers  and  suppliers  to  develop 
natural  treatments  suitable  for  organic 
systems  that  would  not  need  to  appear 
on  the  National  List.  The  objectives  of 
spurring  production  of  organically 
grown  seed  and  promoting  research  in 
natural  seed  treatments  are  compatible 
with  the  OFPA's  purpose  of  facilitating 
commerce  in  organically  produced  and 
processed  food.  We  designed  the 
practice  standard  to  pursue  these 
objectives  while  preventing  the 
disruption  that  an  ironclad  requirement 
for  organically  produced  seed  and 
planting  stock  may  have  caused. 

(5)  Practice  Standard  for  Maple 
Svrup.  Many  commenters  stated  that  the 
proposed  rule  lacked  production  and 
handling  standards  for  operations  that 
produce  maple  syrup.  Commenters 
stated  that  maple  syrup  production  is  a 
significant  enterprise  for  many  organic 
producers  and  that  the  absence  of  a 
practice  standard  in  the  final  rule  would 
adversely  affect  existing  markets  for 
organic  products.  Many  commenters 
recommended  that  the  final  rule 
incorporate  the  maple  syrup  practice 
standard  from  an  existing  certification 
program  or  the  American  Organic 
Standards. 

We  have  not  included  a  practice 
standard  for  the  production  and 
handling  of  maple  syrup  because  the 
final  rule  contains  sufficient  provisions 
for  the  certification  of  these  types  of 
operations.  After  reviewing  existing 


practice  standards  for  maple  syrup,  we 
determined  that  the  standards  in  the 
final  rule  for  crop  production,  handling 
operations,  and  allowed  and  prohibited 
materials  on  the  National  List  provided 
comparable  guidance. 

Crop  Production — Clarifications 

Clarification  is  given  on  the  following 
issues  raised  by  commenters: 

(1)  Applicability  of  Crop  Rotation 
Requirement  to  all  Operations.  One 
State  program  commented  that  the  crop 
rotation  practice  standard  in  the 
proposed  rule  was  unreasonable  for 
producers  who  operated  in  regions 
where  limited  rainfall  and  irrigation 
resources  or  unique  soil  conditions 
made  cover  cropping  impractical.  This 
commenter  stated  that  certain  dryland 
cropping  systems,  such  as  aloe  vera 
production,  function  as  "semi- 
perennial"  systems  that  do  not  include 
rotations,  yet  fulfill  the  objectives  of  the 
crop  rotation  practice  standard.  A 
certifying  agent  expressed  a  similar 
concern  by  suggesting  that  the  crop 
rotation  practice  standard  be  changed  by 
adding  "may  include,  but  is  not  limited 
to"  prior  to  the  list  of  allowed 
management  practices.  This  commenter 
felt  that  the  "may  include"  clause 
afforded  individual  growers  greater 
discretion  by  acknowledging  that  not 
every  allowed  management  practice 
would  be  applicable  to  all  operations. 

We  have  retained  the  language  from 
the  proposed  rule  because  it  already 
provides  the  flexibility  to  develop  site- 
specific  crop  rotation  practices 
requested  by  these  commenters.  The 
regulation  as  originally  written  includes 
the  "  but  not  limited  to"  clause  that 
allows  producers  to  include  alternative 
management  practices  in  their  organic 
system  plan.  Additionally,  the  * 
regulation  states  that  the  producer  must 
implement  a  crop  rotation  that  provides 
the  required  functions  "that  are 
applicable  to  the  operation."  This 
further  establishes  that  the  crop  rotation 
component  of  an  organic  system  plan 
must  be  considered  within  the  context 
of  site-specific  enviroiunental 
conditions  including  climate, 
hydrology,  soil  conditions,  and  the 
crops  being  produced.  The  final  rule 
requires  implementation  of  a  crop 
rotation,  but  the  producer  and  certifying 
agent  will  determine  the  specific  crops 
and  the  frequency  and  sequencing  of 
their  use  in  that  rotation.  Crop  rotations 
must  fulfill  the  requirements  of  this 
(Practice  standard — to  maintain  or 
improve  soil  organic  matter  content, 
provide  for  pest  management,  manage 
deficient  or  excess  plant  nutrients,  and 
control  erosion — and  are  not  obligated 
to  use  any  specific  management 


practice.  We  structured  this  and  other 
practice  standards,  as  well  as  the 
requirements  of  the  organic  system  plan, 
to  enable  producers  and  certify^ing 
agents  to  develop  organic  system  plans 
adapted  to  natural  variation  in 
enviroiunental  conditions  and 
production  systems. 

(2)  Excluding  Annual  Seedlings  from 
Planting  Stock.  The  proposed  rule 
allowed  a  producer  to  use 
nonorganically  produced  seeds  and 
planting  stock  if  organically  produced 
equivalent  varieties  were  not 
commercially  available.  Several 
commenters.  including  the  NOSB.  were 
concerned  that  the  definition  of  planting 
stock  as  "any  plant  or  plant  tissue, 
including  rhizomes,  shoots,  leaf  or  stem 
cuttings,  roots,  or  tubers,  used  in  plant 
production  or  propagation"  was 
sufficiently  broad  to  be  applied  to 
aiuiual  seedlings.  While  many 
commenters.  including  the  NOSB. 
supported  the  commercial  availability 
exemption  in  the  case  of  seeds  and 
planting  stock,  they  objected  to 
extending  it  to  annual  seedlings.  The 
proposed  rule  did  not  intend  to  include 
aiuiual  seedling  within  the  definition  of 
planting  stock  and  included  a  separate 
definition  of  "annual  seedling"  as  "a 
plant  grown  from  seed  that  will 
complete  its  life  cycle  or  produce  a 
harvestable  crop  yield  within  the  same 
crop  your  or  season  in  which  it  is 
planted,"  The  proposed  rule  addressed 
annual  seedlings  as  a  distinct  category 
within  the  seed  and  planting  stock 
practice  standard.  There  was  no 
allowance  for  using  nonorganically 
produced  annual  seedlings  based  on 
commercial  availability,  and  such 
seedlings  can  only  be  used  when  a 
temporary  variance  has  been  issued  due 
to  a  catastrophic  business  interruption. 
The  growth  of  markets  for  organically 
produced  aiuiual  seedlings,  unlike  those 
for  seeds  and  planting  stock,  obviates 
the  need  for  the  commercial  availability 
provision.  We  have  retained  this 
approach  in  the  final  rule. 

Livestock  Production — Changes  Based 
on  Comments 

This  subpart  differs  from  the  proposal 
in  several  respects  as  follows: 

(1)  Whole  Herd  Conversion.  The 
proposed  rule  required  that  livestock 
receive  1  year  of  continuous  organic 
management  prior  to  the  milk  or  milk 
products  they  produce  being  labeled  as 
organic.  Based  on  the  feed  provisions  in 
that  proposal,  producers  would  be 
required  to  provide  a  100-percent 
organic  feed  ration  (exclusive  of 
National  List  substances  allowed  as  feed 
supplements  and  additives)  for  that 
entire  year.  Many  producers. 


consumers.  State  certification  programs, 
and  certifying  agents  commented  that 
the  full  year  organic  feed  requirement 
created  an  insurmountable  barrier  for 
small  and  medium-size  dair>'  operations 
wishing  to  convert  to  organic 
production.  They  maintained  that  the 
added  expense  of  a  full  year.  100- 
percent  organic  feed  requirement  was 
economically  prohibitive.  These 
commenters  stated  that  "new  entry"  or 
"w'hole  herd"  conversion  provisions  in 
existing  certification  standards  have 
been  instrumental  in  enabling 
established  nonorganic  dairies  to  make 
the  transition  to  organic  production. 
Commenters  stated  that  these  provisions 
typically  allow  producers  to  provide 
livestock  80-percent  organic  or  self- 
raised  feed  for  the  first  9  months  of  a 
herd's  transition,  before  requiring  100- 
percent  organic  feed  for  the  final  3 
months.  Some  commenters  stated  that 
many  current  organic  dairies  had 
capitalized  on  this  whole  herd 
conversion  provision  and  that  the 
consistent  growth  in  demand  for  organic 
milk  and  milk  products  reflected 
consumer  acceptance  of  the  principle. 

At  its  June  2000  meeting,  the  NOSB 
reiterated  its  prior  endorsement  of  the 
conversion  principle  for  operations  that 
jointly  convert  dairy  herds  and  the  land 
on  which  they  are  raised.  The  NOSB 
recommended  allowing  a  producer 
managing  an  entire,  distinct  herd  to 
provide  80-percent  organic  or  self-raised 
feed  during  the  first  9  months  of  the 
final  year  of  conversion,  and  100- 
percent  organic  feed  for  the  final  3 
months.  The  recommendation  further 
required  that  dair\'  animals  brought  onto 
an  organic  dairv'  must  be  organically 
raised  form  the  last  third  of  gestation, 
except  that  feed  produced  on  land 
managed  under  an  organic  system  plan 
could  be  fed  to  young  stock  up  to  12 
months  prior  to  milk  production. 

While  the  preponderance  of 
comments  supported  the  whole  herd 
conversion  provision,  a  significant 
number  of  individuals,  certifying  agents, 
and  State  certification  programs 
opposed  it.  Some  commenters  felt  that 
requiring  less  than  1  full  year  of  100- 
percent  organic  feed  would  not  satisf\' 
consumer  expectations  for  an 
organically  managed  dain,'.  Other 
commenters  stated  that  the  whole  herd 
conversion  merely  favored  one  segment 
of  organic  producers  over  another.  They 
maintained  that  the  full  year.  100- 
percent  organic  feed  requirement  would 
stimulate  markets  for  organically 
produced  hay  and  grain,  thereby 
rewarding  good  row  crop  rotation.  One 
certifying  agent  was  concerned  that  the 
conversion  provision  would  create  a 
permanent  exemption  and  that  split 
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operation  dairies  could  use  it  repeatedlv 
to  bring  nonorganic  animals  into  the 
organic  operation. 

The  final  rule  contains  a  provision  for 
whole  herd  conversion  that  closely 
resembles  those  found  in  the  NOSB 
recommendation  and  the  existing 
certifKation  standards.  The  final  rule 
requires  that  an  entire,  distinct  ddir\- 
herd  must  be  under  organic 
management  for  1  year  prior  to  the 
production  of  organic  milk  During  the 
first  9  months  of  that  year,  the  producer 
must  provide  a  feed  ration  containing  a 
minimum  of  80-percent  organic  feed  or 
feed  that  is  raised  from  land  included  in 
the  organic  system  plan  and  managed  in 
compliance  with  organic  crop 
requirements.  The  balance  of  the  feed 
ration  mav  be  nonorganically  produced, 
but  it  must  not  include  prohibited 
substances  including  antibiotics  or 
hormones.  The  producer  must  provide 
the  herd  100-percent  organic  feed  for 
the  final  3  months  before  the  production 
of  organic  milk  The  producer  must 
comply  with  the  provisions  in  the 
livestock  health  and  living  conditions 
practice  standard  during  the  entire  year 
of  conversion.  After  the  dairy  operation 
has  been  certified,  animals  brought  on 
to  the  operation  must  be  organically 
raised  from  the  last  third  of  gestation. 
We  did  not  incorporate  the  NOSB"s 
recommendation  to  provide  young  stock 
with  nonorganic  feed  up  to  12  months 
prior  to  the  production  of  certified  milk. 
Bv  creating  an  ongoing  allowance  for 
using  nonorganic  feed  on  a  certified 
operation,  this  provision  would  have 
undermined  the  principle  that  a  whole 
herd  conversion  is  a  distinct,  one-time 
event. 

We  anticipate  that  the  provisions 
added  to  the  final  rule  will  address  the 
concerns  of  commenturs  who  objected 
to  the  conversion  principle.  Consumers 
have  embraced  milk  and  milk  products 
from  dairies  certified  under  private 
whole  herd  conversion  provisions 
essentiallv  identical  to  that  in  the  final 
rule  While  the  conversir)n  provision 
may  temporariU'  reduce  demand  for 
organic  feed  materials,  it  encourages 
producers  to  develop  their  own  supplies 
of  organic  feed.  The  conversion 
provision  also  rewards  producers  for 
raising  their  own  replat  ement  animals 
while  still  allowing  for  the  intro<iu(:tion 
of  animals  from  off  the  farm  that  were 
organicallv  raised  from  the  last  third  of 
gestation.  This  should  protect  existing 
markets  for  organically  raised  heifers 
while  not  discriminating  against  closed 
herd  operations  Finally,  the  i  (inversion 
provision  cannot  be  used  routinely  to 
bring  nonorganically  raised  animals  into 
an  organic  operation.  It  is  a  one-time 
opportunity  for  producers  working  with 


a  certif\ing  agent  to  implement  a 
conversion  strategy  for  an  established, 
discrete  dairy  herd  in  conjunction  with 
the  land  resfiurces  that  sustain  it. 

(2)  (Jrgtinif  Monagement  for  Livestock 
from  the  Last  Third  of  Gestation.  The 
propostul  rule- required  that  organically 
managed  breeder  and  dairy  stock  sold. 
labeled,  or  represented  as  organic 
slaughter  stock  must  be  under 
continuous  organic  management  from 
birth  Manv  commenters  stated  that  this 
requirement  was  an  inappropriate 
relaxation  of  most  existing  organic 
standards,  which  require  organic 
management  for  all  slaughter  stock  from 
the  last  third  of  gestation.  These 
commenters  cited  the  NOSB's  1994 
recommendation  that  all  slaughter  stock 
must  be  the  progeny  of  breeder  stock 
under  organic  management  from  the  last 
third  of  gestation  or  longer.  Commenters 
also  recommended  extending  the 
organic  management  provision  to  cover 
the  last  third  of  gestation  to  make  it 
consistent  with  the  requirements  in 
section  205.23B(a)(4)  for  the  organically 
raised  offspring  of  breeder  stock.  We 
agree  with  the  argument  presented  by 
commenters  and  have  changed  the  final 
rule  to  require  that  breeder  or  dairy 
stock  he  organically  raised  from  the  last 
third  of  gestati(jn  to  be  sold  as  organic 
slaughter  stock. 

{3]  Conversion  Period  for  X'onedihie 
Livestock  Products.  The  proposed  rule 
required  that  livestock  must  be  under 
continuous  organic  management  for  a 
period  not  less  than  1  year  before  the 
noneililile  [)ro(lucts  produced  from  them 
could  be  sol(i  as  organic.  .Several 
commenters  questioned  the  basis  for 
creating  different  origin  of  livestock 
re(}uirements  based  on  whether  the 
operation  intended  to  produce  edible  or 
nonedible  products.  These  commenters 
stated  that  the  OFPA  does  not  sanction 
such  ,1  distint  lion,  nor  is  it  contained  in 
existing  certificatiim  standards.  They 
questioned  why  the  proposed  rule 
created  such  a  provision  in  the  absence 
of  a  f.ivorable  NOSB  recommendation. 
We  agree  th.it  the  (  reation  of  a  se[larate 
origin  of  livestock  requirement  for 
animals  intended  to  provide  nonedible 
[iroduc  ts  (  oiild  be  confusing.  We  have 
(hanged  this  provision  in  the  final  rule 
to  require  that  nonedible  pro(fucts  be 
produced  from  livestock  that  have  been 
organically  managed  from  the  last  third 
of  gestation. 

(4)  Provisions  for  Feed  Supplements 
and  Feed  Additives.  The  proposed  rule 
provided  that  nonagricullural  produces 
and  svnthetic:  substances  included  on 
the  National  List  could  be  used  as  feed 
additives  and  supplements.  Many 
commenters  stated  that  allowing 
nonagricultural  products  and  synthetic 


substances  as  feed  supplements 
contradicted  the  definition  for  "feed 
supplement"  found  in  the  proposed 
rule.  That  definition  stipulateci  that  a 
feed  supplement  must,  itself  be  a  feed 
material,  and  the  definition  for  "feed" 
in  the  proposed  rule  precluded  using 
nonagricultural  products  and  synthetic 
substances.  These  commenters 
requested  that  either  the  definition  of 
■feed  supplement"  be  changed  to  make 
it  consistent  with  the  allowance  for 
nonagricultural  products  and  synthetic 
substances  or  else  that  the  term  be 
dropped  from  the  final  rule.  The  Food 
and  Drug  Administration  (FDA) 
recommended  modifying  the  definitions 
for  "feed  additive"  and  "feed 
supplement"  and  further  specifying  the 
components  required  in  a  feed  ration 
under  the  livestock  health  care  practice 
standard. 

We  amended  the  definition  in  the 
final  rule  to  state  that  a  feed  supplement 
is  "a  combination  of  feed  nutrients 
added  to  livestock  feed  to  improve  the 
nutritional  balance  or  performance  of 
the  total  ration."  We  retained  the  second 
component  of  the  proposed  definition, 
which  described  how  a  feed  supplement 
could  be  offered  to  livestock.  We 
amended  the  definition  of  "feed 
additive"  to  "a  substance  added  to  feed 
in  micro  quantities  to  fulfill  a  specific 
nutritional  need;  i.e.,  essential  nutrients 
in  the  form  of  amino  acids,  vitamins, 
and  minerals."  The  definitions  for  "feed 
supplement"  and  "feed  additive"  in  the 
proposed  rule  were  originally 
recommended  by  the  NOSB.  While  our 
intent  in  the  proposed  rule  was  to 
codify  as  fully  as  possible  the 
recommendations  of  the  NOSB.  we 
agree  with  commenters  that  the 
proposed  definitions  were  incompatible 
with  the  overall  provisions  for  livestock 
feed.  The  definitions  in  the  final  rule  are 
consistent  with  the  NOSB"s  objective  to 
create  clear  distinctions  between  feed, 
feed  supplements,  and  feed  additives 
while  clarifying  the  role  for  each  within 
an  organic  livestock  ration.  We  also 
incorporated  FDA's  recommendation  to 
include  protein  and/or  amino  acids, 
fatty  acids,  energy  sources,  and  fiber  for 
ruminants  as  required  elements  of  a  feed 
ration  in  the  livestock  health  care 
practice  standard.  These  additions  make 
the  livestock  health  care  practice 
standard  more  consistent  with  the 
National  Research  Council's  Committee 
on  Animal  Nutrition's  Nutrient 
Requirement  series,  which  we  cited  in 
the  proposed  rule  as  the  basis  for  feed 
requirements. 

Many  commenters  addressed 
provisions  in  the  proposed  rule  to  allow 
or  prohibit  specific  materials  and 
categories  of  materials  used  in  livestock 


feed.  Among  these,  some  commenters 
questioned  whether  enzymes  were 
defined  as  a  feed  additive  and, 
therefore,  allowed.  One  certifying  agent 
requested  guidance  on  the  status  of 
supplementing  livestock  feed  with 
amino  acids.  At  its  October  1999 
meeting,  the  NOSB  discussed  the 
Technical  Advisory  Panel  (TAP) 
reviews  on  the  use  of  enzymes  and 
amino  acids  in  livestock  feed.  The 
NOSB  determined  that  natural  sources 
of  enzymes  exist  and  that  their  use 
should  be  allowed  in  organic 
production.  Their  discussion  of  natural 
sources  of  enzymes  concluded  that 
enzymes  derived  from  edible,  nontoxic 
plants  and  nonpathogenic  bacteria  or 
fungi  that  had  not  been  genetically 
engineered  should  be  allowed  as  a 
nonorganic  feed  additive.  The  NOSB 
did  not  take  a  position  on  amino  acids 
during  this  meeting  but  indicated  that  it 
would  revisit  the  subject  in  the  near 
future.  Based  on  these 
recommendations,  the  final  rule  allows 
the  use  of  natviral  enzymes  but  not 
amino  acids  as  nonorganic  feed 
additives.  The  NOSB's  recommendation 
that  natural  sources  of  enzymes  existed 
and  were  compatible  with  organic 
livestock  production  supports  allowing 
them  without  adding  them  to  the 
National  List.  Some  commenters 
discussed  the  animal  welfare  and 
environmental  benefits  associated  with 
providing  amino  acids  in  livestock  feed 
and  supported  allowing  them.  However, 
without  a  recommendation  from  the 
NOSB  that  amino  acids  are  natural  or 
should  be  added  to  the  National  List  as 
a  synthetic,  the  final  rule  does  not  allow 
their  use. 

Commenters  questioned  whether 
nonsynthetic  but  nonagricultural 
substances,  such  as  ground  oyster  shells 
and  diatomaceous  earth,  would  be 
allowed  in  agricultural  feed.  In  1994, 
the  NOSB  recommended  that  natural 
feed  additives  can  be  from  any  soiu-ce, 
provided  that  the  additive  is  not 
classified  as  a  prohibited  natUiral  on  the 
National  List.  We  agree  with  this 
recommendation  and  have  amended  the 
final  rule  to  allow  such  materials  as  feed 
additives  and  supplements.  The  only 
additional  constraint  on  these  materials 
is  that  every  feed,  feed  additive,  and 
feed  supplement  be  used  in  compliance 
with  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  stated  in  section 
205.237(b)(6). 

The  NOSB  recommended  that 
ruminants  maintained  under  temporary 
confinement  must  have  access  to  dry, 
unchopped  hay.  Although  this  position 
was  an  NOSB  recommendation  and  not 
part  of  the  proposed  rule,  several 
commenters  responded  to  it.  Most  of 


these  commenters  stated  that  the 
language  was  too  restrictive  and  could 
preclude  the  use  of  many  suitable  forage 
products.  One  dairy  producer  stated  that 
the  requirement  would  not  be  practical 
for  operations  that  mix  hay  with  other 
feed  components.  We  agree  that  the 
NOSB's  proposed  language  is  too 
prescriptive  and  have  not  included  it  in 
the  final  rule. 

(5)  Provisions  for  Confinement.  The 
proposed  rule  established  the  health, 
nutritional,  and  behavioral  needs  of  the 
particular  species  and  breed  of  animal 
as  the  primary  considerations  for 
determining  livestock  living  conditions. 
The  proposed  rule  also  identified 
essential  components  of  the  practice 
standard,  including  access  to  shade, 
shelter,  exercise  areas,  fresh  air,  and 
direct  sunlight,  while  stating  that 
species-specific  guidelines  would  be 
developed  in  conjunction  with  future 
NOSB  recommendations  and  public 
comment.  Finally,  the  proposed  rule 
outlined  the  conditions  pertaining  to 
animal  welfare  and  enviroiunental 
protection  under  which  producers  could 
temporarily  confine  livestock. 

While  supportive  of  the  underlying 
principles  of  this  practice  standard,  the 
vast  majority  of  commenters  stated  that 
the  actual  provisions  suffered  from  a 
lack  of  clarity  and  specificity.  Many 
commenters  were  concerned  that  the 
proposed  rule  did  not  adequately  ensure 
access  to  the  outdoors  for  all  animals. 
While  supportive  of  the  access  to 
pasture  requirement  for  ruminant 
production,  commenters  stated  that  the 
final  rule  needed  a  clear  definition  of 
pasture  to  make  the  provision 
meaningful.  Conversely,  some 
commenters  supported  the  less 
prescriptive  approach  adopted  in  the 
proposed  rule.  The  NOSB  added 
considerably  to  its  earlier 
recommendations  on  livestock  living 
conditions  during  its  June  2000  meeting. 

Many  commenters  stated  that  the 
criteria  identified  as  required  elements 
in  the  provisions  for  livestock  living 
conditions  did  not  specifically  include 
access  to  the  outdoors.  One  commenter 
stated  that  the  requirement  that  animals 
receive  direct  sunlight  could  be 
interpreted  to  simply  require  windows 
in  livestock  confinement  facilities. 
Commenters  were  virtually  unanimous 
that,  except  for  the  limited  exceptions 
for  temporary  confinement,  all  animals 
of  all  species  must  be  afforded  access  to 
the  outdoors.  Commenters  also 
maintained  that  the  outdoor  area  must 
accommodate  natural  livestock 
behavior,  such  as  dust  wallows  for 
poultry  and,  in  the  case  of  ruminants, 
provide  substantial  nutrition.  Many 
commenters  specifically  opposed  dry 


lots  as  an  allowable  outdoor 
environment.  The  NOSB  recommended 
that  the  final  rule  state  that  all  livestock 
shall  have  access  to  the  outdoors.  As  a 
result  of  these  comments,  we  have 
revised  the  final  rule  to  establish  that 
access  to  the  outdoors  is  a  required 
element  for  all  organically  raised 
livestock. 

We  further  amended  the  final  rule  to 
include  a  definition  of  "pasture."  The 
definition  of  "pasture  "  we  included 
emphasizes  that  livestock  producers 
must  manage  their  land  to  provide 
nutritional  benefit  to  grazing  animals 
while  maintaining  or  improving  the  soil, 
water,  and  vegetative  resources  of  the 
operation.  The  producer  must  establish 
and  maintain  forage  species-appropriate 
for  the  nutritional  requirements  of  the 
species  using  the  pasture. 

Numerous  commenters  requested 
clarification  on  species-specific  living 
conditions,  such  as  the  use  of  cages  for 
poultry  and  confinement  systems  for 
veal  production.  The  use  of  continuous 
confinement  systems  including  cages  for 
poultry  and  veal  production  is 
incompatible  with  the  requirement  that 
organically  raised  livestock  receive 
access  to  the  outdoors  and  the  ability  to 
engage  in  physical  activity  appropriate 
to  their  needs.  There  will  be  times  when 
producers  must  temporarily  confine 
livestock  under  their  care,  but  these 
instances  must  be  supported  by  the 
exemptions  to  the  outdoor  access 
requirement  included  in  the  final  rule. 
Other  commenters  requested  additional 
guidance  on  whether  confinement  for 
the  purpose  of  finishing  slaughter  stock 
would  be  allowed,  and.  if  so,  how  long 
that  confinement  could  last. 
Commenters  who  supported  an 
allowance  for  finishing  most  often 
recommended  that,  in  the  case  of  cattle, 
confinement  should  not  exceed  90  days. 
The  final  rule  does  not  include  a 
specific  length  of  time  that  cattle  or 
other  species  may  be  confined  prior  to 
slaughter.  We  will  seek  additional  input 
from  the  NOSB  and  public  comment 
before  developing  such  standards. 

Several  commenters  questioned 
whether  a  Federal.  State,  or  local 
regulation  that  required  confinement 
would  supersede  the  requirement  for 
outdoor  access.  These  commenters  were 
aware  of  county  ordinances  that 
prohibited  free  ranging  livestock 
production  to  protect  water  quality. 
Organic  operations  must  comply  with 
all  Federal.  State,  and  local  regulations. 
At  the  same  time,  to  sell,  label,  or 
represent  an  agricultural  commodity  as 
"100  percent  organic.  "  "organic.  "  or 
"made  with  *   *   *"  the  producer  or 
handler  must  comply  with  all  the 
applicable  requirements  set  forth  in  this 
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regulation.  Federal.  State,  or  local 
regulations  that  prohibit  a  requirt'd 
practice  or  require  a  prohibited  one  will 
essentially  preclude  organic 
certification  of  the  affected  commodity 
within  that  jurisdiction. 

(6)  Prohibition  on  Parasiticides 
During  Lactation  The  proposed  rule 
provided  that  breeder  stock  could 
receive  synthetic  parasiticides  included 
on  the  National  List,  provided  that  the 
treatment  occurred  prior  to  the  last  third 
of  gestation  for  progeny  that  were  to  be 
organicallv  managed  Many  commenters 
supported  this  principle  but  were 
concerned  that  the  wording  would 
allow  producers  to  administer 
parasiticides  to  lactating  breeder  stock 
while  the  offspring  were  still  nursing. 
These  commenters  felt  that  such  an 
allowance  violated  the  intent  of  the 
provision  because  offspring  could  be 
e.xposed  to  systemic  parasiticides  or 
their  residues  through  their  mother's 
milk  The  NOSB  recommended  a 
prohibition  on  using  allowed  synthetic 
parasiticides  during  lactation  for 
progeny  that  are  organically  managed. 
We  agree  with  these  commenters  and 
have  modified  the  final  rule  to  prohibit 
the  treatment  of  organically  managed 
breeder  stock  with  allowed  synthetic 
parasiticides  during  the  last  third  of 
gestation  or  lactation. 

Livestock  Production — Changes 
Requested  But  Not  Made 

This  subpart  retains  from  the 
proposed  rule  regulations  on  which  we 
received  comments  as  follows: 

( 1 )  Prohibition  on  Factory  Farms. 
Many  commenters  requested  that  the 
final  rule  prohibit  the  certification  of 
■factory  farms  "  These  commenters 
stated  that  factory  farms  are  dependent 
upon  practices  and  materials  that  are 
inconsistent  with  or  expressly 
prohibited  in  the  OFPA  The  final  rule 
does  not  contain  such  a  prohibition 
because  commenters  did  not  provide  a 
clear,  enforceable  definition  of  'factory 
farm"  for  use  in  the  final  rule.  All 
organic  operations,  regardless  of  their 
size  or  other  characteristics,  must 
develop  and  adhere  to  an  approved 
organic  system  plan  that  complies  with 
these  regulations  in  order  to  be  certified. 

(2)  \onorganic  Feed  Protocol  The 
proposed  rule  required  that,  except  for 
nonagricultural  products  and  synthetic 
substances  included  on  the  National 
List,  a  producer  must  provide  livestock 
with  a  total  feed  ration  composed  of 
agricultural  feed  products,  including 
pasture  and  forage,  that  is  organicallv 
produced  and.  if  applicable,  handled,  it 
also  included  provisions  for  temporary 
variances  that,  under  very  limited 
circumstances  and  with  the  approval  of 


the  certifying  agent  and  the 
Administrator,  would  provide  an 
exemption  from  specific  production  and 
handling  standards  The  preamble  of  the 
proposed  rule  described  an  emergency 
resulting  in  the  unavailability  of  organic 
agricultural  feed  products  as  an  example 
of  a  situation  in  which  a  temporary 
variance  could  be  issued.  Many 
commenters  recommended  that  the  final 
rule  require  a  producer  who  received  a 
temporary  variance  for  a  feed  emergency 
to  follow  the  order  of  preference  for 
noncertified  organic  feed  developed  by 
the  NO.SB  This  order  of  preference 
requires  a  producer  to  procure 
agricultural  feed  products  from  sources 
that  are  as  close  to  complying  with  the 
standards  for  organic  certification  as 
possible.  Commenters  stated  that 
adherence  tf)  the  order  of  preference 
would  most  closelv  conform  with  the 
expectation  of  consumers  that 
organicallv  raised  livestock  received 
organic  feed  and  would  create  an 
incentive  for  livestock  feed  producers  to 
pursue  certification. 

We  have  not  included  the  NOSB's 
feed  emergency  order  of  preference  in 
the  final  rule  because  it  would  be  too 
prescriptive  and  difficult  to  enforce 
during  an  emergency.  Receiving  a 
temporarv  variance  categorically 
exempts  a  producer  from  the  provision 
for  which  it  was  issued,  although  that 
producer  may  not  substitute  any 
practice,  material,  or  procedure  that  is 
otherwise  prohibited,  although  that 
producer  may  not  substitute  any 
practice,  material,  or  procedure  that  is 
otherwise  prohibited  under  section 
205.10.5.  Additionally,  certified  organic 
feed  is  far  more  available  in  terms  of 
quantity  and  affordability  than  when  the 
NOSB  developed  its  order  of  preference 
in  1994.  We  anticipate  that  producers 
whose  original  supplv  of  organic 
agricultural  feed  products  is  interrupted 
will  be  able  to  fill  the  shortfall  through 
the  marketplace. 

(3)  Prohibition  on  Physical 
Alterations  The  proposed  rule  required 
that  producers  perform  physical 
alterations  as  needed  to  promote  animal 
welfare  and  in  a  manner  that  minimizes 
pain  and  stress.  This  provision  was  one 
component  of  the  health  care  practice 
standard  that  required  producers  to 
establish  and  maintain  preventive 
livestock  health  care  practices.  We 
stated  in  the  preamble  that  there  was 
insufficient  i:onsensus  from  previous 
public  comment  to  designate  specific 
physical  alterations  as  allowed  or 
prohibited  and  envisioned  working  with 
producers,  certifying  agents,  and 
consumers  to  achieve  that  goal.  We 
requested  comment  on  techniques  to 
measure  animal  stress  that  could  be 


used  to  evaluate  whether  specific 
physical  alterations  were  consistent 
with  the  conditions  established  in  the 
proposed  rule. 

VVe  received  significant  numbers  of 
comments  both  opposing  and 
supporting  the  provision  in  the 
proposed  rule  for  performing  physical 
alterations.  Many  commenters  opposed 
any  allowance  for  physical  alterations 
and  argued  that  such  practices  are  cruel 
and  debilitating  to  animals.  These 
commenters  maintained  that 
modifications  in  breed  selection, 
stocking  densities,  and  the  configuration 
of  living  conditions  could  achieve 
results  similar  to  physical  alterations 
without  harming  the  animal.  They 
stated  that  by  adapting  their  production 
systems  to  promote  the  physical  and 
psychological  welfare  of  animals, 
producers  could  obviate  the  need  for 
physical  alterations.  In  particular, 
commenters  cited  physical  alterations  to 
the  beaks  and  feet  of  poultry  as 
unnecessary  due  to  the  svailability  of 
alternative  production  systems.  Many 
commenters  expressed  concern  that  the 
allowance  for  physical  alterations 
would  facilitate  the  certification  of  large 
confinement  operations.  Commenters 
also  stated  that  performing  physical 
alterations  was  inconsistent  with  Codex 
guidelines  and  objected  to  the 
allowance  before  full  public 
deliberation  on  the  subject  through  the 
NOSB  process. 

A  large  number  of  commenters  stated 
that,  if  reasonable  guidelines  could  be 
established,  the  allowance  for  physical 
alterations  would  be  a  beneficial,  and 
even  necessary,  condition  for  organic 
livestock  production.  These  commenters 
maintained  that  producers  engage  in 
physical  alterations  for  the  overall 
welfare  of  the  flock  or  herd  and  that  the 
pain  and  stress  of  performing  them  must 
be  weighed  against  the  pain  and  stress 
of  not  doing  so.  For  example,  these 
commenters  cited  the  traumatic  effect  of 
cannibalism  on  poultry  flocks  that  had 
not  undergone  beak  trimming  or  the 
injuries  caused  by  animals  whose  horns 
had  not  been  removed.  Many  of  these 
commenters  stated  that  producers  could 
reduce  but  not  eliminate  the  need  for 
physical  alterations  through  alternative 
production  practices  such  as  breed 
selection  and  stocking  densities.  The 
NOSB  supported  the  provision  as 
written  in  the  proposed  rule,  stating  that 
it  met  the  animal  welfare  requirements 
while  allowing  practices  necessary  for 
good  animal  husbandry.  We  have 
retained  the  proposed  provision  for 
physical  alterations  without  taking  any 
further  position  on  whether  specific 
practices  are  allowed  or  prohibited.  We 
did  not  receive  substantial  new 


guidance  on  techniques  to  measure 
stress  in  animals  due  to  physical 
alterations  and  have  made  no  revisions 
in  that  regard.  The  final  rule  establishes 
that,  when  appropriately  performed  and 
within  the  context  of  an  overall 
management  system,  specific  physical 
alterations  are  allowed.  It  also  mandates 
that,  as  an  element  of  a  preventative 
health  care  program,  physical 
alterations  must  benefit  the  ultimate 
physical  and  psychological  welfare  of 
the  affected  animal. 

(4)  Withdrawal  for  Synthetic 
Parasiticides  in  Lactating  Uvestock.  The 
proposed  rule  required  a  90-day 
withdrawal  period  before  milk  and  milk 
products  produced  from  livestock 
treated  with  an  allowed  synthetic 
parasiticide  could  be  labeled  as  organic. 
Referencing  the  statement  in  the 
preamble  to  the  proposed  rule  that  the 
90-day  withdrawal  period  was 
attributable  to  "consumer  expectations 
of  organically  raised  animals,"  a  dairy 
producer  commented  that  the  provision 
ignored  animal  welfare  and  farm 
economic  sustainability  considerations. 
The  commenter  considered  the  90-day 
withdrawal  period  capricious  and 
problematic  since,  for  bovine  dairy 
operations,  it  would  compel  producers 
to  either  shorten  an  animal's  natural 
drying  off  period,  or  lose  30  days  of 
organic  milk  production.  The 
commenter  stated  that  the  optimal 
extended  withdrawal  period  for  this 
situation  would  be  60  days  since  this  is 
the  approximate  duration  of  a  dairy 
cow's  natural  dry  period.  Under  this 
approach,  livestock  requiring  treatment 
could  receive  an  allowed  synthetic 
parasiticide  at  the  time  of  drying  off, 
thus  allowing  the  withdrawal  period  to 
coincide  with  the  natural  60-day  period 
when  the  livestock  were  not  lactating. 
Livestock  could  complete  the 
withdrawal  period  prior  to  the  birth  of 
their  offspring  in  approximately  60 
days,  at  which  time  the  mother's  milk 
could  again  be  sold  as  organic.  The 
commenter  maintained  that  the  60-day 
period  would  satisfy  consumer 
expectation  for  an  extended  withdrawal 
period  after  treatment  with  an  allowed 
synthetic  parasiticide  without  imposing 
an  unnecessary  constraint  on  the 
producer. 

We  have  retained  the  90-day 
withdrawal  period  in  the  final  rule.  The 
provisions  in  the  final  rule  for  treating 
livestock  with  an  allowed  synthetic 
parasiticide  reflect  the  90-day 
withdrawal  period  recommended  by  the 
NOSB  at  its  October  1999  meeting.  The 
NOSB  has  the  authority  to  reconsider 
this  issue  and  propose  an  alternative 
armotation  for  the  Secretary's 
consideration. 


(5)  Delineation  of  Space  Requirements 
for  Animal  Confinement.  The  proposed 
rule  did  not  establish  space 
requirements  for  livestock  living 
conditions  but  stated  that  a  producer 
must  accommodate  the  health  and 
natural  behavior  of  animals  under  his  or 
her  care.  Some  commenters  stated  their 
preference  for  space  requirements 
because  they  are  more  uniform  and 
enforceable.  These  commenters  stated 
that  some  existing  certification 
standards  include  space  requirements  in 
standards  for  livestock  living  conditions 
and  that  Codex  guidelines  support  this 
approach.  While  not  disagreeing  that 
space  requirements  could  be  an  effective 
certification  tool  for  organic  livestock 
production  systems,  we  have  not 
incorporated  any  such  provisions  in  the 
final  rule.  We  anticipate  that  additional 
NOSB  reconunendations  and  public 
comment  will  be  necessary  for  the 
development  of  space  requirements.  At 
its  June  2000  meeting,  the  NOSB  agreed 
that  it  would  be  premature  to  include 
space  requirements  in  the  final  rule. 

(6)  Access  to  pasture  versus  pasture- 
based.  Commenters  stated  that  the 
proposed  rule's  requirement  that 
ruminants  receive  "access  to  pasture" 
did  not  sufficiently  characterize  the 
relationship  that  should  exist  between 
ruminants  and  the  land  they  graze. 
Many  of  these  commenters 
recommended  that  the  final  rule  require 
that  ruminant  production  be  "pasture- 
based."  Many  commenters  stated  that 
the  final  rule  needed  a  more  explicit 
description  of  the  relationship  between 
livestock  and  grazing  land.  The  NOSB 
shared  this  perspective  and 
recommended  that  the  final  rule  require 
that  ruminant  production  systems  be 
"pasture-based."  In  contrast,  an  organic 
dairy  producer  maintained  that  a 
uniform,  prescriptive  definition  of 
pasture  would  not  be  appropriate  in  a 
final  rule.  This  commenter  stated  that 
the  diversity  of  growing  seasons, 
environmental  variables,  and  forage  and 
grass  species  could  not  be  captured  in 

a  single  definition  and  that  certifv'ing 
agents  should  define  pasture  on  a  case- 
by-case  basis.  This  commenter  also 
disagreed  with  the  "pasture-based" 
requirement,  stating  that  pasture  should 
be  only  one  of  several  components  of 
balanced  livestock  nutrition.  Singling 
out  pasture  as  the  foundation  for 
ruminant  management  would  distort 
this  balance  and  deprive  other 
producers  of  the  revenue  and  rotation 
benefits  they  generate  by  growing 
livestock  feed. 

We  retained  the  "access  to  pasture  " 
requirement  because  the  term,  "pasture- 
based,"  has  not  been  sufficientlj? 
defined  to  use  for  implementing  the 


final  rule.  The  final  rule  does  include  a 
definition  for  pasture,  and  retention  of 
the  "access  to  pasture"  provision 
provides  producers  and  certifying 
agents  with  a  verifiable  and  enforceable 
standard.  The  NOP  will  work  with  the 
NOSB  to  develop  additional  guidance 
for  managing  ruminant  production 
operations. 

(7)  Stage  of  Production.  The  proposed 
rule  contained  provisions  for  temporary 
confinement,  during  which  time 
livestock  would  not  receive  access  to 
the  outdoors.  Many  commenters  were 
concerned  that  the  stage-of-production 
justification  for  temporary  confinement 
could  be  used  to  deny  animals  access  to 
the  outdoors  during  natiually  occurring 
life  stages,  including  lactation. 
Commenters  overwhelmingly  opposed 
such  an  allowance  and  stated  that  the 
stage  of  production  exemption  should 
be  narrowly  applied.  One  commenter 
stated  that  a  dairy  operation,  for 
example,  might  have  seven  or  eight 
distinct  age  groups  of  animals,  with 
each  group  requiring  distinct  living 
conditions.  Under  these  circumstances, 
the  commenter  maintained  that  a 
producer  should  be  allowed  to 
temporarily  house  one  of  these  age 
groups  indoors  to  maximize  use  of  the 
whole  farm  and  the  available  pasture.  At 
its  June  2000  meeting,  the  NOSB  stated 
that  the  allowance  for  temporary 
confinement  should  be  restricted  to 
short-term  events  such  as  birthing  of 
newborn  or  finish  feeding  for  slaughter 
stock  and  should  specifically  exclude 
lactating  dairy  animals. 

We  have  not  changed  the  provision  in 
the  final  rule  for  the  stage-of-production 
allowance  in  response  to  these 
comments.  The  NOSB  has  supported  the 
principle  of  a  stage-of-production 
allowance  but  has  not  provided 
sufficient  guidance  for  determining,  on 
a  species-specific  basis,  what  conditions 
would  warrant  such  an  allowance. 
Without  a  clearer  foundation  for 
evaluating  practices,  we  have  not 
identified  any  specific  examples  of 
practices  that  would  or  would  not 
warrant  a  stage-of-production 
allowance.  We  will  continue  to  explore 
with  the  NOSB  specific  conditions 
under  which  certain  species  could  be 
temporarily  confined  to  enhance  their 
well-being. 

In  the  final  rule,  temporary 
confinement  refers  to  the  period  during 
which  livestock  are  denied  access  to  the 
outdoors.  The  length  of  temporary 
confinement  will  vary  according  to  the 
conditions  on  which  it  is  based,  such  as 
the  duration  of  inclement  weather.  The 
conditions  for  implementing  temporary 
confinement  for  livestock  do  not 
minimize  the  producer's  ability  to 
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restrain  livestock  in  the  performance  of 
necessan'  production  practices.  For 
example,  it  is  allowable  for  a  producer 
to  restrain  livestock  during  the  actual 
milking  process  or  under  similar 
circumstances,  such  as  the 
administration  of  medication,  when  the 
safety  and  welfare  of  the  livestock  and 
producer  are  involved. 

Handling — Changes  Based  on 
Comments 

The  following  changes  are  made 
based  on  comments  received. 

(1)  Commercial  Availability  A  large 
number  of  commenters,  including 
organic  handlers  and  certifving  agents, 
stated  that  ■commercial  availability" 
must  be  included  as  a  requirement  for 
the  5  percent  of  nonorganic  ingredients 
that  are  used  in  products  labeled 
"organic." 

We  agree  and  have  added  a 
commercial  availability  requirement  as 
part  of  a  handler's  organic  system  plan 
under  section  205.201  of  this  subpart. 
Up  to  5  percent  (less  water  and  salt)  of 
a  product  labeled  "organic,"  may  be 
nonorganic  agricultural  ingredients. 
However,  handlers  must  document  that 
organic  forms  of  the  nonorganic 
ingredients  are  not  commercially 
available  before  using  the  nonorganic 
ingredients. 

(2)  Prohibited  Practices.  Commenters 
were  unclear  about  the  extent  of  the 
prohibition  on  use  of  excluded  methijds 
and  ionizing  radiation.  To  make  that 
prohibition  clear,  we  have  moved  the 
handling  prohibitions  in  proposed  rule 
sections' 205.270  (c)  to  205.105. 
Applicability,  subpart  B.  Paragraphs 
(c)(1)  and  (cj(2)  which  listed  excluded 
methods  and  ionizing  radiation  in  the 
proposed  rule  are  combined  into 
paragraph  (c)(1)  that  cross-references 
new  section  205.105 

(3)  i'se  ot  Predator  Pests  and 
Parasites  Paragraph  (b)(1)  of  section 
205.271  proposed  that  predator  pests 
and  parasites  may  be  used  to  control 
pests  in  handling  facilities  Under 
FDA's  Good  Manufacturing  Practii:e,  21 
CFR  part  section  110.35(c).  it  states  that 

'No  pests  shall  be  allowed  in  any  area 
of  a  food  plant   "  Some  commenters 
believed  use  of  predator  pests  in 
handling  facilities  is  prohibited  by  the 
FDA  regulation  Other  commenters 
stated  that  predator  pests  could  be  used 
in  certain  handling  facilities  under  the 
FDA  regulation.  One  commenter 
claimed  that  the  FDA  regulation  in  21 
CFR  part  110.19  allows  exemptions  for 
certain  establishments  that  only  harvest, 
store,  or  distribute  raw  agricultural 
product.  Another  commetiter  suggested 
that  use  of  predator  pests  should  be 


allowed  when  FDA  does  not  prohibit 
their  use. 

We  do  not  intend  to  be  inconsistent 
with  the  FDA  requirement  and,  thus, 
have  removed  proposed  paragraph  (b)(1) 
of  section  205.271.  Use  of  predator  pests 
in  various  organic  handling  and  storage 
areas  is  subject  to  FDA's  Good 
Manufacturing  Practice.  Paragraphs 
(b)(2)  and  (b)(3)  are  redesignated. 

(4)  ( 'se  al  Synthetic  Pheromone  Lures. 
Proposed  paragraph  (h)(3)  provided  for 
use  of  nonsynthetic  lures  and  repellant. 
A  few  handlers  and  certifying  agents 
commented  that  nearly  all  pheromone 
lures  use  synthetic  substances.  Because 
pheromone  lures  do  not  come  into 
contact  with  products  in  a  handling 
facility,  commenters  argued  that  such 
lures  should  be  allowed,  provided  that 
the  synthetic  substance  used  is  on  the 
National  List. 

We  agree  and  have  added  "synthetic 
substances"  to  redesignated  paragraph 
(b)(2)  for  use  in  lures  and  repellents. 
The  synthetic  substances  used  must  be 
corLsistent  with  the  National  List. 

(5)  Restrict  Initial  Use  of  Synthetics  to 
National  List  Substances.  Paragraph  (c) 
in  the  proposed  rule  provided  for  use  of 
any  synthetic  substance  to  prevent  or 
control  pests.  Several  handlers  and 
certif\'ing  agents  stated  that  use  of 
nonsynthetic  and  synthetic  substances 
should  initially  be  limited  first  to 
substances  which  are  allowed  on  the 
National  List.  This  would  mean  that 
substances  not  allowed  for  use  on  the 
National  List  could  not  be  used  initially 
to  control  or  prevent  pest  infestations. 

We  agree  with  these  comments.  Use  of 
allowed  substance  before  use  of  other 
substances  is  a  fundamental  principle  of 
organic  agriculture.  Therefore,  if 
preferred  practices  under  paragraphs  (a) 
and  (b)  are  not  successful  in  preventing 
or  controlling  pest  infestations,  handlers 
may  then  use.  under  amended 
paragraph  (c).  only  nonsynthetic  or 
synthetic  substances  which  are  allowed 
for  use  on  the  National  List. 

We  have  removed  the  proviso  that 
applications  of  a  pest  control  substance 
must  be  consistent  with  the  product's 
label  instructions.  This  requirement  is 
readily  understood  and  does  not  need  to 
be  explicitly  stated  in  the  regulations. 

Because  paragraph  (c)  now  provides 
for  use  only  of  allowed  National  List 
substances,  a  new  paragraph  (d)  is 
added  to  allow  for  use  of  other  synthetic 
substances,  including  syTithetic 
substances  not  on  the  National  List,  to 
prevent  or  cimtrol  pest  infestations. 
These  substances  may  be  used  only  if 
the  practices  in  paragraphs  (a),  (b).  and 
(c)  are  ineffective.  Before  the  substance 
is  used,  the  handler  and  the  operation's 
certifying  agent  must  agree  on  the 


synthetic  substance  to  be  used  and  the 
measures  to  be  taken  to  prevent  contact 
of  the  substance  with  organic  products 
and  ingredients  in  the  facility.  We 
expect  that  this  communication  can  be 
accomplished  with  telephone  calls  or  by 
electronic  means. 

This  regulation  does  not  preempt 
Federal,  State,  or  local  health  and 
sanitation  requirements.  We  recognize 
that  inspectors  who  monitor  compliance 
with  those  regulations  may  require 
immediate  intervention  and  use  of 
synthetic  substances,  not  on  the 
National  List,  before  or  at  the  same  time 
as  the  methods  specified  in  paragraphs 
(b)  and  (c).  Therefore,  to  make  this  clear, 
we  have  added  a  new  paragraph  (f).  To 
ensure  that  the  use  of  the  substances 
does  not  destroy  a  product's  organic 
integrity,  we  are  requiring  that  the 
handler  take  appropriate  measures  to 
prevent  contact  of  the  product  with  the 
pest  control  substance  used. 

(6)  Preventing  Contact  with  Prohibited 
Substances.  Commenters  recommended 
that,  if  prohibited  substances  are 
applied  by  fogging  or  fumigation,  the 
organic  product  and  packaging  material 
must  be  required  to  be  completely 
removed  from  the  facility  and  reentry  of 
the  product  or  packaging  be  delayed  for 
a  period  three  times  longer  than  that 
specified  on  the  pesticide  label. 
Commenters  believed  removal  and 
reentry  should  be  mandatory,  regardless 
of  the  organic  product  or  container. 

We  understand  the  conunenters' 
concerns.  However,  their 
recommendations  are  not  appropriate 
for  all  pest  infestations.  We  believe  that 
measures  needed  to  be  taken  to  prevent 
contact  with  a  synthetic  substance  must 
be  determined  on  a  case-by-case  basis 
by  the  handler  and  certifying  agent.  As 
stated  earlier,  new  paragraph  (d)  of 
section  205.271  requires  a  handler  and 
certifying  agent  to  agree  on  control  and 
prevention  measures  prior  to 
application  of  a  synthetic  substance.  We 
believe  that  such  an  agreement  will  help 
safeguard  a  product's  organic  integrity. 
Use  of  a  synthetic  substance  in  fogging 
or  fumigation  should  be  based  on, 
among  other  things,  location  of  the  pest 
relative  to  the  organic  products  in  the 
facility;  the  extent  of  the  pest 
infestation;  the  substance  and 
application  method  to  be  used;  the  state 
of  the  organically  produced  product  or 
ingredient  (raw,  unpackaged  bulk, 
canned,  or  otherwise  sealed);  and  health 
and  sanitation  requirements  of  local. 
State,  and  Federal  authorities. 

Paragraph  (e)  is  changed  to  clarify  that 
an  operation's  organic  handling  plan 
must  be  updated  to  document  all 
measures  taken  to  prevent  contact 
between  synthetic  pest  control 


substances  and  organically  produced 
products  and  ingredients. 

(7)  Repetitive  Use  of  Pest  Control 
Measures.  One  commenter  suggested  a 
change  in  the  paragraph  (e)  requirement 
that  handlers'  organic  plans  must 
include  "an  evaluation  of  the  effects  of 
repetitive  use"  of  pest  prevention  and 
control  materials.  The  commenter 
believed  that  the  requirement  was 
excessive  and  beyond  what  should  be 
expected  of  handlers.  The  commenter 
indicated  that  handlers'  organic  plans 
should  address  the  "techniques  tiiat  will 
be  used  to  minimize"  the  negative 
effects  of  repetitive  use  of  pest  control 
materials. 

We  agree  that  "an  evaluation  of  the 
effects  of  repetitive  use"  is  more  than 
what  is  reasonable  to  expect  of  handlers 
in  their  organic  plans.  We  do  not  agree, 
however,  that  an  organic  plan  should  be 
required  to  address  the  "techniques" 
used  to  minimize  the  effects  of 
repetitive  use  of  pest  control  materials. 
However,  we  believe  that  handlers . 
should  update  their  organic  handling 
plans  to  accoimt  for  the  use  of  pest 
control  or  prevention  substances, 
particularly  if  the  substances  are 
prohibited  substances.  The  update 
should  include  a  description  of  the 
application  methods  used  and  the 
measures  taken  to  prevent  contact 
between  the  substance  used  and  the 
organic  product.  We  have  added  these 
requirements  in  redesignated  paragraph 
(e).  Proposed  paragraph  (e)  of  section 
205.271  is  removed. 

Handling — Changes  Requested  But  Not 
Made 

(1)  Exceptions  to  Handling  Processes. 
A  commenter  stated  that  many  herbal 
products  are  extracted  from  organically 
produced  herbs  but  that  the  extraction 
of  those  products  "can  employ 
significantly  different  methods  than 
those  used  in  the  manufacture  of  more 
traditional  foods."  To  be  labeled  as 
"organic"  ingredients,  substances  such 
as  herbs,  spices,  flavorings,  colorings, 
and  other  similar  substances,  must  be 
derived  from  a  certified  organic  source 
and  be  extracted  without  the  use  of 
prohibited  substances. 

(2)  Allowed  Synthetics  Used  in 
Packaging  Materials  and  Storage 
Containers.  A  State  department  of 
agriculture  commented  that  section 
205.272(b)(l}  prohibits  use  of  synthetic 
fungicides,  preservatives,  or  fumigants 
in  packaging  materials  and  storage 
containers  or  bins.  The  comment  stated 
that  it  is  inconsistent  to  permit  use  of 
allowed  substances  as  ingredients  in 
processed  products  but  prohibit  their 
use  as  a  preservative  or  fumigant  in  the 
packaging  materials  and  storage 


containers  and  bins.  The  commenter 
suggested  that  paragraph  (b)(1)  be 
amended  to  permit  use  of  National  List- 
allowed  substances  in  section  205.605, 
particularly  carbon  dioxjde  and  ozone, 
in  packaging  materials  and  storage 
containers  or  bins. 

We  understemd  the  commenters 
concern.  However,  section  6510(a)(5)  of 
the  Act  specifically  prohibits  use  of  any 
packaging  materials,  storage  containers, 
or  bins  that  contain  synthetic 
fungicides,  preservatives,  or  fumigants. 

(3)  Additional  Measures  to  Prevent 
Product  Contamination.  A  few 
commenters  suggested  changing 
paragraph  (e)  of  section  205.271  to 
require  that  handlers'  organic  handling 
plans  specify  measures  that  would  be 
taken  to  prevent  contact  between  a  pest 
control  substance  and  "packaging 
materials."  This  would  be  in  addition  to 
measures  preventiiig  contamination  of 
"any  ingredient  or  finished  product"  in 
the  handling  facility. 

We  understand  the  commenters' 
objective.  However,  for  the  reasons 
stated  earlier  in  regard  to  commenters' 
request  that  mandatory  removal  of 
product  during  pest  control  treatment  be 
required,  we  believe  that  such  a 
requirement  should  not  be  mandatory 
for  all  packaging  materials.  Measures  to 
prevent  contamination  of  packaging 
material  should  be  left  to  the  handler 
and  certifying  agent  to  specify'  in  the 
handling  plan. 

Handling — Clarifications 

Clarification  is  given  on  the  following 
issues  raised  by  commenters. 

(1)  Use  of  Nonorganic  Ingredients  in 
Processed  Products.  We  have  corrected 
paragraph  (c)  of  section  205.270  to 
clarify  what  must  not  be  used  in  or  on 
organically  produced  ingredients  and 
nonorganically  produced  ingredients 
used  in  processed  organic  products.  The 
prohibition  on  use  of  ionizing  radiation, 
excluded  methods,  and  volatile 
synthetic  solvents  applies  to  all 
organically  produced  ingredients.  The  5 
percent  of  nonorganic  ingredients  in 
products  labeled  "organic,"  also  are 
subject  to  the  three  prohibited  practices. 
The  nonorganic  ingredients  in  products 
labeled  "made  with  organic 
ingredients"  must  not  be  produced 
using  ionizing  radiation  or  excluded 
methods  but  may  be  produced  using 
volatile  synthetic  solvents.  The 
nonorganic  ingredients  in  products 
containing  less  than  70  percent 
organically  produced  ingredients  may 
be  produced  and  processed  using 
ionizing  radiation,  excluded  methods, 
and  synthetic  solvents. 

(2)  Water  Quality  Used  in  Processing. 
A  handler  questioned  whether  public 


drinking  water  containing  approved 
levels  of  chlorine,  pursuant  to  the  Safe 
Drinking  Water  Act.  is  acceptable  for 
use  in  processing  products  labeled  "100 
percent  organic."  Water  meeting  the 
Safe  Drinking  Water  Act  may  be  used  in 
processing  any  organically  produced 
products. 

Temporary  Variances — Changes  Based 
on  Comments 

Additional  Causes  for  Issuing 
Temporary  Variance.  A  few  State 
department  of  agriculture  commenters 
suggested  that  "drought"  should  be 
added  to  the  regulatory  text  as  a  natural 
disaster  warranting  a  temporar\' 
variance  from  regulations. 

We  agree  and  have  added  drought  to 
the  regulatory  text  in  paragraph  (a)(2)  of 
section  205.290.  We  have  also  added 
"hail  "  as  a  natural  disaster  warranting  a 
temporary  variance.  Both  drought  and 
hail  were  mentioned  in  the  preamble  of 
the  proposed  rule  but  were 
unintentionally  left  out  of  the  regulatory 
text. 

Temporary  Variances — Changes 
Requested  But  Not  Made 

Allowance  of  Temporary  Variances.  A 
few  commenters  suggested  that  SOPs 
governing  State  officials  should  be  able 
to  authorize  temporary  variances  due  to 
local  natural  disasters  which  may  occur 
in  a  State.  We  do  not  agree  that  with 
these  comments.  For  consistency  of 
application,  we  believe  that  only  the 
Administrator  should  have  the  authority 
to  grant  a  temporary  variance.  Citing 
local  conditions,  an  SOPs  governing 
State  official  and  certif\-ing  agents  mav 
recommend  a  temporarv'  variance  to  the 
Administrator.  We  are  committed  to 
providing  quick  responses  to  such 
recommendations. 

Subpart  D — Labels,  Labeling,  and 
Market  Information 

The  Act  provides  that  a  person  mav 
sell  or  label  an  agricultural  product  as 
organically  produced  only  if  the  product 
has  been  produced  and  handled  in 
accordance  with  provisions  of  the  Act 
and  these  regulations.  This  subpart  sets 
forth  labeling  requirements  for  organic 
agricultural  products  and  products  with 
organic  ingredients  based  on  their 
percentage  of  organic  composition.  For 
each  labeling  categor\-,  this  subpart 
establishes  what  orgeinic  terms  and 
references  can  and  earmot  be  displayed 
on  a  product  package's  principal  display 
panel  (pdp),  information  panel, 
ingredient  statement,  and  on  other 
package  panels.  Labeling  requirements 
also  are  established  for  organically 
produced  livestock  feed,  for  containers 
used  in  shipping  and  storing  organic 
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product,  and  for  denoting  organic  bulk 
products  in  market  information  which  is 
displayed  or  disseminated  at  the  point 
of  retail  sale.  Restrictions  on  labeling 
organic  product  produced  by  exempt 
operations  are  established  Finally,  this 
subpart  provides  for  a  USDA  seal  and 
regulations  for  display  of  the  USDA  seal 
and  the  seals,  logos,  or  other  identifying 
marks  of  certifv'ing  agents. 

The  intent  of  these  sections  is  to 
ensure  that  organically  produced 
agricultural  products  and  ingredients 
are  consistently  labeled  to  aid 
consumers  in  selection  of  organic 
products  and  to  prevent  labeling  abuses. 
These  provisions  cover  the  labeling  of  a 
product  as  organic  and  are  not  intended 
to  supersede  other  labeling 
requirements  specified  in  other  Federal 
labeling  regulations,  The  Food  and  Drug 
Administration  (FDA)  regulates  the 
placement  of  information  on  food 
product  packages  in  21  CFR  parts  1  and 
101.  USDA's  Food  Safety  and  Inspection 
Services  (FSIS)  Federal  Meat  Inspection 
Act.  Poultry  Products  Inspection  Act. 
and  Egg  Products  Inspection  Act  have 
implementing  regulations  in  9  CFR  part 
317  which  must  be  followed  in  the 
labeling  of  meat,  poultry,  and  egg 
products.  The  Federal  Trade 
Commission  (FTC)  regulations  under 
the  Fair  Packaging  and  Labeling  Act 
(FLPA)  in  16  CFR  part  500  and  the 
Alcohol  Tobacco  and  Firearms  (ATF) 
regulations  under  the  Federal  Alcohol 
.Administration  Act  (F.\.M  in  27  CFR 
parts  4.  5.  and  7.  also  must  be  followed, 
as  applicable  to  the  nature  of  the 
product.  The  labeling  requirements 
specified  in  this  subpart  must  be 
implemented  in  a  manner  so  that  they 
do  not  conflict  with  the  labeling 
requirements  of  these  and  other  Federal 
labeling  requirements. 

While  this  regulation  does  not  require 
labeling  of  an  organic  product  as 
organic,  we  assume  that  producers  and 
handlers  choose  to  label  their  organic 
products  and  display  the  USDA  seal  to 
the  extent  allowed  in  these  regulations. 
Thev  do  this  to  improve  the 
marketabilitv  of  their  organic  product 

Under  the  National  Otganic  Program 
(NOP),  the  assemblv.  packaging,  and 
labeling  of  multiingredient  organic 
products  are  considered  handling 
activities.  The  certification  of  handling 
operations  is  covered  in  subpart  C  of 
this  regulation.  No  claims,  statements, 
or  marks  using  the  term,  "organic."  or 
display  of  certification  seals,  other  than 
as  provided  in  this  regulation,  may  be 
used.  Based  on  comments  received, 
several  important  labeling  changes  from 
the  proposed  rule  are  made  in  this  final 
rule.  (1)  The  term,  "organic."  cannot  be 
used  in  an  agricultural  product  name  if 


it  modifies  an  ingredient  that  is  not 
organically  produced  (e.g.,  "organic 
chocolate  ice  cream"  when  the 
chocolate  flavoring  is  not  organically 
produced).  (2)  The  5  percent  or  less  of 
ncmorganic  ingredients  in  products 
labeled  "organic  '  must  be  determined 
not  "commercially  available"  in  organic 
form.  (3)  Display  of  a  product's  organic 
percentage  is  changed  from  required  to 
optional  for  "organic"  and  "made  with 

*  *   *"  products.  (4)  The  minimum 
organic  content  for  "made  with  *   *   *" 
products  is  increased  from  50  percent  to 
70  percent.  (5)  In  addition  to  listing 
individual  ingredients,  the  "made  with 

*  *    * "  label  may  identify  a  food  group 
on  the  label  ("made  with  organic  fruit") 
(6)  A  new  section  is  added  to  provide 
labeling  of  livestock  feed  that  is 
organically  produced.  (7)  Finally,  a 
revised  design  for  the'  USDA  seal  is 
established.  In  addition  to  these 
changes,  we  have  made  a  few  changes 
in  the  regulatory  text  for  clarity  and 
consistency  purposes.  These  do  not 
change  the  intent  of  the  regulation. 

Once  a  handler  makes  a  decision  to 
market  a  product  as  organic  or 
containing  organic  ingredients,  the 
handler  is  required  to  follow  the 
provisions  in  this  subpart  regarding  use. 
display,  and  location  of  organic  claims 
and  certification  seals.  Handlers  who 
produce  and  label  organic  ingredients 
and.'or  assemble  multiingredient 
products  composed  of  70  percent  or 
more  organic  ingredients  must  be 
certified  as  an  organic  handling 
operation.  Handlers  of  products  of  less 
than  70  percent  organic  ingredients  do 
not  have  to  be  certified  unless  the 
handler  actually  produces  one  or  more 
of  the  organic  ingredients  used  in  the 
product.  Repackers  who  purchase 
certified  organic  product  from  other 
entities  for  repackaging  and  labeling 
must  be  certified  as  an  organic 
operation.  Entities  which  simply  relabel 
an  organic  product  package  are  subject 
to  recordkeeping  requirements  which 
show  proof  that  the  product  purchased 
prior  to  relabeling  was.  indeed, 
organically  produced  and  handled. 
Distributors  which  receive  and  transport 
labeled  produc:t  to  market  are  not 
subject  to  certification  or  any  labeling 
requirements  of  this  regulation. 

Many  ( ommenters  appealed  for 
■transition"  or  "conversion"  labeling. 
This  issue  is  discussed  under 
Applicability  in  subpart  B.  Transition 
labeling  is  not  provided  for  in  the  Act 
or  the  proposed  rule  and  is  not  provided 
for  in  this  regulation. 


Description  of  Regulations 

General  Requirements 

The  general  labeling  principle 
employed  in  this  regulation  is  that 
labeling  or  identification  of  the  organic 
nature  of  a  product  increases  as  the 
organic  content  of  the  product  increases. 
In  other  words,  the  higher  the  organic 
content  of  a  product,  the  more 
prominently  its  organic  nature  can  be 
displayed.  This  is  consistent  with 
provisions  of  the  Act  which  establish 
the  three  percentage  categories  for 
organic  content  and  basic  labeling 
requirements  in  those  categories. 

Section  205.300  specifies  the  general 
use  of  the  terra,  "organic,"  on  product 
labels  and  market  information. 
Paragraph  (a)  establishes  that  the  term, 
"organic,"  may  be  used  only  on  labels 
and  in  market  information  as  a  modifier 
of  agricultural  products  and  ingredients 
that  have  been  certified  as  produced  and 
handled  in  accordance  with  these 
regulations.  The  term,  "organic,"  cannot 
be  used  on  a  product  label  or  in  market 
information  for  any  purpose  other  than 
to  modify  or  identify  the  product  or 
ingredient  in  the  product  that  is 
organically  produced  and  handled. 
Food  products  and  ingredients  that  are 
not  organically  produced  and  handled 
cannot  be  modified,  described,  or 
identified  with  the  term,  "organic,"  on 
any  package  panel  or  in  market 
information  in  any  way  that  implies  the 
product  is  organically  produced. 

Section  6519(b)  of  the  Act  provides 
the  Secretary  with  the  authority  to 
review  use  of  the  term,  "organic,"  in 
agricultural  product  names  and  the 
names  of  companies  that  produce 
agricultural  products.  While  we  believe 
that  the  term,  "organic,"  in  a  brand 
name  context  does  not  inherently  imply 
an  organic  production  or  handling  claim 
and.  thus,  does  not  inherently  constitute 
a  false  or  misleading  statement,  we 
intend  to  monitor  the  use  of  the  term  in 
the  context  of  the  entire  label.  We  will 
consult  with  the  FTC  and  FDA 
regarding  product  and  company  names 
that  may  misrepresent  the  nature  of  the 
product  and  take  action  on  a  case-by- 
case  basis. 

Categories  of  Organic  Content 

Section  205.301  establishes  the 
organic  content  requirements  for 
different  labeling  provisions  specified 
under  this  program.  The  type  of  labeling 
and  market  information  that  can  be  used 
and  its  placement  on  different  panels  of 
consumer  packages  and  in  market 
information  is  based  on  the  percentage 
of  organic  ingredients  in  the  product. 
The  percentage  must  reflect  the  actual 
weight  or  fluid  volume  (excluding  water 


and  salt)  of  the  organic  ingredients  in 
the  product.  Four  categories  of  organic 
content  are  established:  100  percent 
organic;  95  percent  or  more  organic;  70 
to  95  percent  organic;  and  less  than  70 
percent  organic. 

100  Percent  Organic 

For  labeling  and  market  information 
purposes,  this  regulation  allows  a  "100 
percent  organic"  label  on:  (1) 
agricultural  products  that  are  composed 
of  a  single  ingredient  such  as  raw, 
organically  produced  fhiits  and 
vegetables  and  (2)  products  composed  of 
two  or  more  organically  produced 
ingredients,  provided  that  the 
individual  ingredients  are,  themselves, 
wholly  organic  and  produced  without 
any  nonorganic  ingredients  or  additives. 
Only  processing  aids  which  are, 
themselves,  organically  produced,  may 
be  used  in  the  production  of  products 
labeled  "100  percent  organic."  With  the 
exception  of  the  description  phrase 
"100  percent"  on  the  pdp.  the  labeling 
requirements  for  "100  percent  organic" 
products  are  the  same  as  requirements 
for  95  percent  organic  products 
specified  in  section  205.303. 

Organic 

Products  labeled  or  represented  as 
"organic"  must  contain,  by  weight 
(excluding  water  and  salt),  at  least  95 
percent  organically  produced  raw  or 
processed  agricultural  product.  The 
organic  ingredients  must  be  produced 
using  production  and  handling  practices 
pursuant  to  subpart  C.  Up  to  5  percent 
of  the  ingredients  may  be 
nonagricultiural  substances  (consistent 
with  the  National  List)  and.  if  not 
commercially  available  in  organic  form 
pursuant  to  section  205.201,  nonorganic 
agricultural  products  and  ingredients  in 
minor  amounts  (hereinafter  referred  to 
as  minor  ingredients)  (spices,  flavors, 
colorings,  oils,  vitamins,  minerals, 
accessory  nutrients,  incidental  food 
additives).  The  nonorganic  ingredients 
must  not  be  produced  using  excluded 
methods,  sewage  sludge,  or  ionizing 
radiation. 

Made  with  Organic  Ingredients 

For  labeling  and  market  information 
purposes,  the  third  category  of 
agricultural  products  are 
multiingredient  products  containing  by 
weight  or  fluid  volume  (excluding  water 
and  salt)  between  70  and  95  percent 
organic  agricultural  ingredients.  The 
organic  ingredients  must  be  produced  in 
accordance  with  subpart  C  and  subpart 
G.  Such  products  may  be  labeled  or 
represented  as  "made  with  organic 
(specified  ingredients  or  food 
group{s))."  By  "specified,"  we  mean  the 


name  of  the  agricultural  product{s)  or 
food  group(s)  forming  the  organic 
ingredient(s).  Up  to  three  organically 
produced  ingredients  or  food  groups 
may  be  named  in  the  phrase. 

If  one  or  more  food  groups  are 
specified  in  the  phrase,  all  ingredients 
in  the  product  which  belong  to  the  food 
group(s)  identified  on  the  label  must  be 
organically  produced.  For  the  purposes 
of  this  labeling,  the  following  food 
groups  may  be  identified  as  organically 
produced  on  a  food  package  label: 
beans,  fish,  fruits,  grains,  herbs,  meats, 
nuts,  oils,  poultry,  seeds,  spices, 
sweeteners,  and  vegetables.  In  addition, 
processed  milk  products  (butter,  cheese, 
yogurt,  milk,  sour  creams,  etc.)  also  may 
be  identified  as  a  "milk  products"  food 
group.  For  instance,  a  vegetable  soup 
made  with  85  percent  organically 
produced  and  handled  potatoes, 
tomatoes,  peppers,  celery,  and  onions 
may  be  labeled  "soup  made  with 
organic  potatoes,  tomatoes,  and 
peppers"  or,  alternatively,  "soup  made 
with  organic  vegetables."  In  the  latter 
example,  the  soup  may  not  contain 
nonorganic  vegetables.  For  the  purposes 
of  this  labeling  provision,  tomatoes  are 
classified,  accordingly  to  food  use.  as  a 
vegetable. 

To  qualify  for  this  organic  labehng, 
the  nonorganic  agricultural  ingredients 
must  be  produced  and  handled  without 
use  of  the  first  three  prohibited  practices 
specified  in  paragraph  (f)  of  section 
205.301,  but  may  be  produced  or 
handled  using  practices  prohibited  in 
paragraphs  (f)(4)  through  (f)(7). 

Because  of  the  length  of  the  labeling 
phrase  "made  with  organic  (specified 
ingredients  or  food  group(s)),"  such 
products  are  referred  to  in  this  preamble 
as  "made  with  *   *   *  "  products.  The 
labeling  requirements  for  "made  with 
*   *   *"  products  are  specified  in  section 
205.304. 

Product  With  Less  Than  70  Percent 
Organic  Ingredients 

The  final  labeling  category  covers 
multiingredient  products  with  less  than 
70  percent  organic  ingredients  (by 
weight  or  fluid  volume,  excluding  water 
and  salt).  The  organic  ingredients  must 
be  produced  in  accordance  with 
subparts  C  and  G.  The  remaining 
nonorganic  ingredients  may  be 
produced,  handled,  and  assembled 
without  regard  to  these  regulations 
(using  prohibited  substances  and 
prohibited  production  and  handling 
practices).  Organic  labeling  of  these 
products  is  limited  to  the  information 
panel  only  as  provided  in  section 
205.305.  ' 

Products  that  fail  to  meet  the 
requirements  for  one  labeling  category 


may  be  eligible  for  a  lower  labeling 
category-.  For  example,  if  a  product 
contains  wholly  organic  ingredients  but 
the  product  formulation  requires  a 
processing  aid  or  less  than  5  percent  of 
a  minor  ingredient  that  does  not  exist  in 
organic  form,  the  product  cannot  be 
labeled  "100  percent  organic"  and  must 
be  labeled  as  "organic."  If  a 
multiingredient  product  is  95  percent  or 
more  organic  but  contains  a  prohibited 
substance  in  the  remaining  5  percent, 
the  product  cannot  be  labeled  as 
"organic,"  because  of  the  presence  of 
the  prohibited  substance,  but  may  be 
labeled  as  a  "made  with  *    *    *" 
product.  Further,  a  handler  who 
produces  a  "100  percent  organic"  or 
"organic"  product  but  chooses  not  to  be 
certified  under  this  program  may  only 
display  the  organic  percentage  on  the 
information  panel  and  label  the 
ingredients  as  "organic"  on  the 
ingredient  statement.  The  handler  must 
comply  with  recordkeeping 
requirements  in  subpart  E. 

Livestock  Feed 

All  agricultural  ingredients  used  in 
raw  and  processed  livestock  feed  that  is 
labeled  as  "100  percent  organic"  and 
"organic"  must  be  organically  produced 
and  handled  in  accordance  with  the 
requirements  of  these  regulations.  The 
difference  between  the  two  labels  is  that 
feed  labeled  as  "100  percent  organic" 
must  be  composed  only  of  organically 
produced  agricultural  ingredients  and 
may  not  contain  nonorganic  feed 
additives  or  supplements.  The 
agricultural  portion  of  livestock  feed 
labeled  as  "organic"  must  contain  only 
organically  produced  raw  and  processed 
agricultural  ingredients  and  may 
contain  feed  additives  and  supplements 
in  conformance  with  the  requirements 
of  section  205.237.  Additionally, 
labeling  of  livestock  feed  containers 
must  follow  State  livestock  feed  labeling 
laws. 

Prohibited  Practices 

The  labeling  of  whole  products  or 
ingredients  as  organic  is  prohibited  if 
those  products  or  ingredients  are 
produced  using  any  of  the  following 
production  or  handling  practices:  (1) 
Ingredients  or  processing  aids  produced 
using  excluded  methods;  (2)  ingredients 
that  have  been  produced  using 
applications  of  sewage  sludge;  (3) 
ingredients  that  have  been  processed 
with  ionizing  radiation;  (4)  synthetic 
substances  not  on  the  National  List;  (5) 
sulfites,  nitrates,  or  nitrites  added  to  or 
used  in  processing  of  an  organic  product 
in  addition  to  those  substances 
occurring  naturally  in  a  commodity 
(except  the  use  of  sulfites  in  the 
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production  of  wine);  (6)  use  of  the 
phrase,  "organic  when  available."  or 
similar  statement  nn  labels  or  in  market 
information  when  referring  to  pri)ducts 
composed  of  nonorganic  ingredients 
used  in  place  of  specified  organic 
(7)  labeling  as 


"organic"  any  product  containing  both 
organic  and  nonorganic  forms  of  an 
ingredient  specified  as  "organic"  on  the 
label 

These  seven  prohibitions  apply  to  the 
four  labeling  categories  of  products  and 
are  not  individually  repeated  as 


prohibited  practices  in  the  following 
sections.  Table  1,  Prohibited  Production 
and  Handling  Practices  for  Organic 
Labeling,  shows  how  use  of  the  seven 
prohibited  practices  affects  the  labeling 
of  organically  produced  products  and 
ingredients  used  in  those  products. 


ingredients;  and 

Table  1  .—Prohibited  Production  and  Handling  Practices  for  Labeling  Categories 


Organic  and  use  label 


Use  excluded 
methods 


Use  sewage 
sludge 


Use  ionizing 
radiation 


Use  sub- 
stances not 
on  National 
List 


Contain 
added  sul- 
fites, nitrates, 
nitrites 


100  percent  organic     Single^ 
multiingredients  completely 
organic 
Organic' 

Organic  ingredients  (95% 

or  more) 
Nonorganic  ingredients 
(5%  or  less) 
Made  witti  organic  ingredi- 
ents" 
Organic  ingredients  (70- 

95°  o) 
Nonorganic  ingredients 
(30%  or  less) 
Less-ttian  70%  organic  ingre- 
dients 
Organic  ingredients  (30°o 

or  less) 
Nonorganic  ingredients 
(70"'o  or  more) 


Use  non- 
organic ingre- 
dients and 
label  "wtien 
available" 


Use  botti 

organic  and 

nonorganic 

forms  of 

same 
ingredient 


NO 

NO 
NO 


NO — except 

wine 
OK 


NO — except 

wine. 
OK 


NO  . 

NO. 

NO  . 

NO 
NA* 

NO 
NA* 


NO 

NO 
NO 

NO 
NA* 

NO 
NA* 


•Not  applicable,  provided  that  the  nonorganic  ingredient  is  not  labeled  as  •organic"  on  the  ingredient  statement  and  is  not  counted  in  the  cal- 
culation of  the  product  s  organic  percentage 


Calculating  the  Percentage  of  Organic 
Ingredients 

Section  205.302  specifies  procedures 
for  calculating  the  percentage,  by  weight 
or  fluid  volume,  of  organically  produced 
ingredients  in  an  agricultural  product 
labeled  or  represented  as  "organic."  The 
calculation  is  made  by  the  handler  at 
the  time  the  finished  product  is 
assembled 

The  organic  percentage  of  liquid 
products  and  liquid  ingredients  is 
determined  based  on  the  fluid  volume 
of  the  product  and  ingredients 
(excluding  water  and  salt).  When  a 
product  is  identified  on  the  pdp  or  the 
information  panel  as  being  reconstituted 
with  water  from  a  concentrate,  the 
organic  content  is  calculated  on  the 
basis  of  a  single-strength  concentration. 

For  products  that  contain  organically 
produced  dr\-  and  liquid  ingredients, 
the  percentage  of  total  organic 
ingredients  is  based  on  the  combined 
weight  of  the  dr\-  organic  ingredient(s) 
and  the  weight  of  the  liquid  organic 
ingredient(s)  (excluding  water  and  salt) 
For  example,  a  product  may  be  made 
using  organically  produced  vegetable 
oils  or  grain  oils  or  contain  organic 


liquid  flavoring  extracts  in  addition  to 
other  organic  and  nonorganic 
ingredients.  In  such  cases,  the  weight  of 
the  liquid  organic  oils  or  flavoring 
extracts,  less  any  added  water  and  salt, 
would  be  added  to  other  solid  organic 
ingredients  in  the  product,  and  their 
combined  weight  would  be  the  basis  for 
calculating  the  percentage  of  organic 
ingredients. 

At  the  discretion  of  the  handler,  the 
total  percentage  of  all  organic 
ingredients  in  a  food  product  may  be 
displayed  on  any  package  panel  of  the 
product  with  the  phrase,  "contains  X 
percent  organic  ingredients,"  or  a 
similar  phrase.  If  the  total  percentage  is 
a  fraction,  it  must  be  rounded  down  to 
the  nearest  whole  number.  The 
percentage  of  each  organic  ingredient  is 
not  required  to  be  displayed  in  the 
ingredient  statement. 

A  certified  operation  that  produces 
organic  product  may  contract  with 
another  operation  to  repackage  and/or 
relabel  the  product  in  consumer 
packages.  In  such  cases,  the  repacker  or 
relabeler  mav  *se  information  provided 
by  the  certifiedl  operation  to  determine 
the  percentage  of  organic  ingredients 
and  properly  label  the  organic  product 


package  consistent  with  the 
requirements  of  this  subpart. 

Labeling  "100  Percent  Organic"  and 
"Organic"  Products 

Section  205.303  includes  optional, 
required,  and  prohibited  practices  for 
labeling  agricultural  products  that  are 
"100  percent  organic"  or  "organic." 
Products  that  are  composed  of  wholly 
organic  ingredients  may  be  identified 
with  the  label  statement,  "100  percent 
organic,"  on  any  package  panel. 
Products  composed  of  between  95  and 
100  percent  organic  ingredients  may  be 
identified  with  the  label  statement 
"organic"  on  any  package  panel,  and  the 
handler  must  identify  each  organic 
ingredient  in  the  ingredient  statement. 

The  handler  may  display  the 
following  information  on  the  pdp,  the 
information  panel,  and  any  other  part  of 
the  package  and  in  market  information 
representing  the  product;  (1)  The  term, 
"100  percent  organic"  or  "organic,"  as 
applicable  to  the  content  of  the  product; 
and  (2)  for  products  labeled  "organic," 
the  percentage  of  organic  ingredients  in 
the  product.  The  size  of  the  percentage 
statement  must  not  exceed  one-half  the 
size  of  the  largest  type  size  on  the  panel 


on  which  the  statement  is  displayed.  It 
also  must  appear  in  its  entirety  in  the 
same  type  size,  style,  and  color  without 
highlighting;  (3)  the  USDA  seal;  and  (4) 
the  seal,  logo,  or  other  identifying  mark 
of  the  certifying  agent  (hereafter  referred 
to  as  "seal  or  logo")  which  certified  the 
handler  of  the  finished  product.  The 
seals  or  logos  of  other  certifying  agents 
which  certified  organic  raw  materials  or 
organic  ingredients  used  in  the  product 
also  may  be  displayed,  at  the  discretion 
of  the  finished  product  handler.  If 
multiple  organic  ingredients  are 
identified  on  the  ingredient  statement, 
the  hcuidler  of  the  finished  product  that 
combined  the  various  organic 
ingredients  must  maintain 
documentation,  pursuant  to  subpart  B  of 
this  regulation. 

While  certifying  agent  identifications 
can  appear  on  the  package  with  the 
USDA  seal,  they  may  not  appear  larger 
than  the  USDA  seal  on  the  package. 
There  is  no  restriction  on  the  size  of  the 
USDA  seal  as  it  may  appear  on  any 
panel  of  a  packaged  product,  provided 
that  display  of  the  Seal  conforms  with 
the  labeling  requirements  of  FDA  and 
FSIS. 

If  a  product  is  labeled  as  "100  percent 
organic"  the  ingredients  may  be 
identified  with  the  term,  "organic,"  but 
will  not  have  to  be  so  labeled  because 
it  is  assumed  from  the  100  percent  label 
that  all  ingredients  are  organic.  For  95 
percent-plus  products,  each  organically 
produced  ingredient  listed  in  the 
ingredient  statement  must  be  identified 
with  the  term,  "organic,"  or  an  asterisk 
or  other  mark  to  indicate  that  the 
ingredient  is  organically  produced. 
Water  and  salt  cannot  be  identified  as 
"organic"  in  the  ingredient  statement. 

The  handler  of  these  products  also 
must  display  on  the  information  panel 
the  name  of  the  certifying  agent  which 
certified  the  handling  operation  that 
produced  the  finished  product.  The 
handler  may  include  the  business 
address,  Internet  address,  or  telephone 
number  of  the  certifying  agent.  This 
information  must  be  placed  below  or 
otherwise  near  the  manufacturer  or 
distributor's  name. 

Labeling  Products  "Made  With  Organic 
(specified  ingredients  or  food  group(s)}" 

With  regard  to  agricultural  products 
"made  with  *   *   *" — those  products 
containing  between  70  and  95  percent 
organic  ingredients — this  rule 
establishes,  in  section  205.304,  the 
following  optional,  required,  and 
prohibited  labeling  practices. 

Under  optional  practices,  the  "made 
with*   *   *"  statement  is  used  to 
identify  the  organically  produced 
ingredients  in  the  product.  The 


statement  may  be  placed  on  the  pdp  and 
other  panels  of  the  package.  The  same 
statement  can  also  be  used  in  market 
information  representing  the  product. 
However,  the  following  restrictions  are 
placed  on  the  statement;  (1)  The 
statement  may  list  up  to  three 
ingredients  or  food  group  commodities 
that  are  in  the  product;  (2)  the 
individually  specified  ingredients  and 
all  ingredients  in  a  labeled  food  group 
must  be  organically  produced  and  must 
be  identified  as  "organic"  in  the 
ingredient  statement  on  the  package's 
information  panel;  (3)  the  statement 
cannot  appear  in  print  that  is  larger  than 
one  half  (50  percent)  of  the  size  of  the 
largest  print  or  type  appearing  on  the 
pdp;  and  (4)  the  statement  and  optional 
display  of  the  product's  organic 
percentage  must  appear  in  their  entirety 
in  the  same  type  size,  sfyle,  and  color 
without  highlighting. 

The  following  food  groups  can  be 
specified  in  the  "made  with"  labeling 
statement;  fish,  fruits,  grains,  herbs, 
meats,  nuts,  oils,  poultry,  seeds,  spices, 
sweeteners,  and  vegetables.  In  addition, 
organically  produced  and  processed 
butter,  cheeses,  yogurt,  milk,  sour 
cream,  etc.,  may  be  identified  as  a  "milk 
products"  food  group.  For  the  purposes 
of  this  labeling,  tomatoes  are  considered 
as  vegetables,  based  on  their  use  in  a 
product.  As  noted  immediately  above, 
all  of  a  product's  ingredients  that  are  in 
the  specified  food  group(s)  must  be 
organically  produced. 

Display  of  the  "made  with  *   *   *" 
statement  on  other  panels  must  be 
similarly  consistent  with  the  size  of 
print  used  on  those  panels.  These 
restrictions  are  in  accordance  with  FDA 
labeling  requirements  and  similar  to  the 
recommendations  of  the  National 
Organic  Standards  Board  (NOSB).  This 
provision  helps  assure  that  the  "made 
with  *   *   *"  statement  is  not  displayed 
in  such  a  manner  as  to  misrepresent  the 
actual  organic  composition  of  the 
product. 

The  USDA  seal  may  not  be  displayed 
on  the  pdp  of  products  labeled  "made 
with  organic  ingredients."  However,  at 
the  handler's  option  and  consistent  with 
any  contract  agreement  between  the 
organic  producer  or  handler  and  the 
certifying  agent,  the  certifying  agent's 
seal  or  logo  may  be  displayed  on  the 
pdp  and  other  package  panels. 

Packages  of  "made  with  *   *   *" 
products  may  display  on  the  pdp. 
information  panel,  or  any  package 
panel,  the  total  percentage  of  organic 
ingredients  in  the  product.  Any 
organically  produced  ingredient, 
including  any  ingredient  that  is  a 
member  of  a  food  group  listed  on  the 
"made  with*   *   *"  statement,  must  be 


identified  in  the  ingredient  statement 
with  the  term,  "organic."  Alternatively, 
an  asterisk  or  other  mark  may  be  placed 
beside  each  organically  produced 
ingredient  in  the  ingredients  statement 
with  an  explanation  that  the  mark 
indicates  the  ingredient  is  organically 
produced. 

The  name  of  the  certifying  agent 
which  certified  the  handler  of  the 
finished  product  must  be  displayed 
below  or  otherwise  near  the 
manufacturer  or  distributor's  name.  The 
statement  may  include  the  phrase, 
"Certified  organic  by  *   *   *"  or 
"Ingredients  certified  as  organically 
produced  by*   *   *"  to  help  distinguish 
the  certifying  agent  from  the 
manufacturer  or  distributor.  The 
handler  may  include  the  business 
address,  Internet  address,  or  telephone 
number  of  the  certify'ing  agent  which 
certified  the  handler  of  the  finished 
product. 

If  the  percentage  of  organic 
ingredients  in  the  product  is  displayed, 
the  handler  who  affixes  the  label  to  the 
product  package  is  responsible  for 
determining  the  percentage.  The 
handler  may  use  information  provided 
by  the  certified  operation  in 
determining  the  percentage.  As  part  of 
the  certifying  agent's  annual 
certification  of  the  handler,  the  certifier 
must  verify  the  calculation  and  labeling 
of  packages. 

Labeling  Products  With  Less  Than  70 
Percent  Organic  Ingredients 

Section  205.305  covers  the  final 
labeling  category-  of  packaged 
multiingredient  agricultural  products 
containing  less  than  70  percent  organic 
ingredients. 

Handlers  of  "less  than  70  percent" 
multiingredient  products,  who  choose 
to  declare  the  organic  nature  of  their 
product,  may  do  so  only  in  the 
ingredient  statement  by  identifying  the 
organically  produced  ingredients  with 
the  term,  "organic."  or  with  an  asterisk 
or  other  mark.  If  the  handler  identifies 
the  ingredients  that  are  organically 
produced,  the  handler  also  may  declare 
the  percentage  of  organic  content  in  the 
product.  The  percentage  may  only  be 
placed  on  the  information  panel  so  that 
it  can  be  viewed  in  relation  to  the 
ingredient  statement. 

Processed  products  composed  of  less 
than  70  percent  organic  content  cannot 
display  the  USDA  seal  or  any  certif\'ing 
agent's  organic  certification  seal  or  logo 
anywhere  on  the  product  package  or  in 
market  information. 

Handlers  of  such  products  are  subject 
to  this  regulation  in  the  following  ways. 
Those  handlers  who  only  purchase 
organic  and  nonorganic  ingredients  and 
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assemble  a  finished  product  of  less  than 
70  percent  organic  content  do  not  have 
to  be  certified  as  organic  handlers. 
However,  thev  are  responsible  for 
appropriate  handling  and  storage  of  the 
organic  ingredients  (section 
205.101(a)(3))  and  for  maintaining 
records  verifv'ing  the  organic 


certification  of  the  ingredients  used  in 
the  product  (section  205.101(c)).  To  the 
extent  that  the  packaging  process 
includes  affixing  the  label  to  finished 
product  package,  those  handlers  are 
responsible  for  meeting  the  labeling 
requirements  of  this  subpart.  The 
nonorganic  ingredients  may  be 


produced,  handled,  and  assembled 
without  regard  to  the  requirements  of 
this  part. 

Table  2.  Labeling  Consumer  Product 
Packages,  provides  a  summary  of  the 
required  and  prohibited  labeling 
practices  for  the  four  labeling  categories. 


Table  2.— Labeling  Consumer  Product  Packages 


Lat)eling  category 


Principal  display  panel 


Information  panel 


Ingredient  statement 


Other  package  panels 


100  percent  Organic  (En- 
tirely organic  wtiole  raw 
or  processed  product) 


Organic '  (95°o  or  more 
organic  ingredients) 


Made  with  Organic  Ingre- 
dients   (70  to  95=0  or- 
ganic ingredients) 


(op- 


Less-than  70°= 
gradients 


organic  in- 


100  percent  organic 
tional) 
USDA  seal  and  certitymg 
agent  seal(s)  (optional) 

Organic  (plus  product 
name)  (optionaO 

■■X°o  organic    (optional) 
USDA  seal  and  certi- 
fying agent  seal(s)  (op- 
tional) 

made  with  organic  (ingre- 
dients or  food  group(s))" 
(optional) 

'  X=o  organic    (optional) 

Certifying  agent  seal  of 
final  product  handler 
(optional) 

Prohibited  USDA  seal 

Prohibited  Any  reference 
to  organic  content  of 
product 

Prohibited  USDA  seal  A 
certifying  agent  seal 


•■100°o  organic    (optional) 
Certifying  agent  name  (re- 
quired). business/Inter- 
net address,  tele  No 
(optional) 
■X^o  organic'  (optional) 
Certifying  agent  name  (re- 
quired) business/Inter- 
net address,  tele.  No 
(optional) 

■■X%  organic  ingredients " 
(optional) 

Certifying  agent  name  (re- 
quired). busines&  Inter- 
net address,  tele  No 
(optional) 

Prohibited  USDA  seal 


■X°o  organic    (optional) 

Prohibited  USDA  seal  & 

certifying  agent  seal. 


If  multiingredient  product, 
identify  each  ingredient 
as  "organic '  (optional) 


Identify  organic  ingredients 
as   organic"  (required  if 
other  organic  labeling  is 
shown). 


Identify  organic  Ingredients 
as  "organic"  (required  if 
other  organic  labeling  is 
shown) 


Identify  organic  ingredients 
as  "organic"  (optional) 
(required  it  %  organic  is 
displayed) 


(op- 


"100  percent  organic 

tional). 
USDA  seal  and  certifying 

agent  seal(s)  (optional). 

"X%  organic"  (optional). 
USDA  seal  and  certifying 
agent  seal(s)  (optional). 


"made  with  organic  (ingre- 
dients or  food  group(s))" 
(optional)  "X%  organic" 
(optional) 

Certifying  agent  seal  of 
final  product  handler 
(optional). 

Prohibited:  USDA  seal. 

Prohibited:  USDA  seal  & 
certifying  agent  seal 


Misrepresentation  in  Labeling  of 
Organic  Products.  The  labeling 
requirements  of  this  final  rule  are 
intended  to  assure  that  the  term, 
'organic."  and  other  similar  terms  or 
phrases  are  not  used  on  a  product 
package  or  in  marketing  information  in 
a  way  that  misleads  consumers  as  to  the 
contents  of  the  package.  Thus,  we 
intend  to  monitor  the  use  of  the  term, 
"organic. '■  and  other  similar  terms  and 
phra.ses  If  terms  or  phrases  are  used  (m 
product  packages  to  represent  "organic" 
when  the  products  are  not  produced  to 
the  requirements  of  this  regulation,  we 
will  proceed  to  restrict  their  use. 

Handlers  may  not  qualifv  or  modify 
the  term,  "organic.  "  using  adjectives 
such  as.  "pure"  or  "healthy.  "  e.g..  "pure 
organic  beef  or  "healthy  organic 
celerv-  "  The  term,  "organic,"  is  used  in 
labeling  to  indicate  a  certified  svstem  of 
agricultural  production  and  handling. 
Terms  such  as  "pure.  "  "healthy.  "  and 
other  similar  adjectives  attribute 
hygienic,  compositional,  or  nutritional 
characteristics  to  products.  Use  of  such 
adjectives  may  misrepresent  products 
produced  under  the  organic  system  of 
agriculture  as  having  special  qualities  as 
a  result  of  being  produced  under  the 
organic  system.  Furthermore,  use  of 


such  adjectives  would  incorrectly  imply 
that  products  labeled  in  this  manner  are 
different  from  other  organic  products 
that  are  not  so  labeled. 

Moreover,  "pure,"  "healthy,"  and 
other  similar  tenns  are  regulated  by 
FD.^  and  P'SIS.  These  terms  may  be  used 
only  in  accordance  with  the  labeling 
requirements  of  FDA  and  FSIS.  The 
prohibition  on  use  of  these  terms  to 
modifv  "organic"  does  not  otherwise 
preclude  their  use  in  other  labeling 
statements  as  long  as  such  statements 
are  in  accordance  with  other  applicable 
regulations.  Representations  made  in 
market  information  for  organic  products 
are  also  subject  to  the  requirements  and 
restrictions  of  other  Federal  statutes  and 
applicable  regulations,  including  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45  et  seq 

Labeling  Organically  Produced 
Livestock  Feed  Products 

New  section  205.306  is  added  to 
provide  for  labeling  of  the  two 
categories  of  livestock  feed  that  are 
organically  produced  under  this 
regulation.  Feed  labeled  "100  percent 
organic'"  mav  contain  only  organically 
produced  agricultural  product.  Such 
feed  must  not  contain  feed  additives. 


supplements,  or  synthetic  substances. 
Feed  labeled  "organic"  must  contain 
onlv  organically  produced  agricultural 
products  and  may  contain  feed 
additives  and  supplements  in 
accordance  with  section  205.237. 
Livestock  Feed,  and  section  205.603  of 
the  National  List.  This  rule  does  not 
limit  the  percentage  of  such  additives 
and  supplements  in  organic  feed 
products,  which  may  be  required  under 
various  State  laws. 

Livestock  feed  labeled  "100  percent 
organic  '  and  "organic"  may,  at  the 
handler's  option,  display  the  USDA  seal 
and  the  seal  or  logo  of  the  certifying 
agent.  The  organic  ingredients  listed  on 
the  ingredient  statement  may  be 
identified  with  the  word,  "organic,"  or 
other  reference  mark.  The  name  of  the 
certifv'ing  agent  must  be  displayed  on 
the  information  panel.  The  business 
address,  Internet  address,  and  other 
contact  information  for  the  certifying 
agent  may  be  displayed.  These  are  the 
only  labeling  options  to  indicate  that 
livestock  feed  that  is  organically 
produced. 


Labeling  of  Products  Shipped  in 
International  Markets 

Domestically  produced  organic 
products  intended  for  export  may  be 
labeled  to  meet  the  requirements  of  the 
country  of  destination  or  any  labeling 
requirements  specified  by  a  particular 
foreign  buyer.  For  instance,  a  product 
label  may  require  a  statement  that  the 
product  has  been  certified  to,  or  meets, 
certain  European  Union  (EU)  organic 
standards.  Such  factual  statements 
regarding  the  organic  nature  of  the 
product  are  permitted.  However,  those 
packages  must  be  exported  and  cannot 
be  sold  in  the  United  States  with  such 
a  statement  on  the  label  because  the 
statement  indicates  certification  to 
standards  other  than  are  required  under 
this  program.  As  a  safeguard  for  this 
requirement,  we  require  that  shipping 
containers  and  bills  of  lading  for  such 
exported  products  display  the 
statement,  "for  export  only,"  in  bold 
letters.  Handlers  also  are  expected  to 
maintain  records,  such  as  bills  of  lading 
and  U.S.  Customs  Service 
documentation,  showing  export  of  the 
products.  Only  products  which  have 
been  certified  and  labeled  in  accordance 
with  the  requirements  of  the  NOP  may 
be  shipped  to  international  markets 
without  marking  the  shipping 
containers  "for  export  only." 

Organically  produced  products 
imported  into  the  United  States  must  be 
labeled  in  accordance  with  the 
requirements  of  this  subpart.  Labeling 
and  market  representation  of  the 
product  cannot  imply  that  the  product 
is  also  certified  to  other  organic 
standards  or  requirements  that  differ 
from  this  national  program. 

Labeling  Nonretail  Containers 

Section  205.307  provides  for  labeling 
nonretail  containers  used  to  ship  or 
store  raw  or  processed  organic 
agricultural  products  that  are  labeled 
"100  percent  organic,"  "organic,"  and 
"made  with  organic  *   *   *"  Labeling 
nonretail  containers  as  containing 
organically  produced  product  should 
provide  for  easy  identification  of  the 
product  to  help  prevent  commingling 
with  nonorganic  product  or  handling  of 
the  product  which  would  destroy  the 
organic  nature  of  the  product 
(fumigation,  etc.).  These  labeling 
provisions  are  not  intended  for  shipping 
or  storage  containers  that  also  are  used 
in  displays  at  the  point  of  retail  sale. 
Retail  containers  must  meet  labeling 
provisions  specified  in  section  205.307. 
Containers  used  only  for  shipping  and 
storage  of  any  organic  product  labeled 
as  containing  70  percent  or  more 
organic  content  may,  at  the  handler's 


discretion,  display  the  following 
information:  (1)  The  name  and  contact 
information  of  the  certifying  agent 
which  certified  the  handler  of  the 
finished  product;  (2)  the  term, 
"organic,"  modifying  the  product  name; 
(3)  any  special  handling  instructions 
that  must  be  followed  to  maintain  the 
organic  integrity  of  the  product;  and  (4) 
the  USDA  seal  and  the  appropriate 
certifying  agent  seal.  This  information  is 
available  to  handlers  if  they  believe    ' 
display  of  the  information  helps  ensure 
special  handling  or  storage  practices 
which  are  consistent  with  organic 
practices. 

Containers  used  for  shipping  and 
storage  of  organic  product  must  display 
a  production  lot  number  if  such  a 
number  is  used  in  the  processing  and 
handling  of  the  product.  Much  of  this 
information  may  overlap  information 
that  the  handler  normally  affixes  to 
shipping  and  storage  containers  or 
information  that  is  required  under  other 
Federal  labeling  regulations.  There  are 
no  restrictions  on  size  or  display  of  the 
term,  "organic,"  or  the  certify'ing  agent 
seal  unless  required  by  other  Federal  or 
State  statutes. 

Labeling  Products  at  the  Point  of  Retail 
Sale 

Section  205.308  applies  to  organicallv 
produced  "100  percent  organic"  and 
"organic"  products  that  are  not 
packaged  prior  to  sale  and  are  presented 
in  a  manner  which  allows  the  consumer 
to  select  the  quantity  of  the  product 
purchased. 

The  terms,  "100  percent  organic"  and 
"organic,"  as  applicable,  may  be  used  to 
modify  the  name  of  the  product  in  retail 
displays,  labeling,  and  market 
information.  The  ingredient  statement  of 
a  product  labeled  "organic"  displayed  at 
retail  sale  must  identify'  the  organic 
ingredients.  If  the  product  is  prepared  in 
a  certified  facility,  the  retail  materials 
may  also  display  the  USDA  seal  and  the 
seal  or  logo  of  the  certifv'ing  agent.  If 
shown,  the  certifj'ing  agent  seal  must 
not  be  larger  than  the  USDA  seal. 

Section  205.309  addresses  "made 
with  *   *   *"  products  that  are  not 
packaged  prior  to  sale  and  are  presented 
in  a  manner  which  allows  the  consumer 
to  select  the  quantity  of  the  product 
purchased.  These  products  include,  but 
are  not  limited  to,  multiingredient 
products  containing  between  70  and  95 
percent  organic  ingredients.  The  "made 
with*   *   *"  label  maybe  used  to 
modify  the  name  of  the  product  in  retail 
displays,  labeling,  and  market 
information.  Up  to  three  organic 
ingredients  or  food  groups  may  be 
identified  in  the  statement.  If  such 
statement  is  declared  in  market 


information  at  the  point  of  retail  sale, 
the  ingredient  statement  and  market 
information  must  identifi,'  the  organic 
ingredients.  Retail  display  and  market 
information  of  bulk  products  cannot 
display  the  USDA  seal  but  may,  if  the 
product  is  prepared  in  a  certified 
facility,  display  the  seal  or  logo  of  the 
certifying  agent  which  certified  the 
finished  product.  The  certifying  agent's 
seal  or  logo  may  be  displayed  at  the 
option  of  the  retail  food  establishment. 

Products  containing  less  than  70 
percent  organic  ingredients  mav  not  be 
identified  as  organic  or  containing 
organic  ingredients  at  retail  sale.  The 
USDA  seal  and  any  certifying  agent  seal 
or  logo  may  not  be  displayed  for  such 
products. 

Labeling  Products  Produced  in  Exempt 
or  Excluded  Operations 

Section  205.310  provides  limited 
organic  labeling  provisions  for  organic 
product  produced  or  handled  on  exempt 
and  excluded  operations.  Such 
operations  would  include  retail  food 
establishments,  certain  manufacturing 
facilities,  and  production  and  handling 
operations  witb  annual  organic  sales  of 
less  the  $5,000.  These  operations  are 
discussed  more  thoroughly  in  subpart  B. 
Applicability. 

Any  such  operation  that  is  exempt  or 
excluded  from  certification  or  which 
chooses  not  to  be  certified  mav  not  label 
its  organically  produced  products  in  a 
way  which  indicates  that  the  operation 
has  been  certified  as  organic.  Exempt 
producers  may  market  whole,  raw 
organic  product  directly  to  consumers, 
for  example,  at  a  farmers  market  or 
roadside  stand  as  '"organic  apples""  or 
""organic  tomatoes."  Exempt  producers 
may  market  their  products  to  retail  food 
establishments  for  resale  to  consumers. 
However,  no  terms  may  be  used  which 
indicate  that  such  products  are 
"certified"  as  organic.  Finally,  exempt 
organic  producers  cannot  sell  their 
product  to  a  handler  for  use  as  an 
ingredient  or  for  processing  into  an 
ingredient  that  is  labeled  as  organic  on 
the  information  panel. 

These  provisions  are  truth  in  labeling 
provisions  because  display  of  a 
certification  seal  indicates  that  the 
product  has  been  certified.  We  believe 
this  requirement  helps  differentiate 
between  certified  and  uncertified 
products  and  helps  maintain  the 
integrity  of  certified  products  while 
providing  organic  labeling  opportunities 
for  exempt  and  excluded  operations. 

USDA  Organic  Seal 

This  final  rule  establishes  a  USDA 
seal  that  can  be  placed  on  consumer 
packages,  displayed  at  retail  food 
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establishments,  and  used  in  market 
information  to  show  that  certified 
organic  products  have  been  produced 
and  handled  in  accordance  with  these 
regulations.  The  USDA  seal  can  onlv  be 
used  to  identify'  raw  and  processed 
products  that  are  certified  as  organicallv 
produced.  It  cannot  be  used  for  products 
labeled  as  "made  with  organic 
ingredients"  (70  to  95  percent  organic 
ingredients)  or  on  products  with  less 
than  70  percent  organic  ingredients. 
The  USDA  seal  is  composed  of  an 
outer  circle  around  two  interior  half 
circles  with  an  overlay  of  the  words 
•  USDA  Organic  '  When  used,  the 
USDA  seal  must  be  the  same  form  and 
design  as  shown  in  figure  1  of  section 
205.311  of  this  regulation.  The  USDA 
seal  must  be  printed  legibly  and 
conspicuously.  On  consumer  packages, 
retail  displavs.  and  labeling  and  market 
information!  the  USDA  seal  should  be 
printed  on  a  white  background  in  earth 
tones  with  a  brown  outer  circle  and 
separate  interior  half  circles  of  white 
(upper)  and  green  (lower).  The  term. 
"USDA."  must  appear  in  green  on  the 
white  half  circle  The  term,  "organic." 
must  appear  in  white  on  the  green  half 
circle.  The  handler  may  print  the  USD.'K 
seal  in  black  and  white,  using  black  in 
the  place  of  green  and  brown.  Size 
permitting,  the  green  (or  black)  lower 
half  circle  may  have  four  light  lines 
running  from  left  to  right  and 
disappearing  at  the  right  horizon,  to 
resemble  a  cultivated  field.  The  choice 
between  these  two  color  schemes  is  left 
to  the  discretion  of  the  producer, 
handler,  or  retail  food  establishment. 

Labeling — Changes  Based  on  Comments 

The  following  changes  are  made 
based  on  comments  received. 

(1)  Use  of  "Organic"  in  Product 
Names  The  NOSB.  State  organic 
program  (SOP)  managers,  certifying 
agents,  and  a  large  number  of  individual 
commenters  strongly  recommended  that 
USDA  prohibit  use  of  the  term, 
"organic,"  to  modifv'  an  ingredient  in  a 
product  name  if  the  ingredient,  itself,  is 
not  produced  organically.  The  examples 
offered  were  "organic  chocolate  ice 
cream"  and  "organic  cherry  sweets"  in 
which  the  ice  cream  and  candy  are  at 
least  95  percent  organic  but  the 
chocolate  and  cherrv-  flavoring  is  not 
organically  produced. 

We  agree  with  commenters  that  suth 
product  names  can  be  misleading  and 
would  be  a  violation  of  section 
205.300(a).  In  the  examples,  the  word, 
"organic."  precedes  the  words, 
"chocolate"  and  "cherry."  and  clearly 
implies  that  those  ingredients  are 
organically  produced.  The  chocolate 
and  cherry  flavorings  must  be 


organically  produced  to  be  used  in  this 
vv,i\    If  the  product  is  at  least  95  percent 
organically  produced  but  the  flavoring 
is  nonorganic,  the  word  sequence  must 
be  reversed  or  the  word,  "flavored," 
must  be  added  to  the  name:  e.g.. 
"chocolate  organic  ic:e  cream"  or 

chocolate  flavored  organic  ice  cream." 
A  sentence  has  been  added  to  section 
205.300(a)  to  specify  that  the  term, 
"organic."  mav  not  be  used  in  a  product 
name  to  identif\  an  ingredient  that  is 
not  organically  produced. 

A  similar  comment  was  received 
asking  how  a  single  product  with  two 
separately  wrapped  components  can  be 
labeled  if  one  of  the  components  is 
organically  produced  and  the  other  is 
not  The  commenters  example  was  a 
carrot  and  dip  snack  pack  in  which  the 
carrots  are  organically  produced  and  the 
dip  is  a  conventional  product.  Another 
example  is  ready-to-eat  tossed  green 
salad  in  which  the  salad  greens  are 
organically  produced  but  the  separately 
pouched  salad  dressing  is  a  nonorganic 
component  of  the  product. 

Such  products  also  must  be  labeled  in 
accordance  with  section  205.300(a).  It 
would  be  misleading  to  label  the  snack 
pack  "organic  carrots  and  dip"  or 
"organic  green  salad  and  ranch 
dressing."  if  the  dip  and  ranch  dressing 
are  not  produced  with  organic 
ingredients.  The  salad  may  be  labeled 
"organic  green  salad  with  ranch 
dressing." 

Section  6519(b)  of  the  Act  provides 
the  Secretary  with  the  authority  to  take 
action  against  misuse  of  the  term, 
"organic."  USDA  will  monitor  use  of 
the  term,  "organic,"  in  product  names 
and  will  restrict  use  of  the  term  in 
names  that  are  determined  to  be 
deliberately  misleading  to  consumers. 
Such  determinations  must  be  made  on 
a  case-by-cases  basis. 

(2)  Labeling  Livestock  Feed.  In  the 
definition  of  "agricultural  product."  the 
Act  includes  product  marketed  for 
"livestock  consumption."  This  means 
that  NOP  regulations  have  applicability 
to  livestock  feed  production.  The 
Association  of  American  Feed  Control 
Officials  (AAFCO)  and  a  few  States 
departments  of  agriculture  commented 
that  the  proposed  provisions  conflict 
with  widely  followed  standards  for 
livestock  feed  labeling.  AAFCO's 
"Model  Bill  and  Regulation"  standards 
are  incorporated  in  many  State  feed 
laws.  The  commenters  claimed  that  the 
requirement  to  identify  organic 
ingredients  in  the  ingredient  statement 
conflicts  with  feed  regulations  which 
prohibit  reference  to  an  ingredient's 
"quality  or  grade."  They  also  claimed 
that  the  percentage  of  organic  content 
requirement  is  a  quantitative  claim  that 


must  be  verified  by  independent  sources 
(e.g..  sources  other  than  the  certifying 
agent).  The  commenters  suggested  that  a 
provision  be  added  to  address  labeling 
of  commercial  livestock  feed. 

We  have  added  new  paragraph  (e)  of 
section  205.301  which  provides  for  two 
kinds  of  feed  that  can  be  labeled  as 
"organic."  The  first  is  feed  that  contains 
only  organically  produced  agricultural 
ingredients  and  contains  no  added 
nutrients  or  supplements.  The  second 
organic  feed  category  also  must  contain 
only  organically  produced  agricultural 
ingredients  but  may  contain  feed 
additives  and  supplements  that  are 
needed  to  meet  the  nutritional  and 
health  needs  of  the  livestock  for  which 
the  feed  is  intended.  Feed  labeled  as 
"organic"  must  conform  with  the 
requirements  of  section  205.237, 
Livestock  feed.  That  section  provides 
that  feed  additives  and  supplements 
produced  in  conformity  with  section 
205.603  of  the  National  List  may  be 
used.  The  NOP  requires  that  livestock 
under  organic  management  must  only 
be  fed  organically  produced  agricultural 
ingredients. 

We  also  have  added  new  section 
205.306  to  address  commenters'  labeling 
concerns.  The  new  section  provides  for 
optional  display  of  a  feed's  organic 
percentage  and  optional  identification 
of  the  feed  ingredients  that  are 
organically  produced.  The  labeling 
requirements  are  not  intended  to 
supersede  the  general  feed  labeling 
requirements  established  in  the  FFDCA 
and  those  found  under  various  State 
laws.  Handling  processes,  feed 
formulations  and  recordkeeping  must  be 
sufficient  to  meet  the  requirements  of 
applicable  State  regulations. 

We  believe  the  provisions  in  new 
paragraph  (e)  of  section  205.301  on  feed 
content  and  new  section  205.306  on 
labeling  will  allow  livestock  feed 
producers  to  produce  and  label  organic 
livestock  feed  that  is  in  accordance  with 
these  regulations  and  State 
requirements. 

(3)  Organic  Processing  Aids.  Several 
industry  leaders  and  SOP  managers 
questioned  whether  the  proposed  rule 
intended  to  exclude  the  use  of  certified 
organic  processing  aids  in  the  creation 
of  "100  percent  organic"  products. 
Commenters  pointed  out  that  a  handler 
should  be  able  to  use  organically 
produced  processing  aids  to  create 
products  that  are  labeled  as  "100 
percent  organic.  "  The  processing  aid 
can  be  a  by-product  of  an  organic 
agricultural  product;  e.g.,  a  filter  made 
of  rice  hulls  from  organically  produced 
rice.  AMS  concurs.  Accordingly,  a 
change  is  made  in  paragraph  (f)(4)  of 
section  205.301  to  provide  for  use  of 


organically  produced  processing  aids  in 
products  labeled  "100  percent  organic." 

To  help  clarify  this  and  correct  an 
incomplete  reference  in  the  proposed 
rule  preamble,  we  have  changed  the 
column  heading  of  the  fourth  prohibited 
practice  in  the  preamble  table  1. 

(4)  Content  of  "100  Percent  Organic 
Products. "  Certifying  agents  and  several 
industry  commenters  called  attention  to 
the  regulatory  text  of  section  205.301(a) 
describing  100  percent  organic 
products.  They  argued  that  the  proposed 
rule  would  allow  products  with  one  or 
more  95  percent-plus  "organic" 
ingredients  to  be  combined  as 
components  and  have  the  resulting 
product  be  labeled  as  "100  percent 
organic." 

We  did  not  intend  to  allow  any 
ingredient  that  is  less  than  100  percent 
organic  to  be  used  in  a  product  labeled 
"100  percent  organic."  To  leave  no 
doubt  as  to  the  nature  of  any  product 
labeled  "100  percent  organic,"  we  have 
changed  the  wording  of  paragraph  (a)  of 
section  205.301  to  clarify  that  a 
multiingredient  "100  percent  organic" 
product  must  be  comprised  entirely  of 
100  percent  organic  ingredients. 

(5)  Labeling  of  Organic  Percentage. 
We  received  many  comments  requesting 
clearer  display  of  a  product's  percentage 
of  organic  content.  Most  suggested  that 
any  product  containing  less  than  100 
percent  organic  ingredients  should  be 
required  to  display  the  organic 
percentage  on  the  pdp.  They  argued  that 
display  of  the  organic  percentage  on  the 
ft-ont  of  the  package  would  enable 
consumers  to  more  easily  determine 
organic  content,  compare  competing 
products,  and  make  better  purchase 
decisions.  The  NOSB  did  not 
recommend  display  of  organic 
percentage  on  the  pdp  for  all  products 
containing  organic  ingredients. 

We  also  received  several  comments 
from  handlers  concerned  that  the 
required  display  of  a  product's  organic 
percentage  can  be  a  burden  on  handlers. 
They  stated  that,  to  save  packaging  and 
printing  costs,  handlers  order  bulk 
quantities  of  printed  packages,  labels, 
and  other  printed  marketing  materials. 
When  printed  in  advance  of  a  growing 
season  and  harvest,  the  handler  may  not 
be  able  to  assemble  a  product  that  is 
exactly  consistent  with  the  preprinted 
labeling  information,  particularly  the 
percentage  of  organic  content.  One 
commenter  representing  a  commodity 
association  opposed  the  required 
percentage  labeling  because  the 
association  believes  consumers  will  not 
understand  any  organic  claim  if  a 
percentage  of  less  than  100  percent  is 
displayed. 


We  believe  that  display  of  the 
percentage  of  organic  content  is 
important  product  information  that  can 
be  very  helpful  to  consumers  in  their 
purchase  decisions.  We  also  believe  that 
the  opportunity  to  display  the 
percentage  content  of  organically 
produced  ingredients  can  be  a  positive 
factor  in  encouraging  handlers  to  use 
more  organic  ingredients  in  their 
multiingredient  products.  At  the  same 
time,  we  understand  the  financial 
commitment  involved  in  preprinting 
bulk  quantities  of  packages  and  labels 
well  in  advance  of  harvests,  which 
determine  availability  of  needed 
ingredients. 

This  final  rule  implements  changes  in 
sections  205.303  and  205.304  for 
products  labeled  "organic"  and  "made 
with  organic  ingredients."  The 
requirement  to  display  the  percentage  of 
organic  content  on  the  information 
panel  is  removed.  That  requirement  is 
replaced  with  optional  labeling  of  the 
product's  organic  percentage  on  the  pdp 
or  any  other  package  panels.  This  will 
allow  those  handlers  to  display  the 
percentage  of  their  product's  organically 
produced  contents  on  the  pdp  where  it 
will  be  most  immediately  visible  to 
consumers.  Handlers  who  cannot,  with 
certainty,  display  their  product's 
organic  percentage  or  who  choose  not  to 
display  the  percentage,  are  not  required 
to  do  so. 

This  revised  labeling  provision  also 
removes  the  requirement  in  section 
205.305  that  products  with  less  than  70 
percent  organic  content  display  the 
product's  organic  percentage  on  the 
information  panel.  Under  this  final  rule, 
that  percentage  labeling  is  optional  but 
is  still  restricted  to  the  information 
panel.  The  percentage  of  a  less  than  70 
percent  organic  product  may  not  be 
displayed  on  the  pdp  and  may  not  be 
displayed  if  the  organic  ingredients  are 
not  identified  in  the  ingredient 
statement. 

(6)  Designation  of  Organically 
Produced  Ingredients.  A  certifving  agent 
suggested  that  identification  of  organic 
ingredients  in  ingredient  statements 
should  be  allowed  to  be  made  with  an 
asterisk  or  similar  mark,  with  the 
asterisk  defined  on  the  information 
panel.  The  commenter  stated  that  the 
repetitive  use  of  the  word,  "organic," 
may  cause  space  problems  on  some 
small  packages  and  that  use  of  a  mark 
is  a  common  industry  practice.  We  agree 
with  the  comment  and  have  changed 
sections  205.303(b)(1),  205.304(b)(1). 
and  205.305(a)(i)  of  the  regulatory  text 
accordingly.  Thus,  organic  ingredients 
may  be  identified  in  the  ingredient 
statement  with  either  the  term, 
"organic,"  or  an  asterisk  or  other  mark. 


provided  that  the  asterisk  or  other  mark 
is  defined  on  the  information  panel 
adjacent  to  the  ingredient  statement. 

(7)  Minimum  Organic  Percentage  for 
Labeling.  In  the  proposed  rules 
preamble,  we  asked  for  public  comment 
on  whether  the  50  percent  minimum 
organic  content  for  pdp  labeling  should 
be  increased.  The  50  percent  minimum 
content  was  established  in  section 
6505(c)  of  the  Act.  However,  the  Act 
also  provides  the  Secretar>'  with  the 
authority  to  require  such  other  terms 
and  conditions  as  are  necessary  to 
implement  the  program.  Thus,  the 
minimum  organic  content  level  for  pdp 
labeling  could  be  changed  if  the  change 
would  further  the  purposes  of  the  Act. 

Comments  to  the  first  (1997)  proposal 
and  to  the  revised  proposed  rule 
suggested  that  the  minimum  organic 
content  for  labeling  purposes  should  be 
increased.  All  comments  received, 
including  comments  from  certifying 
agents,  a  leading  organic  association,  the 
EU  and  other  international  commenters 
recommended  that  the  minimum 
organic  content  to  qualify'  for  pdp 
labeling  should  be  raised  to  70  percent, 
which  is  the  EU's  minimum.  All 
comments  stated  that  the  increase  is 
necessary  to  make  the  NOP  standards 
consistent  with  international  organic; 
standards.  Commenters  also  pointed  to 
advances  in  organic  production  and 
processing  technologies  and  to  increases 
in  the  availability  of  organically 
produced  products  and  processed 
ingredients.  These  factors  should  make 
it  easier  for  handlers  to  assemble  food 
products  with  higher  organic  content. 
We  concur  with  the  comments.  We 
view  this  as  a  tightening  of  labeling 
requirements  in  that  pdp  labeling  now 
requires  a  higher  percentage  of  orgnic 
ingredients  and  makes  the  U.S.  sta;  jard 
consistent  with  international  norms. 

In  the  proposed  rules  preamble,  we 
also  asked  for  specific  public  comment 
on  whether  a  minimum  percentage  of 
total  product  content  should  be  required 
for  any  single  organic  ingredient  that  is 
included  in  the  pdp  statement  "made 
with  organic  (specified  ingredients)." 
No  commenters  responded  to  this 
question.  Therefore,  no  required 
minimum  percentage  for  a  single 
organic  ingredient  in  "made  with 
*   *   *"  products  is  established. 

(8)  "Made  With  Organic  (Specified 
Food  Groups)."  Several  industr\' 
organizations  suggested  that,  as  an 
alternative  to  listing  up  to  three  organic 
ingredients  in  the  "made  with  *   »   *" 
label,  the  rule  should  also  allow  for 
identification  of  food  "groups"  or 
"classes"  of  food  in  the  "made  with" 
label.  Commenters  suggested,  for 
instance,  that  a  soup  (with  70  percent  or 
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more  organic  ingredients,  less  water  and 
salt)  containing  organically  produced 
potatoes,  carrots,  and  onions  may  be 
labeled  as  "soup  made  with  organic 
potatoes,  carrots,  and  onions'  or, 
alternatively,  "soup  made  with  organic 
vegetables." 

We  agree  that  this  label  option  offers 
handlers  of  such  multiingredient 
products  with  more  flexibility  in  their 
labeling.  All  ingredients  in  the 
identified  food  group  must  be 
organically  produced  and  must  be 
identified  in  the  ingredient  statement  as 
"organic."  In  the  above  example,  if  soup 
also  contains  conventionally  produced 
cauliflower,  only  "soup  made  with 
organic  potatoes,  carrots,  and  onions" 
can  be  displayed. 

We  also  believe  that  some  parameters 
must  be  established  as  to  what  are 
considered  as  food  groups  or  classes  of 
food.  For  the  purposes  of  this 
regulation,  products  from  the  following 
food  groups  may  be  labeled  as  "organic" 
in  a  "made  with  *   *   *"  label;  beans, 
fruits,  grains,  herbs,  meats,  nuts,  oils, 
poultrv',  seeds,  spices,  and  vegetables.  In 
addition,  organically  produced  and 
processed  butter,  cheeses,  yogurt,  milk, 
sour  cream,  etc.  may  be  combined  in  a 
product  and  identified  as  "organic  milk 
products."  Organically  produced  and 
processed  sugar  cane,  sugar  beets,  corn 
svrup,  maple  syrup,  etc.  may  be  used  in 
a  product  and  identified  as  "organic 
sweeteners." 

Finallv,  to  be  consistent  with  the 
"made  with  *    *   *"  labeling  for 
individual  ingredients,  up  to  three  food 
groups  can  be  identified  in  the  "made 
with*    *    *"  statement  Section  205.304 
IS  changed  accordingly. 

(9)  Labeling  Products  from  Exempt 
and  Excluded  Operations.  A  change  is 
made  in  redesignated  section  205.310 
which  provides  for  labeling  of  organic 
products  produced  by  exempt  and 
excluded  operations.  SOP  managers  and 
an  organic  handler  pointed  out  that  the 
preamble  suggested  restrictions  on 
labeling  that  would  prevent  exempt  and 
e.xcluded  operations  from  identifv'ing 
their  products  as  "organic."  .■Xfter 
review  of  the  proposed  rule,  we  have 
revised  redesignated  section  205.  J 10  to 
more  clearly  specifv  labeling 
opportunities  for  e.xempt  operations 
The  regulatory  te.xt  more  clearly  states 
that  such  operations  may  not  label  or 
represent  their  organic  products  as 
being  "certified"  as  organic  and  that 
such  exempt  and  excluded  operations 
must  comply  with  applicable 
production  and  handling  provisions  of 
subpart  C.  Labeling  must  be  consistent 
with  the  four  labeling  categories  based 
on  the  product's  organic  content. 


A  State  organic  advisory  board 
recommended  that  proposed  section 
205.309  be  revised  to  apply  to  exempt 
and  excluded  operations  which  choose 
to  be  certified  under  this  program.  We 
do  not  believe  it  is  necessarv-  to  provide 
separate  regulatory  text  for  exempt  and 
excluded  operations  that  are  certified. 
An  exempt  operation  is  not  precluded 
from  organic  certification,  if  qualified. 
(10)  Redesigned  USDA  Seal.  Leading 
industr\'  members,  certifying  agents, 
SOP  managers,  and  many  individual 
commenters  opposed  the  proposed 
wording  and  design  of  the  USDA  seal. 
Comments  generally  stated  the 
following  points:  (1)  The  proposed  Seal 
wording  indicates  that  USDA  is  the 
certifying  agent  rather  than  accredited 
certifiers:  (2)  international  Organization 
for  Standardization  (ISO)  Guide  61 
prohibits  government  bodies  from  acting 
or  appearing  as  certifying  agents;  and  (3) 
The  shield  or  badge  design  indicates  a 
certification  of  product  "quality"  and 
assurance  of  safety  which  is 
inconsistent  with  the  NOP's  claim  to  be 
a  certification  of  "process"  only. 
Commenters  suggested  several 
alternative  seal  statements,  including: 
"Certified  Organic— USDA  Accredited," 
"Certified  Organic— USDA  Approved." 
•'USDA  Certified  Organic  Production." 
"Meets  USDA  Organic  Production 
Requirements." 

Based  on  comments  received,  we  are 
implementing  a  revised  USDA  seal 
which  is  shown  in  the  regulator*'  text 
under  section  301.311.  It  is  a  circular 
design  with  the  words.  "USDA 
Organic."  The  color  scheme  is  a  white 
background,  brown  outer  circle,  white 
and  green  inner  semicircles,  and  green 
and  white  words.  A  black  and  white 
color  scheme  also  may  be  used  if 
preferred  bv  the  handler 

Some  commenters  suggested  changing 
the  shape  of  the  USDA  seal  to  a  circle 
or  triangle  which,  they  state,  is  more  in 
keeping  with  recognized  recycling  and 
sustainabilitv  logos.  We  did  not  choose 
a  triangle  design  because  processors 
have  commented  that  triangle  designs 
mav  cause  tears  in  shrink  wrap 
coverings  at  the  points  of  the  triangle. 

Labeling— Changes  Requested  But  Sot 
Made 

(1)  "Organii  "  in  Company  Names. 
Manv  commenters  stated  that  the  term, 
"orgcmic."  must  not  be  used  as  part  of 
a  companv  name  if  the  company  does 
not  market  organically  produced  foods. 
Thev  are  concerned  that  the  term  in  a 
company  name  would  incorrectly  imply 
that  the  product,  itself,  is  organically 
produced. 

While  we  understand  commenter 
concerns,  we  do  not  know  the  extent  of 


the  problem.  We  do  not  believe  those 
concerns  require  such  a  prohibition  in 
the  regulations  at  this  time.  These 
regulations  may  not  be  the  best 
mechanism  to  address  the  issue.  Section 
6519(b)  of  the  Act  provides  the 
Secretary  with  the  authority  to  take 
action  against  misuse  of  the  term, 
"organic."  USDA  will  monitor  use  of 
the  term,  "organic."  in  company  names 
and  will  work  with  the  FTC  to  take 
action  against  such  misuse  of  the  term. 
These  determinations  must  be  made  on 
a  case-by-case  basis.  The  proposed  rule 
did  not  specifically  address  this  issue. 
We  have  added  a  sentence  to  paragraph 
(a)  of  section  205.300  to  this  effect. 

(2)  The  "100  Percent  Organic"  Label. 
A  large  number  of  commenters  opposed 
the  "100  percent  organic"  label  for 
different  reasons.  A  few  claimed  that  the 
label  is  not  authorized  under  the  Act, 
Several  commenters  suggested  that 
consumers  will  not  understand  the 
difference  between  multiingredient 
products  labeled  "100  percent  organic" 
and  "organic,"  Others  raised  the 
concern  that  the  "100  percent  organic" 
phrase  to  modify  raw.  fresh  fruits  and 
vegetables  in  produce  sections  and 
farmers  markets  may  be  confusing  to 
consumers. 

Regarding  the  first  comment,  the  term 
is  not  specifically  provided  for  in  the 
Act.  However,  the  Secretary  has  the 
authority  under  section  6566{a)(ll)  to 
require  other  terms  and  conditions  as 
mav  be  necessary  to  develop  a  national 
organic  program.  When  a  product  is 
wholly  organic,  pursuant  to  the 
production  and  handling  requirements 
of  the  NOP,  we  believe  the  handler 
should  have  the  option  to  differentiate 
it  from  products  which,  by  necessity, 
are  less  than  100  percent  organic.  We 
believe  the  label  meets  the  purposes  of 
the  Act. 

Regarding  consumer  confusion,  we 
believe  consumers  will  understand  the 
difference  between  the  two  kinds  of 
organic  products  and  will  make  their 
organic  purchases  accordingly. 

Regarding  the  labeling  of  raw,  fresh 
product  as  "100  percent  organic,  " 
organicallv  produced  products  can  be 
labeled  to  a  lower  labeling  category' . 
Raw,  fresh  fruits  and  vegetables  which 
qualify  for  a  "100  percent  organic"  label 
may  be  labeled  simply  as  "organic,"  if 
the  producer  or  retail  operator  believes 
that  label  is  best  for  marketing  purposes, 

(3)  Explain  Why  Product  Is  Not  100 
Percent  Organic.  A  large  number  of 
commenters  also  suggested  any 
•product  that  is  less  than  100  percent 
organic  should  carry  that  information  on 
the  main  display  panel  *   *   *"  By  "that 
information,"  we  assume  the 
commenters  are  referring  to  the  reasons 


why  a  product  cannot  be  certified  as 
"100  percent  organic," 

AMS  believes  such  a  labeling 
requirement  is  impractical.  Products 
may  fail  to  qualify  for  a  "100  percent 
organic"  label  for  very  technical,  or 
little  understood,  reasons. 
Contemporary  food  processing  often 
uses  ingredients,  processing 
technologies,  and  product  formulations 
that  are  complicated,  technical,  and 
probably  not  of  interest  to  the  general 
organic  consumer.  Such  information  is 
not  required  on  nonorganically 
produced  products  for  the  simple  reason 
that  it  is  not  considered  useful  to 
consumers.  Explanations  of  the  different 
processing  technologies  used  in  food 
products  would  be  cumbersome  and 
would  interfere  with  other  product 
labeling. 

We  believe  the  optional  display  of  the 
organic  percentage  and  required 
identification  of  organic  ingredients  on 
the  information  panel-provides 
sufficient  information  for  consumers  to 
make  purchase  decisions.  Other 
descriptive  information  regarding 
processing  substances  and  procedures 
may,  of  course,  be  provided  at  the 
handler's  option  and  placed  in 
accordance  with  other  Federal  labeling 
requirements. 

(4)  Check  the  Appropriate  Organic 
Category.  One  commenter  suggested  that 
packages  of  organically  produced 
product  display  a  small  box  listing  the 
four  organic  label  categories  and  a  check 
mark  beside  the  category  which  fits  the 
product. 

We  understand  the  simplicity  and 
comparative  nature  of  such  a 
standardized  organic  label  that  allows 
easy  comparison  of  similar  products. 
However,  we  believe  that  the  optional 
display  of  the  product's  organic 
percentage  and  required  identification 
of  organic  ingredients  will  be  more 
helpful  to  consumers  and  makes  the 
grid  box  redundant, 

(5)  Nonorganic  Ingredients  in  Organic 
Products.  A  large  number  of  comments 
were  received  on  the  composition  and 
use  of  nonorganic  ingredients  in 
products  labeled  "made  with  *   *   *" 
and  on  conventional  products  with  less 
than  50  (now  70)  percent  organic 
ingredients.  Several  industry 
commenters  suggested  that  nonorganic 
ingredients  in  "made  with  *  *  *" 
products  must  be  "natural" 
(nonsynthetic  agricultural  substances) 
and  not  be  artificially  produced. 
Commenters  argued  that  all  ingredients 
in  "made  with*  *  *"  and  less  than  70 
percent  products  should  be  produced  in 
accordance  with  the  prohibited 
practices  under  sections  205,105  and 
205.301(0.  A  significant  number  of 


commenters  opposed  identification  of 
organic  ingredients  in  what  they  called 
"natural  food"  products. 

First,  we  do  not  agree  that  the 
nonorganic  ingredients  in  ""made  with 

*  *   *"  products  must  be  restricted  to 
only  '"natural"  products.  Such 
restrictions  on  the  composition  of 
nonorganic  ingredients  would 
significantly  reduce  handlers'  options  in 
producing  those  products  and.  thus, 
reduce  consumers'  options  in 
purchasing  products  with  organic 
ingredients. 

Regarding  prohibited  practices,  this 
rule  implements  the  strong  industry  and 
consumer  demand  that  the  prohibited 
practices  found  under  section  205.105 
(excluded  methods,  irradiation,  and 
sewage  sludge)  not  be  used  in 
nonorganic  ingredients  in  "made  with 

*  *   *"  products.  However,  we  do  not 
believe  that  restrictions  on  use  of  the 
other  prohibited  practices,  found  in 
section  205,301(11.  would  further  the 
purposes  of  the  Act.  Application  of  all 
prohibited  practices  on  the  nonorganic 
ingredients  in  the  "made  with  *   *   *" 
and  less-than  70  percent  organic 
products  would  essentially  require  that 
those  products  be  organically  produced. 
The  Act  allows  for  products  that  aie  not 
wholly  organic.  We  believe  the  "'made 
with  *   *   *"  label  and  the  labeling 
restrictions  on  the  less-than  70  percent 
organic  products  clearly  states  to 
consumers  that  only  some  of  the 
ingredients  in  those  products  are 
organically  produced. 

If  accepted,  these  comments  would 
unnecessarily  restrict  a  handler's  ability 
to  truthfully  represent  and  market  a 
conventionally  produced  agricultural 
product  with  some  organic  ingredients. 
A  handler  should  not  be  prohibited 
from  making  a  truthful  claim  about 
some  ingredients  in  a  less  than  70 
percent  organic  product. 

[6)  Alternative  "Made  With  *  *  "" 
Labels.  A  few  SOP  managers 
commented  that  the  phrase,  "made  with 
*   *   *,"  is  confusing.  They  stated  that 
many  processed  foods  contain  at  least 
50  percent  organic  ingredients  but  do 
not  make  an  organic  claim  on  the  pdp. 
They  believe  the  label  would  be  less 
confusing  if  it  stated  a  minimum  organic 
percentage  rather  than  identifying  the 
organic  ingredients.  They  suggest  the 
labeling  category  be  changed  to 
"contains  at  least  50  percent  organic 
ingredients  (or.  as  revised  in  this  rule, 
"contains  at  least  70  percent  organic 
ingredients"). 

We  disagree.  Identification  of  up  to 
three  organically  produced  ingredients 
or  food  groups  on  the  pdp  gives 
consumers  useful,  specific  information 
about  the  product's  organic  ingredients. 


This  label,  combined  with  the  optional 
display  of  the  percentage  content  on  the 
pdp  and  required  identification  of 
organic  ingredients,  should  provide 
enough  information  for  consumers  to 
make  good  decisions. 

A  few  commenters  contended  that  the 
statement  "made  with  organic  (specified 
ingredients)"  is  unclear  and  ""open 
ended  "  and  that  consumers  mav  assume 
the  entire  product  is  organically 
produced.  The  "made  with  *    *    *'" 
labeling  claim  refers  only  to  the  organic 
ingredients  and  not  to  the  whole 
product.  We  do  not  believe  that 
consumers  will  be  confused  bv  the 
label. 

(7)  Use  of  Other  Terms  as 
Synonymous  for  "Organic".  A  few 
commenters  representing  international 
organic  standards  suggested  that  use  of 
the  terms,  "biologic"  and  "ecologic." 
which  are  synonymous  with  "organic" 
in  other  countries,  should  be  allowed 
under  the  NOP.  Commenters  claimed 
these  terms  are  approved  by  Codex  and 
their  inclusion  in  this  regulation  would 
facilitate  international  trade  and 
equivalency  agreements. 

These  terms  were  addressed  in  the 
proposed  rule  and  are  not  accepted. 
Under  the  NOP,  these  terms  may  be 
used  as  eco-labels  on  a  product  package 
but  may  not  be  used  in  place  of  the 
term,  "organic."  Although  such  terms 
may  be  considered  synonymous  with 
"organic  "  in  other  countries,  they  are 
not  widely  used  or  understood  in  this 
country.  We  believe  their  use  as 
synonymous  for  "organic  "  would  only 
lend  to  consumer  confusion.  Regarding 
the  Codex  labeling  standard,  we  point 
out  that  Codex  also  provides  that  terms 
commonly  used  in  a  country-  mav  be 
used  in  place  of  ""biologic"  and 
"ecologic."  Thus,  the  use  of  "organic" 
in  the  United  States  is  consistent  with 
Codex  standards. 

With  regard  to  the  commenters'  claim 
that  the  alternate  labels  would  facilitate 
international  trade,  this  regulation 
allows  alternative  labeling  of  products 
which  are  being  shipped  to 
international  markets.  Thus,  a  certified 
organic  operation  in  the  United  States 
may  produce  a  product  to  meet 
contracted  organic  requirements  of  a 
foreign  buyer,  label  the  product  as 
""biologic"  or  ""ecologic"  on  the  pdp 
consistent  with  the  market  preferences 
of  the  receiving  country,  and  ship  the 
product  to  the  foreign  buyer. 

Other  terms  were  suggested  by 
commenters  as  alternatives  to  the  term, 
"organic,"  including  ""grown  by  age-old, 
natural  methods,"  "grown  without 
chemical  input,"  and  "residue  Free," 
These  phrases  may  be  consumer 
friendlv  but  clearlv  do  not  convev  the 
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extensive  and  complex  nature  of 
contemporarv-  organic  agriculture.  These 
phrases  mav  be  used  as  additional,  ecu- 
labels,  provided  they  are  truthful 
labeling  statements.  They  are  not 
permitted  as  replacements  for  the  term, 
"organic." 

(8)  Reconstituted  Organic 
Concentrates  A  certifv-ing  agent 
objected  to  paragraph  (a)(2)  of  section 
205.302,  which  allows  labeling  of  an 
organicallv  produced  concentrate 
ingredient  which  is  reconstituted  with 
water  during  assembly  of  the  processed 
product.  The  commenter  claimed  that 
this  provision  gives  consumers  the 
message  that  reconstituted  juice  is 
equivalent  to  fresh  juice  when,  the 
commenter  claims,  it  is  not  the  same. 

AMS  disagrees.  This  labeling  is 
consistent  with  current  industr\- 
practices.  The  Act  does  not  prohibit 
such  labeling  of  concentrates.  We 
believe  it  is  in  the  interest  of  the 
program  to  allow  labeling  of  organically 
produced  concentrates,  provided  that 
the  process  to  produce  the  concentrate 
and  the  reconstitution  process  is 
consistent  with  organic  principles  and 
the  National  List. 

(9)  Calculating  Reconstituted  Versus 
Dehydrated  Weight  Several  comments 
were  received  regarding  specific 
problems  encountered  in  the  calculation 
of  the  percentage  of  organic  content  as 
provided  under  section  295.302.  A 
handler  claimed  the  reconstituted 
weight  of  an  organically  produced  spice 
should  be  counted  in  the  percentage 
calculation  rather  than  the  dehydrated 
weight  of  the  spice  used  in  the 
formulation.  A  similar  comment  was 
received  from  a  food  cooperative 
suggesting  that,  if  an  organically 
produced  concentrate  (in  powdered 
form)  is  added  to  the  same  organically 
produced  ingredient  in  its  organic 
liquid  form  (not  from  concentrate),  then 
the  product's  organic  percentage  should 
be  calculated  based  on  the  concentrate's 
single-strength  reconstituted  weight 
plus  the  weight  of  the  natural  organic 
liquid 

AMS  disagrees  with  these  comments. 
This  regulation  provides  for  an 
ingredient's  weight  to  be  calculated, 
excluding  added  water  and  salt.  If  an 
organically  produced  spice  is  added  to 
a  product  in  its  natural  form,  the  weight 
of  the  spice  is  calculated  If  the  spice 
ingredient  is  in  dehydrated,  powdered 
form  when  added  in  the  product 
formulation,  the  dehydrated  weight  of 
the  spice  must  be  the  basis  for  its 
percentage  of  content  calculation.  If  an 
organicallv  produced  dehydrated  spice 
is  reconstituted  with  water  prior  to 
product  assembly,  the  spice  must  still 
be  calculated  at  its  dehydrated  weight 


because  percentage  calculations  are 
based  on  the  ingredient  weight, 
excluding  water  and  salt.  It  would  be 
misleading  to  calculate  the  weight  of  the 
concentrate  ingredient  in  its 
reconstituted  form. 

Likewise,  if  a  powdered  ingredient  is 
added  to  the  same  organically  produced 
ingredient  in  its  natural,  liquid  form,  the 
weight  of  the  powdered  ingredient  must 
be  used.  Using  the  reconstituted  weight 
of  the  powdered  ingredient  would 
increase  the  percentage  of  the  ingredient 
above  the  actual  weight  of  the 
ingredient  in  the  product.  We  believe 
that  if  the  comment  were  accepted,  the 
handler  would  be  able  to  use  less 
natural  organic  liquid  than  the  organic 
percentage  and  ingredient  statement 
indicates. 

(10)  Calculate  Organic  Percentage  in 
Tenths  of  a  Percent.  A  trade 
organization  suggested  that  the  organic 
percentage  be  rounded  to  tenths  of  one 
percent  to  accommodate  products  that 
mav  contain  a  minor  ingredient  or 
additive  that  comprises  less  than  1 
percent  of  the  product.  The  example 
provided  was  Vitamin  D  in  milk.  The 
comment  suggested  that  it  is  misleading 
to  consumers  to  suggest  that  1  percent 
of  a  milk  product  is  nonorganic  when 
the  Vitamin  D  additive  may  be  comprise 
only  a  few  tenths  of  one  percent  of  the 
product. 

AMS  disagrees.  Rounding  down  the 
percentage  to  a  whole  number  is 
sufficient  for  consumer  information  and 
does  not  misrepresent  the  product's 
organic  content.  A  handler  may  add  a 
qualifying  statement  regarding  the 
minor  ingredient's  weight  in  relation  to 
the  whole  product  weight. 

(11)  Verifying  Calculations.  A  State 
department  of  agriculture  comment 
suggested  that  the  paragraph  (c)  of 
section  205.302  be  revised  slighdy  to 
provide  that  percentage  calculations 
must  be  verified  "to  the  satisfaction"  of 
the  certifying  agent.  The  commenter 
believes  that  the  suggested  language 
allows  the  handler  (he  flexibility  to 
determine  the  number  calculations  that 
need  to  be  checked  in  order  to  verifv' 
that  the  organic  percentage  calculation 
is  correct. 

We  do  not  believe  the  suggested 
change  is  necessary.  We  assume  that 
any  use  of  a  certifying  agent's  seal  on  a 
product  means  that  the  certifv'ing  agent 
has  checked  and  approves  of  the 
method  of  calculating  the  product's 
organic  percentage.  If  the  calculations 
are  not  to  the  certifying  agent's 
satisfaction,  the  agent  would  not  certif\' 
the  handling  process. 

While  we  appreciate  the  point  made 
by  the  commenter,  we  do  not  believe  the 
suggested  change  means  what  the 


commenter  intends.  Paragraph  (c)  of 
section  205.302  does  not  specif\'  the 
number  and  methods  of  calculations 
that  need  to  be  carried  out  by  a 
certifying  agent  because  that  will 
depend  on  the  handling  process  being 
certified  and  the  ingredients  in  the 
product.  We  leave  that  to  the  discretion 
of  the  certifying  agent.  Also,  the  basis 
for  a  product's  organic  percentage 
calculation  should  be  clarified  in  the 
organic  plan.  It  is  assumed  that  the 
certifying  agent  will  either  be  satisfied 
that  the  methodology  for  calculating 
organic  percentage  is  correct  or  the 
methodology  will  be  changed. 

(12)  Labeling  Nonretail  Shipping 
Containers.  A  few  State  departments  of 
agriculture  commented  that  shipping 
and  storage  containers  with  organic 
products  should  be  required  to  be 
labeled  as  containing  organic  product. 
Other  commenters  recommended  that 
shipping  containers  be  required  to 
display  the  name  of  the  grower  and  the 
certifying  agent.  They  cite  these 
requirements  as  current  industry 
practice. 

This  regulation  does  not  require 
organic  labeling  on  shipping  and  storage 
containers  because  those  containers  are 
not  used  in  the  marketplace.  The  only 
information  required  by  the  NOP  is  the 
production  lot  number  of  the  product,  if 
a  lot  number  exists  for  the  particular 
product.  Product  content  and  shipper 
information  may  be  displayed,  as 
required  by  other  Federal  or  State 
regulations  or  at  the  discretion  of  the 
handler.  Proper  identification  of  the 
organic  nature  of  a  product  with  special 
instructions  for  shipment  or  storage 
could  prevent  exposure  to  prohibited 
substances  that  would  lead  to 
subsequent  loss  of  the  shipment  as  an 
organic  product. 

(13)  Disclaimers  on  Organic  Products. 
Several  commenters  complained  that 
consumers  are  misled  by  the  organic 
labeling  and  the  NOP.  They  claimed 
that  when  science-based  technologies 
(genetic  engineering,  irradiation, 
chlorination,  etc.)  are  not  used  on 
products,  the  food  is  less  safe  than 
conventionally  produced  foods.  Some  of 
the  commenters  suggested  that*  a 
disclaimer  regarding  food  safety  and 
nutritional  value  be  required  on 
packages  with  organic  labeling. 

AMS  disagrees.  The  USD  A  seal 
indicates  only  that  the  product  has  been 
certified  to  a  certain  production  and/or 
handling  "process"  or  "system."  The 
seal  does  not  convey  a  message  of  food 
safety  or  more  nutritional  value.  The 
NOP  prohibitions  on  use  of  excluded 
methods,  ionizing  radiation,  sewage 
sludge,  and  some  substances  and 
materials  are  not  intended  to  imply  that 


conventionally  produced  products  made 
by  those  methods  or  containing  those 
prohibited  substances  are  less  safe  or 
nutritious  than  organically  produced 
products.  We  do  not  believe  that  organic 
food  packages  or  labeling  should  carry 
disclaimers  of  what  the  USDA  seal  or  a 
certifying  agent's  seal  does  not 
represent.  Other  Federal  and  State  seals 
and  marketing  claims  are  placed  on 
consimier  products,  including  food 
products,  without  disclaimers  regarding 
those  seals  and  claims.  A  disclaimer 
displayed  in  relation  to  USDA  seal  or  a 
certifying  agent's  seal  would  confuse 
consumers.  Finally,  disclaimer 
statements  also  would  present  space 
problems  on  small  product  packages. 

Labeling — Clarifications 

Clarification  is  given  on  the  following 
issues  raised  by  commenters: 

(1)  Certification  Is  to  an  Organic 
Process.  Not  Organic  Product.  Several 
commenters  suggested  that  the  final  rule 
more  clearly  state  that  the  NOP  provides 
for  certification  of  an  organic  process  or 
system  of  agriculture  and  not 
certification  of  products,  themselves,  as 

"organic."  They  stated  that  the  phrase 
"*   *   *  contain  or  be  created  using 
*  *  *"  in  paragraphs  (a),  (b),  and  (c)  of 
section  205.301  implies  certification  of 
the  product's  content  and  not  to  the 
processed-based,  organic  system  of 
agriculture. 

We  agree  and  have  revised  the 
wording  in  those  paragraphs  to  clarify 
that  such  products  must  be  organically 
produced  in  accordance  with  organic 
production  and  handling  requirement  of 
this  regulation. 

(2)  Phasing  Out  Use  of  Old  Labels  and 
Packages.  Citing  FDA  regulations,  the 
NOSB,  certifying  agents,  and  some  State 
agencies  suggested  a  minimum  18- 
month  period  for  handlers  to  use  up 
their  current  supplies  of  packages  and 
labels  before  complying  with  the  new 
labeling  requirements. 

This  rule  provides  for  an  interim 
period  of  18  months  between 
publication  of  the  final  rule  and  the 
implementation  date  of  the  program. 
Publication  of  this  final  rule  serves 
notice  to  certified  producers  and 
handlers  that  they  should  begin 
planning  for  phasing  out  use  of  labels 
that  are  not  in  accordance  with  these 
requirements. 

The  implementation  process  is 
discussed  in  Applicability,  subpart  B. 
An  organic  operation  will  automatically 
be  certified  under  this  program  when  its 
certifying  agent  is  accredited  by  AMS. 
At  that  time,  the  operation  may  begin 
following  these  labeling  requirements 
but  may  not  display  the  new  USDA  seal 
until  the  implementation  date.  AMS 


assumes  that  certifj'ing  agents  and  their 
client  certified  operations  will  maintain 
frequent  contact  as  to  the  status  of  the 
agent's  application  for  accreditation  so 
that  the  certified  operation  may 
schedule  the  phasing  out  of  old  labels 
and  purchase  of  new  labels  and 
packages.  AMS  expects  to  accredit  all 
currently  operating  certifying  agents  by 
the  implementation  date  of  this 
regulation.  Stick-on  labels  to  comply 
with  the  new  requirements  are 
acceptable. 

Newly  established  organic  operations 
certified  for  the  first  time  must 
immediately  begin  using  labels  in 
accordance  with  this  program. 

(3)  Labeling  of  Products  With  Minor 
Ingredients.  Several  commenters 
questioned  how  the  minor  ingredients 
(spices,  flavors,  colorings,  preser\'atives, 
oils,  vitamins,  minerals,  accessor^' 
nutrients,  processing  aids,  and 
incidental  food  additives)  needed  for 
formulation  or  processing  of  many 
multiingredient  products  will  be  treated 
under  the  "100  percent  organic"  and 
""organic"  labeling  categories.  Because 
minor  ingredients  may  not  exist  or  are 
difficult  to  obtain  in  organic  form,  their 
use  in  a  product  can  affect  the  labeling 
of  the  product,  even  though  the 
percentage  of  the  ingredient  is 
extremely  small  compared  to  the  rest  of 
the  product's  ingredients. 

Minor  ingredients  and  processing  aids 
must  be  treated  as  any  other  ingredient 
or  substance  which  is  used  as  an 
ingredient  in  or  in  the  processing  of  an 
organically  produced  product.  To  be 
added  as  an  ingredient  or  used  in  the 
processing  of  a  product  labeled  "100 
percent  organic."  a  minor  ingredient 
must  be  extracted  from  a  certified 
organic  source  without  the  use  of 
chemicals  or  solvents.  To  be  added  as 
an  ingredient  or  used  in  the  processing 
of  a  product  labeled  ""organic,"  a  minor 
ingredient  must  be  from  an  organic 
agricultural  source,  if  commercially 
available.  If  not  commerciallv  available, 
the  ingredient  must  be  an  agricultural 
product  or  a  substance  consistent  with 
the  National  List. 

(4)  Reusing  Containers.  A  commenter 
complained  that  small  producers  should 
not  be  subjected  to  costly  packaging  and 
labeling  requirements  when  their 
products  are  sold  directly  to  the  public 
at  farmers  markets  and  roadside  stands. 
The  commenter  requested  that  small 
producers  be  able  to  reuse  retail  boxes 
and  labels.  The  commenter  did  not 
specify'  which  labeling  provisions 
presented  burdensome  costs  on  small 
entities. 

We  agree  that  costs  for  exempt 
operations,  indeed  all  organic 
operations,  should  be  kept  to  a 


minimum.  NOP  does  not  prohibit  reuse 
of  containers  provided  their  labeling 
does  not  misrepresent  product  and  does 
not  allow  organic  product  to  come  into 
contact  with  prohibited  substances  from 
the  containers  previous  contents. 

(5)  Clarifying  Prohibited  Labeling 
Practices.  Commenters  identified  a  few 
inconsistencies  between  the  preamble 
and  regulatory'  text  regarding  the  seven 
prohibited  production  and  processing 
practices  now  specified  in  section 
205.301(fl.  We  have  made  the  following 
changes  to  clarify  the  intent  of  the 
regulation. 

A  commenter  correctly  pointed  out 
that  the  regulatory  text  of  paragraph  (0 
incorrectly  refers  only  to  ingredients 
that  cannot  be  produced  using  the  seven 
prohibited  production  and  handling 
practices  listed  in  the  paragraph.  That 
text  is  not  consistent  with  the  preamble, 
which  correctly  states  that  whole 
products,  as  well  as  ingredients,  labeled 
as  "organic"  cannot  be  produced  or 
processed  using  the  seven  prohibited 
practices.  The  term,  ""whole  products." 
is  added  to  the  introductory  sentence  of 
new  section  205.301(f). 

A  few  commenters  pointed  out  that 
all  seven  practices  are  prohibited  in  the 
production  of  nonorganic  ingredients 
used  in  products  labeled  as  "organic." 
The  second  sentence  of  proposed 
paragraph  (b)  of  section  205.301 
(products  labeled  "organic")  incorrectlv 
listed  only  the  first  three  prohibited 
practices.  A  phrase  is  added  to  the 
introductory  sentence  of  new  paragraph 
(f)  to  specify'  that  the  5  percent  or  less 
of  nonorganic  ingredients  in  products 
labeled  as  "organic"  may  not  be 
produced  or  handled  using  anv  of  the 
seven  prohibited  practices. 

Finally,  with  the  addition  of  the 
commercial  availability  requirement  in 
section  205.201,  a  conforming  change  is 
needed  in  section  205.301(f)(6) 
regarding  use  of  nonorganic  ingredients 
when  organically  produced  ingredients 
are  available. 

(6)  Consistency  with  State  Labeling 
Requirements.  One  State  organic 
association  commented  that  the  State's 
law  requires  identification  of  the 
certifying  agent  if  the  term,  "certified 
organic.  "  appears  on  the  label.  The 
comment  was  not  clear  about  where  on 
the  package  the  certifier  must  be 
identified:  e.g..  with  the  "certified 
organic"  term  on  the  pdp  or  anywhere 
on  the  package.  The  commenter  did  not 
specifically  suggest  changing  the 
Jabeling  provisions  to  include  the 
certifying  agent  on  the  pdp. 

This  regulation  allows  a  handler  the 
option  of  displaying  the  certifying 
agent's  seal  or  logo  on  the  pdp  for 
products  with  70  percent  or  more 
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organically  produced  ingredients.  This 
regulation  also  requires  identification  of 
the  certif\-ing  agent  on  the  information 
panel  of  all  products  containing  70 
percent  or  more  organically  produced 
ingredients  The  identification  must 
include  an  address  or  contact 
information  and  be  placed  adjat  ent  to 
identification  of  the  manufacturer, 
required  by  FDA.  We  believe  these 
provisions  are  sufficient  to  meet  the 
State's  labeling  requirements.  The  N(1F' 
will  be  available  to  consult  with  States 
regarding  alternative  labeling  required 
to  be  used  in  the  State. 

(7)  Clarifying  Labeling  of  Products  in 
Other  Than  Packaged  Form.  We  have 
modified  sections  205  308  and  205  309 
to  clanfv  that  products  in  other  than 
packaged  form  at  the  point  of  retail  sale 
that  are  prepared  by  an  exempt  or 
e.xcluded  operation  may  be  labeled  as 
•100  percent  organic,"  'organic."  or 
■made  with*    *    *"  as  appropriate. 
Consistent  with  the  general  restrictions 
on  the  labeling  of  products  from  such 
operations,  which  are  found  in  section 
205.310.  such  products  may  not  display 
the  I'SDA  seal  or  any  certifying  agent's 
seal  or  other  identifying  mark  or 
otherwise  be  represented  as  a  certified 
organic  product. 

Subpart  E — Certification 

This  subpart  sets  forth  the 
requirements  for  a  national  program  to 
certify-  production  and  handling 
operations  as  certified  organic 
production  or  handling  operations.  This 
certification  process  will  be  carried  out 
by  accredited  certifying  agents 

Description  of  Regulations 

General  Requirements 

Production  and  handling  operations 
seeking  to  receive  or  maintain  organic 
certification  must  comply  with  the  Act 
and  applicable  organic  production  and 
handling  regulations.  Such  operations 
must  establish,  implement,  and 
annually  update  an  organic  production 
or  handling  system  plan  that  is 
submitted  to  an  accredited  certifying 
agent.  They  must  permit  on-site 
inspections  by  the  certifying  agent  with 
complete  access  to  the  production  or 
handling  operation,  including 
noncertified  production  and  handling 
areas,  structures,  and  offices. 

As  discussed  in  subpart  B.  certified 
operations  must  maintain  records 
concerning  the  production  and  handling 
of  agricultural  products  that  are  sold, 
labeled,  or  represented  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients  or  food 
group(s))"  sufficient  to  demonstrate 
compliance  with  the  Act  and 


regulations.  Records  applicable  to  the 
organic  operation  must  be  maintained 
for  not  less  than  5  years  beyond  their 
creation.  Authorized  representatives  of 
the  Secretary,  the  applicable  State 
organic  program  s  (SOP)  governing  State 
official,  and  the  certifying  agent  must  be 
allowed  access  to  the  operation's 
records  during  normal  business  hours. 
Access  to  the  operation's  records  will  be 
for  the  purpose  of  reviewing  and 
copying  the  records  to  determine 
compliance  w  ith  the  .\ct  and 
regulations. 

Certified  operations  are  required  to 
immediately  notify-  the  certifying  agent 
concerning  any  application,  including 
drift,  of  a  prohibited  substance  to  any 
field,  production  unit,  site,  facility, 
livestock,  or  product  that  is  part  of  the 
t)rganic  operation.  They  must  also 
immediately  notify  the  certifying  agent 
concerning  any  change  in  a  certified 
operation  or  any  portion  of  a  certified 
operation  that  may  affect  its  compliance 
with  the  Act  and  regulations. 

Certification  Process 

To  obtain  certification,  a  producer  or 
handler  must  submit  an  application  for 
certification  to  an  accredited  certifying 
agent.  The  application  must  contain 
descriptive  information  about  the 
applicant's  business,  an  organic 
production  and  handling  system  plan, 
information  concerning  any  previous 
business  applications  for  certification, 
and  any  other  information  necessary  to 
determine  compliance  with  the  Act. 

Applicants  for  certification  and 
certifi€?d  operations  must  submit  the 
applicable  fees  charged  by  the  certifying 
agent.  An  applicant  may  withdraw  its 
application  at  anytime.  An  applicant 
who  withdraws  its  application  will  be 
liable  for  the  costs  of  services  provided 
up  to  the  time  of  withdrawal  of  the 
application. 

The  certifying  agent  will  decide 
whether  to  accept  the  applicant's 
application  for  certification.  A  certifying 
agent  must  accept  all  production  and 
handling  applications  that  fall  yvithin  its 
drea(s)  of  accreditation  and  certify  all 
qualified  applicants  to  the  extent  of  its 
administrative  capacity  to  do  so.  In 
other  words,  a  certifying  agent  may 
decline  to  accept  an  application  for 
certification  when  the  certifying  agent  is 
not  accredited  for  the  area  to  be  certified 
or  yvhen  the  certifying  agent  lacks  the 
resources  to  perform  the  certification. 
However,  the  certifying  agent  may  not 
decline  to  accept  an  application  on  the 
basis  of  race,  color,  national  origin. 
gender,  religion,  age,  disability,  political 
beliefs,  sexual  orientation,  or  marital  or 
family  status. 


Upon  acceptance  of  an  application  for 
certification,  a  certifying  agent  will 
review  the  application  to  ensure 
completeness  and  to  determine  whether 
the  applicant  appears  to  comply  or  may 
be  able  to  comply  with  the  applicable 
production  or  handling  regulations.  As 
part  of  its  review,  the  certifying  agent 
will  verify  that  an  applicant  has 
submitted  documentation  to  support  the 
correction  of  any  noncompliances 
identified  in  a  previously  received 
notification  of  noncompliance  or  denial 
of  certification.  We  anticipate  that  at  a 
future  date  the  certifying  agent  will  also 
review  any  available  U.S.  Department  of 
Agriculture  (USDAl  data  on  production 
and  handling  operations  for  information 
concerning  the  applicant. 

We  anticipate  using  data  collected 
from  certifying  agents  to  establish  and 
maintain  a  password-protected  Internet 
database  only  available  to  accredited 
certifying  agents  and  USDA.  This 
database  would  include  data  on 
production  and  handling  operations 
issued  a  notification  of  noncompliance, 
noncompliance  correction,  denial  of 
certification,  certification,  proposed 
suspensio'^  or  revocation  of 
certificat    u,  and  suspension  or 
revocation  of  certification.  Certifying 
agents  would  use  this  Internet  database 
during  their  review  of  an  application  for 
certification.  This  data  will  not  be 
available  to  the  general  public  because 
much  of  the  data  would  involve  ongoing 
compliance  issues  inappropriate  for 
release  prior  to  a  final  determination. 

After  a  complete  review  of  the 
application,  which  shall  be  conducted 
within  a  reasonable  time,  the  certifying 
agent  will  communicate  its  findings  to 
the  applicant.  If  the  review  of  the 
application  reveals  that  the  applicant 
may  be  in  compliance  with  the 
applicable  production  or  handling 
regulations,  the  certifying  agent  will 
schedule  an  on-site  inspection  of  the 
applicant's  operation  to  determine 
whether  the  applicant  qualifies  for 
certification.  The  initial  on-site 
inspection  must  be  conducted  within  a 
reasonable  time  following  a 
determination  that  the  applicant 
appears  to  comply  or  may  be  able  to 
comply  with  the  requirements  for 
certification.  The  initial  inspection  may 
be  delayed  for  up  to  6  months  to  comply 
yvith  the  requirement  that  the  inspection 
be  conducted  when  the  land,  facihties. 
and  activities  that  demonstrate 
compliance  or  capacity  to  comply  can 
be  observed. 

The  certifying  agent  will  conduct  an 
initial  on-site  inspection  of  each 
production  unit,  facility,  and  site  that 
produces  or  handles  organic  products 
and  that  is  included  in  the  applicants 


operation.  As  a  benchmark,  certifying 
agents  should  follow  auditing 
guidelines  prescribed  by  the 
International  Organization  for 
Standardization  Guide  10011-1, 
"Guidelines  for  auditing  quality 
systems— Part  1:  Auditing"  (ISO  Guide 
10011-1). 1  The  certifying  agent  will  use 
the  on-site  inspection  in  determining 
whether  to  approve  the  request  for 
certification  and  to  verify  the 
operation's  compliance  or  capability  to 
comply  with  the  Act  and  regulations. 
Certifying  agents  will  conduct  on-site 
inspections  when  an  authorized 
representative  of  the  operation  who  is 
knowledgeable  about  the  operation  is 
present.  An  on-site  inspection  must  also 
be  conducted  when  land,  facilities,  and 
activities  that  demonstrate  the 
operation's  compliance  with  or 
capability  to  comply  with  the  applicable 
production  or  handling  regulations  can 
be  observed. 

The  on-site  inspection  must  verify 
that  the  information  provided  to  the 
certifying  agent  accurately  reflects  the 
practices  used  or  to  be  used  by  the 
applicant  or  certified  operation  and  that 
prohibited  substances  have  not  been 
and  are  not  being  applied  to  the 
operation.  Certifying  agents  may  use  the 
collection  and  testing  of  soil;  water; 
waste;  plant  tissue;  and  plant,  animal, 
and  processed  products  samples  as  tools 
in  accomplishing  this  verification. 

The  inspector  will  conduct  an  exit 
interview  with  an  authorized 
representative  of  the  operation  who  is 
knowledgeable  about  the  inspected 
operation  to  confirm  the  accuracy  and 
completeness  of  inspection  observations 
and  information  gathered  during  the  on- 
site  inspection.  The  main  purpose  of 
this  exit  interview  is  to  present  the 
inspection  observations  to  thdse  in 
charge  of  the  firm  in  such  a  manner  so 
as  to  ensure  they  clearly  understand  the 
results  of  the  inspection.  The  firm  is  not 
required  to  volunteer  any  information 
during  the  exit  interview  but  would  be 
required  to  respond  to  questions  or 
requests  for  additional  information.  The 
inspector  will  raise  and  discuss  during 
the  exit  interview  any  known  issues  of 
concern,  taking  into  account  their 
perceived  significance.  As  a  general 
rule,  the  inspector  will  not  make 
recommendations  for  improvements  to 


'  ISO  Guide  1001 1-1  is  available  for  viewing  at 
L'SDA-AMS.  Transportation  and  Marketing 
Programs,  Room  2945-South  Building,  14th  and 
Independence  Ave..  SW,  Washington,  DC,  from  9:00 
am.  to  4:00  p.m.,  Monday  through  Friday  (except 
ofTicial  Federal  holidays).  A  copy  may  be  obtained 
from  the  American  National  Standards  Institute,  1 1 
West  42d  Street,  New  York.  NY  10036:  Website: 
www.ansi.org:  E-mail:  ansionline@ansi.org; 
Telephone:  212-642-4900:  Facsimile:  212-398- 
0023 


the  operation  during  the  exit  interview. 
However,  the  certifying  agent  will  have 
the  discretion  to  decide  the  extent  to 
which  an  inspector  may  discuss  any 
compliance  issue.  At  the  time  of  the 
inspection,  the  inspector  shall  provide 
the  operation's  authorized 
representative  with  a  receipt  for  any 
samples  taken  by  the  inspector.  There 
shall  be  no  charge  to  the  inspector  for 
the  samples  taken. 

The  certifying  agent  shall,  within  a 
reasonable  time,  provide  the  inspected 
operation  with  a  copy  of  the  on-site 
inspection  report,  as  approved  by  the 
certifying  agent,  for  any  on-site 
inspection  performed  and  provide  the 
operation  with  a  copy  of  the  test  results 
for  any  samples  taken  by  an  inspector. 

Notification  of  Approval 

A  certifying  agent  will  review  the  on- 
site  inspection  report,  the  results  of  any 
analyses  for  substances,  and  any 
additional  information  provided  by  the 
applicant  within  a  reasonable  time  after 
completion  of  the  initial  on-site 
inspection.  The  certifying  agent  will 
grant  certification  upon  making  two 
determinations:  (1)  that  the  applicant's 
operation,  including  its  organic  system 
plan  and  all  procedures  and  activities, 
is  in  compliance  with  the  Act  and 
regulations  and  (2)  that  the  applicant  is 
able  to  conduct  operations  in 
accordance  with  its  organic  systems 
plan. 

Upon  determining  the  applicant's 
compliance  and  ability  to  comply,  the 
agent  will  grant  certification  and  issue 
a  "certificate  of  organic  operation."  The 
certification  may  include  requirements 
for  the  correction  of  minor 
noncompliances  within  a  specified  time 
period  as  a  condition  of  continued 
certification.  A  certificate  of  organic 
operation  will  specify  the  name  and 
address  of  the  certified  operation;  the 
effective  date  of  certification:  the 
categories  of  organic  operation, 
including  crops,  wild  crops,  livestock, 
or  processed  products  produced  by  the 
certified  operation;  and  the  name, 
address,  and  telephone  number  of  the 
certifying  agent.  Once  certified,  a 
production  or  handling  operation's 
organic  certification  continues  in  effect 
until  smrendered  by  the  organic 
operation  or  suspended  or  revoked  by 
the  certifying  agent,  the  SOP's  governing 
State  official,  or  the  Administrator. 

Denial  of  Certification 

Should  the  certifying  agent  determine 
that  the  applicant  is  not  able  to  comply 
or  is  not  in  compliance  with  the  Act,  the 
certifying  agent  will  issue  a  written 
notification  of  noncompliance  to  the 
applicant.  The  notification  of 


noncompliance  will  describe  each 
noncompliance,  the  facts  on  yvhich  the 
notification  is  based,  and  the  date  by 
which  rebuttal  or  correction  of  each 
noncompliance  must  be  made. 
Applicants  who  receive  a  notification  of 
noncompliance  may  correct  the 
noncompliances  and  submit,  by  the  date 
specified,  a  description  of  correction 
and  supporting  documentation  to  the 
certifying  agent.  As  an  alternative,  the 
applicant  may  submit  a  new  application 
to  another  certifying  agent,  along  with 
the  notification  of  noncompliance  and  a 
description  of  correction  of  the 
noncompliances  and  supporting 
documentation.  Applicants  may  also 
submit,  by  the  date  specified,  written 
information  to  the  issuing  certifying 
agent  to  rebut  the  noncompliance 
described  in  the  notification  of 
noncompliance.  When  a  noncompliance 
cannot  be  corrected,  a  notification  of 
noncompliance  and  a  "notification  of 
denial  of  certification"  may  be 
combined  in  one  notification. 

The  certifying  agent  will  evaluate  the 
applicant's  corrective  actions  taken  and 
supporting  documentation  submitted  or 
the  written  rebuttal.  If  necessary,  the 
certifying  agent  will  conduct  a  followup 
on-site  inspection  of  the  applicant's 
operation.  When  the  corrective  action  or 
rebuttal  is  sufficient  for  the  applicant  to 
qualify  for  certification,  the  certifying 
agent  will  approve  certification.  \Vhen 
the  corrective  action  or  rebuttal  is  not 
sufficient  for  the  applicant  to  qualify  for 
certification,  the  certifying  agent  will 
issue  the  applicant  a  written  notice  of 
denial  of  certification.  The  certifying 
agent  will  also  issue  a  written  notice  of 
denial  of  certification  when  an 
applicant  fails  to  respond  to  the 
notification  of  noncompliance.  The 
notice  of  denial  of  certification  will  state 
the  reasons  for  denial  and  the 
applicant's  right  to  reapply  for 
certification,  request  mediation,  or  file 
an  appeal. 

An  applicant  who  has  received  a 
notification  of  noncompliance  or  notice 
of  denial  of  certification  may  apply  for 
certification  again  at  any  time  with  any 
certifying  agent.  When  the  applicant 
submits  a  new  application  to  a  different 
certifying  agent,  the  application  must 
include,  when  available,  a  copy  of  the 
notification  of  noncompliance  or  notice 
of  denial  of  certification.  The 
application  must  also  include  a 
description  of  the  actions  taken,  with 
supporting  documentation,  to  correct 
the  noncompliances  noted  in  the 
notification  of  noncompliance.  When  a 
certifying  agent  receives  such  an 
application,  the  certifying  agent  will 
treat  the  application  as  a  new 
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application  and  begin  a  new  application 
process 

A  certihing  agent  has  Umited 
authority  to  deny  certification  without 
first  issuing  a  notification  of 
noncompliance.  This  authority  may  be 
exercised  when  the  certifying  agent  has 
reason  to  believe  that  an  applicant  for 
certification  has  willfully  made  a  false 
statement  or  otherwise  purposefully 
misrepresented  its  operation  or  its 
compliance  with  the  requirements  for 
certification. 
Continuation  of  Certification 

Each  year,  the  certified  operation 
must  update  its  organic  production  or 
handling  system  plan  and  submit  the 
updated  information  to  the  certifying 
agent  and  pay  the  certification  fees  to 
continue  certification.  The  updated 
organic  system  plan  must  include  a 
summary  statement,  supported  by 
dociunentation.  detailing  deviations 
from,  changes  to,  modifications  to,  or 
other  amendments  to  the  previous  year's 
organic  system  plan.  The  updated 
organic  system  plan  must  also  include 
additions  to  or  deletions  from  the 
previous  year's  organic  system  plan, 
intended  to  be  undertaken  in  the 
coming  year.  The  certified  operation 
must  update  the  descriptive  information 
about  its  business  and  other  information 
as  deemed  necessary  by  the  certifying 
agent  to  determine  compliance  with  the 
Act  and  regulations.  The  certified 
operation  must  also  provide  an  update 
on  the  correction  of  minor 
noncompliances  previously  identified 
bv  the  certifying  agent  as  requiring 
correction  for  continued  certification. 

Following  receipt  of  the  certified 
operations  updated  information,  the 
certifying  agent  will,  within  a 
reasonable  time,  arrange  and  conduct  an 
on-site  inspection  of  the  certified 
operation.  When  it  is  impossible  for  the 
certifying  agent  to  conduct  the  annual 
on-site  inspection  following  receipt  of 
the  certified  operation's  annual  update 
of  information,  the  certifying  agent  may 
allow  continuation  of  certification  and 
issue  an  updated  certificate  of  organic 
operation  on  the  basis  of  the 
information  submitted  and  the  most 
recent  on-site  inspection  conducted 
during  the  previous  12  months 
However,  the  annual  on-site  inspection 
must  be  conducted  within  the  first  6 
months  following  the  certified 
operation's  scheduled  date  of  annual 
update.  As  a  benchmark,  certifying 
agents  should  follow  auditing 
guidelines  prescribed  by  ISO  Guide 
10011-1.  Upon  completion  of  the 
inspection  and  a  review  of  updated 
information,  the  certifying  agent  will 
determine  whether  the  operation 


continues  to  comply  with  the  Act  and 
regulations.  If  the  certifying  agent 
determines  that  the  operation  is  in 
compliance,  certification  will  continue. 
If  anv  of  the  information  specified  on 
the  certificate  of  organic  operation  has 
changed,  the  certifying  agent  will  issue 
an  updated  certificate  of  organic 
operation.  If  the  certifying  agent  finds 
that  the  operation  is  not  complying  with 
the  Act  and  regulations,  a  written 
notification  of  noncompUance  will  be 
issued  as  described  in  section  205.662. 
In  addition  to  annual  inspections,  a 
certifying  agent  may  conduct  additional 
on-site  inspections  of  certified 
operations  that  produce  or  handle 
organic  products  to  determine 
compliance  with  the  Act  and 
regulations.  The  Administrator  or  SOP's 
governing  State  official  may  also  require 
that  additional  inspections  be 
performed  by  the  certifying  agent  to 
determine  compliance  with  the  Act  and 
regulations.  Additional  inspections  may 
be  announced  or  unannounced  and 
would  be  conducted,  as  necessary,  to 
obtain  information  needed  to  determine 
compliance  with  identified 
requirements. 

Such  on-site  inspections  would  likely 
be  precipitated  by  reasons  to  believe 
that  the  certified  operation  was 
operating  in  violation  of  one  or  more 
requirements  of  the  Act  or  these 
regulations.  The  policies  and 
procedures  regarding  additional 
inspections,  including  how  the  costs  of 
such  inspections  are  handled,  would  be 
the  responsibility  of  each  certifying 
agent.  Misuse  of  such  authority  would 
be  subject  to  review  by  USDA  during  its 
evaluation  of  a  certifying  agent  for 
reaccreditation  and  at  other  times  in 
response  to  complaints.  Certified 
production  and  handling  operations  can 
file  complaints  with  USDA  at  any  time 
should  they  believe  a  certifying  agent 
abuses  its  authority  to  perform 
additional  inspections. 

Certification  After  Suspension  or 
Revocation  of  Certifying  Agent's 
Accreditation 

When  the  Administrator  revokes  or 
suspends  a  certifying  agent's 
accreditation,  affected  certified 
operations  will  need  to  make 
application  for  certification  with 
another  accredited  certifying  agent.  The 
certification  of  the  production  or 
handling  operation  remains  in  effect 
during  this  transfer  of  the  certification. 
The  certified  production  or  handling 
operation  may  seek  certification  by  any 
qualified  certifying  agent  accredited  by 
the  Administrator.  To  minimize  the 
burden  of  obtaining  the  new 
certification,  the  Administrator  will 


oversee  transfer  of  the  original  certifying 
agent's  file  on  the  certified  operation  to 
the  operation's  new  certifying  agent. 

Upon  initiation  of  suspension  or 
revocation  of  a  certifying  agent's 
accreditation  or  upon  suspension  or 
revocation  of  a  certifying  agent's 
accreditation,  the  Administrator  may 
initiate  proceedings  to  suspend  or 
revoke  the  certification  of  operations 
certified  by  the  certifying  agent.  The 
Administrator's  decision  to  suspend  or 
revoke  a  producer's  or  handler's 
certification  in  light  of  the  loss  of  its 
certifying  agent's  accreditation  would  be 
made  on  a  case-by-case  basis.  Actions 
such  as  fraud,  bribery,  or  collusion  by 
the  certifying  agent,  which  cause  the 
Administrator  to  believe  that  the 
certifying  agent's  clients  do  not  meet  the 
standards  of  the  Act  or  these 
regulations,  might  require  the 
immediate  initiation  of  procedures  to 
suspend  or  revoke  certification  from 
some  or  all  of  its  client  base.  Removal 
of  accreditation,  regardless  of  the 
reason,  in  no  way  aJFfects  the  appeals 
rights  of  the  certifying  agent's  clients. 
Further,  a  certified  operation's 
certification  will  remain  in  effect 
pending  the  final  resolution  of  any 
proceeding  to  suspend  or  revoke  its 
certification. 

A  private-entity  certifying  agent  must 
furnish  reasonable  security  for  the 
purpose  of  protecting  the  rights  of 
operations  certified  by  such  certifying 
agent.  This  security  is  to  ensure  the 
performance  of  the  certifying  agent's 
contractual  obligations.  As  noted 
elsewhere  in  this  rule,  the  specific 
amount  and  type  of  security  that  must 
be  furnished  by  a  private  certifying 
agent  will  be  the  subject  of  future 
rulemaking  by  USDA.  We  anticipate 
that  the  antount  of  the  security  will  be 
tied  to  the  number  of  clients  served  by 
the  certifying  agent  and  the  anticipated 
costs  of  certification  that  may  be 
incurred  by  its  clients  in  the  event  that 
the  certifying  agent's  accreditation  is 
suspended  or  revoked.  We  anticipate 
that  the  security  may  be  in  the  form  of 
cash,  surety  bonds,  or  other  financial 
instrximent  (such  as  a  letter  of  credit) 
administered  in  a  manner  comparable  to 
cash  or  surety  bonds  held  under  the 
Perishable  Agricultural  Commodities 
Act. 

Certification — Changes  Based  on 
Comments 

This  subpart  differs  from  the  proposal 
in  several  respects  as  follows: 

(1)  Access  to  Production  and 
Handling  Operation.  We  have  amended 
section  205.400(c)  by  changing 
"noncertified  areas  and  structures"  to 
"noncertified  production  and  handling 
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areas,  structures,  and  offices."  A 
commenter  requested  that  section 
205.400(c)  be  amended  to  allow  for 
access  to  farm-related  structures  only. 
The  commenter  believes  that  the 
requirements  of  section  205.400(c) 
could  be  interpreted  as  giving  inspectors 
access  to  residential  property.  We  agree 
with  the  commenter  that  residential 
privacy  should  be  maintained.  However, 
if  a  certified  operation  conducts 
business  from  or  stores  records  at  a 
residential  property,  the  certified 
operation  will  be  considered  to  be 
maintaining  an  office  at  the  residential 
property.  The  records  in  such  office 
shall  be  made  accessible  for  review  and 
copjdng.  Accordingly,  we  have 
amended  section  205.400(c)  to  further 
clarify  which  areas  and  structures  are  to 
be  made  accessible  during  an  on-site 
inspection. 

(2)  Application  for  Certification.  We 
have  amended  the  first  paragraph  of 
section  205.401  by  replacing  the  word, 
"request,"  each  time  it  occurred  with 
the  word,  "application."  A  commenter 
recommended  that  we  amend  the  first 
paragraph  of  section  205.401  by 
replacing  the  word,  "request,"  with 
"application."  We  have  accepted  the 
commenter's  recommendation  because 
the  amendment  makes  the  language  in 
the  first  paragraph  consistent  with  the 
title  and  the  requirements  of  the  section. 

(3)  Verification  of  Correction  of 
Noncompliances.  To  make  section 
205.402(a)(3)  consistent  with  section 
205.401(c)  we  have  amended  the 
language  in  section  205.402(a)(3)  to 
require  that  the  certifying  agent  verify 
that  an  applicant  who  previously 
applied  to  another  certifying  agent  and 
received  a  notification  of  denial  of 
certification  has  submitted 
documentation  to  support  the  correction 
of  any  noncompliances  identified  in  the 
notification  of  denial  of  certification.  A 
commenter  recommended  that  section 
205.402(a)(3)  be  amended  by  inserting 
"or  denial  of  certification"  after  the 
phrase,  "notification  of 
noncompliance."  We  have  accepted  the 
commenter's  recommended  amendment 
because  it  is  consistent  with  the 
requirements  of  section  205.401(c). 
Section  205.401(c)  requires  an  applicant 
for  certification  to  include  the  name(s) 
of  any  organic  certifying  agent(s)  to 
which  application  has  previously  been 
made,  the  year(s)  of  application,  and  the 
outcome  of  the  application(s) 
submission.  The  applicant  is  also 
required  to  include,  when  available,  a 
copy  of  any  notification  of 
noncompliance  or  denial  of  certification 
issued  to  the  applicant  for  certification. 
The  words,  "when  available,"  have  been 
added  to  this  requirement  in  this  final 


rule  to  satisfy  concerns  regarding  the 
status  of  applicants  who  cannot  find  or 
no  longer  have  a  copy  of  any 
notification  of  noncompliance  or  denial 
of  certification  previously  received.  We 
see  no  down  side  to  relaxing  this 
requirement  since  the  applicemt  must 
still  comply  with  each  of  the  other 
provisions  in  section  205.401(c), 
including  the  requirement  that  the 
applicant  include  a  description  of  the 
actions  taken  to  correct  the 
noncompliances  noted  in  any 
notification  of  noncompliance  or  denial 
of  certification,  including  evidence  of 
such  correction.  Further,  the  certifying 
agent  will  be  using  USDA's  database  of 
certification  actions  during  its  review  of 
an  application  for  certification. 

(4)  Timely  Communication  to  the 
Applicant.  We  have  amended  section 
205.402(b).  by  requiring  at  paragraph 
(b)(1)  that  the  certifying  agent,  within  a 
reasonable  time,  review  the  application 
materials  received  and  communicate  its 
findings  to  the  applicant.  A  commenter 
requested  that  we  amend  section 
205.402(b)  which  required  a  certifying 
agent  to  communicate  to  the  applicant 
its  findings  on  the  review  of  application 
materials  submitted  by  the  applicant. 
Specifically,  the  commenter  requested 
that  section  205.402(b)  be  amended  by 
adding  to  the  end  thereof,  "in  a  timely 
manner  so  as  to  prevent  the  avoidable 
tillage  of  native  habitat  that  had  been 
identified  in  the  application  as  lands  for 
organic  production." 

We  concur  that  certification  decisions 
should  be  timely.  There  are  many 
reasons  (e.g.,  financial  and  contractual) 
for  why  certification  must  be  timely.  It 
would  be  impractical,  however,  to 
attempt  to  address  all  of  the  reasons  for 
timely  certification  in  these  regulations. 
We  have,  therefore,  amended  section 
205.402Cb)  as  noted  above.  This 
amendment  is  consistent  with  the 
requirement  in  section  205.402(a)  that 
the  certifying  agent,  upon  acceptance  of 
an  application  for  certification,  review 
the  application  for  completeness, 
determine  by  a  review  of  the  application 
materials  whether  the  applicant  appears 
to  comply  or  may  be  able  to  comply 
with  the  requirements  for  certification, 
and  schedule  an  on-site  inspection.  The 
"upon  acceptance"  requirement 
necessitates  that  the  certifying  agent 
review  the  application  for  certification 
and  provide  feedback  to  the  applicant  in 
a  timely  manner. 

(5)  On-site  Inspections.  We  have 
amended  section  205.403(a)(1)  by 
specifying  that  the  initial  and  annual 
on-site  inspections  of  each  production 
unit,  facility,  and  site  in  an  operation 
applies  to  those  units,  facilities,  and 
sites  that  produce  or  handle  organic 


products.  A  commenter  recommended 
that  section  205.403(a)(1)  be  amended  to 
specify  that  on-site  inspections  of  each 
production  unit,  facility,  and  site  will 
include  just  those  that  produce  or 
handle  organic  products.  The 
commenter  stated  that  this  change  was 
necessary  because  some  retail 
corporations  choose  to  certify  all  store 
locations  regardless  of  whether  the 
location  sells  organic  products.  The 
commenter  went  on  to  say  that,  if  a 
location  does  not  stock  any  orgeinic 
products,  the  certifying  agent  should 
have  the  discretion  to  modify  the 
inspection  requirement. 

We  have  excluded  all  retail  food 
establishments  from  certification.  The 
exclusion  is  found  in  section 
205.101(b)(2).  Accordingly,  the 
commenter's  recommendation  is  not 
applicable  to  retail  food  establishments. 
We  have,  however,  made  the 
recommended  amendment  to  section 
205.403(a)(1)  because  of  its  potential 
applicability  to  other  operations  which 
may  apply  for  certification. 

(6)  Scheduling  Initial  On-site 
Inspection.  We  have  amended  section 
205.403(b)  to  provide  that  the  initial 
inspection  may  be  delayed  for  up  to  6 
months  to  comply  with  the  requirement 
that  the  inspection  be  conducted  when 
the  land,  facilities,  and  activities  that 
demonstrate  compliance  or  capacity  to 
comply  with  the  organic  production  and 
handling  requirements  can  be  observed. 
We  received  a  comment  stating  that  if 
an  application  is  received  in  January  for 
a  crop  that  will  be  planted  in  May,  it 
would  be  necessary  to  delay  the 
inspection  until  late  May  or  June  to 
observe  the  crop  in  the  field.  The 
commenter  went  on  to  say  that  the 
alternative  would  be  to  conduct  the 
initial  inspection  before  the  crop  is 
planted,  in  order  to  meet  the  "within  a 
reasonable  time"  requirement,  and  then 
conduct  a  reinspection  during  the 
growing  season.  The  commenter 
recommended  amending  section 
205.403(b)  to  allow  the  certifying  agent 
to  delay  the  initial  on-site  inspection 
until  the  land,  facilities,  and  activities 
that  demonstrate  compliance  or  capacity 
to  comply  can  be  observed. 

We  have  accepted  the 
recommendation  because  there  may  be 
situations  where  a  later  on-site 
inspection  will  prove  mutually 
beneficial  to  the  certifying  agent  and  the 
operation  to  be  inspected.  However, 
certifying  agents  are  reminded  that  the 
operation  may  be  certified  following  a 
demonstration  that  the  operation  is  able 
to  comply  with  the  organic  production 
and  handling  requirements  found  in 
subpart  C  of  these  regulations. 
Accordingly,  certifying  agents  should 
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not  unnecessarily  delay  the  certificatiun 
of  an  organic  production  or  handling 
operation  by  insisting  that  the 
inspection  only  he  performed  when  the 
operation  can  demonstrate  its  aiitual 
t  ompliance  with  the  organic  production 
and  handling  requirements.  Applicants 
who  believe  that  the  certifving  agent  is 
abusing  its  authority  to  delay  the  on-site 
inspection  may  fde  a  complaint  with  the 
Administrator. 

We  have  also  amended  the  second 
sentence  in  section  205.403(b)  by 
inserting  the  word,  'all."  and  removing 
both  references  to  "applicant"  to  clarifv 
that  the  provision  applies  to  all  on-site 
inspections 

(7)  Exit  Intenww  We  have  amended 
section  205  403(d)  by  requiring  that  the 
inspector  conduct  an  exit  interview 
with  "an  authorized  representative  of 
the  operation  wh(j  is  knowledgeable 
about  the  inspected  operation"  rather 
than  "an  authorized  representative  of 
the  inspected  operation"  as  required  in 
the  proposed  rule.  This  amendment  is 
consistent  with  the  requirement  m 
section  205.403(b)  that  an  on-site 
inspection  be  conducted  when  an 
authorized  representative  of  the 
operation  who  is  knowledgeable  about 
the  operation  is  present. 

A  commenter  requested  that  we 
define  "authorized  representative." 
Another  commenter  recommended 
changing  the  term,  "authorized 
representative."  to  "responsible 
executive."  Our  amendment  of  section 
205.403(d)  responds  to  both  of  these 
comments  bv  clarifying  the 
qualifications  of  an  authorized 
representative. 

A  third  commenter  stated  that  an  exit 
interview  is  not  a  practical  requirement 
and  that  an  initial  interview  is  often 
preferred.  The  commenter  stressed  that 
verification  that  the  inspector  has 
correctly  understood  what  is  presented 
is  ongoing.  This  commenter  also 
expressed  the  belief  that  there  may  be 
limes  when  it  may  not  be  appropriate 
for  the  inspector  to  address  issues  of 
concern  and  that  such  issues  may  be 
best  left  to  the  certifying  agent.  The 
commenter  recommended  that  the 
requirement  for  an  exit  interview  be 
deleted  or  presented  as  an  option. 
Another  commenter  suggested  that 
issues  of  concern  are  often  identified 
and  discussed  with  the  operation's 
representative  during  the  course  of  the 
inspection  This  commenter  believes 
that  It  IS  unnecessarily  confrontational 
to  require  an  exit  interview  during 
which  these  issues  of  concern  are 
repeated.  This  commenter 
recommended  replacing  the  required 
exit  interview  with  a  communications 
provision  that  would  require  the 


inspector  to  discuss  the  need  for  any 
additional  information  as  well  as  any 
issues  of  concern.  The  recommended 
provision  would  also  authorize  the 
I  ertifving  agent  to  provide  the  applicant 
with  a  sumni.iry  of  the  inspectors  areas 
of  concern. 

While  wp  agree  that  the  language  in 
section  205.403(d)  needed  clarification, 
we  do  not  agree  that  the  exit  interview- 
is  impractical  or  unnecessarily 
confrontational.  The  exit  interview  is 
intended  to  give  the  inspector  an 
iipportunitv  to  confirm  the  accuracy  and 
(  onipleteness  of  inspection  observations 
and  information  gathered  during  the  on- 
site  inspection,  to  request  any 
additional  information  necessary  to 
establish  eligibility  for  certification,  and 
to  raise  and  discuss  any  known  issues 
of  concern.  Issues  of  concern  that  may 
involve  compliance  issues  will  be 
handled  as  authorized  by  the  certifying 
agent.  The  exit  interview  is  also 
intended  to  give  the  inspected 
operation's  authorized  representative 
general  information  concerning  the 
inspector's  observations.  Such  exit 
interviews  are  required  under  ISO 
Guide  10011-1.  Accordingly,  requiring 
exit  interviews  is  consistent  with  ISO 
standards  and  our  expectation,  as  stated 
earlier  in  this  preamble,  that  certifying 
agents  benchmark  their  on-site 
inspection  procedures  to  ISO  Guide 
10011-1 

(8)  On-site  Inspection  Documentation. 
We  have  amended  section  205.402(b)  by 
adding  the  requirements  that  the 
certifying  agent:  (1)  provide  the 
applicant  with  a  copy  of  the  on-site 
inspection  report,  as  approved  by  the 
certif\ing  agent,  for  any  on-site 
inspection  performed  and  (2)  provide 
the  applicant  with  a  copy  of  the  test 
results  for  any  samples  taken  by  an 
inspector.  We  have  also  amended 
section  205.403  by  adding  a  new 
paragraph  (e)  that  requires  the  inspector, 
at  the  time  of  the  inspection,  to  provide 
the  (jperations  authorized 
representative  with  a  receipt  for  any 
samples  taken  by  the  inspector.  This 
new  paragraph  also  addresses  the 
requirement  that  the  certif\ing  agent 
provide  the  operation  inspected  with  a 
copv  of  the  inspection  report  and  any 
test  results.  Having  the  certif\-ing  agent 
issue  the  on-site  inspection  report  to  the 
operation  inspected  is  consistent  with 
ISO  Guide  65.  section  11(b). 

Several  r:ommentors  recommended 
that  section  205  403  be  amended  to 
require  that  the  inspector  issue  a  copy 
of  the  on-site  inspection  report  to  the 
operation  at  the  exit  interview.  They 
also  recommended  that  the  inspector  be 
required  to  provide  the  operation  with 
a  receipt  for  samples  collected  for 


testing.  The  comraenters,  further, 
recommended  that  the  certif\ing  agent 
be  required  to  provide  the  operation 
with  a  written  report  on  the  results  of 
the  testing  performed  on  the  samples 
taken.  A  commenter  also  recommended 
that  the  operation  be  paid  for  any 
samples  taken.  One  of  the  commenters 
recommended  that  section  205.403  be 
amended  by  adding  protocol  for  an  exit 
interview. 

We  concur  that  the  applicant  for 
certification  and  certified  operations 
should  be  provided  with  a  copy  of  the 
on-site  inspection  report,  a  receipt  for 
samples  taken,  and  a  copy  of  the  test 
results  for  samples  taken.  Accordingly, 
we  have  amended  sections  205.402(b) 
and  205.403  as  noted  above. 

The  protocol  for  an  exit  interview  will 
be  set  forth  in  the  certifying  agent's 
procedures  to  be  used  to  evaluate 
certification  applicants,  make 
certification  decisions,  and  issue 
certification  certificates.  The  NOP  is 
available  to  respond  to  questions  and  to 
assist  certifying  agents  in  the 
development  of  these  procedures  which 
are  required  under  section 
205.504(b)(1).  Accordingly.  AMS  is  not 
amending  the  section  to  include  a 
protocol  for  exit  interviews.  AMS  is  also 
not  including  a  requirement  that  the 
certifying  agent  pay  the  applicant  for 
samples  taken,  since  such  charges 
would  just  be  charged  back  to  the 
applicant  as  a  cost  for  processing  the 
applicant's  application  for  certification. 

(9)  Granting  Certification.  We  have 
amended  the  last  sentence  of  section 
205.404(a)  by  removing  the  word, 
"restrictions,"  and  replacing  it  with 
"requirements  for  the  correction  of 
minor  noncompliances  within  a 
specified  time  period."  A  commenter 
suggested  that  the  last  sentence  of 
section  205.404(a)  be  amended  to  read: 
"The  approval  may  include  restrictions 
or  requirements  as  a  condition  of 
continued  certification,  which  includes 
a  time  line  for  fulfilling  the 
requirement."  Another  commenter 
requested  that  we  define  'restrictions." 
This  commenter  also  recommended 
amending  section  205.404(a)  to  clarify- 
the  meaning  of  "restrictions"  and  to 
require  corrective  action  by  the  operator 
within  a  specific  time  period.  We  agree 
with  the  commenters  that  the  last 
sentence  of  section  205.404(a)  was  in 
need  of  further  clarification.  We  also 
agree  that  it  is  appropriate  for  the 
regulations  to  require  that  the 
requirements  for  correction  include  a 
specified  time  period  w-ithin  w-hich  the 
corrections  must  be  made.  Accordingly, 
we  amended  section  205.404(a)  as  noted 
above.  The  certifying  agent  will  make 
the  determination  of  whether  a  violation 


of  the  Act  and  regulations  is  minor. 
Minor  noncompliances  are  those 
infractions  that,  by  themselves,  do  not 
preclude  the  certification  or  continued 
certification  of  an  otherwise  qualified 
organic  producer  or  handler.  The 
certifying  agent  would  be  free  to  modify 
the  time  period  for  correction  should  it 
believe  it  to  be  appropriate. 

We  have  also  made  editorial  changes 
to  section  205.404(a)  consistent  with 
suggestions  we  received  on  section 
205.506.  In  the  title  to  section  205.404 
we  have  replaced  "Approval  of  with 
"Granting."  In  section  2G5.404(a)  we 
have  replaced  "approve"  with  "grant" 
and  "approval"  with  "certification." 
This  change  meikes  the  language  in 
section  205.404  consistent  wiA  ISO 
Guide  65,  section  4.6,  which  addresses 
the  granting  of  certification. 

(10)  Payment  of  Fees.  We  have 
amended  the  introductory  statement 
within  section  205.406(a)  by  adding  the 
requirement  that,  to  continue 
certification,  a  certified  operation 
annually  pay  the  certifying  agent's 
certification  fees.  A  commenter 
recommended  amending  section 
205.404(c)  by  adding  a  sentence 
providing  that  a  certified  operation's 
failure  to  pay  the  certifying  agent's 
certification  fees  may  be  a  cause  for 
suspension  or  revocation  of 
certification.  We  agree  that  the  issue  of 
payment  of  fees  should  be  addressed  but 
not  in  section  205.404(c),  which  deals 
with  the  duration  of  a  certified 
operation's  certification.  We  believe  the 
issue  of  payment  of  certification  fees  is 
more  appropriately  addressed  in  section 
205.406,  which  deals  with  continuation 
of  certification.  Accordingly,  we  have 
amended  section  205.4D6(a)  to  require 
payment  of  the  certifying  agent's  fees  as 
a  condition  of  continued  certification. 
This  addition  would  allow  a  certifying 
agent  to  initiate  suspension  or 
revocation  proceedings  against  any 
operation  that  fails  to  pay  the  required 
fees.  The  certifying  agent  is  not  required 
to  initiate  suspension  or  revocation 
proceedings  for  failure  to  pay  the  fees. 
In  fact,  the  certifying  agent  is 
encoiu-aged  to  use  one  or  more  of  the 
legal  debt  collection  alternatives 
available  to  it. 

(11)  Denial  of  Certification.  We  have 
amended  section  205.405  to  include 
noncompliance  and  resolution 
provisions  originally  included  by  cross- 
reference  to  section  205.662(a).  We  have 
made  this  amendment  in  response  to  a 
comment  that  these  regulations  do  not 
provide  an  opportunity  for  a  hearing 
upon  denial  of  certification.  We  disagree 
with  the  commenter's  assessment  but 
have  amended  section  205.405(a)  to 
eliminate  confusion  that  may  result 


from  the  cross-reference  to  section 
205.662(a).  We  have  determined  that 
section  205.662(a)  may  cause  confusion 
for  certification  applicants  because  the 
section  does  not  specifically  address 
applicants. 

As  amended,  section  205.405(a) 
required  a  written  notification  of 
noncompliance  that  describes  each 
noncompliance,  the  facts  on  which  the 
noncompliance  is  based,  and  the  date  by 
which  the  applicant  must  rebut  or 
correct  each  noncompliance  and  submit 
supporting  documentation  of  each  such 
correction  when  correction  is  possible. 
Section  205.405fb)  lists  the  options 
available  to  the  applicant,  including  the 
options  of  correcting  the  noncompliance 
or  submitting  written  information  to 
rebut  the  noncompliance.  Successful 
correction  or  rebuttal  will  result  in  an 
approval  of  certification.  When  the 
corrective  action  or  rebuttal  is  not 
sufficient  for  the  applicant  to  qualify  for 
certification,  the  certifying  agent  will 
issue  a  written  notice  of  denial  of 
certification.  This  notice  will  state  thf 
reason(s)  for  denial  and  the  applicant's 
right  to  request  mediation  in  accordance 
with  section  205.663  or  to  file  an  appeal 
in  accordance  with  section  205.681. 

(12)  Rebuttal  of  a  Noncompliance.  We 
have  amended  section  205.405(b)(3)  to 
clarify  that  rebuttal  of  a  noncompliance 
shall  be  submitted  to  the  certifying 
agent  that  issued  the  notification  of 
noncompliance.  We  made  this 
amendment  in  response  to  a 
commenter's  question  about  who  has 
authority  to  evaluate  a  written  rebuttal. 

(13)  Correction  of  Minor 
Noncompliances.  We  have  amended 
section  205.406(a)  by  adding  a  new 
paragraph  (3)  which  requires  the 
certified  operation  to  include  with  its 
annual  reporting  ah  update  on  the 
correction  of  minor  noncompliances 
previously  identified  by  the  certifying 
agent  as  requiring  correction  for 
continued  certification.  A  commenter 
recommended  adding  at  205.406(a)  a 
requirement  that  the  certified  operation 
address  any  restrictions  that  have  been 
applied  to  its  certification  under 
205.404(a).  We  agree  with  the 
commenter  that  the  aimual  reporting  by 
the  certified  operation  should  include 
an  update  addressing  the  certified 
operation's  compliance  with  the 
certifying  agent's  requirements  for  the 
correction  of  minor  noncompliances. 
Accordingly,  we  amended  section 
205.406(a)  as  noted  above  and 
redesignated  paragraph  (3)  as  paragraph 
(4).  The  certifying  agent  will  make  the 
determination  of  whether  a  violation  of 
the  Act  and  regulations  is  minor.  Minor 
noncompliances  are  those  infractions 
that,  by  themselves,  do  not  preclude  the 


certification  or  continued  certification 
of  an  otherwise  qualified  organic 
producer  or  handler. 

(14)  Scheduling  Annual  On-site 
Inspections.  We  have  amended  section 
205.406(b)  to  provide  that,  when  it  is 
impossible  for  the  certifying  agent  to 
conduct  the  armual  on-site  inspection 
following  receipt  of  the  certified 
operation's  annual  update  of 
information,  the  certifying  agent  mav 
allow  continuation  of  certification  and 
issue  an  updated  certificate  of  organic 
operation  on  the  basis  of  the 
information  submitted  and  the  most 
recent  on-site  inspection  conducted 
during  the  previous  12  months.  The 
annual  on-site  inspection,  required  bv 
section  205.403,  must,  however,  be 
conducted  within  the  first  6  months 
following  the  certified  operation's 
scheduled  date  of  annual  update. 

A  commenter  expressed  tne  belief  that 
the  requirement  for  an  on-site 
inspection  after  receipt  of  the  certified 
operation's  amiual  update  of 
information  would  have  required  that 
all  annual  on-site  inspections  be 
performed  at  the  same  time  of  the  vear. 
The  commenter  went  on  to  express  the 
belief  that,  to  avoid  inspecting  certified 
operations  twice  a  year,  certifying 
agents  would  have  to  schedule  the 
armual  update  to  occur  during  the 
growing  season  in  order  to  comply  with 
the  requirement  for  timing  inspections 
when  normal  production  activities  can 
be  observed.  The  commenter  stated  that 
certifying  agents  should  be  given  more 
flexibility  for  scheduling  inspections 
and  conducting  their  certification 
programs  according  to  management 
procedures  best  suited  to  their  agency. 
The  commenter  recommended 
amending  section  205.406(b)  by  adding 
to  the  end  thereof:  "or  base  the  decision 
regarding  eligibility  for  renewal  on  an 
on-site  inspection  conducted  during  the 
previous  12  months." 

We  agree  with  the  commenter  that 
certifying  agents  should  be  given  more 
flexibility  for  scheduling  on-site 
inspections  so  as  to  best  meet  the 
management  needs  of  the  certify'ing 
agent.  Accordingly,  we  have  amended 
section  205.406(bj  to  allow  continuation 
of  certification  and  issuance  of  an 
updated  certificate  of  organic  operation 
on  the  basis  of  the  information 
submitted  and  the  most  recent  on-site 
inspection  conducted  during  the 
previous  12  months.  This  option  will  be 
available  to  the  certifying  agent  when 
renew-al  is  scheduled  for  a  time  when  it 
is  impossible  to  conduct  the  annual  on- 
site  inspection  follow-ing  receipt  of  the 
annual  update  and  at  a  time  w-hen  land, 
facilities,  and  activities  that  demonstrate 
the  operation's  compliance  or  capability 
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to  coniplv  can  be  observed.  This  change 
does  not  affect  the  requirement  in 
section  205.403(a)(1)  that  the  certif\ing 
agent  conduct  an  annual  on-site 
inspection  of  each  certified  operation 
Further,  the  annual  on-site  inspection 
must  be  conducted  within  the  first  ti 
months  following  the  certified 
operation's  scheduled  dale  of  annual 
update 

Certification — Changes  Requested  But 
Not  Made 

This  subpart  retains  from  the 
proposed  rule  regulations  on  which  we 
received  comments  as  follows: 

(1)  Sumber  of  On-site  Inspections  A 
commenter  recommended  that  section 
205.403(a)(1)  be  amended  bv  adding  a 
requirement  that  production  operations 
be  under  active  organic  management  for 
the  last  year  of  the  3-year  land 
conversion  period  and  that  two  on-site 
inspections  be  performed  prior  to 
organic  certification. 

Section  205.403(a)(1)  provides  that 
the  certifying  agent  must  conduct  an 
initial  on-site  inspt^ction  of  each 
production  unit,  facility,  and  site  that 
produces  or  handles  organic  products 
and  that  is  included  in  an  operation  fur 
which  certification  is  requested.  The 
requirement  does  not  preclude  a 
certifving  agent  from  conducting 
additional  on-site  inspections,  if 
necessary,  to  establish  the  applicants 
eligibility  for  certification.  The  Act 
requires  a  3-year  period  immediately 
preceding  harvest,  during  which  the 
production  operation  must  be  free  from 
the  application  of  prohibited 
substances.  The  Act  does  not.  however, 
require  that  land  be  under  active  organic 
management  during  this  period,  and  we 
do  not  believe  such  a  requirement  in 
these  regulations  is  necessary.  Such  a 
requirement,  for  e.xample.  would 
necessitate  some  process  for  verifying 
that  an  operation  is  under  active  organic 
management,  which  would,  in  efftict. 
require  a  certification-type  decision  a 
year  before  certification  is  granted  and 
the  operation  can  begin  to  label 
products  as  certified  organic 
Accordingly,  we  disagree  with  the 
commenter's  recommendation  that  an 
operation  be  under  active  organic 
management  for  the  last  year  of  the  3- 
year  land  conversion  and  that  two  on- 
site  inspections  be  required. 

(2)  Unannounced  Inspections.  A 
commenter  recommended  that  section 
205.403(a)(2)(iii)  be  amended  to  require 
additional  unannounced  inspections 
either  by  defining  the  circumstances 
under  which  the  inspections  should  be 
undertaken  or  by  setting  a  minimum 
percentage  of  unannounced  inspections. 
The  commenter  claimed  that  5  percent 


is  a  common  percentage  adopted  by 
certifving  agents  around  the  world. 

Section  205  403  requires  an  initial  on- 
site  inspection,  annual  on-site 
inspection,  and  additional  on-site 
inspections  to  determine  compliance 
with  the  Act  and  regulations,  to  verif\- 
that  information  provided  reflects  actual 
practices,  and  to  verify,  through  testing 
if  necessar\'.  that  prohibited  substances 
are  not  used  by  the  operation.  Because 
of  the  widely  disparate  nature  of 
certified  operations,  we  believe  the 
certiKing  agent  is  in  the  best  position  to 
determine  the  need  for  additional  on- 
site  inspections.  Accordingly,  we  have 
rejected  the  commenter's  request  that 
the  regulations  require  additional 
unannounced  visits  either  by  defining 
the  circumstances  under  which  these 
should  be  undertaken  or  by  setting  a 
minimum  percentage. 

(3)  Timeliness  of  Certifying  Agent 
Review  Information.  A  commenter 
requested  that  section  205.404(a)  be 
amended  to  specif>'  a  timeframe  of  60 
day*  rather  than  "Within  a  reasonable 
time"  as  the  time  by  which  the 
certih'ing  agent  must  review  the  on-site 
inspection  report,  the  results  of  any 
analvses  for  substances,  and  any 
additional  information  requested  from 
or  supplied  bv  the  applicant. 

Section  205.404(a)  requires  the 
certifving  agent,  within  a  reasonable 
time  after  completion  of  the  initial  on- 
site  inspection,  to  review  the  on-site 
inspection  report,  the  results  of  any 
analyses  for  substances  conducted,  and 
any  additional  information  requested 
from  or  supplied  by  the  applicant. 
Section  205.504(b)'(l)  requires  the 
certifving  agent  to  submit  a  copy  of  the 
procedures  to  be  used  to  evaluate 
certification  applicants,  make 
certification  decisions,  and  issue 
certification  certificates.  Such 
procedures  and  the  certifying  agent's 
performance  in  making  timely 
certification  decisions  will  be  subject  to 
review  during  accreditation  and 
reaccreditation  of  the  certifying  agent. 
Certifving  agents  are  expected  to  make 
timely  dec:isions  regarding  whether  to 
certifv  an  applicant  and  whether  a 
certified  operation  is  in  compliance 
with  the  Act  and  regulations. 
Applicants  with  complaints  regarding 
timeliness  of  service  could  forward  their 
complaints  to  the  Administrator. 
Accordinglv,  timely  service  will  be  in 
the  best  interest  of  certifying  agents 
since  such  complaints  could  have  an 
impact  on  their  reaccreditation  or 
continued  accreditation.  Further,  our 
original  position  is  consistent  with 
those  commenters  requesting  flexibility 
in  determining  what  constitutes 
reasonable  time.  Accordingly,  we  have 


not  amended  section  205.404(a)  as 
requested. 

(4)  Categories  of  Organic  Operation. 
We  received  a  variety  of  comments 
regarding  the  requirement  that  the 
certifying  agent  issue  a  certificate  of 
organic  operation  which  specifies  the 
categories  of  organic  operation, 
including  crops,  wild  crops,  livestock, 
or  processed  products  D|i»fuced  by  the 
certified  operation.  On?  commenter 
recommended  that  section  205.404(b)(3) 
be  amended,  with  regard  to  processing, 
to  only  require  a  processing  category  to 
be  specified  on  the  certificate,  such  as 
food  processing  or  feed  processing.  The 
commenter  stated  that  it  should  not  be 
necessarv'  to  list  every  product  on  the 
certificate.  Specifically,  the  commenter 
recommended  amending  section 
205.404(b)(3)  by  inserting  the  words, 
■general  categories  of,"  immediately  in 
front  of  the  word,  "processed."  Another 
commenter  recommended  amending 
section  205.404(b)(3)  to  require  the 
identity  of  specific  crops  and  the 
specific  processing  operations  certified. 
Still  another  commenter  requested  that 
section  205.404(b)  be  amended  by 
adding  a  new  paragraph  requiring  that 
the  certificate  include  the  number  of 
livestock  of  each  species  produced  on 
the  certified  operation.  This  same 
commenter  also  recommended  the 
addition  of  a  new  paragraph  requiring 
that  the  certificate  identify  the  specific 
location  of  each  certified  organic  field 
and  handling  operation.  We  also 
received  support  for  section 
205.404(b)(3)  as  written.  This 
commenter  does  not  support  the 
addition  of  information  regarding  the 
number  of  livestock  or  the  location  of 
fields. 

We  disagree  with  the  suggestion  that 
the  certificate  list  every  crop,  wild  crop, 
livestock,  or  processed  product 
produced  by  the  certified  operation.  We 
believe  that  listing  categories  of  organic 
operation  is  sufficient.  This  does  not, 
however,  prevent  the  certifying  agent,  in 
cooperation  with  the  certified  operation, 
from  listing  specific  crops,  livestock,  or 
processed  products  on  the  certificate. 
Such  information  could  always  be  listed 
on  the  certificate  when  requested  by  the 
certified  operation.  We  also  disagree 
with  the  commenter  who  requested  that 
certifving  agents  display  the  number  of 
livestock  of  each  species  produced  by 
the  certified  operation  and  the  specific 
location  of  each  certified  organic  field 
and  handling  operation.  We  do  not 
believe  it  is  necessary  to  list  the 
quantity  of  product  to  be  produced  or 
handled  at  a  certified  operation,  nor  do 
we  believe  it  is  necessary  to  list  the 
location  of  a  certified  operation's  fields 
or  facilities.  Such  information  may. 
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however,  be  listed  on  the  certificate 
upon  the  written  request  of  the  certified 
operation.  By  requiring  the  name, 
address,  and  telephone  niunber  of  the 
certifying  agent,  the  certificate  would 
provide  interested  persons  with  a 
contact  for  obtaining  releasable 
information  concerning  the  certified 
operation.  Further,  the  certifying  agent 
is  the  first  line  of  compliance  under  this 
program  and,  as  such,  is  the  person  to 
whom  all  questions  and  concerns 
should  be  addressed  about  certified 
operations. 

(5)  Annual  Renewal  of  Certification. 
Numerous  commenters  requested  that 
section  205.404(b)(2)  be  amended  to 
provide  for  the  placement  of  an 
expiration  date  on  the  certificate  of 
organic  operation.  The  commenters 
want  yearly  expiration  of  certification 
and  yearly  expiration  of  the  certificate 
of  organic  operation.  Commenters  also 
requested  that  section  205.4D4(c)  be 
amended  to  provide  that  once  certified, 
a  production  or  handling  operation's 
organic  certification  continues  in  effect 
until  the  expiration  date  on  the 
certificate,  luitil  surrendered  by  the 
organic  operation,  or  until  suspended  or 
revoked  by  the  certifying  agent,  the 
SOP'S  governing  State  official,  or  the 
Administrator.  Some  commenters 
recommended  the  addition  of  a  new 
paragraph  205.406(e)  that  would 
provide  for  automatic  suspension  of  a 
certification  if  the  certified  operation 
did  not  provide  the  information 
required  in  paragraph  205.406(a)  by  the 
expiration  date  to  be  placed  on  the 
certificate  of  organic  operation. 

We  disagree  with  the  conunenters 
who  have  requested  aimual  renewal  of 
certification  and  that  the  certified 
operation's  certification  and  its 
certificate  of  organic  operation  expire 
aimually.  We  prefer  continuous 
certification  due  to  the  very  real 
possibility  that  the  renewal  process 
might  not  always  be  completed  before 
expiration  of  the  certification  period. 
Expiration  of  the  certification  period 
would  result  in  termination  of  the 
operation's  certification.  Even  a  short 
period  of  interruption  in  an  operation's 
organic  status  could  have  severe 
economic  ramifications.  Further,  we 
believe  that  a  regular  schedule  of 
expiration  of  certification  is 
unnecessary  inasmuch  as  all  certified 
operations  are  required  to  annually 
update  their  organic  system  plan  and 
submit  any  changes  to  their  certifying 
agent.  More  importantly,  vmlike 
accreditation,  where  the  Act  provides 
for  expiration  and  renewal,  the  Act  does 
not  provide  for  an  expiration  or  renewal 
of  certification.  Therefore,  it  is  also  our 
position  that  once  granted  certification 


the  production  or  handling  operation 
retains  that  certification  until 
voluntarily  siurendered  or  removed, 
following  due  process,  for  violation  of 
the  Act  or  these  regulations. 

(6)  Denial  of  Certification.  A 
commenter  recommended  that  section 
205.405(e)  be  amended  to  place  a  time 
restriction  on  reapplication  for 
certification  after  denial  of  certification. 
The  commenter  suggested  a  3 -year 
period.  We  disagree  with  this 
recommendation  because  the  reasons  for 
denial  include  a  wide  range  of 
noncompliances.  The  ability  to  correct 
noncompliances  will  vary  as  will  the 
time  needed  to  correct  the 
noncompliances. 

(7)  Production  and  Handling 
Operation  Certification  Following 
Suspension  or  Revocation  of  Certifying 
Agent  Accreditation.  A  few  commenters 
requested  amendment  of  section 
205.406  through  the  addition  of  a  new- 
paragraph  (f).  Specifically,  the 
commenters  requested  provisions  that 
would  provide  for  USDA  notification  of 
certified  operations  regarding  the 
suspension  or  revocation  of  their 
certifying  agent's  accreditation.  Some  of 
these  commenters  requested  that  the 
provisions  also  allow  the  affected 
certified  operation  to  use  current  market 
labels  for  a  maximum  period  of  1 2 
months,  provided  the  certified  operation 
made  application  for  certification  with 
another  USDA-accredited  certifying 
agent  within  3  months  of  being  notified 
of  their  certifying  agent's  suspension  or 
revocation  of  accreditation.  Another 
commenter  requested  that  the  new 
paragraph  provide  that  the  affected 
certified  operation  will  continue  to 
operate  as  if  certified  by  the  USDA  and 
will  be  allowed  to  use  current  market 
labels  for  a  maximum  period  of  12 
months.  The  commenter  stated  that  this 
amendment  would  provide  the  certified 
operation  with  the  time  needed  to 
obtain  recertification  by  an  accredited 
certifying  agent  and  to  prepare  new 
labels. 

We  disagree  with  the 
recommendations.  USDA  does  not 
perform  organic  certification  activities 
under  any  circumstance,  including 
upon  surrender,  suspension,  or 
revocation  of  an  accredited  certifying 
agent's  accreditation.  Operations 
certified  by  a  certifying  agent  that 
surrenders  or  loses  its  USDA 
accreditation  will  be  notified  by  USDA 
and  given  an  opportunity  to 
immediately  begin  seeking  certification 
by  the  USDA-accredited  ccrtifv'ing  agent 
of  their  choice.  Certified  operations 
shall  not  affix  the  seal  or  other 
representation  of  a  certifv'ing  agent  to 
any  product  that  they  produce  after  the 


certifying  agent  has  surrendered  or  had 
its  accreditation  revoked.  The  certified 
operation  may  use  the  USDA  organic 
seal.  In  the  case  of  suspension  of  the 
certifying  agent,  the  reasons  for  the 
suspension  and  the  terms  of  the 
suspension  will  determine  whether  the 
certifying  agent's  certified  operations 
will  have  to  seek  recertification  or  stop 
affixing  the  certifying  agent's  seal  or 
other  representation  to  their  products. 
USDA  will  announce  the  suspension  or 
revocation  of  a  certifying  agent's 
accreditation,  and  the  announcement 
will  address  the  status  of  operations 
certified  by  the  certifying  agent. 

Certification — Clarifications 

Clarification  is  given  on  the  following 
issues  raised  by  commenters  as  follows: 

(1)  Recordkeeping.  A  commenter 
stated  that  most  computerized 
recordkeeping  systems  used  at  retail  and 
wholesale  are  set  up  to  save  the  data  for 
a  maximum  of  2  years;  adding  3 
additional  years  to  that  requirement 
would  be  extremely  costly  as  systems 
modifications  and  additional  hardware 
and  support  would  be  required  to  meet 
the  mandate.  The  commenter  suggested 
that  since  food  product  is  generally  sold 
and  consumed  within  a  matter  of 
months  (if  not  weeks),  shortening  this 
requirement  to  2  years  should  meet  the 
goal  for  tracking  of  any  product  through 
the  distribution  system.  This  commenter 
was  referring  to  the  requirement  in 
section  205.400(d)  that  records  be 
maintained  for  not  less  than  5  years 
beyond  their  creation. 

Section  205.103  requires  that  a 
certified  operation  maintain  records; 
that  the  records  be  adapted  to  the 
particular  business  that  the  certified 
operation  is  conducting,  fully  disclose 
all  activities  and  transactions  of  the 
certified  operation  in  sufficient  detail  as 
to  be  readily  understood  and  audited,  be 
maintained  for  not  less  than  5  years 
beyond  their  creation,  and  be  sufficient 
to  demonstrate  compliance  with  the  Act 
and  the  regulations  in  this  part;  and  that 
the  certified  operation  must  make  such 
records  available  for  inspection  and 
copying  during  normal  business  hours 
by  authorized  representatives  of  the 
Secretary,  the  applicable  SOP's 
governing  State  official,  and  the 
certifying  agent.  The  requirements  do 
not  state  in  what  form  (i.e..  paper, 
electronic,  film)  that  the  records  must  be 
maintained.  Therefore,  in  answer  to  the 
commenter's  concern,  database  records 
more  than  2  years  old  could  be  stored 
in  any  form,  including  on  an  electronic 
storage  device,  which  would  permit 
retrieval  upon  request. 

(2)  Application  Fees.  A  commenter 
recommended  that  section  205.401  be 
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amended  by  adding  a  new  paragraph  (e) 
which  would  require  an  applic  ant  for 
certification  to  include,  along  with  the 
other  required  application  information, 
the  application  fees  required  hv  the 
certih-ing  agent. 

The  requested  language  is 
unnecessar>-  because  section  205  400(e) 
requires  submission  of  the  applicable 
fees  charged  by  the  certifying  agent  as 
a  general  requirement  for  certification. 

(3)  Applicant  Identification.  In 
reference  to  section  205.401(c)  a 
commenter  stated  that  an  applicant  that 
is  a  corporation  could  easily  change  the 
name  of  the  corporation  in  order  to 
avoid  having  to  report  applications 
submitted  and  denied  under  the 
previous  name  The  commenter  went  on 
to  state  that  there  must  be  a  database 
available  to  certifving  agents  that 
includes  names  and  location  addresses 
of  operations  that  have  received  a 
notification  of  noncompliance,  denial  of 
certification,  or  a  suspension  or 
revocation  of  certification. 

Section  205.401(b)  requires  the 
applicant  to  include  in  its  application 
the  name  of  the  person  completing  the 
application:  the  applicant's  business 
name,  address,  and  telephone  number: 
and,  when  the  applicant  is  a 
corporation,  the  name,  address,  and 
telephone  number  of  the  person 
authorized  to  act  on  the  applicants 
behalf. 

As  we  stated  in  the  preamble  to  the 
proposed  rule,  we  anticipate  using  the 
data  collected  under  section 
205.501(a)(15)  to  establish  and  maintain 
two  Internet  databases  The  first  Internet 
database  would  be  accessible  to  the 
general  public  and  would  include  the 
names  and  other  appropriate  data  on 
certified  organic  production  and 
handling  operations  The  second 
Internet  database  would  be  password 
protected  and  only  available  to 
accredited  certifying  agents  and  ILSDA 
This  second  database  would  include 
data  on  production  and  handling 
operations  issued  a  notific.atiim  of 
noncompliance,  noncompliance 
correction,  denial  of  certification, 
certification,  proposed  suspension  or 
revocation  of  certification,  and 
suspension  or  revocation  of 
certification  Certifying  agents  would 
use  the  second  Internet  database  during 
their  review  of  an  application  for 
certification. 

(4)  Withdrawal  of  Application 
Several  commenters  expressed  the  belief 
that  allowing  an  applicant  to  voluntarily 
withdraw  its  application  will  be  used  as 
a  tool  to  avoid  denial  of  certification. 
Thev  expressed  concern  that  voluntary 
withdrawal  before  denial  of  certification 
will  allow  the  applicant  to  make 


application  with  a  different  certifying 
agent  with  a  clean  record.  These 
commenters  were  responding  to  the 
provision  in  section  205.402(e)  which 
allows  an  applicant  for  certification  to 
withdraw  its  application  at  any  time. 

We  continue  to  believe  that 
operations  should  not  be  unnecessarily 
stigmatized  because  they  applied  for 
certification  before  the  operation  was 
readv  to  meet  all  requirements  for 
certification.  While  some  operations 
may  use  voluntary-  withdrawal  as  a 
means  to  avoid  the  issuance  of  a 
notification  of  noncompliance  or  a 
notice  of  denial  of  certification,  this 
should  not  adversely  affect  the  National 
Organic  Program  i  NOP)  because  all 
certif\ing  agents  are  responsible  for 
using  qualified  personnel  in  the 
certification  process  and  for  ensuring  an 
applicant's  eligibility  for  certification. 
Further,  all  applicants  for  certification 
are  required  under  section  205.401(c)  to 
include  in  their  application  the  name(s) 
of  anv  organic  certifying  agent(s)  to 
which  application  has  previously  been 
made,  the  year(s)  of  application,  and  the 
outcome  of  the  application(s) 
submission. 

(5)  (Jn-sitf  Inspections.  Section 
205.403{a)(2)(ii)  provides  that  the 
.Administrator  or  SOP's  governing  State 
official  may  require  that  additional 
inspections  be  performed  by  the 
certifying  agent  ftir  the  purpose  of 
determining  compliance  with  the  Act 
and  the  regulations  in  this  part.  In 
commenting  on  this  provision,  a 
commenter  asked.  "Who  is  running  this 
program:  State  or  Federal  officials?  " 
Tnis  is  a  national  organic  program 
administered  by  the  Agricultural 
Marketing  .Service  of  the  United  States 
Department  of  Agriculture.  States  may 
administer  their  own  organic  program. 
However,  all  SOP's  are  subject  to  USDA 
approval.  The  National  Organic 
Standards  and  a  State's  organic 
standards  under  a  USDA-approved  SOP 
are  the  National  Organic  Standards  for 
that  State.  The  Slate,  under  U.SDAs 
approval  of  the  SOP.  has  enforcement 
responsibilities  for  the  Federal  and  State 
components  of  the  organic  program 
within  the  State. 

(6)  Verification  of  Information.  A 
commenter  stated  that  section 
205.403(c)  is  insufficiently 
comprehensive.  The  commenter  stated 
that  organic  inspection  is  assessment  of 
a  process  evaluated  against 
c:omprehensive  standards  and.  as  such, 
it  requires  specific  rules  to  provide 
confidence  in  the  quality  of  the 
inspection.  The  commenter 
recommended  amending  section 
205.403(c)  bv  including  requirements  on 
minimum  verification  methods. 


Section  205.403(c)  identifies  what 
must  be  verified  during  the  on-site 
inspection.  The  details  on  how  the 
verification  will  be  accomplished  will 
be  set  forth  in  the  certifying  agent's 
procedures  to  be  used  to  evaluate 
certification  applicants,  make 
certification  decisions,  and  issue 
certification  certificates  and  the 
certifying  agent's  procedures  for 
reviewing  and  investigating  certified 
operation  compliance  with  the  Act  and 
regulations.  The  NOP  is  available  to 
respond  to  questions  and  to  assist 
certifving  agents  in  complying  with  the 
on-site  inspection  requirements, 
including  those  for  the  verification  of 
information. 

(7)  Notifying  Customers  of  Change  in 
Certification  Status.  A  commenter  stated 
that  the  regulations  do  not  indicate 
when  a  certified  organic  producer  must 
stop  using  the  organic  seal  or  whether 
thev  must  notify  customers  of  their 
denial  of  certification.  The  commenter 
recommended  amending  section 
205.405  to  include  a  provision  for 
notifv'ing  customers  of  a  certified 
operation's  change  in  certification 
status. 

Any  producer  or  handler  who  plans  to 
sell,  label,  or  represent  its  product  as 
"100  percent  organic."  "organic,"  or 
"made  with  *   *   *"  must  be  certified 
unless  exempted  under  the  small 
operation  exemption  under  section 
205.101(a)(1)  or  not  regulated  under  the 
NOP  (i.e..  a  producer  of  dog  food).  Only 
certified  operations  may  represent 
themselves  as  certified.  Operations 
denied  certification  may  not  represent 
their  prfdducts  as  "100  percent  organic,  " 
"organic."  or  "made  with  *   *   *" 
Operations  that  have  had  their 
certification  suspended  or  revoked  will 
be  subject  to  the  terms  and  conditions 
of  their  suspension  or  revocation 
relative  to  the  labeling  of  product 
produced  prior  to  the  suspension  or 
revocation.  No  product  produced  by  an 
operation  after  suspension  or  revocation 
of  certification  may  be  sold,  labeled,  or 
represented  as  "100  percent  organic.  " 
"organic."  or  "made  with  *   *   *" 

Buyers  of  organic  product  can  request 
to  see  the  producer's  or  handler's 
certificate  of  organic  operation. 
Operations  that  have  lost  their  organic 
status  will  be  unable  to  obtain  an 
updated  certificate.  Buyers  with 
questions  regarding  an  operation's 
organic  status  may  also  contact  the 
certifying  agent  identified  on  a 
certificate  of  organic  operation.  Further, 
as  previously  noted,  we  anticipate  using 
the  data  collected  under  section 
205.501(a)(15)  to  establish  and  maintain 
an  Internet  database  accessible  to  the 
general  public  that  will  include  the 
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names  and  other  appropriate  data  on 
certified  organic  production  and 
handling  operations. 

[8]  Continuation  of  Certification.  A 
few  commenters  recommended 
amending  section  205.406  to  include  a 
safety  net  for  producers  who  are 
certified  by  a  certifying  agent  that  does 
not  become  accredited  by  USDA.  They 
stated  that  the  rule  must  clearly  state 
that  a  certified  organic  producer  will 
have  the  full  18-month  implementation 
period  starting  from  the  effective  date  of 
the  final  rule  to  get  recertified  if  their 
certifying  agent  is  not  accredited.  One  of 
the  commenters  stated  that  because  the 
NOP  anticipates  that  the  accreditation 
process  will  require  12  months, 
producers  will,  in  effect,  have  6  months 
to  be  certified  by  a  new  certifying  agent 
should  the  producer's  certifying  agent 
not  be  accredited. 

Certification  under  the  NOP  will 
become  mandatory  18  months  after  the 
effective  date  of  the  final  rule. 
Applications  for  accreditation  will  be 
processed  on  a  first-come,  first-served 
basis.  Accreditations  will  be  announced 
approximately  12  months  after  the 
effective  date  of  the  final  rule  for  those 
qualified  certifying  agents  who  apply 
within  the  first  6  months  following  the 
effective  date  and  for  any  other 
applicants  that  AMS  determines 
eligible.  Certifying  agents  will  begin  the 
process  of  certifying  organic  production 
and  handling  operations  to  the  national 
standards  upon  receipt  of  their  USDA 
accreditation.  All  production  and 
handling  operations  certified  by  an 
accredited  certifying  agent  will  be 
considered  certified  to  the  national 
standards  until  the  certified  operation's 
anniversary  date  of  certification.  This 
phase-in  period  will  only  be  available  to 
those  certified  operations  certified  by  a 
certifying  agent  that  receives  its 
accreditation  within  18  months  from  the 
effective  date  of  the  final  rule.  We 
anticipate  that  certifying  agents  and 
production  and  handling  operations 
will  move  as  quickly  as  possible  to 
begin  operating  under  the  national 
organic  standards.  Operations  certified 
by  a  certifying  agent,  which  fails  to 
apply  for  or  fails  to  meet  the 
requirements  for  USDA  accreditation 
under  the  NOP,  must  seek  and  receive 
certification  by  a  USDA-accredited 
certifying  agent  before  they  can  sell, 
label,  or  represent  their  products  as 
organic,  effective  18  months  after  the 
effective  date  of  the  final  rule. 

Subpart  F — Accreditation  of  Certifying 
Agents 

This  subpart  sets  forth  the 
requirements  for  a  national  program  to 
accredit  State  and  private  entities  as 


certifying  agents  to  certify  domestic  or 
foreign  organic  production  or  handling 
operations.  This  subpart  also  provides 
that  USDA  will  accept  a  foreign 
certifying  agent's  accreditation  to  certif\- 
organic  production  or  handling 
operations  if:  (1)  USDA  determines, 
upon  the  request  of  a  foreign 
government,  that  the  standards  under 
which  the  foreign  government  authoritv 
accredited  the  foreign  certifying  agent 
meet  the  requirements  of  this  part;  or  (2) 
the  foreign  governmental  authority  that 
accredited  the  certifying  agent  acted 
under  an  equivalency  agreement 
negotiated  between  the  United  States 
Government  and  the  foreign 
government. 

This  National  Organic  Program  (NOP) 
accreditation  process  will  facilitate 
national  and  international  acceptance  of 
U.S.  organically  produced  agricultural 
commodities.  "The  accreditation 
requirements  in  these  regulations  will, 
upon  announcement  of  the  first  group  of 
accredited  certifying  agents,  replace  the 
voluntary  fee-for-service  organic 
assessment  program,  established  by 
AMS  under  the  Agricultural  Marketing 
Act  of  1946.  That  assessment  program 
verifies  that  State  and  private  organic 
certifying  agents  comply  with  the 
requirements  prescribed  under  the 
International  Organization  for 
Standardization/International 
Electrotechnical  Commission  Guide  65. 
"General  Requirements  for  Bodies 
Operating  Product  Certification 
Systems"  (ISO  Guide  65). ^  ISO  Guide  65 
provides  the  general  requirements  that  a 
certifying  agent  would  need  to  meet  to 
be  recognized  as  competent  and  reliable. 
That  assessment  program  was  originallv 
established  to  enable  organic  certifying 
agents  in  the  absence  of  a  U.S.  national 
organic  program  to  comply  with 
European  Union  (EU)  requirements 
begiiming  on  June  30,  1999.  That 
assessment  program  verifies  that  State 
and  private  organic  certifying  agents  are 
operating  third-party  certification 
systems  in  a  consistent  and  reliable 
manner,  thereby  facilitating 
uninterrupted  exports  of  U.S.  organic 
agricultural  commodities  to  the  EU.  ISO 
Guide  65  was  used  as  a  benchmark  in 
developing  the  accreditation  program 
described  in  this  final  rule.  Certifying 
agents  accredited  under  the  NOP  that 


^  ISO/IEC  Guide  65  is  available  for  viewing  at 
ILSDA-AMS.  Tran.sportalion  and  Marketing 
Programs.  Room  2945-Soulh  Building.  14th  and 
Independence  .^ve..  S\\..  Wa.shinglon,  DC.  from 
9:00  a.m.  to  4:00  p.m..  Monday  through  Friday 
(except  official  Federal  holidavs).  A  copv  mav  be 
obtained  from  the  American  National  Standards 
Institute,  11  West  42d  Street.  New  York.  NY  1003b. 
Website:  www.ansi.org;  E-mail: 
ansionline@ansi.org:  Telephone:  212-642-4900: 
Facsimile:  212-398-0023. 


maintain  compliance  with  the  Act  and 
these  regulations  will  meet  or  exceed 
the  requirements  of  ISO  Guide  65: 
therefore,  the  organic  assessment 
program  is  no  longer  needed. 

Participation  in  the  NOP  does  not 
preclude  the  accredited  certif\'ing  agent 
from  conducting  other  business 
operations,  including  the  certification  of 
agricultural  products,  practices,  and 
procedures  to  standards  that  do  not 
make  an  organic  claim.  An  accredited 
certifying  agent  may  not,  however, 
engage  in  any  business  operations  or 
activities  which  would  involve  the 
agent  in  a  violation  of  or  in  a  conflict 
of  interest  under  the  NOP. 

Description  of  Regulations 

The  Administrator  will  accredit 
qualified  domestic  and  foreign 
applicants  in  the  areas  of  crops, 
livestock,  wild  crops,  or  handling  or  any 
combination  thereof  to  certif\'  domestic 
or  foreign  production  or  handling 
operations  as  certified  organic 
operations.  Qualified  applicants  will  be 
accredited  for  5  vears. 

Application  Process 

Certifying  agents  will  apply  to  the 
Administrator  for  accreditation  to 
certify  production  or  handling 
operations  operating  under  the  NOP. 
The  certifying  agent's  application  must 
include  basic  business  information, 
must  identify  each  area  of  operation  for 
which  accreditation  is  requested  and  the 
estimated  number  of  each  type  of 
operation  to  be  certified  annually,  and 
must  include  a  list  of  each  State  or 
foreign  country  where  it  currentlv 
certifies  production  or  handling 
operations  and  where  it  intends  to 
certify  such  operations.  Certifying 
agents  must  also  submit  personnel, 
administrative,  conflict  of  interest, 
current  certification,  and  other 
documents  and  information  to 
demonstrate  their  expertise  in  organic 
prodiiction  or  handling  techniques, 
their  ability  to  comply  with  and 
implement  the  organic  certification 
program,  and  their  ability  to  comply 
with  the  requirements  for  accreditation. 
Certifying  agents  planning  to  certifv 
production  or  handling  operations 
within  a  State  with  an  approved  State 
organic  program  (SOP)  must 
demonstrate  their  ability  to  comply  with 
the  requirements  of  the  SOP. 

The  administrative  information 
submitted  by  the  applicant  must  include 
copies  of  its  procedures  for  certifying 
operations,  for  ensuring  compliance  of 
its  certified  operations  with  the  Act  and 
regulations,  for  complying  with 
recordkeeping  requirements,  and  for 
making  information  available  to  the 
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public  about  certified  operations.  The 
procedures  for  certif\'ing  operations 
encompass  the  processes  used  by  the 
certihing  agent  to  evaluate  applicants, 
make  certihcation  decisions,  issue 
certification  certificates,  and  maintain 
the  confidentiality  of  any  business 
information  submitted  by  the  certified 
operation  The  procedures  for  ensuring 
compliance  of  the  certified  operations 
will  include  the  methods  used  to  review 
and  investigate  certified  operations,  for 
sampling  and  residue  testing,  and  to 
report  violations. 

The  personnel  information  submitted 
with  the  application  must  demonstrate 
that  the  applicant  uses  a  sufficient 
number  of  adequately  trained  personnel 
to  comply  with  and  implement  the 
organic  certification  program.  The 
certif\-ing  agent  will  also  have  to 
provide  evidence  that  its  responsibly 
connected  persons,  employees,  and 
contractors  with  inspection,  analysis, 
and  decision-making  responsibilities 
have  sufficient  expertise  in  organic 
production  or  handling  techniques  to 
successfully  perform  the  duties 
assigned.  They  must  also  show  that  all 
persons  who  review  applications  for 
certification  perform  on-site 
inspections,  review  certification 
documents,  evaluate  qualifications  for 
certification,  make  recommendations 
concerning  certification,  or  make 
certification  decisions  and  that  all 
parties  responsibly  connected  to  the 
certifying  agent  have  revealed  existing 
or  potential  conflicts  of  interest. 

Applicants  who  currently  certify' 
production  or  handling  operations  must 
also  submit  a  list  of  the  productuin  and 
handling  operations  currently  certified 
by  them.  For  each  area  in  which  the 
applicant  requests  accreditation,  the 
applicant  should  furnish  copies  of 
inspection  reports  and  certification 
evaluation  documents  for  at  least  three 
operations.  If  the  applicant  underwent 
any  other  accrediting  process  in  the  year 
previous  to  the  application,  the 
applicant  should  also  submit  the  results 
of  the  process. 

Certifying  agents  are  prohibited  from 
giving  advice  or  providing  consultancy 
services  to  certification  applicants  or 
certified  operations  for  overcoming 
identified  barriers  to  certification.  This 
requirement  does  not  apply  to  voluntary 
education  programs  available  to  the 
general  public  and  sponsored  by  the 
certify-in"  agent. 

The  Administrator  will  provide 
oversight  of  the  fees  to  ensure  that  the 
schedule  of  fees  filed  with  the 
Administrator  is  applied  uniformly  and 
in  a  nondiscriminatory  manner  The 
Administrator  may  inform  a  certifying 
agent  that  its  fees  appear  to  be 


unreasonable  and  require  that  the 
certifying  agent  justify  the  fees.  The 
Administrator  will  investigate  the  level 
of  fees  charged  by  an  accredited 
certifying  agent  upon  receipt  of  a  valid 
complaint  or  under  compelling 
circumstances  warranting  such  an 
investigation. 

Statement  of  Agreement 

Upon  receipt  of  the  certifying  agent's 
application  for  accreditation,  the 
Administrator  will  send  a  statement  of 
agreement  to  the  person  responsible  for 
the  certifying  agent's  day-to-day 
operations  for  signature.  The  statement 
of  agreement  affirms  that,  if  granted 
accreditation  as  a  certifying  agent  under 
this  subpart,  the  applicant  will  carry  out 
the  provisions  of  the  Act  and  the 
regulations  in  this  part.  Accreditation 
will  not  be  approved  until  this 
statement  is  signed  and  returned  to  the 
Administrator. 

The  statement  of  agreement  will 
inc:lude  the  applicant's  agreement  to 
accept  the  certification  decisions  made 
bv  another  certifying  agent  accredited  or 
accepted  by  USDA  pursuant  to  section 
205  500  and  the  applicant's  agreement 
to  refrain  from  making  false  or 
misleading  claims  about  its 
accreditation  status,  the  USDA 
accreditation  program,  or  the  nature  or 
qualities  of  products  labeled  as 
organically  produced.  Further,  the 
statement  will  include  the  applicant's 
agreement  to  pay  and  submit  the  fees 
charged  by  AMS  and  to  comply  with, 
implement,  and  carry  out  any  other 
terms  and  conditions  determined  by  the 
Administrator  to  be  necessary. 
Applicants  are  also  required  to  affirm 
through  this  statement  of  agreement  that 
they  will:  (1)  conduct  an  annual 
performance  evaluation  of  all  persons 
who  review  applications  for 
certification,  perform  on-site 
inspections,  review  certification 
documents,  evaluate  qualifications  for 
certification,  make  recommendations 
concerning  certification,  or  make 
certification  decisions  and  implement 
measures  to  correct  any  deficiencies  in 
certification  services;  and  (2)  have  an 
annual  program  review  conducted  of 
their  certific:ation  activities  by  their 
staff,  an  outside  auditor,  or  a  consultant 
who  has  expertise  to  conduct  such 
reviews  and  implement  measures  to 
correct  any  noncompliances  with  the 
Act  and  the  regulations  in  this  part  that 
are  identified  in  the  evaluation. 

A  private  entity  certifying  agent  must 
additionally  agree  to  hold  the  Secretary- 
harmless  for  any  failure  on  the  agent's 
part  to  carry  out  the  provisions  of  the 
Act  and  regulations.  A  private  entity 
certifying  agent's  statement  will  also 


include  an  agreement  to  furnish 
reasonable  security  fqr  the  purpose  of 
protecting  the  rights  of  operations 
certified  by  such  certifying  agent.  Such 
security  will  be  in  an  amount  and 
according  to  such  terms  as  the 
Administrator  may  by  regulation 
prescribe.  A  private  entity  certifying 
agent  must  agree  to  transfer  all  records 
or  copies  of  records  concerning  its 
certification  activities  to  the 
Administrator  if  it  dissolves  or  loses  its 
accreditation.  This  requirement  for  the 
transfer  of  records  does  not  apply  to  a 
merger,  sale,  or  other  transfer  of 
ownership  of  a  certifying  agent.  A 
private  entity  certifying  agent  must  also 
agree  to  make  such  records  available  to 
anv  applicable  SOP's  governing  State 
official. 

Granting  Accreditation 

Upon  receiving  all  the  required 
information,  including  the  statement  of 
agreement,  and  the  required  fee.  the 
Administrator  will  determine  if  the 
applicant  meets  the  requirements  for 
accreditation.  The  Administrator's 
determination  will  be  based  on  a  review 
of  the  information  submitted  and.  if 
necessary,  a  review  of  the  information 
obtained  from  a  site  evaluation.  The 
Administrator  will  notify  the  applicant 
of  the  granting  of  accreditation  in 
writing.  The  notice  of  accreditation  will 
state  the  area(s)  for  which  accreditation 
is  given,  the  effective  date  of  the 
accreditation,  any  terms  or  conditions 
for  the  correction  of  minor 
noncompliances,  and,  for  a  private- 
entity  certifying  agent,  the  amount  and 
type  of  security  that  must  be 
established. 

Certifying  agents  who  apply  for 
accreditation  and  do  not  meet  the 
requirements  for  accreditation  will  be 
provided  with  a  notification  of 
noncompliance  which  will  describe 
each  noncompliance,  the  facts  on  which 
the  notification  is  based,  and  the  date  by 
which  the  applicant  must  rebut  or 
correct  each  noncompliance  and  submit 
supporting  documentation  of  each  such 
correction  when  correction  is  possible. 
If  the  applicant  is  successful  in  its 
rebuttal  or  provides  acceptable  evidence 
demonstrating  correction  of  the 
noncompliances,  the  NOP  Program 
Manager  will  send  the  applicant  a 
written  notification  of  noncompliance 
resolution  and  proceed  with  further 
processing  of  the  application.  If  the 
applicant  fails  to  correct  the 
noncompliances,  fails  to  report  the 
corrections  by  the  date  specified  in  the 
notification  of  noncompliance,  fails  to 
file  a  rebuttal  by  the  date  specified  in 
the  notification  of  noncompliance,  or  is 
unsuccessful  in  its  rebuttal,  the  Program 


Manager  will  issue  a  written  notification 
of  accreditation  denial  to  the  applicant. 
An  applicant  who  has  received  written 
notification  of  accreditation  denial  may 
apply  for  accreditation  again  at  any  time 
or  file  an  appeal  of  the  denial  of 
accreditation  with  the  Administrator  by 
the  date  specified  in  the  notification  of 
accreditation  denial. 

Once  accredited,  a  certifying  agent 
may  establish  a  seal,  logo,  or  other 
identifying  mark  to  be  used  by  certified 
production  and  handling  operations. 
However,  the  certifying  agent  may  not 
require  use  of  its  seal,  logo,  or  other 
identifying  mark  on  any  product  sold, 
labeled,  or  represented  as  organically 
produced  as  a  condition  of  certification. 
The  certifying  agent  also  may  not 
require  compliance  with  any  production 
or  handling  practices  other  than  those 
provided  for  in  the  Act  and  regulations 
as  a  condition  for  use  of  its  identifying 
mark.  However,  certifying  agents 
certifying  production  or  handling 
operations  within  a  State  with  more 
restrictive  requirements,  approved  by 
the  Administrator,  shall  require 
compliance  writh  such  requirements  as  a 
condition  of  use  of  their  identifying 
mark  by  such  operations. 

Site  Evaluations 

One  or  more  representatives  of  the 
Administrator  will  perform  site 
evaluations  for  each  certifying  agent  in 
order  to  examine  the  certifying  agent's 
operations  and  to  evaluate  compliance 
with  the  Act  and  regulations.  Site 
evaluations  will  include  an  on-site 
review  of  the  certifying  agent's 
certification  procedures,  decisions, 
facilities,  administrative  and 
management  systems,  and  production  or 
handling  operations  certified  by  the 
certifying  agent.  A  site  evaluation  of  an 
accreditation  applicant  will  be 
conducted  before  or  within  a  reasonable 
time  after  issuance  of  the  applicant's 
notification  of  accreditation.  Certifying 
agents  will  be  billed  for  each  site 
evaluation  conducted  in  association 
with  an  initial  accreditation, 
amendments  to  an  accreditation,  and 
renewals  of  accreditation.  Certifying 
agents  will  not  be  billed  by  USDA  for 
USDA-initiated  site  evaluations 
conducted  to  determine  compliance 
with  the  Act  and  regulations. 

As  noted  above,  a  certifying  agent 
may  be  accredited  prior  to  a  site 
evaluation.  If  the  Program  Manager 
finds,  following  the  site  evaluation,  that 
an  accredited  certifying  agent  is  not  in 
compliance  with  the  Act  or  regulations, 
the  Program  Manager  will  issue  the 
certifying  agent  a  written  notification  of 
noncompliance.  If  the  certifying  agent 
fails  to  correct  the  noncompliances. 


report  the  corrections  by  the  date 
specified  in  the  notification  of 
noncompliance,  or  file  a  rebuttal  by  the 
date  specified  in  the  notification  of 
noncompliance,  the  Administrator  will 
begin  proceedings  to  suspend  or  revoke 
the  accreditation,  A  certifying  agent  that 
has  had  its  accreditation  suspended  mav 
at  any  time,  unless  otherwise  stated  in 
the  notification  of  suspension,  submit  a 
request  to  the  Secretary  for 
reinstatement  of  its  accreditation.  The 
request  must  be  accompanied  by 
evidence  demonstrating  correction  of 
each  noncompliance  and  corrective 
actions  taken  to  comply  with  and 
remain  in  compliance  with  the  Act  and 
regulations.  A  certifying  agent  whose 
accreditation  is  revoked  will  be 
ineligible  for  accreditation  for  a  period 
of  not  less  than  3  years  following  the 
date  of  such  determination. 

Peer  Review  Panels 

The  Administrator  shall  establish  a 
peer  review  panel  pursuant  to  the 
Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  App.  2  et  seq.).  The 
peer  review  panel  shall  be  composed  of 
not  fewer  than  three  members  who  shall 
annually  evaluate  the  NOP's  adherence 
to  the  accreditation  procedures  in 
subpart  F  of  these  regulations  and  ISO/ 
lEC  Guide  61  ,^  General  requirements  for 
assessment  and  accreditation  of 
certification/registration  bodies,  and  the 
NOP's  accreditation  decisions.  This  will 
be  accomplished  through  the  review  of: 
(1)  accreditation  procedures,  (2) 
document  review  and  site  evaluation 
reports,  and  (3)  accreditation  decision 
documents  or  documentation.  The  peer 
review  panel  shall  report  its  finding,  in 
writing,  to  the  NOP  Program  Manager, 

Continuing  Accreditation 

An  accredited  certifying  agent  must 
submit  annually  to  the  Administrator, 
on  or  before  the  anniversary  date  of  the 
issuance  of  the  notification  of 
accreditation,  the  following  reports  and 
fees:  (1)  A  complete  and  accurate  update 
of  its  business  information,  including  its 
fees,  and  information  evidencing  its 
expertise  in  organic  production  or 
handling  and  its  ability  to  comply  with 
these  regulations;  (2)  information 
supporting  any  changes  requested  in  the 
areas  of  accreditation;  (3)  a  description 


'  ISO/IEC  Guide  fills  available  for  \  ievving  al 
USDA-AMS,  Transportation  and  Marketing 
Programs.  Room  2945-,South  Building.  14th  and 
Independence  Ave  .  SW.,  Washington.  DC  from 
9:00  a.m.  to  4:00  p.m..  Mondav  through  Frida\ 
(except  official  Federal  holidavsl  .A  ci]p\  mav  be 
obtained  from  the  .-Xmerican  National  Standards 
Institute,  11  West  42H  Street.  New  York.  NY  1003h: 
Website:  www. ansi.org;  E-mail 
ansionline@ansi.org;  Telephone:  212-642-4900; 
Facsimile:  212-398-0023. 


of  measures  implemented  in  the 
previous  year  and  any  measures  to  be 
implemented  in  the  coming  year  to 
satisfy  any  terms  and  conditions 
specified  in  the  most  recent  notification 
of  accreditation  or  notice  of  renewal  of 
accreditation:  (4)  the  results  of  the  most 
recent  performance  evaluations  and 
annual  program  review  and  a 
description  of  adjustments  to  the 
certifying  agent's  operation  and 
procedures  implemented  or  to  be 
implemented  in  response  to  the 
performance  evaluations  and  program 
review;  and  (5)  the  required  AMS  fees. 

Certifying  agents  will  keep  the 
Administrator  informed  of  their 
certification  activities  by  providing  the 
Administrator  with  a  copy  of  (1)  Any 
notice  of  denial  of  certification, 
notification  of  noncompliance, 
notification  of  noncompliance 
correction,  notification  of  proposed 
suspension  or  revocation,  and 
notification  of  suspension  or  revocation 
issued  simultaneously  with  its  issuance 
and  (2)  a  list,  on  January  2  of  each  year, 
including  the  name,  address,  and 
telephone  number  of  each  operation 
granted  certification  diu-ing  the 
preceding  year. 

One  or  more  site  evaluations  will 
occur  diu-ing  the  5 -year  period  of 
accreditation  to  determine  whether  an 
accredited  certifying  agent  is  complying 
with  the  Act  and  regulations,  USDA  will 
establish  an  accredited  certifying  agent 
compliance  monitoring  program,  which 
will  involve  no  less  than  one  randomly 
selected  site  evaluation  of  each 
certifying  agent  during  its  5-year  period 
of  accreditation.  Larger  and  more 
diverse  operations,  operations  with 
clients  marketing  their  products 
internationally,  and  operations  with  a 
history  of  problems  should  expect  more 
frequent  site  evaluations  by  USDA. 
Operations  with  clients  marketing  their 
products  internationally  will  be 
annually  site  evaluated  to  meet  the  ISO- 
Guide  61  requirement  for  periodic 
surveillance  of  accredited  certifying 
agents,  USDA  may  also  conduct  site 
evaluations  during  investigations  of 
alleged  or  suspected  violations  of  the 
Act  or  regulations  and  in  followup  to 
such  investigations.  Such  investigations 
will  generally  be  the  result  of 
complaints  filed  with  the  Administrator 
alleging  violations  by  the  certifying 
agent.  Compliance  site  evaluations  may 
be  announced  or  unannounced  at  the 
discretion  of  the  Administrator. 
Certif\'ing  agents  will  not  be  billed  by 
USDA  for  USDA-initiated  site 
evaluations  conducted  to  determine 
compliance  with  the  Act  and 
regulations. 
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An  accredited  certifying  agent  must 
provide  sufficient  information  to 
persons  seeking  certification  to  enable 
them  to  comply  with  the  applicable 
requirements  of  the  Act  and  these 
regulations.  The  certifying  agent  must 
maintain  strict  confidentiality  with 
respect  to  its  clients  and  not  disclose  to 
third  parties  (with  the  exception  of  the 
Secretary  or  the  applicable  SOP's 
governing  State  official  or  their 
authorized  representatives)  any 
business-related  information  concerning 
anv  client  obtained  while  implementing 
these  regulations  except  as  authorized 
hv  regulation.  A  certifying  agent  must 
make  the  following  information 
available  to  the  public:  (1)  Certification 
certificates  issued  during  the  current 
and  3  preceding  calender  years:  (2)  a  list 
of  producers  and  handlers  whose 
operations  it  has  certified,  including  for 
each  the  name  of  the  operation,  type(s) 
of  operation,  products  produced,  and 
the  effective  date  of  the  certification, 
during  the  current  and  3  preceding 
calender  years;  and  (3)  the  results  of 
laboratorv  analyses  for  residues  of 
pesticides  and  other  prohibited 
substances  conducted  during  the 
current  and  3  preceding  calender  years. 
A  certif\ing  agent  may  make  other 
business  information  available  to  the 
public  if  permitted  in  writing  by  the 
producer  or  handler.  This  information 
will  be  made  available  to  the  public  at 
the  public's  expense. 

An  accredited  certifving  agent  must 
maintain  records  according  to  the 
following  schedule:  (1)  Records 
obtained  from  applicants  for 
certification  and  certified  operations 
must  be  maintained  for  not  less  than  5 
vears  beyond  their  receipt:  (2)  records 
created  bv  the  certifying  agent  regarding 
applicants  for  certification  and  certified 
operations  must  be  maintained  for  not 
less  than  10  years  beyond  their  creation; 
and  (31  records  created  or  received  by 
the  certif\-ing  agent  pursuant  to  the 
accreditation  requirements,  excluding 
anv  records  covered  by  the  10-year 
requirement,  must  be  maintained  for  not 
less  than  5  vears  beyond  their  creation 
or  receipt.  Examples  of  records  obtained 
from  applicants  for  certification  and 
certified  operations  include  organic 
production  system  plans,  organic 
handling  system  plans,  application 
documents,  and  any  documents 
submitted  to  the  certifying  agent  by  the 
applicant/certified  operation.  E.xamples 
of  records  created  by  tho  certify  ing  agent 
regarding  applicants  for  certification 
and  certified  operations  include 
certification  certificates,  notices  of 
denial  of  certification,  notification  of 
noncompliance,  notification  of 


noncompliance  correction,  notification 
of  proposed  suspension  or  revocation, 
notification  of  suspension  or  revocation, 
correspondence  with  applicants  and 
t:ertified  operations,  on-site  inspection 
reports,  documents  concerning  residue 
testing,  ami  internal  working  papers  and 
memorandums  concerning  applicants 
.111(1  certified  operations.  Examples  of 
records  created  or  received  by  the 
certifving  agent  pursuant  to  the 
accreditation  requirements  include 
operations  manuals;  policies  and 
procedures  documents  (personnel, 
administrative);  training  records;  annual 
performance  evaluations  and  supporting 
documents;  conflict  of  interest 
disclosure  reports  and  supporting 
documents;  annual  program  review 
working  papers,  memorandums,  letters, 
and  reports;  fee  schedules;  annual 
reports  of  operations  granted 
certification;  application  materials 
submitted  to  the  NOP;  correspondence 
received  from  and  sent  to  USDA:  and 
annual  reports  to  the  Administrator. 
The  certifying  agent  must  make  all 
records  available  for  inspection  and 
copying  during  normal  business  hours 
by  authorized  representatives  of  the 
Secretarv  and  the  applicable  SOP's 
governing  State  official.  In  the  event  that 
the  certifving  agent  dissolves  or  loses  its 
accreditation,  it  must  transfer  to  the 
Administrator  and  make  available  to 
anv  applicable  SOP's  governing  State 
official  all  records  or  copies  of  records 
concerning  its  certification  activities. 
This  requirement  for  the  transfer  of 
records  does  not  apply  to  a  merger,  sale, 
or  other  transfer  of  ownership  of  a 
certifying  agent. 

Certifving  agents  are  also  required  to 
prevent  conflicts  of  interest  and  to 
require  the  completion  of  an  annual 
conflict  of  interest  disclosure  report  by 
all  persons  who  review  applications  for 
certification,  perform  on-site 
inspections,  review  certification 
documents,  evaluate  qualifications  for 
certification,  make  recommendations 
concerning  certification,  or  make 
certification  decisions  and  all  parties 
responsibly  connected  to  the  certifying 
agent  Coverage  of  the  conflict  of 
interest  provisions  extends  to 
immediate  family  members  of  persons 
required  to  complete  an  annual  conflict 
of  interest  disclosure  report.  A  certifying 
agent  mav  not  certify  a  production  or 
handling  operation  if  the  certifying 
agent  or  a  responsibly  connected  party 
of  such  certifying  agent  has  or  has  held 
a  commercial  interest  in  the  production 
or  handling  operation,  including  an 
immediate  family  interest  or  the 
provision  of  consulting  services,  within 
the  12-month  period  prior  to  the 
application  for  certification.  A  certifying 


agent  may  certify  a  production  or 
handling  operation  if  any  employee, 
inspector,  contractor,  or  other  personnel 
of  the  certifying  agent  has  or  has  held 
a  commercial  interest,  including  an 
immediate  family  interest  or  the 
provision  of  consulting  sen-ices,  within 
the  12-month  period  prior  to  the 
application  for  certification.  However, 
such  persons  must  be  excluded  from 
work,  discussions,  and  decisions  in  all 
stages  of  the  certification  process  and 
the  monitoring  of  the  entity  in  which 
they  have  or  have  held  a  commercial 
interest.  The  acceptance  of  payment, 
gifts,  or  favors  of  any  kind,  other  than 
prescribed  fees,  from  any  business 
inspected  is  prohibited.  However,  a 
certifying  agent  that  is  a  not-for-profit 
organization  with  an  Internal  Revenue 
Code  tax  exemption  or.  in  the  case  of  a 
foreign  certifj'ing  agent,  a  comparable 
recognition  of  not-for-profit  status  from 
its  government,  may  accept  voluntary 
labor  from  certified  operations. 
Certifying  agents  are  also  prohibited 
from  giving  advice  or  providing 
consultancy  services  to  certification 
applicants  or  certified  operations  for 
overcoming  identified  barriers  to 
certification.  To  further  ensure  against 
conflict  of  interest,  the  certif>'ing  agent 
must  ensure  that  the  decision  to  certify 
an  operation  is  made  by  a  person 
different  from  the  person  who 
conducted  the  on-site  inspection. 

The  certifying  agent  must  reconsider 
a  certified  operation's  application  for 
certification  when  the  certifying  agent 
determines,  within  12  months  of 
certifying  the  operation,  that  a  person 
participating  in  the  certification  process 
and  covered  under  section 
205.501(c)(ll)(ii)  has  or  had  a  conflict  of 
interest  involving  the  applicant.  If 
necessary,  the  certifying  agent  must 
perform  a  new  on-site  inspection.  All 
costs  associated  with  a  reconsideration 
of  an  application,  including  onsite 
inspection  costs,  shall  be  borne  by  the 
certifying  agent.  When  it  is  determined 
that,  at  the  time  of  certification,  a 
conflict  of  interest  existed  between  the 
applicant  and  a  person  covered  under 
section  205.501(c)(ll)(i),  the  certifying 
agent  must  refer  the  certified  operation 
to  a  different  accredited  certifying  agent 
for  recertification.  The  certifying  agent 
must  also  reimburse  the  operation  for 
the  cost  of  the  recertification. 

No  accredited  certifying  agent  may 
exclude  from  participation  in  or  deny 
the  benefits  of  the  NOP  to  any  person 
due  to  discrimination  because  of  race, 
color,  national  origin,  gender,  religion, 
age.  disability,  political  beliefs,  sexual 
orientation,  or  marital  or  family  status. 
Accredited  certifying  agents  must  accept 
all  production  and  handling 


applications  that  fall  within  their  areas 
of  accreditation  and  certify  all  qualified 
applicants,  to  the  extent  of  their 
administrative  capacity  to  do  so, 
without  regard  to  size  or  membership  in 
any  association  or  group. 

Renewal  of  Accreditation 

To  avoid  a  lapse  in  accreditation, 
certifying  agents  must  apply  for  renewal 
of  accreditation  at  least  6  months  prior 
to  the  fifth  anniversary  of  issuance  of 
the  notification  of  accreditation  and 
each  subsequent  renewal  of 
accreditation.  The  Administrator  will 
send  the  certifying  agent  a  notice  of 
pending  expiration  of  accreditation 
approximately  1  year  prior  to  the 
scheduled  date  of  expiration.  The 
accreditation  of  certifying  agents  who 
make  timely  application  for  renewal  of 
accreditation  will  not  expire  during  the 
renewal  process.  The  accreditation  of 
certifying  agents  who  fail  to  make 
timely  application  for  renewal  of 
accreditation  will  expire  as  scheduled 
unless  renewed  prior  to  the  scheduled 
expiration  date.  Certifying  agents  with 
an  expired  accreditation  must  not 
perform  certification  activities  imder  the 
Act  and  these  regulations. 

Following  receipt  of  the  certifying 
agent's  annual  report  and  fees  and  the 
results  of  a  site  evaluation,  the 
Administrator  will  determine  whether 
the  certifying  agent  remains  in 
compliance  with  the  Act  and 
regulations  and  should  have  its 
accreditation  renewed.  Upon  a 
determination  that  the  certifying  agent 
is  in  compliance  with  the  Act  and 
regulations,  the  Administrator  will  issue 
a  notice  of  renewal  of  accreditation.  The 
notice  of  renewal  will  specify  any  terms 
and  conditions  that  must  be  addressed 
by  the  certifying  agent  and  the  time 
within  which  those  terms  and 
conditions  must  be  satisfied.  Renewal  of 
accreditation  will  be  for  5  years.  Upon 
a  determination  that  the  certifying  agent 
is  not  in  compliance  with  the  Act  and 
regulations,  the  Administrator  will 
initiate  proceedings  to  suspend  or 
revoke  the  certifying  agent's 
accreditation.  Any  certifying  agent 
subject  to  a  proceeding  to  suspend  or 
revoke  its  accreditation  may  continue  to 
perform  certification  activities  pending 
resolution  of  the  proceedings  to  suspend 
or  revoke  the  accreditation. 

Amending  Accreditation 

An  accredited  certifying  agent  may 
request  amendment  to  its  accreditation 
at  any  time.  The  application  for 
amendment  must  be  sent  to  the 
Administrator  and  must  contain 
information  applicable  to  the  requested 
change  in  accreditation,  a  complete  and 


accurate  update  of  the  certifying  agent's 
application  information  and  evidence  of 
expertise  and  ability,  and  the  applicable 
fees. 

Accreditation — Changes  Based  on 
Comments 

This  subpart  differs  from  the  proposal 
in  several  respects  as  follows: 

(1)  Advice  and  Consultancy  Services. 
We  have  amended  section 
205.501(a)(ll)(iv)  to  clarify  that 
certifying  agents  are  to  prevent  conflicts 
of  interest  by  not  giving  advice  or 
providing  consultancy  services  to 
applicants  for  certification  and  certified 
operations  for  overcoming  identified 
barriers  to  certification.  This 
amendment  has  been  made  in  response 
to  a  commenter  who  stated  that  the 
provisions  of  section  205.501(a)(ll){iv), 
as  proposed,  seemed  to  preclude  the 
providing  of  advice  and  educational 
workshops  and  training  programs.  It 
was  not  our  intent  to  prevent  certifying 
agents  from  sponsoring  in-house 
publications,  conferences,  workshops, 
informational  meetings,  and  field  days 
for  which  participation  is  voluntary  and 
open  to  the  general  public.  The 
provisions  as  originally  proposed  and  as 
amended  are  intended  to  prohibit 
certifying  agents  from  telling  applicants 
and  certified  operations  how  to 
overcome  barriers  to  certification 
identified  by  the  certifying  agent.  It 
would  be  a  conflict  of  interest  for  a 
certifying  agent  to  tell  an  operation  how 
to  comply  inasmuch  as  the  certifying 
agents  impartiality  and  objectivity  will 
be  lost  should  the  advice  or  consultancy 
prove  ineffective  in  resolving  the 
noncompliance.  The  provisions  of 
section  205.501(a)(ll)(iv)  are  consistent 
with  ISO  Guide  61. 

To  further  clarify  this  issue,  we  have 
also  amended  section  205.501(a)(16)  by 
adding  "for  certification  activities"  after 
the  word,  "charges." 

(2)  Conflicts  of  Interest — Persons 
Covered.  We  have  amended  section 
205.501(a)(ll)(v)  to  limit  the  completion 
of  armual  conflict  of  interest  disclosure 
reports  to  all  persons  who  review 
applications  for  certification,  perform 
on-site  inspections,  review  certification 
documents,  evaluate  qualifications  for 
certification,  make  recommendations 
concerning  certification,  or  make 
certification  decisions  and  all  parties 
responsibly  connected  to  the  certifying 
agent.  A  commenter  recommended 
amending  section  205.501(a){ll)(v)  to 
have  it  apply  to  all  persons  with  direct 
oversight  of  or  participation  in  the 
certification  program  rather  than  all 
persons  identified  in  section 
205. 504(a)(2).  Section  205.504(a)(2) 
includes  all  persormel  to  be  used  in  the 


certification  operation,  including 
administrative  staff,  certification 
inspectors,  members  of  any  certification 
review  and  evaluation  committees, 
contractors,  and  all  parties  responsibly 
connected  to  the  certifying  agent.  We 
have  decided  that  completion  of  annual 
conflict  of  interest  disclosure  reports  by 
persons  not  involved  in  the  certification 
process  or  responsibly  connected  to  the 
certifying  agent  is  unnecessary.  As 
amended,  section  205.501  (a)(il)(v) 
includes  all  persons  with  the 
opportunity  to  influence  the  outcome  of 
a  decision  on  whether  to  certify  a 
specific  production  or  handling 
operation.  Completed  conflict  of  interest 
disclosure  reports  will  be  used  by 
certifying  agents  to  identify  persons 
with  interests  in  applicants  for 
certification  and  certified  operations 
that  may  affect  the  impartiality  of  such 
persons. 

(3)  Reporting  Certifications  Granted. 
We  have  amended  section 
205.501(a)(15)(ii)  (formerly  section 
205.501(a)(14){ii))  by  replacing  "a 
quarterly  calendar  basis"  with  "January 
2  of  each  year."  A  commenter  stated 
that  the  requirement  that  certifying 
agents  report  certifications  that  they 
have  granted  on  a  quarterly  basis  to  the 
Administrator  is  burdensome.  The 
commenter  requested  that  section 
205.501(a)(l4){ii)  be  amended  to  require 
a  midyear  or  end-year  reporting.  Section 
205.501(a)(15)(ii)  now  requires  the 
certifying  agent  to  submit  a  list,  on 
January  2  of  each  year,  including  the 
name,  address,  and  telephone  number  of 
each  operation  granted  certification 
during  the  preceding  year.  Certifying 
agents  can  fulfill  this  requirement  bv 
providing  an  up-to-date  copy  of  the  list 
of  producers  and  handlers  required  to 
be  made  available  to  the  public  bv 
section  205.504(b)(5)(ii). 

(4)  Notification  of  Inspector.  We  have 
added  a  new  section  205.501(a)(18) 
requiring  the  certifying  agent  to  provide 
the  inspector,  prior  to  each  on-site 
inspection,  with  previous  on-site 
inspection  reports  and  to  notify  the 
inspector  of  the  certifying  agent's 
decision  relative  to  granting  or  denying 
certification  to  the  applicant  site 
inspected  by  the  inspector.  Such 
notification  must  identify  anv 
requirements  for  the  correction  of  minor 
noncompliances.  We  have  made  this 
addition  because  we  agree  with  the 
commenter  that  such  information 
should  be  provided  to  the  inspector  and 
because  the  requirements  are  consistent 
with  ISO  Guide  61. 

(5)  Acceptance  of  Applications.  We 
have  added  a  new  section  205.501(a)(19) 
requiring  the  certifying  agent  to  accept 
all  production  or  handling  applications 
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for  certification  that  fall  within  tht- 
certif\ing  agent's  areas  of  accreditation 
and  to  certif\'  all  qualified  applicants,  to 
the  extent  of  their  administrative 
capacity  to  do  so.  without  regard  to  size 
or  membership  in  any  association  or 
group  We  have  made  this  addition 
because  we  agree  with  the  many 
commenters  who  requested  that 
certifying  agents  be  required  to  certify 
all  qualified  applicants  We  recognize, 
however,  that  there  may  be  times  when 
the  certif\'ing  agent's  workload  or  the 
size  of  Its  client  base  might  make  it 
necessary  for  the  certifying  agent  to 
decline  acceptance  of  an  application  for 
certification  within  its  area  of 
accreditation.  This  is  why  we  have 
included  the  proviso,  "to  the  extent  of 
their  administrative  capacity  to  do  so." 
We  have  included  'without  regard  to 
size  or  membership  in  any  association 
or  group  "  to  address  commenter 
concerns  about  discrimination  in  the 
providing  of  certification  services.  This 
addition  is  consistent  with  ISO  Guide 
61. 

(6)  Abilitv  to  Complv  with  SOP  We 
have  added  a  new  section  205.501(a)(2O) 
requiring  the  certifv'ing  agent  to 
demonstrate  its  ability  to  comply  with 
an  SOP.  to  certify  organic  production  or 
handling  operations  within  the  State 
This  change,  as  pointed  out  by  a  State 
commenter.  is  necessary  to  clarify  that 

a  certifving  agent  must  be  able  to 
comply  with  an  SOP  to  certifv' 
production  or  handling  operations 
within  that  State. 

(7)  Performance  Evaluation.  We  have 
amended  section  205.501(a)(6)  by 
replacing  "appraisal"  with  '"evaluation  " 
and  expanding  the  coverage  from 
inspectors  to  persons  who  review 
applications  for  certification,  perform 
on-site  inspections,  review  certification 
documents,  evaluate  qualifications  for 
certification,  make  recommendations 
concerning  certification,  or  make 
certification  decisions.  Corresponding 
amendments  have  also  been  made  to 
section  205.510(a)(4)  Further,  we  have 
amended  section  205.501(a)(6)  to  clarify 
that  the  deficiencies  to  be  corrected  are 
deficiencies  in  certification  services.  We 
changed  "appraisal  "  to  "evaluation  "  at 
the  request  of  a  State  commenter  who 
pointed  out  that  State  inspectors 
generally  perform  other  duties  in 
addition  to  the  inspection  of  organic 
production  or  handling  operations  We 
concur  that  this  change  will  help 
differentiate  between  the  State's 
employee  performance  appraisal  for  all 
duties  as  a  State  employee  and  the 
evaluation  of  certification  services 
provided  under  the  NOP.  Expanding  the 
coverage  from  inspectors  to  all  persons 
involved  in  the  certification  process 


makes  the  regulation  consistent  with 
I.SO  Guide  61.  Sections  205.505(a)(3) 
and  205  510(a)(4)  have  been  amended  to 
make  their  language  consistent  with  the 
changes  to  section  205.501(a)(6). 

(8)  Annual  Program  Evaluation.  We 
have  amended  section  205.501(a)(7)  by 
replacing  "evaluation  "  with  "review" 
and  by  replacing  "evaluations"  with 
"reviews."  A  commenter  suggested 
amending  section  205.501(a)(7)  by 
replacing  the  requirement  of  an  annual 
program  evaluation  with  an  annual 
review  of  program  activities.  We  agree 
that  "'review"  is  a  more  appropriate 
term  than  "evaluate  "  since  to  review  is 
to  examine,  report,  and  correct  while 
evaluate  is  more  in  the  nature  of 
assessing  value.  We  have  not.  however, 
accepted  that  portion  of  the 
commenters  suggestion  which  would 
have  removed  the  reference  to  the 
review  being  conducted  by  the 
certif\ing  agent's  staff,  an  outside 
auditor,  or  a  consultant  who  has  the 
expertise  to  conduct  such  reviews.  We 
have  not  accepted  this  suggestion 
because  the  comment  would  have 
limited  the  review  to  being  conducted 
bv  the  certifying  agent  with  no 
requirement  that  the  certifying  agent  be 
qualified  to  conduct  the  review. 
Another  commenter  wanted  to  change 
the  requirement  to  an  annual 
assessment  of  the  quality  of  the 
inspection  system.  We  have  not 
accepted  this  suggestion  because  it  can 
be  interpreted  as  narrowing  the  scope  of 
the  review  from  the  full  certification 
program  to  just  the  inspection 
component  of  the  certification  program. 
This  commenter  would  also  have 
limited  the  review  to  being  conducted 
by  the  certifying  agent  with  no 
requirement  that  the  certifying  agent  be 
qualified  to  conduct  the  review.  We 
believe  that  narrowing  the  scope  of  the 
review  would  be  inconsistent  with  ISO 
Guide  65.  It  is  also  inconsistent  with  our 
intent  that  the  entire  certification 
program  be  reviewed  annually.  We  also 
received  a  comment  stating  that  it  is  a 
violation  of  ISO  Guide  65  to  have  staff 
perform  an  internal  review.  We  disagree 
with  this  commenter.  ISO  Guide  65 
provides  that  the  certification  body  shall 
conduct  periodic  internal  audits 
covering  all  procedures  in  a  planned 
and  systematic  manner.  Sections 
205.5'05(a)(4)  and  205.510(a)(4)  have 
been  amended  to  make  their  language 
consistent  with  the  changes  to  section 
205.501(a)(7). 

(9)  Certification  Decision.  We  have 
added  a  new  section  205.501  (a)(ll)(vi) 
that  requires  the  certifying  agent  to 
ensure  that  the  decision  to  certify  an 
operation  is  made  by  a  person  different 
from  the  person  who  carried  out  the  on- 


site  inspection.  Commenters  requested 
that  this  provision  be  added  to  the 
requirement  that  certifying  agents 
prevent  conflicts  of  interest.  We  concur 
with  the  request  because  it  clearly 
separates  the  act  of  inspecting  an 
organic  operation  from  the  act  of 
granting  certification.  This  addition  is 
also  consistent  with  ISO  Guide  65, 
section  4.2(f).  which  requires  that  the 
certification  body  ensure  that  each 
decision  on  certification  is  taken  by  a 
person  different  from  those  who  carried 
out  the  evaluation. 

(10)  Determination  of  Conflict  of 
Interest.  We  have  added  a  new  section 
205.501(a)(12)  addressing  situations 
where  a  conflict  of  interest  present  at 
the  time  of  certification  is  identified 
after  certification.  Several  commenters 
requested  the  addition  of  a  provision 
that,  if  a  conflict  of  interest  is  identified 
within  12  months  of  certification,  the 
certifying  agent  must  reconsider  the 
application  and  may  reinspect  the 
operation  if  necessary.  We  agree  with 
the  commenters  that  the  issue  of 
conflicts  of  interest  present  at  the  time 
of  certification  but  identified  after 
certification  need  to  be  addressed  in  the 
regulations.  Accordingly,  we  have 
provided  that  an  entity  accredited  as  a 
certifying  agent  must  reconsider  a 
certified  operation's  application  for 
certification  and.  if  necessary,  perform  a 
new  on-site  inspection  when  it  is 
determined,  within  12  months  of 
certifying  the  operation,  that  any  person 
participating  in  the  certification  process 
and  covered  under  section 
205.501(a)(ll)(ii)  has  or  had  a  conflict  of 
interest  involving  the  applicant. 
Because  the  certifying  agent  is 
responsible  for  preventing  conflicts  of 
interest,  all  costs  associated  with  a 
reconsideration  of  application, 
including  onsite  inspection  costs,  must 
be  borne  by  the  certifying  agent. 
Further,  a  certifying  agent  must  refer  a 
certified  operation  to  a  different 
accredited  certifying  agent  for 
recertification  when  it  is  determined 
that  any  person  covered  under  section 
205.501(a)(ll)(i)  at  the  time  of 
certification  of  the  applicant  had  a 
conflict  of  interest  involving  the 
applicant.  Because  the  certifying  agent 
is  responsible  for  preventing  conflicts  of 
interest,  the  certifying  agent  must 
reimburse  the  operation  for  the  cost  of 
the  recertification.  Sections 
205.501(a)(l2)  through  205.501(a)(17) 
have  been  redesignated  as  sections 
205.501(a)(13)  through  205.501(a)(18), 
respectively. 

(11)  Financial  Security.  We  published 
an  advanced  notice  of  proposed 
rulemaking  and  request  for  comments 
regarding  financial  security  in  the 


August  9,  2000,  issue  of  the  Federal 
Register.  We  issued  a  news  release 
announcing  the  Federal  Register 

publication  on  August  9,  2000. 
Numerous  commenters  expressed 
concern  about  reasonable  security 
relative  to  its  amount  and  impact  on 
small  certifying  agents.  A  few 
commenters  requested  a  definition  for 
reasonable  security.  Others  stated  that 
the  formula  for  determining  the  amount 
of  seciu-ity  should  be  published  in  the 
Federal  Register.  The  March  13,  2000. 
NOP  proposed  rule  stated  that  the 
amoimt  and  terms  of  reasonable 
financial  security  would  be  the  subject 
of  additional  rulemaking.  The  August  9, 
2000.  advanced  notice  of  proposed 
rulemaking  solicited  comments  on  all 
aspects  of  reasonable  seciuity  and 
protection  of  the  rights  of  program 
participants.  We  requested  comments 
from  any  interested  parties,  including 
producers  and  handlers  of  organic 
agricultural  products,  certifying  agents, 
importers  and  exporters,  the 
international  commxmity,  and  any  other 
person  or  group.  Six  questions  were 
provided  to  facilitate  public  comment 
on  the  advanced  notice  of  proposed 
rulemaking.  Comments  addressing  other 
relevant  issues  were  also  invited.  The 
questions  posed  in  the  advanced  notice 
of  proposed  rulemaking  were: 

(a)  From  what  risks  or  events  might  a 
customer  of  a  private  certifying  agent 
require  reasonable  security? 

(b)  What  are  the  financial 
instrument(s)  that  could  provide  the 
reasonable  seciurity  to  protect  customers 
from  these  events? 

(c)  What  dollar  amounts  of  security 
would  give  reasonable  protection  to  a 
customer  of  a  private  certifying  agent? 

(d)  What  are  the  financial  costs  to 
private  certifiers,  especially  small 
certifiers,  of  providing  reasonable 
securify? 

(e)  Do  the  risks  or  events  provided  in 
response  to  question  #1  necessarily 
require  financial  compensation? 

(f)  Are  there  situations  in  which 
reasonable  security  is  not  needed? 

Following  analysis  of  the  comments 
received,  we  will  publish  a  proposed 
rule  on  reasonable  security  in  the 
Federal  Register.  The  public  will  again 
be  invited  to  submit  comments.  The 
proposed  rule  will  include  the  proposed 
regulation,  an  explanation  of  the 
decision-making  process,  an  analysis  of 
the  costs  and  benefits,  the  effects  on 
small  businesses,  and  an  estimate  of  the 
paperwork  burden  imposed  by  the 
regulation. 

(12)  Use  of  Identifying  Mark.  We  have 
amended  section  205.501(b)(2)  to  clarify 
that  all  certifying  agents  (private  and 
State)  certifying  production  or  handling 


operations  within  a  State  with  more 
restrictive  requirements,  approved  by 
the  Secretary,  shall  require  compliance 
with  such  requirements  as  a  condition 
of  use  of  their  identifying  mark  by  such 
operations.  Numerous  conmienters 
stated  that  they  wanted  USDA  to  permit 
higher  production  standards  by  private 
certifying  agents.  See  also  item  17  under 
Accreditation — Changes  Requested  But 
Not  Made.  This  amendment  is  intended 
to  further  clarify  ovu-  position  that  no 
certifying  agent  (State  or  private)  may 
establish  or  require  compliance  with  its 
ovfn  organic  standards.  It  is  an  SOP,  not 
a  State  certifying  agent,  that  receives 
approval  from  the  Secretary  for  more 
restrictive  requirements.  See  also  item  7 
imder  Accreditation — Clarifications. 

(13)  Transfer  of  Records.  To  address 
the  issues  of  a  merger,  sale,  or  other 
transfer  of  ownership,  we  have  added 
the  following  to  the  end  of  section 
205.501(c)(3);  "Provided.  That,  such 
transfer  shall  not  apply  to  a  merger,  sale, 
or  other  transfer  of  ownership  of  a 
certifying  agent."  Commenters 
suggested  amending  section 
205.501(c)(3)  to  provide  for  the  transfer 
of  records  accumulated  from  the  time  of 
accreditation  to  the  Administrator  or  his 
or  her  designee,  another  accredited 
certifying  agent,  or  an  SOP's  governing 
State  official  in  a  State  where  such 
official  exists.  It  was  also  stated  that  this 
section  needs  to  take  into  accovuit  a 
certifying  agent's  decision  to  merge  or 
transfer  accounts  to  another  certifying 
agent  in  the  case  of  loss  of  accreditation. 
Under  the  NOP,  should  a  certifying 
agent  dissolve  or  lose  its  accreditation, 
its  certified  operations  will  be  free  to 
seek  certification  with  the  accredited 
certifying  agent  of  their  choice. 
Accordingly,  it  would  be  inappropriate 
to  automatically  transfer  an  operation's 
records  to  another  certifying  agent  as 
requested  by  the  coimnenters.  However, 
in  analyzing  the  comments,  we  realized 
that  a  provision  was  needed  for  a 
merger,  sale,  or  other  transfer  of 
ownership  of  a  certifying  agent;  thus, 
the  amendment  to  section  205.501(c)(3). 
Section  205.505(b)(3)  has  been  amended 
to  make  its  language  consistent  with  the 
changes  to  section  205.501(c)(3). 

(14)  Fees  for  Information.  We  have 
amended  section  205.504(b)(5)  by 
inserting  "including  any  fees  to  be 
assessed"  after  the  word,  "used."  This 
change  is  made  in  response  to  the 
question  of  whether  fees  may  be  charged 
for  making  information  available  to  the 
public.  It  is  our  intent  that  certifying 
agents  may  charge  reasonable  fees  for 
document  search  time,  duplication,  and. 
when  applicable,  review  costs.  We 
anticipate  that  review  costs  will  most 
likely  be  incurred  when  the  information 


requested  is  located  within  documents 
which  may  contain  confidential 
business  information. 

(15)  Information  Available  to  the 
Public.  We  have  amended  section 
205.504(b)(5)(ii)  by  adding  products 
produced  to  the  information  to  be 
released  to  the  public.  This  addition 
responds  in  an  alternate  way  to 
commenters  who  wanted  the 
information  included  on  certificates  of 
organic  operation.  That  request  was 
denied;  see  item  4,  Changes  Requested 
But  Not  Made,  under  subpart  E. 
Certification.  This  addition  is  consistent 
with  ISO  Guide  61. 

(16)  Equivalency  of  Certification 
Decisions  and  Statement  of  Agreement. 
We  have  amended  sections 
205.501(a)(12)  (redesignated  as 
205.501(a)(13))  and  205.505(a)(1)  by 
deleting  the  words.  "USDA  accredited" 
and  "as  equivalent  to  its  own."  and 
adding  to  the  end  thereof:  "accredited  or 
accepted  by  USDA  pursuant  to  section 
205.500  '  We  have  made  this 
amendment  to  clarify  that  the  provision 
applies  to  certification  decisions  by 
domestic  certifying  agents  as  well  as 
foreign  certifying  agents  accredited  or 
accepted  bv  USDA  pursuant  to  section 
205.500. 

There  were  many  comments  in 
support  of  section  205. 501(a)(12)  as 
written.  However  some  did  not  agree 
that  certifying  agents  should  have  to 
recognize  another  agent's  decision  as 
equivalent  to  their  own.  These 
conmienters  want  to  maintain  the  right 
and  ability  not  to  use  their  seal  oh  a 
product  that  does  not  meet  their 
standards.  The  most  strongly  voiced 
comment  stated:  "delete  section 
205.501(a)(12)  and  section  205.505(a)(1). 
The  requirements  constitute  a  "taking" 
in  violation  of  the  Fifth  Amendment 
and  are  unnecessary  to  accomplish  the 
goal  of  establishing  a  consistent 
standard  and  facilitating  trade.  " 

We  do  not  concur  witn  the 
commenters  who  want  to  change 
sections  205.501(a)(12)  and 
205.505(a)(1).  We  also  do  not  agree  with 
the  comment  that  sections 
205.501(a)(12)  and  205.505(a)(1) 
constitute  a  taking  in  violation  of  the 
Fifth  Amendment  and  are  unnecessary 
to  accomplish  the  goal  of  establishing  a 
consistent  standard  and  facilitating 
trade.  We  believe  that,  to  accomplish 
the  goal  of  establishing  a  consistent 
standard  and  to  facilitate  trade,  it  is  vital 
that  an  accredited  certifying  agent 
accept  the  certification  decisions  made 
by  another  certifying  agent  accredited  or 
accepted  by  USDA  pursuant  to  section 
205.500.  All  domestic  organic 
production  and  handling  operations, 
unless  exempted  or  excluded  imder 
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section  205.101.  must  be  certified  to 
these  national  standards  and.  when 
applicable,  any  State  standards 
approved  bv  the  Secretary-  All  domestic 
certified  operations  must  be  certified  by 
a  certiK'ing  agent  accredited  by  the 
Administrator  No  USDA-accredited 
certifying  agent,  domestic  or  foreign, 
mav  establish  or  require  compliance 
with  its  own  organic  standards 
Certifying  agents  are  not  required  to 
have  an  identifying  mark  for  use  under 
the  NOP.  However,  if  a  certifying  agent 
is  going  to  use  an  identifying  mark 
under  the  NOP.  the  use  of  such  mark 
must  be  voluntary  and  available  to  all  of 
the  certif\'ing  agent's  clients  certified 
under  the  NOP.  Accordingly,  we  have 
not  changed  the  requirement  that  a 
certif\ing  agent  accept  the  certification 
decisions  made  bv  another  L'SDA- 
accredited  certifying  agent.  We  have, 
however,  as  noted  above,  amended  both 
sections  to  require  that  USDA- 
accredited  certifying  agents  accept  the 
certification  decisions  made  by  another 
certifying  agent  accredited  or  accepted 
by  USDA  pursuant  to  section  205.500. 

'  (17)  Granting  Accreditation  We  have 
made  editorial  changes  to  section 
205.506  consistent  with  the  suggestion 
that  we  replace  "approval  of 
accreditation  "  with  "granting  of 
accreditation."  In  the  title  to  section 
205.506.  we  have  replaced  'Approval 
of  with  "Granting."  In  section 
205.506(a).  we  have  replaced 
'approved'  with  "granted.  "  and  in 
section  205.506(b),  we  have  replaced 
"approval  "  with  "the  granting"  We 
have  made  these  change  because,  under 
the  NOP.  we  grant  accreditation  rather 
than  approve  accreditation. 
(18)  Convction  of  Minor 
S'oncompliances  We  have  added  a  new- 
section  205.506(b)(3)  providing  that  the 
notification  granting  accreditation  will 
state  anv  terms  and  conditions  for  the 
correction  of  minor  noncompliances. 
Commenters  requested  the  addition  of 
language  to  section  205  506(b)  which 
would  clarify-  that  the  Administrator 
may  accredit  with  required  corrective 
actions  for  minor  noncompliances  In 
the  proposed  rule,  we  addressed 
accreditation  subject  to  the  correction  of 
minor  noncompliances  at  section 
205.510(a)(3).  We  agree  with 
commenters  that,  for  the  purposes,  of 
clarity,  this  issue  should  also  be 
addressed  in  section  205.506  on  the 
granting  of  accreditation.  Accordinglv. 
we  have  added  new  section 
205.506(b)(3)  as  noted  above.  We  have 
also  retained  the  provisions  of  section 
205.510(a)(3).  which  requires  certif\-ing 
agents  to  annually  report  on  actions 
taken  to  satisfy  any  terms  and 
conditions  addressed  in  the  most  recent 


notification  of  accreditation  or  notice  of 
renewal  of  accreditation.  Section 
205.506(b)(3)  has  been  redesignated  as 
section  205  506(b)(4). 

(19)  Denial  of  Accreditation.  We  have 
amended  section  205.507  to  include 
noncompliance  and  resolution 
provisions  originally  included  by  cross- 
reference  to  section  205.665(a).  This 
cross-reference  created  confusion  for 
commenters,  regarding  section  205.665's 
applicability  U)  applicants  for 
accreditation  because  the  section  does 
not  specifically  address  applicants. 
Rather  than  specifically  identifying 
applicants  within  section  205.665.  we 
believe  the  issue  is  best  clarified  by 
addressing  nonc:ompliance  and 
resolution  within  section  205.507.  As 
amended,  section  205.507  now  states  in 
paragraph  (a)  that  the  written 
notification  of  noncompliance  must 
describe  each  noncompliance,  the  facts 
on  which  the  notification  is  based,  and 
the  date  by  which  the  applicant  must 
rebut  or  correct  each  noncompliance 
and  submit  supporting  documentation 
of  each  such  c:orrection  when  correction 
is  possible.  This  rewrite  of  paragraph  (a) 
also  enabled  us  to  eliminate  paragraph 
(b)  since  its  provisions  are  addressed  in 
amended  paragraph  (a).  The  section  also 
provides,  at  new  paragraph  (b),  that 
when  each  noncompliance  has  been 
resolved,  the  Program  Manager  will 
send  the  applicant  a  written  notification 
of  noncompliance  resolution  and 
proceed  with  further  processing  of  the 
application.  We  have  also  clarified  the 
applicant's  appeal  rights  by  adding  "or 
appeal  the  denial  of  accreditation  in 
accordance  with  section  205.681  by  the 
date  specified  in  the  notification  of 
accreditation  denial  "  to  the  end  of 
paragraph  (c). 

(20)  Reinstatement  of  Accreditation. 
We  have  amended  section  205.507(d)  by 
removing  the  requirement  that  a 
certifying  agent  that  has  had  its 
accreditation  suspended  reapply  for 
accreditation  in  accordance  with  section 
205  502.  In  its  place,  we  provide  that 
the  certifying  agent  may  request 
reinstatement  of  its  accreditation.  Such 
request  may  be  submitted  at  any  time 
unless  otherwise  stated  in  the 
notification  of  suspension.  Amended 
section  205.507(d)  also  provides  that  the 
certifying  agent's  request  must  be 
accompanied  by  evidence 
demonstrating  correction  of  each 
noncompliance  and  corrective  actions 
taken  to  comply  with  and  remain  in 
compliance  with  the  Act  and  the 
regulations  in  this  part.  We  have  made 
this  change  because  unlike  revocation, 
suspension  does  not  terminate  a 
certifying  agents  accreditation. 
Accordingly,  requiring  a  new- 


application  for  accreditation  is 
unnecessary  and  burdensome  on  the 
certifying  agent.  This  change  is 
consistent  with  changes  to  sections 
205.662(f)  and  205.665(g)(1).  which 
were  made  based  on  comments  received 
on  section  205.662(fl. 

(21)  Ineligible  for  accreditation.  We 
have  amended  section  205.507(d)  by 
deleting  "private  entity"  from  the  third 
sentence.  The  amended  sentence 
provides  that  "A  certifying  agent  whose 
accreditation  is  revoked  will  be 
ineligible  for  accreditation  for  a  period 
of  not  less  than  3  years  following  the 
date  of  such  determination."  Several 
commenters  recommended  deletion  of 
•private  entity"  so  that  private 
certifying  agents  would  be  regulated  on 
an  equivalent  basis  with  State  certifying 
agents.  It  is  our  intent  to  regulate  private 
and  State  certifying  agents  on  an 
equivalent  basis.  Accordingly,  we  made 
the  recommended  change. 

(22)  Peer  Review.  We  nave  amended 
section  205.509.  As  amended,  the 
section  requires  that  the  Administrator 
establish  a  peer  review  panel  pursuant 
to  FACA  (5  U.S.C.  App.  2  et  seq.).  The 
peer  review  panel  will  be  composed  of 
not  less  than  3  members  who  will 
annually  evaluate  the  NOP's  adherence 
to  the  accreditation  procedures  in 
subpart  F  of  these  regulations  and  ISO/ 
lEC  Guide  61,  General  requirements  for 
assessment  and  accreditation  of 
certification/registration  bodies,  and  the 
NOP's  accreditation  decisions.  This  will 
be  accomplished  through  the  review  of 
accreditation  procedures,  document 
review  and  site  evaluation  reports,  and 
accreditation  decision  documents  and 
documentation.  The  peer  review  panel 
will  report  its  finding,  in  writing,  to  the 
NOP's  Program  Manager.  We  developed 
this  approach  to  peer  review  as  a  means 
of  addressing  the  suggestions  of  the 
commenters  and  the  need  for 
administration  of  an  effective  and 
timely  accreditation  program. 

Many  commenters  wanted  the 
opening  language  in  the  first  sentence  of 
section  205.509  changed  from  "The 
Administrator  may"  to  the  "The 
Administrator  shall"  establish  a  peer 
review  panel  to  assist  in  evaluating 
applicants  for  accreditation,  amendment 
to  an  accreditation,  and  renewal  of 
accreditation  as  certifying  agents.  One  of 
the  most  frequent  comments,  including 
a  comment  by  the  NOSB.  was  that  peer 
reviewers  should  be  compensated  for 
their  time  and  expenses.  Many 
commenters  believe  also  that  the  peer 
review  process  should  be  collaborative. 
Some  commenters  who  wanted  this 
change  recognized  that  a  collaborative 
process  where  confidential  information 
was  shared  could  run  into  problems 
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because  FACA  (P.L.  92-463,  5  U.S.C. 
App)  meetings  are  open  to  the  public. 
They  advised  creating  a  FACA  panel  but 
restricting  public  access  during 
discussion  of  confidential  business 
information  based  on  5  U.S.C.  Section 
522b(c)(4)  of  the  Government  in  the 
Sunshine  Act. 

As  requested,  amended  section 
205.509  requires  the  formation  of  a  peer 
review  panel.  Also  as  requested,  peer 
reviewers,  who  will  serve  as  a  FACA 
committee,  will  be  reimbursed  for  their 
travel  and  per  diem  expenses.  The 
reviewers  will  also  work  collaboratively. 
We  have  not,  however,  provided  for 
collaborative  review  of  each  applicant 
for  accreditation  by  the  peer  review 
panel  because  of  the  administrative 
burden  that  an  outside  collaborative 
review  process  would  place  on  the  NOP. 
Currently,  there  are  36  private  and  13 
State  certifying  agencies.  It  is,  therefore, 
likely  that  USDA  will  receive 
approximately  50  applications  for 
accreditation  the  first  year  of  the 
program.  Given  the  need  to  make 
accreditation  decisions  in  a  timely, 
organized  fashion,  it  would  be  infeasible 
to  convene  a  panel  of  peers  for  each 
applicant  for  accreditation  prior  to 
rendering  a  decision  on  accreditation. 
However,  as  noted  above,  we  have 
provided  that  a  peer  review  panel  will 
annually  evaluate  the  NOP's  adherence 
to  the  accreditation  procedures  in 
subpart  F  of  these  regulations  and  ISO/ 
lEC  Guide  61,  General  requirements  for 
assessment  and  accreditation  of 
certification/registration  bodies,  and 
validate  the  NOP's  accreditation 
decisions. 

We  have  also  amended  current 
section  205.510(c)(3)  by  removing  the 
reference  to  reports  submitted  by  a  peer 
review  panel  to  make  that  section 
consistent  with  the  rewrite  of  section 
205.509. 

(23)  Expiration  of  accreditation.  We 
have  added  a  new  section  205.510(c)(1) 
which  provides  that  the  Administrator 
shall  send  the  accredited  certifying 
agent  a  notice  of  pending  expiration  of 
accreditation  approximately  1  year  prior 
to  the  scheduled  date  of  expiration.  A 
commenter  suggested  USDA  notification 
of  certifying  agents  at  least  1  year  prior 
to  the  scheduled  expiration  of 
accreditation.  We  have  made  the 
suggested  change  because  we  believe 
notification  about  1  year  prior  to 
expiration  will  facilitate  Uie  timely 
receipt  of  applications  for  renewal.  We 
have  redesignated  sections  205.510(c)(1) 
and  205.510(c)(2)  as  2D5.510(cK2)  and 
205.510(c)(3),  respectively. 

(24)  Amendments  to  Accreditation. 
We  have  added  a  new  section  205.510(f) 
to  provide  that  an  amendment  to  an 


accreditation  may  be  requested  at  any 
time.  The  application  for  amendment 
must  be  sent  to  the  Administrator  and 
must  contain  information  applicable  to 
the  requested  change  in  accreditation. 
The  application  for  amendment  must 
also  contain  a  complete  and  accurate 
update  of  the  information  submitted  in 
accordance  with  section  205.503. 
Applicant  information;  and  section 
205.504.  Evidence  of  expertise  and 
ability.  The  applicant  must  also  submit 
the  applicable  fees  required  in  section 
205.640.  We  have  added  this  new 
section  because  we  agree  with  the 
commenter  who  expressed  concern  that 
the  regulations  were  not  clear  regarding 
amendments  to  accreditation.  This 
addition  is  consistent  with  section 
205.510(a)(2)  which  allows  certifying 
agents  to  request  amendment  of  their 
accreditation  as  part  of  their  annual 
report  to  the  Administrator. 

Accreditation — Changes  Requested  But 
Not  Made 

This  subpart  retains  from  the 
proposed  rule,  regulations  on  which  we 
received  comments  as  follows: 

(1)  Accreditation  by  USDA.  A 
commenter  stated  that  ISO/IEC  Guide  61 
specifies,  but  the  proposed  rule  did  not 
specify,  the  requirements  for  USDA  to 
assess  and  accredit  certifying  agents. 
The  commenter  questioned  USDA's 
acceptance  internationally  as  a 
competent  accreditation  body.  A  few 
commenters  requested  that  USDA 
provide  certifying  agents  with  assurance 
of  international  trade  acceptance  of  the 
USDA's  accreditation  program  prior  to 
implementation  of  the  final  rule.  We  do 
not  believe  that  it  is  necessary  to 
include  in  these  regulations  detailed 
procedures  by  which  USDA  will  operate 
its  accreditation  program.  USDA  has 
developed  its  accreditation  and 
certification  programs  with  the  intent 
that  they  meet  or  exceed  international 
guidelines.  Every  country  will  make  its 
own  decision  regarding  acceptance  of 
this  accreditation  program.  Accordingly, 
while  we  do  not  anticipate  problems 
with  acceptance  of  our  accreditation 
program,  we  cannot  provide  assurance 
against  problems  as  requested  by  the 
commenters. 

(2)  Equivalency  at  the  European 
Community  (EC)  Level.  A  commenter 
requested  confirmation  that  an 
equivalency  agreement  would  be 
negotiated  at  the  EC  level  since  the  EC 
legislation  provides  for  the  basic  rules 
while  accreditation  of  certifying  agents 
is  a  task  for  each  member  state.  Another 
commenter  pointed  out  that  because 
Switzerland  has  the  same  regulations  as 
the  EC,  equivalency  would  have  to  be 
done  in  close  coordination  with  the  EC. 


The  commenter  went  on  to  sav  that 
according  to  Swiss  and  European 
practice,  not  only  the  organic  product, 
but  also  the  bodies  involved  will  be 
mutually  accepted.  This  commenter  also 
stated  that,  due  to  Swiss  import 
provisions,  brokers  must  be  subject  to  a 
certain  control.  Equivalency  will  be 
negotiated  between  the  United  States 
and  the  foreign  government  authoritv 
seeking  the  equivalency  agreement. 

(3)  Period  of  Accreditation.  It  was 
suggested  that  accreditation  should  be 
for  a  4-year  period  with  full 
reevaluation  occurring  once  every  4 
years  and  annual  surveillance  visits  in 
the  intervening  years.  We  do  not  concur 
with  changing  the  period  of 
accreditation  from  5  years  to  4  vears  as 
suggested.  The  5-year  period  that  we 
have  provided  that  accreditation  is 
consistent  with  the  Act,  which  provides 
that  accreditation  shall  be  for  a  period 
of  not  to  exceed  5  years.  The  commenter 
claims  that  the  international  norm  is  for 
full  reevaluations  to  take  place  once 
every  4  years  with  annual  sur\-eillance 
visits  in  the  intervening  years.  ISO 
Guide  61.  section  3.5.1,  provides  that 
the  accreditation  body  shall  have  an 
established  documented  program, 
consistent  with  the  accreditation 
granted,  for  carrying  out  periodic 
surveillance  and  reassessment  at 
sufficiently  close  inter\'als  to  verif\'  that 
its  accredited  body  continues  to  comply 
with  the  accreditation  requirements.  We 
believe  that  accreditation  for  5  years  is 
a  reasonable  period  of  time.  Further,  we 
believe  that  a  5-year  period  of 
accreditation  is  consistent  with  ISO 
Guide  61  inasmuch  as  we  require  an 
annual  evaluation  of  the  certification 
program;  annual  review  of  persons 
associated  with  the  certification  process, 
including  inspectors;  annual  reporting 
with  a  complete  and  accurate  update  of 
information  required  for  accreditation; 
and  one  or  more  site  evaluations  during 
the  period  of  accreditation  in  addition 
to  the  initial  site  evaluation  for  the 
period  of  accreditation.  Accordingly,  we 
have  not  made  the  recommended 
change. 

(4)  Accreditation  by  Private-Sector 
Accreditation  Bodies.  Numerous 
commenters  wanted  language  added  to 
section  205.500(c)  that  would  allow 
private  sector  accreditation  bodies  to 
accredit  foreign  certifying  agents.  For 
example,  several  commenters  suggested 
adding  a  provision  reading  as  follows: 
"The  foreign  certifying  agent  is 
accredited  by  a  private  accreditation 
body  recognized  by  the  USDA  as 
defined  by  an  equivalency  agreement 
negotiated  between  the  USDA  and  the 
accreditation  body"  Commenters  also 
wanted  us  to  amend  section  205.502(a) 
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to  recognize  accreditation  by  private 
accreditation  programs. 

USDA  is  the  accrediting  body  for  all 
accreditations  under  the  NOP  LIvSDA 
will  not  recognize  nongovernmental 
accrediting  bodies.  USDA  will  recognize 
foreign  certify-ing  agents  accredited  by  a 
foreign  government  authority  when 
USDA  determines  that  the  foreign 
government's  standards  meet  the 
requirements  of  the  NOP  or  when  an 
equivalency  agreement  has  been 
negotiated  between  the  United  States 
and  a  foreign  government. 

(5)  Requirements  for  Accreditation 
Some  commenters  requested  more 
specificitv  in  the  requirements  for 
accreditation  For  example,  one 
recommended  that  section  205.501(a)(1) 
should  include  the  requirement  that 
inspectors  demonstrate  completion  of  a 
specified  training  program  or  internship 
or  ongoing  education  and/or  licensing. 
Another  commenter  wanted  baseline 
criteria  for  denying  an  application  due 
to  expertise.  Still  others  wanted  a 
definition  for  (1)  'experience  and 
training  pertaining  to  organic/ 
sustainable  agricuUural  methods  and 
their  implementation  on  farm  or  in 
processing  facilities."  (2)  "trained 
certifving  agent  personnel."  and  (3) 
"reasonable  time  "  Finally,  one  wanted 
recordkeeping  and  evaluative  • 
parameters.  AMS  does  not  believe  that 
it  is  necessary  to  present  the 
requirements  for  accreditation  to  the 
extent  of  detail  requested  by  the 
commenters.  The  intent  is  to  provide 
flexibility  to  the  certifving  agents  such 
that  thev  can  tailor  their  policies  and 
procedures  to  the  nature  and  scope  of 
their  operation.  The  NOP  is  available  to 
respond  to  questions  and  to  assist 
certif\ing  agents  in  complying  with  the 
requirements  for  accreditation. 

(6)  Volunteer  Board  Members  Some 
commenters  suggested  amending 
section  205.501(a)(5)  to  include  a 
reference  to  committees  and  to  expand 
"sufficient  expertise  "  to  "sufficient 
balance  of  interests  and  expertise."  The 
commenters  proposed  the  amendment 
to  create  a  firewall  between  those 
persons  involved  in  decision  making 
and  the  volunteer  board  members. 
However,  the  purpose  of  section 
205.501(a)(5)  is  to  ensure  that  the 
persons  used  by  the  certifying  agent  to 
assume  inspection,  analysis,  and 
decision-making  responsibilities  have 
sufficient  expertise  in  organic 
production  or  handling  techniques  to 
successfuUv  perform  the  duties 
assigned.  Therefore,  we  have  not  made 
the  suggested  changes.  Conflict  of 
interest  guidelines  are  found  at  section 
205.501(a)(ll). 


Federal  Register / Vol.  65.  No.  246/Thursday,  December  21,  2000/Rules  and  Regulations        80607 


(7)  Confidentiality  A  commenter 
stated  that  Texas  law  prevents  the  Texas 
Department  of  Agriculture  from 
guaranteeing  confidentiality  to  its 
clients  Accordingly,  the  commenter 
requested  that  section  205.501  (a)(  10)  be 
amended  by  adding  to  the  end  thereof: 

"or  as  rtKiuired  by  State  statutes."  We 
have  not  made  the  suggested  change 
because  the  At;t  requires  that  the 
certifying  agent  maintain  strict 
confidentiality  with  respect  to  its  clients 
under  the  NOP  and  not  disclose  any 
business-related  information  concerning 
^uch  client  obtained  while 
implementing  the  Act.  To  be  accredited 
under  the  NOP.  certifying  agents  must 
fuUv  comply  with  the  requirements  of 
the  Act  and  these  regulations.  Further, 
no  SOP  will  be  approved  which  does 
not  complv  with  the  NOP. 

(8)  Certifying  Agent  Fees.  Several 
commenters  requested  that  the 
regulations  prohibit  royalty  formulas 
(i.e..  fees  from  every  certified  sale)  for 
certifving  agent  fees.  It  is  not  our  intent 
to  regulate  how  a  certifying  agent  sets  its 
fees  beyond  their  being  reasonable  and 
nondiscriminatory 

(9)  Conflicts  of  Interest.  We  received 
numerous  comments  stating  that  section 
205.501(a)(ll)(i)  was  too  restrictive  and 
unnecessary  due  to  the  provisions  of 
section  205.501(a)(ll)(ii)  to  prevent 
conflicts  of  interest.  Some  argued  that 
these  conflict  of  interest  provisions  are 
beyond  ISO  requirements  and  place  an 
undue  burden  on  membership  based . 
certifying  agents  and  the  entities  they 
serve  They  requested  a  conflict  of 
interest  policy  enabling  membership- 
based  certification  organizations  to 
continue  operating.  A  commenter 
suggested  that  section  205.501(a)(ll)  be 
amended  to  require  that  a  certifying 
agent's  board  members  sign  an  affidavit 
listing  potential  conflicts  of  interest, 
identify  issues  where  an  organization 
decision  might  help  them  personally, 
and  exclude  themselves  from  decision- 
making that  would  assist  them 
personally  This  commenter  proposed 
the  amendment  for  the  purpose  of 
creating  a  firewall  between  those 
persons  involved  in  certification 
decision-making  and  the  volunteer 
board  members. 

We  do  not  believe  that  the  conflict  of 
interest  prt)visions  are  too  restrictive. 
These  provisions  are  ver\'  similar  to 
conflict  of  interest  provisions  under 
other  USDA  programs  involving  public- 
private  partnerships  (e.g.,  grain 
inspection).  The  certifying  agent  and  its 
responsibly  connected  parties, 
including  volunteer  board  members, 
hold  positions  of  influence  over  the 
certifving  agents  employees  and 
persons  with  whom  the  certifying  agent 


contracts  for  such  services  as 
inspection,  sampling,  and  residue 
testing.  Therefore,  we  continue  to 
believe  that  avoiding  such  conflicts  of 
interest  is  necessary  to  maintain  the 
integrity  of  the  organic  certification 
process. 

(10)  Conflicts  of  Interest  and 
Prohibition  on  Certification.  A 
commenter  requested  that  we  include 
an  "or"  between  sections 
205.501(a)(ll)(i)  and  205.501(a)(ll)(ii). 
We  have  not  made  the  recommended 
change  because  both  sections  must  be 
complied  with;  they  are  not  mutually 
exclusive.  Section  205.501(a)(ll)(i) 
prohibits  the  certification  of  an 
applicant  when  the  certifying  agent  or  a 
responsibly  connected  party  of  such 
certifying  agent  has  or  has  held  a 
commercial  interest  in  the  applicant  for 
certification,  including  an  immediate 
family  interest  or  the  provision  of 
consulting  services,  within  the  12- 
month  period  prior  to  the  application 
for  certification.  When  the  certifying 
agent  and  its  responsibly  connected 
persons  are  free  of  any  conflict  of 
interest  involving  the  applicant  for 
certification,  the  applicant  may  be 
certified  if  qualified.  However,  section 
205.50l(a)(ll)(ii)  requires  the  certifying 
agent  to  exclude  any  person  (employees 
and  contractors  who  do  not  meet  the 
definition  of  responsibly  connected), 
including  contractors,  with  conflicts  of 
interest  from  work,  discussions,  and 
decisions  in  all  stages  of  the 
certification  process  and  the  monitoring 
of  certified  production  or  handling 
operations  for  all  entities  in  which  such 
person  has  or  has  held  a  commercial 
interest,  including  an  immediate  family 
interest  or  the  provision  of  consulting 
services,  within  the  12-month  period 
prior  to  the  application  for  certification. 

(11)  Gifts  and  Contributions. 
Commenters  recommended  that  section 
205.501(a){ll)(iii)  be  amended  to  allow 
not-for-profit  organizations  to  accept 
gifts  and  contributions  from  certified 
operations  for  those  programs  not 
directly  related  to  the  certifying  agent's 
organic  certification  activities.  They  also 
wanted  it  clarified  that  not-for-profit 
organizations  can  accept  voluntary  labor 
from  certified  operations  for  those 
programs  not  directly  related  to  the 
certifying  agent's  organic  certification 
activities.  We  have  not  made  the 
requested  changes.  First,  the  acceptance 
of  gifts  and  contributions  would 
constitute  a  conflict  of  interest  and 
would  be  contrary  to  ISO  Guide  61. 
Certifying  agents  must  have  the 
financial  stability  and  resources  to 
perform  their  certification  duties 
without  relying  on  gifts  and 
contributions  from  those  they  serve. 


Second,  we  have  not  added  the 
requested  provision  on  voluntary  labor 
because  section  205.501(a)(ll)(iii) 
already  addresses  the  acceptance  of 
voluntary  labor  by  not-for-profit 
organizations  from  certified  operations. 

(12)  Conflicts  of  Interest — 
Determination  Period.  Commenters 
wanted  to  increase  the  conflict 
determination  period  from  12  months  to 
24  months.  Some  also  wanted  the 
period  to  extend  for  2  years  after,  with 
the  exception  of  those  who  have  left  the 
employ  of  the  certifying  agent  or  are  no 
longer  under  contract  with  the  certifying 
agent. 

We  disagree  with  the 
recommendations  calling  for  a  longer 
precertification  conflict  of  interest 
prohibition  period.  We  continue  to 
believe  that  12  months  is  a  sufficient 
period  to  ensure  that  any  previous 
commercial  interest  would  not  create  a 
conflict  of  interest  situation  for  two 
reasons.  First,  this  time  period  is 
consistent  with  similar  provisions 
governing  conflicts  of  interest  for 
government  employees.  Second,  section 
205.501(a)(ll)(v)  requires  the 
completion  of  an  aimual  conflict  of 
interest  disclosure  report  by  all 
personnel  designated  to  be  used  in  the 
certification  operation,  including 
administrative  staff,  certification 
inspectors,  members  of  any  certification 
review  and  program  evaluation 
committees,  contractors,  and  all  parties 
responsibly  connected  to  the 
certification  operation.  This 
requirement  will  assist  certifying  agents 
in  complying  with  the  requirements  to 
prevent  conflicts  of  interest.  We  also 
continue  to  believe  that  a  longer 
prohibition  period  would  have  the  effect 
of  severely  curtailing  most  certifying 
agents'  ability  to  comply  with  the  Act's 
requirement  that  they  employ  persons 
with  sufficient  expertise  to  implement 
the  applicable  certification  program. 
Accordingly,  we  have  not  made  the 
recommended  change. 

The  change  recommended  by  the 
commenters  who  requested  that  the 
conflict  of  interest  determination  period 
extend  for  2  years  after  certification  is 
unnecessary.  Certifying  agents  and  their 
responsibly  connected  parties, 
employees,  inspectors,  contractors,  and 
other  personnel  are  prohibited  from 
engaging  in  activities  or  associations  at 
any  time  during  their  affiliation  with  the 
certifying  agent  which  would  result  in 
a  conflict  of  interest.  While  associated 
with  the  certifying  agent,  all  employees, 
inspectors,  contractors,  and  other 
personnel  are  expected  to  disclose  to  the 
certifying  agent  any  offer  of  employment 
they  have  received  and  not  immediately 
refused.  They  are  also  expected  to 


disclose  any  employment  "they  are 
seeking  and  any  arrangement  they  have 
concerning  future  employment  with  an 
applicant  for  certification  or  a  certified 
operation.  The  certifying  agent  would 
then  have  to  exclude  that  person  from 
work,  discussions,  and  decisions  in  all 
stages  of  the  certification  or  monitoring 
of  the  operation  making  the 
employment  offer.  If  a  certifying  agent 
or  a  responsibly  connected  party  of  the 
certifying  agent  has  received  and  not 
immediately  refused  an  offer  of 
employment,  is  seeking  employment,  or 
has  an  arrangement  concerning  future 
employment  with  an  applicant  for 
certification,  the  certifying  agent  may 
not  accept  or  process  the  application. 
Further,  certifying  agents  and 
responsibly  cormected  parties  may  not 
seek  employment  or  have  an 
arrangement  concerning  future 
employment  with  an  operation  certified 
by  the  certifying  agent  while  associated 
with  that  certifying  agent.  Certifying 
agents  and  responsibly  connected 
parties  must  sever  their  association  with 
the  certifying  agent  when  such  person 
does  not  immediately  refuse  an  offer  of 
employment  from  a  certified  operation. 
Accordingly,  we  have  decided  not  to 
include  a  postcertification  prohibition 
period  in  this  final  rule. 

(13)  Fa7se  and  Misleading  Claims.  A 
commenter  asked  who  will  determine 
what  is  a  misleading  claim  about  the 
nature  or  qualities  of  products  labeled 
as  organically  produced.  This  same 
commenter  recommended  amending 
section  205.501(a)(13)  by  removing  the 
prohibition  against  making  false  or 
misleading  claims  about  the  nature  or 
qualities  of  products  labeled  as 
organically  produced. 

We  disagree  with  this 
recommendation.  Claims  regarding 
accreditation  status,  the  USDA 
accreditation  program  for  certifying 
agents,  and  the  nature  and  quality  of 
products  labeled  as  organically 
produced  all  fall  under  the  authority  of 
the  Act.  Accordingly,  USDA  will 
determine  what  is  a  misleading  claim. 
We  believe  that  the  requirements  are 
needed  to  prevent  the  dissemination  of 
inaccurate  or  misleading  information  to 
consumers  about  organically  produced 
products.  We  further  believe  that  the 
change  suggested  by  the  commenter 
would  undermine  the  goal  of  a  uniform 
NOP  by  allowing  certifying  agents  to 
make  claims  that  would  state  or  imply 
that  organic  products  produced  by 
operations  that  they  certify  are  superior 
to  those  of  operations  certified  by  other 
certifying  agents.  These  requirements 
would  not  prohibit  certifying  agents 
from  sharing  factual  information  with 
consumers,  farmers,  processors,  and 


other  interested  parties  regarding 
verifiable  attributes  of  organic  food  and 
organic  production  systems. 
Accordingly,  we  have  not  made  the 
recommended  change  to  what  is  now 
section  205.501(a)(14). 

(14)  Certifying  Agent  Compliance 
With  Terms  and  Conditions  Deemed 
Necessary.  A  commenter  recommended 
that  we  remove  section  205.501(a)(17). 
This  section  requires  that  certif\'ing 
agents  comply  with  and  implement 
other  terms  and  conditions  deemed 
necessar}'  by  the  Secretary.  This 
requirement  is  consistent  with  section 
6515(d)(2)  of  the  Act,  which  requires  a 
certifying  agent  to  enter  into  an 
agreement  with  the  Secretary'  under 
which  such  agent  shall  agree  to  such 
other  terms  and  conditions  as  the 
Secretary'  determines  appropriate. 
Accordingly,  we  have  not  accepted  the 
commenter's  recommendation.  This 
requirement  is  located  at  current  section 
205.501(a)(21). 

(15)  Limitations  on  the  Use  of 
Certifying  Agent's  Marks.  Numerous 
commenters  stated  that  they  wanted 
USDA  to  permit  higher  production 
standards  by  private  certifying  agents.  A 
conmion  argument  for  allowing  higher 
standards  was  that  practitioners  must  be 
allowed  to  "'raise  the  bar"  through 
superior  ecological  on-farm  practices  or 
pursuit  of  other  social  and  ecological 
goals.  Some  commenters  recommended 
that  the  language  in  section 
205.501(b)(2)  be  replaced  with 
provisions  that  would  allow  certifying 
agents  to  issue  licensing  agreements 
with  contract  specifications  that  clearlv 
establish  conditions  for  use  of  the 
certifying  agent's  identifying  mark. 

We  believe  the  positions  advocated  bv 
the  commenters  are  inconsistent  with 
section  6501(2)  of  the  Act.  which 
provides  that  a  stated  purpose  of  the  Act 
is  to  assure  consumers  that  organically 
produced  products  meet  a  consistent 
national  standard.  We  believe  that,  to 
accomplish  the  goal  of  establishing  a 
consistent  standard  and  to  facilitate 
trade,  it  is  vital  that  an  accredited 
certify'ing  agent  accept  the  certification 
decisions  made  by  another  certifying 
agent  accredited  or  accepted  by  USDA 
pursuant  to  section  205.500.  All  organic 
production  and  handling  operations, 
unless  exempted  or  excluded  under 
section  205.101  or  not  regulated  under 
the  NOP  (i.e..  a  producer  of  dog  food), 
must  be  certified  to  these  national 
standards  and.  when  applicable,  any 
State  standards  approved  by  the 
Secretary'.  All  certified  operations  must 
be  certified  by  a  certifying  agent 
accredited  by  the  Administrator.  No 
accredited  certifying  agent  may 
establish  or  require  compliance  with  its 
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own  organic  standards.  Accredited 
certifv'ing  agents  may  establish  other 
standards  outside  of  the  NOP  Thev  mav 
not.  however,  refer  to  them  as  organii 
standards  nor  require  that  applicants  for 
certification  under  the  NOP  or 
operations  certified  under  the  NOP 
complv  with  such  standards  as  a 
requirement  for  certification  under  the 
NOP.  Use  of  the  certifying  agent's 
identifying  mark  must  be  voluntary  and 
available  to  all  of  its  clients  certified 
under  the  NOP  However,  a  certifyuig 
agent  may  withdraw  a  certified 
operation's  authority  to  use  its 
identifying  mark  during  a  compliance 
process.  The  certifying  agent,  however, 
accepts  full  liability  for  any  such  action 
The  national  standards  implemented 
bv  this  final  rule  can  be  amended  as 
needed  to  establish  more  restrictive 
national  standards.  Anyone  may  request 
that  a  provision  of  these  regulations  be 
amended  bv  submitting  a  request  to  the 
NOP  Program  Manager  or  the 
Chairperson  of  the  NOSB  Requests  for 
amendments  submitted  to  the  NOP 
Program  Manager  will  be  forwarded  to 
the  NOSB  for  its  consideration.  The 
NOSB  will  consider  the  requested 
amendments  and  make  its 
recommendations  to  the  Administrator 
When  appropriate,  the  NOP  will 
conduct  rulemaking  on  the 
recommended  amendment.  Such 
rulemaking  will  include  an  opportunity 
for  public  comment. 

(16)  Evidence  of  Expertise  and  Abilitv 
A  commenter  stated  that  section 
205.504.  which  addresses  the 
documentation  necessary  to  establish 
evidence  of  expertise  and  abilities, 
requires  too  much  paperwork.  We 
believe  the  amount  of  paperwork  is 
appropriate  for  the  task  at  hand, 
verifying  a  certifying  agent's  expertise  in 
and  eligibility  for  accreditation  to  certify 
organic  production  and  handling 
operations  to  the  NOP.  We  further 
believe  that  the  level  of  paperwork  is 
necessary  to  meet  international 
guidelines  for  determining  whether  an 
applicant  is  qualified  for  accreditation 
as  a  certifying  agent. 

(1 71  Procedures  for  Making 
Information  Available  to  the  Public 
Comments  on  section  205.504(b)(5) 
were  mixed.  Some  commenters  felt  that 
the  proposal  fell  short  of  the  OFPA 
requirement  to  "Provide  for  public 
access  to  certification  documents  and 
lab  analysis  "  Others  thought  that  too 
much  confidential  information  would 
be  released. 

The  Act  requires  public  access,  at 
section  2107(a)(9).  to  certification 
documents  and  laboratory  analyses 
pertaining  to  certification.  Accordingly, 
we  disagree  with  those  commenters  who 


requested  that  such  documents  not  be 
released  to  the  public.  We  also  disagree 
with  the  commenters  who  contend  that 
the  requirement  for  public  disclosure 
falls  short  of  what  is  required  by  the 
Act  Section  205.504(b)(5)  meets  the 
requirements  of  the  Act  by  requiring  the 
release  of  those  documents  cited  in 
section  2107(a)(9)  of  the  Act.  The 
section  also  authorizes  the  release  of 
other  business  information  as 
authorized  in  writing  by  the  producer  or 
handler 

(18)  Accreditation  Prior  to  Site 
Evaluation.  Numerous  commenters 
recommended  that  we  require  site  visits 
prior  to  accreditation.  Some 
commenters  cited  ISO  Guide  61.  section 
2.3.1.  in  their  arguments  for  site  visits 
prior  to  accreditation.  ISO  Guide  61. 
section  2  3  1..  provides  that  the  decision 
on  whether  to  accredit  a  body  shall  be 
made  on  the  basis  of  the  information 
gathered  during  the  accreditation 
process  and  any  other  relevant 
information.  Section  3.3.2  of  ISO  Guide 
61  provides  that  the  accreditation  body 
shall  witness  fully  the  on-site  activities 
of  one  or  more  assessments  or  audits 
conducted  by  an  applicant  body  before 
an  initial  accreditation  is  granted. 

We  do  not  concur  with  the 
commenters.  These  regulations  provide 
for  assessment  of  the  applicant's 
qualifications  and  capabilities  through  a 
rigorous  review  of  the  application  and 
supporting  documentation.  Following 
this  review,  an  initial  site  evaluation 
shall  be  conducted  before  or  within  a 
reasonable  period  of  time  after  issuance 
of  the  applicant's  "notification  of 
accreditation."  In  cases  where  the 
document  review  raises  concerns 
regarding  the  applicant's  qualifications 
and  capabilities  and  the  Administrator 
deems  it  necessary,  a  preapproval  site 
evaluation  will  be  conducted.  We  have 
further  provided  that  a  site  evaluation 
shall  be  conducted  after  application  for 
renewal  of  accreditation  but  prior  to 
renewal  of  accreditation. 

Our  purpose  in  allowing  for  initial 
accreditation  prior  to  a  site  evaluation  is 
to  facilitate  implementation  of  the  NOP 
and  to  provide  a  means  for  newly 
established  certifying  agents  to  obtain  a 
client  base  to  demonstrate  that  they  can 
meet  the  requirements  of  the  NOP 
regulations.  We  believe  this  is 
consistent  with  the  intent  of  ISO  Guide 
61.  section  2.3.1.  and  fits  within  its 
"and  anv  other  relevant  information  " 
provision.  Accordingly,  we  restate  our 
position  that  accreditation  approval 
without  a  site  evaluation  is  appropriate, 
necessary  in  the  case  of  established 
(;ertif\ing  agents  that  may  need  to  make 
adjustments  in  their  operations  to 
comply  with  the  NOP  regulations,  and 


necessary  in  the  case  of  newly 
established  certifying  agents  who  will 
have  to  obtain  a  client  base  to 
demonstrate  beyond  the  paperwork  that 
thev  can  meet  the  requirements  of  the 
NOP  regulations. 

(19)  Ineligibilitv  After  Revocation  of 
Accreditation.  Section  205.507(d) 
provides  that  a  certifying  agent  whose 
accreditation  is  revoked  will  be 
ineligible  for  accreditation  for  a  period 
of  not  less  than  3  years  following  the 
date  of  such  determination.  A 
commenter  stated  that  the  3-year  period 
of  ineligibility  is  overly  long  and 
effectively  puts  the  certifying  agent  out 
of  business.  The  commenter  suggested 
that  a  6-  to  12-month  period  might  be 
reasonable.  We  have  not  accepted  the 
suggested  6-  to  12-month  ineligibility 
period  because  the  Act  requires  a  period 
of  ineligibility  of  not  less  than  3  years 
following  revocation  of  accreditation. 

(20)  Qualifications  of  the  Site 
Evaluator.  A  commenter  recommended 
amending  section  205.508(a)  to  indicate 
the  required  qualifications  of  the  site 
evaluator.  We  have  not  accepted  the 
recommendation.  We  do  not  believe  that 
it  is  necessary  to  specify  the  required 
qualifications  of  site  evaluators  in  these 
regulations.  All  USDA  employees  who 
will  perform  site  evaluations  under  the 
NOP  are  quality  systems  auditors 
trained  in  accordance  with 
internationally  recognized  protocols. 

(21)  Complaint  Process.  A  commenter 
recommended  that  section  205.510 
include  a  complaint  process  for 
complaints  by  certified  operations 
regarding  the  performance  of  a 
certifying  agent  or  inspector.  The 
commenter  also  recommended  that 
section  205.510  include  a  complaint 
process  for  the  public  should  they  feel 
that  a  certifying  agent  is  not  in 
compliance. 

We  do  not  believe  that  it  is  necessary 
to  include  a  complaint  process  in  the  . 
regulations.  All  interested  parties  are 
free  to  file  a  complaint  with  an 
accredited  certifying  agent.  SOP's 
governing  State  official,  or  the 
Administrator  at  any  time.  We  will 
provide  guidance  to  accredited 
certifying  agents  and  SOP's  governing 
State  officials  regarding  the  type  of 
information  to  gather  when  receiving  a 
complaint.  SOP's  governing  State 
officials  will  include  in  their  request  for 
approval  of  their  SOP  information  on 
their  collection  of  complaint 
information.  Certifying  agents  will 
include  details  regarding  the  collection 
of  complaint  information  and  the 
investigation  of  complaints  involving 
certified  operations  in  their  procedures 
for  reviewing  and  investigating  certified 
operation  compliance  (section 
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205.504(b)(2)).  This  will  include 
maintaining  records  of  complaints  and 
remedial  actions  relative  to  certification 
as  well  as  documentation  of  followup 
actions.  Further,  certifying  agents  will 
include  details  regarding  the  collection 
of  complaint  information  and  the 
investigation  of  complaints  involving 
inspectors  and  other  persormel 
employed  by  or  contracted  by  the 
certifying  agents  in  their  policies  and 
procedures  for  training,  evaluating,  and 
supervising  persoimel  (section 
205.504(a)(1)). 

(22)  Recordkeeping  by  Certifying 
Agents.  A  commenter  stated  that  the  10- 
year  recordkeeping  requirement  of 
section  205.510(b)(2)  for  records  created 
by  the  certifying  agent  regarding 
applicants  for  certification  and  certified 
operations  is  excessive.  The  commenter 
recommended  a  5-year  retention  period. 
We  have  not  accepted  the  recommended 
5 -year  records  retention  period  for 
records  created  by  the  certifying  agent 
regarding  applicants  for  certification 
and  certified  operations  because  the  Act 
requires  the  retention  of  such  records 
for  10  years. 

(23)  Reaccreditation.  A  commenter 
recommended  that  section  205.510(c)(1) 
be  amended  to  require  reaccreditation 
every  3  years.  We  have  provided  that 
accreditation  will  be  for  a  period  of  5 
years.  This  is  consistent  with  the  Act 
which  provides  that  accreditation  shall 
be  for  a  period  of  not  to  exceed  5  years. 
The  commenter  believes  that  a  5-year 
period  is  not  consistent  with  ISO  Guide 
61,  section  3.5.1,  which  provides  that 
the  accreditation  body  shall  have  an 
established  documented  program, 
consistent  with  the  accreditation 
granted,  for  carrying  out  periodic 
surveillance  and  reassessment  at 
sufficiently  close  Intervals  to  verify  that 
its  accredited  body  continues  to  comply 
with  the  accreditation  requirements.  We 
believe  that  accreditation  for  5  years  is 

a  reasonable  period  of  time.  Further,  we 
believe  that  a  5-year  period  of 
accreditation  is  consistent  with  ISO 
Guide  61  inasmuch  as  we  require  an 
annual  evaluation  of  the  certification 
program;  aimual  review  of  persons 
associated  with  the  certification  process, 
including  Inspectors;  annual  reporting 
with  a  complete  and  accurate  update  of 
information  required  for  accreditation; 
and  one  or  more  site  evaluations  during 
the  period  of  accreditation  in  addition 
to  the  initial  site  evaluation  for  the 
period  of  accreditation.  Accordingly,  we 
have  not  made  the  recommended 
change.  This  requirement  is  located  at 
current  section  205.510(c)(2). 

(24)  Notice  of  Renewal  of 
Accreditation.  A  conunenter 
recommended  that  section  205. 510(d)  be 


amended  to  Include  a  timeframe  within 
which  the  Administrator  must  notify  an 
applicant  of  its  renewal  of  accreditation. 
We  believe  that  a  mandated  timeframe 
for  notifying  the  applicant  of  renewal  of 
accreditation  is  inappropriate.  We  plan 
to  process  all  applications  for  renewal  of 
accreditation  in  the  order  in  which  they 
are  received,  to  confirm  the  receipt  of 
each  application,  and  to  establish  a 
dialog  with  the  applicant  upon 
confirmation  of  receipt  of  an  application 
for  renewal  of  accreditation.  The  length 
of  the  renewal  process  will  depend  in 
large  part  on  the  nature  of  the  operation 
seeking  renewal  of  accreditation.  To 
minimize  the  chances  that  an 
accreditation  will  expire  during  the 
renewal  process,  we  have:  (1)  provided 
that  the  Administrator  shall  send  the 
accredited  certifying  agent  a  notice  of 
pending  expiration  of  accreditation 
approximately  1  year  before  the  date  of 
expiration  of  the  certifying  agent's 
accreditation,  (2)  required  that  ein 
application  for  renewal  of  accreditation 
must  be  received  at  least  6  months  prior 
to  expiration  of  the  certifying  agent's 
accreditation,  and  (3)  provided  that  the 
accreditation  of  a  certifying  agent  who 
makes  timely  application  for  renewal  of 
accreditation  will  not  expire  during  the 
renewal  process.  Accordingly,  we  have 
not  made  the  recommended 
amendment. 

Accreditation — Clarifications 

Clarification  is  given  on  the  following 
Issues  raised  by  commenters  as  follows: 

(1)  Accreditation  of  Foreign  Certifying 
Agents.  A  commenter  suggested  that 
section  205.500  be  amended  to  provide 
that  if  there  is  a  government  system 
operating  in  a  foreign  country  then  the 
government  is  the  appropriate  pathway 
for  that  country  to  apply  for 
accreditation. 

USDA  will  accept  an  application  for 
accreditation  to  perform  certification 
activities  under  the  NOP  from  any 
private  entity  or  govermnental  entity 
certifying  agent  and  accredit  such 
applicant  upon  proof  of  qualification  for 
accreditation.  USDA  will  provide  for 
USDA  accreditation  of  certifying  agents 
and  acceptance  of  a  foreign 
goverrunent's  accreditation  of  certifying 
agent  within  the  same  country.  This 
maximizes  opportunity  for  certifying 
agents  without  the  potential  for 
confusion  and  overlap  in 
documentation.  Further,  we  believe 
these  requirements  facilitate  world 
trade. 

(2)  State  Approval  of  Product  From 
Foreign  Countries.  A  commenter  stated 
that  any  product  making  claims  of 
organic  agricultural  ingredients  to  be 
sold  in  California  shall  fall  under  the 


jurisdiction  of  the  California  Organic 
Program  for  enforcement,  inspection, 
and  certification  direction.  The 
commenter  further  stated  that,  should 
any  foreign  certifying  agents  be 
accepted,  they  too  shall  be  subject  to  the 
sovereign  rights  of  the  State  of 
California  to  protect  and  enforce  the 
laws  of  the  State  of  California  and  to 
protect  agricultural  claims  in  this  State. 

Any  organic  program  administered  by 
a  State  will  have  to  be  approved  bv  the 
Secretary.  Approval  of  an  SOP  will  be 
contingent  upon  the  State's  agreeing  to 
accept  the  certification  decisions  made 
by  certifying  agents  accredited  or 
accepted  by  USDA  pursuant  to  section 
205.500. 

(3)  Equivalency.  A  commenter  stated 
that  USDA  should  declare  in  section 
205.500  that  there  are  no  alternative 
methods  of  production  that  meet  the 
Congressional  purpose  "'to  assure 
consumers  that  organically  produced 
products  meet  a  consistent  standard." 
The  commenter  went  on  to  state  that,  if 
USDA  proceeds  with  equivalency  then 
the  regulations  should  be  amended  to 
provide  for:  (1)  No  importing  until  final 
determination.  (2)  no  final 
determination  until  Federal  Register 
publication  and  public  comment.  (3) 
audit  of  foreign  agency  and  production 
sites,  and  (4)  revocation  of  accreditation 
for  violations.  The  commenter  also 
recommended  that  foreign  certifying 
agents  be  reviewed  with  the  same 
frequency  as  State  certifying  agents. 

VVe  disagree  that  there  are  no 
alternative  methods  of  production  that 
assure  consumers  that  organically 
produced  products  meet  a  consistent 
standard.  Accordingly,  we  will  negotiate 
equivalency  agreements  with  foreign 
governments.  A  final  equivalency 
agreement  will  be  required  before 
affected  product  may  be  imported  into 
the  United  States  and  sold,  labeled,  or 
represented  as  organic.  Equivalency 
agreements  will  be  announced  to  the 
public  through  a  notice  in  the  Federal 
Register  and  a  news  release.  Site 
evaluations  are  a  possibility.  Foreign 
certifying  agents  that  receive  USDA 
accreditation,  rather  than  recognition 
through  their  government,  will  have  to 
fully  comply  with  the  NOP  and  will  be 
treated  the  same  as  domestic  accredited 
certifying  agents. 

(4)  Evaluation  of  Equivalency. 
Commenters  asked  how  equivalency 
would  be  evaluated  and  recommended 
basing  equivalency,  not  on  a  check  of 
formalities,  but  on  the  finding  of 
substantive  equivalence  and  equivalent 
effectiveness  of  certifying  systems. 

The  negotiation  of  an  equivalency 
agreement  will  involve  meetings 
between  representatives  of  the  foreign 
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government  seeking  equivalency  and 
representatives  of  USDAs  Agricultural 
Marketing  Service  and  Foreign 
Agricultural  Service.  Support  will  be 
provided  by  the  Office  of  the  U.S.  Trade 
Representative.  The  process  will  also 
include  the  review  of  documents  and 
possibly  one  or  more  site  evaluations 
Equivalency  agreements  will  be 
announced  to  the  public  through  a 
notice  in  the  Federal  Register  and  a 
news  release. 

(5)  Treatment  of  Certifying  Agents 
Operating  in  More  Than  One  Countn'  A 
few  commenters  requested  that  we 
amend  section  205.50O(c|  by  adding  a 
provision  to  clarif\-  the  issue  of  how  the 
international  activities  of  foreign  or 
domestic  certifv'ing  agents  will  be 
treated  when  they  operate  in  more  than 
one  countn,. 

We  believe  that  the  requested 
provision  is  unnecessary.  Certifying 
agents,  domestic  and  foreign,  accredited 
under  the  NOP  will  be  expected  to 
comply  fully  with  the  requirements  of 
the  NOP  regardless  of  where  thev 
operate.  The  only  exception  would  he 
when  thev  operate  in  a  country  in 
which  the  Secretar>-  has  negotiated  an 
equivalencv  agreement. 

(6)  Accreditation  of  Foreign  Certifying 
Agents.  A  commenter  requested  that  we 
amend  section  205.500(c)  to  exempt 
foreign  applicants  from  having  to  be 
accredited  certifying  agents  in  USDA's 
program  if  the  exporting  country's 
national  organic  program  meets 
international  standards:  e.g.  Codex 
guidelines. 

We  have  provided  for  USDA 
accreditation  of  qualified  foreign 
certif\ing  agents  upon  application  We 
have  also  provided  that  USDA  will 
accept  a  foreign  certifying  agent's 
accreditation  to  certify-  organic 
production  or  handling  operations  if  it 
determines,  upon  the  request  of  a 
foreign  government,  that  the  standards 
under  which  the  foreign  government 
authority  accredited  the  foreign 
certif\'ing  agent  meet  the  requirements 
of  this  part.  We  have  further  provided 
that  USDA  will  accept  a  foreign 
certifying  agent's  accreditation  to  certify 
organic  production  or  handling 
operations  if  the  foreign  government 
authority  that  accredited  the  foreign 
certifving  agent  acted  underan 
equivalency  agreement  negotiated 
between  the  United  States  and  the 
foreign  government.  These  recognitions 
of  foreign  government  programs, 
however,  do  not  extend  to  international 
standards  such  as  Codex  guidelines.  In 
either  case,  we  are  recognizing  the 
ability  of  a  foreign  government's 
program  to  meet  U.S.  standards,  not 
some  other  international  standard. 


(7)  States  with  an  Organic  Statute.  A 
commenter  stated  that  a  State  with  an 
organic  statute  or  regulations  that  does 
not  certify  organic  producers  or  organic 
handlers  should  not  have  to  be 
accredited. 

The  NOP  requires  the  Secretar>''s 
approval  of  SOP's  whether  or  not  the 
State  has  a  State  certifv'ing  agent.  A 
State  may  have  an  SOP  but  not  have  a 
State  certifying  agent.  In  this  case  the 
SOP  must  he  approved  by  the  Secretarv*. 
A  State  may  have  a  State  certifying 
agent  but  no  SOP.  In  this  case,  the  State 
certifying  agent  must  apply  for  and 
receive  accreditation  to  certify  organic 
production  or  handling  operations. 
Finally,  a  State  may  have  an  SOP  and 
a  State  certifying  agent.  In  this  case,  the 
SOP  must  be  approved  by  the  Secretary, 
and  the  State  certifying  agent  must 
apply  for  and  receive  accreditation  to 
certify'  organic  production  or  handling 
operations. 

(8)  Sondiscriminaton-  Senices.  A 
commenter  wanted  the  addition  of  a 
provision  in  section  205.501(a) 
requiring  certifying  agents  to  provide 
nondiscriminatory  services.  VVe  have 
not  included  the  suggested  addition  in 
this  final  rule  because  the  provision 
already  exists  in  section  205.501(d). 

(9)  Release  of  Information.  A  few 
commenters  requested  that  we  amend 
section  205.501{a)(10)  to  include  a 
general  exclusion  allowing  the  release  of 
any  information  with  the  client's 
permission.  We  have  not  included  the 
suggested  addition  in  this  final  rule 
because  section  205.504{b)(5)(iv) 
already  addresses  the  allowed  release  of 
other  business  information  as  permitted 
in  writing  by  the  producer  or  handler. 

(10)  Use  of  the  Term.  'Certified 
Organic  "  In  commenting  on  section 
205.501(b)(1),  a  commenter  stated  that  if 
the  term,  "certified  organic,  "  is 
included  on  a  label,  it  must  state  by 
whom,  according  to  Maine  State  law. 
VVe  do  not  believe  that  the  requirements 
of  section  205.501(b)(1)  would  preclude 
a  certified  operation  from  complying 
with  a  State  law  requiring  identification 
of  the  certifying  agent  on  a  product  sold, 
labeled,  or  represented  as  "certified 
organic."  Further,  these  regulations  do 
not  require  a  certified  operation  to  use 
thf  word,  "certified,  "  on  its  label. 

(11)  Holding  the  Secretary  Harmless. 
In  commenting  on  the  requirements  of 
section  205.501(c)(1),  a  commenter 
stated  that  certifying  agents  are 
responsible  for  representing  USDA  but 
seem  to  have  no  recourse.  Another 
commenter  asked,  what  happens  if  a 
certifying  agent  is  found  in  violation  of 
the  Act  but  the  violation  was  due  to 
information  or  direction  that  came  from 
USDA? 


Under  the  NOP,  accredited  certifying 
agents  are  required  to  comply  with  and 
carry  out  the  requirements  of  the  Act 
and  these  regulations.  If  they  fail  to  do 
so,  they  are  responsible  for  their  actions 
or  failures  to  act.  This  would  not  be  true 
if  the  action  or  failure  to  act  was  at  the 
direction  of  the  Secretary. 

(12)  Self-evaluation  of  Ability  to 
Comply.  A  commenter  requested  that 
section  205.504  be  amended  to  provide 
clarity  on  the  baseline  requirements  that 
would  allow  a  certifying  agent  to 
conduct  a  self-evaluation  to  determine 
its  ability  to  comply.  The  commenter 
stated  that  there  should  be  some  type  of 
baseline  acceptance  of  expertise  and 
ability.  The  commenter  wants  details 
regarding  the  "training"  or  "experience" 
requirements  necessary  to  qualify  for 
accreditation.  This  commenter  also 
stated  that  criteria  for  inspector  and 
reviewer  training  should  be  added  and 
enlarged. 

We  do  not  believe  that  it  is  necessary 
to  present  the  requirements  for 
accreditation  to  the  extent  of  detail 
requested  by  the  commenter.  The  intent 
is  to  provide  flexibility  to  the  certifying 
agents  such  that  they  can  tailor  their 
policies  and  procedures  to  the  nature 
and  scope  of  their  operation.  The  NOP 
is  available  to  respond  to  questions  and 
to  assist  certifying  agents  in  complying 
with  the  requirements  for  accreditation. 

(13)  Evidence  of  Expertise  and  Ability. 
Commenters  stated  that  important 
elements  of  ISO  Guide  65  are  missing 
from  section  205.504.  They  cite  the 
maintenance  of  a  complaints  register 
and  a  register  of  precedents  and 
provisions  for  subcontracting  and  a 
documents  control  policy  or  a  document 
register. 

Certifying  agents  grant  certification, 
deny  certification,  and  take  enforcement 
action  against  a  certified  operation's 
certification.  Certifying  agents  are 
required  to  maintain  records  applicable 
to  all  such  actions  and  to  report  such 
actions  to  the  Administrator.  Certifying 
agents  may  contract  with  qualified 
individuals  for  the  performance  of 
ser\'ices  such  as  inspection,  sampling, 
and  residue  testing.  Certifying  agents  are 
required  to  submit  personnel 
information  (employed  and  contracted) 
and  administrative  policies  and 
procedures  to  the  Administrator.  All 
such  documents  must  be  updated 
annually.  The  regulations  also  require 
the  maintenance  of  records  according  to 
specified  retention  periods.  All  of  these 
factors  will  be  considered  in  granting  .or 
denying  accreditation.  We  believe  these 
requirements  meet  or  exceed  the  ISO 
Guide  65  guidelines. 

(14)  Personnel  Evidence  of  Expertise. 
A  commenter  inquired  about  the 
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frequency  at  which  the  personnel 
information,  required  by  section 
205.504(a)  and  used  to  establish 
evidence  of  expertise  and  ability,  is  to 
be  updated.  Section  205.510  requires 
that  the  certifying  agent  annually  submit 
a  complete  and  accurate  update  of  the 
information  required  in  section  205.504. 

(15)  Responsibly  Connected.  A 
commenter  stated  that  the  term, 

"responsibly  connected,"  as  used  in 
section  205, 504(a)(2)  is  a  broad  sweep. 
The  commenter  believes  the  term  would 
include  everyone  they  do  business  with. 

Section  205.504(a)(2)  requires  the 
certifying  agent  to  provide  the  name  and 
position  description  of  all  personnel  to 
be  used  in  the  certification  operation. 
The  section  assists  the  certifying  agent 
in  meeting  the  requirement  by 
identifying  categories  of  persons 
covered  by  the  requirement  including 
persons  responsibly  connected  to  the 
certifying  agent.  Responsibly  connected 
does  not  include  everyone  that  the 
certifying  agent  does  business  with. 
Responsibly  connected  is  defined  in  the 
Definitions  subpart  of  this  final  rule  as 
"any  person  who  is  a  partner,  officer, 
director,  holder,  manager,  or  owner  of 
10  percent  or  more  of  the  voting  stock 
of  an  applicant  or  a  recipient  of 
certification  or  accreditation."  This 
definition  has  not  changed. 

(16)  Independent  Third-Party 
Inspectors.  A  commenter  recommended 
amending  section  205,504{a)(3)(I)  to 
provide  for  the  use  of  independent 
third-party  inspectors.  We  believe  that 
this  recommended  amendment  is 
unnecessary  since  nothing  in  these 
regulations  precludes  a  certifying  agent 
from  contracting  with  independent  third 
parties  for  inspection  services, 

(17)  Response  to  Accreditation 
Applicant.  A  commenter  requested  that 
section  205.506(a)(3)  be  amended  to 
provide  a  timeframe  within  which  the 
Administrator  has  to  respond  to  the 
accreditation  application.  While  section 
205.506(a)(3)  identifies  the  information 
to  be  reviewed  by  the  Administrator 
prior  to  the  granting  of  accreditation,  we 
assume  the  commenter  is  seeking  a 
specific  time  limit  by  which  the 
Administrator  will  acknowledge  receipt 
of  an  application  for  accreditation.  In 
the  alternative,  the  commenter  may 
have  been  seeking  a  specific  time  limit 
by  which  the  Administrator  must  grant 
or  deny  accreditation.  We  believe  that  a 
regulation-mandated  timeframe  for 
notifying  the  applicant  of  receipt  of  an 
application  or  for  granting  or  denying 
accreditation  is  unnecessary.  We  plan  to 
process  all  applications  in  the  order  in 
which  they  are  received,  to  confirm  the 
receipt  of  each  application  upon  receipt, 
and  to  establish  a  dialog  with  the 


applicant  upon  confirmation  of  receipt 
of  an  application  for  accreditation.  We 
will  work  with  each  applicant  to 
complete  the  accreditation  process  as 
expeditiously  as  possible.  A  firm 
timeframe,  however,  cannot  be  set  for 
granting  or  denying  accreditation  due  to 
the  anticipated  uniqueness  of  each 
applicant  and  its  application  for 
accreditation. 

(18)  Duration  of  Accreditation  and 
Certification.  A  commenter  asked.  'How 
can  certification  be  essentially  in 
perpetuity  and  accreditation  have  a  time 
restraint?"  The  commenter's  question 
does  not  indicate  a  preference  for 
certification  or  accreditation  longevity. 
The  commenter  correctly  points  out  that 
certification  and  accreditation,  both  of 
which  must  be  updated  annually,  are 
gremted  for  different  time  periods.  The 
Act  limits  the  period  of  accreditation  to 
5  years  but  does  not  establish  a  limit  to 
the  period  of  certification.  We  believe 
the  requirement  that  the  certified 
operation  submit  an  annual  update  of  its 
organic  plan  negates  the  need  for  a 
certification  expiration  date. 

(19)  Denial  of  Accreditation.  In 
commenting  on  section  205.507,  a 
commenter  stated  that  the  regulations 
need  to  address  what  happens  to  a 
certifying  agent's  clients  when  the 
certifying  agent  fails  to  qualify-  for 
accreditation  on  its  first  attempt. 

Section  205.507(c)  provides  that  an 
applicant  who  has  received  written 
notification  of  accreditation  denial  may 
apply  for  accreditation  again  at  any  time 
in  accordance  with  section  205.502. 
Upon  implementation  of  the 
certification  requirements  of  the  NOP. 
production  and  handling  operations 
planning  to  sell,  label,  or  represent  their 
products  as  organic  must  be  certified  by 
a  USDA-accredited  certifying  agent 
before  selling,  labeling,  or  representing 
their  products  as  organic.  If  a  producer's 
or  handler's  choice  of  certifying  agents 
does  not  receive  USDA  accreditation, 
the  producer  or  handler  must  seek  and 
receive  certification  under  the  NOP 
from  a  USDA-accredited  certifying  agent 
before  selling,  labeling,  or  representing 
their  products  as  organic.  Producers  and 
handlers  not  so  certified  may  not  sell, 
label,  or  represent  their  products  as 
organic.  Any  producer  or  handler  who 
violates  this  requirement  will  be  subject 
to  prosecution  under  section  2120  of  the 
Act. 

(20)  Loss  of  Accreditation  After  Initial 
Site  Visit.  Commenting  on  section 
205.508(h),  a  commenter  stated  the 
belief  that  accreditation  before  a  site 
visit  may  cause  problems  if  the 
certifying  agent  does  not  meet  the 
requirements  and,  subsequently,  loses 
its  accreditation.  We  believe  the 


problems  will  be  no  greater  than  will 
occur  at  any  other  time  when  it  becomes 
necessary  to  revoke  a  certifying  agent's 
accreditation,  including  when  it 
becomes  necessary  to  initiate 
proceedings  to  suspend  or  revoke  the 
certification  of  one  or  more  of  the 
certifying  agent's  certified  operations. 
However,  just  because  revocation  of  a 
certifying  agent's  accreditation  may  be 
justified,  it  may  not  be  necessary  to 
suspend  or  revoke  the  certification  of 
one  or  more  of  its  clients.  An  operation 
certified  by  a  certifying  agent  that  has 
lost  its  accreditation  must  make 
application  with  a  new  certifying  agent 
if  it  is  going  to  continue  to  sell,  label 
or  represent  its  products  as  organic 

(21)  Prohibition  on  Certification      'er 
Expiration  of  Accreditation.  A 
commenter  stated  that.  "USDA  should 
allow  certifying  agents  to  apply  the 
same  provisions  to  expiration  of 
certification  of  a  certified  operation." 
The  provision  referenced  by  the 
commenter  is  the  section  265.510(c)(1) 
(current  section  205.510(c)(2)) 
requirement  that  certifying  agents  with 
an  expired  accreditation  must  not 
perform  certification  activities  under  the 
Act  and  these  regulations.  We  have  not 
accepted  the  commenter's  request  that 
the  same  prohibition  be  applied  to 
production  and  handling  operations 
with  an  expired  certification  because 
certification  does  not  expire. 

(22)  Expiration  of  Accreditation. 
Many  commenters  requested  that  we 
amend  section  205.510(c)(1)  to  require 
annual  reports  and  "minivisits."  The 
commenters  cited  ISO  Guide  61.  section 
3.5.1 .  We  do  not  believe  that  annual 
"minivisits"  are  necessary  to  meet  the 
requirements  of  ISO  Guide  61  or  to 
assure  compliance  with  the  NOP.  One 
or  more  site  evaluations  will  be 
conducted  during  the  period  of 
accreditation.  The  certifying  agent's 
annual  report  will  be  used  as  a 
determining  factor  in  whether  to 
conduct  a  site  evaluation.  A  request  for 
amendment  to  a  certifying  agent  s  area 
of  accreditation  will  also  result  in  a  site 
evaluation.  This  requirement  is  located 
at  current  section  205.510(c)(2). 

(23)  Update  and  Review  of  Inspector 
Lists.  In  commenting  on  section 
205.510(c)(1)  (current  section 
205.510(c)(2))  several  commenters 
stated  that  updating  and  review  of 
inspector  lists  must  occur  more 
frequently  than  every  5  years.  They 
cited  ISO  Guide  61 .  section  3.5.1 

Section  205.510(a)(1)  requires  that  the 
certifying  agent  annually  update  the 
information  required  in  section  205.504 
This  includes  the  inspector  information 
required  bv  paragraphs  205.504(a)(2) 
and  205.564(a)(3)(i). 
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Subpart  G — Administrative 

The  National  List  of  Allowed  and 
Prohibited  Substances 

Description  of  Regulations 

General  Requirements 

This  subpart  contains  criteria  for 
determining  which  substances  and 
ingredients  are  allowed  or  prohibited  m 
products  to  be  sold,  labeled,  or 
represented  as  "organic"  or  "made  with 
organic  (specified  ingredients  or  food 
group(s))   '  it  establishes  the  National 
List  of  Allowed  and  Prohibited 
Substances  (National  List)  and  identifies 
specific  substances  which  may  or  may 
not  be  used  in  organic  production  and 
handling  operations.  Sections  6504. 
65 1 0.  65 1 7 .  and  65 1 8  of  the  Organic 
Foods  Production  Act  (OFPA)  of  1990 
provide  the  Secretary  with  the  authority 
to  develop  the  National  List.  The 
contents  of  the  National  List  are  based 
upon  a  Proposed  National  List,  with 
aiuiotations,  as  recommended  to  the 
Secretar\-  bv  the  National  Organic 
Standards  Board  (NOSB).  The  NOSE  is 
established  by  the  OFPA  to  advise  the 
Secretarv  on  all  aspects  of  the  National 
Organic  Program  (NOP).  The  OFPA 
prohibits  svnthetic  substances  in  the 
production  and  handling  of  organicallv 
produced  agricultural  products  unless 
such  svnthetic  substances  are  placed  on 
the  National  List. 

Substances  appearing  on  the  National 
List  are  designated  using  the  following 
classifications: 

1 .  Svnthetic  substances  allowed  for 
use  in  organic  crop  production 

2.  Nonsvnthetic  substances  prohibited 
for  use  in  organic  crop  production 

3.  Synthetic  substances  allowed  for 
use  in  organic  livestock  production 

4  Nonsvnthetic  substances  prohibited 
for  use  in  organic  livestock  production 

5.  Nonagricultural  (nonorganic) 
substances  allowed  as  ingredients  in  or 
on  processed  products  labeled  as 
"organic"  or  "made  with  organic 
(specified  ingredients  or  food  group(s)) 

6.  Nonorganically  produced 
agricultural  products  allowed  as 
ingredients  in  or  on  processed  products 
labeled  as  organic"  or  "made  with 
organic  (specified  ingredients  or  food 
group(s)) 

This  subpart  also  outlines  procedures 
through  which  an  individual  may 
petition  the  Secretary  to  evaluate 
substances  for  developing  proposed 
National  List  amendments  and 
deletions. 

The  NOSB  is  responsible  for  making 
the  recommendation  of  whether  a 
substance  is  suitable  for  use  in  organic 
production  and  handling.  The  OFPA 
allows  the  NOSB  to  develop  substance 


recommendations  and  annotations  and 
fonvard  to  the  Secretary  a  Proposed 
National  List  and  any  subsequent 
proposed  amendments.  We  have  made 
every  effort  to  ensure  the  National  List 
in  this  final  rule  corresponds  to  the 
recommendations  on  allowed  and 
prohibited  substances  made  by  the 
NOSB  In  developing  their 
recommendations,  the  NOSB  evaluates 
svnthetic  substances  for  the  National 
List  utilizing  the  criteria  stipulated  by 
the  Act  Additionally,  criteria  for 
evaluating  synthetic  processing 
ingredients  have  been  implemented  by 
the  NOSB.  These  criteria  are  an 
interpretation  and  application  of  the 
general  evaluation  criteria  for  synthetic 
substances  contained  in  the  OFPA  that 
the  NOSB  will  apply  to  processing  aids 
and  adjuvants.  The  NOSB  adopted  these 
criteria  as  internal  guidelines  for 
evaluating  processing  aids  and 
adjuvants  The  adopted  criteria  do  not 
supersede  the  criteria  contained  in  the 
OFPA  or  replace  the  Food  and  Drug 
Administration's  (FDA)  regulations 
related  to  food  additives  and  generally 
recognized  as  safe  (GRAS)  substances. 
The  NOSB  has  also  provided 
recommendations  for  the  use  of 
svnthetic  inert  ingredients  in  formulated 
pesticide  products  used  as  production 
inputs  in  organic  crop  or  livestock 
operations  The  Environmental 
Protection  Agency  (EPA)  regulates  and 
maintains  the  EPA  Lists  of  Inert 
ingredients  used  for  pesticide.  In  this 
final  rule,  EPA  Inerts  List  1  and  2  are 
prohibited.  EPA  List  3  is  also  prohibited 
unless  specifically  recommended  as 
allowed  by  the  NOSB,  and  EPA  List  4 
Inerts  are  allowed  unless  specifically 
prohibited. 

In  this  final  rule,  only  EPA  List  4 
Inerts  are  allowed  as  ingredients  in 
formulated  pesticide  products  used  in 
organic  crop  and  livestock  production. 
The  allowance  for  EPA  List  4  Inerts  only 
applies  to  pesticide  formulations. 
Svnthetic  ingredients  in  any  formulated 
products  used  as  organic  production 
inputs,  including  pesticides,  fertilizers, 
animal  drugs,  and  feeds,  must  be 
included  on  the  National  List.  As 
sanctioned  by  OFPA.  synthetic 
substances  can  be  used  in  organic 
production  and  handling  as  long  as  they 
appear  on  the  National  List.  The  organic 
industry  should  clearly  understand  that 
NOSB  evaluation  of  the  wide  variety  of 
inert  ingredients  and  other  nonactive 
substances  will  require  considerable 
coordination  between  the  NOP,  the 
NOSB.  and  industry.  Materials  review 
can  be  anticipated  as  one  of  the  NOSB"s 
primary  activities  during  NOP 
implementation.  Considering  the  critical 


nature  of  this  task,  the  organic  industry 
should  make  a  collaborative  effort  to 
prioritize  for  NOSB  review  those 
substances  that  are  essential  to  organic 
production  and  handling.  The 
development  and  maintenance  of  the 
National  List  has  been  and  will  be 
designed  to  allow  the  use  of  a  minimal 
number  of  synthetic  substances  that  are 
acceptable  to  the  organic  industry  and 
meet  the  OFPA  criteria. 

We  expect  the  maintenance  of  the 
National  List  to  be  a  dynamic  process. 
We  anticipate  that  decisions  on 
substance  petitions  for  the  inclusion  on 
or  deletion  from  the  National  List  will 
be  made  on  an  annual  basis.  Any  person 
seeking  a  change  in  the  National  List 
should  request  a  copy  of  the  petition 
procedures  that  were  published  in  the 
Federal  Register  (65  Fed  Reg  43259— 
43261)  on  July  13,  2000,  from  the  NOP. 
The  National  List  petition  process 
contact  information  is:  Program 
Manager,  National  Organic  Program, 
USDA/AMS/TMP/NOP.  Room  2945-S, 
Ag  Stop  0268,  P.O.  Box  96456. 
Washington.  DC  20090-6456  or  visit  the 
NOP  website:  wv»rw. ams.usda.gov/nop. 
Substances  petitioned  for  inclusion  on 
the  National  List  will  be  reviewed  by 
the  NOSB.  which  will  forward  a 
recommendation  to  the  Secretary.  Any 
amendments  to  the  National  List  will 
require  rulemaking  and  must  be 
published  for  comment  in  the  Federal 
Register. 

Nothing  in  this  subpart  alters  the 
authority  of  other  Federal  agencies  to 
regulate  substances  appearing  on  the 
National  List.  FDA  issues  regulations  for 
the  safe  use  of  substances  in  food 
production  emd  processing.  USDA's 
Food  Safety  and  Inspection  Service 
(FSIS)  has  the  authority  to  determine 
efficacy  and  suitability  regarding  the 
production  and  processing  of  meat, 
poultry,  and  egg  products.  FDA  and 
FSIS  restrictions  on  use  or  combinations 
of  food  additives  or  GRAS  substances 
take  precedence  over  the  approved  and 
prohibited  uses  specified  in  this  final 
rule.  In  other  words,  any  combinations 
of  substances  in  food  processing  not 
already  addressed  in  FDA  and  FSIS 
regulations  must  be  approved  by  FDA 
and  FSIS  prior  to  use.  FDA  and  FSIS 
regulations  can  be  amended  from  time 
to  time  under  their  rulemaking 
procedures,  and  conditions  of  safe  use 
of  food  additives  and  GRAS  substances 
can  be  revised  by  the  amendment.  It  is 
important  that  certified  organic 
producers  and  handlers  of  both  crop 
and  livestock  products  consult  with 
FDA  regulations  in  21  CFR  parts  170 
through  199  and  FSIS  regulations  in  this 
regard.  All  feeds,  feed  ingredients,  and 
additives  for  feeds  used  in  the 
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production  of  livestock  in  an  organic 
operation  must  comply  with  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA). 
Animal  feed  labeling  requirements  are 
published  in  21  CFR  Part  501.  and  new 
animal  drug  requirements  and  a  listing 
of  approved  animal  drugs  are  published 
in  21  CFR  parts  510-558.  Food  (feed) 
additive  requirements,  a  list  of  approved 
food  (feed)  additives  generally 
recognized  as  safe  substances, 
substances  affirmed  as  GRAS,  and 
substances  prohibited  from  use  in 
animal  food  or  feed  are  published  in  21 
CFR  parts  570-571.  21  CFR  part  573.  21 
CFR  part  582,  21  CFR  part  584,  and  21 
CFR  part  589,  respectively. 
Furthermore,  the  Food  and  Drug 
Administration  has  worked  closely  with 
the  Association  of  American  Feed 
Control  Officials  (AAFCO)  and 
recognizes  the  list  of  additives  and 
feedstuffs  published  in  the  AAFCO 
Official  Publication,  which  is  updated 
annually. 

Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  EPA  regulates  the  use  of  all 
pesticide  products,  including  those  that 
may  be  approved  for  use  in  the  NOP.  In 
registering  a  pesticide  under  FIFRA, 
EPA  approves  the  uses  of  each  pesticide 
product.  It  is  a  violation  of  FIFRA  to  use 
a  registered  product  in  a  maimer 
inconsistent  with  its  labeling.  The  fact 
that  a  substance  is  on  the  National  List 
does  not  authorize  use  or  a  pesticide 
product  for  that  use  if  the  pesticide 
product  label  does  not  include  that  use. 
If  the  National  List  and  the  pesticide 
labeling  conflict,  the  pesticide  labeling 
takes  precedence  and  may  prohibit  a 
practice  allowed  on  the  National  List. 

National  List — Changes  Based  On 
Comments 

This  subpart  differs  from  the  proposal 
in  several  respects  as  follows: 

(1)  Comprehensive  Prohibition  on 
Excluded  Methods.  Many  commenters 
supported  a  comprehensive  prohibition 
on  the  use  of  excluded  methods  in 
organic  production  and  handling.  These 
commenters  stated  that  the  proposed 
language  on  excluded  methods  could 
have  allowed  some  uses  since  the 
general  prohibition  described  in  section 
205,301  of  the  proposed  rule  could  be 
interpreted  as  applying  only  to 
multiingredient  products.  In  order  to 
provide  a  comprehensive  prohibition  on 
the  use  of  excluded  methods,  we 
incorporated  a  new  provision  within 
section  205.105.  A  more  comprehensive 
discussion  of  this  issue  is  found  in 
subpart  B.  Applicability. 

(2)  Substance  Evaluation  Criteria  for 
the  National  List.  Commenters  stated 
that  the  final  rule  should  include  in  the 


regulation  text  the  evaluation  criteria 
utilized  by  the  NOSB  for  the 
development  of  substance 
recommendations.  We  agree,  and  we 
have  inserted  the  substance  evaluation 
criteria  developed  by  the  NOSB  for 
processing  ingredients  and  cited  the 
criteria  within  the  Act  (7  U.S.C. 
6518(m))  for  crops  and  livestock 
production  as  new  provisions  for 
section  205.600,  which  is  now  entitled 
"Evaluation  criteria  for  allowed  and 
prohibited  substances,  methods,  and 
ingredients." 

(3)  Substances  Approved  for  Inclusion 
on  the  National  List.  Commenters  stated 
that  the  National  List  did  not  contain  all 
of  the  substances  recommended  by  the 
NOSB  for  inclusion  on  the  National  List 
of  Allowed  and  Prohibited  Substances. 
We  agree  and  have  added  the  following 
substances  consistent  with  the  most 
recent  NOSB  recommendations: 

Crop  Production 

Lime  sulfur  as  a  plant  disease  control 

substance 
Elemental  sulfur  as  a  plant  or  soil 

amendment 
Copper  as  a  plant  or  soil  micronutrient 
Streptomycin  sulfate  as  plant  disease 

control  substances  with  the 

annotation  "  for  fire  blight  control  in 

apples  and  pears  only" 
Terramycin  (oxytetracycline  calcium 

complex)  as  a  plant  disease  control 

substance  with  the  annotation  "for 

fire  blight  control  only" 
Magnesium  sulfate  as  a  plant  or  soil 

amendment  with  the  annotation 

"allowed  with  a  documented  soil 

deficiency" 
Ethylene  as  a  plant  growth  regulator. 

with  the  annotation  "for  regulation  of 

pineapple  flowering" 

We  have  added  sodium  nitrate  and 
potassium  chloride  to  the  National  List 
as  nonsynthetic  substances  prohibited 
for  use  in  crop  production  unless  used 
in  accordance  with  the  substance 
annotations.  Sodium  nitrate  is 
prohibited  unless  use  is  restricted  to  no 
more  than  20  percent  of  the  crop's  total 
nitrogen  requirement.  Potassium 
chloride  is  prohibited  unless  derived 
from  a  mined  source  and  applied  in  a 
manner  that  minimizes  chloride 
accumulation  in  the  soil.  These 
additions  are  discussed  further  in  item 
3  under  Changes  Based  on  Comments, 
subpart  C. 

Livestock  Production 

Oxytocin  with  the  annotation  "for  use 
in  postparturition  therapeutic 
applications" 

EPA  List  4  inert  ingredients  as  synthetic 
inert  ingredients  for  use  with 
nonsynthetic  substances  or  synthetic 


substances  allowed  in  organic 

livestock  production.   • 

Several  commenters  recommended 
that  the  final  rule  should  specify  whic;h 
nonsynthetic  substances  are  prohibited 
for  use  in  livestock  production.  These 
commenters  stated  that  the  propo.sed 
rule  prohibited  six  such  substances  for 
use  in  crop  production  and  maintained 
that  an  analogous  list  for  livestock 
operations  would  be  beneficial.  Of  the 
six  nonsynthetic  substances  in  the 
proposed  rule  prohibited  for  use  in  crop 
production,  four  were  based  on  NOSB 
recommendations  (strychnine,  tobacco 
dust,  sodium  fluoaluminate  (mined), 
and  ash  from  burning  manure)  and  two 
were  based  on  statutory'  provisions  in 
the  OFPA  (arsenic  and  lead  salts).  After 
reviewing  these  substances  and  the 
NOSB  recommendations,  we 
determined  that  the  prohibition  for  one. 
strychnine,  also  applies  to  livestock 
production.  Individuals  may  petition 
the  NOSB  to  have  additional 
nonsynthetic  substances  prohibited  for 
use  in  organic  crop  and  livestock 
production. 

Organic  Handling  (Processing) 

Tribasic  calcium  phosphate 
Nonsynthetic  colors 
Flavors,  with  the  annotation 

"nonsynthetic  sources  only  and  must 

not  be  produced  using  synthetic 

solvents  and  carrier  systems  or  any 

artificial  preservatives" 
Nonsynthetic  waxes,  carnauba  wax. 

wood  resin 
Cornstarch  (native),  gums,  kelp,  lecithin 

and  pectin  were  moved  from  section 

205.605  to  section  205.606 

(4)  Substance  Removed  from  the 
National  List.  Commenters  stated  that 
certain  substances  on  the  National  List 
in  the  proposed  rule  had  not  been 
recommended  by  the  NOSB.  We  agree 
with  the  comment  that  the  NOSB  did 
not  recommend  that  magnesium  should 
be  allowed  as  a  plant  or  soil 
micronutrient  and  have  removed  it  from 
the  National  List. 

(5)  Changes  in  Substance  Annotations 
on  the  National  List.  Commenters  stated 
that  certain  annotations  in  the  proposed 
rule  did  not  capture  the  precise 
recommendations  of  the  NOSB.  We 
agree  and  have  amended  the 
annotations  within  the  National  List  as 
follows: 

The  annotation  for  hydrated  lime  as  a 
plant  disease  control  substance  now 
states,  "must  be  used  in  a  manner  that 
minimizes  accumulation  of  copper  in 
the  soil." 

The  annotation  for  horticultural  oils 
as  an  insecticide  substance  and  as  a 
plant  disease  control  substance  now 
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states,  'NdiTow  range  oils  as  dormant, 
suffocating,  and  summer  oils   ' 

The  annotation  for  hydrated  lune  in 
livestock  production  now  states,  "not 
permitted  for  soil  application  or  tu 
cauterize  phvsical  alterations  or 
deodorize  animal  wastes  " 

The  annotation  for  the  allowed 
synthetic  parasiticide  Ivermectin  has 
been  modified  to  state  that  the 
substance  may  not  be  used  dunng  the 
lactation  period  of  breeding  stock 

The  annotation  for  trace  minerals  and 
vitamins  allowed  as  feed  additives  has 
been  modified  and  now  states,  "used  for 
enrichment  or  fortification  when  FDA 
approved." 

The  annotation  for  magnesium  sulfate 
in  organic  handling  now  states, 
"nonsvnthetic  sources  only  " 

The  annotation  for  EPA  List  4  Inerts 
allowed  in  crop  and  livestock 
production  has  been  modified  to  state. 
■  *    *    *  for  use  with  nonsvnthetic 
substances  or  synthetic  substances 
listed  in  this  section  *   *   *" 

(6)  Sulfur  Dioxide  for  Organic  Wines 
Many  commenters  recommended  that 
this  final  rule  should  allow  for  the  use 
of  sulfur  dioxide  in  wine  labeled  "made 
with  organic  grapes  "  They  argued  that 
sulfur  dioxide  is  necessary  in  organic 
wine  production  and  that  prohibiting  its 
use  would  have  a  negative  impact  on 
organic  grape  production  and  wineries 
that  produce  wine  labeled  'made  with 
organic  grapes."  The  prohibition  on  the 
use  of  sulfur  dioxide  in  the  proposed 
rule  was  based  upon  the  requirement  in 
the  Act  that  prohibited  the  addition  of 
sulfites  to  organically  produced  foods. 
However,  a  change  in  the  Act  now 
allows  the  use  of  sulfites  in  wine 
labeled  as  "made  with  organic  grapes  " 
Therefore,  we  have  added  sulfur  dioxide 
to  the  National  List  with  the  aitnotation, 
"for  use  only  in  wine  labeled  "made 
with  organic  grapes."  Provided.  That, 
total  sulfite  concentration  does  not 
exceed  100  ppm."  The  label  for  the 
wine  must  indicate  the  presence  of 
sulfites.  This  addition  to  the  National 
List  is  also  in  agreement  with  the  NOSB 
recommendation  for  allowing  the  use  of 
sulfur  dioxide  in  producing  wine  to  be 
labeled  as  "made  with  organic  grapes  " 

Xational  Ust — Changes  Requested  But 
S'ot  Made 

This  subpart  retains  from  the 
proposed  rule  regulations  on  which  we 
received  comments  as  follows: 

(1)  Restructuring  the  .Xational  Ust 
Commenters  requested  a  restructuring  of 
the  National  List  to  improve  its  clarity 
and  ease  of  use.  Some  of  the 
commenters  asked  for  minor  changes 
involving  the  wording  of  section  titles. 
Other  commenters  were  opposed  to  the 


categories  used  in  the  National  List 
because  the  categories  are  not  in 
compliance  with  the  Act.  In  its  June 
2000  meeting,  the  .NOSB  asked  the  NOP 
to  review  a  proposal  from  a  research 
institute  proposing  that  processing 
materials  for  the  National  List  be 
categorized  according  to  industry 
standards.  This  proposal  recommended 
including  new  sections  for  substances 
used  in  "made  with  *    *    *"  and 
substances  used  in  the  5-percent 
nonorganic  portion  of  "organic" 
multiingrodient  products.  We  agree  that 
the  present  structure  of  the  National  List 
may  not  have  optimum  clarity  and  ease 
of  use.  However,  extensive  restructuring 
of  the  National  List  without  additional 
NOSB  consideration  and  public 
discussion  would  be  a  significant 
variation  from  the  policy  that 
established  the  National  List  for  this 
final  rule.  The  NOP  will  work  with  the 
N(JSB  and  the  public  to  refine  the 
National  list  consistent  with  industry 
norms  and  public  expectations. 

(2)  Use  of  EPA  Ust  4  Inerts  The 
proposed  rule  allowed  EPA  List  4  Inerts 
to  be  used  as  synthetic  inert  ingredients 
with  allowed  synthetic  active 
ingredients  in  crop  production.  Some 
commenters  stated  that  certain 
substances  among  the  EPA  List  4  inerts 
should  not  be  allowed  in  organic 
production.  Some  commenters  went 
further  and  recommended  that  the 
allowance  for  synthetic  inert  ingredients 
should  be  limited  to  the  subset  of 
materials  that  the  EPA  designates  as  List 
4A.  We  do  not  agree  with  these 
commenters  and  have  retained  the 
allowance  for  all  inerts  included  on  EPA 
Lis!t  4.  List  4  inerts  are  classified  by  EPA 
as  those  of  "minimal  concernand.  after 
continuing  consultation  with  EPA,  we 
believe  there  is  no  justification  for  a 
further  restriction  to  List  4A.  If 
commenters  believe  that  a  particular 
List  4  inert  should  not  be  allowed  in 
formulated  products  used  in  organic 
production,  they  can  petition  the  NOSB 
to  have  that  substance  prohibited. 

(3)  Removing  Vaccines  from  the 
Witional  Ust  Some  commenters 
asserted  that  vaccines  should  not  be 
included  on  the  National  List  because 
the  NOSB  had  never  favorably 
recommended  their  use  in  livestock 
production.  However,  the  OFPA 
authorizes  the  use  of  vaccines,  and  in 
1995,  the  NOSB  recommended  allowing 
their  use.  The  NOSB  stated  that  use  of 
vaccines  may  be  necessary  to  ensure  the 
health  of  the  animal  and  to  remain  in 
compliance  with  Federal,  State,  or 
regional  regulations.  We  agree  with  the 
NOSB's  recommendation  and  have 
retained  vaccines  as  an  allowed 
substance  in  livestock  medication. 


(4)  Adding  Amino  Acids  to  the 
Xational  Ust.  Some  commenters 
recommended  that  amino  acids  should 
be  added  to  the  National  List  as  allowed 
synthetic  substances  for  livestock 
production.  We  have  not  added  amino 
acids  to  the  National  List  because  the 
NOSB  has  not  recommended  that  they 
should  be  allowed.  This  subject  is 
discussed  further  in  item  4,  Livestock — 
Changes  Based  on  Comments,  subpart  C. 

(5)  Creating  a  Category  for  Prohibited 
Nonsvnthetic  Seed  Treatments.  A 
commenter  stated  that  the  National  List 
of  nonsynthetic  substances  prohibited 
for  use  in  crop  production  should 
include  provisions  for  seed  treated  with 
a  nonsynthetic  substance.  This 
conunenter  stated  that  the  final  rule 
should  acknowledge  that  a  nonsynthetic 
seed  treatment  could  be  prohibited  on 
the  National  List.  We  do  not  believe  it 

is  necessary  to  include  a  separate 
category  for  seed  treatments  under  the 
prohibited  nonsynthetic  section  of  the 
National  List.  An  individual  may 
petition  the  NOSB  to  have  a  particular 
nonsynthetic  seed  treatments  placed  on 
the  prohibited  list  without  creating  a 
new  category  for  seed  treatments. 

(6)  Creating  a  Category  for  Treated 
Seed  and  Toxins  Derived  from  Bacteria. 
Commenters  stated  that  the  National 
List  of  synthetic  substances  allowed  in 
crop  production  should  include 
categories  for  treated  seed  and  toxins 
derived  from  bacteria.  These 
commenters  stated  that  these  categories 
are  sanctioned  by  the  OFPA,  and  failure 
to  consider  them  would  place  a 
significant  burden  on  organic  producers. 
We  believe  it  is  unnecessary  to  include 
these  categories  on  the  National  List. 
Specific  substances  from  these 
categories  could  be  incorporated  in 
existing  categories  that  reflect  their 
function,  such  as  plant  disease  control 
or  insecticide.  An  individual  may 
submit  petitions  to  the  NOSB  to  have 
specific  substances  from  these 
categories  considered  for  inclusion  on 
the  National  List. 

(7)  Remove  Categories  for  Feed 
Supplements.  A  commenter  stated  that 
it  was  inappropriate  for  the  National 
List  of  synthetic  substances  allowed  in 
livestock  production  to  contain 
categories  for  feed  supplements  and 
feed  additives  because  they  are  not 
authorized  in  the  OFPA.  We  disagree 
with  this  commenter  because  the 
identification  of  categories  on  the 
National  List  does  not  mean  that  all 
substances  within  that  category  are 
allowed.  The  categories  help  to  clarify 
which  types  of  materials  may  be 
included  on  the  National  List.  The 
substances  included  under  the 
categories  of  feed  supplements  and  feed 


additives  were  reconunended  by  the 
NOSB  and  added  to  the  National  List 
with  the  Secretary's  approval. 

(8)  Neurotoxic  Substances  on  the 
National  Ust.  Many  commenters 
requested  that  the  NOP  remove 
particular  substances  from  section 
205.605  of  the  National  List.  They  stated 
these  substances  were  sources  of 
neurotoxic  compounds  that  negatively 
effect  human  health.  The  substances 
cited  were  yeast  (autolysate  and 
brewers),  carrageenan,  and  enzymes. 
Moreover,  these  commenters  argued 
against  including  on  the  National  List 
some  amino  acids  or  their  derivatives 
which  the  commenters  claim  have 
neiu-otoxic  side  effects.  These 
commenters  requested  that  amino  acids 
should  be  prohibited  from  the  National 
List  due  to  the  possibility  that 
neurotoxic  substances  could  be  utilized 
for  either  organic  agricultural 
production  or  handling. 

We  do  not  agree  with  the  requests  of 
the  commenters  and  we  have  not  made 
the  requested  changes.  There  are  no 
amino  acids  cvirrently  on  the  National 
List;  therefore,  synthetic  sources  of 
amino  acids  are  prohibited.  Unless 
recommended  for  use  by  the  NOSB, 
synthetic  amino  acids  will  not  be 
included  on  the  National  List.  The  NOP 
has  established  a  petition  process  for 
substances  to  be  evaluated  for  inclusion 
on  or  removal  from  the  National  List  of 
Allowed  and  Prohibited  Substances  in 
organic  production  and  handling. 
Anyone  seeking  to  have  a  particular 
substance  removed  fix}m  the  National 
List  may  file  a  substance  petition  to 
amend  the  National  List. 

(9)  EPA  Ust  4  Inerts  for  Organic 
Processing.  A  few  commenters 
recommended  that  substances  in  EPA 
List  4  inerts  that  are  allowed  for  use  in 
crop  production  also  be  allowed  for  use 
as  processing  materials.  We  do  not 
agree,  and  we  have  not  included  EPA 
List  4  Inerts  on  the  National  List  for 
organic  handling,  hierts  listed  on  EPA 
List  4  have  been  evaluated  and 
approved  for  use  in  pesticide 
formulations,  not  for  use  as  processing 
materials.  Inerts  that  are  included  on 
EPA  List  4  would  have  to  be  further 
evaluated  to  determine  whether  such 
materials  meet  the  criteria  for  inclusion 
on  the  National  List. 

(10)  Modifying  Annotations  of 
Organic  Processing  Substances.  One 
commenter  requested  that  the 
Department  modify  the  annotation  for 
phosphoric  acid  to  include  its  use  as  a 
processing  aid.  We  have  not  made  the 
suggested  change.  Any  change  in  the 
annotation  of  a  substance  can  only 
occur  through  an  NOSB 
reconunendation.  Individuals  or  groups 


can  use  the  petition  process  to  submit 
substance  petitions  to  the  NOSB  for  the 
evaluation  to  be  included  on  or  removed 
from  the  National  List. 

(11)  Nutritional  Supplementation  of 
Organic  Foods.  Some  commenters 
asserted  that  21  CFR  104.20  is  not  an 
adequate  stand-alone  reference  for 
nutritional  supplementation  of  organic 
foods.  As  a  result,  these  commenters 
recommended  that  the  final  rule  include 
as  additional  cites  21  CFR  101, 9(c)(8)  for 
FDA-regulated  foods  and  9  CFR 
317.30(c),  318.409(c)(8)  for  foods 
regulated  by  FSIS  to  support  21  CFR 
104.20.  We  did  not  implement  the 
suggested  changes  of  the  commenters. 
Section  205.605(b)(20)  in  the  proposed 
rule  allowed  the  use  of  synthetic 
nutrient  vitamins  and  minerals  to  be 
used  in  accordance  with  21  CFR  104.20, 
Nutritional  Quality  Guidelines  For 
Foods,  as  ingredients  in  processed 
products  to  be  sold  as  "organic"  or 
"made  with*   *  *."  The  commenters 
reconmiended  cites,  21  CFR  101.9(c)(8) 
for  FDA-regulated  foods  and  9  CFR 
317.30(c);  section  318.409(c)(8)  did  not 
provide  provisions  for  nutritional 
supplementation  of  foods.  Instead,  these 
suggested  cites  were  particularly  aimed 
toward:  (1)  The  declaration  of  nutrition 
information  on  the  label  and  in  labeling 
of  a  food;  (2)  labeling,  marking  devices, 
and  containers;  (3)  entry  into  official 
establishments;  and  (4)  reinspection  and 
preparation  of  products.  The  NOP.  in 
consultation  with  FDA,  considers  21 
CFR  104.20  to  be  the  most  appropriate 
reference  regarding  nutritional 
supplementation  for  organic  foods. 

(12)  National  Ust  Petition  Process  as 
Part  of  the  Final  Rule. 

Commenters  have  requested  that  the 
National  List  Petition  Process,  approved 
by  the  NOSB  at  its  June  2000  meeting 
(and  published  in  the  Federal  Register 
on  July  13,  2000).  be  included  in  the 
final  rule.  We  do  not  agree  with  the 
commenters,  and  we  have  retained  the 
National  List  Petition  Process  regulation 
language  from  the  proposed  rule.  We 
have  separated  the  specific  petition 
process  from  the  regulation  to  provide 
for  maximum  flexibility  to  change  and 
clarify  the  petition  process  to 
accommodate  new  considerations 
developed  during  the  NOP 
implementation.  If  this  process  were 
part  of  this  final  rule,  updates  to  the 
petition  process  would  require  notice 
and  comment  rulemaking.  Any  changes 
in  the  National  List  that  may  be  a  result 
of  the  petition  process,  however,  would 
require  notice  and  comment 
rulemaking. 

(13)  Nonapproved  Substance 
Amendments  to  the  National  Ust. 
Commenters  also  requested  to  have 


many  substances  that  are  not  on  the 
National  List  and  that  have  not  been 
recommended  by  the  NOSB  for  use  in 
organic  production  and  handling  be 
added  to  the  National  List.  We  do  not 
agree.  Amendments  to  the  National  List 
must  be  petitioned  for  NOSB 
consideration,  must  have  an  NOSB 
recommendation,  and  must  be 
published  for  public  comment  in  the 
Federal  Register. 

National  Ust — Clarifications 

Clarification  is  given  on  the  following 
issues  raised  by  commenters  as  follows: 

(1)  Inerts  Use  in  Botanical  or 
Microbial  Pesticides.  Commenters 
expressed  concern  that  the  prohibition 
on  the  use  of  EPA  List  3  inerts  would 
prevent  organic  producers  from  using 
certain  botanical  or  microbial 
formulated  products  that  are  currently 
allowed  under  some  certification 
programs.  These  commenters  requested 
that  the  NOP  and  the  NOSB  expedite 
the  evaluation  of  List  3  inerts  used  in 
nonsynthetic  formulated  products  to 
prevent  the  loss  of  certain  formulated 
products.  The  prohibition  of  List  3 
inerts  was  based  on  the 
recommendation  of  the  NOSB  to  add 
only  those  substances  from  List  4  to  the 
National  List.  The  NOSB  also 
recommended  that  individual  inert 
substances  included  on  List  3  could  be 
petitioned  for  addition  to  the  National 
List.  The  NOP  has  requested  that  the 
NOSB  identify  for  expedited  review 
those  List  3  inerts  that  are  most 
important  in  formulated  products  used 
in  organic  production.  Individuals  may 
petition  to  have  these  inerts  considered 
for  inclusion  on  the  National  List. 
Additionally,  the  NOP  will  work  with 
the  EPA  and  the  registrants  of 
formulated  products  to  expedite  review 
of  List  3  inerts  currently  included  in 
formulated  products  used  in  organic 
production.  Unless  List  3  inerts  are 
moved  to  List  4  or  individually  added 
to  the  National  List,  they  are  prohibited 
for  use  in  organic  production. 

(2)  Prohibiting  Ash,  Grit,  and 
Screenings  Derived  from  Sewage  Sludge. 
Many  commenters  recommended  that 
the  ash,  grit,  and  screenings  derived 
from  the  production  of  sewage  sludge 
should  be  added  to  the  National  List  as 
nonsynthetic  materials  prohibited  for 
use  in  crop  production.  While  the  use 
of  sewage  sludge,  including  ash.  grit, 
and  screenings,  is  prohibited  in  organic 
production,  we  did  not  add  them  to  the 
National  List  as  prohibited  nonsynthetic 
substances.  This  subject  is  discussed 
further  under  subpart  A,  Definitions — 
Changes  Requested  But  Not  Made. 

(3)  Allowed  Uses  for  Pheromones 
Some  commenters  were  concerned  that 
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the  annotation  for  using  pheromones  as 
"insect  attractants"  was  too  hmiting  and 
would  not  include  uses  such  as  mating 
disruption,  trapping,  and  monitonng. 
The  annotation  for  pheromones  does  not 
preclude  any  use  for  a  pheromone  that 
is  otherwise  allowed  by  Federal.  State, 
or  local  regulation. 

(4)  \onagricultural  Products  as 
Livestock  Feed  Ingredients  Some 
commenters  questioned  whether 
nonsynthetic.  nonagricultural 
substances  such  as  fishmeal  and 
crushed  oyster  shell  needed  to  be  added 
to  the  National  List  to  be  used  in 
livestock  feed.  Nonsynthetic  substances 
do  not  have  to  appear  on  the  National 
List  and  may  be  used  in  organic 
livestock  feed,  provided  that  they  are 
used  in  compliance  with  the  FFDCA. 
This  subject  is  discussed  further  under 
item  4.  Livestock — Changes  Based  on 
Comments,  subpart  C. 

(5)  Chlorine  Disinfectant  Limit 
Annotation  for  Organic  Production  and 
Handling  Some  commenters  requested 
clarification  on  the  annotation  for  using 
chlorine  materials  as  an  allowed 
svnthetic  substance  in  crop  and 
handling  operations.  The  annotation  in 
the  proposed  rule,  which  has  been 
retained  in  the  final  rule,  stated  that 
"residual  chlorine  levels  in  the  water 
shall  not  e.xceed  the  ma.ximum  residual 
disinfectant  limit  under  the  Safe  Water 
Drinking  Act."  With  this  annotation,  the 
residual  chlorine  levels  at  the  point 
where  the  waste  water  stream  leaves  the 
production  or  handling  operation  must 
meet  limits  under  the  Safe  Drinking 
Water  Act. 

(6)  Tobacco  Use  m  Organic 
Production.  One  commenter  questioned 
whether  forms  of  tobacco  other  than 
tobacco  dust,  such  as  water  extracts  or 
smoke,  were  prohibited  nonsynthetic 
substances.  The  technical  advisory 
panel  (TAP)  review  on  which  the  NOSB 
based  its  recommendation  to  prohibit 
tobacco  dust  identified  nicotine  sulfate 
as  the  active  ingredient.  Therefore,  any 
substance  containing  nicotine  sulfate  as 
an  active  ingredient  is  prohibited  in 
crop  production. 

(7)  Nonsynthetij  Agricultural 
Processing  Aids  on  the  National  List.  A 
commenter  requested  clarification  from 
the  NOP  on  whether  processing  aids  (e.g 
defoaming  agents),  which  are 
nonsynthetic  and  nonorganic 
agricultural  substances  (e.g..  soybean 
oil),  must  appear  on  the  National  List 
when  used  in  processing.  In  the 
regulation,  a  nonsynthetic  and 
nonorganic  agricultural  product,  such  as 
soybean  oil.  used  as  a  processing  aid 
does  not  have  to  appear  on  the  National 
List.  Such  products  are  included  in  the 
provision  in  section  205.606  that 


nonorganically  produced  agricultural 
products  mav  be  used  in  accordance 
with  any  applicable  restrictions  when 
the  substance  is  not  commercially 
available  in  organic  form 

(8)  Transparency  of  the  National  List 
Petition  Process.  Some  commenters 
stated  the  petition  process  for  amending 
the  National  List  appears  to  have 
limited  public  access  and  should  be 
more  transparent.  These  commenters 
advocate  that  any  amendments  to  the 
National  List  should  be  subject  to  notice 
and  comment.  They  also  requested 
clarity  on  how  petitions  are  prioritized 
and  reviewed  and  the  timeframes  for 
review.  Additionally,  these  commenters 
asked  the  NOP  to  expedite  the  review  of 
materials  for  the  National  List.  On  July 
1.}.  2000.  AMS  published  in  the  Federal 
Register  (Vol.  65,  43259-43261) 
guidelines  for  submitting  petitions  for 
the  evaluations  of  substances  for  the 
addition  to  or  removal  from  the  National 
List.  In  this  notice,  the  NOP  stated  that 
most  petition  information  is  available 
for  public  inspedion  with  the  exception 
of  information  considered  to  be        '^ 
"confidential  business  information." 
The  notice  also  specified  that  any 
changes  to  the  National  List  must  be 
published  in  the  Federal  Register  for 
public  comment  The  published  petition 
notice  has  also  provided  an  indication 
to  the  industry'  about  the  urgency  of  the 
need  for  substance  review  and  that  the 
industry  should  provide  pertinent 
information  to  the  NOSB  to  expedite  the 
review  of  materials  not  on  the  National 
List. 

State  Organic  Programs 

The  Act  provides  that  each  State  may 
implement  an  organic  program  for 
agricultural  products  that  have  been 
produced  and  handled  within  the  State, 
using  organic  methods  that  meet  the 
requirements  of  the  Act  and  these 
regulations.  The  Act  further  provides 
that  a  State  organic  program  (SOP)  may 
contain  more  restrictive  requirements 
for  organic  products  produced  and 
handled  within  the  State  than  are 
contained  in  the  National  Organic 
Program  (NOP).  All  SOPs  and 
subsequent  amendments  thereto  must 
be  approved  by  the  Secretary. 

A  State  may  have  an  SOP  but  not  have 
a  State  certifying  agent.  A  State  may 
have  a  State  certifying  agent  but  no  SOP. 
Finally,  a  State  may  have  an  SOP  and 
a  State  certifying  agent.  In  all  cases,  the 
SOPs  must  be  approved  by  the 
Secretary.  In  all  cases,  the  State 
certifying  agent  must  apply  for  and 
receive  accreditation  to  certify  organic 
production  or  handling  operations 
pursuant  to  subpart  F. 


In  States  with  an  approved  SOP.  the 
SOPs  governing  State  official  is 
responsible  for  administering  a 
compliance  program  for  enforcement  of 
the  NOP  and  any  more  restrictive 
requirements  contained  in  the  SOP.  The 
SOP  governing  State  officials  may 
review  and  investigate  complaints  of 
noncompliance  involving  organic 
production  or  handling  operations 
operating  within  their  State  and,  when 
appropriate,  initiate  suspension  or 
revocation  of  certification.  The  SOP 
governing  State  officials  may  also 
review  and  investigate  complaints  of 
noncompliance  involving  accredited 
certifying  agents  operating  within  their 
State.  They  must  report  the  findings  of 
any  review  and  investigation  of  a 
certifying  agent  to  the  NOP  Program 
Manager  along  with  any 
recommendations  for  appropriate 
action.  States  that  do  not  have  an  SOP 
will  not  be  responsible  for  compliance 
under  the  NOP,  except  that  an 
accredited  State  certifying  agent 
operating  within  such  State  will  have 
compliance  responsibilities  under  the 
NOP  as  a  condition  of  its  accreditation. 

The  sections  covering  SOP's, 
beginning  with  section  205.620, 
establish:  (1)  The  requirements  for  an 
SOP  and  amending  such  a  program  and 
(2)  the  process  for  approval  of  an  SOP 
and  amendments  to  the  SOP's.  Review 
and  approval  of  an  SOP  will  occur  not 
less  than  once  during  each  5-year 
period.  Review  related  to  compliance 
matters  may  occur  at  any  time. 

Description  of  Regulations 

State  Organic  Program  Requirements 

A  State  may  establish  an  SOP  for 
production  and  handling  operations 
within  the  State  that  produces  and 
handles  organic  agricultural  products. 
The  SOP  and  supporting  documentation 
must  demonstrate  that  the  SOP  meets 
the  requirements  for  organic  programs 
specified  in  the  Act, 

An  SOP  may  contain  more  restrictive 
requirements  governing  the  production 
and  handling  of  organic  products  within 
the  State.  Such  requirements  must  be 
based  on  environmental  conditions  or 
specific  production  or  handling 
practices  particular  to  the  State  or 
region  of  the  United  States,  which 
necessitates  the  more  restrictive 
requirement.  More  restrictive 
requirements  must  be  justified  and 
shown  to  be  consistent  with  and  to 
further  the  purposes  of  the  Act  and  the 
regulations  in  this  part.  Requirements 
necessitated  by  an  environmental 
condition  that  is  limited  to  a  specific 
geographic  area  of  the  State  should  only 
be  required  of  organic  production  and 
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handling  operations  operating  within 
the  applicable  geographic  area.  If 
approved  by  the  Secretary,  the  more 
restrictive  requirements  will  become  the 
NOP  regulations  for  organic  producers 
and  handlers  in  the  State  or  applicable 
geographical  area  of  the  State.  All 
USDA-accredited  certifying  agents 
planning  to  operate  within  a  State  with 
an  SOP  will  be  required  to  demonstrate 
their  ability  to  comply  with  the  SOP's 
more  restrictive  requirements. 

No  provision  of  an  SOP  shall 
discriminate  against  organic  agricultural 
products  produced  by  production  or 
handling  operations  certified  by 
certifying  agents  accredited  or  accepted 
by  USDA  pursuant  to  section  205.500. 
Specifically,  an  SOP  may  not 
discriminate  against  agricultural 
commodities  organically  produced  in 
other  States  in  accordance  with  the  Act 
and  the  regulations  in  this  part.  Further, 
an  SOP  may  not  discriminate  against 
agricultural  commodities  organically 
produced  by  production  or  handling 
operations  certified  by  foreign  certifying 
agents  operating  under:  (1)  Standards 
determined  by  USDA  to  meet  the 
requirements  of  this  part  or  (2)  an 
equivalency  agreement  negotiated 
between  the  United  States  and  a  foreign 
government. 

To  receive  approval  of  its  SOP,  a  State 
must  assume  enforcement  obligations  in 
the  State  for  the  requirements  of  this 
part  and  any  more  restrictive 
requirements  included  in  the  SOP  and 
approved  by  the  Secretary.  Specifically, 
the  State  must  ensure  compliance  with 
the  Act,  the  regulations  in  this  part,  and 
the  provisions  of  the  SOP  by  certified 
production  and  handling  operations 
operating  within  the  State.  The  SOP 
must  include  compliance  and  appeals 
procedures  equivalent  to  those  provided 
for  under  the  NOP. 

An  SOP  and  any  amendments  thereto 
must  be  approved  by  the  Secretary  prior 
to  implementation  by  the  State. 

State  Organic  Program  Approval 
Process 

An  SOP  and  subsequent  amendments 
thereto  must  be  submitted  to  the 
Secretary  by  the  SOP's  governing  State 
official  for  approval  prior  to 
implementation.  A  request  for  approval 
of  an  SOP  must  contain  supporting 
materials  that  include  statutory 
authorities,  program  descriptions, 
documentation  of  environmental  or 
ecologiceJ  conditions  or  specific 
production  and  handling  practices 
particular  to  the  State  which  necessitate 
more  restrictive  requirements  than  the 
requirements  of  this  part,  and  other 
information  as  may  be  required  by  the 
Secretary.  A  request  for  amendment  of 


an  approved  SOP  must  contain 
supporting  materials  that  include  an 
explanation  and  documentation  of  the 
environmental  or  ecological  conditions 
or  specific  production  practices 
particular  to  the  State  or  region,  which 
necessitate  the  proposed  amendment. 
Supporting  material  also  must  explain 
how  the  proposed  amendment  furthers 
and  is  consistent  with  the  purposes  of 
the  Act  and  the  regulations  in  this  part. 
Each  request  for  approval  of  an  SOP 
or  amendment  to  an  SOP  and  its 
supporting  materials  and 
documentation  will  be  reviewed  for 
compliance  with  the  Act  and  these 
regulations.  Within  6  months  of 
receiving  the  request  for  approval,  the 
Secretary  will  notify  the  SOP's 
governing  State  official  of  approval  or 
disapproval.  A  disapproval  will  include 
the  reasons  for  disapproval.  A  State 
receiving  a  notice  of  disapproval  of  its 
SOP  or  amendment  to  its  SOP  may 
submit  a  revised  SOP  or  amendment  to 
its  SOP  at  any  time. 

Review  of  State  Organic  Programs 

SOP's  will  be  reviewed  at  least  once 
every  5  years  by  the  Secretary  as 
required  by  section  6507(c)(1)  of  the 
Act.  The  Secretary  will  notify  the  SOP's 
governing  State  official  of  approval  or 
disapproval  of  the  program  within  6 
months  after  initiation  of  the  review. 

State  Organic  Programs — Changes 
Based  on  Comments 

This  portion  of  subpart  G  differs  from 
the  proposal  in  several  respects  as 
follows: 

(1)  Publication  of  SOP's  and 
Consideration  of  Public  Comments. 
Some  commenters  assert  that  the  USDA 
should  not  publish  SOP  provisions  for 
public  comment  in  the  Federal  Register. 
These  commenters  argued  that  it  is  not 
appropriate  for  the  NOP  to  have 
nonresidents  commenting  on  a 
particular  State  program  as  nearly  all 
States  have  a  mechanism  to  ensure  full 
public  participation  in  their  regulation 
promulgation.  They  believe  the 
comment  process  set  forth  in  the 
proposed  rule  is  a  redundant  and 
unacceptable  intrusion  on  State 
sovereignty. 

We  will  not  publish  for  public 
comment  the  provisions  of  SOP's  under 
review  by  the  Secretary  in  the  Federal 
Register.  We  have  removed  the 
provision  from  this  final  rule,  described 
in  section  205.621(b),  requiring  the 
Secretary  to  publish  in  the  Federal 
Register  for  public  comment  a  summary 
of  the  SOP  and  a  summary-  of  any 
amendment  to  such  a  program. 
Alternatively,  we  will  announce  which 
SOP's  are  being  reviewed  through  the 


NOP  website.  The  NOP  will  issue  public 
information  notices  that  will  announce 
each  approved  SOP  and  any  approved 
amendments  to  an  existing  State 
program.  The  notices  will  identify  the 
characteristics  of  the  approved  State 
program  that  warranted  the  more 
restrictive  organic  production  or 
handling  requirements.  We  also  will 
include  a  summary  of  the  new  program 
on  the  NOP  website. 

(2)  NOP  Oversight  of  SOP  s.  Several 
commenters  stated  that,  in  the  proposed 
rule,  the  provisions  did  not  provide  a 
comprehensive  description  of  organic 
programs  operated  by  States  that  would 
be  under  NOP  authority.  Some 
commenters  implied  that  the  proposed 
rule  would  only  include  States  with 
organic  certification  programs,  while 
other  commenters  inquired  whether  the 
sections  205.620  to  205.622  included 
other  SOP  activities  beyond 
certification. 

To  address  the  commenters'  concerns, 
we  have  modified  the  section  heading 
by  adding  the  term,  "organic."  and 
removing  the  term,  "certification. '•'  from 
the  description  and  definition  of  SOP's. 
We  have  taken  this  action  to  clarify  that, 
while  certification  is  one  component  of 
the  requirements,  it  does  not  define  the 
extent  of  evaluation  of  State  programs 
that  will  be  conducted  by  the  NOP. 
SOP's  can  choose  not  to  conduct 
certification  activities  under  their 
existing  organic  program.  State 
programs  whose  provisions  fall  within 
the  scope  of  the  eleven  general 
provisions  described  in  the  Act  (7 
U.S.C.  6506)  will  require  Departmental 
review. 

States  may  conduct  other  kinds  of 
organic  programs  that  will  not  need 
review  and  approval  by  the  NOP. 
Examples  of  these  other  programs  may 
include:  organic  promotion  and  research 
projects,  marketing;  transition  assistance 
or  cost  share  programs,  registration  of 
State  organic  production  and  handling 
operations,  registration  of  certifying 
agents  operating  within  the  State,  or  a 
consumer  referral  program.  The  NOP 
will  not  regulate  such  State  activities. 
Such  programs  may  not  advertise, 
promote,  or  otherwise  infer  that  the 
States  organic  products  are  more 
organic  or  better  than  organic  product 
produced  in  other  States.  Such 
programs  and  projects  would  be  beyond 
the  scope  of  this  national  program  and 
will  not  be  subject  to  the  Secretary^'s 
review. 

State  Organic  Programs — Changes 
Requested  But  Not  Made 

(1)  Limitations  on  SOP  More 
Restrictive  Requirements.  Commenters 
expressed  concern  that  limiting  a  State's 
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ability  to  craft  a  regulation  designated  as 
a  more  restrictive  requirement  to 
environmental  conditions  or  specific 
production  and  handling  practices 
would  hinder  the  ongoing  development 
of  SOP'S.  They  were  concerned  that  any 
State  legislation  modifv'ing  the  SOP 
would  need  to  be  preapproved  by  the 
Secretar\'. 

We  have  retained  the  provision 
limiting  the  scope  of  more  restrictive 
requirements  States  can  include  in  their 
organic  program  as  described  in  section 
205.620(c).  We  believe  the  language 
contained  in  the  provision  is  broad 
enough  to  facilitate  the  development  of 
SOPs  without  hindering  development 
or  State  program  implementation  and 
enforcement.  Section  6507(b)(1)  of  the 
Act  provides  that  States  may  establish 
more  restrictive  organic  certification 
requirements;  paragraph  (b)(2) 
establishes  parameters  for  those 
requirements.  More  restrictive  SOP 
requirements  must:  further  the  purposes 
of  the  Act,  he  consistent  with  the  Act. 
not  discriminate  against  other  State's 
agricultural  commodities,  and  be 
approved  by  the  Secretan.'  before 
becoming  effective.  We  expect  that  a 
State's  more  restrictive  requirements  are 
likelv  to  cover  specific  organic 
production  or  handling  practices  to 
address  a  State's  specific  environmental 
conditions.  The  Secretan,-  wdl  approve 
State's  requests  for  more  restrictive  State 
requirements  that  are  consistent  with 
the  purposes  of  the  Act.  However,  we 
believe  requests  from  States  for  more 
restrictive  requirements  will  be  rare. 
Although  SOPs  can  impose  additional 
requirements,  we  believe  States  will  be 
reluctant  to  put  their  program 
participants  at  a  competitive 
disadvantage  when  compared  to 
producers  and  handlers  in  other  States 
absent  compelling  environmental 
conditions  or  a  compelling  need  for 
special  production  and  handling 
practices.  While  preapproval  of  State 
legislation  modif\ing  an  existing  SOP  is 
not  required,  the  NOP  envisions  a  close 
consultation  with  States  with  existing 
programs  to  ensure  consistency  with  the 
fin^  rule. 

(2)  SOP  Enforcement  Obligations. 
Some  commenters  expressed  concern 
about  States  having  adequate  resources 
available  to  implement  enforcement 
activities  that  they  are  obligated  to 
conduct  under  the  NOP.  A  few  of  these 
commenters  argue  that  the  enforcement 
obligation  will  result  in  their  State 
programs  being  discontinued.  A  few 
commenters  cited  a  lack  of  federal 
funding  to  support  State  enforcement 
obligations  and  suggested  the  NOP 
provide  funding  for  enforcement 
activities. 


The  proposed  rule  indicated  that 
States  with  organic  programs  must 
assume  enforcement  obligations  for  this 
regulation  within  their  State.  We  have 
retained  this  enforcement  obligation  in 
section  205.620(d).  Many  States 
currently  have  organic  programs  with 
the  kind  of  comprehensive  enforcement 
and  compliance  mechanisms  necessary 
for  implementing  any  State  regulatory 
program.  Assuming  those  enforcement 
activities  are  consistent  with  the  NOP, 
this  final  rule  adds  no  additional 
regulatory  burden  to  the  SOPs.  The 
costs  associated  with  the  enforcement 
activities  of  an  approved  SOP  should  be 
similar  to  the  enforcement  costs 
associated  with  the  existing  State 
program.  Additional  clarification  of  SOP 
enforcement  obligations  is  in  the 
Accreditation,  Appeals,  and  Compliance 
preamble  discussions. 

(3)  SOP  Evaluation  Notification 
Period.  A  few  commenters  indicated 
that  the  SOP  review  and  decision 
notification  period  described  in  section 
205  621(b)  of  the  proposed  rule  could 
hinder  a  State's  ability  to  develop  or 
implement  an  SOP.  These  commenters 
cited  potential  cases  in  which  particular 
States  have  requirements  for  regulator^' 
promulgation  that  must  occur  within  6 
months  under  a  State  legislative  session 
that  is  held  once  every  2  years.  These 
commenters  suggested  the  NOP  should 
reduce  the  notification  time  to  1  to  3 
months. 

We  disagree  with  the  commenters.  In 
the  proposed  rule  in  section  205.621(b), 
the  Secretary'  is  required  to  notify  the 
SOP's  governing  State  official  within  6 
months  of  receipt  of  submission  of 
documents  and  information  regarding 
the  approval  of  the  SOP.  We  have 
retained  this  time  period.  We  will 
review  SOP  applications  as  quickly  as 
possible  and  will  endeavor  to  make 
decisions  in  less  than  6  months 
whenever  possible.  However,  some 
SOP's  may  be  ver\'  complex  and  require 
more  review  time.  The  NOP  envisions 
working  closely  with  the  States  and 
State  officials  to  ensure  a  smooth 
transition  to  the  requirements  of  this 
final  rule 

State  Organic  Programs — Clarifications 

(1)  Discrimination  Against  Organic 
Products.  Several  commenters  requested 
the  addition  of  a  provision  prohibiting 
an  SOP  from  discriminating  against 
agricultural  commodities  organically 
produced  in  other  States. 
Discrimination  by  a  State  against 
organically  produced  agricultural 
products  produced  in  another  State  is 
prevented  in  two  ways.  First,  any 
organic  program  administered  by  a  State 
must  meet  the  requirements  for  organic 


programs  specified  in  the  Act  and  be 
approved  by  the  Secretary.  Finally,  a 
USDA-accredited  certifying  agent  must 
accept  the  certification  decisions  made 
by  another  USDA-accredited  certifying 
agent  as  its  own. 

(2)  Potential  Duplication  Between  the 
Accreditation  and  SOP  Review  Process. 
Some  commenters  asked  about  possible 
duplication  between  the  process  for 
reviewing  SOP's  and  the  process  of 
accreditation  review.  These  commenters 
have  asked  the  NOP  to  eliminate  any 
duplication  that  may  exist  between  the 
two  review  processes.  The  NOP  will  be 
conducting  a  review  process  for  SOP's 
and  a  separate  review  process  for 
accrediting  State  and  private  certifying 
agents.  The  two  reviews  are  different. 
The  SOP  review  is  the  evaluation  of 
SOP  compliance  with  the  Act  and  the 
NOP  regulations.  If  approved,  the  SOP 
becomes  the  NOP  standards  for  the 
particular  State  with  which  all 
certifying  agents  operating  in  that  State 
must  comply.  Approved  SOP's  must  be 
in  compliance  with  the  Act  and  the 
NOP  regulations.  They  cannot  have 
weaker  standards  than  the  NOP.  States 
can  have  more  restrictive  requirements 
than  the  NOP  if  approved  by  the 
Secretary. 

The  accreditation  review  is  an 
evaluation  of  the  ability  of  certifying 
agents  to  carry  out  their  responsibilities 
under  the  NOP.  This  review  is  a 
measure  of  the  competency  of  certifying 
agents  to  evaluate  compliance  to 
national  organic  standards.  Certifv'ing 
agents  will  not  be  unilaterally 
establishing  regulations  or  standards 
related  to  the  certification  of  organic 
products.  They  will  only  provide  an 
assessment  of  compliance. 

Thus.  SOP  reviews  and  accreditation 
reviews  are  separate  evaluations  of 
different  procedures.  We  acknowledge 
some  of  the  information  for  the  two 
evaluations  may  be  similar:  e.g., 
compliance  procedures.  The  reviews  do 
not  duplicate  the  same  requirements. 
However,  the  NOP  envisions  working 
with  States  to  ensure  documentation  is 
not  duplicated. 

(3)  Scope  of  Enforcement  by  States.  A 
number  of  State  commenters  have 
requested  clarification  on  the  proposed 
rule  provision  specifying  that  approved 
SOP's  must  assume  enforcement 
obligations  in  their  State  for  the 
requirements  of  the  NOP  and  any 
additional  requirements  approved  by 
the  Secretary.  These  commenters  have 
indicated  that  they  remain  uncertain  as 
to  what  is  expected  by  the  term, 
"enforcement  obligation." 

Approved  SOP's  will  have  to 
administer  and  provide  enforcement  of 
the  requirements  of  the  Act  and  the 
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regulations  of  the  NOP.  The 
administrative  procedures  used  by  the 
State  in  administering  the  approved 
SOP  should  have  the  same  force  euid 
effect  as  the  procedures  use  by  AMS  in 
administering  this  program.  This  final 
rule  specifies  that  the  requirements  for 
environmental  conditions  or  for  special 
production  and  handling  practices  are 
necessary  for  establishing  more 
restrictive  requirements.  These  factors 
establish  our  position  that  a  State  must 
agree  to  incurring  increased 
enforcement  responsibilities  and 
obligations  to  be  approved  as  an  SOP 
under  the  NOP.  For  instance,  a  State 
with  an  approved  organic  program  will 
oversee  compliance  and  appeals 
procedures  for  certified  organic 
operations  in  the  State.  Those 
procedures  must  provide  due  process 
opportunities  such  as  rebuttal, 
mediation,  and  correction  procedures. 
Once  approved  by  the  Secretary,  the 
State  governing  official  of  the  SOP  must 
administer  the  SOP  in  a  miumer  that  is 
consistent  and  equitable  for  the  certified 
parties  involved  in  compliance  actions. 

(4)  SOPs  That  Do  not  Certify  and 
NOP  Oversight.  A  few  commenters 
requested  that  the  NOP  develop  new 
provisions  to  include  State  programs 
that  have  organic  regulations  but  do  not 
conduct  certification  activities.  These 
commenters  argue  that  any  SOP  that  has 
a  regulatory  impact  on  organic 
producers,  regardless  of  whether  or  not 
the  program  includes  certification,  be 
approved  by  the  Secretary. 

"This  regulation,  in  section  205.620Cb), 
provides  for  NOP  oversight  of  SOP's 
that  do  not  conduct  certification 
activities. 

(5)  State's  Use  of  Private  Certifying 
Agents.  Some  commenters  have 
requested  that  the  NOP  provide 
clarification  of  the  proposed  rule 
sections  205.620  through  205.622  on 
how  these  sections  will  affect  States  that 
delegate  certification  activities  to 
private  certifying  agents.  These 
commenters  asked  how  the  NOP  intends 
to  oversee  this  type  of  State  activity. 

The  NOP  intends  to  give  considerable 
latitude  to  States  in  choosing  the  most 
appropriate  system  or  procediu'es  to 
structure  their  programs.  This  may 
include  a  State  establishing  its  own 
certifying  agent  or  relying  on  private 
certifying  agents.  However,  States  will 
not  be  accrediting  certifying  agents 
operating  in  their  State.  Accreditation  of 
all  certifying  agents  operating  in  the 
United  States  is  the  responsibility  of 
USDA.  Establishment  of  a  single 
national  accreditation  program  is  an 
essential  part  of  the  NOP.  As  stated 
elsewhere  in  this  final  rule,  any 
accreditation  responsibilities  of  a  State's 


current  organic  program  will  cease  with 
implementation  of  this  program. 
Pursuant  to  the  Compliance  provisions 
of  this  subpart,  the  governing  State 
official  charged  with  compliance 
oversight  under  the  SOP  may  investigate 
and  notify  the  NOP  of  possible 
compliance  violations  on  the  part  of 
certifying  agents  operating  in  the  State. 
However,  the  State  may  not  pursue 
compliance  actions  or  remove 
accreditation  of  any  certifying  agent 
accredited  by  the  Secretary.  That 
authority  is  the  sole  responsibility  of  the 
Secretary.  If  more  restrictive  State 
requirements  are  approved  by  the 
Secretary,  we  will  review  certifying 
agent  qualifications  in  the  State,  as 
provided  by  section  205.501(a)(20),  and 
determine  whether  they  are  able  to 
certify  to  the  approved,  more  restrictive 
requirements.  Our  accreditation 
responsibilities  include  oversight  of 
both  State  and  private  certify'ing  agents, 
including  any  foreign  certifying  agents 
that  may  operate  in  a  State. 

Subpart  G — Fees 

This  portion  of  subpart  G  sets  forth 
the  regulations  on  fees  and  other 
charges  to  be  assessed  for  accreditation 
and  certification  services  under  the 
National  Organic  Program  (NOP).  These 
regulations  address  the  kinds  of  fees  and 
charges  to  be  assessed  by  the  U.S. 
Department  of  Agriculture  (USDA)  for 
the  accreditation  of  certifying  agents, 
the  level  of  such  fees  and  charges,  and 
the  payment  of  such  fees  and  charges. 
These  regulations  also  address  general 
requirements  to  be  met  by  certifying 
agents  in  assessing  fees  and  other 
charges  for  the  certification  of  producers 
and  handlers  as  certified  organic 
operations.  Finally,  these  regulations 
address  the  Secretary's  oversight  of  a 
certifying  agent's  fees  and  charges  for 
certification  services. 

Description  of  Regulation 

Fees  and  Other  Charges  for 
Accreditation 

Fees  and  other  charges  will  be 
assessed  and  collected  from  applicants 
for  initial  accreditation  and  accredited 
certifying  agents  submitting  annual 
reports  or  seeking  renewal  of 
accreditation.  Such  fees  will  be  equal  as 
nearly  as  may  be  to  the  cost  of  the 
accreditation  services  rendered  under 
these  regulations.  Fees-for-service  will 
be  based  on  the  time  required  to  render 
the  service  provided  calculated  to  the 
nearest  15-minute  period.  Activities  to 
be  billed  on  the  basis  of  time  used 
include  the  review  of  applications  and 
accompanying  documents  and 
information,  evaluator  travel,  the 


conduct  of  on-site  evaluations,  review  of 
annual  reports  and  updated  documents 
and  information,  and  the  prejjaration  of 
reports  and  any  other  documents  in 
connection  with  the  performance  of 
service.  The  hourly  rate  will  be  the  same 
as  that  charged  by  the  Agricultural 
Marketing  Service  (AMS),  through  its 
Quality  System  Certification  Program,  to 
certification  bodies  requesting 
conformity  assessment  to  the 
International  Organization  for 
Standardization  "General  Requirements 
for  Bodies  Operating  Product 
Certification  Systems"  (ISO  Guide  65). 

Applicants  for  initial  accreditation 
and  accredited  certifying  agents 
submitting  annual  reports  or  seeking 
renewal  of  accreditation  during  the  first 
18  months  following  the  effective  date 
of  subpart  F  will  receive  service  without 
incurring  an  hourly  charge  for  such 
service. 

Applicants  for  initial  accreditation 
and  renewal  of  accreditation  must  pav 
at  the  time  of  application,  effective  18 
months  following  the  effective  date  of 
subpart  F,  a  nonrefundable  fee  of 
S500.00.  This  fee  will  be  applied  to  the 
applicant's  fees-for-ser\'ice  account. 

When  service  is  requested  at  a  place 
so  distant  from  the  evaluator's 
headquarters  that  a  total  of  one-half 
hour  or  more  is  required  for  the 
evaluator(s)  to  travel  to  such  a  place  and 
back  to  the  headquarters  or  from  a  place 
of  prior  assignment  on  circuitous 
routing  requiring  a  total  of  one-half  hour 
or  more  to  travel  to  the  next  place  of 
assignment  on  the  circuitous  routing, 
the  charge  for  such  service  will  include 
all  applicable  travel  charges.  Travel 
charges  may  include  a  mileage  charge 
administratively  determined  by  USDA. 
travel  tolls,  or,  when  the  travel  is  made 
by  public  transportation  (including 
hired  vehicles),  a  fee  equal  to  the  actual 
cost  thereof.  If  the  service  is  provided 
on  a  circuitous  routing,  the  travel 
charges  will  be  prorated  among  all  the 
applicants  and  certifying  agents 
furnished  the  ser\'ice  involved.  Travel 
charges  will  become  effective  for  all 
applicants  for  initial  accreditation  and 
accredited  certifying  agents  on  the 
effective  date  of  subpart  F.  The 
applicant  or  certifying  agent  will  not  he 
charged  a  new  mileage  rate  without 
notification  before  the  ser\'ice  is 
rendered. 

When  ser\'ice  is  requested  at  a  place 
away  from  the  evaluator's  headquarters, 
the  fee  for  such  ser\'ice  shall  include  a 
per  diem  charge  if  the  employee(s) 
performing  the  service  is  paid  per  diem 
in  accordance  with  existing  travel 
regulations.  Per  diem  charges  to 
applicants  and  certifying  agents  will 
cover  the  same  period  of  time  for  which 
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the  evaluator(s)  receives  per  diem 
reimbursement.  The  per  diem  rate  will 
be  administratively  determined  by 
L'SD.-\.  Per  diem  charges  shall  become 
effective  for  all  applicants  for  initial 
accreditation  and  accredited  certifxing 
agents  on  the  effective  date  of  subpart  F 
The  applicant  or  certifving  agent  will 
not  be  charged  a  new  per  diem  rate 
without  notification  before  the  service  is 
rendered. 

When  costs,  other  than  fees-for- 
service,  travel  charges,  and  per  diem 
charges,  are  associated  with  providing 
the  services,  the  applicant  or  certifving 
agent  will  be  charged  for  these  costs. 
Such  costs  include  but  are  not  limited 
to  equipment  rental,  photocopying, 
deliverv,  facsimile,  telephone,  or 
translation  charges  incurred  in 
association  with  accreditation  services. 
The  amount  of  the  costs  charged  will  be 
determined  administratively  hy  USDA. 
Such  costs  will  become  effective  for  all 
applicants  for  initial  accreditation  and 
accredited  certifying  agents  on  the 
effective  date  of  subpart  F. 

Payment  of  Fees  and  Other  Charges 

Applicants  for  initial  accreditation 
and  renewal  of  accreditation  must  remit 
the  nonrefundable  fee  along  with  their 
application.  Remittance  must  be  made 
payable  to  the  Agricultural  Marketing 
Service.  USDA,  and  mailed  to:  Program 
Manager,  USDA-AMS-TMP-NOP, 
Room  2945-South  Building.  P  O.  Box 
96456.  Washington.  DC  20090-6456  or 
such  other  address  as  required  by  the 
Program  Manager  All  other  payments 
for  fees  and  other  charges  must  be 
received  by  the  due  date  shown  on  the 
bill  for  collection,  made  payable  to  the 
Agricultural  Marketing  Service,  USDA. 
and  mailed  to  the  address  provided  on 
the  bill  for  collection.  The 
.Administrator  will  assess  interest, 
penalties,  and  administrative  costs  on 
debts  not  paid  by  the  due  date  shown 
on  a  bill  for  collection  and  collect 
delinquent  debts  or  refer  such  debts  to 
the  Department  of  Justice  for  litigation 

Fees  and  Other  Charges  for  Certification 

Fees  charged  by  a  certifv'ing  agent 
must  be  reasonable,  and  a  certifving 
agent  may  charge  applicants  for 
certification  and  certified  production 
and  handling  operations  only  those  fees 
and  charges  that  it  has  filed  with  thf 
Administrator.  The  certifving  agent 
must  provide  each  applicant  with  an 
estimate  of  the  total  cost  of  certification 
and  an  estimate  of  the  annual  cost  of 
updating  the  certification  The  certifving 
agent  may  require  applicants  for 
certification  to  pay  at  the  time  of 
application  a  nonrefundable  fee  that 
must  be  applied  to  the  applicants  fees- 


for-service  account.  A  certifying  agent 
mav  set  the  nonrefundable  portion  of 
certification  fees;  however,  the 
nonrefundable  portion  of  certification 
fees  must  be  e.xplained  in  the  fee 
schedule  submitted  to  the 
.Administrator.  The  fee  schedule  must 
explain  what  fee  amounts  are 
nonrefundable  and  at  what  stage  during 
the  certification  process  the  respective 
fees  become  nonrefundable.  The 
certifving  agent  must  provide  all 
persons  inquiring  about  the  application 
process  with  a  copy  of  its  fee  schedule. 

Fees — Changes  Based  on  Comments 

This  subpart  differs  from  the  proposal 
in  the  following  respects: 

Sonrefundahle  Portion  of 
Certification  Fees.  Commenters  were  not 
satisfied  with  the  provision  in  section 
205.642  that  stated.  "The  certifying 
agent  may  require  applicants  for 
certification  to  pay  at  the  time  of 
application  a  nonrefundable  fee  of  no 
more  than  $250.00,  which  shall  be 
applied  to  the  applicant's  fee  for  service 
account."  Some  commenters  believed 
we  were  requiring  the  certifying  agents 
to  bill  fees  for  inspection  services 
separatelv  One  State  agency  expressed 
a  concern  that  we  were  placing  a  limit 
on  the  initial  fee  the  certifying  agent 
could  collect.  As  a  result,  the  State 
agencv  commented  that  by  not  being 
allowed  to  collect  the  full  certification 
fee  at  the  time  of  application,  the 
certifving  agent,  in  effect,  would  be 
extending  credit  to  the  applicant. 
Commenters  reported  that  some  State 
agencies  are  prevented  by  statute  from 
extending  credit  and  are  required  to 
collect  all  fees  at  the  time  of  application. 
Several  commenters  stated  that  the 
amount  of  $250.00  was  too  low  and 
would  not  cover  the  costs  the  certifying 
agents  could  incur  during  the 
certification  process.  One  organization 
noted  that  we  should  consider  prorating 
the  amount  of  the  fee  to  be  refunded 
when  an  applicant  for  certification 
withdraws  before  the  completion  of  the 
certification  process.  The  organization 
recommended  that  the  amount  of  the 
prorated  fee  should  be  based  on  how  far 
along  in  the  certification  process  the 
applicant  had  progressed  before 
withdrawal.  Another  commenter 
believed  it  was  inappropriate  for  USDA 
to  set  anv  fet>s  for  private  certification 
programs  and  that  the  fees  should  be 
market  driven. 

It  was  not  our  intent  to  limit  the 
initial  amount  that  certifving  agents 
could  collect  from  the  applicant  for 
certification.  Our  intent  was  to  limit  the 
portion  of  the  fee  that  would  be 
nonrefundable  in  order  to  reduce  the 
potential  liability  for  the  small 


producer/handler  who  may  need  to 
withdraw  prematurely  from  the 
certification  process.  However,  we 
acknowledge  that  this  provision  could 
be  misinterpreted.  We  also  realize  that 
certifv'ing  agents  may  incur  initial  costs 
during  the  preliminary  stage  of  the 
certification  process  that  may  be  more 
or  less  than  the  $250.00  application  rate 
proposed.  As  a  result,  we  have  removed 
the  provision  that  stated  certifying 
agents  could  collect  a  noru-efundable  fee 
of  not  more  than  $250.00  at  the  time  of 
application  from  applicants  for 
certification. 

Certifying  agents  may  set  the 
nonrefundable  portion  of  their 
certification  fees.  However,  the 
nonrefundable  portion  of  their 
certification  fees  must  be  explained  in 
the  fee  schedule  submitted  to  the 
Administrator.  The  fee  schedule  must 
explain  what  fee  amounts  are 
nonrefundable  and  at  what  stage  during 
the  certification  process  the  respective 
fees  become  nonrefundable.  Certifying 
agents  will  also  provide  all  persons 
inquiring  about  the  application  process 
with  a  copy  of  its  fee  schedule. 

Fees — Changes  Requested  But  Not  Made 

This  subpart  retains  from  the 
proposed  rule  regulations  on  which  we 
received  comments  as  follows: 

(1)  Farm  Subsidy/Transition  Program. 
Many  commenters  asked  that  USDA 
subsidize  or  develop  a  cost-share 
program  for  small  farmers/producers 
who  are  certified  or  who  are  in 
transition  to  organic  farming.  Some 
commenters  wanted  these  costs  to  be 
fully  subsidized;  a  few  commenters 
suggested  that  USDA  pay  for  any  extra 
site  visit  costs;  and  many  others  wanted 
USDA  to  pay  premivun  prices  to  farmers 
for  their  products  during  the  period  of 
transition  to  organic  production.  In 
addition,  many  commenters  argued  that 
USDA  should  fully  fund  certification 
costs.  Finally,  many  commenters 
suggested  that  the  USDA  should  provide 
additional  financial  support  to  the 
organic  ind"«try  because  the  industry  is 
relatively  \     <ng  and  composed  of  a 
large  number  of  small,  low-resource 
businesses. 

We  have  considered  the  commenters 
requests  but  have  not  made  the 
suggested  changes.  The  NOP  under 
AMS  is  primarily  a  user-fee-based 
Federal  program.  Section  2107(a)(10)  of 
the  Organic  Food  Production  Act  of 
1990  (OFPA)  requires  that  the  NOP 
provide  for  the  collection  of  reasonable 
fees  from  producers,  certifying  agents, 
and  handlers  who  participate  in 
activities  to  certify,  produce,  or  handle 
agricultural  products  as  organically 
produced.  Therefore,  under  the 


statutory  authority  of  OFPA.  it  is 
outside  of  the  scope  of  the  NOP  to 
provide  for  the  subsidization  of 
producers,  handlers,  and  certifying 
agents  as  desired  by  some  commenters. 
We  have,  however,  established 
provisions  in  this  part  that  we  believe 
will  minimize  the  economic  impact  of 
the  NOP  on  producers,  handlers,  and 
certifying  agents. 

(2)  Small  Farmer  Exemption  Versus 
Lower  Certification  Fees.  Many 
commenters  suggested  that  certification 
fees  be  lowered  or  based  on  a  sliding 
scale  rather  than  instituting  an 
exemption  from  certification  for  small 
farmers  and  handlers. 

We  have  not  accepted  the 
commenters'  suggestion.  We  cannot 
remove  the  small  farmer  exemption 
because  section  2106(d)  of  the  Act 
requires  that  small  fanners  be  provided 
an  exemption  from  organic  certification 
if  they  sell  no  more  than  $5,000 
annually  in  value  of  agricultural 
products.  Also,  certification  fees  cannot 
be  lowered  by  USDA  because  NOP 
under  AMS  is  primarily  a  user-fee-based 
Federal  agency.  It  is  not  our  goal  or 
objective  to  make  a  profit  on  our 
accreditation  activities.  However,  our 
fees  associated  with  the  accreditation 
process  are  targeted  toward  recovering 
costs  incurred  during  the  accreditation 
process.  Commenters  expressed  a 
concern  that  the  accreditation  fees 
charged  by  USDA  would  have  an  impact 
on  the  certification  fees  prescribed  by 
certifying  agents  to  operations  seeking 
organic  certification.  We  understand  the 
commenters'  concern  that  accreditation 
fees  charged  to  certifying  agents  will 
most  likely  be  calculated  into  the  fees 
that  certifiers  charge  their  clients. 
However,  we  believe  that  our  provision 
to  waive  the  hourly  service  charges  for 
accreditation  during  the  first  18  months 
of  implementation  of  the  NOP  should 
help  reduce  accreditation  costs  of  the 
certifying  agent  and  should,  therefore, 
result  lower  certification  fee  charged  by 
certifying  agents.  As  provided  by  the 
Act  and  the  regulations  in  this  part,  fees 
charged  by  certifying  agents  must  be 
reasonable.  Also,  certifying  agents  must 
submit  their  fee  schedule  to  the 
Administrator  and  may  only  charge 
those  fees  and  charges  filed  with  the 
Administrator.  In  addition,  certifiers  are 
required  to  provide  their  approved  fee 
schedules  to  applicants  for  certification. 
Therefore,  applicants  for  certification 
will  be  able  to  base  their  selection  of  a 
certifying  agent  on  price  if  they  choose. 
Moreover,  there  are  no  provisions  in  the 
regulations  that  preclude  certifying 
agents  from  pricing  their  services  on  a 
sliding  scale,  as  long  as  their  fees  are 
consistent  and  nondiscriminatory  and 


are  approved  during  the  accreditation 
process. 

(3)  Accreditation  Fees.  Many  industry' 
commenters  suggested  that  we 
reevaluate  our  accreditation  fee 
structure.  They  believe  the  hourly 
accreditation  rate  proposed  is 
unacceptable.  Commenters  were 
concerned  that  high  accreditation  costs 
would  lead  to  high  certification  costs, 
which  would  have  a  greater  impact  on 
small  operations.  Some  industrv' 
commenters  also  noted  that  we  should 
be  required  to  provide  a  fee  schedule 
such  as  the  certifiers  are  required  to  do. 
They  stated  that  unless  USDA  provided 
a  fee  schedule  that  included  travel  costs, 
they  would  not  be  able  to  accuratelv 
budget  for  these  costs.  A  few 
commenters  wanted  USDA  to  forgo 
charging  travel  costs  or  not  charge  travel 
time  at  the  full  rate.  Several  commenters 
also  stated  that  the  hourly  rate  stated  in 
the  proposal  is  much  higher  than  what 
the  people  who  actually  perform  the 
accreditations  will  earn.  However,  a 
large  majority  of  the  commenters 
favored  the  18-month  period  in  which 
AMS  will  not  charge  the  hourly 
accreditation  rate  to  applicants. 

As  stated  in  the  proposal,  the  hourly 
rate  will  be  the  same  as  that  of  AMS' 
Quality  Systems  Certification  Program. 
Due  to' the  fact  that  AMS"  Quality 
Systems  Certification  Program  publishes 
one  rate  that  is  readily  available  to  the 
public,  it  is  our  belief  that  it  is 
unnecessary  for  the  NOP  to  set  up  a 
separate  fee  schedule.  The  NOP  will 
notify  accredited  certifying  agents  and 
applicants  for  accreditation  of  any 
proposed  rate  changes  and  final  actions 
on  such  rates  by  AMS.  We  will  also 
periodically  report  the  status  of  fees  to 
the  National  Organic  Standards  Board. 

Those  applicants  and  certifying  agents 
who  need  accreditation  cost  estimates, 
including  travel,  for  budgetarv'  or  other 
reasons  may  notify-  the  NOP.  The  NOP 
staff  will  provide  the  applicant  with  a 
cost  estimate,  based  on  information 
provided  by  the  applicant.  As  stated  in 
an  earlier  response  ((2) — Changes 
Requested  But  Not  Made),  the  objective 
of  the  fee  that  is  charged  to  accredit 
certifying  agents  is  not  to  gain  a  profit 
for  accreditation  activities  but  to  recover 
costs  incurred  during  the  accreditation 
process.  As  such,  these  costs  include 
but  are  not  limited  to  salaries,  benefits, 
clerical  help,  equipment,  supplies,  etc. 

Compliance 

This  portion  of  subpart  G  sets  forth 
the  enforcement  procedures  for  the 
National  Organic  Program  (NOP).  These 
procedures  describe  the  compliance 
responsibilities  of  the  NOP  Program 
Manager.  State  organic  programs'  (SOP) 


governing  State  officials,  and  State  and 
private  certifying  agents.  These 
provisions  also  address  the  rights  of 
certified  production  and  handling 
operations  and  accredited  certifving 
agents  operating  under  the  NOP.  The 
granting  and  denial  of  certification  and 
accreditation  are  addressed  under 
subparts  E  and  F. 

Description  of  Regulations 

The  Secretary'  is  required  under  the 
Act  to  review  the  operations  of  SOP's. 
accredited  certifying  agents,  and 
certified  production  or  handling 
operations  for  compliance  with  the  Act 
and  these  regulations.  The  Program 
Manager  of  the  NOP  may  carrv  out 
compliance  proceedings  and  provide 
oversight  of  compliance  proceedings  on 
behalf  of  the  Secretary  and  the 
Administrator.  The  Program  Manager 
will  initiate  proceedings  to  suspend  or 
revoke  a  certified  operation  s 
certification  if  a  certifying  agent  or 
SOP's  governing  State  official  fails  to 
take  appropriate  enforcement  action. 
The  Program  Manager  may  also  initiate 
proceedings  to  suspend  or  revoke  a 
certified  operation's  certification  if  the 
operation  is  found  to  have  been 
erroneously  certified  by  a  certifying 
agent  whose  accreditation  has  been 
suspended  or  revoked.  We  anticipate, 
however,  that  most  investigations, 
reviews,  and  analyses  of  certification 
noncompliance  and  initiation  of 
suspension  or  revocation  will  be 
conducted  by  the  certified  operation's 
certifying  agent.  With  regard  to 
certifying  agents,  the  Program  Manager 
will,  when  appropriate,  initiate 
proceedings  to  suspend  or  revoke  the 
accreditation  of  a  certifying  agent  for 
noncompliance  with  the  Act  and  these 
regulations. 

In  States  with  an  approved  SOP.  the 
SOP's  governing  State  official  is 
responsible  for  administering  a 
compliance  program  for  enforcement  of 
the  NOP/SOP.  SOP's  governing  State 
officials  may  review  and  investigate 
complaints  of  noncompliance  involving 
organic  production  or  handling 
operations  operating  within  their  State 
and.  when  appropriate,  initiate 
suspension  or  revocation  of 
certification.  SOP's  governing  State 
officials  may  also  review  and  investigate 
complaints  of  noncompliance  involving 
accredited  certifying  agents  operating 
within  their  State.  They  must  report  the 
findings  of  any  review  and  investigation 
of  a  certifying  agent  to  the  Program 
Manager  along  with  any 
recommendations  for  appropriate 
action. 

The  compliance  provisions  of  the 
NOP  are  consistent  with  the 
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requirements  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553-559) 
in  that  this  program  provides  for  due 
process  including  an  opportunitv  for 
hearing,  appeal  procedures,  written 
notifications  of  noncompliance,  and 
opportunities  to  demonstrate  or  achieve 
compliance  before  any  suspension  or 
revocation  of  organic  certification  or 
accreditation  is  invoked.  A  compliance 
action  regarding  certification  carried  out 
under  an  approved  SOP's  compliance 
procedures  will  have  the  same  force  and 
effect  as  a  certification  compliance 
action  carried  out  under  these  NOP 
compliance  procedures  The  notification 
process  for  denying  certification  and 
accreditation  is  laid  out  in  subparts  L 
and  F.  respectively. 

Each  notification  of  noncompliance, 
rejection  of  mediation,  noncompliance 
resolution,  proposed  suspension  or 
revocation,  and  suspension  or 
revocation  issued  under  these 
regulations  must  be  sent  to  the 
recipient's  place  of  business  via  a 
delivery  service  which  provides  return 
receipts  Certified  operations  and 
certifying  agents  must  respond  to  all 
compliance  notifications  via  a  delivery 
service  which  provides  return  receipts 

Noncompliance  Procedure  for  Certified 
Operations 

The  Act  provides  for  the  enforcement 
of  certification  requirements.  Statutory 
oversight  of  production  and  handling 
operations  by  certifying  agents  includes 
review  of  organic  plans,  on-site 
inspections,  residue  and  tissue  testing, 
authoritv  to  conduct  investigations  and 
initiate  suspension  or  revocation 
actions,  and  responsibility  to  report 
violations. 

Notification  of  Noncompliance 

A  written  notification  of 
noncompliance  will  be  sent  to  the 
certified  operation  when  an  inspection, 
review,  or  investigation  reveals  any 
noncompliance  with  the  Act  or  these 
regulations.  A  noncompliance 
notification  may  encompass  the  entire 
operation  or  a  portion  of  the  operation. 
For  instance,  a  violation  at  one  farm 
may  not  warrant  loss  of  certification  at 
other  farms  of  the  certified  operation  not 
affected  by  the  violation.  The 
notification  of  noncompliance  will 
provide:  (1)  A  description  of  each 
condition,  action,  or  item  of 
noncompliance;  (2)  the  facts  upon 
which  the  notification  is  based;  and  (3) 
the  date  by  which  the  certified 
operation  must  rebut  the  notification  or 
correct  the  noncompliance  and  submit 
<^        supporting  documentation  of  the 

correction.  A  certified  operation  may 
continue  to  sell  its  product  as  organic 


upon  receiving  a  notification  of 
noncompliance  and  throughout  the 
compliance  proceeding  and  any  appeal 
procedure  whi(;h  might  follow  the 
compliance  proceeding  unless 
otherwise  notified  by  a  State  or  Federal 
government  agency. 

If  a  certified  operation  believes  the 
notification  of  noncompliance  is 
incorrect  or  not  well-founded,  the 
certified  operation  may  submit  a 
rebuttal  to  the  certifying  agent  or  SOP's 
governing  State  official,  as  applicable, 
providing  supporting  data  to  refute  the 
facts  stated  in  the  notification.  The 
opportunitv  for  rebuttal  is  provided  to 
allow  certifying  agents  and  certified 
operations  to  informally  resolve 
noncompliance  issues.  The  rebuttal 
process  should  be  helpful  in  resolving 
differences  which  may  be  the  result  of 
misinterpretation  of  requirements, 
misunderstandings,  or  incomplete 
information.  Alternatively,  the  certified 
operation  mav  correct  the  identified 
noncompliances  and  submit  proof  of 
such  corrections.  When  the  certified 
operation  demonstrates  that  each 
noncompliance  has  been  corrected  or 
otherwise  resolved,  the  certifying  agent 
or  SOP's  governing  State  official,  as 
applicable,  will  send  the  certified 
operation  a  written  notification  of 
noncompliance  resolution. 

Proposed  Suspension  or  Revocation  of 
Certification 

If  the  noncompliance  is  not  resolved 
or  is  not  in  the  process  of  being  resolved 
by  the  date  specified  in  the  notification 
of  noncompliance,  the  certifying  agent 
or  SOP's  governing  State  official  will 
send  the  certified  operation  a  written 
notification  of  proposed  suspension  or 
revocation  of  certification  for  the  entire 
operation  or  a  portion  of  the  operation 
affected  by  the  noncompliance.  The 
notification  will  state:  (1)  The  reasons 
for  the  proposed  suspension  or 
revocation;  (2)  the  proposed  effective 
date  of  the  suspension  or  revocation:  (3) 
the  impact  of  the  suspension  or 
revocation  on  the  certified  operation's 
future  eligibility  for  certification;  and  (4) 
that  the  certified  operation  has  a  right  to 
request  mediation  or  to  file  an  appeal. 
The  impact  of  a  proposed  suspension  or 
revocation  mav  include  the  suspension 
or  revot;ation  period  or  whether  the 
suspension  or  revocation  applies  to  the 
entire  operation  or  to  a  portion  or 
portions  of  the  operation. 

If  a  certifying  agent  or  SOP's 
governing  State  official  determines  that 
correction  of  a  noncompliance  is  not 
possible,  the  notification  of 
noncompliance  and  the  proposed 
suspension  or  revocation  of  certification 
may  be  combined  in  one  notification  of 


proposed  suspension  or  revocation.  The 
certified  operation  will  have  an 
opportunity  to  appeal  the  proposed 
suspension  or  revocation. 

If  a  certifying  agent  or  SOP's 
governing  State  official  has  reason  to 
believe  that  a  certified  operation  has 
willfully  violated  the  Act  or  regulations, 
a  notification  of  proposed  suspension  or 
revocation  will  be  sent  to  the  certified 
operation.  The  proposed  suspension  or 
revocation  will  be  for  the  entire 
operation  or  a  portion  of  the  operation. 
This  notification,  because  it  involves  a 
willful  violation,  will  be  sent  without 
first  issuing  a  notification  of 
noncompliance. 

Mediation 

A  production  or  handling  operation 
may  request  mediation  of  any  dispute 
regarding  denial  of  certification  or 
proposed  suspension  or  revocation  of 
certification.  Mediation  is  not  required 
prior  to  filing  an  appeal  but  is  offered 
as  an  option  which  may  resolve  the 
dispute  more  quickly  than  the  next  step, 
which  is  filing  an  appeal.  When 
mediation  is  requested,  it  must  be 
requested  in  writing  to  the  applicable 
certifying  agent.  The  certifying  agent 
will  have  the  option  of  accepting  or 
rejecting  the  request  for  mediation.  If 
the  certifying  agent  rejects  the  request 
for  mediation,  the  certifying  agent  must 
provide  written  notification  to  the 
applicant  for  certification  or  certified 
operation.  The  written  notification  must 
advise  the  applicant  for  certification  or 
certified  operation  of  the  right  to  request 
an  appeal  in  accordance  with  section 
205.681.  Any  such  appeal  must  be 
requested  within  30  days  of  the  date  of 
the  written  notification  of  rejection  of 
the  request  for  mediation.  If  mediation 
is  accepted  by  the  certifying  agent,  such 
mediation  must  be  conducted  by  a 
qualified  mediator  mutually  agreed 
upon  by  the  parties  to  the  mediation.  If 
an  SOP  is  in  effect,  the  mediation 
procedures  established  in  the  SOP,  as 
approved  by  the  Secretary,  must  be 
followed.  The  parties  to  the  mediation 
will  have  no  more  than  30  days  to  reach 
an  agreement  following  a  mediation 
session.  If  mediation  is  unsuccessful, 
the  production  or  handling  operation 
will  have  30  days  from  termination  of 
mediation  to  appeal  the  denial  of 
certification  or  proposed  suspension  or 
revocation  in  accordance  with  the 
appeal  procedures  in  section  205.681. 
Any  agreement  reached  during  or  as 
a  result  of  the  mediation  process  must 
be  in  compliance  with  the  Act  and  these 
regulations.  The  Secretary  reserves  the 
right  to  review  any  mediated  agreement 
for  conformity  to  the  Act  and  these 
regulations  and  to  reject  any  agreement 


or  provision  not  in  conformance  with 
the  Act  or  these  regulations 

Suspension  or  Revocation 

The  certifying  agent  or  SOP's 
governing  State  official  will  suspend  or 
revoke  the  certified  operation's 
certification  when  the  operation  fails  to 
resolve  the  issue  through  rebuttal  or 
mediation,  fails  to  complete  needed 
corrections,  or  does  not  file  an  appeal. 
The  operation  will  be  notified  of  the 
suspension  or  revocation  by  written 
notification.  The  certifying  agent  or 
SOP's  governing  State  official  must  not 
send  a  notification  of  suspension  or 
revocation  to  a  certified  operation  that 
has  requested  mediation  or  filed  an 
appeal  while  final  resolution  of  either  is 
pending. 

The  decision  to  suspend  or  revoke 
certification  will  be  based  on  the 
seriousness  of  the  noncompliance.  Such 
decisions  must  be  made  on  a  case-by- 
case  basis.  Section  6519  of  the  Act 
establishes  that  willful  violations 
include  making  a  false  statement, 
knowingly  affixing  a  false  label,  or 
otherwise  violating  the  purposes  of  the 
Act. 

In  addition  to  suspension  or 
revocation,  a  certified  operation  that 
knowingly  sells  or  labels  a  product  as 
organic,  except  in  accordance  with  the 
Act,  will  be  subject  to  a  civil  penalty  of 
not  more  than  $10,000  per  violation. 
Further,  a  certified  operation  that  makes 
a  false  statement  under  the  Act  to  the 
Secretary,  an  SOP's  governing  State 
official,  or  a  certifying  agent  will  be 
subject  to  the  provisions  of  section  1001 
of  title  18,  United  States  Code. 

A  certified  operation  whose 
certification  has  been  suspended  imder 
this  section  may  at  any  time,  unless 
otherwise  stated  in  the  notification  of 
suspension,  submit  a  request  to  the 
Secretary  for  reinstatement  of  its 
certification.  The  request  must  be 
accompanied  by  evidence 
demonstrating  correction  of  each 
noncompliance  and  corrective  actions 
taken  to  comply  with  and  remain  in 
compliance  with  the  Act  and  the  NOP. 

A  certified  operation  or  a  person 
responsibly  coimected  with  an 
operation  that  has  had  its  certification 
revoked  will  be  ineligible  to  receive 
certification  for  an  operation  in  which 
such  operation  or  person  has  an  interest 
for  5  years  following  the  date  of 
revocation.  Accordingly,  an  operation 
will  be  ineligible  for  organic 
certification  if  one  of  its  responsibly 
connected  parties,  was  a  responsibly 
connected  party  of  an  operation  that  had 
its  certification  revoked.  The  Secretary 
mav.  when  in  the  best  interest  of  the 


certification  program,  reduce  or 
eliminate  the  period  of  ineligibility. 

Noncompliance  Procedure  for  Certifying 
Agents 

The  Program  Manager,  on  behalf  of 
the  Secretary,  may  initiate  a  compliance 
action  against  an  accredited  certifying 
agent  who  violates  the  Act  or  these 
regulations.  Compliance  proceedings 
may  be  initiated  as  a  result  of  annual 
reviews  for  continuation  of 
accreditation,  site  evaluations,  or 
investigations  initiated  in  response  to 
complaints  of  noncompliant  activities. 
Compliance  proceedings  also  may  be 
initiated  on  recommendation  of  an 
SOP's  governing  State  official. 

A  written  notification  of 
noncompliance  will  be  sent  by  the 
Program  Manager  to  an  accredited 
certifying  agent  when  an  inspection, 
review,  or  investigation  of  such  person 
reveals  any  noncompliance  with  the  Act 
or  these  regulations.  A  notification  of 
noncompliance  will  provide  a 
description  of  each  noncompliance 
foimd  and  the  facts  upon  which  the 
notification  is  based.  Additionally,  the 
notification  will  provide  the  date  by 
which  the  certifying  agent  must  rebut  or 
correct  each  noncompliance  described 
and  submit  supporting  documentation 
of  each  correction. 

When  documentation  received  by  the 
Program  Manager  demonstrates  that 
each  noncompliance  has  been  resolved, 
the  Program  Manager  will  send  the 
certifying  agent  a  written  notification  of 
noncompliance  resolution. 

If  a  noncompliance  is  not  resolved  by 
rebuttal  or  correction,  the  Program 
Manager  will  issue  a  notification  of 
proposed  suspension  or  revocation  of 
accreditation.  The  notification  will  state 
whether  the  suspension  or  revocation 
will  be  for  the  certifying  agent's  entire 
accreditation,  that  portion  of  the 
accreditation  applicable  to  a  particular 
field  office,  or  a  specific  area  of 
accreditation.  For  instance,  if  a 
certifying  agent  with  field  offices  in 
different  geographic  areas  is  cited  for  a 
compliance  violation  at  one  field  office, 
the  Program  Manager  could  determine 
that  only  that  portion  of  the 
accreditation  applicable  to  the 
noncompliant  field  office  should  be 
suspended  or  revoked. 

If  the  Program  Manager  determines 
that  the  noncompliance  cannot  be 
immediately  or  easily  corrected,  the 
Program  Manager  may  combine  the 
notification  of  noncompliance  and  the  . 
proposed  suspension  or  revocation  in 
one  notification. 

The  notification  of  proposed 
suspension  or  revocation  of 
accreditation  will  state  the  reasons  and 


effective  date  for  the  proposed 
suspension  or  revocation.  Such 
notification  will  also  state  the  impact  of 
a  suspension  or  revocation  on  future 
eligibility  for  accreditation  and  the 
certifying  agent's  right  to  file  an  appeal. 

If  the  Program  Manager  has  reason  to 
believe  that  a  certifying  agent  has 
willfully  violated  the  Act  or  regulations, 
the  Program  Manager  will  issue  a 
notification  of  proposed  suspension  or 
revocation  of  accreditation.  The 
proposed  suspension  or  revocation  mav 
be  for  the  certifying  agent's  entire 
accreditation,  that  portion  of  the 
accreditation  applicable  to  a  particular 
field  office,  or  a  specified  area  of 
accreditation.  This  notification,  because 
it  involves  a  willful  violation,  will  be 
sent  without  first  issuing  a  notification 
of  noncompliance. 

The  certifying  agent  may  file  an 
appeal  of  the  Program  Manager's 
determination  pursuant  to  section 
205.681.  If  the  certifying  agent  fails  to 
file  an  appeal  of  the  proposed 
suspension  or  revocation,  the  Program 
Manager  wrill  suspend  or  revoke  the 
certifying  agent's  accreditation.  The 
certifying  agent  will  be  notified  of  the 
suspension  or  revocation  by  written 
notification. 

A  certifying  agent  whose  accreditation 
is  suspended  or  revoked  must  cease  all 
certification  activities  in  each  area  of 
accreditation  and  in  each  State  for 
which  its  accreditation  is  suspended  or 
revoked.  Any  certifying  agent  whose 
accreditation  has  been  suspended  or 
revoked  must  transfer  to  the  Secretary 
all  records  concerning  its  certification 
activities  that  were  suspended  or 
revoked.  The  certifying  agent  must  also 
make  such  records  available  to  any 
applicable  SOP's  governing  State 
official.  The  records  will  be  used  to 
determine  whether  operations  certified 
by  the  certifying  agent  may  retain  their 
organic  certification. 

A  certifying  agent  whose  accreditation 
is  suspended  by  the  Secretary  may  at 
any  time,  unless  otherwise  stated  in  the 
notification  of  suspension,  submit  a 
request  to  the  Secretary-  for 
reinstatement  of  its  accreditation.  Such 
request  must  be  accompanied  by 
evidence  demonstrating  correction  of 
each  noncompliance  and  actions  taken 
to  comply  jvith  and  remain  in 
compliance  with  the  Act  and 
regulations.  A  certifying  agent  whose 
accreditation  is  revoked  by  the  Secretar\ 
yvill  be  ineligible  to  be  accredited  as  a 
certifying  agent  under  the  Act  and 
regulations  for  a  period  of  not  less  than 
3  years  following  the  date  of  revocation 
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State  Organic  Programs'  Compliance 
Procedures 

.■\n  SOP'S  governing  State  official  may 
initiate  noncompliance  proceedings 
against  certified  organic  operations 
operating  in  the  State  Such  proceedings 
may  he  initiated  for  failure  of  a  certified 
operation  to  meet  the  production  or 
handling  requirements  of  this  part  or  the 
States  more  restrictive  requirements,  as 
approved  by  the  Secretary 

The  SOP'S  governing  State  official 
must  promptly  notif\-  the  Program 
Manager  of  commencement  of 
noncompliance  proceedings  initiated 
against  certified  operations  and  forward 
to  the  Program  Manager  a  copy  of  each 
notice  issued  A  noncompliance 
proceeding,  brought  by  an  SOP's 
governing  State  official  against  a 
certified  operation  may  be  appealed  in 
accordance  with  the  appeal  procedures 
of  the  SOP  There  will  be  no  subsequent 
rights  of  appeal  to  the  Secretary  Final 
decisions  of  a  State  may  be  appealed  to 
the  United  States  District  Court  for  the 
district  in  which  such  certified 
operation  is  located. 

.■\n  SOPs  governing  State  official  may 
review  and  investigate  complaints  of 
noncompliance  with  the  .Act  or 
regulations  concerning  accreditation  of 
certifving  agents  operating  in  the  State. 
When  such  review  or  investigation 
reveals  any  noncompliance,  the  SOP's 
governing  State  official  must  send  a 
written  report  of  noncompliance  to  the 
Program  Manager  The  SOP's  governing 
State  officials  report  must  provide  a 
description  of  each  noncompliance  and 
the  facts  upon  which  the 
noncompliance  is  based. 

Compliance — Changes  Based  On 
Comments 

This  portion  of  subpart  C.  differs  from 
the  proposal  in  several  respects  as 
follows: 

(1)  Written  Xotifications  We  have 
added  a  new  paragraph  (d)  to  section 
120.5.660.  The  preamble  to  the  proposed 
rule  stated  that  all  written  notifications 
sent  by  certif\ing  agents  and  SOP's 
governing  State  officials,  as  well  as 
rebuttals,  requests  for  mediation,  ami 
notices  of  correction  of  noncompliances 
sent  by  certified  operations,  will  be  sent 
to  the  addressee's  place  of  business  b\' 
a  delivery  service  which  provides  dated 
return  receipts.  The  assurance  of 
completed  communications  and  timelv 
complianc:e  procedures  was  given  as  the 
reason  for  delivery  by  a  service  w  hich 
provides  dated  return  receipts.  The 
addition  of  paragraph  (d)  at  section 
20.5  660  IS  one  of  the  actions  that  we 
have  taken  in  response  to  requests  from 
commenters  that  we  further  clarifv  the 


compliance  process.  Paragraph  {d} 
requires  that  each  notification  of 
noncompliani:e.  rejection  of  mediation, 
noncompliance  resolution,  proposed 
suspension  or  revocation,  and 
suspension  or  revocation  issued  in 
accordance  with  sections  205.662. 
205.663.  and  205  665  and  each  response 
to  such  notification  must  be  sent  to  the 
recipient's  place  of  business  via  a 
delivery  service  which  provides  return 
receipts.  This  action  will  facilitate  the 
effective  administration  of  the 
compliance  process  by  assuring  a 
verifiable  time  line  on  the  issuance  and 
receipt  of  compliance  documents  and 
the  response  given  to  each  such 
document. 

(2)  Determmation  of  Willful  The 
preamble  statement  that  "only  the 
Program  Manager  or  governing  State 
official  may  make  the  final 
determination  that  a  violation  is 
willful"  was  incorrect  and  inconsistent 
with  the  regulatory  language  in  section 
205  6e2(dl.  Section  205.662(d)  provides 
that,  "if  a  certifving  agent  or  State 
organic:  program's  governing  State 
official  has  reason  to  believe  that  a 
certified  operation  has  willfully  violated 
the  Act  or  regulations  in  this  part,  the 
certifving  agent  or  State  organic 
program's  governing  State  official  shall 
send  the  certified  operation  a 
notification  of  proposed  suspension  or 
revocation  of  certification  of  the  entire 
operation  or  a  portion  of  the  operation, 
as  applicable  to  the  noncompliance.  ' 
Accordingly,  as  recommended  by  a 
I  ommenter.  the  incorrect  statement  has 
been  deleted  from  the  preamble  to  this 
final  rule. 

(:J)  Proposed  Suspension  or 
Revocation  We  have  amended  sections 
205  662(c|  and  205.665(c)  by  removing 
the  redundant  phrase  "or  is  not 
adequate  to  demonstrate  that  each 
noncompliance  has  been  corrected'" 
from  the  first  sentence  of  each  section. 

(4)  Suspension  or  Revocation.  We 
have  amended  section  205.662(e)(2)  by 
adding  'while  final  resolution  of  either 
is  pending"  to  the  end  thereof.  The 
language  of  section  205.662(e)(2)  now 
reads:  "A  certifying  agent  or  State 
organic  program's  gcn'erning  State 
official  must  not  send  a  notification  of 
suspension  or  revocation  to  a  certified 
operation  that  has  requested  mediation 
pursuant  to  st;ction  205.663  or  filed  an 
appeal  pursuant  to  section  205.681 
while  final  resolution  of  either  is 
pending."  We  have  made  this  change 
because  we  agree  with  those 
commenters  who  e.xpressed  the  belief 
that  section  205.662(e)(2)  needed  to  be 
ami'iulrd  to  clarify  the  duration  of  the 
stav  on  the  issuance  of  a  notification  of 
suspension  or  revocation  when 


mediation  is  requested  or  an  appeal  is 
filed.  Several  commenters  stated  that 
section  205.662(e)(2)  needed  to  be 
amended  to  clarify'  that  requesting 
mediation  or  filing  an  appeal  does  not 
indefinitely  stop  the  suspension  or 
revocation  process. 

(5)  Eligibility  After  Suspension  or 
Revocation  of  Certification.  We  have 
amended  section  205.662(f)  such  that  it 
now  parallels  section  205.665(g)  which 
addresses  suspension  and  revocation  of 
certif\'ing  agents.  We  have  also  changed 
the  title  of  section  205.662(f)  from 
"Ineligibility"  to  "Eligibility"  to  parallel 
section  205.665(g).  A  few  commenters 
referred  to  the  provisions  in  section 
205.665(g),  which  addresses  eligibility 
after  suspension  or  revocation  of 
accreditation,  and  requested 
clarification  of  the  difference  between 
suspension  and  revocation  of 
certification.  Upon  reviewing  section 
205.662(f).  we  decided  that  amendment 
was  needed  to  clarify  the  difference 
between  suspension  and  revocation  of 
certification  relative  to  eligibility  for 
certification.  Accordingly,  we  added  a 
new  paragraph  (1)  which  provides  that 
a  certified  operation  whose  certification 
has  been  suspended  under  this  section 
may  at  any  time,  unless  otherwise  stated 
in  the  notification  of  suspension,  submit 
a  request  to  the  Secretary  for 
reinstatement  of  its  certification.  The 
paragraph  also  provides  that  the  request 
must  be  accompanied  by  evidence 
demonstrating  correction  of  each 
noncompliance  and  corrective  actions 
taken  to  comply  with  and  remain  in 
compliance  with  the  Act  and  the 
regulations  in  this  part.  We  also 
amended  what  is  now  paragraph  (2)  of 
section  205.662(f)  to  clarifv'  that  the 
period  of  ineligibility  following 
revocation  of  certification  is  5  years 
unless  reduced  or  eliminated  by  the 
Secretary. 

Further,  we  have  amended  section 
205.665(g)(1)  to  clarify  that's  certifying 
agent  that  has  had  its  accreditation 
suspended  may  request  reinstatement  of 
its  accreditation  rather  than  submit  a 
new  request  for  accreditation.  The 
amendment  also  clarifies  that  the 
reinstatement  may  be  requested  at  any 
time  unless  otherwise  stated  in  the 
notification  of  suspension.  This 
amendment  makes  section  205.665(g)(1) 
similar  to  new  paragraph  (1)  of  section 
205.662(0'  This  amendment  is  also 
consistent  with  commenter  desires  that 
the  noncompliance  procedures  for 
certified  operations  and  accredited 
certifving  agents  be  similar. 

[6)'Penalties  for  Violations  of  the  Act. 
We  have  amended  section  205.662  by 
adding  a  new  paragraph  (g)  which 
incorporates  therein  the  provisions  of 


paragraphs  (a)  and  (b)  of  section  2120, 
7  U.S.C.  6519.  Violations  of  Tide,  of  the 
Act,  Specifically,  paragraph  (g)  provides 
that,  in  addition  to  suspension  or 
revocation,  any  certified  operation  that 
knowringly  sells  or  labels  a  product  as 
organic,  except  in  accordance  with  the 
Act,  shall  be  subject  to  a  civil  penalty 
of  not  more  than  $10,000  per  violation. 
This  paragraph  also  provides  that  any 
certified  operation  that  makes  a  false 
statement  under  the  Act  to  the 
Secretary,  an  SOP's  governing  State 
official,  or  a  certifying  agent  shall  be 
subject  to  the  provisions  of  section  1001 
of  title  18,  United  States  Code. 
Commenters  requested  regulatory 
language  citing  section  2120,  7  USC 
6519,  Violations  of  Title,  of  the  Act. 
Commenters  also  requested  a  clearer 
description  of  enforcement.  Specifically, 
they  want  provisions  describing  how 
USt)A  will  deal  with  operations  that 
make  false  claims  or  do  not  meet  the 
NOP  requirements.  Further,  numerous 
commenters  expressed  concern  that 
there  are  no  penalties  in  the  regulations 
other  than  suspension  and  revocation. 
The  European  Community  stated  that  it 
did  not  find,  in  the  proposal, 
requirements  for  penalties  to  be  applied 
by  certifying  agents  when  irregularities 
or  infringements  are  found.  The 
European  Community  went  on  to  say 
that  the  European  Union  requires  such 
penalties. 

The  Act  provides  for  suspension  and 
revocation  of  certification  and  the  civil 
and  criminal  penalties  addressed  in  7 
U.S.C.  6519.  Certified  operations  are 
also  required  through  the  compliance 
program  set  forth  in  these  regulations,  to 
correct  all  noncompliances  with  the  Act 
or  regulations  as  a  condition  of  retaining 
their  certification.  Fmthermore,  to  get  a 
suspended  certification  reinstated,  an 
operation  must  submit  a  request  to  the 
Secretary.  The  request  must  be 
accompanied  by  evidence 
demonstrating  correction  of  each 
noncompliance  and  corrective  actions 
taken  to  comply  with  and  remain  in 
compliance  with  the  Act  and  the 
regulations  in  this  part.  An  operation  or 
a  person  responsibly  connected  with  an 
operation  whose  certification  has  been 
revoked  will  be  ineligible  to  receive 
certification  for  a  period  of  not  more 
than  5  years. 

We  believe  adding  paragraph  (g)  will 
help  clarify  that  there  are  penalties 
which  may  be  imposed  on  certified 
operations  that  violate  the  Act  and  these 
regulations  in  addition  to  suspension  or 
revocation. 

The  provisions  of  the  Act  and  these 
regulations  apply  to  all  persons  who 
sell,  label,  or  represent  their  agricultural 
product  as  organic.  Accordingly, 


persons  who  falsely  sell,  label,  or 
represent  their  product  as  organic,  are 
subject  to  the  provisions  of  paragraphs 
(a)  and  (h)  of  section  2120.  7  USC  6519. 
of  the  Act.  To  clarify  this,  we  have 
added  a  new  paragraph  (c)  to  section 
205.100  of  the  Applicability  subpart. 
Certifying  agents,  SOP's  governing 
State  officials,  and  USDA  will  receive 
complaints  alleging  violations  of  the  Act 
or  these  regulations.  Certifying  agents 
will  review  all  complaints  that  they 
receive  to  determine  if  the  complaint 
involves  one  of  their  clients.  If  the 
complaint  involves  a  client  of  the 
certifying  agent,  the  agent  will  handle 
the  complaint  in  accordance  with  its 
procedures  for  reviewing  and 
investigating  certified  operation 
compliance.  If  the  complaint  involves  a 
person  who  is  not  a  client  of  the 
certifying  agent,  the  certifying  agent  will 
refer  the  complaint  to  the  SOP's 
governing  State  official,  when 
applicable,  or,  in  the  absence  of  an 
applicable  SOP's  governing  State 
official,  the  Administrator.  SOP's 
governing  State  officials  will  review  all 
complaints  that  they  receive  in 
accordance  with  their  procedures  for 
reviewing  and  investigating  alleged 
violations  of  the  NOP  and  SOP,  The 
SOP's  governing  State  official's  review 
of  the  complaint  could  result  in  referral 
of  the  complaint  to  a  certifying  agent 
when  the  complaint  involves  a  client  of 
the  certifying  agent,  dismissed,  or 
investigation  by  the  SOP's  governing 
State  official,  SOP's  governing  State 
officials  will,  as  appropriate,  investigate 
allegations  of  violations  of  the  Act  by 
noncertified  operations  operating  within 
their  State.  USDA  will  review  all 
complaints  that  it  receives  in 
accordance  with  its  procedures  for 
reviewing  and  investigating  alleged 
violations  of  the  NOP.  USDA  will  refer 
complaints  alleging  violations  of  the 
NOP/SOP  to  the  applicable  SOP's 
governing  State  official,  who  may,  in 
turn,  refer  the  complaint  to  the 
applicable  certifying  agent.  In  States 
without  an  approved  SOP,  USDA  will 
refer  complaints  to  the  applicable 
certifying  agent,  USDA  will,  as 
appropriate,  investigate  allegations  of 
violations  of  the  Act  by  noncertified 
operations  operating  in  States  where 
there  is  no  approved  SOP, 

(7)  Mediation.  We  have  amended 
section  205.663  by  providing  that  a 
dispute  with  respect  to  proposed 
suspension  or  revocation  of  certification 
may,  rather  than  shall,  be  mediated.  We 
have  also  provided  that  mediation  must 
be  requested  in  writing  to  the  applicable 
certifying  agent.  The  certifying  agent 
will  have  the  option  of  accepting  or 
rejecting  the  request  for  mediation.  If 


the  certifv'ing  agent  rejects  the  request 
for  mediation,  the  certifying  agent  must 
provide  written  notification  to  the 
applicant  for  certification  or  certified 
operation.  The  written  notification  must 
advise  the  applicant  for  certification  or 
certified  operation  of  the  right  to  request 
an  appeal  within  30  days  of  the  date  of 
the  written  notification  of  rejection  of 
the  request  for  mediation.  If  mediation 
is  accepted  by  the  certifying  agent,  such 
mediation  must  be  conducted  by  a 
qualified  mediator  mutually  agreed 
upon  by  the  parties  to  the  mediation. 

Several  commenters  wanted  section 
205.663  amended  to  provide  that 
disputes  "may."  rather  than  "shall."  be 
mediated.  The  commenters  advocated 
allowing  the  certifying  agent  to 
determine  when  mediation  is  a 
productive  option.  Several  State 
commenters  wanted  to  amend  the 
second  sentence  to  read  as  follows:  "If 
a  State  organic  program  is  in  effect,  the 
mediation  procedures  established  in  the 
State  organic  program,  as  approved  by 
the  Secretary,  will  be  followed  for  cases 
involving  the  State  organic  program  and 
its  applicants  or  certified  parties." 
Another  commenter  wanted  to  retain 
the  requirement  that  disputes  "shall"  be 
mediated  but  wanted  disputes  mediated 
in  accordance  with  7  CFR  part  1 1  and 
section  205,681  of  these  regulations. 

We  concur  that  certifying  agents 
should  be  authorized  to  reject  a  request 
for  mediation,  especially  when  they 
believe  that  the  noncompliance  issue  is 
not  conducive  to  mediation. 
Accordingly,  we  amended  section 
205,663  as  noted  above.  We  disagree, 
however,  with  the  State  commenters 
who  want  to  amend  the  second 
sentence.  We  believe  that  the 
recommended  change  would  exclude 
the  clients  of  private-sector  certifying 
agents  operating  within  the  State.  USDA 
approval  of  an  SOP  will  require  that  all 
certified  operations  operating  within  the 
State  have  the  same  opportunities  for 
mediation,  regardless  of  whether  they 
are  certified  by  a  private  or  State 
certifying  agent.  If  an  approved  SOP 
provides  for  mediation,  such  mediation 
must  be  available  to  all  certified 
operations  operating  within  the  State. 
We  also  disagree  with  the  commenter 
who  requested  that  disputes  be 
mediated  in  accordance  with  7  CFR  part 
11  and  section  205.681  of  these 
regulations.  First,  we  believe  that  States 
with  an  approved  SOP  must  be  allowed 
to  establish  their  own  mediation 
program  and  procedures.  Second,  the 
Act  and  its  implementing  regulations 
are  subject  to  the  APA  for  adjudication 
The  provisions  of  the  APA  generally 
applicable  to  agency  adjudication  are 
not  applicable  to  proceedings  under  7 
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CFR  part  11.  National  Appeals  Division 
Rules  of  Procedure.  Even  if  7  CFR  part 
11  were  applicable,  it  does  not  address 
mediation  procedures.  Mediation  is 
merelv  addressed  in  7  CFR  Part  11  as  an 
available  dispute  resolution  method 
along  with  its  impact  on  the  fding  of  an 
appeal. 

(8)  Noncompliance  Procedure  for 
Certifying  Agents.  We  have  amended 
section  205.665(a)(3)  to  clarif\-  that,  like 
certified  operations,  certifying  agents 
must  submit  supporting  documentation 
of  each  correction  of  a  noncompliance 
identified  in  a  notification  of 
noncompliance.  This  amendment  to 
section  205.665(a)(3)  was  made  in 
response  to  commenter  concerns  that 
the  noncompliance  procedures  for 
certified  operations  and  certify  ing 
agents  be  similar  It  had  been  our  intent 
that  certifying  agents  would  have  to 
document  their  correction  of 
noncompliances  and  that  the 
noncompliance  procedures  for  certified 
operations  and  certifying  agents  would 
be  similar. 

Compliance — Changes  Requested  But 
Not  Made 

This  subpart  retains  from  the 
proposed  rule,  regulations  on  which  we 
received  comments  as  follows: 

(1)  Funding  for  Enforcement.  Several 
commenters  stated  that  USDA  should 
provide  funding  to  the  States  for  the 
cost  of  performing  enforcement 
activities.  Others  asked  who  should 
fund  investigations  and  enforcement 
actions  if  certifying  agents  (State  and 
private)  are  enforcing  compliance  with 
a  Federal  law.  Numerous  commenters 
requested  information  on  hnw 
enforcement  will  be  funded.  The 
National  Organic  Standards  Board 
(NOSB)  recommended  that  the  NOP 
examine  existing  models  for  capturing 
enforcement  fees  such  as  the  State  of 
California's  registration  program  for  all 
growers,  handlers,  and  processors  who 
use  the  word,  "organic,"  in  marketing 
their  products. 

We  disagree  with  the  commenters 
who  stated  that  USDA  should  fund 
enforcement  activities  (State  and 
private).  Costs  for  compliance  under  the 
NOP  will  be  borne  by  USDA.  States 
with  approved  SOP's,  and  accredited 
certifying  agents.  Each  of  the  entities 
will  bear  the  cost  of  their  own 
enforcement  activities  under  the  NOP. 
AMS  anticipates  that  States  will 
consider  the  cost  of  enforcing  their 
SOP's  prior  to  seeking  USDA  approval 
of  such  programs.  We  also  anticipate 
that  certifying  agents  will  factor  the  cost 
of  compliance  into  their  certification  fee 
schedules. 


We  agree  that  there  may  be 
alternatives,  such  as  the  State  of 
California's  registration  program, 
available  to  raise  funds  for  enforcing  the 
NOP  We  will  help  identify  existing 
models  and  potential  options  that  may 
be  available  in  the  future  at  the  Federal, 
State,  or  certifying  agent  level.  In  the 
interim,  we  believe  that  SOP's  should 
explore  funding  options  at  their  level 
and  that  certifying  agents  should  factor 
the  cost  of  enforcement  into  their 
certification  fees  structure. 

(2)  Stop  Sale.  A  number  of 
commenters  requested  that  the 
regulations  include  the  ability  to  stop 
sales  or  recall  misbranded  or 
fraudulently  produced  products.  The 
Act  does  not  authorize  the  NOP  to  stop 
sales  or  recall  misbranded  or 
fraudulently  produced  product. 
Accordingly,  USDA  cannot  authorize 
stop  sales  or  the  recall  of  product.  We 
also  believe  that  the  certified  operation's 
right  to  due  process  precludes  a  stop 
sale  or  recall  prior  to  full  adjudication 
of  the  alleged  noncompliance.  However, 
the  Food  and  Drug  Administration 
(FDA)  and  the  USDA's  Food  Safety 
Inspection  Service  (FSIS)  have  stop  sale 
authority  that  may  be  used  in  certain 
organic  noncompliance  cases.  Further. 
States  mav,  at  their  discretion,  be  able 
to  provide  for  stop  sale  or  recall  of 
misbranded  or  fraudulently  produced 
products  produced  within  their  State. 
While  the  Act  does  not  provide  for  stop 
sale  or  recall,  it  does  provide  at  7  U.S.C. 
6519  that  any  person  who:  (1) 
knowingly  sells  or  labels  a  product  as 
organic,  except  in  accordance  with  the 
Act.  shall  be  subject  to  a  civil  penalty 
of  not  more  than  $10,000  and  (2)  makes 
a  false  statement  under  the  Act  to  the 
Secretary,  an  SOP's  governing  State 
official,  or  a  certifying  agent  shall  be 
subject  to  the  provisions  of  section  1001 
of  title  18.  United  States  Code. 

(3)  Notification  of  Proposed 
Suspension  or  Revocation.  A 
commenter  reconunended  replacing 

"notification  of  proposed  suspension  or 
revocation"  in  section  205.662(d)  with 
"notification  of  suspension  or 
revocation."  Certification  cannot  be 
suspended  or  revoked  without  due 
process.  Accordingly,  the  issuance  of  a 
written  notification  of  proposed 
suspension  or  revocation  is  necessary  to 
provide  the  certified  operation  with 
information  regarding  the  alleged 
noncompliance(s)  and  its  right  to 
answer  the  allegations.  For  this  reason 
we  have  not  accepted  the  commenter's 
recommendation. 

(4)  Mediation  for  Certifying  Agents. 
Several  commenters  recommended 
amending  section  205.665(c)(4)  to 
provide  for  mediation  between  a 


certifying  agent  and  the  Program 
Manager  when  a  proposed  suspension 
or  revocation  is  disputed  by  the 
certifying  agent.  We  have  not  accepted 
the  recommendation.  USDA  uses  7  CFR 
part  1 .  Rules  of  Practice  Governing 
Formal  Adjudicatory  Proceedings 
Instituted  by  the  Secretary  Under 
Various  Statutes,  for  adjudicatory 
proceedings  involving  the  denial, 
suspension,  and  revocation  of 
accreditation, 

(5)  Revocation  of  Accreditation.  A 
commenter  stated  that  revocation  of 
accreditation  for  3  years  is  excessive. 
The  commenter  stated  that  a  period  of 

6  to  1 2  months  might  be  reasonable.  We 
have  not  amended  section  205.665(g)(2) 
because  the  Act  requires  that  the  period 
of  revocation  for  certifying  agents,  who 
violate  the  Act  and  these  regulations,  be 
for  not  less  than  3  years.  Suspension  is 
available  to  the  Secretary  to  address  less 
egregious  noncompliances.  A  certifying 
agent  whose  accreditation  is  suspended 
may  at  any  time,  unless  otherwise  stated 
in  Uie  notification  of  suspension,  submit 
a  request  to  the  Secretary  for 
reinstatement  of  its  accreditation.  The 
request  must  be  accompanied  by 
evidence  demonstrating  correction  of 
each  noncompliance  and  corrective 
actions  taken  to  comply  with  and 
remain  in  compliance  with  the  Act  and 
these  regulations, 

(6)  Appeals  Under  SOP's.  Several 
commenters  recommended  amending 
205.668(b)  by  adding  at  the  end  thereof: 
"unless  the  State  program's  appeals 
procedures  include  judicial  review 
through  the  State  District  Court." 
Another  commenter  wanted  205.668(b) 
amended  by  removing  "of  the  State 
organic  certification  program.  There 
shall  be  no  subsequent  rights  of  appeal 
to  the  Secretary.  Final  decisions  of  a 
State  may  be  appealed  to  the  United 
States  District  Court  for  the  district  in 
which  such  certified  operation  is 
located,  "  and  inserting  in  its  place  "at 

7  CFR  part  11  and  205.681  of  this 
chapter."  We  have  not  accepted  the 
recommendations  because  the  Act  at  7 
U.S.C.  6520  provides  that  a  final 
decision  of  the  Secretary  may  be 
appealed  to  the  United  States  District 
Court  for  the  district  in  which  the 
person  is  located.  We  consider  an 
approved  SOP  to  be  the  NOP  for  that 
State.  As  such,  we  consider  the  SOP's 
governing  State  official  of  such 
approved  SOP  to  be  the  equivalent  of  a 
representative  of  the  Secretary  for  the 
purposes  of  the  appeals  procedures 
under  the  NOP.  Accordingly,  the  final 
decision  of  the  SOP's  governing  State 
official  of  an  approved  SOP  is 
considered  the  final  decision  of  the 
Secretary  and.  as  such,  is  appealable  to 


the  United  States  District  Court  for  the 
district  in  which  the  person  is  located, 
not  a  State's  District  Court. 

We  also  disagree  with  the  commenter 
who  wanted  all  appeals  to  be  made  to 
the  National  Appeals  Division  under  the 
provisions  at  7  CFR  part  1 1  and  section 
205.681  of  these  regulations.  First,  we 
believe  that  States  with  an  approved 
SOP  must  be  allowed  to  establish  their 
own  appeal  procedures.  Such 
procedures  would  have  to  comply  with 
the  Act.  be  equivalent  to  the  procedures 
of  USDA,  and  be  approved  by  the 
Secretary.  Second,  as  noted  elsewhere 
in  this  preamble,  the  Act  and  its 
implementing  regulations  are  subject  to 
the  APA  for  adjudication.  The 
provisions  of  the  APA  generally 
applicable  to  agency  adjudication  are 
not  applicable  to  proceedings  under  7 
CFR  part  11. 

Compliance — Clarifications 

Clarification  is  given  on  the  following 
issues  raised  by  commenters: 

(1)  Complaints,  Investigations,  Stop 
Sales,  and  Penalties.  Many  commenters 
wanted  USDA  to  spell  out  the 
responsibilities  and  authorities  of 
States,  State  and  private  certifying 
agents.  Federal  agencies,  and  citizens  to 
make  complaints,  investigate  violations, 
halt  the  sale  of  products,  and  impose 
penalties.  Anyone  may  file  a  complaint, 
with  USDA,  an  SOP's  governing  State 
official,  or  certifying  agent,  alleging 
violation  of  the  Act  or  these  regulations. 
Certifying  agents,  SOP's  governing  State 
officials,  and  USDA  will  receive, 
review,  and  investigate  complaints 
alleging  violations  of  the  Act  or  these 
regulations  as  described  in  item  6  above 
under  Changes  Based  on  Comments. 
Citizens  have  no  authority  imder  the 
NOP  to  investigate  complaints  alleging 
violation  of  the  Act  or  these  regulations. 

As  noted  elsewhere  in  this  preamble, 
the  Act  does  not  authorize  USDA  to  stop 
the  sale  of  product.  Accordingly,  USDA 
caimot  authorize  stop  sales  by 
accredited  certifying  agents.  We  also 
believe  that  the  certified  operation's 
right  to  due  process  precludes  a  stop 
sale  prior  to  full  adjudication  of  the 
alleged  noncompliance.  However,  FDA 
and  FSIS  have  stop  sale  authority  that 
may  be  used  in  the  event  of  food  safety 
concerns.  Further,  States  may,  at  their 
discretion,  be  able  to  provide  for  stop 
sale  of  product  produced  within  their 
State.  Citizens  have  no  authority  under 
the  NOP  to  stop  the  sale  of  a  product. 

The  Act  and  these  regulations  provide 
for  suspension  or  revocation  of 
certification  by  certifying  agents,  SOP's 
governing  State  officials,  and  the 
Secretary.  Only  USDA  may  suspend  or 
revoke  a  certifying  agent's  accreditation. 


All  proposals  to  suspend  or  revoke  a 
certification  or  accreditation  are  subject 
to  appeal  as  provided  in  section 
205.681.  The  Act  provides  at  7  U.S.C. 
6519  that  any  person  who:  (1) 
knowingly  sells  or  labels  a  product  as 
organic,  except  in  accordance  with  the 
Act.  shall  be  subject  to  a  civil  penalty 
of  not  more  than  $10,000;  and  (2)  makes 
a  false  statement  under  the  Act  to  the 
Secretary,  an  SOP's  governing  State 
official,  or  a  certifying  agent  shall  be 
subject-to  the  provisions  of  section  1001 
of  title  18.  United  States  Code.  Only 
USDA  may  bring  an  action  under  7 
U.S.C.  6519, 

(2)  Certifying  Agent's  Identifying 
Mark.  The  NOSB  reaffirmed  its 
recommendation  which  would  allow 
private  certifying  agents  to  prevent  the 
use  of  their  service  mark  (seal)  upon 
written  notification  that:  (1)  certification 
by  the  private  certifying  agent  has  been 
terminated,  and  (2)  the  certifying  agent 
has  30  days  to  appeal  the  certifying 
agent's  decision  to  the  Secretary  of 
Agriculture.  We  will  neither  prohibit 
nor  approve  a  certifying  agent's  actions 
to  withdraw  a  certified  operation's 
authority  to  use  the  certifying  agent's 
identifying  mark  for  alleged  violations 
of  the  Act  or  regulations.  We  stand  fast 
in  our  position  that  all  certified 
operations  are  to  be  given  due  process 
prior  to  the  suspension  or  revocation  of 
their  certification.  The  reader  is  also 
reminded  that  the  certifying  agent 
cannot  terminate,  suspend,  or  revoke  a 
certification  if  the  certified  operation 
files  an  appeal  with  an  SOP's  governing 
State  official,  when  applicable,  or  the 
Administrator  as  provided  for  in  the 
notification  of  proposed  suspension  or 
revocation.  The  certifying  agent  accepts 
full  liability  for  any  action  brought  as  a 
result  of  the  withdrawal  of  a  certified 
operation's  authority  to  use  the 
certifying  agent's  identifying  mark. 

(3)  Loss  of  Certification.  A  commenter 
posed  several  questions  regarding  the 
loss  of  certification.  The  conmienter's 
questions  and  our  responses  are  as 
follows. 

How  will  consumers  and  affected 
regulatory  agencies  know  if  a  grower  or 
handler  loses  its  certification?  We  will 
provide  public  notification  of 
suspensions  and  revocations  of  certified 
operations  through  means  such  as  the 
NOP  website. 

What  will  the  effect  of  a  lost 
certification  be?  Suspension  or 
revocation  of  a  producer's  or  handler's 
certification  will  require  that  the 
producer  or  handler  immediately  cease 
its  sale,  labeling,  and  representation  of 
agricultural  products  as  organically 
produced  or  handled  as  provided  in  the 
suspension  or  revocation  order.  A 


production  or  handling  operation  or  a 
person  responsibly  connected  with  an 
operation  whose  certification  has  been 
suspended  may  at  any  time,  unless 
otherwise  stated  in  the  notification  of 
suspension,  submit  a  new  request  for 
certification  in  accordance  with  section 
205.401.  The  request  must  be 
accompanied  by  evidence 
demonstrating  correction  of  each 
noncompliance  and  corrective  actions 
taken  to  comply  with  and  remain  in 
compliance  with  the  Act  and  the 
regulations  in  this  part.  An  operation  or 
a  person  responsibly  connected  with  an 
operation  whose  certification  has  been 
revoked  will  be  ineligible  to  receive 
certification  for  a  period  of  not  more 
than  5  years  following  the  date  of  such 
revocation,  as  determined  by  the 
Secretary.  Any  producer  or  handler  who 
sells,  labels,  or  represents  its  product  as 
organic  contrary  to  the  provisions  of  the 
suspension  or  revocation  order  would 
be  subject  to  prosecution  under  7  U.S.C. 
6519  of  the  Act. 

Will  the  certifying  agent  give  a  future 
effective  date  for  loss  of  certification,  or 
could  the  loss  of  certification  be 
immediate  or  even  retroactive? 
Suspension  or  revocation  will  become 
effective  as  specified  in  the  suspension 
or  revocation  order  once  it  becomes 
final  and  effective.  The  operation,  upon 
suspension  or  revocation,  will  be 
prohibited  from  selling,  labeling,  and 
representing  its  product  as  organic  per 
the  provisions  of  the  suspension  or 
revocation  order. 

If  organic  products  already  on  the 
market  were  grown  or  handled  by 
someone  whose  certification  is  revoked 
or  suspended,  would  USDA  require  that 
the  products  be  recalled  and  relabeled? 
USDA  will  not.  unless  the 
noncompliance  involves  a  food  safety 
issue  under  FSIS,  require  the  recall  or 
relabeling  of  product  in  the  channels  of 
commerce  prior  to  the  issuance  of  a 
suspension  or  revocation  order.  First,  at 
the  time  the  product  was  produced,  it 
may  have  been  produced  in  compliance 
with  the  Act  and  these  regulations. 
Second,  USDA  does  not  have  the 
authority,  under  the  Act,  to  issue  a  stop 
sale  order  for  product  sold,  labeled,  or 
represented  as  organic  and  placed  in  the 
channels  of  commerce  prior  to 
suspension  or  revocation  of  a  certified 
operation's  certification.  The  Act. 
however,  provides  at  7  U.S.C.  6519(a) 
for  the  prosecution  of  any  person  who 
knowingly  sells  or  labels  a  product  as 
organic,  except  in  accordance  with  the 
Act.  Such  persons  sheJl  be  subject  to  a 
civil  penalty  of  not  more  than  $10,000 
per  violation. 

(4)  Investigations.  A  commenter 
suggested  that  we  amend  section 
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205.661(a)  to  require  that  all  complaints 
must  be  investigated  in  accordance  with 
the  certih-ing  agent's  complaints  policy. 
The  commenter  also  stated  that  the 
Administrator  should  know  which 
complaints  were  not  investigated.  We 
disagree  that  all  complaints  must  be 
investigated  since,  upon  review  of  the 
alleged  noncompliance,  some 
complaints  may  lack  grounds  for 
investigation.  For  example,  a  concerned 
citizen  could  allege  that  an  organic 
producer  was  seen  applying  a  pesticide 
to  a  specific  field.  Upon  review  of  the 
allegation,  the  certifv'ing  agent  could 
determine  that  the  producer  in  question 
was  a  split  operation  and  that  the  field 
in  question  was  part  of  the  conventional 
side  of  the  production  operation. 
Accordingly,  there  would  be  no  need  for 
an  investigation.  However,  the  certifying 
agent  will  be  expected  to:  (1)  take  each 
allegation  seriously.  (2)  review  each 
complaint  received,  (3)  make  a 
determination  as  to  whether  there  may 
be  a  basis  for  conducting  an 
investigation,  (4)  investigate  all 
allegations  when  it  is  believed  that  there 
mav  be  a  basis  for  conducting  the 
investigation,  and  (5)  maintain  a 
detailed  log  of  all  complaints  received 
and  their  disposition.  The  actions  taken 
by  the  certifying  agent  must  be  in 
conformance  with  the  certifying  agent's 
procedures  for  reviewing  and 
investigating  certified  operation 
compliance. 

(5)  Deadline  for  the  Correction  of  a 
Noncompliance.  Several  commenters 
requested  that  205.662(a)(3)  be  amended 
by  adding;  "The  deadline  for  correction 
of  the  noncompliance  may  be  extended 
at  the  discretion  of  the  certifier  if 
substantial  progress  has  been  made  to 
correct  the  noncompliance."  We  believe 
that  the  requested  amendment  is 
unnecessary.  Section  205.662(a)(3) 
requires  that  the  notification  of 
noncompliance  include  a  date  by  which 
the  certified  operation  must  rebut  or 
correct  each  noncompliance  and  submit 
supporting  documentation  of  each 
correction  when  correction  is  possible. 
There  is  no  prohibition  preventing  the 
certifv'ing  agent  from  extending  the 
deadline  specified  when  the  certifying 
agent  believes  that  the  certified 
operation  has  made  a  good  faith  effort 
at  correcting  each  noncompliance. 

(6)  Compliance  with  SOP  Several 
States  requested  that  section  205.665  be 
amended  to  clarif\-  how  States  may 
handle  a  private  certifying  agent  found 
to  be  in  noncompliance  with  SOP's 
approved  bv  the  Secretary  A  majority  of 
these  commenters  also  asked  if  NOP 
intends  to  suspend  or  revoke  the 
accreditation  of  certifying  agents  on  a 
State-bv-State  basis.  Section  205  668(c) 


authorizes  an  SOP's  governing  State 
official  to  review  and  investigate 
complaints  of  noncompliance  with  the 
Act  or  regulations  concerning 
accreditation  of  certifv'ing  agents 
operating  in  the  State.  When  such 
review  or  investigation  reveals  any 
noncompliance,  the  SOP's  governing 
State  official  shall  send  a  written  report 
of  noncompliance  to  the  NOP  Program 
Manager.  The  report  shall  provide  a 
description  of  each  noncompliance  and 
the  facts  upon  which  the 
noncompliance  is  based.  The  NOP 
Program  Manager  will  then  employ  the 
noncompliance  procedures  for 
certify  ing  agents  as  found  in  section 
205.665.  This  may  include  additional 
investigative  work  by  AMS.  Only  USDA 
mav  suspend  or  revoke  a  certifying 
agents  accreditation. 

SOP's  must  meet  the  general 
requirements  for  organic  programs 
specified  in  the  Act  and  be  at  least 
equivalent  to  these  regulations. 
.Accordinglv,  noncompliances  worthy  of 
suspension  or  revocation  would  in  all 
probabilitv  be  worthy  of  national 
suspension  or  revocation  of 
accreditation  for  one  or  more  areas  of 
accreditation.  Therefore,  USDA  does  not 
anticipate  suspending  or  revoking 
accreditations,  or  areas  of  accreditation, 
on  a  State-bv-State  basis.  It  is  possible, 
however,  that  the  Secretan,'  may  decide 
to  only  suspend  or  revoke  a  certifying 
agent's  accreditation  or  an  area  of 
accreditation  to  cortifv'  producers  or 
handlers  within  a  given  State.  Such  a 
decision  would  in  all  probability  be  tied 
to  a  State's  more  restrictive 
requirements. 

Inapection  and  Testing.  Reporting,  and 
Exclusion  from  Sole 

This  portion  of  subpart  G  sets  forth 
the  inspection  and  testing  requirements 
for  agricultural  products  that  have  been 
produced  on  organic  production 
operations  or  handled  through  organic 
handling  operations. 

Residue  testing  plays  an  important 
role  in  organic  certification  by  providing 
a  means  for  monitoring  compliance  with 
the  National  Organic  Program  (NOP) 
and  bv  discouraging  the  mislabeling  of 
agricultural  products.  This  testing 
program  provides  State  organic 
programs'  (SOP)  governing  State 
officials  and  certifying  agents  with  a 
tool  for  ensuring  compliance  with  three 
areas  for  testing;  (1)  preharvest  residue 
testing,  (2)  postharvest  residue  testing. 
and  (3)  testing  for  unavoidable  residual 
environmental  contamination  levels. 


Description  of  Regulations 

General  Requirements 

Under  the  residue  testing 
requirements  of  the  NOP,  all 
agricultural  products  sold,  labeled,  or 
represented  as  organically  produced 
must  be  available  for  inspection  by  the 
Administrator,  SOP's  governing  State 
official,  or  certifying  agent.  Organic 
farms  and  handling  operations  must  be 
made  available  for  inspection  under 
subpart  E.  Certification.  In  addition, 
products  from  the  aforementioned 
organic  operations  may  be  required  by 
the  SOP's  governing  State  official  or 
certifying  agent  to  undergo  preharvest  or 
postharvest  testing  when  there  is  reason 
to  believe  that  agricultural  inputs  used 
in  organic  agriculture  production  or 
agricultural  products  to  be  sold  or 
labeled  as  organically  produced  have 
come  into  contact  with  prohibited 
substances  or  have  been  produced  using 
excluded  methods.  The  cost  of  such 
testing  will  be  borne  by  the  applicable 
certifying  agent  and  is  considered  a  cost 
of  doing  business.  Accordingly, 
certifying  agents  should  make 
provisions  for  the  cost  of  preharvest  or 
postharvest  residue  testing  when 
structuring  certification  fees. 

Preharvest  and  Postharvest  Residue 
Testing 

The  main  objectives  of  the  residue 
testing  program  are  to:  (1)  ensure  that 
certified  organic  production  and 
handling  operations  are  in  compliance 
with  the  requirements  set  forth  in  this 
final  rule  and  (2)  serve  as  a  means  for 
monitoring  drift  and  unavoidable 
residue  contamination  of  agricultural 
products  to  be  sold  or  labeled  as 
organically  produced.  Any  detectable 
residues  of  a  prohibited  substance  or  a 
product  produced  using  excluded 
methods  found  in  or  on  samples  during 
analysis  will  serve  as  a  warning 
indicator  to  the  certifying  agent. 

The  Administrator."  SOP's  governing 
State  official,  or  certifying  agent  may 
require  preharvest  or  postharvest  testing 
of  any  agricultural  input  used  in  organic 
agricultural  production  or  any 
agricultural  product  to  be  sold  or 
labeled  as  "100  percent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients  or  food 
group(s))."  It  is  based  on  the 
Administrator's,  SOP's  governing  State 
official's,  or  certifying  agent's  belief  that 
an  agricultural  product  or  agricultural 
input  has  come  into  contact  with  one  or 
more  prohibited  substances  or  has  been 
produced  using  excluded  methods. 
Certifying  agents  do  not  have  to  conduct 
residue  tests  if  they  do  not  have  reason 
to  believe  that  there  is  a  need  for  testing. 


Certifying  agents  must  ensure,  however, 
that  certified  organic  operations  are 
operating  in  accordance  with  the  Act 
and  the  regulations  set  forth  in  this  part. 

The  "reason  to  believe"  could  be 
triggered  by  various  situations,  for 
example:  (1)  The  applicable  authority 
receiving  a  formal,  written  complaint 
regarding  the  practices  of  a  certified 
organic  operation;  (2)  an  open  container 
of  a  prohibited  substance  found  on  the 
premises  of  a  certified  organic 
operation;  (3)  the  proximity  of  a 
certified  organic  operation  to  a  potential 
source  of  drift;  (4)  suspected  soil 
contamination  by  historicedly  persistent 
substances;  or  (5)  the  product  from  a 
certified  organic  operation  being 
unaffected  when  neighboring  fields  or 
crops  are  infested  with  pests.  These 
situations  do  not  represent  all  of  the 
possible  occurrences  that  would  trigger 
an  investigation.  Preharvest  or 
postharvest  residue  testing  will  occur  on 
a  case-by-case  basis. 

In  each  case,  an  inspector 
representing  the  Administrator.  SOP's 
governing  State  official,  or  certifying 
agent  or  will  conduct  sampling. 
According  to  subpart  F,  Accreditation, 
private  or  State  entities  accredited  as 
certifying  agents  imder  the  NOP  must 
ensure  that  its  responsibly  connected 
persons,  employees,  and  contractors 
with  inspection,  analysis,  and  decision- 
making responsibilities  have  sufficient 
expertise  to  successfully  perform  the 
duties  assigned.  Therefore,  all 
inspectors  employed  by  certifying 
agents  to  conduct  sampling  must  have 
sufficient  expertise  in  methods  of  chain- 
of-custody  sampling.  Moreover,  testing 
for  chemical  residues  must  be 
performed  in  an  accredited  laboratory. 
When  conducting  chemical  analyses, 
the  laboratory  must  incorporate  the 
analytical  methods  described  in  the 
most  current  edition  of  the  Official 
Methods  of  Analysis  of  the  AOAC 
International  or  other  current  applicable 
validated  methodology  for  determining 
the  presence  of  contaminemts  in 
agricultural  products.  Results  of  all 
analyses  and  tests  performed  under 
section  205.670  must  be  promptly 
provided  to  the  Administrator,  except, 
that,  where  an  SOP  exists,  all  test  results 
and  analyses  should  be  provided  to  the 
SOP's  governing  State  official  by  the 
applicable  certifying  party  that 
requested  testing.  Residue  test  results 
and  analyses  must  also  be,  according  to 
section  205.403(e)(2},  provided  to  the 
owner  of  the  certified  organic  operation 
whose  product  was  tested.  All  other 
parities  desiring  to  obtain  such 
information  must  request  it  from  the 
applicable  certifying  agent. 


OFPA  requires  certifying  agents,  to 
the  extent  of  their  awareness,  to  report 
violations  of  applicable  laws  relating  to 
food  safety  to  appropriate  health 
agencies  such  as  EPA  and  FDA.  When 
residue  testing  indicates  that  an 
agricultural  product  contains  pesticide 
residues  or  environmental  contaminants 
that  exceed  either  the  EPA  tolerance 
level  or  FDA  action  level,  as  applicable, 
the  certifying  agent  must  promptly 
report  data  revealing  such  information 
to  the  Federal  agency  whose  regulatory 
tolerance  or  action  level  has  been 
exceeded. 

Residue  Testing  and  Monitoring  Tools 

When  testing  indicates  that  an 
agricultural  product  to  be  sold  or 
labeled  as  organically  produced 
contains  residues  of  prohibited 
substances,  certifying  agents  will 
compare  the  level  of  detected  residues 
with  5  percent  of  the  Environmental 
Protection  Agency  (EPA)  tolerance  for 
the  specific  residue  detected  on  the 
agricultxu-al  product  intended  to  be  sold 
as  organically  produced.  This 
compliance  measure,  5  percent  of  EPA 
tolerance  for  the  detected  prohibited 
residue,  will  serve  as  a  standard  for  the 
Administrator,  SOP's  governing  State 
officials,  and  certifying  agents  to  assist 
in  monitoring  for  illegal  use  violations. 

In  addition,  we  intend  to  establish 
levels  of  unavoidable  residual 
environmental  contamination  (UREC) 
for  crop-and  site-specific  agricultural 
commodities  to  be  sold,  labeled,  or 
represented  as  "100  percent  organic." 
"organic,"  or  "made  with  .   .  ."  These 
levels  will  represent  limits  at  which 
USDA  may  take  compliance  action  to 
suspend  the  use  of  a  contaminated  area 
for  organic  agricultural  production. 
Currently.  USDA  is  seeking 
scientifically  sound  principles  and 
measures  by  which  it  can  establish 
UREC  levels  to  most  effectively  address 
issues  of  unavoidable  residual 
envirormiental  contamination  with 
respect  to  this  rule.  However,  in  the 
interim.  UREC  will  be  defined  as  the 
Food  and  Drug  Administration's  (FDA) 
action  levels  for  poisonous  or 
deleterious  substances  in  human  food  or 
animal  feed.  UREC  levels  will  be 
initially  set  for  persistent  prohibited 
substances  (aldrin,  dieldrin.  chlordane. 
DDE.  etc.)  in  the  environment.  They 
may  become  more  inclusive  of 
prohibited  residues  as  additional 
information  becomes  available. 
Unavoidable  residual  environmental 
contamination  levels  will  be  based  on 
the  unavoidability  of  the  chemical 
substances  and  do  not  represent 
permissible  levels  of  contamination 
where  it  is  avoidable. 


Analyses  and  test  results  will  be 
available  for  public  access  unless  the 
residue  testing  is  part  of  an  ongoing 
compliance  investigation.  Information 
relative  to  an  ongoing  compliance 
investigation  will  be  confidential  and 
restricted  to  the  public. 

Detection  of  Prohibited  Substances  or 
Products  Derived  from  Excluded 
Methods 

In  the  case  of  residue  testing  and  the 
detection  of  prohibited  substances  in  or 
on  agricultural  products  to  be  sold, 
labeled,  or  represented  as  "100  percent 
organic."  "organic."  or  "made  with 
.  .  ."  products  with  detectable  residues 
of  prohibited  substances  that  exceed  5 
percent  of  the  EPA  tolerance  for  the 
specific  residue  or  UREC  cannot  be  sold 
or  labeled  as  organically  produced. 
When  such  an  agricultural  crop  is  in 
violation  of  these  requirements,  the 
certification  of  that  crop  will  be 
suspended  for  the  period  that  the  crop 
is  in  production.  Certifying  agents  must 
follow  the  requirements  specified  in 
sections  205.662  and  205.663  of  subpart 
G,  Compliance. 

The  "5  percent  of  EPA  tolerance" 
standard  is  considered  a  level  above 
which  an  agricultural  product  cannot  be 
sold  as  organic,  regardless  of  how  the 
product  may  have  come  into  contact 
with  a  potential  prohibited  substance. 
This  standard  has  been  established  to: 

(1)  satisfy  consumer  expectations  that 
organic  agricultural  products  will 
contain  minimal  chemical  residues  and 

(2)  respond  to  the  organic  industry's 
request  to  implement  a  standard 
comparable  to  current  industry 
practices.  However,  the  "5  percent  of 
EPA  tolerance"  standard  cannot  be  used 
to  automatically  qualify'  agricultural 
products  as  organically  produced,  even 
if  the  level  of  chemical  residues 
detected  on  an  agricultural  product  is 
below  5  percent  of  the  EPA  tolerance  for 
the  respective  prohibited  substance. 
This  final  rule  is  a  comprehensive  set  of 
standards  and  regulations  that 
determines  whether  a  product  can  or 
cannot  be  considered  to  carry  the 
specified  organic  labeling  terms  in 
subpart  D.  Labeling.  Therefore,  in 
addition  to  this  section  of  subpart  G. 
Administrative,  all  other  requirements 
of  this  part  must  be  met  by  certified 
organic  operations  to  have  an 
agricultural  product  considered 
"organically  produced." 

When  residue  testing  detects  the 
presence  of  any  prohibited  substance, 
whether  above  or  below  5  percent  of  the 
EPA  tolerance  for  the  specific  pesticide 
or  UREC,  the  SOP's  governing  State 
official  or  certifying  agent  may  conduct 
an  investigation  of  the  certified  organic 
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operation  to  determine  the  cause  of  the 
prohibited  substance  or  product  in  or  on 
the  agricultural  product  to  be  sold  or 
labeled  as  organically  produced,  The 
same  shall  occur  if  testing  detects  a 
product  produced  using  excluded 
methods.  If  the  investigation  reveals  that 
the  presence  of  the  prohibited  substance 
or  product  produced  using  excluded 
methods  in  or  on  an  agricultural 
product  intended  to  be  sold  as 
organically  produced  is  the  result  of  an 
intentional  application  of  a  prohibited 
substance  or  use  of  excluded  ^u■thod^. 
the  certified  organic  operation  shall  be 
subject  to  suspension  or  revocation  of 
its  organic  certification.  In  addition,  any 
person  who  knouinglv  sells,  labels,  or 
represents  an  agricultural  product  as 
organicallv  produced  in  violation  of  the 
Act  or  these  regulations  shall  be  subject 
to  a  civil  penalty  of  not  more  than 
SIO.OOO  per  violation. 

Emergencv  Pest  or  Disease  Treatment 
Programs 

When  a  prohibited  substance  is 
applied  to  an  organic  production  or 
handling  operation  due  to  a  Federal  or 
State  emergency  pest  or  disease 
treatment  program  and  the  organic 
handling  or  production  operation 
otherwise  meets  the  requirements  of  this 
final  rule,  the  certificati(m  status  of  the 
operation  shall  not  be  affected  as  a 
result  of  the  application  of  the 
prohibited  substance,  except  that:  (1) 
Anv  harvested  crop  or  plant  part  to  be 
harvested  that  has  contact  with  a 
prohibited  substance  applied  as  the 
result  of  a  Federal  or  State  emergency 
pest  or  disease  treatment  program 
cannot  be  sold,  labeled,  or  represented 
as  '100  percent  organic."  "organic."  or 

made  with  .   .   ."  and  (2)  any  livestock 
that  are  treated  with  a  prohibited 
substance  applied  as  the  result  of  a 
Federal  or  State  emergency  pest  or 
disease  treatment  program  or  product 
derived  from  >uch  treated  livestock 
cannot  be  sold,  labeled,  or  represented 
as  "lOO  percent  organic."  "organic,"  or 
"made  with  .   .   ." 

However,  milk  or  milk  products  may 
be  labeled  or  sold  as  organically 
produced  beginning  12  months 
following  the  last  date  that  the  dairv 
animal  was  treated  with  the  prohibited 
substance,  .additionally,  the  offspring  of 
gestating  mammalian  breeder  stock 
treated  with  a  prohibited  substance  may 
be  considered  organic  if  the  breeder 
stock  was  not  in  the  last  third  of 
gestation  on  the  date  that  the  breeder 
stock  was  treated  with  the  prohibited 
substance. 


Residue  Testing — Changes  Based  on 
(uunments 

This  portion  of  subpart  G  differs  from 
our  proposal  in  several  respects  as 
fill  lows: 

( 1 1  Reporting  Requirements. 
Commenters  were  not  satisfied  with  the 
language  in  section  205.670(d)(1)  that 
required  results  of  all  analyses  and  tests 
performetl  under  section  205.670  to  be 
provided  to  the  Administrator  promptly 
upon  receipt.  They  asked  that  the 
paragraph  be  amended  to  include  that: 
(1)  Results  of  all  analyses  and  tests 
performed  under  sef:tion  205.670  be 
provided  bv  the  Administrator  to  the 
appropriate  SOPs  governing  State 
official:  and  (2)  test  results  be  made 
immediately  available  to  the  owner  of 
the  material  sampled.  They  stated  that 
since  State  organic  certification 
programs  are  responsible  for 
enforcement  within  their  State,  results 
of  residue  tests  conducted  by  certifying 
agents  must  be  provided  to  the  SOPs 
governing  State  offic  ial  for  routine 
monitoring  and  for  investigating 
possible  violations  of  the  Act. 

We  agree  with  the  commenters  and 
have  responded  to  their  concerns 
acc:ordinglv.  To  ensure  that  SOP's 
receive  results  of  all  tests  and  analyses 
conducttnl  under  the  inspection  and 
testing  requirements  of  subpart  G. 
section  205.670(d)  has  been  amended  to 
include  that  the  results  of  all  analyses 
and  residue  tests  must  be  provided  to 
the  Administrator  promptly  upon 
receipt;  Except:  That  where  an  SOP 
exists,  all  lest  results  and  analyses 
should  be  provided  to  the  SOP's 
governing  Stale  official. 

In  regard  to  the  commenters'  request 
that  certified  organic  operations  be 
provided  with  a  i:opy  of  test  results  from 
samples  taken  by  an  inspector,  an 
additional  paragraph,  section 
205.4():Me)(2).  has  been  added  to  subpart 
E,  Gertification,  that  assures  that  such 
information  is  provided  to  the  owners  of 
certified  organic  operations  by  the 
certifving  agents. 

(2)  IntegritvOfOrgnnic  Samples.  We 
have  modified  language  in  section 
205.670(c)  to  clarify  our  intent  regarding 
the  maintenance  of  sample  integrity. 
The  proposed  rule  stated  that  "sample 
integrilv  must  be  maintained  in  transit. 
and  residue  testing  must  be  performed 
in  an  accredited  laboratory."  During  the 
filled  rulemaking  process,  we  did  not 
believe  that  our  intent  was  clear  on  this 
subject.  Our  intent  is  to  ensure  that 
sample  integrity  is  maintained 
throughout  the  entire  chain  of  custody 
during  the  residue  testing  process. 
Proposed  language  only  suggests  that 
sample  integritv  be  maintained  in 


transit.  Therefore,  we  have  changed  the 
second  sentence  in  section  205.670(c)  to 
state  that  "sample  integrity  must  be 
maintained  throughout  the  chain  of 
custody,  and  residue  testing  must  be 
performed  in  an  accredited  laboratory." 
(3)  Reporting  Residue  and  Other  Food 
Safety  Violations  to  Appropriate  Health 
Agencies.  In  the  proposed  rule,  .section 
205, 671(b)  under  Exclusion  from 
Organic  Sale  states,  "If  test  results 
indicate  a  specific  agricultural  product 
contains  pesticide  residues  or 
environmental  contaminants  that 
exceed  the  FDA's  or  the  EPA's 
regulatorv  tolerances,  the  data  must  be 
reported  promptly  to  the  appropriate 
public  health  agencies."  During  the  final 
rulemaking  process,  a  group  of 
commenters  suggested  that  we  move 
section  205.671(b)  into  section  205.670 
as  paragraph  (e).  They  recommended 
that  we  move  section  205.671(b) 
because  it  does  not  specifically  address 
the  sale  of  organically  produced 
products,  as  indicated  by  the  section 
heading.  They  recommended  that 
section  205.671(b)  be  placed  under 
section  205.670  as  paragraph  (e)  because 
it  dealt  with  the  reporting  of  residues 
that  exceed  Federal  regulatory 
tolerances.  The  commenters  fiirther 
stated  that,  while  section  205.671(b) 
creates  a  duty  to  report,  it  is  not  specific 
as  to  who  must  report. 

We  have  accepted  the  suggestions  of 
the  commenters  and  have  responded 
accordingly.  We  have  removed  section 
205.671(b)  and  relocated  it  under 
section  205.670  as  paragraph  (e).  We 
have  also  modified  the  regulatory  text  of 
paragraph  (e)  to  include  language  that 
instructs  certifying  agents  to  report, 
when  residue  testing  indicates  that  an 
agricultural  product  contains  pesticide 
residues  or  environmental  contaminants 
that  exceed  either  the  EP.^  tolerance 
level  or  FDA  action  level,  as  applicable, 
data  reveling  such  information  to  the 
Fcnleral  agency  whose  regulatory 
tolerance  or  action  level  has  been 
exceeded. 

(4)  E.xriusion  from  Organic  Sale.  We 
have  reviewed  section  205.671(a). 
removed  the  requirement  to  implement 
the  Pesticide  Data  Program  (pdp) 
estimated  national  mean  as  a 
compliance  tool  in  monitoring  for  the 
presence  of  unacceptable  levels  of 
prohibited  substances  in  agricultural 
products  intended  to  be  sold  as  organic, 
and  added  the  "5  percent  of  EPA 
tolerance"  standard. 

Commenters  voic;ed  the  opinion  that 
the  estimated  national  mean  would  be  a 
difficult  standard  in  organic  agricultural 
production  for  several  reasons.  Some 
stated  that  the  estimated  national  mean 
was  a  new  concept  that  would  confuse 
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producers  and  handlers  because  they 
would  not  know  the  exact  definition  of 
"estimated  national  mean"  and  how  it 
would  be  determined.  Others  stated  that 
the  PDP  was  too  limited  in  scope  to 
employ  an  estimated  national  mean  for 
all  commodity/pesticide  combinations. 
Commenters  reasoned  that  PDP  data 
were  limited  in  terms  of  the  agricultural 
commodities  that  are  sampled  and 
tested. 

Another  group  of  commenters  stated 
that  PDP  data  would  be  imfair  to  use  in 
the  NOP's  residue  testing  plan.  They 
argued  PDP  data  should  not  be  used  to 
set  maximum  residue  levels  for  organic 
agricultural  products  because  PDP 
samples  its  products  as  close  to  the 
point  of  consumption  as  possible.  As  a 
result,  commenters  believe  that  PDP 
data  may  not  be  totally  reflective  of 
residue  levels  of  agricultural  products  at 
the  farmgate  level.  Since  most  residue 
testing  in  organic  agricultural 
production  takes  place  at  the  farmgate, 
these  commenters  argued  that  it  would 
be  an  inappropriate  standard  for  organic 
agricultural  production. 

As  a  result,  a  large  number  of 
commenters  suggested  that  we 
reconsider  using  the  estimated  national 
mean  as  a  standard  for  the  maximimi 
allowable  residues  on  organically 
produced  products.  Instead, 
commenters  recommended  that  the  NOP 
incorporate  the  National  Organic 
Standards  Board's  (NOSB) 
recommendation  and  current  industry 
practice  of  using  5  percent  of  the  EPA 
tolerance  as  a  maximum  level  of 
pesticide  residue  on  organic  agricultural 
products.  Commenters  argued  that  using 
5  percent  of  the  EPA  tolerance  provides 
a  sense  of  confidence  to  the  consumers 
of  organic  agricultiural  products. 

In  many  respects,  we  agree  with  the 
commenters.  We  have  revisited  using 
PDP  data  to  establish  an  estimated 
national  mean  for  commodity/pesticide 
combinations  and  for  setting  a 
maximum  level  of  pesticide  residue  that 
could  exclude  agricultural  products 
from  being  sold,  labeled,  or  represented 
as  organic.  As  a  result,  we  have 
concluded  that  such  an  approach  may 
be  somewhat  underdeveloped  to 
incorporate  into  the  NOP.  We  have 
reached  this  conclusion  based  on  many 
of  the  same  argiunents  presented  by 
commenters  (i.e.,  limited  scope  of 
agricultural  products  tested  under  PDP, 
product  sampling  based  upon  market 
availability,  testing  near  the  point  of 
consumption,  etc.).  Also,  we  estimated 
that  there  would  be  a  considerable  time 
lag  between  the  implementation  of  the 
NOP  and  defining  a  comprehensive  list 
of  estimated  national  means  for  all 
commodity/pesticide  combinations. 


Thus,  we  have  decided  not  to  use  the 
estimated  national  mean  as  a  tool  for 
monitoring  organic  agricultural 
products  for  the  presence  of  prohibited 
substances  and  as  a  standard  to  exclude 
agricultural  products  from  being  sold. 
labeled,  or  represented  as  organically 
produced. 

Instead,  we  have  decided  to  follow 
the  recommendation  of  the  commenters 
by  replacing  the  estimated  national 
mean  for  specific  commodity/pesticide 
pairs  with  5  percent  of  the  EPA 
tolerance  for  the  specific  pesticide. 
Therefore,  when  residue  testing  detects 
prohibited  substances  at  levels  that  are 
greater  than  5  percent  of  the  EPA 
tolerance  for  the  specific  pesticide 
detected  on  the  particular  product 
samples,  the  agricultural  product  must 
not  be  sold  or  labeled  as  organically 
produced. 

We  fully  understand  that  the  EPA 
tolerance  is  defined  as  the  maximum 
legal  level  of  a  pesticide  residue  in  or  on 
a  raw  or  processed  agricultural 
commodity.  We  also  acknowledge  that 
the  EPA  tolereuice  is  a  health-based 
standard.  We  are  nof  trying  to  employ 
the  5  percent  standard  in  a  manner 
similar  to  that  of  EPA.  As  mentioned  in 
our  proposal,  the  national  organic 
standards,  including  provisions 
governing  prohibited  substances,  are 
based  on  the  method  of  production,  not 
the  content  of  the  product.  The  primary 
piu^pose  of  the  residue  testing  approach 
described  in  this  final  rule,  then,  is  to 
provide  an  additional  tool  for  SOP's 
governing  State  officials  and  certifying 
agents  to  use  in  monitoring  and 
ensuring  compliance  with  the  NOP, 

(5)  Unavoidable  Residual 
Environmental  Contamination.  We  have 
defined,  as  an  interim  measure,  UREC  as 
the  FDA  action  levels  for  poisonous  or 
deleterious  substances  in  human  food  or 
animal  feed. 

Section  205.671  proposed  the  use  of 
UREC  to  serve  as  a  residue  testing  tool 
for  compliance,  Commenters  believed 
UREC  levels,  as  prescribed  in  section 
205,671  of  the  proposed  rule,  would  be 
problematic  as  a  standard  because  they 
were  undefined,  Commenters  argued 
that  it  would  be  impractical  and  very 
expensive  to  establish  UREC  levels  for 
every  organic  crop  and  region  in  the 
United  States,  They  suggested  that 
UREC  levels  be  managed  as  a  practice 
standard  or  program  manual  issue.  They 
also  expressed  the  concern  that 
inconsistent  application  of  UREC  levels 
could  create  difficulties  for  certifying 
agents  and  certified  operations. 

We  agree  that  UREC  levels  should  be 
defined.  We  are  seeking  scientifically 
sound  principles  and  measures  by 
which  we  can  establish  UREC  levels  to 


most  effectively  address  issues  of 
unavoidable  residual  contamination 
with  respect  to  this  rule.  However,  in 
the  interim,  the  ability  to  implement  an 
undefined  standard  would  be  difficult 
for  certifying  agents.  Therefore,  we  have 
included  language  in  the  preamble  that 
temporarily  defines  UREC  as  the  FDA 
action  levels  for  poisonous  or 
deleterious  substances  in  human  food  or 
animal  feed.  When  residue  testing 
detects  the  presence  of  a  prohibited 
substance  on  an  agricultural  product 
greater  than  such  levels  mentioned,  the 
agricultural  product  cannot  be  sold  as 
organic.  We  have  decided  to  use  FDA 
action  levels  for  UREC  because  they 
encompass  many  of  the  toxic,  persistent 
chemicals  and  heavy  metals  that  are 
present  in  the  environment  and  mav  be 
found  on  food  and  animal  feed.  As 
mentioned  earlier,  the  FDA  action  levels 
are  being  employed  in  this  part  as 
temporary  measures  for  compliance.  We 
will  continue  to  seek  scientifically 
sound  principles  and  measures  by 
which  to  establish  UREC  levels  that 
more  appropriately  satisfy  the  purposes 
of  this  part. 

Residue  Testing — Changes  Requested 
But  Not  Made 

This  subpart  retains  fi-om  the 
proposed  rule  regulations  on  which  we 
received  comments  as  follows: 

(1)  Residue  Testing  Responsibility. 
Commenters  petitioned  that  we  remove 
the  requirement  in  section  205.670fb) 
that  states  residue  tests  must  be 
conducted  by  the  applicable  SOP's 
governing  State  official  or  the  certifying 
agent  at  the  official's  or  certifying 
agent's  owti  expense.  The  commenters 
expressed  the  opinion  that  we  were 
practicing  "micromanagement."  They 
also  said  that  there  was  no  need  for  the 
proposal  to  be  so  detailed  with  respect 
to  who  pays  for  residue  testing.  Based 
on  the  commenters'  responses,  residue 
analyses  are  reportedly  paid  by 
producers,  buyers,  brokers,  certifiers, 
and  government  residue  testing 
programs. 

We  have  not  adopted  the  suggestion 
of  the  commenters.  In  the  proposal,  we 
stated  that  conducting  residue  tests  was 
considered  a  cost  of  doing  business  for 
certifying  agents.  Our  position  has  not 
changed.  Certif\'ing  agents  can  factor 
residue  testing  costs  into  certification 
fees.  It  is  not  our  intention  to 
"micromanage"  the  way  that  certif\'ing 
agents  conduct  business.  Section 
2107(a)(6)  of  the  Act  requires  that 
certifying  agents  conduct  residue  testing 
of  agricultural  products  that  have  been 
produced  on  certified  organic  farms  and 
handled  through  certified  organic 
handling  operations.  OFPA  also 
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requires,  under  section  2112(a)  through 
(c),  that  certifying  agents  enforce  its 
provisions  by  implementing  a  system  of 
residue  testing  to  test  products  sold  or 
labeled  as  organically  produced,  in 
addition,  subpart  E.  Certification, 
authorizes  certif\-ing  agents  to  conduct 
on-site  inspections,  which  may  include 
residue  testing,  of  certified  organic 
operations  to  verif\-  that  the  operation  is 
complying  with  the  provisions  in  the 
Act  and  the  regulations  in  this  part. 
Certifying  agents  are  responsible  for 
monitoring  organic  operations  for  the 
presence  of  prohibited  substances:  we 
view  residue  testing  as  a  cost  of  doing 
business.  Therefore,  we  believe  that 
certifying  agents  should  factor 
monitoring  costs  associated  with 
implementing  the  provisions  in  the  Act 
and  Rule  into  their  certification  fees. 

(2)  Reporting  to  Federal  Regulatory 
Agencies.  Commenters  disagree  with 
section  205.671(b)  of  the  proposed  rule 
which  states  that  if  test  results  indicate 
a  specific  agricultural  product  contain.s 
pesticide  residues  or  environmental 
contaminants  that  exceed  the  FDA 
action  level  or  EPA  tolerance,  the  data 
must  be  reported  promptly  to 
appropriate  public  health  agencies. 
Commenters  believe  that  since  results  of 
all  analyses  and  tests  must  be  provided 
to  the  Administrator,  USDA  should  be 
responsible  for  communicating  such  test 
results  to  other  Federal  agencies  such  as 
FDA  or  EPA  if  regulatory-  tolerances  or 
action  levels  are  exceeded  They  also 
suggested  that  section  205  671(b)  be 
removed  from  the  national  regulations 
Commenters  expressed  the  view  that 
such  a  requirement  is  not  related  to 
organic  certification. 

We  do  not  agree  with  the  commenters. 
It  is  not  our  intent  to  create  additional 
responsibility  for  the  certify-ing  agent. 
Section  205  67lfb),  redesignated  as 
section  205.670(e).  is  a  statutory- 
requirement.  Section  2107(a)(6)  of  the 
Organic  Food  Production  Act  of  1990 
requires  certifving  agents,  to  the  extent 
of  their  awareness,  to  report  violations 
of  applicable  laws  relating  to  food  safety 
to  appropriate  health  agencies  such  as 
EP.-\  and  FDA.  Therefore,  due  to  section 
2107  of  the  Act.  section  205.670(e)  has 
been  included  in  the  national 
regulations. 

(3)   -Threshold"  for  Genetic 
Contamination.  Many  commenters 
suggested  that  we  establish  a 
"threshold"  for  the  unintended  or 
adventitious  presence  of  products  of 
excluded  methods  in  organic  products. 
Some  commenters  argued  that  a 
threshold  is  necessar\'  because,  without 
the  mandator*'  labeling  of 
biotechnology-derived  products,  organic 
operations  and  certifying  agents  could 


not  be  assured  that  products  of  excluded 
methods  were  not  being  used.  Others 
argued  that,  without  an  established 
threshold,  the  regulations  would 
constitute  a  "zero  tolerance '"  for 
products  of  excluded  methods,  which 
would  be  impossible  to  achieve. 

We  do  not  helieve  there  is  sufficient 
consensus  upon  which  to  establish  such 
a  standard  at  this  time.  Much  of  the 
basic,  baseline  information  about  the 
prevalence  of  genetically  engineered 
products  in  the  conventional 
agricultural  marketplace  that  would  be 
necessary  to  set  such  a  threshold — e.g.. 
the  effects  of  pollen  drift  where  it  may 
be  a  factor,  the  extent  of  mixing  at 
various  points  throughout  the  marketing 
chain,  the  adventitious  presence  of 
genetically  engineered  seed  in 
nonengineered  seed  lots — is  still  largely 
unknown.  Our  understanding  of  how 
the  use  of  biotechnology  in 
conventional  agricultural  production 
might  affect  organic  crop  production  is 
even  less  well  developed. 

Also,  as  was  pointed  out  in  some 
comments,  the  testing  methodology  for 
the  presence  of  products  of  excluded 
methods  has  not  yet  been  fully 
validated.  Testing  methods  for  some 
biotechnology  traits  in  some 
commodities  are  becoming 
commercially  available.  Without 
recognized  methods  of  testing  for  and 
quantifying  of  all  traits  in  a  wide  range 
of  food  products,  however,  it  would  be 
ver\  difficult  to  establish  a  reliable 
numerical  tolerance. 

There  are  publicly  and  privately 
funded  research  projects  luiderway  that 
may  provide  useful  baseline 
information.  Efforts  of  Federal  agencies 
to  clarify  the  marketing  and  labeling  of 
biotechnology-  and  nonbiotechnology- 
derived  crops  may  also  help  address 
these  concerns.  FDA.  for  example,  is 
developing  guidance  for  food  producers 
who  voluntarily  chose  to  label 
biotechnology-  and  nonbiotechnology- 
derived  foods.  USDA  is  also  preparing 
a  Federal  Register  Notice  to  seek  public 
comment  on  the  appropriate  role,  if  any, 
that  it  can  play  in  facilitating  the 
marketing  of  agricultural  products 
through  the  development  of  "quality 
assurance"  type  programs  that  help  to 
preserve  the  identity  of  agricultural 
commodities.  USDA.  in  cooperation 
with  the  technology  providers,  is  also 
working  to  validate  testing  procedures 
and  laboratories  for  some  commodities. 

All  of  these  efforts  may  help  to 
provide  information  on  this  issue. 
Practices  for  preserving  product 
identity,  including  segregating 
genetically  engineered  and 
nongenetically  engineered  products,  are 
evolving  in  some  conventional  markets. 


As  we  discussed  in  the  preamble  to  the 
proposed  rule,  we  anticipate  that  these 
evolving  industry  best  practices  and 
standards  will  become  the  standards  for 
implementing  the  provisions  in  this 
regulation  relating  to  the  use  of 
excluded  methods.  As  was  also 
discussed  in  the  proposed  rule,  these 
regulations  do  not  establish  a  "zero 
tolerance"  standard.  As  with  other 
substances  not  approve  for  use  in 
organic  production  systems,  a  positive 
detection  of  a  product  of  excluded 
methods  would  trigger  an  investigation 
by  the  certifying  agent  to  determine  if  a 
violation  of  organic  production  or 
handling  standards  occurred.  The 
presence  of  a  detectable  residue  alone 
does  not  necessarily  indicate  use  of  a 
product  of  excluded  methods  that 
would  constitute  a  violation  of  the 
standards. 

(4)  Certification  Status  After 
Emergency  Pest  or  Disease  Treatment. 
We  have  not  modified  language  in 
section  205.672  that  would  affect  the 
certification  status  of  a  certified  organic 
operation  if  the  operation  had  been 
subjected  to  a  Federal  or  State 
emergency  pest  or  disease  treatment 
program. 

Section  205.672  states  that  when  a 
prohibited  substance  is  applied  to  a 
certified  operation  due  to  a  Federal  or 
State  emergency  pest  or  disease 
treatment  program  and  the  certified 
operation  otherwise  meets  the 
requirements  of  this  part,  the 
certification  status  of  the  operation  shall 
not  be  affected  as  a  result  of  the 
application  of  the  prohibited  substance: 
Provided,  That,  the  certified  operation 
adheres  to  certain  requirements 
prescribed  by  the  NOP.  One  group  of 
commenters  informed  us  that  they  did 
not  support  maintaining  the  organic 
status  of  an  operation  that  has  been 
directly  treated  with  prohibited 
substances,  regardless  of  the  reason  for 
treatment.  They  believe  that  Federal  and 
State  emergency  pest  or  disease 
treatment  programs  should  provide 
alternatives  for  organic  operations 
whenever  feasible.  If  no  alternative 
measure  is  feasible,  the  organic 
operation  should  choose  between 
voluntary  surrender  of  their  organic 
status  on  targeted  parts  of  the  operation 
or  destruction  of  the  crop  to  eliminate 
pest  habitat.  The  commenters  also 
suggested  that  compensation  should  be 
provided  to  organic  producers  whose 
crops  must  be  destroyed  to  eliminate 
habitat.  They  feel  that  allowing  the 
application  of  prohibited  materials  to 
certified  organic  land  without  affecting 
the  certification  status  violates  the  trust 
consumers  place  in  organic  certification. 


We  disagree  with  the  position  of  the 
commenters.  Historically,  residues  from 
emergency  pest  or  disease  treatment 
programs  have  been  treated  as  drift 
cases  by  certifiers.  In  these  cases,  the 
specific  crop  may  not  be  sold  as  organic, 
but  the  organic  status  of  fiiture  crop 
years  are  not  affected.  We  intend  to 
handle  such  cases  in  a  similar  manner. 
We  understand  that  commenters  would 
like  us  to  remove  the  certification  of  an 
organic  operation  that  has  been  treated 
with  a  prohibited  substance,  but  organic 
certification  is  a  production  claim,  not 
a  content  claim.  We,  along  with  the 
commenters,  are  concerned  with 
consumers  trusting  organic  certification. 
At  the  same  time,  we  are  concerned 
with  the  welfare  of  certified  organic 
operations.  We  have  tried  to  include 
language  in  section  205.672  that  would 
address  both  issues.  We  believe  that,  if 
a  certified  organic  grower  has  been  a 
good  steward  of  his/her  land  and  has 
managed  the  production  of  his/her 
product(s)  in  accordance  with  all 
regulations  in  the  Act  and  other 
requirements  in  this  part,  the 
certification  status  of  the  operation 
should  not  be  affected.  The  application 
of  a  prohibited  substance  as  part  of  a 
Federal  or  State  emergency  pest  or 
disease  treatment  program  is  outside  the 
control  of  the  certified  operation.  We 
also  believe  that  maintaining  consumer 
trust  is  important.  Thus,  section  205.672 
states  that  any  harvested  crop  or  plant 
part  to  be  harvested  that  has  been 
treated  with  a  prohibited  substance  as 
part  of  a  Federal  or  State  emergency  pest 
or  disease  treatment  program  cannot  be 
sold  as  organically  produced.  Therefore, 
the  certified  organic  operation  can 
retain  its  certification  status,  and  the 
consimier  can  be  assured  that  a  product 
from  a  certified  organic  operation  that 
has  been  in  contact  with  a  prohibited 
substance  as  the  result  of  a  Federal  or 
State  pest  or  disease  treatment  program 
will  not  enter  the  organic  marketplace. 
Accordingly,  we  have  not  made  the 
change  to  section  205.672  as  proposed 
by  the  conmienters. 

(5)  Emergency  Pest  or  Disease 
Treatment  Programs.  Conunenters 
suggested  that  the  Department  add  a 
new  paragraph  to  section  205.672  that 
states  "the  certifying  agent  must 
monitor  production  operations  that  have 
been  subjected  to  a  Federal  or  State 
emergency  pest  or  disease  treatment 
program,  and  may  require  testing  of 
following  crops,  or  an  extended 
transition  period  for  affected  production 
sites,  if  residue  test  results  indicate  the 
presence  of  a  prohibited  substance." 
Commenters  said  the  language  in  the 
proposed  rule  did  not  clearly  establish 


that  a  transition  period  could  be  needed 
after  contamination  of  a  certified 
organic  operation  by  a  government- 
mandated  spray  program.  They  felt  that 
there  may  be  a  need  for  a  case-by-case 
determination  by  the  certifying  agent  as 
to  when  it  would  be  best  for  a  certified 
organic  operation  to  begin  selling  its 
products  as  organically  produced  after  it 
has  been  subject  to  a  government 
mandated  spray  program. 

We  understand  that  commenters 
would  like  USDA  to  mandate  certifying 
agents  to  monitor  operations  that  have 
been  subject  to  Federal  or  State 
emergency  pest  or  disease  treatment 
programs;  however,  we  do  not  see  a 
need  to  prescribe  such  a  provision. 
Based  on  the  responsibilities  of  being  a 
USDA-accredited  certifier,  it  is  our 
belief  that  certifying  agents  would 
monitor  a  certified  organic  operation 
that  has  been  subjected  to  a  Federal  or 
State  emergency  pest  or  disease 
treatment  program  to  make  sure  that 
product  being  produced  for  organic  sale 
is  actually  being  produced  in 
accordance  with  the  Act  and  the 
regulations  in  this  part.  Certifying 
agents  have  been  granted  the  authority 
to  conduct  additional  on-site 
inspections  of  certified  organic 
operations  to  determine  compliance 
with  the  Act  and  national  standards 
under  subpart  E,  section  205.403. 
Commenters  requested  that  we  include 
language  that  would  allow  certifying 
agents  to  recommend  an  extended 
transition  period  for  affected  production 
sites  if  residue  tests  indicate  the 
presence  of  a  prohibited  substance. 
Again,  we  understand  the  commenters' 
concern,  but  we  are  not  aware  of 
comprehensive  soil  residue  data  that 
could  guide  certifying  agents  in 
detemlining  appropriate  withdrawal 
intervals  for  operations  that  have  been 
subjected  to  emergency  pest  or  disease 
treatment  programs. 

Residue  Testing — Clarifications 

Clarification  is  given  on  the  following 
issues  raised  by  commenters  as  follows: 

(1)  Sampling  and  Testing. 
Commenters  stated  that  the  purpose  of 
residue  testing  under  the  Act  is  to 
assure  that  organically  produced 
agricultural  products  that  are  sold  as 
organic  do  not  contain  pesticide 
residues  or  residues  of  other  prohibited 
substances  that  exceed  levels  as 
specified  by  the  NOP.  Based  on 
language  in  section  205.670(h)  of  the 
proposed  rule,  commenters  expressed 
the  opinion  that  the  Agricultiiral 
Marketing  Service  (AMS)  was,  not  only 
requiring  residue  testing  of  organic 
agricultural  products,  but  also  of  "any" 
agricultural  input  used  or  agricultural 


product  intended  to  be  sold  as  "100 
percent  organic,"  "organic,"  or  "made 
with  *   *   *'•  when  there  is  reason  to 
believe  that  the  agricultural  input  or 
product  has  come  into  contact  with  a 
prohibited  substance.  Commenters 
believe  that  organic  certifying  agents 
may  be  required  to  test  many 
nonorganic  agricultural  inputs  (such  as 
seeds,  compost,  straw,  sawdust,  and 
plastic)  and  nonorganic  agricultural 
products  and  ingredients  used  in 
products  labeled  as  "made  with  *   *   *". 
They  also  aigued  that  such  testing 
would  be  unnecessary,  burdensome, 
and  expensive  because  such  materials 
are  more  likely  to  have  come  into 
contact  with  a  prohibited  substance. 
Therefore,  commenters  suggested  that 
we  amend  section  205.670(b)  by 
deleting  "agricultural  inputs"  and 
replacing  "agricultural  product"  with 
"organically  produced  agricultural 
product."  They  also  recommended  that 
we  replace  the  second  occurrence  of 
"product"  with  "organic  product."  Thus 
section  205.670(h)  would  suggest  that 
only  organic  agricultural  products  could 
be  required  to  be  tested  by  the  certifying 
agent. 

We  understand  the  concerns  of  the 
commenters  but  believe  that  the 
conunenters  have  misinterpreted  the 
intent  of  section  205.670(b).  It  is  not  our 
intent  to  mandate  residue  testing  of  all 
inputs  and  ingredients  used  in  the 
production  of  organic  agricultural 
products.  Neither  is  it  our  intent  for 
certifying  agents  to  abuse  residue  testing 
responsibility  by  conducting  residue 
tests  of  certified  organic  operations 
without  reason  to  believe  that  the 
agricultural  input  or  product  intended 
to  be  sold  as  organic  has  come  into 
contact  with  prohibited  substances.  Our 
intent  is  to  make  it  clear  that  certifying 
agents  have  the  authority  to  test  any 
agricultiiral  input  used  or  agricultural 
product  intended  to  be  sold  as 
organically  produced  when  there  is 
reason  to  believe  that  the  agricultural 
input  or  product  has  come  into  contact 
with  a  prohibited  substance.  Section 
205.670(b)  allows  for  testing  of  inputs 
and  agricultural  products,  but  it  does 
not  require  that  all  inputs  of  a  product 
intended  to  be  sold  as  organically 
produced  must  be  tested.  However, 
certifying  agents  must  be  able  to  ensure 
that  certified  organic  operations  are 
operating  in  accordance  with  the  Act 
and  the  regulations  set  forth  in  this  part. 
To  assure  that  certifying  agents  have 
established  fair  and  effective  procedures 
for  enforcing  residue  testing 
requirements,  section  205.504(b)(6) 
provides  that  they  must  submit  to  USDA 
a  copy  of  the  procedures  to  be  used  for 
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sampling  and  residue  testing  pursuant 
to  section  205.670. 

(2)  Chain  Of  Custody  Training  A 
commenter  suggested  that  section 
205, 670(c)  address  chain  of  custody 
training  for  inspectors  that  will  be 
performing  preharvest  or  postharvest 
tissue  test  sample  collection  on  behalf  of 
the  Administrator.  SOP's  governing 
State  official,  or  certifying  agent.  The 
commenter  proposed  that  all  inspectors 
should  be  trained  to  handle  chain  of 
custody  samples  in  order  to  maintain 
the  integrity  of  the  samples. 

We  agree  that  inspectors  should  be 
appropriately  trained  to  handle  chain- 
of-custody  samples  in  order  to  maintain 
the  integrity  of  the  samples  taken  from 
a  certified  organic  operation.  However, 
we  do  not  believe  that  the  language  in 
section  205.670(c)  must  be  modified  to 
address  such  an  issue.  .As  a  USDA- 
accredited  body,  a  private  or  State  entity 
operating  as  a  certifying  agent  must 
ensure  that  its  responsibly  connected 
persons,  employees,  and  contractors 
with  inspection,  analysis,  and  decision- 
making responsibilities  have  sufficient 
expertise  in  organic  production  or 
handling  techniques  to  successhilU 
perform  the  duties  assigned.  The 
certifv'ing  agent  must  also  submit  a 
description  of  the  training  that  has  been 
provided  or  intends  to  be  provided  to 
personnel  to  ensure  that  they  comply 
with  and  implement  the  requirements  of 
the  Act  and  the  regulations  in  this  part 
In  addition,  certifying  agents  must 
submit  a  copy  of  the  procedure  to  be 
used  for  sampling  and  residue  testing 
for  approval  by  the  Administrator. 
Through  the  accreditation  process, 
therefore,  we  will  be  able  to  assess  the 
expertise  of  the  individuals  employed 
bv  the  certifying  agent  and  provide 
guidance  in  areas  where  additional 
training  is  needed  to  comply  with  the 
requirements  of  the  Act  and  the 
regulations  in  this  part. 

(3)  Exclusion  from  Organic  Sale. 
Commenters  expressed  that  section 
205.671(a)  could  be  easily 
misinterpreted.  They  said  that  section 
205.671(a)  did  not  make  clear  that 
residue  testing  may  not  be  used  to 
qualify  crops  to  be  sold  as  organic  if  a 
direct  application  of  prohibited 
materials  occurred.  Commenters 
suggested  that  section  205, 671(a) 
include:  "Anv  crop  or  product  to  which 
prohibited  materials  have  been  directly 
applied  shall  not  be  sold,  labeled,  or 
represented  as  organically  produced," 

We  do  not  believe  this  additional 
language  is  necessary.  Residue  testing 
cannot  be  used  to  qualify  any 
agricultural  crop  or  product  to  which  a 
prohibited  material  has  been 
purposefully/directly  applied.  The 


presence  of  any  prohibited  substance  on 
an  agricultural  product  to  be  sold  as 
organic  warrants  an  investigation  as  to 
why  the  detected  prohibited  substance 
is  present  on  the  agricultural  product.  It 
does  not  matter  if  the  product  has  come 
into  contact  with  a  prohibited  substance 
through  means  of  drift  or  intentional 
application.  If  the  outcome  of  the 
investigation  reveals  that  the  presence 
of  the  detected  prohibited  substance  is 
the  result  of  an  intentional  application, 
the  certified  operation  will  be  subject  to 
suspension  or  revocation  of  its  organic 
certific:ation  and/or  a  civil  penalty  of  not 
more  than  $10,000  if  he/she  knowingly 
sells  the  product  as  organic.  The  use  of 
prohibited  substances  is  not  allowed  in 
the  Act  or  this  final  rule.  Residue  testing 
is  not  a  means  of  qualifying  a  crop  or 
product  as  orgaiiic  if  a  prohibited 
substance  has  been  intentionally/ 
directly  applied.  It  is  a  tool  for 
monitoring  compliance  with  the 
regulations  set  forth  in  the  Act  and  in 
this  part. 

(4)  Emergency  Pest  or  Disease 
Treatment  Programs.  Commenters 
requested  that  we  make  a  clear 
distinction  between  crops  or 
agricultural  products  that  have  had 
prohibited  substances  directly  applied 
to  them  and  those  that  have  come  into 
contact  with  prohibited  substances 
through  chemical  drift.  They  have 
proposed  that  we  amend  section 
205.672(a)  to  address  this  issue.  Section 
205.672(a)  of  the  proposal  states  that 
any  harvested  c:rop  or  plant  part  to  be 
harvested  that  has  had  contact  with  a 
prohibited  substance  applied  as  the 
result  of  a  Federal  or  State  emergency 
pest  or  disease  treatment  program 
cannot  be  sold  as  organically  produced. 
Commenters  did  not  find  this  language 
acceptable  because  it  did  not 
distinguish  between  the  two  types  of 
ways  that  products  can  come  into 
contact  with  prohibited  substances  (drift 
and  direct/intentional  application)  and 
how  each  situation  would  be  addressed 
with  respect  to  the  national  organic 
standards.  Commenters  believed  that 
section  205.672(a)  was  fairly  ambiguous 
and  open  for  misinterpretation. 
Commenters  requested  that  we  amend 
language  in  section  205.672(a)  to 
include  that  'Any  harvested  crop  or 
plant  part  to  be  harvested  that  has 
contact  with  a  prohibited  substance 
directly  applied  to  the  crop  as  the  result 
of  a  Federal  or  State  emergency  pest  or 
disease  treatment  program  cannot  be 
sold,  labeled,  or  represented  as 
organically  produced." 

We  do  not  accept  the  commenters" 
request  and  believe  that  the  commenters 
have  misinterpreted  section  205.672  of 
the  proposed  rule.  Section  205.672 


specifically  addresses  certified  organic 
operations  that  have  had  prohibited 
substances  applied  to  them  due  to  a 
Federal  or  State  pest  or  disease 
treatment  program.  Section  205.672 
does  not  include  those  organic 
operations  that  may  have  been  drifted 
upon  by  prohibitecl  substances  that  have 
been  applied  to  a  neighboring  farm  as  a 
result  of  a  Federal  or  State  emergency 
pest  or  disease  treatment  program.  Any 
potential  drift  ft'om  a  mandatory  pest 
and  disease  treatment  program  will  be 
treated  in  the  same  manner  as  drift  from 
ciny  other  source. 

Adverse  Action  Appeal  Process 

This  portion  of  subpart  G  sets  forth 
the  procedures  for  appealing  adverse 
actions  under  the  National  Organic 
Program  (NOP).  These  procedures  will 
be  used  by:  (1)  Producers  and  handlers 
appealing  denial  of  certification  and 
proposed  suspension  or  revocation  of 
certification  decisions;  and  (2)  certifying 
agents  appealing  denial  of  accreditation 
and  proposed  suspension  or  revocation 
of  accreditation  decisions.  The  Act  and 
the  Administrative  Procedure  Act  (APA) 
(5  U.S.C.  553-559)  provides  affected 
persons  with  the  right  to  appeal  any 
adverse  actions  taken  against  their 
application  for  certification  or 
accreditation  or  their  certification  or 
accreditation. 

The  Administrator  will  handle 
certification  appeals  from  operations  in 
States  that  do  not  have  an  approved 
State  organic  program  (SOP).  The 
Administrator  will  also  handle  appeals 
of  accreditation  decisions  of  the  NOP 
Program  Manager.  The  Administrator 
will  issue  decisions  to  sustain  or  deny 
appeals.  If  an  appeal  is  denied,  the 
Administrator  will  initiate  a  formal 
adjudicatory'  proceeding  to  deny, 
suspend,  or  revoke  certification  or 
accreditation.  Such  proceedings  will  be 
conducted  pursuant  to  USDA's  Rules  of 
Practice  Governing  Formal  Adjudicatory 
Proceedings  Instituted  bv  the  Secretary' 
Under  Various  Statutes.  >  CFR  1.130 
through  1.151.  Under  these  rules  of 
practice,  if  the  Administrative  Law 
judge  denies  the  appeal,  the  appellant 
may  appeal  the  Administrative  Law 
ludge's  decision  to  the  Judicial  Officer. 
If  the  Judicial  Officer  denies  the  appeal, 
the  appellant  may  appeal  the  Judicial 
Officer's  decision  to  the  United  States 
District  Court  for  the  district  in  which 
the  appellant  is  located. 

In  States  with  approved  SOP's.  the 
SOP  will  oversee  certification 
compliance  proceedings  and  handle 
appeals  from  certified  operations  in  the 
State,  An  SOP's  appeal  procedures  and 
rules  of  procedure  must  be  approved  by 
the  Secretary  and  must  be  equivalent  to 


those  of  the  NOP  and  USDA.  The  final 
decision  on  an  appeal  under  the  SOP 
may  be  appealed  by  the  appellant  to 
United  States  District  Court  for  the 
district  in  which  the  appellant  is 
located. 

Description  of  Regulations 

These  appeal  procedures  provide  that: 
(1)  Persons,  subject  to  the  Act,  who 
believe  they  are  adversely  affected  by  a 
noncompliance  decision  of  the  NOP's 
Program  Manager  may  appeal  such 
decision  to  the  Administrator;  (2) 
persons,  subject  to  the  Act.  who  believe 
they  are  adversely  affected  by  a 
noncompliance  decision  of  an  SOP  may 
appeal  such  decision  to  the  SOP's 
governing  State  official  who  will  initiate 
handling  of  the  appeal  in  accordance 
with  the  appeal  procedures  approved  by 
the  Secretary;  and  (3)  persons,  subject  to 
the  Act.  who  believe  they  are  adversely 
affected  by  a  noncompliance  decision  of 
a  certifying  agent  may  appeal  such 
decision  to  the  Administrator  unless  the 
person  is  subject  to  an  approved  SOP. 
in  which  case  the  appeal  must  be  made 
to  the  SOP. 

All  written  communications  between 
parties  involved  in  appeal  proceedings 
must  be  sent  to  the  recipient's  place  of 
business  by  a  delivery  service  which 
provides  dated  return  receipts.  All 
appeals  filed  under  these  procedures 
will  be  reviewed,  heard,  and  decided  by 
persons  not  involved  with  the  decision 
being  appealed. 

Certification  Appeals 

Applicants  for  certification  may 
appeal  a  certifying  agent's  notice  of 
denial  of  certification.  Certified 
operations  may  appeal  a  notification  of 
proposed  suspension  or  revocation  of 
their  certification  issued  by  their 
certifying  agent.  Such  appeals  will  be 
made  to  the  Administrator  unless  the 
person  is  subject  to  an  approved  SOP. 
in  which  case  the  appeal  must  be  made 
to  the  SOP. 

If  the  Administrator  or  SOP  sustains 
an  appeal,  the  applicant  or  certified 
operation  will  be  granted  certification  or 
continued  certification,  as  applicable  to 
the  operation's  status.  The  act  of 
sustaining  the  appeal  will  not  be 
considered  an  adverse  action  and  may 
not  be  appealed  by  the  certifying  agent 
which  issued  the  notice  of  denial  of 
certification  or  notification  of  proposed 
suspension  or  revocation  of 
certification. 

If  the  Administrator  or  SOP  denies  an 
appeal,  a  formal  administrative 
proceeding  will  be  initiated  to  deny, 
suspend,  or  revoke  the  certification. 
Such  proceeding  will  be  conducted  in 
accordance  with  USDA's  Uniform  Rules 


of  Practice  or  the  SOP's  rules  of 
procedure. 

Accreditation  Appeals 

Applicants  for  accreditation  may 
appeal  the  Program  Manager's 
notification  of  accreditation  denial. 
Accredited  certifying  agents  may  appeal 
a  notification  of  proposed  suspension  or 
revocation  of  their  accreditation  issued 
by  the  Program  Manager.  Such  appeals 
will  be  made  to  the  Administrator.  If  the 
Administrator  sustains  an  appeal,  the 
applicant  or  certifying  agent  will  be 
granted  accreditation  or  continued 
accreditation,  as  applicable  to  the 
operation's  status.  If  the  Administrator 
denies  an  appeal,  a  formal 
administrative  proceeding  will  be 
initiated  to  deny,  suspend,  or  revoke  the 
accreditation.  Such  proceeding  will  be 
conducted  in  accordance  with  USDA's 
Uniform  Rules  of  Practice. 

Filing  Period 

An  appeal  of  a  noncompliance  ■ 
decision  must  be  filed  within  the  time 
period  provided  in  the  letter  of 
notification  or  within  30  days  from  the 
date  of  receipt  of  the  notification, 
whichever  occurs  later.  The  appeal  will 
be  considered  "filed"  on  the  ciate 
received  by  the  Administrator  or,  when 
applicable,  the  SOP.  Unless  appealed  in  ' 
a  timely  manner,  a  notification  to  denv, 
suspend,  or  revoke  a  certification  or 
accreditation  will  become  final.  The 
applicant,  certified  operation,  or 
certifying  agent  that  does  not  file  an 
appeal  in  the  time  period  provided 
waives  the  right  to  further  appeal  of  the 
compliance  proceeding. 

Where  and  What  to  File 

Appeals  to  the  Administrator  must  be 
filed  in  writing  and  sent  to: 
Administrator,  USDA-AMS,  Room 
3071-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  Appeals  to  the  SOP 
must  be  filed  in  writing  to  the  address 
and  person  identified  in  the  letter  of 
notification.  All  appeals  must  include  a 
copy  of  the  adverse  decision  '  i  be 
reviewed  and  a  statement  of  the 
appellant's  reasons  for  believing  that  the 
decision  was  not  proper  or  made  in 
accordance  with  applicable  program 
regulations,  policies,  or  procedures. 

Appeals — Changes  Based  On  Comments 

This  portion  of  subpart  G  differs  from 
the  proposal  in  several  respects  as 
follows: 

(1)  To  Miom  an  Appeal  Is  Made.  We 
have  amended  section  205.680  to  clarify 
to  whom  an  appeal  is  made  when  the 
noncompliance  decision  is  made  by  the 
NOP's  Program  Manager,  an  SOP.  or  a 
certifying  agent.  Several  commenters 


requested  that  we  amend  section 
205.680  to  make  it  consistent  with  the 
provision  providing  that  appeals  to  the 
Administrator  are  not  allowed  in  the 
case  of  an  SOP  decision,  because  such 
appeals  have  to  be  made  to  the  SOP's 
governing  State  official. 

We  agree  that  section  205.680  did  not 
convey  sufficient  explanation  of  to 
whom  an  appeal  is  made.  Accordingly, 
we  have  amended  the  language  in 
section  205.680  to  clarify  through 
paragraphs  (a),  (b).  and  (c)  that:  (1) 
Persons,  subject  to  the  Act,  who  believe 
they  are  adversely  affected  by  a 
noncompliance  decision  of  the  NOP's 
Program  Manager  may  appeal  such 
decision  to  the  Administrator:  (2) 
persons,  subject  to  the  Act,  who  believe 
they  are  adversely  affected  bv  a 
noncompliance  decision  of  an  SOP  may 
appeal  such  decision  to  the  SOP's 
.  governing  State  official  who  will  initiate 
handling  of  the  appeal  pursuant  to 
appeal  procedures  approved  by  the 
Secretary;  and  (3)  persons,  subject  to  the 
Act,  who  believe  they  are  adversely 
affected  by  a  noncompliance  decision  of 
a  certifying  agent  may  appeal  such 
decision  to  the  Administrator  unless  the 
person  is  subject  to  an  approved  SOP. 
in  which  case  the  appeal  must  be  made 
to  the  SOP. 

(2)  Written  Communications.  We  have 
added  a  new  paragraph  (d)  to  section 
205.680.  which  provides  that  all  written 
communications  between  parties 
involved  in  appeal  proceedings  must  be 
sent  to  the  recipient's  place  of  business 
by  a  delivery  service  which  provides 
dated  return  receipts.  We  have  taken 
this  action  to  further  clarify  the  appeals 
process.  This  addition  to  section 
205.680  implements  the  same 
requirements  for  appeal  documents  as 
our  addition  of  new  paragraph  (d)  to 
section  205.660  stipulates  for 
compliance  documents. 

(3)  Who  Shall  Handle  Appeals.  We 
have  added  a  new  paragraph  (e)  to 
section  205.680.  which  provides  that  all 
appeals  must  be  reviewed,  heard,  and 
decided  by  persons  not  involved  with 
the  decision  being  appealed.  This 
provision  was  added  to  section  205.680 
to  allay  the  fears  of  commenters  that  the 
person  making  the  decision  would  be 
the  person  deciding  the  appeal.  A 
couple  of  commenters  recommended 
that  an  appeal  be  heard  by  persons  other 
than  those  who  made  the  decision  being 
appealed.  Specifically,  they  want  the 
appeal  conducted  by  independent 
hearing  officers  who  are  not  responsible 
for  implementation  or  administration  of 
the  NOP.  TTiey  also  want  the  final 
decision-making  authority  in  the 
administrative  review  process  placed  in 
the  hands  of  the  Secretary. 


80636 


Federal  Register/ Vol.  65,  No.  246 /Thursday.  December  21.  2000 /Rules  and  Regulations 


Under  the  NOP.  once  the  compliance 
procedures  are  completed  at  the 
certifying  agent  level,  the  certified 
operation  may  appeal  the  decisiim  of 
the  certif\ing  agent  to  the  Administrator 
or  to  the  SOP  when  the  certified 
operation  is  located  within  a  State  with 
an  approved  SOP  The  Administrator  or 
the  SOP  will  review  the  case  and  render 
an  opinion  on  the  appeal.  When  the 
appeal  is  sustained,  the  certified 
operation  and  certifving  agent  are 
notified  and  the  case  ends.  However,  if 
the  appeal  is  denied  the  certified 
operation  and  certifv'ing  agent  are 
notified  and  the  certified  operation  is 
given  an  opportunity  to  appeal  the 
decision  of  the  Administrator  or  SOP 

Appeals  of  decisions  made  by  the 
Administrator  will  be  heard  by  an 
Administrative  Law  Judge.  If  the 
Administrative  Law  judge  rules  against 
the  certified  operation,  the 
Administrative  Law  Judge's  decision 
mav  be  appealed  by  the  certified 
operation  to  the  ludicial  Officer.  The 
Judicial  Officer  is  the  USDA  official 
delegated  authority  by  the  Secretary  as 
the  final  deciding  officer  m  adjudication 
proceedings.  If  the  Judicial  Officer  rules 
against  the  certified  operation,  the 
Judicial  Officers  decision  may  be 
appealed  by  the  certified  operation  to 
the  United  States  District  Court  for  the 
district  in  which  the  certified  operation 
is  located.  For  additional  information 
see  USDA's  Uniform  Rules  of  Practice 
found  at  7  CFR  part  1 ,  subpart  H. 

Appeals  of  decisions  made  by  an  SOP 
will  follow  procedures  comparable  to 
those  just  described  for  an  appeal  of  a 
decision  made  by  the  Administrator.  As 
with  a  final  decision  of  USDA.  a  final 
decision  of  the  State  that  goes  against 
the  certified  operation  may  be  appealed 
to  the  United  States  District  Court  for 
the  district  in  which  the  certified 
operation  is  located. 

(4)  Filing  Period.  We  have  amended 
the  first  sentence  of  section  205.681(c) 
by  replacing  "at  least '"  with  "within" 
and  bv  adding  the  words,  "whichever 
occurs  later,"  to  the  end  thereof  This 
amendment  has  been  made  to  clarify 
our  intent  that  persons  affected  by  a 
noncompliance  proceeding  decision 
receive  not  less  than  30  days  in  which 
to  file  their  appeal  of  the  decision 

(5)  Where  To  File  an  Appeal  We  have 
amended  section  205.681(d)  to  clarifv- 
where  appeals  are  to  be  filed.  First,  we 
have  amended  what  is  now  paragraph 
(1)  by  removing  the  requirement  that  the 
appellant  send  a  copy  of  the  appeal  to 
the  certifving  agent.  This  action  shifts 
the  responsibility  of  notifying  the 
certifying  agent  of  the  appeal  from  the 
appellant  to  USDA  or,  when  applicable, 
the  SOP.  Second,  we  have  added 


language  at  paragraph  (2)  which  clarifies 
that  appeals  to  the  SOP  must  be  filed  in 
writing  to  the  address  and  person 
identifii'il  in  the  letter  of  notification. 
Finallv,  we  have  amended  what  is  now 
paragraph  (3)  of  section  205.681  by 
replacing  "position"  with  "reasons  for 
believing"  to  tlarifv'  the  intended  scope 
and  purpose  of  the  appellant's  appeal 
statement.  Clarification  of  section 
205.681(d)  was  prompted  by  a 
commenter  who  stated  that  it  is 
discriminatory-  to  require  clients  of 
private  certifying  agents  to  appeal  to 
USDA  in  Washington,  when  State 
program  clients  can  appeal  locally. 
There  are  various  levels  of  appeal 
within  the  NOP.  Clients  of  certifying 
agents  (State  and  private)  are  provided 
with  an  opportunity  to  rebut  the 
noncompliance  findings  of  the 
certifving  agent.  Once  the  certified 
operation  has  exhausted  its  options  at 
the  certifying  agent  level,  the  certified 
operation  may  appeal  the  decision  of 
the  certifying  agent  to  the  Administrator 
or  to  the  .SOP  when  the  certified 
operation  is  located  within  a  State  with 
an  approved  SOP. 

The  Administrator  will  review  the 
case  and  render  an  opinion  on  the 
appeal.  This  level  of  appeal  will  not 
require  the  certified  operation's 
representative  to  travel  to  the 
Administrator  An  appeal  of  a  decision 
made  bv  the  Administrator  will  be 
heard  by  an  Administrative  Law  Judge 
as  near  as  possible  to  the  certified 
operation's  representative's  place  of 
business  or  residence.  An  appeal  of  a 
decision  made  by  the  Administrative 
Law  Judge  will  be  heard  by  the  Judicial 
Officer.  Again  the  certified  operation's 
representative  will  not  be  required  to 
travel  outside  of  the  representative's 
place  i)f  business  or  residence.  If  the 
certified  operation  appeals  the  decision 
of  the  Judicial  Officer,  the  appeal  would 
be  heard  by  the  United  States  District 
Court  for  the  district  in  which  the 
certified  operation  is  located. 

Appeals  of  decisions  made  by  an  SOP 
will  follow  procedures  comparable  to 
those  just  described  for  an  appeal  of  a 
decision  made  by  the  Administrator.  As 
with  a  final  decision  of  USDA.  a  final 
decision  of  the  State  that  goes  against 
the  certified  operation  may  be  appealed 
to  the  United  States  District  Court  for 
the  district  in  which  the  certified 
operation  is  located. 

(6)  Appeal  Reports.  We  will  submit  an 
annual  report  on  appeals  to  the  National 
Organic  Standards  Board  (NOSB). 
which  will  include  nonconfidential 
compliance  information.  A  commenter 
requested  that  we  report  quarterly  to  the 
NOSB  on  appeals  (number,  outcome, 
kinds,  and  problems).  We  agree  that  it 


would  be  appropriate  for  the  NOP  to 
submit  an  appeals  report  to  the  NOSB. 
We  will  compile  appeal  data  such  as  the 
number,  outcome,  kinds,  and  problems 
encountered.  We  will  maintain  this 
information  under  the  compliance 
program  to  be  developed  within  the 
NOP.  We  do  not  believe  that  it  is 
necessary  to  put  this  type  of  detail  or 
activity  into  the  regulations.  Further,  we 
do  not  believe,  at  this  time,  that 
reporting  more  frequently  than  annually 
will  be  needed.  The  NOP,  however,  will 
work  closely  with  the  NOSB  to  provide 
it  with  the  information  it  may  need  to 
recommend  program  amendments 
designed  to  address  compliance  and 
appeal  issues. 

(7)  Availability  of  Appeal 
Information.  We  will  develop  and 
distribute  appeal  information.  A 
commenter  requested  that  section 
205.680  be  amended  to  require  the 
distribution  of  an  appeal  information 
brochure  to  any  applicant  for 
accreditation  or  certification.  We  agree 
that  the  development  and  distribution  of 
such  information  is  a  good  idea.  We  do 
not  believe,  however,  that  it  is  necessary 
or  appropriate  to  put  this  type  of  detail 
or  activity  into  the  regulations.  We  plan 
to  provide  program  information, 
including  appeals  and  related  issues,  on 
the  NOP  website. 

Appeals — Changes  Requested  But  Not 
Made 

This  portion  of  subpart  G  retains  from 
the  proposed  txde,  regulations  on  which 
we  received  comments  as  follows: 

(1)  National  Appeals  Division.  Several 
comnienters  recommend  amending 
sections  205.680  and  205.681  to  provide 
for  appeals  to  the  National  Appeals 
Division  under  the  provisions  at  7  CFR 
part  11.  We  disagree  with  the  request 
that  the  NOP  use  the  National  Appeals 
Division  Rules  of  Procedure.  The  Act 
and  its  implementing  regulations  are 
subject  to  the  APA  for  rulemaking  and 
adjudication.  The  provisions  of  the  APA 
generally  applicable  to  agency 
adjudication  are  not  applicable  to 
proceedings  under  7  CFT^  part  1 1 , 
National  Appeals  Division  Rules  of 
Procedure.  USDA  uses  7  CFR  part  1, 
Rules  of  Practice  Governing  Formal 
Adjudicatory  Proceedings  Instituted  by 
the  Secretary  Under  Various  Statutes, 
for  adjudicatory  proceedings  involving 
the  denial,  suspension,  and  revocation 
of  certification  and  accreditation. 

Appeals — Clarifica  tions 

Clarification  is  given  on  the  following 
issues  raised  by  commenters: 

(1)  Appeals.  A  commenter  stated  that 
appeals  of  certification  decisions  should 
always  be  taken  first  to  the  certifying 
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agent  to  provide  an  opportunity  to 
rectify  any  possible  error.  Another 
commenter  requested  an  appeals 
process  that  includes  private  certifying 
agents. 

Section  205.662(a)  requires  a  written 
notification  of  noncompliance  with 
opportunity  to  rebut  or  correct.  When 
the  noncompliance  has  been  resolved 
due  to  rebuttal  or  correction,  a  written 
notification  of  noncompliance 
resolution  is  issued  in  accordance  with 
section  205.662(b).  When  rebuttal  is 
unsuccessful  or  correction  of  the 
noncompliance  is  not  completed  within 
the  prescribed  time  period,  a  written 
notification  of  proposed  suspension  or 
revocation  will  be  issued  in  accordance 
with  section  205.662(c).  This 
notification  will  advise  the  certified 
operation  of  its  right  to  request 
mediation  or  file  an  appeal  with  the 
Administrator  or,  when  applicable,  an 
SOP.  We  believe  this  process  of 
providing  a  notification  of 
noncompliance  with  opportunity  to 
rebut  or  correct,  followed  by  a 
notification  of  proposed  suspension  or 
revocation,  provides  ample  opportunity 
for  the  certified  operation  to  work  with 
its  certifying  agent  to  resolve  issues  of 
noncompliance. 

(2)  Timely  Notification.  A  few 
commenters  requested  that  we  amend 
section  205,680  to  include  mandatory 
procedures  for  timely  written  notice  of 
an  adverse  decision,  the  reasons  for  the 
decision,  the  person's  appeal  rights,  and 
the  procedures  for  filing  an  appeal.  We 
recognize  that  all  compliance  activities 
need  to  be  carried  out  as  quickly  and 
expeditiously  as  possible  within  the 
confines  of  due  process.  We  believe  that 
the  commenters'  concerns  are  addressed 
through  various  sections  of  these 
regulations.  Section  205.402(a)  requires 
review  of  an  application  upon 
acceptance  of  the  application.  Section 
205.405,  on  denial  of  certification, 
requires  a  notification  of 
noncompliance,  followed,  as  applicable, 
by  a  notice  of  denial  of  certification.  In 
accordance  with  section  205.405(d),  the 
notice  of  denial  of  certification  will  state 
the  reasons  for  denial  and  the 
applicant's  right  to  request  mediation  or 
appeal  the  decision.  Section  205.507  on 
denial  of  accreditation  requires  a 
notification  of  noncompliance, 
followed,  as  applicable,  by  a  denial  of 
accreditation.  The  notification  of 
accreditation  denial  will  state  the 
reasons  for  denial  and  the  applicant's 
right  to  appeal  the  decision.  Compliance 
sections  205.662  for  certified  operations 
and  205.665  for  certifying  agents  require 
a  notification  of  noncompliance  with  an 
opportunity  to  correct  or  rebut  the 
noncompliance(s).  Sections  205.662  and 


205.665.  when  applicable,  require  the 
issuance  of  a  notification  of  proposed 
suspension  or  revocation.  Such  notice 
must  describe  the  noncompliance  and 
the  entity's  right  to  an  appeal.  Section 
205.681  provides  the  procedures  for 
filling  an  appeal. 

Miscellaneous 

Section  205.690  provisions  the  Office 
of  Management  and  Budget  control 
number  assigned  to  the  information 
collection  requirements  of  these 
regulations.  Sections  205.691  through 
205.699  are  reserved. 

List  of  Subjects  in  7  CFR  Part  205 

Administrative  practice  and 
procedure.  Agriculture.  Animals, 
Archives  and  records.  Imports,  Labeling, 
Organically  produced  products.  Plants, 
Reporting  and  recordkeeping 
requirements,  Seals  and  insignia.  Soil 
conservation. 

For  the  reasons  set  forth  in  the 
preamble.  Tide  7,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PARTS  205-209  [REMOVED] 

1.  Parts  205  through  209,  which  are 
currently  reserved  in  subchapter  K 
(Federal  Seed  Act),  are  removed. 

2.  A  new  subchapter  M  consisting  of 
parts  205  through  209  is  added  to  read 
as  follows: 

SUBCHAPTER  M— ORGANIC  FOODS 
PRODUCTION  ACT  PROVISIONS 

PART  205— NATIONAL  ORGANIC 
PROGRAM 

Subpart  A— Definitions 

Sec. 

205.1  Meaning  of  words. 

205.2  Terms  defined. 

Subpart  B — Applicability 

205.100  What  has  to  be  certified. 

205.101  Exemptions  and  exclusions  from 
certification. 

205.102  Use  of  the  term,  "organic." 

205.103  Recordkeeping  by  certified 
operations. 

205.104  [Reserved) 

205.105  Allowed  and  prohibited 
substances,  methods,  and  ingredients  in 
organic  production  and  handling. 

205.106-205.199     [Reser\'edl 

Subpart  C — Organic  Production  and 
Handling  Requirements 

205.200  General. 

205.201  Organic  production  and  handling 
system  plan. 

205.202  Land  requirements. 

205.203  Soil  fertility  and  crop  nutrient 
management  practice  standard. 

205.204  Seeds  and  planting  stoc'K  practice 
standard. 

205.205  Crop  rotation  practice  standard. 


205.206  Crop  pest.  weed,  and  disease 
management  practice  standard 

205.207  Wild-crop  har\esting  practice 
standard. 

205.208-205.235     iRe.ser\-ed| 

205.236  Origin  of  livestock. 

205.237  Livestock  feed. 

205.238  Livestock  health  care  practice 
standard. 

205.239  Livestock  living  conditions. 
205.240-205.269     |Re.ser\edl 

205.270  Organic  handling  requirements. 

205.271  Facility  pest  management  practice 
standard. 

205.272  Commingling  and  contact  with 
prohibited  substance  prevention  practice 
standard. 

205.273-205.289     |Reser\'edi 
205.290    Temporarv  variances. 
205.291-205.299     [Resen.'ed] 

Subpart  D— Labels,  Labeling,  and  Market 
Information 

205.300  L'se  of  the  term,  "organic." 

205.301  Product  composition. 

205.302  Calculating  the  percentage  of 
organically  produced  ingredients. 

205.303  Packaged  products  labeled  "100 
percent  organic"  or  "organic." 

205.304  Packaged  products  labeled  "made 
with  organic  (specified  ingredients  or 
food  group(s))." 

205.305  Multiingredient  packaged  products 
with  less  that  70  percent  organically 
produced  ingredients. 

205.306  Labeling  of  livestock  feed 

205.307  Labeling  of  nonretail  containers 
used  for  only  shipping  or  storage  of  raw 
or  processed  agricultural  products 
labeled  as  "100  percent  organic." 
"organic."  or  "made  with  organic 
(specified  ingredients  or  food  group(s))." 

205.308  Agricultural  products  in  other  than 
packaged  form  at  the  point  of  retail  sale 
that  are  sold,  labeled,  or  represented  as 
"100  percent  organic"  or  "organic." 

205.309  .Agricultural  products  in  other  than 
packaged  form  at  the  point  of  retail  sale 
that  are  sold,  labeled,  or  represented  as 
"made  with  organi(  (specified 
ingredients  or  food  group(s))" 

205.310  .Agricultural  products  produced  on 
an  exempt  or  excluded  operation. 

205.311  USDA  Seal. 
205.312-205.399     |Reser\edj 

Subpart  E— Certification 

205.400  General  requirements  for 
certification. 

205.401  .Application  for  certification. 

205.402  Review  o"f  application. 

205.403  On-site  inspections. 

205.404  Granting  certific:ation. 

205.405  Denial  of  certification. 

205.406  Continuation  of  certification. 
205.407-205.499     |Reser\ed| 

Subpart  F — Accreditation  of  Certifying 
Agents 

205.500  Areas  and  duration  of 
accreditation. 

205.501  General  requirements  for 
accreditation. 

205.502  .Applying  for  accreditation. 

205.503  .Applicant  inforination 

205.504  E\idence  of  expertise  ami  ability. 

205.505  Statement  of  agreement. 
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205.506  Granting  accreditation. 

205.507  Denial  of  accreditation 

205.508  Site  evaluations. 

205.509  Peer  review  panel. 

205.510  Annual  report,  recordkeeping,  and 
renewal  of  accreditation. 

205.511-205  590     IReservedl 

Subpart  G — Administrative 

The  National  List  of  .\llowed  and  Prohibited 
Substances 

205  600     Evaluation  criteria  for  allowed  and 
prohibited  substances,  methods,  and 
ingredients. 

205  R01     Synthetic  substances  allowed  for 
use  in  organic  crop  production. 

205.602  Nonsynthetic  substances 
prohibited  for  use  in  organic  crop 
production. 

205.603  Synthetic  substances  allowed  for 
use  in  organic  livestock  production. 

205.604  Nonsynthetic  substances 
prohibited  for  use  in  organic  livestock 
production. 

205  605     Nonagricultural  (nonorganic) 
substances  allowed  as  ingredients  in  or 
on  processed  products  labeled  as 
•'organic."  or  "made  with  organic 
(specified  ingredients  or  food  group(s)).' 

205.606     Nonorganically  produced 
agricultural  prTlducts  allowed  as 
ingredients  in  or  on  processed  products 
labeled  rts  "organic"  or  "made  with 
organic  (specified  ingredients  or  food 
group(s))." 

205  607     .\mending  the  National  List. 

205  608-205  619     |  Reservedl 

State  Organic  Programs 

205  620     Requirements  of  State  organic 

proj^rams 
205  621     Submission  and  determination  of 

proposed  Slate  organic  programs  and 

amendments  to  approved  State  organic 

programs. 
205.622     Review  of  approved  State  organic 

programs. 
205  623-205  eig     (Reserved) 

Fees 

205  640    Fees  and  other  charges  for 

accreditation. 
205  64 1     Payment  of  fees  and  other  charges 
205.642     Fees  and  other  charges  for 

certification. 
205  643-205  649     (Reser\'edl 

Compliance 

205  660     General. 

205  661     Investigation  of  certified 

operations. 
205.662     Noncompliance  procedure  for 

certified  operations. 
205.66.3     Mediation. 
205  664     lReser\edl 
205.665     Noncompliance  procedure  for 

certifying  agents. 
205  666-205.667     [Reserved] 
205  668     Noncompliance  procedures  under 

State  Organic  Programs. 
205  699     IR^'spn.t'ii' 

Inspection  and  Testing.  Reporting,  and 
Exclusion  from  Sale 

205.670     Inspection  and  testing  of 

agricultural  product  to  be  sold  or  labeled 
"organic." 


205.671  Exclusion  from  organic  sale. 

205.672  Emergency  pest  or  disease 
treatment. 

205.673-205.679     IReservedj 

Adverse  Action  ,\ppeal  Process 

205.680  General. 
205. (i81  Appeals. 
205  682-205.689     IReservedj 

Miscellaneous 

20.T  ii'to     OMH  Lunirul  number. 
205.691-205.699     jReserved] 

Authority:  7  V.S.C.  6501-6522. 

Subpart  A— Definitions 

§  205.1     Meaning  of  words. 

For  the  purpiise  of  the  regulations  in 
this  subpart,  words  in  the  singular  form 
shall  be  deemed  to  impart  the  plural 
and  vic:e  versa,  as  the  case  may  demand. 

§  205.2    Terms  defined. 

Accreditation.  A  determination  made 
by  the  Secretarv-  that  authorizes  a 
private,  foreign,  or  .State  entity  to 
conduct  certification  activities  as  a 
certifying  agent  under  this  part. 

Act  The  Organic  Foods  Production 
.Act  of  1990.  as  amended  (7  U.S.C.  6501 
et  stK}.). 

Action  level  The  limit  at  or  above 
which  the  Food  and  Drug 
,\iiministration  will  take  legal  action 
against  a  product  to  remove  it  from  the 
market.  Action  levels  are  based  on 
unavoidability  of  the  poisonous  or 
deleterious  substances  and  do  not 
represent  permissible  levels  of 
contamination  where  it  is  avoidable. 

Administrator.  The  Administrator  for 
the  Agricultural  Marketing  Service. 
United  States  Departure  of  Agriculture, 
ur  the  representative  to  whom  authority 
has  been  delegated  to  act  in  the  stead  of 
the  Administrator. 

.■\fincultunil  inputs.  All  substances  or 
materials  used  in  the  production  or 
handling  of  organic  agricultural 
products. 

Agricultural  product.  Any  agricultural 
commodity  or  product,  whether  raw  or 
processed,  including  any  commodity  or 
product  derived  from  livestock,  that  is 
marketed  in  the  United  States  for 
human  or  livestock  consumption. 

Agncultunil  Marketing  Senice  (AMSj. 
The  Agricultural  Marketing  Service  of 
the  L'nited  States  Department  of 
.\griculture. 

Allowed  synthetic.  A  substance  that  is 
included  on  the  National  List  of 
synthetic  substances  allowed  for  use  in 
organic:  production  or  handling. 

Animal  drug.  Any  drug  as  defined  in 
section  201  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  as  amended  (21 
U.S.C:.  321).  that  is  intended  for  use  in 
livestock,  including  any  drug  intended 


for  use  in  livestock  feed  but  not 
including  such  livestock  feed. 

Annual  seedling.  A  plant  grown  from 
seed  that  will  complete  its  life  cycle  or 
produce  a  harvestable  yield  within  the 
same  crop  year  or  season  in  which  it 
was  planted. 

Area  of  operation.  The  types  of 
operations:  crops,  livestock,  wild-crop 
harvesting  or  handling,  or  any 
combination  thereof  that  a  certifv'ing 
agent  may  be  accredited  to  certify  under 
this  part. 

Audit  trail.  Documentation  that  is 
sufficient  to  determine  the  source, 
transfer  of  ownership,  and 
transportation  of  any  agricultural 
product  labeled  as  "100  percent 
organic,"  the  organic  ingredients  of  any 
agricultural  product  labeled  as 
"organic"  or  "made  with  organic 
(specified  ingredients)"  or  the  organic 
ingredients  of  any  agricultural  product 
containing  less  than  70  percent  organic 
ingredients  identified  as  organip  in  an 
ingredients  statement. 

Biodegradable.  Subject  to  biological 
decomposition  into  simpler  biochemical 
or  chemical  components. 

Biologies.  All  viruses,  serums,  toxins, 
and  analogous  products  of  natural  or 
synthetic  origin,  such  as  diagnostics, 
antitoxins,  vaccines,  live 
microorganisms,  killed  microorganisms, 
and  the  antigenic  or  immunizing 
components  of  microorganisms 
intended  for  use  in  the  diagnosis, 
treatment,  or  prevention  of  diseases  of 
animals. 

Breeder  stock.  Female  livestock 
whose  offspring  may  be  incorporated 
into  an  organic  operation  at  the  time  of 
their  birth. 

Buffer  zone.  An  area  located  between 
a  certified  production  operation  or 
portion  of  a  production  operation  and 
an  adjacent  land  area  that  is  not 
maintained  under  organic  management. 
A  buffer  zone  must  be  sufficient  in  size 
or  other  features  (e.g..  windbreaks  or  a 
diversion  ditch)  to  prevent  the 
possibility  of  unintended  contact  by 
prohibited  substances  applied  to 
adjacent  land  areas  with  an  area  that  is 
part  of  a  certified  operation. 

Bulk.  The  presentation  to  consumers 
at  retail  sale  of  an  agricultural  product 
in  unpackaged,  loose  form,  enabling  the 
consumer  to  determine  the  individual 
pieces,  amount,  or  volume  of  the 
product  purchased. 

Certification  or  certified.  A 
determination  made  by  a  certifying 
agent  that  a  production  or  handling 
operation  is  in  compliance  with  the  Act 
and  the  regulations  in  this  part,  which 
is  documented  by  a  certificate  of  organic 
operation. 
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Certified  operation.  A  crop  or 
livestock  production,  wild-crop 
harvesting  or  handling  operation,  or 
portion  of  such  operation  that  is 
certified  by  an  accredited  certifying 
agent  as  utilizing  a  system  of  organic 
production  or  handling  as  described  bv 
the  Act  and  the  regulations  in  this  part, 

Certif\'ing  agent.  Any  entity 
accredited  by  the  Secretary  as  a 
certifying  agent  for  the  purpose  of 
certifying  a  production  or  handling 
operation  as  a  certified  production  or 
handling  operation. 

Certifying  agent's  operation.  All  sites, 
facilities,  personnel,  and  records  used 
by  a  certifying  agent  to  conduct 
certification  activities  under  the  Act  and 
the  regulations  in  this  part. 

Claims.  Oral,  written,  implied,  or 
symbolic  representations,  statements,  or 
advertising  or  other  forms  of 
communication  presented  to  the  public 
or  buyers  of  agricultural  products  that 
relate  to  the  organic  certification  process 
or  the  term,  "100  percent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients  or  food 
group(s)),"  or,  in  the  case  of  agricultural 
products  containing  less  than  70  percent 
organic  ingredients,  the  term,  "organic," 
on  the  ingredients  panel. 

Commercially  available.  The  ability  to 
obtain  a  production  input  in  an 
appropriate  form,  quality,  or  quantitv  to 
fulfill  an  essential  function  in  a  system 
of  organic  production  or  handling,  as 
determined  by  the  certifying  agent  in 
the  course  of  reviewing  the  organic 
plan. 

Commingling.  Physical  contact 
between  unpackaged  organically 
produced  and  nonorganically  produced 
agricultural  products  during  production, 
processing,  transportation,  storage  or 
handling,  other  than  during  the 
manufacture  of  a  multiingredient 
product  containing  both  types  of 
ingredients. 

Compost.  The  product  of  a  managed 
process  through  which  microorganisms 
break  down  plant  and  animal  materials 
into  more  available  forms  suitable  for 
application  to  the  soil.  Compost  must  be 
produced  through  a  process  that 
combines  plant  and  animal  materials 
with  an  initial  C:N  ratio  of  between  25:1 
and  40:1.  Producers  using  an  in-vessel 
or  static  aerated  pile  system  must 
maintain  the  composting  materials  at  a 
temperature  between  131"  F  and  170"  F 
for  3  days.  Producers  using  a  windrow 
system  must  maintain  the  composting 
materials  at  a  temperature  between  131- 
F  and  170°  F  for  15  days,  during  which 
time,  the  materials  must  be  turned  a 
minimum  of  five  times. 

Control.  Any  method  that  reduces  or 
limits  damage  by  populations  of  pests. 


weeds,  or  diseases  to  levels  that  do  not 
significantly  reduce  productivitv. 
Crop.  A  plant  or  part  of  a  plant 
intended  to  be  marketed  as  an 
agricultural  product  or  fed  to  livestock. 

Crop  resiciues.  The  plant  parts 
remaining  in  a  field  after  the  harvest  of 
a  crop,  which  include  stalks,  stems, 
leaves,  roots,  and  weeds. 

Crop  rotation.  The  practice  of 
alternating  the  annual  crops  grown  on  a 
specific  field  in  a  planned  pattern  or 
sequence  in  successive  crop  years  so 
that  crops  of  the  same  species  or  familv 
are  not  grown  repeatedly  without 
interruption  on  the  same  field. 
Perennial  cropping  systems  employ 
means  such  as  alley  cropping, 
intercropping,  and  hedgerows  to 
introduce  biological  diversity  in  lieu  of 
crop  rotation. 

Crop  year.  That  normal  growing 
season  for  a  crop  as  determined  by  the 
Secretary. 

Cultivation.  Digging  up  or  cutting  the 
soil  to  prepare  a  seed  bed:  control 
weeds:  aerate  the  soil:  or  work  organic 
matter,  crop  residues,  or  fertilizers  into 
the  soil. 

Cultural  methods.  Methods  used  to 
enhance  crop  health  and  prevent  weed, 
pest,  or  disease  problems  without  the 
use  of  substances:  examples  include  the 
selection  of  appropriate  varieties  and 
planting  sites:  proper  timing  and 
density  of  plantings;  irrigation:  and 
extending  a  growing  season  by 
manipulating  the  microclimate  with 
green  houses,  cold  frames,  or  wind 
breaks. 

Detectable  residue.  The  amount  or 
presence  of  chemical  residue  or  sample 
component  that  can  be  reliably  observed 
or  found  in  the  sample  matrix  bv 
current  approved  analytical 
methodology. 

Disease  vectors.  Plants  or  animals  that 
harbor  or  transmit  disease  organisms  or 
pathogens  which  may  attack  crops  or 
livestock. 

Drift.  The  physical  movement  of 
prohibited  substances  from  the  intended 
target  site  onto  an  organic  operation  or 
portion  thereof 

Emergency  pest  or  disease  treatment 
program.  A  mandatory  program 
authorized  by  a  Federal.  State,  or  local 
agency  for  the  pur[)ose  of  controlling  or 
eradicating  a  pest  or  disease. 

Employee.  Any  person  providing  paid 
or  volunteer  services  for  a  certifying 
agent. 

Excluded  methods.  A  variet\  of 
methods  u.sed  to  genetically  modify 
organisms  or  infiuence  their  growth  and 
development  by  means  that  are  not 
possible  under  natural  conditions  or 
processes  and  are  not  considered 
compatible  with  organic  production 


Such  methods  include  cell  fusion, 
microencapsulation  and 
macroencapsulation,  and  recombinant 
DNA  technology  (including  gene 
deletion,  gene  doubling,  introducing  a 
foreign  gene,  and  changing  the  positions 
of  genes  when  achieved  by  recombinant 
DNA  technology).  Such  methods  do  not 
include  the  use  of  traditional  breeding, 
conjugation,  fermentation, 
hybridization,  in  vitro  fertilizatitm.  or 
tissue  culture. 

Feed  Edible  materials  which  are 
consumed  by  livestock  for  their 
nutritional  value.  Feed  mav  be 
concentrates  (grains)  or  roughages  (hav. 
silage,  fodder).  The  term,  "feed," 
encompasses  all  agricultural 
commodities,  including  pasture 
ingested  by  livestock  for  nutritional 
purposes. 

Feed  additive.  A  substance  added  to 
feed  in  micro  quantities  to  fulfill  a 
specific  nutritional  need;  i.e.,  essential 
nutrients  in  the  form  of  amino  acids. 
vitamins,  and  minerals. 

Feed  supplement.  A  combination  of 
feed  nutrients  added  to  livestock  feed  to 
improve  the  nutrient  balance  or 
performance  of  the  total  ration  and 
intended  to  be: 

(1)  Diluted  with  other  feeds  when  fed 
to  livestock; 

(2)  Offered  free  choice  with  other 
parts  of  the  ration  if  separatelv 
available;  or 

(3)  Further  diluted  and  mixed  to 
produce  a  complete  feed 

Fertilizer  A  single  or  blended 
substance  containing  one  or  more 
recognized  plant  nutrient(s)  which  is 
used  primarily  for  its  plant  nutrient 
content  and  which  is  designed  for  use 
or  claimed  to  have  value  in  promoting 
plant  growth. 

Field.  An  area  of  land  identified  as  a 
discrete  unit  within  a  production 
operation. 

Forage.  Vegetative  material  in  a  fresh, 
dried,  or  ensiled  state  (pasture,  hav,  or 
silage),  which  is  fed  to  livestock 

Governmental  entity.  .Anv  domestic 
government,  tribal  go\ernment.  or 
foreign  goxernmental  subdnision 
pro\  iding  certification  services. 

Handle.  To  sell,  process,  or  package 
agricultural  _  roducts.  except  such  term 
shall  not  include  the  sale, 
transportation,  or  deli\ery  ol  crops  or 
live.stcu  k  by  the  producer  thereof  to  a 
handler. 

Handler.  .Any  person  engaged  in  the 
business  of  iiandliiig  agricultural 
product>.  inc  luding  produc:ers  who 
handle  crops  or  livestock  of  their  own 
j)roduction.  except  such  term  shall  not 
include  final  retailers  of  agric.ultural 
products  that  do  not  process  agricultural 
products. 
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Handling  operation.  Any  operation  or 
portion  of  an  operation  (except  findl 
retailers  of  agricultural  products  that  do 
not  process  agricultural  products)  that 
receives  or  otherwise  acquires 
agricultural  products  and  processes, 
packages,  or  stores  such  products. 

Immediate  family  The  spouse,  minor 
children,  or  blood  relatives  who  reside 
in  the  immediate  household  of  a 
certifying  agent  or  an  employee, 
inspector,  contractor,  or  other  personnel 
of  the  certif\'ing  agent.  For  the  purpose 
of  this  part,  the  interest  of  a  spouse, 
minor  child,  or  blood  relative  who  is  a 
resident  of  the  immediate  household  of 
a  certifying  agent  or  an  employee, 
inspector,  contractor,  or  other  personnel 
of  the  certif\ing  agent  shall  be 
considered  to  be  an  interest  of  the 
certifving  agent  or  an  employee, 
inspector,  contractor,  or  other  personnel 
of  the  certifying  agent. 

Inert  ingredient  Any  substance  (or 
group  of  substances  with  similar 
chemical  structures  if  designated  bv  the 
Environmental  Protection  Agency)  other 
than  an  active  ingredient  which  is 
intentionallv  included  in  any  pesticide 
product  (40  CFR  152. 3(m)) 

Information  panel  That  part  of  the 
label  of  a  packaged  product  that  is 
immediately  contiguous  to  and  to  the 
right  of  the  principal  display  panel  as 
observed  by  an  individual  facing  the 
principal  display  panel,  unless  another 
section  of  the  label  is  designated  as  the 
information  panel  because  of  package 
size  or  other  package  attributes  (e.g., 
irregular  shape  with  one  usable  surface) 
Ingredient.  Anv  substance  used  in  the 
preparation  of  an  agricultural  product 
that  is  still  present  in  the  final 
commercial  product  as  consumed. 

Ingredients  statement  The  list  of 
ingredients  contained  in  a  product 
shown  in  their  common  and  usual 
names  in  the  descending  order  of 
predominance. 

Inspection.  The  act  of  examining  and 
evaluating  the  production  or  handling 
operation  of  an  applicant  for 
certification  or  certified  operation  to 
determine  compliance  with  the  Act  and 
the  regulations  in  this  part 

Inspector  Any  person  retained  or 
used  by  a  certifying  agent  to  conduct 
inspections  of  certification  applicants  or 
certified  production.or  handling 
operations. 

Label  A  display  f)f  written,  printed, 
or  graphic  material  on  the  immediate 
container  of  an  agricultural  product  or 
anv  such  material  affixed  to  any 
agricultural  product  or  affixed  to  a  bulk 
container  containing  an  agricultural 
product,  except  for  package  liners  or  a 
display  of  written,  printed,  or  graphic 
material  which  contains  onlv 


information  about  the  weight  of  the 
product. 

Libeling.  All  written,  printed,  or 
graphic  material  accompanying  an 
agric  ultural  product  at  any  time  or 
written,  printed,  or  graphic  material 
about  the  agricultural  product  displayed 
dt  retail  stores  about  the  product. 

Livestock.  Any  cattle,  sheep,  goat, 
swine,  poultry,  or  equine  animals  used 
for  food  or  in  the  production  of  food, 
fiber,  feed,  or  other  agricultural-based 
consumer  products;  wild  or 
domesticated  game:  or  other  nonplant 
life,  except  such  term  shall  not  include 
aquatic  animals  or  bees  for  the 
production  of  food,  fiber,  feed,  or  other 
agrit  ultural-based  consumer  products. 
Lot  Anv  number  of  containers  which 
contain  an  agricultural  product  of  the 
same  kind  located  in  the  same 
conveyance,  warehouse,  or  packing 
house  and  which  are  available  for 
inspection  at  the  .same  time. 

Manure.  Feces,  urine,  other 
excrement,  and  bedding  produced  by 
livestock  that  has  not  been  composted. 

Market  information.  Any  written. 
printed,  audiovisual,  or  graphic 
information,  including  advertising, 
pamphlets,  flyers,  catalogues,  posters, 
and  signs,  distributed,  broadcast,  or 
made  available  outside  of  retail  outlets 
that  are  used  to  assist  in  the  sale  or 
promotion  of  a  product 

Mulch  Any  nonsynthetic  material, 
such  as  wood  chips,  leaves,  or  straw,  or 
anv  synthetic  material  included  on  the 
National  List  for  such  use,  such  as 
newspaper  or  plastic  that  serves  to 
suppress  weed  growth,  moderate  soil 
temperature,  or  conserve  soil  moisture. 

\'arnn\  range  oils.  Petroleum 
derivatives,  predominately  of  paraffinic 
and  napthenic  fractions  with  50  percent 
boiling  point  (10  mm  Hg)  between  415 
F  and  440   F. 

Sational  List  A  list  of  allowed  and 
prohibited  substances  as  provided  for  in 
the  Act 

Sational  Organic  Program  IS'OPj.  The 
program  authorized  bv  the  Act  for  the 
purpose  of  implementing  its  provisions. 

S'ational  Organic  Standards  Board 
ISOSBI  A  board  established  by  the 
Secretary  under  7  IJ.S.C.  6518  to  assist 
in  the  development  of  standards  for 
substances  to  be  used  in  organic 
production  and  to  advi.se  the  Secretary 
on  any  other  aspects  of  the 
implementation  of  the  National  Organic 
Program. 

S'atural  resources  of  the  operation 
The  physical,  hydrological.  and 
biological  features  of  a  production 
operation,  including  soil,  water, 
wetlands,  woodlands,  and  wildlife. 

Sonagncultural  substance.  A 
substance  that  is  not  a  product  of 


agriculture,  such  as  a  mineral  or  a 
bacterial  culture,  that  is  used  as  an 
ingredient  in  an  agricultural  product. 
For  the  purposes  of  this  part,  a 
nonagricultural  ingredient  also  includes 
any  substance,  such  as  gums,  citric  acid, 
or  pectin,  that  is  extracted  from,  isolated 
from,  or  a  fraction  of  an  agricultural 
product  so  that  the  identity  of  the 
agricultural  product  is  unrecognizable 
in  the  extract,  isolate,  or  fraction. 

Nonsynthetic  Inatural).  A  substance 
that  is  derived  from  mineral,  plaift.  or 
animal  matter  and  does  not  undergo  a 
synthetic  process  as  defined  in  section 
6502(21)  of  the  Act  (7  U.S.C,  6502(21)). 
For  the  purposes  of  this  part, 
nonsynthetic  is  used  as  a  synonym  for 
natural  as  the  term  is  used  in  the  Act, 
Nonretail  container.  Any  container 
used  for  shipping  or  storage  of  an 
agricultural  product  that  is  not  used  in 
the  retail  display  or  sale  of  the  product. 

Nontoxic.  Not  known  to  cause  any 
adverse  physiological  effects  in  animals, 
plants,  humans,  or  the  environment. 

Organic.  A  labeling  term  that  refers  to 
an  agricultural  product  produced  in 
accordance  with  the  Act  and  the 
regulations  in  this  part. 

Organic  matter.  The  remains, 
residues,  or  waste  products  of  any 
organism. 

Organic  production.  A  production 
system  that  is  managed  in  accordance 
with  the  Act  and  regulations  in  this  part 
to  respond  to  site-specific  conditions  by 
integrating  cultural,  biological,  and 
mechanical  practices  that  foster  cycling 
of  resources,  promote  ecological 
balance,  and  conserve  biodiversity. 

Organic  system  plan.  A  plan  of 
management  of  an  organic  production  or 
handling  operation  that  has  been  agreed 
to  by  the  producer  or  handler  and  the 
certifying  agent  and  that  includes 
written  plans  concerning  all  aspects  of 
agricultural  production  or  handling 
described  in  the  Act  and  the  regulations 
in  subpart  C  of  this  part. 

Pasture.  Land  used  for  livestock 
grazing  that  is  managed  to  provide  feed 
value  and  maintain  or  improve  soil, 
water,  and  vegetative  resources. 
Peer  review  panel.  A  panel  of 
individuals  who  have  expertise  in 
organic  production  and  handling 
methods  and  certification  procedures 
and  who  are  appointed  by  the 
Administrator  to  assist  in  evaluating 
applicants  for  accreditation  as  certifying 
agents. 

Person.  An  individual,  partnership, 
corporation,  association,  cooperative,  or 
other  entity. 

Pesticide.  Any  substance  which  alone, 
in  chemical  combination,  or  in  any 
formulation  with  one  or  more 
substances  is  defined  as  a  pesticide  in 
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section  2(u)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (7 
U.S.C,  136(u)efseq), 

Petition.  A  request  to  amend  the 
National  List  that  is  submitted  by  any 
person  in  accordance  with  this  part. 

Planting  stock.  Any  plant  or  plant 
tissue  other  than  annual  seedlings  but 
including  rhizomes,  shoots,  leaf  or  stem 
cuttings,  roots,  or  tubers,  used  in  plant 
production  or  propagation. 

Practice  standard.  The  guidelines  and 
requirements  through  which  a 
production  or  handling  operation 
implements  a  required  component  of  its 
production  or  handling  organic  system 
plan,  A  practice  standard  includes  a 
series  of  allowed  and  prohibited  actions, 
materials,  and  conditions  to  establish  a 
minimum  level  performance  for 
planning,  conducting,  and  maintaining 
a/unction.  such  as  livestock  health  care 
or  facility  pest  management,  essential  to 
an  organic  operation. 

Principal  display  panel.  That  part  of 
a  label  that  is  most  likely  to  be 
displayed,  presented,  shown,  or 
examined  under  customary  conditions 
of  display  for  sale. 

Private  entity.  Any  domestic  or 
foreign  nongoverimiental  for-profit  or 
not-for-profit  organization  providing 
certification  services. 

Processing.  Cooking,  baking,  ciuing, 
heating,  drying,  mixing,  grinding, 
churning,  separating,  extracting, 
slaughtering,  cutting,  fermenting, 
distilling,  eviscerating,  preserving, 
dehydrating,  freezing,  chilling,  or 
otherwise  manufactming  and  includes 
the  packaging,  canning,  jarring,  or 
otherwise  enclosing  food  in  a  container. 

Processing  aid.  (1)  Substance  that  is 
added  to  a  food  during  the  processing  of 
such  food  but  is  removed  in  some 
manner  from  the  food  before  it  is 
packaged  in  its  finished  form; 

(2)  a  substance  that  is  added  to  a  food 
during  processing,  is  converted  into 
constituents  normally  present  in  the 
food,  and  does  not  significantly  increase 
the  amount  of  the  constituents  naturally 
found  in  the  food;  and 

(3)  a  substance  that  is  added  to  a  food 
for  its  technical  or  functional  effect  in 
the  processing  but  is  present  in  the 
finished  food  at  insignificant  levels  and 
does  not  have  any  technical  or 
functional  effect  in  that  food. 

Producer.  A  person  who  engages  in 
the  business  of  growing  or  producing 
food,  fiber,  feed,  and  other  agricultural- 
based  consumer  products. 

Production  lot  number/identifier. 
Identification  of  a  product  based  on  the 
production  sequence  of  the  product 
showing  the  date,  time,  and  place  of 
production  used  for  quality  control 
purposes. 


Prohibited  substance.  A  substance  the 
use  of  which  in  any  aspect  of  organic 
production  or  handling  is  prohibited  or 
not  provided  for  in  the  Act  or  the 
regulations  of  this  part. 

Records.  Any  information  in  written, 
visual,  or  electronic  form  that 
documents  the  activities  undertaken  by 
a  producer,  handler,  or  certifv'ing  agent 
to  comply  with  the  Act  and  regulations 
in  this  part. 

Residue  testing.  An  official  or 
validated  analytical  procedure  that 
detects,  identifies,  and  measures  the 
presence  of  chemical  substances,  their 
metabolites,  or  degradations  products  in 
or  on  raw  or  processed  agricultural 
products. 

Responsibly  connected.  Any  person 
who  is  a  partner,  officer,  director, 
holder,  manager,  or  owner  of  10  percent 
or  more  of  the  voting  stock  of  an 
applicant  or  a  recipient  of  certification 
or  accreditation. 

Retail  food  establishment.  A 
restaurant;  delicatessen;  bakery;  grocery 
store;  or  any  retail  outlet  with  an  in- 
store  restaurant,  delicatessen,  bakerv. 
salad  bar,  or  other  eat-in  or  carry-out 
service  of  processed  or  prepared  raw 
and  ready-to-eat-food. 

Routine  use  of  parasiticide.  The 
regular,  planned,  or  periodic  use  of 
parasiticides. 

Secretary.  The  Secretary  of 
Agriculture  or  a  representative  to  whom 
authority  has  been  delegated  to  act  in 
the  Secretary's  stead. 

Sewage  sludge.  A  solid,  semisolid,  or 
liquid  residue  generated  during  the 
treatment  of  domestic  sewage  in  a 
treatment  works.  Sewage  sludge 
includes  but  is  not  limited  to:  domestic 
septage;  scum  or  solids  removed  in 
primary,  secondary,  or  advanced 
wastewater  treatment  processes:  and  a 
material  derived  from  sewage  sludge. 
Sewage  sludge  does  not  include  ash 
generated  during  the  firing  of  sewage 
sludge  in  a  sewage  sludge  incinerator  or 
grit  and  screenings  generated  during 
preliminary  treatment  of  domestic 
sewage  in  a  treatment  works. 

Slaughter  stock.  Any  animal  that  is 
intended  to  be  slaughtered  for 
consumption  by  humans  or  other 
animals, 

So;7  and  water  quality.  Observable 
indicators  of  the  physical,  chemical,  or 
biological  condition  of  soil  and  water, 
including  the  presence  of  environmental 
contaminants. 

Split  operation.  An  operation  that 
produces  or  handles  both  organic  and 
nonorganic  agricultural  products. 

State.  Any  of  the  several  States  of  the 
United  States  of  America,  its  territories. 
the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 


State  certifying  agent.  A  certifying 
agent  accredited  by  the  Secretarv-  under 
the  National  Organic  Program  and 
operated  by  the  State  for  the  purposes 
of  certif\'ing  organic  production  and 
handling  operations  in  the  State. 

State  organic  program  (SOPj.  A  State 
program  that  meets  the  requirements  of 
section  6506  of  the  Act,  is  approved  by 
the  Secretarv",  and  is  designed  to  ensure 
that  a  product  that  is  sold  or  labeled  as 
organically  produced  under  the  Act  is 
produced  and  handled  using  organic 
methods. 

State  organic  program  s  governing 
State  official.  The  chief  executive 
official  of  a  State  or.  in  the  case  of  a 
State  that  provides  for  the  statewide 
election  of  an  official  to  be  responsible 
solely  for  the  administration  of  the 
agricultural  operations  of  the  State,  such 
official  who  administers  a  State  organic 
certification  program. 

S\7ithetic.  A  substance  that  is 
formulated  or  manufactured  by  a 
chemical  process  or  by  a  process  that 
chemically  changes  a  substance 
extracted  from  naturally  occurring 
plant,  animal,  or  mineral  sources, 
except  that  such  term  shall  not  apply  to 
substances  created  by  naturally 
occurring  biological  processes. 

Tolerance.  The  maximum  legal  level 
of  a  pesticide  chemical  residue  in  or  on 
a  raw  or  processed  agricultural 
commodity  or  processed  food. 

Transplant.  A  seedling  which  has 
been  removed  from  its  original  place  of 
production,  transported,  and  replanted. 

Unavoidable  residual  environmental 
contamination  (URECj.  Background 
levels  of  naturally  occurring  or  synthetic 
chemicals  that  are  present  in  the  soil  or 
present  in  organically  produced 
agricultural  products  that  are  below 
established  tolerances. 

Wild  crop.  Any  plant  or  portion  of  a 
plant  that  is  collected  or  harvested  from 
a  site  that  is  not  maintained  under 
cultivation  or  other  agricultural 
management. 

Subpart  B — Applicability 

§  205.1 00    What  has  to  be  certified. 

(a)  Except  for  operations  exempt  or 
excluded  in  §205.101.  each  production 
or  handling  operation  or  specified 
portion  of  a  production  or  handling 
operation  that  produces  or  handles 
crops,  livestock,  livestock  products,  or 
other  agricultural  products  that  are 
intended  to  be  sold,  labeled,  or 
represented  as  "100  percent  organic." 
"organic,"  or  "made  with  organic 
(specified  ingredients  or  food  group(s))" 
must  be  certified  according  to  the 
provisions  of  subpart  E  of  this  part  and 
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must  meet  all  other  applicable 
requirements  of  this  part 

(b)  Anv  production  or  handling 
operation  or  specified  portion  of  a 
production  or  handling  operation  that 
has  been  already  certified  by  a  certifying 
agent  on  the  date  that  the  certifying 
agent  receives  its  accreditation  under 
this  part  shall  be  deemed  to  be  certified 
under  the  Act  until  the  operation's  next 
anniversary  date  of  certification.  Sue  h 
recognition  shall  only  be  available  to 
those  operations  certified  by  a  certifying 
agent  that  receives  its  accreditation 
within  18  months  from  February  20. 
2001. 

(c)  Any  operation  that: 

(1)  Knowingly  sells  or  labels  a 
product  as  organic,  except  in 
accordance  with  the  Act.  shall  be 
subject  to  a  civil  penalty  of  not  more 
than  SlO.OOO  per  violation. 

(2)  Makes  a  false  statement  under  the 
Act  to  the  Secretarv .  a  governing  State 
official,  or  an  accredited  certifying  agent 
shall  be  subject  to  the  provisions  of 
section  1001  of  title  18.  United  States 
Code. 

§  205.101     Exemptions  and  exclusions  from 
certification. 

(a)  Exemptions.  (1)  A  production  or 
handling  operation  that  sells 
agricultural  products  as  "organic  "  but 
whose  gross  agricultural  income  from 
organic  sales  totals  $5,000  or  less 
annually  is  exempt  from  certification 
under  subpart  E  of  this  part  and  from 
submitting  an  organic  system  plan  for 
acceptance  or  approval  under  §  205.201 
but  must  comply  with  the  applicable 
organic  production  and  handling 
requirements  of  subpart  C  of  this  part 
and  the  labeling  requirements  of 
§  205.310.  The  products  from  such 
operations  shall  not  be  used  as 
ingredients  identified  as  organic  in 
processed  products  produced  by 
another  hauidling  operation. 

[2)  A  handling  operation  that  is  a 
retail  food  establishment  or  portion  of  a 
retail  food  establishment  that  handles 
organically  produced  agricultural 
products  but  does  not  process  them  is 
exempt  from  the  requirements  in  this 
part. 

(3)  A  handling  operation  or  portion  of 
a  handling  operation  that  only  handles 
agricultural  products  that  contain  less 
than  70  percent  organic  ingredients  by 
total  weight  of  the  finished  product 
(excluding  water  and  salt)  is  exempt 
from  the  requirements  in  this  part, 
except: 

(i)  The  provisions  for  prevention  of 
contact  of  organic  products  with 
prohibited  substances  set  forth  in 
§  205.272  with  respect  to  any 


organically  produced  ingredients  used 
in  an  agricultural  product; 

(ii)  Tne  labeling  provisions  of 
*?«»  205.305  and  205  310;  and 

(iii)  The  recordkeeping  provisions  in 
paragraph  (t:)  of  this  section. 

(4)  A  handling  operation  or  portion  of 
a  handling  operatiim  that  only  identifies 
organic  ingredients  on  the  information 
panel  is  e.xempt  from  the  requirements 
in  this  part,  except: 

(i|  The  provisions  for  prevention  of 
contact  of  organic  products  with 
prohibited  substances  set  forth  in 
4}  205.272  with  respect  to  any 
organically  produced  ingredients  used 
in  an  agricultural  product; 

(ii)  The  labeling  provisions  of 
^«i  205.305  and  205.310:  and 

(iii)  The  recordkeeping  provisions  in 
paragraph  (c)  of  this  section. 

(b)  Exclusions.  (1)  A  handling 
operation  or  portion  of  a  handling 
operation  is  excluded  from  the 
ret^uirements  of  this  part,  except  for  the 
requirements  for  the  prevention  of 
commingling  and  contact  with 
prohibited  substances  as  set  forth  in 
§  205.272  with  respect  to  any 
organically  produced  products,  if  such 
operation  or  portion  of  the  operation 
only  sells  organic  agricultural  products 
labeled  as  "100  percent  organic.  " 
"organic."  or  "made  with  organic 
(spec:ified  ingredients  or  food  group(s))" 
that: 

(i)  Are  packaged  or  otherwise 
enclosed  in  a  container  prior  to  being 
received  or  acquired  by  the  operation; 
and 

(ii)  Remain  in  the  .same  package  or 
container  and  are  not  otherwise 
processed  while  in  the  control  of  the 
handling  operation. 

(2)  A  handling  operation  that  is  a 
retail  food  establishment  or  portion  of  a 
retail  food  establishment  that  processes, 
on  the  premises  of  the  retail  food 
establishment,  raw  and  ready-to-eat 
food  from  agricultural  products  that 
were  previously  labeled  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients  or  food 
group(s))"  is  excluded  from  the 
requirements  in  this  part,  except: 

(i)  The  requirements  for  the 
prevention  of  contact  with  prohibited 
substances  as  set  forth  in  §  205.272;  and 

(ii)  The  labeling  provisions  of 
§205.310. 

(c)  Records  to  be  maintained  by 
exempt  operations.  (1)  Any  handling 
operation  exempt  from  certification 
pursuant  to  paragraph  (a)(3)  or  (a)(4)  of 
this  section  must  maintain  records 
sufficient  to: 

(i)  Prove  that  ingredients  identified  as 
organic  were  organically  produced  and 
handled;  and 


(ii)  Verify  quantities  produced  from 
such  ingredients. 

(2)  Records  must  be  maintained  for  no 
less  than  3  years  beyond  their  creation 
and  the  operations  must  allow 
representatives  of  the  Secretary  and  the 
applicable  State  organic  programs' 
governing  State  official  access  to  these 
records  for  inspection  and  copying 
during  normal  business  hours  to 
determine  compliance  with  the 
applicable  regulations  set  forth  in  this 
part. 

§205.102    Use  Of  the  term,  "organic." 

Any  agricultural  product  that  is  sold, 
labeled,  or  represented  as  "100  percent 
organic,  "  "organic,"  or  "made  with 
organic  (specified  ingredients  or  food 
group(s))"  must  be: 

(a)  Produced  in  accordance  with  the 
requirements  specified  in  §205.101  or 
§§  205.202  through  205.207  or 

§§  205.236  through  205.239  and  all 
other  applicable  requirements  of  part 

205;  and 

(b)  Handled  in  accordance  with  the 
requirements  specified  in  §205.101  or 
§§  205.270  through  205.272  and  all 
other  applicable  requirements  of  this 
part  205. 

§  205.1 03    Recordkeeping  by  certified 
operations. 

(a)  A  certified  operation  must 
maintain  records  concerning  the 
production,  harvesting,  and  handling  of 
agricultiu-al  products  that  are  or  that  are 
intended  to  be  sold,  labeled,  or 
represented  as  "100  percent  organic," 
"organic,"  or  "made  with  organic 
(specified  ingredients  or  food 
group(s))." 

(b)  Such  records  must: 

(1)  Be  adapted  to  the  particular 
business  that  the  certified  operation  is 
conducting; 

(2)  Fully  disclose  all  activities  and 
transactions  of  the  certified  operation  in 
sufficient  detail  as  to  be  readily 
understood  and  audited; 

(3)  Be  maintained  for  not  less  than  5 
years  beyond  their  creation;  and 

(4)  Be  sufficient  to  demonstrate 
compliance  with  the  Act  and  the 
regulations  in  this  part. 

(c)  The  certified  operation  must  make 
such  records  available  for  inspection 
and  copying  during  normal  business 
hours  by  authorized  representatives  of 
the  Secretary,  the  applicable  State 
program's  governing  State  official,  and 
the  certifying  agent. 

§205.104    (Reserved] 

§  205.1 05    Allowed  and  prohibited 
substances,  methods,  and  Ingredients  In 
organic  production  and  handling. 

To  be  sold  or  labeled  as  "100  percent 
organic,"  "organic,"  or  "made  with 
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organic  (specified  ingredients  or  food 
group(s))."  the  product  must  be 
produced  and  handled  without  the  use 
of: 

(a)  Synthetic  substances  and 
ingredients,  except  as  provided  in 
§205.601  or  §205.603; 

(b)  Nonsjmthetic  substances 
prohibited  in  §  205.602  or  §  205.604; 

(c)  Nonagricultural  substances  used  in 
or  on  processed  products,  except  as 
otherwise  provided  in  §  205.605; 

(d)  Nonorganic  agricultural 
substances  used  in  or  on  processed 
products,  except  as  otherwise  provided 
in  §205.606; 

(e)  Excluded  methods,  except  for 
vaccines:  Provided,  That,  the  vaccines 
are  approved  in  accordance  with 

§  205.600(a); 

(f)  Ionizing  radiadon,  as  described  in 
Food  and  Drug  Administration 
regulation,  21  CFR  179.26;  and 

(g)  Sewage  sludge. 

§§205.106-205.199    [Reserved] 

Subpart  C— Organic  Production  and 
Handling  Raquiraments 

§206.200    General. 

The  producer  or  handler  of  a 
production  or  handling  operation 
intending  to  sell,  label,  or  represent 
agricultiiral  products  as  "100  percent 
organic,"  "organic,"  or  "made  with 
organic  (specified  ingredients  or  food 
group(s))"  must  comply  with  the 
applicable  provisions  of  this  subpart. 
Production  practices  implemented  in 
accordance  with  this  subpart  must 
maintain  or  improve  the  natiu^ 
resources  of  the  operation,  including 
soil  and  water  quality. 

§  205.201     Organic  production  and 
handling  system  plan. 

(a)  The  producer  or  handler  of  a 
production  or  handling  operation, 
except  as  exempt  or  excluded  under 
§  205.101,  intending  to  sell,  label,  or 
represent  agricultural  products  as  "100 
percent  organic,"  "organic,"  or  "made 
with  organic  (specified  ingredients  or 
food  group(s))"  must  develop  an  organic 
production  or  handling  system  plan  that 
is  agreed  to  by  the  producer  or  handler 
and  an  accredited  certifying  agent.  An 
organic  system  plan  must  meet  the 
requirements  set  forth  in  this  section  for 
organic  production  or  handling.  An 
organic  production  or  handling  system 
plan  must  include: 

(1)  A  description  of  practices  and 
procedures  to  be  performed  and 
maintained,  including  the  frequency 
with  which  they  will  be  performed; 

(2)  A  list  of  each  substance  to  be  used 
as  a  production  or  handling  input, 
indicating  its  composition,  source, 


location(s)  where  it  will  be  used,  and 
documentation  of  commercial 
availability,  as  applicable; 

(3)  A  description  of  the  monitoring 
practices  and  procedures  to  be 
performed  and  maintained,  including 
the  frequency  with  which  they  will  be 
performed,  to  verify  that  the  plan  is 
effectively  implemented; 

(4)  A  description  of  the  recordkeeping 
system  implemented  to  comply  with  the 
requirements  established  in  §  205.103; 

(5)  A  description  of  the  management 
practices  and  physical  barriers 
established  to  prevent  commingling  of 
organic  and  nonorganic  products  on  a 
split  operation  and  to  prevent  contact  of 
organic  production  and  handling 
operations  and  products  with  prohibited 
substances;  and 

(6)  Additional  information  deemed 
necessary  by  the  certifying  agent  to 
evaluate  compliance  with  the 
regulations. 

(b)  A  producer  may  substitute  a  plan 
prepared  to  meet  the  requirements  of 
another  Federal,  State,  or  local 
government  regulatory  program  for  the 
organic  system  plan:  Provided,  That,  the 
submitted  plan  meets  all  the 
requirements  of  this  subpart. 

§  205.202    Land  requirements. 

Any  field  or  farm  parcel  from  which 
harvested  crops  are  intended  to  be  sold, 
labeled,  or  represented  as  "organic," 
must: 

(a)  Have  been  managed  in  accordance 
with  the  provisions  of  §§  205.203 
through  205.206; 

(b)  Have  had  no  prohibited 
substances,  as  listed  in  §  205.105, 
applied  to  it  for  a  period  of  3  years 
immediately  preceding  harvest  of  the 
crop;  and 

(c)  Have  distinct,  defined  boundaries 
and  buffer  zones  such  as  runoff 
diversions  to  prevent  the  unintended 
application  of  a  prohibited  substance  to 
the  crop  or  contact  with  a  prohibited 
substance  applied  to  adjoining  land  that 
is  not  under  organic  management. 

§  205.203    Soil  fertility  and  crop  nutrient 
management  practice  standard. 

(a)  The  producer  must  select  and 
implement  tillage  and  cultivation 
practices  that  maintain  or  improve  the 
physical,  chemical,  and  biological 
condition  of  soil  and  minimize  soil 
erosion. 

(b)  The  producer  must  manage  crop 
nutrients  and  soil  fertility  through 
rotations,  cover  crops,  and  the 
application  of  plant  and  animal 
materials. 

(c)  The  producer  must  manage  plant 
and  animal  materials  to  maintain  or 
improve  soil  organic  matter  content  in 


a  manner  that  does  not  contribute  to 
contamination  of  crops,  soil,  or  water  by 
plant  nutrients,  pathogenic  organisms, 
heavy  metals,  or  residues  of  prohibited 
substances.  Animal  and  plant  materials 
include: 

(1)  Raw  animal  manure,  which  must 
be  composted  unless  it  is: 

(i)  Applied  to  land  used  for  a  crop  not 
intended  for  human  consumption; 

(ii)  Incorporated  into  the  soil  not  less 
than  120  days  prior  to  the  harvest  of  a 
product  whose  edible  portion  has  direct 
contact  with  the  soil  surface  or  soil 
particles;  or 

(iii)  Incorporated  into  the  soil  not  less 
than  90  days  prior  to  the  harvest  of  a 
product  whose  edible  portion  does  not 
have  direct  contact  with  the  soil  surface 
or  soil  particles; 

(2)  Composted  plant  and  animal 
materials  produced  though  a  process 
that: 

(i)  Established  an  initial  C:N  ratio  of 
between  25:1  and  40:1;  and 

(ii)  Maintained  a  temperature  of 
between  131°  F  and  170°  F  for  3  days 
using  an  in-vessel  or  static  aerated  pile 
system;  or 

(iii)  Maintained  a  temperature  of 
between  131°  F  and  170°  F  for  15  days 
using  a  windrow  composting  system, 
during  which  period,  the  materials  must 
be  turned  a  minimum  of  five  times. 

(3)  Uncomposted  plant  materials, 
(d)  A  producer  may  manage  crop 

nutrients  and  soil  fertility  to  maintain  or 
improve  soil  organic  matter  content  i" 
a  manner  that  does  not  contribute  t 
contamination  of  crops,  soil,  or  wa      bv 
plant  nutrients,  pathogenic  organic  ns, 
heavy  metals,  or  residues  of  prohibited 
substances  by  applying: 

(1)  A  crop  nutrient  or  soil  amendment 
included  on  the  National  List  of 
synthetic  substances  allowed  for  use  in 
organic  crop  production: 

(2)  A  mined  substance  of  low- 
solubility; 

(3)  A  mined  substance  of  high 
solubility:  Provided,  That,  the  substance 
is  used  in  compliance  with  the 
conditions  established  on  the  National 
List  of  nonsynthetic  materials 
prohibited  for  crop  prodiiction; 

(4)  Ash  obtained  from  the  burning  of 
a  plant  or  animal  material,  except  as 
prohibited  in  paragraph  (e)  of  this 
section:  Provided,  That,  the  material 
burned  has  not  been  treated  or 
combined  with  a  prohibited  substance 
or  the  ash  is  not  included  on  the 
National  List  of  nonsynthetic  substances 
prohibited  for  use  in  organic  crop 
production:  and 

(5)  A  plant  or  animal  material  that  has 
been  chemically  altered  by  a 
manufacturing  process:  Pro\ided.  That, 
the  material  is  included  on  the  National 
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List  of  synthetic  substances  allowed  for 
use  in  organic  crop  production 
established  in  ^205.601. 

(e)  The  producer  must  not  use: 

(1)  Anv  fertilizer  or  composted  plant 
and  animal  material  that  contains  a 
synthetic  substance  not  included  on  the 
National  List  of  synthetic  substances 
allowed  for  use  in  organic  crop 
production; 

(2)  Sewage  sludge  (biosolids)  as 
defined  in  40  CFR  part  503;  and  (3) 
Burning  as  a  means  of  disposal  for  crop 
residues  produced  on  the  operation; 
Except.  That,  burning  may  be  used  to 
suppress  the  spread  of  disease  or  to 
stimulate  seed  germination. 

§205.204    Seeds  and  planting  stock 
practice  standard. 

(a)  The  producer  must  use  organically 
grown  seeds,  annual  seedlings,  and 
planting  stock;  Except,  That. 

(1)  Nonorganically  produced, 
untreated  seeds  and  planting  stock  may 
be  used  to  produce  an  organic  crop 
when  an  equivalent  organically 
produced  variety  is  not  commercially 
available;  Except.  That,  organically 
produced  seed  must  be  used  for  the 
production  of  edible  sprouts; 

(2)  Nonorganically  produced  seeds 
and  planting  stock  that  have  been 
treated  with  a  substance  included  on  the 
National  List  of  synthetic  substances 
allowed  for  use  in  organic  crop 
production  may  be  used  to  produce  an 
organic  crop  when  an  equivalent 
orgcuiicallv  produced  or  untreated 
variety  is  not  commercially  available; 

(3)  Nonorganically  produced  annual 
seedlings  may  be  used  to  produce  an 
organic  crop  when  a  temporary  variance 
has  been  granted  in  accordance  with 

§  205.290(a)(2); 

(4)  Nonorganically  produced  planting 
stock  to  be  used  to  produce  a  perennial 
crop  may  be  sold,  labeled,  or 
represented  as  organically  produced 
only  after  the  planting  stock  has  been 
maintained  under  a  system  of  organic 
management  for  a  period  of  no  less  than 
1  year;  and 

(5)  Seeds,  annual  seedlings,  and 
planting  stock  treated  with  prohibited 
substances  may  be  used  to  produce  an 
organic  crop  when  the  application  of  the 
materials  is  a  requirement  of  Federal  or 
State  phytosanitary  regulations. 

(b)  fReservedl 

§  205.205    Crop  rotation  practice  standard. 

The  producer  must  implement  a  crop 
rotation  including  but  not  limited  to 
sod.  cover  crops,  green  manure  crops, 
and  catch  crops  that  provide  the 
following  functions  that  are  applicable 
to  the  operation; 

(a)  Maintain  or  improve  soil  organic 
matter  content; 


(b)  Provide  for  pest  management  in 
annual  and  perennial  crops: 

([ )  Manage  deficient  or  excess  plant 
nutrients;  and 

(d)  Provide  erosion  control 

§  205.206    Crop  pest,  weed,  and  disease 
management  practice  standard. 

(a)  The  producer  must  use 
management  practices  to  prevent  crop 
pests,  weeds,  and  diseases  including  but 
not  limited  to; 

(1)  Crop  rotation  and  soil  and  crop 
nutrient  management  practices,  as 
provided  for  in  «}«»  205.203  and  205.205: 

(2)  Sanitation  measures  to  remove 
disease  vectors,  weed  seeds,  and  habitat 
for  pest  organisms;  and 

(3)  Cultural  practices  that  enhance 
crop  health,  including  selection  of  plant 
species  and  varieties  with  regard  to 
suitability  to  site-specific  conditions 
and  resistance  to  prevalent  pests,  weeds, 
and  diseases. 

(b)  Pest  problems  may  be  controlled 
through  mechanical  or  physical 
methods  including  but  not  limited  to: 

(1)  Augmentation  or  introduction  of 
predators  or  parasites  of  the  pest 
species: 

(2)  Development  of  habitat  for  natural 
enemies  of  pests; 

l3)  Nonsynthetic  controls  such  as 
lures,  traps,  and  repellents. 

(c)  Weed  problems  may  be  controlled 
through; 

(1)  Mulching  with  fully  biodegradable 
materials: 

(2)  Mowing; 

(3)  Livestock  grazing; 

(4)  Hand  weeding  and  mechanical 
cultivation; 

(3)  Flame,  heat,  or  electrical  means:  or 
(6)  Plastic  or  other  synthetic  mulches: 
Provided.  That,  they  are  removed  from 
the  field  at  the  end  of  the  growing  or 
harvest  season. 

(d)  Disease  problems  may  be 
controlled  through: 

(1)  Management  practices  which 
suppress  the  spread  of  disease 
organisms;  or 

(2)  Application  of  nonsynthetic 
biological,  botanical,  or  mineral  inputs. 

(e)  When  the  practices  provided  for  in 
paragraphs  (a)  through  (d)  of  this  section 
are  insufficient  to  prevent  or  control 
crop  pests,  weeds,  and  diseases,  a 
biological  or  botanical  substance  or  a 
substance  included  on  the  National  List 
of  svnthetic  substances  allowed  for  use 
in  organic  crop  production  may  be 
applied  to  prevent,  suppress,  or  control 
pests,  weeds,  or  diseases:  Provided. 
That,  the  conditions  for  using  the 
substance  are  documented  in  the 
organic  system  plan. 

(0  The  producer  must  not  use  lumber 
treated  with  arsenate  or  other  prohibited 


materials  for  new  installations  or 
replacement  purposes  in  contact  with 
soil  or  livestock. 

§  205.207    Wild-crop  harvesting  practice 
standard. 

(a)  A  wild  crop  that  is  intended  to  be 
sold,  labeled,  or  represented  as  organic 
must  be  harvested  from  a  designated 
area  that  has  had  no  prohibited 
substance,  as  set  forth  in  §  205.105, 
applied  to  it  for  a  period  of  3  years 
immediately  preceding  the  harvest  of 
the  wild  crop. 

(b)  A  wild  crop  must  be  harvested  in 
a  manner  that  ensures  that  such 
harvesting  or  gathering  will  not  be 
destructive  to  the  environment  and  will 
sustain  the  growth  and  production  of 
the  wild  crop. 

§§205.208—205.235    [Reserved] 

§205.236    Origin  of  livestock. 

(a)  Livestock  products  that  are  to  be 
sold,  labeled,  or  represented  as  organic 
must  be  from  livestock  under 
continuous  organic  management  from 
the  last  third  of  gestation  or  hatching: 
Except,  That: 

(1)  Poultry.  Poultry  or  edible  poultry 
products  must  be  from  poultry  that  has 
been  under  continuous  organic 
management  beginning  no  later  than  the 
second  day  of  life: 

(2)  Dair\'  animals.  Milk  or  milk 
products  must  be  from  animals  that 
have  been  under  continuous  organic 
management  beginning  no  later  than  1 
year  prior  to  the  production  of  the  milk 
or  milk  products  that  are  to  be  sold, 
labeled,  or  represented  as  organic: 
Except.  That,  when  an  entire,  distinct 
herd  is  converted  to  organic  production, 
the  producer  may: 

(if  For  the  first  9  months  of  the  year, 
provide  a  minimum  of  80-percent  feed 
that  is  either  organic  or  raised  from  land 
included  in  the  organic  system  plan  and 
managed  in  compliance  with  organic 
crop  requirements;  and 

(ii)  Provide  feed  in  compliance  with 
§  205.237  for  the  final  3  months. 

(iii)  Once  an  entire,  distinct  herd  has 
been  converted  to  organic  production, 
all  dairy  animals  shall  be  under  organic 
management  from  the  last  third  of 
gestation. 

(3)  Breeder  stock.  Livestock  used  as 
breeder  stock  may  be  brought  from  a 
nonorganic  operation  onto  an  organic 
operation  at  any  time;  Provided,  That,  if 
such  livestock  are  gestating  and  the 
offspring  are  to  be  raised  as  organic 
livestock,  the  breeder  stock  must  be 
brought  onto  the  facility  no  later  than 
the  last  third  of  gestation. 

(b)  The  following  are  prohibited: 

(1)  Livestock  or  edible  livestock 
products  that  are  removed  from  an 
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organic  operation  and  subsequently 
managed  on  a  nonorganic  operation  may 
be  not  sold,  labeled,  or  represented  as 
organically  produced. 

(2)  Breeder  or  dairy  stock  that  has  not 
been  under  continuous  organic 
management  since  the  last  third  of 
gestation  may  not  be  sold,  labeled,  or 
represented  as  organic  slaughter  stock. 

(c)  The  producer  of  an  organic 
livestock  operation  must  maintain 
records  sufficient  to  preserve  the 
identity  of  all  organically  managed 
animals  and  edible  and  nonedible 
animal  products  produced  on  the 
operation. 

§205.237    Livestock  feed. 

(a)  The  producer  of  an  organic 
livestock  operation  must  provide 
livestock  with  a  total  feed  ration 
composed  of  agricultural  products, 
including  pasture  and  forage,  that  are 
organically  produced  and,  if  applicable, 
organically  handled:  Except,  That, 
nonsynthetic  substances  suid  synthetic 
substances  allowed  under  §  205.603 
may  be  used  as  feed  additives  and 
supplements. 

(b)  The  producer  of  an  organic 
operation  must  not: 

(1)  Use  animal  drugs,  including 
hormones,  to  promote  growth; 

(2)  Provide  feed  supplements  or 
additives  in  amounts  above  those 
needed  for  adequate  nutrition  and 
health  maintenance  for  the  species  at  its 
specific  stage  of  life; 

(3)  Feed  plastic  pellets  for  roughage; 

(4)  Feed  formulas  containing  urea  or 
manure: 

(5)  Feed  mammalian  or  poultry 
slaughter  by-products  to  mammals  or 
poultry;  or 

(6)  Use  feed,  feed  additives,  and  feed 
supplements  in  violation  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act. 

§  205.238    Livestock  health  care  practice 
standard. 

(a)  The  producer  must  establish  and 
maintain  preventive  livestock  health 
care  practices,  including: 

(1)  Selection  of  species  and  types  of 
livestock  with  regard  to  suitability  for 
site-specific  conditions  and  resistance  to 
prevalent  diseases  and  parasites; 

(2)  Provision  of  a  feed  ration  sufficient 
to  meet  nutritional  requirements, 
including  vitamins,  minerals,  protein 
and/or  amino  acids,  fatty  acids,  energy 
sources,  and  fiber  (ruminants); 

(3)  Establishment  of  appropriate 
housing,  pasture  conditions,  and 
sanitation  practices  to  minimize  the 
occurrence  and  spread  of  diseases  and 
parasites: 

(4)  Provision  of  conditions  which 
allow  for  exercise,  freedom  of 


movement,  and  reduction  of  stress 
appropriate  to  the  species; 

(5)  Performance  of  physical 
alterations  as  needed  to  promote  the 
animal's  welfare  and  in  a  manner  that 
minimizes  pain  and  stress:  and 

(6)  Administration  of  vaccines  and 
other  veterinary'  biologies. 

(b)  When  preventive  practices  and 
veterinary  biologies  are  inadequate  to 
prevent  sickness,  a  producer  may 
administer  synthetic  medications: 
Provided,  That,  such  medications  are 
allowed  under  §205.603.  Parasiticides 
allowed  under  §  205.603  may  be  used 
on; 

(1)  Breeder  stock,  when  used  prior  to 
the  last  third  of  gestation  but  not  during 
lactation  for  progeny  that  are  to  be  sold, 
labeled,  or  represented  as  organically 
produced:  and 

(2)  Dairy  stock,  when  used  a 
minimum  of  90  days  prior  to  the 
production  of  milk  or  milk  products  that 
are  to  be  sold,  labeled,  or  represented  as 
organic. 

(c)  The  producer  of  an  organic 
livestock  operation  must  not: 

(1)  Sell,  label,  or  represent  as  organic 
any  animal  or  edible  product  derived 
from  any  animal  treated  with 
antibiotics,  any  substance  that  contains 
a  synthetic  substance  not  allowed  under 
§  205.603,  or  any  substance  that 
contains  a  nonsynthetic  substance 
prohibited  in  §  205.604. 

(2)  Administer  any  animal  drug,  other 
than  vaccinations,  in  the  absence  of 
illness; 

(3)  Administer  hormones  for  growth 
promotion: 

(4)  Administer  synthetic  parasiticides 
on  a  routine  basis; 

(5)  Administer  synthetic  parasiticides 
to  slaughter  stock; 

(6)  Administer  animal  drugs  in 
violation  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act;  or 

(7)  Withhold  medical  treatment  from 
a  sick  animal  in  an  effort  to  preserve  its 
organic  status.  All  appropriate 
medications  must  be  used  to  restore  an 
animal  to  health  when  methods 
acceptable  to  organic  production  fail. 
Livestock  treated  with  a  prohibited 
substance  must  be  clearly  identified  and 
shall  not  be  sold,  labeled,  or  represented 
as  organically  produced. 

§205.239    Livestock  living  conditions. 

(a)  The  producer  of  an  organic 
livestock  operation  must  establish  and 
maintain  livestock  living  conditions 
which  accommodate  the  health  and 
natural  behavior  of  animals,  including: 

(1)  Access  to  the  outdoors,  shade, 
shelter,  exercise  areas,  fresh  air.  and 
direct  sunlight  suitable  to  the  species, 
its  stage  of  production,  the  climate,  and 
the  environment: 


(2)  Access  to  pasture  for  ruminants: 

(3)  Appropriate  clean,  dry  bedding.  If 
the  bedding  is  typically  consumed  by 
the  animal  species,  it  must  comply  with 
the  feed  requirements  of  §  205.237; 

(4)  Shelter  designed  to  allow  for; 
(i)  Natural  maintenance,  comfort 

behaviors,  and  opportunity  to  exercise; 

(ii)  Temperature  level,  ventilation, 
and  air  circulation  suitable  to  the 
species:  and 

(iii)  Reduction  of  potential  for 
livestock  injury: 

(b)  The  producer  of  an  organic 
livestock  operation  may  provide 
temporar\'  confinement  for  an  animal 
because  of 

(1)  Inclement  v^-eather; 

(2)  The  animal's  stage  of  production: 

(3)  Conditions  under  which  the 
health,  safety,  or  well  being  of  the 
animal  could  be  jeopardized;  or 

(4)  Risk  to  soil  or  water  quality. 

(c)  The  producer  of  an  organic 
livestock  operation  must  manage 
manure  in  a  manner  that  does  not 
contribute  to  contamination  of  crops, 
soil,  or  water  by  plant  nutrients,  heavy 
metals,  or  pathogenic  organisms  and 
optimizes  recycling  of  nutrients. 

§§205.240—205.269    [Reserved] 

§205.270    Organic  handling  requirements. 

(a)  Mechanical  or  biological  methods, 
including  but  not  limited  to  cooking, 
baking,  curing,  heating,  drying,  mixing, 
grinding,  churning,  separating, 
distilling,  extracting,  slaughtering, 
cutting,  fermenting,  eviscerating, 
preserving,  dehydrating,  freezing, 
chilling,  or  otherwise  manufacturing, 
and  the  packaging,  canning,  jarring,  or 
otherwise  enclosing  food  in  a  container 
may  be  used  to  proc:ess  an  organically 
produced  agricultural  product  for  the 
purpose  of  retarding  spoilage  or 
otherwise  preparing  the  agricultural 
product  for  market. 

(b)  Nonagricultural  substances 
allowed  under  §  205.605  and 
nonorganically  produced  agricultural 
products  allowed  under  ^  205.fi06  may 
be  used; 

(1)  In  or  on  a  processed  agricultural 
product  intended  to  be  sold,  labeled,  or 
represented  as  "organic."  pursuant  to 

t;  205.301(b).  if  not  commercially 
available  in  organic  form. 

(2)  In  or  on  a  processed  agricultural 
product  intended  to  be  sold,  labeled,  or 
represented  as  "made  with  organic 
(specified  ingredients  or  food 
group(s)),"  pursuant  to  §205.301(r). 

(c)  The  handler  of  an  organic  handling 
operation  must  not  use  in  or  on 
agricultural  products  intended  to  be 
sold,  labeled,  or  represented  as  "100 
percent  organic."  "organic."  or  "made 
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with  organic  (specified  ingredients  or 
food  group(s))."  or  in  or  on  any 
ingredients  labeled  as  organic: 

(1)  Practices  prohibited  under 
paragraphs  (e)  and  (0  of  §205,105 

(2)  .\  volatile  synthetic  solvent  or 
other  synthetic  processing  aid  not 
allowed  under  §205  605:  Except.  That, 
nonorganic  ingredients  in  products 
labeled  "made  with  organic  (specified 
ingredients  or  food  group(s))"  are  not 
subject  to  this  requirement. 

§  205.271     Facility  pest  management 
practice  standard. 

(a)  The  producer  or  handler  of  an 
organic  facility  must  use  management 
practices  to  prevent  pests,  including  but 
not  limited  to: 

(1)  Removal  of  pest  habitat,  food 
sources,  and  breeding  areas: 

(2)  Prevention  of  access  to  handling 
facilities:  and 

0     (3)  Management  of  environmental 
factors,  such  as  temperature,  light, 
humiditv.  atmosphere,  and  air 
circulation,  to  prevent  pest 
reproduction 

(b)  Pests  may  be  controlled  through: 

(1)  Mechanical  or  physical  controls 
including  but  not  limited  to  traps,  light, 
or  sound; or 

(2)  Lures  and  repellents  using 
nonsvnthetic  or  synthetic  substances 
consistent  with  the  National  List 

(c)  If  the  practices  provided  for  in 
paragraphs  (a)  and  (b)  of  this  section  are 
not  effective  to  prevent  or  control  pests, 
a  nonsvnthetic  or  synthetic  substance 
consistent  with  the  National  List  may  be 
applied. 

(d)  If  the  practices  provided  for  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section  are  not  effective  to  prevent  or 
control  facility  pests,  a  synthetic 
substance  not  on  the  National  List  may 
be  applied:  Provided.  That,  the  handler 
and  certifying  agent  agree  on  the 
substance,  method  of  application,  and 
measures  to  be  taken  to  prevent  contact 
of  the  organically  produced  products  or 
ingredients  with  the  substance  used. 

(e)  The  handler  of  an  organic  handling 
operation  who  applies  a  nonsynthetic  or 
synthetic  substance  to  prevent  or 
control  pests  must  update  the 
operation's  organic  handling  plan  to 
reflect  the  use  of  such  substances  and 
methods  of  application.  The  updated 
organic  plan  must  include  a  list  of  all 
measures  taken  to  prevent  contact  of  the 
organically  produced  products  or 
ingredients  with  the  substance  used 

(f)  Notwithstanding  the  practices 
provided  for  in  paragraphs  (a),  (b).  (c), 
and  (d)  of  this  section,  a  handler  may 
otherwise  use  substances  to  prevent  or 
control  pests  as  required  by  Federal, 
State,  or  local  laws  and  regulations: 


Provided.  That,  measures  are  taken  to 
prevent  contact  of  the  organically 
produced  products  or  ingredients  with 
the  substance  used. 

§  205.272  Commingling  and  contact  witti 
prohibited  substance  prevention  practice 
standard. 

(a)  The  handler  of  an  organic  handling 
operation  must  implement  measures 
necessan'  to  prevent  the  commingling  of 
organic  and  nonorganic  products  and 
protect  organic  products  from  contact 
with  prohibited  substances. 

(b)  The  following  are  prohibited  for 
use  in  the  handling  of  any  organically 
produced  agricultural  product  or 
ingredient  labeled  in  accordance  with 
subpart  D  of  this  part: 

(1)  Packaging  materials,  and  storage 
containers,  or  bins  that  contain  a 
synthetic  fungicide.  preser\'ative.  or 
fumigant: 

(2)  The  use  or  reuse  of  any  bag  or 
ccmtainer  that  has  been  in  contact  with 
any  substance  in  such  a  manner  as  to 
compromise  the  organic  integrity  of  any 
organically  produced  product  or 
ingredient  placed  in  those  containers, 
unless  such  reusable  bag  or  container 
has  been  thoroughly  cleaned  and  poses 
no  risk  of  contact  of  the  organically 
produced  product  or  ingredient  with  the 
substance  used. 

§§205.273—205.289    [Reserved] 

§  205.290    Temporary  variances. 

(a)  Temporary  variances  from  the 
requirements  in  §§205.203  through 
205.207.  205.236  through  205.239.  and 
205.270  through  205.272  may  be 
established  by  the  Administrator  for  the 
following  reasons: 

(1)  Natural  disasters  declared  by  the 
Secretary; 

(2)  Damage  caused  by  drought,  wind, 
flood,  excessive  moisture,  hail,  tornado, 
earthquake,  fire,  or  other  business 
interruption;  and 

(3)  Practices  used  for  the  purpose  of 
conducting  research  or  trials  of 
techniques,  varieties,  or  ingredients 
used  in  organic:  production  or  handling. 

(hi  A  State  organic  program's 
governing  State  official  or  certifying 
agent  may  recommend  in  writing  to  the 
Administrator  that  a  temporary-  variance 
from  a  standard  set  forth  in  subpart  C  of 
this  part  for  organic  production  or 
handling  operations  be  established: 
Provided.  That,  such  variance  is  based 
on  (me  or  more  of  the  reasons  listed  in 
paragraph  (a)  of  this  section. 

(c)  The  Administrator  will  provide 
written  notification  to  certifying  agents 
upon  establishment  of  a  temporary 
variance  applicable  to  the  certifying 
agent's  certified  production  or  handling 
operations  and  specify  the  period  of 


time  it  shall  remain  in  effect,  subject  to 
extension  as  the  Administrator  deems 
necessary. 

(d)  A  certifying  agent,  upon 
notification  from  the  Administrator  of 
the  establishment  of  a  temporary 
variance,  must  notify  each  production 
or  handling  operation  it  certifies  to 
which  the  temporary  variance  applies. 

(e)  Temporary  variances  will  not  be    . 
granted  for  any  practice,  material,  or 
procedure  prohibited  under  §  205.105. 

§§  205.291-205.299    [Reserved] 

Subpart  D— Labels,  Labeling,  and 
Market  Information 

§  205.300    Use  of  the  term,  "organic." 

(a)  The  term,  'organic.  '  may  only  be 
used  on  labels  and  in  labeling  of  raw  or 
processed  agricultural  products, 
including  ingredients,  that  have  been 
produced  and  handled  in  accordance 
with  the  regulations  in  this  part.  The 
term,  "organic,"  may  not  be  used  in  a 
product  name  to  modify  a  nonorganic 
ingredient  in  the  product. 

(b)  Products  for  export,  produced  and 
certified  to  foreign  national  organic 
standards  or  foreign  contract  buyer 
requirements,  may  be  labeled  in 
accordance  with  die  organic  labeling 
requirements  of  the  receiving  country  or 
contract  buyer:  Provided.  That,  the 
shipping  containers  and  shipping 
documents  meet  the  labeling 
requirements  specified  in  §  205.307(c). 

fc)  Products  produced  in  a  foreign 
country  and  exported  for  sale  in  the 
United  States  must  be  certified  pursuant 
to  subpart  E  of  this  paii  and  labeled 
pursuant  to  this  subpart  D. 

(d)  Livestock  feeds  produced  in 
accordance  with  the  requirements  of 
this  part  must  be  labeled  in  accordance 
with  the  requirements  of  §  205.306. 

§205.301     Product  composition. 

(a)  Products  sold,  labeled,  or 
represented  as  "100  percent  organic. "  A 
raw  or  processed  agricultural  product 
sold,  labeled,  or  represented  as  "100 
percent  organic"  must  contain  (by 
weight  or  fluid  volume,  excluding  water 
and  salt)  100  percent  organically 
produced  ingredients.  If  labeled  as 
organically  produced,  such  product 
must  be  labeled  pursuant  to  §  205.303. 

(b)  Products  sold,  labeled,  or 
represented  as  "organic. "  A  raw  or 
processed  agricultural  product  sold, 
labeled,  or  represented  as  "organic" 
must  contain  (by  weight  or  fluid 
volume,  excluding  water  and  salt)  not 
less  than  95  percent  organically 
produced  raw  or  processed  agricultural 
products.  Any  remaining  product 
ingredients  must  be  organically 
produced,  unless  not  commercially 


available  in  organic  form,  or  must  be 
nonagricultural  substances  or 
nonorganically  produced  agricultural 
products  produced  consistent  with  the 
National  List  in  subpart  G  of  this  part. 
If  labeled  as  organically  produced,  such 
product  must  be  labeled  pursuant  to 
§205.303. 

(c)  Products  sold,  labeled,  or 
represented  as  "made  with  organic 
(specified  ingredients  or  food  group(s}). " 
Multiingredient  agricultiiral  product 
sold,  labeled,  or  represented  as  "made 
with  organic  (specified  ingredients  or 
food  group(s))"  must  contain  (by  weight 
or  fluid  volume,  excluding  water  and 
salt)  at  least  70  percent  organically 
produced  ingredients  which  are 
produced  and  handled  pursuant  to 
requirements  in  subpart  C  of  this  part. 
No  ingredients  may  be  produced  using 
prohibited  practices  specified  in 
paragraphs  (f)(1),  (2),  and  (3)  of 

§  205.301.  Nonorganic  ingredients  may 
be  produced  without  regard  to 
paragraphs  (f)(4),  (5),  (6),  and  (7)  of 
§  205.301.  If  labeled  as  containing 
organically  produced  ingredients  or 
food  groups,  such  product  must  be 
labeled  pursuant  to  §  205.304. 

(d)  Products  with  less  than  70  percent 
organically  produced  ing;redients.  The 
organic  ingredients  in  multiingredient 
agricultural  product  containing  less 
than  70  percent  organically  produced 
ingredients  (by  weight  or  fluid  volume, 
excluding  water  and  salt)  must  be 
produced  and  handled  pursuant  to 
requirements  in  subpart  C  of  this  part. 
The  nonorganic  ingredients  may  be 
produced  and  handled  without  regard  to 
the  requirements  of  this  part. 
Multiingredient  agricidtiu-al  product 
containing  less  than  70  percent 
organically  produced  ingredients  may 
represent  the  organic  nature  of  the 
product  only  as  provided  in  §  205.305. 

(e)  Livestock  feed.  (1)  A  raw  or 
processed  livestock  feed  product  sold, 
labeled,  or  represented  as  "100  percent 
organic"  must  contain  (by  weight  or 
fluid  volume,  excluding  water  and  salt) 
not  less  than  100  percent  organically 
produced  raw  or  processed  agricultural 
product. 

(2)  A  raw  or  processed  livestock  feed 
product  sold,  labeled,  or  represented  as 
"organic"  must  be  produced  in 
conformance  with  §  205.237. 

(f)  All  products  labeled  as  "100 
percent  organic"  or  "organic"  and  all 
ingredients  identified  as  "organic"  in 
the  ingredient  statement  of  any  product 
must  not: 

(1)  Be  produced  using  excluded 
methods,  pursuant  to  §  201.105(e)  of 
this  chapter; 

(2)  Be  produced  using  sewage  sludge, 
pursuant  to  §  201.105(f)  of  this  chapter; 


(3)  Be  processed  using  ionizing 
radiation,  pursuant  to  §  201.105(g)  of 
this  chapter; 

(4)  Be  processed  using  processing  aids 
not  approved  on  the  National  List  of 
Allowed  and  Prohibited  Substances  in 
subpart  G  of  this  part:  Except,  That, 
products  labeled  as  "100  percent 
organic,"  if  processed,  must  be 
processed  using  organically  produced 
processing  aids; 

(5)  Contain  sulfites,  nitrates,  or 
nitrites  added  during  the  production  or 
handling  process.  Except,  that,  wine 
containing  added  sulfites  may  be 
labeled  "made  with  organic  grapes"; 

(6)  Be  produced  using  nonorganic 
ingredients  when  organic  ingredients 
are  available;  or 

(7)  Include  organic  and  nonorganic 
forms  of  the  same  ingredient. 

§  205.302    Calculating  the  percentage  of 
organically  produced  ingredients. 

(a)  The  percentage  of  all  organically 
produced  ingredients  in  an  agricultural 
product  sold,  labeled,  or  represented  as 
"100  percent  organic,"  "organic,"  or 
"made  with  organic  (specified 
ingredients  or  food  group(s)),"  or  that 
include  organic  ingredients  must  he 
calculated  by: 

(1)  Dividing  the  total  net  weight 
(excluding  water  and  salt)  of  combined 
organic  ingredients  at  formulation  by 
the  total  weight  (excluding  water  and 
salt)  of  the  finished  product. 

(2)  Dividing  the  fluid  volume  of  all 
organic  ingredients  (excluding  water 
and  salt)  by  the  fluid  volume  of  the 
finished  product  (excluding  water  and 
salt)  if  the  product  and  ingredients  are 
liquid.  If  the  liquid  product  is  identified 
on  the  principal  display  panel  or 
information  panel  as  being  reconstituted 
from  concentrates,  the  calcidation 
should  be  made  on  the  basis  of  single- 
strength  concentrations  of  the 
ingredients  and  finished  product. 

(3)  For  products  containing 
organically  produced  ingredients  in 
both  solid  and  liquid  form,  dividing  the 
combined  weight  of  the  solid 
ingredients  and  the  weight  of  the  liquid 
ingredients  (excluding  water  and  salt) 
by  the  total  weight  (excluding  water  and 
salt)  of  the  finished  product. 

(b)  The  percentage  of  all  organically 
produced  ingredients  in  an  agricultural 
product  must  be  rounded  dowTi  to  the 
nearest  whole  number. 

(c)  The  percentage  must  be 
determined  by  the  handler  who  affixes 
the  label  on  the  consiuner  package  and 
verified  by  the  certifying  agent  of  the 
handler.  The  handler  may  use 
information  provided  by  the  certified 
operation  in  determining  the 
percentage. 


§205.303    Packaged  products  labeled  "100 
percent  organic"  or  "organic." 

(a)  Agricultural  products  in  packages 
described  in  §  205.301(a)  and  (b)  ma'y 
display,  on  the  principal  display  panel, 
information  panel,  and  any  other  panel 
of  the  package  and  on  any  labeling  or 
market  information  concerning  the 
product,  the  following: 

(1)  The  term.  "100  percent  organic"  or 
"organic,"  eis  applicable,  to  modify  the 
name  of  the  product; 

(2)  For  products  labeled  "organic," 
the  percentage  of  organic  ingredients  in 
the  product;  (The  size  of  the  percentage 
statement  must  not  exceed  one-half  the 
size  of  the  largest  type  size  on  the  pemel 
on  which  the  statement  is  displayed  and 
must  appear  in  its  entirety  in  the  same 
type  size,  style,  and  color  without 
highlighting.) 

(3)  The  term,  "organic,"  to  identify 
the  organic  ingredients  in 
multiingredient  products  labeled  "100 
percent  organic"; 

(4)  The  USDA  seal;  and/or 

(5)  The  seal,  logo,  or  other  identifying 
mark  of  the  certifying  agent  which 
certified  the  production  or  handling 
operation  producing  the  finished 
product  and  any  other  certifying  agent 
which  certified  production  or  handling 
operations  producing  raw  organic 
product  or  organic  ingredients  used  in 
the  finished  product:  Provided,  That, 
the  handler  producing  the  finished 
produa  maintain  records,  pursuant  to 
this  part,  verifying  organic  certification 
of  the  operations  producing  such 
ingredients,  and:  Provided  further.  That, 
such  seals  or  marks  are  not  individually 
displayed  more  prominently  than  the 
USDA  seal. 

(b)  Agricultural  products  in  packages 
described  in  §  205.301(a)  and  (b)  must: 

(1)  For  products  labeled  "organic," 
identify  each  organic  ingredient  in  the 
ingredient  statement  with  the  word, 
"organic,"  or  with  an  asterisk  or  other 
reference  mark  which  is  defined  below 
the  ingredient  statement  to  indicate  the 
ingredient  is  organically  produced. 
Water  or  salt  included  as  ingredients 
cannot  be  identified  as  organic. 

(2)  On  the  information  panel,  below 
the  information  identifying  the  handler 
or  distributor  of  the  product  and 
preceded  by  the  statement,  "Certified 
organic  by  *   *   *,"  or  similar  phrase, 
identify  the  name  of  the  certifying  agent 
that  certified  the  handler  of  the  finished 
product  and  may  display  the  business 
address.  Internet  address,  or  telephone 
number  of  the  certifying  agent  in  such 
label. 
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§205.304    Packaged  products  labeled 
'made  wrth  organic  (specified  ingredients 
or  food  group(s))." 

(a)  Agricultural  products  m  packages 
described  in  ^  205.301(c)  may  display 
on  the  principal  display  panel, 
information  panel,  and  any  other  panel 
and  on  any  labeling  or  market 
information  concerning  the  product: 

(1)  The  statement: 

(i)  "Made  with  organic  (specified 
ingredients)":  Provided.  That,  the 
statement  does  not  list  more  than  three 
organically  produced  ingredients;  or 

(ii)  "Made  with  organic  (specified 
food  groups)":  Provided.  That,  the 
statement  does  not  list  more  than  three 
of  the  following  food  groups:  beans, 
fish,  fruits,  grains,  herbs,  meats,  nuts, 
oils,  poultr\-.  seeds,  spices,  sweeteners, 
and  vegetables  or  processed  milk 
products;  and,  Provided  further.  That, 
all  ingredients  of  each  listed  food  group 
in  the  product  must  be  organically 
produced, and 

(iii)  Which  appears  in  letters  that  do 
not  exceed  one-half  the  size  of  the 
largest  type  size  on  the  panel  and  which 
appears  in  its  entirety  in  the  same  type 
size,  style,  and  color  without 
highlighting. 

(2)  The  percentage  of  organic 
ingredients  in  the  product.  The  size  of 
the  percentage  statement  must  not 
exceed  one-half  the  size  of  the  largest 
type  size  on  the  panel  on  which  the 
statement  is  displayed  and  must  appear 
in  its  entirety  in  the  same  type  size, 
style,  and  color  without  highlighting. 

(3)  The  seal,  logo,  or  other  identifying 
mark  of  the  certif\ing  agent  that 
certified  the  handler  of  the  finished 
product. 

(b)  Agricultural  products  in  packages 
described  in  §  205.301(c)  must: 

(1)  In  the  ingredient  statement, 
identify'  each  organic  ingredient  with 
the  word,  "organic,"  or  with  an  asterisk 
or  other  reference  mark  which  is 
defined  below  the  ingredient  statement 
to  indicate  the  ingredient  is  organically 
produced.  Water  or  salt  included  as 
ingredients  cannot  be  identified  as 
organic. 

(2)  On  the  information  panel,  below 
the  information  identifying  the  handler 
or  distributor  of  the  product  and 
preceded  by  the  statement.    Certified 
organic  by  *   *    *."  or  similar  phrase, 
identify'  the  name  of  the  certifv'ing  agent 
that  certified  the  handler  of  the  finished 
product:  Except.  That,  the  business 
address.  Internet  address,  or  telephone 
number  of  the  certifying  agent  may  be 
included  in  such  label 

(c)  Agricultural  products  in  packages 
described  in  §  205.301(c)  must  not 
display  the  USDA  seal. 


§  205.305    Multi-ingredient  packaged 
products  with  less  than  70  percent 
organically  produced  ingredients. 

(a)  An  agricultural  product  with  less 
than  70  percent  organically  produced 
ingredients  may  only  identify  the 
organic  content  of  the  product  by: 

(1)  Identifying  each  organically 
produced  ingredient  in  the  ingredient 
statement  with  the  word,  "organic."  or 
with  an  asterisk  or  other  reference  mark 
which  is  defined  below  the  ingredient 
statement  to  indicate  the  ingredient  is 
organically  produced,  and 

(2)  If  the  organically  produced 
ingredients  are  identified  in  the 
ingredient  statement,  displaying  the 
product's  percentage  of  organic  contents 
on  the  information  panel. 

(b)  Agricultural  products  with  less 
than  70  percent  organically  produced 
ingredients  must  not  display: 

(1)  The  USDA  seal;  and 

(2)  Any  certifying  agent  seal.  logo,  or 
other  identifying  mark  which  represents 
organic  certification  of  a  product  or 
product  ingredients. 

§  205.306    Labeling  of  livestock  feed. 

(a)  Liyestock  feed  products  described 
in  §205. 301(e)(1)  and  (e)(2)  may  display 
on  any  package  panel  the  following 
terms: 

(1)  The  statement,  "100  percent 
organic"  or  "organic,"  as  applicable,  to 
modify  the  name  of  the  feed  product; 

(21  The  USDA  seal; 

(3)  The  seal,  logo,  or  other  identifying 
mark  of  the  certifying  agent  which 
certified  the  production  or  handling 
operation  producing  the  raw  or 
processed  organic  ingredients  used  in 
the  finished  product.  Provided.  That, 
such  seals  or  marks  are  not  displayed 
more  prominently  than  the  USDA  seal; 

(4)  The  word,  "organic,"  or  an  asterisk 
or  other  reference  mark  which  is 
defined  on  the  package  to  identify 
ingredients  that  are  organically 
produced.  Water  or  salt  included  as 
ingredients  cannot  be  identified  as 
organic. 

(b)  Livestock  feed  products  described 
in  §  205.301(e)(1)  and  (e)(2)  must: 

(1)  On  the  information  panel,  below 
the  information  identifying  the  handler 
or  distributor  of  the  product  and 
preceded  by  the  statement.  "Certified 
organic  by  *   *   *,"  or  similar  phrase, 
display  the  name  of  the  certifying  agent 
that  certified  the  handler  of  the  finished 
product.  The  business  address.  Internet 
address,  or  telephone  number  of  the 
certifying  agent  may  be  included  in 
such  label. 

(2)  Comply  with  other  Federal  agency 
or  State  feed  labeling  requirements  as 
applicable. 


§  205.307  Labeling  of  nonretall  containers 
used  for  only  shipping  or  storage  of  raw  or 
processed  agricultural  products  labeled  as 
"100  percent  organic,"  "organic,"  or  "made 
with  organic  (specified  ingredients  or  food 
group(s))." 

(a)  Nonretail  containers  used  only  to 
ship  or  store  raw  or  processed 
agricultural  product  labeled  as 
containing  organic  ingredients  may 
display  the  following  terms  or  marks; 

(1)  The  name  and  contact  information 
of  the  certifying  agent  which  certified 
the  handler  which  assembled  the  final 
product: 

(2)  Identification  of  the  product  as 
organic; 

(3)  Special  handling  instructions 
needed  to  maintain  the  organic  integrity 
of  the  product; 

(4)  The  USDA  seal; 

(5)  The  seal.  logo,  or  other  identifying 
mark  of  the  certifying  agent  that 
certified  the  organic  production  or 
handling  operation  that  produced  or 
handled  the  finished  product. 

(b)  Nonretail  containers  used  to  ship 
or  store  raw  or  processed  agricultural 
product  labeled  as  containing  organic 
ingredients  must  display  the  production 
lot  number  of  the  product  if  applicable. 

(c)  Shipping  containers  of 
domestically  produced  product  labeled 
as  organic  intended  for  export  to 
international  markets  may  be  labeled  in 
accordance  with  any  shipping  container 
labeling  requirements  of  the  foreign 
country  of  destination  or  the  container 
labeling  specifications  of  a  foreign 
contract  buyer:  Provided,  That,  the 
shipping  containers  and  shipping 
documents  accompanying  such  organic 
products  are  clearly  marked  "For  Export 
Only"  and:  Provided  further,  That,  proof 
of  such  container  marking  and  export 
must  be  maintained  by  the  handler  in 
accordance  with  recordkeeping 
requirements  for  exempt  and  excluded 
operations  under  §  205.101. 

§205.308    Agricultural  products  in  other 
than  packaged  form  at  the  point  of  retail 
sale  that  are  sold,  labeled,  or  represented 
as  '100  percent  organic"  or  "organic." 

(a)  Agricultural  products  in  other  than 
packaged  form  may  use  the  term,  "100 
percent  organic"  or  "organic,"  as 
applicable,  to  modify  the  name  of  the 
product  in  retail  display,  labeling,  and 
display  containers:  Provided,  That,  the 
term,  "organic,"  is  used  to  identify  the 
organic  ingredients  listed  in  the 
ingredient  statement. 

(d)  If  the  product  is  prepared  in  a       , 
certified  facility,  the  retail  display, 
labeling,  and  display  containers  may 
use: 

(1)  The  USDA  seal;  and 

(2)  The  seal,  logo,  or  other  identifying 
mark  of  the  certifying  agent  that 


certified  the  production  or  handling 
operation  producing  the  finished 
product  and  any  other  certifying  agent 
which  certified  operations  producing 
raw  organic  product  or  organic 
ingredients  used  in  the  finished 
product:  Provided,  That,  such  seals  or 
marks  are  not  individually  displayed 
more  prominently  than  the  USDA  seal. 

§  205.309    Agrtouitural  products  In  ottwr 
than  packaged  form  at  ttia  point  of  retail 
sale  that  are  sold,  latMlad,  or  rapresentad 
as  "made  with  organic  (apacifled 
Ingredients  or  food  group(s))." 

(a)  Agricidtural  products  in  other  than 
packaged  form  containing  between  70 
and  95  percent  organically  produced 
ingredients  may  use  the  phrase,  "made 
with  organic  (specified  ingredients  or 
food  group(s)),"  to  modify  the  name  of 
the  product  in  retail  display,  labeling, 
and  display  containers. 

(1)  Such  statement  must  not  list  more 
than  three  organic  ingredients  or  food 
groups,  and 

(2)  In  any  such  display  of  the 
product's  ingredient  statement,  the 
organic  ingredients  are  identified  as 
"organic." 

(b)  If  prepared  in  a  certified  facility, 
such  agricultural  products  labeled  as 
"made  with  organic  (specified 
ingredients  or  food  group(s))"  in  retail 
displays,  display  containers,  and  market 
information  may  display  the  certifying 
agent's  seal,  logo,  or  other  identifying 
mark. 

§  205.31 0    Agriculturai  products  produced 
on  an  exempt  or  excluded  operation. 

(a)  An  agricultural  product 
organically  produced  or  handled  on  an 
exempt  or  excluded  operation  must  not: 

(1)  Display  the  USDA  seal  or  any 
certifying  agent's  seal  or  other 
identifying  mark  which  represents  the 
exempt  or  excluded  operation  as  a 
certified  organic  operation,  or 

(2)  Be  represented  as  a  certified 
organic  product  or  certified  organic 
ingredient  to  any  buyer. 

(b)  An  agricultural  product 
organically  produced  or  handled  on  an 
exempt  or  excluded  operation  may  be 
identified  as  an  organic  product  or 
organic  ingredient  in  a  multiingredient 
product  produced  by  the  exempt  or 
excluded  operation.  Such  product  or 
ingredient  must  not  be  identified  or 
represented  as  "organic"  in  a  product 
processed  by  others, 

(c)  Such  product  is  subject  to 
requirements  specified  in  paragraph  (a) 
of  §  205.300,  and  paragraphs  (f)(1) 
through  (f)(7)  of  §205.301. 

§205.311     USDASeaL 

(a)  The  USDA  seal  described  in 
paragraphs  (b)  and  (c)  of  this  section 


may  be  used  only  for  raw  or  processed 
agricultural  products  described  in 
paragraphs  (a),  (b),  (e)(1).  and  (e)(2)  of 
§205.301. 

(b)  The  USDA  seal  must  replicate  the 
form  and  design  of  the  example  in  figure 
1  and  must  be  printed  legibly  and 
conspicuously: 

(1)  On  a  white  background  with  a 
brown  outer  circle  and  with  the  term, 
"USDA,"  in  green  overlaying  a  white 
upper  semicircle  and  with  the  term, 
"organic,"  in  white  overlaying  the  green 
lower  half  circle;  or 

(2)  On  a  white  or  transparent 
background  with  black  outer  circle  and 
black  "USDA"  on  a  white  or  transparent 
upper  half  of  the  circle  with  a 
contrasting  white  or  transparent 
"organic"  on  the  black  lower  half  circle. 

(3)  The  green  or  black  lower  half 
circle  may  have  four  light  lines  miming 
from  left  to  right  and  disappearing  at  the 
point  on  the  right  horizon  to  resemble 

a  cultivated  field. 


Figure  1 


§§205.312-205.399    [Reserved] 
Subpart  E— Certification 

§205.400    General  requirements  for 
certification. 

A  person  seeking  to  receive  or 
maintain  organic  certification  under  the 
regulations  in  this  part  must: 

(a)  Comply  with  the  Act  and 
applicable  organic  production  and 
handling  regulations  of  this  part; 

(b)  Establish,  implement,  and  update 
annually  an  organic  production  or 
handling  system  plan  that  is  submitted 
to  an  accredited  certifying  agent  as 
provided  for  in  §  205,200; 

(c)  Permit  on-site  inspections  with 
complete  access  to  the  production  or 
handling  operation,  including 
noncertified  production  and  handling 
areas,  structures,  and  offices  by  the 
certifying  agent  as  provided  for  in 
§205.403; 

(d)  Maintain  all  records  applicable  to 
the  organic  operation  for  not  less  than 

5  years  beyond  their  creation  and  allow 
authorized  representatives  of  the 
Secretary,  the  applicable  State  organic 


program's  governing  State  official,  a'  1 
the  certifying  agent  access  to  such 
records  during  normal  business  hours 
for  review  and  copying  to  determine 
compliance  with  the  Act  and  the 
regulations  in  this  part,  as  provided  for 
in  §205.104; 

(e)  Submit  the  applicable  fees  charged 
by  the  certifying  agent;  and 

(f)  Immediately  notify  the  certifying 
agent  concerning  any: 

(1)  Application,  including  drift,  of  a 
prohibited  substance  to  any  field, 
production  unit,  site,  facility,  livestock, 
or  product  that  is  part  of  an  operation; 
and 

(2)  Change  in  a  certified  operation  or 
any  portion  of  a  certified  operation  that 
may  affect  its  compliance  with  the  Act 
and  the  regulations  in  this  part. 

§  205.401    Application  for  certification. 

A  person  seeking  certification  of  a 
production  or  handling  operation  imder 
this  subpart  must  submit  an  application 
for  certification  to  a  certifying  agent. 
The  application  must  include  the 
following  information: 

(a)  An  organic  production  or  handling 
system  plan,  as  required  in  §  205.200; 

(b)  The  name  of  the  person 
completing  the  application;  the 
applicant's  business  name,  address,  and 
telephone  number;  and,  when  the 
applicant  is  a  corporation,  the  name, 
address,  and  telephone  number  of  the 
person  authorized  to  act  on  the 
applicant's  behalf; 

(c)  The  name(s)  of  any  organic 
certifying  agent(s)  to  which  application 
has  previously  been  made;  the  year(s)  of 
application;  the  outcome  of  the 
application(s)  submission,  including, 
when  available,  a  copy  of  any 
notification  of  noncompliance  or  denial 
of  certification  issued  to  the  applicant 
for  certification;  and  a  description  of  the 
actions  taken  by  the  applicant  to  correct 
the  noncompliances  noted  in  the 
notification  of  noncompliance, 
including  evidence  of  such  correction; 
and 

(d)  Other  information  necessary  to 
determine  compliance  with  the  Act  and 
the  regulations  in  this  part. 

§  205.402    Review  of  application. 

(a)  Upon  acceptance  of  an  application 
for  certification,  a  certifying  agent  must: 

(1)  Review  the  application  to  ensure 
completeness  pursuant  to  §205.401; 

(2)  Determine  by  a  review  of  the 
application  materials  whether  the 
applicant  appears  to  comply  or  may  be 
able  to  comply  with  the  applicable 
requirements  of  subpart  C  of  this  part: 

(3)  Verify  that  an  applicant  who 
previously  applied  to  another  certifying 
agent  and  received  a  notification  of 
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noncompliance  or  denial  of 
certification,  pursuant  to  "^  205.405.  has 
submitted  documentation  to  support  the 
correction  of  any  noncompUances 
identified  in  the  notification  of 
noncompliance  or  denial  of 
certification,  as  required  in  i^  205  405(e); 
and 

(4)  Schedule  an  on-site  inspec  tion  of 
the  operation  to  determine  whether  the 
applicant  qualifies  for  certification  if  the 
review  of  application  materials  reveals 
that  the  production  or  handling 
operation  mav  be  in  compliance  with 
the  applicable  requirements  of  subpart  C 
of  this  part 

(b)  The  certifying  agent  shall  within  a 
reasonable  time: 

(1)  Review  the  applic;ation  materials 
received  and  communicate  its  findings 
to  the  applicant; 

(2)  Provide  the  applicant  with  a  copv 
of  the  on-site  inspection  report,  as 
approved  bv  the  certifying  agent,  for  any 
on-site  inspection  performed;  and 

(3)  Provide  the  applicant  with  a  copy 
of  the  test  results  for  any  samples  taken 
bv  an  inspector. 

(c)  The  applicant  may  withdraw  its 
application  at  any  time.  .\n  applicant 
who  withdraws  its  application  shall  be 
liable  for  the  costs  of  services  provided 
up  to  the  time  of  withdrawal  of  its 
application  An  applicant  that 
voluntarily  withdrew  its  application 
prior  to  the  issuance  of  a  notice  of 
noncompliance  will  not  be  issued  a 
notice  of  noncompliance.  Similarly,  an 
applicant  that  voluntarily  withdrew  its 
application  prior  to  the  issuance  of  a 
notice  of  certification  denial  will  not  be 
issued  a  notice  of  certification  denial 

§205.403    On-site  inspections. 

(a)  On-site  inspections.  (11  A 
certifying  agent  must  conduct  an  initial 
on-site  inspection  of  each  production 
unit,  facility,  and  site  that  produces  or 
handles  organic  products  and  that  is 
included  in  an  operation  for  which 
certification  is  requested.  An  on-site 
inspection  shall  be  conducted  annually 
thereafter  for  each  certified  operation 
that  produces  or  handles  organic 
products  for  the  purpose  of  determining 
whether  to  approve  the  request  for 
certification  or  whether  the  certification 
of  the  operation  should  continue. 

(2)  (i)  A  certifying  agent  may  conduct 
additional  on-site  inspections  of 
applicants  for  certification  and  certified 
operations  to  determine  compliance 
with  the  .Act  and  the  regulations  in  this 
part. 

(ii)  The  .Administrator  or  State  organic 
program's  governing  State  official  may 
require  that  additional  inspections  be 
performed  by  the  certifying  agent  for  the 
purpose  of  determining  compliance' 


With  the  Act  and  the  regulations  in  this 
part. 

(iii)  Additional  inspections  may  be 
announced  or  unannounced  at  the 
discretion  of  the  certifying  agent  or  as 
required  bv  the  Administrator  or  State 
organic  program's  governing  State 
official. 

(b)  Srhedulinf^.  (1)  The  initial  on-site 
inspection  must  be  conducted  within  a 
reasonable  time  following  a 
determination  that  the  applicant 
appears  to  comply  or  may  be  able  to 
comply  with  the  requirements  of 
subpart  C  of  this  part;  Except.  That,  the 
initial  inspection  may  be  delayed  for  up 
to  6  months  to  comply  with  the 
requirement  that  the  inspection  be 
conducted  when  the  land,  facilities,  and 
activities  that  demonstrate  compliance 
or  capacity  to  comply  can  be  observed. 

(2)  All  on-site  inspections  must  be 
conducted  when  an  authorized 
representative  of  the  operation  who  is 
knowledgeable  about  the  operation  is 
present  and  at  a  time  when  land, 
facilities,  and  activities  that  demonstrate 
the  operation's  compliance  with  or 
capability  to  comply  with  the  applicable 
provisions  of  subpart  C  of  this  part  can 
be  observed,  except  that  this 
requirement  does  not  apply  to 
unannounced  on-site  inspections. 

(c)  Verification  of  information.  The 
on-site  inspection  of  an  operation  must 
verify: 

(1)  The  operation's  compliance  or 
capability  to  comply  with  the  Act  and 
the  regulations  in  this  part; 

(2)  'That  the  information,  including 
the  organic  production  or  handling 
system  plan,  provided  in  accordance 
with  §§  205  401,  205.406,  and  205.200, 
accurately  reflects  the  practices  used  or 
to  be  used  by  the  applicant  for 
certification  or  by  the  certified 
operation; 

(3)  That  prohibited  substances  have 
not  been  and  are  not  being  applied  to 
the  operation  through  means  which,  at 
the  discretion  of  the  certifying  agent, 
mav  include  the  collection  and  testing 
of  soil;  water;  waste;  seeds;  plant  tissue; 
and  plant,  animal,  and  processed 
products  samples. 

(d)  Exit  inten-iew.  The  inspector  must 
conduct  an  exit  interview  with  an 
authorized  representative  of  the 
operation  who  is  knowledgeable  about 
the  inspected  operation  to  confirm  the 
accuracy  and  completeness  of 
inspection  observations  and  information 
gathered  during  the  on-site  inspection. 
The  inspector  must  also  address  the 
need  for  any  additional  information  as 
well  as  any  issues  of  concern. 

(e)  Documents  to  the  inspected 
operation  (1)  At  the  time  of  the 
inspection,  the  inspector  shall  provide 


the  operation's  authorized 
representative  with  a  receipt  for  any 
samples  taken  by  the  inspector.  There 
shall  be  no  charge  to  the  inspector  for 
the  samples  taken. 

(2)  A  copy  of  the  on-site  inspection 
report  and  any  test  results  will  be  sent 
to  the  inspected  operation  by  the 
certifying  agent. 

§205.404    Granting  certification. 

(a)  Within  a  reasonable  time  after 
completion  of  the  initial  on-site 
inspection,  a  certifying  agent  must 
review  the  on-site  inspection  report,  the 
results  of  any  analyses  for  substances 
conducted,  and  any  additional 
information  requested  from  or  supplied 
bv  the  applicant.  If  the  certifying  agent 
determines  that  the  organic  system  plan 
and  all  procedures  and  activities  of  the 
applicant's  operation  are  in  compliance 
with  the  requirements  of  this  part  and 
that  the  applicant  is  able  to  conduct 
operations  in  accordance  with  the  plan, 
the  agent  shall  grant  certification.  The 
certification  may  include  requirements 
for  the  correction  of  minor 
noncompliances  within  a  specified  time 
period  as  a  condition  of  continued 
certification. 

(b)  The  certifying  agent  must  issue  a 
certificate  of  organic  operation  which 
specifies  the: 

(1)  Name  and  address  of  the  certified 
operation; 

(2)  Effective  date  of  certification; 

(3)  Categories  of  organic  operation, 
including  crops,  wild  crops,  livestock, 
or  processed  products  produced  by  the 
certified  operation;  and 

(4)  Name,  address,  and  telephone 
number  of  the  certifying  agent. 

(c)  Once  certified,  a  production  or 
handling  operation's  organic 
certification  continues  in  effect  until 
surrendered  by  the  organic  operation  or 
suspended  or  revoked  by  the  certifying 
agent,  the  State  organic  program's 
governing  State  official,  or  the 
Administrator. 

§  205.405    Denial  of  certification. 

(a)  When  the  certifying  agent  has 
reason  to  believe,  based  on  a  review  of 
the  information  specified  in  §  205.402  or 
§  205.404,  that  an  applicant  for 
certification  is  not  able  to  comply  or  is 
not  in  compliance  with  the 
requirements  of  this  part,  the  certifying 
agent  must  provide  a  written 
notification  of  noncompliance  to  the 
applicant.  When  correction  of  a 
noncompliance  is  not  possible,  a 
notiilr.ation  of  noncompliance  and  a 
notification  of  denial  of  certification 
may  be  combined  in  one  notification. 
The  notification  of  noncompliance  shall 
provide: 
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(1)  A  description  of  each 
noncompliance; 

(2)  The  facts  upon  which  the 
notification  of  noncompliance  is  based; 
and 

(3)  The  date  by  which  the  applicant 
must  rebut  or  correct  each 
noncompliance  and  submit  supporting 
documentation  of  each  such  correction 
when  correction  is  possible. 

(b)  Upon  receipt  of  such  notification 
of  noncompliance,  the  applicant  may; 

(1)  Correct  noncompliances  and 
submit  a  description  of  the  corrective 
actions  taken  with  supporting 
documentation  to  the  certifying  agent; 

(2)  Correct  noncompliances  and 
submit  a  new  application  to  another 
certifying  agent:  Provided,  That,  the 
applicant  must  include  a  complete 
application,  the  notification  of 
noncompliance  received  from  the  first 
certifying  agent,  and  a  description  of  the 
corrective  actions  taken  with  supporting 
documentation;  or 

(3)  Submit  written  information  to  the 
issuing  certifying  agent  to  rebut  the 
noncompliance  described  in  the 
notification  of  noncomplianee. 

(c)  After  issuance  of  a  notification  of 
noncompliance,  the  certifjdng  agent 
must: 

(1)  Evaluate  the  applicant's  corrective 
actions  taken  and  supporting 
documentation  submitted  or  the  wrritten 
rebuttal,  conduct  an  on-site  inspection  if 
necessary,  and 

(i)  When  the  corrective  action  or 
rebuttal  is  sufficient  for  the  applicant  to 
qualify  for  certification,  issue  the 
applicant  an  approval  of  certification 
pursuant  to  §  205,404;  or 

(ii)  When  the  corrective  action  or 
rebuttal  is  not  sufficient  for  the 
applicant  to  qualify  for  certification, 
issue  the  applicant  a  written  notice  of 
denial  of  certification. 

(2)  Issue  a  written  notice  of  denial  of 
certification  to  an  applicant  who  fails  to 
respond  to  the  notification  of 
noncompliance. 

(3)  Provide  notice  of  approval  or 
denial  to  the  Administrator,  piursuant  to 
§205.501(aKl4). 

(d)  A  notice  of  denial  of  certification 
must  state  the  reason(s)  for  denial  and 
the  applicant's  right  to: 

(1)  Reapply  for  certification  pursuant 
to  §§  205,401  and  205.405(e); 

(2)  Request  mediation  pursuant  to 

§  205.663  or,  if  applicable,  pursuant  to 
a  State  organic  program;  or 

(3)  File  an  appeal  of  the  denial  of 
certification  pursuant  to  §  205.681  or,  if 
applicable,  pursuant  to  a  State  organic 
program. 

(e)  An  applicant  for  certification  who 
has  received  a  written  notification  of 
noncompliance  or  a  written  notice  of 


denial  of  certification  may  apply  for 
certification  again  at  any  time  with  any 
certifying  agent,  in  accordance  with 
§§205.401  and  205.405(e).  When  such 
applicant  submits  a  new  application  to 
a  certifying  agent  other  than  the  agent 
who  issued  the  notification  of 
noncompliance  or  notice  of  denial  of 
certification,  the  applicant  for 
certification  must  include  a  copy  of  the 
notification  of  noncompliance  or  notice 
of  denial  of  certification  and  a 
description  of  the  actions  taken,  with 
supporting  documentation,  to  correct 
the  noncompliances  noted  in  the 
notification  of  noncompliance. 

(f)  A  certifying  agent  who  receives  a 
new  application  for  certification,  which 
includes  a  notification  of 
noncompliance  or  a  notice  of  denial  of 
certification,  must  treat  the  application 
as  a  new  application  and  begin  a  new 
application  process  pursuant  to 
§205.402. 

(g)  Notwithstanding  paragraph  (a)  of 
this  section,  if  a  certifying  agent  has 
reason  to  believe  that  an  applicant  for 
certification  has  willfully  made  a  false 
statement  or  otherwise  purposefully 
misrepresented  the  applicant's 
operation  or  its  compliance  with  the 
certification  requirements  pursuant  to 
this  part,  the  certifying  agent  may  deny 
certification  pursuant  to  paragraph 
(c)(l)(ii)  of  this  section  without  first 
issuing  a  notification  of  noncompliance. 

§205.406    Continuation  of  certification. 

(a)  To  continue  certification,  a 
certified  operation  must  armually  pay 
the  certification  fees  and  submit  the 
following  information,  as  applicable,  to 
the  certifying  agent: 

(1)  An  upaated  organic  production  or 
handling  system  plan  which  includes; 

(i)  A  summary  statement,  supported 
by  documentation,  detailing  any 
deviations  from,  changes  to, 
modifications  to,  or  other  amendments 
made  to  the  previous  year's  organic 
system  plan  during  the  previous  year; 
and 

(ii)  Any  additions  or  deletions  to  the 
previous  year's  organic  system  plan, 
intended  to  be  undertaken  in  the 
coming  year,  detailed  pursuant  to 
§205.200; 

(2)  Any  additions  to  or  deletions  from 
the  information  required  pursuant  to 

§  205.401(b); 

(3)  An  update  on  the  correction  of 
minor  noncompliances  previously 
identified  by  the  certifying  agent  as 
requiring  correction  for  continued 
certification;  and 

(4)  Other  information  as  deemed 
necessary  by  the  certifying  agent  to 
determine  compliance  with  the  Act  and 
the  regulations  in  this  part. 


(b)  Following  the  receipt  of  the 
information  specified  in  paragraph  (a)  of 
this  section,  the  certifying  agent  shall 
within  a  reasonable  time  arrange  and 
conduct  an  on-site  inspection  of  the 
certified  operation  pursuant  to 
§205.403;  Except,  That,  when  it  is 
impossible  for  the  certifying  agent  to 
conduct  the  aimual  on-site  inspection 
following  receipt  of  the  certified 
operation's  aimual  update  of 
information,  the  certifying  agent  may 
allow  continuation  of  certification  and 
issue  an  updated  certificate  of  organic 
operation  on  the  basis  of  the 
information  submitted  and  the  most 
recent  on-site  inspection  conducted 
during  the  previous  12  months: 
Provided,  That,  the  annual  on-site 
inspection,  required  pursuant  to 

§  205.403.  is  conducted  within  the  first 
6  months  following  the  certified 
operation's  scheduled  date  of  juinual 
update. 

(c)  If  the  certifying  agent  has  reason  to 
believe,  based  on  the  on-site  inspection 
and  a  review  of  the  information 
specified  in  §  205.404,  that  a  certified 
operation  is  not  complying  with  the 
requirements  of  the  Act  and  the 
regulations  in  this  part,  the  certifying 
agent  shall  provide  a  written 
notification  of  noncompliance  to  the 
operation  in  accordance  with  §  205.662. 

(d)  If  the  certifying  agent  determines 
that  the  certified  operation  is  complying 
with  the  Act  and  the  regulations  in  this 
part  and  that  any  of  the  information 
specified  on  the  certificate  of  organic 
operation  has  changed,  the  certifying 
agent  must  issue  an  updated  certificate 
of  organic  operation  pursuant  to 

§  205.404  (b). 

§§205.407-205.499    [Reserved] 

Subpart  P— Accreditation  of  Certifying 
Agents 

§  205.500    Areas  and  duration  of 
accreditation. 

(a)  The  Administrator  shall  accredit  a 
qualified  domestic  or  foreign  applicant 
in  the  areas  of  crops,  livestock,  wild 
crops,  or  handling  or  any  combination 
thereof  to  certify  a  domestic  or  foreign 
production  or  handling  operation  as  a 
certified  operation. 

(b)  Accreditation  shall  be  for  a  period 
of  5  years  from  the  date  of  approval  of 
accreditation  pursuant  to  §  205.506. 

(c)  In  lieu  oi  accreditation  under 
paragraph  (a)  of  this  section,  USDA  will 
accept  a  foreign  certifying  agent's 
accreditation  to  certify'  organic 
production  or  handling  operations  if: 

(1)  USDA  determines,  upon  the 
request  of  a  foreign  government,  that  the 
standards  under  which  the  foreign 
goveriunent  authority  accredited  the 
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foreign  certif\-ing  agent  meet  the 
requirements  of  this  part;  or 

(2)  The  foreign  government  authority 
that  accredited  the  foreign  certifv'ing 
agent  acted  under  an  equivalency 
agreement  negotiated  between  the 
United  States  and  the  foreign 
government. 

§  205.501     General  requirements  for 
accreditation. 

(a)  A  private  or  governmental  entity 
accredited  as  a  certifying  agent  under 
this  subpart  must: 

(1)  Have  sufficient  expertise  in 
organic  production  or  handling 
techniques  to  fully  comply  with  and 
implement  the  terms  and  conditions  of 
the  organic  certification  program 
established  under  the  Act  and  the 
regulations  in  this  part; 

(2)  Demonstrate  the  ability  to  fully 
complv  with  the  requirements  for 
accreditation  set  forth  in  this  subpart; 

(3)  Carrv  out  the  provisions  of  the  Act 
and  the  regulations  in  this  part, 
including  the  provisions  of  §§  205.402 
through  205.406  and  ^205.670; 

(4)  Use  a  sufficient  number  of 
adequately  trained  personnel,  including 
inspectors  and  certification  review 
persormel.  to  comply  with  and 
implement  the  organic  certification 
program  established  under  the  Act  and 
the  regulations  in  subpart  E  of  this  part; 

(5)  Ensure  that  its  responsibly 
connected  persons,  employees,  and 
contractors  with  inspection,  analysis, 
and  decision-making  responsibilities 
have  sufficient  expertise  in  organic 
production  or  handling  techniques  to 
successfully  perform  the  duties 
assigned. 

(6)  Conduct  an  annual  performance 
evaluation  of  all  persons  who  review 
applications  for  certification,  perform 
on-site  inspections,  review  certification 
documents,  evaluate  qualifications  for 
certification,  make  recommendations 
concerning  certification,  or  make 
certification  decisions  and  implement 
measures  to  correct  any  deficiencies  in 
certification  services; 

(7)  Have  an  annual  program  review  of 
its  certification  activities  conducted  by 
the  certifying  agent's  staff,  an  outside 
auditor,  or  a  consultant  who  has 
expertise  to  conduct  such  reviews  and 
implement  measures  to  correct  any 
noncompliances  with  the  Act  and  the 
regulations  in  this  part  that  are 
identified  in  the  evaluation; 

(8)  Provide  sufficient  information  to 
persons  seeking  certification  to  enable 
them  to  comply  with  the  applicable 
requirements  of  the  Act  and  the 
regulations  in  this  part; 

(9)  Maintain  all  records  pursuant  to 
§  205.510(h)  and  make  all  such  records 


available  for  inspection  and  copying 
during  normal  business  hours  by 
authorized  representatives  of  the 
Secretarv  and  the  applicable  State 
organic  program's  governing  State 
official: 

(10)  Maintain  strict  confidentiality 
with  respect  to  its  clients  under  the 
applicable  organic  certification  program 
and  not  disclose  to  third  parties  (with 
the  exception  of  the  Secretary'  or  the 
applicable  State  organic  program's 
governing  State  official  or  their 
authorized  representatives)  any 
business-related  information  concerning 
anv  client  obtained  while  implementing 
the  regulations  in  this  part,  except  as 
provided  for  in  §  205.504(h)(5); 

(11)  Prevent  conflicts  of  interest  by: 
(i)  Not  certifying  a  production  or 

handling  operation  if  the  certif\'ing 
agent  or  a  responsibly  connected  party 
of  such  certifying  agent  has  or  has  held 
a  commercial  interest  in  the  production 
or  handling  operation,  including  an 
immediate  family  interest  or  the 
provision  of  consulting  services,  within 
the  12-month  period  prior  to  the 
application  for  certification: 

(ii)  Excluding  any  person,  including 
contractors,  with  conflicts  of  interest 
from  work,  discussions,  and  decisions 
in  all  stages  of  the  certification  process 
and  the  monitoring  of  certified 
production  or  handling  operations  for 
all  entities  in  which  such  person  has  or 
has  held  a  commercial  interest, 
including  an  immediate  family  interest 
or  the  provision  of  consulting  services, 
within  the  12-month  period  prior  to  the 
application  for  certification: 

(iii)  Not  permitting  any  employee, 
inspector,  contractor,  or  other  personnel 
to  accept  payment,  gifts,  or  favors  of  any 
kind,  other  than  prescribed  fees,  from 
any  business  inspected:  Except,  That,  a 
certifying  agent  that  is  a  not-for-profit 
organization  with  an  Internal  Revenue 
Code  tax  exemption  or,  in  the  case  of  a 
foreign  certifying  agent,  a  comparable 
recognition  of  not-for-profit  status  from 
its  government,  may  accept  voluntary 
labor  from  certified  operations; 

(iv)  Not  giving  advice  or  providing 
consultancy  services,  to  certification 
applicants  or  certified  operations,  for 
overcoming  identified  barriers  to 
certification: 

(v)  Requiring  all  persons  who  review 
applications  for  certification,  perform 
on-site  inspections,  review  certification 
documents,  evaluate  qualifications  for 
certification,  make  recommendations 
concerning  certification,  or  make 
certification  decisions  and  all  parties 
responsibly  connected  to  the  certifying 
agent  to  complete  an  annual  conflict  of 
interest  disclosure  report;  and 


(vi)  Ensuring  that  the  decision  to 
certify'  an  operation  is  made  by  a  person 
different  from  those  who  conducted  tUe 
review  of  documents  and  on-site 
inspection. 

(12)(i)  Reconsider  a  certified 
operation's  application  for  certification 
and.  if  necessary,  perform  a  new  on-site 
inspection  when  it  is  determined, 
within  12  months  of  certifying  the 
operation,  that  any  person  participating 
in  the  certification  process  and  covered 
under  §  205.501(a)(ll)(ii)  has  or  had  a 
conflict  of  interest  involving  the 
applicant.  All  costs  associated  with  a 
reconsideration  of  application, 
including  onsite  inspection  costs,  shall 
be  borne  by  the  certifying  agent. 

(ii)  Refer  a  certified  operation  to  a 
different  accredited  certifying  agent  for 
recertification  and  reimburse  the 
operation  for  the  cost  of  the 
recertification  when  it  is  determined 
that  any  person  covered  under 
§  205.5bl(a)(ll)(i)  at  the  time  of 
certification  of  the  applicant  had  a 
conflict  of  interest  involving  the 
applicant. 

(13)  Accept  the  certification  decisions 
made  by  another  certifying  agent 
accredited  or  accepted  by  USDA 
pursuant  to  §205.500; 

(14)  Refrain  from  making  false  or 
misleading  claims  about  its 
accreditation  status,  the  USDA 
accreditation  program  for  certifying 
agents,  or  the  nature  or  qualities  of 
products  labeled  as  organically 
produced; 

(15)  Submit  to  the  Administrator  a 
copy  of: 

fi)  Any  notice  of  denial  of  certification 
issued  pursuant  to  §  205.405, 
notification  of  noncompliance, 
notification  of  noncompliance 
correction,  notification  of  proposed 
suspension  or  revocation,  and 
notification  of  suspension  or  revocation 
sent  pursuant  to  §  205.662 
simultaneously  with  its  issuance;  and 

(ii)  A  list,  on  January  2  of  each  year, 
including  the  name,  address,  and 
telephone  number  of  each  operation 
granted  certification  during  the 
preceding  year; 

(16)  Charge  applicants  for  certification 
and  certified  production  and  handling 
operations  only  those  fees  and  charges 
for  certification  activities  that  it  has 
filed  with  the  Administrator; 

(17)  Pay  and  submit  fees  to  AMS  in 
accordance  with  §  205.640; 

(18)  Provide  the  inspector,  prior  to 
each  on-site  inspection,  with  previous 
on-site  inspection  reports  and  notify  the 
inspector  of  its  decision  regarding 
certification  of  the  production  or 
handling  operation  site  inspected  by  the 
inspector  and  of  any  requirements  for 


the  correction  of  minor 
noncompliances; 

(19)  Accept  all  production  or 
handling  applications  that  fall  within  its 
area(s)  of  accreditation  and  certify  all 
qualified  applicants,  to  the  extent  of  its 
administrative  capacity  to  do  so  without 
regard  to  size  or  membership  in  any 
association  or  group;  and 

(20)  Demonstrate  its  ability  to  comply 
with  a  State's  organic  program  to  certify 
organic  production  or  handling 
operations  within  the  State. 

(21)  Comply  with,  implement,  and 
carry  out  any  other  terms  and 
conditions  determined  by  the 
Administrator  to  be  necessary. 

(b)  A  private  or  governmental  entity 
accredited  as  a  certifying  agent  imder 
this  subpart  may  establish  a  seal,  logo, 
or  other  identifying  mark  to  be  used  by 
production  and  handling  operations 
certified  by  the  certifying  agent  to 
indicate  affiliation  with  the  certifying 
agent:  Provided,  That,  the  certifying 
agent: 

(1)  Does  not  require  use  of  its  seal, 
logo,  or  other  identifying  mark  on  any 
product  sold,  labeled,  or  represented  as 
organically  produced  as  a  condition  of 
certification  and 

(2)  Does  not  require  compliance  with 
any  production  or  handling  practices 
other  than  those  provided  for  in  the  Act 
and  the  regulations  in  this  part  as  a 
condition  of  use  of  its  identifying  mark: 
Provided,  That,  certifying  agents 
certifying  production  or  handling 
operations  within  a  State  with  more 
restrictive  requirements,  approved  by 
the  Secretary,  shall  require  compliance 
with  such  requirements  as  a  condition 
of  use  of  their  identifying  mark  by  such 
operations. 

(c)  A  private  entity  accredited  as  a 
certifying  agent  must: 

(1)  Hold  the  Secretary  harmless  for 
any  failure  on  the  part  of  the  certifying 
agent  to  carry  out  the  provisions  of  the 
Act  and  the  regulations  in  this  part; 

(2)  Furnish  reasonable  securify,  in  an 
amount  and  according  to  such  terms  as 
the  Administrator  may  by  regulation 
prescribe,  for  the  purpose  of  protecting 
the  rights  of  production  and  handling 
operations  certified  by  such  certifying 
agent  under  the  Act  and  the  regulations 
in  this  part;  and 

(3)  Transfer  to  the  Administrator  and 
make  available  to  any  applicable  State 
organic  program's  governing  State 
official  all  records  or  copies  of  records 
concerning  the  person's  certification 
activities  in  the  event  that  the  certifying 
agent  dissolves  or  loses  its. accreditation; 
Provided.  That,  such  transfer  shall  not 
apply  to  a  merger,  sale,  or  other  transfer 
of  ownership  of  a  certifying  agent. 


(d)  No  private  or  governmental  entity 
accredited  as  a  certifying  agent  under 
this  subpart  shall  exclude  from 
participation  in  or  deny  the  benefits  of 
the  National  Organic  Program  to  any 
person  due  to  discrimination  because  of 
race,  color,  national  origin,  gender,    • 
religion,  age,  disability,  political  beliefs, 
sexual  orientation,  or  marital  or  family 
status. 

§  205.502    Applying  for  accreditation. 

(a)  A  private  or  governmental  entity 
seeking  accreditation  as  a  certifying 
agent  under  this  subpart  must  submit  an 
application  for  accreditation  which 
contains  the  applicable  information  and 
dociunents  set  forth  in  §§  205.503 
through  205.505  and  the  fees  required  in 
§  205.640  to:  Program  Manager,  USDA- 
AMS-TMP-NOP,  Room  2945— South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456. 

(b)  Following  the  receipt  of  the 
information  and  docimients,  the 
Administrator  will  determine,  pursuant 
to  §  205.506.  whether  the  applicant  for 
accreditation  should  be  accredited  as  a 
certifying  agent. 

§205.503    Applicant  information. 

A  private  or  governmental  entity 
seeking  accreditation  as  a  certifying 
agent  must  submit  the  following 
information: 

(a)  The  business  name,  primary  office 
location,  mailing  address,  name  of  the 
person(s)  responsible  for  the  certifying 
agent's  day-to-day  operations,  contact 
numbers  (telephone,  facsimile,  and 
Internet  address)  of  the  applicant,  and, 
for  an  applicant  who  is  a  private  person, 
the  entity's  taxpayer  identification 
number; 

(b)  The  name,  office  location,  mailing 
address,  and  contact  numbers 
(telephone,  facsimile,  and  Internet 
address)  for  each  of  its  organizational 
units,  such  as  chapters  or  subsidiary 
offices,  and  the  name  of  a  contact 
person  for  each  unit; 

(c)  Each  area  of  operation  (crops,  wild 
crops,  livestock,  or  handling)  for  which 
accreditation  is  requested  and  the 
estimated  number  of  each  type  of 
operation  anticipated  to  be  certified 
annually  by  the  applicant  along  with  a 
copy  of  the  applicant's  schedule  of  fees 
for  all  services  to  be  provided  under 
these  regulations  by  the  applicant; 

(d)  The  type  of  entity  the  applicant  is 
(e.g.,  government  agricultural  office,  for- 
profit  business,  not-for-profit 
membership  association)  and  for: 

(1)  A  governmental  entity,  a  copy  of 
the  official's  authority  to  conduct 
certification  activities  under  the  Act  and 
the  regulations  in  this  part. 


(2)  A  private  entity,  docimientation 
showring  the  entity's  status  and 
organizational  purpose,  such  as  articles 
of  incorporation  and  by-laws  or 
ownership  or  membership  provisions, 
and  its  date  of  establishment:  and 

(e)  A  list  of  each  State  or  foreign 
country  in  which  the  applicant 
currently  certifies  production  and 
handling  operations  and  a  list  of  each 
State  or  foreign  country  in  which  the 
applicant  intends  to  certify  production 
or  handling  operations. 

§  205.504    Evidence  of  expertise  and 
ability. 

A  private  or  govermnental  entity 
seeking  accreditation  as  a  certifying 
agent  must  submit  the  following 
documents  and  information  to 
demonstrate  its  expertise  in  organic 
production  or  handling  techniques;  its 
ability  to  fully  comply  with  and 
implement  the  organic  certification 
program  established  in  §§  205.100  and 
205.101,  §§205.201  through  205.203, 
§§  205.300  through  205.303,  §§  205.400 
through  205.406,  and  §§  205.661  and 
205.662;  and  its  ability  to  comply  with 
the  requirements  for  accreditation  set 
forth  in  §205.501: 

(a)  Personnel.  (1)  A  copy  of  the 
applicant's  policies  and  procedures  for 
training,  evaluating,  and  supervising 
personnel: 

(2)  The  name  and  position  description 
of  all  personnel  to  be  used  in  the 
certification  operation,  including 
administrative  staff,  certification 
inspectors,  members  of  any  certification 
review  and  evaluation  committees, 
contractors,  and  all  parties  responsibly 
connected  to  the  certifying  agent; 

(3)  A  description  of  the  qualifications, 
including  experience,  training,  and 
education  in  agriculture,  organic 
production,  and  organic  handling,  for: 

(i)  Each  inspector  to  be  used  by  the 
applicant  and 

(ii)  Each  person  to  be  designated  by 
the  applicant  to  review  or  evaluate 
applications  for  certification:  euid 

(4)  A  description  of  any  training  that 
the  applicant  has  provided  or  intends  to 
provide  to  personnel  to  ensure  that  they 
comply  with  and  implement  the 
requirements  of  the  Act  and  the 
regulations  in  this  part. 

(b)  Administrative  policies  and 
procedures.  (1)  A  copy  of  the 
procedures  to  be  used  to  evaluate 
certification  applicants,  make 
certification  decisions,  and  issue 
certification  certificates; 

(2)  A  copy  of  the  procedures  to  be 
used  for  reviewing  and  investigating 
certified  operation  compliance  with  the 
Act  and  the  regulations  in  this  part  and 
the  reporting  of  violations  of  the  Act 
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and  the  regulations  in  this  part  to  the 
Administrator; 

(3)  A  copy  of  the  procedures  to  be 
used  for  complying  with  the 
recordkeeping  requirements  set  forth  in 
§  205.501(a)(9); 

(4)  A  copy  of  the  procedures  to  be 
used  for  maintaining  the  confidentiality 
of  anv  business-related  information  as 
set  forth  in  §  205, 501(a)(10); 

(5)  A  copy  of  the  procedures  to  be 
used,  including  any  fees  to  be  assessed, 
for  making  the  following  information 
available  to  any  member  of  the  public 
upon  request: 

(i)  Certification  certificates  issi^ed 
during  the  current  and  3  preceding 
calender  years: 

(ii)  A  list  of  producers  and  handlers 
whose  operations  it  has  certified, 
including  for  each  the  name  of  the 
operation,  type(s)  of  operation,  products 
produced,  and  the  effective  date  of  the 
certification,  during  the  current  and  3 
preceding  calender  years; 

(ui)  The  results  of  laboratory  analyses 
for  residues  of  pesticides  and  other 
prohibited  substances  conducted  during 
the  current  and  J  preceding  calender 
years;  and 

(iv)  Other  business  information  as 
permitted  in  writing  by  the  producer  or 
handler;  and 

(6)  A  copv  of  the  procedures  to  be 
used  for  sampling  and  residue  testing 
pursuant  to  §205.670. 

(c)  Conflicts  of  interest.  (1)  A  copy  of 
procedures  intended  to  be  implemented 
to  prevent  the  occurrence  of  conflicts  of 
interest,  as  described  in 
§205.501{a)(ll). 

(2)  For  all  persons  who  review 
applications  for  certification,  perform 
on-site  inspections,  review  certification 
documents,  evaluate  qualifications  for 
certification,  make  recommendations 
concerning  certification,  or  make 
certification  decisions  and  all  parties 
responsibly  connected  to  the  certifying 
agent,  a  conflict  of  interest  disclosure 
report,  identifying  any  food-  or 
agriculture-related  business  interests, 
including  business  interests  of 
immediate  family  members,  that  cause  a 
conflict  of  interest. 

(d)  Current  certification  activities.  An 
applicant  who  currently  certifies 
production  or  handling  operations  must 
submit:  (1)  .\  list  of  all  production  and 
handling  operations  currently  certified 
by  the  applicant. 

(2)  Copies  of  at  least  3  different 
inspection  reports  and  certification 
evaluation  documents  for  production  or 
handling  operations  certified  by  the 
applicant  during  the  previous  year  for 
each  area  of  operation  for  which 
accreditation  is  requested:  and 


(3)  The  results  of  any  accreditation 
process  of  the  applicant's  operation  by 
an  accrediting  body  during  the  previous 
year  for  the  purpose  of  evaluating  its 
certification  activities. 

(e)  C^her  information.  Any  other 
information  the  applicant  believes  may 
assist  in  the  Administrator's  evaluation 
of  the  applicant's  expertise  and  ability. 

§  205.505    Statement  of  agreement. 

(a)  A  private  or  governmental  entity 
seekmg  accreditation  under  this  subpart 
must  sign  and  return  a  statement  of 
agreement  prepared  by  the 
Administrator  which  affirms  that,  if 
granted  accreditation  as  a  certifying 
agent  under  this  subpart,  the  applicant 
will  carrv  out  the  provisions  of  the  Act 
and  the  regulations  in  this  part, 
including: 

(1)  Accept  the  certification  decisions 
made  bv  another  certifying  agent 
accredited  or  accepted  by  USDA 
pursuant  to  §  205  500; 

(2)  Refrain  from  making  false  or 
misleading  claims  about  its 
accreditation  status,  the  USDA 
accreditation  program  for  certifying 
agents,  or  the  nature  or  qualities  of 
products  labeled  as  organically 
produced; 

(3)  Conduct  an  annual  performance 
evaluation  of  all  persons  who  review 
applications  for  certification,  perform 
on-site  inspections,  review  certification 
documents,  evaluate  qualifications  for 
certification,  make  recommendations 
concerning  certification,  or  make 
certification  decisions  and  implement 
measures  to  correct  any  deficiencies  in 
certification  services: 

(4)  Have  an  annual  internal  program 
review  conducted  of  its  certification 
activities  by  certifving  agent  staff,  an 
outside  auditor,  or  a  consultant  who  has 
the  expertise  to  conduct  such  reviews 
and  implement  measures  to  correct  any 
noncompliances  with  the  Act  and  the 
regulations  in  this  part; 

(5)  Pav  and  submit  fees  to  AMS  in 
accordance  with  §  205  640:  and 

(6)  C^omply  with,  implement,  and 
carrv  out  any  other  terms  and 
conditions  determined  by  the 
.administrator  to  be  necessarv'. 

(b)  A  private  entity  seeking 
accreditation  as  a  certifv'ing  agent  under 
this  subf)art  must  additionally  agree  to: 

( 1 1  Hold  the  .Secretarv'  harmless  for 
anv  failure  on  the  part  of  the  certifying 
agent  to  carry  out  the  provisions  of  the 
Act  and  the  regulations  in  this  part: 

(2)  Furnish  reasonable  security,  in  an 
amount  and  according  to  such  terms  as 
the  .Administrator  may  by  regulation 
prescribe,  for  the  purpose  of  protecting 
the  rights  of  production  and  handling 
operations  certified  by  such  certifv'ing 


agent  under  the  Act  and  the  regulations 
in  this  part;  and 

(3)  Transfer  to  the  Administrator  and 
make  available  to  the  applicable  State 
organic  program's  governing  State 
official  all  records  or  copies  of  records 
concerning  the  certifying  agent's 
certification  activities  in  the  event  that 
the  certifying  agent  dissolves  or  loses  its 
accreditation;  Provided,  That  such 
transfer  shall  not  apply  to  a  merger,  sale, 
or  other  transfer  of  ownership  of  a 
certifying  agent. 

§205.506    Granting  accredKation. 

(a)  Accreditation  will  be  granted 
when: 

(1)  The  accreditation  appficant  has 
submitted  the  information  required  by 
§§  205.503  through  205.505: 

(2)  The  accreditation  applicant  pays 
the  required  fee  in  accordance  with 

§  205.640(c);  and 

(3)  The  Administrator  determines  that 
the  applicant  for  accreditation  meets  the 
requirements  for  accreditation  as  stated 
in  §  205.501,  as  determined  by  a  review 
of  the  information  submitted  in 
accordance  with  §§  205.503  through 
205.505  and,  if  necessary,  a  review  of 
the  information  obtained  from  a  site 
evaluation  as  provided  for  in  §  205.508. 

(b)  On  making  a  determination  to 
approve  an  application  for 
accreditation,  the  Administrator  will 
notify  the  applicant  of  the  granting  of 
accreditation  in  writing,  stating: 

(1)  The  area(s)  for  which  accreditation 
is  given; 

(2)  The  effective  date  of  the 
accreditation; 

(3)  Any  terms  and  conditions  for  the 
correction  of  minor  noncompliances; 
and 

(4)  For  a  certifying  agent  who  is  a 
private  entity,  the  amount  and  type  of 
security  that  must  be  established  to 
protect  the  rights  of  production  and 
handling  operations  certified  by  such 
certifying  agent. 

(c)  The  accreditation  of  a  certifying 
agent  shall  continue  in  effect  until  such 
time  as  the  certifying  agent  fails  to 
renew  accreditation  as  provided  in 

§  205.510(c),  the  certifying  agent 
voluntarily  ceases  its  certification 
activities,  or  accreditation  is  suspended 
or  revoked  pursuant  to  §  205.665. 

§  205.507    Denial  of  accreditation. 

(a)  If  the  Program  Manager  has  reason 
to  believe,  based  on  a  review  of  the 
information  specified  in  §§205.503 
through  205.505  or  after  a  site 
evaluation  as  specified  in  §205.508.  that 
an  applicant  for  accreditation  is  not  able 
to  comply  or  is  not  in  compliance  with 
the  requirements  of  the  Act  and  the 
regulations  in  this  part,  the  Program 


Manager  shall  provide  a  written 
notification  of  noncompliance  to  the 
applicant.  Such  notification  shall 
provide: 

(1)  A  description  of  each 
noncompliance; 

(2)  The  facts  upon  which  the 
notification  of  noncompliance  is  based; 
and 

(3)  The  date  by  which  the  applicant 
must  rebut  or  correct  each 
noncompliance  and  submit  supporting 
documentation  of  each  such  correction 
when  correction  is  possible. 

(b)  When  each  noncompliance  has 
been  resolved,  the  Program  Manager 
will  send  the  applicant  a  written 
notification  of  noncompliance 
resolution  and  proceed  with  further 
processing  of  the  application. 

(c)  If  an  applicant  fails  to  correct  the 
noncompliances,  fails  to  report  the 
corrections  by  the  date  specified  in  the 
notification  of  noncompliance,  fails  to 
file  a  rebuttal  of  the  notification  of 
noncompliance  by  the  date  specified,  or 
is  unsuccessful  in  its  rebuttal,  the 
Program  Manager  will  provide  the 
applicant  with  written  notification  of 
accreditation  denial.  An  applicant  who 
has  received  written  notification  of 
accreditation  denial  may  apply  for 
accreditation  again  at  any  time  in 
accordance  with  §  205.502,  or  appeal 
the  denial  of  accreditation  in 
accordance  with  §  205.681  by  the  date 
specified  in  the  notification  of 
accreditation  denial. 

(d)  If  the  certifying  agent  was 
accredited  prior  to  the  site  evaluation 
and  the  certifying  agent  fails  to  correct 
the  noncompliances,  fails  to  report  the 
corrections  by  the  date  specified  in  the 
notification  of  noncompliance,  or  fails 
to  file  a  rebuttal  of  the  notification  of 
noncompUance  by  the  date  specified, 
the  Administrator  will  begin 
proceedings  to  suspend  or  revoke  the 
certifying  agent's  accreditation.  A 
certifying  agent  who  has  had  its 
accreditation  suspended  may  at  any 
time,  unless  otherwise  stated  in  the 
notification  of  suspension,  submit  a 
request  to  the  Secretary  for 
reinstatement  of  its  accreditation.  The 
request  must  be  accompanied  by 
evidence  demonstrating  correction  of 
each  noncompUance  and  corrective 
actions  taken  to  comply  with  and 
remain  in  compliance  with  the  Act  and 
the  regidations  in  this  part.  A  certifying 
agent  whose  accreditation  is  revoked 
will  be  ineligible  for  accreditation  for  a 
period  of  not  less  than  3  years  following 
the  date  of  such  determination. 

§  205.508    Site  evaluations. 

(a)  Site  evaluations  of  accredited 
certifying  agents  shall  be  conducted  for 


the  purpose  of  examining  the  certifying 
agent's  operations  and  evaluating  its 
compliance  with  the  Act  and  the 
regulations  of  this  part.  Site  evaluations 
shall  include  an  on-site  review  of  the 
certifying  agent's  certification 
procedures,  decisions,  facilities, 
administrative  and  management 
systems,  and  production  or  handling 
operations  certified  by  the  certifying 
agent.  Site  evaluations  shall  be 
conducted  by  a  representative(s)  of  the 
Administrator. 

(b)  An  initial  site  evaluation  of  an 
accreditation  applicant  shall  be 
conducted  before  or  within  a  reasonable 
period  of  time  after  issuance  of  the 
applicant's  "notification  of 
accreditation."  A  site  evaluation  shall 
be  conducted  after  application  for 
renewal  of  accreditation  but  prior  to  the 
issuance  of  a  notice  of  renewal  of 
accreditation.  One  or  more  site 
evaluations  will  be  conducted  diuing 
the  period  of  accreditation  to  determine 
whether  an  accredited  certifying  agent  is 
complying  with  the  general 
requirements  set  forth  in  §  205.501. 

§  205.509    Peer  review  panel. 

The  Administrator  shall  establish  a 
peer  review  panel  pursuant  to  the 
Federal  Advisory  Conunittee  Act 
(FACA)  (5  U.S.C.  App.  2  et  seq.).  The 
peer  review  panel  shall  be  composed  of 
not  less  than  3  members  who  shall 
annually  evaluate  the  National  Organic 
Program's  adherence  to  the 
accreditation  procedures  in  this  subpart 
F  and  ISO/IEC  Guide  61,  General 
requirements  for  assessment  and 
accreditation  of  certification/registration 
bodies,  and  the  National  Organic 
Program's  accreditation  decisions.  This 
shall  be  accomplished  through  the 
review  of  accreditation  procedures, 
dociunent  review  and  site  evaluation 
reports,  and  accreditation  decision 
documents  or  documentation.  The  peer 
review  panel  shall  report  its  finding,  in 
writing,  to  the  National  Organic 
Program's  Program  Manager. 

§205.510    Annual  report,  recordkeeping, 
and  renewal  of  accreditation. 

(a)  Annual  report  and  fees.  An 
accredited  certifying  agent  must  submit 
aimually  to  the  Administrator,  on  or 
before  the  aimiversary  date  of  the 
issuance  of  the  notification  of 
accreditation,  the  following  reports  and 
fees: 

(1)  A  complete  and  accurate  update  of 
information  submitted  pursuant  to 
§§205.503  and  205.504; 

(2)  Information  supporting  any 
changes  being  requested  in  the  areas  of 
accreditation  described  in  §  205.500; 


(3)  A  description  of  the  measures 
implemented  in  the  previous  year  and 
any  measures  to  be  implemented  in  the 
coming  year  to  satisfy  any  terms  and 
conditions  determined  by  the 
Administrator  to  be  necessarv',  as 
specified  in  the  most  recent  notification 
of  accreditation  or  notice  of  renewal  of 
accreditation: 

(4)  The  results  of  the  most  recent 
performance  evaluations  and  annual 
program  review  and  a  description  of 
adjustments  to  the  certifying  agent's 
operation  and  procedures  implemented 
or  to  be  implemented  in  response  to  the 
performance  evaluations  and  program 
review;  and 

(5)  The  fees  required  in  §  205.640(a). 
fb)  Recordkeeping.  Certifying  agents 

must  maintain  records  according  to  the 
following  schedule: 

(1)  Records  obtained  from  applicants 
for  certification  and  certified  operations 
must  be  maintained  for  not  less  than  5 
years  beyond  their  receipt; 

(2)  Records  created  by  the  certifying 
agent  regarding  applicants  for 
certification  and  certified  operations 
must  be  maintained  for  not  less  than  10 
years  beyond  their  creation;  and 

(3)  Records  created  or  received  by  the 
certifying  agent  pursuant  to  the 
accreditation  requirements  of  this 
subpart  F,  excluding  any  records 
covered  by  §§  205.510(b)(2),  must  be 
maintained  for  not  less  than  5  years 
beyond  their  creation  or  receipt. 

(c)  Renewal  of  accreditation.  (1)  The 
Administrator  shall  send  the  accredited 
certifying  agent  a  notice  of  pending 
expiration  of  accreditation 
approximately  1  year  prior  to  the 
scheduled  date  of  expiration. 

(2)  An  accredited  certifying  agent's 
application  for  accreditation  renewal 
must  be  received  at  least  6  months  prior 
to  the  fifth  anniversary  of  issuance  of 
the  notification  of  accreditation  and 
each  subsequent  renewal  of 
accreditation.  The  accreditation  of 
certifying  agents  who  make  timely 
application  for  renewal  of  accreditation 
will  not  expire  during  the  renewal 
process.  The  accreditation  of  certifying 
agents  who  fail  to  make  timely 
application  for  renewal  of  accreditation 
will  expire  as  scheduled  unless  renewed 
prior  to  the  scheduled  expiration  date. 
Certifying  agents  with  an  expired 
accreditation  must  not  perform 
certification  activities  imder  the  Act  and 
the  regidations  of  this  part. 

(3)  Following  receipt  of  the 
information  submitted  by  the  certifying 
agent  in  accordance  with  paragraph  (a) 
of  this  section  and  the  results  of  a  site 
evaluation,  the  Administrator  will 
determine  whether  the  certifying  agent 
remains  in  compliance  with  the  Act  and 
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the  regulations  of  this  part  and  should 
have  its  accreditation  renewed 

(d)  \otice  of  renewal  of  avcreditation 
Upon  a  determination  that  the  certifying 
agent  is  in  compliance  with  the  Act  and 
the  regulations  of  this  part,  the 
Administrator  will  issue  a  notice  of 
renewal  of  accreditation.  The  notice  of 
renewal  will  specify-  any  terms  and 
conditions  that  must  be  addressed  by 
the  certifying  agent  and  the  time  within 
which  those  terms  and  conditions  must 
be  satisfied. 

(e)  Xoncompliance.  Upon  a 
determination  that  the  certifying  agent 
is  not  in  compliance  with  the  Act  and 
the  regulations  of  this  part,  the 
Administrator  will  initiate  proceedings 
to  suspend  or  revoke  the  certifying 
agent's  accreditation. 

(f)  Amending  accreditation 
Amendment  to  scope  of  an  accreditation 
may  be  requested  at  any  time  The 
application  for  amendment  shall  be  sent 
to  the  Administrator  and  shall  contain 
information  applicable  to  the  requested 
change  in  accreditation,  a  complete  and 
accurate  update  of  the  information 
submitted  pursuant  to  §§  205.503  and 
205.504,  and  the  applicable  fees 
required  in  §  205.640. 

§§205.511-205.599    [Reserved] 
Subpart  G — Administrative 

The  National  List  of  Allowed  and 
Prohibited  Substances 

§205.600  Evaluation  criteria  for  allowed 
and  prohibited  substances,  methods,  and 
ingredients. 

The  following  criteria  will  be  utilized 
in  the  evaluation  of  substances  or 
ingredients  for  the  organic  production 
and  handling  sections  of  the  National 
List: 

(a)  Svnthetic  and  nonsynthetic 
substances  considered  for  inclusion  on 
or  deletion  from  the  National  List  of 
allowed  and  prohibited  substances  will 
be  evaluated  using  the  criteria  spe<.iried 
in  the  Act  (7  U.S.C.  6517  and  6518). 

(b)  In  addition  to  the  criteria  set  forth 
in  the  Act.  any  synthetic  substance  used 
as  a  processing  aid  or  adjuvant  will  be 
evaluated  against  the  following  criteria: 

(1)  The  substance  cannot  be  produced 
from  a  natural  source  and  there  are  no 
organic  substitutes; 

(2)  The  substance's  manufacture,  use. 
and  disposal  do  not  have  adverse  effects 
on  the  environment  and  are  done  in  a 
manner  compatible  with  organic 
handling; 

(3)  The  nutritional  quality  of  the  food 
is  maintained  when  the  substance  is 
used,  and  the  substance,  itself,  or  its 
breakdown  products  do  not  have  an 
adverse  effect  on  human  health  as 


defined  by  applicable  Federal 
regulati(ms; 

(4)  The  substances  primary  use  is  not 
as  a  preservative  or  to  recreate  or 
improve  flavors,  colors,  textures,  or 
nutritive  value  lost  during  processing, 
e.xcept  where  the  replacement  of 
nutrients  is  required  by  law; 

(5)  The  substance  is  listed  as  generally 
recognized  as  safe  (GRAS)  by  Food  and 
Drug  Administration  (FDA)  when  used 
in  accordance  with  FDA's  good 
manufacturing  practices  (GMP)  and 
contains  no  residues  of  heavy  metals  or 
other  contaminants  in  excess  of 
tolerances  set  by  FDA;  and 

(6)  The  substance  is  essential  for  the 
handling  of  organically  produced 
agricultural  products. 

(c)  Nonsynthetics  used  in  organic 
processing  will  be  evaluated  using  the 
criteria  specified  in  the  Act  (7  U.S.C. 
6517  and  6518). 

§205.601     Synthetic  substances  allowed 
for  use  in  organic  crop  production. 

In  accordance  with  restrictions 
specified  in  this  section,  the  following 
svnthetic  substances  may  be  used  in 
organic  crop  production: 

(a)  As  algicide.  disinfectants,  and 
sanitizer.  including  irrigation  system 
cleaning  systems. 

( 1 )  Alcohols. 
(i)  PIthanol. 

(ii)  Isopropanol. 

(2)  c:hlorine  materials — Except.  That, 
residual  chlorine  levels  in  the  water 
shall  not  exceed  the  maximum  residual 
disinfi'ctant  limit  under  the  Safe 
Drinking  Water  Act. 

(i)  Calcium  hypochlorite, 
(ii)  Chlorine  dioxide, 
(iii)  Sodium  hypochlorite. 

(3)  Hvdrogen  peroxide. 

(4)  Soap-based  algicide/demisters. 

(b)  As  herbicides,  weed  barriers,  as 
applicable. 

(1)  Herbicides,  soap-based — for  use  in 
farmstead  maintenance  (roadways, 
ditches,  right  of  ways,  building 
perimeters)  and  ornamental  crops. 

(2)  Mulches. 

(i)  Newspaper  or  other  recycled  paper, 
without  glossy  or  colored  inks. 

(ii)  Plastic  mulch  and  covers 
(petroleum-based  other  than  polyvinyl 
chloride  (PVC)). 

(c)  As  compost  feedstocks — 
Newspapers  or  other  recycled  paper, 
without  glossy  or  colored  inks. 

(d)  As  animal  repellents — Soaps, 
ammonium — for  use  as  a  large  animal 
repellant  only,  no  contact  with  soil  or 
edible  portion  of  crop. 

(e)  As  insecticides  (including 
acaricides  or  mite  control). 

(1)  Ammonium  carbonate — for  use  as 
bait  in  insect  traps  only,  no  direct 
contact  with  crop  or  soil. 


(2)  Boric  acid — structural  pest  control, 
no  direct  contact  with  organic  food  or 
crops. 

(3)  Elemental  sulfur. 

(4)  Lime  sulfur— including  calcium 
polvsulfide. 

(5)  Oils,  horticultural— narrow  range 
oils  as  dormant,  suffocating,  and 
summer  oils. 

(6)  Soaps,  insecticidal. 

(7)  Sticky  traps/barriers. 

(f)  As  insect  attractants — Pheromones. 

(g)  As  rodenticides. 

(1)  Sulfur  dioxide — underground 
rodent  control  only  (smoke  bombs). 

(2)  Vitamin  Dv  " 

(h)  As  slug  or  snail  bait — None, 
(i)  As  plant  disease  control. 

(1)  Coppers,  fixed — copper  hydroxide, 
copper  oxide,  copper  oxychloride. 
includes  products  exempted  from  EPA 
tolerance.  Provided,  That,  copper-based 
materials  must  be  used  in  a  manner  that 
minimizes  accumulation  in  the  soil  and 
shall  not  be  used  as  herbicides. 

(2)  Copper  sulfate — Substance  must 
be  used  in  a  manner  that  minimizes 
accumulation  of  copper  in  the  soil. 

(3)  Hydrated  lime — must  be  used  in  a 
manner  that  minimizes  copper 
accumulation  in  the  soil. 

(4)  Hydrogen  peroxide. 

(5)  Lime  sulfur. 

(6)  Oils,  horticultural,  narrow  range 
oils  as  dormant,  suffocating,  and 
summer  oils. 

(7)  Potassium  bicarbonate. 

(8)  Elemental  sulfur. 

(9)  Streptomycin,  for  fire  blight 
control  in  apples  and  pears  only. 

(10)  Tetracycline  (oxytetracycline 
calcium  complex),  for  fire  blight  control 
only. 

(j)  As  plant  or  soil  amendments. 

(1)  Aquatic  plant  extracts  (other  than 
hydrolyzed) — Extraction  process  is 
limited  to  the  use  of  potassium 
hvdroxide  or  sodium  hydroxide;  solvent 
amount  used  is  limited  to  that  amount 
necessary  for  extraction. 

(2)  Elemental  sulfur. 

(3)  Humic  acids — nattirally  occurring 
deposits,  water  and  alkali  extracts  only. 

(4)  Lignin  sulfonate — chelating  agent, 
dust  suppressant,  floatation  agent. 

(5)  Magnesium  sulfate — allowed  with 
a  documented  soil  deficiency. 

(6)  Micronutrients — not  to  be  used  as 
a  defoliant,  herbicide,  or  desiccant. 
Those  made  from  nitrates  or  chlorides 
are  not  allowed.  Soil  deficiency  must  be 
documented  by  testing. 

(i)  Soluble  boron  products. 

(ii)  Sulfates,  carbonates,  oxides,  or 
silicates  of  zinc,  copper,  iron, 
manganese,  molybdenum,  selenium, 
and  cobalt. 

(7)  Liquid  fish  products — can  be  pH 
adjusted  with  sulfuric,  citric  or 


phosphoric  acid.  The  amount  of  acid 
used  shall  not  exceed  the  minimum 
needed  to  lower  the  pH  to  3.5. 

(8)  Vitamins,  Bi,  C,  and  E. 

(k)  As  plant  growth  regulators — 
Ethylene — for  regulation  of  pineapple 
flowering. 

(1)  As  floating  agents  in  postharvest 
handling. 

(1)  Lignin  sulfonate. 

(2)  Sodium  silicate — for  tree  fruit  and 
fiber  processing. 

(m)  As  synthetic  inert  ingredients  as 
classified  by  the  Environmental 
Protection  Agency  (EPA),  for  use  with 
nonsynthetic  substances  or  synthetic 
substances  listed  in  this  section  and 
used  as  an  active  pesticide  ingredient  in 
accordance  with  any  limitations  on  the 
use  of  such  substances. 

(1)  EPA  List  4— Inerts  of  Minimal 
Concern. 

(nMz)  [Reserved] 

§205.602    Nonsynthetic  substances 
prohHaited  for  use  in  organic  crop 
production. 

The  following  nonsynthetic 
substances  may  not  be  used  in  organic 
crop  production: 

(a)  Ash  from  manure  burning. 

(b)  Arsenic. 

(c)  Lead  salts. 

(d)  Sodium  fluoaluminate  (mined). 

(e)  Strychnine. 

.  (f)  Tobacco  dust  (nicotine  sulfate). 

(g)  Potassium  chloride — imless 
derived  from.a  mined  source  and 
applied  in  a  manner  that  minimizes 
chloride  accumulation  in  the  soil. 

(h)  Sodium  nitrate — unless  use  is 
restricted  to  no  more  than  20%  of  the 
crop's  total  nitrogen  requirement. 

(i)-(z)  [Reserved] 

§  205.603    Synttietic  substances  allowed 
for  use  in  organic  livestock  production. 

In  accordance  with  restrictions 
specified  in  this  section  the  following 
synthetic  substances  may  be  used  in 
organic  livestock  production: 

(a)  As  disinfectants,  sanitizer,  and 
medical  treatments  as  applicable. 

(1)  Alcohols. 

(i)  Ethanol — disinfectant  and  sanitizer 
only,  prohibited  as  a  feed  additive, 
(ii)  Isopropanol — disinfectant  only. 

(2)  Aspirin — approved  for  health  care 
use  to  reduce  inflanunation 

(3)  Chlorine  materials — disinfecting 
and  sanitizing  facilities  and  equipment. 
Residual  chlorine  levels  in  the  water 
shall  not  exceed  the  maximimi  residual 
disinfectant  limit  under  the  Safe 
Drinking  Water  Act. 

(i)  Calciima  hypochlorite, 
(ii)  Chlorine  dioxide, 
(iii)  Sodium  hypochlorite. 

(4)  Chlorohexidine — Allowed  for 
surgical  procedures  conducted  by  a 


veterinarian.  Allowed  for  u§e  as  a  teat 
dip  when  alternative  germicidal  agents 
and/or  physical  barriers  have  lost  their 
effectiveness. 

(5)  Electrolytes — without  antibiotics. 

(6)  Glucose. 

(7)  Glycerin — Allowed  as  a  livestock 
teat  dip,  must  be  produced  through  the 
hydrolysis  of  fats  or  oils. 

(8)  Iodine. 

(9)  Hydrogen  peroxide. 

(10)  Magnesium  sulfate. 

(11)  Oxytocin — use  in  postparturition 
therapeutic  applications. 

(12)  Parasiticides — Ivermectin — 
prohibited  in  slaughter  stock,  allowed  in 
emergency  treatment  for  dairy  and 
breeder  stock  when  organic  system 
plan-approved  preventive  management 
does  not  prevent  infestation.  Milk  or 
milk  products  from  a  treated  animal 
cannot  be  labeled  as  provided  for  in 
subpart  D  of  this  part  for  90  days 
following  treatment.  In  breeder  stock, 
treatment  cannot  occur  during  the  last 
third  of  gestation  if  the  progeny  will  be 
sold  as  organic  and  must  not  hie  used 
during  the  lactation  period  of  breeding 
stock. 

(13)  Phosphoric  acid — allowed  as  an 
equipment  cleaner.  Provided,  That,  no 
direct  contact  with  organically  managed 
livestock  or  land  occurs. 

(14)  Biologies — Vaccines. 

(b)  As  topical  treatment,  external 
parasiticide  or  local  anesthetic  as 
applicable. 

(1)  Iodine. 

(2)  Lidocaine — as  a  local  anesthetic. 
Use  requires  a  withdrawal  period  of  90 
days  after  administering  to  livestock 
intended  for  slaughter  and  7  days  after 
administering  to  dairy  animals. 

(3)  Lime,  hydrated — (bordeaux 
mixes),  not  permitted  to  cauterize 
physical  alterations  or  deodorize  animal 
wastes. 

(4)  Mineral  oil — for  topical  use  and  as 
a  lubricant. 

(5)  Procaine — as  a  local  anesthetic, 
use  requires  a  withdrawal  period  of  90 
days  after  administering  to  livestock 
intended  for  slaughter  and  7  days  after 
administering  to  dairy  animals. 

(6)  Copper  sulfate. 

(c)  As  feed  supplements — Milk 
replacers  without  antibiotics,  as 
emergency  use  only,  no  noiunilk 
products  or  products  from  BST  treated 
animals. 

(d)  As  feed  additives. 

(1)  Trace  minerals,  used  for 
enrichment  or  fortification  when  FDA 
approved,  including: 

(i)  Copper  sulfate. 

(ii)  Magnesium  sulfate. 

(2)  Vitamins,  used  for  enrichment  or 
fortification  when  FDA  approved. 

(e)  As  synthetic  inert  ingredients  as 
classified  by  the  Environmental 


Protection  Agency  (EPA),  for  use  with 
nonsynthetic  substances  or  a  synthetic 
substances  listed  in  this  section  and 
used  as  an  active  pesticide  ingredient  in 
accordance  with  any  limitations  on  the 
use  of  such  substances. 

(f)  EPA  Ust  4— hierts  of  Minimal 
Concern. 

(g)-{z)  [Reserved] 

§205.604    Nonsynthetic  substances 
prohibited  for  use  in  organic  livestocli 
production. 

The  following  nonsynthetic 
substances  may  not  be  used  in  organic 
livestock  production: 

(a)  Strychnine. 

(b)-(z)  [Reserved] 

§205.605    Nonagricuttural  (nonorganic) 
substances  allowed  as  ingredients  in  or  on 
processed  products  labeled  as  "organic"  or 
"made  with  organic  (specified  ingredients 
or  food  group(s))." 

The  following  nonagricultural 
substances  may  be  used  as  ingredients 
in  or  on  processed  products  labeled  as 
"organic"  or  "made  with  organic 
(specified  ingredients  or  food  group{s))" 
only  in  accordance  with  any  restrictions 
specified  in  this  section. 

(a)  Nonsynthetics  allowed: 

(1)  Acids, 
(i)  Alginic. 

(ii)  Citric — produced  by  microbial 
fermentation  of  carbohydrate 
substances. 

(iii)  Lactic. 

(2)  Bentonite. 

(3)  Calcium  carbonate. 

(4)  Calcium  chloride. 

(5)  Colors,  nonsynthetic  sources  only. 

(6)  Dairy  cultures. 

(7)  Diatomaceous  earth — food  filtering 
aid  only. 

(8)  Enzymes — must  be  derived  from 
edible,  nontoxic  plants,  nonpathogenic 
fungi,  or  nonpathogenic  bacteria. 

(9)  Flavprs,  nonsynthetic  sources  only 
and  must  not  be  produced  using 
synthetic  solvents  and  carrier  systems  or 
any  artificial  preservative. 

(10)  Kaolin. 

(11)  Magnesium  sulfate,  nonsynthetic 
sources  only. 

(12)  Nitrogen — oil-free  grades. 

(13)  Oxygen — oil-free  grades. 

(14)  Perlite — for  use  only  as  a  filter 
aid  in  food  processing. 

(15)  Potassium  chloride. 

(16)  Potassium  iodide. 

(17)  Sodium  bicarbonate. 

(18)  Sodium  carbonate. 

(19)  Waxes — nonsynthetic. 
(i)  Carnauba  wax. 

(ii)  Wood  resin. 

(20)  Yeast — nonsynthetfc.  growth  on 
petrochemical  substrate  and  sulfite 
waste  liquor  is  prohibited. 

(i)  Autolysate. 
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(ii)  Bakers, 
(iii)  Brewers, 
(iv)  Nutritional. 

(v)  Smoked — nonsynthetic  smoke 
flavoring  process  must  be  documented, 
(b)  Synthetics  allowed: 

(1)  Alginates. 

(2)  Ammonium  bicarbonate — for  use 
only  as  a  leavening  agent. 

(3)  Anunonium  carbonate — for  use 
only  as  a  leavening  agent 

(4)  Ascorbic  acid. 

(5)  Calcium  citrate. 

(6)  Calcium  hydroxide. 

(7)  Calcium  phosphates  (monobasic, 
dibasic,  and  tribasic) 

(8)  Carbon  dioxide 

(9)  Chlorine  materials — disinfecting 
and  sanitizing  food  contact  surfaces. 
Except.  That,  residual  chlorine  levels  in 
the  water  shall  not  exceed  the  maximum 
residual  disinfectant  limit  under  the 
Safe  Drinking  Water  .\ct 

(i)  Calcium  hypochlorite. 

(ii)  Chlorine  dioxide 

(iii)  Sodium  hypochlorite. 

(10)  Ethylene — allowed  for 
posthar\est  ripening  of  tropical  fruit. 

(11)  Ferrous  sulfate — for  iron 
enrichment  or  fortification  of  foods 
when  required  by  regulation  or 
recommended  (independent 
organization). 

(12)  Glycerides  (mono  and  di) — for 
use  onlv  in  drum  drv'ing  of  food. 

(13)  Glvcenn— produced  by 
hydrolysis  of  fats  and  oils. 

(14)  Hydrogen  peroxide. 

(15)  Lecithin — bleached. 

(16)  Magnesium  carbonate — for  use 
onlv  in  agricultural  products  labeled 
"made  with  organic  (specified 
ingredients  or  food  group(s)).' 
prohibited  in  agricultural  products 
labeled  "organic" 

(17)  Magnesium  chloride — derived 
from  sea  water 

(18)  Magnesium  stearate — for  use  onlv 
in  agricultural  products  labeled  "made 
with  organic  (specified  ingredients  or 
food  group(s))."  prohibited  in 
agricultural  products  labeled  "organic". 

(19)  Nutrient  vitamins  and  minerals, 
in  accordance  with  21  CFR  104  20, 
Nutritional  Quality  Guidelines  For 
Foods. 

(20)  Ozone. 

(21)  Pectin  (low-methoxy) 

(22)  Phosphoric  acid — cleaning  of 
food-contact  surfaces  and  equipment 
only 

(23)  Potassium  acid  tartrate. 

(24)  Potassium  tartrate  made  from 
tartaric  acid 

(25)  Potassium  carbonate. 

(26)  Potassium  citrate. 

(27)  Potassium  hydroxide' — prohibited 
for  use  in  lye  peeling  of  fruits  and 
vegetables. 


(28)  Potassium  iodide — for  use  only  in 
agricultural  products  labeled  "made 
with  organic  (specified  ingredients  or 
food  gri)up(s))."  prohibited  in 
agricultural  products  labeled  "organic". 

(29)  Potassium  phosphate — for  use 
onlv  in  agricultural  products  labeled 
"made  with  organic  (specific 
ingredients  or  food  grnup(s))," 
prohibited  in  agricultural  products 
labeled  "organic". 

(30)  Silicon  dioxide. 

(31)  Sodium  citrate. 

(32)  Sodium  hydroxide — prohibited 
for  use  in  Ive  peeling  of  fruits  and 
vegetables. 

(33)  Sodium  phosphates— for  use  only 
in  dairv  foods. 

(34)  Sulfur  dioxide — for  use  only  in 
wine  labeled  "made  with  organic 
grapes."  Provided.  That,  total  sulfite 
concentration  does  not  exceed  100  ppm, 

(35)  Tocopherols — derived  from 
vegetable  oil  when  rosemar>'  extracts  are 
nut  a  suitable  alternative. 

(36)  Xanthan  gum. 
(c)-{z)  (Reserved) 

§205.606    NonorganJcalty  produced 
agricultural  products  allowed  as  Ingredients 
in  or  on  processed  products  labeled  as 
"organic"  or  "made  with  organic  (specified 
ingredients  or  food  group<s))." 

The  following  nonorganically 
produced  agricultural  products  may  be 
used  as  ingredients  in  or  on  processed 
products  labeled  as  "organic"  or  "made 
with  organic  (specified  ingredients  or 
food  group(s))"  only  in  accordance  with 
anv  restrictions  specified  in  this  section. 

Any  nonorganically  produced 
agricultural  product  may  be  used  in 
accordance  with  the  restrictions 
specified  in  this  section  and  when  the 
product  is  not  commercially  available  in 
organic  form 

(a)  C'ornstarch  (native) 

(b)  Gums — water  extracted  only 
(arabic.  guar,  locust  bean,  carob  bean) 

(c)  Kelp — for  use  only  as  a  thickener 
and  dietary  supplement 

(d)  Lecithin — unbleached 

(e)  Pectin  (high-methoxy) 

§  205.607    Amending  the  National  List. 

(a)  Any  person  may  petition  the 
National  Organic  Standard  Board  for  the 
purpose  of  having  a  substance  evaluated 
by  the  Board  for  recommendation  to  the 
Secretarv  for  inclusion  on  or  deletion 
from  the  National  List  in  accordance 
with  the  Act. 

(b)  A  person  petitioning  for 
amendment  of  the  National  List  should 
request  a  copy  of  the  petition 
procedures  from  the  L'SDA  at  the 
addressing  205.607(c). 

(c)  A  petition  to  amend  the  National 
List  must  be  submitted  to;  Program 


Manager,  USDA/AMS/TMP/NOP,  Room 
2945.  South  Building,  P.O.  Box  96456, 
Washington.  DC  20090-6456. 

§§205.60&-205.619    [Reserved] 

State  Organic  Programs 

§  205.620    Requirements  of  State  organic 
programs. 

(a)  A  State  may  establish  a  State 
organic  program  for  production  and 
handling  operations  within  the  State 
which  produce  and  handle  organic 
agricultural  products. 

(b)  A  State  organic  program  must  meet 
the  requirements  for  organic  programs 
specified  in  the  Act. 

(c)  A  State  organic  program  may 
contain  more  restrictive  requirements 
because  of  environmental  conditions  or 
the  necessity  of  specific  production  or 
handling  practices  particular  to  the 
State  or  region  of  the  United  States, 

(d)  A  State  organic  program  must 
assume  enforcement  obligations  in  the 
State  for  the  requirements  of  this  part 
and  any  more  restrictive  requirements 
approved  by  the  Secretary. 

(e)  A  State  organic  program  and  any 
amendments  to  such  program  must  be 
approved  by  the  Secretary  prior  to  being 
implemented  by  the  State. 

§  205.621    Submission  and  determination 
of  proposed  State  organic  programs  and 
amendments  to  approved  State  organic 
programs. 

(a)  A  State  organic  program's 
governing  State  official  must  submit  to 
the  Secretary'  a  proposed  State  organic 
program  and  any  proposed  amendments 
to  such  approved  program. 

(1)  Such  submission  must  contain 
supporting  materials  that  include 
statutory  authorities,  program 
description,  documentation  of  the 
environmental  conditions  or  specific 
production  and  handling  practices 
particular  to  the  State  which  necessitate 
more  restrictive  requirements  than  the 
requirements  of  this  part,  and  other 
information  as  may  be  required  by  the 
Secretary. 

(2)  Submission  of  a  request  for 
amendment  of  an  approved  State 
organic  program  must  contain 
supporting  materials  that  include  an 
explanation  and  documentation  of  the 
environmental  conditions  or  specific 
production  and  handling  practices 
particular  to  the  State  or  region,  which 
necessitates  the  proposed  amendment. 
Supporting  material  also  must  explain 
how  the  proposed  amendment  furthers 
and  is  consistent  with  the  purposes  of 
the  Act  and  the  regulations  of  this  part. 

(b)  Within  6  months  of  receipt  of 
submission,  the  Secretary'  will:  Notify 
the  State  organic  program's  governing 


State  official  of  approval  or  disapproval 
of  the  proposed  program  or  amendment 
of  an  approved  program  and.  if 
disapproved,  the  reasons  for  the 
disapproval. 

(c)  After  receipt  of  a  notice  of 
disapproval,  the  State  organic  program's 
governing  State  official  may  submit  a 
revised  State  organic  program  or 
amendment  of  such  a  program  at  any 
time. 

§  205.622    Review  of  approved  State 
organic  programs. 

The  Secretary  will  review  a  State 
organic  program  not  less  than  once 
during  each  5-year  period  following  the 
date  of  the  initial  program  approval.  The 
Secretary  will  notify  the  State  organic 
program's  governing  State  official  of 
approval  or  disapproval  of  the  program 
within  6  months  after  initiation  of  the 
review. 

§§205.623-205.639    [Reserved] 
Fees 

§  205.640    Fees  and  other  charges  for 
accreditation. 

Fees  and  other  charges  equal  as  nearly 
as  may  be  to  the  cost  of  the  accreditation 
services  rendered  imder  the  regulations, 
including  initial  accreditation,  review  of 
annual  reports,  and  renewal  of 
accreditation,  shall  be  assessed  and 
collected  from  applicants  for  initial 
accreditation  and  accredited  certifying 
agents  submitting  annual  reports  or 
seeking  renewal  of  accreditation  in 
accordance  with  the  following 
provisions: 

(a)  Fees-for-service.  (1)  Except  as 
otherwise  provided  in  this  section,  fees- 
for-service  shall  be  based  on  the  time 
required  to  render  the  service  provided 
calculated  to  the  nearest  15-minute 
period,  including  the  review  of 
applications  and  accompanying 
documents  and  information,  evaluator 
travel,  the  conduct  of  on-site 
evaluations,  review  of  annual  reports 
and  updated  documents  and 
information,  and  the  time  required  to 
prepare  reports  and  any  other 
documents  in  cormection  with  the 
performance  of  service.  The  hourly  rate 
shall  be  the  same  as  that  charged  by  the 
Agricultural  Marketing  Service,  through 
its  Quality  Systems  Certification 
Program,  to  certification  bodies 
requesting  conformity  assessment  to  the 
International  Organization  for 
Standardization  "General  Requirements 
for  Bodies  Operating  Product 
Certification  Systems"  (ISO  Guide  65). 

(2)  Applicants  for  inidal  accreditation 
and  accredited  certifying  agents 
submitting  annual  reports  or  seeking 
renewal  of  accreditation  during  the  first 


18  months  following  the  effective  date 
of  subpart  F  of  this  part  shall  receive 
service  without  incurring  an  hourly 
charge  for  service. 

(3)  Applicauits  for  iniUal  accreditation 
and  renewal  of  accreditation  must  pay 
at  the  time  of  application,  effective  18 
months  foUowdng  February  20,  2001,  a 
nonrefundable  fee  of  $500.00  which 
shall  be  applied  to  the  applicant's  fees- 
for-service  accoxmt. 

(b)  Travel  charges.  When  service  is 
requested  at  a  place  so  distant  from  the 
evaluator's  headquarters  that  a  total  of 
one-half  hour  or  more  is  required  for  the 
evaluator(s)  to  travel  to  such  place  and 
back  to  the  headquarters  or  at  a  place  of 
prior  assignment  on  circuitous  routing 
requiring  a  total  of  one-half  hour  or 
more  to  travel  to  the  next  place  of 
assignment  on  the  circuitous  routing, 
the  charge  for  such  service  shall  include 
a  mileage  charge  administratively 
determined  by  the  U.S.  Department  of 
Agriculture  and  travel  tolls,  if 
applicable,  or  such  travel  prorated 
among  all  the  applicants  and  certifying 
agents  furnished  the  service  involved  on 
an  equitable  basis  or,  when  the  travel  is 
made  by  public  transportation 
(including  hired  vehicles),  a  fee  equal  to 
the  actual  cost  thereof.  Travel  charges 
shall  become  effective  for  all  applicants 
for  initial  accreditation  and  accredited 
certifying  agents  on  February  20,  2001. 
The  applicant  or  certifying  agent  will 
not  be  charged  a  new  mileage  rate 
without  notification  before  the  service  is 
rendered. 

(c)  Per  diem  charges.  When  service  is 
requested  at  a  place  away  from  the 
evaluator's  headquarters,  the  fee  for 
such  service  shall  include  a  per  diem 
charge  if  the  employee(s)  performing  the 
service  is  paid  per  diem  in  accordance 
with  existing  travel  regulations.  Per 
diem  charges  to  applicants  and 
certifying  agents  will  cover  the  same 
period  of  time  for  which  the  evaluator(s) 
receives  per  diem  reimbursement.  The 
per  diem  rate  will  be  administratively 
determined  by  the  U.S.  Department  of 
Agriculture.  Per  diem  charges  shall 
become  effective  for  all  applicants  for 
initial  accreditation  and  accredited 
certifying  agents  on  February  20,  2001 . 
The  applicant  or  certifying  agent  will 
not  be  charged  a  new  per  diem  rate 
without  notification  before  the  service  is 
rendered. 

(d)  Other  costs.  When  costs,  other 
than  costs  specified  in  paragraphs  (a), 
(b),  and  (c)  of  this  section,  are  associated 
with  providing  the  services,  the 
applicant  or  certifying  agent  will  be 
charged  for  these  costs.  Such  costs 
include  but  are  not  limited  to 
equipment  rental,  photocopying, 
delivery,  facsimile,  telephone,  or 


translation  charges  incurred  in 
association  with  accreditation  services. 
The  amount  of  the  costs  charged  will  be 
determined  administratively  by  the  U.S. 
Department  of  Agriculture.  Such  costs 
shall  become  effective  for  all  applicants 
for  initial  accreditation  and  accredited 
certifying  agents  on  February  20,  2001. 

§  205.641     Payment  of  fees  and  other 
charges. 

(a)  Applicants  for  initial  accreditation 
and  renewal  of  accreditation  must  remit 
the  nonrefundable  fee,  pursuant  to 

§  205.640(a)(3),  along  with  their 
application.  Remittance  must  be  made 
payable  to  the  Agricultural  Marketing 
Service,  USDA,  and  mailed  to:  Program 
Manager,  USDA-AMS-TMP-NOP, 
Room  2945-South  Building,  P.O.  Box 
96456.  Washington,  DC  20090-6456  or 
such  other  address  as  required  by  the 
Program  Manager. 

(b)  Payments  for  fees  and  other 
charges  not  covered  under  paragraph  (a) 
of  this  section  must  be: 

(1)  Received  by  the  due  date  shown 
on  the  bill  for  collection; 

(2)  Made  payable  to  the  Agricultural 
Marketing  Service.  USDA;  and 

(3)  Mailed  to  the  address  provided  on 
the  bill  for  collection. 

(c)  The  Administrator  shall  assess 
interest,  penalties,  and  administrative 
costs  on  debts  not  paid  by  the  due  date 
shown  on  a  bill  for  collection  and 
collect  delinquent  debts  or  refer  such 
debts  to  the  Department  of  Justice  for 
litigation. 

§  205.642    Fees  and  other  charges  for 
certification. 

Fees  charged  by  a  certifying  agent 
must  be  reasonable,  and  a  certifying 
agent  shall  charge  applicants  for 
certification  and  certified  production 
and  handling  operations  only  those  fees 
and  charges  that  it  has  filed  with  the 
Administrator.  The  certifying  agent 
shall  provide  each  applicant  with  an 
estimate  of  the  total  cost  of  certification 
and  an  estimate  of  the  annual  cost  of 
updating  the  certification.  The  certifying 
agent  may  require  applicants  for 
certification  to  pay  at  the  time  of 
application  a  nonrefundable  fee  which 
shall  be  appUed  to  the  applicant's  fees- 
for-service  account.  The  certifying  agent 
may  set  the  nonrefundable  portion  of 
certification  fees:  however,  the 
nonrefundable  portion  of  certification 
fees  must  be  explained  in  the  fee 
schedule  submitted  to  the 
Administrator.  The  fee  schedule  must 
explain  what  fee  amounts  are 
nonrefundable  and  at  what  stage  during 
the  certification  process  fees  become 
nonrefundable.  The  certifying  agent 
shall  provide  all  persons  inquiring 
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about  the  application  process  with  a 
copy  of  Its  fee  schedule 

§§  205.643-205.649    [Reserved] 

Compliance 

§205.660    General. 

(a)  The  National  Organic  Program's 
Program  Manager,  on  behalf  of  the 
Secretarv-.  may  inspect  and  review 
certified  production  and  handling 
operations  and  accredited  certif\ing 
agents  for  compliance  with  the  .■Xct  or 
regulations  in  this  part. 

(b)  The  Program  Manager  may  initiate 
suspension  or  revocation  proceedings 
against  a  certified  operation; 

(1)  When  the  Program  Manager  has 
reason  to  believe  that  a  certified 
operation  has  violated  or  is  not  in 
compliance  with  the  Act  or  regulations 
in  this  part:  or 

(2)  When  a  certifv'ing  agent  or  a  State 
organic  programs  governing  State 
official  fails  to  take  appropriate  action  to 
enforce  the  Act  or  regulations  in  this 
part. 

(c)  The  Program  Manager  may  initiate 
suspension  or  revocation  of  a  certifying 
agent's  accreditation  if  the  certifying 
agent  fails  to  meet,  conduct,  or  maintain 
accreditation  requirements  pursuant  to 
the  .\ct  or  this  part. 

(d)  Each  notification  of 
noncompliance,  rejection  of  mediation, 
noncompliance  resolution,  proposed 
suspension  or  revocation,  and 
suspension  or  revocation  issued 
pursuant  to  §  205.662,  §  205.663.  and 

§  205.665  and  each  response  to  such 
notification  must  be  sent  to  the 
recipient's  place  of  business  via  a 
deliverv  service  which  provides  dated 
return  receipts. 

§205.661    Investigation  of  certified 
operations. 

(a)  A  certifying  agent  may  investigate 
complaints  of  noncompliance  with  the 
.\ct  or  regulations  of  this  part 
concerning  production  and  handling 
operations  certified  as  organic  by  the 
certifying  agent.  A  certifv'ing  agent  must 
notifv-  the  Program  Manager  of  all 
compliance  proceedings  and  actions 
taken  pursuant  to  this  part. 

(b)  A  State  organic  program's 
governing  State  official  may  investigate 
complaints  of  noncompliance  with  the 
Act  or  regulations  in  this  part 
concerning  organic  production  or 
handling  operations  operating  in  the 
State. 

§205.662    Noncompliance  procedure  for 
certified  operations. 

(a)  S'otification.  When  an  inspection, 
review,  or  investigation  of  a  certified 
operation  by  a  certifying  agent  or  a  State 


organic  program's  governing  State 
offic  ial  reveals  any  noncompliance  with 
the  Act  or  regulations  in  this  part,  a 
written  notification  of  noncompliance 
shall  be  sent  to  the  certified  operation. 
Such  notification  shall  provide: 

(1)  A  description  of  each 
noncompliance: 

(2)  The  facts  upon  which  the 
notification  of  noncompliance  is  based; 

and 

(3)  The  date  by  which  the  certified 
operation  must  rebut  or  correct  each 
noncompliance  and  submit  supporting 
documentation  of  each  such  correction 
when  correction  is  possible. 

(b)  Resolution.  Wnen  a  certified 
operation  demonstrates  that  each 
noncompliance  has  been  resolved,  the 
certifying  agent  or  the  State  organic 
program's  governing  State  official,  as 
applicable,  shall  send  the  certified 
operation  a  written  notification  of 
noncompliance  resolution. 

(c)  Proposed  suspension  or 
revocation.  When  rebuttal  is 
unsuccessful  or  correction  of  the 
noncompliance  is  not  completed  within 
the  prescribed  time  period,  the 
certifv'ing  agent  or  State  organic 
program's  governing  State  official  shall 
send  the  certified  operation  a  written 
notification  of  proposed  suspension  or 
revocation  of  certification  of  the  entire 
operation  or  a  portion  of  the  operation, 
as  applicable  to  the  noncompliance. 
When  correction  of  a  noncompliance  is 
not  possible,  the  notification  of 
noncompliance  and  the  proposed 
suspension  or  revocation  of  certification 
may  be  combined  in  one  notification. 
The  notification  of  proposed  suspension 
or  revocation  of  certification  shall  state: 

(1)  The  reasons  for  the  proposed 
suspension  or  revocation; 

(2)  The  proposed  effective  date  of 
such  suspension  or  revocation; 

(3)  The  impact  of  a  suspension  or 
revocation  on  future  eligibility  for 
certification;  and 

(4)  The  right  to  request  mediation 
pursuant  to  ^  205.663  or  to  file  an 
appeal  pursuant  to  §  205.681. 

(d)  Willful  violations. 
Notwithstanding  paragraph  (a)  of  this 
section,  if  a  certifv'ing  agent  or  State 
organic  program's  governing  State 
official  has  reason  to  believe  that  a 
certified  operation  has  willfully  violated 
the  Act  or  regulations  in  this  part,  the 
certifying  agent  or  State  organic 
program's  governing  State  official  shall 
send  the  certified  operation  a 
notification  of  proposed  suspension  or 
revocation  of  certification  of  the  entire 
operation  or  a  portion  of  the  operation, 
as  applicable  to  the  noncompliance. 

(e)  Suspension  or  revocation.  (1)  If  the 
certified  operation  fails  to  correct  the 


noncompliance,  to  resolve  the  issue 
through  rebuttal  or  mediation,  or  to  file 
an  appeal  of  the  proposed  suspension  or 
revocation  of  certification,  the  certifying 
agent  or  State  organic  program's 
governing  State  official  shall  send  the 
certified  operation  a  written  notification 
of  suspension  or  revocation. 

(2)  A  certifying  agent  or  State  organic 
program's  governing  State  official  must 
not  send  a  notification  of  suspension  or 
revocation  to  a  certified  operation  that 
has  requested  mediation  pursuant  to 
§  205.663  or  filed  an  appeal  pursuant  to 
§  205.681.  while  final  resolution  of 
either  is  pending. 

(f)  Eligibility.  (D  A  certified  operation 
whose  certification  has  been  suspended 
under  this  section  may  at  any  time, 
unless  otherwise  stated  in  the 
notification  of  suspension,  submit  a 
request  to  the  Secretary  for 
reinstatement  of  its  certification.  The 
request  must  be  accompanied  by 
evidence  demonstrating  correction  of 
each  noncompliance  and  corrective 
actions  taken  to  comply  with  and 
remain  in  compliance  with  the  Act  and 
the  regulations  in  this  part. 

(2)  A  certified  operation  or  a  person 
responsibly  connected  with  an 
operation  whose  certification  has  been 
revoked  will  be  ineligible  to  receive 
certification  for  a  period  of  5  years 
following  the  date  of  such  revocation. 
Except.  That,  the  Secretary  may,  when 
in  the  best  interest  of  the  certification 
program,  reduce  or  eliminate  the  period 
of  ineligibility. 

(g)  Violations  of  Act.  In  addition  to 
suspension  or  revocation,  any  certified 
operation  that: 

(1)  Knowingly  sells  or  labels  a 
product  as  organic,  except  in 
accordance  with  the  Act,  shall  be 
subject  to  a  civil  penalty  of  not  more 
than  $10,000  per  violation. 

(2)  Makes  a  false  statement  under  the 
Act  to  the  Secretary,  a  State  organic 
program's  governing  State  official,  or  a 
certifying  agent  shall  be  subject  to  the 
provisions  of  section  1001  of  title  18, 
United  States  Code. 

§205.663    Mediation. 

Any  dispute  with  respect  to  denial  of 
certification  or  proposed  suspension  or 
revocation  of  certification  under  this 
part  may  be  mediated  at  the  request  of 
the  applicant  for  certification  or 
certified  operation  and  with  acceptance 
by  the  certifying  agent.  Mediation  shall 
be  requested  in  writing  to  the  applicable 
certifying  agent.  If  the  certifying  agent 
rejects  the  request  for  mediation,  the 
certifying  agent  shall  provide  written 
notification  to  the  applicant  for 
certification  or  certified  operation.  The 
written  notification  shall  advise  the 


applicant  for  certification  or  certified 
operation  of  the  right  to  request  an 
appeal,  pursuant  to  §  205.681,  within  30 
days  of  the  date  of  the  written 
notification  of  rejection  of  the  request 
for  mediation.  If  mediation  is  accepted 
by  the  certifying  agent,  such  mediation 
shall  be  conducted  by  a  qualified 
mediator  mutually  agreed  upon  by  the 
parties  to  the  mediation.  If  a  State 
organic  program  is  in  effect,  the 
mediation  procedures  established  in  the 
State  organic  program,  as  approved  by 
the  Secretary,  will  be  followed.  The 
parties  to  the  mediation  shall  have  no 
more  than  30  days  to  reach  an 
agreement  following  a  mediation 
session.  If  mediation  is  unsuccessful, 
the  applicant  for  certification  or 
certified  operation  shall  have  30  days 
from  termination  of  mediation  to  appeal 
the  certifying  agent's  decision  pursuant 
to  §  205.681.  Any  agreement  reached 
during  or  as  a  result  of  the  mediation 
process  shall  be  in  compliance  with  the 
Act  and  the  regulations  in  this  part.  The 
Secretary  may  review  any  mediated 
agreement  for  conformity  to  the  Act  and 
the  regulations  in  this  part  and  may 
reject  any  agreement  or  provision  not  in 
conformance  with  the  Act  or  the 
regulations  in  this  part. 

§205.664    [Reserved] 

§  205.665    Noncompliance  procedure  for 
certifying  agents. 

(a)  Notification.  When  an  inspection, 
review,  or  investigation  of  an  accredited 
certifying  agent  by  the  Program  Manager 
reveals  any  noncompliance  with  the  Act 
or  regulations  in  this  part,  a  written 
notification  of  noncompliance  shall  be 
sent  to  the  certifying  agent.  Such 
notification  shall  provide: 

(1)  A  description  of  each 
noncompliance; 

(2)  The  facts  upon  which  the 
notification  of  noncompliance  is  based; 
and 

(3)  The  date  by  which  the  certifying 
agent  must  rebut  or  correct  each 
noncompliance  and  submit  supporting 
documentation  of  each  correction  when 
correction  is  possible. 

(b)  Resolution.  When  the  certifjdng 
agent  demonstrates  that  each 
noncompliance  has  been  resolved,  the 
Program  Manager  shall  send  the 
certifying  agent  a  written  notification  of 
noncompliance  resolution. 

(c)  Proposed  suspension  or 
revocation.  When  rebuttal  is 
unsuccessful  or  correction  of  the 
noncompliance  is  not  completed  within 
the  prescribed  time  period,  the  Program 
Manager  shall  send  a  written 
notification  of  proposed  suspension  or 
revocation  of  accreditation  to  the 


certifying  agent.  The  notification  of 
proposed  suspension  or  revocation  shall 
state  whether  the  certifying  agent's 
accreditation  or  specified  areas  of 
accreditation  are  to  be  suspended  or 
revoked.  When  correction  of  a 
noncompliance  is  not  possible,  the 
notification  of  noncompliance  and  the 
proposed  suspension  or  revocation  may 
be  combined  in  one  notification.  The 
notification  of  proposed  suspension  or 
revocation  of  accreditation  sheill  state: 

(1)  The  reasons  for  the  proposed 
suspension  or  revocation; 

(2)  The  proposed  effective  date  of  the 
suspension  or  revocation; 

(3)  The  impact  of  a  suspension  or 
revocation  on  future  eligibility  for 
accreditation;  and 

(4)  The  right  to  file  an  appeal 
pursuant  to  §  205.681 . 

(d)  Willful  violations. 
Notwithstanding  paragraph  (a)  of  this 
section,  if  the  Program  Manager  has 
reason  to  believe  that  a  certifying  agent 
has  willfully  violated  the  Act  or 
regulations  in  this  part,  the  Program 
Manager  shall  send  a  written 
notification  of  proposed  suspension  or 
revocation  of  accreditation  to  the 
certifying  agent. 

(e)  Suspension  or  revocation.  When 
the  accredited  certifying  agent  fails  to 
file  an  appeal  of  the  proposed 
suspension  or  revocation  of 
accreditation,  the  Program  Manager 
shall  send  a  written  notice  of 
suspension  or  revocation  of 
accreditation  to  the  certifying  agent. 

(f)  Cessation  of  certification  activities. 
A  certifying  agent  whose  accreditation 
is  suspended  or  revoked  must: 

(1)  Cease  all  certification  activities  in 
each  area  of  accreditation  and  in  each 
State  for  which  its  accreditation  is 
suspended  or  revoked. 

(2)  Transfer  to  the  Secretary  and  make 
available  to  any  applicable  State  organic 
program's  governing  State  official  all 
records  concerning  its  certification 
activities  that  were  suspended  or 
revoked. 

(g)  Eligibility.  (1)  A  certifying  agent 
whose  accreditation  is  suspended  by  the 
Secretary  under  this  section  may  at  any 
time,  unless  otherwise  stated  inrthe 
notification  of  suspension,  submit  a 
request  to  the  Secretary  for 
reinstatement  of  its  accreditation.  The 
request  must  be  accompanied  by 
evidence  demonstrating  correction  of 
each  noncompliance  and  corrective 
actions  taken  to  comply  with  and 
remain  in  compliance  with  the  Act  and 
the  regulations  in  this  part. 

(2)  A  certifying  agent  whose 
accreditation  is  revoked  by  the  Secretary 
shall  be  ineligible  to  be  accredited  as  a 
certifying  agent  under  the  Act  and  the 


regulations  in  this  part  for  a  period  of 
not  less  than  3  years  following  the  date 
of  such  revocation. 

§§205.666-205.667    [Reserved] 

§  205.668    Noncompliance  procedures 
under  State  organic  programs. 

(a)  A  State  organic  program's 
governing  State  official  must  promptly 
notify  the  Secretary  of  commencement 
of  any  noncompliance  proceeding 
against  a  certified  operation  and  forward 
to  the  Secretary  a  copy  of  each  notice 
issued. 

(b)  A  noncompliance  proceeding, 
brought  by  a  State  organic  program's 
governing  State  official  against  a 
certified  operation,  shall  be  appealable 
pursuant  to  the  appeal  procedures  of  the 
State  organic  program.  There  shall  be  no 
subsequent  rights  of  appeal  to  the 
Secretary.  Final  decisions  of  a  State  may 
be  appealed  to  the  United  States  District 
Court  for  the  district  in  which  such 
certified  operation  is  located. 

(c)  A  State  organic  program's 
governing  State  official  may  review  and 
investigate  complaints  of 
noncompliance  with  the  Act  or 
regulations  concerning  accreditation  of 
certifying  agents  operating  in  the  State. 
When  such  review  or  investigation 
reveals  any  noncompliance,  the  State 
organic  program's  governing  State 
official  shall  send  a  written  report  of 
noncompliance  to  the  Program  Manager. 
The  report  shall  provide  a  description  of 
each  noncompliance  and  the  facts  upon 
which  the  noncompliance  is  based. 

§205.669    [Reserved] 

Inspection  and  Testing,  Reporting,  and 
Exclusion  from  Sale 

§  205.670    Inspection  and  testing  of 
agricultural  product  to  be  sold  or  labeled 
'organic." 

(a)  All  agricultural  products  that  are 
to  be  sold,  labeled,  or  represented  as 
"100  percent  organic,"  "organic,  "  or 
"made  with  organic  (specified 
ingredients  or  food  group(s))"  must  be 
made  accessible  by  certified  organic 
production  or  handling  operations  for 
examination  by  the  Administrator,  the 
applicable  State  organic  program's 
governing  State  official,  or  the  certifying 
agent. 

(b)  The  Administrator,  applicable 
State  organic  program's  governing  State 
official,  or  the  certifying  agent  may 
require  preharvest  or  posthar\'est  testing 
of  any  agricultural  input  used  or 
agricultural  product  to  be  sold,  labeled, 
or  represented  as  "100  percent  organic," 
"organic.  "  or  "made  with  organic 
(specified  ingredients  or  food  group(s))  " 
when  there  is  reason  to  believe  that  the 
agricultural  input  or  product  has  come 
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into  contact  with  a  prohibited  substance 
or  has  been  produced  using  excluded 
methods.  Such  tests  must  be  conducted 
by  the  appHcable  State  organic 
program's  governing  State  official  or  the 
certifying  agent  at  the  official's  or 
certifying  agent's  own  expense 

(c)  The  preharv-est  or  postharvest 
tissue  test  sample  collection  pursuant  to 
paragraph  (b)  of  this  section  must  be 
performed  by  an  inspector  representing 
the  Administrator,  applicable  State 
organic  program's  governing  State 
official,  or  certifving  agent.  Sample 
integrity  must  be  maintained  throughout 
the  chain  of  custody,  and  residue  testing 
must  be  performed  in  an  accredited 
laboratory  Chemical  analysis  must  be 
made  in  accordance  with  the  methods 
described  in  the  most  current  edition  of 
the  Official  Methods  of  Analysis  of  tht' 
AOAC  International  or  other  current 
applicable  validated  methodology 
determining  the  presence  of 
contaminants  in  agricultural  products. 

(d)  Results  of  all  analyses  and  tests 
performed  under  this  section: 

(1)  Must  be  promptly  provided  to  the 
Administrator;  Except.  That,  where  a 
State  organic  program  exists,  all  test 
results  and  analyses  shall  be  provided  to 
the  State  organic  programs  governing 
State  official  by  the  applicable  certifying 
party  that  requested  testing:  and 

(2)  Will  be  available  for  public  access, 
unless  the  testing  is  part  of  an  ongoing 
compliance  investigation. 

(e)  If  test  results  indicate  a  specific 
agricultural  product  contains  pesticide 
residues  or  environmental  contaminants 
that  exceed  the  Food  and  Drug 
Administration's  or  the  Environmental 
Protection  Agency's  regulatory 
tolerences.  the  certif\ing  agent  must 
promptly  report  such  data  to  the  Federal 
health  agency  whose  regulator\- 
tolerance  or  action  level  has  been 
exceeded. 

§  205.671     Exclusion  from  organic  sale. 

When  residue  testing  detects 
prohibited  substances  at  levels  that  are 
greater  than  5  percent  of  the 
Environmental  Protection  Agency's 
tolerance  for  the  specific  residue 
detected  or  unavoidable  residual 
environmental  contamination,  the 
agricultural  product  must  not  be  sold, 
labeled,  or  represented  as  organic:ally 
produced.  The  .Administrator,  the 
applicable  State  organic  program's 
governing  State  official,  or  the  certifying 
agent  may  conduct  an  investigation  of 
the  certified  operation  to  determine  the 
cause  of  the  prohibited  substance. 


§  205.672    Emergency  pest  or  disease 
treatment. 

When  a  prohibited  substance  is 
applied  to  a  certified  operation  due  to 
a  Federal  or  State  emergency  pest  or 
disease  treatment  program  and  the 
certified  operation  otherwise  meets  the 
requirements  of  this  part,  the 
certification  status  of  the  operation  shall 
not  be  affected  as  a  result  of  the 
application  of  the  prohibited  substance: 
Provided.  That: 

(a)  Any  harvested  crop  or  plant  part 
to  be  harvested  that  has  contact  with  a 
prohibited  substance  applied  as  the 
result  of  a  Federal  or  State  emergency 
pest  or  disease  treatment  program 
cannot  be  sold,  labeled,  or  represented 
as  organically  produced;  and 

(b)  Any  livestock  that  are  treated  with 
a  prohibited  substance  applied  as  the 
result  of  a  Federal  or  State  emergency 
pest  or  disease  treatment  program  or 
product  derived  from  such  treated 
livestock  cannot  be  sold,  labeled,  or 
represented  as  organically  produced: 
Except.  That: 

(1)  Milk  or  milk  products  may  be  sold, 
labeled,  or  represented  as  organically 
produced  beginning  12  months 
following  the  last  date  that  the  dairy 
animal  was  treated  with  the  prohibited 
substance;  and 

(2)  The  offspring  of  gestating 
mammalian  breeder  stock  treated  with  a 
prohibited  substance  may  be  considered 
organic:  Provided.  That,  the  breeder 
stock  was  not  in  the  last  third  of 
gestation  on  the  date  that  the  breeder 
stock  was  treated  with  the  prohibited 
substance. 

§§  205.673-205.679    [Reserved] 

Adverse  Action  Appeal  Process 


§205.680    General. 

(a)  Persons  subject  to  the  Act  who 
believe  they  are  adversely  affected  by  a 
noncompliance  decision  of  the  National 
Organic  Program's  Program  Manager 
may  appeal  such  decision  to  the 
Administrator. 

(b)  Persons  subject  to  the  Act  who 
believe  that  they  are  adversely  affected 
by  a  nonoompliance  decision  of  a  State 
organic  program  may  appeal  such 
decision  to  the  State  organic  program's 
governing  State  official  who  will  initiate 
handling  of  the  appeal  pursuant  to 
appeal  procedures  approved  by  the 
Secretary. 

(c)  Persons  subject  to  the  Act  who 
believe  that  they  are  adversely  affected 
by  a  noncompliance  decision  of  a 
certifying  agent  may  appeal  such 
decision  to  the  Administrator,  Except. 
That,  when  the  person  is  subject  to  an 
approved  State  organic  program,  the 


appeal  must  be  made  to  the  State 
organic  program. 

(d)  All  written  communications 
between  parties  involved  in  appeal 
proceedings  must  be  sent  to  the 
recipient's  place  of  business  by  a 
delivery  service  which  provides  dated 
return  receipts. 

(e)  All  appeals  shall  be  reviewed, 
heard,  and  decided  by  persons  not 
involved  with  the  decision  being 
appealed, 

§205.681     Appeals. 

(a)  Certification  appeals.  An  applicant 
for  certification  may  appeal  a  certifying 
agent's  notice  of  denial  of  certification, 
and  a  certified  operation  may  appeal  a 
certifying  agent's  notification  of 
proposed  suspension  or  revocation  of 
certification  to  the  Administrator, 
Except.  That,  when  the  applicant  or 
certified  operation  is  subject  to  an 
approved  State  organic  program  the 
appeal  must  be  made  to  the  State 
organic  program  which  will  carry  out 
the  appeal  pursuant  to  the  State  organic 
program's  appeal  procedures  approved 
by  the  Secretary. 

(1)  If  the  Administrator  or  State 
organic  program  sustains  a  certification 
applicant's  or  certified  operation's 
appeal  of  a  certifying  agent's  decision, 
the  applicant  will  be  issued  organic 
certification,  or  a  certified  operation 
will  continue  its  certification,  as 
applicable  to  the  operation.  The  act  of 
sustaining  the  appeal  shall  not  be  an 
adverse  action  subject  to  appeal  by  the 
affected  certifying  agent. 

(2)  If  the  Administrator  or  State 
organic  program  denies  an  appeal,  a 
formal  administrative  proceeding  will 
be  initiated  to  deny,  suspend,  or  revoke 
the  certification.  Such  proceeding  shall 
be  conducted  pursuant  to  the  U.S. 
Department  of  Agriculture's  Uniform 
Rules  of  Practice  or  the  State  organic 
program's  rules  of  procedure. 

(b)  Accreditation  appeals.  An 
applicant  for  accreditation  and  an 
accredited  certifying  agent  may  appeal 
the  Program  Manager's  denial  of 
accreditation  or  proposed  suspension  or 
revocation  of  accreditation  to  the 
Administrator. 

(1)  If  the  Administrator  sustains  an 
appeal,  an  applicant  will  be  issued 
accreditation,  or  a  certifying  agent  will 
continue  its  accreditation,  as  applicable 
to  the  operation. 

(2)  If  the  Administrator  denies  an 
appeal,  a  formal  administrative 
proceeding  to  deny,  suspend,  or  revoke 
the  accreditation  will  be  initiated.  Such 
proceeding  shall  be  conducted  pursuant 
to  the  U.S.  Department  of  Agriculture's 
Uniform  Rules  of  Practice,  7  CFR  part  1. 
Subpart  H, 


(c)  Filing  period.  An  appeal  of  a 
noncompliance  decision  must  be  filed 
within  the  time  period  provided  in  the 
letter  of  notification  or  within  30  days 
from  receipt  of  the  notification, 
whichever  occurs  later.  The  appeal  will 
be  considered  "filed"  on  the  date 
received  by  the  Administrator  or  by  the 
State  organic  program.  A  decision  to 
deny,  suspend,  or  revoke  certification  or 
accreditation  will  become  final  and 
nonappealable  unless  the  decision  is 
appealed  in  a  timely  manner. 

(d)  Where  and  what  to  file.  (1) 
Appeals  to  the  Administrator  must  be 
filed  in  writing  and  addressed  to 
Administrator,  USDA-AMS.  Room 
3071-S,  P.O.  Box  96456.  Washington. 
DC  20090-6456. 

(2)  Appeals  to  the  State  organic 
program  must  be  filed  in  writing  to  the 
address  and  person  identified  in  the 
letter  of  notification. 

(3)  All  appeals  must  include  a  copy  of 
the  adverse  decision  and  a  statement  of 
the  appellant's  reasons  for  believing  that 
the  decision  was  not  proper  or  made  in 
accordance  with  applicable  program 
regulations,  policies,  or  procedures. 

§§205.682-205.689    [Reserved] 
Miscellaneous 

§205.690    0MB  control  number. 

The  control  number  assigned  to  the 
information  collection  requirements  in 
this  part  by  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1995.  44  U.S  C. 
Chapter  35,  is  OMB  number  0581-0181. 

§§205.691-205.699    [Reserved] 
PARTS  206-209  [Reserved] 

Dated:  December  13,  2000. 

Kathleen  A.  Merrigan, 

Administrator,  Agricultural  Marketing 
Service. 

Appendixes  to  Preamble 

Appendix  A — Regulatory  Impact 
Assessment  for  Final  Rule 
Implementing  the  Organic  Foods 
Production  Act  of  1990 

The  following  regulatory  assessment  is 
provided  to  fulfill  the  requirements  of 
Executive  Order  12866,  This  assessment 
consists  of  a  statement  of  the  need  for 
national  organic  standards,  a  description  of 
the  baseline  for  the  analysis,  a  summary  of 
the  provisions  of  the  final  U.S.  Department 
of  Agriculture  (USDA)  rule  and  the 
alternative  approaches  that  were  examined, 
and  an  analysis  of  the  benefits  and  costs. 
Much  of  the  analysis  is  necessarily 
descriptive  of  the  anticipated  effects  of  the 
final  rule.  Because  basic  market  data  on  the 
prices  and  quantities  of  organic  goods  and 
the  costs  of  organic  production  are  limited, 


it  is  not  possible  to  provide  quantitative 
estimates  of  all  benefits  and  costs  of  the  final 
rule.  The  cost  of  fees  and  recordkeeping  in 
the  final  USDA  rule  are  quantified,  but  the 
anticipated  benefits  and  other  costs  are  not. 
Consequently,  the  analysis  does  not  estimate 
the  magnitude  or  the  direction  (positive  or 
negative)  of  net  benefits. 

Under  the  final  rule,  USDA  will  implement 
a  program  of  uniform  standards  of 
production  and  certification,  as  mandated  by 
the  Organic  Foods  Production  Act  of  1990 
(OFPA).  The  primary  benefits  from 
implementation  of  USDA 's  National  Organic 
Program  (NOP)  are  standardizing  the 
definitions  and  the  manner  in  which  organic 
product  information  is  presented  to 
consumers,  which  may  reduce  the  cost 
associated  with  enforcement  actions  in 
consumer  fraud  cases,  and  improved  access 
to  domestic  and  international  markets  from 
harmonizing  the  various  State  and  private 
organic  standards  and  elevating  reciprocity 
negotiations  to  the  national  level. 

The  costs  of  this  rule  are  the  direct  costs 
for  accreditation  and  the  costs  of  complying 
with  the  specific  standards  in  the  proposal, 
including  the  reporting  and  recordkeeping 
requirements.  Certifiers  will  be  charged  fees 
based  on  the  actual  costs  of  the  accreditation 
work  done  by  USDA  staff.  Smaller  certifiers 
with  less  complex  programs  are  expected  to 
pay  somewhat  lower  fees.  Organic  farmers, 
ranchers,  wild-crop  harvesters,  and  handlers 
will  have  to  pay  fees  for  organic  certification 
from  a  State  or  private  certifier  but  will  not 
be  charged  any  additional  fees  by  USDA.  The 
direct  accreditation  costs  to  an  estimated  59 
certifying  agents  (including  all  49  current 
U.S.  certifiers  and  an  estimated  10  foreign 
agents)  during  the  first  18  months  following 
the  final  rule  are  estimated  to  be 
approximately  $92,000  to  $124,000  and  are 
being  subsidized  with  appropriated  funds 
derived  firom  the  taxpayers.  In  addition. 
USDA  will  use  appropriated  funds  to  cover 
approximately  $270,000-$448,000  in  hourlv 
charges  for  site  evaluation  during  this  period 
and  for  other  costs  associated  with  starting 
up  the  NOP.  The  magnitude  of  other 
compliance  costs  for  adhering  to  this 
regulation — including  the  costs  of  becoming 
familiar  with  and  adopting  the  national 
standards — have  not  been  measured.  For 
organic  farmers  who  adhere  to  State 
regulations  or  undergo  third-party  inspection 
and  certification,  the  compliance  cost  may 
not  be  large.  For  those  who  don't,  the  costs 
may  be  more  substantial.  The  impact  of  this 
regulation  on  small  certif>ing  agents  and 
other  small  businesses  has  also  not  been 
measured  but  may  be  significant. 

To  account  for  significant  rule  changes 
from  the  proposal  and  to  reflect  more  up-to- 
date  information,  we  revised  some  estimates 
of  benefits  and  costs.  We  have  raised  our 
estimates  of  current  certification  fees  and 
USDA  accreditation  fees.  Also,  we  now 
project  higher  USDA  accreditation  fees  after 
the  18-month  implementation  period.  We 
revised  our  estimates  of  the  certification  fees 
charged  by  a  representative  set  of  public  and 
private  certifiers  in  the  U.S,  based  on  new 
data,  and  our  new  estimates  are  about  25 
percent  higher  for  small  and  midsized 
farmers.  Small  and  midsized  farmers  are  now 


estimated  to  pay  $579  and  $1,414  for  their 
first-year  certification,  respectively. 
Accreditation  costs  after  the  18-month 
implementation  period  eu-e  substantially 
above  those  estimated  in  the  proposed  rule, 
reflecting  a  slight  increase  in  the  government 
per  diem  travel  allowance  since  the  proposed 
rule  was  published  and  a  change  in  the 
projected  number  of  reviewers  needed  for 
site  evaluations  and  renewals  after  the  18- 
month  implementation  period.  In  the 
proposed  rule,  USDA  had  projected  that  only 
one  reviewer  would  be  needed  for  site 
evaluations  and  renewals  that  took  place 
after  the  18-month  implementation  period 
but  has  changed  that  projection  to  two 
reviewers  based  on  additional  experience 
with  the  International  Organization  for 
Standardization  (ISO  Guide  65)  program.  We 
estimate  that  initial  accreditation  costs  after 
the  18-month  implementation  period  will 
range  from  $6,120  to  $9,700.  approximately 
double  our  estimate  in  the  March  2000 
proposed  rule. 

Marginal  changes  have  been  made  in  the 
final  rule,  in  response  to  comments  on  the 
March  2000  proposal,  which  generally  clarify 
or  add  Hexibility  to  producer  and  handler 
provisions  or  make  them  better  reflect 
current  industry  standards.  One  ke\  change 
was  to  raise  the  threshold  for  labeling 
products  as  "made  with  organic  ingredients" 
from  50  percent  organic  content  to  70  percent 
to  be  consistent  with  international  industry 
standards.  Although  not  quantified,  we 
believe  that  this  will  increase  the  cost  of  the 
rule.  Another  key  change  was  to  reduce  the 
transition  period  for  a  dairy  operation  to 
make  a  whole-herd  conversion  to  organic 
production  in  order  to  make  conversion 
affordable  for  a  wider  range  of  dairy  farms, 
including  smaller  operations.  Although  not 
quantified,  we  believe  that  this  will  decrease 
the  cost  of  the  rule 

The  Need  for  National  Standards 

Over  the  last  several  decades,  as  market 
demand  has  grown  from  a  handful  of 
consumers  bargaining  directly  with  farmers 
to  millions  of  consumers  acquiring  goods 
from  supermarket  shelves  as  well  as  market 
stalls,  a  patchwork  of  State  and  private 
institutions  has  evolved  to  set  standards  and 
verify-  label  claims.  Organically  produced 
food  cannot  be  distinguished  visually  from 
conventional  food  and  cannot  necessarily  be 
distinguished  by  taste;  therefore,  consumers 
must  rely  on  labels  and  other  advertising 
tools  for  product  information.  Farmers,  food 
handlers,  and  other  businesses  that  produce 
and  handle  organically  grown  food  have  a 
financial  incentive  to  advertise  that 
information  because  consumers  have  been 
willing  to  pay  a  pric:e  prem.ium  for  these 
goods.  However,  consumers  face  difficulties 
in  discerning  the  organic  attributes  nf  a 
product,  and  many  producers  and  handlers 
ha\K  sought  third-party  certification  of 
organic  claims. 

State  and  private  initiatives  have  resulted 
in  a  fairly  robust  system  of  standards  and 
certification,  and  the  difficulties  in  consumer 
\erification  have  been  partial  1\  overcome  by 
these  initiatiyes.  Private  organizations, 
mostly  nonprofits,  began  de\eloping 
certification  standards  in  the  early  1970s  as 
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a  way  to  support  organic  farming,  as  wpH  as 
to  strengthen  legitimate  product  claims.  The 
first  organization  to  offer  third-party 
certification.  California  Certified  Organic 
Farmers,  was  formed  in  the  earlv  1970's,  and 
the  first  State  regulations  and  laws  on  organu 
labeling  were  also  passed  in  the  1970's. 
Currently.  13  Stale  and  56  private 
certification  programs  are  operating  in  the 
United  States,  and  about  half  the  .States 
currently  have  some  form  of  regulation 
While  most  States  still  do  not  mandate  third- 
party  certification  and  many  organic 
producers  still  market  goods  without 
certification,  large  food  processors,  grain 
traders,  and  retailers  are  increasingly 
requiring  certification,  and  many  growers 
have  turned  to  certification  as  a  marketing 
tool 

However  even  with  increasing  pressure  for 
growers  to  use  third-party  certification 
services  and  increasing  availability  of  these 
services  from  State  and  private  certifiers,  the 
discrepancies  between  the  certifiers  on 
organic  standards  and  between  the  States  on 
certification  requirements  have  resulted  in 
several  impediments  to  market  development 
The  patchwork  of  variable  standards  has 
made  producer  access  to  organic  markets, 
international  and  domestic,  uneven.  The 
recent  emergence  of  the  industry-developed 
standards  mav  have  mitigated  some  domestic 
access  problems,  but  two  important 
impediments  remain  They  are: 
multiingredient  certification  disputes  and 
barriers  to  foreign  markets. 

Difficultv  Certifying  Multiingredient  Products 

.Although  the  State  and  private  organic 
standards  that  have  developed  over  the  last 
several  decades  have  many  areas  of  overlap. 
particularly  for  crop  production,  the 
differences  have  caused  disagreements 
among  certifving  agents  over  whose 
standards  apply  to  multiingredient  organic 
processed  products  Thpse  disagreements 
have  created  sourcing  problems  for  food. 
Disagreements  about  standards  also  create 
sourcing  problems  for  handlers  of  these 
multiingredient  products.  Certifying  agents 
are  able  tu  negotiate  and  maintain  reciprocity 
agreements  at  some  cost  These  reciprocity 
agreements  specify  the  conditions  under 
which  certifying  agents  recognize  each 
other's  standards  .Mthough  new  organic 
product  offerings  have  emerged  at  a  fast  pace 
diinng  the  1990's,  this  pace  could  eventually 
slow,  assuming  that  the  need  for  costly 
reciprocitv  agreements  will  continue  to 
persist  in  the  absence  of  national  standards. 

Barriers  to  Foreign  Organic  Mari-ets 

In  the  absence  of  a  national  standard.  LIS. 
producers  have  taken  on  costs  of  private 
accreditation  or  shipment-bv-shipment 
certification  required  to  gain  access  to  some 
foreign  markets  such  as  the  European  Union 
(EU).  However,  even  with  these  actions.  U.S 
organic  products  may  have  had  some 
difficulties  entering  other  foreign  markets 
due  to  high  information  and  search  costs  on 
the  part  of  foreign  buyers.  Some  foreign 
buyers  of  U.S.  organic  products  may  incur 
costs  to  determine  the  compatibility  of 
standards  Such  costs  may  have  discouraged 
purchases  of  U.S.  organic  products. 


Congress  passed  the  OFP.-\— Title  .XXI  of 
the  Food,  Agriculture.  Conservation  and 
Trade  Act  of  1990,  U  S  C.  Title  7— largely  to 
address  these  marketing  problems.  The  OFPA 
mandates  that  the  Secretary  of  Agriculture 
develop  a  national  organic  program,  and 
USD.As  statutorv  responsibility  is  the 
primary  reason  why  USDA  has  carried  out 
this  rulemaking  process  The  OFPA  requires 
the  .Secretary  to  establish  an  organic 
certification  program  for  farmers,  wild-crop 
harvesters,  and  handlers  of  agricultural 
products  that  have  been  produced  using 
organic  methods  as  provided  for  in  the 
OFP.A  This  legislation  requires  the  Secretary 
to  establish  and  implement  a  program  to 
accredit  a  State  program  official  or  any 
private  person  who  meets  the  requirements 
of  the  .Ac:t  as  a  certifying  agent  to  certify  that 
farm,  wild-crop  harvesting,  or  handling 
operations  are  in  compliance  with  the 
standards  set  out  in  the  regulation.  As  stated 
by  the  OFP.A  in  ser  tion  6501,  the  regulations 
are  for  the  following  purposes  (II  To 
establish  national  standards  governing  the 
marketing  of  certain  agrit  ultural  products  as 
organically  produced  products,  (2)  to  assure 
consumers  that  organically  produced 
products  meet  a  consistent  standard,  and  (31 
to  facilitate  interstate  commerce  in  fresh  and 
processed  food  that  is  organically  produced 

Baseline 

.After  struggling  to  build  market  recognition 
and  supply  capacity  for  many  decades,  the 
organic  farming  industry  became  one  the 
fastest  growing  segments  of  U.S.  agriculture 
during  the  last  decade.  Certified  organic 
cropland  more  than  doubled  in  the  United 
States  between  1992  and  1997.  and  two 
organic  livestock  sectors-eggs  and  dairy-grew 
even  faster  (Greene.  2000a].  L'SD.A's 
Economic  Research  Service  estimates  that 
over  1.3  million  acres  of  US  farmland  were 
certified  in  1997.  and  more  recent  data  from 
some  of  the  certifiers  indicate  that  this 
momentum  is  continuing  (Greene.  2000b) 
Although  national  estimates  of  the  amount  of 
uncertified  organii:  acrp.age  are  not  available, 
data  from  California,  the  largest  U.S. 
produi  er  of  organic  specialty  crops,  indicates 
that  most  of  the  State's  organic  acreage  and 
about  half  of  the  growers  were  certified 
during  the  1997/98  crop  year  (Klonsky  et  al.. 
20001 

Growth  in  US  sales  of  organic  products 
during  the  1990s  mirrors  the  growth  in 
acreage  devoted  to  produi  ing  these  goods. 
According  to  industry  data,  total  organic 
product  sales  more  than  doubled  between 
1992  and  1996  to  .$3.5  billion  in  sales  (table 
1).  More  recent  industry  data  on  organic  sales 
through  natural  product  stores,  the  largest 
outlet  for  organic  products,  show  annual 
sales  growth  continuing  in  the  general  range 
of  20-25  percent  annually. 

The  recent  growth  in  organic  production 
and  sales  has  taken  place  in  the  absence  of 
national  organic  standards  but  with  industry 
expectation  that  these  standards  were 
forthcoming.  While  the  U.S.  organic  industry 
is  characterized  by  an  array  of  certifif  ation. 
production,  processing,  and  marketing 
prai  tices.  there  are  commonalities 
throughout  the  industry. 


CtTtifiration 

The  number  of  U'.S.  certification  groups 
has  fluctuated  between  40  and  50  during  the 
last  decade.  Currently.  49  organization.s— 36 
private  and  13  State — are  advertising  that 
they  provide  certification  services  to  farmers, 
handlers  (a  category  that  USD.\  defines  to 
include  processors),  retailers,  or  other 
segments  of  the  food  industry  Some 
certifiers  provide  services  to  multiple 
segments  of  the  food  industry.  Private 
certifying  agents  range  from  small  nonprofit 
associations  that  certify  only  a  few  growers 
to  large  for-profit  businesses  operating  in 
numerous  States  and  certifying  hundreds  of 
producers.  Typically,  certifying  agents 
review  organic  production  plans,  inspect  the 
farm  fields  and  facilities  to  be  certified, 
periodically  reinspect,  and  may  conduct  soil 
tests  and  tests  for  residues  of  prohibited 
substances.  In  some  ca.ses,  certifying  agents 
negotiate  reciprocity  agreements  with  other 
agents. 

State  laws  vary  widely  on  organic 
certification  and  registration.  Some  States, 
such  as  California,  require  only  that  an 
organic  producer  register  and  make 
certification  voluntary.  Other  States, 
including  Texas,  require  certification  by  the 
State's  own  agents,  while  Minnesota  and 
others  accept  certification  by  a  private 
certifying  agent   Approximately  half  of  the 
States  have  laws  that  regulate  organic 
production  and  processing.  In  many  States 
producers  may  claim  their  product  is  organic 
but  operate  without  certification  or  well- 
defined  standards.  Many  organic  producers 
in  States  with  no  State  programs  voluntarily 
secure  third-party  certification  to  well- 
defined  standard's.  Certification  costs  vary 
with  farm  size  and  across  certifying  agents. 
Illustrative  certification  costs  are  presented 
in  tables  2A  and  2B. 

Very  few  certifying  agents  operate  with  an 
external  accreditation  for  the  following 
reasons.  There  is  no  law  which  requires  them 
to  be  accredited:  the  price  may  be 
unacceptably  high  in  relation  to  expected 
benefits;  the  certifying  agent  may  be  unable 
to  find  an  accrediting  party  willing  to 
accredit  the  particular  organic  program  the 
certifying  agent  is  marketing;  and  State 
programs  may  believe  that  their  status  as  a 
government  entity  obviates  the  need  for 
external  accreditation. 

In  1999.  USDA  began  accrediting  certifying 
agents  as  meeting  ISO  Guide  65.  It  is  a 
valuable  recognition  that  the  certifying  entity 
satisfies  the  business  capacity  standards  of 
ISO  Guide  65.  EU  authorities  have  accepted 
verification  of  certifying  agents  to  ISO  Guide 
65  as  an  interim  measure  to  facilitate  exports 
pending  the  establishment  of  a  national 
organic  program. 

Organic  Crop  and  Livestock  Production 

In  1997,  farmers  in  49  States  used  organic 
production  systems  and  third-party  organic 
certification  services  on  over  a  million  acres 
of  farmland  and  were  raising  certified  organic 
livestock  production  in  nearly  half  the  States, 
according  to  USDA  data  (Greene.  2000a). 
Two-thirds  of  the  farmland  was  used  for 
growing  crops,  with  Idaho,  California.  North 
Dakota.  Montana.  Minnesota.  Wisconsin, 
Iowa,  and  Florida  as  the  top  producers. 


Colorado  and  .Alaska  had  the  most  organic 
pasture  and  rangeland.  California 
overwhelmingly  had  the  most  certified 
organic  fruit  and  vegetable  acreage  in  1997. 
but  farmers  were  growing  small  plots  of 
certified  organic  vegetables  for  direct 
marketing  to  consumers  in  over  half  the 
States.  .About  2  percent  of  the  U.S.  apple. 
grape,  lettuce,  and  carrot  crops  were  certified 
organic  in  1997,  while  only  one-tenth  of  1 
percent  of  the  U.S.  com  and  soybean  crops 
were  grown  under  certified  organic  farming 
systems.  USDA  has  not  estimated  the  amount 
of  acreage  devoted  to  organic  production 
systems  that  has  not  been  certified,  although 
data  from  California  suggest  that  a  large 
number  of  farmers,  mostly  those  with  small 
operations,  produce  and  market  organic 
goods  without  third-party  certificatioir 
Key  production  practices  followed  by 
certified  organic  producers  include: 
abstaining  from  use  of  certain  crop  chemicals 
and  animal  drugs;  ecologically  based  pest 
and  nutrient  management;  segregation  of 
organic  fields  and  animals  from  nonorganic 
fields  and  animals;  following  an  organic 
system  plan  with  multiple  goals,  including 
sustainability;  and  recordkeeping  to 
document  practices  and  progress  toward  the 
plan's  goals.  Specific  elements  of  organic 
production  vary,  but  organic  systems 
generally  share  a  core  set  of  practices.  For 
example,  the  certification  standards  of 
virtually  all  State  and  private  U.S.  certifying 
agents  prohibit  the  use  of  synthetic  chemical 
pesticides  or  animal  growth  hormones.  And 
most  certification  standards  include  a  3-year 
ban  on  the  use  of  prohibited  substances  on 
cropland  before  production  can  be  certified 
as  organic. 

On  the  other  hand,  certification  standards 
for  organic  livestock  production  have  been 
more  variable  for  pasture,  feed,  and  other 
practices.  Until  1999.  the  USDA  Food  Safety 
and  Inspection  Service  (FSIS)  withheld 
approval  for  the  use  of  organic  labels  on  meat 
and  poultry  products  pending  the  outcome  of 
this  rulemaking.  However,  the  Secretary 
announced  a  change  in  policy  in  January 
1999.  Meat  and  poultry  products  may  be 
labeled  "certified  organic  by  (name  of  the 
certifying  agent)  '  if  handlers  obtain  prior 
label  approval  from  FSIS  and  the  claim  meets 
certain  basic  criteria.  Organic  labels  have 
been  permitted  on  eggs  and  dairy  products — 
which  are  regulated  by  the  Food  and  Drug 
Administration  (FDA) — throughout  the 
1990's.  but  most  certifiers  have  not  yet 
offered  certification  services  for  these 
products. 

We  provide  a  summary  of  the  New 
Hampshire  organic  program  to  highlight  the 
simileirities  in  the  core  set  of  practices.  It  is 
important  to  note  that  this  discussion  is 
intended  to  highlight  the  conceptual 
similarities  between  State  and  private 
programs  and  is  not  intended  to  suggest  that 
these  programs  are  identical  to  each  other  or 
to  the  NOP.  Production  standards  include:  a 
written  rotation  plan;  tillage  systems  that 
incorporate  organic  matter  wastes  into  the 
topsoil;  compliance  with  limits  on  the 
sources  of  manure  and  the  timing  of  its 
application;  prohibitions  on  the  use  of 
certain  substemces  [e.g.,  sewage  sludge, 
synthetic  sources  of  nitrates,  synthetic 


growth  regulators,  and  anhydrous  ammonia); 
a  list  of  accepted  and  prohibited  weed  and 
pest  control  practices;  segregation  of  organic 
and  nonorganic  production;  recordkeeping 
regarding  fertilization,  cropping,  and  pest 
management  histories;  separate  sales  records 
for  organic  and  nonorganic  production;  and 
records  of  all  laboratory  analyses.  Residue 
testing  may  be  required  if  USDA  believes  that 
the  products  or  soil  used  for  producing 
certified  products  may  have  become 
contaminated  with  prohibited  substances. 

The  New  Hampshire  program  requires 
growers  to  pay  a  $100  annual  inspection  fee 
and  to  provide  a  written  description  of  their 
farm  operation,  including  the  size  of  the 
farm;  a  field  map;  a  3-year  history^  of  crop 
production,  pest  control,  and  fertilizer  use;  a 
crop  rotation  and  a  soil  management  plan; 
and  a  description  of  postharvest  storage  and 
handling  methods.  .Applicants  for 
certification  must  also  agree  to  comply  with 
regulations  controlling  the  use  of  the  New 
Hampshire  certified  organic  logo. 

Organic  Food  Handling 

In  addition  to  growers,  who  actually 
produce  and  harvest  products  to  be  marketed 
as  organic,  there  are  handlers  who  transform 
and  resell  the  organic  products.  Not  all 
certifiers  have  standards  for  handling  organic 
products.  And  some  certifiers  have  standards 
for  parts  of  the  food  marketing  system,  such 
as  restaurants,  which  are  not  explicitly 
covered  by  the  OFPA  nor  encompassed  bv 
this  final  regulation. 

Definitions  of  processing  and  handling 
differ  across  certifying  agents  and  State  laws. 
Some  States,  such  as  Washington,  distinguish 
between  a  processor  and  a  handler, 
specifying  21  actions  which  constitute 
processing  and  defining  a  handler  as  anyone 
who  sells,  distributes,  or  packs  organic 
products.  Other  States  do  not  distinguish 
between  food  processors  and  handlers  Under 
the  final  rule,  the  term,  "handler,"  includes 
processors  but  not  final  retailers  of 
agricultural  products  that  do  not  process 
agricultural  products. 

Organic  Product  Marketing 

The  two  largest  marketing  outlets  for 
organically  produced  goods  are  natural  foods 
stores  and  direct  markets — which  include 
farmers  markets,  roadside  stands,  and 
'community  supported  agriculture' 
arrangements — according  to  industry  data. 
USDA  does  not  have  official  national  level 
statistics  on  organic  retail  sales,  but  an 
industry  trade  publication,  the  Natural  Foods 
Merchandiser  (NFM),  reported  estimates  of 
total  retail  sales  of  organic  foods  for  years 
1990-96  and  continues  to  report  estimates  of 
natural  product  stores  sales  (table  1).  The  last 
NFM  estimate  of  total  organic  sales  through 
all  marketing  outlets  was  $3.5  billion  in  1996 
($3.7  billion  in  1999  dollars),  less  than  one 
percent  of  total  food  expenditures  by  families 
and  individuals  that  year. 

Natural  foods  stores  increased  in  size  and 
presence  in  the  United  States  during  the 
1990's — many  are  now  the  size  of 
conventional  supermarkets — and  about  two- 
thirds  of  estimated  total  organic  sales  during 
the  1990's  were  through  this  outlet  (table  1). 
Natural  foods  supermarkets,  which  are 


similar  to  conventional  in  the  breadth  of 
supermarket  offerings  and  amount  of  total 
sales,  accounted  for  close  to  1  percent  of  total 
supermarket  sales  by  1997  (Kaufman  1998). 
Organic  product  .sales  through  the  natural 
foods  stores  outlet,  alone,  in  1999  were 
estimated  at  $4  billion,  and  sales  through  this 
outlet  increased  about  20-25  percent 
annually  through  the  1990's. 

Direct-to-consumer  market  sales  ranged 
from  $270  to  $390  million  during  the  early 
1990s,  accounting  for  between  17  and  22 
percent  of  total  organic  sales  during  this 
period,  according  to  NFM  estimates  (table  1). 
Conventional  food  stores  (mass  markets) 
accounted  for  6-7  percent  of  total  sales 
during  this  period,  and  export  sales 
accounted  for  3-8  percent  of  the  total.  A  draft 
report  on  the  US.  organic  export  market, 
partly  funded  by  USDA.  indicates  that 
current  U.S.  export  sales  are  under  5  percent 
of  total  organic  product  sales  (Fuchshofen 
and  Fuchshofen  2000). 

The  I'nited  States  is  both  an  importer  and 
an  exporter  of  organic  foods.  The  United 
States  does  not  re.strict  imports  of  organic 
foods.  In  fact,  US.  Customs  accounts  do  not 
distinguish  between  organic  and 
conventional  products.  The  largest  markets 
for  organic  foods  outside  the  United  States 
are  in  Europe.  lapan,  and  Canada.  There  is 
increasing  pressure,  particularly  in  Europe 
and  lapan,  for  U.S.  exports  to  demonstrate 
that  they  meet  a  national  standard  rather  than 
a  variety  of  private  and  State  standards. 
France,  for  example,  has  indicated  to  USU.A 
that  it  prefers  to  negotiate  with  a  single 
national  organic  program,  rather  than  the 
dozens  of  different  State  and  private 
certifving  programs  currently  operating  in  the 
U.S. 

The  EU  is  the  largest  market  for  organii; 
food  outside  the  United  States.  The  organic 
food  market  in  the  EU  was  estimated  to  be 
worth  $5.2  billion  in  1997  (International 
Trade  Centre  UNCTAD/WTO  1999)  The 
largest  organic  retail  sales  markets  in  the  EU 
in  1997  were  Germany  ($1.8  billion).  France 
($720  million),  and  Italy  ($750  million). 
Large  organic  markets  outside  the  EU  include 
Canada  and  .Australia,  with  approximately 
$60  million  and  $68  million,  respectively,  in 
organic  retail  sales  in  1997  (Lohr  1998). 
Import  share  of  the  organic  food  market  in 
Europe  ranged  from  10  percent  in  France  to 
70  percent  in  the  United  Kingdom,  was  80 
percent  in  Canada,  and  varied  from  0  to  13 
percent  in  various  Australian  States. 

(apan  is  another  important  market  for  U.S. 
organic  products.  Currently,  lapan  has 
voluntary  labeling  guidelines  for  6  categories 
of  nonconventional  agricultural  products: 
organic,  transitional  organic,  no  pesticide, 
reduced  pesticide,  no  chemical  fertilizer,  and 
reduced  chemical  fertilizer.  Total  sales, 
including  foods  marketed  as  "no  chemical" 
and  "reduced  chemical,"  are  forecast  to  jump 
15  percent  in  1999  to  almost  $3  billion 
Imports  of  organic  agricultural  products  were 
valued  at  S90  million  in  1998.  Given  lapans 
limited  agricultural  acreage,  imports  will 
likely  provide  an  increasingly  significant 
share  of  Japan's  organic  food  supply  (USD.A 
FAS  1999a). 

Recently,  these  markets  have  adopted  or 
are  considering  adoption  of  procedures  that 
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may  impede  the  importing  of  organic:  food. 
The  EU  regulations  establishing  the  basis  for 
equivalency  m  organu  production  among  E\' 
members  and  for  imports  from  outside  the 
El'  were  adopted  in  1991  (Council 
Regulation  2092  91)  The  EU  regulations  onlv 
allow  imports  from  non-El'  countries  whose 
national  standards  have  been  recognized  as 
equivalent  to  the  El'  standards  (Commi.ssion 
Regulation  94/92). 

The  Ministry  of  .\gricu)ture.  Forestry,  and 
Fisheries  (^L^FF)  in  lapan  recently 
announced  proposed  standards  and  third- 
partv  c  er'ification  requirements.  Under 
lapans  proposed  standards,  certifying  agents 
from,  countries  without  national  organic 
standards  administered  by  a  federal 
government  will  face  additional  financial  and 
administrative  costs. 

Requirements  of  the  Final  Rule 

The  final  rule  follows  the  structure 
established  in  the  OFP.A,  By  adopting  this 
alternative,  the  Department  is  following  the 
legislative  dire(  tion  in  the  OFP.^.  .Ml 
products  marketed  as  organic  will  have  to  be 
produced  and  handled  as  provided  in  the 
OFP.\  and  these  regulations  Compared  to 
current  organu  practices,  the  final  rule  sets 
a  somewhat  more  stringent  system  of 
requirements. 

.\mong  manv  alternatives,  two  alternatives 
to  the  final  rule  are  discussed  in  this  section 
continuation  of  the  status  quo  and  use  of 
industrv-developed  standards.  Given  the 
statutorv  responsibility.  USDA  is 
implementing  the  requirements  of  the  OFPA. 
However,  under  the  status  quo  alternative, 
there  would  be  no  national  standard  or 
national  program  of  accreditation  and 
certification.  No  Federal  funds  would  be 
used,  there  would  be  no  transfer  from  Federal 
taxpayers  at  large  to  organi(  market 
participants,  and  there  would  be  no  Federal 
regulatory  barriers  to  entry  into  organic 
production  and  handling.  However,  growers 
and  handlers  would  still  not  have  level 
access,  under  uniform  standards,  to  the 
domestic  market,  and  there  may  be 
significant  enforcement  gaps  at  the  State 
level  International  pressure  for  additional 
verification  would  continue  to  build  and 
would  be  likely  to  lead  to  an  increased  use 
of  public  and  private  verification  and 
accreditation  services,  which  are  provided  on 
a  user-fee  basis  with  full  cost  recovery 
Establishing  reciprocity  between  certifying 
agents  in  the  domestic  organic  market  would 
continue  to  be  costly  and  may  stifle  growth 
in  trade  of  organic  products,  although  the 
magnitude  of  these  costs  and  their  effects  on 
growth  are  unknown.  Without  further 
analvsis  thai  includes  quantification  and 
monetization  of  benefits  and  costs,  it  is  not 
clear  whether  the  net  benefits  a.ssociated  with 
this  alternative  are  greater  or  less  than  those 
associated  with  the  final  rule. 

Under  the  other  industry-developed 
standards  alternative.  USD.A  could  eliminate 
the  costs  associated  with  establishing 
reciprocity  in  the  domestic,  market  and 
establish  equivaleni  y  for  access  to 
international  markets,  but  it  would  be 
difficult  fur  industry  to  develop  consensus 
standards.  For  example,  the  industrv- 
developed  standards  recently  proposed  by 


the  Organu  Trade  .Association  were 
developed  with  signiScant  industry  input  but 
with  little  public  cummeril.  In  contrast, 
several  hundred  thousand  comments  have 
been  submitted  in  the  course  of  the  l'SD.\ 
rulemaking  pro<  ess.  In  addition,  the  OFP.\ 
mandated  an  advisory  role  for  a  15-member 
National  Organic  Standards  Board  (NOSB), 
which  has  wide  representation  from  the 
organic  community  and  inc:ludes  members 
who  are  farmers,  handlers,  retailers, 
environmentalists,  consumers,  scientists,  and 
certifiers  The  NOSB  has  assisted  in 
developing  the  standards  promulgated  in  this 
final  rule  and  will  play  an  advisory  role  for 
the  NOP  even  af^er  the  final  rule  is  in  place. 
Without  further  analysis  that  includes 
quantification  and  monetization  of  benefits 
and  costs,  it  is  not  clear  whether  the  net 
benefits  associated  with  this  alternative  are 
greater  or  less  than  those  associated  with  the 
final  rule. 

lISD.\'s  final  rule  will  be  implemented  by 
the  NOP  staff  in  the  Agricultural  Marketing 
.Service  (AMS).  Major  features  of  the  NOP 
include: 

Accreditation  and  Certification 

The  rule  specifies  the  accreditation  and 
certification  process.  Persons  providing 
certifii  atiun  servii  es  for  organic  production 
and  handling  must  be  accredited  by  USDA 
through  the  NOP  Applicants  for 
accreditation  must  document  their  abilities  to 
certify  according  to  the  national  standards 
and  to  oversee  their  clients  compliance  with 
the  requirements  of  the  OFPA  and  NOP 
regulations.  Producers  and  handlers  of 
organic  products  must  be  certified  by  an 
accredited  certifying  agent.  Produc  ers  and 
handlers  are  required  to  document  their 
organic  plans  and  procedures  to  ensure 
compliance  with  the  OFP.\. 

All  certifying  agents  would  have  to  be 
accredited,  and  certification  by  producers 
and  handlers  would  be  mandatory.  The 
exceptions  are:  (1)  growers  and  handlers  with 
gro.ss  organic  sales  of  $5,000  or  less  would  be 
exempt  from  certification,  and  (2)  a  handling 
operation  may  be  exempt  or  excluded  from 
certification  according  to  provisions 
described  in  the  rule's  subpart  B. 
Applicability. 

USU.A  will  <  harge  applicants  for 
accredilatum  and  ai  creditation  renewal 
(required  every  5  years)  a  S500  fee  at  the  time 
of  application.  USDA  will  also  c:harge 
applic:anls  for  costs  over  S.500  for  site 
evaluation  of  the  applicant's  business.  The 
applicant  would  be  charged  for  travel  costs, 
per  diem  expenses,  and  any  miscellaneous 
costs  incurred  with  a  site  evaluation.  USD.-\ 
will  also  charge  accredited  certifiers  at  an 
hourly  rate  to  review  their  annual  reports. 

Producers  and  handlers  will  not  pay 
certification  fees  to  USDA.  Certification  fees 
will  be  established  by  the  accredited 
certifying  agents.  USD.A  will  not  set  fees.  The 
rule  requires  certifying  agents  to  submit  a 
copy  of  their  fee  schedules  to  USDA.  post 
their  fees,  and  provide  applicants  estimates 
of  the  costs  for  initial  ( ertification  and  for 
renewal  of  certification. 

Production  and  Handling 

The  rule  establishes  standards  for  organic 
production  of  crops  and  livestock  and 


handling  of  organic  products.  These 
standards  were  developed  from  specific 
requirements  in  the  OFP.\,  recommendations 
from  the  NOSB.  review  of  existing  organic 
industry  practices  and  standards,  public 
comments  received  on  the  1997  proposal  and 
subsequent  issue  papers,  public  meetings, 
and  comments  received  on  the  2000 
proposal. 

The  final  rule  establishes  a  number  of 
requirements  for  producers  and  handlers  of 
organic  food.  These  requirements  will  affect 
farming  operations,  packaging  operations, 
processing  operations  and  retailers.  Some  of 
the  major  provisions  are:  (1)  land 
requirements,  (2)  crop  nutrient  requirements, 
(3)  crop  rotation  requirements,  (4)  pest 
management  requirements,  (5)  livestock 
management  requirements,  (6)  proces,sing 
and  handling  requirements,  and  (7) 
commingling  requirements. 

Xational  List 

The  National  List  lists  allowed  synthetic 
substances  and  prohibited  nonsynthetic 
substances  that  may  or  may  not  be  used  in 
organic  production  and  handling  operations. 
The  list  identifies  those  synthetic  substances, 
which  would  otherwise  be  prohibited,  that 
may  be  used  in  organic  production  based  on 
the  recommendations  of  the  NOSB.  Only 
those  synthetic  substances  on  the  National 
List  may  be  used.  The  National  List  also 
identifies  those  natural  substances  that  may 
not  be  used  in  organic  production,  as 
determined  by  the  Secretary  based  on  the 
NOSB  recommendations. 

Testing 

When  certifying  agents  have  reason  to 
believe  organic  products  contain  a  prohibited 
substance,  they  may  conduct  residue  tests. 

Labeling 

The  rule  also  states  how  organic  products 
may  be  labeled  and  permitted  uses  of  the 
USb.\  organic  seal.  In  addition  to  the  USD.A 
seal  and  the  certifying  agent's  seal, 
information  on  organic  food  content  may  be 
displayed.  Small  busine.sses  that  are  certified 
may  use  the  USDA  seal. 

Recordkeeping 

The  rule  requires  certifying  agents, 
producers,  and  handlers  to  keep  certain 
records.  Certifying  agents  are  required  to  file 
periodic  reports  with  USDA.  Producers  and 
handlers  are  required  to  notify  and  submit 
reports  to  their  certifying  agent.  While 
recordkeeping  is  a  standard  practice  in 
conventional  and  organic  farming,  the  final 
rule  adds  recordkeeping  and  reporting 
requirements  that  do  not  exist  for  growers 
and  handlers  operating  without  certification. 
Similarly,  certifying  agents  would  face 
additional  recordkeeping  and  reporting 
requirements,  particularly  those  certifying 
agents  operating  without  external 
accreditation.  The  rule  permits  certifying 
agent  logos  and  requires  the  name  of  the 
certifying  agent  on  processed  organic  foods. 

Enforcement 

Organic  operations  that  falsely  sell  or  label 
a  product  as  organic  will  be  subjec:t  to  civil 
penalties  of  up  to  $10,000  per  violation.  The 
provisions  of  the  final  regulation  apply  to  all 
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persons  who  sell,  label,  or  represent  their 
agricultural  product  as  organic,  including 
operations  that  aren't  certified,  and  the  civil 
penalties  of  up  to  $10,000  apply  to  these 
operations  as  well.  Certifying  agents.  State 
organic  programs'  governing  State  officials, 
and  USDA  will  receive  complaints  alleging 
violations  of  the  Act  or  these  regulations.  In 
States  where  there  is  no  State  organic 
program.  USDA  will  investigate  allegations  of 
violations  of  the  Act. 

Number  of  Affected  Parties  and  Projections 

In  assessing  the  impacts  of  the  rule,  we 
have  attempted  to  determine  the  number  of 
certifying  agents,  private  and  State,  that  are 
currently  operating  and  considered  the 
factors  likely  to  affect  the  number  of 
certifying  agents  after  the  rule  is 
implemented.  We  have  attempted  to 
determine  the  number  of  currently  operating 
producers  and  handlers  that  would  be 
affected.  And.  we  have  considered  the  factors 
that  might  affect  the  number  of  producers 
and  handlers  after  the  program  has  been 
implemented. 

For  the  analysis,  USDA  assumes  the 
following: 

1.  Forty-nine  domestic  certifying  agents 
and  ten  foreign  certifying  agents  will  be 
affected  by  the  regulation. 

2.  Approximately  13,650  certified  and 
noncertified  organic  producers  will  be 
affected  by  the  regulation.  With  the  assumed 
growth  rate  of  14  percent  for  certified  organic 
producers  and  approximately  8  percent  for 
noncertified  organic  producers,  the  number 
of  organic  producers  will  grow  to  17,150  in 
2002. 

3.  Approximately  1,600  handlers  of  organic 
food  will  be  affected  by  the  regulation.  This 
number  will  grow  to  2,250  by  2002. 

Certifying  Entities 

We  place  the  number  of  certifying  agents 
currently  operating  at  49,  including  13  State 
programs.  The  number  of  certifying  agents 
has  remained  fairly  stable,  between  40  and 
50,  for  some  years,  with  entries  and  exits 
tending  to  offset  each  other.  For  purposes  of 
estimating  the  paperwork  burden  described 
elsewhere,  we  assume  no  growth  in  the 
number  of  domestic  certifying  agents  but 
project  10  foreign  certifying  agents  will  seek 
and  receive  USDA  accreditation  in  the  first 
3  years  of  the  program. 

Organic  Producers 

While  some  USDA  data  on  the  number  of 
certified  organic  producers  in  the  United 
States  exist,  no  national  data  have  been 
collected  on  the  number  of  producers  that 
produce  and  market  organic  goods  without 
third-party  certification.  Organic  farming  was 
not  distinguished  from  conventional 
agriculture  in  the  last  Census  of  Agriculture 
in  1997.  USDA  and  Organic  Farming 
Research  Foundation  (OFRF)  data  were  used 
in  the  Regulatory  Impact  Analysis  (RIA)  of 
the  March  2000  proposed  rul^  to  help 
estimate  the  number  of  certified  U.S.  growers 
affected  by  the  regulation.  California 
Department  of  Food  and  Agriculture  (CDFA) 
data  were  used  to  help  estimate  the  number 
of  uncertified  U.S.  growers  affected  by  the 
regulation.  All  three  of  these  data  sources 
have  updated  their  estimates  of  the  number 


of  certified  and  uncertified  organic:  producers 
since  the  RIA  of  the  proposed  rule  was 
published  earlier  this  year.  However,  the 
updated  numbers  do  not  indicate  trends  that 
would  fundamentally  alter  the  assumptions 
used  in  the  RIA  of  the  proposed  rule  to 
calculate  the  number  of  affected  growers,  and 
the  estimates  iflade  for  the  March  2000  RIA 
are  retained  in  this  assessment  of  the  final 
rule. 

USDA  datum  indicates  the  average  annual 
growth  rate  in  the  number  of  U.S.  certified 
organic  growers  between  1991  and  1994  was 
about  14  percent  (Dunn  1995b).  In  April 
2000,  USDA's  Economic  Research  Service 
estimated  that  5,021  certified  organic  growers 
operated  1.347  million  acres  of  U.S.  farmland 
in  1997.  indicating  that  the  increase  in 
acreage  had  outpaced  the  increase  in 
growers,  and  showing  only  an  8  percent 
annual  growth  rate  in  growers  between  1994 
and  1997  (Greene.  2000b).  However.  USDA's 
study  indicated  that  the  pace  of  growth  in 
certified  acreage  had  quickened  considerably 
since  1997.  with  the  amount  of  certified 
acreage  increasing  38  to  150  percent  between 
1997  and  1999  by  several  large  certifying 
organizations  across  the  U.S.  And  a  nonprofit 
organic  research  foundation,  OFRF,  estimates 
that  the  number  of  certified  organic 
producers  in  the  certification  organizations 
that  they  track — the  ones  that  will  release 
data  to  them — grew  over  20  percent  annually 
between  1997  and  1999,  from  4,638  to  6,600 
(OFRF  2000).  Also,  one  certifier.  Washington 
State,  responded  to  our  request  for  data  on 
the  growth  rate,  indicating  that  the  number 
of  certified  organic  producers  has  increased 
an  average  of  17  percent  per  year  between 
1994  and  1999  in  that  State  and  noting  that 
certification  became  mandatory  bv  State  law 
in  1993. 

In  the  March  2000  RIA.  USDA  estimated 
that  the  number  of  certified  U.S.  organic 
producers  potentially  affected  by  this 
legislation  is  approximately  9.350  in  2000 
and  will  be  approximately  12.150  in  2002. 
based  on  a  straight  line  projection  of  the  14- 
percent  annual  growth  rate  trend  shown  by 
USDA  data  for  1991-1994.  The  period.  2000- 
2002,  was  chosen  for  analysis  because  it 
encompasses  both  the  period  of  final 
rulemaJcing  and  the  18-month 
implementation  period.  Congress  passed  the 
OFPA  in  1990.  and  the  14-percent  growth 
rate  in  certified  growers  during  the  1991- 
1994  period  reflects  their  expectation  that 
national  organic  regulations  were 
forthcoming.  Since  the  recent  estimates  of 
industry  growth  during  the  1990's  are  uneven 
and  the  actual  growth  rate  in  the  number  of 
growers  who  will  become  certified  after  this 
legislation  is  implemented  is  uncertain,  the 
March  2000  estimates  are  retained  in  this 
assessment  of  the  final  rule. 

The  March  2000  RIA  also  estimated  the 
number  of  producers  who  are  practicing 
organic  agriculture  but  who  are  current); 
uncertified  that  would  be  affected  bv  the 
rule.  In  California,  where  organic  growers  are 
required  to  register  with  the  State  but  not  to 
be  certified,  a  large  proportion  of  growers  are 
uncertified.  The  most  recent  State  data,  for 
the  1997/98  crop  year,  indicate  that  1.526 
growers  registereci  as  organic,  but  only  41 
percent  of  them  obtained  third-party 


certification  (Klon.sky  et  al..  2000).  While 
only  a  small  percentage  of  growers  in  the 
lowest  organic,  sales  category  (0-SlO.OOU). 
where  the  largest  number  of  growers  were 
clu.stered.  obtained  certification,  three- 
quarters  or  more  of  the  growers  earning  at 
least  $50,000  obtained  certification,  and  all  of 
the  growers  in  the  highest  sales  class  were 
certified.  liSDA  did  not  use  the  California 
ratios  of  certified  to  uncertified  growers  in 
the  .March  2000  RIA  to  estimate  the  number 
of  uncertified  growers  because  the  farming 
structure  of  California  may  not  be 
representative  of  the  Nation.  For  example. 
California  sells  at  least  three  times  more 
specialty  crops  than  any  other  State  in  the 
United  States  and  has  an  unusual  registration 
program  that  many  growers  use  instead  of 
certification. 

USD.A  made  two  assumptions  about 
uncertified  production  for  the  March  2000 
estimate.  The  first  assumption  was  that  the 
rate  of  growth  in  uncertified  production  is 
less  than  the  rale  for  certified  farms  because 
certification  has  value  and  organic  producers 
would  be  expected  to  take  advantage  of  the 
marketing  acivantages  of  certification.  This 
assumption  is  consistent  with  California  data 
that  showed  an  increase  in  the  perc  ent  of 
organic  farmers  obtaining  certification 
between  1996/97  and  1997/98  in  virtually 
every  sales  class  (Klonsky  et  al   2000). 
Second,  the  emergence  of  Stale  certificalioii 
programs  with  )ower  certification  fees  than 
private  certification  entities  ma\'  have 
encouraged  more  organic  producers  to  be 
certified.  Based  on  these  assumptions,  USDA 
assumed  that  the  number  of  uncertified 
organic  producers  is  about  4,300  in  2000  and 
wi))  be  about  5.000  in  2002.  making  the  tola) 
number  of  farms  potentially  affected  by  the 
rule  about  13,650  in  2000  and  17.150  in 
2002. 

Organic  Handlers 

Little  information  exists  on  the  number  of 
organic  product  handlers,  such  as  organic 
soup  manufacturers,  organic:  food  packaging 
operations,  organic  food  wholesalers,  and 
feed  millers.  USDA  has  estimated  that  there 
were  600  entities  in  this  category  in  1994 
(Dunn  1995b).  AMS  estimated  that  the 
growth  rate  was  11  percent  from  1990 
through  1994  (Dunn  1995b).  More  recent  data 
from  CDFA  registration  records  suggest  a 
growth  rate  of  about  28  percent  (California 
Department  of  Health  .Services  1999)  For 
projection  purposes,  we  use  a  growth  rate  of 
20  percent  and  estimate  there  are  about  1,600 
in  2000  and  there  will  be  about  2.250 
handiers  in  2002.  Reasons  for  growth  inc  lude 
the  genera)  increase  in  organic  production 
and  growth  in  the  market  for  processed 
organic  foods,  including  multiingredient 
produc:ts.  Again,  these  projections  are  based 
on  limited  data  from  the  early  199U's.  and 
growth  may  have  slowed  or  increased.  These 
estimates  of  organic  produc  t  handlers  are 
slightly  higher  that  the  estimates  made  in  the 
.Marc  h  2000  RI.A  because  the>  incjude  about 
100  feed  millers  that  were  not  included  in 
the  earlier  calc;ulafion. 

Retail  Food  Establishments 

Retailers  of  organic  food  are  grocery  stores, 
bakeries  and  other  establishments  that 
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process  or  prepare  raw  and  ready-to-eat  food 
Most  are  not  currently  subject  to  either 
voluntary  practices  or  mandatory  standards 
of  the  organic  industrv .  Although  they  are 
excluded  from  the  certification  requirements 
under  the  final  rule,  they  are  subject  to  other 
processing,  handling,  and  other  production 
related  requirements  of  the  final  rule  Somt- 
of  the  grocery  stores  in  the  United  States, 
particularly  the  natural  foods  stores,  sell 
processed  or  prepared  organic  foods  and  will 
be  affected  by  the  these  requirements.  USU.A 
does  not  have  an  estimate  of  the  number  of 
entities  affected. 

Foreign  Entities 

In  addition  to  domestic  certifying  agents, 
foreign  certifying  agents  may  also  apply  for 
accreditation  under  the  NOP  .M  this  time. 
we  have  no  information  regarding  the 
number  of  foreign  certifying  agents  that  mav 
seek  L'SD.^  accreditation   Foreign  appli(anls 
will  face  the  same  base  costs  for  accreditation 
as  domestic  applicants  but  the  overall  levels 
of  cost  are  expected  to  be  higher  due  to  the 
generally  higher  costs  of  foreign  travel  and 
per  diem  expenses  for  site  evaluation  and 
miscellaneous  costs  such  as  for  translation  of 
documents  For  purposes  of  estimating  the 
paperwork  burden  described  elsewhere,  we 
assume  10  foreign  certifying  agents  will  seek 
and  obtain  accreditation  during  the  first  3 
vears  of  the  program 

Benefits  of  (he  Final  Rule 

The  benefits  of  implementing  national 
uniform  standards  of  production  and 
certification  include-  1 1 )  Providing  a  common 
set  of  definitions  on  organic  attnbutes  and 
standardizing  the  manner  in  which  the 
product  information  is  presented,  which  mav 
reduce  the  cost  associated  with  enforcement 
actions  in  consumer  fraud  cases.  (2)  reduced 
administrative  costs;  and  (3)  improved  access 
lo  organic  markets.  Not  all  benefits  that  may 
arise  from  the  rule  are  quantifiable  Where 
economic  data  are  available,  they  may  relate 
to  costs  and  are  generally  not  adequate  to 
quantify  economic  benefits.  The  regulatory 
changes  in  the  final  rule  are  not  expected  tu 
reduce  the  benefits  from  those  described 
under  the  .March  2000  proposed  rule, 

/n/ormo(Jon 

Potential  benefits  to  consumers  as  a  result 
of  the  final  rule  include  providing  a  common 
set  of  definitions  on  organic  attributes  and 
standardizing  the  manner  in  which  the 
product  information  is  presented.  This 
standardization  may  reduce  the  cost 
associated  with  enforcement  actions  in 
consumer  fraud  cases. 

Organic  products  cannot  be  distinguished 
from  conventionally  produced  products  by 
sight  inspection,  and  consumers  rely  on 
verification  methods  such  as  certification  to 
ensure  that  organi(  claims  are  true.  Self 
policing  bv  certifiers  of  growers  and  handlers 
that  are  certified  has  been  difficult  because 
some  certifiers  have  been  under  pressure  to 
use  weak  standards  and  lax  enforcement 
procedures  in  order  to  keep  their  producer 
and  proi  essor  clients  from  taking  their 
buMness  to  other  certifiers  (Scowcroft  1998) 

.■\necdotal  evidence  suggests  that  consumer 
fraud  involving  organic  food  does  occur,  and 
several  States  successfully  pursued  civil  and 


criminal  prosecution  of  these  cases  during 
the  1990s  The  Attorney  General  of 
Minnesota  successfully  prosecuted  felony 
charges  in  1997  again.st  the  president  of 
Glacial  Ridge  F'oods,  a  wholesale  supplier  of 
beans  and  grains,  for  repackaging 
conventionally  produced  product  and  selling 
approximately  $700,000  worth  labeled  as 
certified  organic;  (Mergentime  1997).  The  San 
Diego  City  Attorney's  office  successfully 
prosecuted  felony  charges  against  Petrou 
Foods,  Inc..  an  organic  oil  and  vinegar 
distributor,  for  misbranding  conventional 
product,  based  on  an  investigation  by  the 
California  Department  of  Health  Services 
(Scott  1997).  .Mso  the  California  Department 
of  Food  and  Agriculture  conducted  spot 
checks  of  51  uncertified  organic  growers 
during  the  mid-1990's,  based  on  complaints, 
and  found  32  violations  of  California's 
organic  standards  (Farmers  Market  Outlook). 
However,  only  about  half  of  the  States  have 
any  organic  legislation,  and  few  of  those 
States  have  laws  with  enough  teeth  to  permit 
prosecution  of  organic  fraud.  In  States 
without  similar  laws,  the  costs  associated 
with  remedies  via  the  tort  system  may  be 
high  The  NOP  established  in  this  final  rule 
is  expected  to  fill  in  important  State  and 
regional  gaps  in  enforcement  in  organic  fraud 
cases 

The  USDA  organic  seal  will  also  provide 
consumers  a  quick  tool  to  verify  that  goods 
offered  for  sale  as  organic  are  in  fact  organic. 

Reduced  Administrative  Costs 

The  rule  addresses  the  problem  of  existing 
certifying  agents  using  different  standards 
and  not  granting  reciprocity  to  other 
I  crtifying  agents.  By  accrediting  certifying 
agents,  the  rule  establishes  the  requirements 
and  enforcement  mechanisms  that  would 
reduce  inconsistent  certification  services  and 
lack  of  reciprocity  between  certifying  agents. 
In  the  (urrent  system,  the  certifying  agent  of 
a  final  product  is  not  required  to  recognize 
the  certification  of  an  intermediate  product. 
Both  primary  farmers  and  food  handlers  may 
face  a  risk  of  being  unable  to  sell  a  certified 
organic  product  when  more  than  one 
tertifving  agent  is  involved.  By  imposing  a 
uniform  standard  of  certification  and 
production,  the  costs  associated  with 
establishing  reciprocity  between  certifying 
agents  will  be  eliminated,  and  the  market 
dampening  effects  that  these  costs  impose 
will  be  eliminated  Industry-wide  training 
costs  may  also  decrease.  IJSDA's  uniform 
standards  of  production  and  certification 
should  enable  organic  inspectors  to  move 
more  easily  from  one  certifying  agent  to 
another  than  under  the  current  system. 

Domestic  and  International  Markets 

The  final  rule  is  expected  to  improve 
access  to  domestic  and  foreign  markets  for 
organically  pradui  ed  goods.  The  current 
patchwork  of  differing  State  certification 
requirements  and  variable  State  and  private 
standards  has  given  producers  and  handlers 
uneven  a(;i;ess  to  the  cjomestic  organic  market 
and  to  the  pri(;e  premiums  associated  with 
this  market.  Livestock  producers,  in 
particular,  may  have  limited  their  organic 
prodiK  turn  bee  ause  they  lacked  access  to  a 
Slate  or  private  organic  livestock  certifit:ation 


program  or  were  uncertain  about  the 
standards  that  would  be  implemented  under 
the  NOP. 

The  final  rule  could  also  improve  access  to 
EU  and  other  foreign  markets  for  U.S.  organic 
products.  For  example,  the  EU  may 
determine  that  the  NOP  is  acceptable  vis-a- 
vis EU  regulation  2092/91.  Article  11  of  EU 
Reg.  2092/91  establishes  the  conditions 
under  which  organic  products  may  be 
imported  from  third  countries  and  addresses 
the  framework  for  equivalency.  The  NOP  is 
a  national  program  that  should  be  acceptable 
to  the  EU  and  other  governments.  Foreign 
acceptance  of  the  U.S.  national  standard 
would  reduce  costs  of  negotiating  and 
documenting  shipment  by  shipment. 
Reducing  these  transaction  costs  may  reduce 
entry  costs  for  U.S.  producers  to  foreign 
organic  markets.  These  benefits  would  not 
accrue  until  after  negotiations  for  an 
equivalency  agreement  have  been  held  and 
completed  successfully,  which  could  be  a 
lengthy  process. 

An  estimated  5  percent  of  total  U.S.  sales 
are  from  exports.  Currently,  despite  restricted 
access  to  the  European  market,  the  United 
States  is  the  most  important  non-EU  supplier 
of  organic  products  to  EU  countries  (Foreign 
Agriculture  Service  (FAS),  1995).  Import 
authorizations  have  been  granted  for  a 
number  of  raw  and  processed  commodities, 
including  sunflowers,  buckwheat,  beans, 
sugar,  and  apples.  Demand  is  strong 
throughout  the  European  market,  and  the 
organic  market  share  was  1-2  percent  of  total 
food  sales  in  1997  (Collins  1999).  Medium- 
term  growth  rate  forecasts  range  from  5-10 
percent  for  Germany  to  30-40  percent  for 
Denmark,  and  is  20-30  percent  in  most  of  the 
EU  countries,  according  to  the  International 
Trade  Centre  UNCT AD/WTO.  However,  most 
analysts  are  basing  their  projected  future 
growth  rates  on  straight-line  extrapolations  of 
current  sales  and  growth  rates  without 
understanding  the  underlying  market 
mechanisms  and  price  elasticities  (Lohr 
1998). 

Costs  of  the  Final  Rule 

The  costs  of  the  regulation  are  the  direct 
costs  of  complying  with  the  specific 
standards.  It  is  important  to  note  that  while 
some  costs  associated  with  accreditation  and 
certification  are  quantified,  costs  stemming 
from  other  provisions  of  the  final  regulations 
are  not.  In  addition,  this  is  a  short-run 
analysis.  The  analysis  examines  the  costs  that 
may  be  incurred  through  2002.  It  is  not 
possible  at  this  time  to  conduct  a  longer  run 
analysis  because  we  do  not  know  enough 
about  the  fundamental  supply  and  demand 
relationships  to  make  economically  sound 
long-run  projections. 

Accreditation  Costs 

USDA  has  identified  36  private  certifying 
agents  and  13  State  programs  providing 
certification  in  the  United  States.  These  49 
entities  are  considered  likely  applicants 
during  the  first  18  months  during  which 
USD.A  will  not  charge  application  fees  or 
hourly  fees  for  accreditation.  An  unknown 
number  of  new  entrants  to  the  certifying 
business  may  also  apply.  However,  over  the 
last  10  years,  the  number  of  certif\ing  agents 


does  not  appear  to  have  grown  significantly, 
with  the  net  effect  of  entries  and  exits 
maintaining  a  population  of  certifying  agents 
at  about  40-50. 

The  final  rule  allows  USDA  to  collect  fees 
from  certifying  agents  for  USDA 
accreditation.  The  first  proposal  would  have 
permitted  USDA  to  collect  fees  from 
producers  and  handlers  as  well,  but  USDA 
decided  that  it  would  be  administratively 
simpler  to  collect  fees  only  from  certifiers 
and  would  enable  State  programs  that  want 
to  keep  client  costs  low  to  be  able  to  do  so. 

Applicants  for  accreditation  will  be 
required  to  submit  a  nonrefundable  fee  of 
$500  at  the  time  of  application,  which  will 
be  applied  to  the  applicant's  fees  for  service 
account.  This  means  that  the  $500  fee  paid 
at  the  time  of  application  is  credited  against 
any  subsequent  costs  of  accreditation  arising 
from  the  initial  review  and  the  site 
evaluation.  The  $500  fee  is  the  direct  cost  to 
applicants  who  are  denied  accreditation 
based  on  the  initial  review  of  the  information 
submitted  with  their  application.  Charges  for 
the  site  evaluation  visit  will  cover  travel 
costs  from  the  duty  station  of  USDA 
employees,  per  diem  expenses  for  USDA 
employees  performing  the  site  evaluation,  an 
hourly  charge  (per  each  employee]  for 
services  during  normal  working  hours 
(higher  hourly  rates  will  be  charged  for 
overtime  and  for  work  on  holidays],  and 
other  costs  associated  with  providing  service 
to  the  applicant  or  certifying  agent. 

At  present,  the  base  per  diem  for  places  in 
the  United  States  is  $85  ($55  for  lodging  and 
$30  for  meals  and  incidental  expenses).  Per 
diem  rates  are  higher  than  $85  in  most  large 
cities  and  urbanized  places,  but  over  half  of 
the  current  U.S.  certifiers  are  located  in 
places  that  have  an  $85  per  diem  rate,  and 
that  is  the  rate  used  to  calculate  average 
certifier  expenses  in  table  3.  A  review  of 
domestic  travel  by  USDA  staff  during  fiscal 
year  1999  indicates  transportation  costs 
ranging  from  $500  to  $600  per  person. 
Miscellaneous  costs  are  estimated  to  add 
another  $50  to  each  site  visit. 

The  hourly  rate  that  USDA  anticipates 
charging  for  accreditation  is  the  rate  that 
USDA  currently  charges  for  services  under 
the  Quality  Systems  Certification  Program 
(QSCP).  Our  preliminary  estimate  that  this 
rate  will  be  no  more  than  $95  per  hour  is 
presented  to  give  the  public  some  indication 
of  the  rate  that  will  be  charged  following  the 
18-month  transition  period.  QSCP  is  an 
audit-based  program  administered  by  AMS, 
which  provides  meat  producers,  handlers 
(packers  and  processors),  and  other 
businesses  in  the  livestock  and  meat  trade 
with  the  opportunity  to  have  special 
processes  or  documented  quality 
management  systems  verified.  The 
procedures  for  accreditation  evaluation  are 
similar  to  those  used  to  certify  other  types  of 
product  or  system  certification  programs 
under  QSCP. 

Accreditation  will  include  verification  of 
adherence  to  ISO  Guide  65  and  the 
regulations.  Although  much  of  the  site 
evaluation  for  accreditation  will  involve 
comparisons  against  ISO  Guide  65, 
additional  hours  will  be  required  because 
USDA  will  be  evaluating  additional  aspects 


of  the  applicant's  operation  to  determine  if 
the  applicant  is  qualified  to  perform  as  an 
accredited  agent  for  the  NOP.  Based  on 
experience  with  the  QSCP  and  more  limited 
experience  performing  audits  verifying  that 
certifying  agents  meet  ISO  Guide  65,  we 
project  that  a  site  evaluation  visit  for  small 
applicants  with  a  simple  business  structure 
will  require  3  days  of  review,  and  for  those 
large  applicants  with  more  complex  business 
structure  will  require  5  days  of  review. 

USDA  will  use  two  reviewers  for  each  site 
evaluation  visit  during  the  18-month 
implementation  period,  as  well  as  for  new 
applicants  after  that  period.  One  reviewer 
will  come  ft-om  the  QSCP  audit  staff  and  will 
be  familiar  with  the  ISO  Guide  65 
verification;  the  other  reviewer  will  come 
from  the  NOP  staff  and  will  be  familiar  with 
requirements  of  the  organic  program.  The 
two  will  conduct  the  site  evaluation  jointly. 
Two  reviewers  will  also  be  needed  for  the 
site  evaluation  visits  for  the  accreditation 
renewals,  which  will  take  place  every  5 
years.  In  the  proposed  rule,  USDA  had 
projected  that  only  one  reviewer  would  be 
needed  for  site  evaluations  and  renewals  that 
took  place  after  the  18-month 
implementation  period  but  has  changed  that 
projection  based  on  additional  experience 
with  the  ISO  Guide  65  program. 

During  the  18-month  implementation 
period,  applicants  will  be  charged  for  travel 
and  per  diem  costs  for  two  persons  and  for 
miscellaneous  expenses  but  will  not  be 
charged  application  fees  or  hourly  fees.  The 
estimated  expenditures  for  these  initial 
accreditations  is  $1,560-$2.100,  with  $510- 
$850  for  per  diem  expenses,  $1 ,000-$1.200 
for  travel  expenses,  and  $50  for 
miscellaneous  expenses  (table  3).  The  cost  of 
initial  site  evaluation  visits  will  vary  with  the- 
cost  of  travel  from  the  USDA  reviewers  duty 
station  to  the  applicant's  place  of  business. 
In  general,  more  distant  and  remote  locations 
will  involve  higher  travel  costs. 

USDA  estimates  the  cost.<:  of  a  site 
evaluation  visit  after  the  transition  period 
may  average  $6,120-$9,700,  depending  on 
the  characteristics  of  the  applicant,  including 
$4,500-$7,600  for  the  hourly  site  evaluation 
charges  that  are  not  billed  to  the  certifier 
during  the  first  18  months  (table  3).  USDA 
has  received  appropriated  funds  to  pay  for 
the  hourly  site  evaluation  charges  only 
during  the  first  18  months  of  the  program. 

Currently,  few  private  certifying  agents  are 
operating  with  third-party  accreditation. 
Fetter  (1999)  reports  that  in  a  sample  of  18 
certification  programs,  four  programs  were 
accredited,  and  one  had  accreditation 
pending.  All  of  these  were  large,  private 
certifying  agents.  Those  certifying  agents 
currently  accredited  by  third  parties  will 
likely  pay  less  for  USDA  accreditation.  In  its 
first  proposal,  USDA  stated  at  FR  62:65860, 
"We  are  aware  that  certifiers  currently  may 
pay  in  excess  of  $15,000  for  accreditation  bv 
a  private  organization."  Commenters  thought 
this  figure  was  too  high.  One  commenter, 
which  operates  the  International  Federation 
of  Organic  Agriculture  Movements  (IFOAM) 
Accreditation  Programme  under  license  to 
IFOAM.  stated,  "It  is  possible  that  the  largest 
programme  operating  a  chapter  system  with 
activities  in  many  countries  (which  is 


included  in  their  IFOAM  evaluation)  paid 
this  amount  in  their  first  year.  On  the  other 
hand  the  average  cost  to  a  medium  sized 
certifier  works  out  at  around  $3000  to  $4000 
per  year.  "  Another  commenter  stated.    At  the 
present  time  IFOAM  acc:reditation  costs  less 
than  SlO.OOO/year  for  the  largest  certifier  and 
53-5,000  for  smaller  certifiers." 

The  18-month  NOP  implementation  period 
affects  the  distribution  of  program  costs 
between  the  organic  industry  and  the 
taxpayer.  Some  of  the  costs  of  accreditation 
wouM  be  absorbed  by  the  NOP  operation 
budget  appropriated  by  Congress.  In  effect, 
the  taxpayers  are  subsidizing  the  organic 
industry.  Without  this  subsidy,  the  total  cost 
of  accreditation  would  approach  $1  million. 

The  direct  accreditation  costs  to  an 
estimated  59  certifying  agents  (including  all 
49  current  U.S.  certifiers  and  an  estimated  10 
foreign  certifiers)  during  the  first  18  months 
following  the  final  rule,  are  approximately 
$92,000  to  $124,000.  This  figure  is  derived 
from  the  per-firm  costs  in  table  3.  In  addition. 
USDA  will  use  appropriated  funds  to  cover 
approximately  S270,000-$448,000  in  houriy 
charges  for  site  evaluation.  USDA  will  also 
use  appropriated  funds  to  cover  the  costs  of 
producing  and  publishing  an  accreditation 
handbook  in  several  languages,  translating 
USDA  reports  to  foreign  clients,  and 
developing  and  funding  a  peer  review  panel 
to  evaluate  NOP's  adherence  to  its 
accreditation  procedures.  And  if  more  than 
the  estimated  59  certifiers  apply  for 
accreditation  during  the  first  18  months  of 
the  program.  USDA  will  use  appropriated 
funds  to  cover  additional  hourly  charges  for 
site  evaluation. 

Private  certifying  agents  and  State 
programs  that  do  not  mirror  the  regulation 
may  incur  additional  costs  lo  change  their 
programs  to  adopt  the  national  standards. 
The  discussion  on  the  effect  of  the  regulation 
on  existing  State  programs  is  in  "State 
Program  Costs."  The  cost  associated  with 
changing  existing  private  certifying  programs 
is  not  quantified. 

.^Iso.  certifying  agents  who  have  been 
operating  without  third  party  accreditation 
will  face  new  costs.  For  certifying  agents  who 
currently  obtain  third-party  accreditation,  the 
direct  costs  of  USDA  accreditation,  which  are 
only  incurred  every  5  years,  may  be  lower  on 
an  annual  basis  compared  to  the  direct  costs 
for  third-party  certification  of  53,00O-$5,OOO 
per  year  indicated  by  the  commenters.  The 
direct  costs  for  certifying  agents  obtaining 
accreditation  during  the  first  18  months, 
when  USDA  will  not  impose  an  application 
fee  or  hourly  charges,  will  be  limited  to 
travel,  per  diem,  and  miscellaneous 
expenses. 

A  national  accreditation  program  mav 
shrink  the  market  for  a  third-party 
accreditation.  Certifying  agents  will  have 
little  incentive  to  maintain  or  seek  a  second 
accreditation  by  a  private  organization  unless 
that  accreditation  sufficiently  enhances  the 
market  value  of  the  certifying  agent's 
services.  Thus,  the  market  will  determine 
whether  other  accrediting  entities  continue  to 
have  a  U.S.  market  for  their  services. 

Training  programs  are  currently  offered  by 
the  Independent  Organic  Inspectors 
Association  (lOIA),  an  organization  of 
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approximately  163  organic  certification 
inspectors,  and  bv  some  of  the  larger 
certifying  agents  (lOIA).  Costs  to  existing 
certifying  agents  to  provide  additional 
training  to  other  staff  are  difficult  to  measure 
in  the  absence  of  information  on  current  staff 
skill  levels  or  the  existence  of  formal  training 
other  than  inspector  training.  Some  agencies 
relv  on  volunteer  staff  who  may  have  had  no 
formal  training,  but  the  extent  of  this  practice 
IS  unknown.  AMS  intends  to  offer  assistance 
to  certifying  agents,  producers,  and  handlers 
bv  providing  accreditation  training  for 
certification  agents  and  other  printed 
material  that  would  enable  participants  to 
better  understand  the  regulations.  In 
addition.  .\MS  intends  to  continue  open  and 
frequent  communication  with  certifying 
agents  and  inspectors  to  provide  as  much 
information  as  possible  to  aid  them  in 
fulfilling  the  requirements  of  the  regulations 
The  OFPA  requires  that  private  certifying 
agents  furnish  reasonable  security  for  the 
purpose  of  protecting  the  rights  of 
participants  in  the  organic  certification 
program  It  is  expected  that  there  will  be 
costs  to  certifying  agents  from  these 
requirements 

Implementation  of  the  final  r\ile  will  also 
impose  a  less  tangible  cost  on  some  certifiers. 
Some  private  certifiers  have  advertised  their 
program  and  logo  as  representing  higher 
standards  than  other  programs  The  brand 
value  associated  with  the  logos  of  these 
certifiers  will  be  lost  when  uniform  standards 
are  implemented  as  part  of  the  national 
program.  However,  certifiers  will  still  be  able 
to  distinguish  themselves  to  clients  based  on 
the  quality  of  their  services  and  other 
characteristics. 

A  key  change  was  made  in  the  final  rule. 
based  on  comments  to  the  March  2000 
proposal,  to  make  the  standard  used  by 
certifiers  to  determine  maximum  allowable 
pesticide  residues  (the  level  above  whu  h  a 
product  could  not  be  called  organic) 
consistent  with  the  current  industry  standard 
and  with  NOSB  recommendations.  In  the 
final  rule,  the  standard  will  be  set  at  5 
percent  of  the  pesticide  residue  tolerances 
calculated  bv  the  Environmental  Protection 
.\gent:y  (EP-M.  This  change  could 
conceptually  reduce  costs,  but  the  magnitude 
of  this  reduction  is  uncertain. 

Certification  Costs 

Under  the  final  rule,  USDA  will  not 
impose  any  direct  fees  on  producers  and 
handlers.  Certifying  agents  will  establish  a 
fee  schedule  for  their  certification  services 
that  will  be  filed  with  the  Secretary. 
Certifying  agents  will  provide  all  persons 
inquiring  about  the  application  process  with 
a  copv  of  their  fees.  The  certifying  agent  will 
provide  each  applicant  with  an  estimate  of 
the  total  cost  of  certification  and  an  estimate 
of  the  annual  costs  of  updating  the 
certification.  Under  the  proposed  rule, 
certifiers  could  charge  a  maximum  of  S250  at 
the  time  of  application,  but  under  the  final 
rule,  certifiers  are  not  limited  in  the  amount 
of  certification  fees  that  they  mav  charge  at 
the  time  of  application 

Some  States  charge  minimal  fees  for 
certification  by  subsidizing  operating  costs 
from  general  revenues.  The  maionty  of 


certifying  agents  structure  their  fee  schedules 
on  a  sliding  scale  ba.sed  on  a  measure  of  size, 
usually  represented  by  the  client's  gross  sales 
of  organic  products  but  sometimes  based  on 
the  acres  operated  (Fetter  1999  and  Graf  and 
Lohr  19991  Some  certifying  agents  charge  an 
hourly  rate  for  inspection  and  audit  services. 
Graf  and  Lohr  have  applied  fee  schedules 
provided  by  ten  certifying  agents  to  four 
hypothetii  al  farms,  small,  medium,  large, 
and  a  super  farm    Tables  2A  and  2B 
summarizes  the  fees  that  Graf  and  Lohr  found 
by  applying  schedules  of  each  certifying 
agent  to  hypothetical  farms.  Total  first-year 
costs  and  subsequent-year  (renewal)  costs  for 
certification  are  shown  The  average  cost  for 
each  size  class  should  be  interpreted  with 
care  h«t-ause  it  is  not  weighted  by  the  number 
of  clients  certified.  In  their  study,  the  Texas 
Department  of  Agriculture  program  is  the 
low-cost  certifying  agent  for  all-size 
operations  The  high-cost  certifying  agent 
differs  across  farm  sizes.  None  of  these 
certification  programs  mentions  costs  for 
residue  testing,  which  the  NOP  will  require 
in  the  form  of  preharvest  testing  when  there 
is  reason  to  believe  that  agricultural  products 
have  come  into  contact  with  prohibited 
substances.  Preharvest  testing  is  expected  to 
be  infrequent.  Some  certifying  agents 
currently  require  soil  nutrient  testing  and 
water  quality  testing.  The  estimated  total 
initial  costs  for  a  producer  or  handler  to 
become  certified  are  presented  in  table  3. 
We  have  not  extended  the  average  costs 
reported  in  Tables  2A  and  2B  to  aggregate 
certification  costs  for  all  organic  farms 
because  the  number  of  organic  farms  is  not 
known  with  pret  ision.  nor  is  their  geographic 
location,  and  there  are  no  data  to  distribute 
the  population  of  organic  farms  across  size 
classes.  The  data  from  California  suggest  that 
a  large  number  of  small  farmers  produce  and 
market  organic  goods  without  third-party 
certification,  but  those  data  may  not  be 
representative  of  the  national  trend. 
Although  many  of  the  smallest  farms  would 
qualify  for  the  small  farm  exemption  from 
certification,  if  consumers  accept  the  labeling 
practices  required  by  this  final  rule,  small 
farmers  may  obtain  certification  to  stay  in  the 
organic  market,  which  may  involve  some 
cost. 

In  response  to  comments,  the  March  2000 
proposal  was  changed  to  provide  that  if  a 
conflict  of  interest  is  identified  within  12 
months  of  certification,  the  certifying  agent 
must  reconsider  the  application  and  may 
reinspect  the  operation  if  necessary. 
Additionally,  if  a  conflict  of  interest  is 
identified,  the  certifying  agent  must  refer  the 
operation  to  a  different  accredited  certifying 
agent.  These  provisions  would  likely  increase 
costs  to  certifiers,  however,  the  magnitude  of 
this  increase  is  unknown. 

Production  and  Handling  Costs 

Producers  and  handlers  currently  active  in 
the  organic  industry  may  bear  costs  under  the 
national  standards.  We  believe  that  while 
most  provisions  of  the  program  mirror 
(  urrent  industry  practices,  there  are  some 
differences.  In  addition  to  the  cost  associated 
with  becoming  familiar  with  the  national 
program,  any  adjustments  stemming  from 
these  differences  will  result  in  costs.  These 


costs  were  qualitatively  discussed  in  the 
March  2000, RIA  for  major  provisions  of  the 
rule  and  are  described  below.  The  March 
2000  proposal  adhered  closely  to 
recommendations  from  the  NOSB  and  largely 
reflected  current  industry  standards. 
Marginal  changes  have  been  made  in  the 
final  rule  in  response  to  comments  on  the 
March  2000  proposal.  These  changes  have 
been  made  in  concert  with  NOSB 
recommendations  and,  in  general,  have  been 
made  to  clarify  or  add  flexibility  to  producer 
and  handler  provisions  or  to  make  them 
better  reflect  current  industry  standards. 

Producers 

Producers  of  organic  food  will  face 
numerous  provisions  that  will  regulate  their 
production  methods.  As  indicated  in  the 
Baseline  section,  many  of  the  requirements 
are  currently  followed  by  certified  organic 
farmers.  Fanning  operations  that  are  not 
certified  but  are  registered  with  a  State 
government,  such  as  California,  receive 
copies  of  the  State  laws  to  which  they  must 
comply.  The  costs  associated  with  adjusting 
to  provisions  in  the  final  rule  may  be 
minimal  for  certified  and  State-registered 
growers  but  may  be  more  substantial  for 
noncertified  organic  producers  that  do  not 
follow  a  specific  set  of  guidelines  or 
regulations.  Some  organic  producers  are 
neither  certified  nor  registered  and,  therefore, 
may  not  practice  the  requirements  in  the 
final  rule.  Major  provisions  of  the  final  rule — 
the  withdrawal  period  required  for  land  to  be 
free  of  prohibited  substances,  National  List, 
animal  drug  use.  and  residue  tests — are 
discussed  to  illustrate  costs;  other  provisions 
may  also  impose  additional  costs. 

A  3-year  withdrawal  period,  during  which 
prohibited  materials  cannot  be  applied  to  a 
field  to  be  certified  as  organic,  is  currently 
required  by  most  private  and  State  organic 
standards,  and  the  final  rule  also  specifies  a 
3-year  period.  The  effect  of  this  provision  on 
the  currently  certified  organic  farming 
operations  may  be  minimal,  but  the  effect  on 
farming  operations  that  are  neither  certified 
nor  registered  may  be  significant.  Farming 
operations  that  have  completed  a  3-year 
withdrawal  period  will  not  be  affected  by 
this  requirement.  To  stay  in  the  organic 
industry,  those  who  have  not  completed  the 
3-year  period  must  comply  with  this 
reqvirement.  They  may  incur  the  cost  of 
organic  production  for  a  significant  length  of 
time,  yet  not  be  allowed  to  sell  their  products 
as  organic.  Hence,  some  small  organic 
operations  may  exit  the  industry. 

The  impact  of  the  National  List,  which  lists 
allowed  synthetic  substances  and  prohibited 
nonsynthetic  substances  that  may  or  may  not 
be  used  in  organic  production  and  handling 
operations,  will  be  determined  by  how  the 
national  standards  differ  from  current 
certification  standards  and  from  actual 
practice.  Lists  of  approved  synthetic 
materials,  including  soil  amendments  and 
pesticides,  vary  from  one  certification 
program  to  another,  but  a  detailed  analysis  of 
specific  differences  in  the  various  existing 
materials  lists  shows  them  to  be  overlapping 
in  most  cases  with  each  other  and  with  the 
National  List.  The  degree  of  overlap  should 
mitigate  the  costs  for  certified  operations,  but 


farming  operations,  particularly  those  that 
aren't  certified,  may  need  to  meike  some 
adjustments  to  comply  with  the  list.  These 
adjustments  will  impose  costs  on  these 
operations.  The  magnitude  of  the  costs 
resulting  from  these  adjustments  is  not 
quantified. 

Where  livestock  standards  have  been 
adopted  by  existing  State  programs  emd  by 
private  certifying  agents,  most  prohibit  the 
use  of  animal  drugs  except  for  the  treatment 
of  a  specific  disease  condition,  and  use  of 
animal  drugs  is  generally  prohibited  within 
90  days  prior  to  the  sale  of  milk  or  eggs  as 
organic.  Some  State  and  private  certifiers 
allow  the  use  of  animal  drugs  in  animals  for 
slaughter  under  certain  conditions,  while 
others  prohibit  the  use  of  animal  drugs.  The 
standards  in  the  final  rule  would  prohibit  the 
sale  as  organic  of  edible  products  derived 
from  an  animal  treateji  with  antibiotics  or 
other  unapproved  substances.  The  standards 
may  not  differ  from  existing  State  or  private 
standards  in  prohibiting  the  use  of  drugs  on 
healthy  animals.  However,  the  effect  of  this 
provision  may  differ  among  certified  and 
registered  organic  farms.  The  effect  on  the 
certified  farming  operations  is  unknown.  We 
assume  that  this  provision  may  have  costs, 
but  the  magnitude  of  these  costs  is  not 
quantified. 

Additional  costs  may  be  imposed  by 
several  further  changes  to  the  March  2000 
proposal.  These  changes  involve  the  use  of 
treated  lumber,  confinement  requirements, 
and  the  commercial  availability  of 
ingredients  in  products  labeled  "organic." 
The  replacement  of  lumber  treated  with 
prohibited  substances  that  comes  into  contact 
with  soil,  crops,  or  livestock  under  organic 
management  with  treated  lumber  is  now 
specifically  prohibited  in  organic  systems. 
Since  the  use  of  lumber  treated  with 
prohibited  substances  for  the  purpose  of 
preventing  degradation  is  not  a  common 
practice  in  livestock  production,  this 
prohibition  is  not  expected  to  increase 
producer  costs  substantially.  The  exact 
magnitude  of  any  increase  is  uncertain  and 
mainly  dependent  upon  the  number  of 
producers  seeking  organic  certification  that 
currently  use  treated  lumber  in  their 
operations  and  are  planning  to  replace  that 
lumber. 

The  confinement  provisions  in  the  March 
2000  proposal  have  been  slightly  modified. 
Access  to  the  outdoors  is  now  an  explicitly 
required  element  for  all  organically  raised 
livestock.  We  expect  this  change  to  have  a 
minor  impact  on  overall  producer  costs. 
since  we  assume  most  producers  raising 
organic  livestock  already  provide  access  to 
the  outdoors.  Additionally,  the  term, 
"pasture,"  has  been  defined  to  emphasize 
that  livestock  producers  must  manage  their 
land  to  provide  nutritional  benefit  to  grazing 
animals  while  maintaining  or  improving  soil, 
water,  and  vegetative  resources  of  the 
operation.  To  the  extent  producers  desiring 
to  raise  organic  livestock  do  not  currently 
manage  pasture  in  this  manner,  we  expect 
livestock  production  costs  to  increase. 
The  organic  plan  now  requires  using 
organically  produced  minor  agricultural 
ingredients  unless  not  commercially 
available.  This  applies  to  the  previously 


allowed  5-percent  nonorganic  agricultural 
and  other  ingredients  in  products  labeled 
"organic."  Handlers  of  organically  produced 
minor  ingredients,  especially  herbs  and 
spices,  are  likely  to  benefit  from  this  market 
incentive,  while  producers  of  nonorganic 
minor  ingredients  will  likely  be  adversely 
affected.  Producers  will  also  realize  a  burden 
associated  with  providing  the  documentation 
of  commercial  availability  for  ingredients  in 
the  5-percent  component.  Since  the  criteria 
to  determine  commercial  availability  will  be 
developed  after  additional  comments  and 
information  are  considered,  the  magnitude  of 
the  cost  and  benefit  implications  from  this 
standard  are  currently  unquantifiable  but 
will  likely  be  largely  dependent  upon  the 
stringency  of  the  developed  criteria. 

Producers  will  also  have  administrative 
costs  for  reporting  and  recordkeeping, 
although  producers  who  currently  are  active 
in  the  organic  industry  already  perform  most 
of  these  administrative  functions,  and 
additional  costs  to  them  would  depend  upon 
the  extent  to  which  their  current  practices  are 
different  from  the  requirements  of  the  final 
rule.  The  annual  reporting  and  recordkeeping 
burden  on  producers  is  estimated  at  24  hours 
for  certified  producers  and  1  hour  of 
recordkeeping  for  small  producers  who 
choose  to  operate  as  exempt  entities  and  is 
valued  at  $23  per  hour. 

Other  provisions  of  the  final  rule,  such  as 
those  on  residue  testing,  livestock  housing 
and  feed,  and  health  care  practices,  may  vary 
enough  from  those  followed  by  some  growers 
that  they  may  impose  costs  due  to  the 
variability  in  current  housing,  feed,  and 
health  care  practices,  but  lacking 
information,  we  have  not  quantified  these 
costs. 

There  were  also  several  key  changes  made 
in  the  final  rule,  based  on  comments  to  the 
March  2000  proposal,  that  will  add  flexibilitv 
to  producer  standards.  A  specific  type  of 
production  facility  was  required  for 
composting  manure  in  the  proposal,  and  this 
provision  has  been  modified  to  ensure  that 
manure  is  adequately  composted  while 
allowing  variation  inthe  type  of  facility  that 
is  used.  Also,  the  transition  period  of  a  dairy 
operation  to  make  a  whole-herd  conversion 
to  organic  production  has  been  reduced  in 
order  to  make  conversion  affordable  for  a 
wider  range  of  dairy  farms,  including  smaller 
operations.  Finally,  the  requirement  that 
slaughter  stock  sold,  labeled,  or  represented 
as  organic  be  under  continuous  organic 
management  firom  birth  was  changed  to 
require  continuous  organic  management  from 
the  last  third  of  gestation.  This  change  is  also 
expected  to  provide  possible  cost  savings  and 
added  flexibility  for  producers. 

Handlers 

Handlers  of  organic  food  are  defined  and 
regulated  differently  across  different 
certifying  agents  and  States.  Due  to  this 
variability,  handlers  may  incur  some  cost 
associated  with  complying  with  the 
requirements  of  the  regulation.  Several  kev 
changes  were  made  in  the  final  rule,  based 
on  comments  to  the  March  2000  proposal,  to 
make  handler  standards  more  consistent  with 
current  industry  standards.  The  proposal 
prohibited  the  addition  of  sulfites  to  wine  as 


required  by  OFPA.  The  statute  has  been 
changed  since  March,  and  the  final  rule  will 
permit  added  sulfites  in  wine  labeled  'made 
with  organic  grapes,"  consistent  with 
industry  standards  and  NOSB 
recommendations. 

Also,  the  March  proposal  required 
products  labeled  "made  with  organic 
ingredients  "  to  have  ingredients  that  were  at 
least  50  percent  organic,  and  this  threshold 
has  been  raised  to  70  percent  in  the  final 
rule.  Some  certifiers  set  their  thresholds  at  50 
percent,  others  at  70  percent,  while  others 
restrict  labeling  to  individual  ingredients 
only.  The  international  industr\-  standard 
outside  the  United  States  is  set  at  70  percent 
The  threshold  is  set  at  70  percent  in  the  final 
rule  inresponese  to  comments  received  on 
the  proposal  and  to  be  consistent  with 
international  standards,  which  will  help  ease 
export  of  U.S.  organic  product  into  those 
markets.  Alternatively,  to  the  extent  handlers 
do  not  currently  meet  the  70-percent 
threshold  to  label  products  "made  with 
organic  ingredients."  handlers  may  incur 
additional  costs  to  reach  the  threshold  or  exit 
the  industry.  The  magnitude  of  those  effects 
is  unknown. 

In  addition  to  the  labeling  requirement,  a 
handler's  current  use  of  nonsynthetic  and 
synthetic  substances  may  change  in  response 
to  the  final  rule.  The  March  2000  proposal 
provided  for  the  use  of  any  prohibilecj 
substance  to  prevent  or  control  pests.  This 
provision  has  been  changed  to  first  limit  the 
use  of  nonsynthetic  and  synthetic  substances 
to  substances  which  are  on  the  National  List 
before  allowing  the  use  of  any  synthetic 
substance.  To  the  extent  to  which  handlers 
are  now  required  to  consider  substances  on 
the  .National  List  before  using  a  prohibited 
substance  and  these  substances  on  the 
National  List  are  priced  differently  from  the 
substance  otherwise  used,  handlers  may 
incur  a  change  in  production  costs  This 
requirement  may  increase  costs  on  handlers, 
but  the  magnitude  of  this  increase  is 
unknown. 

In  addition,  the  commercial  availabilitv 
requirement  in  the  final  rule,  described  in  the 
producer  costs  section,  may  also  create  a 
burden  on  handlers  to  consistently  appK  the 
standard  To  the  extent  to  which  sourcing 
organically  produced  ingredients  in  exc:ess  of 
95  percent  of  the  finished  product  is  more 
expensive  than  sourcing  nonorganically 
produced  ingredients,  handlers  seeking  the 
"organic"  label  for  their  products  will  inc  ur 
additional  costs.  As  previously  desc  ribed.  the 
magnitude  of  the  cost  implications  from  this 
standard  is  currently  unquantifiable  but  will 
likely  be  largely  dependent  upon  the 
stringency  of  the  standard  that  is  de\  eloped. 

Handlers  will  also  have  administrative 
costs  for  reporting  and  recordkeeping, 
although  handlers  who  currenlK  are  active  in 
the  organic  industry  already  perform  most  of 
these  administrative  functions,  and 
additional  costs  to  them  would  depend  upon 
the  extent  to  which  their  current  practices  are 
different  from  the  requirements  of  the  final 
rule.  The  annual  reporting  and  recordkeeping 
burden  on  handlers  is  estimated  at  63  hours 
for  certified  handlers  and  1  hour  of 
recordkeeping  for  small  handlers  who  choose 
to  operate  as  exempt  entities  and  is  valued 
at  S23  per  hour. 
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Retail  Food  Establishments 

Most  rptailprs  are  not  (  urrentlv  subject  to 
either  voluntary  practices  or  mandatory 
standards  of  the  organir  industry.  Retailers 
that  have  organii-  processing  operations,  such 
as  organic  food  delis  and  bakeries,  are  not 
required  to  be  certified  in  the  final  rule. 
However,  retailers  will  be  subject  to 
requirements  such  as  prevention  of 
contamination  of  organic  products  with 
prohibited  substances,  and  commingling 
organic  with  nonorganic  products  Obtaining 
certification  and  complying  with  these 
provisions  will  incur  some  cost. 

Labeling  Costs 

Certified  handlers  will  have  to  comply 
with  requirements  regarding  the  approved 
use  of  labels  In  addition,  any  producers 
handlers,  and  retailers  who  are  not  i  urrentlv 
certified  but  who  package  organic  products 
are  also  subiect  to  the  labeling  requirements. 
The  estimated  annual  cost  for  handlers  to 
determine  the  composition  of  20  products  to 
be  reported  on  labels  is  SI. 647,000  This 
figure  is  based  on  an  average  of  1  hour  per 
product  per  handler  and  an  hourly  cost  of 
S27  Similarly,  certified  handlers  will  have  to 
design  their  labels  to  comply  with  the 
regulation.  This  is  expected  to  take  1  hour 
per  label  at  $27  per  hour  for  a  compliance 
cost  of  SI  .647.000  Total  label  costs  for 
handlers  are  $3.3  million  Any  changes  to 
existing  labels  and  new  labels  that  need  to 
conform  to  the  regulation  will  incur  a  cost. 
The  costs  associated  with  these  activities  are 
not  quantified.  Hence,  the  lower  bound  on 
the  labeling  cost  is  approximately  S4  million. 

State  Program  Costs 

The  national  program  may  impose 
additional  costs  on  States  by  requiring 
changes  in  their  existing  programs.  The  rule 
encompasses  most  of  the  principles  of 
existing  State  programs  However,  there  are 
also  departures 

Where  State  standards  are  below  Federal 
standards  or  where  elements  of  the  Federal 
standards  are  missing  from  a  State  program, 
these  States  would  be  required  to  make 
changes  in  their  programs  that  they  might 
otherwise  not  make  Where  State  programs 
have  standards  in  addition  to  the  Federal 
standards  and  they  are  not  approved  by  the 
Secretary.  States  also  would  be  required  to 
make  changes  in  their  programs.  States 
without  organic  standards  or  whose  current 
standards  either  would  conform  to  those  of 
the  national  program  or  would  be  approved 
by  the  Secretary  would  not  incur  ddclitional 
costs  resulting  from  required  changes. 
Currently.  USDA  cannot  predict  which  States 
may  be  required  to  adjust  their  existing 
programs. 

States  that  conduct  certification  activities 
will  be  charged  for  accreditation,  something 
none  of  them  pay  for  now.  The  cost 
associated  with  this  provision  is  discussed  in 
the  Accreditation  section. 

Enforcement  costs 

Enforcement  costs  will  fall  upon  USDA's 
NOP.  States  operating  State  organic 
programs,  and  on  Stale  and  private  certifying 
agents.  Certifying  agents  will  ceview  clients' 
operations  and  will  notify  clients  of 


deficiencies.  Certifying  agents  can  initiate 
suspension  or  revoc  ation  of  certification 
Certifying  agents  will  be  aware  of  these 
overhead  costs,  and  we  assume  that  they  will 
establish  fee  schedules  that  will  cover  these 
c  osts.  .Actual  (  osts  to  (.ertifying  agents  for 
enfon;ement  activities  will  depend  on  the 
number  of  clients,  how  well  informed  clients 
are  of  their  obligations,  and  client  conduct. 
Stale  certifying  agents  will  face  the  same 
obligations  and  types  of  costs  as  private 
certifying  agents 

In  States  operating  State  organic  programs 
(SOP),  State  enforcement  costs  are  costs 
associated  with  ensuring  that  certified 
operations  fulfill  their  obligations.  These 
States  will  bear  the  costs  of  investigating 
complaints,  monitoring  use  of  the  State 
organic  seal  and  organic  labeling,  and  taking 
corrective  action  when  needed  These  States 
will  bear  costs  related  to  reviewing  an 
applicant's  or  certified  operation's  appeal 
and  for  administrative  proceedings.  Many  of 
these  activities  are  already  a  routine  part  of 
the  certification  program  in  States  that  have 
programs,  and  USDA  will  fill  in  gaps  in 
enforcement  in  States  that  choose  not  to  have 
programs. 

USDA's  enforcement  costs  are  costs 
as.sociated  with  ensuring  that  certifying 
agents  fulfill  their  obligations.  In  States 
without  an  organic  program.  USDA  will  bear 
the  co.sts  of  investigating  complaints, 
monitoring  use  of  the  USDA  organic  seal  and 
organic  labeling,  and  taking  corrective  action 
when  needed.  USD.A  will  bear  costs  related 
to  reviewing  an  applicant's  or  certified  or 
accredited  operation  s  appeal  and  for 
administrative  proceedings  USDA  expects  to 
effectively  carry  out  its  enforcement 
responsibilities  using  funds  that  are  already 
allocated  for  operating  the  NOP  To  the 
extent  tu  which  we  did  not  estimate  the 
likely  noncomplianc  e  rate,  the  cost 
associated  with  enforcement  remains 
unknown. 

Reporting  and  Recordkeeping  Costs 

The  Paperwork  Reduction  Act  of  1995 
requires  an  estimate  of  the  annual  reporting 
and  recordkeeping  burden  of  the  NOP.  The 
estimated  annual  reporting  and 
recordkeeping  burden  reported  is 
approximately  $13  million.  This  figure 
should  be  understood  within  the  context  of 
the  requirements  of  the  Paperwork  Reduction 
Act  The  Paperwork  Reduction  Act  requires 
the  estimation  of  the  amount  of  time 
necessary  for  participants  to  comply  with  the 
regulation  in  addition  to  the  burden  they 
1  urrentlv  have  Information  gathered  by  AMS 
m  auditing  activities  in  conjunction  with  ISO 
Guide  6.=i  verifications  leads  us  to  believe  that 
the  paperwork  burden  on  current  certifying 
agents  and  certified  operators  will  be  10  to 
1,S  percent  greater  than  their  current  business 
practices  as  a  result  of  this  final  rule. 

Certifying  Agents.  The  regulation  will 
impose  administrative  costs  on  certifying 
agents  for  reporting  and  recordkeeping.  The 
actual  amount  of  the  additional 
administrative  costs  that  would  be  imposed 
by  the  rule  is  expected  to  be  different  lor 
those  entities  that  would  begin  their 
activities  only  after  the  national  program  is 
implemented.  Certifying  agents  that  currently 


are  active  in  the  organic  industry  already 
perform  most  of  these  administrative 
functions;  therefore,  the  additional  costs  to 
them  would  depend  upon  the  extent  to 
which  their  current  practices  are  different 
from  the  requirements  of  the  regulation.  An 
estimate  of  the  cost  of  compliance  is  the 
annual  reportirig  and  recordkeeping  burden 
documented  in  the  Paperwork  Reduction  Act 
of  1995  analysis.  Table  4  shows  the  estimated 
annual  costs  for  certifying  agents.  Certifying 
agencies  each  have  an  estimated  burden  of 
1.068  hours  valued  at  roughly  $27,729. 

The  following  list  describes  several  of  the 
most  significant  administrative  requirements 
or  optional  submissions  and  the  probable 
resources  required  for  compliance.  Details  on 
the  reporting  and  recordkeeping  burdens 
estimated  for  each  item  are  in  the  paperwork 
analysis. 

1  A  list  of  farmers,  wild-crop  harvesters, 
and  handlers  currently  certified.  This 
information  can  be  compiled  from  existing 
records.  After  implementation,  certifying 
agents  will  be  required  to  submit  on  a 
quarterly  basis  a  list  of  operations  certified 
during  that  quarter. 

2  A  copy  of  procedures  used  for 
certification  decisions,  complying  with 
recordkeeping  requirements,  maintaining 
confidentiality  of  client's  business-related 
information,  preventing  conflicts  of  interest, 
sampling  and  residue  testing,  training  and 
supervising  personnel,  and  public  disclosure 
of  prescribed  information  concerning 
operations  they  have  certified  and  laboratory 
analyses.  These  policies  may  have  to  be 
created  or  modified  to  conform  to  the 
regulation. 

3  Documentation  on  the  qualifications  of 
all  personnel  used  in  the  certification 
operation,  annual  performance  appraisals  for 
each  inspector  and  personnel  involved  in  the 
certification,  and  an  annual  internal  program 
evaluation.  Existing  certifying  agents  may 
already  perform  these  operations.  New 
certifying  agents  will  have  to  establish 
procedures  to  achieve  these  things. 

4.  Documentation  on  the  financial  capacity 
and  compliance  with  other  administrative 
requirements  [e.g.,  fee  structure,  reasonable 
security  to  protect  the  rights  of  the  certifying 
agent's  clients  as  provided  in  the  NOP.  and 
business  relationships  showing  absence  of 
conflicts  of  interest).  Some  of  this 
information  can  be  compiled  from  existing 
records,  e.g..  fee  schedules,  and  some  may  be 
generated  from  other  sources. 

5.  Copies  must  be  submitted  to  USDA  of 
all  notices  that  are  issued  on  certification 
denial,  noncompliance,  and  suspension  or 
revocation  of  certification.  This  requirement 
will  be  fulfilled  simultaneously  with  sending 
notices  to  applicants  or  clients. 

6.  An  annual  report  to  the  Administrator 
including  an  update  of  previously  submitted 
business  information,  information  supporting 
any  requested  changes  in  the  areas  of 
accreditation,  and  steps  taken  to  respond  to 
previously  identified  concerns  of  the 
Administrator  regarding  the  certifying  agent's 
suitability  for  continued  accreditation.  The 
annual  report  requirement  will  draw  on 
records  created  in  the  normal  course  of 
business. 

7.  Retention  of  records  created  by  the 
certifying  agent  regarding  applicants  and 
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certified  operations  for  not  less  than  10  years, 
retention  of  records  obtained  from  applicants 
and  certified  operations  for  not  less  than  5 
years,  and  retention  of  other  records  created 
or  received  for  USDA  accreditation  for  not 
less  than  5  years.  This  activity  requires 
records,  database  management  capabilities, 
and  resources  (storage  space,  file  cabinets, 
electronic  storage,  etc.).  In  an  informal 
inquiry.  AMS  found  that  most  existing 
certifying  agents  currently  retain  records  for 
at  least  10  years  and  use  both  electronic  and 
paper  storage.  We  believe  that  this 
requirement  will  not  pose  an  additional 
burden  on  existing  certifying  agents. 

8.  Public  access  to  certification  records, 
such  as  a  list  of  certified  farmers  and 
handlers,  their  dates  of  certification,  products 
produced,  and  the  results  of  pesticide  residue 
tests.  This  requirement  will  have  minimal 
impact  given  the  requirements  for  retaining 
records. 

9.  Providing  program  information  to 
certification  applicants.  To  comply  with  this 
requirement,  certifying  agents  may  need  to 
modify  existing  standards  and  practices.  The 
criteria  for  qualified  personnel  in  the  rule 
may  likely  result  in  an  increase  in  labor  costs 
for  some  existing  certifying  agents  and, 
initially,  an  increase  in  training  costs.  The 
amount  of  additional  costs  to  these  certifying 
agents  would  depend  on  the  level  of 
expertise  among  current  certification  agency 
staff,  the  extent  to  which  certifying  agents 
currently  rely  on  volunteers,  and  the  current 
costs  of  training  certification  staff. 

Producers  and  Handlers.  The  regulation 
will  impose  administrative  costs  on 
producers  and  handlers  for  reporting  and 
recordkeeping.  The  actual  amount  of  the 
additional  administrative  costs  that  would  be 
imposed  by  the  final  rule  is  expected  to  be 
different  for  those  entities  that  would  begin 
their  activities  only  after  the  national 
program  is  implemented.  Producers  and 
handlers  who  currently  are  active  in  the 
organic  industry  already  perform  most  of 
these  administrative  functions;  therefore,  the 
additional  costs  to  them  would  depend  upon 
the  extent  to  which  their  current  practices  are 
different  from  the  requirements  of  the  final 
regulation.  An  estimate  of  the  cost  of 
compliance  is  the  annual  reporting  and 
recordkeeping  burden  documented  in  the 
Paperwork  Reduction  Act  of  1995  analysis. 

The  following  list  describes  several 
administrative  requirements  or  optional 
submissions  and  the  probable  resources 
required  for  compliance. 

1.  Establish,  implement,  and  update 
annually  an  organic  production  or  handling 
plan.  Organic  plans  are  a  standard  feature  in 
the  organic  industry  and  are  required  by 
certifying  agents.  Thus,  producers  and 
handlers  who  are  already  involved  in 
organics  can  rely  on  their  current  plan  with 
revisions  as  needed  to  meet  elements  of  the 
national  program  which  are  new  to  them  or 
differ  from  their  current  practice.  Although 
producers  and  handlers  are  generally  aware 
of  the  goals  of  organic  plans,  current  practice 
may  fall  short  of  the  rigor  that  will  be 
required  by  the  national  program.  New 
producers  and  handlers  will  have  higher 
costs  because  they  will  have  to  prepare  a 
plan  from  scratch. 


2,  Maintain  records  pertaining  to  their 
organic  operation  for  at  least  5  years  and 
allow  authorized  representatives  of  the 
Secretary,  the  applicable  State  organic 
program's  governing  State  official,  and  the 
certifying  agent  access  to  records.  Existing 
organic  producers  and  handlers  maintain 
records.  New  producers  and  handlers  will 
have  to  develop  records  systems.  Access  is 
expected  to  be  infrequent,  will  require  little 
time  of  the  certified  entity,  and  will  not 
require  buildings  or  equipment  other  than 
what  is  required  for  storing  records. 

3.  Notify  the  certifying  agent  as  required 
(e.g.,  when  drift  of  a  prohibited  substance 
may  have  occurred)  and  complete  a 
statement  of  compliance  with  the  provisions 
of  the  NOP.  Notifications  are  expected  to  be 
infrequent. 

The  total  reporting  burden  includes 
creation  and  submission  of  documents.  It 
covers  the  greatest  amount  of  reporting 
burden  that  might  occur  for  any  single 
creation  or  submission  of  a  document  during 
any  one  of  the  first  3  years  following  program 
implementation;  i.e..  2000.  2001.  and  2002. 
The  total  estimated  reporting  burden  reflects 
the  average  burden  for  each  reporting  activity 
that  might  occur  in  1  year  of  this  3-vear 
period. 

The  total  recordkeeping  burden  is  the 
amount  of  time  needed  to  store  and  maintain 
records.  For  the  purpose  of  measuring  the 
recordkeeping  burden,  the  year  2002  is  used 
as  the  reporting  year  for  which  the  largest 
number  of  records  might  be  stored  and 
maintained. 

The  annual  reporting  and  recordkeeping 
burden  on  producers,  handlers,  and 
certifying  agents  is  summarized  in  table  4. 
The  annual  burden  on  certified  producers  is 
estimated  at  24  hours  and  $552.  Certified 
handlers  have  an  estimated  burden  of  63 
hours  valued  at  $1,449.  The  burden  on  small 
producers  and  handlers  who  choose  to 
operate  as  exempt  entities  is  minimal.  1  hour 
of  recordkeeping  valued  at  $23.  If  this  cost 
is  applied  to  the  total  estimated  number  of 
affected  producers,  the  reporting  and 
recordkeeping  cost  would  be  $5,260,100  in 
2000  and  $6,835,554  in  2002.  By  applying 
this  cost  figure  to  the  estimated  total  number 
of  affected  handlers,  the  reporting  and 
recordkeeping  cost  would  be  $2,143,002  in 
2000  and  $3,013,552  in  2002. 

Barriers  to  Entry — Importers  of  Organic 
Products 

Currently,  there  are  no  Federal  restrictions 
on  importing  organic  products  to  the  United 
States  in  addition  to  those  regulations 
applying  to  conventional  products.  If  the 
imposition  of  the  NOP  decreases  the 
importation  of  organic  food  into  the  United 
States,  then  this  regulatory  action  may  result 
in  some  cost. 

Small  Business  Ramifications 

USDA's  final  rule  has  an  18-month  period 
during  which  applicants  for  accreditation 
would  not  be  billed  for  hourly  services.  The 
rationale  for  this  transition  period  is  to 
reduce  the  costs  to  certifying  agents  and. 
thus,  increase  the  prospect  that  certifying 
agents,  producers,  and  handlers  will  be  able 
to  afford  to  participate  in  the  national 


program.  The  choice  of  18  months  !<; 
intended  to  provide  sufficient  time  for  parties 
desiring  accreditation  to  submit  their 
application  and  prepare  for  a  site  evaluation 

USDA  will  operate  the  program  partially 
with  appropriated  funds,  in  effec  t  sharing  the 
cost  of  the  program  between  taxpayers  and 
the  organic  industry,  to  respond  to  public 
concerns  regarding  the  effects  of  the 
regulation  on  small  businesses.  Thousands  of 
comments  were  received  opposing  the  first 
proposal's  fee  provisions  with  most  focusing 
on  the  substantial  impact  on  small  certifying 
agents. 

Congress  has  expressed  public  policy 
concern  with  the  impacts  of  regulations  on 
small  entities  generally  and  with  the  impacts 
on  the  NOP  regulations  on  small  entities 
particularly.  The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  and  the 
Regulatory  Flexibility  Act  express 
Congressional  concern  regarding  regulatory 
burden  on  small  businesses.  The  Report  from 
the  Committee  on  Appropriations  regarding 
the  Agriculture.  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Bill.  2000.  includes 
the  following  language  (U.S.  Senate  1999) 

"The  Committee  continues  to  recognize  the 
importance  of  organic  markets  for  small 
farmers  and  fishermen.  The  Committee 
expects  the  Secretary  to  construct  a  national 
organic  program  that  takes  into  consideration 
the  needs  of  small  farmers  and  fishermen 
*    *    *  Furthermore,  the  Committee  expects 
that  of  the  funding  available  for  the  National 
Organic  Program,  necessary  funds  should  be 
used  to  offset  the  initial  costs  of  accreditation 
services,  a  subsidy  necessary  due  to  the  lack 
of  expertise  in  the  Department  of  .Agriculture 
in  the  areas  of  organic  accreditation  and 
insufficient  data  on  the  industry   " 

Certifying  agents  applying  for  accreditation 
during  the  first  18  months  following  the  final 
regulation  will  face  lower  direct  costs  than 
subsequent  applicants.  The  cost  for  later 
applicants  for  accreditation  will  be  higher 
because  they  will  have  to  pay  a  $500 
application  fee  and  hourly  charges  for 
completing  their  site  evaluation.  The 
requirement  for  accreditation  was  established 
in  the  OFPA  in  1990  and  the  accreditation 
program  was  part  of  the  1997  proposal 
Because  in  this  final  rule,  USD.A  is  using 
appropriated  funds  to  cover  some  of  the  costs 
of  initial  accreditation  during  the  first  18 
months  of  the  program,  certifying  agents  may 
set  lower  fees  initially  benefiting  the 
producers  and  handlers  who  are  certified 
during  this  period. 

It  is  important  to  note  that  many  small 
organic  operations  may  not  be  certified 
currently.  In  California,  for  example,  many 
small  farms  are  registered  but  not  certified. 
Even  if  certifying  agents  pass  on  the  cost 
savings  of  the  18-month  period  provision  to 
applicants  for  certification,  the  cost  of 
certification  may  be  higher  than  the  cost  of 
registration.  Hence,  becoming  a  certified 
operation  for  small  organic  producers  and 
handlers  may  be  more  costly  than  the  current 
practices. 

The  costs  imposed  on  small  operations 
may  be  mitigated  by  a  $5000  certific;ation 
exemption  to  aid  the  smallest  organic 
operations.  However,  these  operations  are 
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still  subiert  to  other  requirements  of  the 
regulation  To  the  extent  that  these 
requirements  differ  from  their  l  urrent 
practices,  complying  with  the  nationdl 
standards  mav  be  costiv  for  exempt 
operations 

In  addition,  the  certification  exemption 
allowed  under  the  regulation  includes  limits 
on  what  an  exempt  operation  mav  do 
Without  the  certification,  small  organic 
operations  may  not  display  the  VSDA  seal 
and  may  not  use  a  certifying  agent's  seal.  If 
the  consumers  of  organic  food  view  the  seals 
as  important  information  tools  on  orgnnii 
food;  that  is.  if  consumers  of  organu 
products  insist  on  only  certified  organic 
products,  the  inability  of  small  operations  to 
displav  these  seals  may  prevent  them  from 
realizing  the  price  premiums  associated  with 
certified  organic  products, 

Industn'  Composition 

The  imposition  of  the  national  standards 
may  change  the  composition  of  the  organic 
industry.  Even  with  the  small  business 
exemptions,  some  small  organic  operations 
may  choose  to  exit  the  industry,  and  small 
organic  operations  may  also  be  discouraged 
from  entering  the  industry,  resulting  in  a 
higher  concentration  of  larger  firms.  On  the 
other  hand,  it  may  be  easier  for  small 
operations  to  (omplv  with  certain  NOF' 
standards,  such  as  the  livestock  standards 
that  prohibit  confinement  production 
systems  and  require  100  percent  organu  feed 
And  State  and  Federal  certification  and 
conservation  cost-share  programs  and  nther 
govemmeni  programs  mav  help  lower  the 
impact  "n  small  producers- 
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Table  1.— U.S.  Organic  Product  Sales,  1990-99 

($  billions) 


Year 


1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 
1998 
1999 


Export 


0.04 
0.07 
0.11 
0.20 


Direct 


0.27 

0.32 

0.36 

0.39 
1 


Export/ 

direct 

subtotal 


0.31 
0.39 
0.47 
0.60 
0.71 


Mass 
market 


Natural 
foods 
stores 


Natural 
foods 
stores 

(1999$) 


Total  sales 


Total  sales 
(1999  $) 


0  09 
0.12 
0.14 
0.17 

0.21 

1 


0.85 

1.04 

1 
1.25 

1  27 
1.53 

1.03 

1.22 

1.54 

1.83 

1.29 

1.49 

1.90 

2.19 

1.54 

1.73 

2.31 

260 

1.87 

2.04 

2.79 

3.05 

1 

2 

1 

3.5 

3.72 

3.28 

3.35 
4.00 

4.00 

, 

Source:  Natural  Foods  Merchandiser,  New  Hope  Communications.— =  Not  reported. 

loii^tnH^hflf  Communications  reported  a  combined  estimate  for  export  and  direct  sales  in  1995  and  reported  a  different  set  of  subcategones  m 
1996  and  has  reported  only  on  sales  in  natural  foods  stores  since  1996. 

2  New  Hope  Communications  did  not  estimate  natural  product  store  sales 
billion. 


in  1997,  but  the  Hartman  Group  estimated  these  sales  at  $4  9 


Table  2A.— Rrst-Year  Certification  Costs,  From  GRAF  and  LOHR  Analysis 

(dollars) 


Certifying  agent 


Small  farm 


Medium 
farm 


Large  farm       Super  farm 


GOOF 

FVO 

FOG 

NOFA-VT  

NC/SCS  

OGBA 

OTCO-ln  

OTCO-Out .7^ 

ociA-wi : 7 

OCIA-VA  

TDA  ..'Z 

WSDA  'ZZZZ. 

Average  cost 

Notes: 

CCOF— Califomla  Certified  Organic  Farmers 

FVO — Farm  Verified  Organic 

FOG — Florida  Certified  Organic  Growers  &  Consumers 

NOFA-VT— Northeast  Organic  Farming  Association— Vermont 

NC/SCS— NutriClean/Scientific  Certification  Systems 

OBBA— Organic  Growers  and  Buyers  Association 

OTCO-ln— Oregon  Tilth  Certified  Organic,  inside  Oregon 

OTCO-Out— Oregon  Tilth  Certified  Organic,  outside  Oregon 

OCIA-WI— Organic  Crop  Improvement  Association,  Wisconsin  chapter 

OCIA-VA— Organic  Crop  Improvement  Association,  Virginia  chapter 

TDA— Texas  Department  of  Agriculture 

WSDA— Washington  State  Department  of  Agriculture 

Small  farm— 25  acres  with  annual  sales  of  $30,000, 

Medium  farm- 150  acres  with  annual  sales  of  $200,000. 

Large  farm— 500  acres  with  annual  sales  of  $800,000. 

Super  farm— 3,000  acres  with  annual  sales  of  $10,000,000. 


1,750 

1,737 

1,860 

535 

900 

3.300 

1,603 

1,698 

1,590 

320 

155 

1,555 


1,414 


4,850 

5,214 

4,860 

585 

1,000 

12,300 

2.517 

2,852 

6,090 

495 

200 

3,040  I 


51,250 

51,550 

51.210 

585 

2,000 

33,296 

150,300 

12,052 

75,090 

1.745 

575 

12.480 


3,623 


33,276 
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Table  2B.— Subsequent-Year  Certification  Costs,  From  GRAF  and  LOHR  Analysis 

(dollars) 


Certifying  agent 


CCOF  

FVO 

FOG  

NOFA-VT  

OTCO-ln 

OTCO-Oul 

OCIA-WI  

OCIA-VA  

TDA  

WSDA  

NC/SCS   

Average  cost 


Small  farm 


Medium 
farm 


Large  farm    I   Super  farm 


-+- 


425 
510 
325 
300 
454 
424 
290 
233 
90 
330 
700 
371 


1,300 

1,499 

845 

500 

1,611 

1,353 

1,565 

295 

155 

1,375 

900 

1,036 


Notes: 

CCOF— California  Certified  Organic  Farmers 

FVO— Farm  Venfied  Organic 

FOG— Flonda  Certified  Organic  Growers  &  Consumers 

NOFA-VT— Norttieast  Organic  Farming  Association — Vermont 

NC/SCS— NutnClean/Scientific  Certification  Systems 

OBBA — Organic  Growers  and  Buyers  Association 

OTCO-ln— Oregon  Tiltfi  Certified  Organic,  inside  Oregon 

OTCO-Out— Oregon  Tilth  Certified  CJrganic.  outside  Oregon 

OCIA-WI — Organic  Crop  Improvement  Association.  Wisconsin  chapter 

OCIA-VA— Organic  Crop  Improvement  Association,  Virginia  chapter 

TDA— Texas  Department  of  Agncutture 

WSDA— Washington  State  Department  of  Agriculture 

Small  farm— 25  acres  with  annual  sales  of  $30,000 

Medium  farm — 150  acres  with  annual  sales  of  $200,000 

Large  farm — 500  acres  wrth  annual  sales  of  $800,000 

Super  farn>— 3.000  acres  with  annual  sales  of  $10,000,000 


Table  3.— Costs  of  accreditation  and  Certification 


Estimated  costs  to  certifying  agents  during  first  18  months 


Applicatron  fee '  

Site  evaluation  costs  (two  person  team): 

Per  diem  (3  to  5  days  at  $85/day)  

Travel  (domestic)  

Hourly  charges  (not  billed  dunng  the  first  18  months)  

Miscellaneous  charges  (copying,  phone,  and  similar  costs) 


Total 


$0. 

$510  to  $850. 
$1 ,000  to  $1 ,200. 
$0 
$50. 


$1,560  to  $2, 100 


Estimated  costs  to  certifying  agents  for  initial  accreditation  after  first  18  months 


Site  evaluation  costs  (two  person  team); 

Per  diem  (3  to  5  days)    • 

Travel  (domestic)    

Hourly  charges  (24  to  40  hours  at  $95/hour)  

Miscellaneous  charges  (copying,  phone,  and  similar  costs) 


$510  to  $850. 
$1,000  to  $1,200. 
$4,560  to  $7,600. 
$50. 


Total  . 

Annual 


$6,120  to  $9,700. 


review  fees  for  certifying  agents  (2  to  8  hours  at  $95/hour)2 $190  to  $760. 


Estimated  costs  to  producers  for  certification  ^ 


Certification  feetrenewals) ^^^ 


Estimated  costs  to  handlers  for  certification  * 


Certification  fee  (initial  certification)  '  f  I'^I' 

Certification  fee  (renewals) $1,665. 


4,350 

4,851 

2,525 

550 

2,362 

2,207 

6,065 

470 

200 

2,800 

1,000 

2,489 


50,550 
51,187 
25,525 
550 
11,363 
11,208 
75,065 

1,720 

515 

12,000 

2,000 
21,971 


'  Nonrefundable  fee  that  will  be  applied  to  the  applicant's  fee-for-service  account.  ,        o  .«  q  K,,..rc  =.»  an  =.r^ 

2  Certifying  agents  are  required  to  submit  annual  reports  to  USDA   Review  of  these  reports  is  expected  to  range  from  2  to  8  hours  at  an  ap- 

^'3ESa[£l%ertSt'^n*?ees  are  calculated  from  Graf  and  Lohr  1999  which,  for  a  selection  of  certification  agents  provides  c^^^^^ 
for  four  hypothetical  farm  sizes:  (1)  small  farm  (family  famn)  25  acres.  $30,000  annual  sales,  5  hours  to  certify,  (2)  medium  'a^  (cottage  indi^- 
n^)  150  a?res  $200,000  annual  sales,  6  hours  to  certify:  (3)  large  famn  (commercial  famn):  500  acres,  $800,000  annual  Sfles,  8  hou^  to  <^rtrty^ 
and  (4)  super  farm:  3,000  acres,  $10,000,000  annual  sales,  16  hours  to  certify.  Our  estirriated  certification  tees  o"Jy '"^  "*  'ho^  cha^^  fo^ 
small  and  medium  farms  because  most  organic  producers  fall  into  these  categones  as  defined  by  Graf  and  Lohrin  the  1997  OFRF  survey,  90 
percent  of  respondents  had  gross  organic  famning  income  of  less  than  $250,000,  with  82  percent  less  than  $100,000. 
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mJH^^m^ft^,^f^*L"„H®"!i!rS°."  ^^V°'  '"°*'  organic  producers  is  about  $1,025  for  the  first  year  of  certification  ($579  for  small  and  $1  414  for 
^«c^i^2li^?Lf"'^.if^"*K?^°^  for  subsequent  years  ($371  for  small  and  $1,036  for  medium  farms).  Approximately  $25  Is  added  to  cover  the 
$7?0%^ofp^c:d^LSrLa?|er"?rut°JWd:^^^^^^  ''''■''''  '=^^"'-'*°"  •-  °'  ''-^^^  subseq^uent.year  ceSiSt^L'?, 

"Because  Graf  and  Lohr  do  not  estimate  certification  fees  for  handlers,  we  estimate  these  fees  by  applying  a  ratio  of  handler-to-oroducer  cer- 
le^My^  regulatory  impact  assessment  from  1997.  The  ratio  is  2-28  and  results  in  estir^ated  fees  or$2  337  S  $2.^5. 

Table  4.— Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Type  of  respondent 


Certified  producer  

Certified  handler  

Exempt  producers  and  handlers  

Certifying  agency 

Note:  Estimates  derived  from  Paperwork  Reduction  Act  of  1 995  analysis. 


Appendix  B — Unfunded  Mandates 
Reform  Act 

This  rule  has  been  reviewed  under  the 
Unfunded  Mandates  Reform  Act  (Pub.  L. 
104—4).  The  Act  requires  that  agencies 
prepare  a  qualitative  and  quantitative 
assessment  of  the  anticipated  costs  and 
benefits  before  issuing  any  rule  that  may 
result  in  annual  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate,  or 
by  the  private  sector  of  $100  million 
(adjusted  annually  for  inflation)  in  any  1 
year.  According  to  the  Act.  the  term.  "Federal 
mandate,"  means  any  provision  in 
legislation,  statute,  or  regulation  that  would 
impose  an  enforceable  duty  upon  State,  local, 
or  tribal  governments  or  the  private  sector, 
except  a  duty  arising  from  participation  in  a 
voluntar\'  Federal  program. 

The  National  Organic  Foods  Production 
Act  (OFPA)  of  1990  mandates  that  the 
Secretary  develop  a  national  organic  program 
to  accredit  eligible  governing  State  officials 
or  private  persons  as  certifying  agents  who 
would  certify  producers  or  handlers  of 
agricultural  products  that  have  been 
produced  using  organic  methods  as  provided 
for  in  the  OFPA.  The  OFPA  also  permits  a 
governing  State  official  to  voluntarily 
establish  a  State  organic  program  (SOP)  if  the 
program  is  approved  by  the  Secretary  and 
meets  the  requirements  of  the  OFPA.  The 
OFPA  does  not  require  that  States  establish 
their  own  SOP's  or  that  State,  local,  or  tribal 
governments  or  the  private  sector  become 
accredited;  therefore,  the  OFPA  is  not  subject 
to  the  Unfunded  Mandates  Reform  Act 
because  it  is  a  voluntary  program. 

Although  the  U.S.  Department  of 
Agriculture  has  determined  that  this  rule  is 
not  subject  to  the  Unfunded  Mandates 
Reform  Act,  USDA  has  sought  to  consider  the 
rule's  impact  cm  various  entities.  USDA 
prepared  a  Regulatory  Impact  Assessment 
(RIA)  that  is  discussed  in  the  section  entitled 
"Executive  Order  12866"  (also  attached  as  an 
appendix  to  this  regulation).  The  RIA. 
consists  of  a  statement  of  the  need  for  the 
actiyi.  an  examination  of  alternative 
approaches,  and  an  analysis  of  the  benefits 
and  costs.  Much  of  the  analysis  is  necessarily 
descriptive  of  the  anticipated  impacts  of  the 
rule.  Because  basic  market  data  on  the  prices 
and  quantities  of  oi;ganic  goods  and  services 
and  the  costs  of  organic  production  are 


limited,  if  is  not  possible  to  provide 
quantitative  estimates  of  all  benefits  and 
costs  of  the  rule.  The  cost  of  fees  and 
recordkeeping  required  by  USDA  are 
quantified,  but  the  anticipated  benefits  are 
not.  Consequently,  the  analysis  does  not 
contain  an  estimate  of  net  benefits. 

The  analysis  employed  in  reaching  a 
determination  that  this  rule  is  the  least  costly 
and  least  burdensome  to  the  regulated  parties 
is  discussed  in  the  sections  entitled  "The 
Regulatory  Flexibility  Act  and  the  Effects  on 
Small  Businesses"  and  "Paperwork 
Reduction  Act  of  1995."  The  rule  has  been 
designed  to  be  as  consistent  as  possible  with 
existing  industry  practices,  while  satisfying 
the  specific  requirements  of  the  OFPA. 

We  have  had  numerous  occasions  during 
which  to  communicate  with  various  entities 
during  the  development  of  the  rule;  States, 
for  example.  Currently,  there  are  32  States 
with  some  standards  governing  the 
production  or  handling  of  organic  food  and 
13  States  with  organic  certifying  programs. 
Representatives  of  State  governments  have 
participated  in  public  meetings  with  the 
National  Organic  Standards  Board,  while  the 
NOP  staff  has  made  presentations,  received 
comments,  and  consulted  with  States  and 
local  and  regional  organic  conferences, 
workshops,  and  trade  shows.  States  have 
been  actively  involved  in  training  sessions 
for  organic  inspectors;  public  hearings 
concerning  standards  for  livestock  products 
during  1994;  a  national  Organic  Certifiers 
meeting  on  July  21,  1995;  a  USDA-hosted 
meeting  on  February  26,  1996;  a  State 
certifiers  meeting  in  February  1999;  and  an 
International  Organization  for 
Standardization  (ISO)  65  assessment  training 
session  for  certifiers  in  April-May  1999.  More 
detail  about  contact  with  States  regarding 
this  rule  is  in  the  Federalism  section.  It  is 
unknown  at  this  time  how  many  States,  if 
any,  might  voluntarily  establish  their  own 
SOP'S  pursuant  to  the  OFPA  and  the 
regulations. 

Appendix  C— Final  Regulatory 
Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  requires  agencies  to  consider  the 
economic  impact  of  each  rule  on  small 
entities  and  evaluate  alternatives  that  would 
accomplish  the  objectives  of  the  rule  without 


Annual  hourly 

per 

respondent 


Hourly  rate        Annual  cost 


24 

$23 

$552 

63 

23 

1.449 

1 

23 

23 

1.068 

27 

27.729 

unduly  burdening  small  entities  or  erecting 
barriers  that  would  restrict  their  ability  to 
compete  in  the  market.  The  purpose  is  to  fit 
regulatory  actions  to  the  scale  of  businesses 
subject  to  the  action. 

1.  Need  for  and  objectives  of  the  National 
Organic  Rule. 

Currently,  organic  certification  is  voluntan,- 
and  self-imposed.  Members  of  organic 
industries  across  the  United  States  have 
experienced  numerous  problems  marketing 
their  organically  produced  and  handled 
agricultural  products.  Inconsistent  and 
conflicting  organic  production  standards  may 
have  been  an  obstacle  to  the  effective 
marketing  of  organic  products.  There  are 
currently  36  private  and  13  State  organic 
certification  agencies  (certifying  agents)  in 
the  United  States,  each  with  its  own 
standards  and  identif\'ing  marks. 

Some  existing  private  certifving  agents  are 
concerned  that  States  might  impose 
registration  or  licensing  fees  which  would 
limit  or  prevent  private  certification  activities 
in  those  States.  Labeling  problems  have 
confronted  manufacturers  of  multiingredient 
organic  food  products  containing  ingredients 
certified  by  different  certifit'ing  agents 
because  reciprocity  agreements  have  to  be 
negotiated  between  certifying  agents. 
Consumer  confusion  may  exist  because  of  the 
variety  of  seals,  labels,  and  logos  used  b\ 
certifying  agents  and  State  programs.  .Mso. 
there  is  no  industrywide  agreement  on  an 
accepted  list  of  substances  that  should  be 
permitted  or  prohibited  for  use  in  organic 
production  and  handling.  Finally,  a  lack  of 
national  organic  standards  may  inhibit 
organic  producers  and  handlers  in  taking  full 
advantage  of  international  organic  markets 
and  may  reduce  consumer  choices  in  the 
variety  of  organic  products  available  in  the 
marketplace. 

To  address  these  problems  in  the  late 
1980's.  the  organic  industry  attempted  to 
establish  a  national  voluntary  organic 
certification  program.  At  that  time,  the 
industry  could  not  develop  consensus  on  the 
standards  that  should  be  adopted,  so 
Congress  was  petitioned  by  the  Organic 
Trade  Association  to  establish  national 
standards  for  organic  food  and  fiber  products. 

In  1990.  Congress  enacted  the  Organic 
Foods  Production  Act  of  1990.  as  amended 
(7  U.S.C.  6501  et  seq]  (OFPA).  The  OFPA 
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requires  all  agrit:ultural  products  labeled  as 
organicallv  produced"  to  originate  from 
farms  or  handling  operations  certified  by  a 
State  or  private  agency  that  has  been 
accredited  bv  I'SDA 

The  purposes  of  the  OFPA.  set  forth  in 
section  2102  (7  IJ.S.C.  6501),  are  to:  (1) 
Establish  national  standards  governing  the 
marketing  of  certain  agric  ulturai  products  as 
organically  produced  products;  (2)  assure 
consumers  that  organically  produced 
products  meet  a  consistent  standard;  and  (3) 
facilitate  commerce  in  fresh  and  proces.sed 
food  that  is  organically  produced.  The 
National  Organic  Program  INOP)  is  the  result 
oftheOFP.^ 

Recently,  the  Organic  Trade  .Association 
published  American  Organic  Standards. 
Guidelines  for  the  Organic  Industry  {.\OS] 
However,  not  all  participants  in  the  organic 
industry  elected  to  participate  m  developing 
the  .AOS.  Many  certifying  agents  preferred  to 
wait  for  implementation  of  the  national 
standards,  and  some  certifying  agents 
disagree  with  portions  of  the  .\OS  For  these 
reasons.  USD.A  will  implement  a  regulation 
for  the  NOP 

2.  Summary  of  the  significant  issues  raised 
by  public  comments  in  response  to  the  Initial 
Regulatory  Flexibility  .Analysis  (IRFA).  a 
summarv  of  agency  assessment  of  such 
issues,  and  a  statement  of  any  changes  made 
in  the  final  nile  as  a  result  of  such  comments 

Although  we  received  many  individual 
comments  in  reference  to  the  proposed  rule  s 
IRF.A.  thev  were,  for  the  most  part,  variations 
of  several  form  letters.  Most  of  the  concern 
on  the  part  of  commenters  regarded  the  fees 
that  small  certifying  agents  would  be  subject 
to  under  the  rule. 

Comments  .Accepted 

(1)  We  received  numerous  comments  to  the 
effect  that  the  fees,  recordkeeping,  and 
paperwork  requirements  for  producer  and 
handler  certification  must  be  kept  as  low  as 
possible  while  still  offering  a  quality 
certification  program  We  believe  that  we 
have  made  every  effort  in  this  rule  to 
minimize  the  cost  and  paperwork  burden  to 
certifiers  and  certified  operations  as  much  as 
possible.  We  have  permitted  certifiers  and 
certified  operations  to  develop  their  own 
recordkeeping  and  reporting  systems — so 
long  as  they  conform  to  the  needs  of  the 
program.  For  the  most  part,  the  paperwork 
and  recordkeeping  requirements  for  certified 
operations  conform  to  the  requirements  that 
they  presently  face  under  existing 
certification  programs.  In  order  to  minimize 
the  cost  to  the  industrv-  of  transitioning  to  a 
system  where  certifying  agents  are  accredited 
(assuming  that  there  will  be  a  learning  curve 
as  agents  familiarize  themselves  with  the 
requirements  of  accreditation),  we  have 
waived  the  per-hour  cost  that  USD.A  will 
charge  to  conduct  an  accreditation  review  for 
the  first  18  months  of  the  program. 

(2)  In  the  proposed  rule,  we  requested 
comment  on  the  benefits  of  an  exemption  for 
small  certifiers  similar  to  that  for  small 
producers.  We  received  comments  in 
opposition  to  such  an  exemption  because 
commenters  wanted  to  maintain  documented 
verification  of  standards  that  is  afforded  bv 
certification  and  accreditation.  They  felt  thai 


exemptions  weakened  the  organic  system  in 
its  ability  to  assure  consumers  of  products 
that  meet  a  consistent  standard.  We 
concurred  with  this  comment  and  have  not 
developed  an  exemption  for  certifiers  in  the 
final  rule. 

Comments  Rejected 

(3)  We  received  comments  suggesting  that, 
in  order  to  lower  the  direct  cost  of 

ac  creditation  to  smaller  certifier  applicants, 
we  should  eliminate  on-site  visits  during 
accreditation  or  extend  the  time  beyond  the 
initial  on-sile  visit  for  a  subsequent  visit. 
Although  eliminating  the  on-site  visits  would 
certainly  lower  the  applicant's  costs,  we  have 
not  made  the  change  to  reduce  or  eliminate 
on-site  visits.  We  did  not  see  how  L'SDA 
r  ould  make  an  informed  decision  about 
whether  or  not  to  continue  to  accredit  a 
certifying  agent  without  complete  access  to 
the  relevant  records  documenting  the  agent's 
business  practices.  This  can  only  be 
efficiently  done  through  a  site  visit. 

(4)  We  received  numerous  comments  that 
the  fees  proposed  by  USDA  will  result  in 

I  ertification  fees  that  are  excessive  for  small 
farming  operations.  The  commenters 
suggested  that  USDA  impose  fees  on  a  sliding 
scale  based  on  a  farmer's  income  so  as  not 
to  drive  these  farmers  out  of  business  and 
deprive  consumers  of  the  benefits  of  these 
operations.  We  received  a  similar  comment 
to  the  Fees  section  of  the  proposed  rule,  and 
our  response  is  the  same.  Although  one  of 
our  top  priorities  is  assisting  the  small 
farmer.  .AMS  is  primarily  a  user-fee-based 
Federal  agency.  We  are  aware  that  our 
accreditation  fees  will  figure  into  the  fees 
that  certifiers  charge  their  clients.  However, 
the  fee  we  will  charge  to  accredit  an 
applicant  is  based  not  on  earning  profits,  but 
on  recovery  of  costs.  In  addition,  our  waiver 
of  the  hourly  service  charges  for  accreditation 
during  the  first  18  months  of  the  program 
should  help  to  keep  the  cost  of  accreditation 
to  certifying  agents  down.  We  believe  the 
rnquirements  that  fees  charged  by  a  certifying 
agent  must  be  reasonable  and  that  certifiers 
must  file  a  fee  schedule  for  approval  by  the 
.Administrator  will  help  to  keep  costs  under 
control.  Since  certifiers  are  required  to 
provide  their  approved  fee  schedules  to 
applicants  for  certification,  the  applicants 
will  be  able  to  base  their  selection  of 
certifying  agent  on  price  if  the  applicants  so 
choose.  In  addition,  nothing  in  the 
regulations  precludes  certi^/ing  agents  from 
pricing  their  services  on  a  sliding  scale  so 
long  as  their  fees  are  consistent  and 
nondiscriminatory  and  are  approved  during 
the  accreditation  pro<;ess. 

(5)  Other  commenters  were  concerned  that 
in  the  rule  USDA  neglects  to  establish 
■reasonable  fees"  annually  for  farm/site/wild 
crop  production  and  handling  operation 
certification.  Commenters  did  not  believe 
that  a  valid  Regulatory  Flexibility  Act 
analysis  could  be  made  without  the  annual 
farm  and  handling  operation  fee  projection. 
We  have  not  established  guidelines  for  what 
constitutes  a  "reasonable  fee"  in  the  final 
rule.  Accredited  certifying  agents  will  be 
required  to  submit  a  proposed  fee  schedule 
as  a  part  of  their  application.  .At  that  time, 
we  will  work  with  applicants  for 


accreditation  to  ensure  that  their  fees  are 
appropriate.  In  addition,  certifying  agents 
will  be  required  to  send  a  copy  of  their  fee 
schedule  to  anyone  who  requests  one.  This 
will  allow  operations  that  wish  to  be  certified 
to  shop  around  and  will  provide  a 
disincentive  for  accredited  agents  to  price 
themselves  out  of  the  market. 

3.  Description  of  and  an  estimate  of  the 
number  of  small  entities  to  which  the  rule 
will  apply. 

Small  business  size  standards,  Standard 
Industrial  Code  (SIC)  (13  CFR  part  121).  are 
developed  by  an  interagency  group, 
published  by  the  Office  of  Management  and 
Budget,  and  used  by  the  Small  Business 
Administration  (SEA)  to  identify  small 
businesses.  These  standards  represent  the 
number  of  employees  or  annual  receipts 
constituting  the  largest  size  that  a  for-profit 
ehterprise  (together  with  its  affiliates)  may  be 
and  remain  eligible  as  a  small  business  for 
various  SBA  and  other  Federal  Government 
programs. 

There  are  three  categories  of  operations 
that  contain  small  business  entities  that 
would  be  affected  by  this  rule:  Certifying 
agents,  organic  producers,  and/or  organic 
handlers.  The  term,  'certifying  agent."  means 
the  chief  executive  officer  of  a  State  or.  in  the 
case  of  a  State  that  provides  for  the  statewide 
election  of  an  official  to  be  responsible  solely 
for  the  administration  of  the  agricultural 
operations  of  a  Stale,  such  official  and  any 
person  (including  private  entities)  who  is 
accredited  by  the  Secretary  as  a  certifying 
agent  for  the  purpose  of  certifying  a  farm  or 
handling  operation  as  a  certified  organic  farm 
or  handling  operation. 

.According  to  the  most  complete  data 
available  to  USDA's  Agricultural  Marketing 
Service  (AMS).  there  are  49  certifying  agents 
(36  private  and  13  State)  in  the  United  States. 
More  than  half  of  the  private  and  State 
certifying  agents  certify  both  producers  and 
handlers,  while  the  others  certify  only 
producers.  Over  three-fourths  of  private  and 
State  certifying  agents  each  certify  fewer  than 
150  producers  and  20  handlers.  The  number 
of  certifying  agents  has  remained  fairly 
stable,  between  40  and  50.  for  some  years, 
with  entries  and  exits  tending  to  offset  each 
other.  The  NOP  staff  anticipates  that,  in 
addition  to  the  49  domestic  certifying  agents. 
10  foreign  certifying  agents  may  seek 
accreditation  during  the  initial  phase  of  the 
program. 

Small  businesses  in  the  agricultural 
services  sector,  such  as  certifying  agents, 
include  firms  with  average  annual  revenues 
of  less  than  S5  million  (SIC  Division  A  Major 
Group  7).  Based  on  SBA's  small  business  size 
standards  for  the  agricultural  services  sector, 
it  is  not  likely  that  many,  if  any.  of  the  49 
domestic  certifying  agents  have  annual 
revenue  greater  than  $5  million.  All  private, 
nonprofit  certifying  agents  would  be 
considered  small  by  SBA's  standards.  Based 
on  anecdotal  information,  only  a  few  private, 
for-profit,  certifying  agents  might  be  ^ 

categorized  as  large  businesses.  In  addition, 
the  1 3  State  certifying  agents,  although  not 
exceeding  the  revenue  threshold,  would  not 
be  considered  to  be  small  entities  under  the 
Act  as  only  government  jurisdictions  with 
populations  under  50,000  are  considered  to 


be  small  entities  under  section  601(5). 
Therefore,  at  least  30  certifying  agents  would 
qualify  as  a  small  business. 

The  term,  "producer."  means  a  person  who 
engages  in  the  business  of  growing  or 
producing  food  or  feed.  It  is  more  difficult  to 
establish  the  number  of  organic  producers. 
Organic  farming  was  not  distinguished  from 
conventional  agriculture  in  the  1997  Census 
of  Agriculture.  There  are  sources  which  give 
insight  into  the  number  of  producers.  The 
Organic  Farming  Research  Foundation 
(OFRF).  a  California-based  nonprofit 
organization,  has  conducted  three 
nationwide  surveys  of  certified  organic 
producers  from  lists  provided  by  cooperating 
certifying  agents.  The  most  recent  survey 
applies  to  the  1997  production  year  (1)." 
D  D  D  OFRF  sent  its  1997  survey  to  4,638 
names  and  received  1,192  responses.  Because 
OFRF  did  not  obtain  lists  firom  all  certifying 
organizations  or  their  chapters  (55  out  of  a 
total  of  64  identified  entities  provided  lists), 
its  list  count  is  likely  an  understatement  of 
the  number  of  certified  organic  producers. 
Note  that  the  estimated  number  of  organic 
producers  includes  only  certified  organic 
farms.  Comments  filed  in  response  to  the  first 
proposal  and  studies  indicate  that  the  total 
number  of  organic  farms  is  higher. 

Dunn  has  estimated  the  number  of  certified 
organic  producers  in  the  United  States  (2,  3) 
Dunn's  1995  work,  a  USDA  study,  estimated 
the  number  of  certified  producers  at  4,060  in 
1994;  this  estimate  was  used  in  the  first 
proposal.  Dunn's  1997  work  reported  4,060 
certified  organic  farms  in  1994  and  4,856  in 
1995. 

Data  collected  by  AMS  indicate  that  the 
number  of  organic  farmers  increased  about  12 
percent  per  year  during  the  period  1990  to 
1994.  OFRF  survey  efforts  indicate  that 
growth  has  continued,  although  it  is  not  clear 
whether  the  growth  rate  has  changed. 
Similarly,  growth  in  retail  sales,  the  addition 
of  meat  and  poultry  to  organic  production, 
and  the  possibility  of  increased  exports 
suggest  that  the  number  of  operations  has 
continued  to  increase.  Lacking  an  alternative 
estimate  of  the  growth  rate  for  the  number  of 
certified  organic  producers,  we  use  the 
average  growth  rate  of  about  14  percent  from 
Dimn's  1997  study.  The  true  rate  of  growth 
could  be  higher  or  lower.  Applying  the  14- 
percent  growth  rate  to  Dunn's  estimate  of 
certified  producers  in  1995  gives  an  estimate 
of  8.200  organic  producers  for  1999. 

An  adjustment  is  needed  to  account  for  the 
number  of  producers  who  are  practicing 
organic  agriculture  but  who  are  not  certified 
and  who  would  be  affected  by  this 
regulation.  We  assume  that  the  number  of 
organic  but  not  certified  producers  in  1999  is 
about  4.000.  This  assumption  is  based  on 
very  limited  information  about  the  number  of 
registered  but  not  certified  organic  producers 
in  California  in  1995.  Thus,  the  total  number 
of  certified  organic  producers  used  in 
assessing  the  impact  of  the  rule  is  12,176. 

Producers  with  crop  production  (SIC 
Division  A  Major  Group  1)  and  annual 
average  revenues  under  S500,000  are  small 
businesses.  Producers  with  livestock  or 
animal  specialities  are  also  considered  small 
if  annual  average  revenues  are  under 
$500,000  (SIC  Division  A  Major  Group  2). 


with  the  exception  of  custom  beef  cattle 
feedlots  and  chicken  eggs,  which  are 
considered  small  if  annual  average  revenues 
are  under  $1,500,000. 

Based  on  SBA's  small  business  size 
standards  for  producers,  it  is  likely  that 
almost  all  organic  producers  would  be 
considered  small.  The  OFRF  survey  asked  for 
the  producer's  total  gross  organic  farming 
income  during  1997.  Only  35  (less  than  3 
percent)  of  the  survey  respondents  reported 
gross  income  greater  than  $500,000,  the 
SBA's  cutoff  between  small  and  large 
businesses.  Over  70  percent  reported  gross 
income  of  less  than  $50,000.  The  OFRF 
survey  does  caution  readers  about  potential 
survey  "errors."  It  is  particularly  important 
to  emphasize  potential  "non-response  error"; 
that  is,  it  is  unknown  if  those  who  responded 
to  the  survey  accurately  represent  the  entire 
population  of  certified  organic  growers.  Also, 
some  producers  combine  organic  and 
conventional  production  on  the  same 
operation,  some  with  total  sales  that  may 
exceed  $500,000.  However,  it  is  likely  that  a 
majority  of  organic  producers  would  be 
considered  small.  We  have  estimated  that 
there  would  be  12.176  producers  certified  in 
the  first  year  and  of  those  97  percent,  or 
11,811,  based  on  OFRF's  survey  results, 
would  qualify  as  a  small  business. 

The  term,  "handler,"  means  any  person 
engaged  in  the  business  of  handling 
agricultural  products,  excluding  final 
retailers  of  agricultural  products  that  do  not 
process  agricultural  products.  Little 
information  exists  on  the  numbers  of 
handlers  and  processors.  USDA  has 
estimated  that  there  were  600  entities  in  this 
category  in  1994.  In  California,  there  were 
208  registered  organic  processed  food  firms 
in  1995  and  376  in  1999,  a  growth  rate  of  20 
percent  (4).  We  assume  that  this  growth  rate 
is  applicable  to  the  U.S.  and  project  2,077 
certified  handlers  in  2001.  This  figure 
includes  100  livestock  feed  handlers  who 
would  become  certified  organic.  Again,  the 
rate  of  growth  could  be  higher  or  lower. 

In  handling  operations,  a  small  business 
has  fewer  than  500  employees  (SIC  Division 
D  Major  Group  20).  It  is  also  likely  that  the 
vast  majority  of  handlers  would  be 
considered  small,  based  on  SBA's  small 
business  size  standards  for  handlers.  Based 
on  informal  conversations  with  organic 
certifying  agents,  currently,  about  25  (about 
2  percent)  of  the  estimated  1.250  organic 
handlers  in  1999  had  more  than  500 
employees.  This  includes  firms  that  handle 
or  process  both  organic  and  conventional 
foods.  We  have  estimated  that  2,077  handlers 
would  be  certified  organic  in  the  first  year. 
Based  on  this  information,'  98  percent  or 
2.035  would  qualify  as  a  small  business. 

4.  An  estimate  of  the  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  rule,  including  an 
estimate  of  the  classes  of  small  entities  which 
will  be  subject  to  the  requirement  and  the 
type  of  professional  skills  necessary  for 
preparation  of  the  report  or  record. 

The  reporting,  recordkeeping,  and 
compliance  requirements  of  the  rule  will 
directly  affect  three  sectors  of  the  organic 
industry  that  contain  small  business  entities: 
accredited  certifying  agents,  organic 


producers,  and  organic  handlers.  We  have 
examined  the  requirements  of  the  rule  as  it 
pertains  to  each  of  these  entities,  however 
several  requirements  to  complete   .us 
Regulatory  Flexibility  Analysis  (RFA)  overiap 
with  the  Regulatory  impact  .Assessment  (RIA) 
and  the  Paperwork  Reduction  Act  (PRA) 
section.  In  order  to  avoid  duplication,  we 
combine  some  analyses  as  allowed  in  section 
605(b)  of  the  Act.  This  RFA  provides 
information  specific  to  small  entities,  while 
the  RIA  or  PRJA  should  be  referred  to  for 
more  detail.  For  example,  the  RFA  requires 
an  analysis  of  the  rule's  costs  to  small 
entities.  The  RIA  provides  an  analysis  of  the 
benefits  and  costs  of  this  regulation.  This 
RFA  uses  the  RIA  information  to  estimate  the 
impact  on  small  entities.  Likewise,  the  RFA 
requires  a  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the  final  rule. 
The  PRA  section  estimates  the  reporting  and 
recordkeeping  (information  collection) 
requirements  that  would  be  required  by  this 
rule  finm  individuals,  businesses,  other 
private  institutions,  and  State  and  local 
governments.  The  burden  of  these 
requirements  is  measured  in  terms  of  the 
amount  of  time  required  of  program 
participants  and  its  cost.  This  RFA  uses  the 
PRA  information  to  estimate  the  burden  on 
small  entities. 

Certifying  Agents 

We  have  identified  36  private  certifying 
agents  and  13  State  programs  providing 
certification.  These  49  domestic  entities  are 
considered  likely  applicants  during  the  first 
12  months,  as  are  an  estimated  10  foreign 
certifying  agents.  An  unknown  number  of 
new  entrants  to  the  certifying  business  may 
also  apply.  However,  over  the  last  10  years, 
the  number  of  certifying  agents  does  not 
appear  to  have  grown  significantly,  with  the 
net  effect  of  entries  and  exits  maintaining  a 
population  of  U.S. -based  certifying  agents  at 
about  40  to  50.  Of  the  49  domestic  certifying 
agents,  based  on  information  discussed 
previously,  we  estimate  that  30  of  the  36 
private  certifying  agents  are  small  businesses. 

The  recordkeeping  and  paperwork 
requirements  are  outlined  in  the  Paperwork 
Reduction  Act  section.  The  requirements  for 
small  and  large  certifying  agents  are 
identical.  The  recordkeeping  and  paperwork 
requirements  for  accreditation  will  be  a  new 
burden  to  most  agents  as  the  majority  of  them 
have  not  been  accredited  in  the  past. 
However,  the  actual  amount  of  the  additional 
administrative  costs  that  would  be  imposed 
by  the  final  rule  is  expected  to  be  different 
for  those  entities  that  would  begin  their 
activities  only  after  the  national  program  is 
implemented.  Certifying  agents  that  currently 
are  active  in  the  organic  industrv  already 
perform  most  of  these  required 
administrative  functions:  therefore,  the 
additional  costs  to  them  would  depend  upon 
the  extent  to  which  their  current  praclic:es  are 
different  from  the  requirements  of  the  final 
regulation.  Because  the  rule  does  not  require 
any  particular  system  or  technology,  it  does 
not  discriminate  against  small  businesses. 
The  ability  of  an  agent  to  carry  out  the 
paperwork  and  recordkeeping  sections  of  the 
rule  will  be  more  dependant  on  the 


80680 


Federal  Register/ Vol.  65.  No.  246 /Thursday.  December  21.  2000/ Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  246  /  Thursday,  December  21,  2000 /Rules  and  Regulations        80681 


administrative  skill  and  lapacity  of  iheir 
particular  organization  than  their  size.  W'e 
did  not  receive  significant  i  omments  about 
the  paperwork  requirements  of  the  proposed 
rule  that  would  mdicate  that  thev  will  be 
onerous  for  small  certifying  agents. 

Certifving  agents  v\ill  be  the  front  line  in 
monitoring  and  ensurmg  that  tertified 
operations  slay  in  compliance  with  the  Act 
and  the  regulation>  However,  must  of  the 
compliance  requirements,  with  the  exception 
of  some  reporting  requirements,  are 
consistent  with  what  certifiers  are  currently 
expected  to  do  Like  the  paperwork  and 
reporting  requirements,  the  additional  costs 
to  an  agent  will  depend  on  how  different 
iheir  (  urrent  practices  are  from  the  final 
regulation. 

The  final,  and  probably  most  significant, 
area  in  which  certifying  agents  are  affected 
bv  the  rule  is  in  the  fees  that  they  must  pay 
for  accreditation.  Certifying  agents  will  be 
assessed  for  the  actual  time  and  travel 
expenses  necessary  for  the  NOP  to  perform 
accreditation  services,  including  initial 
accreditations.  5-year  renewals  of 
accreditation,  revievv'  of  annual  reports,  and 
changes  to  accreditation.  .Mthough  the  fees 
have  not  been  set  yet.  we  are  using  as  a 
starting  point  the  hourly  tees  that  are  charged 
for  the  voluntary,  fee-for-service  program 
provided  bv  AMS  to  certification  bodies 
requesting  conformity  assessment  to  the  ISO 
Guide  6.5.  "General  Requirements  for  Bodies 
Operating  Product  Certification  Systems  " 
We  expect  that  at  the  time  the  NCiPs  final 
rule  is  implemented,  the  fees  will  be 
approximately  $95  per  hour  with  higher 
overtime  and  holiday  rates.  Certifying  agents 
will  also  be  charged  for  travel,  per  diem,  and 
other  related  costs  a.ssociated  with 
accreditation.  To  ease  the  financial  burden  of 
accreditation  during  the  18  month  transition 
period  after  the  NOP  has  been  implemented, 
USDA  will  not  impo.se  hourly  charges  on 
certifving  agents.  The  direct  costs  for 
certifying  agents  to  obtain  accreditation  will 
be  limited  to  per  diem  and  transportation 
costs  to  the  site  evaluation   Review  of  the 
certifying  agent's  annual  report  is  anticipated 
to  range  from  2  to  8  hours  at  the  ISO  Guide 
63  hourly  rate.  .Mso,  if  certifying  agents  wish 
to  become  accredited  in  additional  areas  for 
which  thev  were  not  accredited  previously, 
a  site  evaluation  (with  associated  fees)  will 
be  necessary.  Detail  about  the  expected  i  ost.s 
of  accreditation  can  be  found  in  the  Rl.A. 

Several  factors  will  influence  the  amount 
of  time  needed  to  complete  an  accreditation 
audit.  An  operation  in  which  documents  are 
well  iirganlzed  and  thai  has  few 
nonconformities  within  ihf  quality  system 
will  require  less  time  for  an  audit  than  an 
organization  in  which  documents  are 
scattered  and  there  are  many 
nonconformities  (7).  Similarly,  in  a  foUowup 
audit,  operations  that  lack  organization  in 
their  documents  and  that  had  a  large  number 
of  nonconformities  during  previous  audits 
will  require  a  greater  amount  of  lime.  The 
scope  of  a  foUowup  audit  is  to  verify  the 
correction  of  nonconformities  and  to  evaluate 
the  effectiveness  of  the  corrections.  Certifying 
agents  are  able  to  control  these  cost  factors 
bv  making  certain  that  documents  are  well 
organized  and  by  educating  themselves  about 
quality  systems. 


Theiomplexiiv  uf  a  i  ertificalion  agency's 
organization  also  will  affect  the  time  needed 
to  complete  an  audit,  .^n  agency  with  a 
central  office  in  whic  h  all  certification 
ar  tivities  take  place  will  require  less  time  for 
dot  iiineiit  review  and  site  evaluation  than  a 
chapter  organization  or  a  business  structured 
so  that  responsil)ilit\  for  making  certification 
decisions  is  delegated  outside  of  the  central 
office.  In  the  latter  cases,  the  auditors' 
document  review  would  require  additional 
time  and  site  evaluation  thai  would  extend 
from  the  central  office  to  one  or  more  of  the 
chapters  or  to  the  site  lo  which  the 
certification  decision  making  is  delegated. 

Other  factors  determine  the  amount  of  time 
needed  to  i onipleic  an  ac  c  reditation  audit. 
For  an  agency  with  mimerous  (  lients. 
auditors  mav  need  ti>  spend  more  time 
reviewing  client  files  or  examining  business 
operations  than  thev  would  have  to  spend  for 
a  smaller  agency   Audit  of  an  agency  with  a 
large  number  of  processor  c:lients  may  require 
an  extended  amount  of  time  to  follow  audit 
trails,  confirm  that  organic  ingredients 
remain  segregated  from  nonorganic 
ingredients,  and  establish  that  toreign- 
produc  ed  ingredients  originate  from 
approved  entitit?s   Kinallv,  the  complexity  of 
the  agrii  ullural  praclii  es  certified  could 
influent  e  the  amount  of  time  necessary  to 
complete  an  ac:creditation  audit.  .•Kn  agency 
whose  certification  covers  only  producers 
who  grow  and  harvest  (me  crop  per  field  per 
year,  such  as  wheat  or  sugar  beets,  could 
quicklv  be  audited.  An  agency  whose 
producers  grow  several  itifferent  i  rups  per 
field  per  year  or  an  agen(  \  that  certifies 
producers  of  crops  and  livestock  as  well  as 
handlers  would  require  a  greater  amount  of 
time. 

.Ml  of  these  faclcjrs  will  affect  both  small 
and  large  certifving  agents.  A  small  certifying 
agent  could  be  assumed  to  have  a  less 
complex  organization  or  have  fewer  i:lients. 
and,  thus,  potentially  less  lime  would  be 
necessary  for  review.  However,  other  factors, 
such  as  the  degree  of  paperwork  organization 
or  the  complexity  of  the  agru  ultural  practices 
c:ertified.  may  influence  the  time  needed  for 
review  for  any  size  of  business. 

Currently,  relatively  few  certifying  agents 
have  third-party  accreditation  because 
ace  reclitdliuii  of  certifying  agents  is 
voluntary.  Fetter  reports  that  in  a  sample  ot 
IH  certificaliiiii  programs,  selected  to  include 
six  large,  private  programs,  six  smaller 
private  programs,  and  six  State  programs, 
four  programs  were  accredited  and  one  had 
acxreditalion  [lending  (8).  .All  of  these  were 
large  private  certifying  agents.  Three  of  the 
certifving  agents  identified  bv  Fetter  as 
accredited  requested  ISO  Guide  65 
assessments  by  I'SD.A  and  have  been 
approved  for  selling  (irganii  products  into 
theinternalioii.il  market  Those  certifving 
agents  c  urrentlv  accredited  by  third  parties 
will  likely  pay  less  for  USDA  accreditation 
bee  ause  their  documents  are  organized  and 
they  have  fewer  nonconformities. 

It  is  expected  that  all  certifying  agents  will 
set  their  fee  schedule  to  recover  costs  for 
their  certification  services,  including  the 
costs  of  accTeditation.  The  larger  the  number 
of  clients  per  certifying  agent,  the  more  fixed 
costs  can  be  spread  out.  It  is  possible. 


however,  that  small  certifying  agents  c:ould 
be  significantly  affected  by  this  final  rule  and 
mav  not  be  able  lo  continue  in  business  from 
a  financial  standpoint. 

Costs  tn  Producers  and  Handlers 

The  OFPA  established  a  small  farmer 
exemption  from  c:ertification  and  submission 
of  organic  plans  for  small  producers  with  a 
niaximum  of  55,000  in  gross  sales  of  organic 
products   For  purposes  of  the  exemption,  the 
()FP.\  defines  a  "small  farmer"  as  those  who 
sell  no  more  than  $5,000  annually  in  value 
of  agricultural  products  In  this  rule,  we  have 
clarified  that  the  exemption  applies  to 
producers  and  handlers  who  sell  no  more 
than  $5,000  annually  in  value  of  organic 
products  (9).  In  addition,  handling  operations 
are  exempt  if  they:  -Are  a  retail  food 
establishment  that  handles  organically 
produc:ed  agricultural  products  but  does  not 
process  them;  handles  agricultural  products 
that  contain  less  than  70  percent  organic 
ingredients  bv  weight  of  finished  product;  or 
does  not  use  the  word,  "organic ."  on  any 
package  panel  other  than  the  information 
panel  if  the  agricultural  product  contains  at 
least  70  percent  organii  ingredients  by 
weight  of  finished  product. 

.■\  handling  operation  or  spec  ific  portion  of 
a  handling  operation  is  excluded  from 
certification  if  it  handles  packaged  t;ertified 
organic  produc:ts  that  were  enclosed  in  their 
packages  or  containers  prior  to  being 
acquired  and  remain  in  the  same  package  and 
are  not  otherwi.se  prc)c;essed  by  the  handler, 
or  it  is  a  retail  food  establishment  that 
processes  or  prepares  on  its  own  premises 
taw  and  readv-to-eat  food  from  certified 
organic  products. 

.\cc  ording  to  the  OFRF  survey.  27  percent 
of  currently  certified  farms  that  responded  lo 
the  survey  would  fall  under  the  producer 
exemption.  This  percentage  does  not  take 
into  account  those  organic  farms  that  are  not 
currently  certified  by  a  private  or  State 
certifying  agent.  A  study  of  (California  organic 
farms  found  that,  of  all  organic  farms  (10)  in 
1994-95.  about  6(i  pen  enl  have  revenues  less 
than  510.000  (11).  If  California  is 
representative  and  the  distribution  within  the 
sub-$10,000  category  is  uniform,  then  a  third 
of  the  farms  would  be  classified  as  small  for 
purposes  of  the  statutory  exemption  with 
annual  sales  less  than  S5.000.  Ba.sed  on  the 
California  study  and  the  OFRF  survey  results, 
we  estimate  that  between  25  and  33  percent 
of  organic;  producers  are  small  and  would 
c|ua!ifv  for  exemption  from  the  certification 
requirements. 

W'e  have  estimated  that  there  are  4,801 
small  organic  producers  and  173  handlers 
that  will  be  exempt  from  certific;ation  (this 
figure  does  not  include  exc  luded  operations). 
These  operations  would  be  required  to 
I  omplv  with  the  production  and  handling 
standards  and  labeling  requirements  set  forth 
under  the  NOP.  They  do  not  have  to  meet  the 
paperwork  requirements  of  c:ertific:ation  and 
they  must  only  keep  records  that  document 
compliance  with  the  law  for  3  years  (rather 
than  5  for  certified  operations.  We  anticipate 
that  this  exemption  will  be  used  primarily  by 
small  market  gardeners  and  hobbyists  who 
grow  and  process  produ(;e  and  other 
agricultural  products  for  sale  at  farmers 


markets  and  roadside  stemds  to  consumers 
within  their  communities. 

Exempt  producers  will  be  allowed  to 
market  their  products  as  organically 
produced  without  being  certified  by  a 
certifying  agent.  Products  marketed  by 
exempt  producers  cannot  be  represented  as 
certified  organic  or  display  the  USDA  organic 
seal.  Products  produced  or  handled  on  an 
exempt  operation  may  be  identified  as 
organic  ingredients  in  a  multiingredient 
product  produced  by  the  exempt  operation, 
but  they  may  not  be  identified  as  organic  in 
a  product  processed  by  others.  These 
limitations  may  discourage  some  small 
producers  from  seeking  exemption,  who 
instead  may  choose  to  become  certified.  In 
this  case,  the  costs  of  certification  would 
apply.  The  value  associated  with  having 
organic  certification  may  outweigh  the  costs 
of  certification. 

As  with  accredited  certifying  agents,  the 
regulation  will  impose  administrative  costs 
on  certified  producers  and  handlers  for 
reporting,  recordkeeping,  residue  testing,  and 
other  compliance  requirements.  The  actual 
amount  of  the  additional  administrative  costs 
that  would  be  imposed  by  the  final  rule  is 
expected  to  be  different  for  those  entities  that 
become  certified  only  after  the  national 
program  is  implemented.  Producers  and 
handlers  who  currently  are  active  in  the 
organic  industry  already  perform  most  of 
these  administrative  functions;  therefore,  the 
additional  costs  to  them  would  depend  upon 
the  extent  to  which  their  current  practices 
differ  from  the  requirements  of  the  final 
regulation.  Projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  certifying  agents  are 
discussed  in  greater  detail  in  the  PRA  and  the 
RIA.  The  only  distinction  made  in  the  final 
rule  between  large  and  small  entities  for 
reporting,  recordkeeping,  and  compliance  is 
for  operators  who  produce  less  than  S5000 
per  year  in  organic  products  as  stated  above. 
As  with  the  certifying  agents,  most  of  the 
concern  this  rule  generated  for  small  certified 
operations  revolves  around  fees.  Under  this 
rule.  USDA  will  not  impose  any  direct  fees 
on  producers  and  handlers.  Certifying  agents 
will  establish  a  fee  schedule  for  their 
certification  services  that  will  be  filed  v«th 
the  Secretary  and  posted  in  a  place  accessible 
to  the  public.  Certifying  agents  will  provide 
all  persons  inquiring  about  the  application 
process  with  a  copy  of  their  fees.  The 
certifying  agent  may  only  charge  those  fees 
that  it  has  filed  with  the  Secretary. 
Furthermore,  the  certifying  agent  will 
provide  each  applicant  with  an  estimate  of 
the  total  cost  of  certification  and  an  estimate 
of  the  annual  costs  of  updating  the 
certification. 

Currently,  supply  and  demand  for 
certification  services  determine  the  fees 
charged  in  most  areas.  Some  States  charge 
minimal  fees  for  certification  and  instead 
subsidize  operating  costs  from  general 
revenues.  According  to  separate  studies  by 
Fetter,  and  Graf  and  Lohr,  the  majority  of 
certifying  agents  structure  their  fee  schedules 
on  a  sliding  scale  based  on  a  measure  of  size, 
usually  represented  by  the  client's  gross  sales 
of  organic  products  but  sometimes  based  on 
the  acres  operated.  Some  certifying  agents 


charge  an  hourly  rate  for  inspection  and 
audit  services. 

Graf  and  Lohr's  study  indicates  that  even 
small  farms  require  significant  time  for  the 
certification  process,  and  this  time  does  not 
increase  proportionately  as  farm  size 
increases.  None  of  the  existing  certification 
programs  mention  costs  for  residue  testing, 
which  the  NOP  will  require  in  the  form  of 
preharvest  testing  when  there  is  reason  to 
believe  that  agricultural  products  have  come 
into  contact  with  prohibited  substances. 
Preharvest  testing  is  expected  to  be 
infrequent.  Certifiers  will  recover  the  costs  of 
preharvest  testing  through  explicit  charges  to 
the  producer  whose  crop  4s  tested  or  through 
a  generally  higher  fee  structure  that  spreads 
the  expected  costs  of  tests  over  all  clients. 

This  rule  imposes  no  requirements  that 
would  cause  certifying  agents  that  are 
presently  using  a  sliding-scale  type  fee 
schedule  to  abandon  their  current  fee  system. 
Certifying  agents  could  recover  their  net 
additional  costs  by  increasing  their  flat-fee 
component,  their  incremental  charges,  or 
both.  Because  accreditations  are  renewed 
only  every  5  years,  certifying  agents  will  have 
5  years  to  recover  their  net  new  costs. 
Certifying  agents  who  become  accredited 
during  the  first  yesir  of  the  program  would 
have  fewer  direct  costs  to  recover  because 
they  will  not  be  charged  the  application  fee 
and  hourly  charges  for  accreditation  services. 

Those  currently  receiving  voluntary 
certification  will  likely  see  a  modest  increase 
as  the  certifying  agent  passes  on  its  cost 
incurred  under  the  NOP.  Those  not  currently 
receiving  certification  and  producing  over 
$5,000  annually  in  organic  products  will  be 
required  to  become  certified,  and  they  will 
incur  the  actual  costs  of  certification. 

Some  States,  such  as  Texas  and 
Washington,  charge  producers  and  handlers 
nominal  fees  for  certification,  and  it  is 
possible  that  more  States  might  provide 
certification  services  as  the  NOP  is 
implemented.  Other  States,  such  as 
Minnesota,  have  cost-share  programs  to  help 
offset  costs  for  organic  producers. 

Conclusion 

This  rule  will  primarily  affect  small 
businesses.  We  have,  therefore,  attempted  to 
make  the  paperwork,  recordkeeping,  and 
compliance  provisions  as  flexible  as  possible 
without  sacrificing  the  integrity  of  the 
program.  We  are  not  requiring  specific 
technologies  or  practices  and  with  the  18- 
month  phase-in  of  the  program  we  are 
attempting  to  give  both  certifying  agents  and 
certified  operators  an  opportunity  to  adapt 
their  current  practices  to  conform  with  the 
rule.  Because  we  have  attempted  to  make  the 
rule  conform  with  existing  industry 
standards,  including  ISO  guide  65  for 
certification  and  ISO  guide  61  for 
accreditation,  the  changes  for  most 
organizations  and  operations  should  be 
relatively  straightforward. 

The  fees  required  for  accreditation  will  be 
the  most  significant  change  faced  by  most 
operations — and  this  was  apparent  in  the 
comments  received.  While  we  understand 
the  concerns  of  the  affected  organizations,  in 
order  to  administer  an  accreditation  program, 
it  is  necessary  that  we  recover  our  costs.  We 


are  hoping  that  the  elimination  of  the  hourly 
charges  in  the  fu-st  round  of  accreditation 
will  help  to  alleviate  some  of  this  burden. 

1.  Organic  Farming  Research  Foundation, 
1999.  Final  Results  of  the  Third  Biennial 
National  Organic  Farmers'  Survey  Santa 
Cruz.  CA. 

2.  Dunn,  [ulie  Anton.  1995.  Organic  Food 
and  Fiber;  An  Analysis  of  1994  Certified 
Production  in  the  United  States.  U.S. 
Department  of  Agriculture,  Agricultural 
Marketing  Service. 

3.  Dunn.  Julie  Anton.  1997.  AgriSystems 
International  Reports  Certified  Organic 
Production  in  the  United  States:  Haifa 
Decade  of  Growth.  AgriSystems 
International;  Wind  Gap.  PA. 

4.  California  Department  of  Health  Services 
(DHS).  1995.  Report  on  the  Registration  of 
California  Organic  Processed  Food  Firms. 
Sacramento;  State  of  California.  September 
1999  figures  obtained  via  personal 
communication  with  California  DHS. 

5.  Graf,  Anita  and  Luanne  Lohr.  1999. 
Analysis  of  certification  program  costs. 
Working  Paper,  Fund  for  Rural  Americe 
project.  Market  Development  for  Organic 
Agriculture  Products,  Grant  No.  97-  36200-5 

6.  During  the  first  18  months,  site 
evaluation  for  initial  accreditation  will  be 
conducted  jointly  by  two  reviewers.  Two 
reviewers  offers:  (1)  Anticipated  faster  turn- 
around; (2)  different  areas  of  expertise — one 
reviewer  would  come  from  the  Quality 
Systems  Certification  Program  audit  staff  and 
would  be  familiar  with  ISO  Guide  65 
verification,  while  the  other  reviewer  would 
come  from  the  NOP  staff  and  would  be 
familiar  with  the  requirements  of  the 
program;  and  (3)  consistency  with  the 
organic  industry's  desire  to  have  reviewers 
from  both  areas  of  expertise  during  ISO 
Guide  65  assessments.  AMS  would  consider 
sending  one  reviewer,  rather  than  two,  for  the 
site  evaluation  of  small  certification  agents  if 
an  individual  possessing  both  reviewing  skill 
and  knowledged  of  the  NOP  is  available.  We 
anticipate  only  one  reviewer  would  be 
required  after  the  18-month  transition  period. 

7.  Adequate  advance  notice  will  be  given 
to  certifying  agents  to  allow  them  the 
opportunity  to  organize  their  records  prior  to 
the  audit  and  minimize  the  costs  of 
accreditation. 

8.  Fetter,  Robert  T.  1999.  Economic 
Impacts  of  Alternative  Scenarios  of  Organic 
Products  Regulation.  Senior  Honors  Thesis. 
University  of  Massachusetts.  Amherst.  MA. 

9.  We  asked  for  comments  on  the  first 
proposal  as  to  whether  the  current  statutory 
limitation  of  $5,000  for  exemption  from 
certification  should  be  raised  to  $10,000  or  to 
another  amount  and  why  such  an  increased 
monetary  limitation  for  exemption  from 
certification  would  be  appropriate.  Few 
commenters  offered  recommendations  as  to  a 
maximum  sales  volume  to  exempt  producers. 
Amounts  ranged  from  $2,000  to  $50,000, 
with  a  few  suggesting  $10,000  and  $20,000 
exemptions.  These  proposed  exemption 
levels  and  justifications  in  comments 
received  are  not  sufficiently  consistent 
enough  for  us  to  recommend  changing  the 
statute  requirement  of  the  55.000  maximum 
sales  volume  exemption. 
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10.  California  Slate  law  requires  organic 
fanners  to  register  with  the  State. 
Certification  is  voluntary  at  the  current  time. 

1 1   Klonskv.  Karen  and  Laura  Tourte. 
1998.  Statistical  Review  of  California's 
Organic  .Agriculture.  1992-'15  Report 
prepared  for  the  California  Department  of 
Food  and  .Agriculture  Organic  Program. 
Cooperative  Extension.  Department  of 
.Agricultural  Economics,  University  of 
California.  Davis 

Appendix  D— Executive  Order  12988, 
Civil  Justice  Reform 

Executive  Order  12988.  Civil  lustice 
Reform,  instructs  each  executive  agency  to 
adhere  to  cenain  requirements  in  the 
development  of  new  and  revised  regulations 
in  order  to  avoid  unduly  burdening  the  court 
system  The  revised  proposal  was  reviewed 
under  this  Executive  Order  No  comments 
were  received  on  that  review,  and  no 
additional  related  information  has  been 
obtained  since  then.  This  rule  is  not  intended 
to  have  retroactive  effect 

States  and  local  jurisdictions  are 
preempted  under  section  21 15  of  the  Organic 
Foods  Production  .Act  (OFPA)  (7  US.C.  65U) 
from  creating  programs  of  aci;reditation  for 
private  persons  or  State  officials  who  want  to 
become  certifying  agents  of  organic  farms  or 
handling  operations  .A  governing  State 
official  would  have  to  apply  to  USDA  to  be 
accredited  as  a  certifving  agent,  as  described 
in  section  2n5(b]  of  the  OFP.A  (7  U.S.C 
6514(b))   States  also  are  preempted  under 
sections  2104  through  2108  of  the  OFP.A  (7 
U.S.C;.  6503  through  6507)  from  creating 
certification  programs  to  certify  organic  farms 
or  handling  operations  unless  the  State 
programs  have  been  submitted  to,  and 
approved  by,  the  Secretary  as  meeting  the 
requirements  of  the  OFP.A. 

Pursuant  to  section  2108(b)(2)  of  the  OFPA 
(7  US.C.  6507(b)(2)l.  a  State  organic 
ceilification  program  may  contain  additional 
requirements  for  the  production  and 
handling  of  organically  produced  agricultural 
products  that  are  produced  in  the  State  and 
for  the  certification  of  organic  farm  and 
handling  operations  located  within  the  State 
under  certain  circumstances.  Such  additional 
requirements  must;  (a)  further  the  purposes 
of  the  OFP.A,  (b)  not  be  inconsistent  with  the 
OFP.A,  (c)  not  be  discriminatory  toward 
agricultural  commodities  organically 
produced  in  other  States,  and  (d)  not  be 
effective  until  approved  by  the  Secretary. 

Pursuant  to  section  2120(fl  of  the  OFPA  (7 
use.  6519(f)).  this  regulation  would  not 
alter  the  authority  of  the  Secretary  under  the 
Federal  Meat  Inspection  .Act  (21  I'  S.C.  601 
et  seq.].  the  Poultry  Products  inspections  Act 
(21  U.S.C.  451  et  seq).  or  the  Egg  Products 
Inspection  Act  (21  U.S.C.  1031  et  seq). 
concerning  meat,  poultry,  and  egg  products, 
nor  anv  of  the  authorities  of  the  Secretary  of 
Health  and  Human  Services  under  the 
Federal  Food.  Drug  and  Cosmetic  .Act  (21 
U.S.C.  301  p(  seq).  nor  the  authority  of  the 
.Administrator  of  the  Environmental 
Protection  Agency  (EP.A)  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide  Act 
(7  U.S.C.  136  etseq). 

Section  2121  of  the  OFPA  (7  U.S.C.  6520) 
provides  for  the  Secretary  to  establish  an 


expedited  administrative  appeals  procedure 
under  whic:h  persons  may  appeal  an  action 
of  the  Secretary,  the  applicable  governing 
State  official,  or  a  certifying  agent  under  this 
title  that  adversely  affects  such  person  or  is 
inconsistent  with  the  organic  certification 
program  established  under  this  title.  The  .Act 
also  provides  that  the  US  District  Court  for 
the  district  in  which  a  person  is  located  has 
jurisdiction  to  review  the  Secretary's 
dec  ision 

Appendix  E— Executive  Order  13132. 
Federalism 

This  final  rule  has  been  reviewed  under 
Executive  Order  13132.  Federalism,  This 
Order  requires  that  regulations  that  have 
federalism  implic;ations  provide  a  federalism 
impact  statement  that:  (1)  Demonstrates  the 
Agency  c:onsulted  with  the  State  and  local 
offic  ials  before  developing  the  final  rule,  (2) 
summarizes  State  c  oncerns.  (3)  provides  the 
Agency's  pcjsition  supporting  the  need  for  the 
regulation,  and  (4)  describes  how  the 
concerns  of  State  officials  have  been  met.  The 
Order  indic:ates  that,  where  National 
standards  are  required  by  Federal  statutes, 
Agencies  shall  consult  with  appropriate  State 
and  local  officials  in  developing  those 
standards 

The  Organic  Foods  Production  Act  (OFPA) 
of  1990  (7  use.  6501  et  seq)  establishes 
national  standards  regarding  the  marketing  of 
agricultural  products  as  organically 
produced,  assures  c:onsumers  that  organic;ally 
produced  products  meet  a  consistent 
standard,  and  facilitates  interstate  commen::e 
in  fresh  and  processed  food  that  is 
(jrganic  ally  produced.  Ther»  has  been  a  great 
deal  of  support  for  this  law  and  these 
regulations  from  the  organic  community. 

OFP.A  and  these  regulations  do  preempt 
State  statutes  and  regulations  related  to 
organic  agriculture  OFPA  establishes 
national  standards  regarding  the  marketing  of 
agric:ultural  products  as  organically 
produced,  assures  consumers  that  organically 
produced  products  meet  a  c  onsistent 
standard,  and  facilitates  interstate  commerce 
in  fresh  and  processed  food  that  is 
organically  produc.ed  Currently.  32  States 
have  organic  statutes  on  their  books  and  have 
iniplenienteil  them  to  various  degrees 
However,  the  .Act  c  ontemplates  a  significant 
role  for  the  States  and.  in  fact,  envisions  a 
partnership  between  the  States  and  the 
Federal  Government  in  meeting  the 
requirements  of  the  Statute.  The  .Act  allows 
the  Slates  to  determine  the  degree  to  which 
they  are  involved  in  the  organii  program 
Stales  may  choose  to:  1 1 )  Carrv  out  the 
rec|uiremenls  of  the  .At  t  bv  establishing  a 
State  organic  program  (SOP)  and  becoming 
aci:redited  to  certify  operations.  (2)  establish 
an  SOP  but  utilize  private  accredited 
certifving  agents,  (3)  become  accredited  to 
certifv  and  operate  under  the  National 
Organic  Program  (NO!')  as  implemented  bv 
the  Secretarv,  or  (4)  not  play  an  active  role 
in  the  NOP.  7  U  S.C.  6507  provides  that 
Stales  may  establish  an  SOP  consistent  with 
the  national  program.  SOP's  may  contain 
more  restrictive  requirements  than  the  NOP 
e.stablished  bv  the  Secretary  of  .Agriculture. 
To  be  more  restrictive,  SOP's  must:  further 
the  purposes  of  the  .Act.  be  consistent  with 


the  Act.  not  discriminate  against  organic 
products  of  another  State,  and  be  approved 
bv  the  Secretary. 

Because  implementation  of  OFPA  will 
have  a  significant  effect  on  many  States' 
existing  State  statutes  and  programs,  the  U.S. 
Department  of  Agriculture  (USDA)  has 
reached  out  to  States  and  actively  sought 
their  input  throughout  the  entire  process  of 
developing  the  organic  rule.  On  publication 
of  the  first  proposal  on  December  16,  1997, 
an  announcement  and  information  packet 
summarizing  the  proposal  was  sent  to  more 
than  1,000  interested  parties,  including  State 
governors  and  State  department  of 
agriculture  secretaries,  commissioners,  or 
directors.  Over  a  period  of  6  years,  numerous 
meetings  were  held  to  provide  States  an 
opportunity  to  provide  information  and 
feedback  fcj  the  rule.  In  1994,  States  were 
invited  to  participate  in  four  public  hearings 
held  in  Washington.  DC;  Rosemont,  IL; 
Denver,  CO;  and  Sacramento,  CA,  to  gather 
information  to  guide  development  of 
standards  for  livestock  products.  States  were 
also  provided  the  opportunity  to  comment 
specifically  on  State  issues  at  a  National 
Organic  Certifiers  meeting  held  on  July  21, 
1995.  They  were  invited  to  discuss 
accreditation  issues  at  a  meeting  held  on 
February  26.  1996.  Following  the  publication 
of  the  first  proposal,  State  and  local 
jurisdictions  had  the  opportunity  to  provide 
input  at  four  listening  sessions  held  in 
February  and  March  1998  in  Austin,  TX; 
.Ames,  lA;  Seattle,  WA;  and  New  Brunswick, 
NJ.  A  meeting  to  discuss  the  role  of  States  in 
the  NOP  was  held  in  February  1999.  A  State 
organic  certifiers  meeting  to  discuss  State 
issues  was  held  at  a  March  2000  meeting 
with  the  National  Association  of  State 
Organic  Programs. 

USDA  also  drew  extensively  on  the 
expertise  of  States  and  the  organic  industry 
by  working  closely  with  the  National  Organic 
Standards  Board.  The  Board  met  12  times 
before  publication  of  the  proposed  rule  on 
Decemlaer  16.  1997.  and  met  five  times 
during  1998  and  1999  and  two  times  in  2000. 
States  were  invited  to  attend  each  of  these 
meetings,  and  official  State  certifier 
representatives  participated  in  Board 
deliberations  in  meetings  held  in  luly  1998. 
Inly  1999.  and  March  2000. 

Public  input  sessions  were  held  at  each 
meeting  to  gather  information  from  all 
Interested  persons,  including  State  and  local 
jurisdictions.  NOP  staff  also  received 
comments  and  consulted  with  States  at 
public  events.  They  made  presentations, 
received  comments,  and  consulted  with 
States  at  local  and  regional  organic 
(:onferenc:es  and  workshops  and  at  national 
and  international  organic  and  natural  food 
shows.  States  were  consulted  in  training 
sessions  held  for  organic  inspectors,  as  well 
as  numerous  question  and  answer  sessions  at 
speaking  engagements  of  the  .Agricultural 
Marketing  Service  (,AMS)  .Administrator,  the 
NOP  Program  Manager,  and  NOP  staff. 

In  addition,  during  .August  and  September 
2000,  the  .Administrator  and  NOP  staff 
engaged  in  extensive  efforts  to  discuss  the 
proposed  rule.  While  many  organizations 
dec;lined  opportunities  for  these  briefings. 
.AMS  staff  did  meet  with  the  National 


Conference  of  State  Legislatures  (NCSL)  and, 
at  their  request,  in  lieu  of  a  meeting, 
provided  information  to  the  National 
Governor's  Association  (NGA).  NGA  and 
NCSL  representatives  stated  they  were  aware 
of  the  development  of  the  final  rule  but 
offered  no  comments  during  these 
consultations  beyond  those  submitted  by  the 
individual  States  during  the  proposed  rule's 
comment  period.  In  addition,  between 
.August  and  October  2000,  NOP  staff  had 
telephone  or  e-mail  contact  with  the  State 
organic  program  directors  or  other  State 
department  of  agriculture  representatives  in 
25  States  to  determine  the  scope  and  status 
of  each  State's  organic  program  in  the  context 
of  the  issuance  of  the  final  rule.  These  State 
representatives  stated  that  they  were  eagerly 
awaiting  the  publication  of  the  final  rule  and 
had  already  begun  adjusting  their  programs 
to  conform  with  the  March  2000  proposed 
rule  in  anticipation  of  the  publication  of  the 
final  rule.  Finally,  States  have  had  the 
opportunity  to  comment  on  two  proposed 
rules.  More  than  275,000  comments  were 
received  on  the  first  proposal,  and  40,000  on 
the  second  proposed  rule-including  extensive 
comments  from  twelve  State  departments  of 
agriculture,  one  State  legislator,  two  members 
of  Congress,  and  the  National  Association  of 
State  Organic  Programs. 

Through  this  outreach  and  consultation 
process.  States  have  both  provided  general 
feedback  to  the  rule  and  expressed  several 
specific  concerns  about  how  this  rule  will 
affect  State  programs.  Overwhelmingly, 
States  were  extremely  supportive  of  the 
March  2000  proposed  rule.  With  a  few 
exceptions,  most  notably  who  should  bear 
the  cost  of  enforcement  of  an  SOP,  States  are 
supportive  of  the  Federal  legislation.  We  did 
not  receive  a  single  comment  from  a  State 
that  indicated  that  there  should  not  be  a 
national  organic  program. 

The  most  prevalent  issues  they  raised 
regarding  the  March  2000  proposed  rule  as  to 
how  this  rule  will  affect  organic  programs  in 
their  States,  along  with  USDA's  response,  are 
described  below.  We  received  no  direct 
comments  from  States  on  the  Federalism 
section  in  the  proposed  rule.  Many  of  these 
concerns  and  others  are  addressed  in  more 
detail  in  the  relevemt  sections  of  the  rule. 

Applicability 

Regarding  section  205.100(b),  five  States 
currently  offer  a  "transition  to  organic"  label 
for  producers  who  are  in  the  process  of 


becoming  certified.  Many  of  these  States 
would  like  to  continue  to  offer  this  label. 
However.  OFPA  does  not  authorize  a 
"transition  to  organic"  label.  Although  the 
States  (or  private  certifiers)  are  free  to  come 
up  with  a  different  label  for  these  farmers, 
they  cannot  utilize  the  term,  organic,  in  any 
seal  or  labeling  associated  with  the 
conversion  period.  There  is  no  change  in  this 
provision  from  the  proposed  rule. 

Accreditation 

Regarding  section  205.501(a),  many  States 
wanted  the  NOP  to  add  an  additional 
subsection  to  the  Accreditation  section 
requiring  certifiers  to  prove  that  they  can 
carry  out  a  State's  more  restrictive  standards 
in  order  to  be  accredited  to  certify  in  that 
State.  AMS  concurs  with  this  suggestion  and 
has  added  a  new  paragraph  205.502(a)(20) 
requiring  the  certifying  agent  to  demonstrate 
its  ability  to  comply  with  a  State's  additional 
requirements. 

Regarding  section  205.501(b),  there  was 
strong  support  by  all  of  the  States  for  the 
provision  that  States  with  SOP's  are  able  to 
have  higher  standards  than  the  NOP  for 
operations  within  their  State.  However,  there 
was  not  consensus  among  the  States  on  the 
prohibition  on  private  certifiers  requiring 
more  stringent  standards. 

Although  most  supported  the  prohibition 
on  private  certifiers  imposing  additional 
requirements  as  a  condition  of  certification 
because  they  perceived  that  it  lowered 
barriers  to  farmers  and  processors  in  their 
States,  three  States  were  strongly  opposed  to 
this  provision.  Because  having  a  consistent 
national  standard  is  one  of  the  primary 
purposes  of  the  legislation,  there  is  no  change 
in  this  provision  from  the  proposed  rule. 

State  Programs 

There  was  general  confusion  about  what  is 
the  difference  between  a  State  organic 
certification  program  and  an  SOP.  In 
addition,  some  States  wanted  the  scope  of  the 
NOP's  oversight  for  State  organic  activities  to 
be  limited  to  certification.  A  State  organic 
certification  program  is  equivalent  to  a 
private  or  foreign  certification  program. 
States  wishing  to  certify  operations  in  their 
State  must  apply  to  the  NOP  for 
accreditation. 

An  SOP,  on  the  other  hand,  requires  the 
State  to  submit  a  plan  to  the  NOP  for 
approval  to,  in  effect,  administer  the  NOP 
within  their  State.  Included  in  this  is  the 


opportunity  to  include  requirements  that 
differ  from  the  NOP.  In  creating  an  SOP  a 
State  is  also  agreeing  to  take  on  enforc  enient 
activities  that  would  otherwise  be  the 
responsibility  of  the  NOP  One  exception  to 
a  State's  enforcement  authority  is  that  States 
with  SOP's  do  not  have  jurisdiction  over  the 
accreditation  of  certifying  agents  and  cannot 
revoke  accreditation.  They  can  investigate 
and  report  accreditation  violations  to  the 
NOP.  States  with  only  an  accredited 
certification  program  are  only  responsible  for 
the  level  of  enforcement  that  all  accredited 
certifying  agents.  State,  private,  or  foreign, 
are  required  to  take  on. 

Regarding  section  205.620(c),  several  States 
want  broader  language  than  "unique 
environmental  conditions"  to  be  the  basis  for 
a  State  to  have  the  right  to  establish  more 
restrictive  requirements  under  an  SOP  AMS 
does  not  concur.  There  is  no  change  to  this 
language  in  the  final  rule.  It  is  the  opinion 
of  AMS  that  the  current  language  is  broad 
enough  to  cover  the  scope  of  more  restrictive 
requirements  as  authorized  by  OFP.A. 

Regarding  section  205.620(d).  many  States 
want  it  to  be  optional  for  States  with  SOP's 
to  take  on  enforcement  obligations;  several 
want  funding  from  USDA  for  enforcement 
activities.  AMS  does  not  concur  with  this 
change.  AMS  does  not  envision  that 
participation  under  the  NOP  will  impose 
additional  fiscal  costs  on  States  with  existing 
organic  programs,  other  than  the  costs  of 
accreditation. 

Regarding  section  205.621(b).  several 
States  conunented  that  States  with  SOP's 
should  not  be  required  to  publish  proposed 
changes  to  their  programs  in  the  Federal 
Register  for  public  comment.  AMS  concurs 
with  this  comment.  This  language  was  an 
oversight  from  the  first  proposed  rule. 

Fees 

A  few  States  commented  that  the  proposed 
fees  for  accreditation  could  cost  more  than 
some  States  could  afford  to  pay.  Thev  made 
some  suggestions  for  reducing  accreditation 
fees,  ranging  from  no  fees  (a  completely 
federally  funded  program)  to  charging 
reduced  rates  for  travel  or  eliminating  hourlv 
charges.  AMS  has  no  plans  to  change  the  fee 
structure.  As  in  the  proposed  rule,  hourlv 
charges  for  accreditation  will  be  waived  for 
all  applicants  in  the  first  18  months  of  the 
program  to  facilitate  the  conversion  to  a 
national  accreditation  system. 
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i'.oniphajice 

Regarding  section  205  665.  several  States 
wan'ed  to  knov\  what  their  authoritv  was  to 
revoke  the  ai  (  redi'ation  of  private  (  ertifiers 
in  their  State  wtio  do  not  meet  additional 
State  standards  under  an  SOP   An  SOP's 
governing  State  official  is  authorized  to 
review  and  investigate  complaints  of 
noncompliance  with  the  Act  or  regulations 
i  oni  erning  accreditation  of  certifying  agents 
operating  in  their  State,  If  they  discover  a 
noncompliance,  they  shall  send  a  written 
report  to  the  NOP  program  manager  Because 
ac  creditation  is  a  Federal  Ik  ense.  States  do 
not  have  the  authoritv  to  revoke  a  certifying 
agents  accreditation.  There  is  no  change  in 
this  se(  tion  fr^m  'he  proposed  ri:U' 

Appt'ols 

Regarding  se(  tion  2Q5  fi88|b'    ^f^'Ttil  State 
commenters  want  appeals  trom  SOP  >  to  go 


tc  ,^Mti'  distrii  t  I  ourt  rather  than  Federal 
district  I  iiiirt   AMS  disagrees   The  A(,t 
provides  that  a  final  decision  of  the  Secretar\ 
mav  be  apfit-aled  to  the  I'S,  District  Court  for 
the  distru  I  m  wliii  h  the  person  is  located. 
.•\.MS  1  on^iders  an.  ,ipproved  SOP  to  be  the 
NOP  tiu  that  Sl.ite    .-\s  su(  h.  .AMS  (.onsiders 
tl:.-  .^  i\  erniiig  Slate  official  of  su(  h  State 
pr  p.^iani  to  he  the  equivalent  of  a 
representative  of  the  Secretary  for  the 
l)urpose  of  the  appeals  pro(,edures  under  the 
NOl'   He,  ause  the  final  decision  of  the 
^iivfrniiig  State  official  is  considered  the 
;;;;  II    ir,  iMon  of  the  Secretarv.  under  the  .■\(:t 
il  IS  then  appealable  to  the  VS.  District 
Court,  fiot  the  State  district  court. 

Regarding  section  205,680,  State 
commenters  want  a  process  by  which  people 
who  fe'd  thev  were  adversely  affected  by  the 
organii  juogram  in  a  State  with  an  SOP  mav 
appeal  to  the  SOP  s  governing  State  official. 


rather  than  the  Administrator,  .AMS  has 
amended  the  language  in  section  205,680  to 
(.larit\-  to  whom  an  appeal  is  made  under 
various  situations.  If  persons  believe  that 
they  were  adversely  affected  by  a  decision 
made  bv  the  NOP  Program  Manager,  they 
appeal  to  the  Administrator,  If  thev  were 
adverselv  affected  by  a  decision  made  by  a 
certifying  agent  (State,  private,  or  foreign), 
thev  appeal  to  the  Administrator  unless  they 
are  in  a  State  with  an  SOP.  in  which  case, 
thev  appeal  to  the  SOP's  governing  Slate 
official.  If  persons  believe  that  they  were 
adversely  affected  by  a  decision  made  by  a 
representative  of  an  SOP,  they  appeal  such 
decision  to  the  SOP's  governing  State  official 
or  such  officials  designee. 

(FR  Doc.  00- ,32237  Filed  12-20-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4509-N-1 7] 

Public  Housing  Assessment  System; 
Financial  Condition  Scoring  Process 

agency:  Office  of  the  .Assistant 

Secretarv-  for  Public,  and  Indian 

Housing,  and  Office  of  the  Director  of 

the  Real  Estate  Assessment  Center, 

HUD. 

action:  Notice. 


SUMMARY:  This  notice  provides 
additional  information  to  Public 
Housing  Agencies  (PHAs)  and  members 
of  the  public  about  HUD's  process  for 
issuing  scores  under  the  Financial 
Condition  Indicator'of  the  Public; 
Housing  Assessment  System  (PH.\S). 
This  notice  includes  generally  accepted 
accounting  principles  (GAAP)-based 
threshold  values  and  associated  scores 
for  each  Financial  Condition  Indicator 
c-,omponent  and  peer  group  based  on  all 
available  data  as  of  October  15.  2000. 
This  notice  also  provides  additional 
clarification  to  the  two  audit  flag  and 
tier  classification  charts 
DATES:  December  21,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  Real 
Estate  Assessment  Center  (REAC), 
Attention:  Wanda  Funk,  U.  S. 
Department  of  Housing  and  Urban 
Development,  1280  Maryland  Avenue. 


SW.  Suite  800,  Washington,  DC  20024: 
telephone  Technical  Assistance  Center. 
1-888-245-4860  (this  is  a  toll  free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Serv^ice  at  (800)  877- 
8339.  Additional  information  is 
available  from  the  REAC  Internet  Site  at 
http://www.hud.gov/reac. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

HUD  published  the  first  Public 
Housing  Assessment  System:  Financial 
Condition  Scoring  Process  Notice  in  the 
Federal  Register  (64  FR  26222)  on  May 
13,  1999.  On  June  23.  1999,  HUD 
republished  the  notice  (64  FR  33700)  to 
coincide  with  the  June  22,  1999, 
publication  of  the  Public  Housing 
Assessment  System  proposed  rule. 
Subsequentlv.  HUD  further  revised  the 
notice  (65  FR  40008)  to  reflect 
additional  changes  to  the  financial 
scoring  process  on  June  28,  2000.  This 
notice  is  an  update  of  the  Financial 
Condition  Scoring  Process  notice  that 
was  published  on  June  28,  2000.  In  the 
June  28,  2000,  notice,  HUD  stated  that 
any  changes  to  the  scoring  process  and 
anv  modifications  to  the  thresholds 
would  be  communicated  through  a 
subsequent  Federal  Register  notice. 
Accordingly,  this  notice  updates  the 
June  28,  2000,  notice,  and  provides 
information  on  the  revision  made  to  the 

Financial  Condition  Indicator 


Financial  Condition  Scoring  Process 
Notice.  By  this  notice,  HUD  is  revising 
the  thresholds  based  on  a  full  year's 
worth  of  unaudited  and  available 
audited  GAAP  data. 

This  change  has  been  made  in 
accordance  with  the  threshold 
reevaluatii      schedule  set  forth  in  the 
June  28,  2U00,  notice.  The  original 
thresholds  were  based  on  a  sample  of 
PHAs  reporting  under  GAAP  prior  to 
September  30,  1999,  and  were  used  for 
all  unaudited  and  audited  financial 
submissions  for  fiscal  year  ends  through 
June  30,  2000.  As  of  September  30, 
2000,  the  thresholds  were  to  be 
reevaluated  based  on  a  full  year's  worth 
of  unaudited  and  available  audited 
GAAP  data.  This  notice  provides  the 
revised  thresholds  based  on  data 
collected  as  of  September  30,  2000, 
which  includes  unaudited  and  audited 
submissions  received  during  an  entire 
fiscal  year.  Hereafter,  the  REAC  plans  to 
keep  the  reevaluated  thresholds 
constant  for  a  three  year  period,  unless 
there  is  a  need  for  revision.  Please  refer 
to  Appendix  2  for  the  revised 
thresholds. 

n,  Financial  Condition  Indicator 

The  chart  below  shows  the  six 
components  that  constitute  the 
Financial  Condition  Indicator  and  their 
assigned  points. 


Sconng  Components 


Current  Ratio  (CR)  

Number  of  Monttns  Expendable  Fund  Balance  (MEFB) 

Tenant  Receivables  Outstanding  (TRO)  _ 

Occupancy  Loss  (OL)  

Expense  Management  Utility  Consumption  (EM/UC)  ... 


Net  Income  or  Loss  as  a  Percentage  of  Expendable  Fund  Bal- 
ance (Nl) 


f^leasurement 


Lic^uidity 

Aclequacy  of  reserves 

Ability  to  collect  payments  of  tenant  recelvat)les  

Ability  to  lease  up  units  and  maximize  rental  income 

Ability  to  maintain  expense  ratios  at  a  reasonable  relative  level  to 

peers  (adjusted  tor  size  and  region) 
Effect  of  current  year  operations  on  existing  reserves  


Points 


9.0 
9.0 
4.5 
4.5 
1.5 

1.5 


The  values  of  the  six  components  of 
the  Financial  Condition  Indicator 
calculated  from  the  financial  data 
comprise  the  overall  financial 
assessment  of  the  PHA.  The  components 
and  their  relative  importance  to  the  total 
financial  score  are  the  result  of  studies 
of  PHA  financial  performance  and  of 
industry  portfolio  management 
techniques  to  identify  the  most 
appropriate  financial  measures  to  gauge 
a  PHAs  financial  position.  These 
components  represent  measures  that  are 
appropriate  benchmarks  in  any 
residential  real  estate  environment.  The 
score  assigned  to  each  component  is 
based  on  the  distributions  of  that 


component's  values  and  the  relative 
relationship  between  the  components 
and  the  PHAs  overall  financial 
performance 

Financial  Assessment  Focus 

The  PHAS  financial  assessment  is 
based  on  the  entity-wide  operations  of 
a  PHA,  which  includes  financial 
information  on  Section  8,  Community 
Development  Block  Grants,  and  other 
HUD  funding  in  its  calculations,  as  well 
as  funds  from  non-HUD  sources.  GAAP- 
based  scores  as  of  September  30,  2000, 
are  enforceable  and  will  be  based  on  an 
entity-wide  assessment. 


Scoring  Approach 

Under  PHAS,  the  components  of  the 
PHAS  Financial  Condition  Indicator 
were  developed  to  both  fairly  and 
accurately  assess  a  PHA's  financial 
performance  and  financial  management. 
As  part  of  the  development,  the 
components  were  tested  to  establish  the 
correlation  between  PHA  performance 
under  each  component  and  the  fiscal 
health  of  a  PHA.  PHAs  were  evaluated 
and  assigned  scores  based  on  a  PHA's 
performance  relative  to  its  peers.  In 
other  words,  all  PHAs  as  a  group 
determine  the  mean  score  and  each  PHA 
is  then  ranked  accordingly.  This  peer 
assessment  approach,  which  was 


formulated  following  extensive 
economic  and  financial  analysis, 
examination  of  well-accepted  business 
principles,  and  discussions  with  PHA 
industiy  representatives  and  PHA  staff, 
provides  an  equitable  means  of 
measuring  the  financial  performance  of 
PHAs. 

Comparable  Scoring  Systems 

The  peer  assessment  process  is  not 
imique  to  the  REAC,  Companies  in  the 
mortgage  housing  and  securities 
industries,  and  other  Federal  agencies 
utilize  similar  systems  in  assessing  their 
constituents.  Fannie  Mae,  the  mortgage 
housing  industry  leader,  developed  an 
assessment  system  with  financial 
indicators  similar  to  those  contained  in 
HUD's  financial  assessment  of  PHAs. 
These  indicators  include  vacancy, 
reserve  balances,  and  net  income.  Like 
HUD,  Fannie  Mae  uses  these  indicators 
to  rank  properties  and  identify  those 
which  require  further  attention.  In  the 
securities  area.  Standard  &  Poor's 
conducts  peer  assessment  of  a 
company's  operational  capabilities  and 
cash  flows  relative  to  their  peers. 
Among  Federal  agencies,  the 
Department  of  Health  and  Human 
Services  (HHS)  contracts  with  state  and 
local  entities  to  perform  financial  audits 
of  nursing  homes  and  hospitals 
participating  in  the  Federal  Medicare 
program.  Based  on  these  financial 
audits,  HHS  determines  the  continued 
eligibility  of  these  health  service 
providers  in  the  Medicare  program. 

m.  GAAP  Scoring  Processes 

GAAP-based  scores  are  produced 
using  data  contained  in  the  Financial 
Data  Schedule  (FDS).  The  GAAP-based 
financial  data  is  first  used  to  calculate 
the  six  financial  ratios  that  measure 
various  aspects  of  financial  health,  such 
as  short  term  liquidity,  EM/UC,  and 
collection  of  tenant  receivables.  Ratios 
are  then  translated  into  scores  based  on 
its  component  value  relative  to  its  peers. 
Peer  groupings  are  established 
according  to  the  size  of  the  PHA,  based 
on  the  total  nimiber  of  imits  operated  by 
the  PHA  for  all  programs  and  activities. 
For  the  expense  management 
component  only,  low-rent  oidy 
information  plus  the  geographic 
location  in  which  it  falls  is  utilized. 

The  current  size  peer  groupings  are  as 
follows: 

Very  Small  (0-49  units) 
Small  (50-249  units) 
Low  Medium  (250-499  units) 
High  Medium  (500-1,249  units) 
Large  (1.250-9,999  units) 
Extra-Large  (10,000+  units) 

In  order  to  have  a  more  equitable 
assessment  of  a  PHA's  expenses  relative 


to  its  peers,  the  REAC  developed 
regional  peer  groupings  for  the  EM/UC 
component,  to  supplement  the  size- 
based  peer  groups.  Thus,  a  PHA  is 
scored  on  EM/UC  against  a  threshold 
that  is  calculated  from  all  expense  data 
in  that  PHA's  similar  size  group  and 
region.  The  regions  are  based  on  the  first 
number  of  the  PHA's  zip  code,  and  are 
divided  as  follows: 


Region 

States 

0 

1 

2 

3 

4 

5 

6 

7 

8 

9 

CT,  MA,  ME,  NH,  NJ,  Rl, 

VT. 
DE,  NY,  PA. 

DC,  MD,  NC,  SC,  VA,  WV. 
AL,  FL,  GA,  MS,  TN,  RQ, 

VQ. 
IN,  KY,  Ml,  OH. 
lA,  MN,  MT,  ND,  SD.  Wl. 
IL,  KS,  MO.  NE. 
AR,  LA,  OK,  TX. 
AZ.  CO,  ID,  NM,  NV,  UT. 

WY. 
AK.  CA,  HI,  OR,  WA,  GO. 

For  the  EM/UC  component,  the  size- 
based  peer  groups  were  combined  into 
three  groups  (small,  mediimi  and  large) 
for  analysis  purposes  because  there  is 
not  sufficient  statistical  observations  to 
differentiate  all  six  size-based  peer 
groups. 

The  minimum  number  of  points  (zero) 
and  the  maximum  number  of  points 
(thirty)  can  each  be  achieved  over  a 
range  of  values.  For  example,  on  the 
Current  Ratio,  large  PHAs  receive  zero 
points  for  a  ratio  that  is  less  than  one, 
while  they  receive  nine  points  for  a  ratio 
between  1,8  and  3.9,  Therefore,  PHAs 
can  target  one  range  of  values  that  they 
want  to  avoid  and  target  one  range  that 
they  should  strive  to  achieve.  Aside 
from  these  ranges,  points  are  assigned  to 
component  values  along  a  continuous 
line.  This  means  that  each  component 
value  will  receive  a  different  nimiber  of 
points. 

This  system  ("continuous  scoring") 
ensures  that  points  are  awarded 
equitably  to  PHAs  along  the  distribution 
of  component  values  because,  in  most 
cases,  small  differences  in  component 
values  result  in  only  small  differences 
in  the  scores  of  the  individual 
components.  Therefore,  two  PHAs  of  a 
similar  size  whose  values  for  their 
financial  condition  components  are  in 
close  proximity  will  receive  only 
slightly  different  scores  to  capture  their 
performance  relative  to  each  other.  For 
example,  a  large  PHA  with  a  Current 
Ratio  of  1.1  would  receive  5.4  points, 
while  a  PHA  of  the  same  size  with  a 
ratio  of  1,2  would  receive  5.9  points. 

The  number  of  points  assigned  to 
each  component  value  or  range  of 
values  is  based  on  where  the  thresholds 


for  that  component  are  set.  The 
thresholds  separate  distinct  ranges  of 
scores  along  the  distribution  of 
component  values.  The  thresholds  and 
their  associated  scores  are  estimated 
based  on  well-accepted  business 
principles  and  statistical  distributions  of 
values  wdthin  the  peer  groupings  of  the 
PHAs. 

Business  Principles      » 

Scoring  of  certain  components  follow 
generally  recognized  business 
principles.  These  principles  indicate 
that  there  are  certain  absolute 
thresholds  below  whicJi  component 
values  are  clearly  financially 
unacceptable  and  component  values 
below  that  point  should  result  in  a  score 
of  zero.  These  principles  are  used  in 
scoring  the  Current  Ratio  and  Number  of 
Months  Expendable  Fimd  Balance 
components.  For  both  of  these 
components,  a  value  of  less  than  one  is 
financially  unacceptable,  regardless  of 
PHA  size,  and  therefore  merits  a  score 
of  zero. 

Statistical  Distributions 

The  thresholds  are  estimated  by 
examining  the  distributions  of 
component  values  by  peer  group.  For 
the  four  most  significant  components 
(Current  Ratio,  Nxmiber  of  Months 
Expendable  Fiuid  Balance,  Tenant 
Receivables  Outstanding,  and 
Occupancy  Loss),  thresholds  are  set 
such  that  approximately  50  percent  of 
the  distribution  receives  the  maximum 
nimiber  of  points,  as  long  as  50  percent 
of  the  distribution  have  acceptable 
values  for  the  component.  Thus,  the 
highest  number  of  points  is  awarded  to 
the  PHAs  whose  financial  measures  are 
most  reasonable  both  relative  to  their 
peers  and  in  an  absolute  business  sense. 
The  specific  percentiles  that  meike  this 
50  percent  of  PHAs  are  established  by 
identifying  natiu-al  break  points  along 
the  distributions.  For  example,  for  the 
Current  Ratio  and  Number  of  Months 
Expendable  Fund  Balance,  these  break 
points  fall  at  approximately  the  30th 
and  80lh  percentiles.  The  remaining  two 
components  (Expense  Management  and 
Net  Income  as  a  Percentage  of  Fund 
Balance)  assign  zero  points  to  PHAs  that 
fall  only  in  the  extreme  outer  ranges  of 
the  distribution  of  values,  and  award  1.5 
points  to  the  remaining  PHAs.  The 
scoring  functions  and  thresholds 
derived  fi-om  these  distributions  can  be 
found  in  Appendices  1  and  2. 

rv.  Audit  Adjustments 

Pursuant  to  902.63(b)(2),  the  REAC 
calculates  a  revised  FASS  score  once 
audited  financial  information  is 
received.  The  revised  FASS  score. 
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u  hi.  h  1.  ba..-.i  I  .n  th.  au.iit.'.i                         1mm.  h  .r  ..c.-pting  .,r  adjusting  fmancial  These  flags  are  collected  by  using  the 

laformation  can  either  incn-as..  r,r                .  nmpnn.Mit  s(  nres  (.See  63  FR  46607.  QMB  A-133  Data  Collection  Form.  The 

dec  rease  th."  initial  score  that  u  a>  has.vl       S.-iiteniber  1 .  1 49H)  The  information  PHA  completes  this  form  for  both  the 

on  the  unaudited  financ  lal  inforniatnm        ,  Mlle(  teii  from  the  annua!  audit  report  unaudited  and  audited  submissions.  At 

There  are  two  tvpes  of  ad|ustmfnls  tn           ji.-rt.iins  to  the  tvpe  of  audit  opinion,  the  time  of  the  unaudited  submission 

thf-  audited  score  that  relate  tn  finaiu  lal      ijctails  of  the  audit  opinion,  and  the  the  form  is  used  as  a  self-assessment 

audit  information  The  first  tvf)*'  deal.          presence  of  reportable  conditions  and  tool  and  should  reflect  the  PHA's 

with  thf  audit  flags  and  reports  that              material  weaknesses  knowledge  of  their  financial  and 

result  from  the  audit  itself  R.-pnrt.ail.^             |(  ^j^^,  auditors  opinion  is  anything  internal  control  condition  and  should 

conditions  and  material  weakne..-.  ar-       ^^^^  _^  ^j^'^^^  uiuiualified.  points  will  be  acknowledge  their  understanding  of 

considered  to  be  audit  flags,  al-rtiii-  th-'      ,|,.,j,„  ,,,,)  fY,,m  the  PHAs  audited  what  the  auditor  will  report. 

REAC  to  an  internal  control  ueakn.-.s   .r     |^_^_^_^^  ^_^j  ^^^^^^_  .j.^^.  ^j,^^-  ^^^j,  ^^^.,^.^^.  ^^ ^^^  ^^^  ^_^^^  ^^^^  Collection 

an  instam  e  of  n.uicomp  ban.  .with               ^^^  ^^^  ^^^^  ,^^  determine  their  Form  indicates  that  the  auditor's 

Federal  laws  and  ^''f^f^''^    ' '"'                 Mgnifu  an.  e  as  it  directlv  pertains  to  the  j^^  ^.^  be  an%thing  other  than 

>tM  iind  adiustment  deals  uitn                            -^                    ,-  ,      ou  \  •..  f;r,jr,r-i  ^1  >-r-    i        ■    .'      -n  u    j   j      .   j 

,,r,    ,r,    ,i,ff..r^nr..<  h..tvvp,.i,  th,>               assessmeut  ot  the  PHA  s  financial  unqualified,  points  will  be  deducted 

:m   tS  nd a^uditdmi:;; ;.,       r'^'T ■^"" "-^V"^ i^ ^''^^' ir ^'^^  ^'^^ ^^^ ^"^^ ^^■°^^- '''^ p"*"*^ '^^-^ 

information  reported  to  HUU  pursuant          ">■'"'"'   <  omponent.s  or  the  overall  ^een  established  by  the  REAC  using  a 

to  W  H3(bl(  1 )                                                   tiiiancial  condition  ot  the  PHA  as  it  three-tier  system.  The  tiers  are  meant  to 

r.'lales  to  th.'  PHA.S  assessment,  the  ^^^.^  consideration  to  the  seriousness  of 

Auiii;  Opinion  .;;h/  Flags                                audit.-,!  s.  or.-  will  not  be  adjusted.  ^^^^  ,^^^-^  qualification  and  to  limit  the 

A>  part  nf  the  analysis  nf  th.-  finani  lal      Howev,-r.  if  the  flags  have  an  impact  on  ^gj^j-tgd  points  to  a  reasonable  portion 

h'-alth  ot  a  PHA  in.  hiding  ass.-.siiu-nt  n\      th--  PHA.S  assessment,  the  PHA  s  ^^  ^^^  ^^.^.^  ^^^^j  ^^^^^j  ^^^^^  j^^ 

the  potential  or  a.  tual  wast.-   frau.i  nr           ,iiidit.-d  s,  ..n-  will  he  adjusted,  in  ^.^^^  ^^  estabfished  bv  the  REAC,  are 

abuse  at  a  PHA.  HIU  will  l.i.ik  t..  tlu-            a.  .  ..r.iaiu  .-  with  the  seriousness  ot  the  ^^pfj^ed  below. 
.■\udit  Report  to  provide  an  additional          rt-port.ul  finding 

Audit  Flag  Tiers 

Tj^i^  !  PHAS  Points  Deducted 

Tier  1    tO<3  percent  of  the  PHA's  total  unadiusted  PASS  score 

Tier  2  '0  percent  ot  tne  PHA  s  dd|usied  PASS  score 

T  er  3       'Z Maximum  ot  5  percent  ot  the  PHA  s  adjusted  PASS  score   This  maximum  is  cumulative  and  not  to  be  assessed  for  each  Tier 

3  audit  or  internal  control  flag  __^ 
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Fa.:h  tu-r  is  ass.-.x-d  si-tjut-ntiall\ 
hfginning  with  Ti.-r  1;  subse.ju.-nt  ti.-r 
dedui.ti.ins  ar.-  based  on  the  initial  s.  nrc 
less  anv  preceding  tier  deductinns    Ti.-r 
i  auiht  flags  are  divided  iiitn  IrvU 
uhu  h  reflect  the  seninisiu-ss  n\  tin- 
audit  ijualification  and  r.-sult  in  si  .hihl; 
ad]Ustin.'nts  bas.-d  'Hi  th>-  f. ill. i-a  1114 
'  ritt-na 

[.fvrl  1 — 0  1 ")  points  [u-r  in  i  uri>'iu  •■ 
not  to  e\(  .-ed  thr.-e  o.  .  urr.-n.  --s  (  4". 
maximum  point  d.'ductioni 

LfVf!  J — 0  13  points  per  .k  c  urrfiu  >■ 
not  to  f'\c:.-ed  four  occurrences  t.t) 
ina.\iinum  point  deduction). 

LfVfl  J — 0.t)7,T  points  per  occurr.-n.  .- 
n.it  t.j  e.xceed  six  .)ccurren(;es  l.4."i 
maximum  point  deducti.m) 

Please  refer  t.)  the  tablt-  at  tin-  .-n.i  nt 
this  secti.m.  titled  ■■.\udit  Flags  and  1  i-t 
Classificati.ms,"  that  lists  audit  flags 
and  associated  tier  classifi.  atnms 

Hf^virw  nt  Auditfd  Versus  rmnulitfil 
Subnuisinn 

The  purpose  of  a  comparison  of  the 
ratins  and  scores  resultint;  from  the 


1  urr.-nt  \.-.ir  s  unaudited  Financial  Data 
Si  b. -dull-  submission  to  the  ratios  and 
SI  iirt-s  r.'sulling  from  the  current  year's 
.ludited  submission  is  to 

1    Id.-ntifv  signifl.  ant  changes  in  ratio 
call  Illation  results  and'or  scores  from 
tb.'  unaudit.-d  submissi.in  to  the  audited 
siibiiiissKin. 

1    Idt-iitit\  PH.-\s  that  consistently 
piii\  id.'  sigiiiticantlv  different  data  from 
th.'ir  unaudited  submission  to  their 
audit.'d  siihinissioii. 

i    .\ss.-ss  nr  allt-viate  penalties 
ass.H.iated  with  the  inabilitv  to  provide 
reasonably  accurate  unaudited  data 
within  the  re(]uired  time  period. 

This  r.'view  process  will  only  be 
[i.-rformed  for  the  audited  submission 

M.itfiKilitv  nnd  Pvnahv  Assessment 

The  RF.\C  views  the  transmission  of 
signifii  antlv  inaccurate  unaudited 
finaiu  i.il  data  as  a  serious  condition. 
Ther.-fore,  PHAs  are  encouraged  to 
issure  financial  data  is  as  reliable  as 
possiblt-  for  their  unaudited 
submissions. 


A  significant  change  penalty  will  be 
assessed  for  significant  differences 
between  the  unaudited  and  audited 
submissions.  A  significant  difference  is 
considered  to  be  an  overall  FASS  score 
decrease  of  three  or  more  points  from 
the  unaudited  to  the  audited 
submission.  The  PHAS  system 
automatically  deducts  the  significant 
change  penalty  from  the  audited  score 
and  this  reduction  triggers  the  REAC 
analyst's  review. 

The  REAC  may  waive  the  materiality 
penalty  if  the  PHA  provides  reasonable 
documentation  of  the  material 
difference  in  its  submission.  A 
materiality  penalty  is  considered  a  Tier 
3,  level  2  audit  flag,  and  will  result  in 
a  reduction  of  points  as  associated  with 
all  other  Tier  3  audit  flags. 

The  table,  below,  summarizes  the 
audit  flags  and  associated  tier 
classifications. 


Audit  Flags  and  Tier  Classifications 


Audit  flag 


Tier  classification 


Unqualified  opinion 

No  audit  opinion  

Adverse  opinion  

Disclaimer  of  opinion 

Qualified  opinion: 

1 .  GAAP  qualifications: 
A.  Change  in  accounting  principle 

Change  in  accounting  estimate 

Change  in  accounting  nrwttnxj  

Departure  from  GAAP 

(1)  Financial  statements  using  basis  other  than  GAAP  

(2)  Exclusion  of  altemate  accounting  for  an  account  or  group  of  accounts 

(3)  Inconsistently  applied  GAAP 

(4)  Omissions/Inadequate  disclosure  

2.  GASS— Scope  limitations  

A.  Imposed  by  management 

B.  Imposed  by  circumstance  

C.  Year  2000  (add  back)  

3.  Report  on  major  program  compliance  

4.  Report  on  intemal  control  


B. 
C. 
D. 

I 


Accounting  principles  used  caused  the  financial  statements  to  be  materially  misstated 

Inadequate  records  

Going  concern 

Material  noncompliance  disclosed 

1.  Intemal  control  weakness 

2.  Compliance  

3.  Opinion  on  supplemental  schedules  

Reportable  conditk>n: 

1.  Intemal  control  

2.  Compliance  

Significant  change  penalty 


None 
Tier  1 
Tier  1 
Tier  1 


Tier  3, 
Tier  3, 
Tier  3. 
Tier  2 
Tier  1 
Tier  2 

Tier  2 
Tier  2 
Tier  2 
Tier  2 
Tier  3, 
Tier  3, 
Tier  3, 
Tier  3. 
Tier  2 
Tier  2 
Tier  1 
Tier  2 
Tier  3, 
Tier  3, 
Tier  3, 

Tier  3, 
Tier  3, 
Tier  3, 


Level  1 
Level  1 
Level  1 


Level  1 
Level  1 
Level  1 
Level  1 


Level  2 
Level  2 
Level  2 


Level 
Level 
Level 


V.  Appendices 

The  graphs  shown  in  Appendix  1 
depict  the  approximate  GAAP-based 
scoring  functions  used  for  each  of  the 
six  components  of  the  Financial 
Indicator.  Appendix  2  provides  revised 
GAAP-based  threshold  values  and 
associated  scores  for  each  component 
and  peer  group,  based  on  the  GAAP  data 


pool  as  of  September  30,  2000.  These 
thresholds,  which  are  based  on  a  full 
year  of  imaudited  cmd  available  audited 
GAAP  data,  will  remjun  in  effect  for  all 
imaudited  and  audited  PHA  financial 
submissions  for  PHAs  with  fiscal  year 
ends  on  or  after  September  30,  2000,  for 
a  three  year  period,  unless  the  REAC 
finds  a  need  for  revisions.  Any  revisions 


to  the  thresholds  will  be  communicated 
through  a  Notice. 

Dated:  December  13,  2000. 

Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Donald  J.  LaVoy, 

Director.  Real  Estate  Assessment  Center 
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Appendix  1  -  Graphs  of  GAAP-based  Financial  Indicators 
Graph  1:  Financial  Indicators  #/  A  U2:  Current  Ratio  &  Months  Expendable  Fund  Balance 


Score 


30th-80th       95th 


Percentile  Distribution 


The  scoring  structure  depicted  above  is  established  based  on  the  distribution  of  data  for  each  peer  group. 
For  bodi  Current  Ratio  (CR)  and  Months  Expendable  Fund  Balance  (MEFB),  a  PHA  receives  zero  points 
when  the  calculated  ratio  is  less  than  one.  With  a  value  of  one,  they  receive  X  points,  which  is  determined 
by  the  distribution  of  the  data,  and  therefore  varies  by  size  category.  The  maximum  number  of  points  is 
received  between  approximately  die  30*  and  80*  percentiles.  PHAs  widi  values  falling  beyond  the  upper 
bound  of  diis  range  receive  incrementally  fewer  points  up  to  a  maximum  deduction  of  1.5  points.  This 
reduction  m  points  was  established  because  HUD  believes  diat  PHAs  widi  too  high  reserves  and  liquidity 
may  be  better  utilizmg  dieu^  resources  to  improve  die  quality  of  housing  or  services  to  its  residents. 

However,  in  recognition  of  PHAs  who  are  performing  well  in  dieir  quality  of  housing  and  resident 

services,  HUD  has  modified  diis  scoring  mediodology.  If  a  PHA: 

.      has  lost  pomts  in  the  Financial  Assessment  as  a  result  of  having  too  high  reserves  and/or  liquidity  (i.e. 

falling  to  the  right  of  the  80"^  percentile).  AND 
•      IS  a  high  performer  under  the  Physical  Assessment  Subsystem,  AND 
.       is  not  requu-ed  to  submit  a  follow-up  plan  under  the  Resident  Satisfaction  Assessment  Subsystem 

then  these  lost  pomts  will  be  restored  (this  is  depicted  in  Graph  #1  by  die  dashed  arrow). 

Graph  2:  Financial  Indicators  #i  &.  U4:  Occupancy  Loss  &  Tenant  Receivables  Outstanding 


45 


Score 


5«»  95* 

Percentile  Distribution 

For  Occupancy  Loss  (OL)  and  Tenant  Receivables  Outstandmg  (TRO),  the  maximum  number  of  possible 
points  is  4  5.  which  is  received  up  to  approximately  the  50*  percentile.  For  values  beyond  approximately 
die  95*  percentile,  the  PHA  receives  zero  points. 
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For  the  OL  calculation,  die  PHA  may  exclude  die  vacant  units  approved  by  HUD  to  be  taken  off-line  for 
ongoing  modernization,  conversion,  non-dwelling  purposes,  or  demolition. 


Graph  3:  Financial  Indicator  #5;  Ejq>ense  Management 


Score 


1.5 


For  Expense  Management  (EM),  a  PHA  can  receive  eidier  1 .5  or  zero  points. 

There  are  six  expense  categories  th^  c«n|Misc  EM.  A  PHA's  per  unit,  per  mondi  expense  amount  in  each 
category  is  multiplied  by  the  weights  listed  below,  and  sununed  to  produce  a  weighted  average.  Tliis 
summed  number  is  compared  to  the  threshold  for  that  PHA's  size  and  regional  peer  group.  Each  cross- 
section  of  size  and  region  has  one  threshold  diat  is  set  at  1 .645  standard  deviations  (approximately  the  95* 
percentile)  fiwn  die  mean  of  die  distributicHi  in  diat  group.  If  die  PHA's  weighted  average  expense  amount 
falls  below  die  direshold,  it  receives  1 .5  points;  above  die  tiireshold,  it  receives  zero  points.  Widi  diis 
weighted  average  methodology,  a  PHA  may  have  high  expenses  in  one  category,  for  example,  but  may  still 
receive  1.5  points  if  its  odier  expense  cat^(Mies  are  reasonable  relative  to  its  peers.  The  wei^ts  are  as 
follows: 


Administrative  Expoise 


Expenses 


General  Expoise 


Tenant  Service  Expense 


Protective  Service  Expense 


Maintenance  &  Operation  Expense 


Utilities  Expense 


Total 


Percent  Weight 


34»/. 


33% 


10% 


10% 


10% 


3% 


100% 


For  example:  The  following  PHA  is  in  die  Extra  Large  size  category,  is  geographically  located  in  region  0, 
and  has  the  following  expense  totals: 


Expense 


Amount 


Administrative  Expense  $115 

General  Expoise  $105 

Tenant  Services  $15 

Protective  Service  Expense  $20 

Maintenance  &  Operation  Expense  $45 

Utilities  Expense $150 

TOTAL 


Weighted  Average 


.34*  $115=  $39.10 
.33  *  $105  =  $34.65 
.10 '$15  =  $1.50 
.10 '$20  =  $2.00 
.10 '$45  =  $4.50 
■03*  $150=  $4.50 
S86.2S 


The  direshold  for  an  Extra  Large  PHA  in  Region  0  is  $  1 07.  Because  die  PHA  has  a  weighted  average 
expense  total  diat  is  less  dian  the  applicable  direshold,  die  PHA  receives  die  full  1 .5  points. 


aOB92 


Kcdf'ral    Re'^ist.T    \ni     <".   \  >     -4ii     lluirsa.A.    l).'.  .'iiihfi    ^1.    -lOOO    \i)tu  e-s 
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C.raph  4:  Financial  Indicator  U6:  Sef  Income 


III.  Positive  Profiu  and 

Positive  Reserves 

Score  =1.5 


l\  .  Negative  Profits  and 

Positive  Reserves 

If  there  is  at  least  $5  of  Reserves  for 

ever>  $1  of  Loss,  score  =  1.5. 

If  there  is  less  than  $5  of  Reserves 

for  every  $1  of  Loss,  score  =  0. 


For  Net  Income  (Nl ),  a  PHA  can  receive  either  1  5  or  zero  points 

All  PHAs  that  have  a  net  income  tor  the  year  receive  the  full  score.  If  a  PHA  reports  a  net  loss  for  the  year. 
and  has  a  positive  expendable  funds  balance,  as  long  as  the  loss  does  not  exceed  20%  of  the  EFB,  the  PHA 
will  also  receive  the  full  score    This  20%  threshold  does  not  vary  by  region  or  size. 


Appendix  2  -  Threshold  Tables  for  Entity-W  idc  G.A AP  Scoring 

riiese  tables  can  be  interpreted  in  the  follou  ing  manner: 

•  Identifv  a  size  category  for  an  indicator. 

•  The  rows  under  that  size  category  identify  ranges  of  possible  \alue^  for  that  indicator,  and 

•  The  column  to  the  right  labeled  ""Score"  identifies  the  score  or  range  of  scores  that  is  avsardcd  to  each  range  of  indicator 
value  for  that  size  category. 

•  The  thresholds  presented  here  have  been  rounded  for  presentation  purposes,  whereas  those  used  to  calculate  scores  at 
REAC  are  not  rounded. 


Current  Ratio  (CR) 

Very  Small 

Score 

Small 

Score 

Low  Medium 

Score 

High  Medium 

Score 

CR<1 

0 

CR<1 

0 

CR<1 

0 

CR<1    . 

0 

CR=1 

1.8 

CR=1 

3.2 

CR=1 

^  6 

CR=I -^ 

44 

1<CR<4.9 

1  8<Score<9 

1<GR<2.8 

3  2<Score<9 

1<GR<2  5 

^  (r  Score   9 

1<CR<2.1 

4  4-  Scorc-g 

4.9^CR<14.0 

9 

2.8<CR<8.0 

9 

2.5<CR<5.9 

9 

2.1<CR<4.9 

4 

14.0<CR<24.0 

9>score>7.5 

8.0<CR<]4.9 

9>Score>75 

5.9<CR<10.3 

9  -Score  -7  5 

4.9<CR<7.8 

9.Score-''5    1 

CR^4.0 

7.5 

CR>149 

7.5 

CR^IO.3 

J-5      ^ 

CR>7.8                    "  5            { 

Current  Ratio  (CR) 

Large 

Score 

Extra  Large 

Score 

CR<1 

0 

CR<1 

0 

CR=1 

4.9 

CR=1 

64 

1<CR<1.8 

4.9<Scon;<9 

1<CR<1.4 

6  4^Score<9 

l.8<CR<3.9 

9 

1.4<CR<2,3 

9 

3.9<CR<6.9 

9>Score>7.5 

2.3<CR<27 

9>Score.-7  5 

CR>69 

7.5 

CR>2.7 

7.5 

Months  Expendable  Fund  Balance  (MEFB) 

Very  Small 

Score 

Small 

Score 

Low  Medium 

Score 

High  Medium 

Score 

MEFB<1 

0 

MEFB<1 

0 

MEFB<1 

0 

MEFB<1 

1)            1 

MEFB=1 

1  5 

MEFB=1 

1  9 

MEFB=1 

i  X 

MEFB=1 

1  9 

1<MEFB<6.0 

1  5'Score<9 

1<MEFB<4.6 

1  9- Score-  9 

1<M£FB<4.9 

1  H-.Score-  9 

1<MEFB<4.7 

1  9-  Score-  '^ 

6.0<MEFB<16.3 

9 

4.6<MEFB<I2,0 

9 

4.9<MEFB<11.5 

9 

4  7<MEFB<12.6 

g 

16.3<MEFB<28.8 

9>Scorc>75 

12.0<MEFB<18.4 

9>Scorc--7,5 

11.5<MEFB<21.4 

9  -Score  -7  5 

12.6<MEFB<21.2 

9  -S.ore    "  5    1 

MEFB>28.8 

75 



MEFB>18.4 

7.5 

MEFB>21.4 

7  5 

MEFB>21.2 

~  < 

.Months  Expendable  Fund  Balance  (.MEFB) 

Large 

Score 

Extra  Large 

Score 

MEFB<1 

0 

MEFB<I 

0 

MEFB=1 

22 

MEFB=1 

4  8 

l<MEFB<4.0 

• 

2  2<  Score- -9 

I<MEFB<1  9 

4  8-. Score-- 9 

4.0<MEFB<10.3 

9 

1  9<.MEFB<7  8 

9 

10.3<MEFB<18.5 

9-'Scorc-7  5 

7.8<MEFB<9.8         9-Seore-7  5 

MEFB>18  5 

7  5 

MFFB>9  8                    7  5 
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Graph  4:  Financial  Indicator  #6:  Net  Income 


I.  Positive  Profits  aad 

Negative  Reserves 

Score -1.5 

ni.  Positive  Profits  and 

Positive  Reserves 

Score  -  1.5 

II.  Negative  Profits  aad 

Negative  Reserves 

Store  -=  0 

rv.  Negative  Profits  and 

Positive  Reserves 

If  there  is  at  kast  $5  of  Reserves  for 

every  SI  of  Loss,  score  =  1.5. 

if  there  is  less  than  $5  of  Reserves 

for  every  $1  of  Loss,  score  -  0. 

For  Net  Income  (NI),  a  PHA  can  receive  either  1 .5  or  zero  points. 

All  PHAs  that  have  a  net  income  for  the  year  receive  the  ftill  score.  If  a  PHA  reports  a  net  loss  for  the  year, 
and  has  a  positive  expendable  funds  balance,  as  long  as  the  loss  docs  not  exceed  20%  of  the  EFB,  the  PHA 
will  also  receive  the  full  score    This  20%  threshold  does  not  vary  by  region  or  size. 
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Appendix  2  -  Threshold  Tables  for  Entity-Wide  GAAP  Scoring 

These  tables  can  be  interpreted  in  the  following  manner: 

•  Identify  a  size  category  for  an  indicator; 

•  The  rows  under  that  size  category  identify  ranges  of  possible  values  for  that  indicator;  and 

•  The  Column  to  the  right  labeled  "Score"  identifies  the  score  or  range  of  scores  that  is  awarded  to  each  range  of  indicator 
value  for  that  size  category. 

•  The  thresholds  presented  here  have  been  rounded  for  presentation  purposes,  whereas  those  used  to  calculate  scores  at 
REAC  are  not  rounded. 
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IH^HViH^HHB^H! 

Score 

High  Medium 

Score 

4  5 

4  5 

0L<5% 

4  5   -ScoFC  -0 

5<OL<2l% 

4  5     Score  •<) 

0 

0L>21% 

0 

Occupancy  Loss  (OL) 

Large 

Score 

Extra  Large 

Score 

01.16% 

1  ^ 

Ol.'^Oo 

45 

6  01-^0% 
Ol>20''o 

4  5-'  Score >0 
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Ea.h  expense  niana-cnicnt  iiul!.ai,.r  uill  K-  uciL-hicd  acaTdin-  to  the  tabic  above    Non-tenant  related  expense  categories  are 

a>Mi:i!cJ  (iii^ticr  x'.emtii  t,'  eii.^  •uiai'c  I'HAn  !  -  alio^ilc  resoiirLcs  to  tenant-related  expenses. 

1 ,   .ai.uiate  a  >.orc.  tfic  Aci.'fitc.!  tiirc^tiold.  t^'t  all  m\  .ate-orle^  are  summed    PH.As  that  have  expenses  per  unit  per  month 
ot  k■^.  than  the  t-".al  thrcst,>'ld  uiH  rc.eivc  :  -  p-iiiis     !  he  expense  management  thresholds  are  expressed  in  dollars  per  unit 

per  month  and  are  .'f^ani/ed  ti\  re^'i'n.ii  peer  L'roupini;.s 
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Very  Small 


TR0<1 


I<TRO<37 


TRO>37 
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Iinants  RccciMibIc  C)utstaiidin«:  ( I  RO) 


4  5 


4  *;  -Score  -n 


TRO  <  2 


2<TRO<26 


TRO>26 


Score 


4  5 


■Score  -0 
0 


Low  Medium 


TRO<4 


4<TRO<31 


TR0>31 


IciKin 

Is  Ricci\iil)k()iil>liiiulin<:(l  KO) 

•  --^^wi^^^-f^ 

^m^S3^SLlILiIIJi.^^^^aiiii^mt 

— 'TOOSt? 

45 

tB0.:s»3 

4  5 

■-7<TRO<33 

4  5 --Score >0 

13<rRO<81 

4  5>Score  -0 

TRC^33 

0 

.TR0>8I 

0 

Score 


4  5 


4  5  -Score >0 


U 


TRP<5 


5<rRO<29 


TROIP 


4.5 


4.5>Score>0 


0 


fismiKi 


Occupancx  l-oss  (Ol-) 


()ccu|)anc>  Loss  (Ol.) 

:r--ifm^^^. 

i^H.'Vfff^^^H'  >....*!>»■  v.- .-1^ 

Score 

ms%'  - 

4  5 

■m^)J^^-\. 

45 

*v6<DiJ?aO^ 

4  5>  Score>0 

■a'<QL'<22% 

4  5  >Score>0 

OL>20% 

0 

•     01>22% 

0 

l.\  1)1' uses 


Administrative  Expense 


General  Expense 


Tenant  Service  Expense 
I  Protective  Service  Expense 


Pfici  Ml  \N  I  iojit 


34% 


Maintenance  &  Operation  Expense 
Utilities  Expense 


Total 


33% 


10% 


10% 


10% 


3% 


100% 


Each  expense  management  indicator  will  be  weighted  according  to  the  table  above.  Non-tenant  related  expense  categories  are 
assigned  higher  weight  to  encourage  PHAs  to  allocate  resources  to  tenant-related  expenses. 

To  calculate  a  score,  the  weighted  thresholds  for  all  six  categories  are  summed.  PHAs  that  have  expenses  per  unit  per  month 
of  less  than  the  total  threshold  will  receive  15  points    The  expense  management  thresholds  are  expressed  in  dollars  per  unit 
per  month  and  are  organized  by  regional  peer  groupings. 
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■■1 

Expense  .Mana<ienient  (EM) 

1  Region 

Very  small 

Small 

Low  Medium 

High  Medium 

Large 

Extra  Large 

Score 

0 

EM<$  103.30 

EM<$103.30 

EM<$77.82 

EM<$77.82 

EM<$  107.26 

EM<107.26 

1.5 

0 

EM^103.30 

EMi$103.30 

EM^77.82 

EM>$77.82 

EMiS  107.26 

EM>  107.26 

0 

1 

EM<$83.27 

EM<$83.27 

EM<$85.85 

EM<$85.85 

EM<$83.68 

EM<83.68 

1.5 

1 

EM^83.27 

EMi$83.27 

EM>$85.85 

EM>$85.85 

EM>$83.68 

EM>83.68 

0 

2 

£M<$68.36 

EM<$68.36 

EM<$65.68 

EM<$65.68 

EM<$71.45 

EM<7I.45 

1.5 

2 

^£M^6836 

EM^68.36 

EM2$65.68 

EM^$65.68 

EM>$71.45 

EM>71.45 

0 

3 

EM<$57.94 

EM<$57.94 

EM<$53.79 

EM<$53.79 

EM<$67.57 

EM<67.57 

1.5 

3 

EM^$57.94 

EM>$57.94 

EM>$53.79 

EM>$53.79 

EM>$67.57 

EM>67.57 

0 

4 

EM<$60^9 

EM<$60.29 

EM<$72.93 

EM<$72.93 

EM<$95.24 

EM<95.24 

1.5 

4 

EM^$60.29 

EMi$6029 

EM^$72.93 

EM^72.93 

EM>S95.24 

EM>95.24 

0 

5 

EM<$55.13 

EM<$55.13 

EM<$64.00 

EM<$64.00 

EM<$86.65 

EM<86.65 

1.5 

5 

EM^$55.13 

EIVfe$55.13 

EMS$64.00 

EM>$64.00 

EM>$86.65 

■    EM>86.65 

0 

6 

EM<$53.65 

EM<$53.65 

EM<$63.60 

EM<$63.60 

EM<$82.95 

EM<82.95 

1.5 

6 

EMi$53:65 

^^$53.65 

EKfe$63.60 

EM^63.60 

EMi$82.95 

EM>82.95 

0 

7 

EM<$51.91 

EM<$51.91 

EM<$52.51 

EM<$52.51 

EM<$62.65 

EM<62.65 

1.5 

7 

EMi$51.91 

EM2$51.91 

EM>$52.51 

EM^$52.51 

EM>$62.65 

EM>62.65 

0 

8 

EM<$59.00 

EM<$59.00 

EM<$72.74 

EM<$72.74 

EM<$78.67 

EM<78.67 

1.5 

8 

EM^S9.00 

^1^59.00 

EMi$72.74 

EMi$72.74 

EM>$78.67 

EM>78.67 

0 

9 

EM<$77.48 

EM<$77.48 

EM<$89.04 

EM<$89.04 

EM<$99.45 

EM<99.45 

1.5 

9 

EM^$77.48 

EM^$77.48 

EM>$89.04 

EM>$89.04 

EM>$99.45 

EM>99.45 

0 

o    r"***^ 


Thursday, 
December  21,  2000 


Part  VI 


Department  of  the 
Interior 


Fish  and  WUdlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  WQdlife  and 
Plants;  Proposed  Designation  of  Critical 
Habitat  for  the  Kootenai  River  Population 
of  the  White  Sturgeon;  Proposed  Rule 
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DEPARTMErfT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

SOCFRParUT 
RIN1018-AH06 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  the  Kootenai  River 
Population  of  the  White  Sturgeon 

AGENCY:  Fish  and  VVildUfe  Service, 

Interior 

ACTION:  Proposed  rule;  availability  of 

supplementary  information. 


summary:  We.  the  U.S.  Fish  and 
Wildlife  Service,  propose  designation  of 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended,  for  the  Kootenai  River 
population  of  the  white  sturgeon 
(Acipenser  tmnsmontanus).  We  are 
proposing  as  critical  habitat  a  total  of  18 
river  kilometers  (11.2  river  miles)  of  the 
Kootenai  River  in  Idaho.  If  this 
proposed  action  is  finalized.  Federal 
agencies  proposing  actions  that  may 
affect  the  area  designated  as  critical 
habitat  must  consult  with  us  on  the 
effects  of  the  proposed  actions  on 
critical  habitat,  pursuant  to  section 
7(a)(2)ofthe  Act. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
proposed  designation.  We  may  revise 
this  proposal  to  incorporate  or  address 
new  information  received  during  the 
conunent  period. 

DATES:  We  will  consider  all  comments 
on  the  proposed  rule  received  from 
interested  parties  by  February  20,  2001. 
We  will  hold  a  public  hearing  in 
Bonners  Ferry,  Idaho,  on  Thursday. 
January  18.  2001.  from  6:00  p.m.  until 
8:00  p.m. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods; 

You  may  submit  wTitten  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service.  Upper 
Columbia  Fish  and  Wildlife  Office, 
11103  East  Montgomery.  Spokane, 
Washington  99206. 

You  may  send  comments  by 
electronic  mail  (e-mail)  to; 
FWlSPOK_crithab_stur@Rl.fws.gov. 
See  the  Public  Comments  Solicited 
section  below  for  file  format  and  other 
information  about  electronic  filing. 

You  may  hand-deliver  written 
comments  to  our  Upper  Columbia  Fish 
and  WildUfe  Office.  11103  East 
Montgomery,  Spokane,  Washington. 


You  may  provide  comments  at  the 
p\iblic  hearing  on  [anuary  18.  2001.  at 
the  Bonners  Ferry  Kootenai  River  Inn. 
7160  Plaza  Street,  Bonners  Ferry,  Idaho. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  our  Upper  Columbia  Fish  and 
Wildlife  Office.  The  draft  economic 
analysis  will  be  available  during  the 
public  comment  period.  We  will 
provide  notice  of  its  availability  in  local 
newspapers  as  well  as  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Hallock,  Upper  Columbia  River  Fish 
and  Wildlife  Office,  at  the  above 
address;  telephone  509-891-6839. 
facsimile  509-891-6748. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Kootenai  River  population  of  the 
white  sturgeon  (.^cipenser 
transmontanus]  is  1  of  18  land-locked 
populations  of  white  sturgeon  known  to 
occur  in  western  North  America.  The 
Kootenai  River  originates  in  Kootenay 
National  Park  in  British  Columbia, 
Canada,  then  flows  south  into  Montana, 
northwest  into  Idaho,  then  north 
through  the  Kootenai  Valley  back  into 
British  Columbia,  where  it  flows 
through  Kootenay  Lake  and  joins  the 
Columbia  River  at  Castlegar.  British 
Columbia.  Kootenai  River  white 
sturgeon  occur  in  Idaho,  Montana,  and 
British  Columbia,  and  are  restricted  to 
approximately  270  river  kilometers  (km) 
(168  river  miles  (mi))  of  the  Kootenai 
River  extending  from  Kootenai  Falls, 
Montana,  located  50  river  km  (31  mi) 
below  Libby  Dam,  Montana, 
downstream  through  Kootenay  Lake  to 
Corra  Lynn  Dam  at  the  outflow  from 
Kootenay  Lake  in  British  Columbia. 

Bonnington  Falls,  a  natural  barrier 
downstream  of  Kootenay  Lake,  has 
isolated  the  Kootenai  River  population 
of  white  sturgeon  since  the  last  glacial 
advance  rou^ly  10,000  years  ago 
(Apperson  1992).  Approximately  45 
percent  of  the  species'  range,  based  on 
river  kilometers,  is  located  within 
British  Columbia.  Apperson  and  Anders 
(1991)  found  that  at  least  36  percent  of 
the  sturgeon  tracked  during  1989  over- 
wintered in  Kootenay  Lake.  They 
further  believe  that  sturgeon  do  not 
commonlv  occur  upstream  of  Bonners 
Ferrv.  Idaho,  which  includes  most  of  the 
Kootenai  River  watershed  in  the  United 
States. 

The  Kootenai  River  population  of 
white  sturgeon  is  threatened  by  factors 
including  hydropower  operations,  flood 


control  operations,  poor  recruitment, 
loss  of  habitat,  and.  possibly, 
contaminants  (water  quality  impacts). 
For  more  detailed  discussions  of  the 
ecology  of  the  Kootenai  River 
population  of  white  sturgeon,  see  the 
September  6,  1994,  Federal  Register 
notice  listing  this  population  as 
endangered  (59  FR  45989),  and  the 
September  30,  1999.  'Recovery  Plan  for 
the  White  Sturgeon  (Acipenser 
transmontanus):  Kootenai  River 
Population"  (USFWS  1999).  The  final 
rule  and  the  recovery  plan  incorporate 
the  best  available  biological  information 
on  Kootenai  River  white  sturgeon. 

In  the  September  6,  1994,  final  rule 
listing  the  Kootenai  River  population  of 
white  sturgeon  as  endangered,  we,  the 
U.S.  Fish  and  Wildhfe  Service  (Service), 
stated  that  the  designation  of  criticeil 
habitat  was  not  determinable.  We 
believed  there  was  insufficient 
biological  information  to  accurately 
delineate  the  habitat  essential  to  the 
species,  and,  in  the  absence  of  this 
delineation,  the  required  analysis  of 
impacts  could  not  be  completed 
accurately. 

In  the  final  listing  rule  we  stated  the 
following: 

••   *   *  the  Service  identified  the  lack  of 
natural  flows  in  the  Kootenai  River  below 
Libby  Dam  as  the  primary  threat  to  this  white 
sturgeon  population.  Other  than  a  need  for 
basic  understanding  of  stream  flow 
conditions  necessary  for  providing  spawning 
and  early  rearing  habitat  during  the  normal 
May  through  July  sturgeon  spawning  season, 
the  life  history  requirements  for  other  life 
stages  of  white  sturgeon  are  not  sufficiently 
well  known  to  permit  identification  of  an 
area  in  the  Kootenai  River  basin  as 
designated  critical  habitat.  Additionally, 
many  Kootenai  River  white  sturgeon  migrate 
freely  throughout  the  Kootenai  River  system 
and  spend  part  of  their  life  in  Kootenay  Lake 
in  British  Columbia.  Canada,  Critical  habitat 
designation  is  not  allowed  outside  the  United 
States  since  only  Federal  agencies  are  under 
the  jurisdiction  of  section  7  of  the 
Endangered  Species  Act  (Act). 

The  Service  is  still  gathering  and 
reviewing  information  on  the  life  history 
needs  of  the  Kootenai  River  population  of  the 
white  sturgeon  and  the  potential  economic 
consequences  of  designation  of  critical 
habitat.  Additional  biological  information 
that  may  be  useful  in  designating  critical 
habitat  for  Kootenai  River  white  sturgeon 
may  include  identification  of  specific  river 
areas  necessary  for  spawning,  reproduction, 
and  rearing  of  offspring:  and  water  quality, 
temperature,  and  velocity  in  the  Kootenai 
River  required  to  meet  some  life  history  need 
(e.g..  spawning  and  early  rearing)." 

Previous  Federal  Action 

Federal  action  on  the  Kootenai  River 
population  of  white  sturgeon  began  on 
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November  21, 1991,  when  we  included 
this  population  as  a  candidate  species  in 
the  Animal  Notice  of  Review  (56  FR 
58804),  based  on  field  studies 
conducted  by  the  Idaho  Department  of 
Fish  and  Game.  Candidate  species  are 
taxa  for  which  the  Service  has  on  file 
enough  substantial  information  on 
biological  vulnerability  and  threats  to 
propose  them  for  endangered  or 
threatened  status.  On  June  11, 1992,  the 
Service  received  a  petition  from  the 
Idaho  Conservation  League,  North  Idaho 
Audubon,  and  the  Boundary 
Backpackers  to  list  the  Kootenai  River 
popiUation  of  white  stiu^eon  as 
threatened  or  endangered  under  the  Act. 
The  petition  cited  the  lack  of  natural 
flows  affecting  juvenile  recruitment  as 
the  primary  threat  to  the  continued 
existence  of  the  wild  sturgeon 
population.  Pursuant  to  section  4(b)(A) 
of  the  Act,  the  Service  determined  ^at 
the  petition  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted,  and 
published  this  finding  in  the  Federal 
Register  on  April  14, 1993  (58  FR 
19401).  A  proposed  rule  to  list  the 
Kootenai  River  population  of  white 
stvu^eon  as  endangered  was  published 
on  July  7,  1993  (58  FR  36379),  with  a 
final  rule  following  on  September  6, 
1994  (59  FR  45989). 

Section  4(a)(3)  of  the  Act  and  its 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximiun 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  Our 
regulations  (50  CFR  424.12(a))  state  that 
designation  of  critical  habitat  is  not 
determinable  if  information  sufiicient  to 
perform  required  analysis  of  the  impacts 
of  designation  are  not  sufficiently  well 
knowrn  to  permit  identification  of  an 
area  as  critical  habitat.  Our  regulations 
(50  CFR  424.12(a)(1))  also  state  that 
designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  the 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

At  the  time  of  hsting,  we  found 
critical  habitat  not  determinable  because 
the  necessary  information  to  perform 
the  required  impacts  analyses  of  such  a 
designation  was  lacking.  In  addition, 
specific  areas  of  critical  habitat  could 
not  be  identified  without  additional 
information  on  the  life  history  and 
habitat  requirements  of  the  sturgeon. 
Biological  information  needs  then 


identified  by  the  Service  included 
information  concerning  specific  river 
reaches  or  areas  necessary  for  spawning, 
reproduction,  and  rearing  of  offspring; 
and  water  quality,  temperature,  and 
velocity  required  to  meet  the  needs  of 
various  life  history  stages  (e.g.. 
spawning,  early  rearing,  and  juvenile 
migration). 

We  published  a  final  recovery  plan  on 
September  30,  1999  (USFWS  1999).  The 
recovery  strategy  identified  in  this 
recovery  plan  emphasized  the 
importance  of  reestablishing  successful, 
natiu^  spawning  of  Kootenai  River 
white  stiirgeon,  minimizing  the  loss  of 
genetic  variability,  and  successfully 
mitigating  the  biological  and  physical 
habitat  changes  caused  by  human 
development  within  the  Kootenai  River 
basin. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as  "(i)  the  specific 
areas  within  the  geographic  area 
occupied  by  the  species,  at  the  time  it 
is  listed  in  accordance  with  the  Act,  on 
which  are  foimd  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time  • 
it  is  listed,  upon  determination  that 
such  areas  are  essential  for  conservation 
of  the  species".  The  term 
"conservation"  as  defined  in  section 
3(3)  of  the  Act  means  "to  use  and  the 
use  of  all  methods  and  procedures 
which  are  necessary  to  bring  any 
endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary"  [i.e.,  the 
species  is  recovered  and  removed  from 
the  list  of  endangered  and  threatened 
species).  Section  3  of  the  Act  further 
states  that,  except  where  determined  by 
the  Secretary  of  the  Interior,  critical 
habitat  shall  not  include  the  entire 
geographic  area  which  can  be  occupied 
hy  threatened  or  endangered  species.  In 
addition,  critical  habitat  shall  not  be 
designated  in  foreign  countries  (50  CFR 
424.12  (h)). 

Critical  habitat  receives  protection 
imder  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out. 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 


adverse  modification  as  "*   *   *  the 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to.  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical."  Aside  from  the 
added  protection  that  may  be  provided 
under  section  7,  the  Act  does  not 
provide  other  forms  of  protection  to 
lands  designated  as  critical  habitat. 
Because  consultation  under  section  7  of 
the  Act  does  not  apply  to  activities  on 
private  or  other  non-Federal  lands  that 
do  hot  involve  a  Federal  nexus,  critical 
habitat  designation  would  not  afford 
any  additional  protections  under  the 
Act  against  such  activities. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
imder  short,  court-ordered  deadlines, 
we  will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what  we  know,  at  the  time  of 
designation,  to  be  essential  to  the 
conservation  of  the  species. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  alreadv  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primar\'  constituent  elements,  as 
defined  at  50  CFR  424.12fb).  that 
provide  essential  life  cycle  needs  of  the 
species. 
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Our  regulations  state  that  the 
•Secretan-  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species" 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  outside  of 
occupied  areas,  we  will  not  designate 
critical  habitat  in  areas  outside  the 
geographic  area  occupied  by  the  species. 

Tne  Service's  PoUcy  on  Information 
Standards  Under  the  Act,  published  in 
the  Federal  Register  on  luly  1,  1994 
(Vol.  59.  p.  34271).  provides  criteria, 
establishes  procedures,  and  provides 
guidance  to  ensure  that  decisions  made 
by  the  Service  represent  the  best 
scientific  and  commercial  data 
available.  It  requires  Service  biologists, 
to  the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
commercial  data  available,  to  use 
primary  and  original  sources  of 
information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing 
package  for  the  species.  Additional 
information  may  be  obtained  from  a 
recovery  plan,  articles  in  peer-reviewed 
journals,  conservation  plans  developed 
by  States  and  counties,  scientific  status 
surveys  and  studies,  and  biological 
assessments  or  other  unpi^lished 
materials  (i.e..  "grav  literature'). 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
.\reas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  take  prohibition.  We 
specifically  anticipate  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  may  still  result  in 
jeopardy  findings  in  some  cases. 
Similarly,  critical  habitat  designations 
made  on  the  basis  of  the  best 
information  available  at  the  time  of  the 
designation  will  not  control  the 


direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  effort.s  if  new  inforaation 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

As  part  of  a  court  decision  of  August 
30.  2000,  in  Center  for  Biological 
Dnersitv  v.  Bruce  Babbitt.  Secretary-  of 
the  Department  of  the  Interior,  and  the 
United  States  Fish  and  Wildlife  Service. 
C99-3202  SC,  we  have  entered  into  a 
court  approved  settlement  agreement  to 
submit  a  proposed  rule  for  designation 
of  critical  habitat  for  the  Kootenai  River 
population  of  white  sturgeon  to  the 
Federal  Register  by  December  15,  2000. 

Although  the  Service,  in  cooperation 
with  other  agencies,  has  gained 
importjmt  life  history  information 
during  the  6  years  since  listing  the 
species,  considerable  uncertainty 
remains  in  accurately  delineating 
critical  habitat  for  the  Kootenai  River 
population  of  white  sturgeon.  However, 
we  rely  on  the  best  currently  available 
information,  including  our  1999 
recovery  plan  for  the  species,  to 
designate  critical  habitat;  we  will  now 
summarize  the  recent  findings  and 
remaining  areas  of  uncertainty. 
Information  being  gathered  now  and  in 
the  future  may  require  substantially 
amending  this  rule,  the  associated 
analyses  of  impacts,  and  any 
recommendations  under  section  7  of  the 

Act. 

In  1997,  Paragamian  et  al.  (1997) 
estimated  that  rhere  may  be  1,468  adult 
sturgeon  remaining  in  the  Kootenai 
River  population,  with  a  male-to-female 
ratio  of  1.7:1,  or  about  539  females.  With 
7  percent  of  these  females 
reproductively  active  in  a  given  year 
(Apperson  1992),  and  an  assumed 
average  of  100,000  eggs  per  female, 
there  may  be  as  many  as  3.8  million 
eggs  released  on  average  annually.  To 
increase  the  probability  of  survival  of 
fertilized  eggs,  the  U.S.  Army  Corps  of 
Engineers  has  provided  various 
augmentation  flows  from  Libby  Dam. 
However,  during  the  last  10  years  of 
intensive  monitoring,  only  one  hatching 
fry  has  been  found,  and  no  free 
swimming  larvae  or  young-of-the-year 
have  been  captured.  To  date,  only  17 
juvenile  sturgeon  have  been  captured 
that  can  be  associated  with  the 
experimental  augmentation  flows 
between  1991  and  1997.  Because  of 
sampling  gear  limitations,  the  success  of 
sturgeon  recruitment  during  the  1998 
and  1999  augmentation  flows  cannot  be 
assessed  at  this  time.  Considering  the 
extent  of  occupied  habitat  in  the  United 
States  and  Canada,  we  believe  that  we 
have  not  yet  accounted  for  other 
naturally  recruited  sturgeon  from  these 


same  year  classes  that  are  present  in  the 
system.  However,  because  of  the  high 
incidence  of  recapture  of  marked 
juvenile  sturgeon  in  this  system,  the 
number  of  additional  juvenile  sturgeon 
is  believed  to  be  small. 

There  is  evidence  that  very  high 
levels  of  mortality  of  sturgeon  eggs  and 
sac  fry  are  occurring  annually.  While  we 
anticipate  high  levels  of  mortality  at 
early  life  stages  of  a  highly  fecund 
species  such  as  the  Kootenai  River 
white  sturgeon,  during  10  years  of 
intensive  monitoring  we  have  never 
captured  a  free  swimming  larvae  or 
young-of-the-year  sturgeon,  and  have 
captiu«d  a  total  of  only  17  juveniles. 
Thus,  exceptionally  high  levels  of 
mortality  are  likely  occurring  at  the  sites 
now  being  used  for  spawning,  egg 
incubation,  and  yolk  sac  fry 
development. 

White  sturgeon  are  broadcast 
spawners  that  release  adhesive  eggs 
which  then  sink  to  the  river  bottom 
(Stockley  1981,  Brannon  et  al.  1984).  In 
the  lower  Columbia  River,  most 
sturgeon  eggs  are  sheltered  by  attaching 
themselves  and  incubating  on  rocky 
substrate  near  the  spawning  site  (Parsley 
et  al.  1993).  Rocky  substrates  also 
provide  cover  for  yolk  sac  larvae  before 
they  become  free  swimming.  However, 
in  the  Kootenai  River,  most  of  the 
current  sturgeon  spawning  sites  are  over 
sandy  substrate,  and  most  eggs  are 
found  drifting  along  the  river  bottom 
covered  with  fine  sand  particles 
(Paragamian  et  al.  in  press). 
When  significant  sturgeon 
recruitment  last  occurred  in  1974,  the 
Kootenai  River  recorded  the  preferred 
spawning  tempera tiires,  near  10  degrees 
Celsius  (50  degrees  Fahrenheit);  base 
flows  of  40,000  cubic  feet  per  second 
(cfs)  (1,120  cubic  meters  per  second 
(cms));  peak  flows  of  55,000  cfs  (1,540 
cms);  and  a  water  surface  elevation  at 
Bonners  Ferry  of  1,765.5  feet  (538.5 
meters)  above  sea  level.  We  do  not  know 
the  locations  or  the  substrate 
composition  of  the  spawning  sites 
selected  by  adults  under  these  1974 
conditions.  The  more  extreme  flow 
events  common  in  the  um-egulated 
Kootenai  River  prior  to  impoundment 
may  have  caused  gravel  to  be  exposed 
witiiin  the  spawning  area.  Rocky 
substrates  are  needed  for  attachment, 
and  provide  shelter  for  incubating  eggs 
and  cover  for  yolk  sac  larvae  in  inter- 
gravel  spaces.  For  example,  the  flood  of 
record  at  Boimers  Ferry.  Idaho,  was 
estimated  to  have  been  157,000  (4,396 
cubic  meters  per  second),  and  peak 
flows  in  the  range  of  70.000  cubic  feet 
per  second  (1.960  cubic  meters  per 
second)  were  not  unusual  prior  to 
construction  of  Libby  Dam,  which 
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became  fully  operational  in  1975.  These 
flow,  water  surface  elevation,  and 
temperature  conditions  have  not  all 
been  replicated  at  one  time  since  1974. 
In  the  Kootenai  River,  spawning  has 
not  resulted  in  significant  levels  of 
recruitment,  and  it  is  unclear  whether 
this  is  due  to:  1)  the  current  spawning 
site  selection  is  a  behavioral  response  to 
changed  river  velocities  and  depths 
from  the  operations  of  Libby  Dam, 
which  may  be  causing  the  sturgeon  to 
spawn  primarily  at  new  sites  below 
Bonners  Ferry  with  unsuitable  sandy 
riverbed  substrates;  or  2)  spawning  sites 
have  remained  unchanged,  but  the 
operations  of  Libby  Dam  have  reduced 
peak  flood  flows  and  associated  stream 
energy,  which  may  be  causing  rocky 
substrate,  otherwise  suitable  for  egg 
incubation  and  sac  fry  development,  to 
be  covered  with  sand. 

Suitable  water  and  sediment  quality 
are  necessary  for  viability  of  early  life 
stages  of  Kootenai  River  white  sturgeon, 
including  both  incubating  eggs  and  yolk 
sac  larvae,  and  normal  breeding 
behavior.  In  1992.  Apperson 
documented  elevated  levels  of  copper  in 
both  Kootenai  River  sediments  and 
sturgeon  oocytes  and  found  low  levels 
of  the  PCB  Arochlor  1260  in  river  water. 
Because  offspring  of  wild  sturgeon 
captured  and  spawned  in  the  hatchery 
appeared  to  survive  and  develop 
normally  on  filtered  hatchery  water,  the 
question  regarding  quality  of  the  river 
habitat  remains.  Subsequent  studies  of 
biota  and  survival  (egg  and  larvae)  has 
continued  the  concern  as  to  the  role 
water  and  sediment  quality  is  playing  in 
the  lack  of  recruitment  to  the  KRWS 
population.  Although  most  sturgeon 
eggs  released  in  the  Kootenai  River  are 
not  believed  to  live  long  enough  to 
begin  feeding,  various  constituents 
nutrients  trapped  in  Lake  Koocanusa, 
above  Libby  Dam,  including  nutrients, 
nitrogen  and  phosphorus,  may  affect  the 
food  base  of  those  larvae  that  do  hatch. 
The  operations  of  Libby  Dam  can  effect 
water  temperatures  in  the  spawning 
reach,  especially  during  intermediate 
and  low  water  years.  Water  temperature 
may  effect  spawning  behavior. 
Optimum  spawning  temperature  is  near 
10  degrees  Celsius,  and  sudden  drops  of 
2  to  3  degrees  Celsius  cause  males  to 
become  reproductively  inactive.  Water 
and  sediment  quality  and  the  effects  of 
contaminants  on  sturgeon  recruitment 
remain  an  area  of  concern  and 
uncertainty. 

Researchers  with  the  U.S.  Geological 
Survey  (USGS)  are  beginning  a  study  of 
possible  changes  in  riverbed  substrate 
and  water  depths  in  the  Kootenai  River 
from  Kootenay  Lake,  British  Columbia, 
to  above  Bonners  Ferry,  Idaho,  which 


may  have  resulted  from  the  last  26  years 
of  operations  at  Libby  Dam.  Further, 
there  is  an  ongoing  study  involving  the 
releases  of  large  numbers  (over  100,000) 
of  four-day-old,  hatchery-reared,  volk 
sac  larvae  over  both  sandy  and  rocky 
substrates  in  the  Kootenai  River,  which 
is  also  intended  to  address  uncertainties 
involving  the  sturgeon  population's 
riverbed  substrate  needs. 

Primary  Constituent  Elements 

Regulations  in  50  CFR  424.12  provide 
that  in  identifying  areas  as  critical 
habitat  within  the  geographic  area 
occupied  by  the  species,  we  consider 
those  physical  and  biological  features 
which  are  essential  to  conservation  of 
the  species,  and  that  may  require  special 
management  considerations  or 
protection.  These  physical  and 
biological  features,  as  outlined  in  50 
CFR  424.12,  include  but  are  not  limited 
to  the  following: 

— Space  for  individual  and 
population  growth,  and  for  normal 
behavior; 

— Food,  water,  or  other  nutritional  or 
physiological  requirements; 
— Cover  or  shelter; 

— Sites  for  breeding,  reproduction,  or 
rearing  of  offspring;  and 

— Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historical  geographical  and  ecological 
distributions  of  a  species. 

The  important  habitat  features  that 
provide  for  breeding  and  rearing  of 
offspring  through  the  free-swimming 
larvae  stage  include:  water 
temperatures,  depths,  and  flows 
sufficient  to  trigger  sturgeon  breeding, 
and  water  volumes  and  substrates 
sufficient  to  cover  and  shelter 
incubating  eggs  and  yolk  sac  larvae. 
We  have  determined  the  primeiry 
constituent  elements  of  critical  habitat 
for  the  Kootenai  River  population  of 
white  sturgeon  from  studies  of  their 
habitats,  life  histon,',  and  population 
biology  described  and  referenced  above. 
As  noted,  Kootenai  River  flows  may 
affect  the  sturgeon  in  two  ways  and, 
based  on  the  best  available  information, 
we  recognize  each  for  identification  of 
the  priman,'  constituent  elements.  Flows 
may  affect  normal  breeding  behavior, 
including  site  selection,  and/or  alter  the 
riverbed  substrate,  which  mav  affect 
survival  of  eggs  and  cover  for  yolk  sac 
larvae.  Flows  may  also  affect  the 
efficiency  of  predators  to  locate  eggs  and 
sac  fry  larvae.  The  four  primary 
constituent  elements  of  Kootenai  River 
sturgeon  critical  habitat  are: 

1.  A  flow  regime  that  creates  a 
hydrologic  profile  characterized  by  flow- 
magnitude,  timing,  and  velocity,  and 


water  depth  and  quality  (including 
temperatures)  necessar\'  for  normal 
behavior  involving  breeding  site 
selection,  breeding  and  fertilization,  and 
cover  for  egg  incubation  and  yolk  sac  frv 
development. 

2.  A  flow  regime  that  creates  a 
hydrologic  profile  characterized  by 
water  of  sufficient  duration  and 
magnitude  to  restore  or  maintain 
riverbed  substrate  necessary  for 
attachment  and  shelter  of  incubating 
eggs  and  cover  for  yolk  sac  fr>-  in  inter- 
gravel  spaces. 

3.  A  flow  regime  that  creates  a 
hydrologic  profile  characterized  by  flow 
magnitude,  time,  velocity,  depth,  and 
duration  necessary  for  the  normal 
behavior  of  adult  and  juvenile  sturgeon. 

4.  Water  and  sediment  quality 
necessary-  for  normal  behavior, 
including  breeding  behavior,  and 
viability  of  all  life  stages  of  the  Kootenai 
River  white  sturgeon,  including 
incubating  eggs  and  yolk  sac  larvae. 

The  area  we  are  proposing  for 
designation  as  critical  habitat  for  the 
Kootenai  River  population  of  white 
sturgeon  provides  the  above  constituent 
elements  and  requires  special 
management  considerations  or 
protection  to  ensure  their  contribution 
to  the  species'  conser\'ation. 

Criteria  Used  to  Identify  Critical 
Habitat 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  e.xclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specify-ing  such  areas  as  critical  habitat. 

In  an  effort  to  map  areas  essential  to 
the  conservation  of  the  species,  we  used 
data  on  known  Kootenai  River  sturgeon 
spawning  and  early  life  stage  rearing 
areas.  In  the  lower  Columbia  River, 
where  w-hite  sturgeon  continue  to 
spawn  successfully,  egg  incubation  sites 
and  yolk  sac  fr>'  development  sites  are 
at  or  slightly  downstream  of  spawning 
sites  (Parsley  et  al.  1993).  In  the 
Kootenai  River,  eggs  at  all  stages  of 
development  and  one  hatching  yolk  sac 
fry  have  been  found  at  or  downstream 
of  the  spawning  sites.  Since  1991, 
sturgeon  eggs  have  been  recovered  in 
the  Kootenai  River  between  river 
kilometer  228  (river  mile  141.4),  below 
Shorty's  Island  (Paramagian  el  al.  1995). 
and  river  kilometer  246  (river  mile 
152.6),  above  the  Highway  95  bridge  at 
Bonner's  Ferr>',  Idaho  (Paragamian  et  al. 
in  press).  Although  many  of  the  eggs 
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found  were  unattached  and  drifting 
along  the  river  bottom,  Paragamian  et  al 
(in  press)  support  the  assumption  that 
the  Kootenai  River  sturgeon  egg 
collection  sites  are  in  the  vicinity  of  the 
spawning  sites.  Further,  since  no  other 
spawning  sites  have  been  identified  in 
10  years  of  monitoring,  we  believe  these 
are  the  same  sites  where  at  least  some 
successful  egg  incubation  and  yolk  sac 
fry  development  has  occurred,  as 
evidenced  by  the  1 7  wild  juveniles 
captured  and  aged  to  year  classes  within 
this  same  10  year  study  period. 
Existing  structures  within  the 
proposed  critical  habitat  boundaries, 
such  as  highway  and  railroad  bridges, 
do  not  contain  one  or  more  of  the 
primary  constituent  elements,  and 
therefore  are  not  included  in  this  critical 
habitat  designation. 

Proposed  Critical  Habitat  Designation 

We  propose  the  following  as  critical 
habitat  for  the  Kootenai  River 
population  of  white  sturgeon:  that 
portion  of  the  Kootenai  River  within 
Boundary  County.  Idaho,  from  river 
kilometer  228  (river  mile  141.4)  to  river 
kilometer  246  (river  mile  152.6).  The 
lateral  extent  of  proposed  critical  habitat 
is  up  to  the  ordinary  high  water  line  (as 
defined  by  the  Corps  in  33  CFR  Part 
329.11)  on  each  bank  of  the  Kootenai 
River  within  the  18  kilometer  (11,2 
mile)  reach. 

Land  Ownership 

The  reach  of  the  Kootenai  River 
proposed  as  critical  habitat  lies  within 
the  ordinary  high  water  lines  as  defined 
for  regulatory  purposes  (33  CFR  part 
329.11).  Upon  statehood  in  1890,  the 
State  of  Idaho  claimed  ownership  of  the 
bed  of  the  Kootenai  River  up  to  ordinary 
high  water  lines.  Numerous  private-, 
public-,  and  tribally-owned  parcels  abut 
this  State-owned  riverbed,  including 
lands  managed  by  the  Service  at  the 
Kootenai  National  Wildlife  Refuge  and 
trust  lands  managed  by  the  Kootenai 
Tribe  of  Idaho. 

Based  upon  earlv  U.S.  Forest  Service 
(USPS)  maps  from"  1916,  USGS  maps 
from  1928.  and  the  confining  effects  of 
the  Corps'  levees  constructed  in  1961.  it 
appears  that  within  this  reach  of  the 
Kootenai  River  the  ordinary  high  water 
lines  originally  delineating  State  lands 
are  essentially  unchanged.  Because  of 
the  scales  of  the  available  maps,  it  is 
possible  that  minor  river  channel 
changes  have  occurred  since  statehood, 
and  that  some  small  portions  of  private 
lands  now  occur  within  the  ordinary 
high  water  lines.  However,  we 
understand  that  most  of  the  lands  where 
these  changes  may  have  occurred  lie 
within  the  flowage  and  seepage 


easements  purchased  by  the  Federal 
government  under  Public  Law  93-251. 
Section  56.  passed  in  1974.  In  addition, 
when  the  river  meanders,  the 
■government  lot  "  or  parcel  owners 
abutting  State^owned  riverbed  may 
request  parcel  boundar\'  adjustments  to 
the  new  ordinary  high  water  line,  and 
corresponding  adjustments  in  taxable 
acreage.  Although  the  elevations  of 
ordinary  high  water  have  been  lowered 
by  the  operations  of  Libby  Dam  since 
1974.  the  lateral  extent  of  the  State- 
owned  riverbed  along  the  steep  levees 
may  be  closely  approximated  today 
through  the  Corps'  definition  of 
ordinary  high  water  line  cited  above. 
Thus,  we  believe  the  lands  proposed 
here  as  critical  habitat  are  within  lands 
owned  by  the  State  of  Idaho. 

Effect  of  Critical  Habitat  Designation 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  ensure  that  actions 
they  fund,  authorize,  or  carry  out  do  not 
destroy  or  adversely  modify  critical 
habitat  to  the  extent  that  the  action 
appreciably  diminishes  the  value  of  the 
critical  habitat  for  both  the  survival  and 
ret;overy  of  the  species.  Individuads. 
organizations.  State,  Tribal,  and  local 
governments,  and  other  non-Federal 
entities  are  affected  by  the  designation 
of  critical  habitat  only  if  their  actions 
occur  on  Federal  lands,  require  a 
Federal  permit,  license,  or  other 
authorization,  or  involve  Federal 
funding.  Thus,  activities  on  Federal 
lands  that  may  affect  the  Kootenai  River 
white  sturgeon  or  its  critical  habitat,  if 
designated,  will  require  section  7 
consultation.  Actions  on  private  or  State 
lands  receiving  funding  or  requiring  a 
permit  from  a  Federal  agency  also  will 
be  subject  to  the  section  7  consultation 
process  if  the  action  may  affect  the 
species  or  its  critical  habitat,  if 
designated.  Federal  actions  not  affecting 
the  species  or  its  critical  habitat,  as  well 
as  actions  on  non-Federal  lands  that  are 
not  federally  funded  or  permitted,  will 
not  require  section  7  consultation. 
Federal  agencies  are  required  to 
evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  proposed  or  designated 
critical  habitat.  Regulations 
implementing  these  interagency 
cooperation  provisions  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  and  regulations  at  50 
CFR  402.10  require  Federal  agencies  to 
confer  with  us  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species,  or  to 
result  in  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  A  section  7  conference  on 


proposed  critical  habitat  results  in  a 
report  that  may  provide  conservation 
recommendations  to  assist  the  action 
agency  in  eliminating  or  minimizing 
adverse  effects  to  the  proposed  critical 
habitat  that  may  be  caused  by  the 
proposed  agency  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report,  if 
requested  by  a  Federal  agency.  Formal 
conference  reports  on  proposed  critical 
habitat  contain  a  conference  opinion  as 
to  whether  the  proposed  action  is  likely 
to  destroy  or  adversely  modify  proposed 
critical  habitat.  This  conference  opinion 
is  prepared  as  if  critical  habitat  were 
designated  as  final,  in  accordance  with 
50  CFR  402.13. 

If  we  finalize  this  proposed  critical 
habitat  designation,  section  7(a)(1)  will 
require  Federal  agencies  to  enter  into 
consultation  with  us  on  agency  actions 
that  may  affect  critical  habitat. 
Consultations  on  agency  actions  that 
will  likely  adversely  affect  critical 
habitat  will  result  in  issuance  of  a 
biological  opinion.  We  may  adopt  a 
formal  conference  report  as  the 
biological  opinion  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  or  the  opinion  (see  50 
CFR  402.10(d)). 

If  we  find  a  proposed  agency  action  is 
likely  to  destroy  or  adversely  modify  the 
critical  habitat,  our  biological  opinion 
may  include  reasonable  and  prudent 
alternatives  to  the  action  that  are 
designed  to  avoid  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  are 
defined  at  50  CFR  402.02  as  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  intended 
purpose  of  the  action,  that  are  consistent 
with  the  scope  of  the  Federal  agency's 
legal  authority  and  jurisdiction,  that  are 
economically  and  technologically 
feasible,  and  that  we  believe  would 
avoid  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  vary  accordingly. 

Regulations  at  50  CFR  402.16  also 
require  Federal  agencies  to  reinitiate 
consultation  in  instances  where  we  have 
already  reviewed  an  action  for  its  effects 
on  listed  species  if  critical  habitat  is 
subsequently  designated  and  the 
Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 


conferencing  with  us  on  actions  likely 
to  destroy  or  adversely  modify'  proposed 
critical  habitat,  or  consultation  if  their 
actions  may  affect  designated  critical 
habitat. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat,  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  Kootenai 
River  population  of  white  sturgeon  is 
appreciably  reduced.  We  note  that  such 
activities  may  also  jeopardize  the 
continued  existence  of  the  species.  A 
wide  range  of  Federal  activities  may 
include  land  and  water  management 
actions  of  Federal  agencies  (e.g..  U.S. 
Army  Corps  of  Engineers  (COE). 
Bormeville  Power  Administration. 
Natviral  Resources  Conservation  Service, 
U.S.  Forest  Service,  U.S.  Environmental 
Protection  Agency  (EPA).  Bureau  of 
Indian  Affairs,  and  U.S.  Fish  and 
Wildlife  Service),  and  related  or  similar 
actions  of  other  federally  regulated 
projects  [e.g.,  road  and  bridge 
construction  or  maintenance  activities 
by  the  Federal  Highway  Administration; 
dredge  and  fill  projects,  sand  and  gravel 
mining,  bank  stabilization  activities 
conducted  by  the  COE;  and  National 
Pollutant  Discharge  Elimination  System 
permits  authorized  by  the  EPA).  These 
activities  may  destroy  or  adversely 
modify  critical  habitat  if  they  alter  the 
primary  constituent  elements  (defined 
above)  to  an  extent  that  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  the  Kootenai  River 
population  of  white  sturgeon  is 
appreciably  reduced.  Activities  that, 
when  carried  out,  funded,  or  authorized 
by  a  Federal  agency,  may  destroy  or 
adversely  modify  critical  habitat 
include,  but  are  not  limited  to: 

(1)  Altering  the  flow  regime  within 
the  proposed  critical  habitat  in  ways 
that  prevent  the  necessary  conditions 
for  breeding  and  fertilization.  For 
example,  flood  control  and 
hydroelectric  operations  and  water 
release  configiiration  limitations  of 
Libby  Dam  may  destroy  or  adversely 
modify  proposed  critical  habitat  by 
altering  habitat  for  normal  breeding 
behavior,  shelter  for  incubating  eggs, 
and  cover  for  yolk  sac  larvae. 

(2)  Altering  the  flow  regime  within 
the  proposed  critical  habitat  in  ways 
that  prevent  the  necessary  conditions 
for  incubating  eggs  and  developing  yolk 


sac  larvae.  Flood  control  and 
hydroelectric  operations  combined  with 
the  water  release  configxiration 
limitations  of  Libby  Dam  may  destroy  or 
adversely  modify  proposed  critical 
habitat  necessary  for  incubation  of  eggs 
and  development  of  yolk  sac  larvae  by 
altering  riverbed  substrate  composition, 
through  reduced  bed  load  transport 
energy  and  unnatural  distribution  of 
stream  bed  sand  and  silt.  Land 
management  activities  accelerating 
sediment  releases  from  watersheds 
entering  the  Kootenai  River  below  Libby 
Dam,  and  above  or  within  proposed 
critical  habitat,  may  also  destroy  or 
adversely  modify  this  proposed  critical 
habitat  through  increased  deposition  of 
sand  and  silt  in  the  stream  bed.  Other 
actions,  including  chaimelization,  levee 
reconstruction,  stream  bank 
stabilization,  gravel  removal,  and  road 
and  bridge  construction,  could  also  have 
this  result. 

(3)  Altering  water  chemistry.  Possible 
actions  include  the  release  of  chemicals 
or  biological  pollutants  into  the  waters 
passing  through  the  proposed  critical 
habitat  from  point  sources  or  by 
dispersed  releases  (non-point  sources). 
"These  examples  indicate  the  types  of 
activities  that  will  require  consultation 
in  the  future  and,  therefore,  that  may  be 
affected  by  critical  habitat  designation. 
These  kinds  of  activities  would  also 
generally  require  consultation  when 
they  affect  a  listed  species,  irrespective 
of  impacts  to  critical  habitat.  As 
discussed  above,  the  standards  for 
"jeopardy"  and  "adverse  modification" 
are  essentially  identical.  As  a  result,  we 
do  not  expect  that  designation  of  critical 
habitat  in  this  area,  occupied  by  the 
Kootenai  River  population  of  white 
sturgeon,  will  result  in  a  regulatory 
burden  substantially  above  that  already 
in  place,  due  to  the  presence  of  the 
already-listed  species. 

Federal  actions  that  are  found  likely 
to  destroy  or  adversely  modify  critical 
habitat  (or  to  jeopardize  the  continued 
existence  of  the  species)  may  often  be 
modified,  through  development  of 
reasonable  and  prudent  alternatives,  in 
ways  that  will  remove  the  likelihood  of 
destruction  or  adverse  modification  of 
critical  habitat  (or  jeopardy).  Project 
modifications  may  include,  but  are  not 
limited  to.  adjustment  in  timing  of 
projects  to  avoid  sensitive  periods  for 
the  species  and  its  habitat;  minimization 
of  work  and  vehicle  use  in  the  wetted 
channel;  avoidance  of  pollution;  use  of 
alternative  material  sources;  sediment 
barriers;  and  use  of  best  land 
management  and  construction  practices. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  destruction  or  adverse 


modification  of  critical  habitat,  contact 
the  Field  Supervisor,  Upper  Columbia 
River  Fish  and  Wildlife  Office  (see 
ADDRESSES  section).  Requests  for  copies 
of  the  regulations  on  listed  wildlife,  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  Division  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service.  911  NE  11th  Avenue. 
Portland.  Oregon  97232-4181 
(telephone  503-231-6158;  facsimile 
503-231-6243). 

Economic  Analysis 

Section  4(b)(2)of  the  Act  requires  we 
designate  critical  habitat  on  the  basis  of 
the  best  available  scientific  and 
commercial  information  available  and 
that  we  consider  the  economic  and 
other  relevant  impacts  of  designating  a 
particular  area  as  critical  habitat.  The 
economic  impacts  to  be  considered  in 
critical  habitat  designation  are  the 
incremental  effects  of  the  designation 
over  and  above  the  economic  impacts 
attributable  to  listing  of  the  species. 

We  may  exclude  areas  from  critical 
habitat  upon  a  determination  that  the 
benefits  of  such  exclusions  outweigh  the 
benefits  of  specifying  those  areas  as 
critical  habitat;  however,  we  cannot 
exclude  areas  from  critical  habitat  when 
the  exclusion  will  result  in  extinction  of 
the  species.  A  draft  economic  analysis 
will  be  made  available  for  public  review 
and  comment  (see  ADDRESSES  section). 
The  availability  of  the  draft  economic 
analysis  will  be  announced  in  the 
Federal  Register  and  in  local 
newspapers.  We  will  utilize  the 
economic  analysis,  and  take  into 
consideration  all  cormnents  and 
information  submitted  during  the  public 
hearing  and  comment  period,  to 
detennine  whether  areas  should  be 
excluded  from  final  critical  habitat 
designation. 

American  Indian  Tribal  Rights,  Federal - 
Tribal  Trust  Responsibilities,  and  the 
Endangered  Species  Act 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Govenmients"  (59  FR  22951)  and  512 
DM  2,  we  understand  that  federally 
recognized  Tribes  must  be  related  to  on 
a  govemment-to-govemment  basis.  We 
support  tribal  measures  that  preclude 
the  need  for  conservation  regulations, 
and  we  provide  technical  assistance  to 
tribes  who  wish  assistance  in 
developing  and  expanding  tribal 
programs  for  the  management  of  healthy 
ecosystems  so  that  Federal  conservation 
regulations,  such  as  designation  of 
critical  habitat,  on  tribal  lands  are 
unnecessary. 
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The  Presidential  Memorandum  of 
April  29,  1994,  also  requires  us  to 
consult  with  the  tribes  on  matters  that 
affect  them,  and  section  4(b)(2)  of  the 
Act  requires  us  to  gather  information 
regarding  the  designation  of  critical 
habitat  and  the  effects  thereof  from  all 
relevant  sources,  including  the  tribes 
Recognizing  a  government-to- 
govemment  relationship  with  tribes  and 
our  Federal  trust  responsibilities,  we 
consulted  representatives  of  the 
Kootenai  Tribe  of  Idaho  with  regard  to 
trust  resources,  tribal  lands,  or  tribal 
rights  that  might  be  affected  by  the 
designation  of  critical  habitat. 

In  our  deliberations  over  this  critical 
habitat  proposal,  we  identified  possible 
effects  to  the  Kootenai  Tribe  of  Idaho  or 
tribal  resources.  These  include:  (1) 
effects  of  designation  of  critical  habitat 
on  State  lands  adjacent  to  tribal  lands; 
and  (2)  the  effects  on  tribal  resources, 
such  as  water  deliveries  and  aquatic 
resources  such  as  the  Kootenai  River 
white  sturgeon.  The  Kootenai  Tribe  of 
Idaho  is  directly  involved  in  the 
conservation  of  the  Kootenai  River 
white  sturgeon,  and  conducts  a 
conservation  aquaculture  program.  To 
do  this,  the  Tribe  diverts  a  small  amount 
of  water  directly  from  the  Kootenai 
River  within  the  area  of  proposed 
critical  habitat.  We  do  not  anticipate 
any  indirect  adverse  effects  to  Tribal 
lands  through  management  actions 
intended  to  enhance  or  maintain 
proposed  critical  habitat  on  adjacent 
State  of  Idaho  lands.  However,  we  do 
anticipate  beneficial  effects  to  Tribal 
resources,  including  water  quality  and 
the  sturgeon,  from  the  designation  of 
critical  habitat  on  adjacent  non-tribal 
lands. 

In  complying  with  our  tribal  trust 
responsibilities,  we  must  communicate 
with  all  tribes  potentially  affected  by  the 
designation.  Therefore,  we  are  soliciting 
information  during  the  comment  period 
on  potential  effects  to  tribes  or  tribal 
resources  that  may  result  from  critical 
habitat  designation. 

Public  Comments  Solicited 

We  intend  for  any  final  action 
resulting  from  this  proposal  to  be  as 
accurate  and  as  effective  as  possible 
Therefore,  we  are  soliciting  comments 
or  suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  anv 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning; 

(1)  The  reasons  why  anv  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  excluding  areas  will 


outweigh  the  benefits  of  including  areas 
as  critical  habitat: 

(2)  Specific  information  on  any 
habitat  changes  which  may  have 
(K;curred  in  the  Kootenai  River  since 

1961: 

(3)  Areas  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  or  protections; 

(4)  Land  or  water  use  practices  and 
current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  proposed  critical  habitat; 

(5)  Anv  foreseeable  economic  or  other 
impacts  resulting  from  proposed  critical 
habitat:  and 

(6)  Economic  and  other  values    • 
associated  with  designating  critical 
habitat  for  the  Kootenai  River  white 
sturgeon,  such  as  those  derived  from 
non-consumptive  uses  (e.g..  enhanced 
watershed  protection,  "existence 
values",  increased  soil  retention,  water 
quality,  and  reductions  in 
administrative  costs). 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods. 

(1)  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor. 
U.S.  Fish  and  WildUfe  Service,  Upper 
Columbia  Fish  and  Wildlife  Office, 
11103  East  Montgomery,  Spokane, 
Washington  99206. 

(2)  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
FWlSPOKcrithab  stur@Rl.fws.gov.  If 
you  submit  comments  by  e-mail,  please 
submit  comments  as  an  ASCII  file 
format  and  avoid  the  use  of  special 
characters  and  encryption.  Please 
include  "Attn:  [1018-AH061"  and  your 
name  and  return  address  in  your  e-mail 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our  Upper 
Columbia  Fish  and  Wildlife  Office  at 
phone  number  509-891-6839.  Please 
note  that  this  e-mail  address  will  be 
closed  out  at  the  termination  of  the 
public  comment  period. 

(3)  You  may  hand-deliver  written 
comments  to  our  Upper  Columbia  Fish 
and  Wildlife  Office.  11103  East 
Montgomery,  Spokane,  Washington. 

(4)  You  may  provide  comments  at  the 
public  hearing  on  January  18.  2001,  at 
the  Bonners  Ferry  Kootenai  River  Inn, 
7160  Plaza  Street,  Bonners  Ferry,  Idaho, 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Respondents  may  request  that  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 


law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
begirming  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
apoointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  will  seek  expert  opinions  of 
at  least  three  appropriate  independent 
specialists  regarding  this  proposed  rule. 
The  puupose  of  such  review  is  to  ensiire 
listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analysis.  We  will  send  copies  of 
this  proposed  rule  immediately 
following  publication  in  the  Federal 
Register  to  these  peer  reviewers.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the 
comment  period  on  this  proposed  rule 
during  the  preparation  of  a  final 
rulemeiking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearings 

In  anticipation  of  public  interest  in 
this  issue,  a  public  hearing  has  been 
scheduled  for  Thursday,  January  18, 
2001,  from  6:00  p.m.  until  8:00  p.m.  at 
the  Kootenai  River  Inn,  7160  Plaza 
Street,  Bonners  Ferry,  Idaho. 

Written  comments  submitted  during 
the  comment  period  receive  equal 
consideration  with  those  comments 
presented  at  a  public  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  document  clearly  stated?  (2)  Does 
the  proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 


clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  clarity?  (4)  Is  the 
description  of  the  proposed  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  document?  (5)  What  else  could  we 
do  to  make  the  proposed  rule  easier  to 
understand? 

Send  a  copy  of  any  conmients  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229. 1849  C  Street.  NW, 
Washington.  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Execsec@ios,  doi  ,gov. 

Required  Deteniiinatioiis 
Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866.  this  rule  is  a 
significant  regulatory  action  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB).  We 
will  prepare  a  draft  economic  analysis 
of  this  proposed  action  to  determine  the 
economic  consequences  of  designating 
the  specific  area  of  critical  habitat.  The 
draft  economic  analysis  will  be 
available  for  public  review  and 
comment. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or  more 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  analysis  is  not  required  for  the 
purposes  of  executive  Order  12866.  The 
Kootenai  River  Population  of  white 


sturgeon  was  listed  as  endangered  in 
1994.  We  are  currently  conducting  one 
formal  section  7  consultation  with  the 
Corps,  Bonneville  Power 
Administration,  and  the  Bureau  of 
Reclamation  on  operations  of  the 
Federal  Columbia  River  Power  System, 
in  part,  to  ensure  that  their  actions 
would  not  jeopardize  the  continued 
existence  of  the  Kootenai  River 
population  of  white  sturgeon.  Based  on 
the  proposed  action,  we  have  issued  a 
draft  non-jeopardy  biological  opinion  on 
the  sturgeon.  We  plan  to  finalize  this 
biological  opinion  by  December  2000. 
Under  the  Act,  critical  habitat  may 
not  be  destroyed  or  adversely  modified 
by  a  Federal  agency  action;  it  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  1  below).  Section  7 
requires  Federal  agencies  to  ensure  that 
they  do  not  jeopardize  the  continued 
existence  of  the  species.  Based  upon  our 
experience  with  the  species  and  its 
needs,  we  conclude  that  any  Federal 
action  or  authorized  action  that  could 
potentially  cause  adverse  modification 
of  designated  critical  habitat  would 
currently  be  considered  as  "jeopardy" 
under  the  Act,  Accordingly,  the 
designation  of  areas  within  the 
geographic  range  occupied  by  the 
Kootenai  River  population  of  white 
sturgeon  does  not  have  any  incremental 
impacts  on  what  actions  may  or  may  not 
be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding.  Non- 
Federal  persons  that  do  not  have  a 


Federal  "sponsorship"  of  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat  although  they  continue 
to  be  bound  by  the  provisions  of  the  Act 
concerning  "take"  of  the  species. 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies" 
actions.  Federal  agencies  have  been 
required  to  ensure  that  their  actions  do 
not  jeopardize  the  continued  existence 
of  the  Kootenai  River  white  sturgeon 
since  its  listing  in  1994.  The  prohibition 
against  adverse  modification  of  critical 
habitat  is  not  expected  to  impose  any 
additional  restrictions  to  those  that 
currently  exist  in  occupied  areas  of 
proposed  critical  habitat.  Because  of  the 
potential  for  impacts  on  other  Federal 
agency  activities,  we  vdll  continue  to 
review  this  proposed  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  proposed  rule,  if  made  final, 
will  not  significantly  impact 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and, 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Endangered  Species  Act. 


Table  1  .—Activities  Potentially  Impacted  by  Kootenai  River  Population  of  White  Sturgeon  Listing  and 

Critical  Habitat  Designation 


Categories  of 
activities 


Potentially  Affected 
Activities  that  are 
Initiated  by  a 
Federal  Agency. 

Potentially  Affected 
Activities  Initiated 
by  a  Private  or 
Other  Non-Fed- 
eral Entity  That 
May  Need  Fed- 
eral Authorization 
or  Funding. 


Activities  potentially  affected  by  species  listing  only  ^ 


Additional  activities  potentially  affected  by  critical 
habitat  designation  2 


Operation  of  dams,  reservoirs,  and  other  water  control  fa- 
cilities in  the  Kootenai  River  watershed.  Federal 
issuance  of  scientific  permits,  operation  of  captive  prop- 
agation facilities,  sturgeon  habitat  restoration 

Constnjctlon  and/or  operation  of  freshwater  hatcheries, 
water  withdrawal  projects,  approval  of  new  or  revised 
water  quality  standards,  pesticide  registration, 
streambank  stabilization,  gravel  mining,  road  and  bridge 
construction,  pipeline  streamcrossings,  and  sturgeon 
habitat  restoration  that  require  a  Federal  action  (permit, 
authorization,  or  funding). 


'  This  column  represerits  the  activities  potentially  affected  by  listing  the  Kootenai  River  population  of  white  sturgeon  as  an  endangered  species 
(September  6,  1994;  59  FR  45989)  under  the  Endangered  Species  Act.  »  k- 

2  This  column  represents  the  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by 
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Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

In  the  draft  economic  analysis,  we 
will  determine  if  designation  of  critical 
habitat  will  have  a  significant  effect  on 
a  substantial  number  of  small  entities 
As  discussed  under  Regulatory  Planning 
and  Review  above,  this  rule  is  not 
expected  to  result  in  any  restrictions  in 
addition  to  those  currently  in  existence 
for  areas  of  occupied  critical  habitat. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

Under  our  draft  economic  analysis, 
we  will  determine  whether  designation 
of  critical  habitat  will  cause:  (a)  any 
increases  in  costs  or  prices  for 
consumers;  individual  industries; 
Federal,  State,  Tribal,  or  local 
government  agencies;  or  geographic 
regions;  or  (b)  any  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  cf  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
As  discussed  above,  we  anticipate  that 
the  designation  of  critical  habitat  will 
not  have  any  additional  effects  on  these 
activities  in  areas  of  critical  habitat 
occupied  by  the  species. 

Uniiinded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act: 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  will  not 
be  required.  Small  governments  will  be 
affected  only  to  the  extent  that  any 
programs  involving  Federal  funds, 
permits,  or  other  authorized  activities 
must  ensure  that  their  actions  will  not 
destroy  or  adversely  modify  critical 
habitat.  However,  as  discussed  above, 
these  actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  in 
areas  of  occupied  proposed  critical 
habitat. 

fb)  This  rule  will  not  produce  a 
Federal  mandate  on  State.  Tribal,  or 
local  govenunents  or  the  private  sector 
of  $100  million  or  greater  in  any  year, 
i.e..  it  is  not  a  "significant  regulatorv 
action"  under  the  Unfunded  Mandates 
Reform  Act.  The  designation  of  critical 
habitat  imposes  no  obligations  on  State. 
Tribal,  or  local  goverimients. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  proposed  rule,  if  made 
final,  will  not  "take"  private  property. 


The  designation  of  critical  habitat 
affects  only  Federal  agency  actions.  The 
rule  will  not  increase  or  decrease  the 
current  restrictions  on  private  property 
concerning  take  of  the  Kootenai  River 
population  of  white  sturgeon. 
Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits.  Non-Federal  landowners  in 
areas  that  are  included  in  the  designated 
critical  habitat  will  continue  to  have 
opportunity  to  utilize  t'leir  property  in 
ways  consistent  with  the  survival  of  the 
Kootenai  River  population  of  white 
sturgeon. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  The 
designation  of  critical  habitat  in  areas 
currently  occupied  by  the  Kootenai 
River  white  sturgeon  imposes  no 
additional  restrictions  to  those  currently 
in  place,  and  therefore  has  little 
incremental  impact  on  State  and  local 
governments  and  their  activities. 

In  keeping  with  Department  of  the 
Interior  policy,  we  requested 
information  from  and  coordinated 
development  of  this  critical  habitat 
designation  with  appropriate  State 
resource  agencies  in  Idaho.  We  also 
utilized  information  on  critical  habitat 
submitted  by  the  State  diuing  the  listing 
of  the  Kootenai  River  white  stxu-geon. 
The  State  now  has  representation  on  our 
recovery  team  for  this  species. 
Consequently,  we  will  continue  to 
coordinate  this  and  any  future 
designation  of  critical  habitat  with  the 
appropriate  State  agency. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988.  the  Department  of  the  Interior's 
Office  of  the  Solicitor  determined  that 
this  rule  does  not  unduly  burden  the 
judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  The  Office  of  the  Solicitor 
will  review  the  final  determination  for 
this  proposal.  We  will  make  every  effort 
to  ensure  that  the  final  determination 
contains  no  drafting  errors,  provides 
clear  standards,  simplifies  procedures, 
reduces  burden,  and  is  clearly  written 
such  that  litigation  risk  is  minimized. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
for  which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 


National  Enviroimiental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  as  amended. 
We  published  a  notice  outlining  our 
reasons  for  this  determination  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244).  This  position  was  upheld 
by  the  U.  S.  Court  of  Appeals  for  the 
Ninth  Circuit  (Douglas  County  v. 
Babbitt.  48  F.3d  1495  (9th  Cir.1995), 
cert,  denied  116  S.  Ct.  698  (1996)). 

Govemment-to-Govemment 
Relationship  with  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  the 
Department  of  the  Interior's  requirement 
at  512  DM  2,  we  understand  that 
recognized  Federal  Tribes  must  be 
related  to  on  a  Government- lO- 
Govemment  basis. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  U.S.  Fish  and  Wildlife 
Service.  Upper  Columbia  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  notice  is 
Bob  Hallock,  U.S.  Fish  and  Wildlife 
Service  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record 
keeping  requirements.  Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  1,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 


PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority.  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  9&- 
625.  100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11  (h).  by  revising  the 
entry  for  "sturgeon,  white"  under 
"FISHES"  to  read  as  follows: 

§  1 7.11     Endangered  and  threatened 
wildlife. 

***** 

(h)*  *  * 


Species 


Common  name 


Scientific  name 


Vertebrate  popu- 
Historic  range  lation  where  endan-       Status      When  listed         Critical 

gered  or  threatened  habitat 


Special 
rules 


Fishes 


Sturgeon,  white Acipenser 

trasnmontanus. 


U.S.A.  (ID,  MT), 
Canada  (B.C.). 


3.  Amend  §  17.95(e)  by  adding  critical 
habitat  for  the  Kootenai  River 
population  of  white  sturgeon  (Acipenser 
transmontanus)  in  the  same 
alphabetical  order  as  this  species  occurs 
in  §  17.11  (h)  to  read  as  follows: 

§  1 7.95    Critical  habitat— fish  and  wiidiife. 

***** 

(e)  Fishes. 

***** 

Kootenai  River  population  of  white 
sturgeon  (Acipenser  tmnsmontanus). 

1.  Critical  habitat  is  depicted  for 
Boundary  Coimty,  Idaho  on  the  map 
and  as  described  below. 

2.  Critical  habitat  includes  the 
Kootenai  River  from  river  kilometer  228 
(river  mile  141.4)  to  river  kilometer  246 
(river  mile  152.6),  as  indicated  on  the 
map  below,  from  ordinary  high  water 
line  to  opposite  ordinary  high  water  line 
as  defined  by  the  U.S.  Army  Corps  of 
Engineers  (33  CFR  329.11). 

3.  Within  these  areas,  the  primary 
constituent  elements  include,  but  are 
not  limited  to,  those  that  are  essential 
for  the  primary  biological  needs  of 


U.S.A.  (ID,  MT), 
Canada  (B.C.), 
(Kootenai  R.  sys- 
tem). 


normal  behavior,  water  requirements, 
cover,  shelter,  breeding,  and  rearing  of 
offspring.  These  elements  include  the 
following:  (1)  A  flow  and  hydrologic 
regime  characterized  by  water 
magnitude,  timing,  depth  and  velocity; 
and  water  quality,  including 
temperatures  necessary  for  normal 
behavior  involving  breeding  site 
selection,  breeding  and  fertilization,  and 
cover  for  egg  incubation  and  yolk  sac  fry 
development;  (2)  a  flow  and  hydrologic 
regime  characterized  by  water  of 
sufficient  duration  and  magnitude  to 
restore  or  mainteiin  riverbed  substrate 
necessary  for  cover  and  shelter  for  both 
incubating  eggs  and  yolk  sac  larvae;  (3) 
a  flow  and  hydrologic  regime 
characterized  by  flow  magnitude,  time, 
velocity,  depth,  and  duration  necessary 
for  the  normal  behavior  of  adult  and 
juvenile  sturgeon;  and  (4)  water  and 
sediment  quality  necessary  for  normal 
behavior,  including  breeding  behavior, 
and  the  viability  of  all  life  stages, 
including  incubating  eggs  and  yolk  sac 
larvae. 
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17.95(e) 


NA 


4.  Within  this  area,  existing 
stmctures,  such  as  buildings  and  roads, 
are  not  included  in  the  critical  habitat 
designation. 

5.  Idaho  (Boise  Meridian  (BM)):  Areas 
of  land  and  water  as  follows:  Physical 
features  were  identified  using  USGS  7.5' 
quadrangle  maps  for  the  downstream 
margin,  and  the  Bonners  Ferry  Gage 
location  information  from  USGS  data 
(USGS  1997)  for  the  upstream  margin: 
river  reach  distances  were  initially 
provided  in  kilometers  by  Idaho 
Department  of  Fish  and  Game  and 
converted  to  river  miles  with  reference 
points  found  on  USGS  7.5'  quadrangles. 

Proposed  critical  habitat  in  the 
Kootenai  River  within  Boundary 
County,  Idaho  from  river  kilometer  228 
(river  mile  141.4)  (SWV4,  Sec.  25, 
T,63N.,  R.IW.,  BM),  below  "Shorty's 
Island",  upstream  to  river  kilometer  246 
(river  mile  152.6)  (NEV4.  Sec.  27, 
T.62N..  R.IE.,  BM),  above  the  Highway 
95  bridge  at  Bonners  Ferry. 
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/km  228 


PROPOSED 


Shorty's 
Island 


CRITICAL  HABITAT 

KOOTENAI  RIVER 

POPULATION 

WHITE  STURGEON 


1    kilometer 


1    mile 


Location 


Bonner  s 
Idaho 


U.S.  95 


Dated   Deo-mb'-r  It   2000 
Kenneth  L.  Smith. 

Artma  As>i''tant  Sfi  rftiin  'nr  Fish  and 
Wildlife  and  Paries 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Docliat  No.  001215353-0353-01] 

RIN  066O-ZA14 

Public  Telecommunications  Facilities 
Program:  Closing  Date 

agency:  National  Telecommunications 

and  Information  Administration  (NTIA). 

Commerce 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  National 
Telecommunications  and  Information 
.administration  (NTIA).  U.S. 
Department  of  Commerce,  announces 
the  solicitation  of  applications  for 
planning  and  construction  grants  for 
public  telecommunications  facilities 
under  the  Public  Telecommunications 
Facilities  Program  (PTFP). 
DATES:  Pursuant  to  15  CFR  2301.8(b). 
the  NTIA  Administrator  hereby 
establishes  the  closing  date  for  the  filing 
of  apphcations  for  PTFP  grants.  The 
closing  date  selected  for  the  submission 
of  apphcations  for  FY  2001  is  Februar>' 
15.  2001.  Applications  must  be  received 
prior  to  7  p.m.  on  or  before  February  15. 
2001.  Applications  submitted  by 
facsimile  or  electronic  means  are  not 
acceptable. 

ADDRESSES:  To  obtain  an  application 
package,  submit  completed 
applications,  or  send  any  other 
correspondence,  write  to:  NTIA/PTFP, 
Room  H-4625.  U.S.  Department  of 
Commerce.  1401  Constitution  Avenue, 
NW..  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  COMTACT: 
William  Cooperman,  Director.  Public 
Broadcasting  Division,  telephone:  (202) 
482-5802;  fax:  (202) 482-2156. 
Information  about  the  PTFP  can  also  be 
obtained  electronically  via  Internet 
(http://www.ntia.doc.gov/otiahome/ 
ptfp). 
SUPPLEMENTARY  INFORMATION: 

I.  Closing  Date 

Applicants  for  matching  grants  under 
the  PTFP  must  file  their  applications  on 
or  before  7  p.m..  Thursday,  February  15. 
2001.  Approximately  $30  million  is 
available  for  FY  2001  PTFP  grants  in 
response  to  this  Notice. '  In 
appropriating  FY  2001  funds,  the 


>  See  the  Conference  Report  IH.  Kept   U)t>-l03JI 
on  H.R.  4577,  Departmenis  of  Labor,  Health  and 
Human  Services,  and  Education,  and  Related 
.Agencies  .\pprnpnations  .^ct,  2001   NTI.\  has 
allocated  approximately  SIO  million  from  the  S43  5 
million  appropriated  for  multi-year  projects 
initially  funded  in  FY  2000. 


Congress  directed  that  NTIA  "maintain 
an  appropriate  balance  between 
traditional  grants  and  those  to  stations 
converting  to  digital  broadcasting."  - 
Information  regarding  digital  television 
Broadcast  Other  projects  is  included  in 
Section  V  of  this  document.  Section  V 
also  describes  revisions  of  the  PTFP 
Rules  which  will  be  applicable  only  for 
the  2001  Grant  Round  for  applications 
in  the  Broadcast  Other  category.  The 
amount  of  a  grant  award  by  NTIA  will 
vary,  depending  on  the  approved 
project.  For  fiscal  year  2000.  NTIA 
awarded  $25.8  million  in  funds  to  103 
projects.  The  awards  ranged  from  $4,054 
to  $1,250,680. 

II.  Application  Forms 

PTFP  has  a  new  application  form 
which  all  applicants  must  use  for  the  FY 
2001  grant  cycle.  This  form  expires  on 
October  31.  2003,  and  no  previous 
versions  of  the  form  may  be  used.  Each 
page  of  the  new  application  form  has 
the  expiration  date  of  10/31/2003 
printed  on  the  bottom  line.  (In 
accordance  with  the  Paperwork 
Reduction  Act,  the  current  application 
form  has  been  cleared  under  OMB 
control  no.  0660-0003.)  To  apply  for  a 
PTFP  grant,  an  appUcant  must  file  an 
original  and  five  copies  of  a  timely  and 
complete  application  on  the  new 
application  form.  Applicants  for 
television  projects  in  the  Broadcast 
Other  category  (15  CFR  2301.4(b)(6))  are 
requested  to  supply  one  additional  copy 
of  their  apphcation  (an  original  and  six 
copies),  if  this  does  not  create  a 
hardship  on  the  applicant.  The  current 
application  form  will  be  provided  to 
applicants  as  part  of  the  application 
package. 

III.  Regulations 

The  applicable  Rules  for  the  PTFP 
were  published  on  November  8,  1996 
(61FR  57966).  In  accordance  with 
provisions  provided  in  15  CFR  part 
2301,  §  2301.26,  certain  requirements  of 
the  PTFP  are  modified  in  this  Notice  for 
FY  2001.  Copies  of  the  1996  Rules  will 
be  posted  on  the  NTIA  Internet  site  and 
NTIA  will  make  printed  copies  available 
to  applicants.  Parties  interested  in 
applying  for  financial  assistance  should 
refer  to  these  rules  and  to  the 
authorizing  legislation  (47  U.S.C.  390- 
393,  397-399b)  for  additional 
information  on  the  program's  goals  and 
objectives,  eligibility  criteria,  evaluation 
criteria,  and  other  requirements. 


-  See  The  House  Rep.  106-1005.  the  Conference 
reporl  on  H  R  4942.  Similar  language  regarding 
PTFP  has  appeared  in  conference  reports 
accompanying  appropraitions  for  fiscal  yeasrs  1999 
and  2000. 


Applicants  sending  applications  by 
the  United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  Closing  Date  and  Time.  NTIA  will 
not  accept  mail  delivery  of  applications 
posted  on  the  Closing  Date  or  later  and 
received  after  the  above  deadline. 
However,  if  an  application  is  received 
after  the  Closing  Date  due  to  (1)  carrier 
error,  when  the  carrier  accepted  the 
package  with  a  guarantee  for  delivery  by 
the  Closing  Date,  or  (2)  significant 
weather  delays  or  natural  disasters, 
NTIA  will,  upon  receipt  of  proper 
documentation,  consider  the  apphcation 
as  having  been  received  by  the  deadline. 
Applicants  submitting  applications  by 
hand  delivery  are  notified  that,  due  to 
security  procedures  in  the  Department 
of  Commerce,  all  packages  must  be 
cleared  by  the  Department's  security 
office.  Entrance  to  the  Department  of 
Commerce  Building  for  security 
clearance  is  on  the  15th  Street  side  of 
the  building.  Applicants  whose 
applications  are  not  received  by  the 
deadline  are  hereby  notified  that  their 
applications  will  not  be  considered  in 
the  current  grant  roimd  and  will  be 
returned  to  the  applicant.  See  15  CFR 
2301.8(c);  but  see  also  15  CFR  2301.26. 
NTIA  will  also  return  any  application 
which  is  substantially  incomplete,  or 
when  the  Agency  finds  that  either  the 
applicant  or  project  is  ineligible  for 
ftmding  under  15  CFR  2301.3  or  2301.4. 
The  Agency  will  inform  the  applicant  of 
the  reason  for  the  return  of  any 
application. 

All  persons  and  organizations  on  the 
PTFP's  mailing  list  wrill  be  sent  a 
notification  of  the  FY  2001  Gran*  round. 
Copies  of  the  application  forms.  Final 
Rules,  Closing  Date  notification  and 
application  guidelines  will  be  available 
on  the  NTIA  Internet  site: 
www.ntia.doc.gov/otiahome/ptfp.  Those 
not  on  the  mailing  list  or  who  desire  a 
printed  copy  of  these  materials  may 
obtain  copies  by  contacting  the  PTFP  at 
the  telephone  and  fax  numbers,  at  the 
Internet  site,  or  at  mailing  address  listed 
above.  Prospective  applicants  should 
read  the  Final  Rules  carefully  before 
submitting  apphcations.  Applicants 
whose  applications  were  deferred  in  FY 
2000  will  be  mailed  information 
regarding  the  reactivation  of  their 
applications.  Applicants  whose 
television  projects  were  deferred  from 
FY  2000  should  carefully  review 
Section  V.  Television  Broadcasting  and 
Digital  Conversion,  regarding  policies 
which  apply  to  the  reactivation  of  their 
applications. 

Indirect  costs  for  construction 
applications  are  not  supported  by  this 


program.  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  a  planning 
apphcation  imder  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award. 

Special  Note:  NTIA  has  established  a 
policy  which  is  intended  to  encourage 
.stations  to  increase  from  25  percent  to  50 
percent  the  matching  percentage  for  those 
proposals  that  call  for  equipment 
replacement,  improvement,  or  augmentation 
(PTFP  Policy  Statement,  56  FR  59168  (1991)). 
The  presumption  of  50  percent  funding  will 
be  the  general  rule  for  the  replacement, 
improvement  or  augmentation  of  equipment. 
(This  50  percent  presumption,  however,  does 
not  apply  to  television  projects  as  explained 
in  Section  III.  Television  Broadcasting  and 
Digital  Conversion.)  A  showing  of 
extraordinatry  need  (j.e.  small  community- 
licensee  stations  or  a  station  that  is  licensed 
to  a  large  institution  [e.g.,  a  college  or 
university]  documenting  that  it  does  not 
receive  direct  or  in-kind  support  from  the 
larger  institution)  or  an  emergency  situation 
will  be  taken  into  consideration  as 
justification  for  grants  of  up  to  75  percent  of 
the  total  project  cost  for  such  projects. 

A  point  of  clarification  is  in  order: 
NTIA  expects  to  continue  funding 
projects  to  activate  stations  or  to  extend 
service  at  up  to  75  percent  of  the  total 
project  cost.  NTIA  will  do  this  because 
applicants  proposing  to  provide  first 
service  to  a  geographic  area  ordinarily 
incur  considerable  costs  that  are  not 
eligible  for  NTIA  funding.  The  appUcant 
must  cover  the  ineligible  costs  including 
those  for  construction  or  renovation  of 
buildings  and  other  similar  expenses. 

Since  NTIA  has  limited  funds  for  the 
PTFP  program,  the  PTFP  Final  Rules 
(published  November  8, 1996)  modified 
NTlA's  policy  regarding  the  funding  of 
planning  applications.  Chir  policy  now 
includes  the  general  presumption  to 
fund  plaiming  projects  at  no  more  than 
75  percent  of  the  project  costs.  NTIA 
notes  that  most  of  the  planning  grants 
awarded  by  PTFP  in  recent  years 
include  matching  in-kind  services  and 
funds  contributed  by  the  grantee.  The 
new  NTIA  pohcy,  therefore,  codifies 
what  already  has  become  PTFP  practice. 
NTIA,  however,  is  mindful  that 
planning  grants  are  sometimes  the  only 
resource  that  emerging  community 
groups  have  with  which  to  initiate  the 
planning  of  new  facilities  in  unserved 
areas.  We,  therefore,  will  continue  to 
award  up  to  100  percent  of  total  project 
costs  in  cases  of  extraordinary  need  [e.g. 
small  community  group  proposing  to 
initiate  new  pubUc  telecommunication 
service). 

We  take  this  opportunity  to  restate  the 
policy  published  in  the  November  22, 
1991,  PTFP  Policy  Statement  (56  FR 


59168  (1991)),  regarding  applicants'  use 
of  funds  from  the  Corporation  for  Public 
Broadcasting  (CPB)  to  meet  the  local 
match  requirements  of  the  PTFP  grant. 
NTIA  continues  to  believe  that  the 
policies  and  purposes  underlying  the 
PTFP  requirements  could  be 
significantly  frustrated  if  applicants 
routinely  relied  upon  another  Federally 
supported  grant  program  for  local 
matching  funds.  Accordingly,  NTLA  has 
limited  the  use  of  CPB  funds  for  the 
non-Federal  share  of  PTFP  projects  to 
circimistances  of  "clear  and  compelling 
need"  (15  CFR  2301.6(c)(2)).  NTIA 
intends  to  maintain  that  standard  and  to 
apply  it  on  a  case-by-case  basis. 

IV.  Radio  Broadcasting 

During  the  FY  2001  grant  round, 
NTIA  is  proposing  no  changes  fi-om 
prior  years  in  its  support  of  radio 
applications.  The  changes  outhned  in 
the  next  section  of  this  dociunent  on 
Television  Broadcasting  and  Digital 
Conversion  apply  only  to  digital 
television  applications.  The  eligibility 
or  priority  of  radio  projects,  eUgibihty  of 
radio  equipment  and  the  50% 
presimiption  of  funding  for  radio 
equipment  replacement  applications 
remain  as  they  were  in  the  FY  2000 
grant  round.  NTIA  will  take  great  care 
to  ensure  that  its  funding  of  radio 
applications  reflects  its  responsibilities 
under  47  U.S.C.  393(c)  that  "a 
substantial  amount"  of  each  year's  PTFP 
funds  should  be  awarded  to  public 
radio. 

NTIA  encourages  the  use  of  digital 
technologies  for  public  radio  facilities. 
NTIA  has  fimded  projects  for  digital 
STLs  and  audio  production  equipment 
which  will  assist  public  radio  stations 
as  they  prepare  for  conversion  to  digital 
technologies.  These  digital  projects  are 
funded  as  equipment  replacement, 
improvement  or  augmentation  projects 
with  the  presumption  of  a  50  percent 
Federal  share  as  discussed  earlier  in 
Section  III  of  this  document, 
Regulations,  unless  a  showing  of 
extraordinary  need  for  a  higher 
percentage  has  been  made  pursuant  to 
§  2301.6(b)(ii)  of  the  PTFP  Rules. 

For  fiscal  year  2000,  NTIA  awarded 
$4.5  million  in  funds  to  56  grants  for 
public  radio  projects.  The  awards 
ranged  from  $4,054  to  $414,334. 

V.  Television  Broadcasting  and  Digital 
Conversion 

The  FCC's  adoption  of  the  Fifth 
Report  and  Order  in  April  1997  requires 
that  all  public  television  stations  begin 
the  broadcast  of  a  digital  signal  by  May 
1,  2003.  This  deadline  is  so  close  that, 
last  year,  NTIA  instituted  several  new 
policies  that  applied  only  to  FY  2000 


applications  for  projects  to  convert 
public  television  stations  to  digital 
transmission  capability.  NTIA  requested 
comments  on  the  pohcies  instituted  for 
the  FY  2000  grant  round  but  received  no 
written  comments.  Informal  comments 
received  from  applicants  were  favorable. 
NTIA  believes  that  the  policies  worked 
well  and  resulted  in  receipt  of  106 
digital  television  conversion 
applications.  These  applications 
requested  $100  million  in  FY  2000 
funds  and  an  additional  $100  million 
for  subsequent  years  of  multi-year 
projects  permitted  by  the  new  policies. 
Those  policies  are  being  continued  for 
the  FY  2001  Grant  Round  and  are 
included  in  full  in  this  document. 

NTIA  recognizes  that  meeting  the 
FCC's  deadline  is  one  of  the  greatest 
challenges  facing  America's  public 
television  stations.  Over  350  stations 
must  overcome  both  technical  and 
financial  challenges  in  order  to 
complete  conversion  to  digital 
broadcasting  within  the  FCC's  timetable. 

In  February  1999,  the  Administration 
proposed  a  major  expansion  of  the  PTFP 
and  recommended  that  $355  million  be 
appropriated  to  NTIA  over  a  five-year 
period.  These  funds  would  primarily  be 
used  to  assist  public  television  stations 
in  meeting  the  FCC's  deadline.  While 
these  sums  are  significant,  NTIA 
anticipates  that  the  majority  of  funds 
required  to  convert  all  the  nation's 
public  television  stations  will  actually 
come  from  non-Federal  sources. 

For  fiscal  year  2000.  NTIA  awarded 
$18  million  in  funds  to  34  projects 
which  assisted  public  television  stations 
in  the  conversion  to  digital 
technologies.  The  awards  ranged  from 
$51,619  to  $1,250,680.  NTIA  awarded 
approximately  $14.4  million  from  the 
Broadcast  Other  category  to  assist  in  the 
digital  conversion  of  thirty-eight  public 
television  stations.  NTIA  also  awarded 
an  additional  $3.6  million  in  equipment 
replacement  funds  to  nine  projects 
which  purchased  digital  television 
equipment  required  for  the  orderly 
conversion  of  a  station  to  digital 
broadcasting. 

NTIA  has  considered  how  best  to 
efficiently  implement  the  distribution  of 
digital  conversion  funds  to  public 
television  stations  through  the  PTFP. 
One  of  NTIA's  goals  during  the  FY  2001 
grant  round  is  to  ensure  that  PTFP's 
administrative  procedures  as  well  as  its 
funds  can  support  public  television's 
needs  in  meeting  the  FCC's  2003 
deadline.  Another  of  NTIA's  goals  is  to 
maintain  an  acceptable  balance  between 
equipment  replacement  projects  and 
digital  television  conversion  projects. 
NTIA  is  continuing  the  following 
policies/procedures  instituted  during 
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the  FY  2000  grant  cycle  which  will 
assist  public  television  stations  in  the 
application  for  and  use  of  PTFP  funds 
for  digital  conversion  projects. 

These  policies/procedures  are 
summarized  here  and  then  are 
discussed  fully  in  parts  A  through  (; 
later  in  this  section: 

(A)  Digital  television  conversion 
projects  and  digital  equipment 
replacement.  NTIA  has  established  a 
"Digital  T\'  List  "  which  includes  the 
equipment  eligible  for  PTFP  funding 
under  the  Broadcast  Other  categon,' 
NTIA  will  also  use  the  "Digital  TV  List" 
for  most  television  equipment 
replacement  projects  and  modifies  the 
way  it  views  television  replacement 
applications. 

(B)  Multi-year  funding.  NTIA  will 
accept  applications  under  the  Broadcast 
Other  category  for  phased  projects 
requesting  funding  for  up  to  three  years 
and  which  are  intended  to  enable  all  of 
the  applicant's  public  television  stations 
to  meet  the  FCC"s  May  2003  digital 
broadcasting  deadline 

(C)  Effective  date  for  expenditure  of 
local  matching  funds.  Applicants  for 
digital  conversion  projects  in  the 
Broadcast  Other  category  may  include 
eligible  equipment  from  the  Digital  TV 
List  in  their  projects  when  that 
equipment  is  purchased  with  non- 
Federal  funds  after  [ulv  1,  1999. 

(D)  Subpriorities  for  digital 
conversion  projects.  NTIA  is  creating 
three  Subpriorities  to  aid  in  the 
processing  of  digital  conversion 
applications. 

(E)  Funding  levels  for  television 
projects.  NTIA  has  revised  the 
presumption  of  funding  from  50% 
Federal  share  for  most  television 
projects  to  40%,  has  established 
simplified  procedures  so  stations  can 
qualifv  for  hardship  grants  up  to  a  67% 
Federal  share,  and  will  provide 
incentives  for  applicants  who  request 
only  25%  Federal  funding. 

(f")  Use  of  CPB  funds.  Applicants  may 
use  CPB  funds  as  part  of  their  local  non- 
Federal  match  in  cases  of  clear  and 
compelling  need. 

(G)  Partnerships;  urgency.  NTIA 
encourages  partnerships  with 
commercial  as  well  as  noncommercial 
organizations  and  clarifies  its 
consideration  of  urgency  for  digital 
conversion  applications.  NTIA  believes 
that  digital  conversion  applications 
should  be  afforded  high  urgency  when 
thev  document  time-sensitive 
partnerships,  time-sensitive  funding 
opportunities,  or  which  include  the 
replacement  of  equipment  required  to 
maintain  existing  service. 

In  implementing  these  policies  for  the 
FY  2001  grant  round,  NTIA  intends  to 


remain  responsive  to  the  equipment 
replacement  needs  of  public  television 
stations.  NTIA's  balancing  of  equipment 
replacement  and  digital  conversion 
applications  is  discussed  in  the 
following  sections. 

In  order  to  assist  public  television 
stations  in  meeting  the  FCC's  May  2003 
deadline  and  to  facilitate  a  station's 
raising  non-Federal  matching  funds 
required  for  digital  conversion  projects, 
NTIA  is  modifying  its  application 
procedures  in  the  following  areas. 

(A)  Digital  Television  Conversion 
Projects  and  Digital  Equipment 
Replacement.  For  FY  2001,  NTIA  will 
support  the  equipment  necessary  for  a 
public  television  station  to  comply  with 
the  FCCls  2003  deadline.  This  includes 
equipment  required  for  digital  broadcast 
of  programs  produced  locally  in  analog 
format  as  well  as  the  broadcast  of  digital 
programming  received  from  national 
sources.  NTIA  is  posting  on  its  Internet 
site  a  listing  of  transmission  and 
distribution  equipment  (as  contained  in 
the  "Digital  TV  List")  which  is  eligible 
for  PTFP  digital  television  conversion 
funding  Printed  copies  of  this  list  are 
also  be  available  from  PTFP  at  the 
address  shown  in  the  ADDRESSES  section 
of  this  document.  This  list  was 
developed  in  conjunction  with  the 
Public  Broadcasting  Service  and  is 
similar  to  equipment  lists  PTFP  used 
during  last  years  grant  round.  The 
Digital  TV  List  includes  transmission 
equipment  (transmitters,  antennas, 
S'TLs.  towers,  etc.)  as  well  as 
distribution  equipment  located  in  a 
stations  ma.ster  control  (routing 
switchers,  video  servers,  PSEP 
generators,  digital  encoders,  etc.). 
Applications  seeking  funding  for  the 
equipment  necessar\'  to  meet  the  FCC's 
2003  deadline  will,  as  in  FY  98,  FY  99, 
and  FY  2000,  be  placed  in  the  Broadcast 
Other  category. 

NTIA  believes  that  many  stations 
must  replace  obsolete  equipment  in 
order  to  complete  their  digital 
conversion  projects.  NTIA  is  now 
revising  its  policies  to  permit  the 
replacement  of  obsolete  equipment  as 
part  of  digital  conversion  projects.  If  the 
ccDnversion  to  digital  transmission 
includes  the  urgent  replacement  of  an 
existing  item  of  equipment,  the 
application  will  be  considered  as  a 
Broadcast  Other,  rather  than  as 
replacement  under  Priorities  2  or  4. 
Replacement  of  existing  equipment  then 
is  a  normal  part  of  a  digital  conversion 
application. 

If  the  purpose  of  an  application  is  just 
for  replacement  of  urgently  needed 
equipment,  even  though  the  equipment 
is  drawn  from  the  Digital  TV  List,  the 


application  will  be  classified  as  a 
Priority  2  or  4,  as  appropriate. 

Any  application  which  includes 
equipment  replacement  as  a  justification 
for  the  urgency  criterion  should  submit 
documentation  of  downtime  or  other 
evidence  in  support  of  the  urgency 
evaluation  criterion  as  contained  in 
§2301.17  of  the  PTFP  Final  Rules.  The 
need  to  replace  current  equipment  in 
order  to  maintain  existing  services  will, 
in  many  cases,  strengthen  the  urgency 
criterion  of  a  digital  conversion 
application. 

Because  of  the  requirement  that  all 
public  television  stations  begin  their 
digital  broadcasts  by  May  2003,  all 
public  television  applications,  whether 
submitted  for  Priority  2.  Priority  4  or  the 
Broadcast  Other  category-,  should 
include  the  station's  comprehensive 
plan  for  digital  conversion  to  meet  the 
FCC's  deadline  and  explain  how  the 
requested  equipment  is  consistent  with 
that  plan.  If  the  applicant  is  still 
developing  its  plan  for  digital     - 
conversion,  the  application  should 
address  how  the  requested  equipment 
will  be  consistent  with  the  overall 
objective  of  converting  the  facility  for 
digital  broadcasting.  Failure  to  provide 
detailed  information  on  the  applicant's 
proposed  or  existing  digital  conversion 
plan  will  place  a  television  application 
at  a  competitive  disadvantage  during  the 
evaluation  of  the  technical  qualification 
criterion  as  described  in  15  CFR  2301.17 
of  the  PTFP  Rules. 

NTIA  calls  applicants'  attention  to  the 
fact  that  television  production 
equipment  is  not  included  on  the  Digital 
TV  List  but  will  be  found  on  other 
equipment  lists  posted  on  the  NTIA 
Internet  site  or  available  from  NTIA  by 
mail.  NTIA  notes  that  while  a  television 
station  must  use  digital  transmission 
and  distribution  equipment  to  begin 
digital  broadcasting,  digital  production 
equipment  is  not  required  to  meet  the 
FCC's  May  2003  deadline.  As  the  FCC 
deadline  approaches.  NTIA  has 
reluctantly  concluded  that,  with  the 
funds  available  to  it  in  FY  2001.  it 
cannot  fund  television  production 
equipment  at  the  same  level  as  it  has  in 
the  past.  Television  production 
equipment  will  continue  to  be  eligible 
for  PTFP  funding  under  Priority  2  and 
Priority  4,  as  appropriate.  However,  for 
the  FY  2001  grant  round  NTIA  will  fund 
television  production  equipment 
replacement  applications  only  for  those 
projects  that  present  a  "clear  and 
compelling"  case  for  the  urgency  of 
such  replacement.  NTIA  anticipates 
funding  television  production 
replacement  projects  in  FY  2001.  though 
fewer  than  in  recent  years. 


When  making  the  final  selection  of 
awards  under  the  procedures  of 
§  2301.17,  NTIA  will  take  care  to  ensure 
that  there  is  an  acceptable  balance 
between  projects  awarded  for 
equipment  replacement  projects  and 
those  awarded  for  digital  conveftion 
projects.  Further,  NTIA  will  consider  as 
part  of  this  balance  those  stations  in  the 
Broadcast  Other  category  (1)  which 
request  digital  conversion  projects  and 
(2)  which  also  include  elements  of 
equipment  replacement.  NTIA.  will  not 
fund  applications  in  the  Broadcast 
Other  category  requesting  digital 
conversion  to  the  exclusion  of  those 
Broadcast  Other  applications  which 
include  dociunentation  supporting 
equipment  replacement  as  part  of  their 
urgency  justification.  Further,  in  making 
funding  decisions  for  FT  2001,  NTIA 
will  limit  its  support  of  television 
replacement  applications  for  production 
equipment  to  those  applications  which 
present  a  "clear  and  compelling" 
justification  for  funding  during  the 
ciurent  grant  round. 

A  complete  listing  of  equipment 
eligible  for  funding  during  the  FY  2001 
grant  round  is  posted  on  tiie  NTIA 
Internet  site  and  printed  copies  are 
available  bom  PTFP. 

(B)  Multi-year  funding.  NTIA 
anticipates  ^at  it  will  taJce  many  public 
television  licensees  several  years  to 
complete  their  digital  conversion 
projects.  The  time  required  to  complete 
a  digital  conversion  project  will  be 
determined  by  several  factors.  In  some 
instances,  it  will  take  a  station  several 
years  to  raise  the  local  funds  required  to 
complete  the  project.  Even  if  a  station 
has  accumulated  all  the  funds  required 
for  its  digital  conversion  project,  the 
technical  complexity  of  some  projects 
(such  as  the  construction  of  a  1,000-foot 
tower)  will  probably  require  several 
years  to  complete.  Finally,  many  public 
television  licensees  operate  several 
stations  and  are,  therefore,  responsible 
for  the  conversion  of  midtiple  broadcast 
facilities. 

NTIA  recognizes  that  the  construction 
period  for  many  of  these  digital 
conversion  projects  must,  of  necessity, 
be  longer  than  the  typical  one  to  two 
years  of  the  usual  PTFP  grant.  Further, 
NTIA  acknowledges  that,  with  the  funds 
available  for  award,  the  PTFP  would  be 
unable  to  fully  fund  more  than  a  few  of 
the  digital  conversion  applications  it 
could  receive  in  FY  2001.       

Therefore,  for  FY  2001,  the  PTFP  will 
accept  construction  applications  within 
the  Broadcast  Other  category  for  digital 
television  conversion  projects  which 
propose  multi-year  funding. 

Applicants  may  submit  project  plans 
and  budgets  for  up  to  three  years.  A 


multi-year  application  must  contain  the 
appUcant's  entire  digital  conversion 
plan.  The  plan  must  be  divided  into 
severable  phases,  with  a  budget  request 
for  each  phase  of  the  project.  The 
application  must  identify  the  Federal 
funds  requested  for  each  phase.  Only 
one  phase  of  the  project  will  be  funded 
in  any  grant  cycle.  Once  a  project  is 
approved,  applicants  will  not  be 
required  to  compete  each  year  for 
funding  of  subsequent  phases.  Funding 
of  subsequent  phases  will  be  at  the  sole 
discretion  of  the  Department  of 
Commerce  and  will  depend  on 
satisfactory  performance  by  the 
recipient  and  the  availability  of  funds  to 
support  the  continuation  of  the 
project(s). 

Projections  based  on  previous 
experience  indicate  availability  of 
between  $8  million  and  $15  million  to 
support  multi-year  digital  television 
projects  in  FY  2001.  The  exact  level  of 
funding  available  for  multi-year  awards 
will  be  determined  by  NTIA  after  a 
review  of  applications  submitted  for 
multi-year  awards  and  those  radio, 
television  and  distance  learning 
applications  requesting  a  regular  award. 

NTIA  believes  that  multi-year  funding 
for  digital  television  awards  has 
significant  benefits  for  both  public 
television  licensees  and  NTIA. 

•  Submission  of  a  multi-year 
application  particularly  should  help 
apphcants  which  must  convert  multiple 
broadcast  transmitters.  NTIA 
imderstands  that  many  stations  have 
already  begim  to  raise  significant  non- 
Federal  funds  with  which  they  can 
begin  to  implement  their  digital 
conversion  plans.  Upon  submission  of  a 
multi-year  application,  an  applicant 
could  begin  spending  its  local  match — 
at  its  own  risk.  An  applicant,  therefore, 
might  be  able  to  complete  a  portion  of 
its  digital  conversion  project  using  its 
local  non-Federal  funds  for  which 
Federal  matching  funds  may  not  be 
available  for  several  years.  (For 
example,  a  future  phase  of  a  statewide 
project  might  be  the  conversion  of  two 
repeater  stations;  one  might  be 
constructed  with  available  non-Federal 
funds,  the  second  constructed  if  Federal 
funds  are  received).  Applicants  are 
cautioned,  however,  that  while 
expenditxu^  of  the  local  match  is 
permitted,  PTFP  Rules  (§  2301.6(d)) 
prohibit  a  grantee  from  obUgating  funds 
fi-om  the  eventual  Federal  share  of  an 
award  before  a  grant  is  actually 
awarded. 

•  NTIA  believes  that  a  multi-year 
award  will  reduce  the  administrative 
burden  on  both  grantees  and  the  PTFP. 
Grant  recipients  will  submit  only  one 
appUcation  to  cover  the  multiple  years 


of  their  award,  saving  both  the  grantee 
and  the  PTFP  the  administrative  tasks 
required  to  process  applications  during 
the  aiuiual  grant  round. 

•  Multi-year  applications  and  awards 
will  also  assist  both  NTIA  and  public 
broadcasting  licensees  in  the  advance 
planning  required  to  complete  the 
conversion  of  almost  350  television 
facilities  by  May  2003. 

•  By  issuing  multi-year  grants,  NTIA 
would  be  able  to  fund  the  initial  phases 
of  more  digital  conversion  projects  with 
the  monies  available  in  FY  2001  than  if 
PTFP  funded  fewer  entire  digital 
conversion  plans. 

NTIA  believes  that  multi-year  funding 
through  the  Broadcast  Other  category 
also  is  appropriate  for  projects  which 
include  urgent  replacement  of 
equipment,  since,  as  noted  earlier,  most 
television  equipment  replacement 
requests  can  be  viewed  as  one  phase  of 
a  station's  conversion  to  digital 
broadcasting. 

Applications  which  are  reactivated  for 
the  FY  2001  grant  round  must  comply 
with  the  guidelines  included  in  this 
notice,  including  the  funding  levels  for 
television  projects  discussed  later  in 
this  dociunent. 

Applicemts  submitting  projects  for 
consideration  imder  the  Broadcast  Other 
category  have  a  choice  and  may  request 
either  multi-year  funding  or  a  single 
grant.  However,  applications  submitted 
for  consideration  under  Priority  2  or 
Priority  4  may  only  request  a  single 
grant  for  a  project,  as  in  the  past.  NTIA 
anticipates  that  a  majority  of  the 
television  grants  funded  in  FY  2001  will 
include  multi-year  projects. 

(C)  Effective  date  for  expenditure  of 
local  matching  funds  for  digital 
conversion  projects.  NTIA  recognizes 
that  many  public  television  stations 
have  begun  to  raise  significant  non- 
Federal  funds  for  their  digital 
conversion  projects.  State  or  local 
governments  may  have  appropriated 
funds  to  initiate  digital  conversion 
projects  that,  by  local  law,  must  be 
expended  during  the  fiscal  year  in 
which  they  are  awarded.  Public 
television  hcensees  that  have  raised 
significant  non-Federal  funds  may 
desire  to  take  advantage  of  imique 
opportunities  (such  as  partnering  with 
other  stations  to  share  broadcast 
antennas  or  towers).  Some  stations  may 
be  anxious  to  begin  digital  conversion 
projects  with  long  lead  times  for 
completion,  or  may  desire  to  begin 
digital  broadcasting  on  the  same 
timetable  as  commercial  stations  in  their 
market.  Within  the  limitations  of 
Federal  regulations,  NTIA  supports 
efforts  undertaken  by  public  television 
stations  which  bring  the  benefits  of 
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digital  television  broadcasting  to  their 
communities  as  auickly  as  possible 

In  order  to  facilitate  the  raising  of 
non-Federal  funds  for  digital  television 
projects  and  to  also  permit  stations  to 
begin  construction  of  their  digital 
facilities  as  soon  as  possible,  NTL\  is 
revising  section  §2301. 6(b)(2)  of  the 
PTFP  Final  Rules.  This  section  states 
that  "Inclusion  of  equipment  purchased 
prior  to  the  closing  date  will  be 
considered  on  a  case-by-case  basis  only 
when  clear  and  compelling  justification 
is  provided  to  PTFP." 

For  FY  2001,  NTIA  will  modify  this 
regulation.  If  eligible  equipment  for  a 
Broadcast  Other  project  was  purchased 
with  non-Federal  funds  after  July  1 . 
1999,  NTIA  will  permit  the  applicant  to 
include  this  equipment  in  a  PTFP 
application.  This  date  was  selected  to 
coincide  with  the  beginning  of  the  2000 
fiscal  year  used  by  many  state  and  local 
governments  and  was  announced  at  the 
beginning  of  this  digital  television 
conversion  initiative  in  the  Notice  of 
Availability  of  Funds  for  the  FY  2000 
PTFP  grant  cycle  (64  FR  246,  pp.  72225- 
72234).  NTIA  also  anticipates  that  July 
1,  1999  will  be  the  effective  date  in  the 
FY  2002  and  FY  2003  grant  rounds  for 
the  expenditure  of  non-Federal  funds 
for  projects  in  the  Broadcast  Other 
category.  Applicants  who  desire  to  use 
equipment  purchased  prior  to  July  1 , 

1999  as  part  of  their  local  match  must 
submit  a  "clear  and  compelling 
justification"  supoortiag  their  request. 

Applicants  who  are  reactivating 
applications  originally  submitted  in  FY 
99  and  deferred  from  the  FY  99  and  FY 

2000  grant  rounds  will  be  permitted  to 
use  the  closing  date  of  their  original 
applications. 

[D)  Subpriorities  for  Digital 
Conversion  Projects.  As  almost  350 
pubUc  television  stations  are  required  to 
convert  to  digital  broadcasting  by  May 
2003,  NTIA  anticipates  a  significant 
increase  in  the  number  of  applications 
in  the  Broadcast  Other  category  for 
digital  conversion  projects.  In  order  to 
process  these  applications  in  an  orderly 
maimer  and  to  provide  guidance  to 
potential  applicants  for  the  FY  2001 
grant  round.  NTIA  will  divide  the 
Broadcast  Other  category  into  three 
subpriorities;  Broadcast  Other-A; 
Broadcast  Other-B.  and  Broadcast 
Other  -C. 

These  three  divisions  are  intended  to 
reflect  the  priorities  NTIA  has  used  in 
the  evaluation  of  traditional  broadcast 
applications  and  to  place  a  premium  on 
projects  either  to  assist  stations 
providing  sole  service,  to  encourage 
cooperative  efforts  among  different 
stations,  or  to  support  licensees  facing 
the  requirement  to  convert  multiple 


transmission  facilities  in  several 
television  markets.  NTIA  notes  that  in 
the  past  it  has  been  able  to  fund 
applications  each  year  in  most  if  not  all 
of  the  five  traditional  broadcast 
Priorities  and  anticipates  that  it  will  be 
able  to  fund  applications  in  FY  2001  in 
most  if  not  all  of  the  subpriorities  under 
the  Broadcast  Other  category. 

NTIA  will  assign  the  following 
applications  for  conversion  of  public 
broadcasting  facilities  to  advanced 
digital  technologies  at  the  first 
subpriority  level  within  the  Broadcast 
Other  category.  These  applications  will 
receive  equal  consideration  as 
subpriority  A. 

— A  single  applicant  providing  the  sole 
service  in  an  area  unserved  by  a 
digital  public  television  signal.  This 
reflects  PTFP's  funding  priority  for 
equipment  replacement  projects  for 
sole  service  stations  (PTFP  Priority  2). 
— Cooperative  applications  by  two  or 
more  licensees  for  the  first  digital 
public  television  service  to  an  area. 
This  is  intended  to  encourage 
cooperation  and  efficiencies  among 
stations  in  overlap  markets  (as  listed 
by  CPB)  in  constructing  digital 
facilities.  It  would  provide  stations  in 
overlap  markets  the  opportunity,  if 
they  work  collaboratively,  to  be 
eligible  for  the  highest  priority  in 
funding  within  this  category. 
— A  statewide  staged  plan  for  the 
conversion  of  multiple  stations, 
whether  a  state  network,  or  other 
appropriate  statewide  organization,  or 
a  staged  plan  fi-om  a  licensee  with 
stations  in  several  markets.  This  is 
intended  to  encourage  licensees  that 
must  convert  multiple  stations  and 
also  to  encourage  groups  of  stations  to 
work  collaboratively  in  developing  a 
digital  conversion  project. 
NTIA  will  assign  the  following 
applications  for  conversion  of  public 
broadcasting  facilities  to  advanced 
digital  technologies  at  the  second 
subpriority  level  within  the  Broadcast 
Other  category.  These  applications  will 
receive  equal  consideration  as 
subpriority  B. 

— An  applicant  in  a  multi-PTV  station 
market  providing  first  public 
television  service  in  an  area.  An 
applicant  in  a  multi-PTV  station 
market  who  chooses  to  file  separately, 
rather  than  in  conjunction  with 
another  licensee  in  the  same  area, 
receives  a  second  priority  for  funding. 
— A  cooperative  application  by  two  or 
more  licensees  in  an  area  already 
served  by  a  digital  public  television 
station.  The  application  is  given  a 
priority  over  Broadcast  Other — C  to 
encourage  efficiency  and  cooperation. 


Since  this  is  not  the  first  service  in  the 
area,  it  is  given  a  second  priority. 
NTIA  will  assign  the  following 
applications  for  conversion  of  public 
broadcasting  facilities  to  advanced 
digital  technologies  at  the  third 
subpriority  level  within  the  Broadcast 
Other  category.  These  applications  will 
receive  equal  consideration  as 
subpriority  C. 

— Individual  applicants  proposing  a 
second  digital  public  television 
service  in  an  area  already  receiving  a 
digital  public  television  signal.  This 
reflects  PTFP's  funding  priority  for 
equipment  replacement  applications 
in  served  areas  (Priority  4). 
— All  other  public  television  digital 
conversion  applications. 
(E)  Funding  Levels  for  Television 
Projects.  As  noted  earlier  in  Section  III 
of  this  document,  NTIA  has  published 
several  policies  regarding  the  presumed 
Federal  share  of  a  requested  project. 
These  policies  are  intended  to  aid 
applicants  in  the  planning  of  their 
applications.  The  policy  for  PTFP 
support  of  equipment  replacement 
application':  has  long  been  the 
presumpti   r.  of  a  50  percent  Federal 
share,  although  applicants  are  permitted 
to  submit  justification  for  a  Federal 
grant  of  up  to  75  percent  of  project 
costs.  Those  policies  are  also  contained 
in  §  2301.6(b)  of  the  PTFP  Final  Rules. 

In  reviewing  the  projected  costs  to 
convert  all  the  public  television  stations 
in  the  country,  NTIA  has  concluded  that 
it  cannot  continue  its  50  percent 
presumption  of  Federal  funding  for 
television  equipment  replacement  or 
digital  conversion  projects. 
Furthermore,  NTIA  believes  that  many 
public  television  facilities  will  be 
unable  to  raise  50  percent  of  the  project 
costs.  A  significant  number  of  stations 
may  need  Federal  funding  of  67  percent 
of  a  project's  cost,  or  even  up  to  the 
legal  maximum  of  75  percent  of  a 
project's  cost,  in  order  for  them  to  meet 
the  FCC's  deadline. 

In  order  to  ensure  that  sufficient 
Federal  funds  are  available  to  support 
the  conversion  of  the  nation's  public 
television  stations,  NTIA  is  establishing 
a  new  policy  regarding  the  presimied 
Federal  funding  level  for  television 
equipment.  As  noted  earlier  in  this 
section,  NTIA  recognizes  that 
equipment  on  the  PTFP  Digital  TV  List 
may  be  included  in  either  Broadcast 
Other  digital  conversion  applications  or 
in  Priority  2  or  Priority  4  equipment 
replacement  applications.  In  order  to 
treat  all  applicants  equitably,  NTIA's 
new  policy  will  be  the  presumption  of 
a  40  percent  Federal  share  of  the  eligible 
project  costs  for  television  equipment 


for  digital  conversion  or  equipment 
replacement,  improvement  or    . 
augmentation  projects.  This  40  percent 
presimiption  will  apply  whether  the 
application  requests  consideration 
under  the  two  equipment  replacement 
priorities  (Priority  2  or  4)  or  under  the 
digital  conversion  category  (Broadcast 
Other).  As  noted  earlier,  NTIA  will  fund 
the  replacement  of  production 
equipment  upon  a  showing  of  clear  and 
compelling  need.  However,  since  the 
deadline  for  digital  conversion  is  - 
rapidly  approaching  and  Federal  funds 
are  limited,  NTIA  will  fund  replacement 
of  production  equipment  at  the  same 
level  of  Federal  support  as  digital 
conversion  or  equipment  replacement 
projects.  The  presimiption  of  a  40 
percent  Federal  share  will  extend  to  all 
television  projects  to  replace  or  upgrade 
equipment.  However,  because  of  the 
emphasis  NTIA  places  on  the  extension 
of  broadcast  services  to  unserved  areas, 
NTIA  has  retained  the  75  percent  level 
of  Federal  funding  applications 
proposing  new  television  facilities  in 
Priority  1  (§  2301.4(b)(1)). 

Applicants  who  are  reactivating 
applications  deferred  from  the  FY  99 
grant  round  will  be  permitted  to  request 
the  same  percentage  of  Federal  support 
as  requested  in  the  FY  99  application  as 
long  as  the  scope  of  their  application 
remains  the  same.  Applicants  who  wish 
to  revise  their  deferred  application  to 
include  their  full  digital  conversion 
plans,  however,  will  be  subject  to  the 
new  policies  presented  in  this  section. 

As  already  noted,  NTIA  recognizes 
that  many  small  stations,  primarily  in 
rural  areas,  will  be  unable  to  raise  even 
a  50  percent  local  share  of  the  funds 
required  for  their  PTFP  projects.  NTIA 
has  long  permitted  stations  to  request 
more  than  the  standard  level  of  Federal 
support  upon  a  showing  of 
"extraordinary  need"  per  §  2301.6(b)(ii) 
of  the  PTFP  Rules.  NTIA  will  permit 
applicants  to  qualify  for  hardship 
funding  and  receive  a  67  percent 
Federal  share  of  their  project  costs.  An 
applicant  can  qualify  for  67%  Federal 
funding  by  certifying  that  it  is  unable  to 
match  at  least  60%  of  the  eligible 
project  costs,  and  either  (a)  by  providing 
dociunentation  that  its  average  annual 
cash  revenue  for  the  previous  four  years 
is  $2  million  or  less,  or  (b)  by  providing 
documentation  that  the  eligible  project 
costs  are  greater  than  the  applicant's 
average  annual  cash  revenue  for  the 
previous  four  years. 

In  addition,  NTIA  will  continue  to 
permit  any  applicant  to  provide 
justification  that  it  has  an 
"extraordinary  need"  for  Federal 
funding  up  to  the  legal  limit  of  75 
percent  of  eligible  project  costs. 


In  order  to  gather  additional  funds  to 
awEird  to  stations  which  qualify  under 
the  hardship  criteria,  NTIA  encourages 
financially  able  applicants  to  request  a 
smaller  share  of  Federal  funds  for  digital 
equipment  projects  than  the  standard  40 
percent.  NTIA  will  add  three  additional 
points  to  the  application  evaluations 
from  the  independent  review  panel  for 
applicants  who  request  no  more  than  25 
percent  Federal  funding.  This  provision 
will  give  extra  credit  to  applications 
already  highly  reviewed,  and,  based  on 
NTIA's  previous  experience,  is  often 
sufficient  to  move  applications  into  the 
range  for  funding. 

However,  when  making  the  final 
selection  of  awards,  NTIA  will  take  care 
to  ensiu«  that  there  is  an  acceptable 
balance  between  projects  awarded  to 
stations  requesting  a  25  percent  Federal 
share  and  those  requesting  a  higher 
Federal  share.  NTIA  will  not  fund 
applications  requesting  a  25  percent 
Federal  share  to  the  exclusion  of 
applications  meeting  the  hardship 
criteria  or  to  the  exclusion  of  those 
requesting  the  standard  40  percent 
Federal  share. 

(F)  Use  of  CPB  funds.  As  discussed 
earlier  in  this  document  at  the 
conclusion  of  Section  III.  Regulations, 
NTIA  has  limited  the  use  of  CPB  funds 
for  the  non-Federal  share  of  PTFP 
projects  to  circumstances  of  "clear  and 
compelling  need"  (15  CFR 

§  2301.6(c)(2)).  NTLA  recognizes  that  it 
will  be  difficult  for  many  public 
television  stations  to  raise  the  funds 
required  to  meet  the  FCC's  digital 
broadcasting  deadline.  Therefore,  NTIA 
continues  it  past  policy  that  appUcants 
may  submit  justification  under  this 
section  for  the  use  of  CPB  funds  as  part 
of  their  local  match.  Any  request  for  the 
use  of  CPB  funds  must  be  accompanied 
by  a  statement  regarding  any  Umitations 
that  CPB  has  placed  on  the  expenditiire 
of  those  funds. 

(G)  Miscellaneous  Items.  As  discussed 
earlier  in  this  section,  part  (D)  on  New 
Subpriorities,  NTIA  encourages  efforts 
which  promote  efficiency  within  the 
pubUc  television  system  in  order  to  save 
both  current  conversion  costs  and  future 
operating  costs.  NTIA.  therefore,  also 
encourages  public  television  stations  to 
partner  with  commercial  entities  when 
this  is  in  the  best  interests  of  the  public 
station  and  the  Federal  government.  In 
cases  of  public  television  partnerships 
with  commercial  entities,  the  PTFP 
project  will  be  limited  to  the  public 
television  station's  ownership  share  or 
use  rights  in  the  equipment.  NTIA 
believes  that  such  partnerships  with 
commercial  organizations  comply  with 
current  PTFP  regidations  and  PTFP  has 


funded  several  projects  for  joint  use  of 
towers  and  broadcast  anteimas. 

The  urgency  of  an  application  is  one 
of  the  criteria  under  which  all  PTFP 
applications  are  evaluated.  (The 
evaluation  criteria  are  listed  in 
§  2301.17  of  the  PTFP  Rules).  NTIA 
suggests  that  there  are  at  least  three 
situations  in  which  Broadcast  Other 
applications  may  present  high  degrees 
of  lugency.  As  we  have  just  noted, 
applications  containing  proposals  for 
joint  use/ownership  partnerships  with 
other  organizations  may  demonstrate  a 
high  urgency  due  to  a  time-sensitive 
opportunity.  NTIA  encourages  these 
applicants  to  document  the  time- 
sensitive  nature  of  the  partnership 
opportunity  in  their  response  to  the 
urgency  criterion. 

NTIA  also  recognizes  that  some 
appUcants  may  be  presented  with  time- 
sensitive  funding  opportunities  and. 
therefore,  encourages  these  applicants  to 
dociunent  the  time  sensitive  nature  of 
these  funding  opportunities  in  their 
response  to  the  urgency  criterion. 
Finally,  as  already  noted.  NTIA  expects 
that  some  applications  will  request 
urgent  replacement  of  existing 
equipment  as  part  of  a  Broadcast  Other 
application.  NTIA  encourages  such 
applicants  to  provide  documentation  of 
their  need  to  replace  their  equipment 
during  the  current  grant  round.  This 
documentation  might  include 
maintenance  logs,  letters  from 
manufacturers,  reports  from 
independent  engineers,  photos  etc. 

NTIA  will  instruct  the  panels 
evaluating  the  FY  2001  Broadcast  Other 
applications  that  they  should  award  the 
highest  score  under  the  urgency 
criterion  to  those  applications  which 
fully  justify  and  document  either  (1)  the 
time  sensitive  nature  of  partnerships,  (2) 
the  time  sensitive  nature  of  funding 
opportunities,  or  (3)  the  need  for 
equipment  replacements  that  must  be 
accomplished  during  this  grant  roimd  in 
order  to  maintain  existing  services. 

VI.  Distance  Learning  Proiects 

Since  1979,  NTL\  has  funded 
nonbroadcast  distance  learning  projects 
through  the  "Special  Applications" 
category  as  established  in  §  2301.4(a)  of 
the  PTFP  Rules.  In  1996,  NTLA 
established  a  similar  category  for 
broadcast  projects,  "Broadcast/other"  ir 
§  2301.4(b)(6).  NTLA  encourages 
applications  in  either  category  for 
irmovative  or  unique  distance  learning 
projects  which  address  demonstrated 
and  substantial  community  needs.  For 
fiscal  year  2000,  NTLA  awarded  $1.14 
million  in  funds  to  five  grants  for 
distance  learning  projects.  The  awards 
ranged  from  $49,781  to  $368,440. 
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The  growth  of  digital  technologies 
provides  new  opportunities  for  distance 
learning  projects  using  both  broadcast  or 
nonbroadcast  facilities.  NTIA 
encourages  applicants  to  consider  the 
use  of  digital  technologies  in  proposing 
unique  or  innovative  distance  learning 
projects  for  funding  in  FY  2001 
Examples  of  innovative  digital 
applications  might  include  projects  { 1 ) 
which  use  broadband  technologies  for 
distance  leeuTiing.  (2)  which  distribute 
educational  or  informational 
programming  via  Direct  Broadcast 
Satellite  technologies,  or  (3)  which  use 
the  multi-channel  capabilities  of  a 
digital  public  television  station.  .Ml 
distance  learning  applications  must 
address  substantial  and  demonstrated 
needs  of  the  communities  being  served 
NTIA  is  particularly  interested  in 
distance  learning  projects  which  benefit 
traditionally  underserved  audiences, 
such  as  projects  serving  minorities  or 
people  living  in  rural  areas. ' 

\s  discussed  in  Section  V  of  this 
document.  NTIA  anticipates  that,  in  FY 
2001.  it  will  receive  numerous  digital 
conversion  applications  in  the 
Broadcast'  Other  category  NTIA 
recognizes  that,  due  to  the  multi- 
channel capability  of  digital  television, 
distance  learning  components  may  well 
be  a  part  of  a  digital  conversion 
application.  NTIA  will,  therefore, 
consider  such  distance  learning 
proposals  under  the  subpriorities 
established  in  Section  V  If  NTIA 
determines  that  a  broadcast  distance 
learning  project  is  not  part  of  a  digital 
conversion  application.  NTIA  will 
evaluate  the  application  pursuant  to 
§§  2301.4(b)(6)  and  2301  17. 

The  November  22.  1991 .  PTFP  Policy 
Statement  (56  FR  59168  (1991)) 
mentioned  in  the  Application  Forms 
and  Regulations  section  discussed  a 
number  of  issues  of  particular  relevance 
to  applicants  proposing  nonbroadcast 
educational  and  instructional  projects 
and  potential  improvement  of 
nonbroadcast  facilities.  These  policies 
remain  in  effect  and  will  be  available  to 
all  PTFP  applicants  as  part  of  the 
Guidelines  for  preparing  FY  2001  PTFP 
applications. 

VII.  Eligible  and  Ineligible  Costs 

Eligible  equipment  for  the  FY  2001 
grant  round  includes  the  apparatus 
necessary  for  the  production, 
interconnection,  captioning,  broadcast. 
or  other  distribution  of  programming, 
including  but  not  limited  to  studio 


'  House  Rfp   105-1IX)5,  the  f^onference  report  on 
H  R  4942  directs  that  \TI.^    place  special 
empha.sis  on  distpnce  learning  initiatives  laiyetin^ 
rural  areas." 


tHjuipment;  audio  and  video  storage, 
processing,  and  switching  equipment; 
terminal  equipment;  towers;  antennas; 
transmitters;  remote  control  equipment; 
transmission  line;  translators; 
micTowave  equipment;  mobile 
equipment;  satellite  communications 
equipment;  instructional  television 
fixed  service  equipment;,  subsidiary 
communications  authorization 
transmitting  and  receiving  equipment; 
cable  television  equipment;  and  optical 
fiber  communications  equipment. 
A  complete  listing  of  equipment 
eligible  for  funding  during  the  FY  2001 
grant  round  is  posted  on  the  NTIA 
Internet  site  and  printed  copies  are 
available  from  PTFP 

Other  Costs 

(1)  Construction  Applications:  NTIA 
generally  will  not  fund  salary  expenses, 
including  staff  installation  costs,  and 
pre-application  legal  and  engineering 
fees.  Certain  "pre-operational  expenses" 
are  eligible  for  funding.  (See  15  CFR 
2301.2.)  Despite  this  provision,  NTIA 
regards  its  primary  mandate  to  be 
funding  the  acquisition  of  equipment 
and  only  secondarily  funding  of 
salaries.  A  discussion  of  this  issue 
appears  in  the  PTFP  Final  Rules  under 
the  heading  Support  for  Salary 
Expenses  in  the  introductory  section  of 
the  document 

(2)  Planning  Applications,  (a)  Eligible: 
Salaries  are  eligible  expenses  for  all 
planning  grant  applications,  but  should 
be  fully  described  and  justified  within 
the  application.  Planning  grant 
applicants  may  lease  office  equipment, 
furniture  and  space,  and  may  purchase 
expendable  supplies  under  the  terms  of 
47  use.  392  (c).  (b)  Ineligible: 
Planning  grant  applications  cannot 
include  the  cost  of  constructing  or 
operating  a  telecommunications  facility 

(3)  Audit  (A)sts.  Audits  shall  be 
performed  in  accordance  with  audit 
requirements  contained  in  Office  of 
Management  and  Budget  Circular  A- 
133,  Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations,  revised  June  30.  1997. 
OMB  Circular  A-133  requires  that  non- 
profit organizations,  government 
agencies,  Indian  tribes  and  educational 
institutions  expending  $300,000  or  more 
in  federal  funds  during  a  one-year 
period  conduct  a  single  audit  in 
ac:cordance  with  guidelines  outlined  in 
the  cirt;ular.  Applicants  are  reminded 
that  other  audits  may  be  conducted  by 
the  Office  of  Inspector  General. 

NTIA  recognizes  that  most  of  its  grant 
recipients  are  divisions  of  state  and 
local  governments  or  are  public 
broadcasting  facilities,  all  of  which 
routinely  conduct  annual  audits.  In 


order  to  make  the  maximum  amount  of 
monies  available  for  equipment 
purchases  and  planning  activities.  NTIA 
will,  therefore,  fund  audit  costs  only  in 
exceptional  circumstances. 

VIII.  Notice  of  Applications  Received 

In  accordance  with  15  CFR  2301.13, 
NTIA  will  publish  a  notice  in  the 
Federal  Register  listing  all  applications 
received  by  the  Agency.  Listing  an 
application  merely  acknowledges 
receipt  of  an  application  to  compete  for 
funding  with  other  applications.  This 
listing  does  not  preclude  subsequent 
return  of  the  application  for  the  reasons 
discussed  under  the  Dates  section 
above,  or  disapproval  of  the  application, 
nor  does  it  assure  that  the  application 
will  be  funded.  The  notice  will  also 
include  a  request  for  comments  on  the 
applications  from  any  interested  party. 
NTIA  will  also  publish  more  complete 
information  about  all  the  applications 
received  by  the  Agency  on  the  NTIA 
Internet  site  and  will  make  this 
information  available  by  mail.  The 
address  of  the  NTIA  Internet  site  is: 
www.ntia.doc.gov/otiahome/ptfp. 

IX.  Evaluation  Process 

See  15  CFR  2301.16  for  a  description 
of  the  Technical  Evaluation  and  15  CFR 
2301.17  for  the  Evaluation  Criteria. 

X.  Selection  Process 

Based  upon  the  above  cited 
evaluation  criteria,  the  PTFP  program 
staff  prepares  summary 
recommendations  for  the  PTFP  Director. 
These  reconunendations  incorporate 
outside  reviewers  rankings  and 
recommendations,  engineering 
assessments,  and  input  from  the 
National  Advisory  Panel,  State  Single 
Point  of  Contacts  and  state 
telecommunications  agencies.  Staff 
recommendations  also  consider  project 
impact,  the  cost/benefit  of  a  project  and 
whether  review  panels  have 
consistently  applied  the  evaluation 
criteria.  The  PTFP  Director  will 
consider  the  summary 
recommendations  prepared  by  program 
staff,  will  recommend  the  funding  order 
of  the  applications,  and  will  present 
recommendations  to  the  OTIA  (Office  of 
Telecommunications  and  Information 
Applications)  Associate  Administrator 
for  review  and  approval.  The  PTFP 
Director  recommends  the  funding  order 
for  applications  in  three  categories: 
"Recommended  for  Funding," 
"Recommended  for  Funding  if  Funds 
Available."  and  "Not  Recommended  for 
Funding."  See  15  CFR  2301.18  for  a 
description  of  the  selection  factors 
retained  by  the  Director,  OTIA  Associate 
Administrator,  and  the  Assistant 


Secretary  for  Telecommunications  and 
Information. 

Upon  review  and  approval  by  the 
OTIA  Associate  Administrator,  the 
Director's  recommendations  will  then 
be  presented  to  the  Selection  Official, 
the  NTIA  Administrator.  The  NTIA 
Administrator  selects  the  applications 
for  possible  grant  award  taking  into 
consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  set  forth  at  15  CFR  2301.1(a) 
and  (c).  Prior  to  award,  applications 
may  be  negotiated  between  PTFP  staff 
and  the  applicant  to  resolve  whatever 
differences  might  exist  between  the 
original  request  and  what  PTFP 
proposes  to  fund.  Some  applications 
may  be  dropped  from  the  proposed  slate 
due  to  lack  of  FCC  licensing  authority, 
an  applicant's  inability  to  make 
adequate  assurances  or  certiHcations,  or 
other  reasons.  Negotiation  of  an 
application  does  not  ensure  that  a  final 
award  will  be  made.  The  PTFP  Director 
recommends  final  selections  to  the 
NTIA  Administrator  applying  the  same 
factors  as  listed  in  15  CFR  2301.18.  The 
Administrator  then  makes  the  final 
award  selections  taking  into 
consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  in  15  CFR  2301.1(a)  and  (c). 

XI.  Project  Period 

Planning  grant  award  periods 
customarily  do  not  exceed  one  year, 
whereas  construction  grant  award 
periods  for  grants  in  the  five  broadcast 
Priorities  and  nonbroadcast  Special 
Applications  category  commonly  range 
from  one  to  two  years.  Construction 
projects  funded  in  the  Broadcast  Other 
category  would  commonly  be  awarded 
for  a  one  to  two  year  period  with  the 
expectation  that  they  would  be 
extended  aimually  in  subsequent  years 
dependent  on  the  availability  of  Federal 
funds.  Although  these  time  frames  are 
generally  applied  to  the  award  of  all 
PTFP  grants,  variances  in  project 
periods  may  be  based  on  specific 
circumstances  of  an  individual 
proposal. 

XII.  NTIA  Policies  on  Procedural 
Matters 

Based  upon  NTIA's  experience  during 
the  PTFP  2000  grant  round,  NTIA  has 
determined  that  it  is  in  the  best  interest 
of  NTIA  and  applicants  to  continue 
recent  policies  regarding  three 
procedural  matters.  The  following 
policies  are  applicable  only  to  the  FY 


2001  PTFP  grant  round  and  resulting 
awards. 

Applications  Resulting  From 
Catastrophic  Damage  or  Emergency 
Situations 

Section  2301.10  provides  for 
submission  of  applications  resulting 
from  catastrophic  damage  or  emergency 
situations.  NTIA  would  like  to  clarif>'  its 
implementation  of  this  provision. 

For  FY  2001  PTFP  applicants,  when 
an  eligible  broadcast  applicant  suffers 
catastrophic  damage  to  the  basic 
equipment  essential  to  its  continued 
operation  as  a  result  of  a  natural  or 
manmade  disaster,  or  as  the  result  of 
significant  equipment  failure,  and  is  in 
dire  need  of  assistance  in  fimding 
replacement  of  the  damaged  equipment, 
it  may  file  an  emergency  application  for 
PTFP  funding  at  any  time.  I^TIA  limits 
this  request  to  equipment  essential  to  a 
station's  continued  operation  such  as 
transmitters,  towers,  antennas.  STLs  or 
similar  equipment  which,  if  the 
equipment  failed,  would  result  in  a 
complete  loss  of  service  to  the 
conununity.  ff" 

When  submitting  an  emergency 
application,  the  applicant  should 
describe  the  circumstances  that  prompt 
the  request  and  should  provide 
appropriate  supporting  documentation. 
NTIA  requires  that  applicants  claiming 
significant  failure  of  equipment  will 
document  the  circumstances  of  the 
equipment  failure  and  demonstrate  that 
the  equipment  has  been  maintained  in 
accordance  with  standard  broadcast 
engineering  practices. 

NTIA  will  grant  an  award  only  if  it 
determines  that  (1)  the  emergency 
satisfies  this  policy,  and  (2)  the 
applicant  either  carried  adequate 
insurance  or  had  acceptable  self- 
insurance  coverage. 

Applications  filed  and  accepted  for 
emergency  applications  must  contain  all 
of  the  information  required  by  the 
Agency  application  materials  and  must 
be  submitted  in  the  number  of  copies 
specified  by  the  Agencv. 

NTIA  will  evaluate  the  application 
according  to  the  evaluation  criteria  set 
forth  in  §  2301.17(b).  The  PTFP  Director 
takes  into  account  program  staff 
evaluations  (including  the  outside 
reviewers)  the  availability  of  funds,  the 
type  of  project  and  broadcast  priorities 
set  forth  at  §  2301.4(b).  and  whether  the 
applicant  has  any  current  NTIA  grants. 
The  Director  presents  recommendations 
to  the  Office  of  Telecommunications 
and  Information  Applications  (OTIA) 
Associate  Administrator  for  review  and 
approval.  Upon  approval  by  the  OTIA 
Associate  Administrator,  the  Director's 
recommendation  will  be  presented  to 


the  Selecting  Official,  the  NTL\ 
Administrator.  The  Administrator 
makes  final  award  selections  taking  into 
consideration  the  Director's 
recommendation  and  the  degree  to 
which  the  application  fulfills  the 
requirements  for  an  emergency  award 
and  satisfies  the  program's  stated 
purposes  set  forth  at  §  2301.1(a)  and  (c). 

Service  of  Applications 

FY  2001  PTFP  applicants  are  not 
required  to  submit  copies  of  their  PTFP 
applications  to  the  FCC,  nor  are  thev 
required  to  submit  copies  of  the  FCC 
transmittal  cover  letters  as  part  of  their 
PTFP  applications.  NTIA  routinely 
notifies  the  FCC  of  projects  submitted 
for  funding  which  require  FCC 
authorizations. 

FY  2001  PTFP  applicants  for  distance 
learning  projects  are  not  required  to 
notify  every  state  telecommunications 
agency  in  a  potential  service  area.  Many 
distance  learning  applications  propose 
projects  which  are  nationwide  in  nature. 
NTIA,  therefore,  believes  that  the 
requirement  to  provide  a  summary  copy 
of  the  application  in  every  state 
telecommunications  agency  in  a 
potential  service  area  is  unduly 
burdensome  to  applicants.  NTIA. 
however,  does  expect  that  distance 
learning  applicants  will  notify  the  state 
telecommunications  agencies  in  the 
states  in  which  they  are  located. 

Federal  Communications  Commission 
Authorizations 

For  the  FY  2001  PTFP  grant  round, 
applicants  may  submit  applications  to 
the  FCC  after  the  closing  date,  but  do  so 
at  their  own  risk.  Applicants  are  urged 
to  submit  their  FCC  applications  with  as 
much  time  before  the  PTFP  closing  date 
as  possible.  No  grant  will  be  awarded 
for  a  project  requiring  FCC  authorization 
until  confirmation  has  been  received  by 
NTIA  from  the  FCC  that  the  necessary 
authorization  will  be  issued. 

For  FY  2001  PTFP  applications,  since 
there  is  no  potential  for  terrestrial 
interference  with  Ku-band  satellite 
uplinks,  grant  applicants  for  Ku-band 
satellite  uplinks  may  submit  FCC 
applications  after  a  PTFT  award  is 
made.  Grant  recipients  for  Ku-band 
satellite  uplinks  will  be  required  to 
document  receipt  of  FCC  authorizations 
to  operate  the  uplink  prior  to  the  release 
of  Federal  funds. 

For  FY  2001  PTFP  applications.  NTIA 
may  accept  FCC  authorizations  that  are 
in  the  name  of  an  organization  other 
than  the  PTFP  applicant  in  certain 
circumstances.  Applicants  requiring  the 
use  of  FCC  authorizations  issued  to 
another  organization  should  discuss  in 
the  application  Program  Narrative  why 
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the  FCC  authorization  must  be  in  the 
other  orgeinization's  name  NTIA 
beheves  that  such  circumstances  will  be 
rare  and,  in  its  experience,  are  usually 
limited  to  authorizations  such  as  those 
for  microwave  interconnections  or 
satellite  uplinks. 

As  noted  above,  for  FY  2001  PTFP 
applications.  NTIA  does  not  require  that 
the  FCC  applications  be  filed  by  the 
closing  date.  While  NTIA  is  permitting 
submission  of  FCC  applications  after  the 
closing  date,  applicants  are  reminded 
that  they  must  continue  to  provide 
copies  of  FCC  applications,  as  they  were 
filed  or  will  be  filed,  or  equivalent 
engineering  data,  in  the  PTFP 
application  so  NTIA  can  properly 
evaluate  the  equipment  request.  These 
include  applications  for  permits, 
construction  permits  and  licenses 
already  received  for  (1)  construction  of 
broadcast  station,  (including  a  digital 
broadcasting  facility)  or  translator.  (2) 
microwave  facilities.  (3)  ITFS 
authorizations.  (4)  SCA  authorizations, 
and  (5)  requests  for  extensions  of  time. 

For  those  applicants  whose  proitK;ts 
require  authorization  by  the  Federal 
Communications  Commission  (FCC). 
NTIA  reminds  applicants  that  the 
mailing  address  for  the  Federal 
Communications  Commission  has 
changed  to:  445  12th  St..  SW., 
Washington.  DC  20554 

Xm.  Department  of  Commerce 
Application  Requirements 

Applicants  should  note  that  thev  must 
continue  to  comply  with  the  pruvisioas 
of  Executive  Order  12372. 
■Intergovernmental  Review  of  Federal 
Programs."  The  Executive  Order 
requires  applicants  for  financial 
assistance  under  this  program  to  file  a 
copv  of  their  application  with  the  Single 
Points  of  Contact  (SPOC)  of  all  states 
relevant  to  the  project.  Applicants  are 
required  to  provide  a  copy  of  their 
completed  application  to  the 
appropriate  SPOC  on  or  before  February 
15,  2001.  Applicants  are  encouraged  to 
contact  the  appropriate  SPCX^  well 
before  their  PTFP  closing  date.  A  listing 
of  the  state  SPOC  offices  may  be  found 
with  the  PTFP  application  materials  at 
the  NTIA  Internet  site.  A  list  of  the 
SPOC  offices  is  available  from  NTIA 
(see  the  ADDRESS  section  above). 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  displays  a  currently  valid 


Office  of  Management  and  Budget 
(OMB)  control  number. 

All  primary  applicants  must  submit  a 
completed  Form  CD-511. 

Certifications  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

(1)  Nonprocurement  Debarment  and 
Suspension  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  section  105) 
are  subject  to  15  CFR  part  26, 

■Nonproc;urement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

(2)  Dru^  Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26,  section  605) 
are  subject  to  15  CFR  part  26,  Subpart 
F,  'Government- wide  Requirements  for 
Drug-Free  Workplace  (Grants)  '  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(3)  Anti-lobhying.  Person^  (^  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
L!  S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applicants/bidders  for 
grants,  c:ooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
5150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whiche\'er  is  greater;  and 

(4)  Anti-lobbying  Disclosures.  Any 
applicant  that  has  fraid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities,  '  (OMB  Control  Number 
0348-0046)  as  required  under  15  CFR 
part  28.  Appendix  B. 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  grant 
award  to  submit,  if  applicable,  a 
completed  Form  CD— 512, 
"Certifications  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  the 
Department.  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  be 
submitted  to  the  Department  in 
accordance  with  the  instructions 
contained  in  the  award  document. 


All  non-profit  applicants  are  subject 
to  a  name  check  review  process.  Name 
checks  are  intended  to  reveal  whether 
key  individuals  associated  with  the 
applying  organization  have  been 
convicted  of,  or  are  presently  facing, 
such  criminal  charges  as  fraud,  theft, 
perjury,  or  other  matters  that 
significantly  reflect  on  the  applicant's 
management,  honesty,  or  financial 
integrity.  Potential  non-profit  recipients 
may  also  be  subject  to  reviews  of  Dun 
and  Bradstreet  data  or  other  similar 
credit  checks. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either:  (1)  The  delinquent  accoimt 
is  paid  in  full;  (2)  a  negotiated 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or  (3) 
other  arrangements  satisfactory  to  the 
Department  are  made. 

If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department. 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  IXX3  policies,  regulations,  and 
procedures  applicable  to  Federal 
assistance  awards.  In  addition, 
unsatisfactory  performance  by  the 
applicant  under  prior  Federal  awards 
may  result  in  the  application  not  being 
considered  for  funding. 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  they  have  received,  there 
is  no  obligation  on  the  part  of  the 
Department  to  cover  preaward  costs. 

Applicants  are  reminded  that  a  false 
statement  on  the  application  may  be 
grounds  for  denial  or  termination  of 
hinds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Authority:  The  Public 
Telecommunications  Financing  Act  of  1978, 
as  amended,  47  U.S.C.  390-393.  397-399(b). 
(Catalog  of  Federal  Domestic  Assistance  No. 
11.550) 

Bemadette  McGuire-Rivera, 

Associate  Administrator,  Office  of 

Telecommunications  and  Information 

Applications. 
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Title  3— 

The  President 


Proclamation  7387  of  December  14,  2000 
Wright  Brothers  Day,  2000 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  1903,  Orville  and  Wilbur  Wright  were  poised  on  the  brink  of  one  of 
history's  most  remarkable  advances.  For  years,  the  two  brothers  had  been 
mesmerized  by  the  principle  of  flight  and  had  studied  birds  to  understand 
how  these  fascinating  creatures  rose,  fell,  and  darted  through  the  air.  The 
Wright  Brothers'  studies  affirmed  what  they  had  long  believed:  that  powered, 
controlled  human  flight  was  possible.  After  much  research  and  experimen- 
tation and  many  trials  and  failures,  the  brothers  tested  their  prototype  biplane 
on  the  windy  dimes  of  Kitty  Hawk,  North  Carolina.  On  December  17,  their 
efforts  were  rewarded  and  their  dream  realized  when  the  Wright  Flyer 
rose  through  the  air,  soaring  for  12  seconds  and  traveling  120  feet. 

While  it  took  humanity  thousands  of  years  to  reach  that  pivotal  moment, 
we  have  achieved  stimning  advances  in  aviation  in  the  past  century  alone. 
Less  than  25  years  after  the  Wright  Brothers'  inaugural  flight,  Charles  Lind- 
bergh conquered  the  Atlantic  Ocean  flying  nonstop  aboard  The  Spirit  of 
St.  Louis;  in  less  than  50  years.  Chuck  Yeager  broke  the  sound  barrier; 
and  in  less  than  70  years,  the  United  States  reached  the  heavens  and  landed 
two  men  on  the  Moon.  Today,  we  continue  to  explore  the  frontiers  of 
space  as  the  International  Space  Station  orbits  the  Earth. 

The  creative  vision,  ingenuity,  and  indomitable  spirit  that  sparked  the  Wright 
Brothers'  achievement  still  power  our  Nation's  aviation  accomplishments 
today.  Air  travel  is  a  vital  part  of  life  in  America,  and  people  across  the 
country  depend  on  our  air  transportation  system  to  Unk  them  with  one 
another  and  to  sustain  our  growing  economy.  Last  year  alone,  U.S.  airlines 
safely  transported  almost  700  million  passengers  on  13  million  flights. 

The  gift  of  flight  has  immeasurably  strengthened  our  Nation  and  enriched 
the  lives  of  people  around  the  world.  It  is  only  fitting  that  we  should 
remember  on  December  17  the  two  visionary  Americans  whose  scientific 
curiosity,  independent  thinking,  and  technical  genius  began  a  new  era  that 
has  taken  us  to  the  threshold  of  space  and  beyond. 

The  Congress,  by  a  joint  resolution  approved  December  17,  1963  [11  Stat. 
402;  36  U.S.C.  143),  has  designated  December  17  of  each  year  as  "Wright 
Brothers  Day"  and  has  authorized  and  requested  the  President  to  issue 
annually  a  proclamation  inviting  the  people  of  the  United  States  to  obser\'e 
that  day  with  appropriate  ceremonies  and  activities. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  17,  2000,  as  Wright  Brothers 
Day. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  December,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 


OOlAJs/LjUOA  ^J^VMid^n^ 


(FK   Ou(      iHt-iJ-4; 

Fil»'il   IJ-Ji)-Ut)    H  4=,  ami 
Billing  cud.'    U ')",-!)  l-C 
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Proclamation  7388  of  December  18,  2000 

To  Modify  Duty-Free  Treatment  Under  the  Generalized  Sys- 
tem of  Preferences  for  Sub-Saharan  African  Countries  and 
for  Other  Purposes 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Section  506A(b)(l)  of  the  Trade  Act  of  1974,  as  amended  (the  '1974 
Act")  (19  U.S.C.  2466a(b)(l)).  as  added  by  section  111(a)  of  the  African 
Growth  and  Opportunity  Act  (Title  I  of  Public  Law  106-200)  (AGOA),  author- 
izes the  President  to  provide  duty-free  treatment  under  the  Generalized 
System  of  Preferences  (GSP)  to  any  article  described  in  section  503(b)(1)(B) 
through  (G)  of  the  1974  Act  (19  U.S.C.  2463(b)(l){B)-(G))  that  is  the  growth, 
product,  or  manufacture  of  a  designated  beneficiary  sub-Saharan  African 
country,  if,  after  taking  into  account  the  advice  of  the  United  States  Inter- 
national Trade  Commission  (USITC),  the  President  determines  that  such 
article  is  not  import-sensitive  in  the  context  of  imports  from  beneficiary 
sub-Saharan  African  countries. 

2.  Proclamation  7350  of  October  2,  2000,  designated  certain  countries  listed 
in  section  107  of  the  AGOA  as  beneficiary  sub-Saharan  African  countries. 

3.  Pursuant  to  section  506A(b)(l)  of  the  1974  Act,  and  having  taken  into 
account  the  advice  of  the  USITC,  I  have  determined  that  certain  articles 
are  not  import-sensitive  in  the  context  of  imports  from  beneficiary  sub- 
Saharan  African  counfries.  I  have  determined  to  designate  those  articles 
as  eligible  for  duty-free  treatment  under  the  GSP.  I  have  decided  to  designate 
these  articles  by  inserting  the  symbol  "D"  in  the  Rates  of  Duty  1 -Special 
subcolumn  of  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS) 
for  subheadings  covering  such  articles. 

4.  Section  213(b)(3)(A)  of  the  Caribbean  Basin  Economic  Recovery  Act 
(CBERA)  (19  U.S.C.  2703(b)(3)(A)),  as  amended  by  section  211(a)  of  the 
United  States-Caribbean  Basin  Trade  Partnership  Act  (Title  II  of  Public  Law 
106-200)  (CBTPA),  provides  that  the  tariff  treatment  accorded  at  any  time 
during  the  fransition  period  defined  in  section  213(b)(5)(D)  of  the  CBERA 
(19  U.S.C.  2703(b)(5)(D)),  as  amended  by  section  211(a)  of  the  CBTPA,  to 
certain  articles  that  are  originating  goods  of  designated  CBTPA  beneficiary 
countries  shall  be  identical  to  the  tariff  treatment  that  is  accorded  at  such 
time  under  Annex  302.2  of  the  North  American  Free  Trade  Agreement 
(NAFTA)   to  an  Eulicle   described   in  the  same  8-digit   subheading  of  the 

,HTS  that  is  a  good  of  Mexico  and  is  imported  into  the  United  States. 
Such  articles  are  described  in  section  213(b)(1)(B)  through  (F)  of  the  CBERA 
(19  U.S.C.  2703(b){l)(B)-(F)),  as  amended  by  section  211(a)  of  the  CBTPA. 

5.  Proclamation  7351  of  October  2,  2000,  designated  certain  countries  as 
CBTPA  beneficiary  countries  and  reflected  in  the  HTS  the  tariff  treatment 
provided  under  the  CBTPA,  which  became  effective  on  that  date  with  respect 
to  those  CBTPA  beneficiary  countries  enumerated  in  a  Federal  Register 
notice  issued  by  the  United  States  Trade  Representative.  The  Armex  to 
Proclamation  7351  designated  certain  HTS  subheadings  covering  articles 
described  in  section  213(b)(1)(B)  through  (F)  of  the  CBERA  as  eligible  for 
the  tariff  freatment  authorized  by  section  213(b)(3)(A)  of  the  CBERA.  Certain 
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Billing  code  ,il95-01-l' 


HTS  provisions  covering  watches  and  w^atch  parts  and  footwrear  were  inad- 
vertently omitted.  I  have  determined  that  these  provisions  should  be  des- 
ignated as  covering  articles  eligible  for  the  tariff  treatment  authorized  by 
section  213(b)(3)(A)  of  the  CBERA. 

6.  Proclamation  7351  incorporated  into  the  HTS  the  provisions  of  the  CBTPA 
concerning  the  tariff  treatment  of  certain  textile  and  apparel  articles  imported 
into  the  United  States  from  designated  CBTPA  beneficiary  countries,  pursuant 
to  section  213(b)(2)  of  the  CBERA  (19  U.S.C.  2703(b)(2)),  as  amended  by 
section  211(a)  of  the  CBTPA.  I  have  determined  that  a  technical  error  in 
one  of  the  legal  notes  to  chapter  98  of  the  HTS  created  by  the  Annex 
to  that  proclamation  should  be  corrected. 

7.  Section  604  of  the  1974  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embodv  in  the  HTS  the  substance  of  the  relevant  provisions  of  that 
Act,  and  of  other  acts  affecting  import  treatment,  and  actions  thereunder, 
including  the  removal,  modification,  continuance,  oj  imposition  of  any  rate 
of  dutv  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  title  V  and  section 
604  of  the  1974  Act,  section  111  of  the  AGOA,  section  211  of  the  CBTPA, 
and  section  213  of  the  CBERA,  do  proclaim  that: 

(1)  In  order  to  provide  duty-free  treatment  under  the  GSP  to  certain 
articles  when  imported  from  designated  beneficiary  sub-Saharan  African 
countries,  the  HTS  is  modified  as  provided  in  Annex  I  to  this  proclamation. 

(2)  in  order  to  accord,  at  any  time  during  the  transition  period,  to  certain 
watches  and  watch  parts  described  in  section  213(b)(1)(E)  of  the  CBERA, 
when  such  watches  and  watch  parts  are  CBTPA  originating  goods,  the  iden- 
tical tariff  treatment  that  is  accorded  at  such  time  under  Annex  302.2  of 
the  NAFTA  to  an  article  described  in  the  same  8-digit  subheading  of  the 
HTS  that  is  a  good  of  Mexico  and  is  imported  into  the  United  States, 
chapter  91  of  the  HTS  is  modified  as  provided  in  Aimex  II  to  this  proclama- 
tion 

(3)  In  order  to  make  a  technical  correction  in  U.S.  note  2(c)  to  subchapter 
XX  of  chapter  98  of  the  HTS,  such  note  is  modified  as  provided  in  Annex 
II  to  this  proclamation. 

(4)  Anv  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  this  proclamation  are  superseded  to  the  extent  of 
such  inconsistency. 

(5)(a)  The  modifications  made  by  Annex  I  to  this  proclamation  shall 
be  effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  date  of  publication  of  this  proclamation 
in  the  Federal  Register. 

(b)  The  modifications  made  by  Annex  II  to  this  proclamation  shall  be  effective 
with  respect  to  articles  entered,  or  withdrawn  from  warehouse  for  consump- 
tion, on  or  after  October  2,  2000. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  December,  in  the  year  of  our  Lord  two  thousand,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 


OO^lAJwUPUOA  ^Tt^Aidk^GA^ 
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Annex  I 

SectionA.  Effecthrevnthre^)ect  to  goods  entered,  or  withdrawn  from  wardiouse  for 
consumption,  on  or  after  the  date  of  publication  of  this  proclamation  in  the  Federal  Register,  the 
Harmonized  Tariff  Schedule  of  the  United  States  (HTS)  is  modified  as  set  forth  herein. 

(1).  General  note  3(c)0)  to  the  tariff  sdiedule  is  modified  by  inserting,  immediatdy  above  the  line 
reading  "Caribbean  Baan  Economic  Recoveiy  Act..£  or  E*",  a  new  line  reading  "African 
Growth  and  Opportunity  Act....D". 

(2).  The  following  new  general  note  16  is  inserted  in  numerical  sequence: 

"16.        ProdnctiofCoiinniffP'Titnfl'^rPflltfiTiWTCo^^ 

(■) 


llie  fidtowiag  ■ob-Sahan  Afika  eooBliki,  teviai  bea  (WgiHlBd  M I 

co««tikilnrpapoieicftheAlte«OwwfliMidOH)«tUBi^Aet(AOQAXhw«MBttlieiequiiuM^ 
dw  AOQA  Hid,  ttocfivc,  MB  to  tw  aflEuidMl  tbt  tvifftrMlBiMt  pnriikd  in  flat  nole,  AaD  be  limed  et 
hntrfrieiyiBl>-SehrwnAftic«eiiBBlrieifariwitiueteof(hiiiiiitg 

RepoblicarMiU 

btamk  Reinblic  of  Mnitait 

Rqwbliccfltoeilini 

KjC|WbilC  ttftOBOtMOpxt 

ScfMiblic  orNHnbia 

RefWDut  oiiQfcr 

Fcdol  Rc|WWMi  oiNiyni 

R^iMie  afRMoida 

Deauentie  Rcpubiie  ofSeo  Tome  and 

ranctpe 
RjB|wbiic  of  SePBfal 
KefnDiicoi  ocyuMucB 
Repobbc  oi  SMnaLeoBc 
RepoUie  cf  Saab  Afiice 
Tailed  KfpiMm  oiTeuiJuie 
RepiMkornamk 
RqnbikofZnbia 


(b) 


RepnbBe  ofBcam 
RejiiiblkafBatnnne 
RqMMkorCUveVeRie 
RfinrfTltr  flf  vemprnnw 
Cenlial  AfiieeB  ReptAlk 
RepoblicarChed 
Rqmbiic  of  Coofo 
Rejinblk  of  Djibouti 
Stele  of  Eritrea 
ElUapia 

Oabooeae  Rqmbiic 
RqNMicofObna 
Rejiablic  of  Oninea 
RqmHie  of  Ooinea^iaeeu 
RcpiHiiic  of  Keoya 
Kiufduu  of  Leeodto 
RqnbUc  of  Madagaiear 
ReimUic  of  Malawi 


Aiticka  provided  for  ia  a  isovieioD  far  wtnefa  a  mie  of  dnty  appean  in  (be  ""Speciar  iiteohaiB  Colki^ 
the  lymbal  TT  in  dtaplen  1  lbni«h  97  of  flie  tHiff  ackedola  are  thoae  deaifialBd  by  (he  Preaident  to  be 
eligible  MtiGica  pvaoHt  to  aectiaa  1 1 1(a)  of  tiw  AOQA  and  nciioa  S06A  of  the  Tmde  Act  of  1974  (the 
1974AGt^  VWwnewaBdi|n>learticki>tikhii»|DodofartfiipM»rrtb«aeficiaqriol>JaiiaranAlhc^ 
coQnliyeuuuiuiledininbdimioB(a)flfthiiiiolei«iiapcrtBddiwe>lyii<Dlheca<Bnaknitayoffl>e 
Uaited  Stirtea,  nch  artkk  dadl  be  cdlitkd  to  reeeifa  the  da^^lta  tteattBCBt  provided  for  herein,  wilh^ 
fegard  to  the  liantBtiona  on  profacBtial  tiealnieBt  of  dligible  artidea  in  aeetion  503(cX2XA)  of  the  1974 
Act.  provided  Oat  nch  food- 


II& 


«!».  ^m  AMijiM*r»l  V^mttirimn/  itw^riiMn  Aftiean  anmtry 


0^  is  the  growth,  product  or  I 

enameratBd  in  tobdiviaion  (a)  of  thia  note,  and 

(ii)         the  anm  of- 

(A)         the  coat  or  vahieafdiemaiBials  produced  in  one  or  BHR 
Saharan  Afiican  ooontriea,  pint 


dwignaterl  beBf6ciary  wb- 


(B)  the  direct  coati  of  proceaainiapeiatioaa  perforated  in  ttwdeaignatedbeacficiaorinb- 

Sahaian  AfKcan  oonatiy  or  aiy  two  or  more  deaigaalBd  beacSeiafy  at^^aharan  African 
countriei  (hat  are  menten  rfthe  aane  aaaodatiao  of  coontriea  wUdi  ia  treated  ai  one 
ooontiy  under  aectian  S07(a)2  of  dte  1974  Act, 

ia  not  leat  than  35  per  ocotamaftheappniaedvafaieoffnckaticle  at  the  tiaie  it  ia  catered.  If 
the  coat  or  vahie  of  the  malBfiala  pndaced  in  die  cmtona  temtonr  ofthe  Ihnted  Stalea  ia 
inctnded  with  re^Mct  to  an  eligible  artide,  an  tmoaot  not  to  exceed  IS  per  ceatam  of  the 
appraiaed  vahie  of  fud>  article  at  the  time  it  ia  entered  that  ia  attributed  to  each  tJnitad  Statei  coal 
or  vahw  nav  be  applied  tomvd  detoiniaing  the  pereentaga  reftned  to  in  ciaaae  (iiXB)  ^bove. 
No  article  or  material  cfattwignatodbeatficiaiyiidKSaharMAlHcancoMftycaBaiBatod  in 
anbdiviaioa  (a)  of  flua  note  and  receiving  the  tariff  treatmcat  qwcified  in  thia  note  liadl  be 
ebgibk  for  each  dnt]^4ee  treatment  by  viitne  ofluniag  andy  tBdergaae  aiaipk  oBBriniBg  or 
paclmg  opetaliaBa.  or  laere  dthtfioB  wdi  wato  or  inere  dOnlioa  with  nMher  nbataBce  that  does 
not  matrfiallv  alter  fliefhafarteriatira  of  flwaiticle. 
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The  duty-free  treabneat  provWled  far  m  <htt  aotE  riisD  be  dftvUve  widi  ia|KCI  to  eligible  aticki 
or  withdnw  from  tmtbaimt  fcr  i  l■■l■^l^ir■l.  ■■  ef  the  ditB  i«miMmiirt  ty  t 
coatmme  m  dkct  tfarn^  the  doee  of  Sqitniihcf  90, 2008." 


Coofatmiiic  chmce  Gcoenl  note  40>Xu)  u  modified  by  dekliai  "Mciiea  S02(aX3r  MXi  by 

-MCtMO  S07(2r 


(3)  For  the  following  HTS  provitioiu,  the  Rates  of  Duty  l-Spedal  tubcohunn  U  modified  by 
inserting,  in  alphabetioU  order,  the  symbol  T)'  in  the  parentheses  foOowing  the  Tree'  rtte  <k 
duty  in  such  subcohunn 


010120  20 
010120  40 
0102.90  40 

0104  20  00 

oios  n  00 

0105  12  00 
0105  19  00 
0105  92  00 
0105  93  00 

0105  99  00 

0106  00  30 
0201  10  05 
0201  10  10 
02B12O02 
0201  JO  04 
020120  06 
0201  20  10 
0201.20  30 
020120  50 
0201  30  02 
0201.30  04 
0301.30  06 

0201  30  10 
020130  30 
020130  50 
0202.10  05 

0202  10  10 
0202.20  02 
0202  20  04 
0202  20  06 
0202  20  10 
0202.20.30 
0201.20.50 
0202.30  04 
0202.30.06 
0202  30  30 

0202  30  50 

0203  12  10 

0203  19.20 

0204  10  00 
0204  2100 
0204  22.20 
0204  22.40 
0204.23.20 
0204  23  40 
0204.30.00 
0204.4100 
0204.42.20 
0204  42.40 
0204.43.20 
020443.40 
0207.11.00 
0207  12.00 
0207.1300 
0207  14  00 
0207  24.00 


0207.23  20 
0207  23  40 
0207  26  00 
0207.27  00 
0207  32.00 
0207.34.00 
0207  3500 
0207  36.00 
020S  lOOO 
02OS.90  4O 
0210.11.00 

0210.19  00 
0305  30  20 

.  0305  ja  40 
0305.41.00 
0305.61.20 
0303  69  20 
0305.69  40 

0401  10  00 

0401.20  20 
0401.30  02 
040130  05 
04013042 
040130.50 
0402.10.05 
0402.10  10 
0402.2102 
0402.2105 
0402.2127 
0402.2130 
0402.21.73 

0402.21  75 
0402.29  05 
0402.29.10 
04029103 
0402.9106 
0402.91  10 
0402.91  30 
0402.99.03 
0402.99.06 
0402.99.10 
0402.99  30 
0402.99.68 

0402  99.70 

0403  10.05 
0403  lO  10 
0403.10  90 
0403.90.02 
0403.90.04 
0403.90.20 
0403,90.37 
0403.90.41 
0403.90.47 
040390.51 
0403  90  57 
0403.90.61 


0403.90  72 
0403.90.74 

0403  90.85 
0403.90.r7 
0403.90  90 
O4O4.1O.0a 

0404  10  11 

0404  10.20 
0404.1O4S 
0404.10.30 
04O4.90.2t 
0404.90.30 
0404.90.70 
0403  10.05 
0403.10.10 
0403.20  10 
04O3.20.20 
0403.20.40 

0405  20.30 
0403  20.60 
0403.90.03 
0403.90.10 
0406.10.12 

0406  10.14 
0406.10.24 
0406. 10  J4 
0406.10.44 
0406.10.34 
0406.10.64 
0406.10.74 
0406  1084 
0406.1095 
0406  20  10 
0406  20.22 
0406.20.24 
0406.20J9 
O406J0.31 
0406.20.34 
0406.20.36 
0406.2043 
0406.20.44 
0406.20.49 
0406.20.31 
0406.20.34 
0406.20.33 
0406.20.36 
0406.20.37 
0406.20.61 
0406.20.63 
0406.20.69 
0406.20.73 
0406.20.77 
0406.20.81 
0406.20.83 
0406.20.89 
0406J0.93 


6.30.12 
0406.30.14 
0406.30.22 
0406.30J4 
0406.30.32 
0406.30.34 
0406.30.42 
0406J0.44 
0406.30.49 
0406.30.31 
0406.30.33 
0406J0.36 
0406.30.37 
0406.30.61 
0406.30.63 
0406J0.69 
0406.30.73 
0406J0.77 
0406.30.81 
0406.30.83 
0406J0.89 
0406.30.93 
0406.40.20 
0406.40.40 
0406.40.51 
0406.40.^2 
0406.40.34 
0406.40.58 
0406.90.03 
0406.90.06 
0406.90.08 
0406.90.14 
0406.90.16 
0406.90.20 
0406.90  J3 
0406.90.28 
0406.90.31 
0406.90.33 
0406.90.34 
0406.90.36 
0406.90.38 
0406.90.39 
0406.90.41 
0406.90.43 
0406.90.44 
0406.90.46 
0406.90.49 
0406.90.31 
0406.90.32 
0406.90.39 
0406.90.61 
0406.90.63 
0406.90.66 
0406.90.72 
0406.90.76 
0406.90.82 


0406.90.86 

0406.90.90 

0406.90.93 

0406.90.96 

0406.90.99 

0408.11.00 

0408.19.00 

0408.91.00 

0408.99.00 

0409.00.00 

0309.00.00 

0601.10.30 

0«01.10.83 

0601J0.10 

0602.90.30 

0603.10.60 

0701.10.00 

0701.90  JO 

0702.00  JO 

0702.00.40 

0783.90.00 

0704.90.40 

0706.10.03 

0706.10.20 

0706.90.40 

0707.00.30 

0708.20.90 

0708.90.40 

0709J0.90 

0709.40.20 

0709.40.60 

0789.31.00 

O7O9.7O.O0 

0709.90.30 

0709.90.33 

0709.90.43 

0709.90.90 

0710.10.00 

0710J2.37 

07I0J2.40 

0710.29.40 

0710.30.00 

0710.40.00 

0710.80  JO 

0710.80.40 

0710.80.43 

0710.80.60 

0710.80.83 

0710.80.97 

0710.90.90 

0711.30.38 

0711.20.40 

0711.90.40 

07UJ0.20 

07I2J0.40 

0712.30.20 
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0712.90.30 

071190.7« 

0714.90.40 

0802.11.00 

0802.12.00 

0802.21.00 

0802J2.00 

080132.00 

0802.90.10 

0802.90.98 

0804.10.20 

0804.10.40 

0804.10.60 

0804.10.80 

0804J0.40 

0804J0.80 

0804.30  JO 

0804.30.40 

0804.30.60 

0n4.40.00 

0803.10.00 

0803J0.0O 

0803.38  JO 

4M03.40.4O 

0803.40.60 

0803.40.80 

0806.10J0 

0806.10.60 

0806JO.IO 

0806.20  JO 

0806J0.9Cr 

0807.11.40 

0807.19.10 

0807.19.80 

0808.20.40 

0809.10.00 

0809.30  JO 

0809.40.40 

0810  JS.  10 

081 1.90  J2 

0811.90.40 

081110.00 

0812JO.0O 

0812.90.10 

081190.20 

081190.30 

081190.40 

081190.90 

08I3J0.10 

0813JOJO 

0813.40.13 

0813.40.30 

0813.40.40 

0813.40.90 

0813.30.00 

0814.00.80 

0901.90.20 

0904.20.49 

0910.40.40 

1001.10.00 

1001.90.10 

1001.90.20 

1003.00.20 

1003.00.40 

1006.10.00 

1006J0.20 

10O6JO.4O 

1006.30.90 

1006.40.00 


1008.20.00 

100190.00 

1101.00.00 

110110.00 

1103.11.00 

1103.19.00 

1104.11.00 

1104.19.00 

1104J1.00 

1103JO.OO 

1107.10.00 

1107J0.00 

1108.13.00 

1302.10.03 

120110.40 

120120.03 

130130.40 

1204.00.00 

1303.00.00 

1307.30.00 

1308.10.00 

1308.90.00 

1309J2.20 

1209.24.00 

1209J3.00 

1309.91.10 

1309.91.30 

121130.00 

1212.91.00 

1214.10.00 

130113.00 

130139.00 

1401.90.20 

1402.90.10 

1403.10.00 

1301.00.00 

M02.00.00 

1303.00.00 

1304.10.40 

1307.10.00 

1307.90.40 

1308.10.00 

1308.90.00 

131111.00 

131119.00 

131121.00 

1312J9.00 

1314.10.90 

1314.90.30 

1314.90.90 

1513.11.00 

1313.19.00 

1313J1.00 

1313.29.00 

13 16  JO.  10 

1316.20.90 

1317.10.00 

1317.90.45 

1317.90.30 

1317.90.90 

1318.00.20 

1322.00.00 

1602.10.00 

1602  JO  JO 

1602.41.90 

1602.4140 

1602.30.60 

1603.00.10 

1604.11.20 
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1604.1120 

1604.13.20 

1604.13.30 

1604.14.10 

1604.14.20 

1604.14.30 

1604.14.40 

1604.14.70 

1604.14.80 

1604.19.10 

1604.19.40 

1604.19.30 

1604.20.40 

1604.20.30 

1603.90.30 

1702.11.00 

170119.00 

1702.30.00 

1704.90.10 

1704.90.32 

1704.90.34 

1.T04.90.74 

1704.90  JO 

1806.20.79 

1806J0.81 

1806.28.83 

1806J0.9S 

1806.20.99 

1901.10.03 

1901.10.13 

1901.10.33 

1901.10.43 

1901.10.33 

1901.10.60 

1901.10.80 

1901.10.93 

1901.90.10 

190L90J0 

1901.90.)2 
.     1901.90.33 

1901.90.34 

1901.90.38 

1901.90.42 

1901.90.44 

1901.90.46 

1901.90.48 

1901.90.36 

1901.90.70 

1903.00.40 

1904  JO.  10 

1904.20.90 
2001.90  JO 
2001.90.33 
2001.90.60 
2002.10.00 
2002.90.80 
2003.10.00 
2004.10.80 
2004.90.90 
2003.31  JO 
2003.60.00 
2003.70.30 
2003.70.60 
2003.70.70 
2005.70.91 
2003.70.97 
2003.90.30 
2003.90.30 
2003.90.80 


2006.00  JO 
2006.00.40 
2006.00  JO 
2006.00.60 
2007.10.00 
3007.91.10 
2007.99.13 
2007.99.33 
2007.99.33 
2007.99.60 
2007.99.63 
2007.99.70 
2008.11J2 
2008. 11J3 
2008.11.42 
2008.11.43 
3008.19JO 
2008.19.40 
2008. 19  JO 
2008.19.83 
2008.20.00 
2008.3OJ0 
2008.30  JO 
3008.30J3 
2008.30.40 
2008.30.46 
2008JO.S3 
2008.30.63 
2008.30.70 

3088.30.83 

2008.40.00 
2008.60.00 
2008.80.00 
2008.9110 
2008.99.03 
2008.99.10 
200f.99.18 
2008.99  J3 
2008.99  J9 
2008.99.42 
2008.99.60 
2009.11.00 
2009.19J3 
2009.19.43 
2009  JO  JO 
2009J0.40 
2009J0.40 
2009J0.60 
2009.40  JO 
2009.40.40 
2009.60.00 
2009.80.40 
2009.90.40 
2101.30.00 
2103J0.40 
2103.00.03 
2103.00.10 
2103.00.23 
2105.00.30 
2103.00.30 
2 106.90  J2 
2106.90  J4 
2106.90.28 
2106.90.32 
2106.90.34 
2106.90JS 
2106.90.48 
2106.90.62 


2106.90.64 

2106.90.71 

2106.98.83 

2106.90.83 

2106.90.93 

2202.90.10 

2202.90  J2 

230190  J4 

2202.90  JO 

2302.90.33 

2204J1JO 

2204JIJ0 

2304  J9  JO 

3204J9.4e 

3384J9.60 

3304  J9  JO 

2304J0.00 

3303.90.40 

2206.00.30 

2306.00.60 

2307.10.60 

3307J0.00 

3308.40  JO 

2388.40.40 

2388.40.60 

3308.40.88 

230130.00 

2303.10.00 

2304.00.00 

2306.10.00 

2308.1000 

2308.90.80 

2309.90  J2 

2309.90  J4 

2309.90.42 

2309.90.44 

2309.90.60 

2309.90.93 

2401.10.61 

2401.10.63 

2401J0.03 

2401J0J1 

2401J0J3 

2401.20.83 

2401.30.83 

2401.30  J3 

2401.30.37 

3401.3a33 

3401.30.37 

240110.30 

3402.10.60 

240120.80 

240190.00 

2403. 10  JO 

2403.10.30 

2403.10.60 

2403.91.43 

2403.91.43 

2403.99  JO 

2403.99.30 

3403.99.60 

2613.10.00 

2613.90.00 

2616.10.00 

2616.90.00 

2709.00.10 

2709.00.20 

2710.00.03 

2710.00.10 
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2710.00  15 
2710  00  18 
271000  20 
2710.00  25 
271000  30 
2710  00  45 
2710  00  60 
2«01  30  20 
2805  1100 
2805  19  00 
2805.2100 
2805  30  00 
2825  90  30 
2827  39  40 
2841  80  OO 
2842.10  00 
2843.10.00 
2844  10  50 

2849  90  30 

2850  00  10 
2902  90  30 

2902  90  90 

2903  30  05 
2903  59  05 
2903  59  15 
2903  59  20 
2903  61  20 
2903  62.00 
2903  69  10 
2903  69  20 
2903  69  27 

2903  69  70 

2904  10  10 
2904  10  15 
2904  10  32 
2904  10  37 
2904  10  50 
2904  20  10 
2904  20  15 
2904  20  35 
2904  20  40 
2904  20.45 
2904  90  08 
2904  90  20 
2904  90  30 
2904  90  40 

2904  9047 

2905  17  00 

2906  1200 
2906  2100 

2906  29  60 

2907  13  00 
2907  15  60 
2907  19  10 
2907  19  20 
2907  19.80 
29072100 
2907  22.50 
2907  29  90 

2907  30  00 

2908  10  10 
2908  10  25 
2908  10  35 
2908.10  60 
2908  20  04 
2908.20  20 
2908  20  60 
2908  90  08 
2908.9028 


2908.90.40 
2908.90.50 
2909  3005 
2909  30  07 
2909  30  09 
2909  30  40 
2909  30  60 
2909  49  10 
2909  49  15 
2909  50  10 
2909  5045 
2909  50  50 
2909  60  10 
2909  6020 
291090.20 
2912.2100 
2912.30.10 

2913  00  40 

2914  II  10 
2914  40  40 
2914  50  30 

2914  69  20 

291469  90 

291470  40 
29153930 

2915  39  35 

2915  40  20 
291540  30 
291590  18 

2916  1100 
2916  1300 
2916  15  10 
2916  19  30 
291631.30 
291631  50 
2916  32  10 
29163220 
2916.34  10 
291634  25 
2916.34.55 
29163525 
2916  35  55 
2916  39  03 
2916  39  45 

2916  39  75 

2917  12  10 
2917  1250 
2917  19  20 
2917  19  27 
2917  19  40 
2917  20  00 
2917  36  00 
2917  39  04 
2917  39  15 
291739  17 
2917  39  30 

2917  39  70 

2918  17  50 
2918  19  10 
2918  19  20 
2918  19  30 
2918  19  90 
2918.23  30 
291823  50 

2918.29  04 
2918  29  20 
291829  65 
291829  75 

2918.30  10 
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2918.3025 
2918.30.30 
2918.90.05 
29189043 
2918.90.47 
291900  30 
2920  90  20 
292122.10 
2921.30  10 
2921.3030 
2921.41.10 
2921.4120 
2921.42.10 
292142.18 
2921.42.22 
292142.65 
2921.42.90 
29214308 
2921.43.15 
2921.43.40 
29214380 

292144  10 
2921.44.20 
2921.44.70 
292145.10 
2921.45.20 

292145  60 
292145.90 
2921.49.10 
29214937 
2921.49  43 
2921.49  45 
29214950 
2921.51  10 
1921.51.30 
2921.51.50 
292159  08 
2921.59  30 
292159.40 
2921.59  80 
2922.19.18 
2922  19  20 
2922.19  60 
2922  19  70 

2922.21  10 
292221.40 
2922.21.50 

2922.22  10 
2922.22.20 
2922.22  50 
2922.29.10 

2922.29  15 
2922.2927 
292229  60 
292229  80 
2922.30.10 

2922.30  25 
2922  3045 

2922.42  10 

2922.43  10 
2922.43.50 
2922.49  10 
2922.49.27 
2922.4930 
2922.49.37 
2922.50.10 
2922.50.14 
2922.50.17 
2922.50.25 


2922.30.35 

2922.30.40 

2924.10.80 

2924.21.20 

2924.21.45 

2924.22.00 

2924.29.05 

2924.29.20 

2924.29.31 

2924.29.70 

2924.29.75 

2923.19.10 

2923.19.40 

2923.20.10 

2923.20.20 

2923.20.60 

2926.90.03 

2926.90.12 

2926.90.44 

2926.90.47 

2927.00.06 

2927.00.40 

2927.00.30 

292S.00.23 

2929.1010 

2929. 10  JO 

2929.10.35 

2929.1033 

2929.10.80 

2929.90.15 

2929.90.20 

2930.20.20 

2930.90.29 

2930.90.49 

2931.00.10 

2931.00.13 

2931.00.22 

2931.00.27 

2931.00.30 

2931.00.60 

2932.19.10 

2932.29.20 

2932.29.30 

2932.29.43 

2932.9100 

2932.92.00 

2932.93.00 

2932.9935 

2932.99.39 

2932.99.60 

2932.99  70 

2933.19.08 

2933.19.37 

2933.19.43 

2933.29  10 

2933.29.35 

2933.29.43 

2933.32.10 

2933.32.30 

2933.39.20 

2933.39.30 

2933.39.41 

2933.39.61 

2933.39.91 

2933.40.15 

2933.40.20 

2933.40.26 

2933.40.60 

2933.40.70 


2933.51.90 

2933.39.21 

2933.39.22 

2933.59.36 

2933.39.45 

2933.39.33 

2933.59.70 

2933.39.80 

2933.79.09 

2933.79.15 

2933.90.13 

2933.90.26 

2933.90.46 

2933.90.33 

2933.90.61 

2933.90.65 

2933.90.70 

2933.90.7S 

2933.90.79 

2933.90.82 

2934.1010 

2934. 10  JO 

2934J0.20 

2934.20.30 

2934J0.40 

2934.20.80 

2934.30.12 

2934.30.23 

2934.30.27 

2934.30.43 

2934.30.30 

2934.90.03 

2934.90.06 

2934.90.39 

2934.90.44 

2933.00.10 

2933.00.15 

293500.48 

2935.00.60 

2935.00.75 

2935.00.95 

2942.00.05 

2942.00.10 

2942.00.35 

3202.10.50 

3204.11.10 

3204.11.15 

3204.11.35 

3204.11.50 

3204.12.17 

3204.13.10 

3204.13.20 

3204.13.25 

3204.13.60 

3204.13.SO 

3204.14.10 

3204.14.20 

3204.14.25 

3204.14.30 

3204.14.50 

3204.15.10 

3204.15.20 

3204.15.30 

3204.13.33 

3204.13.40 

3204.1S.S0 

3204.16.10 

3204.16.20 

3204.16.30 
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3204.16.30 

3204.17.04 

3204.17.20 

3204.17.60 

3204.17.90 

3204.19.11 

3204.19.20 

3204.I9J5 

3204.19.30 

3204.19.40 

3204.19.50 

3203.00.40 

3203.00.50 

3206.49.20 

3306.50.00 

3207.40.50 

32tl.00.00 

3214.90.30 

3301.13.00 

3403.11.20 

3403.19.10 

3403.91.30 

3403.99.00 

3502.11.00 

3302.19.00 

3503.00.20 

3503.00.40 

3506.10.10 

3606.90.30 

3804.00.50 

3803.90.00 

3806.90.00 

3808.10.50 

3808.20.50 

3808.30.50 

3808.90.95 

3809.92.10 

3809.92.50 

3809.93.10 

3809.93.50 

3810.10.00 

3810.90.10 

3810.90.50 

3811.19.00 

381 1.21.00 

3811.29.00 

3811.90.00 

3812.10.50 

3812.20.50 

38U.30.90 

3814.00.10 

3814.00.50 

3813.90.30 

3817.tO.10 

3817JO.0O 

3819.00.00 

3820.00.00 

3821.00.00 

3823.13.00 

3823.19.40 

3823.70.20 

3823.70.40 

3823.70.60 

3824.10.00 

3824.40.10 

3824.40.50 

3824.71.00 

3824.79.00 

3824.90.35 


3824.90.45 

3824.90.47 

3824.90.90 

3912.20.00 

3916.90.30 

3918.10.32 

3918.10.40 

3918.90.20 

3918.90.30 

3921.13.19 

3921.90.19 

3921.90.21 

3921.90.29 

3926.20.40 

3926.30.50 

3926.90.55 

3926.90.59 

3926.90.65 

3926.90.77 

3926.90.85 

4010.12.90 

4010.19.80 

4010JI.30 

4010.22.30 

4010.23.50 

4O10J4.5O 

4010J9.10 

4010.29.30 

4013.19.30 

4015.90.00 

4104.10.60 

4104.1080 

4105.12.00 

4105.19.10 

4105. 19  JC 

4105J0.30 

4107. 10  JO 

4107.10.30 

4107.90.30 

4109.00.30 

4109.00.40 

4202.11.00 

4202.12.20 

4202.19.00 

4202J1.30 

4202.21.60 

4202.21.90 

4202  J2. 15 
4202.22.70 
4202.29.S0 
4202.29.90 
4202.31.60 
4202.32.85 
4202.39.30 
4202.91.00 
4202.92.43 
4202.99.30 
4202.99.90 
4203.10.40 
4203J9.03 
4203J9.08 

4203  J9. 13 
4203J9.18 
4203  J9  JO 
4203.29.30 
4203.29.40 
4203.29.50 
4304.00.00 
4405.00.00 
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4409.10.65 

4409.20.65 

4412.19.50 

4421.1000 

4421.90.20 

4421.90.40 

4421.90.80 

4421.90.8S 

4601.99.00 

4602.10J1 

4602.10.22 

4602.10.25 

4602.10.29 

6401.10.00 

6401.91.00 

6401.92.60 

6401.92.90 

6401.99.30 

6401.99.60 

6401.99.90  ' 

6402.19.05 

6402.19.15 

6402.19.50 

6402.19.70 

6402.19.90 

6402.30.30 

6402.30.50 

6402.30.60 

6402.30.70 

6402.30  80 

6402.30.90 

6402.91.40 

6402.91.50 

6402.91.60 

6402.91.70 

6402.91.80 

6402.91.90 

6402.99.05 

6402.99.10 

6402.99.14 

6402  99.18 

6402.99.20 

640X99.30 

6402.99.60 

6402.99.70 

6402.99.80 

6402.99.90 

6403.19.10 

6403.19.30 

6403.19.40 

6403.19.50 

6403.40.30 

6403.40.60 

6403.51.30 

6403.S1.60 

6403.51.90 

6403.39.13 

6403.39.30 

6403.39.60 

6403.39.90 

6403.91.30 

6403.91.60 

6403.91.90 

6403.99.20 

6403.99.40 

6403.99.60 

6403.99.7S 

6403.99.90 

6404.11.20 


6404.11.40 

6404.11.30 

6404.11.60 

6404.11.70 

6404.11.80 

6404.11.90 

6404.19.13 

6404. 19  JO 

6404.19.23 

6404.19.30 

6404.19.33 

6404.19.40 

6404.19.30 

6404.19.60 

6404.19.70 

6404.19.80 

6404.19.90 

6404.20.20 

6404J0.40 

6404.20.60 

6403.10.00 

6403.20.30 

6403.20.90 

6403.90.90 

6406.10.03 

6406.1010 

6406. 10  JO 

6406. 10  J5 

6406.10.30 

6406. 10  JS 

6406.10.40 

6406.10.43 

6406.10.50 

6812.50.10 

6907.10.00 

6907.90.00 

6908.1010 

6908.10.50 

6908.90.00 

6911.10.10 

6911.10.52 

6911.10.58 

6911.10.80 

6912.00.20 

6912.00.39 

6912.00.45 

7002.1010 

7005  Jl.  10 

7005  Jl. 20 

7005.29.08 

7005  J9. 18 

7013.1050 

7013  Jl.  10 

7013J1.20 

7013J1.3O 

7013.29.05 

7013.29.10 

7013.29.20 

7013.29.30 

7013J9.40 

7013J9.50 

7013.29.60 

7013.31.10 

7013.31.20 

7013.32.10 

7013.3X20 

7013.32.30 

7013.3X40 

7013.39.10 


7013.39  JO 

7013.39.30 

7013.39.40 

7013.39.50 

7013.39.60 

7013.91.10 

7013.91J0 

7013.91.30 

7013.9910 

7013.99.20 

70U.99.40 

7013.99.50 

7013.99.60 

7013.99.70 

7013.99.80 

7013.99.90 

7018J0.00 

7019.19.90 

7019.90.10 

71O4JO.00 

7114.11.45 

7202.11.50 

7202J1.7S 

7202J1.90 

7202.49.10 

7202.70.00 

7202.91.00 

7202.93.00 

7202.99.50 

7206.10.00 

7207.11.00 

7207.  UOO 

7207.19.00 

7207.20.00 

720S.1O1S 

7208.10.30 

7208.10  60 

7208.23.30 

720SJ3.60 

7208.26.00 

7208.27.00 

7208.36.00 

7208.37.00 

7208.38.00 

7208.39.00 

7208.40.60 

7208.54.00 

7209.13.00 

7209.16.00 

7209.17.00 

7209.18.13 

7209.18.23 

7209.18.60 

7209.25.00 

7209.26.00 

7209.27.00 

7209.28.00 

7209.90.00 

721011.00 

721012.00 

7210.20.00 

721030.00 

7210.41.00 

72IO.49.00 

7210.50.00 

7210.61.00 

7210.69.00 

7210.70.60 

721090.10 
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7210.90.60 
7211.19.IS 
7211  1920 
7211  1930 
7211  19.45 
7211  1960 
7211.19.75 
7211.23  15 
7211.23  20 
7211.23  30 
721123  45 
7211.23  60 

7211.29  20 
721129  45 
7211  29  60 
7212.10  00 
7212.20  00 

7212.30  10 
7212.30  30 
7212.30  50 
7212.60  00 
7213.10.00 
7213.20  00 
7214  10  00 
721420  00 

7214  30  00 
7214.9100 
721499  00 

7215  10  00 
7215.50.00 
7215.90.10 
7215.90  30 

7216  10  00 
7216.2100 
7216.22.00 
7216.3100 
7216.32.00 
7216.33.00 
7216.4000 
7216.50  00 
7216.9100 
7216.99  00 
7217.10  10 
7217:10.20 
7217  10.30 
7217  10  40 
7217.10.50 
72171060 
7217.10.70 
7217.  lO.M 
7217  10.90 
7217.20  15 
7217.20.30 
7217.2045 
7217.20  60 
7217.20.75 
721730.15 
721730  30 
72173045 
7217.30  60 
721730.75 
7217.90.10 
721790.50 


7222.20  00 
7222  30.00 
7222  40.30 
7222.40  60 
7223.00.10 
7223.00  50 
7223.00.90 

7224  10.00 
722490.00 
7225.11.00 

7225  19  00 
7225.20.00 
7225  30  10 
7225  30  30 
7225  30  50 
7225.30  70 
7225.40.10 
7225.40  30 
7225.40.50 
7225.40  70 
7225.50  10 
7225.50.60 
7225.50  70 

7225  50  80 
722611  10 

7226  1190 
7226  19  10 
7226.19.90 
7226.20.00 
7226.91  15 
7226.9125 
7226.9150 
7226.91.70 
72269180 
7226.92.10 
7226.92.30 
7226.92.50 
7226.92.70 
7226  92.80 

7226  93.00 
7226.94.00 
7226.99  00 
7227.10.00 
7227.90.10 

7227  90.20 
7228.10  00 
7228.20  10 
7228.20.50 
7228.30.20 

7228  JO  60 
7228.30  80 
7228.40  00 
7228.50.10 
7228.50  50 
7228.60.10 
7228.60  60 
7228.60.80 
7228.70.30 
7228.70.60 
7228.80  00 
7229.10.00 
7229.20.00 

7229  90  10 
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7302.10.50 

7302.20  00 

7302.40.00 

7304.21.30 

7304.21.60 

7304.29  10 

7304.29.20 

7304.29.30 

7304.29.40 

7304.29.50 

7304.29.60 

7304.41.30 

730441.60 

7304.49.00 

7304.51.10 

7304.59.10 

7304.59.20 

7304.90.10 

7304.90.30 

7304.90.50 

7304.90.70 

7303.11.10 

7305.11.30 

7305.12.10 

7305  12.50 

7305  19  10 

7303.19.30 

7305  JO  JO 

7305J0.40 

7303J0.60 

7303.20.80 

7303.31.40 

7303.31.60 

7303.39.10 

7303.39.30 

7303.90.10 

7303.90.30 

7306.20.10 

7306.20  JO 

7306.20.30 

7306J0.40 

7306.20.60 

7306.20.80 

7306.30.10 

7306.30.30 

7306.40.10 

7306.40.30 

7306.30.10 

7306.30.30 

7306.60.10 

7306.60.30 

7306.60.30 

7306.60.70 

7306.90.10 

7306.90  50 

7307.19.90 

7307.93.30 

7308.90.30 

7308.90.60 

7312.10.30 

7312.10.50 

7312.10.60 

7312.10.70 


7318.14.10 

7318.14.30 

7320.10.60 

7326.90.35 

7419.99.13 

7601.10.30 

7601J0.30 

7601J0.60 

7604.21.00 

7614.10.10 

7614.90.40 

7901.U.10 

8101.10.00 

8101.91.30 

8101.92.00 

8101.93.00 

8102.10.00 

8102.91.10 

8104.19.00 

8103.10.30 

8108.10.30 

8109.10.60 

8112.40.60 

81ir91.40 

8112.91.60 

t203J0.4O 

8203.90.00 

8206.00.00 

8211.10.00 

8211.91J0 

8211.91.23 

8211.91.30 

8211.91.40 

8213.00.90 

8214.90  JO 

8213.10.00 

S213JO.0O 

8213.99.01 

8213.99.03 

8213.99.10 

8213.99.13 

8215.99  J6 

8213.99.30 

8213.99.33 

8301.10.20 

8301.10.40 

8301.10.80 

8302.30.60 

8482.10.10 

8482.10.30 

8482J0.00 

8482.91.00 

8482.99.03 

8482.99.13 

8482.99.23 

84S2.99J3 

8482.99.45 

84C2.99.63 

84S3J0.a0 

8483.30.80 

8483.60.80 

84*3.90.30 

84S3.90.70 


8328.12.32 

832112.40 

8328.12.48 

8328.12.36 

8328.12.72 

8328.12.97 

8328.13.00 

832SJ1.29 

8328J1.39 

8328J1.42 

8328.21.49 

8328.21.32 

8328J1.70 

8328.21.90 

8328J2.00 

8528J0.40 

8328.30.60 

8528.30.68 

8528.30.78 

8528.30.90 

8529. 10  JO 

8529.90.03 

8529.90.13 

8529.90.33 

8529.90.39 

8529.90.43 

8529.90.49 

8529.90.53 

8529.90.69 

8529.90.83 

8529.90.88 

8329.90.93 

8540.11.10 

8540.11.24 

8540.11.28 

8540.11.30 

8540.11.44 

8540.11.48 

8540.11.30 

8540.12.30 

8540.  U.70 

8540J0.20 

8340J0.40 

8540.40.00 

8540.50.00 

8540.60.00 

8540.71.40 

8540.7100 

8540.79.00 

8540.81.00 

SS40.t9.00 

8540.91.15 

SS40.91J0 

8607.19.06 

870IJO.OO 

8703.10.10 

8703.21.00 

S7O3J2.0O 

S703J3.00 

87O3J4.00 

87O3J1.0O 

S7O3.32.0O 

8703.33.00 


7218.10.00 

7229.90.50 

7312.10.90 

8483.90.80 

8703.90.00 

■•* 

7218.91.00 

7229.90.90 

7314J1.10 

8525.10.30 

S704J1.00 

7218.99.00 

7301  10.00 

7314.41.00 

S527J9.80 

S704J2.10 

7221.00.00 

7301.20.10 

7314.42.00 

8327  J  1.05 

S7O4J2.S0 

7222.1100 

7301.20.50 

7317.00.33 

8527  J  1.50 

8704.23.00 

7222.19.00 

7302.10.10 

7318.11.00 

852S.12J4 

8704.31.00 
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8704.32.00 

9102.91.40                    9105.91.40 

9109.19.10                    9114.40.40 

• 

8704.90.00 

9102.91.80                    9105.91.80 

9109. 19  JO                     9114.40.60 

8706.00.03 

9103.10.20                    9105.99.50 

9109.19.40                     9114.40.80 

8706.00.05 

9103.10.40                     9105.99.60 

9109.19.60                     9114.90.15 

8706.00.15 

9103.10.80                     9106.10.00 

9109.90.20                     9114.90.30 

8706.00.25 

9103.90.00                .    9106.20.00 

9109.90.40                     9114.90.40 

8707.10.00 

9104.00.05                    9106.90.73 

9109.90.60                    9114.90.50 

8707.90.50 

9104.00.10                     9106.90.85 

9110.11.00                     9209.91.80 

8701.92.50 

9104.00J0                    9107.00.80 

9110.12.00                    9302.00.00 

8712.00.15 

9104.00.25                     9108.11.40 

9110.19.00                     9305. 10  JO 

8712.00.25 

9104.00.30                     9108.11.80 

9110.90.20                     9404.29.10 

8712.00.35 

9104.00.40                    9108.12.00 

9110.90.40                    9506.99.08 

8712.00.44 

9104.00.45                     9108.19.40 

9110.90.60                     9507.10.00 

87U.00.4S 

9104.00.50                     9108.19.80 

9111.10.00                     9507.30J0 

8714.91.30 

9104.00.60                    9108.91.10 

9111J0J0                     9507.30.40 

8714.91.50 

9105.11.40                    9108.91J0 

9111J0.40                     9507.90.70 

8714.92.10 

9105.11.80                     910S.91.30 

9111.80.00                     9603.10.05 

S714.93.2S 

9105.19.30                     9108.91.40 

9111.90.40                     9603.10.15 

8714.93  J5 

910S.19J0       .             9108.91.90 

9111.90J0                    9603.10.35 

8714.94.90 

9105.19.50                    9108.91.60 

9111.90.70                     9603.10.40 

S714.95.00 

910SJ1.40                    9108.99.20 

911X10.00                    9603.10.50 

S714.96.10 

910SJ1.SO                    910S.99.40 

9113J0.40                    9603.10.60 

8714.96.90 

910SJ9.10                     9108.99.80 

9114.10.40                     9608J1.00 

S714.99.S0 

9105J9.20                    9109.11.10 

9114.10.80                     9608.39.00 

9029  JO  JO 

9105J9.30                    9109.11.20 

9114J0.40                     9608.50.00 

9029.90.40 

9105J9.40                    9109.11.40 

9114.3O.S0                    96UJ0.00 

9101.11.40 

9105J9.50                    9109.11.60 

9114.40.20                    9616J0.00 

9101.11.S0 

9101.19.40 

. 

9101.19.S0 

9101J1.10 

9101J1.S0 

9101J9.10 

9101.29  JO 

9101J9.30 

• 

. 

9101J9.40 

9101.29  JO 

9101.29.70 

9102  11.10 

9102.11J5 

9102.11.30 

9102.11.45 

9102.11.30 

9102.11.65 

9102.11.70 

9102.11.95 

• 

9102.19.30 

9102.19.40 

9102.19.60 

91Q2.19.S0 

, 

9ie2J1.10 

9102J1.2S 

9102J1.30 

9102.21.50 

91Q2J1.70 

9102.21.90 

_ 

9102J9.02 

9102.29.15 

9102J9J0 

9102J9.25 

9102J9.30 

9102.29.35 

9102.29.40 

• 

9102J9.45 

9102J9.S0 

9102.29.55 

9102.29.60 

• 
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Annex  n 

Section  A.  Effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  October  2,  2000,  the  Rates  of  Duty  l-Spcdal  subcohimn  in  the  HTS  is 
modified  for  each  of  the  foUowing  HTS  subheadings  by  inserting  the  symbol  "R"  in  alphabetical 
order  in  the  parentheses  following  the  "Free"  rate  of  duty. 


9101.11.40 

9101.11.80 

9101.19.40 

9101.19.80 

9101.21.10 

910121.30 

9101.21.80 

9101.29.10 

910129.20 

910U9.30 

9101.29  40 

910U9.50 

910129.70 

9101.29.80 

9101.99.40 

9102.11.10 

9102.1125 

9102.11.30 

9102.11.45 


9102.11.50 

9102.11.65 

910111.70 

9102.11.95 

9102.19.20 

9102.19.40 

9102.19.60 

9102.19.80 

9102.21.10 

9102.21.25 

9102J1.30 

9102.21.50 

9102.21.70 

9102.21.90 

9102.29.02 

9102.29.04 

9102.29.10 

9102.29.15 

9102.29.20 


9102.29.25 

9102.29.30 

9102.29.35 

9102.29.40 

9102J9.45 

9102J9.50 

9102J9.S5 

910129.60 

9102.9120 

9102.91.40 

910191.80 

9102.9920 

9102.99.40 

9102.99.60 

9102.99.80 

9108.11.40 

9108.11.80 

9108.1100 

9108.19.40 


9108.19.80 

9108.91.10 

91019120 

9108.91.30 

9108.91.40 

9108.91.50 

910191.60 

91019920 

9108.99.40 

910199.80 

9110.11.00 

9110.1100 

9110.19.00 

9111.10.00 

91112020 

911120.40 

9111.80.00 

9111.90.40 

9111.90.50 


9111.90.70 
9113.10.00 
91132020 
911320.40 
911320.60 
911320.90 
9113.90.40 
9113.90.80 
9114.10.40 
9114.30.40 
9114.30.80 
9114.4020 
9114.4060 
9114.90.15 
9114.90.40 


Section  B.  Effective  on  October  2,  2000,  U.S.  note  2(c)  to  subchapter  XX  of  chapter  98  of  the 
HTS  is  modified  by  striking  "October  1.  2004  through  September  30, 2005  and  subsequent  12-^ 

month  periods. 7,604,685"  and  by  inserting  the  phrase  "and  subsequent  12-month  penods 

immediately  after  the  date  "September  30.  2004"  in  such  note. 

SectionC.  Effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  October  2,  2000.  ffl-S  subheading  6402.99.70  is  modified  by  mscrtmg  m 
the  Rates  of  Duty  l-Spedal  subcolumn  the  symbol  ".R"  in  the  parenthetical  expression  reading 
"(MX)"   Effective  with  respect  to  articles  entered,  or  withdrawn  fitmi  warehouse  for 
consumption,  on  or  after  each  of  the  dates  set  forth  in  this  tabic,  such  wbheading  shaD  be  fiirther 
modified  by  deleting  the  special  rate  of  duty  in  the  HTS  that  is  followed  by  the  symbol  "R"  m 

parentheses  and  by  inserting  in  lieu  thereof  the  following  new  rate  of  duty: 

January  1.  2001 18^pr.  +  11.2*/» 

January  1,  2002 9^.  +  3% 

January  1.  2003 Free 
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REMINDERS 

The  Items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  DECEMBER  21, 
2000 

AGRICULTURE 
DEPARTMENT 

Donation  of  excess  research 
equipment,  pnonties  and 
administrative  guidelines 
published  11-21-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides,  tolerances  in  food, 
animal  feeds   and  raw 
agricultural  commodities. 
Avermectin,  published  12- 

21-00 
Avermectin  B1    published 

12-21-00 
Clomazone   published  12- 

21-00 
Thiamethoxam   published 

12-21-00 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions    reserve 
requirements  (Regulation  D) 
Low  reserve  tranche  annual 
indexing  and  2001 
reserve  requirement 
exemption,  published  11- 
21-00 
GENERAL  ACCOUNTING 
OFFICE 

Personnel  Appeals  Board 
procedural  rules 
Employment-related  appeals, 
published  12-21-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  development  block 

grants 

Pre-award  costs  and  new 
housing  construction 
published  11-21-00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions 

West  Virginia   published  12- 
21-00 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration 

Aliens — 


Detention  of  aliens 
ordered  removed, 
published  12-21-00 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions 
Community  Development 
Revolving  Loan  Program; 
published  12-21-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Cessna    published  11-27-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education 

Veterans  education — 
Montgomery  Gl  Bill-Active 
Duty   rates  payable 
increase   published  12- 
21-00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  research  and 
promotion  order 

Levy  assessments, 
automatic  exemptions 
ad|ustment    comments 
due  by  12-27-00. 
published  11-27-00 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Guaranteed  loanmaking 
Domestic  lamb  industry 
adjustment  assistance 
program  set  aside 
comments  due  by  12  29- 
00    published  10-30-00 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Guaranteed  loanmaking: 
Domestic  lamb  industry 
ad|ustment  assistance 
program  set  aside 
comments  due  by  12-29- 
00   published  10-30-00 
Telecommunications  standards 
and  specifications 
Materials   equipment,  and 
construction — 

Telecommunications 
system  construction 
contract  and 
specifications 
comments  due  by  12- 
26-00   published  8-25- 
00 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  coastal  fisheries 
cooperative 
management — 
American  lobster; 
comments  due  by  12- 
26-00:  published  12-5- 
00 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  option 
transactions: 
Enumerated  agricultural 
commodities;  bilateral 
transactions;  comments 
due  by  12-28-00; 
published  12-13-00 
DEFENSE  DEPARTMENT 
Air  Force  Department 
Wake  Island  Code;  revision; 
comments  due  by  12-26-00; 
published  10-25-00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Labor  clauses  application; 
comments  due  by  12-26- 
00;  published  10-26-00 
Pnvacy  Act;  implementation; 
comments  due  by  12-26-00; 
published  10-25-00 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Fuels  and  fuel  additives — 
Gasoline  antidumping 
requirements;  Amencan 
Samoa  exemption 
petition,  comments  due 
by  12-29-00;  published 
11-29-00 
Gasoline  antidumping 
requirements;  Amencan 
Samoa  exemption  petition; 
comments  due  by  12-29- 
00;  published  11-29-00 
Strategic  ozone  protection — 
Methyl  bromide;  class  I, 
group  VI  controlled 
substances  reductions, 
comments  due  by  12- 
28-00,  published  11-28- 
00 
Stratospheric  ozone 
protection — 

Methyl  bromide,  class  I, 
group  VI  controlled 
substances  reductions; 
comments  due  by  12- 
28-00;  published  11-28- 
00 
Air  quality  implementation 
plans,  approval  and 
promulgation;  vanous 
States 

Massachusetts;  comments 
due  by  12-27-00; 
published  11-27-00 


Air  quality  implementation 
plans;  approval  and 
promulgatifjn;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

New  Hampshire;  comments 
due  by  12-29-00: 
published  11-29-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by 
12-28-00;  published  11- 
28-00 
Air  quality  implementation 
plans;  nA\  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Michigan;  comments  due  by 
12-26-00;  published  11- 
24-00 
Air  quality  planning  purposes; 
designation  of  areas: 
Washington;  comments  due 
by  12-27-00;  published 
12-12-00 
Hazardous  waste  program 
authorizations: 
Georgia;  comments  due  by 
12-28-00;  published  11- 
28-00 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
Chambers  Works 
Wastewater  Treatment 
Plant,  Deepwater,  HJ; 
wastewater  treatment 
sludge;  comments  due 
by  12-26-00;  published 
12-4-00 
Radioactive  protection 
programs; 

Transuranic  radioactive 
waste;  Idaho  National 
Engineering  and 
Environmental  Laboratory; 
comments  due  by  12-28- 
00;  published  11-28-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Competitive  local  exchange 
earners  access  charge 
reform;  rural  exemption  to 
benchmarked  rates; 
comments  due  by  12-27- 
00;  published  12-12-00 
Radio  stations;  table  of 
assignments; 

Various  States;  comments 
due  by  12-26-00, 
published  11-20-00 
Television  broadcasting: 
Cable  television  systems- 
Consumer  electronics 
equipment  and  cable 


systems;  compatibility; 
comments  due  by  12- 
I       26-00;  published  10-27- 
'      00 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Capital;  leverage  and  risk- 
based  capital  and  capital 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc.;  comments 
due  by  12-26-00;  published 
9-27-00 
FEDERAL  RESERVE 
SYSTEM 

Capital;  leverage  and  risk- 
based  capital  and  capital 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc.;  comments 
due  by  12-26-00;  published 
9-27-00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Labor  clauses  application; 
comments  due  by  12-26- 
00;  published  10-26-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT  . 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Irradiation  in  production, 
processing,  and  handling 
of  food — 

Ultraviolet  (UV)  in-adiation; 
safe  use  to  reduce 
human  pathogens  and 
other  microorganisms  in 
juice  products; 
correction;  comments 
due  by  12-29-00; 
published  12-5-00 
X-radiation  inspection 
limits;  comments  due  by 
12-29-00;  published  11- 
29^00 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Community  development  block 
grants: 

Jot>-pirating  activities;  block 
grant  assistance  use 
prohibition;  comments  due 
by  12-26-00;  published 
10-24-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
atjandoned  mine  land 
reclamation  plan 
submissions: 
Pennsylvania;  comments 
due  by  12-26-00; 
published  12-8-00 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Precursors  and  essential 
chemicals;  importation  and 
exportation: 


Acetone,  2-butanone  (MEK), 
and  toluene;  comments 
due  by  12-26-00; 
published  10-25-00 
Correction;  comments  due 
by  12-26-00;  published 
11-13-00 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 
Security  Act; 
Sectkwi  3(40)  collective 

bargaining  agreements — 

Plans  established  or 
maintained;  comments 
due  by  12-26-00; 
published  10-27-00 

Plans  established  or 
maintained; 
administrative  hearing 
procedures;  comments 
due  by  12-26-00; 
published  10-27-00 

Plans  established  or 
maintained;  correction; 
comments  due  by  12- 
26-00;  published  11-17- 
00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Labor  clauses  application; 
comments  due  by  12-26- 
00;  published  10-26-00 
NATIONAL  CREdiT  UNION 
ADMINISTRATION 
Credit  unions: 
Affiliate  information  sharing 
provisions;  compliance; 
comments  due  by  12-26- 
•00;  published  10-26-00 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 

Placement  assistance  and 

reduction  in  force  notices; 

comments  due  by  12-26- 

00;  published  10-26-00 
Group  life  insurance,  Federal 
employees: 
Miscellaneous  changes, 

clarifications,  and  plain 

language  rewrite; 

comments  due  by  12-26- 

00;  published  10-27-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Guayanilla  Bay,  PR;  safety 
zone;  comments  due  by 
12-26-00;  published  10- 
24-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Administrative  regulations: 


Air  traffic  and  related 
services  for  aircraft  that 
transit  U.S. -control led 
airspace  but  neither  take 
off  from,  nor  land  in,  U.S,; 
fees;  comments  due  by 
12-26-00;  published  10- 
27-00 
Ainworthiness  directives: 
Aerospatiale;  comments  due 
by  12-28-00;  published 
11-28-00 
Aerostar  Aircraft  Corp.; 
comments  due  by  12-29- 
00;  published  11-24-00 
Airbus;  comments  due  by 
12-28-00;  published  11- 
28-00 
Boeing;  comments  due  by 
12-26-00;  published  10- 
26-00 
CFE  Co.;  comments  due  by 
12-26-00;  published  10- 
24-00 
Pratt  &  Whitney;  comments 
due  by  12-26-00; 
published  10-25-00 
Raytheon;  comments  due  by 
12-29-00;  published  11-2- 
00 
Class  E  airspace;  comments 
due  by  12-27-00;  published 
11-9-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations: 
Size  and  weight 
enforcement;  certification; 
comments  due  by  12-27- 
00;  published  9-28-00 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol;  viticultural  area 
designations: 
California  Coast,  CA; 
comments  due  by  12-26- 
00;  published  9-26-00 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Capital;  leverage  and  risk- 
based  capital  and  capital 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc.;  comments 
due  by  12-26-00;  published 
9-27-00 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Consolidated  retum 
regulations — 
Agent  for  consolidated 
group;  comments  due 
by  12-26-00;  published 
9-26-00 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Capital;  leverage  and  risk- 
based  capital  and  captial 


adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc.;  comments 
due  by  12-26-00;  published 
9-27-00 
Savings  and  loan  holding 
companies: 
Significant  transactions  or 

activities  and  capital 

adequacy  review; 

comments  due  by  12-26- 

00;  published  10-27-00 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  o' 
public  bills  from  the  cur     n 
session  of  Congress  w^ 
have  become  Federal  I  ws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  Is  also 
available  online  at  http;// 
www .  nara  gov/f edreg . 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
U.S.  Government  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available 

H.J.  Res.  133/P.L.  10fr-543 

Making  furtf>er  continuing 
appropriations  for  the  fiscal 
year  2001,  and  for  other 
purposes.  (Dec.  15.  2000;  114 
Stat.  2714) 
Last  List  December  19,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/' 
publaws-l.html  or  send  E-mail 
to  llstserv@listserv.gsa.gov 
with  the  following  text 
message: 
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Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Commodity  Credit  Corporation 

See  Natural  Resources  Conservation  Service 

See  Rural  Utilities  Service 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request;  correction,  80838 
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Subcommittee,  80838 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
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Clinical  Laboratory  Improvement  Advisory  Committee, 
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Commerce  Department 

See  Export  Administration  Bureau 
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See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  80832-80833 

Commodity  Credit  Corporation 

NOTICES 

Agency  information  collection  activities": 
Proposed  collection;  comment  request,  80829 
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See  Air  Force  Department 
See  Army  Department 
See  Engineers  Corps 
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Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  80960-80961 

Grants  and  cooperative  agreements:  availability,  etc; 
Youth  offenders;  selected  demonstration  projects; 
correction,  80961 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction:  general  wage  determination  decisions, 
80961-80963 

Energy  Department 

See  Federal  Energy  Regulaton'  Commission 

RULES 

Acquisition  regulations: 

Management  and  operating  contracts,  80993-81079 
NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisor\' 
Board — 
Femald  Site.  OH,  80844-80845 
Oak  Ridge  Reservation,  TN,  80845 
Paducah  Gaseous  Diffusion  Plant,  KY,  80844 
Savannah  River  Site,  SC,  80845-80846 
Worker  Advocacy  Advisory'  Committee.  80846 
Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 

LSP-Pike  Energy.  LLC.  et  al..  80846-80847 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent; 
Devils  Lake,  ND;  emergency  outlet  to  Shevenne  River, 
80838-80840 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive; 
Method  for  attaching  fabric  and  floor  coyermg  materials 
to  concrete,  etc,  80840-80841 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 

Technical  amendment.  80791-80793 
Air  pollutants,  hazardous;  national  emission  standards: 

Pulp  and  paper  production.  80755-80776 
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.\ir  pollution  cnntrol; 

State  operating  permit--  prngrain^ — 
Montana,  86"H5-8()74() 
.\ir  programs 

Ambient  air  quaiitv  standartU    natiim.il  — 

Coarse  and  fine  partitulate  matter.  H07rb-HU77y 
.\ir  quaiitv  implementation  plans;  approval  and 
promulgation:  various  States: 
Colorado.  80779-8078.? 
District  of  Columbia.  80783-80785 
Hazardous  waste  program  authorizations: 

Arizona.  80740 
Water  pollution,  effluent  s^uuiejine-  for  pnmt  source 
categories: 
Centralized  waste  treatment  tai  ilities,  81^41-8  1  Hi 
PROPOSED  RULES 
An  pollutants,  hazardou>.  national  emersion  ^ta^dards■ 

Surface  coating  of  large  appliam  e--.  81 1.<3-8  1  17  i 
Air  quaiitv  implementation  plan^;  approval  and 
promulgation;  various  States: 
Colorado,  80815 
NOTICES 
Agencv  information  collection  activities: 

Proposed  collection;  comment  request,  80854-8U«5b 
Environmental  statements;  availability,  etc.: 
Agencv  statements — 

Comment  availabilitv,  80856-80857 
Weeklv  receipts.  8085fc) 
Meetings: 

.\cute  E.xposurf  C;uuieline>  Le\fl>  for  Hazardous 

Substances  National  .\dvisorv  Committee.  80857- 
80858 
Superfund  program: 

Prospective  purchaser  agreements — 

Leavenworth  Auto  Parts  Site.  KS.  80858-8085M 
Toxic  and  hazardous  substances  c(mtrol: 
\ew  chemicals — 

Receipt  and  status  information.  8085')-80862 
Water  supplv 

Public  water  supplv  supervision  program- 
Oregon,  80862-80863 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  I'liited  States 

Export  Administration  Bureau 

NOTICES 

Meetings: 

President's  Export  Council,  80833 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 

Service  difficultv  reports.  80743-80744 
Air  traffic  operating  and  flight  rules,  eti .: 

Emergency  locator  transmitters.  81315-81319 
\irworthiness  directives: 

Eurocopter  Deutschland  GMBH.  80741-80743 
Commercial  space  transportation: 

Licensed  reentry  activities;  financial  responsibility 
requirements 
Correction,  80991 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  80794-80798 
NOTICES 
Agencv  information  collection  activities: 

Submission  for  0MB  review.  c:omment  request,  80983- 
80984 


In-flight  icing  terminology;  definitions.  80984-80986 
Meetings: 

RTCA,  Inc.,  80986 

Federal  Communications  Commission 

RULES 

Radio  stations:  table  of  assignments: 
Pennsylvania,  80790-80791 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  80863 

Proposed  collection;  comment  request;  correction,  80991 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  80853-80854 
Applications,  hearings,  determinations,  etc.: 
American  Transmission  Co.  LLC,  80847 
Arizona  Public  Service  Co.,  80847-80848 
Columbia  Gas  Transmission  Corp..  80848 
Columbia  Gas  Transmission  Corp.  et  al.,  80848 
Eastern  Shore  Natural  Gas  Co.,  80848-80849 
El  Paso  Natural  Gas  Co.,  80849 
Natural  Gas  Pipeline  Co.  of  America.  80849 
New  Power  Co.,  80849 

Northern  Nevada  Industrial  Gas  Users,  80850 
Northwest  Pipeline  Corp.,  80850-80851 
Questar  Pipeline  Co.,  80851 
Reliant  Energy  Gas  Transmission  Co.,  80851 
WestGas  Interstate.  Inc.,  80851-80852 
Williams  Gas  Pipelines  Central,  Inc.,  80852 
Williston  Basin  Interstate  Pipeline  Co..  80852-80853 

Federal  Housing  Finance  Board 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  80863-80864 

Federal  Reserve  System 

RULES 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y): 
Financial  holding  companies,  permissible  activities; 
acting  as  finder.  80735-80741 
Home  mortgage  disclosure  (Regulation  C): 

Depository'  institutions',  asset-size  exemption  threshold 
adjustment,  80735 
NOTICES 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers.  80864-80865 
Permissible  nonbanking  activities.  80865 

Federal  Trade  Commission 

RULES 

Trade  regulation  rules: 

Amplifiers  utilized  in  home  entertainment  products; 
power  output  claims.  81231-81240 
PROPOSED  RULES 
Fair  Credit  Reporting  Act: 

Information  sharing  with  affiliates;  interpretations. 
80802-80810 
Trade  regulation  rules: 

Amplifiers  utilized  in  home  entertainment  products; 
power  output  claims.  80798-80802 
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Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Zapata  bladderpod,  81181-81212 
NOTICES 
Comprehensive  conservation  plans;  availability,  etc.: 

Flint  Hills  National  Wildlife  Refuge,  KS,  80904 
Federal  Power  Act: 
Prescription  of  fishways  for  non-Federal  hydropower 
projects  licensed  by  Federal  Energy  Regulatory 
Commission;  interagency  policy,  80898-80904 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs  and  biological  products: 
Prescription  drug  products;  labeling  requirements, 
81081-81131 

Foreign  Assets  Control  Office 

RULES 

Sanctions;  blocked  persons,  specially  designated  nationals, 
terrorists,  and  narcotics  traffickers,  and  foreign  terrorist 
organizations: 
Additional  designations  and  supplementary  information 
on  specially  designated  narcotics  traffickers,  80749- 
80752 

Harry  S.  Truman  Scholarship  Foundation 

NOTICES 

Eligible  institutions  of  higher  education;  nominations, 
80865 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Culturally  and  linguistically  appropriate  services  in 

health  care;  national  standards;  final  report,  80865- 

80879 

Housing  and  Urt>an  Development  Department 

RULES 

Public  and  Indian  housing: 
Public  housing  agency  plans;  poverty  deconcentration 
and  public  housing  integration  ("One  America"), 
81213-81229 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  80896- 
80898 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  80988-80989 

International  Trade  Administration 

NOTICES 

Overseas  trade  missions: 
2001  trade  missions — 
Private  sector  participants  recruitment  and  selection 
(January  and  February),  80833-80834 


Justice  Department 

See  Prisons  Bureau 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Labor  Research  Advison,'  Council,  80960 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request.  80904-80905 
80905-80906 
Closure  of  public  lands: 

Utah,  80906 
Oil  and  gas  leases: 

Wyoming,  80906-80907 
Public  land  orders: 

Arizona,  80907 

Colorado,  80907 

South  Dakota,  80907 
Realty  actions;  sales,  leases,  etc.: 

Nevada.  80907-80908 
Withdrawal  and  reservation  of  lands: 

Nevada,  80908 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Advisory  Council 
Life  and  Microgravity  Sciences  and  Applications 
Advisory  Committee.  80963-80964 
Centennial  of  Flight  Commission,  80964 

National  Institute  of  Standards  and  Technology 

NOTICES 

National  Fire  Codes: 

Fire  safety  codes  and  standards,  80834—80836 
Technical  committee  reports.  80836-80837 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Ocean  and  coastal  resource  management: 
Marine  sanctuaries — 

Flower  Garden  Banks  National  Marine  Sanctuary-.  TX; 
Stetson  Bank  addition  and  technical  corrections, 
81175-81180 
PROPOSED  RULES 

Fisherv'  conser\'ation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 

Gulf  of  Mexico  shrimp.  80827-80828 
West  Coast  States  and  Western  Pacific  fisheries — 

Western  Pacific  Region  pelagic  species:  environmental 
impact  statement;  meetings,  80828 
Marine  mammals: 
Incidental  taking — 

North  Pacific  Acoustic  Laboratory;  low  frequency 
sound  source  operation,  80815-80827 
NOTICES 

Federal  Power  Act: 
Prescription  of  fishways  for  non-Federal  hydropower 
projects  licensed  by  Federal  Energy  Regulatorv' 
Commission:  interagency  policy,  80898-80904 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Council,  80837- 
80838 
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Patent  licenses:  nun-ex(,lusive.  e\(  lusive.  (ir  partiallv 
exclusive 
Canadian  Government  Fisheries  ami  Oceans  Department, 
808 -iH 

National  Park  Service 

NOTICES 

Management  and  land  protection  plans,  availability,  eti.: 
Yellowstone  and  Grand  Teton  National  Parks  and  lolin  11 
Rock-efeller.  Ir  ,  Memorial  P.irkuav,  winter  use  jilans; 
record  of  decision.  a09()8-H0M5h 
Native  American  human  remains  and  assoi  latf'd  tunerarv 
obiects: 
Peabodv  Museum  of  Natural  Histor\ ,  (T— 

Inventorv  from  Mvstic  and  C;roton.  CT.  80956-8095  7 
San  Francisc(j  State  I'niversitv    .\nthropologv 
Department.  C~A — 
Inventorv  from  Don  Pedro  Re>ervoir.  GA.  80957 
Inventorv  from  Madera  et  al  ,  GA.  80959-80960 
Inventorv  from  Gphir.  GA,  8095:" 
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DEPARTMENT  OF  AGRrCULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  929 

[Docket  No.  FVOO-929-6  FIR] 

Cranberries  Grown  In  the  States  of 
Massachusetts,  et  al.;  Temporary 
Suspension  of  Provisions  in  the  Rules 
and  Regulations 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
suspended  certain  sections  in  the  rules 
and  regulations  to  shorten  the  appeals 
procedure  for  growers  who  disagree 
with  their  sales  history  determination 
made  by  the  Cranberry  Marketing 
Committee  (Committee)  for  the  2000/ 
2001  marketing  season.  Due  to  the 
lateness  of  the  season,  and  the 
numerous  appeals  received,  the 
Committee  recommended  that  review  of 
the  subcommittee's  determination  by 
the  full  Committee  be  suspended  to 
shorten  the  appeal  process  dujing  the 
current  season.  This  time  savings 
allowed  the  Committee  to  inform 
growers  more  timely  how  many 
cranberries  handlers  could  purchase 
under  this  season=s  volimie  regulation 
and  facilitated  grower  harvesting 
decisions. 

EFFECTIVE  DATE:  January  22,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  DC  Marketing  Field  Office, 
Fruit  and  Vegetable  Programs,  AMS, 
USDA,  Suite  2A04,  Unit  155,  4700  River 
Road,  Riverdale,  Maryland  20737, 
telephone:  (301)  734-5243,  Fax:  (301) 
734-5275;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  room 
2525-S.  PO  Box  96456.  Washington,  DC 
20090-6456;  telephone:  [202)  720-2491. 
Fax:  (202)  720-5698.  Small  businesses 
may  request  information  on  complying 
with  this  regulation  by  contacting  Jav 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Order  No, 
929,  as  amended  (7  CFR  part  929), 
regulating  the  handling  of  cranberries 
grown  in  Massachusetts,  Rhode  Island. 
Coimecticut,  New  Jersey,  Wisconsin. 
Michigan,  Minnesota,  Oregon. 
Washington,  and  Long  Island  in  the 
State  of  New  York,  hereinafter  referred 
to  as  the  order.  The  marketing  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws. 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhau.sted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunitv  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary'  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretar\''s  ruling  on  the 
petition,  provided  an  action  is  filed.not 


later  than  20  days  after  the  date  of  the 
entr\'  of  the  ruling. 

This  rule  finalizes  an  interim  final 
rule  that  temporarily  suspended, 
through  November  15,  2000.  provisions 
in  §929.125  of  the  rules  and  regulations 
(65  FR  42598.  July  11,  2000)  to  shorten 
the  sales  history  appeal  process  for  the 
2000/2001  marketing  season.  The 
Committee  is  responsible  for  calculating 
each  grower's  sales  histor\-  on  an  annual 
basis.  The  appeals  process  includes 
three  levels  of  review,  a  review  by  the 
appeals  subcommittee  of  the  Committee, 
the  full  Committee,  and  finallv  the 
Secretan,'  of  Agriculture.  Due  to  the 
lateness  of  the  season,  and  the 
numerous  appeals  received  from 
growers,  the  Committee  unanimously 
recommended  that  the  review  by  the 
Committee  be  suspended  for  the  2000/ 
2001  season.  This  allowed  growers  to 
take  their  appeals  directly  to  the 
Secretarv'  for  a  final  decision.  The 
Committee  unanimously  recommended 
this  action  at  its  August  28,  2000, 
meeting. 

Section  929.48  of  the  order  and 
§929.149  of  the  rules  and  regulations 
describe  how  the  Committee  computes 
a  sales  historv'  for  each  grower.  There 
are  different  computations  used 
depending  on  the  number  of  vears  a 
grower  has  been  producing  on  such 
acreage.  The  Committee  has  been 
updating  growers'  sales  histories  each 
season.  The  Committee  accomplishes 
this  by  using  information  submitted  bv 
the  grower  on  a  production  and 
eligibility  report  filed  with  the 
Committee.  The  Committee  established 
a  review  procedure  in  §929.125  of  the 
rules  and  regulations  for  growers  who 
disagree  with  the  Committee's 
computation. 

Currently.  §929,125  (65  FR  42598: 
July  11,  2000)  provides  that  a  grower 
may  appeal  to  an  appeals  subcommittee 
within  30  days  of  receipt  of  the 
Committee's  determination  of  his/her 
sales  histon,'.  If  the  grower  is  not 
satisfied  with  the  subcommittee's 
decision,  the  grower  may  further  appeal 
to  the  full  Committee.  Such  grower  must 
notify  the  full  Committee  of  his  or  her 
appeal  within  15  days  after  notification 
of  the  subcommittee's  decision.  The 
Committee  has  15  days  to  review  the 
appeal.  The  grower  may  further  appeal 
to  the  Secretary',  within  15  days  after 
notification  of  the  full  Committee's 
findings,  if  the  grower  is  not  satisfied 
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with  the  Committee's  decision.  All 
decisions  by  the  Secretary  are  final. 

A  volume  regulation  has  been 
implemented  for  the  2000-2001 
cranbern'  crop  to  address  an  oversuppiy 
situation  currently  being  experienced  bv 
the  industn-  The  Committee 
determined  the  best  method  of  volume 
control  to  be  the  producer  allotmont 
program  which  provides  for  an  annual 
marketable  quantity  and  allotment 
percentage.  Marketable  quantity  is 
defined  as  the  number  of  pounds  of 
cranberries  needed  to  meet  total 
demand  and  to  provide  for  an  adequate 
carrvover  into  the  next  season  The 
allotment  percentage  equals  the 
marketable  quantity  divided  by  the  total 
of  all  growers'  sales  histories.  The 
Committee  is  responsible  for  calculating 
each  grower's  sales  history  on  an  annual 
basis. 

The  appeals  procedure  described 
above  could  take  60  or  more  days  to 
complete,  and  the  number  of  appeals 
received  for  the  season  was  large  At  the 
Committee  meeting  on  August  28,  2000, 
the  appeals  committee  reviewed  about 
150  grower  appeals,  and  more  needed  to 
be  reviewed  at  this  level. 

Due  to  the  lateness  of  the  season,  and 
the  numerous  appeals  received,  the 
Committee  recommended  that  the 
review  bv  the  full  Committee  be 
suspended  from  the  procedures  to 
shorten  the  process.  This  was  intended 
to  allow  growers  to  take  their  appeals 
directly  to  the  Secretary  for  a  final 
decision  if  they  were  not  satisfied  with 
the  appeals  subcommittees 
determinations.  To  date  all  such  appeals 
have  been  reviewed  by  the  appeals 
subcommittee  and  reviewed  and  acted 
upon  bv  the  Secretary,  if  warranted. 

The  Committee  recommended  that  the 
full  Committee  review  step  be 
temporarilv  suspended  through 
November  15,  2000,  to  expedite  the 
process  for  the  current  harvest.  The 
complete  procedures  will  be  available  to 
growers  next  season,  if  needed. 

The  Regulatory  Flexibility  Act  and 
EfTects  on  Small  Businesses 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFAl,  the 
Agricultural  Marketing  Service  (AMSI 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory-  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 


group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  20  handlers 
of  cranberries  who  are  subject  to 
regulation  under  the  order  and 
approximately  1.100  producers  of 
cranberries  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
include  handlers,  are  defined  by  the 
Small  Business  Administration  (13  CFR 
121.201)  as  those  having  aruiual  receipts 
of  less  than  55.000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
5500,000.  The  majority  of  cranberry- 
handlers  and  producers  may  be 
classified  as  small  businesses. 

This  rule  finalizes  an  interim  final 
rule  that  temporarily  suspended 
provisions  in  §929.125  of  the  rules  and 
regulations  regarding  the  appeals 
procedure  for  growers  who  disagree 
with  their  sales  history  determination 
made  by  the  Cranberry  Marketing 
Committee.  The  Committee  is 
responsible  for  calculating  each 
grower's  sales  history  on  an  annual 
basis.  The  appeals  process  includes  a 
review  by  the  appeals  subcommittee, 
the  full  Committee,  and  finally  the 
Secretary.  Due  to  the  lateness  of  the 
season,  and  the  numerous  appeals 
received,  the  Committee  recommended 
that  the  review  by  the  full  Committee  be 
suspended  from  the  procedures  to 
shorten  the  process. 

This  suspension  action  allowed 
growers,  who  filed  appeals,  to  know 
their  sales  histories  and  annual 
allotments  sooner.  Handlers  need  this 
information  to  plan  their  acquisitions 
throughout  this  crop  year  under  volume 
regulation,  hi  addition,  the  Committee 
received  over  200  appeals  and  needed  to 
act  on  them  quickly  to  render  decisions 
as  soon  as  possible.  To  date  all  such 
appeals  have  been  reviewed  by  the 
appeals  subcommittee  and  reviewed 
and  acted  upon  by  the  Secretary,  if 
warranted 

The  Committee  discussed  the 
alternative  of  delegating  the 
Committee's  review  to  the  appeals 
subcommittee,  however,  such  action  is 
not  authorized  under  the  rules  and 
regulations.  The  Committee  also 
discus.sed  not  revising  the  rules  and 
regulations,  however,  this  would  not 
have  allowed  growers  to  know  their 
sales  histories  and  annual  allotment  as 
promptly  as  possible. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  cranberry 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports,  and  forms  are 
periodically  reviewed  to  reduce 


information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 

rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
cranberry  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  August  28. 
2000.  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  were  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  September  14.  2000.  Copies 
of  the  rule  were  mailed  by  the 
Committee's  staff  to  all  Committee 
members  and  handlers.  In  addition,  the 
rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register,  that  rule  provided  for  a  60-day 
comment  period  which  ended 
November  13.  2000.  No  comments  were 
received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at;  http://wwrw.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  finalizing  the  interim  final  rule, 
without  change,  as  published  in  the 
Federal  Register  (65  FR  55436. 
September  14.  2000)  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  929 

Cranberries.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

PART  929— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON, 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  929  which  was 
published  at  65  FR  55436  on  September 
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14.  2000,  is  adopted  as  a  final  rule 
without  change. 

Dated:  December  19.  2000. 

Roliert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

|FR  Doc.  00-32715  Filed  12-21-00;  8:45  am) 

BILUNG  CODE  3410-02-4> 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Regulation  C;  Dockst  No.  R-1093] 

Home  Mortgage  Disclosure 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  staff  commentary. 

summary:  The  Board  is  publishing  a 
final  rule  amending  the  staff 
commentary  that  interprets  the 
requirements  of  Regulation  C  (Home 
Mortgage  Disclosure).  The  Board  is 
required  to  adjust  annually  the  asset- 
size  exemption  threshold  for  depository 
institutions  based  on  the  annual 
percentage  change  in  the  Consumer 
Price  Index  for  Urban  Wage  Earners  and 
Clerical  Workers.  The  present 
adjustment  reflects  changes  for  the 
twelve-month  period  ending  in 
November  2000.  During  this  period,  the 
index  increased  by  3.4  percent;  as  a 
result,  the  threshold  is  increased  to  $31 
million.  Thus,  depository  institutions 
with  assets  of  $31  million  or  less  as  of 
December  31,  2000,  are  exempt  from 
data  collection  in  2001. 
EFFECTIVE  DATE:  January  1,  2001.  This 
rule  applies  to  all  data  collection  in 
2001. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Kathleen  C.  Ryan,  Senior  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-3667;  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  Janice  Simms  at 
(202)  872^984. 

SUPPLEMENTARY  INFORMATION:  The  Home 
Mortgage  Disclosure  Act  (HMDA;  12 
U.S.C.  2801  et  seq.)  requires  most 
mortgage  lenders  located  in 
metropolitan  areas  to  collect  data  about 
their  housing-related  lending  activity. 
Annually,  lenders  must  file  reports  with 
their  federal  supervisory  agencies  and 
make  disclosures  available  to  the  public. 
The  Board's  Regulation  C  (12  CFR  part 
203)  implements  HMDA. 

Provisions  of  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996  (codified  at  12  U.S.C. 
2808(b))  amended  HMDA  to  expand  the 
exemption  for  small  depository 


institutions.  Prior  to  1997,  HMDA 
exempted  depository  institutions  with 
assets  totaling  $10  million  or  less,  as  of 
the  preceding  year  end.  The  statutory 
amendment  increased  the  asset-size 
exemption  threshold  by  requiring  a  one 
time  adjustment  of  the  $10  million 
figiire  based  on  the  percentage  by  which 
the  Consumer  Price  Index  for  Urban 
Wage  Earners  and  Clerical  Workers 
(CPIW)  for  1996  exceeded  the  CPFW  for 
1975,  and  provided  for  annual 
adjustments  thereafter  based  on  the 
annual  percentage  increase  in  the  CPIW. 
The  one-time  adjustment  increased  the 
exemption  threshold  to  $28  million  for 
1997  data  collection. 

Section  203.3(a)(l)(ii)  of  Regulation  C 
provides  that  the  Board  will  adjust  the 
threshold  based  on  the  year-to-year 
change  in  the  average  of  the  CPIW.  not 
seasonally  adjusted,  for  each  twelve- 
month period  ending  in  November, 
rounded  to  the  nearest  million.  Pursuant 
to  this  section,  the  Board  raised  the 
threshold  to  $30  million  for  1999  data 
collection,  and  kept  it  at  that  level  for 
data  collection  in  2000. 

During  the  period  ending  November 
2000,  the  CPIW  increased  by  3.4 
percent.  As  a  result,  the  threshold  is 
increased  to  $31  million.  Thus, 
depository  institutions  with  assets  of 
$31  million  or  less  as  of  December  31, 

2000,  are  exempt  from  data  collection  in 

2001.  An  institution's  exemption  from 
collecting  data  in  2001  does  not  affect 
its  responsibility  to  report  the  data  it 
was  required  to  collect  in  2000. 

The  Board  is  amending  comment 
3(a)-2  of  the  staff  commentary  to 
implement  the  increase  in  the 
exemption  threshold.  Under  the 
Administrative  Procedure  Act.  notice 
and  opportunity  for  public  comment  are 
not  required  if  the  Board  finds  that 
notice  and  public  comment  are 
unnecessary  or  would  be  contrary  to  the 
public  interest.  5  U.S.C.  553(b)(B"). 
Regulation  C  establishes  the  formula  for 
determining  adjustments  to  the 
exemption  threshold,  if  any,  and  the 
amendment  to  the  staff  commentary 
merely  applies  the  formula.  This 
amendment  is  technical  and  not  subject 
to  interpretation.  For  these  reasons,  the 
Board  has  determined  that  publishing  a 
notice  of  proposed  rulemaking  and 
providing  opportunity  for  public 
comment  are  unnecessary  and  would  be 
contrary  to  the  public  interest. 
Therefore,  the  amendment  is  adopted  in 
final  form. 

List  of  Subjects  in  12  CFR  Part  203 

Banks,  Banking.  Federal  Reserve 
System,  Mortgages,  Reporting  and 
recordkeeping  requirements. 


For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  203  as  follows: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  12  L  .S.C.  2801-2810. 

2.  In  Supplement  I  to  part  203.  under 
Section  203.3— Exempt  Institutions, 
under  3(a)  Exemption  based  on  location, 
asset  size,  or  number  of  home-purchase 
loans,  paragraph  2  is  revised  to  read  as 
follows: 

Supplement  I  to  Part  203 — Staff 
Commentary 

*         *         *         *         • 

Section  203.3    Exempt  Institutions 

3(a)  Exemption  based  on  location,  asset 
size,  or  number  of  home-purchase  loans. 
***** 

2.  Adjustment  of  exemption  threshold  for 
depository  institutions.  For  data  collection  in 
2001,  the  asset-size  exemption  threshold  is 
$31  million.  Depository  institutions  with 
assets  at  or  below  $31  million  are  exempt 
from  collecting  data  for  2001. 
***** 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  acting 
through  the  Director  of  the  Division  of 
Consumer  and  Community  Affairs 
under  delegated  authority,  December  19. 
2000. 

lennifer  J.  Johnson. 

Secretary  of  the  Board. 

[FR  Doc.  00-32749  Filed  12-21-00;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-1078] 

Bank  Holding  Companies  and  Change 
in  Bank  Control 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reser\'e  System,  in  consultation 
with  the  Secretary  of  the  Treasury  and 
after  seeking  public  comment,  has 
determined  by  rule  that  acting  as  a 
finder  is  an  activity  that  is  incidental  to 
a  financial  activity  and  therefore 
permissible  for  a  financial  holding 
company.  The  Board's  final  rule  amends 
Subpart  I  of  Regulation  Y  by  adding 
acting  as  a  finder  to  the  list  of  activities 
that  a  financial  holding  company  may 
conduct  using  the  streamlined  post- 
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transaction  notice  procedure  authorized 
bv  the  Gramm-Leach-Bliley  Art. 

The  final  rule  allows  a  financial 
holding  company  to  bring  together 
buyers  and  sellers  of  products  and 
services  for  transactions  that  the  buyers 
and  sellers  themselves  negotiate  and 
consummate  The  rule  provides 
examples  of  specific  services  that  a 
financial  holding  company  may  and 
may  not  perform  when  acting  as  a  finder 
under  the  rule  The  rule  also  requires  a 
financial  holding  company  that  acts  as 
a  finder  to  provide  appropriate 
disclosures  to  distinguish  products  and 
services  that  are  offered  by  the  financial 
holding  company  from  those  that  are 
offered  by  a  third  party  using  the 
financial  holding  company's  finder 
service. 

DATES:  Effective  January  22.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  G.  .Alvarez,  Associate  General 
Counsel  (202/452-3583),  Kieran  |. 
Fallon,  Senior  Counsel  (202/452-52701. 
or  .\drianne  G.  Threatt.  Senior  Attorney 
(202/452-3554),  Legal  Division;  Betsy 
Cross,  Assistant  Director  (202/452- 
2574).  Division  of  Banking  Supervision 
and  Regulation,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  .\venue.  N.W.. 
Washington.  DC,  20551.  For  users  of 
Telecommunications  Device  for  the  Deaf 
("TDD"),  contact  Janice  Simms  at  202/ 
452-4984. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Gramm-Leach-Blilev  Act  (Pub.  L. 
106-102,  113  Stat.  1338  (1999))  ("GLB 
Act")  amended  the  Bank  Holding 
Company  .\ct  (12  U.S.C.  §  1841  ft  seq] 
("BHC  Act")  to  allow  a  bank  holding 
companv  or  foreign  bank  that  qualifies 
as  a  financial  holding  company  to 
engage  in  a  broad  range  of  activities  that 
the  GLB  Act  defined  as  financial  in 
nature  or  incidental  to  a  financial 
activity.  The  GLB  .\ct  also  provides  that 
the  Board,  in  consultation  with  the 
Secretary  of  the  Treasury  ("Secretary"), 
may  determine  that  additional  activities 
are  financial  in  nature  or  incidental  to 
a  financial  activity  and.  thus, 
permissible  for  a  financial  holding 
company.  1 


■  Spp  12  U.S.C  1843  (k){2).  In  determining 
whether  to  authorize  an  additional  activity,  the  CLB 
Act  directs  the  Board  to  consider:  (11  the  purposes 
ofthe(;LBand  BHt;  .Acts;  (2|  Ihethansesor 
reasonably  ?xpected  changes  in  the  marketplace  in 
which  financial  holding  companies  compete;  (3|  the 
changes  or  reasonsblv  expected  changes  in 
technology  for  delivering  financial  services:  and  (4) 
whether  the  proposed  activity  is  necessary  or 
appropriate  to  allow  a  financial  holding  company 
to  compete  effectively  with  companies  seeking  to 
provide  financial  services  in  the  L'nited  States. 


Earlier  this  year,  the  Board,  after 
consulting  with  the  Secretary,  requested 
public  comment  on  a  proposal  to 
determine  that  acting  as  a  finder  is  an 
activity  that  is  incidental  tc  a  financial 
activity  and,  therefore,  permissible  for  a 
financial  holding  company,-  Under  the 
proposal,  a  financial  holding  company 
could  act  as  a  finder  that  brings  together 
one  or  more  buyers  and  sellers  of  any 
type  of  products  and  services  for 
transactions  that  the  parties  themselves 
negotiate  and  consummate.  The 
proposed  rule  noted  that  the  services 
provided  by  a  finder  could  include:  (1) 
identifying  potential  parties  to  a 
transaction,  making  inquiries  as  to 
interest,  introducing  and  referring 
potential  parties  to  each  other,  and 
arranging  contacts  between  and 
meetings  of  interested  parties;  (2) 
conveying  between  interested  parties 
expressions  of  interest,  bids,  offers, 
orders,  and  confirmations  relating  to  a 
transaction;  and  (3)  transmitting 
information  concerning  products  and 
services  to  potential  parties  in 
connection  with  the  activities  described 
in  items  (1)  and  (2)  above.  To  illustrate 
some  of  the  services  of  a  finder,  the 
proposed  rule  included  examples  of 
specific  services  that  a  finder  could 
provide  under  the  proposed  rule, 
including  hosting  an  Internet 
marketplace  on  the  finder's  web  site, 
hosting  the  Internet  web  site  of  a  seller, 
and  operating  an  Internet  web  site  that 
allows  multiple  buyers  and  sellers  to 
enter  intt)  transactions  between 
themselves. 

The  proposed  rule  also  included 
specific  parameters  designed  to  ensure 
that  a  finder  did  not  engage  in  any 
nonfinancial  activity.  In  addition,  the 
proposed  rule  required  a  finder  to  use 
disclosures  or  other  means  to 
distinguish  the  products  and  services 
offered  by  the  financial  holding 
companv  from  those  offered  by  a  third 

partv  through  the  finder  service. 

Overview  of  Public  Comments 

The  Board  received  18  public 
comments  on  the  proposal.  Commenters 
included  financial  holding  companies 
and  other  bank  holding  companies; 
trade  associations  representing  the 
banking,  securities,  and  real  estate 
industries;  a  state  banking  and 
insurance  department;  and  a  law  firm. 


eftii  lerilU  d>4iver  financial  information  and 
services  through  technological  means,  and  offer 
customers  anv  avnilable  or  emerging  technological 
means  for  using  financial  servit  es  or  for  the 
document  imaging  of  data  The  Board  also  may 
consider  other  mfonnation  that  it  considers  relevant 
tu  its  determinatinn 

^  See  65  FK  47fj9t)  (August  3,  2000). 


Nearly  all  of  the  commenters 
supported  the  proposal.  Many  of  these 
commenters  praised  the  scope  of  the 
proposed  rule  or  stated  that  adoption  of 
the  proposal  would  increase  the  ability 
of  financial  holding  companies  to 
compete  effectively  with  other  financial 
service  providers  in  a  manner  consistent 
with  the  purposes  of  the  GLB  Act.  Some 
commenters  that  supported  the  proposal 
suggested  that  the  Board  determine 
acting  as  finder  to  be  a  financial  activity, 
rather  than  an  activity  that  is  incidental 
to  a  financial  activity.  Two  commenters 
opposed  the  proposal,  contending  that  it 
would  allow  financial  holding 
companies  to  engage  in  commercial 
activities  and  would  expose  financial 
holding  companies  to  additional  risks. 
Commenters  also  requested  that  the 
Board  make  certain  changes  to  the 
proposed  rule.  For  example,  some 
commenters  requested  that  the  Board 
expand,  modify,  or  clarify  the  examples 
of  permissible  finder  services  included 
in  the  proposed  rule.  In  addition,  while 
some  commenters  supported  the 
limitations  included  in  the  proposed 
rule  on  the  finder  activities  of  financial 
holding  companies,  other  commenters 
requested  that  the  Board  modify  or 
eliminate  some  of  these  limitations, 
including  the  limitations  that  prevent  a 
financial  holding  company  from  binding 
a  buyer  or  seller  to  a  specific 
transaction,  negotiating  the  terms  of  a 
specific  transaction  on  behalf  of  a  buyer 
or  seller,  or  engaging  in  any  activity  that 
would  cause  the  company  to  register  or 
obtain  a  license  as  a  real  estate  agent  or 
broker.  One  commenter  urged  that  the 
limitations  on  real  estate  agency  and 
brokerage  activities  be  retained. 

Some  conunenters  asked  the  Board  to 
provide  additional  guidance  concerning 
how  a  financial  holding  company  could 
comply  with  the  disclosure 
requirements  of  the  proposed  rule.  A 
few  commenters  also  asked  that  the 
Board  clarify  that  the  proposed 
limitations  on  the  finder  activities  do 
not  apply  to  other  activities  that  a 
financial  holding  company  is  authorized 
to  conduct. 

Final  Rule 

National  banks  and  many  state  banks 
are  permitted  to  act  and  have  acted  as 
a  finder  in  nonfinancial  transactions  for 
many  years.  Opportimities  to  provide 
finder  services  and  interest  in  acting  as 
a  finder  have  grown  dramatically  with 
advances  in  technology  and  the 
increased  use  of  the  Internet.  Thus, 
banking  organizations,  which  in  the  past 
largely  have  served  as  a  finder  by 
providing  statement  stuffers  and  other 
marketing  materials  of  sellers  of  various 
products  and  services  or  by  helping  to 


identify  service  providers  as  an 
acconunodation  to  customers,  have 
begim  to  explore  the  opportunity  to  act 
as  a  finder  electronically  on  a  broader 
scale.  Financial  holding  companies  have 
■   argued  that  acting  as  a  finder, 
particularly  electronically,  offers 
increased  opportunities  for  financial 
holding  companies  to  cross  sell 
financial  products  and  services  or  to 
enhance  the  attractiveness  to  customers 
of  the  financial  holding  company's  own 
electronic  web  site.  Commenters 
asserted  that  authorizing  FHCs  to  act  as 
a  finder  as  proposed  would  facilitate 
competition  between  FHCs  and 
nonbanking  companies  to  provide 
customers  with  a  wide  range  of  financial 
services.  One  commenter  stated  that  the 
new  authority  particularly  would 
benefit  FTiCs  affiliated  with  community 
banks,  which  often  are  knowledgeable 
about  the  business  interests  of  third 
parties  with  whom  they  deal.  In  this 
way,  finder  services  have  become 
incidental  to  financial  activities. 

After  carefully  reviewing  the  public 
comments  on  the  finder  proposal,  the 
Board  has  adopted  a  final  rule  that 
provides  that  acting  as  a  finder,  as 
defined  in  the  rule,  is  an  activity  that  is 
incidental  to  a  financial  activity  and 
therefore  permissible  for  financial 
holding  companies  to  conduct.  Under 
the  GLB  Act.  the  Board  may  not 
determine  that  an  activity  is  financial  in 
nature  or  incidental  to  a  financial 
activity  if  the  Secretary  notifies  the 
Board  in  Mo-iting  that  the  Secretary 
believes  the  activity  is  not  financial  in 
nature,  incidental  to  a  financial  activity, 
or  otherwise  permissible  under  section 
4  of  the  BHC  Act.  The  Secretary  must 
notify  the  Board  of  the  Secretary's 
determination  within  30  days  of 
receiving  notice  from  the  Board,  or 
within  such  longer  period  as  the  Board 
may  allow  under  the  circumstances.  The 
Board  has  provided  the  Secretary  with 
notice  of  the  proposed  activity  as 
required  by  the  GLB  Act  and  the 
Secretary  has  informed  the  Board  in 
writing  that  the  Secretary  does  not 
object  to  the  final  rule  as  adopted. 

"The  Board  has  made  a  number  of 
changes  to  the  rule  to  respond  to  public 
comments  and  to  clarify  the  scope  of  the 
proposed  rule.  These  changes  and  the 
comments  on  particular  aspects  of  the 
rule  are  discussed  below. 

Detailed  Description  of  Final  Rule 

The  rule  adds  "acting  as  finder"  to  the 
list  of  activities  in  section  225.86  of 
Subpart  I  of  the  Board's  Regulation  Y 
that  are  financial  in  nature  or  incidental 
to  a  financial  activity  and,  thus, 
permissible  for  a  financial  holding 
company.  Bank  holding  companies  and 


foreign  banks  that  qualify  as  financial 
holding  companies  may  engage  in  finder 
activities  by  using  the  post-transaction 
notice  procedure  described  in  section 
225.87  of  Regulation  Y,  Bank  holding 
companies  and  foreign  banks  that  do  not 
qualify  as  financial  holding  companies 
may  not  engage  in  finder  activities 
imder  the  rule. 

Section  225.a6(d)(l)(i}—What  Is  the 
Scope  of  Finder  Activities? 

The  activity  of  a  finder  is  defined 
under  the  rule  as  bringing  together  one 
or  more  buyers  and  sellers  of  any 
product  or  service  for  transactions  that 
the  parties  themselves  negotiate  and 
consummate,  A  financial  holding 
company  may  act  as  a  finder  under  the 
rule  for  financial  and  nonfinancial 
products  or  services  that  are  offered  or 
sold  by  third-party  buyers  and  sellers. ' 

As  tne  Board  noted  in  the  proposal, 
the  actual  services  provided  by  a  finder 
in  a  particular  transaction  may  vary. 
Under  ciarrent  practices,  however, 
finders  perform  two  principal 
functions — (1)  locating  and  matching 
third  parties  that  are  interested  in 
engaging  in  a  business  transaction 
between  themselves,  and  (2)  acting  as  a 
conduit  for  transaction-related 
information  between  parties  that  may  be 
or  are  interested  in  conducting  a 
business  transaction  between 
themselves. 

Accordingly,  the  final  rule  provides 
that  the  services  provided  by  a  finder 
may  include — 

(1)  Identifying  potential  parties  that 
may  be  interested  in  engaging  in  a 
transaction  between  themselves: 

(2)  Making  inquiries  of  third  parties  as 
to  their  interest  in  engaging  in  a 
transaction  with  anoAer  party; 

(3)  Introducing  and  referring  potential 
parties  to  each  other; 

(4)  Arranging  contacts  and  meetings 
between  interested  parties; 

(5)  Conveying  expressions  of  interests, 
bids,  offers,  orders,  and  confirmations 
relating  to  a  transaction  between  third 
parties;  and 

(6)  Transmitting  information 
concerning  products  and  ser\'ices  to 
potential  parties  in  connection  with  the 
activities  described  in  paragraphs  (1) 
through  (5)  above,  such  as  transmitting 
to  a  buyer  information  concerning  the 
products  and  services  offered  by  a  seller 


^The  Board  notes  that  a  financial  holding 
company  is  permitted  to  act  as  a  finder  for  financial 
products  and  services  as  part  of  other  permissible 
financial  activities.  For  example,  a  financial  holding 
company  may  act  as  a  finder  in  the  purchase  and 
sale  of  securities  under  authority  to  act  as  a 
securities  broker  under  S  22.5.86(3)  of  Regulation  V, 
or  act  as  a  finder  in  the  purchase  and  sale  of 
insurance  products  as  an  insurance  agent  under 
§  22,'i.86(c)  of  Regulation  Y. 


or  transmitting  to  a  seller  the  product 
preferences  of  a  buyer. 

Some  commenters  requested  that  the 
Board  clarify  that  a  finder  may  act 
through  a  variety  of  media,  including 
through  electronic  means  (such  as  the 
Internet)  or  non-electronic  means.  The 
final  rule  explicitly  provides  that  a 
finder  may  act  through  any  means  and 
also  clarifies  that  a  finder  may  perform 
one.  all,  or  any  combination  of  the 
permissible  finder  services  described  in 
the  rule. 

A  few  commenters  contended  that  the 
Board  should  expand  the  rule  to  allow 
a  finder  to  transmit  or  exchange  any 
type  of  information  between  anv  parties. 
The  final  rule  authorizes  financial 
holding  companies  to  transmit  anv  tvpe 
of  information  between  potential  parties 
to  a  transaction,  including  information 
about  the  buyer  and  seller  and  the 
products  and  services  sought  or  offered 
by  the  buyer  or  seller,  so  long  as  the 
information  is  related  to  the  proposed 
transaction.  The  Board  believes  that  it  is 
not  appropriate  to  expand  this  authority 
to  allow  a  finder  to  transmit  between 
parties  information  that  is  not  related  to 
a  proposed  transaction.  Allowing 
financial  holding  companies  to  provide 
information  without  limit  goes  bevond 
what  is  necessary  to  bring  transacting 
parties  together  and  could  be 
interpreted  to  allow  a  financial  holding 
company  to  engage  in  nonfinancial 
activities,  such  as  operating  a 
newspaper. 

Section  225.86ld)(l)(ii)—What  Are 
Some  Examples  of  Finder  Senices? 

As  noted  above,  the  proposed  rule 
included  examples  of  specific  services 
that  a  finder  may  provide  under  the 
rule.  Commenters  generally  favored  the 
Board's  decision  to  include  examples  of 
permissible  finder  services  in  the  rule 
but  were  divided  on  the  issue  of 
whether  additional  examples  of 
permissible  finder  services  should  be 
provided.  A  number  of  commenters 
requested  that  the  Board  modifv  or 
clarify  certain  examples  included  in  the 
proposed  rule,  and  several  commenters 
requested  assurance  that  the  examples 
included  in  the  rule  were  not 
exhaustive. 

In  light  of  these  comments,  the  Board 
has  revised  and  reorganized  the 
examples  of  permissible  finder  activities 
included  in  the  rule  to  illustrate  more 
fully  the  breadth  of  the  rule.  The 
examples  included  in  the  final  rule 
illustrate  that  a  finder  mav: 

•  Host  an  electronic  marketplace 
Internet  web  site  that  provides  hypertext 
or  similar  links  to  the  web  sites  of  third 
party  buyers  or  sellers; 
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•  Host  the  Internet  web  site  of  a  buyer 
(or  seller)  that  provides  information 
concerning  the  buyer  (or  seller)  and  the 
products  or  services  it  seeks  to  buy  (or 
sell)  and  allows  sellers  (or  buyers)  to 
submit  expressions  of  interest,  bids, 
offers,  orders,  and  confirmations 
relating  to  such  products  or  services; 

•  Host  the  Internet  web  site  of  a 
government  or  government  agency  that 
provides  information  concerning  thf 
services  or  benefits  made  available  by 
the  government  or  government  agency, 
assists  persons  in  completing 
applications  to  receive  such  services  or 
benefits  from  the  government  or  agency, 
and  allows  persons  to  transmit  their 
applications  for  services  or  benefits  to 
the  government  or  agency; 

•  Operate  an  Internet  web  sife  that 
allows  multiple  buyers  and  sellers  to 
exchange  information  concerning  the 
products  and  services  that  they  are 
willing  to  purchase  or  sell,  locate 
potential  counterparties  for  transactions, 
aggregate  orders  for  goods  or  services 
with  those  made  by  other  parties,  and 
enter  into  transactions  between 
themselves;  and 

•  Operate  a  telephone  call  center  that 
provides  permissible  finder  services. 

The  rule  states  that  the  examples  of 
permissible  finder  services  included  in 
the  rule  are  illustrative  and  not 
exclusive.  Furthermore,  while  the  Board 
expects  that  financial  holding 
companies  likely  will  engage  in  finder 
activities  through  electronic  means, 
such  as  over  the  Internet  or  other 
electronic  networks,  a  finder  may  act 
through  any  means  available  so  long  as 
the  activity  complies  with  the 
requirements  of  the  rule.  Financial 
holding  companies  that  are  uncertain 
whether  a  proposed  activity  is  within 
the  scope  of  the  rule  may  contact 
Federal  Reserve  staff  to  discuss  the 
proposal. 

Section  225. 86(dl(ll(iii)— What 
Limitations  Are  Applicable  to  a 
Financial  Holding  Company  Acting  an  a 
Finder' 

The  rule  prevents  a  finder  from 
becoming  a  principal  in  the  underlying 
transaction  In  particular,  a  finder  may 
not  negotiate  for  or  bind  third  parties; 
acquire  or  take  title  to.  or  provide 
distribution  services  for.  products  and 
ser\'ices  offered  or  sold  through  the 
finder  service;  or  own  or  operate  real 
property  used  to  manufacture,  store, 
transport,  or  assemble  products  offered 
or  sold  bv  a  third  party. 

Several  commenters  requested  that 
the  Board  modify  or  eliminate  certain  of 
these  limitations.  For  example,  some 
commenters  requested  that  the  Board 
remove  the  restrictions  on  binding 


parties  or  negotiating  transactions  or, 
alternatively,  allow  a  financial  holding 
company  to  take  such  actions  within 
parameters  established  by  the  buyer  or 
seller.  A  few  commenters  also 
contended  that  the  Board  should  allow 
a  finder  to  acquire  an  ownership  interest 
in  products  as  a  "riskless  principal."  In 
addition,  some  commenters  asked  the 
Board  to  confirm  that  the  restrictions 
included  in  the  rule  would  not  prevent 
a  financial  holding  company  from 
operating  an  electronic  exchange  that 
provides  finder  services  and  that 
automatically  matches  bids  and  offers 
submitted  to  the  e.xchange.  and  that 
these  restrictions  would  not  apply  to  the 
conduct  of  financial  activities  that  a 
financial  holding  company  is  authorized 
to  engage  in  under  other  provisions  of 
Regulation  Y 

The  Board  has  carefully  reviewed  the 
limitations  included  in  the  proposed 
rule  in  light  of  the  comments  received. 
As  a  general  matter,  the  Board  continues 
to  believe  that  the  restrictions  included 
in  the  proposed  rule  are  appropriate  to 
ensure  that  a  finder  acts  only  as  an 
intermediary  in  providing  finder 
services  and  does  not  otherwise  become 
involved  in  impermissible  commercial 
activities.  The  Board  recognizes, 
however,  that  technological 
developments  in  communications, 
computing,  and  the  Internet  have  made 
the  intermediarv'  function  more 
important  and  that  further 
developments  in  these  areas  may  alter 
the  methods  and  manner  of  providing 
finder  services  The  Board  intends  to 
monitor  future  developments  in 
technology,  the  financial  services 
industn,-.  and  the  market  for  finder 
ser\'ices  and  to  review  periodically  the 
limits  in  the  rule  to  determine  whether 
such  limits  continue  to  be  necessary  or 
appropriate. 

For  the  foregoing  reasons,  the  final 
rule  continues  to  provide  that  a  finder 
mav  act  only  as  an  intermediarv-  and 
may  not  bind  any  buyer  or  seller  to  the 
terms  of  a  specific  transaction  or 
negotiate  the  terms  of  a  specific 
transaction  on  behalf  of  a  buyer  or 
seller.  In  response  to  comments,  the 
final  rule  clarifies  that  these  restrictions 
do  not  prevent  a  finder  from 
establishing  rules  of  general 
applicability  governing  the  use  and 
operation  of  the  finder  service.  These 
operating  rules  may,  for  example, 
establish  the  parameters  under  which 
buyers  and  sellers  may  submit  bids  and 
offers  to  the  finder  service  and  the 
circumstances  under  which  the  finder 
service  will  match  bids  and  offers 
submitted  by  buyers  and  sellers. 
Similarlv,  the  finder  may  establish  rules 
of  general  applicability  that  go\'ern  the 


manner  in  which  buyers  and  sellers 
bind  themselves  to  the  terms  of  a 
specific  transaction  entered  into  through 
the  finder  service.  Under  these 
provisions,  a  financial  holding  company 
may  establish  and  operate  an  electronic 
exchange  that  assists  buyers  and  sellers 
to  locate  potential  counterparties, 
matches  buyers  and  sellers  that  submit 
bids  and  offers  within  specified  ranges 
established  by  the  rules  of  the  exchange, 
and  requires  buyers  and  sellers  to  accept 
transactions  matched  through  the 
exchange. 

The  proposed  rule  also  stated  that  the 
proposal  did  not  prevent  a  financial 
holding  company  from  arranging  for 
buyers  that  use  its  finder  services  to 
receive  preferred  terms  from  sellers  so 
long  as  the  terms  are  not  negotiated  as 
part  of  any  individual  transaction,  are 
made  available  to  broad  categories  of 
customers,  and  are  provided  by  the 
seller  and  not  the  financial  holding 
company.  Commenters  generally 
supported  this  provision  and  it  is 
retained  in  the  final  rule. 

The  final  rule  does  not  authorize  a 
financial  holding  company  to  take  title 
to,  or  acquire  or  hold  an  ownership 
interest  in,  any  product  or  ser\'ice 
offered  or  sold  through  the  finder 
service  or  provide  distribution  services 
for  physical  products  or  services  offered 
or  sold  through  such  service.  In 
addition,  a  financial  holding  company 
may  not  own  or  operate  any  real  or 
personal  property  that  is  used  for  the 
purpose  of  manufacturing,  storing, 
transporting,  or  assembling  physical 
products  offered  or  sold  by  third  parties, 
or  that  serves  as  a  physical  location  for 
the  physical  purchase,  sale,  or 
distribution  of  products  or  services 
offered  or  sold  by  third  parties.  These 
limitations  are  consistent  with  the 
limited  role  of  a  finder  as  an 
intermediary  and  distinguish  a  finder, 
for  example,  from  a  company  that  owns 
or  operates  a  physical  shopping  mall, 
retail  store,  a  manufacturing  plant,  a 
product  distribution  center,  or  a 
transport  or  trucking  company. 

Acting  Asa  Real  Estate  Agent  or  Broker 

The  proposed  rule  did  not  authorize 
a  financial  holding  company  to  engage 
in  any  activity  that  would  require  the 
companv  to  register  or  obtain  a  license 
as  a  real  estate  agent  or  broker  under 
applicable  law.  While  some  commenters 
supported  this  provision,  others 
requested  that  the  Board  remove  the 
provision  from  the  rule  or  amend  the 
rule  to  only  prohibit  financial  holding 
companies  from  engaging  in  "general" 
real  estate  agency  or  brokerage  activities 
under  the  rule. 
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The  Board  has  not  to  date  determined 
whether  real  estate  agency  or  brokerage 
activities  are  financial  in  nature  or 
incidental  to  financial  activities  and, 
thus,  permissible  for  financial  holding 
companies.  The  Board  has  received  a 
request  to  determine  that  real  estate 
agency  and  brokerage  services  are 
financial  in  natiu«  and  separately  has 
requested  public  comment  on  a 
proposal  that  would  find  those  activities 
to  be  financial  in  nature  or  incidental  to 
a  financial  activity .■•  Accordingly,  the 
final  rule  retains  the  limitation  that 
prohibits  a  financial  holding  company 
from  engaging  in  activities  that  require 
licensing  or  registration  as  a  real  estate 
broker.  5 

Other  Authorities  Not  Affected 

As  noted  above,  several  commenters 
were  imcertain  whether  the  limits 
included  in  the  rule  applied  to  or 
restricted  the  conduct  of  other  financial 
activities  that  a  financial  holding 
company  is  authorized  to  conduct.  The 
Board  confirms  that  authorization  to  act 
as  a  finder  is  in  addition  to,  and 
separate  from,  the  authority  that  a 
financial  holding  company  has  imder 
other  provisions  of  Regulation  Y  to 
conduct  other  financial  activities.  The 
restrictions  contained  in 
§  225.86(d)(l)(iii)  apply  only  to  the 
finder  activities  conducted  by  a 
financial  holding  company  under 
§  225.86(d)  of  Regulation  Y.  These 
limitations  do  pot  restrict  or  otherwise 
limit  the  manner  in  which  a  financial 
holding  company  may  conduct  other 
activities  that  are  permissible  for  a 
financial  holding  company,  such  as 
securities  brokerage,  insurance  agency, 
investment  advisory,  or  leasing 
activities. 

In  this  regard,  a  financial  holding 
company  that  acts  as  a  finder  for  a  buyer 
or  seller  may  also  provide  the  buyer  or 
seller  any  combination  of  other  services 
that  are  permissible  imder  Regulation  Y 
so  long  as  the  finder  and  other  services 
are  provided  in  accordance  with  any 
applicable  limitations  under  the  rule 
and  Regulation  Y.  For  example,  a  finder 
for  a  merchant  may,  in  addition  to 
acting  as  finder,  make,  acquire,  broker, 
or  service  loans  or  other  extensions  of 


*  Published  in  the  December  21,  2000,  issued  of 
the  Federal  Register. 

'  One  conunenter  requested  that  the  Board  clarify 
that  the  rule  does  not  preempt  any  applicable  state 
insurance  or  mortgage  solicitation  licensing 
requirements.  This  rule  represents  a  determination 
that  finder  acti\-ities  are  permissible  activities  for 
financial  holding  companies  and  does  not  represent 
an  attempt  by  the  Board  to  preempt  applicable  state 
law.  This  rule  does  not  address  whether  other 
federal  law,  such  as  section  104  of  the  GLB  Act  (15 
U.S.C.  §6701),  may  limit  the  applicability  of  state 
law  in  specific  situations. 


credit  to  or  for  the  merchant  or  the 
merchant's  customers;  provide  the 
merchant  with  check  verification,  check 
guaranty,  collection  agency  and  credit 
bureau  services;  provide  financial 
investment  advice  to  the  merchant  or 
the  merchant's  customers  within  the 
parameters  of  Regulation  Y;  act  as  a 
certification  authority  for  digital 
signatures  and  thereby  authenticate  the 
identity  of  persons  conducting  business 
with  the  merchant  over  electronic 
networks;  and  process  and  transmit 
financial,  economic,  and  banking  data 
on  behalf  of  the  merchant,  such  as  by 
processing  the  merchant's  accounts 
receivables  and  debit  and  credit  card 
transactions,  providing  the  merchant 
with  bill  payment  and  billing  services, 
and  processing  order,  distribution, 
accounting,  settlement,  collection  and 
payment  information  for  the  merchant's 
transactions,  s 

Furthermore,  a  financial  holding 
company  may  market  and  provide  its 
own  financial  products  and  services  in 
conjunction  with  acting  as  a  finder  for 
buyers  and  sellers  of  nonfinancial 
products  and  services.  For  example,  a 
financial  holding  company  may  use  its 
finder  service  to  promote  the  company's 
own  products  and  services  and.  in 
connection  with  that  activity,  may 
negotiate  on  its  owrn  behalf  and  bind 
itself  to  transactions. 

Section  225.86(d)(l)[iv)—What 
Disclosures  Are  Required? 

The  proposed  rule  required  a  finder  to 
distingxiish  the  products  and  services 
offered  by  the  financial  holding 
company  from  the  products  and  services 
offered  through  the  finder  service  by  a 
third  party.  A  number  of  commenters 
supported  this  disclosure  requirement 
as  an  appropriate  means  of  limiting 
potential  customer  confusion  and 
reputational  risk  to  financial  holding 
companies.  Some  commenters  requested 
that  the  Board  provide  additional 
guidance,  such  as  sample  disclosure 
clauses,  illustrating  how  a  financial 
holding  company  could  comply  with 
the  rule's  disclosure  requirements. 

The  final  rule  continues  to  require 
that  a  finder  distinguish  the  products  or 
services  offered  by  the  financial  holding 


eSee  12  CFR  225.28(b)(1)  (extending  credit  and 
servicing  extensions  of  credit):  (b)(2)(iii).  (iv).  and 
(v)  (credit  bureau,  check  guaranty,  check 
verification,  collection  agency  and  credit  bureau 
services);  (b)(6)  (financial  and  investment  advice); 
12  CFR  225.86(a)(2)  (certification  authority  for 
digital  signatures);  and  12  CFR  225.28(b)(i4),  Banc 
One  Corporation,  Inc..  83  Federal  Reserve  Bulletin 
602  (1997);  Royal  Bank  of  Canada.  83  Federal 
Reserve  Bulletin  135  (1997);  Compagnie  Financierf 
de  Paribas,  82  Federal  Reser\'e  Bulletin  348  (1996) 
(financial  data  processing  and  data  transmission 
services). 


company  from  those  offered  by  a  third 
party  through  the  finder  service. 
Because  a  financial  holding  company 
may  act  as  a  finder  for  third  parties 
through  varied  technological  means  and 
in  a  wide  variety  of  circumstances,  the 
Board  has  determined  not  to  identify 
specific  disclosures  that  must  or  could 
be  provided  by  financial  holding 
companies.  The  Board  expects  financial 
holding  Companies  to  provide 
disclosures  that,  given  the  medium 
employed  and  type  of  buyers  and  sellers 
using  the  service  (e.g.,  consumers  or 
corporations),  are  reasonably  designed 
to  ensure  that  users  are  not  led  to 
believe  that  the  financial  holding 
company  is  providing  the  products  or 
services  offered  or  sold  by  third  parties 
through  the  finder  service.  A  financial 
holding  company  could  provide  such 
notice  by  identifying  through 
appropriate  means  those  products  or 
services  that  are  offered  or  sold  by  the 
financial  holding  company  (with  a 
corresponding  notice  that  all  other 
products  or  services  are  provided  by 
third  parties),  or  by  identifying  those 
products  or  services  that  are  offered  and 
sold  by  third  parties  and  not  by  the 
financial  holding  company.  Financial 
holding  companies  are  encouraged  to 
tailor  the  content  and  presentation  of 
their  disclosures  to  suit  the  specific  type 
of  finder  service  they  are  providing,  the 
Board  intends  to  monitor  the  disclosure 
practices  of  financial  holding  companies 
and  may  provide  additional  guidance, 
such  as  identifying  best  practices  in  this 
area,  as  it  gains  experience  with  the 
finder  activities  of  financial  holding 
companies. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  the  Board  is  required  to 
conduct  an  analysis  of  the  effect  this 
final  rule  would  have  on  small 
institutions.  The  rule  authorizes  all 
financial  holding  companies  regardless 
of  their  size  to  engage  in  a  new 
activity — that  of  acting  as  a  finder. 
Moreover,  the  rule  enables  such 
companies  to  commence  the  new 
activity  by  using  the  streamlined  post- 
transaction  notice  procedure  authorized 
by  the  GLB  Act,  which  is  the  least 
burdensome  notice  procedure  available 
to  a  financial  holding  company.  This 
rule  therefore  should  enhance  the 
ability  of  financial  holding  companies, 
including  small  ones,  to  compete  with 
other  providers  of  financial  services  in 
the  United  States  and  to  respond  to 
technological  and  other  changes  in  the 
marketplace  in  which  financial  holding 
companies  compete.  Moreover,  the 
comments  received  by  the  Board  did  not 
indicate  that  the  rule  would  impose  a 
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burden  on  financial  holding  companies 
of  any  size. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperw.ork 
Reduction  .\ct  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  .Appendix  A.l).  the  Board 
reviewed  the  rule  under  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget  (■OMB").  The 
Board  mav  not  conduct  or  sponsor,  and 
an  organization  is  not  required  to 
respond  to.  this  information  collection 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  is  7100-0292 

A  financial  holding  company  may 
engage  in  the  finder  activities 
authorized  by  this  rule  by  providing  a 
post-transaction  notice  in  accordance 
with  ^  225.87  of  Regulation  Y.  This 
information  is  mandatory  to  evidence 
compliance  with  the  requirements  of  the 
GLB  Act  and  Regulation  Y.  and  the 
burden  of  the  post-transaction  notice 
requirement  was  reviewed  in 
connection  with  the  Board's  adoption  of 
«^  225.87. 

In  addition,  this  rule  requires  a  finder 
to  distinguish  the  products  and  services 
offered  by  the  financial  holding 
companv  from  those  offered  by  a  third 
partv  through  the  finder  service 
Provision  of  such  disclosures,  although 
not  contained  in  a  submission  to  the 
Board,  does  constitute  a  collection  of 
paperwork  under  the  Paperwork 
Reduction  Act.  Financial  holding 
companies,  of  which  there  are 
approximately  450.  are  the  respondents/ 
recordkeepers  Board  staff  anticipates 
that  the  majority  of  the  burden  on 
financial  holding  companies  will  be  a 
one-time  burden  in  the  first  year  a 
companv  engages  in  the  finder  activity, 
when  the  financial  holding  company 
must  develop  a  mechanism  to 
distinguish  the  products  and  services 
offered  by  the  financial  holding 
companv  from  those  offered  by  a  third 
party  through  the  finder  service.  The 
estimated  one-time  burden  to  develop 
such  disclosures  is  one  hour.  Although 
financial  holding  companies  may 
update  their  disclosures  periodically, 
this  will  be  a  negligible  burden  on  them. 
It  is  estimated  that  there  will  be  50 
financial  holding  companies  required  to 
comply  with  the  post-transaction  notice 
with  an  average  of  1  update  per 
respondent  each  year.  Therefore  the 
total  amount  of  annual  burden  is 
estimated  to  be  50  hours. 

Board  staff  estimates  that  there  would 
be  nominal  start  up  costs  associated 
with  modifying  the  operations  of  the 
financial  holding  company's  finder 
service  to  provide  this  notice  Thus, 


there  is  estimated  to  be  no  annual  cost 
burden  over  the  annual  hour  burden. 

Because  the  disclosures  would  be 
maintained  at  and  provided  by  financial 
holding  companies  and  the  disclosures 
are  not  submitted  to  the  Federal  Reserve 
System,  no  issue  of  confidentiality 
arises  under  the  Freedom  of  Information 
Act.  The  Board  has  a  continuing  interest 
in  the  publics  opinions  of  its 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
mav  be  sent  to:  Jennifer  I.  Johnson. 
Secreiarv,  Board  of  Governors  of  the 
Federal  Reserve  Svstem,  20th  and  C 
Streets,  N\V..  VVa.shington,  DC  20551: 
and  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(7100-0292).  Washington.  DC  20503. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  Banking,  Federal 
Reserve  System,  Holding  companies, 
Reporting  and  recordkeeping 
requirements.  Securities. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  the  Board  amends  12  CFR 
part  225  as  follows: 

PART  225-BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
c:untinues  to  read  as  follows: 

Authority:  12  U.S.C.  1817{j)(13).  1818. 
]H2HU<].  IttHi,  lH.11p-1.  1843(c)(8).  1843(k). 
1844(b).  m72()).  3106,  3108,  3310.  3331- 
3351.  3907,  rfnd  3909. 

2  Section  225  86  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  22S.86    What  activities  are  permissible  for 
financiai  holding  companies? 

*         «         •  •         * 

(d)  Activities  determined  to  be 
financial  in  nature  or  incidental  to 
financial  activities  by  the  Board — (1) 
Acting  as  a  finder— Aciing  as  a  finder  in 
bringing  together  one  or  more  buyers 
and  sellers  of  any  product  or  service  for 
transactions  that  the  parties  themselves 
negotiate  and  consummate. 

(i)  What  is  the  scope  of  finder 
actixities?  Acting  as  a  finder  includes 
providing  any  or  all  of  the  following 
services  through  any  means — 

(A)  Identifying  potential  parties, 
making  inquiries  as  to  interest, 
introducing  and  referring  potential 
parties  to  each  other,  and  arranging 


contacts  between  and  meetings  of 
interested  parties; 

(B)  Conveying  between  interested 
parties  expressions  of  interest,  bids, 
offers,  orders  and  confirmations  relating 
to  a  transaction;  and 

(C)  Transmitting  information 
concerning  products  and  services  to 
potential  parties  in  connection  with  the 
activities  described  in  paragraphs 
(d)(l)(i)(A)  and  (B)  of  this  section. 

(ii)  What  are  some  examples  of  finder 
sen-ices''  The  following  are  examples  of 
the  services  that  may  be  provided  by  a 
finder  when  done  in  accordance  with 
paragraphs  (d)(l){iii)  and  (iv)  of  this 
section.  These  examples  are  not 
exclusive. 

(A)  Hosting  an  electronic  marketplace 
on  the  financial  holding  company's 
Internet  web  site  by  providing  hypertext 
or  similar  links  to  the  web  sites  of  third 
partv  buyers  or  sellers. 

(B)  Hosting  on  the  financial  holding 
company's  servers  the  Internet  web  site 
of— 

(1)  A  buyer  (or  seller)  that  provides 
information  concerning  the  buyer  (or 
seller)  and  the  products  or  services  it 
seeks  to  buy  (or  sell)  and  allows  sellers 
(or  buyers)  to  submit  expressions  of 
interest,  bids,  offers,  orders  and 
confirmations  relating  to  such  products 
or  services;  or 

[2]  A  government  or  government 
agency  that  provides  information 
concerning  the  services  or  benefits  made 
available  by  the  goverrmicnt  or 
goverimient  agency,  assists  persons  in 
completing  applications  to  receive  such 
services  or  benefits  from  the  government 
or  agency,  and  allows  persons  to 
transmit  their  applications  for  services 
or  benefits  to  the  government  or  agency. 

(C)  Operating  an  Internet  web  site  that 
allows  multiple  buyers  and  sellers  to 
exchange  information  concerning  the 
products  and  services  that  they  are 
willing  to  purchase  or  sell,  locate 
potential  counterparties  for  transactions, 
aggregate  orders  for  goods  or  services 
with  those  made  by  other  parties,  and 
enter  into  transactions  between 
themselves. 

(D)  Operating  a  telephone  call  center 
that  provides  permissible  finder 
services. 

(iii)  What  limitations  are  applicable  to 
a  financial  holding  company  acting  as 
a  finder? 

(A)  A  finder  may  act  only  as  an 
intermediary  between  a  buyer  and  a 
seller. 

(B)  A  finder  may  not  bind  any  buyer 
or  seller  to  the  terms  of  a  specific 
transaction  or  negotiate  the  terms  of  a 
specific  transaction  on  behalf  of  a  buyer 
or  seller,  except  that  a  finder  may — 
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( 1 )  Arrange  for  buyers  to  receive 
preferred  terms  from  sellers  so  long  as 
the  terms  are  not  negotiated  as  part  of 
any  individual  transaction,  are  provided 
generally  to  customers  or  broad 
categories  of  customers,  and  are  made 
available  by  the  seller  (and  not  by  the 
financial  holding  company);  and 

(2)  Establish  rules  of  general 
applicability  governing  the  use  and 
operation  of  the  finder  service, 
including  rules  that — 

(j)  Govern  the  submission  of  bids  and 
offers  by  buyers  and  sellers  that  use  the 
finder  service  and  the  circumstances 
under  which  the  finder  service  will 
match  bids  and  offers  submitted  by 
buyers  and  sellers;  and 

Ui)  Govern  the  manner  in  which 
buyers  and  sellers  may  bind  themselves 
to  the  terms  of  a  specific  transaction. 

(C)  A  finder  may  not — 

{1)  Take  title  to  or  acquire  or  hold  an 
ownership  interest  in  any  product  or 
service  offered  or  sold  through  the 
finder  service; 

[2]  Provide  distribution  services  for 
physical  products  or  services  offered  or 
sold  through  the  finder  service;    . 

(.3)  Own  or  operate  any  real  or 
personal  property'  that  is  used  for  the 
purpose  of  manufacturing,  storing, 
transporting,  or  assembling  physical 
products  offered  or  sold  by  third  parties; 
or 

(4)  Own  or  operate  any  real  or 
personal  property  that  serves  as  a 
physical  location  for  the  physical 
purchase,  sale  or  distribution  of 
products  or  services  offered  or  sold  by 
third  parties. 

(D)  A  finder  may  not  engage  in  any 
activity  that  would  require  the  company 
to  register  or  obtain  a  license  as  a  real 
estate  agent  or  broker  luider  applicable 

law. 

(iv)  What  disclosures  are  required?  A 
finder  must  distinguish  the  products 
and  services  offered  by  the  financial 
holding  company  from  those  offered  by 
a  third  party  through  the  finder  service, 

(2)  (Reserved] 

December  19,  2000. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 
lennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  00-32747  Filed  12-21-00;  8:45  am] 

BILUNG  COOE  6210-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-19-AD;  Amendment 
39-12049;  AD  2000-26-02] 

RiN2120-AA64 

Airworthiness  Directives;  Eurocopter 
Deutschland  Model  EC135  PI  and  T1 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
that  applies  to  Eurocopter  Deutschland 
Model  EC135  Pi  and  Tl  helicopters. 
That  AD  currently  requires  visual  and 
dye-penetrant  inspections  for  a  cracked 
stator  blade  of  the  fenestron  tail  rotor 
(tail  rotor).  That  AD  also  requires  either 
stop  drilling  a  cracked  blade  or.  as 
necessary,  replacing  an  unairworthy 
stator  blade  with  an  airworthy  stator 
blade.  This  amendment  requires 
replacing  the  existing  stator  blade 
assembly  with  a  new  stator  blade 
assembly  that  incorporates  a  reinforced 
base  and  modified  riveting  and  limits 
the  applicability  to  certain  serial 
numbered  tail  booms.  This  amendment 
is  prompted  by  additional  reports  of 
cracked  stator  blades  of  the  tail  rotor. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  tail 
rotor  and  subsequent  loss  of  control  of 
the  helicopter. 

EFFECTIVE  DATE:  January  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke,  Aviation  Safety 
Engineer,  FAA.  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff.  2601 
Meacham  Blvd.,  Fort  Worth.  Texas 
76137,  telephone  (817)  222-5116.  fax 
(817)  222-5961, 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-20-13. 
Amendment  39-10240  (62  FR  65198), 
which  is  applicable  to  Eurocopter 
Deutschland  Model  EC135  Pi  and  Tl 
helicopters,  was  published  in  the 
Federal  Register  on  September  18.  2000 
(65  FR -56276),  That  action  proposed  to 
require  replacing  any  stator  blade 
assembly,  part  number  (P/N)  L 
535A4201  052.  with  a  stator  blade 
assembly,  P/N  L  535A4201  053,  that 
incorporates  a  reinforced  base  and 
modified  riveting.  That  action  also 
proposed  limiting  the  applicability  to 
certain  serial  numbered  tail  booms. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  25  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  12 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
The  manufacturer  states  in  its  serxice 
bulletin  that  parts  and  labor  will  be 
furnished  at  no  cost.  Based  on  that 
information,  there  is  no  cost  impact 
from  the  AD  on  U.S.  operators. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenmient  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.'  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  FAA,  Office  of  the 
Regional  Counsel.  Southwest  Region. 
2601  Meacham  Blvd..  Room  663,  Fort 
Worth,  Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  ^Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


80742  Federal  Register/ Vol.  65.  No.  247 /Friday.  December  22.  2000 /Rules  and  Regulations 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  3^10240  (62  FR 
65198,  December  11,  1997).  and  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  39-12049,  to  read  as 
follows: 

2000-26-02     Eurocopter  Deutschland: 

.Amendment  39-12049.  Docket  No  J00(.>- 

SVV-19-.AD  Supersedes  .\D  97-20-13. 

Amendment  39-10240.  Docket  No.  97- 

SW-46-.\D 

Applicability  Model  EC:i3=i  Pi  and  Tl 
helicopters,  with  tail  boom  serial  number 
EVL  001  through  EVL  04.5.  installed, 
certificated  in  any  category. 

Note  1:  This  .\D  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.\D.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .^D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .\D:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  90  days, 
unless  accomplished  previously 

To  prevent  failure  of  the  stator  blades  of 
the  fenestron  tail  rotor  and  subsequent  loss 
of  control  of  the  helicopter,  aicomplish  the 
following: 

(a)  Replace  stator  blade  assembly,  part 
number  (P'N)  L  535A4201  052,  with  stator 
blade  assembly.  PN  L  535.A4201  053. 

(bl  ,\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  may  be 
used  if  approved  by  the  Manager  Regulations 
Group.  Rotorcraft  Directorate  Operators  shall 
submit  their  requests  through  an  F.A.A 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .-KD,  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21197  and  21  199 
of  the  Federal  .\viation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
.\D  can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
lanuarj- 26.2001. 

Issued  in  Fort  Worth.  Texas,  on  December 
11.  2000. 
Henry  A.  Armstrong, 

Manager.  Rotorcraft  Directorate.  Aircraft 

Certification  Senice. 

[FR  Doc.  00-32553  Filed  12-21-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-65-AD;  Aniendment 
39-12048:  AD  2000-26-01] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
Deutschland  GMBH  Model  BO-105CB- 
5  and  BO-105CBS-5  Helicopters 

agency:  Federal  Aviation 
Administration.  DOT 
action:  Final  rule. 


summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
that  applies  to  Eurocopter  Deutschland 
GMBH  (ECD)  Model  BO-105CB-5  and 
B(3-105CBS-5  helicopters.  That  AD 
currentlv  requires,  before  further  flight, 
creating  a  component  log  card  or 
equivalent  record  and  determining  the 
calendar  age  and  number  of  flights  on 
each  tension-torsion  (TT)  strap.  This 
amendment  requires  before  further 
flight,  establishing  a  life  limit  for  certain 
main  rotor  TT  straps.  This  amendment 
is  prompted  by  a  need  to  establish  a  life 
limit  for  certain  TT  straps  because  of  an 
accident  in  which  a  main  rotor  blade 
(blade)  separated  from  an  ECD  Model 
MBB-BK  117  helicopter  due  to  fatigue 
failure  of  a  TT  strap.  The  same  part- 
numbered  TT  strap  is  used  on  the  ECD 
Model  BO-105  helicopters.  The  actions 
specified  by  »his  AD  are  intended  to 
prevent  fatigue  failure  of  a  TT  strap,  loss 
of  a  blade,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  January  26,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  26, 
2001 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053^00.5,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
mav  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region.  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harrison,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate. 
Rotorcraft  Standards  Staff.  Fort  Worth. 
Texas  76193-0110,  telephone  (817) 
222-5128. fax  (817)  222-5961. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  99-24-05. 
Amendment  39-11429  (64  FR  62973. 
November  18,  1999).  applicable  to  ECD 
Model  BO-105CB-5  and  BO-105CBS-5 
helicopters,  was  published  in  the 
Federal  Register  on  March  13.  2000  (65 
FR  13251).  That  action  proposed  to 
require  establishing  a  life  limit  effective 
January  1.  2001.  for  the  TT  straps  of  120 
months  or  25,000  flights,  whichever 
occurs  first. 

After  the  issuance  of  that  Notice  of 
Proposed  Rulemaking  (NPRM),  the  FAA 
reevaluated  the  proposed  requirements 
and  determined  that  establishing  a  life 
limit  on  the  TT  straps  should  be 
accomplished  before  further  flight  and 
not  by  January  1,  2001,  as  earUer 
indicated.  The  FAA  also  determined 
that  the  graduated  inspection  criteria 
and  the  accompanying  TT  strap  life 
limits  specified  in  the  current  AD  are  no 
longer  necessary  if  the  proposed  life 
limit  is  established. 

Since  those  changes  expanded  the 
scope  of  the  original  NPRM,  the  FAA 
determined  that  it  was  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment  and  published  a  Supplemental 
NPRM  (SNPRM)  on  September  20,  2000 
(65  FR  56817).  The  SNPRM  revised  the 
NPRM  by  proposing  to  require  that  you 
establish  a  life  limit  for  certain  main 
rotor  TT  straps  before  further  flight 
instead  of  by  January  1,  2001,  as 
indicated  in  the  previous  proposal.  The 
SNPRM  also  proposed  removing  some 
of  the  requirements  that  were  proposed 
previously. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  200 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  16  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $10,400  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $2,272,200. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
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levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  wle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11429  (64  FR 
62973,  November  18,  1999),  and  by 
adding  a  new  airworthiness  directive    • 
(AD),  Amendment  39-12048,  to  read  as 
follows: 

2000-26-01    Eurocopter  Deutschland 

GMBH:  Amendment  39-12048.  Doclcet 
No.  99-SW-65-AD.  Supersedes  AD  99- 
24-05,  Amendment  39-11429,  Docket 
No.  99-SW-58— AD. 
Applicability:  Model  BO-105  CB-5,  and 

BO-105CBS-5  helicopters,  certificated  in  anv 

category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 


repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  a  tension- 
torsion  (TT)  strap,  loss  of  a  main  rotor  blade 
(blade),  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Before  further  flight: 

(1)  Remove  TT  straps,  part  number  (P/N) 
2604067  (Bendix)  or  Jl 7.^22-1  (Lord),  from 
service  or  re-identify  them  as  P/N  117-14110 
or  117-14111,  respectively,  in  accordance 
with  the  Accomplishment  Instructions, 
paragraph  2.B.I.2..  Eurocopter  Deutschland 
GMBH  Alert  Service  Bulletin  BO  105  No. 
ASB-BO  105-10-113,  Revision  2,  dated 
November  16.  1999  (ASB).  TT  straps,  P/N 
2604067  (Bendix)  or  Jl 7322-1  (Lord),  are  no 
longer  eligible  for  installation. 

(2)  Create  a  component  log  card  or 
equivalent  record  for  each  TT  strap. 

(3)  Review  the  histon.-  of  the  helicopter  and 
each  TT  strap.  Determine  the  age  since  initial 
installation  on  any  helicopter  (age)  and  the 
number  of  flights  on  each  TT  strap.  Enter 
both  the  age  and  the  number  of  flights  for 
each  TT  strap  on  the  component  log  card  or 
equivalent  record.  When  the  number  of 
flights  is  unknown,  multiply  the  number  of 
hours  time-in-service  (TIS)  by  5  to  determine 
the  number  of  flights. 

(4)  Remove  any  TT  strap  from  ser\ice  if  the 
total  hours  TIS  or  number  of  flights  and  age 
cannot  be  determined. 

(b)  Before  further  flight,  remove  anv  TT 
strap,  P/N  117-14110  or  117-14111,  that  has 
been  in  service  120  months  since  initial 
installation  on  anv  helicopter  or  accumulated 
25,000  flights  (a  fl'ight  is  a  takeoff  and  a 
landing).  Replace  the  TT  strap  with  an 
airworthy  TT  strap. 

(c)  This  AD  revises  the  Airworthiness 
Limitations  Section  of  the  maintenance 
manual  by  establishing  a  life  limit  for  the  TT 
strap.  P/N  117-14110  and  117-14111,  of  120 
months  or  25,000  flights,  whichever  occurs 
first. 

(d)  An  Alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  by  the  Manager.  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 

it  to  the  Manager,  Regulations  Group. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
7VD  can  be  accomplished. 

(f)  The  modification  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.I.2.,  Eurocopter 
Deutschland  GMBH  Alert  Service  Bulletin 
BO  105  No.  ASB-BO  105-10-11.3,  Revision 
2.  dated  November  16,  1999.  This 
incorporation  by  reference  was  approved  by 


the  Director  of  the  Federal  Register  in 
accordance  with  5  I'.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
.American  Eurocopter  Corporation.  2701 
Forum  Drive.  Grand  Prairie.  Texas  7505.3- 
4005.  telephone  (972)  641-3460.  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA.  Office  of  the  Regional  Counsel. 
Southwest  Region.  2601  Meacham  Blvd., 
Room  663.  Fort  Worth,  Texas:  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
[anuan,-  26.  2001. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  the  Luftfahrt  Bundesamt  (Federal  Republic 
of  Germany)  AD  1999-289/2.  dated 
September  1,  1999. 

Issued  in  Fort  Worth,  Texas,  on  December 
11.  2000. 

Henry  A.  Armstrong. 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

,  |FR  Doc.  00-32552  Filed  12-21-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121,125,135,  and  145 

[Docket  No.  FAA-2000-7952;  Amendment 
Nos.  121-279, 125-35, 135-77,  and  145-23] 

RIN  2120-AF71 

Service  Difficulty  Reports 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule:  delay  of  effective 
date, 

SUMMARY:  The  Federal  Aviation 

Administration  (FAA)  is  delaying  the 
effective  date  of  a  final  rule  that  amends 
the  reporting  requirements  for  air 
carriers  and  certificated  domestic  and 
foreign  repair  station  operators 
concerning  failures,  malfunctions,  and 
defects  of  aircraft,  aircraft  engines, 
systems,  and  components.  This  action 
was  prompted  by  questions  being  raised 
by  the  aviation  industn,-  on  the 
implementation  of  the  new 
requirements.  The  delay  will  allow  the 
FAA  to  develop  appropriate  guidance 
materials  and  disseminate  that 
information  to  the  aviation  industry. 
EFFECTIVE  DATE:  The  effective  date 
(Januarv-  16,  2001)  of  the  rule  amending 
14  CFR  parts  121.  125.  129.  and  145 
published  at  65  FR  56191.  September 
15.  2000.  is  delayed  until  July  16,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Jose 
Figueroa.  AFS-300,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591. 
telephone  202-267-3797. 


80744  Federal  Register / Vol.  65.  No.  247 /Friday.  December  22.  2000 /Rules  and  Regulations 


SUPPLEMENTARY  INFORMATION: 
Background 

The  FAA  requested  that  comments  on 
the  information  collection  requirements 
of  the  Service  Difficultv  Reporting  final 
rule  (65  PR  56191.  September  15,  2000) 
be  submitted  by  November  14.  2000. 
The  FAA  has  received  written 
comments  from  the  Air  Transport 
Association.  American  Airlines, 
Evergreen  International  Airlines,  and 
Pratt  &  Whitney,  raising  questions  on 
some  of  the  SDR  reporting  requirements 
and  indicating  the  potential  for 
duplicate  reporting  of  certain  failures, 
malfunctions,  and  defects. 

Also  one  commentator  has  requested 
that  the  FAA  delay  the  effective  date  of 
the  final  rule  until  the  FAA  has  resolved 
these  concerns. 

The  SDR  rule,  as  published,  has  an 
effective  date  of  January  16,  2001   The 
FAA  has  determined  that  it  will  need 
more  time  to  review  the  commenter's 
concerns  and  to  develop  and 
disseminate  guidance  that  will  assist  the 
industry-  in  complying  with  the  new 
rule.  Therefore  the  FAA  has  delayed  the 
effective  date  of  the  final  rule  until  luly 
16,  2001.  The  existing  rules  will  remain 
in  effect  until  the  new  effective  date. 

Since  this  delay  of  the  effective  date 
is  not  a  new  requirement  and  does  not 
impose  any  additional  burden,  1  find 
that  notice  and  public:  procedure 
thereon  are  unnecessary  and  that  good 
cause  exists  for  extending  the  effective 
date  on  less  than  30  days  notice. 

Issued  in  Washington.  DC.  on  December 
1=S.  2000 
[ane  F.  Garvey. 

Administrator 

!FR  Dor   00-12=il0  Filed  12-21-00:  8:45  dm] 
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DEPARTMENT  OF  STATE 

22  CFR  Part  42 
[Public  Notice  3515] 

Bureau  of  Consular  Affairs;  Visas: 
Immigrant  Religious  Worlcers 

AGENCY:  Bureau  of  Consular  Affairs. 

DOS. 

action:  Final  rule. 

SUMMARY:  This  rule  amends  the 

Department  of  State's  existing  regulation 
regarding  the  validity  of  an  immigrant 
visa  issued  to  an  alien  worker  coming  to 
the  United  States  to  perform  work  in  a 
religious  occupation  or  vocation.  Tht! 
current  regulation  permits  validity  of 
those  visas  only  until  September  30. 
2000.  This  rule  amends  the  regulation  to 


extend  the  program  until  September  30. 
2003.  The  amendment  is  necessitated  by 
a  change  in  the  authorizing  statute. 
EFFECTIVE  DATE:  December  22,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom,  Legislation  and 
Regulations  Division,  Visa  Services, 
(202) 663-1204. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Background  of  This 
Regulation? 

Immigration  Act  of  1990 

Sec,  151  of  the  Immigration  Act  of 
1990  (IMMACT  90).  Pub.  L.  101-649, 
amended  INA  101(a){27)(C)  by  adding  a 
new  category  of  special  immigrant  visas 
for  aliens  who  will  work  in  a  religious 
occupation  or  vocation  for  a  religious 
organization  in  a  professional  or  other 
capacity  Unlike  the  provision  for 
special  immigrant  ministers  of  religion, 
which  does  not  contain  a  sunset 
provision,  the  provisions  for  religious 
workers  (as  defined  under  INA 
101(a)(27)(C:)(ii)(II)and(III)).  as 
originally  enacted,  required  religious 
workers  to  seek  to  enter  the  United 
States  before  Octf)ber  1,  1994. 

Immigration  and  Nationality  Technical 
Corrections  Act  of  1994 

On  October  25,  1994.  sec.  214  of  the 
Immigration  and  Nationality  Technical 
Corrections  Act  of  1994  (Pub.  L.  103- 
416)  amended  INA  101(a)(27)(C)(ii)  to 
extend  the  sunset  date  to  before  October 
1.  1997. 

Religious  Workers  Act  of  1997 

Sec.  1  of  the  Religious  Workers  Act  of 
1997,  Pub.  L.  10.5-54  further  e.xtended 
the  deadline  for  special  immigrant 
religious  workers  to  enter  the  United 
States  until  before  October  1.  20G0. 

Religious  Workers  Act  of  2000 

On  November  1.  2000.  the  President 
signed  the  Religious  Workers  Act  of 
2000  (Pub.  L.  106^09),  extending  the 
program  for  three  additional  years 
through  September  30,  2003. 

Final  Rule 

How  Is  the  Department  Amending  Its 
Regulation? 

This  rule  amends  22  CFR 
42,32(d)(l)(ii)  by  changing  the  date  from 
September  30,  2000  to  September  30, 
2003  to  conform  to  the  statutory 
requirements  of  the  Religious  Workers     , 
Act  of  2000. 

Administrative  Procedure  Act 

The  Department's  implementation  of 
this  regulation  as  a  final  rule  is  based 
upon  the  "good  cause"  exceptions 
found  at  5  U.S.C.  553(b)(B)  and  (d)(3). 


As  the  amendment  to  the  regulation 
provides  a  benefit  to  aliens  by  extending 
the  special  immigrant  religious  worker 
program  for  an  additional  three  years, 
the  Department  has  determined  that  it  is 
unnecessary  to  publish  a  proposed  rule 
or  to  solicit  comments  from  the  public. 
In  view  of  this  benefit  and  since  the 
current  validity  date  has  already 
expired,  the  rule  will  be  made  effective 
immediately  upon  publication  in  the 
Federal  Register. 

Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulator\' 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  anv  year  and  it  will  not  significantly 
or  uniquely  affect  small  goverrmients. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation.  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule,  to  be  a  "significant 
regulatory-  action"  under  Executive 
Order  12866.  section  3(f).  Regulatory 
Planning  and  Review,  and  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  under  section  6(a)(3)(A). 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
govermnent  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient.  Therefore,  in 
accordance  with  section  6  of  Executive 
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Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements.  The  information 
collection  requirement  (Form  OF-156) 
contained  by  reference  in  this  rule  was 
previously  approved  for  use  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

List  of  Subjects  in  22  CFR  Part  42 

Aliens,  Immigration,  Passports  and 
visas. 

In  view  of  the  foregoing  the 
Department  amends  22  CFR  Chapter  I  as 
follows: 

PART  42— [AMENDED] 

1.  The  authority  citation  for  Part  42 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104. 

2.  In  §42.32,  revise  paragraph 
(d)(l)(ii)  to  read  as  follows: 

§  42.32    Employment  based  preference 
Immigrants. 

***** 

(d)*  *  * 

(ii)  Timeliness  of  application.  An 
immigrant  visa  issued  under  INA 
203(b)(4)  to  an  alien  described  in  INA 
101(a)(27){C),  other  than  a  minister  of 
religion,  who  qualifies  as  a  "religious 
worker"  as  defined  in  8  CFR  204.5,  shall 
bear  the  usual  validity  except  that  in  no 
case  shall  it  be  valid  later  than 
September  30,  2003. 
***** 

Dated:  November  13,  2000. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
IFR  Doc.  00-32740  Filed  12-21-00;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Parts  524  and  550 
[BOP-1034-F;  BOP-1052-F;  BOP-1070-F] 
RIN  1120-AA36;  RIN  1120-AA66 

Drug  Abuse  Treatment  and  Intensive 
Confinement  Center  Programs:  Early 
Release  Consideration 

agency:  Bureau  of  Prisons,  Justice. 
ACTION:  Finalization  of  interim  rules. 


SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  (Bureau)  finalizes  three 
interim  final  rules,  published  in  1995. 
1996  and  1997.  on  Drug  Abuse 
Treatment  Programs.  These  rules  allow 
for  consideration  of  early  release  of 
eligible  inmates  who  complete  a 
residential  drug  abuse  treatment 
program.  This  document  also  finalizes 
the  conforming  amendment  to  the 
criteria  for  possible  sentence  reduction 
under  the  intensive  confinement  center 
program. 

EFFECnVE  DATE:  December  22.  2000. 

ADDRESSES:  Rules  Unit.  Office  of 
General  Counsel.  Bureau  of  Prisons. 
HOLC  Room  754.  320  First  Street,  NW.. 
Washington.  DC  20534. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Qureshi,  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone  (202) 
514-6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  finalizes  its  interim  rules  on 
Drug  Abuse  Treatment  Programs  (28 
CFR  part  550,  subpart  F).  These  interim 
rules  implemented  the  Bureau's 
discretion  imder  Section  32001  of  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (codified  at  18 
U.S.C.  3621(e))  to  reduce  the  period  of 
custody  for  inmates  who  successfully 
complete  the  treatment  program. 

We  published  the  first  interim  rule  in 
the  Federal  Register  on  May  25,  1995 
(60  FR  27692)  and  we  amended  it  by  a 
second  interim  rule  published  on  Mav 
17,  1996  (61  FR  25122),  We  then 
published  a  third  interim  rule  on  this 
subject  on  October  15,  1997  (62  FR 
53690).  This  last  interim  rule  also  made 
conforming  amendments  to  the  criteria 
for  possible  sentence  reduction  under 
the  intensive  confinement  program  (28 
CFR  524.31(a)(3)). 

On  September  9,  2000.  BOP  published 
at  65  FR  56840  a  proposed  rule 
regarding  "Drug  Abuse  Treatment 
Program".  By  that  rule.  BOP  proposes 
changes  to  its  existing  regulations 
concerning  participation  in  the  drug 
abuse  education  course  and  the 
residential  drug  abuse  treatment 
program,  part  of  which  had  been 
codified  by  the  three  earlier  interim 
rules  which  we  finalize  in  this 
document.  This  document,  therefore, 
does  not  affect  comments  to  the 
proposed  rule  document  published  at  65 
FR  56840.  We  will  consider  all 
comments  we  receive  on  the  proposed 
rule  before  we  finalize  it.  This 
document  only  discusses  comments  we 
received  on  the  three  interim  final  rules 
we  previously  published  in  1995.  1996 
and  1997. 


Changes  Made  by  the  First  Interim  Rule 

The  first  interim  rule  established  the 
procedures  which  we  would  use  to 
determine  (1)  eligibilitv  for  earlv  release 
under  18  U.S.C.  3621(e)  and  (2)"the 
length  of  the  reduction  in  sentence. 

To  conform  with  the  statutory 
provisions  that  possible  reduction  in 
sentence  applies  to  an  inmate  convicted 
of  a  nonviolent  offense,  the  procedures 
in  our  interim  final  rule  stated  that  an 
inmate  whose  current  offense  falls 
under  the  definition  in  18  U.S.C. 
924(c)(3)  of  a  crime  of  violence  is 
excluded  from  early  release. 

Under  section  924(c)(3),  a  crime  of 
violence  means  an  offsense  that  is  a 
felony  and  has  as  an  element  the  use, 
attempted  use,  or  threatened  use  of 
physical  force  against  the  person  or 
property  of  another,  or  that  by  its 
nature,  involves  a  substantial  risk  that 
physical  force  against  the  person  or 
property  of  another  may  be  used  in  the 
course  of  committing  the  offense.  Staff 
use  information  in  the  Judgment  and 
Commitment  Order  and  the  Presentence 
Investigation  Report  to  determine  if  the 
inmate's  committed  offense  meets  this 
definition  of  crime  of  violence. 

In  exercising  the  Bureau's  discretion 
to  reduce  a  sentence,  we  also  review  the 
inmate's  criminal  history-  in  the 
Presentence  Investigation  Report.  We 
preclude  early  release  for  any  inmate 
with  an  adult  prior  federal  and/or  state 
conviction  for  homicide,  forcible  rape, 
robber\-,  or  aggravated  assault.  We 
selected  the  above  categories  of  crimes, 
which  are  reported  under  the  FBI 
Violent  Crime  Index,  due  to  the 
extensive  variations  in  statutes  between 
states. 

Inmates  in  our  custody  who  are  not 
serving  a  sentence  for  a  federal  offense 
(for  example,  INS  detainees,  pretrial 
inmates,  or  contractual  boarders)  are  not 
eligible  for  early  release.  An  inmate 
eligible  for  parole  is  not  eligible  for 
early  release  by  the  Bureau;  however, 
information  concerning  the  successful 
completion  of  a  residential  drug  abu  ;e 
treatment  program  by  a  parole-eligible 
inmate  will  be  transmitted  to  the  Parole 
Commission  for  consideration  of  a 
Superior  Program  Achievement  Award 
(see  28  CFR  2.60). 

Summary  of  Public  Comments  on  First 
Interim  Rule 

Fifteen  commenters  objected  on  the 
grounds  that  the  interim  regulations  did 
not  extend  early  release  to  inmates 
serving  a  sentence  for  a  non-parolable 
offense. 

Four  commenters  objected  to  using 
prior  convictions  as  a  disqualif\'ing 
criterion.  Two  of  these  commenters 
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requested  that  if  we  used  prior 
convictions  as  a  disqualifying  criterion, 
we  should  limit  such  use  to  convictions 
within  the  last  fifteen  years.  These 
commenters  stated  that  the  fifteen  vear 
time  limit  was  used  in  the  Sentencing 
Commission  Criminal  Historv'  Category. 

Two  commenters  recommended  that 
inmates  who  completed  or  were  in 
Bureau  drug  abuse  treatment  programs 
between  the  time  it  became  kjnown  that 
Congress  was  considering  the 
amendment  to  18  IJ.S.C.  3621(e)  and  the 
publication  of  the  interim  rule  be 
granted  consideration  regardless  of  any 
disqualif\'ing  criterion. 

Tnese  commenters  stated  that  inmate 
participation  in  the  Bureau's  drug  abuse 
treatment  program  was  motivated  by  the 
expectation  that  the  inmate  would 
subsequently  be  eligible  for  early 
release.  One  of  these  commenters 
recommended  that  some  offenses 
should  not  be  included  under  the  prior 
conviction  category,  but  recommended 
that  others  be  included. 

One  commenter,  the  American 
Psvchiatric  Association,  agreed  that  the 
program  was  a  good  idea,  but  expressed 
concern  about  the  adequacy  of 
transitional  drug  treatment 
programming  provided  at  Bureau 
institutions.  The  Bureaus  regulations  in 
28  CFR  550.59(a)  required  minimum 
participation  of  one  hour  per  month  for 
such  transitional  services.  The 
Association  stated  that  this  minimum 
was  probablv  not  of  sufficient  intensity 
to  facilitate  a  good  outcome  and 
recommended  enhanced  psychiatric 
consultation  and  the  availability  of  a 
broad  arrav  of  services.  The  comment  by 
the  American  Psychiatric  Association 
on  the  adequacy  of  transitional  services 
became  the  basis  for  the  second  interim 
rule. 

Agency  Response  to  Public  Comment  on 
the  First  Interim  Rule 

We  do  not  have  statutory  authority 
under  18  U.S.C.  3621(e)  to  grant  early 
release  to  an  inmate  who  is  serving  a 
sentence  for  an  offense  committed 
before  November  1.  1987  (commonly 
referred  to  as  an  "old-law"  sentence). 

Section  3621(e)  applies  to  inmates 
serving  sentences  determined  by 
Sentencing  Guidelines  (commonly 
referred  to  as  ■new-law"  sentences). 
Some  inmates  with  "old-law"  sentences 
mav  be  eligible  for  parole.  We  provide 
information  concerning  a  parole-eligible 
inmate's  satisfactorv'  participation  in  our 
drug  abuse  treatment  programs  to  the 
United  States  Parole  Commission  for  the 
Commission's  use  in  making 
determinations  under  its  own 
regulations  (see  28  CFR  2  60)  on  an 
inmate's  superior  program  achievement 


Information  regarding  prior 
convictions  is  in  the  Presentence 
Investigation  Report  (PSI).  The  PSI  is  a 
court  document  and  is  subject  to  review- 
by  the  defendant  and  defense  counsel. 
In  general,  information  in  the  PSI  about 
prior  convictions  may  be  limited  to  the 
fifteen  vear  period  covered  in  the 
Sentencing  Commission  Criminal 
History  Category. 

If,  however,  the  PSI  contains 
information  on  prior  convictions 
beyond  the  period  covered  in  the 
Criminal  History  Category,  we  believe 
that  we  are  acting  in  accordance  with 
Congressional  intent  when  we  use  the 
listed  prior  conviction  as  a  disqualifying 
criterion. 

We  do  not  agree  with  the  contention 
that  inmates  who  participated  in  drug 
abuse  treatment  before  the  publication 
of  the  first  interim  rule  should  be 
granted  early  release  regardless  of 
disqualifying  criteria.  We  must 
predicate  early  release  on  our 
implementing  regulations.  The 
regulations  implement  our  statutory 
authority  by  defining  successful 
completion  of  the  drug  abuse  treatment 
program  and  by  qualifying  the  exercise 
of  the  Director's  discretion  to  reduce  the 
sentence. 

We  issued  the  regulations  as  interim 
rules  to  extend  the  early  release 
incentive  to  eligible  inmates  as  quickly 
as  practicable.  Inmates  who  participate 
in  our  drug  abuse  treatment  program 
clearly  benefit  from  the  program's 
objective  of  equipping  the  individual 
with  the  cognitive,  emotional,  and 
behavior  skills  necessary  to  choose  and 
maintain  a  drug-free  and  crime-free 
lifestyle,  even  if  they  are  not  eligible  for 
earlv  release 

Changes  Made  by  the  Second  Interim 
Rule 

We  recognize  the  importance  of 
transitional  services  in  drug  treatment 
programming  and  agree  with  the 
American  Psychiatric  Association  that 
an  enhanced  transitional  program,  such 
as  is  available  in  a  community-based 
program,  increases  the  opportunity  for  a 
good  outcome.  Transitional  services 
offered  within  the  institution  are  a 
minimum  of  one  hour  per  month.  Even 
so.  we  believe  that  successful 
completion  of  the  program  must  include 
both  the  institutional  and  the 
community-based  component. 

While  we  may  be  able  to  increase  the 
availability  of  certain  transitional 
services  at  an  institution,  we  cannot 
duplicate  within  the  institution  the 
environment  of  community-based 
transitional  services  (i.e..  the  evaluation 
of  the  inmate  in  conditions  where  the 


inmate  is  reintegrating  into  the 
community). 

We  therefore  further  amended  the 
interim  regulations  to  require  that  early 
release  be  contingent  upon  the  iimiate's 
completion  of  transitional  services  in  a 
community-based  program  (i.e.,  in  a 
Community  Corrections  Center  or  on 
home  confinement). 

One  result  of  the  revision  was  that  an 
inmate  who  we  do  not  place  in 
community-based  programs  because  of 
community  safety  or  custodial 
considerations  would  not  be  eligible  for 
early  release.  The  Weirden,  in  her/his 
professional  discretion,  decides  whether 
to  place  an  inmate  in  a  community 
corrections  center.  The  Warden  makes 
the  decision  based  on  factors  such  as  the 
presence  of  a  detainer  or  the  possibility 
that  the  inmate's  placement  in  a 
community-based  program  would  pose 
a  danger  to  the  public. 

In  implementing  the  second  interim 
rule,  we  chose  to  waive  the  new 
requirement  with  respect  to  inmates 
with  a  detainer  participating  in  the  drug 
abuse  treatment  program  on  or  before 
August  17,  1995.  These  inmates  could 
therefore  complete  transitional  services 
within  the  institution  before  being 
turned  over  to  the  detaining  authority. 

Summary  of  Public  Comment  on  the 
Second  Interim  Rule 

We  received  three  comments  on  the 
second  interim  rule.  One  commenter 
agreed  with  the  change  being  made,  but 
objected  to  excluding  iimiates  serving  a 
sentence  for  a  non-parolable  offense. 

Another  commenter  objected  to  any 
exclusion,  stating  that  exclusions  were 
not  authorized  under  18  U.S.C.  3621(e). 

A  third  commenter  objected  on  the 
grounds  that  the  statute  did  not  require 
transitional  services.  This  commenter 
argued  that  we  moved  beyond  the  intent 
of  Congress  in  a  number  of  ways. 

The  commenter  objected  to  the 
program's  name  (drug  abuse  treatment 
program),  stating  that  it  was  offen^ve 
and  contrary  to  the  clear  wording  of 
Congress  (substance  abuse  treatment 
program).  The  commenter  argued  that 
the  statute  provides  for  aftercare 
services  when  the  partidpant  leaves  the 
custody  of  the  Bureau  of  Prisons  rather 
than  for  transitional  services.  The 
commenter  maintained  that  requiring 
transitional  services  delayed  or  limited 
possible  sentence  reductions  and 
consequently  resulted  in  greater  costs  to 
the  government.  The  commenter  also 
maintained  that  variations  in  individual 
sentences  resulted  in  inconsistent 
benefits  to  eligible  inmates. 

In  lune  2000,  the  American 
Psvchiatric  Association  submitted  a 
clarification  to  its  original  comment.  In 
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this  clarification,  the  Association  agrees 
with  the  Bureau's  contention  that  it 
cannot  duplicate  within  a  prison 
institution  the  environment  of 
community-based  transitional  services. 

The  Association,  however,  does  think 
that  transitional  services  can  be 
established  within  a  prison  setting  that 
can  improve  the  outcome  related  to 
successful  completion  of  a  residential 
drug  treatment  program.  The 
Association  believes  that  this  can  be 
done  by  increasing  the  minimum 
requirement  for  transitional  services 
within  the  institution  from  the  original 
minimum  of  one  hour  per  month.  The 
Association  does  not  mean  to  present  an 
either/or  choice  of  one  hour  per  month 
within  the  institution  or  full 
participation  in  the  community-based 
program. 

Tne  Association  reconmiends  that  the 
rule  be  reviewed  with  respect  to  the 
importance  of  providing  substance 
abuse  treatment  to  prisoners  requiring 
external  incentives  for  participation. 

Agency  Response  To  Comments  on  the 
Second  Interim  Rule 

As  noted  above  in  the  response  to  the 
first  interim  rule,  we  do  not  have 
statutory  authority  under  18  U.S.C. 
3621(e)  to  grant  early  release  to  an 
inmate  who  is  serving  a  sentence  for  an 
offense  committed  before  November  1, 
1987  (commonly  referred  to  as  an  "old- 
law"  sentence). 

We  disagree  with  the  assertion  that  18 
U.S.C.  3621(e)  does  not  allow  for 
exclusions.  By  statute,  the  Director  of 
the  Bureau  is  responsible  for 
determining  what  constitutes  successful 
completion  of  the  program  and  for 
making  the  decision  to  reduce  the 
period  of  custody.  The  interim  rules 
established  procedures,  including 
qualifying  criteria,  for  these  purposes. 

As  for  tne  concerns  raised  oy  the  third 
commenter,  we  wish  to  emphasize  the 
significance  of  the  nomenclature  change 
with  respect  to  the  basis  for  the 
transitional  services  requirement.  We 
have  statutory  authority  under  18  U.S.C. 
3621(b)  to  place  inmates  in  community- 
based  programs  such  as  a  community 
corrections  center.  Such  inmates  are 
technically  still  in  the  custody  of  the 
Bureau.  Furthermore,  because  the 
transitional  services  component  is 
critical  to  the  success  of  the  treatment, 
successful  completion  of  the 
"residential  substance  abuse  treatment  " 
program  as  determined  by  the  Director 
of  the  Bureau  of  Prisons,  per  18  U.S.C. 
3621(e)(2)(A),  includes  both  the  unit- 
based  program  and  the  following 
transitional  services  component. 

The  provisions  pertaining  to 
"aftercare"  in  the  statute  are  separate. 


Transitional  services  in  a  community- 
based  program  are  an  essential 
component  of  the  residential  substance 
abuse  program  envisioned  by  the 
statute.  As  for  questions  of  cost,  we  do 
not  believe  that  reducing  costs  for  the 
government  outweighs  our 
responsibility  to  protect  the  public. 

Finally,  inconsistent  results  cited  by 
the  third  commenter  largely  depend 
upon  the  circumstances  of  inmates 
present  at  the  initial  implementation  of 
the  interim  regulations.  In  summar\',  our 
regulations  represent  our  judgment  as  to 
successful  completion  of  the  program 
and  the  subsequent  discretionary 
granting  of  a  reduction  of  the  time  an 
inmate  remains  in  custody. 

As  for  the  clarification  by  the 
American  Psychiatric  Association,  we 
do  not  believe  that  it  is  practicable  to 
enhance  transitional  ser\ices  within  the 
institution  sufficiently  to  ensiu-e  the 
intended  results.  We  acknowledge  the 
importance  of  providing  incentives  to 
inmates  to  participate  in  drug  abuse 
treatment  program.  To  this  purpose,  the 
Bureau  published  a  separate  proposed 
rulemaking  in  the  Federal  Register 
(published  in  proposed  form  on 
September  20.  2000  at  65  FR  56840)  to 
address  incentives  for  inmates  who 
would  not  receive  an  early  release 
benefit. 

Summary  of  Changes  in  the  Third 
Interim  Rule 

The  first  interim  rule  attempted  to 
define  the  term  "crime  of  violence" 
pursuant  to  18  U.S.C.  924(c)(3).  Due  to 
varying  interpretations  of  the  regulation 
and  caselaw,  the  Bureau  could  not 
apply  the  regulation  in  a  uniform  and 
consistent  manner. 

The  third  interim  rule  sought  to 
resolve  this  complication.  In  the  third 
interim  rule,  we  used  the  discretion 
allotted  to  the  Director  for  granting  a 
sentence  reduction  to  exclude  inmates 
whose  current  offense  is  a  felony  (a)  that 
has  as  an  element,  the  actual,  attempted, 
or  threatened  use  of  physical  force 
against  the  person  or  property  of 
another,  or  (b)  that  involved  the 
carrying,  possession,  or  use  of  a  firearm 
or  other  dangerous  weapon  or 
explosives  (including  any  explosive 
material  or  explosive  device),  or  (l)  that 
by  its  nature  or  conduct,  presents  a 
serious  potential  risk  of  physical  force 
against  the  person  or  property  of 
another,  or  (d)  that  by  its  nature  or 
conduct  involves  sexual  abuse  offenses 
committed  upon  children.  Thus,  even  as 
the  Bureau  concedes  that  offenses 
related  to  this  regulation  are  "non- 
violent" offenses,  the  implementing 
statute  does  not  mandate  that  all  "non- 
violent" offenders  must  receive  an  early 


release.  The  statute  merely  indicates 
that  the  sentence  may  be  reduced  by  the 
Bureau  of  Prisons. 

As  a  conforming  amendment,  the 
third  interim  rule  correspondingly 
revised  the  criteria  for  possible  sentence 
reduction  under  the  intensive 
confinement  center  program  (28  CFR 
524.31(a)(3)). 

In  the  third  interim  rule,  we  also 
addressed  the  Community  Corrections 
Regional  Administrator's  authority 
under  section  550.58(c)(3)  to  disallow 
any  portion  of  the  maximum  12  month 
reduction  for  an  inmate  in  a 
community-based  program  due  to  a 
disciplinary  finding  or  due  to  program 
needs  (for  example,  the  inmate  has  not 
established  an  adequate  release  plan) 

Summary  of  Public  Comment  on  the 
Third  Interim  Rule 

We  received  comments  from 
approximately  150  individuals  and 
organizations.  One  hundred  thirty-eight 
individuals  submitted  identical 
comments.  These  commenters  stated 
that  we  were  using  sentencing  factors  to 
label  non-violent  inmates  as  violent 
offenders  rather  than  relying  only  on  the 
offense  of  conviction. 

These  commenters  urged  that  the 
courts  should  determine  whether  an 
offense  was  violent.  The  commenters 
also  argued  that  inmates  were  being 
subjected  to  double  jeopardy  because  an 
element  used  in  the  court's 
determination  of  sentence  (for  example, 
a  gun  enhancement)  was  also  being  used 
to  exclude  the  inmates  from  the  early 
release  benefit. 

Five  other  commenters  objected  to  the 
requirement  that  transitional  services 
must  be  provided  in  a  community-based 
program,  stating  that  this  discriminated 
against  aliens  with  INS  detainers.  These 
commenters  asserted  that  denyin.  'he 
early  release  benefit  resulted  in 
excessive  costs  to  the  government.  One 
of  these  commenters  recommended  that 
transitional  ser%'ices  be  offered  in  the 
institution,  noting  that  the  terms  of  an 
INS  detainer  are  not  intended  to  affect 
classification,  work,  quarters 
assignments,  or  other  treatment  an 
inmate  would  otherwise  receive. 

One  commenter  objected  to  the 
rulemaking  on  the  grounds  that  differing 
circuit  court  decisions  had  resulted  in 
inconsistent  application  of  the  policy. 

Two  commenters  objected  to  the 
words  "attempted"  and  "threatened"  in 
the  early  release  criteria 
(§550.58(a){l)(yi)(A)).  These 
commenters  further  contended  that 
intimidation  should  not  be  considered  a 
violent  offense. 

One  commenter  objected,  arguing  that 
the  rule  was  an  arbitrary  expansion  of 


80748  Federal  Register/ Vol.  65,  No.  247 /Friday.  December  22.  2000 /Rules  and  Regulations 


reasonable  discretion,  and  that  wo  were 
usurping  the  authority  and  good 
judgment  of  the  courts  and  the 
legislative  powers  of  Congress.  This 
(  ommenter  asserted  that  any 
determination  of  conduct  indicative  of  a 
violent  offense  was  a  matter  of  fact  for 
the  iur>''s  consideration. 

The  commenter  also  maintained  that 
our  discretion  was  directed  to  the 
proper  operation  of  prisons  and  not  to 
the  determination  of  the  length  of 
sentences  for  those  inmates  who 
successfullv  complete  the  program;  that 
Presentence  Investigation  Reports  were 
for  the  court's  use  only:  that  possession 
of  a  weapon  or  involvement  in  a 
conspiracy  were  not  violent  crimes;  that 
the  program  did  have  an  economic 
impact  because  it  was  specially  funded 
bv  Congress:  that  the  intent  of  the  rule 
was  not  rehabilitative,  and  that  the 
Bureau  refused  to  execute  the  plain 
meaning  of  the  statute. 

A  Public  Defender's  Office  submitted 
comments  stating  that  the  regulations 
unduly  restricted  eligibility  for  a 
remedial  program  by  inappropriately 
expanding  the  class  of  convictions 
deemed  violent,  by  excluding  prisoners 
with  previous  convictions  for  violent 
crimes,  and  bv  excluding  all  prisoners 
who  were  not  eligible  to  participate  in 
community-based  programs  (for 
example,  inmates  with  INS  detainers 
who  would  be  unable  to  receive 
transitional  services  in  a  community 
corrections  center). 

The  National  Association  of  Criminal 
Defense  Lawvers  and  Families  Against 
Mandatory  Minimums  jointly  submitted 
their  comments.  These  commenters 
expressed  their  support  for  our  stated 
commitment  to  provide  drug  abuse 
treatment  services  to  all  inmates  with  a 
documented  need  and/or  interest.  In 
keeping  with  this  goal,  they  argued  that 
the  early  release  incentive  should  be 
made  available  to  the  broadest 
population  consistent  with  the  statute 
They  maintained  that  both  the  statutory 
language  and  the  legislative  history 
show  that  Congress  intended  broader 
application  than  the  rule  allows.  They 
objected  to  the  use  of  prior  convictions 
and  to  felonies  being  excluded  under 
the  Director's  discretion 
(550.58(a)(l)(vi)).  They  argued  that  some 
prior  convictions  (for  example,  foreign 
convictions)  were  unreliable,  that  prior 
convictions  are  not  necessarily 
predictive. 

Agency  Response  to  Public  Comment  on 
the  Third  Interim  Rule 

No  comments  specifically  addressed 
the  conforming  changes  to  the  eligibility 
criteria  for  the  intensive  confinement 
center  or  for  the  authority  of  the 


Ckimmunity  Corrections  Regional 
Administrator. 

As  noted  in  the  preamble  of  the  third 
interim  rule,  we  excluded  inmates  with 
(  ertain  felonies  from  receiving  the  early 
release  incentive  not  because  the  offense 
is  a  "crime  of  violence."  but  as  an 
exercise  of  the  Director's  discretion. 
Thus,  we  are  no  longer  classifying  these 
offenses  as  a  "crime  of  violence." 

We  disagree  with  the  assertion  that 
our  regulations  raise  the  issue  of  double 
jeopardy.  Our  regulations  do  not  impact 
the  determination  of  the  sentence  or 
seek  to  impose  an  additional  penalty, 
but  instead  pertain  to  the  separate 
question  of  how  we  convey  the  sentence 
reduction  incentive. 

As  noted  in  the  respimse  to  the 
second  interim  rule,  we  believe  that  a 
residential  treatment  program  requires 
participation  in  a  community-based 
setting.  Therefore,  inmates  who  are  not 
eligible  to  be  placed  in  a  community- 
based  program  (for  example,  inmates 
with  INS  detainers)  are  not  eligible  for 
early  release. 

As  noted  above,  we  do  not  believe 
that  reducing  c:osts  for  the  government 
outweighs  our  responsibility  to  protect 
the  public.  Furthermore,  while  a 
detainer  does  not  generally  effect 
classification,  work,  quarters 
assignments,  etc..  due  to  concerns  of  a 
flight  risk  aiid  community  safety- 
detainers  are  always  considered  when 
deciding  whether  to  place  an  inmate  in 
the  community. 

As  for  the  concerns  raised  over  the 
effects  of  differing  circuit  court 
decisions,  by  implementing  the  third 
interim  rule,  we  tried  to  address  the 
concerns  raised  by  various  circuit  courts 
of  appeals.  Thus,  the  previous  caselaw 
did  not  address  the  revised 
interpretation  of  the  statute. 
Accordingly,  the  Bureau  again  had  a 
uniform  national  policy.  As  courts 
interpreted  the  new  rule,  there  again 
arose  a  split  in  circuit  court  decisions 
which  ultimately,  of  course,  can  only  be 
resolved  by  the  Supreme  Court. 

We  disagree  with  the  assertion  that 
our  rules  are  an  arbitrary  expansion  of 
reasonable  discretion  and  that  they 
usurp  the  authority  and  good  judgment 
of  the  courts  and  the  legislative  powers 
of  Congress.  Upon  successful 
completion  of  the  program,  the  statute 
notes  only  two  conditions  which  the 
Bureau  cannot  breach:  first,  the  early 
release  incentive  is  available  only  to 
"non-violent"  offenders;  second,  the 
incentive  may  not  exceed  one  year. 
Congress  imposed  no  other  restrictions 
on  the  manner  in  which  the  incentive  is 
granted.  Specifically,  Congress  did  not 
mandate  that  all  eligible  inmates  must 
receive  the  early  release  incentive.  The 


reduction  in  sentence  is  an  incentive  to 
be  exercised  at  the  discretion  of  the 
Bureau  of  Prisons. 

The  assertion  that  the  interim  rules 
have  an  economic  impact  because  the 
program  is  specially  funded  is  without 
merit.  Our  regulations  have  no  direct 
impact  on  small  businesses. 

We  also  take  issue  with  assertions  that 
the  regulations  intent  is  not 
rehabilitative  or  that  they  unduly 
restrict  eligibility  for  a  remedial 
program.  Our  drug  abuse  treatment 
program  is  open  to  all  inmates  with  a 
documented  need  and  interest  in  the 
program.  The  restrictions  in  question 
pertain  to  the  conveyance  of  a  separate 
incentive  at  our  discretion.  As  noted 
above,  we  instituted  a  separate 
rulemaking  to  establish  further 
participation  incentives  for  inmates  who 
are  not  eligible  for  early  release. 

Accordingly,  upon  due  consideration 
of  the  comments  received,  we  finalize 
the  three  interim  rules  without  change. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  determined  that  certain  rules  are 
part  of  a  categorv'  of  actions  which  are 
not  "significant  regulatory  actions" 
under  section  3(f)  of  Executive  Order 
12866.  Because  this  rule  fedls  within 
that  category,  0MB  did  not  review  it. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
goverrunent  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Under  Executive 
order  13132.  this  rule  does  not  have 
sufficient  federalism  implications  for 
which  we  would  prepare  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  reviewed  this  regulation. 
By  approving  it,  the  Director  certifies 
that  it  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  because:  This 
rule  is  about  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  cause  State,  local 
and  tribal  governments,  or  the  private 
sector,  to  spend  $100,000,000  or  more  in 
any  one  year,  and  it  will  not 
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significantly  or  uniquely  affect  small 
governments.  We  do  not  need  to  take 
action  under  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  aimual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  want  to  make  Bureau  dociunents 
easier  to  read  and  understand.  If  you 
can  suggest  how  to  improve  the  clarity 
of  these  regulations,  csill  or  write  to 
Sarah  Qureshi  at  the  address  or 
telephone  number  listed  above. 

List  of  Subiects 

28  CFR  Part  524 

Prisoners. 
28  CFH  Part  550 

Prisoners. 

Kathleen  Hawk  Sawyer, 

Director.  Bureau  of  Prisons. 

Subchapter  B — Inmate  Admission, 
Classtfication,  and  Transfer 

PART  524— CLASSIFICATION  OF 
INMATES 

SutKhapter  C — Institutional  Management 
PART  550— DRUG  PROGRAMS 

Accordingly,  under  the  rulemaking 
authority  vested  in  the  Attorney  General 
in  5  U.S.C.  552(a]  and  delegated  to  the 
Director,  Bureau  of  Prisons,  we  adopt 
the  interim  rules  amending  28  CFR  parts 
524  and  550  which  were  published  on 
May  25,  1995  (60  FR  27692),  May  17, 

1996  (61  FR  25121),  and  October  15, 

1997  (el  FR  53690)  as  final  wihtout 
change. 

(FR  Doc.  00-32772  Filed  12-21-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Chapter  V 

Blocked  Persons,  Specially  Designated 
Nationals,  Specially  Designated 
Terrorists,  Foreign  Terrorist 
Organizations,  and  Specially 
Designated  Narcotics  Traffickers: 
AddKlonai  Designations  and 
Supplementary  information  on 
Specially  Designated  Narcotics 
Traffickers 

agency:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Amendment  of  final  rule. 

SUMMARY:  The  Treasury  Department  is 
amending  appendix  A  to  31  CFR 
chapter  V  by  adding  the  names  of  8 
individuals  and  8  entities  and 
supplementing  information  concerning 
16  individu2ds  who  have  been 
designated  as  specially  designated 
narcotics  traffickers. 
EFFECTIVE  DATE:  December  19,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  D.C.  20220,  tel.:  202/622- 
2520. 
SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availrbility 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  Bv  modem,  dial  202/ 
512-1387  and  type '"/GO  FAC."  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat®  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page). 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://wTvw.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

Appendix  A  to  31  CFR  chapter  V 
contains  the  names  of  blocked  persons, 
specially  designated  nationals,  specially 
designated  terrorists,  foreign  terrorist 
organizations,  and  specially  designated 
narcotics  traffickers  designated  pursuant 
to  the  various  economic  sanctions 


programs  administered  by  the  Office  of 
Foreign  Assets  Control  ("OFAC"). 
Pursuant  to  Executive  Order  12978  of 
October  21,  1995,  "Blocking  Assets  and 
Prohibiting  Transactions  with 
Significant  Narcotics  Traffickers"  (the 
"Order")  and  §536.312  of  the  Narcotics 
Trafficking  Sanctions  Regulations.  31 
CFR  part  536  (the  "Regulations'),  the 
following  8  individuals  and  8  entities 
are  added  to  appendix  A  as  persons  who 
have  been  determined  to  play  a 
significant  role  in  international 
narcotics  trafficking  centered  in 
Colombia,  to  materially  assist  in  or 
provide  financial  support  or 
technological  support  for.  or  goods  or 
services  in  support  of  other  specially 
designated  narcotics  traffickers,  or  to  be 
owned  or  controlled  by,  or  to  act  for  or 
on  behalf  of,  persons  designated  in  or 
pursuant  to  the  Order  (collectively 
"Specially  Designated  Narcotics 
Traffickers"  or  "SDNTs").  All  real  and 
personal  property  in  which  the  SDNTs 
have  any  interest,  including  but  not 
limited  to  all  accounts,  that  are  or  come 
within  the  United  States  or  that  are  or 
come  within  the  possession  or  control  of 
U.S.  persons,  including  their  overseas 
branches,  are  blocked.  All  transactions 
by  U.S.  persons  or  w'ithin  the  United 
States  in  property  or  interests  in 
property  of  SDNTs  are  prohibited  unless 
licensed  by  the  Office  of  Foreign  Assets 
Control  or  exempted  by  statute. 
Supplementary  information  is  added  to 
existing  SDNT  entries  for  16  individuals 
and  those  entries  are  revised  in  their 
entirety. 

Designations  of  foreign  persons 
blocked  pursuant  to  the  Order  are 
effective  upon  the  date  of  determination 
by  the  Director  of  the  Office  of  Foreign 
Assets  Control,  acting  under  authority 
delegated  by  the  Secretary  of  the 
TreasuT}'.  Public  notice  of  blocking  is 
effective  upon  the  date  of  filing  with  the 
Federal  Register,  or  upon  prior  actual 
notice. 

Because  the  Regulations  involve  a 
foreign  affairs  function,  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S,C. 
553).  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-€12)  does 
not  apply. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  3 
U.S.C.  301:  50  U.S.C.  1601-1651:'50 
U.S.C.  1701-1706:  E.O.  12978,  60  FR 
54579,  3  CFR.  1995  Comp.,  p.  415, 
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appendi.x  A  to  31  CFR  chapter  V  is 
amended  as  set  forth  below: 

Appendix  A  (Amended] 

1.  Appendix  A  to  31  CFR  chapter  V 
is  amended  by  adding  the  following 
names  inserted  in  alphabetical  order,  to 
read  as  follows; 

.\GROVETERINARIA  EL  TORCJ  (see 

INVERSIONES  BOMBAY  S.\.)  ISDNTj 
AGROVETERINARIA  EL  TORO  #2  (see 

IN'VERSIONES  BOMBAY  S.A.)  ISDNTl 
B.\RRIOS.  Alba  Luria.  Los  .Mcazares  Bloq  93 

Ap.  402.  Call.  Colombia;  c/o 

CREDIREBAIA  S.A..  Call.  Colombia;  c/o 

POLIEMPAQUES  ,S.A..  Call.  Colombia; 

c/o  SONAR  P.M.  EV.  DIETER  Ml'RRLE. 

Cali.  Colombia;  c/o  SONAR  F.M.  S.A.. 

Cali.  Colombia;  Cedula  No.  38853130 

(Colombia)  (individual)  [SDNT] 
CAVIEDES  DILEO  Y  CIA.  S.C.S,  C:alle  21 

Norte  No.  3N-64.  Cali.  Colombia;  NIT 

»800n 3437-2  (Colombia)  [SDNT) 
COML'NICACION  VISUAL  LTDA  ,  la.k.a. 

COMVIS  LTDA  1.  Calle  11  No.  19-44. 

Cali.  Colombia  [SDNT! 
COMVIS  LTD.A.  (see  COMINICACION 

VISUAL  LTDA.  llSDNTl 
CREDIREBAIA  S.A..  Calle  16  No   100-88, 

Call.  Colombia;  Calle  19  No.  2-29  of. 

3001.  Call.  Colombia;  NIT  #805001030- 

6  (Colombia)  [SDNT] 
CU]AR  DE  FORERO.  Claudia,  c/o 

BONOMERCAD  S.A..  Bogota,  Colombi.i. 

CO  CISTRIBIIDOR-A  .^GROPECIARIA 

COLOMBIA.N.^  S.A..  Cali.  Colombia; 

Cedula  No.  20198740  (Colombia) 

(individual)  (SDNTl 
DlAGROC:OL  S.A  (see  DISTRIBUIUORA 

.\GROPECl-.\RlA  COLOMBIANA  S.A.) 

ISDNTl 
DISTRIBUIDOR.^  AGROPECLJARIA 

COLOMBIANA  S.A  ,  (a.k.a.  DIAGRCX:OL 

S.A).  .\venida  3  Bis  .Norte  No.  23C-69. 

Call.  Colombia;  NIT  #80501 164*-7 

(Colombia)  [SDNT] 
FORERO  FERiNANDEZ.  Alberto  Mario,  c/o 

HAPPY  DAYS  S  de  H  .  Barranquilla. 

Colombia;  Cedula  No  8715143 

(Colombia)  (individual)  [SDNT] 
HAPPY  DAYS  S.  de  H  .  Calle  78  No.  53-70. 

Locales  315  v  316.  BarranqUilla. 

Colombia;  NIT  #802003826-1  (Colombia) 

(SDNTl 
INVERSIONES  BOMBAY  S.A.,  (a.k.a. 

AGROVETERINARIA  EL  TORO.  a.k  a 

AGROVETERINARIA  EL  TORO  #2) 

Transversal  29  No.  39-92.  Bogota. 

Colombia;  Calle  12B  No.  28-50.  Bogota. 

Colombia,  .^venida  3  Bis  Norte  No. 

23CN-69,  Cali.  Colombia;  Calle  7  No 

25-69.  Call.  Colombia.  NIT  #830019226- 

2  (Colombia)  [SDNTl 
PALMA  SAADE.  Jessica  Maria.  Calle  78  No. 

53-70,  Local  202.  Barranquilla. 

Colombia;  c/o  VESTIMENTA  I  y  I  S.  de 

H..  Barranquilla.  Colombia;  Cedula  No. 

32758645  (Colombia)  (individual) 

[SDNTl 
PRIETO.  Diocelina  (see  PRIETO,  Dioselina) 

(individual)  [SDNTl 
PRIETO.  Dioselina.  (a.k.a.  PRIETO. 

Diocelina).  Carrera  12  No.  2-81.  Bogota. 

Colombia;  c/o  COMEDICAMENTOS 

S.A..  Bogota.  Colombia;  c/o 


DISTRIBUIDORA  AGROPECUARIA 
COLOMBIANA  S.A..  Cali.  Colombia;  c/o 
GLAIAN  S.A..  Bogota.  Colombia;  c/o 
LNVERSIONES  BOMBAY  S.A..  Bogota, 
Colombia;  Cedula  No.  41760201 
(Colombia)  (individual)  (SDNT) 

RAMOS  GARBIRAS,  Gerardo  Alfonso. 
Carrera  29  No.  9-64.  Cali.  Colombia; 
c/o  DISTRIBI IDORA  AGROPECU.MUA 
COLOMBIANA  S.A..  Cali.  Colombia:  c/o 
LNVERSIONES  BOMBAY  S.A..  Bogota. 
Colombia;  Cedula  No.  6457125 
(Colombia)  (individual)  (SDNT) 

RODRIGUEZ  ARBELAEZ,  Juan  Miguel. 
.Avenida  del  Lago  Calle  Cocli  Casa  19 
Ciudad  lardin.  Cali.  Colombia;  c/o 
CREDIREBAIA  S.A..  Cali.  Colombia;  c/o 
INVERSIONES  .ARA  LTDA..  Cali. 
Colombia;  c/o  INVERSIONES 
RODRIGUEZ  ARBELAEZ  Y  CIA.  S.C.S., 
Cali.  Colombia:  Co  M  RODRIGUEZ  O.  Y 
CIA.  S.C.S. ,  Call.  Colombia;  c/o 
VALORES  MOBILIARIOS  DE 
OCCIDEN'TE  S.A..  Cali,  Colombia; 
Cedula  No.  94491333  (Colombia) 
(individual)  [SDNT] 

ROIAS  G.ALARZA.  Carmen  Amparo.  Carrera 
35  No.  10-130,  C>ali,  Colombia;  c/o 
CREDIREBAIA  S.A.,  Cali,  Colombia: 
Cedula  No.  34511289  (Colombia) 
(individual)  [SDNT] 

SORAYA  Y  HAYDEE  LTDA..  Calle  15  Norte 
No.  6N-34.  Piso  15,  Cali,  Colombia;  NIT 
#80.5000643-6  (Colombia)  (SDNT) 

VE.STIMENTA  |  Y  I  S.  de  H..  Calle  78  No.  53- 
70.  Local  112.  Barranquilla,  Colombia; 
NIT  #802001338-8  (Colombia)  [SDNT] 
2  Appendix  A  to  3T  CFR  chapter  V 

is  amended  by  revising  the  following 

existing  entries  to  read  as  follows: 

ARBELAEZ  PARDO,  Amparo,  Casa  No.  19, 
Avenida  Lago,  Ciudad  Jardin,  Cali, 
Colombia;  c/o  CREDIREBAIA  S.A..  Cali. 
Colombia;  c/o  INTERAMERICANA  DE 
CONSTRUCCIONES  S.A..  Cali. 
Colombia;  c/o  INVERSIONES  .\RA 
LTDA..  Call.  Colombia:  c/o 
LABOR.ATORIOS  KRESSFOR  DE 
COLOMBIA  S.A..  Bogota.  Colombia;  c/o 
VALORES  MOBILIARIOS  DE 
OCCIDENTS.  Bogota.  Colombia:  DOB  9 
August  1950:  Passports  AC568973 
(Colombia).  PE001850  (Colombia); 
Cedula  No  31218903  (Colombia) 
(individual)  [SDNT] 

ARBOLEDA  ARROYAVE,  Pedro  Nicholas 
(Nicolas),  c/o  CREDIREBAIA  S.A..  Cali, 
Colombia;  c/o  DCACHE  S.A..  Cali. 
Colombia;  c/o  DEPOSITO  POPULAR  DE 
DROGAS  S.A..  Cali.  Colombia;  c/o 
D1STRIBUIIX3RA  DE  DROGAS  CONDOR 
LTDA  .  Bogota,  Colombia;  DOB  23  June 
1957,  Cedula  No   16602372  (Colombia) 
(individual)  [SDNT] 

BENITEZ  CASTELLANOS,  Cesar  Tulio, 
Carrera  65  No.  13B-82.  Cali,  Colombia; 
c/o  COMUNICACION  VISUAL  LTDA.. 
Cali.  Colombia:  c/o  DCACHE  S.A.,  Cali, 
Colombia;  c/o  DROGAS  LA  REBAiA. 
Cali.  Colombia:  c/o  INVERSIONES 
MONDRAGON  Y  CIA.  S.C.S.,  Cali. 
Colombia:  c/o  INVERSIONES  Y 
CONSTRUCCIONES  ABC  S.A..  Cali. 
Colombia;  c/o  RIONAP  COMERCIOS  Y 
REPRESENT ACIONES  S.A..  Quito. 


Ecuador;  Cedula  No.  14969366 
(Colombia)  (individual)  [SDNT] 
CARRILLO  QUINTERO.  Eugenio,  c/o 

BONOMERCAD  S.A..  Bogota,  Colombia; 
c/o  DECAF ARMA  S.A.,  Bogota. 
Colombia;  c/o  DISTRIBUIDORA 
AGROPECUARIA  COLOMBIANA  S.A.. 
Cali,  Colombia:  c/o  PATENTES 
MARCAS  Y  REGISTROS  S.A..  Bogota, 
Colombia;  c/o  SHARPER  S.A.,  Bogota, 
Colombia:  Cedula  No.  73094061 
(Colombia)  (individual)  (SDNT) 
CAVIEDES  CRUZ,  Leonardo,  Calle  21  Norte 
No.  3N-84.  Cali,  Colombia:  c/o 
CAVIEDES  DILEO  Y  CIA  S.C.S.,  Cali, 
Colombia:  c/o  INVERSIONES  SANTA 
LTDA.,  Cali.  Colombia:  DOB  23 
November  1952;  Passports  AB151486 
(Colombia):  AC444270  (Colombia), 
OC444290  (Colombia);  Cedula  No. 
16593470  (Colombia)  (individual) 
[SDNT] 
MUNOZ  RODRIGUEZ,  luan  Carlos,  c/o 
BLANCO  PHARMA  S.A.,  Bogota. 
Colombia;  c/o  CREDIREBAIA  S.A..  Cali, 
Colombia:  c/o  DEPOSITO  POPULAR  DE 
DROGAS  S.A.,  Cali,  Colombia:  c/o 
DISTRIBUIDORA  DE  DROGAS  CONDOR 
LTDA.,  Bogota,  Colombia:  c/o 
DISTRIBUIDORA  DE  DROGAS  LA 
REBAJA  S.A..  Bogota,  Colombia:  c/o 
DISTRIBUIDORA  MIGIL  LTDA.,  Cali, 
Colombia;  c/o  GRACADAL  S.A.,  Cali, 
Colombia:  c/o  INVERSIONES  Y 
CONSTRUCCIONES  ABC  S.A..  Cali, 
Colombia:  c/o  LABORATORIOS 
BLAIMAR  DE  COLOMBIA  S.A.,  Bogota, 
Colombia;  c/o  LABORATORIOS 
KRESSFOR  DE  COLOMBIA  S.A.,  Bogota, 
Colombia:  DOB  25  September  1964: 
Passport  16703148  (Colombia):  Cedula 
No.  16703148  (Colombia)  (individual) 
ISDNT) 
MUNOZ  RODRIGUEZ,  Soraya,  c/o  BLANCO 
PHARMA  S.A.,  Bogota.  Colombia:  c/o 
DEPOSITO  POPULAR  DE  DROGAS  S.A., 
Cali,  Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  CONDOR  LTDA.,  Bogota, 
Colombia:  c/o  DISTRIBUIDORA  DE 
DROGAS  LA  REBAIA  S.A..  Bogota. 
Colombia:  c/o  DISTRIBUIDORA  MIGIL 
LTDA.,  Cali,  Colombia:  c/o 
INVERSIONES  Y  CONSTRUCCIONES 
ABC  S.A..  Cali,  Colombia;  c/o 
LABORATORIOS  BLAIMAR  DE 
COLOMBIA  S.A.,  Bogota,  Colombia:  c/o 
LABORATORIOS  KRESSFOR  DE 
COLOMBL\  S.A.,  Bogota.  Colombia:  c/o 
RADIO  UNIDAS  FM  S.A..  Cali, 
Colombia:  c/o  SORAYA  Y  HAYDEE 
LTDA..  Cali,  Colombia;  DOB  26  luly 
1967;  Passport  AC569012  (Colombia); 
Cedula  No.  31976822  (Colombia) 
(individual)  [SDNT] 
NASSER  ARANA,  Jorge,  Calle  74  No.  53-30, 
Barranquilla,  Colombia;  c/o  AGRICOLA 
SONGO  LTDA.,  Barranquilla.  Colombia; 
c/o  DESARROLLOS  URBANOS 
"DESARROLLAR"  LTDA.,  Barranquilla, 
Colombia;  c/o  EDIFICACIONES  DEL 
CARIBE  LTDA..  Barranquilla.  Colombia; 
c/o  GRAN  COMPANNIA  DE  HOTELES 
LTDA..  Barranquilla,  Colombia;  c/o 
HAPPY  DAYS  S.  de  H.,  Barranquilla, 
Colombia:  c/o  HOTELES  E  INMUEBLES 
DE  COLOMBIA  LTDA.,  Barranquilla, 
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Colombia;  c/o  INMOBIUARIA  DEL 
CARIBE  LTDA.,  Barranquilla,  Colombia; 
INMOBILLARIA  HOTELERA  DEL 
CARIBE  LTDA.,  Barranquilla,  Colombia; 
INVERSIONES  HOTELERAS  DEL 
LITORAL  LTDA.,  Barranquilla, 
Colombia:  INVERSIONES  PRADO 
TRADE  CENTER  LTDA.,  Barranquilla, 
Colombia;  c/o  NEGOCIOS  Y 
PROPIEDADES  DEL  CARIBE  LTDA., 
Barranquilla,  Colombia;  c/o 
PROMOCIONES  Y  CONSTRUCCIONES 
DEL  CARIBE  LTDA.,  Barranquilla. 
Colombia;  c/o  PROMOCIONES  Y 
CONSTRUCCIONES  DEL  CARIBE  LTDA. 
Y  CIA.  S.C.A.,  Barranquilla,  Colombia; 
c/o  PROMOTORA  HOTEL 
BARRANQUILLA  LTDA.,  Barranquilla, 
Colombia:  c/o  SURAMERICANA  DE 
HOTELES  LTDA.,  Barranquilla, 
Colombia;  c/o  VESTIMENTA  J  Y  J  S.  de 
H.,  Barranquilla,  Colombia;  DOB  6 
November  1966;  Passports  T705915 
(Colombia),  AC143719  (Colombia); 
Cedula  No.  72139939  (Colombia) 
(individual)  [SDNT] 
RODRIGUEZ  ABADIA.  William,  c/o  ANDINA 
DE  CONSTRUCCIONES  S.A.,  Cali, 
Colombia;  c/o  ASPOIR  DEL  PACIFICO  Y 
CIA.  LTDA.,  Cali,  Colombia;  c/o 
BLANCO  PHARMA  S.A.,  Bogota, 
Colombia;  c/o  CLAUDIA  PILAR 
RODRIGUEZ  Y  CIA.  S.C.S.,  Bogota, 
Colombia;  c/o  CREDIREBAJA  S.A..  Cali, 
Colombia;  c/o  DEPOSITO  POPULAR  DE 
DROGAS  S.A.,  Cali,  Colombia;  c/o 
DERECHO  INTEGRAL  Y  CIA.  LTDA.. 
Cali.  Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  CONDOR  LTDA.,  Bogota, 
Colombia:  c/o  DISTRIBUIDORA  DE 
DROGAS  LA  REBAJA  S.A.,  Bogota, 
Colombia;  c/o  DISTRIBUIDORA  MIGIL 
LTDA.,  Cali,  Colombia; 
INTERAMERICANA  DE 
CONSTRUCCIONES  S.A.,  Cali, 
Colombia;  c/o  INVERSIONES  ARA 
LTDA.,  Cali,  Colombia;  c/o 
INVERSIONES  MIGUEL  RODRIGUEZ  E 
HIJO,  Cali,  Colombia;  c/o 
LABORATORIOS  BLAIMAR  DE 
COLOMBIA  S.A.,  Bogota,  Colombia;  c/o 
LABORATORIOS  KRESSFOR  DE 
COLOMBIA  S.A..  Bogota,  Colombia;  c/o 
M.  RODRIGUEZ  O.  Y  CIA.  S.  EN  C,  Cali. 
Colombia;  c/o  MUNOZ  Y  RODRIGUEZ  Y 
CIA.  LTDA.,  Cali,  Colombia;  c/o 
PRODUCCIONES  CARNAVAL  DEL 
NORTE  Y  COMPANIA  LIMIT  ADA,  Cali. 
Colombia;  c/o  RADIO  UNIDAS  FM  S.A.. 
Cali,  Colombia;  c/o  REVISTA  DEL 
AMERICA  LTDA..  Cali,  Colombia;  c/o 
RIONAP  COMERCIO  Y 
REPRESENT  ACIONES  S.A.,  Quito, 
Ecuador;  c/o  VALORES  MOBILIARIOS 
DE  OCCIDENTE  S.A.,  Bogota,  Colombia; 
DOB  31  July  1965;  Cedula  No.  16716259 
(Colombia)"(individual)  [SDNT] 
RODRIGUEZ  ARBELAEZ,  Maria  Fernanda, 
c/o  CREDIREBAJA  S.A.,  Cali,  Colombia; 
c/o  D'CACHE  S.A.,  Cali,  Colombia;  c/o 
DEPOSITO  POPULAR  DE  DROGAS  S.A., 
Cali,  Colombia:  c/o  DISTRIBUIDORA  DE 
DROGAS  LA  REB^A  S.A.,  Bogota, 
Colombia;  c/o  DROGAS  LA  REBAJA 
BOGOTA  S.A.,  Bogota,  Colombia;  c/o 
INTERAMERICANA  DE 


CONSTRUCCIONES  S.A.,  Cali. 
Colombia;  c/o  INVERSIONES  ARA 
LTDA.,  Cali,  Colombia;  c/o 
PRODUCCIONES  CARNAVAL  DEL 
NORTE  Y  COMPANIA  LIMIT  ADA.  Cali. 
Colombia;  c/o  RIONAP  COMERCIO  Y 
REPRESENTACIONES  S,A.,  Quito, 
Ecuador;  c/o  VALORES  MOBILL\RIOS 
DE  OCCIDENTE  S.A.,  Cali,  Colombia; 
DOB  28  November  1973;  Alt,  DOB  28 
August  1973;  Passport  AC568974 
(Colombia);  Cedula  No.  66860965 
(Colombia)  (individual)  [SDNT] 

RODRIGUEZ  DE  ROJAS,  Haydee,  (a.k.a, 
RODRIGUEZ  DE  MUNOZ,  Haydee: 
a.k.a.  RODRIGUEZ  OREJUELA, 
Haydee),  c/o  BLANCO  PHARMA 
S.A.,  Bogota,  Colombia;  c/o 
CORPORACION  DEPORTIVA 
AMERICA,  Cali,  Colombia;  c/o 
CREACIONES  DEPORTIVAS 
WILLINGTON  LTDA.,  Cali, 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  CONDOR  LTDA.,  Bogota, 
Colombia:  c/o  DISTRIBUIDORA 
MIGIL  LTDA.,  Cali,  Colombia;  c/o 
HAYDEE  DE  MUNOZ  Y  CL\.  S.  EN 
C.  Cali,  Colombia;  c/o  RADIO 
UNIDAS  FM  S.A.,  Cali,  Colombia; 
c/o  SORAYA  Y  HAYDEE  LTDA.. 
Cali,  Colombia;  DOB  22  September 
1940;  Cedula  No.  38953333 
(Colombia)  (individual)  [SDNT] 

RODRIGUEZ  MONDRAGON,  Maria 
Alexandra,  (a.k.a.  RODRIGUEZ 
MONDRAGON,  Alexandra),  c/o 
BLANCO  PHARMA  S.A.,  Bogota, 
Colombia;  c/o  CORPORACION 
DEPORTIVA  AMERICA,  Cali, 
Colombia:  c/o  CREDIREBAJA  S.A., 
Cali,  Colombia;  c/o  D 'CACHE  S.A., 
Cali,  Colombia;  c/o  DEPOSITO 
POPULAR  DE  DROGAS  S.A..  Cali. 
Colombia:  c/o  DISTRIBUIDORA  DE 
DROGAS  CONDOR  LTDA.,  Bogota, 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  LA  REBAJA  S.A..  Bogota, 
Colombia;  c/o  DISTRIBUIDORA     - 
MIGIL  LTDA.,  Cali.  Colombia;  c/o 
GRACADAL  S.A.,  Cali,  Colombia; 
c/o  INTERAMERICANA  DE 
CONSTRUCCIONES  S.A.,  Cali, 
Colombia;  c/o  INVERSIONES 
MONDRAGON  Y  CIA.  S.C.S.,  Cali, 
Colombia:  c/o  LABORATORIOS 
BLAIMAR  DE  COLOMBL\  S.A., 
Bogota,  Colombia:  c/o  MARIELA  DE 
RODRIGUEZ  Y  CIA.  S.  EN  C,  Cali, 
Colombia:  c/o  MARIELA 
MONDRAGON  DE  R.  Y  CIA.  S.  EN 
C,  Cali,  Colombia:  c/o  PENTA 
PHARMA  DE  COLOMBIA  S.A,. 
Bogota,  Colombia:  c/o  TOBO(^N. 
Cab,  Colombia;  DOB  30  May  1969; 
alt.  DOB  5  May  1969;  Passport 
AD359106  (Colombia):  Cedula  No. 
66810048  (Colombia)  (individual) 
[SDNT] 
RODRIGUEZ  MONDRAGON,  Humberto, 
c/o  ANDINA  DE 


CONSTRUCCIONES  S.A..  Cali. 
Colombia:  c/o  BLANCO  PHARMA 
S.A.,  Bogota,  Colombia:  c/o 
CLAUDL\  PILAR  RODRIGUEZ  Y 
CIA.  S.C.S.,  Bogota.  Colombia:  c/o 
CREDIREBAJA  S.A.,  Cali.  Colombia; 
c/o  D'CACHE  S.A.,  Cali.  Colombia: 
c/o  DEPOSITO  POPULAR  DE 
DROGAS  S.A.,  Cali,  Colombia;  c/o 
DISTRIBUIDORA  DE  DROGAS 
CONDOR  LTDA.,  Bogota,  Colombia: 
c/o  DISTRIBUIDORA  DE  DROGAS 
LA  REBAJA  S.A.,  Bogota,  Colombia: 
c/o  DISTRIBUIDORA  MIGIL  LTDA.. 
Cali-,  Colombia;  c/o  FARAMATODO 
S.A.,  Bogota,  Colombia:  c/o 
GRACADAL  S.A.,  Cali,  Colombia: 
c/o  INDUSTRL\L  DE  GESTION  DE 
NEGOCIOS  E.U.,  Cali,  Colombia:  c/ 
o  INTERAMERICANA  DE 
CONSTRUCCIONES  S.A..  Cali, 
Colombia:  c/o  INVERSIONES 
MONDRAGON  Y  CL\.  S.C.S..  Cali. 
Colombia:  c/o  LABORATORIOS 
BLAIMAR  DE  COLOMBIA  S.A.. 
Bogota.  Colombia:  c/o 
LABORATORIOS  KRESSFOR  DE 
COLOMBL\  S.A..  Bogota,  Colombia; 
c/o  MARIELA  DE  RODRIGUEZ  Y 
CIA,  S,  EN  C.  Cali,  Colombia:  c/o 
MAXITIENDAS  TODO  EN  UNO, 
Cali,  Colombia;  c/o  PENTA 
PHARMA  DE  COLOMBIA  S.A., 
Bogota,  Colombia;  c/o  RADIO 
UNIDAS  FM  S.A..  Cali.  Colombia, 
c/o  RIONAP  COMERCIO  Y 
REPRESENTACIONES  S.A..  Quito. 
Ecuador:  DOB  21  June  1963; 
Passport  AD387757  (Colombia): 
Cedula  No.  16688683  (Colombia) 
(individual)  [SDNT] 

RODRIGUEZ  MONDRA(X)N,  Jaime,  c/o 
BLANCO  PHARMA  S.A..  Bogota. 
Colombia;  c/o  CORPORACION 
DEPORTIVA  AMERICA.  Cali. 
Colombia;  c/o  CREDIREBAJA  S.A.. 
Cali.  Colombia;  c/o  D'CACHE  S.A.. 
Cali,  Colombia:  c/o  DEPOSITO 
POPULAR  DE  DROGAS  S.A..  Cali, 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  CONDOR  LTDA.,  Bogota, 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  LA  REBAJA  S.A.,  Bogota, 
Colombia;  c/o  DISTRIBUIDORA 
MIGIL  LTDA.,  Cali.  Colombia;  c/o 
FARMATODO  S.A.,  Bogota, 
Colombia;  c/o  FLEXOEMPAQUES 
LTDA..  Cali.  Colombia:  c/o 
GRACADAL  S.A.,  Cali,  Colombia; 
c/o  INVERSIONES  MONDRAGON 
Y  CIA.  S.C.S..  Cali.  Colombia:  c/o 
LABORATORIOS  BLAIMAR  DE 
COLOMBIA  S.A..  Bogota,  Colombia: 
c/o  LABORATORIOS  KRESSFOR 
DE  COLOMBIA  S.A.,  Bogota, 
Colombia:  c/o  MARIELA  DE 
RODRIGUEZ  Y  CIA.  S.  EN  C.  Cali. 
Colombia:  c/o  PENTA  PHARMA  DE 
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COLOMBIA  S.A.,  Bogota.  Colombia: 
c/o  PL.\STICOS  CONDOR  LTD  A.. 
Call.  Colombia:  c/o  RIONAP 
COMERCIO  Y 

REPRESENT ACIONES  S  A..  Quito. 
Ecuador:  DOB  30  March  1960: 
Passport  AE426347  (Colombia): 
Cedula  No.  16637592  (Colombia) 
(individual)  [SDNT] 
RODRIGUEZ  R.-\MIREZ.  Claudia  Pilar 
(Patricia),  c/o  CL\UDIA  PILAR 
RODRIGL^Z  Y  CIA.  S  C.S..  Bogota. 
Colombia:  c/o  CREDIREBAIA  S.A.. 
Cali.  Colombia:  c'o  DCACHE  S.A.. 
Cali.  Colombia:  c'o  DEPOSITO 
POPUL.\R  DE  DROGAS  S.A..  Cali. 
Colombia:  c/o  DISTRIBUIDORA  DE 
DROGAS  CONDOR  LTDA..  Bogota. 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  LA  REBAIA  S.A..  Bogota, 
Colombia:  c/o  DlSTRIBUIDOR,\ 
MIGIL  LTDA,,  Cali.  Colombia:  c/o 
FAR.MATODO  S.A,.  Bogota. 
Colombia:  c/o  GRACADAL  S.A.. 
Cali.  Colombia:  c/n 

inter.\.merk:ana  de 

CONSTRUCCIONES  S.A,.  Call. 
Colombia:  c/o  LABOR.^TORIOS 
BLMMAR  de  COLOMBIA  S,A  . 
Bogota.  Colombia:  c/o 
LABOR.-\TORIOS  KRESSFOR  DE 
COLOMBIA  S,A,.  Bogota.  Colombia: 
DOB  30  lune  1963:  alt,  DOB  30 
August  1963:  alt.  DOB  1966: 
Passports  007281  (Colombia). 
P0555266  (Colombia):  Cedula  No. 
51741013  (Colombia)  (individual) 
ISDNTl 

SOSSA  RIOS.  Diego  Alberto.  (a.k,a, 
SOSA  RIOS.  Diego  Alberto).  Calle 
46  No,  1 3-56  of.  111.  Bogota. 
Colombia:  c/o  BONOMERCAD  S.A.. 
Bogota.  Colombia;  c/o 
DECAF ARMA  S.A  .  Bogota. 
Colombia:  c/o  DISTRIBUIDORA 
AGROPECUARIA  COLOMBIAN.-X 
S.A.:  c/o  FARMACOOP.  Bogota. 
Colombia:  c/o  INVERSIONES 
BOMBAY  S,A,,  Bogota.  Colombia: 
c/o  PENTAPHARMA  DE 
COLOMBIA  S,A..  Bogota,  Colombia: 
c/o  SHARPER  S.A,.  Bogota. 
Colombia:  Cedula  No  71665932 
(Colombia)  (individual)  (SDNT] 

Dated:  December  6,  2000. 
R.  Richard  Newcomb. 
Director.  Off  up  of  Foreign  Assets  Control. 

Approved;  December  7.  2000. 
Elisabeth  A.  Bresee, 
A.^sistant  Secretary  I  Enforcement  I. 
Department  of  the  Treasury. 
(PR  Doc.  00-32618  Filed  12-19-00:  10:58 
am] 

BILLING  CODE  4810-25-P 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  29 

Federal  Benefit  Payments  Under 
Certain  District  of  Columbia 
Retirement  Plans 

agency:  Departmental  Offices, 
Department  of  the  Treasury. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury.  Departmental  Offices,  is 
issuing  interim  regulations  and 
requesting  comments  on  these 
regulations  to  implement  the  provisions 
of  the  Balanced  Budget  Act  of  1997.  as 
amended  (Act).  The  Act  assigns  the 
Secretarv  of  the  Treasury  responsibility 
for  payment  of  benefits  under  the 
District  of  Columbia  (District)  retirement 
plans  for  police  and  firefighters,  and 
teachers  for  benefits  based  on  credit  for 
.service  accrued  as  of  June  30,  1997,  and 
under  the  District  retirement  plan  for 
judges.  The  interim  regulations  establish 
general  rult^s  for  claiming  Federal 
Benefit  Payments  and  for  appeals  of 
administrative  decisions  affecting 
Federal  Benefit  Payments. 
DATES:  Interim  rules  effective  January' 
22,  2U01.  except  for  §  29.102(a)(3)  which 
will  become  effective  March  31,  2001: 
comments  must  be  received  on  or  before 
February  20,  2001. 

ADDRESSES:  Send  comments  to  Ronald 
A.  Glaser,  Director,  Office  of  Personnel 
Policy.  Department  of  the  Treasury-. 
Metropolitan  Square  Building.  Room 
6075.  1500  Pennsylvania  Avenue.  NW. 
Washington.  DC]  20220.  Comments  may 
also  be  submitted  by  electronic  mail  to 
dcpensions@do.treas.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman.  (202)  622-1540. 
Department  of  the  Treasury-, 
Metropolitan  Square  Building,  Room 
6033.  1500  Pennsylvania  Avenue,  NW, 
Washington,  DC;  20220. 
SUPPLEMENTARY  INFORMATION:  Title  XI  of 
the  Balanced  Budget  Act  of  1997,  Public 
Law  105-33,  111  Stat.  251.  712-731, 
756-759,  enacted  August  5,  1997,  as 
amended  by  the  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act  for  Fiscal  Year  1999, 
Public  Law  105-277,  112  Stat.  2681, 
26H1-530  through  538, 2681-552, 
transferred  certain  unfunded  pension 
liabilities  from  the  District  government 
to  the  Federal  Government.  The  Act 
requires  the  Federal  Government  to 
assume  responsibility  for  payment  of 
certain  benefits  that  accrued  on  or 
before  lune  30,  1997.  under  the 
retirement  plans  for  District  teachers 
(Teachers  Plan),  police  and  firefighters 


(Police  and  Firefighters  Plan),  and  for 
past  and  future  benefits  under  the 
retirement  plan  for  judges  (Judges  Plan). 
The  Act  also  required  the  District 
government  to  establish  replacement 
retirement  plans  that  will  provide 
retirement  benefits  for  service  after  June 
30.  1997,  for  current  and  future 
teachers,  police,  and  firefighters. 

1,  Requirement  To  Establish  Processes 
for  Benefit  Determinations  and  Appeals 

la)  Claims  for  Federal  Benefit  Payments 

The  interim  regulations  implement 
sections  11021(1)  and  (2)  of  the  Act  and 
section  ll-1570(c}(2){A)  of  the  D.C. 
Code,  as  amended  by  section  11251  of 
the  Act.  These  statutes  provide  for, 
among  other  things,  the  determination 
of  eligibility  for  and  the  amount  and 
form  of  Federal  Benefit  Payments. 

(bj  Appeals  of  Benefit  Denials 

The  interim  regulations  also 
implement  section  11022  of  the  Act, 
which  provides  for  the  right  to  appeal 
denials  of  Federal  Benefit  Payments,  in 
whole  or  in  part,  under  the  Teachers 
Plan  and  the  Police  and  Firefighters 
Plan.  No  parallel  provision  in  the  Act  or 
the  D.C.  CoHo  exists  with  respect  to 
appeal  righ     under  the  Judges  Plan.  To 
ensure  uniiorm  treatment  of  participants 
in  the  three  plans,  and  in  accordance 
with  principles  of  fundamental  fairness, 
the  interim  regulations  with  respect  to 
appeal  procedures  shall  also  apply  to 
the  Judges  Plan. 

The  interim  regulations  are  based  on 
the  Office  of  Personnel  Management 
(OPM)  regulations  for  Civil  Service 
Retirement  with  respect  to  similar 
fiinctions.  See  5  CFR  831.109-831.110. 
In  general,  the  Treasury  Department 
intends  these  regulations  to  have  the 
same  general  effect  as  the  corresponding 
OPM  regulations. 

Minor  changes  from  the  OPM 
regulations  were  necessary  because  of 
differences  in  the  programs  being 
administered.  Under  sections  8347(d) 
and  8461  (e)  of  title  5  of  the  United 
States  Code,  OPM's  retirement  decisions 
are  subject  to  administrative  review  by 
the  Merit  Systems  Protection  Board  and 
the  judicial  review  process  begins  in  the 
United  States  Court  of  Appeals.  Under 
section  11022  of  the  Act,  a  claimant 
whose  claim  for  a  Federal  Benefit 
Payment  has  been  denied  (in  whole  or 
part)  shall  have  a  reasonable 
opportunity  for  a  full  and  fair  review  of 
the  decision  denying  such  claim.  The 
Act  also  vests  the  United  States  District 
Court  for  the  District  of  Columbia  with 
exclusive  jurisdiction  and  venue  for 
civil  actions  brought  by  participants  or 
beneficiaries  pursuant  to  the  Act. 
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2.  Contracting  for  Administrative 
Services 

The  Act  provides  in  sections  11035(a) 
and  (b)  for  the  selection  of  a  Trustee  to 
administer  the  Department's 
responsibilities  for  the  District 
retirement  programs  luider  the  Act, 
including  determining  eligibility  for  and 
amount  of  Federal  Benefit  Payments. 
Subsection  (c)  of  section  11035 
authorizes  the  Trustee  to  subcontract 
with  the  District  government  or  any 
person  to  provide  services  to  the  Trustee 
in  connection  with  the  Trustee's 
performance  of  its  contract  with  the 
Department.  Subsection  (d)  of  section 
11035  authorizes  the  Secretary  to 
perform  any  function  of  the  Trustee  if 
the  Secretary  determines  that,  in  the 
interest  of  economy  and  efficiency,  the 
Secretary  rather  than  the  Trustee  should 
perform  such  function.  Until  such  time 
as  the  Secretary  notifies  the  District  that 
the  Trustee  has  been  directed  to  carry 
out  the  duties  and  responsibilities 
required  under  the  contract  or 
determines  that  the  Department  shall 
carry  out  tliose  functions,  section 
11041(a)  of  the  Act  requires  the  District 
to  continue  to  discharge  its  duties  with 
respect  to  making  Federal  Benefit 
Payments.  Because  the  District  is 
currently  making  Federal  Benefit 
determinations  under  section  11041(a) 
of  the  Act,  and  it  is  likely  that  such 
determinations  will  be  made  in  the 
future  by  the  Trustee,  a  subcontractor  of 
the  Trustee,  or  another  agent  of  the 
Department,  the  regulations  use  the 
term  "Benefits  Administrator" 
throughout  this  subpart  to  denote  the 
entity  making  Federal  Benefit 
determinations.  It  should  be  noted, 
however,  that  the  Department 
potentially  may  be  the  "Benefits 
Administrator"  for  the  purpose  of  this 
subpart. 

3.  Development  ofThese  Procedures. 

Subpart  D  establishes  procedures  for 
claims  processing  and  appeals.  All 
claims  for  Federal  Benefit  Payments 
must  be  filed  in  writing  with  the 
Benefits  Administrator.  The  Benefits 
Administrator  will  be  responsible  for 
processing  claims  through  the 
reconsideration-decision  stage.  The 
Department  will  decide  appeals  of  the 
Benefits  Administrator's  reconsideration 
decisions  if  it  receives  a  timely  request 
to  do  so.  Judicial  review  of  the 
Department's  final  decision  is  available 
in  the  United  States  District  Court  for 
the  District  of  Columbia,  which  has 
exclusive  jurisdiction  and  venue  over 
such  appeals  under  section  11072  of  the 
Act. 


Pursuant  to  section  553(b)(3)(B)  of 
tide  5,  United  States  Code,  it  has  been 
determined  that  good  cause  exists  for 
waiving  a  general  notice  of  proposed 
rulemaking  for  this  rule.  Overpayments 
of  Federal  Benefit  Payments  must  be 
corrected  expeditiously  to  protect  and 
maintain  the  integrity  of  the  Trust 
Funds  from  which  Federal  Benefit 
Payments  are  made.  Delaying 
implementation  of  these  regulations 
could  forestall  efforts  to  correct 
overpayments  promptly.  Moreover, 
beneficiaries  whose  Federal  Benefit 
Payments  have  been  denied  or  reduced 
need  the  clear  procedures  provided  in 
this  rule  for  seeking  review  of  such 
decisions.  Delaying  implementation  of 
these  provisions  would  be  contrary  to 
the  public  interest. 

E.O.  12866,  Regulatory  Review 

Because  this  interim  rule  is  not  a 
significant  regulatory  action  for 
purposes  E.O.  12866,  a  regulatory 
assessment  is  not  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]  do  not  apply. 
Moreover,  the  regulation  will  only  affect 
the  determination  of  the  Federal  portion 
of  retirement  benefits  to  certain  former 
employees  of  the  District  of  Columbia. 

List  of  Subjects  in  31  CFR  Part  29 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Firefighters,  Goverrmient  employees. 
Intergovernmental  relations.  Law 
enforcement  officers.  Pensions, 
Retirement,  Teachers. 

Department  of  the  Treasury. 
Lisa  G.  Ross, 

Acting  Assistant  Secretanofthe  Treasury. 

Accordingly,  the  Department  of  the 
Treasury  is  amending  part  29  of  Tide  31 
of  the  Code  of  Federal  Regulations,  as 
follows: 

PART  29— FEDERAL  BENEFIT 
PAYMENTS  UNDER  CERTAIN 
DISTRICT  OF  COLUMBIA 
RETIREMENT  PROGRAMS 

1.  The  authority  citation  for  part  29  is 
revised  to  read  as  follows: 

Authority:  Sections  11083  and  11251(a)  of 
Pub.  L.  105-33.  Ill  Stat.  730  and  756.  as 
amended  by  Pub,  L,  105-277.  112  Stat,  2681- 
530  through  538;  subpart  D  also  issued  under 
section  11022  of  Pub.  L,  105-33.  Ill  Stat, 
730  and  756.  as  amended  bv  Pub,  L,  105-277, 
112  Stat.  2681-530  through  538. 

2.  In  §  29.102,  paragraph  (a)  is  revised 
as  follows: 


§29.102    Related  regulations. 

(a)  This  part  contains  the  following 
subparts: 

(1)  General  Provisions  (Subpart  A): 

(2)  Coordination  With  the  District 
Government  (Subpart  B): 

(3)  Split  Benefits  (Subpart  C);  and 

(4)  Claims  and  Appeals  Procedures 
(Subpart  D). 
***** 

3.  In  §  29.203.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  29.203    Service  of  Process. 

***** 

(b)  All  other  process  regarding  Federal 
Benefit  Payments  (including  requests  for 
judicial  review-  under  §  29.406)  must  be 
ser\'ed  upon  the  United  States  in 
accordance  with  applicable  law. 
***** 

4.  Subpart  D  is  added  to  read  as 
follows: 

Subpart  D — Claims  and  Appeals 
Procedures 

Sec. 

29.401  Purpose. 

29.402  Definitions. 

29.403  Applications  filed  with  the  Benefits 
Administrator. 

29.404  Initia]  benefit  determinations  and 
reconsideration  by  the  Benefits 
.Administrator. 

29.405  .•yppeals  to  the  Department. 

29.406  judicial  review. 

29.407  Competing  claimants. 

§29.401     Purpose. 

(a)  This  subpart  explains — 

(1)  The  procedures  that  participants 
and  beneficiaries  in  the  Judges  Plan. 
Police  and  Firefighters  Plan,  and  the 
Teachers  Plan  must  follow  in  applying 
for  Federal  Benefit  Payments: 

(2)  The  procedures  for  determining  an 
individual  s  eligibility  for  a  Federal 
Benefit  Payment  and  the  amount  and 
form  of  an  individual's  Federal  Benefit 
Payment  as  required  by  section  11021  of 
the  Act  and  section  11-1570  of  the  D.C, 
Code: 

(3)  The  appeal  rights  available  under 
section  11022(a)  of  the  Act  to  claimants 
whose  claim  for  Federal  Benefit 
Payments  is  denied  in  whole  or  in  part: 
and 

(4)  The  special  rules  for  processing 
competing  claimant  cases, 

(b)  This  subpart  does  not  apply  to 
processing  collection  of  debts  due  to  the 
United  States. 

§29.402    Definitions. 

In  this  subpart — 

Act  means  the  Balanced  Budget  Act  of 
1997,  Public  Law  105-33,  111  Stat,  251, 
712-731,  756-759,  enacted  August  5, 
1997,  as  amended  by  die  Omnibus 
Consolidated  and  Emergency 


80754  Federal  Register/ Vol.  65.  No.  247 /Friday,  December  22.  2000 /Rules  and  Regulations 


Supplemental  Appropriations  Act  for 
Fiscal  Year  1999,  Public  Law  105-277. 
112  Stat.  2681,  2681-530  through  538. 
2681-552. 

Beneficiary  mea.i^s  an  individual 
designated  by  a  participant,  or  by  the 
terms  of  the  judges  Plan,  Police  and 
Firefighters  Plan,  or  Teachers  Plan,  who 
is  or  may  become  entitled  to  a  benefit 
under  those  plans. 

Benefits  Administrator  means: 

(1)  During  the  interim  administration 
period  under  section  11041  of  the  Act. 
the  District  of  Columbia  government,  or 

(2)  After  the  Secretary  notifies  the 
District  that  the  Trustee  has  been 
directed  to  carry  out  the  duties  and 
responsibilities  required  under  the 
contract  or  determines  that  the 
Department  shall  carry  out  those 
functions,  the  Department,  the  Trustee 
selected  by  the  Department  under 
section  11035  of  the  Act.  or  any  other 
agent  of  the  Department  designated  to 
make  initial  benefit  determinations 
under  the  Act. 

Claimant  means  any  person  seeking  a 
benefit  for  themselves  or  another  under 
the  Judges  Plan,  Police  and  Firefighters 
Plan,  or  Teachers  Plan. 

Department  means  the  Secretary  of 
the  Treasury  or  a  designee  authorized  to 
exercise  the  Secretary's  authority  with 
respect  to  Federal  Benefit  Payments 
under  the  Act. 

Participant  means  an  individual  who 
is  or  mav  become  eligible  to  receive  a 
benefit  under  the  Police  and  Firefighters 
Plan  or  the  Teachers  Plan  based  on 
credit  for  service  accrued  as  of  June  30. 
1997,  or  under  the  Judges  Plan,  or 
whose  beneficiaries  may  be  eligible  to 
receive  any  such  benefit. 

§  29.403    Applications  filed  with  the 
Benefits  Administrator. 

All  claimants  for  Federal  Benefit 
Payments  must  file  applications  for 
benefits  (including  applications  for 
retirement,  refunds  of  contributions, 
and  death  benefits)  with  the  Benefits 
Administrator. 

§  29.404    Initial  benefit  determinations  and 
reconsideration  by  the  Benefits 
Administrator. 

(a)  Initial  benefit  determinations.  The 
Benefits  Administrator  will  process 
applications  for  Federal  Benefit 
Payments  and  determine  the  eligibilitv 
for  and  the  amount  and  form  of  Federal 
Benefit  Payments.  All  initial  benefit 
determination  decisions  which  may 
reasonablv  be  construed  as  a  denial  (in 
whole  or  part)  of  a  claim  for  Federal 
Benefit  Payments  must  be  in  writing, 
must  advise  claimants  of  their  right  to 
request  reconsideration  under  paragraph 
(b).  of  this  section  and  must  state  the 
time  limits  applicable  to  such  a  request. 


(b)  Claimant's  right  to  reconsideration 
of  benefit  denials.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  claimants  who  disagree  with 
the  amount  or  form  of  a  Federal  Benefit 
Payment  determination  and  wish  to 
contest  the  determination  must  first 
request  the  Benefits  Administrator  to 
reconsider  its  determination. 

(2)  A  decision  to  collect  a  debt  is  not 
a  denial  of  a  benefit  claim  under  this 
section. 

(c)  Form  and  timing  of  requests  for 
reconsideration.  (1)  A  request  for 
reconsideration  must  be  in  writing, 
must  include  the  claimant's  name, 
address,  date  of  birth  and  claim  number, 
if  applicable,  and  must  state  the  basis 
for  the  request. 

(2)  A  request  for  reconsideration  must 
be  received  by  the  Benefits 
Administrator  within  30  calendar  days 
from  the  date  of  the  written  notice  of  the 
initial  benefit  determination. 

(d)  Reconsideration  decisions.  A 
reconsideration  decision  by  the  Benefits 
Administrator  denying  (in  whole  or 
part)  a  claim  for  a  Federal  Benefit 
Payment  must — 

(1 )  Be  in  writing; 

(2)  Provide  adequate  notice  of  such 
denial,  setting  forth  the  specific  reason 
for  the  denial  in  a  manner  calculated  to 
be  understood  by  the  average 
participant;  and 

(3)  Provide  notice  of  the  right  to 
appeal  the  Benefit  Administrators 
decision  to  the  Department,  the  address 
to  which  such  an  appeal  must  be 
submitted,  and  the  time  limits 
applicable  to  such  an  appeal. 

(e)  Appeal  of  reconsideration 
decisions.  The  Department  will  review 
an  appeal  of  a  reconsideration  decision 
under  §29.405. 

§  29.405    Appeals  to  the  Department. 

(a)  Who  may  file.  Any  claimant  whose 
claim  for  a  Federal  Benefit  Payment  has 
been  denied  (in  whole  or  part)  by  the 
Benefits  Administrator  in  a 
reconsideration  decision  under 

§  29.404(d)  may  appeal  that  decision  to 
the  Department. 

(b)  Form  of  appeal.  An  appeal  must  be 
in  writing,  must  include  the  claimant's 
name,  address,  date  of  birth  and  claim 
number,  if  applicable,  and  must  state 
the  basis  for  the  appeal. 

(c)  Time  limits  on  Appeals.  (1)  An 
appeal  must  be  received  by  the 
Department  within  30  calendar  days 
ft-om  the  date  of  the  reconsideration 
decision  under  §  29.404(d). 

(2)  The  Department  may  extend  the 
time  limit  for  filing  when  the  claimant 
shows  that  he  or  she  was  not  notified  of 
the  time  limit  and  was  not  otherwise 
aware  of  it.  or  that  he  or  she  was 


prevented  by  circumstances  beyond  his 
or  her  control  from  making  the  request 
within  the  time  limit,  or  for  other  good 
and  sufficient  reason. 

(d)  Final  decision.  After  consideration 
of  the  appeal,  the  Department  will  issue 
a  final  decision.  The  Department's 
decision  must  be  in  writing,  must  fully 
set  forth  the  Department's  findings  and 
conclusions  on  the  appeal,  and  must 
contain  notice  of  the  right  to  judicial 
review  provided  in  §  29.406.  Copies  of 
the  final  decision  must  be  sent  to  the 
claimant  seeking  appeal,  to  any 
competing  claimants  (see  §  29.407)  and 
to  the  Benefits  Administrator. 

§29.406    Judicial  review. 

An  individual  whose  claim  for  a 
Federal  Benefit  Payment  has  been 
denied  (in  whole  or  part)  in  a  final 
decision  by  the  Department  under 
§  29.405  may.  within  180  days  of  the 
date  of  the  final  decision,  file  a  civil 
action  in  the  United  States  District 
Court  for  the  District  of  Columbia.  Any 
such  civil  action  must  be  filed  in 
accordance  with  the  rules  of  that  court. 

§29.407    Competing  claimants. 

(a)  Competing  claimants  are 
applicants  for  survivor  benefits  based  on 
the  service  of  a  participant  when — 

(1)  A  benefit  is  payable  based  on  the 
service  of  the  participant; 

(2)  Two  or  more  claimants  have 
applied  for  benefits  based  on  the  service 
of  the  participant;  and 

(3)  A  decision  in  favor  of  one  claimant 
will  adversely  affect  another 
claimant(s). 

(b)(1)  When  a  competing  claimant 
files  a  request  for  reconsideration  under 
this  section,  the  other  competing 
claimants  shall  be  notified  of  the  request 
and  given  an  opportunity  to  submit 
written  substantiation  of  their  claim. 

(2)  When  the  Benefits  Administrator 
receives  an  application  from  a 
competing  claimant(s)  before  any 
payments  are  made  based  upon  the 
service  of  the  participant,  and  an  initial 
determination  of  benefits  in  favor  of  one 
claimant  adversely  affects  another 
claimant,  all  known  claimants 
concerned  will  be  notified  in  writing  of 
that  decision  and  those  adversely 
affected  will  be  given  an  opportunity  to 
request  reconsideration  under  the 
procedures  and  time  limitations  set 
forth  in  §  29.404(c).  The  Benefits 
Administrator  must  not  execute  its 
decision  until  the  time  limit  for  filing  a 
request  for  reconsideration  has  expired, 
or.  if  a  reconsideration  decision  is  made, 
until  the  time  limit  for  filing  an  appeal 
to  the  Department  has  expired  or  the 
Department  has  issued  a  final  decision 
on  a  timely  appeal,  whichever  is  later. 
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(3)  When  the  Benefits  Administrator 
does  not  receive  an  application  from  a 
competing  claimant(s)  until  after 
another  person  has  begun  to  receive 
payments  based  upon  the  service  of  the 
participant,  the  payments  will  continue 
until  the  time  limit  for  filing  a  request 
for  reconsideration  has  expired,  or,  if  a 
reconsideration  decision  is  made,  imtil 
the  time  limit  for  filing  an  appeal  to  the 
Department  has  expired  or  the 
Department  has  issued  a  final  decision 
on  a  timely  appeal,  whichever  is  later. 

(FR  Doc.  00-32722  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  4810-2S-P 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

37  CFR  Part  1 
RIN0651-AA98 

Changes  to  Implement  the  Patent 
Business  Goals 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (Office)  published  a 
final  rule  in  the  Federal  Register  of 
September  8,  2000,  revising  the  rules  of 
practice  in  patent  cases  to  implement 
the  Patent  Business  Goals.  The  Office 
also  published  a  correction  notice  in  the 
Federal  Register  of  December  18,  2000, 
correcting  errors  in  the  final  rule.  This 
document  corrects  an  error  in  the 
correction  notice  and  makes  the 
correction  retroactive  to  December  18, 
2000. 

EFFECTIVE  DATE:  December  18,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Hiram  H.  Bernstein  ((703)  305-8713), 
Senior  Legal  Advisor,  or  Robert  J.  Spar, 
Director  ((703)  308-5107),  Office  of 
Patent  Legal  Administration  (OPLA), 
directly  by  phone,  or  by  facsimile  to 
(703)  305-1013,  marked  to  the  attention 
of  Mr.  Bernstein,  or  by  mail  addressed 
to:  Box  Comments — Patents, 
Commissioner  for  Patents,  Washington, 
D.C.  20231. 

SUPPLEMENTARY  INFORMATION:  The  Office 
published  a  final  rule  in  the  Federal 
Register  of  September  8,  2000  (65  FR 
54604).  entitled  "Changes  to  hnplement 
Patent  Business  Goals,"  and  a  correction 
notice  in  the  Federal  Register  of 
December  18,  2000  (65  FR  78958) 
correcting  errors  in  the  final  rule.  The 
correction  notice  inadvertently 
indicated  that  the  processing  fee  for 


correcting  inventorship  in  a  patent 
under  37  CFR  1.324  is  $55.00.  The 
processing  fee  for  correcting 
inventorship  in  a  patent  under  §  1.324  is 
actually  $130.00. 

In  rule  FR  Doc.  00-31958,  published 
on  December  18.  2000  (65  FR  78958). 
and  in  37  CFR  Part  1  make  the  following 
corrections: 

§1.20    [Corrected] 

1.  On  page  78960.  in  the  first  column, 
§  1.20,  paragraph  (b),  line  3.  correct 
"$55.00"  to  read  "$130.00". 

Dated:  December  19.  2000. 
Albin  F.  Drost. 

Acting  General  Counsel. 

(FR  Doc.  00-32773  Filed  12-21-00:  8:45  am) 

BILUNG  COOE  3510-16-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 

[AD-FRL-6917-1] 
RIN  2060-AH74 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  from  the  Pulp 
and  Paper  Industry 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  amendments. 

SUMMARY:  On  Januar>-  25,  2000  (65  FR 
3907).  we  proposed  amendments  to  the 
pulp  and  paper  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  (63  FR  18504.  April  15. 
1998).  The  1998  Pulp  and  Paper 
NESHAP  is  the  air  component  of  the 
integrated  air  and  water  rules  for  the 
pulp  and  paper  industry  (know'n  as  the 
Pulp  and  Paper  Cluster  Rules).  The 
NESHAP  limit  and  control  hazardous 
air  pollutants  (HAP)  that  are  know  n  to 
cause  or  suspected  to  cause  cancer  or 
other  serious  health  or  environmental 
effects.  These  final  amendments  include 
changes  to  the  pulping  process  vent 
standards,  the  biological  treatment 
system  standards,  monitoring 
requirements,  and  test  methods  and 
procedures  to  address  technical  issues 
identified  after  promulgation  of  the 
1998  Pulp  and  Paper  NESHAP.  Also, 
drafting  errors  in  the  final  rule  that  were 
identified  since  proposal  of  these 
amendments  are  being  corrected  by  this 
action.  These  amendments  do  not 
change  the  level  of  control  or 
compromise  the  environmental 
protection  achieved  by  the  1998  Pulp 
and  Paper  NESHAP.  This  action  also 
clarifies  that  downtime  due  to  routine 


maintenance  of  pulping  process  vent 
control  devices  is  included  in  the  excess 
emissions  allowances.  Lastly,  in 
compliance  with  the  Paperwork 
Reduction  Act  (PRA),  we  are  amending 
as  a  final  rule  the  Office  of  Management 
and  Budget  (OMB)  approval  table  to  list 
the  OMB  control  number  issued  under 
the  PRA  for  information  collection 
requirements  for  the  1998  Pulp  and 
Paper  NESHAP. 

EFFECTIVE  DATE:  February  20,  2001. 
ADDRESSES:  Docket  No.  A-92-40 
contains  supporting  information  for  this 
action  and  the  prior  promulgated  and 
proposed  amendments  to  the  1998  Pulp 
and  Paper  NESHAP.  The  docket  is 
located  at  the  U.S.  EPA.  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  401  M  Street  SW, 
Washington.  DC  20460.  in  Room  M- 
1500,  Waterside  Mall  (ground  floor), 
and  is  available  for  inspection  and 
copying  between  8  a.m.  and  5:30  p.m., 
Monday  through  Friday  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Shedd.  Emission  Standards 
Division  (MD-13).  U.S.  EPA.  Research 
Triangle  Park.  NC  27711;  telephone 
(919)  541-5397,  e-mail 
shedd.steve@epa.gov.  For  questions  on 
compliance  and  applicability 
determinations,  contact  Mr.  Seth 
Heminway.  Office  of  Enforcement  and 
Compliance  Assessment  (2223A).  U.S. 
EPA.  1200  Pennsylvania  Avenue  MV. 
Washington.  DC  20460;  telephone  (202) 
564-7017.  e-mail 
heminway.seth@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Docket. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  becau.se 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review 
(See  section  307(d)(7)(A)  of  the  Clean 
.'\ir  Act  (CAA).)  The  regulator^'  text  and 
other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket,  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copving  docket  materials. 
World  Wide  Web  ('WWWj.  In  addition  to 
being  available  in  the  docket,  an 
electronic  copy  of  today's  amendments 
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will  be  avdildble  on  the  WWW  through 
the  Technolog\-  Transfer  Network 
(TTN).  Following  signature,  we  will 
post  a  copv  of  these  amendments  on  the 
TTN's  policy  and  guidance  page  for 
newlv  proposed  or  promulgated  rules 
http://H■\^^v.epa.gov/tt^/oa^pg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control  Also,  a  separate  page 
on  the  TTN  provides  all  the  proposal 
and  promulgation  notices,  support 
documents,  and  implementation 


information  for  the  1998  Pulp  and  Paper 
NESHAP  http://v\-\\-iv  fpa.gov/ttn/uatw/ 
pulp/pulppg.html.  If  you  need  more 
informatitm  regarding  the  TTN,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Iiidiruil  Hf'vifn   The  EPA  proposed 
these  amendments  to  the  1998  Pulp  and 
Paper  NESHAP  on  January  25.  2000  (65 
PR  1907).  This  final  rule  adopting  the 
amendments  constitutes  final 
administrative  action  concerning  that 
proposal.  Under  section  307(b)(1)  of  the 
CAA.  judicial  review  of  final  rules  is 


available  only  by  filing  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  by 
Februan'  20.  2001.  Under  section 
307(b)(2)  of  the  CAA.  the  requirements 
established  by  today's  final  rule  may  not 
be  challenged  later  in  civil  or  criminal 
proceeding  brought  by  the  EPA  to 
enforce  these  requirements. 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  include; 


Category 


SIC 


NAICS 


Examples  of  regulated  entities 


Industry 


26 


3221  Pulp  mills  and  integrated  mills  (mills  that  manufacture  pulp  and  paper'paperboard)  that 

chemically  pulp  wood  fiber 


This  list  is  not  intended  to  be 
exhaustive.  It  provides  a  guide  regarding 
the  tvpes  of  entities  that  we  expect  to 
reguiate  bv  this  action.  To  determine 
whether  this  action  would  regulate  your 
facility,  vou  must  carefullv  examine  the 
applicability  criteria  in  §63.440  of  the 
final  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  situation  or  questions 
about  compliance  approaches, 
permitting,  enforcement,  and  rule 
determinations,  please  contact  the  local 
or  State  air  pollution  control  agency 
who  has  permitting  authority  for  your 
facilitv  If  you  are  unsure  of  who  has  the 
permitting  authority  or  need  additional 
assistance,  vou  should  contact  the 
appropriate  EPA  regional  office  below. 
Region  I:  US.  EPA  New  England 

Director,  Air  Compliance  Program. 
1  Congress  Street.  Suite  1100  (SEA), 
Boston,  MA  02114-2023,  Phone: 
(617)  918-1650.  Fax:  (617)  918- 
1505 
Region  II:  US.  EPA— Region  2,  Air 

Compliance  Branch,  290  Broadway. 
New  York.  NT  10007,  Phone:  (212) 
637-1080,  Fax:  (212)  637-3998 
Region  III:  U.S.  EPA— Region  3,  Chief, 
Air  Enforcement  Branch  (3.\P12), 
1650  Arch  Street.  Philadelphia,  PA 
19103-2029,  Phone:  (215)  814- 
3438,  Fax:  (215)  814-2134,  Region  3 
Office  Website:  http:// 
www.epa.gov/reg3artd/hazpollut/ 
hazairpol.htm 
Region  IV:  L'.S.  EPA— Region  4.  Air  and 
Radiation  Technology  Branch. 
Atlanta  Federal  Center,  61  Forsyth 
Street.  Atlanta.  Georgia  30303- 
3104,  Phone:  (404)  562-9105,  Fax; 
(404) 562-9095 
Region  V:  U.S.  EPA— Region  5,  Air 
Enforcement  and  Compliance 
.Assurance  Branch  (.^.£-17)).  77 
West  lackson  Boulevard,  Chicago, 
IL  60604-3590.  Phone:  (312)  353- 
2088.  Fax:  (312)  353-8289 


Regicjn  VI:  U.S.  EPA— Region  6,  Chief, 
Toxics  Enforcement  Section  (6EN- 
AT),  1445  Ross  Avenue,  Dallas,  TX 
75202-2733,  Phone:  (214)  665- 
7224,  Fax;  (214)  665-7446.  Region  6 
Office  Website;  wwrw.epa.gov/ 
region6 

Region  VII;  U.S.  EPA— Region  7,  901  N. 
5th  Street.  Kansas  Citv.  KS  66101. 
Phone;  (913)  551-7020.  Fax;  (913) 
551-7844.  Office  Website;  http;// 
www.epa.gov/region07/programs/ 
artd/air/toxics/airtoxl  .htm. 

Region  VIII;  U.S.  EPA— Region  8,  Air 
Enforcement  Program  (8ENF-T), 
999  18th  Street.  Suite  500.  Denver. 
CO  80202.  Phone;  (303)  312-6312. 
Fax:  (303) 312-6409 

Region  IX:  U.S.  EPA— Region  9.  Air 
Division.  75  Hawthorne  Street.  San 
Francisco.  t:A  94105.  Phone;  (415) 
744-1219,  Fax:  (415)  744-1076 

Region  X:  U.S.  EPA— Region  10.  Office 
^  of  Air  Quality  (OAQ-107),  1200 
Sixth  Avenue.  Seattle.  WA  98101. 
Phone:  (206)  553-4273.  Fax:  (206) 
553-0110 
Outline.  The  information  presented  in 

this  preamble  is  organized  as  follows; 

1   Backgniund 

li   .Siimrnarv  i)f  tlu-  Final  .Amendments 

ill.  Summary  of  Fiiblic  Ciomments. 

Responses,  and  Changes  to  the  .Standards 
IV.  Information  Collection  Request  (ICR) 
V  .Administrative  Rwjuirements 

A.  txei  utive  Order  12866.  Regulator> 

Planiimg  and  Review 
B  Executive  Order  13i:i2.  Federalism 
C.  Executive  Order  13084,  Consultations 
and  Coordination  with  Indian  Tribal 
Governments 
U.  Executive  Order  1,)045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  .Act  of  199.5 

F.  Regulatory  Flexibilitv  .Act  jRFA)  as 
amended  b\  thi^  Small  Business 
Regulatorv  Enforcement  Fairness  .Act  of 
1996  (SBREFA).  .S  U.S.C.  601  et  seq. 

G  Paperwork  Reduction  Act 


H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Congressional  Review  Act 

I.  Background 

The  EPA  promulgated  the  1998  Pulp 
and  Paper  NESHAP  on  April  15.  1998 
(63  FR  18504).  with  subsequent 
amendments  for  corrections, 
clarifications,  and  to  provide  technical 
amendments. 

On  January  25,  2000  (65  FR  3907),  we 
proposed  amendments  to  the  1998  Pulp 
and  Paper  NESHAP  to  revise  the 
compliance  demonstration  procedures 
for  combustion  devices  used  to  control 
pulping  vent  gases  and  for  biological 
treatment  systems  used  to  treat  pulping 
condensates,  and  to  correct  minor 
drafting  errors.  The  proposed 
amendment  regarding  the  pulping  vent 
combustion  devices  removed  the 
requirement,  in  some  cases,  to  conduct 
an  initial  performance  test  or  to 
continuously  monitor  the  temperature 
of  the  control  device.  Briefly,  the 
proposed  amendments  for  biological 
treatment  systems:  Added  an  alternative 
emission  standard  (minimum  HAP  or 
methanol  mass  removal),  specified  a 
finite  list  of  HAP  (instead  of  total  HAP) 
for  use  in  demonstrating  compliance, 
allowed  for  determination  of  site- 
specific  monitoring  parameters,  and 
added  testing  and  monitoring 
procedures  for  biological  treatment 
systems  that  do  not  meet  the  criteria  for 
a  "thoroughly  mixed"  system. 

In  response  to  the  January  25,  2000 
proposed  amendments,  we  received  four 
public  comment  letters  from  industry 
representatives.  In  developing  today's 
final  rule  amendments,  we  considered 
public  comment  where  appropriate,  and 
we  are  revising  the  compliance 
demonstration  procedures  for 
combustion  devices  used  to  control 
pulping  vent  gases;  revising  the 
standards,  monitoring  requirements. 


and  test  methods  and  procedures  for 
biological  treatment  systems;  and 
correcting  minor  drafting  errors.  We  are 
also  specifying  that  downtime  due  to 
routine  maintenance  of  pulping  process 
vent  control  devices  is  included  in  the 
excess  emissions  allowances.  Although 
maintenance  downtime  was  not  part  of 
the  January  25,  2000  proposed 
amendments,  we  are  using  this  notice  to 
clarify  our  intent. 

II.  Summary  of  the  Final  Amendments 

In  today's  final  rule,  we  are 
promulgating  the  following 
amendments  to  the  1998  Pulp  and  Paper 
NESHAP  and  clarifying  the  downtime 
provision  for  pulping  vent  control 
devices.  We  are  amending: 

•  The  standards  for  the  pulping 
system  at  kraft,  soda,  and  semi-chemical 
processes  (§  63.443(d)(4))  to  remove  the 
requirement,  in  some  cases,  to  conduct 
an  initial  performance  test  or  to 
continuously  monitor  the  temperature 
of  the  pulping  vent  control  device. 

•  The  standards  for  kraft  pulping 
process  condensates  to  add  mass 
emissions  standards  for  biological 
treatment  provisions  (§  63.446(e)(2))  and 
to  refer  to  the  procedure  for  measuring 
total  HAP  in  §  63.457(g). 

•  The  standards  forkraft  pulping 
process  condensates  (§  63.446(i))  to  add 
a  reference  to  the  minimum  mass 
condensate  collection  option 

{§  63.446(c)(3))  and  to  correct  a  minor 
drafting  error. 

•  The  open  biological  treatment 
system  monitoring  requirements 

(§  63.453(j))  to  allow  for  site-specific 
monitoring  parameters  and  to  clarify  the 
quarterly  performance  test  procedures. 

•  The  monitoring  requirements 
section  (§  63.453(n))  to  include  the 
reference  to  the  site-specific  biological 
treatment  system  monitoring  parameters 
and  to  correct  a  minor  drafting  error. 

•  The  open  biological  treatment 
system  monitoring  requirements 

(§  63.453(p))  to  revise  the  procedures  for 
conducting  the  optional  performance 
tests  and  clarify  the  timing  of  corrective 
actions  taken  during  monitoring 
parameter  excursions. 

•  §  63.454  to  address  recordkeeping 
requirements  for  documenting  imsafe 
sampling  conditions  and  the  results  of 
optional  performance  tests  conducted  in 
response  to  monitoring  parameter 
excursions,  and  add  corresponding 
reference. 

•  The  reporting  requirements  section 
(§  63, 455(e))  to  add  performance  testing 
notification  requirements  to  be  used  if 
open  biological  treatment  system 
performance  test  results  are  used  to 
revise  approved  monitoring  values  or 
ranges. 


•  The  test  methods  and  procedures 
section  (§  63.457(c)(1))  to  correct  the 
reference  to  the  liquid  sampling 
procedures. 

•  The  test  methods  and  procedures 
section  (§  63.457(c)(4))  to  add  the  word 
"open"  before  "biological  treatment 
system." 

•  The  test  methods  and  procedures 
section  (§  63.457(c)(5)  and  (6))  to  specif\' 
the  procedures  for  determining  the 
minimvun  measurement  level  of  HAP  for 
a  given  test  method. 

•  The  test  methods  and  procedures 
section  (§63, 457(g))  to  specify  the 
measurement  of  only  four  HAP  for 
biological  treatment  systems. 

•  The  test  methods  and  procedures 
for  open  biological  treatment  systems 
(§  63.457(1))  to  remove  the  total  HAP 
percent  reduction  procedure,  to  add  the 
methanol  percent  reduction  and  mass 
removal  procedures,  to  add  an  equation 
for  determining  the  ratio  of 
noiunethanol  HAP  to  methanol,  to  add 
clarity  to  the  purpose  of  the 
requirements,  and  to  correct  minor 
drafting  errors. 

•  The  test  methods  and  procedures 
for  open  biological  treatment  systems 
(§  63.457(m))  to  correct  references, 

•  The  test  methods  and  procedures 
for  open  biological  treatment  systems 
(§63.457(n))  to  add  the  word  "open"  to 
the  paragraph  title  and  to  correct  minor 
drafting  errors, 

•  The  delegation  of  authority  section 
(§  63.458(b)(5))  to  add  a  reference  to  the 
procedure  for  determining  the  minimum 
measurement  level  of  HAP. 

•  To  add  monitoring  procedures 
(appendix  E)  for  biological  treatment 
systems  when  more  detailed  sampling  is 
unsafe. 

•  The  table  in  part  9  that  includes  the 
currently  approved  information  request 
control  numbers  to  add  the  1998  Pulp 
and  Paper  NESHAP  information 
collection  requirements. 

m.  Summary  of  Public  Comments, 
Responses,  and  Changes  to  the 
Standards 

Generally,  the  comments  were 
supportive  of  the  proposed 
amendments,  and  we  have  not 
summarized  those  positive  comments. 
We  received  no  adverse  comments 
regarding  the  proposed  amendment  for 
pulping  vent  combustion  devices: 
therefore,  the  amendment  is  being 
promulgated  as  proposed.  Below  is  an 
overview  of  the  major  issues  raised  bv 
commenters  and  our  responses.  A 
complete  summary  of  major  comments 
and  responses  is  available  in  the  docket 
and  on  the  WW\V.  The  ADDRESSES  and 
SUPPLEMENTARY  INFORMATION  sections  of 


this  preamble  contain  detailed 
information  on  the  docket  and  WWW. 

The  major  public  comments  we 
received  suggested  changes  and 
clarifications  to  the  proposed 
amendments  for  the  standards, 
monitoring  requirements,  and  test 
methods  for  biological  treatment 
systems. 

Individual  HAP  procedure.  We 
proposed  a  procedure  (the  "individual 
HAP  procedure")  that  can  be  used  to 
demonstrate  compliance  of  biological 
treatment  systems  on  an  individual  HAP 
basis  (either  percent  reduction  or  mass 
removal).  The  procedure  was  proposed 
as  an  alternative  to  demonstrating 
compliance  by  measuring  total  HAP.  To 
use  the  procedure,  you  must  measure 
the  mass  of  the  individual  HAP  entering 
and  exiting  the  biological  treatment 
system. 

The  conunents  stated  that  the 
proposed  procedure  is  not  viable 
because  the  outlet  concentrations  of  the 
nonmethanol  HAP  will  be  below  the 
detection  limit  of  the  test  methods 
specified  in  the  1998  Pulp  and  Paper 
NESHAP.  We  agree  with  the  commenter 
that  the  proposed  individual  HAP 
procedure  is  not  viable  due  to  lack  of 
adequate  test  methods.  Therefore,  we 
are  withdrawing  the  proposed 
individual  HAP  procedure  and  its 
associated  test  methods  (§63.446(e)(2){i) 
and  §  63.457(l)(l)  and  (2)  of  the 
proposed  amendments). 

Minimum  measurement  level 
procedure.  We  proposed  amendments  to 
the  test  methods  and  procedures  section 
(§  63.457(c))  that  added  two  alternative 
procedures  for  determining  the 
minimum  measurement  level  (MML)  of 
specific  HAP  in  pulping  process 
condensate  streams.  The  comments 
received  stated  that  several 
clarifications  and  corrections  to  the 
proposed  procedures  were  needed.  We 
agree  with  the  suggested  clarifications 
and  corrections,  and  we  have  revised 
the  1998  Pulp  and  Paper  NESHAP 
accordingly. 

Methanol  procedure  for  biological 
treatment  systems.  We  proposed  a 
procedure  (the  "methanol  procedure  ") 
that  can  be  used  as  an  alternative  to 
demonstrating  compliance  of  biological 
treatment  systems  on  an  individual  HAP 
basis.  As  part  of  the  methanol 
procedure,  you  are  required  to  measure 
the  ratio  of  nonmethanol  HAP 
(acetaldehyde.  methyl  ethyl  ketone,  and 
propionaldehyde)  mass  to  methanol 
mass.  The  value  of  this  ratio  is 
designated  in  the  proposed  amendments 
as  "r."  The  1998  Pulp  and  Paper 
NESHAP  require  total  HAP 
measurements  on  a  quarterly  basis.  We 
requested  comments  and  data  to 
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determine  if  quarterly  testing  for  total 
HAP  is  still  warranted,  or  if  testing  for 
total  HAP  annually  is  adequate. 

The  comments  received  stated  that  an 
annual  measurement  of  T"  is  sufficient 
since  the  value  of  "r"  is  very  low  and 
the  corresponding  impact  on  the  mass 
removal  determinations  will  be  small 
We  agree  with  the  commenter  that  an 
annual  measurement  of  "r"  is  sufficient. 
Therefore,  we  are  revising  the  biological 
treatment  system  monitoring 
requirements  (§63.453(j)(3)(ii))  to 
specify  that  the  value  of  "r"  must  be 
determined  only  during  the  first-quarter 
test  of  each  year. 

Quarterly  performance  tests  versus 
initial  performance  tests.  We  proposed 
adding  a  mass  removal  option  for 
biological  treatment  systems  in  addition 
to  the  percent  reduction  standard 
already  contained  in  the  1998  Pulp  and 
Paper  NESHAP.  We  also  proposed  t(i 
amend  the  quarterly  testing  and 
compliance  monitoring  requirements  to 
make  conforming  revisions  by  replacing 
the  term  "percent  reduction  tests"  with 
"performance  test"  or  "compliance 
test." 

The  comments  received  stated  that 
the  EPA  should  clarify-  that  the 
requirements  for  the  quairterly  tests  are 
less  extensive  than  for  the  initial 
performance  test  since  the  quarterly 
tests  are  part  of  the  monitoring 
requirements.  We  disagree  with  the 
comments,  and  we  are  making  text 
changes  to  the  quarterly  testing 
requirements  and  the  reporting 
requirements  to  use  consistent  language. 

Condensate  variability.  We  received 
several  comments  stating  that  the 
performance  test  and  continuous 
monitoring  procedures  for  the 
condensate  collection  and  treatment 
requirements  should  account  for 
inherent  hour-to-hour  and  day-to-day 
variability  in  the  amount  of  methanol 
generated  in  the  regulated  condensates 
Based  on  the  data  being  collected  for 
industry  condensate  characterization 
studies,  the  comments  stated  that  there 
is  significant  variability  over  all  time 
scales,  and  the  causes  of  methanol 
variability  are  beyond  the  control  of  the 
mill  operator.  Consequently,  there  is  a 
chance  that  the  amount  of  methanol 
collected  and  sent  to  treatment  on  a 
short-term  basis  can  be  less  than  that 
required  by  the  standards  and  can  lead 
to  noncompliance,  even  though  the 
pulping  processes  and  controls  are 
operating  normally. 

We  agree  that  condensate  variability 
is  a  concern  in  both  the  initial  and 
continuous  compliance  demonstrations. 
Variability  is  particularly  a  concern  for 
the  mass  removal  option  where 
compliance  is  based  on  an  amount  of 


mass  collected  and  the  performance  of 
the  control  device  or  system. 

Some  comments  recommended  that 
because  of  the  variability  of  methanol  in 
condensate  streams,  the  rule  should  be 
revised  to  clarifv'  that  long-term  averages 
are  necessary  for  demonstrating  initial 
and  continuous  compliance  with  the 
condensate  collection  standards.  While 
we  agree  that  variability  should  be 
considered  in  establishing  appropriate 
averaging  periods,  the  1998  Pulp  and 
Paper  NESHAP  already  provide  you 
with  flexibility  in  establishing  the 
appropriate  averaging  periods  for 
demonstrating  initial  compliance  and 
conducting  continuous  compliance 
monitoring.  Consequently,  we  are  not 
changing  the  1998  Pulp  and  Paper 
NESHAP  text  to  address  this  issue. 

We  proposed  mass  removal  standards, 
expressed  as  either  individual  HAP  or 
methanol,  for  biological  treatment 
systems  as  an  alternative  to  the  percent 
reduction  standards.  Compliance  with  a 
mass  removal  standard  requires  that  the 
inlet  HAP  (methanol)  mass  and  the 
performance  of  the  treatment  device  be 
measured  over  the  same  time  period. 
The  comments  recommended  that  the 
rule  be  revised  to  consider  variability  of 
inlet  mass  concentrations  during 
performance  tests  of  condensate 
treatment  devices  (i.e.,  steam  strippers 
and  biological  treatment  systems).  To 
address  short-term  variability  in 
condensates  on  the  day  the  performance 
test  is  conducted,  these  comments 
recommended  that  the  mass  in 
condensates  be  based  on  long-term 
averages  established  prior  to  the  date  of 
the  test. 

We  disagree  with  the  comments  that 
the  mass  in  condensates  be  based  on 
data  established  prior  to  the  date  of  the 
treatment  system  performance  test.  The 
performance  test  for  the  treatment 
standard  must  be  based  on  actual  test 
data  of  the  inlet  HAP  (or  methanol) 
mass  and  the  treatment  device 
performance  on  the  same  time  basis. 
However,  we  agree  with  the  comments 
that  the  proposed  rule  amendments  did 
not  adequately  account  for  variability 
during  optional  tests  to  confirm  the 
performance  of  biological  treatment 
systems  during  parameter  excursions. 
Today's  final  rule  amendments, 
therefore,  provide  some  additional 
flexibility  in  conducting  these  tests. 

Procedures  for  responding  to 
parameter  excursions  in  biological 
treatment  systems.  We  proposed  a 
modeling  procedure  (appendix  E  of  40 
CFR  part  63)  to  use  during  unsafe 
.sampling  conditions.  The  procedure 
would  be  used  whenever  a  parameter 
excursion  occurs  during  an  event  when 
it  is  too  dangerous,  hazardous,  or 


otherwise  unsafe  for  personnel  to  collect 
samples  from  an  open  nonthoroughly 
mixed  biological  treatment  system.  The 
procedure  would  be  used  to  satisfy  the 
daily  monitoring  requirements  until 
such  time  as  a  full  performance  test  can 
be  conducted  under  safe  conditions. 

The  conunents  received  stated  that  a 
conflict  exists  between  the  timing  of  the 
modeling  procedure  and  the  subsequent 
performance  test,  and  on  initiating  steps 
to  end  the  parameter  excursion.  We  are 
revising  the  monitoring  requirements  of 
the  rule  to  clarify  the  timing  of  the 
modeling  procedure,  the  performance 
test,  and  implementation  of  corrective 
actions;  however,  the  intent  of  the  1998 
Pulp  and  Paper  NESHAP  remains 
unchanged  since  we  believe  that  there  is 
no  conflict  in  this  rule  requirement. 

Monitoring  procedures  for  biological 
treatment  systems  during  unsafe 
conditions.  We  proposed  a  modeling 
procedure  (appendix  E  of  40  CFR  part 
63)  for  monitoring  open  biological 
treatment  systems  that  can  be  used 
when  unsafe  conditions  exist  in  the 
system  that  would  prevent  personnel 
from  conducting  the  sampling  necessary 
to  conduct  a  full  performance  test.  The 
comments  suggested  several 
clarifications  and  corrections  to  the 
proposed  modeling  procedure.  We  agree 
that  clarifications  are  needed  in  some  of 
the  cases  identified  by  the  commenter, 
and  these  clarifications  have  been 
added. 

Performance  test  notifications.  We 
proposed  that  the  notification  period  for 
certain  compliance  monitoring  testing 
be  reduced  from  60  days,  as  required  by 
the  1998  Pulp  and  Paper  NESHAP 
general  provisions  (§  63.7(b)),  to  15 
days.  This  shortened  notification  period 
would  be  used  if  a  mill  intends  to  revise 
the  allowable  monitoring  parameter 
ranges  or  values  using  data  recorded 
during  any  valid  subsequent 
performance  tests  required  in  the 
monitoring  requirements  section  of  the 
1998  Pulp  and  Paper  NESHAP.  We 
received  comments  stating  that  the  15- 
day  period  was  too  long,  and  that  same 
day  notification  should  be  allowed.  We 
disagree  with  the  comments,  and  we 
believe  the  length  of  the  notification 
period  (15  days)  is  appropriate. 
Consequently,  the  15-day  notification 
change  is  being  made  to  the  1998  Pulp 
and  Paper  NESHAP  as  proposed. 

Drafting  errors  and  clarifications.  We 
proposed  several  corrections  to  minor 
drafting  errors  identified  following 
promulgation  of  the  1998  Pulp  and 
Paper  NESHAP.  No  comments  were 
received  regarding  those  proposed 
corrections.  Therefore,  the  amendments 
for  the  corrections  and  minor  drafting 
errors  are  being  published  as  proposed. 


Federal  Register / Vol.  65,  No.  247 /Friday,  December  22,  2000 /Rules  and  Regulations  80759 


However,  below  are  some  additional 
corrections  found  since  these 
amendments  were  proposed  on  January 
25.  2000. 

In  the  April  12. 1999  final  rule 
interpretation  and  technical 
amendments,  we  inserted  a  new  test 
procedure  into  the  middle  of  a  list  of 
other  procedures.  One  of  those  other 
procedures  is  cross  referenced  in 
another  section  of  the  rule,  and  we  did 
not  change  the  cross  reference  text.  In 
today's  final  rule  amendments,  we  are 
correcting  that  error  by  changing  the 
cross  referenced  procedure  text  in 
§  63.458(b)(4).  from  §  63.457(c)(3)(ii)  to 
its  new  location  in  §63.457{c)(3)(iii). 
Additionally,  commenters  identified  a 
drafting  error  in  the  original  rule  text 
published  on  April  15, 1998.  We  are 
correcting  the  error  by  changing  the 
cross  referenced  text  in  the  standards  for 
condensate  closed  collection  systems 
(§  63.446(d)(1)),  fit)m 
§  63.962(b)(3)(ii)(B)(5)(iii)  to  its  correct 
location  in  §63,962(b)(5)(iii). 

In  the  January  25,  2000  proposed 
amendments  notice,  we  proposed 
several  amendments  to  the  standards 
(§  63.446(e)(2)),  monitoring 
requirements  (§  63.453(j)),  and  test 
methods  and  procedures  (§63,457(1)) 
used  for  biological  treatment  system. 
These  proposed  amendments  allow  you 
to  comply  with  a  percent  reduction  or 
mass  removal  standard  using  individual 
HAP  or  using  methanol  under  certain 
conditions.  In  these  proposed 
amendments,  the  following  drafting 
errors  and  corrections  were  identified 
by  conunenters: 

•  The  quarterly  testing  requirements 
in  §63.453(j)(3{i)  contain  incorrect 
language  from  the  1998  Pulp  and  Paper 
NESHAP  and  references  to  the 
condensate  standards, 

•  An  incorrect  variable  was  used  in 
the  proposed  amendments'(§  63.457(1)) 
to  the  test  methods  and  procedures 
section,  and 

•  The  definition  of  "r"  (the  ratio  of 
nonmethanol  HAP  to  methanol)  and  the 
equation  to  determine  "r"  was  not 
included  in  the  proposed  amendments 
(§63.457(l)(3)and 

(4)  to  the  test  methods  and  procedures 
section.  We  agree  with  each  of  the 
drafting  errors  identified  by  the 
commenters,  and  we  are  revising  the 
rule  accordingly. 

Control  device  downtime  due  to 
scheduled  maintenance.  In  today's  final 
rule  amendments,  we  are  clarifying  that 
doMmtime  associated  with  routine 
maintenance  of  control  devices  used  to 
reduce  emissions  of  liAP  &t>m  pulping 
process  vents  is  included  in  the  excess 
emissions  allowances.  Following 
promulgation  of  the  1998  Pulp  and 


Paper  NESHAP,  we  received  comments 
stating  that  routine  maintenance  of 
control  devices  should  be  included  in 
the  excess  emission  allowances,  since 
this  category  of  outages  is  not  covered 
under  the  startup,  shutdown,  and 
malfunction  provisions. 

In  the  1998  Pulp  and  Paper  NESHAP, 
the  excess  emission  allowances  include 
periods  when  the  control  device  is 
inoperable  and  when  the  operating 
parameter  values  established  during  the 
initial  performance  test  cannot  be 
maintained  at  the  appropriate  level. 
However,  in  the  promulgation  preamble 
(63  FR  18529-18530).  we  specifically 
stated  that  excess  emission  allowances 
did  not  include  scheduled  maintenance 
activities.  W^en  the  1998  Pulp  and 
Paper  NESHAP  was  promulgated,  the 
EPA  was  considering  revisions  to  the 
NESHAP  general  provisions  that  would 
address  downtime  associated  wdth 
scheduled  maintenance.  Those  revisions 
have  not  been  made.  Therefore,  in 
today's  final  rule  amendments,  we  are 
clarifying  that  excess  emission 
allowances  for  pulping  vent  control 
devices  (§  63.443(e))  can  include 
dov^mtime  due  to  scheduled 
maintenance  activities. 

IV.  Information  Collection  Request 

acR) 

This  final  rule  amends  the  table  of 
currently  approved  ICR  control  numbers 
issued  by  OMB.  This  final  rule  updates 
the  table  to  list  those  1998  Pulp  and 
Paper  NESHAP  information 
requirements  promulgated  in  1998.  We 
will  continue  to  present  OMB  control 
numbers  in  a  consolidated  table  format 
to  be  codified  in  40  CFR  part  9  of  the 
Agency's  regulations  and  in  each  CFR 
volume  containing  EPA  regulations.  The 
table  lists  the  section  numbers  with 
reporting  and  recordkeeping 
requirements  and  the  current  OMB 
control  numbers.  This  listing  of  the 
OMB  control  numbers  and  their 
subsequent  codification  in  the  CFR 
satisfy  the  requirements  of  the 
Paperwork  Reduction  Act  and  OMB's 
implementing  regulations  at  5  CFR  part 
1320.  The  ICR  itself  was  subject  to 
public  notice  and  comment  prior  to 
OMB's  approval  of  the  ICR.  Further, 
because  amendment  of  the  table  in  part 
9  is  technical  in  nature,  we  believe  that 
another  notice  and  conunent  period  for 
this  amendment  is  uimecessary.  For 
these  reasons,  we  believe  that  there  is 
good  cause  under  the  Administrative 
Procediu*  Act  (5  U.S.C.  553(b)  to  amend 
this  table  without  prior  notice  and 
comment. 


V,  Administrative  Requirements 

A.  Executive  Order  12866,  Regulator,- 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51375,  October  4,  1993),  the  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and,  therefore,  subject  tu 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulator^' 
action"  as  one  that  is  likely  to  lead  to 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  completion,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  1998  Pulp  and  Paper  NESHAP 
was  considered  a  "significant  regulatory 
action"  under  Executive  Order  12866. 
Accordingly.  EPA  prepared  a  regulatory 
impact  analysis.  These  final  rule 
amendments  make  technical  revisions 
and  correct  inadvertent  drafting  errors. 
The  OMB  evaluated  this  action  and 
determined  it  to  be  nonsignificant;  thus, 
it  did  not  require  OMB  review, 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999),  requires  the  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  cimong  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132,  the  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
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costs  incurred  by  State  and  local 
governments,  or  the  EPA  consults  u  ith 
State  and  local  officials  earlv  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  EPA  consults  with  State 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  OMB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impai:t 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  loc:al 
officials,  a  summar\  of  the  nature  of 
their  concerns  and  the  EPA's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  rule  with  federalism 
implications  to  OMB  for  review 
pursuant  to  Executive  Order  12866.  EPA 
must  include  a  certification  from  the 
agency's  Federalism  Official  stating  that 
EPA  has  met  the  requirements  of 
Executive  Order  13132  in  a  meaningful 
and  timely  manner 

These  final  amendments  to  the  199H 
Pulp  and  Paper  NESHAP  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  While  the  1998 
Pulp  and  Paper  NESHAP  do  not  create 
mandates  upon  State,  local,  or  tribal 
governments.  EPA  involved  State  and 
local  air  pollution  control  agencies  in  its 
development.  Todav's  action  does  not 
create  a  mandate  upon  State,  local,  or 
tribal  governments.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13084,  Consultations 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessarv  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  if  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 


re(juires  EP.-\  to  provide  to  OMB.  in  a 
separatelv  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EP.^'s  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulatiim.  In  addition.  Executive  Order 
130H4  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities   " 

Todav's  final  rule  amendments  do  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  The  1998  Pulp  and  Paper 
N'ESHAP  do  not  create  mandates  upon 
tribal  governments  These  amendments 
do  not  create  a  mandate  on  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply. 

D  Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safetv  Risks 

Executive  Order  13045  (62  FR  19885. 
.April  23.  1997)  applies  to  any  rule  that: 
(1)  IS  determined  to  be  "economically 
significant'  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatorv  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  rule  on  children  and  explain  why 
the  planned  regulation  is  preferable  to 
other  potentially  effective  and 
reasonably  feasible  alternatives 
considered  by  the  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatorv  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  The  1998  Pulp 
and  Paper  NESHAP  fall  into  that 
category  only  in  part:  the  minimum  rule 
stringency  is  set  according  to  a 
congressionallv  mandated,  technology- 
based  lower  limit  called  the  "floor.  ' 
while  a  decision  to  increase  the 
stringent;y  bevond  this  floor  can  be 
partly  based  on  risk  considerations. 

No  children's  risk  analysis  was 
performed  for  the  1998  Pulp  and  Paper 
NESHAP  rulemaking  because  no 
alternative  technologies  exist  that  would 
provide  greater  stringency  at  a 
reasonable  cost,  and,  therefore,  the 
results  of  any  such  analvsis  would  have 


no  impact  on  the  stringency  decision. 
Today's  final  rule  amendments  are  not 
subject  to  Executive  Order  1 3045 
because  they  do  not  involve  decisions 
on  environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  the  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  of  why  that  alternative  was 
not  adopted. 

Before  the  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
goveriunents,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory- 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  today's 
final  rule  amendments  do  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more  to 
either  State,  local,  or  tribal  governments, 
in  the  aggregate,  or  to  the  private  sector 
in  any  1  year.  These  amendments 
provide  additional  flexibility  to  the 
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1998  Pulp  and  Paper  NESHAP  and 
reduce  compliance  costs.  Therefore, 
these  amendments  are  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

F.  Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesselS, 
small  organizations,  and  small 
governmental  jurisdictions. 

The  EPA  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
today's  final  rule  amendments.  These 
amendments  will  not  residt  in  increased 
impacts  to  small  entities,  but  will 
provide  additional  flexibility  to  the 
1998  Pulp  and  Paper  NESHAP  by 
adding  equivalent  treatment 
alternatives. 

G.  Paperwork  Reduction  Act 

The  EPA  submitted  the  information 
requirements  of  the  1998  Pulp  and 
Paper  NESHAP  for  approval  to  the  OMB 
on  April  27,  1998  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
The  EPA  prepared  an  ICR  document 
(ICR  No.  1657.03),  and  a  copy  may  be 
obtained  from  Sandy  Fanner  at  U.S. 
EPA,  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460  or 
by  calling  (202)  260-2740.  You  may  also 
request  a  copy  by  e-mail  at: 
farmer.sandy@epa.gov  or  from  the 


Office  of  Policy  website  at:  http:// 
wrwrw.epa.gov/icr.  The  ICR  has  been 
approved  by  OMB  (OMB  No.  2060- 
0387.) 

These  amendments  to  the  1998  Pulp 
and  Paper  NESHAP  will  have  no  impact 
on  the  information  collection  burden 
estimates  made  previously. 
Consequently,  EPA  has  not  revised  the 
ICR. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  all  Federal  agencies  are  required  to 
use  voluntary  consensus  standards 
(VCS)  in  their  regulatory  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  {e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  requires 
Federal  agencies  to  provide  Congress, 
through  annual  reports  to  OMB,  with 
explanations  when  an  agency  decides 
not  to  use  available  and  applicable  VCS. 

Today's  final  nde  amencunents  do  not 
establish  new  or  modify  existing 
technical  standards.  Therefore, 
consideration  of  VCS  is  not  relevant  to 
this  action. 

J.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the 
SBREFA,  generally  provides  that  before 
a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  this  final  rule  and 
other  required  information  to  the  U.S. 


Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule  '  as  defined  by  5  U.S.C. 
804(2).  These  amendments  will  be 
effective  February  20,  2001. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  7.  2000. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I.  parts  9  and 
63  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  9— [AMENDED] 

1 .  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  136-136v: 
15  U.S.C.  2001,  2003,  2005,  2006.  2601-2671; 
21  U.S.C.  331j.  346a.  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq..  1311.  1313d.  1314,  1318, 
1321.  1326.  1330,  1342.  1344.  1345  (d)  and 
(e).  1361;  E.O.  11735.  38  FR  21243.  3  CFR. 
1971-1975  Comp.  p.  973;  42  U.S.C.  241. 
242b.  243.  246,  300f.  300g.  300g-l.  300g-2. 
300g-3.  300g-4.  300g-5.  300g-6.  300J-1. 
300J-2.  300J-3.  300J-4.  300J-9.  1857  et  seq.. 
6901-6992k.  7401-7671q,  7542.  9601-9657. 
11023.  11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  in  numerical 
order  to  read  as  follows: 

§9.1     OMB  approvals  under  the  Paperwork 
Reduction  Act. 


40  CFR  citation 


OMB  control  no 


National  Emission  Standards  for  Hazardous  Air  Pollutants  for  Source  Categories 


63.450,  63.453-63.455,  and  63.457 


2060-0387 


3 The  ICRs  referenced  In  this  section  of  the  table  encompass  the  applicable  general  provisions  contained  in  40  CFR  part  63,  subpart  A,  which 
are  not  independent  infonmation  collection  requirements. 


PART  63— [AMENDED] 

3.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 
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Subpart  S— National  Emlsaion 
Standards  for  Hazardous  Air  Poliutants 
from  the  Puip  and  Paper  Industry 

4.  Amend  §  63.443  by  revising 
paragraph  (d)(4)  to  read  as  follows: 

§  63.443    Standards  for  the  pulping  system 

at  kraft,  soda,  and  semt-chemical 

processes. 

«         »         •         •         * 

(d)  *   *   * 

(4)  Reduce  total  HAP  emissions  using 
one  of  the  foUowinB: 

(i)  A  boiler,  lime  kdln,  or  recovery 
furnace  by  introducing  the  HAP 
emission  stream  with  the  primary  fuel 
or  into  the  flame  zone:  or 

(ii)  A  boiler  or  recover*-  furnace  with 
a  heat  input  capacity  greater  than  or 
equal  to  44  megawatts  (150  million 
British  thermal  units  per  hour)  by 
introducing  the  HAP  emission  stream 
with  the  combustion  air. 
•         ♦        *         •         * 

5.  Amend  §63.446  by  revising 
paragraphs  (d)(1).  (e)(2)  and  (i)  to  read 
as  follows: 

§  63.446    Standards  for  kraft  pulping 
process  condensates. 

***** 

(d)*   *   * 

(1)  Each  closed  collection  system 
shall  meet  the  individual  drain  system 
requirements  specified  in  §§63.960, 
63.961,  and  63.962  of  subpart  RR  of  this 
part,  except  for  closed  vent  systems  and 
control  devices  shall  be  designed  and 
operated  in  accordance  with 

§§  63.443(d)  and  63.450.  instead  of  in 
accordance  with  §63.693  as  specified  in 
§63.962  (a)(3){ii).  (b)(3)(ii)(A),  and 
(b)(5)(iii);  and 

***** 

(e)*   *   * 

(2)  Discharge  the  pulping  process 
condensate  below  the  liquid  surface  of 
a  biological  treatment  system  and  treat 
the  pulping  process  condensates  to  meet 
the  requirements  specified  in  paragraph 
(e)(3).  (4),  or  (5)  of  this  section,  and  total 
HAP  shall  be  measured  as  specified  in 

§  63.457(g);  or 
***** 

(i)  For  the  purposes  of  meeting  the 
requirements  in  paragraph  (c)(2)  or  (3) 
or  paragraph  (e)(4)  or  (5)  of  this  section 
at  mills  producing  both  bleached  and 
unbleached  pulp  products,  owners  and 
operators  may  meet  a  prorated  mass 
standard  that  is  calculated  by  prorating 
the  applicable  mass  standards 
(kilograms  of  total  HAP  per  megagram  of 
ODP)  for  bleached  and  unbleached  mills 
specified  in  paragraph  (c)(2)  or  (3)  or 
paragraph  (e)(4)  or  (5)  of  this  section  by 
the  ratio  of  annual  megagrams  of 
bleached  and  unbleached  ODP. 


6.  Amend  §63.453  by  revising 
paragraphs  (j),  (n),  and  (p)  to  read  as 
follows: 

§  63.453    IMonitoring  requirements. 

•         •         *         «         * 

(j)  Each  owner  or  operator  using  an 
open  biological  treatment  system  to 
comply  with  §  63.446(e)(2)  shall 
perform  the  daily  monitoring 
procedures  specified  in  either  paragraph 
())(1)  or  (2)  of  this  section  and  shall 
conduct  a  performance  test  each  quarter 
using  the  procedures  specified  in 
paragraph  (i)(3)  of  this  section. 

( 1 )  Clomply  with  the  monitoring  and 
sampling  requirements  specified  in 
paragraphs  ())(l)(i)  and  (ii)  of  this 
section. 

(i)  On  a  daily  basis,  monitor  the 
following  parameters  for  each  open 
biological  treatment  unit: 

(A)  Composite  daily  sample  of  outlet 
soluble  BODs  concentration  to  monitor 
for  maximum  daily  and  maximum 
monthly  average; 

(B)  Mixed  liquor  volatile  suspended 
solids; 

(C)  Horsepower  of  aerator  unit(s); 

(D)  Inlet  liquid  flow;  and 

(E)  Liquid  temperature, 
(ii)  If  the  Inlet  and  Outlet 

Concentration  Measurement  Procedure 
(Procedure  3)  in  appendix  C  of  this  part 
is  used  to  determine  the  fraction  of  HAP 
compounds  degraded  in  the  biological 
treatment  system  as  specified  in 
§63.457(1).  conduct  the  sampling  and 
archival  requirements  specified  in 
paragraphs  (i)(l)(ii)(A)  and  (B)  of  this 
section. 

(A)  Obtain  daily  inlet  and  outlet 
liquid  grab  samples  from  each  biological 
treatment  unit  to  have  HAP  data 
available  to  perform  quarterly 
performance  tests  specified  in  paragraph 
(j)(3)  of  this  section  and  the  compliance 
tests  specified  in  paragraph  (p)  of  this 
section. 

(B)  Store  the  samples  as  specified  in 
§  63.457(n)  until  after  the  results  of  the 
soluble  BODs  test  required  in  paragraph 
(j)(l)(i)(A)  of  this  section  are  obtained. 
The  storage  requirement  is  needed  since 
the  soluble  BODs  test  requires  5  days  or 
more  to  obtain  results.  If  the  results  of 
the  soluble  BODs  test  are  outside  of  the 
range  established  during  the  initial 
performance  test,  then  the  archive 
sample  shall  be  used  to  perform  the 
mass  removal  or  percent  reduction 
determinations. 

(2)  As  an  alternative  to  the  monitoring 
requirements  of  paragraph  (j)(l)  of  this 
section,  conduct  daily  monitoring  of  the 
site-specific  parameters  established 
according  to  the  procedures  specified  in 
paragraph  (n)  of  this  section. 

(3)  Conduct  a  performance  test  as 
specified  in  §  63.457(1)  within  45  days 


after  the  beginning  of  each  quarter  and 
meet  the  applicable  emission  limit  in 
§  63.446(e)(2). 

(i)  The  performance  test  conducted  in 
the  first  quarter  (annually)  shall  be 
performed  for  total  HAP  as  specified  in 
§  63.457(g)  and  meet  the  percent 
reduction  or  mass  removal  emission 
limit  specified  in  §  63.446(e)(2). 

(ii)  The  remaining  quarterly 
performance  tests  shall  be  performed  as 
specified  in  paragraph  (j)(3){i)  of  this 
section  except  owners  or  operators  may 
use  the  applicable  methanol  procedure 
in  §  63.457(1)(1)  or  (2)  and  the  value  of 
r  determined  during  the  first  quarter  test 
instead  of  measuring  the  additional 
HAP  to  determine  a  new  value  of  r. 
***** 

Tn)  To  establish  or  reestablish  the 
value  for  each  operating  parameter 
required  to  be  monitored  under 
paragraphs  (b)  through  (j),  (1),  and  (m)  of 
this  section  or  to  establish  appropriate 
parameters  for  paragraphs  (f),  (i).  (j)(2), 
and  (m)  of  this  section,  each  owner  or 
operator  shall  use  the  following 
procedures: 
***** 

(p)  The  procedures  of  this  paragraph 
apply  to  each  owmer  or  operator  of  an 
open  biological  treatment  system 
complying  with  paragraph  (j)  of  this 
section  whenever  a  monitoring 
parameter  excursion  occurs,  and  the 
owner  or  operator  chooses  to  conduct  a 
performance  test  to  demonstrate 
compliance  with  the  applicable 
emission  limit.  A  monitoring  parameter 
excursion  occurs  whenever  the 
monitoring  parameters  specified  in 
paragraphs  (j)(l)(i)(A)  through  (C)  of  this 
section  or  any  of  the  monitoring 
parameters  specified  in  paragraph  (j)(2) 
of  this  section  are  below  minimum 
operating  parameter  values  or  above 
maximum  operating  parameter  values 
established  in  paragraph  (n)  of  this 
section. 

( 1 )  As  soon  as  practical  after  the 
beginning  of  the  monitoring  parameter 
excursion,  the  following  requirements 
shall  be  met: 

(i)  Before  the  steps  in  paragraph 
(p)(l)(ii)  or  (iii)  of  this  section  are 
performed,  all  sampling  and 
measurements  necessary  to  meet  the 
requirements  in  paragraph  (p)(2)  of  this 
section  shall  be  conducted. 

(ii)  Steps  shall  be  taken  to  repair  or 
adjust  the  operation  of  the  process  to 
end  the  parameter  excursion  period. 

(iii)  Steps  shall  be  taken  to  minimize 
total  HAP  emissions  to  the  atmosphere 
during  the  parameter  excursion  period. 

(2)  A  parameter  excursion  is  not  a 
violation  of  the  applicable  emission 
standard  if  the  results  of  the 
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performance  test  conducted  using  the 
procedures  in  this  paragraph 
demonstrate  compliance  with  the 
applicable  emission  limit  in 
§  63.446(e)(2). 

(i)  Conduct  a  performance  test  as 
specified  in  §  63.457  using  the 
monitoring  data  specified  in  paragraph 
(j)(l)  or  (2)  of  this  section  that  coincides 
with  the  time  of  the  parameter 
excursion.  No  maintenance  or  changes 
shall  be  made  to  the  open  biological 
treatment  system  after  the  beginning  of 
a  parameter  excursion  that  would 
influence  the  results  of  the  performance 
test. 

(ii)  If  the  results  of  the  performance 
test  specified  in  paragraph  (p)(2)(i)  of 
this  section  demonstrate  compliance 
with  the  applicable  emission  limit  in 
§  63.446(e)(2),  then  the  parameter 
excursion  is  not  a  violation  of  the 
applicable  emission  limit. 

(iii)  If  the  results  of  the  performance 
test  specified  in  paragraph  (p)(2)(i)  of 
this  section  do  not  demonstrate 
compliance  with  the  applicable 
emission  limit  in  §  63.446(e)(2)  because 
the  total  HAP  mass  entering  the  open 
biological  treatment  system  is  below  the 
level  needed  to  demonstrate  compliance 
with  the  applicable  emission  limit  in 
§  63.446(e)(2),  then  the  owner  or 
operator  shall  perform  the  following 
comparisons: 

(A)  If  the  value  of  fbio  (MeOH) 
determined  during  the  performance  test 
specified  in  paragraph  (p)(2)(i)  of  this 
section  is  within  the  range  of  values 
established  dining  the  initial  and 
subsequent  performance  tests  approved 
by  the  Administrator,  then  the 
parameter  excujrsion  is  not  a  violation  of 
the  applicable  standard. 

(B)  If  the  value  of  fbio  (MeOH) 
determined  during  the  performance  test 
specified  in  paragraph  (p)(2)(i)  of  this 
section  is  not  within  the  range  of  values 
established  during  the  initial  and 
subsequent  performance  tests  approved 
by  the  Administrator,  then  the 
parameter  excursion  is  a  violation  of  the 
applicable  standard. 

Civ)  The  results  of  the  performance 
test  specified  in  paragraph  (p)(2)(i)  of 
this  section  shall  be  recorded  as 
specified  in  §  63.454(f). 

(3)  If  an  owner  or  operator  determines 
that  performing  the  required  procedures 
under  paragraph  (p)(2)  of  this  section  for 
a  nonthoroughly  mixed  open  biological 
system  would  expose  a  worker  to 
dangerous,  hazardous,  or  otherwise 
unsafe  conditions,  all  of  the  following 
procedures  shall  be  performed: 

(i)  Calculate  the  mass  removal  or 
percent  reduction  value  using  the 
procediu^s  specified  in  §  63.457(1) 
except  the  vdue  for  fbio  (MeOH)  shall  be 


determined  using  the  procedures  in 
appendix  E  to  this  part. 

fii)  Repeat  the  procedures  in 
paragraph  {p)(3)(i)  of  this  section  for 
every  day  until  the  unsafe  conditions 
have  passed. 

(iii)  A  parameter  excursion  is  a 
violation  of  the  standard  if  the  percent 
reduction  or  mass  removal  determined 
in  paragraph  (p){3)(i)  of  this  section  is 
less  than  the  percent  reduction  or  mass 
removal  standards  specified  in 
§  63.446(e)(2),  as  appropriate,  xmless  the 
value  of  fb,o  (MeOH)  determined  using 
the  procedures  in  appendix  E  of  this 
section,  as  specified  in  paragraph 
(p)(3)(i),  is  within  the  range  of  fb,o 
(MeOH)  values  established  during  the 
initial  and  subsequent  performance  tests 
previously  approved  by  the 
Administrator. 

(iv)  The  determination  that  there  is  a 
condition  that  exposes  a  worker  to 
dangerous,  hazardous,  or  otherwise 
unsafe  conditions  shall  be  documented 
according  to  requirements  in  §  63.454(e) 
and  reporting  in  §  63.455(f). 

(v)  The  requirements  of  paragraphs 
(p)(l)  and  (2)  of  this  section  shall  be 
performed  and  met  as  soon  as  practical 
but  no  later  than  24  hours  after  the 
conditions  have  passed  that  exposed  a 
worker  to  dangerous,  hazardous,  or 
otherwise  unsafe  conditions. 

7.  Amend  §  63.454  by  revising 
paragraph  (a)  and  adding  paragraphs  (e) 
and  (f)  to  read  as  follows: 

§63.454    Recordkeeping  requirements. 

(a)  The  owner  or  operator  of  each 
affected  source  subject  to  the 
requirements  of  this  subpart  shall 
comply  with  the  recordkeeping 
requirements  of  §  63.10,  as  shown  in 
table  1  of  this  subpart,  and  the 
requirements  specified  in  paragraphs  (b) 
through  (f)  of  this  section  for  the 
monitoring  parameters  specified  in 
§63.453. 
***** 

(e)  The  owner  or  operator  of  an  open 
ponthoroughly  mixed  biological 
treatment  system  complying  with 
§63.453(p)(3)  instead  of  §63.453(p)(2) 
shall  prepare  a  written  record 
identifying  the  specific  conditions  that 
would  expose  a  worker  to  dangerous, 
hazardous,  or  otherwise  imsafe 
conditions.  The  record  must  include  a 
vmtten  explanation  of  the  specific 
reason(s)  why  a  worker  would  not  be 
able  to  perform  the  sampling  and  test 
procedures  specified  in  §  63.457(1). 

(f)  The  owner  or  operator  of  an  open 
biological  treatment  system  compljdng 
with  §  63.453(p)  shall  prepare  a  written 
record  specifying  the  results  of  the 
performance  test  specified  in 
§63.453(p)(2). 


8.  Amend  §63.455  by  adding 
paragraphs  (e)  and  (f)  to  read  as  follows: 

§63.455    Reporting  requirements. 

***** 

(e)  If  the  owner  or  operator  uses  the 
results  of  the  performance  test  required 
in  §  63.453(p)(2)  to  revise  the  approved 
values  or  ranges  of  the  monitoring 
parameters  specified  in  §63.453(j)(l)  or 
(2),  the  owTier  or  operator  shall  submit 
an  initial  notification  of  the  subsequent 
performance  test  to  the  Administrator  as 
soon  as  practicable,  but  no  later  than  15 
days,  before  the  performance  test 
required  in  §63.453(p)(2)  is  scheduled 
to  be  conducted.  The  owner  or  operator 
shall  notify  the  Administrator  as  soon  as 
practicable,  but  no  later  than  24  hours, 
before  the  performance  test  is  scheduled 
to  be  conducted  to  confirm  the  exact 
date  and  time  of  the  performance  test. 

(f)  To  comply  with  the  open  biological 
treatment  system  monitoring  provisions 
of  §  63.453(p)(3),  the  owner  or  operator 
shall  notify  the  Administrator  as  soon  as 
practicable  of  the  onset  of  the 
dangerous,  hazardous,  or  otherwise 
unsafe  conditions  that  did  not  allow  a 
compliance  determination  to  be 
conducted  using  the  sampling  and  test 
procediu-es  in  §63.457(1).  The 
notification  shall  occur  no  later  than  24 
hours  after  the  onset  of  the  dangerous, 
hazardous,  or  otherwise  unsafe 
conditions  and  shall  include  the 
specific  reason{s)  that  the  sampling  and 
test  procedures  in  §  63.457(1)  could  not 
be  performed. 

9.  Section  63.457  is  amended  by: 

a.  Revising  paragraph  (c)(1) 
introductory  text; 

b.  Revising  paragraph  (c)(4) 
introductory  text; 

c.  Adding  paragraph  (c)(5); 

d.  Adding  paragraph  (c)(6); 

e.  Revising  paragraph  (g); 

f  Revising  paragraph  (1)  introductory 
text; 

g.  Revising  paragraph  (m)(l) 
introductory  text; 

h.  Revising  paragraph  (m)(l)(iii); 

i.  Revising  paragraph  (m)(2) 
introductory  text 

j.  Revising  paragraph  (m)(2)(ii) 
introductory  text; 

k.  Revising  paragraph  (n). 

The  revisions  and  additions  to  read  as 
follows: 

§  63.457    Test  methods  and  procedures. 

***** 

(c)*   •   * 

(1)  Samples  shall  be  collected  using 
the  sampling  procediu-es  of  the  test 
method  listed  in  paragraph  (c)(3)  of  this 
section  selected  to  determine  liquid 
stream  HAP  concentrations; 
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(4)  To  determine  soluble  BOD*  in  the 
effluent  stream  from  an  open  biological 
treatment  unit  used  to  comply  with 

^^  63.446(e)(2)  and  63.453(j),  the  owner 
or  operator  shall  use  Method  405.1  of 
part  136  of  this  chapter  with  the 
following  modifications: 
•         «         »         •         • 

(5)  If  the  test  method  used  to 
determine  HAP  concentration  indicates 
that  a  specific  HAP  is  not  detec;table,  the 
value  determined  as  the  minimum 
measurement  level  (MML)  of  the 
selected  test  method  for  the  specific 
H.\P  shall  be  used  in  the  compliance 
demonstration  calculations.  To 
determine  the  MML  for  a  specific  HAP 
using  one  of  the  test  methods  specified 
in  paragraph  (c)(3)  of  this  section,  one 
of  the  procedures  specified  in 
paragraphs  (c)(5)(i)  and  (ii)  of  this 
section  shall  be  performed.  The  MML 
for  a  particular  H.\P  must  be 
determined  only  if  the  H.\P  is  not 
detected  in  the  normal  working  range  of 
the  method. 

(i)  To  determine  the  MML  for  a 
specific  HAP,  the  following  procedures 
shall  be  performed  each  time  the 
method  is  set  up.  Set  up  is  defined  as 
the  first  time  the  analytical  apparatus  is 
placed  in  operation,  after  any  shut  down 
of  6  months  or  more,  or  any  time  a 
major  component  of  the  analytical 
appau'atus  is  replaced. 

(A)  Select  a  concentration  value  for 
the  specific  l-L\P  in  question  to 
represent  the  MML.  The  value  of  the 
MML  selected  shall  not  be  below  the 
calibration  standard  of  the  selected  test 
method. 

(B)  Measure  the  concentration  of  the 
specific  HAP  in  a  minimum  of  ttiree 
replicate  samples  using  the  selected  test 
method.  All  replicate  samples  shall  be 
run  through  the  entire  analytical 
procedure.  The  samples  must  contain 
the  specific  HAP  at  the  selected  MML 
concentration  and  should  be 
representative  of  the  liquid  streams  to 
be  analvzed  in  the  compliance 
demonstration.  Spiking  of  the  liquid 
samples  with  a  known  concentration  of 
the  target  H..\P  may  be  necessary  to 
ensure  that  the  HAP  concentration  in 
the  three  replicate  samples  is  at  the 
selected  MML.  The  concentration  of  the 
R.\P  in  the  spiked  sample  must  he 
within  50  percent  of  the  proposed  MML 
for  the  demonstration  to  be  valid.  As  an 
alternative  to  spiking,  a  field  sample 
above  the  MML  may  be  diluted  to 
produce  a  HAP  concentration  at  the 
MML.  To  be  a  valid  demonstration,  the 
diluted  sample  must  have  a  HAP 
concentration  within  20  percent  of  the 
proposed  MML,  and  the  field  sample 


must  not  be  diluted  by  more  than  a 
factor  of  five. 

(C)  Calculate  the  relative  standard 
deviation  (RSD)  and  the  upper 
confidence  limit  at  the  95  percent 
confidence  level  using  the  measured 
HAP  concentrations  determined  in 
paragraph  (c)(5)(i)(B)  of  this  section.  If 
the  upper  confidence  limit  of  the  RSD 
is  less  than  30  percent,  then  the  selected 
MML  is  acceptable.  If  the  upper 
confidence  limit  of  the  RSD  is  greater 
than  or  equal  to  30  percent,  then  the 
selected  MML  is  too  low.  and  the 
procedures  specified  in  paragraphs 
(c)(5)(i)(A)  through  (C)  of  this  section 
must  be  repeated. 

(ii)  Provide  for  the  Administrator's 
approval  the  selected  value  of  the  MML 
for  a  specific  HAP  and  the  rationale  for 
selecting  the  MML  including  all  data 
and  calculations  used  to  determine  the 
MML.  The  approved  MML  must  be  used 
in  all  applicable  compliance 
demonstration  calculations. 

(6)  When  using  the  MML  determined 
using  the  procedures  in  paragraph 
(c)(5)(ii)  of  this  section  or  when  using 
the  MML  determined  using  the 
procedures  in  paragraph  (c)(5)(i},  except 
during  set  up,  the  analytical  laboratory 
conducting  the  analysis  must  perform 
and  meet  the  following  quality 
assurance  procedures  each  time  a  set  of 
samples  is  analyzed  to  determine 
compliance. 

(i)  Using  the  selected  test  method, 
analyze  in  triplicate  the  concentration  of 
the  specific  HAP  in  a  representative 
sample  The  sample  must  contain  the 
specific  HAP  at  a  concentration  that  is 
within  a  factor  of  two  of  the  MML.  If 
there  are  no  samples  in  the  set  being 
analvzed  that  contain  the  specific  HAP 
at  an  appropriate  concentration,  then  a 
sample  below  the  MML  may  be  spiked 
to  produce  the  appropriate 
concentration,  or  a  sample  at  a  higher 
level  may  be  diluted.  After  spiking,  the 
sample  must  contain  the  specific  HAP 
within  50  percent  of  the  MML.  If 
dilution  is  used  instead,  the  diluted 
sample  must  contain  the  specific  HAP 
within  20  percent  of  the  MML  and  must 
not  be  diluted  by  more  than  a  factor  of 
five. 

(ii)  Calculate  the  RSD  using  the 
measured  HAP  concentrations 
determined  in  paragraph  (c){6)(i)  of  this 
section.  If  the  RSD  is  less  than  20 
percent,  then  the  laborator\'  is 
performing  acceptably. 

*  tk  *  *  * 

(g)  Condensate  HAP  concentration 
measurement.  For  purposes  of 
complying  with  the  kraft  pulping 
condensate  requirements  in  §63.446, 
the  owner  or  operator  shall  measure  the 


total  HAP  concentration  as  methanol. 
For  biological  treatment  systems 
complying  with  §  63.446(e)(2),  the 
owner  or  operator  shall  measure  total 
HAP  as  acetaldehyde.  methanol,  methyl 
ethvl  ketone,  and  propionaldehyde  and 
follow  the  procedures  in  §63.457(1)(1) 
or  (2). 
***** 

(I)  Biological  treatment  system 
percent  reduction  and  mass  removal 
calculations.  To  demonstrate 
compliance  with  the  condensate 
treatment  standards  specified  in 
§  63.446(e)(2)  and  the  monitoring 
requirements  specified  in  §63.453(j)(3) 
using  a  biological  treatment  system,  the 
owner  or  operator  shall  use  one  of  the 
procedures  specified  in  paragraphs  (1)(1) 
and  (2)  of  this  section.  Owners  or 
operators  using  a  nonthoroughly  mixed 
open  biological  treatment  system  shall 
also  comply  with  paragraph  (1)(3)  of  this 
section. 

(1)  Percent  reduction  methanol 
procedure.  For  the  purposes  of 
complying  with  the  condensate 
treatment  requirements  specified  in 
§  63.446(e)(2)(i),  the  methanol  percent 
reduction  shall  be  calculated  using  the 
following  equations: 

R=  WMeOH)    ^^^ 
(1  +  1,087  (r)) 


r  = 


F, 


nonmethanol ) 


'  ( methanol ) 


Where: 

R=percent  destruction. 

fh,o(MeOH)=the  fraction  of  methanol 
removed  in  the  biological  treatment 
system.  The  site-specific  biorate 
constants  shall  be  determined  using 
the  appropriate  procedures 
specified  in  appendix  C  of  this  part. 

r=ratio  of  the  sum  of  acetaldehyde, 
methyl  ethyl  ketone,  and 
propionaldehyde  mass  to  methanol 
mass, 

F,n,.niT«rthan<.ii=the  sum  of  acctaldehyde. 
methyl  ethyl  ketone,  and 
propionaldehyde  mass  flow  rates 
(kg/Mg  ODP)  entering  the  biological 
treatment  system  determined  using 
the  procedures  in  paragraph  (j)(2)  of 
this  section. 

F(me<hanoii=the  mass  flow  rate  (kg/Mg 
ODP)  of  methanol  entering  the 
system  determined  using  the 
procedures  in  paragraph  (j)(2)  of 
this  section. 
(2)  Mass  removal  methanol 

procedure.  For  the  purposes  of 

complying  with  the  condensate 

treatment  requirements  specified  in 


§  63,446(e)(2)(ii)  or  (iii).  the  methanol 
mass  removal  shall  be  calculated  using 
the  following  equation: 

F=Fh  *  (f  b,o(MeOH)/(l  +  1.087{r))) 
Where: 

F=methanol  mass  removal  (kg/Mg  ODP). 
Fb^inlet  mass  flow  rate  of  methanol  (kg/ 
Mg  ODP)  determined  using  the 
procedures  in  paragraph  (j)(2)  of 
this  section. 
ft,in(MeOH)=the  fraction  of  methanol 
removed  in  the  biological  treatment 
system.  The  site-specific  biorate 
constants  shall  be  determined  using 
the  appropriate  procedures 
specified  in  appendix  C  of  this  part. 
r=ratio  of  the  sum  of  acetaldehyde. 
methyl  ethyl  ketone,  and 
propionaldehyde  mass  to  methanol 
mass  determined  using  the 
procedures  in  paragraph  (1)  of  this 
section. 
(3)  The  owmer  or  operator  of  a 
nonthoroughly  mixed  open  biological 
treatment  system  using  the  monitoring 
requirements  specified  in  §63.453(p)(3) 
shall  follow  the  procedures  specified  in 
section  III.B.l  of  appendix  E  of  this  part 
to  determine  the  borate  constant.  Ks, 
and  characterize  the  open  biological 
treatment  system  during  the  initial  and 
any  subsequent  performance  tests. 
***** 

(m)  *   *  * 

(1)  To  demonstrate  compliance  with 
the  percent  mass  requirements  specified 
in  §^3. 446(c)(2),  the  procedures 
specified  in  paragraphs  (m)(l)(i)  through 
(iii)  of  this  section  shall  be  performed. 
***** 

(iii)  Compliance  writh  the  segregation 
requirements  specified  in  §  63.446(c)(2) 
is  demonstrated  if  the  condensate 
stream  or  streams  from  each  equipment 
system  listed  in  §  63.446(b)(1)  through 
(3)  being  treated  as  specified  in 
§  63.446(e)  contain  at  least  as  much  total 
HAP  mass  as  the  target  total  HAP  mass 
determined  in  paragraph  (m)(l)(ii)  of 
this  section. 

(2)  To  demonstrate  compliance  with 
the  percent  mass  requirements  specified 
in  §  63.446(c)(3).  the  procedures 
specified  in  paragraphs  (m)(2)(i)  through 
(ii)  of  this  section  shall  be  performed. 
***** 

(ii)  Compliance  with  the  segregation 
requirements  specified  in  §  63.446(c)(3) 
is  demonstrated  if  the  total  HAP  mass 
determined  in  paragraph  (m)(2)(i)  of  this 
section  is  equal  to  or  greater  than  the 
appropriate  mass  requirements  specified 
in  §  63.446(c)(3). 

(n)  Open  biological  treatment  system 
monitoring  sampling  storage.  The  inlet 
and  outlet  grab  samples  required  to  be 
collected  in  §63.453(j)(l)(ii)  shall  be 


stored  at  4°C  (40°F)  to  minimize  the 
biodegradation  of  the  organic 
compounds  in  the  samples. 

***** 

10.  Amend  §  63.458  by  revising 
paragraph  (b)(4)  and  adding  paragraph 
(b)(5)  to  read  as  follows: 

§63.458    Delegation  of  authority. 


(b)  *   *   * 

(4)  Section  63.457(c)(3)(iii)— Use  of  an 
alternative  test  method  for  total  HAP  or 
methanol  in  wastewater. 

(5)  Section  63.457(c)(5)(ii)— 
Determination  of  the  minimum 
measurement  level  in  liquid  streams  for 
a  specific  HAP  using  the  selected  test 
method. 

11.  Add  appendix  E  to  this  part  to 
read  as  follows: 

Appendix  E  to  Part  63 — Monitoring 
Procedure  for  Nonthoroughly  Mixed 
Open  Biological  Treatment  Systems  at 
Kraft  Pulp  Mills  Under  Unsafe 
Sampling  Conditions 

/.  Purpose 

This  procedure  is  required  to  be  performed 
in  subpart  S  of  this  part,  entitled  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  from  the  Pulp  and  Paper  Industr\-. 
Subpart  S  requires  this  procedure  in 
§63.453(p)(3)  to  be  followed  during  unsafe 
sampling  conditions  when  it  is  not 
practicable  to  obtain  representative  samples 
of  hazardous  air  pollutants  (HAP) 
concentrations  from  an  open  biological 
treatment  unit.  It  is  assumed  that  inlet  and 
outlet  HAP  concentrations  from  the  open 
biological  treatment  unit  may  be  obtained 
during  the  unsafe  sampling  conditions.  The 
purpose  of  this  procedure  is  to  estimate  the 
concentration  of  HAP  within  the  open 
biological  treatment  unit  based  on 
information  obtained  at  inlet  and  outlet 
sampling  locations  in  units  that  are  not 
thoroughly  mixed  and.  therefore,  have 
different  concentrations  of  HAP  at  different 
locations  within  the  unit. 

//.  Definitions 

Biological  treatment  unit  =  wastewater 
treatment  unit  designed  and  operated  to 
promote  the  growth  of  bac  teria  to  destroy 
organic  materials  in  wastewater. 
ft.,,,  =The  fraction  of  organic:  compounds  in 

the  wastewater  biodegraded  in  a 

biological  treatment  unit. 
Fe=The  fraction  of  applic:able  organic 

compounds  emitted  from  the  wastewater 

to  the  atmosphere. 
Kl=First-order  biodegradation  rate  constant. 

L/g  mixed  liquor  volatile  suspended 

solids  (MLVSSj-hr 
KL=Liquid-phase  mass  transfer  (  oefficient, 

m/s 
Ks=Monod  biorate  constant  at  half  the 

maximum  rate,  g/m' 


///.  Test  Procpdiire  for  Determination  of  fh„ 
for  \onthoroughly  Mixed  Open  Biological 
Treatment  I  'nits  Under  Unsafe  Sampling 
Conditions 

This  test  procedure  is  used  under  unsafe 
sampling  conditions  that  do  not  permit 
practicable  sampling  of  open  biological 
treatment  units  within  the  unit  itself,  but 
rather  relies  on  .sampling  at  the  inlet  and 
outlet  locations  of  the  unit.  This  procedure 
ma\'  be  used  only  under  unsafe  sampling 
conditions  to  estimate  fh,„.  Once  the  unsafe 
conditions  have  passed,  then  the  formal 
compliance  demonstration  procedures  of  fh,., 
based  upon  measurements  within  the  open 
biological  treatment  unit  must  be  completed. 

A,  Overview  of  Estimation  Procedure 

The  steps  in  the  estimation  procedure 
include  data  collection,  the  estimation  of 
concentrations  within  the  unit,  and  the  use 
of  Form  1  to  estimate  fh,„.  The  data  collection 
procedure  consists  of  two  separate 
components.  The  first  data  collection 
component  demonstrates  that  the  open 
biological  treatment  unit  can  be  represented 
by  Monod  kinetics  and  characterizes  the 
effectiveness  of  the  open  biological  treatment 
unit  as  part  of  the  initial  performance  test, 
and  the  second  data  collection  component  is 
used  when  there  are  unsafe  sampling 
conditions.  These  two  data  collection 
components  are  used  together  in  a  data 
calculation  procedure  based  on  a  .Monod 
kinetic  model  to  estimate  the  concentrations 
in  each  zone  of  the  open  biological  treatment 
unit.  After  the  first  two  components  of  data 
collection  are  completed,  the  calculation 
procedures  are  used  to  bacHc  estimate  the 
zone  concentrations,  starting  with  the  last 
zone  in  the  series  and  ending  with  the  first 
zone. 

B.  Data  Collection  Requirements 

This  method  is  based  upon  modeling  the 
nonthoroughly  mixed  open  biological 
treatment  unit  as  a  series  of  well-mixed  zones 
with  internal  recycling  between  the  units  and 
assuming  that  two  Monod  biologic;dl  kinetic 
parameters  can  be  used  to  characterize  the 
biological  removal  rates  in  each  unit.  The 
data  collection  procedure  c:onsists  of  two 
separate  components.  The  first  data 
collection  component  is  part  of  the  initial 
performance  test,  and  the  second  data 
collection  component  is  used  during  unsafe 
sampling  cjonditions. 

1 .  Initial  Performance  Test 

The  objecilive  of  the  first  data  collection 
c  omponent  is  to  demonstrate  that  the  open 
biological  treatment  unit  can  be  rej)resented 
by  Monod  kinetic:s  and  to  c:haracterize  the 
performance  of  the  open  biologic:al  treatment 
unit,  .^n  appropriate  \alue  of  the  biorate 
constant.  Ks.  is  cietermined  using  ac:tual 
sampling  data  from  the  open  biological 
treatment  unit.  This  is  done  during  the  initial 
performani:e  test  when  the  open  biologic:al 
treatment  unit  is  operating  under  n(/rmal 
conditions.  Tliis  sj)ec,ific  l^^s  value  obtained 
during  the  initial  performance  lest  is  used  in 
the  c;alc:ulation  [iroi  edure  to  chardi  teri/.e  the 
open  biological  treatment  unit  during  unsafe 
sampling  c:ondilions  The  following  open 
biological  treatment  unit  characterization 
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information  is  obtained  from  the  first 

t  omponent  of  the  data  i:ollection  procedure: 

(1)  The  value  of  the  biorate  constant,  Ks; 

(2)  The  number  and  charaLteristics  of  each 
zone  in  the  open  biological  treatment  unit 
(depth,  area.  ;  harac  terization  parameters  for 
surface  aeration,  submerged  aeration  rates, 
biomass  concentration,  concentrations  of 
organic  (  ompounds.  dissolved  oxygen  (DO). 
dissolved  solids,  temperature,  and  other 
relevant  variables);  and 

(3)  The  recycle  ratio  of  internal 
recirculation  between  the  zones.  The  number 
of  zones  and  the  above  characterization  of  the 
zones  are  also  used  to  determine  the 
performanie  of  the  unit  under  the  unsafe 
sampling  >,  onditions  of  concern. 

J  Data  Colhrtfd  I'nder  I'nsafe  Sampling 
Conditions 

In  the  second  data  collection  component 
obtained  under  unsafe  sampling  conditions, 
the  measured  inlet  and  outlet  H.\F 
concentrations  and  the  biomass 
(  oncentration  are  obtained  for  the  open 
biological  treatment  unit   After  the  site 
specific  data  collection  is  completed  on  th-' 
dav  a  parameter  e\(  ursion  occurs,  the  inlet 
and  outlet  concentrations  are  used  with  thr 
prior  open  biological  treatment  unit 
I  haracterization  to  estimate  the 
!  oncentrations  of  H.\P  in  each  zone.  The 
following  information  on  the  open  biologic  al 
treatment  unit  must  be  available  in  the 
second  data  collection  c  omponent. 

(1)  Basic  unit  variables  such  as  inlet  and 
recvc:le  wastewater  flow  rates,  type  ot 
agitation,  and  operating  ccindition^; 

(2)  The  value  of  the  inlet  and  nu\\^'~  \{\i' 
concentrations,  and 

(3)  The  biomass  concentration  in  the  open 
biological  treatment  unit 

C:.  One  Time  Determination  of  a  Single  Value 

of  Ks  (Initial  Performance  Test) 

.■\  single  value  of  Ks  is  calculated  using 
Form  3  for  each  data  set  that  is  c:ollec:ted 
during  the  initial  performance  test,  .^  single 
omposite  value  of  Ks,  deemed  to  be 
re[)resentative  of  the  biological  unit,  is 
^ubsecjuentlv  selected  so  that  the  fh,.,  values 
,'  alculated  bv  the  procedures  in  this 
appendix  (using  this  single  value  of  Ks)  for 
!he  data  sets  collected  during  the  initial 
performance  test  are  within  U)  pen  ent  of  tbv 
t„„,  value  determined  by  using  Form  1  with 
these  same  data  sets.  The  value  of  K.s  meeting; 
these  c  riteria  is  obtained  by  the  following 
steps: 

(II  Determine  the  median  ot  the  Ks  values 
calc:ulated  for  each  data  set; 

(2)  Estimate  fr,,,,  for  each  data  set  using  the 
selected  Ks  value  (Form  1  and  Form  2); 

(3)  Calculate  fh„,  for  eac:h  data  set  using 
Form  1:  and 

(41  Compare  the  f^„,  values  obtained  in 
steps  (2)  and  (3);  if  the  fh„,  value  calculated 
using  step  (2)  differs  from  that  calculated 
using  step  13)  bv  more  than  U)  percent,  adjust 
Ks  (dec:rease  Ks  if  the  ts„,  \alcie  is  lower  than 
that  calculated  bv  Form  1  .^n:i  vice  versa)  and 
rf'peat  this  prnc  edure  starting  at  step  (2).  If 
a  negative  \  aiue  is  obtained  for  the  values  of 
Ks,  then  this  negative  kinetic  constant  mav 
not  be  used  with  the  Monod  model.  If  a 
negative  value  of  Ks  is  obtained,  this  test 
prot  edure  cannot  he  used  for  evaluating  the 


performanc:e  of  the  ojjen  biological  treatment 

unit. 

D.  Confirinalmii  of  Mniiod  Kinelii  s  (Initial 

I'fTformance  Test  I 

(1)  C:onfirmation  that  the  unit  can  be 
represented  bv  Monod  kinetics  is  made  bv 
identifving  the  following  two  items: 

(i)  The  zone  methanol  concentrations 
measured  .liiriiii;  the  initial  performance  test; 
and 

(ii)  The  zone  methanol  concentrations 
estimated  bv  the  Multiple  Zone 
Concentrations  Cah  ulations  Proc;edure  based 
on  inlet  and  outlet  i  cinc;entratioiis  (Column  .A 
of  Form  2)    For  eac  h  zone,  the  concentration 
in  item  1  is  i  oinjiared  to  the  c  oncentration 
in  item  2 

J2)  For  eac:h  zone,  the  estimated  value  of 
item  2  must  be: 

(i)  Within  25  percent  of  item  1  when  item 
1  exceecfs  8  mg/I..  or 

(ii)  Within  2  mg  L  of  item  1  when  item  1 
is  8  mg'L  or  less 

(:i|  Successful  demonstration  that  the 
c  all  ulated  zone  concentrations  meet  these 
1  riteria  must  be  achieved  for  80  pert;ent  of 
the  perfonnanc  e  test  data  sets. 

14)  If  negative  values  are  obtained  for  the 
values  of  Kl  and  Ks,  then  these  negative 
kinetic  constants  may  not  be  used  with  the 
Monod  model.  e\en  if  the  criteria  are  met.  If 
negative  v,i1iihs  are  obtained,  this  test 
proi  edure  i  aniiot  be  used  for  evaluating  the 
pertornianc  e  of  the  open  bic^logical  treatment 
unit 

K.  Deterinination  of  KL  for  Eac:h  Zone  (Unsafe 
.Sam|iliiig  tkinditions) 

(1)  .A  site-spec:ific   licjuid-phase  mass 
transfer  coeffic  lent  (KL)  must  be  obtained  for 
eac:h  zone  during  the  unsafe  sampling 
conditions  Do  not  use  a  default  value  for  KL. 
The  KL  value  for  each  zone  must  be  based 
on  the  site-spec  ific   parameters  of  the  specific 
emit  The  first  step  in  using  this  procedure  is 
to  calculate  KL  for  eac:h  zone  in  the  unit 
using  Form  4   Form  4  outlines  the  procedure 
to  follow  for  using  mass  transfer  equations  to 
determine  KL   Form  4  identifies  the 
appropriate  form  to  use  for  providing  the 
detailed  call  ulations  to  support  the  estimate 
of  the  value  of  KL.  Forms  5  and  6  are  used 
to  provide  individual  compound  estimates  of 
KL  for  c)uiesc  ent  and  aerated  impoundments, 
respei  tiveh    .A  i  iimputer  model  may  be  used 
to  perform  the  c:alc  ulations.  If  the  WATERS 
model  or  the  most  rei  ent  update  to  this 
model  IS  used,  then  report  the  computer 
model  input  parameters  that  vou  used  as  an 
,Httai  hment  to  Form  4   In  addition,  the  Bay 
.\rtM  Sewage  Toxic:s  Emission  1B.-\STE) 
niiMiel,  version  3.0,  or  ecjuivalent  upgrade 
,md  the  rOXCHEM  (Envirimment  Canada's 
W.istfwater  Fei  hnologv  (Centre  and 
Fnv  iroiimega.  Ltd.)  model,  version  1  10.  or 
eilciiv  cdent  upgrade  mav  also  be  used  to 
deteriiiiiu'  KL  for  the  open  biological 
tredtnifiil  unit  with  the  following 
siipiilations 

111  I'he  programs  must  be  altered  to  output 
a  KL  value  that  is  based  on  the  site-spec:ific 
parameters  of  the  unit  modeled,  and 

lii)  The  Henrv's  law  value  listed  in  Form 
4  must  be  substituted  fcjr  the  existing  Henrys 
law  values  in  the  models. 


(2)  The  Henry's  law  value  listed  in  Form 
4  may  be  obtained  from  the  following 
sources: 

(i)  Values  listed  by  EP.A  with  temperature 
adjustment  if  needed; 

(ii)  Measured  values  for  the  system  ot 
concern  with  temperature  adjustment;  or 

(iii)  Literature  values  of  Henry's  law  values 
for  methanol,  adjusted  for  temperature  if 
needed. 

(3)  Input  values  used  in  the  model  and 
corresponding  output  values  shall  become 
part  of  the  documentation  of  the  ff,,,, 
determination.  The  owner  or  operator  should 
be  aware  that  these  models  may  not  provide 
equivalent  KL  values  for  some  types  of  units. 
To  obtain  an  equivalent  KL  value  in  this 
situation,  the  owner  or  operator  shall  either 
use  the  appropriate  procedure  on  Form  4  or 
adjust  the  KL  value  from  the  model  to  the 
equivalent  KL  value  as  described  on  Form  4. 

(4)  Report  the  input  parameters  that  you 
used  in  the  computer  model  on  Forms  5,  6, 
and  7  as  an  attachment  to  Form  4.  If  you  have 
submerged  air  flow  in  your  unit,  you  must 
add  the  value  of  KL  estimated  on  Form  7  to 
the  value  of  KL  obtained  with  Forms  5  and 

6  before  using  the  value  of  KL  with  Form  2, 

F.  Estimation  of  Zone  Concentrations  (Unsafe 
Sampling  Conditions) 

Form  2  is  used  to  estimate  the  zone 
concentrations  of  HAP  based  on  the  inlet  and 
outlet  data.  The  value  of  Ks  entered  on  the 
form  is  that  single  composite  value  of  Ks 
discussed  in  section  III.C  of  this  appendix. 
This  value  of  Ks  is  calculated  during  the 
Initial  Performance  Test  (and  subsequently 
updated,  if  necessary).  A  unique  value  of  the 
biorate  Kl  is  entered  on  line  5  of  Form  2,  and 
the  inlet  concentration  is  estimated  in 
Column  A  of  Form  2.  The  inlet  concentration 
is  located  in  the  row  of  Form  2  corresponding 
to  zone  0.  If  there  are  three  zones  in  the 
svstem,  n-3  equals  0  for  the  inlet 
concentration  row.  These  estimated  zone 
concentrations  are  then  used  in  Form  1  to 
estimate  f  bio  for  the  treatment  unit. 

G.  Quality  Control/Quality  .Assurance  (QA/ 
QC) 

A  Q.A/QC  plan  outlining  the  procedures 
used  to  determine  the  measured  inlet  and 
outlet  concentrations  during  unsafe 
conditions  and  how  the  zone  characterization 
data  were  obtained  during  the  initial 
performance  test  shall  be  prepared  and 
submitted  with  the  initial  performance  test 
report.  The  plan  should  include,  but  may  not 
be  limited  to: 

[1]  A  description  of  each  of  the  sampiing 
methods  that  were  used  (method,  procedures, 
time,  method  to  avoid  losses  during  sampling 
and  holding,  and  sampling  procedures) 
including  simplified  schematic  drawings; 

(2)  .A  description  of  how  that  biomass  was 
sampled  from  the  biotreatment  unit, 
including  methods,  locations,  and  times; 

(3)  A  description  of  what  conditions  (DO, 
temperature,  etc.)  are  important,  what  the 
target  values  are  in  the  zones,  how  the  factors 
were  controlled,  and  how  they  were 
monitored.  These  conditions  are  primarily 
used  to  establish  that  the  conditions  of  the 
initial  performance  test  correspond  to  the 
c:onditions  of  the  day  in  question: 

(4)  .\  description  of  how  each  analytical 
measurement  was  conducted,  including 
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preparation  of  solutions,  dilution  procedures, 
sampling  procedures,  monitoring  of 
c:onditions,  etc; 

(5)  A  description  of  the  analytical 
instrumentation  used,  how  the  instruments 
were  calibrated,  and  a  summary  of  the 
accuracy  and  precision  for  each  instrument; 

(6)  A  description  of  the  test  methods  used 
to  determine  HAP  concentrations  and  other 
measurements.  Section  63, 457(c)(3)  specifies 
the  test  methods  that  must  be  used  to 
determine  HAP  concentrations.  During 
unsafe  sampling  conditions,  you  do  not  have 
to  sample  over  an  extended  period  of  time  or 
obtain  more  than  one  sample  at  each  sample 
point. 

(7)  A  description  of  how  data  are  captured, 
recorded,  and  stored;  and 


(8)  A  description  of  the  equations  used  and 
their  solutions  for  sampling  and  analvsis. 
including  a  reference  to  any  software  used  for 
calculations  and/or  curve-fitting. 

A'.  Calculation  of  Individual  f^,,,  ll'nsaff 
Sampling  Conditions) 

Use  Form  1  with  your  zone  concentration 
information  to  estimate  the  value  of  f  bio 
under  unsafe  sampling  conditions.  Form  1 
uses  measured  concentrations  of  HAP  in  the 
unit  inlet  and  outlet,  and  Form  1  also  uses 
the  estimated  concentrations  in  each  zone  of 
the  unit  obtained  from  Form  2.  This 
procedure  may  be  used  on  an  open  biological 
treatment  unit  that  has  defined  zones  within 
the  unit.  Use  Form  1  to  determine  fh,,,  for 
each  open  biological  treatment  unit  as  it 


exists  under  subpart  S  of  part  63,  The  first 
step  in  using  Form  1  is  to  c;alculate  KL  for 
each  zone  in  the  unit  using  Form  4.  Form  7 
must  also  be  used  if  submerged  aeration  i"- 
used.  .After  KL  is  determined  using  field  data, 
obtain  the  concentrations  of  the  H.AP  in  each 
zone.  In  this  alternative  procedure  for  unsafe 
sampling  conditions,  the  actual  measured 
concentrations  of  the  HAP  in  eac:h  zone  are 
replaced  with  the  zone  concentrations  that 
are  estimated  with  Form  2.  After  KL  and  the 
zone  conc:entrations  are  determined.  Form  1 
is  used  to  estimate  the  overall  unit  Fe  and  fh„, 
for  methanol. 

BILUNG  CODE  6S60-$0-U 
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Form  1 


DATA  FORM  FOR  I  HF  FSFFMA  FION  OF  MULTIPLE  ZONE 
BIODEGRADATION  FROM  LNIT  (  ONCENTRATIONS 


NAME  OF  THH  FAC'IL  ITV  for  site  specific  biorate  determination 
COMPOUND  for  site  specific  biorate  determination 
Number  of  zones  in  the  biological  treatment  unit 
VOLUMF  of  full-scale  system  (cubic  meters) 
Average  DEPTH  of  the  full-scale  system  (meters) 
FLOW  RATI-  of  wastewater  treated  in  the  unit  (m3/s) 
Rccvcle  flow  of  vvastewater  added  to  the  unit,  if  any  (m3/s) 
Concentration  m  the  wastewater  treated  in  the  unit  (mg/L) 
Concentration  in  the  recycle  flow,  if  any  (mg/L) 
Concentration  in  the  effluent  (m^'L). 

TOTAL  INLET  FLOW  (m3  s)  line  4  plus  the  number  on  line  5 

TOTAL  RESIDENCE  TIME  (s)  line  2  divided  by  line  9. 

TOTAL  AREA  OF  IMPOUNDMENT  (m2)  line  2  divided  by  line  3 


Zone       Concentration  tor 
number      zone.  Ci  Img  I. ) 
1 


Area  of  the 
/one,  A  (m2) 


Estimate  of  ICL  in 

the  zone  (m/s) 

from  Form  4 


2 

3 
4 
5 
6 
7 
8 
9 
10 


TOTALS  sum  for  each  zone^ 


12 


13 


Methanol 


9 

10 

11 

AIR  STRIPPING 
KL  A  Ci     (g/s) 


Removal  bv  air  stripping  (gs).  Line  13. 

14 

Loading  in  effluent  (ij/S)  Line  8  times  line  9. 

15 

Total  loading  (g's)  (  Line  5  *  line  7)  -^  (line  4*  line  6). 

16 

Removal  by  biodegradation  (g/s)  Line  16  minus  (line  14  +  line  15). 

17 

Fraction  biodegraded:    Divide  line  17  by  line  16. 

18 

Fraction  air  emissions:    Divide  line  14  by  line  16. 

19 

Fraction  remaining  in  unit  effluent:    Divide  line  15  by  line  16. 

20 
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Form  2 


DATA  FORM  FOR  THE  DETERMINATION  OF  ZONE 
CONCEN 1  RATIONS  FROM  KS  AND  INLET/OUTLET  DATA 

COMPOUND  for  site  specific  biorates  detennination 

Methanol 

Influent  Flow  (mVs) 

1 

Inlet  Concentration  (g/m^ 

2 

Outlet  Concentration  (g/m3)  -  Use  value  from  line  3  as  Ci  value  in  column  A  for  final  Zone  (zone 
n)  in  table  below 

3 

Saturation  Coefficient,  Ks  (g/m3)  From  Form  3 

4 

Biorate  K1  (Ms)  ■  Estimate 

5 

Number  of  Zones 

6 

Adjust  K1  value  (line  5)  until  Column  A.  Row  (n  -  line  6)  is  within  */■  5%  of  line  2 

Instructions  for  completion  of  table:  (1 )  Transfer  value  from  line  3  into  row  n.  column  A.  (2)  Enter  data  for  all  zones  into 
columns  B,  D,  E,  G,  H,  &  K.  (3)  Beginning  witfi  row  n,  perfonn  calculations  for  columns  F,  1,  J,  L,  M,  N,  &  0  for  that  zone  only  (4) 
Calculate  row  n-1 ,  column  A  using  results  from  previous  row  (i.e..  J,.,  .M,, ,  N.., ) .  (5)  Repeat  steps  (3)  and  (4)  until  a  row  of 
calculations  has  been  completed  for  each  zone.  (6)  row  n  -  line  6,  column  A  Is  the  calculated  inlet  concentration 

A 

B 

C 

D 

E 

F 

G 

H 

Ci 

(J.,  +  N„  )/0,, 
g/m^ 

Temp 
C 

(1.045)*(B-25) 

biomass 
g/m' 

Volume 
m^ 

line  5  •  A'C'D 

*E/(line  4*  A) 

g/s 

KL 

m/s 

Area 

m^ 

Zone 

Numtier 

n 

n-1 

n-2 

n-3 

n-4 

i 

- 

1 

J 

K 

L 

M 

N 

0 

Zone 
Number 

A*G*H 
g/s 

Reaction 
F+l 
9/s 

Backmix 
BM, 

(1+BM,+BM,.,) 
*C,*line  1 

g/s 

BW,., 'C, 

*line1 

g/s 

Flux 
L-M 
9/S 

(1+BM    )• 
Iine1 
g/s 

n 

n-1 

n-2 

n-3 

n-4 

7776  backmix  ratio,  Bml,  is  the  ratio  of  (the  return  flow  from  the  zone  back  to  the  upstream  zone)  to  (the  total  inlet  flow  into  the  unit).   This 
approach  assumes  that  the  flow  is  sequential  through  the  different  zones. 
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Form  3 


DATA  FORM  FOR  THE  DETERMINATION  OF  MONOD  CONSTANTS 
FROM  ZONE  CONCENTRATIONS  WITH  BACKMIXING 

COMPOUND  for  site  soecrfic  biorates  determination 

Methanol                                  | 

Total  Inlet  Flow  (m3/s) 

1 

Inlet  Concentrabon  (gym3)  -  Use  value  from  line  2  as  Ci-''  value  in  column  D  for  Zone  1  in 
table  tselow 

2 

A 

B 

c 

D 

E 

F 

G 

H 

Zone 
Number 

Ci 
g/m^ 

Backmix 

(BM,; 

r*BM,*BM,.,)*C, 
g/m-' 

(1*BM,  )*C,, 

BM..,  'C, 
g/m-" 

KL 
m/s 

Area 

m^ 

A-F'G 
9/s 

. 

2 

3 

4 

5 

1 

J 

K 

L 

M 

N 

0 

Zone 

Number 

Volume 

m3 

Temp 
C 

(1  045)*(J-25) 

biomass 

g/m' 

I'K'L 
gm 

M/[liner(D+E-C)-H] 
s 

1/A 
m'/g 

1 

2 

3 

4 

5 

Plot  values  in  column  N  on  y  axis,  and  values  in 
arxl  including  first  row  where  Ci  is  equal  to  MDL 

column  O  on  X  axis,  up  to, 
or  to  last  zone 

Y  intercept  from  plot  (g-s/mS) 

3 

K1  (1/s)    1/line3 

4 

Slope  of  line 

5 

Ks  (q/m3)    Line  5  times  line  4 

6 

The  backmix  ratio.  Brm,  is  the  ^atio  of  (the  return  flow  from  the  zone  back  to  the  upstream  zone)  to  (the  total  inlet  flow  into  the  unit)    This 
approach  assumes  that  the  flow  is  sequential  through  the  different  /ones 
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Foim  4 


PROCEDURES  FORM  FOR  THE 
ESTIMATION  OF  THE  KL  FROM  UPflT  SPECIFICATIONS 

NAME  OF  THE  FACILITY  for  site  specific  biorate  determination 

NAME  OF  UNIT  for  site  specific  biorate  determination 

NAME  OF  COMPOUND 

HENRY'S  LAW  constant  for  the  compound  (mole  fraction  in  gas  per  mole  fraction  in  water 

at  25  degrees  Celsius) 

Methanol 

IDENTIFY  THE  TYPE  OF  UNfT  (check  one  box  below) 

(Quiescent  impoundment 

Surface  agitated  impoundment 

Surface  agitated  impoundment  with  submerged  air  present 

Unit  with  submerged  aeration  gas 

1 

2 

3 

4 

1 

PROCEDURES  BASED  UPON  THE  TYPE  OF  UNIT 

1 .  Use  Form  5  to  determine  KL  for  the  surface  of  the  quiescent  impoundment, 

2.  Use  Form  5  to  determine  KL  for  the  surface  of  the  quiescent  part  of  the  impoundment.    Use  Form  6  to  determine 
KL  for  the  part  of  the  surface  that  is  agitated,  then  complete  Form  6  with  Kq  as  determined  from  Form  5 

3.  Use  Form  5  to  detennine  KL  for  the  surface  of  the  quiescent  part  of  the  impoundment.    Use  Form  6  to  determine 
KL  for  the  part  of  the  surface  that  is  agitated,  then  complete  Form  6  with  Kq  as  determined  from  Fomi  5    The  toul 
system  KL  is  the  sum  of  the  KL  from  the  completed  Form  6  and  the  equivalent  KL  from  Form  7 

4.  Evaluate  the  fraction  of  the  surface  that  is  agitated  and  the  extent  of  the  aeration.  Use  Form  5  to  determine  KL  for 
the  quiescent  part  of  the  surface  of  the  impoundment.    Use  Form  6  to  determine  KL  for  the  part  of  the  surface  that  is 
agitated,  then  complete  Form  6  with  Kq  as  determined  from  Form  5.  The  total  system  KL  is  the  sum  of  the  KL  from 
the  completed  Form  6  and  the  equivalent  KL  from  Form  7.    See  section  5.6. 1  in  the  document  Air  Emission  Models 
for  Waste  and  Wastewater. 

Estimate  ofsurfaccKL  obtained  from  above  procedures  (m/s)                                            1 

5                                    1 

1 

If  the  submerged  aeration  is  present,  the  equivalent  KL  from  Fonr. ''                                   [ 

6                                     1 

1 

The  total  KL  is  the  sum  of  line  5  and  line  6.                                                                           1 

7 

1 

1 
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Form  5 


FORM  FOR  CALCULATING  THE  MASS  TRANSFER  COEFFICIENT 
FOR  A  Ql'IESCENT  SURFACE  IMPOUNDMENT 


FACILH  \'  NAMH  tor  site  specific  biorate  determination 
COMPOUND  tor  site  specific  biorate  determination 

Input  values  . 

Enter  the  following: 

F  -  Impoundment  fetch  (mi 

D  -  Impoundment  depth  (m) 

U10  -  Windspeed  10  m  above  liquid  surface  (m/s) 

Dw  -  Diffusivity  of  compound  in  water  (cmZ/s) 

Dether  -  Diffusivity  of  ether  in  water  (cmZ/s) 

pG  -  Viscosity  of  air,  (g/cm-s) 

G  -  Density  of  air,  (g/cm3) 

Da  -  Diffusivity  of  compound  in  air,  (cm2/s) 

A  •  Area  of  impoundment,  (m2) 

H  -  Henry's  law  constant,  (atm-m3/g  mol) 

R  -  Universal  gas  constant,  (atm-m3/g  mol,  K) 

(jL  -Viscosity  of  water,  (g/cm-s) 

L  -  Density  of  liquid,  (g/cm3) 
T  -  fmpoundment  temperature,  (  C) 


Calculate  the  following 
Calculate  F/D 

Calculate  the  liquid  phase  mass  transfer  coeffiaent.  kL,  using  one  of  the  following 
procedures,  (m/s) 

Where  F/D  <  14  and  U10  >  3  25  m/s,  use  the  following  procedure  from  MacKay  and 

Yeun 

Calculate  the  Schmidt  number  on  the  liquid  side,  ScL,  as  follows: 

ScL  =  pU  LDw 

Calculate  the  fnction  velocity,  U*,  as  follows,  (m/s): 
U"  ^  0  01  X  U10(6  1  +  0  63  010)^3.5 

Where  U'  is  >  0  3,  calculate  kL  as  follows 

KL  =  (1  0  X  IC^-S)  +  (34  1  X  10^^)U*  x  ScL^-0  5 

Where  U*  is  <  0  3,  calculate  kL  as  follows: 

kL  =  (1  0  X  10-^-6)  -^  (144  X  10M)(UT2.2  x  ScL^-0  5 

For  all  other  values  of  F/D  and  U10,  calculate  kL  using  the  following  procedure  from 

2Spnnger 

Where  U10  is  <  3.25  ru's,  calculate  kL  as  follows 


Methanol 


identical  to  Form  VII,  Appendix  C  to  Part  63) 


1  of  2 
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Form  5 


B. 


C. 

D. 


kL  =  2.78  X  10'^-6(Dw/Dether)^2/3 

Where  U10  is  >  3.25  and  14  <  F/D  <  51.2,  Calculate  kL  as  follows: 
kL  =  [2.605  X  10^-9(F/D)  +  1.277  x  10^-7]  U10^2  (Dw/Dether)'^2/3 

Where  U10  >  3.25  m/s  and  F/D  >  51 .2,  calculate  kL  as  follows: 
kL  =  (2.611  x  10'^-7)U10^2  (Dw/Dether)^2/3 

Calculate  the  gas  phase  mass  transfer  coefficient.  kG,  using  the  following  procedure 
from  MacKay  and  Matsasugu,  (m/s): 

Calculate  the  Schmidt  number  on  the  gas  side,  ScG,  as  follows:  ScG  =pG/  GDa 

Calculate  the  effective  diameter  of  the  impoundment,  de.  as  follows,  (m) 
de  =  (4A/3.14  )'MD.5 


Calculate  kG  as  follows,  (m/s):  kG  =  4.82  x  10'^-3  UIO'^.78  ScG'^-0.67  de'^-0,11 

Calculate  the  partition  coefficient,  Keq,  as  follows:  Keq  =  H/[R(T+273)] 

Calculate  the  overall  mass  transfer  coefficient,  Kq,  as  follows,  (m/s): 
1/Kq  =  1/kL  +  1/(Keq-kG) 

Where  the  total  impoundment  surface  is  quiescent: 
KL  f  Kq 


Where  a  portion  of  the  impoundment  surface  is  turbulent,  continue  with  Form  6. 
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DATA  FORM  FOR  CALCULATING  THE 
MASS  TRANSFER  COEFFICIENT  FOR  AN  AERATED  SURFACE  IMPOUNDMENT 


B. 


Facility  Name 

Waste  Stream  Compound 

Enter  ttie  following 

J  -  Oxygen  transfer  rating  of  surface  aerator,  (lb  02yhr-hp) 

POWR  -  Total  power  to  aerators,  (hp) 

T  -  Water  temperature,  (  C) 

Ot  -  Oxygen  transfer  correction  factor 

MWL  -  Molecular  weight  of  liquid 

At  -  Turbulent  surface  area  of  impoundment,  (ft2) 

(If  unknown,  use  values  from  Table  1) 

A  -  Total  surface  area  of  impoundment,  (ft2) 

rtioL  -  Density  of  liquid.  (Ib/ft3) 

Dw  -  Diffusivity  of  constituent  in  water,  (cm2/s) 

Do  -  Diffusivity  of  oxygen  in  water,  (cm2/s)  , 

d  -  Impeller  diameter,  (cm) 

w  -  Rotational  speed  of  impeller,  (rad/s) 

a  -  Density  of  air,  (gm/cm3) 

N  -  Number  of  aerators 

gc  -  Gravitation  constant,  (Ibm-ft/s2/lbf) 

d*  -  impeller  diameter,  (ft) 

Da  -  Diffusivity  of  constituent  in  air,  (cm2/s) 

MWa  -  Molecular  weight  of  air 

R  -  Universal  gas  constant,  (atm-m3/g  mol.  C) 

H  =  Henry's  law  constant,  (atm-m3/g  mol) 

Calculate  the  following 

Calculate  the  liquid  phase  mass  transfer  coeffiaent,  kL,  using  the  following 
Equation  from  Thitx)deaux  , 

kL  =[8.22  x  10-^-9  J  (POWR)(1  024)'^(T-20)  Ot  10^6  MWL/(At  x  rtioU62.37)] 

(Dw/Doj'^O.S,  (m/s) 

Calculate  the  gas  phase  mass  transfer  coefficient,  kG,  using  the  following 
procedure  from  Remhardt  , 

Calculate  the  viscosity  of  air,  pa,  as  follows,  (g/cm  s) 
pa  =  4.568  X  10^-7  T  ♦  1  7209  x  10^-4 

Calculate  the  ReynoWs  number  as  follows 
Re  =  d'2  w  a/pa 

Calculate  power  to  impeller,  PI,  as  follows,  (ft  Ibf/s): 
PI  =  0  85  (POWR)  550/N 


(identical  to  Form  VIII,  Appendix  C  to  Part  63) 


Methanol 


1of3 


Federal  Register/ Vol.  65,  No.  247 /Friday,  December  22,  2000 /Rules  and  Regulations  80775 


Forme 


E. 


Calculate  the  power  numt)er,  p.  as  follows: 
p  =  PI  gc/(  rhoL  d'^S  w'^S) 

Calculate  the  Schmidt  number,  ScG,  as  follows: 
ScG  =  \ial  (a  Da) 

Calculate  the  Fronde  number,  Fr,  as  follows; 
Fr  =  d*w*2/gc 

Calculate  kG  as  follows: 

kG  =  1.35  X  lO'^-Z  Re  ^^1.42  p'^0.4  ScG^.5  Fr^-0.21  Da  MWa/d.  (m/s) 

Calculate  the  partition  coefficient,  Keq.  as  follows: 
Keq  =  H/[R(T+273)] 

Calculate  the  overall  turbulent  mass  transfer  coefficient,  Kt,  as  follows  (m/s) 
1/Kt  =  1/kL  +  1/(Keq*kG) 

Calculate  the  quiescent  mass  transfer  coefficient,  Kq,  for  the  impoundment  using 
Fonm  5. 


F. 


Calculate  the  overall  mass  transfer  coefficient,  KL,  for  the  impoundment  as  follows 
KL  =  (A-At)/A  *Kq  +  At*Kt/A 


Form  6  Table  1 


PROCEDURES  FORM  FOR  THE  ESTIMATION  OF  THE  KL  FROM  WATERS  a.b 


Motor 
horsepovyer    At,  Turbulent  area, 
hp ft2 m2 


Effective 
depth 


V,  Agitated 
volume 


ft 


ft3 


aV,  Area  per 

volume 

ft2/ft3 


.5 

177 

16.4 

10 

1,767 

0,1002 

7.5 

201 

18.7 

10 

2,010 

0.1000 

10 

227 

21 

10.5 

2,383 

0.0953 

15 

284 

26.4 

11 

3,119 

0.0911 

20 

346 

32.1 

11.5 

3,983 

0.0869 

25 

415 

38.6 

12 

4,986 

0.0832 

30 

491 

45.7 

12 

5,890 

0.0834 

40 

661 

61.4 

13 

8,587 

0.0770 

50 

855 

79.5 

14 

11,970 

0,0714 

60 

1075 

100 

IS 

16,130 

0.0666 

75 

1452 

135 

16 

23.240 

0.0625 

100 

2206 

205 

18 

39,710 

0.0556 

a  Data  for  a  high  speed  (1 ,200)  rpm)  aerator  with  60  cm  propeller  diameter  (d). 
b  This  table  provides  mfonnation  potentially  useful  for  the  value  of  At. 
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D.\TA  FORM  FOR  THE  ES IIMA I  ION  OF  THE  EQUIVALENT  KL 
FROM  AIR  STRIPPING  DUE  TO  SUBMERGED  AERATION. 

NAMH  OF  THE  FACILITY  for  site  specific  biorate  determination 

COMPOUND  for  site  specific  biorate  determination 

VENT  RATE  of  total  gas  leaving  the  unit  (G,  m3/s) 

TEMPERATURE  of  the  liquid  in  the  unit  (deg.  C) 

ESTIMATE  OF  Henry's  law  constant  (H,  g/m3  in  gas  /  g/m3  m  liquid). 

Corrected  for  the  temperature  on  line  2. 

AREA  OF  REACTOR  (m2) 

CALCULATION  OF  THE  ESTIMATE  OF  EQUIVALENT  KL 

[H  G]  ESTIMATE    (m3/s)     Multiply  the  number  on  line  1  by  the  number  on 

line  3.   Enter  the  results  here. 

EQUIVALENT  KL.  Divide  the  number  on  line  5  by  the  number  on  line  4. 

Enter  the  results  on  line  6. 


Methanol 

1 

2 

3 

4 

5 

6 

[FR  Doc.  00-32028  Filed  12-21-00;  8:45  am) 

BILUNG  COOe  65fiO-50-C 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 
[FRL-6919-5] 
RIN  2060-AJ05 

National  Primary  and  Secondary 
Ambient  Air  Quality  Standards  for 
Particulate  Matter 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


summary:  EPA  is  taking  final  action  to 
remove  requirements  relative  to  the 
revised  FM-10  N.'V.^QS  EPA  issued  in 
1997  that  were  intended  to  clarifv-  the 
applicabiUty  of  the  PM-10  National 
Ambient  Air  Quality  Standards 
(NAAQS)  issued  in  1987  (hereafter 
referred  to  as  the  pre-existing  PM-10 
NAAQS).  These  requirements  were 
added  to  the  CFR  at  that  time  in 
anticipation  of  the  transition  to  the 
implementation  of  the  revised  PM-10 
NAAQS.  and  set  forth  the  criteria  under 
which  the  pre-existing  PM-10  NAAQS 
would  cease  to  apply  and  the  revised 
PM-10  NAAQS  would  then  become  the 
solely  applicable  coarse  particle 
standards.  However,  a  recent  ruling  of 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  (D.C.  Circuit) 
vacated  the  revised  PM-10  NAAQS  and. 
thus,  removed  the  basis  for  these 
requirements.  Therefore,  today  we  are 
taking  final  action  to  remove  th» 


rfquirements  from  the  subsection  of  the 
t;FR  where  they  are  found,  thus 
ensuring  that  the  pre-existing  PM-10 
standards  will  continue  to  apply  to  all 
areas  where  they  currently  apply.  In 
light  of  the  action  taken  by  the  D.C. 
Circuit,  as  well  as  the  need  from  a 
regulatorv  and  administrative 
perspective  to  clarify  the  status  of  the 
pre-existing  PM-10  NAAQS,  we  had 
previously  proposed  to  remove  these 
requirements  as  part  of  our  June  26. 
2000  proposal  "Rescinding  the  Finding 
that  the  Pre-existing  PM-10  Standards 
are  No  Longer  Applicable  in  Northern 
Ada  County/Boise.  Idaho."  We  have  not 
received  any  comments  on  this  portion 
of  that  proposal  to  date  and  are  therefore 
moving  forward  today  to  take  final 
action  to  remove  them. 
DATES:  This  rule  will  become  effective 
January  22.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  action  should  be 
addressed  to  Gary  Blais,  Office  of  Air 
Quality  Planning  and  Standards.  Air 
Qualitv  Strategies  and  Standards 
Division,  Integrated  PoHcy  and 
Strategies  Group,  MD-15,  Research 
Triangle  Park,  NC  27711,  telephone 
(919)  541-322,3  or  e-mail  to 
blais.gary@epa.gov. 

Public  inspection.  You  may  read  the 
final  rule  at  the  Office  of  Air  atnd 
Radiation  Docket  and  Information 
Center  located  at  401  M  Street.  SW. 
Washington.  DC  20460.  h  is  available 
for  public  inspection  from  8:00  a.m.  to 
5:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  A  reasonable 
fee  may  be  charged  for  copying. 
SUPPLEMENTARY  INFORMATION: 


Table  of  Contents 

I.  Bacicground 

A. What  was  the  basis  for  EPA's  previous 
rulemaking  actions  finding  that  the  pre- 
existing PM-10  standards  no  longer 
apply? 

B.  What  effect  does  the  recent  court 
decision  have  on  today's  action? 

II.  What  action  is  EPA  taking  today? 

III.  What  administrative  requirements  have 

we  considered  in  writing  today's  final 
rule? 
A  Executive  Order  12866:  Regulatory 
Impact  Analysis 

B.  Regulatory  Flexibility  .^ct 

C.  Unfunded  Mandates 

D.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13132:  Federalism 

F.  Executiv^Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Paperwork  Reduction  Act 

H.  Executive  Order  12898:  Environmental 

justice 
I.  National  Technology  Transfer  and 

Advancement  Act 
J.  Congressional  Review  Act 

I.  Background 

A.  What  Was  the  Basis  for  EPA's 
Previous  Rulemaking  Actions  Finding 
That  the  Pre-existing  PM-10  Standards 
No  Longer  Apply? 

On  July  18.  1997  (62  FR  38856),  we 
issued  a  regulation  replacing  the  pre- 
existing PM-10  NAAQS  with  revised 
PM-10  NAAQS,  along  with  new 
NAAQS  for  fine  particulate  matter  (PM- 
2.5).  Together,  these  new  standards, 
which  became  effective  on  September 
16,  1997,  were  issued  to  provide 
increased  protection  to  the  public, 
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especially  children,  the  elderly,  and 
other  at-risk  populations. 

Also,  on  July  18,  1997,  we  announced 
that  the  effective  date  of  the  revocation 
of  the  pre-existing  PM-10  NAAQS 
would  be  delayed  and  that,  therefore, 
the  existing  standards  and  associated 
designations  and  classifications  would 
continue  to  apply  for  an  interim  period. 
We  did  this  to  ensure  continuity  in 
public  health  protection  diuing  the 
transition  from  the  pre-existing  to  the 
new  PM-10  NAAQS.  We  provided,  by 
regulation,  that  the  pre-existing  PM-10 
standards  would  no  longer  apply  to  an 
area  once  it  had  attained  those 
standards  based  on  3  years  of  quality- 
assured  monitoring  data,  and  had  met 
certain  other  criteria.  The  regulation, 
found  at  40  CFR  50.6  (d),  was  clearly 
premised  upon  the  existence  of  the 
newly-revised  FM-10  standards,  and 
the  implementation  scheme  developed 
for  those  standards.  See  63  FR  38652, 
38701. 

B.  What  Effect  Does  the  Recent  Court 
Decision  Have  on  Today's  Action? 

On  May  14,  1999,  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  issued  an 
opinion  questioning  the 
constitutionality  of  the  Clean  Air  Act 
(CAA)  authority  to  review  and  revise  the 
NAAQS,  as  applied  in  EPA's  revision  to 
the  ozone  and  particulate  matter 
NAAQS.  American  Trucking 
Association,  et  al.,  v.  EPA,  et  al,  and 
consolidated  cases.  The  Court  stopped 
short  of  finding  the  statutory  grant  of 
authority  unconstitutional,  instead 
providing  EPA  with  another 
opportunity  to  develop  a  determinate 
principle  for  promulgating  NAAQS 
under  the  statute.  In  its  decision,  the 
Court  found  there  was  adequate 
evidence  in  the  rulemaking  record  to 
justify  EPA's  choice  to  regulate  both 
coarse  and  fine  particulate  matter 
pollution.  Nevertheless,  the  Court  went 
on  to  find  that  the  Agency's  decision  to 
issue  separate,  but  overlapping, 
regulations  governing  fine  particles 
(defined  as  having  an  aerodynamic 
diameter  of  2.5  microns  or  less)  and 
regulations  governing  coarse  particles 
(defined  as  having  an  aerod5mamic 
diameter  of  10  microns  or  less,  which, 
therefore,  includes  particles  sized  at  2.5 
microns  and  below)  was  unreasonable. 
In  the  Court's  view,  implementation  of 
both  PM-10  NAAQS  together  would 
have  led  to  "double  regulation"  of  the 
PM-2.5  component  of  the  revised  PM- 
10  NAAQS,  and  potential 
underregulation  of  pollution  above  the 
2.5  micron  size.  Consequently,  the  Court 
determined  that  EPA  had  acted  in  an 
arbitrary  and  capricious  maimer,  and 
vacated  the  revised  PM-10  NAAQS. 


Since  the  regulation  at  40  CFR  50.6(d) 
was  premised  on  the  existence  of  the 
revised  PM-10  NAAQS,  this  subsection 
is  no  longer  appropriate  or  necessar\- 
and  must  be  removed  from  the 
regulations. 

11.  What  Action  Is  EPA  Taking  Today? 

Today,  we  are  taking  final  action  to 
remove  40  CFR  50.6(d).  The  effect  of 
this  regulatory  action  is  that  the  pre- 
existing PM-10  standards,  as  codified  at 
40  CFR,  §  50.6(a)  and  (b),  will  remain 
applicable  in  those  areas  where  they 
currently  apply. 

m.  What  Aministrative  Requirements 
Have  We  Considered  in  Writing 
Today's  Final  Rule? 

A.  Executive  Order  12866:  Regulatory 
Impact  Analysis 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and,  therefore, 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  Ukely 
to  result  in  a  rule  that  may: 

(1)  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  sepious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  because  none  of  the 
listed  criteria  apply  to  this  action. 
Consequently  this  action  was  not 
submitted  to  the  OMB  for  review  under 
Executive  Order  12866. 

B.  Regulator}' Flexibility  Act 

Under  the  Regulatorv  Flexibilitv  Act 
(RFA),  5  U.S.C.  601  et  seq..  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604),  unless  EPA  certifies  that  the 
rule  will  not  have  a  significant  impact 
on  a  substemtial  number  of  small 


entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000.  The  EPA  has 
determined  that  this  regulatory  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities    V 
because  the  action  does  not  itself 
directly  impose  any  new  requirements 
on  small  entities.  See  Mid-Tex  Electric 
Cooperative,  Inc.  v.  FERC.  773  F.2d  327 
(D.C.  Cir.  1985)  (agency's  certification 
need  only  consider  the  rule's  impact  on 
entities  subject  to  the  requirements  of 
the  rule).  Instead,  this  action  merely 
removes  a  regulatory  provision  made 
inapplicable  by  the  D.C.  Circuit  Court's 
ruling  that  vacated  the  revised  PM-10 
NAAQS  which  was  the  underlying  basis 
for  the  requirement. 

Therefore,  I  certify-  that  this  regulatory- 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  those  terms  for 
RFA  purposes. 

C  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  EPA 
must  prepare  a  budgetar\'  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  Si  00  miUion  or  more. 
Under  section  205.  EPA  must  select  the 
most  cost-effective  and  least- 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  anv 
small  governments  that  may  be 
significantly  or  uniquely  impacted  bv 
the  rule. 

Today's  regulatory  action  does  not 
include  a  Federal  mandate  that  mav 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  This  regulatory  action 
removes  §  50.6.  paragraph  (dj.  from  the 
CFR.  The  effect  of  this  action  is  that  the 
pre-existing  PM-10  standards,  as 
codified  at  40  CFR.  §  50.6(a)  and  (b), 
will  remain  applicable  in  those  areas 
where  they  currently  apply.  The 
consequences  of  this  action  should  not 
result  in  any  additional  costs  within  the 
affected  areas. 

D.  Executive  Order  13045:  Protection  of 
Children  from  En\ironmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
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April  23.  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  •economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator\-  action  meets  both  criteria, 
the  Agencv  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  vvhv  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  bv  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatorv  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  regulatory  action  is 
not  subject  to  Executive  Orderl3045 
because  this  is  not  an  economically 
significant  regulatory  action  as  defined 
bv  Executive  Order  12866.  and  it 
removes  a  no  longer  applicable  portion 
of  a  previously-promulgated  health  or 
safety-based  Federal  standard,  and  does 
not  itself  involve  decisions  that  affect 
environmental  health  or  safety  risks. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulator.'  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Lxecutive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Section  6  of  Executive  Order  13132, 
EPA  may  not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 
substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  unless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

The  EPA  concludes  that  this 
regulatory  action  will  not  have 


substantial  federalism  implications,  as 
specified  in  Section  6  of  Executive 
Order  13132  (64  FR  43255.  August  10, 
1999),  because,  as  noted  previously,  this 
action  would  simplv  remove  §  50.6, 
paragraph  (d),  from  the  CFR.  The  effect 
of  this  action  is  that  the  pre-existing 
PM-10  standards,  as  codified  at  40  CFR, 
i»  50.6(a)  and  (h),  will  remain  applicable 
in  those  areas  where  they  currently 
applv.  Consequently,  this  action  will 
not  directly  impose  significant  new- 
requirements  on  any  area,  or 
substantially  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  States  and 
the  Federal  government. 

F  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessarv  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB.  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Todays  regulatory  action  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
directly  affect  Indian  tribes.  Under 
EPA's  tribal  authority  rule,  tribes  are  not 
required  to  implement  CAA  programs 
but.  instead,  have  the  opportunity  to  do 
so.  Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

G.  Paperviork  Reduction  Act 

This  action  does  not  contain  any 
information  collection  requirements 
which  require  OMB  approval  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

H.  Executive  Order  12898: 
Environmental  Justice 

Under  Executive  Order  12898,  each 
Federal  agency  must  make  achieving 
environmental  justice  part  of  its  mission 
by  identifv'ing  and  addressing,  as 
ajjpropriate.  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  Today's 
action,  removing  40  CFR  50.6(d).  does 
not  adversely  affect  minorities  and  low- 
income  populations. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  new 
regulations.  To  comply  with  NTTAA, 
the  EPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq,,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States,  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
'major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  become  effective 
30  days  after  publication  in  the  Federal 
Register. 

Ust  of  Subjects  in  40  CFR  Part  50 

Environmental  protection.  Air 
pollution  control.  Particulate  matter. 
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Dated:  December  13,  2000. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  50— [AMENDED] 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

§50.6    [Amended] 

2.  Section  50.6  is  amended  by 
removing  paragraph  (d). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CO-001 -0044a;  FRL-687S-S] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Colorado;  Colorado  Springs  Revised 
Cartwn  Monoxide  Maintenance  Plan, 
and  Approval  of  a  Related  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  May  10,  2000,  the 
Governor  of  Colorado  submitted  a 
revised  maintenance  plan  for  the 
Colorado  Springs  carbon  monoxide  (CO) 
maintenance  area  for  the  CO  National 
Ambient  Air  Quality  Standard 
(NAAQS).  In  addition,  the  Governor 
also  submitted  revisions  to  Colorado's 
Regulation  No.  13  "Oxygenated  Fuels 
Program".  In  this  action.  EPA  is 
approving  the  Colorado  Springs  CO 
revised  maintenance  plan  and  the 
revisions  to  Regulation  No.  13. 
DATES:  This  direct  final  rule  is  effective 
on  February  20,  2001  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  January  22.  2001.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, United  States  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 


inspection  during  normal  business 
hours  at  the  following  offices: 

United  States  Environmental  Protection 
Agency,  Region  VIII,  Air  and 
Radiation  Program,  999  18th  Street. 
Suite  300,  Denver,  Colorado  80202- 
2466;  and 

United  States  Environmental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center.  401  M  Street,  SW, 
Washington,  DC  20460. 

Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at: 

Colorado  Air  Pollution  Control  Division. 
Colorado  Department  of  Public  Health 
and  Environment.  4300  Cherry  Creek 
Drive  South,  Denver,  Colorado, 
880246-1530. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  United  States 
Environmental  Protection  Agency. 
Region  VIII.  999  18th  Street.  Suite  300. 
Denver,  Colorado  80202-2466; 
Telephone  number:  (303)  312-6479. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  Envirorunental  Protection  Agency. 

I.  What  is  the  Purpose  of  This  Action? 

In  this  action,  we  are  approving  a 
revised  maintenance  plan  for  the 
Colorado  Springs  CO  attainment/ 
maintenance  area,  that  is  designed  to 
keep  the  area  in  attaiimient  for  CO 
through  2010,  and  we're  also  approving 
changes  to  the  State's  Regulation  No.  13 
for  the  removal  of  the  requirement  for 
the  implementation  of  the  wintertime 
oxygenated  fuels  program  in  the 
Colorado  Springs  area. 

We  approved  the  original  CO 
redesignation  request  to  attainment,  a 
maintenance  plan,  and  revisions  to 
Regulation  No.  13  (hereafter.  Reg.  13)  for 
the  Colorado  Springs  area  on  August  25, 
1999  (see  64  FR  46279)  which  became 
effective  on  October  25.  1999. 

The  Governor's  May  10,  2000, 
submittal  includes  changes  to  the 
original  maintenance  plan  that:  revises 
the  attaiiunent  year  from  1993  to  1990 
and  provides  a  new  1990  attainment 
year  inventory;  revises  the  maintenance 
demonstration  with  a  revised  2010 
projected  emission  inventory';  revises 
Reg.  13  to  eliminate  the  oxygenated 
gasoline  program  in  El  Paso  County 
starting  with  the  winter  season  of  2000- 
2001;  revises  the  transportation  CO 
emission  budgets;  and  revises  a  portion 
of  the  contingency  measures  plan.  We 
have  determined  that  these  changes  are 
approvable  as  further  described  below. 


n.  What  is  the  State's  Process  to  Submit 
These  Materials  to  EPA? 

Section  llO(k)  of  the  CAA  addresses 
our  actions  on  submissions  of  revisions 
to  a  SIP.  The  CAA  requires  States  to 
observe  certain  procedural  requirements 
in  developing  SIP  revisions  for 
submittal  to  us.  Section  110(a)(2)  of  the 
CAA  requires  that  each  SIP  revision  be 
adopted  after  reasonable  notice  and 
public  hearing.  This  must  occur  prior  to 
the  revision  being  submitted  by  a  State 
to  us. 

The  Colorado  Air  Quality  Control 
Commission  (AQCC)  held  a  public 
hearing  for  the  revised  Colorado  Springs 
Carbon  Monoxide  (CO)  Maintenance 
Plan  on  February  17.  2000.  The  AQCC 
adopted  the  revised  maintenance  plan 
directly  after  the  hearing.  This  SIP 
revision  became  State  effective  on  April 
30.  2000.  and  was  submitted  by  the 
Governor  to  us  on  May  10.  2000. 

For  the  Regulation  No.  13  revision, 
the  AQCC  held  a  public  hearing  to 
consider  the  changes  to  Regulation  No. 
13,  that  involved  the  elimination  of  the 
oxygenated  gasoline  program  for  El  Paso 
County,  en  February'  17.  2000.  The 
AQCC  adopted  these  changes  directly 
after  the  February  17,  2000,  pubhc 
hearing.  They  became  State  effective  on 
April  30.  2000.  and  were  also  submitted 
to  us  on  May  10,  2000. 

We  have  evaluated  the  Governor's 
submittal  for  the  revised  maintenance 
plan  and  changes  to  Regulation  No.  13 
and  have  determined  that  the  State  met 
the  requirements  for  reasonable  notice 
and  public  hearing  under  section 
110(a)(2)  of  the  CAA.  We  reviewed  these 
SIP  materials  for  conformance  with  the 
completeness  criteria  in  40  CFR  part  51 , 
appendix  V  and  determined  that  the 
submittals  were  administratively  and 
technically  complete.  The  Governor  was 
advised  of  our  completeness 
determination  through  a  letter  from 
Rebecca  W.  Haimier,  Acting  Regional 
Administrator,  dated  August  7,  2000. 

m.  EPA's  Evaluation  of  the  Revised 
Maintenance  Plan 

EPA  has  reviewed  the  State's  revised 
maintenance  plan  for  the  Colorado 
Springs  maintenance/attainment  area 
and  believes  that  approval  is  warranted. 
The  following  are  the  key  aspects  of  this 
revision  along  with  our  evaluation  of 
each: 

(a)  The  State  changed  the  attainment 
year  from  1993  to  1990  and  provided  a 
new  1990  emissions  inventon,-. 

This  is  acceptable  as  the  Colorado 
Springs  area  was  attaining  the  CO 
NAAQS  in  1990  (based  on  data  from 
1990  and  1991  which  are  archived    i 
our  Aerometric  Information  and 
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Retrieval  System— AIRS)  and  this 
conforms  to  our  September  4.  1992. 
redesignation  guidance  memorandum, 
signed  by  John  Calcagni,  Director  of  the 
Air  Quality  Management  Division, 
entitled  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment"  (hereafter  the  "Calcagni 
memorandum").  Further,  the  area  must 
show  continuous  attainment  of  the  CO 
NAAQS  from  1990  to  present.  We  have 
reviewed  the  air  quality  data  in  AIRS 
from  1990  to  present  and  have 
determined  that  the  Colorado  Springs 


area  has  not  violated  the  CO  standard 
and  continues  to  demonstrate 
attainment 

(b)  The  State  revised  the  projected 
emission  inventories,  out  to  2010,  and 
continues  to  demonstrate  maintenance 
for  the  Colorado  Springs  area. 

Revised  emission  projections  for  the 
vears  2001.  2002.  2005.  and  2010  (we 
note  that  2015  and  2020  are  also 
included  for  conformity  purposes)  that 
include  all  source  categories  (point, 
area,  non-road,  and  on-road)  and  reflect 
the  elimination  of  the  oxygenated  fuels 
program  are  presented  in  "Table  3. 


Carbon  Monoxide  Emissions  for  Future 
Years  in  Colorado  Springs  without  the 
Oxygenated  Fuels  Program"  of  the 
revised  maintenance  plan  and  are 
archived  below.  All  emission 
calculations  and  assumptions  are 
provided  in  the  State's  Technical 
Support  Document  (TSD).  As  shown  in 
the  maintenance  plan's  Table  3.  and  in 
our  Table  III-l  below,  emissions  for  all 
future  projected  year  inventories  are  less 
than  the  1990  levels.  Therefore,  the  area 
continues  to  demonstrate  maintenance 
for  the  CO  standard. 


Table  III-1.— Summary  of  CO  Emissions  in  Tons  Per  Day  for  Colorado  Springs 


Emissions  from  Point.  Area.  &  Non-road  Sources  

On-Road  Mobile  Sources  (without  Oxytuels  in  2001  and  beyond) 

Total         


1990 

2001 

2002 

2005 

2010 

85 
295 

98 
209 

99 
203 

100 
194 

100 
193 

380 

307 

302 

294 

293 

(c)  The  State  has  modified  Regulation 
No.  13  to  eliminate  the  Oxygenated 
Fuels  Program  for  El  Paso  County  and 
the  Colorado  Springs  area. 

The  State  performed  an  analysis  and 
determined  that  the  oxygenated  fuels 
program  could  be  eliminated  for  the 
Colorado  Springs  area  without 
jeopardizing  maintenance  of  the  CO 
NAAQS.  This  analvsis  was  performed 
using  EPAs  MOBllESb  emission  factor 
model  and  the  latest  transportation  and 
planning  data  from  the  Pike's  Peak  Area 
Council  of  Governments  (PPACG)  2020 
transportation  plan.  The  methodology 
and  analvsis  were  reviewed  by  us  and 
we  have  determined  diey  are  acceptable. 
The  results  of  the  modeling  were 
presented  in  the  revised  maintenance 
plan's  "Table  1,  "  "Table  2..'  and 
"Table  3  "  and  are  also  included  in  our 
Table  III-l  above.  Based  on  our  review 
of  the  State's  analysis,  we  agree  that  the 
Colorado  Springs  area  continues  to 
demonstrate  maintenance  of  the  CO 
NAAQS  and  approve  the  elimination  of 
the  oxvgenated  fuels  program  for  El 
Paso  County  and  the  Colorado  Springs 
area. 

(d)  The  State  modified  the 
Contingency  Provisions  section  of  the 
maintenance  plan. 

With  the  elimination  of  the 
oxvgenated  fuels  program  for  the 
Colorado  Springs  area,  the  State  revised 
the  contingency  measures  list  in  section 
"E.  Contingency  Provisions  "  to  now 
contain  the  reinstatement  of  the  2.7% 
oxygenated  fuels  program  as  a 
contingency  measure  that  could  be 
implemented  should  the  Colorado 
Springs  area  violate  the  CO  NAAQS. 
Also,  the  State  removed  the  prior 


nonattainment  area  regulatory- 
requirement  that  an  enhanced 
inspection  and  maintenance  program  be 
a  pre-approved  contingency  measure. 
An  enhanced  inspection  and 
maintenance  program  now  appears  on 
the  same  list  as  the  2.7%  oxygenated 
fuels  program  as  possible  contingency 
measures  for  consideration,  adoption, 
and  implementation  should  a  violation 
of  the  CO  NAAQS  occur.  We  agree  with 
the  above  revisions  to  the  "Contingency 
Provisions"  section  of  the  maintenance 
plan. 

IV.  EPA's  Evaluation  of  the 
Transportation  Conformity 
Requirements 

One  key  provision  of  our  conformity 
regulation  requires  a  demonstration  that 
emissions  from  the  transportation  plan 
and  Transportation  Improvement 
Program  are  consistent  with  the 
emissions  budgets  in  the  SIP  (40  CFR 
93.118  and  93.124).  The  emissions 
budget  is  defined  as  the  level  of  mobile 
source  emissions  relied  upon  in  the 
attainment  or  maintenance 
demonstration  to  maintain  compliance 
with  the  NAAQS  in  the  nonattainment 
or  maintenance  area.  The  rule's 
requirements  and  EPA's  policy  on 
emissions  budgets  are  found  in  the 
preamble  to  the  November  24,  1993, 
transportation  conformity  rule  (58  FR 
62193-62196)  and  in  the  sections  of  the 
rule  referenced  above.  Section  C.  of  the 
revised  Colorado  Springs  maintenance 
plan  describes  an  emissions  budget  for 
on-road  mobile  sources.  The  revised 
section  C.  now  states: 

For  the  Colorado  .Springs  attainment/ 
maintenance  ar«a.  the  emissions  budget  is  for 


the  period  2001  and  beyond  and  this  budget 
utilizes  the  "margin  of  safety"  provisions  of 
EPA's  transportation  conformity  rule.  The 
rule  indicates  that  where  projected  emissions 
from  all  sources  are  less  than  the  amount 
demonstrating  attainment,  which  is  the  case 
for  the  Colorado  Springs  area,  the  SIP  may 
explicitly  quantify  the  safety  margin  and 
include  some  of  all  of  it  in  the  motor  vehicle 
emissions  budget  for  purposes  of  conformity. 
When  the  calculations  are  made,  there  are 
different  margins  of  safety  for  each  interim 
year  between  2001  and  2010,  which  could 
result  in  the  establishment  of  different 
emissions  budgets  for  each  year.  Because  this 
is  not  practical,  an  emissions  budget  slightly 
less  than  the  lowest  potential  emissions 
budget  is  adopted  for  all  future  years." 

The  State  then  performed  calculations 
(in  tons  per  day.  abbreviated  as  "tpd") 
for  each  of  the  interim  years  such  as  in 
the  example  below  for  2001: 

380  tpd  (1990  total  emissions)— .307  tpd 
(2001  total  emissions)  =  73  tpd  (2001  margin 
of  safety);  73  tpd  +  209  tpd  (2001  mobile 
emissions)  =  282  tpd  (potential  emission 
budget  for  2001) 

The  State  then  did  the  same 
calculations  for  the  other  interim  years 
and  came  up  with  potential  emission 
budgets  of;  281  tpd  for  2002.  280  tpd  for 
2005.  and  280  tpd  for  2010.  In  order  to 
allow  for  uncertainties  in  non-mobile 
source  emissions,  and  because  all 
interim  years'  emissions  between  2001 
and  2010  were  not  determined,  the  State 
took  the  lowest  potential  emissions 
budget  of  280  tpd  and  further  reduced 
this  to  270  tpd  to  allow  for  potential 
variations  in  emissions  and  to  stay 
below  the  1990  total  attainment 
emission  level  of  380  tpd.  The  State 
then  set  this  270  tpd  on-road  mobile 
emissions  budget  for  2001  and  beyond. 
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We  agree  with  the  State's  calculations 
and  allocation  of  the  margin  of  safety, 
and  therefore,  we  are  approving  this  270 
tpd  mobile  sources  emission  budget  for 
2001  and  beyond. 

This  270  tpd  budget  was  then  adopted 
into  section  V.A.4.b.  of  the  Colorado 
AQCC's  Ambient  Air  Quality  Standards 
regulation  (5  OCR  1001-14);  however, 
the  emissions  budget  definition  in  the 
table  on  page  18.01  of  the  Colorado 
Ambient  Air  Quality  Standards 
regulation  (5  CCR  1001-14)  conflicts 
with  the  language  in  section  C.  of  the 
maintenance  plan  and  is  internally 
inconsistent.  Section  C.  of  the 
maintenance  plan  states  that  the  270  tpd 
emission  budget  applies  to  2D01  and 
beyond;  the  table  on  page  18.01  of  5 
CCR  1001-14  indicates  that  the 
emissions  budget  is  280  tpd  in  2010  and 
beyond.  Qui  interpretation,  based  on  the 
language  of  the  maintenance  plan  and 
oiu  conformity  rule,  is  that  the 
maintenance  plan's  270  tpd  emission 
budget  applies  starting  in  2001  and  for 
all  following  years,  superseding  the 
incorrect  language  in  5  CCR  1001-14, 

V.  EPA's  Evaluation  of  the  Regulation 
No.  13  Revisions 

Colorado's  Regulation  No.  13  is 
entitled  "Oxygenated  Fuels  Program." 
The  piupose  of  revisions  that  were 
adopted  by  the  AQCC  on  February  17, 
2000,  and  submitted  to  us  by  the 
Governor  on  May  10,  2000,  was  to 
eliminate  the  oxygenated  fuels  program 
for  El  Paso  County  and  the  Colorado 
Springs  area.  EPA  is  allowed  to  approve 
this  elimination  of  the  oxygenated  fuels 
program  for  El  Paso  County  and  the 
Colorado  Springs  area  based  on  section 
211(m)(6)  of  the  CAA  which  states: 

ATTAINMENT  AREAS— Nothing  in  this 
subsection  shall  be  interpreted  as  requiring 
an  oxygenated  gasoline  program  in  an  area 
which  is  in  attaimnent  for  carbon  monoxide, 
except  that  in  a  carbon  monoxide 
nonattainment  area  which  is  redesignated  as 
attainment  for  cart)on  monoxide,  the 
requirements  of  this  subsection  shall  remain 
in  effect  to  the  extent  such  program  is 
necessary  to  maintain  such  standard 
thereafter  in  the  area.  The  State  has  satisfied 
the  above  requirements  of  section  211(m){6) 
as  follows:  ' 

(a)  The  Colorado  Springs  area  is  in 
attaiiunent  for  the  CO  NAAQS,  EPA 
approved  the  Colorado  Springs  CO 
redesignation  to  attainment  on  August 
25,  1999  (see  64  FR  46279,  effective 
October  25, 1999).  In  addition,  ambient 
air  quality  that  have  been  archived  in 
AIRS  show  that  the  Colorado  Springs 
area  has  been  in  attainment  for  the  CO 
NAAQS  beginning  with  the  period  of 
1990-1991  and  the  area  has  been  in 


attaiiunent  for  the  CO  NAAQS  from  that 
time  to  the  present. 

(b)  The  State  has  provided  an 
adequate  demonstration  showing  that 
the  oxygenated  fuels  program  is  not 
needed  to  maintain  the  CO  NAAQS  for 
the  Colorado  Springs  attainment  area. 
This  requirement  was  addressed  with 
the  State's  revised  maintenance  plan  for 
the  Colorado  Springs  area.  As  presented 
in  section  "B.  Emission  Inventories  and 
Maintenance  Demonstration"  of  the 
revised  maintenance  plan,  the  State 
used  EPA's  MOBILESb  emission  factor 
model  to  calculate  mobile  soiuce 
emissions,  without  an  oxygenated  fuels 
program,  for  2001,  2002.  2005,  and 
2010.  For  each  projected  year,  mobile 
soiut:e  emissions  were  less  than  the 
1990  attainment  year  levels.  When 
mobile  source  emissions  were  added  to 
the  other  source  categories  for  2001 . 
2002,  2005,  and  2010.  total  emissions 
for  each  year  were  still  well  below  the 
1990  attaiimient  year  levels.  Therefore, 
elimination  of  the  oxygenated  fuels 
program  will  not  interfere  with 
continued  maintenance  of  the  CO 
NAAQS.  In  addition  to  the  1990  and 
2010  region-wide  inventories,  the  State 
prepared  a  1990  and  2010  gridded 
emission  inventory  and  evaluated 
projected  growth  in  CO  emissions  in 
each  grid  cell.  This  assessment  also 
indicated  that  the  CO  NAAQS  would  be 
maintained  without  an  oxygenated  fuels 
program. 

Based  on  the  above,  the  State 
concluded  that  the  revisions  to 
Regulation  No.  13,  to  eliminate  the 
oxygenated  fuels  program,  would  not 
jeopardize  the  revised  maintenance 
plan's  demonstration  of  maintenance  for 
the  CO  NAAQS.  We  agree  with  the 
State's  analysis  provided  in  section  "B." 
of  the  revised  maintenance  plan  and  as 
further  supported  in  the  State's  TSD. 
Therefore,  we  do  not  believe  that  the 
elimination  of  the  oxygenated  fuels 
program  in  El  Paso  Coimty  and  the 
Colorado  Springs  area  will  impact  the 
CO  maintenance  demonstration  for  the 
area. 

In  consideration  of  above,  we  have 
determined  that  we  can  approve  the 
February  17,  2000,  revisions  to 
Regulation  No.  13  as  meeting  the 
requirements  of  section  211(m)(6)  of  the 
CAA, 

As  noted  previously,  the  revisions  to 
Regulation  No,  13  were  adopted  by  the 
AQCC  directly  after  a  public  hearing  on 
February  17,  2000,  became  State 
effective  on  April  30,  2000,  and  were 
submitted  to  us  by  the  Governor  on  May 
10,  2000. 


VI.  Final  Action 

In  this  action.  EPA  is  approving  the 
revised  Colorado  Springs  carbon 
monoxide  maintenance  plan  and  the 
revisions  to  Regulation  No.  13. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  February  20.  2001 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
January  22,  2001. 

If  EPA  receives  such  comments,  then 
we  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  February  20,  2001  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

Administrative  Requirements 

(a)  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866^ 
entitled  'Regulatory  Planning  and 
Review." 

(b)  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875-,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  govermnents.  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
govermnents,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  govenunents. 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
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elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatorv  proposals  containing 
significant  unfunded  mandates  '" 
Todav's  rule  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  state,  local,  or 
tribal  governments.  Accordingly,  the 
requirements  of  section  1(a)  of 
Lxecutive  Order  12875  do  not  apply  to 
this  rule. 

(c)  Executive  Order  13045 

Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23.  1997).  applies  to  any  rule  that: 
(1)  is  determined  to  be  •economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk,  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator,-  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  and  safety  effects 
of  the  planned  rule  on  children,  and 
explain  u-hy  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  bv  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

(dj  Executive  Order  i3084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  bv 
consulting.  Executive  Order  12084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summarv'  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquelv  affect  the  communities  of 
hidian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

lej  Regulatory  Flexibilit\'  Act 

The  Regulatorv-  Flexibility  Act  (RFA) 
generallv  requires  an  agency  to  conduct 
a  regulatorv  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
secti(m  110  and  subchapter  I.  part  D  of 
the  f:iean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SEPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976):  42 
U.S.C.  7410(a)(2).  Therefore.  I  certify 
this  rule  will  not  affect  a  substantial 
nurabetof  small  entities. 

(//  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory-  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 


governments  that  may  be  significantly 
or  uniquelv  impacted  by  the  rule. 

EPA  has' determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more ' 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
will  result  from  this  action. 

Ig)  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  ef  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  the  pubhcation  of  the 
rule  in  the  Federal  Register.  This  rule 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

(h)  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  February  20, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  14.  2000. 
Patricia  D.  Hull, 
Acting  Regional  Administrator.  Region  VTII. 

Chapter  I.  title  40,  part  52  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 
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PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  G— COLORADO 

2.  Section  52.320  is  amended  by 
adding  paragraph  {c)(89)  to  read  as 
follows: 

§52.320    Identification  of  plan. 

***** 

(c)  *   *   * 

(89  )  On  May  10,  2000,  the  Governor 
of  Colorado  submitted  revisions  to 
Regulation  No.  13  "Oxygenated  Fuels 
Program"  that  eliminated  the 
Oxygenated  Fuels  Program  for  El  Paso 
County  and  the  Colorado  Springs  CO 
attaiiunent/maintenance  area. 

(i)  Incorporation  by  reference. 

(A)  Regulation  No.  13  "Oxygenated 
Fuels  Program",  5  CCR  1001-16,  as 
adopted  on  February  17,  2000,  effective 
April  30,  2000,  as  follows:  Sections 
I.D.19,  II.A,  n.A.l,  n.A.2,  n.C.l.a, 
II.C.l.b.,andn.C.l.c. 

3.  Section  52.349  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§52.349    Control  Strategy:  CartMn 
monoxide. 

***** 

(e)  Revisions  to  the  Colorado  State 
Implementation  Plan,  Carbon  Monoxide 
Revised  Maintenance  Plan  for  Colorado 
Springs,  as  adopted  by  the  Colorado  Air 
Quality  Control  Commission  on 
February  17,  2000.  State  effective  April 
30.  2000,  and  submitted  by  the 
Governor  on  May  10,  2000. 

[FR  Doc.  00-32300  Filed  12-21-00;  8:45  am] 
BILUNG  CODE  6S6O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[DC048-2023;  FRL-6921-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia;  Nitrogen  Oxides  Budget 
Program 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  District  of  Columbia 
(the  District),  This  revision  implements 
the  District's  portion  of  the  Ozone 
Transport  Commission's  (OTC) 
September  27,  1994  Memorandum  of 


Understanding  (MOU)  which  describes 
a  regional  nitrogen  oxides  (  NOx)  cap 
and  trade  program  that  will  significantly 
reduce  NOx  emissions  generated  within 
the  Ozone  Transport  Region  (OTR).  The 
intended  effect  of  this  action  is  to 
approve  of  the  District's  regulations 
entitled,  NOx  Emissions  Budget 
Program  as  a  SIP  revision  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  January  22,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW. 
Washington,  DC  20460;  and  the  District 
of  Coliunbia  Department  of  Public 
Health,  Air  Quality  Division,  51  N 
Street,  NE..  Washington.  DC  20002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cristina  Fernandez,  (215)  814-2178,  or 
via  e-mail  at 

femandez,cristina@epa,gov. 
SUPPLEMENTARY  INFORMATION: 
L  Background 

On  August  28,  2000,  the  District's 
Department  of  Health  submitted  a 
revision  to  its  SIP  for  parallel 
processing.  The  revision  to  the  SIP 
includes  the  addition  of  a  new  Chapter 
10,  Nitrogen  Oxides  Emissions  Budget 
Program,  to  Title  20  of  the  District  of 
Columbia  Municipal  Regulations 
(DCMR).  On  December  8.  2000.  the 
District  submitted  fully  adopted 
regulations  as  a  supplement  to  its 
August  28,  2000  submittal.  The 
revisions  implement  the  Ozone 
Transport  Commission's  (OTC) 
September  27.  1994  Memorandum  of 
Understanding  (MOU)  in  the  District.  In 
accordance  with  the  MOU.  the  revisions 
implement  the  District  portion  of  a 
regional  NOx  cap  and  trade  program 
that  significantly  reduces  NOx 
emissions  generated  within  the  Ozone 
Transport  Region  (OTR).  On  October  19. 
2000  (65  FR  62671),  EPA  published  a 
notice  of  proposed  rulemaking  (NPR)  for 
the  District  of  Columbia  proposing  to 
approve  the  August  28.  2000  SIP 
revision.  That  NPR  provided  for  a 
public  comment  period  ending  on 
November  9.  2000.  On  November  9. 
2000  (65  FR  67319),  EPA  puWished  a 
notice  extending  the  comment  period  to 
November  20,  2000,  A  detailed 
description  of  these  SIP  revisions  and 
EPA's  rationale  for  approving  them  were 


provided  in  the  October  19,  2000  NTR 
and  will  not  be  restated  here.  EPA 
received  no  comments  on  its  proposed 
action  to  approve  this  SIP  revision. 

n.  Final  Action 

EPA  is  approving  the  SIP  revision 
request  submitted  for  parallel 
processing  by  the  District's  Department 
of  Health  on  August  28,  2000.  The  SIP 
revision  and  its  associated  regulations 
were  formally  adopted  by  the  District  of 
Columbia  on  December  8,  2000.  The 
District  formally  submitted  the  fullv 
adopted  regulations  to  EPA  as  a 
supplement  to  its  August  28,  2000 
submittal.  The  regulations  formally 
adopted  were  exactly  the  same  as  the 
proposed  version  upon  which  EPA 
proposed  approval.  The  SIP  revision 
consists  of  the  District's  Chapter  10— 
Nitrogen  Oxides  Emissions  Budget 
Program  and  implements  the  District's 
portion  of  Phase  II  of  the  OTC's  MOU 
to  reduce  nitrogen  oxides.  Approval  of 
this  SIP  revision  is  necessarv'  for  full 
approval  of  the  attainment 
demonstration  SIP  for  the  Metropolitan 
Washington,  DC  ozone  nonattainment 
area. 

in.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulator}'  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  bv  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulator}'  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104^). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  bv  Executive  Order  13084  (63 
FR  27655.  May  10.  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
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August  10.  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alte»r  the 
relationship  or  the  distribution  of  power 
and  responsibdities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997).  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions.  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  SIP  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Techno log\-  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  As  required  bv 
section  3  of  Executive  Order  12988  (61 
FR  4729.  Februarv-  7,  1996).  in  issuing 
this  rule,  EPA  has  taken  the  necessarv 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 


the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq] 

B  Suhmission  to  Congress  and  the 
Comptroller  Ceneml 

The  Congressional  Review  Act,  5 
U.S.C.  801  ft  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
dgencv  promulgating  the  rule  must 
submit  d  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule  '  as  defined  by  5  U.S.C. 
804(2). 

(,'  Petitions  for  judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  20, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 


review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  to  approve  the 
District  of  Columbia  NOx  Budget 
Program  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone.    . 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  14.  2000. 
Bradley  M.  Campbell, 
Regional  Administrator.  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  I'.S.C.  7401  et  seq. 

Subpart  J — District  of  Columbia 

2.  In  §  52.470.  an  entry  for  Chapter  10 
is  added  in  numerical  order  in  the  "EPA 
Approved  Regulations  in  the  District  of 
Columbia  SIP"  table  in  paragraph  (c)  to 
read  as  follows: 

§  52.470    Identification  of  plan. 


(c)  EPA  approved  regulations. 
EPA-APPROVED  REGULATIONS  IN  THE  DISTRICT  OF  COLUMBIA  SIP 


State  Citation 


Title/ Subject 


State  Ef- 
fective 
Date 


EPA  Approval  Date 


Comments 


Chapter  10    Nitrogen  Oxides  Emissions  Budget  program 


Section  1000 


Applicability  12/08/00 


Decemtjer  22. 
65  FR  80784 


12/08/00 
12/08/00 


Section  1001  General  Provisions    12/08/00 

Section  1002  Allowance  Allocation ^.^^'^ 

Section  1003  Permits      

Section  1004  Allowance  Transfer  and  Use  

Section  1005  Allowance  Banking    12/08/00 

Section  1006  NOx  Allowance  Tracking  System 12/08/00 

Section  1007  Emission  Monrtonng    12/08/00 

Section  1008  Record  Keeping 12/08/00 

Section  1009  Reporting           12/08/00 

Section  1010  End-Of-Season  Reconciliation  12/08/00 

Section  1011  Compliance  Certification    ]^^!^ 

Section  1012  Penalties                           ""^ 


12/08/00 


Section  1013 


Program  Audit 


12/08/00 


2000. 


Section  1099 Definitions  and  Abbreviations 12/08/00 
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BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[MT-OOIa;  FRL-6920^] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  State  of 
Montana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  Rule. 

SUMMARY:  The  EPA  is  promulgaUng  full 
approval  of  the  operating  permit 
program  submitted  by  the  State  of 
Montana.  Montana's  operating  permit 
program  was  submitted  for  the  purpose 
of  meeting  the  federal  Clean  Air  Act 
(Act)  directive  that  states  develop,  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources 
within  the  states'  jurisdiction. 

DATES:  This  final  rule  is  effective  on 
January  22,  2001. 

ADDRESSES:  Copies  of  the  doctunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  U.S. 
Enviroimiental  Protection  Agency,  Air 
and  Radiation  Program,  Region  8,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466  and  are  also  available 
during  normal  business  hoius  at  the 
Montana  Department  of  Environmental 
Quality,  1520  East  6th  Avenue,  Helena, 
Montana  59620-0901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Reisbeck,  8P-AR,  U.S. 
Environmental  Protection  Agency, 
Region  8,  999  18th  Street,  Denver, 
Colorado  80202-2466,  {303}-312-6435. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  required  under  Title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  (42 
U.S.C.  7401  et  seq.],  EPA  has 
promulgated  niles  that  define  the 
minimum  elements  of  an  approvable 
state  operating  permit  program  and  the 
corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  state 
operating  permit  programs  (see  57  FR 
32250  (July  21,  1992)).  These  rules  are 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70  (part  70).  Title 
V  directs  states  to  develop,  and  submit 
to  EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  soiux:es 
and  to  certain  other  sources. 


The  Act  directs  states  to  develop  and 
submit  operating  permit  programs  to 
^    EPA  by  November  15,  1993,  and 
requires  that  EPA  act  to  approve  or 
disapprove  each  program  within  1  year 
after  receiving  the  submittal.  The  EPA's 
program  review  occurs  pursuant  to 
section  502  of  the  Act  (42  U.S.C.  7661a) 
and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval.  If  EPA 
has  not  fully  approved  a  program  by  two 
years  after  the  November  15.  1993  date, 
or  before  the  expiration  of  an  interim 
program  approval,  it  must  establish  and 
implement  a  federal  program.  The  State 
of  Montana  was  granted  final  interim 
approval  of  its  program  on  May  11,  1995 
(see  60  FR  25143)  and  the  program 
became  effective  on  June  12,  1995. 
Interim  approval  of  the  Montana 
program  expires  on  December  1,  2001. 
On  June  13,  2000,  EPA  published  a 
direct  final  rule  in  the  Federal  Register 
promulgating  full  approval  of  the 
Operating  Permit  Program  for  the  State 
of  Montana.  See  65  FR  37049.  The  EPA 
received  adverse  conunents  on  the 
direct  final  rule,  which  are  summarized 
and  addressed  below.  As  stated  in  the 
Federal  Register  notice,  if  adverse 
comments  were  received  by  July  13, 
2000,  the  rule  would  be  withdrawn  and 
timely  notice  would  be  published  in  the 
Federal  Register.  Therefore,  due  to 
receiving  adverse  comments  within  the 
comment  period,  EPA  withdrew  the 
final  rule  (65  FR  48391,  August  8,  2000). 
and  a  proposed  rule  also  published  in 
the  Federal  Register  on  June  13,  2000 
served  as  the  proposed  rule  for  this 
action.  EPA  will  not  institute  a  second 
comment  period  onthis  document. 

In  this  rulemaking,  EPA  is  taking  final 
action  to  promulgate  full  approval  of  the 
Montana  Operating  Permit  Program. 

n.  Analysis  of  State  Submission 

The  Governor  of  Montana  submitted 
an  administratively  complete  Title  V 
operating  permit  program  for  the  State 
of  Montana  on  March  29,  1994.  This 
program,  including  the  operating  permit 
regulations  (Title  16,  Chapter  8.  Sub- 
Chapter  20,  Sections  16.8.2001  through 
16.8.2025,  inclusive,  of  the 
Administrative  Rules  of  Montana 
(ARM)),  substantially  met  the 
requirements  of  part  70.  EPA  deemed 
the  program  administratively  complete 
in  a  letter  to  the  Governor  dated  May  12, 
1994.  The  program  submittal  included  a 
legal  opinion  from  the  Attorney  General 
of  Montana  stating  that  the  laws  of  the 
State  provide  adequate  legal  authority  to 
carry  out  all  aspects  of  the  program,  and 


a  description  of  how  the  State  would 
implement  the  program.  The  submittal 
additionally  contained  evidence  of 
proper  adoption  of  the  program 
regulations,  application  and  permit 
forms,  and  a  permit  fee  demonstration. 
EPA's  comments  noting  deficiencies 
in  the  Montana  program  were  sent  to  the 
State  in  a  letter  dated  October  3,  1994. 
The  deficiencies  were  segregated  into 
those  that  would  require  corrective 
action  prior  to  interim  program 
approval,  and  those  that  would  require 
corrective  action  prior  to  full  program 
approval.  The  State  committed  to 
address  the  program  deficiencies  that 
would  require  corrective  action  prior  to 
interim  program  approval  in  a  letter 
dated  October  20,  1994.  The  State 
submitted  these  corrective  actions  with 
letters  dated  March  30,  and  April  5. 
1995.  EPA  reviewed  these  corrective 
actions  and  determined  them  to  be 
adequate  for  interim  program  approval. 

On  January  15.  1998,  Montana 
amended  its  operating  permit  program 
to  make  the  corrections  identified  as 
necessar>'  in  the  May  11.  1995  Federal 
Register  notice  of  final  interim 
approval.  These  program  amendments, 
recodified  at  Title  17,  Chapter  8.  Sub- 
Chapter  12,  Sections  1201.  1210,  and 
1213,  ARM,  were  approved  and  adopted 
by  the  Montana  Board  of  Enviroimiental 
Review  on  January  15,  1998.  The 
revised  program  regulations  adequately 
addressed  the  problems  identified  in  the 
May  11,  1995  Federal  Register  notice  as 
requiring  corrective  action  prior  to  full 
program  approval.  The  State  also 
submitted  evidence  of  proper  adoption 
of  the  revisions  to  its  program 
regulations  and  a  revised  Attomev 
General's  opinion  dated  July  31.  1998. 
The  revised  program  and  a  request  for 
full  approval  were  submitted  to  EPA  in 
a  letter  from  the  Governor  of  Montana 
dated  February'  4,  1999.  EPA  notified 
Montana,  in  a  letter  to  the  Department 
of  Environmental  Quality  (DEQ)  dated 
April  1,  1999,  of  two  additional  changes 
required  for  final  approval.  The  DEQ 
revised  the  administrative  rules  to 
implement  the  two  requested  changes  at 
Title  17.  Chapter  8,  Sub-Chapter  12, 
ARM.  These  amendments  to  Sub- 
chapter 12  were  approved  and  adopted 
by  the  Board  on  March  17,  2000.  On 
April  12.  2000,  the  Governor  of  Montana 
submitted  the  revised  program,  with 
proof  of  proper  adoption,  and  requested 
full  approval  of  its  operating  permit 
program.  EPA  reviewed  these  changes 
and  determined  that  they  were  adequate 
to  allow  for  full  approval.  On  June  13, 
2000.  EPA  published  a  direct  final  rule 
in  the  Federal  Register  promulgating 
full  approval  of  the  Operating  Permit 
Program  for  the  State  of  Montana.  See 
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65  FR  37049  The  EPA  received  adverse 
comments  on  the  direct  final  rule  and, 
on  .A.ugust  8.  2000.  published 
withdrawal  of  the  direct  final  rule 
approval  in  die  Federal  Register  See  65 
FR  48391. 

in.  Response  to  Comments 

The  comments  received  on  the  June 
13,  2000  direct  final  rule  in  the  Federal 
Register  promulgating  full  approval  of 
the  Montana  operating  permit  program, 
and  EPA's  response  to  these  comments 
are  as  follows: 

Comment  1  The  commenter  objected 
to  EPAs  approval  of  the  Montana 
Operating  Permit  Program  because  a 
state  regulation  allows  the 
administrative  permit  amendment 
process  to  be  used  for  certain  permit 
changes  that  are  not  listed  in  a 
regulation  but  that  the  Montana 
Department  of  Environmental  Quality 
(  •Department")  and  EPA  determine  are 
similar  to  the  listed  revisions.  A  list  of 
revisions  that  qualify  for  administrative 
permit  amendment  is  found  in 
Administrative  Rules  of  Montana 
("ARM")  Section  17.8.1201(l)(a) 
through  (d).  This  regulation  allows  a 
source  to  use  the  administrative  permit 
amendment  process  for  such  non- 
substantive changes  as  change  in 
address  and  correction  of  typographical 
errors.  The  State  has  now  added  section 
(e).  which  allows  "any  other  change 
which  the  department  and  EPA  have 
determined  to  be  similar"  to  the  listed 
revisions.  The  commenter  objected  that, 
by  allowing  the  Department  and  EPA  to 
add  other  kinds  of  permit  revisions  to 
the  list  without  public  notice  and 
comment,  the  state  regulation  violates 
EPA's  regulations  at  40  CFR  Part  70 
("part  70  program"  or  "part  70  rules "). 

EPA  Response:  The  definition  of 
"administrative  permit  amendment"  in 
EPA's  regulations  is  found  in  40  CFR 
70.7(d){l).  The  definition  provides,  at 
§70.7(d)(l)(vi),  that  an  administrative 
permit  amendment  "(ilncorporates  any 
other  type  of  change  which  the 
Administrator  has  determined  as  part  of 
the  approved  part  70  program  to  be 
similar  to  those  in  paragraphs  {d)(l)(i) 
through  (iv)  of  this  section"  40  CFR 
70.7(d)(l)(vi).  The  enumerated 
paragraphs  (i)  through  (iv)  comprise  a 
list  of  four  non-substantive  changes  that 
are  identical  to  those  in  the  States  list 
in  section  17.8.1201(1)  (a)  through  (d). 
The  comment  suggests  that  the  State 
cannot  allow  a  source  to  use  an 
administrative  permit  amendment  for  a 
change  that  is  not  on  the  list,  unless  the 
State  first  undergoes  formal  Title  V 
program  approval  or  program  revision 
approval,  with  public  notice  and 
comment,  to  add  the  change  to  the  list 


as  a  new  requirement.  The  comment 
implies  that  "as  part  of  the  approved 
part  70  program"  in  EPAs  regulation 
means  "as  part  of  the  part  70  program 
approval  process." 

EPA  does  not  agree  with  this 
interpretation  of  our  regulation.  EPA 
believes  that  the  correct  interpretation 
of  the  phrase  "as  part  of  the  approved 
part  70  program"  refers  to  the  fact  that 
an  unlisted  change  must  be  evaluated  in 
the  context  of  the  approved  state 
program  to  determine  if  it  qualifies  for 
an  administrative  amendment.  The 
regulation  does  not  require  that  EPA 
must  approve  a  formal  revision  of  the 
state  program  before  a  source  can  make 
a  particular  change  administratively,  but 
rather  requires  the  State  to  seek  EPA's 
approval  for  using  the  administrative 
permit  amendment  process  for  the 
change  as  part  of  a  specific  permitting 
action.  EPA  believes  that  the  regulation 
allows  the  State  to  add  to  the  list  of  non- 
substantive changes  on  a  case-by-case 
basis,  if  EPA  agrees  that  a  particular 
permit  change  is  of  the  same  non- 
substantive nature  as  the  enumerated 
list  of  changes  that  automatically  qualif>' 
for  administrative  permit  amendment. 
EPA's  regulation  thus  allows  exactly  the 
kind  of  case-specific  addition  to  the  list 
contemplated  in  the  new  section  of 
Montana's  rules.  ARM  Section 
17.8.1201(l)(e). 

Montana  initially  proposed  a 
regulation  that  would  allow  the  state  to 
make  additions  to  the  list  without 
consulting  EPA.  EPA  advised  that  this 
would  not  be  acceptable  under  Title  V 
of  the  Clean  Air  Act  ("Act"),  since  40 
CFR  70.7(d)(l)(vi)  requires  that  EPA 
must  make  a  determination  that  any 
additional  change  is  similar  to  the 
enumerated  changes — in  other  words,  to 
determine  that  the  change  is  of  such  a 
trivial  or  non-substantive  nature  that  the 
administrative  permit  amendment 
process  would  be  appropriate.  The 
regulation  does  not  require  that  the 
State  must  submit  a  list  of  anticipated 
non-substantive  changes  to  EPA  for 
prior  approval,  as  part  of  the  Title  V 
program  approval  process,  or  that  the 
State  must  revise  its  rules  and  submit 
them  for  approval  as  a  program  revision 
whenever  it  encounters  a  non- 
substantive change  it  believes  should 
qualifv  for  treatment  as  an 
administrative  permit  amendment.  The 
provision  requires,  instead,  that  the 
State  must  notifv'  EPA  on  a  case-by-case 
basis  whenever  it  encounters  a  change 
it  believes  qualifies  for  the  simpler 
administrative  amendment  process 
(rather  than  the  more  complex  minor  or 
significant  permit  modification  process) 
so  that  EPA  can  decide  if  we  agree  that 
the  change  qualifies  for  such  treatment. 


If  we  do  not  agree  that  the 
administration  permit  amendment 
process  is  appropriate  for  a  particular 
permit  change,  we  can  advise  the  State 
of  our  disapproval  at  the  draft  permit 
stage  of  the  operating  permit  process,  or 
we  can  object  to  the  proposed  permit 
during  our  45-day  review  and  thus 
prevent  the  permit's  issuance.  If  the 
permit  has  already  been  issued,  we  can 
require  the  state  to  re-open  the  permit 
to  delete  an  unacceptable  administrative 
permit  amendment  and  instead  process 
the  change  as  a  minor  or  significant 
permit  revision. 

We  appreciate  the  concern  expressed 
in  the  comment  that  the  list  should  not 
encompass  substantive  permit  changes. 
EPA  would  not  approve  as  an 
administrative  permit  amendment  any 
non-substantive  change  to  a  Title  V 
permit.  We  anticipate  that  the  authority 
to  add  to  the  list  of  administrative 
permit  amendments  will  be  used  only 
infrequently. 

Comment  2.  a.:  The  commenter 
objected  that  allowing  an  emission 
threshold  of  five  tons  per  year  of  any 
poUutant  other  than  a  hazardous  air 
pollutant  in  the  State's  definition  of 
"insignificant  emission  unit"  exceeds 
the  two-ton  per  year  threshold  that  EPA 
has  set  in  rules  for  federal  operating 
permits.  40  CFR  part  71  ("part  71 
program"  or  "part  71  rules").  The 
commenter  also  stated  that  the  two-ton 
per  year  threshold  was  accepted  in 
many  other  states.  In  the  Federal 
Register  notice  proposing  interim 
approval,  EPA  stated  that  Montana 
would  need  to  provide  a  demonstration 
to  show  why  a  higher  threshold  of  five 
tons  per  year  would  be  insignificant. 
See  60  FR  25143-25144  (May  11,  1995). 

EPA  Response:  Insignificant 
emissions  units  are  emitting  units  at  a 
source  that  emit  "insignificant"  levels  of 
emissions.  For  such  units,  the  State  may 
allow  permit  applicants  to  omit  a  full 
description  of  the  units  in  their  permit 
applications.  However,  there  are  several 
caveats.  The  applicant  must  still  list  the 
insignificant  activity  in  its  application 
and  must  include  complete  information 
about  such  unit  if  it  is  or  may  be  subject 
to  any  applicable  requirements.  The 
pertinent  provision  of  the  part  70  rules 
provides:  "the  Administrator  may 
approve  as  part  of  a  State  program  a  list 
of  insignificant  activities  and  emissions 
levels  which  need  not  be  included  in 
permit  applications.  However,  for 
insignificant  activities  which  are 
exempted  because  of  size  or  production 
rate,  a  list  of  such  insignificant  activities 
,     must  be  included  in  the  application.  An 
application  may  not  omit  information 
needed  to  determine  the  applicability 


of,  or  to  impose,  any  applicable 
requirement*   *   *."  40  CFR  70.5(c). 
This  provision  of  the  part  70  rules 
does  not  set  a  ceiling  on  the  level  of 
emissions  that  will  be  considered 
"insignificant."  EPA  has  allowed  states, 
including  Montana,  to  determine  what 
the  state  considers  to  be  "insignificant" 
for  the  limited  purpose  of  omitting 
certain  information  fit)m  the  permit 
application.  The  comparable  sectioh  in 
the  part  71  rules,  40  CFR  71.5(c)(ll), 
does  set  such  a  ceiling:  "Potential  to 
emit  of  regulated  air  pollutants, 
excluding  HAP  [hazardous  air 
pollutants]  for  any  single  emissions  unit 
shall  not  exceed  2  tpy  [tons  per  year]." 
40  CFR  71.5(c)(ll)(ii)(A).  This 
numerical  limit  applies  only  to  federal 
operating  permits,  however,  not  to  state 
operating  permits  or  state  operating 
permit  programs.  EPA's  part  71  rules 
establish  the  requirements  for  the 
operating  permits  that  EPA  issues  in 
Indian  coxmtry  or  anywhere  else  when 
EPA  is  the  permitting  agency.  The  part 
71  rules  do  not  establish  minimum 
requirements  for  state  operating  permit 
programs;  state  programs  may  differ 
from  the  federal  program  and  may  still 
be  approved  as  long  as  they  meet  the 
applicable  state  program  requirements, 
which  are  found  in  40  CFR  part  70. 

The  Montana  operating  permit 
program  differs  fi'om  the  federal 
program  in  this  respect,  but  we  believe 
it  fully  satisfies  the  program 
requirements  of  40  CFR  part  70.  The 
part  70  rules  allow  permit  applicants  to 
omit  certain  information  about 
"insignificant  emissions  imits"  from 
their  permit  application.  Montana's 
rules  make  clear,  however,  that  if  an 
emissions  imit  is  subject  to  an 
applicable  requirement  other  than  a 
generally  applicable  requirement  that 
applies  to  all  sources,  the  unit  may  not 
be  coqjidered  an  insignificant  emissions 
unit,  no  matter  what  its  size  may  be.  In 
other  words,  a  unit  emitting  five  tons 
per  year  or  less  of  a  regulated  pollutant 
may  not  be  treated  as  an  insignificant 
emissions  unit,  if  it  is  subject  to  a  imit- 
specific  limit  or  a  plant-wide 
applicability  limit.  Such  a  unit  can  only 
be  considered  "insignificant"  if  it  is 
subject  to  a  state-wide  regulation,  such 
as  a  generic  limit  on  opacity,  or  to  no 
applicable  requirements  at  all.  And  if  a 
unit  emitting  five  tons  per  year  or  less 
does  not  qualify  for  "insignificant" 
status  because  it  is  subject  to  a  source- 
specific  limit,  the  applicant  must 
provide  all  relevant  information  about 
the  unit  in  the  permit  application,  not 
simply  information  necessary  to 
determine  the  applicability  of  the 
applicable  requirement.  In  this  respect, 
Montana's  regulation  is  actually  more 


stringent  than  EPA's  and  provides  more 
protection  for  the  public's  right  to  know 
than  EPA's  regulation  does.  In  any  case, 
we  believe  there  is  no  conflict  with 
EPA's  part  70  rules. 

In  response  to  EPA's  request  that  the 
State  provide  justification  for  using  a 
five-ton  per  year  cut-off,  the  Department 
stated,  "Experience  has  demonstrated 
that  individual  emitting  units  that  are 
not  subject  to  applicable  requirements 
other  than  generally  applicable 
requirements,  and  whose  potential 
emissions  are  less  than  5  tpy,  have  such 
limited  impact  that  they  can  be 
considered  insignificant."  Based  on  our 
knowledge  of  Montana's  industrial 
sources,  we  agree  with  the  Sates's 
assessment.  The  Department  also  noted 
that  both  40  CFR  part  70  and  EPA's  July 
10, 1995  guidance  memorandum 
entitled,  "White  Paper  for  Streamlined 
Development  of  Part  70  Permit 
Applications"  "White  Paper  I"),  allow 
states  discretion  in  selecting  an 
appropriate  insignificance  level  for  their 
Title  V  programs;  and  EPA  has 
approved  levels  higher  than  two  tons 
per  year  in  some  other  states.  We  are 
aware  of  at  least  nine  states,  including 
Ohio,  Florida,  and  Teimessee,  and  ten 
local  permitting  authorities  with 
approved  Title  V  programs,  where  EPA 
has  allowed  five  tons  per  year  as  the 
cut-off  for  "insignificant"  status.  Some 
other  states  have  a  varying  level 
depending  on  the  pollutant  (five  tons 
per  year  for  carbon  monoxide  in 
Washington  State,  for  example)  or  an 
altogether  different  formula,  based  on 
pollutant  or  process,  for  determining 
insignificant  levels.  We  conclude  that 
Montana  has  adequately  justified  its  use 
of  five  tons  per  year  as  a  ceiling. 

Comment  2.  b.:  For  hazardous  air 
pollutants,  the  commenter  objected  that 
Montana  defines  insignificant  emissions 
as  less  than  500  pounds  per  year, 
whereas  EPA's  part  71  rules  provide 
that  the  insignificance  threshold  for 
hazardous  air  pollutants  cannot  exceed 
1000  pounds  per  year  or  the  de  minimis 
level  established  under  section  112(g)  of 
the  Act,  whichever  is  less. 

EPA  Response:  The  corrmient  implies 
that  the  part  71  rules  establish 
minimum  requirements  for  state 
operating  permit  programs.  They  do  not. 
State  operating  permit  programs  must 
satisfy  the  requirements  of  40  CFR  part 
70,  not  40  CFR  part  71.  The 
requirements  of  the  two  programs  are 
not,  and  do  not  need  to  be,  identical.  In 
particular,  the  part  70  rules  do  not 
require  that  states  adopt  a  particular  cut- 
off for  emissions  of  hazardous  air 
pollutants  from  "insignificant  emissions 
units."  Although  the  part  71  rules  do 
establish  a  cut-off,  that  ceiling  applies  to 


federal  operating  permits  only.  In  fact, 
the  Montana  regulation  establishes  a 
more  stringent  cut-off  than  the  federal 
level:  500  pounds  per  year  in  ARM 
section  17.8.1201(22)(a)(iii),  as  opposed 
to  1000  pounds  per  vear  in  40  CFR  part 
71. 

The  commenter  recognizes  that  a  level 
even  lower  than  500  pounds  per  year 
could  be  established  under  the  part  71 
rules,  as  a  determination  of  a  de 
minimis  increase  in  emissions  pursuant 
to  section  112(g)(1)(A)  of  the  Act:  To 
date,  however,  EPA  has  not 
implemented  the  modification 
provisions  of  section  112(g)  of  the  Act: 
EPA  has  not  published  guidance  under 
section  112(g)(1)(B)  of  the  Act 
establishing  de  minimis  levels  of 
emission  increases  for  purposes  of 
applying  offsets  under  section 
112(g)(1)(A)  of  the  Act.  Therefore,  the 
estabUshment  of  an  "insignificant  "  level 
under  the  part  71  program  which  would 
be  lower  than  1,000  pounds  per  year,  let 
alone  500  pounds  per  year,  remains  a 
merely  hypothetical  possibility.  EPA 
believes  that  the  Montana  ceiling  for 
insignificant  emissions  of  hazardous  air 
pollutants  is  more  stringent  than  the 
federal  requirement  and  will  adequately 
protect  the  public  interest  in  disclosure 
of  information  about  hazardous  air 
pollutants. 

Comment  3:  The  commenter  stated 
that  Montana's  rules  still  do  not 
adequately  assure  that  any  monitoring 
data  or  other  credible  evidence  can  be 
used  to  determine  compliance  and  for 
direct  enforcement.  The  commenter 
expressed  a  concern  that  the  wording  of 
ARM  17.8.1213(2).  which  requires  that 
any  data  "generated  as  a  condition  of 
the  permit"  may  be  used  to  demonstrate 
compliance  with  the  conditions  of  the 
permit  and  may  be  used  for  direct 
enforcement,  might  be  interpreted  to 
limit  evidence  of  noncompliance  only  to 
monitoring  or  testing  data  required  bv 
the  permit. 

EPA  Response:  EPA  does  not  agree 
with  the  suggested  interpretation  of 
ARM  17.8.1213(2).  We  do  not  believe 
that  the  provision,  by  its  terms  or  by 
implication,  precludes  the  use  of  other 
kinds  of  evidence  to  show  compliance 
or  noncompliance  with  applicable 
requirements.  We  believe  that  the 
provision  makes  clear  that,  if  the  permit 
requires  testing  or  monitoring,  the 
results  of  such  testing  or  monitoring 
may  be  used  as  evidence  of 
noncompliance  regardless  of  the  effect 
of  any  other  rule.  EPA  does  agree. 
however,  that  Montana  must  develop  a 
credible  evidence  rule  to  eliminate  any 
possibility  of  ambiguity  in  its 
regulations  and  thus  ensure  that  all 
evidence  of  noncompliance  mav  be  used 
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for  purposes  of  direct  enforcement,  as 
long  as  that  evidence  is  credible 
Montana  is  in  the  process  of  developing 
and  adopting  a  credible  evidence  rule, 
several  versions  of  which  were  available 
for  public  comment  this  past  summer. 
Comment  4  The  commenter  stated 
that  the  State  must  certify  its  ability  to 
require  annual  certifications  from  part 
70  sources  regarding  proper 
implementation  of  their  Risk 
Management  Plans  (RMP)  under  section 
112(r)  of  the  Act,  and  must  provide  a 
compliance  schedule  for  sources  that 
fail  to  submit  the  required  plan.  EPA's 
full  approval  notice  does  not  indicate 
whether  this  requirement  was  in  fact 
met,  but  merely  indicates  that  "the  State 
will  include  a  statement  listing  40  CFR 
68.215(a)  as  an  applicable  requirement 
in  all  Title  V  operating  permits."  There 
is  no  indication  that  the  State  has  in  fact 
committed  to  do  this  or  is  legally 
authorized  and  obligated  to  do  so. 

EPA  Response:  EPA's  full  approval 
notice  should  have  made  clear  that  the 
Governor  of  Montana,  in  a  letter  dated 
February  4.  1999,  made  a  commitment 
to  require  annual  certifications  from 
sources  regarding  their  compliance  with 
all  program  requirements  related  to 
accident  prevention,  emergency 
response,  and  risk  management  plans 
under  section  1 12(r)  of  the  Act,  and  to 
provide  compliance  schedules  for  any 
sources  that  fail  to  submit  their  required 
plan  to  EPA.  The  letter  stated,  "The 
department  [of  Environmental  Quality) 
will  include  a  statement  listing  40  CFR 
68.215(a)  as  an  applicable  requirement 
in  all  title  V  operating  permits."  The 
referenced  §  68.215(a)  of  Title  40  of  the 
Code  of  Federal  Regulations  requires 
that  each  source  subject  to  both  section 
1 12(r)  of  the  Act  and  Title  V  of  the  Act 
must  have,  as  conditions  of  its  operating 
permit,  a  statement  listing  all  of  40  CFR 
part  68  ("Chemical  .Occident  Prevention 
Provisions")  as  an  applicable 
requirement,  together  with  conditions 
requiring  the  source  owner  or  operator 
to  submit  a  compliance  schedule  for 
meeting  all  applicable  requirements  of 
part  68,  and  requiring  the  source  to 
include  in  its  annual  compliance 
certification  a  statement  certif>ing  that 
the  source  is  in  compliance  with  all 
requirements  of  part  68.  including  the 
requirements  for  registration  and 
submission  of  a  risk  management  plan. 
In  particular,  40  CFR  part  68  requires 
sources  that  have  more  than  a  threshold 
level  of  any  regulated  substance  to 
prepare  and  submit  an  RMP.  See  40  CFR 
68  12(a)  and  68.150.  Unless  the  source 
can  certify-  in  the  RMP  that  no  member 
of  the  public  would  be  affected  by  any 
accidental  release  from  the  source,  40 
CFR  part  68  further  requires  sources  to 


implement  a  risk  management  system, 
to  conduct  a  hazard  assessment,  to 
implement  a  chemical  accident 
prevention  program,  to  implement  an 
emergency  response  program,  and  to 
include  data  on  the  implementation  of 
these  programs  in  the  RMP.  See  40  CFR 
68.12(b).  (c),  and  (d).  All  those 
requirements  are  included  as  applicable 
permit  conditions  by  effect  of  the  State's 
listing  40  CFR  68.215(a)  in  all  Montana 
operating  permits.  As  the  Governor 
committed.  Montana  will  satisfy  its 
obligations  under  section  112(r)  of  the 
Act  by  requiring  all  part  70  sources  to 
certify  compliance  with  applicable  risk 
management  planning  requirements  and 
by  developing  compliance  schedules  for 
sources  that  have  not  yet  submitted  risk 
management  plans  to  EPA.  When  we 
referred  to  the  State's  commitment  in 
the  notice  proposing  full  approval,  we 
should  have  clarified  that  the 
commitment  came  from  the  Governor, 
thus  assuring  EPA  that  the  State  would 
meet  its  statutory  obligations. 

Comment  5:  Tlie  commenter  stated 
that  the  State's  revised  rule  on 
termination,  revocation,  and  re-issuance 
of  state  permits  still  improperly  limits 
.the  state's  authority  to  terminate  or 
revoke  permits. 

EPA  Response:  Section  502(b)(5)(D)  of 
the  Act  requires  that  the  permitting 
authority  must  have  adequate  authority 
to  "terminate,  modify,  or  revoke  and 
reissue  permits  for  cause."  The  State's 
original  version  of  the  pertinent 
regulation  provided  that  the  Department 
could  terminate,  modify  or  revoke  and 
reissue  permits  "for  continuing  and 
substantial  violations."  EPA  advised 
that  this  provision  did  not  give  adequate 
authority  to  the  Department  to  terminate 
or  alter  permits  for  other  kinds  of  cause; 
for  example,  to  correct  a  material 
mistake  in  the  permit  or  to  respond  to 
an  EPA  objection  to  a  permit. 
Subsequently,  Montana  revised  its  rule. 
ARM  17.8.1210(2)(a),  to  say  that  permits 
could  be  terminated,  modified,  or 
revoked  and  reissued  "for  cause."  The 
State  then  added,  "Appropriate  'cause' 
for  permit  termination  is 
noncompliance  with  permit  terms  or 
conditions  that  is  continuing  or 
substantial  in  nature  and  scope."  EPA 
regards  this  added  language  as 
providing  an  example  when  a  permit 
may  be  terminated  in  the  context  of  an 
enforcement  action.  The  specific 
example  with  respect  to  permit 
termination  does  not  limit  the  State's 
general  authority  to  terminate,  modifv', 
or  revoke  and  reissue  any  permit  for 
cause.  In  addition,  we  believe  that  the 
phrase  "continuing  or  substantial  in 
nature  and  scope"  in  the  specific 
example  is  not  necessarily  less  inclusive 


than  the  phrase  "continuing  and 
substantial  violations"  in  the  earlier 
version.  We  believe  that  the  State's 
revision  of  the  regulation  has  satisfied 
EPA's  concern  that  the  Department  have 
adequate  authority  to  revise  or  terminate 
permits,  whenever  sufficient  cause 
exists. 

rV.  Final  Action 

In  this  document.  EPA  is  granting  full 
approval  of  the  Montana  part  70 
operating  permits  program  for  all  areas 
within  the  State  except  the  following: 
any  sources  of  air  pollution  located  in 
"Indian  Country"  as  defined  in  18 
U.S.C.  1151.  including  the  following 
Indian  reservations  in  the  State: 
Northern  Cheyenne.  Rocky  Boys. 
Blackfeet,  Crow,  Flathead.  Fort  Belknap, 
and  Fort  Peck  Indian  Reservations,  or 
any  other  sources  of  air  pollution  over 
which  an  Indian  Tribe  has  jurisdiction. 
See  section  301(d)(2)(B)  of  the  Act;  see 
also  63  FR  7254  (February  12.  1998). 
The  term  "Indian  Tribe"  is  defined 
under  the  Act  as  "any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  conmiunity.  including  any  Alaska 
Native  village,  which  is  federally 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians."  See  section  302(r)  of 
the  Act;  see  also  58  FR  54364  (Oct.  21. 
1993). 

This  rule  will  be  effective  January  22. 
2001. 
V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866.  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  13132 
Federalism  (64  FR  43255.  August  10. 

1999)  revokes  and  replaces  Executive 
Order  12612  (Federalism)  and  Executive 
Order  12875  (Enhancing  the 
Intergovernmental  Partnership), 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
state  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  "  Under  Executive 
Order  13132.  EPA  may  not  issue  a 


regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regidation  that 
has  federalism  implications  and  that 
preempts  state  law  unless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
projposed  regulation. 

Tnis  final  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Envirormiental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  and  it  does  not  establish  a 
further  health  or  risk-based  standard 
because  it  approves  state  rules  which 
implement  a  previously  promulgated 
health  or  safety-based  standard. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  commimities  of 
Indian  tribal  govenunents,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  govenmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents,  or  EPA  consults  with 


those  govenunents.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
nile,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  natiue  of  their  concerns. 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conununities."  Today's  rule  does  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regiilatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  part  70 
approvals  under  section  502  of  the  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  this  approval  does  not  create 
any  new  requirements.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities, 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
loccd,  or  tribal  govenunents  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 


of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents.  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Februarv  20, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergoveriunental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 
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Dated   Derember  13,  2000. 
Patricia  D.  Hull. 

Acting  Rfgionul  Administrator.  Region  VIII. 

40  CFR  part  70  is  amended  as  follows: 
PART  70— [AMENDED] 

1,  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

.Authority:  42  ('  S  C   "401.  ft  seq 

2.  In  appendix  A  to  part  70  the  entr>' 
for  Montana  is  amended  by  adding 
paragraph  (b)  to  read  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

<         •         »        *        *  ■ 

Montana 

***** 

(b)  The  Montana  Department  of 
Environmental  Quahtv  submitted  an 
operating  permits  program  on  March  29, 
1994:  effective  on  June  12,  199,t:  revised 
ianuarv  15,  1998.  and  Man  h  17,  2000;  full 
approval  effective  on  Ianuarv  22.  2001 
***** 

|FR  Doc  00-32=558  Filed  12-21-00;  8  45  am] 
BILLING  COOE  6$60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6921-6] 

Arizona:  Final  Authorization  of  State 
IHazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  Immediate  Final 

Rule 


FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
McClain-Vanderpool.  U.S.  EPA.  Waste 
Management  Division,  75  Hawthorne 
Street  (mailcode  WST-3)  San  Francisco. 
CA  94105 

SUPPLEMENTARY  INFORMATION:  Because 
we  received  comments  that  oppose  this 
authorization,  we  are  withdrawing  the 
immediate  final  rule  for  Arizona,  the 
Final  Authorization  of  State  Hazardous 
Waste  Management  Program  Revisions 
published  on  October  27,  2000.  which 
approved  revisions  to  Arizona's 
hazardous  waste  rules.  We  stated  in  the 
immediate  final  rule  that  if  we  received 
comments  that  oppose  authorization  of 
the  revision,  we  would  publish  a  timely 
notice  of  withdrawal  in  the  Federal 
Register  Subsequently,  we  received 
comments  that  oppose  the 
authorization.  We  will  address  the 
comments  received  during  the  comment 
period  in  a  subsequent  final  action 
based  on  the  proposed  rule  also 
published  on  October  27.  2000,  at  65  FR 
64403.  We  will  not  provide  for 
additional  public  comment  during  the 
final  action 

Laura  Yoshii. 

Deput\  Hfiiional  Administrator.  Region  9. 
IFR  Doc  00- .32668  Filed  12-21-00:  8:45  am] 
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SUMMARY:  We  are  withdrawing  the 
immediate  final  rule  for  Arizona,  the 
Final  Authorization  of  State  Hazardous 
Waste  Management  Program  Revisions 
published  on  October  27.  2000.  whic;h 
approved  revisions  to  ,\rizona's 
hazardous  waste  rules.  We  stated  in  the 
immediate  final  rule  that  if  we  received 
comments  that  oppose  authorization  of 
the  revision,  we  would  publish  a  timely 
withdrawal  in  the  Federal  Register 
Subsequentlv.  we  received  comments 
that  oppose  the  authorization.  We  will 
address  the  comments  received  during 
the  comment  period  in  a  subsequent 
final  action  based  on  the  proposed  rule 
also  published  on  October  27.  2000,  at 
65  FR  64403 

DATES:  .\s  of  December  22.  2000.  we 
withdraw  the  immediate  final  rule 
published  on  October  27.  2000,  at  65  FR 
64369. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2779;  MM  Docket  No.  00-15;  RM- 
9804] 

Radio  Broadcasting  Services; 
Susquehanna  and  Halistead,  PA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Tammy  M.  Celenza,  allots 
Channel  227A  at  Susquehaima, 
Pennsylvania,  as  the  community's 
second  local  FM  transmission  service. 
Sff  65  FR  12155,  March  8,  2000.  We 
also  dismiss  the  counterproposal  filed 
hv  Montrose  Broadcasting  Corporation 
to  allot  Channel  227A  at  Halistead, 
Pennsvlvanid.  as  the  community's  first 
local  aural  transmission  service  as  being 
tec:hnicallv  defective.  Channel  22 7 A  can 
be  allotted  at  Susquehanna  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.3  kilometers  (3.9  miles)  east  to  avoid 
a  short-spacing  to  the  licensed  sites  of 
WBZD-FM.  Channel  227B1.  Muncy. 
Pennsvlvania.  and  Station  VVKXZ(FM), 


Channel  230B.  Norwich,  New  York.  The 
coordinates  for  Channel  227A  at 
Susquehanna  are  41-55—44  North 
Latitude  and  75-31-50  West  Longitude. 
See  Supplementary-  Information,  infra. 

DATES:  Effective  Januarv'  22,  2001.  A 
filing  window,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  charmel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-15, 
adopted  November  29,  2000,  and 
released  December  8,  2000.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piu-chased 
from  the  Commission's  copy 
contractors.  International  'Transcription 
Service,  Inc.,  (202)  857-3800,  1231  20th 
Street,  NW..  Washington,  DC  20036. 

Since  Susquehanna  is  located  within 
320  kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  Canadian  concurrence 
for  the  allotment  of  Channel  227A  at 
Susquehanna  has  been  requested,  but 
not  yet  received.  Therefore,  if  a 
construction  permit  is  granted  prior  to 
the  receipt  of  formal  concurrence  in  the 
allotment  by  the  Canadian  government, 
the  construction  permit  will  include  the 
following  condition:  "Operation  with 
the  facilities  specified  herein  is  subject 
to  modification,  suspension  or 
termination  without  right  to  a  hearing, 
if  found  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
USA-Canadian  FM  Broadcast 
Agreement." 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  54.  303.  334.  336. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Pennsylvania,  is 
amended  by  adding  Channel  227A  at 
Susquehaima. 
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Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  00-32676  Filed  12-21-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

A8  CFR  PART  1501  and  1502 
[FRL-6920-7] 

Acquisition  Regulation 

AGENCY:  Environmental  Protection 

Agency 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Envirorunental  Protection 
Agency  (EPA)  is  issuing  this  rule  to 
amend  the  Agency  definition  of  "Chief 
of  the  Contracting  Office"  for  the 
purpose  of  granting  limited  ratification 
approval  authority  for  acquisitions  of 
$2,500  or  less. 

DATES:  This  rule  is  effective  on  March 
22,  2001,  without  further  notice,  unless 
EPA  receives  adverse  conunents  by 
January  22,  2001.  If  we  receive  adverse 
conunents,  we  will,  before  the  rule's 
effective  date,  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  to  Larry  Wyborski,  U.S. 
Environmental  Protection  Agency, 
Office  of  Acquisition  Management 
(3802R),  1200  Pennsylvania  Avenue, 
Ariel  Rios  Building,  NW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Wyborski,  U.S.  Environmental 
Protection  Agency,  Office  of  Acquisition 
Management  (3802R),  1200 
Permsylvania  Avenue,  NW.,  Washington 
DC  20460,  (202)  564-4369, 
wyborski .  larry@epamail  .epa.gov 

SUPPLEMENTARY  INFORMATION: 
A.  Background  Information 

EPAAR  1502.100  currently  defines 
Chief  of  the  Contracting  Office  (CCO)  as 
the  Office  of  Acquisition  Management 
Division  Directors  at  Headquarters, 
Research  Triangle  Park  and  Cincinnati. 
One  of  the  two  CCOs  at  Headquarters 
has  overall  management  responsibility 
for  the  Superfund/RCRA  Regional 
Procurement  Operations  Division.  This 
CCO  therefore  has  ratification  authority 
for  ten  (10)  nationwide  Regional 
Contracting  Offices.  This  one  CCO  is 
responsible  for  approval  of  a  potentially 
substantial  number  of  ratification 
actions.  Also,  EPA  Service  Center 


Managers  will  be  given  similar  authority 
to  allow  for  more  timely  processing  of 
small  dollar  ratification  actions  in  the 
absence  of  the  CCO.  Therefore,  EPA  is 
broadening  its  definition  of  CCO  for 
purposes  of  review  of  ratifications  only. 
To  avoid  the  need  for  ratification 
actions  to  the  maximum  extent 
practicable,  EPA  has  an  active  training 
program  both  for  contracting  officials 
and  progrcun  officials  who  use  the 
purchase  card.  In  addition,  EPA  reports 
ratification  actions  to  the  Chief 
Financial  Officer.  CCOs  given 
ratification  authority  by  this  rule  will 
also  be  required  to  provide  notice  of 
ratification  actions  to  the  CCO  that 
would  otherwise  have  reviewed  the 
ratification  action.  This  will  ensure  that 
the  appropriate  management  level  is 
kept  informed  of  the  volume  and  nature 
of  agency  ratification  actions  on  an 
ongoing  basis. 

B.  Executive  Order  12866 

This  is  not  a  significant  regulatory 
action  for  purposes  of  Executive  Order 
12866;  therefore,  no  review  is  required 
at  the  Office  of  Information  and 
Regulatory  Affairs,  within  the  Office  of 
Management  and  Budget  (0MB). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
contain  information  collection 
requirements  for  the  approval  of  0MB 
imder  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501,  et.  seq.) 

D.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et.  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impact 
of  this  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  meets  the  definition  of  a  small 
business  fotmd  in  the  Small  Business 
Act  and  codified  at  13  CFR  121.201:  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000:  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 


owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  direct  final  rule  on 
small  entities,  I  certify'  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  adverse 
economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities.  "  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  This  direct  final  rule  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The 
requirements  under  the  rule  impose  no 
reporting,  record-keeping,  or 
compliance  costs  on  small  entities. 

E.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  Public  Law 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local  and 
Tribal  governments  and  the  private 
sector.  This  direct  final  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  Any 
private  sector  costs  for  this  action  relate 
to  paperwork  requirements  and 
associated  expenditures  that  are  far 
below  the  level  established  for  UMRA 
applicability'.  Thus,  the  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

F.  Executive  Order  13045 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (6  FR  19885, 
April  23,  1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economicallv 
significant  as  defined  under  Executive 
Order  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have 
disproportionate  effect  on  children.  If 
the  regulator}'  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
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preferable  to  other  potentially  effective 
and  reasonablv  feasible  alternatives 
considered  by  the  Agency 

This  rule  is  not  sub|ect  to  Exec  utive 
Order  13045  because  it  is  not  a 
significant  rule  as  defined  by  t.O 
12866.  and  because  it  does  not  involve 
decisions  on  environmental  health  or 
safety  risks. 

G.  Executive  Order  13084 

Under  Executive  Order  13084.  EF.-\ 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary'  to  pay  for  the  direct 
compliance  costs  mcurred  by  the  Tribal 
governments,  or  EPA  consults  with 
those  governments  If  EP.A  complies  hv 
consulting.  E.O   13084  requires  EPA  to 
provide  to  0MB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  HPAs 
prior  consultation  with  representatives 
of  affected  Tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  tn 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities.' 

This  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  Tribal  governments 
Accordingly,  the  requirements  ot 
section  3fb)  of  Executive  Order  13084 
•  do  not  apply  to  this  rule. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U  S.C  272  note). 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 


with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  spe(:ific;ations.  test  methods, 
sampling  procedures  and  business 
practices)  that  are  developed  or  adopted 
bv  voluntary  consensus  standards 
bodies  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  c;onsensus  standards. 

This  rule  does  not  involve  technical 
standards.  Therefore.  EPA  did  not 
cimsider  the  use  of  any  voluntary 
(  onsensus  standards. 

I.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism'  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
ac:countable  process  to  ensure 

meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implK:ations   "  "Policies  that  have 
federalism  implications  "  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute. 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  the  Agency  consults  with 
State  and  loc:al  officials  early  in  the 
priK:ess  of  developing  the  proposed 
regulation. 

This  direc;t  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effect  on  the  States,  on 
the  relati(mship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  rule 
amends  the  EPA  Acquisition  Regulation 
to  revise  the  Agency  definition  of  "Chief 
of  the  Contracting  Office"  for  purposes 
of  delegation  of  ratification  authority 
procedures  specified  in  FAR  1.602- 
3(b)(2). 

J.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.  S.  Senate, 
the  U.  S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C.  301; 
section  205(c).  63  Stat.  390.  as  amended  40 
U.S.C.  486(c);  41  U.S.C.  418b. 

List  of  Subjects  in  48  CFR  Parts  1501 
and  1502 

Government  procurement. 

Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

1 .  The  authority  citation  for  parts 
1501  and  1502  continues  to  read  as 
follows: 

Authority:  Sec.  205(c).  63  Stat.  390  as 
amended,  40  U.S.C.  486(c);  41  U.S.C.  418b. 

2.  In  section  1501.602-3,  paragraph 
(b)  is  redesignated  as  paragraph  (b)(1) 
and  paragraph  (b)(2)  is  added  to  read  as 
follows: 
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1 501 .602-3    Ratification  of  unauthorized 
commitmonts. 

***** 

(b)  *   *   * 

(2)  The  CCOs  defined  in  1502.100  for 
purposes  of  ratification  authority  of 
$2,500  or  less  must  meet  the  following 
criteria: 

(i)  Must  possess  a  contracting  officer's 
warrant  and  be  in  the  1102  job  series; 

(ii)  Are  prohibited  from  re-delegating 
their  ratification  authority; 

(iii)  Must  submit  copies  of  ratification 
actions  to  the  cognizant  Office  of 
Acquisition  Management  Division 
Director  at  Headquarters;  and 


(iv)  As  with  other  ratifying  officials, 
must  abide  by  the  other  limitations  on 
ratification  of  unauthorized 
commitments  set  forth  in  FAR  1.602- 
3(c)  and  the  EPAAR. 
***** 

3.  Section  1502.100  is  amended  by 
revising  the  definition  of  Chief  of  the 
.Contracting  Office  (CCO)  to  read  as 
follows: 

1502.100    Definitions. 

Chief  of  the  Contracting  Office  (CCO) 
means  the  Office  of  Acquisition 
Management  Division  Directors  at 
Headquarters,  Research  Triangle  Park 


and  Cincinnati.  For  the  purposes  of 
ratification  authority  of  $2,500  or  less, 
CCO  is  also  defined  as  Regional 
Contracting  Officer  Supervisors  and 
0AM  Service  Center  Managers.  See 
1501. 602-3031(2)  for  the  limits  of  this 
ratification  authority. 
*         »         *        *         « 

Dated:  December  13,  2000. 
ludy  S.  Davis, 

Acting  Director,  Office  of  Acquisition 

Management. 

[FR  Doc.  00-32562  Filed  12-21-00;  8:45  am] 
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DEPARTME^fr  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-N»»-156-AD] 

RiN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737,  747,  and  777  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737.  747,  and  777 
series  airplanes.  This  proposal  would 
require  replacement  of  the  seat  track 
fittings  on  all  passenger  seats  with  new, 
improved  fittings.  This  action  is 
necessary  to  prevent  unrestrained 
movement  of  the  passenger  seats  during 
high  forward  deceleration  of  the 
airplane,  which  could  result  in  injury  to 
the  passengers  or  crew  members  during 
an  emergency  landing.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
February  5,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA^^).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2Q00-NM- 
156-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-npnncomment®f aa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  20QO-NM-156-AD'  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 


Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P  O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Risheim.  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW..  Renton.  Washington; 
telephone  (425)  227-1675;  fax  (425) 
227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
sp;x:ified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  conunents  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-156-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-156-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056, 

Disciission 

The  FAA  has  received  reports  from 
the  manufacturer  indicating  that,  on 
certain  Model  737,  747,  and  777  series 
airplanes,  the  shear  plunger  screws  of 
certain  seat  track  fittings  broke  during 
installation.  Analysis  of  the  broken 
screws  revealed  that  various 
modifications  had  weakened  the  shear 
plunger  screws.  Further  analysis 
revealed  that  high  torque  during  seat 
installation  resulted  in  broken  shear 
plunger  screws  and  subsequent 
disengagement  of  the  shear  plunger 
from  the  seat  track.  This  condition,  if 
not  corrected,  could  result  in 
unrestrained  movement  of  the  passenger 
seats  during  high  forward  deceleration 
of  the  airplane,  and  possible  injury  to 
the  passengers  or  crew  members  during 
an  emergency  landing. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletins  737-25-1371, 
Revision  2,  dated  December  9,  1999  {for 
Model  737  series  airplanes);  747-25- 
3196.  Revision  1,  dated  May  13.  1999 
(for  Model  747  series  airplanes);  and 
777-25-0111,  Revision  1.  dated  May  13, 
1999  (for  Model  777  series  airplanes). 
These  service  bulletins  describe 
procedures  for  a  one-time  examination 
(inspection)  to  detect  damaged  or 
broken  seat  track  fittings  of  the 
passenger  seats,  and  replacement  of  the 
seat  track  fittings  with  serviceable  or 
new,  improved  fittings.  Boeing  Service 
Bulletin  737-25-1407.  dated  December 
9,  1999,  describes  procedures  for 
replacement  of  the  seat  track  fittings  of 
the  passenger  seats  with  new.  improved 
fittings.  Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 
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Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

DifiEerences  Between  Service  Bulletins 
and  This  Proposed  AD 

Operators  should  note  that,  although 
the  service  bulletins  specify 
replacement  of  the  seat  track  fittings  as 
soon  as  manpower,  facilities  and 
materials  are  available,  the  FAA  has 
determined  that  an  18-month 
compliance  for  replacement  of  the  seat 
track  fittings  would  address  the 
identified  unsafe  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
replacement.  In  light  of  all  of  these 
factors,  the  FAA  finds  an  18-month 
compliance  time  for  completion  of  the 
replacement  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

For  certain  airplanes,  certain  service 
bulletins  provide  for  inspection  and 
replacement  of  certain  fittings  with 
serviceable  fittings  if  discrepancies  are 
detected,  then  at  a  later  date 
replacement  with  new,  improved 
fittings.  This  proposed  AD  would 
mandate  replacement  of  all  seat  track 
fittings  on  all  the  passenger  seats  of  all 
affected  airplanes  with  new,  improved 
fittings.  The  FAA  has  determined  that, 
due  to  the  probability  of  defective  shear 
plunger  screws  of  the  seat  track  fittings 
developing  over  time,  mandating  this 
replacement  is  necessary  in  order  to 
maintain  fleet  safety. 

Cost  Impact  "^ 

There  are  approximately  46  Model 
737.  747,  and  777  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 

For  Model  737  series  airplanes  (2 
U.S. -registered  airplanes):  It  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $15,100  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  replacement  proposed  by 


this  AD  on  U.S.  operators  is  estimated 
to  be  $31,400,  or  $15,700  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Currently,  there  are  no  affected  Model 
747  series  airplanes  on  the  U.S.  Register. 
However,  should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  29  work  hours  to 
accomplish  the  proposed  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $43,000.  Based  on  these 
figures,  the  cost  impact  of  the 
replacement  proposed  by  this  AD  would 
be  $44,740  per  airplane. 

Currently,  there  are  no  affected  Model 
777  series  airplanes  on  the  U.S.  Register. 
However,  should  an  jiffected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  24  work  hours  to 
accomplish  the  proposed  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $36,400.  Based  on  these 
figures,  the  cost  impact  of  the 
replacement  proposed  by  this  AD  would 
be  $37,840  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  20OO-NM-156-AD. 

Applicability:  Model  737,  747,  and  777 
series  airplanes;  certificated  in  any  category; 
as  specified  in  the  Boeing  service  bulletins 
listed  below: 

For  Model  737  series  airplanes:  737-25- 
1371,  Revision  2,  dated  December  9,  1999; 

For  Model  737  series  airplanes:  737-25- 
1407.  dated  December  9.  1999; 

For  Model  747  series  airplanes:  747-25- 
3196.  Revision  1.  dated  May  13,  1999;  or  For 
Model  777  series  airplanes:  777-25-0111. 
Revision  1,  dated  May  13,  1999. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  unrestrained  movement  of  the 
passenger  seats  during  high  forward 
deceleration  of  the  airplane,  which  could 
result  in  injury  to  the  passengers  or  crew- 
members  during  an  emergency  landing,      ** 
accomplish  the  following: 

Replacement 

(a)  Within  18  months  after  the  effertive 
date  of  this  AD:  Replace  all  the  seat  track 
fittings  on  all  the  passenger  seats  with  new. 
improved  fittings,  in  accordance  with  the 
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.•\ccomplishment  Instructions  specified  in 
Boeing  Ser\u:B  Bulletin  737-25-1371  or  737- 
25-1407.  both  dated  December  9.  1999  (for 
Model  737  series  airplanes);  Boeing  Serv  ice 
Bulletin  747-23-3196.  Revision  1.  dated  May 
1  ).  1999  (for  Model  747  series  airplanes),  or 
Boeing  Ser\u;e  Bulletin  777-25-01 1 1 , 
Revision  1 .  dated  May  13.  1999  (for  Model 
777  series  airplanes);  as  applicable. 

.\lternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  ¥.\.\  Principal  Maintenanc  e 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  .\C.O 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .-XD.  if  any.  maybe 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

ic)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
December  18.  2000. 
Dorenda  D.  Baker, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
(FR  Doc.  00-32764  Filed  12-21-00;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No,  2000-NM-309-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
IModel  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM) 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  For  certain  airplanes  this 
proposal  would  require  rework,  nf  the 
bonding  jumper  assemblies.  For  certain 
other  airplanes,  this  proposal  would 
require  repetitive  inspections  of  the 
drain  tube  assemblies  of  the  slat  track 
housing  of  the  wings  to  find 
discrepancies,  and  corrective  actions,  if 
necessary   This  proposal  also  provides 
for  terminating  action  for  the  repetitive 


inspections  This  action  is  necessar\-  to 
find  and  fix  discrepancies  of  the 
bonding  jumper  as.semblies,  which 
could  result  in  electrostatic  discharge 
and  an  in-tank  ignition  source.  This 
action  also  is  necessan,-  to  find  and  fix 
discrepancies  of  the  fuel  drain  tubes, 
which  could  result  in  fuel  migrating 
into  the  tubes  and  leaking  onto  an 
engine  or  exhaust  nozzle,  and 
consequent  risk  of  a  fire  when  the 
airplane  is  stationary  or  during  low- 
speed  taxiing.  This  action  is  intended  to 
address  the  identified  unsafe 
conditions. 

DATES:  Comments  must  be  received  by 
Fehruarv  5,  2001 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
309-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidavs.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
(k)mments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
aimi-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-309-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Kammers,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055^056:  telephone 
(42S)  227-29.S6:  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire.  Communications  shall 
identifv  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-309-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
200O-NM-309-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  on 
certain  Boeing  Model  767  series 
airplanes  that  a  new  drain  tube 
assembly  was  installed  during 
production,  and  the  manufacturer 
determined  that  the  bonding  jumper 
assembly  on  the  installation  did  not 
meet  the  current  bonding  specifications. 
Such  discrepancies  of  the  bonding 
jumper  assemblies  could  result  in 
electrostatic  discharge  and  an  intank 
ignition  source. 

For  certain  other  airplanes,  the  FAA 
has  received  reports  of  the  detection  of 
fuel  leaks  from  the  number  5  and 
number  8  drain  locations  of  the  slat 
track  housing  near  the  engine  exhaust 
nozzles  of  the  wings.  One  report  showed 
that  the  fuel  leak  originated  from  a  drain 
tube  fitting  that  had  loosened  over  time. 
The  other  reports  showed  that  the  fuel 
leaks  originated  from  a  crack  in  each  of 
the  drain  tubes  due  to  improper 
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installation.  Such  discrepancies  of  the 
fuel  drain  tubes  could  result  in  fuel 
migrating  into  the  tubes  and  leaking 
onto  an  engine  or  exhaust  nozzle,  and 
consequent  risk  of  a  fire  when  the 
airplane  is  stationary  or  during  low 
speed  taxiing. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-57A0060, 
Revision  1,  dated  December  31, 1998, 
which  describes  procedures  for 
repetitive  visual  inspections  of  the  drain 
tube  assemblies  of  the  slat  track  housing 
of  the  wings  to  find  discrepancies  (loose 
fittings  and/or  cracking  of  the  fuel  drain 
tubes);  rework  of  the  drain  tube 
assemblies  if  any  discrepancies  are 
found;  and  eventual  replacement  of  the 
drain  tube  assemblies,  which  would 
constitute  terminating  action  for  the 
repetitive  inspections. 

The  FAA  also  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
57-0068,  dated  September  16, 1999, 
which  describes  procedures  for  rework 
of  the  bonding  jumper  assembly  of  the 
number  5  and  number  8  drain  tube 
assemblies  of  the  inboard  slat  track  that 
were  installed  before  per  a  production 
change  (PRRB12900-133)  that  was 
incorporated  at  the  manufacturer's 
facility.  The  rework  includes,  but  is  not 
limited  to,  replacement  of  the  fasteners 
common  to  the  drain  doubler  assembly; 
installation  of  bonding  jumper  brackets 
to  the  rib  stiffeners,  and  installation  of 
bonding  jumpers  between  the  drain  tube 
assemblies  and  the  brackets  installed  on 
the  rib  panels. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  conditions. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  two  unsafe  conditions  have 
been  identified  that  are  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  before,  except  as  discussed 
below 

Differences  Between  Boeing  Service 
Bulletin  767-57A0060,  Revision  1,  and 
This  Proposed  Rule 

Operators  should  note  that  the  service 
bulletin  c}oes  not  direct  operators  to  do 
the  initial  and  repeat  visual  inspections 
of  the  drain  tube  assemblies  of  the  slat 
track  housing  of  the  wings  to  find 
leakage,  if  the  inspection  recommended 
in  the  Boeing  767  Maintenance  Planning 
Document  (MPD),  Section  57-5»-00-A, 


has  been  accomplished.  This  proposed 
rule  would  require  accomplishment  of 
the  initial  and  repeat  visual  inspections 
regeirdless  of  earlier  accomplishment  of 
the  inspection  specified  in  the  MPD. 

Operators  also  should  note  that  this 
AD  proposes  to  mandate,  within  6,000 
flight  hours  or  18  months,  whichever 
occurs  first,  the  replacement  of  the  drain 
tube  assemblies  of  the  slat  track  housing 
of  the  wings  described  in  the  service 
bulletin  as  terminating  action  for  the 
repetitive  inspections.  (The  service 
bulletin  states  that  incorporation  of  the 
terminating  action  specified  is  optional.) 
The  FAA  has  determined  that  long-term 
continued  operational  safety  will  be 
better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  may  not  be  providing 
the  degree  of  safety  assiurance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
proposed  replacement  is  consistent  with 
these  conditions. 

Part  IV  of  the  Accomplishment 
Instructions  of  the  service  bulletin 
identifies  certain  rework  specified  in  the 
"Validation  Copy  1"  release  of  the 
service  bulletin  as  part  of  the  corrective 
action.  The  FAA  does  not  recognize 
work  done  using  a  validation  copv  of 
the  service  bulletin  because  it  is  not  an 
FAA-approved  document  and,  therefore. 
Part  IV  of  the  service  bulletin  is  not 
required  by  this  proposed  rule. 

Cost  Impact 

There  are  approximately  745 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
275  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

For  airplanes  listed  in  Boeing  Service 
Bulletin  767-57A0060,  Revision  1  (228 
U.S. -registered  airplanes):  It  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be 
$13,680,  or  $60  per  airplane,  per 
inspection  cycle. 

It  would  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement  of  the  drain  tube 
assemblies  specified  in  Boeing  Service 
Bulletin  767-57A0060,  Revision  1,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $5,236  per  airplane. 
Based  on  these  figures,  the  cost  impact 


of  the  proposed  replacement  on  U.S. 
operators  is  estimated  to  be  $1,357,968, 
or  $5,956  per  airplane. 

For  airplanes  listed  in  Boeing  Service 
Bulletin  767-57-0068,  (47  U.S. - 
registered  airplanes):  It  would  take 
approximately  4  work  horn's  per 
airplane  to  accomplish  the  proposed 
rework  of  the  bonding  jumper 
assemblies,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $322  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  rework  on  U.S. 
operators  is  estimated  to  be  $26,414,  or 
$562  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiu-es  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  do  the  specific  actions 
actually  required  by  the  Ab.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  needed  by  other    ■ 
administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safetv.  Safetv. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
AdminisUator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows. 

.\uthority:  49  U.S.C.  106(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39,13  is  amended  bv 
adding  the  following  new  airworthiness 
directive. 

Boeing:  Docket  2OOO-NM-309-AD. 

Applicability-:  Model  767  series  airplanes, 
line  numbers  1  through  757  inclusive, 
certificated  in  any  category. 

Note  1:  This  \D  applies  to  each  airplane 

identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  \D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  per 
paragraph  (d)  of  this  .\D.  The  request  should 
include  an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
un.safe  conditions  addressed  by  this  .\D;  and. 
if  the  unsafe  conditions  have  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  before. 

To  find  and  fix  discrepancies  (bonding, 
loose  fittings,  cracking)  of  the  bonding 
jumper  assemblies,  which  could  result  in 
electrostatic  discharge  and  an  in-tank 
ignition  source:  and  of  the  fuel  drain  tubes, 
which  could  result  in  fuel  migrating  into  the 
tubes  and  leaking  onto  an  engine  or  exhaust 
nozzle,  and  consequent  risk  of  a  fire  when 
the  airplane  is  stationary  or  during  low  speed 
taxiing:  accomplish  the  following: 

Repetitive  Inspections/Corrective  Action 

(aj  Fur  airplanes  listed  in  Boeing  Service 
Bulletin  767-57.^0060,  Revision  1.  dated 
December  31.  1998;  within  .500  flight  hours 
after  the  effective  date  of  this  AD;  Do  a 
general  visual  inspection  of  the  drain  tube 
assemblies  of  the  slat  track  housings  of  the 
wings  to  find  discrepancies  (loose  fittings, 
cracked  tubes,  fuel  leaks),  per  Part  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

( 1 )  If  any  discrepancies  are  found,  before 
further  flight,  rework  the  drain  tube  assembly 
per  Part  II  of  the  .Accomplishment 
Instructions  of  the  service  bulletin;  repeat  the 
inspection  at  intervals  not  to  exceed  500 
tlight  hours  until  accomplishment  of  the 
requirements  in  paragraph  (b)  of  this  Mi. 

(2)  If  no  discrepancies  are  found,  repeat  the 
inspection  thereafter  at  inter\'als  not  to 


exceed  .>()()  Ihghi  hours,  until 
accomplishment  ut  the  requirements  in 
paragraph  (b)  of  this  AD. 

Note  2:  For  the  purposes  of  this  .\D.  a 
general  visual  inspection  is  defined  as;    \ 
V  isual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  find  obvious 
damage,  failure,  or  irregularity  This  level  of 
inspection  is  made  under  normally  available 
lighting  conditions  such  as  daylight,  hangar 
lighting,  flashlight,  or  drop-light  and  may 
require  removal  or  opening  of  access  panels 
or  doors.  Stands,  ladders,  or  platforms  may 
be  required  to  gain  proximity  to  the  area 
being  checked," 

Terminating  Action  for  Repetitive 
Inspections 

(b)  For  airplanes  specified  in  paragraph  (a) 
of  this  .\U.  w  ithin  6.000  flight  hours  or  18 
months  after  the  effective  date  of  this  .\D. 
whichever  oi;(;urs  first;  Replace  the  drain 
tube  assemblies  of  the  slat  track  housings  of 
the  wings  (including  general  visual 
inspection  and  repair)  per  Part  111  of  the 
Ac(;omplishment  Instructions  of  Boeing 
Service  Bulletin  767-57A0060.  Revision  1. 
dated  December  31.  1998.  .Any  applicable 
repair  must  be  accomplished  prior  to  further 
flight.  Accomplishment  of  this  paragraph 
terminates  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD. 

Rework  of  Bonding  Jumper  .Assemblies 

(c)  For  airplanes  listed  in  Boeing  Service 
Bulletin  767-57-0068.  dated  September  16, 
1999:  within  5.000  flight  cycles  or  22  months 
after  the  effective  date  of  this  AD.  whichever 
occurs  first;  Rework  the  bonding  jumper 
assemblv  of  the  drain  tube  assemblies  of  the 
slat  trac;k  housing  of  the  wings  (including 
general  visual  inspection  and  repair)  per  the 
Accomplishment  Instnii  lions  of  the  service 
bulletin.  Any  applicable  repair  mu.st  be 
accomplished  prior  to  further  flight. 
Accomplishment  of  this  paragraph 
terminates  the  requirements  of  this  .AD, 

Alternative  Methods  of  Compliance 

((11  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  Seattle 
Aircraft  Certifi(  ation  Offic  e  lACO).  F.AA, 
Operators  shall  send  their  ref^uests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  mav  add  comments  and  then 
send  it  to  the  Manager.  Seattle  .AGO. 

Note  3:  Information  i  one  erning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  .AGO 

Special  Flight  Permit 

|e)  Spendl  flight  permits  may  be  issued  per 
sections  21,197  and  21,199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21  199)  to  operate  the  airplane  to  a  location 
where  the  requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton.  Washington,  on 
December  18.  2000, 
Dorenda  0.  Baker. 
Acting  Manager.  Tranapori  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc,  00-32765  Filed  12-21-00;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  432 

Trade  Regulation  Rule  Relating  to 
Power  Output  Claims  for  Amplifiers 
Utilized  In  Home  Entertainment 
Products 

agency:  Federal  Trade  Commission. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 


SUMMARY:  The  Federal  Trade 
Commission  ("Commission"  or  "FTC") 
is  issuing  a  supplemental  notice  of 
proposed  rulemaking  to  amend  its  Rule 
relating  to  Power  Output  Claims  for 
Amplifiers  Utilized  in  Home 
Entertainment  Products  ("Amplifier 
Rule"  or  "Rule").  The  Commission 
proposes  amending  the  Rule  to  specify 
the  channels  of  amplification  that  are  to 
be  considered  "associated"  under  the 
Rule  and,  therefore,  subject  to 
simultaneous  operation  during  the  Rule- 
required  power  measurements  of 
multichannel  audio/video  receivers  and 
separate  power  amplifiers.  The 
Commission  is  conducting  this 
supplemental  rulemaking  proceeding 
because  of  comments  filed  in  response 
to  a  Notice  of  Proposed  Rulemaking 
.( "NPR")  published  in  the  Federal 
Register  on  July  19,  1999.  and  other 
information  discussed  in  this  document. 
The  notice  includes  a  description  of  the 
procedures  to  be  followed,  an  invitation 
to  submit  written  comments,  a  list  of 
questions  and  issues  upon  which  the 
Commission  particularly  desires 
comments,  and  instructions  for 
prospective  witnesses  and  other 
interested  persons  who  desire  to 
participate  in  a  hearing  where  oral 
testimony  could  be  presented. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  23. 
2001.  Notifications  of  interest  in 
testifying  must  be  submitted  on  or 
before  February  23,  2001.  If  interested 
parties  request  the  opportunity  to 
present  testimony,  the  Commission  will 
publish  a  document  in  the  Federal 
Register,  stating  the  time  and  place  at 
which  the  hearings  will  be  held  and 
describing  the  procedures  that  will  be 
followed  in  conducting  the  hearings.  In 
addition  to  submitting  a  request  to 
testify,  interested  parties  who  wish  to 


present  testimony  must  submit,  on  or 
before  February  23.  2001,  a  written 
comment  or  statement  that  describes  the 
issues  on  which  the  party  wishes  to 
testify  and  the  nature  of  the  testimony 
to  be  given.  If  there  is  no  interest  in  a 
hearing,  the  Commission  will  base  its 
decision  on  the  written  rulemaking 
record. 

ADDRESSES:  Written  comments  and 
requests  to  testify  should  be  submitted 
to  Office  of  the  Secretary,  Federal  Trade 
Commission,  Room  H-159,  600 
Petmsylvania  Ave.,  NW.,  Washington. 
DC  20580.  Comments  and  requests  to 
testify  should  be  identified  as  "16  CFR 
part  432  Comment — Amplifier  Rule" 
and  "16  CFR  part  432  Request  to 
Testify — Amplifier  Rule,"  respectively. 
If  possible,  submit  comments  both  in 
writing  and  on  a  personal  computer 
diskette  in  Word  Perfect  or  other  word 
processing  format  (to  assist  in 
processing,  please  identify  the  format 
and  version  used).  Written  comments 
should  be  submitted,  when  feasible  and 
not  burdensome,  in  five  copies. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  Murphy,  Economist,  Division  of 
Consumer  Ptotection,  Bureau  of 
Economics.  (202)  326-3524,  or  Neil 
Blickman.  Attorney,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  (202)  326-3038,  Federal 
Trade  Commission.  Washington.  DC 
20580. 

SUPPLEMENTARY  INFORMATION: 

Part  A — Introduction 

This  Supplemental  Notice  of 
Proposed  Rulemaking  ("SNPR")  is 
published  pursuant  to  section  18  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  57a  et  seq.,  the  provisions  of  part 
1 ,  Subpart  B  of  the  Commission's  Rules 
of  Practice.  16  CFR  1.7  et  seq.,  and  5 
U.S.C.  551  et  seq.  This  authority  permits 
the  Commission  to  promulgate,  modify, 
and  repeal  trade  regulation  rules  that 
define  with  specificity  acts  or  practices 
that  are  unfair  or  deceptive  in  or 
affecting  commerce  within  the  meaning 
of  section  5(a)(1)  of  the  FTC  Act.  15 
U.S.C.  45(a)(l).i 

The  Amplifier  Ride  was  promulgated 
on  May  3. 1974  (39  FR  15387).  to  assist 
consumers  in  purchasing  power 
amplification  equipment  for  home 
entertainment  purposes  by 
standardizing  the  measurement  and 
disclosure  of  various  performance 


characteristics  of  the  equipment.  On 
July  19,  1999,  tiie  Commission 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking  that 
proposed  amending  the  Rule  to  (1) 
exempt  sellers  who  make  power  output 
claims  in  media  advertising  from  the 
requirement  to  disclose  total  rated 
harmonic  distortion  and  the  associated 
power  bandwidth  and  impedance 
ratings;  (2)  clarify  the  manner  in  which 
the  Rule's  testing  procedures  apply  to 
self-powered  subwoofer-satellite 
combination  speaker  systems;  and  (3) 
reduce  the  preconditioning  power 
output  requirement  from  one-third  of 
rated  power  to  one-eighth  of  rated 
power  (64  FR  38610). 

On  September  21,  1999,  the 
Commission  published  in  the  Federal 
Register  its  decision  granting  an 
extension  of  the  public  comment  period 
on  the  NPR  until  October  15,  1999  (64 
FR  51087).  The  extension  was  granted  to 
allow  the  Consumer  Electronics 
Manufacturers  Association  ("CEMA"). 
the  principal  trade  association  of  the 
U.S.  electronics  industry,  additional 
time  to  elicit  information  from  its 
members  concerning  the  testing  and 
performance  of  certain  multichannel 
audio/video  receivers  and  amplifiers, 
such  as  those  used  in  home  theater 
installations.  These  receivers  and 
amplifiers,  which  incorporate  five  or 
more  discrete  channels  of  amplification, 
are  designed  to  decode  and/or  amplify 
digitally  encoded  multichannel  movie 
soimdtracks  or  music  program  material 
recorded  on  video  cassette  tapes,  laser 
discs,  or  digital  video  disks.  CEMA 
informed  Commission  staff  that 
marketers  of  such  equipment  are  not 
interpreting  the  Rule's  testing 
procedures  in  a  uniform  fashion,  and 
that  certain  advertised  power 
specifications  might  mislead 
consumers.  2 

Audio/video  receivers  with  digital 
decoding  circuitry  and  five  or  more 
discrete  channels  of  amplification  were 
not  available  to  consumers  when  the 
Conmiission  initiated  its  review  of  the 
Amplifier  Rule  in  1997  to  determine  the 
Rule's  current  effectiveness  and 
impact. 3  The  Commission  has 
tentatively  concluded  that  such 
components  raise  unique 
interpretational  issues  under  the  Rule 
that  were  not  addressed  in  the  1997 
review  or  in  the  subsequent  NPR.  The 
Commission  has  determined,  therefore. 


'  In  accordance  with  section  18  of  the  FTC  Act. 
15  U.S.C.  57a,  the  Commission  submitted  this  SNPR 
to  the  Chairman  of  the  Committee  on  Commerce, 
Science,  and  Transportation.  United  States  Senate, 
and  the  Chairman  of  the  Committee  on  Commerce, 
United  States  House  of  Representatives,  30  days 
prior  to  its  publication  in  the  Federal  Regist^. 


2  CEMA,  (5).  pp.  6-7,  .Ml  Rule  NPR  commpnts  are 
on  the  public  record  and  are  available  for  public 
inspection  in  the  Public  Reference  Room.  Room 
130,  FTC,  600  Pennsylvania  .\\p..  .\W.  Washington. 
DC.  from  8:30  a.m.  to  5:00  p.m..  Monday  through 
Friday,  except  holidays. 

^62  FR  16500  (April  7,  1997). 


to  publish  this  SNPR  commencing  a 
supplementary  rulemaking  proceeding, 
and  inviting  interested  persons  to 
submit  written  comments  addressing 
the  issues  raised  in  this  notice.  In  a 
separate  document  published  elsewhere 
in  today's  Federal  Register,  the 
Commission  announces  a  final  rule 
resolving  the  three  issues  that  were  the 
subject  of  the  NPR. 

Part  B — Analysis  of  Proposed 
Amendment  to  Designate  "Associated 
Channels"  for  Multichannel  Audio/ 
Video  Receivers  and  Power  Amplifiers 

Section  432.2(a)  of  the  Rule  requires 
that  an  amplifier's  rated  continuous 
power  output  per  channel  be 
'■[mjeasured  with  all  associated 
channels  fully  driven  to  rated  per 
channel  power."  [Emphasis  added. J 
When  the  Rule  was  promulgated  in 
1974,  virtually  all  amplifiers  available  to 
consumers  incorporated  either  one 
channel  of  amplification 
("monophonic"  amplifiers),  or  two 
channels  in  a  left  and  right 
"stereophonic"  configuration.  For  such 
amplifiers,  interpretation  of  the  term 
"all  associated  chaimels"  in  section 
432.2(a)  is  self  evident.  By  definition,  a 
monophonic  amplifier  can  be  measured 
only  with  its  single  channel  driven  to 
full  rated  power.  For  stereophonic 
amplifiers,  the  left  and  right  channels 
clearly  are  associated  presentations  of 
the  same  musical  performance  and.  in 
any  event,  are  the  only  channels  that 
could  be  considered  "associated"  under 
die  Rule. 

In  recent  years,  multichannel  audio/ 
video  receivers  and  power  amplifiers 
with  five  or  more  channels  of 
amplification  have  accounted  for  an 
increasingly  large  share  of  consumer 
audio  equipment  sales.  This  equipment 
is  designed  to  reproduce  digitally 
encoded  cinema  soundtracks  and 
musical  program  material  recorded  on 
video  cassette  tapes,  laser  discs,  and 
digital  video  discs.  Current  digital 
audio/video  receivers  and  amplifiers 
typically  incorporate  a  pair  of  front  left 
and  right  stereophonic  amplification 
channels,  a  center  channel  designed  to 
reproduce  the  dialog  portion  of  cinema 
soundtracks,  and  two  discrete  rear 
amplification  channels  that  may 
reproduce  special  sound  effects  or 
ambient  sound  information  encoded  in 
cinema  soundtracks  or  music  program 
material.  Some  home  theater  amplifiers 
may  also  provide  one  or  more 
"subwoofer"  amplification  channels 
that  are  dedicated  to  reproducing  onlv 
deep  bass  frequencies  (below 
approximately  100  Hertz).  Future 
developments  may  include  additional 
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surround  or  special  effects  channels 
placed  around  the  listening  room. 

Manufacturers  of  multichannel  audio/ 
video  receivers  and  amplifiers  who  wish 
to  rate  power  output  under  section 
432.2  of  the  Rule  must  decide  which  of 
the  five  or  more  discrete  channels  of 
amplification  are  to  be  considered 
"associated"  and.  therefore.  sub)ect  to 
simultaneous  operation  at  full  rated 
power.  Under  the  stnctest  interpretation 
of  section  432.2(a).  all  available 
channels  would  be  considered 
associated  and  all  channels  would  be 
driven  to  full  rated  power 
simultaneously  during  testing.  Such  a 
regimen  might  severely  tax  the  common 
power  supply  utilized  in  many  home 
theater  receivers,  and  the  resulting  per 
channel  power  ratings  might  be 
considerably  below  those  that  would  be 
obtained  if.  for  example,  only  the 
specific  set  of  channels  being  rated  (e.g.. 
surround  channels)  were  driven  to  full 
power  simultaneously.  The  controlling 
consideration  in  determining  the  proper 
interpretation  of  "associated  channels" 
is  whether  audio/video  receivers  and 
amplifiers  would,  when  operated  by 
consumers  in  the  home  at  high  playback 
volume,  be  required  to  deliver  full  rated 
power  output  in  all  channels 
simultaneously,  or  whether  such 
maximum  stress  conditions  would  more 
likely  be  restricted  at  any  given  moment 
of  time  to  certain  sub-groupings  of 
available  channels. 

The  Commission  already  has  reached 
a  determination  relevant  to  the 
appropriate  treatment  of  any  subwoofer 
charmels  of  amplification  that  might  be 
provided  in  audio/video  receivers.  This 
determination,  which  the  Commission 
announced  in  a  separate  section  of 
today's  Federal  Register,  applies  to  self- 
powered  combination  subwoofer- 
satellite  loudspeaker  systems,  such  as 
those  used  with  personal  computers  and 
in  home  theater  in.stallations. 
Specifically,  the  Commission  amended 
section  432.2  of  the  Rule  to  specif\-  that: 

•    ■    •  when  measuring  maximum  per 
channel  output  of  self-powered  (  ombination 
speaker  systems  that  employ  two  or  more 
amplifiers  dedicated  to  different  portions  of 
the  audio  frequency  spectrum,  such  as  those 
incorporated  into  combination  subwoofer- 
satellite  speaker  systems,  only  those  channels 
dedicated  to  the  same  audio  frequency 
should  be  considered  associated  channels 
that  need  be  fully  driven  simultaneously  to 
rated  per  channel  power 

In  reaching  this  determination,  the 
Commission  concluded  that,  under 
actual  in-home  use  of  such  combination 
systems,  maximum  power  demands 
typicallv  would  not  occur  precisely  in 
the  crossover  region  of  frequencies  that 
would  be  reproduced  both  by  the 


subwoofer  and  satellite  amplifiers. 
Rather,  simultaneous  demands  would 
more  likely  occur  in  portions  of  the 
audio  spectrum  that  would  be  assigned 
primarilv  either  to  the  subwoofer 
amplifier  or  the  satellite  amplifier.-»  A 
similar  conclusion  would  appear  to 
hold  for  home  theater  receivers  that 
incorporate  a  separate  amplified 
subwoofer  channel(s)  and  an  internal 
crossover  network. 

The  Commission  tentatively 
concludes,  therefore,  that  subwoofer 
amplifit>rs  in  combination  self-powered 
subwoofer-satellite  speaker  systems  and 
subwoofer  amplifiers  in  audio/video 
receivers  should  be  treated  consistently 
under  section  432.2(a)  of  the  Rule.  That 
is.  the  amplified  subwoofer  channel(s) 
of  digital  home  theater  receivers  and  the 
remaining  amplified  channels  need  not 
be  considered  "associated"  channels 
that  must  be  fullv  driven  to  rated  per 
channel  power  when  rating  the  power 
output  of  the  subwoofer  channel(s). 

Tne  C;ommission  is  unable,  however, 
to  make  any  tentative  determination  at 
this  time  concerning  the  appropriate 
designation  of  associated  channels  for 
the  remaining  amplified  channels  in 
multichannel  audio/video  receivers  and 
amplifiers,  since  the  comments  on  the 
NPR  contained  no  evidence  relevant  to 
this  issue.  The  Commission,  therefore,  is 
soliciting  public  comment  on  three 
alternative  methods  of  grouping 
associated  channels  for  multichannel 
audio/video  receivers.  These 
alternatives  would  govern  power  ratings 
applicable  when  an  audio/video 
receiver  is  used  in  full  multichannel 
mode.  The  proposed  alternative 
amendments  would  not  affect  power 
ratings  for  the  main  left  and  right  front 
channels  that  apply  when  the  receiver's 
intended  use  is  restricted  to 
conventional  stereo  mode.  For  such 
conventional  stereo  ratings,  only  the 
two  front  stereo  channels  need  be 
driven  simultaneously  to  full  rated 
power. 

Commission  adoption  of  the  first 
alternative  ("Alternative  A")  would 
designate  all  amplified  channels  other 
than  the  subwoofer  channel(s)  as 
"associated.  "  and  would  require  that  all 
such  channels  be  driven  simultaneously 
to  full  rated  output  during  power  output 
measurements  Thus,  for  example,  a 
technician  rating  the  maximum  per 
channel  output  of  the  main  front  left 
and  right  channels  would  be  required  to 
drive  both  front  channels,  the  center 
channel,  and  the  surround  channels  to 
full  rated  power  while  performing  these 
measurements.  The  basis  for  this 
designation  of  associated  channels 


*See.  e.g  .  M  FR  38610.  38613  (July  19,  1999) 


would  be  a  determination  by  the 
Commission  that  multichannel  audio/ 
video  receivers  and  power  amplifiers 
commonly  would  be  required  to 
generate  full  rated  power 
simultaneously  in  all  channels  (other 
than  the  subwoofer  channel(s))  when 
reproducing  multichannel  program 
material  in  the  home  at  high  playback 
volume. 

Commission  adoption  of  the  second 
alternative  ("Alternative  B")  would 
designate  the  front  left  and  right 
channels  and  the  front  center  channel  as 
one  set  of  associated  channels,  and  all 
surround  channels  as  a  separate  set  of 
associated  channels.  Accordingly,  all 
front  channels  would  have  to  be  driven 
to  full  rated  power  during 
measurements  of  rated  per  channel 
power  output  for  either  the  front  stereo 
channels  or  the  center  channel. 
Similarly,  all  surround  channels  (but 
none  of  the  front  channels)  would  have 
to  be  driven  simultaneously  to  full  rated 
power  during  measurements  of  the  rated 
per  channel  power  output  of  the 
surround  channels.  The  basis  for  this 
designation  of  associated  channels 
would  be  a  Commission  determination 
that  multichannel  audio/video  receivers 
and  power  amplifiers  commonly  would 
be  required  to  deliver  full  rated  power 
simultaneously  to  the  front  stereo  and 
front  center  channels  when  reproducing 
multichannel  program  material  in  the 
home  at  high  volume,  but  that  such  full 
power  demands  are  not  likely  to  occur 
simultaneously  with  full  power 
demands  in  the  surround  channels. 
Commission  adoption  of  the  third 
alternative  ("Alternative  C")  would 
designate  the  front  left  and  right 
channels  as  one  set  of  associated 
channels,  the  center  channeUs)  as  a 
second  associated  set,  and  all  surround 
channels  as  a  third  set  of  associated 
channels.  Thus,  only  the  two  front 
stereo  channels  would  have  to  be  driven 
simultaneously  to  full  rated  power 
during  measurements  of  rated  per 
channel  power  output  for  these 
channels:  similarly,  only  the  front 
center  channel(s)  would  have  to  be 
driven  to  full  rated  power  during  power 
measurement  of  rated  per  channel 
output  for  that  channel  set;  and  only  the 
surround  channels  would  have  to  be 
driven  simultaneously  to  full  rated 
power  during  measurements  of  rated  per 
channel  output  of  those  channels.  The 
basis  for  this  designation  of  associated 
channels  would  be  a  Commission 
determination  that  multichannel  audio/ 
video  receivers  and  power  amplifiers 
commonlv  would  be  required  to  deliver 
full  rated  per  channel  power  output 
simultaneously  to  either  the  front  stereo 
channels,  front  center  channel(s),  or 


surround  channels,  but  not 
simultaneously  to  any  two  or  more  sets 
of  these  channels,  when  reproducing 
multichannel  program  material  in  the 
home  at  high  volume. 
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Part  C — Rulemaking  Procedures 

The  Commission  finds  that  the  public 
interest  will  be  served  by  using 
expedited  procedures  in  this 
proceeding.  Using  expedited  procedures 
will  support  the  Commission's  goals  of 
clarifying  existing  regulations,  when 
necessary,  and  eliminating  obsolete  or 
unnecessary  regulation  without  an 
undue  expenditure  of  resources,  while 
ensuring  that  the  public  has  an 
opportunity  to  submit  data,  views  and 
arguments  on  whether  the  Commission 
should  amend  the  Rule. 

The  Commission,  therefore,  has 
determined,  pursuant  to  16  CFR  1.20,  to 
use  the  procedures  set  forth  in  this 
notice.  These  procedures  include:  (1) 
Publishing  this  Supplemental  Notice  of 
Proposed  Rulemaking;  (2)  soliciting 
written  comments  on  the  Commission's 
proposals  to  amend  the  Rule;  (3) 
holding  an  informal  hearing,  if 
requested  by  interested  parties;  (4) 
obtaining  a  final  recommendation  fi'om 
staff;  and  (5)  announcing  final 
Commission  action  in  a  notice 
published  in  the  Federal  Register. 

Part  D — Request  For  Public  Hearings 

Because  written  comments  appear 
adequate  to  present  the  views  of  all 
interested  parties,  a  public  hearing  has 
not  been  schedided.  If  any  person 
would  like  to  present  testimony  at  a 
public  hearing,  he  or  she  should  follow 
the  procedures  set  forth  in  the  DATES 
and  ADDRESSES  sections  of  this  notice. 

Part  E — Description  of  Proposed 
Amendment  and  Alternatives  Relating 
to  Designation  of  "Associated 
Channels"  for  Multichannel  Audio/ 
Video  Receivers  and  Power  Amplifiers 

The  Commission  proposes  to  amend 
section  432.2  to  define  the  term 
"associated  chaimels"  for  multichannel 
audio/video  receivers  such  as  those 
used  in  home  theater  systems.  The 
Commission  solicits  public  comment  on 
the  following  three  alternative 
designations  of  "associated  channels" 
for  such  audio  equipment: 

Alternative  A:  When  measuring 
maximum  per  channel  output  of 
multichannel  audio/video  receivers  and 
power  amplifiers,  the  front  stereo 
chaimels,  the  center  channel(s],  and  the 
surround  channels  should  be 
considered  associated  channels  that 
need  be  fully  driven  simultaneously  to 
rated  per  channel  power.  The  subwoofer 


chaimels  should  be  considered  as  a 
second  group  of  associated  channels. 

Alternative  B:  When  measuring 
maximum  per  channel  output  of 
multichannel  audio/video  receivers  and 
power  amplifiers,  the  fi-ont  stereo 
channels  and  the  center  channel(s) 
should  be  considered  one  group  of 
associated  channels;  the  surround 
channels  should  be  considered  a  second 
group  of  associated  channels;  and  the 
subwoofer  channels  should  be 
considered  a  third  group  of  associated 
channels. 

Alternative  C:  When  measuring 
maximum  per  channel  output  of 
multichannel  audio/video  receivers  and 
power  amplifiers,  the  front  stereo 
channels  should  be  considered  one 
group  of  associated  channels;  the  center 
channel(s)  should  be  considered  a 
second  group  of  associated  channels; 
the  surround  channels  shoidd  be 
considered  a  third  group  pf  associated 
channels;  and  the  subwoofer  channels 
should  be  considered  a  fourth  group  of 
associated  channels. 

Part  F — Preliminary  Regulatory 
Analysis  and  Regulatory  Flexibility  Act 
Requirements 

Under  section  22  of  the  FTC  Act,  15 
U.S.C.  57b,  the  Commission  must  issue 
a  preliminary  regulatory  analysis  for  a 
proceeding  to  amend  a  rule  only  when 
it  (1)  estimates  that  the  amendment  will 
have  an  annual  effect  on  the  national 
economy  of  $100,000,000  or  more:  (2) 
estimates  that  the  amendment  will 
cause  a  substantial  change  in  the  cost  or 
price  of  certain  categories  of  goods  or 
services;  or  (3)  otherwise  determines 
that  the  amendment  will  have  a 
significant  effect  upon  covered  entities 
or  upon  consumers.  The  Commission 
has  preliminarily  determined  that  the 
proposed  amendment  to  the  Rule  will 
not  have  such  effects  on  the  national 
economy,  on  the  cost  of  sound 
amplification  equipment,  or  on  covered 
businesses  or  consumers.  The 
Commission,  however,  requests 
comment  on  the  economic  effects  of  the 
proposed  amendment. 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601-12,  requires  that 
the  agency  conduct  an  analysis  of  the 
anticipated  economic  impact  of  the 
proposed  amendment  on  small 
businesses.  The  purpose  of  a  regulatory 
flexibility  analysis  is  to  ensure  that  the 
agency  considers  impact  on  small 
entities  and  examines  regulatory 
alternatives  that  could  achieve  the 
regulatory  purpose  while  minimizing 
burdens  on  small  entities.  Section  605 
of  the  RFA.  5  U.S.C.  605,  provides  that 
such  an  analysis  is  not  required  if  the 
agency  head  certifies  that  the  regulatory 


action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Because  the  Amplifier  Rule  covers 
manufacturers  and  importers  of  power 
amplification  equipment  for  use  in  the 
home,  the  Commission  believes  that  any 
amendments  to  the  Rule  may  affect  a 
substantial  number  of  small  businesses. 
Nevertheless,  the  proposed  amendment 
would  not  appear  to  have  a  significant 
economic  impact  upon  such  entities. 
Depending  upon  which  of  the  three 
proposed  alternative  amendments  is 
adopted,  the  clarification  of  testing 
procedures  for  multichannel  audio/ 
video  receivers  and  separate  power 
amplifiers  woidd  have  either  no  impact 
or  a  modest  impact  on  the  overall  cost 
of  producing  affected  amplification 
equipment.  Proposed  Alternative  A. 
which  would  require  all  channels  of 
multichannel  audio/video  receivers  and 
amplifiers  to  be  driven  to  full  rated 
power  during  the  power  rating  tests  of 
either  the  satellite,  center,  or  surround 
channels,  might  lead  some 
manufacturers  to  install  more  costly 
power  supplies  in  order  to  maximize  the 
power  output  ratings  that  could  be 
achieved  with  this  testing  procedure. 
Any  such  upgrading  of  electronic 
components  would  not,  however, 
require  substantial  investments  in 
capital  equipment  or  other  investments 
involving  high  fixed  costs  (such  as 
expansion  of  record  keeping  systems) 
that  could  have  a  disproportionate 
impact  on  small  businesses.  Proposed 
Alternatives  B  and  C.  which  would 
place  lower  demands  on  the  power 
supplies  of  multichannel  receivers  and 
amplifiers,  would  have  little  or  no 
impact  on  any  business  decisions  for 
either  large  or  small  businesses. 

Based  on  available  information, 
therefore,  the  Commission  certifies  that 
amending  the  Amplifier  Rule  as 
proposed  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses.  To  ensure 
that  no  significant  economic  impact  is 
being  overlooked,  however,  the 
Commission  requests  comments  on  this 
issue.  The  Commission  also  seeks 
comments  on  possible  alternatives  to 
the  proposed  amendment  to  accomplish 
the  stated  objectives.  After  reviewing 
any  comments  received,  the 
Commission  will  determine  whether  a 
final  regulatory  flexibility  analvsis  is 
appropriate. 

Part  G^Paperwork  Reduction  Act 

The  Amplifier  Rule  contains  various 
information  collection  requirements  for 
which  the  Commission  has  obtained 
clearance  until  August  31.  2002.  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
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3501  ei  seq..  Office  of  Management  and 
Budget  COMB")  Control  Number  3084- 
0105  As  noted  above,  for  purposes  of 
performing  the  tests  necessary  for 
affected  entities  to  make  the  disclosures 
required  under  the  Rule,  section 
432.2(a)  of  the  Rule  require.s  that  an 
amplifier's  rated  continuous  power 
output  per  channel  be  measured  with  all 
associated  channels  fully  driven  to  rated 
per  channel  power 

The  amendment  proposed  by  the 
Commission  would  not  increase  or  alter 
the  Rules  paperwork  requirements 
Consequently,  there  are  no  additional 
'collection  of  information" 
requirements  included  in  the  proposed 
amendment  to  submit  to  OMB  for 
clearance  under  the  Paperwork 
Reduction  Act. 

The  proposed  amendment  to 
designate  the  channels  of  amplification 
that  are  to  be  considered  "associated" 
under  the  Rule  and.  therefore,  subject  to 
simultaneous  operation  during  the  Rule- 
required  power  measurements  of 
multichannel  audio/video  receivers  and 
separate  power  amplifiers  would  not 
increase  the  Rule's  paperwork  burden. 
Further,  it  would  not  alter  the  Rule's 
requirements,  but  merely  would  clarify- 
the  test  procedure  that  should  be 
followed  in  applying  the  Rule's 
continuous  power  rating  protocol  to 
multichannel  audio/video  receivers  and 
amplifiers. 

Thus,  the  Commission  concludes  that 
the  proposed  amendment  would  not 
increase  the  paperwork  burden 
associated  with  compliance  with  the 
Rule.  To  ensure  that  no  significant 
paperwork  burden  is  being  overlooked, 
however,  the  Commission  requests 
comments  on  this  issue. 

Part  H — Additional  Information  For 
Interested  Persons 
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1.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission. 

2.  Communications  by  Outside  Parties 
to  Commissioners  or  Their  Advisors 

Pursuant  to  Commission  Rule 
1.18(c)(1),  16  CFR  1.18(c)(1),  the 
Commission  has  determined  that 
conununications  with  respect  to  the 
merits  of  this  proceeding  from  any 
outside  party  to  any  Commissioner  or 
Commissioner  advisor  shall  be  subject 
to  the  following  treatment.  Written 
communications  and  summaries  or 
transcripts  of  oral  communications  shall 
be  placed  on  the  rulemaking  record  if 
the  conununication  is  received  before 
the  end  of  the  comment  period.  They 


shall  be  placed  on  the  public  record  if 
the  communication  is  received  later. 
Unless  the  outside  party  making  an  oral 
communication  is  a  member  of 
Congress,  such  communications  are 
permitted  only  if  advance  notice  is 
published  in  the  Weekly  Calendar  and 
Notice  of  "Sunshine"  Meetings.'' 

Part  I — Invitation  to  Comment  and 
Questions  For  Comment 

Members  of  the  public  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to  the 
Commission's  consideration  of  the 
proposed  amendment  to  the  Amplifier 
Rule.  The  (Commission  requests  that 
factual  data  upon  which  the  comments 
are  based  be  submitted  with  the 
comments.  In  addition  to  the  issues 
raised  above,  the  Commission  solicits 
public  comment  on  the  costs  and 
benefits  to  industry  members  and 
consumers  of  each  of  the  proposals,  as 
well  as  the  specific  questions  identified 
below  These  questions  are  designed  to 
assist  the  public  and  should  not  be 
construed  as  a  limitation  on  the  issues 
on  which  public  comment  may  be 
submitted. 

The  written  comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  and 
Commission  regulations,  on  normal 
business  days  between  the  hours  of  8:30 
a.m.  to  5:00  p.m.  at  the  Federal  Trade 
Commission,  600  Pennsylvania  Ave., 
NW  ,  Room  130,  Washington,  DC  20580, 
(202) 326-2222. 

Questions 

( 1 )  What  are  the  various  testing 
procedures  used  currently  by 
manufacturers  of  multichannel  audio/ 
video  receivers  and  power  amplifiers  to 
determine  full  rated  per  channel  power 
of  the  front  left  and  right  channels, 
center  channel(s),  surround  chaimels, 
and  subwoofer  channels?  Which 
channels  of  amplification  are  most 
frequently  driven  simultaneously  to  full 
rated  power  when  performing  such 
measurements? 

(2)  Would  multichannel  audio/video 
receivers  and  power  amplifiers 
commonly  be  required  to  deliver  full 
rated  power  simultaneously  to  all 
chaiuiels  (other  than  the  subwoofer 
channeUs))  when  reproducing 
multichannel  cinema  soundtracks  and 
other  multichaimel  program  material  in 
the  home  at  high  playback  volume?  If 
not,  to  which  channels  would  audio/ 
video  receivers  and  power  amplifiers 
commonly  be  required  to  deliver  full 


*  See  15  U.SC;.  57a(i)(2)(A);  45  FR  50814  (1980); 
45  FR  78626(1980) 


rated  power  simultaneously  when 
reproducing  multichannel  program 
material  in  the  home  at  high  volume? 

(3)  Should  the  Commission  adopt 
"Alternative  A"  to  define  "associated 
channels"  for  multichannel  audio/video 
receivers  and  power  amplifiers?  Why  or 
why  not? 

(4)  Should  the  Commission  adopt 
"Alternative  B"  to  define  "associated 
channels"  for  multichannel  audio/video 
receivers  and  power  amplifiers?  Why  or 
why  not? 

(5)  Should  the  Commission  adopt 
"Alternative  C"  to  define  "associated 
channels"  for  multichannel  audio/video 
receivers  and  power  amplifiers?  Why  or 

why  not? 

(6)  Are  there  any  other  definitions  of 
"associated  channels"  that  would  be 
preferable  to  any  of  the  three  proposed 
alternative  designations?  If  so,  why? 

Authority:  15  U.S.C.  41-58. 
List  of  Subiects  in  16  CFR  Part  432 

Amplifiers,  Electronic  products. 
Trade  practices. 
By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  00-32393  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  6750-01 -P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  600 

Fair  Credit  Reporting  Act 
Interpretatlona 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  interpretations  of  the 
Fair  Credit  Reporting  Act. 

SUMMARY:  The  Federal  Trade 
Commission  (Commission)  is  publishing 
for  conunent  proposed  interpretations  of 
the  provisions  of  the  Fair  Credit 
Reporting  Act  (FCRA)  that  permit 
companies  to  communicate  consumer 
information  to  their  affiliates  (affiliate 
information  sharing)  without  incurring 
the  obligations  of  consumer  reporting 
agencies.  These  interpretations  clarify 
that  institutions  may  conununicate 
among  their  affiliates:  Information  as  to 
transactions  or  experiences  between  the 
consiuner  and  the  person  making  the 
communication  (transaction  or 
experience  information);  and  "other" 
information  (that  is,  information 
covered  by  the  FCRA  but  not  transaction 
or  experience  information),  provided 
that  the  institution  has  given  notice  to 
the  consumer  that  the  other  information 
may  be  communicated,  the  institution 
has  provided  the  consimier  an 
opportunity  to  "opt  out"  (i.e.,  to  direct 


that  the  information  not  be 
cotrunimicated),  and  the  consumer  has 
not  opted  out.  The  proposed 
interpretations  provide  guidance  on 
compliance  with  the  affiliate 
information  sharing  provisions, 
addressing  such  matters  as  the  content 
and  delivery  of  the  notice  to  constmiers 
that  "other"  information  may  be 
commimicated  (opt  out  notice).  The 
proposed  interpretations  are 
substantively  parallel  to  the  proposed 
regulations  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  Federal  Deposit  Insurance 
Corporation,  Office  of  the  Comptroller 
of  the  Currency,  and  Office  of  Thrift 
Supervision  (collectively  the  "Federal 
banking  agencies"),  in  a  Notice  of 
Piroposed  Rulemaking  published  in  the 
Federal  Register  on  October  20,  2000 
(65  FR  63120).  For  the  most  part,  these 
proposed  interpretations  allow 
companies  to  provide  notices  and 
process  opt-out  elections  in  a  manner 
similar  to  the  final  regulations 
implementing  the  privacy  provisions  of 
the  Gramm-Leach-Bliley  Act. 

DATES:  Comments  must  be  received  on 
or  before  January  31,  2001. 

ADDRESSES:  Comments  should  be 
addressed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  COMTACT: 
Clarke  Brinckerhoff  or  Christopher 
Keller,  Attorneys,  Division  of  Financial 
Practices,  Federal  Trade  Commission, 
Washington,  DC  20580,  202-326-3224. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Fair  Credit  Reporting  Act 

The  Fair  Credit  Reporting  Act 
("FCRA")  (15  U.S.C.  1681-1681U)  sets 
forth  legal  standards  governing  the 
collection,  use,  and  communication  of 
credit  and  other  information  about 
consumers.  The  Consumer  Credit 
Reporting  Reform  Act  of  1996  (Pub.  L. 
104-208)  amended  the  FCRA 
extensively  ("1996  Amendments").  The 
1996  Amendments  gave  consiuners 
many  new  protections,  such  as  a 
requirement  that  consumer  reporting 
agencies  ("CRAs")  such  as  credit 
bureaus  complete  reinvestigations  of 
disputed  file  data  vdthin  a  thirty-day 
period,  while  also  providing  some 
greater  flexibility  to  business  in  some 
areas. 

The  subject  of  these  interpretation  is 
one  of  the  1996  Amendments  that 
allowed  businesses  to  share  information 
with  affiliated  companies  without 
becoming  CRAs,  as  long  as  they 


followed  prescribed  procedures  to  allow 
consumers  to  "opt  out"  of  such 
information  sharing.  Specifically,  it 
excluded  specified  types  of  information 
sharing  with  affiliates  from  the 
definition  of  "consumer  report," 
relieving  companies  making  these 
communications  (under  certain 
circumstances)  from  the  obligations  of 
CRAs  imposed  by  the  FCRA.i  It 
excluded  from  the  definition  of 
"consumer  report"  the  sharing  of  "other 
information"  among  affiliates,  so  long  as 
the  consumer,  having  been  given  notice 
and  an  opport\mity  to  opt  out,  did  not 
opt  out.  "Other  information"  refers  to 
information  that  is  covered  by  the  FCRA 
and  that  is  not  a  report  containing 
information  solely  as  to  transactions  or 
experiences  between  the  consimier  and 
the  person  making  the  report. 

From  its  original  enactment  in  1970  to 
the  present,  the  FCRA  has  assigned 
enforcement  authority  to  the 
Commission. 2  The  only  significant 
exception  is  for  banks  and  similar 
financial  institutions  regulated  by 
federal  agencies.  ^  The  1996 
Amendments  specifically  prohibited  all 
agencies,  including  the  Commission, 
from  issuing  regulations  implementing 
the  FCRA.4  The  Gramm-Leach-Bliley 
Act  ("GLBA")  repealed  this  prohibition 
in  November  1999  and  added  a  new 
section  authorizing  the  Federal  banking 
agencies  to  jointly  prescribe  such 
regulations  as  necessary  to  carry  out  the 
purposes  of  the  FCRA  as  to  the  financial 
institutions  imder  their  jurisdiction.^ 
However,  the  GLBA  did  not  grant  such 
regulatory  authority  to  the  Conmiission. 
Pursuant  to  their  authority,  the  Federal 
banking  agencies  issued  proposed  FCRA 
regulations  in  a  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  on  October  20.  2000  (65  FR 
63120). 


'  The  FCRA  creates  substantial  obligations  for 
CRAs.  Most  importantly.  CR.As  must  make  reports 
only  to  parties  with  permissible  purposes  listed  in 
section  604,  limit  reporting  negative  information 
that  is  older  than  the  times  set  out  in  section  605. 
maintain  reasonable  procedures  to  ensure  accuracy 
of  reports  as  required  by  section  607(b),  make  file 
disclosures  to  consumers  required  by  section  609, 
and  reinvestigate  disputes  using  the  procedures  set 
forth  in  section  611. 

■'Section  621(a),  15  U.S.C.  1681s(a) 

^Section  62J(b)(l-3).  15  U..5.C.  1681slb)(l-3). 
Also.  Section  621(b)(4-6)  assigns  FCRA  regulators 
authority  to  the  Departments  of  Transportation  and 
.\griculture  over  entities  under  their  lurisdirtion 

■•  15  U.S.f;.  Ib81s(a)(4),  repealed  bv  section  506(Li| 
of  Pub.  L.  106-102. 

^Section  621(p)(l).  15  U.S.C.  1681s(p)(l ).  jdded 
by  section  506(a)  of  Pub.  L.  106-102. 


B.  The  Gramm-Leach-Bliley  Act.  its 
privacy  regulations,  and  financial 
institutions 

The  GLBA  sets  standards  for  financial 
institutions'  disclosvue  of  nonpublic 
personal  information  to  nonaffiliated 
third  parties  ("privacy  provisions"). 
Pub.  L.  106-102,  15  U.S.C.  6802;  see 
also  12  U.S.C.  6803.  The  Commission 
published  timely  final  regulations 
implementing  these  privacy  provisions 
("privacy  regulations"),  65  FR  33646, 
May  24,  2000,  as  did  the  Federal 
banking  agencies.  65  FR  35162  Jime  1. 
2000. 

The  GLBA  privacy  regulations  do  not 
"modify,  limit,  or  supersede  the 
operation  of  the  Fair  Credit  Reporting 
Act."  15  U.S.C.  6806.  Thus,  bodi  the 
privacy  regulations  and  the  FCRA  may 
apply  to  a  financial  institution's 
disclosure  of  certain  consumer 
information.  Moreover,  if  a  financial 
institution  provides  an  opt  out  notice 
under  the  FCRA,  that  notice  must  be 
included  in  certain  notices  mandated  by 
the  privacy  regulations,  including 
annual  notices  to  customers.  15  U.S.C. 
6803.  Therefore,  the  Commission 
anticipates  that  financial  institutions 
will  design  their  information-sharing 
policies  and  practices  taking  into 
account  both  the  GLBA  (and  its  privacy 
regulations)  and  the  FCRA.  The  Federal 
banking  agencies  have  stated  their 
intent  to  conform  their  privacy 
regulations  and  FCRA  regulations  where 
appropriate  (65  FR  63120,  63121). 

C.  This  proposal,  and  prior  Commission 
interpretations  of  the  FCRA 

Some  entities  subject  to  the 
enforcement  authority  of  the 
Conmiission,  rather  than  the  Federal 
banking  agencies,  also  share  information 
with  their  affiliates.  The  Coimnission 
believes  it  is  important  for  such  entities 
to  be  aware  of  the  Commissions 
interpretations  of  the  FCRA  as  to  issues 
on  which  the  Federal  banking  agencies 
propose  to  issue  regulations,  and  to  be 
afforded  an  opportimity  to  comment  on 
them.  The  Commission  encourages  all 
such  entities  to  submit  comments  to  the 
Commission  in  response  to  this  notice. 
Although  Section  603(d)(2)(A)(iii)  of  the 
FCRA  has  been  effective  since 
September  30,  1997,  the  Commission 
plans  to  enforce  that  provision  in  accord 
with  any  interpretations  it  may  issue  in 
this  proceeding  only  after  any  similar 
final  regulations  issued  by  the  Federal 
banking  agencies  have  become  effective. 

In  1990.  the  Commission  issued  a 
comprehensive  Commentary  on  the 
FCRA.  The  Commentan,'  does  not 
address  the  extensive  changes  and 
additions  made  in  the  1996 
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.\mendments.  However,  the 
Commission  believes  the  Commentan- 
will  continue  to  be  of  use  to  the  public: 
because  of  its  guidance  in  areas  not 
affected  by  the  1996  Amendments  or  not 
included  in  the  proposed  new- 
interpretations.  Therefore,  the 
Commission  does  not  plan  to  withdraw 
the  Commentary  at  this  time.  The 
proposed  interpretations  would  be 
added  as  Appendix  B  to  16  CFR  part 
600  following  the  Commentary,  which 
would  be  re-designated  as  Appendix  A. 
The  Commission  staff  will  continue  to 
respond  to  requests  for  informal  opinion 
letters  interpreting  FCFL\  provisions  and 
make  them  available  to  the  public  on  its 
web  site  (n-wH-./frgov). 

II.  Questions  for  comment 

The  Commission  solicits  comment  on 
all  aspects  of  the  proposed 
interpretations  (16  CFR  Part  600, 
Appendix  B),  including  but  not  limited 
to  those  highlighted  below. 

A  Examples. 

Should  the  interpretations  include 
additional  or  different  examples"!"  More 
fundamentally,  are  e.xamples 
appropriate  and  useful? 

B  Defined  terms 

1.  Affiliate.  Several  FCRA  provisions 
applv  to  information  sharing  with 
persons    related  by  common  ownership 
or  affiliated  by  corporate  control.' 
"related  bv  common  ownership  or 
affiliated  by  common  corporate 
control.  "  or  "affiliated  by  common 
ownership  or  common  corporate 
control."  E.g.  FCRA.  sections  603ld)(2). 
615(h)(2).  and  624(b)(2)  Section  '^(b)  of 
the  proposed  interpretations  uses  the 
term  "affiliate"  to  refer  to  all  of  these 
relationships  between  and  among 
companies.  It  uses  the  phrase  "related 
or  affiliated  by  common  ownership  or 
affiliated  by  corporate  control  or 
common  corporate  control"  to  mean 
controlling,  controlled  by,  or  under 
common  control  with  another  company. 
As  used  in  the  proposed  interpretations, 
is  the  term  "affiliate"  appropriate  in 
scope? 

Consistent  with  definitions  in  the 
privacy  regulations,  the  proposed 
interpretation  uses  the  term  "control"  to 
applv  exclusively  to  the  control  of  a 
"companv.  '  Is  the  term  "control"  in 
proposed  Section  3(i).  including  the 
proposed  25  percent  ownership 
benchmark,  useful  or  appropriate?  Is  the 
term  "company"  in  proposed  Section 
3(e).  which  includes  any  corporation, 
limited  liability  company,  business 
tnist,  general  or  limited  partnership, 
association,  or  similar  organization  (but 
omits  other  entities  such  as  individuals. 


estates,  cooperatives,  governments,  and 
governmental  subdivisions  or  agencies) 
useful  or  appropriate,  in  the  context  of 
these  interpretations  concerning  sharing 
of  consumer  information  by  affiliates? 

2.  Clear  and  conspicuous.  Section  3(c) 
states  that  "clear  and  conspicuous" 
refers  to  a  notice  that  is  reasonably 
understandable  and  designed  to  call 
attention  to  the  nature  and  significance 
of  the  information  it  contains. 
Companies  have  flexibility  in 
determining  how  to  make  their  notices 
clear  and  conspicuous,  consistent  with 
the  approach  in  the  privacy  regulations. 
Is  this  an  appropriate  interpretation  of 
the  term  for  FCRA  compliance?  How 
should  the  term  be  interpreted  to  ensure 
"clear  and  conspicuous"  disclosures 
under  both  the  GLBA  and  the  FCRA  for 
those  entities  sharing  protected 
information  with  affiliates  and  third 
parties? 

3  Opt  out  information  As  described 
above,  the  1996  Amendments  to  the 
FCR.^  excluded  from  the  definition  of 
"consumer  report"  the  sharing  of  "other 
information"  among  affiliates,  so  long  as 
the  consumer,  having  been  given  notice 
and  an  opportunity  to  opt  cut.  did  not 
opt  out.  "Other  information"  refers  to 
information  that  is  covered  by  the 
FCRA.  and  that  is  not  a  report 
containing  information  solely  as  to 
transactions  or  experiences  between  the 
consumer  and  the  person  making  the 
report.  (The  FCRA's  definition  of 
"consumer  report."  reflected  in 
proposed  .Section  3(g)(2)(i),  has  always 
excluded  communication  of  information 
solelv  as  to  transactions  or  experiences 
between  the  consumer  and  the  person 
making  the  report,  regardless  of  whether 
the  parties  are  affiliated.'") 

Proposed  Section  3(k)  uses  the  term 
"opt  out  information  "  to  describe  this 
category  of  information.  It  describes  it  as 
information  that  (i)  bears  on  a 
consumer's  credit  worthiness,  credit 
standing,  credit  capacity,  character, 
general  reputation,  personal 
characteristics,  or  mode  of  living,  (ii)  is 
used  or  expected  to  be  used  or  collected 
for  (me  of  the  permissible  purposes 
listed  in  the  FCR/\  (e.g.,  credit 
transaction,  insurance  underwriting, 
employment  purposes),  and  (iii)  is  not 
solelv  transaction  or  experience 
information.  Is  "opt  out  information"  a 
useful  term  in  the  proposed 


"Pnor  to  tho  Wifi  aineiuinienis  'o  the  F^R,^,  parli 
afniiate  could  di'sclosn  its  ciwn  transarti  m  or 
experience  infurmation  dint  tly  to  anntliej  affiliate, 
but  could  not  pool  such  information  in  a  common 
database,  without  being  con.sidered  a  ron.sunier 
reporting  ageniy  The  199fi  aniHndin*'iit.s  fiu  ihtatcd 
the  disclosure  of  such  information  among  affiliates 
However,  the  affiliates  will  still  become  CRAs  if 
they  share  pooled  data  outside  the  affiliate  family 


interpretations?  Is  the  definition 
accurate  in  this  context?  In  the  event 
that  consumer  information  is  shared 
with  both  affiliates  and  third  parties, 
subject  to  both  GLBA  and  FCRA 
provisions,  is  the  use  of  this  term  likely 
to  result  in  confusion?  If  so.  how  might 
any  such  confusion  be  avoided?  Would 
the  term  "FCRA  opt-out  information"  be 
a  better  term  for  these  interpretations?  Is 
proposed  Section  3(k)(2)  that  refers  to 
the  permissible  purposes  for  which  the 
information  is  used  or  expected  to  be 
used,  which  is  part  of  the  statutory 
definition  of  "consumer  report"  in 
Section  603(d)  of  the  FCRA.  useful  in 
analyzing  the  affiliate  information 
sharing  exception? 

C.  Application  of  the  exclusion— general 

Section  603(d)(2)(A)(iii)  of  the  FCRA 
excludes  from  the  definition  of 
"consumer  report"  the  sharing  of  opt 
out  information  among  affiliates  if: 

it  IS  clearly  and  conspicuously  disclosed  to 
the  consumer  that  the  infonnation  may  be 
rommunicated  among  such  pei^ons  and  the 
(  onsumer  is  given  the  opportunity,  before  the 
time  that  the  information  is  initially 
communicated,  to  direct  that  such 
information  not  be  communicated  among 
such  persons.  *    *    * 

Proposed  Section  4  states  that  opt  out 
information  may  be  communicated 
among  affiliates  without  the 
communication  being  a  consumer  report 
if:  (i)  the  company  has  provided  an  opt 
out  notice;  (ii)  the  company  has  given 
the  consumer  a  reasonable  opportunity 
and  means,  before  the  time  that  it 
communicates  the  information,  to  opt 
out:  and  (iii)  the  consumer  has  not 
opted  out.  Is  this  interpretation,  when 
combined  with  others  proposed  in  this 
publication,  sufficient  to  encompass  the 
opt  out  notice  and  procedure  provided 
in  Section  603(d)(2)(A)(iii)? 

D.  Application  of  the  exclusion — 
mergers  and  acquisitions 

Under  proposed  Section  4.  in  a 
merger  or  acquisition  situation,  the 
exclusion  applies  and  the  surviving 
company  need  not  provide  new  notices, 
if  the  notices  previously  given  to  those 
customers  accurately  reflect  the  policies 
and  practices  of  the  sur\-iving  entity. 
Does  that  interpretation  properlv  reflect 
Section  603(d)(2)(A)(iii)  of  the  FCR.^  in 
these  situations?  Should  this  point  be 
specifically  included  in  the  text  of 
Section  4? 

E.  Contents  of  opt  out  notice 

Proposed  Section  5(a)  states  that  an 
opt  out  notice  must  accurately  explain 
(i)  the  categories  of  opt  out  information 
about  the  consumer  that  the  company 
communicates,  (ii)  the  categories  of 
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affiliates  to  which  the  company 
communicates  the  information,  (iii)  the 
consumer's  ability  to  opt  out,  and  (iv)  a 
reasonable  means  to  opt  out.  Section 
5(d)  sets  forth  four  categories  of 
information  sources  and  six  examples  of 
types  of  information  that  a  company 
may  use  to  describe  the  information  it 
may  share  with  affiliates.  Section  5(e) 
provides  three  categories  of  affiliates 
(financial  service  providers,  non- 
financial  companies,  and  others),  with 
illustrative  examples  for  each,  that  a 
company  may' use  to  describe  the  parties 
with  which  the  company  may  share  the 
information.  Are  these  categories  and 
examples  appropriate  and  sufficient  to 
guide  compliance  with  the  portion  of 
section  603(d)(2)(A)(iii)  that  calls  for  a 
disclosure  that  "clearly"  informs 
consumers  of  their  "opportunity"  to 
"direct  that  such  infonnation  not  be 
communicated  among  such  persons" 
(emphasis  added)?  Is  it  clear  from  these 
interpretations  that  the  Commission 
views  as  insufficient  a  very  general 
notice  that  states  that  the  company  may 
share  any  information  it  obtains  on  the 
consumer  with  any  of  its  affiliates? 

The  descriptions  of  the  categories  of 
infonnation  set  out  in  proposed  Section 
5(d)(2)  differ  somewhat  fi'om  those  in 
the  privacy  regulations  that  appear  at  16 
CFR  313.6(c)(2).  To  what  extent  should 
the  categories  in  (d)(2)  be  considered 
consistent  with  similar  categories  in  the 
privacy  regulations  (such  as  disclosures 
of  information  fitjm  consumer  reporting 
agencies)  in  order  to  reduce  compliance 
burden  and  consumer  confusion? 

Should  the  interpretations  also  state 
that  companies  must  also  state  in  their 
FCRA  notices  how  long  a  consumer  has 
to  respond  to  the  opt  out  notice  before 
the  company  may  begin  disclosing 
information  about  that  consumer  to  its 
affiliates,  as  well  as  the  fact  that  a 
consumer  can  opt  out  at  any  time? 
(These  disclosures  are  not  required  in 
the  privacy  regulations.)  Should  the 
interpretations  state  that  companies 
must  disclose  that  they  will  wait  a 
specified  time  (such  as  30  days)  in  every 
instance  before  sharing  consumer 
information  with  affiliates?  (See 
proposed  Section  6,  below,  for 
additional  discussion  on  reasonable 
opportunity  to  opt  out.)  Is  either  or  both 
of  those  disclosures,  in  an  opt  out 
notice,  necessary  for  a  company  to  have 
"clearly*   *   *  disclosed"  the 
consumer's  "opportunity"  to  opt  out 
Section  603(d)(2)(A)(iii)  of  the  FCRA? 

F.  Reasonable  opportunity  to  opt  out 

Proposed  Section  6(a)  states  that 
companies  must  provide  a  reasonable 
period  of  time  for  the  consumer  to  opt 
out  from  the  time  that  the  notice  is 


delivered.  Proposed  Section  6(b)  sets 
out  examples  of  what  is  a  reasonable 
period  of  time  when  notices  are 
provided  in  person,  by  mail,  or  by 
electronic  means.  Are  there  other 
situations  that  would  suggest  a  different 
reasonable  period  that  the  Commission 
should  note  by  example?  Is  it  clear,  fi-om 
Section  6(b)  and  other  authorities,  that 
a  consumer  must  agree  to  receive 
notices  electronically  before  a  company 
can  provide  notices  in  that  manner? 
Proposed  Section  6(c)  explains  that  a 
consumer  may  opt  out  at  any  time.  Are 
the  interpretations  in  proposed  Section 
6  appropriate  descriptions  of  the  opt  out 
"opportunity"  afforded  by  Section 
603(d)(2)(A)(iii)  to  consumers? 

Is  the  30-day  period  cited  in  the 
examples  in  Section  6Cb)  appropriate? 
Should  the  period  vary  depending  on 
the  means  of  delivery  or  other  factors? 
If  so,  what  factors  merit  a  different 
minimum  "opportunity"  for  the 
consumer  to  opt  out.  and  how  long 
should  it  be  in  each  case?  Should 
Section  6(b)  include  an  "isolated 
transaction"  example  similar  to  that  set 
forth  at  16  CFR  313.10(a)(3)(iii),  the 
Commission  rule  implementing  the 
GLBA,  which  states  that  it  is  reasonable 
for  a  company  to  provide  an  opt-out 
notice  and  request  the  consumer  to 
decide,  as  a  necessary  part  of  the 
transaction,  whether  to  opt  out  before 
completion  of  the  transaction? 

G.  Reasonable  methods  of  exercising  opt 
out  opportunity 

Proposed  Section  7  states  that  a 
company  must  provide  a  reasonably 
convenient  method  to  the  consumer  to 
opt  out.  and  sets  forth  examples  of 
reasonable  and  unreasonable  methods  of 
opting  out  when  notices  are  provided  in 
person,  by  mail,  or  by  electronic  means. 
It  states  that  a  company  may  require 
each  consumer  to  opt  out  through  a 
specific  means  as  long  as  that  means  is 
reasonable  to  the  consumer.  Are  the 
situations  and  examples  appropriate 
and  sufficient  for  guidance  as  to  opt  out 
methods  that  the  Commission  views  as 
providing  or  not  providing  the  opt  out 
"opportunity"  afforded  bv  Section 
603(d)(2)(A)(iii)  to  consumers'? 

H.  Delivery  of  opt  out  notices 

Proposed  Section  8(a)  states  that  opt 
out  notices  must  be  delivered  in  a 
manner  such  that  each  consumer  can 
reasonably  be  expected  to  receive  actual 
notice.  The  company  may  give  notice  in 
writing  or.  if  the  consumer  agrees, 
electronically.  Proposed  Section  8(b) 
sets  forth  examples  of  the  types  of 
notice  that  the  Commission  believes 
would  meet  the  "reasonably  be 
expected"  standard.  Are  the  examples 


appropriate  and  sufficient  for  this 
purpose?  Is  the  proposed  delivery 
standard,  which  does  not  require  actual 
notice,  faithful  to  the  statutory 
exclusion  that  applies  only  if  the  opt  out 
right  is  "disclosed  to  the  consumer?" 
The  Commission  invites  comment  on 
how  Section  603(d)(2)(A)(iii)  of  the 
FCRA.  relating  to  the  delivery  of  opt  out 
notices  by  companies  to  consumers, 
should  be  applied  to  electronic 
communications  in  light  of  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  (the  E-SIGN 
Act).- 

Proposed  Section  8(d)  explains  that  a 
company  must  provide  the  notice  so 
that  the  consumer  can  retain  it  or  obtain 
it  at  a  later  time,  and  gives  examples 
that  would  meet  this  standard.  Is  this  a 
proper  interpretation  of  the  statutory 
requirement  that  the  right  to  opt  out 
right,  which  the  Commission  interprets 
as  an  ongoing  right,  must  be  "clearly 
*   *   *  disclosed  to  the  consumer?"  Are 
the  examples  appropriate  and  sufficient 
for  guidance  as  to  what  companies  must 
do  to  ensure  that  the  consumer  can 
retain  the  notice,  or  obtain  it  at  a  later 
time?  Is  this  interpretation  inconsistent 
with  or  more  burdensome  than  the 
GLBA.  which  requires  financial 
institutions  to  provide  notices  in  form 
that  can  be  retained  (or  later  accessed) 
only  to  those  consumers  with  whom 
they  have  a  customer  relationship? 

Proposed  Section  8(f)  sets  out  a  range 
of  appropriate  methods  for  delivery  of 
opt  out  notices  and  processing  of  opt 
out  elections,  in  those  situations  where 
two  or  more  consumers  jointly  obtain  a 
product  or  service  from  a  company. 
Does  this  section  fairly  apply  Section 
603(d)(2)(A)(iii)  to  those  circumstances? 

/.  Time  by  which  opt  out  must  be 
honored 

Proposed  Section  10  explains  that  if  a 
company  provides  a  consumer  with  an 
opt  out  notice,  and  the  consumer  opts 
out,  the  company  must  comply  as  soon 
as  reasonably  practicable  after  receiving 
the  consumer's  direction.  Is  this  general 
standard  for  compliance  appropriate 
and  sufficient,  or  should  Section 
603{d)(2)(A)(iii)  of  the  FCRA  be 
interpreted  to  require  a  fixed  number  of 
days  to  comply  with  a  consumer's  opt 


"  The  E-SirA  AcL  Pub.  L.  106-299,  which 
h'Hair.e  effectix e  October  1 .  2000,  addresses  the  use 
of  electronic  records  and  signatures  for  interstate 
and  foreign  commerce  This  .^ct  contains  general 
rules  goveniing  the  u>e  of  electronic  records  for 
providing  required  infonnation  to  consumers  (such 
as  disclosures  and  acknowledgments  required  by 
the  (jLBA).  The  legal  requirement  that  consumer 
disclosures  be  in  writing  niii\  be  satisfied  bv  an 
electronic  record  if  the  consumer  affirmative  by 
c.insents  and  certain  other  requirements  of  the  E- 
.SlLi.\  AU  are  met. 
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out  direction?  Is  it  clear  that  a  companv 
cannot  share  any  opt  out  information 
with  affiliates  without  first  providing 
consumers  with  a  reasonable  period  of 
time  to  opt  out  as  described  in  Section 
6  above,  but  that  the  standard  described 
in  Section  10  applies  when  a  consumer 
elects  to  opt  out  after  that  time  has 
expired? 

/.  Duration  of  opt  out 

Proposed  Section  11  provides  that  an 
opt  out  continues  to  apply  to  the 
information  and  affiliates  described  in 
the  applicable  opt  out  notice  until 
revoked  by  the  consumer  in  writing,  or 
if  the  consumer  agrees,  electronically,  as 
long  as  the  consumer  continues  to  have 
a  relationship  with  the  institution.  It 
states  that  if  the  consumer's  relationship 
with  the  institution  terminates,  the  opt 
out  will  continue  to  apply  to  this 
information.  If  that  consumer 
subsequently  establishes  a  new 
relationship  with  the  company,  a 
company  may  either  treat  the  previous 
opt  out  as  continuing  in  effect,  or 
provide  the  consumer  with  a  new  notice 
and  opportunity  to  opt  out.  Are  these 
interpretations  an  accurate  reflection  of 
the  duration  of  opt  out  elections  (where 
consumers  "direct  that  such  information 
not  be  communicated  ")  provided  in 
Section  603(d)(2)(A)(iii)?  Should  the 
Commission  provide  guidance  as  to 
what  constitutes  a  'relationship  "  in  the 
context  of  Section  11?  If  so,  to  what 
extent  should  that  term  parallel  the 
definition  of  a  "customer  relationship  " 
under  the  GLBA' 

K.  Sample  form 

Proposed  Section  12  sets  forth  a 
sample  notice,  part  or  all  of  which  may 
be  used  to  facilitate  the  portion  of 
.Section  603(d)(2)(A)(iii)  concerning 
clear  and  conspicuous  disclosure  to 
consumers  that  information  may  be 
shared  among  affiliates  unless  they  "opt 
out"  of  such  communications.  Is  the 
term  "corporate  faraih  "  or  some  other 
alternative  more  communicative  to 
consumers  than  the  term  "affiliates' 
used  in  the  statute  and  the  sample 
notice' 

Does  this  sample  adequately  convey 
to  consumers  that  the  company  may 
continue  to  share  certain  information 
with  its  affiliates,  even  if  a  consumer 
exercises  his  or  her  opt  out  option.' 
Specifically,  should  it  specifv-  that  the 
companv  may  continue  to  share 
information  about  its  own  transactions 
and  experiences  with  the  consumer,  or 
any  other  tvpe  of  information  not 
subject  to  the  definition  t)f  "'consumer 


report'  in  Section  603(d)  of  the  FCRA. 
Is  it  helpful  as  a  guide  to  describing  the 
information  that  may  be  shared  among 
affiliates'  Is  it  helpfiil  as  a  guide  to 
describing  the  affiliated  companies  with 
which  the  information  may  be  shared? 
Is  it  helpful  as  a  guide  to  describing  to 
the  consumer  how  to  exercise  the  opt 
out  right? 

L  Costs  and  Benefits  of  the  Proposal 

What  benefits  and  costs  to  consumers 
and  businesses  would  result  from  the 
proposed  interpretations?  What 
compliance  burdens  are  anticipated  in 
providing  the  FCRA  opt-out  notice  in 
the  context  of  the  GLBA  notice  and  opt- 
out  requirements?  Would  the  proposal 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses?  Can  that  impact  be 
quantified?  Would  compliance  with  the 
proposal  impose  costs  on  any  entities 
that  are  not  financial  institutions  subject 
to  the  GLBA,  but  wish  to  share 
consumer  information  with  affiliates 
without  becoming  consumer  reporting 
agencies  under  the  FCRA?  If  so,  describe 
anv  likelv  costs  and  the  entities  on 
which  they  would  be  imposed.  Would 
the  proposal  reduce  the  compliance 
costs  of  financial  institutions  that  must 
comply  with  both  the  GLBA's  financial 
privacy  provisions  and  the  FCRAs 
affiliate  information  sharing  provisions 
in  order  to  share  consumer  information 
with  affiliates  without  becoming 
consumer  reporting  agencies?  Would 
the  proposal  benefit  consumers  by  using 
similar  standards  for  opting  out  of 
information  sharing  among  affiliates 
under  the  FCRA  and  opting  out  of 
disclosures  of  nonpublic  personal 
information  to  unaffiliated  third  parties 
under  the  GLBA?  Do  these  benefits  and 
savings  outweigh  the  costs  that  might  be 
imposed  cm  (mtities  that  are  not 
financial  institutions  under  the  FCRA? 

List  of  Subjects  in  16  CFR  Part  600 

Credit,  Trade  practices. 

Pursuant  to  \5  U.S.C.  1681s  and  16 
CFR  1.73,  the  Commission  proposes  to 
amend  IB-CFR  Fart  600  as  follows: 

PART  600— STATEMENTS  OF 
GENERAL  POLICY  OR 
INTERPRETATIONS 

1.  The  title  of  the  existing  Appendix 
is  revised  to  read  as  follows: 

.Appendix  A  to  Part  600 — Commentary 
on  the  Fair  Credit  Reporting  Act 

2.  A  new  Appendix  B  is  added  to  read 
as  follows: 


Appendix  B  to  Part  600 — Commentary 
on  the  Amended  Fair  Credit  Reporting 
Act  (Affiliate  Information  Sharing) 

Table  of  Contents 

Introduction 

1.  Purpose  and  scope 

2.  Examples 

3.  Definitions 

4.  Communication  of  opt  out  information 
to  affiliates 

5  Contents  of  opt  out  notice 

6.  Reasonable  opportunity  to  opt  out 

7  Reasonable  means  of  opting  out 

8.  Delivery  of  opt  out  notices 

9.  Revised  opt  out  notice 

10  Time  by  which  opt  out  must  be 
honored 

1 1 ,  Duration  of  opt  out 
12  Sample  notice 

Introduction 

Official  status.  This  Appendix  B  has  the 
same  status  as  Appendix  A.  Comments 
issued  in  .\ppendix  A  continue  to  reflect  the 
Commission's  interpretations  of  the  Fail 
Credit  Reporting  Act  (FCRA)  as  it  existed  in 
1990.  whereas  comments  issued  in  Appendix 
B  are  the  Commission's  interpretations  of 
affiliate  information  sharing  resulting  from 
the  removal  of  such  information  from  the 
definition  of  "consumer  report"  in  Section 
603(d)(2)(A)  when  the  FCRA  was  amended 
by  the  Consumer  Credit  Reporting  Reform  " 
Act  of  1996. 

Issuance  of  staff  interpretations.  The 
Commission  staffs  policy  remains 
unchanged  from  that  described  in  the 
preamble  to  Appendix  A.  Because  of  the 
1996  amendments  to  the  FCR.A.  the  staff 
received  a  substantially  increased  volume  of 
requests  for  informal  staff  opinions.  Recent 
informal  FCRA  staff  opinion  letters  have 
been  placed  on  the  Commission  Web  site  at 
WTVM.ftc.gov. 

J   Purpose  and  scope 

(a)  Purpose.  This  .Appendix  applies  to  the 
coUei  tion,  communication,  and  use  of 
certain  information  bearing  on  a  consumer"s 
credit  worthiness,  credit  standing,  credit 
capacity,  character,  general  reputation, 
personal  (■harat:teristics.  or  mode  of  living. 

(b)  Scope.  This  .Appendix  applies  to 
information  that  is  used  or  expected  to  be 
used  or  collected  in  whole  or  in  part  for  the 
purpose  of  serving  as  a  factor  in  establishing 
a  consumer"s  eligibility  for  credit,  insurance, 
emplo\inenl.  or  any  other  purpose 
authorized  under  Section  604  of  the  FCR.A 
(1.1  U.S.C.  1681b). 

2  Examples 

The  examples  used  in  these 
interpretations,  and  the  sample  notice  in 
Section  12.  are  not  e.xclusive.  Conformity 
with  an  example  or  use  of 
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the  sample  notice,  to  the  extent  applicable, 
constitutes  conformity  with  the  Commission 
view  expressed  in  an  interpretation. 

3.  Definitions 

As  used  in  this  Appendix,  unless  the 
context  requires  otherwise: 

(a)  Act  means  the  Fair  Credit  Reporting  Act 
(1.5  U.S.C.  1681  etseq.]. 

(b)  Affiliate.  (1)  In  general.  The  term  means 
any  company  that  is  related  or  affiliated  by 
common  ownership,  or  affiliated  by 
corporate  control  or  common  corporate 
control,  with  another  company. 

(2)  Related  or  affiliated  by  common 
ownership  or  affiliated  by  corporate  control 
or  common  corporate  control.  The  term 
means  controlling,  controlled  by,  or  under 
common  control  with,  another  company. 

(c)  Clear  and  conspicuous.  (1)  In  general. 
The  term  means  that  a  notice  is  reasonably 
understandable  and  is  designed  to  call 
attention  to  the  nature  and  significance  of  the 
information  it  contains. 

(2)  Examples,  (i)  Reasonably 
understandable.  A  company  makes  its  notice 
reasonably  understandable  if  it: 

(A)  Presents  the  information  in  the  notice 
in  clear  and  concise  sentences,  paragraphs, 
and  sections; 

(B)  Uses  short  explanatory  sentences  or 
bullet  lists  whenever  possible; 

(C)  Uses  definite,  concrete,  everyday  words 
and  active  voice  whenever  possible; 

(D)  Avoids  multiple  negatives; 

(E)  Avoids  legal  £uid  highly  technical 
business  terminology  whenever  possible;  and 
(F)  Avoids  explanations  that  are  imprecise 
and  are  readily  subject  to  different 
interpretations. 

(ii)  Designed  to  call  attention.  A  company 
designs  its  notice  to  call  attention  to  the 
nature  and  significance  of  the  information  it 
contains  if  it: 

(A)  Uses  a  plain-language  heading  to  call 
attention  to  the  notice; 

(B)  Uses  a  typeface  and  type  size  that  are 
easy  to  read; 

(C)  Provides  wide  margins  and  ample  line 
spacing; 

(D)  Uses  boldface  or  italics  for  key  words; 
and 

(E)  In  a  form  that  combines  the  company's 
notice  with  other  information,  uses 
distinctive  type  sizes,  styles,  and  graphic 
devices,  such  as  shading  or  sidebars. 

(iii)  Notice  on  a  web  page.  If  a  company 
provides  a  notice  on  a  web  page,  the 
company  designs  its  notice  to  call  attention 
to  the  nature  and  significance  of  the 
information  it  contains  if  the  company: 


(A)  Places  either  the  notice,  or  a  link  that 
connects  directly  to  the  notice  and  that  is 
labeled  appropriately  to  convey  the 
importance,  nature,  and  relevance  of  the 
notice,  on  a  page  that  consumers  access 
often,  such  as  a  page  on  which  transactions 
are  conducted; 

(B)  Uses  text  or  visual  cues  to  encourage 
scrolling  down  the  page  if  necessary  to  view 
the  entire  notice;  and 

(C)  Ensures  that  other  elements  on  the  web 
page  (such  as  text,  graphics,  links,  or  sound) 
do  not  detract  attention  from  the  notice. 

(d)  Communication  includes  any  written 
and  oral  communication.  It  also  includes  an 
electronic  communication  to  a  consumer,  if 
the  consumer  agrees  to  receive  the 
communication  electronically. 

(e)  Company  means  any  corporation, 
limited  liability  company,  business  trust, 
general  or  limited  partnership,  association,  or 
similar  organization. 

(f)  Consumer  means  an  individual. 

(g)  Consumer  report.  (1)  In  general.  The 
term  means  any  written,  oral,  or  other 
communication  of  any  information  by  a 
consumer  reporting  agency  bearing  on  a 
consumer's  credit  worthiness,  credit 
standing,  credit  capacity,  character,  general 
reputation,  personal  characteristics,  or  mode 
of  living  which  is  used  or  expected  to  be 
used  or  collected  in  whole  or  in  part  for  the 
purpose  of  serving  as  a  factor  in  establishing 
th3  consumer's  eligibility  for: 

(i)  Credit  or  insurance  to  be  used  primarily 
for  personal,  family,  or  household  purposes; 

(ii)  Employment  purposes;  or 

(iii)  Any  other  purpose  authorized  under 
section  604  of  the  Act  (15  U.S.C.  1681b). 

(2)  Exclusions.  The  term  does  not  include: 

(i)  Any  report  containing  information 
solely  as  to  transactions  or  experiences 
between  the  consumer  and  the  person 
making  the  report; 

(ii)  Any  communication  of  transaction  or 
experience  information  among  affiliates; 

(iii)  Any  communication  among  affiliates 
of  opt  out  information  if  the  conditions  in 
sections  4  through  9  are  satisfied; 

(iv)  Any  authorization  or  approval  of  a 
specific  extension  of  credit  directly  or 
indirectly  by  the  issuer  of  a  credit  card  or 
similar  device; 

(v)  Any  report  in  which  a  person  who  has 
been  requested  by  a  third  party  to  make  a 
specific  extension  of  credit  directly  or 
indirectly  to  a  consumer  conveys  his  or  her 
decision  with  respect  to  such  request,  if  the 
third  party  advises  the  consumer  of  the  name 
and  address  of  the  person  to  whom  the 
request  was  made,  and  the  person  makes  the 


disclosures  to  the  r:onsumer  required  under 
section  615  of  the  Act  (15  U.S.C   1681m);  or 

(vi)  A  communication  described  in  section 
603(o)  of  the  Act  (15  U.S.C.  1681a(o)| 

(h)  Consumer  reporting  agency  means  any 
person  which,  for  monetarv  fees,  dues  or  on 
a  cooperative  nonprofit  basis,  regularly 
engages  in  whole  or  in  part  in  the  practit  e 
of  assembling  or  evaluating  consumer  credit 
information  or  other  information  on 
consumers  for  the  purpose  of  furnishing 
consumer  reports  to  third  parties,  and  which 
uses  any  means  or  facility  of  interstate 
commerce  for  the  purpose  of  preparing  or 
furnishing  consumer  reports. 

(i)  Control  of  a  company  means: 

(1)  Ownership,  control,  or  power  to  vote  25 
percent  or  more  of  the  outstanding  shares  of 
any  class  of  voting  security  of  the  company, 
directly  or  indirectly,  or  acting  through  one 
or  more  other  persons; 

(2)  Control  in  any  manner  over  the  election 
of  a  majority  of  the  directors,  trustees,  or 
general  partners  (or  individuals  exercising 
similar  functions)  of  the  companv:  or 

(3)  The  power  to  exercise,  directly  or 
indirectly,  a  controlling  influence  over  the 
management  or  policies  of  the  companv. 

(j)  Opt  out  means  a  direction  by  a 
consumer  that  a  company  not  communicate 
opt  out  information  about  the  consumer  to 
one  or  more  of  its  affiliates. 

(k)  Opt  out  information  means  information 
that: 

(1)  Bears  on  a  consumer's  credit 
worthiness,  credit  standing,  credit  capacity. 
character,  general  reputation,  personal 
characteristics,  or  mode  of  living; 

(2)  Is  used  or  expected  to  be  used  or 
collected  in  whole  or  in  part  to  serve  as  a 
factor  in  establishing  the  consumer's 
eligibility  for  credit  or  another  purpo;-       sted 
in  section  604  of  the  Act  (15  U.S.C.  1(   .io); 
and 

(3)  Is  not  a  report  containing  information 
solely  as  to  transactions  or  experiences 
between  the  consumer  and  the  person 
reporting  or  communicating  the  information. 

(1)  Person  means  any  individual, 
partnership,  corporation,  trust,  estate, 
cooperative,  association,  government  or 
governmental  subdivision  or  agency,  or  other 
entity. 

4.  Communication  of  opt  out  information  to 
affiliates 

A  company's  communication  to  its 
affiliates  of  opt  out  information  about  a 
consumer  is  not  a  consumer  report  if: 
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(d)  The  companv  has  provided  the 
consumer  with  an  opt  out  notice, 

(b)  The  company  has  given  the  (  onsumer 
d  reasonable  opportunity  and  means,  betort- 
the  companv  communicates  the  infcirmation 
to  its  affiliates,  to  opt  out:  and 

(c)  The  consumer  has  not  opted  out. 

5  Contents  of  opt  out  notice 

(a)  In  general  An  opt  out  notice  must  be 
clear  and  conspicuous,  and  must  accurntelv 
explain; 

(1)  The  categories  of  opt  out  information 
about  the  consumer  that  a  companv 
communicates  to  its  affiliates; 

(2)  The  categories  of  affiliates  to  which  the 
company  communicates  the  information, 

(3)  The  consumer's  ability  to  opt  out,  and 

(4)  A  reasonable  means  for  the  c;onsumer 
to  opt  out. 

(b)  Future  communications.  A  company's 
notice  may  describe 

(1)  Categories  of  opt  out  information  about 
the  consumer  that  tne  company  resen.es  the 
right  to  r  ommunuate  to  its  dffiliate.s  in  the 
future  but  does  not  ..urrentlv  i  ommunii  ate. 
and 

(2)  Categories  of  affiliates  to  which  the 
companv  reserves  the  right  in  the  future  to 
communicate,  but  to  whit  h  the  compaiu 
does  not  currently  communicate,  npt  nut 
information  about  the  (  onsumer 

(c)  Partial  opt  out.  A  company  mav  allow 
a  consumer  to  select  certain  opt  out 
information  or  certain  affiliates,  with  respect 
to  which  the  consumer  wishes  to  opt  out. 

(dl  E.xamples  ofratevones  at  information 
that  a  companv  <  ommunirates.  (1)  A 
companv  satisfai;torily  explains  the 
categories  of  opt  out  Information  that  it 
communicates  to  affiliates  if  the  company 
lists  the  categories  in  paragraph  (d)(2)  of  this 
section,  as  applicable,  and  examples  to 
Illustrate  the  types  of  information  in  each 
category   These  examples  may  include  those 
in  paragraph  ld](3)  of  this  section,  if 
applit;able, 

(2)  Categories  of  opt  out  information  mav 
include  information; 

(i)  From  a  consumer's  application; 

(ill  From  a  consumer  credit  report; 

(iii)  Obtained  by  verifying  representations 
made  bv  a  consumer;  or 

(iv)  Provided  by  another  person  regarding 
its  employment,  t  redit.  or  other  relationship 
with  a  consumer 

(3)  Examples  of  information  within  a 
category  listed  in  paragraph  (d)(2)  include  a 
consumer's: 

(i)  Income; 

(ii)  Credit  score  or  credit  history  with 
others; 
(iii)  Open  lines  of  credit  with  others: 


(ivl  Employment  history  with  others; 

(y|  .Marital  status,  and 

|vi)  MedK;al  history 

(41  .\  company  that  communicates  or 
reserves  the  right  to  communicate 
individually  identifiable  health  information 
(ds  described  in  section  n71(6)(B)  of  the 
Social  .Security  .^ct  (42  U.S.C.  1320d(6)(B|) 
satisfactorily  describes  this  type  of 
information,  if  it  provides  illustrative 
examples  of  the  health  information  it 
r  ommunicates  or  reserv  j:  the  right  to 
communicate, 

(e)  Examples  of  categories  of  affiliates.  (1) 
.A  companv  satisfactorily  categorizes  the 
affiliates  to  which  it  communicates  opt  out 
information  if  it  lists  the  categories  in 
paragraph  (e)(2)  of  this  section,  as  applicable. 
and  examples  to  illustrate  the  types  of 
affiliates  m  each  category. 

(2)  Categories  of  affiliates  may  include: 

(ij  Financial  service  providers,  followed  by 
illustrative  examples  such  as  mortgage 
bankers,  sei  uritios  broker-dealers,  and 
insurance  agents,  and 

III]  Non-financidl  companies,  followed  by 
illustrative  examples  such  as  retailers, 
magazine  publishers,  airlines,  and  direct 
marketers;  and 

dill  Others,  followed  bv  examples  such  as 
nonprnfit  organizations, 

(tl  Sample  notice  A  sample  notic  e  is 
included  in  set.tion  12. 

6  Reasiinat'le  opportunity  to  opt  out 

Id)  In  general  A  company  provides  a 
reasonable  opportunity  to  opt  out  if  it 
provides  d  reasonable  period  of  time 
following  the  delivery  of  the  opt  out  notice 
for  the  consumer  to  opt  out. 

(b)  Esumple-i  of  reasonable  periods  of  time 
for  different  means  of  deliver,-:  (1)  fn  person. 
A  company  hdnd-<leliyers  an  opt  out  notice 
to  the  consumer  and  provides  at  least  30  days 
from  the  date  it  delivered  the  notice, 

(2)  Bv  mail.  A  company  mails  an  opt  out 
notit;e  to  a  consumer  and  provides  at  least  30 
days  from  the  date  it  mailed  the  notice, 

(3)  Bv  electronic  means  A  company 
notifies  the  consumer  electronically  and 
provides  at  least  30  days  after  the  date  that 
the  consumer  acknowledges  receipt  of  the 
electronic  notice, 

(c)  Continuing  opportunity  to  opt  out.  A 
consumer  mav  opt  out  at  any  time, 

"   l\riisiinat>lf  means  ol  opting  out 

(dl  l.eniTdl  rule  A  company  provides  a 
consumer  with  a  reasonable  means  of  opting 
out  if  It  proviiies  a  reasonably  convenient 
method  to  opt  out 

(b)  Reason<iblv  lonvenient  methods 
Examples  of  reasonabU  ( unvenienl  methods 
include: 


(1 )  Designating  check-off  boxes  in  a 
prominent  position  on  the  relevant  forms 
included  with  the  opt  out  notice; 

(2)  Including  a  reply  form  that  includes  the 
address  to  which  the  form  should  be  mailed, 
together  with  the  opt  out  notice; 

(3)  Providing  an  electronic  means  to  opt 
out.  such  as  a  form  that  can  be  electronically 
mailed  or  a  process  at  the  company's  web 
site,  if  the  consumer  agrees  to  the  electronic 
delivery  of  information;  or 

(4]  Providing  a  toll-free  telephone  number 
that  consumers  may  call  to  opt  out. 

(c)  Methods  not  reasonably  convenient. 
Ejcamples  of  methods  that  are  not  reasonably 
convenient  include: 

(1)  Requiring  a  consumer  to  write  his  or 
her  own  letter  to  a  company;  or 

(2)  Referring  in  a  revised  notice  to  a  check- 
off box  that  a  company  included  with  a 
previous  notice  but  that  the  company  does 
not  include  with  the  revised  notice, 

(d)  Requiring  specific  means  of  opting  out. 
A  company  may  require  each  consumer  to 
opt  out  through  a  specific  means,  as  long  as 
that  means  is  reasonable  for  that  consumer. 

8  Delivery  of  opt  out  notices 

(a)  In  general  A  company  must  deliver  an 
opt  out  notice  so  that  each  consumer  can 
reasonably  be  expected  to  receive  actual 
notice  in  writing  or.  if  the  consumer  agrees, 
electronically, 

(b)  Examples  of  expectation  of  actual 
notice  (1)  A  company  may  reasonably  expect 
that  a  consumer  will  receive  actual  notice  if 
it: 

(i)  Hand-delivers  a  printed  copy  of  the 
notice  to  the  consumer; 

(ii)  Mails  a  printed  copy  of  the  notice  to 
the  last  known  mailing  address  of  the 
consumer;  or 

(iii)  For  the  consumer  who  conducts 
transactions  electronically,  posts  the  notice 
on  its  electronic  site  and  requires  the 
consumer  to  acknowledge  receipt  of  the 
notice  as  a  necessary  step  to  obtaining  a 
particular  product  or  service; 

(2)  A  company  may  nof  rea.sonably  expect 
that  a  consumer  will  receive  actual  notice  if 
It; 

(i)  Only  posts  a  sign  in  its  branch  or  office 
or  generally  publishes  advertisements 
presenting  its  notice;  or 

(ii)  Sends  the  notice  via  electronic  mail  to 
a  consumer  who  does  not  obtain  a  product 
or  service  from  the  company  electronically, 

(c)  Oral  description  insufficient.  A 
companv  may  not  provide  an  opt  out  notice 
solely  through  an  oral  explanation  of  the 
notice,  either  in  person  or  over  the  telephone. 
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(d)  Retention  or  accessibility.  (1)  In  general. 
A  company  clearly  discloses  the  consumer's 
opportunity  to  opt  out  if  it  provides  an  opt 
out  notice  so  that  it  can  be  retained  or 
obtained  at  a  later  time  by  the  consumer  in 
writing  or.  if  the  consumer  agrees, 
electronically, 

(2)  Examples  of  retention  or  accessibility. 
A  company  provides  the  notice  so  that  it  can 
be  retained  or  obtained  at  a  later  time  if  the 
company: 

(i)  Hand-delivers  a  printed  copy  of  the 
notice  to  the  consumer; 

(ii)  Mails  a  printed  copy  of  the  notice  to 
the  last  known  address  of  the  consumer  upon 
request  of  the  consumer;  or 

(iii)  Makes  the  company's  current  notice 
available  on  a  web  site  (or  a  link  to  another 
web  site)  for  the  consumer  who  obtains  a 
product  or  service  electronically  amd  who 
agrees  to  receive  the  notice  at  the  web  site, 

(e)  Joint  notice  with  affiliates.  A  company 
may  provide  a  joint  notice  with  one  or  more 
affiliates  as  long  as  the  notice  identifies  each 
person  providing  it  and  is  accurate  with 
respect  to  each. 

(f)  Joint  relationships.  (1)  In  general.  If  two 
or  more  consumers  jointly  obtain  a  product 
or  service  from  a  creditor  or  other  company 
(joint  consumers),  the  following  principles 
apply: 

(i)  The  company  may  provide  a  single 
notice  to  all  of  the  joint  consumers. 

(ii)  Any  of  the  joint  consumers  has  the 
opportunity  to  opt  out. 

(iii)  The  company  may  treat  an  opt  out 
direction  by  a  joint  consumer  either  as: 

(A)  Applying  to  all  of  the  joint  consumers; 
or 

(B)  Applying  to  that  particular  joint 
consumer, 

(iv)  The  company  must  explain  in  its  opt 
out  notice  which  of  the  two  policies  set  forth 
in  paragraph  (f)(l)(iii)  of  this  section  it  will 
follow, 

(v)  If  the  company  follows  the  policy  set 
forth  in  paragraph  (f)(1)(iii)(B)  of  this  section, 
by  treating  the  opt  out  of  a  joint  consumer 
as  applying  to  that  particular  joint  consumer, 
the  company  must  also  permit: 

(A)  A  joint  consumer  to  opt  out  on  behalf 
of  other  joint  consumers;  and 

(B)  One  or  more  joint  consumers  to  notify 
the  company  of  their  opt  out  directions  in  a 
single  response, 

(vi)  A  company  may  not  require  all  joint 
consumers  to  opt  out  before  it  implements 
any  opt  out  direction, 

(vii)  If  a  company  receives  an  opt  out  by 
a  particular  joint  consumer  that  does  not 
apply  to  the  others,  the  company  may 
disclose  information  about  the  others  as  long 


as  no  information  is  disclosed  about  the 
consumer  who  opted  out, 

(2)  Example.  If  consumers  A  and  B,  who 
have  different  addresses,  have  a  joint  account 
with  a  creditor  and  arrange  for  the  creditor 
to  send  statements  to  A's  address,  the 
creditor  may  do  any  of  the  following,  but  it 
must  explain  in  its  opt  out  notice  which  opt 
out  policy  the  creditor  will  follow.  The 
creditor  may  send  a  single  opt  out  notice  to 
A's  address  and: 

(i)  Treat  an  opt  out  direction  by  A  as 
applying  to  the  entire  account.  If  the  creditor 
does  so  and  A  opts  out.  the  creditor  may  not 
require  B  to  opt  out  as  well  before 
implementing  A's  opt  out  direction. 

(ii)  Treat  A's  opt  out  direction  as  applying 
to  A  only.  If  the  creditor  does  so.  it  must  also 
permit: 

(A)  A  and  B  to  opt  out  for  each  other;  and 

(B)  A  and  B  to  notify  the  creditor  of  their 
opt  out  directions  in  a  single  response  (such 
as  on  a  single  form)  if  they  choose  to  give 
separate  opt  out  directions. 

(iii)  If  A  opts  out  only  for  A,  and  B  does 
not  opt  out.  the  creditor  may  disclose  opt  out 
information  only  about  B.  and  not  about  A 
and  B  jointly. 

9.  Revised  opt  out  notice 

If  a  company  has  provided  a  consumer 
with  one  or  more  opt  out  notices  and  plans 
to  communicate  opt  out  information  to  its 
affiliates  about  the  consumer  other  than  as 
described  in  those  notices,  the 
communication  will  not  be  a  "consumer 
report  "  if  the  company  provides  the 
consumer  with  a  revised  opt  out  notice  that 
complies  with  sections  4  through  8. 

10.  Time  by  which  opt  out  must  be  honored 

If  a  company  provides  a  consumer  with  an 
opt  out  notice  and  the  consumer  opts  out,  the 
company  must  comply  with  the  opt  out  as 
soon  as  reasonably  practicable  after  the 
company  receives  it. 

11.  Duration  of  opt  out 

An  opt  out  remains  effective  until  revoked 
by  the  consumer  in  writing  or  electronically, 
as  long  as  the  consumer  continues  to  have  a 
relationship  with  the  company.  If  the 
consumer's  relationship  with  the  company 
terminates,  the  opt  out  will  continue  to  apply 
to  this  information.  However,  a  new  notice 
and  opportunity  to  opt  out  must  be  provided 
if  the  consumer  establishes  a  new 
relationship  with  the  company. 

12.  Sample  notice 

This  section  contains  a  sample  notice,  A 
company  may  use  applicable  examples  in 
this  sample  to  provide  disclosures  to 


consumers  about  the  sharing  of  information 
with  its  affiliates. 

Notice  of  Your  Opportunity  To  Opt  Out  of 
Information  Sharing  With  Our  Affiliates 

Information  we  can  share  with  our  atfihates 
about  you — unless  you  tell  us  not  to 

What  Information:  Unless  you  tell  us  not 
to.  [Company]  may  share  with  our  affiliated 
companies  information  about  you.  including; 

•  Information  we  obtain  from  your 
application,  such  as  [provide  illustrati\e 
examples,  such  as  "your  income"  or  "your 
marital  status"]; 

•  Information  we  obtain  from  a  consumer 
report,  such  as  [provide  illustrative 
examples,  such  as  "your  credit  score  or  credit 
history"]; 

•  Information  we  obtain  to  verify 
representations  made  by  you,  such  as 
(provide  illustrative  examples,  sue  h  as  "your 
open  lines  of  credit"];  and 

•  Information  we  obtain  from  a  person 
regarding  its  employment,  credit,  or  other 
relationship  with  you,  such  as  [provide 
illustrative  examples,  such  as  "your 
employment  history"). 

Shared  With  Whom:  Our  affiliated 
companies  who  may  receive  this  information 
are; 

•  Financial  service  providers.  suc:h  as 
[provide  illustrative  examples,  such  as 
"mortgage  lenders  or  brokers"]; 

•  Non-financial  companies,  such  as 
[provide  illustrative  examples,  such  as 
"retailers,  direct  marketers,  airlines,  and 
publishers"];  and 

•  Others  [pro\ide  illustrative  examples, 
such  as  "nonprofit  organizations  "1. 

How  to  tell  us  not  to  share  this  information 
with  our  affiliated  companies 

If  you  prefer  that  we  not  share  this 
information  with  our  affiliated  companies, 
you  may  direct  us  not  to  share  this 
information  by  doing  the  following  [insert 
one  or  more  of  the  reasonable  means  of 
opting  out  listed  below*];  [call  us  toll  free  al 
{insert  toll  free  number}];  or  [visit  our  web 
site  at  {insert  web  site  address}  and  {pro\  ide 
further  instructions  on  how  to  use  the  web 
site  option}];  or  [e-mail  us  at  {insert  the  e- 
mail  address}];  or  [fill  out  and  tear  off  the 
bottom  of  this  sheet  and  mail  to  the  address 
shovN'n  there];  or  [check  the  appropriate  box 
on  the  attached  form 


*  If  the  company  is  using  its  web  site  or  an  e-mail 
address  as  the  only  method  by  which  a  consumer 
may  opt  out,  the  consumer  must  agree  to  the 
electronic  delivery  of  information. 
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(attach  form};  and  mail  to  the  following 
address:  (insert  address}]. 

Note:  Your  direction  in  this  paragraph 
covers  certain  information  about  you  that  we 
might  otherwise  share  with  our  affiliated 
companies.  We  mav  share  other  information 
about  vou  with  our  affiliated  companies  as 
permitted  by  law 

Bv  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretan-. 
[FR  Doc  00-^2391  Filed  12-21-00;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

37  CFR  Parts  1  and  104 
RIN0651-AB22 

Legal  Processes 

agency:  Office  of  the  General  Counsel. 
United  States  Patent  and  Trademark 
Office.  Commerce. 
ACTION:  Proposed  rule. 


SUMMARY:  The  United  States  Patent  and 
Trademark  Office  proposes  rules 
relating  to  civil  actions  and  claims 
involving  the  Office.  Specifically,  the 
rules  will  provide  procedures  for  service 
of  process,  for  obtaining  Office 
documents  and  employee  testimony,  for 
indemnifying  employees,  and  for 
making  a  claim  against  the  Office  under 
the  Federal  Tort  Claims  Act. 
DATES:  Submit  comments  on  or  before 
lanuary  22,  2001. 
ADDRESSES:  Send  all  comments: 

1  Electronically  to 
"PBORulemaking@uspto.gov",  Subject: 
"Legal  Process  Rules": 

2.  Bv  mail  to  Director  of  the  United 
States  Patent  and  Trademark  Office,  Box 
8,  Washington.  DC  20231.  ATTN:  Legal 
Process  Rules;  or 

3.  By  facsimile  to  703-305-9373. 
ATTN:  Legal  Process  Rules. 

A  copy  of  any  comments  regarding 
the  information  collection  requirements 
may  instead  be  sent  to  the  Office  of 
Information  and  Regulator*-  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  725  17th 
Street,  N'W.,  Room  10235,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Torczon,  703-305-9035. 
SUPPLEMENTARY  INFORMATION: 

Comment  format 

The  Office  prefers  to  receive 
comments  in  electronic  form,  either  via 
the  Internet  or  on  a  3'  4  inch  diskette. 


C^omments  submitted  in  electronic  form 
should  be  submitted  as  ASCII  text. 
Special  characters  and  encryption 
should  not  be  used. 

Background 

The  Patent  and  Trademark  Office 
Efficiency  Act  (PTOEA)  (Public  Uw 
106-113.  113  Stat.  1501A-572  (1999)) 
reestablished  the  Patent  and  Trademark 
Office  as  the  United  States  Patent  and 
Trademark  Office,  a  performance-based 
organization  with  responsibility  for  its 
own  operations  Consequently,  the 
Office  has  responsibility  for  many 
functions  formerly  provided  by  the 
Department  of  Commerce.  The  rules 
proposed  in  this  notice  adopt  the 
substance  and  scope  of  the  existing 
Department  of  Commerce  rules,  but 
where  possible  the  proposed  rules  have 
been  streamlined  and  tailored  to  reflect 
the  practices  of  the  Office  and  its 
constituencies  These  proposed  rules 
have  been  organized  into  a  single  part 
for  convenience. 

General  Provisions 

The  general  provisions  supply 
definitions,  addresses,  and  a  rule  waiver 
provision  that  are  generally  applicable 
to  the  rules  in  this  part.  Filing  of  a 
petition  to  waive  a  rule  will  not  in  itself 
stay  any  action  required  of  the 
petitioner  Section  1.17(h)  of  title  37  of 
the  Code  of  Federal  Regulations  is 
amended  to  provide  for  a  petition  fee. 

Service  of  Process 

The  Patent  and  Trademark  Office  had 
rules  for  the  service  of  process.  37  CFR 
part  15  (1996).  In  recent  years,  however, 
the  Patent  and  Trademark  Office  instead 
relied  on  the  rules  of  the  Department  of 
Commerce.  15  CFR  part  15,  subpart  A, 
which  were  substantially  the  same  as 
the  former  Patent  and  Trademark  Office 
rules.  The  Office  will  again  issue  its 
own  rules  to  tailor  the  rules  to  the 
specific  practices  of  the  Office  and  to 
simplify  the  structure  of  the  rules.  The 
proposed  rules  ensure  that  service 
intended  for  the  Office  and  its 
employees  will  be  properly  handled. 

When  the  Office  accepts  service  of 
process  for  an  employee  in  an  official 
capacity,  the  Marshal's  or  server's  return 
of  service  form  or  receipt  for  registered 
or  certified  mail  should  be  endorsed 
with  the  following  statement:  "Service 
accepted  in  official  capacity  only."  The 
Office  will  not  accept  service  for  an 
employee  in  his  or  her  individual 
capacity 

Employee  Testimony  and  Production  of 
Documents 

The  Patent  and  Trademark  Office  had 
rules  for  employee  testimony  and 


document  production.  37  CFR  part  15a 
(1996).  Those  rules  were  specifically 
tailored  to  the  practices  of  the  Patent 
and  Trademark  Office  and  reflected  case 
law  regarding  the  quasi-judicial  nature 
of  many  Patent  and  Trademark  Office 
employees'  positions.  Western  Elec.  Co. 
V.  Piezo  Technology.  Inc..  860  F.2d  428, 
431,  8  USPQ2d  1853,  1856  (Fed.  Cir. 
1988).  The  Patent  and  Trademark  Office 
subsequently  relied  on  Department  of 
Commerce  rules.  15  CFR  part  15, 
subpart  B.  The  Commerce  rules 
materially  differ  from  the  former  Patent 
and  Trademark  Office  rules  in  two 
respects.  First,  the  Department  of 
Commerce  rules  do  not  address  specific 
and  recurrent  problems  associated  with 
taking  testimony  from  quasi-judicial 
officials  at  the  Patent  and  Trademark 
Office.  Second,  the  Department  of 
Commerce  rules  include  former 
employees  within  their  scope.  The 
Office  will  again  issue  its  own  rules 
tailored  to  the  practices  of  the  Office, 
but  will  follow  the  example  of  the 
Department  of  Commerce  in  including 
former  employees  within  the  scope  of 
the  rules  (§104.2). 

The  inclusion  of  former  employees 
within  the  scope  of  the  rules  is 
appropriate  since,  in  many  cases,  the 
rules  serve  to  preserve  privileges  of  the 
Office.  The  Office's  privileges  are  not 
waived  simply  because  an  employee 
leaves  the  Office.  Moreover,  testimony 
by  former  employees  may  raise  other 
legal  issues  that  might  be  avoided  or 
resolved  if  the  Office  is  involved  early 
in  the  process.  Cf.  Friedman  v.  Lehman. 
40  USPQ2d  1206  (D.D.C.  1996) 
(affirming  a  sanction  against  a  former 
Patent  and  Trademark  Office  employee 
for  testifying  about  a  patent  on  which  he 
had  worked).  The  scope  of  this  subpart 
has  been  defined  to  exclude 
(§  104.21(b))  testimony  unrelated  to 
official  business  and,  for  former 
employees,  expert  testimony  that  is  not 
likely  to  involve  an  Office  privilege.  The 
exception  for  expert  testimony  by 
former  employees  is  based  on  the 
policies  of  18  U.S.C.  207(a)(1)  and  (j)(6), 
but  the  scope  of  the  exception  is  not  the 
same  as  the  scope  of  this  criminal 
statute.  The  exception  has  no  effect  on 
the  scope  of  the  criminal  statute  or  the 
disciplinary  rules.  Cf.  37  CFR  10.111; 
Friedman,  supra. 

The  former  Patent  and  Trademark 
Office  rules  listed  questions  that 
employees  would  not  be  authorized  to 
answer  because  the  questioning  would 
be  impermissibly  directed  to 
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discovering  the  mental  processes  or 
expertise  of  a  quasi-judicial  official.  37 
CFR  15a.6(b)  (1996),  These  questions 
included: 

(1)  Information  about  that  employee's: 
(i)  Background. 

(ii)  Expertise, 

(iii)  Qualifications  to  examine  or 

otherwise  consider  a  particular 

patent  or  trademark  application, 
(iv)  Usual  practice  or  whether  the 

employee  followed  a  procedure  set 
I    out  in  any  Office  manual  of  practice 

in  a  particular  case, 
(v)  Consultation  with  another  Office 

employee, 
(vi)  Understanding  of: 

(A)  A  patented  invention,  an 
invention  sought  to  be  patented,  or 
patent  application,  patent, 
reexamination  or  interference  file. 

(B)  Prior  art. 

(C)  Registered  subject  matter,  subject 
matter  sought  to  be  registered,  or  a 
trademark  application,  registration, 
cancellation,  opposition, 
interference,  or  concurrent  use  file. 

(D)  Any  Office  manual  of  practice. 

(E)  Office  regulations. 

(F)  Patent,  trademark,  or  other  law. 

(G)  The  responsibilities  of  another 
Office  employee. 

(vii)  Reliance  on  particular  facts  or 
arguments. 

(2)  To  inquire  into  the  manner  in  and 

extent  to  which  the  employee 
considered  or  studied  material  in 
performing  the  quasi-judicial 
function. 

(3)  To  inquire  into  the  bases,  reasons, 

mental  processes,  analyses,  or 
conclusions  of  that  Office  employee 
in  performing  the  quasi-judicial 
function. 
While  all  of  these  prohibitions  remain 
valid,  they  are  necessarily  incomplete 
because  it  would  be  impossible  to  list 
every  kind  of  question  that  would  be 
considered  impermissible  imder  the 
case  law.  For  instance,  in  Western 
Electric,  fact  questions  were  also 
deemed  impermissible  because  they 
were  "disruptive  of  the  decisionmaking 
process  and  thereby  interfere  with  the 
PTO's  administrative  functions"  and 
also  because  they  were  inherently 
prejudicial.  860  F.2d  at  432-33,  8 
USPQ2d  at  1857,  Consequently,  rather 
than  codify  an  incomplete  list  of 
impermissible  questions,  the  Office  will 
rely  on  the  case  law  and  this  notice  as 
its  basis  for  declining  to  authorize 
testimony  in  response  to  impermissible 
questions.  The  (Dffice  will  not  authorize 
testimony  on  the  validity  or 
enforceability  of  a  patent  or  registered 
trademark. 

The  proposed  rules  require  an 
employee  who  receives  a  subpoena  to 


forward  the  subpoena  to  the  General 
Counsel  immediately  (§  104.23(a)).  The 
General  Counsel  will  determine  the 
extent  to  which  the  employee  will 
comply  with  the  subpoena.  The  General 
Counsel  may  instruct  the  employee, 
orally  or  in  writing,  not  to  give 
testimony  or  produce  documents. 

The  proposed  rules  require 
(§  104.23(c)(3))  that  an  affidavit 
accompany  the  subpoena  to  assist  the 
General  Counsel  in  making  an  informed 
decision  regarding  whether  testimony  or 
the  production  of  a  document  should  be 
authorized.  The  General  Counsel  may 
consult  or  negotiate  with  an  attorney  for 
a  party,  or  with  the  party  if  not 
represented  by  an  attorney,  to  refine  or 
limit  a  demand  so  that  compliance  is 
less  burdensome  or  to  obtain 
information  necessary  to  determine 
whether  to  authorize  testimony  or 
produce  documents. 

Whenever,  in  any  proceeding 
involving  the  United  States,  a  request  is 
made  by  an  attorney  representing  or 
acting  imder  the  authority  of  the  United 
States,  the  General  Counsel  will  make 
all  necessary  arrangements  for  the 
employee  to  give  testimony  on  behalf  of 
the  United  States  (§  104.25(a)(2)).  Where 
appropriate,  the  General  Counsel  may 
require  reimbursement  to  the  Office  of 
the  expenses  associated  with  an 
employee  giving  testimony  on  behalf  of 
the  United  States, 

The  proposed  rules  on  production  of 
documents  (especially  §  104.29)  do  not 
affect  rights  under,  and  procedures 
governing  public  access  to  records 
pursuant  to,  the  Freedom  of  Information 
Act  (5  U.S.C.  552),  the  Privacy  Act  (5 
U.S.C.  552a),  or  the  Trade  Secrets  Act 
(18  U.S.C.  1905).  Moreover,  die 
proposed  rules  in  this  subpart  do  not 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  by  any  party 
against  the  United  States. 

Employee  Indemnification 

The  Patent  and  Trademark  Office 
operated  under  Department  of 
Commerce  rules  for  employee 
indemnification,  15  CFR  part  15, 
subpart  D.  The  Office  will  issue  its  own 
rules  to  tailor  the  rules  to  the  specific 
practices  of  the  Office  and  to  simplify' 
the  structiu-e  of  the  rules.  Essentially, 
the  Office  adopts  the  requirements  of 
the  lead  agency,  the  Department  of 
Justice  (28  CFR  part  14),  for  filing 
requests  for  indemnification. 

Federal  Tort  Claims  Act  Claims 

The  Patent  and  Trademark  Office 
operated  under  Department  of 
Commerce  rules  (15  CFR  part  2)  for 
claims  under  the  Federal  Tort  Claims 
Act  (28  U,S.C.  2672).  The  Office  will 


issue  its  own  rules  to  tailor  the  rules  to 
the  specific  practices  of  the  Office  and 
to  simplify  the  structure  of  the  rules. 

The  Federal  Tort  Claims  Act  provides 
a  limited  waiver  of  the  United  States 
Government's  sovereign  immunity 
contingent,  in  part,  on  submission  of  a 
tort  claim  to  the  affected  agency  for  ?n 
administrative  determination.  "The 
Office  of  the  General  Counsel  will 
record  the  time  and  date  the  claim  was 
received.  The  claim  may  then  be 
forwarded  to  the  business  unit  involved 
in  the  claim  or  another  appropriate 
business  unit  within  the  Office  and 
request  that  an  investigation  be 
conducted.  The  business  unit  will 
conduct  an  investigation,  prepare  a  file, 
obtain  additional  information  as 
necessary-,  and  prepare  a 
recommendation  for  award  or  denial  of 
the  claim.  If  the  amount  of  the  proposed 
award  exceeds  S25,000  (in  which  case, 
approval  by  the  Attorney  General  is 
required),  or  if  consultation  with  the 
Department  of  Justice  is  appropriate  (28 
CFR  14.6),  the  General  Counsel  will 
provide  liaison  with  the  Department  of 
Justice. 

Regulatory  Flexibility  Act 

The  Office's  Acting  General  Counsel 
certified  to  the  Chief  Counsel  for 
Advocacy.  Small  Business 
Administration,  that  the  changes 
proposed  in  this  notice,  if  adopted, 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  5  U.S.C. 
605(b)).  This  rulemaking  substantially 
adopts  rules  in  effect  for  the  Department 
of  Commerce,  but  modifies  the  rules  to 
make  them  more  specific  to  the  United 
States  Patent  and  "Trademark  Office, 
which  in  some  cases  simplifies  the 
structure  of  the  rules.  Since  few- 
proceedings  within  the  scope  of  this 
rulemaking  typically  arise  over  the 
course  of  a  year,  and  since  very-  few 
involve  small  businesses,  the  Office 
anticipates  only  a  slight  impact  on  a 
minimal  number  of  small  businesses 
annually. 

Executive  Order  13132 

Federalism  Assessment 

This  rulemaking  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  13132  (August  4,  1999). 

Executive  Order  12866 

Regulatory  Planning  and  Rp\iew 

This  rulemaking  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866  (September  30. 
1993). 
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Paperwork  Reduction  Act 

This  notice  of  proposed  rulemaking 
contains  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  US.C  3501 
et  seq).  The  Office's  Records  Officer  is 
submitting  an  information  collection 
package  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  of  the  proposed  information 
collections. 

Section  104.4  authorizes  petitions  to 
waive  rules  under  this  part.  Such 
petitions  are  expected  to  be  rare 
(assumed  to  be  one  each  year  for  the 
purposes  of  this  analysis).  Section 
104.12  sets  requirements  for  addressing 
and  forwarding  service  of  process. 
Section  104.23  sets  requirements  for 
addressing  and  explaining  demands  for 
testimony.  Section  104.25  requires 
employees  giving  unauthorized 
testimony  to  provide  written  summary 
of  the  testimony  to  the  General  Counsel. 
Section  104.33  sets  requirements  for 
requesting  indemnification.  Section 
104.42  sets  addressing  requirements  for 
tort  claims. 

The  title,  description,  and  respondent 
description  of  the  information  c:ollection 
is  shown  below  with  an  estimate  of  the 
annual  reporting  burdens.  Included  in 
this  estimate  is  the  time  for  reviewing 
instructions,  gathering,  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  principal  impact  of  the  changes  in 
this  notice  of  proposed  rulemaking  is  to 
tailor  Department  of  Commerce  rules  to 
the  specific  context  of  the  United  States 
Patent  and  Trademark  Office. 

OMB  Sumber:  0651-OOxx. 

Title:  Legal  processes. 

Form  S'umbers:  None. 

Tvpe  of  Review:  New  collection. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions.  Federal 
Government,  and  state,  local,  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
186. 

Estimated  Time  Per  Response:  0.16 
hours. 

Estimated  Total  Annual  Burden 
Hours:  29.2  hours. 

Seeds  and  Uses:  The  information  is 
necessarv  to  settle  claims  under  the 
Federal  tort  Claims  Act  (28  U.S.C. 
2672),  to  indemnif\'  employees  involved 
in  Office-related  litigation  (28  U.S.C. 
part  14),  and  to  determine  whether  and 
how  to  respond  to  litigation  or  to 
requests  for  discovery  involving  the 
Office  or  its  employees. 

Comments  are  invited  on;  (1)  whether 
the  collection  of  information  is 
necessary  for  proper  performance  of  the 


functions  of  the  agency;  (2)  the  accuracy 
(jf  the  agencvs  estimate  of  the  burden; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  respondents. 

Interested  persons  are  requested  to 
send  comments  regarding  these 
information  collections,  including 
suggestions  for  reducing  this  burden,  to 
Richard  Torczon.  c/o  Office  of  the 
General  Counsel.  United  States  Patent 
and  Trademark  Office,  Washington,  DC 
20231,  or  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB.  New 
Executive  Office  Building.  725  17th 
Street,  NW,  Room  10235,  Washington, 
DC  20503.  ATTN:  Desk  Officer  for  the 
United  States  Patent  and  Trademark 
Office. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

List  of  Subjects 

37  CFR  Part  1 

Administrative  practice  and 
procedure.  Claims,  Courts.  Freedom  of 
information.  Inventions  and  patents. 
Tort  claims.  Trademarks. 

37  CFR  Part  104 

Administrative  practice  and 
procedure.  Claims,  Courts.  Inventions 
and  patents,  Tort  claims. 

For  the  reasons  stated  in  the 
preamble,  the  United  States  Patent  and 
Trademark  Office  amends  37  CFR 
chapter  1  as  follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  is  revised  to  read  as  follows: 

Authority:  35  IJ..S.C.  2(b)(2).  un'css 
otherwise  noted. 

2.  Section  1.17  is  amended  by  revising 
paragraph  (h)  to  read  as  follows: 

§1.17    Patent  application  processing  fees. 

***** 

(h)  For  filing  a  petition  to  the 
(]ommissioner  under  one  of  the 
following  sections  which  refers  to  this 
paragraph:  130.00 

«i  1.12 — for  access  to  an  assignment  record. 
§  1.14 — for  access  to  an  application. 
§  1.47 — for  filing  by  other  than  all  the 

inventors  or  h  person  not  the  inventor 

t)  1.5Jle) — to  accord  a  filing  date. 


§  1.59 — for  expungement  and  return  of 

information. 
§  1.84 — for  accepting  color  drawings  or 

photographs. 
§  1.91 — for  entry  of  a  model  or  exhibit. 
§  1.102 — to  make  an  application  special. 
Si  1.103(a) — to  suspend  action  in  an 

application. 
§  1.138(c) — to  expressly  abandon  an 

application  to  avoid  publication. 
§  1.182 — for  decision  on  a  question  not 

specifically  provided  for. 
§  1.183 — to  suspend  the  rules. 
§  1.295 — for  review  of  refusal  to  publish  a 

statutory  invention  registration. 
§  1.313 — to  withdraw  an  application  from 

issue. 
§  1.314 — (o  defer  issuance  of  a  patent. 
§  1.377 — for  review  of  decision  refusing  to 

accept  and  record  payment  of  a 

maintenance  fee  filed  prior  to  expiration 

of  a  patent. 
§  1.378(e) — for  reconsideration  of  decision  on 

petition  refusing  to  accept  delayed 

payment  of  maintenance  fee  in  an 

expired  patent. 
§  1.644(e) — for  petition  in  an  interference. 
§  1.644(0 — for  request  for  reconsideration  of 

a  decision  on  petition  in  an  interference. 
§  1.666(b) — for  access  to  an  interference 

settlement  agreement. 
*5 1.666(c) — for  late  filing  of  an  interference 

settlement  agreement. 
§  1.741(b) — to  accord  a  filing  date  to  an 

application  under  1.740  for  extension  of 

a  patent  term. 
§5.12 — for  expedited  handling  of  a  foreign 

filing  license. 
§  5.15 — for  changing  the  scope  of  a  license. 
§  5.2.5 — for  a  retroactive  license. 
§  104.4 — for  waiver  of  a  rule  in  part  104  of 

this  title. 
***** 

3.  Revise  the  heading  of  subchapter  B 
to  read  as  follows: 

SUBCHAPTER  B— ADMINISTRATION 

4.  Add  part  104  to  subchapter  B  to 
read  as  follows: 

PART  104— LEGAL  PROCESSES 

Subpart  A — General  Provisions 

Sec. 

104.2  Definitions. 

104.3  Address  for  mail  and  service; 
telephone  number. 

104.4  Waiver  of  rules. 

Subpart  B — Service  of  Process 

104. 11  Scope  and  purpose. 

104.12  Acceptance  of  service  of  process. 

Subpart  C — Employee  Testimony  and 
Production  of  Documents  in  Legal 
Proceedings 

104.21     Scope  and  purpose. 

104.23     Demand  for  testimony  or  production 

of  documents. 
104.25     Expert  or  opinion  testimony. 
104.29     Demands  or  requests  in  legal 

proceedings  for  records  protected  by 

confidentiality  statutes. 

Subpart  D— Employee  Indemnification 

104.31     Scope. 
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104.33    Procedure  for  requesting 
indemnification. 

Subpart  E — Tort  Claims 

104.42     Procedure  for  filing  claims. 
104.44     Finality  of  settlement  or  denial  of 

claims. 

Authority:  35  U.S.C.  2(b)(2),  10.  23.  25;  44 
U.S.C.  3101.  except  as  otherwise  noted. 

PART  104— LEGAL  PROCESSES 

Subpart  A — General  Provisions 

§104.2    Definitions. 

Demand  means  a  request,  order,  or 
subpoena  for  testimony  or  documents 
for  use  in  a  legal  proceeding. 

Director  means  the  Director  of  the 
United  States  Patent  and  Trademark 
Office. 

Document  means  any  record,  paper, 
and  other  property  held  by  the  Office, 
including  without  limitation,  official 
letters,  telegrams,  memoranda,  reports, 
studies,  calendar  &d  diary  entries, 
maps,  graphs,  pamphlets,  notes,  charts, 
tabulations,  analyses,  statistical  or 
informational  acciunulations,  any  kind 
of  simimaries  of  meetings  and 
conversations,  film  impressions, 
magnetic  tapes,  and  sound  or 
mechanical  reproductions. 

Employee  means  any  current  or 
former  officer  or  employee  of  the  Office, 
including  any  individual  subject  to  the 
jurisdiction,  supervision,  or  control  of 
the  Office. 

Legal  proceeding  means  any  pretrial, 
trial,  and  posttrial  stages  of  existing  or 
reasonably  anticipated  judicial  or 
administrative  actions,  hearings, 
investigations,  or  similar  proceedings 
before  courts,  commissions,  boards  or 
other  tribimals,  foreign  or  domestic. 
This  phrase  includes  all  phases  of 
discovery  as  well  as  responses  to  formal 
or  informal  requests  by  attorneys  or 
others  involved  in  legal  proceedings. 

Office  means  the  United  States  Patent 
and  Trademark  Office,  including  any 
operating  unit  in  the  United  States 
Patent  and  Trademark  Office,  and  its 
predecessors,  the  Patent  Office  and  the 
Patent  and  Trademark  Office, 

Official  business  means  the 
authorized  business  of  the  Office, 

General  Counsel  means  the  General 
Counsel  of  the  Office. 

Testimony  means  a  statement  in  any 
form,  including  personal  appearances 
before  a  court  or  other  legal  tribunal, 
interviews,  depositions,  telephonic, 
televised,  or  videotaped  statements  or 
any  responses  given  during  discovery  or 
similar  proceedings,  which  response 
would  involve  more  than  the 
production  of  documents,  including  a 
declaration  under  35  U.S.C.  25  or  28 
U.S.C.  1746. 


United  States  means  the  Federal 
Government,  its  departments  and 
agencies,  individuals  acting  on  behalf  of 
the  Federal  Government,  and  parties  to 
the  extent  they  are  represented  by  the 
United  States, 

§  104.3    Address  for  mall  and  service; 
telephone  number. 

(a)  Mail  under  this  part  should  be 
addressed  to  General  Counsel,  United 
States  Patent  and  Trademark  Office, 
P.O.  Box  15667.  Arlington,  VA  22215. 

(b)  Service  by  hand  should  be  made 
during  business  hours  to  the  Office  of 
the  General  Counsel.  Crystal  Park  Two, 
Suite  714,  2121  Crystal  Drive,  Arlington, 
Virginia, 

(c)  The  Office  of  the  General  Counsel 
may  be  reached  by  telephone  at  703- 
305-9035  during  business  hours. 

§  104.4    Waiver  of  rules. 

In  extraordinary  situations,  when  the 
interest  of  justice  requires,  the  General 
Counsel  may  waive  or  suspend  the  rules 
of  this  part,  sua  sponte  or  on  petition  of 
an  interested  party  to  the  Director, 
subject  to  such  requirements  as  the 
General  Counsel  may  impose.  Any 
petition  must  be  accompanied  by  the 
petition  fee  set  forth  in  §  1,1 7(h)  of  this 
title. 

Subpart  B — Service  of  Process 

§104.11    Scope  and  purpose. 

(a)  This  subpart  sets  forth  the 
procedures  to  be  followed  when  a 
summons  or  complaint  is  ser\'ed  on  the 
Office  or  on  the  Director  or  an  employee 
in  his  or  her  official  capacity. 

(b)  This  subpart  is  intended,  and 
should  be  construed,  to  ensure  the 
efficient  administration  of  the  Office 
and  not  to  impede  any  legal  proceeding. 

(c)  This  subpart  does  not  apply  to 
subpoenas,  the  procedures  for  which  are 
set  out  in  subpart  C  of  this  part. 

(d)  This  subpart  does  not  apply  to 
service  of  process  made  on  an  employee 
personally  on  matters  not  related  to 
official  business  of  the  Office  or  to  the 
official  responsibilities  of  the  employee. 

§  104.1 2    Acceptance  of  service  of  process. 

(a)  Any  summons  or  complaint  to  be 
served  in  person  or  by  registered  or 
certified  mail  or  as  otherwise  authorized 
by  law  on  the  Office,  on  the  Director,  or 
on  an  employee  in  his  or  her  official 
capacity,  shall  be  served  as  indicated  in 
§104.3." 

(b)  Any  employee  of  the  Office  ser\'ed 
with  a  summons  or  complaint  shall 
immediately  notify,  and  shall  deliver 
the  summons  or  complaint  to,  the  Office 
of  the  General  Counsel. 

(c)  Any  employee  receiving  a 
summons  or  complaint  shall  note  on  the 


summons  or  complaint  the  date,  hour, 
and  place  of  service  and  whether     r\'ice 
was  by  hand  or  by  mail. 

(d)  When  a  legal  proceeding  is 
brought  to  hold  an  employee  personally 
liable  in  connection  with  an  action 
taken  in  the  conduct  of  official  business, 
rather  than  liable  in  an  official  capacitv, 
the  employee  by  law  is  to  be  served 
personally  with  process.  Service  of 
process  in  this  case  is  inadequate  when 
made  only  on  the  General  Counsel.  An 
employee  sued  personally  for  an  action 
taken  in  the  conduct  of  official  business 
shall  immediately  notify  and  deliver  a 
copy  of  the  summons  or  complaint  to 
the  General  Counsel. 

(e)  An  employee  sued  personally  in 
connection  with  official  business  may 
be  represented  by  the  Department  of 
Justice  at  its  discretion  (28  CFR  50.15 
and  50.16). 

(f)  The  Office  will  only  accept  service 
of  process  for  an  employee  in  the 
employee's  official  capacity. 

Subpart  C — Employee  Testimony  and 
Production  of  Documents  in  Legal 
Proceedings 

§  1 04.21     Scope  and  purpose. 

(a)  This  subpart  sets  forth  the  policies 
and  procedures  of  the  Office  regarding 
the  testimony  of  employees  as  witnesses 
in  legal  proceedings  and  the  production 
or  disclosure  of  information  contained 
in  Office  documents  for  use  in  legal 
proceedings  pursuant  to  a  demand. 

(b)  Exceptions.  This  subpart  does  not 
apply  to  any  legal  proceeding  in  which: 

(1)  An  employee  is  to  testify  regarding 
facts  or  events  that  are  unrelated  to 
official  business;  or 

(2)  A  former  employee  is  to  testify  as 
an  expert  in  connection  with  a 
particular  matter  in  which  the  former 
employee  did  not  participate  personally 
while  at  the  Office. 

§  1 04.23    Demand  for  testimony  or 
production  of  documents. 

(a)  Whenever  a  demand  for  testimony 
or  for  the  production  of  documents  is 
made  upon  an  employee,  the  employee 
shall  immediately  notify  the  General 
Counsel  at  the  telephone  number  or 
addresses  in  §  104.3  and  make 
arrangements  to  send  the  subpoena  to 
the  General  Counsel  promptly. 

(b)  An  employee  may  not  give 
testimony,  produce  documents,  or 
answer  inquiries  from  a  person  not 
employed  by  the  Office  regarding 
testimony  or  documents  subject  to  a 
demand  or  a  potential  demand  under 
the  provisions  of  this  subpart  without 
the  approval  of  the  General  Counsel. 
The  General  Counsel  may  authorize  the 
provision  of  certified  copies  not 
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otherwise  available  under  part  1  of  this 
title  subject  to  payment  of  applicable 
fees  under  §  1.19  of  this  chapter. 
(c)(  1 )  Demand  for  testimony  or 
documents.  A  demand  for  the  testimony 
of  an  employee  under  this  subpart  shall 
be  addressed  to  the  General  Counsel  as 
indicated  in  §  104.3. 

(2)  Subpoenas.  A  subpoena  for 
employee  testimony  or  for  a  document 
shall  be  served  in  accordance  with  the 
Federal  Rules  of  Civil  or  Criminal 
Procedure  or  applicable  state  procedure, 
and  a  copy  of  the  subpoena  shall  be  sent 
to  the  General  Counsel  as  indicated  in 
§104.3. 

(3)  Affidavits.  Except  when  the  United 
States  is  a  party,  every  demand  shall  be 
accompanied  by  an  affidavit  or 
declaration  under  28  U.S.C.  1746  or  35 
U.S.C.  25(b)  setting  forth  the  title  of  the 
legal  proceeding,  the  forum,  the 
requesting  partys  interest  in  the  legal 
proceeding,  the  reason  for  the  demand. 

a  showing  that  the  desired  testimony  or 
document  is  not  reasonably  available 
from  any  other  source,  and,  if  testimony 
is  requested,  the  intended  use  of  the 
testimony,  a  general  summarv-  of  the 
desired  testimony,  and  a  showing  that 
no  document  could  be  provided  and 
used  in  lieu  of  testimony. 

(d)  Failure  of  the  attorney  to  cooper^Je 
in  good  faith  to  enable  the  General 
Counsel  to  make  an  informed 
determination  under  this  subpart  may 
serve  as  a  basis  for  a  determination  not 
to  comply  with  the  demand. 

(e)  A  determination  under  this 
subpart  to  comply  or  not  to  comply  with 
a  demand  is  not  a  waiver  or  an  assertion 
of  any  other  ground  for  noncompliance, 
including  privilege,  lack  of  relevance,  or 
technical  deficiency. 

(f)  Noncompliance.  If  the  General 
Counsel  makes  a  determination  not  to 
comply,  but  the  subpoena  is  not 
withdrawn  or  modified  and  Department 
of  justice  representation  cannot  be 
arranged,  the  employee  should  appear  at 
the  time  and  place  set  forth  in  the 
subpoena.  If  legal  counsel  cannot  appear 
on  behalf  of  the  employee,  the  employee 
should  produce  a  copy  of  these  rules 
and  state  that  the  General  Counsel  has 
advised  the  employee  not  to  provide  the 
requested  testimony  or  to  produce  the 
requested  document.  If  a  legal  tribunal 
rules  that  the  demand  in  the  subpoena 
must  be  complied  with,  the  employee 
shall  respectfully  decline  to  comply 
with  the  demand,  citing  United  States 
ex  rel.  Touhyv.  Ragen,  340  U.S.  462 
(1951). 

§  1 04.25    Expert  or  opinion  testimony. 

(a)(1)  If  the  General  Counsel 
authorizes  an  employee  to  give 
testimony  in  a  legal  proceeding  not 


involving  the  United  States,  the 
testimony,  if  otherwise  proper,  shall  be 
limited  to  facts  within  the  personal 
knowledge  of  the  employee.  Employees, 
with  or  without  compensation,  shall  not 
provide  expert  testimony  in  any  legal 
proceedings  regarding  Office 
information,  subjects,  or  activities 
except  on  behalf  of  the  United  States  or 
a  party  represented  by  the  United  States 
Department  of  Justice. 

(2)  The  General  Counsel  may 
authorize  an  employee  to  appear  and 
give  the  expert  or  opinion  testimony 
upon  the  requester  showing,  pursuant  to 
§  104.4  of  this  part,  that  exceptional 
circumstances  warrant  such  testimony 
and  that  the  anticipated  testimony  will 
not  be  adverse  to  the  interest  of  the 
Office  or  the  United  States. 

(b)(1)  If,  while  testifying  in  any  legal 
proceeding,  an  employee  is  asked  for 
expert  or  opinion  testimony  regarding 
Office  information,  subjects,  or 
activities,  which  testimony  has  not  been 
approved  in  advance  in  writing  in 
accordance  with  the  regulations  in  this 
subpart,  the  witness  shall: 

(i)  Respectfully  decline  to  answer  on 
the  grounds  that  such  expert  or  opinion 
testimony  is  forbidden  by  this  subpart; 

(ii)  Request  an  opportunity  to  consult 
with  the  General  Counsel  before  giving 
such  testimony,  and 

(iii)  Explain  that  upon  such 
consultation,  approval  for  such 
testimony  may  be  provided. 

(2)  If  the  tribunal  conducting  the 
proceeding  then  orders  the  employee  to 
provide  expert  or  opinion  testimony 
regarding  Office  information,  subjects, 
or  activities  without  the  opportunity  to 
consult  with  the  General  Counsel,  the 
employee  shall  respectfully  refuse  to 
provide  such  testimony,  citing  United 
States  ex  rel.  Touhyv.  Ragen.  340  U.S. 
462(1951). 

(c)  If  an  employee  is  unaware  of  the 
regulations  in  this  subpart  and  provides 
expert  or  opinion  testimony  regarding 
Office  information,  subjects,  or  activities 
in  a  legal  proceeding  without  the 
aforementioned  consultation,  the 
employee  shall,  as  soon  after  testifying 
as  possible,  inform  the  General  Counsel 
that  such  testimony  was  given  and 
provide  a  written  summary  of  the  expert 
or  opinion  testimony  provided.     • 

(d)  Proceeding  where  the  United 
States  is  a  party.  In  a  proceeding  in 
which  the  United  States  is  a  party  or  is 
representing  a  party,  an  employee  may 
not  testify  as  an  expert  or  opinion 
witness  for  any  partv  other  than  the 
United  States. 


§  1 04.29    Demands  or  requests  in  legal 
proceedings  for  records  protected  by 
confidentiality  statutes. 

Demands  in  legal  proceedings  for  the 
production  of  records,  or  for  the 
testimony  of  employees  regarding 
information  protected  by  the 
confidentiality  provisions  of  the  Patent 
Act  (35  U.S.C.  122),  the  Privacy  Act  (5 
U.S.C.  552a).  the  Trade  Secrets  Act  (18 
U.S.C.  1905).  or  any  other 
confidentiality  statute,  must  satisfy  the 
requirements  for  disclosure  set  forth  in 
those  statutes  and  associated  rules 
before  the  records  may  be  provided  or 
testimony  given.  Where  the  General 
Counsel  determines  an  applicable 
confidentiality  statute  requires 
disclosure,  this  subpart  will  not  apply. 

Subpart  D— Employee  Indemnification 

§104.31     Scope. 

The  procedure  in  this  subpart  shall  be 
followed  if  a  civil  action  or  proceeding 
is  brought,  in  any  court,  against  an 
employee  (including  the  employee's 
estate)  for  personal  injury,  loss  of 
property,  or  death,  resulting  from  the 
employee's  activities  while  acting 
within  the  scope  of  the  employee's 
office  or  employment.  When  the 
employee  is  incapacitated  or  deceased, 
actions  required  of  an  employee  should 
be  performed  by  the  employee's 
executor,  administrator,  or  comparable 
legal  representative. 

§  1 04.33    Procedure  for  requesting 
indemnification. 

(a)  After  being  served  with  process  or 
pleadings  in  such  an  action  or 
proceeding,  the  employee  shall  within 
five  (5)  calendar  days  of  receipt,  deliver 
to  the  General  Counsel  all  such  process 
and  pleadings  or  an  attested  true  copy 
thereof,  together  with  a  fully  detailed 
report  of  the  circumstances  of  the 
incident  giving  rise  to  the  court  action 
or  proceeding. 

(b)(1)  An  employee  may  request 
indemnification  to  satisfy  a  verdict, 
judgment,  or  award  entered  against  that 
employee  only  if  the  employee  has 
timely  satisfied  the  requirements  of 
paragraph  (a)  of  this  section. 

(2)  No  request  for  indemnification 
will  be  considered  unless  the  employee 
has  submitted  a  written  request  through 
the  employee's  supervisory  chain  to  the 
General  Counsel  with: 

(i)  Appropriate  documentation, 
including  copies  of  the  verdict, 
judgment,  appeal  bond,  award,  or 
settlement  proposal; 

(ii)  The  employee's  explanation  of 
how  the  employee  was  acting  within  the 
scope  of  the  employee's  employment; 
and 


(iii)  The  employee's  statement  of 
whether  the  employee  has  insurance  or 
any  other  source  of  indemnification. 

Subpart  E— Tort  Claims 

Authority:  28  U.S.C.  2672;  35  U.S.C. 
2(b)(2);  44  U.S.C.  3101;  28  CFR  part  14. 

§  1 04.42    Procedure  for  filing  claims. 

Administrative  claims  against  the 
Office  filed  pursuant  to  the 
administrative  claims  provision  of  the 
Federal  Tort  Claims  Act  (28  U.S.C. 
2672)  and  the  corresponding 
Department  of  Justice  regidations  (28 
CFR  part  14)  shall  be  filed  with  the 
General  Coimsel  as  indicated  in  §  104.3. 

§104.44    Finality  of  settlement  or  denial  Of 
claims. 

Only  a  decision  of  the  Director  or  the 
General  Coimsel  regarding  settlement  or 
denial  of  any  claim  under  this  subpart 
may  be  considered  final  for  the  purpose 
of  judicial  review. 

Dated:  December  11.  2000. 

Q.  Todd  Dickinson, 

Under  Secretary  of  Commerce  for  In  tellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 

[FR  Doc.  00-32314  Filed  12-21-00;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CO-001-0044b;  FRL-6875-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana;  State  of 
Colorado;  Colorado  Springs  Revlaad 
CartMn  Monoxide  Maintenance  Plan 
and  Approval  of  a  Related  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  approval  of 
the  revised  Colorado  Springs  carbon 
monoxide  (CO)  maintenance  plan,  that 
is  designed  to  keep  the  area  in 
attainment  for  CO  through  2010,  and 
revisions  to  Colorado's  Regulation  No. 
13  "Oxygenated  Fuels  Program"  for  the 
removal  of  the  requirement  for  the 
implementation  of  the  wintertime 
oxygenated  fuels  program  in  El  Paso 
County  and  the  Colorado  Springs  area. 
The  revised  maintenance  plan  and 
revisions  to  Regulation  No.  13  were 
submitted  by  the  Governor  on  May  10, 
2000.  In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  State  Implementation  Plan  (SIP) 
revisions,  involving  the  revised 


maintenance  plan  and  the  changes  to 
Regulation  No.  13,  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  these  SIP  revisions  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  January  22,  2001. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, United  States  Environmental 
Protection  Agency,  Region  Vm,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466. 

Copies  of  the  docimients  relevant  to 
this  action  are  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday  at  the 
following  office: 

United  States  Environmental 
Protection  Agency,  Region  VIII,  Air 
Program,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Russ,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  United  States 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466; 
Telephone  number  (303)  312-6479. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

Dated:  September  14,  2000. 
Patricia  D.  Hull, 

Acting  Regional  Administrator,  Region  VIII. 
[FR  Doc.  00-32301  Filed  12-21-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.000801 223-0223-01;  ID. 
062000A] 

RIN  0648-AO24 

Taldng  and  importing  Marine 
Mammals;  Talcing  Marine  Mammals 
incidental  to  Operation  of  a  Low 
Frequency  Sound  Source  by  tl>e  Nortii 
Pacific  Acoustic  ioiboratory 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  proposed  rulemaiting; 

request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
from  the  University  of  California  San 
Diego,  Scripps  Institution  of 
Oceanography  (Scripps).  for  a  Letter  of 
Authorization  (LOA)  to  take  a  small 
number  of  marine  mammals  incidental 
to  the  continued  operation  of  a  low- 
frequency  (LF)  sound  source  previously 
installed  off  the  north  shore  of  Kauai  by 
the  Acoustic  Thermometry  of  Ocean 
Climate  (ATOC)  project.  By  this  notice, 
NMFS  is  proposing  regulations  to 
govern  that  take.  In  order  to  grant  the 
exemption  and  issue  the  regulations, 
NMFS  must  determine  that  these 
takings  will  have  no  more  than  a 
negligible  impact  on  the  affected  species 
and  stocks  of  marine  mammals  NMFS 
invites  comment  on  the  application  and 
the  proposed  regulations. 
DATES:  Comments  and  information  must 
be  postmarked  no  later  than  February  5, 
2001.  Conunents  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 

Comments  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection  of  information  requirement 
contained  in  this  rule  should  be  sent  to 
the  Chief,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  Attention:  NOAA  Desk  Officer. 
Washington,  DC  20503. 
ADDRESSES:  Comments  should  be 
addressed  to  Donna  Wieting,  Chief, 
Marine  Mammal  Conservation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
209l"0-3226.  A  copy  of  the  application, 
which  contains  the  references  used  in 
this  document,  may  be  obtained  by 
writing  to  this  address  or  by  telephoning 
the  contacts  listed  here  (see  FOR 
FURTHER  INFORMATION  CONTACT).  A  copy 
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of  the  draft  environmental  impact 
statement  (DEIS)  may  be  obtained  from 
Marine  Acoustics  Inc.,  809  Aquidneck 
Ave.,  Middletown,  RI  02842.  attn.  Kathy 
Vigness  Reposa,  401-847-7508 

FOR  FURTHER  INFORMATION  CONTACT: 
Kennedi  R.  HoUingshead  (301)  713- 
2055,  ext.  128,  and  Margaret  Dupree, 
808-973-2935,  ext.  210. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (16  U.S.C.  1361 
et  seq.)  (MMPA)  directs  the  Secretary  of 
Commerce  (Secretary)  to  allowr,  upon 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  governing  the 
take  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  the  Secretary  finds 
that  the  taking  will  be  small,  will  have 
no  more  than  a  negligible  impact  on  the 
species  or  stock(s),  and  will  not  have  an 
uiunitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
Arctic  Ocean  subsistence  uses,  and  if 
regulations  are  prescribed  setting  forth 
the  permissible  methods  of  taking  and 
the  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 

Summary  of  Request 

On  May  21.  2000.  NMFS  received  an 
application  for  an  incidental,  small  take 
authorization  under  section  101(a)(5)(A) 
of  the  MMPA  from  Scripps  to  take  a 
small  number  of  marine  mammals 
incidental  to  the  continued  operation  of 
a  LF  sound  source  previously  installed 
off  the  north  shore  of  Kauai  by  the 
ATOC  project  An  alternative  source 
location  under  consideration  m  the 
DEIS  is  for  Midway  Island.  A  final 
decision  on  whether  to  re-use  the 
acoustic  source  (or  to  install  a  new 
source  and  cable  at  Midway),  in  order 
to  combine  a  second  phase  of  research 
on  the  feasibility  and  value  of  large- 
scale  acoustic  thermometry  with  long 
range  underwater  sound  transmission 
studies  and  marine  mammal  monitoring 
and  studies  will  be  made  based,  in  part, 
on  findings  and  determinations  made 
under  the  National  Environmental 
Policy  Act  (NEPA).  As  the  principa^ 
funding  agency  for  the  proposed  action, 
a  DEIS  has  been  prepared  bv  the  Office 
of  Naval  Research  (ON'R).  NMFS  is  a 
cooperating  agency  in  the  preparation  of 
this  DEIS. 


Project  Description 

Acoustic  thermometry  is  a  method  for 
obtaining  information  about  the 
temperature  field  in  the  ocean  from 
precise  measurements  of  the  travel 
times  of  sound  pulses  transmitted 
through  the  ocean.  It  is  also  a  technique 
for  acoustic  remote  sensing  of  the  ocean 
interior,  in  which  the  properties  of  the 
ocean  between  the  acoustic  sources  and 
receivers  are  determined,  rather  than  the 
properties  of  the  ocean  at  the 
instruments  as  is  the  case  for 
conventional  thermometers  and  current 
meters. 

The  purposes  for  conducting  the 
proposed  action  are:  (1)  To  perform  the 
second  phase  of  research  on  the 
feasibility  and  value  of  large-scale 
acoustic  thermometry;  and  (2)  to  study 
the  behavior  of  sound  transmissions  in 
the  ocean  over  long  distances.  Large- 
scale  acoustic  thermometry  is  needed: 
(1)  To  study  seasonal  and  interannual 
ocean  variability  associated  with  ocean 
phenomena  such  as  El  Nino.  La  Nina, 
and  the  Pacific  Decadal  Oscillation;  (2) 
to  use  acoustic  thermometry  data  in 
combination  with  a  variety  of  other  data 
types,  including  satellite  altimeter  data, 
surface  drifter  data,  surface  mooring 
data,  and  others  to  test  and  constrain 
computer  models  of  ocean  circulation  in 
order  to  gain  a  better  understanding  of 
ocean  variability  and  the  earth's 
changing  climate:  and  (3)  to  make  an 
objective  assessment  of  the  value  of 
acoustic  methods  for  remote  sensing  of 
the  ocean  interior  as  one  component  of 
an  integrated  ocean  observing  system  for 
ocean  weather  and  climate. 

Long-range  underwater  sound 
transmission  studies  are  needed:  (1)  To 
improve  the  understanding  of  the  basic 
principles  of  LF,  long-range  underwater 
sound  transmission  (i.e..  acoustic 
propagation)  in  the  ocean;  (2)  to 
determine  the  effects  of  ocean 
environmental  variability  on  acoustic 
signal  stability  and  coherence;  (3)  to 
studv  the  seasonal  and  annual 
variations  in  acoustic  conditions  in  the 
North  Pacific  and  the  impact  of 
environmental  variability  on  acoustic 
propagation;  and  (4)  to  determine  the 
fundamental  limits  to  acoustic  signal 
processing  at  long-range  imposed  by  the 
ocean  environment. 

This  second  phase  of  acoustic 
research  requires  longer  time  series  of 
acoustic  measurements  in  order  to 
determine  whether  the  acoustically- 
derived  time  series  of  large-scale  ocean 
temperature  and  heat  content  variability 
prove  to  be  as  valuable  as  anticipated  in 
studying  seasonal  and  interaiuiual 
ocean  variabilitv  It  is  anticipated  that 
there  will  be  a  growing  effort  to  monitor 


the  variability  of  the  North  Pacific  using 
a  combination  of  satellite  altimeter  data, 
surface  and  subsurface  drifter  data, 
surface  moorings  and  bathythermograph 
data,  in  addition  to  acoustic 
thermometry  data.  Combining  all  of 
these  different  data  types  in  computer 
models  of  the  ocean  circulation  will 
allow  testing  and  refinement  of  ocean 
general  circulation  and  climate  models 
in  order  to  gain  a  better  understanding 
of  the  earth's  changing  climate. 

Under  the  proposed  action,  which  is 
for  Scripps  to  operate  the  sound  source 
previously  installed  off  the  north  shore 
of  Kauai  by  the  Acoustic  Thermometry 
of  Ocean  Climate  (ATOC)  project,  the 
seabed  power  cable  and  sound  source 
from  the  ATOC  project  would  remain  in 
their  present  locations  on  Kauai,  and 
transmissions  would  continue  with 
approximately  the  same  signal 
parameters  and  transmission  schedule 
used  in  the  earlier  ATOC  project.  The 
typical  schedule  would  consist  of  six 
20-minute  (min)  transmissions  (one 
every  4  hours),  every  fourth  day,  with 
each  transmission  preceded  by  a  5-inin 
ramp-up  period  during  which  the  signal 
intensity  is  gradually  increased, 
representing  an  average  duty  cycle  of  2 
percent.  With  the  possible  exception  of 
short  duration  testing  with  duty  cycles 
of  up  to  8  percent,  or  equipment  failure, 
this  schedule  would  continue  for  a 
period  of  5  years.  The  signals 
transmitted  by  the  source  would  have  a 
center  frequency  of  75  Hertz  (Hz)  and  a 
bandwidth  of  approximately  35  Hz  (i.e.. 
sound  transmissions  are  in  the 
frequency  band  of  57.5-92.5  Hz). 
Approximately  260  watts  of  acoustic 
power  would  be  radiated  during 
transmission.  According  to  Scripps.  the 
signal  pareuneters  and  source  level  in 
the  ATOC  project  have  been  found  to 
provide  adequate,  but  not  excessive, 
signal-to-noise  ratios  in  the  receiver 
ranges  of  interest.  At  1  meter  (m)(3.3 
feet  (ft))  from  the  source  (at  807  m 
(2.648  ft)  water  depth  at  the  Kauai 
location),  sound  intensity  (i.e.,  source 
level)  would  be  about  195  decibels  (dB) 
referenced  to  the  intensity  of  a  signal 
with  a  sound  pressure  level  (SPL)  of  1 
microPascal  (1  Ta). 

Average  ambient  noise  levels  in  the 
60-90  Hz  band  offshore  central  Kauai 
can  be  76-98  dB  (with  various  degrees 
of  shipping  traffic)  and  are  expected  to 
be  higher  (105  dB)  when  humpback 
whales  are  present.  The  received  level 
from  the  NPAL  source  is  not  expected 
to  exceed  137  dB  at  the  water's  surface 
anvwhere  in  the  vicinity  of  the  sound 
source.  The  received  level  in  the  top  100 
m  (328.1  ft)  has  been  measured  to 
decrease  to  about  120  dB  at  5  km  (2.7 
nm)  shoreward  of  the  source.  The  near- 


surface  received  level  is  predicted  to 
decrease  to  about  120  dB  at  7.5  km  (4 
nm)  seaward  of  the  source.  Underwater 
sound  levels  in  the  immediate  vicinity 
of  the  soiu-ce  are  expected  to  be:  140  dB 
at  245  m  (804  ft)  depth  (562  m  (1844  ft) 
from  the  soiute);  145  dB  at  491  m  (1611 
ft)  depth  (316  m  (1037  ft)  from  the 
source;  150  dB  at  629  m  (2064  ft)  depth 
(178  m  (564  ft)  range  around  the  source); 
and  165  dB  at  775  m  (2543  ft)  (32  m 
(105  ft)  range  around  source  (ONR/ 
NMFS,  2000;  ARPA/NMFS,  1995). 

While  Scripps'  preferred  alternative  to 
use  the  ATOC  source  off  Kauai,  HI 
involves  the  continued  operation  of  the 
source  installed  at  that  location,  an 
alternative  under  consideration  in 
ONR's  DEIS  would  be  installing  a  sound 
source  and  cable  at  a  location  off  the 
coast  of  Midway  Island. 

Comments  and  Responses 

On  August  24,  2000  (65  FR  51584), 
NMFS  published  a  notice  of  receipt  of 
Scripps'  application  for  a  small  take 
exemption  and  requested  comments, 
information,  and  suggestions  concerning 
the  request  and  the  structure  and 
content  of  regulations  to  govern  the 
take.  During  the  30-day  public  comment 
period,  NMFS  received  letters  from  the 
Office  of  Naval  Research  (ONR),  the 
Marine  Mammal  Commission  (MMC), 
the  Humane  Society  of  the  United  States 
(HSUS),  Animal  Welfare  Institute 
(AWI),  the  Whale  and  Dolphin 
Conservation  Society  (WDCS),  the 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary,  the  State  of 
Hawaii,  and  a  number  of  U.S.  citizens, 
including  several  form  letters. 
Comments  made  regarding  ONR's  DEIS, 
that  are  not  germane  to  the  Scripps' 
application  for  taking  marine  mammals 
incidental  to  the  activity  will  be 
^addressed  in  ONR's  Final  EIS  (FEIS). 
Comments  postmarked  after  the  close  of 
the  comment  period  are  not  addressed 
in  this  document. 

Activity  Concerns 

Comment  1:  The  MMC  notes  that  it  is 
not  clear  whether  the  ATOC  program 
will  terminate  in  5  years,  as  indicated  in 
both  the  DEIS  and  the  request  for  taking 
authorization,  or  continue  further. 

Response:  NMFS  understands  that  the 
authorization  requested  by  Scripps,  for 
the  taking  of  marine  mammals 
incidental  to  operating  the  NPAL 
acoustic  source,  will  be  for  a  single  5- 
year  authorization  and  will  not  be 
renewed  thereafter.  Scripps  notes  that, 
by  the  time  the  next  5-year  research  and 
marine  mammal  monitoring  program 
ends,  the  acoustic  source  will  have  been 
deployed  for  over  10  years,  and 
therefore  questions  whether  it  will 


continue  to  be  usable  after  that  time. 
NMFS  notes,  however,  that  if  the  project 
was  continued  thereafter,  a  new  small 
take  rulemaking  would  be  required. 
Moreover,  if  the  project  were  proposed 
to  continue  beyond  5  years  at  the 
Hawaii  location  (Kauai  or  Midway), 
NMFS  strongly  recommends  that  long- 
term  monitoring  studies  be  designed 
and  carried  out  so  that  remaining  issues 
regarding  cumulative  impacts  can  be 
addressed. 

Comment  2:  Several  commenters 
noted  that  the  application  omitted 
discussion  and  comparison  with  the 
beaked  whale  stranding  in  the  Bahamas. 
One  commenter  noted  that,  while  the 
sonar  applications  are  different,  the 
application  did  not  mention  the  beaked 
whale  stranding  which,  the  commenter 
asserted,  was  caused  by  a  sonar 
experiment  known  as  Littoral  Warfare 
Advanced  Deployment  (LWAD)  Sea 
Test  00-1.  An  important  similarity  may 
be  foimd  in  the  island  habitats.  Another 
commenter  noted  that  NPAL  was  the 
world-wide  deployment  of  the 
Surveillance  Towed  Array  Sensor 
System  Low  Frequency  Active 
(SURTASS  LFA)  sonar  system  with  a 
different  name. 

Response:  Naval  ship  sonars  have 
signal  and  operational  characteristics 
very  different  from  those  of  the  Kauai 
NPAL  source.  For  example,  in  response 
to  the  stranding  of  beaked  whales  in  the 
Bahamas  on  March  15,  2000,  the  Na\7 
and  NMFS  are  investigating  the  transit 
of  several  ships  (not  associated  with  the 
LWAD  00-1  Sea  Test)  using  standard, 
hull-mounted  sonar  operations  within 
normal  frequency  ranges,  power 
outputs,  and  duty  cycles,  which  are, 
respectively:  3.5  and  7.5  kHz,  235  dB 
(and  lower)  and  "pings"  of  short 
duration  (about  one-tenth  of  a  second  or 
less  duration  on  a  standard  duty  cycle 
of  24  seconds.  Since  these  sonars  do  not 
have  signal  and  operational 
characteristics  similar  to  the  NPAL 
source,  ONR  does  not  believe  it  is 
appropriate  for  either  the  DEIS  or  the 
small  take  application  to  analyze  those 
strandings.  NMFS  conciirs. 

The  Bahamian  beaked  whale 
stranding  could  not  have  been  caused 
by  the  LWAD  00-1  Sea  Test,  because 
these  strandings  began  prior  to  the 
Navy's  beginning  that  test.  In  addition, 
LWAD  Sea  Test  00-1  did  not  employ 
sonar  around  the  time  of  the  strandings. 
The  U.S.  Navy  and  NMFS  are 
continuing  the  investigation  into  the 
cause  of  the  beaked  whale  strandings 
and  will  report  on  their  findings  next 
summer  at  the  conclusion  of 
investigations. 

In  at&ition,  NPAL  should  not  be 
confused  with  the  Navv's  SURTASS 


LFA  sonar  system,  a  ship-mounted  LF 
sonar  array  for  detecting  submarines. 
The  two  systems  have  distinctly 
different  operating  systems,  frequencies, 
duty  cycles,  and  operating 
characteristics. 

Marine  Mamma]  Concerns 

Comment  3:  One  commenter  noted 
that  the  Hawaiian  monk  seal  was  not 
listed  in  the  application  for  Kauai 
waters  because  preliminary  studies  bv 
Scripps  were  totally  outdated  and 
inadequate.  The  request  did  not  list 
earlier  aerial  surveys  which  reported 
numerous  monk  seals  around  Kauai  and 
Niihau.  The  WDCS  believes  that  Scripps 
has  not  given  full  consideration  to  the 
impacts  of  its  actions  on  the  marine 
environment,  particularly  the  Hawaiian 
monk  seal,  noting  that  the  species  lives 
only  in  the  Hawaiian  Islands  and  is  very 
sensitive  to  human  disturbance. 

Response:  NMFS  has  been  informed 
that  ONR  and  Scripps  will  include 
information  in  the  FEIS  on  the 
abundance  of  Hawaiian  monk  seals 
around  Kauai,  that  was  not  available  at 
the  time  the  DEIS  was  written.  In 
addition,  ONR  and  Scripps  have  added 
the  Hawaiian  monk  seal  to  the  marine 
mammals  species  in  the  Acoustic 
Integration  Model  (AIM)  for  Kauai  (it 
was  previously  modeled  only  for  the 
Midway  alternative).  NMFS  has  added 
this  species  to  the  list  of  marine 
mammal  species  potentially  affected  off 
Kauai.  However.  NMFS  does  not  believe 
that  Hawaiian  monk  seals  will  be 
impacted  by  the  NPAL  source 
considering  that  monk  seals  are  believed 
to  be  high-frequencv-specialist  hearers, 
the  relatively  low  SPL  of  the  NPAL 
source  at  the  water  surface  in  the 
offshore  vicinity  of  the  source  (less  than 
136  dB).  and  the  coastal  nature  of  the 
Hawaiian  monk  seal  where  SPLs  will  be 
even  lower. 

Marine  Mammal  Impact  Assessment 
Concerns 

Comment  4:  The  HSUS  finds  that, 
while  the  AIM  model  may  result 
academically  in  the  best  guesses 
possible  for  estimating  received  levels 
for  free  ranging  animals,  it  is  inadequate 
for  management  purposes.  If  cetaceans, 
or  monk  seals  act  contrary  to  the 
assumptions  made  in  the  model,  the 
received  levels  to  which  the  animals  are 
exposed  may  in  fact  be  far  higher  (or  far 
lower)  than  the  model  predicts,  thus 
invalidating  the  mitigation  protocols 
established  by  Scripps. 

Response:  The  MMPA  requires  NMFS 
to  use  the  best  scientific  information 
available  when  making  determinations 
of  negligible  impact  from  maritime 
activities.  NMFS  believes  the  AIM 
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model  incorporates  the  best  scientific 
information  available  on  each  species  in 
order  to  predict  the  acoustic  impact  on 
these  species.  Independent  of  the  AIM 
model,  however,  scientific  information 
is  available  to  NMFS  from  several  other 
sources  to  assist  NMFS  in  making  its 
negligible  impact  determination  for  this 
activity  .NMFS  notes,  for  example,  the 
limited  duty  cycle  of  the  sound  source 
(2  percent  during  humpback  whale 
presence.  8  percent  at  other  seasons), 
the  depth  of  the  sound  source  (few 
marine  mammals  could  dive  to  depths 
that  would  put  them  in  proximity  to 
sound  fields  that  could  affect  them),  the 
amount  of  attenuation  of  the  SPL  by  the 
time  the  sounds  reach  the  upper  water 
depths,  and  the  LF  of  the  NPAL  source 
that  manv  species  of  marine  mammals 
are  unlikelv  to  hear.  In  addition,  the 
California  and  Hawaii  ATOC  Marine 
Mammal  Research  Programs  (MMRPs) 
did  not  find  any  overt  or  obvious  short- 
terra  changes  in  the  abundance  or 
distribution  of  marine  mammals  in 
response  to  the  transmissions  of  the 
ATOC  sound  sources.  Costa  et  al.  (1998) 
and  Mobley  et  al.  (1999)  showed  no 
significant  changes  in  the  abundance  of 
humpback  and  sperm  whales  from  the 
control  periods,  when  the  source  was 
not  operating,  to  the  experimental 
periods,  when  it  was  on.  While 
intensive  statistical  analyses  of  aerial 
survev  data  showed  some  subtle  shifts 
in  distribution  of  humpback  (and 
possiblv  sperm)  whales  away  from  the 
Pioneer  Seamount  ATOC  source  during 
transmission  periods,  no  statistically 
significant  shifts  in  distribution  were 
found  for  any  other  species  of  marine 
mammal.  In  addition,  comparison  of  the 
1993.  1995.  and  1998  population 
estimates  for  humpback  whales  in 
Hawaii  show  an  almost  statistically 
significant  increase  in  population  size  of 
approximatelv  8  percent  annually 

Comment  5:  The  HSUS  believes  that 
the  "single  ping  equivalent"  (SPE) 
concept  is  based  on  assumptions  that 
have  not  and  cannot  be  verified.  The 
calculation  that  10  pings  at  120  dB  are 
equivalent  to  one  ping  at  130  dB  is 
entirely  speculative — no  empirical  data 
were  used  to  establish  this  relationship. 

Response:  The  SPE  concept  is 
explained  in  detail  in  ONR's  DEIS.  The 
purpose  of  the  SPE  is  to  take  into 
account  repeated  exposure  to  sound 
Richardson  et  al  (1995)  discussed  the 
relationship  between  repeated 
exposures  of  the  human  ear  to 
impulsive  sound  and  the  temporary 
elevation  in  hearing  sensitivity  (referred 
to  as  temporary'  threshold  shift  (TTS)). 
While  recognizing  that  no  empirical 
data  have  been  collected  to  establish 
this  relationship,  and  there  is  no 


guarantee  that  marine  mammal 
behavioral  responses  exhibit  patterns 
similar  to  human  hearing,  the  human 
model  is  the  best  objective  foundation 
f(jr  an  assessment  and  is  consistent  with 
Crocker  (1997). 

Richardson  et  al.  (1995)  noted  the  risk 
threshold  is  lowered  by  5  dB  per  tenfold 
increase  in  the  number  of  sounds  in  the 
exposure.  As  such,  an  SPE  RL  will 
always  be  larger  than  the  maximum  RL 
of  any  single  ping  in  a  sequence.  In 
addition.  NMFS  believes  that  dividing 
the  single.  20-min  NPAL  source  signal 
into  20  one-minute  "pings"  accurately 
represents  the  impact  on  the  animals 
during  diving  and  movement.  For  these 
two  reasons,  therefore.  NMFS  believes 
that  the  SPE  concept,  which  is  based  on 
the  best  science  currently  available,  is 
significantly  more  conservadve  than 
assumptions  made  for  previous  marine 
marrunal  impact  assessments. 

Comment  6:  The  HSUS  express 
concern  that  the  assumption  that  a  RL 
of  180  dB  would  result  in  TTS  for  95 
percent  of  exposed  baleen  whales,  far 
from  being  conservative,  is  completely 
unsubstantiated. 

Response:  As  explained  in  ONR's 
DEIS,  to  date,  there  are  no  authoritative 
studies  of  TTS  in  mysticetes.  However, 
as  noted  in  the  DEIS,  studies  of  human 
hearing  indicate  that  the  normal  process 
of  hearing  loss  with  age  (termed 
presbycusis)  can  be  accelerated  by 
chronic  exposure  to  sounds  80  dB  above 
the  absolute  threshold  of  hearing 
(Richardson  et  al..  1995).  Here  chronic 
is  interpreted  as  about  8  hours  per  day 
for  about  10  years.  While  hearing 
thresholds  are  not  known  in  mysticetes, 
the  lowest  value  is  speculated  to  be  80 
dB  (Ketten,  1998)  This  suggests  that  10 
vears  of  exposure  to  160  dB  RL  (i.e..  80 
dB  threshold  plus  80  dB  exposure  level) 
for  8  hours  per  day  would  cause 
auditory  damage.  As  a  result,  because 
TTS  may  result  from  a  brief  exposure  to 
a  loud  sound,  prolonged  exposure  to  a 
faint  sound,  or  intermediate  exposure  to 
a  sound  of  intermediate  loudness,  sound 
duration  and  intensity  can  be 
considered  to  trade  off  with  each  other 
in  causing  TTS.  Therefore,  by  estimating 
that  95  percent  of  baleen  whales  would 
experience  TTS  (a  level  which  would 
not  result  in  any  hearing  damage),  after 
exposure  to  a  1 -minute  ping  at  180  dB 
is  considered  conservative. 

Comment  7:  ONR  believes  that  certain 
language  found  in  the  ANPR  implies 
that  the  Na%7  and  Scripps:  (1) 
Categorized  harm  as  the  onset  of  TTS: 
(2)  categorized  the  onset  of  TTS  as  the 
lower  end  of  Level  A  harassment:  (3) 
categorized  TTS  as  the  onset  for  a  Level 
A  harassment  take:  and  (4)  determined 
tlidt  a  marine  mammal  would  have  to 


receive  one  ping  greater  than  or  equal  to 
180  dB  re  1  micro  Pa  in  order  to  be 
considered  to  have  received  a  non- 
serious  injury,  or  many  pings  at  a 
received  level  slightly  lower  than  180 
dB  re  1  micro  Pa  in  order  to  potentially 
incur  a  significant  biological  response 
(Level  B  harassment).  Each  of  these 
statements  is  inaccurate:  Neither  Navy 
nor  Scripps  state  in  the  DEIS  or 
application  that  TTS  is  the  onset  of 
Level  A  harassment,  or  that  harm  is  the 
onset  of  TTS.  or  that  TTS  is  a  threshold 
for  Level  A  harassment,  or  that  marine 
mammals  are  considered  to  receive  non- 
serious  injury  when  exposed  to  a  single 
ping  of  LF  sound  from  NPAL  at  a 
receive  level  of  180  dB  re  1  micro  Pa. 
or  that  Level  B  harassment  occurs  when 
exposed  to  multiple  pings  at  receive 
levels  below  180  dB  re  1  micro  Pa. 

Response:  The  model  used  by  the 
Navy  for  the  SURTASS  LFA  sonar, 
which  is  also  used  by  Scripps  and  ONR 
for  this  action,  establishes  a  single-ping 
RL  of  180  dB  as  a  scientifically 
reasonable  estimate  for  the  potential 
onset  of  non-serious  injury  to  marine 
mammals  (Navy,  1999).  According  to 
the  Navy  (1999),  a  marine  mammal 
would  have  to  receive  a  single  ping 
greater  than,  or  equal  to,  180  dB,  or 
many  pings  at  a  slightly  lower  RL  to 
possibly  incur  non-serious  injury.  For 
serious  injury,  the  marine  mammal 
would  need  to  be  well  within  the  180- 
dB  sound  field  at  the  onset  of  the  soimd 
transmission.  While  the  ONR  DEIS  and 
the  Scripps'  application  for  a  small  take 
authorization  do  not  go  into  the  depth 
of  analysis  found  in  other  documents 
(see  Navy.  1999).  their  use  of -the  same 
model  requires  acceptance  of  the  same 
assumptions,  unless  it  is  made  clear  that 
different  assumptions  apply.  At  the  time 
of  publication  of  the  ANPR  for  this 
action,  such  clarification  had  not  been     , 
made  by  the  Navy. 

At  a  workshop  on  marine  maihmals 
and  LF  sound  convened  by  the  Minerals 
Management  Service-sponsored  High- 
Energy  Seismic  Survey  (HESS)  Team  in 
1997.  an  expert  panel  concluded  that  it 
was  apprehensive  about  levels  above 
180  dB  re  1  Tarms  regarding  overt 
behavioral,  physiological,  and  hearing 
effects  on  marine  mammals  in  general 
(HESS.  1997).  These  concerns  were 
expressed  again  at  an  Acoustic  Criteria 
workshop  convened  by  NMFS  in  1998. 
The  latter  workshop  clarified,  that  a 
safety  zone  for  pinnipeds,  for  impulse 
sounds  only,  could  be  safely  set  at  190 
dB.  instead  of  180  dB.  due  to  their 
different  ear  structure  from  cetaceans 
and,  secondarily,  to  their  generally 
lower  sensitivity  to  LF  sounds.  It  must 
be  clarified  further  however,  that  the 
180/190  dB  safety  zones  were 


established  for  unpidse  noise,  not 
intermittent  noise,  such  as  is  under 
discussion  in  this  document  and 
elsewhere.  Adopting  the  precautionary 
approach,  safety  zones  need  to  be 
established  for  the  marine  mammal 
species  most  sensitive  to  the  frequency 
of  the  sound  source  that  has  more  than 
a  remote  potential  to  be  in  the  area  at 
the  time  of  the  activity.  For  LF  sounds, 
the  species  most  likely  to  be  affected  are 
the  mysticete  whales  and  sperm  whales. 
At  this  dme,  there  is  no  evidence  that 
TTS  would  occiu:  in  marine  mammals  at 
an  SPL  of  180  dB,  and,  in  fact,  Schlundt 
et  al.  (2000)  indicates  that  onset  TTS,  for 
at  least  some  species,  occurs  at 
significantiy  higher  SPLs, 

NMFS  scientists  and  other  scientists 
are  in  general  agreement  that  TTS  is  not 
an  injury  (i,e.,  does  not  result  in  tissue 
damage)  but  is  an  impairment  to  hearing 
(residting  in  an  increased  elevation  in 
hearing  sensitivity)  that  may  last  for  a 
few  minutes  to  a  few  days,  depending 
upon  the  level  and  duration  of 
exposiue.  In  this  document,  NMFS 
makes  clear  that,  although  TTS  is  not  an 
injury  (i.e..  Level  A  harassment), 
because  a  permanent  elevation  in 
hearing  sensitivity  (termed  permanent 
threshold  shift  (PTS))  is  considered  an 
injury  (Level  A  harassment),  and 
because  scientists  have  noted  that  a 
range  of  only  15-20  dB  may  exist 
between  the  onset  of  TTS  and  the  onset 
of  PTS.  TTS  is  considered  by  NMFS  to 
be  in  the  upper  portion  of  the  Level  B 
harassment  zone  (near  the  lower  end  of 
the  Level  A  harassment  zone). 
Therefore,  onset  PTS,  not  onset  TTS,  is 
considered  by  NMFS  to  be  the  lower 
end  of  Level  A  harassment.  NMFS 
believes  that  establishing  TTS  at  the 
upper  end  of  the  Level  B  harassment 
zone  is  both  precautionary  and 
warranted  by  the  science.  However, 
mitigation  measures,  such  as 
establishing  safety  zones,  should  be 
applied  whenever  a  marine  mammal  has 
the  potential  to  incur  a  TTS  in  hearing 
in  order  to  prevent  an  animal  incurring 
a  PTS  injury. 

Thereiore,  while  the  conunenter's 
statement  is  true,  the  Navy's 
precautionary  approach  for  assessing 
impacts  by  using  TTS  as  the  onset  of 
non-serious  injiuy  needs  to  be  amended 
to  better  reflect  current  scientific 
findings  that  TTS  does  not  result  in 
injury  to  a  marine  mammal.  For  this 
action,  NMFS  understands  that  this 
clarification  will  be  made  by  ONR  in  its 
FEIS  on  this  action. 

Comment  8:  ONR  further  notes  that  it 
is  not  the  view  of  the  Navy  that  TTS 
constitutes  injury,  harm,  or  level  A 
harassment  imder  the  MMPA.  TTS  is  a 
method  of  determining  when  the  level 


of  sound  input  temporarily  reduces  the 
ear's  ability  to  respond  fully  (Schlundt 
et  al.,  2000).  TTS  is  defined  as  a 
reversible  decrease  in  hearing 
sensitivity  as  a  result,  for  example,  of 
exposure  to  a  loud  noise  (Green.  1976). 
The  leading  analysis  of  TTS  in  marine 
maimmals  was  conducted  by  Schlundt  et 
al.  (2000),  in  a  series  of  experiments 
involving  bottienose  dolphins  and  white 
whales.  That  effort  included  and 
expanded  on  pure-tone  TTS  data 
collected  by  Ridgway  et  al.  (1997).  The 
analysis  generally  within  the  range  of 
192  to  201  dB  re  1  micro  Pa,  for 
exposures  to  one-second  tones  at 
frequencies  of  0.4,  3.  10.  20.  and  75  kHz. 
The  threshold  shift  was  generally  in  the 
natiu-e  of  a  6-  to  1 7-dB  masking  in  the 
animal's  hearing  and  was  of  short 
duration  and  completely  recoverable. 

Response:  Please  see  response  to 
Comment  7. 

Comment  9:  The  HSUS  states  that  the 
acceptance  of  TTS  as  a  working 
definition  for  Level  B  harassment, 
although  not  expressly  stated  in  the 
LOA  request,  is  implicit  in  its  risk 
continuum  analysis  (where  95  percent 
of  baleen  whales  are  estimated  to 
experience  TTS  at  180  dB). 

Response:  Although  NMFS  considers 
TTS  to  be  Level  B  harassment,  a  sound 
source  would  not  need  to  cause  TTS  in 
order  to  result  in  harassment.  For 
impulse,  intermittent,  and  continuous 
sounds.  NMFS  considers  both  TTS 
impairment  and  any  significant 
behavioral  response  to  the  signal  on  the 
part  of  the  mammal  to  constitute  Level 
B  harassment  of  marine  manunals. 
(Non-significant  behavioral  responses 
include,  but  are  not  limited  to.  a  heads 
up  display  by  pinnipeds,  and  minor 
adjustments  in  course  direction  or 
swimming  speed  by  a  marine  mammal). 
For  impulse,  intermittent,  and 
continuous  types  of  noise,  maritime 
activities  such  as  the  one  in  this 
document  need  to  consider  the  level  of 
take  due  to  their  activities  resulting  in 
a  significant  behavioral  response. 
However,  for  single  explosive  events, 
because  of  the  extremely  short  diu-ation 
of  the  signal.  NMFS  scientists  and  other 
scientists  believe  that  marine  mammals 
cannot  have  a  significant  behavioral 
response  because  of  the  transient  nature 
of  the  signal.  For  explosives  therefore, 
only  TTS  needs  to  be  considered  for 
determining  the  level  of  Level  B  impact. 

As  mentioned  previously,  the 
consensus  of  scientific  opinion  is  that 
TTS  is  not  an  injury.  The  National 
Research  Council  (NRC)(NRC.  2000). 
supports  this  statement  noting  that 
animals  that  experience  small  levels  of 
TTS  are  not  injured,  suggesting  that  TTS 
is  a  conservative  standard  for  the 


prevention  of  injury.  However,  the  risk 
continuum  estimates  that  95  percent  of 
the  marine  mammals  exposed  to  a  single 
1-min  sound  at  180  dB  could  have  the 
potential  for  a  risk  of  TTS.  If  180  dB  is 
accepted  as  a  precautionary  de  facto 
level  for  onset  TTS  (even  though  onset 
TTS  probably  occurs  at  a  significantlv 
higher  SPL)  and  TTS  itself  is  not  an  ' 
injury,  the  Scripps/ONR  assumption  for 
estimating  risk  is  very  conservative. 

Comment  10:  The  HSUS  notes  that 
both  the  risk  analysis  and  the  AIM 
model  require  assumptions  to  be  made 
for  several  key  variables;  if  these 
assumptions  are  violated  or  are 
inaccurate  or  invalid  to  begin  with,  then 
the  analysis  and  model  are  not  valid. 

Response:  NMFS  believes  the  AIM 
model  has  incorporated  the  best 
scientific  information  currently 
available  on  the  levels  of  abundance  of 
marine  mammals  in  Hawaiian  waters 
and  on  acoustic  characteristics  of  both 
the  ATOC  source  and  surrounding 
waters.  NMFS  considers  this 
information  to  be  the  best  information 
currently  available,  especially  since  it 
allows  NMFS  to  consider  impacts  in 
three  dimensions  as  opposed  to  the 
usual  two  dimensions  used  in  previous 
impact  assessments.  However,  the  AIM 
model  is  not  the  only  source  of 
information  that  NMFS  intends  to  use  in 
this  action  for  the  necessary 
determinations  under  the  MMPA  for 
levels  of  impacts. 

Comment  11:  The  HSUS  states  that 
the  principal  assumption  of  the  risk 
analysis  is  the  use  of  the  SPL  "harm" 
criteria,  which  is  not  based  on  any 
empirical  data.  For  example, 
determining  these  criteria  requires  gross 
speculation  on  baleen  whale  hearing 
thresholds,  which  are  unknown. 

Response:  While  NMFS  agrees  that 
baleen  whale  hearing  threshojds  are 
unknown  empirically,  until  such  time 
as  this  information  becomes  available, 
the  AIM  model  uses  assumptions  on 
pre-industrial  era  ambient  noise  levels 
as  a  hearing  threshold  for  low  frequency 
sensitive  marine  mammals.  This 
assumption  was  explained  in  ONR's 
DEIS. 

Comment  12:  The  AWl  strongly 
objects  to  the  issuance  of  permits  that 
allow  the  intentional  infliction  of 
suffering  on  marine  mammals, 
especially  by  the  propagation  of  sound. 
AWI  believes  that  NMFS  cannot  issue 
the  permit  knowing  that  the  sound 
intensity  will  reach  195  dB,  a  sound 
intensity  55  dB  louder  than  the  sound 
known  to  cause  neurological  damage  in 
human  beings,  who  are  not  nearly  as 
sensitive  to  soimd  as  cetaceans. 

Response:  The  NPAL  acoustic  source 
operating  at  full  intensity  produces 
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approximately  260  Watts  of  acoustic 
power,  resulting  in  a  sound  level  of  195 
dB  re  1  micro  Pa  at  one  meter.  NMFS 
does  not  believe  that  any  marine 
mammals  will  be  exposed  to  the  source 
at  this  full  intensity,  since  they  would 
need  to  be  immediately  adjacent  to  the 
source,  807  m  (2,648  ft)  below  the  water 
surface  during  the  2-8  percent  of  the 
time  the  source  was  transmitting.  This 
depth  is  approximately  550  m  (1,804  ft) 
deeper  than  the  deepest  recorded 
humpback  whale  dive  depth,  the  only 
deep-diving  marine  mammal  species 
expected  to  be  commonly  found  in  the 
offshore  NPAL  waters. 

Chapman  and  Ellis  (1998)  note  that 
this  comparison  with  humans  is 
incorrect,  for  the  following  reasons:  (1) 
The  reference  sound  pressures  used  in 
underwater  acoustics  and  in-air 
acoustics  are  not  the  same;  (2)  the 
statement  compares  a  source  level  with 
a  received  level:  and  (3)  there  is  no 
obvious  connection  between  an 
annoving  or  harmful  sound  level  for 
humans  in  air  and  an  annoying  or 
harmful  sound  level  for  a  marine  animal 
in  water.  NMFS  recommends  that 
reviewers  unfamiliar  with  underwater 
acoustics  read  Appendix  A  of  ONR's 
DEIS,  and/or  Richardson  et  al.  (1995). 

Comment  13:  Several  comments  noted 
that  the  DEIS  and  the  Scripps 
application  did  not  cite  several 
scientific  papers  relating  to  whale 
stranding  events.  Other  commenters 
expressed  concern  about  sperm  whales 
and  beaked  whales,  two  species  that,  in 
addition  to  humpback  whales,  are  deep 
divers  and  sensitive  to  LF  sounds. 

Response:  NMFS  and  Scripps  are 
unaware  of  any  scientific  reports 
regarding  a  relationship  between 
transmissions  of  the  ATOC  source  and 
marine  mammal  strandings  in  either 
California  gr  Hawaii.  Marine  mammal 
stranding  events  elsewhere  in  the  world 
that  mav  be  linked  to  acoustic  noise,  to 
date,  have  not  been  noted  to  be 
associated  with  LF  sounds  in  the  range 
of  60-90  Hz.  but  instead  are  more  likely 
related  to  high  intensity  mid-frequency 
sounds.  Please  refer  to  the  response  to 
Comment  2  for  discussion  on  the 
Bahamian  beaked  whale  stranding 
event. 

While  audiograms  are  unavailable  for 
beaked  whales,  they  are  believed  to  be 
mid-frequency  hearers,  not  low- 
frequency  hearers.  Discussion  on  sperm 
whales,  beaked  whales,  and  other 
species  and  on  the  potential  impact 
from  the  NPAL  source  on  these  species 
is  provided  in  ONR's  DEIS 

Comment  14:  One  commenter  states 
that  the  risk  assumptions  in  this  action 
rely  on  the  same  information  provided 
to  NMFS  as  justification  for  the  planned 


LWAD  Sea  Test  00-2  off  New  Jersey. 
Those  tests  involved  use  of  LF  sonar 
devices.  NMFS  found  justification 
insufficient  to  warrant  NMFS 
concurrence  with  those  tests  and  the 
NavT  cancelled  the  acoustic  portion  of 
thp  tRsts 

Response:  On  April  23.  2000,  the  U.S. 
Navv  submitted  to  NMFS  an 
Environmental  Assessment  (EA)  for 
LWAD  00-2  and  requested  NMFS 
concur  that  these  tests  were  unlikely  to 
adversely  affect  species  listed  as 
threatened  or  endangered  under  the 
Endangered  Species  Act  (ESA).  NMFS 
responded  on  May  19  and  May  26.  2000. 
that,  because  of  the  complexity  of  the 
project  and  the  fact  that  the  information 
provided  in  the  EA  was  incomplete. 
NMFS  could  not  concur  with  the  Navy 
that  the  proposed  action  was  not  likely 
to  adversely  affect  listed  species  under 
NMFS'  jurisdiction.  As  a  result.  NMFS 
recommended  that  the  Navy  initiate 
formal  consultation  under  section  7  of 
the  ESA.  Because  there  was  insufficient 
time  to  complete  formal  consultation 
before  the  date  the  LWAD  00-2  Sea  Test 
was  scheduled  to  begin,  the  Navy 
cancelled  the  acoustic  portion  of  the 
testing.  NMFS  finds  no  basis  to 
conclude  that  the  risk  assumptions 
made  for  LWAD  00-2  were  the  same 
ones  used  for  assessing  marine 
mammal/sea  turtle  impacts  for  NPAL. 
Moreover,  for  the  action  under 
discussion  in  this  document,  ONR  has 
requested  formal  consultation  under 
section  7  of  the  ESA.  That  consultation 
will  be  completed  prior  to  final 
determinations  being  made  by  ONR  and 
Scripps  on  whether  to  proceed  with  its 
proposed  action. 

Mitigation  Concerns 

Comment  15:  The  HSUS  believes  that 
authorizing  the  continued  use  of  the 
sound  source  for  the  next  5  years  with 
minimal  mitigation  is  unwarranted  and 
premature,  especially  with  recent 
strandings  and  research  strongly 
suggesting  that  some  low  to  mid- 
frequency  sounds  can  result  in 
significant  negative  impacts  to 
cetaceans. 

Response:  It  should  be  understood 
that  NMFS  does  not  authorize  the 
activity,  only  the  taking  of  marine 
mammals  incidental  to  that  activity. 
NMFS  believes  that  the  NPAL  acoustic 
source,  which  at  75  Hz  and  195  dB  is 
significantly  lower  in  frequency  and 
intensity  than  those  of  many  other 
sound  sources  in  the  world's  oceans  and 
is  anchored  in  water  depths  of  807  m 
(2.648  ft),  does  not  warrant  comparison 
with  open-water,  mobile  sources  using 
loud  mid-frequency  sonars.  The 
mitigation  measures  proposed  for  NPAL 


are  listed  in  the  application,  the  ONR's 
DEIS,  and  in  this  document.  NMFS 
invites  public  comment  on  additional 
practical  mitigation  measures  for  this 
acoustic  source  located  in  deep  water. 
NMFS  also  solicits  comment  on  any 
relevant  scientific  information  on 
impacts  of  LF  sound  on  marine 
mammals,  other  than  that  cited  in  these 
documents.  NMFS  believes  that  the 
information  obtained  during  the  ATOC 
MMRP  and  the  SURTASS  LFA  sonar 
Scientific  Research  Program  (SRP) 
provide  the  best  scientific  information 
to  date  on  this  subject. 

Comment  16:  The  WDCS  questioned 
mitigation  measure  2  which  stated  that 
increases  in  duty  cycle  (of  the  NPAL's 
acoustic  source)  would  not  occur  during 
the  peak  humpback  whale  breeding 
season,  but  that  transmissions  will  be 
conducted  during  this  season. 

Response:  The  NPAL  acoustic  source 
has  been  proposed  to  transmit  on  a  2- 
percent  duty  cycle.  The  proposed  duty 
cycle  would  be  six  20-minute 
transmissions  (one  every  4  hours),  every 
fourth  day,  with  each  transmission 
preceded  by  a  5-minute  ramp-up  period. 
This  is  the  minimum  duty  cycle 
necessary  to  support  the  large-scale 
acoustic  thermometry  and  long-range 
propagation  objectives.  The  20-minute 
transmission  period  is  designed  to 
spread  the  energy  over  time,  at  much 
lower  source  levels,  than  if  the  signals 
were  sent  as  short,  loud  pulses  of  the 
same  total  energy.  However,  the  duty 
cycle  may  be  increased  to  8-percent  for 
up  to  two  months  out  of  each  year,  to 
support  short-term,  long-range  acoustic 
propagation  studies.  The  8  percent  duty 
cycle  would  not  occur  during  the 
humpback  whale  season  (January- 
April).  The  rationale  supporting  the 
conduction  of  transmission  studies 
during  the  humpback  whale  season  is 
explained  in  detail  in  Chapter  2.1.3  of 
ONR's  DEIS. 

Comment  17:  The  WDCS  notes  that,  to 
its  knowledge,  there  is  no  research  that 
supports  the  statement  that  "the  five- 
minute  ramp-up  period  would  give  all 
marine  animals  the  opportunity  to 
depart  the  immediate  area  of  the 
source." 

Response:  NMFS  recognizes  that 
ramp-up  may  not  be  effective  as  a 
mitigation  tool.  However.  NMFS  notes 
that  ranip-up  is  not  the  only  mitigation 
measure  proposed  by  the  Navy  and 
therefore,  until  such  time  as  there  is 
evidence  that  it  is  not  effective,  NMFS. 
Scripps,  and  ONR  prefer  to  err  on  the 
side  of  caution  and  incorporate  ramp-up 
into  the  mitigation  program  for  NPAL's 
acoustic  source. 


Monitoring  Concerns 

Comment  18:  The  MMC  notes  that  the 
DEIS  and  the  application  indicate  only 
that  a  total  of  four  aerial  surveys  would 
be  conducted  each  year  in  the  period 
from  January  through  April.  There  is  no 
indication  of  how  or  by  whom  the  aerial 
surveys  would  be  conducted  or  what 
area(s)  would  be  surveyed.  The 
Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary  (HIHWNMS) 
recommends  the  four  aerial  surveys  be 
augmented  by  at  least  two  additional 
surveys  to  assess  seasonal  trends  in 
abundance  and  distribution. 

Response:  After  review,  Scripps  now 
proposes  to  conduct  eight  surveys  each 
year  from  February  through  early  April, 
during  the  peak  of  the  hiunpback  whale 
season.  In  order  to  maintain  a  basis  for 
comparison  with  previous  aerial  surveys 
conducted  in  the  area  off  the  north 
shore  of  Kauai,  the  proposed  survey 
protocol  would  follow  the  protocol  used 
in  the  earlier  1993-1998  surveys  (see 
Mobley  et  al.,  1999).  The  surveys  would 
be  scheduled  eight  days  apart  to  match 
the  NPAL  transmission  schedule.  Based 
on  an  average  of  seven  humpback 
sightings  per  survey  observed  during  the 
1998  season  and  assuming  a  moderate- 
sized  effect  due  to  NPAL  transmissions, 
eight  surveys  should  produce  a 
minimima  of  56  sightings  of  himipback 
whales,  which  would  result  in  an 
estimated  power  of  0.80  (i.e.,  there 
would  be  an  80-percent  probability  of 
detecting  a  change  in  distribution  if  an 
effect  is  present).  The  estimate  of  56 
sightings  is  presumed  to  be  a  minitniiTn, 
given  previously  reported  evidence  that 
Hawaiian  wintering  population  of 
humpback  whales  is  increasing. 

Comment  19:  The  MMC  notes  that 
there  is  no  indication  of  the  baseline 
information  now  available  or  the  kinds 
of  changes  in  distribution  or  abimdance 
that  would  trigger  a  review  and 
suspension  or  termination  of  the  project. 

Response:  Protocols  similar  to  those 
used  during  the  ATOC  project  would  be 
followed  for  the  review,  suspension, 
and  termination  of  the  project.  If  at  any 
time  a  monitoring  team  member 
identifies  the  occurrence  of  an  acute  or 
short-term  effect  on  marine  mammals, 
the  information  would  be  immediately 
communicated  to  the  Team's  Principal 
Investigator  (PI),  ff  the  PI  ascertains  that 
an  acoustic  transmission  coincided  with 
the  observed  acute  response,  Scripps 
would  suspend  the  sovut»  immediately 
and  contact  NMFS. 

In  addition,  NMFS  and  Scripps 
propose  to  coordinate  closely  with  the 
Hawaiian  stranding  network  and  will 
investigate  all  strandings.  While  there  is 
contradictory  information  in  the 


comments  received  on  this  rulemaking 
regarding  the  level  of  competency  of  the 
local  stranding  network.  NMFS  believes 
that  the  location  of  the  NPAL  soiu-ce 
allows  for  an  acceptable  level  stranding 
response.  If  an  investigation  by  NMFS  of 
a  stranding  event  indicated  that  the 
NPAL  acoustic  source  was  responsible 
for  causing  the  event,  NMFS  would 
suspend  the  LOA  until  such  time  as  the 
cause  was  corrected,  or  Scripps  applied, 
and  obtained  a  new  LOA  that  would 
authorize  the  incidental  taking  of 
marine  mammals  by  mortality.  NMFS 
however,  continues  to  believe  that  the 
NPAL  source  would  result  not  in  any 
marine  mammal  strandings. 

NMFS  does  not  believe  that  the  level 
of  data  from  the  monitoring  program 
will  allow  determinations  to  be  made 
that  the  NPAL  acoustic  source  was 
responsible  for  any  decreases  in 
abundance  of  humpback  whales  or  other 
marine  mammals  in  the  vicinity  of  the 
source.  At  this  time,  evidence  indicates 
that  the  numbers  of  humpback  whales 
and  Hawaiian  monk  seals  off  Kauai  are 
increasing,  however,  it  is  unclear 
whether  this  is  due  to  total  abundance 
increases  or  geographic  shifts  due  to 
oceanographic  changes.  Similarly,  a 
cause  and  effect  between  operation  of 
the  NPAL  source  and  any  decrease  in 
abundance  of  marine  mammals  in  the 
offshore  Hawaiian  Islands  over  the 
short-term  period  of  5  years  is  imlikely. 

Comment  20:  The  HIHWNMS 
recommends  boat-based  surveys  and,  if 
possible,  shore-based  theodolite  studies 
should  be  conducted.  One  citizen 
recommended  additional  aerial  surveys 
year-roimd  to  assess  impacts  on 
dolphins  and  smaller  whales. 

Response:  Scripps  notes  that 
additional  aerial  surveys,  boat-based 
surveys,  and  theodolite  studies  are  not 
an  efficient  use  of  NPAL's  resources  and 
believes  that  this  additional  monitoring 
is  unlikely  to  provide  NMFS  and  the 
public  with  better  data  than  would  be 
provided  by  the  humpback  whale  aerial 
surveys.  Under  current  funding  levels 
for  this  project,  conducting  these 
additional  studies  would  necessitate  a 
reduced  aerial  survey  effort  for 
humpback  whales.  NMFS  notes  that 
boat-based  surveys  do  not  provide  an 
encounter  rate  high  enough  to  give 
statistically  significant  resvdts. 
Theodolite  studies,  being  shore  based, 
are  not  near  the  NPAL  source  site,  and 
therefore  animals  would  show  less 
reaction  than  animals  closer  to  the 
source.  While  the  proposed  humpback 
whale  aerial  siu^^eys  will  also  detect 
other  marine  mammal  species,  because 
the  smaller  whales  and  dolphins  are  not 
expected  to  be  sensitive  (e.g.,  react)  to 
the  Kauai  NPAL  acoustic  soiu'ce 


transmission,  NMFS  does  not  believe 
that  conducting  additional  aerial 
monitoring  for  these  species  is 
warranted. 


Reporting  Concerns 

Comment  21:  The  MMC  recommends 
that  any  proposal  to  issue  the  requested 
authorization  include  a  description  of 
the  proposed  monitoring  program,  in 
sufficient  detail,  to  enable  reviewers  to 
judge  the  likelihood  that  it  will  be 
capable  of  detecting  biologically 
significant  long-term  effects  in  time  to 
stop  and  reverse  them. 

Response:  A  description  of  the 
monitoring  program  has  been  provided 
in  this  document. 

MMPA  Concerns 

Comment  22:  The  HSUS  notes  that 
the  criterion  of  'prolonged  disturbance 
of  biologically  important  behavior"  is 
not  consistent  with  either  Level  A  or 
Level  B  harassment  in  the  MMPA. 
"Prolonged  disturbance"  is  a  criterion 
apparently  invented  for  the  purposes  of 
this  LOA  request.  It  is  of  concern  that 
applicants  continue  to  create  "take" 
definitions  inconsistent  with  the 
MMPA. 

Response:  The  NRC  (2000)  states  that 
NMFS  should  promulgate  uniform 
(noise)  regulations  based  on  their 
potential  for  a  biologically  significant 
impact  on  marine  mammals.  NMFS 
conciu-s.  However,  the  term 
"prolonged,"  as  used  in  ONR's  DEIS 
and  Scripps'  application,  implies  an 
increase  in  time  or  duration  beyond 
normal  limits.  This,  NMFS  believes, 
exceeds  the  criterion  used  by  NMFS  to 
note  that  harassment  must  refer  to  a 
reaction  that  is  behaviorally  significant 
on  the  part  of  the  animal  in  the  course 
of  that  animal's  conducting  a 
biologically  important  activity,  such  as 
breeding,  feeding,  migrating.  In  this 
context,  it  is  the  impact  of  the  activity 
on  the  animal,  not  the  duration  of  the 
disturbance,  that  is  critical.  NMFS 
requests  additional  comment  on  this 
criterion. 

By  further  clarifying  Level  B 
harassment  as  being  more  than  a 
momentary  reaction  on  the  part  of  a 
marine  mammal  that  has  no 
consequence  to  the  animal's  survival  or 
reproduction,  NMFS  believes  that 
Scripps  and  ONR  are  in  compliance 
with  both  the  MMPA  definition  and 
NMFS"  guidance  for  calculating  takings 
of  small  numbers  of  marine  mammals 
incidental  to  a  maritime  activity.  NMFS 
believes  that  interpretation  of  the 
definition  of  Level  B  harassment  to 
include  trivial  reactions  like  a  change  in 
breathing  rates  is  inappropriate  and 
would  greatly  increase  the  affected 
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universe  of  activities  that  would  need  to 
applv  for  small  take  authorizations 
under  the  MMPA.  including  the  U.S. 
shipping,  recreational  boating,  and 
ecotourism  industries. 

Comment  23.  The  HSUS  states  that 
the  concept  that  TTS  is  Level  B 
harassment  has  seemingly  been 
established  de  facto  for  some  time  now 
but  never  subject  to  public  notice  or 
comment.  This  is  simply  unacceptable, 
and  in  violation  of  the  .\dministrative 
Procedure  Act.  The  HSUS  is  disturbed 
at  its  continued  appearance  in 
documentation  associated  with  Navy  or 
ONR  projects  (such  as  the  WINSTON  S. 
CHURCHILL  shock  trial]. 

Response:  Because  part  of  this 
rulemaking  is  the  criterion  NMFS 
proposes  to  use  to  determine  levels  of 
harassment  incidental  to  takings  of 
small  number  of  marine  mammals  by 
the  continued  operation  of  a  LF  sound 
source  previously  installed  off  the  north 
shore  of  Kauai  by  the  ATQC  project 
there  is  no  violation  of  section  55.3(b)  of 
the  APA.  NMFS  invites  comment  on  the 
criterion  for  assessing  impacts  from 
explosives  on  marine  mammals 

Comment  24:  The  AWI  requests 
NMFS  officially  state  its  policy  with 
regard  to  the  requirement  for  researchers 
to  applv  for  a  small  take  permit  if  the 
levels  of  sound  transmissions  are  under 
180  dB.  Do  you  currently  require  a 
permit  if  researchers  subject  marine 
mammals  to  Level  B  harassment'  Does 
vour  agencv  currently  consider  sound  of 
under  180  dB  insignificant  and  therefore 
exempt  from  an  incidental  take  permits 

Response:  First,  NMFS  must  c!larify 
between  different  types  of  researchers. 
Researchers  planning  to  conduct 
research  directed  at  marine  mammals 
need  to  apply  for  a  scientific  research 
permit  under  section  104  of  the  MMPA 
This  document  does  not  discuss 
applications  for  scientific  research 
under  section  104  of  the  MMPA.  Those 
researchers,  and  others,  whose  activity 
will  have  an  incidental  interaction  with 
marine  mammals  can  apply  for  a  small 
take  exemption  under  section 
101(a)(51{A)  or  (a)(5)(D)  of  the  MMPA. 
That  is  the  tvpe  of  application  under 
discussion  in  this  document. 

Secondly.  NMFS  must  clarif\  that 
there  is  a  difference  between  a  source 
level  of  180  dB  and  a  sound  level  of  180 
dB  received  at  the  marine  mammal. 
While  NMFS  considers  that  a  received 
level  at  the  marine  mammal  of  180  dB 
or  greater  has  the  potential  to  result  in 
a  taking  of  marine  mammals,  in  most 
cases,  an  underwater  acoustic  device  or 
instrument  with  a  source  level  of  180  dB 
or  less,  is  likely  to  attenuate  (e.g..  reduce 
in  intensity)  within  a  few  meters  to 
insignificant  levels.  Therefore,  unless 


there  is  an  abundance  of  marine 
mammals  in  close  proximity  to  a  source 
of  this  intensity,  marine  mammals  are 
unlikely  to  be  taken. 

In  that  regard,  several  factors  need  to 
be  considered  by  a  potential  applicant 
prior  to  applying  for  a  small  take 
authorization  That  person  needs  to 
consider:  (1)  The  SPL  and  the  frequency 
of  the  acoustic  source  (the  higher  the 
frequency,  the  greater  the  loss  in 
intensity  relative  to  distance);  (2) 
whether  the  source  results  in  an 
explosive,  impulse,  or  intermittent 
noise;  (3)  the  location  and  the  duty 
cycle  of  the  source;  (4)  the  duration  of 
the  activity:  and  (5)  the  relative 
abundance  of  those  species  of  marine 
mammals  in  the  area  of  the  source 
whose  hearing  range  coincides  with  the 
frequencies  of  the  acoustic  source. 

However,  it  is  the  responsibility  of  the 
proponents  of  an  activity  to  determine 
whether  marine  mammals  will  be 
harassed,  injured,  or  killed  by  an 
activity.  NMFS  recommends  that,  if 
there  is  a  potential  for  marine  mammals 
to  be  harassed  by  an  acoustic  source  and 
for  the  response  on  the  part  of  the 
mamindl{s)  to  be  more  than  a  simple 
alert,  startle,  or  dive  reaction,  the 
responsible  party  should  contact  NMFS 
to  ascertain  whether  a  small  take 
authorization  should  be  obtained. 
NMFS  believes  that  an  animal  simply 
hearing  a  noise  and  making  a  minor 
course  correction  to  avoid  the  noise  is 
not  a  behavioral  reaction  sufficient  to 
warrant  a  small  take  application, 
provided  the  reaction  does  not  result  in 
a  response  on  the  part  of  the  animal  that 
is  biologically  significant.  A  biologically 
significant  response  is  one  that  has  the 
potential  to  affect  reproduction  and 
survival,  including  feeding  and 
migration. 

Comment  25:  One  citizen  wanted  to 
know  why  NMFS  is  considering  this 
(incidental  harassment)  proposal  which 
potentially  threatens  to  deprive  the 
whale  watching  business  of  its  vital 
coastal  environment?  Why  should 
NMFS  favor  acoustic  polluters  over  and 
above  environmentally  friendly 
businesses? 

Response:  Under  section  101(a)(5)(A) 
of  the  MMPA.  NMFS  is  charged  with 
determining  that  the  total  taking  by  a 
lawful  maritime  activity  is  having  no 
more  than  a  negligible  impact  on  a  small 
number  of  marine  mammals.  If  that 
determination  can  be  made,  then  an 
authorization  can  be  issued  (provided 
monitoring  and  reporting  are  carried 
out).  However,  because  the  Kauai 
MMRP  demonstrated  that  no  overt  or 
obvious  short-term  change  in 
abundance,  distribution,  or  behavior  of 
humpback  whales  occurred  as  a  result 


of  the  ATOC  sound  transmissions,  no 
direct  effects  on  the  economy  through  a 
reduction  in  whale-watching  are 
expected  to  occur  from  operation  of  this 
source  over  the  next  5  years. 

The  intentional  taking  of  marine 
mammals  by  whale  watching  and  other 
recreational  boating  activities  that  seek 
out  marine  mammals  for  either  business 
or  personal  enjoyment  are  an  issue  for 
discussion  under  NEPA.  NMFS 
understands  that  the  ONR  FEIS  will  be 
expanded  with  new  economic  data  on 
the  tourism  industry. 

Comment  26:  The  same  citizen  asks 
whether  NMFS  has  considered  the 
combined  influences  that  these  high 
intensity  acoustic  sources  will  create? 

Response:  Unless  one  were  also  to 
consider  vocalizing  whales  as  being 
high  intensity  sources,  NMFS  does  not 
believe  that  the  NPAL  source  (at  195  dB) 
qualifies  as  a  high  intensity  acoustic 
source.  Under  section  101(a)(5)(A)  of  the 
MMPA,  NMFS  is  required  to  determine 
that  the  total  taking  by  the  specified 
activity  is  not  having  more  than  a 
negligible  impact  on  affected  marine 
mammal  stocks.  In  this  case,  the 
specified  activity  under  consideration  is 
the  operation  of  the  NPAL  acoustic 
source  by  Scripps.  However,  the 
cumulative  impact  on  the  marine 
environment  from  oceanic 
anthropogenic  noise  sources,  such  as 
Navy  mid-frequency  and  LF  sonars, 
commercial  shipping,  and  recreational 
boating  noise  in  the  vicinity  of  Kauai, 
are  subject  to  consideration  by  ONR  in 
its  EIS. 

Other  Concerns 

Comment  27:  The  HSUS  noted  that 
they  and  the  Natural  Resources  Defense 
Council  (NRDC)  submitted  extensive 
comments  in  October  1999  on  the 
Navvs  DEIS  on  SURTASS  LFA  sonar 
and  its  use  of  SURTASS  LFA  SRP  data. 
The  HSUS  incorporates  herein  by 
reference  concerns  noted  in  those 
comments. 

Response:  The  proposed  action  in  this 
document  is  the  taking  of  marine 
mammals  incidental  to  operation  of  the 
NPAL  acoustic  source  that  is  stationary 
off  Kauai,  Hawaii,  not  the  incidental 
taking  of  marine  mammals  bv  the  world- 
wide deployment  of  SURTASS  LFA 
sonar.  Those  comments  will  be 
addressed  by  the  Navy  in  the  FEIS  for 
that  activity.  NMFS  has  reviewed  the 
comments  submitted  by  HSUS  and  the 
NRDC  for  the  SURTASS  LFA  sonar 
DEIS  and  notes  that  most  comments  are 
not  germane  to  this  action. 

Marine  Mammals 

A  summary  of  the  marine  mammal 
species  that  may  potentially  be  found  in 
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the  vicinity  of  the  NPAL  acoustic  source 
at  either  Kauai  or  Midway  is  presented 
here.  For  more  detail  on  marine 
mammal  abtmdance,  density,  and  the 
methods  used  to  obtain  this 
information,  reviewers  are  requested  to 
refer  to  ONR's  DEIS.  For  general 
information  on  North  Pacific  Ocean 
marine  mammals,  reviewers  may  refer 
to  Barlow  et  al.  (1997). 

Six  species  of  baleen  whales, 
hxmipback  [Megaptem  novaengliae),  fin 
[Balaenoptem  physalus),  blue  (B. 
musculus),  Bryde's  (B.  edeni),  minke  (B. 
acutorostrata),  and  right  (Eubalaena 
glaciaJis)  whales,  may  occur  in  the 
Kauai  or  Midway  Atoll  areas.  Although 
not  reported  near  Midway  Atoll,  the 
humpback  whale  is  the  only 
balaenopterid  whale  known  to  be 
present  in  reasonably  large  numbers. 
Hiunpback  whales  are  considered 
abundant  in  coastal  waters  of  the  main 
Hawaiian  Islands  firom  November 
through  April.  Fin  whales  and  blue 
whales  have  the  potential  to  occur  in 
the  area;  however,  their  distribution  and 
abundance  in  the  region  is  believed  to 
be  uncommon  (Balcomb,  1987), 
although  only  a  single  fin  whale  was 
observed  during  recent  ATOC  marine 
mammal  research.  Right  whales  in  the 
North  Pacific  Ocean  are  extremely  rare 
and  therefore,  woidd  also  be  rare  in  the 
Hawaiian  Islands.  Bryde's  whales,  and 
minke  whales  may  be  occasionally  seen 
in  the  area  of  Midway  Atoll 
(Leatherwood  et  al.,  1988),  but  are  not 
usually  foimd  off  Kauai. 

Sixteen  species  of  odontocetes 
(toothed  whales,  dolphins  and 
porpoises)  may  be  found  in  the  Kauai 
and  Midway  areas.  These  species  are 
sperm  whales  [Physeter 
macrocephalus),  short-finned  pilot 
whales  [Globicephala  macrorhynchus], 
beaked  whales  [Ziphius  cavirostris, 
Bemrdius  bairdi,  and  Mesoplodon  spp.], 
spinner  dolphins  [Stenella  longirostris), 
spotted  dolphins  [Stenella  attenuata), 
striped  dolphins  {Stenella 
coeruleoalba),  bottlenose  dolphins 
[Tursiops  tmncatus],  rough-toothed 
dolphins  (Steno  bredanensis),  pygmy 
sperm  whales  (Kogia  breviceps),  dwarf 
sperm  whales  (Kogia  simus),  killer 
whales  {Orcinus  area),  false  killer 
whales  [Pseudorca  crassidens),  pygmy 
killer  whales  (Feresa  attenuata),  and 
melon-headed  whales  [Peponocephala 
electro).  It  should  be  noted,  however, 
that  the  latter  7  species  were  not  sighted 
in  or  near  the  proposed  Kauai  area 
during  marine  mammal  siuveys 
conducted  between  1993  and  1998. 

The  Hawaiian  monk  seal  [Monachus 
schauinslandi)  occurs  in  the  area  of  the 
Leeward  Hawaiian  Islands  and,  more 


recently  in  the  main  Hawaiian  Islands, 
including  the  island  of  Kauai. 

Potential  Impacts  on  Marine  Mammals 

The  effects  of  underwater  noise  on 
marine  mammals  are  highly  variable, 
and  can  be  categorized  as  follows  (based 
on  Richardson  et  al,  1995):  (1)  The 
noise  may  be  too  weak  to  be  heard  at  the 
location  of  the  animal  (i.e.  lower  than 
the  prevailing  ambient  noise  level,  the 
hearing  threshold  of  the  animal  at 
relevant  frequencies,  or  both);  (2)  the 
noise  may  be  audible  but  not  strong 
enough  to  elicit  any  overt  behavioral 
response;  (3)  the  noise  may  eUcit 
behavioral  reactions  of  variable 
conspicuousness  and  variable  relevance 
to  the  well  being  of  the  animal;  these 
can  range  from  subtle  effects  on 
respiration  or  other  behaviors 
(detectable  only  by  statistical  analysis) 
to  active  avoidance  reactions;  (4)  upon 
repeated  exposure,  animals  may  exhibit 
diminishing  responsiveness 
(habituation),  or  disturbance  effects  may 
persist  (the  latter  is  most  likely  with 
soimds  that  are  highly  variable  in 
characteristics,  impredictable  in 
occurrence,  and  associated  with 
situations  that  the  animal  perceives  as  a 
threat):  (5)  any  man-made  noise  that  is 
strong  enough  to  be  heard  has  the 
potential  to  reduce  (mask)  the  ability  of 
marine  mammals  to  hear  natural  sounds 
at  similar  frequencies,  including  calls 
from  conspecifics  and/or  echolocation 
sounds,  and  environmental  sounds  such 
as  ice  or  surf  noise;  and  (6)  very  strong 
soimds  have  the  potential  to  cause 
either  a  temporary  or  a  permanent 
reduction  in  hearing  sensitivity  (i.e., 
TTS  or  PTS,  respectively).  Few  data  on 
the  effects  of  non-explosive  sounds  on 
hearing  thresholds  of  marine  mammals 
have  been  obtained;  however,  in 
terrestrial  mammals,  and  presumably  in 
marine  mammals,  received  sound  levels 
must  far  exceed  the  animal's  hearing 
threshold  for  there  to  be  any  TTS. 
Received  levels  must  be  even  higher  for 
there  to  be  risk  of  PTS.  In  this  proposed 
action,  a  marine  mammal  would  have  to 
receive  one  ping  greater  than,  or  equal 
to  180  dB  in  order  to  be  considered 
receiving  a  non-serious  injury,  or  many 
pings  at  an  RL  slightly  lower  than  180 
dB  in  order  to  potentially  incur  a 
significant  biological  response  (Level  B 
harassment). 

In  order  to  imderstand  the  biological 
significance  of  the  risk  of  Level  A  or 
Level  B  harassment,  it  is  necessary  to 
determine  how  this  risk  might  affect  a 
population  of  marine  mammals,  starting 
with  acoustic  criteria.  First,  the  marine 
mammal  must  be  able  to  hear  LF  sound. 
Second,  the  animal  must  incur  a 
reaction  to  the  LF  sound  that  is  more 


than  momentary.  Third,  any  effect  from 
LF  sound  must  involve  a  significant 
behavioral  change  in  a  biologically 
important  activity,  such  as  feeding, 
breeding,  or  migration,  all  of  which  are 
potentially  important  for  reproductive 
success  of  the  population. 

Based  on  California  and  Hawaii 
ATOC  MMRPs,  Scripps  found  no  overt 
or  obvious  short-term  changes:  (1)  In  the 
abundance  and  distribution  of  marine 
mammals  in  response  to  the  ATOC 
transmissions  (intensive  statistical 
analyses  of  aerial  survey  data  showed 
some  subUe  shifts  in  distribution  of 
hiunpback  (and  possibly  sperm)  whales 
away  from  the  California  site 
(Calambokidis  et  al,  1998)  and 
humpback  whales  away  from  the  Kauai 
site);  (2)  in  the  behavior  of  humpback 
whales  in  response  to  the  playback  of 
ATOC-like  sounds  (intensive  statistical 
analyses  revealed  some  subtle  changes 
in  the  behavior  of  humpback  whales 
(Frankel  and  Clark,  1998;  1999b);  or  (3) 
in  the  singing  behavior  of  humpback 
whales  in  the  vicinity  of  the  Kauai 
ATOC  sound  source.  Bioacoustic 
experts  concluded  that  these  subtle 
effects  would  not  adversely  affect  the 
survival  of  an  individual  whale  or  the 
status  of  the  North  Pacific  humpback 
whale  population  (Frankel  and  Clark, 
1999a). 

To  assess  the  potential  environmental 
impact  of  the  NPAL  sound  source  on 
marine  mammals,  it  was  necessary  for 
Scripps  to  predict  the  sound  field  that 
a  given  marine  mammal  species  could 
be  exposed  to  over  time.  This  is  a  multi- 
part process  involving  (1)  the  ability  to 
measure  or  estimate  an  animal's 
location  in  space  and  time,  (2)  the 
ability  to  measure  or  estimate  the  three- 
dimensional  sound  field  at  these  times 
and  locations,  (3)  the  integration  of 
these  two  data  sets  to  estimate  the 
potential  impact  of  the  sound  field  on 
a  specific  animal  in  the  modeled 
population,  and  (4)  the  conversion  of 
the  resultant  cumulative  exposures  for  a 
modeled  population  into  an  estimate  of 
the  risk  from  a  disruption  of  a 
biologically  important  behavior. 

Next,  a  relationship  for  converting  the 
resultant  cumulative  exposures  for  a 
modeled  population  into  an  estimate  of 
the  risk  to  the  entire  population  of  a 
significant  disruption  of  a  biologically 
important  behavior  and  of  injury  was 
developed.  This  process  assessed  risk  in 
relation  to  RL  and  repeated  exposure. 
The  resultant  "risk  continuum  "  is  based 
on  the  assumption  that  the  threshold  of 
risk  is  variable  and  occurs  over  a  range 
of  conditions  rather  than  at  a  single 
threshold. 

Taken  together,  the  recent  results  on 
marine  mammals  from  LF  sounds,  the 
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acoustical  modeling,  and  the  risk 
assessment,  provide  an  estimate  of 
potential  environmental  impacts  to 
marine  mammals 

The  acoustical  modeling  process  was 
accomplished  by  Scripps  using  the  II. S. 
Navy's  standard  acoustical  performtince 
prediction  transmission  loss  model- 
Parabolic  Equation  (PE)  version  3  4  The 
results  of  this  model  are  the  primary 
input  to  the  AIM  model.  AIM  was  used 
in  this  analysis  to  estimate  mammal 
sound  exposures  and  integrate 
simulated  characteristics  of  marine 
mammals  (e.g..  species  distribution, 
density,  dive  profiles,  and  general 
movement.  NPAL  sound  transmissions 
(e.g..  dutv  cycle,  transmission  length), 
and  the  predicted  sound  field  for  each 
transmission  to  estimate  acoustic 
exposure  during  a  typical  MPAL  source 
transmission.  A  description  of  the  PE 
and  AIM  models  (including  AIM  input 
parameters  for  animal  movement,  diving 
behavior,  and  marine  mammal 
distribution,  abundance,  and  density) 
and  the  risk  continuum  analysis  are 
described  in  detail  in  the  Scripps 
application  and  ONR's  DEIS  and  are  not 
discussed  fiirther  in  this  document.  At 
this  time,  NMFS  recommends  reviewers 
read  these  documents  if  additional 
information  is  desired. 

Scripps  has  drawn  some  general 
conclusions  from  the  relative  abundance 
of  various  marine  mammal  species  in 
relationship  to  the  NPAL  sound  field. 
Under  the  proposed  alternative 
(utilizing  the  ATOC  sound  source  at 
Kauai),  the  only  mysticete  (baleen) 
whale  species  expected  in  the  area  m 
substantial  numbers  is  the  humpback 
whale,  and  Scripps  believes  that 
because  they  usually  prefer  nearshore 
locations  (inside  the  100-fathom  (188  m) 
depth  contour),  few  are  expected  to  he 
exposed  to  received  levels  greater  than 
120  dB  (i.e.  the  SPL  level  presumed  by 
Scripps  to  be  zero  for  marine  mammals 
having  the  potential  to  incur  significant 
disturbance  of  biologically  important 
behavior).  Similarly,  sperm  whales  are 
the  most  common  deep-diving 
odontocete  (toothed)  whale  in  the  area, 
but  because  they  usually  prefer  offshore 
waters  (i.e..  water  depths  greater  than 
4.000  m  (12,700  ft)),  few  are  expected  to 
be  e.xposed  to  received  levels  greater 
than  120  dB  .\ccording  to  Scripps, 
these  distributional  preferences  are 
supported  bv  the  Kauai  ATOC  MMRP 
(Mobley,  1999a). 

Using  the  risk  continuum  and 
acoustic  modeling,  Scripps  estimated 
the  potential  for  biologically  significant 
reactions  by  marine  mammals  under  the 
proposed  action.  Scripps  determined 
that  only  humpback  whales  that  remain 
in  the  vicinitv  of  the  sound  source  for 


a  full  dav  of  transmissions  may 
potentially  experience  any  effect  from 
the  source  transmissions.  However, 
humpback  whales  typically  travel 
parallel  to  the  coast  of  Kauai,  and, 
therefore,  Scripps  believes,  would 
probablv  not  receive  sound  from  more 
than  a  single  transmission. 

At  the  Midway  site,  the  mysticete 
whale  expected  in  greatest  abundance  is 
the  Brvde's  whale.  Because  they  usually 
prefer  nearshore  locations,  Scripps 
expects  few  animals  would  be  exposed 
to  RLs  greater  than  120  dB.  Similarly, 
sperm  whales  are  the  most  common 
deep-diving  odontocetes  in  the  area,  but 
because  they  usually  prefer  offshore 
waters  (i.e..  water  depths  greater  than 
4.000  m  (12,700  ft)),  few  are  expected  to 
be  exposed  to  received  levels  greater 
than  120  dB. 

A  muc;h  higher  abundance  of 
Hawaiian  monk  seals  is  expected  near 
Midway  Island  than  Kauai  since  this 
species  prefers  the  small,  mostly 
uninhabited  chain  of  islands  and  atolls 
northwest  of  the  main  Hawaiian  Islands. 

Using  the  risk  continuum  and 
acoustic  modeling  Scripps  determined 
that  there  would  be  no  potential  for 
biologically  significant  effects  on  marine 
mammals  from  source  transmissions  at 
Midway  Island,  although  some  subtle 
effects  may  occur. 

Mitigation 

Scripps'  proposed  action  includes 
mitigation  that  would  minimize  the 
potential  effects  of  the  NPAL  sound 
source  to  marine  mammals.  First,  the 
sound  source  would  operate  at  the 
minimum  duty  cycle  necessary  to 
support  the  large-scale  acoustic 
thermometry  and  long-range 
propagation  objectives.  Transmissions 
would  continue  with  approximately  the 
same  transmission  schedule  as  that  used 
during  the  first  feasibility  phase  of  the 
ATOC  study.  Second,  any  increases  in 
the  duty  cycle  beyond  the  nominal  2 
percent  (with  a  maximum  of  8  percent) 
would  not  occur  during  the  humpback 
whale  season  (January-April).  The 
proposed  action  includes  the  possibility 
of  an  8-percent  duty  cycle  for  up  to  2 
months  out  of  each  year;  this  action, 
however,  would  not  occur  during  the 
period  of  time  humpback  whales  inhabit 
Hawaiian  waters.  Third,  the  sound 
source  would  operate  at  the  minimum 
power  level  necessary  to  support  large- 
scale  acoustic  thermometry  and  long- 
range  sound  transmission  objectives. 
The  fourth  mitigation  measure  proposed 
is  to  ramp-up  the  NPAL  sound  source 
transmissions  over  a  5-min  period.  This 
is  believed  to  reduce  the  potential  for 
startling  marine  mammals  in  the 
vicinity  of  the  NPAL  sound  source  and 


provides  them  an  opportunity  to  move 
away  from  the  sound  source  before 
transmitting  at  the  maximum  power 
levels. 

Monitoring  and  Reporting 

In  an  effort  to  understand  the 
potential  for  long-term  effects  of  man- 
made  sound  on  marine  mammals. 
Scripps  proposes  to  monitor  the 
distribution  and  abundance  of  marine 
mammals  in  the  vicinity  of  the  sound 
source  by  conducting  eight  surveys  each 
year  from  February  through  early  April. 
In  order  to  maintain  a  basis  for 
comparison  with  previous  aerial  surveys 
conducted  in  the  area  off  the  north 
shore  of  Kauai,  the  proposed  survey 
protocol  would  follow  the  protocol  used 
in  the  earlier  1993-1998  surveys  (see 
Mobley  et  al,  1999).  The  surveys  would 
be  scheduled  eight  days  apart  to  match 
the  NPAL  transmission  schedule.  Based 
on  an  average  of  seven  humpback 
sightings  per  survey  observed  during  the 
1998  season,  and  assuming  a  moderate 
sized  effect  due  to  NPAL  transmissions, 
eight  surveys  should  produce  a 
minimum  of  56  sightings  of  humpback 
whales,  which  would  result  in  an 
estimated  power  of  0.80  (i.e..  there 
would  be  an  80-  percent  probability  of 
detecting  a  change  in  distribution  if  an 
effect  is  present).  The  estimate  of  56 
sightings  is  presumed  to  be  a  minimum, 
given  previously  reported  evidence  that 
Hawaiian  wintering  population  of 
humpback  whales  is  increasing.  Reports 
on  the  aerial  survey  results  will  be 
available  to  the  public  in  reports.  A 
report  on  activities  will  be  provided  to 
NMFS  annually  upon  the  conclusion  of 
that  year's  aerial  surveys. 

Preliminary  Determinations 

Based  on  the  scientific  analyses 
detailed  in  Scripps'  application  and 
further  supported  by  information  and 
data  contained  in  ONR's  DEIS.  NMFS 
concurs  with  Scripps  and  ONR  that  the 
incidental  harassment  of  marine 
mammals  incidental  to  the  continued 
operation  of  an  LF  acoustic  source 
previously  installed  off  the  north  shore 
of  Kauai  by  the  ATOC  project  would 
result  in  only  small  numbers  (as  the 
term  is  defined  in  §  216.103)  of  marine 
marrunals  being  taken,  have  no  more 
than  a  negligible  impact  on  the  affected 
marine  mammal  stocks  or  habitats  and 
not  have  an  unmitigable  adverse  impact 
on  Arctic  subsistence  uses  of  marine 
mammals. 

In  addition  to  the  mitigation  measures 
described  previously,  the  following 
factors  need  to  be  considered  when 
determining  whether  the  taking  by  the 
.NPAL  acoustic  source  would  be 
negligible:  (1)  The  limited  duty  cycle  of 
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the  source  (2-8  percent);  (2)  the 
information  that  most  species  of  marine 
mammals  are  relatively  insensitive  to 
acoustic  sounds  as  low  as  the  NPAL 
source:  (3)  the  fact  that  relatively  few 
marine  mammals  that  inhabit  the 
acoustic  source  area  that  are  known  to 
dive  to  depths  that  would  put  them  in 
the  proximity  to  sound  fields  that  could 
disrupt  biologically  significant  behavior; 
and  (4)  the  low  potential  for  a  marine 
mammal  actually  being  within  the 
acoustic  sound  field  during  sonar 
transmissions.  In  consideration  of  these 
factors,  NMFS  preliminarily  concludes 
that  the  operation  of  the  acoustic  source 
at  Kauai  (or  Midway)  would  result  in  no 
more  than  small  numbers  of  marine 
mammals  being  affected,  and  that  the 
proposed  action  would  have  a  negligible 
impact  on  affected  marine  mammal 
species  and  stocks. 

NEPA 

The  ONR  has  released  a  DEIS  under 
NEPA  (see  ADDRESSES).  The  conunent 
period  for  that  docvunent  ended  on  July 
24.  2000.  NMFS  is  a  cooperating  agency, 
as  defined  by  the  Council  on 
Environmental  Quality  (40  CFR  1501.6), 
in  the  preparation  of  this  DEIS  and  the 
Final  EIS.  ciurently  under  preparation. 

Endangered  Species  Act  (ESA) 

NMFS  is  in  consultation  with  the 
ONR  under  section  7  of  the  ESA  on  this 
action.  In  that  regard,  the  ONR  has 
submitted  to  NMFS  a  Biological 
Assessment  under  the  ESA.  This 
consultation  will  be  concluded  prior  to 
a  determination  on  the  issuance  of  a 
final  rule  and  LOA. 

Costs  and  Benefits 

In  addition  to  allowing  Scripps  to  take 
a  small  number  of  marine  mammals 
incidental  to  conducting  scientific 
research  using  the  NPAL  acoustic 
source  off  Hawaii,  this  rule  would 
require  Scripps  to  provide  NMFS  and 
the  public  with  information  on  the 
NPAL  source's  effect  on  certain  species 
of  marine  mammals.  Without  an 
authorization  under  the  MMPA,  NMFS 
and  the  public  may  not  receive  this 
information.  NMFS  believes  that 
obtaining  this  information  is  important 
because  scientific  findings  resulting 
from  the  monitoring  program  is  likely  to 
be  directly  applicable  to  other 
oceanographic  research  activities  that 
employ  LF  acoustic  sources.  The  cost  to 
ONR  and  Scripps  cannot  be  fully 
determined  at  this  time  but  these  costs 
would  be  incurred  through 
implementation  of  the  aerial  monitoring 
program  that  will  be  required  under  this 
proposed  rule.  Preliminarily,  NMFS 
believes  that  this  cost  would  be 


approximately  $  300.000  during  the  5- 
year  program. 

Information  Solicited 

NMFS  requests  interested  persons  and 
organizations  to  subtait  comments, 
information,  and  suggestions  concerning 
the  content  of  the  proposed  regulations 
to  authorize  the  talcing.  All  commenters 
are  requested  to  review  the  application 
prior  to  submitting  comments  cuid  not 
submit  comments  solely  on  this  Federal 
Register  document.  Because  the 
comment  period  on  the  draft  EIS  has 
ended,  comments  on  issues  not  relevant 
to  either  the  potential  impact  of  the 
NPAL  acoustic  source  on  marine 
mammals  or  NMFS'  responsibilities 
under  the  MMPA  will  not  be 
considered. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  piuposes  of  Executive 
Order  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  it  would  apply  only  to  Scripps 
and  would  have  no  effect,  directly  or 
indirectly,  on  small  businesses.  It  will 
also  affect  a  small  number  of  contractors 
providing  services  related  to  reporting 
the  impact  of  the  NPAL  source  on 
marine  mammals.  Some  of  the  affected 
contractors  may  be  small  businesses,  but 
the  number  involved  would  not  be 
substantial.  Further,  since  the 
monitoring  and  reporting  requirements 
are  what  would  lead  to  the  need  for 
their  services,  the  economic  impact  on 
them  would  be  beneficial.  Because  of 
this  certification,  a  regulatory  flexibility 
analysis  is  not  required. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  0MB  control  number. 
This  proposed  rule  contains  collection- 
of-informatio)p  requirements  subject  to 
the  provisions  of  the  PRA.  This 
collection  has  been  approved  previously 
by  0MB  under  section  3504(b)  of  the 
PRA  issued  under  0MB  control  number 
0648-0151.  These  requirements  include 
an  application  for  an  LOA  and  an 
annual  report  on  monitoring.  Other 
information  requirements  in  the  rule  are 
not  subject  to  the  PRA  since  they  apply 


only  to  a  single  entity  and,  therefore,  are 
not  contained  in  a  rule  of  general 
applicability. 

"The  reporting  burden  for  this 
collection  is  estimated  to  be 
approximately  80  hours,  including  the 
time  for  gathering  and  maintaining  the 
data  needed.  £md  completing  and 
reviewing  the  collection  of  information. 
It  does  not  include  time  for  monitoring 
the  activity. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians.  Marine 
mammals.  Penalties.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated-  December  15.  2000. 

William  T.  Hogarth, 

Deputy  Assistant  Administrator  for  Fisheries. 
S'ational  Marine  Fisheries  Sen-ire. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  216  is  proposed  to  be 
amended  as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  p(  spq. 

2.  Subpart  P  is  added  to  read  as 
follows: 

Subpart  P — Taking  of  Marine  Mammals 
Incidental  to  Operating  A  Low 
Frequency  Acoustic  Source  by  the 
North  Pacific  Acoustic  Laboratory 

Sec. 

216.170  Specified  activity  and  specified 
geographical  region. 

216.171  Effective  dates. 

216.172  Permissible  methods  of  taking. 

216.173  Prohibitions. 

216.174  Mitigation. 

216.175  Requirements  for  monitoring  and 
reporting. 

216.176  Letter  of  .Authorization. 

216.177  Renewal  of  a  Letter  of 
.•\uthorization. 

216  178     Modifications  tea  Letter  of 
.Authorization. 

Subpart  P — Taking  of  Marine  Mammals 
Incidental  to  Operating  A  Low 
Frequency  Acoustic  Source  by  the 
North  Pacific  Acoustic  Laboratory 

§216.170    Specified  activity  and  specified 
geographical  region. 

(a)  Regulations  in  this  subpart  apply 
onlv  to  the  incidental  taking  of  small 
numbers  of  marine  mammals  specified 
in  paragraph  (b)  of  this  section  by  U.S. 
citizens  engaged  in  conducting  acoustic 
research  using  a  moored,  low-frequency 
acoustic  source  by  the  North  Pacific 
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Acoustic  Laborator\'  off  either  kauai  nr 
Midway  Islands,  Hawaii. 

(b)  The  incidental  harassment  of 
marine  mammals  under  the  activity 
identified  in  paragraph  (a)  of  this 
section  is  limited  to  small  numbers  of 
the  following  species;  humpback  whales 
(Megaptera  novaengliae],  fin  whales 
[Balaenoptem  physalus).  blue  whales 
(B.  uiusculus).  Br>'de's  whales  (B. 
edeni).  minke  whales  (B  acutornstrata). 
North  Pacific  right  whales  (Eubalaeno 
glacialis).  sperm  whales  {Physf^ter 
macrocephalus).  short-finned  pilot 
whales  (Globicephala  macrorhynchiis], 
beaked  whales  (Ziphius  cavirostns. 
Berardms  hairdi.  and  Xfcsoplodon  spp.). 
spinner  dolphins  (Stenella  longirostris). 
spotted  dolphins  {Stpnella  attenuata]. 
striped  dolphins  (Stenella 
coeruleoolba).  bottlenose  dolphins 
(Tursiops  truncatus).  rough-tootbed 
dolphins  (Steno  bredanensis).  pygmy 
sperm  whales  {Kogia  breviceps).  dwarf 
sperm  whales  (Kogia  simus).  killer 
whales  (Orcinus  orca).  false  killer 
whaJes  (Pseudorca  crassidens).  pygmy 
killer  whales  (Feresa  attenuata).  and 
melon-headed  whales  (Peponocephala 
electra)  and  Hawaiian  monk  seals 
(Monachus  scbauinslandi] 

§216.171     Effective  dates. 

Regulations  in  this  subpart  are 
effective  from  April  1.  2001.  through 
March  31.  2006. 

§216.172    Permissible  methods  of  taking. 

(a)  Under  a  Letter  of  Authorization 
issued  pursuant  to  §§  216.106  and 
216.176,  the  Holder  of  this  Letter  of 
Authorization  may  incidentally,  but  not 
intentionally,  take  marine  mammals  by 
harassment  within  the  area  described  in 
§  216.170(a).  provided  the  activity  is  in 
compliance  with  all  terms,  conditions, 
and  requirements  of  these  regulations 
and  the  Letter  of  Authorization. 

(b)  The  activities  identified  in 

§  216.170(a)  must  be  conducted  in  a 
manner  that  minimizes,  to  the  greatest 
extent  practicable,  any  adverse  impacts 
on  marine  mammals  and  their  habitat. 

§216.173    Prohibitions. 

Notwithstanding  takings  authorized 
by  §  216.170(b)  and  by  a  Letter  of 
Authorization  issued  under  §§216.106 
and  216.176,  no  person  in  connection 
with  the  activities  described  in 
§216.1 70(a)  shall: 

(a)  Take  anv  marine  mammal  not 
specified  in  §  216.170(b); 

(b)  Take  any  marine  mammal 
specified  in  §  216  170(b)  other  than  by 
incidental,  unintentional  harassment; 

(c)  Take  a  marine  mammal  specified 
in  §  216.170(b)  if  such  take  results  in 
more  thcin  a  negligible  impact  on  the 


species  or  stocks  of  such  marine 
mammal;  or 

(d)  Violate,  or  fail  to  comply  with,  the 
terms,  conditions,  and  requirements  of 
these  regulations  or  a  Letter  of 
Authorization  issued  under  §§216.106 
and  216  176. 

§  216.174    Mitigation. 

As  described  in  the  Letter  of 
Authorization  issued  under  §§  216.106 
and  216.176,  the  North  Pacific  Acoustic 
Laboratorv  acoustic  source  must: 

(a)  Operate  at  the  minimum  duty 
cvcle  necessary  for  conducting  large- 
scale  acoustic  thermometry  and  long- 
range  propagation  objectives. 

(b)  Not  increase  its  duty  cycle  for 
long-range  propagation  studies  during 
the  months  of  January  through  April. 

(c)  Operate  at  the  minimum  power 
level  necessary  for  conducting  large- 
scale  acoustic  thermometry  and  long- 
range  propagation  objectives. 

(a)  Precede  all  transmissions  from  the 
acoustic  source  by  a  5-minute  ramp-up 
of  the  acoustic  source's  power. 

§216.175    Requirements  for  monitoring 
and  reporting. 

(a)  The  holder  of  the  Letter  of 
Authorization  is  required  to  cooperate 
with  the  National  Marine  Fisheries 
Service  and  any  other  Federal,  state  or 
local  agency  monitoring  the  impacts  of 
the  activity  on  marine  mammals.  The 
holder  must  notify  the  Southwest 
Regional  Administrator  at  least  2  weeks 
prior  to  commencing  monitoring 
activities. 

(b)  The  Holder  of  this  Authorization 
must  conduct  a  minimum  of  eight 
surveys  each  year  from  February 
through  earlv  April  in  the  area  off  the 
north  shore  of  Kauai.  Hawaii. 

(c)  The  Holder  of  this  Authorization 
must,  through  coordination  with  marine 
mammal  stranding  networks  in  Hawaii, 
monitor  strandings  of  marine  mammals 
to  detect  long-term  trends  in  stranding 
and  the  potential  relationship  to  the 
North  Pacific  Acoustic  Laboratory 
acoustic  source. 

(d)  Activities  related  to  the 
monitoring  described  in  paragraphs  (b) 
and  (c:)  of  this  section,  or  in  the  Letter 
of  Authorization  issued  under 
§§216.106  and  216.176  maybe 
conducted  without  the  need  for  a 
separate  scientific  research  permit. 

(e)  In  coordination  and  compliance 
with  marine  mammal  researchers 
operating  under  this  subpart,  at  its 
discretion,  the  National  Marine 
Fisheries  Service  may  place  an  observer 
on  any  aircraft  involved  in  marine 
mammal  surveys  in  order  to  monitor  the 
impact  on  marine  mammals. 

(T)  The  holder  of  a  Letter  of 
Authorization  must  annually  submit  a 


report  to  the  Director.  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  no  later  than  120  days 
after  the  conclusion  of  humpback  whale 
aerial  survey  monitoring  program.  This 
report,  must  contain  all  the  information 
required  by  the  Letter  of  Authorization, 
including  the  results,  if  any,  of 
coordination  with  coastal  marine 
mammal  stranding  networks. 

(g)  A  final  comprehensive  report  must 
be  submitted  to  the  Director,  Office  of 
Protected  Resources.  National  Marine 
Fisheries  Service  no  liter  than  240  days 
after  completion  of  the  final  year  of 
humpback  whale  aerial  survey 
monitoring  conducted  under  §  216.175. 
This  report  must  contain  all  the 
information  required  by  the  Letter  of 
Authorization. 

§  21 6.1 76    Letter  of  Authorization. 

(a)  A  Letter  of  Authorization,  unless 
suspended  or  revoked,  will  be  valid  for 
a  period  of  time  specified  in  the  Letter 
of  Authorization  but  may  not  exceed  the 
period  of  validity  of  this  subpart. 

(b)  A  Letter  of  Authorization  with  a 
period  of  validity  less  than  the  period  of 
validity  of  this  subpart  may  be  renewed 
subject  to  renewal  conditions  in 
§216.177. 

(c)  A  Letter  of  Authorization  will  set 
forth: 

(1)  Permissible  methods  of  incidental 
taking; 

(2)  Authorized  geographic  area  for 
taking; 

(3)  Means  of  effecting  the  least 
practicable  adverse  impact  on  the 
species  of  marine  mammals  authorized 
for  taking  and  its  habitat;  and 

(4)  Requirements  for  monitoring  and 
reporting  incidental  takes. 

(d)  Issuance  of  a  Letter  of 
Authorization  will  be  based  on  a 
determination  that  the  number  of 
marine  mammals  taken  by  the  activity 
will  be  small,  and  that  the  number  of 
marine  mammals  taken  by  the  activity, 
specified  in  §  216.170(b),  as  a  whole 
will  have  no  more  than  a  negligible 
impact  on  the  species  or  stocks  of 
affected  marine  mammal(s). 

(e)  Notice  of  issuance  or  denial  of  a 
Letter  of  Authorization  will  be 
published  in  the  Federal  Register 
within  30  days  of  a  determination, 

§  21 6.1 77    Renewal  of  a  Letter  of 
Authorization. 

(a)  A  Letter  of  Authorization  issued 
under  §216.106  and  §  216.176  for  the 
activity  identified  in  §  216.170(a)  will  be 
renewed  upon: 

(1)  Notification  to  the  National  Marine 
Fisheries  Service  that  the  activity 
described  in  the  application  for  a  Letter 
of  Authorization  submitted  under 
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§  216,176  will  be  imdertaken  and  that 
there  will  not  be  a  substantial 
modification  to  the  described  work, 
mitigation  or  monitoring  undertaken 
during  the  upcoming  season; 

(2)  Timely  receipt  of  the  monitoring 
reports  required  under  §  216.175,  which 
have  been  reviewed  by  the  National 
Marine  Fisheries  Service  and 
determined  to  be  acceptable; 

(3)  A  determination  by  the  National 
Marine  Fisheries  Service  that  the 
mitigation,  monitoring  and  reporting 
measures  required  imder  §§  216.174  and 
216.175  and  the  Letter  of  Authorization 
were  imdertaken  and  will  be  undertaken 
during  the  upcoming  period  of  validity 
of  a  renewed  Letter  of  Authorization; 
and 

(4)  Renewal  of  a  Letter  of 
Authorization  will  be  based  on  a 
determination  that  the  number  of 
marine  mammals  taken  by  the  activity 
continues  to  be  small,  and  that  the 
number  of  marine  mammals  taken  by 
the  activity,  specified  in  §  216.170(b) 
will  have  no  more  than  a  negligible 
impact  on  the  species  or  stock  of 
a^ected  marine  mammal(s}, 

(b)  A  notice  of  issuance  or  denial  of 
a  renewal  of  a  Letter  of  Authorization 
will  be  published  in  the  Federal 
Register  within  30  days  of  a 
determination. 

§  21 6.1 78   modifications  to  a  Lattw  of 
Authorization. 

(a)  In  addition  to  complying  with  the 
provisions  of  §§  216.106  and  216.176, 
except  as  provided  in  paragraph  (b)  of 
this  section,  no  substantive  modification 
(including  withdrawal  or  suspension)  to 
the  Letter  of  Authorization  issued 
pursuant  to  §§  216.106  and  216.176  and 
subject  to  the  provisions  of  this  subpart 
shall  be  made  by  the  National  Marine 
Fisheries  Service  until  after  notification 
and  an  opportunity  for  public  comment 
has  been  provided.  For  purposes  of  this 
paragraph,  a  renewal  of  a  Letter  of 
Authorization  imder  §  216.177,  without 
modification,  except  for  the  period  of 
validity  is  not  considered  a  substantive 
modification. 

(b)  If  the  Assistant  Administrator 
determines  that  an  emergency  exists 
that  poses  a  significant  risk  to  the  well- 
being  of  the  species  or  stocks  of  marine 
mammeds  specified  in  §  216.170(b),  a 
Letter  of  Authorization  issued  pursuant 
to  §§  216.106  and  216.176  may  be 
substantively  modified  vdthout  prior 
notification  and  an  opportunity  for 
public  comment.  Notification  will  be 
published  in  the  Federal  Register 
within  30  days  subsequent  to  the  action. 
|FR  Doc.  00-32725  Filed  12-21-00;  8:45  am] 
BILUNO  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
[i.D.  121200iq 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Shrimp 
Fishery  of  the  Gulf  of  Mexico;  Public 
Hearings 

AGEMCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Notice  of  public  hearings; 

request  for  comments. 

SUINMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Coimcil)  will 
convene  additional  public  hearings  to 
receive  comments  on  Draft  Amendment 
11  to  the  Fishery  Management  Plan  for 
the  Gidf  of  Mexico  Shrimp  Fishery 
(Draft  Amendment  11).  Public  hearings 
were  previously  held  from  Port  Isabel, 
TX  to  Key  West,  FL. 
DATES:  Written  conunents  will  be 
accepted  imtil  5  p.m.,  January  3,  2001, 
Public  hearings  will  be  held  in  January: 
for  specific  dates  and  times  see 
SUPf>LEMENTARY  INFORIMATION. 
ADDRESSES:  Written  comments  should 
be  sent  to,  and  copies  of  Draft 
Amendment  11  are  available  from,  the 
Gulf  of  Mexico  Fishery  Management 
Coimcil,  3018  U.S.  Highway  301,  North, 
Suite  1000,  Tampa,  FL  33619; 
telephone:  (813)228-2815.  Public 
hearings  will  be  held  in  Texas, 
Mississippi,  Alabama,  Louisiana,  and 
Florida.  For  specific  locations  see 
SUPPLEMEMTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Leard,  Senior  Fishery  Biologist, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
Council  held  public  hearings  on  Draft 
Amendment  1 1  throughout  the  Gulf  of 
Mexico  region  from  October  2,  2000, 
through  October  26.  2000  (65  FR  57159). 
The  Council  will  convene  additional 
public  hearings  to  review  Draft 
Amendment  1 1 .  Draft  Amendment  1 1 
contains  alternative  measures  for 
requiring  shrimp  vessel  and  boat 
permits,  shrimp  vessel  and  boat 
registration,  and  operator  permits  and 
for  prohibiting  trap  gear  in  the  royal  red 
shrimp  fishery  in  the  Gulf  exclusive 
economic  zone  (FEZ).  Shrimp  "vessels" 
refer  to  fishing  craft  usually  over  5  net 
tons  that  carry  a  certificate-of- 
dociunentation  issued  by  the  U.S.  Coast 
Guard  (USCG);  shrimp  "boats"  refer  to 


fishing  craft  under  5  net  tons  that  do  not 
carry  a  USCG  certificate-of- 
documentation  but  that  are  issued  a 
number  by  the  appropriate  state. 
For  its  initial  round  of  public 
hearings,  it  was  the  Council's  belief  that 
a  major  difference  between  vessel/boat 
permits  and  registrations,  as  noted  in 
the  earlier  hearings,  was  that  permits  are 
subject  to  law  enforcement  sanctions, 
while  vessel  registrations  are  not.  In  a 
recent  review  of  Draft  Amendment  1 1 , 
NOAA  General  Coimsel  determined  that 
if-a  vessel/boat  registration  was  required 
as  a  condition  for  participating  in  the 
shrimp  fishery,  then  such  vessel/boat 
registration  is  a  permit,  and  would 
therefore  be  subject  to  law  enforcement 
sanctions.  This  clarification  is  important 
because  some  persons  may  have 
previously  supported  vessel/boat 
registrations  over  permits  in  the  belief 
that  the  former  would  not  be  subject  to 
law  enforcement  sanctions.  Further 
public  hearings  have  been  scheduled  to 
give  those  persons  a  chance  to  change 
or  retract  their  previous  comments  and 
to  receive  additional  comments  on  a 
revised  Draft  Amendment  11, 

Dates,  Times,  and  Locations  for  Public 
Hearings 

Public  hearings  for  Draft  Amendment 
11  are  scheduled  as  follows: 

1.  Wednesday,  January  3,  2001,  7 
p.m. — Laguna  Madre  Learning  Center, 
Port  Isabel  High  School,  Highway  100. 
Port  Isabel,  TX  78578;  telephone:  956- 
943-0052; 

2.  Thursday,  January  4,  2001,  7  p.m. — 
Palacios  Recreation  Center,  2401 
Ferryman,  Palacios,  TX  77465; 
telephone:  361-972-3821; 

3.  Monday,  January  8,  2001,  6  p.m.— 
MS  Department  of  Marine  Resources, 
1141  Bayview  Drive.  Biloxi,  MS  39530; 
telephone:  228-374-5000; 

4.  Tuesday,  January  9,  2001,  7  p.m. — 
Bayou  LaBatre  Commiuiitv'  Center, 
Padgett  Switch  Road,  Bayou  La  Batre, 
AL  36509;  telephone:  334-824-7918: 

5.  Wednesday,  January  10,  2001,  7 
p.m. — New  Orleans  Airport  Hilton,  901 
Airline  Drive,  Kenner,  LA  70062; 
telephone:  504-469-5000;  and 

6.  Wednesday.  January  10,  2001,  7 
p.m.— Madeira  Beach  City  Hall.  300 
Municipal  Drive.  Madeira  Beach,  FL 
33708;  telephone:  727-391-9951. 

The  Council  will  also  hear  public 
testimony  at  the  January  Council 
Meeting  on  January  17.  2001,  before 
taking  final  action  on  Draft  Amendment 
11. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
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interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  December 
27. 2000 

Dated:  December  r>.  2000 
Bruce  C.  Morehead. 

Acting  Diri'rtor.  Officp  of  Sustainablf 
Fishfnes.  Sational  Marine  Fisberws  Service. 
|FR  Do(    0O-32724  Filed  12-21-00;  8:45  am] 

BH.UNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[I.D.  121800E] 

Peiagics  Fisheries  of  the  Western 
Pacific  Region;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (N'MFS),  National  Oceanic:  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  On  October  6.  1999,  and  on 
October  20,  1999.  NMFS  announced  its 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  on  Federal 
management  of  the  fisher\-  for  pelagic 
species  in  the  U.S.  exclusive  economic 
zone  (EEZ)  waters  of  the  western  Pacific 
Region.  The  Draft  Environmental  Impact 
Statement  (DEIS)  has  been  prepared  and 
is  available  to  the  public.  The  scope  of 
the  DEIS  includes  all  activities  related 
to  the  conduct  of  the  fishen,  authorized 
bv  and  managed  under  the  Fisher)' 
Management  Plan  for  the  Peiagics 
Fisheries  of  the  Western  Pacific  Region 
(FMP)  and  all  amendments  thereto. 
NNtFS  is  holding  public  meetings  to 
solicit  public  input  on  the  range  of 
actions,  alternatives,  and  impacts 
addressed  in  the  DEIS,  In  addition  to 
holding  the  public  meetings,  NMFS  is 
also  accepting  written  comments  on  the 
DEIS, 


DATES:  Written  comments  will  be 
accepted  through  January  29.  2001.  See 
SUPPLEMENTARY  INFORMATION  for  meeting 
times 

ADDRESSES:  Written  comments  and 
requests  to  be  included  on  a  mailing  list 
of  persons  interested  in  the  DEIS/EIS 
should  be  sent  to  Marilvn  Luipold. 
Pacific  Islands  Area  Office,  NMFS.  1601 
Kapiolani  Blvd.,  Suite  1110,  Honolulu. 
HI  96814-4700.  Comments  also  may  be 
faxed  to  808-973-2941.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  Public  meetings  will  be 
held  in  Hawaii.  Guam.  American  Samoa 
(AS),  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI).  For 
specific  meeting  locations,  see 
SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilvn  Luipold  (see  ADDRESSES). 

SUPPLEMENTARY  INFORMATION:  On 

October  6,  1999  (64  FR  54272).  and  on 
October  20,  1999  (64  FR  56479).  NMFS 
announced  its  intent  to  prepare  an  EIS 
on  Federal  management  of  the  fisherj- 
for  pelagic  species  in  the  U.S.  EEZ 
waters  of  the  western  Pacific  Region. 
NMFS  has  prepared  the  DEIS  and  made 
it  available  to  the  public.  The  Notice  of 
Availabilitv  of  the  DEIS  was  published 
on  December  15,  2000,  (65  FR  78485). 

Dates.  Times,  and  Locations  for  Public 
Meetings 

1    Kahului,  Maui,  HI:  January  3.  2001. 
6  to  9  p.m  .  Maui  Beach  Hotel.  Maui 
Room.  170  Kaahumanu  Avenue, 
Kahului.  Maui,  HI  96732. 

2.  Lihue,  Kauai,  HI:  January  4,  2001, 
6  to  9  p.m.,  Wilcox  Elementary  School, 
4319  Hardy  St  .  Lihue,  HI  96766. 

3.  Fagatogo,  AS:  Januar\-  6,  2001,  9 
a.m.  to  noon.  Department  of  Marine  and 
Wildlife  Resources  (DMWR)  conference 
room  (behind  market),  Faratogo,  AS. 
Phone  contact  c/o  DMWR  (684-633- 
4456). 

4.  Waianae.  Oahu,  HI:  Januar\'  10, 
2001,  6  to  9  p.m.,  Waianae  Public 


Librarv.  85-625  Farrington  Highway. 
Waianae.  HI,  96792. 

5.  Haleiwa,  Oahu,  HI:  January  11. 
2001,  6  to  9  p.m.,  Haleiwa  Alii  Beach 
Park,  Haleiwa,  HI  96712. 

6.  Honolulu,  Oahu,  HI:  Januar\'  12. 
2001.  6  to  9  p.m..  Ala  Moana  Hotel, 
Carnation  Room,  410  Atkinson 
Boulevard.  Honolulu.  HI  96814. 

7.  Agana  (Hagatna).  Guam:  January  16. 
2001.  6  to  9  p.m..  Guam  Fishermen's 
Cooperative  Association,  Hagatna  Boat 
Basin,  Agana  (Hagatna),  Guam. 

8.  Susupe  Village,  Saipan,  CNMI: 
January  17,  2001,  6  to  9  p.m.,  Saipan 
Diamond  Hotel,  Hibiscus  Room.  No 
street  address,  Susupe  Village,  P.O.  Box 
66.  CNMI. 

9.  Kaunakakai,  Molokai,  HI:  January 
22,  2001,  6  to  9  p.m..  Mitchell  Pauole' 
Center,  90  Ainoa  St..  Kaunakakai.  HI 
96748. 

10.  Kona,  Hawaii,  HI:  January  23, 
2001.  6  to  9  p.m..  King  Kamehameha 
Hotel.  75-5660  Palani  Road.  Kona,  HI 
96740. 

11.  Hilo,  Hawaii.  HI:  January  24,  2001. 
6  to  9  p.m.  Cooperative  Extension 
Services,  College  of  Agriculture. 
Conference  Room  B,  875  Komohana 
Street.  Hilo.  HI  96720. 

12.  Lanai.  HI:  January  26,  2001,  6  to 

9  p.m.,  Lanai  Airport  Conference  Room, 
Lanai,  HI  96763. 

Special  Accommodations 

Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Marilyn  Luipold 
(see  ADDRESSES),  808-973-2937  (voice) 
or  808-973-2941  (facsimile),  at  least  5 
days  prior  to  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  19,  2000. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  \ational  Marine  Fisheries  Senice. 
[FR  Doc.  00-32727  Filed  12-21-00;  8:45  am] 
BILUNG  CODE  3510-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Request  for  Approval  of  an  information 
Collection 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimoimces  the  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
a  new  information  collection.  This 
information  collection  will  be  used  in 
support  of  the  Pasture  Recovery 
Program  (PRP)  which  reimburses 
producers  for  drought-related  losses  on 
pasture  during  calendar  year  1999  as 
authorized  by  the  Agricultiue,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2000.  Producers 
must  agree  to  reestablish  vegetation  on 
pasture  acreage  destroyed  by  the 
drought  in  order  to  receive  the  disaster 
payment. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  20,  2001 
to  be  assured  consideration. 
ADDmONAL  INFORMATION  OR  COMMENTS: 
Contact  Clayton  Furukawa,  Agricultural 
Program  Specialist,  USDA,  FSA,  CEPD, 
STOP  0513,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0513;  telephone  (202)  690-0571;  e-mail 
Clayton_Furukawa@wdc.usda.gov;  or 
facsimile  (202)  720-4619. 
SUPPLEMENTARY  INFORMATION: 

Title:  Pastiu«  Recovery  Program 
Contract. 

OMB  Control  Number:  0560-NEW. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  The  PRP  was  authorized  by 
the  Agriculture,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
2000,  to  reimburse  farmers  and  ranchers 


for  drought  related  losses  to  pasture 
during  calendar  year  1999.  The 
information  is  necessary  to  ensure  the 
integrity  of  the  program  and  to  ensure 
that  only  eligible  producers  are 
authorized  contracts. 

Producers  requesting  PRP  payments 
from  the  CCC  must  provide  specific  data 
related  to  the  disaster  payment  request. 
The  form  included  in  this  information 
collection  package  requires  farm  and 
tract  numbers,  name  and  address, 
number  of  acres  where  vegetation  will 
be  reestablished,  and  similar 
information,  in  order  to  determine 
eligibility.  Producers  must  also  agree  to 
the  terms  and  conditions  contained  in 
the  form.  Without  the  collection  of  this 
information,  CCC  caimot  ensure  the 
integrity  of  the  program. 

Estimate  of  Respondent  Burden: 
I*ublic  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .25  hours  per  response. 

Respondents:  Individuals  producers, 
partnerships,  corporations,  tribal 
members,  or  other  eligible  agricultural 
producers. 

Estimated  Number  of  Respondents: 
15,000. 

Estimated  Number  of  Annual 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.25  hours  (This  estimate 
includes  60  minutes  travel  time  for 
appUcants  to  the  \ocal  USDA  service 
center  office.) 

Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden,  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  must  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  and  to  Clayton 
Furukawa,  Agricultural  Program 
Specialist,  USDA-FSA-CEPD,  STOP 


0513.  1400  Independence  Avenue.  SW.. 
Washington.  DC  20250-0513:  telephone 
(202)  690-0571:  e-mail 
Clayton_Furukawa@wdc.fsa.usda.gov, 
or  facsimile  (202)  720-4619.  Copies  of 
the  information  collection  may  be 
obtained  from  Mr.  Furukawa  at  the 
above  address. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  in  within  30  days 
of  publication. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington.  DC,  on  December 
13,  2000. 

Keith  Kelly, 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

[FR  Doc.  00-32713  Filed  12-21-00;  8:45  am] 

BIUJNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  the 
Natural  Resources  Conservation 
Service's  National  Handbook  of 
Conservation  Practices 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS), 
Department  of  Agriculture,  New  York- 
State  Office, 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices. 
Section  IV  of  the  New  York  State  NRCS 
Field  Office  Technical  Guide  (FOTG)  for 
review  and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  to 
issue  a  revised  conservation  practice 
standard  in  its  National  Handbook  of 
Conservation  Practices.  This  revised 
standard  is:  Swaste  Storage  Facility 
(NY313). 

DATES:  Comments  will  be  received  on  or 
before  January  22,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Wayne  E.  Maresch. 
State  Conservationist,  Natural  Resources 
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Conservation  Sen,ice,  (NRCS).  441  S. 
Salina  Street.  Fifth  Floor.  Suite  354, 
Syracuse.  New  York,  13202-2450. 

A  copv  of  this  standard  is  available 
from  the  above  individual. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultural 
Improvement  and  Reform  .Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  ne.xt  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 

Dated:  Derember  7.  2000. 
Wayne  M.  .Vlaresch, 

State  Consfnationist.  Natural  Resources 

Consen-ation  Ser\-ice.  SxTacuse.  jVV 

|FR  Uo( .  00-32737  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  3410-1ft-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Municipal  Interest  Rates  for  the  First 
Quarter  of  2001 

agency:  Rural  Utilities  Service,  USDA 
ACTION:  Notice  of  municipal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  first  quarter  of  2001. 


summary:  The  Rural  Utilities  Service 
herebv  announces  the  interest  rates  for 
advances  on  municipal  rate  loans  with 
interest  rate  terms  beginning  during  the 
first  calendar  quarter  of  2001 
DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  [anuary  1, 
2001.  and  ending  March  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Gdll 
P.  Salgado,  Management  Analyst,  Office 
of  the  Assistant  Administrator,  Electric 
Program,  Rural  Utilities  Service,  US 
Department  of  Agriculture.  Room  4024- 
S,  Stop  1560.  1400  Independence 
Avenue.  S\V.  Washington.  DC  20250- 
1560.  Telephone:  202-205-3660.  FAX: 
202-690-0717.  E-mail: 
GSalgado@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  Rural 
Utilities  Ser\ice  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  during  the  first  calendar 
quarter  of  2001  for  municipal  rate 
electric  loans.  RUS  regulations  at 
§  1714.4  state  that  each  advance  of 
funds  on  a  municipal  rate  loan  shall 


bear  interest  at  a  single  rate  for  each 
interest  rate  term.  Pursuant  to  §  1714.5, 
the  interest  rates  on  these  advances  are 
based  on  indexes  published  in  the 
"Bond  Buyer"  for  the  four  weeks  prior 
to  the  fourth  Friday  of  the  last  month 
before  the  beginning  of  the  quarter.  The 
rate  for  interest  rate  terms  of  20  years  or 
longer  is  the  average  of  the  20  year  rates 
published  in  the  Bond  Buyer  in  the  four 
weeks  specified  in  §  1714.5(d).  The  rate 
for  terms  of  less  than  20  years  is  the 
average  of  the  rates  published  in  the 
Bond  Buver  for  the  same  four  weeks  in 
the  table  of  "Municipal  Market  Data — 
General  Obligation  Yields"  or  the 
successor  to  this  table.  No  interest  rate 
may  exceed  the  interest  rate  for  Water 
and  Waste  Disposal  loans. 

The  table  of  Municipal  Market  Data 
includes  only  rates  for  securities 
maturing  in  2001  and  at  5  year  intervals 
thereafter  The  rates  published  by  RUS 
reflect  the  average  rates  for  the  years 
shown  in  the  Municipal  Market  Data 
table.  Rates  for  intere.st  rate  terms 
ending  in  inter\'ening  years  are  a  linear 
interpolation  based  on  the  average  of  the 
rates  published  in  the  Bond  Buyer.  All 
rates  are  adjusted  to  the  nearest  one 
eighth  of  one  percent  (0.125  percent)  as 
required  under  §  1714.5(a).  The  market 
interest  rate  on  Water  and  Waste 
Disposal  loans  for  this  quarter  is  5.500 
percent. 

In  accordance  with  §  1714.5.  the 
interest  rates  are  established  as  shown 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
first  calendar  quarter  of  2001. 


Interest  rate  term  ends  in 
(year) 


RUS  rate 
(0  000  per- 
cent) 


2022 
2021 
2020 
2019 
2018 
2017 
2016 
2015 
2014 
2013 
2012 
2011 
2010 
2009 
2008 
2007 
2006 
2005 
2004 
2003 
2002 


5  500  or  later 
5500 
5500 
5.500 
5500 
5500 
5500 
5500 
5.500 
5.500 
5.375 
5375 
5.250 
5.250 
5.125 
5125 
5.000 
4  875 
4.750 
4.500 
4375 


Dated:  December  18,  2000. 
Christopher  A.  McLean, 

Administrator.  Rural  i'tilities Senice. 

IFR  Doc.  0O-3264.T  Filed  12-21-00;  8:45  am] 

BILLING  CODE  3410-1 S-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Notice  of  Funding  Availability  (NOFA); 
Treasury  Rate  Loan  Program 

agency:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  of  funding  availabilitv 
(NOFA). 


SUMMARY:  This  Notice  of  Funding 
Availability  (NOFA)  announces  the 
availabilitv  of  $500  million  in  direct 
Treasury  rate  electric  loans  for  fiscal 
year  (FY)  2001.  This  document 
describes  the  eligibility  and  submission 
requirements,  the  criteria  that  will  be 
used  bv  the  Rural  Utilities  Service 
(RUS)  to  select  applications  for  funding, 
and  the  expectation  that  the  current 
backlog  of  qualifying  applications  for 
loans  from  RUS  under  the  Rural 
Electrification  Act  will  exhaust  all  of  the 
available  funding.  In  the  event  this 
assumption  proves  to  be  incorrect,  RUS 
intends  to  publish  another  NOFA  on  or 
before  July  1.  2001,  announcing  the 
availability  of  any  remaining  direct 
Treasury  rate  electric  loan  funds  and 
how  they  will  be  allocated.  The 
intended  effect  of  this  NOFA  is  to 
enable  RUS  to  approve  all  direct 
Treasury  rate  electric  loans  for  FY  2001 
prior  to'july  1,  2001. 

DATES:  RUS  intends  to  treat  all 
completed  qualifying  applications  for 
direct  electric  loans  at  the  municipal 
rate  as  pre-applications  for  direct 
electric  loans  at  the  Treasury  rate.  The 
closing  date  for  receipt  of  pre- 
applications  that  will  be  considered  is 
October  28,  2000;  the  date  on  which  the 
direct  Treasur\'  rate  electric  loan 
program  was  established  by  Pub.L.  106- 
387. 

ADDRESSES:  Loan  applicants  that  do  not 
have  outstanding  loans  from  RUS 
should  write  to  the  Rural  Utilities 
Service,  United  States  Department  of 
Agricuhure,  Washington,  DC  20250- 
1500.  A  field  or  headquarters  staff 
representative  may  be  assigned  by  RUS 
to  visit  the  applicant  and  discuss  its 
financial  needs  and  eligibility- 
Borrowers  that  have  outsteuiding  loans 
should  contact  their  assigned  RUS 
general  field  representative  (GFR). 
Borrowers  may  consult  with  RUS  field 
representatives  and  headquarters  staff, 
as  necessary. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Robert  O,  EUinger,  Management 
Analyst,  U,S.  Department  of 
Agriculture,  Rural  Utilities  Service, 
Electric  Program,  Room  4023  South 
Building,  Stop  1560,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1560,  Telephone:  202-720- 
0424. 

SUPPLEMENTARY  INFORMATION: 
Programs  A£Eected 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  assigned  to 
this  program  is  10.850. 

Discussion  of  Notice 

/.  Authority  and  Distribution 
Methodology 

a.  Authority 

Section  4  of  the  Rural  Electrification 
Act  of  1936,  (RE  Act)  (7  U.S.C.  904), 
among  other  things,  provides  RUS  with 
the  authority  to  make  loans  for  rural 
electrification  and  for  the  purpose  of 
furnishing  and  improving  electric 
service  in  rural  areas.  Section  305  of  the 
RE  Act  (7  U.S.C.  935)  establishes  the 
mimicipal  rate  electric  loan  program  for 
these  purposes.  Title  III  of  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  2001 
(Pub.  L,  10&-387)  authorizes  a  direct 
Treasury  rate  electric  loan  program  of 
$500  million  for  FY  2001. 

b.  Distribution  Methodology 

RUS  believes  that  Congress 
authorized  the  direct  Treasury  rate 
electric  program  to  address  the  backlog 
of  qualified  loan  applications  for  direct 
municipal  rate  electric  loans  fi'om  RUS, 
Such  loans  are  generally  allocated  by 
RUS  in  the  order  that  qualified 
applications  are  received.  RUS  will 
distribute  direct  Treasury  rate  electric 
loans  by  offering  those  mimicipal  rate 
electric  loan  applicants  whose  qualified 
applications  were  pending  at  the  time  of 
the  enactment  of  Pub.L.  106-387  the 
option  of  selecting  the  direct  Treasury 
rate  in  lieu  of  the  mimicipal  rate  for 
their  loans,  RUS  will  contact  applicants 
in  the  order  of  priority  that  their 
applications  for  municipal  rate  loans 
would  otherwise  have  been  funded 
using  the  loan  processing  priorities 
pubhshed  in  7  CFR  1710.119.  hi  that 
order,  RUS  will  allocate  up  to  the 
original  (as  adjusted  in  accordance  with 
this  NOFA)  qualifying  municipal  loan 
amount  to  each  applicant  who  so  elects, 
RUS  will  proceed  in  turn  until  such 
point  as  the  $500  million  of  authority 
has  been  exhausted.  In  the  unlikely 
event  that  any  of  the  authority  remains 
unobhgated  on  July  1,  2001,  RUS  plans 


to  publish  a  notice  of  the  availability  of 
the  remaining  portion  and  describe  the 
manner  in  which  it  intends  to  proceed, 
RUS  intends  to  obligate  loans  for  the 
full  amount  by  September  1,  2001. 

n.  Applications  Process 

Qualifying  applications  for  direct 
municipal  rate  electric  loans  which 
have  been  submitted  to  RUS  in 
accordance  with  7  CFR  part  1710 
subpart  I,  before  October  28,  2000  will 
be  treated  as  pre-applications  for  direct 
Treasury  rate  electric  loans.  RUS  will 
contact  qualified  applicants  in  the  order 
which  they  are  presently  queued,  and 
offer  the  applicant  the  opportunity  to 
elect  to  receive  its  loan  at  the  direct 
Treasury  rate  in  lieu  of  the  municipal 
rate.  Applicants  should  notify  RUS 
promptly  in  writing  of  their  election. 
Only  timely  responses  received  by  RUS 
and  electing  the  direct  Treasury  rate 
will  qualify  for  further  loan  processing 
by  RUS  at  that  rate.  All  other  applicants 
will  remain  in  the  municipal  rate  loan 
queue  without  prejudice,  RUS  notes  that 
a  reduction  of  $500  million  of 
applications  in  the  municipal  rate  loan 
queue  will  result  in  reaching  municipal 
rate  loan  applications  that  otherwise 
would  not  be  reached  during  FY  2001. 
Congress  authorized  a  direct  municipal 
rate  electric  loan  program  level  of  $295 
million  for  FY  2001.  RUS  estimates  its 
current  backlog  of  qualified  applications 
for  electric  distribution  loans  as 
exceeding  $1.2  billion.  Therefore,  RUS 
anticipates  that  it  will  significantiy 
reduce  but  not  substantially  eliminate 
its  backlog  of  electric  distribution  loan 
applications, 

ni.  Application  Submission 
Requirements 

Each  application  should  include  all  of 
the  information,  materials,  forms  and 
exhibits  required  by  7  CFR  part  1710 
subpart  I,  as  well  as  comply  with  the 
provisions  of  this  NOFA,  RUS  believes 
that  it  currentiy  has  received  sufficient 
pre-applications  to  exhaust  all  available 
FY  2001  funding  for  the  direct  Treasury 
rate  electric  program  and  therefore  it  is 
not  soliciting  additional  applications  for 
this  rate  category  at  this  time. 

IV.  Differences  Between  Direct 
Municipal  Rate  Electric  Loan  Category 
and  Direct  Treasury  Rate  Electric  Loan 
Category 

Generally  speaking,  since  the  primary 
distinction  between  the  established 
direct  municipal  rate  electric  loan 
program  and  the  direct  Treasury  rate 
electric  loan  program  is  merely  one  of 
interest  setting  methodologies,  RUS 
intends  to  administer  the  direct 
Treasury  rate  program  during  FY  2001 


in  a  manner  substantially  the  same  as  it 
administers  the  direct  municipal  rate 
program.  General  and  pre-loan  policies 
and  procedures  for  electric  loans  made 
by  RUS  may  be  found  in  7  CFR  parts 
1710  and  1714,  It  is  intended  that  the 
use  of  established  and  highly  successful 
direct  electric  loan  program  procedures 
will  enable  RUS  to  promptly  make 
prudent  loans  to  qualified  applicants. 
These  procedures  have  generally 
worked  well  and  are  familiar  to  both 
RUS  staff  and  to  the  applicants.  This 
approach  helps  assure  that  the  funds 
authorized  by  Congress  for  FY  2001  are 
expended  in  a  timely  manner  as 
Congress  intended.  The  principal 
variances  are  as  follows; 

a.  Interest  Rates 

1,  The  standard  interest  rate  on  direct 
Treasury  rate  loans  will  be  established 
deiily  by  the  United  States  Treasury, 

2.  The  interest  rates  for  Treasury  rate 
loans  can  be  found  on  the  Internet  at 
www.federalreserve.gov/releases/Hl  5/ 
currrent/. 

3,  Selection  of  interest  rate  terms  will 
be  made  by  the  borrower  for  each 
advance  of  funds.  The  minimimi 
interest  rate  term  shall  be  one  year. 
Interest  rate  terms  will  be  limited  to 
terms  published  by  the  Treasury  (j'.e.  1, 
2,  3,  5,  7,  10,  20,  and  30).  Interest  rates 
for  terms  greater  than  30  years  will  be 
at  the  30-year  rate. 

4.  There  will  be  no  interest  rate  cap 
on  Treasury  rate  loans. 

b.  Prepayment 

A  direct  Treasury  rate  electric  loan 
may  be  repaid  at  par  on  its  rollover 
maturity  date  if  there  is  one.  Such  a  loan 
may  also  be  prepaid  with  no  premiums 
or  penalties  at  its  "net  present  value" 
(NPV)  as  determined  by  RUS  using  the 
prepayment  methodology  in  7  CFR  part 
1786.' 

c.  Supplemental  Financing 

The  Administrator  has  elected  not  to 
impose  any  supplemental  financing 
requirements  in  conjiuiction  with  direct 
Treasury  rate  electric  loans  made  during 
FY  2001.  Accordingly,  the  "original 
qualifying  municipal  amount"  referred 
to  in  part  I.B  of  this  NOFA  may  be 
adjusted  at  the  election  of  the  applicant 
to  include  otherwise  eligible  amounts 
that  would  have  been  financed  from 
other  sources  in  accordance  with  7  CFR 
1710.110(c).  Request  for  an  adjustment 
in  the  "original"  amount  should  specify 
the  amount  of  the  adjustment  and 
accompany  the  applicants  election  to 
use  the  Treasury'  rate  category  of  direct 
electric  loan.  See  part  II  of  this  NOFA. 
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V  Loan  Documents 

Successful  applicants  will  be  requirt'd 
to  execute  and  deliver  to  RL'S  d 
promisson'  note  evidencing  the 
borrower's  obligation  to  repay  the  loan. 
The  note  must  be  in  form  and  substance 
satisfactorv-  to  Rl'S.  Rl'S  plans  tn 
require  a  form  of  note  substantially  m 
the  form  that  it  currentlv  accepts  hn 
direct  municipal  rate  electric  loans, 
with  such  revisions  as  may  be  necessar>' 
or  appropriate  to  reflect  the  different 
interest  setting  provisions  and  the  terms 
of  this  NOFA.  All  notes  will  be  secured 
in  accordance  with  the  terms  of  7  CFR 
part  1718. 

Dated:  December  18,  2000. 
Christopher  A.  McLean, 

Admmistratur.  HumI  I  'tilities  Senice 

IFR  Doc    0O-i2714  Filed  12-21-00;  a:45  ami 

B<LUNG  CODE  3410-15-P 


COMMrTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  Deletion  from 

the  Procurement  List. 


summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  bv  nonprofit  agencies 
emploving  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List  a 
service  previously  furnished  by  such 
agencies 

EFFECTIVE  DATE:  lanuarv  22,  2001 
ADDRESSES:  Ciommittee  for  Pure  base 
From  People  Who  Are  Blind  or  Severely 
Disabled,  lefferson  Plaza  2.  Suite  10800, 
1421  [efferson  Davis  Highway. 
Arlington,  Virginia  22202-,3254 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  t)n 
September  29,  October  20  and 
November  3,  2000,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notue-, 
(65  FR  58503.  63057  and  66231)  of 
proposed  additions  to  and  deletion  from 
the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capabilitv  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 


contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Covernment  under  41  U.S.C. 
46-t8c  and  41  CFR  51-2.4 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  ma|or  factors  considered  for  this 
certifit  ation  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  lavits-Wagner- 
ODav  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  additum  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Services 

Base  Supply  Center,  Trident  Refit 

Facility.  Naval  Submarine  Base, 

Kings  Bay.  Georgia 
Commissary  Warehousing  and 

lanitorial.  United  States  Naval 

Academy.  Annapolis.  Maryland 
lanitorial /Custodial.  US  Border  Patrol 

Compound.  Davis  Monthan  AFB. 

.\nzona 
Linen  .Service,  Hickam  .^ir  Force  Base, 

Hawaii 
Moving  Services.  Department  of  the 

Interior.  Washington.  DC 
This  action  does  not  affect  current 
((intrac  ts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletion 

1  certify  that  the  ftjUowing  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
(  ertifu  ation  were: 

1  The  action  will  not  result  in  any 
,Hciiiitional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities 

2  The  ac  tioii  will  not  have  a  severe 
economii  iiiipac  t  on  future  contractors 
for  the  services. 

3.  The  action  w  ill  result  in 
authorizing  small  cmtities  to  furnish  the 
services  to  the  (Government. 

4  There  are  no  known  regulatorv' 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  deleted 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  no  longer  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 
Accordingly,  the  following  service  is 
hereby  deleted  from  the  Procurement 
List: 

Service 

lanitorial/Custodial,  Drug  Dependence 
Treatment  Center,  2320  West 
Roosevelt  Road,  Chicago,  Illinois 

Louis  R.  Bartalot, 

Deputy  Director  lOperationsJ 

IFR  Doc.  00-32720  Filed  12-21-00;  8:45  ami 

BILUNG  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  emd  to 
delete  services  previously  furnished  by 
such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  Januarv-  22.  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  [efferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  service 
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listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information.  The  following  commodities 
and  service  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Kit,  Martial  Arms  Training,  7810-00- 
NSH-0001,  781O-O0-NSH-O002, 
7810-00-NSH-0003 

NPA:  Chautauqua  County  Chapter, 
NYSARC,  Jamestown,  New  York 

Service 

Janitorial/Custodial,  Illinois  Air 

National  Guard,  182nd  Airlift  Wing, 
Peoria,  Illinois 

NPA:  Community  Workshop  &  Training 
Center,  Peoria,  Illinois 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Govemraent. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  deletion  from  the  Procurement  List. 


The  following  services  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Services 

Administrative  Services,  Frank  Hagel 
Federal  Building,  1221  Nevin 
Avenue,  Richmond,  California 

Grounds  Maintenance,  Mare  Island 
Naval  Complex  and  Roosevelt 
Terrence,  and  Combat  Systems 
Technical  School  Command,  Mare 
Island  Naval  Shipyard.  Vallejo, 
California 

Janitorial/Custodial,  U.S.  Federal 
Building  and  Courthouse,  110  S. 
4th  Street,  Minneapolis,  Minnesota 

Parts  Sorting,  Kelly  Air  Force  Base, 
Texas 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

(FR  Doc.  00-32721  Filed  12-21-00;  8:45  am] 

BiLUNG  CODE  6353-01 -P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

President's  Export  Council 
Subcommittee  on  Encryption;  Notice 
of  Partially  Closed  Meeting 

The  President's  Export  Council 
Subcommittee  on  Encryption 
(PECSENC)  will  meet  on  January  10, 
2001,  at  the  U.S.  Department  of' 
Commerce,  Herbert  C.  Hoover  Building, 
Room  4832,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC.  The 
meeting  will  begin  in  open  session  at 
9:30  a.m.  The  Subcommittee  provides 
advice  on  matters  pertinent  to  policies 
regarding  commercial  encryption 
products. 

Open  Session: 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  Bureau  of  Export 
Administration  initiatives. 

4.  Issue  briefings. 

5.  Open  discussion. 
Closed  Session: 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958. 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  open  session. 
Reservations  are  not  accepted.  To  the 
extent  time  permits,  members  of  the 
pubic  may  present  oral  statements  to  the 
PECSENC.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 


materials  to  PECSENC  members,  the 
PECSENC  suggests  that  public 
presentation  materials  or  comments  be 
forwarded  before  the  meeting  to  the 
address  listed  below: 

Ms.  Lee  Ann  Carpenter.  O.SIE.S/KABX.A  MS; 
3876.  U.S.  Department  of  Commerce  ]4lh  SI. 
&  Constitution  Ave..  NW..  Washington,  DC 
20230. 

A  Notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  public  on  the  basis 
of  5  U.S.C.  522(c)(1)  was  approved 
October  25,  1999.  in  accordance  with 
the  Federal  Advisory  Committee  Act.  A 
copy  of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facihty,  Room  6020, 
U.S.  Department  of  Commerce, 
Washington,  DC.  For  more  information, 
contact  Ms.  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated;  December  IQ.  2000 
R.  Roger  Majak. 

Assistant  Secretary  For  Export 
Administration. 

IFR  Doc.  00-32768  Filed  12-21-00;  8:45  am) 

BILUNG  CODE  3510->JT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Overseas  Trade  Missions;  Private 
Sector  Participants  Recruitment  and 
Selection 

AGENCY:  International  Trade 
Administration.  Department  of 
Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  below  listed  overseas  trade 
missions. 

SUPPLEMENTARY  INFORMATION:  For  a  more 
complete  description  of  each  trade 
mission,  obtain  a  copy  of  the  mission 
statement  from  the  Project  Officer.  Beth 
Moser  for  each  mission  below. 
Recruitment  and  selection  of  private 
sector  participants  for  these  missions 
will  be  conducted  according  to  the 
Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  dated  March  3,  1997. 
2nd  Annual  U.S.  Information 

Technology  Dealmaker.  Toronto. 

Canada.  Februarv'  8-9,  2001. 

Recruitment  closes  Januarv-  5.  2001. 
Electrical  Power  Trade  Mission  & 

Seminar.  Toronto,  Canada.  April  2- 

3,  2001.  Recruitment  closes 

Februarv  15,  2001. 
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CdnAm  E-Commerre  Partnf^rint;  & 
V'dnc:ouvt>r.  X'ancouver.  t.anada. 
Februan-  15-16,  2001.  Recruitnifiit 
rltiMps  lanuarv  2.  2001 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Beth  Moser,  U.S.  Department  of 

Commerce  Tel:  202-482-27.^6.  Fax: 

202-219-9207.  E-Mail:  beth 

moser@mail.doc.gov 

D.itfil   December  19.  2000. 
Beth  Moser, 

International  Trade  Specialist.  i'.S. 
Commercial  Service.  US.  Department  of 
Commerce. 
(FR  D(i(    (HJ-  fj-b<i  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  3510-FP-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Notice  2] 

National  Fire  Codes:  Request  for 
Proposals  for  Revision  of  Codes  and 
Standards 

AGENCY:  \dtiunal  Institute  of  Standards 

and  Te(:hni>liic;v.  dimmerce. 
ACTION:  Notice 


SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  codes  ami 
standards  and  requests  pri.ipo>dl.i  frnm 
the  publu  to  amend  existing  or  begin 


th'"  pr()c:ess  of  developing  new  NFP.^ 
fire  safety  codes  and  standards  The 
purpose  of  this  request  is  to  increase 
public  participation  in  the  system  used 
bv  NFPA  to  develop  its  codes  and 
standards.  The  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
undertaken  as  a  public  service;  NIST 
does  not  necessarily  endorse,  approve. 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 
DATES:  Interested  persons  may  submit 
proposals  on  or  behalf  the  dates  listed 
with  standards. 

ADDRESSES:  Ciasey  (].  Grant.  Secretary. 
Standards  Council.  NFPA.  1 
Battervmarch  Park.  Quincy, 
Massachusetts  02269-9101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cdsev  C.  Grant.  Secretary.  Standards 
Coun(  il.  at  above  address.  (617)  770- 
3001) 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Fire  Protection 
Association  (NPT.\)  develops  building, 
fire,  and  electrical  safety  codes  and 
standards.  F'ederal  agencies  frequently 
use  these  codes  and  standards  as  the 
basis  for  developing  Federal  regulations 
concerning  fire  safety.  Often,  the  Office 
nf  the  Federal  Register  approves  the 
incorporation  by  reference  of  these 


standards  under  5  U.S.C.  552(a)  and  1 
CFRPartSl 

Request  for  Proposals 

Interested  persons  may  submit 
proposals,  supported  by  written  data, 
views,  or  arguments  to  Casey  C.  Grant, 
Secretary.  Standards  Council.  NFPA,  1 
Battery-march  Park,  Quincy. 
Massachusetts  02269-9101.  Proposals 
should  be  submitted  on  forms  available 
from  the  NFPA  Codes  and  Standards 
Administration  Office. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
document  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5  pm  local  time  on  the  closing  date 
indicated  would  be  acted  on  by  the 
Committee.  The  MFPA  will  consider 
any  proposal  that  it  receives  on  or 
before  the  date  listed  with  the  codes  or 
standard. 

At  a  latter  date,  each  NFPA  Technical 
Committee  will  issue  a  report,  which 
will  include  a  copy  of  written  proposals 
that  have  been  received,  and  on  account 
of  their  disposition  of  each  proposal  by 
the  NFPA  Committee  as  the  Report  on 
Proposals.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 

Dated:  December  18.  2000. 
Kai-en  Brown, 

Dt'putv  Dirprtor 


NFPA  No 


Trtle 


Proposal 


Closing  date 


NFPA,IAPMO  UMC      Uniform  Mechanical  Code    

NFPA.IAPMO  UPC  Uniform  Plumbing  Code  

NFPA  1  -2000        Fire  Prevention  Code    

NFPA  10-1998     Standard  for  Portable  Fire  Extinguishers  

NFPA  11 -'998    Standard  tor  Low-Expansion  Foam  

f^pPA  11A-1999         ,.     Standard  for  Med'um-  and  Higf^-Expansion  Foam  Systems 

NFPA  12A-1997    Standard  on  Halon  1301  Fire  Extinguishing  Systems    

J^PPA  17-1998     Standard  tor  Dry  Chemical  Extinguishing  Systems   

NFPA  17A-1998   Standard  for  Wet  Chemical  Extinguishing  Systems   

NFPA  20-1999     Standard  tor  the  Installation  of  Stationary  Pumps  for  Fire  Protection  

NFPA  22-1998     Standard  tor  Water  Tanks  tor  Pnvate  Fire  Protection    

NFPA  30B-1998   Code  tor  the  Mantuacture  and  Storage  of  Aerosol  Products   

NFPA  42-1997    Code  for  the  Storage  of  Pyroxylin  Plastic  

NFPA  50A-1999  Standard  tor  Gaseous  Hydrogen  Systems  at  Consumer  Sites  

NFPA  50B-1999  ..^^..__ Standard  tor  Liquefied  Hydrogen  Systems  at  Consumer  Sites    

NFPA  51B-1999  Standard  tor  Fire  Prevention  Dunng  Welding,  Cutting,  and  Other  Hot  Work  

NFPA  52-1998    Compressed  Natural  Gas  (CNG)  Vehicular  Fuel  Systems  Code     

NFPA  54-1999    „ National  Fuel  Gas  Code  ,.  

NFPA  55-1998     Standard  tor  the  Storage    Use    and  Handling  of  Compressed  and  Liquefied  Gases  in 

Portable  Cylinders 

NFPA  57  1999     Liquefied  Natural  Gas  (LNG)  Vehicular  Fuel  Systems  Code 

f^PPA  61-1999  Standard  lor  the  Prevention  of  Fires  and  Dust  Explosions  in  Agncultural  and  Food  Prod- 
ucts Facilities 

f^PPA  69-1997    Standard  on  Explosion  Prevention  Systems       

NFPA  70B-1998  Recommended  Practice  for  Electrical  Equipment  Maintenance  

NFPA  79-1997    Electrical  Standard  tor  Industrial  f^achinery     

NFPA  86-1999      Standard  for  Ovens  and  Furnaces         

NFPA  86C-1999  Standard  for  Industnal  Furnaces  Using  a  Special  Processing  Atmosphere 

NFPA  86D-1999  Standard  tor  Industnal  Furnaces  Using  Vacuum  as  an  Atmosphere  

NFPA  88A-1998  „ Standard  for  Parking  Structures  


2/1/2001 
2/1/2001 
6/8/2001 
1/5/2001 
1/5/2001 
1/5/2001 
1/5/2001 
1/5/2001 
1/5/2001 

12/28/2001 

7/6/2001 

1/5/2001 

1/5/2001 

6/28/2001 

6/28/2001 

12/28/2001 
1/5/2001 
1/5/2001 
7/6/2001 

1/5/2001 
1/5/2001 

1/5/2001 

1/5/2001 

1/5/2001 

12/28/2001 

12/28/2001 

12/28/2001 

1/5/2001 
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NFPA  No. 


NFPA  90A-1 999 
NFPA  90B-1 999 
NFPA  97-2000  .. 


NFPA  101-2000 
NFPA  130-2000 
NFPA  140-1999 

NFPA  170-1999 
NFPA  21 1-2000 
NFPA  225-P*  .... 
NFPA  230-1999 
NFPA  232-2000 
NFPA  252-1999 
NFPA  256-1998 
NFPA  259-1998 
NFPA  260-1998 

NFPA  261-1998 

NFPA  262-1999 

NFPA  265-1998 

NFPA  272-1999 


NFPA  285-1998 


NFPA  299-1997 
NFPA  302-1998 
NFPA  318-2000 
NFPA  415-1997 
NFPA  432-1997 
NFPA  434-1998 
NFPA  480-1998 
NFPA  481-2000 
NFPA  48&-1999 
NFPA  490-1998 
NFPA  497-1997 

NFPA  499-1997 


NFPA  501-2000  .. 
NFPA  501A-2000 


NFPA  505-1999 

NFPA  550-1995 
NFPA  610-P*  .... 
NFPA  651-1998 


NFPA  705-1997  .. 
NFPA  750-2000  .. 
NFPA  1001-1997 
NFPA  1021-1997 
NFPA  1122-1997 
NFPA  1221-1999 

NFPA  1584-P*  .... 
NFPA  1901-1999 
NFPA  1911-1997 
NFPA  1914-1997 
NFPA  1962-1998 

NFPA  1964-1998 


Title 


Proposal 


Closing  date 


Standard  for  the  Installation  of  Air-Conditioning  and  Ventilating  Systems  

Standard  for  tt>e  Installation  of  Warni  Air  Heating  and  Air-Conditioning  Systems  

Standard  Glossary  of  Terms  Relating  to  Chimneys.  Vents,  and  Heat-Producing  Appli- 
ances. 

Code  for  Safety  to  Life  from  Fire  in  Buildings  and  Structures 

Standard  for  Fixed  Guideway  Transit  and  Passenger  Rail  Systems 

Standard  on  Motion  Picture  and  Television  Production  Studio  Soundstages  and  Approved 
Production  Facilities. 

Standard  for  Fire  Safety  Symlxils  

Standard  for  Chimneys,  Fireplaces,  Vents,  and  Solkl  Fuel-Buming  Appliances 

Standard  for  Manufactured  Home  Sites,  Communities,  and  Setups 

Standard  for-ttie  Fire  Protection  of  Storage 

Standard  for  the  Protection  of  Records  

Standard  Methods  of  Fire  Tests  of  Door  Assemblies 

Standard  Methods  of  Fire  Tests  of  Roof  Coverings  

Standard  Test  Method  for  Potential  Heat  of  Building  Materials 

Standard  Methods  of  Tests  and  Classifk^tion  System  for  Cigarette  Ignition  Resistance  of 
Components  of  Upholstered  Furniture. 

Standard  Method  of  Test  for  Detemiining  Resistance  of  Mock-Up  Upholstered  Furniture 
Material  Assemblies  to  Ignition  by  Smoldering  Cigarettes. 

Standard  Method  of  Test  for  Flame  Travel  and  Smoke  of  Wires  and  Cables  for  Use  in 
Air-Handling  Spaces. 

Standard  Methods  of  Fire  Tests  for  Evaluating  Room  Fire  Growth  Contribution  of  Textile 
Wall  Coverings. 

Standard  Method  of  Test  for  Heat  and  Visible  Smoke  Release  Rates  for  Upholstered  Fur- 
niture Components  or  Composites  and  Mattresses  Using  an  Oxygen  Consumption  Cal- 
orimeter. 

Standard  Method  of  Test  for  the  Evaluation  of  Flammability  Characteristrcs  of  Exterior 
Non-Load-Bearing  Wall  Assemblies  Containing  Combustible  Components  Using  the  In- 
temiediate-Scale,  Multistory  Test  Apparatus. 

Standard  for  Protection  of  Life  and  Property  from  Wildfire 

Fire  Protection  Standard  for  Pleasure  and  Commercial  Motor  Craft 

Stemdard  for  the  Protection  of  Cleanrooms  

Standard  on  Airport  Temriinal  Buildings,  FuDling  Ramp  Drainage,  and  Loading  Walkways 

Code  tor  the  Storage  of  Organic  Peroxide  Fomiulations  

Code  for  the  Storage  of  Pestk:ides  

Standard  for  the  Storage,  Handling  and  Processing  of  Magnesium  Solids  and  Powders  ... 

Standard  for  the  Production,  Processing,  Handling,  and  Storage  of  Titanium 

Standard  for  the  Storage,  Handling,  Processing,  and  Use  of  Lithium  Metal 

Code  for  the  Storage  of  Ammonium  Nitrate  

Recomended  Practice  for  Classification  of  Flammable  Liquids,  Gases  or  Vapors  and  of 
Hazardous  (Classified)  Locations  for  Electrical  Installations  in  Chemical  Process  Areas 

Recommended  Practice  for  Classifkation  of  Combustible  Dusts  and  of  Hazardous  (Clas- 
sified) Locations  for  Electrical  Installations  in  Chemk^l  Processing  Plants 

Standard  on  Manufactured  Housing  

Standard  for  Fire  Safety  Criteria  for  Manufactured  Home  Installations.  Sites,  and  Commu- 
nities. 

Fire  Safety  Standard  for  Powered  Industrial  Tmcks  Including  Type  Designations,  Areas  of 
Use,  Conversions,  Maintenance,  and  Operation. 

Guide  to  the  Fire  Safety  Concepts  Tree  

Recommended  Practice  for  Safety  of  Montorsports  Venues 

Standard  for  the  Machining  and  Finishing  of  Aluminum  and  the  Production  and  Handling 
of  Aluminum  Powders. 

Recommended  Practice  for  a  Field  Flame  Test  for  Textiles  and  Films  

Standard  on  Water  Mist  Fire  Protection  Systems 

Standard  for  Fire  Fighter  Professional  Qualifications  

Standard  for  Fire  Officer  Professional  Qualifications  „ 

Code  for  Model  Rocketry  

Standard  for  the  Installation.  Maintenance,  and  Use  of  Emergency  Services  Communica- 
tions Systems. 

Recommended  Practice  for  a  Fire  Department  Rehabilitation  Program  

Standard  for  Automotive  Fire  Apparatus 

Standard  for  Service  Tests  of  Fire  Pump  Systems  on  Fire  Apparatus  

Standard  for  Testing  Fire  Department  Aerial  Devices  

Standard  for  the  Care.  Use,  and  Service  Testing  of  Fire  Hose  Including  Coulines  and 
Nozzles. 

Standard  for  Spray  Nozzles  (Shutoff  and  Tip)  


1/5/2001 
1/5/2001 
7/6/2001 

3/30/2001 
7/6/2001 
7/6/2001 

1/5/2001 
7/6/2001 
1/5/2001 
7/6/2001 
1/5/2001 

12/28/2001 
7/6/2001 
7/6/2001 

12/28/2001 

12/28/2001 
1/5/2001 
1/5/2001 
7/6/2001 

12/28/2001 


1/5/2001 
12/28/2001 
1/5/2001 
1/5/2001 
1/5/2001 
1/5/2001 
1/5/2001 
1/5/2001 
1/5/2001 
1/5/2001 
7/6/2001 

7/6/2001 

1/5/2001 
1/5/2001 

1/5/2001 

2/16/2001 
7/6/2001 


1/5/2001 
7/6/2001 
1/5/2001 
1/5/2001 

1/5/2001 
1/5/2001 

1, '5/2001 

12/28/2001 

1/5/2001 

1/5/2001 

3/30/2001 

3/30/2001 


'  Proposed  NEW  drafts  are  available  from  NFPA's  Website — www.nfpa.org  or  may  be  obtained  from  NFPA's  Codes  and  Standards  Administra- 
tion, 1  Batterymarch  Pari<,  Quincy,  MA  02269. 


80836 


Federal  Register/ Vol.  65.  No.  247 /Friday,  December  22.  2000 /Notices 


IFR  Doi    00-i2fi74  Filed  12-Jl-OO.  8:45  ami 
BtLLJNC  CODE  3510-13-M 

DEPARTMEhfT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Notice  1] 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

agency:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACHON:  Notice. 


SUMHIARY:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  both  its  November 
Meeting  and  its  May  Meeting,  the  NFPA 
acts  on  recommendations  made  by  its 
technical  committees. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  that  will  be  presented  at  NFPA's 
2001  November  Meeting.  The 
publication  of  this  notice  by  the 
National  Institute  of  standards  and 
Technology  (NIST)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service; 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice 
DATES:  Thirtv-five  reports  are  published 
in  the  "2001  November  Meeting  Report 
on  Proposals"  and  will  be  available  on 
Januan,-  19.  2001.  Comments  received 
on  or  before  March  30,  2001  will  be 


considered  by  the  respective  NFPA 
Committees  before  final  action  is  taken 
on  the  proposals. 
ADDRESSES:  The  '^OOl  November 
Meeting  Report  on  Proposals"  is 
available  and  downloadable  from 
NFPA's  Website — www.nfpa.org  or  by 
requesting  a  copy  from  the  NFPA, 
Fulfillment  Center,  11  Tracy  Drive, 
Avon.  MA  02322.  Comments  on  the 
report  should  be  submitted  to  Casey  C. 
Crant.  Secretary.  Standards  Council, 
NFPA.  1  Bdtterymarch  Park.  P.O.  Box 
9101.  Quincy.  Massachusetts  02269- 
9101. 

FOR  FURTHER  INFORIMATION  CONTACT: 

Casey  C.  Grant.  Secretary.  Standards 
Council.  NFPA.  1  Batterymarch  Park. 
Quincv.  MA  02269-9101.  (617)  770- 
3000   ' 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  building, 
fire,  and  electrical  safety  codes  and 
standards.  Federal  agencies  frequently 
use  these  codes  and  standards  as  the 
basis  for  developing  Federal  regulations 
concerning  fire  safety.  Often,  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFRPart  51. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
bv  the  technical  committees  at  the 
NFPA's  November  Meeting  or  at  the 
May  Meeting  each  year.  The  NFPA 

2001  November  Meeting 
Report  on  Proposals 


invites  public  comments  on  its  "Report 
on  Proposals." 

Request  for  Comments 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Casey  C. 
Grant,  Secretary,  Standards  Council, 
NFPA,  1  Batterymarch  Park.  Quincy. 
Massachusetts  02269-9101. 
Commenters  may  use  the  forms 
provided  for  comments  in  the  "Report 
on  Proposals."  Each  person  submitting 
a  comment  should  include  his  or  her 
name  and  address,  identify  the  notice, 
and  give  reasons  for  any 
recommendations.  Comments  received 
on  or  before  March  30,  2001  for  the 
"2001  November  Meeting  Report  on 
Proposals"  will  be  considered  by  the 
NFPA  before  final  action  is  taken  on  the 
proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  as  the  "2001  November     - 
Meeting  Report  on  Comments"  by 
September  21,  2001,  prior  to  the 
November  Meeting, 

A  copy  of  the  Report  on  Comments 
will  be  sent  automatically  to  each 
commenter.  Action  on  the  reports  of  the 
Technical  Committees  (adoption  or 
rejection)  will  be  taken  by  NFPA 
members  at  the  November  Meeting, 
November  13-17,  2001  in  Dallas,  Texas. 

Dated:  December  18.  2000. 
Karen  Brown, 
Depu  ty  Director. 


Doc   No 


Title 


Action 


NFPA  25  Standard  for  the  Inspection.  Testing,  and  Maintenance  of  Water-Based  Fire  Protection  System 

NFPA  37  Standard  for  the  Installation  and  Use  of  Stationary  Combustion  Engines  and  Gas  Turbines  

NFPA  51  Standard  tor  the  Design  and  Installation  of  Oxygen-Fuel  Gas  Systems  for  Welding,  Cutting,  and  Allied 

Processes 

NFPA  68  Guide  tor  Venting  of  Deflagrations  

NFPA  76  Recommended  Practice  for  the  Protection  of  Telecommunications  Facilities 

NFPA  99  Standard  for  Health  Care  Facilities    

NFPA  99B  Standard  tor  Hypobanc  Facilities      

NFPA  99C Standard  for  Gas  and  Vacuum  Systems  

NFPA  110  Standard  for  Emergency  and  Standby  Power  Systems  

NFPA  204  Guide  for  Smoke  and  Heat  Venting    

NFPA  266     Standard  Method  of  Test  for  Fire  Characteristics  of  Upholstered  Furniture  Exposed  to  Flaming  Ignition 

Source 

NFPA  270    Standard  Test  Method  for  Measurement  of  Smoke  Obscuration  Using  a  Conical  Radiant  Source  in  a 

Single  Closed  Chamber 

fMFPA  471     Recommended  Practice  for  Responding  to  Hazardous  Matenals  Incidents  

NFPA  472    Standard  for  Professional  Competence  of  Responders  to  Hazardous  Matenals  Incidents  

NFPA  473  Standard  for  Competencies  for  EMS  Personnel  Responding  to  Hazardous  Matenals  Incidents  

NFPA  560    Standard  for  the  Storage,  Handling,  and  Use  of  Ethylene  Oxide  for  Sterilization  and  Fumigation  

NFPA  902    Fire  Reporting  Field  Incident  Guide  

NFPA  903  Fire  Reporting  Property  Survey  Guide  

NFPA  904    Incident  Follow-up  Report  Guide   

NFPA  1041   Standard  for  Fire  Service  Instructor  Professional  Qualitications  

NFPA  1051   Standard  for  Wildland  Fire  Fighter  Professional  Qualifications  
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Title 


Standard  for  Professional  Qualifications  for  Public  Safety  Telecommunicator  

Standard  for  Recreational  Vehicles 

Standard  for  Recreational  Vehicle  Parks  and  Campgrounds  

Guide  to  Building  Fire  Service  Training  Centers  

Standard  on  Live  Fire  Training  Evolutions 

Standard  for  a  Fire  Department  Self-Contained  Breathing  Apparatus  Program  

Standard  for  a  Fire  Service  Vehicle  Operations  Training  Program  

Standard  on  Fire  Department  Occupational  Safety  and  Health  Program  

Standard  for  Fire  Department  Safety  Officer  

Standard  on  Emergency  Sen/ices  Incident  Management  System  

Standard  on  Selection,  Care,  and  Maintenance  on  Open-Circuit  SCBA  

Standard  for  Fire  Hose 

Standard  on  Open-Circuit  Self-Contained  Breathing  Apparatus  for  the  Fire  Service 
Standard  on  Personal  Alert  Safety  Systems  (PASS)  


Action 
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(P=Partial  revision;  W=Withdrawal;  R=Reconfirmation;  N=New;  C=Complete  Revision) 


[PR  Doc.  00-32673  Filed  12-21-00;  8:45  am] 
BILUNG  CODE  3510-13-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  121800C] 

Gulf  of  IMexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries  ' 

Service  (NMFS),  National  Oceanic-and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 

Managqpient  Council  will  convene 

public  meetings. 

DATES:  The  meetings  will  be  held  on 

January  15-19,  2001. 

ADDRESSES:  These  meetings  will  be  held 

at  the  San  Luis  Hotel,  5222  Seawall 

Boulevard,  Galveston,  Texas;  telephone: 

409-744-1500. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Monday,  January  15,  2001 

9  a.m.  - 10:30  a.m. — Convene  the 
Artificial  Reef  Committee  to  hear  a 
review  of  the  National  Artificial  Reef 
Plan. 

10:30  a.m.  -  12  noon — Convene  the 
Habitat  Protection  Committee  to  discuss 
habitat  protection  issues  related  to 
Brownsville  Weir  and  Reservoir  project 
and  Gulf  Intercoastal  Waterway  (near 
Freeport). 

1  p.m.  -  5:30  p.m. — Convene  the  Reef 
Fish  Management  Committee  to  develop 


its  recommendations  to  the  Council  on 
total  allowable  catch  (TAC)  for  the  reef 
fish  stocks  and  to  review  an  options 
paper  for  grouper  management. 

Tuesday,  January  16,  2001 

8  a.m.  -  9:30  a.m. — Continue  the  Reef 
Fish  Management  Committee,  if 
necessary. 

9:30  a.m.  -  12:30  p.m.— Convene  the 
Shrimp  Management  Committee  to 
develop  reconmiendations  to  the 
Council  for  the  extent  of  the  Texas 
Shrimp  Closure  for  2001  and  the 
provisions  of  Amendment  11  which  has 
alternatives  for  vessel  permits  and 
permitting  of  vessel  operators. 

1 .30  p.m.  -  4  p.m.— Convene  the 
Mackerel  Management  Committee  to 
hear  a  stock  assessment  report  on  wahoo 
and  to  develop  recommendations  to  the 
Council  on  the  provisions  of  the 
Dolphin/Wahoo  Fishery  Management 
Plan  (FMP). 

4  p.m.  -  5:30  p.m. — Convene  the  Law 
Enforcement  Committee  to  review  a 
Strategic  Law  Enforcement  Plan  for  the 
Gulf. 

Wednesday,  January  17,  2001 

8:30  a.m. — Convene  Council. 

8:45  a.m.  - 12  noon-Receive  public 
testimony  on  the  Texas  Shrimp  Closure 
for  2001,  a  proposed  Dolphin/Wahoo 
FMP,  a  proposed  amendment  to  the 
Shrimp  FMP,  and  proposed  regulatory 
actions  on  setting  TAC  and  restrictive 
management  measures  for  greater 
amberjack  and  red  grouper.  The  Council 
will  also  consider  adopting  a  5-year 
restoration  scenario  for  rebuilding  of  the 
overfished  red  snapper  stock.  The  TAC 
and  management  measures  would 
remain  constant  over  this  5-year  period 
and  then  be  adjusted  based  on  new 
stock  assessment  information  in  2005. 
Note:  Persons  who  will  testify  must  turn 
in  a  registration  card  before  the  start  of 
the  testimony  period  on  Wednesday. 

1 .30  p.m.  ■  5  p.m. — Continue  pu6hc 
testimony  if  needed. 


5  p.m.  -  5:30  p.m. — Discuss  adoption 
of  a  possible  Council  logo, 

1 1 .30  a.m.  •  12  noon — Receive  a 
report  of  the  Artificial  Reef  Committee. 

Thursday,  January  18,  2001 

8:30  a.m.  -  11:30  a.m. — Receive  a 
report  of  the  Reef  Fish  Management 
Committee. 

1 1 .30  a.m.  -  12  noon — Receive  a 
report  of  the  Artificial  Reef  Committee. 

1 :30  p.m.  -  3:30  p.m. — Receive  a 
report  of  the  Shrimp  Management 
Committees. 

3:30  p.m.  -  5:30  p.m. — Receive  a 
report  of  the  Mackerel  Management 
Committee  Report. 

Friday,  January  19,  2001 

8:30  a.m.  -  9  a.m. — Receive  a  report  of 
the  Habitat  Protection  Conmiittee. 

9  a.m.  -  10  a.m. — Receive  a  report  of 
the  Law  Enforcement  Committee  Report. 

10  a.m.  -  10:15  a.m. — Receive  the 
South  Atlantic  Fishery  Management 
Council  Liaison  report. 

10:15  a.m.  -  10:30  a.m.— Receive 
enforcement  reports. 

10:30  a.m.  -  10:45  o.m.— Receive  the 
NMFS  Regional  Administrator's  Report. 

10:45  a.m.  -  11  a.m. — Receive 
Director's  Reports. 

11  a.m. — Other  Business 
Although  non-emergency  issues  not 

contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  Council  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Fishery' 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency.  A  copy  of  the 
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Committee  schedule  and  agenda  can  be 
obtained  by  calling  (813)  228-2815. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  .\nne  Alford  at  the 
Council  (see  ADDRESSES)  by  January  8, 
2001. 

Dated:  December  18,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  Xational  \ianne  Fisheries  Senice 
[FR  Doc.  0O-:i2726  Filed  12-21-00;  8:45  ami 
BILUNG  CODE:  3S10-23-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Notice  of  Availability  for  License  and 
Intent  To  Grant  an  Exclusive  Patent 
License 

agency:  Office  of  Oceanic  and 
Atmospheric  Research,  NOAA,  DOC. 
ACTION:  Notice  of  availability  for  license 
and  intent  to  grant  an  exclusive  patent 
license. 


Dated   December  15.  2000. 
David  L.  Evans, 

Assistant  Administrator.  (Office  of  Oceanic 
and  Atmospheric  Research 
IFR  Doc    00-32728  Filed  12-21-00:  8:45  am] 

BILUNG  CODE  351(M(0-«I 


summary:  The  Environmental 
Technology  Laboraton,',  Oceanic  and 
Atmospheric  Research  Laboratories, 
National  Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce,  intends  to  grant  the 
Department  of  Fisheries  and  Oceans  of 
the  Canadian  Government,  an  exclusive 
license  to  its  undivided  interest  in  U.S. 
Patent  4.760.743  entitled  'Acoustic 
Scintillation  Liquid  Flow- 
Measurement"  which  is  jointly  owned 
by  the  U.S.  Department  of  Commerce 
and  the  Canadian  Patents  and 
Development  Limited.  The  counterpart 
Canadian  patent  1,254.649  is  owned  bv 
the  Canadian  Government. 
DATES:  The  proposed  license  may  be 
granted  unless  written  evidence  and 
argument  is  received  within  60  days 
from  the  publication  of  this  notice, 
establishing  that  the  grant  of  the  license 
would  not  be  consistent  with  35  U.S.C. 
209  and  37CFR404.7 
ADDRESSES:  Any  comments  about  or 
objections  to  the  proposed  license  shall 
be  mailed  to  John  H.  Raubitschek., 
Patent  Counsel,  Department  of 
Commerce.  Room  4613.  Washington.  DC 
20230. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
there  are  anv  questions.  Mr  lohn  H. 
Raubitschek  may  be  contacted  at  202- 
482-8010 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Department  of  Defense  Commercial  Air 
Carrier  Quality  and  Safety  Review 

agency:  Department  of  the  Air  Force, 

DoD. 

action:  Notice,  correction. 


summary:  The  Air  Force  published  a 
document  in  the  Federal  Register 
September  5.  2000,  concerning  request 
for  comments  to  assist  the  overall 
evaluation  of  commercial  aircraft  to 
provide  quality,  safe,  and  reliable  airlift 
service  when  procured  by  the 
Department  of  Defense.  The  document 
contained  incorrect  information  for 
"Average  Burden  per  Respondent." 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Elliott.  HQ  (AMC/DOB)  402  Scott 
Drive.  Unit  3A1,  Scott  AFB,  IL  62225- 
5302. 

Correction 

In  the  Federal  Register  of  September 
5.  2000.  in  FR  Doc.  00-22573.  on  page 
53706,  correct  the  Average  Burden  per 
Respondent  to  read: 

Average  Burden  per  Respondent:  20 
hours. 

Dated:  December  12.  2000. 
lanet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Dch;.  00-32640  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  S001-0S-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Reserve  Officers'  Training  Corps 
(ROTC)  Program  Subcommittee 

AGENCY:  US.  Armv  Cadet  Command, 

US  Army  DoD. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C,  App.'2), 
announcement  is  made  of  the  following 
Committee  meeting: 

.Same  of  Committee:  Reserve  Officers' 
Training  Corps  (ROTC)  Program 
Subcommittee 

Dates  nf  Meetiiii^  [-ebruarv  4-7,  2001. 

P/oo'  Quality  Inn.  Hamplcjn,  Virginia. 

Th/u-  1)800-1700  hours,  Februar>-  .5-6. 
2001;  and  0800-121)0  hours  February-  7.  2001. 


Proposed  Agenda:  Review  and  discuss 
status  of  Army  ROTC  since  the  [uly  2000 
meeting  held  in  Tacoma,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander.  HQ  U.S.  Army  Cadet 
Command.  ATTN:  ATCC-TT  (MAJ 
Hewitt).  Fort  Monroe,  VA  23430. 
Telephone  number  is  (757)  788-5456. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
conmiittee. 

Gregory  D.  Showalter, 

Army  Federal  Register  Lia  ison  Officer. 

[FR  Doc.  00-32631  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  371(M)S-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  an  Emergency  Outlet  From 
Devils  Lake,  ND,  to  the  Sheyenne  River 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

VCTION:  Notice  of  Intent  (Revised), 

SUMMARY:  Devils  Lake  is  a  terminal  lake 
located  in  northeastern  North  Dakota. 
Devils  Lake  has  a  long  history  of  a  wide 
range  of  fluctuating  lake  levels.  Since 
1993.  the  lake  has  risen  about  25  feet. 
Rising  lake  levels  have  resulted  in 
damages  to  homes,  businesses, 
infrastructure,  transportation  systems, 
and  land  uses.  Significant  expenditures 
of  Federal,  State,  and  local  funds  have 
been  required  to  relocate  structures  and 
to  raise  and  strengthen  roads  and  levees. 
While  these  efforts  will  provide 
immediate  protection,  there  is  great 
concern  that  the  lake  could  continue  to 
rise.  The  Devils  Lake  basin  is  a  subbasin 
of  the  Hudson  Bay  drainage  system. 
Although  Devils  Lake  has  not 
contributed  to  the  Hudson  Bay  drainage 
for  many  centuries,  there  is  a  potential 
for  the  lake  to  rise  to  its  natural  outlet 
elevation  if  the  recent  climate  patterns 
persist.  There  is  a  potential  for 
substantial  damages  to  occur  along  the 
Sheyeime  River,  depending  on  the 
magnitude  of  the  overflow  event. 

Purpose  and  Need.  The  purpose  of  the 
proposed  action  is  to  reduce  the  flood 
damages  related  to  the  rising  lake  levels 
in  the  flood-prone  areas  around  Devils 
Lake  and  to  reduce  the  potential  for  a 
natural  overflow  event. 

Proposed  Action.  The  proposed  action 
is  the  construction  of  an  outlet  from 
Devils  Lake,  North  Dakota,  to  the 
Sheyenne  River. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  the  DEIS  can  be 
directed  to:  Colonel  Kenneth  S, 
Kasprisin,  District  Engineer,  St,  Paul 
District,  Corps  of  Engineers,  ATTN:  Mr. 
Robert  Whiting,  190  Fifth  Street  East,  St. 
Paul.  Miimesota  55101-1638,  or  phone 
(651)  290-5264. 

SUPPLEMENTARY  INFORMATION: 

1.  The  1997  Emergency  Supplemental 
Appropriations  Act  provided  up  to  $5 
million  under  the  Flood  Control  and 
Coastal  Emergency  account  to  conduct 
preconstruction  engineering  and  design 
(PED)  and  prepare  an  associated 
Environmental  Impact  Statement  (EIS) 
for  an  emergency  outlet  at  Devils  Lake. 
A  Notice  of  Intent  to  prepare  an  EIS  for 
an  outlet  from  Devils  Lake  to  the 
Sheyenne  River  under  Public  Law  1  OS- 
IS  was  published  in  the  Federal 
Register  on  21  October  1997.  That  study 
was  not  completed. 

2.  The  Energy  and  Water 
Development  Appropriations  Acts  of 
1998,  1999,  and  2000  included  funds  for 
construction  of  the  Devils  Lake  project 
subject  to  a  determination  of  economic 
justification,  compliance  vdth  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  compliance  with  the 
Boundary  Waters  Treaty  Act  of  1909, 
and  technical  soundness.  No  funds  were 
provided  to  the  Corps  under  these 
authorities. 

3.  An  amount  of  $2  million  was 
provided  from  a  supplemental 
appropriation  in  Fiscal  Year  2000,  and 
another  $4  million  was  included  in  the 
Fiscal  Year  2001  appropriations.  These 
funds  are  for  preconstruction 
engineering  and  design  of  an  emergency 
outlet  from  Devils  Lake,  North  Dakota, 
to  the  Sheyenne  River,  The  Corps  is 
issuing  a  revised  Notice  of  Intent 
because  of  the  changed  authority  and 
funding. 

4.  Proposed  Action.  The  proposed 
action  in  the  authorizing  legislation 
consists  of  an  outlet  to  the  Sheyemie 
River.  Many  potential  outlet  routes  and 
concepts  have  been  evaluated  in  prior 
studies.  The  route  that  has  the  greatest 
potential  for  being  implementable  is  the 
Peterson  Coulee  route.  Therefore,  it  is 
likely  that,  following  an  initial 
screening,  this  will  be  the  outlet 
alternative  that  will  be  evaluated  in 
detail.  Fiulher  consideration  would  be 
needed  to  determine  the  recommended 
outlet  operation  plan.  The  evaluation 
would  address  an  array  of  operating 
plans  ranging  from  a  discharge  of  300 
cubic  feet  per  second  (cfs)  constrained 
by  downstream  channel  capacity  and 
water  quality  standards,  to  a  480  cfs 
unconstrained  discharge.  Outlet 
operation  would  be  limited  to  7  months 


of  the  year,  from  May  through 
November. 

5.  Ahematives  to  be  Investigated.  The 
Corps  will  examine  the  environmental 
impacts  of  the  alternatives  in  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Enviromnental  Policy  Act  (NEPA).  The 
EIS  will  identify'  and  evaluate 
alternatives  to  the  proposed  action,  and 
will  evaluate  in  detail  only  those 
alternatives  that  meet  the  purpose  and 
need  identified  previously.  Alternatives 
include  the  following: 

a.  Future  Without  the  Proposed 
Project.  The  measures  identified  with 
this  alternative  are  the  base  condition 
upon  which  other  alternatives  are  to  be 
compared  for  impact  assessment  under 
NEPA.  This  alternative  assumes  that  the 
types  of  emergency  measures  currently 
being  pursued  in  the  project  area  would 
continue  to  be  implemented  as 
necessary  due  to  rising  lake  levels. 
These  emergency  measures  include 
such  actions  as  raising  the  levees 
protecting  the  City  of  Devils  Lake  and 
relocating  homes  if  the  lake  level 
continues  to  rise.  If  technically  and 
economically  feasible,  emergency 
measures  may  also  include  building 
temporary  levees,  raising  selected  roads 
and  railroads  (within  limits  of 
reasonable  safety  acceptance),  and 
protecting  or  relocating  utilities.  A 
continuation  of  the  current  level  of 
upper  basin  storage  and  measures  at  the 
location  of  a  natural  overflow  to 
minimize  erosion  will  also  be 
considered  as  potential  features  of  the 
futiu'e  without  the  proposed  project.  For 
the  portion  of  the  cost  effectiveness 
evaluation  using  a  scenario  approach,  it 
will  be  assumed  that  the  current  wet 
cycle  will  continue,  as  evidenced  by 
U.S.  Geological  Survey  and  University 
of  North  Dakota  studies,  to  the  point  of 
naturally  overflowing  into  the  Sheyenne 
River.  Proposed  actions  by  the  State  of 
North  Dakota,  such  as  an  overflow  to 
Stimip  Lake  and  a  temporary  outlet  to 
the  Sheyenne  River  along  the  Twin 
Lakes  route,  will  not  be  assumed  to  be 
included  in  the  future  without 
conditions  alternative  at  this  time.  If 
either  or  both  are  implemented,  the 
evaluation  of  alternatives  will  be 
reviewed  to  determine  what  measures 
are  needed  to  complete  NEPA  with  this 
changed  base  condition. 

b.  Upper  Basin  Management.  This 
alternative  would  examine  taking 
further  measures  in  the  upper  basin  to 
reduce  inflow  into  the  lake,  such  as 
providing  storage  through  retention 
structures,  wetland  restoration,  or  land 
use  change. 

c.  Expanded  Infrastructure  Measures. 
Currently,  roads  are  ser\'ing  as  barriers 


to  the  rising  and  expanding  waters  of 
Devils  Lake.  These  roads  are  acting  as 
dams;  however,  they  were  not 
constructed  to  function  as  dams.  This 
presents  the  possibility  of  safetv 
concerns  for  road  users  and  people 
living  in  areas  protected  by  the  roads. 
This  alternative  will  examine  taking 
additional  measures  beyond  those 
described  in  the  future  without  the 
proposed  action  alternative  to  ensure  a 
safe  level  of  flood  protection  within  the 
basin. 

d.  Combinations  and  Sensiti\it\- 
Analysis.  In  addition  to  evaluation  of 
the  above  alternatives  independentlv. 
several  combinations  of  these 
alternatives  will  also  be  addressed.  To 
better  understand  the  sensitivitv  of 
assumptions  used  for  the  future  without 
a  proposed  project  condition,  the 
selected  alternative  will  be  evaluated  in 
comparison  to  at  least  three  other  base 
conditions.  The  other  three  scenarios 
are  as  follows: 

(1)  No  additional  Emergency 
Measures  will  be  done  in  the  Devils 
Lake  basin. 

(2)  A  more  moderate  scenario  for 
future  lake  stage  (maximum  elevation 
1455). 

(3)  An  even  more  moderate  scenario 
for  future  lake  stage  (maximum 
elevation  1450). 

6.  The  DEIS  will  discuss  the  proposed 
action  and  alternatives.  There  will  be  an 
identification  and  evaluation  of 
alternatives,  additional  supplemental 
scoping,  a  discussion  of  the  direct 
impacts  of  the  proposed  action,  and  a 
general  discussion  of  the  need  for 
monitoring  project  operation  to 
determine  impacts  and  mitigation 
needs. 

7.  Significant  issues  and  resources  to 
be  identified  in  the  DEIS  were 
determined  through  coordination  and 
scoping  activities  with  responsible 
Federal.  State.  Canadian,  and  local 
agencies;  the  general  public;  interested 
private  organizations  and  parties;  and 
affected  Native  Americans  during  the 
previous  scoping  process.  This  scoping 
was  conducted  in  conjunction  with  the 
previous  Devils  Lake  basin  studies. 
Significant  issues  identified  through 
previous  scoping  activities  for 
discussion  in  the  DEIS  are  as  follows: 

a.  Natural  resources  including: 
Aquatic,  wildlife,  vegetation,  wetlands, 
and  riparian  areas; 

b.  Cultural  resources: 

c.  Water  quality  and  quantity, 
groundwater,  erosion,  sedimentation, 
and  induced  flooding; 

d.  Federally  and  State  listed 
threatened  or  endangered  plant  or 
animal  species; 


80840 


Federal  Register/ Vol.  65.  No.  247 /Friday,  December  22.  2000 /Notices 


e.  Social  and  economic  resources, 
soils,  and  downstream  water  users; 

f.  Downstream  intrastate,  interstate, 
and  international  resources;  and 

g.  Native  American  and  Tribal  Trust 
resources  and  responsibilities. 

8.  Supplemental  scoping/public 
involvement  will  be  used  to  help 
identify  anv  additional  concerns  and 
issues.  Anyone  who  has  an  interest  in 
participating  in  the  development  of  the 
DEIS  is  invited  to  contact  the  St.  Paul 
District.  Corps  of  Engineers.  A  notice  of 
anv  meetings  will  be  provided  to 
interested  parties  and  to  local  news 
media. 

9.  Measures  to  address  the  proiec:t 
purpose  and  need  are  considered  to  be 
major  in  scope.  Project  features  have  the 
potential  to  result  in  significant  impacts. 
The  Corps  of  Engineers'  environmental 
review  will  be  conducted  according  to 
the  requirements  of  the  National 
Environmental  Policy  Act  of  1969, 
National  Historic  Preservation  Act  of 
1966,  Council  on  Environmental  Quality 
Regulations.  Endangered  Species  Act  of 
1973,  Section  404  of  the  Clean  Water 
Act,  and  applicable  laws  and 
regulations. 

10.  It  is  anticipated  that  the  DEIS  will 
be  available  to  the  public  in  February 
2002.  The  EIS  will  be  supplemented  as 
appropriate. 

Gregory  D.  Showalter, 

Armv  Federal  Register  Liaison  Officer 

IFR  Dor  00-326,19  Filed  12-21-00;  8:45  am) 

BILUNG  COO€  3710-CY-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers  Availability  of 
Exclusive  or  Partially  Exclusive 
Licenses 

agency:  U.S.  Armv  Corps  of  Engineers, 

DoD. 

action:  Notice. 


SUMMARY:  The  Department  of  the  Army, 
U.S.  Army  Corps  of  Engineers, 
announces  the  general  availability  of 
exclusive,  or  partially  exclusive  licenses 
under  the  following  pending  patents. 
Anv  license  granted  shall  comply  with 
35  ll.S.C.  209  and  37  CFR  Part  404. 

Serial  S'umber  09/229,161. 

Fi7jng  Date.  1/13/99. 

Title:  Method  for  Attaching  Fabric 
and  Floor  Covering  Materials  to 
Concrete. 

Serial  Number:  09/397,071. 

F/y/ng  Date:  9/16/99. 

Title:  Groundwater  Flow  Measuring 
System. 

'  Serial  Number:  09/408,911. 


Filintt  Date:  9/30/99. 
Title:  Retrievable  Filter  Element  for 
Subsurface  Drainage. 

Serial  Number:  09/418,367. 
F///ng  Date;  10/14/99. 
Title:  A  Method  for  Measiuing  Depths 
of  a  Waterway  and  for  Determining 
Vertical  Positions  of  a  Waterborne 
Vessel. 

Serial  Number:  09/418,481. 
F/7ini<  Date.  10/15/99. 
Title:  Method  of  CEL  Hybrid 
Modeling  for  Simulation  of  Ecosystem- 
Level  Processes  in  Aquatic 
Environments. 

Serial  Number:  09/41 8.482, 
Filing  Date:  10/15/99. 
Title:  Method  and  System  Capable  of 
Performing  a  Substantially  Continuous 
Uptake  During  a  Trawling  Operation. 
Serial  Number:  09/432,213. 
Fi7jng  Date:  1 1  /3/99. 
Title:  A  Wearable  Computer 
Configured  for  Geophysical  Radar 
Profiling  Applications. 

Serial  Number:  09/551.860. 
FiVing  Date:  4/18/00. 
Title:  Instrument  Channel  Approach. 
Serial  Number:  09/553,613. 
Filing  Date:  4/20/2000. 
Title:  Method  and  Apparatus  for 
Measuring  and  Assessing  Corrosive 
Conditions  of  a  Surface  by  a  Remotely 
Controlled  Robotic  Vehicle. 
Serial  Number:  09/564,030. 
Filing  Date:  5/4/2000. 
Title:  Method  and  Apparatus  for 
Installing  a  Small-scale  Groundwater 
Sampling  Well. 

Serial  Number:  09/572.942. 
Fi/jng  Date:  5/18/2000. 
Title:  Method  of  Manufacturing 
Cement  Board  Incorporating  Recycled 
Carpet  Fiber  and  Cement  Board  Made  in 
Accordance  Therewith. 

Serial  Number:  09/628.940. 
Filing  Date:  7/28/00. 
Title:  Bag  Dispenser. 
Serial  Number:  09/628,941. 
Filing  Date:  7/28/00. 
Title:  Detection  of  Sub-Surface 
Failures  in  Barriers 

DATES:  Applications  for  an  exclusive  or 
partially  exclusive  license  may  be 
submitted  at  any  time  from  the  date  of 
this  notice.  However,  no  exclusive  or 
partially  exclusive  license  shall  be 
granted  until  90  days  from  the  date  of 
this  notice. 

ADDRESSES:  Humphreys  Engineer  Center 
Support  Activity,  Office  of  Counsel, 
7701  Telegraph  Road,  Alexandria, 
Virginia  22315-3860. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L  Howland  (703)  428-6672. 
SUPPLEMENTARY  INFORMATION: 

Title:  Method  for  Attaching  Fabric 
and  Floor  Covering  Materials  to 


C^oncrete.  A  method  of  bonding  a  variety 
of  moisture-sensitive  materials,  such  as 
vinyl,  wood,  pressed  boards,  and  textile 
materials  to  concrete,  utilizing  a  steel 
foil  or  plate  layer  as  an  effective  vapor 
barrier,  that  protects  the  adhesive 
beneath  the  floor  covering  from  the 
moisture  which  moves  through  the 
concrete,  preventing  the  adhesive 
bonding  between  the  covering  material, 
such  as  carpeting,  and  the  concrete  from 
failing,  preventing  permeation  of 
moisture  from  the  concrete  to  the 
adhesive  bonding  area,  protecting  the 
concrete  and  the  covering  material  from 
premature  weathering  and  providing  a 
surface  for  paint  or  spray-on  coatings. 
Title:  Groundwater  Flow  Measuring 
System.  An  apparatus  and  method  of 
measxiring  and  monitoring  groundwater 
flow  at  extremely  low  seepage  velocities 
(0.1-1.0  ft/day).  The  use  of  temperature 
sensors  with  a  linear  temperature 
response,  as  opposed  to  the  highly 
nonlinear  temperature  response 
provided  by  thermistors,  employs  a 
groundwater  monitoring  probe 
comprising  a  central  electric  heater  and 
three  or  more  temperature  sensors 
surrounding  the  heater,  which  are 
immersed  in  the  groundwater  in  a 
slotted,  perforated,  or  screened  section 
of  a  casing  inserted  in  a  monitoring 
well,  and  which  are  electrically 
connected  to  electronic  measuring, 
computing,  and  recording  means  at  the 
surface. 

Title:  Retrievable  Filter  Element  for 
Subsurface  Drainage.  The  filter  elements 
and  process  for  constructing  leach 
fields.  The  filter  elements  are  assembled 
by  placing  rubber  or  plastic  scrap 
pieces,  in  the  form  of  chips,  in  net 
sacks.  The  net  sacks  containing  the 
aggregate  are  attached  to  pieces  of  fabric 
filter  cloth,  which  may  be  wrapped 
around  the  net  sacks  or  draped  around 
adjacent  filter  elements  so  that  the  soil 
surrounding  the  net  sacks  cannot 
infiltrate  into  the  enclosed  aggregate 
chips,  but  water  draining  into  the 
aggregate  chips  can  escape  through  the 
filter  cloth  into  the  surrounding  soil. 

Title:  A  Method  for  Measuring  Depths 
of  a  Waterway  and  for  Determining 
Vertical  Positions  of  a  Waterborne 
Vessel.  A  method  for  determining,  on  a 
continuous  basis,  the  clearance  between 
the  bottom  of  a  waterborne  vessel  and 
the  bottom  of  a  waterway. 

Title:  Method  of  CEL  Hybrid 
Modeling  for  Simulation  of  Ecosystem- 
Level  Processes  in  Aquatic 
Enviromnents.  A  method  for  coupling 
Eulerian  and  Lagrangian  reference 
frames  so  higher  tropic  levels  of  an 
aquatic  ecosystem,  such  as  fish  and 
shellfish,  can  be  systematically  and 
realistically  simulated,  allowing  for  the 
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analysis  of  higher  tropic  level  processes 
with  minunaL  distortion  and  loss  of 
information  by  coupling  two  frames*  of 
reference  and  exploiting  the  advantages 
associated  with  each. 

Title:  Method  and  System  Capable  of 
Performing  a  Substantially  Continuous 
Uptake  During  a  Trawling  Operation,  A 
trawler  method  and  system  achieving  an 
increased  consumption  ratio  of  catch-to- 
bycatch  during  the  trawling  operation, 
reducing  the  mortality  of  the  bycatch  in 
commercial  trawling,  and  also 
minimizing  loss  of  the  target  species. 

Title:  A  Wearable  Computer 
Configured  for  Geophysicsil  Radar 
Profiling  Applications,  A  portable, 
lightweight  system,  fully  integrated  for 
using  penetrating  ground  radar  for 
taking  simplified  field  geophysical 
measurements  and  can  be  operated  from 
the  body  of  an  operator  while  the 
operator  is  moving.  The  system  operates 
for  extended  periods  of  time  using  light- 
weight portable  rechargeable  and 
replaceable  batteries  and  facilitates 
continuous,  glare-free  viewing  of 
computer  screens  associated  with  the 
scanning  system.  The  computer- 
controlled  radar  system  boards  are 
easily  changeable  for  a  wide  variety  of 
different  environments.  Real-time 
viewing  of  radar  data  and  integration 
with  other  real-time  data  input  sources 
create  an  integrated  data  stream  with 
accurate  time  correlation  between  all 
data  inputs. 

Title:  Instrument  Channel  Approach. 
A  system  to  determine  the  water  depth 
in  a  channel  or  harbor  below  a  low 
water  reference  permitting  the 
navigation  of  a  channel  or  harbor  having 
a  reference  GPS  signal  receiving  station 
on  land  which  sends  information  to  a 
ship  with  its  GPS  signal  receiving 
system. 

Title:  Method  and  Apparatus  for 
Measuring  and  Assessing  Corrosive 
Conditions  of  a  Surface  by  a  Remotely 
Controlled  Robotic  Vehicle.  A  remotely 
controlled  robotic  vehicle  is  used  for 
inspecting  the  interior  of  ferrous 
structures  such  as  liquid  storage  tanks 
without  removing  the  stored  liquid.  The 
robotic  vehicle  cleans  the  surface  of 
debris  and  corrosive  deposits  prior  to 
inspection,  measures  and  assesses  wall 
integrity  and  thickness,  and 
communicates  the  results  to  a  computer 
which  continuously  ascertains  the 
position  of  the  robotic  vehicle.  The 
robotic  vehicle  can  navigate  in  various 
orientations,  including  vertical  and 
inverted  orientations  throughout  the 
interior  of  a  substantially  cylindrical 
tank. 

Title:  Method  and  Apparatus  for 
Installing  a  Smedl-scale  Groimdwater 
Sampling  Well.  A  method  and 


apparatus  for  installing  a  small-scale 
groundwater  sampling  device  which  is 
easy  to  construct  and  inexpensive  to 
manufacture.  The  device  can  be  used  by 
the  conventional  push-in  equipment 
associated  with  a  civil  engineering  cone 
penetrometer.  The  conventional 
penetrometer  can  install  a  well  that  can 
be  used  for  continuous  monitoring  of 
groimdwater  quality  using  two 
penetrometer  operators  with  only  one  or 
two  hours  of  work  and  uses  the  same 
design  that  the  U.S.  EPA  requires  for  a 
full-scale  monitoring  well.  The 
installation  of  the  well  is  done  by 
pushing  and  not  drilling  and  does  not 
generate  any  well  cuttings  which 
typically  have  to  be  tested  prior  to 
disposal  to  determine  if  the  soil  is 
contaminated. 

Title:  Method  of  Manufacturing 
Cement  Board  Incorporating  Recycled 
Carpet  Fiber  and  Cement.  A  method  of 
manufacturing  a  smooth  surface  cement 
board  incorporating  recycled  carpet 
fiber  which  produces  a  strong  cement 
board  even  with  a  fluid  mortar.  Air- 
filled  voids  or  "bugholes"  are 
eliminated.  The  use  of  tangled  fibers 
produces  a  cement  board  in  which  the 
fiber  has  high  pull-out  resistance.  The 
mixed  fiber  and  mortar  can  be  placed  as 
a  discrete  layer  thereby  making  it 
possible  to  mak€  a  cement  board  that 
has  two  exterior  layers  containing  fiber 
and  a  central  layer  containing  only 
mortar. 

Title:  Bag  Dispenser.  Plastic,  paper, 
aluminum  foil,  or  aluminimi  foil 
laminated  with  plastic  bags  are 
dispensed,  one  at  a  time,  from  a  bag 
dispenser.  Bags  are  either  provided  in 
rolls  connected  top-to-top  and  bottom- 
to-bottom,  nested  with  one  bag  inside 
the  next  adjacent  bag,  or  are  nested  and 
attached  to  a  perforated  central  tab  that 
passes  through  the  bottom  seam  of  each 
bag,  which  may  be  placed  in  a  funnel- 
like dispenser  that  holds  the  nested  bags 
in  an  upright  position. 

Title:  Detection  of  Sub-Surface 
Failures  in  Barriers.  An  early  warning 
method  to  remotely  and  continually 
monitor  the  structural  integrity  of  a 
barrier  such  as  levees  and  dams.  Failure 
mechanisms  due  to  the  existence  of 
water  or  moisture  content  within  the 
structure  and  structural  irregularities 
due  to  changes  in  moisture  content  such 
as  boils  are  detected  in  their  early  stages 
thus  allowing  remedial  measures. 

Richard  L.  Frenette, 

Counsel. 

[FR  Doc.  00-32630  Filed  12-21-00;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Student  Assistance  General 
Provisions,  Federal  Perkins  Loan, 
Federal  Work-Study,  Federal 
Supplemental  Educatkwial  Opportunity 
Grant,  Federal  Family  Education  Loan, 
William  D.  Ford  Federal  Direct  Loan, 
Federal  Pell  Grant,  and  Leveraging 
Educational  Assistance  Partnership 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  deadline  date. 

SUMMARY:  We  give  notice  that 
institutions  participating  in  the  student 
financial  assistance  programs 
authorized  by  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(Title  rV.  HEA  programs),  must  meet  the 
updated  minimum  technical  hardware 
and  software  specifications  described  in 
this  notice  in  order  to  participate  in  the 
designated  electronic  processes  that  the 
Department  uses  in  the  administration 
of  those  programs. 

DATES:  The  provisions  in  this  notice  are 
effective  January  1.  2002. 
SUPPLEMENTARY  INFORMATION:  The 
Student  Assistance  General  Provisions 
regulations  in  34  CFR  668.16(o)  provide 
that  the  Secretary  considers  an 
institution  to  have  administrative 
capability  if  it  participates  in  electronic 
processes  that  the  Secretary  identifies  in 
a  notice  published  in  the  Federal 
Register  and  provides  at  no  substantial 
charge  to  the  institution.  On  September 
19.  1997  (62  FR  49414).  we  published  a 
notice  in  the  Federal  Register  that 
provided  the  minimum  hardware  and 
software  technical  specifications  that  an 
institution  had  to  have  in  order  to 
participate  in  those  electronic  processes. 
Because  of  advances  in  technology  it  is 
necessary  to  update  those  minimum 
technical  specifications.  Begirming 
January  1.  2002.  for  the  2002-2003 
processing  year,  institutions  must  meet 
the  updated  minimum  hardware  and 
software  requirements  that  appear  in  the 
technical  specifications  table  provided 
under  the  next  heading  in  order  to 
continue  to  participate  in  those 
electronic  processes.  Most  institutions 
already  have  hardware  and  software  that 
satisfy  the  updated  specifications.  We 
believe  that  those  institutions  that  have 
to  upgrade  hardware  or  software  to  meet 
these  standards  will  be  making  an 
investment  that  will  improve  their 
institutional  processes  at  minimal  cost. 

Technical  Specifications 

The  technical  specifications  table  that 
follows  provides  the  current  and  fiiture 
minimum  hardware  and  software 
requirements.  The  table  includes  two 
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columns  of  specifications;  the  left 
column  provides  the  current 
specifications,  the  right  column 
provides  the  specifications  that  must  be 
satisfied  beginning  Ianuar\-  1,  2002  We 
recommend  that  participating 
institutions  prepare  now  to  upgrade 
their  equipment  and  software  in  time  to 
meet  the  January  1.  2002,  requirements. 
When  reviewing  these  specifications, 


institutions  should  be  aware  that 
capacity  requirements  (processor  speed, 
available  memory,  hard  drive  storage, 
etc.)  are  greatly  affected  by  specific 
factors  at  each  institution,  including 
which  EDExpress  and  other 
Departmental  functions  the  institution 
uses,  the  number  of  records  processed, 
and  institutional  database  interfaces. 


We  plan  to  continue  to  upgrade  and 
enhance  our  Title  IV,  HEA  program 
delivery  system.  Therefore,  we 
recommend  that  institutions  include  in 
their  automated  data  processing 
budgets,  on  a  regular  basis,  plans  for 
appropriate  hardware  and  software 
upgrades  and  enhancements. 
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TECHNICAL  SPECJ] 

FICATIONS 

Current  Minimum  Conflguration 

(Depending  Upon  Volume  and 

Usage) 

Minimum  Configuration 
Required  by  January  1,  2002 

Equipment 

IBM  or  fully  ffiM-compatibie  PC 

IBM  or  fully  IBM-compatible  PC 

200MHz  Pentium  Processor  or 
comparable 

800MHz  Pentium  Processor  or 
comparable 

64MB  RAM 

128  MB  RAM  or  more 

4.0  GB  SCSI  Hard  Drive 

20  GB  hard  dnve  or  more 

56K  Analog  Modem 

56K  modem  (that  meets  or  is 
upgradable  to  V.90  standard) 

3.571,44  MB  Diskette  Drive 

3.571.44  MB  Diskette  Dnve 

Super  Video  Graphics  Adapter 
(SVGA)  Momtor 

Monitor  and  video  card  capable  of 
Super  Video  Graphics  Adapter 
(SVGA)  (800x600)  resolution 
(small  fonts  only)  or  higher* 

Windows  95  Keyboard 

Windows  95  Ke>  board  unth 
Microsoft  compatible  mouse 

Laser  printer  capable  of  printing  on 
standard  paper  {8V2"  x  1 1") 

Laser  pnnter  capable  of  printing 
on  standard  paper  (S'/i"  x  11") 

I2x  CD-ROM  Drive  with  sound  board 

24x  CD-ROM  Dnve  or  higher 
with  sound  board 

Software 

32  bit  operating  system  (Windows  95 
or  Windows  NT  4.x) 

32  bit  operating  system  (Microsoft 
Windows  98.  Microsoft  Windows 
NT  4.0.  or  Microsoft  Windows 
2000) 

Internet  Service  F*rovider  (ISP) 

Internet  Ser\-ice  Provider  (ISP) 
that  supports  56K  modem 
connection  or  higher 

Netscape  Navigator  3.0  or  3.01 
(domestic)  or  web  browser 

Browser  Requirements   • 

•  Internet  Explorer  v4.01 

Service  Pack  2  or  higher,  or 

•  Netscape  Navigator  v4.73  or 

higher 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^B 

Supported  Networks:  Windows 
NT  or  Novell  Netware 

Phone  Line 

Dedicated  phone  line 

Dedicated  phone  line 

Diskettes 

3.5"  high-density  double-sided 
diskettes 

3.5"  high-density  double-sided 
diskettes 

*  EDExpress  is  designed  in  SVGA.  You  may  use  a  higher  resolution  than  SVGA  at  your  own 
discretion  without  adverse  impact  on  EDExpress. 
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Applicable  Regulations 

The  regulations  applicable  to  this 
notice  are  the  Student  Assistance 
General  Provisions.  34  CFR  part  668. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  relating  to  these  requirements, 
contact  the  Customer  Service  Call 
Center  at  1-800-433-7327.  For 
questions  relating  to  EDExpress 
software,  contact  the  Central  Processing 
Svstem  (CPS)  Customer  Service  at  1- 
800-330-5947. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service  at 
1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  {eg  .  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mincey,  Director  of 
Alternate  Format  Center,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  (Switzer  Bldg..  Room 
1000),  Washington,  DC  20202^560. 
Telephone:  (202)  260-9895 

Electronic  Access  to  This  Document 

You  mav  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http;//ocfo, ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498:  or  in  die 
Washington,  DC  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
text  or  PDF  at  the  following  site:  http:/ 
/ifap. ed.gov/csb_html/fedlregnew. htm 

Note:  The  official  version  of  this  doc  ument 
IS  the  document  published  in  the  Federal 
Register  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http:/ 'www.access.gpo.gov/nara/ 
index.html 

Program  .\uthority:  20  U  S  C   1070a, 
1070b-1070b— 1.  1070c-1070c-4.  1071- 
1087-2,  1087d-1087i.  1087aa-1087ii,  10>I4, 
and  1099c;  42  l.S  C.  2751-275hb 

(Catalog  of  Federal  Domestic  .Assistance 
numbers:  84  007  Federal  Supplemental 
Educational  Opportunity  Grant  (FSFOG) 
Program:  84  o:i2  Federal  Familv  Education 
Loan  (FFELI  Programs;  84  O.ri  Federal  Work 
.Studv  (FWS)  Program.  84  0;38  Federal 
Perkins  (Perkinsl  Loans:  84  06  J|  Federal  Pell 
Grant  (Pell)  Program:  84,069  Leveraging 
Educational  .Kssistance  Partnership  (LE.APl 
Programs;  and  84.268  William  D.  Ford 
Federal  Direct  Loan  (Direct  Loan]  Programs) 


Dated    Dei  ember  19.2000. 
Greg  Woods. 

Chief  Operating  Officer.  Student  Financial 
Assistance. 

|FR  Doc.  00-1270.5  Filed  12-21-00;  8:45  am] 
BILLING  CODE  M00-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday.  lanuary  18,  2001,  5:30 
p.m. -9  p.m. 

ADDRESSES:  Paducah  Information  Age 
Park  Resource  Center,  2000  McCracken 
Boulevard,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D  Sheppard,  Deputy  Designated  Federal 
Officer,  Department  of  Energy  Paducah 
Site  Office,  Post  Office  Box  l'410,  MS- 
103,  Paducah,  Kentucky  42001.  (270) 
441-6804. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda 

5:30  p.m. 

Informal  Discussion 
6:00  p.m. 

Call  to  Order 
6:10  p.m. 

Approve  Minutes 
6:20  p.m. 

Presentations 

Board  Response 

Public  Comments 
8:00  p.m. 

Subcommittee  Reports 

Board  Response 

Public  Comments 
8:30  p.m. 

Administrative  Issues 
9:00  p.m. 

Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
mav  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 


pertaining  to  agenda  items  should 
contact  John  D.  Sheppard  at  the  address  . 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  five  minutes  to  present  their 
comments  as  the  first  item  of  the 
meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Environmental  Information  Center  and 
Reading  Room  at  175  Freedom 
Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8  a.m.  and  5  p.m.  on 
Monday  thru  Friday  or  by  writing  to 
John  D.  Sheppard,  Department  of  Energy 
Paducah  Site  Office,  P.O.  Box  1410. 
MS-103,  Paducah,  Kentucky  42001  or 
by  calling  him  at  (270)  441-6804. 

Issued  at  Washington,  DC  on  December  18, 
2000. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  00-32680  Filed  12-21-00;  8:45  am) 

BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Femaid 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Femaid.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
aimounced  in  the  Federal  Register. 
DATES:  Saturday,  January  13,  2001,  8:30 
p.m. -12:30  p.m. 

ADDRESSES:  Femaid  Envirormiental 
Mangement  Project,  Site  Services 
Building  Conference  Room.  7400  Willey 
Road.  Hamilton,  OH  45219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Spriggs,  Phoenix 
Environmental,  6186  Old  Franconia 
Road.  Alexandria,  VA  22310,  at  (703) 
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Silos  Update  and 
Stewardship  Plans 


New  Member 


Public  Comment 


971-0058  or  e-mail; 
vspriggs@theperspectivesgroup.com 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda: 
8:30  a.m.     Call  to  Order 
8:30-8:45  a.m.     Chair's  Remarks  and 
Ex-Officio  Announcements 

8:45-9:30  a.m.     Upcoming  Chairs 
Meeting 

9:30-10:15  a.m.     Questions  and 
Answers  on  New  Contract  and 
Rebaseline 

10:30-11:00  a.m.     WRAP  Update  and 
Discussion 

11:00-11:30  a.m. 
Discussion 

11:30-11:45  a.m. 
for  2001 

11:45-12:15  p.m. 
Candidates 

12:15-12:30  p.m. 
Session 

12:30  p.m.     Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  wdth  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Gary 
Stegner,  Public  Affairs  Office,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  m?ke  public  comment  will 
be  provided  a  maximimi  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC,  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  wrriting  to  the 
Femaid  Citizens?  Advisory  Board,  c/o 
Phoenix  Environmental  Corporation, 
MS-76,  Post  Office  Box  538704, 
Cincinnati,  OH  43253-8704,  or  by 
calling  the  Advisory  Board  at  (513)  648- 
6478. 


Issued  at  Washington,  DC  on  December  18. 
2000. 

Rachel  M.  Samuel, 

Deputy  Advison'  Committee  Management 
Officer. 

[FR  Doc.  00-32681  Filed  12-21-00:  8:45  am] 

BILUNG  CODE  6450-01-P 

DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oai(  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB)  Oak  Ridge.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 

DATES:  Wednesday,  January  10.  2001  6 
p,m.-9:30  p.m. 

ADDRESSES:  Garden  Plaza  Hotel,  215 
South  Illinois  Avenue,  Oak  Ridge,  TN. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Halsey,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
922,  Oak  Ridge,  TN  37831.  Phone  (865) 
576-4025;  Fax  (865)  576-9121  or  e-mail: 
halseypj@oro.doe.gov. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  piupose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
Tentative  Agenda: 

1.  A  presentation  on  Upper  East  Fork 
Poplar  Creek  will  be  provided  by 
Mildred  Ferre,  DOE/Oak  Ridge 
Operations. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderlv 
conduct  of  business.  Each  individual 
wishing  to  make  public  conmient  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the  end  of 
the  meeting. 


Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Resource  Center  at  105 
Broadway,  Oak  Ridge,  TN  between  7:30 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  or  by  writing  to  Pat  Halsey. 
Department  of  Energy  Oak  Ridge 
Operations  Office.  P.O.  Box  2001.  EM- 
922,  Oak  Ridge,  TN  37831,  or  bv  calling 
her  at  (865)  576-4025. 

I.ssued  at  Washington.  DC  on  December  18, 
2000. 

Rachel  M.  Samuel, 

Deputv  Advison-  Committee  Management 
Officer. 

|FR  Doc.  00-32682  Filed  12-21-00:  8:4.5  am] 


BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site 
Specific  Advisory  Board,  Savannan 
River 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisor\ 
Board  (EM  SSAB).  Savannah  River'  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-163,  86  Stat. 770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday,  January  22,  2001.  6:30 
p.m.-9  p.m.,  Tuesday.  January  23.  2001, 
8:30  a.m.-4  p.m. 

ADDRESSES:  Hilton  Oceanft-ont  Hotel- 
Pdmetto  Dunes,  23  Ocean  Lane,  Hilton 
Head  Island,  SC  29928. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerri  Flemming,  Science  Technology  & 
Management  Division,  Department  of 
Energy  Savannah  River  Operations 
Office,  P.O.  Box  A.  Aiken,  SC,  29802; 
Phone:  (803)  725-1958. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
Tentative  Agenda: 

Monday,  January  22.  2001 

6:00  p.m.-6:30  p.m.  Public  comment 

session 
6:30  p.m. -8:00  p.m.  Committee 

meetings 

Tuesday,  January  23.  2001 

8:30  a.m.-9:30  a.m.  Approval  of 
minutes;  Agency  updates: 
Recognition  for  Outgoing  Board 
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Members:  Public  Comment  Session: 

Facilitator  Update 
9:30  a.m. -11:00  am  Waste  Management 

Committee  Report 
11:00  a.m. -12:00  p.m.  Nuclear  Materials 

Committee  Report.  Public 

Comments 
1:00  p.m.-l:30  p.m.  Savannab  River 

History  Project 
1:30  p.m.-2:15  p.m.  Packaging  and 

Transportation 
2:15  p.m. -3:00  p.m.  Environmental 

'    Remediation  Committee 
3:00  p.m. -4:00  p.m.  Administrative 

Committee  Report;  2001 

Subcommittee  Chair  and 

Membership  Elections:  Public 

comments 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting,  Monday.  Ianuar\'  22. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  the  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC,  20585  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
WTiting  to  Gerri  Fleming,  Department  of 
Energy  Savannah  River  Operations 
Office.  PO  Box  A.  Aiken.  SC  29802.  or 
by  calling  her  at  (803)  725-1958. 

Issued  at  Washington,  DC.  on  December  18. 
iiOOO. 

Rachel  M.  Samuel. 

Deputy  Advisor,'  Committee  Management 
Officer 

|FR  Dot    00-32684  Filed  12-21-00;  8:45  am] 
BILUNG  CODC  6450-01-P 


DEPARTMENT  OF  ENERGY 

Worker  Advocacy  Advisory  Committee 
Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Worker  Advocacy 
Advisory  Committee  Meeting.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-^63,  86  Stat.  770).  requires 
that  public  notice  of  the  meetings  be 
announced  in  the  Federal  Register. 
DATE:  Thursday.  January  11.  2001.  9  am 
to  4:30  pm. 

ADDRESSES:  L'Enfant  Plaza  Hotel.  480 
L'Enfant  Plaza,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Keating,  Executive  Administrator. 
Worker  Advocacy  Advisory  Committee, 
US.  Department  of  Energy.  EH-8.  1000 
Independence  Avenue.  S.W.. 
Washington.  DC  20585,  Telephone 
Number  202-585-7551,  E-mail: 
Iudy.Keating@eh.doe.gov. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  To  provide  advice  to  the 
Director  of  the  Office  of  Worker 
Advocacy  of  the  Department  of  Energy 
on  plans,  priorities,  and  strategies  for  in 
providing  assistance  to  workers  who 
have  been  diagnosed  with  work-related 
illnesses. 

Tentative  Agenda: 
Welcome  and  Introduction 
Opening  Remarks 
Role  of  the  Advisory  Committee 
Status  of  the  Energy  Employees 
Occupational  Illness  Compensation 
Act  of  2000 
Status  and  direction  of  DOE  worker 

advocacy  efforts 
Relationships  with  other  federal 

agencies 
Public  comment 
Next  Steps/Path  Forward 

Public  Participation:  The  meeting  is 
open  to  the  public  on  a  first-come,  first- 
serve  basis  because  of  limited  seating. 
Written  statements  may  be  filed  with 
the  committee  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Judy 
Keating  at  the  address  or  telephone 
listed  above.  Requests  to  make  oral 
statements  must  be  made  and  received 
five  davs  prior  to  the  meeting; 
reasonable  provision  will  be  made  to 
include  the  statement  in  the  agenda. 
The  Chair  of  the  committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 


copying  at  the  Freedom  of  Information 
Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  DC.  between  9  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC,  on  December 
IB,  2000. 
Rachel  Nf.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  00-32683  Filed  12-21-00:  8:45  am] 

HLUNQ  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  No«.  FE  C&E  00-33,  00-34, 00-35, 
00-36,  00-37,  00-38,  00-39,  00-40,  00-41 
and  00-42;  Cartiftoation  Notice— 194] 

Office  of  Fossii  Energy;  Notice  of 
Fliings  of  Coal  Capability  of  LSP-PIke 
Energy,  Covert  Generating  Company, 
SIthe  Mystic  Development  Company, 
Sithe  Fore  River  Development 
Company,  Cogentrix  i^wrence  County 
Power,  Caledonia  Generating,  Santa 
Rosa  Energy,  Caipine  Construction 
Rnance  Co.,  GenPower  Keo,  and 
Reliant  Energy  Hunterstown 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMMARY:  LSP-Pike  Energy.  LLC.  Covert 
Generating  Company.  LLC,  Sithe  Mystic 
Development  Company,  LLC.  Sithe  Fore 
River  Development  Company.  LLC, 
Cogentrix  Lawrence  County  Power,  LLC, 
Caledonia  Generating.  LLC,  Santa  Rosa 
Energy  LLC,  Caipine  Construction 
Finance  Company,  GenPower  Keo,  LLC 
and  Reliant  Energy  Hunterstown,  LLC, 
have  submitted  coal  capability  self- 
certifications  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978.  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex  (FE-27).  Fossil 
Energy.  Room  4G-025.  FE-27.  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washignton.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624. 

SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.).  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another  fuel  as 
a  primary  energy  source.  In  order  to 
meet  the  requirement  of  coal  capability, 
the  owner  or  operator  of  such  facilities 


proposing  to  use  natural  gas  or 
petroleum  as  its  primary  energy  source 
shall  certify,  pursuant  to  FUA  section 
201(d).  to  the  Secretary  of  Energy  prior 
to  construction,  or  prior  to  operation  as 
a  baseload  powerplant.  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 
with  section  201(a)  as  of  the  date  filed 
with  the  Department  of  Energy.  The 
Secretary  is  required  to  publish  a  notice 
in  the  Federal  Register  that  a 
certification  has  been  filed.  The 
following  owners/operators  of  the 
proposed  new  baseload  powerplants 
have  filed  self-certifications  in 
accordance  v/ith  section  201(d). 

Owner:  LSP-Pike  Energy,  LLC  (C&E 
00-33). 
Operator:  LSP-Pike  Energy,  LLC. 
Location:  Summit,  MS. 
Plant  Configuration:  Combined  cycle. 
Capacity:  1,100  megawatts  (MW). 

Fuel:  Natural  gas. 

Purchasing  Entities:  Wholesale  power 
markets. 

In-Senice  Date:  Spring  of  2003. 

Owner:  Covert  Generating  Company, 
LLC  (C&E  00-34). 

Operator:  Covert  Generating 
Company,  LLC. 

Location:  Van  Buren  County,  MI. 

Plant  Configuration:  Combined  cycle. 

Capacity;  1,200  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Wholesale  power 
markets. 

In-Service  Date:  First  or  second 
quarter  of  2003. 

Owner:  Sithe  Mystic  Development, 
LLC  (C&E  00-35). 

Operator:  Sithe  Boston  Power 
Services.  LLC. 

Location:  Everett,  Massachusetts. 

Plant  Configuration:  Combined  cycle. 

Capacity:  1,550  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Wholesale  power 
markets. 

In-Service  Date:  April  2002. 

Owner:  Sithe  Fore  River 
Development,  LLC  (C&E  00-36). 

Operator:  Sithe  Boston  Power 
Services,  LLC. 

Location:  Weymouth,  Massachusetts. 

Plant  Configuration:  Combined  cycle. 

Capacity:  775  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Wholesale  power 
markets. 

In-Service  Date:  June  2002. 

Owner:  Cogentrix  Lawrence  County 
Power,  LLC  (C&E  00-37). 

Operator:  Cogentrix  Energy,  Inc. 

Location:  Lawrence  County,  IN. 

P/an(  Configuration:  Combined  cycle. 

Capacity:  820  MW. 


Fue7;  Natural  gas. 

Purchasing  Entities:  Power  Marketer. 

In-Service  Date:  ]une  1.  2003. 

Owner:  Caledonia  Generating,  LLC 
(C&E  00-38). 
Operator:  Cogentrix  Energy.  Inc. 
Location:  Caledonia.  MS. 
Plant  Configuration:  Combined  cycle. 
Capacity:  800  MW. 
Fue7;  Natural  gas. 

Purchasing  Entities:  Power  Markets, 
In-Service  Date:  Jime  1.  2003. 

Owner:  Santa  Rosa  Energv  LLC  (C&E 
00-39). 

Operator:  Caipine  Eastern 
Corporation, 

Location:  Pace.  FL. 

Plant  Configuration:  Combined  cycle. 

Capacity:  242  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Wholesale  power 
markets. 

In-Service  Date:  Jime  2002. 

Owner:  Caipine  Construction  Finance 
Company,  L.P.  (C&E  00-^0). 

Operator:  Caipine  Eastern 
Corporation. 

Location:  Reading,  PA. 

Plant  Configuration:  Combined  cycle. 

Capacity:  562.9  MW. 

Fue7;  Natural  gas. 

Purchasing  Entities:  Wholesale  power 
markets. 

In-Service  Date:  May  2002. 

Owner- GenPower  Keo,  LLC  (C&E  00- 
41). 

Operator:  General  Electric 
International,  Inc. 

Location:  Keo,  AR. 

Plant  Configuration:  Combined  cycle. 

Capacity:  640  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Wholesale  power 
markets. 

In-Service  Date:  May  2003. 

Oivner;  Reliant  Energ\'  Hunterstown. 
LLC  (C&E  00--12). 

Operator:  Reliant  Energj' 
HimterstowTi.  LLC. 

Location:  Adams  County,  PA. 

Plant  Configuration:  Combined  cvcle. 

Capacity:  800  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Regional  power 
pool. 

In-Service  Date;  June  1.  2003. 

Issued  in  Washington.  DC,  on  December 
18,  2000. 

Anthony  J.  Como, 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  kr  Power  Im/Ex.  Office  of  Coal 
&■  Power  Systems.  Office  of  Fossil  Energy. 
[FR  Doc.  00-32679  Filed  12-21-00:  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -677-000] 

American  Transmission  Company 
LLC;  Notice  of  Filing 

December  18.  2000. 

Take  notice  that  on  December  15, 
2000.  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing  Open 
Access  Transmission  rates  under 
Section  205. 

ATCLLC  request  an  effective  date  of 
]anuar>'  1,  2001. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator\'  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
27.  2000.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  mav 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.20012(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wH'w.ferc.fed.  us/ efi/ doorbell,  h  tm . 

David  P.  Boergers. 

Secretary . 

[FR  Dnc.  00-32700  Filed  12-21-00;  8.45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2069-003  Arizona] 

Arizona  Public  Service  Company; 
Errata  Notice;  Notice  of  Site  Visit  and 
Teciinlcal  Conference 

December  8.18,  2000. 

Anyone  who  wishes  to  attend  the 
January  9,  2001.  project  site  visit  should 
contact  Mr.  Larr\'  Johnson  of  Arizona 
Public  Ser\'ice  Company  at  480-350- 
3131  by  4:00  p.m.  on  Friday.  January  5. 
2001,  rather  than  by  4:00  p!m.  on 
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Monday,  lanuan,'  8,  2001.  as  statt^d  in 
the  above-referenced  notice  published 
in  the  Federal  Register  on  December  14. 
2000.  at  65  FR  78152. 

David  P.  Boersers, 

Sfcre'Ain, 

IFR  Doc.  00-32699  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -48-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

December  18.  2000 

Take  notice  that  on  December  7,  2000. 
Columbia  Gas  Transmission  Corporation 
(Columbia).  12801  Fair  Lakes  Parkway, 
Fairfax.  Virginia  22030-0146,  filed  a 
request  with  the  Commission  in  Docket 
No  CPOl-48-000,  pursuant  to  Section 
157.205  and  157.208  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  increase  the  maximum  allowable 
operating  pressure  (MAOF)  of  a  portion 
of  its  existing  transmission  pipeline 
designated  as  PM-3  located  in  Letcher 
County,  Kentucky,  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection.  This  filing 
may  be  viewed  on  the  web  at  http:/' 
w^^^v. fen:. fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 

Columbia  proposes  to  increase  the 
current  MAOP  of  a  potion  of  its  Line 
PM-3  from  180  psig  to  a  MAOP  of  250 
psig  and  to  operate  that  portion  of  the 
pipeline  at  the  higher  pressure.  The 
portion  of  the  pipeline  to  be  uprated 
consists  of  12.7  miles  beginninij  at  a 
point  near  Measuring  Station  No    16641 
and  ending  at  a  point  near  Runners 
Branch.  Columbia  states  the  uprate  is 
requested  in  order  for  Columbia  to 
maximize  operating  efficiency  of  its 
facilities  and  to  minimize  the 
interruption  of  receipt  of  gas  from  local 
producers. 

Any  questions  regarding  the 
application  may  be  directed  to: 
Vi(  torid  I   Hamillnii.  Certifii.dtes.  Columbia 
Grt.s  Transmission  Corporation.  1700 
.MacCarkle  .-\venue,  SE..  Post  Office  Box 
127:i.  Charleston,  WV  25:}25-1273.  (304) 
3n7-2297,  Teleropier  ( :i04)  i.T7-292fi 
Fredru  I.  George,  .^ttornev  Columbid  tias 
Transmission  Corporation    1700  MacCorkle 
Avenue.  ,SE  .  Post  Office  Box  1273, 
Charleston,  WV  25325-1273  (304)  357- 
2359,  Telecopier:  (304)  357-3206 


.Sharon  ).  Kovka.  Regulalorv  Affairs  Manager. 
Columbia  Gas  Transmission  Corporation. 
to  G  Street.  NE.,  Suite  580.  Washington. 
DC  20002.  (202)  216-97r,f).  Telecopier: 
(202) 216-9785 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA.  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell  htm. 

David  P,  Boergers, 

Secrefary. 

IFR  Doi    00-32688  Filed  12-21-00;  8:45  am] 

BILUNG  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-604-002;  RPOO-605- 
001] 

Columbia  Gas  Transmission 
Corporation;  Columbia  Gulf 
Transmission  Company;  Notice  of 
Compliance  Filing 

Dec  ember  18,  2000. 

Take  notice  that  on  November  27. 
2000.  ('olumbia  Gas  Transmission 
Corporation  (Columbia  Gas)  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  its 
compliance  filing  with  the 
Commission's  Order  on  Filings  to 
Kstablish  Imbalance  Netting  and 
Trading  Pursuant  to  Order  Nos.  587-G 
and  587-L  [93  FERC  «D  61.093  (2000)1 
issued  on  October  27.  2000  (October  27 
Order) 

Columbia  Gas  and  Columbia  Gulf 
states  that  the  purpose  of  this  filing  is 
to  comply  with  the  requirements  of  the 
October  27  Order. 

Any  persim  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C. 


20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  26.  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/onIine/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbeU.htm. 

David  P,  Boergers, 

Secretary. 

IFR  Doc.  00-32690  Filed  12-21-00;  8:45  am) 

BILUNG  COOE  $71 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -185-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

December  18,  2000. 

Take  notice  that  on  December  11, 
2000,  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  certain  revised 
tariff  sheets  in  the  above  captioned 
docket,  bear  a  proposed  effective  date  of 
January  1.  2001. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  services 
purchased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
under  its  Rate  Schedule  CFSS.  The  costs 
of  the  above  referenced  storage  services 
comprise  the  rates  and  charges  payable 
under  ESNG's  Rate  Schedule  CFSS.  This 
tracking  filing  is  being  made  pursuant  to 
Section  3  of  ESNG's  Rate  Schedule 
CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
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385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
h  ttp  .//www.ferc.fed.  us/efi/doorbell.  h  tm . 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32692  Filed  12-21-00;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-12-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Site  Visit 

December  18.  2000. 

On  January  4,  2001,  the  staff  of  the 
Office  of  Energy  Projects  (OEP)  will 
conduct  a  site  visit  of  El  Paso  Natural 
Gas  Company's  (El  Paso's)  proposed 
Line  No.  2039  Pipeline  Relocation 
Project  in  Maricopa  County,  Arizona. 
The  site  visit  will  start  at  9:00  am  at 
Eurest  Dining  located  at  the  intersection 
of  South  43th  Avenue  and  West 
Buckeye  Road.  Representatives  of  El 
Paso  will  accompany  the  staff. 

All  interested  parties  may  attend, 
although  those  plaiming  to  attend  must 
provide  their  own  transportation. 

For  further,  information,  please 
contact  the  Commission's  Office  of 
External  Affairs  at  (202)  208-1088. 

David  P.  Boergers, 

Secretarv. 

[FR  Doc.  00-32698  Filed  12-21-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-474-002] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

December  18.  2000. 

Take  notice  that  on  September  29. 
2000,  Natiu-al  Gas  Pipeline  Company  of 
America  (Natural)  tendered  its 
compliance  filing  with  the 
Commission's  Order  on  Accepting  Tariff 
Sheets  Subject  to  Conditions  in  Docket 
No.  RP99-474-000]  [88  FERC  H  61,312 
(1999)]  issued  on  September  30,  1999 
(September  30  Order). 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  one  of  the 
requirements  of  the  September  30 
Order,  which  required  Natural  to  file  a 
report  detailing  the  discounts  its 
shippers  received  for  Balancing  Service 
Charged  and  whether  those  shippers 
were  affiliated  with  Natural. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  26,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.  us/online/rims. htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  8  CFR  385.200(l)(a)(l(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www. fere. fed. us/efi/doorbell. htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32695  Filed  12-21-00:  8:4.'i  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EC01 -44-000] 

The  New  Power  Company;  Notice  of 
Filing 

December  18.  2000. 

Take  notice  that  on  December  12. 
2000.  The  New  Power  Company  (New- 
Power),  on  behalf  of  itself  and  its  parent 
companies.  TNPC  Holdings.  Inc.  (TNTC 
Holdings)  and  TNPC.  Inc.  (TNPC).  filed 
an  application  pursuant  to  Section  203 
of  the  Federal  Power  Act  requesting  all 
necessary  authorizations  for  a  name 
change  of  its  parent  TNPC.  which  name 
change  will  be  accomplished  by  means 
of  a  short-form  merger  of  TNPC  with  a 
newly-created  wholly-owned 
subsidiary,  New  Power  Holdings.  Inc. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  Januan'  2. 
2000.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed. us/efi/doorbell. htm. 

David  P.  Boergers. 

Secretary 

[FR  Doc.  00-32701  Filed  12-21-00.  8:4.5  am] 

BILUNG  CODE  6717-01-M 
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DEPARTMEhfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -189-000] 

Nortttem  Nevada  Industrial  Gas  Users, 
Complainants,  v.  Northwest  Pipeline 
Corporation  Respondent;  Notice  of 
Filing 

December  15.  2000 

Take  notice  that  on  December  15, 
2000.  Eagle-Pilcher  Minerals.  Inc.. 
Harrah's  Reno  Casino.  Nevada  Cement 
Companv,  Newmont  Mining 
Corporation.  Premier  Chemicals,  RR 
Donnelly  &  Sons  Company,  Sparks 
Nugget,  Inc.  and  Winnemucca  Farms, 
Inc.  (jointly  "Northern  Nevada 
Industrial  Users"  or  "NNIGU  shippers") 
filed  a  complaint  under  Section  5  of  the 
Natiiral  Gas  Act  requesting  that 
Northwest  Pipeline  Corporation 
("Northwest")  be  directed  to  cease  and 
desist  violating  the  procedures  for  Must- 
Flow  Operational  Flow  Orders  set  forth 
in  section  14.15  of  its  FERC  Gas  Tariff. 

NNIGU  shippers  allege  that  Northwest 
has  violated  section  14.15  by  directing 
them  to  flow  volumes  southward  on  its 
svstem  to  create  capacity  by 
displacement  for  northward  service  on 
behalf  of  other  shippers, 
notwithstanding  the  extremely  high 
costs  to  NNIGU  shippers  under  current 
market  conditions  of  doing  so.  By 
denying  their  requests  for  exemption 
from  the  Must-Flow  orders.  Northwest 
has.  they  allege,  ignored  the 
Commission's  rejection  of  the  view  that, 
to  comply  with  section  14.15.  shippers 
mav  be  required  to  acquire  "gas  at  any 
price."  NNIGU  shippers  request 
disposition  of  this  issue  on  a  "Fast 
Track"  basis  under  18  CFR  385.206(h) 

NNIGU  shippers  also  allege  that 
section  14.15  is  unjust,  unreasonable, 
and  unduly  discriminator,'  to  the  extent 
that  it  requires  certain  shippers  to  flow 
gas  to  create  capacity  for  other  shippers. 
Thev  request  amendment  of  section 
14.15  accordingly.  NNIGU  shippers 
further  request  that  Northwest  be 
directed  to  compensate  them  for  losses 
thev  have  incurred  as  a  result  of  its  tariff 
violations 

Anv  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission.  888 
First  Street  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  December  27, 
2000.  Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  partv  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed. us/online/rims. htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  December  27.  2000.  Comments 
and  protests  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://wrww.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers. 

.Secrefory 

[FR  Doc.  00-32647  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01  ^9-000] 

Nortttwest  Pipeline  Corporation;  Notice 
of  Application 

December  18,  2000 

Take  notice  that  on  December  8.  2000. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
Citv,  Utah,  84158,  filed  in  Docket  No. 
CPOl— 49-000.  an  application,  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
and  Part  157  of  the  Federal  Energy 
Regulatory  Commission's  Regulations 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  Northwest  to 
construct  and  operate  certain  facilities 
in  Snohomish  County.  Washington,  all 
as  more  fullv  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/online/rims.htin. 
(Call  202-108-2222  for  assistance.) 

Specifically.  Northwest  proposes  to 
construct  and  operate:  (1)  approximately 
9  miles  of  20-inch  diameter  delivery' 
lateral  pipeline  in  Snohomish  County 
(Everett  Delta  Lateral),  extending  from 
an  interconnect  with  Northwest's 
existing  mainline  and  mainline  loop 
north  of  the  Citv  of  Lake  Stevens  to  the 
proposed  Northwest  Power  Company. 
LLC  (NPC)  power  plant  near  Everett. 
Washington;  and  (2)  two  delivery  meter 
stations  at  the  terminus  of  the  lateral, 
the  Everett  Delta  Meter  Station  for 
deliveries  to  NPC  and  the  Preston  Point 
Meter  Station  for  deliveries  to  the 


distribution  system  of  Puget  Sound 
Energy.  Inc.  (PSE). 

Northwest  states  that  the  Everett  Delta 
Lateral  will  have  a  design  capacity  of 
approximately  133.000  Dth  per  day. 
Further.  Northwest  avers  that  the 
proposed  facilities  will  be  used  to 
deliver  natural  gas  to  NPC  to  fuel  its 
planned  Ev      tt  Delta  Power  Plant  and 
to  PSE  to  a(  L-ommodate  increased 
demand  for  natural  gas  in  its  local 
distribution  area. 

Northwest  estimates  the  cost  of  the 
proposed  facilities  at  approximately 
$17.2  million  and  states  that  all  costs 
will  be  reimbursed  by  NPC  and  PSE 
pursuant  to  the  delivery  facilities 
reimbursement  provisions  of 
Northwest's  FERC  Gas  Tariff.  Northwest 
requests  that  the  FERC  issue  a 
preliminary  determination  on  non- 
environmental  aspects  of  its  requested 
authorizations  by  June  30,  2001  and 
issue  a  final  certificate  order  herein  no 
later  than  the  end  of  year  2001,  to  allow 
adequate  time  for  construction  of  the 
proposed  delivery  facilities  before 
August  15,  2002,  the  date  NPC  estimates 
it  will  require  test  gas  for  its  new  power 
generating  plant. 

Any  questions  regarding  this 
application  should  be  directed  to  Gary 
Kotter,  Manager,  Certificates,  at  (801) 
584-7117,  Northwest  Pipeline 
Corporation,  P.O.  Box  58900,  Salt  Lake 
City.  Utah  84158. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
of  the  proceedings  for  this  project 
should,  on  or  before  January  8,  2001,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  A  person  obtaining 
party  status  will  be  placed  on  the 
service  list  maintained  by  the  Secretary 
of  the  Commission  and  will  receive 
copies  of  all  documents  filed  by  the 
applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  comments  will  be  placed 


on  the  Commission's  environmental 
mailing  list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Comments  will  not  be  required  to  serve 
copies  of  filed  documents  on  all  other 
parties.  However,  Commenters  will  not 
receive  copies  of  all  documents  filed  by 
other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners  and  communities. 
For  example,  the  Commission. considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
proceeds  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  Commission's  website  at  http:/ 
/www. fere. fed. us/efi/doorbell. htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  used. 

David  P.  Boergers, 

Secrefory. 

|FR  Doc.  00-32687  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01 -33-002] 

Questar  Pipeline  Company;  Notice  of 
Compliance  Filing 

December  18.  2000. 

Take  notice  that  on  December  7.  2000. 
pursuant  to  18  CFR  154.7,  Questar 
Pipeline  Company  (Questar)  tendered 
its  answer  to  protest. 

Questar  states  that  the  purpose  of  this 
filing  is  to  comply  with  Ordering 
Paragraph  (C)  of  the  Commission's 
Order  on  Filings  to  Establish  Imbalance 
Netting  and  Trading  Pursuant  to  Order 
Nos.  587-G  and  587-L  issued  November 
9.  2000.  in  Docket  Nos.  RM96-1-014.  et 
al,  which  directed  Questar  to  file  an 
answer  to  the  joint  protest  of  the 
protestors  in  Docket  No.  RPOl-33-000. 

Questar  states  that  a  copy  of  this 
answer  has  been  served  upon  each 
person  designated  of  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  26,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  mav 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via' the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
w'lx'w.ferc.fed. us/efi/doorbell. htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32691  Filed  12-21-00;  8;45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -12-001] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

December  18.  2000 

Take  notice  that  on  November  27, 
2000,  Reliant  Energy  Gas  Transmission 
Company  (Reliant)  tendered  its 
compliance  filing  with  the 
Commission's  Order  on  Filings  to 
Establish  Imbalance  Netting  and 
Trading  Pursuant  to  Order  Nos.  587-G 
and  587-L  [93  F.E.R.C.  ^  61.093  (2000)] 
issued  on  October  27.  2000  (October  27 
Order). 

Reliant  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
requirements  of  the  October  27  Order 
Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  26.  2000. 
Protests  will  be  considered  bv  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  \iewed  on  the  web  at  http:// 
www. fere.  fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronicallv  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boersers. 

Secretary 

[FR  Dn( .  00-32694  Filed  12-21-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -55-001] 

WestGas  Interstate,  inc.;  Notice  of 
Compliance  Filing 

December  18.  2000. 

Take  notice  that  on  December  1 1 . 
2000.  WestGas  Interstate.  Inc.  (WGl) 
tendered  for  filing  as  part  of  its  F^ERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
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the  following  tariff  sheets,  with  an 
effective  date  of  November  1.  2000: 

Second  Revised  Sheet  No  47 
Original  Sheet  No  47A 
Original  Sheet  No   47B 

WGI  states  that  the  purpose  of  the 
filing  to  provide  for  netting  and  trading 
of  imbalances,  in  compliance  with  the 
Commission's  "Order  on  Filings  to 
Establish  Imbalance  Netting  and 
Trading  Pursuant  to  Order  Nos.  587-G 
and  587-L."  issued  in  Docket  Nos. 
RM96-1-014.  et  al.  on  November  9. 
2000.  Standard  for  Business  Practices  of 
Interstate  S'atural  (kis  Pipelines.  93 
FERC  161,150  (2000). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Eritergy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  26,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\-e  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
wwn.  fere.  fed.  us/ online /rims. htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385  2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.feTC.fed.us/efi/doorbeU.htm. 

David  P.  Boergers, 

Secretary 

[FR  Doc.  00-32693  Filed  12-21-00:  8:45  am] 

BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-394-0011 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Petition  To  Amend 

December  18,  2000 

Take  notice  that  on  December  1 1 . 
2000,  Williams  Gas  Pipelines  Central. 
Inc.  (Williams),  P.O.  Box  20008. 
Owensboro.  Kentuckv  42304.  filed  in 
Docket  No.  CPOO-394-001  a  petition 
pursuant  ta  Section  7(b)  of  the  Natural 
Gas  Act  to  amend  its  application  filed 
June  21,  2000,  for  permission  and 
approval  to  abandon  certain  pipeline 
facilities  located  in  Kansas,  all  as  more 
fully  set  forth  in  the  application  on  file 


with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/onIine/htm  (call  202- 
208-2222  for  assistance). 

In  Docket  No.  CPOO-394-000 
Williams  proposed  to  abandon 
approximately  64.3  miles  of  the  Pampa 
20-inch  pipeline  (Line  G)  and 
appurtenant  facilities  located  in  Butler, 
Chase  and  Lyon  Counties,  Kansas. 
Williams  proposed  to  abandon  the 
facilities  by  sale  for  subsequent  reclaim 
for  salvage  and  abandonment  in  place. 
It  was  explained  that  the  proposed 
abandonment  is  part  of  Williams' 
ongoing  effort  to  eliminate  old,  high 
maintenance  pipelines. 

In  Docket  No.  CPOO-394-001 
Williams  proposes  to  modify  its  original 
proposal  by  increasing  the  length  of 
pipeline  to  be  abandoned  in  place  to 
50.2  miles  and  to  decrease  the  length  of 
pipeline  to  be  abandoned  by  sale  for 
reclaim  to  14.1  miles.  Williams  states 
that  of  the  14.1  miles  to  be  removed,  it 
still  plans  to  abandon  in  place  segments 
of  the  pipeline  located  under  roads  and 
where  it  traverses  other  sensitive 
environmental  areas  such  a  streams  and 
wetlands,  and  to  abandon  by  removal  all 
above-ground  facilities,  such  as  pig 
traps,  value,  etc. 

It  is  explained  that  the  total  length  of 
the  Pampa  Line  to  be  abandoned  would 
remain  the  same  64.3  miles  as  proposed 
in  the  original  application.  William 
states  that  the  reason  for  the  change  is 
that  following  receipt  of  landowner 
comments  and  further  evaluation  of 
environmental  and  land  use  impacts,  it 
has  determined  that  the  proposed 
modification  would  minimize  these 
impacts  while  accommodating 
landowner  preferences.  Williams 
estimates  the  costs  associated  with  the 
abandonment  at  $173,000  and  estimates 
the  sale  price  of  the  segment  to  be 
reclaimed  at  $256,781.  Williams 
proposes  to  commence  the 
abandonment  on  April  1,  2001  and 
estimates  completion  by  June  30,  2001. 

Anv  questions  regarcfing  the 
application  should  be  directed  to  David 
N.  Roberts,  Manager,  Tariffs  & 
Regulatory  Analysis,  at  (270)  688-6712, 
P.O.  Box  20008.  Owensboro,  Kentucky 
42304 

Anv  person  desiring  to  be  heard  or  to 
make  any  protestswith  reference  to  said 
application  should  on  or  before  January 
8.  2001.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
dcct)rdance  with  the  requirements  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 


Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conmiission's 
Rules.  Conaments  and  protests  may  be 
filed  electronically  in  lieu  of  paper.  See 
18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's 
website  at  http://ferc.fed.us/efi/ 
doorbell. htm. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  owrn  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wall  be 
unnecessary  for  Williams  to  appear  or 
be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  00-32689  Filed  12-21-00;  8:45  am] 

MLUNO  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP01 -47-000] 

Wllllston  Basin  Interstate  Pipeline 
Company;  Notice  of  Application 

December  18,  2000. 

Take  notice  that  on  December  7.  2000, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  1250  West 
Century  Avenue,  Bismarck,  North 
Dakota'58503,  filed  in  Docket  No.  CPOl- 
47-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  requesting  a  certificate  of  public 
convenience  and  necessity  authorizing 
Williston  Basin  to  install  additional 
facilities  at  an  existing  compressor 
station  located  in  Fallon  County, 


Montana,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection.^  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/htm  (call  202-208-2222  for 
assistance). 

Williston  Basin  proposes  to  construct 
and  operate  approximately  300  feet  of 
12-inch  piping  and  3  12-inch  valves 
adjacent  to  its  existing  Little  Beaver 
Compressor  Station  in  Fallon  County, 
Montana.  Williston  Basin  explains  that 
the  reason  for  the  proposed  construction 
of  facilities  is  to  increase  the  operational 
flexibility  of  the  compressor  station.  It  is 
asserted  that  the  existing  horsepower  at 
the  compressor  station  will  not  change. 
It  is  further  asserted  that  the  proposal 
is  intended  to  allow  Williston  Basin  to 
compress  increased  production  of  gas 
from  south  of  the  compressor  station 
and  transport  the  gas  to  storage  fields  or 
to  markets  located  north  of  the 
compressor  station.  It  is  stated  that  the 
proposal  will  also  provide  additional 
system  security  by  decreasing  Williston 
Basin's  reliance  on  other  compression 
facilities  dvu-ing  critical  flow  periods 
and  during  planned  and  unplanned 
maintenance.  Williston  Basin  estimates 
the  cost  of  installing  the  proposed 
piping  and  valves  at  $77,000.  It  is 
asserted  that  the  proposal  will  have 
system  benefits  for  Williston  Basin  and 
will  have  no  detrimental  effect  on  its 
existing  customers. 

Any  questions  regarding  the 
application  should  be  directed  to  Keith 
A.  Tiggelaar.  Manager-Regulatory 
Affairs,  at  Williston  Basin  Interstate 
Pipeline  Company,  P.O.  Box  5601, 
Bismarck,  North  Dakota  58506-5601.  or 
by  telephone  at  (701)  530-1561. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  28,  2000,  file  vdth  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 


'  William  Basin  initially  filed  the  application  as 
a  request  under  the  prior  notice  procedure  but 
asked  that  the  request  be  treated  as  a  Section  7(c) 
application  in  a  supplement  filed  December  15. 
2000. 


in  accordance  with  the  Conunission's 
Rules.  Comments  and  protests  may  be 
filed  electronically  in  lieu  of  paper.  See 
18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's 
website  at  http://ferc.fed.us/efi/ 
doorbell.htm. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williston  Basin  to 
appear  or  be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32686  Filed  12-21-00;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Transfer  of 
License  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

December  18,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License 

b.  Project  No.:  2487-010 

c.  Date  Filed:  December  11,  2000 

d.  Applicants:  John  M.  Skorupski  and 
Hydro  Power,  Inc. 

e.  Name  of  Project:  Hoosick  Falls 

f.  Location:  The  project  is  located  on 
Hoosick  River  in  Rensselaer  County, 
New  York.  The  project  does  not  occupy 
federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r) 

h.  Applicant  Contact:  Paul  V.  Nolan, 
Esquire,  5515  North  17th  Street, 
Arlington,  Virginia  22205,  Phone:  (703) 
534-5509;  Fax:  (703)  538-5257,  E-Mail: 
PVNPVN@AOL.COM 


i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Papsidero  at  (202)  219-2715. 

j.  Deadline  for  filing  comments  and  or 
mofions;  January  19,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

Please  include  the  Project  Number 
(2487-010)  on  any  comments  or 
motions  filed. 

k.  Description  of  Transfer:  John  M. 
Skorupski  (transferor),  licensee  of  the 
Hoosick  Falls  Project,  and  Hydro  Power, 
Inc.  (transferee)  jointly  and  severally 
apply  for  approval  of  the  transfer  of  the 
project  license  to  the  transferee.  The 
applicants  state  that  the  purpose  of  the 
transfer  is  to  complete  the  transferor's 
withdrawal  from  the  business  of  owning 
and  operating  hydroelectric  projects. 
Further,  the  applicants  maintain  that  the 
transfer  will  ensure  that  an  entity  with 
sufficient  experience  will  be  responsible 
for  the  continued  operation  of  the 
project. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online /rims. htm.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Comumission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Anv  filing  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST-.  OR 
"MOTION  TO  INTERVENE  ".  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  w  hich  the 
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filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  bv  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatorv  Commission.  888 
First  Street.  NE.,  Washington,  DC  20426. 
A  copy  of  anv  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments  and  protests  may  be  filed 
electronicallv  via  the  internet  in  lieu  of 
paper.  See,  I's  CFR  385.2001(a)(l){iii) 
and  the  instructions  on  the 
Conunissions  web  site  at  http:// 
wH-w.ferc.fed.us/efi/doorbe}}.htm. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  bv  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  tu 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers. 

Secretary- 

[FR  Doc  00-32696  Filed  12-21-00:  8:45  am) 
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DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

December  18.  2000 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  8118-022. 

c.  Date  Filed:  November  27.  2000. 

d.  Applicants:  Estate  of  Jerry  B. 
Buckley.  Ms.  Brooke  Buckley.  Executrix, 
and  Lake  George  Hydro.  LLC. 

e.  Name  and  Location  of  Project:  The 
Jerry  B.  Buckley  Hydroelectric  Project 
utilizes  the  Town  of  Georgetown. 
Colorado's  Georgetown  Dam  and 
reservoir  on  Cleeu'  Creek  in  Clear  Creek 
County.  Colorado.  The  project  does  not 
occupy  Federal  or  Tribal  land. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(aJ-825(r). 

g.  Applicant  Contact:  Mr.  Nicholas  G. 
Muller.  475  17th  Street.  Suite  940. 
Denver,  CO  80202.  (303J  297-1970. 


h  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
Hunter  at  (202)219-2839. 

i  Deadline  for  filing  comments  and  or 
mofions:  January  19,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatorv  Commission,  888  First 
Street.  NE.  Washington.  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a){l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Please  include  the  project  number  (P- 
8118-022)  on  anv  comments  or  motions 
filed. 

j.  Description  of  Proposal :  The 
applicants  propose  a  transfer  of  the 
license  for  Project  No.  8118  from  Jerry 
B  Buckley,  by  and  through  Ms.  Brooke 
Buckley,  Executrix,  to  Lake  George 
Hydro,  LLC.  Transfer  is  being  sought  in 
connection  with  the  proposed  sale  of 
the  project. 

k.  Locations  of  the  application:  A 
copv  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.  Room 
2A,  Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
onlv  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS", 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  'PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 


filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  DC 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-32697  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6921-7] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  See  List  of  iCRs 
Planned  To  Be  Submitted  In  Section  A 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  EPA  is  planning  to  submit  the 
following  two  continuing  Information 
Collection  Requests  (ICR)  to  the  Office 
of  Management  and  Budget  (OMB). 
Before  submitting  the  ICRs  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collections  as  described  at 
the  beginning  of  Supplementary 
Information. 

DATES:  Comments  must  be  submitted  on 
or  before  February  20,  2001. 
ADDRESSES:  U.S.  Enviroimiental 
Protection  Agency,  1200  Pennsylvania 
Avenue.  NW.,  Mail  Code  2223A. 
Washington,  DC  20460.  A  hard  copy  of 
an  ICR  may  be  obtained  without  charge 
by  calling  the  identified  information 
contact  individual  for  each  ICR  in 
Section  B  of  the  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

specific  information  on  the  individual 
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ICRs  see  Section  B  of  the 
Supplementary  Information. 
SUPPLEMENTARY  INFORMATION: 

For  All  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

■fhe  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accm^cy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  means  me  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

A.  List  of  ICRs  Planned  To  Be  Submitted 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
this  notice  announces  that  EPA  is 
planning  to  submit  the  following  two 
continuing  Information  Collection 
Requests  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 

(1)  NSPS  Subpart  Ka— Standards  of 
Performance  for  Storage  Vessels  for 
Petroleum  Liquids  for  Which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  May  18, 
1978  and  Prior  to  July  23,  1984,  EPA 
ICR  Number  1050.07  and  OMB  Control 


Number  2060-0121  expiring  on  June  30. 
2001. 

(2)  NSPS  Subpart  Kb— Standards  of 
Performance  for  Volatile  Organic  Liquid 
Storage  Vessels  (Including  Petroleum 
Liquid  Storage  Vessels)  for  Which 
Construction.  Reconstruction,  or 
Modification  Commenced  After  Julv  23, 
1984.  EPA  ICR  1132.05.  and  OMB  " 
Control  Number  2060-0074  expiring  on 
February  28.  2001. 

B.  Contact  Individuals  for  ICRs 

(1)  NSPS  Subpart  Ka— Standards  of 
Performance  for  Storage  Vessels  for 
Petroleum  Liquids  for  Which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  May  18. 
1978  and  Prior  to  July  23,  1984,  Everett 
Bishop,  tele:  202-564-7032;  fax:  202- 
564-0050  or  email: 
bishop.everett@epa.gov.  EPA  ICR 
Number  1050.07  and  OMB  Control 
Number  2060-0121  expiring  on  June  30. 
2001; 

(2)  NSPS  Subpart  Kb— Standards  of 
Performance  for  Volatile  Organic  Liquid 
Storage  Vessels  (Including  Petroleum 
Liquid  Storage  Vessels)  for  Which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  July  23. 
1984.  Everett  Bishop,  tele:  202-564^ 
7032;  fax:  202-564-0050  or  email: 
bishop.everett@epa.gov.  EPA  ICR 
1132.05,  and  OMB  Control  Number 
2060-0074  expiring  on  February  28, 
2001 

C.  Individual  ICRs 

(1)  NSPS  Subpart  Ka— Standards  of 
Performance  for  Storage  Vessels  for 
Petroleum  Liquids  for  Which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  May  18. 
1978  and  Prior  to  July  23,  1984,  Everett 
Bishop,  tele:  202-564-7032;  fax:  202- 
564-0050  or  email: 
bishop.everett@epa.gov.  EPA  ICR 
Number  1050.07  and  OMB  Control 
Number  2060-0121  expiring  on  June  30. 
2001 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  storage 
vessels  of  petroleum  liquids  which  have 
a  storage  capacity  greater  than  151,416 
liters  (40,000  gallons)  and  for  which 
construction  is  commenced  after  May 
18,  1978. 

Abstract:  Volatile  Organic 
Compounds  (VOCs)  from  storage  vessels 
cause  or  contribute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health.  VOC  emissions 
are  the  result  of  evaporation  of  volatile 
organic  liquids  contained  in  the  storage 
vessels.  The  control  of  VOCs  requires 
not  only  the  installation  of  properlv 
designed  equipment,  but  also  the 
maintenance  and  operation  of  that 


equipment.  Information  generated  bv 
the  recordkeeping  and  reporting 
requirements  is  used  by  the  Agencv  to 
ensure  that  facilities  affected  by  this 
NSPS  continue  to  operate  the  control 
equipment  properly,  thereby 
minimizing  VOCs  emissions  into  the 
atmosphere.  Collection  of  this 
information  is  authorized  at  40  CFR 
§60.7  and  §60. 110a.  Any  information 
submitted  to  the  Agency,  for  which  a 
claim  of  confidentiality  is  made,  will  be 
safeguarded  according  to  the  Agencv 
policies  set  forth  in  Title  40,  Chapter  1, 
Part  2,  Subpart  B— Confidentiality  of 
Business  Information  (see  40  CFR  2:41 
FR  36902,  September  1,  1976:  amended 
by  43  FR  40000.  September  8.  1978:  43 
FR  42251.  September  20.  1978;  44  FR 
17674.  March  23,  1979).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 

Burden  Statement:  The  projected 
burden  cost  to  each  owner  and  operator 
is  approximately  S3. 600  and  125  hours/ 
year.  The  burden  hours  are  identified  as: 
100  hours  for  secondary  seal  gap 
measurement.  20  hours  for  primary  seal 
gap  measurement  and  5  hours  for 
recording  fill/refill  information.  It  is 
estimated  this  information  collection, 
recordkeeping  and  recording  will  affect 
approximately  183  owners  and 
operators  of  petroleum  storage  vessels. 
Since  there  are  no  new  facilities 
proposed  under  this  NSPS.  there  is  no 
capital  or  start-up  cost  component. 

(2)  NSPS  Subpart  Kb— Standards  of 
Performance  for  Volatile  Organic  Liquid 
Storage  Vessels  (Including  Petroleum 
Liquid  Storage  Vessels)  for  Which 
Construction.  Reconstruction,  or 
Modification  Commenced  After  Julv  23. 
1984.  Everett  Bishop,  tele:  202-564- 
7032;  fax:  202-564-0050  or  email: 
bishop.everett@epa.gov.  EPA  ICR 
1132.05.  and  OMB  Control  Number 
2060-0074  expiring  on  Februar\'  28. 
2001. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  storage 
vessels  with  a  capacity  greater  than  or 
equal  to  40  cubic  meters  that  store 
volatile  organic  liquids  (VOL's)  for 
which  construction,  reconstruction,  or 
modification  is  commenced  after  July 
23.  1984. 

Abstract:  The  notification  of 
construction,  reconstruction  or 
modification  indicates  when  a  storage 
vessel  becomes  subject  to  the  standards. 
The  information  generated  by  the 
inspecting,  recordkeeping  and  reportmg 
requirements  is  used  by  the  Agency  to 
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ensure  that  the  storage  vessel  affected  bv 
the  NSPS  continues  to  operate  the 
control  equipment  in  a  manner  that 
helps  achieve  compliance  with  the 
NSPS. 

Information  is  recorded  in  sufficient 
detail  to  enable  owners  or  operators  to 
demonstrate  the  means  of  complying 
with  the  applicable  standards.  Under 
this  standard,  the  data  collected  by  the 
affected  owner/operator  is  retained  at 
the  facility  for  a  minimum  of  two  years 
and  made  available  to  the  Administrator 
either  on  request  or  by  inspection. 

The  information  generated  by  the 
recordkeeping  and  reporting 
requirements  are  used  by  the  Agency  to 
ensure  that  facilities  affected  by  the 
NSPS  continue  to  operate  in  compliance 
with  the  NSPS. 

The  information  collected  from  the 
recordkeeping  and  reporting 
requirements  is  also  used  for  targeting 
inspections,  and  is  of  sufficient  quality 
to  be  used  as  evidence  in  court. 
Collection  of  this  information  is 
authorized  at  40  CFR  60.7  and  60.110b 
Any  information  submitted  to  the 
Agency,  for  which  a  claim  of 
confidentiaJity  is  made,  will  be 
safeguarded  according  to  the  Agencv 
policies  set  forth  in  Title  40.  Chapter  1 . 
Part  2,  Subpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  §2:41 
FR  36902.  September  1.  1976;  amended 
by  43  FR  40000.  September  8.  1978;  43 
FR  42251.  September  20.  1978;  44  FR 
17674,  March  23.  1979).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15 

Burden:  For  each  respondent,  it  is 
estimated  139  hours  are  devoted  to 
recording  information  and  inspecting 
storage  vessels  subject  to  this  NSPS.  The 
frequency  of  reporting  is 
approxiamately  twice  a  year.  The 
estimated  number  of  respondents  is  900. 
The  estimated  yearly  cost  per 
respondent  for  operations  and 
maintenance  is  S4.907.  The  average 
initial  capital  cost  is  S20.000  for 
emission  control  devices,  i.e..  internal 
or  external  floating  roof  or  closed  vent 
system. 

Dated:  December  13.  2000. 
Michael  Stahl, 

Acting  Director.  Office  of  Compliance.  Office 
of  Enforcement  and  Compliance  Assurance 
(FR  Doc:  00-32669  Filed  12-21-00;  8:45  ami 

BILUNG  CODE  SS60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6613-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 
Statements  Filed  December  11.  2000 
Through  December  15.  2000  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  000447.  DRAFT  EI S,  HUD.  NY. 
City  of  Yonkers.  Construction  of  a  524 
Units  of  Mixed-Income  Housing  at 
1105-1135  Warburton  Avenue,  River 
Club  Apartment  Complex. 
Westchester  County.  NY.  Due: 
February  05.  2001.  Contact:  Lee 
Ellman  (914)  377-6557. 
EIS  No  000448.  DRAFT  EIS.  HUD.  CA. 
North  Hollywood  Arts  and 
Entertainment  District  Project. 
Construction  and  Operation.  North 
Hollywood  Redevelopment  Project. 
City  of  Los  Angeles.  CA,  Due: 
February  05.  2001.  Contact:  Tony 
Kochinas  (213)847-4307. 
EIS  No.  000449.  FINAL  EIS.  COE.  NC, 
Randleman  Lake  and  Dam  Project, 
Construction.  Piedmont  Triad 
Regional  Water  Authority  (PTRWA), 
Deep  River.  Guilford  and  Randolph 
Counties.  NC.  Due:  January  22,  2001. 
Contact:  John  C.  Meshaw  (910)  251- 
4175. 
EIS  No.  000450.  FINAL  EIS,  AFS.  TX. 
Texas  Slowdown  Reforestation 
Project.  Implementation.  National 
Forests  and  Grasslands  in  Texas, 
Angeline  and  Sabine  National  Forests, 
San  Augustine  and  Shelby  Counties. 
TX.  Due:  Januarv  22,  2001.  Contact: 
Keith  Baker  (936)  344-6205. 
EIS  No.  000451.  DRAFT  EIS,  DOE.  TN. 
Programmatic  EIS— Oak  Ridge  Y-12 
Plant  Mission,  Processing  and  Storage 
Highly  Enriched  Uranium,  U.S. 
Nuclear  Weapons  Stockpile, 
Anderson  County,  TN,  Due:  February 
05.  2001.  Contact:  Gary  S.  Hartman 
(865) 576-0273. 
EIS  No.  000452.  DRAFT  EIS,  AFS.  SD. 
lasper  Fires  Value  Recovery  Area 
Project.  Implementation.  Revised 
Forest  Plan  for  the  Black  Hills 
National  Forest,  Hell  Canyon  and 
Mvstic  Ranger  District.  Custer  and 
Pennington  Counties,  SD.  Due: 
February  05.  2001,  Contact:  Alice 
Allen  (605)  673^853. 
EIS  No.  000453.  FINAL  EIS.  AFS.  PA. 
East  Side  Project,  Improvements  to 
Timber  Management,  Transportation 
System  Development  and  Wildlife 
Habitat.  From  Existing  Condition  (EC) 


to  Desired  Future  Condition  (DFC). 
Allegheny  National  Forest,  Bradford 
and  Marienville  District,  Elk,  Forest, 
McKean  and  Warren  Counties,  PA, 
Due:  January  22,  2001,  Contact:  Carl 
Leland  (814)  776-6172. 

EIS  No.  000454,  FINAL  EIS.  UAF.  WY. 
F.E.  Warren  Air  Force  Base 
Deactivation  and  Dismantlement  of 
the  Peacekeeper  Missile  System,  To 
Comply  with  the  Strategic  Arms 
Reduction  Treaty  (START),  Laramie. 
Platte  and  Goshen  Coimties,  WY,  Due: 
January  22,  2001.  Contact:  Jonathan  D. 
Farthing (210) 536-3069. 

EIS  No.  000455,  FINAL  EIS,  AFS,  MT. 
Ashland  Post-Fire  Project,  Proposal  to 
Implement  Restoration  Activities  to 
Maintain  Watershed.  Custer  National 
Forest,  Powder  River  and  Rosebud 
Counties,  MT,  Due:  January  22,  2001, 
Contact:  Kim  Reid  (406)  784-2344. 

Amended  Notices 

EIS  No.  000351.  FINAL  EIS,  NFS,  MN. 
WI,  Lower  Saint  Croix  National 
Scenic  Riverway  Cooperative 
Management  Plan.  Implementation, 
MN  and  WI,  Due:  January  31,  2000, 
Contact:  Michael  Madell  (608)  441- 
5600.  Revision  of  FR  noUce  published 
on  10/20/2000:  CEQ  Comment  Date 
has  been  Extended  from  11/20/2000 
to  01/31/2001. 

EIS  No.  000443.  FINAL  EIS,  DOD.  AK. 
ND,  AS,  National  Missile  Defense 
(NMD)  Deployment  System,  Analysis 
of  Possible  Deployment  Sites:  AK,  AS 
and  ND,  Due:  January  16,  2001. 
Contact:  Julia  Hudson  (256)  955-4822. 
Published  FR  12-15-00  Correction  to 
Title. 
Dated;  December  19.  2000. 

loseph  C.  Montgomery, 

Director.  NEPA  Compliance  Divison.  Office 

of  Federal  Activities. 

[FR  Doc.  00-32770  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  6SaO-«0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6613-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  4,  2000  Through 
December  8,  2000  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Enviroiunental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
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explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
14.  2000  (65  FR  20157). 

Draft  EISs 

ERP  No.  D-AFS-L67039-ID  Rating 
E02,  El  Luky  Duk  Gold  Suction 
Dredging,  Proposal  to  Mine  Gold,  Plan- 
of-Operation,  Implementation,  Nez 
Perce  National  Forest,  Red  River  Ranger 
District,  ID. 

Summary 

EPA  expressed  objections  due  to  the 
potential  of  the  project  to  further 
degrade  water  quality  and  fish  habitat  in 
the  South  Fork  Clearwater  River,  a  listed 
water  body  due  to  sediment, 
temperature,  and  habitat  alteration.  EPA 
recommend  that  the  EIS  better  quantify 
the  risk  to  water  quality,  listed  species, 
and  their  habitats  from  proposed 
suction  dredging  and  demonstrate  that 
water  quality  standards  (e.g.,  turbidity) 
could  be  met  at  "end-of-pipe"  allowing 
for  the  issucince  of  an  NPDES  permit. 

ERP  No.  D-JUS-L81012-WA  Rating 
EC2,  Tacoma/Seattle  Area  Detention 
Center,  Construction  and  Leasing,  Pierce 
County,  WA. 

Summary 

EPA  expressed  concerns  regarding  the 
manner  in  which  the  proposed  action 
alternatives  were  evaluated,  how 
stormwater  runoff  would  be  managed, 
the  lack  of  a  clear  strategy  for  site 
remediation,  and  the  failure  to  initiate 
consultations  with  potentially  affected 
Native  American  Tribes.  EPA  requested 
that  the  EIS  be  revised  to  better 
differentiate  the  potential  effects  of  the 
action  alternatives,  clarify  how 
stormwater  discharges  would  be 
controlled,  explain  the  relationship  of 
hazardous  waste  cleanup  to  the  site 
selection  process,  and  reflect  that 
appropriate  consultations  with  the 
Nisqually  and  Puyallup  Tribes  have 
taken  place. 

ERP  No.  D-NPS-K61151-CA  Rating 
LO,  Lassen  Volcanic  National  Park 
General  Management  Plan, 
Implementation,  Lassen,  Plumas,  Shasta 
and  Tehama  Counties,  CA. 

Summary 

EPA  expressed  no  objection  to  the 
proposed  action.  However,  EPA 
requested  the  inclusion  of  a  cumulative 
impacts  analysis  and  additional 
information  on  proposed  actions  and 
environmental  impacts. 

ERP  No.  D-UAF-G1103»-TX  Rating 
LO,  Brooks  City  Base  Project,  To 
Improve  Mission  Effectiveness  and 
Reduce  Cost  of  Quality  Installation 


Support,  Implementation,  Brooks  Air 
Force  Base,  Bexar  County,  TX, 

Summary 

EPA  expressed  no  objection  to  the 
lead  agency's  proposed  action.  EPA 
requested  some  additional  information 
to  be  included  in  the  FEIS  to  strengthen 
the  document. 

ERP  No.  DR-NPS-K65212-CA  Rating 
LO,  Mojave  National  Preserve  General 
Management  Plan,  Revised  and  New 
Alternatives  the  Proposed  Management 
Approach  and  Two  Alternatives  for  the 
Management  of  the  1.6  Million-Acre, 
Implementation,  San  Bemardio  County, 
CA. 

Summary 

While  EPA  had  no  objection  to  the 
proposed  action,  EPA  did  request  that 
the  Final  EIS  include  a  more  thorough 
description  of  the  impacts  to  water 
resources  and  projections  of  future 
visitor  use  and  traffic  levels. 

ERP  No.  DS-FTA-U0210-WA  Rating 
NS,  Central  Link  Light  Rail  Transit 
Project,  (Soimd  Transit),  Construction 
and  Operation,  Alternative  Route 
Considered,  Tukwila  Freeway  Route, 
COE  Section  10  and  404  Permits,  Cities 
of  Tukwila,  SeaTac,  Seattle,  King 
County,  WA. 

Summary 

EPA  Region  10  used  a  screening  tool 
to  conduct  a  limited  review  of  this 
action.  Based  upon  this  screen,  EPA 
does  not  foresee  having  any 
environmental  objections  to  the 
proposed  project.  Therefore,  EPA  did 
not  conduct  a  detailed  review. 

ERP  No.  DS-NPS-K65209-00  Rating 
LO,  Death  Valley  National  Park  General 
Management  Plan,  Proposed 
Management  Approach  and  Two 
Alternatives  for  the  Management  of  the 
3.3  Million  Acres,  Implementation, 
Mojave  Desert,  Inyo  and  San  Bernardino 
Counties,  CA  and  Nye  and  Esmeralda 
Coimties,  NV. 

Summary 

While  EPA  had  no  objection  to  the 
proposed  action,  EPA  did  request  that 
the  Final  EIS  include  a  comparison  of 
current  and  expected  levels  of  visitor 
activity  and  how  changes  in  visitor  use 
will  be  accomodated  in  area  specific 
plans. 

Final  EISs 

ERP  No.  F-AFS-J67028-MT  Rocky 
Mountain  Front  Mineral  Withdrawal. 
Implementation,  Helena  and  Lewis  and 
Clark  National  Forests,  Great  Falls,  MT. 

Summary: 

EPA  had  no  objection  with  the 
proposed  action. 


ERP  No.  F-AFS-L65362-ID  West 
Moimtain  North  Project,  Timber 
Harvest,  Road  Construction  and 
Reconstruction),  Boise  National  Forest, 
Cascade  Ranger  District,  Valley  County, 
ID. 

Summary 

No  formal  comment  letter  was  sent  to 
the  preparing  agency. 

ERP  No.  F-COE-H36109-MO 
Chesterfield  Valley  Flood  Control 
Study,  Improvement  Flood  Protection, 
City  of  Chesterfield.  St.  Louis  County. 
MO. 

Summary 

EPA  continues  to  express  objections 
over  three  significant  issues,  cumulative 
impacts,  floodplain  management  issues, 
and  project  alternatives. 

Dated:  December  19,  2000. 
Joseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

[FR  Doc.  00-32771  Filed  12-21-00:  8:45  am] 

BILUNG  CODE  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00303;  FRL-6762-4] 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Sut>stances;  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUIMMARY:  A  meeting  of  the  National 
Advisory  Committee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL  Committee) 
will  be  held  on  January  8-10.  2001,  in 
Washington,  DC.  At  this  meeting,  the 
NAC/AEGL  Committee  will  address,  as 
time  permits,  the  various  aspects  of  the 
acute  toxicity  and  the  development  of 
Acute  Exposure  Guideline  Levels 
(AEGLs)  for  the  following  chemicals: 
Carbon  monoxide,  chlorine  trifluoride. 
chloroacetic  acid,  ethyleneimine. 
hydrogen  cyanide,  hydrogen  sulfide, 
isobutyronitrile,  methacrylonitrile. 
phenol,  phosgene,  phosphine. 
propionitrile.  xylenes,  propyleneimine. 
and  propylene  oxide  and  sulfur 
mustard. 

DATES:  A  meeting  of  the  NAC/AEGL 
Committee  will  be  held  from  10:00  a.m. 
to  5  p.m.  on  January  8.  2001:  from  8:30 
a.m.  to  5:00  p.m.  on  January  9.  2001  and 
from  8:30  a.m.  to  noon  on  Januarv  10. 
2001. 
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ADDRESSES:  The  meeting  will  be  held  at 
the  U  S.  Department  of  Transportation. 
DOT  Headquarters.  Nassif  Building. 
Rooms  8236—8240.  400  7th  Street  SVV.. 
Washington.  D.C  (L'Enfant  Plaza  Metro 
stop).  Visitors  should  bring  a  photo  ID 
for  entry  into  the  building  and  should 
contact  the  Designated  Federal  Officer 
(see  below)  to  have  their  names  added 
to  a  security  entry  list.  Visitors  must 
enter  the  building  at  the  Southwest 
Entrance/Visitor's  Entrance.  7th  &  E  Sts. 
Quadrant. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham.  Director,  Office  of 
Program  Management  and  Evaluation. 
Office  of  Pollution  Prevention  and 
Toxics  (7401).  Environmental  Protection 
.•\gencv.  1200  Pennsvlvania  Ave  ,  N\V., 
Washington,  DC  20460:  telephone 
number:  (202)  554-1404;  e-mail  address 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Paul  S.  Tobin.  Designated  Federal 
Officer  (DFO).  Office  of  Prevention. 
Pesticides  and  To.xic  Substances  (7406). 
1200  Pennsylvania  Ave..  NW,. 
Washington.  DC  20460;  telephone 
number:  (202)  260-1736:  e-mail  address: 
tobin.paul@epa.gov 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general  This  action  mav  he  nf 
particular  interest  to  anyone  who  may 
be  affected  if  the  AEGL  values  are 
adopted  bv  government  agencies  for 
emergencv  planning,  prevention,  or 
response  programs,  such  as  EPA's  Risk 
Management  Program  under  section 
1 12r  of  the  Clean  Air  Act  and 
Amendments.  It  is  possible  that  other 
Federal  agencies  besides  EPA.  as  well  as 
State  agencies  and  private  organizations, 
mav  adopt  the  .AEGL  values  for  their 
programs.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents'' 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "  Regulations 


and  Proposed  Rules.  '  and  then  look  up 
the  entrv  for  this  document  under  the 
"Federal  Register— Environmental 
Documents.  '  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  offic;ial  record  for  this 
action  under  docket  control  number 
OPPTS-00303.  The  official  record 
consists  of  th.e  documents  specifically 
referenced  in  this  ac;tion.  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  c:omment  period,  is 
available  for  inspection  in  the  TSCA 
Non  confidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington.  DC. 
The  Center  is  open  from  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidavs.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

n.  Meeting  Procedures 

For  additional  information  on  the 
scheduled  meeting,  the  agenda  of  the 
NAC/AEGL  Committee,  or  the 
submission  of  information  on  chemicals 
to  be  discussed  at  the  meeting,  contact 
the  DFO  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

The  meeting  of  the  NAC/AEGL 
Committee  will  be  open  to  the  public. 
Oral  presentations  or  statements  by 
interested  parties  will  be  limited  to  10 
minutes.  Interested  parties  are 
encouraged  to  contact  the  DFO  to 
schedule  presentations  before  the  NAC/ 
AEGL  Committee.  Since  seating  for 
outside  observers  may  be  limited,  those 
wishing  to  attend  the  meeting  as 
observers  are  also  encouraged  to  contact 
the  DFO  at  the  earliest  possible  date  to 
ensure  adequate  seating  arrangements. 
Inquiries  regarding  oral  presentations 
and  the  submission  of  written 
statements  or  chemicalspecific 
information  should  be  directed  to  the 
DFO 


III.  Future  Meetings 

Another  meeting  of  the  NAC/AEGL 
Committee  is  tentatively  scheduled  for 
March.  2001 


List  of  Subjects 

Environmental  protection,  Chemicals. 
Hazardous  substances,  Health. 

Dated:  December  18.  2000. 
William  H.  Sanders.  Ill, 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  00- .32677  Filed  12-20-00:  8:45  am] 

BILUNG  CODE  6560-40-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6920-2] 

Proposed  Prospective  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  Of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act,  Leavenworth 
Auto  Parts  Superfund  Site, 
Leavenworth,  KS 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
and  request  for  public  comment. 

SUMMARY:  Notice  is  hereby  given  that  a 
proposed  Prospective  Purchaser 
Agreement  ("Agreement")  associated 
with  the  Leavenworth  Auto  Parts 
Superfund  Site,  located  at  777  Cherokee 
Street,  Leavenworth.  Kansas,  was  signed 
by  the  Agency  on  October  31.  2000.  and 
subsequently  signed  by  the  United 
States  Department  of  Justice  on 
December  4,  2000.  This  Agreement  is 
subject  to  final  Agency  approval  after  a 
public  comment  period.  The  Agreement 
would  resolve  certain  potential  EPA 
claims  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  as  amended 
( "CERCLA  ■)  against  Ricky  D.  Jackson, 
the  prospective  purchaser  ("the 
purchaser").  The  Agreement  includes  a 
covenant  not  to  sue  the  purchaser  under 
Sections  106  and  107(a)  of  CERCLA,  42 
U.S.C.  9606  and  9607(a). 

The  settlement  Agreement  requires 
the  purchaser  to  provide  access  to  the 
EPA.  its  authorized  officials,  employees, 
representatives,  and  all  other  persons 
performing  response  actions  under  EPA 
oversight.  The  purchaser  also  agrees  to 
a  deed  restriction  limiting  future  use  of 
the  propertv,  which  may  not  be  used  for 
residential  purposes,  as  a  day-care 
center,  or  as  a  playground.  In  addition, 
the  settlement  would  require  the 
purchaser  to  pay  to  the  CERCLA 
Hazardous  Substance  Superfund  a  cash 
sum  of  Sl.000.00. 
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DATES:  Fcr  thirty  (30)  days  following  the 
date  of  publication  of  this  notice,  the 
Agency  will  receive  written  comments 
relating  to  this  proposed  settlement. 
Comments  must  be  submitted  on  or 
before  January  22.  2001. 
ADDRESSES:  Comments  should  reference 
the  "Leavenworth  Auto  Parts  Superfund 
Site  Prospective  Purchaser  Agreement" 
and  should  be  forwarded  to  Kathy 
Robinson,  Regional  Hearing  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  VII,  901  North  5th  Street.  Kansas 
City,  Kansas  66101. 

This  proposed  settlement  Agreement 
is  available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  VII.  901  North  5th  Street.  Kansas 
City,  Kansas  66101.  A  copy  of  this 
Agreement  may  be  obtained  from  the 
Region  VII  office.  To  view  this 
document  or  obtain  a  copy,  contact 
Kathy  Robinson,  Regional  Hearing 
Clerk,  U.S.  Environmental  Protection 
Agency,  Region  VII,  901  North  5th 
Street,  Kansas  City,  Kansas  66101,  (913) 
551-7567. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Kahn.  Assistant  Regional 
Counsel.  United  States  Environmental 
Protection  Agency.  Region  VE.  901 
North  5th  Street,  Kansas  City,  Kansas 
66101. (913)  551-7252. 

Dated:  December  12,  2000. 
Nat  Scurry, 

Acting  Regional  Administrator,  Region  VII. 
[FR  Doc.  00-32672  Filed  12-21-00;  8:45  am] 
BILLING  CODE  6560-44MJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51960;  FRL-6761-5] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 


chemicals.  This  status  report,  which 
covers  the  period  from  November  13, 
2000  to  November  21,  2000.  consists  of 
the  PMNs  and  TMEs.  both  pending  or 
expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  The  "S"  and  "G"  that  precede 
the  chemical  names  denote  whether  the 
chemical  idenity  is  specific  or  generic. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-51960  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  documents  fi-om  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wwrw.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51960.  The  official  record 


consists  of  the  documents  specifically 
referenced  in  this  action,  anv  public 
comments  received  during  an  applicable 
comment  period,  any  test  data 
submitted  by  the  manufacturer/importer 
and  other  information  related  to  this 
action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607.  Waterside 
Mall.  401  M  St..  SW..  Washington.  DC. 
The  Center  is  open  from  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
^Center'is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number 'OPPTS-5 1960  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407).  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW., 
Washington.  DC  20460, 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encr>'ption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-51960 
and  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
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nnline  at  indn\'  F'-dfral  D* 
Libraries 


positiirv 


D  Hrm  Should  I  Handlf  CBI  thm  I  U  .J.'i/ 
tn  Submit  to  thf  .\':.t'ncv' 

Do  OLit  submit  dn\  intormatinn 
t'lec:tronicdllv  that  yi)u  consuitT  to  h.> 
C^Bl.  You  mav  claim  information  that 
you  submit  to  EPA  in  response'  to  thi> 
document  as  CIBI  bv  marking  anv  p.irt  or 
all  of  that  information  as  CBI 
Information  so  marked  will  not  b»' 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  f  T"R  part  Z 
In  addition  to  one  complete  version  ot 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copv  ot 
the  comment  that  does  not  contain  the 
information  claimed  as  V3\  must  be 
submitted  for  inclusion  in  the  publu 
version  of  the  official  record 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice  If  vou  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

E  What  Should  I  Consider  as  I  Pn'parv 
M\  Comments  for  EPA-' 

You  mav  find  the  following 
suggestions  helpful  for  preparing  vour 
comments: 

1.  E.xplain  vour  views  as  clearlv  as 


2   ^e^^  nbe  anv  assumptions  that  you 

tlSI'li 

1    PrnMcif  lopies  of  anv  technical 
inforniation  and  Or  data  vou  used  that 
sup[)ort  vour  views 

4  If  vou  estimate  potential  burden  or 
costs,  explain  how  vou  arrived  at  the 
estimate  that  vou  provide. 

5  Provide  specific,  examples  to 
illustrate  vour  concerns 

ti  Offer  alternative  ways  to  improve 
the  notK:e  or  collection  activity. 

7  Make  sure  to  submit  your 

(  omments  bv  the  deadline  in  this 
do(  ument. 

8  To  ensure  proper  receipt  by  EPA. 
lie  -^ure  to  uientiK-  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  mav  also  provide  the 
name,  date,  and  Federal  Register 

I  itdtion. 

II.  Why  is  EPA  Taking  this  Action? 

.Sec  tion  .T  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  bv  statute  to  include  import)  a 
new  c;hemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
c:omplv  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemii:als.  Under  sections  5(d)(2)  and 
.S(d)(:<)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic;  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 


possible 

Table  I.  36  Premanufacture  Notices  Received  From:  11/13/00  to  11/21/00 


of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  November  13, 
2000  to  November  21,  2000,  consists  of 
the  PMNs  and  TMEs,  both  pending  or 
c?xpired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

III.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  II. 
to  access  additional  non-CBI 
information  that  may  be  available.  The 
'S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer:  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN:  and  the  chemical  identity. 


Case  No 


Received 
Date 


Pro|ected 

Notice 
End  Dale 


Manufacturer  Importer 


Use 


P_0i-O098        11 '14/00 


02'12'01      '  CBI 


(S)  Raw  metenal  used  in  the  manu- 
facture of  dry  film  resist 


Chemjcal 


P-0 1-0099 

11  13.00 

02. 11  01 

CBI 

(G)  Recycle  stream 

P-01-G100 

11  13/00. 

02  11  01 

Air  Products  and 
Chemicals  Inc 

(S)  Cunng  agent  for  epoxy  coating 
systems 

P-01-O101 

11  14,00 

02,12,01 

CBI 

(G)  Component  of  coating  with  open 

P-01-0102 

11,14/00 

0212  01 

CBI 

(G)  Component  of  coating  with  open 

P-01-0103 

11  14/00 

02  12,01 

Solutia  Inc. 

(S)  Binder  for  industnal  pnnting  inks 

P-01-0104 

11/14/00 

0212,01 

CBI 

(S)  Paint  resin 

P-01-0105 

11/14/00 

02'1201 

BASF  Corporation 

(G)  Internal  press  release 

P-01-0106 

11  14/00 

02  12 '01 

Wacker  Silicones  Cor- 
p>oration 

(S)  Crosslinking  agent  tor  liquid  sili- 
cone rubber 

P-01-0107 

11  15/00 

02  13-'01 

CBI 

(G)  Crosslinker 

P-01-0108 

11  15/00 

0213/01 

CIBA  Specialty  Chemi- 
cals Corporation 

(S)  Colorant  in  polymers 

P-01-0109 

11/15/00 

0213/01 

CBI 

(G)  Dye  intermediate 

P-01-0110 

11 '15/00 

02/13/01 

CBI 

(G)  Dye  intermediate 

P-01-0111 

11  15/'00 

0213/01 

CBI 

(G)  Flourescent  dye 

(G)  Polypropyleneglycol  diacrylate 

(G)  Vinyl  ester  distillation  residues 
(G)  Polyamine  adduct 

(G)  Acrylic  copolymer 

(G)  Aromatic  polyacylurea 

(G)    Phenolic    resin    modified    rosin 
resin 

(G)  Alkylsilyl  acry- 

late.alkylmethacrylate.alkylacrylate 
copolymer 

(G)      Substituted      polyether      poly- 
urethane 

(G)  Hydrogen-functional 

polysiloxane(s) 

(G)  Modified  aliphatic  isocyanate 

(G)  Diketo-pyrrolopyrrol  pigment  de- 
rivative 

(G)  Naphthalic  anhydride 

(G)  Benzimidazole 

(G)  Benzothiazine 
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Table  I. 

36  Premanufacture  Notices  Received  From:  ll/13/oo  to  11/21/00— Continued 

Case  No. 

1 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use                                                    Chemical 

P-01-0112 

11/16/00 

02/14/01 

CBI 

(G)  Polyester  additive 

(S)  Phosphonium,  tetrabutyl-.  salt  wtth 
5-sulfo-1 ,3-benzenedicart)oxylic 
acid  (1:1) 

P-01-0113 

11/15/00 

02/13/01 

CBI 

(G)  Lubricant  oil  additive                        1  (G)  Vinyl  acetate  copolymer 

P-01-0114 

11/16/00 

02/14/01 

CBI 

,  (G)  Electric  device                                  (G)  Substituted  phenylepoxide 

P-01-0115 

11/17/00 

02/15/01 

Loctite  Corporation 

(S)  A  component  of  adhesive  fonnula-  '.  (S)     Poly[oxy(methyl-1.2-ethanediyl)]. 
tions                                                    ;      a-hydro-omega-hydroxy-.  ether  with 

2-ethyl-2-(hydroxymethyl)-1 ,3- 

propanediol  (3:1).  polymer  with  5- 

isocyanato-1  -(isocyanatomethyl)- 

• 

1 .3,3-trimethylcyclohexane.       2-hy- 
droxyethyl  acrylate-blocked 

P-01-G116 

11/17/00 

02/15/01 

CBI 

(G)  Additive,  open,  non-dispersive 

(G)  Fluorinated  polyalkyi  silicones 

P-01-0117 
1 

11/17/00 

02/15/01 

CBI 

(S)  Chemical  used  in  the  synthesis  of 
raw  materials  for  the  electronic  in- 
dustry 

(G)  Alkyl  ester 

P-01-0118 

11/15/00 

02/13/01 

H.B.  Fuller  Company 

(S)  Moisture-cure  adhesive  for  lam- 
ination 
(S)  Intermediate  polyol  for  manufac- 

(G) Polyester  isocyanate  polymer 

P-01-0119 

11/15/00 

02/13/01 

H.B.  Fuller  Company 

(G)  Polyester  isocyanate  polymer 

ture  of  moisture-cure  adhesives 

P-01-0120 

11/17/00 

02/15/01 

CBI 

(G)  Paper  coating  resin 

(G)  Styrene-methacrylate-copolymer 

P-01-0121 

11/20/00 

02/18/01 

CBI 

(G)  Prepolymer  of  polyester  urethane 

(G)  Aromatic  saturated  copolymer 

P-01-0122 

11/20/00 

02/18/01 

CBI 

(S)  Specialty  polymer 

(G)  Acetate-substituted  bicyclic  olefin 

P-01-0123 

11/20/00 

02/18/01 

CBI 

(G)  Leather  dyestuff 

(G)  Resorcinol  azo  dye 

P-01-0124 

11/20/00 

02/18/01 

Huntsman  Petro- 

(S) Component  of  polyurethane  foam 

(G)  Aromatic  amino  polyol 

1 

chemical  Corpora- 

Insulation 

P-01-0125 

11/20/00 

02/18/01 

Huntsman  Petro- 
chemical Corpora- 
tion 

Huntsman  Petro- 

(S) Component  of  polyurethane  foam 
insulation 

(G)  Aromatic  amino  polyol 

P-01-0126 

11/20/00 

02/18/01 

(S)  Component  of  polyurethane  foam 

(G)  Aromatic  amino  polyol 

chemical  Corpora- 

tinn 

insulation 

P-01-0127 

11/20/00 

02/18/01 

Huntsman  Petro- 

(S) Component  of  polyurethane  foam 

(G)  Aromatic  amino  polyol 

1 

chemical  Corpora- 
tion 
Huntsman  Petro- 

insulation 

P-01-0128 

11/20/00 

02/18/01 

(S)  Component  of  polyurethane  foam     (G)  Aromatic  amino  polyol 

chemical  Corpora- 
tion 
Huntsman  Petro- 

Insulation 

P-01-0129 

11/20/00 

02/18/01 

(S)  Component  of  polyurethane  foam 

(G)  Aromatic  amino  polyol 

chemical  Corpora- 
tion 
Air  Products  and 

insulation 

P-01-0130 

11/21/00 

02/19/01 

(S)     Deoxofluorination     of     pharma-     (S)     Sulfur.     trifluoro[2-methoxy-n-(2- 

Chemicals  Inc. 

ceutical                              intermedi-        methoxyethyl)ethanaminato-kn]-.   (t- 
ates;deoxofluorination   of   chemical        4)- 
intermediates;deoxofluorination     of 
electronics  intermediates 

P-01-0131 

11/21/00 

02/19/01 

CBI 

(G)  Diluent  for  alkyd                                 (G)  Fatty  acid  esters  of  hydroxy  func- 
tional cartx)xylic  acid 

P-01-0132 
1 

11/21/00 

02/19/01 

Dow  Coming  Corpora- 
tion 

(S)  Termoplastic  resin  additive                 (S)   Siloxanes   and   silicones,   di-me, 

me    vinyl,    vinyl    group-terminated, 
polymers    with    ethylene    and    me 
methacrylate 

P-01-0133 

11/21/00 

02/19/01 

BASF  Corporation 

(S)  Additive  for  carbon  black  disper-     (G)  Alkoxylaated  amine 
sions 

In  table  II,  EPA  provides  the  following     information  is  not  claimed  as  CBI)  on 
information  (to  the  extent  that  such  the  TMEs  received: 


TABLE  1 

.  1  Test  Marketing  Exemption  Notices  Received  From:  11/13/00  to  11/21/00 

Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemical 

T-01-0006 

11/14/00 

12/29/00 

CBI                                 1  (G)  Component  of  coating  with  open     (G)  Aromatic  polyacylurea 

use 
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In  table  III.  EPA  provides  the 
following  information  (to  the  extent  that 
such  information  is  not  claimed  as  ('BI) 


im  the  Notices  of  (kimmencement  to 
manufacture  received; 


Case  No 


Table  III.  23  Notices  of  Commencement  From:  11/13/00  to  11/21/00 


Received  Date 


Commencement/ 
Import  Date 


Chemical 


P-OO-0439 

11/17/00 

P-00-0485 

11/21/00 

P-00-0494 

11-21/00 

P-00-0551 

11/16/00 

P-00-0626 

11/14/00 

P-00-0801 

11/15/00 

P-00-0827 

11/15/00 

P-00-0831 

11/17/00 

P-00-0832 

11/17/00 

P-00-0847 

11/21/00 

P-00-0860 

11/16/00 

P-00-0867 

11/16/00 

P-00-0913 

11/14/00 

P-00-0941 

11/21/00 

P-00-0956 

11/14/00 

P-OO-0986 

11/17/00 

P-00-0988 

11/14/00 

P-00-1023 

11/14/00 

P-99-0351 

11/21/00 

P-9&-0353 

11/21/00 

P-99-0801 

11/14/00 

P-99-0802 

11/14/00 

P-99-0803 

11/14/00 

11/01/00 

11/01/00 
10/24/00 
10/26/00 
11/06/00 
10/16/00 

10/20/00 
11/14/00 
11/14/00 
10/25/00 
11/07/00 
11/08/00 
10/28/00 
11/13/00 
11/03/00 
10/25/00 
11/07/00 
10/26/00 
11/13/00 
11/08/00 
10/12/00 
10/12/00 
10/12/00 


(G)  Polymer  of  acrylamido  alkyl  propane  sulfonic  acid  ammonium  salt  and  two 

acrylic  monomers 
(S)  Phenol.  4.4'-(1-methylethylidene)bis-,  styrenated 
(G)  Copolymer  of  acrylic  esters  and  styrene 
(S)  Butaneperoxoic  acid,  2-ethyl-.  1 , 1 -dimethylethyl  ester 
(G)  Polyurethane  acrylate  ester 
(S)  Rosin,  fumarated.  c^  "'^^^'^  "-isoalkyi  esters,  c'°-rich.  compds.  with  2- 

(dimethylamino)ethanol 
(G)  Substituted  alcohol 

(G)  Polyer  ether  modified  dimethylpolysiloxane 
(G)  Polyether  modified  polydimethylsiloxane 
(G)  Cresol-blocked  isocyanate 
(G)  Alkylsiloxane-modified  polyalkylene  resin 
(G)  Dimethyl,  methylalkyi,  methylaryl  siloxane 
(G)  Polyalkoxylated  aromatic  amine  tint 
(G)  Aliphatic  urethane   • 
(G)  Polyester  polyurethane  prepolymer 
(G)  DialkyI  diether 
(G)  Polyester,  hydroxy  functional 
(G)  Acrylic  polyol 

(S)  Amines,  coco,  n-[2-(2-hydroxyethoxy)ethyl]- 
(S)  Decanamide.  n-[2-(2-hydroxyethoxy)ethyl]- 
(G)  Polyester  polyol 
(G)  Polyester  polyol 
(G)  Polyester  polyol 


List  of  Subjects 

Environmental  protection.  Chemicals, 
Premanufacturer  notices. 

Dated:  December  14.  2000. 
Deborah  A.  Williams, 

Acting  Director.  Information  Managfmt'nt 

Division.  Office  of  Pollution  Prevention  and 

Toxics 

[FR  Do(    00-32710  Filed  12-21-00.  8:45  am] 

BILLING  CODE  6S60-50-S 

ENVIRONMEFfTAL  PROTECTION 
AGENCY 

[FRL-6920-5] 

Public  Water  Supply  Supervision 
Program;  Program  Revision  for  the 
State  of  Oregon 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  tentative  approval. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Oregon  has  revised  its 
approved  State  Public  Water  Supply 
Supervision  (PWSS)  Primacy  Program. 
Oregon  has  revised  its  PWSS  program 
with  respect  to  administrative  penalty 
authority,  has  adopted  a  revised 
definition  of  public  water  system,  and 
has  adopted  drinking  water  regulations 
requiring  consumer  confidence  reports 


from  all  community  water  systems.  EPA 
has  determined  that  these  revisions  are 
no  less  stringent  than  the  corresponding 
federal  regulations.  Therefore.  EPA 
intends  on  approving  these  State 
program  revisions.  This  approval  action 
does  not  extend  to  public  water  systems 
(PWSs)  in  Indian  Country,  as  that  term 
is  defined  in  18  U.S.C.  1151.  EPA 
interprets  its  past  approvals  as  not 
extending  to  Indian  Country  unless  the 
State  has  made  an  explicit 
demonstration  of  jurisdiction  over 
Indian  Country  and  EPA  has  specifically 
approved  the  State's  Drinking  Water 
program  over  that  area.  EPA  is  aware 
that,  historically,  certain  non-Indian 
owned  PWSs  in  Indian  Country  may 
have  followed  the  State's  PWS  program. 
EPA  is  currently  developing  a  plan  to 
secure  EPA  oversight  of  all  of  these 
systems  in  a  manner  which  will  ensure 
that  the  public  health  and  welfare  of  all 
PWS  users  are  protected. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  January 
22.  2001.  to  the  Regional  Administrator 
at  the  address  shown  below.  Frivolous 
or  insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
Jcmuarv  22,  2001,  a  public  hearing  will 
be  held.  If  no  timely  and  appropriate 


request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  on  January  22.  2001.  Any 
request  for  a  public  hearing  shall 
include  the  following  information: 

(1)  The  name,  address,  and  telephone 
number  of  the  individual,  organization, 
or  other  entity  requesting  a  hearing;  (2) 
a  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  a 
brief  statement  of  the  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  (3)  the  signatiu-e  of  the 
individual  making  the  request,  or.  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  9  a.m. 
and  4  p.m..  Monday  through  Friday,  at 
the  following  offices: 

Oregon  Health  Division.  Drinking 
Water  Section.  800  N.E.  Oregon  Street, 
Portland.  Oregon  97232,  and 

U.S.  Environmental  Protection 
Agency,  Region  10  Library.  1200  Sixth 
Avenue.  Seattle,  Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Marshall.  EPA  Region  10. 
Drinking  Water  Unit,  at  the  Seattle 
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address  given  above;  telephone  (206) 
553-1890. 

Authority:  Section  1420  of  the  Safe 
Drinking  Water  Act,  as  amended  (1996),  and 
40  CFR  Part  142  of  the  National  Primary 
Drinking  Water  Regulations. 

Dated:  December  12,  2000. 
Ronald  A.  Kreizenbecli, 

Acting  Regional  Administrator.  Region  10. 
IFR  Doc.  00-32671  Filed  12-21-00;  8:45  am] 

BILLING  CODE  6560-50-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

December  15,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13,  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  February  20,  2001.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Commimications 
Commission.  445  12th  Street,  SW.  Room 


1-C804,  Washington,  DC  20554  or  via 

internet  to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 

information  collections  contact  Judv 

Boley  at  202-418-0214  or  via  internet  at 

jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No:  3060-0959. 

Title:  Compatibility  Between  Cable 
Systems  and  Consumer  Electronics 
Equipment. 

Fonn  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Number  of  Respondents:  104. 

Estimated  Time  Per  Response:  14-80 
hours. 

Frequency  of  Response:  Third  party 
disclosure  requirement,  on  occasion  and 
semi-aimual  reporting  requirements. 

Cost  to  Respondent:  N/A. 

Total  Annual  Burden:  1,720  hours. 

Needs  and  Uses:  The  Commission 
imposes  labeling  requirements  on 
digital  television  (DTV)  receivers  and 
other  consumer  electronics  receiving 
devices.  The  requirements  are  designed 
to  ensure  that  consumers  understand 
the  capability  of  digital  television 
equipment  to  operate  with  cable 
television  systems.  The  Commission 
also  requires  the  cable  and  consumer 
electronics  industries  to  report  at 
intervals  on  progress  in  implementing 
earlier  agreements  on  technical 
standards  for  direct  connection  of 
digital  television  receivers  to  digital 
cable  systems  and  on  providing  tuning 
and  program  scheduling  information  to 
support  the  navigation  function  of  DTV 
receivers. 

Federal  Communications  Commission. 
Magalie  Roman  Sales, 

Secretary. 

[FR  Doc.  00-32675  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  HOUSING  FINANCE  BOARD 
[No.  2000-N-8] 

Proposed  Collection;  Comment 
Request 

AGENCY:  Federal  Housing  Finance 
Board. 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  the  Federal 
Housing  Finance  Board  (Finance  Board) 
hereby  gives  notice  that  it  is  seeking 
public  comments  concerning  a  three- 


year  extension  by  the  Office  of 

Management  and  Budget  (OMB)  of  the 

information  collection  entitled 

"Members  of  the  Banks." 

DATES:  Interested  persons  mav  submit 

comments  on  or  before  February  20. 

2001. 

ADDRESSES:  Address  comments  and 
requests  for  copies  of  the  information 
collection  to  Elaine  L.  Baker,  Secretarv 
to  the  Board,  by  telephone  at  202/408- 
2837,  by  electronic  mail  at 
bakere@fhfb.gov.  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board. 
1777  F  Street.  N\V.,  Washington.  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  F.  Curtis,  Senior  Financial 
Analyst,  Market  Research  and  System 
Analysis  Division,  Office  of  Policy. 
Research  and  Analysis,  by  telephone  at 
202/408-2866.  by  electronic  mail  at 
curtisj@fhfb.gov.  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board. 
1777  F  Street,  NW..  Washington,  DC 
20006.  A  telecommunications  device  for 
deaf  persons  (TDD)  is  available  at  202/ 
408-2579. 

SUPPLEMENTARY  INFORMATION: 

A.  Need  For  and  Use  of  the  Information 
Collection 

Section  4  of  the  Federal  Home  Loan 
Bank  Act  (Bank  Act),  12  U.S.C.  1424, 
establishes  the  eligibility  requirements 
an  institution  must  meet  in  order  to 
become  a  member  of  a  Federal  Home 
Loan  Bank  (Bank).  Part  925  of  the 
Finance  Board's  regulations  implements 
section  4  of  the  Bank  Act.  See  12  CFR 
part  925.  The  membership  rule  provides 
uniform  requirements  an  applicant  for 
Bank  membership  must  meet  and 
review  criteria  a  Bank  must  apply  to 
determine  whether  the  applicant 
satisfies  the  statutory  and  regulatory 
membership  eligibility  requirements. 

More  specifically,  the  membership 
rule  implements  the  statuton,'  eligibility 
requirements  and  provides  guidance  to 
an  applicant  on  how  it  may  satisfy-  such 
requirements.  The  rule  authorizes  a 
Bank  to  approve  or  deny  each 
membership  application  subject  to  the 
statutory  and  regulatory-  requirements 
and  permits  an  applicant  to  appeal  to 
the  Finance  Board  a  Bank's  decision  to 
deny  certification  as  a  Bank  member. 
The  rule  also  imposes  a  continuing 
obligation  on  a  current  Bank  member  to 
provide  information  necessary  to 
determine  if  it  remains  in  compliance 
with  applicable  statutory  and  regulatory 
eligibility  requirements. 

"The  information  collection,  which  is 
contained  in  §925.2  through  §925.31  of 
the  membership  rule.  12  CFR  925.2— 
925.31,  is  necessary  to  enable  a  Bank  to 
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determine  whether  a  respondent 
satisfies  the  statutor\'  and  regulatory- 
requirements  to  be  certified  initially  and 
maintain  its  status  as  a  member  eligible 
to  obtain  Bank  advances.  The  Finance 
Board  requires  and  uses  the  information 
collection  to  determine  whether  to 
uphold  or  overrule  a  Bank's  decision  to 
denv  member  certification  to  an 
applicant. 

The  OMB  number  for  the  information 
collection  is  3069-004  The  OMB 
clearance  for  the  information  collection 
expires  on  April  30.  2001. 

The  likely  respondents  are 
institutions  that  want  to  be  certified  as 
or  are  members  of  a  Bank. 

B.  Burden  Estimate 

The  Finance  Board  estimates  the  total 
annual  average  number  of  applicants  at 
800.  with  one  response  per  applicant. 
The  estimate  for  the  average  hours  per 
application  is  21.5  hours.  The  Finance 
Board  estimates  the  total  annual  average 
number  of  maintenance  respondents. 
i.e..  current  Bank  members,  at  7.800. 
with  one  response  per  member.  The 
estimate  for  the  average  hours  per 
maintenance  response  is  0.6  hours.  The 
estimate  for  the  total  annual  hour 
burden  is  21.880  hours  (7.800  members 
X  1  response  per  member  x 
approximately  0.6  hours  plus  800 
applicants  x  1  response  per  applicant  x 
approximately  21.5  hours). 

C.  Comment  Request 

The  Finance  Board  requests  written 
comments  on  the  following:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
Finance  Board  functions,  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  Finance 
Board's  estimates  of  the  burdens  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

By  the  Federal  Housing  Finance  Board. 

Dated:  December  15.  2000. 
lames  L.  Bothwell, 
.Managing  Director. 
IFR  Doc.  00-32657  Filed  12-21-00;  8:45  am] 

BILLING  CODE  672S-01-P 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  AcquisKtons  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval. 


pursuant  to  the  Bank  Holding  Company 
ArA  of  1956  (12  IJ.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  bv  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  an'  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
mcludes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  IJ.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  16, 
2001. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272' 

1.  Sterling  Bancshares.  Inc.,  Houston, 
Texas;  and  Sterling  Bancorporation, 
Inc.,  Inc.,  Wilmington,  Delaware,  to 
merge  with  CaminoReal  Bancshares, 
Inc.,  San  Antonio,  Texas;  and  thereby 
indirectly  acquire  CaminoReal 
Delaware.  Inc.,  Wilmington,  Delaware; 
and  CaminoReal  Bank  National 
Association,  San  Antonio,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  18.  2000. 
Robert  deV.  Frierson 
Asso(  latf  Snrptary-  of  the  Board 
IFR  Do(  .  00-:i26:},3  Filed  12-21-00;  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c}).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  19. 
2001. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  Chinatrust  Commercial  Bank,  Ltd., 
Taipei,  Republic  of  China;  to  become  a 
bank  holding  company  by  merging  with 
China  Trust  Holdings  N.V.,  Cvu-aco, 
Netherlands  Antilles,  and  thereby 
indirectly  acquire  Chinatrust  Bank 
(U.S.A.).  Torrance.  California. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill.  Ill,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Wachovia  Co/porafion,Winston- 
Salem,  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of  Republic 
Security  Financial  Corporation,  West 
Palm  Beach,  Florida,  and  thereby 
indirectly  acquire  voting  shares  of 
Republic  Security  Bank,  West  Palm 
Beach,  Florida. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1 .  Lea  M.  McMullan  Trust, 
Shelbyville.  Kentucky,  and  its 
subsidiary.  Citizens  Union  Bancorp  of 
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Shelbj^lle,  Inc.,  Shelbyville,  Kentucky; 
to  acquire  100  percent  of  the  voting 
shares  of  Dupont  State  Bank,  Dupont, 
Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
SyBtem,  December  19,  2000. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  00-32748  Filed  12-21-00;  8:45  am) 

BILLING  CODE  621IMn-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Pannlsslble  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanldng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  16,  2001. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Glacier  Bancorp,  Inc.,  Kalispell, 
Montana;  to  merge  with  WesterFed 
Financial  Corporation,  Missoula, 
Montana,  and  thereby  indirectly  acquire 
Western  Security  Bank,  Missoula, 
Montana  and  thereby  engage  in 
controlling,  owning,  and  operating  a 
savings  association  pursuant  to  § 
225.28(b)(4)  of  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 

System,  December  18,  2000. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  Oa-32632  Filed  12-21-00;  8:45  am] 

BILLJNG  COOE  6210-01-8 


HARRY  S.  TRUMAN  SCHOU^RSHIP 
FOUNDATION 

Harry  S.  Truman  Scttolarship  2001 
Competition 

AGENCY:  Harry  S.  Truman  Scholarship 

Foundation. 

ACTION:  Notice  of  closing  for 

nominations  from  eligible  institutions  of 

higher  education. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  the  authority  contianed  in 
the  Harry  S.  Trmnan  Memorial 
Scholarship  Act,  Pub.  L.  93-642  (20 
U.S.C.  2001),  nominations  are  being 
accepted  from  eligible  institutions  of 
higher  education  for  2001  Truman 
Scholarships.  Procedures  are  prescribed 
at  45  CFR  1801. 

In  order  to  be  assured  consideration, 
all  documentation  in  support  of 
nominations  must  be  received  by  the 
Truman  Scholarship  Foundation,  712 
Jackson  Place,  NW,  Washington.  DC 
20006  no  later  than  January  29,  2001 
from  participating  institutions. 

Dated:  December  18,  2000. 
Louis  H.  Blair, 

Executive  Secretary. 

[FR  Doc.  00-32639  Filed  12-21-00:  8:45  am] 

BILLING  COOE  6820-AD-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Minority  Health;  National 
Standards  on  Culturaliy  and 
Linguistically  Appropriate  Services 
(CLAS)  In  Health  Care 

agency:  HHS/OS/Office  of  Public 
Health  and  Science,  Office  of  Minority 
Health,  DHDS. 
ACTION:  Final  report. 

SUMMARY:  The  HHS  Office  of  Minority 
Health  aimounces  the  publication  of 
final  national  standards  on  culturally 
and  linguistically  appropriate  services 
(CLAS)  in  health  care,  following  a  120- 
day  comment  period  on  draft  standards 
in  2000  and  revisions  to  the  standards. 
The  CLAS  standards,  with  a  brief 
background  summary  of  the 
development  and  comment  process,  are 
printed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Guadalupe  Pacheco,  Office  of  Minority 


Health,  5515  Seciuity  Lane,  Suite  1000. 
Rockville,  MD  20852,  Attn:  CLAS; 
Office  Telephone:  (301)  443-5084,  FAX: 
(301)  594-0767,  E-Mail: 
gpachecoeosophs.dhhs.gov.  The 
standards,  the  pubUc  comments  from 
the  regional  meetings,  and  a  complete 
report  on  the  project  can  be  foujid 
online  at  [wvtrw.omhrc.gov/CLAS]. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

— Background 

— Public  Comment  Period  and  Regional 

Informational  Meetings 
— National  Project  Advisory  Committee 

(NPAC) 
— Analysis  and  Response  to  Public 

Comments  on  the  CLAS  Standards 
— National  Standards  for  Culturally  and 

Linguistically  Appropriate  Services  in 

Health  Care 

Baclcground 

Cultural  and  linguistic  competence  is 
the  ability  of  health  care  providers  and 
health  care  organizations  to  understand 
and  respond  effectively  to  the  cultural 
and  linguistic  needs  brought  by  patients 
to  the  health  care  encounter.  As  health 
providers  begin  to  treat  a  more  diverse 
clientele  as  a  result  of  demographic 
shifts  and  changes  in  insurance  program 
participation,  interest  is  increasing  in 
culturally  and  linguistically  appropriate 
services  that  lead  to  improved 
outcomes,  efficiency,  and  satisfaction. 
The  provision  of  culturally  and 
linguistically  appropriate  services  is  in 
the  interest  of  providers,  policymakers, 
accreditation  and  credentialing 
agencies,  purchasers,  patients, 
advocates,  educators  and  the  general 
health  care  commimity. 

Many  health  care  providers  do  not 
have  clear  guidcmce  on  how  to  prepare 
for,  or  respond  to.  culturally  sensitive 
situations.  Until  now,  no 
comprehensive  nationally  recognized 
standards  of  cultural  and  linguistic 
competence  in  health  care  service 
deliver)'  have  been  developed.  Instead, 
Federal  health  agencies,  State 
policymakers,  and  national 
organizations  have  independently 
developed  their  own  standards  and 
practices.  Some  have  developed 
definitions  of  cultural  competence 
while  others  mandate  providing 
language  services  to  limited  English 
proficient  (LEP)  speakers.  Some  specify 
collection  of  language,  race,  and 
ethnicity  data.  Many  approaches 
attempt  to  be  comprehensive,  while 
others  target  only  a  specific  issue, 
geographic  area,  or  subfield  of  health 
care  such  as  mental  health.  The  result 
is  a  wide  spectrum  of  ideas  about  what 
constitutes  culturally  appropriate  health 
services,  including  significant 
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differences  with  respect  to  target 
population,  scope,  and  quality  of 
sen'ices.  Although  limited  in  their 
jurisdiction,  many  excellent  policies  do 
exist,  and  the  increasing  numbers  of 
model  programs  and  practices 
demonstrate  that  culturally  competent 
health  services  are  viable,  beneficial, 
and  important  to  health  care  consumers. 

In  1997,  the  U.S.  Department  of 
Health  and  Human  Services'  (HHS) 
Office  of  Minority  Health  (OMH)  asked 
Resources  for  Cross  Cultural  Health  Care 
and  the  Center  for  the  Advancement  of 
Health  to  review  and  compare  existing 
cultural  and  linguistic  competence 
standards  and  measures  in  a  national 
cdntext.  propose  draft  national  standard 
language  where  appropriate,  assess  the 
information  or  research  needed  to  relate 
these  guidelines  to  outcomes,  and 
develop  an  agenda  for  future  work  in 
this  area.  Assuring  Cultural  Competence 
in  Health  Care:  Recommendations  for 
National  Standards  and  an  Outcomes- 
Focused  Research  Agenda  was  the  result 
of  this  request,  with  a  two-part  report 
submitted  to  OMH  in  May  1999. 

The  first  part  of  the  1999  report 
contained  draft  national  standards  for 
culturally  and  linguistically  appropriate 
ser\'ices  in  health  care.  Based  on  an 
analytical  review  of  key  laws, 
regulations,  contracts,  and  standards 
currentlv  in  use  by  Federal  and  State 
agencies  and  other  national 
organizations,  these  draft  standards 
were  developed  with  input  from  a 
national  project  advisory  committee  of 
policvmakers.  health  care  providers, 
and  researchers.  Each  standard  was 
accompanied  by  a  discussion  that 
addressed  the  proposed  guideline's 
relationship  to  existing  laws  and 
standards,  and  offered 
recommendations  for  implementation 
and  oversight  to  providers, 
policymakers,  and  advocates. 

Public  Comment  Period  and  Regional 
Informational  Meetings 

The  Office  of  Minority  Health 
determined  that  the  appropriate  next 
step  for  the  draft  CLAS  standards  was  to 
undergo  a  national  process  of  public 
comment  that  would  result  in  a  broader 
awareness  of  HHS  interest  in  ('LAS  in 
health  care,  significant  input  from 
stakeholder  groups  on  the  draft 
standards,  and  a  final  revision  of  the 
standards  and  accompanying 
commentary  supported  by  the  expertise 
of  a  National  Project  Advisory 
Committee. 

The  draft  CLAS  standards  were 
published  in  the  Federal  Register  on 
December  15.  1999  (Volume  64.  Number 
240,  pages  70042-70044),  and  the  full 
report  was  made  available  for  review- 


online  at  [www.omhrc.gov/CLASl. 
Individuals  and  organizations  desiring 
to  comment  on  the  standards  were 
encouraged  to  read  the  standards  and 
full  report,  and  to  send  comments 
during  the  public  comment  period, 
which  ran  from  January  1  to  April  30, 
2000.  During  this  period,  written 
comments  sent  by  e-mail  and  regulau- 
mail  were  received  from  104  individuals 
and  organizations 

Individuals  also  had  the  opportunity 
to  participate  in  one  of  three  regional 
meetings  on  the  (ILAS  standards.  The 
purpose  of  these  one-day  meetings  was 
to  present  information  on  the  standards' 
development  process,  and  for 
participants  to  discuss  and  provide 
feedback  on  issues  related  to  the 
standards  themselves  or  their 
implementation.  Meetings  were 
publicized  in  the  Federal  Register 
notice,  on  the  website,  and  in  letters 
mailed  to  more  than  3,000  stakeholders. 
The  meetings  were  held  on  January  21, 
2000.  in  San  Francisco,  California; 
March  10.  2000.  in  Baltimore,  Maryland: 
and  April  7.  2000,  in  Chicago.  Illinois. 
More  than  309  individuals,  representing 
themselves  or  their  organizations, 
participated  in  the  three  meetings.  All 
sessions  of  each  meeting  were 
audiotaped  and  transcribed  for 
inclusion  in  the  analysis  of  public 
comments. 

Following  the  closure  of  the  public 
comment  period  on  April  30.  2000.  the 
project  team  (consisting  of  staff 
members  of  OMH.  IQ  Solutions,  Inc., 
and  its  subcontractor  Resources  for 
Cross  Cultural  Health  Care) 
implemented  the  following  steps  to 
analyze  the  public  c;omments  on  the 
CLAS  standards  received  through  the 
three  regional  meetings,  mail,  and  e- 
mail. 

The  public  comments  received  from 
all  sources  were  organized  according  to 
the  following  categories  (the  numbers 
used  to  identify  the  standards  pertain  to 
the  numbering  system  of  the  draft 
standards.  The  standards  have  been 
reordered  in  the  final  revision): 

•  General  Comments  (made  on  the 
overall  report). 

•  Diverse  and  Culturally  Competent 
Staff  (Standards  1.  4,  and  5). 

•  t'onsumer  and  Community  Input 
(Standard  3). 

•  Bilingual/Interpreter  Services 
(Standards  H.  7.  and  9). 

•  Translated  Written  Materials 
(Standard  8). 

•  The  Culturally  Competent 
Organization  (Standards  2  and  13). 

•  Data  ("oUection  and  Performance 
Evaluation  (Standards  10.  11,  12.  and 
14). 


Within  these  categories,  comments 
were  organized  by  individual  standards 
and  within  standards  by  major 
identified  themes.  Staff  reviewed  the 
compilations  of  comments  to  identify* 
issues  and  controversies  for  each 
standard,  and  the  original  comments 
were  organized  topically  for  each 
standard  and  for  the  General  Comments. 
The  project  team  then  conducted  a 
series  of  meetings  to  discuss  comments 
on  topically  grouped  sets  of  standards. 
Deliberations  on  the  CLAS  Standards 
addressed  the  following  set  of  questions: 

•  Is  there  a  powerful  consensus  from 
public  comments  to  change  the  standard 
in  anv  way?  If  so,  what  are  the  issues? 

•  Are  there  any  meaningful  secondary 
issues  that  are  so  compelling  or  sensible 
that  thev  need  to  be  considered  in  terms 
of  changes  to  the  standard? 

•  Are  there  any  other  issues  that 
should  be  addressed  (e.g.,  controversies 
raised  by  the  standard)  by  the  CLAS 
Standards  National  Project  Advisory 
Committee  (NPAC)? 

Deliberations  on  the  general 
comments  addressed  the  following  set 
of  questions: 

•  What  are  the  major  themes  or  issues 
related  to  the  previous  process  of 
developing  the  standards,  and  how 
should  these  issues  be  addressed  in  the 
final  CLAS  standards  report? 

•  What  are  major  themes  related  to 
contextual  issues,  and  how  should  these 
themes  be  addressed  in  the  final  CLAS 
standards  report? 

•  What  are  major  issues  related  to  the 
subsequent  standards  development 
process,  and  how  should  these  themes 
be  addressed? 


National  Project  Advisory  Committee 

Based  on  the  discussions  related  to 
these  questions,  the  project  team 
prepared  a  deliberation  report  for  the 
NPAC  that  included  an  analysis  of 
comments  on  the  general  comments  and 
each  standard.  Each  analysis: 

•  Makes  recommendations  for 
changes  to  the  standards  when  clearly 
indicated  by  a  consensus  in  either 
public  comments  or  project  team 
deliberations: 

•  Identifies  key  themes,  issues,  and 
controversies:  and 

•  Provides  rationales  for  changes  or 
controversies  that  the  NPAC  is  being 
asked  to  consider. 

The  CLAS  Standards  National  Project 
Advisory  Committee  was  composed  of 
27  individuals  representing  State  and 
Federal  agencies,  health  care 
organizations,  health  care  professionals, 
consumers,  unions,  and  health  care 
accrediting  agencies.  A  complete  list  of 
NPAC  members  is  available  at 
lwww.omhrc.gov/CLASl.  The  NPAC 
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met  with  the  project  team  in 
Washington,  DC,  on  July  21-22.  2000. 
Together,  the  group: 

•  Considered  the  recommendations 
proposed  in  the  deliberation  report  and 
either  concurred  on  the  suggested 
changes  to  the  standard  or  offered  an 
alternative  approach  to  responding  to 
public  comments  on  the  issues; 

•  Examined  key  issues  for  which 
recommendations  were  not  presented  in 
the  analysis  (due  to  a  lack  of  clear 
consensus)  and,  when  possible, 
recommended  changes  to  the  standards 
that  were  responsive  to  public 
comments; 

•  Identified  and  addressed  other 
issues  not  raised  in  the  deliberation 
report;  and 

•  Made  recommendations  for  next 
steps. 

Following  the  meeting  the  project 
team  revised  thfe  standards  based  on  the 
public  comments  and  the  deliberations 
of  the  NPAC,  whose  members  were 
given  the  opportunity  to  review  and 
comment  on  subsequent  revisions.  No 
formal  consensus  was  obtained  from  the 
NPAC  after  the  meeting,  although  most 
comments  were  integrated  into  the  final 
standards  by  the  project  team,  and  the 
NPAC  was  given  the  opportunity  to 
review  and  comment  on  the  final 
revisions.  The  final  revisions  are  now 
being  published  in  the  Federal  Register 
as  recommended  national  standards  for 
adoption  or  adaptation  by  stakeholder 
oi;ganizations  and  agencies. 

The  project  team  will  also  produce  a 
comprehensive  final  report 
documenting  all  phases  of  the  project 
and  discussing  issues  related  to  the 
standards  in  depth.  This  report  will  be 
available  in  early  January  2000  online  at 
(wwrw.omhrc.gov/CLAS]  and  in  hard 
copy  by  request  to:  Guadalupe  Pacheco, 
Office  of  Minority  Health,  5515  Security 
Lane.  Suite  1000,  Rockville,  MD  20852, 
Attn:  CLAS;  Office:  Telephone  (301) 
443-5084,  FAX:  (301)  594-0767,  E-Mail: 
gpacheco@osophs.dhhs.gov. 

Analysis  and  Response  to  Public 
Comments  on  the  CLAS  Standards 

In  response  to  publication  in  the 
Federal  Register  of  the  CLAS  Standards 
on  December  15, 1999,  OMH  received 
public  comments  from  413  individuals 
or  organizations,  along  with  comments 
from  the  NPAC.  Comments  were 
received  from  a  broad  range  of 
stakeholders,  including  hospitals, 
community-based  clinics,  managed  care 
organizations,  home  health  agencies, 
and  other  types  of  health  care 
organizations;  physicians,  nurses,  and 
other  providers;  professional 
associations;  state  health  departments; 
government  and  other  purchasers  of 


health  care;  accreditation  and 
credentialing  agencies;  patient 
advocates  and  advocacy  groups: 
policymakers;  and  educators.  We 
present  comments  and  responses 
generally  in  the  order  in  which  the 
issues  appeared  in  the  recommended 
CLAS  Standards. 

General  Comments 

The  comments  called  for  more 
specificity  regarding  terms  such  as 
culture  and  competence.  Two  comments 
affirmed  the  choice  of  definition  used 
by  the  report:  there  were  other  votes  for 
and  against  culturally  sensitive/ 
effective/appropriate/competent. 
Culturally  and  linguistically  appropriate 
services  (CLAS)  was  retained  as  the 
overall  descriptor  for  the  package  of 
activities  described  by  standards. 
Cultural  competence  remains  the 
mainstream  term  for  this  area,  and  will 
be  used  within  standards  and  defined  in 
the  glossary.  The  NPAC  generally  agreed 
with  the  continued  use  of  the  definition 
of  cultural  and  linguistic  competence 
from  the  original  report. 

Comments  suggested  that  the  scope  of 
the  project  include  other  consumer 
groups/issues  such  as  the  poor, 
homeless,  disabled,  gender, 
socioeconomic  status,  HIV,  gay, 
bisexual,  transgender.  immigrants, 
American  Indians,  different  ages, 
countercultures,  cultures  within 
cultures,  individuals  within  cultures.  In 
the  discussion  for  this  section,  the  final 
report  on  the  CLAS  standards  will 
articulate  an  inclusive  definition  of 
culture  that  promotes  a  broad 
understanding  of  the  whole  person.  The 
report  will  note  that  every  aspect  ef 
culture  does  not  need  to  be  addressed  in 
each  standard  in  order  for  them  to  apply 
to  different  groups,  although  we  will 
emphasize  the  original  focus  on  racial, 
ethnic,  and  linguistic  issues. 

Comments  asked  that  the  standards  be 
more  precise  and  directive  and  include 
more  discussion  in  the  standards 
themselves.  To  provide  added  details 
without  encumbering  the  language  of 
the  standards,  the  format  for  presenting 
the  revised  CLAS  standard  was  revised 
to  continue  using  concise  language  for 
the  standard  itself  and  incorporate 
wordsmithing  changes  that  enhance  the 
clarity  of  each  stamdard.  Additional 
clarification  of  key  issues  or 
requirements  are  provided  in  a  brief 
commentary  accompanying  the 
standard.  It  is  our  intent  that  the 
conunentary  will  not  be  separated  from 
the  standard  in  executive  summaries  or 
other  abbreviations  of  the  full  report. 
We  also  moved  many  important  points 
&"om  the  discussion  section  of  each 
standard  in  the  original  report  into  the 


commentary  and  will  include  more 
examples  of  models  and 
implementation  practices  in  the 
discussion  section  of  the  final  report. 
However,  much  of  the  research  on  and 
verification  of  this  information  should 
be  conducted  within  the  context  of  the 
anticipated  pilot  tests  of  the  standards 
by  health  care  organizations. 
Suggestions  also  were  made  for 
reorganizing  the  standards  by  topic  area; 
the  revised  standards  reflect  this 
reorganization,  with  three  main 
categories  (culturally  competent  care, 
language  assistance,  and  organizational 
supports  for  cultural  competence). 

Comments  raised  concerns  about  too 
much  emphasis  on  foreign  language 
issues,  and  it  was  suggested  that  they  be 
broadened  to  include  other 
communication  issues.  The  policies 
from  which  the  standards  were  derived 
are  much  more  specific  on  the  issue  of 
language  than  culture,  and  this  reflects 
the  current  abstract  nature  of  cultural 
competence  and  the  clear  mandates  that 
exist  on  language  issues.  We  have  tried 
to  strengthen  the  commentary  and 
discussions  on  cultural  competence 
generally,  separate  the  general  cultural 
competence  and  language  issues  into 
different  categories,  and  call  for  more 
work  on  developing  national  standards 
for  cultural  competence  training  and 
other  aspects  of  cultural  competence. 

Comments  raised  questions  about 
several  implementation  issues, 
including  the  cost  burden  and  the 
applicability  of  the  CLAS  standards  to 
different  kinds  of  health  care 
organizations  [e.g..  community  clinics/ 
community-based  organizations  (CBOs). 
mono-ethnic  or  "already"  culturally 
competent  providers,  with  extensive 
ethnic  diversity/little  diversity,  rural 
providers,  home  health  care  agencies). 
Although  the  comments  raise  valid 
issues,  we  cannot  address  cost 
implications  and  the  implementation 
nuances  according  to  organization  type 
within  the  scope  of  this  project.  Follow- 
up  projects  to  pilot  test  implementation 
of  the  CLAS  standards  and  address  such 
issues  are  planned. 

Commenters  suggested  that  additional 
groups  might  have  participated  in  the 
development  and  comment  process, 
including:  health  care  providers, 
practicing  clinicians,  CBOs.  community 
health  centers,  consumer  groups,  ethnic 
organizations,  grassroots  advocacy 
groups,  Indian  reservations,  tribal 
organizations,  primary  consumers, 
direct  service  personnel.  Native 
Americans,  Asians,  and  people  who 
don't  speak  English.  They  also 
suggested  that  the  outreach/public 
comment  process  could  have  been  more 
inclusive  by  using  more  participatory 
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approaches  to  getting  information, 
offering  interpreters,  doing  a  better  job 
of  informing  people  about  the  process, 
and  targeting  certain  audiences.  The 
final  report  will  detail  the  public 
comment  process  used  and  its 
limitations.  Fur  example,  alternative 
methods  to  get  input,  such  as  focus 
groups,  ethnic  media  advertising,  were 
constrained  by  resource  limitations.  We 
used  recommendations  from  public 
meetings  and  developed  a  matrix  to 
assist  with  our  analysis  and  inclusion  of 
different  stakeholder  groups  in  the 
NT  AC.  We  attempted  to  recruit 
representatives  from  key  groups  and 
added  additional  stakeholders  to  the 
NPAC  who  provided  community-  and 
patient-based  perspectives. 

Comments  indicated  that  many 
people  are  not  aware  of  existing  laws 
that  addressed  issues  raised  by  the 
CLAS  standards,  and  some  standards 
can  be  strengthened  on  the  basis  of 
Federal  legislation.  The  commentary  of 
the  revised  standards  identifies  the 
relationship  between  each  standard  and 
anv  existing  Federal  laws  or  regulations. 
Input  from  the  NPAC  was  used  to 
identif>-  relevant  Federal  requirements 

Comments  raised  concerns  about 
whether  the  recommended  CLAS 
standards  should  be  guidelines, 
standards,  or  mandates.  Overall,  there 
was  a  broad  continuum  of  support  for 
and  opposition  to  different 
conceptualizations  of  the  standards. 
Fifty  comments  supported  the  standards 
as  mandates,  with  another  37  expressing 
endorsement,  support  for  their 
adoption,  agreement  with  the  intent, 
and  other  general  expressions  of  praise 
Thirtv-four  comments  expressed  some 
level  of  concern  about  seeing  the 
standards  as  national  standards  or 
requirements.  Some  prefer  the  staadards 
as  guidelines,  and  others  disliked  them 
in  any  format.  Among  the  reasons  for 
their  concern  or  opposition  include:  The 
potential  costs/burden  of 
implementation;  the  standards  are  too 
broad,  too  narrow,  or  too  prescriptive; 
and  the  lack  of  research  evidence  to 
support  the  CLAS  activities.  These 
issues  were  raised  in  the  pre-NPAC 
analytical  report  and  discussed  bv  the 
committee.  The  NPAC  offered  up  a 
consensus  on  three  types  of  standards  of 
varying  stringency:  mandates, 
guidelines,  and  recommendations.  The 
revised  CLAS  standards  are  identified 
according  to  these  types. 

Several  comments  were  raised  about 
elevating  the  issues  of  racism,  bias, 
discrimination,  and  the  issues  of  gender, 
social  class,  and  socioeconomic  status 
more  directly  into  the  standards 
Unconscious  and  conscious  referral  bias 
and  its  impact  on  health  disparities  was 


emphasized,  as  well  as  a  tension 
between  recognizing  the  needs  of 
newcomers  vs.  English-speaking 
individuals  who  may  still  not  be 
respectfullv  treated  in  health  care.  The 
revised  preamble  highlights  bias  and 
discrimination  issues,  and  the  final 
report  will  further  discuss  these  issues. 

Preamble 

Public  comments  offered  a  variety  of 
suggestions  on  how  to  revise  the 
preamble  to  the  CLAS  standards.  The 
principal  themes  focused  on  describing 
the  purpose  and  desired  outcomes  of  the 
standards,  elucidating  the  standards' 
overart  hing  principles,  and  providing 
definitums  to  key-terms.  Other 
comments  suggested  that  the  preamble 
should  include  a  list  of  stakeholders  and 
specifit;allv  address  issues  such  as  bias, 
ethics  and  confidentiality,  and  access. 
We  have  revised  the  preamble  to 
provide  both  a  visionary  and  practical 
foundation  for  understanding  the  CLAS 
standards  while  focusing  on  a  principal 
theme  rather  than  the  array  of  issues 
identified.  We  also  have  added 
explanations  of  the  three  types  of 
standards  (mandates,  guidelines,  and 
recommendations),  definitions  of  key 
concepts  used  in  the  standards,  and  a 
list  of  intended  stakeholders. 

Standard  1 

Public  comments  took  issue  with  the 
overall  language  of  the  standard, 
questioning  whether  its  vague  language 
will  render  it  difficult  to  implement  and 
enforce.  Various  comments  cited  the 
lack  of  operationally  defined  and 
measurable  requirements,  recommended 
that  the  standard  be  moved  to  the 
preamble  or  combined  with  Standard  5, 
and  suggested  ways  that  the  standard 
could  be  strengthened.  The  revised 
standard,  along  with  the  accompanying 
Commentary,  is  intended  to  encompass 
the  spirit  and  overall  purpose  of  the 
CLAS  standards  as  well  as  the  details 
that  can  help  organizations  "actualize" 
and  "operationalize  "  the  requirements 
of  Standard  1.  As  suggested  in  public 
comments  and  by  the  NPAC.  portions  of 
the  discussion  in  the  CLAS  standards 
report  have  been  incorporated  into  the 
standard's  Commentary,  including 
actions  organizations  can  take  to 
support  culturally  competent 
encounters.  The  intent  of  the  standard  is 
more  fully  explicated  in  the  discussion 
section  of  the  final  report. 

Public  comments  focused  on  the  term 
'attitudes"  or  the  phrase  'attitudes, 
behaviors,  knowledge,  and  skills"  of 
staff  The  lack  of  definitions  and 
measures  for  these  terms  was  cited  as  an 
obstacle  to  implementing  Standard  1. 
The  revised  standard  deletes  this  phrase 


and  focuses  instead  on  concrete  actions 
as  reflected  in  the  commentary. 

Comments  requested  that  the  CLAS 
standards  address  the  issue  of 
traditional  health  practices.  The 
response  to  these  comments  was  to 
include  a  reference  to  traditional  health 
practices  in  the  Commentary  to 
Standard  1.  The  Commentary'  cites 
"being  familiar  with  and  respectful  of 
various  traditional  healing  systems  and 
beliefs  and.  where  appropriate, 
integrating  these  approaches  into 
treatment  plans  "  'The  discussion 
section  for  this  standard  in  the  final 
report  will  include  additional 
information  and  examples. 

NPAC  members  emphasized  the  need 
to  define  "respectful,  "  "effective." 
"understandable,"  and  "culturally 
competent"  care.  The  revised  standard 
calls  more  explicitly  for  "care  that  is 
provided  in  a  manner  compatible  with 
[patients'/consumers']  cultural  health 
beliefs  and  practices  and  preferred 
language"  rather  than  merely  culturally 
competent  care.  This  language  was 
recommended  by  a  NPAC  member  and 
supported  by  the  committee.  The 
definition  and  assessment  of  cultural 
competence  are  discussed  more  fully  in 
the  final  report.  Further  explanation  of 
the  other  terms  provided  in  the 
Commentary  as  well  as  the  discussion 
section  of  the  final  report. 

Standard  2 

One  comment  pointed  out  that 
"diverse  staff  and  "culturally 
competent  staff'  are  two  distinct 
concepts  that  have  been  combined  in  a 
single  standard.  The  conceptual  issues 
raised  by  combining  in  one  standard 
two  distinct  notions  about  the  staff  of  a 
culturally  competent  organization  were 
addressed  by  separating  the  two 
different  notions.  With  the  deletion  of 
"culturally  competent,"  Standard  2  now 
focuses  on  the  need  for  a  diverse  staff 
that  reflects  the  racial/ethnic  and 
cultural  profile  of  the  communities 
being  served  and  is  primarily  concerned 
with  strategies  for  staff  recruitment  and 
retention.  Standard  3  now  focuses  on 
the  need  for  cultural  competence  in  that 
staff  and  addresses  issues  related  to 
education  and  training. 

Comments  raised  concerns  about  the 
definition  of  diverse  staff  in  Standard  2. 
With  addidonal  input  from  the  NPAC, 
the  standard  now  defines  a  diverse  staff 
within  the  standard  as  one  that  is 
"representative  of  the  demographic 
characteristics  of  the  service  area."  The 
standard's  accompanying  Commentary 
provides  numerous  examples  of  the 
types  of  staff  members  who  should 
reflect  the  communities'  diversity. 
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Comments  criticized  the  bse  of  the 
phrase  "administrative,  clinical,  and 
support  staff'  in  the  original  draft 
standard.  Although  conunents  differ  in 
their  suggested  approach,  they 
expressed  a  consensus  that  the  standard 
needs  to  be  inclusive  of  all  position 
levels  in  an  organization.  The  revised 
standard  substitutes  "at  all  levels  of  the 
organization"  for  "administrative, 
clinical,  and  support  staff."  The 
commentary  accompanying  the  standard 
provides  more  detailed  information 
about  the  various  position  levels  and 
types  of  staff  members  that  are  included 
in  this  specification. 

Public  comments  recommended 
making  Standard  2  more  inclusive  by 
deleting  the  words  "racial  and  ethnic." 
The  phrase  was  considered  too  limiting 
a  descriptor  of  communities  and  not 
synonymous  with  culture  or  diversity. 
The  term  was  deleted  to  encompass  all 
cultural  groups  in  the  communities 
being  served. 

Punlic  comments  indicate  that  use  of 
the  term  "qualified"  staff  within 
Standard  3  is  controversial.  Ajiother 
issue  is  that  the  term  "qualified"  raises 
questions  about  its  definition,  including 
the  different  levels  of  qualification  that 
might  be  required  for  various  tj^jes  of 
staff,  NPAC  input  was  sought  on 
whether  the  term  "qualified"  should  be 
included  within  the  standard  and,  if  it 
was  to  be  included,  how  it  should  be 
defined  in  the  Commentary.  However, 
no  consensus  among  the  group  was 
reached.  One  member  urged  that  the 
issue  be  addressed  in  the  final  report  if 
not  in  the  commentary. 

Standard  3 

Public  comments  focused  oh  the 
nature  of  the  organization's 
responsibility  in  arranging  for  ongoing 
education  and  training.  Interpretations 
differed  on  whether  the  original 
terminology,  "arrange  for,"  implies  that 
the  organization  itself  should  conduct 
in-service  training  or  should  be 
responsible  merely  for  making 
arrangements  and  paying  for  the 
training  to  be  offered  (possibly  outside 
of  the  organization)  to  staff  members. 
Substitution  of  the  term  "ensure,"  along 
with  an  explanation  in  the  Commentary 
of  the  intent  of  the  standard,  clarifies 
the  role  of  the  health  care  organization. 

Comments  questioned  whether 
specific  types  of  staff  members  should 
be  specified  in  Standard  3.  Comments 
addressed  the  need  to  define  who 
should  be  included  in  the  various  staff 
categories  and  to  include  all  position 
levels  in  an  organization.  Similar 
comments  were  made  about  Standard  2. 
and  a  similar  approach  was  used  to 
revise  Standard  3  with  the  substitution 


of  "staff  at  all  levels  and  across  all 
disciplines"  for  "administrative, 
clinical,  and  support  staff" 

More  than  50  public  comments  on 
Standard  3  dealt  with  ways  to  offer 
more  explicit  guidance  on  cultural 
competency  education  cmd  training. 
Conmients  emphasized  the  need  to 
develop  a  standard  or  measures  for 
cultural  competency  training;  offered 
recommendations  on  the  process  of 
cultural  competency  education  and 
training  as  well  as  specific  topics  that 
should  be  included  in  cultural 
competency  trainings.  Despite  the 
preponderance  of  comments  related  to 
providing  greater  specificity  about  the 
conduct  and  evaluation  of  cultural 
competency  education  and  training,  the 
fact  remains  that  there  is  no  consensus 
on  the  definition  of  cultural  competency 
or  what  constitutes  a  culturally 
competent  health  professional. 
Moreover,  there  are  no  standard 
curricula  or  universally  accepted 
certification  or  credentialing  for  cultural 
competence  and  no  standardized 
measures  for  evaluating  the 
effectiveness  of  cultural  competency 
trainings.  Given  the  lack  of  certainty  or 
consensus  in  this  area,  we  sought  NTPAC 
advice  on  whether  Standard  3  or  its 
accompanying  Commentary  should  be 
more  prescriptive  about  the  content  and 
process  of  cultural  competency 
education  and  training.  The 
Commentary  reflects  suggestions  by 
NPAC  members. 

Standards  4  and  5 

Comments  raised  questions  about  the 
relationship  between  standards  4.5,  and 
6.  The  project  team  originally  decided  to 
combine  standards  4  and  5  as  a 
complete  articulation  of  the  healthcare 
organization's  responsibility  to 
advertise,  offer,  and  provide  language 
services  as  stipulated  in  Title  VI  of  the 
Civil  Rights  Act  of  1964.  However,  the 
NPAC  thought  that  the  obligation  to 
provide  verbal  and  written  notices  was 
sufficiently  important  to  warrant  its 
own  standard.  Thus,  Standard  4  now 
addresses  the  organization's  obligation 
to  offer  and  provide  language  assistance 
services,  and  standard  5  addresses  the 
obligation  to  provide  verbal  and  written 
notices  of  patients'/consumers'  rights  to 
such  services. 

Public  comments  emphasized  the 
need  to  clarify  the  link  between 
Standards  4  and  5  and  Title  VI  of  the 
Civil  Rights  Act  of  1964.  The  link 
between  these  standards  and  Title  VI 
and  VII  is  explicitly  highlighted  in  the 
Commentary,  and  organizations  are 
referred  to  the  August  30,  2000  Office 
for  Civil  Rights  (OCR)  guidance  on  Title 
VI  with  respect  to  LEP  individuals 


I  www. hhs.gov/ocr/lep].  Because  of  this 
reference,  language  in  the  standard  and 
commentary  for  standards  4-7  was 
changed  to  reflect  requirements  of 
terminology  in  the  guidance.  For 
example,  the  term  "language  assistance 
services,"  taken  from  the  OCR  guidance, 
was  chosen  as  a  generic  term  for 
bilingual  interpreter  services,  and 
written  materials  in  other  languages. 

A  reference  to  the  needs  of  patience/ 
consumers  speaking  American  Sign 
Language  (ASL)  was  made  in  the 
commentar\'  in  response  to  public 
comments. 

Standard  6 

Comments  indicated  confusion 
related  to  the  abilities  and 
responsibilities  of  bilingual  staff  who  do 
not  function  as  interpreters.  Abilities 
and  responsibilities  of  bilingual  staff 
who  communicate  directly  with 
patients/consumers  are  now  specified  in 
a  paragraph  in  the  commentary.  NPAC 
comments  were  incorporated  into 
descriptions  of  what  constitutes  the 
competence  of  these  staff  members  as 
well  as  of  interpreters.  The  abilities  and 
responsibilities  of  interpreter  staff  are 
similarly  addressed.  The  commentary 
now  also  addresses  the  need  for 
assuring  competence,  and  the 
requirements  of  Title  VI  with  respect  to 
assuring  competence. 

Numerous  public  comments  and  the 
NPAC  raised  issues  related  to  the  use  of 
family  and  friends  as  interpreters.  The 
wording  in  the  standard  about  family 
and  friends  was  revised,  and  additional 
details  are  provided  in  the  commentary. 

Standard  7 

Comments  suggested  the  deletion  of 
the  term  "translated"  and  raised 
concerns  about  the  advisability  of 
merely  translating  materials  versus 
creating  original  documents  in  non- 
English  languages.  The  new  standard  no 
longer  uses  the  term  "translated.  " 

The  term  "signage"  was  cited  in 
comments  for  being  too  vague  and 
needing  clarification.  Public  comments 
were  addressed  by  including  guidance 
in  the  commentary  on  the  types  of 
signage  that  should  be  translated.  The 
NPAC  suggested  that  signage  in 
Standard  7  should  not  include  the 
posted  notices  already  addressed  in 
Standard  5.  The  language  of  the 
standard  was  further  refined  to  reflect 
NPAC  input,  and  in  the  commentar\', 
other  types  of  notices  (e.g.,  regarding 
patients  rights)  have  been  added  to 
examples  of  way-finding  signage. 

Comments  cited  the  term  "commonly 
used"  as  being  too  "broad"  or 
"unclear."  One  concern  is  that  the  term 
could  be  interpreted  as  requiring 


80870 


Federal  Register/ Vol.  65.  No.  247 /Friday,  December  22.  2000 /Notices 


Federal  Register / Vol.  65,  No.  247 /Friday,  December  22,  2000 /Notices 


80871 


translation  of  every  document,  however 
insignificant  or  large.  Other  comments 
raised  questions  about  what  constituted 
■patient  education  materials  and  other 
materials.'  These  comments  have  been 
addressed  by  deleting  the  term 
"commonly  used'  and  using  the 
broader  term  "patient-related  materials" 
instead  of  patient  education  materials. 
'Patient-related  materials'  encompasses 
alternative  formats  (see  below)  as  well 
as  various  forms,  notifications,  and 
health  prevention  and  promotion 
materials.  The  standard's  commentary 
refers  organizations  to  the  OCR 
guidance  for  examples  of  the  types  of 
documents  that  may  be  important  to 
translate. 

The  term    predominant  language 
groups"  was  commonly  cited  in  public 
comments,  many  of  which  were 
concerned  about  the  vagueness  of  the 
term.  However,  suggestions  for  defining 
the  term  varied.  Public  comments  have 
been  addressed  bv  revising  the  language 
of  the  standard  and  including  the 
clarification  of  requirements  in  the 
accompanying  commentary.  The  term 

commonly  encountered."  as  suggested 
in  one  comment,  addresses  the  need  for 
organizations  and  providers  to  assess 
needs  in  their  particular  service  areas.  It 
also  is  consistent  with  language  in  OCR 
Title  VI  policv  guidance,  which  refers  to 

"regularlv  encountered"  language 
groups.  Because  there  is  existing  policy 
guidance  on  the  Federal  mandate  for 
translated  materials,  the  standard's 
commentary  refers  to  that  document  for 
guidance  in  determining  for  which 
language  groups  materials  should  be 
translated. 

There  was  a  general  consensus  among 
commenters  that  materials  should  be 
consistent  with  a  patient's  culture  and 
literacy  level.  Comments  emphasized 
that  literal  translation  of  patient 
information  is  not  sufficient.  Signage 
and  materials  also  must  use  culturally 
appropriate  images  and  take  into 
account  people's  acculturation  levels, 
medical  beliefs,  and  practice  systems. 
The  inappropriately  high  reading  level 
for  forms  and  health  education  materials 
in  English  was  cited  often,  and  this 
problem  is  compounded  when  materials 
with  inappropriate  reading  levels  are 
translated.  The  need  for  consistency 
with  a  patient's  culture  and  literacy 
levels  was  addressed  in  the  discussion 
section  of  the  original  CLAS  standards 
report.  In  response  to  public  comments, 
the  wording  of  the  standard  itself  has 
been  revised  to  include  "easily 
understood.  "  The  new  terminology 
mirrors  that  used  in  the  first  article  in 
the  Consumer  Bill  of  Rights  and 
Responsibilities,  which  states  that 

"Consumers  have  the  right  to  receive 


accurate,  e-usilv  understood  information 
*    *    *■' The  term  is  intended  to 
emphasize  the  need  to  help  ensure  the 
patients  comprehension  of  information, 
a  requirement  that  goes  beyond  mere 
literal  translation.  For  further  emphasis 
on  this  issue,  the  accompanying 
commentary  for  the  standard  specifies 
that  signage  and  patient  information 
should  be  responsive  not  only  to 
language  differences  but  also  to  patients' 
cultures  and  literacy  levels. 

Comments  called  attention  to  the 
need  for  alternative  formats  to  address 
the  needs  of  people  with  sensory, 
developmental,  and/or  cognitive 
impairments  and  persons  whose 
languages  lack  a  written  version.  Public 
comments  have  been  addressed  by 
including  in  the  standard's  commentary 
a  reference  to  the  need  to  develop 
alternative  materials  as  a  detail  of  the 
standard's  requirements.  Deletion  of  the 
word  "written  "  also  addresses  the  issue 
raised  in  comments  of  providing 
information  for  people  who  are  illiterate 
or  whose  language  has  no  written  form. 

Public  comments  addressed  issues 
concerning  the  appropriate  translation 
process.  In  response  to  such  comments, 
the  commentary'  accompanying  the 
standard  now  specifies  three  important 
aspects  of  the  translation  process:  use  of 
a  trained  translator,  back  translation 
and/or  review  by  a  target  audience 
group,  and  periodic  updates. 

Comments  expressed  concern  that 
standard  7  could  be  interpreted  as  a  way 
to  replace  oral  interpretation  with 
translated  written  materials.  Rather  than 
address  this  important  concern  by 
complicating  the  language  of  the 
standard  itself,  specific  reference  to  the 
continued  importance  of  oral 
interpretation  is  contained  in  the 
commentary  accompanying  the 
standard 

Standard  8 

Comments  suggested  that  a  rationale 
for  the  standard  should  be  provided. 
Language  from  comments  and  the 
original  report  articulate  the  central 
nature  of  this  standard,  which  is  now 
stated  in  the  first  paragraph  of  the 
commentary. 

Comments  observed  that  the  word 
"have"  in  the  original  standard  lacked 
the  power  to  convey  the  critical 
importance  of  the  activities  described  in 
this  standard.  The  response  to  these 
comments  was  to  replace  ""have"  with 
"develop,  implement,  and  promote." 

Many  comments  spoke  to  the  need  for 
integrating  CLAS  into  the  mission  and 
activities  of  the  organization.  This 
concept  is  now  articulated  in  the 
commentarv. 


Nearly  half  of  the  comments  on 
Standard  8  addressed  the  issue  of 
internal  and  external  accountability  for 
cultural  competence  in  an  organization. 
Some  comments  identified  a  bottom-up 
or  line-staff  approach  to  initiating 
cultural  competence  activities,  although 
most  comments  recognized  the  need  for 
top  management  support  for  cultural 
competence  to  assure  accountability  and 
longevity,  and  shared  responsibility  for 
implementation  throughout  the 
organization.  This  issue  is  now  raised  in 
the  commentary. 

One  comment  directly  addressed  the 
need  to  involve  communities  and 
patient/consumers  in  the  development 
of  an  organization's  management 
strategy  on  cultural  competence.  This 
issue  is  now  mentioned  in  the 
commentary,  with  a  reference  to 
Standard  12.  which  more  fully  explores 
the  role  of  community  involvement. 

In  accordance  with  suggestions  from 
the  NPAC,  "management  strategy  "  has 
been  changed  to  "strategic  plan." 

Standard  9 

Comments  pointed  out  the  need  to 
identify  the  purpose  and  use  of  the  data 
collection  activities  called  for  in  the 
CLAS  standards.  These  comments  have 
been  addressed  by  describing  the 
purpose  of  organizational  self- 
assessment  at  the  beginning  of  the 
standard's  commentary.  The  role  of 
initial  and  ongoing  organizational  self- 
assessment  is  described  in  more  detail 
in  the  discussion  section  of  the  final 
report. 

The  NPAC  was  divided  on  whether  to 
classifv'  Standard  9  as  a  guideline  or 
recommendation.  The  two  aspects  of  the 
standard — conducting  an  initial  and 
ongoing  self-assessment  and  integrating 
measures  of  cultural  and  linguistic 
competence  into  existing  quality 
improvement  activities — were 
supported  by  different  levels  of 
evidence.  Self-assessment  was 
considered  by  some  committee  members 
to  be  a  prerequisite  for  developing  the 
strategic  plan  called  for  in  Standard  8. 
Consequently,  this  aspect  of  the 
standard  has  been  identified  as  a 
guideline.  Many  public  comments  and 
NPAC  members  emphasized  the 
importance  of  taking  organizational  self- 
assessment  to  another  level  by  assessing 
the  impact  of  CLAS  services  on  patient 
care,  access,  satisfaction,  and  health 
outcomes.  Because  the  current  evidence 
base  does  not  support  a  guideline  to  link 
organizational  self-assessment  with  the 
impact  of  CLAS  on  patients,  building 
such  links  is  a  recommendation  of  this 
standard. 

Comments  raised  issues  about  the  use 
of  patient  surveys  in  organizational  self- 


assessments.  Concerns  were  expressed 
about  the  need  for  the  surveys  to  be 
culturally  and  linguistically 
appropriate,  to  be  suitable  for  measiuing 
patient  acceptance  or  compliance,  and 
to  be  jointly  designed  with  the 
appropriate  patient  population. 
Comments  also  pointed  out  the 
difficulties  in  identifying  valid  patient 
surveys  that  can  be  used  across  cultures 
and  the  possibility  that  a  qualitative 
approach  might  be  more  appropriate 
than  patient  surveys  for  finding  out  how 
serious  organizations  are  about 
implementing  the  CLAS  standards.  The 
response  to  these  comments  is  to 
include  in  the  commentary  a  statement 
that  patient/consiuner  and  other 
community  surveys  are  an  important 
component  of  organizational  self- 
assessment  of  cultural  and  linguistic 
competence,  but  they  should  not 
constitute  the  only  self-assessment  tool. 
The  commentary  also  notes  that  these 
surveys  should  be  culturally  and 
linguistically  appropriate.  The  final 
report  will  contain  a  discussion  on 
patient  satisfaction  surveys. 

Organizational  self-assessment 
appears  to  be  an  issue  for  which  many 
conmienters  sought  clarification. 
Comments  called  for  more  specificity  in 
Standard  9,  made  suggestions  about  the 
processes  and  components  of  self- 
assessment,  addressed  self-assessment 
tools,  and  discussed  the  need  for  and 
appropriateness  of  indicators  and 
measures  of  organizational  competence 
in  CLAS.  Although  the  general 
consensus  of  these  comments  was  that 
the  standard  should  be  more 
prescriptive  regarding  the  organizational 
self-assessment,  no  preferred  process, 
tool,  or  measures  emerged.  This 
situation  is  mirrored  in  the  field,  where 
there  also  is  a  lack  of  consensus  about 
what  constitutes  valid  tools  and 
measures  for  organizational  cultural 
competence.  Given  the  lack  of 
information  and  consensus,  we 
requested  NPAC  input  on  what  specific 
details,  if  any,  should  be  provided  to 
help  organizations  implement  the 
standard.  Input  from  NPAC  members 
and  other  experts  contributed  to  a 
discussion  in  the  final  report  that  will 
provide  examples  of  ways  that  some 
organizations  are  linking  self- 
assessment  with  CLAS  impact. 

Standard  10 

Public  comments  focused  on  how  the 
standard  should  describe  the  data 
collected  on  language.  Clarification  was 
requested  on  what  was  meemt  by 
"primary  spoken  language,"  and  several 
comments  cited  the  need  to  address 
both  written  and  spoken  languages. 
Comments  suggested  using  the  term 


"preferred"  language.  The  term 
"preferred"  has  the  advantage  of 
implying  that  the  patient/consumer, 
rather  than  the  organization's  staff, 
makes  the  decision  about  which 
language  is  noted  in  the  management 
information  system  (MIS)  and  patient 
record.  The  response  to  the  public 
comments  is  to  use  the  term  "preferred 
language"  as  well  as  both  spoken  and  . 
written  languages  in  the  standard.  The 
commentary  describes  what  is  meant  by 
"preferred"  and  "wTitten"  language. 

One  public  comment  raised  the 
important  issue  of  the  potential  for 
variations  in  data,  depending  on  when 
they  are  collected.  This  comment 
recognizes  that  there  may  be  multiple 
points  of  entry  (e.g.,  physician's  office, 
pharmacy,  and  enrollment  office)  into  a 
health  care  organization  and  that 
information  may  not  be  routinely  shared 
across  the  various  service  components. 
To  address  this  issue,  the  commentary 
calls  for  data  to  be  collected  at  the 
patient's/consumer's  first  point  of 
contact  with  the  health  care 
organization  emd  be  collected  in  health 
records  and  integrated  into  the 
organization's  MIS.  This  requirement  is 
designed  to  ensure  consistency  and 
continuity  of  information  across 
appropriate  service  components  of  the 
organization. 

Public  comments  emphasized  the 
importance  of  explaining  the  purpose  of 
data  collection,  particularly  to 
populations  that  may  fear  negative 
reprisals  for  providing  personal 
information.  To  respond  to  this 
important  concern,  the  commentary- 
accompanying  the  standard  lists  five 
purposes  for  the  collection  of  data  on 
race/ethnicity  and  language. 

More  public  comments  addressed  the 
issue  of  race/ethnicity  data  than  any 
other  topic  related  to  this  standard. 
Comments  focused  on  how  these  data 
should  be  collected,  including  the  need 
to  collect  information  on 
subpopiilations  and  to  standardize  race/ 
ethnicity  data,  recommended  systems 
for  classifying  race  and  ethnicity,  and 
the  importance  of  self-identified  race/ 
ethnicity.  To  respond  to  these  concerns, 
the  standard's  commentary'  recommends 
using  the  standard  procedures  and 
racial/ethnic  categories  specified  in  the 
Office  of  Management  and  Budget 
(OMB)  standards  for  maintaining^ 
collecting,  and  presenting  Federal  data 
on  race  and  ethnicity  (revision  to  OMB 
directive  #15)  and  adapted  in  the  U.S. 
Census  2000.  In  keeping  with  the  OMB 
requirements  and  Census  2000.  the 
commentary  calls  for  organizations  to 
allow  individuals  to  select  more  than 
one  race/ethnic  category.  The 
commentary  also  encourages 


organizations  to  enhance  their 
information  on  subpopulations  by 
collecting  additional  identifiers  such  as 
country  of  origin. 

Comments  and  NPAC  members 
suggested  that  data  on  language  be 
inclusive  of  diverse  dialects  or 
languages  such  as  American  Sign 
Language  (ASL).  The  response  to  these 
comments  is  to  specify  in  the 
conmientary  that  data  collected  on 
language  should  include  dialects  and 
ASL. 

Public  comments  raised  the  issue  of 
special  data  collection  considerations 
that  should  be  made  in  certain  cases 
involving  minor  children.  The  response 
to  these  comments  is  to  include  in  the 
commentary  a  statement  calling  for  the 
collection  and  documentation  of 
information  about  the  preferred 
language  and  interpretation  needs  of 
non-English-speaking  parents  of  an 
English-speaking  minor  child.  NPAC 
input  helped  modify  this  statement. 

Comments  raised  concerns  about  the 
confidentiality  and  privacy  of 
individual  data  collected  on  language 
and  race/ethnicity.  In  addition  to 
clarifying  the  puirpose  of  such  data 
collection,  the  commentar\'  for  Standard 
10  requires  that  health  care 
organizations  maintain  all  patient  data 
according  to  the  highest  standard  of 
confidentiality  and  privacy.  In  response 
to  NPAC  concerns,  organizations  also 
are  asked  to  inform  patients/consumers 
about  the  purposes  of  data  collection 
and  to  emphasize  that  the  data  will  not 
be  used  for  discriminatory  purposes. 
Additionally,  the  commentary  states 
that  no  patient/consumer  should  be 
required  to  provide  data  on  race, 
ethnicity,  or  language  or  be  denied  care 
or  services  if  he  or  she  chooses  not  to 
provide  such  information. 

Standard  1 1 

Comments  cited  a  lack  of  clarity  in 
the  draft  of  Standard  1 1 .  but  no 
consensus  emerged  on  how  to  reframe 
the  standard.  Our  deliberations  on  how 
to  rewrite  Standard  1 1  centered  first  on 
its  purpose,  which  is  now  stated  at  the 
beginning  of  the  commentary.  Based  on 
this  identified  goal,  we  have  honed  the 
focus  of  the  standard  on  the 
maintenance  of  two  tools  for  helping 
organizations  understand  their 
communities  (i.e..  a  demographic, 
cultural,  and  epidemiological  profile  of 
the  community,  and  a  needs 
assessment)  and  on  the  use  to  which 
this  information  should  be  put  (i.e.,  to 
plan  for  and  implement  responsive 
ser\'ices).  Additional  details  provided  in 
the  commentary  are  intended  to  further 
clarify  the  language  of  the  standard. 
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Public  comments  suggested  that  the 
aggregate  data  collected  under  the  terms 
of  Standard  1 1  should  be  updated 
regularly.  Two  comments  specifically 
suggested  annual  updates.  Because 
many  characteristics  of  a  community 
change  over  time,  it  is  important  that 
health  care  organizations  ensure  that 
information  on  their  community  is  up  to 
date.  However,  some  organizations 
might  consider  an  annual  update  too 
burdensome.  To  address  this  issue 
without  being  too  prescriptive,  the 
revised  standard  requires  organizations 
to  maintain  a  current  profile  of  the 
community  and  needs  assessment,  and 
the  commentary  calls  for  organizations 
to  obtain  baseline  data  and  update  it 
regularly. 

Comments  and  the  NPAC  discussed 
various  methods  and  information 
sources  that  could  be  used  to  maintain 
the  profile  and  the  needs  assessment.  To 
respond  to  these  comments,  the 
conunentary  calls  for  health  care 
organizations  to  use  a  variety  of 
methods  and  information  sources  and 
presents  examples  of  each. 

Comments  suggested  that  both 
qualitative  and  quantitative  methods 
should  be  used  to  collect  information  on 
the  community.  These  comments  have 
been  addressed  by  calling  for  the  use  of 
qualitative  and  quantitative  methods  in 
the  standard  s  commentary. 

Comments  emphasized  the  need  to 
involve  the  community  in  data 
collection  efforts.  This  issue  is 
addressed  by  including  in  the  standard's 
commentary  the  reminder  that  health 
care  organizations  should  involve  the 
community  in  the  design  and 
implementation  of  the  community 
profile  and  needs  assessment  in 
accordance  with  Standard  12. 

At  the  request  of  the  NPAC.  the 
commentary  includes  a  statement  that 
organizations  should  not  use  the 
collected  data  for  discriminatory 
purposes. 

Standard  12 

Many  comments  focused  on 
wordsmithing  changes  to  the  language 
of  the  draft  standard.  The  standard  has 
been  streamlined,  although  the  major 
thrust  is  the  same.  As  rewritten,  the 
standard  is  intended  to  be  directive,  but 
not  prescriptive.  The  commentary' 
provides  a  rationale  for  the  standard, 
examples  that  elucidate  key  words,  and 
examples  of  the  types  of  activities  in 
which  communities  might  become 
involved. 

Comments  suggested  that  both 
informal  and  formal  mechanisms  should 
be  used  to  facilitate  community  and 
patient/consumer  involvement.  This 
language  has  been  added  to  the 


standard,  along  with  examples  of  such 
mechanisms  in  the  commentary. 

Comments  suggested  using  a  stronger 
term  than  "involvement."  At  the 
suggestion  of  the  NPAC,  the  standard 
was  revised  to  recommend 
"participatory,  collaborative 
partnerships"  to  strengthen  the 
standard. 

The  NPAC  did  not  achieve  consensus 
on  whether  Standard  12  should  be  a 
guideline  or  recommendation.  Although 
a  summary  chart  developed  by  the 
NPAC  at  the  committee  meeting  listed 
Standard  12  under  guidelines,  some 
individual  members  voiced  a  minority 
opinion  that  it  should  be  a 
recommendation.  Given  the 
overwhelming  number  of  public 
comments  about  the  critical  role  of 
conununity  in  CLAS,  in  the  final  report, 
this  standard  is  listed  as  a  guideline. 

Standard  13 

Comments  noted  the  ambiguity  of 
certain  terms  used  in  the  standard.  The 
standard  was  rewritten  based  on  several 
suggestions  provided  by  commenters. 
"Develop  structures  and  procedures  to 
address"  was  replaced  with  "provide  a 
process  to  identify,  prevent,  and 
resolve."  and  additional  details  of  staff 
and  patient  complaints  were  included 
in  the  commentary. 

In  response  to  public  comments, 
language  was  included  in  the 
commentary  that  recognizes  that  many 
existing  legal  requirements  cover  some 
of  the  issues  raised  in  the  standard. 

NPAC;  members  recommended  that 
staff  issues  be  separated  firom  patient/ 
consumer  issues  because  there  are  many 
mechanisms  (e.g.,  EEO,  labor  grievance 
processes)  within  organizations  to  work 
with  staff-staff  problems.  The  revised 
standard  focuses  on  conflict  and 
grievance  resolution  processes  for 
patients/consumers  and  does  not  refer 
to  staff  issues. 

NPAC  members  expressed  concerns 
that  the  draft  standard  did  not  provide 
d  sufficient  link  with  existing 
organizational  mechanisms  for  patient 
complaint/grievance  processes. 
Although  it  was  suggested  that 
complaint  processes  for  cross-cultural 
issues  should  be  integrated  with 
existing  mechanisms  rather  than  be 
separate  parallel  systems,  it  was  agreed 
that  the  key  was  that  the  process  be 
culturally  competent  and  include 
culturally  competent  staff.  The  revise 
standard  calls  for  organizations  to 
ensure  that  conflict  and  grievance 
resolution  processes  are  culturally  and 
linguistically  sensitive  and  capable  of 
identifying,  preventing,  and  resolving 
cross-cultural  conflicts  or  complaints  by 
patients/consumers,  rather  than  develop 


structures  and  procedures  to  address 
cross-cultxiral  issues. 

Standard  14 

The  requirement  in  Standard  14  did 
not  appear  in  any  of  the  source 
docimients  for  the  original  CLAS 
standards  report.  However,  its  inclusion 
as  a  CLAS  standard  was  recommended 
and  approved  by  the  National  Advisory 
Committee  that  met  in  July  1998.  The 
original  intent  of  the  standard  was  to 
address  the  accountability  of  health  care 
organizations  to  their  patients/ 
consumers  and  communities  by  calling 
for  organizations  to  publish  an  annual 
report.  However,  opinions  expressed  in 
the  public  comments  differed  on  the 
need  for  this  standard  as  well  as  on  the 
natiore  of  the  report  and  the  extent  to 
which  its  preparation  should  involve 
the  community.  A  major  issue  was 
believed  to  be  the  fear  that  the  standard 
would  become  a  mandated  process  that 
would  be  used  by  Federal  agencies  as  a 
monitoring  tool.  The  general  consensus 
of  comments  is  that  the  standard  must 
be  more  specific  if  it  is  to  have  any 
meaning. 

Given  the  level  of  uncertainty  about 
the  report's  intended  purpose  and  lack 
of  specificity  in  the  draft  standard,  the 
NPAC  was  requested  to  provide  input 
on  the  purpose  of  the  annual  report  and 
on  any  details  that  should  be  added  to 
the  standard  or  commentary  to  help 
organizations  implement  this  standard. 
The  revised  standard  reflects  the 
NPAC's  consensus  that  the  standard 
should  be  a  recommendation  rather  than 
a  guideline  and  that  organizations 
should  be  encouraged  not  to  make  an 
annual  report  but  rather  to  regularly 
make  available  to  the  public  information 
about  their  progress  in  implementing 
the  CLAS  standards.  The  commentary 
explains  the  potential  purposes  of  the 
standard  and  provides  examples  of  ways 
that  organizations  could  report  this 
information. 

After  consideration  of  the  comments 
received  and  further  analysis  of  specific 
issues,  the  revised  CLAS  Standards  are 
presented  below. 

National  Standards  for  Culturally  and 
Linguistically  Appropriate  Services  in 
Healthcare 

Preamble 

The  following  national  standards 
issued  by  the  U.S.  Department  of  Health 
and  Human  Services'  (HHS)  Office  of 
Minority  Health  (GMH)  respond  to  the 
need  to  ensure  that  all  people  entering 
the  health  care  system  receive  equitable 
and  effective  treatment  in  a  culturally 
and  linguistically  appropriate  maimer. 
These  standards  for  culturallv  and 
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linguistically  appropriate  services 
(CLAS)  are  proposed  as  a  means  to 
correct  inequities  that  currently  exist  in 
the  provision  of  health  services  and  to 
make  these  services  more  responsive  to 
the  individual  needs  of  all  patients/ 
consimiers.  The  standards  are  intended 
to  be  inclusive  of  all  cultures  and  not 
limited  to  any  particular  population 
group  or  sets  of  groups;  however,  they 
are  especially  designed  to  address  the 
needs  of  racisd,  ethnic,  and  linguistic 
population  groups  that  experience 
unequal  access  to  health  services. 
Ultimately,  the  aim  of  the  standards  is 
to  contribute  to  the  elimination  of  racial 
and  ethnic  health  disparities  and  to 
improve  the  health  of  all  Americans. 
The  CLAS  standards  are  primarily 
directed  at  health  care  organizations; 
however,  individual  providers  are  also 
encouraged  to  use  the  standards  to  make 
their  practices  more  culturally  and 
linguistically  accessible.  The  principles 
and  activities  of  culturally  and 
linguistically  appropriate  services 
should  be  integrated  throughout  an 
organization  and  undertaken  in 
partnership  with  the  communities  being 
served. 

The  14  standards  are  organized  by 
themes:  Culturally  Competent  Care 
(Standards  1-3),  Language  Access 
Services  (Standards  4-7),  and 
Organizational  Supports  for  Cultural 
Competence  (Standards  8-14),  Within 
this  framework,  there  are  three  types  of 
standards  of  varying  stringency: 
mandates,  guidelines,  and 
recommendations  as  follows: 
CLAS  mandates  are  current  Federal 
requirements  for  all  recipients  of 
Federal  funds  (Standards  4,  5,  6,  and 
7). 
CLAS  guidelines  are  activities 
recommended  by  OMH  for  adoption 
as  mandates  by  Federal.  State,  and 
national  accrediting  agencies 
(Standards  1.  2,  3.  8.  9. 10, 11, 12,  and 
13). 
CLAS  recommendations  are  suggested 
by  OMH  for  voluntary  adoption  by 
health  care  organizations  (Standard 
14). 

The  standards  are  also  intended  for 
use  by: 

— Policymakers,  to  draft  consistent  and 
comprehensive  laws,  regulations,  and 
contract  language.  This  audience 
would  include  Federal.  State  and 
local  legislators,  administrative  and 
oversight  staff,  and  program  managers 
— Accreditation  and  credentialing 
agencies,  to  assess  and  compare 
providers  who  say  they  offer 
culturally  competent  services  and  to 
assure  quality  for  diverse  popidations. 
This  audience  would  include  the  Joint 


Commission  on  Accreditation  of 
Healthcare  Organizations,  the 
National  Committee  for  Quality 
Assurance,  professional  organizations 
such  as  the  American  Medical 
Association  and  American  Nurses 
Association,  and  quality  review 
organizations  such  as  peer  review 
organizations 
— Piirchasers,  to  advocate  for  the  needs 
of  ethnic  consvmiers  of  health 
benefits,  and  leverage  responses  from 
insurers  and  health  plans.  This 
audience  would  include  government 
and  employer  purchasers  of  health 
benefits,  including  labor  unions 
— ^Patients,  to  imderstand  their  right  to 
receive  accessible  and  appropriate 
health  care  services,  and  to  evaluate 
whether  providers  can  offer  them 
— Advocates,  to  promote  quality  health 
care  for  diverse  populations  and  to 
assess  and  monitor  care  being 
delivered  by  providers.  The  potential 
audience  is  wide,  including  legal 
services  and  consumer  education/ 
protection  agencies;  local  and 
national  ethnic,  immigrant,  and  other 
commimity-focused  organizations; 
and  local  and  national  nonprofit 
organizations  that  address  health  care 
issues. 
— Educators,  to  incorporate  cultural  and 
linguistic  competence  into  their 
curricula  and  to  raise  awareness  about 
the  impact  of  cultiire  and  language  on 
health  care  delivery.  This  audience 
would  include  educators  from  health 
care  professions  and  training 
institutions,  as  well  as  educators  from 
legal  and  social  services  professions 
— The  health  care  community  in 
general,  to  debate  and  assess  the 
applicability  and  adoption  of 
culturally  and  linguistically 
appropriate  health  services  into 
standard  health  care  practice 
The  CLAS  standards  employ  key 
concepts  that  are  defined  as  follows: 

CLAS  standards:  The  collective  set  of 
CLAS  mandates,  guidelines,  and 
recommendations  issued  by  the  HHS 
Office  of  Minority  Health  intended  to 
inform,  guide,  and  facilitate  required 
and  recommended  practices  related  to 
culturally  and  linguistically  appropriate 
health  services. 

Culture:  "The  thoughts, 
communications,  actions,  customs, 
beliefs,  values,  and  institutions  of  racial, 
ethnic,  religious,  or  social  groups. 
Cultiire  defines  how  health  care 
information  is  received,  how  rights  and 
protections  are  exercised,  what  is 
considered  to  be  a  health  problem,  how 
symptoms  and  concerns  about  the 
problem  are  expressed,  who  should 
provide  treatment  for  the  problem,  and 


what  type  of  treatment  should  be  given. 
In  sum,  because  health  care  is  a  cultural 
construct,  arising  from  beliefs  about  the 
nature  of  disease  and  the  human  body, 
cultural  issues  are  actually  central  in  the 
delivery  of  health  services  treatment 
and  preventive  interventions.  Bv 
understanding,  valuing,  and 
incorporating  the  cultural  differences  of 
America's  diverse  population  and 
examining  one's  own  health-related 
values  and  beliefs,  health  care 
organizations,  practitioners,  and  others 
can  support  a  health  care  system  that 
responds  appropriately  to,  and  directly 
serves  the  unique  needs  of  populations 
whose  cultiires  may  be  different  from 
the  prevailing  culture"  (Katz,  Michael. 
Personal  conununication,  November 
1998). 

Cultural  and  linguistic  competence: 
"Cultural  and  linguistic  competence  is  a 
set  of  congruent  behaviors,  attitudes, 
and  policies  that  come  together  in  a 
system,  agency,  or  among  professionals 
that  enables  effective  work  in  cross- 
cultural  situations.  "Culture'  refers  to 
integrated  patterns  of  human  behavior 
that  include  the  language,  thoughts, 
communications,  actions,  customs, 
beliefs,  values,  and  institutions  of  racial, 
ethnic,  religious,  or  social  groups. 
'Competence'  implies  having  the 
capacity  to  function  effectively  as  an 
individual  and  an  organization  within 
the  context  of  the  cultural  beliefs, 
behaviors,  and  needs  presented  by 
consumers  and  their  communities" 
(Based  on  Cross,  T.,  Bazron,  B..  Dennis. 
K.,  &  Isaacs,  M.,  (1989).  Towards  A 
Culturally  Competent  System  of  Care 
Volume  I.  Washington,  DC:  Georgetown 
University  Child  Development  Center, 
CASSP  Technical  Assistance  Center) 

Cultiirally  and  linguistically 
appropriate  services:  Health  care 
services  that  are  respectful  of  and 
responsive  to  cultural  and  linguistic 
needs. 

Health  care  organizations:  Any  public 
or  private  institution  involved  in  any 
aspect  of  delivering  health  CcU"e  services. 

Patients/consujners:  Individuals, 
including  accompanying  family 
members,  guardians,  or  companions, 
seeking  physical  or  mental  health  care 
services,  or  other  health-related 
services. 

Staff:  Individuals  employed  directly 
by  a  health  care  organization,  as  well  as 
those  subcontracted  or  affiliated  with 
the  organization. 
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1    Health  Care  Organizations  Should 
Ensure  That  Patients/Consumers 
Receive  From  All  Staff  Members 
Effective.  Understandable,  and 
Respectful  Care  That  Is  Provided  in  a 
Manner  Compatible  With  Their  Cultural 
Health  Beliefs  and  Practices  and 
Preferred  Language 

This  standard  constitutes  the 
fundamental  requirement  on  which  all 
activities  specified  in  the  other  CLAS 
standards  are  based.  Its  intent  is  to 
ensure  that  all  patients/consumers 
receiving  health  care  services 
experience  culturally  and  linguisticallv 
competent  encounters  with  an 
organization's  staff.  The  standard  is 
relevant  not  only  to  staff,  who 
ultimatelv  are  responsible  for  the  kinds 
of  interactions  they  have  with  patients, 
but  also  to  their  organizations,  which 
must  provide  the  managers,  policies. 
and  svstems  that  support  the  realities  of 
culturallv  competent  encounters. 

Respectful  care  includes  taking  into 
consideration  the  values,  preferences, 
and  expressed  needs  of  the  patient/ 
consumer.  Understandable  care  involves 
communicating  in  the  preferred 
language  of  patients/consumers  and 
ensuring  that  they  understand  all 
clinical  and  administrative  information. 
Effective  care  results  in  positive 
outcomes  for  patients 'consumers, 
including  satisfaction;  appropriate 
preventive  services,  diagnosis,  and 
treatment;  adherence;  and  improved 
health  status. 

Cultural  competence  includes  being 
able  to  recognize  and  respond  to  health- 
related  beliefs  and  cultural  values, 
disease  incidence  and  prevalence,  and 
treatment  efficacy.  Examples  of 
culturally  competent  care  include 
striving  to  overcome  cultural,  language, 
and  communications  barriers;  providing 
an  environment  in  which  patients/ 
consumers  from  diverse  cultural 
backgrounds  feel  comfortable  discussing 
their  cultural  health  beliefs  and 
practices  in  the  context  of  negotiating 
treatment  options;  using  community 
workers  as  a  check  on  the  effectiveness 
of  communication  and  care; 
encouraging  patients/consumers  to 
express  their  spiritual  beliefs  and 
cultural  practices;  and  being  familiar 
with  and  respectful  of  various 
traditional  healing  systems  and  beliefs 
and,  where  appropriate,  integrating 
these  approaches  into  treatment  plans. 
When  individuals  need  additional 
assistance,  it  may  be  appropriate  to 
involve  a  patient  advocate,  case 
manager,  or  ombudsperson  with  special 
expertise  in  cross-cultural  issues. 

Ways  to  operationalize  this  standard 
include  implementing  all  the  other 


CLAS  standards.  For  example,  in 
accordance  with  Standard  3,  ensure  that 
staff  and  other  personnel  receive  cross- 
cultural  education  and  training,  and  that 
their  skills  in  providing  culturally 
competent  care  are  assessed  through 
testing,  direct  observation,  and 
monitoring  of  patient/consumer 
satisfaction  with  individual  staff/ 
personnel  encounters.  Assessment  of 
staff  and  other  personnel  could  also  be 
done  in  the  context  of  regular  staff 
performance  reviews  or  other 
evaluations  that  could  be  included  in 
the  organizational  self-assessment  called 
for  in  Standard  9.  Health  care 
organizations  should  provide  patients/ 
consumers  with  information  regarding 
existing  laws  and  policies  prohibiting 
disrespectful  or  discriminatory 
treatment  or  marketing/enrollment 
practices. 

2.  Health  Care  Organizations  Should 
Implement  Strategies  To  Recruit.  Retain, 
and  Promote  at  All  Levels  of  the 
Organization  a  Diverse  Staff  and 
Leadership  That  Are  Representative  of 
the  Demographic  Characteristics  of  the 
Service  Area 

The  diversity  of  an  organizations  staff 
is  a  necessarv.  but  not  sufficient, 
condition  for  providing  culturally  and 
linguisticallv  appropriate  health  care 
services  Although  hiring  bilingual  and 
individuals  from  different  cultures  does 
not  in  itself  ensure  that  the  staff  is 
culturallv  competent  and  sensitive,  this 
practice  is  a  critical  component  to  the 
deliverv  of  relevant  and  effective 
services  for  all  patients/consumers. 
Diverse  staff  is  defined  in  the  standard 
as  being  representative  of  the  diverse 
demographic  population  of  the  service 
area  and  includes  the  leadership  of  the 
organization  as  well  as  its  governing 
boards,  clinicians,  and  administrative 
personnel.  Building  staff  that  adequately 
mirrors  the  diversity  of  the  patient/ 
consumer  population  should  be  based 
on  continual  assessment  of  staff 
demographics  (collected  as  part  of 
organizational  self-assessment  in 
accordance  with  Standard  9)  as  well  as 
demographic  data  from  the  community 
maintained  in  accordance  with 
Standard  11.  Staff  refers  not  only  to 
personnel  employed  by  the  health  care 
organization  but  also  its  subcontracted 
and  affiliated  personnel. 

Staff  diversitv  at  all  levels  of  an 
organization  can  play  an  important  role 
in  considering  the  needs  of  patients/ 
consumers  from  various  cultural  and 
linguistic  backgrounds  in  the  decisions 
and  structures  of  the  organization. 
Examples  of  the  types  of  staff  members 
whose  backgrounds  should  reflect  the 
community's  diversitv  include  clinical 


staff  such  as  doctors,  nurses,  and  allied 
health  professionals;  support  staff  such 
as  receptionists:  administrative  staff 
such  as  individuals  iii  the  billing 
department:  clergy  ano  lay  volunteers; 
and  high-level  decisionmakers  such  as 
senior  managers,  corporate  executives, 
and  governing  bodies  such  as  boards  of 
directors. 

Acknowledging  the  practical 
difficulties  in  achieving  full  racial, 
ethnic,  and  cultural  parity  within  the 
workforce,  this  standard  emphasizes 
commitment  and  a  good-faith  effort 
rather  than  specific  outcomes.  It  focuses 
not  on  numerical  goals  or  quotas,  but 
rather  on  the  continuing  efforts  of  an 
organization  to  design,  implement,  and 
evaluate  strategies  for  recruiting  and 
retaining  a  diverse  staff  as  well  as 
continual  quality  evaluation  of 
improvements  in  this  area.  The  goal  of 
staff  diversity  should  be  incorporated 
into  organizations'  mission  statements, 
strategic  plans,  and  goals.  Organizations 
should  use  proactive  strategies,  such  as 
incentives,  mentoring  programs,  and 
partnerships  with  local  schools  and 
employment  programs,  to  build  diverse 
workforce  capacity.  Organizations 
should  encourage  the  retention  of 
diverse  staff  by  fostering  a  culture  of 
responsiveness  toward  the  ideas  and 
challenges  that  a  culturally  diverse  staff 
offers. 

3.  Health  Care  Organizations  Should 
Ensure  That  Staff  at  All  Levels  and 
Across  All  Disciplines  Receive  Ongoing 
Education  and  Training  in  Culturally 
and  Linguistically  Appropriate  Service 
Delivery- 
Hiring  a  diverse  staff  does  not 
automatically  guarantee  the  provision  of 
culturally  competent  care.  Staff 
education  and  training  are  also  crucial 
to  ensuring  CLAS  delivery  because  all 
staff  will  interact  with  patients/ 
consumers  representing  different 
countries  of  origin,  acculturation  levels, 
and  social  and  economic  standing.  Staff 
refers  not  only  to  personnel  employed 
bv  the  health  care  organization  but  also 
its  subcontracted  and  affiliated 
personnel. 

Health  care  organizations  should 
either  verify  that  staff  at  all  levels  and 
in  all  disciplines  participate  in  ongoing 
CME-or  CEU-accredited  education  or 
other  training  in  CLAS  delivery,  or 
arrange  for  such  education  and  training 
to  be  made  available  to  staff.  This 
training  should  be  based  on  sound 
educational  (;.e.,  adult  learning) 
principles,  include  pre-  and  post- 
training  assessments,  and  be  conducted 
bv  appropriately  qualified  individuals. 
Training  objectives  should  be  tailored 
for  relevance  to  the  particular  functions 
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of  the  trainees  and  the  needs  of  the 
specific  populations  served,  and  over 
time  should  include  the  following 
topics: 

•  Effects  of  differences  in  the  cultures 
of  staff  and  patients/consumers  on 
clinical  and  other  workforce  encoimters, 
including  effects  of  the  culture  of 
American  medicine  and  clinical 
training; 

•  Elements  of  effective 
communication  among  staff  and 
patients/consujners  of  different  cultures 
and  different  languages,  including  how 
to  work  with  interpreters  and  telephone 
language  services; 

•  Strategies  and  techniques  for  the 
resolution  of  racial,  ethnic,  or  cultural 
conflicts  between  staff  and  patients/ 
consimiers; 

•  Health  care  organizations'  written 
language  access  policies  and 
procedures,  including  how  to  access 
interpreters  and  translated  written 
materials; 

•  The  applicable  provisions  of: 

(1)  Tide  VI  of  the  Civil  Rights  Act  of 
1964,  42  U.S.C.  2000d,  45  C.F.R.  80.1  et 
seq.  (including  Office  for  Civil  Rights 
Guidance  on  Title  VI  of  the  Civil  Rights 
Act  of  1964,  with  respect  to  services  for 
(LEP)  individuals  (65  FR  52762-52774, 
August  30,  2000). 

•  Health  care  organizations' 
complaint/grievance  procedures; 

•  Effects  of  cultural  differences  on 
health  promotion  and  disease 
prevention,  diagnosis  and  treatment, 
and  supportive,  rehabilitative,  and  end- 
of-life  care; 

•  Impact  of  poverty  and 
socioeconomic  status,  race  and  racism, 
ethnicity,  and  sociocultxiral  fectors  on 
access  to  care,  service  utilization, 
quality  of  care,  and  health  outcomes; 

•  Differences  in  the  clinical 
management  of  preventable  and  chronic 
diseases  and  conditions  indicated  by 
differences  in  the  race  or  ethnicity  of 
patients/consumers;  and 

•  Effects  of  cultural  differences 
among  patients/consumers  and  staff 
upon  health  outcomes,  patient 
satisfaction,  and  clinical  management  of 
preventable  and  chronic  diseases  and 
conditions. 

Organizations  that  conduct  the 
trainings  should  involve  commimity 
representatives  in  the  development  of 
CLAS  education  and  training  programs, 
in  accordance  with  Standard  12. 


4.  Health  Care  Organizations  Must  Offer 
and  Provide  Language  Assistance 
Services,  Including  Bilingual  Staff  and 
Interpreter  Services,  at  No  Cost  to  Each 
Patient/Consumer  With  Limited  English 
Proficiency  at  All  Points  of  Contact,  in 
a  Timely  Manner  During  All  Hours  of 
Operation 

Standards  4,  5,  6,  and  7  are  based  on 
Tide  VI  of  die  Civil  Rights  Act  of  1964 
(Title  VI)  with  respect  to  services  for 
limited  English  proficient  (LEP) 
individuals.  Title  VI  requires  all  entities 
receiving  Federal  financial  assistance, 
including  health  care  organizations,  take 
steps  to  ensure  that  LEP  persons  have 
meaningful  access  to  the  health,  services 
that  they  provide.  The  key  to  providing 
meaningful  access  for  LEP  persons  is  to 
ensiu-e  effective  communication 
between  the  entity  and  the  LEP  person. 
For  complete  details  on  compliance 
with  these  requirements,  consult  the 
HHS  guidance  on  Title  VI  with  respect 
to  services  for  (LEP)  individuals  (65  FR 
52762-52774.  August  30,  2000)  at 
[wrww.hhs.gov/ocr/lep]. 

Language  services,  as  described 
below,  must  be  made  available  to  each 
individual  with  limited  English 
proficiency  who  seeks  services, 
regardless  of  the  size  of  the  individual's 
language  group  in  that  community. 
Such  an  individual  caimot  speak,  read, 
or  understand  the  English  language  at  a 
level  that  permits  him  or  her  to  interact 
effectively  with  clinical  or  nonclinical 
staff  at  a  health  care  organization. 
(Patients  needing  services  in  American 
Sign  Language  would  also  be  covered  by 
this  standard,  although  other  Federal 
laws  and  regulations  apply  and  should 
be  considted  separately.) 

Language  services  include,  as  a  first 
preference,  the  availability  of  bilingual 
staff  who  can  commimicate  directly 
with  patients/consumers  in  their 
preferred  language.  When  such  staff 
members  are  not  available,  face-to-face 
interpretation  provided  by  trained  staff, 
or  contract  or  volunteer  interpreters,  is 
the  next  preference.  Telephone 
interpreter  services  should  be  used  as  a 
supplemental  system  when  an 
interpreter  is  needed  instanUy,  or  when 
services  are  needed  in  an  unusual  or 
infi-equenUy  encountered  language.  The 
competence  and  qualifications  of 
individuals  providing  language  services 
are  discussed  in  Standard  6. 


5.  Health  Care  Organizations  Must 
Provide  to  Patients/Consumers  in  Their 
Preferred  Language  Both  Verbal  Offers 
and  Written  Notices  Informing  Them  of 
Their  Right  To  Receive  Language 
Assistance  Services 

LEP  individuals  should  be  informed — 
in  a  language  they  can  understand — that 
they  have  the  right  to  free  language 
services  and  that  such  services  are 
readily  available.  At  all  points  of 
contact,  health  care  organizations 
should  also  distribute  written  notices 
with  this  information  and  post 
translated  signage.  Health  care 
organizations  should  explicitly  inquire 
about  the  preferred  language  of  each 
patient/consumer  and  record  this 
information  in  all  records.  The  preferred 
language  of  each  patient/consumer  is 
the  language  in  which  he  or  she  feels 
most  comfortable  in  a  clinical  or 
nonclinical  encounter. 

Some  successful  methods  of 
informing  patients/consumers  about 
language  assistance  services  include:  (a) 
using  language  identification  or  'I  speak 
*   *   *"  cards:  (b)  posting  and 
maintaining  signs  in  regularly 
encountered  languages  at  all  points  of 
entry:  (c)  creating  uniform  procedures 
for  timely  and  effective  telephone 
commimication  between  staff  and  LEP 
persons:  and  (d)  including  statements 
about  the  services  available  and  the 
right  to  free  language  assistance  services 
in  appropriate  non-English  languages  in 
brochures,  booklets,  outreach  materials, 
and  other  materials  that  are  routinely 
distributed  to  the  public. 

6.  Health  Care  Organizations  Must 
Assure  the  Competence  of  Language 
Assistance  Provided  to  Limited  English 
Proficient  Patients/Consumers  by 
Interpreters  and  Bilingual  Staff.  Family 
and  Friends  Should  Not  Be  Used  To 
Provide  Interpretation  Services  (Except 
on  Request  by  the  Patient/Consumer) 

Accurate  and  effective 
communication  between  patients/ 
consumers  and  clinicians  is  the  mos: 
essential  component  of  the  health  care 
encounter.  Patients/consumers  cannot 
fully  utilize  or  negotiate  other  important 
services  if  they  caimot  communicate 
with  the  nonclinical  staff  of  health  care 
organizations.  When  language  barriers 
exist,  relying  on  staff  who  are  not  fully 
bilingual  or  lack  interpreter  training 
frequently  leads  to  misunderstanding, 
dissatisfaction,  omission  of  vital 
information,  misdiagnoses, 
inappropriate  treatment,  and  lack  of 
compliance.  It  is  insufficient  for  health 
care  organizations  to  use  any  apparently 
bilingual — person  for  delivering 
language  services 'they  must  assess  and 
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ensure  the  training  and  competency  of 
individuals  who  deliver  such  services. 

Bilingual  clinicians  and  other  staff 
who  communicate  directly  with 
patients/consumers  in  their  preferred 
language  must  demonstrate  a  command 
of  both  English  and  the  target  language 
that  includes  knowledge  and  facility 
with  the  terras  and  concepts  relevant  to 
the  type  of  encounter.  Ideally,  this 
should  be  verified  by  formal  testing. 
Research  has  shown  that  individuals 
with  exposure  to  a  second  language, 
even  those  raised  in  bilingual  homes, 
frequentlv  overestimate  their  ability  to 
communicate  in  that  language,  and 
make  errors  that  could  affect  complete 
and  accurate  communication  and 
comprehension. 

Prospective  and  working  interpreters 
must  demonstrate  a  similar  level  of 
bilingual  proficiency.  Health  care 
organizations  should  verif\'  the 
completion  of.  or  arrange  for.  formal 
training  in  the  techniques,  ethics,  and 
cross-cultural  issues  related  to  medical 
interpreting  (a  minimum  of  40  hours  is 
recommended  by  the  National  Council 
on  Interpretation  in  Health  Care). 
Interpreters  must  be  assessed  for  their 
ability  to  convey  information  accurately 
in  both  languages  before  they  are 
allowed  to  interpret  in  a  health  care 
setting. 

In  order  to  ensure  complete,  accurate, 
impartial,  and  confidential 
communication,  family,  friends  or  other 
individuals,  should  not  be  required, 
suggested,  or  used  as  interpreters. 
However,  a  patient/consumer  may 
choose  to  use  a  family  member  or  friend 
as  an  interpreter  after  being  informed  of 
the  availability  of  free  interpreter 
services  unless  the  effectiveness  of 
services  is  compromised  or  the  LEP 
person's  confidentiality  is  violated.  The 
health  care  organization's  staff  should 
suggest  that  a  trained  interpreter  be 
present  during  the  encounter  to  ensure 
accurate  interpretation  and  should 
document  the  offer  and  declination  in 
the  LEP  person's  file.  Minor  children 
should  never  be  used  as  interpreters, 
nor  be  allowed  to  interpret  for  their 
parents  when  they  are  the  patients/ 


consumers. 


7.  Health  Care  Organizations  Must  Make 
Available  Easily  Understood  Patient- 
Related  Materials  and  Post  Signage  in 
the  Languages  of  the  Commonly 
Encountered  Groups  and/or  Groups 
Represented  in  the  Service  Area 

An  effective  language  assistance 
program  ensures  that  written  materials 
routinely  provided  in  English  to 
applicants,  patients/consumers,  and  the 
public  are  available  in  commonly 
encountered  languages  other  than 


English.  It  is  important  to  translate 
materials  that  are  essential  to  patients/ 
consumers  accessing  and  making 
educated  decisions  about  health  care. 
Examples  of  relevant  patient-related 
materials  include  applications,  consent 
forms,  and  medical  or  treatment 
instructions;  however,  health  care 
organizations  should  consult  OCR 
guidance  on  Title  VI  for  more 
information  on  what  the  Office 
considers  to  be  "vital"  documents  that 
are  particularly  important  to  ensure 
translation  (65  PR  52762-52774,  August 
:}0,  2000)  at  [wAv-w. hhs.gov/ocr/lep]. 

Commonly  encountered  languages  are 
languages  that  are  used  by  a  significant 
number  or  percentage  of  the  population 
in  the  service  area.  Consult  the  OCR 
guidance  for  guidelines  regarding  the 
LEP  language  groups  for  which 
translated  written  materials  should  be 
provided.  Persons  in  language  groups 
that  do  not  fall  within  these  guidelines 
should  be  notified  of  their  right  to 
receive  oral  translation  of  written 
materials. 

Signage  in  commonly  encountered 
languages  should  provide  notices  of  a 
variety  of  patient  rights,  the  availability 
of  conflict  and  grievance  resolution 
processes,  and  directions  to  facility 
services.  Way-finding  signage  should 
identify  or  label  the  location  of  specific 
services  (e.g.,  admissions,  pediatrics, 
emergency'  room).  Written  notices  about 
patient/consumer  rights  to  receive 
language  assistance  services  are 
discussed  in  Standard  5. 

Materials  in  commonly  encountered 
languages  should  be  responsive  to  the 
cultures  as  well  as  the  levels  of  literacy 
of  patients/consumers.  Organizations 
should  provide  notice  of  the  availability 
of  oral  translation  of  written  materials  to 
LEP  individuals  who  cannot  read  or 
who  speak  nonwritten  languages. 
Materials  in  alternative  formats  should 
be  developed  for  these  individuals  as 
well  as  for  people  with  sensory, 
developmental,  and/or  cognitive 
impairments. 

The  obligation  to  provide  meaningful 
access  is  not  limited  to  written 
translations.  Oral  communication  often 
is  a  necessary'  part  of  the  exchange  of 
information,  and  written  materials 
should  never  be  used  as  substitutes  for 
oral  interpreters.  A  health  care 
organization  that  limits  its  language 
services  to  the  provision  of  written 
materials  may  not  be  allowing  LEP 
persons  equal  access  to  programs  and 
services  available  to  persons  who  speak 
English. 

Organizations  should  develop  policies 
and  procedures  to  ensure  development 
of  quality  non-English  signage  and 
patient-related  materials  that  are 


appropriate  for  their  target  audiences. 
At  a  minimum,  the  translation  process 
should  include  translation  by  a  trained 
individual,  back  translation  and/or 
review  by  target  audience  groups,  and 
periodic  updates. 

It  is  important  to  note  that  in  some 
circumstances  verbatim  translation  may 
not  accurately  or  appropriately  convey 
the  substance  of  what  is  contained  in 
materials  written  in  English. 
Additionally,  health  care  organizations 
should  be  aware  of  and  comply  with 
existing  State  or  local 
nondiscrimination  laws  that  are  not 
superceded  by  Federal  requirements. 

8.  Health  Care  Organizations  Should 
Develop,  Implement,  and  Promote  a 
Written  Strategic  Plan  That  Outlines 
Clear  Goals,  Policies,  Operational  Plans, 
and  Management  Accoimtability/ 
Oversight  Mechanisms  To  Provide 
Culturally  and  Linguistically 
Appropriate  Services 

Successful  implementation  of  the 
CLAS  standards  depends  on  an 
organization's  ability  to  target  attention 
and  resources  on  the  needs  of  culturally 
diverse  populations.  The  purpose  of 
strategic  planning  is  to  help  the 
organization  define  and  structure 
activities,  policy  development,  and  goal 
setting  relevant  to  culturally  and 
linguistically  appropriate  services.  It 
also  allows  the  agency  to  identify, 
monitor,  and  evaluate  system  features 
that  may  warrant  implementing  new 
policies  or  programs  consistent  with  the 
overall  mission. 

The  attainment  of  cultural 
competence  depends  on  the  willingness 
of  the  organization  to  learn  and  adapt 
values  that  are  explicitly  articulated  in 
its  guiding  mission.  A  sound  strategic 
plan  for  CLAS  is  integrally  tied  to  the 
organization's  mission,  operating 
principles,  and  service  focus. 
Accountability  for  CLAS  activities  must 
reside  at  the  highest  levels  of  leadership 
including  the  governing  body  of  the 
organization.  Without  the  strategic  plan, 
the  organization  may  be  at  a 
disadvantage  to  identify  and  prioritize 
patient/consumer  service  need 
priorities. 

Designated  personnel  or  departments 
should  have  authority'  to  implement 
CLAS-specific  activities  as  well  as  to 
monitor  the  responsiveness  of  the  whole 
organization  to  the  cultural  and 
linguistic  needs  of  patients/consumers. 

Consistent  with  Standard  12,  the 
strategic  plan  should  be  developed  with 
the  participation  of  consumers, 
community,  and  staff  who  can  convey 
the  needs  and  concerns  of  all 
communities  and  all  parts  of  the 
organization  affected  by  the  strategy. 


And,  consistent  with  Standards  9, 10, 
and  1 1 ,  the  results  of  data  gathering  and 
self-assessment  processes  should  inform 
the  development  and  refinement  of 
goals,  plans,  and  policies. 

9.  Health  Care  Organizations  Should 
Conduct  Initial  and  Ongoing 
Organizational  Self-Assessments  of 
CLAS-Related  Activities  and  Are 
Encouraged  To  Integrate  Cultural  and 
Linguistic  Competence-Related 
Measures  Into  "Their  Internal  Audits, 
Performance  Improvement  Programs, 
Patient  Satisfaction  Assessments,  and 
Outcomes-Based  Evaluations 

Ideally,  these  self-assessments  should 
address  all  the  activities  called  for  in  the 
14  CLAS  standards.  Initial  self- 
assessment,  including  an  inventory  of 
organizational  policies,  practices,  and 
procedures,  is  a  prerequisite  to 
developing  and  implementing  the 
strategic  plan  called  for  in  Standard  8. 
Ongoing  self-assessment  is  necessary  to 
determine  the  degree  to  which  the 
organization  has  made  progress  in 
implementing  all  the  CLAS  standards. 
The  purpose  of  ongoing  organizational 
self-assessment  is  to  obteun  baseline  and 
updated  information  that  can  be  used  to 
define  service  needs,  identify 
opportunities  for  improvement,  develop 
action  plans,  and  design  programs  and 
activities.  The  self-assessment  should 
focus  on  the  capacities,  strengths,  and 
weaknesses  of  the  organization  in 
meeting  the  CLAS  standards. 

Integrating  cultural  and  linguistic 
competence-related  measures  into 
existing  quality  improvement  activities 
will  also  help  institutionalize  a  focus  on 
CLAS  within  the  organization.  Linking 
CLAS-related  measures  with  routine 
quality  and  outcome  efforts  may  help 
build  the  evidence  base  regarding  the 
impact  of  CLAS  interventions  on  access, 
patient  satisfaction,  quality,  and  clinical 
outcomes. 

Patient/consumer  and  community 
siu^eys  and  other  methods  of  obtaining 
input  are  important  components  of 
organizational  quality  improvement 
activities.  But  they  should  not  constitute 
the  only  method  of  assessing  quality 
with  respect  to  CLAS.  When  used,  such 
surveys  should  be  culturally  and 
linguistically  appropriate. 


10.  Health  Care  Organizations  Should 
Ensure  That  Data  on  the  Individual 
Patient's/Consumer's  Race.  Ethnicity, 
and  Spoken  and  Written  Language  Are 
Collected  in  Health  Records,  Integrated 
Into  the  Organization's  Management 
Information  Systems,  and  Periodically 
Updated 

The  purposes  of  collecting 
information  on  race,  ethnicity,  and 
language  are  to: 

•  Adequately  identify  population 
groups  within  a  service  area: 

•  Ensure  appropriate  monitoring  of 
patient/consumer  needs,  utilization, 
quality  of  care,  and  outcome  patterns: 

•  Prioritize  allocation  of 
organizational  resources: 

•  Improve  service  planning  to 
eidiance  access  and  coordination  of 
care;  and 

•  Assure  that  health  care  services  are 
provided  equitably. 

Collection  of  data  on  self-identified 
race/ethnicity  should  adhere  to  the 
standard  procedures  and  racial  and 
ethnic  categories  specified  in  the  Office 
of  Management  and  Budget's  most 
current  policy  directive  and  adapted  in 
the  U.S.  Census  2000.  To  improve  the 
accuracy  and  reliability  of  race  and 
ethnic  identifier  data,  health  care 
organizations  should  adapt  intake  and 
registration  procedures  to  facilitate 
patient/consumer  self-identification  and 
avoid  use  of  observational/visual 
assessment  methods  whenever  possible. 
Individuals  should  be  allowed  to 
indicate  all  racial  and  ethnic  categories 
that  apply.  Health  care  organizations 
can  enhance  their  information  on 
subpopulation  differences  by  collecting 
additional  identifiers  such  as  self- 
identified  coimtry  of  origin,  which 
provides  information  relevant  to 
patient/consumer  care  that  is 
imobtainable  from  other  identifiers. 

The  purpose  of  collecting  information 
on  language  is  to  enable  staff  to  identify 
the  preferred  mode  of  spoken  and 
written  communication  that  a  patient/ 
consumer  is  most  comfortable  using  in 
a  health  care  encounter.  Language  data 
also  can  help  organizations  develop 
language  services  that  facilitate  LEP 
patients/consiamers  receiving  care  in  a 
timely  manner.  To  improve  the  accuracy 
and  reliability  of  language  data,  health 
care  organizations  should  adapt 
procedures  to  document  patient/ 
consumer  preferred  spoken  and  written 
language.  Written  language  refers  to  the 
patient/consumer  preference  for 
receiving  health-related  materials.  Data 
collected  on  language  should  include 
dialects  and  American  Sign  Language. 

For  health  encounters  that  involve  or 
require  the  presence  of  a  legal  parent  or 


guardian  who  does  not  speak  English 
(e.g..  when  the  patient/consumer  is  a 
minor  or  severely  disabled),  the 
management  information  system  record 
and  chart  should  document  the 
language  not  only  of  the  patient/ 
consumer  but  also  of  the  accompanying 
aduh(s). 

Health  care  organizations  should 
collect  data  from  patients/consumers  at 
the  first  point  of  contact  using  personnel 
who  are  trained  to  be  culturally 
competent  in  the  data  collection 
process.  Health  care  organizations 
should  inform  patients/consumers  about 
the  purposes  (as  stated  above)  of 
collecting  data  on  race,  ethnicity,  and 
language,  and  should  emphasize  that 
such  data  are  confidential  and  will  not 
be  used  for  discriminatory'  purposes.  No 
patient/consumer  should  be  required  to 
provide  race,  ethnicity,  or  language 
information,  nor  be  denied  care  or 
services  if  he  or  she  chooses  not  to 
provide  such  information.  All  patient/ 
consumer  data  should  be  maintained 
according  to  the  highest  standards  of 
ethics,  confidentiality,  and  privacy,  and 
should  not  be  used  for  discriminatory- 
purposes. 

11.  Health  Care  Organizations  Should 
Maintain  a  Current  Demographic, 
Cultiu-al,  and  Epidemiological  Profile  of 
the  Community  as  Well  as  a  Needs 
Assessment  to  Accurately  Plan  for  and 
Implement  Services  That  Respond  to  the 
Cultural  and  Linguistic  Characteristics 
of  the  Service  Area 

The  purpose  of  this  standard  is  to 
ensure  that  health  care  organizations 
obtain  a  variety  of  baseline  data  and 
update  the  data  regularly  to  better 
understand  their  communities,  and  to 
accurately  plan  for  and  implement 
services  that  respond  to  the  cultural  md 
linguistic  characteristics  of  the  serv.c^ 
area. 

Health  care  organizations  should 
regularly  use  a  variety  of  methods  and 
information  sources  to  maintain  data  on 
racial  and  ethnic  groups  in  the  service 
area.  It  is  important  that  health  care 
organizations  go  beyond  their  own  data, 
such  as  marketing,  enrollment,  and 
termination  figures,  which  may  provide 
an  incomplete  portrait  of  the  potential 
patient/consumer  population,  many  of 
whom  may  not  be  aware  of  or  use  the 
organization's  services.  A  more  useful 
and  in-depth  approach  would  use  data 
sources  such  as  census  figures  and/or 
adjustments,  voter  registration  data, 
school  em-ollment  profiles,  county  and 
State  health  status  reports,  and  data 
from  community  agencies  and 
organizations.  Both  quantitative  and 
qualitative  methods  should  be  used  to 
determine  cultural  factors  related  to 
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patient/consumer  needs,  attitudes. 
behaviors,  health  practices,  and 
concerns  about  using  health  care 
ser\'ices  as  well  as  the  surrounding 
community's  resources,  assets,  and 
needs  related  to  CLAS.  Methods  could 
include  epidemiological  and 
ethnographic  profiles  as  well  as  focus 
groups.  inter\iews.  and  surveys 
conducted  in  the  appropriate  languages 
spoken  by  the  patient/consumer 
population  Health  care  organizations 
should  not  use  the  collected  data  for 
discriminatory  purposes. 

In  accordance  with  Standard  12. 
health  care  organizations  should  involve 
the  community  in  the  design  and 
implementation  of  the  community 
profile  and  needs  assessment. 

12   Health  Care  Organizations  Should 
Develop  Participatory.  Collaborative 
Partnerships  With  (Communities  and 
Utilize  a  Variety  of  Formal  and  Informal 
Mechanisms  to  Facilitate  Cotpmunity 
and  Patient/Consumer  Involvement  in 
Designing  and  Implementing  CLAS — 
Related  Activities 

The  culturallv  competent  organization 
views  responsive  sen.ice  delivery  to  a 
community  as  a  collaborative  process 
that  is  informed  and  influenced  by 
community  interests,  expertise,  and 
needs.  Ser\'ices  that  are  designed  and 
improved  with  attention  to  community 
needs  and  desires  are  more  likely  to  be 
used  bv  patients'consumers,  thus 
leading  to  more  acceptable,  responsive, 
efficient,  and  effective  care.  As 
described  below,  this  standard 
addresses  two  levels  of  consumer/ 
patient  and  community  involvement 
that  are  not  token  in  nature,  but  involve 
working  with  the  community  in  a 
mutual  exchange  of  expertise  that  will 
help  shape  the  direction  and  practic:es 
of  the  health  care  organization. 

Patients/consumers  and  community 
representatives  should  be  actively 
consulted  and  involved  in  a  broad  range 
of  ser\ice  design  and  delivery  activities. 
In  addition  to  providing  input  on  the 
planning  and  implementation  of  CLAS 
activities,  they  should  be  solicited  for 
input  on  broad  organizational  policies, 
evaluation  mechanisms,  marketing  and 
communication  strategies,  staff  training 
programs,  and  so  forth.  There  are  many 
formal  and  informal  mechanisms 
available  for  this,  including 
participation  in  governing  boards, 
community  advisory  committees,  ad  hoc 
advisory  groups,  and  communitv 
meetings  as  well  as  informal 
conversations,  interviews,  and  focus 
groups 

Health  care  organizations  should  also 
collaborate  and  consult  with 
community-based  organizations. 


providers,  and  leaders  for  the  purposes 
of  partnering  on  outreach,  building 
provider  networks,  providing  ser\'ice 
referrals,  and  enhancing  public  relations 
with  the  c:ommunity  being  served. 

Related  to  Standard  1 1 ,  health  care 
organizations  should  involve  relevant 
community  groups  and  patients/ 
consumers  in  the  implementation  of  the 
community  profile  and  needs 
assessment. 

13.  Health  Care  Organizations  Should 
Ensure  That  tConflict  and  Grievance 
Resolution  Processes  Are  Culturally  and 
Linguistically  Sensitive  and  Capable  of 
Identifving,  Preventing,  and  Resolving 
Ooss-Cultural  Conflicts  or  Complaints 
by  Patients/Consumers 

This  standard  requires  health  care 
organizations  to  anticipate  and  be 
responsive  to  the  inevitable  cross- 
cultural  differences  that  arise  between 
patients/consumers  and  the 
organization  and  its  staff.  Ideally,  this 
responsiveness  may  be  achieved  by 
integrating  cultural  sensitivity  and  staff 
diversitv  into  existing  cemplaint  and 
grievance  proct^dures  as  well  as  into 
policies,  programs,  offices  or 
committees  charged  with  responsibility 
for  patient  relations,  and  legal  or  ethical 
issues  When  these  existing  structures 
are  inadequate,  new  approaches  may 
need  to  be  developed.  Patients/ 
consumers  who  bring  racial,  cultural, 
religious,  or  linguistic  differences  to  the 
health  care  setting  are  particularly 
vulnerable  to  experiencing  situations 
where  those  differences  are  not 
accommodated  or  respected  by  the 
health  care  institution  or  its  staff.  These 
situations  may  range  from  differences 
related  to  informed  consent  and 
advanced  directives,  to  difficulty  in 
accessing  services  or  denial  of  services, 
to  outright  discriminatory  treatment. 
Health  care  organizations  should  ensure 
that  all  staff  members  are  trained  to 
recognize  and  prevent  these  potential 
conflicts,  and  that  patients  are  informed 
about  and  have  access  to  complaint  and 
grievance  procedures  that  cover  all 
aspects  of  their  interaction  with  the 
organization.  In  anticipation  of  patients/ 
consumers  who  are  not  comfortable 
with  expressing  or  acting  on  their  own 
concerns,  the  organization  should  have 
informal  <uid  formal  procedures  such  as 
focus  groups,  staff-peer  observation,  and 
medical  record  review  to  identify  and 
address  potential  conflicts. 

Amimg  the  steps  health  care 
organizations  can  take  to  fulfill  this 
standard  are:  providing  cultural 
competence  training  to  staff  who  handle 
complaints  and  grievances  or  other  legal 
or  ethical  conflict  issues;  providing 
notice  in  other  languages  about  the  right 


of  each  patient/consumer  to  file  a 
complaint  or  grievance;  providing  the 
contact  name  and  number  of  the 
individual  responsible  for  disposition  of 
a  grievance;  and  offering  ombudsperson 
services.  Health  care  organizations 
should  include  oversight  and 
monitoring  of  these  culturally  or 
linguistically  related  complaints/ 
grievances  as  part  of  the  overall  quality 
assurance  program  for  the  institution. 

14.  Health  Care  Organizations  Are 
Encouraged  to  Regularly  Make  Available 
to  the  Public  Information  About  Their 
Progress  and  Successful  Innovations  in 
Implementing  the  CLAS  Standards  and 
To  Provide  Public  Notice  in  Their 
Communities  About  the  Availability  of 
This  Information 

Sharing  information  with  the  public 
about  a  health  care  organization's  efforts 
to  implement  the  CLAS  standards  can 
serve  many  purposes.  It  is  a  way  for  the 
organization  to  communicate  to 
communities  and  patients/consumers 
about  its  efforts  and  accomplishments  in 
meeting  the  CLAS  standards.  It  can  help 
institutionalize  the  CLAS  standards  by 
prompting  the  organization  to  regularly 
focus  on  the  extent  to  which  it  has 
implemented  each  standard.  It  also  can 
be  a  mechanism  for  organizations  to 
learn  from  each  other  about  new  ideas 
and  successful  approaches  to 
implementing  CLAS. 

Health  care  organizations  can  exercise 
considerable  latitude  in  both  the 
information  they  make  available  and  the 
means  by  which  they  report  it  to  the 
public.  For  example,  organizations  can 
describe  specific  organizational  changes 
or  new  programs  that  have  been 
instituted  in  response  to  the  standards, 
CLAS-related  interventions  or  initiatives 
undertaken,  and/or  accomplishments 
made  in  meeting  the  needs  of  diverse 
populations.  Organizations  that  wish  to 
provide  more  in-depth  information  can 
report  on  the  data  collected  about  the 
populations  and  communities  served  in 
accordance  with  Standard  11  and  the 
self-assessment  results  gathered  from 
Standard  9.  Organizations  should  not 
report  scores  or  use  data  from  self- 
assessment  tools  that  have  not  been 
validated.  However,  as  standard  self- 
assessment  instruments  and 
performance  measures  are  developed 
and  validated,  additional  information 
gathered  by  using  these  tools  could  be 
made  available  to  the  public. 

Health  care  organizations  can  use  a 
variety  of  methods  to  communicate  or 
report  information  about  progress  in 
implementing  the  CLAS  standards, 
including  publication  of  stand-alone 
documents  focused  specifically  on 
cultural  and  linguistic  competence  or 


inclusion  of  CLAS  components  within 
existing  organizational  reports  and 
documents.  Other  channels  for  sharing 
this  information  include  the 
organization's  member  publications; 
newsletters  targeting  the  communities 
being  served;  presentations  at 
conferences;  newspaper  articles; 
television,  radio,  and  other  broadcast 
media;  and  postings  on  Web  sites. 
The  complete  report,  along  with 
supporting  material,  is  available  online 
at  wrww.OMHRC.gov/clas. 

Dated:  December  15,  2000. 
Nathan  Stinson,  Jr., 

Deputy  Assistant  Secretary  for  Minority 
Health. 

IFR  Doc.  00-32685  Filed  12-21-00;  8:45  ami 

BILUNG  CODE  4160-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[60Day-01-12] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506  {c){2)(A)  of  the 
Paperwork  reduction  Act  of  1995,  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  die  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Coimor,  CDC  Assistant  Reports 


Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
conmients  should  be  received  within  60 
days  of  this  notice. 

Proposed  Proiect 

Applying  Schema  Matching  to  Latex 
Allergy  Prevention  -NEW-  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
mission  of  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  is  to  promote  safety  and  health 
at  work  for  all  people  through  research 
and  prevention. 

This  project  is  a  3-year  study  that  will 
investigate  whether  application  of 
schema  correspondence  theory  will 
increase  the  effectiveness  of  NIOSH 
natural  rubber  latex  (NRL)  allergy 
information  brochures.  Allergy  to  NRL 
has  been  identified  as  a  significant 
health  risk  among  workers  using  latex 
gloves.  NRL  allergy  may  involve  the 
skin  (redness,  hives,  or  itching)  and/or 
the  respiratory  track  (runny  nose,  itchy 
eyes,  sneezing,  asthma).  Reactions  to 
NRL  range  from  mild  to  severe  enough 
to  require  medical  attention.  In  rare 
instances,  anaphylaxis  (shock)  can 
occur.  A  number  of  studies  suggest 
prevalence  of  NRL  sensitization  among 
healthcare  workers  ranging  from  5-12%. 
Non-healthcare  workers  are  also  at  risk 
for  NRL  allergy.  Prevalence  rates  of  up 
to  7%  for  antibodies  to  NRL  allergy  have 
been  reported  among  the  general 
population. 

In  1997,  NIOSH  published  Alert: 
Preventing  allergic  reactions  to  natural 
rubber  latex  in  the  workplace.  Despite 
the  importance  of  such  NIOSH 
recommendations,  it  is  unclear  how 
relevant  this  information  is  perceived  to 
be  by  workers.  Contemporary  models  of 
persuasion  consider  message  relevance 
to  be  crucial  in  determining  whether  a 
message  will  be  carefully  thought  about. 
Schema  correspondence  theory 
proposes  that  increasing  the  number  of 
elements  in  a  health  and  safety  message 
that  members  of  an  occupational  group 
can  identify  with  should  increase  its 
relevance  to  that  group.  Messages  are 
more  effective,  when  individuals  can 
think  about  themselves  as  they  are 
presented  with  the  information. 

Message  development  and 
occupational  group  selection  for  this 
project  will  be  guided  by  Holland's 


Career  Typology  Theory.  This  theory' 
postulates  that  both  individuals  and 
occupations  may  be  described  in  terms 
of  six  primary  work  personality  types, 
each  of  which  is  characterized  by  a 
distinctive  clustering  of  work-related 
interests,  values  and  activities.  One 
occupational  group  from  each  of  the  six 
primary  Holland  types  will  be  targeted 
in  this  study.  These  groups  are:  police 
officers,  veterinary  assistants, 
hairstylists,  childcare  workers,  and  food 
service  workers.  Occupational  group 
specific  information,  such  as  work- 
related  interests,  values,  and  activities, 
will  be  combined  with  NRL  allergy 
information  to  produce  brochures 
tailored  for  each  of  the  six  groups.  The 
effectiveness  of  the  tailored  NRL 
brochures  developed  by  this  study  will 
be  compared  with  a  "generic", 
untailored  NRL  brochure,  with  the 
existing  NIOSH  NRL  allergy  brochure. 
Latex  Allergy:  A  Prevention  Guide,  and 
with  a  NRL  allergy  brochure  currently 
under  development  by  another  NIOSH 
research  project. 

In  a  Pretesting  Phase,  workers  will 
assess  statements  that  will  be  used  to 
develop  the  study  brochures.  These 
brochures  will  be  assessed  in  a  small 
scale  Pilot  Study  using  samples  from 
each  of  the  six  occupational  groups.  The 
tailored  brochures  will  be  finalized  and 
assessed  in  a  full  scale  Field  Study 
using  samples  from  each  of  the  six 
occupational  groups.  Participants  will 
be  asked  to  read  the  brochures  that  have 
been  tailored  for  their  occupational 
group  and  then  to  complete  attitude  and 
behavior  surveys  immediately,  and  at 
one  and  three  month  follow  ups. 

This  study  will  contribute 
significantly  to  the  knowledge 
concerning  the  application  of  schema 
matching  theory  to  occupational  safety 
and  health  information.  In  addition,  this 
study  will  also  provide  valuable 
information  regarding  the  effectiveness 
of  text-based  occupational  safety  and 
health  interventions  over  time.  If  proven 
successful,  schema  matching  could  be 
used  by  NIOSH  to  increase  the 
effectiveness  of  a  wide  range  of 
occupational  safety  and  health 
communications.  Based  on  an  average 
hourly  wage  of  SlO.OO  among  all 
occupational  groups  combined,  the  total 
annual  cost  to  respondents  is  S16.225. 
This  is  a  3-vear  studv. 


Phase 


Number  of 
respondents 


Number  of 

responses  per 

respondent 


Average  time 
burden  (hours) 
per  response 


Total  burden 
(hours) 


Pretesting 


180 


1 


20 


360 


80880 
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80881 


Phase 


PiloJ  Study 
Field  Study 

Total  .. 


Number  of 
respondents 


375 
2.880 


Number  of 
responses  per 
respondent  " 


Average  time 

burden  (hours) 

per  response 


30/60 
30/60 


Total  burden 
(hours) 


187.5 
4,320 


4.867.5 


Dated:  Decemljer  18.  2000. 
Chuck  Gollmar, 

Deputy  Associate  Director  for  Policy. 
Planning  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention,  ICDCl. 
[FR  Dot  00-32757  Filed  12-21-00;  8:45  am] 

BILLING  COOC  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[3ODAY-13-01] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  bv  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CJDC,  Desk  Officer.  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

Nursing  Homes'  Access  to  Influenza 
Vaccine  and  Use  of  Rapid  Influenza 
Tests  and  Antivirals — New — National 
Center  for  Infectious  Diseases  (NCID) — 
Uncontrolled  nursing  home  influenza 
outbreaks  can  result  in  illness  in  >  10 
percent  of  residents.  Vaccine  is  the 
primary  means  to  prevent  influenza  and 
its  complications.  However,  outbreaks 
can  occur  despite  high  vaccination 
levels.  The  use  of  rapid  diagnostic  tests 
and  the  timely  administration  of 
antiviral  medications  can  lessen  the 
impact  of  influenza  outbreaks.  In  1998. 
d  study  was  conducted  among  nursing 


homes  in  nine  states  to  determine  the 
use  of  rimantadine.  Since  that  time,  new 
rapid  diagnostic  tests  and 
neuraminidase  inhibitor  antiviral 
medications  have  been  approved.  In 
addition,  a  substantial  delay  in  the 
distribution  of  influenza  vaccine  and  a 
possible  vaccine  shortage  are 
anticipated  for  the  2000-01  influenza 
season. 

The  purpose  of  this  study  is  to  assess 
nursing  homes'  access  to  vaccine  in 
2000-01,  the  use  of  rapid  influenza 
diagnostic  tests,  and  the  influenza 
inhibitor  antivirals.  A  survey  will  be 
mailed  to  sample  of  randomly  selected 
nursing  homes  in  the  same  nine  states 
surveyed  in  1998.  The  results  wall  be 
used  to  evaluate  resident  and  staff 
vaccination  levels  and  the  use  of  rapid 
influenza  tests  and  antiviral 
medications.  We  will  also  assess  the 
relationship  between  access  to  vaccine 
and  the  concurrence  of  outbreaks.  The 
total  annual  burden  hours  are  573. 


Respondents 


Number  of 
respondents 


Number  of 

responses  per 

respondent 


Avg.  burden/ 
respondents 

(in  hrs) 


NH  Infection  Control  Nurse — mailed  survey    . 
NH  Infection  Control  Nurse — Validation  study 


1108 
204 


20/60 
1 


Dated:  December  18,  2000. 
Chuck  Gollmar. 

Deputv  Afisonatf  Director  for  Policy. 
Planning  and  Evaluation.  Centers  for  Disease 
Control  and  Prevention  ICDCI 
(FR  Doc.  00-32756  Filed  12-21-00;  8:45  dini 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[60Day-01-13] 

Proposed  Data  Collections  Submitted 
for  Public  Comnient  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 


Paperwork  reduction  Act  of  1995.  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
IS  necessarv'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  wavs  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Tailoring  NIOSH  Messages  to 
Individual  Health  Construal  — NEW — 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  mission  of  the  the  National  Institute 
for  Occupational  Safety  and  Health  is  to 
promote  safety  and  health  at  work  for  all 
people  through  research  and  prevention. 


The  overall  goal  of  the  current  project 
is  to  examine  the  effectiveness  of 
tailoring  NIOSH  web-based 
communications  to  the  psychological 
characteristics  of  the  individuals  who 
receive  the  communications.  Typically. 
NIOSH  publications  informing  at-risk 
workers  about  health  hazards  and  safety 
recommendations  are  distributed  by 
mail  using  a  printed  format.  However, 
the  growing  use  of  computers  opens  the 
door  to  a  new  format  for  distributing 
health  and  safety  information  to 
workers:  communication  of  health 
information  via  the  Web.  Importantly, 
web-based  communication  makes  it 
possible  to  tailor  health  information  to 
particular  users.  Past  research  has 
demonstrated  that  health-related 
behavior  may  be  construed  positively  by 
an  individual,  in  terms  of  wellness,  or 
negatively,  in  terms  in  illness.  The 
current  project  tests  the  effectiveness  of 
message  tailoring  on  this  dimension. 

This  project  will  examine  the 
effectiveness  of  tailoring  a  web 
communication  based  on  the  NIOSH 
Alert  "Preventing  Needlestick  Injuries 
in  Health  Care  Settings"  to  the  user's 
personal  construal  of  this  occupational 
safety  issue  in  terms  of  wellness  or 


illness.  Over  8  million  workers  in  the 
United  States  are  employed  in  health 
care  settings,  and  it  is  estimated  that 
between  600,000-800,000  needlestick 
injuries  occur  on  an  annual  basis  in 
these  settings,  mostly  involving  nurses 
[Henry  and  Campbell  1995;  EPINet 
1999].  These  injuries  pose  both  physical 
and  emotional  threats  to  health  care 
workers,  as  serious  infections  from 
bloodbome  pathogens  may  result. 
Through  the  use  of  message  tailoring, 
the  proposed  project  aims  to  increase 
health  care  workers'  compliance  with 
the  safety  recommendation  provided  in 
the  NIOSH  Alert  "Preventing 
Needlestick  Injuries  in  Health  Care 
Settings." 

In  study  1 ,  attitudinal  predictors  of 
needlestick  injury  prevention  behaviors 
will  be  assessed  for  registered  nurses 
who  view  this  issue  as  a  health 
maintenance  issue  versus  an  illness 
prevention  issue.  This  data  will  be 
obtained  from  a  sample  of  500  registered 
nurses  who  will  be  asked  to  complete  a 
mail  survey  assessing  their  attitudes  and 
behaviors  with  regard  to  preventing 
needlestick  injuries.  In  a  second  study, 
the  NIOSH  Alert  "Preventing 
Needlestick  Injuries  in  Health  Care 


Settings"  will  be  modified  from  the 
original  printed  brochure  to  a  web-based 
format.  Two  formats  of  this  web-based 
document  will  be  created  that  are 
tailored  to  nurses  who  construe  the 
issue  of  needlestick  injuries  either 
positively  (in  terms  of  wellness)  or 
negatively  (in  terms  of  illness).  The 
impact  of  tailoring  the  message  format 
to  the  nurse's  construal  of  the  issue  of 
needlestick  injury  will  be  examined  in 
a  laboratory  setting  where  300 
participants  will  indicate  whether  they 
construe  this  issue  in  terms  of 
maintaining  wellness  (positively)  or  in 
terms  of  illness  prevention  (negatively). 
and  will  then  be  randomly  assigned  to 
gain  or  loss  frame  web  communications. 
The  impact  of  the  tailored  messages  on 
participants'  attitudes  and  behavioral 
intentions  with  regard  to  needle  safety 
will  be  assessed. 

The  results  of  this  project  should 
provide  NIOSH  with  information  about 
how  to  develop  effective  Web-based 
communication  strategies.  This  should 
have  the  consequence  of  enhancing 
occupational  safety  and  health  attitudes 
and  behaviors  among  at-risk  workers. 
The  total  cost  to  respondents  is  $8000. 


Respondents 


Registered  Nurses 


No.  of 
respondents 


No.  of 
responses/ 
respondent 


Avg.  burden 
per  response 


Total  burden 


800 


1 


30/60 


400 


Dated:  December  18,  2000. 
Chuck  Gollmar. 

Deputy  Associate  Director  for  Policy, 
Planning  and  Evaluation  Centers  for  Disease 
Control  and  Prevention,  (CDC). 
[FR  Doc.  00-32758  Filed  12-21-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centars  for  Disease  Control  and 
Prevention 

[Program  Announcament  01013] 

Grants  for  Acute  Care,  Rehabilitation 
and  Disability  Prevention  Research; 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that  grant 
applications  are  being  accepted  for 
Injury  Prevention  and  Control  Research 
Grants  for  fiscal  year  (FY)  2001.  This 
announcement  is  related  to  the  Healthy 


People  2010  focus  areas  of  Injury  and 
Violence  Prevention. 

The  purposes  of  this  program 
annoimcement  are  to: 

1.  Solicit  research  applications  that 
•  address  the  priorities  reflected  under 
the  heading,  "Programmatic  Interests." 

'  2.  Build  the  scientific  base  for  the 
prevention  of  injuries,  disabilities,  and 
deaths. 

3.  Encoureige  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
engineering,  bioengineering,  medicine, 
health  care,  public  health,  health  care 
research,  behavioral  and  social  sciences, 
and  others,  to  undertake  research  to 
prevent  and  control  injuries. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  emd  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit  and 
for-profit  organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 


governments,  Indian  tribes,  or  Indian 
tribal  organizations,  and  small, 
minority,  and  women-owned 
businesses. 

Current  holders  of  CDC  R49  Research 
grants  and  R49  Injury  Control  Research 
Center  (ICRC)  grants  are  eligible  to 
apply  for  supplemental  funding  to 
enhance  or  expand  existing  projects  or 
to  conduct  one  year  pilot  studies. 
Grantees  currently  funded  under 
announcements  00024  (Grants  for  Injury- 
Control  Training  and  Demonstration 
Center)  and  00043  (Grants  for  National 
Academic  Centers  of  Excellence  on 
Youth  Violence  Prevention)  are  not 
eligible  to  apply  for  supplements. 

Note:  Public  Law  104-65  states  thai  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

Applications  that  are  incomplete  or 
non-responsive  to  the  below 
requirements  will  be  returned  to  the 
applicant  without  further  consideration. 
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The  following  are  applicant 
requirements: 

1   A  principal  investigator,  who  has 
conducted  research,  published  thr 
findings  in  peer-reviewed  journals,  and 
has  specific  authority  and  responsibility 
to  carrv  out  the  proposed  project. 

2.  Demonstrated  experience  on  the 
applicant's  project  team  in  conducting, 
evaluating,  and  publishing  injury 
control  research  in  peer-reviewed 
joufnals. 

3  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  im.plementation  of 
the  proposed  activities. 

4.  The  abilitv  to  carr\'  out  injury 
control  research  projects  as  defined 
under  .addendum  2.  (l.a-c).  The 
addendum  is  contained  in  the 
application  package. 

5.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 
interests  as  described  under  the 
heading.  "Programmatic  Interests." 

C.  Availability  of  Funds 

Apprcximatelv  S800.000  is  expected 
to  be  available  in  FY  2001  for  injur\' 
research  grants  to  fund  approximately 
three  to  four  awards.  The  specific 
program  priorities  for  these  funding 
opportunities  are  outlined  with 
examples  in  this  announcement  under 
the  section,  "Programmatic  Interests." 

It  is  expected  that  the  awards  will 
begin  on  or  about  September  30.  2001. 
and  will  be  made  for  a  12-month  budget 
period  within  a  three-year  project 
period.  The  maximum  funding  level 
will  not  exceed  S300.000  (including 
both  direct  and  indirect  costs)  per  year 
or  5900,000  for  the  three-year  project 
period.  Those  grantees  eligible  for 
supplemental  funding  may  request  up  to 
5150,000  (including  both  direct  and 
indirect  costs)  for  one  year. 
Supplemental  awards  will  be  made  for 
the  budget  period  to  coincide  with  the 
actual  budget  period  of  the  grant. 
Applications  that  exceed  the  funding 
caps  of  5300,000  per  year  for  full 
proposals  or  5150,000  for  supplemental 
applications  will  be  excluded  from  the 
competition  and  returned  to  the 
applicant.  The  availability  of  Federal 
funding  may  vary  and  is  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  made  based  on 
satisfactory  progress  demonstrated  by 
investigators  at  work-in-progress 
monitoring  workshops  (travel  expenses 
for  this  annual  one-day  meeting  should 
be  included  in  the  applicant's  proposed 
budget)  and  the  achievement  of 


workplan  milestones  reflected  in  the 
continuation  application. 

Note:  (JrHiit  funds  will  not  be  made 
.HVciilable  111  support  the  provision  of  direct 
(  rire.  Klipil)l(;  applicants  may  enter  into 
i:onlrai,ts.  including  nonsortia  agreements  (as 
set  forth  in  the  PHS  (Jrants  Polii  y  Statement, 
dated  April  1.  1994).  as  netessary  to  meet  the 
requirements  of  the  program  and  strengthen 
the  overall  application. 

Programmatic  Interests 
Acute  Care 

The  National  Center  for  Injury 
Prevention  and  Ointrol  is  soliciting 
research  that  will  enable  emergency  and 
trauma  care  professionals  to  maximize 
their  contributions  to  injury  prevention 
and  control.  The  major  areas  of  research 
interest  are  further  development  of  (1) 
injurv  surveillance  using  patient  records 
and  population-ba.sed  registries:  (2) 
clinical  prevention  services  for  acute 
care  patients  aimed  at  reducing  their 
risk  of  future  injur\-:  (3)  cost-effective 
trauma  care  svstems  at  the  local, 
regional,  and  state  levels;  and  (4) 
evidence-based  practices  in  prehospital, 
emergency  department,  and  inpatient 
trauma  cart;.  In  the  current  funding 
cvcle,  high  priority  is  placed  on 
applications  seeking  to: 

•  Improve  the  uniformity,  quality, 
and  accessibility  of  emergency- 
department  data  for  public  health 
sur\'eillance. 

•  Evaluate  the  impact  of  trauma  care 
systems  on  patient  outcomes  and  costs. 

Rehabilitation  and  Disability 

In  rehabilitation  research  and 
disability  prevention,  population  and 
community-based  research  is  needed  to 
prevent  the  occurrence  and  reduce  the 
severity  of  disabilities  and  other  adverse 
outcomes  among  persons  with  traumatic 
brain  injury  (TBI)  and  spinal  cord  injury 
(SCI).  Adverse  outcomes  include 
secondary  conditions  such  as  pressure 
ulcers  and  contractures:  cognitive, 
behavioral,  or  psychological  disorders: 
and  other  definable  conditions 
associated  with  TBI  or  SCI.  In  the 
current  fiinding  cycle,  high  priority  is 
placed  on  applications  seeking  to: 

•  Develop  measures  for  assessing 
longer-term  outcomes  of  TBI  among 
children  ("longer-term  "  refers  to 
outcomes  measured  after  the  acute  and 
sub-acute  phases  of  recovery  following 
injury,  e.g..  in  an  interval  from  about  six 
months  to  one  or  more  years  following 
injury.) 

D.  Application  Content 

Applications  should  follow  the  PHS- 
398  (Rev.  4/98)  application  and  Errata 
sheet,  and  should  include  the  following 
information: 


1 .  The  project's  focus  that  justifies  the 
research  needs  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  and  the  relevance  of 
the  findings  to  reciuce  injury  morbidity, 
mortality,  disability,  and  economic 
losses.  This  focus  should  be  based  on 
recommendations  in  "Healthy  People 
2010"  and  should  seek  creative 
approaches  that  will  contribute  to  a 
national  program  for  injury  control. 

2.  Specific,  measurable,  and  time- 
framed  objectives. 

3.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved,  including  their  sequence.  A 
comprehensive  evaluation  plan  is  an 
essential  component  of  the  application. 

4.  A  description  of  the  principal 
investigator's  role  and  responsibilities. 

5.  A  description  of  all  the  project  staff 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  percentage  of  time  each  will 
devote  to  the  project,  as  well  as  that 
portion  of  their  salary  to  be  paid  by  the 
grant. 

6.  A  description  of  those  activities 
related  to,  but  not  supported  by  the 
grant. 

7.  A  de<^  .  iption  of  the  involvement  of 
other  enti'.iis  that  will  relate  to  the 
proposed  project,  if  applicable.  It  should 
include  commitments  of  support  and  a 
clear  statement  of  their  roles. 

8.  A  detailed  first  year's  budget  for  the 
grant  with  future  annual  projections,  if 
relevant. 

9.  An  explanation  of  how  the  research 
findings  will  contribute  to  the  national 
effort  to  reduce  the  morbidity,  mortality 
and  disability  caused  by  injuries  within 
three  to  five  years  from  project  start-up. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  which  are  made  available  to 
outside  reviewing  groups.  To  exercise 
this  option:  on  the  original  and  five 
copies  of  the  application,  the  applicant 
must  use  asterisks  to  indicate  those 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown;  however,  the 
subtotals  must  still  be  shown.  In 
addition,  the  applicant  must  submit  an 
additional  copy  of  page  4  of  Form  PHS- 
398,  completed  in  full,  with  the 
asterisks  replaced  by  the  salaries  and 
fringe  benefits.  This  budget  page  will  be 
reserved  for  internal  staff  use  only. 

E.  Submission  and  Deadline 

Letter  of  Intent:  Although  not  a 
prerequisite  of  application,  a  non- 
binding  letter  of  intent-to-apply  is 
requested  from  potential  applicants.  The 
letter  of  intent  shall  be  submitted  on  or 
before  February  6,  2001,  to  the  Grants 


Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement.  The  letter  should 
identify  the  announcement  number, 
name  the  principal  investigator,  and 
briefly  describe  the  scope  and  intent  of 
the  proposed  research  work.  The  letter 
of  intent  does  not  influence  review  or 
funding  decisions,  but  the  number  of 
letters  received  will  enable  CDC  to  plan 
the  review  more  effectively  and 
efficiently. 

Application  Submission:  Submit  the 
original  and  five  copies  of  PHS  398 
(OMB  Number  0925-0001  and  adhere  to 
the  instructions  on  the  Errata 
Instruction  sheet  for  PHS  398),  Forms 
are  in  the  application  kit. 

On  or  before  March  6,  2001,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  at  the  above  address  on  or 
before  the  deadline  date;  or  sent  on  or 
before  the  deadline  date,  and  received 
in  time  for  submission  to  the 
independent  review  group.  Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications,  will  not  be 
considered,  and  will  be  returned  to  the 
applicant. 

F.  Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  Eligible  Applicants  Section  (Items 
1-5). 

Incomplete  applications  and 
applications  that  are  not  responsive  will 
be  returned  to  the  applicant  without 
further  consideration.  It  is  especially 
important  that  the  applicant's  abstract 
reflects  the  project's  focus,  because  the 
abstract  will  be  used  to  help  determine 
the  responsiveness  of  the  application. 

Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  (triage)  by  a  peer 
review  committee,  the  Injury  Research 
Grant  Review  Committee  (IRGRC).  to 
determine  if  the  application  is  of 
sufficient  technical  and  scientific  merit 
to  warrant  further  review  by  the  IRGRC; 
CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 


principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 

Competing  Supplementalgrant 
awards  may  be  made  when  funds  are 
available,  to  support  research  work  or 
activities  not  previously  approved  by 
the  IRGRC.  Applications  should  be 
clearly  labeled  to  denote  their  status  as 
requesting  supplemental  funding 
support.  These  applications  will  be 
reviewed  by  the  IRGRC  and  the 
secondary  review  group. 

Awards  will  be  determined  by  the 
Director  of  the  NCIPC  based  on  priority 
scores  assigned  to  applications  by  the 
primary  review  committee  IRGRC, 
recommendations  by  the  secondary 
review  committee  Advisory  Committee 
for  Injury  Prevention  and  Control 
(ACIPC),  consultation  with  NCIPC 
senior  staff,  and  the  avcdlability  of 
funds. 

1 .  The  primary  review  will  be  a  peer 
review  conducted  by  the  IRGRC.  All 
applications  will  be  reviewed  for 
scientific  merit  by  a  committee  of  no 
less  than  three  reviewers  with 
appropriate  expertise  using  current 
National  Institutes  of  Health  (NIH) 
criteria  to  evaluate  the  methods  and 
scientific  quality  of  the  application. 
Factors  to  be  considered  will  include: 

a.  Significance.  Does  this  study 
address  an  important  problem?  If  the 
aims  of  the  application  are  achieved, 
how  will  scientific  knowledge  be 
advanced?  What  will  be  the  effect  of 
these  studies  on  the  concepts  or 
methods  that  drive  this  field? 

b.  Approach.  Are  the  conceptual 
framework,  design,  methods,  and 
analyses  adequately  developed,  well- 
integrated,  and  appropriate  to  the  aims 
of  the  project?  Does  the  applicant 
acknowledge  potential  problem  areas 
and  consider  alternative  tactics?  Does 
the  project  include  plans  to  measure 
progress  toward  achieving  the  stated 
objectives?  Is  there  an  appropriate  work 
plan  included? 

c.  Innovation.  Does  the  project 
employ  novel  concepts,  approaches  or 
methods?  Are  the  aims  original  and 
innovative?  Does  the  project  challenge 
or  advance  existing  paradigms,  or 
develop  new  methodologies  or 
technologies? 

d.  Investigator.  Is  the  principal 
investigator  appropriately  trained  and 
well  suited  to  carry  out  this  work?  Is  the 
proposed  work  appropriate  to  the 
experience  level  of  the  principal 
investigator  and  other  significant 
investigator  participants?  Is  there  a  prior 
history  of  conducting  injury-related 
research? 


e.  Environment.  Does  the  scientific 
environment  in  which  the  work  will  be 
done  contribute  to  the  probability  of 
success?  Does  the  proposed  research 
take  advantage  of  unique  features  of  the 
scientific  environment  or  employ  useful 
collaborative  arrangements?  Is  there 
evidence  of  institutional  support?  Is 
there  an  appropriate  degree  of 
commitment  and  cooperation  of  other 
interested  parties  as  evidenced  by  letters 
detailing  the  nature  and  extent  of  the 
involvement? 

f.  Ethical  Issues.  What  provisions 
have  been  made  for  the  protection  of 
human  subjects  and  the  safety  of  the 
research  environments?  How  does  the 
applicant  plan  to  handle  issues  of 
confidentiality  and  compliance  with 
mandated  reporting  requirements,  e.g., 
suspected  child  abuse?  Does  the 
application  adequately  address  the 
requirements  of  45  CFR  46  for  the 
protection  of  hiunan  subjects? 

g.  Study  Samples.  Are  the  samples 
sufficiently  rigorously  defined  to  permit 
complete  independent  replication  at 
another  site?  Have  the  referral  sources 
been  described,  including  the 
definitions  and  criteria?  What  plans 
have  been  made  to  include  women  and 
minorities  and  their  subgroups  as 
appropriate  for  the  scientific  goals  of  the 
research?  How  will  the  applicant  deal 
with  recruitment  and  retention  of 
subjects? 

h.  Dissemination.  What  plans  have 
been  articulated  for  disseminating 
findings? 

The  IRGRC  will  also  examine  the 
appropriateness  of  the  proposed  project 
budget  and  duration  in  relation  to  the 
proposed  research  and  the  availability 
of  data  required  for  the  project. 

2.  The  secondary  review  will  be 
conducted  by  the  Science  and  Program 
Review  Work  Group  (SPRWG)  from  the 
ACIPC.  The  ACIPC  Federal  ex  officio 
members  will  be  invited  to  attend  the 
secondary  review  and  will  receive 
modified  briefing  books,  (i.e.,  abstracts, 
strengths  and  weaknesses  from 
summary  statements,  and  project 
officer's  briefing  materials).  Federal  ex 
officio  members  will  be  encouraged  to 
participate  in  deliberations  when 
applications  address  overlapping  areas 
of  research  interest  so  that  unwarranted 
duplication  in  federally-funded  research 
can  be  avoided  and  special  subject  area 
expertise  can  be  shared.  The  NCIPC 
Division  Associate  Directors  for  Science 
(ADS)  or  their  designees  will  attend  the 
secondary  review  in  a  similar  capacity 
as  the  Federal  ex  officio  members  to 
assure  that  research  priorities  of  the 
armouncement  are  understood  and  to 
provide  background  regeu-ding  current 
research  activities.  Only  SPRWG 


80884 


Federal  Register/ Vol.  65.  No.  247 /Friday,  December  22.  2000 /Notices 


members  will  vote  on  funding 
recommendations,  and  their 
recommendations  will  be  carried  to  the 
entire  ACIPC  for  voting  by  the  ACIPC 
members  in  closed  session.  If  any 
further  review  is  needed  by  the  ACIPC. 
regarding  the  recommendations  of  the 
SPRVVG.  the  factors  considered  will  be 
the  same  as  the  factors  that  the  SPRWG 
considered. 

The  committee's  responsibility  is  to 
develop  funding  recommendations  for 
the  NCIPC  Director  based  on  the  results 
of  the  primar\-  review,  the  relevance  and 
balance  of  proposed  research  relative  to 
the  NCIPC  programs  and  priorities,  and 
to  assure  that  unwarranted  duplication 
of  federallv-funded  research  does  not 
occur.  The  Secondar\-  Review 
Committee  has  the  latitude  to 
recommend  to  the  NCIPC  Director,  to 
reach  over  better  ranked  proposals  in 
order  to  assure  maximal  impact  and 
balance  of  proposed  research.  The 
factors  to  be  considered  will  include: 

a.  The  results  of  the  primar\'  review- 
including  the  application's  priority 
score  as  the  primar\-  factor  in  the 
selection  process. 

b.  The  relevance  and  balance  of 
proposed  research  relative  to  the  NCIPC 
programs  and  priorities. 

c.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  "Healthy  People 
2010"  and  the  Institute  of  Medicine 
report.  "Reducing  the  Burden  of  Injury  ' 

d.  Budgetary  considerations. 

3.  Continued  Funding.- Continuation 
awards  made  after  FY  2001,  but  within 
the  project  period,  will  be  made  on  the 
basis  of  the  availability  of  funds  and  the 
following  criteria: 

a.  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project's 
annual  workplan  and  satisfactory- 
progress  demonstrated  through 
presentations  at  work-in- progress 
monitoring  workshops. 

b.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable. 

c.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives. 

d.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective. 

e.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds. 

G.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  an  original  plus 
two  copies  of 


1.  Progress  report  annually. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period,  and 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
davs  after  the  end  of  the  project  period. 

4.  At  the  completion  ofthe  project, 
the  grant  recipient  will  submit  a  brief 
(2,500  to  4.000  words)  summary 
highlighting  the  findings  and  their 
implications  for  research  and  policy. 
CDC  will  place  the  summary  report  and 
each  grant  recipients  final  report  with 
the  National  Technical  Information 
Service  (NTIS)  to  further  the  agency's 
efforts  to  make  the  information  more 
available  and  accessible  to  the  public. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information  "  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each  see  Addendum  1  in  the  application 
package. 

AR-1     Human  Subjects  Certification 
AR-2     Requirements  for  inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-3     Animal  Subjects  Requirement 
AR-7     Executive  Order  12372 

Review — not  applicable  for  this 

program  announcement 
AR-10    Smoke-Free  Workplace 

Requirement 
AR-1 1     Healthy  People  2010 
AR-12     Lobbying  Restrictions 
AR-1 3     Prohibition  on  Use  of  CDC 

funds  for  Certain  Gun  Control 

Activities 
AR-21     Small.  Minority,  and  Women- 
owned  Business 

H.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

In  addition  to  being  authorized  under 
301  (a)  (42  U.S.C.  241(a)l  of  the  Public 
Health  Service  Act,  this  program 
announcement  is  also  authorized  under 
391  (a)  [42  U.S.C.  280(b)l  of  the  Public 
Ser\'ice  Health  Act.  The  catalog  of 
Federal  Domestic  Assistance  number  is 
93,136. 

I.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is  http://\^'w\^'. cdc.gov. 

To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-888-GRANTS4 
(1-888—172-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 


If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 

Angela  Webb,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Program 
Announcement  #01013,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  Georgia  30341.  Telephone  (770) 
488-2784,  Internet  address: 
awebb@cdc.gov. 

For  program  technical  assistance, 
contact:  Ted  Jones,  Program  Manager, 
Office  of  Research  Grants,  National 
Center  for  Injury  Prevention  and 
Control,  Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE,  Mailstop  K-58,  Atlanta, 
GA  30341-3724,  Telephone  (770)  488- 
4824,  Internet  address:  tmjl@cdc.gov. 

Dated:  December  18,  2000. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office. 

Centers  for  Disease  Control  and  Prevention 

ICDCI. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01014] 

Grants  for  Traumatic  Injury 
Biomechanics  Research;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that  grant 
applications  are  being  accepted  for 
Injury  Prevention  and  Control  Research 
Grants  for  fiscal  year  (FY)  2001.  This 
announcement  is  related  to  the  Healthy 
People  2010  focus  areas  of  Injury  and 
Violence  Prevention. 

The  purposes  of  this  program 
announcement  are  to: 

1 .  Solicit  research  applications  that 
address  the  priorities  reflected  under 
the  heading,  "Programmatic  Interests." 

2.  Build  the  scientific  base  for  the 
prevention  of  injuries,  disabilities,  and 
deaths. 

3 .  Encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
engineering,  bioengineering,  medicine, 
health  care,  public  health,  health  care 
research,  behavioral  and  social  sciences, 
and  others,  to  undertake  research  to 
prevent  and  control  injuries. 
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B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit  and 
for-profit  organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations,  and  small, 
minority,  and  women-owned 
businesses. 

Current  holders  of  CDC  R49  Research 
grants  and  R49  Injury  Control  Research 
Center  (ICRC)  grants  are  eligible  to 
apply  for  supplemental  funding  to 
enhance  or  expand  existing  projects  or 
to  conduct  one  year  pilot  studies. 
Grantees  currently  funded  under 
announcements  00024(Grants  for  Injury 
Control  Training  and  Demonstration 
Center)  and  00043  (Grants  for  National 
Academic  Centers  of  Excellence  on 
Youth  Violence  Prevention)  are  not 
eligible  to  apply  for  supplements. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

Applications  that  are  incomplete  or 
non-responsive  to  the  below 
requirements  will  be  returned  to  the 
applicant  without  further  consideration. 
The  following  are  applicant 
requirements: 

1.  A  principal  investigator,  who  has 
conducted  research,  published  the 
findings  in  peer-reviewed  journals,  and 
has  specific  authority  and  responsibility 
to  carry  out  the  proposed  project. 

2.  Demonstrated  experience  on  the 
applicant's  project  team  in  conducting, 
evaluating,  and  publishing  injury 
control  research  in  peer-reviewed 
journals. 

3.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementation  of 
the  proposed  activities. 

4.  The  ability  to  cany  out  injury 
control  research  projects  as  defined 
under  Addendimi  2,(l.a-c).  The 
addendum  is  contained  in  the 
application  package. 

5.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 
interests  as  described  under  the 
heading,  "Programmatic  Interests." 

C.  Availability  of  Funds 

Approximately  $1.2  million  is 
expected  to  be  available  in  FY  2001  for 


injury  research  grants  to  fund 
approximately  four  to  five  awards.  The 
specific  program  priorities  for  these 
funding  opportunities  are  outlined  with 
examples  in  this  armouncement  under 
the  section,  "Programmatic  Interests," 

It  is  expected  that  the  awards  will 
begin  on  or  about  September  30,  2001, 
and  will  be  made  for  a  12-month  budget 
period  within  a  three-year  project 
period.  The  maximum  funding  level 
will  not  exceed  $300,000  (including 
both  direct  and  indirect  costs)  per  year 
or  $900,000  for  the  three-year  project 
period.  Those  grantees  eligible  for 
supplemental  funding  may  request  up  to 
$150,000  (including  both  direct  and 
indirect  costs)  for  one  year. 
Supplemental  awards  will  be  made  for 
the  budget  period  to  coincide  with  the 
actual  budget  period  of  the  grant. 
Applications  that  exceed  the  funding 
cap  of  $300,000  per  year  will  be 
excluded  from  the  competition  and 
returned  to  the  applicant.  The 
availability  of  Federal  funding  may  vary 
and  is  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  based  on 
satisfactory  progress  demonstrated  by 
investigators  at  work-in-progress 
monitoring  workshops  (fravel  expenses 
for  this  aimual  one-day  meeting  should 
be  included  in  the  applicant's  proposed 
budget),  and  the  achievement  of 
workplan  milestones  reflected  in  the 
continuation  application. 

Note:  Grant  funds  will  not  be  made 
available  to  support  the  provision  of  direct 
care.  Eligible  applicants  may  enter  into 
contracts,  including  consortia  agreements  (as 
set  forth  in  the  PHS  Grants  Policy  Statement, 
dated  April  1.  1994).  as  necessary  to  meet  the 
requirements  of  the  program  and  strengthen 
the  overall  application. 

Programmatic  Interests 

The  National  Center  of  Injury 
Prevention  and  Control  (NCIPC)  is 
soliciting  investigator-initiated  research 
that  will  help  expand  and  advance  our 
understanding  of  injury  causation. 
Traumatic  injury  biomechanics  research 
is  especially  needed  to  understand  the 
injury  mechanisms  that  lead  to  long- 
term  disability  from  brain  and  spinal 
cord  injuries. 

1 .  Research  to  advance  the 
biomechanical  understanding  of 
traumatic  brain  and  spinal  cord 
injuries{TBI/SCI),  thoracic  and 
abdominal  injuries  resulting  from  blunt 
impact,  and  injuries  occurring  to  the 
extremities  and  joints. 

2.  Evaluate,  from  a  biomechanical 
perspective,  intervention  concepts  and 
strategies  such  as  multi-use  recreational 
helmets,  mouth-  and  face-protection 
devices  for  athletes,  energy-absorbing 


playground  surfaces,  hip  pads,  and 
motor  vehicle  side-impact  and  rollover 
countermeasures , 

3.  Define  human  tolerance  limits  for 
injury;  develop  biofidelic  models  to 
elucidate  injury  physiology  as  well  as 
pharmacologic,  surgical,  rehabilitation, 
and  other  interventions;  improve  injury 
assessment  technology;  increase 
understanding  of  impact  injury 
mechanisms;  and  quantify  injury-related 
biomechanical  responses  for  critical 
areas  of  the  human  body  (e.g.,  brain  and 
vertebral  injury  with  spinal  cord 
involvement). 

Funding  Preferences 

While  extending  and  adapting  results 
and  conclusions  of  the  above  efforts  to 
the  entire  population  is  desirable, 
additional  consideration  will  be  given  to 
proposals  that  emphasize  research 
especially  applicable  to  young  children, 
women  (and,  in  particular,  pregnant 
women),  and/or  the  elderly. 

D.  Application  Content 

Applications  should  follow  the  PHS- 
398  (Rev.  4/98)  application  and  Errata 
sheet,  and  should  include  the  following 
information: 

1.  The  project's  focus  that  justifies  the 
research  needs  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  and  the  relevance  of 
the  findings  to  reduce  injury  morbidity, 
mortality,  disability,  and  economic 
losses.  This  focus  should  be  based  on 
recommendations  in  "Healthy  People 
2010"  and  should  seek  creative 
approaches  that  will  contribute  to  a 
national  program  for  injury  control. 

2.  Specific,  measurable,  and  time- 
framed  objectives. 

3.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved,  including  their  sequence.  A 
comprehensive  evaluation  plan  is  an 
essential  component  of  the  application. 

4.  A  description  of  the  principal 
investigator's  role  and  responsibilities. 

5.  A  description  of  all  the  project  staff 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  percentage  of  time  each  will 
devote  to  the  project,  as  well  as  that 
portion  of  their  salary  to  be  paid  by  the 
grant. 

6.  A  description  of  those  activities 
related  to.  but  not  supported  by  the 
grant. 

7.  A  description  of  the  involvement  of 
other  entities  that  will  relate  to  the 
proposed  project,  if  applicable.  It  should 
include  commitments  of  support  and  a 
clear  statement  of  their  roles. 

8.  A  detailed  first  year's  budget  for  the 
grant  with  future  annual  projections,  if 
relevant. 
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9.  An  explanation  of  how  thfi  research 
findings  will  contribute  to  the  national 
effort  to  reduce  the  morbidity,  mortality 
and  disability  caused  by  injuries  within 
three  to  five  years  from  project  start-up 

.■\n  applicant  organization  has  the 
option  of  having  specific  salar\'  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  which  are  made  available  to 
outside  reviewing  groups  To  exercise 
this  option:  on  the  original  and  five 
copies  of  the  application,  the  applicant 
must  use  asterisks  to  indicate  those 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown;  however,  the 
subtotals  must  still  be  shown  In 
addition,  the  applicant  must  submit  an 
additional  copy  of  page  4  of  Form  PHS- 
398.  completed  in  full,  with  the 
asterisks  replaced  by  the  salaries  and 
fringe  benefits.  This  budget  page  will  be 
reserved  for  internal  staff  use  only, 

E.  Submission  and  Deadline 

Lettf^r  ot  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants  The  letter  of  intent 
shall  be  submitted  on  or  before  February' 
7.  2001.  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  .\dditional  Information"  section 
of  this  announcement.  The  letter  should 
identifv  the  announcement  number. 
name  the  principal  investigator,  and 
brieflv  describe  the  scope  and  intent  of 
the  proposed  research  work.  The  letter 
of  intent  does  not  influence  review  or 
funding  decisions,  but  the  number  of 
letters  received  will  enable  CDC  to  plan 
the  review  more  effectively  and 
efficiently. 

Application  Submission 

Submit  the  original  and  five  copies  of 
PHS  398  (OMB  Number  0925-0001  and 
adhere  to  the  instructions  on  the  Errata 
Instruction  sheet  for  PHS  398).  Forms 
are  in  the  application  kit. 

On  or  before  March  7.  2001.  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  at  the  above  address  on  or 
before  the  deadline  date:  or  sent  on  or 
before  the  deadline  date,  and  received 
in  time  for  submission  to  the 
independent  review  group.  Applicants 
must  request  a  legibly  dated  I'.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 


metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 

Litp  Applications:  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications,  will  not  be 
considered,  and  will  be  returned  to  the 
applicant. 

F.  Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  bv  CDC  staff  for  completenf^ss 
and  responsiveness  as  outlined  under 
the  Eligible  Applicants  Section  (Items 
1-5)  Incomplete  applications  and 
applications  that  are  not  responsive  will 
be  returned  to  the  applicant  without 
further  consideration.  It  is  especially 
important  that  the  applicant's  abstract 
reflects  the  project's  focus,  because  the 
abstract  will  be  used  to  help  determine 
the  responsiveness  of  the  application. 

Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  (triage)  by  a  peer 
review  committee,  the  Injur>-  Research 
Grant  Review  Committee  (IRGRC).  to 
determine  if  the  application  is  of 
sufficient  technical  and  scientific  merit 
to  warrant  further  review  by  the  IRGRC: 
CD(;  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notifv'  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 

Competing  Supplemental  grant 
awards  may  be  made  when  funds  are 
available,  to  support  research  work  or 
activities  not  previously  approved  by 
the  IRGRC.  Applications  should  be 
c:learlv  labeled  to  denote  their  status  as 
requesting  supplemental  funding 
support.  "These  applications  will  be 
reviewed  by  the  IRGRC  and  the 
secondary  review  group 

Awards  will  be  netermined  by  the 
Director  of  the  NCIPC^  based  on  priority 
scores  assigned  to  applications  by  the 
primary  review  committee  IRGRC, 
recommendations  by  the  secondary 
review  committee  Advisory  Committee 
for  Injury  Prevention  and  Control 
(ACIPO;  consultation  with  NCIPC 
senior  staff,  and  the  availability  of 
funds. 

1.  The  primary  review  will  be  a  peer 
review  conducted  by  the  IRGRC.  All 
applications  will  be  reviewed  for 
scientific  merit  by  a  committee  of  no 
less  than  three  reviewers  with 
appropriate  expertise  using  current 
National  Institutes  of  HeaUh  (NIH) 
criteria  to  evaluate  the  methods  and 
scientific  quality  of  the  application. 
Factors  to  be  considered  will  include: 

a.  Significance.  Does  this  study 
address  an  important  problem?  If  the 


aims  of  the  application  are  achieved, 
how  will  scientific  knowledge  be 
advanced?  What  will  be  the  effect  of 
these  studies  on  the  concepts  or 
methods  that  drive  this  field? 

b.  Approach.  Are  the  conceptual 
framework,  design,  methods,  and 
analyses  adequately  developed,  well- 
integrated,  and  appropriate  to  the  aims 
of  the  project?  Does  the  applicant 
acknowledge  potential  problem  areas 
and  consider  alternative  tactics?  Does 
the  project  include  plans  to  measure 
progress  toward  achieving  the  stated 
objectives?  Is  there  an  appropriate  work 
plan  included? 

c.  Innovation.  Does  the  project 
employ  novel  concepts,  approaches  or 
methods?  Are  the  aims  original  and 
innovative?  Does  the  project  challenge 
or  advcince  existing  paradigms,  or 
develop  new  methodologies  or 
technologies? 

d.  Investigator.  Is  the  principal 
investigator  appropriately  trained  and 
well  suited  to  carry  out  this  work?  Is  the 
proposed  work  appropriate  to  the 
experience  level  of  the  principal 
investigator  and  other  significant 
investigator  participants?  Is  there  a  prior 
history  of  conducting  injury'-related 
research? 

e.  Environment.  Does  the  scientific 
environment  in  which  the  work  will  be 
done  contribute  to  the  probability  of 
success?  Does  the  proposed  research 
take  advantage  of  unique  features  of  the 
scientific  environment  or  employ  useful 
collaborative  arrangements?  Is  there 
evidence  of  institutional  support?  Is 
there  an  appropriate  degree  of 
commitment  and  cooperation  of  other 
interested  parties  as  evidenced  by  letters 
detailing  the  nature  and  extent  of  the 
involvement? 

f  Ethical  Issues.  What  provisions 
have  been  made  for  the  protection  of 
human  subjects  and  the  safety  of  the 
research  environments?  How  does  the 
applicant  plan  to  handle  issues  of 
confidentiality  and  compliance  with 
mandated  reporting  requirements,  e.g., 
suspected  child  abuse?  Does  the 
application  adequately  address  the 
requirements  of  45  CFR  46  for  the 
protection  of  human  subjects? 

g.  Study  Samples.  Are  the  samples 
sufficiently  rigorously  defined  to  permit 
complete  independent  replication  at 
another  site?  Have  the  referral  sources 
been  described,  including  the 
definitions  and  criteria?  What  plans 
have  been  made  to  include  women  and 
minorities  and  their  subgroups  as 
appropriate  for  the  scientific  goals  of  the 
research?  How  will  the  applicant  deal 
with  recruitment  and  retention  of 
subjects? 
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h.  Dissemination.  What  plans  have 
been  articulated  for  disseminating 
findings? 

The  IRGRC  will  also  examine  the 
appropriateness  of  the  proposed  project 
budget  and  duration  in  relation  to  the 
proposed  research  and  the  availability 
of  data  required  for  the  project. 

2.  The  secondary  review  will  be 
conducted  by  the  Science  and  Program 
Review  Work  Group  (SPRWG)  from  the 
ACIPC.  The  ACIPC  Federal  ex  officio 
members  will  be  invited  to  attend  the 
secondary  review  and  will  receive 
modified  briefing  books,  (i.e.,  abstracts, 
strengths  and  weaknesses  fi'om 
summary  statements,  and  project 
officer's  briefing  materials).  Federal  ex 
officio  members  will  be  encouraged  to 
participate  in  deliberations  when 
applications  address  overlapping  areas 
of  research  interest  so  that  unwarranted 
duplication  in  federally-funded  research 
can  be  avoided  and  special  subject  area 
expertise  can  be  shared.  The  NCIPC 
Division  Associate  Directors  for  Science 
(ADS)  or  their  designees  will  attend  the 
secondary  review  in  a  similar  capacity 
as  the  Federal  ex  officio  members  to 
assiu-e  that  research  priorities  of  the 
announcement  are  understood  and  to 
provide  background  regarding  current 
research  activities. 

Only  SPRWG  members  will  vote  on 
funding  recommendations,  and  their 
recommendations  will  be  carried  to  the 
entire  ACIPC  for  voting  by  the  ACIPC 
members  in  closed  session.  If  any 
further  review  is  needed  by  the  ACIPC. 
regarding  the  recommendations  of  the 
SPRWG.  the  factors  considered  will  be 
the  same  as  the  factors  that  the  SPRWG 
considered. 

The  committee's  responsibility  is  to 
develop  funding  recQmmendations  for 
the  NCIPC  Director  based  on  the  results 
of  the  primary  review,  the  relevance  and 
balance  of  proposed  research  relative  to 
the  NCIPC  programs  and  priorities,  and 
to  assure  that  imwarranted  duplication 
of  federally-funded  research  does  not 
occur.  The  Secondary  Review 
Committee  has  the  latitude  to 
recommend  to  the  NCIPC  Director,  to 
reach  over  better  ranked  proposals  in 
order  to  assure  maximal  impact  and 
balance  of  proposed  research.  The 
factors  to  be  considered  will  include: 

a.  The  results  of  the  primary  review 
including  the  application's  priority 
score  as  the  primary  factor  in  the 
selection  process. 

b.  The  relevance  and  balance  of 
proposed  research  relative  to  the  NCIPC 
programs  and  priorities, 

c.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  "Healthy  People 


2010"  and  the  Institute  of  Medicine 
report,  "Reducing  the  Burden  of  Injury". 

d.  Budgetary  considerations. 

3.  Continued  Funding 

Continuation  awards  made  after  FY 
2001,  but  within  the  project  period,  will 
be  made  on  the  basis  of  the  availability 
of  funds  and  the  following  criteria: 

a.  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project's 
aimual  workplem  and  satisfactory 
progress  demonstrated  through 
presentations  at  work-in-progress 
monitoring  workshops. 

b.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable. 

c.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives. 

d.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective. 

e.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds. 

G.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  an  original  plus 
two  copies  of 

1.  Progress  report  annually, 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. and 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

4.  At  the  completion  of  the  project, 
the  grant  recipient  will  submit  a  brief 
(2,500  to  4.000  words)  summary 
highlighting  the  findings  and  their 
implications  for  research  and  policy. 
CDC  will  place  the  summary  report  and 
each  grant  recipient's  final  report  with 
the  National  Technical  Information 
Service  (NTIS)  to  further  the  agency's 
efforts  to  make  the  information  more 
available  and  accessible  to  the  public. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each  see  Addendum  1  in  the  application 
package. 

AR-1     Human  Subjects  Certification 
AR-2    Requirements  for  inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-3    Animal  Subjects  Requirement 


AR-7     Executive  Order  12372 

Review — not  applicable  for  this 
program  announcement 
AR-10    Smoke-Free  Workplace 

Requirement 
AR-11     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 
AR-1 3     Prohibition  on  Use  of  CDC 
funds  for  Certain  Gun  Control 
Activities 
AR-21     Small,  Minority,  and  Women- 
owned  Business 

H.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

In  addition  to  being  authorized  under 
301  (a)  [42  U.S.C.  241(a)]  of  the  Public 
Health  Service  Act,  this  program 
armouncement  is  also  authorized  under 
391  (a)  [42  U.S.C.  280(b)]  of  the  Public 
Service  Health  Act.  The  catalog  of 
Federal  Domestic  Assistance  number  is 
93.136. 

I.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is  http://www.cdc.gov. 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888--172-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instiucted  to  identify  the 
Armouncement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 

Angela  Webb.  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office 

Program  Announcement  #01014. 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  Georgia 
30341,  Telephone  (770)  488-2784, 
Internet  address:  awebb@cdc.gov. 

For  program  technical  assistance, 
contact:  Ted  Jones.  Program  Manager, 
Office  of  Research  Grants,  National 
Center  for  Injury  Prevention  and 
Control,  Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway.  NE,  Mailstop  K-58,  AUanta, 
GA  30341-3724,  Telephone  (770)  488- 
4824,  Internet  address:  tmjl@cdc.gov. 

Dated:  December  18,  2000. 
)ohn  L.  Williams, 

Director.  Procurement  and  Grants  Office. 

Centers  for  Disease  Control  and  Prevention 

ICDCj. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01015] 

Grants  for  Unintentional  Injury 
Prevention  Research;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that  grant 
applications  are  being  accepted  for 
Injurv'  Prevention  and  Control  Research 
Grants  for  fiscal  year  (FY)  2001.  This 
announcement  is  related  to  the  Healthy 
People  2010  focus  area  of  Injur\-  and 
Violence  Prevention. 

The  purposes  of  this  program 
announcement  are  to. 

1.  Solicit  research  applications  that 
address  the  priorities  reflected  under 
the  heading,  "Programmatic  Interests." 

2.  Build  the  scientific  base  for  the 
prevention  of  injuries,  disabilities,  and 
deaths. 

3.  Encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
engineering,  bioengineering,  medicine, 
health  care,  public  health,  health  care 
research,  behavioral  and  social  sciences. 
and  others,  to  undertake  research  to 
prevent  and  control  injuries. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit  and 
for-profit  organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments.  Indian  tribes,  or  Indian 
tribal  organizations,  and  small, 
minority,  and  women-owned 
businesses. 

Current  holders  of  CDC  R49  Research 
grants  and  R49  Injury-  Control  Research 
Center  (ICRC)  grants  are  eligible  to 
apply  for  supplemental  funding  to 
enhance  or  expand  existing  projects  or 
to  conduct  one  year  pilot  studies. 
Grantees  currently  funded  under 
announcements  00024  (Grants  for  Injury 
Control  Training  and  Demonstration 
Center)  and  00043  (Grants  for  National 
Academic  Centers  of  Excellence  on 
Youth  Violence  Prevention)  are  not 
eligible  to  apply  for  supplements. 

Note:  Public:  Law  104-«5  states  that  an 
organization  described  in  section  501(c)(4)  ot 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 


award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

Applications  that  are  incomplete  or 
non-responsive  to  the  below 
requirements  will  be  returned  to  the 
applicant  without  further  consideration. 
The  following  are  applicant 
requirements: 

1.  A  principal  investigator,  who  has 
conducted  research,  published  the 
findings  in  peer-reviewed  journals,  and 
has  specific  authority  and  responsibility 
t(3  carry  out  the  proposed  project. 

2.  Demonstrated  experience  on  the 
applicant's  project  team  in  conducting, 
evaluating,  and  publishing  injury 
control  research  in  peer-reviewed 
journals. 

3.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementation  of 
the  proposed  activities. 

4.  The  ability  to  carry  out  injury 
control  research  projects  as  defined 
under  Addendum  2,  (l.a-c).  The 
addendum  is  contained  in  the 
application  package. 

5  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 
interests  as  described  under  the 
heading,  "Programmatic  Interests." 

C.  Availability  of  Funds 

Approximately  $800,000  is  expected 
to  be  available  in  FY  2001  for  injury 
research  grants  to  fund  approximately 
three  to  four  awards.  The  specific 
program  priorities  for  these  funding 
opportunities  are  outlined  with 
examples  in  this  announcement  under 
the  section,  "Programmatic  Interests." 

It  is  expected  that  the  awards  will 
begin  on  or  about  September  30,  2001, 
and  will  be  made  for  a  12-month  budget 
period  within  a  three-year  project 
period.  The  maximum  funding  level 
will  not  exceed  S275.000  (including 
both  direct  and  indirect  costs)  per  year 
or  $825,000  for  the  three-year  project 
period.  Those  grantees  eligible  for 
supplemental  funding  may  request  up  to 
$150,000  (including  both  direct  and 
indirect  costs)  for  one  year. 
Supplemental  awards  will  be  made  for 
the  budget  period  to  coincide  with  the 
actual  budget  period  of  the  grant. 
Applications  that  exceed  the  funding 
cap  of  $275,000  per  year  will  be 
excluded  from  the  competition  and 
returned  to  the  applicant.  The 
availability  of  Federal  funding  may  vary 
and  is  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  based  on 
satisfactory  progress  demonstrated  by 
investigators  at  work-in-progress 
monitoring  workshops  (travel  expenses 


for  this  annual  one-day  meeting  should 
be  included  in  the  applicant's  proposed 
budget),  and  the  achievement  of 
workplan  milestones  reflected  in  the 
continuation  application. 

Note:  Grant  funds  will  not  be  made 
available  to  support  the  provision  of  direct 
care.  Eligible  applicants  may  enter  into 
contracts,  including  consortia  agreements  (as 
set  forth  in  the  PHS  Grants  Policy  Statement, 
dated  April  1.  1994).  as  necessarv  to  meet  the 
requirements  of  the  program  and  strengthen 
the  overall  application. 

Programmatic  Interests 

The  National  Center  for  Injury 
Prevention  and  Control  (NCIPC)  is 
soliciting  research  on  unintentional 
injury  that  will  contribute  to  the 
understanding  of  what  works  in 
community-based  intervention  trials. 
Primary  research  interest  is  the  rigorous 
assessment  of  the  effectiveness  (i.e.,  the 
impact  or  outcome)  of  interventions  to 
reduce  imintentional  injury.  Research 
should  focus  on  efficacy  and 
effectiveness  of  interventions  that  affect 
risk  behaviors  and  environments,  such 
as  the  development  and  evaluation  of 
promising  new  interventions  or  the 
evaluation  of  known  and  widely 
implemented  interventions  for  which 
evaluation  is  needed. 

When  planning  and  evaluating 
interventions,  applicants  are  encouraged 
to  use  a  theoretical  framework  (i.e., 
applying  "stages  of  change"  theory, 
protection-motivation  theory,  behavioral 
analysis,  elements  of  social  learning  or 
social  cognitive  theory  to  modify  self- 
protective  behaviors,  or  behavioral 
safety  strategies  in  non-occupational 
settings).  Proposals  to  implement 
interventions  that  creatively  use  several 
theoretical  approaches  simultaneously 
are  also  encouraged. 

General  Priorities:  (applies  to  a  variety 
of  injury  problems,  in  no  particular 
order) 

1 .  Application  of  human  factors 
research  (ergonomics,  design,  and 
engineering  systems  involving  both 
technological  and  human  components) 
to  improve  non-occupational  safety 
such  as  safe  bicycling,  fall  prevention, 
or  to  reduce  distracted  or  drowsy 
driving. 

2 .  Research  on  the  effects  of 
communications-based  strategies  that 
hold  promise  to  reduce  injury  and 
injury  risk  behaviors  (e.g..  risk 
assessment  and  risk  perception 
research,  patient  education,  and 
screening  and  brief  clinical 
interventions  or  counseling). 

3.  Research  on  the  relationship 
between  alcohol,  depression  and  other 
psychological  factors  related  to  motor 
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vehicle  injuries,  falls,  and  other 
unintentional  injuries. 

Residential  and  Recreational  Injury 
Prevention  (in  No  Particular  Order) 

4.  Develop  models  to  understand  the 
role  of  adult  supervision  and  care  giver 
behavior  related  to  child  and  older  adult 
injuries.  Evaluate  interventions  to 
improve  the  amount  and  quality  of 
supervision  and  care  giving  to  reduce 
injuries.  Develop  interventions  to 
modify  safety  skills  and  behaviors  of 
care  givers  and  of  children  and  older 
adults  to  prevent  unintentional  injuries 
at  home  and/or  in  recreational  settings. 

5.  Conduct  research  on  the 
relationship  of  drowning  or  near 
drowning  to  risks  and  preventive 
strategies  such  as  swimming  skills,  risky 
behaviors,  alcohol  use,  pool 
environments  (e.g.,  four-sided  pool 
fencing,  pool  covers,  pool  alarms), 
parental  education  and  skills  related  to 
supervision,  life  guard  protection  and 
practices,  or  legislation  requiring 
personal  flotation  devices  or  residential 
pool  fencing. 

6.  Evaluate  the  effectiveness  of  school 
injury-prevention  curricula  on  changes 
in  injury  risk  behaviors,  knowledge, 
social  norms,  and  attitudes. 

7.  Define  risk  and  protective  factors 
related  to  dog-bite  injuries.  Evaluate 
community-based  dog-bite  prevention 
programs. 

Transportation  Injury  Prevention  (in  No 
Particular  Order) 

8.  Conduct  intervention  research  that 
leads  to  improvements  in  older  adult 
driver  safety,  (e.g.,  testing,  treuning, 
licensing,  enforced  or  voluntary 
reductions  in  driving,  and  using 
alternative  transportation)  and  their 
effects  on  mobility,  crashes,  and 
injuries. 

9.  Evaluate  enviromnental  and 
behavioral  programs  designed  to  modify 
pedestrian  risks,  especially  among 
children,  older  adults,  and  persons  with 
disabilities. 

10.  Research  on  the  influence  of 
alcohol  use  (and  its  reduction),  on 
injuries  to  pedestrians,  bicyclists,  new 
drivers,  (such  as  teens),  child 
passengers,  motorcyclists,  and  the  older 
driver. 

11.  Conduct  research  to  identify  the 
short-  and  long-term  medical  sequelae 
and  costs  of  non-fatal  motor  vehicle 
injuries  to  better  determine  the  public 
health  impact  of  motor  vehicle  crashes. 

D.  Application  Content 

Applications  should  follow  the  PHS- 
398  (Rev.  4/98)  application  and  Errata 
sheet,  and  should  include  the  following 
information: 


1.  The  project's  focus  that  justifies  the 
research  needs  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  and  the  relevance  of 
the  findings  to  reduce  injury  morbidity, 
mortality,  disability,  and  economic 
losses.  This  focus  should  be  based  on 
recommendations  in  "Healthy  People 
2010"  and  should  seek  creative 
approaches  that  will  contribute  to  a 
national  program  for  injury  control. 

2.  Specific,  measurable,  and  time- 
framed  objectives. 

3.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved,  including  their  sequence.  A 
comprehensive  evaluation  plan  is  an 
essential  component  of  the  application. 

4.  A  description  of  the  principal 
investigator's  role  and  responsibilities. 

5.  A  description  of  all  the  project  staff 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  percentage  of  time  each  will 
devote  to  the  project,  as  well  as  that 
portion  of  their  salary  to  be  paid  by  the 
grant. 

6.  A  description  of  those  activities 
related  to,  but  not  supported  by  the 
grant. 

7.  A  description  of  the  involvement  of 
other  entities  that  will  relate  to  the 
proposed  piroject,  if  applicable.  It  should 
include  commitments  of  support  and  a 
clear  statement  of  their  roles. 

8.  A  detailed  first  year's  budget  for  the 
grant  with  future  annual  projections,  if 
relevant. 

9.  An  explanation  of  how  the  research 
findings  will  contribute  to  the  national 
effort  to  reduce  the  morbidity,  mortality 
and  disability  caused  by  injuries  within 
three  to  five  years  from  project  start-up. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amoimts  for  individuals 
omitted  from  the  copies  of  the 
application  which  are  made  available  to 
outside  reviewing  groups.  To  exercise 
this  option:  on  the  original  and  five 
copies  of  the  application,  the  applicant 
must  use  asterisks  to  indicate  those 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown;  however,  the 
subtotals  must  still  be  shovra.  In 
addition,  the  applicant  must  submit  an 
additional  copy  of  page  4  of  Form  PHS- 
398.  completed  in  full,  with  the 
asterisks  replaced  by  the  salaries  and 
fringe  benefits.  This  budget  page  will  be 
reserved  for  internal  staff  use  only. 

E.  Submission  and  Deadline 

Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  of  intent 


shall  be  submitted  on  or  before  February 
8,  2001,  to  the  Grants  Management 
Specialist  identified  in  the  ""Where  to 
Obtain  Additional  Information"  section 
of  this  announcement.  The  letter  should 
identify  the  announcement  number, 
name  the  principal  investigator,  and 
briefly  describe  the  scope  and  intent  of 
the  proposed  research  work.  The  letter 
of  intent  does  not  influence  review  or 
funding  decisions,  but  the  number  of 
letters  received  will  enable  CDC  to  plan 
the  review  more  effectively  and 
efficiently. 

Application  Submission 

Submit  the  original  and  five  copies  of 
PHS  398  (OMB  Number  0925-0001  and 
adhere  to  the  instructions  on  the  Errata 
Instruction  sheet  for  PHS  398).  Forms 
are  in  the  application  kit. 

On  or  before  March  8,  2001.  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  at  the  above  address  on  or 
before  the  deadline  date;  or  sent  on  or 
before  the  deadline  date,  and  received 
in  time  for  submission  to  the 
independent  review  group.  Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  wdll  not  be 
acceptable  as  proof  of  timely  mailing. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications,  will  not  be 
considered,  and  will  be  returned  to  the 
applicant. 

F.  Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  Eligible  Applicants  Section  (Items 
1-5).  Incomplete  applications  and 
applications  that  are  not  responsive  will 
be  returned  to  the  applicant  without 
further  consideration.  It  is  especially 
important  that  the  applicant's  abstract 
reflects  the  project's  focus,  because  the 
abstract  will  be  used  to  help  determine 
the  responsiveness  of  the  application. 

Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  (triage)  by  a  peer 
review  committee,  the  Injury  Research 
Grant  Review  Committee  (IRGRC),  to 
determine  if  the  application  is  of 
sufficient  technical  and  scientific  merit 
to  warrant  further  review  by  the  IRGRC; 
CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
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noncompetitive  and  promptly  notif\-  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 

Competing  Supplemental  grant 
awards  may  be  made  when  funds  are 
available,  to  support  research  work  or 
activities  not  previously  approved  by 
the  IRGRC.  Applications  should  be 
clearlv  labeled  to  denote  their  status  as 
requesting  supplemental  funding 
support.  These  applications  will  be 
reviewed  by  the  IRGRC  and  the 
secondary  review  group. 

Awards  will  be  determined  by  the 
Director  of  the  NCIPC  based  on  priority 
scores  assigned  to  applications  by  the 
primary  review  committee  IRGRC, 
recommendations  by  the  secondary 
review  committee  Advisory  Committee 
for  Injurv  Prevention  and  Control 
(ACIPC).'  consultation  with  NCIPC 
senior  staff,  and  the  availability  of 
funds. 

1.  The  primary  review  will  be  a  peer 
review  conducted  by  the  IRGRC.  All 
applications  will  be  reviewed  for 
scientific  merit  by  a  committee  of  no 
less  than  three  reviewers  with 
appropriate  expertise  using  current 
National  Institutes  of  Health  (NIH) 
criteria  to  evaluate  the  methods  and 
scientific  quality  of  the  application. 
Factors  to  be  considered  will  include: 

a.  Significance.  Does  this  study 
address  an  important  problem?  If  the 
aims  of  the  application  are  achieved, 
how  will  scientific  knowledge  be 
advanced?  What  will  be  the  effect  of 
these  studies  on  the  concepts  or 
methods  that  drive  this  field? 

b.  Approach.  Are  the  conceptual 
framework,  design,  methods,  and 
analyses  adequately  developed,  well- 
integrated,  and  appropriate  to  the  aims 
of  the  project?  Does  the  applicant 
acknowledge  potential  problem  areas 
and  consider  alternative  tactics?  Does 
the  project  include  plans  to  measure 
progress  toward  achieving  the  stated 
objectives?  Is  there  an  appropriate  work 
plan  included' 

c.  Innovation.  Does  the  project 
employ  novel  concepts,  approaches  or 
methods?  Are  the  aims  original  and 
innovative?  Does  the  project  challenge 
or  advance  existing  paradigms,  or 
develop  new  methodologies  or 
technologies? 

d.  Investigator.  Is  the  principal 
investigator  appropriately  trained  and 
well-suited  to  carry  out  this  work?  Is  the 
proposed  work  appropriate  to  the 
experience  level  of  the  principal 
investigator  and  other  significant 
investigator  participants?  Is  there  a  prior 


historv  of  conducting  injury-related 
research? 

e  Environment.  Does  the  scientific 
environment  in  which  the  work  will  be 
done  contribute  to  the  probability  of 
success?  Does  the  proposed  research 
take  advantage  of  unique  features  of  the 
scientific  environment  or  employ  useful 
collaborative  arrangements?  Is  there 
evidence  of  institutional  support?  Is 
there  an  appropriate  degree  of 
commitment  and  cooperation  of  other 
interested  parties  as  evidenced  by  letters 
detailing  the  nature  and  extent  of  the 
involvement? 

f.  Ethical  Issues.  What  provisions 
have  been  made  for  the  protection  of 
human  subjects  and  the  safety  of  the 
research  environments?  How  does  the 
applicant  plan  to  handle  issues  of 
confidentiality  and  compliance  with 
mandated  reporting  requirements,  e.g.. 
suspected  child  abuse?  Does  the 
application  adequately  address  the 
requirements  of  45  CFR  part  46  for  the 
protection  of  human  subjects? 

g  Study  Samples.  Are  the  samples 
sufficiently  rigorously  defined  to  permit 
complete  independent  replication  at 
another  site?  Have  the  referral  sources 
been  described,  including  the 
definitions  and  criteria?  What  plans 
have  been  made  to  include  women  and 
minorities  and  their  subgroups  as 
appropriate  for  the  scientific  goals  of  the 
research?  How  will  the  applicant  deal 
with  recruitment  and  retention  of 
subjects? 

h  Dissemination.  What  plans  have 
been  articulated  for  disseminating 
findings? 

The  IRCiRC'  will  also  examine  the 
appropriateness  of  the  proposed  project 
budget  and  duration  in  relation  to  the 
proposed  research  and  the  availability 
of  data  required  for  the  project. 

2  The  secondary  review  will  be 
conducted  bv  the  Science  and  Program 
Review  Work  Group  (SPRWG)  from  the 
ACIPC.  The  ACIPC  Federal  ex  officio 
members  will  be  invited  to  attend  the 
secondary  review  and  will  receive 
modified  briefing  books,  (i.e..  abstracts, 
strengths  and  weaknesses  from 
summary  statements,  and  project 
officer's  briefing  materials).  Federal  ex 
officio  members  will  be  encouraged  to 
participate  in  deliberations  when 
applications  address  overlapping  areas 
of  research  interest  so  that  unwarranted 
duplication  in  federally- funded  research 
(.an  be  avoided  and  special  subject  area 
expertise  can  be  shared.  The  NCIPC 
Division  Associate  Directors  for  Science 
(ADS)  or  their  designees  will  attend  the 
secondary  review  in  a  similar  capacity 
as  the  Federal  ex  officio  members  to 
assure  that  research  priorities  of  the 
announcement  are  understood  and  to 


provide  background  regarding  current 
research  activities.  Only  SPRWG 
members  will  vote  on  funding 
recommendations,  and  their 
recommendations  will  be  carried  to  the 
entire  ACIPC  for  voting  by  the  ACIPC 
members  in  closed  session.  If  any 
further  review  is  needed  by  the  ACIPC, 
regarding  the  recommendations  of  the 
SPRWG,  the  factors  considered  will  be 
the  same  as  the  factors  that  the  SPRWG 
considered. 

The  committee's  responsibility  is  to 
develop  funding  recommendations  for 
the  NCIPC  Director  based  on  the  results 
of  the  primary  review,  the  relevance  and 
balance  of  proposed  research  relative  to 
the  NCIPC  programs  and  priorities,  and 
to  assure  that  unwarranted  duplication 
of  federally-funded  research  does  not 
occur.  The  Secondary  Review 
Committee  has  the  latitude  to 
recommend  to  the  NCIPC  Director,  to 
reach  over  better  ranked  proposals  in 
order  to  assure  maximal  impact  and 
balance  of  proposed  research.  The 
factors  to  be  considered  will  include: 

a.  The  results  of  the  primary  review 
including  the  application's  priority 
score  as  the  primary  factor  in  the 
selection  process. 

b.  The  relevance  and  balance  of 
proposed  research  relative  to  NCIPC 
programs  and  priorities. 

c.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  "Healthy  People 
2010"  and  the  Institute  of  Medicine 
report.  "Reducing  the  Burden  of  Injury". 

d.  Budgetary  considerations. 
3.  Continued  Funding. 
Continuation  awards  made  after  FY 

2001.  but  within  the  project  period,  will 
be  made  on  the  basis  of  the  availability 
of  funds  and  the  following  criteria: 

a.  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project's 
annual  workplan  and  satisfactory 
progress  demonstrated  through 
presentations  at  work-in-progress 
monitoring  workshops. 

b.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable. 

c.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives. 

d.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective. 

e.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds. 
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G.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  v«th  an  original  plus 
two  copies  of: 

1 .  Progress  report  annually, 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period,  and 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

4.  At  the  completion  of  the  project, 
the  grant  recipient  will  submit  a  brief 
(2,500  to  4,000  words)  summary 
highlighting  the  findings  and  their 
implications  for  research  and  policy. 
CDC  will  place  the  summary  report  and 
each  grant  recipient's  final  report  with 
the  National  Technical  Information 
Service  (NTIS)  to  further  the  agency's 
efforts  to  make  the  information  more 
available  and  accessible  to  the  public. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
'Where  to  Obtain  Additional 
Information"  section  of  this 
armouncement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each  see  Addendum  1  in  the  application 
package. 

AR-1 — Human  Subjects  Certification 
AR-2 — Requirements  for  inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-3 — Animal  Subjects  Requirement 
AR-7— Executive  Order  12372 

Review — not  applicable  for  this 

program  annoimcement 
AR-10 — Smoke-Free  Workplace 

Requirement 
AR-1 1— Healthy  People  2010 
AR-1 2 — Lobbying  Restrictions 
AR-1 3— Prohibition  on  Use  of  CDC 

funds  for  Certain  Gim  Control 

Activities 
AR-21 — Small,  Minority,  Women- 
owned  Business 

H.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

In  addition  to  being  authorized  under 
301  (a)  [42  U.S.C.  241(a)]  of  the  Public 
Health  Service  Act,  this  program 
announcement  is  also  authorized  imder 
391  (a)  [42  U.S.C.  280(b)]  of  the  Public 
Service  Health  Act.  The  catalog  of 
Federal  Domestic  Assistance  number  is 
93.136. 

I.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is  http://wwrw.cdc.gov. 

To  receive  additional  written 
information  and  to  request  an 


application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  nimiber  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Angela 
Webb,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Program 
Announcement  #01015.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
2920  Brandywine  Road.  Room  3000, 
Atlanta,  Georgia  30341;  Telephone  (770) 
488-2784.  Internet  address: 
awebb@cdc.gov. 

For  program  technical  assistance, 
contact:  Ted  Jones.  Program  Manager, 
Office  of  Research  Grants,  National 
Center  for  Injiu^  Prevention  and 
Control,  Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE,  Mailstop  K-58,  Atlanta, 
GA  30341-3724;  Telephone  (770)  488- 
4824.  Internet  address:  tmjl@cdc.gov. 

Dated:  December  18,  2000. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office: 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  00-32755  Filed  12-21-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  01016] 

Grants  for  Violence-Related  Injury 
Prevention  Research;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  that  grant 
applications  are  being  accepted  for 
Injury  Prevention  and  Control  Research 
Grants  for  fiscal  year  (FY)  2001.  This 
announcement  is  related  to  the  Healthy 
People  2010  priority  areas  of  Violence 
and  Abuse  Prevention,  visit  the  internet 
site:  http://www.health.gov/ 
healthypeople. 

The  purposes  of  this  program  are  to: 

1.  Solicit  research  applications  that 
address  the  priorities  reflected  under 
the  section  "Programmatic  Interests." 

2.  Build  the  scientific  base  for  the 
prevention  of  injuries,  disabilities,  and 
deaths  due  to  violence. 

3.  Encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
public  health,  health  care,  medicine. 


criminal  justice,  and  behavioral  and 
social  sciences,  to  work  together  and 
undertake  research  to  prevent  and 
control  injuries  that  result  from 
violence. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is.  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit  and 
for-profit  organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations,  and  small, 
minority,  and  women-owTied 
businesses. 

Current  holders  of  CDC  R49  Research 
grants  and  R49  Injury  Control  Research 
Center  (ICRC)  grants  are  eligible  to 
apply  for  supplemental  funding  to 
enhance  or  expand  existing  projects  or 
to  conduct  one  year  pilot  studies. 
Grantees  currently  funded  imder 
announcements  00024  (Grants  for  Injury 
Control  Training  and  Demonstration 
Center)  and  00043  (Grants  for  National 
Academic  Centers  of  Excellence  on 
Youth  Violence  Prevention)  are  not 
eligible  to  apply  for  supplements. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

Applications  that  are  incomplete  or 
non-responsive  to  the  below 
requirements  will  be  returned  to  the 
applicant  without  further  consideration. 
The  following  are  applicant 
requirements: 

1.  A  principal  investigator,  who  has 
conducted  research,  published  the 
findings  in  peer-reviewed  journals,  and 
has  specific  authority  and  responsibility 
to  carry  out  the  proposed  project. 

2.  Demonstrated  experience  on  the 
applicant's  project  team  in  conducting, 
evaluating,  and  publishing  injury 
control  research  in  peer-reviewed 
journals. 

3.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementation  of 
the  proposed  activities. 

4.  The  ability  to  carry  out  injury 
control  research  projects  as  defined 
under  Addendimi  2.  (l.a-c).  The 
addendum  is  contained  in  the 
application  package. 

5.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 
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interests  as  described  under  the 
heading,  "Programmatic  Interests." 

C.  Availability  of  Funds 

Approximately  Si. 2  million  is 
expected  to  be  available  in  FY  2001  for 
injurv'  research  grants  to  fund 
approximately  4-5  awards.  The  specific 
program  priorities  for  these  funding 
opportunities  are  outlined  with 
examples  in  this  announcement  under 
the  section.  "Programmatic  Interests." 

It  is  expected  that  the  awards  will 
begin  on  or  about  September  30.  2001. 
and  will  be  made  for  a  12-month  budget 
period  within  a  3-year  project  period. 
The  maximum  funding  level  will  not 
exceed  $300,000  (including  both  direct 
and  indirect  costs)  per  year  or  $900,000 
for  the  3-year  project  period.  Those 
grantees  eligible  for  supplemental 
funding  may  request  up  to  $150,000 
(including  both  direct  and  indirect 
costs)  for  one  year.  Supplemental 
awards  will  be  made  for  the  budget 
period  to  coincide  with  the  actual 
budget  period  of  the  grant.  Applications 
that  exceed  the  funding  cap  of  $300,000 
per  year  will  be  e.xcluded  from  the 
competition  and  returned  to  the 
applicant.  The  availability  of  Federal 
funding  may  vary  and  is  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  made  based  on 
satisfactorv  progress  demonstrated  by 
investigators  at  work-in-progress 
monitoring  workshops  (travel  expenses 
for  this  annual  one-day  meeting  should 
be  included  in  the  applicant's  proposed 
budget),  and  the  achievement  of 
workplan  milestones  reflected  in  the 
continuation  application. 

Note:  Grant  funds  will  not  be  made 
available  to  suppoil  the  provision  of  direct 
care  Eligible  applicants  may  enter  into 
contracts,  including  consortia  agreements  (as 
set  forth  in  the  PHS  Grants  Policy  Statement, 
dated  .^pril  1,  1994).  as  neces.sary  to  meet  the 
requirements  of  the  program  and  strengthen 
the  overall  application. 

Programmatic  Interests 

Research  is  needed  to  better 
understand  the  etiology  of  violence  and 
its  consequences,  to  determine  how  best 
to  prevent  violence-related  injuries 
among  different  segments  of  the 
population  and  in  different  settings,  and 
how  best  to  reduce  the  severity  of 
emotional  and  physical  consequences  of 
violence. 

In  the  areas  of  interpersonal  youth 
violence,  child  abuse,  intimate  partner 
violence,  suicide,  and  sexual  assault, 
little  is  known  about  the  independent, 
additive,  interactive,  and  sequential 
effects  of  psychological,  socioeconomic, 
and  environmental  risk  and  protective 


factors.  In  addition,  a  better 
understanding  of  how  these  different 
types  of  violence  are  related  to  one 
another  is  needed.  It  is  also  important 
to  determine  which  factors  have 
differential  effects  on  the  onset, 
persistence,  escalation,  de-escalation,  or 
desistance  of  violent  offending  at 
different  ages.  Understanding  how  risk 
and  protective  factors  relate  to  one 
another  and  to  violence,  how  different 
types  of  violence  are  connected,  and  the 
factors  that  influence  the  ebb  and  flow 
of  violent  behavior  is  necessary  to 
develop  and  implement  effective 
violence  prevention  strategies. 

Interpersonal  violent  behavior  has  a 
disproportionate  impact  on 
communities  in  economic  and  social 
disarray.  This  suggests  that  further 
understanding  of  the  role  that  risk  and 
protective  factors  such  as  poverty,  social 
contagion,  .social  norms,  and  social 
capital  play  in  the  etiology  of  violence 
may  be  particularly  important  in 
formulating  effective  prevention 
strategies. 

In  the  area  of  suicide,  mental  health 
determinants  have  been  studied 
extensively.  Much  less  attention, 
however,  has  been  given  to  individual, 
social,  and  environmental  determinants 
(e.g..  exposure  to  violence  and  suicidal 
behavior,  geographic  mobility,  access  to 
lethal  weapons,  social  support)  not 
directlv  related  to  mental  health.  These 
factors  mav  be  very  important  in 
developing  effective  prevention 
strategies  for  suicide. 

An  issue  crosscutting  the  areas  of 
interpersonal  violence  and  suicided 
behavior  and  that  is  associated  with  the 
.severitv  of  violence  is  the  problem  of 
firearm  injuries.  Research  is  needed  to 
better  understand  the  risk  factors  for 
firearm  injury  and  to  understand  the 
risk  and  benefits  of  having  access  to  or 
cdrrving  a  firearm. 

Understanding  of  the  effectiveness  of 
interventions  and  policies  designed  to 
prevent  violent  behavior  or  to  mitigate 
the  physical  and  emotional 
consequences  of  violence  remains  at  a 
rudimentary  level.  In  the  areas  of 
intimate  partner  violence,  sexual 
assault,  and  suicide  there  is  a 
tremendous  need  to  identify  effective 
primary  prevention  strategies.  In 
addition  secondary  prevention  strategies 
for  intimate  partner  violence  and  sexual 
violence  are  being  implemented  through 
health  care  providers  and  through 
public  health,  criminal  justice,  and 
social  services  for  victims,  perpetrators, 
and  child  witnesses  to  violence.  Efforts 
have  also  been  made  to  coordinate  these 
community  responses.  However,  few  of 
these  intervention  programs  and 
responses  have  been  rigorously  and 


systematically  evaluated  for  their 
efficacy. 

While  there  has  been  great  progress  in 
the  area  of  youth  violence  in  identifying 
effective  and  promising  prevention 
strategies  much  work  remains  to  be 
done.  For  example,  there  is  some 
evidence  that  programs  that  combine 
interventions  for  youth  with 
interventions  targeting  parents  and 
caregivers  are  more  effective  than  either 
intervention  afone.  There  is  a  need  for 
effectiveness  studies  that  examine 
different  levels  of  intervention 
(individual,  peer,  family,  school, 
community),  the  long-term  impact  of 
strategies  showing  initial  promise,  and 
the  best  combination  and  application  of 
singularly  effective  violence  prevention 
strategies  so  that  resources  for  youth 
violence  can  be  used  most  effectively. 
There  is  also  a  need  to  improve  the 
diffusion  of  effective  programs. 

Research  is  needed  to  evaluate  the 
effectiveness  of  existing  national,  state 
or  local  policies  or  programs  designed  to 
prevent  firearm  injuries.  Of  particular 
interest  is  the  impact  of  policies  and 
programs  that  promote  safe  storage  of 
firearms,  involve  the  application  of  safe 
gun  technology,  and  educate  youth 
using  curricula  to  promote  gun  safety  on 
injuries  among  children  and 
adolescents. 

The  application  of  new  or  under-used 
research  methods  is  also  of  substantial 
interest.  In  all  areas  of  violence  there  is 
a  need  to  go  beyond  establishing  the 
efficacy  and  effectiveness  of 
interventions  and  public  policies  and 
use  state  of  the  art  methods  to  determine 
the  cost  effectiveness  of  approaches  that 
have  been  found  to  be  efficacious.  The 
application  of  new  methods  of  studying 
the  spatial  distribution  of  violence  such 
as  the  use  of  geographic  information 
systems  (GIS)  should  be  further 
explored.  In  addition,  longitudinal 
study  designs  are  needed  to  better 
disentangle  the  effects  of  various  factors 
in  the  etiology  of  violence  and  monitor 
the  long-term  effects  of  violence 
prevention  interventions  and  policies. 

1.  Improve  understanding  of  the 
etiology  of  violence  (i.e.,  interpersonal 
youth  violence,  child  abuse,  intimate 
partner  violence,  suicide,  and  sexual 
assault)  and  its  consequences  through 
research  that  addresses: 

•  The  independent,  additive, 
interactive,  and  sequential  effects  of 
psychological,  socioeconomic,  and 
environmental  risk  and  protective 
factors. 

•  Factors  that  have  differential  effects 
on  the  onset,  persistence,  escalation,  de- 
escalation,  or  desistance  of  violent 
offending  at  different  ages. 
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•  Factors  that  increase  the  severity  of 
the  emotional  and  physical 
consequences  of  violence  and  suicidal 
behavior. 

•  The  effect  of  social  and  economic 
risk  and  protective  factors  such  as 
poverty,  social  contagion,  social  norms, 
and  social  capital  on  interpersonal 
violence. 

•  The  effect  of  psychological,  social, 
and  environmental  factors  not  directly 
related  to  mental  health  on  suicide. 

•  The  risks  and  benefits  of  fireann 
access  or  carrying. 

2.  Improve  unaerstanding  of  the 
relationships  between  different  types  of 
violence.  Of  particular  concern  are: 

•  The  relationship  between  intimate 
partner  violence  victimization  and 
perpetration  to  child  abuse. 

•  The  effects  of  exposure  to  child 
abuse  and  intimate  partner  violence  on 
suicidal  behavior. 

•  The  effects  of  witnessing  violence 
as  a  child  in  the  home  and  community 
on  violent  behavior  during  adolescence 
and  adulthood. 

3.  Design  and  test  preventive 
interventions  for  intimate  partner 
violence,  sexual  violence,  suicidal 
behavior,  and  child  abuse. 

4.  Evaluate  the  feasibility  and  impact 
of  screening  and  intervention  methods 
in  the  acute  medical  care  setting  for 
youth  interpersonal  violence,  child 
abuse,  suicidal  ideation,  and  intimate 
partner  violence. 

5.  Advance  our  understanding  of  the 
effectiveness  of  interventions  to  prevent 
youth  violence  by  evaluating: 

•  The  long-term  impact  of  promising 
interventions. 

•  Multifaceted  interventions  to 
prevent  youth  violence. 

•  The  effect  of  youth-violence- 
prevention  strategies  in  diverse  cultiu-al 
and  social  settings. 

•  The  cost  effectiveness  of  promising 
interventions. 

Funding  Preferences 

Priority  will  be  given  to  studies  which 
focus  on  under  served  population(s) 
including  ethnic  populations,  persons 
with  disabilities,  gay,  lesbian, 
transgender  and  bisexual  populations, 
or  immigrant  and  refugee  populations. 
These  populations  are  considered  under 
served  because  substantial  research  has 
not  been  devoted  to  determining  risk 
and  protective  factors  or  mediating  or 
moderating  influences  which  may  affect 
intimate  partner  violence  or  sexual 
violence  in  these  groups. 

D.  Application  Content 

Applications  should  follow  the  PHS- 
398  (Rev.  4/98]  application  and  Errata 
sheet,  and  should  include  the  following 
information: 


1.  The  project's  focus  that  justifies  the 
research  needs  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  and  the  relevance  of 
the  findings  to  reduce  injury  morbidity, 
mortality,  disability,  and  economic 
losses.  This  focus  should  be  based  on 
recommendations  in  Healthy  People 
2010  and  should  seek  creative 
approaches  that  will  contribute  to  a 
national  program  for  injury  control. 

2.  Specific,  measurable,  and  time- 
framed  objectives. 

3.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved,  including  their  sequence.  A 
comprehensive  evaluation  plan  is  an 
essential  component  of  the  application. 

4.  A  description  of  the  principal 
investigator's  role  and  responsibilities. 

5.  A  description  of  all  the  project  staff 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  percentage  of  time  each  will 
devote  to  the  project,  as  well  as  that 
portion  of  their  salary  to  be  paid  by  the 
grant. 

6.  A  description  of  those  activities 
related  to,  but  not  supported  by  the 
grant. 

7.  A  description  of  the  involvement  of 
other  entities  that  will  relate  to  the 
proposed  project,  if  applicable.  It  should 
include  commitments  of  support  and  a 
clear  statement  of  their  roles. 

8.  A  detailed  first  year's  budget  for  the 
grant  with  future  annual  projections,  if 
relevant. 

9.  An  explanation  of  how  the  research 
findings  will  contribute  to  the  national 
effort  to  reduce  the  morbidity,  mortality 
and  disability  caused  by  violence- 
related  injuries  within  3-5  years  from 
project  start-up. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  which  are  made  available  to 
outside  reviewing  groups.  To  exercise 
this  option:  on  the  original  and  five 
copies  of  the  application,  the  applicant 
must  use  asterisks  to  indicate  those 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown;  however,  the 
subtotals  must  still  be  shown.  In 
addition,  the  applicant  must  submit  an 
additional  copy  of  page  4  of  Form  PHS- 
398.  completed  in  full,  with  the 
asterisks  replaced  by  the  salaries  and 
fringe  benefits.  This  budget  page  will  be 
reserved  for  internal  staff  use  only. 

E.  Submission  and  Deadline 

Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 


potential  applicants.  The  letter  of  intent 
shall  be  submitted  on  or  before  February 
9,  2001 ,  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement.  The  letter  should 
identify  the  aimouncement  number, 
name  the  principal  investigator,  and 
briefly  describe  the  scope  and  intent  of 
the  proposed  research  work.  The  letter 
of  intent  does  not  influence  review  or 
funding  decisions,  but  the  nimiber  of 
letters  received  will  enable  CDC  to  plan 
the  review  more  effectively  and 
efficiently. 

Application  Submission 

Submit  the  original  and  five  copies  of 
PHS  398  (OMB  Number  0925-0001  and 
adhere  to  the  instructions  on  the  Errata 
hastruction  sheet  for  PHS  398).  Forms 
are  in  the  application  kit. 

On  or  before  March  9,  2001,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
aimouncement. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  at  the  above  address  on  or 
before  the  deadline  date;  or  sent  on  or 
before  the  deadline  date,  and  received 
in  time  for  the  review  process. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercicd  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications,  will  not  be 
considered,  and  will  be  returned  to  the 
applicant. 

F.  Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  Eligible  Applicants  Section  (Items 
1-5).  Incomplete  applications  and 
applications  that  are  not  responsive  will 
be  returned  to  the  applicant  without 
further  consideration.  It  is  especially 
important  that  the  applicant's  abstract 
reflects  the  project's  focus,  because  the 
abstract  will  be  used  to  help  determine 
the  responsiveness  of  the  application. 

Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  (triage)  by  a  peer 
review  committee,  the  Injury  Research 
Grant  Review  Committee  (IRGRC).  to 
determine  if  the  application  is  of 
sufficient  technical  and  scientific  merit 
to  warrant  further  review  by  the  IRGRC: 
CDC  will  withdraw  from  further 
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consideration  applications  judged  to  be 
noncompetitive  and  promptly  notih'  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  bv  a  dual  review  process. 

Competing  Supplemental  grant 
awards  may  be  made  when  funds  are 
available,  to  support  research  work  or 
activities  not  previously  approved  by 
the  IRGRC.  .Applications  should  be 
clearlv  labeled  to  denote  their  status  as 
requesting  supplemental  funding 
support.  These  applications  will  be 
reviewed  by  the  IRGRC  and  the 
secondary  review  ^roup. 

Awards  will  be  determined  by  the 
Director  of  the  National  Center  for 
Injurv  Prevention  and  Control  (NCIPC) 
based  on  priority  scores  assigned  to 
applications  bv  the  primarv  review 
committee  IRGRC.  recommendations  by 
the  secondary  review  committee 
.\dvisory  Committee  for  Injurv 
Prevention  and  Control  (ACIPC). 
consultation  with  NCIPC  senior  staff, 
and  the  availability  of  funds. 

1.  The  primary  review  will  be  a  peer 
review  conducted  by  the  IRGRC'.  .\11 
applications  will  be  reviewed  for 
scientific  merit  by  a  committee  of  no 
less  than  three  reviewers  with 
appropriate  expertise  using  current 
National  Institutes  of  Health  (NIH) 
criteria  to  evaluate  the  methods  and 
scientific  quality  of  the  application. 
Factors  to  be  considered  will  include: 

a  Significance.  Does  this  studv 
address  an  important  problem^  If  the 
aims  of  the  application  are  achievetl. 
how  will  scientific  knowledge  be 
advanced'  What  will  be  the  effect  of 
these  studies  on  the  concepts  or 
methods  that  drive  this  field  ■" 

b.  Approach  Are  the  conceptual 
framework,  design,  methods,  and 
analyses  adequalelv  developed,  well- 
integrated,  and  appropriate  to  the  aims 
of  the  project':"  Does  the  applicant 
acknowledge  potential  problem  areas 
and  consider  alternative  tactics'  Does 
the  project  include  plans  to  measure 
progress  toward  achieving  the  stated 
objectives?  Is  there  an  appropriate  work 
plan  included^ 

c  Innovation.  Does  the  project 
employ  novel  concepts,  approaches  or 
methods'  Are  the  aims  original  and 
innovative?  Does  the  project  challenge 
or  advance  existing  paradigms,  nr 
develop  new  methodologies  or 
technologies' 

d.  Investigator.  Is  the  principal 
investigator  appropriately  trained  and 
well  suited  to  carry  out  this  work?  Is  the 
proposed  work  appropriate  to  the 
experience  level  of  the  principal 
investigator  and  other  significant 


investigator  participants?  Is  there  a  prior 
historv'  of  conducting  violence-related 
research? 

B.  Environment.  Does  the  scientific 
environment  in  which  the  work  will  be 
done  contribute  to  the  probability  of 
success?  Does  the  proposed  research 
take  advantage  of  unique  features  of  the 
scientific  environment  or  employ  useful 
collaborative  arrangements?  Is  there 
evidence  of  institutional  support?  Is 
there  an  appropriate  degree  of 
commitment  and  cooperation  of  other 
interested  parties  as  evidenced  by  letters 
detailing  the  nature  and  extent  of  the 
involvement? 

r  Ethical  Issues.  What  provisions 
have  been  made  for  the  protection  of 
human  subjei:ts  and  the  safety  of  the 
research  environments?  How  does  the 
applicant  plan  to  handle  issues  of 
confidentialitv  and  compliance  with 
mandated  reporting  requirements,  e.g.. 
suspected  child  abuse?  Does  the 
application  adequately  address  the 
requirements  of  45  CFR  46  for  the 
protection  of  human  subjects? 

g  Studv  Samples.  Are  the  samples 
suffirientlv  rigorously  defined  to  permit 
complete  independent  replication  at 
another  site?  Have  the  referral  sources 
been  described,  including  the 
definitions  and  criteria?  What  plans 
have  been  made  to  include  women  and 
minorities,  and  their  subgroups  as 
appropriate  for  the  scientific  goals  of  the 
research?  How  will  the  applicant  deal 
with  recruitment  and  retention  of 
subjects? 

h.  Dissemination.  What  plans  have 
been  articulated  for  disseminating 
findings' 

The  IR(;R(]  will  also  examine  the 
appropriateness  of  the  proposed  project 
budget  and  duration  in  relation  to  the 
proposed  research  and  the  availability 
of  data  required  for  the  project. 

2.  The  secondary  review  will  be 
conducted  bv  the  Science  and  Program 
Review  Work  Group  (SPRWG)  ft-om  the 
ACIPC.  The  AC.IPC  Federal  ex  officio 
members  will  be  invited  to  attend  the 
secondary  review,  will  receive  modified 
briefing  books,  {i.e  .  abstracts,  strengths 
and  weaknesses  from  summan,' 
statements,  and  project  officer's  briefing 
materials).  Federal  ex  officio  members 
will  be  encouraged  to  participate  in 
deliberations  when  proposals  address 
(jverlapping  areas  of  research  interest  so 
that  unwarranted  duplication  in 
federally-funded  research  can  be 
avoided  and  special  subject  area 
expertise  can  be  shared.  The  NCIPC 
Division  Assoi:iate  Directors  for  Science 
(ADS)  or  their  designees  will  attend  the 
sec:(mdarv  review  in  a  similar  capacity 
as  the  Federal  ex  officio  members  to 
assure  that  research  priorities  of  the 


announcement  are  understood  and  to 
provide  background  regarding  current 
research  activities.  Only  SPRWG 
members  will  vote  on  funding 
recommendations,  and  their 
recommendations  will  be  carried  to  the 
entire  ACIPC  for  voting  by  the  ACIPC 
members  in  closed  session.  If  any 
further  review  is  needed  by  the  ACIPC, 
regarding  the  recommendations  of  the 
SPRWG.  the  factors  considered  will  be 
the  same  as  the  factors  that  the  SPRWG 
considered. 

The  committee's  responsibility  is  to 
develop  funding  recommendations  for 
the  NCIPC  Director  based  on  the  results 
of  the  primary  review,  the  relevance  and 
balance  of  proposed  research  relative  to 
the  NCIPC  programs  and  priorities,  and 
to  assure  that  unwarranted  duplication 
of  federally-funded  research  does  not 
occur.  The  Secondary  Review 
Committee  has  the  latitude  to 
recommend  to  the  NCIPC  Director,  to 
reach  over  better  ranked  proposals  in 
order  to  assure  maximal  impact  and 
balance  of  proposed  research.  The 
factors  to  be  considered  will  include: 

a.  The  results  of  the  primary  review 
including  the  application's  priority 
score  as  the  primary  factor  in  the 
selection  process. 

b.  The  relevance  and  balance  of 
proposed  research  relative  to  the  NCIPC 
programs  and  priorities. 

c.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  Healthy  People  2010 
and  the  Institute  of  Medicine  report, 
Reducing  the  Burden  of  Injury. 

d.  Budgetary  considerations. 

3.  Continued  Funding.  Continuation 
awards  made  after  FY  2000,  but  within 
the  project  period,  will  be  made  on  the 
basis  of  the  availability  of  funds  and  the 
following  criteria: 

a.  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project's 
annual  workplan  and  satisfactory 
progress  demonstrated  through 
presentations  at  work-in-progress 
monitoring  workshops. 

b.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable. 

c.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives. 

d.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective. 

e.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds. 
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G.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  with  an  original  plus  two 
copies  of 

1.  Progress  report  annually, 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period,  and 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

4.  At  the  completion  of  the  project, 
the  grant  recipient  will  submit  a  brief 
(2,500  to  4,000  words)  summary 
highlighting  the  findings  and  their 
implications  for  research  and  policy. 
CDiC  will  place  the  summary  report  and 
each  grant  recipient's  final  report  with 
the  National  Technical  Information 
Service  (NTIS)  to  further  the  agency's 
efforts  to  make  the  information  more 
available  and  accessible  to  the  public. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each  see  Addendum  1  in  the  application 
package. 

AR-1     Human  Subjects  Certification 
AR-2     Requirements  for  inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-3    Animal  Subjects  Requirement 
AR-7    Executive  Order  12372 

Review — not  applicable  for  this 

program  announcement 
AR-10    Smoke-Free  Workplace 

Requirement 
AR-11     Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-1 3     Prohibition  on  Use  of  CDC 

funds  for  Certain  Gun  Control 

Activities 
AR-21    Small,  Minority,  and  Women- 

ov^nied  Business 

H.  Authority  and  Catalog  Of  Federal 
Domestic  Assistance  Number 

In  addition  to  being  authorized  imder 
301  (a)  [42  U.S.C.  241(a)]  of  the  Public 
Health  Service  Act,  this  program 
annoimcement  is  also  authorized  under 
391  (a)  [42  U.S.C.  280(b)]  of  the  Public 
Service  Health  Act.  The  catalog  of 
Federal  Domestic  Assistance  niunber  is 
93.136. 

I.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  annoimcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is  http://www.cdc.gov. 

To  receive  additional  written 
information  and  to  request  an 


application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Angela  Webb,  Grants  Management 
Specialist,  Gremts  Management 
Branch,  Procurement  and  Grants 
.Office,  Program  Aimouncement 
#01016,  Centers  for  Disease  Control 
and  Prevention  (CDC).  2920 
Brandywine  Road,  Room  3000, 
Atlanta,  Georgia  30341.  Telephone 
(770)  488-2784.  Internet  address: 
awebb@cdc.gov 

See  also  the  CDC  home  page  on  the 

Internet:  http://wrwrw.cdc.gov 
For  program  technical  assistance. 

contact: 

Ted  Jones.  Program  Manager,  Office  of 
Research  Grants.  National  Center  for 
Injury  Prevention  and  Control, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway.  NE.  Mailstop  K-58  Atlanta. 
GA  30341-3724.  Telephone  (770) 
488-4824.  Internet  address: 
tmjl@cdc.gov. 

Dated:  December  18,  2000. 
John  L.  Williams, 

Director.  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

[PR  Doc.  00-32754  Filed  12-21-00;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Advisory 
Committee  meeting. 

Name:  Advisory  Committee  to  the 
Director.  CDC. 

Time  and  Date:  8:30  a.m.— 4  p.m., 
January  18.  2001. 

Place:  The  Sheraton  Atlanta  Hotel, 
165  Courtland  Street.  Atlanta,  Georgia 
30303. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  50 
people. 


Purpose:  The  committee  will 
anticipate,  identif}'.  and  propose 
solutions  to  strategic  and  broad  issues 
facing  CDC. 

Matters  to  be  Discussed:  Agenda  items 
will  include  updates  from  Dr.  Jeffrev  P. 
Koplan.  M.D.,  M.P.H.,  Director,  CDC, 
regarding  the  current  CDC  Director's 
priorities  with  discussions  of  program 
activities  including  healthy  aging  and 
prevention  research. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Kathy  Cahill.  Executive  Secretary. 
Advisors'  Committee  to  the  Director. 
CDC.  1600  Clifton  Road,  NE,  M/S  D-24. 
Atlanta.  Georgia  30333.  Telephone  404/ 
639-7060. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  aimouncements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  18.  2000. 
Carolyn  J.  Russell. 

Director,  Management  Analysis  and  Ser\-ices 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  00-32751  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee  (CLIAC):  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Clinical  Laboratory 
Improvement  Advisor\'  Committee 
(CLIAC). 

Times  and  Dates:  8:30  a.m.-5  p.m., 
February  7,  2001:  8:30  a.m,-3:30  p.m., 
February- 8.  2001. 

Place:  Doubletree  Hotel  Atlanta 
Buckhead.  3342  Peachtree  Road.  NE. 
Atlanta.  Georgia  30326.  Phone:  404/ 
231-1234. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  100 
people. 

Purpose:  This  committee  is  charged 
with  providing  scientific  and  technical 
advice  and  guidance  to  the  Secretary  of 
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Health  and  Human  Sen.'ices.  the 
Assistant  Secretan'  for  Health  and 
Surgeon  General,  and  the  Director.  CDC. 
regarding  the  need  for.  and  the  nature 
of.  revisions  to  the  standards  under 
which  clinical  laboratories  are 
regulated;  the  impact  on  medical  and 
laboraton.'  practice  of  proposed 
revisions  to  the  standards;  and  the 
modification  of  the  standards  to 
accommodate  technological  advances. 

Matters  to  be  Discussed:  The  agenda 
will  include  a  discussion  on  waived 
testing  and  status  of  the  process  for 
making  waiver  determinations,  a 
workgroup  report  on  genetic  testing,  and 
updates  from  CDC.  Food  and  Drug 
Administration  and  Health  Care 
Financing  Administration. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional 
Information:  Rhonda  Whalen.  Chief. 
Laboratorv  Practice  Standards  Branch. 
Division  of  Laboratorv-  Systems.  Public 
Health  Practice  Program  Office.  CDC. 
4770  Buford  Highway.  NE.  M/S  F-ll. 
Atlanta,  Georgia  30341-3724.  telephone 
770/488-8042.  fax  770/488-8279 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authoritv  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  18.  2000. 
(ulia  M.  Fuller. 

Acting  DircrUir.  Sfanagement  Analysis  and 
Senices  Officf.  Cenferi  tor  Disease  Control 
and  PrfVfntion. 

(FR  Do(    00-'<27=S0  Filed  12-21-00;  8:45  am| 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-79] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB; 
Request  for  Construction  Change 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  pr(3posal. 

DATES:  Comments  Due  Date:  January  22, 
2001 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0011)  and 
should  be  sent  to:  loseph  F.  Lackev,  Jr., 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  Room  10235. 
.New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
VVavne  Eddins.  Reports  Management 
Officer.  Q.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
Southwest.  Washington.  DC  20410; 
e-mail  Wavne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 


Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information;  (1)  The 
Title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 
This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Request  for 
Construction  Change. 

OMB  Approval  Number:  2502-0011. 

Form  Numbers:  HUD-92437,  HUD- 
92442.  HUD-9244A.  HUD-92442-CA. 
HUD-92442-A-CA.  92441. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Authority  for  these  reports  are  Section 
207(b)  of  the  National  Housing  Act  (P.L. 
470,  48  Stat.  12  U.S.C.  1701  et  seq). 
Submitted  by  contractors,  mortgagers, 
2nd  mortgages  to  obtain  approval  of 
changes  in  approved  contract  drawings 
and/or  specifications.  Needed  by  HUD 
to  on  sure  compliance  with  Article  l.E 
of  the  construction  contract. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Numt)er  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Request  for  Construction  Change 


900 


444 


20.300 


Total  Estimated  Burden  Hours: 
20.300. 

Status:  Reinstatement,  with  change. 

Authoritv:  Section  3507  of  the  Paperwork 
Redut:tion  Act  of  1995.  44  U.S.C.  35.  as 
amended 

Dated:  December  15.  2000. 
Wayne  Eddins, 

Departrnvntal  Rt'ports  Manogt^mfiit  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Do(.  00-3261.5  Filed  12-21-00:  8:45  am] 
BILLING  CODE  4210-01 -M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-80] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Monttily  Reports  for  Establishing 
Income 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  January  22, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
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this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0108)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410; 
e-mail  Wayne_Eddins@HUD,gov; 
telephone  (202)  708-2374,  This  is  not  a 
toU-firee  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 


Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Monthly  Reports  for 
Establishing  Income. 

OMB  Approval  Number:  2502-0108. 

Form  Numbers:  HUD-93479.  93480, 
93481. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Accounting  reports  submitted  by 
selected  owners/agents  of  multifaraily 
projects  used  to  monitor  compliance 
with  contractual  agreements  and  to 
analyze  cash  flow  trends  as  well  as 
occupancy  and  rent  collection  levels. 
Alert  field  staff  to  need  for  remedial 
actions  to  correct  deficiencies  or  need 
for  more  aggressive  servicing  action. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Frequency  of  Submission:  Monthly 
and  Recordkeeping. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hour  per 
response 


Burden 
hours 


Monthly  Reports 


4,000 


12 


3.5 


168,000 


Total  Estimated  Burden  Hours: 
168.000. 

Status:  Reinstatement,  without 
change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  December  15,  2000. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  00-32636  Filed  12-21-00;  8:45  am] 
BILLING  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-81] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB;  24  CFR 
Part  570— Community  Development 
Block  Grant  Entitlement  Program 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  January  22, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  nimaber  (2506-0077)  and 
should  be  sent  to:  Joseph  F.  Lackev,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest.  Washington,  DC  20410;  e- 

mail  Wayne Eddins@HUD.gov; 

telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 


information  and  its  proposed  use:  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  24  CFR  Part  570— 
Community  Development  Black  Grant 
Entitlement  Program.. 

OMB  Approval  Number:  2506-0077. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  use: 
Entitlement  grantees  are  required  to 
retain  records  on  the  use  of  CDBG  funds 
and  to  submit  an  annual  performance 
and  evaluation  report.  Information 
previously  submitted  on  GPR  will  now 
be  submitted  in  the  CAPER. 

Respondents:  State.  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


80898 


Federal  Register /Vol.  65.  No.  247 /Friday,  December  22.  2000 /Notices 


Number  of  respondents 


Frequency  of  response 


Hours  per  response 


Burden  hours 


1  008 


430 


434,040 


Total  Estimated  Burden  Hours: 
434.040. 

Status:  Reinstatement,  without 
change. 

Authority:  Section  1507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  .35.  as 
amended. 

Dated  December  15,  2000. 
Wayne  Eddins, 

Departmental  Reports  \tanagement  Officer. 
Office  of  the  Chief  Information  Officer 
(FR  Doc   0O-326;i7  Filed  12-21-00;  8:45  am] 
BILLING  CODE  4210-4)1 -M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  001215356-0356-01  and  I.D. 
100500A] 

RIN  101B-AH42 

Notice  of  Proposed  Interagency  Policy 
on  the  Prescription  of  Fishways  Under 
Section  18  of  the  Federal  Power  Act 

AGENCIES:  U.S.  Fish  and  Wildlife 

Service,  Interior,  and  National  Marine 

Fisheries  Service.  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  proposed  policy. 


SUMMARY:  This  notice  invites  public 
comment  on  proposed  internal  policy 
for  the  U.S.  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(the  Ser\'ices)  regarding  the  prescription 
of  fishways  pursuant  to  section  18  of  the 
Federal  Power  Act  for  non-Federal 
hydropower  projects  licensed  by  the 
Federal  Energy  Regulatory  Commission 
(FTRC).  The  proposed  policy  is 
intended  to  set  forth  the  definition  of 
fishways  in  accordance  with  the  1992 
National  Energy  Policy  Act  and  the 
procedures  for  the  prescription  of 
fishways.  The  policy  does  not  introduce 
new  procedures  but  standardizes 
current  practices  and  existing 
procedures  for  providing  fishway 
prescriptions. 

DATES:  Written  comments  must  be 
received  on  or  before  February  20.  2001. 
ADDRESSES:  Comments  should  be  sent 
to.  and  copies  of  applicable  documents 
are  available  from,  the  Chief,  Division  of 


Federal  Program  Activities  (400 
ARLSQ).  US  Fish  and  Wildlife  Service, 
1849  C  Street.  NW.  Washington.  DC 
20240  or  the  Director.  Office  of  Habitat 
Conservation,  National  Marine  Fisheries 
Service,  1315  East- West  Highway.  Silver 
Spring.  MD  20910-3282. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Benjamin  N.  Tuggle,  Chief.  Division  of 
Federal  Program  Activities,  telephone: 
703/358-2161,  or  Dr.  Stephen  M.  Waste, 
Office  of  Habitat  Conservation,  National 
Marine  Fisheries  Service,  telephone: 
301/713-2325. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  the  Interior,  acting 
through  the  Fish  and  Wildlife  Service 
(FWS).  and  the  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
acting  through  the  National  Marine 
Fisheries  Service  (NMFS).  are  the 
Federal  Departments  primarily 
responsible  for  the  conservation  and 
management  of  the  Nation's  fish  and 
wildlife  resources.  The  FWS  has  broad 
responsibilities  to  conserve,  protect,  and 
enhance  fish,  wildlife,  and  their  habitats 
under  authorities  granted  bv  the  Fish 
and  Wildlife  Act  of  1956  (FWA)  (16 
U.S.C.  742a-742j,  not  including  742  d-1: 
70  Stat. 1 1 19);  the  Fish  and  Wildlife 
Coordination  Act  (FWCA)  (16  U.S.C. 
661  et  seq.y.  the  Federal  Power  Act 
(FPA)  (16  U.S.C.  791a  et  seq.);  and  the 
Endangered  Species  Act  (ESA)  (16 
use.  1531  et  seq).  NMFS  has  Federal 
responsibilities  for  marine,  estuarine, 
and  anadromous  fish  resources  pursuant 
to  the  FPA.  the  ESA.  and  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  (16  use.  1801  etseq.).  and 
Reorganization  Plan  Number  4  of  1970. 

Section  18  of  the  FPA  (16  U.S.C.  811) 
expressly  grants  to  the  Departments  of 
Commerce  and  Interior  (Departments) 
exclusive  authority  to  prescribe 
fishways.  Section  18  states  that  FERC 
must  require  construction,  maintenance, 
and  operation  by  a  licensee  at  its  own 
expense  of  such  fishways  as  may  be 
prescribed  by  the  Secretary  of 
Commerce  or  the  Secretary  of  the 
Interior.  Fishways  prescribed  under 
section  18  of  the  FPA  by  the 
Departments  are  mandatory  upon  FERC 
for  inclusion  in  license  conditions. 
Within  the  Department  of  the  Interior, 
the  authority  to  prescribe  fishways  is 
delegated  from  the  Secretary  of  the 


Interior  to  the  FWS  Regional  Directors. 
Within  the  Department  of  Commerce, 
the  authority  to  prescribe  fishways  is 
delegated  to  the  NMFS  Regional 
Administrators.  Therefore,  the  FWS 
develops  all  fishway  prescriptions 
issued  by  the  Department  of  the  Interior 
under  section  18.  and  NMFS  develops 
all  of  the  Department  of  Commerce's 
fishway  prescriptions. 

Discussion 

The  National  Energy  Policy  Act  of 
1992.  section  1701(b),"  rescinded  FERC's 
definition  of  fishways.  Through  this 
proposed  policy,  the  Services  take  this 
opportunity  to  define  fishways.  This 
proposed  policy  also  sets  forth  the 
general  agency  practice  for  developing 
fishway  prescriptions,  and  encourages 
license  participants  to  anticipate  fish 
passage  needs  and  the  Services' 
procedures.  This  policy  does  not 
introduce  new  procedures  but 
standardizes  current  practices  to  ensure 
a  consistent  and  effective  process.  The 
policy  does  not  expand  the  authorities 
of  the  Departments  or  the  Services 
beyond  those  that  currently  exist  and 
does  not  place  additional  requirements 
on  anyone  outside  the  Departments 
beyond  those  that  already  exist  in  the 
FPA  and  FERC's  regulations  under  the 
FPA  at  18  CFR,  Chapter  I. 

Additionally,  the  courts  have  recently 
addressed  several  section  18  issues  that 
affect  the  Services'  implementation  of 
the  fishway  prescription  process.  In 
following  Escondido  Mutual  Wafer  Co., 
et  al.  V.  La  folia  Band  of  Mission  Indians 
et  al.  466  U.S.  765  (1984),  the  courts 
have  continued  to  hold  that  the  exercise 
bv  the  Secretaries'  authority  under 
section  18  is  mandatory  and  requires 
inclusion  of  fishway  prescriptions  in 
anv  license  issued  bv  FERC.  (Bangor- 
Hydroelectric  Co..  Inc.  v.  FERC,  78  F.3d 
659  (D.C.Cir.  1996);  American  Rivers, 
Inc.  v.  FERC,  129  F.3d  99  (2nd  Cir. 
1997);  American  Rivers  v.  FERC,  187 
F.3d  1007  [9th  Cir.  1999]  ).  The 
Services'  fishway  prescriptions  must  be 
supported  by  substantial  evidence  in  the 
administrative  record  before  FERC  and 
be  reasonably  related  to  the  Services' 
fish  passage  goals.  (Bangor- 
Hydroelectric  Co..  Inc.  v.  FERC,  78  F.3d 
659  (D.C.Cir.  1996).) 

On  September  1,  1994.  NMFS  and 
FWS  published  an  "Advanced  Notice  of 
Proposed  Rulemaking  (ANPR)  for 
Prescribing  Fishways  Under  section  18 
of  the  Federal  Power  Act"  in  the 
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Federal  Register  (59  FR  45255). 
Comments  were  received  from  natural 
resource  and  hydroelectric  interests. 
The  comments  were  supportive  of  a  rule 
and  provided  suggestions  for  the 
proposed  rule.  Events  subsequent  to  the 
ANPR,  including  the  Bangor- 
Hydroelectric  Co.litigation  and  court 
decision,  contributed  to  the  delay  in 
further  development  and  issuance  of  the 
ANPR  and  changed  our  course  of  action 
to  policy  issuance.  The  Departments 
have  elected  to  proceed  with  issuance  of 
a  "Notice  of  Proposed  Interagency 
Policy  on  the  Prescription  of  Fishways 
Under  Section  18  of  the  Federal  Power 
Act."  This  proposed  policy  meets  the 
same  objectives  described  in  the  1994 
ANPR. 

The  proposed  policy  does  not  set 
forth  new  process  or  requirements.  The 
fishway  prescription  process  outlined  in 
the  proposed  policy  already  occurs 
during  FERC's  existing  licensing  process 
and  is  included  in  FERC's  current 
regulations.  The  proposed  policy  is  a 
means  to  provide  guidance  to  agency 
staff  and  ensure  a  consistent  and 
effective  fishway  prescription  process. 
The  proposed  policy  will  also  help 
facilitate  the  consultative  efforts 
between  the  Services,  applicant  or 
licensee,  and  other  interested  parties  in 
the  fishway  prescription  development 
process  and  promote  imderstanding 
between  agencies,  license  applicants, 
FERC,  and  the  public  of  the  process 
used  to  prescribe  fishways. 

On  May  26,  2000,  the  Departments 
issued  a  Federal  Register  notice  (65  FR 
34151)  requesting  public  comment  on 
establishing  a  review  process  for 
mandatory  conditions  including  section 
18  fishway  prescriptions.  Such  a  review 
process  may  provide  an  additional  and 
more  formal  opportunity  for  licensees 
and  others  to  provide  input  on  the 
Departments'  mandatory  conditions. 
When  a  review  process  is  developed,  it 
will  be  incorporated  into  this  proposed 
interagency  section  18  policy. 

Applicability 

The  proposed  policy  applies  to  all  the 
Services'  activities  related  to  the 
prescription  of  new  and/or  modification 
of  existing  fishways  at  non-Federal 
hydroelectric  projects  licensed  by  FERC 
pursuant  to  the  Federal  Power  Act. 

Record  of  Compliance 

We  have  prepared  a  Record  of 
Compliance  documenting  that  this 
action  complies  with  the  various 
statutory.  Executive  Order,  and 
Departments  of  the  Interior  and 
Commerce  requirements  that  are 
applicable  to  rulemakings.  A  copy  is 
available  upon  request  (see  ADDRESSES). 


FERC  issues  licenses  for  new, 
previously  unlicensed  hydropower 
projects  and  issues  new  licenses  for 
about  1,000  previously  licensed  non- 
Federal  hydropower  projects. 
Hydropower  projects  are  issued  licenses 
for  a  period  of  up  to  50  years  and  then 
can  be  re-licensed  in  order  to  continue 
operating.  All  of  the  projects  receiving 
licenses  are  subject  to  the  Services' 
section  18  mandatory  authority  to 
prescribe  fishways.  The  Services 
determine  the  need  for  fishways  for 
hydropower  projects  on  a  case-by-case 
basis.  In  addition,  the  Services  are 
required  to  evaluate  fish  passage  for 
these  hydropower  projects  based  on 
current  envirorunental  laws  and 
regulations.  Therefore,  it  is  likely  that 
the  Services  may  prescribe  fishways  for 
a  fair  number  of  these  hydropower 
projects. 

By  establishing  this  proposed  policy, 
the  Services  set  forth  existing 
procedures  for  providing  fishway 
prescriptions  to  ensure  a  consistent  and 
effective  process.  The  policy  does  not 
introduce  new  procedures  but 
standardizes  current  practices  and 
provides  a  definition  of  fishway. 
Therefore,  the  numbers  of  fishways 
prescribed  for  hydropower  projects  will 
probably  not  change  significantly  with 
this  proposed  policy.  The  proposed 
policy  would  help  to  facilitate  the 
consultative  efforts  among  the  Services, 
applicant  or  licensee,  and  other 
interested  parties  in  the  fishway 
prescription  development  process  and 
promote  understanding  among  agencies, 
license  applicants,  FERC,  and  the  public 
of  the  process  used  to  prescribe 
fishways. 

The  proposed  policy  was  reviewed 
under  Executive  Order  12866.  As 
discussed  earlier,  this  proposed  policy 
is  a  statement  of  current  practice  and, 
therefore,  does  not  contain  any 
additional  requirements  concerning  the 
government,  public,  or  any  other  party. 
Accordingly,  this  proposed  policy  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
as  defined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  etseq.]. 
Similarly,  this  policy  is  not  a  major  rule 
under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act. 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501.  ef 
seq.),  this  proposed  policy  does  not 
affect  small  governments,  nor  does  it 
require  any  additional  management 
responsibilities.  Therefore,  the  proposed 
policy  will  not  result  in  any  significant 
additional  expenditures  by  entities  that 
participate  in  the  fishway  prescription 
process.  This  proposed  policy  will  not 


produce  a  Federal  mandate  of  Si 00 
million  or  greater  in  any  year,  that  is,  it 
is  not  a  "significant  regulatory  action" 
under  the  Unfunded  Mandates  Reform 
Act. 

In  accordance  with  Executive  Order 
12630,  this  proposed  policy  does  not 
have  significant  takings'  implications. 
This  proposed  policy  will  not  result  in 
takings  since  it  generally  describes  the 
current  procedures  used  in  the  fishway 
prescription  process  for  all  involved 
parties. 

In  accordance  with  Executive  Order 
13132,  this  proposed  policy  does  not 
have  significant  Federalism  effects.  This 
proposed  policy  will  not  affect  other 
governments  since  no  intrusion  on  state 
policy  or  administration  is  expected; 
roles  or  responsibilities  of  Federal  or 
state  governments  will  not  change;  and 
fiscal  capacity  will  not  be  substantially 
directly  affected.  Therefore,  the 
proposed  policy  does  not  have 
significant  effects  or  implications  on 
Federalism. 

In  accordance  with  Executive  Order 
12988,  the  proposed  policy  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(h)(2)  of  the  Order.  This  proposed 
policy  does  not  require  any  information 
collection  for  which  the  Office  of 
Management  and  Budget  approval  is 
required  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 
We  have  analyzed  this  proposed  policy 
in  accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  Department  of  the 
Interior  Manual  (318  DM  2.2(g)  and 
6.3(D)).  This  proposed  policy  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  An  environmental 
impact  statement  or  assessment  is  not 
required.  We  have  determined  that  the 
issuance  of  the  proposed  policy  is 
categorically  excluded  under  the 
Department  of  the  Interior's  NEPA 
procedures  in  516  DM  2.  Appendix 
1.10.  NOAA  has  determined  that  the 
issuance  of  this  proposed  policy 
qualifies  for  a  categorical  exclusion  as 
defined  by  NOAA  216-6  Administrative 
Order,  Environmental  Review 
Procedure. 

We  have  analyzed  this  proposed 
policy  in  accordance  with  section  7 
consultation  of  the  ESA.  We  have 
determined  that  issuance  of  this 
proposed  policy  will  not  affect  species 
listed  as  threatened  or  endangered 
under  the  ESA.  and.  therefore,  a  section 
7  consultation  on  this  proposed  policy 
is  not  required. 

We  have  analyzed  this  proposed 
policy  in  accordance  with  section  305(b) 
of  the  Magnuson-Stevens  Act.  We  have 
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determined  that  issuance  of  this 
proposed  policy  may  not  adversely 
affect  the  essential  fish  habitat  (EF^H)  of 
federally  managed  species,  and, 
therefore,  an  essential  fish  habitat 
consultation  on  this  proposed  policy  is 
not  required.  If  individual  fishways 
prescriptions  for  specific  projects  may 
adversely  affect  EFH.  then  FERC  would 
be  required  to  conduct  an  EFH 
consultation  with  NMFS. 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994. 
"Govemment-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  with 
the  Department  of  the  Interior  Manual 
(512  DM  2).  this  proposed  policy  does 
not  directly  affect  Tribal  resources.  We 
have  evaluated  effects  on  federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  potential 
effects.  The  proposed  policy  does  nt)t 
introduce  new  procedures  but 
standardizes  existing  procedures  for 
consultation  concerning  the  fishway  . 
prescription  process.  The  proposed 
policy  will  further  facilitate  consultative 
efforts  between  the  Services  and  the 
Tribes  and  promote  understanding  of 
the  process  used  to  prescribe  fishways. 

PROPOSED  INTERAGENCY  POLICY 
FOR  THE  PRESCRIPTION  OF 
FISHWAYS 

I.  Introduction 

The  purpose  of  this  policy  is  to 
publish  the  Services'  definition  of 
fishway  and  procedures  for  the 
prescription  of  fishways  by  the  U.S. 
Fish  and  Wildlife  Service  and  National 
Marine  Fisheries  Service  (the  Services), 
pursuant  to  section  18  of  the  Federal 
Power  Act  (FPA)  for  non-Federal 
hydropower  projects  licensed  by  the 
Federal  Energv  Regulatorv  Commission 
(FERC). 

Hydropower  projects  including  their 
associated  dams  divide  a  river  system 
into  isolated  segments,  impede  or  block 
fish  movement,  and  kill  or  injure  fish. 
The  viability  and  mobility  of  fish 
species  that  would  otherwise  move  to 
and  between  different  habitats  within 
the  river  basin  may  diminish 
substantially,  if  not  completely,  due  to 
the  dams.  Fishways  help  mitigate  the 
impact  of  hydropower  dams  on  aquatic 
ecosystems  by  providing  fish  passage. 
Fishways  on  dams  serve  a  variety  of 
public  purposes  and  resource  goals 
including,  but  not  limited  to.  the  safe 
and  timely  physical  passage  of  fish  past 
the  project;  the  improvement/ 
augmentation  of  existing  populations 
within  a  basin;  the  reunification  of 
fragmented  populations;  and  the 
reintroduction/  reestablishment  of 


viable  fish  runs  in  a  basin  or  watershed. 
In  addition,  providing  fish  passage  may 
be  necessary  to  protect  tribal  resources 
61  FR  58211  (1996)  and  the  exercise  of 
American  Indian  tribal  rights. 

Fishways  are  prescribed  by  the 
Services  to  ensure  the  safe,  timely,  and 
effective  passage  of  fish  at  non-Federal 
hydropower  projects.  Fishways  facilitate 
the  effective  movement  of  fish  past  a 
hydropower  project  and  provide  one  or 
more  ways  for  fish  to  move,  upstream  or 
downstream,  for  such  purposes  as 
spawning,  rearing,  feeding,  dispersing, 
and  the  seasonal  use  of  habitat. 

The  Services  will  determine  whether 
or  not  fishways  are  required  for  specific 
hydropower  projects.  Fishway 
prescriptions  are  designed  to  support 
implementation  of  fisheries 
management  and  resource  protection 
objectives.  Often  the  objectives  will 
ensure  that  hydropower  projects  meet 
the  goals  of  restoring,  maintaining,  and 
enhancing  fish  populations.  Fishway 
prescriptions  address  fish  passage  goals 
identified  in  national,  regional,  or 
watershed  level  planning  documents  or 
those  provided  by  the  Services  on  a  site- 
specific  basis.  In  determining  the  need 
for  fishways,  the  Services  should 
coordinate  with  the  states,  other  Federal 
agencies.  Tribes,  and  other  interested 
parties  in  the  development  of  basin- 
wide  fish  restoration  plans  and  goals. 
.  Accomplishing  effective  fish  passage 
is  in  the  public  interest  and  is  an 
appropriate  project  purpose.  As  such, 
this  purpose  should  be  an  integral 
component  of  project  design  and 
operation,  whenever  possible  and 
practical,  for  both  existing  and  new- 
projects.  This  purpose  is  best  met  when 
fishway  plans  are  integrated  into  early 
project  planning  and  design  and 
continuously  achieved  through  the  term 
of  the  license.  Accomplishing  this 
purpose  requires  that  both  or  either 
Services  with  statutory  fishway 
responsibilities  are  involved  in  both 
pre-  and  post-licensing  related 
activities.  This  involvement  is 
traditionally  through  consultation  with 
the  applicant  or  licensee  and 
communication  with  FERC. 

After  licensing,  the  Services  work 
with  the  licensee  on  fishway-related 
planning,  modeling,  and  design  prior  to 
construction,  operation,  and 
maintenance  After  passage  facilities  are 
complete  and  operational,  facility 
evaluation,  monitoring,  and  inspection 
should  be  initiated  by  the  applicant  or 
licensee  to  the  satisfaction  of  the 
Services  to  ensure  that  the  fish  passage 
facility  is  performing  as  intended.  Each 
of  these  activities  is  important  and  can 
influence  whether  or  not  effective  fish 


passage  is  being,  or  will  be. 
accomplished. 

II.  DefinitioD  of  Fishway 

In  order  to  ensure  the  consistent 
implementation  of  the  Services'  fishway 
prescriptions,  it  is  necessary  to 
understand  the  elements  of  a  fishway. 
Congress  provided  guidance  as  to  what 
constitutes  a  fishwav  in  the  National 
Energy  Policy  Act  (NEPA)  of  1992 
(Pub.L.  102-486).  Section  1701(b)  of  the 
Act  states: 

..  the  items  which  may  constitute  a 
"fishway"  under  section  18  for  the  safe  and 
timely  upstream  and  downstream  passage  of 
fish  shall  be  limited  to  physical  structures, 
facilities,  and  devices  necessary  to  maintain 
all  life  stages  of  such  fish,  and  project 
operations  and  measures  related  to  such 
structures,  facilities,  or  devices  which  are 
nee  essarv  to  ensure  the  effectiveness  of  such 
structures,  facilities,  or  devices  for  such  fish. 

The  fundamental  purpose  of  a 
fishway  is  to  provide  for  the  movement 
of  fish  past  a  barrier.  Fishways  are 
intended  to  provide  safe,  timely,  and 
effective  access  to  and  from  habitat  for 
such  purposes  as  spawning,  rearing, 
feeding,  growth  to  maturity,  dispersion, 
migration,  seasonal  use  of  habitat  and 
coruiectivity  within  the  aquatic 
ecosystem,  but  not  for  habitat 
protection.  To  be  successful,  fishways 
must  be  constructed,  operated,  and 
maintained  considering  the  biological 
requirements  of  fish  moving  upstream 
and  downstream  and  the  manner  in 
which  these  movements  are  influenced 
by  the  structural  and  nonstructural 
elements  of  a  hydropower  project.  A 
variety  or  combination  of  facilities, 
structures,  devices,  measures,  and 
operations  are  often  necessary  in  order 
for  a  fishway  to  provide  effective  fish 
passage. 

The  fiishway  definition  in  this  policy 
provides  clarification  of  Congress' 
guidance  on  the  elements  of  a  fishway. 
The  Services  define  fishway  as: 

Any  facility,  structure,  device,  measure,  or 
project  operation,  or  any  combination 
thereof,  necessary  for  safe,  timely,  and 
effective  movement  of  fish,  regardless  of  life 
stage,  whether  upstream  or  down.stream. 
through,  over,  or  around  a  reach  affected  by 
a  hydropower  project,  including,  but  not 
limited  to:  (1)  fish  ladders,  locks,  lifts, 
bypasses,  barriers,  and  screens;  (2)  breaches, 
note  hes,  spillways,  gates,  tunnels,  fiumes. 
pipes,  or  other  conveyances,  and  channel 
modifications;  and  (3)  water  spill,  flow, 
temperature,  and  level;  (4)  operating 
schedules;  and  (5)  any  other  facilities, 
structures,  devices,  measures,  or  project 
operations  necessary  to  attract,  guide,  pass, 
repel,  exclude,  transport,  or  trap  fish,  or 
provide  information-by  monitoring, 
modeling,  evaluating,  and  studying,  to  ensure 
safe,  timely  and  effective  passage  of  fish. 

Facility,  structure,  device,  operation, 
and  measure  are  not  the  same  (see  III. 
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Other  Definitions  Used  in  the  Policy). 
By  way  of  example,  and  not  limitation, 
a  fishway  may  include:  (1)  facilities  that 
are  often  used  for  conveying,  bypassing, 
collecting  (as  in  a  gallery),  counting, 
trapping,  and  transporting  fish;  (2) 
structures,  such  as  fish  ladders,  screens, 
barriers,  and  spillways  used  for 
conveying,  guiding,  or  excluding  fish,  or 
the  super  structure  in  a  fish-lift  that 
provides  for  physical  support;  and  (3) 
devices,  mechanical  or  electronic,  such 
as  pumps  or  valves  of  an  attraction  flow 
system,  the  gate  and  hoist  and  pulley  of 
a  fish-lift,  or  a  vehicle  for  transporting 
fish,  that  are  often  necessary  to  run  the 
system,  and  thus,  part  of  a  fishway. 

Project  operations  and  measures  are 
often  necessary  to  ensure  the 
effectiveness  of  the  facilities,  structures, 
devices,  and  other  operations.  They  may 
include  the  timing  of  when  a  power 
generation  unit  may  be  on  or  off  (first 
unit  on,  last  off)  during  the  migration 
period  to  affect  the  routing  of  migrating 
fish.  Also,  as  a  measuj^e  to  ensure  that 
the  structures,  facilities,  and  devices 
will  be  designed  and  located  to  pass  fish 
effectively,  conditions  requiring 
plaiming  (including  operations  and 
maintenance),  modeling,  designing,  and 
consultation  can  be  included.  In 
particular,  hydraulic  modeling  of 
project  operations  can  be  effective  in 
designing  and  locating  structures, 
facilities,  and  devices  and  in  adjusting 
the  effect  of  project  operations  on  fish 
routing  and  movement.  The  Services 
may  include  measures  to  ensure  that 
flows  for  attraction  and  conveyance  are 
adequate  for  fish  passage. 

To  ensure  that  the  structures, 
facilities,  and  devices  will  operate  in 
synchrony  with  fish  movement,  the 
Services  may  include  schedules  for 
initial  and/or  seasonal  fish-passage 
operations.  The  Services  may  also 
include  mechanisms  for  scheduling  any 
necessary  seasonal  changes,  subject  to 
an  express  requirement  for  the 
notification  to,  and  approval  by,  the 
Services.  In  regard  to  these  operations, 
a  prescription  may  specify  a  maximum 
and  minimiun  river  flow  at  which 
upstream  and  downstream  passage 
should  be  provided  by  the  applicant  or 
licensee.  Evaluations  of  fish  passage 
effectiveness  and  inspection  may  be 
included  to  ensure  that  passage 
measures  perform  in  a  maimer 
consistent  with  the  intent  and  specific 
criteria  stipulated  by  the  Services  in 
their  prescriptions. 

in.  Other  Definitions  Used  in  the  Policy 

For  the  purpose  of  this  policy: 
Departments  means  the  Department  of 
the  Interior  and  the  Department  of 


Commerce. FEflC  means  the  Federal 
Energy  Regulatory  Commission. 

Devicemeans  a  piece  of  equipment  or 
a  mechanism  designed  to  serve  a 
particular  purpose  or  perform  a 
particular  function. 

Facility  means  a  specific  combination 
of  structures,  devices,  operations,  and/ 
or  measures  designed  to  work  together 
to  perform  a  function. 

Fish  means  fishes,  moUusks. 
crustaceans,  and  all  other  forms  of 
freshwater,  estuarine,  and  marine 
animal  life  other  than  mammals  and 
birds. 

Hydropower  project  means  a  complete 
unit  of  development,  consisting  of  a 
power  house,  all  water  conduits,  all 
dams  and  appmlenant  works  and 
structures  (including  navigation 
structures)  that  are  part  of  a  said  unit, 
and  all  storage,  diverting,  or  forebay 
reservoirs  directly  connected  therewith, 
the  primary  line  or  lines  transmitting 
power  therefrom  to  the  point  of  junction 
with  the  distribution  system  or  with  the 
intercoimected  primary  transmission 
system,  all  miscellaneous  structures 
used  and  useful  in  connection  with  said 
unit  or  any  part  thereof,  and  all  water- 
rights,  rights-of-way.  ditches,  dams, 
reservoirs,  lands,  or  interest  in  lands  the 
use  and  occupancy  of  which  are 
necessary  or  appropriate  in  the 
maintenance  and  operation  of  such  unit 
-  as  defined  in  the  FPA. 

Measure  means  an  amount,  allotment, 
capacity,  evaluation,  intensity, 
measurement,  quality,  schedule,  size, 
study,  and  action  calculated  to  achieve 
an  end. 

Migratory  means  demonstrating  any 
mass  movement  from  one  habitat  to 
another  with  characteristic  regular ity^in 
time  or  according  to  stages  of  life 
history. 

Operation  means  a  method  or  manner 
of  functioning  or  performing. 

Reach  means  a  section  or  portion  of 
a  stream  length. 

Riverine  fish  means  fish  that  live  in 
freshwater  systems,  such  as  rivers  and 
streams,  that  do  not  spend  time  at  sea. 

Services  means  the  U.S.  Fish  and 
Wildlife  Service  within  the  Department 
of  the  Interior,  and  the  National  Marine 
Fisheries  Service  within  the  Department 
of  Commerce. 

Structure  means  a  constructed 
physical  feature. 

IV.  The  Fishway  Prescription  Process 

A.  Scoping,  Consultation,  and  Studies 

The  policy  states  in  general  terms  the 
Services'  fishway  prescription  process, 
which  may  occur  concurrently  with 
FERC's  licensing  or  during  the  license 
term.  The  fishway  prescription  process 


described  in  this  document  is  generally 
applicable  to  both  the  traditional  and 
the  alternative  licensing  processes  at  18 
CFR.  Chapter  I.  Because  the  FERC 
record  is  developed  differently  in  these 
processes,  the  prescription  process  mav 
be  adjusted  to  reflect  those  differences. 
The  fishway  prescription  process  is  a 
consultative,  iterative  effort  among  the 
Services,  applicant  or  licensee,  and 
other  interested  parties  to  adequately 
address  resource  management, 
biological,  engineering,  and  design 
factors  related  to  accomplishing 
effective  fish  passage  at  the  project. 

The  Services  typically  begin  the 
fishway  prescription  process  by  scoping 
the  issues  related  to  fish  passage  for  the 
individual  license  proceeding.  While 
each  project  is  unique,  some  initial 
considerations  for  the  Services  include 
(1)  the  types  of  fish  occiirring  currently 
or  historically  in  the  vicinity  of  the 
project  or  proposed  project;  (2)  the 
biological  status  of  the  species  under 
consideration;  (3)  the  effect  of  the 
project,  or  proposed  project,  on  fish  and 
their  habitat:  (4)  the  status  of  the  habitat 
upstream  of  the  project;  (5)  the 
possibility  for  restoration  of  fish  runs; 
(6)  the  need  for  fishways;  and  (7)  what 
types  of  fishways  are  needed.  As  part  of 
the  scoping  process,  the  Services 
evaluate  the  information  available  to 
answer  these  questions. 

A  critical  component  of  the  Services' 
fishway  prescription  process  is  the 
information  available  to  the  Services 
and  existing  in  the  FERC  record.  The 
information  utilized  by  the  Ser\'ices 
comes  from  a  variety  of  sources, 
including  historical  accounts,  records, 
surveys,  and  other  information;  Federal, 
state,  and  tribal  management  plans; 
information  obtained  from  scoping, 
consultation  and  coordination,  project- 
specific  sur\'eys  and  studies,  and  the 
license  application,  as  well  as 
information  already  in  the  Ser\ices' 
possession.  One  of  the  Services' 
important  objectives,  as  a  participant  in 
the  licensing  or  amendment  process,  is 
to  identify  whether  fish  passage  may  be 
impacted  by  the  project,  to  identify- 
project  features  and  operations  that  may 
impact  fish  passage,  and  to  identify-  the 
means  and  measures  to  mitigate  these 
impacts.  Based  upon  the  information 
available,  the  Services  will  identify' 
resource  management  goals  and  fish 
passage  concerns  as  early  in  the 
consultation  process  as  the  information 
gathering  process  allows.  Where  gaps  in 
information  are  identified  in  the 
consultation  process,  the  Ser\-ices  will 
work  with  the  applicant  or  licensee. 
Indian  tribes,  affected  Federal  and  state 
agencies,  and  other  participants  to 
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identify  necessan-  information  anci 
needed  studies,  as  appropriate. 

Information  requested  oy  the  Services 
should  assist  in  identif\-ing  the 
necessar\'  design  or  modification  of  the 
hydroelectric  project  (including 
potential  fishways)  to  avoid  and 
minimize  project  impacts  on  fish 
passage  and  protection  and  to  allow  for 
safe,  timely,  and  effective  fish  passage. 
The  Services  may  request  studies  to 
acquire  information  needed  to  ensure 
fish  passage  and  expressly  identify 
those  studies  necessary-  for  the  Services 
to  exercise  the  FPA  section  18  authority. 
The  cost  of  studies  is  borne  by  the 
license  applicant  or  licensee.  The 
Services  will  consider  the  least  costly 
study  alternatives  that  will  provide  the 
needed  information  to  accomplish  their 
goals  when  the  cost  information  is 
provided  for  review- 
Studies  are  to  be  conducted  over  the 
period  of  time  necessary  to  provide 
information  needed  to  identifi.-  the  fish 
that  may  be  affected  by  the  project,  huw 
they  are  affected,  and  the  elements 
necessary  for  effective  passage  of  these 
fish.  The  Services  provide  technical 
assistance  in  the  form  of  review  and 
comment  on  thr  applicant's  or 
licensee's  informational  studies  and 
proposed  designs  related  to  fish  passage. 
When  possible,  the  Services  and 
applicant  or  licensee  will  work  closely 
in  all  aspects  of  the  study  process. 
When  information  has  been  requested 
by  the  Services  and  that  information  is 
not  provided  by  the  applicant  or 
licensee,  fishway  prescriptions  may  be 
based  on  the  best  information  available 
and  on  the  Services'  best  professional 
judgment. 

B  Seed  for  Fishways 

The  Services'  determinations 
regarding  the  need  for  fishways  will  be 
made  on  a  case-by-case  basis  and  may 
be  based  on  a  number  of  factors  The 
Services  may  consider  whether  the 
proposed  project  is,  or  would  be;  (1) 
located  on  a  water  body  that  is  presently 
used  by  or  that  provides  habitat  for 
migratory'  fish  or  has  the  potential  to 
provide  use  or  habitat  through  run 
restoration  or  fish  passage 
improvements;  (2)  located  on  a  water 
body  that  is  presently  used  by  or 
provides  habitat  for  riverine  fish  or  that 
has  the  potential  to  provide  use  or 
habitat  through  fish  passage 
improvement;  (3)  located  on  a  water 
body  where  fish  passage  is  necessary  to 
restore  or  otherwise  protect  the 
resources  and  the  exercise  of  reserved 
rights  of  affected  American  Indian 
Tribes;  (4)  located  in  a  river  basin  where 
the  need  for  fish  passage  is  articulated 
in  natural  resource  plans;  (5)  located  in 


a  river  basin  where  the  biological 
impact  of  the  project  without  fish 
passage  would  affect,  or  has  affected, 
fish  distribution,  production,  and 
diversity  within  the  river  basin  or 
surrounding  river  basins;  (6)  located  in 
a  river  basin  where  a  decision  to 
prescribe  fishways  may  conflict  with 
state,  regional,  tribal,  or  Federal 
resource  management  priorities  or  affect 
other  fish  and  wildlife  resources 
through  the  introduction  of  non-native 
or  exotic  species,  exposure  to 
environmental  contaminants,  or  other 
similar  factors;  (7)  located  on  a  water 
body  where  fish  passage  is  necessary  to 
conser\e.  recover,  or  continue  the 
existence  of  species  protected  under  the 
Endangered  Species  Act  (ESA),  or  may 
adversely  affect  essential  fish  habitat  as 
determined  pursuant  to  the  Magnuson- 
Stevens  Act:  (8)  located  in  a  river  basin 
where  the  designated  use.  existing  use, 
anti-degradatiim  provisions,  basin 
plans,  or  water  quality  criteria  in 
applicable  state,  Federal,  or  tribal  water 
quality  standards  developed  pursuant  to 
section  303  of  the  Clean  Water  Act 
include  or  are  applicable  to  migratory- 
fish  or  their  habitat;  and.  (9)  located  in 
a  river  basin  that  is  presently  used  by. 
or  provides  habitat  for  use  by  declining, 
depleted  fish  or  interjurisdictional  fish 
or  that  has  the  potential  to  provide  use 
or  habitat  for  declining,  depleted,  or 
interjurisdictional  fish  through 
restoration  or  fish  passage 
improvements.  Other  factors  may  be 
considered  based  upon  the  specifics  of 
the  project  and  resources  at  issue. 

C.  Fisbwav  Prescnption  Formulation 

Fishway  prescriptions  may  take  the 
form  of  general  directives,  specific 
standards,  or  design  criteria  or  plans. 
They  may  include  site  access,  facilities, 
structures,  devices,  operations,  and 
measures,  including  monitoring, 
evaluation,  compliance,  and 
modification,  necessary  to  ensure 
fishways  pass  fish  in  a  safe,  timely,  and 
effective  manner.  The  Services  will 
formulate  fishway  prescriptions  based 
upon  all  relevant  information  available, 
including  fishway  studies;  FERC's 
consultation  and  environmental  review 
processes:  fish  management,  restoration 
or  natural  resource  plans:  historical 
records:  scientific  and  technical 
literature;  scientific  expertise  available 
to  and  within  the  Services;  and  any 
other  related  information  available  to 
the  Services. 

Fishway  prescriptions  may  address 
those  elements  of  fishway  construction, 
operation,  and  maintenance  necessary 
to  ensure  effective  fish  passage  and  to 
maintain  and  restore  all  life  stages  over 
the  term  of  the  license.  These  elements 


include  location,  flow  amounts,  gas 
saturation,  water  temperature, 
construction  materials,  fishway  design, 
operation  and  construction  schedules, 
performance  standards,  and  operational 
studies,  and  post-licensing  effectiveness 
measures  and  may  include  scaled 
drawings  showing  plan  views,  elevation 
views,  water  surface  profile,  and  cross- 
section  views  as  appropriate.  If  Services 
fishway  designs  exist  for  a  specific 
species,  they  will  be  provided  to  the 
applicant  or  licensee  early  in  the 
prescription  process.  Where 
appropriate,  the  Services  may  provide 
fish  passage  measures  for  hydropower 
projects  during  abandonment, 
decommissioning,  or  otherwise 
curtailing  operation.  The  Services  will 
endeavor  to  prescribe  fishways  to 
achieve  identified  fish  passage  goals 
using  the  best  available  technology  in  a 
practical  and  effective  manner.  When 
the  Services  determine  that  equally 
effective  alternative  means  of  meeting 
and  achieving  identified  fish  passage 
goals  exist,  they  will  use  the  alternative 
with  the  minimum  cost. 

When  sufficient  information  is 
available,  the  Services  will  submit 
preliminary  fishway  prescriptions  in 
response  to  FERC's  notice  that  the 
project  is  'ready  for  environmental 
analysis"  (REA).  However,  the  Services 
are  required  by  law  to  base  prescriptions 
on  substantial  evidence  in  the  FERC 
record.  If  information  is  insufficient  at 
the  time  of  the  REA  notice,  the  Services 
may  exercise  the  FPA  section  18 
authority  by  reserving  the  authority  to 
prescribe.  If  a  prescription  is  likely,  the 
Services  may  submit  information  on  fish 
passage  for  FERC  to  include  in  its 
analysis.  When  the  Services  are  not  able 
to  prescribe  at  the  time  of  the  REA 
notice,  but  anticipate  submitting  a 
prescription,  the  Services  will  notify 
FERC  and  other  participants  of  their 
target  date  for  submittal  of  their  fishway 
prescription.  Preliminary  prescriptions 
will  be  provided  as  soon  as  sufficient 
information  becomes  available,  or  the 
Services  may  exercise  section  18 
authority  through  a  reservation  of 
authority.  If  the  Services  determine  that 
uncertainty  continues  regarding  the 
impacts  of  a  hydropower  project  on  fish 
passage,  fishway  prescriptions  will  be 
conservative  and  resolve  the  uncertainty 
in  favor  of  assuring  the  safe,  timely,  and 
effective  passage  and  protection  of  fish. 
Fishway  prescriptions  may  include 
post-licensing  evaluation  and 
monitoring  requirements  to  reduce 
uncertainty  regarding  effectiveness  of 
fish  passage. 

At  any  time  during  the  process  when 
the  evidence  supports  the  conclusion 
that  fish  passage  is  not  currently  needed 
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or  is  not  cuirrently  feasible,  the  Services 
will  inform  the  applicant  or  licensee 
and  FERC  and  may  exercise  section  18 
by  reserving  authority  to  prescribe 
fishways  in  the  future. 

Once  a  preliminary  fishway 
prescription  is  submitted  to  FERC,  in  a 
continuation  of  the  consultation  and 
coordination  roles  of  the  participants, 
any  interested  party  may  choose  to 
provide  new  ii^ormation  related  to  the 
preliminary  prescription  to  the  Services, 
FERC's  publication  of  its  draft  NEPA 
analysis  provides  a  means  for  additional 
environmental  information  to  be  entered 
into  FERC's  record,  which  must  be 
evaluated  by  the  Services  in  the  context 
of  any  preliminary  prescriptions 
submitted.  The  Services  will  consider 
any  new  information,  including  new 
information  provided  in  the  draft  NEPA 
dociunent,  and  may  review  and  modify 
their  preliminary  prescriptions  as 
appropriate.  Prior  to  FERC's  release  of 
the  final  NEPA  analysis,  the  Services 
should  either  reaffirm  the  preliminary 
prescriptions  for  fishways  or  submit 
modified  prescriptions  for  fishways  for 
inclusion  in  any  license  or  amendment 
issued  by  FERC.  Furthermore,  during 
the  term  of  the  license,  the  Services  may 
modify  a  prescription  in  response  to 
changes  in  circumstances  and/or  to  new 
information. 

Fishway  prescriptions  must  be  related 
to  stated  fish  passage  goals  identified  or 
adopted  by  the  Services  and  could 
include  goals  identified  by  other 
interested  parties  in  the  context  of 
national,  regional,  and  watershed  level 
planning.  When  watershed,  river,  or 
project-specific  goals  have  not  been 
identified,  they  may  be  inferred  from 
related  documents  (i.e.,  regional  goals 
from  nationed  goals).  Goals  may  also  be 
developed  by  the  Services  based  on 
available  information  and  on  scientific 
expertise.  Thus,  relevant  goals  may  be 
extrapolated  from  existing  documents  or 
be  developed  within  the  licensing 
context.  Goals  related  to  fish  passage 
should  be  included  in  the 
administrative  record. 

Measures  may  be  prescribed  so  that 
the  Services  can  obtain  information 
necessary  to  ensure  the  effectiveness  of 
fish  passage  imder  the  new  license. 
These  measures  may  be  implemented 
either  before  or  after  construction  and 
may  include,  but  not  be  limited  to, 
physical,  hydraulic,  biological,  or  other 
modeling;  tests;  monitoring  evaluations; 
and  inspections.  These  effectiveness 
measures  are  considered  part  of  the 
fishway  prescription. 

It  is  not  the  goal  of  the  Services  to 
engineer  the  final  design  of  the 
hydropower  project.  Accordingly,  the 
Services  may,  leave  the  final 


engineering  details  to  the  applicant  or 
licensee  and  approve  the  engineering 
design  proposed  by  the  applicant  or 
licensee  to  ensure  that  it  adequately 
addresses  the  passage  requirements  of 
fish  affected  by  the  project.  The  Services 
will  consider  passage  alternatives 
proposed  by  the  applicant  or  licensee  so 
long  as  passage  requirements  can  be  met 
to  the  satisfaction  of  the  Services. 

D.  Documentation 

The  Services  wdll  file  with  FERC 
documentation  of  substantial  evidence 
that  supports  the  need  for  fishways, 
provides  the  basis  for  the  fishway 
prescription,  and  demonstrates  that  the 
fishway  prescribed  is  reasonably  related 
to  goals  identified  by  the  Services.  This 
documentation  will  be  in  addition  to  the 
information  already  contained  in 
FERC's  administrative  record.  Such 
docimientation  may  include,  as 
appropriate,  primary  and  original 
sources  of  information,  including 
docimients,  reports,  studies, 
evaluations,  assessments,  and  other 
related  information  relied  upon  by  the 
Services  to  develop  fishway 
prescriptions;  reasons  for  decisions 
regarding  the  need  for  fishways; 
alternatives  considered;  and  any  other 
information  relied  upon  by  the  Services 
to  develop  fishway  prescriptions.  The 
Services  will  exercise  best  professional 
judgme  nt  in  developing  fishway 
conditions  based  on  documentation  in 
the  record. 

V.  Reservation  of  Authority  to  Prescribe 
Fishways 

Future  fish  passage  needs,  project 
design  modifications,  and  management 
objectives,  over  the  life  of  a  license, 
cannot  always  be  discerned  or  predicted 
when  a  hydropower  project  is  licensed. 
Further,  it  is  within  the  Services' 
discretion,  as  affirmed  in  Wisconsin 
Public  Service  v.  FERC.  32  F.  3d  1165 
(7th  Cir.  1994),  to  either  issue 
prescriptions  during  the  licensing  or 
amendment  process  or  to  reserve  their 
authority.  The  Services  will  generally 
exercise  section  1 8  of  the  FPA  by 
reserving  that  authority  for  the  purpose 
of  maintaining  the  flexibility  necessary 
to  respond  to  new  information  prior  to 
licensing  and  during  the  license  term; 
e.g.,  fish  passage  needs,  project 
modifications,  management  goals, 
environmental  conditions,  and 
technological  innovations.  When 
appropriate,  the  Services  will  exercise 
section  18  by  reserving  authority  to 
prescribe  fishways  whether  submitting  a 
prescription  or  not.  Because  an  exercise 
of  section  18,  through  a  reservation  of 
authority  to  prescribe  fishways,  can  be 
exercised  at  any  time,  such  reservation 


does  not  preclude  the  prescription  of 
fishways  prior  to  license  issuance  or 
throughout  the  term  of  the  license 
when,  and  if.  a  fishway  may  become 
necessary.  The  reservation  provides 
notice  to  the  applicant  or  licensee  of  the 
need  to  be  prepared  to  construct  a 
fishway  during  the  term  of  the  license. 
A  reservation  may  be  activated  when 
environmental  conditions  change  or 
new  information  becomes  available. 
When  activated,  a  reservation  to 
prescribe  fishways  may  result  in  the 
formulation  of  a  post-licensing 
prescription.  For  example,  section  18 
authority  may  be  exercised  by  a 
reservation  where  there  are  no  fish  at 
present,  but  where  fish  will  become 
present  after  passage  is  provided  at 
downstream  sites. 

VI.  Post-Licensing  Modification  of 
Fishway  Prescriptions 

The  post-licensing  modification  of 
fishway  prescriptions  is  a  necessary 
mechanism  to  ensure  effective  fish 
passage  after  the  license  is  issued. 
Fishway  prescriptions  may  be  modified 
by  the  Services,  after  license  issuance, 
to  address  a  number  of  factors,  such  as 
conditions  of  settlement  or  licensing:  a 
change  in  local  or  regional  conditions, 
technology,  management  emphasis,  or 
ecological  status:  availability  of  new- 
information:  amendments  to  project 
design  or  operation;  or  a  need  for  new 
or  improved  fishways  at  the  project. 
Additionally,  new  fishways  may  be 
prescribed  based  on  the  above  factors 
and  on  the  license  amended  through  the 
use  of  a  license  reopener  provision. 

Post-licensing  modification  of  fishway 
prescriptions  is  also  appropriate  during 
the  initial  stages  of  fishway  operation 
when  the  results  of  fishway  evaluations 
indicate  that  additional  prescriptive 
measures  beyond  those  provided  in  the 
license  are  necessar\'  to  make  the 
fishway  more  effective.  Performance 
evaluations  are  a  measure  necessary'  to 
ensure  the  effectiveness  of  the  facility, 
structure,  device,  or  operation  for 
passing  fish.  Once  the  fishway  is 
operating  effectively,  future 
modifications  will  be  based  on  an 
established  need  that  is  supported  by 
substantial  evidence,  as  determined  by 
the  Services. 

Environmental  changes  may  occur 
that  require  a  modification  of  a 
prescription  to  maintain  or  restore  the 
ability  of  a  fishway  to  pass  fish  in  a  safe, 
timely,  and  effective  manner.  The 
development  and  implementation  of 
comprehensive  natural  resource  plans, 
including  applicable  state,  regional, 
tribal,  or  Federal  fishery'  management 
plans,  may  also  warrant  fishway 
prescription  modification  to  meet  new 


80904 


Federal  Register/ Vol.  65.  No.  247 /Friday.  December  22.  2000/ Notices 


or  revised  management  goals.  In  such 
cases,  the  Services  will  work  with  the 
licensee  to  the  extent  possible  to 
develop  measures  necessan-  to  adapt  the 
existing  fishway  to  meet  the  passage 
needs  of  the  plans  target  resources 
before  prescribing  new  facilities, 
structures,  devices,  operations,  or 
measures.  For  all  of  these  and  other 
similar  circumstances,  the  Services  will 
meet  with  the  licensee  and  other 
interested  parties  to  identify  the  need 
for  and  specific  type  of  modification 
required.  The  fishway  prescription 
process  is  initiated  post-licensing  (i  e.. 
when  new  information  is  available  or 
when  there  is  a  license  amendment),  by 
the  Services'  filing  a  motion  with  FERC. 
with  copies  to  the  licensee  and 
interested  entities.  The  motion  may  be 
made  pursuant  to  a  reservation  of 
authoritv.  standard  reopener.  or  license 
amendment  proceeding.  In  all  other 
respects,  the  prescription  process  is  the 
same  during  both  the  pre-  and  the  post- 
licensing  periods. 

Vn.  Intervention  in  the  FERC  Process 

FERC's  regulations  allow  any 
participant  with  a  demonstrable  interest 
in  a  licensing,  post-licensing,  or 
amendment  proceeding  to  file  a  motion 
to  intervene,  and  to  seek  status  as  a 
party  to  the  licensing  proceeding.  In 
order  to  preserve  their  ability  to  fully 
participate  in  the  process  and  to  appeal 
any  adverse  final  licensing  decision,  the 
Services  should  file  a  timely 
intervention  in  all  proceedings  in  which 
they  have  an  interest,  in  accordance 
with  FERC's  regulations  and  applicable 
Departmental  procedures.  However, 
party  status  is  not  required  for  the 
Services  to  provide  fish  passage 
prescriptions. 

Vni.  Relationship  to  the  Endangered 
Species  Act 

This  policy  is  intended  to  guide  the 
Services  in  the  exercise  of  their 
authorities  under  section  18  of  the  FPA. 
The  requirements  for  conser\'ing 
threatened  and  endangered  species  are 
separately  set  forth  in  the  ESA  and 
implementing  regulations  at  50  CFR  part 
402.  Where  fish  passage  for  both  listed 
and  nonlisted  species  is  involved, 
Services'  personnel  will  fully  coordinate 
fish  passage  efforts  with  endangered 
species  efforts  to  provide  consistent  and 
unified  fishway  prescriptions  for  the 
safe,  timely,  and  effective  passage  of 
fish.  Fishway  prescription  formulation 
should  be  fully  integrated  with  the  ESA 
section  7  consultation  process  in  FERC's 
licensing  or  during  the  license  term. 


IX.  National  Environmental  Policy  Act 
Compliance 

Tht'  Services  provide  preliminary 
prescriptions  to  FERC  for  inclusion  in 
FERC's  NEPA  analysis  of  the  proposed 
project.  This  allows  the  prescriptions  to 
be  analvzed  in  the  context  of  the  entire 
project.  After  FERC  completes  the  NEPA 
analysis,  the  Services  then  modify  the 
prescriptions  if  necessary,  based  on  the 
NEPA  analysis,  and  provide  them  to 
FERC  for  inclusion  in  the  final  NEPA 
document  and  in  the  license. 

X.  Scope  of  the  Policy 

This  policy  applies  to  all  activities  of 
the  Services  related  to  the  prescription 
of  fishways  at  non-Federal  hydroelectric 
projects  licensed  by  FERC  pursuant  to 
the  FPA.  It  does  not  expand  the 
authorities  of  the  Departments  or  the 
Services  beyond  those  that  currently 
exist  and  does  not  place  additional 
requirements  on  anyone  outside  the 
Departments  beyond  those  that  already 
exist  in  the  FPA  and  FERC's  regulations 
at  18  CFR,  Chapter  I.  This  policy 
provides  guidance  for  Services' 
personnel,  but  allows  variations 
appropriate  to  individual 
circumstances. 

XI.  Authority  for  This  Policy 

The  authoritv  for  this  policy  is  section 
18  of  the  Federal  Power  Act,  (16  U.S.C. 
811). 

Dated:  November  20.  2000. 
lamie  Rappaport  Clark, 
Director,  U.S.  Fish  and  Wildlife  Sen-ice. 
Department  of  the  Interior. 

Dated;  December  18,  2000. 
Penelope  Dalton, 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

|FR  Doc.  00-32723  Filed  12-21-00;  8:45  am] 

BILUNG  CODES  3510-22-3;  431I>-S5-S 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Comprehensive 
Conservation  Plan  and  Summary  for 
Flint  Hills  National  Wildlife  Refuge, 
Hartford,  KS 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Availability. 


summary:  Pursuant  to  the  Refuge 
Improvement  Act  of  1997,  the  U.S.  Fish 
and  Wildlife  Service  has  published  the 
Flint  Hills  National  Wildhfe  Refuge 
Comprehensive  Conservation  Plan  and 
Summary.  This  Plan  describes  how  the 


FWS  intends  to  manage  the  Flint  Hills 
NWR  for  the  next  10-15  years. 
ADDRESSES:  A  copy  of  the  Plan  or 
Summary  mav  be  obtained  by  writing  to 
U.S.  Fish  and  Wildlife  Service,  Flint 
Hills  NWR,  P.O.  Box  128,  Hartford,  KS 
66854  or  download  ft-om  http:// 
www.r6.fws.gov/larp/. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerre 
Gamble,  U.S.  Fish  and  Wildlife  Service. 
Flint  Hills  NWR,  P.O.  Box  128.  Hartford. 
KS  66854;  316/392-5553. 
SUPPLEMENTARY  INFORMATION:  Flint  Hills 
National  Wildlife  Refuge  straddles  the 
Neosho  River  in  eastern  Kansas.  The 
area  is  dominated  by  complex  resource 
management  issues  revolving  around 
the  flood  control  function  of  John 
Redmond  Reservoir.  Activities 
associated  with  agriculture,  flood 
control,  and  public  recreation  have 
'placed  increasing  demands  on  the 
landscape  and  identified  the  need  for 
more  responsible  utilization  of  land  and 
water  resources  that  support  the 
remaining  native  ecosystem 
components. 

Flint  Hills  National  Wildlife  Refuge 
will  continue  to  conserve  habitat  for  the 
diverse  array  of  native  plants  and 
animals  that  rely  upon  the  resources  of 
the  Refuge  for  survival.  This  Plan 
describes  the  conservation  activities  that 
the  Fish  and  Wildlife  Service  intends  to 
carry  our  on  Flint  Hills  NWR. 

Dated:  December  18,  2000. 
Ralph  O.  Morgenweck. 

Regional  Director.  Denver.  Colorado. 

[FR  Doc.  00-32759  Filed  12-21-00:  8:45  am] 

BILUNG  CODE  4310-5S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-0931 0-091 31 0-09PB-0901  -0924  1  A] 

Extension  of  Approved  Information 
Collection,  0MB  Approval  Number 
1004-090160 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
extension  of  an  existing  approval  to 
collect  certain  information  from  lessees 
who  submit  a  Geothermal  Leasing 
Report.  BLM  uses  the  information  to 
determine  if  a  lessee  qualifies  for  a  lease 
extension.  The  implementing 
regulations  are  found  at  (43  CFR  3208). 
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DATES:  You  must  submit  your  comments 
to  BLM  at  the  appropriate  address  below 
on  or  before  February  20.  2001.  BLM 
will  not  necessarily  consider  any 
comments  received  after  the  above  date. 
ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group  (630), 
Bureau  of  Land  Management,  1849  C 
Street  NW.,  Room  401LS.  Washington, 
DC  20240. 

Comments  may  be  sent  via  Internet  to: 
WOComment@bIm.gov.  Please  include 
"ATTN:  1004-0160"-^nd  your  name 
and  return  address  in  yohr  Internet 
message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management, 
Administrative  Record,  Room  401, 1620 
L  Street,  NW..  Washington,  DC. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Barbara  Gamble  on  (202) 
452-0338  (Commercial  or  FTS).  Persons 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8330,  24  hours  a  day,  seven  days  a 
week,  to  contact  Ms.  Gamble. 
SUPPLEMENTARY  INFORMATION:  5  CFR 
1320.12(a)  requires  BLM  to  provide  60- 
day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
contained  in  regulations  in  43  CFR  3208 
to  solicit  comments  on  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
BLM  will  receive  and  analyze  any 
comments  sent  in  response  to  this 
notice  and  include  them  with  its  request 
for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et.seq. 

The  GeothermsQ  Steam  Act  of  1970 
(30  U.S.C.  1001-1025)  authorized  the 
Secretary  of  the  Interior  to  issue  leases 
for  geothermal  development.  The 
Geothermal  Steam  Act  Amendments  of 
1988  (Pub.  L.  100-443)  supplemented 
and  amended  the  Geothermal  Steam  Act 


of  1970.  BLM  requires  geothermal 
lessees  to  submit  additional  information 
under  this  law.  The  legislation  allows 
for  lease  extensions  when  the  Secretary 
of  the  Interior  determines  a  lessee  made 
a  substantial  investment  to  develop  the 
geothermal  resources.  It  will  also  allow 
leases  to  continue  beyond  the  primary 
terms  if  there  are  wells  capable  of 
producing  geothermal  resources.  The 
regulations  at  43  CFR  3208  specifically 
address  extended  lease  terms. 

Lessees  may  request  a  lease  extension 
beyond  the  primary  term  by:  drilling, 
diligent  efforts,  production  of 
byproducts,  and  unit  conmiitment. 
Lessees  provide  the  required 
information  in  a  report  to  BLM.  BLM 
uses  the  information  to  determine  if  a 
lessee  qualifies  to  extend  their  lease. 

Based  on  BLM's  experience 
administering  the  activities  described 
above,  we  estimate  the  public  reporting 
burden  for  the  information  collected  to 
average  two  (2)  hoiu-s  per  response.  The 
respondents  include  individuals,  small 
businesses,  and  large  corporations.  The 
frequency  of  response  is  annual.  The 
estimated  niunber  of  responses  per  year 
is  75.  The  estimated  total  annual  burden 
is  150  hours.  BLM  specifically  requests 
your  comments  on  its  estimate  of  the 
amount  of  time  that  it  takes  to  prepare 
a  response. 

BLM  wrill  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  December  18,  2000. 

Michael  Schwartz, 

BLM  Information  Collection  Clearance 
Officer. 

(FR  Doc.  00-32655  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  4310-64-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 
[WO-31 0-1 31 0-PB-01 -241  A] 

Extension  of  Approved  Information 
Collection,  0MB  Approval  Number 
1004-0034 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
extension  of  an  existing  approval  to 
collect  certain  information  from  those 
persons  who  wish  to  transfer  interest  in 
oil  and  gas  or  geothermal  leases  by 


assigimient  of  record  title  or  transfer 
operating  rights  (sublease)  in  oil  and  gas 
or  geothermal  leases  under  the  terms  of 
the  mineral  leasing  laws.  The 
implementing  regulations  are  found  at 
(43  CFR  3106,  3135.  and  3216). 
DATES:  You  must  submit  your  comments 
to  BLM  at  the  appropriate  address  below 
on  or  before  February  20,  2001.  BLM 
will  not  necessarily  consider  any 
comments  received  after  the  above  date. 
ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group  (630), 
Bureau  of  Land  Management,  1849  C 
Street  NW,  Room  401LS.  Washington, 
DC  20240. 

Comments  may  be  sent  via  Interr        r. 
WOComments@blm.gov.  Please  im      le 
"ATTN:  1004-0034"  and  your  nar.  e 
and  return  address  in  your  Internet 
message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management, 
Administrative  Record,  Room  401.  1620 
L  Street,  NW.,  Washington.  DC. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to 
4:15),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Barbara  Gamble  on  (202) 
452-0338  (Commercial  or  FTS).  Persons 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8330,  24  hours  a  day,  seven  days  a 
week,  to  contact  Ms.  Gamble. 
SUPPLEMENTARY  INFORMATION:  5  CFR 
1320.12(a)  requires  BLM  to  provide  60- 
day  notice  in  the  FEDERAL  REGISTER 
concerning  a  collection  of  information 
contained  in  regulations  in  43  CFR 
3106,  3135,  and  3216  to  solicit 
comments  on  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
BLM  will  receive  and  analyze  any 
comments  sent  in  response  to  this 
notice  and  include  them  with  its  request 
for  approval  from  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  U.S.C.  3510  et  seq. 
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The  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  181  et  seq.)  and  the  Geothermal 
Steam  Act  of  1970  (30  U.S.C.  1001- 
1025)  authorize  the  Secretary  of  the 
Interior  to  issue  leases  for  development 
of  Federal  oil  and  gas  and  geothermal 
resources.  The  Act  of  August  7,  1947 
(Mineral  Leasing  Act  of  Acquired 
Lands)  authorizes  the  Secretar\-  to  lease 
lands  acquired  by  the  United  States  (30 
U.S.C.  341-359).  The  Department  of  the 
Interior  Appropriations  Act  of  1981  (42 
U.S.C.  6508)  provides  for  the 
competitive  leasing  of  lands  for  oil  and 
gas  in  the  National  Petroleum  Reserve- 
Alaska  (NPR.\0.  The  Attorney  General's 
Opinion  of  Apil  2,  1941  (40  Opinion  of 
Attornev  General  41)  provides  the  basis 
under  which  the  Secretar\-  issues  certain 
leases  for  lands  drained  of  mineral 
resources.  The  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  471  et  seq.)  provides  the 
authority  for  leasing  lands  acquired 
from  the  General  Services 
Administration. 

The  regulations  at  43  CFR  3106,  3135. 
and  3216  ouUine  the  procedures  for 
assigned  record  title  interest  and 
transferring  operating  rights  in  a  lease  to 
explore  for.  develop,  and  produce  oil 
and  gas  resources  and  geothermal 
resources. 

The  assignor/transferor  provides  the 
needed  information  to  comply  with  the 
regulations  in  order  to  process  the 
assignments  of  record  title  interest  or 
transfer  of  operating  rights  (sublease)  in 
a  lease  for  oil  and  gas  or  geothermal 
resources.  The  assignor/transfor  submits 
the  required  information  to  BLM  for 
approval  in  accordance  with  30  U.S.C. 
187a  and  the  regulations  at  43  CFR 
3106, 3135. and  3216 

BLM  uses  the  information  submitted 
by  the  assignor/tranferor  to  identif\'  the 
interest  ownership  that  is  assigned  or 
transferred  and  the  qualifications  of  the 
assignee/transferee.  BLM  determines  if 
the  assignee/transferee  is  qualified  to 
obtain  the  interest  sought  and  ensures 
the  assignee/transferee  does  not  exceed 
statutory  acreage  limitations. 
Based  on  BLM's  experience 
administering  the  activities  described 
above,  we  estimate  the  public  reporting 
burden  for  the  information  collected  to 
average  30  minutes  per  response.  The 
respondents  include  individuals,  small 
businesses,  and  large  corporations.  The 
frequency  of  response  is  annual.  The 
estimated  number  of  response  per  year 
is  60.000.  The  estimated  total  annual 
burden  is  30,000  hours.  BLM 
specifically  requests  your  comments  on 
its  estimate  of  the  amount  of  time  that 
it  takes  to  prepare  a  response. 

BLM  win  summarize  all  responses  to 
this  notice  and  include  them  in  the 


rwjuest  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
also  ijecome  a  matter  of  public  record. 

\U\i'ii   Dpcfmbfr  IH.  2000 
Michael  Schwartz. 

BLM  Inhrmation  Collection  Clearance 
(HflciT 
|FR  I3o(    00-32656  Filed  12-21-00;  8:45  ami 

BILLING  COOe  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-080-1430-PF] 

Land  Closure 

agency:  Bureau  of  Land  Management. 

Interior 

ACTION:  Temporary  Emergency  Closure 

of  public  land  in  Uintah  County,  Utah. 


SUMMARY:  Notice  is  hereby  given  that 
the  Vernal  Field  Office  herewith  re- 
issues a  temporary  emergency  closure  of 
public  land  in  Uintah  County.  Utah, 
effective  lanuary  1,  2001.  This  order 
temporarily  closes  1 ,320  acres  of  public 
land  to  public  use  and  entry.  This 
temporary  closure  area  encompasses  the 
following  public  land; 

Salt  Lake  Meridian.  Utah 

T.IOS..  R.  24  E.. 

Sec.  22,  EV2,  EV2NWV4.  SVW.NW  4,  SVV>  4; 
Sec.  23,  WV2; 
Sec.  26.  NW''4NWV4; 
Sec.  27,  NE'  4.  E"2N\V'm,  NEV4SVVV4.  and 
N'/jSEV*. 

The  authorized  officer,  has 
determined  that  the  underground 
methane  generation  occurring  at  the 
abandoned  White  River  Oil  Shale  Mine 
is  a  safety  hazard  making  the  facility 
and  surrounding  area  unsafe  for  human 
occupation  or  activity.  The  closure  area 
effects  the  above  described  public  land 
presently  encumbered  by  the  abandoned 
White  River  Oil  Shale  Mine,  ancillary 
support  facilities,  and  associated 
ventilation  shafts.  The  closure  prohibits 
all  use.  entry,  or  access  onto  the  affected 
public  lands;  however,  the  access 
restriction  may  be  waived  under 
extraordinary  circumstances  where 
limited,  short  term,  emergency  access  is 
warranted  and  appropriate  clearances 
and  authorization  are  obtained  from  the 
authorized  officer. 

Where  emergency  access  is  authorized 
by  the  authorized  officer,  it  would  be 
conditioned  on  the  following 
provisions; 

All  persons  entering  and  leaving  the 
closure  area  shall  be  accompanied  by 
personnel  from  the  BLM's  Vernal  Field 
Office  and  only  after  said  BLM  staff 


have  determined  that  the  area  is  safe  for 
site  visitation  purposes. 

All  persons  allowed  emergency  access 
into  the  closure  area  shall  waive  and 
release  all  direct  and  indirect  claims 
that  may  occur  against  the  United  States 
for  liability  for  any  loss,  damage, 
personal  injury,  or  death  that  may  occur 
as  a  result  of  their  access  to  the  closure 
area  and  will  indemnify  and  hold 
harmless  the  United  States.  All  such 
inciderits  shall  immediately  be  reported 
to  the  BLM  Field  Office. 

The  purpose  of  this  closure  is  to 
protect  human  life,  ensure  public  safety, 
and  to  prevent  human  contact  with  a 
known  hazardous  situation.  A  map  of 
the  area  affected  by  this  closure  is  on 
file  and  may  be  viewed  at  the  Vernal 
Field  Office  of  the  BLM. 
EFFECTIVE  DATE:  The  closure  order  is 
effective  from  )anuary  1,  2001,  through 
December  31.  2002.  unless,  prior 
thereto,  it  is  rescinded  or  modified  by 
the  authorized  officer. 
SUPPLEMENTARY  INFORMATION:  This 
closure  is  under  the  authority  of  43  CFR 
8364.1.  Persons  violating  this  closure 
shall  be  subject  to  the  penalties 
provided  in  43  CFR  8360.0-7.  including 
a  fine  not  to  exceed  $1,000.00  and/or 
imprisonment  not  to  exceed  one  year. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
BLM  Vernal  Field  office.  170  South  500 
East.  Vernal.  Utah  84078.  (435)  781- 
4400. 

Dated:  December  11,  2000. 
David  E.  Howell, 
Field  Manager. 
(PR  Doc.  00-32641  Filed  12-21-00;  8:45  am] 

BILUNG  COOE  4310-OO-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1 31 0-01 ;  WYW1 4851 8] 

Notice  of  Proposed  Reinstatement  of 
Terminated;  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW148518  for  lands  in  Hot  Sprints 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16^/3  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $158  to 
reimburse  the  Department  for  the  cost  of 
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this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW148518  effective  August  1, 
2000,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Mavis  Love, 

Acting  Chief,  Leasable  Minerals  Section. 
(PR  Doc.  00-32644  Filed  12-21-00;  8:45  am] 
BILUNG  COOE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZA  18465] 

Public  Land  Order  No.  7474;  Extension 
of  Public  Land  Order  No.  6493;  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

summary:  This  order  extends  Public 
Land  Order  No.  6493  for  an  addidonal 
20-year  period.  This  extension  is 
necessary  to  continue  the  protection  of 
the  Bureau  of  Prisons  North  Phoenix 
Facility. 

EFFECTIVE  DATE:  December  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Andersen,  BLM  Phoenix  Field  Office, 
2015  West  Deer  Valley  Road,  Phoenix, 
Arizona  85027,  623-580-5570. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  6493,  which 
withdrew  land  for  the  protection  of  a 
portion  of  the  Bureau  of  Prisons  North 
Phoenix  Facility,  is  hereby  extended  for 
an  additional  20-year  period  following 
its  date  of  expiration. 

2.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  December  13.  2000. 
Sylvia  V.  Baca, 

Assistant  Secretary  of  the  Interior. 

|PR  Doc.  00-32643  Piled  12-21-00;  8:45  am] 

BILUNG  CODE  M10-0S-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 
[CO-930-1430-ET;  COC-25845] 

Public  Ijmd  Order  No.  7473;  Extension 
of  Public  Land  Order  No.  5811; 
Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

summary:  This  order  extends  Public 
Land  Order  No.  5811  for  an  additional 
20-year  period.  This  extension  is 
necessary  to  continue  the  protection  of 
the  Bureau  of  Reclamation's  McPhee 
Dam  and  Reservoir. 

EFFECTIVE  DATE:  January  21.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215-7093,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows; 

1.  Public  Land  Order  No.  5811,  which 
withdrew  National  Forest  System  lands 
for  protection  of  the  McPhee  Dam  and 
Reservoir,  Dolores  Project,  is  hereby 
extended  for  an  additional  20-year 
period  following  its  date  of  expiration. 

2.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  prior  to  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  December  8,  2000. 
Sylvia  V.  Baca, 

Assistant  Secretary-  of  the  Interior. 

[PR  Doc.  00-32642  Piled  12-21-00;  8:45  am] 

BILUNG  COOE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[SDM  44591] 

Public  l^nd  Order  No.  7477;  Extension 
of  Public  l^nd  Order  No.  5793;  South 
Daicota 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  extends  Public 
Land  Order  No.  5793  for  an  additional 
20-year  term.  This  extension  is 


necessary  to  continue  the  protection  of 
the  Forest  Service  Terry  Peak  Electronic 
Site. 

EFFECTIVE  DATE:  December  24.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward.  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings. 
Montana  59107,  406-896-5052. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  UrS.C. 
1714  (1994),  it  is  ordered  as  follows; 

1.  Public  Land  Order  No.  5793.  which 
withdrew  National  Forest  System  land 
for  protection  of  the  Terry  Peak 
Electronic  Site,  is  hereby  extended  for 
an  additional  20-year  term  following  its 
date  of  expiration. 

2.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order,  unless,  as  a  result  of  a  review 
conducted  prior  to  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U!S.C.  1714(f)  (1994).  die 
Secretary'  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  December  19.  2000. 
Sylvia  V.  Baca, 

Assistant  Secretan,-  of  the  Interior. 

|FR  Doc.  00-32835  Filed  12-21-00;  8:45  am] 

BILUNG  COOE  341 0-11 -P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-930-1430-EU;  N-66786) 

Notice  of  Realty  Action;  Nevada 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Direct  Sale  of  Public  Lands  in 

Nye  CounU'.  Nevada. 

SUMMARY:  The  following  described  land 
near  Beatty.  Nye  County.  Nevada,  has 
been  examined  and  identified  as 
suitable  for  disposal  by  direct  sale,  at 
the  appraised  fair  market  value,  to  James 
Key.  resident  of  Beatty,  Nevada.  The 
sale  is  authorized  under  Section  203 
and  Section  209  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
October  21,  1976  (43  U.S.C.  1713  and 
1719): 

Mount  Diablo  Meridian,  Nevada 

T.  12  S..R.  47E.. 

Section  8.  NW  jSWV4NWV4SWV4; 
comprising  2.5  acres,  more  or  less. 

The  land  will  not  be  offered  for  sale  until 
at  least  60  days  after  the  date  of  publication 
of  this  notic;e  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Wright,  Realty  Specialist, 
Bureau  of  Land  Management,  Tnnopah 


80908 


Field  Station.  P.O.  Box  911.  1553  South 
Main  Street,  Tonopah.  NV  89049. 
SUPPLEMENTARY  INFORMATION:  The  land 
has  been  identified  as  suitable  for 
disposal  by  the  Tonopah  Resource 
Management  Plan.  The  land  is  not 
needed  for  any  resource  program  and  is 
not  suitable  for  management  by  the 
Bureau  or  another  Federal  department 
or  agency.  An  environmental 
assessment  which  analyzes  potential 
impacts  from  this  action  has  been 
prepared  and  is  available  for  review  at 
the  address  shown  above 

The  mineral  estate,  excepting  saleable 
minerals,  has  been  determined  to  have 
no  known  value.  Therefore,  the  mineral 
estate,  excepting  saleable  minerals,  will 
be  conveyed  simultaneously  with  the 
surface  estate  in  accordance  with 
Section  209(b)(1)  of  Federal  Land  Policy 
and  Management  Act  of  1976. 
Acceptance  of  the  sale  offer  will 
constitute  application  for  conveyance  of 
the  mineral  interests.  The  sale 
proponent  will  be  required  to  submit  a 
S50.00  non-refundable  filing  fee  for 
conveyance  of  the  mineral  interests  with 
the  purchase  price  for  the  land.  Failure 
to  submit  the  non-refundable  fee  for  the 
mineral  estate  within  the  time  frame 
specified  by  the  authorizBd  officer  will 
result  in  cancellation  of  the  sale. 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register. 
the  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
disposals  pursuant  to  Sections  203  and 
209  of  FLPMA.  The  segregation  shall 
terminate  upon  issuance  of  a  patent  or 
other  document  of  conveyance,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  segregation,  or  270  days 
from  date  of  this  publication,  which 
ever  occurs  first. 

Patent,  if  issued,  will  be  subject  to  the 
following  third  party  rights:  Exceptmg 
and  Reserving  to  the  United  States; 

1   Saleable  minerals. 

2.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1980  (43  U.S.C.  945). 

Subject  to:  All  valid  existing  rights. 

For  a  period  of  45  days  from  the  date 
of  publication  in  the  Federal  Register. 
interested  parties  may  submit  comments 
to  the  Assistant  Field  Manager,  Tonopah 
Field  Station.  P.O.  Box  911,  Tonopah, 
NV  89049.  Anv  adverse  comments  will 
be  evaluated  by  the  State  Director,  who 
mav  sustain,  vacate  or  modifv'  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  timely  filed  objec:tions. 
this  realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 
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Dated:  Uei  ember  12.  2000. 
W.  Craig  MacKinnon. 

As^-istant  Firld  SfcinagtT 

[PR  Doc.  00-32738  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  431(M<C-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-ET;  NV^4-739311 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
277.046  acres  of  public  lands  for  a 
period  of  20  years  to  protect  the  historic 
town  of  Rhyolite.  This  notice  closes  the 
lands  for  up  to  2  years  from  surface 
entry  and  mining  while  various  studies 
and  analyses  are  made  to  make  a  final 
decision. 

DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
March  22,  2001. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  1340  Financial 
Blvd.,  P  O.  Box  12000,  Reno,  Nevada 
89520-0006 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  ).  Samuelson,  BLM  Nevada  State 
Office.  775-861-6532. 
SUPPLEMENTARY  INFORMATION:  On 
December  8.  2000.  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  lands  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Mount  Diablo  Meridian 

r    12  S  ,  K.  4h  h... 
set  s  9  and  16  (within). 

The  areas  described  aggregate  277.046 
acres  in  Nve  County.  For  a  more 
complete  description,  you  may  contact 
Dennis  ).  .Samuelson  at  the  phone 
number  or  address  listed  above. 

The  purpose  of  the  proposed 
withdrawal  is  for  the  Bureau  of  Land 
Management  to  protect  the  historic  town 
of  Rhyolite,  which  contains  numerous 
cultural  resources.  The  most  prominent 
resource  is  a  train  depot  built  in  1906. 
The  lands  will  be  managed  for  historic 
and  recreation  purposes.  Rhyolite  is 
located  about  90  miles  northwest  of  Las 
Vegas  near  the  town  of  Beatty. 


For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportvmity  for  a  public  meeting  is 
afforded  in  cormection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
wrritten  request  to  the  Nevada  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Other  uses  which  will  be 
permitted  during  this  segregative  period 
are  rights-of-way.  leases,  and  permits. 

Date;  December  18.  2000. 
Margaret  L.  Jensen, 

Deputy  State  Director.  Natural  Resources. 

Lands,  and  Planning. 

[PR  Doc.  00-32760  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Record  of  Decision;  Winter  Use  Plans 
for  the  Yellowstone  and  Grand  Teton 
National  Parks  and  John  D.  Roclcefeller 
Jr.,  Memorial  Parlcway 

Responsible  Official: 

Dated:  November  22.  2000. 
Karen  Wade. 

Inttrmountain  Regional  Director,  National 
Park  Sen'ice. 

Record  of  Decision 

Winter  Use  Plans  for  Yellowstone  and 

Gmnd  Teton  National  Parks  and  the 

John  D.  Rockefeller  Jr..  Memorial 

Parkway 

Table  of  Contents 

The  Decision 

Decision 
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Record  of  Decision 

Winter  Use  Plans  for  Yellowstone  and 
Grand  Teton  National  Parks  and  the 
John  D.  Rockefeller  Jr.,  Memorial 
Parkway 

The  Decision 

This  decision  made  as  a  result  of  the 
Winter  Use  Plans  Final  Environmental 
Impact  Statement  (FEIS)  for 
Yellowstone  (YNP)  and  Grand  Teton 
National  Parks  (GTNP)  and  the  John  D. 
Rockefeller  Jr.,  Memorial  Parkway  (the 
Parkway)  will  guide  winter  use 
management  in  the  three  park  units.  The 
decision  is  to  select  a  modified  form  of 
alternative  G,  as  described  and 
evaluated  in  the  FEIS,  with  the  changes 
to  that  alternative  explained  here. 
Elements  of  the  decision  are  given  in 
detail  below  as  actions  and  assiunptions 


common  to  all  3  units,  actions  specific 
to  Yellowstone,  actions  specific  to 
Grand  Teton  and  the  Parkway, 
mitigation,  and  monitoring.  The  maps 
for  alternative  G  and  the  description  of 
each  management  zone  provided  in  the 
FEIS,  while  not  duplicated  in  this 
Record  of  Decision,  are  features  of  this 
decision. 

In  order  to  implement  portions  of  this 
decision,  the  National  Park  Service 
(NPS)  will  propose  to  amend  its 
regulations  at  36  CFR  7.13(1).  7.21(a). 
and  7.22(g).  Although  this  decision  is 
final  for  the  purposes  of  this  plaiming 
project,  those  elements  that  will  go 
through  the  rule  making  process  may  be 
modified  based  on  further  public 
comments. 

Decision 

The  selected  alternative  emphasizes 
cleaner,  quieter  access  to  the  parks 
using  the  technologies  available  today. 
Effective  the  winter  of  2003-2004  and 
thereafter,  it  will  allow  oversnow 
motorized  recreation  access  via  NPS- 
managed  snowcoach  only,  with  limited 
exceptions  for  continued  snowmobile 
access  to  other  public  and  private  lands 
adjacent  to  or  within  GTNP.  Until  then, 
interim  actions  will  progressively 
reduce  the  impacts  from  snowmobile 
use  in  the  parks. 

This  decision  addresses  the  full  range 
of  issues  regarding  safety,  natural 
resource  impacts,  and  visitor  experience 
and  access.  It  addresses  the  issues  in  a 
way  that  will  make  it  necessary  for  local 
economies  to  adapt,  and  for  snowmobile 
users  to  access  the  parks  using  a 
different  mode  of  transport. 

Actions  and  Assumptions  Common  to 
All  Units 

Implementation 

•  Unless  otherwise  noted,  the  parks 
will  implement  all  actions  the  winter 
following  the  Record  of  Decision  (ROD) 
for  the  winter  use  plans  and  EIS. 
Actions  requiring  a  change  in 
regulations  will  be  implemented  once 
the  new  regulations  are  effective. 

•  If  it  can  be  demonstrated 
sufficiently  for  NPS  to  determine  that  an 
implemented  action  has  affected  or 
would  substantially  affect  a  concession 
operation  prior  to  the  expiration  of  its 
contract,  the  action  will  be  implemented 
only  through  negotiation  or  when  a  new- 
contract  is  awarded. 

•  NPS  will  develop  a  detailed 
snowcoach  implementation  plan  in 
coordination  with  gateway 
communities,  concessioners  and  winter 
permittees. 

•  NPS  will  coordinate  with  gateway 
communities,  concessioners  and  winter 


permittees  and  state  tourism  program 
resources  on  a  new  marketing  strategy 
designed  to  facilitate  winter  visitation 
by  snowcoach. 

•  Allow  a  planning  and 
implementation  period  of  3  (three) 
years. 

•  In  the  winter  of  2000-2001, 
snowmobile  and  snowplane  use  will 
continue  under  current  regulations.  This 
is  a  departure  from  alternative  G.  This 
change  is  made  because  the 
implementation  of  changes  in 
snowmobile  and  snowplane  use  that 
require  new  regulations  could  not  be 
made  until  the  2000-2001  season  is 
nearly  over.  Waiting  until  2001-2002  to 
set  new  limits  on  snowmobile  and 
snowplane  use  will  afford  ample  public 
notTce  of  the  new  limits. 

•  In  the  winter  of  2000-2001 .  actions 
that  do  not  require  regulations  (such  as 
increasing  ranger  patrols  to  reduce  the 
disturbance  of  wildlife)  will  be 
undertaken  to  reduce  the  impacts  from 
snowmobile  use. 

•  In  the  winters  of  2001-2003. 
existing  commercial  snowcoach 
operators  will  be  encouraged  to  increase 
their  fleet  size,  and  snowmobile  and 
other  new  operators  will  be  encouraged 
to  purchase  or  lease  coaches  and  reduce 
snowmobile  numbers. 

•  In  2001-2002,  daily  limits  will  be 
set  on  snowmobile  and  snowplane  use 
so  that  daily  use  levels  cannot  increase 
above  the  average  peak  day  use  levels  of 
recent  years,  as  shown  in  table  1,  below. 

•  In  2002-2003,  daily  limits  will  be 
set  to  limit  total  recreational 
snowmobile  use  to  approximately  50% 
of  the  current  average  annual  use  levels 
at  the  South  and  West  Entrances  of 
,YNP.  Current  snowmobile  use  levels 
will  be  maintained  from  the  East  and 
North  Entrances  of  YNP.  See  table  1, 
below. 

•  In  2002-2003  for  GTNP  and  the 
Parkway  eliminate  snowmobile  use  on 
the  Teton  Park  Road,  all  motorized  use 
on  Jackson  Lake,  and  all  other 
recreational  snowmobile  use  except  for 
that  on  the  CDST,  Grassy  Lake  Road, 
and  access  routes  to  adjacent  public 
lands,  with  limits  shown  in  table  1, 
below. 

•  In  2003-2004  and  thereafter,  all 
oversnow  motorized  visitor  travel  in  the 
parks  will  be  by  snowcoach,  except  for 
limited  routes  in  GTNP  that  will  remain 
open  for  snowmobile  access  to  adjacent 
public  or  private  lands  and  to  private 
inholdings. 

Regulation/Enforcement/Administration 

•  Several  actions  include  possible 
road  closures  depending  on  the  results 
of  scientific  studies.  None  of  the  ai    ons 
preclude  other  closures  for  safety, 
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resource  protection,  or  oth^r  reasons  as 
identified  in  36  CFR  1.5  or  2.18 

•  At  present  no  Environmental 
Protection  Agency  (EPA)  standards  exist 
for  off-road  vehicles.  If  the  EPA  adopts 
standards  or  measurement  methods  for 
vehicle  emissions  and  sound  applicable 
to  winter  use  in  the  parks,  they  will  be 
implemented  in  accordance  with  EPA 
regulations. 

•  Require  all  new  oversnow  vehicles 
purchased  by  the  parks  to  conform  to 
the  best  environmental  standards 
available,  and  that  other  vehicles  are 
retrofitted  whenever  possible  with  new 
technologies  designed  to  lower  sound 
and  emission  levels. 

•  Increase  the  field  presence  of  park 
rangers  during  the  interim  period  before 
full  implementation  of  snowcoach 
access  to  monitor,  anticipate,  detect  and 
mitigate  resource  and  wildlife  impacts 
and  to  increase  visitor  safety. 

Resource  Protection 

•  Continue  scientific  studies  and 
monitoring  regarding  winter  visitor  use 
and  park  resources.  Close  selected  areas 
of  the  park,  including  sections  of  roads, 
to  visitor  use  if  scientific  studies 
indicate  that  human  presence  or 
activities  have  a  detrimental  effect  on 
wildlife  or  other  park  resources  that 
could  not  otherwise  be  mitigated.  The 
appropriate  level  of  environmental 
assessment  under  NEPA  will  be 
completed  for  all  actions  as  required  by 
CEQ  regulations  (40  CFR  parts  1500- 
1508). 

•  Give  a  l-vear  notice  before  anv 
closure  is  implemented  unless 
immediate  closure  is  deemed  necessary 
to  avoid  impairment  of  park  resources 
or  to  protect  public  safety. 

•  Sand,  or  an  equally 
environmentally  neutral  substance,  will 
be  used  for  traction  on  all  plowed 
winter  roads.  Before  spring  opening, 
sand  removal  operations  will  continue 
on  all  plowed  park  roads. 

•  Investigate  and  implement  options 
to  reduce  the  palatability  and 
accessibility  to  wildlife  of  the  hydraulic 
fluid  used  in  snow  groomers. 

•  When  snow  depth  warrants  and  at 
periodic  intervals,  routine  plowing  or 
grooming  operations  will  include  laying 
back  roadside  snowbanks  that  could  be 
a  barrier  to  wildlife  exiting  the  road 
corridor 

Visitor  Use  and  Access 

•  MPS  will  determine  visitor  use 
capacities  based  on  studies  that  set 
indicators  and  standards  for  desired 
visitor  experiences  and  resource 
conditions.  The  NPS  will  monitor 
indicators  to  maintain  the  conditions  for 
each  management  prescription.  If 


necessarv.  techniques  such  as 
reservations,  permits,  and  differential 
fees  will  he  implemented.  See  zone 
descriptions,  monitoring  table,  and 
Appendix  H  (Recreation  Carrying 
Capacity). 

•  Continue  to  implement  transition 
and  action  plans  for  accessibility  and 
support  the  philosophy  of  universal 
access  in  the  parks.  The  NTS  will  make 
reasonable  efforts  to  ensure  accessibility 
to  buildings,  facilities,  programs,  and 
services.  The  NPS  will  develop 
strategies  to  ensure  that  new  and 
renovated  facilities,  programs  and 
services  (including  those  provided  by 
concessioners)  are  designed, 
constructed,  or  offered  in  conformance 
with  applicable  policies,  rules, 
regulations,  and  standards  (including 
but  not  limited  to  the  Architectural 
Barriers  Act  of  1968;  the  Americans 
with  Disabilities  Act  of  1990  (ADA):  the 
Uniform  Federal  Accessibility 
Standards  of  1984  (UFAS):  and  the 
Guidelines  for  Outdoor  Developed 
Areas  of  1999). 

•  Architectural  and  Site  Access  and 
Programmatic  Access:  The  NPS  will 
evaluate  existing  buildings  and  existing 
and  new  programs,  activities,  and 
services  (including  telecommunications 
and  media)  to  determine  current 
accessibility  and  usability  by  disabled 
winter  visitors.  Action  plans  to  remove 
barriers  will  be  developed. 

•  This  decision  includes  an 
affirmative  commitment  to  implement 
strategies  designed  to  provide  a 
reasonable  level  of  affordable  access  to 
winter  park  visitors. 

•  Backcountry  nonmotorized  use  will 
continue  to  be  allowed  throughout  the 
parks  except  where  designated 
otherwise  for  resource  protection 
purposes  (shown  as  Zone  11  or  area  of 
designated  trail  use  on  alternative  map). 

•  Other  means  of  oversnow  travel  not 
foreseen  in  this  Record  of  Decision  must 
be  specifically  approved  by  the  park 
superintendent. 

•  In  the  third  year  of  the  interim 
period  (2002-2003),  snowmobiles  in 
YNP  must  be  accompanied  by  an  NPS 
permitted  guide  and  travel  in  groups  of 
no  more  than  11  (including  the  guide). 
The  superintendent  will  be  authorized 
to  also  require  groups  and  guides  in 
GTNP  and  the  Parkway. 

•  In  2003-2004  and  thereafter,  permit 
only  NPS-managed  mass  transit 
snowcoaches  on  designated  oversnow 
roads,  other  than  for  allowable 
administrative,  emergency  or  other 
snowmobile  access  as  specified  in  other 
actions  in  this  document.' 


•  Through  the  permitting  process 
phase  out  aJl  oversnow  vehicles  that  do 
not  meet  the  best  available 
environmental  standards  for  oversnow 
mass  transit  travel.  Currently,  the  mass 
transit  oversnow  vehicle  that  produces 
the  lowest  emissions  is  the  conversion 
van  mat  track.  ^  Any  oversnow  mass 
transit  system  in  the  parks  must  be  low 
emission,  quiet,  safe,  affordable, 
accessible,  and  comply  with  the 
requirements  of  EO  11644. 

•  Allow  mass  transit  snowcoaches 
onlv  when  their  sound  levels  are  at  or 
below  75  decibels  as  measured  on  the 
A-weighted  scale  at  50  feet  at  full 
throttle.  Continue  to  work  with 
snowcoach  manufacturers  and  operators 
to  meet  a  long-term  goal  to  lower 
snowcoach  sound  levels  to  70  decibels 
or  lower. 

•  Prohibit  late  night  oversnow  travel 
from  about  11  p.m.  to  6  a.m.  in  2000- 
2001.  and  thereafter  from  about  9  p.m. 
to  8  a.m.,  unless  specifically  authorized. 

•  Implement  an  information  program 
on  snow  and  trail  conditions,  points  of 
interest,  and  available  recreational 
opportunities.  Through  partnerships, 
establish  park  visitor  contact 
opportunities  in  gateway  communities 
and  utilize  state  tourism  program 
resources. 

Actions  Specific  to  Yellowstone 
National  Park 

•  In  Yellowstone,  the  NPS  will 
continue  to  allow  the  plowing  of 
Highway  191  and  will  continue  to  plow 
the  road  from  Mammoth  to  Tower  and 
Tower  to  the  Northeast  Entrance  (Cooke 
City)  throughout  the  winter. 

•  Grand  Canyon  of  the  Yellowstone 
and  the  McMinn  Bench  bighorn  sheep 
area  will  continue  to  be  closed  to  winter 
use. 

•  Winter  garbage  storage  facilities  that 
are  wildlife-proof  will  be  constructed  in 
the  Old  Faithful,  Grant,  Lake,  and 
Canvon  areas. 


'  Note:  The  term  "NP-S  managed"  refers  to  permit 
management.  In  this  case  the  mass,  transportation 


snowcoach  system  would  be  provided  by  private 
concessioners  who  operate  under  a  permit  from  the 
NPS  I'nder  the  terms  of  the  permit  or  concessions 
contract,  the  NPS  may  stipulate,  among  other  items, 
the  tvpe  of  services  to  be  offered,  cost  to  the  publiL. 
and  number  of  visitors  that  may  be  served  or 
transported.  The  NPS  may  require  that  the  types  of 
vehicles  used  meet  certain  environmental, 
accessibility  and  safety  requirements.  It  is  the 
responsibility  of  the  NPS  to  monitor  all  services 
offered  under  permit  to  ensure  that  the  public  and 
the  parks  are  being  well  served.  These  permits  are 
generally  offered  for  competitive  bidding  in  limited 
numbers  and  are  granted  for  a  specific  number  of 
years 

-  Estimates  of  emissions  for  conventional  vans 
converted  for  oversnow  travel  indicate  that  the 
emissions  increase  once  the  conversion  is  made 
For  this  reason  adherence  to  EPA  regulations  for 
similar  wheeled  vans  is  neither  appropriate  nor 
required. 
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•  Continue  all  existing  groomed 
motorized  routes  (zone  3),  Offer 
snowcoach  service  on  the  East  Entrance 
Road  if  safety  goals  can  be  met. 
Management  of  avalanche  danger  on  the 
East  Entrance  Road  may  mean 
unscheduled  closures  of  the  road  to  all 
travel, 

•  Provide  nonmotorized 
opportunities  (e.g.,  skiing  and 
snowshoeing)  (zones  8  and  9).  Examples 
of  existing  roads  or  trails  that  will  be 
groomed  include  Foimtain  Flats  Road 
and  portions  of  the  East  Entrance  road, 

•  Where  feasible,  set  parallel  tracks 
on  jone  or  both  sides  of  the  snow  roads 
to  facilitate  nonmotorized  access, 

•  Increase  interpretive  opportimities 
related  to  the  unique  aspects  of  the 
winter  environment  by  providing 
interpretive  programs  at  destidation 
areas  and  warming  huts.  Provide  guided 
interpretive  programs  for  organized 
groups  on  snowcoaches.  Provide 
interpretive  ski  and  snowshoe  tours  and 
programs  such  as  near  Tower,  Canyon, 
Mammoth,  Old  Faithful,  West  Thumb, 
Madison,  and  West  Entrance. 

•  Increase  the  size  and  number  of 
warming  huts  and  other  day  use 
facilities.  Place  warming  huts  and 
restrooms  at  popular  ski  trailheads  (for 
example  Tower),  as  support  for 
motorized  staging  areas  (for  example 
Norris),  and  where  the  existing  facility 
size  is  currently  inadequate  to  handle  to 
the  dual  function  of  warming  hut  and 
interpretive  program  staging  area  (for 
example.  Canyon). 

•  Restrict  nonmotorized  uses  in 
certain  wildlife  winter  ranges  and 
thermal  areas  to  travel  on  designated 
routes  or  trails  (zones  8  and  9). 

•  Implement  the  winter  use  season 
during  the  period  from  late  November  to 
mid-March. 

•  Reduce  administrative 
snowmobile  ^  use  from  the  106  currently 
used  and  supplement  with 
administrative  snowcoaches,  subject  to 
available  funding.  When  practicable, 
replace  administrative  snowmobiles 
with  a  type  that  meets  the  best  available 
emission  and  sound  limits. 

•  Continue  allowing  personal  non- 
recreation  use  of  snowmobiles  by 
employees  and  their  ^unilies  living  in 
the  interior  of  Yellowstone;  however, 
subject  to  available  funding,  provide 
administrative  snowcoaches  for  their 
use  and  encourage  them  to  replace  their 
current  snowmobiles  with  cleaner  and 
quieter  machines. 

•  Allow  limited  use  of  administrative 
snowmobiles  by  concessioners.  Require 
cleaner  and  quieter  technologies  as  they 
are  developed  (through  permit  and 


contracts)  and  encourage  the  use  of 
snowcoaches. 

Actions  Specific  to  Grand  Teton 
National  Park  and  the  Parkway 

•  In  Grand  Teton  and  the  Parkway, 
the  following  roadways  will  continue  to 
be  plowed: 

•  Highway  26/89/187  from  the  south 
boimdary  of  the  park  to  Moran 

•  Highway  89/287  from  Moran  to 
Colter  Bay 

•  Highway  26/287  from  Moran  to  the 
eastern  park  boundary 

•  Teton  Park  Road  from  Moose 
Junction  to  Taggart  Lake  Trailhead,  and 
from  Jackson  Lake  Jimction  to  Signal 
Mountain  Lodge;  from  Highway  89/287 
along  the  Pacific  Creek  road  to  the  park 
boundary;  from  Kelly  to  the  eastern  park 
boundary;  from  Gros  Ventre  Junction  to 
Kelly  to  Shadow  Mountain  staging  area; 
and  the  road  to  the  eastern  park 
boundary  at  Ditch  Creek. 

•  Current  winter  closures  will  remain 
in  effect  on  the  Snake  River  floodplatn, 
the  Buffalo  Fork  River  floodplain,  the 
Uhl  Hill  area.  Willow  Flats,  Kelly  Hill, 
and  Static  Peak. 

•  Reasonable  and  direct  access  to 
adjacent  public  and  private  lands,  or  to 
privately  owned  lands  within  the  park 
with  permitted  or  historical  motorized 
access,  will  continue  via  paved  and 
plowed  routes  or  via  oversnow  routes 
from  GTNP  (used  by  snowmobiles).'' 

•  Provide  opportxmities  for  oversnow 
motorized  trail  use  (zone  3)  by 
snowcoaches  only  on  the  implowed, 
groomed  surface  of  the  highway  from 
Colter  Bay  to  Flagg  Ranch,  in  the  future 
upon  the  meeting  of  certain  conditions, 
and,  effective  2003-2004  and  thereafter, 
north  into  Yellowstone,  and  on  the 
Grassy  Lake  Road.^ 

•  Provide  opportunities  for 
nonmotorized  ungroomed  winter  trail 
use  (zone  9): 

•  On  the  Teton  Park  Road  from 
Taggert  Lake  Trailhead  to  Signal 
Mountain. 

•  On  Antelope  Flats. 

•  Near  Colter  Bay  and  Two  Ocean 
Lake, 

•  On  the  unplowed  portion  of  the 
Moose-Wilson  road. 

•  Continue  destination  and  support 
facilities  at  Moose,  Triangle  X,  Colter 
Bay,  and  Flagg  Ranch,  and  add  warming 
hut  facilities  along  the  Teton  Park  Road 
to  provide  visitor  services  and 


>E0  11644,  sections  (3)  and  (4). 


*  16  U.S.C.  406d-l.  e(  set). 

^Termination  of  plowing  from  Colter  Bay  to  Flagg 
Ranch  is  contingent  upon  the  winterization  of 
facilities  at  Colter  Bay  and  expiration  and 
reissuance  of  a  concession  contract  associated  with 
Flagg  Ranch.  The  present  contract  expires  in  2009. 
See  Actions  and  Assumptions  Common  to  .Ml 
Units,  second  bullet  under  Implementation. 


interpretive  opportunities  that  focus  on 
nonmotorized  uses  (zone  1). 

•  Limit  backcountry  nonmotorized 
use  to  designated  routes  to  address 
wildlife  issues  in  certain  wildlife  winter 
ranges,  or  close  certain  areas  to  all  use. 

•  Winterize  facilities  at  Colter  Bav  to 
provide  a  suitable  staging  area  for 
snowcoach  access.'' 

•  Effective  2002-2003,  discontinue 
the  motorized  use  of  Jackson  Lake's 
frozen  surface  (no  snowplanes  or 
snowmobiles). 

•  Increase  interpretive  opportunities 
related  to  the  unique  aspects  of  the 
winter  enviroimaent  by  providing 
interpretive  programs  at  destination 
areas  and  warming  huts.  Provide  guided 
interpretive  programs  for  organized 
groups  on  snowcoaches.  Provide 
interpretive  ski  and  snowshoe  tours  and 
programs  at  locations  such  as  Moose, 
Colter  Bay,  and  Flagg  Ranch  visitor 
services. 

•  Phase  in  administrative 
snowmobile  types  that  meet  the  best 
available  emission  and  sound  limits. 
Administrative  use  of  snowmobiles  in 
Grand  Teton  is  limited  to  law 
enforcement,  utility  and  maintenance 
access,  permitted  scientific  studies, 
search  and  rescue  or  other  use  as 
approved  by  the  superintendent.^ 

Definitions 

•  Oversnow  motor  vehicles:  self- 
propelled  vehicles  intended  for  travel 
on  snow,  driven  by  a  track  or  tracks  in 
contact  with  the  snow  that  may  be 
steered  by  skis  or  tracks  in  contact  with 
the  snow.  This  term  includes  both 
snowmobiles  and  snowcoaches. 

•  Snowmobiles:  self-propelled 
vehicles  intended  for  travel  on  snow, 
having  a  curb  weight  of  not  more  than 
1,000  pounds  (450kg),  driven  by  a  track 
or  tracks  in  contact  with  the  snow, 
which  may  be  steered  by  a  ski  or  skis 
in  contact  with  the  snow. 

•  Snowplanes:  self-propelled  vehicles 
intended  for  oversnow  travel,  having  a 
weight  of  not  more  than  1,000  pounds 
(450kg)  mounted  on  skis  in  contact  with 
the  snow,  and  driven  by  a  pusher- 
propeller. 

•  Snowcoaches:  self-propelled,  mass 
transit  vehicles  intended  for  travel  on 
snow,  having  a  curb  weight  of  over 
1,000  pounds  (450kg),  driven  by  a  track 
or  tracks  and  steered  by  skis  or  tracks, 
having  a  capacity  of  at  least  8 
passengers. 

•  The  phrase  gateway  communities 
refers  to  the  towns  of  Jackson  and  Codv, 


•"This  provision  is  contingent  upon  the 
termination  of  plowing  from  CJilter  Bav  to  Flagg 
Ranch. 

"  EO  1 1644.  sections  (3)  and  (4). 
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VVvoming.  and  Gardiner  and  West 
Yellowstone.  Montana. 

•  A  designated  route  for 
nonmotorized  recreation  is  defined  as  a 
marked  or  otherwise  indicated 
oversnow  travel  way. 

Mitigation 

Mitigation  beyond  the  actions 
described  in  the  decision  is  necessary  to 
reduce  disclosed  impacts  to  a  level  that 
meets  legal  requirements,  or  that  is 
otherwise  acceptable  within  the 
framework  of  regulations,  executive 
orders  or  policies.  The  following 
measures  are  necessar\'  to  further 
mitigate  impacts  of  this  decision  during 
the  interim  period  before  full 
implementation  and  thereafter. 

Air  Quality 

•  Park  concessions  will  be  required  to 
mitigate  the  impacts  of  air  pollution 
during  the  interim  period  by  selling 
only  bio-fuels  and  synthetic  lubes  inside 
the  park. 

Water  Resources 

•  Best  management  practices  will  be 
used  during  the  construction, 
reconstruction,  or  winter  plowing  of 
trails  and  roads  to  prevent  unnecessary 
vegetation  removal,  erosion,  and 
sedimentation. 

•  Separate  new  or  reconstructed 
winter-motorized  trails  from  drainages 
where  practicable  to  mitigate  the  routing 
of  snowpack  contaminants  into  surface 
water 

•  Any  new  or  reconstructed  winter 
use  sanitarv'  facilities  will  be 
constructed  in  locations  and  with 
advanced  technologies  that  will  protect 
water  resources. 

•  A  focused  monitoring  program  will 
reduce  the  uncertainty  of  impacts  from 
oversnow  vehicles,  and  if  necessar\' 
indicate  best  management  practices  that 
might  be  implemented 

Wildlife,  Including  Federally  Protected 
Species  and  Species  of  Special  Concern 

•  NTS  personnel  will  patrol  sensitive 
resource  locations  to  ensure  compliance 
with  area  closures. 

•  NPS  personnel  will  increase  patrols 
of  locations  where  disturbance  of 
wildlife  by  snowmobile  use  is  most 
common,  to  reduce  that  disturbance. 

•  Monitoring  of  eagle  populations  to 
identifv  and  protect  nests  will  continue. 
The  park  will  continue  to  support  the 
objectives  of  the  Greater  Yellowstone 
Bald  Eagle  Management  Plan. 


•  Monitoring  of  wolf  populations  will 
continue. 

•  Lvnx  surveys  will  be  undertaken  to 
document  the  distribution  and 
abundance  of  lvnx  in  the  parks  and  their 
relationship  to  packed  surfaces.  The 
presence  of  other  carnivores  will  be 
documented.  The  parks  will  abide  by 
the  recommendations  of  the  Lynx 
Conservation  Assessment  Strategy'. 

•  Continue  to  assess  grizzly  bear 
abundance,  distribution,  and  habitat 
selection,  including  the  location  of 
dens.  The  information  obtained  will 
assist  park  managers  in  protecting 
important  habitats  and  planning 
recreational  activities  that  minimize 
disturbance  to  bears.  Monitoring  grizzly 
bear  populations  will  continue  in 
accordance  with  the  Interagency  Grizzly 
Bear  Management  Guidelines  and  the 
parks'  bear  management  plans. 

•  Monitoring  and  protecting 
trumpeter  swan  habitats  and  nests  will 
continue,  including  the  closure  of  nest 
sites,  when  warranted,  to  public  access 
from  February  1  to  September  15. 

•  Monitoring  potential  or  known 
winter  use  conflicts  will  result  in  area 
closures  if  necessary  to  protect  wildlife 
habitat. 

•  Conduct  snow  track  surveys  for 
carnivores  (including  lynx)  on  both 
groomed  and  ungroomed  routes. 

•  Continue  to  monitor  use  of 
groomed,  ungroomed,  and  plowed 
surfaces  by  bison  and  other  ungulates. 

Cultural  Resources 

•  Should  the  discovery  of  human 
remains,  funerary  objects,  sacred 
objects,  or  objects  of  cultural  patrimony 
occur  during  construction,  provisions 
outlined  in  the  Native  American  Graves 
Protection  and  Repatriation  Act  of  1990 
(25  use  3001)  will  be  followed. 

•  Trails  and  trailheads  will  be  sited  to 
avoid  adversely  impacting  known 
cultural  resources,  including  potential 
cultural  landscapes.  In  addition,  the  use 
of  natural  materials  and  colors  for  all 
permanent  signs  erected  will  allow  the 
signs  to  blend  into  their  surroundings. 

Interim  Snowmobile  Use  Limits 

During  the  winter  of  2000-2001 
snowmobile  use  will  continue  to  be 
allowed  under  existing  regulations.  This 
deviates  from  the  FEIS  since  regulations 
on  use  limits  will  not  be  finalized  until 
near  the  end  of  that  winter  season  or 
later.  Making  a  change  during  that 
season  would  not  provide  enough  notice 
to  visitors,  many  of  whom  would  have 


already  made  plans  to  visit  the  parks 
before  any  limits  could  be  finalized. 

•  During  the  winter  of  2001-2002, 
snowmobile  use  will  be  capped  as 
follows: 

•  Set  daily  snowmobile  use  numbers 
for  all  three  park  units  at  levels  not  to 
exceed  the  7-year  peak  daily  average. 
The  visitor  scenario  developed  for 
alternative  A  (see  FEIS  appendix  G) 
shows  snowmobile  use  distribution  at 
YNP  gateways,  and  by  road  segments  in 
the  three  parks  at  both  the  current  daily 
average  and  peak  average  snowmobile 
use  levels  over  the  past  seven  years.  The 
scenario  provides  numbers  that  can  be 
expressed  as  interim  visitor  use  limits. 
Maximum  daily  limitsat  the  entrances 
will  be  set  at  the  average  peak  day 
snownnobye  use  (see  Table  1  and 
footnote  at  the  bottom  of  the  following 
page). 

•  For  snowplane  use  on  Jackson  Lake 
reissue  permits  to  permit  holders  of 
record  and  do  not  issue  any  new 
permits.  Limit  snowmobile  use  on 
Jackson  Lake  to  30  per  day. 

•  If  monitoring  indicates  a  trend  of 
significant  increase  above  average  daily 
use  as  shown  in  Table  1,  NPS  will 
considering  adjusting  the  cap 
downward  at  other  than  traditional  peak 
use  periods  pursuant  to,  and  as 
authorized  under,  36  CFR  1.5  and  2.18. 

•  In  2002-2003  set  daily  snowmobile 
entrance  limits  to  reduce  total 
recreational  snowmobile  use  to  levels 
that  will  result  in  approximately  50%  of 
the  cuirrent  average  annual  use  level  at 
the  South  and  West  Entrances  of  YNP. 
Current  snowmobile  use  levels  will  be 
maintained  from  the  East  and  North 
Entrances  of  YNP. 

•  In  2002-2003  for  the  Parkway,  in 
addition  to  limiting  use  between  Flagg 
Ranch  and  the  South  Entrance  to  YNP, 
limit  snowmobile  use  on  the  Grassy 
Lake  Road  and  the  CDST  in  the  Parkway 
to  current  use  levels. 

•  In  2002-2003  for  GTNP  eliminate 
snowTnobile  use  on  the  Teton  Park 
Road,  all  motorized  use  on  Jackson 
Lake,  and  all  other  recreational  use  by 
snowmobiles  except  for  that  on  the 
CDST  and  access  routes  to  adjacent 
public  lands.  Limit  snowmobile  use  on 
the  CDST  in  GTNP  to  current  use  levels. 

•  In  2003-2004  and  thereafter,  all 
oversnow  motorized  visitor  travel  in  the 
parks  will  be  by  snowcoach  except  for 
limited  routes  in  GTNP  that  will  remain 
open  for  snowmobile  access. 


Table  1.— Interim  Caps  on  Snowmobiles  in  Yellowstone  (YNP),  Rockefeller  Parkway  (JDRMP)  and  Grand 

Teton  (GTNP)     . 


Road  segments 


Historic  average 
daily  use 


2001-2CX)2 
Peak  day  limits 


2002-2003 

Daily  limits 


YNP  Nortti  Entrance  

YNP  West  Entrance 

YNP  East  Entrance 

JDRMP  Flagg  Ranch  to  YNP  South  Entrance  . 

JDRMP  Grassy  Lake  Road  

JDRMP  Flagg  Ranch  to  GTNP  Moran  Junction 

GTNP  Jackson  Lake 

GTNP  Teton  Park  Road  

GTNP  Moose-Wilson  Road  


41 

60 

60 

555 

1030 

278 

37 

100 

65 

176 

330 

90 

25 

40 

25 

25 

70 

25 

30 

30 

0 

11 

20 

0 

3 

10 

0 

*  Implementation  of  this  limit  is  to 
ensure  that  use  does  not  exceed  the 
historic  averages  for  use  on  the  busiest 
peak  days  and  the  level  of  impact 
associated  with  it.  Use  fluctuates  daily, 
increasing  especially  during  certain 
holiday  periods.  Use  caps  should  act  to 
allow  such  fluctuations,  since  this  is  the 
natiu-e  of  business  and  visitation.  This  is 
why  the  peak  use  day  represents  a  cap, 
to  allow  the  business  pattern  to 
continue.  It  is  not  the  intent  of  this  cap 
to  allow  peak  use  numbers  to  occur 
every  day.  If  this  were  to  occur  then 
levels  would  be  exceeded  overall,  and 
additional  impacts  woidd  be  incurred.  It 
is  the  intent  of  this  cap  to  replicate  the 
pattern  and  amount  of  use  that  has  been 
established  over  an  average  of  seven 
years. 

Monitoring 

In  order  to  assess  the  long-term  effects 
of  management  actions  on  park 
resources  and  values  resource 
inventory,  monitoring  and  adaptive 
management  are  incorporated  into  this 
decision.  The  key  resources  and  values 
potentially  impacted  by  winter 
recreation  use  in  the  tluee  park  units  are 
air  quality,  wildlife,  sound,*  water 
resources,  safety,  and  visitor  experience. 
Attachment  A  outlines  specific 
indicators  for  monitoring  these 
resources  and  values.  The  indicators 
will  be  monitored  to  ensure  protection 
of  natural  resources  and  park  values  and 
evaluate  management  success.  The 
selected  alternative  also  includes 
adaptive  management  provisions.  It 
provides  for  systematic  feedback  to  park 
management  and  allows  for  adjustment 
of  activities  to  mitigate  unplanned  or 
undesirable  outcomes.  Procedures, 
indicators,  standards  and  potential 
management  actions  for  adaptive 


"  NPS  Director's  Order  #47  provides  guidance  for 
inventon,'  and  monitoring  procedures  necessary  to 
preser\'e  the  natural  soundscape.  NPS-77  provides 
guidance  for  monitoring  and  inventory  of  other 
natural  resources  elements. 


management  are  also  presented  in 
Attachment  A. 

Monitoring  programs  will  be 
coordinated  among  the  parks.  The 
programs  will  function  and  be 
coordinated  through  the  plaiming  staffs 
of  the  parks.  The  development  of  aimual 
plans  and  reports  will  be  coordinated 
through  the  planning  units,  and  the 
planning  units  will  be  responsible  for 
delivering  those  products.  Actual 
monitoring  responsibilities  for  park 
persoimel  will  be  assigned  through 
annual  plans. 

Monitoring  programs  will  be 
conducted  on  a  sampling  basis  for  the 
purpose  of  effective  use  of  funds  and 
persoimel.  It  is  expected  that  initial 
monitoring  will  be  intensive,  both  in 
geographic  and  temporal  extent,  so  that 
correlations  can  be  made  and  results  can 
be  extrapolated.  It  is  also  expected  that 
monitoring  over  time  will  become  less 
intensive  and  arrive  at  a  low  intensity, 
maintenance  level.  Sampling  schedules 
can  vary  from  year  to  year,  focusing  on 
different  areas  within  the  park  units. 

U.S.  EPA  expressed  concerns  about 
the  actions  that  would  be  taken  if  NPS 
does  not  have  sufficient  funds  to 
monitor  winter  use  in  accordance  with 
the  adaptive  management  part  of  this 
decision.  Actions  affecting  park  values 
for  which  there  are  no  defined 
standards,  such  as  odor,  sound  or  visitor 
satisfaction,  are  subject  to  an  adaptive 
management  approach.  If  continuing 
problems  are  indicated  relative  to  such 
impacts;  but  there  are  not  sufficient 
funds  for  focused  monitoring  and 
evaluation  of  those  problems, 
emergency  management  actions  will  be 
implemented  to  eliminate  the  impact 
pending  the  attaiiunent  of  funds. 

Rationale  for  the  Decision 

This  section  provides  the  reasons  for 
selecting  FEIS  alternative  G  as  the 
decision  and  the  basis  for  winter  use 
plans  in  the  three  park  units.  In  arriving 
at  this  decision,  I  have  considered  the 
detailed  analysis  of  effects  in  the  FEIS 


for  a  range  of  alternative  plans  that 
would  govern  winter  use.  I  have 
considered  how  each  alternative 
responds  to  the  purpose  and  need  for 
action,  to  improve  existing  conditions  in 
the  parks  and  move  them  toward  a 
desired  condition  that  is  implicit  in  NPS 
mandates.  In  doing  so.  I  considered  the 
impacts  for  each  alternative  program 
and  weighed  them  against  affirmative 
direction  for  protecting  park  resources 
and  values,  and  their  enjoyment  bv 
future  generations,  from  adverse 
impacts  or  impairment.  I  also 
considered  the  degree  to  which  each 
alternative  would  enhance  the  condition 
of  resources  or  values  and  their 
enjoyment.  Other  considerations 
include  socioeconomic  impacts.  oiVects 
on  lands  adjacent  to  the  three  parks,  the 
plans  or  desires  articulated  by  local 
communities  and  nonfederal 
goverimients.  and  the  full  body  of 
public  comments  on  the  draft  EIS.  All 
these  considerations  are  presented 
below  as  they  contribute  to  the  decision. 

The  fundamental  basis  for  the 
decision  is  the  direction  provided  in 
laws,  regulations,  executive  orders  and 
policies  (mandates)  that  relate  to  human 
uses  of  the  parks  and  their  effect  on  park 
resources  and  values.  This  basis  is 
overlain  by  the  analysis  of  effects  on 
park  resources  and  values  disclosed  in 
the  FEIS.  Then,  conclusions  or  findings 
are  made  about  the  alternatives  and 
their  effects  in  relation  to  the  key 
mandates  regarding  adverse  impacts  and 
impairment.  Other  considerations  are 
incorporated  into  the  discussion. 

Basis  for  the  Decision 

Law 

The  fundamental  purpose  of  the 
national  park  system  established  by  the 
Organic  Act  and  reaffirmed  by  the 
General  Authorities  Act,  as  amended, 
begins  with  a  mandate  to  conserve  park 
resources  and  values.  This  mandate  is 
independent  of  the  separate  prohibition 
on  impairment  and  applies  all  the  time, 
with  respect  to  all  park  resources  and 
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values,  even  when  there  is  no  risk  that 
any  park  resources  or  values  may  be 
impaired.  NTS  managers  must  always 
seek  ways  to  avoid,  or  to  minimize  to 
the  greatest  degree  practicable,  adverse 
impacts  on  park  resources  and  values. 
The  laws  give  the  NPS  the  discretion  to 
allow  some  impacts  to  park  resources 
and  values  when  appropriate  and 
necessary  to  fulfill  the  purposes  of  a 
park  as  long  as  that  impact  does  not 
constitute  impairment. 

The  Organic  Act  mandate  includes 
providing  for  the  enjoyment  of  park 
resources  and  values  by  the  people  of 
the  United  States.  The  mandate  applies 
not  just  to  the  people  who  visit  the 
parks— but  to  all  the  people — including 
those  who  derive  inspiration  and 
knowledge  from  afar.  NPS  policies 
acknowledge  that  providing 
opportunities  for  public  enjoyment  is  a 
fundamental  part  of  the  NPS  mission. 
While  the  policies  permit  recreation  and 
other  activities,  including  NPS 
management  activities,  ihey  may  be 
allowed  only  when  they  will  not  cause 
an  impairment  or  derogation  of  a  park's 
resources,  values  or  purposes. 
Recognizing  that  the  enjoyment  of  the 
national  parks  by  future  generations  can 
be  assured  only  if  the  quality  of  park 
resources  and  values  is  left  unimpaired. 
Congress  has  provided  that  when  there 
is  a  conflict  between  conserving 
resources  and  values  and  providing  for 
enjoyment  of  them,  conservation  is  to  be 
the  primary  concern.'' 

Regulation 

Snowmobiling  (specifically)  may  be 
allowed  only  where  it  is  consistent  with 
the  park's  natural,  cultural,  scenic  and 
aesthetic  values,  safety  considerations, 
park  management  objectives,  and  will 
not  disturb  wildlife  or  damage  park 
resources.'" 

Executive  Orders 

.\reas  and  trails  for  off  road  vehicle 
use  shall  be  located  in  areas  of  the 
national  park  system  only  if  the  agency 
head  determines  that  off  road  vehicle 
use  in  such  locations  will  not  adversely 
effect  their  natural,  aesthetic  or  scenic 
values.  Use  will  be  controlled  or 
directed  to  protect  the  resources, 
promote  safety,  and  minimize  conflicts 
among  various  users  of  those  lands. 
Also,  the  agency  head  shall  monitor  the 
effects  of  such  use  that  may  be 
authorized,  and  upon  that  information 


thev  shall  from  time  to  time  amend  or 
rescind  designations,  or  take  other 
actions  to  eliminate  adverse  impacts.' ' 
If  the  agency  determines  that  the  use  of 
off-road  vehicles  (including 
snowmobiles)  will  cause  or  is  causing 
considerable  adverse  effects  on  the  soil, 
vegetation,  wildlife,  wildlife  habitat, 
such  areas  shall  immediately  be  closed 
to  that  use. '-' 

Interpretation  of  Policy 

Impairment  is  an  impact  that,  in  the 
professional  judgment  of  the  responsible 
NPS  manager,  would  harm  the  integrity 
of  park  resources  or  values,'including 
the  opportunities  that  otherwise  would 
be  present  for  the  enjoyment  of  those 
resources  or  values.  Impairment  may 
occur  from  visitor  use  or  park 
management  activities.'^ 

NPS  Director's  Order  #  55  define  the 
terms  "resources  and  values"  as  the 
park's  scenery,  natural  and  historic 
objects,  and  wildlife,  including,  to  the 
extent  present  in  the  park:  The 
ecological,  biological  and  physical 
processes  that  created  the  park  and  that 
continue  to  act  upon  it;  scenic  features; 
natural  visibility  (both  in  daytime  and  at 
night);  natural  landscapes;  natural 
soundscapes  '^  and  smells;  water  and  air 
resources;  soil;  geological  resources; 
paleontological  resources;  archeological 
resources;  cultural  landscapes; 
ethnographic  resources;  historic  and 
prehistoric  sites,  structures,  and  objects; 
museum  collections;  and  native  plants 
and  animals.  The  park's  resources  and 
values  also  include  the  opportunity  for 
enjoyment  of  these  resources,  to  the 
extent  that  can  be  done  without 
impairing  them.  The  term  also  includes 
the  park's  role  in  contributing  to  the 
national  dignity,  the  high  public  value 
and  integrity,  and  the  superlative 
environmental  quality  of  the  national 
park  system,  and  the  benefit  and 
inspiration  provided  to  the  American 
people  by  the  national  park  and  any 
additional  specific  purposes  for  which  a 
park  was  established.  An  impact  is  more 
likelv  to  constitute  an  impairment  to  the 


■"The  Redwood  .^(:t  of  Msrch  27,  1978  servos  as 
the  basis  for  anv  judicial  resolution  of  cumpoting 
private  and  public  values  and  interests  in  ihf 
national  park  system,  and  affirms  the  primarv 
consideration  of  conserving,  unimpaired,  park 
resources  and  values. 

>»  36  CFR  2.18  Snowmobile*. 


'  KO  1  lt>44.  Use  of  OfT-Road  Vehicles  on  Public 
Lands.  Federal  Register,  Vol  37.  page  2877,  No  27- 
Wed   Feiiruarv  4    1472 

'•-  F.O  1  I4«'t  Off  Road  Vehicles  on  Public  Lands. 
Federal  Register.  Vol  42.  page  26q.'>q  No  101-Wed 
May  25,  1«77 

"  Directors  Order  #55,  September  8.  2000,  as 
amended  November  17.  2000. 

'*NPS  Direitor's  Order  »47  articulates 
operational  poliiies  requiring  the  protection, 
maintenance  or  restoration  of  the  natural 
SoundScape  resource  in  a  condition  unimpaired  bv 
inappropriate  noise  sources  Inappropriate  noise  is 
that  generated  bv  activities  at  a  level  described  as 
excessive,  which  impacts  the  park's  natural 
sounds*  apes  and  jeopardizes  the  natural  resources 
or  the  purposes  for  which  the  park  was  created. 


extent  that  it  affects  a  resource  or  value 
whose  conservation  is: 

•  Necessary  to  fulfill  specific 
purposes  identified  in  the  establishing 
legislation; 

•  Key  to  the  cultural  or  natural 
integrity  of  the  park  or  opportunities  to 
enjoy  the  park;  or 

•  Identified  as  a  goal  in  relevant  NPS 
planning  documents. 

The  1988  NPS  Management  Policies 
state  that  the  National  Park  Service  will 
seek  to  perpetuate  the  best  possible  air 
quality  in  parks  because  clean  air  is 
critical  to  visitor  enjoyment,  human 
health,  scenic  vistas,  and  the 
preservation  of  natural  systems  and 
cultural  resources.  The  policies  also 
recognize  that  many  natural  resources, 
including  water  and  wildlife,  are 
sensitive  to  air  pollution.  Additionally. 
NPS  must  err  on  the  side  of  protecting 
air  quality  and  related  values  if  there  is 
doubt  as  to  the  impacts  on  park 
resources  of  existing  or  potential  air 
pollution. '5  NPS  also  has  recognized 
that  it  must  preserve  the  natural  quiet 
and  the  natural  sounds  associated  with 
the  physical  and  biological  resources  of 
the  parks.  Managers  must  monitor 
sounds  and  take  actions  to  prevent  or 
minimize  unnatural  sounds  that 
adversely  affect  park  resources  or  values 
and  visitors'  enjoyment  of  them. 

The  1988  NPS  management  policies  '» 
also  recognize  that  the  NPS  Organic  Act 
directs  the  agency  to  provide  for  the 
public  enjoyment  of  parks  while  leaving 
resources  unimpaired  for  future 
generations.  The  policies  mandate  that 
the  use  of  parks  will  be  resource-based 
and  nonconsumptive  of  resources.  To 
the  extent  practicable,  the  NPS  will 
encourage  people  to  come  to  the  parks 
and  to  pursue  inspirational, 
educational,  and  recreational  activities 
related  to  the  resources  found  in  the 
parks.  NPS  must  manage  visitor  use 
and.  as  necessary,  regulate  the  amount 
and  kind,  and  the  time  and  place,  of 
visitor  activities. 

NPS  must  encourage  recreational 
activities  f .  ,t  are  consistent  with 
applicablr  .egislation.  that  promote 
visitor  enjoyment  of  park  resources 
through  a  direct  association  or  relation 
to  those  resources  so  long  as  those  uses 
are  consistent  with  the  protection  of  the 
resources  and  are  compatible  with  other 
visitor  uses.  NPS  must  manage 
recreational  use  to  protect  park 
resources,  provide  for  public  enjoyment, 
promote  public  safety,  and  minimize 
conflicts  with  other  visitor  activities  and 
park  uses.  Finally,  unless  the  activity  is 
required  by  statute.  NPS  will  not  allow 


"  1988  NPS  Management  Policies.  Chapter  4 
16 1988  NPS  Management  Policies,  Chapter  8 


a  recreational  activity  in  a  park  if  it 
would  involve  or  result  in: 

•  Inconsistency  with  the  park's 
enabling  legislation  or  proclamation,  or 
derogation  of  the  values  or  purposes  for 
which  the  park  was  established 

•  Unacceptable  impacts  on  visitor 
enjoyment  due  to  interference  or 
conflict  with  other  visitor  use  activities 

•  Consumptive  use  of  park  resources 

•  Unacceptable  impacts  on  park 
resources  or  natural  processes 

•  Unacceptable  levels  of  danger  to  the 
welfare  or  safety  of  the  public,  including 
participants 

Public  use  of  a  park  is  an  important 
reason  for  the  creating  and  sustaining 
the  national  park'  system.  In  developing 
the  winter  use  plan  and  enviroiunental 
impact  statement,  the  goal  of  the  parks 
was  to  provide  for  a  winter  use 
experience  to  a  wide  range  of  people, 
not  just  to  the  most  physically  fit.  Given 
the  mandate  of  the  Organic  Act,  to 
preserve  and  provide  for  public 
enjoyment,  some  level  of  adverse  impact 
from  visitor  use  during  the  winter  is 
acceptable,  if  the  parks  mitigate  the 
impacts  to  the  greatest  extent 
practicable.  Should  future  monitoring 
disclose  that  the  impacts  are  too  much 
for  the  resources  to  sustain,  it  will  be 
appropriate  to  further  restrict  winter 
visitor  use  in  the  parks. 

How  Environmental  Issues  Were 
Considered  and  Addressed 

Considering  present  winter  use 
activities,  the  key  management  concerns 
and  objectives  relating  to  park  resources 
and  values  are:  Air  quality,  wildlife 
(especially  ungulates),  natural 
soundscapes,  and  opportunities  for 
visitor  experience  (of  these  resources 
and  values,  including  scenic  quality  and 
aesthetics).  Related  concerns  that  are 
key  elements  in  the  desired  condition 
are  the  safety  of  employees  and  visitors, 
and  access  for  purposes  of  park 
enjoyment.  Finally,  there  is  an  issue 
regarding  how  local,  private  commercial 
industries  have  developed  to  serve 
visitors  and  facilitate  their  enjoyment  of 
the  parks. 

Natural  Resources 

The  analysis  of  natural  resource/ 
environmental  consequences  for  a  range 
of  alternatives  shows  clearly  that  there 
are  overall  adverse  impacts  associated 
with  snowmobile  use  in  the  parks,  even 
when  some  areas  are  closed  to  that  use. 
Snowmobile  use  at  current  levels 
adversely  affects  wildlife,  air  quality, 
and  natural  soundscapes  and  natural 
odors.  Further,  it  adversely  impacts  the 
enjoyment  of  those  values  and  resoiux:es 
by  other  visitors.  The  impact  on  people 
who  may  visit  the  three  parks  once  or 


twice  in  a  lifedme,  and  who  seek  the 
resources  and  values  for  which  the 
parks  were  created,  may  be  adversely 
and  irretrievably  affected. 

Elimination  of  these  impacts  is  most 
easily  and  effectively  accomplished  by 
eliminating  snowmobile  use.  Holding 
use  at  current  levels  under  all 
alternatives  but  G  would  allow 
documented  adverse  impacts  of 
snowrmobiles  to  continue.  The  level  of 
adverse  impact  varies  by  resource  or 
value,  and  by  alternative,  but  it  is 
demonstrated  to  be  more  than  negligible 
and  often  moderate  when  considered 
cumulatively  over  the  three  park  units. 
Locally,  the  impact  can  be  major.  The 
effect  on  resources  and  values  is 
demonstrated  to  impact  the  enjoyment 
of  those  resources  by  other  visitors. 
Mitigation  of  the  impacts  of 
snowrmobiles.  as  proposed  in  the 
different  alternatives,  is  insufficient  to 
reduce  the  impacts  to  a  level  deemed 
acceptable  within  the  constraints  of  the 
law,  regulations,  executive  orders  and 
policies  presented  as  the  basis  for  this 
decision.  Reduction  of  numbers  of 
snowmobiles  is  problematic  because 
carrying  capacity  studies  are  left  to  the 
future,  and  adverse  impacts  would 
continue  until  capacities  are  determined 
and  effectively  implemented. 

Other  winter  uses  and  means  of 
aqcess  also  produce  impacts.  Cross 
country  skiing  and  other  nonmotorized 
forms  of  recreation  are  shown  to  impact 
wildlife.  Since  there  are  areas  that  can 
be  identified  as  critical  to  bison  and 
other  ungulates,  mitigation  as  proposed 
in  some  alternatives  effectively  reduces 
or  eliminates  the  impairment. 
Snowrplane  use,  though  limited  to 
Jackson  Lake,  has  a  dominant  and 
unmitigated  impact  on  the  natiu-al 
soundscape. 

The  use  of  snowcoaches  on  groomed 
roads  is  demonstrated  to  impact 
wildlife,  air  quality,  and  natural 
soundscapes.  However,  mass  transit 
snowcoach  use  effectively  mitigates  the 
closure  of  parks  to  snowmobiles  and 
results  in  much  less  traffic  while 
allowing  winter  access  for  current  levels 
of  visitation.  Snowcoaches  would 
impact  resources  or  values,  or  the 
enjoyment  of  them  (at  the  current  level 
of  visitation)  at  least  a  magnitude  lower 
than  with  snov^rraobile  access.  Adverse 
impacts  of  an  NPS  managed  snowcoach 
system  on  wildlife,  as  in  alternative  G. 
would  occur  at  low  and  mitigable  levels. 


Factors  Other  Than  Eniironmental 
Consequences  Considered  in  Making  the 
Decision 

Safety  and  Access 

Safety  issues  are  related  to  access 
issues.  Modes  of  access  and  volumes  of 
traffic  are  primary  factors.  Presently 
unsafe  conditions  can  be  improved,  as 
proposed  in  several  alternatives,  by 
separating  different  uses  and  modes  of 
transport,  by  eliminating  wheeled 
vehicle  use  in  places,  and  by 
eliminating  large  volumes  of  oversnow 
motorized  use  especially  where 
ungulates  use  groomed  surfaces.  Safety 
would  be  most  improved  where  a 
number  of  these  measures  are 
combined,  as  in  alternatives  F  and  G. 
All  alternatives  hypothesize  impacts  on 
the  basis  of  motorized  oversnow  access 
at  current  use  levels.  However,  there  are 
different  mixes  of  snowcoach, 
snowplane,  and  snowmobile  use, 
distributed  differently  through  the  range 
of  alternatives.  In  some  areas, 
snowmobiles  operate  on  groomed  trails 
in  the  same  locale  as  nonomotorized 
visitors,  wheeled  vehicles  and  large 
ungulates.  Therefore,  there  is  a  risk  that 
continued  snowmobile  use  would  result 
in  accidents  and  is  unsafe.  In  some 
places,  the  volume  of  wheeled  vehicle 
traffic  during  the  winter — much  of 
which  is  associated  with  snowmobile 
staging — results  in  a  higher  rate  of 
accidents.  This  represents  a  situation 
that  must  be  remedied.  The  selected 
alternative  eliminates  the  source  of  most 
safety  concerns,  snowmobile  use,  as 
well  as  wheeled  vehicle  u^e  on  a 
plowed  road  that  currently  has  a  high 
winter  accident  rate  (Highway  89/287 
from  Colter  Bay  to  Flagg  Ranch). 
Discontinued  plowing  of  the  route  from 
Colter  Bay  to  Flagg  Ranch  would  also 
convert  Flagg  Ranch  to  an  oversnow 
destination.  This  would  provide  a  new 
opportunity  of  that  nature,  similar  to 
that  available  at  Old  Faithful  in 
Yellowstone's  interior.  Opportunities 
for  developing  winter  recreation  around 
Flagg  Ranch  are  abundant.  There  is  a 
perception  that  not  plowing  the  road 
would  make  a  snowcoach  trip  from 
Colter  Bay  to  Old  Faithful  too  long. 
Flagg  Ranch,  as  a  destination,  allows 
people  the  opportunity  to  break  this  trip 
up  if  they  are  unwilling  or  unable  to 
make  the  trip  to  Old  Faithful  in  one  day. 

Economic  Impacts  on  Local 
Communities 

The  impacts  of  any  alternative  on 
economies  beyond  the  gateway 
communities  are  generally  negligible. 
Gateway  communities  are  affected  in 
different  alternatives  by  entrance 
closure  or  area  closure  (D  and  F),  or 
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closure  to  snowmobiles  and  change  in 
allowable  modes  of  motorized  access  (B. 
C  and  G).  Economically,  West 
Yellowstone  is  most  affected  through 
the  range  of  alternatives  because  that 
community  is  most  directly  tied  to 
access  via  snowmobile  Not 
coincidentally.  the  West  Entrance  to  Old 
Faithful  is  the  most  adversely  impacted 
oversnow  route  in  the  three-unit  area. 

Consistency  With  Land  Use  Plans, 
Policies  or  Controls  for  Adjacent  Lands 

Impacts  on  adjacent  lands  for  all 
alternatives  are  described  on  pages  434- 
474  in  the  FEIS.  There  are  concerns 
about  how  any  reduction  in  snowmobile 
use  within  the  three  parks  would 
translate  into  increased  use  on  national 
forest  lands  in  particular  The  Forest 
Service,  a  cooperating  agency,  indicates 
that  alternative  G  could  result  in 
conditions  that  would  necessitate 
amendments  to  forest  plans  because 
snowmobile  use  on  those  lands  is  at  the 
highest  tolerance  level  permissible.  My 
determination  is  that  use  on  national 
forests  is  likely  not  to  increase.'' 
Further,  the  forests  have  provided  no 
convincing  evidence  or  monitoring  data 
to  support  their  concerns,  or  to  support 
that  the  need  to  revisit  their  forest  plans 
does  not  already  exist.  I  consider  that 
the  period  of  three  years  being  allowed 
for  a  transition  to  snowcoaches  only  in 
the  parks  will  facilitate  the  monitoring 
of  recreational  snowmobile  use  on 
public  lands  (national  forests)  in  the 
Greater  Yellowstone  Area.  I  agree  that 
such  monitoring  is  necessary  to  develop 
a  baseline  for  gauging  the  impacts  of 
future  winter  management  changes  on 
public  lands,  and  resources  therein. 
Therefore,  this  is  part  of  the  rationale  for 
allowing  a  three-year  phase  in  period 

Potentially  affected  States  and 
counties  were  involved  as  cooperating 
agencies  in  the  preparation  of  this  EIS 
(see  pages  16-18  in  the  FEIS).  Through 
the  process,  these  entities  identified  no 
issues  concerning  conflicts  with  any 
land  use  plans,  policies  or  controls  that 
may  exist.  Any  such  impacts  are 
inferred  in  the  analysis  (FEIS  pages 
434-435).  Concerns  expressed  by  the 
cooperators  are  twofold.  On  the  one 
hand,  thev  are  concerned  about 
increa.sed  use  on  adjacent  lands 
resulting  from  the  parks'  decision,  and 
how  it  would  affect  other  public  lands, 
wildlife  habitat,  and  currently  groomed 
snowmobile  trail  systems  On  the  other 
hand,  thev  are  concerned  that  the 
decision  would  devastate  local 


'"I  believe  the  analysis  indicating  that  deiTPased 
use  in  the  parks  would  result  in  decreased  use 
generally  m  the  Greater  Yellowstone  ,^rea.  thereby 
reduring  use  on  forests  not  increasing  it.  is  sound. 


economies  by  drastically  reducing 
snowmobile  use  and  visitation  to  the 
area.  These  positions  are  in  conflict.  My 
assessment  is:  first,  that  snowmobile  use 
is  likely  to  decrease,  or  at  least  not 
increase,  on  adjacent  lands;  and  second, 
that  snowcoach  access  to  the  parks  will 
invigorate  local  entrepreneurs  in 
marketing  a  special  (albeit  different) 
park  experience.  As  explained 
elsewhere,  the  effect  of  alternative  G  on 
local  economies  is  expected  to  be  of 
short-term  duration — mitigated  by 
provisions  for  implementation  over  time 
and  allowing  communities  and 
businesses  to  adapt. 

Public  Comments  on  the  Draft  EIS 

Comments  on  the  draft  EIS  are 
discussed  explicitly  in  the  public 
participation  section  of  this  record  of 
decision.  The  vast  majority  of  the 
comments  did  not  substantively  address 
the  merits  of  the  EIS  analysis.  Many 
comments  assisted  NPS  in  clarifying  or 
otherwise  improving  the  disclosure  of 
impacts  in  the  FEIS  (as  documented  in 
FEIS  Volume  III).  Most  comments  (94%) 
expressed  some  preference  for  winter 
use  management  that  resembled  some 
alternative  evaluated  in  the  draft  EIS.  I 
wish  to  make  clear  that,  although  it  is 
not  the  primary  rationale  for  this 
decision,  the  public  expression  of 
preference  is  certainly  a  factor  that  I 
considered.  The  public's  preference  in 
the  large  body  of  comment  was  evenly 
divided  between  those  who  clearly 
wished  for  continued  snowmobile  use 
and  those  who  felt  that  snowmobiles 
should  not  be  allowed  in  the  parks.  Four 
percent  of  those  who  commented 
indicated  there  should  be  no  motorized 
use  or  grooming  of  winter  routes  in  the 
parks.  The  overwhelming  negative 
reaction  to  the  preferred  alternative  B  in 
the  draft  EIS.  which  would  have  plowed 
the  road  from  West  Yellowstone  to  Old 
Faithful,  was  a  factor  in  considering  a 
new  preferred  alternative  for  the  final 
EIS. 

Findings 

Park  Values  and  Resources 

The  use  of  snowmobiles  and 
snowplanes  at  present  levels  harms  the 
integrity  of  the  resf)urces  and  values  of 
these  three  parks,  and  so  constitutes  an 
impairment  of  the  resources  and  value's, 
which  is  not  permissible  under  the  NPS 
Organic  Act.  In  YNP.  the  impairment  is 
the  result  of  the  impacts  from 
snowmobile  use  on  air  quality,  wildlife, 
the  natural  soundscape,  and 
opportunities  for  enjoyment  of  the  park 
bv  visitors.  In  CTNP,  the  impairment  is 
the  result  of  the  impacts  from 
snowmobile  and  snowplane  use  on  the 


natural  soundscape  and  opportunities 
for  enjoyment  of  the  park  by  visitors.  In    _ 
the  Parkway,  the  impairment  is  the 
result  of  impacts  form  snowmobile  use 
on  air  quality,  the  natural  soundscape, 
and  opportunities  for  enjoyment  of  the 
park. 

Under  the  NPS  Organic  Act,  the  NPS 
mav  not  allow  the  impairment  of  park 
resources  and  values,  and  when  there  is 
an  impairment,  the  NPS  must  eliminate 
it.  The  combination  of  actions  provided 
for  in  this  Record  of  Decision  will 
eliminate  the  impairment  in  GTNP 
following  the  winter  of  2001-2002.  and 
in  YNP  and  the  Parkway  following  the 
winter  of  2002. 

We  have  also  determined  that  the 
snowmobile  use  now  occurring  is 
inconsistent  with  the  requirements  of 
the  Clean  Air  Act  (in  the  case  of  YNP 
and  the  Parkway),  Executive  Orders 
11644  and  11989.  the  NPS's  general 
snowmobile  regulations,  and  NPS 
management  objectives  for  the  parks. 
We  have  determined  that  the  snowplane 
use  occurring  in  GTNP  is  inconsistent 
with  Executive  Orders  11644  and  11989 
and  NPS  management  objectives  for  the 
parks. 

We  have  determined  that  the 
snowcoach  use  that  will  occur  in  YNP 
and  the  Parkway  under  this  decision, 
and  the  snowmobile  use  that  will 
continue  in  GTNP  in  the  winter  of 
2002-2003  and  thereafter  is  consistent 
with  the  requirements  of  Executive 
Orders  11644  and  11989  and  the  NPS"s 
general  snowmobile  regulations. 

There  is  no  current  means  of 
mitigation,  aside  from  a  reduction  of 
numbers  unsupported  by  a  carrying 
capacity  analysis,  that  assures  recreation 
snowmobile  use  impacts  could  be 
reduced,  predictably  and  soon,  to  a  level 
that  does  not  impair  and  adversely 
impact  these  resources  and  values. 

Snowmobile  use  for  official 
administrative  or  emergency  purposes 
in  the  three  park  units  is  specifically 
allowed  under  the  regulations  and 
executive  orders  cited  herein  as  the 
basis  for  the  decision.  Incidental 
amounts  of  snowmobile  use  in  GTNP  for 
purposes  of  winter  access  to  inheld 
private  lands  or  to  adjacent  public  lands 
as  provided  under  the  establishment 
legislation  for  the  park.'"  These  are  not 
recreation  uses,  per  se.  that  are  the 
subject  of  analysis  in  the  FEIS. 

Clean,  quiet  and  odorless 
snowmobiles  are  not  available  at 
present.  Even  with  technical  advances 
in  snowmobiles,  the  impacts  of 
snowmobile  use  on  wildlife,  especially 
ungulates  using  groomed  routes. 


'"EO  11644.  sections  (t)  and  (4).  and  16  USC 
406d-l.  etseq. 


constitutes  disturbance  and  harassment 
at  a  time  when  individual  animals  are 
particularly  challenged  for  survival.  The 
continued  use  of  snowmobiles  as 
provided  in  the  eiltematives  studied 
other  than  alternative  G  is  found  to  be 
inconsistent  with  the  health  and 
integrity  of  resources  existing  in  the 
three  park  units.  Continued  use  hinders 
the  enjoyment  of  resources  and  values 
for  which  the  parks  were  created,  most 
notably  natural  soundscapes,  clean  and 
clear  air,  and  undistxirbed  wildlife  in  a 
natural  setting. 

The  social  and  economic  impacts  of 
the  elimination  of  most  snowmobile  use 
in  the  parks  can  be  mitigated  to  a  high 
degree  by  providing  oversnow  access 
using  mass  transit  snowcoaches. 
Considering  the  analysis  of  alternatives, 
there  is  a  clear  magnitude  of  difference 
between  the  impacts  of  snowmobiles 
and  the  impacts  of  snowcoaches  on 
natiu-al  resource  values  and  the 
opportunities  to  enjoy  them.  This 
rationale  supports  the  selection  of 
alternative  G. 

The  use  of  groomed  routes  by 
snowcoaches  adversely  affects  wildlife, 
air  quality,  natural  soimdscapes,  and  the 
opport\mity  to  enjoy  those  values,  as 
disclosed  in  the  FTIIS,  although  the 
adverse  effects  are  negligible  to  minor. 
These  impacts  are  found  not  to  impair 
those  values  and  opportiinities.  This  is 
due  to  the  overall  decrease  in  impacts 
to  a  level  described  as  negligible — with 
greatly  decreased  volumes  of  traffic  and 
consequent  decreases  in  odor,  noise, 
and  pollutants.  The  area  within  the 
three  park  units  that  would  be  available 
for  use  without  audible  motorized 
sound  would  be  maximized  using 
snowcoach  access.  An  NPS  managed 
mass  transit  snowcoach  system  would 
assertively  implement  available 
technologies  for  further  reducing  the 
amount  of  sound  and  pollution  created. 
It  would  assertively  implement 
schedules  and  strategies  and  controls  for 
minimizing  impacts  on  wildlife  due  to 
use  of  groomed  surfaces.  Additionally, 
because  operators  of  snowcoaches  will 
be  familiar  with  park  roadways  and 
trained  in  appropriate  techniques  for 
mitigating  the  effects  of  vehicle-wildlife 
encoimters  the  potential  for  wildlife 
harassment  will  be  minimized. 

Skiing  and  other  nonmotorized  uses 
adversely  affect  wildlife,  particularly 
bison,  elk,  moose,  and  bighorn  sheep. 
Backcountry  use,  in  particular,  stresses 
these  ungulates  at  a  time  when  their 
energy  reserves  are  low.  In  areas 
adjacent  to  high  use  nonmotorized 
routes  animals  may  adapt  to  regular 
passage  by  humans  using  a  predictable 
route.  Nonmotorized  trail  use  therefore 
has  fewer  adverse  impacts  than  does 


unrestricted  backcountry  use.  Therefore 
by  limiting  nonmotorized  use  in  certain 
winter  habitats  to  designated  routes, 
adverse  impacts  of  nonmotorized  use 
are  suitably  reduced.  Where  the  impacts 
of  nonmotorized  travel  on  wildlife 
cannot  be  suitably  mitigated  through 
route  restrictions  critical  winter  range 
will  be  closed.  With  this  mitigation, 
limited  nonmotorized  use  is  found  to  be 
consistent  with  park  resources  and 
values,  and  it  facilitates  their 
enjoyment.  FEIS  alternative  G  closes 
certain  important  winter  wildlife  habitat 
to  nonmotorized  use,  and  limits  use  in 
other  areas  to  designated  trails  and 
routes  only. 

Safety  and  Access 

The  analysis  shows  that  impacts  on 
safety  of  visitors  and  employees  are 
associated  with  snowmobile  use.  It  is 
found  that  current  use  by  snowrmobiles 
represents  a  risk  to  health  and  safety. 
This  risk  is  mitigated  to  the  highest 
degree  in  alternative  G.  Risks  associated 
with  NPS  managed  snowcoach  systems 
are  negligible,  since  there  would  be 
greater  controls  over  speed,  time  of 
operation,  driver  training  and 
experience,  and  the  volume  of  traffic  on 
the  route.  In  addition,  this  system  offers 
access  to  the  public  that  is  equivalent  in 
numbers  to  current  use.  In  doing  so,  the 
parks  would  be  accessible  to  a  larger 
population  of  young,  elderly,  and 
disabled  visitors. 

Economic  Impacts  on  Local 
Communities 

It  has  been  found  that  snowmobile 
use  as  currently  constituted,  and  as 
evaluated  in  the  range  of  alternatives, 
adversely  impacts  and  impairs  park 
resources  and  values.  Therefore,  the  use 
must  be  discontinued  in  order  to  meet 
the  primary  mandates,  regulations  and 
policies  of  the  national  park  service. 
This  has  clear  economic  impacts  on  all 
the  local,  gateway  communities, 
permittees  and  concessions  that  are 
highly  dependent  upon  winter 
snowmobile  use  in  the  parks.  However, 
the  greatest  impact  on  these 
communities  would  be  closing  the  parks 
to  winter  motorized  access  entirely. 
Alternative  G  offers  an  opportunity  for 
the  same  level  of  access  that  currently 
exists,  while  improving  opportunities 
for  people  who  cannot  or  choose  not  to 
ride  snowmobiles.  It  is  found  that  the 
cessation  in  the  future  of  plowing  a 
portion  of  the  southern  route  into  YNP, 
in  addition  to  improving  safety,  would 
create  additional  opportunities  for 
people  to  enjoy  a  destination  winter 
area  (Flagg  Ranch)  using  oversnow 
transport. 


Due  to  economic  impacts  (as 
disclosed  in  the  FEIS).  measures  are 
incorporated  into  the  implementation 
features  of  alternative  G  to  allow 
communities,  permittees  and 
concessioners  time  to  adapt. 
Considering  the  economic  impacts, 
three  years  are  to  be  allowed  for 
conversion  to  an  NPS  managed 
snowcoach  system,  and  existing 
concession  contracts  will  be  honored 
until  they  expire.  During  the  first  year, 
snowmobile  use  will  be  continue  under 
existing  regulations.  During  the  second 
year  of  implementation,  snowmobile 
use  will  be  subject  to  daily  limits  based 
on  historic  peak  day  use,  to  avoid  the 
occurrence  of  days  with  even  higher  use 
than  in  the  past.  Then,  one  more  year 
of  snowmobile  use,  at  approximately 
50%  of  current  levels,  will  be  allowed. 
This  affords  snowmobile  operators  three 
years  to  take  advantage-of  existing 
technology  for  snowcoaches,  to  realize 
the  investment  they  presently  have  in 
snowmobiles,  and  to  market  new 
opportunities.  NPS  will  produce  an 
implementation  plan  as  soon  as  possible 
to  develop  the  details  of  snowcoach 
transport  in  the  parks.  This  plan  will  be 
developed  in  coordination  with  gateway 
commiuiities,  concessioners  and 
permittees  in  order  to  insure  successful 
implementation  of  the  alternative.  NPS 
will  also  work  with  these  entities  to 
develop  and  implement  a  new 
marketing  strategy  for  winter  recreation 
in  the  parks. 

Additional  measures  will  be  used  to 
reduce  impacts  to  the  degree  possible 
during  the  interim  period.  This 
mitigation  includes,  but  is  not  limited 
to.  the  following  measures  (see  also  the 
actions  and  mitigation  sections  of  the 
decision,  above). 

During  the  interim  period, 
snowmobile  and  snowplane  use  will  be 
monitored  and  managed  in  a  manner 
that  prevents  or  mitigates  local  impacts 
to  the  greatest  extent  practicable: 

Ranger  patrols  will  be  increased  to 
facilitate  monitoring  as  well  as  detection 
and  on-the-spot  handling  of  impacts 
particularly  for  wildlife  distiirbance. 

Park  concessions  will  be  required  to 
mitigate  impacts  on  air  quality  by 
selling  only  bio-fuels  and  synthetic 
lubes  inside  the  park; 

Snowmobile  tour  guides  shall  receive 
additional  training  in  appropriate 
methods  of  avoiding  wildlife 
disturbance,  and  park  personnel  will 
assertively  provide  similar  information 
to  all  other  users.  Prohibit  late  night 
oversnow  travel. 

In  the  third  year  of  the  phase-in 
period,  all  recreation  snowmobile  users 
in  YNP  must  be  accompanied  by  a 
permitted  guide  and  travel  in  groups  of 
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no  more  than  11  (including  the  guide). 
The  superintendent  will  be  authorized 
to  also  require  groups  and  guides  in 
GTNP  and  the  Parkway. 

A  phase-in  period  of  three  years  is 
necessary-  to  allow  the  creation  and 
implementation  of  a  functional  mass 
transit  system  using  snowcoaches. 

.Kfeasures  Taken  To  Avoid 
Environmental  Harm 

The  focus  of  the  EIS  analysis  is  to 
improve  environmental  conditions 
relative  to  those  which  exist  due  to 
current  use  and  management. 
Alternative  G  best  improves 
environmental  conditions,  as 
demonstrated  in  the  FEIS  and  this 
decision  rationale  Therefore,  the 
features  of  selected  alternative  G  and  the 
mitigation  that  applies  with  this 
decision  are  construed  as  measures 
taken  to  avoid  environmental  harm,  if 
future  monitoring,  as  provided  in  this 
decision,  indicates  that  impacts  are  too 
great  to  sustain  additional  use.  or  that 
impairment  occurs,  it  will  be 
appropriate  to  implement  further 
management  changes.  Monitoring  plans 
will  describe  standards  or  thresholds  of 
impact,  and  management  actions  that 
will  be  taken  if  standards  are  not  met. 
See  the  monitoring  section  of  the 
decision,  above. 

Public  Involvement 

Scoping 

The  NTS  accepted  public  scoping 
comments  from  April  14  to  luly  18, 
1998  Scoping  brochures  were  mailed  to 
about  fi.OOO  interested  parties,  and  12 
public  meetings  were  held  throughout 
the  GYA  and  in  Idaho.  Montana,  and 
Wyoming.  In  addition  to  local  area  and 
regional  meetings,  the  N'PS  held  four 
national  meetings  in  Salt  Lake  tatv. 
Denver.  Minneapolis,  and  Washington 
D.C.  About  2.000  comment  letters  were 
received  (about  1.200  of  these  were  form 
letters),  from  which  about  15,000 
discrete  comments  were  obtained 
Scoping  respondents  included 
businesses;  private  and  nonprofit 
organizations;  local,  state  and  federal 
agencies:  and  the  public  at  large. 
Comments  were  received  from  46  states 
and  several  foreign  countries. 

Summary  of  Public  Scoping  Comment 

Comments  received  during  scoping 
cover  a  full  range  of  topics  including 
issues,  concerns,  analysis  questions, 
procedural  questions,  general  opinions, 
and  requests.  Comments  were  sorted 
into  the  categories  shown  in  Table  2. 
pages  22-24  in  the  FEIS 

The  NTS  addressed  all  comments 
received  in  one  of  two  ways:  (1)  Either 
thev  were  analyzed  in  detail  through  the 


development  of  an  alternative  or  as  a 
possible  impact  of  winter  use:  or  (2) 
thev  were  not  analyzed  further  based  on 
the  rationale  presented  in  FEIS  Volume 
II.  Appendix  A.  The  NPS  classified 
comments  as  major  issues  or  concerns  to 
be  analyzed  in  detail  based  on  relevance 
to  the  decision  to  be  made.  The 
following  section.  Major  Issues, 
describes  in  greater  detail  those 
comment  categories  considered 
relevant.  Issues  or  Concerns  Not 
Addressed  in  the  Plans/EIS  describes 
specific  types  of  comments  not  carried 
forw.ird  for  in-depth  analysis,  and  the 
rationale  for  their  dismissal. 

Major  Issues 

This  section  summarizes  the  major 
issues  that  rt.'late  to  the  purpose  and 
need  for  action  for  the  future  of  winter 
use  in  the  three  NPS  units.  These  issues 
parallel  the  existing  conditions 
identified  in  the  FEIS  in  the  purpose 
and  need  for  action.  While  common 
concerns  exist  among  the  issues,  they 
are  categorized  for  purposes  of  analysis 
and  alternative  formulation.  Because  the 
decision  regarding  the  future  of  winter 
use  in  the  GYA  is  largely  programmatic, 
relevant  issues  are  those  that  bear  on;  (1) 
Winter  programs  that  might  be 
necessary  to  address  existing 
circumstances  and  achieve  desired 
conditions;  and  (2)  the  effects  of  those 
programs.  An  issue  is  defined  as  a  point 
of  contention  about  the  specific  possible 
environmental  effect  of  a  specific 
management  action  or  program. 
Generally,  comments  on  the  DEIS  about 
the  details  of  implementing  a  program 
are  not  considered  major  issues. 
Implementation  details  will  be 
important  during  future  site-specific 
analyses  under  the  new  plan. 

.Another  opportunity  for  public 
involvement  is  the  ability  to  comment 
on  the  DEIS.  No  new  major  issues  were 
identified  as  a  result  of  public 
comments  on  the  DEIS.  FEIS  Volume  III 
contains  the  analysis  of  public 
comments  on  the  DEIS,  and  responses  to 
the  comments.  Major  issues  are 
described  below. 

Visitor  Use  and  Access 

Various  user  groups  contend  that  the 
national  parks  offer  either  too  much  or 
not  enough  of  various  types  of  use. 
Some  people  are  concerned  that  the 
parks  do  not  offer  an  adequate  range  of 
winter  experiences  and  will  not  be  able 
to  respond  to  future  winter  recreation 
demand.  Others  suggested  that  winter 
e.xperiences  should  include 
dogsledding,  off-road  motorized  play 
areas,  and  increases  in  both  groomed 
motorized  and  nonmotorized  trails. 
Other  people  voiced  concerns  about  too 


much  winter  use,  suggesting  that  YNP 
should  be  closed  in  part  or  altogether, 
for  the  winter  season.  Because  of  the 
amount  of  use  relative  to  the  available 
facilities,  both  ski  and  snowmobile  use 
sometimes  occurs  on  the  same  groomed 
surface.  This  adds  to  the  perception  of 
too  much  use,  and  leads  to  other  issues 
relating  to  visitor  experience  and  safety. 
Many  people  contend  that  motorized 
use  has  greatly  affected  opportunities 
for  nonmotorized  use  in  the 
surrounding  GYA.  displacing  cross- 
country skiing  and  other  nonmotorized 
recreation  to  the  parks.  Another  aspect 
of  the  issue  relates  to  the  affordability  of 
winter  access,  and  access  for  disabled, 
and  old  and  young  visitors.  Some  argue 
for  increased  availability  of  motorized 
access  (via  snowmobile  in  particular)  to 
serve  these  access  needs.  Another  issue 
is  the  high  cost  of  winter  access  to  the 
parks. 

Visitor  Experience 

Expectations  for  quality  winter 
recreation  experiences  are  different  for 
different  user  groups.  This  raises 
contention  between  groups  for  which 
quiet,  solitude,  and  clean  air  needs 
conflict  with  the  impacts  of 
snowmobiles,  especially  when  facilities 
for  these  different  groups  are  in  close 
proximity  to  each  other,  Nonmotorized 
users  are  easily  affected  or  displaced  by 
the  sight,  sound,  and  odor  of 
snowmobiles.  While  skiing  generally 
does  not  affect  the  quality  of  the 
snowmobiling  experience,  there  are 
safety  issues  associated  with  slower 
traffic  on  groomed  surfaces  used  by 
higher  speed  vehicles.  In  addition  the 
quality  of  the  visitor  experience  can  be 
affected  by  the  number  of  available 
support  facilities  (such  as  parking  lots 
or  rest  rooms),  the  extent  to  which 
facilities  are  crowded,  and  the 
availability  of  information. 

Human  Health  and  Safety 

Four  primary  health  and  safety  issues 
were  identified  regarding  winter  visitor 
use: 

•  The  effect  of  motorized  vehicular 
emissions  and  noise  on  employees  who 
are  required  to  travel  or  work  in  areas 
with  high  traffic  levels.  Visitors  may  be 
subjected  to  some  of  the  same  impacts. 

•  Speed  limits  and  the  frequency  of 
motor  vehicle  accidents  and  fatalities, 
and  the  number  of  nighttime  collisions 
involving  wildlife  that  often  result  in 
severe  injury  or  fatality  to  both  animals 
and  people. 

•  Avalanche  hazards. 

•  Safety  risks  where  different  modes 
of  winter  transport  are  co-located  or  in 
close  proximity.  Uke  the  COST  where 
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wheeled-vehicles  and  snowmobiles 
share  the  highway  right-of-way. 

Social  and  Economic  Issues 

Many  comments  reflected  the  effect  of 
changes  in  parks  management  actions 
on  local  communities.  Local  businesses 
provide  services  to  visitors  near  both 
parks,  and  many  local  economies  rely, 
in  part,  on  revenues  from  parks  visitors 
in  the  winter.  Concern  was  voiced  that 
eliminating  oversnow  travel  and 
snowmobiles  in  particular  or  closing  an 
entrance  to  a  park  during  the  winter 
could  have  a  detrimental  effect  on  local 
economies.  Other  commenters  stated 
that  concern  for  parks'  resources  should 
be  elevated  above  economics. 

Natural  Resources 

Impacts  of  winter  use  on  natural 
resources  revolve  around  three  major 
issues. 

•  The  impact  of  groomed  surfaces  and 
their  use  on  wildlife:  Over  the  last 
several  years,  bison  have  been  removed 
from  the  population  because  they  have 
migrated  from  YNP  to  state  and  private 
lands  during  the  winter.  Some  people 
commented  on  the  effect  that 
backcountry  skiing  might  have  on 
wildlife,  particularly  the  displacement 
of  large  ungulates  from  important  winter 
range. 

•  Air  quality:  The  effect  of 
snowmobile  emissions  on  air  quality 
was  identified  as  a  concern  with  respect 
to  health,  natural  resources,  and 
aesthetic  and  wilderness  values.  For 
example,  on  high  snowmobile  use  days 
in  YNP,  the  visual  evidence  and  odor  of 
snowmobile  exhaust  is  apparent  in 
some  areas.  The  effect  of  hydrocarbons, 
carbon  monoxide,  and  particulate 
matter  emitted  by  snowmobiles  on 
water  quality  was  also  a  concern. 

•  Oversnow  vehicle  soimd:  The 
sound  levels  of  snowmobiles  and 
snowcoaches  were  raised  as  issues  with 
regard  to  aesthetics  and  wilderness 
values.  For  example,  on  some  days  it  is 
difficult  for  most  visitors  to  travel  to  an 
area  in  YNP  where  snowmachines 
cannot  be  heard.  For  this  reason  some 
people  question  whether  the  use  of 
snowmobiles  and  snowcoaches  is 
appropriate  in  the  national  parks.  Other 
people  state  that  the  soimd  of 
snowmachines  has  no  impact  on  their 
ability  to  enjoy  the  parks. 

Issues  or  Concerns  Not  Addressed  in 
the  Plans/EIS 

Scoping  issues  and  concerns  that 
were  not  addressed  in  the  EIS  are  listed 
below.  The  rationale  for  their  dismissal 
may  be  foimd  in  the  FEIS  on  pages  26- 
28.  Essentially  the  reason  for  dismissal 
is  that  the  issue  is  being  dealt  with  in 


another  analysis,  is  beyond  the  scope  of 
the  purpose  and  need  for  action,  or  is  a 
matter  that  is  governed  by  procedural 
laws  (like  the  National  Environmental 
Pohcy  Act— NEPA), 

•  Privatization 

•  Simuner/Winter  Use  Comparisons 

•  Wildlife  Carrying  Capacities 

•  Land  Use 

•  Economic  Effects:  Costs 

•  EIS  Process 

•  Cooperating  Agencies 

•  NEPA  and  NPS  Policy 

•  Scientific  Methods  and  Data 

Federal  Register  Notices 

A  notice  of  intent  to  prepare  an  EIS 
was  published  in  the  Federal  Register 
on  April  15,  1998,  officially  beginning 
the  scoping  process,  A  notice  of 
availability  for  the  Winter  Use  Plan  cind 
Draft  Environmental  Impact  Statement 
(EIS)  for  Yellowstone  and  Grand  Teton 
National  Parks  and  the  John  D, 
Rockefeller  Jr, ,  Memorial  Parkway 
appeared  in  the  Federal  Register, 
August  15,  1999.  The  notice  indicated 
that  the  public  comment  due  date  was 
November  15.  The  comment  period  was 
extended  twice,  once  to  December  1, 
1999,  and  again  to  December  15,  1999. 
Notices  of  these  deadline  extensions 
were  published  in  the  Federal  Register. 
The  notice  of  availability  for  the  FEIS 
was  published  on  October  20,  2000. 

Distribution  of  the  Draft  Environmental 
Impact  Statement 

In  August  1999,  postcards  were 
mailed  to  6000  persons  notifying  them 
of  the  impending  release  of  the  DEIS. 
Approximately  4,000  draft  documents 
and  siunmaries  were  mailed  to 
interested  parties  during  September 
1999.  In  addition,  documents  were 
mailed  to  agencies,  businesses, 
organizations,  and  public  officials  who 
had  either  requested  the  document  or 
were  generally  interested  in  the 
management  of  winter  use  in  the  parks. 

Public  Meetings/Hearings 

Sixteen  public  meetings  using  an 
open  house  format  were  held  early  in 
the  scoping  period  ranging  from  April 
through  July  of  1998.  Meetings  were 
held  in  each  of  the  five  gateway 
communities  to  the  three  park  imits. 
Other  meetings  were  held  within  the 
region  at  Dubois  and  Casper,  Wyoming, 
Billings  and  Bozeman,  Montana,  and 
Boise,  Ashton  and  Pocatello,  Idaho. 
Meetings  outside  the  region  were  held  at 
Denver,  Colorado,  Minneapolis, 
Miimesota,  Salt  Lake  City,  Utah,  and 
Washington,  D.C.  Public  hearings  to 
solicit  public  comment  on  the  DEIS 
were  held  during  the  month  of  October 
1999  in  the  following  cities:  Idaho  Falls, 


Idaho;  West  Yellowstone  and 
Livingston,  Montana;  Cody  and  Jackson, 
Wyoming:  and  Denver,  Colorado.  The 
proceedings  of  each  hearing  were 
transcribed  and  entered  into  the  record. 
An  average  of  45  persons  spoke  at  each 
hearing. 

Comments  on  the  Draft  Environmental 
Impact  Statement 

Over  48,600  pieces  of  correspondence 
were  received  in  response  to  the  DEIS.  . 
Correspondence  consisted  of  individual 
letters,  form  letters,  e-mails,  telephone 
calls,  and  hearing  presentations.  This 
body  of  comment  is  summarized, 
categorized,  indexed  and  responded  to 
in  Volume  III  (parts  one,  two.  and  three] 
of  the  FEIS.  Part  one  includes  the 
summary,  individual  letters  and  specific 
responses  to  the  contents  of  the  letters. 
Part  two  includes  the  variety  of  form 
letters  received  (separate  letters  having 
the  same  content)  and  specific 
responses  to  their  content.  Part  three 
contains  the  results  of  compiling  all 
comments  from  all  sources,  categorizing 
and  summarizing  them,  and  then 
providing  a  response  to  each.  This 
approach  was  considered  necessary 
owing  to  the  extreme  volume  of  public 
comments  on  the  DEIS.  Following  is  a 
brief  analysis  of  recurrent  themes  in  the 
body  of  comment,  and  how  NPS 
responds  to  them. 

Many  commenters  expressed 
consternation  about  the  lack  of  a  "no 
snownmobiling"  alternative  in  the  DEIS, 
and  suggested  that  impact  descriptions 
and  data  to  support  the  EIS  and  the 
preferred  alternative  were  not  detailed 
enough,  NPS  responds  first,  that  a  "no 
snowmobiling"  alternative  was 
provided  in  the  DEIS — alternative  G. 
Secondly,  in  some  cases  the  NPS  has 
added  information  to  support  the 
analysis  of  impacts  in  the  FEIS. 
Additionally,  NPS  is  engaged  in 
programmatic  planning,  rather  than 
project-specific  planning;  therefore 
analysis  and  data  collection  have  been 
conducted  on  a  reconnaissance  level. 
Further,  where  data  is  lacking  or 
unavailable  even  at  that  level,  CEQ 
regulations  provide  for  the  decision 
process  to  continue  based  on  best 
available  data  and  professional 
application  of  credible  methods. 

Many  people  stated  they  could  not 
support  any  of  the  DEIS  alternative 
"mixes."  A  large  number  of  comments 
levied  criticism  on  the  preferred 
alternative — to  the  point  that 
constructive  comments  on  the  other 
alternatives  were  greatly  lacking.  Three 
additional  "jJtematives"  were 
proposed:  Revised  Alternative  E  (in 
various  forms  provided  by  cooperating 
agencies  and  the  Blue  Ribbon  Coalition). 
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the  Citizens'  Solution  (provided  by  a 
con.sortium  of  conservation  groups),  and 
the  Natural  Regulation  Alternative 
(provided  by  The  Fund  for  Animals).'" 
All  such  comments  were  read  as  the 
decisions  that  people  would  like  to  see 
the  MPS  make,  based  upon  their 
opinions  about  impacts  and  their 
interpretations  about  laws. 

The  bodv  of  comment  included  little 
substantive  information  bevond  that 
^  disclosed  in  the  DEIS,  and  did  not 
demonstrate  that  an  alternative  (feature) 
did  not  belong  in  the  range  of  choices 
available  for  the  decision-maker  Given 
the  ability  of  a  decision-maker  to  mix 
features  from  the  FEIS  range  of 
alternatives,  much  of  the  criticism  in  the 
public  comment  does  not  apply  to  the 
analysis.  Regarding  the  great  amount  of 
comment  on  the  preferred  alternative, 
and  perceived  lack  of  justification  for  it, 
the  NPS  responds  by  saying  that  such 
criticism  is  more  appropriatelv  applied 
to  the  decision.  In  fact,  the  NPS  changed 
the  preferred  alternative  between  draft 
and  final  EIS  whereupon  most  of  these 
comments  no  longer  apply. 

Some  commenters  said  that  the 
desired  conditions  or  objectives  were 
too  general,  and  that  there  is  no 
demonstrated  need  for  management 
change  In  effect,  such  comments 
missed  the  real  issues  that  are  conveyed 
by  statements  of  existing  conditions. 
The  NPS  responds  by  explaining  that 
the  EIS  is  programmatic,  leading  to  a 
plan,  which  is  general  in  nature.  In 
addition  issues  regarding  resource 
impacts,  health  and  safety,  and  visitor 
experience  are  documented  sufficientlv 
bv  the  NPS  to  indicate  the  need  for 
major  management  changes  supported 
bv  a  new  plan. 

Given  tne  scope  of  analysis,  the  NPS 
developed  alternatives  (alternative 
plans)  as  possible  ways  to  proceed  from 
the  current  condition  toward  the  desired 
condition.  The  NPS  maintains  that 
public  access  during  the  winter  is  an 
appropriate  objective  to  be  achieved. 
Accommodating  a  variety  of  recreational 
uses  is  also  valid.  In  each  case,  activities 
must  be  evaluated  in  terms  of  impacts 
on  parks'  resources  and  values,  health 
and  safety,  and  visitor  enjoyment. 
Alternatives  that  vary  the  location, 
amount  and  proximity  of  uses  are 
needed  to  assess  the  relative  impact  or 


'"  Most  features  of  Revised  Alternative  E  and  Thi- 
Citizens'  Solution  were  covered  within  the  UEIS 
range  of  alternatives.  Certain  features  were  either 
considered  to  be  implementation  details  or  outside 
the  scope  of  analysis  The  Natural  Regulation 
.Mternative,  bv  advocating  no  motorized  access  or 
groomed  routes,  was  considered  outside  the  scope 
of  analysis — although  some  alternatives  close 
sections  of  the  parks  to  motorized  use.  and  adaptive 
management  could  conceivably  result  in  other 
sections  being  closed  over  time. 


change  from  the  current  condition.  The 
EIS  expresses  impacts  or  changes  in 
terms  that  allow  people  to  understand 
how  each  alternative  satisfies  the 
purpose  and  need  for  action.  It  is 
unreasonable  to  expect  that  all 
alternatives  would  address  all  aspects  of 
the  purpose  and  need  equally,  or  that  all 
alternatives  worthy  of  consideration 
would  have  no  impacts.  In  the  final 
analvsis,  the  NPS  concludes  that  the 
purpose  and  need  for  action  articulated 
in  the  EIS  is  appropriate,  and  that  the 
range  of  alternatives  considered  in 
detail  is  adequate.  See  Comparison  of 
Alternatives  at  the  end  of  this  decision 
document. 

Public  Response  to  the  FEIS 

The  FEIS  was  published  and  available 
to  the  public  in  hardcopy  and  on  the 
internet  on  October  10.  2000. 
Summaries  of  the  FEIS  were  mailed  to 
about  4t).30()  interested  parties,  and 
about  400  (opies  of  the  FEIS  were 
mailed  at  that  time.  The  public  was  able 
to  provide  comments  up  until  October 
31   Due  to  the  potential  public 
controversv  of  the  selection  of 
alternative  G  as  the  preferred  alternative 
in  the  FEIS.  the  former  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks  agreed  to  solicit  public  comment 
on  that  document.  About  10,970 
comment  documents  were  received, 
including  letters,  e-mails,  and  postcards. 
Comments  were  read  and  evaluated 
regarding  their  content.  A  comment 
summarv  is  attached  to  this  decision 
(Attachment  B).  Cienerally.  there  were 
more  respondents  favoring  elimination 
of  snowmobiles  from  the  parks  than 
those  who  support  continued 
snowmobiling.  State  and  local 
governments  and  most  business 
interests  who  responded  favor 
continued  snowmobiling. 

Consultation 

CooptTuting  Agencies 

The  details  of  cooperation  with  other 
agencies  are  provided  on  pages  16-17 
and  Appendix  A  of  the  FEIS.  In 
summary.  State  and  county 
governments  surrounding  the  GYA 
requested  and  were  granted  cooperating 
agencv  status  (40  CFR  1501.6)  in 
December  1997  and  January  1998.  The 
NPS  requested  that  the  US  Forest 
Service  become  a  cooperating  agency 
because  of  possible  impacts  on 
surrounding  national  forests  from 
changes  in  the  parks'  winter  use 
management;  and  the  USES  acceded. 
Agreements  were  developed  to  assign 
formal  roles  in  the  EIS  process  and 
establish  expectations.  The  NPS  held  its 
first  meeting  with  the  cooperating 


agencies  on  February  13,  1998. 
Appendix  A  in  the  FEIS  (Volume  II) 
further  discusses  coordination  with 
cooperating  agencies. 

Through  the  EIS  process,  NPS  made  it 
clear  that  veto  or  decision-making 
power  does  not  accompany  cooperating 
agency  status.  As  the  lead  agency 
charged  with  carrying  out  the  NEPA 
process  under  Sec.  102(2){c)  of  NEPA, 
the  NPS  retains  sole  decision-making 
authority  over  the  EIS  and  its  process. 

There  were  a  number  of  comments  on 
the  DEIS  relating  to  the  designation  of 
cooperating  agencies.  Many  people 
objected  to  the  inclusion  of  the  counties 
in  particular,  feeling  that  their 
involvement  biased  the  decision-making 
process  and  the  EIS;  others  felt  that  the 
NPS  did  not  involve  or  listen  to  the 
cooperating  agencies.  Most  cooperators 
stated  that  there  was  insufficient  time  or 
information  to  provide  adequate  input 
to  the  NPS,  and  that  the  NPS  had  not 
met  the  terms  of  the  signed  memoranda 
of  agreement.  Conversely,  many  of  the 
cooperating  agencies  commented  that 
they  had  provided  good  information 
that  the  NPS  did  not  consider  or 
incorporate.  A  table  that  illustrates  the 
extent  to  which  the  NPS  interacted  with 
cooperating  agencies  is  contained  in 
Appendix  A  of  the  FEIS. 

The  NPS  believes  that  much  of  the 
criticism  from  cooperating  agencies 
stems  from  the  time  frame  for  producing 
this  EIS.  which  is  noted  in  the 
cooperating  agreements,  a  lack  of 
experience,  and  a  fundamentally 
different  perspective  on  the  issues.  Few 
federal  agencies  have  experience 
dealing  with  such  a  large  number  of 
cooperating  agencies  on  a  single  NEPA 
project.  With  the  exception  of  the  USES 
and  the  State  of  Montana,  few  of  the 
cooperating  agencies  have  experience 
producing  environmental  impact 
statements,  and  the  analyses  necessary 
in  their  areas  of  special  expertise.-"  '^' 
NPS  believes  it  met  all  of  its 
responsibilities  under  the  cooperating 
agreements  to  the  best  of  its  ability 
under  the  highly  constraining  time 
frame. 

American  Indian  Tribes 

The  details  of  consultation  with 
American  Indian  Tribes  are  provided  in 
the  FEIS  on  pages  18-20.  To  summarize: 
NPS  is  committed  to  recognizing  the 
past  and  present  existence  of  American 
Indians  in  the  region,  and  the  traces  of 
their  use  as  an  important  part  of  the 


-"  The  CEQ  definition  of  special  expertise  is; 
siatuton'  responsibility,  agency  mission,  or  related 
program  experience."  (40  CFR  1508.26) 

-'  Montana  has  a  state  law  governing 
environmental  policy:  Montane  Environmental 
Policy  Act. 


cultural  environment  to  be  preserved 
and  interpreted,  NPS  initiated 
consultation  along  with  scoping  in  May 
1998  in  accordance  with  the 
Presidential  Memorandimi  of  April  29, 
1994,  "  Government- to-Govemment 
Relations  with  Native  American  Tribal 
Governments"  and  in  compliance  with 
a  variety  of  laws,  federal  regulations, 
and  agency  management  policies  and 
directives.  Eight  tribes  were  identified 
as  being  traditionally  affiliated  with  the 
GYA. 

By  April  1999,  an  additional  13 
contemporary  tribes  had  been 
recognized  by  YNP  and  GTNP  as 
traditionally  affiliated  with  the  GYA. 
The  NPS  notified  the  21  affiliated  tribes 
of  an  affiliated  tribed  consultation 
meeting  to  be  held  at  'YNP  on  May  20, 
at  which  the  Plans/EIS  would  be  one  of 
the  planning  projects  and  issues 
discussed.  On  April  23,  NPS  faxed 
invitation  letters  to  the  tribal 
consultation  meeting,  and  four  days 
later  the  NPS  mailed  copies  of  the  draft 
alternatives  to  each  tribe.  During  the 
week  of  May  3,  the  NPS  made  follow- 
up  telephone  calls  to  each  of  the  tribes, 
to  confirm  receipt  of  the  draft 
alternatives  and  encourage  participation 
in  the  affiliated  tribal  consultation 
meeting  on  May  20. 

At  that  meeting,  tribal  representatives 
voiced  concerns  that  oversnow 
motorized  vehicles,  the  grooming  of 
road  and  trail  surfaces,  and  the 
movement  of  people  would  negatively 
impact  'YNP's  bison  population.  The 
affiliated  tribes  received  copies  of  the 
DEIS  for  review  and  comment  in  mid- 
September  1999,  and  were  notified  of 
six  public  hearings  on  the  draft  plans  in 
late-September  1999.  On  October  6, 
1999.  members  of  the  Assiniboine  and 
Sioux  (Fort  Peck).  Cheyerme  River 
Sioux,  Confederated  Salish  and 
Kootenai.  Crow,  Lac  Courte  Oreilles, 
Nez  Perce,  Rosebud  Sioux,  the 
Wirmebago  Tribe  of  Nebraska,  and 
organizations  met  with  Yellowstone  and 
Grand  Teton  staff  to  discuss  the  Winter 
Use  Plans  as  part  of  fall  1999 
govemment-to-govemment  tribal 
consultation  meetings. 

The  NPS  will  continue  to  consult 
with  representatives  of  affiliated  tribes 
as  actions  resulting  from  this  plan  are 
implemented.  The  goal  of  considtation 
is  to  insure  that  the  affiliated  triUes' 
interests  and  concerns  are  adequately 
addressed,  as  well  as  to  develop  and 
accomplish  future  programs  in  a  way 
that  respects  the  beliefs,  traditions,  and 
other  cultural  values  of  the  American 
Indian  tribes  who  have  ancestral  ties  to 
the  area. 


State  Historic  Preservation  Offices 

In  October  1995,  a  programmatic 
agreement  was  developed  among  the 
National  Conference  of  State  Historic 
Preservation  Offices  (SHPO).  the 
Advisory  Council  on  Historic 
Preservation  (Council)  and  the  NPS.  In 
accordance  with  the  agreement  and 
pursuant  to  Section  106  of  the  National 
Historic  Preservation  Act  (16  U.S.C. 
470(f)),  consultation  with  the  Wyoming, 
Montana,  and  Idaho  SHPOs  and  the 
Council  was  initiated  in  May  1998.  The 
NPS  sent  copies  of  the  scoping  brochure 
(May  1998)  and  the  draft  preliminary 
winter  use  alternatives  (December  1998) 
to  the  SHPOs  and  the  Council.  In 
accordance  with  their  request,  the  NPS 
continued  to  consult  with  the  Wyoming, 
Montana,  and  Idaho  SHPOs  and  the 
Council  regarding  actions  described  in 
the  Winter  Use  Plans/EIS  that  may  affect 
cultiu-al  resoiirces  (FEIS  Appendix  E). 
The  NPS  mailed  copies  of  the  Draft  EIS 
to  each  SHPO  and  the  Council  for 
review  and  comment.  Before  completion 
of  the  FEIS.  the  NPS  contacted  the 
SHPOs  of  all  three  states  directly,  and 
all  offices  stated  that  they  had  no 
comments  on  the  DEIS  and  saw  no  need 
for  further  consultation, 

U.S.  Fish  and  Wildlife  Service 

The  settlement  agreement  under 
which  the  winter  use  plan  and  EIS  were 
produced  also  required  the  NPS  to 
prepare  a  biological  assessment  (BA) 
and  request  formal  consultation  with 
the  USFWS  pursuant  to  section  7(a)(2) 
of  the  ESA,  16  U.S.C.  1536(a)(2)  and  its 
implementing  regulations.  To  comply, 
on  February  16,  2000  the  NPS  requested 
from  the  USFWS  an  updated  list  of  all 
federally  protected  threatened, 
endangered,  proposed,  or  candidate 
species  that  might  occur  in  the  affected 
area  (FEIS  Appendix  D).  Because  winter 
use  is  highly  controversial,  and  the  NPS 
was  aware  of  the  poten^al  for 
considerable  post-draft  changes,  it 
elected  not  to  initiate  consultation  at  the 
time  the  DEIS  was  issued.  Instead,  a  BA 
was  prepared  for  the  FEIS  preferred 
alternative,  and  subsequently  submitted 
to  USFWS  on  July  5,  2000,22' On  October 
25,  2000.  USFWS  provided  a  letter 
concurring  with  NPS'  determination  in 
the  biological  assessment  that 
implementation  of  the  winter  use  plans 
as  proposed  is  not  likely  to  affect 
threatened  or  endangered  species  or 
migratory  birds  in  the  action  area.  The 
letter  notes  the  coordination  between 


NPS  and  USPS  dwough  the  Greater 
Yellowstone  Coordinating  Committee 
which  resulted  in  a  commitment  to 
monitor  possible  but  unanticipated 
impacts  on  grizzly  bears  as  a  result  of 
the  action. 

Alternatives  Considered 
Alternative  Development 

Alternative  development  is  described 
in  detail  on  pages  31-32  and  in 
Appendix  A  of  the  FEIS.  The 
alternatives  for  the  Winter  Use  Plans 
and  Environmental  Impact  Statement 
for  Yellowstone  National  Park  (YNP), 
Grand  Teton  National  Park  (GTNP)  and 
the  John  D.  Rockefeller,  Jr.,  Memorial 
Parkway  (the  Parkway)  were  formulated 
in  response  to  the  major  issues  and 
concerns  raised  through  public  and 
internal  scoping.  In  addition  to  the 
scoping  process,  the  National  Park 
Service  (NTS)  and  the  cooperating 
agencies  met  in  Idaho  Falls,  Idaho,  for 
3  days  during  October  1998  to  formulate 
initial  concepts  for  alternatives.  Later, 
similar  workshops  were  conducted  with 
the  staffs  in  both  parks.  For  a  complete 
discussion  of  the  concepts  generated 
during  the  workshops  see  FEIS 
Appendix  A. 

The  NPS  planning  team  evaluated  the 
concepts  in  terms  of  their 
responsiveness  to  the  major  issues  and 
concerns,  the  decision  to  be  made,  and 
the  purpose  and  need  for  the  Winter  Use 
Plans.  The  concepts  were  also  evaluated 
against  their  adherence  to  current  law, 
park  management  guidelines,  and  NPS 
mandates  and  policies.  Lastly,  each 
concept  was  evaluated  for  its  economic 
and  technical  feasibility.  The  concepts 
that  best  met  the  above  criteria  were 
packaged  into  the  range  of  alternatives 
discussed  below.  Each  alternative 
proposed  considers  a  different  means  of 
achieving  the  desired  condition  of  the 
parks  in  the  winter  while  minimizing 
impacts  to  park  resources. 

Scope  of  Analysis  in  the  FEIS 

The  scope  of  analysis  determines  the 
range  of  alternatives  to  be  considered. 
The  analysis  in  the  EIS  is  limited  to 
recreation  during  the  wintertime  (about 
December  15  through  March  15. 
aimually).  Geographically,  the  analysis 
is  limited  to  recreation  management 
within  the  boundaries  of  the  three 
national  park  units. 2'  Recreational  use 
considerations  and  supporting  facilities 


22  Actions  taken  in  accordance  with  Endangcrpd 
Species  Consultation  Handbook:  Procedures  for 
Conducting  Consultation  and  Conference  Activities 
under  Section  7  of  the  Endangered  Species  Act. 
March  1998. 


^^  As  a  matter  of  process  under  CEQ  regulations, 
the  impacts  of  park  management  that  are  known  or 
suspected  to  occur  at  other  times  and  places  must 
be  disclosed  in  the  EIS.  In  this  EIS.  economic 
impacts  outside  park  boundaries  are  disclosed  in 
the  socioeconomic  impacts  section.  Phvsical  and 
resource  effects  are  disclosed  in  the  sections  on 
adjacent  lands  and  cumulative  impacts. 
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are  limited  to  those  that  are  technically 
possible  at  the  present  time  or  are 
feasible  for  development  and 
implementation.  The  range  of 
alternatives  presents  options  ft)r 
motorized  and  nonmotorized  winter 
recreational  use  in  the  three  park  units 
considering  reasonably  expected 
technological  improvements  in 
emissions  and  sound  of  snowmachines 
One  alternative  evaluates  the  imparts  of 
current  winter  use  (per  the  settlement 
agreement  and  CEQ  regulations)   In  this 
instance,  "no  action"  is  interpreted  as 
current  management,  which  is 
appropriate  for  programmatic 
planning.-^ 

Alternatives 

Alternative  A  {No  Action) 

This  alternative  reflects  current  u,se 
and  management  practices  in  the  parks 
and  meets  the  requirement  for  including 
a  no  action  alternative  in  an  ELS.-' 
Alternative  A  is  a  baseline  for  analysis 
and  reflects  existing  conditions.  Other 
alternatives  are  intended  to  improve  the 
existing  condition  in  one  or  more  major 
issue  areas.  Issues  associated  with 
alternative  A  include  visitor  access 
difficulties,  visitor  experience  conflicts, 
unsafe  conditions,  and  resource 
impacts. 

Alternative  B 

This  alternative  provides  for  a 
moderate  range  of  affordable  and 
appropriate  winter  visitor  experiences. 
Key  changes  in  recreational 
opportunities  include:  Plowing  the  road 
from  West  Yellowstone  to  Old  Faithful 
to  allow  mass  transit  access  by  wheeled 
vehicles,  moving  the  COST  to  a  year- 
round  path  from  Moran  to  Flagg  Ranch, 
and  phasing  out  snowmobile  use  on 
Jackson  Lake.  Over  the  next  10  years,  an 
advisory  committee  would  make 
recommendations  on  phasing  and 
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-••  Manv  commenters  on  the  DEIS  stated  that  the 
'no  action'  altprnativi?  must  be  'no 
snowmobiling'  .  and  that  the  court  settlement 
showed  that  !o  be  the  appropriate  course  of  action 
The  park  senile's  interpretation  of  "no  action 
means  no  rhanj^e  in  general  management  direttioii 
from  the  present   The  settlement  agreeinent  did  iioi 
include  any  f  on(  essions  (n  .laims  b\  The  f-'und  for 
.•\nimdls,  nor  did  it  remove  anv  nptmns  within  the 
park  service  s  discretion  for  park  niaiiaRement  from 
the  range  of  alternatives  t.)  he  i  imsidered   In 
approving  the  settlement  agreement,  the  court 
asserted  that  a  (.omprehensive  winter  use  ELS  (in 
accordance  with  CEQ  regulations!  would  be 
written, 

-'CEQ  40  Most  .\sked  Questions,  question 
number  ^   Where  an  existing  program  is  being 
evaluated,    no  action'   is  "no  change  in 
management"  "No  action    may  be  thought  of  as 
continuing  with  the  present  course  of  action  until 
the  action  is  changed  C;EQ  stales  that  in  sui  h 
instances,    to  construct  an  alternative  based   in  no 
management  at  ail  would  be  a  u.seless  academic 
exercise  " 


implementing  sound  and  emission 
standards  for  air  quality  and  motor 
vehicle  sound  issues.  By  winter 
2008(2009,  strict  emission  and  sound 
requirements  would  be  required  by  all 
vehicles  entering  the  parks.  In  addition 
this  alternative  emphasizes  an  adaptive 
approach  to  park  resource  management, 
which  would  allow  the  results  of  new 
and  ongoing  research  and  monitoring  to 
be  incorporated  as  it  becomes  available. 
.Adaptive  management  increases  the 
Park  Service's  ability  to  solve  visitor 
access  and  experience  issues  and 
resource  issues  over  time.  Using  the 
criteria  stated  within  Executive  Order 
(EO)  11644  (as  amended)  and  its 
implementing  regulation  (36  CFR  2.18). 
monitoring  results  demonstrating 
disturbance  to  wildlife  or  damage  to 
park  resources  would  be  cause  to 
implement  actions  for  mitigating  these 
conditions  (for  example,  closure  to 
winter  visitor  use  or  trail  restrictions). 

Alternative  C 

This  alternative  provides  for 
maximum  winter  visitor  opportunities 
for  a  range  of  park  experiences,  with 
emphasis  on  motorized  recreation, 
while  mitigating  some  natural  resource 
impacts  and  safety  concerns.  Key 
changes  in  recreational  opportunities 
include:  plowing  the  road  from  West 
Yellowstone  to  Old  Faithful  to  allow 
access  bv  wheeled  vehicles,  providing  a 
widened  highway  corridor  to 
ai'.commodate  the  COST,  and  providing 
additional  groomed  trails  for  both 
motorized  and  nonmotorized  uses.  This 
alternative  directly  addresses  issues  that 
arose  during  scoping  about  potential 
impacts  of  management  change  on  local 
economies.  It  shows  how  the  range  of 
winter  opportunities  could  be 
preserved,  applying  mitigation 
primarily  in  the  areas  of  air  quality  and 
sound  impacts. 

Alternative  D 

This  alternative  emphasizes 
opportunities  for  visitor  access  to  the 
unique  winter  aspects  of  the  parks  (for 
example,  geysers,  geotherraal  areas, 
wildlife,  and  scenic  vistas),  and 
protection  of  those  qualities  and  natural 
resources  by  phasing  in  cleaner  and 
quieter  modes  of  travel.  It  focuses 
winter  visitor  activities  near  destination 
areas  and  gateway  communities.  Key 
changes  in  recreational  opportunities 
include:  eliminating  motorized 
oversnow  access  to  Yellowstone  through 
its  East  Entrance,  limiting  snowmobile 
use  in  Grand  Teton  and  the  Parkway  to 
the  CDST  and  the  Grassy  Lake  Road, 
eliminating  wheeled-vehicle  access 
from  Colter  Bay  to  Flagg  Ranch  to 
accommodate  oversnow  vehicles  on  the 


groomed  highway  surface,  and 
eliminating  snowmobile  use  on  Jackson 
Lake.  Emphasizing  uses  in  different 
areas  of  the  park  minimizes  conflicts 
between  nonmotorized  emd  motorized 
users,  and  addresses  issues  about  visitor 
access  and  experience.  Support  facilities 
would  have  minimal  amenities.  In  this 
alternative,  visitor  access  routes  and 
timing  would  be  modified  to  provide 
safer  conditions.  Over  time,  issues 
regarding  impacts  on  nattiral  resources 
would  be  addressed,  particularly  in 
Grand  Teton  and  on  the  east  side  of 
Yellowstone. 

Alternative  E 

This  alternative  emphasizes  the 
protection  of  wildlife  and  other  natxiral 
resources  while  allowing  park  visitors 
access  to  a  range  of  winter  recreation 
experiences.  It  uses  an  adaptive 
plaiming  approach  that  allows  the 
results  of  new  and  ongoing  research  and 
monitoring  to  be  incorporated.  Key 
changes  to  current  recreational 
opportunities  are:  eliminating  motorized 
oversnow  access  in  Grand  Teton  and  the 
Parkway  except  for  use  on  the  Grassy 
Lake  Road  and  north  of  Flagg  Ranch 
into  Yellowstone,  and  eliminating  all 
winter  motorized  use  on  Jackson  Lake. 

This  alternative  addresses  the  full 
range  of  winter  use  issues  in 
Yellowstone  over  time,  but  the  current 
condition  would  prevail  in  the  short 
term.  Using  the  criteria  stated  in  EO 
11644  (as  amended)  and  its 
implementing  regulation  (36  CFR  2.18), 
monitoring  results  demonstrating 
disturbance  to  wildlife  or  damage  to 
park  resources  would  be  cause  to 
implement  actions  for  mitigating  these 
conditions  (for  example,  closure  to 
snowmobile  use).  Alternative  E  calls  for 
instituting  an  advisory  committee  to 
make  recommendations  about  emission 
and  sound  standards.  Local,  county, 
state,  and  federal  agencies  as  well  as 
representatives  from  the  snowmobile 
industry  and  environmental  groups 
would  participate  on  this  committee.  In 
Grand  Teton  and  the  Parkway,  the  full 
range  of  issues  are  addressed  more 
immediately  by  limiting  oversnow 
motorized  use  to  the  north  end  of  the 
park,  thus  separating  uses  and 
eliminating  most  resource  and  visitor 
experience  conflicts  relating  to 
snovvonobile  use. 

Alternative  F 

Alternative  F  emphasizes  wildlife 
protection.  Key  changes  in  recreational 
opportunities  include:  eliminating  all 
winter  access  to  Yellowstone's  interior 
through  its  North  and  West  Entrances, 
eliminating  motorized  oversnow  access 
in  Grand  Teton  and  the  Parkway  except 


for  use  on  the  Grassy  Lake  Road  and 
north  of  Flagg  Ranch  into  Yellowstone, 
and  eliminating  all  venter  motorized 
use  on  Jackson  Lake.  For  YNP  this 
alternative  addresses  issues  regarding 
protection  of  wildlife  resources  by 
focusing  winter  visitor  activities  near 
scenic  areas  in  the  eastern  and  southern 
portions  of  YNP.  These  areas  are 
generally  outside  important  winter 
range  for  large  ungulate  wildlife  species. 
In  Grand  Teton  and  the  Parkway,  the 
full  range  of  issues  is  addressed  by 
limiting  oversnow  motorized  use  to  the 
north  end  of  the  park,  thus  separating 
uses  and  eliminating  most  resource  and 
visitor  experience  conflicts  relating  to 
snowrmobile  use. 

Alternative  G  (The  FEIS  Preferred 
Alternative) 

This  alternative  emphasizes  cleaner, 
quieter  access  to  the  parks  using  the 
technologies  available  today.  It  would 
allow  oversnow  access  on  all  routes 
currently  available  via  NPS-managed 
snowcoach  only.  Other  key  changes  in 
recreational  opportunities  include: 
eliminating  winter  plowing  on  the 
Colter  Bay  to  Flagg  Ranch  route,  making 


Flagg  Ranch  a  destination  via  oversnow 
transport,  and  eliminating  all  winter 
motorized  use  on  Jackson  Lake.  This 
alternative  addresses  the  full  range  of 
issues  regarding  Scifety.  natural  resource 
impacts,  and  visitor  experience  and 
access.  It  addresses  the  issues  in  a  way 
that  would  make  it  necessary  for  local 
economies  to  adapt,  and  for  visitors 
wanting  motorized  oversnow  access  to 
the  parks  to  use  snowcoaches  rather 
than  snowmobiles. 

Comparison  of  Alternatives 

A  comparison  of  alternative  actions 
and  the  effects  of  the  alternatives  may 
be  found  in  the  FEIS  begiiming  on  page 
66  (Tables  11  and  12).  The  following 
rating  process,  using  the  FEIS  data,  is 
designed  to  illustrate — in  a  relative 
fashion — how  each  alternative  meets  the 
purpose  and  need  for  action.  The 
purpose  and  need  elements  are 
equivalent  to  the  impact  topics  assessed 
in  the  EIS.  The  rating  scale  is  defined 
below. 


Rating 


Definition 


+4 [  Major  beneficial  Impact 

+3 I  Moderate  beneficial  impact 


Rating 

+2  

-1-1  

0  

-1   

-2  

-3  

-4  


Definition 


Minor  tjeneficJal  Impact 
Identifiable  but  negligible  bene- 
ficial Impact 

Neutral  level — no  adverse  im- 
pact, no  tjeneficlal  Impact 
identifiable  but  negligible  ad- 
verse Impact 
Minor  adverse  Impact 
Moderate  adverse  impact 
Major  adverse  Impact 


With  reference  to  the  summarized 
impacts  by  alternative  in  the  FEIS 
Chapter  II  (Table  12),  a  rating  was 
assigned  to  each  cell;  e.g.,  where  a  major 
beneficial  impact  was  disclosed,  a  -t-4 
was  assigned  to  that  block.  This 
represents  a  composite  rating,  and  it 
should  be  noted  that  the  detailed  effects 
analysis  represented  by  the  rating  is 
found  in  Chapter  IV  of  the  FEIS.  The 
impact  topics  were  weighted  equallv  in 
this  rating.  All  impact  topics  for  all 
alternatives  were  rated  in  this  fashion 
and  then  tabulated  accordingly.  A  chart 
tabulating  the  ratings  for  major  impact 
topics,  or  purpose  and  need  elements,  is 
showTi  below. 

BILUNG  CODE  4310-0901-0gf> 
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Alternatives'  Responses  to  Major  Issues 

4-rT 


Relative  Response    0 


-4^ 


A 

B 

C 

D 

E 

F 

G 

■  Economic  impacts 

0 

-2 

-2 

-1 

0 

-3 

-2 

D  Air  Quality  and  Public  Health 

-3 

2 

-1 

1 

-2 

2 

3 

■  Public  Safety 

-2 

3 

2 

-1 

4 

4 

D  Wildlife -Ungulates 

-2 

-2 

-3 

1 

-1 

3 

2 

■  Natural  Soundscapes 

-3 

2 

-3 

3 

-1 

1 

3 

■  Visitor  Access  and 
Circulation 

-1 

3 

-1 

-2 

-1 

-4 

-1 

■  Visitor  Experience 

3 

2 

-3 

4 

3.5 

-3 

4 

This  chart  illustrates  effects  relative  to 
a  neutral  environmental  baseline 
reflecting  an  assessment  of  no 
identifiable  adverse  or  beneficial 
effect.-*^  In  the  EIS,  the  defined 
environmental  baseline  is  the  existint; 
condition,  or  alternative  A  {no  action) 


-*For  such  illustrations,  the  selection  of  a  rating 
scale  has  manv  possible  permutations.  In  this  case 
a  scale  showing  positive  and  negative  values  was 
selected  m  order  to  hetter  visualize  the  adverse 
impacts  as  opposed  to  the  beneficial  impacts  of 
each  aiteniative   .An  added  feature  of  this  scale  is 
that  It  illustrates  the  existing  condition,  represented 
bv  .-Mternative  \.  as  a  (  ondition  to  be  improved  in 
terms  of    purpose  and  need"  elements. 


Therefore,  another  data  set  and  chart 
were  generated  to  normalize  the  ratings 
relative  to  alternative  A.  That  is,  for 
each  impact  topic,  the  difference 
between  the  ratings  for  alternative  A 
and  the  analogous  ratings  for  each  other 
alternative  was  gauged.  For  example, 
alternative  A  has  a  rating  of  +3  for 
visitor  experience  and  F  has  a  rating  of 

3  for  the  same  element;  the  relative 
difference  (or  the  scale  difference) 
between  the  two  is  -  6.-^  The  resulting 


chart,  below,  shows  alternative  A  as 
having  no  effects  relative  to  the  existing 
condition,  and  the  other  alternatives  as 
having  positive  or  negative  effects 
compared  to  that  base.  The  chart  is  an 
illustration  of  the  extent  to  which  each 
alternative  meets  the  purpose  and  need 
for  action,  moving  management  from  the 
existing  to  the  desired  condition. 


■''This  explains  vvhv  the  chart  shows  values  up 
to  +/  -  6,  when  the  rating  scale  for  effects  is  +.'  -  4. 


The  effects  ■  scale  does  not  apply  to  the  second 
chart,  it  is  the  relative  change  from  alternative  A 
that  is  now  illustrated. 


Alternatives'  Responses  to  Major  Issues  Compared  to  Alternative  A 


Relative  Response    0 


I  Economic  impacts 


D  Air  Quality  and  Public  Health 


(Public  Safety 


O  Wildlife -Ungulates 


■Natural  Soundscaf>es 


I  Visitor  Access  and  Circulation 


I  Visitor  Experience 


BILUNG  CODE  4310-01-C 

The  purpose  and  need  for  action,  as 
expressed  in  Chapter  I  of  the  FEIS,  is 
illustrated  fundamentally  by  describing 
the  desired  condition  for  the  park  units 
and  comparing  it  to  the  existing 
condition.  The  descriptions  are  made  in 
terms  that  relate  to  park  resources  and 
values,  so  that  there  is  a  direct 
relationship  with  mandates,  regulations, 
executive  orders  and  policies  that  direct 
NFS  in  managing  resources  and  values. 
The  relationship  of  existing  condition  to 
desired  condition  is  developed  through 
the  most  important  resources  and  values 
within  the  context  of  winter  use,  as 
determined  in  the  FEIS. 

The  intent  of  actions  proposed  in  the 
alternatives  is  to  change  management  so 
that  parks  move  from  their  existing 
con(htion  toward  the  desired  condition. 
Since  various  important  resource 
elements  make  up  the  existing/desired 
condition  relationship,  it  is  expected 


that  different  alternatives  designed  to 
emphasize  different  concerns  will 
respond  differently  to  the  overall 
purpose  and  need  for  action.  As 
illustrated  in  the  above  chart,  this  is  the 
case  for  winter  use  alternatives  in  the 
three  park  units. 

The  above  comparison  chart 
illustrates  the  following  generalizations. 
The  existing  condition  is  represented 
effectively  by  alternative  A.  Comparing 
other  alternatives  to  alternative  A,  it  is 
clear  that  all  but  alternative  C  respond 
positively,  overall,  to  the  purpose  and 
need  for  action.  Alternative  E  would 
improve  the  condition  of  all  resources 
and  values  (and  the  opportunity  to 
enjoy  them),  compared  to  alternative  A, 
but  the  improvement  overall  would  be 
of  a  fairly  low  magnitude  while 
retaining  the  economic  status  quo.  In 
alternative  G  impacts  on  all  resources/ 
values  would  be  greatly  decreased  over 


existing  conditions,  and  decreased 
overall  to  a  greater  extent  than  in  any 
other  alternative.  This  improvement 
would  come  primarily  at  the  cost  of 
economic  impacts  to  local  communities, 
also  shown  in  the  above  chart. 
Balancing  the  positive  and  negative 
changes  from  the  existing  condition, 
alternatives  D,  B  and  F  rank  in  that 
order  below  alternative  G.  All  would 
adversely  impact  one  or  two  of  the  four 
gateway  communities  while  improving 
resource  conditions.  Alternative  F 
would  greatly  improve  resource 
conditions,  while  incurring  long-term 
adverse  impacts  on  opportunities  to 
enjoy  park  resources  and  values,  and  on 
the  winter  economies  of  West 
Yellowstone  and  Gardiner,  Montana. 

In  showing  the  generalized  and 
relative  comparisons,  the  chart  does  not 
reflect  analysis  details.  For  example, 
although  alternative  F  greatly  improves 
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resource  conditions  overall,  there  would 
still  be  disturbance  to  wildlife 
associated  with  snowmobile  use  at 
certain  times  and  certain  places. 
Analysis  details  such  as  this  applv  to  all 
alternatives.  The  reader  is  referred  to 
Table  12  and  Chapter  IV  in  the  FEIS. 
where  the  detailed  analyses  are 
summarized  and  presented  respectively. 

Environmentally  Preferred  Alternative 

Based  on  reduced  impacts  to  hum.in 
health  and  safety,  air  quality,  visitor 
access,  the  natural  soundscape  and 
wildlife  the  NTS  has  identified 
alternative  G  as  the  environmeiitdUy 
preferred  alternative.  The  U.S, 
Environmental  Protection  Agencv,  in  its 
comments  on  both  the  Draft  and  Final 
EISs,  similarly  identifies  this  alternative 
as  its  environmentallv  preferred  action. 

Information  Contact 

For  more  information  on  thi>  de(  l^ll  m 
or  on  the  FEIS.  please  contact  the  ottu  e-. 
of: 
Karen  Wade.  National  Park  Service— 

Intermountam  Ret;ion.  12795  West 

Alameda  Parkwav,  Lakewood,  CO 

802  2. T 
Steve  lobst.  Grand  Teton  National  Park, 

PO  Drawer  170,  Moose.  \VY  80312 
Michael  Finlev.  Yellowstone  National 

Park.  PO  BOX  168.  Yellowstone, 

\\Y  82iyo 

Attachment  A— Monitoring  and 
Adaptive  Management  Plans 

Standards,  Methods,  and  Intensity  by 
Management  Zone 

Monitoring  and  Adaptive  Management 

Intrnductiun 

General  resource  inventory  (and 

monitoring)  and  adaptive  management 
are  two  approaches  to  assure  the 
implementation  and  success  of 
management  actions  General  resource 
inventorv  and  monitoring  in  act:ordance 
with  the  National  Park  Service  (NPS)  77 
Resource  Management  Guidelines  (NPS 
19911  IS  a  necessarv  part  of  the  decision 
that  proceeds  from  the  Winter  Use  Final 
EIS  (See  Appendi.x  1)  Adaptive 
management  is  also  a  component  nf  this 
decision 

The  two  approaches  are  distingui-^hed 
by  the  degree  of  uncertainty  regarding 
the  impacts  to  park  values.  Adaptive 
management  is  an  appropriate  approach 
when  important  informatitm  penaining 
to  natural  resource  and  visitor  use 
management  is  lacking,  and  there  is  a 
need  to  take  immediate  management 
action  rather  than  to  wait  for  additional 
information  to  be  collected.  It  is  a 
process  of  implementing  management 
decisions  as  scientificallv  driven 


experiments  that  test  predictions  and 
.issumptions  in  management  plans,  and 
using  the  resulting  information  to 
improve  the  plans.  General  resource 
monitoring  is  appropriate  where 
standards  exist  either  in  laws, 
regulations  or  general  management 
plans  Tec:hniques  must  be  available  to 
measure  conditions  for  effective 
comparison  with  the  standard. 

Additionallv,  the  National  Parks 
Omnibus  .^ct  of  1998  requires  a  prograrh 
of  inventory  and  monitoring  of  National 
Park  Svstem  resources  to  establish 
baseline  information  and  to  provide 
information  on  long-term  trends  of  the 
condition  of  national  park  system 
resources  [\6  U.S.C.  5934).  the  service 
also  must  use  the  results  of  scientific 
research,  including  monitoring  and 
inventorv,  in  making  decisions  about 
the  management  of  parks  (16  L',S.C, 
5936). 

The  Winter  Use  EIS  identifies 
information  needs  related  to  winter  use 
as  it  mav  impact  critical  park  values:  air 
(lualitv,  natural  (}uint,  wildlife,  aquatic 
resources,  and  visitor  experience.  Both 
adaptive  management  and  monitoring 
recjuire  standards,  or  thresholds,  to 
establish  baselines  upon  which  to  assess 
degradation  to  monitored  park  values. 
The  initial  identification  of  indicators, 
standards,  methods  and  management 
respt>nses  that  relate  to  critical  values  is 
located  in  FEIS  appendix  I.  This  is  the 
basis  for  developing  monitoring  plans 
under  authoritv  of  this  decision. 

Cnorciindtinn  and  Responsibility 
Ht^qinn-int^nts 

Monitoring  programs  will  be 
1  oordinated  between  Yellowstone  and 
Clrand  Teton  National  Parks.  The 
[irograms  will  function  and  be 
(  oordinated  through  the  planning  staffs 
ot  both  parks.  The  development  of 
annual  plan>  and  reports  will  be 
coordinated  through  the  planning  units, 
and  the  planning  units  will  be 
responsible  for  delivering  those 
products  to  management.  Other  park 
divisums  will  coordinate  with  planning, 
and  provide  resources  for  performing 
monitoring  tasks. 

Adiiptivt'  Management  Program 

The  essential  first  step  when 
formulating  an  adaptive  management 
strategv  for  the  affected  environment  is 
to  articulate  the  critical  uncertainties, 
particularlv  where  some  information  is 
known  about  a  specific  resource  but 
conc:lusive  evidence  is  currently 
unavailable.  Based  on  current 
knowledge,  a  management  scenario  is 
then  designed  to  test  specific 
hypotheses  relating  to  the  critical 
uncertainties  Monitoring  and 


evaluation  strategies  are  then  employed 
to  evaluate  outcomes  relative  to 
acceptable  thresholds,  and  assist  in  the 
development  of  management 
alternatives.  Monitoring  within  the 
framework  of  adaptive  management  is 
critical  because  of  the  uncertainty  of 
predictions  based  on  limited 
information.  It  provides  systematic 
feedback  for  management,  and  allows 
adjustment  of  activities  to  mitigate 
unplanned  or  undesirable  outcomes, 

A  critical  step  in  adaptive 
management  involves  the  National 
Environmental  Policy  Act  (NEPA),  Each 
time  a  new  management  proposal  is 
evaluated  the  analysis  must  be 
documented  by  performing  the 
appropriate  level  of  NEPA  compliance. 
Some  actions,  such  as  permanent  road 
closures  to  protect  wildlife  or  the 
construction  of  new  facilities  may 
require  an  additional  site-specific  NEPA 
analysis,  which  includes  public 
scoping.  Some  actions  might  be 
administrative  in  nature,  or  be 
implementable  through  application  of  a 
NEPA  categorical  exclusion  (Ref  NPS 
12). 

The  adaptive  management  process  is 
shown  schematically  in  Figure  1,  Tables 
follow  that  prescribe  monitoring 
standards,  methods  and  proposed 
management  actions  for  critical 
resources  in  each  winter  management 
zone.  These  are  tables  12  through  22. 

Monitoring  Program 

General  resource  monitoring  applies 
when  adequate  information  exists  to 
make  informed  management  decisions. 
It  is  the  process  of  collecting 
information  to  evaluate  if  the  objectives 
of  a  management  plan  are  being 
realized.  General  monitoring  techniques 
(as  opposed  to  monitoring  conducted 
within  the  adaptive  management 
framework)  will  be  employed  to  assess 
impacts  to  public  health  and  safety; 
geothermal  features:  water  quality: 
threatened  and  endangered  species; 
trumpeter  swans  and  some  aspects  of 
visitor  experience,  including  access  and 
circulation.  NPS-77.  Natural  Resources 
Management  Guideline,  will  be  used 
initially  as  a  guide  to  monitoring 
specific  resource  areas.  As  new 
techniques  are  developed,  or  as 
commonlv  accepted  procedures  become 
available,  monitoring  protocols  will 
change. 

Tables  follow  that  prescribe 
monitoring  standards,  methods  and 
possible  management  actions  for  critical 
resources  in  each  winter  management 
zone.  These  are  tables  1  through  11. 


Annual  Monitoring  and  Adaptive 
Management  Plans 

The  overall  objective  for  monitoring 
and  adaptive  management  is  to  assess 
the  long-term  effects  of  management 
actions  on  park  resources  and  values. 
Specific  objectives  accrue  to  each  winter 
management  zone  (FEIS  Table  xx  and 
Figures  xx  and  xx).  With  reference  to 
the  following  tables,  for  each 
management  zone  and  for  each  resource 
of  concern,  monitoring  indicators  are 
presented.  For  each  indicator,  a 
standard  either  exists  or  is  hypothesized 
(for  adaptive  management).  Also,  for 
each  indicator  a  monitoring  method  and 
intensity  is  prescribed.  Finally, 
management  actions  are  indicated  if  the 
standards  should  be  exceeded. 

Monitoring  and  adaptive  management 
plans  will  be  developed  annually  during 
workplanning  and  budget  processes  for 
the  coming  year.  Plans  will  be 
developed  through  the  planning  staffs  of 
both  park  units.  Monitoring  will  be 
conducted  on  a  sampling  basis  for  the 
purpose  of  effective  use  of  funds  and 
personnel.  The  guiding  principle  for 
monitoring  is  to  collect  purposeful 
data — even  if  the  amount  is  limited — 
rather  than  collecting  a  great  deal  of 
data  that  caimot  be  used  statistically  to 
arrive  at  valid  conclusions.  Therefore, 
monitoring  plans  will  be  brief  and  will 
cover  the  following  items: 


•  The  zones  to  be  sampled,  along 
with  the  indicators,  standards,  and 
methods  to  be  used. 

•  Specific  locations  for  monitoring, 
and  the  planned  intensity — frequency  of 
monitoring. 

•  A  schedule  (times)  for  data 
collection  and  submittal, 

•  The  division  or  individual  that  is 
responsible  for  monitoring  and 
reporting. 

It  is  expected  that  initial  monitoring 
will  be  intensive,  both  in  geographic 
and  temporal  extent,  so  that  correlations 
can  be  made  and  results  can  be 
extrapolated.  It  is  also  expected  that 
monitoring  over  time  will  become  less 
intensive  and  arrive  at  a  low  intensity, 
maintenance  level.  Sampling  schedules 
can  vary  from  year  to  year,  focusing  on 
different  areas  within  the  park  units. 
Monitoring  plans  will  continue  to  be 
coordinated  between  Yellowstone  and 
Grand  Teton  so  that  common  methods 
are  used,  efficiency  is  achieved,  and 
results  are  comparable.  Annual 
monitoring  reports  will  be  written  and 
publicized  through  the  plaiming  units  of 
the  two  parks. 

Annual  Monitoring  and  Adaptive 
Management  Reports 

Feedback  for  management  is  implicit 
in  monitoring  and  adaptive  management 
programs.  In  order  for  feedback  to  occur, 


data  must  be  collected  effectivelv  in 
accordance  with  a  plan.  Data  must  be 
captured  in  an  accessible  information 
system,  capable  of  evaluation  and 
statistical  manipulation.  Then, 
evaluations  must  be  put  in  meaningful 
terms  for  management.  The  requirement 
of  a  formal  report  is  essential  to  meet 
this  need.  The  report  should  be 
published  to  a  standard  that  is 
appropriate  for  public  consumption. 

Annual  monitoring  reports  will  be 
brief  and  will  meet  the  following 
requirements: 

•  Sum  up  the  information  collected 
during  the  year. 

•  Express  conclusions  relating  to  each 
management  zone  and  indicator  that 
was  monitored, 

•  Extrapolate  the  conclusions  to  other 
areas,  when  possible  and  appropriate. 

•  State  the  need  for  applying 
management  actions  based  on 
monitoring, 

•  Make  recommendations  for  changes 
in  monitoring  locations,  protocols, 
techniques  or  thresholds  that  should  be 
considered  in  the  monitoring  plan  for 
the  following  year, 
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Record  of  Deci>:i'n  tor  \\  inter  I  \t 


Monitoring  and  Adaptive  Management 


Figure  1.  The  Adaptive  Management  Process. 
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Attachment  B — Summary  of  Public 
Comments  on  the  FEIS 

Summary  of  Public  Comment  on  the 
FEIS 

Introduction 

After  the  FEIS  was  published  on 
October  10,  2000  the  public  was  invited 
to  comment  up  until  October  31.  The 
total  body  of  comment  divides  into  two 
basic  types.  First,  the  content  of  most  of 
the  documents  fell  into  categories  of 
repeated  topics,  statements  and 
rationale  that  were  not  explicit  to  the 
FEIS  analysis.  NPS  read  all  pieces  of 
mail  and  coded  the  statements  that  were 
made  in  each.  A  summary  of  this  body 
of  comment  is  provided  in  a  table  with 
accompanying  conclusions.  In  this 
category,  there  were  about  10,880 
responses  in  the  form  of  letters, 
postcards  and  e-mails.  Of  these,  6,717 
were  form  letters  and  4,163  were  not. 


A  second  set  of  letters  and  e-mails, 
numbering  55,  is  distinguished  by  more 
discussion  specific  to  the  FEIS  and  the 
process  that  produced  it.  They  generally 
provide  greater  amounts  of  detail  and 
rationale  for  their  statements.  This  set  of 
correspondence  includes  the 
cooperating  agencies,  other  federal, 
tribal,  state  or  local  agencies  (or  their 
representatives),  concessioners, 
advocacy  groups,  and  a  number  of 
individuals.  Most  had  commented 
earlier  on  the  Draft  EIS.  These  letters 
were  read  and  summarized  point  by 
point  for  the  decision  maker,  to  whom 
copies  of  the  letters  were  also 
submitted.  This  attachment  contains  a 
general  summary  of  the  letters,  by  group 
type- 
Summary  of  Coded  Comments 

Comment  letters  were  coded  in  order 
to  determine  the  following  information; 


•  Support  for  or  against  a  specific 
alternative 

•  Support  for  or  against  individual 
components  of  a  specific  alternative 

•  Support  for  or  against  a  specific 
mode  of  recreational  oversnow  travel 

•  Flaws  in  the  analvsis  presented  in 
the  FEIS 

•  Pertinent  new  information  or  data 
that  was  omitted  from  the  FEIS 

•  New  alternatives  that  were  not 
analyzed  in  the  FEIS 

Categories  of  comments  and  the 
number  received  are  listed  in  the 
following  table.  The  comments  are 
listed  with  the  most  often  received 
comments  descending  to  the  least  often 
received  comments.  An  individual 
document  may  contain  from  one  to 
many  separate  comments. 


Count 


6446 
5491 
5424 
4724 
3324 
2392 
2177 
1735 
1480 
1413 
1361 
1182 
890 
867  , 
663  . 
653  . 
567  . 
381  , 
323 
225 
225 
184 
142 
111 
96  .. 
94  .. 
91  .. 
65  .. 
59  .. 
52  .. 
45  .. 
35  .. 
18  .. 
16  .. 
12  .. 
9  .... 
8  .... 
7  .... 
5  .... 
2  .... 
2  .... 
1  .... 
1  .... 
1  .... 


Classification 


I  supjx)rt  elimination  of  snowmobiles  in  the  three  park  units. 

I  support  Alternative  G. 

The  NPS  has  the  responsibility  under  its  mandate  to  protect  resources. 

Snowcoaches  are  a  good  means  of  allowing  access  while  eliminating  effects  on  wildlife  and  visitor  expenence 

I  support  the  use  of  snowmobiles  in  the  parks. 

The  analysis  is  flawed,  science  is  bad;  numbers  that  Sierra  Club  gave  you  .      .  are  biased;  etc. 

The  snowmobile  industry  is  trying  hard  to  meet  needs  for  cleaner,  quieter  snowmobiles, 

Snowmobilers  have  a  right  to  personal  access  to  the  park 

Snowmobiles  don't  impact  resources,  or  have  minimal  impact 

Snowmobiles  have  significant  impacts  on  air  quality  and  the  natural  soundscape 

Support  for  specific  alternative  Revised  E, 

Snowmobiles  have  significant  impacts  on  wildlife. 

Snowmobiles  have  significant  impacts  on  the  winter  visitor  experience 

I  believe  that  banning  snowmobiles  is  an  overi<ill  reaction  to  problems  associated  with  current  snowmobile  technology. 

Support  for  specify  EIS  attemative  A. 

Alternative  G  will  have  devastating  economic  impacts. 

People  should  be  allowed  to  visit  the  parks  using  any  means  of  access  they  wish 

Summer/winter  comparisons  .  .  .  i.e..  buses  versus  snowmobiles,  emissions,  crowding,  wildlife  impacts 

The  parks  are  for  all  the  people,  not  just  the  "elite." 

Alternative  G  discriminates  against  snowmobilers;  if  snowmobiling  is  eliminated,  skiing  should  be  eliminated  too 

No  Comment. 

I  would  like  to  see  a  phase-in  of  clean  and  quiet  snowmobiles. 

Economk;  impacts  of  eliminating  snowmobile  use  are  overstated 

No  Road  Grooming. 

Support  for  specific  EIS  altemative  C. 

I  support  dean,  quiet  and  more  environmentally  friendly  snowmobiles  or  snowcoaches. 

Support  for  specifk:  EIS  altemative  F. 

People  who  are  walking  and  skiing  disturb  wiWIife  more  than  people  who  ride  on  machines 

Support  for  specifk:  EIS  altemative  E. 

The  analysis  is  good  ....(for  whatever  reason). 

The  snowmobile  industry  is  not  responsive  to  needed  technological  changes  for  environmental  protection 

Support  for  specifk:  EIS  altemative  B. 

No  Vehk:ies. 

Pro-snowplane — Snowplanes  don't  impact  resources. 

Support  for  specifk:  EIS  altemative  D. 

Support  for  specific  attemative  Natural  Regulation  Altemative 

NEPA  process  is  flawed  and  not  enough  time  to  comment  on  FEIS. 

Duplk:ates. 

There  is  no  feasibility  analysis  for  snowcoach  operation,  snowcoaches  will  make  the  park  Inaccessible. 

NPS  is  not  responsive  to  people  who  snowmobile  or  snowplane 

There  should  be  a  multiple-use  altemative. 

NPS  should  not  use  military  ordinance  for  avalanche  control 

NPS  ignored  reasonable  suggestions  from  the  cooperating  agencies. 

NPS'  selection  was  not  driven  by  facts  or  need  for  action. 
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One  tvpe  of  comment  that  was  not 
included  in  the  overall  document  count 
were  e-mails  received  from  an  internet 
polling  site  named  "vote.com."  The  e- 
mails  that  were  received  were  the  result 
of  an  ongoing  poll  about  snowmobile 
use.  People  responding  to  the  poll  were 
asked  to  vote  a  "yes"  or  "no"  to  the 
question  "Should  snowmobiles  be 
banned  from  Yellowstone  Park'" 
Adjacent  to  the  "yes"  vote  was  the 
statement,  "People  could  still  take 
winter  tours  in  cleaner,  quiett^r  snow 
coaches."  Adjacent  to  the  "no"  vote  was 
the  statement.  "Banning  recreational 
snowmobile  users  from  the  park  would 
hurt  local  businesses."  The  results  were 
619  "yes"  votes  and  1970  "no"  votes. 
There  was  some  conflicting  information 
concerning  the  privacy  policy  statement 
of  "Vote.com."  The  site  states  that  the 
vote  is  confidential,  but  the  results 
received  included  the  e-mail  address  of 
each  person  voting.  A  comment  was 
also  received  expressing  concern  about 
the  "Vote.com"  comments. 

Summary  of  Individual  Letter  Contents 

Federal  Government,  Tribal 
Governments 

Comments  on  the  FEIS  were  received 
from:  US.  Environmental  Protection 
Agency.  L'  S.  Bureau  of  Reclamation. 
The  Shoshone-Bannock  Tribes.  Senator 
Michael  B  Enzi  of  Wyoming,  and  from 
Donald  A.  Manzullo  of  the  i'.S.  House 
of  Representatives'  Committee  on  Small 
Business 

EPA  has  no  environmental  objections 
to  the  FEIS  preferred  alternative.  EPA 
finds  that  the  FEIS  adequately  discloses 
the  impacts  of  all  alternatives,  and  is 
improved  from  the  DEIS  by  adequately 
responding  to  comments  from  EPA. 
other  agencies  and  the  public. 

The  tribes  recommend  the 
implementation  of  Alternative  F,  citing 
the  description  of  the  alternative  as 
rationale.  They  further  state  that  the 
trust  obligations  owed  by  the  U.S.  to 
American  Indian  tribes  outweighs  any 
commitment  to  snowmobilers  or  other 
recreationists  ,  or  to  the  states  of 
Wyoming,  Montana  and  Idaho.  They 
feel  that  government  to  government 
consultation  was  inadequate. 

U.S.  Bureau  of  Reclamation  expresses 
concerns  about  the  ongoing  business, 
research,  data  collection  and 
administrative  travel  necessary  for  BOR 
to  carry  out  its  duties  within  the  parks. 
They  indicate  the  FEIS  is  unclear  about 
the  options  BOR  has  for  necessarv' 
travel,  since  most  of  the  routes  used  by 
the  agency  are  designated  for 
snowcoach  travel  only,  and  that  the 
agency  must  travel  in  the  parks  to 
collect  data  necessarv'  in  forecasting 


snowmelt,  and  reservoir  function 
including  flood  control.  Winter  access  is 
necessarv  to  meet  agency 
responsibilities. 

U.S.  Senate,  Senator  Michael  B.  Enzi 
of  Wyoming  expresses  deep  concerns 
about  how  NPS  has  mishandled  the 
opportunity  to  provide  clear  direction 
and  a  vision  for  management.  He  states 
that  NP.S  has  chosen  to  proceed  with  a 
politically  biased,  predetermined 
conclusion  that  exc;ludes  the 
communifv  and  places  the  parks  out  of 
reach  for  most  Americans  in  the  winter. 
Senator  Enzi  states  that  snowcoach 
access  onlv  is  infeasible  for  several 
reasons,  and  that  it  is  evident  the 
snowmobile  industry  has  available 
technology  to  comply  with  any  NPS 
noise  or  emission  standards  NPS  might 
impose.  He  also  states  that  NPS  violated 
NEPA  and  several  other  laws  in  this 
process. 

Donald  A.  Manzullo,  U.S.  House  of 
Representatives.  Committee  on  Small 
Business  references  testimony  from  the 
luly  13.  2000  hearing  before  the  House 
Small  Business  Tax,  Finance  &  Exports 
Subcommittee  (The  Impact  of  Banning 
Snowmobiles  Inside  National  Parks  on 
Small  Business,  Serial  No.  106-68).  He 
states  that  NPS  has  ignored  the  main 
thrust  of  the  concerns  expressed  during 
the  DEIS  public  comment  period  by 
reiterating  support  for  alternative  G.  He 
feels  that  a  snowcoach  only  system  will 
not  work  and  that  the  economic  impacts 
from  this  alternative  are  large. 

State  Government,  Agencies 

Comments  were  received  from  the 
governors  of  the  States  of  Idaho, 
Montana  and  Wyoming,  and  from  State 
Senator  Colin  Simpson  of  Wyoming.  All 
three  states  were  cooperating  agencies 
in  the  effort. 

Governor  Kempthorne  of  Idaho 
attaches  to  his  letter  a  note  from  Carl 
Wilgus,  cooperating  agency 
representative  from  the  State  ofJdaho, 
stating  that  the  NPS  has  ignored, 
discounted  or  minimized  the  good  faith 
input  from  the  State  of  Idaho.  Mr. 
Wilgus  states  that  the  NPS  has 
repeatedly  missed  deadlines  and  then 
unreasonably  expected  the  cooperating 
agencies  to  comply  with  unreasonable 
deadlines.  He  states  the  NPS 
prematurely  selected  a  preferred 
alternative  before  reviewing  all  of  the 
public  comment  on  the  DEIS.  Among 
the  Governor's  comments  are  the 
following.  The  revised  alternative  E 
submitted  by  the  cooperating  agencies 
was  not  adequately  considered  by  the 
NPS.  The  cooperating  agencies  were 
denied  representation  on  the 
identification  (sic)  team.  The  choice  of 
alternative  G  is  not  grounded  in  either 


scientific  fact  or  public  support.  The 
elimination  of  snowmobiles  will  only 
create  greater  congestion  and  safety 
problems  in  other  popular  locations 
outside  the  parks.  The  loss  of  the 
personal  freedom  to  ride  snowmobiles 
into  the  parks  is  an  irreversible  and 
irretrievable  commitment  of  resources. 
The  economic  analysis  presented  in  the 
DEIS  is  flawed  because  the  NPS  failed 
to  recognize  the  "Law  of  Dimensioning 
Returns"  (sic)  (that  the  revenue 
generated  in  the  winter  allows  local 
businesses  to  stay  open,  covers  the  cost 
of  operations  and  keeps  the  community 
alive.)  None  of  the  alternatives 
presented  in  the  FEIS  are  acceptable  to 
the  State  of  Idaho.  The  State  of  Idaho 
strongly  supports  revised  alternative  E. 

The  Honorable  Colin  B.  Simpson, 
Wyoming  State  Legislature  states  that  by 
eliminating  the  preferred  access  for  60% 
of  current  visitors,  NPS  is  clearly  acting 
in  the  biased  interest  of  a  minority  of  its 
clients.  He  indicates  the  ban  is 
unreasonable  and  unsubstantiated,  and 
agrees  with  the  letter  from  Park  County 
Commissioners  (WY).  Among  other 
statements  in  the  letter  are:  adaptive 
management  provisions  could  deny 
access  to  the  park  without  due 
consideration  of  benefits  and 
enjoyment;  negative  economic  impact 
on  gateway  communities;  and  the  FEIS 
is  flawed  by  not  addressing  economic 
feasibility  of  snowcoaches. 

Governor  Marc  Racicot  of  Montana 
would  like  thorough  consideration  of 
the  Montana  Preferred  Alternative  that 
was  submitted  during  the  comment 
period  on  the  DEIS.  Governor  Racicot 
was  not  satisfied  with  the  NPS  response 
to  Montana's  alternative  that  was 
published  in  the  FEIS.  In  addition,  the 
Governor  expresses  the  following:  the 
lack  of  effort  to  reach  a  broader 
consensus  (by  NPS);  request  for  a 
complete  evaluation  of  the  Montana 
alternative  to  be  conducted  and 
provided  to  them;  request  that  the  NPS 
include  flexibility  in  Record  of  Decision 
regarding  cleaner  and  quieter 
snowmobile  technology;  and  request 
that  the  NPS  include  flexibility  with 
regard  to  snowcoach  only  travel  to  plan 
for  the  possibility  that  the  proposal  will 
not  work. 

Governor  Jim  Geringer  of  Wyoming  is 
extremely  disappointed  in  the  NPS's 
failure  to  fully  comply  with  the 
procedures  outlined  in  the  National 
Environmental  Policy  Act  (NEPA).  He 
states  the  FEIS  contains  many 
information  gaps,  which  are  the  result  of 
an  unrealistic  timeframe  and  a  flawed 
NEPA  process.  Wyoming  does  not 
support  alternative  G  and  indicates  that 
the  analysis  presented  in  the  FEIS  does 
not  support  that  alternative  as  a  final 
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decision.  Other  concerns  noted  include: 
the  state  was  not  adequately  consulted 
and  its  information  was  ignored;  cleaner 
quieter  snowmobiles  have  an 
appropriate  role  to  play  in  the  parks; 
NPS  has  failed  to  conduct  a  feasibility 
study  of  a  mass  transportation  system  to 
service  all  entrances;  and  the  Record  of 
Decision  should  include  some  type  of 
escape  clause  or  back-up  plan  to 
guarantee  public  access  in  the  event 
snowcoaches  fail  to  provide  reliable 
service  from  all  entrances.  The  Governor 
indicates  support  for  adaptive 
management  including  the  utilization  of 
cleaner  and  quieter  snow  machines  in 
the  parks,  as  they  are  developed  and 
notes  there  are  currently  no  emission  or 
sound  standards  for  snowcoaches.  He 
states  that  NPS  will  continue  to  use 
snowmobiles,  and  only  when  the  NPS 
adopts  coach  only  travel  will  it  be  fair 
to  impose  it  on  others. 

Local  Government  Agencies 

Comments  were  received  from 
commissioners  of:  Park  and  Gallatin 
Counties,  Montana;  Park,  Fremont  and 
Teton  Counties,  Wyoming:  and  Teton 
and  Fremont  Counties,  Idaho.  A 
comment  was  also  submitted  by  the 
Teton  County  (WY)  Historic 
Preservation  Board.  Five  counties  were 
cooperating  agencies  in  the  effort. 

The  counties'  general  responses  to  the 
FEIS  preferred  alternative  are: 

•  Park  County  Commissioners, 
Montana,  express  their  total 
dissatisfaction  with  the  FEIS.  The 
timeline  was  unacceptable  and  the  NPS 
has  failed  to  comply  with  NEPA  and  its 
procedural  requirements. 

•  Fremont  County,  Wyoming  states 
that  "the  winter  use  plan  you  are 
planning  to  implement  is  imjust,  and 
based  on  politics  and  emotions  rather 
than  science." 

•  Park  County,  Wyoming  implores 
NPS  to  change  its  decision  from  the 
preferred  alternative  in  the  FEIS. 

•  Teton  County  Board  of 
Conmiissioners,  Wyoming,  believes  the 
selected  preferred  alternative  did  not 
receive  adequate  analysis  and  continues 
to  be  disappointed  in  how  the  NEPA 
process  was  used  in  the  development  of 
the  winter  use  plans.  Teton  County 
initiated  the  "Clean  Snowmobile 
Challenge",  whose  results  indicate  there 
are  feasible  ways  to  create  a  clean,  quiet 
machine. 

•  Teton  County  Commissioners, 
Idaho,  cannot  support  the  preferred 
alternative  G,  stating  the  only 
alternative  they  can  support  is  A,  no 
action.  They  note  agreement  with 
Fremont  County  ID  in  declaring  that  the 
Reclamation  Road  is  an  RS2477 
highway  and  is  imder  local  jurisdiction. 


•  Fremont  County  Board  of 
Supervisors,  Idaho,  state:  "Our  greatest 
concerns  come  from  the  unknown 
outcomes  as  a  result  of  the  FEIS. 
Snowcoaches  are  the  answer  to  all 
questions,  according  to  alternative  G, 
yet  there  is  no  plan  for  having  clean  and 
quiet,  or  adequate  numbers,  of  said 
vehicles  in  place  in  the  proposed  3 
years." 

•  Gallatin  County  Commission, 
Montana,  states:  "Generally  we  do  not 
find  that  the  analysis  and  information 
that  you  use  supports  the  preferred 
alternative.  We  base  our  concerns  on 
inconsistencies  between  your  statement 
of  desired  conditions,  the  data  you 
provide,  the  criteria  developed  by  the 
park  service  and  a  departure  from  the 
criteria  developed  at  Idaho  Falls  in 
October  1998."  Much  of  the  letter 
quotes  liberally  from  the  Draft  EIS  to 
support  their  comments. 

•  Teton  County  Historic  Preservation 
Board,  Wyoming,  indicates  the  board's 
consensus  is  supportive  of  preferred 
alternative  G. 

Common  themes  in  all  letters  from  the 
counties  include  the  following: 

•  The  preferred  alternative  has  no 
basis  in  scientific  fact.  Instead  of 
resolving  issues  that  forced  the 
development  of  the  EIS,  the  NPS  has 
opened  the  door  to  further  litigation. 

•  Alternative  G  still  provides  for  the 
administrative  use  of  snowmobiles  by 
employees  living  in  the  interior  of 
Yellowstone.  This  is  a  glaring 
contradiction. 

•  The  NPS  made  changes  to  the 
schedule  without  consultation  or  the 
consent  of  the  cooperating  agencies. 

•  The  counties  have  repeatedly 
documented  how  delays  in  providing 
information  and  modeling  data  have 
precluded  the  counties  from  fulfilling 
their  obligations. 

•  NPS  reversed  its  decision  to  allow 
the  cooperating  agencies  to  participate 
on  the  FEIS  planning  team. 

•  The  alternatives  workshop  in  which 
the  counties  participated  did  not 
provide  them  with  the  opportunity  to 
provide  meaningful  input. 

•  The  FEIS  ignores  the  utility  of 
setting  an  overall  carrying  capacity  for 
visitors. 

•  The  FEIS  ignores  the  utility  of 
setting  an  overall  carrying  capacity  for 
wfildlife. 

•  The  cooperating  agencies  do  not 
support  the  incorporation  of  individual 
elements  of  the  revised  alternative  E 
into  the  FEIS.  The  revised  alternative  E 
as  submitted  by  the  counties  was  not 
intended  to  be  dissected  and  is  only 
effective  if  incorporated  as  a  whole. 


•  Leave  the  door  open  to  all  new 
technological  advances  for  snowTnobiles 
and  allow  them  in  the  parks. 

•  The  NPS  has  chosen  to  disregard 
and  misconstrue  the  input  the 
recommendations  of  the  cooperating 
agencies. 

•  YNP  was  set  aside  as  a  preserve  for 
recreational  enjoyment  and  use,  and 
should  be  continued  to  be  managed 
with  this  intent. 

•  The  economic  impacts  of 
eliminating  snowmobiles  will  be 
devastating. 

•  Over  regulation  by  the  federal 
government  has  been  the  demise  of 
many  industries. 

•  NPS  does  not  discuss  or 
acknowledge  the  existence  of  current 
snowmobile  technology  that  would  help 
solve  the  problem. 

•  The  counties  strongly  disagree  with 
the  characterization  of  how  the 
alternatives  were  formulated;  banning 
snowmobiles  goes  far  beyond  what  was 
agreed  to. 

•  Alternative  G  eliminates  conflicts, 
but  at  the  expense  of  an  entire  user 
group.  It  appears  the  resources  could  be 
protected  and  conflicts  minimized 
while  accommodating  all  user  groups. 

•  There  is  much  doubt  about  the 
feasibility  of  going  to  snowcoaches  only, 
and  how  this  affects  other  users  and 
commercial  operators.  A  feasibility 
analysis  should  have  been  done. 

•  The  majority  of  winter  visitors  have 
told  you  that  yoiir  preferred  alternative 
is  the  one  they  prefer  the  least. 

•  We  challenge  NPS  to  demonstrate 
how  they've  been  cooperative  and  how- 
cooperation  is  consistent  with  the 
preferred  alternative. 

Environmental  Groups 

Comments  were  received  from  groups 
or  from  individuals  identifying 
themselves  as  speaking  in  behalf  of  a 
group.  Comments  were  received  from 
the  follov^ng  groups. 

•  Jefferson  Coimty  Environmental 
Network,  Lakemills,  Wisconsin 

•  Predator  Conservation  Alliance. 
Bozeman,  Montana 

•  Blue  Water  Network,  San  Francisco. 
California 

•  American  Lands  Alliance, 
Washington  D.C. 

•  Wildlands  Center  for  Preventing 
Roads,  Boulder,  Colorado 

•  Aspen  Wilderness  Workshop, 
Aspen,  Colorado 

•  Native  Forest  Network,  Bozeman, 
Montana 

•  Wyoming  Chapter  of  the  Sierra 
Club,  Jackson,  Wyoming 

•  Greater  Yellowstone  Cocilition, 
Bozeman,  Montana 

•  Schubert  and  Associates,  Glendale, 
Arizona 
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•  The  Ecology  Center.  Inc.,  Missoula, 
Montana 

Comirifnts  from  these  groups  fall  into 
several  categories.  Some  groups  express 
support  for  Alternative  G.  Some  groups 
give  qualified  support  to  the  alternative. 
Others  express  support  for  eliminating 
snoi\Tnobiles.  hut  also  see  the  need  to 
eliminate  any  groomed  trails  and 
motorized  oversnow  use  in  the  parks. 

Most  groups  that  support  Alternative 
G  indicate  that  snowmobiles  should  be 
removed  from  the  parks  sooner  than  3 
years  if  at  all  possible.  They  state  that 
there  is  broad  public  support  for 
eliminating  snowmobiles  in  parks,  and 
are  optimistic  about  elements  in  the 
business  community  that  welcome 
snowcoach  transport  Other  related 
comments  are. 

•  Snowmobilers  have  been  given  too 
much  time  to  "develop  their  rights." 

•  There  is  no  right  to  engage  in  a 
noncomforming  use. 

•  NPS  should  better  lay  out  its  plan 
for  transition  to  snowcoach  only. 

•  Snowmobiles  should  be  removed  at 
the  soonest  time  possible  Three  year 
"phase-in"  is  unacceptable  due  to 
continuing  impacts  of  noise,  wildlife 
harassment,  air  pollution,  and  visitor 
disruption. 

•  Continued  snowmobile  use  needs  to 
be  brought  into  compliance  with  laws. 

•  Snowmobile  ban  in  the  parks  will 
not  affect  the  snowmobile  industry. 

•  Community  business  leaders 
recognize  there  could  be  benefits  of  a 
snowmobile  ban. 

•  There  are  many  places  outside  the 
parks  that  provide  snowmobiling 
opportunities. 

•  There  is  broad  public  support  for 
eliminating  snowmobiles  from  parks. 

•  Sen.  Thomas'  solution  of  separating 
snowmobilers  and  skiers  is  inadequate 
because  it  doesn't  address 
environmental  impacts  or  noise. 

•  Snowmobilers  disregard 
regulations,  disrupting  the  integrity  of 
wilderness  and  wildlife  habitat. 

•  Changes  will  decrease  noise, 
polluted  air  stresses  to  wildlife,  and 
offer  visitors  a  quality  e.xperience 

•  Any  trail  grooming  should  still  be 
done  without  conflicts  with  important 
wildlife  habitat. 

•  The  decision  should  also  close 
YNP's  east  entrance  and  eliminate  the 
use  of  militar\'  ordinance 

•  Interpretation,  information  and 
education  should  be  emphasized  in 
winter  management. 

•  NPS  risks  violation  of  statutes, 
regulations  and  executive  orders.  The 
ROD  should  express  the  role  of 
monitoring  and  that  violations  would  be 
cause  to  halt  offending  uses. 


•  Implementation  of  a  snowcoach 
system  represents  benefits  that  far 
exceed  those  raised  in  the  FEIS. 

•  NPS  can  be  a  catalyst  for  innovation 
in  snowcoach  technology. 

•  Snowcoach  transport  should  be 
attractive  for  visitors  and  fit  the  unique 
winter  setting  of  the  parks.  NPS  should 
determine  the  best  design  for  this 
purpose  and  include  current 
manufacturers,  purchasers  and  clientele 
starved  by  existing  snowcoaches. 

•  A  transition  task  force  should  be 
convened — composed  of  NPS,  affected 
businesses  and  concessioners,  local 
officials  and  environmental  groups. 

•  NPS  should  initiate  education  and 
outreach  to  assist  in  the  marketing  of 
new  winter  recreation  opportunities,  to 
the  benefit  of  gateway  economies. 

•  NPS  should  investigate  programs 
and  funding  strategies  to  facilitate  the 
creation  of  a  snowcoach  mass-transit 
system,  and  affected  local  businesses 
should  be  given  initial  preference  in  the 
new  system. 

Those  who  express  qualified  support 
state  that  the  preferred  alternative  is  an 
improvement  over  current  management. 
They  indicate: 

•  Pleased  that  the  plan  replaces 
snowmobile  use  with  snowcoaches. 

•  Snowmobiles  affect  air,  water, 
sound,  visitor  experience,  wildlife,  and 
bison  movement. 

•  Snowcoach  use  would  continue  to 
facilitate  bison  leaving  the  park  in  the 
winter.  Winter  use  should  only  be 
allowed  to  the  extent  that  it  doesn't 
have  this  impact. 

•  Would  prefer  alternative  F  in  the 
DEIS,  along  with  closure  of  YNP's  east 
entrance. 

Those  who  do  not  support  the 
preferred  alternative  also  generally 
express  the  idea  that  the  "decision"  is 
probably  the  only  legal  recourse  for  NPS 
because  of  its  mandate.  They  note  that, 
while  the  plans  represent  an 
improvement  over  current  management, 
concerns  remain.  Replacing 
snowmobiles  with  snowcoaches  also 
should  not  be  permitted.  They  indicate: 

•  The  parks  wildlife  and  ecosystem 
will  continue  to  suffer  from  groomed 
routes  for  snowcoaches. 

•  Continued  snowmobile  use  has 
unacceptable  impacts  and  they  should 
be  removed  immediately. 

•  NPS  has  no  legal  mandate  to 
provide  motorized  access. 

•  The  Biological  Assessment  fails  to 
consider  the  impacts  of  road  grooming 
on  federally  listed  species. 

•  The  FEIS  is  deficient. 

•  A  complete  ban  on  groomed  routes 
and  termination  of  all  oversnow 
motorized  use  should  have  been 
considered  in  the  EIS  (a  'true  no-action 
alternative). 


•  There  are  no  regulations  permitting 
road  grooming  or  snowcoach  operation. 

•  FEIS  failed  to  properly  analyze  the 
adverse  impact  of  road  grooming  on 
bison. 

•  NPS  failed  to  properly  consider  and 
respond  to  several  issues  raised  in 
comments  on  the  DEIS. 

•  The  FEIS  range  of  alternatives  is 
inadequate,  based  on  the  settlement 
agreement  as  mandated  by  the  judge. 

•  Many  of  the  analysis  points  raised 
in  the  FEIS  actually  affirm  the 
contentions  in  the  lawsuit. 

•  Reserves  the  right  to  participate  in 
further  litigation. 

Business  Community,  Including  Park 
Concessioners 

Comments  were  received  from  groups 
or  from  individuals  identifying 
themselves  as  speaking  in  behalf  of  a 
group.  Comments  were  received  from 
the  following  groups. 

•  Riverton  Community  Development 
Association,  Riverton,  Wyoming. 

•  Pahaska  Tepee  Resort,  Cody, 
Wyoming. 

•  International  Leisure  Hosts,  Ltd., 
dba  Flagg  Ranch  Resort.  Tempe, 
Arizona. 

•  Cody  Chamber  of  Commerce,  Cody, 
Wyoming. 

•  Jackson  Hole  Chamber  of 
Commerce,  Jackson,  Wyoming. 

•  West,  South  and  East  Gate 
Operators,  'YNP,  West  Yellowstone, 
Flagg  Ranch,  Pahaska  Tepee. 

•  Mattracks  Inc.,  Karlstad,  Minnesota. 

•  Mr.  David  McCray,  Two  Top 
Snowmobile  Rental,  West  Yellowstone, 
Montana. 

•  Mr.  F.W.  Howell,  Yellowstone 
Arctic  Yamaha,  West  Yellowstone, 
Montana. 

•  Mr.  Pat  Povah,  Hamilton  Stores, 
Yellowstone,  Wyoming. 

•  Mr.  Randy  Roberson,  Yellowstone 
Vacations,  West  Yellowstone,  Montana. 

Comments  from  most  groups 
expressed  firm  opposition  to  alternative 
G.  Some  continue  to  express  strong 
support  for  revised  alternative  E.  and 
believe  as  stated  in  previous  comments 
that  E  would  meet  the  purpose  and  need 
for  action.  Statements  from  this  body  of 
comment  include: 

•  Closing  YNP  to  public 
snowmobiling  will  shift  use  to  other 
public  lands,  and  result  in  impacts  on 
them. 

•  Alternative  E  is  acceptable  if  the 
advisory  groups  are  not  packed  with 
anti-multiple  use  advocates. 

•  Actions  of  the  federal  government 
to  eliminate  access  to  most  of  the  area 
in  the  county  destroys  our  means  of 
making  a  living. 

•  Object  to  portions  of  the  plan  that 
limit  or  eliminate  access  or  types  of 
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access  to  the  parks.  This  includes 
snowcoach  only  access,  adaptive 
management,  NPS  managed 
snowcoaches,  controlled  stops  in  the 
parks,  and  limited  to  no  access  at  the 
east  entrance  of  'YNP. 

•  Object  to  portions  of  the  plan  that 
have  a  negative  economic  impact  on 
gateway  commimities — eliminating 
snowmobiles  takes  away  the  preferred 
mode  of  travel  for  60%  of  YNPs  historic 
visitors. 

•  Object  to  portions  of  the  plan  that 
allow  administrative  snowmobile  use, 
that  ignores  safety  concerns  relative  to 
snowcoaches,  ignores  inconvenience  of 
snowcoaches,  ignores  other  technical 
difficulties  with  implementing  the 
alternative. 

•  "Snowcoaches  only"  is  not 
financially  feasible  for  a  niunber  of 
reasons. 

•  The  FEIS  fails  to  adequately  analyze 
the  effects  of  increased  snow  coach 
operations  on  air  quality,  wildlife,  the 
NPS  budget,  visitor  demographics  and 
the  economy. 

•  If  numbers  are  a  concern,  we 
believe  that  all  alternatives  have  a 
provision  for  establishing  carrying 
capacities. 

•  Concerned  that  the  interim  use 
limits,  if  implemented  this  year,  would 
prohibit  fulfilling  existing  reservations. 

•  Because  of  the  greater  mileage  most 
people  would  come  to  West 
Yellowstone,  causing  even  greater 
congestion  there. 

•  Snowcoach  travel  is  too  slow  and 
too  uncomfortable. 

•  Increasing  snowcoaches  will  cause 
greater  safety  hazards.  More  people 
would  be  hurt  in  a  single  accident. 

•  Snowcoaches  are  too  expensive,  20 
snowcoaches  would  cost  1,400,000  a 
year  and  would  sit  idle  for  9  months. 

•  Cleaner  and  quieter  snowmobiles 
are  available  for  purchase. 

•  The  implementation  of  alternative 
G  will  result  in  devastating  economic 
effects. 

•  From  the  east  gate  the  only 
desirable  destination  would  be  Canyon 

•  Mechanical  breakdowns 
(snowcoaches)  would  keep  visitors 
waiting  in  the  cold  imtil  help  arrives. 

•  The  increased  speed  and  number  of 
snowcoaches  would  increase  safety 
hazards. 

•  The  preferred  alternative  and  the 
FEIS  are  biased  against  snowmobiles. 

•  In  order  to  accommodate  current 
use  levels  there  would  be  lines  of 
snowcoaches  at  the  entrance  gates. 

•  Snowcoaches  have  a  10% 
breakdown  rate — who  would  retrieve 
them? 

•  The  parking  and  storage 
requirements  for  the  snowcoaches 
would  be  space  and  cost  prohibitive. 


•  If  snowmobiles  must  be  harmed, 
plow  the  road  and  use  buses  instead. 

The  "West.  South  and  East  Gate 
Operators",  YNP,  West  Yellowstone. 
Flagg  Ranch,  Pahaska  Tepee  corporately 
submitted  a  letter,  stating  that 
Alternative  G  will  deny  rather  than 
provide  access  to  the  visiting  public. 
The  express  the  right  of  the  public  to 
enjoy  the  park  is  of  paramount 
importance,  second  only  to  protecting 
the  park  for  the  future.  Other  statements 
include: 

•  Enjoyment  of  snowcoach  travel 
vastly  diminishes  after  90  miles.  Ttie 
alternative  eliminates  enjoyment  of 
travel  to  a  number  of  popular  places  in 
the  park. 

•  Flagg  Ranch  stipulates  that  the 
alternative  would  eliminate  access  from 
the  south.  If  the  road  to  Flagg  Ranch  is 
not  plowed,  the  ranch  will  not  open  in 
the  winter  and  it  will  not  be  a 
destination. 

•  From  Pahaska,  the  only  possible 
destination  within  the  90  mile 
enjoyment  level  would  be  the  Grand 
Canyon  of  the  Yellowstone.  Also 
snowcoaches  over  Sylvan  are  not 
advisable  due  to  safety  concerns. 

•  Other  objections  to  snowcoaches 
only  are:  Insufficient  speed,  safety, 
inadequate  technology,  capital 
investment  necessary,  mode  of  travel  is 
not  cheaper  (than  snowmobiles),  the 
public  prefers  snowmobiles,  and  it 
would  be  devastating  to  the  economy. 

•  The  burden  is  on  NPS  to  conduct  a 
feasibility  study  of  the  alternative. 

•  Flagg  Ranch  cannot  be  a  destination 
resort  without  a  plowed  road  to  it.  The 
contract  requires  the  plowed  road.  NPS 
assured  Flagg  Ranch  that  its  contract 
would  be  honored. 

•  Interim  snowmobile  limits  will 
limit  the  ranch's  ability  to  operate.  This 
is  also  a  breach  of  contract. 

•  Elimination  of  snowmobiles  is  a 
breach  of  the  contract,  which  doesn't 
expire  until  2009. 

•  Not  plowing  the  road  from  Colter 
Bay  to  Flagg  Ranch  would  make  all  of 
Yellowstone  inaccessible  to  those  who 
have  traditionally  entered  from  the 
south  entrance. 

Mattracks  Inc.,  Karlstad,  Minnesota,  is 
the  only  respondent  in  this  group  to 
support  the  selection  of  alternative  G  as 
the  preferred  alternative  and  offers  the 
following  implementation  suggestions: 

•  Suggests  a  passenger  capacity  of  6 
to  15.  A  smaller  vehicle  does  not 
achieve  mass  transit  goals  and  larger 
vehicles  may  cause  damage  to  resources. 

•  The  NPS  should  implement  EPA 
emission  standards  for  snowcoaches. 

•  The  NPS  should  require  the  use  of 
rubber  tracked  vehicles  instead  of  metal 
or  cleated  tracks  to  reduce  the  sound 


levels  of  snowcoaches.  These  vehicles 
have  a  less  aggressive  track  and  may 
also  run  of  pavement  without  causing 
damage. 

•  Snowcoaches  should  be  of  a  single 
inclusive  enclosure  (no  trailers  with 
passengers). 

Snowmobile  or  Snowcoach  Industry, 
Advocates 

Comments  were  received  from: 

•  Birch,  Horton,  Bittner  and  Cherot 
and  William  P.  Horn.  Attorneys  for  the 
International  Snowmobile 
Manufacturers  Association. 

•  Mr.  Virgil  Koehler,  American 
Council  of  Snowmobiles. 

•  Utah  Snowmobile  Association.  Salt 
Lake  City,  Utah. 

•  Idaho  State  Snowmobile 
Association,  Boise,  Idaho. 

•  Ms.  Adena  Cook,  Public  Lands 
Director,  Blue  Ribbon  Coalition,  Idaho 
Falls,  Idaho. 

•  Ms.  Beth  Walsh,  Moran.  Wyoming. 

•  Mr.  Jim  Gerber,  St.  Anthony.  Idaho. 
All  comments  in  this  group  are 

opposed  to  the  selection  of  alternative 
G.  Some  support  the  implementation  of 
a  revised  alternative  E  but  indicate  that 
since  this  alternative  was  not  included 
in  the  FEIS  their  support  is  given  to 
alternative  A,  the  no  action  alternative. 
Reasons  for  opposition  to  the 
implementation  of  alternative  G  in  the 
parks  for  the  following  reasons: 

•  A  21  day  review  period  is 
unacceptable  for  such  a  dramatic  change 
in  alternative  preference. 

•  The  expertise  of  a  significant  cross 
section  of  professionals  (cooperating 
agencies)  has  been  totally  ignored. 

•  The  snowmobile  industry  has  made 
many  improvements  in  technology  since 
1970'. 

•  The  benefit  of  snowcoach  travel  in 
the  parks  is  pure  conjecture. 

•  The  misuse  and  abuse  of  the  NEPA 
process  in  preparation  of  this  FEIS  is 
appalling. 

•  The  FEIS  was  crafted  to  support  a 
decision  made  in  Washington  DC. 
requiring  significant  shifts  from  the 
DEIS  alternatives. 

•  The  FEIS  fails  to  utilize 
constructive  It  would  drastically  reduce 
winter  recreation  use  and  enjovTnent  in 
derogation  of  the  acts  creating 
Yellowstone  National  Park  and  the 
national  park  system. 

•  Alternative  G  was  concocted  after 
the  fact  and  the  NPS  has  not  allowed  the 
public  sufficient  time  to  explore  the 
plan  and  register  informed  comments. 

•  Alternative  G  would  violate  existing 
concessions  contracts — (Flagg  Ranch  in 
particular). 

•  Alternative  G  would  have 
devastating  effects  on  the  economies 
local  communities. 
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•  Snowmobiles  produced  after  197B 
emit  no  more  than  73  dB(A)  at  15  MPH 
when  tested  using  SAE  J1161. 

•  Several  studies  are  cited  that 
indicate  that  deer  are  more  likely  to 
move  away  from  ski  trails  than 
snowmobile  trails  and  that  they  are 
unaffected  by  snowmobile  traffic. 

•  A  University  of  Wisconsin  study 
found  that  snowmobile  traffic  has  no 
effect  on  the  grain  yield  of  winter  wheat 

•  Six  of  the  seven  alternatives  offered 
in  the  FEIS  provide  almost  no  range  of 
proposals  that  could  possibly  be 
considered  as  conscientious  multiple 
use  management  of  public  lands. 

•  The  change  in  the  preferred 
alternative  from  "B"  to  "G"  without 
allowing  the  public  to  comment  provfvs 
that  land  managers  are  only  listening  ti) 
the  well-funded  voices  of  the  minority 
extreme  advocacy  groups. 

•  Comments  submitted  by  ISSA,  and 
the  state  of  Wyoming. 

•  The  FEIS  exaggerates  the 
environmental  effects  of  snowmobiles 

•  The  economic  analysis  presented  in 
the  FEIS  is  superficial  and  inadequate 

•  The  FEIS  fails  to  adequately  define 
what  would  constitute  acceptable 
impacts  from  snowmobiles. 

•  Revised  alternative  E  was  not 
seriously  considered 

•  The  FEIS  version  of  the  "Existing 
Condition"  and  "Desired  Condition  ' 
was  significantly  altered  from  the 
version  in  the  DEIS. 

•  Alternative  G  is  totally  new  and  has 
not  been  validated  bv  the  public. 

•  The  NTS  has  manipulated  visitor 
use  numbers  to  serve  its  own  purposes. 

•  The  FEIS  describes  natural 
soundscapes  as  a  resource  not  a  value. 

•  The  Duffield  studv  is  pure 
conjecture,  the  FEIS  should  have 
incorporated  the  more  factual  State  of 
Wyoming  studv 

•  Additional  information  in  the  FEIS 
on  social  values,  soundscapes  and 
emissions  need  validation  before  any 
conclusions  can  be  reached. 

•  The  NTS  was  arbitrary  and 
capricious  in  its  decision  to  ban 
snowmobiles  and  require  snowcoaches 
instead. 

•  The  analysis  of  water  quality  for 
alternatives  A  through  F  states  that  there 
is  no  evidence  of  measurable  changes  in 
water  quality  from  snowmobile 
emissions  yet  in  alternative  G  the  FEIS 
concludes  that  alternative  G  addresses 
the  issue  of  water  quality  better  than 
other  alternatives. 

•  Snowcoaches  will  result  in  a  loss  of 
personal  freedom  and  a  poor  experience 
in  the  parks. 

•  Snowcoaches  will  be  cost 
prohibitive  for  many 

•  Constructing  new  winter  facilities 
at  Colter  Bav  makes  no  sense  because 


the  facilities  at  Flagg  Ranch  are 
currently  under  utilized. 

•  Construction  new  winter  facilities 
at  Colter  Bay  would  negatively  effect 
lynx  habitat. 

•  If  the  park  service  does  not  plow 
the  road  fr(jm  Colter  to  Flagg  it  will 
result  in  longer  EMS  response  times. 

(FR  Doc.  00-30998  Filed  12-21-00;  8:45  ami 

BILLING  CODE  431(M)1-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Furterary  Objects  from 
Connecticut  in  the  Possession  of  the 
Peabody  Museum  of  Natural  History, 
Yale  University,  New  Haven,  CT 

AGENCY:  National  Park  Service 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPR.M.  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Peabody 
Museum  of  Natural  History.  Yale 
University.  New  Haven.  CT. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  Peabody  Museum  of 
Natural  History  professional  staff  in 
consultation  with  representatives  of  the 
Mashantucket  Pequot  Tribe. 

In  1873,  human  remains  representing 
one  individual  were  donated  to  the 
Peabody  Museum  of  Natural  History  by 
I  D.  Fish.  The  remains  were  recovered 
near  Mystic,  CT.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Based  on  the  documentary  evidence, 
examination  of  the  human  remains,  and 
consultation  with  representatives  of  the 
Mashantucket  Pequot  Tribe,  this 
individual  is  identified  as  Native 
American.  The  remains  appear  to  be 
prehistoric  or  protohistoric  in  age. 
Cultural  affiliation  has  been  determined 
on  the  basis  of  geographic  origin  of  the 


remains,  physical  characteristics  that 
identify  them  as  Native  American, 
published  accounts  of  the  traditional 
territory  of  the  Mashantucket  Pequot 
Tribe,  and  historical  information 
provided  by  the  Mashantucket  Pequot 
Tribe.  Historical  documents  indicate 
that  the  Mashantucket  Pequot  Tribe  has 
occupied  the  area  where  the  remains 
were  recovered  since  the  Late  Woodland 
period,  circa  A.D.  1000. 

In  1874.  human  remains  representing 
three  individuals  were  donated  to  the 
Peabody  Museum  of  Natural  History  by 
Mrs.  E.  O.  Dunning.  The  remains  were 
recovered  near  Mystic.  CT.  No  known 
individuals  were  identified.  The  one 
associated  funerary  object  is  a  metal 
spoon. 

Based  on  the  documentary  evidence, 
examination  of  the  human  remains,  and 
consultation  with  representatives  of  the 
Mashantucket  Pequot  Tribe,  these 
individuals  are  identified  as  Native 
American.  The  remains  and  the  spoon 
probably  date  to  the  period  of  Euro- 
American  contact.  Cultural  affiliation 
has  been  determined  on  the  basis  of 
geographic  origin  of  the  remains, 
physical  characteristics  that  identify 
them  as  Native  American,  published 
accounts  of  the  traditional  territory  of 
the  Mashantucket  Pequot  Tribe,  and 
historical  information  provided  by  the 
Mashantucket  Pequot  Tribe.  Historical 
documents  indicate  that  the 
Mashantucket  Pequot  Tribe  has 
occupied  the  area  where  the  remains 
were  recovered  since  the  Late  Woodland 
period,  circa  A.D.  1000. 

In  1948.  human  remains  representing 
one  individual  was  donated  to  the 
Peabody  Museum  of  Natural  History  by 
Eva  Butler.  The  remains  were  recovered 
near  Groton,  CT.  on  the  property  of  the 
Spicer  Ice  and  Coal  Co.  during 
excavation  for  a  drain.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Based  on  the  documentary  evidence, 
examination  of  the  human  remains,  and 
consultation  with  representatives  of  the 
Mashantucket  Pequot  Tribe,  this 
individual  is  identified  as  Native 
American.  The  remains  appear  to  be 
prehistoric  or  protohistoric  in  age. 
Cultural  affiliation  has  been  determined 
on  the  basis  of  geographic  origin  of  the 
remains,  physical  characteristics  that 
identify  them  as  Native  American, 
published  accounts  of  the  traditional 
territory  of  the  Mashantucket  Pequot 
Tribe,  and  historical  information 
provided  by  the  Mashantucket  Pequot 
Tribe.  Historical  documents  indicate 
that  the  Mashantucket  Pequot  Tribe  has 
occupied  the  area  where  the  remains 
were  recovered  since  the  Late  Woodland 
period,  circa  A.D.  1000. 
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Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
five  individuals  of  Native  American 
ancestry.  Officials  of  the  Peabody 
Museum  of  Natural  History  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  one  object  listed  above 
is  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
a  part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Peabody  Museum 
of  Natural  History  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  associated  funerary  object  and 
the  Mashantucket 'Pequot  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Mashantucket  Pequot  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cultvirally 
affiliated  with  these  hiunan  remains  and 
the  associated  funerary  object  should 
contact  Dr.  Richard  Burger,  Director, 
Peabody  Museimi  of  Natural  History, 
Yale  University,  170  Whitney  Avenue, 
P.O.  Box  208118,  New  Haven,  CT 
06520-8118,  telephone  (203)  432-3752, 
before  January  22,  2001.  Repatriation  of 
the  human  remains  and  the  associated 
funerary  object  to  the  Mashantucket 
Pequot  Tribe  may  begin  after  that  date 
if  no  additional  claimemts  come 
forward. 

Dated:  December  14,  2000. 
)ohn  Robbins, 

Assistant  Director.  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  00-32659  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  4310-7D-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  ttie  Department  of 
Anthropology,  San  Francisco  State 
University,  San  Francisco,  CA 

agency:  National  Park  Service 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Department  of 


Anthropology,  San  Francisco  State 
University,  San  Francisco,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  hiunan  remains  and 
associated  fimerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Department  of 
Anthropology,  San  Francisco  State 
University  professional  staff  in 
consultation  with  representatives  of  the 
Tuolunme  Band  of  Me-Wuk  Indians  of 
the  Tuolumne  Rancheria  of  California. 

In  1970-71,  human  remains 
representing  nine  individuals  were 
recovered  from  CA-TUO-279,  a  site 
located  on  a' small  peninsula  that 
extended  into  the  western  side  of  the 
original  Don  Pedro  Reservoir.  During 
the  construction  of  the  new  reservoir,  an 
archeological  data  recovery  project  was 
imdertaken  by  San  Francisco  State 
University.  The  site  area  is  now 
inundated  by  the  new  Don  Pedro 
Reservoir.  No  known  individuals  were 
identified.  The  four  associated  funerary 
objects  are  flaked  stone  fragments, 
modified  bird  bone,  and  an  olivella 
bead. 

In  1970-71,  human  remains 
representing  21  individuals  were 
recovered  from  CA-TUO-300,  a  site 
located  near  LaGrange,  CA,  during 
archeological  excavations  conducted  by 
San  Francisco  State  University.  The  site 
area  is  now  inundated  by  the  new  Don 
Pedro  Reservoir.  No  known  individuals 
were  identified.  The  49  associated 
funerary  objects  are  flaked  stone 
fragments. 

La  1970-71,  human  remains 
representing  nine  individuals  were 
recovered  from  CA-TUO-314,  a  site 
located  on  the  southern  bank  of 
Moccasin  Creek,  near  LaGrange,  CA. 
during  archeological  excavations 
conducted  by  San  Francisco  State 
University,  No  known  individuals  were 
identified.  The  52  associated  funerar>' 
objects  are  flaked  stone  fragments; 
gi"ound  stone:  and  faunal  materials 
including  modified  and  unmodified 
animal  bones  and  teeth,  and  modified 
bird  bone. 

The  geographic  location  of  the  sites 
and  archeological,  historical,  and  oral 
history  evidence  indicate  that  these 
human  remains  and  associated  funerary 
objects  are  Native  American.  The  objects 
are  consistent  with  the  material  culture 
of  the  ancestral  Sierra  Miwok  who 


occupied  this  area  during  the  Euro- 
American  contact  period,  and  all  of  the 
sites  are  located  in  an  area  that  is 
documented  as  Central  Sierra  Miwok 
territory.  Oral  history  evidence 
presented  during  consultation  indicates 
that  the  area  has  been  continuously 
occupied  by  the  Miwok  since  the 
contact  period  and  that  there  is  cultural 
affiliation  between  the  Tuoliunne  Band 
of  Me-Wuk  Indians  of  the  Tuolumne 
Rancheria  of  California  and  the  Sierra 
Miwok  Indians. 

Based  on  the  above-mentioned 
information,  officials  of  the  Department 
of  Anthropology,  San  Francisco  State 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
hiunan  remains  lifted  above  represent 
the  physical  remains  of  39  individuals 
of  Native  American  ancestry.  Officials  of 
the  Department  of  Anthropology,  San 
Francisco  State  University  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  105  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Department  of 
Anthropology.  San  Francisco  State 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Tuolumne  Band  of  Me-Wuk  Indians  of 
the  Tuolumne  Rancheria  of  California. 

This  notice  has  been  sent  to  officials 
of  the  Tuolumne  Band  of  Me-Wuk 
Indians  of  the  Tuolumne  Rancheria  of 
California,  and  the  Central  Sierra  Me- 
Wuk  Cultural  and  Historic  Preservation 
Committee.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerar\'  objects 
should  contact  Jeff  Fentress.  NAGPRA 
Coordinator.  Department  of 
Anthropology.  San  Francisco  State 
University.  1600  Holloway  Avenue,  San 
Francisco'.  CA  94132.  telephone  (415) 
338-2046.  before  January  22,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerar}'  objects  to  the 
Tuolumne  Band  of  Me-Wuk  Indians  of 
the  Tuolumne  Rjmcheria  of  California, 
and  the  Central  Sierra  Me-Wuk  Cultural 
and  Historic  Preservation  Committee 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  December  14.  2000. 
John  Robbins, 

.■\!:sistant  Director.  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Do<..  00-32663  Filed  12-21-00:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Department  of 
Anthropology,  San  Francisco  State 
University,  San  Francisco,  CA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  .-Kmerican 
Graves  Protection  and  Repatriation  Act 
{NAGPR.'M.  43  CFR  10.9,  of  the 
completion  of  an  inventorv  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Department  of 
Anthropology,  San  Francisco  State 
University,  San  Francisco,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPR.\.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Ser\'ice  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Department  of 
Anthropology,  San  Francisco  State 
University  professional  staff  in 
consultation  with  representatives  of  the 
United  Auburn  Indian  Community,  the 
Washoe  Tribe  of  Nevada  &  California, 
and  the  Mooretown  Rancheria  of  Maidu 
Indians  of  California. 

In  1964,  human  remains  representing 
five  individuals  were  recovered  from 
CA-PLA-17.  a  site  near  Ophir,  CA,  that 
was  excavated  by  San  Francisco  State 
University  as  part  of  the  Middle  Fork 
American  River  project.  No  known 
individuals  were  identified.  The  seven 
associated  funerar\'  objects  are  flaked 
stone,  ground  stone,  shell,  and  quartz 
crystals. 

.•Vrcheological  evidence,  geographic 
location,  historical  documentation,  and 
oral  history  records  indicate  that  these 
human  remains  and  associated  funerary 
objects  are  Native  American  and  are 
reasonably  believed  to  be  associated 
with  the  Maidu  Indians.  The  typology  of 
the  basalt  projectile  points  recovered 
from  the  site  links  them  with  the 
archeological  Martis  culture,  a 
predecessor  of  the  Maidu/Nisenan 
cultural  group.  Historical  documents 
indicate  that  the  Maidu  people  have 
occupied  this  area  of  California  since 
the  period  of  Euro-American  contact. 


and  oral  history  records  presented 
during  consultation  support  this 
affiliation. 

Based  on  the  above-mentioned 
information,  officials  of  the  Department 
I )f  Anthropology.  San  Francisco  State 
Universitv  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  five  individuals 
of  Native  American  ancestry.  Officials  of 
the  Department  of  Anthropology.  San 
Francisco  State  University  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2).  the  seven  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Department  of  Anthropology.  San 
Francisco  State  University  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e).  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  United  Auburn  Indian 
Community,  the  Washoe  Tribe  of 
Nevada  &  California,  and  the 
Mooretown  Rancheria  of  Maidu  Indians 
of  California. 

This  notice  has  been  sent  to  officials 
of  the  United  Auburn  Indian 
Community,  the  Washoe  Tribe  of 
Nevada  &  California,  and  the 
Mooretown  Rancheria  of  Maidu  Indians 
of  California.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Jeff  Fentress. 
NAGPRA  Coordinator,  Department  of 
Anthropology.  San  Francisco  State 
University.  1600  HoUoway  Avenue,  San 
Francisco.  CA  94132.  telephone  (415) 
338-2046,  before  January  22.  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  United 
Auburn  Indian  Community,  the  Washoe 
Tribe  of  Nevada  &  California,  and  the 
Mooretown  Rancheria  of  Maidu  Indians 
of  California  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  December  14.  2000. 
(ohn  Robbins, 

Assistant  Dirrctor,  Cultural  Resources 

Stewardship  and  Partnerships^ 

[FR  Doc.  00-32660  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  the  Department  of 
Anthropology,  San  Francisco  State 
University,  San  Francisco,  CA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Department  of 
Anthropology.  San  Francisco  State 
University,  San  Francisco,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Department  of 
Anthropology,  San  Francisco  State 
University  professional  staff  in 
consultation  with  representatives  of  the 
Round  Valley  Indian  Tribes  of  the 
Roimd  Valley  Reservation,  California. 

In  1966,  human  remains  representing 
one  individual  were  recovered  from 
CA-MEN-748,  a  site  located  in 
Williams  Valley,  CA,  that  was  excavated 
by  San  Francisco  State  University 
during  the  Etsel-Franciscan  Reservoir 
Project.  No  known  individual  was 
identified.  The  11  associated  funerary 
objects  are  olivella  beads,  trade  beads, 
and  chert  flakes. 

The  geographic  location  of  the  site 
and  archeological,  historical,  and  oral 
history  evidence  indicate  that  these 
human  remains  and  associated  funerary 
objects  are  likely  to  be  Native  American 
and  associated  with  the  Yuki  Indians. 
The  area  of  Williams  Valley  is 
recognized  as  being  in  the  historic 
territory  of  the  Yuki  at  the  time  of  Euro- 
American  contact.  The  location  of  the 
site  on  a  terrace  above  a  valley  is 
consistent  with  a  contact-period  pattern 
of  settlement  in  which  the  Yuki 
relocated  to  secondary  sites  after  being 
displaced  from  their  fraditional  lands. 
Evidence  presented  during  consultation 
indicates  that  the  materials  recovered 
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are  consistent  with  Yuki  material 
culture. 

Based  on  the  above-mentioned 
information,  officials  of  the  Department 
of  Anthropology,  San  Francisco  State 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Department  of  Anthropology,  San 
Francisco  State  University  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2).  the  11  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  hmnan 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Department  of 
Anthropology,  San  Francisco  State 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Round  Valley  Indian  Tribes  of  the 
Round  Valley  Reservation,  California. 

This  notice  has  been  sent  to  officials 
of  the  Round  Valley  Indian  Tribes  of  the 
Round  Valley  Reservation,  California. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Jeff  Fentress,  NAGPRA 
Coordinator,  Department  of 
Anthropology,  San  Francisco  State 
University,  1600  HoUoway  Avenue,  San 
Francisco,  CA  94132,  telephone  (415) 
338-2046.  before  January  22,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Round 
Valley  Indian  Tribes  of  the  Round 
Valley  Reservation,  California  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  December  14,  2000. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  00-32661  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Obiects  In  the 
Possession  of  the  Department  of 
Anthropology,  San  Francisco  State 
University,  San  Francisco,  CA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice, 


Graves  Protection  and  Repatriation 
Act  (NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventor\'  of  human 
remains  and  associated  funerarv'  objects 
in  the  possession  of  the  Department  of 
Anthropology.  San  Francisco  State 
University,  San  Francisco.  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  himian  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Department  of 
Anthropology,  San  Francisco  State 
University  professional  staff  in 
consultation  with  representatives  of  the 
Central  Valley  and  Mountain 
Reinterment  Association  on  behalf  of 
Santa  Rosa  Indian  Commvmity  of  the 
Santa  Rosa  Rancheria,  California. 

In  1968.  human  remains  representing 
a  minimimi  of  one  individual  were 
recovered  from  CA-MAD-UNK,  a  site 
located  in  Madera,  CA.  Collections 
docimientation  indicates  that  the  human 
remains  were  recovered  by  Mr.  Pat 
O'Rourke  of  the  Madera  Tribune 
newspaper  and  were  sent  by  him  to  San 
Francisco  State  University  for  curation 
at  an  unknown  date.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

This  individual  is  identified  as  Native 
American  based  on  geographic, 
historical,  and  oral  history  evidence. 
The  site  is  located  in  the  historic 
territory  of  the  Northern  Valley  Yokuts 
Indians,  occupied  by  them  at  the  time 
of  Euro- American  contact.  Oral  history 
evidence  presented  during  consultation 
indicates  that  there  is  an  association 
between  the  Yokuts  and  the  present-day 
Santa  Rosa  Indian  Commimity  of  the 
Santa  Rosa  Rancheria,  California. 

In  1968,  human  remains  representing 
six  individuals  were  recovered  from  CA- 
MER-66,  located  in  Dos  Palos,  CA. 
Collections  documentation  indicates 
that  the  remains  were  recovered  during 
archeological  excavations  conducted  by 
San  Francisco  State  University.  No 
known  individuals  were  identified.  The 
124  associated  funerary  objects  are 
charm  stones,  haliotis  pendants,  bird 
bone  ornaments,  bone  tools,  olivella 
beads,  and  tivela  beads. 

These  individuals  are  identified  as 
Native  American  based  on  geographic, 
archeological,  and  oral  history  evidence. 
The  site  is  located  in  the  historic 
territory  of  the  Northern  Valley  Yokuts 


Indians,  occupied  by  them  at  the  time 
of  Euro-American  contact.  The  artifact 
assemblage  is  consistent  with  the 
Yokuts  culture.  Oral  histor\'  evidence 
presented  during  consultation  indicates 
that  there  is  an  association  between  the 
Yokuts  and  the  present-day  Santa  Rosa 
Indian  Community  of  the  Santa  Rosa 
Rancheria.  California. 

Around  1962,  human  remains 
representing  a  minimum  of  two 
individuals  were  recovered  from  CA- 
STA-133,  a  site  located  near  Patterson, 
CA.  Collections  documentation 
indicates  that  the  site  was  recorded  in 
1962  by  Leonard  Foote  and  that  the 
remains  were  recovered  during 
archeological  survey  and  excavations 
conducted  by  students  at  San  Francisco 
State  University.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

■These  individuals  are  identified  as 
Native  American  based  on  geographic 
and  oral  history  evidence.  The  site  is 
located  in  the  historic  territory  of  the 
Northern  Valley  Yokuts  Indians, 
occupied  by  them  at  the  time  of  Euro- 
American  contact.  Oral  history  evidence 
presented  during  consultation  indicates 
that  there  is  an  association  between  the 
Yokuts  and  the  present-day  Santa  Rosa 
Indian  Community  of  the  Santa  Rosa 
Rancheria.  California. 

Based  on  the  above-mentioned 
information,  officials  of  the  Department 
of  Anthropology.  San  Francisco  State 
Universitv  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  nine  individuals 
of  Native  American  ancestry.  Officials  of 
the  Department  of  Anthropology.  San 
Francisco  State  University  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2).  the  124  objects  Usted  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Department  of 
Anthropology,  San  Francisco  State 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria,  California. 

This  notice  has  been  sent  to  officials 
of  the  Central  Valley  and  Mountain 
Reinterment  Association  and  the  Santa 
Rosa  Indian  Community  of  the  Santa 
Rosa  Rancheria,  California. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 


80960 


Federal  Register   Vol.  65,  No.  247 /Friday,  December  22.  2000/ Notices 


contact  [eff  Fentress,  NAGPR.A 
Coordinator.  Department  of 
Anthropology.  San  Francisco  State 
Universitv.  1600  Holloway  Avenue.  San 
Francisco.  CA  94132.  telephone  (415) 
338-2046,  before  Januan-  22,  2001 
Repatriation  of  the  human  remains  and 
associated  funerar\'  objects  to  the 
Central  Valley  and  Mountain 
Reinterment  Association  on  behalf  of 
the  Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Ranchena.  California  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  December  14.  2000. 
lohn  Robbins, 

Assistant  Director.  Cultural Besourres 
Stewardship  and  Partnerships. 
|KR  Doc.  00-32662  Filed  12-21-00  :  8:45 
ami 

BILLING  CODE  4310-70-F 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Labor  Research  Advisory  Council; 
Renewal 

In  accordance  with  the  provisions  ot 
the  Federal  Advisory  Committee  Act. 
and  after  consultation  with  General 
Services  Administration  (GSA),  1  have 
determined  that  renewal  of  the  Labor 
Research  Advisory  Council  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  Labf)r 

The  Council  will  advise  the 
Commissioner  of  Labor  Statistics 
regarding  the  statistical  and  analytical 
work  of  the  Bureau  of  Labor  Statistics, 
providing  perspectives  on  these 
programs  in  relation  to  the  needs  of  the 
labor  unions  and  their  members. 

Council  membership  and 
participation  in  the  Council  and  its 
subcommittees  are  broadlv 
representatives  of  union  organizations 
of  all  sizes  of  membership,  with 
national  coverage  that  reflects  the 
geographical,  industrial,  and 
occupational  sectors  of  the  economy. 

The  Council  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisorv 
Committee  Act.  The  Charter  is  being 
filed  simultaneously  herewith  with  the 
Library  of  Congress  and  the  appropriate 
congressional  committees. 

Interested  persons  are  invited  to 
submit  comments  regarding  renewal  of 
the  Labor  Research  Advisory  Council. 
Such  comments  should  be  addressed  to: 
Deborah  P.  Klein,  Associate 
Commissioner,  Office  of  Publications 
and  Special  Studies,  Bureau  of  Labor 
Statistics.  Department  of  Labor,  Postal 


Square  Building,  2  Massachusetts 
Avenue,  NE..  Washington,  DC  20212, 
telephone:  202-691 -.5900. 

.Signed  at  VVashingtun.  D(..  this  18th  day  of 
Dfienihcr  2000 

Alexis  M.  Herman. 

Secretary  of  Labor 

IKR  no(    0O-:i2707  Ml.'d  12-21-00;  8:45  ami 

BILLING  CODE  4510-24-M 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 

part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PR.^95)  |44  i:.S.C.  3506(c)(2){A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instrumtmts  are  clearlv 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
National  Office  of  Job  Corps  is  soliciting 
comments  concerning  the  proposed  new- 
collection  of  lob  Ckjrps'  Graduate  and 
Former  EnroUee  Placement  Re- 
verification  and  Follow-up  Surveys. 

A  copv  of  the  prop(3sed  information 
collection  request  (K^R)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
February  22,  2001. 
ADDRESSES:  Send  comments  to  Edna 
Primrose-Cloates,  U.S.  Department,  of 
Labor,  Office  of  lob  Corps,  200 
Constitution  Ave.,  NW.,  Room  N4656, 
Washington,  DC  20210.  Tel.  (202)  693- 
3133.  Fax  (202)  693-3113,  ore-mail 
eprimrose-coates<%doleta.gov.. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

)ob  Corps  is  the  nations  largest  and 
most  comprehensive  residential 
education  and  job  training  program  for 
at-risk  vouth.  ages  16  and  24.  Program 
participants  are  typically  high  school 
dropouts  in  need  of  further  education 


and  vocational  training.  Authorized  by 
the  Workforce  Investment  Act  (WIA)  of 
1998,  Job  Corps  is  operated  by  the 
Department  of  Labor  through  a 
nationwide  network  of  118  Job  Corps 
centers.  The  program  is  primarily 
residential,  operating  24  hours  per  day. 
7  days  per  week,  with  non-resident 
students  limited  by  legislation  to  20 
percent  of  national  enrollment.  These 
centers  presently  accommodate  more 
than  42.000  students.  While  students 
may  stay  in  Job  Corps  up  to  two  years 
to  complete  their  programs,  the  average 
length  of  stay  is  eight  months.  Thus, 
more  than  68.000  young  people  receive 
training  in  Job  Corps  in  a  year. 

When  they  separate  from  Job  Corps, 
youth  are  prepared  to  pursue 
employment  opportunities  related  to 
their  Job  Corps  training,  post-secondary 
educational  and  training  experiences,  or 
enter  the  Armed  Forces.  The  purpose  of 
this  data  collection  effort  is  to  provide 
the  National  Office  of  Job  Corps  with 
information  on  the  status  of  Job  Corps 
students  after  they  separate  from  the 
program.  Information  will  be  collected 
on  the  status  of  placed  graduates  13 
weeks.  6  months,  and  12  months  after 
their  initial  placement  in  a  job  or 
school/training  program.  Similar 
information  will  also  be  collected  on  the 
status  of  former  enrollees  (non- 
graduates  who  stayed  at  least  60  days) 
1 3  weeks  after  they  separate  from  Job 
Corps,  and  on  non-placed  graduates  12 
months  after  they  complete  the  program. 
This  data  collection  effort  also  includes 
re- verification  of  reported  initial 
employment  and/or  school  placements 
of  graduates  and  former  enrollees.  These 
data  will  be  used  to: 

•  Provide  information  to  Congress 
and  the  Secretary  of  Labor  on  the 
employment  and  education  outcomes  of 
Job  Corps  graduates  and  former 
enrollees  per  Workforce  Investments  act 
reporting  requirements. 

•  Assessment  graduates'  and  former 
enrollees'  satisfaction  with  their  Job 
Corps  experience  in  order  to  identif\' 
useful  program  aspects  and  those  factors 
that  contributed  to  decisions  to 
withdraw  from  the  program  prior  to 
graduation,  where  applicable. 

Information  to  fulfill  these  objectives 
will  be  collected  using  telephone 
surveys.  These  telephone  surveys  will 
be  conducted  with  graduates  and  former 
enrollees  at  the  aforementioned  times. 

The  Secretary  of  Labor  will  use  the 
data  collected  to  assess  Job  Corps' 
effectiveness  in  meeting  its  objectives 
according  to  the  Workforce  Investment 
Act.  In  addition,  the  Director  of  Job 
Corps  will  incorporate  these  data  into 
its  Outcome  Measurement  System  to 
evaluate  the  short-term  post-center 
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outcomes  of  graduates  and  former 
enrollees,  as  well  as  the  long-term  post- 
center  outcomes  ofgraduates.  The 
Director  will  also  use  this  information 
on  student  outcomes  and  customer 
feedback  to  develop  and/or  refine 
policies  in  order  to  improve  its  delivery 
of  educational  and  job  training  services 
to  at-risk  youth. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  agency's  burden 
estimates  for  the  proposed  data 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

This  submission  requests  approval  of 
three  surveys  that  will  be  used  to  collect 
follow-up  data  on  individuals  who  are 
no  longer  actively  participating  in  Job 
Corps.  The  surveys  are  comprised  of 
modules  that  include  questions 
designed  to  obtain  the  following 
information:  re-verification  of  initial  job 
and/or^chool  placements;  employment 
and  educational  experiences;  job  search 


activities  of  those  who  are  neither 
working  nor  in  school;  and  information 
about  former  participants'  satisfaction 
with  the  services  provided  by  Job  Corps. 

Additionally,  this  submission 
requests  approval  of  two  brief  surveys 
(one  for  employers  and  one  of  the 
schools  or  training  institutions)  that  will 
be  used  to  collect  initial  placement  re- 
verification  data  for  the  subset  of  placed 
graduates  and  former  enrollees  that 
cannot  be  contacted  directly. 

Type  of  Review.  New. 

Agency:  U.S.  Department  of  Labor, 
National  Office  of  Job  Corps. 

Title:  Job  Corps'  Graduate  and  Former 
Enrollee  Placement  Re- Verification  and 
Follow-up  Surveys. 

Agency  Number:  If  applicable; 
otherwise  omit  this  line  entirely. 

Affected  Public:  Individuals  who 
separate  from  Job  Corps;  Business  or 
other  for-profit/Not-for-profit 
institutions. 


Form 


Total 
respondents 


Frequency 


Total 
responses 


Average 
time  per 
response 
(minutes) 


Burden 
(hours) 


-r 


Placed  Former  Enrollees  at  13  Weeks 

Placed  Graduates  at  13  Weeks 

Non-Placed  Former  Enrollees  at  13  Weeks 

Non-Placed  Graduates  at  12  Months 

Placed  Graduates  at  6  Months 

Placed  Graduates  at  12  Months 

Totals  


6,020  :  One  time  only 

26,400    One  time  only 

1,330    One  time  only 

1 ,365    One  time  only 

24,640    One  time  only 

23,000  I  One  time  only 


6.020 

26.400 

1.330 

1,365 

24,640 

23,000 


1.505 
6.600 
226 
228 
4.928 
3.833 


82,745 


17.320 


Total  Burden  Cost  (capital/startup): 
Job  Corps  will  initiate  its  telephone  data 
collection  from  former  enrollees  and 
graduates  starting  after  January  2001. 
Computer  Assisted  Telephone 
Interviewing  (CAT!)  centers  are  being 
established  at  two  contractors'  locations. 
The  total  cost  is  estimated  at  $89,380, 
including  $43,380  for  hardware,  $40,000 
for  softwrare  and  $6,000  for 
communications. 

Total  Burden  Cost  (operating/ 
maintaining):  The  estimated  annual  cost 
of  completing  82,755  interviews  with 
Job  Corps  graduates  and  former 
enrollees  is  $2,482,650.  This  includes 
$220,500  for  the  former  enrollee 
surveys — placed  and  non-placed; 
$40,950  for  the  non-placed  graduate 
survey  at  12-months;  $792,000  for 
placed  graduates  at  13  weeks;  and 
$1,429,200  for  placed  graduate  siu^^eys 
and  6  and  12  months. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 


Dated:  December  18.  2000. 
Richard  C.  Trigg, 

National  Director  of  Job  Corps. 

[FR  Doc.  00-32709  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  4510-3(MM 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  Inviting  Proposals  for  Selected 
Demonstration  Projects  for  Youth 
Offenders;  Correction 

AGEriCY:  Employment  and  Training 
Administration,  Department  of  Labor. 

ACTION:  Correction, 

SUMMARY:  In  notice  document  00-32018 
beginning  on  page  79124  in  the  issue  of 
Monday,  December  18,  2000,  make  the 
following  correction. 

On  page  79133,  Appendix  A — 
COVERSHEET,  on  the  second  line 
Application  for  funding  under  SGA/ 
DFA-110  "Community  Audits".  This 
should  be  changed  to  Application  for 
funding  under  SGA/DFA  01-101 


"Youth  Offender  Demonstration 
Projects". 

Signed  at  Washington.  DC  this  date. 
December  19.  2000. 

Laura  A.  Cesario,  ,^ 

Grant  Officer,  Division  of  Federal  Assistance. 
[FR  Doc.  00-32708  Filed  12-21-00;  8:45  am] 
BILUNG  CODE  4510-3O-M 


DEPARTIMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  ol 


80962 


Federal  Register/ Vol.  65,  No.  247 /Friday.  December  22.  2000 /Notices 


Federal  Register / Vol.  65,  No.  247 /Friday,  December  22,  2000 /Notices 


80963 


laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisums  for  the 
payment  of  wages  determined  to  be 
prevailing  hy  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  L;.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 


in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 

Massachusetts 
MAOOOOOl  (Feb 
M.-\000()02  (Feb 
M.M)OOUO;i  (Ft;b 
M.-VOOUOOb  (Feb 
M.^00U0()7  I  Feb 
M.^U0U0()8  (Feb 
M.M)0000<J  (Feb. 

.^l.^ot)oolo  (Feb 

M.M)0()()i:)  (Feb 
M.NOOOOIS  (Feb 
M.AUUOOlf.  (Ft'b 
M.M)00()17  (Feb. 
M.NOOOOIH  (Ff'b. 


M.xoooom  (t-fb 
M.\U()(HJ2U  [hi'b 
M.\OUUO.;i  (hct) 
New  York 

N'^OOOOOl  (Feb 
\Y0000()2  (Feb 
.WOOOOOi  (Feb 
NV0()()0()4  (Feb 
WDOOOOH  (Feb 
NVOOOOUr  (Feb 
NVOOOOOH  (Feb 
NYOOdOOH (Feb 
NYOOOOU)  (Feb. 
NYOOUUn  (Feb. 
NYOOOOl.!  (F.!b 
\Y(U)()l)!4  (Feb. 
\YUOUUlh  (Feb 
.\YU(Jt)l)lH  (Feb 
NYQ()002()  (Feb 
.\M)(IU()21  (Fel). 
NM)(){)022  (Feb 
NY00002H  (Feb. 
.WOOUO.n  (Feb 
NY0OOO.i2  (Feb 
NY()t)()0:i4  (Feb 
■NYOOOlHh  (Feb 
N'lOOUO:)?  (Feb 
NY00U038  (Feb 
NYOOOO:)!)  (Feb 
NY 000041 (Feb 
N\ 000042 (Feb 
NY()0004:i  (Feb 


11. 
11. 
1  1. 
11, 
11. 
11. 
11. 
11. 
11. 
1  1. 
11. 
11. 

n, 
11, 
11, 
11. 

11. 
11. 
11, 
11. 
11. 
11. 
11. 
11. 
11. 
11. 
11. 
11. 
11. 
11, 
1 1. 
11. 
11. 
11. 
11. 
11. 
11, 
11. 
11. 
11. 
11. 
11. 
11. 
11. 


2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 

2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 


2000) 
2000) 
2000) 
2000] 
2000) 
2000) 
11.  2000) 
11.  2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
1.  2000) 
1.  2000) 
1,  2000) 


NY000044  (Feb. 
NY000045  (Feb. 
NY000046  (Feb, 
NY000047  (Feb, 
NY000048  (Feb. 
NY000049  (Feb. 
NY000066  (Feb. 
NY000067  (Feb. 
NY000069  (Feb. 
\Y000076  (Feb. 
\Y000077  (Feb. 
\Y000078  (Feb. 
NY'000079  (Feb. 
RIOOOOOl  (Feb.  1 
RI000002  (Feb.  1 
RI000005  (Feb.  1 

Volume  II 

District  of  Columbia 

DCOOOOOl  (Feb.  11.  2000) 
DC000003 (Feb   11. 2000) 

Delaware 

DE000002  (Feb.  11.  2000) 
DE000005  (Feb.  11.  2000) 
DEOOOOOB  (Feb.  11.  2000) 

Marvland 

MboOOOOl  (Feb.  11,  2000) 
.MD000034  (Feb.  11,  2000) 
MD000035  (Feb.  11.  2000) 
MD000036  (Feb.  11,  2000) 
MD000046  (Feb.  11.  2000) 
MD000047  (Feb.  11,  2000) 
MD000048  (Feb.  11.  2000) 
MD000056  (Feb.  11,  2000) 
MD000057  (Feb.  11,  2000) 

Pennsylvania 

P,\d00001  (Feb.  11,  2000) 
PA000002  (Feb.  11,  2000) 
PA000004  (Feb.  11,  2000) 
PA000008  (Feb.  11,  2000) 
PAOOOOIO  (Feb.  11,  2000) 
PA000013  (Feb.  11,  2000) 
P.^000014  (Feb.  11.  2000) 
P.\000017  (Feb.  11.  2000) 
P.\000018  (Feb.  11.  2000) 
PA000030  (Feb.  11,2000) 
P.Jv000033  (Feb.  11,  2000) 
P.A000035  (Feb.  11,  2000) 
P.-\000038  (Feb  11.  2000) 
PA000040  (Feb.  11.  2000) 
PA000042  (Feb.  11.  2000) 
PA000050  (Feb.  11,  2000) 
P.\000054  (Feb.  11.  2000) 
PA000065  (Feb,  11.  2000) 

Virginia 
VA000015  (Feb.  11.  2000) 
VA000020  (Feb.  11,  2000) 
\A000022  (Feb.  11.  2000) 
VA000025  (Feb.  11.  2000) 
V.\000039  (Feb.  11,  2000) 
VA000048  (Feb.  11,  2000) 
VA000052  (Feb.  11.  2000) 
V.'XOOOOSS  (Feb.  11,  2000) 
V.>\000063  (Feb.  11,  2000) 
V.AOOOOye  (Feb.  11,  2000) 
V.'\000078  (Feb.  11,2000) 
V.A000079  (Feb.  11,2000) 
VA000092  (Feb.  11.  2000) 
V.^000099  (Feb.  11.  2000) 


11 
11 
11 


11 


2000] 
2000) 
2000) 
2000) 
2000) 
2000) 
11.  2000) 
11.2000) 
11.2000) 
11.2000) 
11.2000) 
11.2000) 
11,2000) 


Volume  III 

Kentucky 

KYOOdoOl  (Feb. 
KY000002  (Feb. 
KY000003  (Feb. 
KY000007  (Feb. 


11.  2000) 
11.  2000) 
11.  2000) 
11,  2000) 


KV000027  (Feb.  11,2000) 
KY000029  (Feb,  11,  2000) 
KY000035  (Feb.  11,2000) 

Volume  I\' 

lUinois 

IL000008  (Feb.  11.  2000) 
IL000052  (Feb.  11.  2000) 
IL000065  (Feb.  11,  2000) 

Indiana 

INOOOOOl  (Feb.  11.  2000) 
IN000002  (Feb.  11.  2000) 
IN000003  (Feb.  11.  2000) 
IN000004  (Feb.  11.2000) 
IN000005  (Feb.  11,  2000) 
IN000006  (Feb.  11.  2000) 
IN000016  (Feb.  11.2000) 
IN000047  (Feb.  11.  2000) 

Michigan 

MIOOOOOl (Feb 
MI000002  (Feb 
MI000003  (Feb 
MI000005  (Feb.  1 1 
M1000007  (Feb.  11 
MIOOOOOB (Feb 
MIOOOOlO  (Feb 
MI000012  (Feb 
MI000015  (Feb 
MI000016 (Feb 
MI000019  (Feb 
MI000030 (Feb 
MI000031  (Feb 
MI000040  (Feb.  11.2000) 
MI000046  (Feb.  11,  2000) 
MI000047  (Feb.  11,2000) 
M1000050  (Feb.  11,  2000) 
M1000060  (Feb.  11.  2000) 
MI000062  (Feb.  11.  2000) 
MI000063  (Feb.  11.  2000) 
MI000066  (Feb.  11,  2000) 
MI000067  (Feb.  11,  2000) 
MI000068  (Feb.  11.  2000) 
MI000069  (Feb.  11.  2000) 
MI000070  (Feb.  11,  2000) 
MI000071  (Feb.  11,  2000) 
MI000072  (Feb.  11.2000) 
M1000073  (Feb.  11.2000) 
MI000074  (Feb.  11.  2000) 
MI000075  (Feb.  11.  2000) 
MI000076  (Feb.  11.  2000) 
MI000077  (Feb.  11.2000) 
M1000078  (Feb.  11.  2000) 
MI000079  (Feb.  11,2000) 
MI000080  (Feb.  11.  2000) 
MI000081  (Feb.  11,  2000) 
MI000082  (Feb.  11,  2000) 
MI000083  (Feb.  11,  2000) 
MI000084  (Feb.  11.  2000) 
MI000088  (Feb.  11,  2000) 
MI000098  (Feb.  11,  2000) 

Ohio 

OH000008  (Feb.  11,  2000) 
OH000013  (Feb.  11,  2000) 
OH000020  (Feb.  11,  2000) 
OH000028  (Feb.  11.  2000) 
OH000029  (Feb.  11.  2000) 

Volume  V 

Iowa 
lAOOOOOl  (Feb.  11,  2000) 

Louisiana 
LA000005  (Feb.  11,  2000) 
LA000009  (Feb.  11,  2000) 
LA000012  (Feb.  11.  2000) 
LA000014  (Feb.  11,  2000) 
LA000015  (Feb.  11,  2000) 


LA000017  (Feb.  11.  2000) 
LA000018  (Feb.  11,  2000) 
LA000052  (Feb.  11,  2000) 
Nebraska 

NEOOOOOl  (Feb.  11.2000) 
NE000009  (Feb,  11,  2000) 
NEOOOOll  (Feb.  11.  2000) 
NE000019  (Feb.  11,  2000) 
NE000058  (Feb.  11,  2000) 

Volume  VI 

Colorado 

CO000003  (Feb.  11.  2000) 
CO000005  (Feb.  11.  2000) 
COOOOOIO  (Feb.  11.  2000) 

Montana 

MTOOOOOl  (Feb.  11,  2000) 
MT000006  (Feb.  11,  2000) 
MT000007  (Feb.  11,  2000) 
MT000008  (Feb.  11,  2000) 
MT000034  (Feb.  11,  2000) 
MT000035  (Feb.  11,  2000) 

North  Dakota 

NDOOOOOl  (Feb.  11,  2000) 

South  Dakota 

SD000005  (Feb.  11,  2000) 

Wyoming 

WY000008  (Feb.  11,  2000) 


Volume  VII 

Arizona 
AZOOOOOl 

California 
CAOOOOOl 
CA000002 
CA000009 
CA000027 
CA000028 
CA000029 
CA000030 
CA000031 
CA000032 
CA000033 
CA000034 
CA000035 
CA000036 
CA000037 
CA000038 
CA000039 
CA000040 
CA000041 


(Feb.  11,  2000) 


(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11. 
(Feb.  11. 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 


2000) 
2000) 
2000) 
2000) 
2000) 
200C) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 
2000) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 


Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specifv-  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C.  this  14  day  of 
December  2000. 

Carl  J.  Poieskey. 

Chief.  Branch  of  Construction  Uage 

Determinations. 

|FR  Dor.  00-32387  Filed  12-21-00;  8:45  ami 

BILLING  CODE  4510-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-146] 

NASA  Advisory  Council,  Life  and 
MIcrogravity  Sciences  and 
Applications  Advisory  Committee, 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
armounces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee. 

DATES:  Thursday.  February  15,  2001. 
10:00  a.m.  to  5:00  p.m.;  and  Friday. 
February  16,  2001.  8:00  a.m.  to  12:00 
Noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration  Headquarters.  300 
E  Street,  SW.  MIC-7.  Room  7H46. 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Stephen  C.  Davison.  Code  UG.  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546.  202/358-0647. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Action  Status 

— Office  of  Biological  and  Physical 

Research  Strategic  Plan  and  Advisor\- 

Committee  Reorganization 
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— Education  and  Outreach  Programs 

— Biomedical  Research  and  Crew  Heahh 

— Interagency  Activities 

— Radiation  Health  and  Safety 

— Commercial  Space  Clenter  Activities 

— ISS  \on-Governmental  Organization 

Status 
— Code  U  ISS  Research  Plans 
— Subcommittee  Reports 
— Discussion  of  Committee  Findings 

and  Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  acoommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register 

Dated:  December  19.  2000. 
Beth  M.  McCormick. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Dof    0(}-.32719  Filed  12-21-00;  8:45  am] 

BILLING  CODE  751 0-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-145] 

U.S.  Centennial  of  Flight  Commission 

AGENCY:  .National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisor\'  Committee  Act.  Fublu 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  U.S. 
Centennial  of  Flight  t!lommission. 
DATES:  Wednesday.  lanuary  17.  2001, 
9:00  a.m.  to  11:00  a.m. 
ADDRESSES:  Smithsonian  National  Air 
and  Space  Museum,  7th  and 
Independence  Avenue,  SVV.  Director's 
Conference  Room,  3rd  Floor, 
Washington,  DC  20560.  Attendees  must 
check  in  at  the  Information  Desk  to  be 
cleared  to  the  3rd  floor 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Beverly  Farmarco,  Code  ZC.  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/358-1903. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Administrative/Follow  Up  Actions 
—Aviation  World's  Fair  2003  w/Mr. 

Tom  Kallman 
— Criteria  for  U.S.  Centennial  of  Flight 

Commission  Endorsement 
— Role  of  the  First  Flight  Centennial 

Federal  .\dvisory  Board 
— Communications  Plan 
— New  Business  Opportunities 


— Discussion/Adjournment 

It  is  imperative  that  the  meeting  be 

held  on  this  date  to  accommodate  the 

scheduling  priorities  of  the  key 

participants. 

Visitors  will  be  requested  to  sign  a 

visitor's  register. 

l),ilp,l   l)f(  finlior  Vh  2000 
Beth  M.  MtCormick, 

Advisory-  Committee  Manai^ement  Officer. 
S'ational  Aeronautics  and  Space 
Administration 

[K  Dm     lilt-  )271H  Kiled  12-21-00:  8:45  am] 
BILLING  CODE  751 0-01 -P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sub-Saharan  African  Infrastructure 
Fund 

AGENCY:  Overseas  Private  Investment 

(Corporation. 

ACTION:  Call  for  proposals. 

SUMMARY:  This  Call  for  Proposals  invites 
qualified  prospective  fund  managers  to 
submit  proposals  for  consideration  bv 
the  Overseas  Private  Investment 
Corporation  ("OPIC  ")  for  management 
of  a  sub-Saharan  African  infrastructure 
fund  (the  "Fund  ").  The  Fund  will  be  a 
private  t^quity  fund  with  aggregate 
capital  of  up  to  $350  million  that  will 
invest  in  privately  sponsored 
infrastruc:ture  projects  in  the  countries 
I  )f  sub-Saharan  Africa  A  portion  of  the 
Funds  total  capital  must  be 
unguaranteed  private  equity,  and  the 
remainder  will  be  senior  secured 
indebtedness  guaranteed  by  OPIC.  The 
primary  purpose  of  any  such  fund  will 
be  to  achieve  long-term  capital 
appreciation  through  investments  in 
infrastructure  projects  in  sub-Saharan 
.\frica  This  fund  will  succeed  a 
previously  approved  fund  of  the  same 
size  with  the  same  primary  purpose. 
Prospective  managers  may  obtain  an 
OPIC  Investment  Funds  Program 
Description  and  an  evaluation 
Questionnaire  from  OPIC's  web  site 
(http  '/www. opic.gov)  or  by  contacting 
OPIt'  OPK;  may  periodically  post 
additional  information  on  its  web  site  in 
the  form  of  Supplements  to  the  Call  for 
Proposals.  The  identity  of  all  persons 
submitting  proposals  will  be  posted  on 
OPIC's  web  site. 

DATES:  Submit  proposals  to  OPIC  no 
later  than  5  p.m.  Eastern  Standard  Time 
on  December  29,  2000. 
ADDRESSES:  Proposals  must  be  received 
at  OPIC's  offices  at  1100  New  York 
Avenue.  N.W.,  Washington,  DC.  20527. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  T.  Griffin.  Vice-President, 


Investment  Funds  Department,  OPIC,  by- 
telephone  at  (202) 336-8620. 
SUPPLEMENTARY  INFORMATION:  The 
Overseas  Private  Investment 
Corporation  ("OPIC")  is  a  self- 
sustaining  U.S.  government  agency  that 
assists  U.S.  private  investment  in  over 
140  emerging  market  economies  and 
developing  countries  through  four 
principal  activities:  project  finance, 
political  risk  insurance,  private  equity 
investment  funds  and  outreach 
activities.  OPIC  assisted  projects  are 
required  to  uphold  important  American 
values  relating  to  human  rights, 
workers'  rights,  the  environment,  and 
the  impact  on  the  U.S.  economy  as  well 
as  other  matters. 

OPIC  is  announcing  that  it  is  inviting 
proposals  with  respect  to  a  private 
equity  fund  with  aggregate  capital  of  up 
to  $350  million  that  will  invest  in 
privately  sponsored  infrastructure 
projects  in  the  countries  of  sub-Saharan 
Africa.  A  portion  of  the  fund's  total 
capital  must  be  unguaranteed  private 
equity,  and  the  remainder  will  be  senior 
secured  indebtedness  guaranteed  by 
OPIC.  The  primary  purpose  of  any  such 
fund  will  be  to  achieve  long-term  capital 
appreciation  through  investments  in 
infrastructure  projects  in  sub-Saharan 
Africa.  Such  investments  will  provide 
capital  for  project  development, 
business  expansion,  restructurings  and  ' 
privatizations. 

This  fund  will  succeed  a  previously 
approved  fund  of  the  same  size  with  the 
same  primary  purpose. 

OPIC  would  expect  "infrastructure  " 
to  include,  among  other  things: 

•  Environmental  services  such  as 
urban  and  rural  water  supply  and 
distribution,  sanitation,  solid  waste 
disposal  and  waste  treatment  projects; 

•  Bulk  water  supply  such  as  water 
reservoirs  and  transfer  schemes  utilizing 
methods  such  as  dams  and  pipelines: 

•  Transportation  systems  such  as  toll 
roads,  harbors,  light  and  heavy  rail 
systems  and  equipment,  emd  airports 
and  related  services  including  airlines; 

•  Energy  related  projects  such  as 
power  generation  at  independent  power 
plants,  transmission  and  distribution, 
and  oil  and  gas  processing  and 
transportation:  and 

•  Telecommunications  such  as 
international  cable  links,  satellite 
communications,  wireless 
communications,  fixed  line  expansions 
and  other  related  supplier  and  operator 
activities. 

The  fund  will  also  seek  to  provide 
support  to  woman  entrepreneurs  and  to 
innovative  investments  that  expand 
opportunities  for  women  and  maximize 
employment  opportunities  for  poor 
individuals. 
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The  fund  will  be  privately  owned  and 
privately  managed.  OPIC  is  seeking 
proposals  from  qualified  prospective 
fund  managers.  The  proposed  fund 
manager  must  demonstrate  experience 
and  success  on  at  least  the  following 
four  criteria:  Capital  raising  capability; 
private  equity  management;  a  broad 
infrastructxire  investment  record;  and 
sub-Saharan  Africa  experience. 

Proposals  should  identify  the  soiuces 
of  capital  that  the  proposer  would 
expect  to  approach  on  behalf  of  the  fund 
(either  directly  or  through  an 
independent  securities  placement 
agent).  OPIC's  preference  is  for  a 
majority  of  the  fund's  equity  to  be 
provided  by  U.S.  investors. 

Proposals  should  describe  the  legal, 
financial  and  management  structure  that 
the  proposed  fund  manager 
recommends  for  the  fund.  This  should 
include  the  level  of  economic  return 
and  the  other  benefits  that  the  various 
investors  would  look  for.  as  well  as  the 
proposed  compensation  for  the  fund's 
management.  "The  fund  should  be 
structured  to  ensure  that  it  fully  covers 
the  cost  of  the  program,  including  the 
OPIC-guarante'ed  debt,  as  well  as 
projected  fees  and  profit  participations. 

OPIC's  evaluation  of  proposal  will  be 
based  primarily  on  the  following 
criteria: 

•  The  ability  of  the  fund  sponsors  to 
raise  the  required  private  capital  in  a 
reasonable  period  of  time. 

•  The  credibility  and  thoughtfulness 
of  the  fund's  strategic  concept  and 
business  plan. 

•  The  experience  and  depth  of  the 
proposed  management,  both  in  the  U.S. 
and  in  the  countries  where  investments 
are  to  be  made.  OPIC  seeks  fund 
managers  with  a  track  record  in  direct 
equity  investments  and  relevant 
regional  experience.  OPIC  will  weigh 
heavily  the  team's  experience  in 
infrastructm-e  investinent  and  project 
finance.  The  fund  manager  is  expected 
to  add  value  to  the  portfolio  investments 
by  providing  management  expertise  and 
enhancing  the  business  of  portfolio 
investments,  and  to  have  a  strategy  for 
the  eventual  liquidation  of  investments. 

•  The  amount  and  terms  of  the  OPIC- 
guaranteed  debt  requfred  by  the  fund. 

•  The  responsiveness  of  the  fund  to 
current  foreign  policy  objectives  of  the 
United  States. 

An  OPIC  Investment  Funds  Program 
Description,  and  a  Questioimaire,  may 
be  obtained  on  OPIC's  web  site  [http:/ 
/www.opic.gov).  The  Questionnaire  is 
designed  to  identify  information  that 
will  be  helpful  to  OPIC  in  evaluating 
proposals. 

OPIC  may  periodically  post  additional 
information  on  its  internet  web  site  in 


the  form  of  Supplements  to  the  Call  for 
Proposals.  Any  information  so 
designated  on  OPIC's  web  site  may 
supplement  or  modify,  and  will  be 
considered  a  part  of  the  information  set 
forth  in  this  Call  for  Proposals.  The 
identity  of  all  persons  submitting 
proposals  will  be  promptly  posted  on 
OPIC's  web  site,  so  that  they  are  known 
to  each  other. 

Proposals  must  be  submitted  both  in 
writing  and  on  diskette.  Five  copies  of 
each  proposal,  together  with  a  copy  on 
diskette  in  Microsoft  Word  or  Excel  97 
format,  as  appropriate,  must  be  received 
by  OPIC  by  5:00  p.m.,  Eastern  Standard 
Time,  on  Friday,  December  29,  2000. 
Proposals  submitted  after  this  time  will 
not  be  accepted.  OPIC  may  make  a 
determination  based  solely  on  the 
written  proposals.  OPIC  will  begin 
review  of  proposals  as  they  are  received. 
Proposals  submitted  may  be 
supplemented  at  any  time  up  to  the 
deadline  for  submission  of  proposals. 
Information  contained  in  proposals  or 
questions  from  submitters  will  not  be 
given  proprietary  treatment.  OPIC  may 
suggest  its  own  formulation  from  among 
the  proposals  it  receives  or  based  on  its 
own  analysis,  which  formulation  may 
include  a  suggestion  that  certain 
proposals  be  combined.  Such  a 
suggestion  from  OPIC  would  not 
reinitiate  this  Call  for  Proposals  process. 
OPIC  also  reserves  the  right  not  to  select 
any  of  the  proposals  or  alternatives  and 
to  re-initiate  this  Call  for  Proposals.  The 
issuance  of  this  Call  for  Proposals  does 
not  obligate  OPIC  to  provide  support  to 
any  proposal  nor  any  fund. 

leffrey  T.  Griffin, 

Vice  President/Investment  Fijnds.  0\-erseas 

Private  Investment  Corporation. 

[PR  Doc.  00^-32729  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  321 0-01 -U 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

Time  and  Dates:  1  p.m..  Monday. 
January  8,  2001;  8:30  a.m..  Tuesday. 
January  9,  2001. 

Pyace;  Washington.  DC.  at  U.S.  Postal 
Service  Headquarters.  475  L'Enfant 
Plaza,  SW.,  in  the  Benjamin  Franklin 
Room. 

Sfafus;  January  8  (Closed);  January  9 
(Open). 

Matters  to  be  Considered: 

Monday,  January  8 — 1:00  p.m.  (Closed) 

1.  Business  Initiative. 

2.  Financial  Performance. 

3.  Strategic  Plaiming. 


4.  Compensation  Issues. 

5.  Personnel  Matters. 

Tuesday,  January  9 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meetings. 

December  1,  and  December  4-5. 
2000. 

2.  Remarks  of  the  Postmaster  General/ 

Chief  Executive  Officer. 

3.  Consideration  of  Board  Resolution  on 

Capital  Funding. 

4.  Annual  Report  on  Government  in  the 

Sunshine  Act  Compliance. 

5.  Consideration  of  Fiscal  Year  2000 

Annual  Report. 

6.  Quarterly  Report  on  Financial 

Results. 

7.  Capital  Investments. 

a.  Integrated  Data  System  Upgrade. 

b.  Time  and  Attendance  Collection 
System. 

c.  Standard  Accounting  for  Retail 
Annual  Report. 

d.  Postal  Field  Computing 
Infrastructure. 

8.  Election  ofChairman  and  Vice 

Chairman  of  the  Board  of 
Governors. 

9.  Tentative  Agenda  for  the  February 

5 — 6,  2001,  meeting  in  San  Antonio. 
Texas. 

Contact  Person  for  More  Information: 
David  G.  Hunter,  Secretary  of  the  Board. 
U.S.  Postal  Service,  475  L'Enfant  Plaza, 
SW.,  Washington,  DC  20260-1000, 
Telephone  (202)  268-4800. 

David  G.  Hunter. 

Secretarw 

!FR  Doc.  00-32839  Filed  12-20-00:  2:50  pm) 

BILLING  CODE  7710-12-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  Accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  insited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
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automated  collection  techniques  or 
other  forms  of  information  technology 

Title  and  purpose  ot  information 
collection:  Application  for  Employee 
Annuity  Under  the  Railroad  Retirement 
Act;  0MB  3220-0002. 

Section  2  of  the  Railroad  Retirement 
Act  (RRA).  provides  for  payment  of  age 
and  ser\ice.  disability  and  supplemental 
annuities  to  qualified  employees.  The 
basic  requirements  for  a  regular 
employee  annuity  retirement  annuity 
under  the  RR.^  is  120  months  (10  years) 
of  creditable  railroad  service.  Benefits 
then  become  payable  after  the  employee 
meets  certain  other  requirements,  which 
depend,  in  turn,  on  the  type  of  annuity 
payable.  The  requirements  relating  to 
the  annuities  are  prescribed  in  20  CFR 
216.  and  220. 

The  forms  used  by  the  RRB  to  collect 
information  needed  for  determining 
entitlement  and  the  amount  of.  an 
employee  retirement  annuity  follow: 
Form  ,\.\-l.  Application  for  Employee 
Annuity  Under  the  Railroad  Retirement 
Act.  is  completed  by  an  applicant  for 
either  an  age  and  service  or  disability 
annuity.  It  obtains  information  about  the 


applicants  marital  history,  work  history, 
military  service,  benefits  from  other 
governmental  agencies  and  railroad 
pensions.  Form  AA-ld.  Application  for 
Determination  of  Employee  Disability,  is 
completed  by  an  employee  who  is  filing 
for  a  disability  annuity  under  the  RRA, 
or  a  disability  freeze  under  the  Social 
Security  Act  for  early  Medicare  based 
on  a  disability.  Form  G-204. 
Verification  of  Workers  Compensation/ 
Public  Disability  Benefit  Information,  is 
used  to  obtain  and  verifv'  information 
concerning  worker's  compensation  or 
public  disability  benefits  that  are  or  will 
be  paid  by  a  public  agency  to  a  disabled 
railroad  employee.  Completion  of  the 
forms  is  required  to  obtain  a  benefit. 
One  response  is  requested  of  each 
respondent. 

The  RRB  proposes  minor  non-burden 
impacting  editorial  and  formatting 
changes  to  Forms  AA-1.  AA-ld  and  G- 
204.  The  RRB  estimates  that  13,4000 
Form  AA-l's.  5.650  AA-ld's  and  50  G- 
204's  are  completed  annually.  The 
estimated  completion  time  for  Form 
AA-1  is  37  to  62  minutes  per  response. 


The  estimated  completion  time  for  Form 
AA-ld  is  35  to  60  minutes  per  response. 
The  estimated  completion  time  for  Form 
G-204  is  15  minutes  per  response. 

The  renewal  of  this  information 
collection  will  continue  the  RRB's 
initiative  to  consolidate  information 
collections  by  major  functional  areas. 
The  purpose  of  the  initiative  is  to  bring 
related  collection  instruments  together 
in  one  collection,  better  manage  the 
instruments,  and  prepare  for  the 
electronic  collection  of  this  information. 
(A  collection  instrument  can  be  an 
individual  form,  electronic  collection, 
interview,  or  any  other  method  that 
collects  specific  information  from  the 
public.) 

As  part  of  the  0MB  renewal  process, 
the  RRB  proposes  that  this  collection 
(OMB  3220-0002).  Application  for 
Employee  Annuity  under  the  Railroad 
Retirement  Act,  be  renamed  RRA 
Benefit  Applications.  Upon  approval  by 
OMB,  the  RRB  intends  to  merge  the 
following  OMB  approved  collections 
into  this  collection  by  the  expected 
expiration  date(s). 


OMB  collection  No 


Title 


RRB  forms 


Expected  expi- 
ration date 


3220-0016 
3220-0021 

3220-0030 

3220-0031 
3220-0032 
3220-0042 

3220-0083 
3220-0099 
3220-0106 
3220-0123 
3220-0136 
3220-0138 
3220-0140 
3220-01 54 

3220-0155 

3220-0195 


Certification  of  Relinquishment  of  Rigfits 
Evidence  of  Mantal  Relationship    Living  witti  Re- 
quirements 
Application  for  Survivor  Insurance  Annuities  

Apphcation  for  Survivor  Death  Benefits  

Sun/ivor  Questionnaire  

Application  for  Spouse  Annuity  Under  the  Railroad 
Retirement  Act 

Evidence  for  Application  of  Overall  Minimum  

Statement  Regarding  Contnbutions  and  Support  .... 

Application  for  Search  of  Census  Records  

Student  Beneficiary  Monitonng 

Public  Service  Pension  Questionnaire  

Self-Emptoyment  Questionnaire  -.. 

Employee  s  Certification        

Employee  Noncovered  Service  Pension  Question- 
naire 

Supplement  to  Claim  of  Person  Outside  the  United 
States 

Statement  Regarding  Contnbutions  and  Support  of 
Children 


t 


G-88  

G-124.  G-124a.  G-237,  G-238.  G-238a   

AA-17.   AA-17   CERT,    AA-17b.    AA-18,   AA-19, 

AA-20 
AA-21.  G-273a.  AA-lla.  G-131,  AA-21  CERT  ... 

RL-94-F   

AA-3  

G-319.  G-320  

G-134   

G-256   

G-315,  G-315a,  G-315a.1   

G-208.  G-212  

AA-4   

G-346  

G-209  

G^5  

G-139  


5/31/2002 
1/31/2003 

2/28/2004 

1/31/2003 
6/30/2003 
6/30/2003 

11/30/2003 
6/30/2002 
7/31/2001 

11/30/2003 
3/31/2004 
3/31/2004 
1/31/2003 
7/31/2002 

6/30/2001 

2/28/2002 


Revisions  to  existing  collection 
instruments  and.  occasionally,  a  new 
instrument  related  to  this  program 
function  may  be  required  during  the 
three-year  cycle  of  lliis  information 
collection,  the  RRB  currently  estimates 
the  completion  time  for  Form  G-88. 
Certification  of  Termination  of  Service 
and  Relinquishment  of  Rights  at  6 
minutes.  Form  G-124.  Statement  of 
Martial  Relationship  at  15  to  20 
minutes.  Form  G-124a.  Statement 
Regarding  Marriage  at  10  minutes.  Form 
G-237.  Statement  Regarding  Martial 


Status  at  15  to  20  minutes.  Form  G-238, 
Statement  of  Residence  at  3  to  5 
minutes,  Form  G-238a,  Statement 
Regarding  Divorce  or  Annulment  at  10 
minutes.  Form  AA-17.  Application  for 
VVidow(ers)  Annuity  at  47  minutes, 
Form  AA-17cert,  Application  Summary 
and  Certification  at  20  minutes.  Form 
AA-1 7b,  Application  for  Determination 
of  VVidow(ers)  Disability  at  40  to  50 
minutes.  Form  AA-18,  Application  for 
Mother's/Father's  and  Childs  Annuity  at 
47  minutes.  Form  AA-19.  Application 
for  Childs  Annuity  at  47  minutes.  Form 


AA-20,  Application  for  Parent's 
Annuity  at  47  minutes.  Form  AA-21, 
Application  for  Lump-Sum  Death 
Payments  and  Annuities  Unpaid  at 
Death  at  40  minutes.  Form  G-273a, 
Funeral  Director's  Statement  of  Burial 
Charges  at  10  minutes,  Forin  AA-lla. 
Designation  or  Change  of  Beneficiary  for 
Residual  Lump  Sum.  at  10  minutes, 
Form  G-131,  Authorization  of  Payment 
and  Release  of  All  Claims  to  a  Death 
Benefit  or  Accrued  Annuity  Payment  at 
5  minutes.  Form  AA-21CERT, 
Application  Summary  and  Certification. 


V 
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at  20  minutes,  Form  RL-94-F,  Survivor 
Questionnaire,  at  5  to  11  minutes.  Form 
AA-3,  Application  for  Spouse/Divorce 
Spouse  Annuity,  at  14  to  30  minutes, 
Form  G-319,  Employee  Annuitant's 
Statement  Regarding  Family  and 
Earnings,  at  25  to  60  minutes,  Form  G- 
320,  Statement  by  Employee  Annuitant 
Regarding  Student  Age  18-19,  at  14-30 
minutes.  Form  G-134.  Statement 
Regarding  Contributions  and  Support,  at 
75  to  85  minutes.  Form  G-256, 
Application  for  Search  of  Census 
Records,  at  10  minutes.  Form  G-315, 
Student  Questioimaire,  at  7  minutes. 
Form  G-315a,  Statement  by  School 
Official  of  Student's  Full-Time 
Attendance,  at  2  minutes.  Form  G- 
315a.l,  Notice  of  Cessation  of  Ful'-Time 
Attendance,  at  2  minutes.  Form  G-208, 
Public  Service  Pension  Questionnaire, 
at  15  minutes.  Form  G-212,  Public 
Service  Pension  Monitoring 
Questioimaire,  at  3  minutes,  Form  AA- 
4,  Self-Employment  and  Substantial 
Service  Questionnaire,  at  40  to  70 
minutes.  Form  G-346,  Employee's 
Certification,  at  5  minutes,  G-209, 
Employee  Noncovered  Service  Pension 
Questioimaire  at  1  to  8  minutes,  G-45, 
Supplement  to  Claim  of  Person  Outside 
the  United  States,  at  10  minutes,  G-139, 
Statement  Regarding  Contributions  and 
Support  of  Children,  at  15  minutes. 

After  the  last  information  collection  is 
merged  and  other  necessary  adjustments 
are  made,  the  resultant  information 
collection  is  expected  to  total 
approximately  17,904  annual  bm-den 
hours.  A  justification  for  each  action 
described  above  (merge  collection, 
revised  collection  instrument,  new 
collection  instrument)  will  be  provided 
to  OMB  with  a  Correction  Change 
Worksheet  (OMB  Form  83-C)  at  the 
time  the  action  occurs.  With  the  next 
renewal  of  this  collection,  the  RRB  will 
update  the  information  collection 
package  to  account  for  the  consolidation 
and  other  interim  adjustments. 

ADOmONAL  INFORMATION  OR  COMMENTS: 

To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp.  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago. 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[PR  Doc.  00-32739  Filed  12-21-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 


Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington,  D.C. 
20549. 

Extension:  Rule  154;  SEC  File  No.  270-^38; 
OMB  Control  No.  3235-0495. 

Notice  is  hereby  given  that,  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  the  Secm-ities  and 
Exchange  Commission  (the 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

The  federal  securities  laws  generally 
prohibit  an  issuer,  underwriter,  or 
dealer  from  delivering  a  security  for  sale 
imless  a  prospectus  meeting  certain 
requirements  accompanies  or  precedes 
the  seciu'ity  for  sale  unless  a  prospectus 
meeting  certain  requirements 
accompanies  or  precedes  the  security. 
Rule  154  [17  CFR  230.154]  under  the 
Securities  Act  of  1933  [15  U.S.C.  77a] 
(the  "Securities  Act")  permits,  under 
certain  circumstances,  delivery  of  a 
single  prospectus  to  investors  who 
purchase  securities  from  the  same  issuer 
and  share  the  same  address 
("householding")  to  satisfj'  the 
applicable  prospectus  delivery 
requirements.'  The  purpose  of  rule  154 
is  to  reduce  the  amount  of  duplicative 
prospectuses  delivered  to  investors 
sharing  the  same  address. 

Under  rule  154,  a  prospectus  is 
considered  delivered  to  all  investors  at 
a  shared  address,  for  purposes  of  the 
federal  securities  laws,  if  the  person 
relying  on  the  rule  delivers  the 
prospectus  to  the  shared  address  and 
the  investors  consent  to  the  delivery  of 
a  single  prospectus.  The  rule  applies  to 
prospectuses  and  prospectus 
supplements.  Currently,  the  rule 
permits  householding  of  all 
prospectuses  except  those  required  to  be 
delivered  for  business  combinations, 
exchange  offers,  or  reclassifications  of 


seciu-ities.2  Rule  154  permits 
householding  of  prospectuses  by  an 
issuer,  undervmter,  or  dealer  relying  on 
the  rule  if,  in  addition  to  the  other 
conditions  set  forth  in  the  rule,  the 
issuer,  underwriter,  or  dealer  has 
obtained  from  each  investor  wTitten  or 
implied  consent  to  householding.^  The 
rule  requires  issuers,  underwTiters,  or 
dealers  that  wish  to  household 
prospectuses  with  implied  consent  to 
send  a  notice  to  each  investor  stating 
that  the  investors  in  the  household  will 
receive  one  prospectus  in  the  future 
unless  the  investors  provide  contrary 
instructions.  In  addition,  at  least  once 
year,  issuers,  underwriters,  or  dealers, 
relying  on  rule  154  for  the  householding 
of  prospectuses,  must  explain  to 
investors  who  have  provided  written  or 
implied  consent  how  they  can  revoke 
their  consent.  Preparing  and  sending  the 
initial  notice  and  the  annual 
explanation  of  the  right  to  revoke  are 
collections  of  information. 

The  rule  allows  issuers,  underwriters, 
or  dealers  to  household  prospectuses 
and  prospectus  supplement  if  certain 
conditions  are  met.  Among  the 
conditions  with  which  a  person  relying 
on  the  rule  must  comply  are  providing 
notice  to  each  investor  that  only  one 
prospectus  will  be  sent  to  the  household 
and  providing  to  each  investor  who 
consents  to  householding  an  annual 
explanation  of  the  right  to  revoke 
consent  to  the  delivery  of  a  single 
prospectus  to  multiple  investors  sharing 
an  address.  The  purpose  of  the  notice 
and  annual  explanation  requirements  of 
the  rule  is  to  ensure  that  investors  who 
wish  to  receive  individual  copies  of 
shareholder  reports  are  able  to  do  so. 

Although  rule  154  is  not  limited  to 
investment  companies,  the  Commission 
believes  that  it  is  used  mainly  by  mutual 
funds  and  by  broker-dealers  that  deliver 
mutual  fund  prospectuses.  The 
Commission  is  unable  to  estimate  the 
number  of  issuers  other  than  mutual 
funds  that  rely  on  the  rule. 

The  Commission  estimates  that  there 
are  approximately  3000  mutual  funds, 
approximately  545  of  which  engage  in 


'  The  Securities  Act  requires  the  dehven  of 
prospectuses  to  investors  who  buy  securities  from 
an  issuer  or  from  undervvTiters  or  dealers  who 
participate  in  a  registered  distribution  of  securities. 
See  Securities  Act  sections  2(a)(10).  4(1).  4(3),  5(b) 
[15  U.S.C.  77b(a)(10),  77d(l),  77d(3).  77e(b):  see 
also  rule  174  under  the  Securities  Act  [17  CFR 
230.174]  (regarding  the  prospectus  delivery- 
obligation  of  dealers);  rule  15c2-8  under  the 
Securities  and  Exchange  j\ct  of  1934  |17  CFR 
240.15c2-8)  (prospectus  delivery  obligations  of 
brokers  and  dealers). 


•  The  Commission  has  proposed  an  dmendmenl 
to  rule  154  that  would  permit  the  householding  of 
prospectuses  required  to  be  delivered  for  business 
combinations,  exchange  offers,  or  reclassifications 
of  securities.  See  Delivery  of  Proxy  and  Information 
Statement  to  Households.  Securities  Art  Rpj  S'n 
7767;  .Securities  Exchange  .Act  Rel.  No  42102. 
Investment  Companv  Act  Rel.  No  24124  [\o\.  4. 
1999)  164  FR  62548  (Nov.  16.  1999)].  The  proposed 
amendment  has  not  been  adopted  as  of  the  date  of 
this  notice. 

'  Rule  154  permits  the  householding  of 
prospectuses  that  are  delivered  electronicallv  to 
investors  only  if  delivery  is  made  to  a  shared 
electronu  address  and  the  investors  gi\e  written 
consent  to  householding  Implied  rcjnsent  is  not 
permitted  in  such  a  situation   See  rule  154(b)(4) 
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direct  marketing  and  therefore  deliver 
their  own  prospectuses.  The 
Commission  estimates  that  each  direct- 
marketed  mutual  fund  will  spend  an 
average  of  20  hours  per  year  complvin" 
with  the  notice  requirement  of  the  rule, 
for  a  total  of  10,900  hours.  The 
Commission  estimates  that  each  direct- 
marketed  fund  will  also  spend  1  hour 
complving  with  the  explanation  of  the 
right  to  revoke  requirement  of  the  rule, 
for  a  total  of  54.T  hours.  The 
Commission  estimates  that  as  of  year- 
end  1998.  there  were  appro.ximately  300 
broker-dealers  that  carry  customer 
accounts  and.  therefore,  may  be 
required  to  deliver  mutual  fund 
prospectuses  The  Commission 
estimates  that  each  affected  broker- 
dealer  will  spend,  on  average, 
approximatelv  20  hours  c  omplving  with 
the  notice  requirement  of  the  rule,  for  a 
total  of  6.000  hours.  Each  broker-dealer 
will  ilsn  spend  1  hour  complying  with 
the  annual  explanation  of  the  right  to 
revoke  requirement,  for  a  total  of  300 
hours.  Therefore,  the  total  number  of 
respondents  for  rule  154  is  845  (545 
mutual  funds  plus  300  broker-dealers), 
and  the  estimated  total  hoiu-  burden  is 
17.745  hours  (1 1,445  hours  for  mutual 
funds  plus  6.300  hours  for  broker- 
dealers) 

The  estimate  of  average  burden  hours 
IS  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  .\c\.  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  sur\ey  or  study  of  the 
costs  of  Commission  rules  and  forms 

Compliance  with  the  collection  of 
information  requirements  of  the  rule  is 
necessary  to  obtain  the  benefit  of  relying 
on  the  rule.  Responses  to  the  collections 
of  information  will  not  be  kept 
confidential.  The  rule  does  not  require 
these  records  be  retained  for  any 
specific  period  of  time.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  New- 
Executive  Office  Building,  Washington, 
DC.  20503;  and  (ii)  Michael  E.  Bartell. 
Associate  Executive  Director.  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W.,  Washington.  DC  20549. 
Comments  must  be  submitted  to  OMB 
within  30  davs  after  this  notice. 


Dated:  December  12.  2000, 
Margaret  H.  .McFarland, 

Deputy  Sfcn-tary 

|FR  Doc.  00-32648  Filed  12-21-00:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43727;  File  No-CBOE-00- 
65] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  Chicago 
Board  Options  Exchange,  Inc.  to 
Extend  the  Pilot  Period  Relating  to  the 
Processing  of  Live  Ammo  Orders  Until 
January  31 ,  2001 

Dciemti.T  14.  JOdO 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder. - 
notice  is  herebv  given  that  on  December 
7.  2000.  the  Chicago  Board  Options 
Exchange.  Inc.  (•CBOE"  or  •Exchange") 
filed  with  the  Securities  and  Exchange 
(kimmission  ("SEC;"  or  "Commission") 
the  proposed  rule  changes  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
c;ommissi()n  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend, 
until  January  31.  2001.  the  pilot 
program  that  allows  an  Order  Book 
Official  COBO ')  or  a  Designated 
Primary  Market-Malter  ( "DPM")  to 
designate  certain  booked  orders  to  be 
electronically  executed.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  of  the  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  prepared 
summaries,  set  forth  in  sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  February  2.  2000,  the  Commission 
approved,  on  a  pilot  basis,  a  system 
change  that  allows  an  OBO  or  a  DMP  to 
reroute  orders  on  the  electronic  book 
screen  that  displays  market  orders  and 
limit  orders  that  improve  the  market 
("Live  Ammo")  to  the  Retail  Automatic 
Executive  System  ("RAES").  if  the 
orders  are  RAES-eligible. '  The  pilot, 
which  was  originally  scheduled  to 
expire  on  October  31.  2000.  was 
extended  to  expire  on  December  15. 
2000. ^ 

The  Exchange  now  proposes  to  extend 
the  pilot  until  January  31.  2001.  An 
extension  of  the  pilot  will  permit 
consideration  of  the  Exchange's 
proposal  to  adopt  the  Live  Ammo  to 
RAES  processing  system  on  a 
permanent  basis. "^  The  Exchange 
believes  that  the  proposed  extension  of 
the  pilot  until  January  31.  2001  will 
permit  the  benefits  of  Live  Ammo  to 
RAES  system  to  remain  in  place  while 
the  Commission  considers  the 
Exchange's  proposal  to  permanently 
adopt  the  system. 

2.  Basis 

The  Exchange  believes  that  because 
the  Live  Ammo  to  RAES  processing 
system  has  provided  for  the  more  timely 
execution  of  marketable  orders,  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,»  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5). ^  in  particular,  because  it  would 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  and  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  would  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  in  manner  consistent  with 
the  protection  of  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 


15  US.C.  78s(b)(l| 
M7CFR  240  19b-» 


'Securities  Exchange  Act  Release  No  42379,  65 
FR  6665  (Februan,'  10.  2000).  The  E.xchange  rule 
pertaining  to  the  processing  of  Live  .Ammo  orders 
IS  CBOE  Rule  7  4tg) 

■"  Securities  Exchange  .^ct  Release  No.  43499 
(October  31,  20001  65  FR  67023  (November  8.  20001 

■*  See  Securities  Exchange  ,^ct  Release  No.  43646 
(November  30.  20001.  65  FR  77403  (December  11. 
20001. 

•>15  L'.S.C.  78flb). 

M5US.C  78f(bl(5). 
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appropriate  in  furtherance  of  purposes 
of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  pubUc 
interest;  (2)  do.es  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(a)  of  the  Acts  and  R^je  jg]^ 
4(0(6)  9  thereunder.  10 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6) "  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  Rule  19b- 
4(f)(6)(ii)  12  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  seeks  to  have  the  proposed 
rule  change  become  operative 
immediately  in  order  to  allow  the  pilot 
to  continue  in  effect  on  an 
uninterrupted  basis. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  operative 
immediately  through  January  31,  2001. 
The  extension  of  the  pilot  will  provide 
the  Commission  with  the  time  necessary 
to  review  and  evaluate  the  Exchange's 
proposal  to  permanently  adopt  the  Live 
Ammo  to  RAES  system.  The 
Commission  notes  that  unless  the  pilot 
is  extended,  the  Pilot  will  expire  on 
December  15.  2000,  which  the 
Commission  believes  could  result  in 
confusion  regarding  how  orders  on  the 
Live  Ammo  screen  should  be  handled. 
Therefore,  the  Commission  believes  that 
it  is  in  the  public  interest  to  extend  the 
pilot. 


Based  on  these  reasons,  the 
Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  that  the 
proposed  rule  change  become  operative 
immediately  through  January  31. 
2001.13  At  any  time  within  60  days  of 
the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
cunendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-65  and  should  be 
submitted  by  January  12,  2001. 

For  the  Commission,  by  the  Di\ision  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland, 

Deputy  Secretan-. 

[FR  Doc.  00-32654  Filed  12-21-00:  8:4.i  amj 
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"ISr.S.C.  78s(bl(3)(A). 

^'17CFR240.19b-^(f)(6). 

'".\s  required  under  rule  19b-4(f)(6)(iii).  the 
Exchange  provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  date. 

"17CFR240.19l>-4(n(6). 

>-17CFR24O.19b(0(6)(iii). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43718;  File  No.  SR-NASD- 
00-36] 

Self-Regulatory  Organizations;  The 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Options  Position  Reporting 
Requirements  and  Application  of 
Options  Position  and  Exercise  Limits 
to  Trades  With  Non-memt>er  Brolcers 
and  Dealers 

December  13.  2000. 

I.  Introduction 

On  June  14,  2000,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  through  it 
wholly  owned  subsidiary,  NASD 
Regulation,  Inc.  ("NASD  Regulation"), 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
apply  options  position  reporting 
requirements  and  options  position  and 
exercise  limits  to  trades  with  non- 
member  brokers  and  dealers. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  September  7.  2000. '  No 
comments  were  received.  This  order 
approves  the  proposal. 

II.  Description  of  the  Proposal 

Presently,  the  NASD's  options 
position  limits,  exercise  limits,  and 
reporting  requirements.  Rules 
2860(b)(3).  2860(b)(4)  and  2860(b)(5). 
respectively,  apply  to:  (1)  Account  in 
which  a  member  has  an  interest:  (2)  an 
account  in  which  a  member's  partner, 
officer,  director  or  employee  has  an 
interest,  or  (3)  a  customer  account. 

However,  the  NASD's  definition  of 
"customer"  excludes  a  broker  or  dealer; 
therefore,  non-member  brokers  and 
dealers  are  currently  outside  the  scope 
of  these  rules.  To  bring  non-member 
brokers  and  dealers  within  the  pur\iew 
of  NASD  Rule  2860.  the  NASD  proposed 
to  amend  the  rule  to:  (1)  Require 
members  to  report  the  options  positions 
that  they  effect  for  non-member  brokers 
and  non-member  dealers  where  such 
positions  meet  the  reporting  threshr'    , 
under  NASD  rules:  (2)  applv  the 
NASD's  options  position  and  exerc,  e 
limits  to  members  that  effect  trades  for 


'  'For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  C.ommission  ha.'^ 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C  78c(f). 

■■'17CFR  200.30-,1Ia)(12| 


'  isr.-s.c.  7as(b)(i) 

-  17C:FR  240.  m!)—! 

'  .Securities  E\(  haiini'  .^(  t  Kfli'ase  No.  43220 
(.AuRiisI  21.  2000).  b")  FR  54334. 
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non-member  brokers  and  non-member 
dealers;  (3)  codih'  an  interpretive 
position  with  respect  to  which  firms  arn 
required  to  report  standardized  options 
positions  under  the  NASDs  options 
position  reporting  requirements;  and  (4) 
clarifv  that  a  member  may  have  its 
clearing  firm  report  options  positions  to 
the  NASD 

In  addition,  the  NASD  proposed 
several  technical  amendments  to  the 
options  position  reporting  requirements 
to  take  into  account  staff  interpretive 
positions  with  respect  to  reporting 
standardized  and  conventional  options 
Specifically,  the  amendments  codify 
options  position  reporting  requirements 
set  forth  in  Notice  to  Members  94-46. 
which  states  that  the  reporting 
requirements  are  "applicable  to  all 
standardized  options  positions 
established  by  members  of  their 
customers."  Access  firms  are  defined  in 
the  requirements  as  NASD  members  that 
conduct  a  business  in  e.xchange-traded 
options  but  are  not  themselves  members 
of  the  options  exchange  upon  which 
such  options  are  listed  and  traded. 
Limiting  reporting  of  standardized 
options  positions  under  NASD  rules  to 
access  firms  only  avoids  imposing 
duplicative  reporting  requirements  on 
NASD  members  who  are  also  members 
of  an  options  exchange,  inasmuch  as 
members  of  an  options  exchange  (i.e., 
dual  members)  are  required  to  report 
positions  on  standardized  options 
pursuant  to  the  rules  of  the  options 
exchange(s)  of  which  they  are  a 
member 

Finally,  the  rule  proposal  clarifies 
that,  consistent  with  current  practice,  a 
member  may  report  positions  directly  to 
the  Association  or  have  such  positions 
reported  to  the  Association  by  another 
firm.  According  to  the  Association,  this 
amendment  would  not  eliminate  the 
member's  ultimate  responsibility  to 
ensure  that  the  firm  reporting  the 
positions  on  the  member's  behalf  makes 
the  necessary  filings  with  the  NASD 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
association.  Specifically,  the 
Commission  finds  that  the  proposal  to 
amend  NASD  Rule  2860  is  consistent 
with  section  15A(b){6)  of  the  Act.-* 

Section  15A(b)(6) ''  requires  that  the 
rules  of  the  registered  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 


practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  ( Dordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.'" 

The  Commission  believes  that  the 
proposed  rule  change  will  protect 
individual  investors  and  the  public  by 
enabling  the  NASD  to  better  monitor  the 
financial  exposure  of  its  member  firms. 
The  Commission  also  believes  that  the 
proposed  rule  change  will  result  in 
consistent  application  of  position  and 
exercise  limits  by  ensuring  that  trades 
effected  by  NASD  members  on  behalf  of 
non-member  brokers  and  non-member 
dealers  are  also  subject  to  those  limits. 
Finally,  the  Commission  believes  that 
the  proposed  provisions  clarif\'ing 
options  reporting  procedures,  and  other 
technical  amendments,  are  also 
consistent  with  the  overall  objective  of 
the  rxile  proposal. 

It  Is  TntTpforf  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (SR-NASI>-00- 
.36)  be.  and  hereby  is.  approved. 

Fi)r  ihe  Commission,  by  the  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
iuifhiiritv  " 

Margaret  H,  McKarland. 
Deputy  Secretary 

(FR  Do(    0O-3JR40  Filed  12-21-00;  8:45  ami 
BILUNG  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43714;  File  No.  SR-PCX- 
00-21] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
Financial  Arrangements  of  Options 
Floor  Members 

Uei  ember  12.  2000 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  7, 
2000.  the  Pacific  Exchange,  Inc.  ("PCX" 
or  'Exchange")  filed  with  the  Securities 


and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  PCX. '  On  November  30.  2000.  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change."'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  eliminate  its 
current  PCX  Rule  6.40  on  financial 
arrangements  of  options  floor  members 
and  is  also  proposing  to  adopt 
supplemental  rules  on  options  floor 
members  who  are  trading  for  the  same 
joint  account.  The  text  of  the  proposed 
rule  change  follows.  Additions  are  in 
italics;  deletions  are  in  [brackets]. 

1  3809  Disclosure  of  Financial  Arrangements 
of  Members 

Rule  4.18(a]-(b)— No  change. 

1(c)  The  Exchange  may  restrict  the  trading 
activity  of  Members  with  financial 
arrangements  pursuant  to  Rule  6.40.  Such 
restrictions  are  subject  to  appeal,  pursuant  to 
Rule  11.7  1 

n  4953  Financial  Arrangements  of  Options 
Floor  Members) 

Rule  6.40(a) — Reserved  [Financial 
Arrangements  Defined.  Two  Members  have  a 
"financial  arrangement"  with  each  other  for 
purposes  of  this  Rule  if:) 

1(1)  One  Member  directly  finances  the 
other  Member's  dealings  upon  the  Exchange, 
the  amount  financed  is  $5,000  or  more,  and 
the  Member  providing  the  financing  is 
entitled  to  a  share  of  the  other  Member's 
trading  profits:  or 

(2)  Both  Members  are  registered  with  the 
Exchange  as  nominees  of  the  same  Member 
Organization;  or 

(3)  Both  Members  are  registered  with  the 
Exchange  to  trade  on  behalf  of  the  same  joint 
account;  or 

(4)  Both  Members'  dealings  upon  the 
Exchange  are  financed  by  the  same  source, 
the  amount  financed  is  S5.000  or  more,  and 
the  Member  providing  the  financing  is 
entitled  to  a  share  of  each  of  the  other 
Members'  trading  profits.) 

[For  purposes  of  this  Rule,  the  term 
"Member  "  shall  include  both  Members  and 
Member  Organizations.) 

Kb)  Options  Floor  Trading  Restrictions.) 


M5U.S.C.  78o-3(b)(6). 


"  [ii  approviiiR  thus  rule  change,  the  (;ommission 
notes  that  it  has  considered  Ihe  proposals  impatt 
on  effitiencv,  competition,  and  capital  formation. 
1  onsisteni  with  Seiiion  3  of  the  Act.  15  U.S.C. 
78c(f). 

M5  U.S.C.  78s(b)(2). 

»17CFR200;)0-3(a!(12) 

'15i;.S.C.  78s(b)(l|. 

M7CFR240  19b-J 


iThe  PCX  subsequently  submitted  the  text  of  the 
proposed  rule  change  language  properly  formatted 
for  publication  in  the  Federal  Register.  The 
reformatted  version  did  not  contain  any  substantive 
changes  to  the  proposed  rule  change  language.  See 
letter  dated  November  1,  2000.  from  Michael  D. 
Pierson,  PCX.  to  Kelly  Riley.  Division  of  Market 
Regulation.  SEC. 

■•The  PCX  amended  the  original  filing  by  way  of 
letter  amendment.  See  letter  dated  November  29, 
2000,  from  Michael  D.  Pierson,  PCX.  to  Nancy  ]. 
Sanow,  .Assistant  Director,  Division  of  Market 
Regulation.  SEC. 
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[(1)  A  Market  Maker  who  has  a  "financial 
arrangement  "  with  another  Member  of 
Member  Organization  (as  specified  herein) 
and  the  Member  or  Member  Organization 
having  a  "financial  arrangement"  with  that 
Market  Maker,  may  not  bid,  offer  and/or 
trade  in  the  same  trading  crowd  at  the  same 
time  in  the  absence  of  an  exemption  firom  the 
Options  Floor  Trading  Committee,  as 
provided  in  subsection  (b)(4),  below. 

(2)  Any  order  of  a  Market  Maker  with  an 
existing  financial  arrangement,  that  is 
represented  or  executed  by  a  Floor  Broker, 
shall  be  so  represented  or  executed  in 
accordance  with  the  procedures  set  forth  in 
Rule  6.85.  Additionally,  a  Market  Maker  may 
not  bid,  offer  and/or  trade  in  a  trading  crowd 
in  which  a  Floor  Broker  holds  an  order  on 
behalf  of  a  Market  Maker  with  whom  he  has 
an  existing  financial  arrangement  may  not  be 
concurrently  represented,  by  one  or  more 
Floor  Brokers,  in  a  particular  trading  crowd. 

(3)  Two  or  more  Lead  Market  makers 
(LMMs)  who  are  trading  on  behalf  of  the 
same  Member  organization  may  not  bid,  offer 
and/or  trade  in  the  same  option  series  at  the 
same  time.  However,  two  or  more  LMMs  who 
do  not  have  financial  arrangements  with  each 
other,  as  defined  in  subsection  (a)  of  this 
Rule,  or  who  have  been  granted  an 
exemption  pursuant  to  subsection  (b)(4), 
below,  may  bid,  offer  and/or  trade  in  the 
same  option  series  at  the  same  time. 

(4)  Exemptions.  Members  with  financial 
arrangements  may  be  exempted  from  the 
trading  restrictions  set  forth  in  this 
subsection,  as  follows:] 

[(A)  Long-Term  Exemptions.  The  Options 
Floor  Trading  Committee  may  grant  long- 
term  exemptions  to  Members  on  a  case-by- 
case  basis  if  it  determines  that  a  fair  and 
orderly  market  would  not  be  impaired  by 
allowing  such  Members  with  financial 
arrangements  to  trade  in  the  same  trading 
crowd  at  the  same  time.  In  making  such 
determinations,  the  Committee  shall  consider 
the  following  factors:  (1)  The  nature  of  the 
financial  arrangement;  (2)  the  degree  of 
independence  to  be  maintained  by  the 
applicants  in  making  trading  decisions;  (3) 
the  impact  on  competition  in  the  trading 
crowd  if  an  exemption  were  granted;  (4)  the 
applicants'  prior  patterns  of  trading  if  they 
have  previously  traded  in  the  same  trading 
crowd  at  the  same  time;  (5)  and  any  other 
information  relevant  to  whether  the 
applicants  would  tend  collectively  to 
dominate  the  market  in  a  particular  trading 
crowd  or  a  particular  option  series.  The 
Committee  may  revoke  any  long-term 
exemption  granted  pursuant  to  this 
subsection  if  it  determines  that  a  fair  and 
orderly  market  would  otherwise  be  impaired 
by  a  continuation  of  the  exemption.  The 
Committee  will  review,  on  at  least  an  aruiual 
basis,  all  long-term  exemptions  that  are  in 
effect  at  the  time.) 

((B)  Short-term  Exemptions.  Two  Floor 
Officials  may  grant  short-term  exemptions  to 
Members  on  a  case-by-case  basis  if  such 
Floor  Officials  determine  that  a  fair  and 
orderly  market  would  not  be  impaired  and 
that  the  need  for  liquidity  in  the  trading 
crowrf  warrants  such  action.  Unless 
otherwise  specified,  any  exemption  granted 
pursuant  to  this  Rule  shall  extend  for  no 


longer  than  the  trading  day  on  which  it  is 
provided.  The  Committee  shall  review,  on  a 
regular  basis,  each  exemption  granted 
pursuant  to  this  subsection  (b).) 

[(c)  Reporting  to  the  Exchange.  Market 
Makers,  Floor  Brokers  and  Member 
Organizations  are  required  to  report  the  terms 
of  their  financial  arrangements  to  the 
Exchange  pursuant  to  Rule  4.18  ("Disclosure 
of  Financial  Arrangements  of  Members").] 

[Commentar\' 

.01  The  purpose  of  Rule  6.40  is  to  prevent 
Market  Makers  who  have  financial 
arrangements  with  each  other  from  unfairly 
dominating  the  market  in  any  option  issues 
or  series,  as  prohibited  by  Rule  6.37(c)(2). 
The  Options  Floor  Trading  Committee  has 
determined  that  any  Market  Makers  who  are 
not  technically  covered  by  the  terms  of  Rule 
6.40.  but  who  unfairly  dominate  the  market 
in  any  option  issue  or  series,  shall  be 
considered  to  be  in  violation  of  their 
obligation  to  contribute  to  the  maintenance  of 
fair  and  orderly  markets  and  to  act  in 
accordance  with  use  and  equitable  principles 
of  trade,] 


H  5193  )oint  Accounts 

Rule  6.84(aHe)— No  change. 

[(f)  Participants  in  a  joint  account  must 
comply  with  the  trading  restrictions  provided 
in  Rule  6,40] 

[(g)-(h)]— ^/Hg>-No  change. 

(h)  The  following  trading  restrictions  apply 
to  Members  who  are  registered  wth  the 
Exchange  to  trade  on  behalf  of  the  same  joint 
account: 

(1)  A  joint  account  may  be  simultaneously 
represented  in  a  trading  crowd  only  by 
participants  who  are  trading  in-person. 
Orders  for  a  joint  account  may  not  be  entered 
in  a  trading  crowd  in  which  a  participant  of 
the  joint  account  is  trading  in-person  for  the 
joint  account.  If  no  participant  is  trading  in- 
person  in  the  trading  crowd  for  the  joint 
account,  then  a  Floor  Broker  may  represent 
orders  in  the  trading  crowd  on  behalf  of  the 
joint  account  as  long  as  the  same  option 
series  is  not  concurrently  represented  for  the 
same  joint  account  by  more  than  one  Floor 
Broker. 

(2)  Market  Makers  may  alternate  trading 
in-person  between  their  individual  and  joint 
accounts  while  in  the  trading  crowd.  Market 
Makers  who  alternate  trading  between 
accounts  must  ensure  that  while  trading  the 
joint  account  another  participant  does  not 
enter  orders  through  a  Floor  Broker  for  the 
joint  account  in  the  same  trading  crowd. 

(3]  Before  beginning  trading  on  behalf  of  a 
joint  account,  participants  in  the  joint 
account  are  responsible  for  determining 
whether  any  Floor  Brokers  are  representing 
orders  in  the  same  trading  crowd  on  behalf 
of  the  same  joint  account. 

(4)  Floor  Brokers  may  not  represent  a  joint 
account  of  which  they  are  a  participant. 

(5)  Market  Makers  who  are  trading  in 
person  in  a  trading  crowd  may  not  enter 
orders  with  a  Floor  Broker  either  for  joint 
accounts  in  which  they  are  participants  or  for 
their  individual  accounts. 

(6)  The  following  trades  are  prohibited: 


I  A)  Trades  between  a  joint  account 
participant's  individual  account  and  a  joint 
account  in  which  that  person  is  a  participant. 

IB)  Trades  between  two  joint  accounts 
having  common  participants. 

ICj  Trades  in  which  the  buyer  and  seller 
are  representing  the  same  joint  account  and 
are  on  opposite  sides  of  the  transaction. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to 
eliminate  PCX  Rule  6.40  (Financial 
Arrangements  of  Options  Floor 
Members),  which  currently  prohibits 
options  floor  members  with  financial 
arrangements  from  trading  in  the  same 
trading  crowd  without  receiving  either  a 
short-term  or  long-term  exemption  from 
the  Options  Floor  Trading  Committee 
("OFTC").  The  Commission  approved 
the  most  recent  version  of  PCX  Rule 
6.40  in  1996.^  Based  on  its  experience 
with  the  rule  since  that  time,  the  PCX 
now  believes  that  many  of  its  current 
provisions  do  not  prevent  the  activities 
that  the  rule  was  designed  to  deter. 
Therefore,  after  careful  consideration, 
the  Exchange  is  now  proposing  to 
replace  PCX  Rule  6.40  with  new  PCX 
Rule  6.84(h). 

a.  Definition  of  Financial 
Arrangement.  PCX  Rule  6.40(a) 
currently  defines  the  term  "financial 
arrangement  '  very  broadly,  so  that  it 
covers  both  members  who  are  trading 
for  the  same  firm  as  well  as  members 
who  are  backed  by  the  same  source 
(even  though  they  may  be  trading  for 
different  firms). ^ 


'  See  Exchange  Act  Release  No  37543  (.August  8. 
1996).  bl  FR  424.58  (August  15.  1996)   See  also 
Exchange  Act  Release  No.  35277  ()anuar\  25,  1995), 
60  FR  6330  (February  1.  1995),  Exchange  Act 
Release  No.  32775  (August  20.  1993),  58  FR  45368 
(August  27.  1993) 

f'PCX  Rule  6.40(a)  provides 

Two  .Members  have  a  financial  arrangement' 
with  each  other  for  purposes  of  this  Rule  if;  (1)  One 
Member  directly  finances  the  other  Members 

Continued 
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b.  Trading  Prohibitions.  PCX  Rule 
6.40(b)(1)  currently  prohibits  market 
makers  with  common  financial 
arrangements  from  trading  in  the  same 
trading  crowd  at  the  same  time,  unless 
thev  have  an  exemption  from  the 
OFTC  PCX  Rule  6.40(b)(2)  prohibits 
market  makers  from  trading  in  a  crowt'd 
where  an  order  is  being  represented  by 
a  floor  broker  on  behalf  of  another 
market  maker  who  is  affiliated  with  the 
original  market  maker."  In  addition. 
PCX  Rule  6.40(b)(3)  restricts  multiple 
lead  market  maker  ("LMM") 
representatives  from  trading 
simultaneously  in  the  same  option 
series."  As  discussed  below,  the  PCX  is 
proposing  to  eliminate  these  re.strictions 
except  for  those  relating  to  multiple 
representation  of  market  maker  accounts 
through  the  use  of  floor  brokers. 

c.  Exemptions  to  Current  Rule  PCX 
Rule  6.40(b)(4)(A)  permits  the  OFTC  to 
grant  long-term  exemptions  to  the 
trading  restrictions  in  PCX  Rule  6.40.'" 


ilealiriRs  upon  the  Exchange,  the  amount  finani:ed 
i!>  $5,000  or  more,  and  the  Member  providing  the 
financing  is  entitled  to  a  share  of  the  other 
Member  5  trading  profits;  or  (21  Both  Members  are 
registered  with  the  Exchange  as  nominees  of  the 
same  Member  Organization:  or  (3)  Both  Members 
are  regi.stered  with  the  Exchange  to  trade  on  behalf 
of  the  same  joint  account;  or  (4)  Both  Members' 
dealings  upon  the  Exchange  are  financed  by  the 
same  soun;e.  the  amount  financed  is  S5.000  or 
more,  and  the  Member  providing  the  finani  ing  is 
entitled  to  a  share  of  each  of  the  other  Members 
trading  profits.  For  purposes  of  this  Rule,  the  term 
Member'  shall  include  both  Members  and  Member 
Organizations. 

■  PCX  Rule  6  40(b)(1 1  provides; 
.•\  Market  Vlaker  who  has  a  financial 
arrangement  with  another  Member  or  Member 
Organization  las  specified  herein)  and  the  Member 
,ir  Member  Organization  having  a  financial 
arrangement  with  that  Market  Maker,  may  not  bid. 
offer  and/or  trade  in  the  same  trading  crowd  at  the 
same  time  in  the  absence  of  an  exemption  from  the 
Options  Floor  Trading  Committee,  as  provided  in 
subsection  (b)(4).  below 

»  K:X  Rule  6.40(bl(2)  provides: 
Any  order  of  a  Market  Maker  with  an  existing 
financial  arrangement,  that  is  represented  or 
executed  by  a  Floor  Broker,  shall  be  so  represented 
or  executed  in  accordance  with  the  procedures  sot 
forth  in  Rule  6.85.  .Additionally,  a  .Market  Maker 
may  not  bid.  offer  and/or  trade  in  a  trading  crowd 
in  which  a  Floor  Broker  holds  an  order  on  behalf 
of  a  Market  Maker  with  whom  he  has  an  existing 
financial  arrangement.  Orders  of  a  Market  Maker 
having  an  existing  financial  arrangement  may  not 
be  concurrentlv  represented,  by  one  or  more  Floor 
Brokers,  in  a  particular  trading  crowd. 
SPCX  Rule  6  40(b)(3)  provides: 
Two  or  more  Lead  Market  Makers  (LMMs)  who 
are  trading  on  behalf  of  the  same  Member 
Organization  may  not  bid.  offer  and/or  trade  in  the 
same  option  series  at  the  same  time.  However,  two 
or  more  LMMs  who  do  not  have  financial 
arrangements  with  each  other,  as  defined  in 
subsection  (a)  of  this  Rule,  or  who  have  been 
granted  an  exemption  pursuant  to  subsection  (b)(4), 
below,  mav  bid.  offer  and/or  trade  in  the  same 
option  series  at  the  same  time. 

I" PCX  Rule  6.40(b)(4)(.'\)  provides: 
Lon^-Term  Exemptions,  the  Options  Floor 
Trading  Committee  may  grant  long-term 


PCX  Rule  6.40(b)(4)(B)  permits  two  floor 
officials  to  grant  short-term 
exemptions. ' '  To  obtain  a  long-term 
exemption,  members  are  currently 
required  to  submit  an  application  to  the 
OFTC  and  to  provide  information 
relevant  to  the  factors  set  forth  in  PCX 
Rule  6.40(b)(4)(A).  in  assessing  an 
application,  the  OFTC  considers  the 
stated  purpose  of  PCX  Rule  6.40,  which 
is  "to  prevent  Market  Makers  who  have 
financial  arrangements  with  each  other 
from  unfairly  dominating  the  market  in 
anv  option  issues  or  series,  as 
prohibited  by  IPCXl  Rule  6.37(c)(2).-  '- 

d.  Elimination  of  PCX  Rule  6.40.  The 
Exchange  is  now  proposing  to  eliminate 
PCX  Rule  6.40  The  current  rule  informs 
the  OFTC  [i  e..  floor  officials)  of 
common  financial  arrangements  among 
other  floor  members.  As  noted  above, 
the  purpose  of  PCX  Rule  6.40  is  to 
prevent  market  makers  who  have 
financial  arrangements  with  each  other 
from  unfairly  dominating  the  market  in 
any  option  issue  or  series,  as  prohibited 
byPCX  Rule  6.37(c)(2).  Unfair 
domination  of  the  market,  however,  is 
prohibited  by  PCX  Rule  6.37(c)(2) 
regardless  of  whether  the  parties 
involved  have  a  "financial 
arrangement"  with  each  other.  The 
E.xchange  believes  that  the  value  of  the 
current  administrative  process  relating 
to  exemptions  is  minimal  with  regard  to 
assuring  compliance  with  applicable 


exemptions  to  Memliers  on  a  case-by-case  basis  if 
It  determines  that  a  fair  and  orderly  market  would 
not  be  impaired  by  allowing  such  Members  with 
financial  arrangements  to  trade  ui  the  same  trading 
crowd  at  the  same  time  In  making  such 
determinations,  the  Ijimmittee  shall  consider  the 
following  factors  (1)  The  nature  of  the  financial 
arrangement.  (2)  the  degree  of  independence  to  be 
mamtaiiieil  by  the  applicants  in  making  trading 
decisions.  (3)  the  impact  on  competilinn  in  the 
trading  crowd  if  an  exemption  were  granted.  (4|  the 
applicants   prior  patterns  of  trading  if  they  have 
previously  traded  m  the  same  trading  crowd  at  the 
same  time;  (5)  and  anv  other  information  relevant 
to  whether  the  applicants  w(juld  tend  collectiveU 
to  dominate  the  market  in  a  parlii  ular  trading 
crowd  or  a  particular  option  series  The  <  i  immittee 
may  revoke  any  U'ng-term  exemption  granted 
pursuant  to  this  subsection  if  it  lielermines  that  a 
fair  and  orderly  market  would  otherwise  be 
impaired  by  a  continuation  of  the  exemption.  The 
Committee  will  review,  on  at  least  an  annual  basis. 
all  long-term  exemptions  that  are  in  effect  at  the 
time. 

'  ■  PCX  Rule  fi  40(h)(4)(B)  provides: 

Short-tirm  Expniptions  Two  Floor  Officials  may 
grant  short-term  exemptions  to  Members  on  a  case- 
by-case  basis  if  such  Floor  Officials  determine  that 
a  fair  and  orderly  market  would  not  be  impaired 
and  that  the  need  for  liquidity  in  the  trading  crowd 
warrants  such  action.  1  iiless  olhervvise  specified. 
any  exemption  granted  pursuant  to  this  Rule  shall 
extend  for  no  longer  than  the  trading  day  on  which 
it  is  provided.  The  Committee  shall  review,  on  a 
regular  basis,  each  exemption  granted  pursuant  to 
this  subsection  (b). 

'-■  Sef  P(.X  Rule  6  40,  Commentary  .01. 


rules.' '  The  Exchange  notes  that  it  will 
continue  to  require  members  to  submit 
detailed  information  on  their  financial 
arrangements  to  Exchange  staff,  as 
ciuTently  required."*  This  will  allow  the 
Exchange  to  continue  to  conduct  its 
surveillance  and  enforcement  efforts 
relating  to  any  fraudulent,  manipulative, 
or  other  illegal  trading  practices  by 
members  with  financial  affiliations  that 
may  occur. 

The  Exchange  believes  that 
eliminating  PCX  Rule  6.40  is  consistent 
with  the  important  objective  of  allowing 
market  makers  and  other  PCX  members 
to  participate  freely  in  trading  crowds  to 
provide  maximum  market  depth  and 
liquidity.'^  The  Exchange  does  not 
believe  that  floor  officials'  knowledge, 
based  on  the  exemption  process,  of 
other  members'  financial  arrangements 
helps  to  deter  illicit  trading  practices. 

■The  Exchange  also  believes  that  the 
restriction  on  LMMs  in  PCX  Rule 
6.40(b)(3) — i.e.,  the  prohibition  against 
more  than  one  LMM  representative 
simultaneously  bidding,  offering,  or 
trading  in  the  same  option  series 
without  an  exemption  fi-om  floor 
officials — is  unwarranted.  If  there  is  a 
large  influx  of  orders  in  a  particular 
option  series,  an  LMM  may  reasonably 
need  to  have  more  than  one  of  its 
traders  in  the  same  trading  crowd 
simultaneously  trading  that  series.'^ 
The  Exchange  does  not  believe  that 


' '  In  that  regard,  the  Exchange  notes  that  it  has 
not  identified  domination  of  the  market  in  violation 
of  PCX  Rule  6  :t7(c)(2).  wash  sale  trade  violations, 
or  anv  other  violations  as  a  result  of  the  application 
of  PCX  Rule  6  40. 

'«  Sff  PCX  Rule  4  I81a).  which  provides  in  part; 

(a)  .\  Market  Maker.  Floor  Broker.  .Specialist  or 
Member  Organization  who  enters  into  a  financial 
arrangement  with  any  other  person  or  entity  shall 
disclose  to  the  Exchange  the  identity  of  such  person 
or  entity  and  the  terms  of  the  arrangement.  For  the 
purposes  of  this  rule,  a  financial  arrangement  is 
defined  as: 

1 1 )  The  direct  financing  of  a  Member's  dealings 
upon  the  Exchange;  or 

(2)  .\n\  direct  equity  investment  or  profit  sharing 
arrangement;  or 

(.11  .\nv  consideration  over  the  amount  of 
S5.000.00.  including,  but  not  limited  to.  gifts,  loans, 
annual  salaries  or  bonuses 

(h)  Exchange  Members  with  financial 
arrangements  must  subnu!  to  ttie  Exchange 
notification  of  the  initiation,  modification  or 
termination  of  such  financ  jal  arrangements  m  a 
form,  time  and  manner  approved  by  the  Exchange 
within  ten  business  days  of  the  effective  date  of 
such  arrangements  or  withm  such  shorter  period  of 
time  as  the  Exchange  may  require   Failure  to 
disi  lose  the  terms  of  such  financial  arrangements  to 
the  Exchange  may  result  m  di.sciplinary  action. 

'    The  Exchange  believes  that  no  other  options 
exi  hange  has  a  rule  that  prohibits  affiliated 
members  from  trading  in  the  same  crowd  without 
an  exemption. 

'"The  Exchange  that  notes  the  (  urrent  restriclu.n 
on  trading  in  the  same  series  previously  applied  to 
all  market  makers  with  common  financial 
arrangements.  Sep  Exchange  ,Act  Release  No  32775 
(■August  20.  1993).  58  FR  45368  (.August  27,  1993). 
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there  is  a  compelling  reason  to  require 
the  LMM  to  obtain  an  exemption  from 
floor  officials  under  these 
circumstances. 

e.  New  Provisions  on  Joint  Accounts. 
PCX  Rule  6.85  currently  provides  that  a 
mau^ket  maker  and  any  orders 
represented  by  a  floor  broker  on  behalf 
of  the  market  maker  may  not  be 
concurrently  represented  at  a  trading 
post.  This  principle  against  dual 
representation  of  a  market  maker 
account  has  been  extended  to  cover 
joint  accounts,  as  currently  provided  in 
PCX  Rule  6.84,  Commentary  .04. '^  The 
Exchange  is  now  proposing  to  adopt 
supplemental  procedures  that  apply  to 
situations  where  a  joint  account  is  being 
concurrently  represented  by  more  than 
one  market  maker  representative,  and  to 
situations  where  a  joint  account  is  being 
represented  by  a  floor  broker. '^ 

Specifically,  the  Exchange  is 
proposing  to  add  new  subsection  (h)  to 
PCX  Rule  6.84,  its  current  rule  on  joint 
accounts.  Subsection  (h)(1)  of  the 
proposed  PCX  Rule  6.84  states  that  a 
joint  account  may  be  simultaneously 
represented  in  a  trading  crowd  only  by 
participants  who  are  trading  in-person. 
It  further  provides  that  orders  for  a  joint 
account  may  not  be  entered  in  a  trading 
crowd  in  which  a  participant  of  the  joint 
account  is  trading  in-person  for  the  joint 
account.  If  no  participant  is  trading  in- 
person  in  the  trading  crowd  for  the  joint 
account,  then  a  floor  broker  may 
represent  orders  in  the  trading  crowd  on 
behalf  of  the  joint  account  as  long  as  the 
same  option  series  is  not  concurrently 
represented  by  more  than  one  floor 
broker. 

Subsection  (h)(2)  of  proposed  PCX 
Rule  6.84  provides  that  market  makers 
may  alternate  trading  in-person  between 
their  individual  and  joint  accounts 
while  in  the  trading  crowd.  It  further 
provides  that  market  makers  who 
alternate  trading  between  accounts  must 
ensure  that  while  trading  the  joint 
account  another  participant  does  not 


'  This  Commentary  provides: 

Any  order  of  a  joint  account  participant,  which 
is  executed  by  a  Floor  Broker,  shall  be  in 
accordance  with  procedures  set  forth  in  Rule  6.85, 
except  that  the  joint  account  trading  number  with 
its  alpha  identification  should  appear  in  the 
executing  firm'  area.  Additionally,  a  joint  account 
participant  may  not  bid.  offer,  purchase,  sell,  or 
enter  orders  in  an  option  series  in  which  a  Floor 
Broker  holds  an  order  on  behalf  of  the  joint  account 
or  for  the  proprietary  account  of  another  participant 
in  the  joint  account.  Orders  of  joint  account 
participants  in  a  particular  option  series  may  not  be 
concurrently  represented  by  one  or  more  Floor 
Brokers. 

'"The  Exchange  believes  that  these  procedures 
are  substantially  the  same  as  those  set  forth  in 
Regulatory  Circular  RG-98-94  of  the  Chicago  Board 
Options  Exchange  (joint  Account  Participant 
Trading  in  Equity  Options)  (September  9,  1998). 
CCH  15291. 


enter  orders  through  a  floor  broker  for 
the  joint  account  in  the  same  trading 
crowd. 

Subsection  (h)(3)  of  proposed  PCX 
Rule  6.84  provides  that  before  beginning 
trading  on  behalf  of  a  joint  account, 
participants  in  the  joint  account  are 
responsible  for  determining  whether 
any  floor  brokers  are  representing  orders 
in  the  same  trading  crowd  on  behalf  of 
the  same  joint  account.''' 

Subsection  (h)(4)  of  proposed  PCX 
Rule  6.84  provides  that  floor  brokers 
may  not  represent  a  joint  account  of 
which  they  are  a  participant. 

Subsection  {h){5)  of  proposed  PCX 
Rule  6.84  provides  that  market  makers 
who  are  trading  in-person  in  a  trading 
crowd  may  not  enter  orders  with  a  floor 
broker  either  for  joint  accounts  in  which 
they  are  participants  or  for  their 
individual  accounts. 

Subsection  (h)(6)  of  proposed  PCX 
Rule  6.84  provides  that  the  following 
trades  are  prohibited:  (a)  Trades 
between  a  joint  account  participant's 
individual  account  and  a  joint  account 
in  which  that  person  is  a  participant;  (b) 
trades  between  two  joint  accounts 
having  common  participants:  (c)  trades 
in  which  the  buyer  and  seller  are 
representing  the  same  joint  account  and 
are  on  opposite  sides  of  the  transaction. 

Finally,  the  Exchange  is  proposing  to 
make  technical  changes  to  PCX  Rule 
4.18  and  PCX  Rule  6.84  by  removing 
cross-reference  to  PCX  Rule  6.40. 

The  Exchange  believes  that  the 
provisions  of  proposed  PCX  Rule  6.84 
are  reasonably  designed  to  assure 
appropriate  representation  of  joint 
accounts  in  the  trading  crowds, 
consistent  with  the  PCX's  current  rules. 
In  particular,  the  Exchange  believes  that 
proposed  subsections  (1)  and  (5)  of  PCX 
Rule  6.84  are  consistent  with  the  second 
and  third  sentences  of  current  PCX  Rule 
6.84,  Commentary  .04,  and  with  PCX 
Rule  6.85.  Finally,  the  Exchange 
believes  that  the  elimination  of  PCX 
Rule  6.40.  in  conjunction  with  the 
codification  of  new  PCX  Rule  6.84(h). 
will  help  to  assure  an  appropriate 
balance  between  reasonable  trading 
restrictions  by  joint  account  participants 
and  the  need  to  allow  PCX  members  to 
participate  freely  in  trading  crowds  to 
provide  maximum  depth  and  liquidity. 

2.  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  '^°  in  general  and  Section 
6(b)(5)  2'  in  particular  because  it  is 


'«C/  PCX  Rule  6.85.  Commentary  .01  (similar 
requirement  applicable  to  market  makers). 
2''15U.S.C.  78f(b). 
"  15  U.S.C.  7BfIb)(5). 


designed  to  promote  just  and  equitable 
principles  of  trade,  to  facilitate 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory-  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  WTitten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
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submissions  should  refer  to  File  No. 
SR-PCX-00-21  and  should  be 
submitted  by  lanuarv  12,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  -' 

Mai^aret  H.  McFarland. 
Deputy  Secretary: 

IFR  Doi  .  00-32652  Filed  12-21-00;  8:45  ami 
BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43721 ;  File  No.  SR-Ptilx- 
00-32] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Rule  748,  Supervision 

December  13.  2000 

On  luly  31.  2000.  the  Philadelphia 
Stock  Exchange.  Inc  ('Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  ■  and  Rule  19b-4 
thereunder.-  a  proposed  rule  change  to 
amend  Rule  748.  Supervision. '  On 
October  11.  2000,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.-*  Notice  of  the 
proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 
Register."'  No  comments  were  submitted 
on  the  proposed  rule  change.  This  order 
approves  the  proposed  rule  change,  as 
amended 

I.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
'Rule  748.  Supen-'ision.  in  several 
respects  First,  the  proposed  amendment 
to  Rule  748  would  expand  the  definition 
of  who  must  be  supervised  to  include 
employees  and  associated  persons  of 
members,  member  organizations, 
participants,  or  participant 
organizations.  The  proposed 


"17CFR20O.3O-3(a)(12). 

MdL'.S.C   78s(b)(l). 

M7CFR240  19t>-4 

'  E.xchangf  Rule  748.  which  is  generally  based  on 
NYSE  Rule  342.  was  originally  filed  in  1993  and 
amended  once  in  1994  See  Securities  Exchange  .\c.\ 
Release  Nos.  33303  (Dec  8    1993).  58  FR  65609 
(Dec.  15.  1993)  and  34842  (Oct.  14.  1994).  59  FR 
53002  (Oct.  20.  1994) 

'  See  Letter  from  lurii  Trvpupenko,  Director  of 
Litigation  and  Operations.  Phlx,  to  Nanrv  Sanow. 
Assistant  Director.  Division  of  Market  Regulation. 
Commission  (October  11.  20001  .•\raendmenl  No   1 
corrected  structural  errors  that  appeared  in  the 
proposed  rule  language. 

"■  Securities  Exchange  Act  Release  No.  43407  (Oct 
20.  2000).  65  FR  64469  (Oct.  27,  2000}  (SR-Phbc- 
00-32). 


amendment  to  Rule  748  would  also 
require  that  all  offices,  locations, 
departments,  and  business  activities  of 
members,  member  organizations, 
participants,  and  participant 
organizations  ("members  and  related 
organizations")  be  supervised. 

Second,  the  proposed  amendment  to 
Rule  748  would  add  a  requirement  for 
periodic  compliance  reviews  and  office 
inspections.  Members  and  related 
organizations  for  which  the  Exchange  is 
the  Designated  Examining  Authority 
("DEA ")  would  have  to  conduct 
compliance  meetings  with  their 
personnel  at  least  on  an  annual  basis.  In 
addition,  members  and  related 
organizations  for  which  the  Exchange  is 
the  DEA  would  have  to  conduct  office 
inspections  according  to  an  inspection 
cycle  established  in  their  written 
supervisor^'  procedures. 

Third,  the  proposed  amendment  to 
Rule  748  would  require  that  members 
and  related  organizations  have  written 
supervisory  procedures  that  set  forth  the 
specific  supervisory  system  and  other 
essential  information  regarding 
supervisory  personnel. 

Fourth,  the  proposed  amendment  to 
Rule  748  would  contain  standards  for 
supervision  and  for  written  supervisory- 
procedures.  Written  supervisory 
procedures  and  the  system  for  applying 
such  procedures  would  have  to  be 
reasonably  designed  to  prevent  and 
detect,  insofar  as  practicable,  violations 
of  the  applicable  securities  laws  and 
regulations,  including  the  by-laws  and 
rules  of  Exchange.  A  similar  standard 
for  supervision  would  be  applicable  to 
those  entrusted  with  the  duty  to 
supervise  others.'' 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)(5)  of  the 
Act."  which  require,  among  other 
things,  that  the  rules  of  the  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  respect  to  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 


general,  to  protect  investors  and  the 
public  interest." 

The  Commission  believes  that  the 
Exchange's  proposal  to  expand  the 
definition  of  who  must  be  supervised  is 
reasonable  and  will  help  to  enhance  the 
ability  of  the  members  and  related 
organizations  to  adequately  monitor  and 
enforce  supervision  within  their 
organizations. 

The  Commission  also  believes  that  the 
Exchange's  proposal  to  add 
requirements  for  periodic  compliance 
reviews  and  office  inspections  will 
strengthen  the  ability  of  the  members 
and  related  organizations  to  carry  out 
their  compliance  and  surveillance 
functions. 

Lastly,  the  Commission  believes  that 
the  Exchange's  proposal  to  require  that 
members  and  related  organizations  have 
written  supervisory  procedures,  setting 
forth  the  specific  supervisory  system 
and  other  pertinent  information,  as  well 
as  requiring  that  standards  are 
implemented  for  supervision  and 
written  supervisory  procedures,  will 
help  to  ensure  that  members  and  related 
organizations  carry  out  their  supervisory 
responsibilities  efficiently,  particularly 
over  branch  offices  of  member  firms 
conducting  business  away  from  the  floor 
of  the  Exchange. 

ni.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-Phlx-00-32). 
as  amended,  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  00-32630  Filed  12-21-00;  8:45  am] 

BIL-UNG  CODE  8010-01-M 


"The  standard  for  supervision  and  standard  for 
written  supen.'isorv  proi  edures  found  in  the 
proposed  rule  change  are  based  generally  on 
Section  15(b)(4)(E)(il  c,f  the  Act   15  U.S.C. 
78o(bU4)(E)(i) 

M5U.S.C  78f(b)(5) 


'In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  L'  S.C  78c(f). 

9  15I.;.S.C.  78s(b)(2). 

ioi7CFR200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralease  No.  34-43719;  File  No.  SR-PHLX- 
00-97] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
Philadelphia  Stocic  Exchange,  Inc. 
Relating  to  the  Establishment  of  a 
Systems  Change  and  a  Fee  to 
Members  and  IMemlier  Organizations 
for  Receiving  On-line  Options 
Information 

December  13.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.z 
notice  is  hereby  given  that  on  November 
14,  2000.  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Orgaiiization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  effect  a  systems 
change  and  adopt  a  real-time,  trade 
information  fee  of  $.0025  per  contract 
for  members  or  member  organizations 
receiving  option  trade  information  on- 
line (i.e.,  electronically)  from  the 
Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  effect  an  information- 


related  enhancement  to  the  AUTOM 
System  3  and  to  amend  the  Phix's  fee 
schedule  to  impose  a  $.0025  per 
contract  fee  to  members  and  member 
organizations  who  choose  to  use  this 
enhancement. 

Recently,  the  Exchange  made 
available  a  back-office  enhancement  to 
the  AUTOM  System  on  the  options  floor 
that  provides  option  trade  information 
on-line  (meaning  electronically)  on  a 
real-time  basis.  Members  and  member 
organizations  can  now  choose  to 
coimect  and  log  on  to  an  interface  with 
the  AUTOM  System  to  receive  options 
(equity  and  index  options)  transaction 
information  real-time.  Specifically,  once 
transaction  information  is  in  the 
AUTOM  System,  it  becomes  available  to 
member  organizations,  who  may 
connect  to  the  feature;  member 
organizations  may  determine  to  offer 
such  information  to  their  floor  traders 
electronically.'*  The  transaction 
information  covered  by  this  featiire 
includes  the  type  of  information 
generally  captured  in  Exchange  systems 
as  a  trade.  5 

Currently,  such  information  is 
available  in  hard  copy  (paper  ticket) 
form,  which  can  be  confirmed  against 
floor  trader  positions.  The  Exchange  has 
created  this  electronic  link  in  order  to 
facilitate  electronic  position  monitoring 
for  options.  The  feature  is  voluntary  and 
does  not  replace  the  current  hard-copy 
printing  of  transaction  information. 
Member  organizations  choosing  to  log 
on  to  the  feature  will  be  charged  $.0025 
per  contract.  The  Exchange  chooses  to 
charge  a  per  contract  fee  rather  than  a 
flat  fee  for  the  service  to  encourage  more 
firms,  including  small  firms,  to  use  this 
important  risk  management  tool. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  and  (b)(5)  of  the  Act  ^  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities  and  promotes  just  and 
equitable  principles  of  trade. 


'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


3  AUTOM  is  the  Phlxs  Automated  Options 
Market  System.  See  Phlx  Rule  1080. 

*  According  to  the  Exchange,  members  and 
member  organizations  that  are  logged  on  to  the 
AUTOM  System  and  choose  to  receive  the  options 
transaction  information  real-time  mav  determine 
how  to  distribute  the  information  to  their  floor 
traders,  including  using  hand-held  devices.  As  per 
telephone  conversation  between  |ohn  DaMon. 
Assistant  Secretary  and  Counsel.  Phlx,  and  Heather 
Traeger.  Attorney.  SEC.  Division  of  Market 
Regulation,  on  December  13.  2000. 

^This  information  includes  the  symbol,  volume, 
price,  time  and  clearing  information  of  the  traded 
security. 

6  15  U.S.C.  78f(b}(4)  and^b)(5). 


B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which  (1) 
establishes  or  changes  a  due.  fee,  or 
other  charge  imposed  by  the  Exchange 
and  (2)  effects  a  change  in  an  existing 
order-entry  or  trading  system  of  th ' 
Exchange  that  (i)  does  not  signific  .itlv 
affect  the  protection  of  investors  or  the 
public  interest;  (ii)  does  not  irrpose  any 
significant  biu-den  on  competition;  and 
(iii)  does  not  have  the  effect  of  limiting 
the  access  to  or  availability-  of  the 
system,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  "  and 
subparagraph  (f)(2)  and  (f)(5)  of  Rule 
19b-4  thereimder.^  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessar\-  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interest  persons  are  invited  to  submit 
written  data,  views,  and  arguments 
concerning  the  foregoing,  including 
whether  the  proposed  rule  change  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretarv. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  file  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 


15  U.S.C.  78s(b)(3)lA). 
'  1 7  CFR  240  19b-t(f)(2)  and  (f)(5). 
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the  principal  office  of  the  PhLx.  All 
submissions  should  refer  lo  File  No. 
SR-PHLX-00-97  and  should  be 
submitted  by  Ianuar\-  12,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland. 
Deputy  Secretary- 

[FR  Doc.  00-32651  Filed  12-21-00:  8:45  am] 
BiLUNG  cooe  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43717:  File  No.  SR-Phlx- 
00-54] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  Philadelphia 
Stock  Exchange,  Inc.  Relating  to  the 
Listing  and  Trading  of  Trust  Shares 

December  1  !.  2000 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  E.xchange  .Act  of  19:^4 
(•'Act').'  and  Rule  19b-4  thereunder. - 
notice  is  hereby  given  that  on  lune  19. 
2000.  the  Philadelphia  Stock  Exchange, 
Inc.  ("PhLx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  On 
August  30.  2000,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change. '  On  December 
12.  2000.  the  Exchange  submitted 
Amendment  No.  2  to  the  proposed  rule 
change. •»  The  Commission  is  publishing 


'irCFR  200.30-3(a)(12). 

'15  1S.C.  78s(blfll 

M7CFR  240.19b-t 

'In  Amendment  No   1,  the  Phlx  clarified 
references  to  Trust  Shares  series  in  the  text  of  the 
E.xchange's  proposed  rule  See  Letter  to  Nancy 
Sanow.  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  from  Nandita  Yagnik.. 
Attorney,  Phlx  (August  29,  20001 

*  In  .Amendment  No  2.  the  Phlx  proposed; 
trading  NasdaqlOO  Index  Tracking  Stock  until  4  15 
p  m  ;  establishing  conditions  for  a  specialist  to 
provide  automatic  price  improvement  in  Nasdaq- 
lOO Index  Tracking  Stock  on  the  Philadelphia  Stock 
E.xchange  .Automated  Communication  and 
Execution  ("P.\CE'  1  Svstem,  renumbering  and 
retithng  a  new  rule  governing  trading  halts,  and 
clarifying  that  transactions  m  Nasdaq- 100  Index 
Tracking  Stock  would  be  reported  to  the  Exchanges 
consolidated  tape,  .\mendment  No  2  also  indicated 
that  securities  now  know  as    Nasdaq-100  Index 
Tracking  Stock    were  formerly  called    NasdaqlOO 
Shares,    substituted    Nasdaq  Investment  Product 
Services.  Inc  '  for  '  Nasdaq-.\mex  Investment 
Product  Ser\'ices.  Inc  '  as  sponsor;  and  made  a 
technical  change  to  the  text  of  the  proposed  rule 
change.  -See  Letter  to  Nancy  Sanow.  Assistant 
Director.  Division  of  Market  Regulation. 


this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change,  as 
amended 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its  rules 
to  permit  the  listing  and  trading,  or  the 
trading  pursuant  to  unlisted  trading 
privileges  ("DTP"),  of  Trust  Shares. 
New  Section  (i)  of  Phlx  Rule  803 
provides  listing  standards  for  Trust 
Shares,  which  represent  interests  in  a 
unit  investment  trust  operating  on  an 
open-end  basis  and  holding  a  portfolio 
of  securities.  In  conjunction  with  Rule 
803(i).  the  E.xchange  is  also:  amending 
its  "Hours  of  Business"  Rule  (Rule  101) 
to  address  Trust  Shares;  making 
I  onforming  changes  to  its  PACE  Rule 
(Rule  229)  regarding  automatic  price 
improvement;  and  adopting  new  Rule 
136  regarding  trading  halts  in  Trust 
Shares.  The  Exchange  is  also  proposing 
to  trade  shares  of  the  Nasdaq-100  Trust 
("Nasdaq-100  Index  Tracking  Stock")  on 
a  I'TP  basis.  The  text  of  the  proposed 
rule  change  is  set  forth  below.  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  brackets. 


Rule  101  Dealings  Ipon  the  Exciiange  Hours 
of  Business 

***** 

Supplementary  Material 

«         »  »  ♦  * 

02  [Post-Primary  Session]  Equity  Trading 
Hours.  Trading  in  any  equity  security  on  the 
Exchange's  equity  trading  floor  shall 
(.ommence  at  9:30  a.m.  and  end  at  4  p.m 
each  business  day.  unless  otherwise 
announced  by  the  Exchange,  except  that: 

(i|  the  Post-Pnmarv  Session  ( "PPS")  will 
operate  from  4  to  4:15  p.m.  for  PPS- 
designated  orders  pursuant  to  Rule  232(b)|. 
and] 

(ii)  the  after  hours  trading  facility  for  GTX 
orders  will  operate  pursuant  to  Rule  232(c). 
and 

(iii)  Transactions  in  Nasdaq-100  Index 
Trackinj^  Stuck  may  he  effected  on  the 
Exchange  until  4  15  p  m.  each  business  day 
as  well  as  pursuant  to  Rule  2321c}. 

Rule  229.  Philadelphia  Stock  exchange 
Automated  Communication  and  Execution 
Svstem  (P.\CE) 


Supplementary  Material 
***** 

07 

(c)  Price  Improvement  for  PACE  Orders 

(i)  .Automatic  Price  Improvement — Where 
the  specialist  voluntarily  agrees  to  provide 


Commission,  from  CJirla  Behnfeldt.  Counsel,  Phlx 
(December  12.  2000). 


automatic  price  improvement  to  all 
cu.stomers  and  all  eligible  market  orders  in  a 
security,  automatically  executable  market 
and  marketable  limit  orders  in  New  York 
Stock  Exchange  and  .American  Stock 
Exchange  listed  securities  received  through 
PACE  for  599  shares  or  less  shall  be  provided 
with  automatic  price  improvement  of  'e  (or 
'  B<  m  the  case  of  Sasdaq-100  Index  Tracking 
Stock  I  for  equities  trading  in  fractions,  or  .01 
for  equities  trading  in  decimals  from  the 
PACE  Quote  where  received  beginning  at 
9:30  a.m..  except  where: 

(A)  a  buy  order  would  be  improved  to  a 
price  less  than  the  last  sale  or  a  sell  order 
would  be  improved  to  a  price  higher  than  the 
last  sale  (except  as  provided  in  (E)  below); 

or 

(B)  a  buy  order  would  be  improved  to  the 
last  sale  which  is  a  downtick  or  a  sell  order 
would  be  improved  to  the  last  sale  price 
which  is  an  uptick  (except  as  provided  in  (E) 
below).  The  PACE  System  will  determine 
whether  the  last  sale  price  is  a  downtick  or 
an  uptick.  The  P.ACE  System  does  not 
recognize  changes  from  the  previous  day's 
(lose. 

In  these  situations,  the  order  is  not  eligible 
for  automatic  price  improvement,  and  is. 
instead,  automatically  executed  at  the  P.ACE 
Quote.  A  specialist  may  voluntarily  agree  to 
provide  automatic  price  improvement  to 
larger  orders  in  a  particular  security  to  all 
customers  under  this  provision.  A  specialist 
may  choose  to  provide  automatic  price 
improvement  for  equities  trading  in  fractions 
where  the  PACE  Quote  is  (/)  Vie  or  greater. 
[or]  nil  'h  or  greater,  or  (III)  solely  with 
respect  to  Nasdaq-100  Index  Tracking  Stock. 
'  16  or  greater,  [for  equities  trading  in 
fractions,  or]  A  specialist  may  choose  to 
provide  automatic  price  improvement  where 
the  PACE  Quote  is  .03  or  greater  or  .05  or 
greater  for  equities  trading  in  decimals. 
***** 

.17  Except  for  transactions  in  Nasdaq — 100 
Index  Tracking  Stock:  (aj  Orders  received  by 
4:00  p.m.  Eastern  Time  as  determined 
electronically  by  the  PACE  system  are 
eligible  for  execution[.l  (bl  Orders  received 
after  such  time  will  be  rejected  and  returned 
to  order  entry  firm!.),  and  (c)  From  4  to  4:15 
p.m..  Eastern  Standard  Time.  P.ACE  may  be 
used  as  a  routing  system  for  PPS  eligible 
orders.  Orders  in  Nasdaq-100  Index  Tracking 
Stock  received  by  4:15  p.m.  Eastern  Time  as 
determined  electronically  by  the  PACE 
system  are  eligible  for  execution. 

Rule  1 36.  Trading  Halts  in  Certain  Exchange 
Traded  Funds 

Rule  1047 Aid  shall  apply  to  the  trading  of 
Trust  shares  listed  pursuant  to  the  terms  of 
Rule  803(ij.  The  term  "option"  as  used 
therein  shall  be  deemed  for  the  purposes  of 
this  rule  only  to  include  a  Trust  Share. 

Rule  803.  Criteria  for  Listing — Tier  I 

***** 

HI  Trust  Shares 

II)  Definitions. 

Ii)  Trust  Shares.  The  term  "Trust  Share" 
means  a  security  (a)  that  is  based  on  a  unit 
investment  trust  ("Trust")  which  holds  the 
securities  which  comprise  an  index  or 
portfolio  underlying  a  series  of  Trust  Shares: 


lb)  that  is  issued  by  the  Trust  in  a  specified 
aggregate  minimum  number  in  return  for  a 
"Portfolio  Deposit"  consisting  of  specified 
numbers  of  shares  of  stock  plus  a  cash 
amount:  (c)  that,  when  aggregated  in  the 
saine  specified  minimum  number,  may  be 
redeemed  from  the  Trust  which  will  pav  to 
the  redeeming  holder  the  stock  and  cash  then 
comprising  the  "Portfolio  Deposit";  and  (d) 
that  pays  holders  a  periodic  cash  payment 
corresponding  to  the  regular  cash  dividends 
or  distributions  declared  with  respect  to  the 
component  securities  of  the  stock  index  or 
portfolio  of  securities  underlying  the  Trust 
Shares,  less  certain  expenses  and  other 
charges  as  set  forth  in  the  Trust  prospectus. 

(ii)  Reporting  Authority.  The  term 
"Reporting  Authority"  in  respect  of  a 
particular  series  of  Trust  Shares  means  the 
Exchange,  a  wholly-owned  subsidiary  of  the 
Exchange,  an  institution  (including  the 
Trustee  for  Trust  Shares),  or  a  reporting 
service  designated  by  the  Exchange  or  its 
subsidiary  or  by  the  exchange  that  lists  a 
pariicular  series  of  Trust  Shares  (if  the 
Exchange  is  trading  such  series  pursuant  to 
unlisted  trading  privileges)  as  the  official 
source  for  calculating  and  reporting 
information  relating  to  such  series,  including, 
but  not  limited  to.  any  current  index  or 
porifolio  value:  the  current  value  of  the 
portfolio  of  securities  required  to  be 
deposited  to  the  Trust  in  connection  with 
issuance  of  Trust  Shares;  the  amount  of  any 
dividend  equivalent  payment  or  cash 
distribution  to  holders  of  Trust  Shares,  net 
asset  value,  or  other  information  relating  to 
the  creation,  redemption  or  trading  of  Trust 
Shares. 

(2)  Applicability.  This  Rule  is  applicable 
only  to  Trust  Shares.  Except  to  the  extent 
inconsistent  with  this  Rule,  or  unless  the 
context  otherwise  requires,  the  provisions  of 
the  By-Laws  and  all  other  rules  and  policies 
of  the  Board  of  Governors  shall  be  applicable 
to  the  trading  on  the  Exchange  of  such 
securities.  Trust  Shares  are  included  within 
the  definition  of  "security"  or  "securities"  as 
such  terms  are  used  in  the  By-Laws  and 
Rules  of  the  Exchange. 

(3)  Disclosure  Requirements.  Members  and 
member  organizations  shall  provide  to  all 
purchasers  of  a  series  of  Trust  Shares  a 
written  description  of  the  terms  and 
characteristics  of  such  securities,  in  a  form 
approved  by  the  Exchange,  not  later  than  the 
time  a  confirmation  of  the  first  transaction  in 
such  series  is  delivered  to  such  purchaser.  In 
addition,  members  and  member 
organizations  shall  include  such  a  written 
description  with  any  sales  material  relating 
to  a  series  of  Trust  Shares  that  is  provided 

to  customers  or  the  public.  Any  other  written 
materials  provided  by  a  member  or  member 
organization  to  customers  or  the  public 
making  specific  reference  to  a  series  of  Trust 
Shares  as  an  investment  vehicle  must  include 
a  statement  in  substantially  the  following 
form:  "A  circular  describing  the  terms  and 
characteristics  of  (the  series  of  Trust  Shares) 
is  available  from  your  broker.  It  is 
recommended  that  you  obtain  and  review- 
such  circular  before  purchasing  (the  series  of 
Trust  Shares).  In  addition,  upon  request  vou 
may  obtain  from  your  broker  a  prospectus  for 
(the  series  of  Trust  Shares).". 


A  member  or  member  organization 
carrying  an  omnibus  account  for  a  non- 
member  broker-dealer  is  required  to  inform 
such  non-member  that  execution  of  an  order 
to  purchase  a  series  of  Trust  Shares  for  such 
omnibus  account  will  be  deemed  to 
constitute  agreement  by  the  non-member  to 
make  such  nritten  description  available  to  its 
customers  on  the  same  terms  as  are  directly 
applicable  to  members  and  member 
organizations  under  this  rule. 

Upon  request  of  a  customer,  a  member  or 
member  organization  shall  also  provide  a 
prospectus  for  the  particular  series  of  Trust 
Shares. 

(4)  Designation  of  an  Index  or  Portfolio. 
The  trading  of  Trust  Shares  based  on  one  or 
more  stock  indexes  or  securities  portfolios, 
whether  by  hsting  or  pursuant  to  unlisted 
trading  privileges,  shall  be  considered  on  a 
case  by  case  basis.  The  Trust  Shares  based 
on  each  particular  stock  index  or  portfolio 
shall  be  identified  as  a  separate  series  and 
shall  be  identified  by  unique  symbol.  The 
stocks  that  are  included  in  an  index  or 
portfolio  on  which  Trust  Shares  are  based 
shall  be  selected  by  the  Exchange  or  its  agent, 
a  wholly-owned  subsidiary  of  the  Exchange, 
or  by  such  other  person  as  shall  have  a 
proprietary  interest  in  and  authorized  use  of 
such  index  or  portfolio,  and  may  be  revised 
from  time  to  time  as  may  be  deemed 
necessary  or  appropriate  to  maintain  the 
quality  and  character  of  the  index  or 
portfolio. 

(5)  Initial  and  Continued  Listing  and/or 
Trading.  A  Trust  upon  which  a  series  of  Trust 
Shares  are  based  will  be  traded  on  the 
Exchange,  whether  by  listing  or  pursuant  to 
unlisted  trading  privileges,  subject  to 
application  of  the  criteria: 

(A)  Commencement  of  Trading — For  each 
Trust,  the  Exchange  will  establish  a 
minimum  number  of  Trust  Shares  required  to 
be  outstanding  at  time  of  commencement  of 
trading  on  the  Exchange. 

(B)  Continued  Trading — Following  the 
■  initial  twelve  month  period  following 

formation  of  trust  and  commencement  of 
trading  on  the  Exchange,  the  Exchange  will 
consider  the  suspension  of  trading  in  or 
removal  from  listing  of  or  termination  of 
unlisted  trading  privileges  for  a  Trust  upon 
which  a  series  of  Trust  Shares  are  based 
under  any  of  the  following  circumstances: 

(i)  if  the  Trust  has  more  than  60  days 
remaining  until  termination  and  there  are 
fewer  than  50  record  and/or  beneficial 
holders  of  Trust  Shares  for  30  or  more 
consecutive  trading  days:  or 

(ii)  if  the  value  of  the  index  or  portfolio  of 
securities  on  ivhich  the  Trust  is  based  is  no 
longer  calculated  or  available:  or 

(Hi)  if  such  other  event  shall  occur  or 
condition  exists  which  in  the  opinion  of  the 
Exchange,  makes  further  dealings  on  the 
Exchange  inadvisable. 

(C)  Termination  of  Trust — Upon 
termination  of  a  Trust,  the  Exchange  requires 
that  Trust  Shares  issued  in  connection  with 
such  Trust  be  removed  from  Exchange  listing 
or  have  their  unlisted  trading  privileges 
terminated.  A  Trust  may  terminate  in 
accordance  with  the  provisions  of  the  Trust 
prospectus,  which  may  provide  for 
termination  if  the  value  of  securities  in  the 
Trust  falls  belo^^■  a  specified  amount. 


(6)  Term.  The  stated  term  of  the  Trust  shall 
be  as  stated  in  the  Trust  prospectus. 
However,  a  Trust  may  be  terminated  under 
such  earlier  circumstances  as  mav  be 
specified  in  the  Trust  prospectus. 

171  Trustee.  The  trustee  must  be  a  trust 
company  or  banking  institution  having 
substantial  capital  and  surplus  and  the 
experience  and  facilities  for  handling 
corporate  trust  business.  In  cases  where,  for 
any  reason,  an  individual  has  been 
appointed  as  trustee,  a  qualified  trust 
company  or  banking  institution  must  be 
appointed  co-trustee. 

(8)  Voting.  Voting  rights  shall  be  as  set 
forth  in  the  Trust  prospectus.  The  Trustee  of 
a  Trust  may  have  the  right  to  vote  all  of  the 
voting  securities  of  such  Trust. 

(9)  Limitation  of  Exchange  Liabilitv. 
Neither  the  E.xchange.  the  Reporting 
Authority  nor  any  agent  of  the  Exchange 
shall  have  any  liability  for  damages,  claims, 
losses  or  expenses  caused  by  anv  errors, 
omissions,  or  delays  in  calculating  or 
disseminating  any  current  index  or  portfolio 
value:  the  current  value  of  the  portfolio  of 
securities  required  to  be  deposited  to  the 
Trust:  the  amount  of  any  dividend  equivalent 
payment  or  cash  distribution  to  holders  of 
Trust  Shares:  net  asset  value:  or  other 
information  relating  to  the  creation, 
redemption  or  trading  of  Trust  Shares, 
resulting  from  any  negligent  act  or  omission 
by  the  E.xchange.  or  the  Reporting  .'\uthorit\-. 
or  any  agent  of  the  E.\change,  or  any  art. 
condition  or  cause  beyond  the  reasonable 
control  of  the  Exchange  or  its  agent,  or  the 
Reporting  Authority,  including,  but  not 
limited  to,  an  act  of  God:  fire:  flood: 
extraordinary  weather  conditions:  war: 
insurrection:  riot:  strike:  accident:  action  of 
government:  communications  or  power 
failure:  equipment  or  software  malfunction: 
or  any  error,  omission  or  delay  in  the  reports 
of  transactions  in  one  or  more  underlying 
securities.  The  Exchange  makes  no  warranty, 
express  or  implied,  as  to  results  to  be 
obtained  by  any  person  or  entity  from  the  use 
of  Trust  Shares  or  any  underlying  index  or 
data  included  therein  and  the  Exchange 
makes  no  express  or  implied  warranties,  and 
disclaims  all  warranties  of  merchantability  or 
fitness  for  a  particular  purpose  with  respect 
to  Trust  Shares  or  any  underlying  index  or 
data  included  therein.  This  limitation  of 
liability  shall  be  in  addition  to  any  other 
limitation  contained  in  the  E.xchange's 
Articles  of  Incorporation  or  By-Laws  or 
elsewhere  in  the  Rules. 

1101  Listing  Fees  and  Other  Rules.  The 
Exchange  may.  in  its  discretion,  wane  listing 
fees  for  any  issuer  of  any  particular  series  of 
Trust  Shares  listed  on  the  Exchange  pursuant 
to  Rule  80311).  The  provisions  of  Rules  847. 
849.  850  and  851  do  not  apply  to  unit 
investment  trusts  issuing  Trust  Shares  listed 
on  the  Exchange  pursuant  to  Rule  803111.  or 
to  the  trustees  or  the  sponsors  thereof  In 
addition,  consideration  of  the  suspension  of 
trading  in  or  removal  from  listing  of  any 
Trust  Shares  pursuant  to  Rule  810  will  be 
make  pursuant  to  the  criteria  set  forth  in 
section  5(B)  of  this  Rule  803(11  rather  than  the 
specific  criteria  set  forth  in  subsections  (1) 
through  (5)  of  Rule  810(a). 
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Commentary 

01  The  Masdaq  Stock  Market.  Inr 
(••S'asdaq'l  has  licensed  the  use  of  the 
Nasdaq- 100  Index  for  certain  purposes  in 
connection  with  trading  in  a  particular  series 
of  Trust  Shares  on  the  Exchange.  Nasdaq  and 
its  affiliates  do  not  guarantee  the  acruracv 
and/or  completeness  of  the  Nasdaq- lUO 
Index  or  anv  data  included  therein,  \asdaq. 
the  E.\rhange  and  their  affiliates  make  no 
warranty,  express  or  implied,  as  to  results  to 
be  obtained  by  any  person  or  entity  from  the 
use  of  the  Nasdaq- 100  Index  or  any  data 
included  therein  in  connection  with  the 
rights  licensed  or  for  any  other  use.  Nasdaq, 
the  Exchange  and  their  affiliates  make  no 
express  or  implied  warranties,  and  disclaim 
all  warranties  of  merchantability  or  fitness 
for  a  particular  purpose  with  respect  to  the 
Nasdaq- 100  Index  or  anv  data  included 
therein.  Without  limiting  any  of  the 
foregoing,  in  no  event  shall  Nasdaq,  the 
E.Kcbange  and  their  affiliates  have  any 
liability  for  any  lost  profits  or  special, 
punitive,  incidental,  indirect,  or 
consequential  damages,  even  if  notified  of 
the  possibility  of  such  damages.  In  addition. 
.Sasdaq,  the  Exchange  and  their  affiliates 
shall  have  no  liability  for  any  damages, 
claims,  losses  or  expenses  caused  by  any 
errors  or  delays  in  calculating  or 
disseminating  the  Nasdaq- 100  Index. 
«  «  *  *  * 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PhLx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  V  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Trust  Shares  Listing  Standards.  The 
Exchange  proposes  to  adopt  new  rules 
and  rule  amendments  to  accommodate 
the  trading  of  Trust  Shares,  i.e  . 
seciirities  that  are  interests  in  a  unit 
investment  trust  ("Trust")  holding  a 
portfolio  of  securities  linked  to  an 
index.  Each  Trust  would  provide 
investors  with  an  instrument  that:  (1) 
Closely  tracks  the  underlying  portfolio 
of  securities;  (2)  trades  like  a  share  of 
common  stock;  and  (3)  pays  holders  of 
the  instrument  periodic  dividends 
proportionate  to  those  paid  with  respect 
to  the  underlying  portfolio  of  securities, 


less  certain  expenses  (as  described  in 
thr  Trust  prospectus).'^ 

Listing  standards  for  Trust  Shares  are 
established  in  Rule  8()3{i)  (-Rule"). 
Under  the  Rule,  the  Exchange  may  list 
and  trade,  or  trade  pursuant  to  UTP. 
Trust  Shares  based  on  one  or  more  stock 
indexes  or  securities  portfolios.''  Trust 
Shares  based  on  each  particular  stock 
index  or  portfolio  will  be  designated  as 
a  separate  series  and  identified  by  a 
unique  symbol.  The  stocks  that  are 
included  in  an  index  or  portfolio  on 
which  Trust  Shares  are  based  will  be 
selected  by  the  Exchange  or  its  agent,  a 
whoUv-ownod  subsidiary-  of  the 
Exchange,  or  by  another  person  having 
a  proprietary  interest  in  and  authorized 
use  of  such  index  or  portfolio,  and  may 
be  revised  as  mav  be  deemed  necessary- 
or  appropriate  to  maintain  the  quality 
and  character  of  the  index  or  portfolio.' 

In  connection  with  an  initial  listing, 
the  Exchange  proposes  that,  for  each 
listing  of  Tru.st  Shares,  the  Exchange 
will  establish  a  minimum  number  of 
Trust  Shares  required  to  be  outstanding 
at  the  time  of  commencement  of 
Exchange  trading.  If  the  Exchange  trades 
a  particular  Trust  Share  pursuant  to 
UTP.  the  Exchange  will  follow  the 
listing  exchange's  determination  of  the 
appropriate  minimum  number  of 
securities  included  in  the  Trust. 

Because  the  Trust  operates  on  an 
open-end  type  basis,  and  because  the 
number  of  Trust  Share  holders  is  subject 
to  substantial  fluctuations  depending  on 
market  conditions,  the  Exchange 


•  The  listing  staniiards  for  Trust  Shares  set  forth 
in  proposed  new  Section  (il  of  Rule  803  are 
suhstanliallv  similar  to  existing  rules  of  the 
.^nientan  Stock  F.xrhange  (■■.^mex  ')  applicable  tu 
Portfolio  Depository  Receipts  CHDRs   )  and  of  the 
Chicago  Board  Options  Exchange  ( 'CBOE  ") 
appliiable  to  Index  Portfolio  Receipts  ( 'IPRs')   See 
.Ainex  Rules  U)00-UX)J.  ieealsoCSOE  Rule  11. 
Interpretations  and  Policies  .Section  02.  and  Rules 
30  54.  11  .5  Land  U  94  F 

"  .^s  explained  more  fully  below.  Phlx  intends  to 
trade  Trust  Shares  on  the  Nasdaq- 100  Index 
pursuant  to  I'TP  under  the  listing  standards 
approved  herein  if  Phlx  intends  to  trade,  pursuant 
to  I'TP.  Trust  Shares  listed  on  another  exchange  by 
using  listing  standards  that  are  different  from 
current  Phlx  listing  standards  or  the  listing 
standards  set  forth  in  its  proposed  rule  change,  the 
Phlx  represents  that  it  will  file  a  rule  change 
proposal  pursuant  to  Section  19(b)(1)  of  the  Act  and 
Rule  19b--4  thereunder  to  adopt  the  different  listing 
standards  before  the  Phlx  trades  those  Tnist  Shares 

■  The  Exchange  represents  that  its  proposal  would 
result  in  Trust  Shares  being  listed  as  Tier  I 
securities  and  therefore  "covered  securities"  for 
purposes  of  Section  18  of  the  Securities  Act  of  1933 
15  U.S.C  77r.  (The  Exchange  has  established  Tier 
I  listing  criteria  and  Tier  11  listing  criteria  for 
companies  listing  on  the  Phlx  Tier  1  listing  requires 
a  i.onipanv  to  meet  certain  higher  numerical  listing 
I  riteria  than  are  required  for  Tier  II  listing.  Tier  II 
listing  standards  are  intended  to  accommodate 
smaller  (  ompanies  I  The  Exchange  believes  that,  as 

covered  securities."  Trust  Shares  would  be  exempt 
from  state  securities  registration  requirements. 


believes  that  it  would  be  inappropriate 
and  burdensome  on  Trust  Share  bolders 
to  consider  suspending  trading  in  or 
delisting  a  series  of  Trust  Shares,  w-ith 
the  consequent  termination  of  the  Trust, 
unless  the  number  of  holders  remains 
severely  depressed  during  an  extended 
time  period.  Therefore,  following  twelve 
months  after  the  formation  of  a  Trust 
and  commencement  of  Exchange 
trading,  the  Exchange  will  consider 
suspension  of  trading  in,  or  removal 
from  listing  of.  a  Trust  when,  in  the 
Exchange's  determination,  further 
dealing  in  such  securities  appears 
unwarranted  under  the  following 
circumstances: 

(a)  If  the  Trust  on  which  the  Trust 
Shares  are  based  has  more  than  60  days 
remaining  until  termination  and  there 
have  been  fewer  than  50  record  and/or 
beneficial  holders  of  the  Trust  Shares 
for  30  or  more  consecutive  trading  days; 

(b)  if  the  index  on  which  the  Trust  is 
based  is  no  longer  calculated:  or 

(c)  if  such  other  event  occurs  or 
condition  exists,  which,  in  the  opinion 
of  the  Exchange,  makes  further  dealings 
in  such  securities  on  the  Exchange 
inadvisable." 

The  stated  term  of  the  Trust  will  be 
set  forth  in  the  Trust  prospectus.  A 
Trust  may  also  terminate  under  such 
conditions  as  may  be  set  forth  in  the 
Trust  prospectus.  For  example,  the 
sponsor  of  the  Trust,  following  notice  to 
Trust  Share  holders,  will  have 
discretion  to  direct  that  the  Trust  be 
terminated  if  the  value  of  securities  in 
such  Trust  falls  below  a  specified 
amount. 

Rule  803(i)(3)  requires  that  members 
and  member  organizations  provide  to  all 
purchasers  of  each  series  of  Trust  Shares 
a  written  description  of  the  terms  and 
characteristics  of  such  securities,  in  a 
form  approved  by  the  Exchange,  not 
later  than  the  time  a  confirmation  of  the 
first  transaction  in  such  series  of  Trust 
Shares  is  delivered  to  such  purchaser.  In 
this  regard,  a  member  or  member 
organization  carrying  an  omnibus 
account  for  a  non-member  broker-dealer 


"Proposed  Phlx  Rule  803(i)(10)  would  provide 
that  a  determination  to  delist  or  suspend  Trust 
Shares  shall  be  based  upon  the  criteria  set  forth  in 
proposed  Rule  803(i)(5)(B).  applicable  specifically 
to  Trust  Shares.  Therefore,  those  criteria  would 
apply  rather  than  the  criteria  set  forth  in 
subsections  (1)  through  (5)  of  Rule  810(a),  which  are 
applicable  generally  to  securities  other  than  Trust 
Shares.  However.  Exchange  Rule  810(c),  which 
provides  that  the  Exchange  may  at  any  time 
suspend  dealings  in  any  security  from  listed  or 
unlisted  trading  privileges,  would  continue  to 
apply.  Telephone  conversations  between  Carle 
Behnfeldt.  Counsel.  Phlx  and  Gordon  Fuller, 
Special  Counsel.  Division  of  Market  Regulation 
("Division").  Commission,  and  Steven  [ohnston. 
Special  Counsel.  Division.  Commission  (October  11, 
2000). 


will  be  required  to  inform  such  non- 
member  that  execution  of  an  order  to 
purchase  Trust  Shares  for  such  omnibus 
account  will  be  deemed  to  constitute  an 
agreement  by  the  non-member  to  make 
such  written  description  available  to  its 
customers  on  the  same  terms  as  are 
directly  applicable  to  member  or 
member  organizations.  The  written 
description  must  be  included  with  any 
sales  material  on  that  series  of  Trust 
Shares  that  a  member  provides  to  the 
public.  Moreover,  other  written 
materials  provided  by  a  member  or 
member  organization  to  the  public 
making  specific  reference  to  a  series  of 
Trust  Shares  as  an  investment  vehicle 
must  include  a  statement  in 
substantially  the  following  form:  "A 
circular  describing  the  terms  and 
characteristics  of  [the  Trust  Shares]  is 
available  from  yoiu  broker.  It  is 
reconunended  that  you  obtain  and 
review  such  circular  before  purchasing 
[the  Trust  Shares].  In  addition,  upon 
request  you  may  obtain  from  your 
broker  a  prospectus  for  [the  Trust 
Shares]."  Additionally,  the  Exchange 
would  require  that  members  and 
member  organizations  provide 
customers  with  a  copy  of  the  prospectus 
for  a  series  of  Trust  Shares  upon 
request. 

Finally,  Rule  803(i)(10)  provides  the 
Exchange  with  the  discretion,  in  its 
business  judgment,  not  to  charge  a 
listing  fee  for  a  particular  series  of  Trust 
Shares,  it  also  clarifies  that  certain  of 
the  listing  rules  designed  for  application 
to  other  kinds  of  seoirities  vdll  not 
apply  to  Trust  Shares.^ 

Trading  of  Trust  Shares.  Dealings  in 
Trust  Shares  on  the  Exchange  would  be 
conducted  pursuant  to  the  Exchange's 
general  agency-auction  trading  rules. 
The  general  dealing  and  settlement  rules 
of  the  Phlx  would  apply,  including  its 
rules  on  clearance  and  settlement  of 
securities  transactions  and  its  equity 
margin  rules.  Transactions  on  the 
Exchange  in  Nasdaq-100  Index  Tracking 
Stock  will  be  reported  to  the 
consolidated  tape.i°  Other  generally 
applicable  Exchange  equity  rules  and 
procedures  would  also  apply,  including, 
among  others,  rules  governing  the 
priority,  parity  and  precedence  of  orders 
and  the  responsibilities  of  specialists.  ^^ 


8  Rules  847  (Annual  Meetings).  849  (Audit 
Committee/Conflict  of  Interest),  850  (Shareholder 
.Approval  Policy)  and  851  (Independent  Directors) 
all  contemplate  a  corporate  governance  structure 
thai  has  no  meaning  in  the  context  of  Trust  Shares. 

"•See  Amendment  No.  2. 

' '  In  SR-Phlx-99— 41.  which  is  pending  before  the 
Commission,  the  Phlx  proposed  new  rules  and  rule 
amendments  to  accommodate  the  listing  and 
trading  of  certain  Trust  Shares.  As  noted  before,  the 
Phlx  intends  to  trade  Trust  Shares  on  the  Nasdaq- 


The  Exchange  is  proposing 
procedures  to  govern  the  application  of 
trading  halts  in  Trust  Shares.  Phbc  Rule 
104  7 A  currently  governs  trading 
rotations,  halts  and  suspensions  with 
respect  to  index  option  contracts.  New 
Rule  136  provides  that  trading  in  Trust 
Shares  will  be  halted  on  the  same  basis 
as  trading  in  index  options,  as  provided 
in  Rule  1047A{c).  Specifically,  Rule  136 
provides  that  trading  on  the  Exchange  in 
Trust  Shares  may  be  halted  with  the 
approval  of  two  Floor  Officials,  with  the 
concurrence  of  a  Phbc  Market 
Regulation  officer,  whenever  trading  on 
the  primary  market  in  underlying 
securities  representing  more  than  10 
percent  of  the  current  index  value  is 
halted  or  suspended.  Trading  would  be 
required  to  be  halted  whenever  two 
Floor  Officials,  with  the  concurrence  of 
a  Phlx  Market  Regulation  officer,  deem 
such  action  appropriate  in  the  interests 
of  a  fair  and  orderly  market  and  to 
protect  investors.  Among  the  factors  that 
could  be  considered  are:  (1)  Whether 
trading  has  been  halted  or  suspended  in 
the  market  that  is  the  primary  market  for 
a  plurality  of  imderlying  stocks;  (2) 
whether  the  current  calculation  of  the 
index  derived  from  the  current  market 
prices  of  the  stocks  is  not  available;  or 
(3)  other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present.  Additionally,  the 
trading  of  Trust  Shares  would  be  halted, 
along  with  the  trading  of  all  other  listed 
or  traded  stocks,  if  "circuit  breaker" 
thresholds  are  reached. ^^  jYie  Exchange 
would  issue  a  circular  to  its  members 
and  member  organizations  informing 
them  of  Exchange  policies  regarding 
trading  halts  in  such  securities, 

UTP  Trading  of  Nasdaq-100  Index 
Tracking  Stock.  As  noted  above, 
pursuant  to  Rule  12f-5  imder  the  Act,^^ 
the  Exchange  proposes  to  trade  Nasdaq- 
100  Index  Tracking  Stock  on  a  UTP 
basis  under  the  proposed  Trust  Share 
rules  discussed  above.  The  Nasdaq-100 
Trust  is  a  unit  investment  trust 
sponsored  by  Nasdaq  Investment 
Product  Service,  Inc.  with  a  portfolio 
based  on  the  component  stocks  of  the 
Nasdaq-100  Index.  The  Exchange 
proposes  to  permit  dealings  in  Nasdaq- 


100  Tracking  Stock  in  increments  of  V64 
of  $1.00. 

These  shares  are  currently  traded  on 
the  American  Stock  Exchange  CAmex") 
in  increments  of  Ve*  of  $1.00  and,  thus, 
the  Exchange  believes  it  is  appropriate 
to  trade  these  securities  on  the  Exchange 
with  the  same  minimum  increment.'-' 

Additionally,  in  connection  with  the 
Exchange's  license  agreement  with  the 
Nasdaq  Stock  Market  ("Nasdaq  ") 
relating  to,  among  other  things,  the  use 
of  the  name  "Nasdaq-100  Index 
Tracking  Stock,"  and  the  disclaimers  of 
liability  relating  to  the  Nasdaq-100 
Index,  the  Exchange  is  proposing  to 
adopt  Commentary  .01  to  proposed  Rule 
803(i)  to  codify  a  rule  governing 
disclaimers  of  liability  relating  to  the 
Nasdaq-100  Index. 's 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6Cb)  of  the  Act  ^^  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5) '"  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  Specifically, 
the  proposed  rule  change  would 
increase  competition  in  unit  investment 
trust  share  markets  by  permitting 
Exchange  members  to  compete  for  unit 
investment  trust  share  order  flow.  The 
Exchange  represents  that  the  adoption 
of  the  proposed  rule  change  would 


100  Index  pursuant  to  UTP  under  the  listing 
standards  approved  in  this  Order. 

12  See  Phlx  Rule  133  ("Trading  Halts  Due  to 
Extraordinary  Market  Volatility")  and  Securities 
and  Exchange  Act  Release  No.  39846  (April  9. 
1998),  63  FR  18477  (April  15.  1998)  (establishing 
uniform  market-wide  "circuit  breaker"  thresholds 
among  all  domestic  securities  exchanges,  and 
approving  SR-Phlx-98-15). 

•M7CFR240.12f-5. 


'*  See  Securities  Exchange  Act  Release  No.  41119 
(February  26.  1999).  64  FR  11510  (March  9.  1999). 
.Nasdaq- 100  Index  Tracking  Stock  are  also  traded  on 
a  I'TP  basis  by  the  Chicago  Stock  Exchange 
("CHX  ■),  the  Boston  Stock  Exchange  ("BSE")  and 
the  Pacific  Exchange  ("PCX")  in  increments  of  'im 
of  Si  00  See  Securities  Exchange  Act  Release  No. 
41605  duly  7.  1999).  64  FR  38060  ()uly  14.  1999); 
Securities  Exchange  Act  Release  No.  41664  (julv  27, 
1999),  64  FR  42424  (August  4.  1999).  and  .Securities 
Exchange  Act  Release  No.  41712  (.August  5.  1999). 
64  FR  44072 

'5  The  Phlx  represents  that  the  language  of  the 
disclaimer  rule  is  substantiallv  similar  to  BSE 
Chapter  XXIV.  Section  7.  CHX  Article  XXVIII.  Rule 
25  and  PCX  Rule  8.300(g).  The  Phlx  also  represents 
that  the  language  of  the  disclaimer  rule  is  nearly 
identical  to  that  adopted  by  Amex  and  approved  in 
Securities  Exchange  .^ct  Release  No  41119 
(Fehruan  26.  1999).  64  FR  11510;  and  Securities 
Exchange  Act  Release  No  41562  (June  25.  1999).  64 
FR  36057  duly  2.  1999) 

■M5  l.S.C.  78f(bl. 

'■15  b'.S.C.  78f(b)(5). 
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result  in  increased  efficiency  and  price 
competition  in  those  markets. 

B.  Self-Reguhton-  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  would  impose  anv 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  vvTitten  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  Phlx  has  requested  that  the 
proposed  rule  change,  as  amended,  be 
given  accelerated  effectiveness  pursuant 
to  Section  19(b)(2)  of  the  Act. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5)  " 

.\  Trust  Share  is  an  interest  in  a  Trust 
holding  a  portfolio  of  securities  linked 
to  an  index.  Each  Trust  is  intended  to 
provide  investors  with  an  instrument 
that  closely  tracks  the  underlying 
securities  index  or  portfolio,  trades  like 
a  share  of  common  stock,  and  pays 
holders  a  periodic  cash  payment 
proportionate  to  the  dividends  paid  on 
the  underlying  portfolio  of  securities.'" 
The  definition  of  Trust  Share  is 
therefore  substantively  identical  to  the 
definition  of  PDRs  or  IPRs  as  those 
definitions  appear  in  the  previously 
approved  rules  of  the  .\mex  and  CBOK. 
respectively  -"  The  Phlx  rule  change 
proposal  itself  is  also  substantively 
identical  to  proposals  filed  by  CBOE, 
BSE.  CHX.  and  PCX,  and  approved  by 
the  Commission. 2'  Therefore,  this 


proptosal  raises  no  new  regulatory' 
issues. 

Moreover,  the  Commission  believes 
that  .Amendment  Nos.  1  and  2  are 
reasonable  Specifically,  the  new  rule 
language  regarding  hours  of  trading,  and 
the  undertaking  by  Phlx  to  report 
transactions  in  Trust  Shares  to  the  Phlx 
consolidated  tape,  brings  the  proposal 
into  conformity  with  the  Amex's  listing 
standards  for  PDRs.  which  the 
Commission  previously  approved.--  In 
addition,  the  Commission  believes  that 
it  is  reasonable  for  the  Phlx  to  amend  its 
PACE  rule  to  provide  automatic  price 
improvement  for  trades  in  Nasdaq-100 
Index  Tracking  Stock  in  increments  of 
'  h4  (instead  of  '  in)  where  the  Pace 
Quote-'  is  Vifi  (instead  of  '  ih  to  '  h)  or 
greater.  These  changes  are  appropriate 
because  Nasdaq-100  Index  Tracking 
Stock  currently  trades  in  increments  of 
'•  h4  instead  of  "'  in. 

The  Commission  emphasizes  that  this 
Order  only  approves  the  trading  of 
Nasdaq-100  Index  Tracking  Stock  under 
the  listing  standards  approved  herein.  If 
the  Phlx  wishes  to  list  and  trade 
additional  series  of  Trust  Shares,  it  may 
be  required  to  file  a  proposed  rule 
change  with  the  Commission  under 
Section  19(b)(1)  of  the  Act.'^-* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register  pursuant  to 
Section  19(b)(2)  of  the  Act-"'  in  order  to 
expand  investor  choice  and  encourage 
competition  among  exchanges  for  order 
flow  related  to  essential  identical 
securities  products. 

V.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 


and  Exchange  Commission.  450  Fifth 
Street.  NW.  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
coramunic      )ns  relating  to  the 
proposed  i  ..e  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-54  and  should  be 
submitted  by  Januarv'  12.  2001. 

VI.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  -«  that  SR- 
Phlx-00-54  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-" 

Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  00-32653  Filed  12-21-00;  8;45  am) 
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-  :^.  LS.C.  78fn))(5). 

'"In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule  change's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

2"  See  Securities  Exchange  .^ct  Release  No  31591 
(December  H.  1992).  57  FR  60253  (Decemtjer  IB. 
1992)  (appro\'ing  .\me\  Rules  1000  et  seq  regarding 
listing  standards  for  PDRs).  Securities  Exchange  .Ait 
Release  No.  39581  (lanuarv  26.  1998).  63  FR  5579 
IFebruary  3,  1998)  (approving  C:BOE  rules  regarding 
listing  standards  for  IPRs). 

2'  Sfv  Securities  Exchange  Act  Release  No.  39581 
(lanuarv  26.  19981.  63  FR  5579  (February  3.  1998) 
(approving  CBOE  rules  regarding  listing  and  trading 
standards  for  IPRs);  Securities  Exchange  Act 


Release  No   39t>bU  (F<"hrurfr\   IJ.  1998).  6.1  FR  9026 
(February  23.  1998)  (approving  B.SE  rules  ri»gariiim; 
listing  and  trading  standards  for  PUKsl;  Sr-ruruu's 
Exchange  Art  Relea-se  No   39()7b  l,Sppt«mber  15. 
1997).  62  FR  49270  (.September  I't.  1497) 
(approving  C.SE  rules  regarding  listing  and  trading 
standards  for  PDRs):  and  Securities  txchaiige  Act 
Release  No.  39461  (December  17.  19971,  62  FR 
67674  (December  29.  1997)  (approving  Pt:X  niles 
relating  to  listing  and  trading  standards  for  PDRs). 

-^  See  supm  note  20 

-J  Phlx  Rule  229  defines  the  PACE  Quote  as  the 
best  bid/ask  quote  among  the  .American.  Boston. 
Cincinnati.  Chicago.  New  'V'ork.  Pacific  or 
Philadelphia  .Slock  Exchanges,  or  the  Inlerniarkel 
Trading  Sv.stem/Computer  .Assisted  Execution 
System  ("ITS/CAES")  ijuote,  as  appropriate. 

"15  U.S.C.  78.s(b)(2) 

"Id. 


SMALL  BUSINESS  ADMINISTRATION 

Global  Environment  Strategic 
Technology  Partners,  L.P.  (Applicant 
No.  99000410);  Notice  Seeking 
Exemption  Under  Section  312  of  the 
Small  Business  Investment  Act, 
Conflicts  of  Interest 

Notice  is  hereby  given  that  Global 
Environment  Strategic  Technology 
Partners,  L.P.,  1225  Eye  Street,  NW.. 
Suite  900  Washington  DC  20005,  an 
applicant  for  a  Federal  License  under 
the  Small  Business  Investment  Act  of 
1958.  as  amended  ("the  Act"),  in 
cormection  with  the  financing  of  a  small 
concern,  has  sought  an  exemption  under 
section  312  of  the  Act  and  section 
107.730,  Financings  which  Constitute 
Conflicts  of  Interest  of  the  Small 
Business  Administration  ("SBA")  rules 
and  regulations  (13  CFR  107.730 
(2000)).  Global  Environment  Strategic 
Technologv'  Partners.  L.P..  proposes  to 
provide  equity  financing  to  Athena 
Technologies'  Inc..  9950  Wakeman 
Drive  Manassas  Virginia  20110.  The 
financing  is  contemplated  for  research 
and  development. 


"Id. 

"17CFR200.3(>-3(a)(U 


The  financing  is  brought  within  the 
purview  of  Sec.  107.730(a)(1)  of  the 
Regulations  because  Global 
Environment  Capital  Co.,  LLC,  an 
Associate  of  Global  Environment 
Strategic  Technology  Partners,  L.P., 
currently  owns  greater  than  10  percent 
of  Athena  Technologies,  Inc.  and 
therefore  Athena  Technologies,  Inc.  is 
considered  an  Associate  of  Global 
Envirormient  Strategic  Technology 
Partners,  L.P.,  as  defined  in  §  107.50  of 
the  regulations. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction  to  the 
Associate  Administrator  for  Investment, 
U^.  Small  Business  Administration, 
409  Third  Street,  SW.,  Washington,  DC 
20416. 

Dated:  December  12.  2000. 
Don  A.  Christensen, 

Associate  Administrator  for  Investment. 
[FR  Doc.  00-32626  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  8025-01-^ 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  #3309)  State  of 
Oidahoma;  (Amendment  #2) 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  December  8, 
2000.  the  above-mentioned  Declaration 
is  hereby  amended  to  include  Oklahoma 
County  in  the  State  of  Oklahoma  as  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  flooding  beginning  on 
October  21,  2000  and  continuing 
through  October  29,  2000. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Kingfisher,  Lincoln,  Logan, 
and  Pottawatomie  Coimties  in 
Oklahoma. 

Any  counties  contiguous  to  the  above- 
named  primary  coimties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
January  26.  2001,  and  for  economic 
injury  the  termination  date  is  August  27, 
2001. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated;  December  14.  2000. 

Herbert  L.  Mitchell, 

Acting  Associate  Administmtor  for  Disaster 
Assistance. 

|FR  Doc.  00-32625  Filed  12-21-00;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3517] 

Office  of  Visa  Services;  Sixty-Day 
Notice  of  Proposed  Information 
Collection  (0MB  1405-0096); 
Nonimmigrant  Flance<e)  Visa 
Application,  DS-2052  (formerly  OF- 
156K) 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of 
ciurently  approved  collection. 

Originating  Office:  Bureau  of  Consular 
Affairs,  Office  of  Visa  Services  (CA/VO). 

Title  of  Information  Collection: 
Nonimmigrant  Fiance{e)  Visa 

Application. 

Frequency:  Once. 

Form  Number:  DS-2052  (formerly 
OF-156K). 

Respondents:  All  nonimmigrant 
fiance(e)  visa  applicants. 

Estimated  Number  of  Respondents: 
18,500. 

Average  Hours  Per  Response:  2  hours. 

Tofay  Estimated  Burden:  37,000 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessar>'  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used, 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  AOOmONAL  INFORMATION:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  Eric  Cohan,  2401  E  ST  NW.  RM  L- 
703,  Tel:  202-663-1164,  U.S. 
Department  of  State,  Washington,  DC 
20520. 


Dated:  December  8,  2000. 

George  Lannon. 

Deputy  Assistant  Secretary  of  State  for  Visa 
Sen'ices.  Bureau  of  Consular  Affairs. 
Department  of  State. 

[FR  Doc.  00-32744  Filed  12-21-00;  8:45  am] 
BILUNG  CODE  4710-06-U 


DEPARTMENT  OF  STATE 

[Public  Notice  3518] 

Office  of  Visa  Services;  Sixty-Day 
Notice  of  Proposed  information 
Collection  (OMB  1405-0101); 
Nonimmigrant  Treaty  Trader/Investor 
Application,  OS-2051  (formerly  OF- 
156E) 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Originating  Office:  Bureau  of  Consular 
Affairs,  Office  of  Visa  Ser\'ices  (CA/VO). 

Title  of  Information  Collection: 
Nonimmigrant  Treaty  Trader/Investor 
Application. 

Frequency:  Once. 

Form  Number:  DS-205\  (formerly 
OF-156E). 

Respondents:  All  nonimmigrant  treaty 
trader/investor  visa  applicants. 

Estimated  Number  of  Respondents: 
17,000. 

Average  Hours  Per  Response:  2  hoiu-s. 

Total  Estimated  Burden:  34.000 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessar>'  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
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through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology 
FOR  ADOmONAL  INFORMATION:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  Eric  Cohan,  2401  E  ST.  NW.  RM  L- 
703,  Tel:  202-663-1164.  U.S. 
Department  of  State,  Washington.  DC 
20520 

Dated  December  8.  2000. 
George  Lannon, 

Deputy  Assistant  Secretary  ot  State  for  Visa 
Services.  Bureau  of  Consular  Affairs. 
Department  ot  State 
(FR  Uoc  00-3:!745  Filed  12-21-00;  8:45  am] 

BILLING  CODE  4710-06-U 


DEPARTMENT  OF  STATE 

[Public  Notice  3519] 

Office  of  Visa  Services;  Sixty-Day 
Notice  of  Proposed  information 
Coliection  (0MB  1405-0091); 
Application  To  Determine  Returning 
Resident  Status,  DSP-117 

AGENCY:  Department  of  State 
action:  Notice. 


summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB; 

Type  of  Request  Extension  of 
currently  approved  collection 

Originating  Office:  Bureau  of  Consular 
Affairs.  Office  of  Visa  Services  (CA/VO) 

Title  of  Information  Collection 
Application  to  Determine  Returning 
Resident  Status 

Frequency:  Once. 

Form  S'umber  DSP-117. 

Respondents:  All  applicants  for 
returning  resident  status. 

Estimated  Number  of  Respondents: 
1.000. 

Average  Hours  Per  Response:  0.5 
hours. 

Total  Estimated  Burden:  500  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADOmONAL  INFORMATION:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  Eric  Cohan,  2401  E  ST  NW,  RM  L- 
703,  Tel;  202-663-1164.  U.S. 
Department  of  State.  Washington.  DC 
20520. 

Dated:  December  8.  2000. 
George  Lannon, 

Deputy  Assistant  Secretan'  of  State  for  Visa 
Services,  Bureau  of  Consular  Affairs. 
Department  of  State 
!FK  Dot    ()()-.i2746  Filed  12-21-00:  8:45  am] 

BILLING  CODE  4710-06-U 


DEPARTMENT  OF  STATE 

Office  of  Visa  Services 
[Public  Notice  3516] 

60-Oay  Notice  of  Proposed  Information 
Coliection  (OMB  140S-0015); 
Application  for  Immigrant  Visa  and 
Alien  Registration,  DS-2083  (Formerly 
OF-230) 

AGENCY:  Department  of  State. 
action:  Notice. 


SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
davs  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB; 

Type  of  Request:  Extension  of 
Currently  Approved  Collection. 

Originating  Office:  Bureau  of  Consular 
Affairs.  Office  of  Visa  Services  (CA/VO). 

Title  of  Information  Collection: 
Application  for  Immigrant  Visa  and 
Alien  Registration. 

Frequency:  Once. 

Form  Number:  DS-2083  (formerly 
OF-230). 

Respondents:  All  immigrant  visa 
applicants 

Estimated  Number  of  Respondents: 
750.000. 


Average  Hours  Per  Response:  2  hours. 

Total  Estimated  Burden:  1.500.000 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADOmONAL  INFORMATION:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  Eric  Cohan.  2401  E  St..  NW.  RM  L- 
703,  Tel:  202-663-1164,  U.S. 
Department  of  State,  Washington,  DC 
20520. 

Dated;  December  8.  2000. 
George  Lannon. 

Deputy  Assistant  Secretary  of  State  for  Visa 
Services.  Bureau  of  Consular  Affairs.  U.S. 
Department  of  State. 

[FR  Doc.  00-32743  Filed  12-21-00:  8:45  am) 
BILUNG  CODE  4710-06-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Public 
Comments  on  Proposed  United  States- 
Singapore  Free  Trade  Agreement 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  extension  of  time  to 
provide  comments. 

SUMMARY:  This  publication  gives  notice 
that  the  Trade  Policy  Staff  Committee 
(TPSC)  is  extending  the  deadline  for  the 
public  to  provide  written  comments  to 
assist  the  United  States  Trade 
Representative  (USTR)  in  formulating 
objectives  for  the  negotiations  with  the 
Republic  of  Singapore  to  conclude  a  free 
trade  agreement  agreement  and  to 
provide  advice  on  how  specific  goods 
and  services  and  other  matters  should 
be  treated  under  the  agreement. 
DATES:  Public  comments  should  be 
received  by  noon,  January  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments,  contact  Gloria  Blue. 
Executive  Secretary,  TPSC,  Office  of  the 
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USTR.  600  17th  Street,  NW., 
Washington.  DC  20508  (202)  395-3475. 
All  other  questions  regarding  the 
negotiations  should  be  addressed  to 
Barbara  Weisel,  Deputy  Assistant  US 
Trade  Representative  for  Bilateral  Asian 
Affairs,  Office  of  the  USTR  (202)  395- 
6813. 

SUPPLEMENTARY  INFORMATION:  On 
November  16,  2000,  President  Clinton 
agreed  with  Singapore's  Prime  Minister 
Gob  Chok  Tong  to  negotiate  a  bilaterial 
free  trade  agreement.  In  the 
negotiations,  the  United  States  and 
Singapore  will  seek  to  eliminate  duties 
and  commercial  barriers  to  bilateral 
trade  in  U.S. -and  Singaporean-origin 
goods  and  also  expect  to  address  trade 
in  services,  investment,  trade-related 
aspects  of  intellectual  property  rights, 
trade-related  environmental  and  labor 
matters,  and  other  issues.  Two-way 
trade  between  the  United  States  and 
Singapore  totaled  $34.4  billion  in  1999. 
The  free  trade  agreement  will  be 
modeled  upon  the  recently  signed  free 
trade  agreement  between  Jordan  and  the 
United  States,  but  will  recognize  the 
substantial  volume  of  trade  between 
Singapore  and  the  United  States. 

In  a  notice  published  in  the  Federal 
Register  on  November  29,  2000,  USTR 
requested  written  comments  from  the 
public  to  assist  USTR  in  formulating 
negotiating  objectives  for  the  agreement 
and  to  provide  advice  on  how  specific 
goods  and  services  and  other  matters 
should  be  treated  under  the  agreement, 
to  be  submitted  no  later  than  December 
19,  2000.  USTR  has  decided  to  extend 
the  deadline  for  submission  of 
comments  to  January  5,  2001.  65  FR 
71197. 

Written  Comments 

Written  comments  should  conform  to 
the  instructions  indicated  in  the  notice 
published  on  November  29,  2000, 

Carmen  Suro-Bredie, 

Chair,  Trade  Policy  Staff  Committee,  Office 
of  the  U.S.  Trade  Representatives. 
[FR  Doc.  00-32646  Filed  12-21-00;  8:45  am] 
BILUNG  CODE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 


annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  ciurently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collections  of  information  was 
pubhshed  on  October  2,  2000,  [FR  65. 
page  58838). 

DATES:  Comments  must  be  submitted  on 
or  before  January  22,  2001.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Sfreet  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Notice  of  Landing  Area 
Proposal. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0036. 

Forms(s)  FAA  Form  7480-1. 

Affected  Public:  Anyone  who  intends 
to  construct,  activate,  deactivate,  or 
change  the  status  of  an  airport,  runway 
or  taxi  way.  An  average  of  3,868 
respondents. 

Abstract:  14  CFR  part  157  requires 
that  each  person  who  intends  to 
construct,  activate,  deactivate,  or  change 
the  status  of  an  airport,  runway  or 
taxiway  shall  notify  the  FAA. 

Estimated  Annual  Burden  Hours: 
2.901. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725-17th  Street.  NW. 
Washington,  DC  20503.  Attention  FAA 
Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  Collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Issued  in  Washington,  DC.  on  December 
19.  2000. 

Steve  Hopkins. 

Manager.  Standards  and  Information 

Division.  APF-1 00 

[FR  Doc.  00-32734  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
an  extension  of  the  currently  aproved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collections  of  information  was 
published  on  June  30,  2000  (FR  65.  page 
40716). 

DATES:  Comments  must  be  submitted  on 
or  before  January  22.  2001.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Pilot  Records  Improvement  Act 
of  1996. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0607. 

Form(s):  FAA  Forms  8060-1 0  and 
8060-11. 

Affected  Public:  Air  Carriers. 

Abstract:  49  U.S.C.  44936(f)(1). 
mandates  that  all  air  carriers  request 
and  receive  FAA  records,  air  carrier  and 
other  records,  and  National  Driver 
Register  records  before  allow  an 
individual  to  begin  service  as  a  pilot.  An 
air  carrier  may  use  the  forms  to  request 
the  records  of  all  applicants  for  the 
position  of  pilot.  The  information 
collected  on  the  form  will  be  used  to 
facilitate  search  and  retrieval  of  the 
requested  records. 

Estimated  Annual  Burden  Hours: 
101,708  burden  hours  annually. 
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ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725— 17th  Street,  NW.. 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on-  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC.  on  December 
18,  2000 
Steve  Hopkins. 

Managpr.  Standards  and  Information 
Dtviiion 
[FR  Doc  00-32735  Filed  12-21-00;  8:45  ami 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork.  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.].  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collections  of  information  was 
published  on  October  2.  2000  (FR  65, 
page  58838). 

DATES:  Comments  must  be  submitted  on 
or  before  lanuary  22,  2001   A  ciirnment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  judv 

Street  on  (202)  267-9895 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Special  Federal  Aviation 
Regulation  No.  71. 


Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0620. 

Formlsl:  N/A, 

Affected  Public:  Air  tour  operators  in 
Hawaii 

Abstract:  Special  Federal  Aviation 
Regulation  (SFAR)  No.  7]  applies  to  air 
tour  operators  in  Hawaii.  The  SFAR 
requires  Part  121  and  135  air  tour 
operators  to  verbally  brief  the 
passengers  on  safety,  particularly 
related  to  overwater  operations  before 
each  air  tour  flight. 

Estimated  Annual  Burden  Hours: 
6,667  burden  hours  annually. 
ADDRESSES:  .Send  comments  to  the 
Offu  e  (if  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725— 17th  Street,  NW, 
Washington,  DC  20503.  Attention  FAA 
Desk  Officer. 

Comments  aiv  Invited  on:  Whether 
the  proposed  Collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
(if  thf*  proposed  information  collection; 
wdvs  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  December 
15.2000 
Steve  Hopkins, 

Manager.  Standards  and  Information 
Division. 
[FR  Doc,  00-32736  Filed  12-21-00;  8:45aml 

BILLIftO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Definition  of  Terms  Applicable  to  In- 
Fllght  Icing  Events 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  This  document  contains 
pro[)(>sed  definitions  of  inflight  icing 
terminology  to  be  used  by  the  FAA  and 
other  aviation  related  entities.  Some 
commonly  used  terms  have  been 
changed  for  clarification.  One  term  was 
eliminated  from  official  usage  while 
others  have  been  introduced  for  the  first 
time  in  order  to  meet  the  requirements 
of  a  changing  technological 
environment.  The  FAA  solicits  public 
comment  on  these  proposed  definitions. 


DATES:  Send  your  comments  on  or 
before  January  22,  2000. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System.  U.S. 
Department  of  Transportation.  Room 
PL401,  400  Seventh  Street,  SW.. 
Washington.  DC,  You  must  identify 
Docket  Number  FAA-2000-8560  at  the 
beginning  of  vour  comments. 

You  may  afso  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  also  review  the 
entire  public  docket  for  this  notice  at 
that  same  site.  You  may  also  review  the 
public  docket  in  person  in  the  Docket 
Office  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  is  on  the 
plaza  level  of  the  Department  of 
Transportation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Meier,  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW, 
Washington.  DC  20591;  Telephone: 
(202) 267-3749, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Anyone  may  participate  in  this 
proposal  by  providing  such  written 
data,  views,  or  arguments.  Identify  the 
regulatory  docket  and  submit  your 
comments  to  the  DOT  Rules  Docket 
address  specified  above. 

The  FAj\  will  file  all  comments 
received,  as  well  as  a  report 
summarizing  each  substantive  public 
contact  with  FAA  persoimel  on  this 
rulemaking.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
before  we  take  action  on  this  proposal. 
We  will  consider  comments  received 
late  as  far  as  possible  without  incurring 
expense  or  delay. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments,  include  a  pre- 
addressed,  stamped  postcard  with  those 
comments.  On  the  card  write 
"Comments  to  Docket  No,  FAA-2000- 
8560,"  We  will  date  stamp  the  card  and 
mail  it  back  to  you. 

Availability  of  This  Notice 

You  can  get  an  electronic  copy  of  this 
notice  from  the  docket  with  the 
following  steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  system 
(DMS)  web  page  I http://dms.dot.gov/ 
search  I. 

(2)  On  the  search  page,  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  document.  Click 
on  "search". 


r%t\d%M^i^ 


I I      D. 
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(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the  notice. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Federal 
Register's  web  page  at  http:// 
www,access.gpo.gov/su_docs/aces/ 
acrsl40,htm. 

You  can  also  get  a  copy  of  this  notice 
by  mail  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  at  the 
address  given  under  for  FOR  FURTHER 
INFORMATION  CONTACT. 

Background 

Following  the  icing  conference  of 
1996  the  FAA  devised  a  plan  to 
accomplish  the  recommendations  and 
concerns  which  arose  from  that 
conference.  To  satisfy  one  of  its 
responsibilities  under  the  in-flight  Icing 
Plan,  the  FAA  undertook  the  task  of 
clarifying  and  redefining  icing 
terminology  applied  to  in-flight 
operations.  The  FAA  was  to:  First, 
ensure  that  this  icing  terminology  (e.g., 
known,  forecast,  observed^  trace,  light, 
moderate,  severe,  and  "Appendix  C" 
icing]  is  used  consistently  and  clearly 
by  the  Flight  Standards  Service,  pilots, 
dispatchers,  the  National  Weather 
Service  (NWS),  Aviation  Weather 
Center,  the  Aircraft  Certification 
Service,  and  Air  Traffic;  and  second,  to 
update  guidance  related  to  icing 
reporting  and  pilot,  Air  Traffic  Control, 
and  dispatcher  actions. 

To  accomplish  these  objectives  the 
FAA  established  the  Task  IB  working 
group  (WG)  which  comprised 
representatives  from  FAA,  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  and  the 
University  Corporation  for  Atmospheric 
Research  (UCAR).  The  goal  of  the  WG 
was  to  review  the  definitions  of  all 
icing-related  terms  that  appear  in 
government  aviation  regiilatiohs, 
weather-related  handbooks,  aircraft 
flight  manuals,  etc.  Based  on  its 
findings,  the  WG  was  to  make 
reconmiended  changes  to  thp  definitions 
where  they  needed  to  be  updated  or 
improved.  These  recommendations 
would  endeavor  to  eliminate 
misunderstanding  in  their  use  among 
and  between  the  previously  mentioned 
sources. 

This  work  was  accomplished  through 
a  series  of  meetings  by  the  WG,  and  the 
result  was  a  set  of  proposed  definitions 
for  in-flight  icing  terminology.  The  WG 
did  not  consider  or  propose  any  changes 
to  the  aviation  regulations  or  icing 
forecasting  procedures,  although  it 
became  clear  to  the  WG  that  existing 
regulatory  wording  and  existing  policy 
within  the  U.S.  National  Weather 
Service  (NWS)  and  the  International 


Civil  Aviation  Organization  (ICAO) 
limited  the  freedom  of  the  WG  to  change 
the  icing-related  terms  in  use. 

Discussion 

The  following  is  a  list  of  terms 
recommended  by  the  Task  lb 
terminology  sub-committee  as  an 
updated  replacement  for  current 
terminology  used  in  reference  to  in- 
flight icing  of  aircraft.  The  FAA  intends 
to  update  the  current  terminology  with 
the  following  proposed  terms  that  the 
FAA  is  presenting,  in  this  publication, 
for  public  comment.  The  term  "trace 
ice"  has  been  eliminated  from  the  in- 
flight icing  vocabulary.  The  definition  of 
trace  ice  implied  that  it  was  not 
hazardous  to  flight,  however,  experience 
and  research  have  showrn  that  trace  ice 
can  be  hazardous  in  certain  conditions. 
It  follows  therefore  that  if  trace  ice  can 
be  hazardous,  then  light  and  moderate 
icing  intensity  can  also  be  hazardous. 
Additionally,  eliminating  the  term 
"trace  ice"  complies  writh  NTSB 
recommendations  A-98-88  which 
states:  "Amend  the  definition  of  trace 
ice  contained  in  Federal  Aviation 
Administration  (FAA)  Order  7110,10L, 
"Flight  Services"  (and  in  othpr  FAA 
documents  as  applicable)  so  that  it  does 
not  indicate  that  trace  icing  is  not 
hazardous." 

Proposed  Definitions 

Ught' 

The  rate  of  ice  accumulation  may 
require  occasional  use  of  ice  protection 
systems  to  remove/prevent 
accumulation. 

Moderate  ^ 

The  rate  of  ice  accumulation  is  such 
that  frequent  use  of  ice  protection 
systems  is  necessary. 

Severe  •' 

The  rate  of  ice  accumulation  is  such 
that  ice  protection  systems  fail  to 
remove  the  accimiulation  of  ice. 

Note:  Ice  types  are  not  used  in  forecasting 
or  pilot  reports  and  have  no  relevance  as  to 
effects  on  an  airplane  in  flight,  Thev  will  be 
removed  from  the  AIM,  but  for  other 
purposes  the  following  definitions  are 
proposed  for  inclusion  in  the  AIM.) 


'  A  representative  accretion  rate  for  forecasting  nr 
reference  purposes  is  '4  jnth  in  15  minutes  to  an 
hour  on  outer  wing  or  tailplane  (prior  to  activation 
of  any  ice  protection  equipment). 

'  A  representative  accretion  rote  for  forecasting  or 
reference  purposes  is  '4  inch  in  5  to  15  minutes  10 
an  hour  on  outer  wing  or  tailplane  (prior  to 
activation  of  any  ice  protection  equipment) 

^  A  representative  accretion  rale  for  forecasting  or 
reference  purposes  is  '  4  inch  in  15  minutes  to  an 
hour  on  outer  wing  nr  tailplane  (prior  to  activation 
of  any  ice  protection  equipment. 


Rime  Ice 

A  rough,  milky,  opaque  ice  formed  by 
the  instantaneous  freezing  of 
supercooled  water  drops  as  they  strike 
the  aircraft.  The  fact  that  the  droplets 
maintain  their  nearly  spherical  shape 
upon  freezing  and  thus  trap  air  between 
them  gives  the  ice  its  opaque 
appearance  and  makes  it  porous  and 
brittle. 

Glaze  Ice 

A  coating  of  ice,  sometimes  clear  and 
smooth,  but  usually  containing  some  air 
pockets  which  result  in  a  lumpy 
translucent  appearance.  Glaze  ice 
results  from  supercooled  liquid  water 
striking  a  siuface  but  not  freezing 
instantaneously  on  contact.  Glaze  ice  is 
denser,  harder  and  sometimes  more 
transparent  than  rime  ice.  Factors, 
which  favor  glaze  formation,  are  those 
that  favor  slow  dissipation  of  the  heat  of 
fusion  (i.e.  slight  supercooling  and  rapid 
accretion). 

Clear  Ice 

A  glossy,  transparent  ice  formed  by 
the  relatively  .slow  freezing  of 
supercooled  water  droplets. 

Mixed  Ice 

Simultaneous  appearance  or  a 
combination  of  rime  and  clear  ice. 

KnoHTJ  or  Observed/Detected  Icing 

Actual  ice  observed  visually  on  the 
aircraft  by  the  flight  crew,  or  identified 
by  on-board  sensors. 

Forecast  Icing  Conditions 

Environmental  conditions  expected 
by  the  approved  weather  service  to  be 
conducive  to  the  formation  of  in-flight 
icing  on  aircraft. 

Potential  Icing  Conditions 

Atmospheric  conditions  conducive  to 
ice  accretion  on  aircraft  components. 
"Visible  moisture  and  temperatures 
colder  than  a  specific  temperature 
typically  define  these  conditions.  The 
aircraft  manufacturer  normally  defines 
these  conditions. 

Known  Icing  Conditions 

Atmospheric  conditions  in  which  the 
formation  of  ice  is  obser\'ed  or  detected 
in  flight.  (Note:  Because  of  the 
variability  in  space  and  time  of 
atmospheric  conditions,  the  existence  of 
a  report  of  known  icing  does  not  assure 
the  presence  or  intensity  of  icing 
conditions  at  a  later  time,  nor  can  a 
report  of  no  icing  assure  the  absence  of 
icing  conditioijg  at  a  later  time) 
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Freezing  Rain  IFZRAj 

Rain  is  precipitation  on  the  ground  or 
aloft  in  the  form  of  liquid  water  drops 
which  have  diameters  greater  that 
0.5mm.  Freezing  rain  is  rain  than  exists 
at  air  temperatures  less  than  0  degrees 
C,  remains  in  liquid  form,  and  freezes 
upon  contact  with  objects  on  the  surface 
or  airborne.  While  the  temperature  of 
the  ground  and  glazed  objects  initiallv 
must  be  near  or  below  freezing,  it  is 
necessary-  that  the  water  drops  be 
supercooled  before  striking.  When 
encountered  by  an  aircraft  in  flight, 
freezing  rain  can  cause  a  dangerous 
accretion  of  icing. 

Freezing  Precipitation 

Freezing  precipitation  is  freezing  rain 
or  freezing  drizzle. 

Freezing  Drizzle  (FZDZl 

Drizzle  is  precipitation  on  the  ground 
or  aloft  in  the  form  of  liquid  water  drops 
which  have  diameters  less  than  0.5mm 
and  greater  than  0.05mm.  Freezing 
drizzle  is  drizzle  that  exists  at  air 
temperatures  less  than  0  degrees  C, 
remains  in  liquid  form,  and  freezes 
upon  contact  with  objects  on  the  ground 
or  airborne.  While  the  temperature  of 
the  ground  surface  and  glazed  objects 
initially  must  be  near  or  below  freezing, 
it  is  necessary'  that  the  water  drops  be 
supercooled  before  striking.  When 
encountered  by  an  aircraft  in  flight. 
freezing  drizzle  can  cause  a  dangerous 
accretion  of  icing. 

Icing  in  Precipitation 

Icing  resulting  from  an  encounter 
with  freezing  precipitation,  that  is, 
supercooled  drops  with  diameters 
exceeding  50  microns  (defined  as  SLD, 
which  includes  both  freezing  drizzle 
and  freezing  rain).  The  Precipitation 
may  be  either  within  or  outside  of 
(usually  below)  the  visible  cloud. 

Icing  in  Cloud 

Icing  occurring  within  cloud  (visible 
moisture)  and  temperature  below- 
freezing,  but  without  precipitation 
visible.  Cloud  droplets  (diameters  <50 
microns)  will  be  present.  SLD  may  or 
may  not  be  present. 

Supercooled  Large  Drops  (SLD) 

SLD  includes  freezing  rain  or  freezing 
drizzle. 

Supercooled  Drizzle  Drops  tSCDDl 

Are  synonymous  with  freezing  drizzle 
aloft. 


Appendix  C  Icing  Conditions 

Conditions  for  ice  protection 
certification  found  in  Appendix  C  of 
CFR  14  part  25. 

[..  Nicholas  l.acey. 

Duvdor  ol  Flight  Standards 

IFR  Do(    00-32526  Filed  12-21-00;  8:45  am] 

BtLLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  188; 
Minimum  Aviation  System 
Performance  Standards  For  High 
Frequency  Data  Linic 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory'  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2).  notice 
is  hereby  given  for  Special  Committee 
188  meeting  to  be  held  January  18.  2001, 
starting  at  1  p.m.  The  meeting  will  be 
held  at  RTCA.  Inc.,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  include:  (1)  Welcome 
and  Introduction  of  the  New  Chairman, 
SC-188;  (2)  Opening  comments;  (3) 
WG-1,  High  Frequency  Data  Link 
Minimum  Operational  Performance 
(MOPS),  Status  Report  and  Future 
Plans;  (4)  WG-2,  High  Frequency  Data 
Link  Minimum  Aviation  System 
Performance  Standards  (MASPS),  (5) 
Review  Action  Items;  (6)  Date  and 
Location  of  Next  Meeting;  (7)  Other 
Business;  (8)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW..  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  December 
18.  2000. 
Janice  L.  Peters. 
Dfsignatfd  Ufficial. 

|FR  Doc.  0O-32732  Filed  12-21-00;  8:45  am] 
BILUNG  CODE  491 0-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  196;  Night 
Vision  Goggle  (NVG)  Appliances  & 
Equipment 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory'  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  Special  Committee 
(SC)-i96  meeting  to  be  held  January  8- 
10,  starting  at  8:00  a.m.  each  day.  The 
meeting  will  held  at  RTCA,  Inc.  1140 
Connecticut  Avenue,  N.W..  Suite  1020, 
Washington.  DC  20036. 

The  agenda  will  include:  (1)  Welcome 
and  Introductory  Remarks;  (2)  Agenda 
Overview;  (3)  Review/Approval  of 
Previous  Meeting  Minutes;  (4)  Action 
Item  Status  Review;  (5)  Overview  of  SC- 
196  Working  Group  (WG)  Activities:  (a) 
WG-1.  Operational  Concept/ 
Requirements;  (b)  WG-2,  Night  Vision 
Goggles  Minimum  Operational 
Performance  Standards;  (c)  WG-3.  Night 
Vision  Imaging  System  Lighting;  (d) 
WG— 4,  Maintenance/Serviceability;  (e) 
WG-5.  Training  Guidelines/ 
Considerations;  (6)  WG-1  Comments 
Review;  (7)  Operational  Concept/ 
Requirements  PMC  Comment  Process; 
(8)  Open  Issue  List  Review;  (9)  Other 
Business;  (10)  Establish  Agenda  for  Next 
Meeting;  (11)  Date  and  Location  of  Next 
Meeting;  (12)  Working  Group 
Chairperson  meeting;  (13)  Closing, 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW..  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
18.  2000. 
Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  00-32733  Filed  12-21-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doeicet  No.  33407] 

Dakota,  Minnesota  &  Eastern  Railroad 
Corporation  Construction  Into  the 
PoMKler  RIvar  Basin 

AGENCY:  Lead:  Surface  Transportation 
Board.  Cooperating:  U.S.D.A  Forest 
Service;  U.S,D.I.  Bureau  of  Land 
Management;  U.S.  Army  Corps  of 
Engineers;  U,S.D,L  Bureau  of 
Reclamation;  U,S.  Coast  Guard. 
ACTION:  Extension  of  public  comment 
period  on  Draft  Environmental  Impact 
Statement, 

On  September  27,  2000,  the  Draft 
Environmental  Impact  Statement  (HIS) 
was  issued  in  this  proceeding.  The  Draft 
EIS  provided  a  90-day  period  (to  and 
including  January  5,  2001)  for  interested 
parties  to  submit  comments, 
.  The  Board'?  Section  of  Environmental 
Analysis  (SEA)  and  the  cooperating 
agencies^  have  received  requests  from  a 
vidde  variety  of  groups  and  individuals, 
including  several  public  officials  and 
the  U,S.  Environmental  Protection 
Agency,  to  extend  the  January  5,  2001 
comment  due  date.  The  majority  of  the 
requests  ask  for  a  90-day  extension, 
generally  citing  the  length  of  the  Draft 
EIS  and  the  scope  and  complexity  of  the 
proposal.  While  a  few  commenters 
argue  that  no  extension  is  necessary, 
others  have  asked  for  as  much  as  a  6- 
month  or  1-year  extension  of  time. 

Discussion  and  Conclusions 

In  establishing  a  90-day  comment 
period — which  is  twice  as  long  as  the 
minimum  set  forth  in  the  Council  on 
Environmental  Quality's  Guidelines  (40 
CFR  1506,10)— SEA  believed  that  all 
interested  parties  would  have  sufficient 
time  to  review  and  comment  on  the 
Draft  EIS.  However,  dining  the  same 
time  the  public  is  reviewing  and 
preparing  comments  on  the  Draft  EIS, 
SEA  and  the  cooperating  agencies  are 
also  seeking  public  comment  on  the 
other  dociunents  contained  in  it  (U.S. 
Forest  Service  Forest  Plan  Amendments, 
the  Programmatic  Agreement  and 
Identification  Plan,  the  Memorandum  of 
Agreement,  and  the  Biological 
Assessment),  In  addition,  the  comment 
period  is  running  on  Dakota,  Minnesota 
&  Eastern  Railroad's  (DM&E's)  two 
permit  applications  to  the  U.S.  Army 
Corps  of  Engineers  under  Section  404  of 


the  Clean  Water  Act  and  Section  10  of 
the  Rivers  and  Harbors  Act  (Section  404 
permit  applications).  Many  of  the 
requests  for  additional  tiAe  stated  that 
it  has  been  difficult  to  review 
simultaneously  all  of  these  documents. 
Moreover,  at  the  recent  public  meetings 
on  the  Draft  EIS,  including  the  Native 
American  Tribal  meeting  on  the 
Rosebud  Sioux  Reservation,  a  number  of 
participants  argued  that  environmental 
justice  communities  could  participate 
more  effectively  with  more  time  to  file 
comments. 

It  is  important  to  move  the 
environmental  review  process  in  this 
and  every  case  forward  without  xmdue 
delay.  But  those  requesting  an  extension 
here  have  made  a  strong  case  that  more 
time  is  needed  to  provide  an  adequate 
opportunity  for  meaningful  review  and 
comment  by  the  public,  including 
environmental  justice  communities,  on 
the  Draft  EIS  and  the  other  related 
dociunents  in  this  particularly  complex 
case.  In  these  circumstances,  the 
comment  period  will  be  extended  for  an 
additional  60  days,  or  until  March  6, 
2001 .  The  extension  will  apply  to  the 
Draft  EIS  itself,  the  documents 
appended  to  it  (the  Forest  Plan 
Amendments,  the  Programmatic 
Agreement  and  Identification  Plan,  the 
Memorandum  of  Agreement,  and  the 
Biological  Assessment),  and  the  Section 
404  permit  applications.^  Comments  on 
all  of  these  documents  must  be 
postmarked  by  March  6.  2001.  In  order 
to  issue  the  Final  EIS  in  a  timely 
manner,  no  further  extensions  will  be 
granted  absent  compelling,  unforeseen 
circumstances. 

We  note  that,  at  the  recent  public 
meetings  conducted  to  hear  comments 
on  the  Draft  EIS,  a  number  of 
participants  contended  that  additional 
mitigation  measures  are  needed  to 
adequately  protect  residents  of  the 
communities  potentially  impacted  by 
DM&E's  proposal.  The  extended 
comment  period  will  provide  an 
opportunity  for  DM&E  and  the  affected 
communities  to  explore  mutually 
acceptable  ways  to  reduce  potential 
impacts  on  communities,  and  to  submit 
any  agreements  that  are  reached  to  the 
Board.  The  Board  encourages  railroads 
and  communities  to  negotiate  private 
solutions  addressing  specific  local 
envirorunental  concerns  because  these 
agreements  are  generally  more  effective, 
and  in  some  cases,  more  far-reaching 


than  environmental  mitigation  options 
we  could  impose  unilaterally.  In  ths 
absence  of  negotiated  agreements 
submitted  to  the  Board. ^  SEA.  in 
preparing  the  Final  EIS,  will  give  careful 
consideration  to  what  measures  it 
should  recommend  for  mitigating 
adverse  impacts  to  community  residents 
if.  following  the  completion  of 
environmental  review,  we  give  final 
approval  to  this  project. 

How  to  Submit  Comments 

Conmients  on  the  Draft  EIS  must  be 
postmarked  by  March  6,  2001,  and 
mailed  to  the  address  below.  For 
conmient  letters  over  5  pages,  please 
mail  a  signed  original  plus  10  copies. 
For  conunent  letters  5  pages  or  less,  a 
signed  original  is  sufficient.  Comments 
must  be  mailed  to:  Office  of  the 
Secretary,  Case  Control  Unit.  STB 
Finance  Docket  No.  33407.  Surface 
Transportation  Board  1925  K  Street, 
NW,  Washington,  DC  20423-0001, 
Please  write  the  foUowdng  in  the  lower 
left  hand  comer  of  the  envelope: 
Attention:  Victoria  Rutson, 
Environmental  Project  Director, 
Environmental  Filing. 

Comments  on  the  Forest  Plan 
Amendments  should  be  filed  directly 
with  the  U.S.  Forest  Service.  Please 
send  written  comments  on  the  Forest 
Plan  Amendments  to  Wendy  Schmitzer. 
USFS  Project  Coordinator.  Douglas 
Ranger  District.  2250  East  Richards 
Street.  Douglas.  WY  82633.  or  call  (307) 
358—1634.  You  may  email  comments  on 
the  Forest  Plan  Amendments  to: 
wschmitzer@fs.fed.us. 

Comments  on  the  U.S.  Army  Corps  of 
Engineers  permitting  requirements, 
specifically  on  DM&E's  Section  404 
permit  applications,  should  be  filed 
directly  with  the  appropriate  Corps  of 
Engineers  district  office.  Please  send 
comments  on  the  Section  404  permit 
application  relating  to  Minnesota  to  Mr. 
Timothy  Fell.  U.S.  Army  Corps  of 
Engineers.  St.  Paul  District.  190  5th 
Street  East.  St.  Paul.  MN  55101-1638. 
Please  send  comments  on  the  Section 
404  permit  application  relating  to  South 
Dakota  and  Wyoming  to  Mr.  Jerry 
Folkers.  U.S.  Army  Corps  of  Engineers, 
Omaha  District,  215  North  17th  Street. 
Omaha,  NE  68102-4978. 

When  submitting  comments,  please 
be  as  specific  as  possible  and 


'  U.S.  Department  of  Agriculture,  Forest  Service; 
the  U.S.  Department  of  the  Interior,  Bureau  of  Land 
Management;  the  U.S.  Anny  Corps  of  Engineers:  the 
U.S.  Department  of  the  Interior,  Bureau  of 
Reclamation:  and  the  U.S.  Coast  Guard. 


2  The  U.S.  Army  Corps  of  Engineers  has  notified 
SEA  that  it  will  issue  a  decision  extending  the 
comment  period  on  DM&E's  Section  404  permit 
applications  to  the  U.S.  Army  Corps  of  Engineers 
to  March  6,  2001.  to  coincide  with  the  due  date  for 
comments  on  the  Draft  EIS  and  associated 
documents. 


'Our  practice  is  to  impose  as  a  condition  to  our 
decisions  approving  railroad  transactions  a 
requirement  that  the  railroad  comply  with  thi^  terms 
of  all  negotiated  agreements  developed  with  slates, 
local  communities,  and  other  entities  regarding 
environmental  issues  These  agreements  substitute 
for  specific  local  mitigation  for  a  ccimmiinit\  that 
otherwise  would  be  imposed  However,  we  cannot 
impose  conditions  based  on  negotiated  agreements 
without  knowing  the  terms  of  those  agreements. 
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substantiate  vour  concerns  and 
recommendations. 

Bv  the  Board,  Chairman  Morgan.  Vice 
Chairman  Burkes,  and  Commissioner 
Clybiim. 

Vernon  A.  Williams. 
Secretary. 
[FR  Dor  00-32716  Filed  12-21-00;  8:45  am) 

BILUNG  CODE  4915-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33967] 

Safe  Handling  Rail,  Inc.— Modified  Rail 
Certificate 

On  December  1.  2000.  Safe  Handling 
Rail.  Inc.  (SHR).  a  noncarrier.  filed  a 
notice  for  a  modified  certificate  of 
public  convenience  and  necessity  under 
49  CFR  1150.  Subpart  C.  Modified 
Certificate  of  Public  Convenience  and 
Necessity  to  operate  the  State  of  Maine 
Department  of  Transportation's  (MDOT) 
portion  of  a  rail  line  known  as  the 
Rockland  Branch  extending  for 
approximately  51.76  miles  between 
milepost  33.79.  in  Brunswick.  ME.  and 
milepost  85.55.  in  Rockland.  ME 
(Rockland  Branch).  In  addition.  SHR 
will  operate  MDOT's  approximately 
33.60  miles  of  rail  line  kjnown  as  the 
Lower  Road  extending  between 
milepost  29.40.  at  Rock  [unction,  in 
Brunswick,  and  milepost  63,00  in 
Augusta.  ME  (Lower  Road). 

Tne  Rockland  Branch  was  owned  by 
Maine  Central  Railroad  Company  (MEC) 
and  approved  for  abandonment  in 
Maine  Central  Railroad  Company — 
Abandonment — m  Cumberland. 
Sagadahoc.  Lincoln  and  Knox  Counties. 
ME.  Docket  No.  AB-83  (Sub-No,  8)  (ICC 
served  Oct.  10.  1985).  The  Rockland 
Branch,  as  described  above,  was 
subsequently  acquired  by  MDOT  and 
has  been  operated  by  Maine  Coast 
Railroad  Corporation  (MECO)  pursuant 
to  a  modified  rail  certificate  issued  in 
Maine  Coast  Railroad  Corporation 
Modified  Rail  Certificate.  Finance 
Docket  No  31727  (ICC  served  Oct  5, 
1990).  The  Lower  Road  was  owned  by 
MEC  and  operated  by  Springfield 
Terminal  Railway  Company  and 
approved  for  abandonment  and 
discontinuance  of  service  in  Maine 
Central  Railroad  Company  and 
Springfield  Terminal  Railway — 
Abandonment  and  Discontinuance — in 
Cumberland.  Sagadahoc  and  Kennebec 
Counties.  ME.  Docket  No.  AB-83  (Sub- 
No.  9)  (ICC  served  Ian.  8,  1990)  The 
Lower  Road  was  subsequently  acquired 
by  MDOT  and  has  been  operated  by 
MECO  pursuant  to  a  modified  rail 


certificate  issued  in  Maine  Coast 
Railroad  Corporation  Modified  Rail 
Certificate.  Finance  Docket  No.  32271 
(ICC  ser\'ed  Apr.  22,  1993).  On  October 
6,  2000.  MECO  filed  with  the  Board, 
pursuant  to  49  CFR  1150.24.  its  notice 
of  intent  to  terminate  service  on  the 
Rockland  Branch  and  the  Lower  Road 
60  days  from  the  date  of  its  notice.' 

Pursuant  to  a  lease  and  operating 
agreement  between  MDOT  and  SHR 
(agreement).  SHR  will  provide  freight 
service  over  the  Rockland  Branch  and 
the  Lower  Road  beginning  on  or  soon 
after  December  6.  2000  and  terminating 
on  lune  1.  2001. 

The  rail  segments  qualify  for  a 
modified  certificate  of  public 
convenience  and  necessity.  See 
Common  Carrier  Status  of  States,  State 
Agencies  and  Instrumentalities  and 
Political  Subdivisions,  Finance  Docket 
No,  2899DF  (ICC  served  July  16.  1981), 

A  subsidy  is  involved.  The  agreement 
provides  that  SHR  shall  not  suffer  any 
financial  loss  and  that  MDOT  will 
reimburse  SHR  the  difference  between 
SHR's  costs  and  revenues  through  the 
term  of  the  agreement.  The  agreement 
further  provides  that,  should  SHR's 
revenues  exceed  its  costs,  then  no 
payments  will  be  made  by  MDOT  to 
SHR  or  by  SHR  to  MDOT.  SHR 
represents  that  it  has  obtained  liability 
insurance  coverage  and  that  there  are  no 
preconditions  for  shippers  to  meet  in 
order  to  receive  rail  service. 

This  notice  will  be  served  on  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  for  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement:  Association  of 
American  Railroads.  50  F  Street.  NW.. 
Washington.  DC  20001;  and  on  the 
American  Short  Line  and  Regional 
Railroad  Association:  American  Short 
Line  and  Regional  Railroad  Association. 
1120G  Street,  NW..  Suite  520. 
Washington.  DC  20005. 

Uecuied:  DecHmher  1,5.  2000. 

By  the  Board.  David  M.  Konschnik. 
DireLtrir  OffiiH  (if  Proceedings. 
Vernon  A.  Williams, 
Secretary 
(FR  Doc  .  00-32717  Filed  12-21-00;  8:45  ami 

BILLING  CODE  4915-00-P 


'  In  a  related  pro(  ending,  the  Board  exempted 
SHR's  ac:qui.sitioii  nf  MKCOs  operating  rights  and 
incidental  overhf-dd  Irackage  rights  between 
milepost  27.5  and  milepost  33,79  in  Brunswick,  Sff 
Snff  Handling  Rail.  Inc  — Openition  Exemption — 
Maine  Coast  Railroad  Cnrpomtion  Maine  Central 
Railroad  C'onifxinv,  Springfield  Trrnunal  Haihya\ 
Companv.  and  State  of  Maine  Department  of 
Transportation.  STB  Kinane  e  Docket  No.  33968 
(STB  served  Dec.  15,  2000|, 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8861 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treas\iry.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8861.  Welfare-to-Work  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  February  20,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Welfare-to-Work  Credit. 

OMB  Number:  1545-1569. 

Form  Number:  8861. 

Abstract:  Section  51A  of  the  Internal 
Revenue  Code  allows  employers  an 
income  tax  credit  of  35%  of  the  first 
$10,000  of  first-year  wages  and  50%  of 
the  first  $10,000  of  second-year  wages 
paid  to  long-term  family  assistance 
recipients.  Form  8861  is  used  to 
compute  the  credit. 

Currtint  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  11 
hr,.  7  min. 

Estimated  Total  Annual  Burden 
Hours:  5,555. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  19,  2000. 
Garrick  R.  Shear, 

[RS  Reports  Clearance  Officer. 

|FR  Doc.  no- .32776  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Intemai  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8716 

AGENCY:  Intemai  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8716,  Election  To  Have  a  Tax  Year 
Other  Than  a  Required  Tax  Year. 


DATES:  Written  comments  should  be 
received  on  or  before  February  20.  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Intemai  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Election  To  Have  a  Tax  Year 
Other  Than  a  Required  Tax  Year. 

OMB  Number:  1545-1036. 

Form  Number:  Form  8716. 

Abstract:  Form  8716  is  filed  by 
partnerships,  S  corporations,  and 
personal  service  corporations  imder 
Intemai  Revenue  Code  section  444(a)  to 
elect  to  retain  or  to  adopt  a  tax  year  that 
is  not  a  required  tax  year.  The  foUn 
provides  IRS  with  information  to 
determine  that  the  section  444(a) 
election  is  properly  made  and  identifies 
the  tax  year  to  be  retained,  changed,  or 
adopted. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
40,000. 

Estimated  Time  Per  Respondent:  5  hr.. 
7  min. 

Estimated  Total  Annual  Burden 
Hours:  204,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  19.  2000, 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc,  00-32777  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  483(M)1-U 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasiary,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  solicits 
comments  on  the  Application  for 
Issuance  of  Subordinated  Debt 
Securities/Notice  for  Issuance  of 
Subordinated  Debt  or  Mandatorily 
Redeemable  Preferred  Stock. 

DATES:  Submit  written  comments  on  or 
before  Febmary  22,  2001. 

ADDRESSES:  Mail:  Send  comments  to 
Manager,  Dissemination  Branch, 
Information  Management  and  Ser\'ices 
Division,  Office  of  Thrift  Supervision. 
1700  G  Street.  NW..  Washington,  DC 
20552.  Attention  1550-0030. 

Delivery:  Hand  deliver  comments  to 
the  Guard's  Desk.  East  Lobby  Entrance. 
1700  G  Street.  NW..  from  9:00  a.m.  to 
4:00  p.m.  on  business  davs.  Attention 
1550-0030 

Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-7755.  Attention  1550-0030:  or 
(202)  906-6956  (if  comments  are  over  25 
pages). 

E-Mail:  Send  e-mails  to 
"public.info@ots.treas.gov".  Attention 
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1550-0030,  and  include  vour  name  and 
telephone  number 

Public  Inspection   Interested  persons 
mav  inspect  comments  at  the  Public 
Reference  Room,  1700  G  St.  N\V  .  from 
10:00  a.m.  until  4:00  p.m.  on  Tuesdays 
and  Thursdavs  or  obtain  comments  and 
or  an  index  of  comments  by  facsimile  bv 
telephoning  the  Public  Reference  Room 
at  (202)  906-5900  from  9:00  am   until 
5:00  p.m  on  business  days.  Comments 
and  the  related  index  will  also  be  posted 
on  the  OTS  Internet  Site  at 
■'WT^'AA-  OTS.treas.gov" 

FOR  FURTHER  INFORMATION  CONTACT: 

Nadine  Washington,  Supervision,  Office 

of  Thrift  Supervision.  1700  G  Street. 

N'W.,  Washington,  DC  20552.  (202)  906- 

6706. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Issuance  of 
Subordinated  Debt  Securities/Notice  for 
Issuance  of  Subordinated  Debt  or 
Mandatorilv  Redeemable  Preferred 
Stock. 

OMB  S'umber:  1550-0030. 


Form  \umber:  OTS  Form  1344 
(.Application)  and  OTS  Form  1561 
(Notice). 

Abstract:  The  information  provided  to 
the  CJTS  issued  to  determine  if  the 
proposed  issuance  of  securities  will 
benefit  the  thrift  institution  or  create  an 
unreasonable  risk  to  the  Savings 
.Association  Insurance  Fund  (SAIF). 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Tvpe  of  Review:  Renewal. 

Affected  Public:  Business  or  For 
Profit 

Estunated  \'umber  of  Respondents:  4. 

Estimated  Time  Per  Respondent:  42 
hours 

Estimated  Total  Annual  Burden 
Hours:  168  hours. 

Request  for  Comments 

The  OTS  will  summarize  comments 
submitted  in  response  to  this  notice  or 
will  intjlude  these  comments  in  its 
request  for  OMB  approval.  All 


comments  will  become  a  matter  of 
public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  starting 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  December  18,  2000. 
John  E.  Werner, 

Director.  Information  &■  Management  Services 

Division 

IFR  Doc.  00-32664  Filed  12-21-00;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

Correction 

In  notice  document  00-30802 
beginning  on  page  75701  in  the  issue  of 
Monday,  December  4,  2000,  make  the 
following  correction: 

On  page  75701,  in  the  second  column, 
in  the  DATES  section,  in  the  second  line, 
"January  3,  2001"  should  read 
"February  2,  2001,", 

[FR  Doc.  CO-30802  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  1505-01-O 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart32 

RiN3150-AG03 

Requirements  for  Certain  Generally 
Licensed  Industrial  Devices  Containing 
Byproduct  Material 

Correction 

In  rule  document  00-31873  begiiming 
on  page  79162  in  the  issue  of  Monday, 


December  18,  2000,  make  the  following 
correction: 

§32.51  a    [Corrected] 

On  page  79189,  in  the  third  colimin, 
in  §32.51a(d),  in  the  second  line, 
"(insert  date  1  year  after  the  effective 
date  of  this  rule)"  should  read 
"February  19,  2002". 

(FR  Doc.  CO-31873  Filed  12-21-00;  8:45  am] 

BILUNG  CODE  1 505-01 -O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  450 

[Docket  No.  FAA  1999-6265;  Amendment 
No.  450-1] 

RIN2120-AG76 

Financial  Responsibility  Requirements 
for  Licensed  Reentry  Activities 

Correction 

In  rule  document  00-22565  begiiming 
on  page  56670  in  the  issue  of  Tuesday, 
September  19,  2000,  make  the  following 
correction: 

§450.3    [Corrected] 

1.  On  page  56700,  in  the  first  column, 
in  §450.3{a),  in  the  definition  of 
Maximum  probable  loss  (MPL),  in  the 
paragraph  designated  as  (1),  in  the  third 
line,  "participant's"  should  read 
"partcipants"'. 

§450.9    [Corrected] 

2.  On  page  56701,  in  the  second 
column,  in  §450. 9(f),  in  the  second  line, 
before  "licensee"  add  "a". 

§450.13    [Corrected] 

3.  On  the  same  page,  in  the  third 
column,  in  §450.13(a)(3),  in  the  eighth 


line,  after  "in"  add  "an".  And  in  the 
10th  line,  after  "funds"  remove  the 
comma. 

§450.15    [Corrected] 

4.  On  page  56702,  in  the  first  column, 
in  §450. 15(a)(2),  in  the  second  fine, 
"lest"  should  read  "least". 

5.  On  the  same  page,  in  the  second 
column,  in  §450. 15(b),  in  the  third  line, 
"all"  should  read  "and". 

6.  On  the  same  page,  in  the  same 
column,  in  §450.15(c)(l)(ii),  in  the 
fourth  line,  "insures"  should  read 
"insurers".  And  in  the  ninth  line,  "an" 
should  read  "and". 

§450.17    [Corrected] 

7.  On  the  same  page,  in  the  third 
column,  in  §450. 17(d),  in  the  13th  line, 
after  "out"  add  "of. 

8.  On  page  56704,  in  the  first  column, 
in  the  appendix  A  to  part  450,  in  the 
paragraph  designated  as  C.3.,  in  the 
third  line,  "license"  should  read 
"licensed". 

Appendix  B  to  Part  450    [Corrected] 

9.  On  page  56705.  in  the  first  column, 
in  the  appendix  B  to  part  450,  in  the 
paragraph  designated  as  (c),  in  the  18th 
line,  after  "responsibility  '  add 
"required".  And  in  the  i9th  line,  before 
"450.9(c)"  add  "§". 

10.  On  the  same  page,  in  the  same 
colimin,  in  the  same  appendix,  in  the 
last  paragraph,  in  the  11th  line,  "form" 
should  read  "fi-om  ". 

11.  On  the  same  page,  in  the  second 
column,  in  the  same  appendix,  in  the 
sixth  line,  "450.9(e)"  should  read 
"450.9(e))" 

[FR  Doc.  CO-22565  Filed  12-21-00:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

48  CFR  Chapter  9 

RIN  1991-AB46:  RIN  1991-AB49 

Department  of  Energy  Acquisition 
Regulation:  Rewrite  of  Regulations 
Governing  Management  and  Operating 
Contracts 

AGENCY:  Department  of  Energ\'. 
action:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  amends  its  Acquisition 
Regulation  to  streamline  the  policies, 
procedures,  provisions  and  clauses  that 
are  applicable  to  its  management  and 
operating  contracts.  This  rulemaking 
eliminates  coverage  that  is  obsolete  or 
that  duplicates  the  Federal  Acquisition 
Regulation  (FAR),  and  retains  only 
coverage  that  either  implements  or 
supplements  the  FAR  for  the  award  and 
administration  of  the  Department's 
management  and  operating  contracts. 
The  rule  also  adds  five  new  clauses  and 
amends  several  e.xisting  clauses  to 
promote  uniform  application  of  the 
Department's  award  and  administration 
policies  for  management  and  operating 
contracts.  Also,  this  final  rule  amends 
the  Department's  Acquisition 
Regulation  regarding  management  and 
operating  contract  cost  principles  by 
adopting  the  Federal  Acquisition 
Regulation  cost  principles,  with  some 
supplemental  material.  Finally,  the 
Department  is  making  technical  and 
administrative  changes 
EFFECTIVE  DATE:  This  final  rule  is 
effective  lanuan,'  22.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Righi.  Office  of  Policy  IMA- 
51).  Department  of  Energy.  1000 
Independence  Avenue,  SW.. 
Washington.  DC.  20585;  202-586-8175 
(phone);  202-586-0545  (facsimile);  or 
michael  lnghi'Q>pr  doe.gov  (Internet). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II  Discussion  of  Public  Comments 
II!.  Procedural  Requirements 
.A   Review  of  E.xeculive  Order  12866 

B.  Review  Under  Executive  Order  12988 

C.  Review  Under  the  Regulatorv  Flexibility 
.•\ct 

D.  Review  L'nder  the  Paperwork  Reduction 
.^ct 

E.  Review  L'nder  Executive  Order  13132 
F  Review  Under  the  National 

Environmental  Policy  .^ct 
G.  Unfunded  Mandates  Reform  Act  of  1995 
H.  Review  Under  Small  Business 

Regulators  Enforcement  Fairness  Act  of 

1996 

I.  Background 

On  Marclj  13.  2000.  the  Department  of 
Energy-  (DOE  or  Department)  published 


in  the  Federal  Register  (65  FR  13418)  a 
Notice  of  Proposed  Rulemaking  to 
amend  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to 
streamline  the  policies,  procedures, 
provisions  and  clauses  that  are 
applicable  to  its  management  and 
operating  contracts.  This  Rulemaking 
was  titled  "Rewrite  of  Regulations 
Governing  Management  and  Operating 
Contracts."  On  June  14,  2000,  DOE 
published  in  the  Federal  Register  (65 
FR  37335)  a  related  Notice  of  Proposed 
Rulemaking  to  amend  the  DEAR  to 
delete  those  cost  principles  and  related 
provisions  of  the  DEAR  that  are 
applicable  to  its  management  and 
operating  contracts  that  are  adequately 
covered  bv  the  Federal  Acquisition 
Regulation  (FAR).  This  Rulemaking  was 
titled  "Changes  to  Department  of  Energ\- 
Cost  Principles  and  Various  Clauses." 
Today,  DOE  publishes  a  final  rule  based 
on  these  Notices  of  Proposed 
Rulemaking. 

This  rule  rewrites  DEAR  Part  970,  in 
its  entirety,  to  streamline  the  policies, 
procedures,  provisions  and  clauses  that 
are  applicable  to  the  Department's 
management  and  operating  (M&O) 
contracts.  The  rule  eliminates  coverage 
that  is  obsolete  or  that  unnecessarily 
duplicates  coverage  contained  in  the 
FAR.  The  rule  also  updates  and  revises 
prescriptions  and  text  of  certain  clauses 
to  provide  greater  flexibility  for  DOE 
contracting  personnel  to  make 
administrative  modifications  to  the  text 
of  these  clauses  and  to  eliminate  the 
need  for  commonly  used  deviations  to 
such  clauses.  Five  new  clauses  are 
included  in  the  DEAR.  The  new  clauses 
prescribe  uniform  Departmental  policies 
concerning:  (1)  Cooperation  between  the 
Department  and  its  contractors  in 
disseminating  information  to  the  public: 
(2)  technical  direction  provided  to 
contractors  by  a  designated  contracting 
officer's  representative;  (3)  collaboration 
to  identify,  evaluate,  and 
institutionalize  processes  that  will 
improve  the  effectiveness  or  efficiency 
of  anv  aspec;t  of  contract  performance, 
and  collaboration  regarding  such 
improvements  between  the  Department 
and  other  major  site  and  facility 
management  contractors;  (4) 
implementation  of  FAR  35.017 
regarding  the  establishment,  use, 
review,  and  termination  of  Federally 
Funded  Research  and  Development 
Centers  which  are  sponsored  by  the 
Department:  and  (5)  outreach  to  the 
local  communities  in  which  DOE 
conducts  business. 

Additionally,  Part  970  is  reorganized 
and  renumbered  so  that  the  coverage 
corresponds,  to  the  extent  practicable, 
with  the  FAR  part,  subpart,  section,  and 


subsection(s)  being  implemented  or 
supplemented,  as  appropriate,  in  Part 
970.  Accordingly,  technical  and 
conforming  amendments  to  DEAR  part 
970  and  other  DEAR  parts  are  made. 
Among  the  renumbered  provisions  are 
the  Financial  Management  clauses  for 
management  and  operating  contracts, 
which  were  published  as  a  final 
rulemaking  in  the  Federal  Register  (65 
FR  21371)  on  Aoril  21,  2000. 

In  preparing  tnis  Notice  of  Final 
Rulemaking,  the  Department  has  made  a 
variety  of  technical  changes,  which, 
with  one  exception,  do  not  warrant 
extended  discussion.  That  exception  is 
the  coverage  for  Contractor  Employee 
Travel  Discounts,  found  at  48  CFR 
951.7002  and  48  CFR  952.251-70. 
which  has  been  updated  to  conform  to 
mandatory  GSA  travel  policy. 

Contracting  officers  must  apply  these 
DEAR  changes  to  solicitations  issued  on 
or  after  the  effective  date  of  this  rule. 

Contracting  officers  may,  at  their 
discretion,  include  these  DEAR  changes 
in  solicitations  issued  before  the 
effective  date  of  this  rule,  provided 
award  of  the  resulting  contract(s)  occurs 
on  or  after  the  effective  date. 

Contracting  officers  must  apply  these 
DEAR  changes:  to  contracts  extended  in 
accordance  with  the  Department's 
extend/compete  policies  and  procedures 
(48  CFR  917.6.  48  CFR  970.1702-l(a). 
and  internal  guidance);  and  to  options 
exercised  under  competitively  awarded 
management  and  operating  contracts  (48 
CFR970.1702-l(b)). 

Contracting  officers  may,  after 
consulting  with  the  Department  of 
Energy  Office  of  Procurement  and 
Assistance  Policy  of  the  Office  of 
Procurement  and  Assistance 
Management,  apply  these  DEAR 
changes,  with  the  exception  of  the 
changes  to  the  cost  principles  and 
related  clauses,  to  existing  contracts. 

Contracting  officers  should  modify 
existing  contracts  to  incorporate  the 
foUovydng  clauses  within  one  year  of  the 
effective  date  of  this  rule:  952.204-75, 
Public  Affairs;  952,215-70,  Key 
Personnel;  970.5203-2,  Performance 
Improvement  and  Collaboration; 
970.5203-3,  Contractor's  Organization; 
970.5226-3,  Community  Commitment; 
and  970.5235-1,  Federally  funded 
Research  and  Development  Center 
Sponsoring  Agreement. 

II.  Discussion  of  Public  Comments 

The  major  issues  emerging  from  the 
public  comments  on  the  two  proposed 
rules  that  led  to  this  final  rule  (the 
■Rewrite  of  Regulations  Governing 
Management  and  Operating  Contracts" 
and  the  "Changes  to  Department  of 
Energy  Cost  Principles  and  Various 
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Clauses")  are  discussed  separately 
below.  DOE  received  other  comments 
that  were  out  of  scope,  speculative,  or 
otherwise  irrelevant.  Consistent  with 
applicable  law,  DOE  is  not  responding 
to  those  comments. 

Rewrite  of  Regulations  Governing 
Management  and  Operating  Contracts 

Fourteen  respondents  submitted  43 
comments  covering  22  separate  topics. 
However,  some  of  these  comments 
raised  issues  not  listed  as  open  for 
comment  in  the  proposed  rule.  The 
Department  is  separately  evaluating 
these  comments  for  potential 
rulemeiking  actions  in  the  future. 

952.204-75    Public  Affairs 

Comment:  Four  respondents 
expressed  dissatisfaction  with  proposed 
Public  Affairs  clause  asserting  its 
requirements  were,  among  other  things, 
unproductive,  burdensome,  ambiguous, 
and  unworkable. 

Response:  To  permit  appropriate 
procedures  at  each  activity  that  will 
maximize  the  effectiveness  of  the  clause 
and  minimize  the  burden  on  the 
Departments'  contractors,  the 
Department  has  added  the  following 
language  to  paragraphs  {a),'(e),  and  (f)  of 
the  clause:  "in  accordance  with 
procedures  defined  by  the  Contracting 
Officer." 

952.215-70    Key  Personnel 

Comment:  Two  respondents 
recommended  DOE  not  require  the 
contractor  to  obtain  DOE's  approval 
before  moving  key  personnel. 

Response:  While  the  Department 
deems  it  essential  that  it  retain  the  right 
to  approve  movements  of  key  personnel 
in  most  cases,  it  has  amended  paragraph 
(a)  of  the  clause  by  adding  language  to 
permit  a  contractor  to  move  key 
personnel  if  the  contractor  deems 
immediate  removal  or  suspension  of  any 
member  of  its  management  team 
necessary  to  fulfill  its  obligation  to 
maintain  satisfactory  standEU-ds  of 
employee  competency,  conduct,  and 
integrity  under  the  clause  at  48  CFR 
970.5203-3,  Contractor's  Organization. 
The  Contractor  must  notify  the 
contracting  officer  prior  to  or 
concurrently  with  such  action. 

952.242-70     Technical  Direction 

Comment:  Two  respondents 
expressed  dissatisfaction  with  the 
clause's  asserted  lack  of  congruence 
with  contracts  for  basic  research. 

Response:  The  use  of  the  clause  is 
discretionary.  Nevertheless,  the 
Department  has  added  to  the  clause 
prescription  at  48  CFR  942.270-2 
authorization  to  use  a  clause 


"substantially  the  same  as"  the  standard 
clause.  Additionally,  the  Department 
has  added  to  the  clause  at  48  CFR 
952.242-70  a  new  paragraph  (e)(3)  that 
gives  the  contracting  officer  another 
option  in  responding  to  the  contractor's 
assertion  of  changed  conditions.  This 
option  permits  the  contracting  officer  to 
advise  the  contractor  in  writing  within 
a  reasonable  time  not  to  proceed  with 
the  instruction  or  direction  of  the 
contracting  officer's  representative. 

970.0370/970.5203-2    Performance 
Improvement  and  Collaboration 

Comment:  One  respondent 
recommended:  (1)  deleting  the  first  and 
sixth  sentences  in  paragraph  (d)  of  48 
CFR  970.0370-1  because  they  were 
redundant  with  other  coverage;  and,  (2) 
in  performance-based  management 
contracts,  replacing  the  requirement  in 
the  first  sentence  of  48  CFR  970.5203- 
2(d)  that  the  contractor  obtain  the 
contracting  officer's  approval  where 
necessary  with  a  statement  that  the 
contract  would  define  the  requirement 
for  the  clause  per  DOE  policy.  Another 
respondent,  while  not  objecting  to  the 
clause,  urged  that  its  use  "*   *   *  not 
lead  to  unnecessary  implementation  or 
oversight  expenses  for  DOE  or  its 
contractors." 

Response:  Regarding  the  first 
respondent's  recommendation,  the 
Department  does  not  agree  that  the  first 
and  sixth  sentences  in  paragraph  (d)  of 
48  CFR  970.0370-1  are  redundant.  They 
state  the  Department's  policy  and 
expectations  clearly.  Nor  does  the 
Department  agree  that  the  suggested 
replacement  in  48  CFR  970.5203-2(d) 
adds  clarity;  it  would  remove  clear-cut 
direction  regarding  the  contractor  s 
obligation  to  seek  approval  with  a  vague 
statement  that  requirements  would  be 
defined  later.  Regarding  the  second 
respondent's  recommendation,  the 
Department  shares  the  respondent's 
hope  that  the  clause  will  be 
implemented  prudently. 

970.2673-2/970.5226-3     Community 
Commitment 

Comment:  Seven  respondents 
submitted  comments  on  the  proposed 
community  commitment  clause.  The 
gist  of  the  comments  was  that  DOE  was 
inappropriately  changing  existing  policy 
for  economic  development  initiatives 
for  its  major  site  and  facility  contracts. 
Some  comments  were  supportive  of  the 
proposed  clause  and  suggested 
additional  language  to  expand  or  clarify 
the  proposed  language. 

Response:  The  Department  has 
decided  not  to  adopt  any  of  the 
respondents'  proposed  changes,  not 
because  the  Department  disagrees  in 


principle  with  the  changes,  but  becau'''^ 
they  are  unnecessarv'.  Some  elaboratit.,i 
is  appropriate. 

In  the  past,  a  number  of  DOE's 
competitive  solicitations  for  major  site 
and  facility  contracts  included 
requirements  that  competitors  propose 
specific  economic  development 
initiatives  as  a  consideration  in  source 
selection.  This  type  of  selection  factor 
was  primarily  used  in  association  with 
sites  and  facilities  that  were  undergoing 
major  changes,  such  as  downsizing  or 
closure,  and  where  the  Department 
envisioned  the  contractor  to  have  a 
major  role  in  the  change-over.  In  certain 
cases  the  contractor's  performance 
against  the  proposed  economic 
development  initiatives  became  a 
contract  requirement  subject  to 
assessment  in  making  fee 
determinations. 

The  use  of  economic  development 
source  selection  factors  was.  however, 
neither  a  requirement  of  law,  such  as 
Section  3161  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993. 
nor  a  part  of  DOE's  implementation  of 
worker  and  community  transition 
policies.  The  use  of  economic 
development  contractor  selection  factors 
was,  in  short,  not  a  Departmental  policy. 
but  rather  an  occasional  practice  related 
to  specific  considerations  at  the  site  or 
facility.  Although  DOE  included  source 
selection  factors  related  to  economic 
development  in  past  competitive 
solicitations,  DOE  does  not  currently 
have  appropriate  applications  for  this 
practice.  For  the  most  part,  our  sites  and 
facilities  are  stable  in  the  sense  that  we 
do  not  envision  radical  mission  changes 
or  downsizing. 

This  does  not  mean  that  the 
Department  has  lost  sight  of  the  fact  that 
the  Department  and  its  contractors  need 
to  be  good  neighbors.  To  reflect  the 
Department's  policy,  we  are  issuing  a 
contract  clause  that  will  require  each 
major  site  and  facility  contractor  to 
conduct  its  business  activities  at  the 
DOE  facility  in  a  manner  that:  (1) 
recognizes  the  diverse  interests  of  the 
region  and  its  stakeholders;  (2)  engages 
regional  stakeholders  in  issues  and 
concerns  of  mutual  interest;  and  (3) 
recognizes  that  giving  back  to  the 
community  is  a  worthwhile  business   ■ 
practice.  This  requirement  has  also  been 
included  in  our  most  recent  competitive 
contract  awards.  The  use  of  such  a 
contractual  requirement  provides  a 
viable  mechanism  to  ensure  that  DOE 
contractors  are  responsive  to  local 
interests. 

The  new  clause  does  not  preclude  the 
Department  from  incorporating  specific 
requirements  in  its  contracts  where  such 
requirements  fulfill  or  support  DOE's 


80996  Federal  Register/ Vol.  65.  No.  247 /Friday.  December  22.  2000 /Rules  and  Regulations 


mission  at  the  site  or  facility  For 
example.  DOE's  major  site  and  facility 
contracts  will  continue  to  require 
compliance  with  the  Department's 
Section  3161  program  to  minimize  the 
impact  of  mission  changes  on  the 
contractor  workforce  and  the  affected 
community.  Additionally.  DOE  may 
pursue  economic  development  activities 
directly  rather  than  through  a  contract 
mechanism.  DOE  will  continue  to  as.sess 
the  need  for  these  activities  on  a  case- 
bv-case  basis  where  such  activities  are 
in  connection  with  the  mission  of  the 
site  or  facility  and  can  be  accomplished 
consistent  with  the  provisions  of 
various  appropriations  laws  and  other 
regulations.  However.  DOE  does  not 
intend  to  use  economic  development 
requirements  in  solicitations  and 
contracts  where  such  requirements  are 
unrelated  to  the  specific  mission  at  the 
site  or  facility. 

DOE  has  a  long-standing  commitment 
to  the  regions  and  local  communities  in 
which  it  conducts  business.  The 
Department  continues  to  recognize  that 
its  success  in  meeting  critical  mission 
needs  is  dependent  on  active  support 
from  state,  regional  and  local 
governments,  communities,  and  other 
organizations.  DOE  has  demonstrated 
that  commitment  through  outreach  and 
partnering  initiatives  in  a  number  of 
ways  including:  hiring  preferences  and 
preservation  of  benefits  to  employees  of 
successor  contractors;  programs  for 
ensuring  worker  safety  and  health: 
aggressive  subcontracting  programs  for 
small  businesses,  small  disadvantaged 
businesses,  women-owned  businesses, 
and  HUB  Zone  businesses;  small 
business  mentoring  programs;  release  of 
assets  no  longer  needed  by  the 
Department  to  community  reuse 
organizations;  support  to  local 
educational  institutions:  and  technology 
transfer  programs. 

The  Depcirtment's  commitment 
remains  strong  today,  and  it  will 
continue  pursuing  opportunities  to 
ensure  that  the  Department  is  a 
productive  and  conscientious  partner  in 
the  areas  in  which  it  conducts  business. 
The  Department  recognizes  and  accepts 
its  obligation  to  the  people  and 
communities  surrounding  DOE  sites  and 
facilities. 

970.4501-1/970.5245-1     Government 
Property 

Comment:  One  respondent  suggested 
that  DOE  remove  the  definition  of 
"managerial  personnel  "  from  the 
property  clause,  implying  the  definition 
should  be  in  the  "Definitions  "  clause  of 
the  contract. 

Response:  The  Department  does  not 
agree  that  the  suggested  change  would 


be  an  improvement.  The  current 
property  clause  defines  managerial 
personnel  and  other  clauses  use  the 
definition  by  referencing  it  rather  than 
repeating  it.  This  has  been  a 
Department-wide  practice  since  the 
implementation  of  contract  reform. 
There  would  be  no  obvious  benefit  to 
changing  this  successful  practice. 

970.5203-3     Contractor's  Organization 

Comment:  Seven  respondents 
provided  comments  whose  gist  was  an 
objection  to  the  'new  "  right  DOE  is 
asserting  to  direct  the  removal  of 
contractor  employees  for  specified 
causes.  The  respondents  raised 
numerous  issues,  such  as  legal 
complexities,  recruiting  difficulties, 
labor-management  concerns,  and 
employer-employee  relationship 
concerns. 

Response:  The  Department  does  not 
agree  that  this  proposed  clause  is 
essentially  a  new  right  DOE  is  asserting. 
This  right  has  always  been  standard 
language  in  the  DEAR.  DOE  is  simply 
removing  the  alternate  language,  which 
did  permit  contracting  officers  to  not 
assert  this  right.  Additionally,  the  FAR 
(at  48  CFR  52.236-5.  Material  and 
Workmanship)  and  case  law  have 
supported  the  Government's  use  of  this 
contractual  authority.  The  unique 
nature  of  a  management  and  operating 
contracts  makes  it  appropriate  that  the 
Government  retain  this  right  in  this  type 
of  contract. 

Notwithstanding  the  above,  the 
Department  recognizes  that  exercising 
this  right  is  an  action  not  to  be  taken 
lightlv  Consequently,  the  Department 
has  amended  the  proposed  language  by 
raising  the  approval  authority  for 
exercising  this  right  to  the  Secretary  of 
Energy.  Further,  the  Department  plans 
to  provide  guidance  to  its  personnel  to 
emphasize  that  they  should  only 
consider  exercising  this  right  if  the 
contractor  fails  to  fulfill  its  obligation 
under  this  clause  to  implement  a 
process  for  maintaining  satisfactory- 
standards  of  employee  competency, 
conduct,  and  integrity. 

In  addition  to  the  change  above,  the 
Department  also  added  an  optional 
phrase  to  the  clause's  prescription  (48 
CFR  970.0371-9)  that  the  chart 
discussed  in  paragraph  (a)  of  the  clause 
also  include  managerial  personnel. 

970.5235-1     Federally  Funded 
Resean  h  and  Development  Center 
Sponsoring  Agn^ement 

Comment:  Two  respondents  suggested 
editorial  changes  and  questioned  DOE's 
implementation  of  the  FAR  policy 
regarding  Federally  Funded  Research 
and  Development  Center  (FFRDCs). 


alleging,  for  example,  that  the  FAR 
mandates  "long  term  relationships" 
while  DOE's  proposed  language  does 
not. 

Response:  The  Department  does  not 
agree  that  its  proposed  language  is  in 
any  way  inconsistent  with  the  FAR 
policy  on  FFRDCs.  The  comments  infer 
meanings  from  the  FAR  language  that 
are  not  warranted.  Language  in  the  FAR 
does  not  mandate  "long  term 
relationships"  between  agencies  and 
FFRDCs,  it  simply  encourages  them. 
Current  DOE  policy  provides  for  a 
potential  10-year  relationship. 

970.5244-1     Contractor  Purchasing 
System 

Comment:  Two  respondents 
commented  on  DOE's  alternatives  of 
using  either  the  Contractor  Purchasing 
System  Review  or  the  Balanced  Score 
Card  methodology  for  periodic 
appraisals  of  the  Contractor's 
management  of  the  purchasing  function. 
One  suggested  choosing  the  alternative 
prior  to  the  evaluation  period.  The  other 
questioned  the  reintroduction  of  the 
formal  Contractor  Purchasing  System 
Review  as  an  alternative  to  the  Balanced 
Score  Card  methodology. 

Response:  The  Department  disagrees 
that  the  alternative  must  be  established 
prior  to  the  evaluation  period.  The 
proposed  clause  requires  the  Contractor 
Purchasing  System  Review  unless  the 
contractor  can  obtain  the  contracting 
officer's  approval  to  participate  in  the 
Balanced  Score  Card  methodology.  The 
Department  also  disagrees  that  it  is 
"reintroducing"  the  formal  Contractor 
Purchasing  System  Review.  The  current 
DEAR  clause  states  DOE  reserves  the 
right  to  review/approve  the  contractor's 
purchasing  system  per  FAR  Subpart 
44.3 — the  Contractor  Purchasing  System 
Review. 

52.21 1-5     Workmanship  and  Materials/ 
Material  Requirements 

Comment:  One  respondent  questioned 
DOE's  intent  in  replacing  the  DEAR 
Workmanship  and  Materials  clause  at 
48  CFR  970.5204-25  with  the  FAR 
Material  Requirements  clause  at  48  CFR 
52.211-5.  The  respondent  asserted  that 
the  clauses  were  dissimilar. 

Response:  In  its  review  of  DEAR  Part 
970,  the  Department  determined  the 
requirements  of  the  DEAR 
Workmanship  and  Materials  clause 
were  mostly  subjective.  The 
requirements,  to  the  extent  necessan,', 
are  more  suitably  enforced  by  other,  less 
subjective  parts  of  the  contract  such  as 
work  authorization  directives.  The 
clause  requirement  that  only  new 
materials  be  used  is  provided  for  in  48 
CFR  52.211-5.  The  Department  had 
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added  a  clause  prescription  at  48  CFR 
970.1103-4.  Additionally,  the 
Department  has  added  language  to  48 
CFR  970.0100  and  48  CFR  970.5200  to 
emphasize  that  management  and 
operating  contracts,  as  specialized 
government  contracts,  include  both  FAR 
and  DEAR  clauses. 

52.236-8     Other  Contracts 

Comment:  One  respondent  objected  to 
DOE's  adopting  the  standard  FAR  clause 
(48  CFR  52.236-8),  Other  Contracts, 
because  it  conflicts  with  DOE's  current 
practice  of  holding  a  facility 
management  contractor  accountable 
regardless  of  who  performs  the  work. 
The  respondent  recommended 
authorizing  tailoring  of  the  clause. 

Response:  The  Department  does  not 
agree  that  there  is  a  conflict  or  that  the 
clause  should  permit  tailoring.  It 
appears  the  respondent  is  confusing  two 
separate  contractor  responsibilities:  one 
is  managing  its  subcontractors;  the  other 
is  cooperating  with  other  prime 
contractors  on  site.  DOE's  current 
practice  regarding  a  prime  contractor 
managing  its  subcontractors  (specified 
in  the  clause  at  48  CFR  970.5223-1, 
Integration  of  Environment,  Safety,  and 
Health  into  Work  Planning  and 


Execution)  is  to  hold  the  contractor 
accountable  regardless  of  who  performs 
the  work.  DOE's  current  practice 
regarding  cooperation  among  prime 
contractors  is  that  the  prime  contractor 
must  cooperate  fully  with  other  prime 
contractors  (which  is  no  different  than 
the  proposed  practice  required  by  the 
standard  FAR  clause).  These  two 
requirements  are  independent  of  each 
other. 

Changes  to  Department  of  Energy  Cost 
Principles  and  Various  Clauses 

Five  respondents  submitted  34 
comments  covering  24  separate  topics. 

The  "Changes  to  Department  of 
Energy  Cost  Principles  and  Vairious 
Clauses"  proposed  rule  did  not  use  the 
organization  and  numbering  system  that 
this  final  rule  institutes.  This  new 
organization  and  numbering  system, 
which  was  introduced  in  the  "Rewrite 
of  Regulations  Governing  Management 
and  Operating  Contracts"  proposed  rule, 
is  reflected  in  the  comprehensive 
conversion  table  for  DEAR  Part  970  that 
follows  this  section.  That  conversion 
table  compares  new  citations,  which 
appear  in  the  final  rule,  to  current 
citations. 


To  aid  the  reader  in  tracing  from  the 
"Changes  to  Department  of  Energy  Cost 
Principles  and  Various  Clauses' 
proposed  rule  to  this  final  rule,  the 
headings  within  the  discussion  of 
public  comments  section  that  follows 
are  listed  both  with  the  current  citation, 
which  appeared  in  the  proposed  rule, 
and  with  the  new  (if  there  is  one) 
citation,  which  appears  in  this  final 
rule.  The  new  citation  appears  in 
parentheses. 

As  an  additional  aid  to  the  reader,  the 
following  mini -conversion  table 
compares  current  citations,  which 
appeared  in  the  proposed  rule,  to  new- 
citations,  which  appear  in  this  final 
rule,  for  the  citations  that  meet  the 
following  criteria:  (1)  They  were 
affected  by  the  "Changes  to  Department 
of  Energy  Cost  Principles  and  Various 
Clauses"  proposed  rule  and  they  appear 
in  this  final  rule;  or  (2)  they  are  new 
citations  and  they  appear  in  this  final 
rule. 

By  using  the  following  mini- 
conversion  table  and  the  comprehensive 
conversion  table  for  DEAR  Part  970  that 
follows  this  section,  the  reader  should 
be  able  to  follow  the  transition  (from  the 
current  citations  to  the  new  citations) 
easilv. 


Current  citation 

New  citation 

Title 

970.3100-1   

970.3101-00-70 

Scope  of  subpart. 

970.3101-3  

970.3101-9  :. 

970.3101-10  

970.3102-3-70 

970.3101-9  

970.3101-10 

Home  Office  Expenses. 
Advance  Agreements 
Cost  Certification. 

970  3102  

970.3102-05 

/Application  of  Cost  Principles. 

970.3102-4  

970.3102-05-4 

970  3102-05-6 

Bonding  Costs. 

Compensation  for  Personal  Services 

970  3102-6                            

970  3102-18 

970  3102-05-18   

Independent  research  and  development  and  bid  and  proposal  costs. 
Insurance  and  indemnification  . 

970  3102-19      

970.3102-05-19  

970.3102-22  

970.3102-28 

970.3102-05-22  

970.3102-05-28  

Lobbying  and  political  activity  costs. 
Ottier  business  expenses. 

970.3102-30  

970.3102-46  

N/A  

970-3102-05-30  

970-3102-05-46  

970.3102-05-47 

Patent  costs  and  technology  transfer  costs. 

Travel  Costs. 

Costs  Related  to  Legal  and  Other  Proceedings. 

970.3102-53  

970.3102-05-53 

Prexisiting  Conditions. 

N/A                   

970.3170  

Contract  Clause. 

970  42                   

970.42  

Contract  Administration. 

970.4207-1   

970.4207-05-01  

Contracting  officer  determination  procedure. 
Contract  clause. 

N/A       

970.4207-03-70 

970  4207-2     

970.4207-03-02  

Certific:ate  of  Costs. 

970.5204-16  

970.5232-2  

Payments  and  advances. 

970.5204-31    

970.5228-1  Insurance-litigation  and  claims. 

970.5204-XX 

970.5242-1  970.3102-53 

1 

970.3101-1     (No  New  Citation) 
Objectives 

Comment:  One  respondent 
commented  that  the  proposed  48  CFR 
970.3101-1  Objectives  unnecessarily 
addresses  deviations  to  the  cost 
principles,  since  deviations  are 
addressed  at  48  CFR  970.5202  and  in 
written  Departmental  procedures. 


Response:  The  Department  concurs 
and  has  deleted  the  coverage  from  the 
final  rule. 

970.3101-3(970.3102-3-70)     Home 
Office  Expenses 

Comment:  Two  respondents 
commented  that  the  proposed  coverage 
at  48  CFR  970.3101-3,  Home  Office 
Expenses,  appeared  at  odds  with  the 


poHcy  articulated  at  48  CFR  970.15404- 
4-2(b)(l),  Special  Considerations: 
Laboratory  Management  and  Operation, 
which  states  in  part  that  costs  incurred 
in  the  operation  of  a  laboratory  that  are 
allowable  and  allocable  under  the  cost 
principles  should  be  classified  as  direct 
or  indirect  charges  to  the  contract  and 
not  included  as  proposed  fee. 
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Response:  The  proposed  coverage  and 
the  policy  are  not  at  odds.  The  proposed 
coverage  requires  the  laboratory' 
management  contractor  to  classify' 
allowable  costs  under  the  cost 
principles  and  other  regulations  as 
charges  to  the  contract  and  not  fee.  This 
means  that  when  the  laborator>' 
management  contractor  requests,  per  the 
regulation  at  48  CFR  970.3101-3.  that 
the  contracting  officer  consider  some 
home  office  expense  allowable  under 
the  contract,  the  contractor  must 
propose  the  expense  as  a  charge  to  the 
contract  and  not  fee.  Nevertheless,  to 
diminish  the  possibility  of  confusion. 
DOE  has  added  the  language  "(but  see 
48  CFR  970.15404-l-3(h)(l)  if  the 
contract  is  for  the  management  and 
operation  of  a  laboratory)"  to  48  CFR 
970.3101-3(a)(3)(i).  Additionally,  we 
have  added  "(including  48  CFR 
970.31)"  after  "regulations"  to  48  CFR 
970.15404-l-3(b)(l)  to  emphasize  that 
the  FAR  cost  principles,  including  home 
office  expense,  are  supplemented  bv  48 
CFR  970.31  in  all  M&O  contracts. 

Comment:  One  respondent  asserted 
that  conventional  allocation  bases  are 
not  always  appropriate,  since  they 
presume  significant  investment  in  the 
operations.  This  respondent  suggests 
that  48  CFR  970.3101-3  be  revised  to 
state  that  the  nature  of  the  M&O 
contracting  environment  creates  a 
unique  environment  and  conventional 
home  office  cost  allocation  bases  may  be 
inappropriate.  Contracting  officers 
should  evaluate  the  contractor's  specific 
circumstances  and  pursue  an  advance 
agreement  covering  the  allowability  of 
home  office  expenses. 

Response:  DOE  fails  to  see  where  the 
policy  at  48  CFR  970.3101-3  does  not 
provide  everything  that  the  respondent 
seeks.  The  policy  clearly  recognizes  that 
"the  nature  of  the  M&O  contracting 
environment  creates  a  unique 
environment."  And  it  clearly  states  that 
"conventional  home  office  cost 
allocation  bases  mav  be  inappropriate." 
It  also  requires  the  HCA's  approval  for 
any  contractor  request  to  make  some 
home  office  expense  allowable  under 
the  contract.  It  is  clear  that  under  the 
policy  at  48  CFR  970.3101-3 
contracting  officers  will  evaluate  the 
contractor's  specific  circumstances. 

Comment:  One  commenter  claimed 
that  proposed  48  CFR  970.3101-3(a) 
eliminates  contracting  officer  discretion 
to  make  home  office  expenses  fully 
allowable  when  circumstances  warrant. 

Response-  While  DOE  agrees  that  the 
policy  at  48  CFR  970.3101-3  precludes 
contracting  officers  from  making  home 
office  expenses  fully  allowable,  DOE 
disagrees  that  this  "eliminates"  any 
discretion  that  contracting  officers 


formerly  held.  The  Department's  policy 
as  stated  in  the  DEAR  for  many  years 
has  been  that  the  contractor's  fee 
generally  provides  adequate 
compensation  for  home  office  expense. 
Under  the  Department's  policy, 
exceptions  were  allowed,  but  it 
included  a  requirement  to  recognize  that 
some  home  office  expense  had  been 
accounted  for  in  the  management  and 
operating  contractor's  fee.  The  policy  at 
48  CFR  970  3101-3  simply  continues 
the  Department's  traditional  policy. 

970.3101-9(970.3101-91    Advance 
Agreements 

Comment:  Two  respondents 
commented  that  they  believed  the  intent 
of  48  CFR  970.3101-9,  Advance 
Agreements,  is  to  emphasize  the  non- 
inclusive  nature  of  the  list  of  potential 
advance  agreement  candidates.  A 
respondent  recommended  replacing  the 
language  in  the  proposed  rule  with: 

"At  any  time,  in  accordance  with  the 
contract  terms  and  conditions,  the 
contracting  officer  may  pursue  an 
advance  agreement  in  connection  with 
any  cost  item  under  the  contract." 

Response:  The  Department  concurs 
and  has  made  the  change  as  suggested. 

970.3102-6  1970.3 102-05-61 
Compensation  for  Personal  Services 

Comment:  Two  respondents 
commented  on  the  proposed  coverage  at 
48  CFR  970.3102-6.  Compensation.  One 
stated  that  significant  effort  has  been 
invested  in  streamlining  personnel 
matters  to  reduce  cost  and 
administrative  burden  and  a  manageable 
personnel  appendLx  was  the  result.  The 
respondent  recommended  against  a 
requirement  that  would  revert  to  the 
burdensome  personnel  appendices  of 
the  past. 

Response:  There  is  no  new  language. 
and  there  are  no  new  requirements.  DOE 
sites  and  facilities  should  continue  to 
use  those  policies  and  practices  that 
have  been  jointlv  developed  over  the 
life  of  the  contract. 

970.3102-18  1970.3102-05-181 
Independent  Research  and  Development 
and  Bid  and  Proposal  Costs 

Comment:  Two  responders 
commented  that  the  proposed  coverage 
at  48  CFR  970.3102-18,  Independent 
Research  and  Development  and  Bid  and 
Proposal  Costs,  should  be  clarified  to 
distinguish  between  bid  and  proposal 
costs  a  contractor  incurs  to  obtain  new 
business  in  its  non-FFRDC  operations 
and  preparation  of  proposal  costs 
incurred  by  FFRDCs  to  perform  work 
authorized  by  the  sponsoring  agency  for 
others.  Additionally,  the  respondents 
recommended  that  contracting  officer- 


approved  Laboratory  Directed  Research 
and  Development  costs  be  specified  as 
allowable  costs  notwithstanding  any 
other  treatment  of  IR&D. 

Response:  DOE  concurs.  The  coverage 
has  been  rewritten  to  identify  and 
distinguish  between  approved 
Laboratory  Directed  Research  and 
Development  costs  and  bid  and 
proposal  costs  and  those  costs  incurred 
under  the  rubric  of  the  Department's 
various  "reimbursable  programs." 

970.3102-20    (no  new  citation)  Interest 
and  Other  Financial  Costs 

Comment:  One  commenter  pointed 
out  that  proposed  48  CFR  970.3102-20, 
Interest  and  other  financial  costs,  is  not 
necessar>'.  The  cost  principles  at  48  CFR 
31.205-10  and  48  CFR  31.205-20 
provide  adequate  coverage. 

Response:  DOE  concurs  and  has 
deleted  the  proposed  coverage. 

970.3102-21     (no  new  citation)  Fines 
and  Penalties 

Comment:  The  proposed  rulemaking 
adopts  the  FAR  coverage  on  fines  and 
penalties.  Both  FAR  and  DEAR  provide 
exceptions  to  fines  or  penalties  when 
they  are  the  result  of  (1)  the  terms  and 
conditions  of  the  contract,  or  (2)  vmtten 
direction  of  the  contracting  officer. 
However,  the  DEAR  provides  another 
exception  not  contained  in  the  FAR 
coverage:  when  such  a  civil  fine  or 
penalty  was  imposed  without  regard  to 
fault  and  could  not  have  been  avoided 
by  the  exercise  of  due  care.  The 
respondent  recommended  DOE  retain 
this  exception. 

Response:  The  language  applicable  to 
the  Department's  contractors  should  be 
the  same  as  that  applied  to  other  Federal 
contractors  since  this  type  of  issue  is  not 
unique  to  the  Department's  contractors. 
There  is  already  sufficient  flexibility 
within  the  FAR  cost  principle  to 
authorize  reimbursement  of  this  cost 
category  when  conditions  warrant. 


970.3102-46  (970.3102-05-46) 
Costs 


Travel 


Comment:  Though  Congress  has 
mandated  separate  travel  requirements 
for  DOE  contractors  (P.L.  106-60),  one 
respondent  stated  that  this  should  not 
be  a  barrier  to  the  use  of  FAR  language. 
FAR  language  could  be  incorporated 
into  each  contract  and  supplemented  if 
the  regulatory  climate  (reasonableness 
standard)  and  the  statutory  climate 
change. 

Response:  Although  the  respondent's 
proposed  solution  is  one  way  of 
addressing  the  issue,  the  Department 
believes  that  the  statutory  direction 
should  be  implemented  in  the 
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regulation  rather  than  on  a  contract-by- 
contract  basis. 

Comment:  One  commenter  contended 
that  the  detailed  description  constrains 
the  contractor  from  pursuing  other 
travel  reimbursement  policies  that  may 
be  more  economical  overall  to  the 
Government  and  still  meet  the  intent  of 
P.L.  106-60,  Section  309, 

Response:  DOE  disagrees.  The 
deviation  provisions  contained  in  the 
DEAR  permit  the  consideration  of 
modifications  to  a  cost  principle  where 
economies  or  efficiencies  can  be 
demonstrated  (except  for  those  cost 
principles  statutorily  mandated). 

Comment:  Two  respondents 
commented  that  the  cost  principle 
should  not  be  adopted,  since  the  source 
of  this  requirement  is  appropriations 
law,  not  substantive  law.  The 
respondents  recommended  developing  a 
clause  that  commits  the  contractor  to 
abide  by  any  applicable  restrictions 
commimicated  by  the  contracting  officer 
in  providing  appropriated  funds  to  the 
contractor. 

Response:  DOE  disagrees.  The 
Department  believes  that  the 
establishment  of  consistent, 
comprehensive  policy  direction  is  the 
appropriate  course  of  action. 

970.5204-13    (no  new  citation) 
Allowable  Costs  and  Fixed-Fee 

Comment:  One  commenter  disagreed 
with  the  proposed  deletion  of  this 
clause,  arguing  that  contracting  officers 
should  be  authorized  to  develop  a  local 
allowable  cost  clause  that  adapts  the 
relevant  portions  of  48  CFR  Part  31. 

Response:  DOE  disagrees.  The  intent 
of  this  rulemaking  is  to  eliminate 


redundancy  in  the  DEAR  and  bring  the 
Department's  cost  reimbursement 
practices  in  alignment  with  the  rest  of 
the  federal  government,  except  when  a 
different  practice  is  specifically 
warranted  by  the  nature  of  the 
Department's  activities.  Local  clauses 
are  designed  to  address  local  issues,  not 
those  that  are  common  throughout  the 
Department. 

970.5204-16(970.5232-2)    Payments 
and  Advances 

Comment:  One  respondent  asserted 
that  the  proposed  reference  should  be  to 
48  CFR  part  31 ,  not  to  48  CFR  subpart 
31.2. 

Response:  DOE  disagrees.  The 
activities  carried  out  under  the 
Department's  management  and 
operating  contracts  have  always  been 
subject  to  the  same  cost  principles, 
regardless  of  whether  the  entity 
performing  the  contract  was  a  for-profit 
entity,  a  non-profit  entity,  or  an 
educational  institution.  Now  the  cost 
principles  will  be  those  provided  at  48 
CFR  Subpart  31.2. 

970.5204-XX  (970.5242-1)    Penalties 
for  Unallowable  Costs 

Comment:  Paragraph  (b)  of  the  clause 
states"*  *  *  the  contracting  officer 
shall  assess  a  penalty  *  *  *"  but 
paragraph  (e)  states  "The  contracting 
officer  may  waive  the  penalty  provision 
*   *   *"  A  respondent  reconunended 
changing  the  "shall"  to  "may." 

Response:  The  language  contained  in 
the  coverage  is  identical  to  that 
contained  in  statute,  Section  2151(b)  of 
Pub.  L.  103-355. 


31.205-30  (970.3102-05-30}    Patent 
Costs 

Comment:  One  commenter  argued 
that  use  of  only  the  FAR  cost  principle 
would  adversely  affect  the  Laboratories' 
ability  to  carry  out  DOE's  and  the 
Laboratories'  technology  transfer 
mission.  The  deletion  of  the  entire  48 
CFR  970.5204-13(d)(7)  without  a 
compensating  fix  to  allow  patent  related 
costs  is  not  acceptable. 

Response:  While  DOE  does  not 
necessarily  agree  that  the  FAR  cost 
principle  is  insufficient  because  of  the 
importance  of  the  technology  transfer 
mission,  DOE  has  added  coverage  at  48 
CFR  970.3102-05-30  for  Patent  costs 
and  technology  transfer  costs.  The 
coverage  distinguishes  between 
contracts  that  include  and  contracts  that 
do  not  include  the  clause  at  48  CFR 
970.5227-3,  Technology  Transfer 
Mission. 

Part  970  Rewrite  Conversion  Table 

The  following  conversion  table  shows 
how  this  rule  reorganizes  and 
renumbers  Part  970.  (The  table's 
"Current  Citation"  column  reflects  the 
DEAR  as  it  was  prior  to:  the  "Financial 
Management  Clauses  for  Management 
and  Operating  Contracts"  final  rule,  65 
FR  21371,  April  21,  2000;  the  Costs 
Associated  with  "Whistleblower 
Actions"  final  rule,  65  FR  62299, 
October  18,  2000;  and  the  "Revision  of 
Patent  Regulations  Relating  to  DOE 
Management  and  Operating  Contracts  " 
interim  final  rule,  65  FR  68932, 
November  15,  2000.) 


New  citation 


Current  citation 


Title 


970.01    ... 
970.0100 

N/A  

970.0103 
970.03  .... 


970.0309  ... 
970.0309-1 

970.0370  ... 
970.0370-1 
970.0370-2 

970.0371  .... 


970.0371-1 
970.0371-2 
970.0371-3 
970.0371-4 
970.0371-5 
970.0371-6 
970.0371-7 
970.0371-8 
970.0371-9 

970.04  

970.0404  .... 

970.0404-1 

970.0404-2 


N/A 

970.0000  

970.0001  

N/A 

970.03   (Note:   Current  970.03   is 

reserved].. 

970.2274 : 

970.2274-1(8)  

970.0901  (Title)  

970.0901(a),  (b),  and  (c)  

N/A 

970.2272  (Title)  


970.2272(a)  

970.2272(b)(1)  

N/A 

970.2272(C) 

970.2272(d)  

970.2272(g)  

970.2272(e)  

970.2272(f)  

970.2272(b)(2)  and  (3) 

970.04 

970.0404 

970.0404-1  

970.0404-2  


Management  and  Operating  Contract  Regulatory  System. 

Scope  of  Pari. 

[Reserved]. 

Publication  and  Codification. 

Improper  Business  Practices  and  Personal  Conflicts  of  Interest 

Whistleblower  Protection  of  Contractor  Employees. 
Applicability. 

Management  Controls  and  Improvements 
Policy. 

Contract  Clause. 

Conduct  of  Employees  of  DOE  Management  and  Operating  Contrac- 
tors. 
Scope  of  Section. 
Applicability. 
Definition. 
Gratuities. 

Use  of  Privileged  Information 

Incompatibility  Between  Regular  Duties  and  Private  Interests. 
Outside  Employment  of  Contractor  Employees 
Employee  Disclosure  Concerning  Other  Employment  Services. 
Contract  Clause. 
Administrative  Matters. 
Safeguarding  Classified  Information. 
Definitions. 
General. 
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New  citation 

Current  citation 

Title 

970  0404-3          

970  0404-3  (a)  and  (b)  

Responsibilities  of  Contracting  Officers. 

970  0404-4  (d)                      

970  0404-4    

970  0404-4  (a),  (b)  and  (c)     

9700406 

N/A     

Solicrtation  Provision  and  Contract  Clauses 

N/A   

970  0407    

[Reserved]. 

Contractor  Records  Retention. 

970.0407-1    

970  0407-1-1           

970  0407     

970  0407-1     

Applicability 

Alternate  Retention  Schedules 

970  0407-1-2                   

970  0407-2     

Access  to  and  Ownership  of  Records 

970  0407-1-3                     

970  0407-3     

Contract  Clause 

970  0470             

970  0470        

Departn>ent  of  Energy  Directives 

970  0470-1        

970  0470-1    

General 

970.0470-2   

970  0470-2 

970  08                  

Contract  Clause. 

970  08               

Required  Sources  of  Supplies  and  Services. 

970  0801                          

970  0801  (Title)     

Excess  Personal  Property. 

970.0801-1    

970  0808        

9700801  (Text)  

N/A                  

Policy. 

Acquisition  of  Printing. 

970.0808-1    

970  0808-2   

970  0808-3      

N/A 

N/A 

N/A        

Scope  of  Section. 
Policy 
Contract  Clause 

970  09                       

970  09      

Contractor  Qualifications. 

970  0905  

9700905  

N/A                                      

Organizational  Conflicts  of  Interest. 

970  0970 

Performance  Guarantees. 

970  0970-1       

970  0902(a).  (b)  and  (c)  

Determination  of  Responsibility 

970  0970-2       

970  0902(d)     

Solicitation  Provision. 

970  11                            

970  10               

Descnbing  Agency  Needs 

970  1100   

N/A          

970  1001  

Policy 

970  1100-1       

Performance-based  Contracting. 
Additional  Considerations 

970  1100-2       

970  1002  

970  1103-4       

N/A           

Contract  Clause 

970  15       

970  15     

Contracting  by  Negotiation 
Contract  Pricing. 

970  1504         

N/A  

N/A  

970  15404-4    

970  1504-1    

Price  Analysis. 

970  1504-1-1    ., 

Fees  for  Management  and  Operating  Contracts 

970  1504-1-2  

970  1504-1-3  

970  1 5404-^-1  

970  15404-4-2        

Fee  Policy. 

Special  Considerations:  Laboratory  Management  and  Operation. 

Types  of  Contracts  and  Fee  Arrangements    ' 

970  1504-1-4  

970  15404^-3       

970  1504-1-5     

970  15404-4-4         

General  Considerations  and  Techniques  for  Determining  Fixed  Fees. 

970  1504-1-6  

970  15404-4-5       

Calculating  Fixed  Fee 
Fee  Base 

970  1504-1-7  

970  15404-4-6        

970  1504-1-8  

970  15404^-7         

Special  Equipment  Purchases. 

970  1504-1-9  

970  15404-4-8       

Special  Considerations;  Cost-plus-award-fee. 

970  1504-1-10       

970  15404-4-9       

Special  Considerations  Fee  Limitations. 

970  1504-1-1 1        

970  15404-4-10     

Documentation 

970  1504-2    

970  15405  

Price  Negotiation. 

970  1504-3   

N,A            

Documentation 

970  1504-3-1    

970  15406-2  

Cost  or  Pricing  Data 

970  1504-4    

N/A                    

Special  Cost  or  Pricing  Areas. 

970  1504-4-1    

970  15407-2  

970  15407-2-1        

Make-Or-Buy  Plans 

970  1504-4-2  

Policy 

970  1504-^-3  

970  15407-2-2        

Requirements 

970  1504-5   

970  15404-4-11      

Solicitation  Provision  and  Contract  Clauses 

970  15407-2-3  

970  17    

970  15407-2-3 

970  17     

Special  Contracting  Methods 

970  1706 

N/A               ; 

Management  and  Operating  Contracts. 
Award,  Renewal,  and  Extension. 

970  1706-1     

970  1702-1      

970 1706-2     

970  1702-2  

970  19      

Contract  Clause. 

970  19       

Small     Small    Disadvantaged   and   Women-owned   Small    Business 

970 1907  

970  1907-1    

N/A 

970  1901  

Concerns 
Subcontracting  with  Small  Business,  Small  Disadvantaged  Business 

and  Woman-owned  Small  Business  Concerns. 
Subcontracting  Plan  Requirements. 
[Reserved] 

N/A          

970  20      

970  22        

970  22       

Application  of  Latwr  Policies 

970  2200  

N/A            

Scope  of  Subpart 

970  2201        

970  2201  

Basic  Labor  Policies. 

970  2201-1     , 

N/A           

Latxjr  Relations 

970  2201-1-1    

970  2201-1-2  

970  2201(a)    

970  2201(b)     

General 
Policies 

970  2201-1-3  

970  220l(b)(5)(ii)  ! 

Contract  Clause 

970  2201-2     

970  2275          

Overtime  Management 
Policy 

970.2201-2-1    

970  2275-1      

970.2201-2-2  

970  2275-2     

Contract  Clause 

N/A   

970  2206 

Walsh-Healey  Public  Contracts  Act. 
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New  citation 


Current  citation 


Title 


970.2204  

970.2204-1  .. 
970.2204-1-1 

970.2208  

970.2210  

970.2270  

970.23  

970.2303  

970.2303-1  .. 
970.2303-2  .. 

970.2304  

970.2304-1  .. 
970.2304-2  .. 

970.2305  

970.2305-1  .. 
970.2305-2  .. 
970.2305-3  .. 
970.2305-4  .. 

970.2306  

N/A  

970.26  

970.2670  

970.2670-1    .. 

970.2671    

970.2671-1  .. 
970.2671-2  .. 

970.2672  

970.2672-1  .. 
970.2672-2  .. 
970.2672-3  .. 

970.2673  

970.2673-1  .. 
970.2673-2  .. 

970.27  

970.2701    

970.2701-1    .. 

970.2702  

970.2702-1  .. 
970.2702-2  .. 
970.2702-3  .. 
970.2702-4  .. 
970.2702-5  .. 
970.2702-6  .. 

970.2703  

97a2703-1  .. 
970.2703-2   .. 

970.2704   

970.2704-1  .. 
970.2704-2  .. 
970.2704-3  .. 

970.2770  

970.2770-1  .. 
970.2770-2  .. 
970.2770-3  .. 
970.2770-4  .. 

970.28  

970.2803  

970.2803-1  .. 
970.2803-2  .. 

970.29  

970.2902  

970.2902-1    .. 

970.2903  

970.2903-1    .. 

970.2904  

970.2904-1    .. 

970.30  

970.3002  

970.3002-1    ., 


N/A  

N/A  

970.2273 


970.2208  .... 
970.2210  .... 
970.2270  .... 
970.23  

970.2303  .... 
970.2303-1 
970.2303-2 

970.2304  ... 
970.2304-1 
970.2304-2 

970.2305  .... 


970.2305-1 
970.2305-2 
970.2305-3 
970.2305-4 
970.2305-5 


970.25  

970.26  

970.2601  (Title) 

970.2601(a)  

N/A  

970.2601(b)  

970.2602-2(b)  . 
970.2602-1  


970.2602-1  (a)  . 
970.2602-1  (b)  . 
970.2602-2(3)  . 

N/A  

N/A  

N/A  

970.27  

970.2701  (Title) 

970.2701  (Text) 

N/A  

N/A  

N/A  

N/A 

N/A  

N/A  

N/A  

970.2702  (Title) 
970.2702  (Text) 
970.2704  


N/A  

970.2705  ... 

970.2706  ... 

970.2707  ... 

970.73  

970.7310  ... 
970.7320  ... 
970.2703  ... 
970.7330  ... 

970.28 

N/A  

970.2271  ... 
970.2830  ... 

970.29  

N/A  

970.2901  ... 
N/A  

970.2902  ... 
N/A  

970.2903  .. 

970.30 

970.3001  ... 
970.3001-1 


Labor  Standards  for  Contracts  Involving  Construction. 

Statutory  and  Regulatory  Requirements 

Administrative  Controls  and  Critena  tor  Application  of  the  Davis- 
Bacon  Ad  in  Operational  or  Maintenance  Activities 

Equal  Employment  Opportunity. 

Service  Contract  Act. 

Unemployment  Compensation. 

Environmental,  Conservation,  and  Occupational  Safety  Programs 

Hazardous  Matenals  Identification  and  Matenal  Safety 

General. 

Clauses. 

Use  of  Recovered/Recycled  Materials 

General. 

Contract  Clause. 

Workplace  Substance  Abuse  Programs-Management  and  Operating 
Contracts. 

General. 

Applicability 

Definitions. 

Solicitation  Provision  and  Contract  Clause 

Suspension  of  Payments,  Termination  of  Contract,  and  Debarment 
and  Suspension  Actions 

Foreign  Acquisition. 

Other  Socioeconomic  Programs 

Implementation  of  Section  3021  of  the  Energy  Policy  Act  of  1992 

Requirements. 

Diversity. 

Policy. 

Contract  Clause. 

Implementation  of  Section  3161  of  the  National  Defense  Authoriza- 
tion Act  for  Fiscal  Year  1993. 

Policy. 

Requirements. 

Contract  Clause 

Regional  Partnerships. 

Policy. 

Contract  Clause. 

Patents.  Data,  and  Copynghts. 

General. 

Applicability. 

Patent  related  clauses. 

Authorization  and  consent. 

Notice  and  assistance  regarding  patent  and  copynght  infringement 

Patent  indemnity. 

Royalties. 

Rights  to  proposal  data. 

Notice  of  right  to  request  patent  waiver. 

Patent  Rights. 

Purposes  of  patent  nghts  clauses 

Patent  rights  clause  provisions  for  management  and  operating  con- 
tractors 

Rights  in  Data. 

General. 

Procedures. 

Contract  Clauses 

Technology  Transfer. 

General. 

Policy. 

Technology  Transfer  and  Patent  Rights. 

Contract  Clause. 

Bonds  and  Insurance. 

Insurance. 

Workers'  Compensation  Insurance. 

Contract  Clause 

Taxes. 

Federal  Excise  Taxes. 

Exemptions  from  Federal  Excise  Taxes. 

State  and  Local  Taxes 

Applicability  of  State  and  Local  Taxes  to  the  Government 

Contract  Clauses. 

Management  and  Operating  Contracts 

Cost  Accounting  Standards 

CAS  Program  Requirements 

Applicability. 
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New  citation 


Current  citation 


Title 


N/A      

97031 
970.3101-00-70 

N/A      

N/A       

N/A  

970.3101-9  

970.3101-10 
970.3102-3-70   . 

N/A   

N/A   

N/A  

970.3102-05  

N/A  

N/A        

N/A       

N/A   

N/A    

N/A 

970  3102-05-4 
970  3102-05-6 
970  3102-05-18 
970  3102-05-19 

N/A   

N/A   

N/A   

N/A       

970  3102-05-22 
970  3102-05-28 
970  3102-05-30 

N/A        

N/A       

N/A     

N/A   

N/A   

N/A 

970  3102-05-46 
970  3102-05-47 
970  3102-05-53 

N/A       

N/A       

N/A     

N/A    

N/A    

N/A       

9703170     

970.32  

970.3200     

970.3200-1    

970.3200-1-1      . 

970.3204    

970.3204-1    

N/A  ....:... 
970.3270     

970.34  

970.3400     

970.3400-1    

970.35  

970.3500     

970.3501      

970.3501-1    

970.3501-2  

970.3501-3  

970.3501-4   

970.36  

9703605     

970.3605-1    

970.3605-2  

970.37  

970.3770    

970.3770-1    

970.3770-2  


970  3001-2  

970  31  

970  3100       

970  3100-1    

970  3100-2  

970  3100-3  

970  3101-6  

N/A 

N/A  

970  3101-7    

970  3101       , 

970,3101-1  , 

9703102      

970  3101-3    

970  3101-4  

970  3101-5  

970  3101-2    

N/A  

970  3102-19  

N/A  , 

970  3102-2    

N/A  

N/A  , 

970  3102-3  

970  3102-4  

970  3102-5  

970  3102-21  

970,3102-7  , 

N/A 

N/A  

970  3102-1  

970  3102-12  , 

970  3102-13  

970  3102-9  

970  3102-16  

970  3102-8  

970  3102-17  

970  3102-20  

NA  

970  3102-10  

970  3102-11  

970  3102-14  

970  3102-6  

970  3102-18  

970  3102-15  

970  3103  

970  32  

970  3201 

970  3272(a)  and  b 

970  3272  (d) 

970  3202  (Title)    .. 

970  3202  (Texl)    .. 

970  3271       

970  3270      

970  70  

N/A       

9707000    

N/A  

N/A 

N/A 

N/A 

N/A 

N/A 

N/A        

970  36  

N/A  

970  5204-43  

970  3601       

N/A  

970.72  

970  7201  

970  7201  


Limitations 

Contract  Cost  Pnnciples  and  Procedures. 

Scope  of  Subpart 

Definitions 

Responsibilities 

Objectives 

Advance  Agreements 

Cost  cenification 

Home  Office  Expenses. 

Cost  Certification  and  Penalties  on  Unallowable  Costs 

General. 

Actual  Cost  Basis 

Application  of  Cost  Principles. 

General  Basis  for  Reimbursement  of  Costs. 

Cost  Determination  Based  on  Audit. 

Contractor's  System  of  Accounting. 

Direct  and  Indirect  Costs. 

Selected  Costs. 

Public  Relations  and  Advertising. 

Bonding  costs 

Compensation  for  Personal  Services. 

Independent  research  and  development  and  bid  and  proposal  costs. 

Insurance  and  indemnification. 

Cost  of  Money 

Depreciation. 

Employee   Morale,   Healtfi,   Welfare,    Food   Service,   and   Dormitory 

Costs. 
Fines,  Penalties  .  and  Mischarging  Costs 
Lobbying  and  Political  Activity  Costs 
Other  business  expenses 
Patent  costs  and  technology  transfer  costs. 
General  and  Administrative  Expenses. 
Plant  Reconversion  Costs 
Precontract  Costs 

Professional  and  Consultant  Service  Costs. 
Relocation  Costs. 

Trade,  Business  and  Professional  Activity  Costs. 
Travel  Costs. 

Cost  Related  to  Legal  and  Other  Proceedings. 
Preexisting  conditions. 
Overtime,  Shift,  and  Holiday  Premiums. 
Page  Charges  in  Scientific  Journals. 
Preparatory  and  Make-Ready  Costs. 
Facilities  (Plant  and  Equipment). 
Special  Funds  in  the  Construction  Industry. 
Procurement:     Subcontracts,     Contractor-Affiliated     Sources,     and 

Leases. 
Contract  Clause 
Contract  Financing 
Policy 

Reduction  or  Suspension  of  Advance,  Partial,  or  Progress  Payments. 
Contract  Clause. 
Advance  Payments. 
Applicability. 

Special  Bank  Account  Agreement. 
Standard  Financial  Management  Clauses. 
Major  System  Acquisition 
General  Requirements 
Mission-oriented  Solicitation. 
Research  and  Development  Contracting 
Scope  of  Subpart 

Federally  Funded  Research  and  Development  Centers 
Sponsoring  Agreements 
Using  an  FFRDC 
Reviewing  FFRDC's 
Contract  Clause. 

Construction  and  Architect-Engineer  Contracts. 
Contract  Clauses 
Other  Contracts. 

Special  Construction  Clause  for  Operating  Contracts. 
Facilities  Management  Contracting. 
Facilities  Management 
Policy 
Contract  Clause. 
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New  citation 


Current  citation 


Title 


970.41   

970.4102   

970.4102-1    

970.42  

970.4207-03-02 
970.4207-03-70 
970.4207-05-01 

970.43  

970.4302  

970.4302-1    

970.44  

970.4400  

970.4401    

970.4401-1    

970.4401-2  

970.4401-3  

970.4402  

970.4402-1    

970.4402-2  

970.4402-3  

970.4402-4  

970.4403  

970.45  

970.4501    

970.4501-1    

970.49  

970.4905  

970.4905-1    

970.50  

970.5004  

970.5004-1    

970.5070  

970.5070-1    

970.5070-2  

970.5070-3  

N/A  

970.52  

970.5200  

N/A  

970.5201    

970.5203-1    

970.5203-2  

970.5203-3  

970.5204-1    

970.5204-2  

970.5204-3  

970.5208-1    

970.5209-1    

970.5215-1    

970.5215-2  

970.5215-3  

970.5215-4  

970.5215-5  

970.5222-1  

970.5222-2  

970.5223-1    

970.5223-2  

970.5223-3  

970.5223-4  

970.5226-1    

970.5226-2  

970.5226-3  

970.5227-1  

970.5227-2  

970.5227-3  

970.5227-4  

970.5227-5  


970.41  

N/A  

970.4100  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A  

N/A 

970.71  

N/A  

N/A 

970.7102  

970.7108 

970.7109 

N/A 

970.7101  

970.7103  

970.7105  

970.7110  

N/A  

970.45  

N/A  

970.4501  

970.49  

N/A 

970.4901  and  970.4902 

N/A  

N/A  

t^A  

970.2870  (Title)  

970.2870(a)  and  (b) 

970.2870(e)  

970.2870(c)  and  (d) 

970.51  

970.52 

970.5201  

970.5203  

970.5204  

970.5204-20  

N/A 

970.5204-12  

970.5204-1  

970.5204-78 

970.5204-79  

970.5204-19  

970.5204-89 

970.5204-54  

970.5204-76  

970.5204-86  

970.5204-87  

970.5204-88  

970.5204-63  

970.5204-80  

970.5204-2  

970.5204-39  

970.5204-57 

970.5204-58 

970.5204-81  

970.5204-77  

N/A  

970.5204-82  

970.5204-83  

970.5204-40  

N/A 

N/A 


Acquisition  of  Utility  Services. 

Acquiring  Utility  Services 

Policy. 

Contract  Administration. 

Certificate  of  costs. 

Contract  clause. 

Contracting  officer  determination  procedure. 

Contract  Modifications. 

Changes. 

Contract  Clause 

Management  and  Operating  Contractor  Purchasing. 

Scope. 

Responsibilities. 

General. 

Review  and  Approval. 

Advance  Notification. 

Contractor  Purchasing  System. 

Policy. 

General  Requirements. 

Purchasing  From  Contractor-Affiliated  Sources. 

Nuclear  Material  Transfers. 

Contract  Clause. 

Government  Property. 

General. 

(Contract  Clause. 

Termination  of  Contracts. 

Contract  Termination  Clause. 

Termination  for  Convenience  of  the  Government  and  Default 

Extraordinary  Contractual  Actions. 

Residual  Powers. 

Contract  Clause. 

Indemnification. 

Scope  and  Applicability. 

General. 

Contract  Clauses. 

Use  of  Government  Sources  by  Contractors 

Solicitation  Provisions  and  Contract  Clauses  for  Management  and 

Operating  Contracts. 
Scope  of  Subpart. 

Modifications  and  Notes  to  Far  Clauses. 
Text  of  Provisions  and  Clauses. 
Management  Controls. 
Performance  Improvement  and  Collaboration 
Contractor's  Organization, 
Counterintelligence. 

Laws.  Regulations,  and  DOE  Directives. 
Access  to  and  Ownership  of  Records. 
Printing. 

Requirement  for  Guarantee  of  Performance 
Total   Available    Fee:    Base    Fee   Amount   and    Performance    Fee 

Amount. 
Make-or-Buy  Plan. 

Conditional  Payment  of  Fee,  Profit,  or  Incentives. 
Cost  Reduction. 
Limitation  on  Fee. 

Collective  Bargaining  Agreements — Management  and  Operating  Con- 
tracts. 
Overtime  Management. 
Integration  of  Environment.  Safety  and  Health  into  Wori<  Planning 

and  Execution. 
Acquisition   and   Use   of   Environmentally   Preferable   Products   and 

Services. 
Agreement   Regarding  Workplace   Substance   Abuse   Programs  at 

DOE  Facilities. 
Wort^place  Substance  Abuse  Programs  at  DOE  Sites. 
Diversity  Plan. 
Wortdorce  Restructuring  under  Section  3161  of  the  National  Defense 

Authorization  Act  for  Fiscal  Year  1993. 
Community  Commitment. 
Rights  in  Data-Facilities. 
Rights  in  Data-Technology  Transfer 
Technology  Transfer  Mission 
Authorization  and  consent. 
Notice  and  assistance  regarding  patent  and  copynght  infringement. 
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New  citation 

Current  citation 

Title 

9705227-6     

970.5227-7    

9705227-8    

970  5227-9                               

N/A 

N/A 

N/A 

N/A            

Patent  indemnity— subcontracts 

Royalty  information 

Refund  of  royalties 

Notice  of  rigfit  to  request  patent  waiver. 

970  5227-10     

9705204-71  

970.5204-72  

N/A  

970  5204-31  

970  5204-23    

970  5204-13  

Patent  rights — management  and  operating  contracts,  nonprofit  orga- 

970 5227-1 1              

nization  or  small  business  firm  contractor. 
Patent  ngfits— management  and  operating  contracts,  for-profit  con- 

970 5227-12    

tractor,  non-technology  transfer. 
Patent  rights — management  and  operating  contracts,  for-profit  con- 

970 5228-1      

tractor,  advance  class  waiver. 
Insurance — Litigation  and  Claims. 

970  5229-1     

State  and  Local  Taxes. 

N/A                  

Allowable  Costs  and  Fee  (Management  and  Operating  Contracts). 

970  5231-4     

970  5204-75  

970  5204-85   

Preexisting  Conditions, 

970  5232-1 

Reduction  or  Suspension  of  Advance,  Partial,  or  Progress  Payments 

970  5232-2      

970  5204-16  

970  5204-9      

upon  Finding  of  Substantial  Evidence  of  Fraud. 
Payments  and  Advances. 

970  5232-3                  

Accounts.  Records,  and  Inspection. 

970  5232-4      

9705204-15    

N/A  

N/A 

N/A  

N/A 

N/A 

970  5204-38    

970  5204-84    

Obligation  of  Funds. 

970  5232-5      

Liability  with  respect  to  cost  accounting  standards. 

970.5232-6     

970.5232-7      

970  5232-8    

970.5235-1     

970  5236-1    

Work  for  others  funding  authorization 

Financial  management  system. 

Integrated  accounting. 

Federally  Funded  Research  and  Development  Center  Sponsoring 

Agreement 
Government  Facility  Subcontract  Approval. 

N,  A                             

Waiver  of  Limitations  on  Severance  Payments  to  Foreign  Nationals. 

970  5237-2          

970  5204-60    

Facilities  Management. 

970  5242-1        

N/A                    

Penalties  for  unallowable  costs. 

970  5243-1        

970  5204-11    

970  5204-22    

970  5204-21    

970  5204-3      

970  5204-4      

Changes 

970  5244-1     

Contractor  Purchasing  System. 

970  5245-1         

Property 

N  A                                     

Buy  Amencan  Act"  Construction  Materials. 

N/A     

New  Mexico  Gross  Receipts  and  Compensating  Tax. 

N;A      

970  5204-5      

Disclosure  of  Information. 

N,A    

970  5204-6     

Nuclear  Hazards  Indemnity 

N/A  

N  A       ■                 

9705204-7  

970  5204-8         

Protecting  the  Government's  Interest  When  Subcontracting  with  Con- 
tractors Deban-ed,  Suspended,  or  Proposed  for  Debamnent. 
Indemnity  Assurance  to  Architect- Engineer  or  Supplier  Prior  to  Oper- 

N,A     

970  5204-10  

970  5204-14    

ation  of  a  Nuclear  Facility 
Foreign  Ownership,  Control,  or  Influence  over  Contractors  (FOCI). 

N  A 

Allowable  Costs  and  Fixed-fee  (Support  Contracts) 

N,  A   

970  5204-25    

9705204-27    

Workmanship  and  Materials 

N/A  

Consultant  or  Other  Comparable  Employment  Services  of  Contractor 

N,  A  

970  5204-28    

Employees 
Assignment 

N.  A    

970  5204-29  

970  5204-30  

970  5204-33    

970  5204-35    

Permits  or  Licenses 

N  A   _ 

N  A    ....„ „ 

N  A   

Notice  of  Labor  Disputes 

Priorities  and  Allocations 

Controls  in  the  National  Interest  (Unclassified  Contracts  with  Edu- 

N/A   

N  A     

970  5204-36    

970  5204-37  „ 

970  5204-42    

cational  Institutions) 

Preventing  Conflicts  of  Interest  in  University  Research. 

Statement  of  Wortc  (Management  and  Operating  Contracts). 

Key  Personnel 

N,  A    

N,A  

970  5204-43    

Other  Government  Contractors 

N;A   

970  5204-44    

Flowdown  of  Contract  Requirements  to  Subcontracts 

N.A   

970  5204-45  

Termination 

N  A   

970  5204-52    

970  5204-53       

Foreign  Travel 

Contractor  Employee  Travel  Discounts 

N/A       

952  203-70     

9705204-59    

970  5204-71    

970  5204-72    

970  5204-73  

9705204-74  

Whisfleblower  Protection  for  Contractor  Employees. 

N/A                      

Patent  Rights-nonprofit  Management  and  Operating  Contractors. 

Patent  Rights-profit-making  Management  and  Operating  Contractors. 

Notice  Regarding  Options. 

Option  to  Extend  the  Term  of  the  Contract, 

N/A   

N/A   

N/A         .  .   .             

in.  Procedural  Requirements 

A   Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action' 


(Jrder  12HH6,    Regulatory  Planning  and 
Review.  "  (58  PR  51735,  October  4, 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
E.\ecuti\e  (^rder  bv  the  Office  of 


under  Executive 


Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget, 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
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new  regulations,  s9Ction  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7,  1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  WiUi  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  imder  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  proposed 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Pub. 
L.  96-354,  which  requires  preparation 
of  a  regulatory  flexibility  analysis  for 
any  rule  which  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  would  only  apply  to  M&O 
contractors,  which  are  all  large  entities. 
DOE  certified  that  the  rules  that  are 
formalized  today  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  DOE  did  not 
receive  any  comments  on  its 
certifications, 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
are  imposed  by  today's  regulatory 
action. 


E.  Review  Under  Executive  Order  13132 

Ejcecutive  Order  13132  (64  FR  43255, 
August  4,  1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  rule  and  has  determined  that  it 
does  not  preempt  State  law  and  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  govermnent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

F.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Envirorunental  Quality  Regulations  (40 
CFR  Parts  1500-1508),  the  Department 
of  Energy  has  established  guidelines  for 
its  compliance  with  the  provisions  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U,S.C.  4321  et  seq.). 
Pursuant  to  appendix  A  of  subpart  D  of 
10  CFR  part  1021,  NaUonal 
Environmental  Policy  Act  Implementing 
Procedures  (57  FR  15122,  15152,  April 
24, 1992)  (Categorical  Exclusion  A6), 
the  Department  of  Energy  has 
determined  that  this  rule  is  categorically 
excluded  from  the  need  to  prepare  an 
environmental  impact  statement  or 
envirorunental  assessment. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1 995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  requires  each 
Agency  to  assess  the  effects  of  Federal 
regulatory  action  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  The  Department  has  determined 
that  today's  regulatory  action  does  not 
impose  a  Federal  mandate  on  State, 
local,  or  tribal  governments  or  on  the 
private  sector. 

H.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U,S,C,  801,  the 
Department  of  Energy  will  report  to 
Congress  promulgation  of  the  rule  prior 
to  its  effective  date.  The  report  will  state 
that  it  has  been  determined  that  the  rule 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(3), 


List  of  Subjects  in  48  CFR  Parts  901, 
902,  903,  904,  909,  911,  915,  917, 922. 
923,  927,  941,  942,  947,  951.  952.  and 
970. 

Government  procurement. 

Issued  in  Washington.  D.C.  on  November 
30,  2000. 

T.J.  Glauthier, 

Deputy  Secretary .  Department  of  Energy. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below, 

1 .  The  authority  citations  for  parts 
901. 902. 903. 904, 909,  911.  915.  917, 
922,  923.  941.  942,  947,  951. and  952 
continue  to  read  as  follows: 

Authority:  42  U.S.C.  7254:  40  L'.S.C. 
486(c):  50  U.S.C.  2401  et  seq. 

PART  901— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

901.105    [Amended] 

2.  Section  901.105  is  amended  in  the 
second  sentence  by  revising  "(see  48 
CFR  (DEAR)  970.5204-76)"  to  read 
"(see  48  CFR  970.5215-2)  ",  and  bv 
revising  "(see  48  CFR  (DEAR)  970.5204- 
2)"  to  read  "(see  48  CFR  970.5223-1),  " 

PART  902— DERNITIONS  OF  WORDS 
AND  TERMS 

3.  Section  902.200  is  revised  to  read 
as  follows: 

902.200    Definitions  clause. 

As  prescribed  by  48  CFR  Subpart  2.2. 
insert  the  clause  at  48  CFR  52.202-1, 
Definitions,  but  modify  the  clause  to 
limit  the  definition  at  paragraph  (a)  to 
encompass  only  the  Secretary,  Deputy 
Secretary,  or  Under  Secretary  of  the 
Department  of  Energy,  and  the 
Chairman,  Federal  Energy  Regulatory 
Commission.  The  contracting  officer 
shall  also  add  a  paragraph  at  the  end  of 
the  clause  that  defines  "DOE"  as 
meaning  the  United  States  Departmer.' 
of  Energy  and  "FERC"  as  meaning  the 
Federal  Energy  Regulatory  Commission, 
Additional  definitions  may  be  included, 
provided  they  are  consistent  with  the 
clause,  the  Federal  Acquisition 
Regulation  and  this  Department  of 
Energy  Acquisition  Regulation. 

PART  903— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

4.  Subpart  903.9  is  added  to  read  as 
follows: 

Subpart  903.&— Whistleblower  Protection 
for  Contractor  Employees 
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Sec 

903.901 

Scope. 

903  902 

Definition. 

903  903 

Applicability 

903  970 

Remedies 

903  971 

Central  t  '  lause 

Subpart  903.»— Whistleblower 
Protection  for  Contractor  Employees 

903.901  Scope. 

This  subpart  implements  the  DOE 
Contractor  Employee  Protection 
Program  as  set  forth  at  10  CFR  part  708. 
Part  708  establishes  criteria  and 
procedures  for  the  investigation, 
hearing,  and  review  of  allegations  from 
DOE  contractor  employees  of  employer 
reprisal  resulting  from  employee 
disclosure  of  information  to  DOE,  to 
Members  of  Congress,  or  to  the 
contractor;  employee  participation  in 
proceedings  before  Congress  or  pursuant 
to  this  subpart:  or  employee  refusal  to 
engage  in  illegal  or  dangerous  activities, 
when  such  disclosure,  participation,  or 
refusal  pertains  to  employer  practices 
which  the  employee  believes  to  be 
unsafe;  to  violate  laws,  rules,  or 
regulations;  or  to  involve  fraud, 
mismanagement,  waste,  or  abuse. 

903.902  Definition. 

Contractor,  as  used  m  this  subpart, 
has  the  meaning  contained  in  10  CFR 
708.2. 

903.903  Appiicability. 

10  CFR  part  708  is  applicable  to 
complaints  of  retaliation  filed  by 
employees  of  contractors,  and 
subcontractors,  performing  work  on 
behalf  of  DOE  directly  related  to  DOE- 
owned  or  leased  facilities,  if  the 
complaint  stems  from  a  disclosure, 
participation,  or  refusal  described  in  10 
CFR  708.5 

903.970    Remedies. 

(a)  Contractors  found  to  havt^ 
retaliated  against  an  employee  in 
reprisal  for  such  disclosure, 
participation  or  refusal  are  required  to 
provide  relief  in  accordance  with 
decisions  issued  under  10  CFR  part  708. 

(b)  10  CFR  part  708  provides  that  for 
the  purposes  of  the  Contract  Disputes 
Act  (41  L'.S.C.  605  and  606).  a  final 
decision  issued  pursuant  to  10  CFR  part 
708  shall  not  be  considered  to  be  a 
claim  by  the  Government  against  a 
contractor  or  a  decision  by  the 
contracting  officer  subject  to  appeal. 
However,  a  contractor's  disagreement 
and  refusal  to  comply  with  a  final 
decision  could  result  in  a  contracting 
officer's  decision  to  disallow  certain 
costs  or  to  terminate  the  contract  for 
default.  In  such  case,  the  contractor 
could  file  a  claim  under  the  Disputes 


clause  of  the  contract  regarding  the 
disallowance  of  cost  or  the  termination 
of  the  contract. 

903.971     Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  952.203-70,  WhisUeblower 
Protection  for  Contractor  Employees,  in 
contracts  that  involve  work  to  be  done 
on  behalf  of  DOE  directly  related  to 
activities  at  DOE-owned  or  leased  sites. 

PART  904— ADMINISTRATIVE 
MATTERS 

5  Subpart  904.72  is  added  to  read  as 
follows: 

Subpart  904.72— Public  Affairs 

Sec. 

904  7200     Purpose. 

904.7201     Contract  clause. 

Subpart  904.72— Public  Affairs 

904.7200  Purpose. 

It  is  the  policy  of  the  Department  of 
Energy  to  provide  to  the  public  and  the 
news  media,  accurate  and  timely 
unclassified  information  on 
Departmental  policies,  programs,  and 
activities.  The  Department's  contractors 
share  the  responsibility  for  releasing 
unclassified  information  related  to 
efforts  under  their  contracts  and  must 
coordinate  the  release  of  unclassified 
information  with  the  cognizant 
contracting  officer  and  appropriate  DOE 
Public  .affairs  personnel. 

904.7201  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  952.204-75  in  solicitations  and 
contracts  that  require  the  contractor  to 
release  unclassified  information  related 
to  efforts  under  its  contract  regarding 
DOE  policies,  programs,  and  activities. 

PART  90»— CONTRACTOR 
QUALIRCATIONS 

909.104-1     [Amended] 

6.  Subsection  909.104—1  is  amended 
by  revising  '48  CFR  970.5204-57  "  to 
read  '48  CFR  970.5223-3." 

PART  911— DESCRIBING  AGENCY 
NEEDS 

7  Section  911.604  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

911.604     Solicitation  provision  and 
contract  clause. 

***** 

((i)  The  contracting  officer  shall  insert 
the  provision  at  952.211-70.  Priorities 
and  .allocations  (Domestic  Energy 
Supplies),  with  its  Alternate  I,  in 
solicitations  that  mav  result  in  the 


placement  of  rated  orders  for  authorized 
energy  programs,  and  in  solicitations  for 
all  management  and  operating  contracts, 
(e)  The  contracting  officer  shall  insert 
the  clause  at  952.211-71.  Priorities  and 
Allocations  (Domestic  Energy  Supplies), 
with  its  Alternate  I,  if  it  is  believed  the 
contract  involves  a  program  the  purpose 
of  which  is  to  maximize  domestic 
energy  supplies,  and  in  all  management 
and  operating  contracts. 

PART  915— CONTRACTING  BY 
NEGOTIATION 

8.  Subsection  915.408-70  is  added  to 
read  as  follows: 

91  S.406-70    Solicitation  provision  and 
contract  clause. 

The  contracting  officer  (after  deleting 
"under  the  clause  at  48  CFR  970.5203- 
3,  Contractor's  Organization"  from 
paragraph  (a)  if  not  a  management  and 
operating  contract)  shall  insert  the 
clause  at  48  CFR  952.215-70,  Key 
Personnel,  in  contracts  under  which 
performance  is  largely  dependent  on  the 
expertise  of  specific  key  personnel. 

PART  91 7— SPECIAL  CONTRACTING 
METHODS 

9.  Section  917.600  is  revised  to  read 
as  follows: 

917.600  Scope  of  subpart. 

(a)  This  subpart  implements  48  CFR 
subpart  17.6,  Management  and 
Operating  Contracts.  Departmental 
policies,  procedures,  provisions  and 
clauses  to  be  used  in  the  award  and 
administration  of  management  and 
operating  contracts  that  either 
implement  or  supplement  the  Federal 
Acquisition  Regulation  and  parts  901 
through  952  of  this  chapter  are 
contained  in  48  CFR  part  970. 

(b)  The  requirements  of  this  subpart 
apply  to  any  Department  of  Energy 
management  and  operating  contract, 
including  performance-based 
management  contracts  as  defined  in  48 
CFR  917.601.  References  in  this  subpart 
to  "management  and  operating 
contracts"  include  performance-based 
management  contracts. 

10.  Section  917.601  is  amended  by 
revising  the  definition  of  performance- 
based  contracting  as  follows: 

917.601  Definitions. 

Performance-based  contracting  has 
the  meaning  contained  in  48  CFR 
37.101. 


11.  Section  917.602  is  revised  to  read 
as  follows: 


917.602    Policy. 

(a)  The  use  of  a  management  and 
operating  contract  must  be  authorized 
by  the  Secretary,  Deputy  Secretary  or 
Under  Secretary. 

(b)  It  is  the  policy  of  the  Department 
of  Energy  to  provide  for  full  and  open 
competition  in  the  award  of 
management  and  operating  contracts, 
including  performance-based 
management  contracts. 

(c)  A  management  and  operating 
contract  may  be  awarded  or  extended  at 
the  completion  of  its  term  without 
providing  for  full  and  open  competition 
only  when  such  award  or  extension  is 
justified  under  one  of  the  statutory 
authorities  identified  in  48  CFR  6.302 
and  only  when  authorized  by  the  Head 
of  the  Agency.  Documentation  and 
processing  requirements  for 
justifications  for  the  use  of  other  that 
full  and  open  competition  shall  be 
accomplished  in  accordance  with 
internal  agency  procedures 

917.604  and  917.605    [Removed] 

12.  Sections  917.604  and  917.605  are 
removed. 

PART  922— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITION 

922.71     [Removed] 

13.  Subpart  922.71  is  removed. 

PART  923— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY  AND  DRUG-FREE 
WORKPLACE 

923.570-2    [Amended] 

14.  Subsection  923.570-2  is  amended 
in  paragraph  (a)  by  revising  "  48  CFR 
970.5204-57"  to  read  "48  CFR 
970.5223-3";  and  in  paragraph  (b)  by 
revising  "970.5204-58"  to  read  "48  CFR 
970.5223-4." 

923.570-3    [Amended] 

15.  Subsection  923.570-3  is  amended 
in  paragraph  (a)  by  revising  "  970.5204- 
58"  to  read  "  48  CFR  970.5223-4",  and 
in  paragraph  (b)(2)  by  revising 
"970.5204-57"  to  read  "  970.5223-3." 

PART  927— PATENTS,  DATA,  AND 
COPYRIGHTS 

16.  The  authority  citation  for  part  927 
continues  to  read  as  follows; 

Authority:  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2168,  2182,  2201); 
Federal  Nonnuclear  Energy  Research  Eind 
Development  Act  of  1974  (42  U.S.C.  5908); 
Department  of  Energy  National  Security  and 
Military  Applications  of  Nuclear  Energy 
Authorization  Act  of  1987  (42  U.S.C.  7261a.); 
Department  of  Energy  Organization  Act  (42 


U.S.C.  7101  et  seq.y.  National  Nuclear 
Security  Administration  Act  (50  U.S.C.  4201 
et  seq.] 

927.303    [Amended] 

17.  Paragraph  (a)(3)  of  section  927.303 
is  amended  by  revising  "970.5204-71  or 
970.5204-72"  to  read  "970.5227-10, 
970.5227-11,  or  970.5227-12,  " 

927.402-1     [Amended] 

18.  Subsection  927.402-1  is  amended 
in  paragraph  (b)  by  revising  "(see 
970.2705)"  to  read  "(see  48  CFR 
970.2704)",  and  by  revising  "970.5204- 
82"  to  read  "48  CFR  970.5227-1." 

927.404    [Amended] 

19.  Section  927.404  is  amended  in 
paragraph  (g)(4)  bv  revising  "970.5204- 
82"  to  read  "48  CFR  970.5227-2." 

927.409    [Amended] 

20.  Section  927.409  is  amended  in 
paragraph  (a)(2)(vi)  by  revising  "(See 
970.2705)"  to  read  "(see  48  CFR 
970.2704)." 

PART  935— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

935.070    [Removed] 

21.  Section  935.070  is  removed. 

PART  941— ACQUISITION  OF  UTILITY 
SERVICES 

22.  Subsection  941.201-71  is 
amended  by  revising  "48  CFR 
970.0803"  to  read  "48  CFR  970.4102- 
1." 

PART  942— CONTRACT 
ADMINISTRATION 


solely  as  a  technical  representative  of 
the  contracting  officer  and  is  not 
authorized  to  perform  any  function  that 
results  in  a  change  in  the  scope,  price, 
terms  or  conditions  of  the  contract.  COR 
designations  must  be  made  in  writing  by 
the  contracting  officer,  and  shall 
identify  the  responsibilities  and 
limitations  of  the  designation.  A  copy  of 
the  COR  designation  must  be  furnished 
to  the  contractor  and  the  contract 
administration  office. 

942.270-2    Contract  Clause. 

The  clause  at  952.242-70,  or  a  clause 
substantially  the  same,  may  be  inserted 
in  solicitations  and  contracts  when  a 
designated  Contracting  Officer's 
Representative  will  issue  technical 
direction  to  the  contractor  under  the 
contract. 

PART  947— TRANSPORTATION 

24.  Subpart  947.70  is  added  to  read  as 
follows: 

Subpart  947.70 — Foreign  Travel 

Sec. 

947.7000  [Reser\ed] 

947.7001  Policy. 

947.7002  Contract  clause. 

Subpart  947.70 — Foreign  Travel 

947.7000  [Reserved] 

947.7001  Policy. 

Contractor  foreign  travel  shall  be 
conducted  pursuant  to  the  requirements 
contained  in  DOE  Order  551.1.  Official 
Foreign  Travel,  or  any  subsequent 
version  of  the  order  in  effect  at  the  time 
of  award. 


23.  Subpart  942.2  is  added  as  follows:      947.7002    Contract  clause. 


Subpart  942.2 — Contract 
Administration  Services 

Sec. 

942.270-1     Contracting  Officer's 

Representatives 
942.270-2     Contract  Clause 

Subpart  942.2 — Contract 
Administration  Services 

942.270-1    Contracting  Officer's 
Representatives. 

In  accordance  with  internal  agency 
procedures,  a  contracting  officer  may 
designate  other  qualified  personnel  to 
be  the  Contracting  Officer's 
Representative  (COR)  for  the  purpose  of 
performing  certain  technical  functions 
in  administering  a  contract.  These 
functions  include,  but  are  not  limited  to, 
technical  monitoring,  inspection, 
approval  of  shop  drawings,  testing,  and 
approval  of  samples.  The  COR  acts 


When  foreign  travel  may  be  requ    id 
under  the  contract,  the  contracting 
officer  shall  insert  the  clause  at  48  CFR 
952.247-70,  Foreign  Travel. 

PART  951— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

25.  Subpart  951.70  is  revised  to  read 
as  follows; 

Subpart  951.70 — Contractor  Employee 
Travel  Discounts 

951.7002    Responsibilities. 

The  contracting  officer  shall  insert  the 
clause  at  952.251-70,  Contractor 
employee  travel  discounts,  in  all  cost- 
reimbursable  solicitations  and  contracts 
when  significant  costs  for  rail  travel,  car 
rental,  or  lodging  will  be  required  to 
perform  the  contract.  The  contracting 
officer  may  furnish  the  contractor  with 
appropriate  identification  letters. 
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PART  952— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

26.  Section  952.203-70  is  added  to 
read  as  follows: 

952.203-70    Whistl«blow«r  Protactton  for 
Contractor  Employe**. 

As  prescribed  in  48  CFR  903.971. 
insert  the  following  clause: 

Whistleblower  Protection  for  Contractor 
Employees  (DEC  2000) 

(a)  The  contractor  shall  comply  with  the 
requirements  of  "DOE  Contractor  Employee 
Protection  Program"  at  10  CFR  part  708  for 
work  performed  on  behalf  of  DOE  directly 
related  to  activities  at  DOE-owned  or  -leased 
sites. 

fb)  The  contractor  shall  insert  or  have 
inserted  the  substance  of  this  clause, 
including  this  paragraph  (b),  in  subcontracts 
at  all  tiers,  for  subcontracts  involving  work 
performed  on  behalf  of  DOE  directly  related 
to  activities  at  DOE-owned  or  leased  sites. 

(End  of  Clause) 

27.  Section  952.204-75  is  added  as 
follows: 

952.204-75    Public  Affairs. 

As  prescribed  in  48  CFR  904.7201. 
insert  the  following  clause. 
Public  Affairs  (DEC  2000) 

(a)  The  Contractor  must  cooperate  with  the 
Department  in  releasing  unclassified 
information  to  the  public  and  news  media 
regarding  DOE  policies,  programs,  and 
activities  relating  to  its  effort  under  the 
contract.  The  responsibilities  under  this 
clause  must  be  accomplished  through 
coordination  with  the  Contracting  Officer 
and  appropriate  DOE  public  affairs  personnel 
in  accordance  with  procedures  defined  by 
the  Contracting  Officer. 

(b)  The  Contractor  is  responsibie  for  the 
development,  planning,  and  coordination  of 
proactive  approaches  for  the  timely 
dissemination  of  unclassified  mformation 
regarding  DOE  activities  onsite  and  offsite. 
including,  but  not  limited  to,  operations  and 
programs.  Proactive  public  affairs  programs 
may  utilize  a  variety  of  communication 
media,  including  public  workshops,  meetings 
or  hearings,  open  houses,  newsletters,  press 
releases,  conferences,  audio/visual 
presentations,  speeches,  forums,  tours,  and 
other  appropriate  stakeholder  interactions 

(c)  The  Contractors  internal  procedures 
must  ensure  that  all  releases  of  information 
to  the  public  and  news  media  are 
coordinated  through,  and  approved  by.  a 
management  official  at  an  appropriate  level 
within  the  Contractors  organization 

(d)  The  Contractor  must  comply  with  DOE 
procedures  for  obtaining  advance  clearances 
on  oral,  written,  and  audio/ visual 
informational  material  prepared  for  public 
dissemination  or  use. 

(e)  L'nless  prohibited  bv  law.  and  in 
accordance  with  procedures  defined  bv  the 
Contracting  Officer,  the  Contractor  must 
notif\'  the  Contracting  Officer  and 
appropnate  DOE  public  affairs  personnel  of 


communications  or  contacts  with  Members  of 
Congress  relating  to  the  effort  performed 
under  the  contract. 

(f)  In  accordance  with  procedures  defined 
by  the  Contracting  Officer,  the  Contractor 
must  notify  the  Contracting  Officer  and 
appropriate  DOE  public  affairs  personnel  of 
activities  or  situations  that  may  attract 
regional  or  national  news  media  attention 
and  of  non-routine  inquiries  from  national 
news  media  relating  to  the  effort  performed 
under  the  contract. 

(g)  In  releases  of  information  to  the  public 
and  news  media,  the  Contractor  must  fully 
and  accurately  identify  the  Contractor's 
relationship  to  the  Department  and  fully  and 
accurately  credit  the  Department  for  its  role 
in  funding  programs  and  projects  resulting  in 
scientific,  technical,  and  other  achievements. 

(End  of  Clause) 

28.  Section  952.215-70  is  added  as 
follows; 

952.215-70    K*y  Personnoi. 

As  prescribed  in  48  CFR  915.408-70. 
the  contracting  officer  shall  insert  the 
following  clause: 
Key  Personnel  (DEC  2000) 

(a)  The  personnel  listed  below  or 
elsewhere  in  this  contract  (Insert  cross- 
reference,  if  applicable]  are  considered 
essential  to  the  work  being  performed  under 
this  contract.  Before  removing,  replacing,  or 
diverting  any  of  the  listed  or  specified 
personnel,  the  Contractor  must:  (1)  Notify  the 
Contracting  Officer  reasonably  in  advance; 

(2)  submit  justification  (including  proposed 
substitutions)  in  sufficient  detail  to  permit 
evaluation  of  the  impact  on  this  contract;  and 

(3)  obtain  the  Contracting  Officer's  written 
approval  Notwithstanding  the  foregoing,  if 
the  Contractor  deems  immediate  removal  or 
suspension  of  anv  member  of  its  management 
team  is  necessary  to  fulfill  its  obligation  to 
maintain  satisfactory  standards  of  employee 
competencv.  conduct,  and  integrity  under  the 
clause  al  48  CKR  97U.520.3-3.  Contractor's 
Organization,  the  Contractor  may  remove  or 
suspend  such  person  at  once,  although  the 
Contractor  must  notify  Contracting  Officer 
prior  to  or  concurrently  with  such  action. 

(b)  The  list  of  personnel  may,  with  the 
consent  of  the  contracting  parties,  be 
amended  from  time  to  time  during  the  course 
of  the  contract  to  add  or  delete  personnel. 
(Insert  List  of  Key  Personnel  unless  listed 
elsewhere  in  the  contractj 

(End  of  clause) 

952.222-70    [Removed] 

29.  Section  952.222-70  is  removed. 

952.22S-71     [Amended] 

30.  Section  952.223-71  is  amended  bv 
revising  '•970.5204-2""  to  read  "48  CFR 
970.5223-1' 

31.  Section  952.242-70  is  added  as 
follows: 

952.242-70    Technical  Direction. 

As  prescribed  in  48  CFR  942.270-2, 
insert  the  following  clause. 


Technical  Direction  (DEC  2000) 

(a)  Performance  of  the  work  under  this 
contract  shall  be  subject  to  the  technical 
direction  of  the  DOE  Contracting  Officer's 
Representative  (COR).  The  term  "technical 
direction"  is  defined  to  include,  without 
limitation: 

(1)  Providing  direction  to  the  contractor 
that  redirects  contract  effort,  shift  work 
emphasis  between  work  areas  or  tasks, 
require  pursuit  of  certain  lines  of  inquiry,  fill 
in  details,  or  otherwise  serve  to  accomplish 
the  contractual  Statement  of  Work. 

(2)  Providing  written  information  to  the 
contractor  that  assists  in  interpreting 
drawings,  specifications,  or  technical 
portions  of  the  work  description. 

(3)  Reviewing  and.  where  required  by  the 
contract,  approving,  technical  reports, 
drawings,  specifications,  and  technical 
information  to  be  delivered  by  the  contractor 
to  the  Government. 

(b)  The  contractor  will  receive  a  copy  of 
the  written  COR  designation  from  the 
contracting  officer.  It  will  specify  the  extent 
of  the  COR's  authority  to  act  on  behalf  of  the 
contracting  officer. 

(c)  Technical  direction  must  be  within  the 
scope  of  work  stated  in  the  contract.  The 
COR  does  not  have  the  authority  to,  and  may 
not,  issue  any  technical  direction  that: 

(1)  Constitutes  an  assignment  of  additional 
work  outside  the  Statement  of  Work; 

(2)  Constitutes  a  change  as  defined  in  the 
contract  clause  entitled  "Changes;" 

(3)  In  any  manner  causes  an  increase  or 
decrease  in  the  total  estimated  contract  cost, 
the  fee  (if  any),  or  the  time  required  for 
contract  performance; 

(4)  Changes  any  of  the  expressed  terms, 
conditions  or  specifications  of  the  contract; 
or 

(5)  Interferes  with  the  contractor's  right  to 
perform  the  terms  and  conditions  of  the 
contract, 

(d)  All  technical  direction  shall  be  issued 
in  writing  by  the  COR. 

(e)  The  contractor  must  proceed  promptly 
with  the  performance  of  technical  direction 
duly  issued  by  the  COR  in  the  manner 
prescribed  by  this  clause  and  within  its 
authority  under  the  provisions  of  this  clause. 
If.  in  the  opinion  of  the  contractor,  any 
instruction  or  direction  by  the  COR  falls 
within  one  of  the  categories  defined  in  (c)(1) 
through  (c)(5)  of  this  clause,  the  contractor 
must  not  proceed  and  must  notify  the 
Contracting  Officer  in  writing  within  five  (5) 
working  davs  after  receipt  of  any  such 
instruction  or  direction  and  must  request  the 
Contracting  Officer  to  modify  the  contract 
accordingly.  Upon  receiving  the  notification 
from  the  contractor,  the  Contracting  Officer 
must: 

(1)  Advise  the  contractor  in  writing  within 
thirty  (30)  days  after  receipt  of  the 
contractor's  letter  that  the  technical  direction 
is  within  the  scope  of  the  contract  effort  and 
does  not  constitute  a  change  under  the 
Changes  clause  of  the  contract; 

(2)  .advise  the  contractor  in  writing  within 
a  reasonable  time  that  the  Government  will 
issue  a  written  change  order;  or 

(3)  Advise  the  contractor  in  writing  within 
a  reasonable  time  not  to  proceed  with  the 
instruction  or  direction  of  the  COR. 
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(f)  A  failure  of  the  contractor  and 
Contracting  Officer  either  to  agree  that  the 
technical  direction  is  within  the  scope  of  the 
contract  or  to  agree  upon  the  contract  action 
to  be  taken  with  respect  to  the  technical 
direction  will  be  subject  to  the  provisions  of 
the  clause  entitled  "Disputes." 

(End  of  Clause) 

32.  Section  952.247-70  is  revised  to 
read  as  follows: 

952.247-70    Foreign  travel. 

As  prescribed  in  48  CFR  947.7002, 
insert  the  following  clause: 

Foreign  Travel  (DEC  2000) 

Contractor  foreign  travel  shall  be 
conducted  pursuant  to  the  requirements 
contained  in  DOE  Order  551.1,  Official 
Foreign  Travel,  or  any  subsequent  version  of 
the  order  in  effect  at  the  time  of  award. 

(End  of  Clause) 

952.250-70    [Amended] 

33.  Section  952.250-70  is  amended  in 
paragraph  (h)  by  revising  "Audit  and 
records — negotiation",  to  read 
"Accounts,  records,  and  inspection." 

34.  Section  952.251-70  is  revised  to 
read  as  follows: 

952.251  -70    Contractor  employee  travel 
discounts. 

As  prescribed  in  48  CFR  951.70,  insert 
the  following  clause. 

Contractor  Employee  Travel  Discounts  (DEC 
2000) 

(a)  The  contractor  shall  take  advantage  of 
travel  discounts  offered  to  Federal  contractor 
employee  travelers  by  AMTRAK,  hotels, 
motels,  or  car  rental  companies,  when  use  of 
such  discounts  would  result  in  lower  overall 
trip  costs  and  the  discounted  services  are 
reasonably  available.  Vendors  providing 
these  services  may  require  the  contractor 
employee  to  furnish  them  a  letter  of 
identification  signed  by  the  authorized 
contracting  officer. 

(b)  Contracted  airlines.  Contractors  are  not 
eligible  for  GSA  contract  city  pair  fares. 

(c)  Discount  rail  service.  AMTRAK 
voluntarily  offers  discoimts  to  Federal 
travelers  on  official  business  and  sometimes 
extends  those  discounts  to  Federal  contractor 
employees. 

(d)  Hotels/motels.  Many  lodging  providers 
extend  their  discount  rates  for  Federal 
employees  to  Federal  contractor  employees. 

(e)  Car  rentals.  The  Military  Traffic 
Management  Command  (MTMC)  of  the 
Department  of  Defense  negotiates  rate 
agreements  with  car  rental  companies  that 
are  available  to  Federal  travelers  on  official 
business.  Some  car  rental  companies  extend 
those  discounts  to  Federal  contractor 
employees. 

(f)  Obtaining  travel  discounts. 

(1)  To  determine  which  vendors  offer 
discounts  to  Government  contractors,  the 
contractor  may  review  commercial 
publications  such  as  the  Official  Airline 


guides  Official  Traveler,  Innovata.  or 
National  Telecommunications.  The 
contractor  may  also  obtain  this  information 
from  GSA  contract  Travel  Management 
Centers  or  the  Department  of  Defense's 
Commercial  Travel  Offices. 

(2)  The  vendor  providing  the  service  may 
require  the  Government  contractor  to  furnish 
a  letter  signed  by  the  contracting  officer.  The 
following  illustrates  a  standard  letter  of 
identification. 

OFFICIAL  AGENCY  LETTERHEAD 

TO:  Participating  Vendor 
SUBJECT:  OFFICIAL  TRAVEL  OF 

GOVERNMENT  CONTRACTOR 
(FULL  NAME  OF  TRAVELER),  the  bearer  of 
this  letter  is  an  employee  of  (COMPANY 
NAME)  which  has  a  contract  with  this 
agency  under  Government  contract 
(CONTRACT  NUMBER),  During  the  period  of 
the  contract  (GIVE  DATES).  AND  WITH  THE 
APPROVAL  OF  THE  CONTRACT  VENDOR, 
the  employee  is  eligible  and  authorized  to 
use  available  travel  discount  rates  in 
accordance  with  Government  contracts  and/ 
or  agreements.  Government  Contract  City 
Pair  iaies  are  not  available  to  Contractors. 
SIGNATURE,  Title  and  telephone  number  of 

Contracting  Officer 

35.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act  (42 
U.S.C.  7101,  et  seq.),  National  Nuclear 
Security  Agency  (50  U,S.C.  2401  et  seq.) 

36.  Part  970  is  revised  to  read  as 
follows: 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

Sec. 

Subpart  970.01 — Management  and 
Operating  Contract  Regulatory  System 

970.0100     Scope  of  part. 

970.0103    Publication  and  codification. 

Subpart  970.03 — Improper  Business 
Practices  and  Personal  Conflicts  of  Interest 

970.0309    Whistleblower  protection  of 

contractor  employees. 
970.030&-1     Applicability. 

970.0370  Management  controls  and 
improvements. 

970.037O-1     Policy. 
970.0370-2     Contract  clause. 

970.0371  Conduct  of  employees  of  DOE 
management  and  operating  contractors. 

970.0371-1     Scope  of  section. 

970.0371-2     Applicability. 

970.0371-3     Definition. 

970.0371-4     Gratuities. 

970.0371-5     Use  of  privileged  information. 

970.0371-6     Incompatibility  between  regular 

duties  and  private  interests. 
970.0371-7     Outside  employment  of 

contractor  employees. 
970.0371-8     Employee  disclosure 

concerning  other  employment  services. 
970.0371-9     Contract  clause. 


Subpart  970.04— Administrative  iMatters 

970.0404     Safeguarding  classified 

information. 
970.0404-1     Definitions. 
970.0404-2     General. 
970.0404-3     Responsibilities  of  contracting 

officers. 
970.0404—4     Solicitation  provision  and 

contract  clauses 
970.0407     Contractor  records  retention. 
970.0407-1     Applicability. 
970.0407-1-1     Alternate  retention 

schedules. 
970.0407-1-2     Access  to  and  ownership  of 

records. 
970.0407-1-3     Contract  clause. 
970.0470    Department  of  Energy  Directives. 
970.0470-1     General. 
970.0470-2     Contract  clause. 

Subpart  970.08 — Required  Sources  of 
Supplies  and  Services 

970.0801     Excess  personal  property. 

970.0801-1     Policy. 

970.0808     Acquisition  of  printing. 

970.0808-1     Scope  of  section. 

970.0808-2     Policy. 

970.0808-3     Contract  clause. 

Subpart  970.09 — Contractor  Qualifications 

970.0905     Organizational  conflicts  of 

interest. 
970.0970     Performance  guarantees. 
970.0970-1     Determination  of  responsibility. 
970.0970-2     Solicitation  provision 

Subpart  970.11 — Describing  Agency  Needs 

970.1100    Policy. 

970.1100-1     Performance-based  contracting. 
970.1100-2     Additional  considerations, 
970.1103-4     Contract  clause. 

Subpart  970.15 — Contracting  by  Negotiation 

970.1504  Contract  pricing. 
970.1504-1  Price  analysis 
970.1504-1-1     Fees  for  management  and 

operating  contracts. 
970.1504-1-2     Fee  policy. 
970.1504-1-3     Special  considerations: 

Laboratory  management  and  operation. 
970.1504-1—1     Types  of  contracts  and  fee 

arrangements. 
970.1504-1-5     General  considerations  and 

techniques  for  determining  fixed  fees. 
970.1504-1-6     Calculating  fixed  fee. 
970.1504-1-7     Fee  base. 
970.1504-1-8     Special  equipment 

purchases. 
970.1504-1-9     Special  considerations:  Cost- 
plus-award-fee. 
970.1504-1-10     Special  considerations:  Fee 

limitations. 
970.1504-1-11     Documentation. 
970.1504-2     Price  negotiation. 
970.1504-3     Documentation. 
970.1504-3-1     Cost  or  pricing  data. 
970.1504—4     Special  cost  or  pricing  areas. 
970.1504-^-1     Make-or-buy  plans. 
970.1504-4-2     Policy. 
970.1504-4-3     Requirements. 
970.1504-5     Solicitation  provision  contract 

clauses. 

Subpart  970.17 — Special  Contracting 
Methods 

970.1706     Management  and  operating 
contracts. 
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970  1706-1     .-Xward.  renewal,  and  extension. 
970  1706-::     Contrart  clause 

Subpart  970.19— Small,  Small 
Disadvantaged  and  Women-Owned  Small 
Business  Concerns 

970.1907     Subtontrat  ting  with  .Small 

Business,  Small  Disadvantaged  Busmess 
and  Woman-owned  .Small  Business 
Concerns. 

970.1907-1     Subcontracting  plan 
requirements. 

Subpart  970.22— Application  of  Latx>r 
Policies 

970.2200  Scope  of  subpart 

970.2201  Basic  labor  policies. 
970.2201-1     Labor  relations. 
9702201-1-1     Crt-neral 
970.2201-1-2     Policies. 

970  2201-1-1     Contract  clause 

970.2201-2     Overtime  managem^•nt. 

970.2201-2-1     Polirv 

970.2201-2-2     Cuntrai  t  clause. 

970.2204     Labor  standards  for  contracts 
involving  construction. 

970.2204-1     Statutorv  and  regulatory' 
requirements. 

970.2204-1-1     Administrative  controls  and 
criteria  for  application  of  the  Davis- 
Bacon  .^ct  in  operational  or  maintenance 
activities 

970  2208     Equal  Emplovment  Opportunity 

970.2210     Service  contract  act. 

970.2270     Unemployment  compensation 

Subpart  970.23 — Environmental, 
Conservation,  and  Occupational  Safety 
Programs 

970.2303     Hazardous  materials 

identification  and  material  safety. 
970  2303-1     General. 
970.2303-2     Contract  clauses. 
470  2304     I  se  of  recovered/recycled 

materials 
970.2304-1     General 
970  2304-2     Contract  clause 
970  2305     Workplace  substance  abuse 

programs — Management  and  operating 

contracts. 
970.2305-1     General. 
970  2305-2     .Applicability. 
970.2305-3     Definitions 
970.2305^     Solicitation  provision  and 

contract  clause 
970.2306     Suspension  of  payments. 

termination  of  contract,  and  debarment 

and  suspension  actions 

Subpart  970.26 — Other  Socioeconomic 
Programs 

970.2R70     Implementation  of  Section  3021 
of  the  Energy  Policy  .\ct  of  1992. 

970  2670-1     Requirements. 

970.2671     Diversity. 

970.2671-1     Policy. 

970.2671-2     Contract  clause. 

970  2672     Implementation  of  Section  3161 
of  the  National  Defense  Authorization 
.•\ct  for  Fiscal  Year  1993 

970.2672-1     Policy 

970.2672-2     Requirements 

970.2672-3     Contract  clause 

970.2673     Regional  partnerships. 

970.2673-1     Policy. 

970.2673-2     Contract  clause. 


Subpart  970.27— Patents,  Data,  and 
Copyrights 

970.2701  General. 
970.2701-1     Applicability. 

970.2702  Patent  related  clauses. 
970.2702-1     .Authorization  and  consent 
970.2702-2     Notice  and  assistance  regarding 

patent  and  copyright  infringement. 
970.2702-3     Patent  indemnity 
970.2702-4     Royalties. 
970.2702-5     Rights  to  proposal  data. 
970.2702-6     Notice  of  right  to  request  patent 

waiver. 

970.2703  Patent  rights. 
970.2703-1     Purposes  of  patent  rights 

clauses 
970.2703-2     Patent  rights  clause  provisions 
for  management  and  operating 
contractors 

970.2704  Rights  in  data. 
970.2704-1     General 
970  2704-2     Procedures 

970  2704-3  Contrac:t  clauses. 

970.2770      Technology  transfer 

970.2770-1  trtjneral 

970.2770-2  Policy 

970.2770-3  Technology  transfer  and  patent 

rights. 

970  2770-4  Contract  clause 

Subpart  970.28— Bonds  and  Insurance 

970.2803     Insurance 

970.2803-1     Workers' compensation 

insurance. 
970.2803-2     Contract  clause. 

Subpart  970.29 — Taxes 

970.2902  Federal  excise  taxes. 
970.2902-1     Exemptions  from  federal  excise 

taxes. 

970.2903  State  and  local  taxes 
970.2903-1     Applicability  of  state  and  local 

taxes  to  the  Government. 

970.2904  Contract  clauses. 
970.2904-1     Management  and  operating 

contracts. 

Subpart  970.30 — Cost  Accounting 
Standards 

970.3002     CAS  Program  Requirements. 
970.3002-1     Applicability. 

Subpart  970.31 — Contract  Cost  Principles 
and  Procedures 

970.3101-00-70     Scope  of  subpart. 
970.3101-9     .Advance  agreements. 
970.3101-10     Cost  certification 
970  3102-3-70     Home  office  expenses 
970.3102-05     .Application  of  cost  principles. 
970.3102-05^     Bonding  costs. 
970.3102-05-6     (Compensation  for  personal 

services. 
970.3102-0.5-18     Independent  research  and 

development  and  bid  and  proposal  costs. 
970.3102-05-19     Insurance  and 

indemiiificalion 
970.3102-05-22     Lobbying  and  political 

activity  costs. 
970.3102-05-28     Other  business  expenses. 
970.3 102-0.5-30     Patent  costs  and 

te(  hnology  transfer  costs. 
970.3102-05—16     Travel  costs. 
970.3102-0,5-47    Costs  related  to  legal  and 

other  proceedings. 
970.3102-0.5-53     Preexisting  conditions. 
970  3170     Contrait  clause. 


Subpart  970.32— Contract  Financing 

970.3200     Policy. 

970.3200-1     Reduction  or  suspension  of 

advance,  partial,  or  progress  payments. 
970.3200-1-1     Contract  clause. 
970.3204     Advance  payments. 
970.3204-1     Applicability. 
970.3270    Standard  financial  management 

clauses. 

Subpart  970.34 — Major  System  Acquisition 

970.3400    General  requirements. 
970.3400-1     Mission-oriented  solicitation. 

Subpart  970.35 — Research  and 
Development  Contracting 

970.3500  Scope  of  subpart. 

970.3501  Federally  funded  research  and 
development  centers. 

970.3501-1  Sponsoring  agreements. 

970.3501-2  Using  an  FFRDC. 

970.3501-3  Reviewing  FFRDCs. 

970.3501^  Contract  Clause. 

Sut>part  970.36 — Construction  and 
Architect-Engineer  Contracts. 

970.3605     Contract  clauses. 
970.3605-1     Other  contracts. 
970.3605-2     Special  construction  clause  for 
operating  contracts. 

Subpart  970.37— Facilities  Management 
Contracting 

970.3770     Facilities  management. 
970.3770-1     Policy. 
970.3770-2     Contract  clause. 

Subpart  970.41— Acquisition  of  Utility 
Services 

970.4102     Acquiring  utility  services. 
970.4102-1     Policy. 

Subpart  970.42— Contract  Administration 

970.4207-03-02     Certificate  of  costs. 
970.4207-03-70     Contract  clause. 
970.4207-05-01     Contracting  officer 
determination  procedure. 

Subpart  970.43— Contract  Modifications 

970.4302     Changes. 
970.4302-1     Contract  Clause. 

Subpart  970.44 — Management  and 
Operating  Contractor  Purchasing 

970.4400  Scope. 

970.4401  Responsibilities. 
970.4401-1     General. 
970.4401-2     Review  and  approval. 
970.4401-3     Advance  notification. 

970.4402  Contractor  purchasing  system. 
970.4402-1     Policy. 

970.4402-2     General  requirements. 
970.4402-3     Purchasing  from  contractor- 
affiliated  sources. 
970.4402^     Nuclear  material  transfers. 

970.4403  Contract  clause. 

Subpart  970.45 — Government  Property 

970.4501     General. 
970.4501-1     Contract  clause. 

Subpart  970.49— Termination  of  Contracts 

970.4905     Contract  termination  clause. 
970.4905-1     Termination  for  convenience  of 
the  government  and  default. 


Subpart  970.50 — Extraordinary  Contractual 
Actions 

970.5004    Residual  powers. 
970.5004-1     Contract  clause. 
970.5070    Indemnification. 
970.5070-1     Scope  and  applicability. 
970.5070-2    General. 
970.5070-3     Contract  clauses. 

Subpart  970.52— Solicitation  Provisions  and 
Contract  Clauses  for  Management  and 
Operating  Contracts 

970.5200  Scope  of  subpart. 

970.5201  Text  of  provisions  and  clauses. 
970.5203-1     Management  controls. 
970.5203-2     Performance  improvement  and 

collaboration. 
970.5203-3 — Contractor's  organization. 
970.5204-1     Counterintelligence. 
970.5204-2     Laws,  regulations,  and  DOE 

directives. 
970.5204-3     Access  to  and  ownership  of 

records. 
970.5208-1     Printing. 
970.5209-1     Requirement  for  guarantee  of 

performance. 
970.5215-1     Total  Available  Fee:  Base  fee 

amount  and  performance  fee  amount. 
970.5215-2     Make-or-Buy  Plan. 
970.5215-3     Conditional  payment  of  fee, 

profit,  or  incentives. 
970.5215-4     Cost  reduction. 
970.5215-5     Limitation  on  fee. 
970.5222-1     Collective  bargaining 

agreements — management  and  operating 

contracts. 
970.5222-2     Overtime  management. 
970.5223-1     Integration  of  environment, 

safety,  and  health  into  work  planning 

and  execution. 
970.5223-2     Acquisition  and  use  of 

environmentally  preferable  products  and 

services. 
970.5223-3     Agreement  regarding  workplace 

substance  abuse  programs  at  DOE 

facilities. 
970.5223-4     Workplace  Substance  Abuse 

Programs  at  DOE  sites. 
970.5226-1    Diversity  plan. 
970.5226-2     Workforce  restructuring  under 

Section  3161  of  the  National  Defense 

Authorization  Act  for  Fiscal  Year  1993. 
970.5226-3     Community  commitment. 
970.5227-1     Rights  in  data— facilities. 
970.5227-2     Rights  in  data— technology 

transfer. 
970.5227-3    Technology  transfer  mission. 
970.5227—4     Authorization  and  consent. 
970.5227-5     Notice  and  assistance  regarding 

patent  and  copyright  infringement. 
970.5227-6     Patent  indemnity- 
subcontracts. 
970.5227-7     Royalty  information. 
970.5227-8     Refund  of  royalties. 
970.5227-9    Notice  of  right  to  request  patent 

waiver. 
970.5227-10    Patent  rights— management 

and  operating  contracts,  nonprofit 

organization  or  small  business  firm 

contractor. 
970.5227-11     Patent  rights — management 

and  operating  contracts,  for-profit 

contractor,  non-technology  transfer. 
970.5227-12     Patent  rights — management 

and  operating  contracts,  for-profit 

contractor,  advance  class  waiver. 


970.5228-1     Insurance — Litigation  and 

claims. 
970.5229-1     State  and  local  taxes. 
970.5231-4     Preexisting  conditions. 
970.5232-1     Reduction  or  suspension  of 

advance,  partial,  or  progress  payments 

upon  finding  of  substantial  evidence  of 

fraud. 
970.5232-2     Payments  and  advances. 
970.5232-3     Accounts,  records,  and 

inspection. 
970.5232-4     Obligation  of  funds. 
970.5232-5     Liability  with  respect  to  cost 

accounting  standards. 
970.5232-6     Work  for  others  funding 

authorization. 
970.5232-7     Financial  management  system. 
970.5232-8     Integrated  accounting. 
970.5235-1     Federally  funded  research  and 

development  center  sponsoring 

agreement. 
970.5236-1     Government  facility 

subcontract  approval. 
970.5237-2     Facilities  management. 
970.5242-1     Penalties  for  unallowable  costs. 
970.5243-1     Changes. 
970.5244-1     Contractor  purchasing  system. 
970.5245-1     Property. 

Subpart  970.01 — Management  and 
Operating  Contract  Regulatory  System 

970.0100    Scope  of  part. 

This  part  provides  Departmental 
policies,  procedures,  provisions,  and 
clauses  that  implement  and  supplement 
the  Federal  Acquisition  Regulation 
(FAR)  and  other  parts  of  the  Department 
of  Energy  Acquisition  Regidation 
(DEAR)  for  the  award  and 
administration  of  the  Department's 
management  and  operating  contracts,  as 
defined  at  48  CFR  subpart  17.6.  The 
FAR  and  other  parts  of  the  DEAR  apply 
to  management  and  operating  contracts. 
See  48  CFR  970.5200  for  guidance 
regarding  which  provisions  and  clauses 
(from  FAR,  DEAR  Part  970,  or  other 
parts  of  the  DEAR)  to  include  in 
management  and  operating  contracts. 

970.0103    Publication  and  codification. 

(a)  Organization  of  Part  970.  (1)  To 
the  extent  possible,  the  titles  and  text  of 
the  subparts,  sections,  and  subsections 
of  this  part  are  numbered  to  correspond 
with  related  material  that  is  contained 
in  the  FAR. 

(2)  The  number  to  the  left  of  the 
decimal  point  represents  the  DEAR  part 
number  (i.e.,  970).  The  numbers  to  the 
right  of  the  decimal  point  and  to  the  left 
of  the  dash  represent,  in  order,  the 
DEAR  subpart  (first  two  digits),  and  the 
DEAR  section  number  (second  two 
digits).  The  numbers  to  the  right  of  the 
dash  represent  the  DEAR  subsection.  A 
second  dash  may  follow  the  DEAR 
subsection  number.  As  applicable, 
numbers  to  the  right  of  the  second  dash 
represent  subordinate  subsections. 


(3)  To  the  extent  practicable,  the 
subpart  number  corresponds  with  the 
FAR  part  which  contains  related 
coverage,  and  the  section  number 
corresponds  with  the  FAR  subpart 
which  contains  related  coverage  (e.g.. 
the  coverage  contained  in  DEAR 
970.0309  corresponds  with  material 
contained  in  FAR  3.9). 

(4)  Where  the  FAR  does  not  contain 
related  coverage  on  a  particular  subject, 
the  DEAR  section  number  will  be 
numbered  using  numbers  of  70  and  up 
(e.g.,  970.0370). 

(id)  Special  Note  Regarding  Clause 
Numbering.  The  section  number  for 
clauses  prescribed  in  part  970  are 
numbered  to  correspond  with  the 
subpart  in  which  the  clause  is 
prescribed  (e.g.,  970.5203-1  is 
prescribed  for  use  at  subpart  970.03). 

Subpart  970.03 — Improper  Business 
Practices  and  Personal  Conflicts  of 
Interest 

970.0309    Wliistleblower  Protection  of 
Contractor  Employe 


970.0309-1     Applicability. 

The  contracting  officer  shall  refer  to 
48  CFR  subpart  903.9  regarding  the 
applicability  of  the  DOE  Employee 
Protection  Program  to  management  and 
operating  contracts. 

970.0370    Management  Controls  and 
Improvements. 

970.0370-1     Policy. 

(a)  Management  and  operating 
contractors  shall  develop  and  maintain 
systems  of  management  and  quality 
control  to  discourage  waste,  fraud  and 
abuse;  and  to  ensure  that  components, 
products,  and  services  that  are  provided 
to  DOE  satisfy  the  contractor's 
obligations  under  the  contract. 

(b)  As  a  part  of  the  required  overall 
management  structufe,  the  contractor 
must  maintain  management  control 
systems  which,  in  compliance  with  the 
requirements  of  the  clause  at  48  CFR 
970.5203-1: 

(1)  Are  documented  and  satisfacton* 
to  DOE: 

(2)  Ensure  that  all  levels  of 
management  are  accountable  for 
effective  management  systems  and 
internal  controls  within  their  areas  of 
assigned  responsibility; 

(3)  Cover  both  programmatic  and 
administrative  functions; 

(4)  Provide  reasonable  assurance  that 
Government  resources  are  safeguarded 
against  theft,  fraud,  waste,  and 
unauthorized  use; 

(5)  Promote  efficient  and  effective 
operations; 

(6)  Ensure  that  all  obligations  and 
costs  incurred  are  in  compliance  with 
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the  intended  purposes  and  the  terms 
and  conditions  of  the  contract; 

(7)  Properly  record,  manage,  and 
report  all  revenues,  expenditures, 
transactions  and  assets; 

(8)  Maintain  financial,  statistical  and 
other  reports  necessary  to  maintain 
accurate,  reliable,  and  timely 
accountability  and  management 
controls; 

(9)  Are  periodically  reviewed  to 
ensure  that  the  systems  provide 
reasonable  assurance  that  the  objectives 
of  the  system  are  being  accomplished 
and  that  these  controls  are  woricing 
effectively; 

(10)  Are  in  accordance  with  the 
Comptroller  General's  standards  for 
internal  controls,  as  set  forth  in  the 
General  Accounting  Office  Policy  and 
Procedures  Manual  For  Guidance  To 
Federal  Agencies,  (Oct  1984),  as 
amended. 

(c)  Management  and  operating 
contractors  shall  also  develop  and 
maintain  a  baseline  program  of  quality 
assurance  that  will  implement 
documented  performance  and  quality 
standards,  and  management  controls 
and  assessment  techniques  to  ensure 
components,  services,  and  products 
meet  DOE's,  design  criteria  and  other 
governing  and  applicable  specifications. 

(d)  DOE  e.xpects  all  its  contractors  to 
seek  to  identify  improvements  in  any 
aspect  of  performance.  Management  and 
operating  contracts  are  very  large  and 
complex;  therefore,  the  opportunities  to 
identify-  changes  in  performance  that 
will  increase  the  effectiveness  or 
efficiency  of  contract  performance  are 
more  prevalent  than  under  other 
contracts.  The  clause  at  48  CFR 
970.5203-2  requires  DOE  management 
and  operating  contractors  to 
affirmatively  seek  to  identify',  evaluate, 
and  institute,  where  appropriate, 
processes  that  will  improve  the 
effectiveness  or  efficiency  of  anv  aspect 
of  contract  performance.  It  further 
requires  the  contractor  to  communicate 
any  such  improvements  to  DOE.  other 
management  and  operating  contractors, 
and  DOE  major  facilities  contractors. 
The  contractor  is  required  to  participate 
in  efforts  by  those  contractors  to  address 
common  problems  or  the  institution  of 
improvements.  It  allows  the  contractor 
to  enlist  the  aid  of  the  DOE  contracting 
officer  where  necessary  to  institute  or 
communicate  the  improvements.  The 
obligations  under  the  clause  in  no  wav 
affect  the  contractor's  obligations  under 
other  provisions  of  the  contract  to  notify 
or  acquire  the  approval  of  the 
contracting  officer. 


970.0370-2    Contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  970.5203-1,  Management 
Controls,  in  all  management  and 
operating  contracts 

(b)  The  contracting  officer  shall  insert 
the  clause  at  970.5203-2,  Performance 
Improvement  and  Collaboration,  in  all 
management  and  operating  contracts. 

970.0371     Conduct  of  employees  of  DOE 
management  and  operating  contractors. 

970.0371-1     Scope  of  section. 

This  section  establishes  the  policies 
for  maintaining  satisfactory  standards  of 
conduct  on  the  part  of  individuals 
employed  by  DOE  management  and 
operating  contractors. 

970.0371-2    Applicability. 

The  policies  in  this  section  are 
applicable  to  all  DOE  management  and 
operating  contractors. 

970.0371-3    Definition. 

Employees,  as  used  in  this  section,  are 
defined  to  mean  individuals  employed 
by  the  contractor,  both  full  and  part- 
time,  who  are  assigned  to  work  under  a 
DOE  management  and  operating 
contract 

970.0371-4    Gratuities. 

Employees  of  a  management  and 
operating  contractor  shall  not.  under 
circumstances  which  might  reasonably 
be  interpreted  as  an  attempt  to  influence 
the  recipients  in  the  conduct  of  their 
duties,  accept  any  gratuity  or  special 
favor  from  individuals  or  organizations 
with  whom  the  contractor  is  doing 
business,  or  proposing  to  do  business,  in 
accomplishing  the  work  under  the 
contract.  Reference  is  made  to  the 
requirements  prescribed  in  48  CFR 
3.502. 

970.0371-5    Use  of  privileged  information. 

Management  and  operating  contractor 
employees  shall  not  use  privileged 
information  for  personal  gain,  or  make 
other  improper  use  of  privileged 
information  which  is  acquired  in 
connection  with  their  employment  on 
contract  work.  For  the  purposes  of  this 
subsection,  the  term  "privileged 
information"  includes  but  is  not  limited 
to,  unpublished  information  relating  to 
technological  and  scientific 
developments;  medical,  personnel,  or 
security  records  of  individuals; 
anticipated  materials'  requirements  or 
pricing  action;  possible  new  sites  for 
DOE  program  operations;  internal  DOE 
decisions;  policy  development;  and 
knowledge  of  selections  of  contractors 
or  subcontractors  in  advance  of  official 
announcement. 


970.0371-6    Incompatibility  between 
regular  duties  and  private  interests. 

(a)  Employees  of  a  management  and 
operating  contractor  shall  not  be 
permitted  to  make  or  influence  any 
decisions  on  behalf  of  the  contractor 
which  directly  or  indirectly  affect  the 
interest  of  the  Government,  if  the 
employee's  personal  concern  in  the 
matter  may  be  incompatible  with  the 
interest  of  the  Government.  For 
example:  An  employee  of  a  contractor 
will  not  negotiate,  or  influence  the 
award  of.  a  subcontract  with  a  company 
in  which  the  individual  has  an 
employment  relationship  or  significant 
financial  interest;  and  an  employee  of  a 
contractor  will  not  be  assigned  the 
preparation  of  an  evaluation  for  DOE  or 
for  any  DOE  contractor  of  some 
technical  aspect  of  the  work  of  another 
organization  with  which  the  individual 
has  an  employment  relationship,  or 
significant  financial  interest,  or  which  is 
a  competitor  of  an  organization  (other 
than  the  contractor  who  is  the 
individual's  regular  employer)  in  which 
the  individual  has  an  employment 
relationship  or  significant  financial 
interest. 

(b)  The  c     iractor  shall  be  responsible 
for  informing  employees  that  they  are 
expected  to  disclose  any 
incompatibilities  between  duties 
performed  for  the  contractor  and  their 
private  interests  and  to  refer  undecided 
questions  to  the  contractor. 

970.0371-7    Outside  employment  of 
contractor  employees. 

Employees  of  a  management  and 
operating  contractor  are  entitled  to  the 
same  rights  and  privileges  with  respect 
to  outside  employment  as  other  citizens. 
Therefore,  there  is  no  general 
prohibition  against  contractor 
employees  having  outside  employment. 
However,  no  employee  of  a  contractor 
performing  work  on  a  full  or  part-time 
basis  under  a  DOE  management  and 
operating  contract  may  engage  in 
employment  outside  official  hours  of 
duty  or  while  on  leave  if  such 
employment  will: 

(a)  In  any  manner  interfere  with  the 
proper  and  effective  performance  of  the 
duties  of  the  position; 

(b)  Appear  to  create  a  conflict-of- 
interest  situation,  or 

(c)  Appear  to  subject  DOE  or  the 
contractor  to  public  criticism  or 
embarrassment. 

970.0371-6    Employee  disclosure 
concerning  other  employment  services. 

(a)  Management  and  operating 
contractors  are  responsible  for  requiring 
its  employees  to  file  with  the  contractor, 
a  written  disclosure  statement 
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concerning  outside  employment 
services  which  involve  the  use  of 
information  in  the  area  of  the 
employee's  employment  with  the 
contractor.  The  disclosure  shall  contain 
such  information  concerning  the  outside 
employment  as  the  contractor  may 
prescribe.  As  a  minimum,  the 
employee's  disclosure  shall: 

(1)  Acknowledge  that  the  employee 
has  read  and  is  familiar  with: 

(i)  The  requirements  and  restrictions 
prescribed  in  this  section, 

(ii)  DOE  publication  entitled, 
"Reporting  Results  of  Scientific  and 
Technical  Work  Funded  by  DOE",  and 

(iii)  The  requirements  of  the 
contractor's  contract  with  DOE  relating 
to  patents. 

(2)  Include  informadon  concerning 
any  rate  of  remuneration  significantly  in 
excess  of  the  employee's  regular  rate  of 
remuneration; 

(3)  Identify  any  actual  or  potential 
conflicts  with  DOE's  policies  regarding 
conduct  of  employees  of  DOE's 
contractors  set  forth  in  this  section; 

(4)  Address  any  potential  impacts  that 
such  employment  may  have  on  the 
contractor's  responsibility  to  report  fully 
and  promptly  to  DOE  all  significant 
research  and  development  information; 
and 

(5)  Identify  any  potential  conflicts 
such  employment  may  have  with  the 
patent  provisions  of  the  contractor's 
contract  with  DOE. 

(h)  The  contractor  shall  provide  a 
copy  of  all  disclosures  to  the  contracting 
officer. 

970.0371-9    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  970.5203-3,  Contractor's 
Organization,  in  all  management  and 
operating  contracts.  The  approval 
authority  of  the  Secretary  of  Energy 
required  in  paragraph  (c)  may  not  be 
delegated.  In  paragraph  (a)  the  words 
"and  managerial  personnel  (see  48  CFR 
970.5245-l(j))"  may  be  inserted  after 
"(see  48  CFR  952.215-70)". 

Subpart  970.04— Administrative 
Mattars 

970.0404    Safeguarding  classified 
information. 

970.0404-1     Definitions. 

Classified  Information  means  any 
information  or  material  that  is  owned  by 
or  produced  for,  or  is  imder  the  control 
of  the  United  States  Government,  and 
determined  pursuant  to  provisions  of 
Executive  Order  12356  of  April  2,  1982 
(3  CFR,  1982  Comp.,  p.  166),  or  prior 
orders,  or  as  authorized  under  the 
Atomic  Energy  Act  of  1954,  as  amended, 
to  require  protection  against 


unauthorized  disclosure,  and  is  so 
designated. 

Counterintelligence  means 
information  gathered  and  activities 
conducted  to  protect  against  espionage, 
other  intelligence  activities,  sabotage,  or 
assassinations  conducted  for  or  on 
behalf  of  foreign  powers,  organizations 
or  persons,  or  international  terrorist 
activities,  but  not  including  persoimel, 
physical,  document  or  communication 
security  programs. 

Restricted  data  means  data  which  is 
defined,  in  section  1 1 ,  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  as  "all 
data  concerning: 

(1)  Design,  manufacture,  or  utilization 
of  atomic  weapons; 

(2)  The  production  of  special  nuclear 
material;  or 

(3)  The  use  of  special  nuclear  material 
in  the  production  of  energy,  but  shall 
not  include  data  declassified  or 
removed  from  the  Restricted  Data 
category  pursuant  to  section  142." 

970.0404-2    General. 

(a)  The  basis  of  DOE's  security 
requirements  is  the  Atomic  Energy  Act 
of  1954,  as  amended. 

(b)  DOE  regulations  concerning 
national  security  information  are 
codified  at  10  CFR  parts  1045  and  710. 
Supplemental  security  material  is  found 
in  the  DOE  Directives  system.  Foreign 
ownership,  control,  or  influence  over 
contractors  as  it  relates  to  security  is 
discussed  at  48  CFR  904.70  also  applies 
to  management  and  operating  contracts. 
Regulations  pertaining  to  the  protection 
of  restricted  data  are  found  under  10 
CFR  part  1016. 

(c)  Statutory  requirements  to  be 
observed  in  connection  with  the  release 
of  Restricted  Data  to  foreign 
governments  are  contained  in  the 
Atomic  Energy  Act  of  1954.  Sections 
141  and  144  (42  U.S.C.  2161  and  2164). 

(d)  Section  148  of  the  Atomic  Energy 
Act  (42  U.S.C.  2168)  prohibits  the 
unauthorized  dissemination  of 
imclassified  nuclear  information  with 
respect  to  the  atomic  energy  defense 
programs  pertaining  to: 

(1)  The  design  of  production  facilities 
or  utilization  facilities; 

(2)  Security  measures  (including 
security  plans,  procedures,  and 
equipment)  for  the  physical  protection 
of: 

(i)  Production  or  utilization  facilities, 
(ii)  Nuclear  material  contained  in 
such  facilities,  or 
(iii)  Nuclear  materials  in  transit;  or 

(3)  The  design,  manufacture,  or 
utilization  of  any  atomic  weapon  or 
component  if  the  design,  manufacture, 
or  utilization  of  such  weapon  or 
component  was  contained  in  any 


information  declassified  or  removed 
from  the  Restricted  Data  category 
pursuant  to  section  142  of  the  Atomic 
Energy  Act  (42  U.S.C.  2162). 

(e)  Executive  Order  12333,  United 
States  Intelligence  Activities,  provides 
for  the  organization  and  control  of 
United  States  foreign  intelligence  and 
counterintelligence  activities.  In 
accordance  with  this  Executive  Order, 
DOE  has  established  a 
counterintelligence  program  which  is 
described  in  DOE  Order  5670.3  (as 
amended).  All  DOE  elements,  including 
management  and  operating  contractors 
and  other  contractors  managing  DOE- 
owmed  facilities  which  require  access 
authorizations,  should  undertake  the 
necessary  precautions  to  ensure  that 
DOE  and  covered  contractor  personnel, 
programs  and  resources  are  properly 
protected  from  foreign  intelligence 
threats  and  activities. 


970.0404-3 
officers. 


Responsibilities  of  contracting 


(a)  If  access  to  Restricted  Data  may  be 
required  during  the  solicitation  process 
for  a  management  and  operating 
contract,  security  clearances  shall  be 
obtained  in  accordance  with  applicable 
DOE  Directives  in  the  safeguards  and 
security  series. 

(b)  Management  and  operating 
contracts  which  may  require  the 
processing  or  storage  of  Restricted  Data 
or  Special  Nuclear  Material  require 
application  of  the  applicable  DOE 
Directives  in  the  safeguards  and  security 
series. 

(c)  The  contracting  officer  shall  refer 
to  48  CFR  904.71  for  guidance 
concerning  the  prohibition  on  award  of 
a  DOE  contract  under  a  national  security 
program  to  a  company  owned  by  an 
entity  controlled  by  a  foreign 
government  when  access  to  proscribed 
information  is  required  to  perform  the 
contract. 

970.0404-4    Solicitation  provision  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  970.5204-1, 
Coimterintelligence,  into  all 
management  and  operating  contracts 
and  other  contracts  for  the  management 
of  DOE-owned  facilities  which  include 
the  security  and  classification/ 
declassification  clauses. 

(b)  The  contracting  officer  shall  refer 
to  48  CFR  904.404  and  48  CFR  904.7103 
for  the  prescription  of  solicitation 
provisions  and  contract  clauses  relating 
to  safeguarding  classified  information 
and  foreign  owTiership,  control,  or 
influence  over  contractors. 
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970.0407    Contractor  records  retention. 

970.0407-1     Applicability. 

970.0407-1-1     Alternate  retention 
schedules. 

Records  produced  under  the 
Department's  contracts  involving 
management  and  operation 
responsibilities  relative  to  DOE-ouned 
or  -leased  facilities  are  to  be  retained 
and  disposed  of  in  accordance  with  the 
guidance  contained  in  DOE  G  1324.5B, 
Records  Management  Program  and  DOE 
Records  Schedules  (see  current  version), 
rather  than  those  set  forth  at  48  CFR 
subpart  4  7.  Contractor  Records 
Retention. 

970.0407-1-2    Access  to  and  ownership  of 
records. 

Contracting  officers  may  agree  to 
contractor  ownership  of  certain 
categories  of  records  designated  in  the 
instruction  contained  in  paragraph  (b)  of 
the  clause  at  48  CFR  970  5204-,3.  Access 
to  and  Ownership  of  Records,  provided 
the  Government's  rights  to  inspect, 
copy,  and  audit  these  records  are  not 
limited.  These  rights  must  be  retained 
by  the  Government  in  order  to  carry  out 
the  Department's  statutory' 
responsibilities  required  by  the  Atomic 
Energy  Act  and  other  statutes  for 
oversight  of  its  contractors,  including 
compliance  with  the  Department's 
health,  safety  and  reporting 
requirements,  and  protection  of  the 
public  interest. 

970.0407-1-3    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970. 5204-3.  Access  to 
and  Ownership  of  Records,  in 
management  and  operating  contracts. 

970.0470    Department  of  Energy  Directives. 

970.0470-1     General. 

(a)  The  contractor  is  required  to 
comply  with  the  requirements  of 
applicable  Federal,  State  and  local  laws 
and  regulations,  unless  relief  has  been 
granted  by  the  appropriate  authority. 
For  informational  purposes,  the 
contracting  officer  may  append  the 
contract  with  a  list  of  applicable  laws  or 
regulations  (see  970.5204-2,  Laws, 
Regulations,  and  DOE  Directives, 
paragraph  (a)). 

fb)  The  Department  of  Energy 
Directives  System  is  a  system  of 
instructions,  including  orders,  notices, 
manuals,  guides,  and  standards,  for 
Departmental  elements.  In  certain 
circumstances,  requirements  contained 
in  these  directives  may  apply  to  a 
contractor  through  operation  of  a 
contract  clause.  Program  and 
requirements  personnel  are  responsible 
for  identifv'ing  requirements  in  the 


Directives  System  which  are  applicable 
to  a  contract,  and  for  developing  a  list 
of  applicable  requirements  and 
providing  it  to  the  contracting  officer  for 
inclusion  in  the  contract. 

(c)  Where  directives  requirements  are 
established  using  either  the  Standards/ 
Requirements  Identification  Process  or 
the  Work  Smart  Standards  Process,  the 
applicable  process  should  also  be  used 
to  establish  the  environment,  safety,  and 
health  portion  of  the  list  identified  in 
paragraph  (b)  of  this  section, 

(d)  Environmental,  safety,  and  health 
(ES&H)  requirements  appropriate  for 
work  conducted  under  a  management 
and  operating  contract  may  be 
determined  by  a  D(3E  approved  process 
to  evaluate  the  work  and  the  associated 
hazards,  and  identify  an  appropriately 
tailored  set  of  standards,  practices,  and 
controls,  such  as  a  tailoring  process 
included  in  a  DOE  approved  Safety 
Management  System  implemented 
under  48  CFR  970.5223-1,  Integration  of 
Environment,  Safety,  and  Health  into 
Work  Planning  and  Execution.  When 
such  a  process  is  used,  the  contracting 
officer  shall  ensure  that  the  set  of 
tailored  requirements,  as  approved  by 
DOE  pursuant  to  the  process,  is 
incorporated  into  the  list  identified  in 
paragraph  (b)  of  this  section.  These 
requirements  shall  supersede,  in  whole 
or  in  part,  the  contractual 
environmental,  safety,  and  health 
requirements  previously  made 
applicable  to  the  contract  by  List  B,  If 
the  tailored  set  of  requirements 
identifies  an  alternative  requirement 
which  varies  from  an  ES&H  requirement 
of  an  otherwise  applicable  law  or 
regulation,  the  contractor  must  request 
an  exemption  or  other  appropriate 
regulatory  relief  that  may  be  specified  in 
the  governing  regulation. 

970.0470-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  DEAR  970.5204-2,  Laws, 
Regulations,  and  DOE  Directives,  in 
management  and  operating  contracts. 
The  contracting  officer  may  modify  the 
clau.se  to  indicate  the  location  in  the 
contract  of  List  A.  List  B.  or  both. 

Subpart  970.08 — Required  sources  of 
supplies  and  services 

970.0801     Excess  personal  property. 

970.0801-1     Policy. 

The  provisions  of  48  CFR  subpart  8.1 
(Federal  Acquisition  Regulation),  41 
CFR  101-43  (Federal  Property 
Management  Regulation),  and  41  CFR 
109-43  (DOE  Property  Management 
Regulation)  apply  to  DOE's  management 
and  operating  contracts. 


970.0808    Acquisition  of  printing. 

970.0808-1     Scope  of  section. 

This  section  prescribes  the 
Department's  policy  concerning 
duplicating  or  printing  services  which 
may  be  required  in  the  performance  of 
management  and  operating  contracts. 

970.0808-2    Policy. 

Management  and  operating 
contractors  shall  provide  or  secure 
duplication  and  printing  services  in 
accordance  with  the  Government 
Printing  and. Binding  Regulations,  Title 
44  of  the  U,S.  Code,  and  applicable  DOE 
Directives. 

970.08O8-3    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  970.5208-1,  Printing,  in  all 
management  and  operating  contracts. 

Subpart  970.09 — Contractor 
qualifications 

970.0905    Organizational  conflicts  of 
interest. 

Management  and  operating  contracts 
shall  contain  an  organizational  conflict 
of  interest  clause  substantially  similar  to 
the  clause  at  48  CFR  952.209-72, 
Organizational  Conflicts  of  Interest,  and 
which  is  appropriate  to  the  statement  of 
work  of  the  individual  contract.  In 
addition,  the  contracting  officer  shall 
assure  that  the  clause  contains 
appropriate  restraints  on  intra-corporate 
relations  between  the  contractor's 
organization  and  personnel  operating 
the  Department's  facility  and  its  parent 
corporate  body  and  affiliates.  Such 
restraints  shall  include  personnel  access 
to  the  facility,  technical  transfer  of 
information  from  the  facility,  and  the 
availability  from  the  facility  of  other 
advantages  flowing  from  performance  of 
the  contract.  The  contracting  officer  is 
responsible  for  ensuring  that  M&O 
contractors  adopt  policies  and 
procedures  in  the  award  of  subcontracts 
that  will  meet  the  Department's  need  to 
safeguard  against  a  biased  work  product 
and  an  unfair  competitive  advantage.  To 
this  end.  the  organizational  conflicts  of 
interest  clause  in  management  and 
operating  contracts  shall  include 
Alternate  I. 

970.0970    Performance  guarantees. 

970.0970-1     Determination  of 
responsibility. 

(a)  In  the  award  of  a  management  and 
operating  contract,  the  contracting 
officer  shall  determine  that  the 
prospective  contractor  is  a  responsible 
contractor  and  is  capable  of  providing 
all  necessary  financial,  personnel,  and 
other  resources  in  performance  of  the 
contract. 
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(b)  DOE  contracts  with  entities  that 
have  been  created  solely  for  the  purpose 
of  performing  a  specific  management 
and  operating  contract.  Generally,  such 
newly  created  entities  will  have  very 
limited  financial  and  other  resources.  In 
such  instances,  when  making  the 
determination  of  responsibility  required 
under  this  section,  the  contracting 
officer  may  evaluate  the  financial 
resources  of  other  entities  only  to  the 
extent  that  those  entities  are  legally 
bound,  jointly  and  severally  if  more 
than  one,  by  means  of  a  performance 
guarantee  or  other  equivalent 
enforceable  commitment  to  supply  the 
necessary  resotirces  to  the  prospective 
contractor  and  to  assume  all  contractual 
obligations  of  the  prospective 
contractor.  A  performance  guarantee 
should  be  the  means  used  unless  an 
equivalent  degree  of  commitment  can  be 
obtained  by  an  alternative  means. 

(c)  The  guaranteeing  corporate 
entity(ies)  must  be  found  to  have 
sufficient  resovirces  in  order  to  satisfy  its 
guarantee. 

970.0970-2    Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  48  CFR  970.5209-1, 
Requirement  for  Guarantee  of 
Performance,  in  solicitations  when  the 
awardee  will  be  required  to  be 
organized  solely  for  performance  of  the 
requirement. 

Subpart  970. 11— Describing  Agency 
Needs 

970.1100    Policy. 

970.11 00-1     Pert ormance-lMwed 
contracting. 

(a)  It  is  the  policy  of  the  Department 
of  Energy  to  use,  to  the  maximum  extent 
practicable,  performance-based 
contracting  methods  in  its  management 
and  operating  contracts.  Office  of 
Federal  Procurement  Policy  Letter  91-2 
provides  guidance  concerning  the 
development  and  use  of  performance- 
based  contracting  concepts  and 
methodologies  that  may  be  generally 
applied  to  management  and  operating 
contracts.  Performance-based  contracts: 
Describe  performance  requirements  in 
terms  of  results  rather  than  methods  of 
accomplishing  the  work;  use  measurable 
(i.e.,  terms  of  quality,  timeliness, 
quantity]  performance  standards  and 
objectives  and  quality  assiurance 
surveillance  plans;  provide  performance 
incentives  (positive  or  negative)  where 
appropriate;  and  specify  procedures  for 
award  or  incentive  fee  reduction  when 
work  activities  are  not  performed  or  do 
not  meet  contract  requirements. 

(b)  The  use  of  performance-based 
statements  of  work,  where  feasible,  is 


the  preferred  method  for  establishing 
work  requirements.  Such  statements  of 
work  and  other  documents  used  to 
establish  work  requirements  (such  as 
work  authorization  directives)  should 
describe  performance  requirements  and 
expectations  in  terms  of  outcome, 
results,  or  final  work  products,  as 
opposed  to  methods,  processes,  or 
design. 

(c)  Contract  performance 
requirements  and  expectations  should 
be  consistent  with  the  Department's 
strategic  planning  goals  and  objectives, 
as  made  applicable  to  the  site  or  facility 
through  Departmental  programmatic 
and  financial  planning  processes. 
Measurable  performance  criteria, 
objective  measures,  and  where 
appropriate,  performance  incentives, 
shall  be  structured  to  correspond  to  the 
performance  requirements  established 
in  the  statement  of  work  and  other 
documents  used  to  establish  work 
requirements. 

(d)  Quality  assurance  surveillance 
plans  shall  be  developed  to  facilitate  the 
assessment  of  contractor  performance 
and  ensure  the  appropriateness  of  any 
award  or  incentive  fee  payment.  Such 
plans  shall  be  tailored  to  the  contract 
performance  objectives,  criteria,  and 
measures,  and  shall,  to  the  maximum 
extent  practicable,  focus  on  the  level  of 
performance  required  by  the 
performance  objectives  rather  than  the 
methodology  used  by  the  contractor  to 
achieve  that  level  of  performance. 

970.1 1 00-2    Additional  considerations. 

(a)  While  it  is  not  feasible  to  set  forth 
standard  language  which  would  apply 
to  every  contract  situation,  language 
must  be  designed  for  inclusion  in  a 
management  and  operating  contract  to 
describe  clearly  the  work  being 
imdertaken;  the  controls,  as  appropriate, 
to  be  exercised  by  DOE  over  the 
performance  of  that  work;  and  the 
relationship  contemplated  between  the 
parties. 

(b)  The  language  shall  also  include 
the  following  with  respect  to 
subcontracting  performance  of  the  work 
described  pursuant  to  paragraph  (a)  of 
this  section:  "The  contractor  shall, 
when  directed  by  DOE  and  may,  but 
only  when  authorized  by  DOE.  enter 
into  subcontracts  for  the  performance  of 
any  part  of  the  work  under  this  clause." 

(c)  The  provisions  required  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  set  forth  in  the  statement  of 
work  of  the  contract. 

970.1103-4    Contract  clause. 

Insert  the  clause  at  48  CFR  52.211-5. 
Material  Requirements,  in  solicitations 
and  contracts. 


Subpart  970.15 — Contracting  by 
Negotiation 

970.1504    Contract  pricing. 

970.1504-1     Price  analysis. 

970.1 504-1-1     Fees  for  management  and 
operating  contracts. 

This  subsection  sets  forth  the 
Department's  policies  on  fees  for 
management  and  operating  contracts 
and  may  be  applied  to  other  contracts  as 
determined  by  the  Prociuement 
Executive,  or  designee. 

970.1 504-1  -2    Fee  poHcy. 

(a)  DOE  management  and  operating 
contractors  may  be  paid  a  fee  in 
accordance  with  the  requirements  of 
this  subsection. 

(b)  There  are  three  basic  principles 
imderlying  the  Department's  fee  policy: 

(1)  The  amount  of  available  fee  should 
reflect  the  financial  risk  assumed  by  the 
contractor. 

(2)  It  is  the  policy  of  the  Department, 
when  work  elements  cannot  be  fixed 
price,  incentive  fees  (including  award 
fees)  tied  to  objective  measures  should 
be  used  to  the  maximimi  extent 
appropriate. 

(3)  When  work  elements  cannot  be 
fixed  price  and  award  fees  are 
employed,  they  should  be  tied  to  either 
objective  or  subjective  measures.  Each 
measure  should,  to  the  maximum  extent 
appropriate,  be  directly  tied  to  a  specific 
portion  of  the  fee  pool. 

(c)  Fee  objectives  and  amounts  are  to 
be  determined  for  each  contract. 
Standard  fees  or  across-the-board  fee 
agreements  will  not  be  used  or  made. 
Due  to  the  nature  of  funding 
management  and  operating  contracts,  it 
is  anticipated  that  fee  shall  be 
established  in  accordance  with  the 
annual  funding  cycle;  however,  with  the 
prior  approval  of  the  Procurement 
Executive,  or  designee,  a  longer  period 
may  be  used  where  necessary  to 
incentivize  performance  objectives  that 
span  funding  cycles  or  to  optimize  cost 
reduction  efforts. 

(d)  Annual  fee  amounts  shall  be 
established  in  accordance  with  this 
subsection.  Annual  amounts  shall  not 
exceed  maximum  amounts  derived  from 
the  appropriate  fee  schedule  (and 
Classification  Factor,  if  applicable) 
unless  approved  in  advance  by  the 
Procurement  Executive,  or  designee.  In 
no  event  shall  any  fee  exceed  statutory 
limits  imposed  by  41  U.S.C.  254(b). 

(e)(1)  Contracting  Officers  shall 
include  negative  fee  incentives  in 
contracts  when  appropriate.  A  negative 
fee  incentive  is  one  in  which  the 
contractor  will  not  be  paid  the  full  target 
fee  amount  when  the  actual 
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performance  level  falls  below  the  target 
level  established  in  the  contract. 

(2)  Negative  fee  incentives  may  only 
be  used  when: 

(i)  A  target  level  of  performance  can 
be  established,  which  the  contractor  can 
reasonably  be  expected  to  reach: 

(ii)  The  value  of  the  negative 
incentive  is  commensurate  with  the 
lower  level  of  performance  and  any 
additional  administrative  costs; 

(iii)  Factors  likely  to  prevent 
attainment  of  the  target  level  of 
performance  are  clearly  within  the 
control  of  the  contractor;  and 

(iv)  The  contract  indicates  clearly  a 
level  below  which  performance  is  not 
acceptable. 

(f)  Prior  to  the  issuance  of  a 
competitive  solicitation  or  the  mitiation 
of  negotiations  for  an  extension  of  an 
existing  contract,  the  HCA  shall 
coordinate  the  maximum  available  fee, 
as  allowed  by  48  CFR  970.1504-1-1. 
and  the  fee  amount  targeted  for 
negotiation,  if  less,  with  the 
Procurement  Executive,  or  designee 
Solicitations  shall  identify  maximum 
available  fee  under  the  contract  and  may 
invite  offerors  to  propose  fee  less  than 
the  maximum  available. 

(g)  When  a  contract  subject  to  this 
subsection  requires  a  contractor  to  use 
its  own  facilities  or  equipment,  or  other 
resources  to  make  its  own  cost 
investment  for  contract  performance, 
{e.g..  when  there  is  no  letter-of-credit 
financing)  consideration  may  be  given, 
subject  to  approval  by  the  Procurement 
Executive,  or  designee,  to  increasing  the 
total  available  fee  amount  above  that 
otherwise  provided  by  this  subsection. 

(h)  Multiple  fee  arrangements  should 
be  used  in  accordance  with  48  CFT? 
970.1504-1-4. 

970.1504-1-3    Special  considerations: 
laboratory  managenient  and  operation. 

(a)  For  the  management  and  operation 
of  a  laboratorv',  the  contracting  officer 
shall  consider  whether  anv  fee  is 
appropriate  Considerations  should 
include: 

(1)  The  nature  and  extent  of  financial 
or  other  liability  or  risk  assumed  or  to 
be  assumed  under  the  contract; 

(2)  The  proportion  of  retained 
earnings  (as  established  under  generallv 
accepted  accounting  methods)  that  are 
utilized  to  fund  the  performance  of 
work  related  to  the  DOE  contracted 
effort; 

(3)  Facilities  capital  or  capital 
equipment  acquisition  plans; 

(4)  Other  funding  needs,  to  include 
contingency  funding,  working  capital 
funding,  and  provision  for  funding 
unreimbursed  costs  deemed  ordinary 
and  necessar\'; 


(5)  The  utility  of  fee  as  a  performance 
incentive;  and 

(6)  The  need  for  fee  to  attract  qualified 
contractors,  organizations,  and 
institutions. 

(b)  In  the  event  fee  is  considered 
appropriate,  the  contracting  officer  shall 
determine  the  amount  of  fee  in 
accordance  with  this  subsection. 

( 1 )  t^osts  incurred  in  the  operation  of 
a  laboratory  that  are  allowable  and 
allocable  under  the  cost  principles  (i.e., 
commercial  using  48  CFR  31.2, 
nonprofit  using  OMB  Circular  A-122,  or 
university-affiliated  using  OMB  Circular 
A-21),  regulations  (including  48  CFR 
970.31).  or  statutes  applicable  to  the 
operating  contractor  should  be  classified 
as  direct  or  indirect  (overhead  or  G&A) 
charges  to  the  contract  and  not  included 
as  proposed  fee.  Exceptions  must  be 
approved  by  the  Procurement  Executive, 
or  designee. 

(2)  Except  as  specified  in  48  CFR 
970.1504-l-3(c)(3),  the  maximum  total 
amount  of  fee  shall  be  calculated  in 
accordance  with  48  CFR  970.1504-1-5 
or  48  CFR  970.1504-1-9.  as  appropriate. 
The  total  amount  of  fee  under  any 
laborator\'  management  and  operating 
contract  or  other  designated  contract 
shall  not  exceed,  and  may  be 
significantly  less  than,  the  result  of  that 
calculation.  In  determining  the  total 
amount  of  fee,  the  contracting  officer 
shall  consider  the  evaluation  of  the 
factors  in  paragraph  (a)  of  this 
subsection  as  well  as  any  benefits  the 
laboratory  operator  will  receive  due  to 
its  tax  status. 

(c)  In  the  event  fee  is  considered 
appropriate,  the  contracting  officer  shall 
establish  the  type  of  fee  arrangement  in 
accordance  with  this  subsection. 

( 1 )  The  amount  of  fee  may  be 
established  as  total  available  fee  with  a 
base  fee  portion  and  a  performance  fee 
portion  Base  fee,  if  any,  shall  be  an 
amount  in  rei^ognition  of  the  risk  of 
financial  liability  assumed  by  the 
contractor  and  shall  not  exceed  the  cost 
risk  associated  with  those  liabilities  or 
the  amount  calculated  in  accordance 
with  48  CFR  970.1504-1-5.  whichever 
is  less.  The  total  available  fee.  excepting 
any  base  fee.  shall  normally  be 
associated  with  performance  at  or  above 
the  target  level  of  performance  as 
defined  by  the  contract.  If  performance 
in  either  of  the  two  general  work 
categories  appropriate  for  laboratories 
(science/technology  and  support)  is 
rated  at  less  than  the  target  level  of 
performance,  the  total  amount  of  the 
available  fee  shall  be  subject  to 
downward  adjustment.  Such  downward 
adjustment  shall  be  subject  to  the  terms 
of  the  clause  at  48  CFR  970.5215-3. 


Conditional  Payment  of  Fee.  Profit,  or 
Incentives,  if  contained  in  the  contract. 

(2)  The  amount  of  fee  may  be 
established  as  a  fixed  fee  in  recognition 
of  the  risk  of  financial  liability  to  be 
assumed  by  the  contractor,  with  such 
fixed  fee  amount  not  exceeding  the  cost 
risk  associated  with  the  liabilities 
assumed  or  the  amount  of  fee  calculated 
in  accordance  with  48  CFR  970.1504-1- 
5,  whichever  is  less. 

(3)  If  the  fixed  fee  or  total  available  fee 
exceeds  75%  of  the  fee  that  would  be 
calculated  per  48  CFR  970.1504-1-5  or 
48  CFR  970.1504-1-9;  or  if  a  fee 
arrangement  other  than  one  of  those  set 
forth  in  paragraphs  (c)  (1)  or  (2)  of  this 
subsection  is  considered  appropriate, 
the  approval  of  the  Procurement 
Executive,  or  designee,  shall  be  obtained 
prior  to  its  use. 

(4)  Fee.  if  any.  as  well  as  the  type  of 
fee  arrangement,  will  normally  be 
established  for  the  life  of  the  contract. 
It  will  be  established  at  time  of  award, 
as  part  of  the  extend/compete  decision, 
at  the  time  of  option  exercise,  or  at  such 
other  time  as  the  parties  can  mutually 
reach  agreement,  e.g.,  negotiations.  Such 
agreement  shall  require  the  approval  of 
the  Procurement  Executive,  or  designee. 

(5)  Fee  established  for  longer  than  one 
year  shall  be  subject  to  adjustment  in 
the  event  of  a  significant  change  (greater 
than  ■t-/-10%  or  a  lessor  amount  if 
appropriate)  to  the  budget  or  work 
scope. 

(6)  Retained  earnings  (reserves)  shall 
be  identified  and  a  plan  for  their  use 
and  disposition  developed. 

(7)  The  use  of  retained  earnings  as  a 
result  of  performance  of  laboratory 
management  and  operation  may  be 
restricted  if  the  operator  is  an 
educational  institution. 

970. 1 504-1  -4    Types  of  contracts  and  fee 
arrangements. 

(a)  Contract  types  and  fee 
arrangements  suitable  for  management 
and  operating  contracts  may  include 
cost,  cost-plus-fixed-fee,  cost-plus- 
award-fee,  cost-plus-incentive-fee, 
fixed-price  incentive,  firm-fixed-price  or 
any  combination  thereof  (see  48  CFR 
\6A).  In  accordance  with  48  CFR 
970,1504-l-2{b)(l),  the  fee  arrangement 
chosen  for  each  work  element  should 
reflect  the  financial  risk  for  project 
failure  that  contractors  are  willing  to 
accept.  Contracting  officials  shall 
structure  each  contract  and  the  elements 
of  the  work  in  such  a  manner  that  the 
risk  is  manageable  and.  therefore, 
assumable  by  the  contractor. 

(b)  Consistent  with  the  concept  of  a 
performance-based  management 
contract,  those  contract  types  which 
incentivize  performance  and  cost 
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control  are  preferred  over  a  cost-plus- 
fixed-fee  arrangement.  Accordingly,  a 
cost-plus-fixed-fee  contract  in  instances 
otJier  than  those  set  forth  in  48  CFR 
970.15G4-l-3(c){2)  may  only  be  used 
when  approved  in  advance  by  the 
Procurement  Executive,  or  designee. 

(c)  A  cost-plus-award-fee  contract  is 
generally  the  appropriate  contract  type 
for  a  management  and  operating 
contract. 

(1)  Where  work  cannot  be  adequately 
defined  to  the  point  that  a  fixed  price 
contract  is  acceptable,  the  attainment  of 
acquisition  objectives  generally  will  be 
enhanced  by  using  a  cost-plus-award-fee 
contract  or  other  incentive  fee 
arrangement  to  effectively  motivate  the 
contractor  to  superior  performance  and 
to  provide  the  Department  with 
flexibility  to  evaluate  actual 
performance  and  the  conditions  under 
which  it  was  achieved. 

(2)  The  construct  of  fee  for  a  cost- 
plus-award-fee  management  and 
operating  contract  is  that  total  available 
fee  will  equal  a  base  fee  amount  and  a 
performance  fee  amount.  The  total 
available  fee  amoimt  including  the 
performance  fee  amoimt  the  contractor 
may  earn,  in  whole  or  in  part  during 
performance,  shall  be  established 
annually  (or  as  otherwise  agreed  to  by 
the  parties  and  approved  by  the 
Procurement  Executive,  or  designee),  in 
an  amount  sufficient  to  motivate 
performance  excellence. 

(3)  However,  consistent  with  concepts 
of  performance-based  contracting,  it  is 
Departmental  policy  to  place  fee  at  risk 
based  on  performance.  Accordingly,^ 
base  fee  amount  will  be  available  only 
when  approved  in  advance  by  the 
Procurement  Executive,  or  designee, 
except  as  permitted  in  48  CFR 
970.1504-l-3(c)(l).  Any  base  fee 
amount  shall  be  fitXed,  expressed  as  a 
percent  of  the  total  available  fee  at 
inception  of  the  contract,  and  shall  not 
exceed  that  percent  during  the  life  of  the 
contract. 

(4)  The  performance  fee  amoimt  may 
consist  of  an  objective  fee  component 
and  a  subjective  fee  component. 
Objective  performance  measures,  when 
appropriately  applied,  provide  greater 
incentives  for  superior  performance 
than  do  subjective  performance 
measures  and  should  ,be  used  to  the 
maximum  extent  appropriate. 
Subjective  measures  should  be  used 
when  it  is  not  feasible  to  devise  effective 
predetermined  objective  measures 
applicable  to  cost,  technical 
performance,  or  schedule  for  particular 
work  elements. 

(d)  Consistent  with  performance- 
based  contracting  concepts, 
performance  objectives  and  measures 


related  to  performance  fee  should  be  as 
clearly  defined  as  possible  and,  where 
feasible,  expressed  in  terms  of  desired 
performance  results  or  outcomes. 
Specific  measures  for  determining 
performance  achievement  should  be 
used.  The  contract  should  identify  the 
amount  and  allocation  of  fee  to  each 
performance  result  or  outcome. 

(e)  Because  the  nature  and  complexity 
of  the  work  performed  under  a 
management  and  operating  contract  may 
be  varied,  opportunities  may  exist  to 
utilize  multiple  contract  types  and  fee 
arrangements.  Consistent  with 
paragraph  (a)  of  this  subsection  and  48 
CFR  16,1,  the  contracting  officer  should 
apply  that  contract  type  or  fee 
arrangement  most  appropriate  to  the 
work  component.  However,  multiple 
contract  types  or  fee  arrangements: 

(1)  Must  conform  to  the  requirements 
of  48  CFR  part  915  and  48  CFR  parts  15 
and  16,  and 

(2)  Where  appropriate  to  the  type, 
must  be  supported  by: 

(i)  Negotiated  costs  subject  to  the 
requirements  of  the  Truth  in 
Negotiations  Act, 

(ii)  A  pre-negotiation  memorandum, 
and 

(iii)  A  plan  describing  how  each 
contract  type  or  fee  arrangement  will  be 
administered. 

(f)  Cost  reduction  incentives  are 
addressed  in  the  clause  at  48  CFR 
970,5215-4.  Cost  Reduction.  This  clause 
provides  for  incentives  for  quantifiable 
cost  reductions  associated  with 
contractor  proposed  changes  to  a  design, 
process,  or  method  that  has  an 
established  cost,  technical,  and 
schedule  baseline,  is  defined,  and  is 
subject  to  a  formal  control  procedure. 
The  clause  is  to  be  included  in 
management  and  operating  contracts  as 
appropriate.  Proposed  changes  must  be: 
Initiated  by  the  contractor,  innovative, 
applied  to  a  specific  project  or  program, 
and  not  otherwise  included  in  an 
incentive  under  the  contract.  Such  cost 
reduction  incentives  do  not  constitute 
fee  and  are  not  subject  to  statutory*  or 
regulatory  fee  limitations;  however,  they 
are  subject  to  all  appropriate 
requirements  set  forth  in  this  subpart. 

(g)  Operations  and  field  offices  shall 
take  the  lead  in  developing  and 
implementing  the  most  appropriate 
pricing  arrangement  or  cost  reduction 
incentive  for  the  requirements.  Pricing 
arrangements  which  provide  incentives 
for  performance  and  cost  control  are 
preferred  over  those  that  do  not.  The 
operations  and  field  offices  are  to  ensure 
that  the  necessary  resources  and 
infrastructure  exist  within  both  the 
contractor's  and  goverrunent's 
organizations  to  prepare,  evaluate,  and 


administer  the  pricing  arrangement  or 
cost  reduction  incentive  prior  to  its 
implementation. 

970.1504-1-5    General  considerations  and 
techniques  for  determining  fixed  fees. 

(a)  The  Department's  fee  policy 
recognizes  that  fee  is  remuneration  to 
contractors  for  the  entrepreneurial 
function  of  organizing  and  managing 
resources,  the  use  of  their  resources 
(including  capital  resources),  and,  as 
appropriate,  their  assumption  of  the  risk 
that  some  incurred  costs  (operating  and 
capital)  may  not  be  reimbursed, 

(b)  Use  oi  a  purely  cost-based 
structured  approach  for  determining  fee 
objectives  and  amounts  for  DOE 
management  and  operating  contracts  is 
inappropriate  considering  the  limited 
level  of  contractor  cost,  capital  goods, 
and  operating  capital  outlays  for 
performance  of  such  contracts.  Instead 
of  being  solely  cost-based,  the  desirable 
approach  calls  for  a  structure  that 
allows  evaluation  of  the  following  eight 
significant  factors,  as  outlined  in  order 
of  importance,  and  the  assigiunent  of 
appropriate  fee  values  (subject  to  the 
limitations  on  fixed  fee  in  48  CFR 
970.1504-1-6): 

(1)  The  presence  or  absence  of 
financial  risk,  including  the  type  and 
terms  of  the  contract; 

(2)  The  relative  difficulty  of  work, 
including  specific  performance 
objectives,  environment,  safety  and 
health  concerns,  and  the  technical  and 
administrative  knowledge,  and  skill 
necessary  for  work  accomplishment  and 
experience; 

(3)  Management  risk  relating  to 
performance,  including: 

(i)  Composite  risk  and  complexity  of 
principal  work  tasks  required  to  do  the 
job; 

(ii)  Labor  intensity  of  the  job; 

(iii)  Special  control  problems;  and 

(iv)  Advance  planning,  forecasting 
and  other  such  requirements; 

(4)  Degree  and  amount  of  contract 
work  required  to  be  performed  by  and 
with  the  contractor's  own  resources,  as 
compared  to  the  nature  and  degree  of 
subcontracting  and  the  relative 
complexity  of  subcontracted  efforts, 
subcontractor  management  and 
integration; 

(5)  Size  and  operation  (number  of 
locations,  plants,  differing  operations, 
etc.); 

(6)  Influence  of  alternative  investment 
opportunities  available  to  the  contractor 
(i.e.,  the  extent  to  which  undertaking  a 
task  for  the  Government  displaces  a 
contractor's  opportunity  to  make  a  profit 
with  the  same  staff  and  equipment  in 
some  other  field  of  activity); 

(7)  Benefits  which  may  accrue  to  the 
contractor  from  gaining  experience  and 
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laiovvledge  of  how  to  do  sompthiiig, 
from  establishing  or  enhanc:ini;  a 
reputation,  or  from  having  the 
opportunity  to  hold  or  expand  a  staff 
whose  loyalties  are  primarily  to  the 
contractor:  and 

(8)  Other  special  considerations, 
including  support  of  Government 
programs  suc:h  as  those  relating  to  small 
and  minority  business  suhcontr.ii  ting. 
energy  conservation,  etc 

(c)  The  total  fee  objective  for  a 
particular  annual  fixed  fee  negotiation  is 


established  by  evaluating  the  factors  in 
this  subsection,  assigning  fee  values  to 
them,  and  totaling  the  resulting  amounts 
(subject  to  limitations  on  total  fixed  fee 
ui  4H  CFR  970  1504-1-6). 

970.1504-1-6    Calculating  fixed  fee. 

la)  In  rt'cognition  of  the  complexities 
ot  the  fee  determination  process,  and  to 
assist  in  promoting  a  reasonable  degree 
of  consistency  and  uniformity  in  its 
application,  the  following  fee  schedules 
set  forth  the  maximum  amounts  of  fee 
that  contracting  activities  are  allowed  to 

PRODUCTION  EFFORTS 


award  for  a  particular  fixed  fee 
transaction  calculated  annually. 

(b)  Fee  schedules  representing  the 
maximum  allowable  annual  fixed  fee 
available  under  management  and 
operating  contracts  have  been 
established  for  the  following 
management  and  operating  contract 
efforts: 

(1)  Production: 

(2)  Research  and  Development:  and 

(3)  Environmental  Management. 

(c)  The  schedules  are: 


Fee  base  (dollars) 


Fee  (dollars)        Fee  (percent)    ,   Incr  (percent) 


Up  to  $1  Million  

766 

1  000  000      

$76,580 

212.236 

333,670 

578.726 

790,962  ! 
1.161.828 
1.663,974 
2.247,076 
2  761,256 
3.229,488 
3.952,622 
4.510.562 
5.117.732 
5.647,228 
6.097,956  1 
6.097,956  1  

7.66 
7.07 
6.67 
5.79 
5.27 
4.65 
4.16 
3.t5 
3.45 
3.23 
2.64 
2.26 
1.71 
1.41 
1.22 

6.78 

3,000  000  

6,07 

5  000  000   

4.90 

10  000  000  

4.24 

15  000  000  

3.71 

25  000  000  „ 

3.35 

40  000  000   

2  92 

60  000  000  

2.57 

80  000  000  

234 

100  000  000  

1  45 

150  000  000 

1.12 

200  000.000  

0.61 

300  000  000  

0  53 

400  000  000  

0  45 

500.000  000  

Over  S500  Million 

0.45 

RESEARCH  AND  DEVELOPMENT  EFFORTS 


Fee  base  (dollars) 

Up  to  $1  Million  

1.000  000     

3  000  000   

5  000,000  

10.000  000  

15,000  000  

25,000  000  ....„ „ 

40,000  000  

60,000  000  

80  000  000  

1 00  000  000  

150  000,000  

200,000  000  

300,000.000  

400  000  000  

500  000  000    

Over  S500  Million 


Fee  (dollars)       Fee  (percent)      Incr  (percent) 


8  42 

84.238 

8.42 

7,00 

224,270 

7.48 

6.84 

361 ,020 

7.22 

6.21 

671.716 

6.72 

5.71 

957.250 

6.38 

4.85 

1  441.892 

5.77 

4.22 

2.075,318 

5.19 

369 

2.813.768 

4.69 

3.27 

3,467.980 

4.33 

2.69 

4.006,228 

4.01 

1,69 

4.850,796 

3.23 

1  14 

5.420.770 

2.71 

0.66 

6.083.734 

2.03 

0,58 

6,667,930 

1.67 

0.50 

7  172,264 
7  172.264 

1.43 

0.50 

ENVIRONMENTAL  MANAGEMENT  EFFORTS 


Fee  base  (dollars) 

Up  to  Si  Million 

$1  000  000  „ 

3.000  000  

5  000.000  

1 0  000  000  

1 5  000  000  

25.000  000  

40  000  000  

60  000  000  

80.000.000  


Fee  (dollars)   Fee  (percent)   Incr  (percent) 


7,33 

73,298 

7.33 

6.49 

203,120 

6.77 

5.95 

322.118 

6.44 

5.40 

592.348 

5.92 

4.83 

833.654 

5.56 

4.03 

1.236.340 

4.95 

344 

1 ,752.960 

4.38 

3.29 

2.411.890 

4.02 

3.10 

3,032,844 

3.79 

2.49 
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ENVIRONMENTAL  MANAGEMENT  EFFORTS— Continued 


Fee  base  (dollars) 

100,000,000  

150,000,000  

200,000,000  

300,000,000  

400,000,000  

500,000,000  

750,000,000  

1,000,000,000  

Over  $1.0  billion 


Fee  (dollars)        Fee  (percent)       Incr.  (percent) 


3,530,679 

3.53 

4,479.366 

2.99 

5,219,924 

2.61 

6,337,250 

2.11 

7,219,046 

1.80 

7,972,396 

1.59 

9,423,463 

1.26 

10,786,788 

1.08 

10,786.788 

1  90 
1  48 
1,12 
0.88 
0  75 
0.58 
0.55 


0.55 


970.1504-1-7    Fee  Base. 

(a)  The  fee  base  is  an  estimate  of 
necessary  allowable  costs,  with  some 
exclusions.  It  is  used  in  the  fee 
schedules  to  determine  the  maximiun 
annual  fee  for  a  fixed  fee  contract.  That 
portion  of  the  fee  base  that  represents 
the  cost  of  the  Production,  Research  and 
Development,  or  Environmental 
Management  work  to  be  performed, 
shall  be  exclusive  of  the  cost  of  source 
and  special  nuclear  materials;  estimated 
costs  of  land,  buildings  and  facilities 
whether  to  be  leased,  purchased  or 
constructed;  depreciation  of 
Government  facilities;  and  any  estimate 
of  effort  for  which  a  separate  fee  is  to 
be  negotiated. 

(b)  Such  portion  of  the  fee  base,  in 
addition  to  the  adjustments  in 
paragraph  (a)  of  this  subsection,  shall 
exclude: 

(1)  Any  part  of  the  estimated  cost  of 
capital  equipment  (other  than  special 
equipment)  which  the  contractor 
procures  by  subcontract  or  other  similar 
costs  which  is  of  such  magnitude  or 
nature  as  to  distort  the  technical  and 
management  effort  actually  required  of 
the  contractor; 

(2)  At  least  20%  of  the  estimated  cost 
or  price  of  subcontracts  and  other  major 
contractor  procurements; 

(3)  Up  to  100%  of  the  estimated  cost 
or  price  of  subcontracts  and  other  major 
contractor  procurements  if  they  are  of  a 
magnitude  or  nature  as  to  distort  the 
technical  and  management  effort 
actually  required  of  the  contractor; 

(4)  Special  equipment  as  defined  in 
48  CFR  970.1504-1-8; 

(5)  Estimated  cost  of  Government- 
furnished  property,  services  and 
equipment; 

(6)  All  estimates  of  costs  not  directly 
inciured  by  or  reimbursed  to  the 
operating  contractor; 

(7)  Estimates  of  home  office  or 
corporate  general  and  administrative 
expenses  that  shall  be  reimbursed 
through  the  contract; 

(8)  Estimates  of  any  independent 
research  and  development  cost  or  bid 
and  proposal  expenses  that  may  be 
approved  under  the  contract; 


(9)  Any  cost  of  work  funded  with 
uncosted  balances  previously  included 
in  a  fee  base  of  this  or  any  other  contract 
performed  by  the  contractor: 

(10)  Cost  of  rework  attributable  to  the 
contractor;  and 

(11)  State  taxes. 

(c)  In  calculating  the  annual  fee 
amounts  associated  with  the 
Production,  Research  and  Development, 
or  Environmental  Management  work  to 
be  performed,  the  fee  base  is  to  be 
allocated  to  the  category  reflecting  the 
work  to  be  performed  and  the 
appropriate  fee  schedule  utilized. 

id)  The  portion  of  the  fee  base 
associated  with  the  Production, 
Research  and  Development,  or 
Environmental  Management  work  to  be 
performed  and  the  associated  schedules 
in  this  part  are  not  intended  to  reflect 
the  portion  of  the  fee  base  or  related 
compensation  for  unusual  architect- 
engineer,  construction  services,  or 
special  equipment  provided  by  the 
management  and  operating  contractor. 
Architect-engineer  and  construction 
services  are  normally  covered  by  special 
agreements  based  on  the  policies 
applying  to  architect-engineer  or 
construction  contracts.  Fees  paid  for 
such  services  shall  be  calculated  using 
the  provisions  of  48  CFR  91504-1-5 
relating  to  architect-engineer  or 
construction  fees  and  shall  be  in 
addition  to  the  operating  fees  calculated 
for  the  Production,  Research  and 
Development,  or  Environmental 
Management  work  to  be  performed. 
Special  equipment  purchases  shall  be 
addressed  in  accordance  with  the 
provisions  of  48  CFR  970.1504-1-8 
relating  to  special  equipment. 

(e)  No  schedule  set  forth  in  48  CFR 
915.404-4-71-5  or  48  CFR  970.1504-1- 
6  shall  be  used  more  than  once  in  the 
determination  of  the  fee  amount  for  an 
cuinual  period,  unless  prior  approval  of 
the  Procurement  Executive,  or  designee, 
is  obtained. 

970.1504-1-8    Special  equipment 
purchases. 

(a)  Special  equipment  is  sometimes 
procured  in  conjunction  with 


management  and  operating  contracts. 
When  a  contractor  procures  special 
equipment,  the  DOE  negotiating  official 
shall  determine  separate  fees  for  the 
equipment  which  shall  not  exceed  the 
maximum  fee  allowable  as  established 
using  the  schedule  in  48  CFR  915.404- 
4-71-5(h). 

(b)  In  determining  appropriate  fees, 
factors  such  as  complexity  of 
equipment,  ratio  of  procurement 
transactions  to  volume  of  equipment  to 
be  purchased  and  completeness  of 
services  should  be  considered.  Where 
possible,  the  reasonableness  of  the  fees 
should  be  checked  by  their  relationship 
to  actual  costs  of  comparable 
procurement  services. 

(c)  For  purposes  of  this  subsection, 
special  equipment  is  equipment  for 
which  the  purchase  price  is  of  such  a 
magnitude  compared  to  the  cost  of 
installation  as  to  distort  the  amount  of 
technical  direction  and  management 
effort  required  of  the  contractor.  Special 
equipment  is  of  a  nature  that  requires 
less  management  attention.  When  a 
contractor  procures  special  equipment, 
the  DOE  negotiating  official  shall 
determine  separate  fees  for  the 
equipment  using  the  schedule  in  48  CFR 
915.404-4-71-5(h).  The  determination 
of  specific  items  of  equipment  in  this 
category  requires  application  of 
judgment  and  careful  study  of  the 
circumstances  involved  in  each  project. 
This  category  of  equipment  would 
generally  include: 

(1)  Major  items  of  prefabricated 
process  or  research  equipment:  and 

(2)  Major  items  of  preassembled 
equipment  such  as  packaged  boilers, 
generators,  machine  tools,  and  large 
electrical  equipment.  In  some  cases,  it 
would  also  include  special  apparatus  or 
devices  such  as  reactor  vessels  and 
reactor  charging  machines. 

970.1504-1-9    Special  considerations: 
Cost-plus-award-fee. 

(a)  When  a  management  and  operating 
contract  is  to  be  awarded  on  a  cost-plus- 
award-fee  basis,  several  special 
considerations  are  appropriate. 
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fb)  A\\  annual  performance  incentives 
identified  under  these  contracts  are 
funded  from  the  annual  total  available 
fee,  which  consists  of  a  base  fee  amount 
(which  may  be  zero)  and  a  performance 
fee  amount  (which  typically  will  consist 
of  an  incentive  fee  component  for 
objective  performance  requirements,  an 
award  fee  component  for  subjective 
performance  reauirements.  or  both). 

(c)  The  annual  total  available  fee  for 
the  contract  shall  equal  the  product  of 
the  fee(s)  that  would  have  been 
calculated  for  an  annual  fixed  fee 
contract  and  the  classification  factor(s) 
most  appropriate  for  the  facility/task.  If 
more  than  one  fee  schedule  is 
applicable  to  the  contract,  the  annual 
total  available  fee  shall  be  the  sum  of 
the  available  fees  derived 
proportionately  from  each  fee  schedule; 
consideration  of  significant  factors 
applicable  to  each  fee  schedule;  and 
application  of  a  Classification  Factor(s) 
most  appropriate  for  the  work. 

(d)  Classification  Factors  applied  to 
each  Facility/Task  Categorv'  are: 


Facility/task  category 

Classifica- 
tion factor 

A                   

30 

B  „ 

C     ..„ 

D      

25 

20 

1  25 

(e)  The  contracting  officer  shall  select 
the  Facility /Task  Categon,'  after 
considering  the  following: 

(1)  Facility  Task  Category-  A.  The 
main  focus  of  effort  performed  is  related 
to: 

(i)  The  manufacture,  assemblv, 
retrieval,  disassembly,  or  disposal  of 
nuclear  weapons  with  explosive 
potential; 

(ii)  The  physical  cleanup,  processing, 
handling,  or  storage  of  nuclear 
radioactive  or  toxic  chemicals  with 
consideration  given  to  the  degree  the 
nature  of  the  work  advances  state  of  the 
art  technologies  in  cleanup,  processing 
or  storage  operations  and /or  the 
inherent  difficulty  or  risk  of  the  work  is 
significantly  demanding  when 
compared  to  similar  industrial/DOE 
settings  {i.e..  nuclear  energy  processing, 
industrial  environmental  cleanup); 

(iii)  Construction  of  facilities  such  as 
nuclear  reactors,  atomic  particle 
accelerators,  or  complex  laboratories  or 
industrial  units  especially  designed  for 
handling  radioactive  materials; 

(iv)  Research  and  development 
directly  supporting  paragraphs  (e)(l)(i). 
(ii),  or  (iii)  of  this  subsection  and  not 
conducted  in  a  laboraton,',  or 

(v)  As  designated  by  the  Procurement 
Executive,  or  designee.  (Classification 
factor  3.0) 


(2)  Facility/Task  Categorv'  B  The 
main  focus  of  eJort  performed  is  related 
to: 

(i)  The  safeguarding  and  maintenance 
of  nuclear  weapons  or  nuclear  material: 

(ii)  The  manufacture  or  assembly  of 
nuclear  components; 

(iii)  The  physical  cleanup,  processing, 
handling,  or  storage  of  nuclear 
radioactive  or  toxic  chemicals,  or  other 
substances  which  pose  a  significant 
threat  to  the  envircmment  or  the  health 
and  safety  of  workers  or  the  public,  if 
the  nature  of  the  work  uses  state  of  the 
art  technologies  or  applications  in  such 
operations  and/or  the  inherent  difficulty 
or  risk  of  the  work  is  more  demanding 
than  that  found  in  similar  industrial/ 
DOE  settings  {i.e.,  nuclear  energv'. 
chemical  or  petroleum  processing, 
industrial  environmental  cleanup): 

(iv)  The  detailed  planning  necessary 
for  the  assembly/disassembly  of  nuclear 
weapons/components: 

(v)  C^onstruction  of  facilities  involving 
operations  requiring  a  high  degree  of 
design  layout  or  process  control: 

(vi)  Research  and  development 
directly  supporting  paragraphs  (e)(2)(i). 
(ii),  (iii),  (iv)  or  (v)  of  this  subsection 
and  not  conducted  in  a  laboratorv-;  or 

(vii)  As  designated  by  the 
Procurement  Executive,  or  designee. 
(Classification  factor  2.5) 

(3)  Facility/Task  Category  C.  The 
main  focus  of  effort  performed  is  related 
to: 

(i)  The  physical  cleanup,  processing, 
or  storage  of  nuclear  radioactive  or  toxic 
chemicals  if  the  nature  of  the  work  uses 
routine  technologies  in  cleanup, 
processing  or  storage  operations  and/or 
the  inherent  difficulty  or  risk  of  the 
work  is  similar  to  that  found  in  similar 
industrial/DOE  settings  {i.e..  nuclear 
energy,  chemical  processing,  industrial 
environmental  cleanup); 

(ii)  Plant  and  facility  maintenance: 

(iii)  Plant  and  facility  security  (other 
than  the  safeguarding  of  nuclear 
weapons  and  material); 

(iv)  Construction  of  facilities 
involving  operations  requiring  normal 
processes  and  operations:  general  or 
administrative  service  buildings:  or 
routine  infrastructure  requirements: 

(v)  Research  and  development 
directly  supporting  paragraphs  (e)(3)(i), 
(ii).  (iii)  or  (iv)  of  this  subsection  and 
not  conducted  in  a  laboratorv':  or 

(vi)  As  designated  by  the  Procurement 
Executive,  or  designee.  (Classification 
factor  2.0) 

(4)  Facility/Task  Category  D,  The 
main  focus  of  the  effort  performed  is 
research  and  development  conducted  at 
d  laboratory.  (Classification  factor  1.25) 

(f)  Where  the  Procurement  Executive, 
or  designee,  has  approved  a  base  fee.  the 


Classification  Factors  shall  be  reduced, 
as  approved  by  the  Procurement 
Executive,  or  designee. 

(g)  Any  risks  which  are  indemnified 
by  the  Government  (for  example,  by  the 
Price-Anderson  Act)  will  not  be 
considered  as  risk  to  the  contractor. 

(h)  All  management  and  operating 
contracts  awarded  on  a  cost-plus-award- 
fee  basis  shall  set  forth  in  the  contract, 
or  the  Performance  Evaluation  and 
Measurement  Plan(s)  required  by  the 
contract  clause  at  48  CFR  970.5215-1. 
Total  Available  Fee:  Base  Fee  Amount 
and  Performance  Fee  Amount,  a  site 
specific  method  of  rating  the 
contractor's  performance  of  the  contract 
requirements  and  a  method  of  fee 
determination  tied  to  the  method  of 
rating. 

(i)  Prior  approval  of  the  Procurement 
Executive,  or  designee,  is  required  for 
an  annual  total  available  fee  amount 
exceeding  the  guidelines  in  paragraph 
(c)  of  this  subsection, 

(j)  DOE  Operations/Field  Office 
Managers  must  ensure  that  all  important 
areas  of  contract  performance  are 
specified  in  the  contract  or  Performance 
Evaluation  and  Measurement  Plan(s). 
even  if  such  areas  are  not  assigned 
specific  weights  or  percentages  of 
available  fee. 

970.1504-1-10    Special  considerations: 
Fee  limitations. 

In  situations  where  the  objective 
performance  incentives  are  of  unusual 
difficulty  or  where  the  successful 
completion  of  the  performance 
incentives  would  provide  extraordinary 
value  to  the  Government,  fees  in  excess 
of  those  allowed  under  48  CFR 
970,1504-1-5  and  48  CFR  970,1504-1- 
9  may  be  allowed  with  the  approval  of 
the  Procurement  Executive,  or  designee. 
Requests  to  allow  fees  in  excess  of  those 
provided  under  other  provisions  of  this 
fee  policy  must  be  accompanied  by  a 
written  justification  with  detailed 
supporting  rationale  as  to  how  the 
specific  circumstances  satisfy  the  two 
criteria  listed  in  this  subsection. 

970.1504-1-11     Documentation. 

The  contracting  officer  shall  tailor  the 
documentation  of  the  determination  of 
fee  prenegotiation  objective  based  on  48 
CFR  15.406-1.  Prenegotiation 
objectives,  and  the  determination  of  the 
negotiated  fee  in  accordance  with  48 
CFR  15.406-3.  Documenting  the 
negotiation.  The  contracting  officer  shall 
include  as  part  of  the  documentation: 
the  rationale  for  the  allocation  of  cost 
and  the  assignment  of  Facility /Task 
Categories;  a  discussion  of  the 
calculations  described  in  48  CFR 
970.1504-1-5;  and  discussion  of  any 


other  relevant  provision  of  this 
subsection. 

970.1504-2    Price  negotiation. 

(a)  Management  and  operating 
contract  prices  (fee)  and  DOE 
obligations  to  support  contract 
performance  shall  be  governed  by: 

(1)  The  level  of  activity  authorized 
and  the  amount  of  funds  appropriated 
for  DOE  approved  programs  by  specific 
program  legislation; 

(2)  Congressional  budget  and 
reporting  limitations; 

(3)  The  amount  of  funds  apportioned 
to  DOE; 

(4)  The  amount  of  obligational 
authority  allotted  to  program  officials 
and  Approved  Funding  Program 
limitations;  and 

(5)  The  amount  of  funds  actually 
available  to  the  DOE  operating  activity 
as  determined  in  accordance  with 
applicable  financial  regulations  and 
directives. 

(b)  Funds  shall  be  obligated  and  made 
available  by  contract  provision  or 
modification  after  the  funds  become 
available  for  obligation  for  payment  to 
support  performance  of  DOE  approved 
projects,  tasks,  work  authorizations,  or 
services. 

(c)  Contractor  expenditures  shaU  be 
limited  to  the  overall  amount  of  funds 
available  and  obligated  on  the  contract. 
As  prescribed  at  48  CFR  970.3270(b), 
the  clause  at  48  CFR  970.5232-4, 
Obligation  of  Funds,  is  used  for  this 
purpose. 

970.1504-3    Documentation. 

970.1 504-3-1     Cost  or  pricing  data. 

(a)  The  certification  requirements  of 
48  CFR  15.406-2  are  not  applied  to  DOE 
cost-reimbursement  management  and 
operating  contracts. 

(b)  The  contracting  officer  shall 
ensure  that  management  and  operating 
contractors  and  their  subcontractors 
obtain  cost  or  pricing  data  prior  to  the 
award  of  a  negotiated  subcontract  or 
modification  of  a  subcontract  in 
accordance  with  48  CFR  15.406-2,  and 
incorporate  appropriate  contract 
provisions  similar  to  those  set  forth  at 
48  CFR  52.215-10  and  48  CFR  52.215- 
1 1  that  provide  for  the  reduction  of  a 
negotiated  subcontract  price  by  any 
significant  amoimt  that  the  subcontract 
price  was  increased  because  of  the 
submission  of  defective  cost  or  pricing 
data  by  a  subcontractor  at  any  tier. 

(c)  The  clauses  at  48  CFR  52.215-12 
and  48  CFR  52.215-13  shall  be  included 
in  management  and  operating  contracts. 


970.1504-4    Special  cost  or  pricing  areas. 
970.1504-4-1    Make-or-buy  plans. 

970.1504-4-2    Policy. 

(a)  Contracting  officers  shall  require 
management  and  operating  contractors 
to  develop  and  implement  make-or-buy 
plans  that  establish  a  preference  for 
providing  supplies  or  services 
(including  construction  and 
construction  management)  on  a  least- 
cost  basis,  subject  to  program  specific 
make-or-buy  criteria.  The  emphasis  of 
this  make-or-buy  structiore  is  to 
eliminate  bias  for  in-house  performance 
where  an  activity  may  be  performed  at 
less  cost  or  otherwise  more  efficiently 
through  subcontracting. 

(b)  A  work  activity,  supply  or  service 
is  provided  at  "least  cost"  when,  after 
consideration  of  a  variety  of  appropriate 
programmatic,  business,  and  financial 
factors,  it  is  concluded  that  performance 
by  either  "in-house"  resources  or  by 
contracting  out  is  likely  to  provide  the 
property  or  service  at  the  lowest  overall 
cost.  Programmatic  factors  include,  but 
are  not  limited  to,  program  specific 
make-or-buy  criteria  established  by  the 
Department  of  Energy,  the  impact  of  a 
"make"  or  a  "buy"  decision  on  mission 
accomplishment,  and  anticipated 
changes  to  the  mission  of  the  facility  or 
site.  Business  factors  pertain  to  such 
elements  as  market  conditions,  past 
experience  in  obtaining  similar  supplies 
or  services,  and  overall  operational 
efficiencies  that  might  be  available 
through  either  in-house  performance  or 
contracting  out.  Among  the  financial 
factors  that  may  be  considered  to 
determine  a  least-cost  alternative  in  a 
make-or-buy  analysis  are  both  recurring 
and  one-time  costs  attributable  to  either 
retaining  or  contracting  out  a  particular 
item,  financial  risk,  and  the  anticipated 
contract  price. 

(c)  In  developing  and  implementing 
its  make-or-buy  plan,  a  contractor  shall 
be  required  to  assess  subcontracting 
opportunities  and  implement 
subcontracting  decisions  in  accordance 
with  the  following: 

(1)  The  contractor  shall  conduct 
internal  productivity  improvement  and 
cost-reduction  programs  so  that  in- 
house  performance  options  can  be  made 
more  efficient  and  cost-effective. 

(2)  The  contractor  shall  consider 
subcontracting  opportunities  with  the 
maximiun  practicable  regard  for  open 
communications  with  potentially 
affected  employees  and  their 
representatives.  Similarly,  a  contractor 
will  conununicate  its  plans,  activities, 
cost -benefit  analyses,  and  decisions 
with  those  stakeholders  likely  to  be 
affected  by  such  decisions,  including 


representatives  of  the  community  and 
local  businesses. 

970.1504-4-3    Requirements. 

(a)  Development  of  program-specific 
make-or-buy  criteria. 

(1)  Program  specific  make-or-buy 
criteria  are  those  factors  that  reflect 
specific  mission  or  program  objectives 
(including  operational  efficiency, 
contractor  diversity,  environment,  safety 
and  health,  work  force  displacement 
and  restructuring,  and  collective 
bargaining  agreements)  and  that,  upon 
their  application  to  a  specific  work 
effort,  would  override  a  decision  based 
on  a  purely  economic  rationale.  These 
criteria  are  to  be  used  to  assess  each 
work  effort  identified  in  a  facility's  or 
site's  make-or-buy  plan  to  determine  the 
appropriateness  of  a  contractor's  make- 
or-buy  decisions. 

(2)  Heads  of  Contracting  Activities 
shall  ensure  that  program  specific  make- 
or-buy  criteria  are  developed  and 
provided  to  the  contractor  for  use  in  its 
make-or-buy  plan  administration 
activities  for  the  facility,  site,  or  specific 
program,  as  appropriate.  Although  the 
Head  of  the  Contracting  Activity'  has  the 
responsibility  for  ensuring  that  the 
program-specific  make-or-buy  criteria 
are  developed  and  provided  to  the 
contractor,  the  actual  development  of 
the  program  specific  make  or  buy 
criteria  should  be  accomplished  by  the 
appropriate  collaboration  of 
headquarters  and  field  office  program, 
technical,  and  business  specialists. 
Accordingly,  these  organizations  and 
individuals  should  be  relied  on  for  the 
development  of  the  program  specific 
make  or  buy  criteria  so  that  they 
appropriately  reflect  program 
considerations  applicable  to  the 
contractor's  make-or-buy  decisions. 

(b)  Make-or-buy  plan  property  and 
services.  Supplies  or  services  estimated 
to  cost  less  than  one  (1)  percent  of  the 
estimated  total  operating  cost  for  a  year 
or  $1  million  for  the  same  year, 
whichever  is  less,  need  not  be  included 
in  the  contractor's  make-or-buy  plan. 
However,  adjustments  may  be  made  to 
these  thresholds  where  programmatic  or 
cost  considerations  would  indicate  that 
a  particular  supply  or  service  should  be 
included  in  the  make-or-buy  plan. 

(c)  Competitive  solicitation 
requirements. 

(1)  To  the  extent  practicable,  a 
competitive  solicitation  for  the 
management  and  operation  of  a 
Department  of  Energy  facility  or  site 
should: 

(i)  Identifv'  those  programs,  projects, 
work  areas,  functions  or  services  that 
the  Department  intends  for  the 
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successful  offeror  to  include  in  any 
make-or-buy  plan;  and 

(ii)  Require  the  submission  of  a 
preliminar\'  make-or-buy  plan  for  the 
period  of  performance  of  the  contract 
from  each  offeror  as  part  of  its  proposal 
submitted  in  response  to  the 
competitive  solicitation. 

(2)  If  the  requirement  for  each  offeror 
to  submit  a  preliminar.'  make-or-buy 
plan  as  part  of  its  proposal  is 
impractical  or  otherwise  incompatible 
with  the  acquisition  strategy, 
consideration  should  be  given  to 
structuring  the  evaluation  criteria  for 
the  competitive  solicitation  in  such  a 
manner  as  to  permit  the  evaluation  of  an 
offeror's  approach  to  conducting  its 
make-or-buy  program  within  the  context 
of  the  contractual  requirements 

(3)  The  successful  offeror's 
preliminar\'  make-or-buy  plan  shall  be 
submitted  for  final  approval  within  180 
days  after  contract  award,  consistent 
with  the  requirements  of  48  CFR 
970.5215-2(c),  Make-or-Buy  Plan. 

(d)  Evaluation  of  the  contractor's 
make-or-buy  plan.  In  evaluating  the 
contractors  make-or-buy  plan,  the 
contracting  officer  shall  consider  the 
following  factors: 

(1)  The  program  specific  make-or-buy 
criteria  (such  as  operational  efficiency, 
contractor  diversity,  environment,  safety 
and  health,  work  force  displacement 
and  restructuring,  and  collective 
bargaining  agreements)  with  particular 
attention  to  the  effect  of  a  "buy" 
decision  on  the  contractor's  ability  to 
maintain  core  competencies  needed  to 
accomplish  mission-related  programs 
and  projects: 

(2)  The  impact  of  a  "make  "  or  "buy" 
decision  on  contract  cost,  schedule,  and 
performance  and  financial  risk; 

(3)  The  potential  impact  of  a  "make" 
or  "buy"  decision  on  known  future 
mission  or  program  activities  at  the 
facility  or  site: 

(4)  Past  experience  at  the  facility  or 
site  regarding  "make-or-buy"  decisions 
for  the  same,  or  similar,  supplies  or 
services; 

(5)  Consistency  with  the  contractor's 
approved  subcontracting  plan,  as 
required  by  the  clause  entitled  "Small. 
Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting 
Plan""  (48  CFR  52.219-9).  and 
implementation  of  section  3021  of  the 
Energy  Policy  Act  of  1992. 

(6)  Local  market  conditions,  including 
contractor  work  force  displacement  and 
the  availability  of  firms  that  can  meet 
the  work  requirements  with  regard  to 
quality,  quantity,  cost,  and  timeliness; 

(7)  Where  the  construction  of  new  or 
additional  facilities  is  required,  that  the 
cost  of  such  facilities  is  in  the 


Government's  best  interest  when 
compared  to  subcontracting  or 
privatization  alternatives:  and 

(8)  Whether  all  relevant  requirements 
and  costs  of  performing  the  work  by  the 
contractor  and  through  subcontracting 
are  considered  and  any  different 
requirements  for  the  same  work  are 
reconciled. 

(e)  Approval.  The  contracting  officer 
shall  approve  all  plans  and  revisions 
thereto.  Once  approved,  a  make-or-buy 
plan  shall  remain  effective  for  the  term 
of  the  contract  (up  to  a  period  of  five 
years),  unless  circumstances  warrant  a 
change. 

(f)  Administration.  The  contractor's 
performance  against  the  approved  make- 
or-buy  plan  shall  be  monitored  to 
ensure  that: 

(1)  The  contractor  is  complying  with 
the  plan: 

(2)  Items  identified  for  deferral 
decisions  are  addressed  in  a  timely 
manner;  and 

(3)  The  contractor  periodically 
updates  the  make-or-buy  plan  based  on 
changed  circumstances  or  significant 
new  work. 

970.1504-5    Solicitation  provision  contract 
clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5215-1,  Total 
Available  Fee;  Base  Fee  Amount  and 
Performance  F'ee  Amount,  in 
management  and  operating  contracts, 
and  other  contracts  determined  by  the 
Procurement  Executive,  or  designee, 
that  include  cost-plus-award-fee 
arrangements. 

(1)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  I 
when  the  award  fee  cycle  consists  of 
two  or  more  evaluation  periods. 

(2)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  II 
when  the  award  fee  cycle  consists  of 
one  evaluation  period. 

(3)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  III 
when  the  DOE  Operations/Field  Office 
Manager,  or  designee,  requires  the 
contractor  to  submit  a  self-assessment. 

(4)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  IV 
when  the  DOE  Operations/Field  Office 
Manager,  or  designee,  permits  the 
contractor  to  submit  a  self-assessment  at 
the  contractor's  option. 

(b)  The  contracting  officer  shall  insert 
the  clau.se  at  48  CFR  970.5215-2,  Make- 
or-Buy  Plan,  in  management  and 
operating  contracts.  The  contracting 
officer  may  add  a  sentence  at  the  end  of 
paragraph  (d)  of  the  clause  to  identify 
where  in  the  contract  the  make-or-buy 
plan  is  located. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  97P.5215-3. 


Conditional  Payment  of  Fee,  Profit,  or 
Incentives,  in  management  and 
operating  contracts,  and  other  contracts 
determined  by  the  Procurement 
Executive,  or  designee.  The  contracting 
officer  shall  include  the  clause  with  its 
Alternate  I  in  contracts  awarded  on  cost- 
plus-award-fee.  multiple  fee,  or 
incentive  fee  basis  which  may  include 
various  tyfjes  of  fee  and  incentive 
arrangements. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5215-4,  Cost 
Reduction,  in  management  and 
operating  contracts,  and  other  contracts 
determined  by  the  Procurement 
Executive,  or  designee,  if  cost  savings 
programs  are  contemplated. 

(e)  The  Contracting  officer  shall  insert 
the  provision  at  48  CFR  970.5215-5, 
Limitation  on  Fee,  in  solicitations  for 
management  and  operating  contracts, 
and  other  contracts  determined  by  the 
Procurement  Executive,  or  designee. 

Subpart  970.17 — Special  Contracting 
Methods 

970.1706    Management  and  operating 
contracts. 

970.1706-1     Award,  renewal,  and 
extension. 

(a)  Contract  term.  Effective  work 
performance  under  a  management  and 
operating  contract  is  facilitated  by  the 
use  of  a  relatively  long  contract  term  of 
up  to  ten  (10)  years.  Accordingly, 
management  and  operating  contracts 
shall  provide  for  a  basic  contract  term 
not  to  exceed  five  (5)  years  and  may 
include  an  option(s)  to  extend  the  term 
for  additional  periods:  provided,  that  no 
one  option  period  exceeds  five  (5)  years 
in  duration  and  the  total  term  of  the 
contract,  including  any  options 
exercised,  does  not  exceed  ten  (10) 
years.  The  specific  term  of  the  base 
period  and  of  any  options  periods  shall 
be  determined  at  the  time  of  the 
authorization  to  compete  or  extend  the 
contract.  The  term  "option"  as  used  in 
this  subpart  means  a  unilateral  right  in 
the  contract  by  which  the  Government 
can  extend  the  term  of  the  contract. 
Accordingly,  except  as  may  be  provided 
for  through  the  inclusion  of  an  option(s) 
in  the  contract  to  extend  the  term,  any 
extension  to  continue  the  contract  with 
the  incumbent  contractor  beyond  its 
term  shall  only  occur  when  such 
extension  can  be  justified  under  one  of 
the  statutory  authorities  identified  in  48 
CFR  6.302  and  when  authorized  by  the 
Head  of  the  Agency. 

(b)  Exercise  of  option.  As  part  of  the 
review  required  by  48  CFR  17.605(b). 
the  contracting  officer  shall  assess 
whether  competing  the  contract  will 
produce  a  more  advantageous  offer  than 
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exercising  the  option.  The  incumbent 
contractor's  past  performance  under  the 
contract,  the  extent  to  which 
performance-based  management 
contract  provisions  are  present,  or  can 
be  negotiated  into,  the  contract,  and  the 
impact  of  a  change  in  a  contractor  on 
the  Department's  discharge  of  its 
programs  are  considerations  that  shall 
be  addressed  in  the  contracting  officer's 
decision  that  the  exercise  of  the  option 
is  in  the  Government's  best  interest.  The 
contracting  officer's  decision  shfdl  be 
approved  by  the  Procurement  Executive 
and  the  cognizant  Assistant  Secretary (s). 
(c)  Conditional  Authorization  of  Non- 
competitive Extension  Made  Pursuant  to 
Authority  Under  CICA.  Authorization  to 
extend  a  management  and  operating 
contract  by  the  Head  of  the  Agency  shall 
be  considered  conditional  upon  the 
successful  negotiation  of  the  contract  to 
be  extended  in  accordance  with  the 
Department's  negotiation  objectives. 
The  Head  of  the  Contracting  Activity 
shall  advise  the  Procurement  Executive 
no  later  than  6  months  after  receipt  of 
the  conditional  authorization  as  to 
whether  the  Department's  objectives 
will  be  met  and,  if  not,  the  contracting 
activity's  plans  for  competing  the 
requirement. 

970.1706-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  52.217-9,  Option  to 
Extend  the  Term  of  the  Contract,  in  all 
management  and  operating  contracts 
when  the  inclusion  of  an  option  is 
appropriate. 

Subpart  970.19— Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Concerns 

970.1907    Subcontracting  With  Small 
Business,  Small  Disadvantaged  Business 
and  Woman-Owned  Small  Business 
Concerns. 

970.1907-1    Subcontracting  plan 
requirements. 

Pursuant  to  the  clause  at  48  CFR 
52.219-9,  Small  Business 
Subcontracting  Plan,  which  is  required 
for  all  management  and  operating 
contracts,  each  management  and 
operating  contract  shall  include  a 
subcontracting  plan  which  is  effective 
for  the  term  of  the  contract.  Goals  for  the 
contract  shall  be  negotiated  annually 
when  revised  funding  levels  are 
determined.  The  plan  shoidd  include 
provisions  for  revising  the  goals  or  any 
other  sections  of  the  plan.  Such 
revisions  shall  be  in  writing,  approved 
by  the  contracting  officer,  and  shall  be 
specifically  made  a  material  part  of  the 
contract. 


Subpart  970.22 — Application  of  i^bor 
Policies 

970.2200  Scope  of  subpart. 

This  subpart  prescribes  Department  of 
Energy  labor  policies  pertaining  to  the 
award  and  administration  of 
management  and  operating  contracts. 

970.2201  Basic  labor  policies. 
970.2201-1     Labor  relations. 

970.2201-1-1    General. 

Contracting  officers  shall,  in 
appropriate  circumstances,  follow  the 
guidance  in  48  CFR  Subpart  22.1,  as 
supplemented  in  this  section,  in  the 
award  and  administration  of 
management  and  operating  contracts, 

970.2201-1-2    Policies. 

(a)  The  extent  of  Govenunent 
ownership  of  the  nation's  energy  plant 
and  materials,  and  the  overriding 
concerns  of  national  defense  and 
security,  impose  special  conditions  on 
persoimel  and  labor  relations  in  the 
energy  program.  Such  special 
conditions  include  the  need  for 
continuity  of  vital  operations  at  DOE 
installations;  retention  by  DOE  of 
absolute  authority  on  all  questions  of 
secxu'ity;  and  DOE  review  of  labor 
expenses  under  management  and 
operating  contracts  as  a  part  of  its 
responsibility  for  assuring  judicious 
expenditure  of  public  funds.  It  is  the 
intent  of  DOE  that  personnel  and  labor 
policies  throughout  the  energy  program 
reflect  the  best  experience  of  American 
industry  in  aiming  to  achieve  the  type 
of  stable  labor-management  relations 
that  are  essential  to  the  proper 
development  of  the  energy  program.  The 
following  enimciates  the  principles 
upon  which  the  DOE  policy  is  based: 

(1)  Employment  standards,  (i) 
Management  and  operating  contractors 
are  expected  to  bring  experienced, 
proven  persoimel  from  their  private 
operations  to  staff  key  positions  on  the 
contract  work  and  to  recruit  other  well- 
qualified  personnel  as  needed.  Such 
personnel  should  be  employed  and 
treated  during  employment  without 
discrimination  by  reason  of  race,  color, 
religion,  sex,  or  national  origin. 
Contractors  shall  be  required  to  take 
affirmative  action  to  achieve  these 
objectives. 

(ii)  The  job  qualifications  and 
suitability  of  prospective  employees 
should  be  established  by  the  contractor 
prior  to  employment  by  careful 
personnel  investigations.  Such 
persoimel  investigations  should 
include,  as  appropriate:  A  credit  check: 
verification  of  high  school  degree/ 
diploma  or  degree/diploma  granted  by 


an  institution  of  higher  learning  within 
the  last  5  years;  contacts  with  listed 
personal  references;  contacts  with  listed 
employers  for  the  past  3  years 
(excluding  employment  of  4ess  than  60 
days  duration,  part-time  employments, 
and  craft/union  employments);  and 
local  law  enforcement  checks  when 
such  checks  are  not  prohibited  by  State 
or  local  law  or  regiUation,  and  when  the 
individual  resides  in  the  jurisdiction 
where  the  contractor  is  located.  When  a 
DOE  access  authorization  (security 
clearance)  will  be  required,  the 
aforementioned  preemployment  checks 
must  be  conducted  and  the  applicant's 
job  qualifications  and  suitabihty  must 
be  established  before  a  request  is  made 
to  the  DOE  to  process  the  applicant  for 
access  authorization.  Evidence  must  be 
furnished  to  the  DOE  with  the 
applicant's  security  forms  that  specify: 
The  date  each  check  was  conducted,  the 
entity  contacted  that  provided 
information  concerning  the  applicant,  a 
synopsis  of  the  information  provided  as 
a  result  of  each  contact,  and  a  statement 
that  all  information  available  has  been 
reviewed  and  favorably  adjudicated  in 
accordance  with  the  contractor's 
personnel  policies.  When  an  applicant 
is  being  hired  specifically  for  a  position 
which  requires  a  DOE  access 
authorization,  the  applicant  shall  not  be 
placed  in  that  position  prior  to  the 
access  authorization  being  granted  by 
the  DOE  unless  an  exception  has  been 
obtained  from  the  Head  of  the 
Contracting  Activity,  or  designee.  If  an 
applicant  is  placed  in  that  position  prior 
to  access  authorization  being  granted  by 
the  DOE,  the  applicant  may  not  be 
afforded  access  to  classified  matter  or 
special  nuclear  materials  (in  categories 
requiring  access  authorization)  until  the 
DOE  notifies  the  employer  that  access 
authorization  has  been  granted. 
Management  and  operating  contractors 
and  other  contractors  operating  DOE 
facilities  may  include  the  requirements 
set  forth  in  this  subsection  in 
subcontracts  (appropriately  modified  to 
identif\'  the  parties)  wherein 
subcontract  employees  will  be  required 
to  hold  DOE  access  authorization  in 
order  to  perform  on-site  duties,  such  as 
protective  force  operations. 

(iii)  Consistent  with  the  policies  set 
forth  in  this  subpart,  the  contractor  is 
responsible  for  maintaining  satisfactory 
standards  for  employee  qualifications, 
performance,  conduct,  and  business 
ethics  under  its  own  personnel  policies. 

(2)  Security.  On  all  matters  of  security- 
at  its  facilities.  DOE  retains  absolute 
authority  and  neither  the  regulations 
and  policies  pertaining  to  security,  nor 
their  administration,  are  matters  for 
collective  bargaining  between  the 
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contractor's  management  and  labor. 
Insofar  as  DOE  security  regulations 
affect  the  collective  bargaining  process, 
the  security  policies  and  regulations 
will  be  made-known  to  both  parties  To 
the  fullest  extent  feasible,  DOE  will 
consult  with  representatives  of  the 
contractors  management  and  labor 
when  formulating  security  regulations 
and  policies  that  may  affect  the 
collective  bargaining  process. 

(3)  Wages,  salaries,  and  employee 
benefits  (i)  Wages,  salaries,  and 
employee  benefits  shall  be  administered 
in  a  manner  designated  to  adapt  the 
normal  practices  and  conditions  of 
industry  or  institutions  of  higher 
education  to  the  contract  work,  and  to 
provide  for  appropriate  review  by  DOE. 
Area  practices,  valid  patterns,  and  well- 
established  commercial  or  academic 
practices  of  the  contractors,  as 
appropriate,  form  the  criteria  for  the 
establishment  and  adjustment  of 
compensation  schedules. 

(ii)  The  aspects  of  wages,  hours,  and 
working  conditions  which  are  the 
substance  of  collective  bargaining  in 
normal  organized  industries  will  be  left 
to  the  orderly  processes  of  negotiation 
and  agreement  between  DOE  contractor 
management  and  employee 
representatives  with  maximum  possible 
freedom  from  Government  interference 

(4)  Employee  relations.  The  handling 
of  employee  relations  on  contract  work, 
including  such  matters  as  the  conduct 
and  discipline  of  the  work  force  and  the 
handling  of  employee  grievances,  is  part 
of  the  normal  management 
responsibility  of  the  contractor. 

(5)  Collective  bargaining,  (i)  DOE 
review  of  collective  bargaining  practices 
will  be  premised  on  the  view  that 
management's  trusteeship  for  the 
operation  of  the  Government  facilities 
includes  the  duty  to  adopt  practices 
which  are  fundamental  to  the  friendly 
adjustment  of  disputes,  and  which 
experience  has  shown,  promote  orderlv 
collective  bargaining  relationships. 
Practices  inconsistent  with  this  view 
may  be  objected  to  if  not  found  to  be 
otherwise  clearly  warranted. 

(ii)  Consistent  with  the  policy  of 
assuring  continuity  of  operation  of  vital 
facilities,  all  collective  bargaining 
agreements  at  DOE-owned  facilities 
should  provide  that  grievances  and 
disputes  involving  the  interpretation  (jr 
application  of  the  agreement  will  be 
settled  without  resorting  to  strike, 
lockout,  or  other  interruption  of  normal 
operations.  For  this  purpose,  each 
collective  bargaining  agreement  entered 
into  during  the  period  of  performance  of 
this  contract  should  provide  an  effective 
grievance  procedure  with  arbitration  as 
its  final  step,  unless  the  parties 


mutuallv  agree  upon  some  other  method 
of  assuring  continuity  of  operation  for 
the  term  of  the  collective  bargaining 
agreement. 

(iii)  DOE  expects  its  management  and 
operating  contractors  and  the  unions 
representing  the  contractor's  employees 
to  cooperate  fully  with  the  Federal 
Mediation  and  Conciliation  Service. 

(6)  Personnel  training.  DOE 
encourages  and  supports  personnel 
training  programs  aimed  at  improving 
work  efficiency  or  developing  needed 
skills  which  are  not  otherwise 
obtainable. 

(7)  Working  conditions.  Accident,  fire, 
health,  and  occupational  hazards 
associated  with  DOE  activities  will  be 
held  to  a  practical  minimum  level  and 
controlled  in  the  interest  of 
maintenance  of  health  and  prevention  of 
accidents.  Subject  to  DOE  control, 
contractors  shall  be  required  to  maintain 
comprehensive  continuous  preventive 
and  protective  programs  appropriate  to 
the  particular  activities  throughout  all 
operations.  Appropriate  financial 
protection  in  case  of  occupational 
disability  must  be  provided  to 
employees  on  DOE  projects. 

fb)  Title  to  payroll  and  associated 
records  under  certain  contracts  for  the 
management  and  operation  of  DOE 
facilities,  and  for  necessan,' 
miscellaneous  construction  incidental 
to  the  function  of  these  facilities,  shall 
vest  in  the  Government.  Such  records 
are  to  be  disposed  of  in  accordance  with 
DOE  directions.  For  such  contracts,  the 
Solicitor  of  Labor  has  granted  a 
tolerance  from  the  Department  of  Labor 
Regulations  to  omit  from  the  prescribed 
labor  clauses  the  requirement  for  the 
retention  of  payrolls  and  associated 
records  for  a  period  of  three  vears  after 
completion  of  the  contract.  Under  this 
tolerance,  the  records  retention 
requirements  for  all  labor  clauses  in  the 
contract  and  the  Fair  Labor  Standards 
Act  are  satisfied  by  disposal  of  such 
records  in  accordance  with  applicable 
DOE  directives. 

970.2201-1-3    Contract  clause. 

In  addition  to  the  clause  at  48  CFR 
52.222-1 .  Notice  to  the  Government  of 
Labor  Disputes,  the  contracting  officer 
shall  insert  the  clause  at  970.5222-1. 
Collective  Bargaining  Agreements — 
Management  and  Operating  Contracts, 
in  all  management  and  operating 
contracts 

970.2201-2    Overtime  management. 

970.2201-2-1     Policy. 

Contracting  officers  shall  ensure  that 
management  and  operating  contractors 
manage  overtime  cost  effectively  and 


use  overtime  only  when  necessary  to 
ensure  performance  of  work  under  the 
contract. 

970.2201-2-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5222-2.  Overtime 
Management,  in  management  and 
operating  contracts. 

970.2204    Labor  standards  for  contracts 
Involving  construction. 

970.2204^1    Statutory  and  regulatory 
requirements. 

970.2204-1-1     Administrative  controls  and 
criteria  for  application  of  the  Davis-Bacon 
Act  in  operational  or  maintenance  activities. 

(a)  Particular  work  items  falling 
within  one  or  more  of  the  following 
criteria  normally  will  be  classified  as 
noncovered  by  the  Davis-Bacon  Act, 
hereinafter  referred  to  in  this  section  as 
the  "Act." 

(1)  Individual  work  items  estimated  to 
cost  $2,000  or  less.  The  total  dollar 
amount  of  the  management  and 
operating  contract  is  not  a  factor  to  be 
considered  and  bears  no  relation  to 
individual  work  items  classified  as 
construction,  alteration  and/or  repair, 
including  painting  and  decorating. 
However,  no  item  of  work,  the  cost  of 
which  is  estimated  to  be  in  excess  of 
$2,000.  shall  be  artificially  divided  into 
portions  less  than  $2,000  for  thfe 
purpose  of  avoiding  the  application  of 
the  Act. 

(2)  Work  and  services  that  are  a  part 
of  operational  and  maintenance 
activities  or  which,  being  very  closely 
and  directly  involved  therewith,  are 
more  in  the  nature  of  operational 
activities  than  construction,  alteration, 
and/or  repair  work.  This  includes  work 
and  services  which  would  involve  a 
material  risk  to  continuity  of  operations, 
to  life  or  property,  or  to  DOE  operating 
requirements,  if  performed  by  persons 
other  than  the  contractor's  regular 
production  and  maintenance  forces. 
However,  any  decision  that  contracts  or 
work  items  are  noncovered  for  these 
reasons  must  be  made  by  the  Head  of 
the  Contracting  Activity  without  power 
of  delegation. 

(3)  Assembly,  modification,  setup, 
installation,  replacement,  removal, 
rearrangement,  connection,  testing, 
adjustment,  and  calibration  of 
machinery  and  equipment.  However,  it 
is  noted  that  these  activities  are  covered 
if  they  are  part  of,  or  would  be  a  logical 
part  of.  the  construction  of  a  facility,  or 
if  construction-type  work  which  is  not 

"incidental"  to  the  overall  effort  is 
involved. 

(4)  Fjcperimental  development  of 
equipment,  processes,  or  devices, 
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including  assembly,  fitting,  installation, 
testing,  reworking,  and  disassembly. 
This  refers  to  equipment,  processes,  and 
devices  which  are  assembled  for  the 
purpose  of  conducting  a  test  or 
experiment.  The  design  may  be  only 
conceptual  in  character,  and 
professional  personnel  who  are 
responsible  for  the  experiment 
participate  in  the  assembly.  Specifically 
excluded  from  the  category  of 
experimental  development  are  buildings 
and  building  utility  services,  as 
distinguished  from  temporary 
connections  thereto.  Also  specifically 
excluded  from  this  category  is 
equipment  to  be  used  for  continuous 
testing  (e.g.,  a  machine  to  be 
continuously  used  for  testing  the  tensile 
strength  of  structural  members). 

(5)  Experimental  work  in  connection 
with  peaceful  uses  of  nuclear  energy. 
This  refers  to  equipment,  processes  and 
devices  which  are  assembled  and/or  set 
in  place  and  interconnected  for  the 
purpose  of  conducting  a  test  or 
experiment.  The  nature  of  the  test  or 
experiment  is  such  that  professional 
personnel  who  are  responsible  for  the 
test  or  experiment  and/or  data  to  be 
derived  therefrom  must,  by  necessity, 
participate  in  the  assembly  and 
interconnections.  Specifically  excluded 
from  experimental  work  are  buildings, 
building  utility  services,  structural 
changes,  drilling,  tiumeling,  excavation, 
and  back-filling  work  which  can  be 
performed  according  to  customary 
drawings  and  specifications,  and  utility 
services  of  modifications  to  utility 
services,  as  distinguished  from 
temporary  cormections  thereto.  Work  in 
this  category  may  be  performed  in 
mines  or  in  other  locations  specifically 
constructed  for  tests  or  experiments. 

(6)  Emergency  work  to  combat  the 
effects  of  fire,  flood,  earthquake, 
equipment  failure,  accident,  or  other 
casualties,  and  to  restart  the  operational 
activity  following  the  casualty.  Work 
which  is  not  direcdy  related  to 
restarting  the  activity  or  which  involves 
rebuilding  or  replacement  of  a  structure, 
structural  components,  or  equipment  is 
excluded  from  this  category. 

(7)  Decontamination,  including 
washing,  scrubbing,  and  scraping  to 
remove  contamination;  removal  of 
contaminated  soil  or  other  material;  and 
painting  or  other  resurfacing,  provided 
that  such  painting  or  resurfacing  is  an 
integral  part  of  the  decontamination 
activity  and  performed  by  the 
employees  of  the  contractors  performing 
the  decontamination. 

(8)  Burial  of  contaminated  soil  waste 
or  contained  liquid;  however,  initial 
preparatory  work  readying  the  biuial 
ground  for  use  (e.g.,  any  grading  or 


excavating  that  is  a  part  of  initial  site 
preparation,  fencing,  drilling  wells  for 
continued  monitoring  of  contamination, 
construction  of  guard  or  other  office 
space)  is  covered.  Work  performed 
subsequent  to  burial  which  involves  the 
placement  of  concrete  or  other  like 
activity  is  also  covered. 

(b)  The  classification  of  a  contract  as 
a  contract  for  operational  or 
maintenance  activities  does  not 
necessarily  mean  that  all  work  and 
activities  at  the  contract  location  are 
classifiable  as  outside  coverage  of  the 
Act  since  it  may  be  necessary  to 
separate  work  which  should  be 
classified  as  covered.  Therefore,  the 
Heads  of  Contracting  Activities  shall 
establish  and  maintain  controls  for  the 
careful  scrutiny  of  proposed  work 
assigiunents  imder  such  contracts  to 
asstue  that: 

(1)  Contractors  whose  contracts  do  not 
contemplate  the  performance  of  work 
covered  by  the  Act  with  the  contractor's 
own  forces  are  neither  asked  nor 
authorized  to  perform  work  within  the 
scope  of  the  Act.  If  the  actual  work 
assignments  do  involve  covered  work, 
the  contract  should  be  modified  to 
include  applicable  provisions  of  the 
Act. 

(2)  Where  covered  work  is  performed 
by  a  contractor  whose  contract  contains 
provisions  required  by  the  Act,  such 
work  is  performed  as  required  by  law 
and  the  contract.  After  the  contractor 
has  been  informed,  as  provided  in 
paragraph  {b)(3)  of  this  subsection,  that 
certain  work  is  covered,  the 
responsibilities  of  the  Head  of  the 
Contracting  Activity  to  assure 
compliance  is  the  same  as  it  would  be 
if  the  work  were  being  performed  under 
a  separate  construction  contract. 

(3)  Controls  provided  for  above 
include  consideration  by  the  Head  of 
the  Contracting  Activity  and  the 
contractor,  before  work  is  begun  or 
contracted  out,  of  the  relation  of  the  Act 
to  the  annual  programming  of  work;  the 
contractor's  work  orders;  and  work 
contracted  out  in  excess  of  $2,000.  The 
Head  of  the  Contracting  Activity  may,  if 
consistent  with  DOE's  responsibilities 
as  described  in  this  subsection, 
prescribe  from  time  to  time  classes  of 
work  as  to  which  applicability  or 
nonapplicability  of  the  Act  is  clear,  for 
which  the  Head  of  the  Contracting 
Activity  will  require  no  further  DOE 
determination  on  coverage  in  advance  of 
the  work.  For  all  work,  controls  to  be 
established  by  the  Head  of  the 
Contracting  Activity  should  provide  for 
notification  to  the  contractor  before 
work  is  begun  as  to  whether  such  work 
is  covered.  The  Head  of  the  Contracting 
Activity  is  responsible  for  submitting  to 


the  Wage  and  Hours  Division. 
Employment  Standards  Administration, 
Department  of  Labor,  Washington.  DC. 
20210.  all  DOE  requests  for  project  area 
or  installation  wage  determinations,  or 
individual  determinations,  or 
extensions  or  modification  thereto. 
Requests  for  such  determinations  shall 
be  made  on  Standard  Form  308.  at  least 
30  calendar  days  before  they  are 
required  for  use  in  advertising  for  bids 
or  requests  for  proposals. 

(c)  Experimental  installations.  Within 
DOE  programs,  a  variety  of  experiments 
are  conducted  involving  materials, 
fuels,  coolants,  and  processing 
equipment.  Certain  types  of  situations 
where  tests  and  experiments  have 
presented  coverage  questions  are 
described  as  follows: 

(1)  Set-ups  of  device  and/or  processes. 
The  proving  out  of  investigative 
findings  and  theories  of  a  scientific  and 
techhical  nature  may  require  the  set-up 
of  various  devices  and/or  processes  at 
an  early,  pre-prototype  stage  of 
development.  These  may  range  from 
laboratory  bench  size  to  much  larger  set- 
ups. As  a  rule,  these  set-ups  are  made 
within  established  facilities  (normally 
laboratories),  required  utility 
connections  are  made  to  services 
provided  as  a  part  of  the  basic  facilities, 
and  the  activity  as  a  whole  falls  within 
the  functional  purpose  of  the  facility. 
Such  set-ups  are  generally  not  covered. 
However,  the  erection  of  structures 
which  are  public  works  is  covered  if 
construction  type  work,  other  than 
incidental  work,  is  involved. 
Preparatory  work  for  the  set-up 
requiring  structural  changes  or 
modifications  of  basic  utility  services,  as 
distinguished  from  connections  thereto, 
is  covered.  The  following  are 
illustrations  of  noncovered  set-ups  of 
devices  and/or  processes: 

(i)  Assembly  of  piping  and  equipment 
within  existing  "hot  cell"  facilities  for 
proving  out  a  conceptual  design  of  a 
chemical  processing  unit; 

(ii)  Assembly  of  equipment,  including 
adaptation  and  modification  thereof,  in 
existing  "hot  cell"  facilities  to  prove  out 
a  conceptual  design  for  remotely 
controlled  machining  equipment; 

(iii)  Assembly  of  the  first  graphite  pile 
in  a  stadium  at  Stagg  Field  in  Chicago; 

(iv)  Assembly  of  materials  and 
equipment  for  particular  aspects  of  the 
direct  current  thermonuclear 
experiments  to  explore  feasibility  and  to 
study  other  ramifications  of  the  concept 
of  high  energy  injection  and  to  collect 
"data  thereon. 

(2)  Loops.  Many  experiments  are 
carried  on  in  equipment  assemblies, 
called  loops,  in  which  liquids  or  gases 
are  circulated  under  monitored  and 
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controlled  conditions.  For  purf)oses  of 
determining  coverage  under  thf»  Act. 
loops  may  be  classed  as  loop  facilities 
or  as  loop  set-ups.  Both  of  these  classes 
of  loops  can  include  in-reactor  loops 
and  out-of-reactor  loops.  In 
differentiating  between  clearly 
identified  loop  set-ups  and  loop 
facilities,  an  area  exists  in  which  thern 
have  been  some  questions  of  coverage. 
such  as  certain  loops  at  the  Material 
Test  Reactor  and  at  Engineering  Test 
Reactor  and  the  Idaho  National 
Engineermg  and  Environmental 
Laboratory  site.  Upon  clarification  (if 
this  area,  further  illustrations  will  be 
added.  In  the  meantime,  the 
differentiation  between  loop  set-ups  and 
loop  facilities  must  be  made  on  a  case- 
by-case  basis,  taking  into  account  the 
total  criteria  set  forth  in  this  subpart. 

(i)  Loop  set-ups  The  assembly, 
erection,  modification,  and  disassembly 
of  a  loop  set-up  is  noncovered.  A 
noncontroversial  example  of  a  loop  set- 
up IS  one  which  is  assembled  in  a 
laboratory,  eg  .  Oak  Ridge  National 
Laboratory,  Argonne  NatKmal 
Laboratory  or  Lawrence  Livermore 
National  Laboratory,  for  a  particular  test 
and  thereafter  disassembled  However. 
preparator\-  work  for  a  loop  set-up 
requiring  structural  ch<inges  or 
modifications  of  basic  utility  services  as 
distinguished  from  connections  theretfi 
is  covered,  as  are  material  and 
equipment  that  are  installed  for  a  loop 
set-up  which  is  a  permanent  part  of  the 
facility  or  which  is  use  for  a  succession 
of  experimental  programs. 

(ii)  Loop  facilities.  A  loop  facility 
differs  from  a  loop  set-up  in  that  it  is  of 
a  more  permanent  character.  It  is 
usually,  but  not  always,  of  greater  size. 
It  normally  involves  the  building  or 
modification  of  a  structure.  Sometimes 
it  is  installed  as  a  part  of  construction 
of  the  facility.  It  may  be  designed  for  use 
in  a  succession  of  experimental 
programs  over  a  longer  period  of  time. 
Examples  of  loop  facilities  are  the  in- 
reactor  "K"  loops  at  Hanford  and  the 
large  Aircraft  Nuclear  Propulsion  loop 
at  the  Idaho  National  Engineering  and 
Environmental  Laboratory  site.  The  on- 
site  assembly  and  erection  of  such  loop 
facilities  are  covered.  However,  once  a 
loop  facilitv'  is  completed  and  becomes 
operational,  the  criteria  set  forth  in  this 
paragraph  for  operational  and 
maintenance  activities  apply. 

(3)  Reactor  component  experiments 
Other  experiments  are  carried  on  by 
insertion  of  experimental  components 
within  reactor  systems  without  the  use 
of  a  loop  assembly.  An  example  of 
reactor  facilities  erected  for  such 
experimental  purposes  are  the  special 
power  excursion  test  reactors  (SPETRs) 


at  the  National  Reactor  Test  Site  which 
are  designed  for  studying  reactor 
behavior  and  performance 
characteristics  of  certain  reactor 
components  .Such  a  facility  may  consist 
of  a  reactor  vessel,  pressurizing  tank, 
coolant  loops,  pumps,  heat  e.xchangers. 
and  other  auxiliary  equipment  as 
needed   The  facility  also  may  include 
sufficient  shielding  to  permit  work  on 
the  reactor  to  proceed  following  a  short 
period  of  power  interruption,  and 
buildings  as  needed  to  house  the  reactor 
and  its  auxiliary  equipment.  The 
erection  and  on-site  assembly  of  such  a 
reactor  facility  is  covered,  but  the 
components  whose  characteristics  are 
under  study  are  excluded  from 
coverage.  To  illustrate,  one  of  the 
SPETRs  planned  for  studies  of  nuclear 
reactor  safety  is  designed  to 
accommodate  various  internal  fuel  and 
control  assemblies.  The  internal 
structure  of  the  pressure  vessel  is 
designed  so  that  cores  of  different 
shapes  and  sizes  may  be  placed  in  the 
vessel  for  investigation,  or  the  entire 
internal  structure  may  be  easily 
removed  and  replaced  by  a  structure 
whir  h  will  accept  a  different  core 
design.  Similarly,  the  control  rod 
assembly  is  arranged  to  provide  for 
flexibility  in  the  removal  of  instrument 
leads  and  experimental  assemblies  from 
within  the  core. 

(4)  Tests  or  experiments  in  peaceful 
uses  of  nuclear  energy-  These  tests  or 
experiments  are  varied  in  nature  and 
some  are  only  in  a  planning  stage.  They 
consist  of  one  or  more  nuclear  or 
nonnuclear  detonations  for  the  purposes 
of  acquiring  data.  The  data  can  include 
seismic:  effects,  radiation  effects,  amount 
of  heat  generated,  amount  of  material 
moved  and  so  forth.  Some  of  these  tests 
are  conducted  in  existing  mines,  while 
others  are  conducted  in  facilities 
specifically  constructed  for  the  tests  or 
experiments  In  general,  all  work  which 
can  be  performed  in  accordance  with 
customary  drawings  and  specifications, 
as  well  as  other  work  in  connection 
with  preparatifin  of  facilities  is  treated 
as  covered  work.  Such  work  includes 
tunneling,  drilling,  excavation  and  back- 
filling, erection  of  buildings  or  other 
structures,  and  in.stallation  of  utilities. 
The  installation  of  the  nonnuclear 
material  or  nuclear  device  to  be 
detonated,  and  the  instrumentation  and 
connection  between  such  material  or 
device  and  the  instrumentation  are 
treated  as  noncovered  work, 

(5)  Tests  or  experiments  in  military 
uses  of  nuclear  energy.  As  in  970,2204- 
1-1  (c)(4),  these  tests  or  experiments  can 
be  varied  in  nature.  However,  under  this 
category  it  is  intended  to  include  only 
detonation  of  nonnuclear  material  or 


nuclear  devices.  The  material  or  devices 
can  be  detonated  either  underground,  at 
ground  level,  or  above  the  ground. 
These  tests  or  experiments  have  been 
conducted  in,  on,  or  in  connection  with 
facilities  specifically  constructed  for 
such  tests  or  experiments.  As  in  tests  or 
experiments  in  peaceful  uses  of  nuclear 
energy,  all  work  which  can  be 
performed  in  accord  with  customary 
drawings  and  specifications,  as  well  as 
other  work  in  connection  with 
preparation  of  facilities  are  treated  as 
covered  work.  Such  work  includes 
building  towers  or  similar  structures, 
tunneling,  drilling,  excavation  and 
backfilling,  erection  of  buildings  or 
other  structures,  and  installation  of 
utilities.  The  installation  of  the 
nonnuclear  material  or  nuclear  devices 
and  instrumentation  are  treated  as 
noncovered  work. 

(d)  Construction  site  contiguous  to  an 
established  manufacturing  facility.  As 
DOE-owned  property  sometimes 
encompasses  several  thousand  acres  of 
real  estate,  a  number  of  separate 
facilities  may  be  located  in  areas 
contiguous  to  each  other  on  the  same 
property.  These  facilities  may  be  built 
over  a  period  of  years,  and  established 
manufactiiring  activities  may  be 
regularly  carried  on  at  one  site  at  the 
same  time  that  construction  of  another 
facility  is  underway  at  another  site.  On 
occasion,  the  regular  manufacturing 
activities  of  the  operating  contractor  at 
the  first  site  may  include  the 
manufactvire,  assembly,  and 
reconditioning  of  components  and 
equipment  which  in  other  industries 
would  normally  be  done  in  established 
commercial  plants.  While  the 
manufacture  of  components  and 
equipment  in  the  manufacturing  plant  is 
noncovered,  the  installation  of  any  such 
manufactured  items  on  a  construction 
job  is  covered, 

970.2208    Equal  employment  opportunity. 

The  equal  employment  opportunitv' 
provisions  cf  48  CFR  subpart  22,8  and 
subpart  922.8  of  this  chapter,  including 
Executive  Order  11246  and  41  CFR  part 
60,  are  applicable  to  DOE  management 
and  operating  contracts. 

970.2210    Service  Contract  Act. 

The  Service  Contract  Act  of  1965  is 
not  applicable  to  contracts  for  the 
management  and  operation  of  DOE 
facilities,  but  it  is  applicable  to 
subcontracts  under  such  contracts  (see 
48  CFR  970,5244-1). 

970.2270    Unemployment  compensation. 

(a)  Each  state  has  its  own 
unemployment  compensation  system  to 
provide  payments  to  workers  who 
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become  unemployed  involuntarily  and 
through  no  fault  of  their  own.  Funds  are 
provided  for  unemployment 
compensation  benefits  through  a  payroll 
tax  on  employers.  Most  DOE  contractors 
are  subject  to  the  imemployment 
compensation  tax  laws  of  the  states  in 
which  they  are  located.  It  is  the  policy 
to  assure,  both  in  the  negotiation  and 
administration  of  cost-reimbursement 
type  contracts,  that  economical  and 
practical  arrangements  are  made  and 
practiced  with  respect  to  unemployment 
compensation. 

(b)  Contract  exempt  from  state  laws. 
(1)  Some  contractors  are  exempt  from 
state  unemployment  compensation 
laws,  usually  on  grounds  that  they  are 
nonprofit  organizations  or  subdivisions 
of  State  governments.  Most  states, 
however,  permit  such  employers  to  elect 
unemployment  compensation  coverage 
on  a  voluntary  basis.  Under  such 
circumstances,  all  existing  or 
prospective  cost-reimbursement 
contractors  shall  be  encouraged  to 
provide  unemployment  compensation 
coverage  or  equivalent  substitutes. 

(2)  It  is  also  DOE  policy  that,  prior  to 
the  aweird  or  extension  of  a  management 
and  operating  contract,  exempt 
contractors  or  prospective  contractors 
shall  be  required  to  submit  to  the 
contracting  officer  a  statement  that  they 
will  either  elect  coverage  or  provide 
equivalent  substitutes  for 
imemployment  compensation,  or  in  the 
alternative,  submit  evidence  that  it  is 
impractical  to  do  so.  If  any  exempt 
contractor  or  prospective  contractor 
submits  that  it  is  impractical  to  elect 
coverage  or  to  provide  an  equivalent 
substitute,  appropriate  Office  of 
Contract  and  Resource  Management, 
within  the  Headquarters  procurement 
organization,  staff  shall  review  that 
position  prior  to  recommending  an 
award  or  extension  of  the  contract.  If 
there  are  substantial  reasons  for  not 
electing  coverage  or  for  not  providing 
equivalent  substitutes,  a  contract  may  be 
awarded  or  extended.  Headquarters' 
staff  review  and  recommendation  shall 
be  based  on  such  factors  as: 

(i)  The  specific  provisions  of  the 
unemployment  compensation  law  of  the 
State; 

(ii)  The  extent  to  which  the 
establishment  of  special  conditions  on 
DOE  work  may  have  an  adverse  effect 
on  the  contractor's  general  policies  and 
operating  costs  in  its  private  operations; 

(iii)  The  niunerical  relationship 
between  the  contractor's  private  work 
force  and  its  employees  performing  only 
work  for  DOE; 

(iv)  The  contractor's  record  with 
respect  to  work  force  stability  and  the 


general  outlook  with  respect  to  future 
work  force  stability; 

(v)  In  a  replacement  contractor 
situation,  whether  or  not  the  prior 
contractor  had  coverage  or  suitable 
substitutes;  and 

(vi)  The  particular  labor  relations 
implications  involved. 

Subpart  970.23 — Environmental, 
Conservation,  and  Occupationai  Safety 
Programs 

970.2303    Hazardous  materials 
identification  and  material  safety. 

970.2303-1    General. 

(a)  The  Department  of  Energy 
regulates  the  nuclear  safety  of  its  major 
facilities  imder  its  own  statutory 
authority  derived  from  the  Atomic 
Energy  Act  and  other  legislation.  The 
Department  also  regulates,  under  certain 
specific  conditions,  the  use  by  its 
contractors  of  radioactive  materials  and 
ionizing  radiation  producing  machines. 

(b)  The  inclusion  of  environmental, 
safety  and  health  clauses  in  DOE 
contracts  shall  be  made  by  the 
contracting  officer  in  accordance  with 
this  subpart  and  in  consultation  with 
appropriate  environmental,  safety  and 
health  program  management  personnel, 

970.2303-2    Contract  clauses. 

(a)  When  work  under  management 
and  operating  contracts  and 
subcontracts  thereunder  is  to  be 
performed  at  a  facility  where  DOE  will 
exercise  its  statutory  authority  to 
enforce  occupational  safety  and  health 
standards  applicable  to  the  working 
conditions  of  the  contractor  and 
subcontractor  employees  at  such 
facility,  the  clause  at  48  CFR  970.5223- 
1,  Integration  of  Environment,  Safety 
and  Health  into  Work  Planning  and 
Execution,  shall  be  used  in  such 
contract  or  subcontract  amd  made 
applicable  to  the  work  if  conditions  in 
paragraphs  (a)(1)  through  (3)  of  this 
section,  are  satisfied: 

(1)  DOE  work  is  segregated  from  the 
contractor's  or  subcontractor's  other 
work; 

(2)  The  operation  is  of  sufficient  size 
to  support  its  own  safety  and  health 
services;  and 

(3)  The  facility  is  government-owned, 
or  leased  by  or  for  the  account  of  the 
government, 

(b)  The  clause  set  forth  in  952.223-72, 
Radiation  Protection  and  Nuclear 
Criticality.  shall  be  included  in  those 
contracts  or  subcontracts  for,  and  be 
made  applicable  to,  work  to  be 
performed  at  a  facility  where  DOE  does 
not  elect  to  assert  its  statutory  authority 
to  enforce  occupationcil  safety  and 
health  standards  applicable  to  the 


working  conditions  of  contractor  and 
subcontractor  employees,  but  does  need 
to  enforce  radiological  safety  and  health 
standards  pursuant  to  provisions  of  the 
contract  or  subcontract  rather  than  by 
reliance  upon  Nuclear  Regulatory 
Commission  licensing  requirements 
(including  agreements  with  States  under 
section  274  of  the  Atomic  Energy  Act). 

970.2304  Use  of  recovered/recycled 
materials. 

970.2304-1     General.  . 

The  policy  for  the  acquisition  and  use 
of  environmentally  preferable  products 
and  services  is  described  at  48  CFR 
subpart  923.4. 

970.2304-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5223-2, 
Acquisition  and  Use  of  Environmentally 
Preferable  Products  and  Services,  in 
management  and  operating  contracts, 

970.2305  Workplace  substance  abuse 
programs — management  and  operating 
contracts. 

970.2305-1     General. 

(a)  The  Department  of  Energy  (DOE), 
as  part  of  its  overall  responsibilities  to 
protect  the  environment,  maintain 
public  health  and  safety,  and  safeguard 
the  national  seciuity,  has  established 
policies,  criteria,  and  procedures  for 
management  and  operating  contractors 
to  develop  and  implement  programs 
that  help  maintain  a  workplace  free 
from  the  use  of  illegal  drugs, 

(b)  Regidations  concerning  DOE's 
management  and  operating  contractor 
workplace  substance  abuse  programs  are 
promulgated  at  10  CFR  part  707, 
Workplace  Substance  Abuse  Programs 
at  DOE  Sites, 

970.2305-2    Applicability. 

(a)  All  management  and  operating 
contracts  awarded  under  the  authority 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  are  required  to  implement  the 
policies,  criteria,  and  procedures  of  10 
CFR  part  707,  Workplace  Substance 
Abuse  Programs  at  DOE  Sites. 

(b)  Except  as  otherwise  provided  for 
in  this  subpart,  management  and 
operating  contracts  subject  to  the 
requirements  of  10  CFR  part  707  and 
this  subpart  shall  not  be  subject  to  48 
CFR  23,5,  Drug  Free  Workplace. 

970.2305-3    Definitions. 

Terriis  and  words  relating  to  DOE's 
Workplace  Substance  Abuse  Programs, 
as  used  in  this  section,  have  the  same 
meanings  assigned  to  such  terms  and 
words  in  10  CFR  part  707. 
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970.2305-4    Solicitation  provision  and 
contract  clause. 

(a)  The  contracting  officer  shall  in.sert 
the  provi.sion  at  48  CFR  970.3223-3. 
Agreement  Regarding  Workplace 
Substance  Abuse  Programs  at  DOE  Sites. 
in  solicitations  for  the  management  and 
operation  of  DOE-owned  or  -controlled 
sites  operated  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  970.5223-4.  Workplace 
Substance  Abuse  Programs  at  DOE  Sites, 
in  contracts  for  the  management  and 
operation  of  DOE-owned  or  -controlled 
sites  operated  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 

970.2306    Suspension  of  payments, 
termination  of  contract,  and  debarment  and 
suspension  actions. 

(a)  The  contracting  officer  shall 
comply  with  the  procedures  of  48  CFR 
23.506  regarding  the  suspension  of 
contract  payments,  the  termination  of 
the  contract  for  default,  and  the 
debarment  and  suspension  of  a 
contractor  relative  to  failure  to  comply 
with  the  clause  at  48  CFR  970.5223^'. 
Workplace  Substance  Abuse  Programs 
at  DOE  Sites. 

(b)  For  purposes  of  10  CFR  part  707, 
the  specific  causes  for  suspension  of 
contract  payments,  termination  of  the 
contract  for  default,  and  debarment  and 
suspension  of  the  contractor  are: 

(1)  The  contractor  fails  to  either 
comply  with  the  requirements  of  10  CFR 
part  707  or  perform  in  a  manner 
consistent  with  its  approved  program; 

(2)  The  contractor  has  failed  to 
complv  with  the  terms  of  the  provision 
at  48  CFR  970.5223-3.  Agreement 
Regarding  Workplace  Substance  Abuse 
Programs  at  DOE  Sites; 

(3)  Such  a  number  of  contractor 
employees  having  been  convicted  of 
violations  of  criminal  drug  statutes  for 
violations  occurring  on  the  DOE-owned 
or  -controlled  site,  as  to  indicate  that  the 
contractor  has  failed  to  make  a  good 
faith  effort  to  provide  a  drug  free 
workplace;  or. 

(4)  The  offeror  has  submitted  a  false 
certification  in  response  to  the  provision 
at  48  CFR  970.5223-3,  Agreement 
Regarding  Workplace  Substance  Abuse 
Programs  at  DOE  Sites. 

Subpart  970.26 — Other  Socioeconomic 
Programs 

970.2670    Implementation  of  Section  3021 
Of  the  Energy  Policy  Act  of  1992. 

970.2670-1     Requirements. 

The  goal  requirements  of  section  3021 
of  the  Energy  Policy  Act  of  1992,  and 
the  attendant  reporting  requirements 
shall  be  included  in  the  subcontracting 


plan  for  the  management  and  operating 
contract  and  shall  apply  to  the  annual 
dollar  obligations  specifically  provided 
to  the  contractor  for  competitively 
awarded  subcontracts  that  fulfill  Energy 
Policy  Act  requirements. 

970.2671  Diversity. 

970.2671-1     Policy. 

Department  of  Energy  policy 
recognizes  that  full  utilization  of  the 
talents  and  capabilities  of  a  diverse 
work  force  is  critical  to  the  achievement 
of  its  mission.  The  principal  goals  of 
this  policy  are  to  foster  and  enhance 
partnerships  with  small,  small 
disadvantaged,  women-owned  small 
businesses,  and  educational  institutions; 
to  match  capabilities  with  existing 
opportunities;  to  track  small,  small 
disadvantaged,  women-owned  small 
business,  and  educational  activity;  and 
to  develop  innovative  strategies  to 
increase  opportunities. 

970.2671-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5226-1,  Diversity 
Plan,  in  ail  management  and  operating 
contracts. 

970.2672  Implementation  of  Section  3161 
of  the  National  Defense  Authorization  Act 
for  Fiscal  Year  1993. 

970.2672-1     Policy. 

Consistent  with  the  objectives  of 
section  3161  of  the  .National  Defense 
Authorization  Act  for  Fiscal  Year  1993. 
42  U.S.C.  7274h.  in  instances  where  the 
Department  of  Energy  has  determined 
that  a  change  in  work  force  at  a  DOE 
Defense  Nuclear  Facility  is  necessary. 
DOE  contractors  and  subcontractors  at 
DOE  Defense  Nuclear  Facilities  shall 
accomplish  work  force  restructuring  or 
displacement  so  as  to  mitigate  social 
and  economic  impacts  and  in  a  manner 
consistent  with  any  DOE  work  force 
restructuring  plan  in  effect  for  the 
facility  or  site.  In  all  cases,  mitigation 
shall  include  the  requirement  for  hiring 
preferences  for  employees  whose 
positions  have  been  terminated  (except 
for  termination  for  cause)  as  a  result  of 
changes  to  the  work  force  at  the  facility 
due  to  restructuring  accomplished 
under  the  requirements  of  section  3161. 
Where  applicable,  contractors  may  take 
additional  acticms  to  mitigate  consistent 
with  the  Departments  Workforce 
Restructuring  Plan  for  the  facility  or 
site. 

970.2672-2    Requirements. 

The  requirements  set  forth  in  48  CFR 
926.71.  Implementation  of  Section  3161 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1993,  for  contractors 


and  subcontractors  to  provide  a  hiring 
preference  for  employees  under 
Department  of  Energy  contracts  whose 
employment  in  positions  at  a 
Department  of  Energy  Defense  Nuclear 
Facility  is  terminated  (except  for  a 
termination  for  cause)  applies  to 
management  and  operating  contracts. 

970.2672-3    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5226-2,  Workforce 
Restructuring  Under  Section  3161  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993,  in  contracts  for  the 
management  and  operation  of 
Department  of  Energy  Defense  Nuclear 
Facilities  and,  as  appropriate,  in  other 
contracts  that  include  site  management 
responsibilities  at  a  Department  of 
Energy  Defense  Nuclear  Facility. 

970.2673    Regional  partnerships. 

970.2673-1     Policy. 

It  is  the  policy  of  the  DOE  to  be  a 
constructive  partner  in  the  geographic 
region  in  which  DOE  conducts  its 
business.  The  basic  elements  of  this 
policy  include: 

(a)  Recognizing  the  diverse  interests 
of  the  region  and  its  stakeholders, 

(b)  Engaging  regional  stakeholders  in 
issues  and  concerns  of  mutual  interest, 
and 

(c)  Recognizing  that  giving  back  to  the 
community  is  a  worthwhile  business 
practice. 

970.2673-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5226-3, 
Community  Commitment,  in  all 
management  and  operating  contracts. 

Subpart  970.27— Patents,  Data,  and 
Copyrights 

970.2701  General. 

970.2701-1     Applicability. 

This  subpart  applies  to  negotiation  of 
patent  rights,  rights  in  technical  data 
provisions  and  other  related  provisions 
for  the  Department  of  Energy  contracts 
for  the  management  and  operation  of 
DOE's  major  sites  or  facilities,  including 
the  conduct  of  research  and 
development  and  nuclear  weapons 
production,  and  contracts  which 
involve  major,  long-term  or  continuing 
activities  conducted  at  a  DOE  site. 

970.2702  Patent  related  clauses. 

970.2702-1    Authorization  and  consent. 

Contracting  officers  must  use  the 
clause  at  970.5227-4,  Authorization  and 
Consent,  instead  of  the  clause  at  48  CFR 
52.227-1. 


Federal  Register /Vol.  65,  No,  247 /Friday.  December  22,  2000/ Rules  and  Regulations  81029 


970.2702-2    Notice  and  assistance 
regarding  patent  and  copyright 
infringement. 

Contracting  officers  must  use  the 
clause  at  970.5227-5,  Notice  and 
Assistance  Regarding  Patent  and 
Copyright  Infiringement,  instead  of  the 
clause  at  48  CFR  52.227-2. 

970.2702-3    Patent  indemnity. 

(a)  Contracting  officers  must  use  the 
clause  at  970.5227-6,  Patent 
Indemnity — Subcontracts  to  assure  that 
subcontracts  appropriately  address 
patent  indemnity. 

(b)  Normally,  the  clause  at  48  CFR 
52.227-3  would  not  be  appropriate  for 
an  M&O  contract;  however,  if  there  is  a 
question,  such  as  when  the  mission  of 
the  contractor  involves  production,  the 
contracting  officer  must  consult  with 
local  patent  counsel  and  use  the  clause 
where  appropriate. 

970.2702-4    Royalties. 

Contracting  officers  must  use  the 
solicitation  provision  at  970.5227-7, 
Royalty  Information,  and  the  clause  at 
970.5227-8,  Refund  of  Royalties  instead 
of  the  provision  at  48  CFR  52,227-8  and 
the  clause  at  48  CFR  52.227-9, 
respectively. 

970.2702-5    Rights  to  proposal  data. 

Contracting  officers  must  include  the 
clause  at  48  CFR  52.227-23.  Rights  to 
Proposal  Data,  in  all  solicitations  and 
contracts  for  the  management  and 
operation  of  DOE  sites  and  facilities. 

970.2702-6    Notice  of  right  to  request 
patent  waiver. 

Contracting  officers  must  include  the 
provision  at  970,5227-9  in  all 
solicitations  for  contracts  for  the 
management  and  operation  of  DOE  sites 
or  facilities. 

970.2703    Patent  rights. 


970.2703-1 
clauses. 


Purposes  of  patent  rights 


(a)  DOE  sites  and  facilities  are 
managed  and  operated  on  behalf  of  the 
Department  of  Energy  by  a  contractor, 
pursuant  to  management  and  operating 
contracts  that  are  generally  awarded  for 
a  five  (5)  year  term,  with  the  possibility 
for  renewal.  Special  provisions  relating 
to  patent  rights  are  appropriately 
incorporated  into  an  M&O  contract 
because  of  the  unique  circvunstances 
and  responsibilities  of  memaging  and 
operating  a  Govemment-owmed  facility, 
as  compared  to  other  federally  funded 
research  and  development  contracts. 

(b)(1)  Technology  transfer  mission 
clause.  In  accordance  with  Public  Law 
101-189,  section  3133(d),  DOE  may 
grant  technology  transfer  authority  to 


M&O  contractors  operating  a  DOE 
facility.  Generally,  M&O  contractors 
have  the  right  to  elect  to  retain  title  to  . 
inventions  made  under  the  contract, 
whether  a  nonprofit  or  educational 
organizations,  as  a  result  of  35  U.S.C. 
200  et  seq.  (Bayh-Dole  Act),  or  a  large 
business,  as  a  result  of  a  class  patent 
waiver  issued  pursuant  to  10  CFR  part 
784.  Under  such  contracts,  the  M&O 
contractor  assumes  responsibilities  for 
commercializing  retained  inventions,  in 
accordance  with  the  Technology 
Transfer  Mission  clause  provided  at 
970.5227-3.  That  clause  also  governs 
such  activities  as  the  distribution  of 
royalties  earned  from  inventions  made 
under  the  contract  and  the  transfer  of 
patent  rights  in  inventions  made  under 
the  contract  to  successor  contractors. 

(2)  If  the  M&O  contractor  is  a 
nonprofit  organization  or  small  business 
firm  having  technology  transfer 
authority,  the  following  clauses  are 
inserted  into  the  M&O  contract: 
970.5227-3  and  970.5227-10. 

(3)  If  the  M&O  contract  has 
technology  transfer  as  a  mission  and  is 
to  be  performed  by  a  for-profit,  large 
business  firm  that  has  been  granted  an 
advance  class  weuver,  the  following 
clauses  are  inserted  into  the  M&O 
contract:  970.5227-3  and  970.5227-12. 
The  terms  of  the  clause  at  970.5227-12 
are  subject  to  modification  to  conform  to 
the  terms  of  the  class  waiver. 

(4)  If  the  M&O  contract  does  not  have 
a  technology  transfer  mission  and  is  to 
be  performed  by  a  for-profit,  large 
business  firm  and  does  not  have 
advance  class  waiver  under  10  CFR  part 
784,  the  patent  rights  clause  at 
970.5227-11  is  inserted  into  the  M&O 
contract,  and  the  Technology  Transfer 
Mission  clause  is  inapplicable. 

(5)  If  the  contractor  is  an  educational 
institution,  a  non-profit  organization  or 
a  small  business  firm  and  is  conducting 
privately  funded  technology  transfer 
activities,  involving  the  use  of  private 
funds  to  conduct  licensing  and 
marketing  activities  related  to 
inventions  made  under  the  contract  in 
accordance  with  the  Bayh-Dole  Act. 
DOE  may  modify  the  patent  rights 
clause  (970.5227-10)  to  address  issues 
such  as  the  disposition  of  royalties 
earned  under  the  privately  funded 
technology  transfer  program,  the 
transfer  of  patent  rights  to  a  successor 
contractor,  allowable  cost  restrictions 
concerning  privately  funded  technology 
transfer  activities,  and  the  Goverrmient's 
freedom  from  any  liability  related  to 
licensing  under  the  contractor's 
privately  funded  technology  transfer 
program. 

(c)  Contracting  officers  must  consult 
with  DOE  patent  counsel  assisting  the 


contracting  activity  or  the  Assistant 
General  Counsel  for  Technology 
Transfer  and  Intellectual  Property  for 
assistance  in  selecting  for  use  in  the 
solicitation,  negotiating,  or  approving 
appropriate  patent  rights  clauses  for  a 
M&O  contract.  It  may  be  appropriate  to 
include  more  than  one  patent  rights 
clause  in  a  solicitation  if  the  successful 
contractor  could,  for  instance,  be  either 
an  educational  or  a  large  business.  If  a 
large  business  may  be  selected  for 
performance  of  a  contract  that  will 
include  a  technology  transfer  clause,  the 
solicitation  must  include  the  clause  at 
970.5227-12  to  reflect  the  waiver  that 
will  likely  be  granted.  If  the  solicitation 
includes  more  than  one  patent  clause,  it 
must  include  an  explanation  of  the 
circumstances  under  which  the 
appropriate  clause  will  be  used.  The 
final  award  must  contain  only  one 
patent  rights  clause. 

970.2703-2    Patent  rights  clause 
provisions  for  management  and  operating 
contractors. 

(a)  Allocation  of  Principal  Rights: 
Bayh-Dole  provisions.  If  the 
management  and  operating  contractor  is 
an  educational  institution  or  nonprofit 
organization,  the  patent  rights  clause 
provided  at  970.5227-10  must  be 
inserted  into  the  M&O  contract.  Such 
entities  are  beneficiaries  of  Bayh-Dole 
Act,  including  the  paramount  right  of 
the  contractor  to  elect  to  retain  title  to 
inventions  conceived  or  first  actually 
reduced  to  practice  in  performance  of 
work  under  the  contract,  except  in  EKJE- 
exempted  areas  of  technology  or  in 
operation  of  DOE  facilities  primarily 
dedicated  to  naval  nuclear  propulsion 
or  weapons  related  programs. 

(b)  Allocation  of  Principal  Rights: 
Government  title.  (1)  The  patent  rights 
clause  provided  at  970.5227-11  must  be 
incorporated  into  the  M&O  contract  if 
the  contractor  is  a  for-profit,  large 
business  firm  and  the  contract  does  not 
have  a  technology  transfer  mission  or  if. 
without  regard  to  the  type  of  contractor, 
the  contract  is  for  the  operation  of  a 
DOE  facility  primarily  dedicated  to 
naval  nuclear  propulsion  or  weapons 
related  programs.  That  clause  provides 
for  DOE's  statutory  obligation  to  take 
title  to  inventions  conceived  or  first 
actually  reduced  to  practice  in  the 
course  of  or  under  an  M&O  contract, 
and  does  not  contemplate  an  advance 
class  waiver  of  Goverimient  rights  in 
inventions,  or  participation  by  the 
contractor  in  technology  transfer 
activities. 

(2)  While  only  in  rare  circumstances 
does  a  for-profit  large  business 
contractor  whose  contract  contains  no 
technology  transfer  mission  receive 
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rights  in  or  title  to  inventions  made 
under  the  contract,  the  contractor  does 
have  the  right  to  request  a  license  or 
foreign  patent  rights  in  inventions  made 
under  the  contract,  and  may  petition  for 
a  waiver  of  Government  rights  in 
identified  inventions.  The  patent  rights 
clause  970.5227-11  does  not  include 
many  of  the  provisions  of  patent  rights 
clauses  970.5227-10  and  970.5227-12. 
related  to  the  filing  of  patent 
applications  by  the  contractor,  the 
granting  of  rights  in  inventions  by  the 
contractor  to  third  parties  (preference 
for  United  States  industry),  and 
conditions  allowing  the  Government  to 
grant  licenses  to  third  parties  in 
inventions  retained  by  the  contractor 
(march-in  rights).  Any  instrument 
granting  rights  in  inventions  made 
under  a  contract  governed  by  patent 
rights  clause  970.5227-11  must  include 
these  additional  provisions  within  its 
terms  and  conditions. 

(c)  Allocation  of  Principal  Rights: 
Contractor  right  to  elect  title  under  an 
advance  class  waiver.  If  the  M&O 
contractor  is  a  for-profit,  large  business 
firm  and  the  Government  has  granted  an 
advance  class  waiver  of  Government 
rights  in  inventions  made  in  the  course 
of  or  under  the  M&O  contract,  under  the 
authority  of  the  Atomic  Energy  Act  of 
1954  (42'  U.S.C.  2182)  and  the  Federal 
Nonnuclear  Energy  Act  of  1974  (42 
U.S.C.  5908(c)),  the  patent  rights  clause 
provided  at  970.5227-12  must  be 
inserted  into  the  M&O  contract,  unless 
the  terms  and  conditions  of  such  an 
approved  waiver  alter  or  replace  the 
patent  rights  clause  provisions  pursuant 
to  10  CFR  part  784. 

(d)  Extensions  of  time — DOE 
discretion  The  patent  rights  clauses  for 
M&O  contracts  require  the  contractor  to 
take  certain  actions  within  prescribed 
time  periods  to  comply  with  the 
contract  and  preserve  its  rights  in 
inventions.  The  M&O  contractor  may 
request  extensions  of  time  in  which  to 
take  such  actions  by  submitting  written 
justification  to  DOE,  and  DOE  may  grant 
the  contractor's  requests,  on  a  case-by- 
case  basis.  If  the  time  period  expired 
due  to  negligence  by  the  contractor, 
DOE  may  grant  a  request  for  an 
extension  of  time  upon  a  showing  by  the 
contractor  that  corrective  procedures  are 
in  place  to  avoid  such  negligence  in  the 
future.  If  a  contractor  is  requesting  an 
extension  of  time  in  which  to  elect  to 
retain  title  to  an  invention,  DOE  may 
grant  the  request  if  the  extension  allows 
the  contractor  to  conduct  further 
experimentation,  market  research,  or 
other  analysis  helpful  to  determine 
contractor  interest  in  electing  title  to  the 
invention,  among  other  considerations. 
Generally,  the  extensions  of  time  are  for 


periods  of  between  six  (6)  months  to  one 
(1)  year. 

(e)  Facilities  license.  These  include 
the  rights  to  make,  use,  transfer,  or 
otherwise  dispose  of  all  articles, 
materials,  products,  or  processes 
embodying  inventions  or  discoveries 
used  or  embodied  in  the  facility 
regardless  of  whether  or  not  conceived 
or  first  actually  reduced  to  practice 
under  or  in  the  course  of  such  a 
contract.  The  patent  rights  clauses, 
970.5227-^10,  970.5227-11.  970.5227- 
12,  each  contain  a  provision  granting 
the  Government  this  facilities  license. 

(f)  Deletion  of  classified  inventions 
provision.  If  DOE  determines  that  the 
research,  development,  demonstration 
or  production  work  to  be  performed 
during  the  course  of  a  management  and 
operating  contract  most  probably  will 
not  involve  classified  subject  matter  or 
result  in  any  inventions  that  require 
security  classification,  DOE  patent 
counsel  may  advise  the  contracting 
officer  to  delete  the  patent  rights  clause 
provision  entitled,  "Classified 
Inventions"  from  the  M&O  contract. 

(g)  Alternate  1 — Weapons  Related 
Research  or  Prr-duction.  If  DOE  grants 
technology  transfer  authority  to  a  DOE 
facility,  pursuant  to  Public  Law  101- 
189,  section  3133(d),  and  the  DOE 
owned  facility  is  involved  in  weapons 
related  research  and  development,  or 
production,  then  Alternate  1  of  the 
patent  rights  clauses  must  be  inserted 
into  the  M&O  contract.  Alternate  1 
defines  weapons  related  subject 
inventions  and  restricts  the  contractor's 
rights  with  respect  to  such  inventions. 

970.2704    Rights  in  data. 

970.2704-1     General. 

(a)  Rights  in  data  relating  to  the 
performance  of  the  contract  and  to  all 
facilities  are  significant  in  assuring 
continuity  of  the  management  and 
operation  of  DOE  facilities.  IX  is  crucial 
in  assuring  DOE's  continuing  ability  to 
perform  its  statutory  missions  that  DOE 
obtain  rights  to  all  data  produced  or 
specifically  used  by  its  management  and 
operating  contractors  and  appropriate 
subcontractors.  In  order  to  obtain  the 
necessary  rights  in  technical  data,  DOE 
contracting  officers  shall  assure  that 
management  and  operating  contracts 
contain  either  the  Rights  in  Data  clause 
at  48  CFR  970.5227-1,  Rights  in  Data- 
Facilities,  or  the  clause  at  48  CFR 
970.5227-2.  Rights  in  Data— Technology' 
Transfer.  Selection  of  the  appropriate 
c  lause  is  dependent  upon  whether 
technology  transfer  is  a  mission  of  the 
management  and  operating  contract 
pursuant  to  the  National 
Competitiveness  Technology  Transfer 


Act  of  1989,  Public  Law  101-189,  (15 
U.S.C.  3711  et  seq..  as  amended).  If 
technology  transfer  is  not  a  mission  of 
the  management  and  operating  contract, 
the  clause  at  48  CFR  970.5227-1,  Rights 
in  Data — Facilities,  shall  be  used.  In 
those  instances  in  which  technology' 
transfer  is  a  mission  of  the  contract,  the 
clause  at  48  CFR  970.5227-2,  Rights  in 
Data — Technology  Transfer,  shall  be 
used. 

(b)  Employees  of  the  management  and 
operating  contractor  may  not  be  used -to 
assist  in  the  preparation  of  a  proposal  or 
bid  for  services  which  are  similar  or 
related  to  those  being  performed  under 
the  contract,  which  are  to  be  performed 
by  the  contractor  or  its  parent  or  affiliate 
organization  for  commercial  customers 
unless  the  employee  has  been  separated 
from  work  under  the  DOE  contract  for 
such  period  as  the  Head  of  the 
Contracting  Activity  or  designee  shall 
have  directed. 

970.2704-2    Procedures. 

(a)  The  clauses  at  48  CFR  970.5227- 
1,  Rights  in  Data- Facilities,  and  48  CFR 
970.5227-2,  Rights  in  Data— Technology 
Transfer,  both  provide  generally  for 
Government  ownership  and  for 
unlimited  rights  in  the  Government  for 
all  data  first  produced  in  the 
performance  of  the  contract  and 
unlimited  rights  in  data  specifically 
used  in  the  performance  of  the  contract. 
Both  clauses  provide  that,  subject  to 
patent,  security,  and  other  provisions  of 
the  contract,  the  contractor  may  use 
contract  data  for  its  private  purposes. 
The  contractor,  imder  either  clause, 
must  treat  any  data  furnished  by  DOE  or 
acquired  from  other  Government 
agencies  or  private  entities  in  the 
performance  of  their  contracts  in 
accordance  with  any  restrictive  legends 
contained  therein. 

(b)  Since  both  clauses  secure  access  to 
and,  if  requested,  delivery  of  technical 
data  used  in  the  performance  of  the 
contract,  there  is  generally  no  need  to 
use  the  Additional  Technical  Data 
Requirements  clause  at  48  CFR  52.227- 
16  in  the  management  and  operating 
contract. 

(c)(1)  Paragraph  (d)  of  the  clause  at  48 
CFR  970.5227-1.  Rights  in  Data- 
Facilities,  and  paragraph  (f)  of  the 
clause  at  48  CFR  970.5227-2,  Rights  in 
Data — Technology  Transfer,  provide  for 
the  inclusion  in  subcontracts  of  the 
Rights  in  Technical  Data — General 
clause  at  48  CFR  52.227-14.  with 
Alternate  V,  and  modified  in  accordance 
with  DEAR  927.409.  Those  clauses  also 
provide  for  the  inclusion  in  appropriate 
subcontracts  Alternates  II,  III,  and  IV  to 
the  clause  at  48  CFR  52.227-14  with 
DOE'S  prior  approval  and  the  inclusion 
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of  the  Additional  Technical  Data 
Requirements  clause  at  48  CFR  52.227- 
16  in  all  subcontracts  for  research, 
development,  or  demonstration  and  all 
other  subcontracts  having  special 
requirements  for  the  production  or 
delivery  of  data.  In  subcontracts, 
including  subcontracts  for  related 
support  services,  involving  the  design  or 
operation  of  any  plants  or  facilities  or 
specially  designed  equipment  for  such 
plants  or  facilities  that  are  managed  or 
operated  by  the  contractor  imder  its 
contract  with  DOE.  the  management  and 
operating  contractor  shall  use  the  Rights 
in  Data — Facilities  clause  at  48  CFR 
970.5227-1. 

(2)  Where,  however,  a  subcontract  is 
to  be  awarded  by  the  management  and 
operating  contractor  in  connection  with 
a  program,  as  discussed  at  927.404-70, 
which  provides  statutory  authority  to 
protect  from  public  disclosure,  data  first 
produced  under  contracts  awarded 
pursuant  to  the  program,  contracting 
officers  shall  ensure  that  the 
management  and  operating  contractor 
includes  in  that  subcontract  the  rights  in 
data  clause  provided  by  DOE  Patent 
Counsel,  consistent  with  any 
accompanying  guidance. 

(3)  Management  and  operating 
contractors  and  higher-tier 
subcontractors  shall  not  use  their  power 
to  award  subcontracts  as  economic 
leverage  to  acquire  rights  in  a 
subcontractor's  limited  rights  data  or 
restricted  computer  software  for  their 
private  use,  nor  may  they  acquire  rights 
in  a  subcontractor's  limited  rights  data 
or  restricted  computer  software  except 
through  the  use  of  Alternate  n  or  III  to 
the  clause  at  48  CFR  52.227-14, 
respectively,  without  the  prior  approval 
of  DOE  Patent  Counsel. 

(d)(1)  Paragraphs  (e)  and  (f)  of  the 
clause  at  48  CFR  970.5227-1,  Rights  in 
Data — Facilities,  and  paragraphs  (g)  and 
(h)  of  the  clause  at  48  CFR  970.5227-2, 
Rights  in  Data — Technology  Transfer, 
provide  for  the  contractor's  granting  a 
nonexclusive  license  in  any  limited 
rights  data  and  restricted  computer 
software  specifically  used  in 
performance  of  the  contract. 

(2)  In  certain  instances  the  objectives 
of  DOE  would  be  frustrated  if  the 
Government  did  not  obtain,  at  the  time 
of  contracting,  limited  license  rights  on 
behalf  of  responsible  third  parties  and 
the  Government,  and  to  limited  rights 
data  or  restricted  computer  software  or 
both  necessary  for  the  practice  of  subject 
inventions  or  data  first  produced  or 
delivered  in  the  performance  of  the 
contract.  This  situation  may  arise  in  the 
performance  of  management  and 
operating  contracts  and  contracts  for  the 
management  or  operation  of  a  DOE 


facility  or  site.  Contracting  officers 
should  consult  with  program  officials 
and  Patent  Counsel.  No  such  rights 
should  be  obtained  from  a  small 
business  or  non-profit  organization, 
unless  similar  rights  in  background 
inventions  of  the  small  business  or  non- 
profit organization  have  been  authorized 
in  accordance  with  35  U.S.C.  202(f). 
Where  such  a  background  license  is  in 
DOE's  interest,  a  provision  that  provides 
substantially  as  Alternate  VI  at  48  CFR 
952.227-14  should  be  added  to  the 
appropriate  clause,  48  CFR  970.5227-1, 
Rights  in  Data — Facilities,  or  48  CFR 
970.5227-2,  Rights  in  Data— Technology 
Transfer. 

(e)  The  Rights  in  Data — Technology 
Transfer  clause  at  48  CFR  970.5227-2 
differs  from  the  clause  at  48  CFR 
970.5227-1,  Rights  in  Data— Facilities, 
in  the  context  of  its  more  detailed 
treatment  of  copyright.  In  management 
and  operating  contracts  that  have 
technology  transfer  as  a  mission,  the 
right  to  assert  copyright  in  data  first 
produced  under  the  contract  will  be  a 
valuable  right,  and  commercialization  of 
such  data,  including  computer  software, 
will  assist  the  management  and 
operating  contractor  in  advancing  the 
technology  transfer  mission  of  the 
contract.  The  clause  at  48  CFR 
970.5227-2,  Rights  in  Data— Technology 
Transfer,  provides  for  DOE  approval  of 
DOE's  taking  a  limited  copyright  license 
for  a  period  of  five  years,  and,  in  certain 
rare  cases,  specified  longer  periods  in 
order  to  contribute  to  commercialization 
of  the  data. 

(f)  Contracting  officers  should  consult 
with  Patent  Counsel  to  assure  that 
requirements  regarding  royalties  and 
conflicts  of  interest  associated  with 
asserting  copyright  in  data  first 
produced  under  the  contract  are 
appropriately  addressed  in  the 
Technology  Transfer  Mission  clause  (48 
CFR  970.5227-3)  of  the  management 
and  operating  contract.  Where  it  is  not 
otherwise  clear  which  DOE  program 
funded  the  development  of  a  computer 
software  package,  such  as  where  the 
development  was  funded  out  of  a 
contractor's  overhead  account,  the  DOE 
program  which  was  the  primary'  source 
of  funding  for  fhe  entire  contract  is 
deemed  to  have  administrative 
responsibility.  This  issue  may  arise. 
among  others,  in  the  decision  whether 
to  grant  the  contractor  permission  to 
assert  copjTight.  See  paragraph  (e)  of  the 
Rights  in  Data — Technology  Transfer 
clause  at  970.5227-2. 

(g)  In  management  and  operating 
contracts  involving  access  to  DOE- 
owned  Category  C-24  restricted  data,  as 
set  forth  in  10  CFR  part  725,  DOE  has 
reserved  the  right  to  receive  reasonable 


compensation  for  the  use  of  its 
inventions  and  discoveries,  including 
its  related  restricted  data  and 
technology.  Alternate  I  to  each  clause 
shall  be  used  where  access  to  Category' 
C-24  restricted  data  is  contemplated  in 
the  performance  of  a  contract. 

970.2704-3    Contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  48  CFR  970.5227-1 ,  Rights 
in  Data — Facilities,  in  management  and 
operating  contracts  which  do  not 
contain  the  clause  at  48  CFR  970.5227- 

2,  Rights  in  Data — Technology  Transfer. 
The  contracting  officer  shall  include  the 
clause  with  its  Alternate  I  in  contracts 
where  access  to  Categon.'  C-24  restricted 
data,  as  set  forth  in  10  CFR  part  725,  is 
to  be  provided  to  contractors. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  970.5227-2,  Rights  in 
Data — Technolog>'  Transfer,  in 
management  and  operating  contracts 
which  contain  the  clause  at  970.5227- 

3,  Technology  Transfer  Mission.  The 
contracting  officer  shall  include  the 
clause  with  its  Alternate  I  in  contracts 
where  access  to  Category  C-24  restricted 
data,  as  set  forth  in  10  CFR  part  725.  is 
to  be  provided  to  contractors. 

970.2770    Technology  Transfer. 

970.2770-1     General. 

This  subpart  prescribes  policies  and 
procedures  for  implementing  the 
National  Competitiveness  Technology 
Transfer  Act  of  1989,  Public  Law  101- 
189.  (15  U.S.C.  3711  et  seq..  as 
amended).  The  Act  requires  that 
technology  transfer  be  established  as  a 
mission  of  each  Government-owned 
laboratory'  operated  under  contract  by  a 
non-Federal  entity.  The  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994  expanded  the  definition  of 
"laboratory"  to  include  weapon 
production  facilities  that  are  operated 
for  national  security  purposes  and  are 
engaged  in  the  production, 
maintenance,  testing,  or  dismantlement 
of  a  nuclear  weapon  or  its  components. 

970.2770-2    Policy. 

All  new  awards  for  or  extensions  of 
existing  DOE  laboratory-  or  weapon 
production  facility'  management  and 
operating  contracts  shall  have 
technology  transfer,  including 
authorization  to  award  Cooperative 
Research  and  Development  Agreements 
(CRADAs),  as  a  laboratory  or  facility 
mission  under  Section  11(a)(1)  of  the 
Stevenson-Wydler  Technology 
Innovation  Act  of  1980.  Public  Law  96- 
480  (15  U.S.C.  3701  et  seq.,  as 
amended).  A  management  and  operating 
contractor  for  a  facility  not  deemed  to  be 
a  laborator>'  or  weapon  production 
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facility  may  be  authorized  on  a  case-by- 
ca.se  basis  to  support  the  DOE 
technology  transfer  mission  including, 
but  not  limited  tu,  participating  in 
CR.\DAs  awarded  by  DOE  laboratories 
and  weapon  production  facilities. 

970.2770-3    Technology  transfer  and 
patent  rights. 

The  National  Competitiveness 
Technology  Transfer  Act  of  1989 
(NCTTA)  established  technology 
transfer  as  a  mission  for  Goyernment- 
owned.  contractor-operated  laboratories, 
including  weapons  production  facilities, 
and  authorizes  those  laboratories  to 
negotiate  and  award  cooperative 
research  and  development  agreements 
with  public  and  private  entities  for 
purposes  of  conducting  research  and 
development  and  transferring 
technology  to  the  private  sector  In 
implementing  the  NCTTA.  DOE  has 
negotiated  technology  transfer  clauses 
with  the  contractors  managing  and 
operating  its  laboratories.  Those 
technology  transfer  clauses  must  be  read 
in  concert  with  the  patent  rights  clause 
required  by  this  subpart.  Thus,  each 
management  and  operating  contractor 
holds  title  to  subject  inventions  for  the 
benefit  of  the  laboratory  or  facility  being 
managed  and  operated  by  that 
contractor 

970.2770-4    Contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  970.5227-3.  Technology 
Transfer  Mission,  in  each  solicitation  for 
a  new  or  an  extension  of  an  existing 
laboratory  or  weapon  production  facility 
management  and  operating  contract. 

(b)  If  the  contractor  is  a  nonprofit 
organization  or  small  business  eligible 
under  35  U.S.C.  200  et  seq  .  to  receive 
title  to  any  inventions  under  the 
contract  and  proposes  to  fund  at  private 
expense  the  maintaining,  licensing,  and 
marketing  of  the  inventions,  the 
contracting  officer  shall  use  the  basic 
clause  with  its  Alternate  I. 

(c)  If  the  facility  is  operated  for 
national  security  purposes  and  engaged 
in  the  production,  maintenance,  testing, 
or  dismantlement  of  a  nuclear  weapon 
or  its  components,  the  contracting 
officer  shall  use  the  basic  clause  with  its 
Alternate  II. 

Subpart  970.28 — Bonds  and  Insurance 

970.2803    Insurance. 

970.2803-1     Workers'  Compensation 
Insurance. 

(a)  Policies  and  requirements  ( 1 ) 
Workers'  compensation  insurance 
protects  employers  against  liability 
imposed  by  workers'  compensation  laws 
for  injur>'  or  death  to  employees  arising 


out  of,  or  in  the  course  of,  their 
employment.  This  type  of  insurance  is 
required  by  state  laws  unless  employers 
have  acceptable  programs  of  self- 
insurance. 

(2)  Special  rrquirements.  Certain 
workers'  compensation  laws  contain 
provisions  which  result  in  limiting  the 
protection  afforded  persons  subject  to 
such  laws.  The  policy  with  respect  to 
these  limitations  as  they  affect  persons 
employed  by  management  and  operating 
contractors  is  set  forth  as  follows: 

(i)  Elective  provisions.  Some  worker's 
compensation  laws  permit  an  employer 
to  elect  not  to  be  subject  to  its 
provisions.  It  is  DOE  policy  to  require 
these  contractors  to  be  subject  to 
workers'  compensation  laws  in 
jurisdictions  permitting  election. 

(ii)  Statuton,'  immunity.  Under  the 
provisions  of  some  workers' 
compensation  laws,  certain  types  of 
employers;  e.g..  nonprofit  educational 
institutions,  are  rtdieved  from  liability. 
If  a  contractor  has  a  statutory  option  to 
accept  liability,  it  is  DOE  policy  to 
require  the  contractor  to  do  so. 

(iii)  Limited  medical  benefits.  Some 
workers'  compensation  laws  limit  the 
liability  of  the  employer  for  medical 
care  to  a  maximum  dollar  amount  or  to 
a  specified  period  of  time.  In  such  cases, 
a  contractor's  workers'  compensation 
insurance  policy  should  contain  a 
standard  extrastatutory  medical 
coverage  endorsement. 

(iv)  Limits  on  occupational  disease 
coverage  and  employers '  liability.  Some 
workers'  compensation  laws  do  not 
provide  coverage  for  all  occupational 
diseases  In  such  situations,  a 
contractor's  workers'  compensation 
insurance  policy  should  contain 
voluntary  coverage  for  all  occupational 
diseases. 

(3)  Contractor  "employees'  benefit 
plan" — self-msurers.  The  policies  and 
recjuirenients  set  forth  in  paragraph 
(a)(2)  of  this  section  apply  where 
management  and  operating  contractors 
purchase  workers'  compensation 
insurance.  With  respect  to  self-insured 
contractors,  the  objectives  specified  in 
paragraph  (a)(2)  also  shall  be  met 
through  primary  or  excess  workers' 
compensation  and  employers'  liability 
insurance  policvlies)  or  an  approved 
combination  thereof  "Employees  " 
benefit  plans"  which  were  established 
in  prior  years  may  be  continued  to 
contrast  termination  at  existing  benefit 
levels. 

(b)  Assignment  of  responsibilities.  (1) 
Office  of  Contract  and  Resource 
Management,  within  the  Headquarters 
procurement  organization,  other 
officials,  and  the  Heads  of  Contracting 
Activities,  consistent  with  their 


delegations  of  responsibility,  shall 
assure  management  and  operating 
contracts  are  consistent  with  the 
policies  and  requirements  of  paragraph 
(a)  of  this  section. 

(2)  In  discharging  assigned 
responsibility,  the  Heads  of  Contracting 
Activities  shall: 

(i)  Periodically  review  workers' 
compensation  insurance  programs  of 
management  and  operating  contractors 
in  the  light  of  applicable  workers' 
compensation  statutes  to  assure 
conformance  with  the  requirements  of 
paragraph  (a)  of  this  section. 

(ii)  Evaluate  the  adequacy  of  coverage 
of  "self-insured"  workers" 
compensation  programs; 

(iii)  Provide  arrangements  for  the 
administration  of  any  existing 
"employees"  benefit  plans  until  such 
plans"  are  terminated;  and 

(iv)  Submit  to  the  Office  of  Contract 
and  Resource  Management,  within  the 
Headquarters  procurement  organization, 
all  proposals  for  the  modification  of 
existing  "emplovees'  benefit  plans." 

(3)  The  Office'of  Contract  and 
Resource  Management,  within  the 
Headquarters  procurement  organization, 
is  responsible  for  approving 
management  and  operating  contractor 
"employees'  benefit  plans." 

970.2803-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5228-1, 
Insurance — Litigation  and  Claims,  in  all 
management  and  operating  contracts. 
Paragraphs  (h)(3)  and  (j)(2)  of  that  clause 
apply  to  a  nonprofit  contractor  only  to 
the  extent  specifically  provided  in  the 
individual  contract. 

Subpart  970.29 — Taxes 

970.2902    Federal  excise  taxes. 

970.2902-1     Exemptions  from  Federal 
excise  taxes. 

(a)  The  exemption  respecting  taxes  on 
communication  services  or  facilities  has 
been  held  to  extend  to  such  services 
when  furnished  to  DOE  management 
and  operating  contractors  who  pay  for 
such  services  or  facilities  from  advances 
made  to  them  by  DOE  under  their 
contracts. 

fb)  Where  it  is  considered  that  a 
request  for  an  additional  exemption  in 
the  performance  of  a  management  and 
operating  contract  would  be  justified,  a 
recommendation  that  such  a  request  be 
made  should  be  forwarded  to  the  Chief 
Financial  Officer,  Headquarters. 

(c)  Where  tax  exemption  certificates 
are  required  in  connection  with  the 
taxes  cited  in  this  section,  the  Head  of 
the  Contracting  Activity  will  supply 
standard  Government  forms  (SF  1094. 
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U.S.  Tax  Exemption  Certificate)  on 
request. 

970.2903  State  and  local  taxes. 

970.2903-1    Applicability  of  state  and  local 
taxes  to  ttte  government. 

It  is  DOE  policy  to  secure  those 
inunimities  or  exemptions  from  state 
and  local  taxes  to  which  it  is  entitled 
under  the  Federal  Constitution  or  state 
laws.  In  carrying  out  this  policy,  the 
Heads  of  Contracting  Activities  shall: 

(a)  Take  all  necessary  steps  to 
preclude  payment  of  any  taxes  for 
which  any  of  the  immunities  or 
exemptions  cited  in  this  subpart  are 
available.  Advice  of  Counsel  should  be 
sought  as  to  the  availability  of  such 
immunities  or  exemptions; 

(b)  Acquire  directly  and  furnish  to 
contractors  as  Government  furnished 
property,  equipment,  material,  or 
services  when,  in  the  opinion  of  the 
Head  of  the  Contracting  Activity: 

(1)  Such  direct  acquisition  will  result 
in  substantial  savings  to  the 
Government,  taking  into  consideration 
any  additional  administrative  costs; 

(2)  Such  direct  acquisition  will  not 
have  a  substantial  adverse  effect  on  the 
relationship  between  DOE  and  its 
contractor;  and 

(3)  Such  direct  acquisition  will  not 
have  a  substantial  adverse  effect  on  the 
DOE  program  or  schedules. 

970.2904  Contract  clauses. 

970.2904-1    Management  and  ojserating 
contracts. 

(a)  Pursuant  to  48  CFR  29.401-6(b), 
the  clause  at  48  CFR  52.229-10,  State  of 
New  Mexico  Gross  Receipts  and 
Compensating  Tax,  is  applicable  to 
management  and  operating  contracts 
that  meet  the  three  conditions  stated. 
The  contracting  officer  shall  modify 
paragraph  (b)  of  the  clause  to  replace  the 
phrase  "Allowable  Cost  and  Payment 
clause"  with  the  phrase  "Payments  and 
advances." 

(b)  Contracting  officers  shall  include 
the  clause  at  48  CFR  970.5229-1,  State 
and  Local  Taxes,  in  management  and 
operating  contracts. 

Subpart  970.30— Cost  Accounting 
Standards 

970.3002    CAS  program  requirements. 

970.3002-1    Applicability. 

The  provisions  of  48  CFR  part  30  and 
48  CFR  chapter  99  (FAR  Appendix) 
shall  be  followed  for  management  and 
operating  contracts. 


Subpart  970.31— Contract  Cost 
Principles  and  Procedures 

970.3101-00-70    Scope  of  subpart. 

(a)  The  Procurement  Executive  is 
responsible  for  developing  and  revising 
the  policy  and  procedures  for  the 
determination  of  allowable  costs 
reimbursable  under  a  management  and 
operating  contract,  and  for  coordination 
with  other  Headquarters'  offices  having 
joint  interests. 

(b)  The  Head  of  the  Contracting 
Activity  is  responsible  for  following  the 
policy,  principles  and  standards  set 
forth  in  this  subpart  in  establishing  the 
compensation  and  reimbursement 
provisions  of  contracts  and  subcontracts 
and  for  submission  of  deviations  for 
Headquarters  consideration  and 
approval, 

970.3101-9    Advance  agreements  (DOE 
coverage-paragraph  (i)). 

(i)  At  any  time,  in  accordance  with 
the  contract  terms  and  conditions,  the 
contracting  officer  may  pursue  an 
advance  agreement  in  connection  with 
any  cost  item  under  a  contract. 

970.31 01-10    Cost  certification . 

(a)  Certain  contracts  require 
certification  of  the  costs  proposed  for 
final  payment  purposes.  Section  48  CFR 
970.4207-03-02  states  the 
administrative  procedures  for  the 
certification  provisions  and  the  related 
contract  clause  prescription. 

(b)  If  unallowable  costs  are  included 
in  final  cost  settlement  proposals, 
penalties  may  be  assessed.  Section  48 
CFR  970.4207-03-02  states  the 
administrative  procedures  for  penalty 
assessment  provisions  and  the  related 
clause  prescription. 

970.3102-3-70    Home  office  expenses. 

(a)  For  on-site  work,  DOE's  fee  for 
management  and  operating  contracts, 
determined  under  the  policy  of  and 
calculated  per  the  procedures  in  48  CFR 
970.1504-1-3,  generally  provides 
adequate  compensation  for  home  or 
corporate  office  general  and 
administrative  expenses  incurred  in  the 
general  management  of  the  contractor's 
business  as  a  whole. 

(1)  DOE  recognizes  that  some  Home 
Office  Expenses  are  incurred  for  the 
benefit  of  a  management  and  operating 
contract.  DOE  has  elected  to  recognize 
that  benefit  through  fee  due  to  the 
difficulty  of  determining  the  dollar 
value  applicable  to  any  management 
and  operating  contract.  The  difficulty 
arises  because: 

(i)  The  general  construct  of  a 
management  and  operating  contract 
results  in  minimal  Home  Office 
involvement  in  the  contract  work,  and 


(ii)  Conventional  Home  Office 
Expense  allocation  techniques  that  use 
bases  such  as  total  operating  costs,  labor 
dollars,  hours  etc.,  are  not  appropriate 
because  they  inherently  assume 
significant  contractor  investment  (in 
terms  of  its  own  resources,  such  as, 
labor,  material,  overhead,  etc.). 
Contractor  investments  are  minimal 
under  DOE's  operating  and  management 
contracts.  The  contracts  are  totally 
financed  by  DOE  advance  payments, 
and  DOE  provides  government-owned 
facilities,  property,  and  other  needed 
resources. 

(2)  From  time  to  time,  the  fee  for  a 
management  and  operating  contract  mav 
not  be  adequate  compensation  for  Home 
Office  Expenses  incurred  for  the  benefit 
of  the  contract.  An  indication  that  such 
a  case  exists  is  the  need  for  significant 
home  office  support  to  deal  with  issues 
at  the  site  that  occur  without  the  fault 

or  negligence  of  the  contractor,  for 
example,  the  need  for  home  office  legal 
support  to  deal  with  third  party, 
environmental,  safety,  or  health  issues. 

(3)  In  such  a  case,  the  contracting 
officer,  after  obtaining  the  HCA's 
approval,  may  consider  a  contractor 
request  for  additional  compensation. 
The  contractor  may  request: 

(i)  Fee  in  addition  to  its  normal  fee 
(but  see48CFR970.1504-l-3(b)(l)  if 
the  contract  is  for  the  management  and 
operation  of  a  laboratory);  or 

(ii)  Compensation  on  the  basis  of 
actual  cost. 

(4)  Because  the  contract's  fee  provides 
some  compensation  for  Home  Office 
Expenses,  the  contractor's  request  for 
additional  compensation  must  always 
be  for  an  amount  less  than  the  Home 
Office  Expenses  that  are  incurred  for  the 
benefit  of  the  management  and 
operating  contract. 

(b)  For  off-site  work,  the  DOE  allows 
Home  Office  Expenses  under  architect- 
engineer,  supply  and  research  contracts 
with  commercial  contractors  performing 
the  work  in  their  own  facilities.  Home 
Office  Expenses  may,  however,  be 
included  for  reimbursement  under  such 
DOE  off-site  architect-engineer,  supply 
and  research  contracts,  only  to  the 
extent  that  they  are  determined,  after 
careful  examination,  to  be  allowable, 
reasonable,  and  properly  allocable  to  the 
work.  Work  performed  in  a  contractor's 
own  facilities  under  a  management  and 
operating  or  construction  contract  may 
likewise  be  allowed  to  bear  the  properly 
allocable  portion  of  allowable  Home 
Office  Expenses. 
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970.3102-05    Application  of  cost 
principles. 

970.3102-05-4    Bonding  costs.  (DOE 
coverage-paragraph  (d)) 

(d)  The  allowability  of  bonding  costs 
shall  be  determined  pursuant  to  48  (;FR 
970.5228-1.  Insurance-litigation  and 
claims. 

970.3102-05-6    Compensation  for  personal 
services.  (DOE  coverage-paragraphs  (a) 
and  (p)) 

(a)(6)  In  determining  the 
reasonableness  of  compensation,  the 
compensation  of  each  individual 
contractor  employee  normally  need  not 
be  subjected  to  review  and  approval. 
Cienerally,  the  compensation  paid 
individual  employees  should  be  left  to 
the  judgment  of  contractors  subject  to 
the  limitations  of  DOE-approved 
compensation  policies,  programs, 
classification  systems,  and  schedules. 
and  amounts  of  money  authorized  for 
wage  and  salary  increases  for  groups  of 
employees.  However,  the  contracting 
officer  shall  designate  a  compensation 
threshold  appropriate  for  the  particular 
situation.  The  contract  shall  specifically 
provide  that  contracting  officer  approval 
is  required  for  compensating  an 
individual  contractor  employee  above 
the  tlireshold  if  a  total  of  50  percent  or 
more  of  such  compensation  is 
reimbursed  under  DOE  cost-type 
contracts.  For  purposes  of  designating 
the  threshold,  total  compensation 
includes  only  the  employee's  salary  and 
cash  bonus  or  incentive  compensation. 

(7)(i)  Reimbursable  costs  for 
compensation  for  personal  services  are 
to  be  set  forth  in  a  personnel  appendix 
which  is  a  part  of  the  contract  This 
personnel  appendix  shall  be  negotiated 
using  the  principles  and  policies  of  48 
CFR  31.205-6,  Compensation,  as 
supplemented  by  this  section. 
970.3102-05-6,  and  other  pertinent 
parts  of  the  DEAR.  Costs  that  are 
unallowable  under  other  contract  terms 
shall  not  be  allowable  as  compensation 
for  personnel  services. 

(ii)  The  personnel  appendix  sets  forth 
in  detail  personnel  costs  and  related 
expenses  allowable  under  the  contract 
and  documents  personnel  policies, 
practices  and  plans  which  have  been 
found  acceptable  by  the  contracting 
officer.  The  contractor  will  advise  DOE 
of  any  proposed  changes  in  any  matters 
covered  by  these  policies,  practices  or 
plans  which  relate  to  personnel  costs. 
The  personnel  appendix  may  be 
modified  from  time  to  time  in  writing  by 
mutual  agreement  of  the  contractor  and 
DOE  without  execution  of  an 
amendment  to  the  contract.  Such 
modifications  shall  be  evidenced  by 
execution  of  written  numbered  approval 


letters  from  the  contracting  officer  or  his 
representative.  Types  of  personnel  costs 
and  related  expenses  addressed  in  the 
personnel  appendix,  or  amendments 
thereto,  are  as  follows:  Salaries  and 
wages:  bonuses  and  incentive 
compensation;  overtime,  shift 
differential,  holiday,  and  other  premium 
pav  for  time  worked;  welfare  benefits 
and  retirement  programs:  paid  time  off, 
and  salaries  and  wages  to  employees  in 
their  capacity  as  union  stewards  and 
committeemen  for  time  spent  in 
handling  grievances,  or  serving  on  labor 
management  (contractor)  committees 
provided,  however,  that  the  contracting 
officer's  approval  is  required  in  each 
instance  of  total  compensation  to  an 
individual  employee  above  an  annual 
rate  as  specified  in  the  personnel 
appendix. 

(p)(l)  Notwithstanding  the  costs  cited 
in  this  subsection,  incurred  for 
compensation  of  a  senior  executive  in 
excess  of  the  benchmark  compensation 
amount  determined  applicable  for  the 
contractor  fiscal  year  by  the 
Administrator.  Office  of  Federal 
Procurement  Policy,  are  unallowable. 
Allowable  costs  of  executive 
compensation  shall  be  determined 
pursuant  to  Federal  Acquisition 
Regulation  31.205-6(p). 

970.31 02-05-1 8    Independent  research  and 
development  and  bid  and  proposal  costs. 
(DOE  coverage-paragraphs  (c)). 

(c)  Independent  Research  and 
Development  and  Bid  and  Proposal 
costs  are  unallowable.  However, 
contracting  officer  approved  Laboratory 
Directed  Research  and  Development 
costs  and  those  costs  incurred  in 
support  of  the  Department's  various 
reimbursable  programs  are  allowable. 

970.3102-05-19    Insurance  and 
Indemnification. 

The  supplemental  material  on  the 
costs  of  insurance  and  indemnification 
is  found  in  48  CFR  970.5228-1, 
insurance-Litigation  and  Claims. 

970.3102-05-22    Lobbying  and  political 
activity  costs.  (DOE  coverage- 
paragraph(b)). 

(b)  Costs  of  the  following  activities  are 
e.xcepted  from  48  CFR  31.205-22. 
Lobbying  and  political  activity  costs, 
coverage,  provided  that  the  resultant 
costs  are  reasonable  and  otherwise  fall 
into  the  following  exceptions: 

(1)  Providing  Members  of  Congress, 
their  staff  members  or  staff  of  cognizant 
legislative  committees,  in  response  to  a 
request  (written  or  oral,  prior  or 
contemporaneous)  from  Members  of 
Congress,  their  staff  members  or  staff  of 
cognizant  legislative  committees,  or  as 
otherwise  directed  by  the  Contracting 


Officer,  information  or  expert  advice  of 
a  factual,  technical,  or  scientific  nature, 
with  respect  to  topics  directly  related  to 
the  performance  of  the  contract  or 
proposed  legislation.  In  providing  this 
information  or  expert  advice,  the 
contractor  shall  indicate  to  the  recipient 
that  it  is  not  presenting  the  views  of 
DOE.  Reasonable  costs  for 
transportation,  lodging  or  meals 
incurred  by  contractor  employees  for 
the  purpose  of  providing  such 
information  or  expert  advice  shall  also 
be  reimbursable,  provided  the  request 
for  such  information  or  expert  advice  is 
a  prior  wrritten  request  signed  by  a 
Member  of  Congress. 

(2)  Providing  State  legislatures  or 
subdivisions  thereof,  their  staff 
members,  or  staff  of  cognizant 
legislative  committees,  in  response  to  a 
prior  written  request  from  a  State 
legislator,  or  as  otherwise  directed  by 
the  Contracting  Officer,  information  or 
expert  advice  of  a  factual,  technical,  or 
scientific  nature,  with  respect  to  topics 
directly  related  to  the  performance  of 
the  contract  or  proposed  legislation.  In 
providing  this  information  or  expert 
advice,  the  contractor  shall  indicate  to 
the  recipient  that  it  is  not  presenting  the 
views  of  DOE.  Reasonable  costs  for 
transportation,  lodging,  or  meals 
incurred  by  contractor  employees  shall 
be  reimbursable. 

970.31 02-05-28    Other  business  expenses. 
(DOE  coverage-paragraph  (I)). 

(i)  Reasonable  costs  associated  with 
the  establishment  and  maintenance  of 
financial  institution  accounts  in 
connection  with  the  work  hereunder  are 
allowable,  including,  but  not  limited  to, 
service  charges,  the  cost  of  disbursing 
cash,  necessary  guards,  cashiers,  and 
paymasters.  If  payments  to  employees 
are  made  by  check,  facilities  and 
arrangements  for  cashing  checks  may  be 
provided  without  expense  to  the 
employees,  subject  to  the  approval  of 
the  contracting  officer. 

970.3102-05-30    Patent  costs  and 
technology  transfer  costs. 

(a)  For  management  and  operating 
contracts  that  do  not  include  the  clause 
at  970.5227-3.  Technology  Transfer 
Mission,  the  cost  principle  at  48  CFR 
31.205-30  applies. 

(b)  For  management  and  operating 
contracts  that  do  include  the  clause  at 
970.5227-3.  Technology  Transfer 
Mission,  the  following  patent  and 
technology  transfer  costs  are  allowable: 

(1)  Costs  of  preparing  invention 
disclosures,  reports,  and  other  patent 
related  documents  required  by  the 
contract; 
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(2)  Costs  of  searching  the  art  relating 
to  invention  disclosures; 

(3)  Costs  incurred  in  connection  with 
the  filing  and  prosecution  of  patent 
applications  for  subject  inventions, 
except  where  those  costs  are  incurred  as 
part  of  a  privately  funded  technology 
transfer  program  recognized  under  the 
contract;  and 

(4)  Other  costs  incurred  in  accordance 
with  the  patent  rights  clause  and  the 
Technology  Transfer  Mission  clause 
included  in  the  contract. 

970.3102-05-46    Travel  costs. 

(a)  Costs  for  transportation,  lodging, 
meals,  and  incidental  expenses. 

(1)  Costs  incurred  by  contractor 
personnel  on  official  company  business 
are  allowable,  subject  to  the  limitations 
contained  in  this  subsection.  Costs  for 
transportation  may  be  based  on  mileage 
rates,  actual  costs  incurred,  or  on  a 
combination  thereof,  provided  the 
method  used  results  in  a  reasonable 
charge.  Costs  for  lodging,  meals,  and 
incidental  expenses  may  be  based  on 
per  diem,  actual  expenses,  or  a 
combination  thereof,  provided  the 
method  used  results  in  a  reasonable 
charge. 

(2)  Except  as  provided  in  paragraph 
{a)(3)  of  this  subsection,  costs  incurred 
for  lodging,  meals,  and  incidental 
expenses  (as  defined  in  the  regulations 
cited  in  paragraphs  (a)(2)(i)  through  (iii) 
of  this  subsection)  shall  be  considered 
to  be  reasonable  and  allowable  only  to 
the  extent  that  they  do  not  exceed  on  a 
daily  basis  the  maximum  per  diem  rates 
in  effect  at  the  time  of  travel  as  set  forth 
in  the — 

(i)  Federal  Travel  Regulation, 
prescribed  by  the  General  Services 
Administration  (41  CFR  chapters  300 
through  304),  for  travel  in  the 
conterminous  48  United  States, 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  Stock  No,  922- 
002-00000-2; 

(ii)  Joint  Travel  Regulations,  DoD 
Civilian  Personnel,"  Appendix  A, 
prescribed  by  the  Department  of 
Defense,  for  travel  in  Alaska,  Hawaii. 
The  Conmionwealth  of  Puerto  Rico,  and 
territories  and  possessions  of  the  United 
States,  available  on  a  subscription  basis 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  DC  20402,  Stock  No.  908- 
010-00000-1;  or 

(iii)  Standardized  Regulations 
(Ckivemment  Civilians,  Foreign  Areas), 
section  925,  "Maximum  Travel  Per 
Diem  Allowances  for  Foreign  Areas,'' 
prescribed  by  the  DepcUtment  of  State, 
for  travel  in  areas  not  covered  in 


paragraphs  (a)(2)(i)  and  (ii)  of  this 
subsection,  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  U,S.  Government  Printing 
Office,  Washington,  DC  20402,  Stock 
No.  744-008-00000-0. 

(3)  In  special  or  unusual  situations, 
actual  costs  in  excess  of  the  maximum 
per  diem  rates  are  allowable  provided 
that  such  amounts  do  not  exceed  the 
higher  amounts  authorized  for  Federal 
civilian  employees  as  permitted  in  the 
regulations  referenced  in  paragraphs 
(a)(2)(i),  (ii).  or  (iii)  of  this  subsection. 
For  such  higher  amounts  to  be 
allowable,  all  of  the  following 
conditions  must  be  met: 

(i)  One  of  the  conditions  warranting 
approval  of  the  actual  expense  method, 
as  set  forth  in  the  regulations  referred  to 
in  paragraphs  (a)(2)(i),  (ii),  or  (iii)  of  this 
subsection,  must  exist. 

(ii)  A  written  justification  for  use  of 
the  higher  amounts  must  be  approved 
by  an  officer  of  the  contractor's 
organization  or  designee  to  ensure  that 
the  authority  is  properly  administered 
and  controlled  to  prevent  abuse. 

(iii)  If  it  becomes  necessary  to  exercise 
the  authority  to  use  the  higher  actual 
expense  method  repetitively  or  on  a 
continuing  basis  in  a  particular  area,  the 
contractor  must  obtain  advance 
approval  from  the  contracting  officer. 

(iv)  Documentation  to  support  actual 
costs  incurred  shall  be  in  accordance 
with  the  contractor's  established 
practices,  subject  to  paragraph  (a)(7)  of 
this  subsection,  and  provided  that  a 
receipt  is  required  for  each  expenditure 
of  $75.00  or  more.  The  approved 
justification  required  by  paragraph 
(a)(3)(ii)  and,  if  applicable,  paragraph 
(a)(3)(iii)  of  this  subsection  must  be 
retained. 

(4)  Paragraphs  (a)(2)  and  (a)(3)  of  this 
subsection  do  not  incorporate  the 
regulations  cited  in  paragraphs  (a)(2)(i). 
(ii),  and  (iii)  of  this  subsection  in  their 
entirety.  Only  the  maximum  per  diem 
rates,  the  definitions  of  lodging,  meals, 
and  incidental  expenses,  and  the 
regulatory  coverage  dealing  with  special 
or  unusual  situations  are  incorporated 
in  this  subsection. 

(5)  An  advance  agreement  (see  48  CFR 
31.109  and  48  CFR  970.3101-9)  with 
respect  to  compliance  with  paragraphs 
(a)(2)  and  (a)(3)  of  this  subsection  may 
be  useful  and  desirable. 

(6)(i)  The  maximum  per  diem  rates 
referenced  in  paragraph  (a)(2)  of  this 
subsection  generally  would  not 
constitute  a  reasonable  daily  charge — 

(A)  When  no  lodging  costs  are 
incurred;  and/or 

(B)  On  partial  travel  days  (e.g..  day  of 
departure  and  return). 


(ii)  Appropriate  downward 
adjustments  from  the  maximum  per 
diem  rates  would  normally  be  required 
under  these  circumstances.  While  these 
adjustments  need  not  be  calculated  in 
accordance  with  the  Federal  Travel 
Regulation  or  Joint  Travel  Regulations, 
they  must  result  in  a  reasonable  charge. 

(7)  Costs  shall  be  allowable  only  if  the 
following  information  is  documented: 

(i)  Date  and  place  (city,  town,  or  other 
similar  designation)  of  the  expenses: 

(ii)  Purpose  of  the  trip:  and 

(iii)  Name  of  person  on  trip  and  that 
person's  title  or  relationship  to  the 
contractor. 

(b)  Travel  costs  incurred  in  the 
normal  course  of  overall  adminis       ion 
of  the  business  are  allowable  anci  ^nall 
be  treated  as  indirect  costs. 

(c)  Travel  costs  directly  attributable  to 
specific  contract  performance  are 
allowable  and  may  be  charged  to  the 
contract  under  48  CFR  31.202. 

(d)  Airfare  costs  in  excess  of  the 
lowest  customarv'  standard,  coach,  or 
equivalent  airfare  offered  during  normal 
business  hours  are  unallowable  except 
when  such  accommodations  require 
circuitous  routing,  require  travel  during 
unreasonable  hours,  excessively  prolong 
travel,  result  in  increased  cost  that 
would  offset  transportation  savings,  are 
not  reasonably  adequate  for  the  physical 
or  medical  needs  of  the  traveler,  or  are 
not  reasonably  available  to  meet  mission 
requirements.  However,  in  order  for 
airfare  costs  in  excess  of  the  standard 
airfare  to  be  allowable,  the  applicable 
condition(s)  must  be  documented  and 
justified. 

(e)(1)  "Cost  of  travel  by  contractor- 
owned,  -leased,  or  -chartered  aircraft." 
as  used  in  this  paragraph,  includes  the 
cost  of  lease,  charter,  operation 
(including  personnel),  maintenance, 
depreciation,  insurance,  and  other 
related  costs. 

(2)  The  costs  of  travel  by  contractor- 
owned,  -leased,  or  -chartered  aircraft  are 
limited  to  the  standard  airfare  described 
in  paragraph  (d)  of  this  subsection  for 
the  flight  destination  unless  travel  by 
such  aircraft  is  specifically  required  by 
contract  specification,  term,  or 
condition,  or  a  higher  amount  is 
approved  by  the  contracting  officer.  A 
higher  amount  may  be  agreed  to  when 
one  or  more  of  the  circumstances  for 
justif\'ing  higher  than  standard  airfare 
listed  in  paragraph  (d)  of  this  subsection 
are  applicable,  or  when  an  advance 
agreement  under  paragraph  (e)(3)  of  this 
subsection  has  been  executed.  In  all 
cases,  travel  by  contractor-owned, 
-leased,  or  -chartered  aircraft  must  be 
fully  documented  and  justified.  For 
each  contractor-owned,  -leased,  or 
-chartered  aircraft  used  for  anv  business 
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purpose  which  is  charged  or  allocated, 
directly  or  indirectly,  to  a  Government 
contract,  the  contractor  must  maintain 
and  make  available  manifest/logs  for  all 
flights  on  such  company  aircraft.  As  a 
minimum,  the  manifest/log  shall 
indicate — 

(i)  Date.  time,  and  points  of  departure. 

(ii)  Destination,  date,  and  time  of 
arrival; 

(iii)  Name  of  each  passenger  and 
relationship  to  the  contractor: 

(iv)  Authorization  for  trip;  and 

(v)  Purpose  of  trip 

(3)  Where  an  advance  agreement  is 
proposed  (see  31.109),  consideration 
may  be  given  to  the  following: 

(i)  Whether  scheduled  commercial 
airlines  or  other  suitable,  less  costly, 
travel  facilities  are  available  at 
reasonable  times,  with  reasonable 
frequencv.  and  serve  the  required 
destinations  conveniently; 

(ii)  Whether  increased  flexibility  in 
scheduling  results  in  time  savings  and 
more  effective  use  of  personnel  that 
would  outweigh  additional  travel  costs. 

(fl  Costs  of  contractor-owned  or 
-leased  automobiles,  as  used  in  this 
paragraph,  include  the  costs  of  lease, 
operation  (including  personnel), 
maintenance,  depreciation,  insurance, 
etc.  These  costs  are  allowable,  if 
reasonable,  to  the  extent  that  the 
automobiles  are  used  for  company 
business.  That  portion  of  the  cost  of 
companv-furnished  automobiles  that 
relates  to  personal  use  by  employees 
(including  transportation  to  and  from 
work)  is  compensation  for  personal 
services  and  is  unallowable  as  stated  in 
48CFR  31.205-6(m)(2). 

970.3102-05-47    Costs  related  to  legal  and 
other  proceedings.  (DOE  coverage- 
paragraph  (h)). 

(h)  Costs  Associated  with 
Whistleblower  Actions. 

Section  931.205-47(h)  of  this  chapter 
is  applicable  to  management  and 
operating  contracts  under  this  part  and 
must  be  included  in  the  contract's  cost 
reimbursement  subcontracts. 

970.3102-05-53    Preexisting  conditions. 

Clause  48  CFR  970.5231-4, 
Preexisting  conditions,  provides 
guidance  on  situations  where  this 
category  of  costs  may  be  allowable. 

970.3170    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5231^. 
Preexisting  Conditions,  in  all 
management  and  operating  contracts. 

(a)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  1  in 
contracts  with  incumbent  management 
and  operating  contractors. 


(b)  The  contracting  officer  shall 
include  the  clause  with  its  Alternate  II 
in  contracts  with  management  and 
operating  contractors  not  previously 
working  at  that  particular  site  or  facility. 

Subpart  970.32— Contract  Financing 

970.3200    Policy. 

It  is  the  policy  of  the  DOE  to  finance 
management  and  operating  contracts 
through  advance  payments  and  the  use 
of  special  financial  institution  accounts. 

970.3200-1     Reduction  or  suspension  of 
advance,  partial,  or  progress  payments. 

(a)  The  procedures  prescribed' at  48 
CFR  32.006  shall  be  followed  regarding 
the  reduction  or  suspension  of 
payments  under  management  and 
operating  contracts. 

(b)  Agency  head  responsibilities 
under  48  CFR  32.006  have  been 
delegated  to  the  Senior  Procurement 
Executive. 

(c)  The  remedv  coordination  official  is 
responsible  for  receiving,  assessing,  and 
making  recommendations  to  the  Senior 
Procurement  Executive. 

970.3200-1-1     Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5232-1,  Reduction 
or  suspension  of  contract  payments,  in 
management  and  operating  contracts. 

970.3204    Advance  payments. 

970.3204-1     Applicability. 

(a)  The  Head  of  the  Contracting 
Activity  shall  authorize  advance 
payments  without  interest,  and  approve 
the  findings,  determinations  and  the 
contract  terms  and  conditions 
concerning  advance  payments  in 
accordance  with  the  procedures  set 
forth  in  48  CFR  subpart  32.4,  Advance 
Payments,  as  supplemented  by  48  CFR 
subpart  932.4. 

(b)  Advance  payments  shall  be  made 
under  a  payments  cleared  financing 
arrangement  for  deposit  in  a  special 
financial  institution  account  or,  at  the 
option  of  the  Government,  by  direct 
pavment  or  other  payment  mechanism 
to  the  contractor. 

(c)  Prior  to  providing  any  advance 
pavments.  the  contracting  officer  shall 
enter  into  an  agreement  with  the 
contractor  and  a  financial  institution 
regarding  a  special  financial  institution 
account  where  the  advanced  funds  will 
be  deposited  bv  the  Government.  Such 
agreement  shall: 

(1)  Provide  that  DOE  shall  retain  title 
to  the  unexpended  balance  of  funds  in 
the  special  financial  institution  account 
including  collections,  if  any,  deposited 
bv  the  contractor; 

(2)  Provide  that  the  title  in  paragraph 
(c)(1)  of  this  subsection  shall  be  superior 


to  any  claim  or  lien  of  the  financial 
institution  of  deposit  or  others;  and 

(3)  Incorporate  all  applicable 
requirements,  as  determined  by  the 
Office  of  Chief  Financial  Officer. 

(d)  Doyiations  from  the  requirements 
cited  in  paragraph  (c)  of  this  subsection 
shall  be  considered  a  deviation 
requiring  approval  of  the  Head  of  the 
Contracting  Activity. 

(e)  Letter-of-credit  arrangements  shall 
be  prepared  in  accordance  with  48  CFR 
32.406,  Letters  of  Credit,  and  shall  be 
coordinated  between  the  procurement 
and  finance  organizations. 

970.3270    Standard  financial  management 
clauses. 

(a)  The  following  DEAR  and  FAR 
clauses  are  standard  financial 
management  clauses.  The  contracting 
officer  shall  insert  them  in  all 
management  and  operating  contracts: 

(1)  48  CFR  970.5232-2,  Payments  and 
Advances. 

(i)  The  contracting  officer  shall  insert 
the  basic  clause  with  its  Alternate  I  if  a 
separate  fixed-fee  is  provided  for  a 
separate  item  of  work. 

(ii)  The  contracting  officer  shall  insert 
the  basic  clause  with  its  Alternate  II 
when  total  available  fee  provisions  in 
the  basic  clause  are  used. 

(iii)  The  contracting  officer  shall 
insert  the  basic  clause  with  its  Alternate 
III  in  management  and  operating 
contracts  with  integrated  accounting 
systems. 

(iv)  The  contracting  officer  shall  insert 
the  basic  clause  with  its  Alternate  IV  in 
management  and  operating  contracts 
without  integrated  accounting  systems. 

(2)  48  CFR  970.5232-3,  Accounts, 
records,  and  inspection. 

(i)  If  the  contract  includes  the  clause 
at  48  CFR  52.215-11,  Price  Reduction 
for  Defective  Cost  or  Pricing  Data,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I. 

(ii)  If  the  contract  is  a  cost- 
reimbursement  contract  involving  an 
estimated  cost  exceeding  $5  million  and 
expected  to  run  for  more  than  2  years, 
or  any  other  cost-reimbursement 
contract  determined  by  the  Head  of  the 
Contracting  Activity  in  which  the 
contractor  has  an  established  internal 
audit  organization,  the  contracting 
officer  shall  insert  the  clause  with  its 
Alternate  II. 

(3)  48  CFR  970.5232^,  Obligation  of 
funds.  The  contracting  officer  may  use 
the  clause  with  its  Alternate  I  in 
contracts  which,  expressly  or  otherwise, 
provide  a  contractual  basis  for 
equivalent  controls  in  a  separate  clause. 

(4)  48  CFR  970.5203-1.  Management 
controls. 

(5)  48  CFR  970.5232-5.  Liability  with 
respect  to  Cost  Accounting  Standards. 
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(6)  48  CFR  970.5232-6.  Work  for 
others  funding  authorization. 

(7)  48  CFR  52.230-2.  Cost  Accounting 
Standards. 

(8)  48  CFR  52.230-6,  Administration 
of  Cost  Accounting  Standards. 

(b)  The  following  DEAR  clauses  are 
standard  financial  management  clauses. 
The  contracting  officer  shall  insert  them 
in  all  management  and  operating 
contracts  with  integrated  accoimdng 
systems: 

(1)  48  CFR  970.5232-7,  Financial 
management  system. 

(2)  48  CFR  970.5232-8,  Integrated 
accounting. 

(c)  Any  deviations  firom  the  standard 
financial  management  clauses  specified 
in  paragraphs  (a)  and  (b)  of  this  section 
require  the  approval  of  the  Head  of  the 
Contracting  Activity  and  the  written 
concurrence  of  the  Department's  Chief 
Financial  Officer. 

Subpart  970.34 — Major  System 
Acquisition 

970.3400    General  requirements. 

970.3400-1     Mission-oriented  solicitation. 

Contractors  shall  be  required  to 
promptly  advise  the  DOE  contracting 
officer  of  any  advance  notices  of,  or 
solicitations  for,  requirements  which 
would  logically  involve  DOE  facilities 
or  resources  operated  or  managed  by  the 
contractor,  which  are  received  from 
another  agency  pursuant  to  48  CFR 
34.005.  Management  and  operating 
contracts  shall  provide  that  the 
contractor  shall  not  respond  or 
otherwise  propose  to  participate  in 
response  to  the  requirements  of  such 
solicitations  unless  the  contractor  has 
obtained  the  prior  written  approval  of 
the  DOE  manager  of  the  field  activity 
having  cognizance  over  the  contract. 
Such  approval  shall  not  be  given  except 
in  compliance  with  applicable  DOE 
directives,  and  with  the  concurrence  of 
the  cognizant  Senior  Program  Official. 

970.35    Research  and  development 
contracting. 

970.3500  Scope  of  subpart 

This  subpart  implements  48  CFR 
35.017  regarding  the  establishment,  use, 
review,  and  termination  of  Federally 
Fiuided  Research  and  Development 
Centers  (FFRDCs)  sponsored  by  the 
Department  of  Energy. 

970.3501  Federally  funded  research  and 
development  centers. 

970.3501-1    Sponsoring  agreements. 

(a)  The  contract  award  document 
constitutes  the  sponsoring  agreement 
between  the  Department  of  Energy  and 
the  contractor  operating  an  FFRDC. 


(b)  The  contract  statement  of  work 
shall  define  the  purpose  and  mission  of 
the  FFRDC. 

(c)  Other  elements  of  the  sponsoring 
agreement  which  shall  be  incorporated 
into  the  contract  include: 

(1)  The  appropriate  termination 
clause  of  the  contract  (as  prescribed  in 
48  CFR  subpart  49.5). 

(2)  The  plan  for  the  identification, 
use,  and  disposition  of  retained  earnings 
developed  pursuant  to  48  CFR 
970.1504-l-3(c)(6).  if  applicable: 

(3)  The  clause  entitled  "Federally 
Funded  Research  and  Development 
Center  Sponsoring  Agreement,"  which, 
in  part,  prescribes  limitations  on  the 
FFRDC  competing  with  the  private 
sector,  and  requirements  for  the 
FFRDCs  acceptance  of  work  from  a 
nonsponsor;  and 

(4)  Other  terms  and  conditions 
considered  necessary  for  the  particular 
circumstances  of  the  FFRDC  [e.g.. 
advance  understandings  on  particular 
cost  items). 

970.3501-2    Using  an  FFRDC. 

The  contractor  may  only  accept  work 
from  a  nonsponsor  (as  defined  in  48 
CFR  35.017)  in  accordance  with  the 
requirements  of  DOE  Order  481.1.  Work 
for  Others  (Non-Department  of  Energy 
Funded  Work). 

970.3501-3    Reviewing  FFRDCs. 

(a)  All  Department  of  Energy 
sponsored  FFRDCs  are  operated  by 
management  and  operating  contractors. 

(b)  Coincident  with  the  review 
required  by  48  CFR  1 7.605(b)  and  48 
CFR  970.1 702-l(b)  regarding  the 
decision  to  extend  or  compete  a 
management  and  operating  contract,  the 
contracting  officer  shall,  in  accordance 
with  internal  Departmental  procedures: 

(1)  Conduct  the  review  required  by  48 
CFR  35.017—4  concerning  the  use  and 
need  for  the  FFRDC;  and 

(2)  Recommend  for  Secretarial 
approval,  the  continuation  or 
termination  of  the  Department's 
sponsorship  of  an  FFRDC  at  the  time 
authorization  is  required  to  extend  or 
compete  a  management  and  operating 
contract. 

970.3501-4    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5235-1,  Federally 
Funded  Research  and  Development 
Center  Sponsoring  Agreement,  in  all 
solicitations  and  contracts  for  the 
management  and  operation  of  an  FFRDC 
sponsored  by  the  Department  of  Energy. 


Subpart  970.36— Construction  and 
Architect-Engineer  Contracts 

970.3605    Contract  clauses. 

970.3605-1     Other  contracts. 

The  clause  in  48  CFR  52.236-8,  Other 
Contracts,  shall  be  used  in  all 
management  and  operating  contracts. 

970.3605-2    Special  construction  clause 
for  operating  contracts. 

The  clause  in  48  CFR  970.5236-1. 
Government  Facility  Subcontract 
Approval,  shall  be  used  in  management 
and  operating  contracts  when  the 
contractor  will  not  perform  covered 
work  with  its  own  forces  but  may 
procure  construction  by  subcontract. 

Subpart  970.37— Faciiities 
Management  Contracting 

970.3770    Faciiities  management. 

970.3770-1     Policy. 

Contractors  managing  DOE  facilities 
shall  be  required  to  comply  with  the 
DOE  Directives  applicable  to  facilities 
management. 

970.3770-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5237-2,  Facilities 
Management,  in  all  management  and 
operating  contracts. 

Subpart  970.41— Acquisition  of  Utiiity 
Services 

970.4102    Acquiring  utility  services. 

970.4102-1     Policy. 

(a)  Utility  services  defined  at  48  CFR 
41.101  for  the  furnishing  of  electricity, 
gas  (natural  or  manufactured),  steam, 
water,  and/or  sewerage  to  facilities 
owned  or  leased  by  DOE  shall  be 
acquired  directly  by  DOE  and  not  by  a 
contractor  using  a  subcontractor 
arrangement,  except  as  provided  in 
paragraph  (b)  of  this  subsection. 

(b)  Where  it  is  determined  to  be  in  the 
best  interest  of  the  Government,  a  DOE 
contracting  activity  may  authorize  a 
management  and  operating  contractor 
for  a  facility  to  acquire  such  utility 
service  for  the  facility,  after  requesting 
and  receiving  concurrence  to  make  such 
an  authorization  from  the  Director. 
Public  Utilities  Branch,  Headquarters. 
Any  request  for  such  concurrence 
should  be  included  in  the  Utility 
Service  Requirements  and  Options 
Studies  required  by  DOE  directives  in 
subseries  4540  (Public  Services). 
Alternatively,  it  may  be  made  in  a 
separate  document  submitted  to  the 
Director  of  that  office  early  in  the 
acquisition  cycle.  Any  request  shall  set 
forth  why  it  is  in  the  best  interest  of  the 
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DOE  to  acquire  utility  service(s)  bv 
subcontract,  i.e..  what  the  benefits  are, 
such  as  economic  advantage. 

(c)  The  requirements  of  48  CFR  part 
41.  this  section,  and  DOE  directives  in 
subseries  4540  shall  be  applied  to  a 
subcontract  level  acquisition  for 
furnishing  utility  services  to  a  facility 
owned  or  leased  by  DOE. 

Subpart  970.42 — Contract 
Administration 

970.4207-03-02    Certificate  of  costs. 

(a)  The  contracting  officer  shall 
require  that  management  and  operating 
contractors  provide  a  submission, 
pursuant  to  48  CFR  970.5232-2-(j),  for 
settlement  of  costs  incurred  during  the 
period  stipulated  on  the  submission  and 
a  certification  that  the  costs  included  in 
the  submission  are  allowable.  The 
contracting  officer  shall  assess  a  penalty 
pursuant  to  48  CFR  970.5242-1  if 
unallowable  costs  are  included  in  the 
submission.  Unallowable  costs  are 
either  expressly  unallowable  or 
determined  unallowable. 

(1)  An  expressly  unallowable  cost  is 
a  particular  item  or  type  of  cost  which, 
under  the  express  provisions  of  an 
applicable  law,  regulation,  or  this 
contract,  is  specifically  named  and 
stated  to  be  unallowable. 

(2)  A  cost  determined  unallowable  is 
one  which,  for  that  contractor. 

(i)  Was  subject  to  a  contracting 
officer's  final  decision  and  not 
appealed; 

(ii)  The  Department's  Board  of 
Contract  Appeals  or  a  court  has 
previously  ruled  as  unallowable:  or 

(iii)  was  mutually  agreed  to  be 
unallowable. 

(b)  If,  during  the  review  of  the 
submission,  the  contracting  officer 
determines  that  the  submission  contains 
an  expressly  unallowable  cost  or  a  cost 
determined  to  be  unallowable  prior  to 
the  submission,  the  contracting  officer 
shall  assess  a  penalty. 

(c)  If  the  contracting  officer 
determines  that  a  cost  submitted  by  the 
contractor  in  its  submission  for 
settlement  is: 

(1)  Expressly  unallowable,  then  the 
contracting  officer  shall  assess  a  penalty 
in  an  amount  equal  to  the  disallowed 
cost  allocated  to  the  contract  plus 
interest  on  the  paid  portion  of  the 
disallowed  cost.  Interest  shall  be 
computed  from  the  date  of  overpayment 
to  the  date  of  repayment  using  the 
interest  rate  specified  by  the  Secretary 
of  the  Treasury  pursuant  to  Public  Law 
92-41  (85  Stat.  97). 

(2)  Determined  unallowable,  then  the 
contracting  officer  shall  assess  a  penalty 
in  an  amount  equal  to  two  times  the 


amount  of  the  disallowed  cost  allocated 
to  the  contract. 

(d)  The  contracting  officer  may  waive 
the  penalty  provisions  when: 

(1 )  The  contractor  withdraws  the 
submission  before  the  formal  initiation 
of  an  audit  of  the  submission  and 
submits  a  revised  submission: 

(2)  The  amount  of  the  unallowable 
costs  allocated  to  covered  contracts  is 
$10,000  or  less:  or 

(J)  The  contractor  demonstrates  to  the 
contracting  officer's  satisfaction  that: 

(i)  It  has  established  appropriate 
policies,  personnel  training,  and  an 
internal  control  and  review  system  that 
provides  assurances  that  unallowable 
costs  subject  to  penalties  are  precluded 
from  the  contractor's  submission  for 
settlement  of  costs:  and 

(ii)  The  unallowable  costs  subject  to 
the  penalty  were  inadvertently 
incorporated  into  the  submission. 

(e)  The  Head  of  the  Contracting 
Activity  may  waive  the  certification 
when — 

(1 )  It  determines  that  it  would  be  in 
the  best  interest  of  the  United  States  to 
waive  such  certification:  and 

(2)  It  states  in  writing  the  reasons  for 
that  determination  and  makes  such 
determination  available  to  the  public. 

970.4207-03-70    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5242-1,  Penalties 
for  unallowable  costs,  in  all 
management  and  operating  solicitations 
«nd  contracts 

970.4207-05-01     Contracting  officer 
determination  procedure.  (DOE  coverage- 
paragraph  (b)) 

(b)(4)  A  contracting  officer  shall  not 
resolve  any  questioned  costs  until  the 
contracting  officer  has  obtained: 

(i)  Adequate  documentation  with 
respect  to  such  costs;  and 

(ii)  The  opinion  of  the  Department  of 
Energv's  auditor  on  the  allowability  of 
such  costs. 

(5)  The  contracting  officer  shall 
ensure  that  the  documentation 
supporting  the  final  settlement 
addresses  the  amount  of  the  questioned 
costs  and  the  subsequent  disposition  of 
such  questioned  costs. 

(6)  The  contracting  officer  shall 
ensure,  to  the  maximum  extent 
practicable,  that  the  Department  of 
Energy's  auditor  is  afforded  an 
opportunity  to  attend  any  negotiation  or 
meeting  with  the  contractor  regarding  a 
determination  of  allowability. 


Subpart  970.43 — Contract 
Modifications 

970.4302    Changes. 

970.4302-1     Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  48  CFR  970.5243-1,  Changes, 
in  all  management  and  operating 
contracts. 

Subpart  970.44 — Management  and 
Operating  Contractor  Purchasing 

970.4400  Scope. 

This  subpart  prescribes  policies  and 
procedures  concerning  the  purchasing 
systems  and  activities  of  management 
and  operating  contractors. 

970.4401  Responsibilities. 

970.4401-1    General. 

(a)  In  the  Department  of  Energy, 
overall  responsibility  for  the  oversight 
of  the  performance  of  management  and 
operating  contractors,  including  their 
purchasing  activities,  rests  with  the 
cognizant  DOE  contracting  activity  and, 
in  particular,  the  Head  of  the 
Contracting  Activity  (HCA).  Contracting 
officers  are  responsible  for  the 
management  and  operating  contractors' 
conformance  with  this  subpart  and  the 
applicable  terms  and  conditions  of  their 
contracts,  and  for  determining  whether 
those  purchasing  activities  provide 
timely  and  effective  support  to  DOE 
programs. 

fb)  In  carrying  out  their  overall 
responsibilities,  HCAs  shall: 

(1)  Require  management  and 
operating  contractors  to  maintain 
written  descriptions  of  their  individual 
purchasing  systems  and  methods  and 
further  require  that,  upon  award  or 
extension  of  the  contract,  the  entire 
written  description  be  submitted  to  the 
contracting  officer  for  review  and 
acceptance; 

(2)  Require  that  any  changes  to  the 
management  and  operating  contractor's 
written  description  having  any 
substantive  impact  upon  the 
contractor's  purchasing  system  and 
methods  be  submitted  to  the  contracting 
officer  for  review  and  acceptance  prior 
to  issuance; 

(3)  Ensure  the  review  of  individual 
purchasing  actions  of  certain  types,  or 
above  stated  dollar  levels,  by  the 
contracting  officer  pursuant  to  48  CFR 
subpart  44.2  or  as  set  forth  in  the 
contractor's  approved  system  and 
methods;  and 

(4)  Ensure  that  periodic  appraisals  of 
the  contractor's  management  of  all 
facets  of  the  purchasing  function, 
including  compliance  with  the 
contractor's  approved  system  and 
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methods,  are  performed  by  the 
contracting  officer.  Such  appraisals 
shall  be  performed  through  either  of  the 
following  methodologies: 

(i)  Contractor  Purchasing  System 
Reviews,  conducted  in  accordance  with 
48  CFR  subpart  44.3;  or 

(ii)  When  approved  by  the  contracting 
officer,  contractor  participation  in  the 
conduct  of  the  Balanced  Scorecard 
performance  measurement  and 
performance  managemeixt  system. 

(c)  In  performing  the  reviews  required 
by  paragraphs  (b)(1)  and  (2),  and  the 
appraisals  required  by  paragraph  (b)(4) 
of  this  subsection,  HCAs  shall  assure 
that  contracting  officers  determine  that 
the  contractors'  written  systems  and 
methods  are  consistent  with  this  subpart 
and  the  applicable  temis  and  conditions 
of  their  contracts. 

970.4401-2    Review  and  approval. 

(a)  The  Heads  of  the  Contracting 
Activities  shall  establish  thresholds,  by 
subcontract  type  and  dollar  level,  for  the 
review  and  approval  of  proposed 
subcontracting  actions  by  each 
management  and  operating  contractor 
under  their  cognizance.  Such  thresholds 
may  not  exceed  the  authority  delegated 
to  the  Head  of  the  Contracting  Activity 
by  the  Senior  Procurement  Executive.  In 
establishing  these  thresholds,  the  Heads 
of  the  Contracting  Activities  should 
consider  such  factors  as  the  following: 

(1)  The  nature  of  work  to  be 
performed  under  the  management  and 
operating  contract; 

(2)  The  size,  experience,  ability, 
reliability,  and  organization  of  the 
management  and  operating  contractor's 
purchasing  function; 

(3)  The  internal  controls,  procedm^s, 
and  organizational  stature  of  the 
management  and  operating  contractor's 
piu-chasing  function;  and 

(4)  Policies  with  respect  to  such 
reviews  and  approvals  estabUshed  by 
the  Senior  Procurement  Executive. 

(b)  Prior  approval  shall  be  required  for 
the  subcontracting  of  any  work  a 
contractor  is  obligated  to  perform  under 
a  contract  entered  into  under  section  41, 
entitled  Production  of  Special  Nuclear 
Material,  of  the  Atomic  Energy  Act  of 
1954,  as  amended. 

(c)  The  Heads  of  the  Contracting 
Activities  shall  take  such  action  as  may 
be  required  to  insure  compliance  with 
the  procedure  for  purchasing  from 
contractor-affiliated  sources  or  the 
purchase  of  specific  items,  or  classes  of 
items,  which  by  the  terms  of  the 
contract  may  require  DOE  approval. 

(d)  The  Heads  of  the  Contracting 
Activities  may  raise  or  lower  the  review 
and  approval  thresholds  established 
pursuant  to  paragraph  (a)  of  this 


subsection  at  any  time.  Such  action  may 
be  considered  upon  the  periodic  review 
of  the  contractor's  purchasing  system, 
but  in  any  case  those  adjusted 
thresholds  may  not  exceed  the  approval 
authority  delegated  to  the  Head  of  the 
Contracting  Activity  by  the  Senior 
Procurement  Executive. 

(e)  DOE  approvals  of  specific 
proposed  purchases  pursuant  to  this 
subpart  shall  communicate  that  such 
approval  does  not  relieve  the 
management  and  operating  contractor  of 
any  obligation  under  its  prime  contract 
with  DOE;  is  given  without  prejudice  to 
any  rights  or  claims  of  the  Government 
thereunder;  creates  no  obligation  on  the 
part  of  the  Government  to  the 
subcontractor,  and  is  not  a 
predetermination  of  the  allowability  of 
costs  to  be  incurred  under  the 
subcontract. 

(f)  Contracting  officers  shall  assure 
that  management  and  operating 
contractors  establish  and  maintain 
subcontract  files  which  contain  those 
documents  essential  to  present  an 
accurate  and  adequate  record  of  all 
purchasing  transactions. 

(g)  Contracting  officers  shall  assure 
that  management  and  operating 
contractors  document  purchases  in 
vmting,  setting  forth  the  information 
and  data  used  in  determining  that  the 
purchases  are  in  the  best  interest  of  the 
Government.  The  scope  and  detail  of 
this  dociunentation  shall  be  consistent 
with  the  nature,  dollar  value,  and 
complexity  of  the  purchase. 

(hj  The  Heads  oi  the  Contracting 
Activities  shall  assure  that  the 
contracting  activity  establishes  and 
maintains  files  of  the  documents 
associated  with  the  review  and  approval 
of  subcontract  actions  subject  to  DOE 
review  and  approval.  Those  files  shall 
include,  among  other  necessary- 
documentation,  an  appraisal  of  the 
proposed  action  by  the  contracting 
activity  and  a  copy  of  the  approving  or 
disapproving  document  forwarded  to 
the  management  and  operating 
contractor,  including  a  listing  of  any 
deficiencies,  a  listing  of  any  required 
corrective  actions,  any  suggestions,  or 
other  relevant  comments. 

970.4401-3    Advance  notification. 

(a)  Contracting  officers  shall  assure 
that  the  written  description  of  the 
management  and  operating  contractor's 
piu-chasing  system  and  methods 
provides  for  advance  notice  to  the  DOE 
contracting  officer  of  the  proposed 
award  of  the  following  specified  tvpes 
of  subcontracts,  except  as  stated  in 
paragraph  (b)  of  this  subsection: 

(1)  Piu-suant  to  section  304(b)  of  the 
Federal  Property  and  Administrative 


Service  Act  of  1949,  as  amended  (41 
U.S.C.  254(b)): 

(i)  Cost  reimbursement-type 
subcontracts  of  any  award  value:  and 

(ii)  Fixed  price-type  subcontracts 
which  exceed  the  simplified  acquisition 
threshold,  or  5  percent  of  the  total 
estimated  cost  of  the  prime  contract. 

(2)  Purchases  from  contractor- 
affiliated  sources  over  a  value 
established  by  the  HCA. 

(b)  Pursuant  to  section  602(d)13  of  the 
Act  (40  U.S.C.  474(13))  referred  to  in 
paragraph  (a)  of  this  section,  the 
advance  notification  requirement  for  the 
types  of  purchases  listed  in  paragraphs 
(a)  (1)  and  (2)  of  this  subsection  shall 
not  apply  to  subcontracts  relating  to 
functions  derived  from  the  Atomic 
Energy  Commission. 

(c)  "The  advance  notice  shall  contain, 
at  a  minimum,  a  description  of  work, 
estimated  cost,  type  of  contract  or 
reimbursement  provisions,  and  extent  of 
competition,  or  justification  for  a 
noncompetitive  purchase  procurement. 
The  contracting  officer  may  at  any  time 
request  additional  information  that  must 
be  furnished  promptly  and  prior  to 
award  of  the  subcontract. 

970.4402    Contractor  purchasing  system. 

970.4402-1     Policy. 

(a)  DOE  contracts  for  the  management 
and  operation  of  its  facilities,  the  design 
and  production  of  nuclear  weapons, 
energy  research  and  development,  and 
the  performance  of  other  services.  These 
management  and  operating  (M&O) 
contractors  have  been  selected  for  their 
technical  and  managerial  expertise  and 
are  expected  to  bring  to  bear  these 
technical  and  managerial  skills  to 
accomplish  the  significant  Federal 
mission(s)  described  in  their  contracts 
with,  and  work  plans  approved  by, 
DOE. 

(b)  Purchasing  done  by  management 
and  operating  contractors  is  one  area  in 
which  the  particular  skills  of  the 
contractors  will  be  brought  to  bear  in 
order  to  more  readily  accomplish  the 
contractors'  assigned  missions.  The 
contracting  procedures  of  the 
contractors  organization,  therefore, 
form  the  basis  for  the  development  of  a 
purchasing  system  and  methods  that 
will  comply  with  its  contract  with  DOE 
and  this  subpart. 

970.4402-2    General  requirements. 

The  following  shall  apply  to  the 
purchasing  systems  of  management  and 
operating  contractors: 

(a)  The  objective  of  a  management  and 
operating  contractor's  purchasing 
system  is  to  deliver  to  its  customer^  jn 
a  timely  basis  those  best  value  products 
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and  services  necessary  to  accomplish 
the  purposes  of  the  Government's 
contract.  To  achieve  this  objective, 
contractors  are  expected  to  use  their 
experience,  expertise  and  initiative 
consistent  with  tliis  subpart. 

(b)  The  purchasing  systems  and 
methods  used  by  management  and 
operating  contractors  shall  be  well- 
defined,  consistentlv  applied,  and  shall 
follow  purchasing  practices  appropriate 
for  the  requirement  and  dollar  value  of 
the  purchase.  It  is  anticipated  that 
purchasing  practices  and  procedures 
will  vary  among  contractors  and 
according  to  the  type  and  kinds  of 
purchases  to  be  made. 

(c)  Contractor  purchases  are  not 
Federal  procurements,  and  are  not 
directly  subject  to  the  Federal 
Acquisition  Regulations  in  48  CFR. 
Nonetheless,  certain  Federal  laws. 
Executive  Orders,  and  regulations  mav 
affect  contractor  purchasing,  as  required 
by  statute,  regulation,  or  contract  terms 
and  conditions 

(d)  Contractor  purchasing  systems 
shall  identif\'  and  apply  the  best  in 
commercial  purchasing  practices  and 
procedures  (although  nothing  precludes 
the  adoption  of  Federal  procurement 
practices  and  procedures)  to  achieve 
svstem  objectives.  Where  specific 
requirements  do  not  otherwise  apply, 
the  contractor  purchasing  system  shall 
provide  for  appropriate  measures  to 
ensure  the: 

(1)  Acquisition  of  quality  products 
and  ser\ices  at  fair  and  reasonable 
prices; 

(2)  Use  of  capable  and  reliable 
subcontractors  who  either: 

(i)  Have  track  records  of  successful 
past  performance,  or 

(ii)  Can  demonstrate  a  current 
superior  ability  to  perform: 

(3)  Minimization  of  acquisition  lead- 
time  and  administrative  costs  of 
purchasing; 

(4)  Use  of  effective  competitive 
techniques; 

(5)  Reduction  of  performance  risks 
associated  with  subcontractors,  and 
facilitation  of  quality  relationships 
which  can  include  techniques  such  as 
partnering  agreements,  ombudsmen, 
and  alternative  disputes  procedures. 

(6)  Use  of  self-assessment  and 
benchmarking  techniques  to  support 
continuous  improvement  in  purchasing; 

(7)  Maintenance  of  the  highest 
professional  and  ethical  standards; 

(8)  Maintenance  of  file  documentation 
appropriate  to  the  value  of  the  purchase 
and  which  is  adequate  to  establish  the 
propriety  of  the  transaction  and  the 
price  paid;  and 

(9)  Maximization  of  opportunities  for 
small  business.  HUBZone  small 


business,  small  disadvantaged  business, 
and  woman-owned  small  business 
concerns  to  participate  in  contract 
performance. 

970.4402-3    Purchasing  from  contractor- 
affiliated  sources. 

(a)  A  management  and  operating 
contractor  may  purchase  from  sources 
affiliated  with  the  contractor  (any 
division,  subsidiary,  or  affiliate  of  the 
contractor  or  its  parent  company)  in  the 
same  manner  as  from  other  sources, 
provided: 

( 1 )  The  management  and  operating 
contractor's  purchasing  function  is 
independent  of  the  proposed  contractor- 
affiliated  source: 

(2)  The  same  terms  and  conditions 
would  apply  if  the  purchase  were  from 
a  third  party; 

(3)  Award  is  made  in  accordance  with 
policies  and  procedures  designed  to 
permit  effective  competition  which  have 
been  approved  by  the  contracting 
officer.  (This  requirement  for 
competition  shall  not  preclude 
acquisition  of  technical  services  from 
contractor-affiliated  entities  where  those 
entities  have  a  special  expertise,  and  the 
basis  therefor  is  documented.);  and 

(4)  The  award  is  legally  enforceable 
where  the  entities  are  separately 
incorporated. 

(b)  Subcontracts  for  performance  of 
contract  work  itself  (as  distinguished 
from  the  purchase  of  supplies  and 
services  needed  in  connection  with  the 
performance  of  work)  require  DOE 
authorization  and  may  involve  an 
adjustment  of  the  contractor's  fee,  if 
any  If  the  management  and  operating 
contractor  seeks  authorization  to  have 
some  part  of  the  contract  work 
performed  by  a  contractor-affiliated 
source,  and  that  contractor's 
performance  of  that  work  was  a  factor  in 
the  negotiated  fee,  DOE  approval  would 
normally  require: 

(1)  That  the  contractor-affiliated 
source  perform  such  work  without  fee 
or  profit,  or 

(2)  An  equitable  downward 
adjustment  to  the  management  and 
operating  contractor's  fee.  if  any. 

(c)  Determination  on  cost  of  money 
allowance  as  prescribed  at  48  CFR 
31.205-10  shall  be  treated  as  follows: 

(1)  When  a  purchase  from  a 
contractor-affiliated  source  results  from 
competition  and  is  in  accord  with 
provisions  and  conditions  of  paragraphs 
(a)(1)  through  (a)(4)  of  this  subsection, 
the  contractor-affiliated  source  may 
include  cost  of  money  as  an  allowable 
element  of  the  costs  of  its  goods  or 
services  supplied  to  the  contractor; 
provided: 


(i)  The  purchase  is  based  on  cost  as 
set  forth  in  48  CFR  970.3102-3-21  and 

(ii)  The  cost  of  money  amount  is 
computed  in  accordance  with  48  CFR 
31.205-10  and  related  procedures  {see 
48  CFR  970.30). 

(2)  When  a  purchase  from  a 
contractor-affiliated  source  is  made  non- 
competitively.  cost  of  money  shall  not 
be  considered  an  allowable  element  of 
the  cost  of  the  contractor-affiliated 
source  purchase. 

970.4402-4    Nuclear  material  transfers. 

(a)  Management  and  operating 
contractors,  in  preparing  subcontracts  or 
other  agreements  in  which  monetary 
payments  or  credits  depend  on  the 
quantity  and  quality  of  nuclear  material, 
shall  be  required  to  assure  that  each 
such  subcontract  or  agreement  contains 
a: 

(1)  Description  of  the  material  to  be 
transferred; 

(2)  Provision  specifying  the  method 
by  which  the  quantities  are  to  be 
measured  and  reported; 

(3)  Provision  specifying  the 
procedures  to  be  used  in  resolving  any 
differences  arising  as  a  result  of  such 
measurements; 

(4)  Provision  for  the  use  of  an 
independent  third  party  as  an  umpire  to 
settle  unresolved  differences  in  the 
anal5^cal  samples;  and 

(5)  Provision  specifying  in  detail 
which  party  shall  bear  the  costs  of 
resolving  a  difference  and  what 
constitutes  such  costs. 

(b)  The  provisions  providing  for 
resolution  of  measurement  differences 
must  be  such  that  resolution  is  always 
accomplished,  while  at  the  same  time 
minimizing  any  advantage  one  party 
may  have  over  the  other. 

970.4403    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  970.5244-1,  Contractor 
Purchasing  System,  in  all  management 
and  operating  contracts. 

Subpart  970.45— Government  Property 

970.4501    General. 

970.4501-1     Contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  970.5245-1.  Property,  in 
management  and  operating  contracts. 
Paragraph  (f)(l)(i)(c)  of  the  clause 
applies  to  a  non-profit  contractor  only  to 
the  extent  specifically  provided  in  the 
individual  contract.  Specific  managerial 
personnel  may  be  listed  in  paragraph  (j), 
provided  their  listing  is  consistent  with 
the  clause  and  the  DEAR. 

fb)  The  contracting  officer  shall  insert 
the  basic  clause  with  its  Alternate  1  in 
contracts  with  nonprofit  contractors. 
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Subpart  970.49— Termination  of 
Contracts 

970.4905    Contract  termination  clause. 

970.4905-1    Termination  for  convenience 
of  the  government  and  default. 

(a)  The  contracting  officer  shall 
include  the  clause  at  48  CFR  52.249-€, 
Termination  (Cost  Reimbursement),  as 
modified  pursuant  to  paragraph  fb)  of 
this  subsection,  in  all  cost- 
reimbursement  management  and 
operating  contracts,  regardless  of 
whether  the  contract  is  for  production, 
or  research  and  development  with  an 
educational  or  nonprofit  institution. 

(b)  The  contracting  officer  shall 
modify  paragraph  (i)  of  the  clause  to 
insert  "as  supplemented  in  subpart 
970.31  of  the  Department  of  Energy 
Acquisition  Regulation,"  after  the 
phrase,  "part  31  of  the  Federal 
Acquisition  Regulation." 

Subpart  970.50— Extraordinary 
Contractuai  Actions 

970.5004    Residual  powers. 

970.5004-1    Contract  clause. 

When  use  of  the  clause  at  48  CFR 
52.250-1,  Indemnification  Under  Public 
Law  85-804,  is  appropriate,  the 
contracting  officer  may  substitute  the 
words  "Obligation  of  funds"  for  the 
words  "Limitation  of  Cost  or  Limitation 
of  Funds." 

970.5070    Indemnification. 

970.5070-1     Scope  and  applicability. 

(a)  Section  170d.  of  the  Atomic 
Energy  Act  of  1954,  as  amended, 
requires  DOE  to  enter  into  agreements  of 
indemnity  with  contractors  whose  work 
involves  the  risk  of  public  liability  for 
the  occurrence  of  a  nuclear  incident  or 
precautionary  evacuation. 

(b)  Details  of  such  indemnification  are 
discussed  at  48  CFR  950.70. 

970.5070-2    General. 

DOE  contractors  with  whom  statutory 
nuclear  hazards  indeirmity  agreements 
under  the  authority  of  section  170d.  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  are  executed  will  not 
normally  be  required  or  permitted  to 
furnish  financial  protection  by  purchase 
of  insurance  to  cover  public  liability  for 
nuclear  incidents.  However,  if 
authorized  by  the  DOE  Headquarters 
office  having  responsibility  for 
contractor  casualty  insurance  programs, 
DOE  contractors  may  be 

(a)  Permitted  to  furnish  financial 
protection  to  themselves,  or 

(b)  Permitted  to  continue  to  carry 
such  insurance  at  cost  to  the 


Government  if  they  currently  maintain 
insurance  for  such  liability. 

970.5070-3    Contract  clauses. 

(a)  The  clause  at  48  CFR  952.250-70. 
Nuclear  Hazards  Indemnity  Agreement, 
shall  be  included  in  all  management 
and  operating  contracts  involving  the 
risk  of  public  liability  for  the  occurrence 
of  a  nuclear  incident  or  precautionar\' 
evacuation  arising  out  of  or  in 
connection  with  the  contract  work, 
including  such  events  caused  by  a 
product  delivered  to  a  DOE-owned, 
facility  for  use  by  DOE  or  its  contractors. 
The  clause  at  48  CFR  952.250-70  also 
shall  be  included  in  any  management 
and  operating  contract  for  the  design  of 
a  DOE  facility,  the  construction  or 
operation  of  which  may  involve  the  risk 
of  public  liability  for  a  nuclear  incident 
or  a  precautionary  evacuation. 

(b)  The  clause  at  48  CFR  952.250-70 
shall  not  be  included  in  contracts  in 
which  the  contractor  is  subject  to 
Nuclear  Regulatory  Commission  (NRC) 
financial  protection  requirements  under 
section  170b.  of  the  Act  or  NRC 
agreements  of  indemnification  under 
section  170  c.  or  k.  of  the  Act  for 
activities  to  be  performed  under  the 
contract. 

Subpart  970.52— Solicitation 
Provisions  and  Contract  Clauses  for 
Management  and  Operating  Contracts 

970.5200    Scope  of  subpart. 

This  subpart  prescribes  some  of  the 
solicitation  provisions  and  contract 
clauses  for  use  in  management  and 
operating  contracts.  The  provisions  and 
clauses  contained  in  this  subpart 
supplement  the  provisions  and  clauses 
prescribed  in  the  FAR  and  in  other  parts 
of  the  DEAR  (48  CFR  901  through  48 
CFR  952),  and,  pursuant  to  the 
individual  provision  or  clause 
prescription,  are  to  be  used  in  addition 
to  or  in  place  of  such  clauses. 
Management  and  operating  contracts  are 
hybrid  contracts,  in  some  cases 
including  aspects  of  several  FAR 
contract  types,  for  example,  supplies 
and  constriiction.  For  some  FAR 
solicitation  provisions  and  contract 
clauses,  this  subpart  prescribes  their  use 
despite  the  hybrid  nature  of  the  work 
required.  To  assist  Departmental 
contracting  personnel  in  determining 
the  applicability  of  FAR  and  DEAR 
clauses  to  management  and  operating  '^ 
contracts,  additional  guidance  is 
published  and  made  available  by  the 
Office  of  Procurement  and  Assistance 
Policy,  within  the  Headquarters 
procurement  organization. 


970.5201    Text  of  provisions  and  clauses. 

970.5203-1     Management  controls. 

As  prescribed  in  48  CFR  970.0370- 
2{a)  and  48  CFR  970.3270(a)(4),  insert 
the  following  clause: 
Management  Controls  (DEC  2000) 

(a)(1)  The  contrartor  shall  be  responsible 
for  maintaining,  as  an  integral  part  of  its 
organization,  effective  systems  of 
management  controls  for  both  administrative 
and  programmatic  functions.  Management 
controls  comprise  the  plan  of  organization, 
methods,  and  procedures  adopted  by 
management  to  reasonably  ensure  that:  the 
mission  and  functions  assigned  to  the 
contractor  are  properly  executed;  efficient 
and  effective  operations  are  promoted; 
resources  are  safeguarded  against  waste,  loss, 
mismanagement,  unauthorized  use.  or 
misappropriation;  all  encumbrances  and 
costs  that  are  incurred  under  the  contract  and 
fees  that  are  earned  are  in  compliance  with 
applicable  clauses  and  other  current  terms, 
conditions,  and  intended  purposes;  all 
collections  accruing  to  the  contractor  in 
connection  with  the  work  under  this 
contract,  expenditures,  and  all  other 
transactions  and  assets  are  properly  recorded, 
managed,  and  reported:  and  financial, 
statistical,  and  other  reports  neressarv  to 
maintain  accountability  and  managerial 
control  are  accurate,  reliable,  and  timely. 

(2)  The  systems  of  controls  employed  bv 
the  contractor  shall  be  documented  and 
satisfactory  to  DOE. 

(3)  Such  systems  shall  be  an  integral  pari 
of  the  contractor's  management  functions, 
including  defining  specific  roles  and 
responsibilities  for  each  level  of 
management,  and  holding  employees 
accouniable  for  the  adequacy  of  the 
management  systems  and  controls  in  their 
areas  of  assigned  responsibility. 

(4)  The  contractor  shall,  as  part  of  the 
internal  audit  program  required  elsewhere  in 
this  contract,  periodically  review  the 
management  systems  and  controls  employed 
in  programs  and  administrative  areas  to 
ensure  that  they  are  adequate  to  provide 
reasonable  assurance  that  the  objectives  of 
the  systems  are  being  accomplished  and  that 
these  systems  and  controls  are  working 
effectively. 

(b)  The  contractor  shall  be  responsible  for 
maintaining,  as  a  part  of  its  operational 
responsibilities,  a  baseline  quality  assurance 
program  that  implements  documented 
performance,  quality  standards,  and  control 
and  assessment  techniques. 

(End  of  Clause) 

970.5203-2    Performance  improvement  and 
collaboration. 

As  prescribed  in  48  CFR  970.0370- 
2{b).  insert  the  following  clause: 

Performance  Improvcmenl  and  Collaboration 
(DEC  2000) 

(a)  The  contractor  agrees  that  it  shall 
affirmatively  identify  .  e\aluate.  and  institute 
practices,  where  appropriate,  that  will 
improve  performance  in  the  areas  of 
environmental  and  health,  safety,  scientific 
and  technical,  sec  uritv.  business  and 


81042  Federal  Register/ Vol.  65.  No.  247 /Friday.  December  22.  2000 /Rules  and  Regulations 


Federal  Register/ Vol.  65,  No.  247 /Friday.  December  22.  2000 /Rules  and  Regulations  81043 


adimnistrativB.  dnd  anv  ether  areas  of 
performance  in  the  management  and 
operation  of  the  contract.  This  mav  entail  the 
alteration  of  existing  practices  or  the 
institution  of  new  procedures  to  more 
effectiveh  or  efficiently  perform  any  aspect 
of  contract  performance  or  reduce  overall 
cost  of  operation  under  the  contract.  Sui  h 
improvements  may  result  from  changes  in 
organization,  simplification  of  systems  while 
retaining  necessary  controls,  or  any  other 
approaches  consistent  with  the  statement  of 
work  and  performance  measures  of  this 
contract. 

(b)  The  contractor  agrees  to  work 
collaboratively  with  the  Department,  all  other 
management  and  operating.  DOE  major 
facilities  management  contractors  and 
affiliated  contractors  which  manage  or 
operate  DOE  sites  or  facilities  for  the 
following  purposes:  (il  to  exchange 
information  generally,  (ii)  to  evaluate 
concepts  that  may  be  of  benefit  in  resolving 
common  issues,  in  confronting  common 
problems,  or  in  reducing  costs  of  operations, 
and  (iii)  to  otherwise  identify  and  implement 
DOE-complex-wide  management 
improvements  discussed  m  paragraph  (a)  In 
doing  so.  It  shall  also  affirmatively  provide 
information  relating  to  its  management 
improvements  to  such  contractors,  including 
lessons  learned,  subject  to  security 
considerations  and  the  protection  of  data 
proprietary  to  third  parties. 

(c)  The  contractor  may  consult  with  the 
contracting  officer  in  those  instances  in 
which  improvements  being  considered 
pursuant  to  paragraph  (a)  involve  the 
cooperation  of  the  DOE  The  contractor  may 
request  the  assistance  of  the  contracting 
officer  in  the  communication  of  the  success 
of  improvements  to  other  management  and 
operating  contractors  in  accordance  with 
paragraph  (b|  of  this  c  lause. 

'd)  The  contractor  shall  notify  the 
contracting  officer  and  seek  approval  where 
necessary  to  fulfill  its  obligations  under  the 
contract.  Compliance  with  this  clause  in  no 
way  alters  the  obligations  of  the  Contractor 
under  any  other  provision  of  this  contract. 

(End  of  Clause) 

970.5203-3    Contractor's  organization. 

.\s  prescribed  in  48  CFR  970.0371-9. 
insert  the  following  clause: 
Contractor's  Organization  (DEC  2000) 

(a)  Organization  chart.  As  promptly  as 
possible  after  the  execution  of  this  contract, 
the  contractor  shall  furnish  to  the  contracting 
officer  a  chart  showing  the  names,  duties, 
and  organization  of  key  personnel  (see  48 
CFR  952.21=1-701  to  be  employed  in 
connet.tion  with  the  work,  and  shall  furnish 
supplemental  information  to  reflect  any 
changes  as  they  occur 

(b)  Supervisory  representative  of 
contractor.  L'nless  otherwise  directed  by  the 
contracting  officer,  a  competent  full-time 
resident  supervisory  representative  of  the 
contractor  satisfactory  to  the  contrac:ting 
officer  shall  be  in  charge  of  the  work  at  the 
site,  and  anv  work  off-site,  at  all  times. 

(c)  Control  of  employees.  The  contractor 
shall  be  responsible  for  maintaining 
satisfactory  standards  of  employee 


competency,  conduct,  .ind  integrity  and  shall 
be  responsible  for  taking  such  disciplinary 
action  with  respect  to  its  employees  as  may 
be  necessary  .  In  the  event  the  contractor  fails 
to  remove  any  employee  from  the  contract 
work  whom  DOE  deems  incompetent, 
careless,  or  insubordinate,  or  whose 
continued  employment  on  the  work  is 
deemed  by  DOE  to  be  inimical  to  the 
Department's  mission,  the  contracting  officer 
may  require,  with  the  approval  of  the 
Secretary  of  Energy,  the  contractor  to  remove 
the  employee  from  work  under  the  contract. 
This  includes  the  right  to  direct  the 
contractor  to  remove  its  most  senior  key 
person  from  work  under  the  contract  for 
serious  contract  performance  deficiencies. 

(d)  Standards  and  procedures.  The 
contractor  shall  establish  such  standards  and 
procedures  as  are  necessary  to  implement  the 
requirements  set  forth  in  48  CFR  970.0371. 
Such  standards  and  procedures  shall  be 
subject  to  the  approval  of  the  contracting 
officer. 
(End  of  Clause) 

970.5204-1     Counterintelligence. 

(a)  As  prescribed  in  48  CFR  970.0404- 
4(a),  insert  the  following  clause  in 
contracts  containing  the  clauses  at  48 
CFR  952.204-2.  Security,  and  48  CFR 
952.204-70.  Classification/ 
Declassification: 
Counterintelligence  (DEC  2000) 

(a)  The  c:ontractor  shall  take  all  reasonable 
precautions  in  the  work  under  this  contract 
to  protect  EX)E  programs,  facilities, 
technology,  personnel,  unclassified  sensitive 
information  and  classified  matter  from 
foreign  intelligence  threats  and  activities 
conducted  for  governmental  or  industrial 
purposes,  in  accordance  with  DOE  Order 
5670. :l.  Counterintelligence  Program; 
Executive  Order  123,3,1,  U.S.  Intelligence 
.Activities;  and  other  pertinent  national  and 
Departmental  Counterintelligence 
requirements. 

(b)  The  contractor  shall  appoint  a  qualified 
employee(s)  to  function  as  the  Contractor 
Counterintelligence  Officer.  The  Contractor 
Counterintelligence  Officer  will  be 
responsible  for  conducting  defensive 
Counterintelligence  briefings  and  debriefings 
of  employees  traveling  to  foreign  countries  or 
interacting  with  foreign  nationals;  providing 
thoroughly  documented  written  reports 
relative  to  targeting,  suspicious  activity  and 
other  matters  of  (Counterintelligence  interest; 
immediately  reporting  targeting,  suspicious 
activity  and  other  Counterintelligence 
concerns  to  the  DOE  Headquarters 
Counterintelligence  Division;  and  providing 
assistance  to  other  elements  of  the  US, 
Intelligence  Community  as  stated  in  the 
aforementioned  Executive  Order,  the  DOE 
Counterintelligence  Order,  and  other 
perliiienl  national  and  Departmental 
Counterintelligence  requirements. 

(End  of  CUu.se) 

970.5204-2    Laws,  regulations,  and  DOE 
directives. 

As  prescribed  in  48  CFR  970.0470-2. 
insert  the  following  clause: 


Laws.  Regulations,  and  DOE  Directives  (DEC 
2000) 

(a)  In  performing  work  under  this  contract, 
the  contractor  shall  comply  with  the 
requirements  of  applicable  Federal,  State, 
and  local  laws  and  regulations  (including 
DOE  regulations),  unless  relief  has  been 
granted  in  writing  by  the  appropriate 
regulatory  agency,  A  List  of  Applicable  Laws 
and  regulations  (List  A)  may  be  appended  to 
this  contract  for  information  purposes. 
Omission  of  any  applicable  law  or  regulation 
from  List  A  does  not  affect  the  obligation  of 
the  contractor  to  comply  with  such  law  or 
regulation  pursuant  to  this  paragriph, 

fb)  In  performing  work  under  this  contract, 
the  contractor  shall  comply  with  the 
requirements  of  those  Department  of  Energy 
directives,  or  parts  thereof,  identified  in  the 
List  of  Applicable  Directives  (List  B) 
appended  to  this  contract.  Except  as 
otherwise  provided  for  in  paragraph  (d)  of 
this  clause,  the  contracting  officer  may,  from 
time  to  time  and  at  any  time,  revise  List  B 
by  unilateral  modification  to  the  contract  to 
add.  modify,  or  delete  specific  requirements. 
Prior  to  revising  List  B.  the  contracting  officer 
shall  notify  the  contractor  in  writing  of  the 
Department's  intent  to  revise  List  B  and 
provide  the  contractor  with  the  opportunity 
to  assess  the  effect  of  the  contractor's 
compliance  with  the  revised  list  on  contract 
cost  and  funding,  technical  performance,  and 
schedule;  and  identify  any  potential 
inconsistencies  between  the  revised  list  and 
the  other  terms  and  conditions  of  the 
contract.  Within  30  days  after  receipt  of  the 
contracting  officer's  notice,  the  contractor 
shall  advise  the  contracting  officer  in  writing 
of  the  potential  impact  of  the  contractor's 
compliance  with  the  revised  list.  Based  on 
the  information  provided  by  the  contractor 
and  any  other  information  available,  the 
contracting  officer  shall  decide  whether  to 
revise  List  B  and  so  advise  the  contractor  not 
later  than  30  days  prior  to  the  effective  date 
of  the  revision  of  List  B.  The  contractor  and 
the  contracting  officer  shall  identify  and,  if 
appropriate,  agree  to  any  changes  to  other 
contract  terms  and  conditions,  including  cost 
and  schedule,  associated  with  the  revision  of 
List  B  pursuant  to  the  clause  of  this  contract 
entitled,  "Changes." 

(c)  Environmental,  safety,  and  health 
(ES&H)  requirements  appropriate  for  work 
conducted  under  this  contract  may  be 
determined  by  a  DOE  approved  process  to 
evaluate  the  work  and  the  associated  hazards 
and  identify  an  appropriately  tailored  set  of 
standards,  practices,  and  controls,  such  as  a 
tailoring  process  included  in  a  DOE  approved 
Safety  Management  System  implemented 
under  the  clause  entitled  "Integration  of 
Environment,  Safety,  and  Health  into  Work 
Planning  and  Execution."  When  such  a 
process  is  used,  the  set  of  tailored  (ES&H) 
requirements,  as  approved  by  DOE  pursuant 
to  the  process,  shall  be  incorporated  into  List 
B  as  contract  requirements  with  full  force 
and  effect.  These  requirements  shall 
supersede,  in  whole  or  in  part,  the 
contractual  environmental,  safety,  and  health 
requirements  previously  made  applicable  to 
the  contract  by  List  B.  If  the  tailored  set  of 
requirements  identifies  an  alternative 
requirement  varying  from  an  ES&H 


requirement  of  an  applicable  law  or 
regulation,  the  contractor  shall  request  an 
exemption  or  other  appropriate  regulatory 
relief  specified  in  the  regulation. 

(d)  Except  as  otherwise  directed  by  the 
contracting  officer,  the  contractor  shall 
procure  all  necessary  permits  or  licenses 
required  for  the  performance  of  work  under 
this  contract. 

(e)  Regardless  of  the  performer  of  the  work, 
the  contractor  is  responsible  for  compliance 
with  the  requirements  of  this  clause.  The 
contractor  is  responsible  for  flowing  down 
the  requirements  of  this  clause  to 
subcontracts  at  any  tier  to  the  extent 
necessary  to  ensure  the  contractor's 
compliance  with  the  requirements. 

(End  of  Clause) 

970.5204-3    Access  to  and  ownership  of 
records. 

As  prescribed  in  48  CFR  970.0407-1- 
3.  insert  the  following  clause: 

.Access  to  and  Ownership  of  Records  (DEC 
2000) 

(a)  Government-owned  records.  Except  as 
provided  in  paragraph  (b)  of  this  claufe,  all 
records  acquired  or  generated  by  the 
contractor  in  its  performance  of  this  contract 
shall  be  the  property  of  the  Government  and 
shall  be  delivered  to  the  Government  or 
otherwise  disposed  of  by  the  contractor 
either  as  the  contracting  officer  may  from 
time  to  time  direct  during  the  progress  of  the 
work  or,  in  any  event,  as  the  contracting 
officer  shall  direct  upon  completion  or 
termination  of  the  contract, 

(b)  Contractor-owned  records.  The 
following  records  are  considered  the  property 
of  the  contractor  and  are  not  within  the  scope 
of  paragraph  (a)  of  this  clause.  [The 
contracting  officer  shall  identify  which  of  the 
following  categories  of  records  will  be 
included  in  the  clause.) 

(1)  Employment-related  records  (such  as 
workers'  compensation  files;  employee 
relations  records,  records  on  salary  and 
employee  benefits;  drug  testing  records,  labor 
negotiation  records;  records  on  ethics, 
employee  concerns,  and  other  employee 
related  investigations  conducted  under  an 
expectation  of  confidentiality;  employee 
assistance  program  records;  and  personnel 
and  medical/  health-related  records  and 
similar  files),  and  non-employee  patient 
medical/health  related  records,  except  for 
those  records  described  by  the  contract  as 
being  maintained  in  Privacy  Act  systems  of 
records. 

(2)  Confidential  contractor  financial 
information,  and  correspondence  between 
the  contractor  and  other  segments  of  the 
contractor  located  away  from  the  DOE  facilit)( 
(i.e.,  the  contractor's  corporate  headquarters); 

(3)  Records  relating  to  any  procurement 
action  by  the  contractor,  except  for  records 
that  under  48  CFR  970,5232-3,  Accounts. 
Records,  and  Inspection,  are  described  as  the 
property  of  the  Government;  and 

(4)  Legal  records,  including  legal  opinions, 
litigation  files,  and  documents  covered  by  the 
attorney-client  and  attorney  work  product 
privileges;  and 

(5)  The  following  categories  of  records 
maintained  pursuant  to  the  technology 
transfer  clause  of  this  contract: 


(i)  Executed  license  agreements,  including 
exhibits  or  appendices  containing 
information  on  royalties,  royalty  rates,  other 
financial  information,  or  commercialization 
plans,  and  all  related  documents,  notes  and 
correspondence, 

(ii)  The  contractor's  protected  Cooperative 
Research  and  Development  Agreement 
(CRADA)  information  and  appendices  to  a 
CRADA  that  contain  licensing  terms  and 
conditions,  or  royalty  or  royalty  rate 
information. 

(iii)  Patent,  copyright,  mask  work,  and 
trademark  application  files  and  related 
contractor  invention  disclosures,  documents 
and  correspondence,  where  the  contractor 
has  elected  rights  or  has  permission  to  assert 
rights  and  has  not  relinquished  such  rights  or 
turned  such  rights  over  to  the  Government. 

(c)  Contract  completion  or  termination.  In 
the  event  of  completion  or  termination  of  this 
contract,  copies  of  any  of  the  contractor- 
owned  records  identified  in  paragraph  (b)  of 
this  clause,  upon  the  request  of  the 
Government,  shall  be  delivered  to  DOE  or  its 
designees,  including  successor  contractors. 
Upon  delivery,  title  to  such  records  shall  vest 
in  DOE  or  its  designees,  and  such  records 
shall  be  protected  in  accordance  with 
applicable  federal  laws  (including  the 
Privacy  Act),  as  appropriate. 

(d)  Inspection,  copying,  and  audit  of 
records.  All  records  acquired  or  generated  by 
the  contractor  under  this  contract  in  the 
possession  of  the  contractor,  including  those 
described  at  paragraph  (b)  of  this  clause, 
shall  be  subject  to  inspection,  copying,  and 
audit  by  the  Government  or  its  designees  at 
all  reasonable  times,  and  the  contractor  shall 
afford  the  Government  or  its  designees 
reasonable  facilities  for  such  inspection, 
copying,  and  audit;  provided,  however,  that 
upon  request  by  the  contracting  officer,  the 
contractor  shall  deliver  such  records  to  a 
location  specified  by  the  contracting  officer 
for  inspection,  copying,  and  audit.  The 
Government  or  its  designees  shall  use  such 
records  in  accordance  with  applicable  federal 
laws  (including  the  Privacy  Act),  as 
appropriate. 

(e)  Applicability.  Paragraphs  (b).  (c),  and 
(d)  of  this  clause  apply  to  all  records  without 
regard  to  the  date  or  origination  of  such 
records, 

(f)  Records  retention  standards.  Special 
records  retention  standards,  described  at 
DOE  Order  200.1,  Information  Management 
Program  (version  in  effect  on  effective  date  of 
contract),  are  applicable  for  the  classes  of 
records  described  therein,  whether  or  not  the 
records  are  owned  by  the  Government  or  the 
contractor.  In  addition,  the  contractor  shall 
retain  individual  radiation  exposure  records 
generated  in  the  performance  of  work  under 
this  contract  until  DOE  authorizes  disposal. 
The  Government  may  waive  application  of 
these  record  retention  schedules,  if  upon 
termination  or  completion  of  the  contract,  the 
Government  exercises  its  right  under 
paragraph  (c)  of  this  clause  to  obtain  copies 
and  delivery  of  records  described  in 
paragraphs  (a)  and  (b)  of  this  clause. 

(g)  Subcontracts.  The  contractor  shall 
include  the  requirements  of  this  clause  in  all 
subcontracts  that  are  of  a  cost-reimbursement 
type  if  any  of  the  following  factors  is  present; 


(1)  The  value  of  the  subcontract  is  greater 
than  S2  million  (unless  specifically  waived 
by  the  contracting  officer); 

(2)  The  contracting  officer  determines  that 
the  subcontract  is.  or  involves,  a  critical  task 
related  to  the  contract;  or 

(3)  The  subcontract  includes  48  CFR 
970.5223-1.  Integration  of  Environment. 
Safety,  and  Health  into  Work  Planning  and 
Execution,  or  similar  clause. 

(End  of  Clause) 
970.5208-1     Printing. 

As  prescribed  in  48  CFR  970.0808-3. 
insert  the  following  clause: 
Printing  (DEC  2000) 

(a)  To  the  extent  that  duplicating  or 
printing  services  may  be  required  in  iha 
performance  of  this  contract,  the  Contractor 
shall  provide  or  secure  such  services  in 
accordance  with  the  Government  Printing 
and  Binding  Regulations,  Title  44  of  the  U.S. 
Code,  and  DOE  Directives  relative  thereto. 

(b)  The  term  "Printing"  includes  the 
following  processes:  Composition, 
platemaking,  presswork,  binding,  microform 
publishing,  or  the  end  items  produced  by 
such  processes.  Provided,  however,  that 
performance  of  a  requirement  under  this 
contract  involving  the  duplication  of  less 
than  5,000  copies  of  a  single  page,  or  no  more 
than  25,000  units  in  the  aggregate  of  multiple 
pages,  will  not  be  deemed  to  be  printing. 

(c)  Printing  services  not  obtained  in 
compliance  with  this  guidance  shall  result  in 
the  cost  of  such  printing  being  disallowed. 

(d)  The  Contractor  shall  include  the 
substance  of  this  clause  in  all  subcontracts 
hereunder  which  require  printing  (as  that 
term  is  defined  in  Title  I  of  the  L'.S 
Government  Printing  and  Binding 
Regulations). 

(End  of  Clause) 

970.5209-1     Requirement  for  guarantee  of 
performance. 

As  prescribed  in  48  CFR  970,0970-2, 
the  contracting  officer  shall  insert  the 
following  provision  in  solicitations  for 
management  and  operating  contracts: 

Requirement  for  Guarantee  of  Performance 
(DEC  2000) 

The  successful  offeror  is  required  b\  other 
provisions  of  this  solicitation  to  organize  a 
dedicated  corporate  entity  to  carry  out  the 
work  under  the  contract  to  be  awarded  as  a 
result  of  this  solicitation.  The  successful 
offeror  will  be  required,  as  part  of  the 
determination  of  responsibility  of  the  newly 
organized,  dedicated  corporate  entity  and  as 
a  (  ondition  of  the  award  of  the  contract  to 
that  entity,  to  furnish  a  guarantee  of  that 
entity's  performance.  That  guarantee  of 
performance  must  be  satisfactory  in  all 
respects  to  the  Department  of  Energy. 

(End  of  Clause) 

970.521 5-1    Total  available  fee:  Base  fee 
amount  and  performance  fee  amount. 

As  prescribed  in  48  CFR  970,1504- 
5(a),  insert  the  following  clause.  The 
clause  should  be  tailored  to  reflect  the 
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contract's  actual  inclusion  of  base  fee 
amount  and  performance  fee  amount. 

Total  .Availdble  Fee;  Base  Fee  .Amount  ajul 
Performance  Fee  Amount  (DEC  2000) 

la)  Total  available  fee  Total  available  fee. 
consisting  of  a  base  fee  amount  I  which  may 
be  zero)  and  a  performance  fee  amount 
(consisting  of  an  incentive  fee  component  for 
objective  performance  requirements,  an 
award  fee  component  for  subjective 
performance  requirements,  or  both) 
determined  in  accordance  with  the 
provisions  of  this  clause,  is  available  for 
pavment  in  accordance  with  the  clause  of 
this  contract  entitled.  "Payments  and 
advances." 

(b)  Fee  Negotiations.  Prior  to  the  beginning 
of  each  fiscal  year  under  this  contract,  or 
other  appropriate  period  as  mutually  agreed 
upon  and.  if  exceeding  one  year,  approved  by 
the  Senior  Procurement  Executive,  or 
designee,  the  contrac  ting  officer  and 
Contractor  shall  enter  into  negotiation  of  the 
requirements  for  the  vear  or  appropriate 
period,  including  the  evaluation  areas  and 
individual  requirements  subject  to 
incentives,  the  total  available  fee.  and  the 
allocation  of  fee.  The  contracting  officer  shall 
modif\-  this  contract  at  the  conclusion  of  each 
negotiation  to  reflect  the  negotiated 
requirements,  evaluation  areas  and 
individual  requirements  sub|e<,t  to 
incentives,  the  total  available  fee.  and  the 
allocation  of  fee.  In  the  event  the  parties  fail 
to  agree  on  the  requirements,  the  evaluation 
areas  and  individual  requirements  subiei  t  to 
incentives,  the  total  available  fee.  or  the 
allocation  of  fee.  a  unilateral  determination 
will  be  made  bv  the  contracting  officer  The 
total  available  fee  amount  shall  be  allocated 
to  a  twelve  month  cycle  composed  of  one  or 
more  evaluation  periods,  or  such  longer 
period  as  mav  be  mutually  agreed  to  between 
the  parties  and  approved  by  the  Senior 
Procurement  Executive,  or  designee 

(c)  Determinution  of  Total  Available  Fee 
Amount  Earned  (1)  The  Government  shall,  at 
the  conclusion  of  each  specified  evaluation 
period,  evaluate  the  contractors  performance 
of  all  requirements,  including  performance 
based  incentives  completed  during  the 
period,  and  determine  the  total  available  fee 
amount  earned  .^t  the  contracting  officer's 
discretion,  evaluation  of  incentivized 
performance  may  occur  at  the  scheduled 
completion  of  specific  incentivized 
requirements. 

(2)  The  DOE  Operations/Field  Office 
Manager,  or  designee,  will  be  (insert  title  of 
DOE  Operations/Field  Office  Manager,  or 
designee).  The  contractor  agrees  that  the 
determination  as  to  the  total  available  fee 
earned  is  a  unilateral  determination  made  by 
the  DOE  Operations/Field  Office  Manager,  or 
designee. 

(3)  The  evaluation  of  contractor 
performance  shall  be  in  accordanc:e  with  the 
Performance  Evaluation  and  Measurement 
Plan(s)  described  in  subparagraph  (d)  of  this 
clause  unless  otherwise  set  forth  in  the 
contract.  The  Contractor  shall  be  promptly 
advised  in  writing  of  the  fee  determination, 
and  the  basis  of  the  fee  determination  In  the 
event  that  the  contractor's  performance  is 


considered  to  be  less  than  the  level  of 
performance  set  forth  in  the  Statement  of 
Work,  as  amended  to  include  the  current 
Work  ,\uthorization  Directive  or  similar 
document,  for  anv  contract  requirement,  it 
will  be  considered  by  the  D{3E  Operations/ 
Field  Office  Manager,  or  designee,  who  may 
at  his/her  discretion  adjust  the  fee 
determination  to  reflect  such  performance. 
,^ny  such  adjustment  shall  be  in  accordance 
with  the  clause  entitled,  "Conditional 
Payment  of  Fee,  Profit,  or  Incentives"  if 
contained  in  the  contract. 

(d)  Performance  Evaluation  and 
Measurement  Planlsl  To  the  extent  not  set 
forth  elsewhere  in  the  c(jntract: 

(1)  The  Government  shall  establish  a 
Performance  Evaluation  and  Measurement 
Plan(s)  upon  which  the  determination  of  the 
total  available  fee  amount  earned  shall  be 
biased.  The  Performance  Evaluation  and 
Measurement  Plan(s)  will  address  all  of  the 
requirements  of  contract  performance 
specified  in  the  contract  directly  or  by 
reference  A  copy  of  the  Performance 
Evaluation  and  Measurement  Plan(s)  shall  be 
provided  to  the  Contractor: 

(i)  prior  to  the  start  of  an  evaluation  period 
if  the  requirements,  evaluation  areas,  specific 
incentives,  amount  of  fee,  and  allocation  of 
fee  to  such  evaluation  areas  and  specific 
incentives  have  been  mutually  agreed  to  by 
the  parties;  or 

(ii)  not  later  than  thirty  days  prior  to  the 
scheduled  start  date  of  the  evaluation  period, 
if  the  requirements,  evaluation  areas,  specific 
incentives,  amount  of  fee.  and  allocation  of 
fee  to  such  evaluation  areas  and  specific 
incentives  have  been  unilaterally  established 
bv  the  contracting  officer. 

(2)  The  Performance  Evaluation  and 
Measurement  Plan(s)  will  set  forth  the 
criteria  upon  which  the  Contractor  will  be 
evaluated  relating  to  any  technical,  schedule, 
management,  and/or  cost  objectives  selected 
for  evaluatiim.  Such  criteria  should  be 
objective,  but  may  also  include  subjective 
critena.  The  Plan(s)  shall  also  set  forth  the 
method  by  which  the  total  available  fee 
amount  will  be  allocated  and  the  amount 
earned  determined, 

(3)  The  Performance  Evaluation  and 
Measurement  Plan(s)  may,  consistent  with 
the  contract  statement  of  work,  be  revised 
during  the  period  of  performance.  The 
contracting  officer  shall  notify  the  contractor: 

(i)  of  such  unilateral  changes  at  least  ninety 
calendar  days  prior  to  the  end  of  the  affected 
evaluaticm  period  and  at  least  thirty  calendar 
days  prior  to  the  effective  date  of  the  change: 

(ii)  of  such  bilateral  changes  at  least  sixty 
calendar  days  prior  to  the  end  of  the  affected 
evaluation  period,  or 

(iii)  if  such  change,  whether  unilateral  or 
bihteral.  is  urgent  and  high  priority,  at  least 
thirty  calendar  days  prior  to  the  end  of  the 
evaluation  period. 

(e)  Schedule  for  total  available  fee  amount 
earned  determinations.  The  DOE  Operations/ 
Field  Office  Manager,  or  designee,  shall  issue 
the  final  total  available  fee  amount  earned 
determination  in  accordance  with:  the 
schedule  set  forth  in  the  Performance 
Evaluation  and  Measurement  Plan(s):  or  as 
otherwise  set  forth  in  this  contract    However. 


a  determination  must  be  made  within  sixty 
calendar  days  after  the  receipt  by  the 
contracting  officer  of  the  Contractor's  self- 
assessment,  if  one  is  required  or  permitted  by 
paragraph  (f)  of  this  clause,  or  seventy 
calendar  days  after  the  end  of  the  evaluation 
period,  whichever  is  later,  or  a  longer  period 
if  the  Contractor  and  contracting  officer 
agree.  If  the  contracting  officer  evaluates  the 
Contractor's  performance  of  specific 
requirements  on  their  completion,  the 
payment  of  any  earned  fee  amount  must  be 
made  within  seventy  calendar  days  (or  such 
other  time  period  as  mutually  agreed  to 
between  the  contracting  officer  and  the 
Contractor)  after  such  completion.  If  the 
determination  is  delayed  beyond  that  date, 
the  Contractor  shall  be  entitled  to  interest  on 
the  determined  total  available  fee  amount 
earned  at  the  rate  established  by  the 
Secretary  of  the  Treasury  under  section  12  of 
the  Contract  Disputes  Act  of  1978  (41  U.S.C. 
611)  that  is  in  effect  on  the  payment  date. 
This  rate  is  referred  to  as  the  "Renegotiation 
Board  jjfterest  Rate,"  and  is  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  on  any  late 
total  available  fee  amount  earned 
determination  will  accrue  daily  and  be 
compounded  in  30-day  increments  inclusive 
from  the  first  day  after  the  schedule 
determination  date  through  the  actual  date 
the  determination  is  issued.  That  is.  interest 
accrued  at  the  end  of  any  30-day  period  will 
be  added  to  the  determined  amount  of  fee 
earned  and  be  subject  to  interest  if  not  paid 
in  the  succeeding  30-day  period. 

(End  of  Clause) 

Alternate  I  (DEC  2000).  As  prescribed  in  48 
CFR  970.1504-5(a)(l),  when  the  award  fee 
cycle  consists  of  two  or  more  evaluation 
periods,  add  the  following  to  paragraph  (c): 

(4)  At  the  sole  discretion  of  the 
Government,  unearned  total  available  fee 
amounts  may  be  carried  over  from  one 
evaluation  period  to  the  next,  so  long  as  the 
periods  are  within  the  same  award  fee  cycle. 

Alternate  II  (DEC  2000).  As  prescribed  in 
48  CFR  970.1504-5(a)(2).  when  the  award  fee 
cycle  consists  of  one  evaluation  period,  add 
the  following  to  paragraph  (c): 

(4)  Award  *'  '  not  earned  during  the 
evaluation  p      jd  shall  not  be  allocated  to 
future  evaluation  periods. 

Alternate  III  (DEC  2000).  As  prescribed  in 
48  CFR  970.1504-5(a)(3).  when  the  DOE 
Operations/Field  Office  Manager,  or 
designee,  requires  the  contractor  to  submit  a 
self-assessment,  add  the  following  as 
paragraph  (f): 

(f)  Contractor  self-assessment.  Following 
each  evaluation  period,  the  Contractor  shall 
submit  a  self-assessment  within  [Insert 
Xumber]  calendar  days  after  the  end  of  the 
period.  This  self-assessment  shall  address 
both  the  strengths  and  weaknesses  of  the 
Contractor's  performance  during  the 
evaluation  period.  Where  deficiencies  in 
performance  are  noted,  the  Contractor 
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shall  describe  the  actions  planned  or  taken  to 
correct  such  deficiencies  and  avoid  their 
recurrence.  The  DOE  Operations/Field  Office 
Manager,  or  designee,  will  review  the 
Contractor's  self-assessment,  if  submitted,  as 
part  of  its  independent  evaluation  of  the 
contractor's  management  during  the  period. 
A  self-assessment,  in  and  of  itself  may  not  be 
the  only  basis  for  the  award  fee 
determination. 

Alternate  TV  (DEC  2000).  As  prescribed  in 
48  CFR  970.1504-5(a){4).  when  the  DOE 
Operations/Field  Office  Manager,  or 
designee,  permits  the  contractor  to  submit  a 
self-assessment  at  the  contractor's  option, 
add  the  following  text  as  paragraph  (f): 

(f)  Contractor  self-assessment.  Following 
each  evaluation  period,  the  Contractor  may 
submit  a  .self-assessment,  provided  such 
assessment  is  submitted  within  [Insert 
Xumber)  calendar  days  after  the  end  of  the 
period.  This  self-assessment  shall  address 
both  the  strengths  and  weaknesses  of  the 
Contractor's  performance  during  the 
evaluation  period.  Where  deficiencies  in 
performance  are  noted,  the  Contractor  shall 
describe  the  actions  planned  or  taken  to 
correct  such  deficiencies  and  avoid  their 
recurrence.  The  DOE  Operations/Field  Office 
Manager,  or  designee,  will  review  the 
Contractor's  self-assessment,  if  submitted,  as 
part  of  its  independent  evaluation  of  the 
Contractor's  management  during  the  period. 
A  self-assessment,  in  and  of  itself  may  not  be 
the  only  basis  for  the  award  fee 
determination. 

970.5215-2    Make-or-buy  plan. 

As  prescribed  in  48  CFR  970.1504- 
5(b),  insert  the  following  clause: 

Make-or-Buy  Plan  (DEC  2000) 

(a)  Definitions. 

Buy  item  means  a  work  activity,  supply,  or 
service  to  be  produced  or  performed  by  an 
outside  source,  including  a  subcontractor  or 
an  affiliate,  subsidiary,  or  division  of  the 
contractor. 

Make  item  means  a  work  activity,  supply, 
or  service  to  be  produced  or  performed  by  the 
contractor  using  its  personnel  and  other 
resources  at  the  Department  of  Energy  facility 
or  site. 

Make-or-buy  plan  means  a  contractor's 
written  program  for  the  contract  that 
identifies  work  efforts  or  requirements  that 
either  are  "make  items"  or  "buy  items." 

(b)  Make-or-buy  plan.  The  contractor  shall 
develop  and  implement  a  make-or-buy  plan 
that  establishes  a  preference  for  providing 
supplies  and  services  on  a  least-cost  basis, 
subject  to  any  specific  make  or  buy  criteria 
identified  in  the  contract  or  otherwise 
provided  by  the  contracting  officer.  In 
developing  and  implementing  its  make-or- 
buy  plan,  the  contractor  agrees  to  assess 
subcontracting  opportunities  cmd  implement 
subcontracting  decisions  in  accordance  with 
the  following: 

(1)  The  contractor  shall  conduct  internal 
productivity  improvement  and  cost- 
reduction  programs  so  that  in-house 
performance  options  can  be  made  more 
efficient  and  cost-effective. 


(2)  The  contractor  shall  consider 
subcontracting  opportunities  with  the 
maximum  practicable  regard  for  open 
communications  with  potentially  affected 
employees  and  their  representatives. 
Similarly,  a  contractor  shall  communicate  its 
plans,  activities,  cost-benefit  analyses,  and 
decisions  to  those  stakeholders,  including 
representatives  of  the  community  and  local 
businesses,  likely  to  be  affected  by  such 
actions. 

(c)  Submission  and  approval.  For  new- 
contract  awards,  the  contractor  shajl  submit 
an  initial  make-or-buy  plan,  for  approval, 
within  180  days  after  contract  award.  If  the 
existing  contract  is  to  be  extended,  the 
contractor  shall  submit  a  make-or-buy  plan 
for  review  and  approval  at  least  90  days  prior 
to  the  commencement  of  the  negotiations  for 
the  extension.  The  following  documentation 
shall  be  prepared  and  submitted: 

(1)  A  description  of  the  each  work  item, 
and  if  appropriate,  the  identification  of  the 
associated  Work  .Authorization  or  Work 
Breakdown  Structure  element; 

(2)  The  categorization  of  each  work  item  as 
"must  make."  "must  buy."  or  "can  make  or 
buy."  with  the  reasons  for  such 
categorization  in  consideration  of  the 
program  specific  make  or  buy  criteria 
(including  least  cost  considerations).  For 
non-core  capabilities  categorized  as  "must 
make."  a  cost/benefit  analysis  must  be 
performed  for  each  item  if; 

(i)  The  contractor  is  not  the  jeast-cost 
performer,  and 

(ii)  A  program  specific  make-or-buy 
criterion  does  not  otherwise  justify  a  "must 
make"  categorization; 

(3)  A  decision  to  either  "make"  or  "buy" 
in  consideration  of  the  program  specific 
make  or  buy  criteria  (including  least  cost 
considerations)  for  work  effort  categorized  as 
"can  make  or  buy"; 

(4)  Identification  of  potential  suppliers  and 
subcontractors,  if  known,  and  their  location 
and  size  status; 

(5)  A  recommendation  to  defer  a  make  or 
buy  decision  where  categorization  of  an 
identifiable  work  effort  is  impracticable  at 
the  time  of  initial  development  of  the  plan 
and  a  schedule  for  future  re-evaluation; 

(6)  A  description  of  the  impact  of  a  change 
in  current  practice  of  making  or  buying  on 
the  existing  work  force;  and 

(7)  Any  additional  information  appropriate 
to  support  and  explain  the  plan. 

(d)  Conduct  of  operations.  Once  a  inake-or- 
buy  plan  is  approved,  the  contractor  shall 
perform  in  accordance  with  the  plan. 

(e)  Changes  to  the  make-or-buy  plan.  The 
make-or-buy  plan  established  in  accordanc:e 
with  paragraph  (b)  of  this  clause  shall  remain 
in  effect  for  the  term  of  the  contract,  unless: 

(1)  A  lesser  period  is  provided  either  for 
the  total  plan  or  for  individual  items  or  work 
effort; 

(2)  The  circumstances  supporting  the 
make-or-buy  decisions  change,  or 

(3)  New  work  is  identified. 

At  least  annually,  the  contractor  shall 
review  its  approved  make-or-buy  plan  to 
ensure  that  it  reflects  current  conditions. 
Changes  to  the  approved  make-or-buy  plan 
shall  be  submitted  in  advance  of  the  effective 


date  of  the  proposed  change  in  sufficient 
time  to  permit  evaluation  and  review, 
Changes  shall  be  submitted  in  accordan(  e 
with  the  instructions  provided  by  the 
contracting  officer  Modification  of  the  make- 
or-buy  plan  to  incorporate  proposed  changes 
or  additions  shall  be  effective  upon  the 
contractor's  receipt  of  the  contracting 
officer's  written  approval. 

(End  of  Clause) 

970.521 5-3    Conditional  payment  of  fee, 
profit,  or  incentives. 

As  prescribed  in  48  CFR  970.1504- 
5(c).  insert  the  following  clause: 

Conditional  Payment  of  Fee.  Profit,  or 
Incentives  (DEC  2000) 

In  order  for  the  Contractor  to  receive  all 
othenvise  earned  fee,  fixed  fee.  profit,  or 
share  of  cost  savings  under  the  contract  in  an 
evaluation  period,  the  Contractor  must  meet 
the  minimum  requirements  in  paragraphs  (a) 
and  (b)  of  this  clause,  and  if  Alternate  I  is 
applicable,  (a)  through  (d)  of  this  clause-  If 
the  Contractor  does  not  meet  the  minimum 
requirements,  the  DOE  Operations/Field 
Office  Manager  or  designee  may  make  a 
unilateral  determination  to  reduce  the 
evaluation  period's  otherwise  earned  fee. 
fixed  fee.  profit  or  share  of  cost  sa\  ings  as 
described  in  the  following  paragraphs  of  this 
clause. 

(a)  Minimum  requirements  for 
Environment.  Safet\  h-  Health  lESf'Hl 
Program  The  Contractor  shall  develop, 
obtain  DOE  approval  of.  and  implement  a 
Safety  Management  System  in  accordance 
with  the  provisions  of  the  clause  entitled. 
"Integration  of  Environment.  Safety  and 
Health  into  Work  Planning  and  Execution." 
if  included  in  the  contract,  or  as  otherwise 
agreed  if  with  the  ,':ontracting  officer.  The 
minimum  performance  requirements  of  the 
system  will  be  .set  forth  in  the  approved 
Safely  Management  System,  or  similar 
document.  If  the  Contractor  fails  to  obtain 
approval  of  the  Safety  Management  System 
or  fails  to  achieve  the  minimum  performance 
requirements  of  the  system  during  the 
evaluation  period,  the  DOE  Operations/ Field 
Office  Manager  or  designee,  at  his/her  sole 
discretion,  may  reduce  any  otherwise  earned 
fees,  fixed  fee.  profit  or  share  of  cost  savings 
for  the  evaluation  period  by  an  amount  up  to 
the  amount  earned. 

(b)  Minimum  requirements  for  catastrophic 
event.  If.  in  the  performance  of  this  contract, 
there  is  a  catastrophic  event  (sue  h  as  a 
fatality,  or  a  serious  workplace-related  injury 
or  illness  to  one  or  more  Federal,  contractor, 
or  subcontractor  employees  or  the  general 
public,  loss  of  control  over  classified  or 
special  nuclear  material,  or  significant 
damage  to  the  environment),  the  DOE 
Operations/Field  Office  Manager  or  designee 
may  reduce  any  otherwise  earned  fee  for  the 
evaluation  period  by  an  amount  up  to  the 
amount  earned.  In  determining  any 
diminution  of  fee,  fixed  fee,  profit,  or  share 
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of  cost  savings  resulting  from  a  lalaslrophu 
event,  the  DOt  Operations/Field  Office 
Manager  or  designee  will  consider  whether 
willful  misconduct  and'or  negligence 
contributed  to  the  occurrence  and  will  take 
into  (  onsideralion  any  mitigating 
circumstances  presented  by  the  contractor  or 
other  sources. 
(End  of  Clause) 

Alternate  1 1  DEC  2000).  As  prescribed  in  48 
CFR  970.1504-5(c).  for  contracts  awarded  on 
a  cost-plus-award-fee,  incentive  fee  or 
multiple  fee  basis,  add  the  following 
paragraphs  (c )  and  (d); 

(c)  Minimum  requirements  for  specified 
level  of  peiii:trmanrp .  (\)  \\  a  minimum  the 
Contractor  must  perfonn  the  followmg; 

(i)  the  requirements  with  specific 
incentives  at  the  level  of  performance  set 
forth  in  the  Statement  of  Work.  Work 
.Authorization  Directive,  or  similar  document 
unless  an  otherwise  minimal  level  of 
performance  has  been  established  in  the 
specific  incentive; 

(ii)  all  of  the  performance  requirements 
directly  related  to  requirements  specifically 
incentivized  at  a  level  of  performance  such 
that  the  overall  performance  of  these  related 
requirements  is  at  an  acceptable  level,  and 

(iii)  all  other  requirement.s  at  a  level  of 
performance  such  that  the  total  performance 
of  the  contract  is  not  jeopardized. 

(2)  The  evaluation  of  the  Contractor's 
achievement  of  the  level  of  performance  shall 
be  unilaterallv  detennined  by  the  contracting 
officer.  To  the  extent  that  the  Contractor  fails 
to  achieve  the  minimum  performance  levels 
specified  in  the  Statement  of  Work,  Work 
.■\uthonzatiun  Directive,  or  similar 
document,  during  the  evaluation  period,  the 
DOE  Operations/Field  Office  Manager,  or 
designee,  may  reduce  any  otherwise  earned 
fee,  fi.xed  fee,  profit,  or  shared  net  savings  for 
the  evaluation  period.  Such  reduction  shall 
not  result  m  the  total  of  earned  fee.  fixed  fee, 
profit,  or  shared  net  savings  being  less  than 
25%  of  the  total  available  fee  amount.  Such 
25%  shall  include  base  fee,  if  any 

Id}  Minimum  requirements  for  cost 
performance  (1)  Requirements  incentivized 
by  other  than  cost  incentives  must  be 
performed  within  their  specified  cost 
constraint  and  must  not  adversely  impact  the 
costs  of  performing  unrelated  activities. 

(2)  The  performani  e  of  requirements  with 
a  specific  cost  incentive  must  not  adversely 
impact  the  costs  of  performing  unrelated 
requirements. 

(3)  The  C:ontractor's  performance  within 
the  stipulated  cost  performance  levels  for  the 
evaluation  period  shall  be  determined  by  the 
contracting  offic;er  To  the  extent  the 
Contractor  fails  to  achieve  the  stipulated  cost 
performance  levels,  the  DOE  Operations/ 
Field  Office  Manager,  or  designee,  at  his/her 
sole  discretion,  may  reduce  in  whole  or  in 
part  anv  otherwise  earned  fee,  fixed  fee. 
profit,  or  shared  net  savings  for  the 
evaluation  period.  Such  reduction  shall  imt 
result  in  the  total  of  earned  fee,  fixed  fee. 


profit  or  shared  net  savings  being  less  than 
25"..  of  the  total  available  fee  amount.  Such 
25%  shall  include  base  fee,  if  any. 

970.5215-4    Cost  reduction. 

As  prescribed  in  48  C:FR  970.1504- 
5(d).  insert  the  following  clause: 
Cost  Reduction  (DEC  2000) 

(a)  General  It  is  the  Department  of 
Energy's  IDOE's)  intent  to  have  its  facilities 
and  laboratories  operated  in  an  efficient  and 
effective  manner    To  this  end,  the  Contractor 
shall  assess  its  operations  and  identify  areas 
where  cost  reductions  would  bring  cost 
efficiencv  to  operations  without  adversely 
affecting  the  level  of  performance  required  by 
the  contra<  t  The  C'ontractor,  to  the  maximum 
extent  practical,  shall  identify  areas  where 
cost  reductions  may  be  effected,  and  develop 
and  submit  Cost  Reduction  Proposals  (CRPs) 
to  the  contracting  officer.  If  accepted,  the 
Contractor  may  share  in  any  shared  net 
savings  from  accepted  CRPs  in  accordance 
with  paragraph  (g)  of  this  clause. 

(b)  Definitions  Administrative  cost  is  the 
contractor  cost  of  developing  and 
administering  the  CRP 

Design,  process,  or  method  change  is  a 
change  to  a  design,  process,  or  method  which 
has  established  c  ost.  technical  and  schedule 
baseline,  is  defined,  and  is  subject  to  a  formal 
control  procedure.  Such  a  change  must  be 
innovative,  initiated  by  the  contractor,  and 
applied  to  a  specific  project  or  program. 

Development  cost  is  the  Contractor  cost  of 
up-front  planning,  engineering,  prototyping, 
and  testing  of  a  design,  process,  or  method. 

DOE  cost  is  the  C^jvernment  cost  incurred 
implementing  and  validating  the  CRP. 

Implementation  cost  is  the  Contractor  cost 
of  tooling,  facilities,  documentation,  etc.. 
required  to  effect  a  design,  process,  or 
method  change  once  it  has  been  tested  and 
approved. 

\'et  Savings  means  a  reduction  in  the  total 
amount  (to  inidude  all  related  costs  and  fee) 
of  performing  the  effort  where  the  savings 
revert  to  DOE  control  and  may  be  available 
for  deobligation.  Such  savings  may  result 
from  a  specific  cost  reduction  effort  which  is 
negotiated  on  a  cost-plus-incentive-fee,  fixed- 
price  incentive,  or  firm-fixed-price  basis,  or 
may  result  directly  from  a  design,  process,  or 
method  change  They  may  also  be  savings 
resulting  from  formal  or  informal  direction 
given  by  DOE  or  from  changes  in  the  mission, 
work  scope,  or  routine  reorganization  of  the 
Contractor  due  to  changes  in  the  budget 

Shared  Net  Savings  are  those  net  savings 
which  result  from: 

(Da  specific:  cost  reduction  effort  which  is 
negotiated  on  a  cost-plus-incentive-fee  or 
fixed-priie  inc:entive  basis,  and  is  the 
difference  between  the  negotiated  target  cost 
of  performing  an  effort  as  negotiated  and  the 
actual  allowable  cost  of  performing  that 
effort,  or 

(2)  a  design,  process,  or  method  change, 
which  occurs  in  the  fiscal  year  in  which  the 
change  is  accepted  and  the  subsequent  fiscal 


year,  and  is  the  difference  between  the 
estimated  cost  of  performing  an  effort  as 
originally  planned  and  the  actual  allowable 
cost  of  performing  that  same  effort  utilizing 
a  revised  plan  intended  to  reduce  costs  along 
with  any  Contractor  development  costs, 
implementation  costs,  administrative  costs. 
and  DOE  costs  associated  with  the  revised 
plan.  Administrative  costs  and  DOE  costs  are 
onlv  included  at  the  discretion  of  the 
c:ontracting  officer.  Savings  resulting  from 
formal  or  informal  direction  given  by  the 
DOE  or  changes  in  the  mission,  work  scope, 
or  routine  reorganization  of  the  Contractor 
due  to  changes  in  the  budget  are  not  to  be 
considered  as  shared  net  savings  for  purposes 
of  this  clause  and  do  not  qualih  for  incentive 
sharing. 

(c)  Procedure  for  submission  of  CRPs.  (1) 
CRPs  for  the  establishment  of  cost-plus- 
incentive-fee.  fixed-price  incentive,  or  firm- 
fixed-price  efforts  or  for  design,  process,  or 
methods  changes  submitted  by  the  Contractor 
shall  contain,  at  a  minimum,  the  following: 

(i)  Current  Method  (Baseline) — A  verifiable 
description  of  the  current  scope  of  work, 
cost,  and  schedule  to  be  impacted  by  the 
initiative,  and  supporting  documentation. 

(ii)  New  Method  (New  Proposed 
Baseline) — A  verifiable  description  of  the 
new  scope  of  work,  cost,  and  schedule,  how 
the  initiative  will  be  accomplished,  and 
supporting  documentation. 

(iii)  Feasibility  Assessment— A  description 
and  evaluation  of  the  proposed  initiative  and 
benefits,  risks,  and  impacts  of 
implementation.  This  evaluation  shall 
include  an  assessmentof  the  difference 
between  the  current  method  (baseline)  and 
proposed  new  method  including  all  related 
costs. 

(2)  In  addition,  CRPs  for  the  establishment 
of  cost-plus-incentive-fee.  fixed-price 
incentive,  or  firm-fixed-price  efforts  shall 
contain,  at  a  minimum,  the  following: 

(i)  The  proposed  contractual  arrangement 
and  the  justification  for  its  use;  and 

(ii)  A  detailed  cost/price  estimate  and 
supporting  rationale.  If  the  approach  is 
proposed  on  an  incentive  basis,  minimum 
and  maximum  cost  estimates  should  be 
inc  luded  along  with  any  proposed  sharing 
arrangements. 

(d)  Evaluation  and  Decision.  All  CRPs 
must  be  submitted  to  and  approved  by  the 
contracting  officer.  Included  in  the 
information  provided  by  the  CRP  must  be  a 
discussion  of  the  extent  the  proposed  cost 
reduction  effort  may: 

(1)  Pose  a  risk  to  the  health  andsafety  of 
workers,  the  community,  or  to  the 
environment: 

(2)  Result  in  a  waiver  or  deviation  from 
DOE  requirements,  such  as  DOE  Orders  and 
joint  oversight  agreements; 

(3)  Require  a  change  in  other  contractual 
agreements; 

(4)  ResuJt  in  significant  organizational  and 
personnel  impacts: 
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(5)  Create  a  negative  impact  on  the  cost, 
schedule,  or  scope  of  work  in  another  area; 

(6)  Pose  a  potential  negative  impact  on  the 
credibility  of  the  Contractor  or  the  DOE;  and 

(7)  Impact  successful  and  timely 
completion  of  any  of  the  work  in  the  cost, 
technical,  and  schedule  baseline. 

(e)  Acceptance  or  Rejection  of  CRPs. 
.Acceptance  or  rejection  of  a  CRP  is  a 
unilateral  determination  made  by  the 
contracting  officer.  The  contracting  officer 
will  notify'  the  Contractor  that  a  CRP  has  been 
acc.epted,  rejected,  or  deferred  within  [Insert 
Number]  days  of  receipt.  The  only  CRPs  that 
will  be  considered  for  acceptance  are  those 
which  the  Contractor  can  demonstrate,  at  a 
minimum,  will: 

(1)  Result  in  net  savings  (in  the  sharing 
period  if  a  design,  process,  or  method 
change); 

(2)  Not  reappear  as  costs  in  subsequent 
periods;  and 

(3)  Not  result  in  any  impairment  of 
essential  functions. 

(f)  The  failure  of  the  contracting  officer  to 
notify  the  Contractor  of  the  acceptance, 
reje<:tion,  or  deferral  of  a  CRP  within  the 
specified  time  shall  not  be  construed  as 
approval. 

(g)  Adjustment  to  Original  Estimated  Cost 
and  Fee.  If  a  CRP  is  established  on  a  cost- 
plus-incentive-fee,  fixed-price  incentive  or 
firm-fixed-price  basis,  the  originally 
estimated  cost  and  fee  for  the  total  effort  shall 
be  adjusted  to  remove  the  estimated  cost  and 
fee  amount  associated  with  the  CRP  effort. 

(h)  Sharing  Arrangement.  If  a  CRP  is 
accepted,  the  Contractor  may  share  in  the 
shared  net  savings.  For  a  CRP  negotiated  on    ' 
a  cost-plus-incentive-fee  or  fixed-price 
incentive  basis,  with  the  specific  incentive 
arrangement  (negotiated  target  costs,  target 
fees,  share  lines,  ceilings,  profit,  etc)  set 
forth  in  the  contractual  document 
authorizing  the  effort,  the  Contractor's  shau-e 
shall  be  the  actual  fee  or  profit  resulting  from 
such  an  arrangement.  For  a  CRP  negotiated 
as  a  cost  savings  incentive  resulting  from  a 
design,  process,  or  method  change,  the 
Contractor's  share  shall  be  a  percentage,  not 
to  exceed  25%  of  the  shared  net  savings.  The 
specific  percentage  and  sharing  period  shall 
be  set  forth  in  the  contractual  document, 

(i)  Validation  of  Shared  Net  Savings.  The 
contracting  officer  shall  validate  actual 
shared  net  savings.  If  actual  shared  net 
savings  cannot  be  validated,  the  contractor 
will  not  be  entitled  to  a  share  of  the  net 
shared  savings. 

(j)  Relationship  to  Other  Incentives.  Only 
those  benefits  of  an  accepted  CRP  not 
rewardable  under  other  clauses  of  this 
contract  shall  be  rewarded  under  this  clause. 

(k)  Subcontracts.  The  Contractor  may 
include  a  clause  similar  to  this  clause  in  anv 
subcontract.  In  calculating  any  estimated 
shared  net  savings  in  a  CRP  under  this 
contract,  the  Contractor's  administration, 
development,  and  implementation  costs  shall 
include  any  subcontractor's  allowable  costs, 
and  any  CRP  incentive  payments  to  a 
subcontractor  resulting  from  the  acceptemce 
of  such  CRP.  The  Contractor  may  choose  any 
arrangement  for  subcontractor  CRP  incentive 
payments,  provided  that  the  payments  not 
reduce  the  DOE's  share  of  shared  net  savings. 


(End  of  Clause) 

970.5215-5    Limitation  on  fee. 

As  prescribed  in  48  CFR  970.1504- 
5(e),  the  contracting  officer  shall  insert 
the  following  provision: 

Limitation  on  Fee  (DEC  2000) 

(a)  For  the  purpose  of  this  solicitation,  fee 
amounts  shall  not  exceed  the  total  available 
fee  allowed  by  the  fee  policy  at  48  CFR 
970.1504-1-1.  or  as  specifically  stated 
elsewhere  in  the  solicitation. 

(b)  The  Government  reserves  the  unilateral 
right,  in  the  event  an  offeror's  proposal  is 
selected  for  award,  to  limit:  fixed  fee  to  not 
exceed  an  amount  established  pursuant  to  48 
CFR  970,1504-1-5;  and  total  available  fee  to 
not  exceed  an  amount  established  pursuant 
to  48  CFR  970,1504-1-9:  or  fixed  fee  or  total 
available  fee  to  an  amount  as  specifically 
stated  elsewhere  in  the  solicitation. 

(End  of  Clause) 

970.5222-1    Collective  Bargaining 
Agreements  Management  and  Operating 
Contracts. 

As  prescribed  in  48  CFR  970.2201-1- 
3.  insert  the  following  clause: 

Collective  Bargaining  Agreements — 
Management  and  Operating  Contracts  (DEC 
2000) 

When  negotiating  collective  bargaining 
agreements  applicable  to  the  work  force 
under  this  contract,  the  Contractor  shall  use 
its  best  efforts  to  ensure  such  agreements 
contain  provisions  designed  to  assure 
continuity  of  services.  All' such  agreements 
entered  into  during  the  contract  period  of 
performance  should  provide  that  grievances 
and  disputes  involving  the  interpretation  or 
application  of  the  agreement  will  be  settled 
without  resorting  to  strike,  lockout,  or  other 
interruption  of  normal  operations.  For  this 
purpose,  each  collective  bargaining 
agreement  should  provide  an  effective 
grievance  procedure  with  arbitration  as  its 
final  step,  unless  the  parties  mutually  agree 
upon  some  other  method  of  assuring 
continuity  of  operations.  .\s  part  of  such 
agreements,  management  and  labor  should 
agree  to  cooperate  fully  with  the  Federal 
Mediation  and  Conciliation  Service.  The 
contractor  shall  include  the  substance  of  this 
clause  in  any  subcontracts  for  protective 
services  or  other  services  performed  on  the 
DOE-owned  site  which  will  affect  the 
continuity  of  operation  of  the  facility. 

(End  of  Clause) 

970.5222-2    Overtime  management. 

-  As  prescribed  in  48  CFR  970.2201-2- 
2,  insert  the  following  clause: 
Overtime  Management  (DEC  2000) 

(a)  The  contractor  shall  maintain  adequate 
internal  controls  to  ensure  that  employee 
overtime  is  authorized  only  if  cost  effective 
and  necessary  to  ensure  performance  of  work 
under  this  contract, 

(b)  The  contractor  shall  notify  the 
contracting  officer  when  in  any  given  year  it 
is  likely  that  overtime  usage  as  a  percentage 
of  payroll  may  exceed  4%. 

(c)  The  contracting  officer  may  require  the 
submission,  for  approval,  of  a  formal  annual 


overtime  control  plan  whenever  contrac  tor 
overtime  usage  as  a  percentage  of  payroll  has 
exceeded,  or  is  likely  to  exceed.  4%.  or  if  the 
contracting  officer  otherwise  deems  overtime 
expenditures  excessive.  The  plan  shall 
include,  at  a  minimum: 

(1)  An  overtime  premium  fumi  (maximum 
dollar  amount). 

(2)  Specific  controls  for  casual  overtime  for 
non-exempt  employees: 

(3)  Specific  parameters  for  allowability  of 
exempt  overtime: 

(4)  An  evaluation  of  alternatives  to  the  use 
of  overtime:  and 

(5)  Submission  of  a  semi-annual  report  that 
includes  for  exempt  and  non-exempt 
employees: 

(i)  Total  cost  of  overtime: 

(iii  Total  cost  of  straight  time: 

(iii)  Overtime  cost  as  a  percentage  of 

straight-time  cost: 

(iv)  Total  overtime  hours; 

(v)  Total  straight-time  hours:  and 

(vi)  Overtime  hours  as  a  percentage  of 

straight-time  hours. 

(End  of  Clause) 

970.5223-1     Integration  of  environment, 
safety,  and  health  into  work  planning  and 
execution. 

As  prescribed  in  48  CFR  970,2303- 
2(a).  insert  the  following  clause: 
Integration  of  Environment.  Safety,  and 
Health  Into  Work  Planning  and  Execution 
(DEC  2000) 

(a)  For  the  purposes  of  this  clause, 

(Ij  Safety  encompasses  environment,  safety 
and  health,  including  pollution  prevention 
and  waste  minimization:  and 

(2)  Employees  include  subcontractor 
employees, 

(b)  In  performing  work  ufider  this  contract, 
the  contractor  shall  perform  work  safeh  .  in 

a  manner  that  ensures  adequate  protection 
for  employees,  the  public,  and  the 
environment,  and  shall  be  accountable  for 
the  safe  performance  of  work.  The  contractor 
shall  exerci.se  a  degree  of  care  commensurate 
with  the  work  and  the  associated  hazards 
The  contractor  shall  ensure  that  management 
of  environment,  safety  and  health  (ES&H) 
functions  and  activities  becomes  an  integral 
but  visible  part  of  the  contractor's  work 
planning  and  execution  processes.  The 
contractor  shall,  in  the  performance  of  work, 
ensure  that: 

(1)  Line  management  is  responsible  for  the 
protection  of  employees,  the  public,  and  the 
environment.  Line  management  includes 
those  contractor  and  subcontractor 
employees  managing  or  supervising 
employees  performing  work, 

(2)  Clear  and  unambiguous  lines  of 
authorit\  and  responsibility  for  ensuring 
(ES&H)  are  established  and  maintained  at  all 
organizational  levels. 

(3)  Personnel  possess  the  experience, 
knowledge,  skills,  and  abilities  that  are 
necessary  to  discharge  their  responsibilities. 

(4)  Resources  are  effective))  allocated  to 
address  ES&H,  programmatic,  and 
operational  considerations.  Protecting 
employees,  the  public,  and  the  environment 
is  a  priority  whenever  activities  are  planned 
and  performed. 


81048  Federal  Register' Vol.  B5.  No.  247 /Friday,  December  22.  2000 /Rules  and  Regulations 


(5)  Before  work  is  performed,  the 
associated  hazards  are  evaluated  and  an 
agreed-upon  set  of  ES&H  standards  and 
requirements  are  established  which,  if 
properly  implemented,  provide  adequate 
assurance  that  employees,  the  public,  and  the 
environment  are  protected  from  adverse 
consequences. 

(6)  Administrative  and  engineering 

t  ontrols  to  prevent  and  mitigate  hazards  are 
tailored  to  the  work  being  performed  and 
associated  hazards.  Emphasis  should  be  on 
designing  the  work  and/or  controls  to  reduce 
or  eliminate  the  hazards  and  to  prevent 
accidents  and  unplanned  releases  and 
exposures. 

(7)  The  conditions  and  requirements  to  be 
satisfied  for  operations  to  be  initiated  and 
conducted  are  established  and  agreed-upon 
bv  DOE  and  the  contractor.  These  agreed- 
upon  conditions  and  requirements  are 
requirements  of  the  contract  and  binding 
upon  the  contractor.  The  extent  ot 
documentation  and  level  of  authority  for 
agreement  shall  be  tailored  to  the  complexity 
and  hazards  associated  with  the  work  and 
shall  be  established  in  a  Safely  Management 
System. 

(c)  The  contractor  shall  manage  and 
perform  work  in  accordance  with  a 
documented  Safety  Management  System 
(System)  that  fulfiils  all  conditions  in 
paragraph  (b)  of  this  clause  at  a  minimum. 
Documentation  of  the  System  shall  describe 
how  the  contractor  will: 

(1)  Define  the  scope  of  work. 

(2)  Identify  and  analyze  hazards  associated 
with  the  work; 

(3)  Develop  and  implement  hazard 
controls: 

(4)  Perform  work  within  controls;  and 

(5)  Provide  feedback  on  adequacy  of 
controls  and  continue  to  improve  safety 
management. 

(d)  The  System  shall  describe  how  the 
contractor  will  establish,  document,  and 
implement  safety  performance  objectives, 
performance  measures,  and  commitments  in 
response  to  DOE  program  and  budget 
execution  guidance  while  maintaining  the 
integrity  of  the  System.  The  System  shall  also 
describe  how  the  contractor  will  measure 
system  effectiveness. 

(e)  The  contractor  shall  submit  to  the 
contracting  officer  documentation  of  its 
Svstem  for  review  and  approval.  Dates  for 
submittal,  discussions,  and  revisions  to  the 
System  will  be  established  by  the  contracting 
officer.  Guidance  on  the  preparation,  content, 
review,  and  approval  of  the  System  will  be 
provided  by  the  contracting  officer.  On  an 
annual  basis,  the  contractor  shall  review  and 
update,  for  DOE  approval,  its  safety 
performanfie  objectives,  performance 
measures,  and  commitments  consistent  with 
and  in  response  to  DOE's  program  and 
budget  execution  guidance  and  direction. 
Resources  shall  be  identified  and  allocated  to 
meet  the  safety  objectives  and  performance 
commitments  as  well  as  maintain  the 
integrity  of  the  entire  System.  Accordingly, 
the  System  shall  be  integrated  with  the 
contractor's  business  processes  for  work 
planning,  budgeting,  authorization, 
execution,  and  change  control. 

(f)  The  contractor  shall  comply  with,  and 
assist  the  Department  of  Energy  in  complying 
with.  ES&H  requirements  of  all  applicable 


laws  and  regulations,  and  cipplic.ible 
directives  identified  in  the  clause  of  this 
contract  entitled  "Laws.  Regulations,  and 
DOE  Directives."  The  contractor  shall 
cooperate  with  Federal  and  non-Federal 
agencies  having  jurisdiction  over  ES&H 
matters  under  this  contract. 

(g)  The  contractor  sh.ill  proniptlv  evaluate 
ancl  resolve  any  noncompliance  with 
applicable  ES&H  reiiuircments  and  the 
System.  M  the  conlrat  lor  fails  to  provide 
resolution  or  if.  at  anv  lime,  the  contrai  tors 
acts  or  failure  to  act  causes  substantial  harm 
or  an  imminent  danger  to  the  environment  or 
health  and  safely  of  employees  or  the  public. 
the  contracting  officer  mav  issue  an  order 
stopping  work  in  whole  or  in  part.  Any  stop 
work  order  issued  by  a  contracting  officer 
under  this  c:lause  (or  issued  by  the  c;ontractor 
to  a  subcontractor  in  accordance  with 
paragraph  (i)  of  this  clause)  shall  be  without 
prejudice  to  anv  other  legal  or  contractual 
rights  of  the  Government.  In  the  event  that 
the  contrac;ting  officer  issues  a  stop  work 
order,  an  order  aulhun/.ing  the  resumption  ot 
the  work  may  be  issued  at  the  discretion  of 
the  c:ontracling  offii  er.  The  coiitrac  lor  sh.ill 
not  be  entilleci  to  an  extension  of  tmie  or 
additional  fee  or  damages  by  reason  of.  or  in 
connection  with,  any  work  stoppage  ordered 
in  accordance  with  this  clause. 

(h)  Regardless  of  the  performer  of  the  work, 
the  contractor  is  responsible  for  compliance 
with  the  ES&H  requirements  applic  able  to 
this  contract  The  contractor  is  responsible 
for  flowing  down  the  E,S&H  requiremenl-. 
applicable  to  this  contrac:t  to  subcontrac  !s  at 
any  tier  to  the  extent  necessary  to  ensure  the 
contractor's  compliance  with  the 
requirements. 

(i)  The  contractor  shiill  include  a  clau.se 
substantially  the  same  as  this  clause  in 
subcontrai;ts  involving  c  omplex  or  hazardous 
work  on  site  at  a  DOE-owned  or  -leased 
facilitv.  Such  subicmtracts  shall  provide  for 
the  right  to  stop  work  under  the  conditions 
described  in  paragraph  (g)  of  this  clause. 
Depending  on  the  complexity  and  hazards 
associated  with  the  work,  the  i  ontraclor  may 
choose  not  lo  recjuirf  the?  subcontractor  to 
submit  a  Safetv  Management  System  for  the 
contractor's  review  and  approval. 

(End  of  Clause) 

970.5223-2    Acquisition  and  use  of 
environmentally  preferable  products  and 
services. 

.\s  prescribed  in  48  CFR  970.2304-2. 
inst^rt  the  following  clause: 

Acquisition  and  Use  of  Environmentally 
Preferable  Prodiic  ts  and  Services  (DEC:  20001 

(a)  In  the  performance  of  this  contract,  the 
Qmtractor  shall  i  iim[iK  with  the 
requirements  of  the  loliovving  issuances: 

(1)  Executive  Order  i:il01  of  September  14. 
199H,  entitled  "Greening  the  Government 
Through  Waste  Prevention,  Recyc:ling  and 
F'ederal  Acijuisition." 

(2)  Section  (iOU2  of  the  Resourt:e 
Conservation  .iiid  Ke<  overv  Act  (RCR.M  of 
197H,  as  amended  (42  l,'  S.'C  69f)2,  Pub.  L. 
94-580.  90  Stat    2H22). 

(3)  Title  40  ul  the  Code  of  Federal 
Regulations.  Subi  liapter  I.  Part  247 
(Comprehensi\t'  (juideliiies  for  the 
Procurement  of  Prodiu  Is  C(jnlaining 
Recovered  Materials)  and  such  other 


Subchapter  I  Parts  or  Comprehensive 
Procurement  Guidelines  as  the 
Environmental  Protection  Agency  may  issue 
from  time  to  time  as  guidelines  for  the 
procurement  of  products  that  ccmtain 
rec;overed/recycled  materials, 

(4)  "U.S.  Department  of  Energy  Affirmative 
Proi  iirement  Program  for  Products 
Containing  Rec:overed  Matfirials  "  and  related 
guidance  document(s).  as  they  are  identified 
in  writing  by  the  Department. 

(b)  rhe  Contractor  shall  (jrepare  and 
submit  reports  on  mailers  related  to  the  use 
of  ciu  ironmentallN  preferable  products  and 
ser\  i(  es  from  lime  to  time  in  accordance  with 
written  direction  (e.g.,  in  a  spc'cified  tormal) 
from  the  (  ontracting  offic  er. 

(i  )  In  complying  with  the  reciuiremenis  of 
paragraph  (a)  of  this  clause,  the  Contractor 
shall  coordinate  its  concerns  and  seek 
implementing  guidance  on  Federal  and 
Oepartmenlal  policv.  plans,  and  program 
guidance  with  the  DOE  rec  yc:ling  point  ot 
contac:l.  who  shall  be  identified  by  the 
contracting  officer.  Reports  required  pursuant 
to  paragraph  (b)  of  this  clause,  shall  be 
submitted  through  the  DOE  rei  vcling  point  of 
conlac  t. 
(End  of  Clause) 

970.5223-3    Agreement  regarding 
Workplace  Substance  Abuse  Programs  at 
DOE  facilities. 

.\s  prescribed  in  970.2305-4(al.  the 
contracting  officer  shall  insert  the 
following  provision: 

Agreement  Regarding  Workplace  Substance 
Abuse  Programs  at  DOE  Sitc>s  (DEC  2000) 

(a)  Any  contract  awarded  as  a  result  of  this 
solicitation  will  be  subject  to  the  polii  ies, 

c  riteria.  and  procedures  of  10  CFR  part  707, 
Workplace  Substance  Abuse  Programs  at 
DOE  Sites 

(b)  Bv  submission  of  its  offer,  the  officer 
agrees  to  provide  lo  the  c  ontracting  officer, 
within  30  days  after  notification  of  selection 
for  award,  or  award  of  a  c:ontracl.  whic;hever 
occurs  first,  pursuant  lo  this  solicitation,  its 
written  workplace  subslanc  e  abuse  program 
consistent  with  the  requirtnnents  of  10  CFR 
part  707. 

(c)  Failure  of  the  offeror  to  agree  lo  the 
condition  of  responsibility  set  forth  in 
paragraph  (b)  of  this  provision,  renders  the 
offeror  unqualified  and  ineligible  for  award. 

(End  of  Provision) 

970.5223-4    Worltplace  Substance  Abuse 
Programs  at  DOE  Sites. 

As  prescribed  in  48  CFR  970.2305- 
4(b).  insert  the  following  clause: 

Workplac  e  Subslanc:e  .\buse  Programs  at 
DOE  Sites  (DEC  2000) 

(a)  Program  Implfmfntution  The 
contractor  shall,  consistent  with  10  (]FR  part 
707.  Workplace  Substance  Abuse  Programs  at 
DOE  Sites,  incorporated  herein  by  reference 
with  full  forc:e  and  effect,  develop, 
implement,  and  maintain  a  workplace 
substance  abuse  program. 

(bl  Rornedips.  In  addition  to  any  other 
remedies  available  to  the  Government,  the 
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contractor's  failure  to  comply  with  the 
requirements  of  10  CFR  part  707  or  to 
perform  in  a  manner  consistent  with  its 
approved  program  may  render  the  contractor 
subject  to:  the  suspension  of  contract 
payments,  or,  where  applicable,  a  reduction 
in  award  fee:  termination  for  default:  and 
suspension  or  debarment. 

(c)  Subcontracts.  (1)  The  contractor  agrees 
to  notify  the  contracting  officer  reasonably  in 
advance  of.  but  not  later  than  30  days  prior 
to,  the  award  of  any  subcontract  the 
contractor  believes  may  be  subject  to  the 
requirements  of  10  CFR  part  707. 

(2)  The  DOE  prime  contractor  shall  require 
all  subcontracts  subject  to  the  provisions  of 
10  CFR  part  707  to  agree  to  develop  and 
implement  a  workplace  substance  abuse 
program  that  complies  with  the  requirements 
of  10  CFR  part  707,  Workplace  Substance 
Abuse  Programs  at  DOE  Sites,  as  a  condition 
for  award  of  the  subcontract.  The  DOE  prime 
contractor  shall  review  and  approve  each 
subcontractor's  program,  and  shall 
periodically  monitor  each  subcontractor's 
implementation  of  the  program  for 
effectiveness  and  compliance  with  10  CFR 
part  707. 

(3)  The  contractor  agrees  to  include,  and 
require  the  inclusion  of.  the  requirements  of 
this  clause  in  all  subcontracts,  at  any  tier, 
that  are  subject  to  the  provisions  of  10  CFR 
part  707. 

(End  of  clause) 

970.5226-1     Diversity  plan. 

As  prescribed  in  48  CFR  970.2671-2, 
insert  the  following  clause: 
Diversity  Plan  (DEC  2000) 

The  Contractor  shall  submit  a  Diversity  • 
Plan  to  the  contracting  officer  for  approval 
within  90  days  after  the  effective  date  of  this 
contract  (or  contract  modification,  if 
appropriate).  The  contractor  shall  submit  an 
update  to  its  Plan  annually  or  with  its  annual 
fee  proposal.  Guidance  for  preparation  of  a 

Diversity  Plan  is  provided  in  Appendix . 

The  Plan  shall  include  innovative  strategies 
for  increasing  opportunities  to  fully  use  the 
talents  and  capabilities  of  a  diverse  work 
force.  The  Plan  shall  address,  at  a  minimum, 
the  Contractor's  approach  for  promoting 
diversity  through  (1)  the  Contractor's  work 
force.  (2)  educational  outreach,  (3) 
community  involvement  and  outreach,  (4) 
subcontracting,  (5)  economic  development 
(including  technology  transfer),  and  (6)  the 
prevention  of  profiling  based  on  race  or 
national  origin. 

(End  of  Clause) 

970.S226-2    Workforce  restructuring  under 
section  3161  of  tfie  National  Defense 
Authorization  Act  for  fiscal  year  1993. 

As  prescribed  in  48  CFR  970.2672-3, 
insert  the  following  clause: 

Workforce  Restructuring  under  Section  3161 
of  the  National  Defense  Authorization  Act  for 
Fiscal  Year  1993  (DEC  2000) 

(a)  Consistent  with  the  objectives  of 
Section  3161  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993,  42 


U.S.C.  7274h,  in  instances  where  the 
Department  of  Energy^  has  determined  that  a 
change  in  workforce  at  a  Department  of 
Energy  Defense  Nuclear  Facility  is  necessary, 
the  contractor  agrees  to  (1)  comply  with  the 
Department  of  Energy  Workforce 
Restructuring  Plan  for  the  facility,  if 
applicable,  and  (2)  use  its  best  efforts  to 
accomplish  workforce  restructuring  or 
displacement  so  as  to  mitigate  social  and 
economic  impacts. 

(b)  The  requirements  of  this  clause  shall  be 
included  in  subcontracts  at  any  tier  (except 
subcontracts  for  commercial  items  pursuant 
to  41  U.S.C.  403)  expected  to  exceed 
S500.000. 

(End  of  Clause) 

970.5226-3    Community  commitment. 

As  prescribed  in  48  CFR  970.2673-2. 
insert  the  following  clause: 
Community  Commitment  (DEC  2000) 

It  is  the  policy  of  the  DOE  to  be  a 
constructive  partner  in  the  geographic  region 
in  which  DOE  conducts  its  business.  The 
basic  elements  of  this  policy  include:  (1) 
Recognizing  the  diverse  interests  of  the 
region  and  its  stakeholders,  (2)  engaging 
regional  stakeholders  in  issues  and  concerns 
of  mutual  interest,  and  (3)  recognizing  that 
giving  back  to  the  community  is  a 
worthwhile  business  practice.  .Accordingly, 
the  Contractor  agrees  that  its  business 
operations  and  performance  under  the 
Contract  will  be  consistent  with  the  intent  of 
the  policy  and  elements  set  forth  above. 

(End  of  Clause) 

970.5227-1     Rights  in  data-facilities. 

As  prescribed  in  48  CFR  970.2704- 
3(a),  insert  the  following  clause: 
Rights  in  Data— Facilities  (DEC  2000) 

(a)  Definitions.  (1)  Computer  data  bases,  as 
used  in  this  clause,  means  a  collection  of 
data  in  a  form  capable  of.  and  for  the  purpose 
of,  being  stored  in.  processed,  and  operated 
on  by  a  computer.  The  term  does  not  include 
computer  software. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
are  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow-  or 
cause  a  computer  to  perform  a  specific 
operation  or  series  of  operations  and  (ii)  data 
comprising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts, 
formulae,  and  related  material  that  would 
enable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  computer  data  bases. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  The 
term  includes  technical  data  and  computer 
software.  The  term  "data"  does  not  include 
data  incidental  to  the  administration  of  this 
contract,  such  as  financial,  administrative, 
cost  and  pricing,  or  management  information. 

(4)  Limited  rights  data,  as  used  in  this 
clause,  means  data,  other  than  computer 
software,  developed  at  private  expense  that 


embody  trade  secrets  or  are  commercial  or 
financial  and  confidential  or  pri\ileged.  The 
Government's  rights  to  use,  duplic;ate.  or 
disclose  Hmited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  subparagraph  (e) 
of  this  clause. 

(5)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  expense  and  that  is  a 
trade  secret;  is  commercial  or  financ:ial  and 
is  confidential  or  privileged;  or  is  published 
copyrighted  computer  software,  including 
minor  modifications  of  any  such  computer 
software.  The  Government's  rights  to  use. 
duplicate,  or  disclose  restricted  computer 
software  are  as  set  forth  in  the  Restricted 
Rights  Notice  of  paragraph  (f)  of  this  clause. 

(6)  Technical  data,  as  used  in  this  clause, 
means  recorded  data,  regardless  of  form  or 
characteristic,  that  are  of  a  scientific  or 
technical  nature.  Technical  data  does  not 
include  computer  software,  but  does  include 
manuals  and  instructional  materials  and 
technical  data  formatted  as  a  computer  d;ita 
base. 

(7)  Unlimited  rights,  as  used  in  this  clause, 
means  the  right  of  the  Government  to  use, 
disclose,  reproduce,  prepare  derivative 
works,  distribute  copies  to  the  public, 
including  by  electronic  means,  and  perform 
publicly  and  display  publiclv.  in  anv 
manner,  including  by  electronic  means,  and 
for  any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 

(b)  Allocation  of  Rights  (1)  The 
Government  shall  have: 

(i)  Ownership  of  all  technical  data  and 
computer  software  first  produced  in  the 
performance  of  this  Contract; 

(ii)  Unlimited  rights  in  technical  data  and 
computer  software  specifically  used  in  the 
performance  of  this  Contract,  except  as 
provided  herein  regarding  copyTight.  limited 
rights  data,  or  restricted  computer  software, 
or  except  for  other  data  specifically  protected 
by  statute  for  a  period  of  time  or.  where, 
approved  by  DOE.  appropriate  instanc  es  of 
the  DOE  Work  for  Others  Program; 

(iii)  The  right  to  inspect  technical  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  at  all  reasonable  times.  The 
Contractor  shall  make  available  all  necessar\' 
facilities  to  allow  DOE  personnel  to  perform 
such  inspection; 

(iv)  The  right  to  have  all  technical  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  delivered  to  the  Government  or 
otherwise  disposed  of  by  the  Contractor, 
either  as  the  contracting  officer  mav  from 
time  to  time  direct  during  the  progress  of  the 
work  or  in  any  event  as  the  contracting 
officer  shall  direct  upon  completion  or 
termination  of  this  Contract.  The  Contractor 
agrees  to  leave  a  copy  of  such  data  at  the 
facility  or  plant  to  which  such  data  relate, 
and  to  make  available  for  access  or  to  deliver 
to  the  Government  such  data  upon  request  by 
the  contracting  officer.  If  such  data  are 
limited  rights  data  or  restricted  computer 
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software,  the  rights  of  the  Government  in 
such  data  shall  be  governed  solely  by  the 
provisions  of  paragraph  (e)  of  this  clause 
( -Rights  in  Limited  Rights  Data")  or. 
paragraph  (f)  of  this  clause  ('Rights  in 
Restricted  Computer  Software");  and 

(v)  The  right  to  remove,  cancel,  correct,  or 
ignore  any  markings  not  authorized  by  the 
terms  of  this  Contract  on  any  data  furnished 
hereunder  if.  in  response  to  a  written  inquiry 
bv  DOE  concerning  the  propriety  of  the 
markings,  the  Contractor  fails  to  respond 
thereto  within  60  days  or  fails  to  substantiate 
the  propriety  of  the  markings.  In  either  case 
DOE  will  notify  the  Contractor  of  the  action 
taken. 

(2)  The  Contractor  shall  have: 
(i)  The  right  to  withhold  limited  rights  data 
and  restricted  computer  software  unless 
otherwise  provided  in  accordance  with  the 
provisions  of  this  clause;  and 

(ii)  The  right  to  use  for  its  private  purposes, 
subject  to  patent,  security  or  other  provisions 
of  this  Contract,  data  it  first  produces  in  the 
performance  of  this  Contract,  except  for  data 
in  DOE'S  Uranium  Enrichment  Technology, 
including  diffusion,  centrifuge,  and  atomic 
vapor  laser  isotope  separation,  provided  the 
data  requirements  of  this  Contract  have  been 
met  as  of  the  date  of  the  private  use  of  such 
data. 

(.3)  The  Contractor  agrees  that  for  limited 
rights  data  or  restricted  computer  software  or 
other  technical,  business  or  financial  data  in 
the  form  of  recorded  information  which  it 
receives  from,  or  is  given  access  to  by.  DOE 
or  a  third  party,  including  a  DOE  Contractor 
or  subcontractor,  and  for  technical  data  or 
computer  software  it  first  produces  under 
this  Contract  which  is  authorized  to  be 
marked  by  DOE.  the  Contractor  shall  treat 
such  data  in  accordance  with  any  restrictive 
legend  contained  thereon. 

(c)  CopyTighted  Statphal.  (1)  The 
Contractor  shall  not.  without  prior  written 
authorization  of  the  Patent  Counsel,  assert 
copyright  in  any  technical  data  or  computer 
software  first  produced  in  the  performance  of 
this  contract.  To  the  extent  such 
authorization  is  granted,  the  Government 
reserves  for  itself  and  others  acting  on  its 
behalf,  a  nonexclusive,  paid-up,  irrevocable, 
world-wide  license  for  Governmental 
purposes  to  publish,  distribute,  translate, 
duplicate,  exhibit,  and  perform  any  such  data 
copyxighted  by  the  Contractor. 

(2)  The  Contractor  agrees  not  to  include  in 
the  technical  data  or  computer  software 
delivered  under  the  contract  any  material 
copyrighted  by  the  Contractor  and  not  to 
knowinglv  include  any  material  copvTighted 
by  others  without  first  granting  or  obtaining 
at  no  cost  a  license  therein  for  the  benefit  of 
the  Government  of  the  same  scope  as  set 
forth  in  paragraph  (c)(1)  of  this  clause.  If  the 
Contractor  believes  that  such  copyrighted 
material  for  which  the  license  cannot  be 
obtained  must  be  included  in  the  technical 
data  or  computer  software  to  be  delivered, 
rather  than  merely  incorporated  therein  by 
reference,  the  Contrat  tor  shall  obtain  the 
written  authorization  of  the  contracting 
officer  to  include  such  material  in  the 
technical  data  or  computer  software  prior  to 
its  delivery. 

(d)  Subcontracting.  (1)  Unless  otherwise 
directed  by  the  contracting  officer,  the 


Conlrai  tor  agrees  to  use  in  subcontracts  in 
which  technical  data  or  computer  software  is 
expected  to  bt;  prndu(  ed  or  in  subcontracts 
for  supplies  that  <  untain  a  requirement  for 
produc  tion  or  delivery  of  data  in  accordance 
with  the  policy  and  pro(  edures  of  48  CFR 
Subpart  27.4  as  supplemented  by  48  CFR 
927.401  through  927.409.  thf  clau.se  entitled. 
■Rights  in  Uala-General"  at  48  (::FR  52  227- 
14  modified  in  aicordani  e  with  927.409(al 
and  including  .Mternate  V  .Mternates  II 
through  IV  (jf  that  clause  may  be  included  as 
appropriate  with  the  prior  approval  of  DOE 
Patent  Counsel,  and  the  Contractor  shall  not- 
acquire  rights  in  a  subcontratlor's  limited 
rights  data  or  restric:ted  computer  software, 
except  through  the  use  of  Alternates  II  or  III, 
respectivelv,  without  the  prior  approval  of 
DOE  Patent  tbunsel.  The  (  lause  at  48  CFR 
52.227-16.  .Additional  Data  Requirements, 
shall  be  included  in  suhi  ontrai;  ts  in 
accordance  with  UE.AR  927  409(h).  The 
contractor  shall  use  instead  the  Rights  in 
Data-Facilities  clause  at  48  CFR  970.5227-1 
in  subcontracts,  including  subcontracts  for 
related  support  services,  involving  the  design 
or  operation  of  any  plants  or  facilities  or 
specially  designed  e()iiipmcnt  for  such  plants 
or  facilities  th.it  .ire  managed  or  operated 
under  its  contract  with  UOE. 

(2)  It  is  the  responsibility  of  the  Contractor 
to  obtain  from  its  subcuntractors  technical 
data  and  computer  software  and  rights 
therein,  on  beh.tlf  of  the  Government, 
nei'essary  to  fulfill  the  Contractor's 
obligations  to  the  Government  with  respect  to 
such  data.  In  the  event  of  refusal  by  a 
subcontractor  to  accept  a  clause  affording  the 
Government  such  rights,  the  Contractor  shall: 

(i)  Promptly  submit  written  notice  to  the 
contracting  offic:er  setting  forth  reasons  or  the 
subcontrac  tors  refusal  and  other  pertinent 
information  whu  h  may  expedite  disposition 
of  the  matter,  and 

(ii)  Not  proceed  with  the  subcontract 
without  the  written  authorization  of  the 
contracting  offic  er. 

(.3)  Neither  the  Contractor  nor  higher-tier 
subcontractors  shall  use  their  power  to  award 
subcontracts  as  economic  leverage  to  acquire 
rights  in  a  subcontractor's  limited  rights  data 
or  restricted  computer  software  for  their 
private  use. 

(e)  Rights  in  Umitfd  Rights  Data  Except  as 
may  be  otherwise  specified  in  this  Contract 
as  data  which  are  not  subject  to  this 
paragraph,  the  Contrac:tor  agrees  to  and  does 
herebv  grant  to  the  Government  an 
irrevocable,  nonexc:lusive.  paid-up  license  bv 
or  for  the  Government,  in  any  limited  rights 
data  of  the  Contractor  specific;ally  used  in  the 
performance  of  this  Contract,  provided. 
however,  thai  to  the  extent  that  an\  limited 
rights  data  when  furnished  or  delivered  is 
specifically  identified  by  the  Contractor  at 
the  lime  of  initial  delivery  to  the  Government 
or  a  representative  of  the  Government.  suc:h 
data  shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
"Limited  Rights  Notice  "  set  forth.  All  such 
limited  rights  data  shall  be  marked  with  the 
following  "Limited  Rights  Notice": 

Limited  Rights  Notice 

These  data  contain    limited  rights  data." 
furnished  under  Contract  No. 
with  the  United  States 


Department  of  Energy  which  may  be 
duplicated  and  used  by  the  Government  with 
the  express  limitations  that  the  "limited 
rights  data"  may  not  be  disc:losed  outside  the 
Government  or  be  used  for  purposes  of 
manufacture  without  prior  permission  of  the 
Contractor,  except  that  further  disclosure  or 
use  mav  be  made  solely  for  the  following 
purposes: 

(a|  Use  (except  for  manufacture)  by  support 
services  contractors  within  the  scope  of  their 
contracts; 

(b)  This  "limited  rights  data"  may  be 
disclosed  for  evaluation  purposes  under  the 
restriction  that  the  "limited  rights  data"  be 
retained  in  confidence  and  not  be  further 
disclosed; 

((  )  This  "limited  rights  data  "  may  be 
disclosed  to  other  contractors  partic:ipating  in 
the  Government's  program  of  which  this 
Contract  is  a  part  for  information  or  use 
(except  for  manufacture)  in  connection  with 
the  work  performed  under  their  contracts  and 
under  the  restriction  that  the  "limited  rights 
data'  be  retained  in  confidence  and  not  be 
further  disclosed: 

(d)  This  "limited  rights  data"  may  be  used 
b\  the  Government  or  others  on  its  behalf  for 
emergency  repair  or  overhaul  work  under  the 
restriction  that  the  "limited  rights  data  '  be 
retained  in  confidence  and  not  be  further 
disclosed;  and 

(e)  Release  to  a  foreign  government,  or 
instrumentality  thereof,  as  the  interests  of  the 
United  States  Government  may  require,  for 
information  or  evaluation,  or  ioT  emergency 
repair  or  overhaul  work  by  such  government. 
This  Notice  shall  be  marked  on  any 
reproduction  of  this  data  in  whole  or  in  part. 

(End  of  Notice) 

(f)  Rights  in  Restricted  Computer  Software. 
(1)  Except  as  may  be  otherwise  specified  in 
this  Contract  as  data  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  hereby  grant  to  the  Government  an 
irrevocable,  nonexclusive,  paid-up.  license 
by  or  for  the  Government,  in  any  restricted 
c;omputer  software  of  the  Contractor 
specifically  used  in  the  performance  of  this 
Contract,  provided,  however,  that  to  the 
extent  that  any  restricted  computer  software 
when  furnished  or  delivered  is  specifically 
identified  by  the  Contractor  at  the  time  of 
initial  delivery  to  the  Government  or  a 
representative  of  the  Government,  such  data 
shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 

"Restricted  Rights  Notice"  set  forth  below. 
A\\  <tich  restricted  computer  software  shall 
be  marked  with  the  following  "Restricted 
Rights  Notice": 
Restricted  Rights  Notice-Long  Form 

(a)  This  computer  software  is  submitted 
with  restricted  rights  under  Department  of 

Energy  Contract  No. ■  It  may 

not  be  used,  reproduced,  or  disclosed  by  the 
Government  except  as  provided  in  paragraph 
(b)  of  this  notice. 

(b)  This  computer  software  may  be: 

(1)  Used  or  copied  for  use  in  or  with  the 
computer  or  computers  for  which  it  was 
acquired.  inc)uding  use  at  any  Government 
installation  to  which  such  computer  or 
computers  may  be  transferred; 

(2)  Used,  copied  for  use.  in  a  backup  or 
replacement  computer  if  any  computer  for 
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which  it  was  acquired  is  inoperative  or  is 
replaced; 

(3)  Reproduced  for  safekeeping  (archives) 
or  backup  purposes; 

(4)  Modified,  adapted,  or  combined  with 
other  computer  software,  provided  that  only 
the  portions  of  the  derivative  software 
consisting  of  the  restricted  computer  software 
are  to  be  made  subject  to  the  same  restricted 
rights;  and 

(5)  Disclosed  to  and  reproduced  for  use  by 
contractors  under  a  service  contract  (of  the 
type  defined  in  48  CFR  37.101)  in  accordance 
with  subparagraphs  (b)(1)  through  (4)  of  this 
Notice,  provided  the  Government  makes  such 
disclosure  or  reproduction  subject  to  these 
restricted  rights. 

(c)  Notwithstanding  the  foregoing,  if  this 
computer  software  has  been  published  under 
copyright,  it  is  licensed  to  the  Government, 
without  disclosure  prohibitions,  with  the 
rights  set  forth  in  the  restricted  rights  notice 
above. 

(d)  This  Notice  shall  be  marked  on  any 
reproduction  of  this  computer  software,  in 
whole  or  in  part. 

(End  of  Notice) 

(2)  Where  it  is  impractical  to  include  the 
Restricted  Rights  Notice  on  restricted 
computer  .software,  the  following  short-form 
Notice  may  be  used. 

Restricted  Rights  Notice — Short  Form 

Use,  reproduction,  or  disclosure  is  subject 
to  restrictions  set  forth  in  the  Long  Form 

Notice  of  DOE  Contract  No. 

with  (name  of  Contractor). 

(End  of  Notice) 

(3)  If  the  software  is  embedded,  or  if  it  is 
commercially  impractical  to  meu-k  it  with 
human  readable  text,  then  the  symbol  R  and 
the  clause  date  (mo/yr).  in  brackets  or  a  box, 
a  IR-mo/yr],  may  be  used.  This  will  be  read 
to  mean  restricted  computer  software,  subject 
to  the  rights  of  the  Government  as  described 
in  the  Long  Form  Notice,  in  effect  as  of  the 
date  indicated  next  to  the  symbol.  The 
symbol  shall  not  be  used  to  mark  human 
readable  material.  In  the  event  this  Contract 
c:ontains  any  variation  to  the  rights  in  the 
Long  Form  Notice,  then  the  contract  number 
must  also  be  cited. 

(4)  If  restricted  computer  software  is 
delivered  with  the  copyright  notice  of  17 
U.S.C.  401,  the  software  will  be  presumed  to 
be  published  copyrighted  computer  software 
licensed  to  the  Government  without 
disclosure  prohibitions  and  with  unlimited 
rights,  unless  the  Contractor  includes  the 
following  statement  with  such  copyright 
notice  "Unpublished-rights  reserved  under 
the  Copyright  Laws  of  the  United  States." 

(g)  Relationship  to  patents.  Nothing 
contained  in  this  clause  creates  or  is 
intended  to  imply  a  license  to  the 
Government  in  any  patent  or  is  intended  to 
be  construed  as  affecting  the  scope  of  any 
licenses  or  other  rights  otherwise  granted  to 
the  Government  under  any  patent. 

(End  of  Clause) 

Alternate  I  (DEC  2000).  As  prescribed  in  48 
CFR  970.2704-3(a),  where  access  to  Category 
C-24  restricted  data  is  contemplated  in  the 
performance  of  a  contract  the  contracting 
officer  shall  insert  the  phrase  "and  except 


Restricted  Data  in  category  C-24.  10  CFR  part 
725,  in  which  DOE  has  reserv  ed  the  right  to 
receive  reasonable  compensation  for  the  use 
of  its  inventions  and  discoveries,  including 
related  data  and  technology"  after  "laser 
isotope  sepairation"  and  before  the  comma  in 
paragraph  (b)(2)(ii)  of  the  clause  at  48  CFR 
970.5227-1,  Rights  in  Data— Facilities,  as 
appropriate. 

(End  of  Clause) 

970.5227-2    Rights  in  data-technology 
transfer. 

As  prescribed  in  48  CFR  970.2704- 
3(b),  insert  the  following  clause: 

Rights  in  Data— Technologv  Transfer  (DEC 
2000) 

(a)  Definitions.  (1)  Computer  data  bases,  as 
used  in  this  clause,  means  a  collection  of 
data  in  a  form  capable  of.  and  for  the  purpose 
of,  being  stored  in,  processed,  and  operated 
on  by  a  computer.  The  term  does  not  include 
computer  software. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
are  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow  or 
cause  a  computer  to  perform  a  specific 
operation  or  series  of  operations  and  (ii)  data 
comprising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts, 
formulae,  and  related  material  that  would 
enable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  computer  data  bases. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  The 
term  includes  technical  data  and  computer 
software.  The  term  "data  "  does  not  include 
data  incidental  to  the  administration  of  this 
contract,  such  as  financial,  administrative, 
cost  and  pricing,  or  management  information. 

(4)  Limited  rights  data,  as  used  in  this 
clause,  means  data,  other  than  computer 
software,  developed  at  private  expense  that 
embody  trade  secrets  or  are  commercial  or 
financial  and  confidential  or  privileged.  The 
Government's  rights  to  use,  duplicate,  or 
disclose  limited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  paragraph  (g)  of 
this  clause. 

(5)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  expense  and  that  i.s  a 
trade  secret;  is  commercial  or  financ:ial  and 
is  confidential  or  privileged;  or  is  published 
copyrighted  computer  software,  including 
minor  modifications  of  anv  such  computer 
software.  The  Government's  rights  to  use. 
duplicate,  or  disclose  restricted  c:omputer 
software  are  as  set  forth  in  the  Restricted 
Rights  Notice  of  subparagraph  (h)  of  this 
clause. 

(6)  Technical  data,  .is  used  in  this  c, lause. 
means  recorded  data,  regardless  of  form  or 
characteristic,  that  are  of  a  scientific  or 
technical  nature.  Technical  data  does  not 
include  computer  software,  but  does  include 
manuals  and  instructional  materials  and 
technical  data  formatted  as  a  c:omputer  data 
base. 

(7)  Unlimited  rights,  as  used  in  this  clause, 
means  the  rights  of  the  Government  to  use. 


disclose,  reproduce,  prepare  derivative 
works,  distribute  copies  to  the  public, 
including  by  electronic,  means,  and  perform 
publicly  and  display  publicly,  in  an\ 
manner,  including  by  electronic  means,  and 
for  any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 

(b)  Allocation  of  Rights.  (1)  The 
Government  shall  have: 

(i)  Ownership  of  all  technic;al  data  and 
computer  software  first  produced  in  the 
performance  of  this  Contract; 

(ii)  Unlimited  rights  in  technical  data  and 
computer  software  specifically  used  in  the 
performance  of  this  Contract,  except  as 
provided  herein  regarding  ropvright.  limited 
rights  data,  or  restricted  computer  software, 
and  except  for  data  subject  to  the 
withholding  provisions  for  protected 
Cooperative  Research  and  Development 
Agreement  (CR.AD.\)  information  in 
accordance  with  Technology  Transfer  actions 
under  this  Contract,  or  other  data  specificalh 
protected  by  statute  for  a  period  of  time  or. 
where,  approved  by  DOE,  appropriate 
instances  of  the  DOE  Work  for  Others 
Program; 

(iii)  The  right  to  inspect  technical  data  and 
computer  software  first  produced  ur 
specifically  used  in  the  performance  of  this 
C'ontrai:t  at  all  reasonable  times.  The 
Contractor  shall  make  available  all  nee  essarv 
facilities  to  allow  DOE  personnel  to  perform 
such  inspection; 

(i\  )  The  right  to  have  all  technical  data  and 
c  omputer  software  first  produc:ed  or 
specifically  used  in  the  performanc  e  nl  thi-- 
Contract  deli\ered  to  the  Go\ernment  or 
otherwise  disposed  of  by  the  Contrac  tor. 
either  as  the  contracting  officer  ma\  from 
time  to  time  direc;t  during  the  progress  of  the 
work  or  in  any  event  as  the  c:ontracting 
officer  shall  direct  upon  completion  or 
tennination  of  this  Contract.  The  Contractor 
agrees  to  leave  a  copy  of  such  data  at  the 
facility  or  plant  to  which  such  data  relate, 
and  to  make  available  for  access  or  to  deliver 
to  the  (k)vernment  such  data  upon  request  bv 
the  c.ontrac;ting  officer.  If  such  data  are 
limited  rights  data  or  restricted  computer 
software,  the  rights  of  the  Government  in 
such  data  shall  be  governed  soleK  bv  the 
provisions  of  paragraph  (g)  of  this  clause 
("Rights  in  Limited  Rights  Data")  or 
paragraph  (h)  of  this  clause  (""Rights  in 
Restricted  Computer  Software"");  and  (v)  The 
right  to  remove,  c;an(:el.  c:orrec:t.  or  ignore  any 
markings  not  authorized  by  the  terms  of  this 
Contract  on  any  data  furnished  hereunder  if. 
in  response  to  a  written  inquir\  by  DOE 
conc:erning  the  propriety  of  the  markings,  the 
Contractor  fails  to  respond  thereto  within  60 
days  or  fails  to  substantiate  the  propriet\-  of 
the  markings.  In  either  c:ase  DOE  will  notif\ 
the  Contractor  of  the  ac  tion  t.iken. 
12)  The  Contrac  tor  shall  haxe: 
(i)  The  right  to  withhold  limited  rights  data 
and  restricted  computer  software  unless 
otherwise  provided  in  provisions  of  this 
clause: 

(ii)  The  right  to  use  for  its  private  purposes, 
subject  to  patent,  security  or  other  provisions 
of  this  Contract,  data  it  first  produces  in  the 
performance  of  this  Contract,  except  for  data 
in  DOEs  Uranium  Enrichment  Technology, 
including  diffusion,  centrifuge,  and  atomic 
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vapor  la.ser  isotope  separation,  provided  (he 
data  requirements  of  this  Contract  have  been 
met  as  of  the  date  of  the  private  use  of  such 
data:  and 

(iii)  The  right  to  assert  copyright  subsisting 
in  sf.ientifir  and  technical  articles  as 
provided  in  paragraph  (d)  of  this  clause  and 
the  right  to  request  permission  to  assert 
copyright  subsisting  in  works  other  than 
sciemifii  and  technical  articles  as  provided 
in  paragraph  (e)  of  this  clause. 

(3)  The  Contractor  agrees  that  for  limited 
rights  data  or  restricted  computer  software  or 
other  technical  business  or  financial  data  in 
the  form  of  recorded  information  which  It 
receives  from,  or  is  given  access  to  by  DOE 
or  a  third  party,  including  a  DOE  contractor 
or  subcontractor,  and  for  technical  data  or 
computer  software  it  first  produces  under 
this  Contract  which  is  authorized  to  be 
marked  bv  DOE,  the  Contractor  shall  treat 
such  data  in  ac(  ordance  with  any  restrictive 
legend  contained  thereon. 

(c)  Copyright  iGeneral).  (1)  The  Contractor 
agrees  not  to  mark,  register,  or  otherwise 
assert  copyright  in  any  data  in  a  published 
or  unpublished  work,  other  than  as  set  forth 
in  paragraphs  (d)  and  (e)  of  this  clause. 

(2)  Except  for  material  to  which  the 
Contractor  has  obtained  the  right  to  assert 
copyright  in  accordance  with  either 
paragraph  (d)  or  (e)  of  this  clause,  the 
Contractor  agrees  not  to  include  in  the  data 
delivered  under  this  Contract  any  material 
copyrighted  by  the  Contractor  and  not  to 
knowingly  include  any  material  copyrighted 
bv  others  without  first  granting  or  obtaining 
at  no  cost  a  license  therein  for  the  benefit  of 
the  Government  of  the  same  scope  as  set 
forth  in  paragraph  (d)  of  this  clause.  If  the 
Contractor  believes  that  such  copyrighted 
material  for  which  the  license  cannot  he 
obtained  must  be  included  in  the  data  to  be 
delivered,  rather  than  merely  incorporated 
therein  by  reference,  the  Contractor  shall 
obtain  the  written  authorization  of  the 
contracting  officer  to  include  such  material 
in  the  data  prior  to  its  delivery. 

(d)  Copyrighted  works  (scientific  and 
technical  articles).  (1)  The  Contractor  shall 
have  the  right  to  assert,  without  prior 
approval  of  the  contracting  officer,  copyright 
subsisting  in  scientific  and  technical  articles 
composed  under  this  contract  or  based  on  or 
containing  data  first  produced  in  the 
performance  of  this  Contract,  and  published 
in  academic,  technical  or  professional 
journals,  symposia,  proceedings,  or  similar 
works  When  assertion  of  copyright  is  made, 
the  Contractor  shall  affix  the  applicable 
copyright  notice  of  1 7  U.S.C.  401  or  402  and 
acknowledgment  of  Government  sponsorship 
(including  contract  number)  on  the  data 
when  such  data  are  delivered  to  the 
Government  as  well  as  when  the  data  are 
published  or  deposited  for  registration  as  a 
published  work  in  the  U.S.  Copyright  Office. 
The  Contractor  grants  to  the  Government, 
and  others  acting  on  its  behalf,  a 
nonexclusive,  paid-up,  irrevocable,  world- 
wide license  in  such  copyrighted  data  to 
reproduce,  prepare  derivative  works, 
distribute  c:opies  to  the  public,  and  perform 
publiciv  and  display  publicly,  by  or  on 
behalf  of  the  Government. 

(2)  The  contractor  shall  mark  eat;h 
scientific  or  technical  article  first  produced 


or  composed  undiir  this  C/jntrai  t  and 
submitted  for  iouni.il  puljlication  or  similar 
means  of  dissemination  with  a  notice,  similar 
in  all  material  respects  to  the  following,  on 
the  front  reflecting  the  (kivernment's  non- 
exclusive, paid-up,  irrevocable,  world-wide 
license  in  the  (  opyright. 

Notice:  This  manusi  ript  has  been  authored 
by  [insert  the  name  of  thf  ( A)ntrai  tor]  under 
Contract  No.  jinsert  the  (.onlrai  t  number] 
with  the  U.S.  Department  of  Energy    Ilie 
United  States  Government  retains  and  the 
publishi-r.  by  accepting  the  article  for 
publication,  acknowledges  that  the  United 
States  Government  retains  a  non-exclusive, 
paid-up,  irrevocable,  world-wide  license  to 
publish  or  reproduce  the  published  form  of 
this  manuscript,  or  allf)w  others  to  do  so.  for 
United  States  Government  purposes. 

(End  of  Notice) 

(3)  The  title  to  the  copyright  of  the  original 
of  uni:lassified  graduate  theses  and  the 
original  of  related  iinc  lassified  scientific 
papers  shall  vest  in  the  author  thereof, 
subject  to  the  right  of  DOE  to  retain 
duplicates  of  such  documents  and  to  use 
such  documents  for  anv  purpose  whatsoever 
without  anv  claim  on  the  part  of  the  author 
or  the  contractor  for  additional 
compensation. 

(e)  Copyrighted  works  {other  than  scientific 
and  technical  articles  and  data  produced 
under  a  CRADAj.  The  Contrai  tor  mav  obtain 
permission  to  assert  copyright  subsisting  in 
technical  data  and  computer  software  first 
produceil  by  the  Contractor  in  performance 
of  this  Contract,  where  the  Ciontrat  tor  can 
show  that  commercialization  would  be 
enhanced  by  such  c:opvrighl  protection, 
sub|ec  t  to  the  following: 

(1)  Contractor  Request  to  As.scrt  Copyright, 
(i)  For  data  other  than  scientific  and 
le(:hnic:al  articles  and   lata  produced  under  a 
CR.\U.A,  the  Contractor  shall  submit  in 
writing  to  Patent  (lounscl  its  request  to  assert 
t:opvright  in  data  first  produced  in  the 
performance  of  this  (iontrai  i  pursuant  to  this 
clause.  The  right  of  the  Contrd(  tor  to 
c:opyright  data  first  produc:ed  under  a 
CRADA  is  as  de.scribed  in  the  individual 
CRADA.  Each  request  by  the  Contractor  must 
include: 

[A]  The  identity  of  the  data  (including  any 
computer  program)  for  which  the  Contrac:tor 
requests  permission  to  assert  c  opyright.  as 
well  as  an  abstract  which  is  descriptive  of  the 
data  aiid  is  suitable  for  dissemination 
purposes,  (B)  The  program  under  whic  h  it 
was  funded.  (C;)  Whether,  to  the  best 
knowledge  of  the  Contractor,  the  data  is 
subject  to  an  international  treaty  or 
agreement.  (D)  Whether  ihe  data  is  subject  to 
export  control.  (E)  A  statement  thai  the 
Contractor  plans  to  commercialize  the  data  in 
complianc  e  with  the  i  lause  of  this  ( onlract 
entitled,  "Technology  Transfer  Mission," 
within  five  (5)  years  after  obtaining 
permission  to  assert  copyright  or,  on  a  case- 
by-case  basis,  a  specified  longer  period  where 
the  Contractor  can  demc^nstrate  that  the 
ability  to  commercialize  effectively  is 
dependent  upon  sui  h  longer  period,  and  (F) 
For  data  other  than  computer  software,  a 
statement  explaining  why  the  assertion  of 
copvright  Is  necessary  to  enhance 


<  ommercialization  and  is  consistent  with 
DOE's  dissemination  responsibilities. 

(ii)  For  data  that  is  developed  using  other 
funding  sources  in  addition  to  DOE  fiinding, 
the  permission  to  assert  c:opyright  in 
di  I  ordanc  e  with  this  clause  must  also  be 
obtained  by  the  Contrac  tor  from  all  other 
funding  sources  prior  to  the  Contrac:tor's 
request  to  Patent  Counsel.  The  request  shall 
inc  hide  the  Ointrac  tor's  certific:ation  or  other 
doc  umentalion  acceptable  to  Patent  Counsel 
demonstrating  sue  h  permission  has  been 
obtained. 

(iii)  Permission  for  the  Contractor  to  assert 
copvright  in  excepted  categories  of  data  as      - 
determined  by  DOE  will  be  expressly 
withheld.  Suc:h  exc  epted  c:ategories  include 
data  whose  release  [A)  would  be  detrimental 
to  national  security,  i.e..  involve  classified 
information  or  data  or  sensitive  information 
under  Section  148  of  the  .Atomic  Energy  .Act 
of  1954.  as  amended,  or  are  subjc^c:!  to  export 
control  for  nonproliferation  and  other 
nu(  lear-relatod  national  sec  urily  purposes. 
(B)  would  not  enhance  the  apjiropriate 
transfer  or  dissemination  and 
commercialization  of  such  data.  (C)  would 
have  a  negative  impac:t  on  U.S.  industrial 
competitiveness.  (D)  would  prevent  DO^:! 
from  meeting  its  obligations  under  treaties 
and  international  agreements,  or  (E)  would  be 
detrimental  to  one  or  more  of  DOE's 
programs.  .Additional  excepted  categories 
mav  be  added  by  the  .Assistant  General 
Counsel  for  Technology  Transfer  and 
Intellec;tual  Property.  VVhere  data  are 
determined  to  be  under  export  control 
restriction,  the  Contrac  tor  may  obtain 
permission  to  assert  c:opyright  subjec:!  to  the 
provisions  of  this  c:lause  for  purposes  of 
limited  commerc  ializalion  in  a  manner  that 
complies  with  export  control  statutes  and 
applicable  regulations.  In  addition, 
notwithstanding  any  other  provision  of  this 
Contract,  all  data  developed  with  Naval 
Reactors'  funding  and  those  data  that  are 
classified  fall  within  excepted  c:ategories.  The 
rights  of  the  Contrac  tor  in  data  are  subject  to 
the  disposition  of  data  rights  in  the  treaties 
and  international  agreements  identified 
under  this  Contract  as  well  as  those 
additional  treaties  and  international 
agreements  which  DOE  may  from  time  to 
time  identify  by  unilateral  amendment  to  the 
Contract;  such  amendment  listing  added 
tre.ities  and  international  agreements  is 
effec  tive  onlv  for  data  which  is  de\eloped 
after  the  date  such  treaty  or  international 
agreement  is  added  to  this  Contrac:t.  .Also,  the 
Contrac:tor  will  not  be  permitted  to  assert 
copyright  in  data  in  the  form  of  various 
technical  reports  generated  by  the  Contrac  lor 
under  the  Contract  without  first  obtaining  the 
advanced  written  permission  of  the 
(  ontraciting  officer. 

(21  DOE  Review  and  Response  to 
Contrac:tor's  Request.  The  Patent  Counsel 
shall  use  its  best  efforts  to  respond  in  writing 
within  90  days  of  receipt  of  a  complete 
request  by  the  Contractor  to  assert  c;opyright 
in  lechnic.al  data  and  c  omputer  software 
pursuant  to  this  c:lau.se.  Such  response  shall 
either  give  or  withhold  DOE's  permission  for 
the  Contrac:tor  to  assert  copyright  or  advise 
the  Contractor  that  DOE  needs  additional 
time  to  respond,  and  the  reasons  therefor. 
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(3)  Permission  for  Contractor  to  Assert 
Copyright. 

(i)  For  computer  software,  the  Contractor 
shall  furnish  to  the  DOE  designated, 
centralized  software  distribution  and  control 
point,  the  Energy  Science  and  Technology 
Software  Center,  at  the  time  permission  to 
assert  copyright  is  given  under  paragraph 
(e)(2)  of  this  clause:  (A)  An  abstract 
describing  the  software  suitable  for 
publication.  (B)  the  source  code  for  each 
software  program,  and  (C)  the  object  code 
and  at  least  the  minimum  support 
documentation  needed  by  a  technically 
competent  user  to  understand  and  use  the 
software.  The  Patent  Counsel,  for  good  cause 
shown  by  the  Contractor,  may  allow  the 
minimum  support  documentation  to  be 
delivered  within  60  days  after  permission  to 
assert  copyright  is  given  or  at  such  time  the 
minimum  support  documentation  becomes 
available.  The  Contractor  acknowledges  that 
the  DOE  designated  software  distribution  and 
control  point  may  provide  a  technical 
description  of  the  software  in  an 
announcement  identifying  its  availability 
from  the  copyright  holder. 

(ii)  Unless  otherwise  directed  by  the 
contracting  officer,  for  data  other  than 
computer  software  to  which  the  Contractor 
has  received  permission  to  assert  copyright 
under  paragraph  (e)(2)  of  this  clause  above, 
the  Contractor  shall  within  sixty  (60)  days  of 
obtaining  such  permission  furnish  to  DOE's 
Office  of  Scientific  and  Technical 
Information  (OSTl)  a  copy  of  such  data  as 
well  as  an  abstract  of  the  data  suitable  for 
dissemination  purposes.  The  Contractor 
acknowledges  that  OSTI  may  provide  an 
abstract  of  the  data  in  an  announcement  to 
DOE.  its  contractors  and  to  the  public 
identifying  its  availability  from  the  copyright 
holder. 

(iii)  For  a  five  year  period  or  such  other 
specified  period  as  specifically  approved  by 
Patent  Counsel  beginning  on  the  date  the 
Contractor  is  given  permission  to  assert 
copyright  in  data,  the  Contractor  grants  to  the 
Government,  and  others  acting  on  its  behalf, 
a  paid-up,  nonexclusive,  irrevocable 
worldwide  license  in  such  copyrighted  data 
to  reproduce,  prepare  derivative  works  and 
perform  publicly  and  display  publicly,  by  or 
on  behalf  of  the  Government.  Upon  request, 
the  initial  period  may  be  extended  after  DOE 
approval.  The  DOE  approval  will  be  based  on 
the  standard  that  the  work  is  still 
commercially  available  and  the  market 
demand  is  being  met. 

(iv)  After  the  period  approved  by  Patent 
Counsel  for  application  of  the  limited 
Government  license  described  in  paragraph 
(e)(3)(iii)  of  this  clause,  or  if.  prior  to  the  end 
of  such  period(s).  the  Contractor  abandons 
commercialization  activities  pertaining  to  the 
data  to  which  the  Contractor  has  been  given 
permission  to  assert  copjn-ight,  the  Contractor 
grants  to  the  Government,  and  others  acting 
on  its  behalf,  a  paid-up,  nonexclusive, 
irrevocable  worldwide  license  in  such 
copyrighted  data  to  reproduce,  distribute 
copies  to  the  public,  prepau-e  derivative 
works,  perform  publicly  and  display 
publicly,  and  to  permit  others  to  do  so. 
(v)  Whenever  the  Contractor  asserts 
copyright  in  data  pursuant  to  this  paragraph 


(e).  the  Contractor  shall  affix  the  applicable 
copyright  notice  of  1 7  U.S.C.  401  or  402  on 
the  copvTighted  data  and  also  an 
acknowledgment  of  the  Government 
sponsorship  and  license  rights  of  paragraphs 
(e)(3)  (iii)  and  (iv)  of  this  clause.  Such  action 
shall  be  taken  when  the  data  are  delivered  to 
the  Government,  published,  licensed  or 
deposited  for  registration  as  a  published 
work  in  the  U.S.  Copyright  Office.  The 
acknowledgment  of  Government  sponsorship 
and  license  rights  shall  be  as  follows:  Notice: 
The.se  data  were  produced  by  (insert  name  of 
Contractor)  under  Contract  .No. 

with  the  Department  of 

Energy.  For  (period  approved  by  DOE  Patent 
Counsel)  from  (date  permission  to  assert 
copyright  was  obtained),  the  Government  is 
granted  for  itself  and  others  acting  on  its 
behalf  a  nonexclusive,  paid-up,  irrevocable 
worldwide  license  in  this  data  to  reproduce, 
prepare  derivative  works,  and  perform 
publicly  and  display  publicly,  bv  or  on 
behalf  of  the  Government.  There  is  provision 
for  the  possible  extension  of  the  term  of  this 
license.  Subsequent  to  that  period  or  any 
extension  granted,  the  Government  is  granted 
for  itself  and  others  acting  on  its  behalf  a 
nonexclusive,  paid-up.  irrevocable 
worldwide  license  in  this  data  to  reproduce, 
prepare  derivative  works,  distribute  copies  to 
the  public,  perform  publicly  and  display 
publicly,  and  to  permit  others  to  do  so.  The 
specific  term  of  the  license  can  be  identified 
by  inquiry  made  to  Contractor  or  DOE. 
Neither  the  United  States  nor  the  United 
States  Department  of  Energy,  nor  any  of  their 
employees,  makes  any  warranty,  express  or 
implied,  or  assumes  any  legal  liability  or 
responsibility  for  the  accuracy,  completeness, 
or  usefulness  of  any  data  .  apparatus, 
product,  or  process  disclosed,  or  represents 
that  its  use  would  not  infringe  privately 
owned  rights. 

(End  of  Notice) 

(vi)  With  respect  to  any  data  to  which  the 
Contractor  has  received  permission  to  assert 
copyright,  the  DOE  has  the  right,  during  the 
five  (5)  year  or  specified  longer  period 
approved  by  Patent  Counsel  as  provided  for 
in  paragraph  (e)  of  this  clause,  to  request  the 
Contractor  to  grant  a  nonexclusive,  partiallv 
exclusive  or  exclusive  license  in  anv  field  of 
use  to  a  responsible  applicant(s)  upon  terms 
that  are  reasonable  under  the  circumstances, 
and  if  the  Contractor  refuses  such  request,  to 
grant  such  license  itself,  if  the  DOE 
determines  that  the  Contractor  has  not  made 
a  satisfactory  demonstration  that  either  it  or 
its  licensee(s)  is  actively  pursuing 
commercialization  of  the  data  as  set  forth  in 
subparagraph  (e)(1)(A)  of  this  c:lause.  Before 
licensing  under  this  subparagraph  (vi),  DOE 
shall  furnish  the  Contractor  a  written  request 
for  the  Contractor  to  grant  the  stated  license, 
and  the  Contractor  shall  be  allowed  thirtv 
(30)  days  (or  such  longer  period  as  may  be 
authorized  by  the  contracting  officer  for  good 
cause  shown  in  writing  by  the  Contractor) 
after  such  notice  to  show  cause  why  the 
license  should  not  be  granted.  The  Conti-actor 
shall  have  the  right  to  appeal  the  decision  of 
the  DOE  to  grant  the  stated  license  to  the 
Invention  Licensing  Appeal  Board  as  set 
forth  in  10  CFR  781.65— "Appeals." 


(vii)  No  costs  shall  be  allowable  for 
maintenance  of  copyrighted  data,  primarily 
for  the  benefit  of  the  Contractor  and/or  a 
licensee  which  exceeds  DOE  Program  needs, 
except  as  expressly  provided  in  writing  by 
the  contracting  officer.  The  Contractor  may 
use  its  net  royalty  income  to  effect  such 
maintenance  costs. 

(viii)  At  any  time  the  Contractor  abandons 
commercialization  activities  for  data  for 
which  the  Contractor  has  received 
permission  to  assert  copyright  in  accordance 
with  this  clause,  it  shall  advise  OSTl  and 
Patent  Counsel  and  upon  request  assign  the 
copyright  to  the  Government  so  that  the 
Government  can  distribute  the  data  to  the 
public. 

(4)  The  following  notice  may  be  placed  on 
computer  software  prior  to  any  public;alion 
and  prior  to  the  Contractor's  obtaining 
permission  from  the  Department  of  Energy  to 
assert  copyright  in  the  computer  .software 
pursuant  to  paragraph  {c)(3)  of  this  section. 

Notice:  This  computer  software  was 
prepared  by  [insert  the  Contrac:tor"s  name 
and  the  inciividual  author],  hereinafter  the 
Contractor,  under  Contract  [insert  the 
Contract  Number]  with  the  Department  of 
Energy  (DOE).  .All  rights  in  the  computer 
software  are  reserved  by  DOE  on  behalf  of  the 
United  States  Government  and  the  Contrac:tor 
as  provided  in  the  Contract.  You  are 
authorized  to  use  this  c;omputer  software  for 
Governmental  purposes  but  it  is  not  Icj  be 
released  or  distributed  to  the  public. 
NEITHER  THE  GOVERNMENT  NOR  THE 
CONTRACrOR  MAKES  ANY  WARRANTY. 
EXPRESS  OR  IMPLIED.  OR  ASSUMES  ANY 
LIABILITY  FOR  THE  USE  OF  THIS 
SOFTW.ARE.  This  notice  including  this 
sentence  must  appear  on  anv  copiies  of  this 
com.puter  software. 

(End  of  Notice) 

(5)  a  similar  notice  can  be  used  for  data, 
other  than  computer  software,  upon  approval 
of  DOE  Patent  Counsel. 

(f)  Subcontracting.  (1)  Unless  otherwise 
directed  by  the  contracting  officer,  the 
Contractor  agrees  to  use  in  subcontracts  in 
which  technical  data  or  computer  software  is 
expected  to  be  produced  or  in  subcontracts 
for  supplies  that  contain  a  requirement  for 
production  or  delivery  of  data  in  accordance 
with  the  policy  and  procedures  of  48  CFR 
Subpart  27.4  as  supplemented  by  48  CFR 
927.401  through  927.409,  the  clause. entitled, 
"Rights  in  Data-General  "  at  48  CFR  52.227- 
14  modified  in  accordance  with  927.409(a) 
and  including  .Alternate  V.  Alternates  II 
through  I\'  of  that  clause  may  be  included  as 
appropriate  with  the  prior  approv  al  of  DOE 
Patent  Counsel,  and  the  Contractor  shall  not 
acquire  rights  in  a  subcontractor's  limited 
rights  data  or  restricted  computer  software, 
except  through  the  use  of  .Alternates  II  or  III. 
respectivelv,  without  the  prior  approval  of 
DOE  Patent  Counsel.  The  clause  at  48  CFR 
52.227-16.  Additional  Data  Requirements, 
shall  be  included  in  subcontracts  in 
accordance  with  48  CFR  927.409(h).  The 
Contractor  shall  use  instead  the  Rights  in 
Data-Facilities  clause  at  48  CFR  970,5227-1 
in  subcontracts,  inc:luding  subcontracts  for 
related  support  services,  involving  the  design 
or  operation  of  any  plants  or  facilities  or 
specially  designed  equipment  for  such  plants 
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or  facilities  that  are  managed  or  operated 
under  its  contract  with  DOE. 

(2)  It  is  the  responsibility  of  the  Contractor 
to  obtain  from  it.s  subcontractors  technical 
data  and  computer  software  and  rights 
therein,  on  behalf  of  the  Government, 
necessary'  to  fulfill  the  Contractor's 
obligations  to  the  (Government  with  respect  to 
such  data.  In  the  event  of  refusal  by  a 
subcontractor  to  accept  a  clause  affording  the 
Government  such  rights,  the  Contractor  shall. 

(i)  Promptly  submit  written  notice  to  the 
contracting  officer  setting  forth  reasons  or  the 
subcontractor's  refusal  and  other  pertinent 
information  which  may  expedite  disposition 
of  the  matter,  and 

(ii)  Not  proceed  with  the  subcontract 
without  the  written  authorization  of  the 
contracting  officer. 

(3)  Neither  the  Contractor  nor  higher-tier 
subcontractors  shall  use  their  power  to  award 
subcontracts  as  economic  leverage  to  acquire 
rights  in  a  subcontractor's  limited  rights  data 
and  restricted  computer  software  for  their 
private  use. 

(g]  Rights  m  Limited  Rights  Data.  Except  as 
may  be  otherwise  specified  in  this  Contract 
as  data  which  are  not  subject  to  this 
paragraph,  the  Contractor  agrees  to  and  does 
herebv  grant  to  the  Government  an 
irrevocable  nonexclusive,  paid-up  license  by 
or  for  the  Government,  in  any  limited  rights 
data  of  the  Contractor  specifically  used  in  the 
performance  of  this  Contract,  provided, 
however,  that  to  the  extent  that  any  limited 
rights  data  when  fiu^nished  or  delivered  is 
specifically  identified  by  the  Contractor  at 
the  time  of  initial  delivery  to  the  CK)vemment 
or  a  representative  of  the  Government,  su(  h 
data  shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
■'Limited  Rights  Notice"  set  forth  below.  All 
such  limited  rights  data  shall  be  marked  with 
the  following  'Limited  Rights  Notice:" 

Limited  Rights  Notice 

These  data  contain  'limited  rights  data," 

furnished  under  Contract  No. 

with  the  L'nited  States  Department  of  Energy 
which  may  be  duplicated  and  used  by  the 
Government  with  the  express  limitations  that 
the  'limited  rights  data"  may  not  be 
disclosed  outside  the  Government  or  be  used 
for  purposes  of  manufacture  without  prior 
permission  of  the  Contractor,  except  that 
further  disclosure  or  use  may  be  made  solely 
for  the  following  purposes: 

(a)  Lise  (except  for  manufacture)  by  support 
services  contractors  within  the  scope  of  their 
contracts; 

(b)  This  "limited  rights  data"  may  be 
disclosed  for  evaluation  purposes  under  the 
restriction  that  the  "limited  rights  data  "  be 
retained  in  confidence  and  not  be  further 
disclosed: 

(c)  This  "limited  rights  data  "  may  be 
disclosed  to  other  contractors  partit  ipating  in 
the  Government's  program  of  which  this 
Contract  is  a  part  for  information  or  use 
(except  for  manufacture)  in  connection  with 
the  work  performed  under  their  contracts  and 
under  the  restriction  that  the  "limited  rights 
data"  be  retained  in  confidence  and  not  be 
further  disclosed; 

(d)  This  "limited  rights  data"  mav  be  used 
by  the  Government  or  others  on  its  behalf  for 
emergencv  repair  or  overhaul  work  under  the 


restriction  that  the  "limited  rights  data  "  be 
retained  in  confidence  and  not  be  lurther 
disc  losed;  and 

(e)  Release  to  a  foreign  government,  or 
instrumentality  thereof,  as  the  interests  of  the 
United  States  Ckivernment  mav  require,  for 
information  or  evaluation,  or  for  emergency 
repair  or  overhaul  work  by  such  government. 

This  Notice  shall  be  marked  on  any 
reproduction  of  this  data  in  whole  or  in  part. 

(End  of  Notice) 

(h)  Rights  in  Restricttfd  Computer  Sottwarf. 
(1)  Except  as  may  be  otherwise  specified  in 
this  Contrai  t  as  data  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  herebv  grant  to  the  (Government  an 
irrevocable,  nonexclusive,  paid-up.  license 
by  or  for  the  Government,  in  any  restricted 
computer  software  of  the  Contractor 
specificallv  used  in  the  pertormance  of  this 
Contrai  t;  provided,  however,  that  to  the 
extent  that  anv  restricted  computer  software 
when  tiirnished  or  delivered  is  specifically 
idenlified  bv  the  Contractor  at  the  time  of 
initial  delivery  to  the  Government  or  a 
representative  of  the  Ck)vernment,  such  data 
shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
•Restricted  Rights  Notice  "  set  forth  below. 
.Ml  such  restricted  computer  software  shall 
be  marked  with  the  following  "Restricted 
Rights  Notice:" 
Restricted  Rights  Notice — Long  Form 

(a)  This  computer  software  is  submitted 
with  restricted  rights  under  Department  of 

Energy  Contract  No. .  It  may  not  be 

used,  reproduced,  or  disclosed  by  the 
Government  except  as  provided  in  paragraph 
(b)  of  this  notice. 

(b)  This  computer  software  may  be: 

(1)  Used  or  copied  for  use  in  or  with  the 
computer  or  computers  for  which  it  was 
acquired,  including  use  at  any  Government 
installation  to  which  such  computer  or 
computers  may  be  transferred; 

(2)  Used,  copied  for  use,  in  a  backup  or 
replacement  computer  If  any  computer  for 
which  it  was  ai  quired  is  inoperative  or  is 
replaced; 

(3)  Reproduced  for  safekeeping  (archives) 
or  backup  purposes; 

(4)  Modified,  adapted,  or  combined  with 
other  computer  software,  provided  that  only 
the  portions  of  the  derivative  software 
consisting  of  the  restricted  computer  software 
are  to  be  made  subject  to  the  same  restricted 
rights;  and 

(.5)  Disclosed  to  and  reproduced  for  use  bv 
contractors  under  a  service  contract  (of  the 
type  defined  in  48  CFR  37.101)  in  accordanc:e 
with  subparagraphs  (b)(1)  through  (4)  of  this 
Notice,  provided  the  (Government  makes  such 
di.sclosure  or  reproduction  subject  to  these 
restricted  rights 

(c|  Notwithstanding  the  foregoing,  if  this 
computer  software  has  been  published  under 
copvrighl.  il  is  licensed  to  the  Government, 
without  disclosure  prohibitions,  with  the 
rights  st(t  forth  in  the  restricted  rights  notice 
above. 

(d)  This  Notice  shall  be  marked  on  any 
reproduction  of  this  computer  software,  in 
whole  or  in  part. 


(End  of  Notice) 

(2)  Where  it  is  impractical  to  include  the 
Restricted  Rights  Notice  on  restrii:led 
computer  software,  the  following  short-form 
Notice  may  be  used  in  lieu  thereof: 

Restricted  Rights  Notice — Short  Korni 

Use.  reproduction,  or  disclosure  is  subject 
to  restrictions  set  forth  in  the  Long  Form 

Notice  of  DOE  Contract  No. with 

(name  of  (Contractor), 

(End  of  Notice) 

(3)  If  the  software  is  embedded,  or  if  il  is 
commerciallv  impractical  to  mark  it  with 
human  readable  text,  then  the  symbol  R  and 
the  clause  date  (mo/yr)  in  brackets  or  a  box, 
a  |R-mo/yrl,  may  be  used.  This  will  be  read 
to  mean  restricted  computer  software,  subject 
to  the  rights  of  the  Government  as  described 
in  the  Long  Form  Notice,  in  effect  as  of  the 
date  indicated  next  to  the  symbol.  The 
symbol  shall  not  be  used  to  mark  human 
readable  material.  In  the  event  this  Contract 
contains  any  variation  to  the  rights  in  the 
Long  Form  Notice,  then  the  contract  number 
must  also  be  cited. 

(4)  If  restricted  computer  software  is 
delivered  with  the  copyright  notice  of  17 
U.S.C.  401,  the  software  will  be  presumed  to 
be  published  copyrighted  computer  software 
licensed  to  the  Government  without 
disclosure  prohibitions  and  with  unlimited 
rights,  unless  the  Contractor  includes  the 
following  statement  with  such  copyright 
notice  "Unpublished-rights  reserved  under 
the  Copyright  Laws  of  the  United  States.  " 

(i)  Relationship  to  patents.  Nothing 
contained  in  this  clause  creates  or  is 
intended  to  imply  a  license  to  the 
Government  in  any  patent  or  is  intended  to 
be  construed  as  affecting  the  scope  of  any 
licenses  or  other  rights  otherwise  granted  to 
the  (Government  under  any  patent. 

(End  of  Clause) 

Alternate  I  (DEC  20001  .^s  prescribed  in  48 
CFR  970.2704-3(b),  where  access  to  Category 
(;-24  restricted  data  is  contemplated  in  the 
performance  of  a  contract  the  contrac:ting 
officer  shall  insert  the  phrase  "and  except 
Restricted  Data  in  category  (G-24,  10  CFR  part 
725,  in  which  DOE  has  reserved  the  right  to 
receive  reasonable  compensation  for  the  use 
of  its  inventions  and  discoveries,  including 
related  data  and  technology"  after  "laser 
isotope  separation"  and  before  the  comma  in 
paragraph  (b)(2)(ii)  of  the  clause  at  48  CFR 
970.5227-2,  Rights  in  Data — Technology 
Transfer,  as  appropriate. 

(End  of  Clause) 

970.5227-3    Technology  transfer  mission. 

As  prescribed  in  48  CFR  970.2770- 
4(a),  insert  the  following  clause: 
Technology  Transfer  Mission  (DEC  2000) 

This  clause  has  as  its  purpose 
implementation  of  the  National 
Competitiveness  Technology  Transfer  .^ct  of 
1989  (Sections  3131.  3132,  3133.  and  3157  of 
Pub.  L.  101-189  and  as  amended  by  Pub.  L. 
103-160,  Sections  3134  and  3160).  The 
Contractor  shall  conduct  technology  transfer 
activities  with  a  pQrpose  of  providing  benefit 
from  Federal  research  to  U.S.  industrial 
competitiveness. 
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(a)  Authority.  (1)  In  order  to  ensure  the  full 
use  of  the  results  of  research  and 
development  efforts  of,  and  the  capabilities 
of,  the  Laboratory,  technology  transfer, 
including  Cooperative  Research  and 
De\  elopment  Agreements  (CRADAs),  is 
established  as  a  mission  of  the  Laboratory 
consistent  with  the  policy,  principles  and 
purposes  of  Sections  11(a)(1)  and  12(g)  of  the 
Stevenson-Wydler  Technology  Innovation 
Act  of  1980,  as  amended  (15  U,S,C,  3710a): 
Section  3132(b)  of  Pub,  L.  101-189,  Sections 
3134  and  3160  of  Pub,  L.  103-160,  and  of 
Chapter  38  of  the  Patent  Laws  (35  U.S.C.  200 
et  seq.];  Section  152  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (42  U,S,C,  2182); 
Section  9  of  the  Federal  Nonnuclear  Energv 
Research  and  Development  Act  of  1974  (42 
If.S.C.  59081;  and  Executive  Order  12591  of 
April  10,  1987. 

(2)  In  pursuing  the  technology  transfer 
mission,  the  Contractor  is  authorized  to 
conduct  activities  including  but  not  limited 
to;  identifying  and  protecting  Intellectual 
Property  m.ade,  created  or  acquired  at  or  by 
the  Laboratory;  negotiating  licensing 
agreements  and  assignments  for  Intellectual 
Property  made,  created  or  acquired  at  or  by 
the  Laboratory  that  the  Contractor  controls  or 
owns:  bailments;  negotiating  all  aspects  of 
and  entering  into  CRADAs;  providing 
technical  consulting  and  personnel 
exchanges;  conducting  science  education 
activities  and  reimbursable  Work  for  Others 
(VVFO):  providing  information  exchanges; 
and  making  available  laboratory  or  weapon 
production  user  facilities.  It  is  fully  expected 
that  the  Contractor  shall  use  all  of  the 
mechanisms  available  to  it  to  accomplish  this 
technology  transfer  mission,  including,  but 
not  limited  to,  CRADAs,  user  facilities,  VVFO, 
science  education  activities,  consulting, 
personnel,  assignments,  and  licensing  in 
accordance  with  this  clause, 

(b)  Definitions.  (1)  Contractor's  Laboratory 
Director  means  the  individual  who  has 
supervision  over  all  or  substantially  all  of  the 
Contractor's  operations  at  the  Laboratory. 

(2)  Intellectual  Property  means  patents, 
trademarks,  copyrights,  mask  works, 
protected  CRADA  information,  and  other 
forms  of  comparable  property  rights 
protected  by  Federal  Law  and  other  foreign 
counterparts. 

(3)  Cooperative  Research  and  Development 
Agreement  (CRADA)  means  any  agreement 
entered  into  between  the  Contractor  as 
operator  of  the  Laboratory,  and  one  or  more 
parlies  including  at  least  one  non-Federal 
party  under  which  the  Government,  through 
its  laboratory,  provides  personnel,  services, 
facilities,  equipment,  intellectual  property,  or 
other  resources  with  or  without 
reimbursement  (but  not  funds  to  non-Federal 
parties)  and  the  non-Federal  parties  provide 
funds,  personnel,  services,  facilities, 
equipment,  intellectual  property,  or  other 
resources  toward  the  conduct  of  specified 
research  or  development  efforts  which  are 
consistent  with  the  missions  of  the 
Laboratory;  except  that  such  term  does  not 
include  a  procurement  contract,  grant,  or 
cooperative  agreement  as  those  terms  are 
used  in  sections  6303,  6304,  and  6305  of 
Title  31  of  the  United  States  Code, 

(4)  loint  Work  Statement  IfWS)  means  a 
proposal  for  a  CRADA  prepared  by  the 


Contractor,  signed  by  the  Contractor's 
Laboratory  Director  or  designee  which 
describes  the  following: 

(i)  Purpose; 

(ii)  Scope  of  Work  which  delineates  the 
rights  and  responsibilities  of  the 
Government,  the  Contractor  and  Third 
Parties,  one  of  which  must  be  a  non-Federal 
party: 

(iii)  Schedule  for  the  work;  and 

(iv)  Cost  and  resource  contributions  of  the 
parties  associated  with  the  work  and  the 
schedule. 

(5)  Assignment  means  any  agreement  by 
which  the  Contractor  transfers  ownership  of 
Laboratory  Intellectual  Property,  subject  to 
the  Government's  retained  rights. 

(6)  Laboratory  Biological  Materials  means 
biological  materials  capable  of  replication  of 
reproduction,  such  as  plasmids. 
deoxyribonucleic  acid  molecules,  ribonucleic 
acid  molecules,  living  organisms  of  aii\  sort 
and  their  progeny,  including  viruses, 
prokaryote  and  eukaryote  cell  lines, 
transgenic  plants  and  animals,  and  any 
derivatives  or  modifications  thereof  or 
products  produced  through  their  use  or 
associated  biological  products,  made  under 
this  contract  by  Laboratory  employees  or 
through  the  use  of  Laboratory  research 
facilities. 

(7)  Laboratory  Tangible  Research  Product 
means  tangible  material  results  of  research 
which 

(i)  are  provided  to  permit  replication, 
reproduction,  evaluation  or  confirmation  of 
the  research  effort,  or  to  evaluate  its  potential 
commercial  utility: 

(ii)  are  not  materials  generally 
commercially  available:  and 

(iii)  were  made  under  this  contract  bv 
Laboratory  employees  or  through  the  use  of 
Laboratory  research  facilities. 

(8)  Bailment  means  any  agreement  in 
which  the  Contractor  permits  the  commercial 
or  non-commercial  transfer  of  custodv,  access 
or  use  of  Laboratory^  Biological  Materials  or 
Laboratory  Tangible  Research  Product  for  a 
specified  purpose  of  technology  transfer  or 
research  and  development,  including  without 
limitation  evaluation,  and  without 
transferring  ownership  to  the  bailee. 

(c)  Allowable  Costs.  (1)  The  Contractor 
shall  establish  and  carry  out  its  technology 
transfer  efforts  through  appropriate 
organizational  elements  consistent  with  the 
requirements  for  an  Office  of  Research  and 
Technology  .Applications  (ORT.A)  pursuant  to 
paragraphs  (b)  and  (c)  of  Section  11  of  the 
Stevenson-Wydler  Technology  Innovation 
Act  of  1980.  as  amended  (15  U.S.C.  3710). 
The  costs  associated  with  the  conduct  of 
lec:hnology  transfer  through  the  ORTA 
including  activities  associated  with 
obtaining,  maintaining,  licensing,  and 
assigning  Intellectual  Property  rights, 
increasing  the  potential  for  the  transfer  of 
technology,  and  the  widespread  notice  of 
technology  transfer  opportunities,  shall  be 
deemed  allowable  provided  that  such  costs 
meet  the  other  requirements  of  the  allowable 
costs  provisions  of  this  Contract.  In  addition 
to  any  separately  designated  funds,  these 
costs  in  any  fiscal  year  shall  not  exceed  an 
amount  equal  to  0.5  percent  of  the  operating 
funds  included  in  the  Federal  research  and 


development  budget  (including  Work  For 
Others)  of  the  Laboratory  for  that  fiscal  year 
without  written  approval  of  the  contracting 
officer. 

(2)  The  Contractor's  participation  in 
litigation  to  enforce  or  defend  Intellectual 
Property  claims  inc:urred  in  its  tec  hnolcjgy 
transfer  efforts  shall  be  as  provided  in  the 
clause  entitled  "Insurance — Litigation  and 
Claims  "  of  this  contract. 

(d)  Conflicts  of  Interest — Technology 
Transfer.  The  Contractor  shall  have 
implementing  procedures  that  seek  to  avoid 
employee  and  organizational  conflicts  of 
interest,  or  the  appearance  of  confiicts  of 
interest,  in  the  conduct  of  its  technology 
transfer  activities.  These  procedures  shall 
apply  to  other  persons  participating  in 
L^oratory  researc:h  or  related  technology 
transfer  ac:tivities.  Such  implementing 
procedures  shall  be  provided  to  the 
contracting  officer  for  review  and  approval 
within  sixty  (60)  days  after  execution  of  this 
contract.  The  contracting  officer  shall  ha\e 
thirty  (30)  days  thereafter  to  apprcne  or 
require  specific  changes  to  such  proc  edures. 
Such  implementing  procedures  shall  include 
proc:edures  to: 

(1)  Inform  employees  of  and  require 
conformance  with  standards  of  conduct  and 
integrity  in  connection  with  the  CRADA 
activity  in  accordance  with  the  provisions  of 
paragraph  (n)(5)  of  this  clause; 

(2)  Review  and  approve  employee 
activities  so  as  to  avoid  conflicts  of  interest 
arising  from  commercial  utilization  activities 
relating  to  Contractor-developed  Intellectual 
Property; 

(3)  Conduct  work  performed  using 
royalties  so  as  lo  avoid  Interference  with  or 
adverse  effects  on  ongoing  DOE  projects  and 
programs: 

(4)  Conduct  activities  relating  to 
commercial  utilization  of  Contractor- 
developed  Intellectual  Property  so  as  to  avoid 
interference  with  or  adverse  effec  ts  on  user 
facility  or  WFO  ac  tivities  of  the  Contractor: 

(5)  Conduct  DOE-hinded  projects  and 
programs  so  as  to  avoid  the  appearance  of 
conflicts  of  interest  or  actual  conflicts  of 
interest  with  non-(Goyernment  funded  work: 

(6)  Notify  the  contracting  officer  with 
respect  to  any  new  work  to  be  performed  or 
proposed  to  be  performed  under  the  Contract 
for  DOE  or  other  Federal  agencies  where  the 
new  work  or  proposal  involves  Intellectual 
Property  in  which  the  Contractor  has 
obtained  or  intends  lo  request  or  elecrt  title: 

(7)  Except  as  provided  elsewhere  in  this 
Contract,  obtain  the  approval  of  the 
contrai  ting  officer  for  an\  licensing  of  or 
assignment  of  title  to  Intellectual  Property 
rights  by  the  Contrac:tor  tc5  anv  business  or 
corporate  affiliate  of  the  (Contractor: 

(8)  Obtain  the  approval  of  the  i ontracting 
officer  prior  to  any  assignment,  exclusive 
licensing,  or  option  for  exclusive  licensing,  of 
Intellectual  Property  to  any  individual  who 
has  been  a  Laboratory  employee  within  the 
previous  two  years  or  to  the  company  in 
which  the  individual  is  a  principal:  and 

(9)  Notify  non-Federal  sponsors  o\  WFO 
activities,  or  non-Federal  users  of  usei 
facilities,  of  any  relevant  Intellectual 
Property  interest  of  the  CGontrac:tor  prior  lo 
execution  of  WFOs  or  user  agreements. 
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(10)  Notify-  DOE  prior  to  evaluating  a 
proposal  by  a  third  party  or  DOE.  when  the 
subjei  t  matter  of  the  proposal  involves  an 
elected  or  waived  subject  invention  under 
this  contract  or  one  in  whi(  h  the  Contractor 
intends  to  elect  to  retain  title  under  this 
contrac:t. 

(e)  Fairness  of  Opportunity.  In  conducting 
its  technology  transfer  activities,  the 
Contractor  shall  prepare  procedures  and  take 
all  reasonable  measures  to  ensure  widespread 
notice  of  availability  of  technologies  suited 
for  transfer  and  opportunities  for  exclusive 
licensing  and  joint  research  arrangements. 
The  requirement  to  widely  disseminate  the 
availability  of  technology  transfer 
opportunities  does  not  apply  to  a  specific 
application  originated  outside  of  the 
Laboratory  and  by  entities  other  than  the 
Contractor 

(fl  U.S.  Industrial  Competitiveness  11 )  In 
the  interest  of  enhancing  Lj  S.  Industrial 
Competitiveness,  the  Contractor  shall,  in  its 
licensing  and  assignments  of  Intellectual 
Property,  give  preference  in  such  a  manner 
as  to  enhance  the  accrual  of  economic  and 
technological  benefits  to  the  U.S.  domestic 
economy.  The  Contractor  shall  consider  the 
following  factors  in  all  of  its  licensing  and 
assignment  decisions  involving  Laboratory 
intellectual  property  where  the  Laboratory 
obtains  rights  during  the  course  of  the 
Contractor's  operation  of  the  Laboratory 
under  this  contract: 

(i)  whether  any  resulting  design  and 
development  will  be  performed  in  the  United 
States  and  whether  resulting  products, 
embodying  parts,  including  components 
thereof,  will  be  substantially  manufactured  in 
the  United  States;  or 

(ii)  (A)  whether  the  proposed  licensee  or 
assignee  has  a  business  unit  located  in  the 
United  States  and  whether  significant 
economic  and  technical  benefits  will  flow  to 
the  LInited  States  as  a  result  of  the  lic;ense  or 
assignment  agreement;  and 

(B)  in  licensing  any  entity  subject  to  the 
control  of  a  foreign  company  or  government, 
whether  such  foreign  government  permits 
United  States  agencies,  organizations  or  other 
persons  to  enter  into  cooperative  research 
and  development  agreements  and  licensing 
agreements,  and  has  policies  to  protei  t 
United  States  Intellectual  Property  rights. 

(2)  If  the  Contractor  determines  that  neither 
of  the  conditions  in  paragraphs  (f)(l)|i-)  or  (ii) 
of  this  clause  are  likely  to  be  fulfilled,  the 
Contractor,  prior  to  entering  into  such  an 
agreement,  must  obtain  the  approval  of  the 
contracting  officer  The  contracting  officer 
shall  act  on  any  such  requests  for  approval 
within  thirty  (30)  days. 

(3)  The  Contractor  agrees  to  be  bound  by 
the  provisions  of  3'i  U.S.C.  204  (Preference 
for  United  States  industry). 

(g)  Indemnity — Product  Liability.  In 
entering  into  written  technology  transfer 
agreements,  inc  luding  but  not  limited  to, 
research  and  development  agreements, 
licenses,  assignments  and  CR.-\DAs,  the 
Contractor  agrees  to  include  in  such 
agreements  a  requirement  that  the  U.S. 
Goxernmenl  and  the  Contrac;tor,  except  for 
any  negligent  acts  or  omissions  of  the 
Contractor,  be  indemnified  for  all  damages, 
costs,  and  expenses,  including  attorneys' 


fees,  ari.sing  from  personal  injury  or  property 
damage  oci:urring  as  a  result  of  the  making, 
using  or  selling  of  a  product,  process  or 
service  by  or  on  behalf  of  the  Participant,  its 
assignees  or  licensees  which  was  derived 
from  the  wcirk  performed  under  the 
agreement.  The  flontraclor  shall  identify  and 
obtain  the  approval  of  the  contracting  officer 
for  any  proposed  e\c  ijptions  to  this 
requiremenl  sue  li  as  where  State  or  lot:al  law 
expressly  pruhibit  the  Partic:ipant  from 
providing  indemnifu.alion  or  where  the 
research  results  will  be  plac  ed  in  the  public 
domain 

(h)  Disposition  of  income  (1)  Royalties  or 
other  income  earned  cir  retained  by  the 
Contrac  tor  as  a  ri^sull  of  performanc:e  of 
authorized  leihnology  transfer  activities 
herein  shall  be  iis^d  by  the  Contractor  for 
scientific  research,  development,  technology 
transfer,  and  nduc  ation  at  the  Laboratory, 
c;onsistenl  with  the  researc  h  and 
development  mission  and  objectives  of  the 
Laboratory  and  subjec:t  to  Sec:tion  12(b)(.T)  of 
the  Stevenson-VVvdler  Tec;hnology 
Innovation  .\i  t  of  1<180.  as  amentied  (l.=i 
use.  371()a(b)(:))l  and  Chapter  38  of  the 
I'atenl  Laws  (3.i  I    S.C.  200  et  seq.)  as 
amendiul  through  the  effective  date  of  this 
contract  award  or  modific  ation.  If  the  net 
amounts  of  suc:h  royalties  and  income 
received  from  patent  lic;ensing  after  payment 
of  patenting  costs,  licensing  costs,  payments 
to  inventors  and  other  expenses  incidental  to 
the  administration  of  Subject  Inventions 
during  an\  fisc  al  year  exceed  5  percent  of  the 
Laboratory's  budget  for  thai  fisc  al  year,  75 
percent  of  sue  h  excess  amounts  shall  be  paid 
to  the  freasiiry  of  the  United  States,  and  the 
remaining  amount  of  such  excess  shall  be 
used  by  the  Clontractor  for  the  purposes  as 
described  above  in  this  paragraph  Any 
inventions  arising  out  of  such  scientific 
research  and  development  activities  shall  be 
deemed  to  be  Sub|c!cl  hneiitions  under  the 
Contract. 

(2)  The  Contractor  shall  include  as  a  part 
of  its  annual  Lahoralnry  Institutional  Plan  or 
other  such  annual  document  a  plan  setting 
out  those  uses  to  which  royalties  and  other 
inc;ome  received  as  a  result  of  performance  of 
authorized  lec:hnology  transfer  activities 
herein  will  be  applit!(i  at  the  Laboratory,  and 
at  the  end  of  thc^  yc^ar.  provide  a  se()arate 
accounting  for  how  the  funds  were  ac  tually 
used.  Under  no  can  umstanc  es  shall  these 
royalties  and  income  be  used  for  an  illegal 
augmentation  of  funds  furnished  by  the  L'.S. 
Government. 

(3)  The  C:ontractor  shall  establish  subject  to 
the  approval  of  the  contrac  ling  officer  a 
policy  for  making  awards  or  sharing  of 
royalties  with  Contrac  lor  employees,  other 
coinventors  and  c  oaulhcirs.  including  Federal 
employee  c;oinvenlors  when  deemed 
appropriate  bv  the  contracting  offic  er. 

(i)  Transfer  to  Successor  Contractor.  In  the 
event  of  termination  or  upon  the  expiration 
of  this  Contrac;t.  any  unexpended  balance  of 
income  received  for  use  at  the  Laboratory 
shall  bf!  transferred,  at  the  contracting 
officer  s  rc^quest,  to  a  sucxessor  contractor,  or 
in  the  absiMice  of  a  suc:c:essor  contrac;tor.  to 
such  other  entity  as  designated  by  the 
contracting  offic  er  The  Contractor  shall 
transfer  title,  as  one  package,  to  the  extent  the 


Contractor  retains  title,  in  all  patents  and 
patent  applic:ations.  licenses,  ace  ounts 
containing  royalty  revenues  from  such 
license  agreements,  including  equity 
positions  in  third  party  entities,  and  other 
Intellectual  Property  rights  which  arose  at  the 
Laboratory,  to  the  successor  c;ontrac;tor  or  to 
the  Government  as  direc  ted  by  the 
contrac  ting  officer. 

(i)  Technology  Transfer  Affecting  the 
\ational  Security.  (1)  The  Contrac  tor  shall 
notify  and  obtain  the  approval  of  the 
contracting  offiix'r.  prior  to  entering  into  any 
technology  transfer  arrangement,  when  such 
technology  or  any  part  of  suc:h  technolcjgy  is 
classified  or  .sensitive  under  Scic  tion  148  ot 
the  Atomic:  Energy  Act  (42  U.S.C:.  2168) 
Such  nc)tific;ation  shall  include  suffic;ient 
information  to  enable  DOE  to  determine  the 
extent  that  commercialization  of  such 
technology  would  enhanc:e  or  diminish 
security  interests  of  the  United  Stales,  or 
diminish  c  ommunic  ations  within  DOE's 
nuclear  weapon  [iroduction  complex.  DOE 
shall  use  its  best  efforts  to  c:omplete  its 
determination  within  sixty  (60)  days  of  the 
Contractor's  notific:ation,  and  provision  of 
,iny  supporting  information,  and  DOE  shall 
promptly  notify  the  C'ontractor  as  to  whether 
the  technology  is  transferable. 

(2)  The  Contrac:tor  shall  include  in  all  of 
its  technology  transfer  agreements  with  third 
parlies,  including,  but  not  limited  to. 
CKAD,\s,  licensing  agreements  and 
assignments,  notice  to  such  third  parties  that 
the  expori  of  goods  and/or  Technical  Data 
from  the  United  States  may  rec|uire  some 
form  of  export  control  license  or  other 
authority  from  the  U.S.  Government  and  that 
failure  to  obtain  such  export  control  lic;ense 
may  result  in  c:riminal  liability  under  U.S. 
laws. 

(3)  For  other  than  fundamental  research  as 
defined  in  National  Security  Dec:ision 
Dirc'ctive  189.  the  Contractor  is  responsible  to 
conduct  internal  export  control  reviews  and 
assure  that  technology  is  transferred  in 
accordance  with  applicable  law. 

(k)  Records.  The  Contractor  shall  maintain 
records  of  its  lec:hnology  transfer  ac:tivities  in 
a  manner  and  to  the  extent  satisfat:tory  to  th» 
DOE  and  specific  ally  including,  but  not 
limited  to,  the  lie  ensing  agreements, 
assignments  and  the  records  required  to 
implement  the  requirements  of  paragraphs 
(e).  [11.  and  (h)  of  this  clause  ancj  shall 
pro\  ide  reports  to  the  contrac;ling  officer  to 
enable  DOE  to  maintain  the  reporting 
requirements  of  Section  12(c)(6)  of  the 
Stevenson-Wy  dier  Tec:hnology  Innovation 
Act  of  1980,  as  amended  (US  U.S.C. 
3710a(c:)(6)).  Such  reporis  shall  be  made 
annually  in  a  format  to  be  agreed  upon 
between  the  Contrac:tor  and  DOE  and  in  sue  h 
a  format  whie:h  will  ser\'e  to  adequately 
inform  DOE  of  the  Contractor's  technology 
transfer  ac:tivitiBs  while  protee:ting  any  data 
not  subject  to  disclosure  under  the  Rights  in 
Technical  Data  clause  and  paragraph  (n)  of 
this  clause.  Such  records  shall  be  made 
available  m  ace  ordance  with  the  clauses  of 
this  Contract  pertaining  to  inspection,  audit 
and  examination  of  records. 

ID  Reports  to  Congress.  To  facilitate  DOE's 
reporting  to  Congress,  the  Contractor  is 
required  to  submit  annually  to  DOE  a 
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technology  transfer  plan  for  conducting  its 
technology  transfer  function  for  the 
upcoming  year,  including  plans  for  securing 
Intellectual  Property  rights  in  Laboratory 
innovations  with  commercial  promise  and 
plans  for  managing  such  innovations  so  as  to 
benefit  the  competitiveness  of  United  States 
industry.  This  plan  shall  be  provided  to  the 
contracting  officer  on  or  before  October  1st  of 
each  year. 

(m)  Oversight  and  Appraisal.  The 
Contractor  is  responsible  for  developing  and 
implementing  efTective  internal  controls  for 
all  technology  transfer  activities  consistent 
with  the  audit  and  record  requirements  of 
this  Contract.  Laboratory  Contractor 
performance  in  implementing  the  technology 
transfer  mission  and  the  effectiveness  of  the 
Contractor's  procedures  will  be  evaluated  by 
the  contracting  officer  as  part  of  the  annual 
appraisal  process,  with  input  from  the 
cognizant  Secretarial  Officer  or  program 
office. 

(n)  Technology  Transfer  Through 
Cooperative  Research  and  Development 
Agreements.  Upon  approval  of  the 
contracting  officer  and  as  provided  in  a  DOE 
approved  Joint  Work  Statement  (IWS),  the 
Laboratory  Director,  or  designee,  may  enter 
into  CRADAs  on  behalf  of  the  DOE  subject 
to  the  requirements  set  forth  in  this 
paragraph. 

(1)  Review  and  Approval  of  CRADAs.  (i) 
Except  as  otherwise  directed  in  writing  by 
the  contracting  ofKcer,  each  JWS  shall  be 
submitted  to  the  contracting  officer  for 
approval.  The  Contractor's  Laboratory 
Director  or  designee  shall  provide  a  program 
mission  impact  statement  and  shall  include 
an  impact  statement  regarding  related 
Intellectuaf  Property  rights  known  by  the 
Contractor  to  be  owned  by  the  Government 
to  assist  the  contracting  officer  in  the 
approval  determination. 

(ii)  The  Contractor  shall  also  include 
(specific  to  the  proposed  CRADA),  a 
statement  of  compliance  with  the  Fairness  of 
Opportunity  requirements  of  paragraph  (e)  of 
this  clause. 

(iii)  Within  ninety  (90)  days  after 
submission  of  a  fWS,  the  contracting  officer 
shall  approve,  disapprove  or  request 
modification  to  the  j\vS.  If  a  modification  is 
required,  the  contracting  officer  shall 
approve  or  disapprove  any  resubmission  of 
the  JWS  within  thirty  (30)  days  of  its 
resubmission,  or  ninety  (90)  days  from  the 
date  of  the  original  submission,  whichever  is 
later.  The  contracting  officer  shall  provide  a 
written  explanation  to  the  Contractor's 
laboratory  Director  or  designee  of  any 
disapproval  or  requirement  for  modification 
of  a  JWS. 

(iv)  Upon  approval  of  a  JWS.  the 
Contractor's  Laboratory  Director  or  designee 
may  submit  a  CRADA.  based  upon  the 
approved  JWS,  to  the  contracting  officer.  The 
contracting  officer,  within  thirty  (30)  days  of 
receipt  of  the  CRADA,  shall  approve  or 
request  modification  of  the  CRADA.  If  the 
contracting  officer  requests  a  modification  of 
the  CRADA,  an  explanation  of  such  request 
shall  be  provided  to  the  Laboratory  Director 
or  designee. 

(v)  Except  as  otherwise  directed  in  writing 
by  the  contracting  officer,  the  Contractor 


shall  not  enter  into,  or  begin  work  under,  a 
CRADA  until  approval  of  the  CRADA  has 
been  granted  by  the  contracting  officer.  The 
Contractor  may  submit  its  proposed  CRADA 
to  the  contracting  officer  at  the  time  of 
submitting  its  proposed  JWS  or  any  time 
thereafter.  However,  the  contracting  officer  is 
not  obligated  to  respond  under  paragraph 
(n)(l)(iv)  of  this  clause  until  within  thirty 
(30)  days  after  approval  of  the  JWS  or  thirty 
(30)  days  after  submittal  of  the  CRADA, 
whichever  is  later. 

(2)  Selection  of  Participants.  The 
Contractor's  Laboratory  Director  or  designee 
in  deciding  what  CRADA  to  enter  into  shall: 

(i)  Give  special  consideration  to  small 
business  firms,  and  consortia  involving  small 
business  firms; 

(ii)  Give  preference  to  business  units 
located  in  the  United  States  which  agree  that 
products  or  processes  embodying  Intellectual 
Property  will  be  substantially  manufactured 
or  practiced  in  the  United  States  and,  in  the 
case  of  any  industrial  organization  or  other 
person  subject  to  the  control  of  a  foreign 
company  or  government,  take  into 
consideration  whether  or  not  such  foreign 
government  permits  United  States  agencies, 
organizations,  or  other  persons  to  enter  into 
cooperative  research  and  development 
agreements  and  licensing  agreements; 

(iii)  Provide  Fairness  of  Opportunity  in 
accordance  with  the  requirements  of 
paragraph  (e)  of  this  clause;  and 

(iv)  Give  consideration  to  the  Conflicts  of 
Interest  requirements  of  paragraph  (d)  of  this 
clause. 

(3)  Withholding  of  Data,  (i)  Data  that  is  first 
produced  as  a  result  of  research  and 
development  activities  conducted  under  a 
CRADA  and  that  would  be  a  trade  secret  or 
commercial  or  financial  data  that  would  be 
privileged  or  confidential,  if  such  data  had 
been  obtained  from  a  non-Federal  third  party, 
may  be  protected  from  disclosure  under  the 
Freedom  of  Information  Act  as  provided  in 
the  Stevenson-Wydler  Technology 
Innovation  Act  of  1980,  as  amended  (15 
U.S.C.  3710a(c)(7))  for  a  period  as  agreed  in 
the  CRADA  of  up  to  five  (5)years  from  the 
time  the  data  is  first  produced.  The  DOE 
shall  cooperate  with  the  Contractor  in 
protecting  such  data. 

(ii)  Unless  otherwise  expressly  approved 
by  the  contracting  officer  in  advance  for  a 
specific  CRADA,  the  Contractor  agrees,  at  the 
request  of  the  contracting  officer,  to  transmit 
such  data  to  other  DOE  facilities  for  use  by 
DOE  or  its  Contractors  by  or  on  behalf  of  the 
Government.  When  data  protected  pursuant 
to  paragraph  (n)(3)(i)  of  this  clause  is  so 
transferred,  the  Contractor  shall  clearly  mark 
the  data  with  a  legend  setting  out  the 
restrictions  against  private  use  and  further 
dissemination,  along  with  the  expiration  date 
of  such  restrictions. 

(iii)  In  addition  to  its  authority  to  license 
Intellectual  Property,  the  Contractor  may 
enter  into  licensing  agreements  with  third 
parties  for  data  developed  by  the  Contractor 
under  a  CRADA  subject  to  other  provisions 
of  this  Contract.  However,  the  Contractor 
shall  neither  use  the  protection  against 
dissemination  nor  the  licensing  of  data  as  an 
alternative  to  the  submittal  of  invention 
disclosures  which  include  data  protected 
pursuant  to  paragraph  (n)(3)(i)  of  this  clause. 


(4)  Work  For  Others  and  User  Facility 
Programs,  (i)  WFO  and  User  Facility 
Agreements  (UFAs)  are  not  CRADAs  and  will 
be  available  for  use  by  the  Contractor  in 
addition  to  CRADAs  for  achieving  utilization 
of  employee  expertise  and  unique  facilities 
for  maximizing  technology  transfer.  The 
Contractor  agrees  form  prospective  CRADA 
participants,  which  are  intending  to 
substantially  pay  full  cost  recovery  for  the 
effort  under  a  proposed  CRADA.  of  the 
availability  of  alternative  forms  of 
agreements,  i.e..  WFO  and  UFA,  and  of  the 
Class  Patent  Waiver  provisions  associated 
therewith. 

(ii)  Where  the  Contractor  believes  that  the 
transfer  of  technology  to  the  U.S.  domestic 
economy  will  benefit  from,  or  other  equity 
considerations  dictate,  an  arrangement  other 
than  the  Class  Waiver  of  patent  rights  to  the 
sponsor  in  WFO  and  UFAs,  a  request  may  be 
made  to  the  contracting  officer  for  an 
exception  to  the  Class  Waivers. 

(iii)  Rights  to  inventions  made  under 
agreements  other  than  funding  agreements 
with  third  parties  shall  be  governed  by  the 
appropriate  pro\  isirns  inc:orporated.  with 
DOE  approval,  in  such  agree  ments.  and  the 
provisions  in  such  agreuments  take 
precedence  over  any  disposition  of  rights 
contained  in  this  Contrac;t.  Disposition  of 
rights  under  any  such  agreement  shall  be  in 
accordance  with  any  DOE  class  waiver 
(including  Work  for  Others  and  User  Class 
Waivers)  or  individually  negotiated  waiver 
which  applies  to  the  agreement. 

(5)  Conflicts  of  Interest,  (i)  Except  as 
provided  in  paragraph  [n)(5)(iii)  of  this 
clause,  the  Contractor  shall  assure  that  no 
employee  of  the  Contractor  shall  have  a 
substantial  role  (including  an  advisory  role) 
in  the  preparation,  negotiation,  or  approval  of 
a  CRADA,  if.  to  such  employee's  knowledge: 

(A)  Such  employee,  or  the  spouse,  child, 
parent,  sibling,  or  partner  of  such  employee, 
or  an  organization  (other  than  the  Contractor) 
in  which  such  employee  serv^es  as  an  officer, 
director,  trustee,  partner,  or  employee — 

(2)  holds  financial  interest  in  any  entity, 
other  than  the  Contractor,  that  has  a 
substantial  interest  in  the  preparation, 
negotiation,  or  approval  of  the  CRADA; 

[2]  receives  a  gift  or  gratuity  from  any 
entity,  other  than  the  Contractor,  that  has  a 
substantial  interest  in  the  preparation, 
negotiation,  or  approval  of  the  CR.ADA;  or 

(B)  A  financial  interest  in  any  entity,  other 
than  the  Contractor,  that  has  a  substantial 
interest  in  the  preparation,  negotiation,  or 
approval  of  the  CRADA,  is  held  by  any 
person  or  organization  with  whom  such 
employee  is  negotiating  or  has  anv 
arrangement  concerning  prospective 
employment. 

(ii)  The  Contractor  shall  require  that  each 
employee  of  the  Contractor  who  has  a 
substantial  role  (including  an  advisory  role) 
in  the  preparation,  negotiation,  or  approval  of 
a  CRADA  certify  through  the  Contractor  to 
the  contracting  officer  that  the  circumstances 
described  in  paragraph  (n)(5)(i)  of  this  clause 
do  not  apply  to  that  employee. 

(iii)  The  requirements  of  paragraphs 
(n)(5)(i)  and  (n)(5)(ii)  of  this  clause  shall  not 
apply  in  a  case  where  the  contracting  officer 
is  advised  by  the  Contractor  in  advance  of  the 
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participation  of  an  employcB  described  in 
those  paragraphs  in  the  preparation, 
negotiation  or  approval  of  a  CRADA  of  the 
nature  of  and  extent  of  any  financial  interest 
described  in  paragraph  (n)(5)(i)  of  this  clause, 
and  the  contrai  ting  officer  determines  that 
such  financial  interest  is  not  so  substantial  as 
to  be  considered  likely  to  affect  the  integrity 
of  the  Contractor  employees  part  ici43at  ion  in 
the  process  of  preparing,  negotiating,  or 
approving  the  C'R.AD.A 

(ol  Technology  Transfer  in  Other  Cost- 
Sharing  Agreements.  In  conducting  research 
and  development  activities  in  cost-shared 
agreements  not  covered  by  paragraph  (n)  of 
this  ( lause,  the  Contractor,  with  prior  written 
permission  of  the  contracting  officer,  may 
provide  for  the  withholding  of  data  produced 
thereunder  in  accordance  with  the  applicable 
provisions  of  paragraph  (n)(3)  of  this  clause. 

(End  of  clause) 

Alternate  1 1  DEC  20001.  As  prescribed  in  48 
CFR  970.2770-4(b),  add  the  following 
definition  under  paragraph  (b)  and  the 
following  new  paragraph  (p): 

(b)(8)  Pnvately  funded  technology  transfer 
means  the  prosecuting,  maintaining, 
licensing,  and  marketing  of  inventions  which 
are  not  owned  by  the  Government  (and  not 
related  to  CR.-\DAs)  when  such  activities  are 
conducted  entirely  without  the  use  of 
Government  funds. 

(p)  Nothing  in  paragraphs  (c)  Allowable 
Costs,  (e)  Fairness  of  Opportunity,  (0  U.S. 
Industrial  Competitiveness,  (g)  Indemnity- 
Product  Liability,  (h)  Disposition  of  Income, 
and  (i)  Transfer  to  Successor  Contractor  of 
this  clause  are  intended  to  apply  to  the 
contractor's  privately  funded  technology 
transfer  activities  if  such  privately  funded 
activities  are  addressed  elsewhere  in  the 
contract. 

Alternate  II I  DEC  2000).  As  prescribed  in 
48  CFR  970.2770-4(c),  the  contracting  officer 
shall  substitute  the  phrase  "weapon 
production  facility"  wherever  the  word 
"laboratorv"  appears  in  the  clause 

970.5227-4    Authorization  and  consent. 

Insert  the  following  clause  in 
solicitations  and  contracts  in 
accordance  with  970.2702-1: 
.•\uthonzation  and  Consent  (DKC  2000) 

(a)  The  Government  authorizes  and 
consents  to  all  use  and  manufacture  of  any 
invention  described  in  and  covered  by  a 
United  States  patent  in  the  performance  of 
this  contract  or  any  subcontract  at  anv  tier, 

(b)  If  the  Contractor  is  sued  for  copyright 
infringement  or  anticipates  the  filing  of  such 
a  lawsuit,  the  Contractor  may  request 
authorization  and  consent  to  copy  a 
copyrighted  work  from  the  contracting 
officer.  Programmatic  necessity  is  a  major 
consideration  for  DOE  in  determining 
whether  to  grant  such  request. 

Ic)  The  Contractor  agrees  to  include,  and 
require  inclusion  of,  the  Authorization  and 
Consent  clause  at  52.227-1.  without 
Alternate  1.  but  suitably  modified  to  identify 
the  parties,  in  all  subcontracts  at  any  tier  for 
supplies  or  services  (including  construction, 
architect-engineer  services,  and  materials, 
supplies,  models,  samples,  and  design  or 
testing  services  expected  to  exceed  525,000). 


(d)  The  Contractor  agrees  In  in(  lude.  and 
require  im  lu.siun  of,  paragraph  (a)  of  this. 
Authorizaliun  .uid  (Consent  clause,  suitably 
modified  to  identifv  the  parties,  in  all 
subcontracts  at  any  tier  for  research  and 
development  activities.  Omission  of  an 
authorization  and  consent  clause  from  any 
subcontract,  including  those  valued  less  than 
S25.000  does  not  .iffert  this  authorization  and 
consent 
(End  of  clause) 

970.5227-5    Notice  and  assistance 
regarding  patent  and  copyright 
infringement. 

Insert  the  following  clause  in 
solicitations  and  contracts  in 
accordance  with  970.2702-2: 
Notii:e  and  .Assistance  Regarding  Patent  and 
Copyright  Infringement  (DEC  2000) 

(a)  The  Contractor  shall  report  to  the 
Contracting  Officer  promptly  and  in 
reasonable  written  (ietail,  ea(  h  notice  or 
claim  of  patent  or  copvnglit  infringement 
based  on  the  performance  of  this  contract  of 
which  the  t:untrat  lor  has  knowledge. 

(b)  If  anv  person  files  a  claim  or  suit 
against  the  Clovernment  on  account  of  any 
alleged  patent  or  copyright  infringement 
arising  out  of  the  performance  of  this  contract 
or  out  of  the  use  of  any  supplies  furnished 

or  work  or  services  performed  hereunder,  the 
Contractor  shall  furnish  to  the  Government, 
when  requested  b\  the  Contracting  Officer, 
all  evidence  and  inlorniation  in  possession  of 
the  Contrai:tijr  pertaining  to  such  suit  or 
claim  Exi:ept  where  the  Contrai  tor  has 
agreed  to  indemnify  the  Government,  the 
Contractor  shall  furnish  such  evidence  and 
infonnation  at  the  expense  of  the 
Government. 

(c)  The  Contractor  agrees  to  include,  and 
require  inclusion  of,  this  clause  suitably    . 
modified  to  identify  the  parties,  in  all 
subcontracts  at  any  tier  expected  to  exceed 
$25,000. 

(End  of  clause) 

970.5227-6    Patent  indemnity- 
subcontracts. 

Insert  the  following  clause  in 
solicitations  and  contracts  in 
accordance  with  970.2702-3: 
Patent  Indemnity —Subcontracts  (DEC  2000) 

Except  as  otherwi.se  authorized  by  the 
(Contracting  Officer,  the  Contractor  shall 
obtain  indemnification  of  the  (iovernment 
and  its  officers,  agents,  and  employees 
against  liability,  including  (  osts.  for 
infringement  of  any  United  States  patent 
(except  a  patent  issued  upon  an  applic:ation 
that  is  now  or  may  hereafter  be  withheld 
from  issue  pursuant  to  a  secrecy  order  h\  the 
Government)  from  Contractor's 
sub<  ontractors  for  any  contract  work 
subcontrai  ted  in  accordance  with  FAR  48 
CFR  52.227-3. 

(End  of  clause) 

970.5227-7    Royalty  information. 

In.sert  the  following  provision  in 
solicitations  in  accordance  with 
970.2702-4: 


Rnyaltv  Information  (DEC  2000) 

(a)  Cost  or  charges  for  royalties.  If  the 
response  to  this  solicitation  contains  (.osts  or 
charges  for  royalties  totaling  more  than  S250, 
the  following  information  shall  be  included 
in  the  response  relating  to  each  separate  item 
of  rovalty  or  license  fee: 

( 1 )  Name  and  address  of  licensor; 

(2)  Date  of  license  agreement: 

(3)  Patent  numbers,  patent  application 
serial  numbers,  or  other  basis  on  which  the 
rovalty  is  payable; 

(4)  Brief  description,  including  any  part  or 
model  numbers  of  each  contract  item  or 
component  on  which  the  royalty  is  payable: 

(5)  Percentage  or  dollar  rate  of  royalty  per 
unit; 

(6)  Lnit  price  of  contract  item; 

(7)  Number  of  units;  and 

(8)  Total  dollar  amount  of  royalties. 

(b)  Copies  of  current  licenses.  In  addition, 
if  specifically  requested  by  the  Contracting 
Offii  er  before  execution  of  the  contract,  the 
offeror  shall  furnish  a  copy  of  the  current 
license  agreement  and  an  identification  of 
applicable  claims  of  specific  patents  or  other 
basis  upon  which  the  royalty  may  be  payable. 

(End  of  provision) 

970.5227-8    Refund  of  royalties. 

Insert  the  following  clause  in 
solicitations  and  contracts  in 
accordance  with  970.2702-^: 

Refund  of  Royalties  (DEC  2000) 

(a)  The  contract  price  includes  certain 
amounts  for  royalties,  payable  by  the 
Contractor  or  subcontractors  or  both, 
reported  to  the  Contracting  Officer  in 
accordance  with  the  Royalty  Information 
provision  of  the  solicitation, 

(b)  During  performance  of  this  contract,  if 
any  additional  royalty  payments  are 
proposed  to  be  charged  to  the  Government  as 
costs  under  the  contract  that  were  not 
included  in  the  original  contract  price,  the 
Contractor  agrees  to  submit  for  approval  of 
the  Contracting  Officer  prior  to  the  execution 
of  anv  licensing  agreement  the  following 
information  relating  to  each  separate  item  of 
rovalty  or  license  fee: 

( 1  ]  Name  and  address  of  licensor: 

(2)  Date  of  lic:ense  agreement: 

(3)  Patent  numbers,  patent  application 
serial  numbers,  or  other  basis  on  which  the 
rovalty  is  payable; 

(4)  Brief  description,  ini:luding  any  part  or 
model  numbers  of  each  contract  item  or 

( omponent  on  which  the  royalty  is  payable; 

(5)  Percentage  or  dollar  rate  of  royalty  per 
unit; 

(6)  Unit  price  of  contract  item; 

(7)  .Number  of  units;  and 

(8)  Tola)  dollar  amount  of  royalties. 

(9)  In  addition,  if  specifically  reque.sted  by 
the  Contracting  Officer,  the  contractor  shall 
furnish  a  copy  of  the  current  license 
agreement  and  an  identification  of  applicable 
claims  of  specific  patents. 

(c)  The  term  'royalties"  as  used  in  this 
clause  refers  to  any  costs  or  charges  in  the 
nature  of  royalties,  license  fees,  patent  or 
license  amortization  costs,  or  the  like,  for  the 
use  of  or  for  rights  in  patents  and  patent 
applications  in  connection  with  performing 
this  contract  or  any  subcontract  hereunder. 
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The  term  also  includes  any  costs  or  charges 
associated  with  the  access  to,  use  of.  or  other 
right  pertaining  to  data  that  is  represented  to 
be  proprietary  and  is  related  to  the 
performance  of  this  contract  or  subcontracts, 
or  the  copying  of  such  data  or  data  that  is 
copyrighted. 

(d)  The  Contractor  shall  furnish  to  the 
Contracting  Officer,  before  final  payment 
under  this  contract,  a  statement  of  royalties 
paid  or  required  to  be  paid  in  connection 
with  performing  this  contract  and 
subcontracts  hereunder. 

(e)  The  Contractor  is  compensated  for  any 
royalties  reported  under  paragraph  fb)  of  this 
clause  only  to  the  extent  that  such  royalties 
were  included  in  the  contract  price  and  are 
determined  by  the  Contracting  Officer  to  be 
properly  chargeable  to  the  Government  and 
allocable  to  the  contract. 

(f)  The  Contracting  Officer  shall  reduce  the 
contract  price  to  the  extent  any  royalties  that 
are  included  in  the  contract  price  are  not,  in 
fact,  paid  by  the  Contractor  or  are  determined 
by  the  Contracting  Officer  not  to  be  properly 
chargeable  to  the  Government  and  allocable 
to  the  contract.  The  Contractor  agrees  to 
repay  or  credit  the  Government  accordingly, 
as  the  Contracting  Officer  directs.  Regardless 
of  prior  DOE  approval  of  any  individual 
payments  or  royalties,  DOE  may  contest  at 
any  time  the  enforceability,  validitv,  scope 
of.  or  title  to,  a  patent  or  the  proprietary- 
nature  of  data  pursuant  to  which  DOE  makes 
a  royalty  or  other  payment. 

(g)  If  at  an^'  time  within  3  years  after  final 
payment  under  this  contract,  the  Contractor 
for  any  reason  is  relieved  in  whole  or  in  part 
from  the  payment  of  the  royalties  included  in 
the  final  contract  price  as  adjusted  pursuant 
to  paragraph  (f)  of  this  clause,  the  Contractor 
shall  promptly  notify  the  Contracting  Office 
of  that  fact  and  shall  promptly  reimburse  the 
Government  in  a  corresponding  amount. 

(h)  The  Contractor  agrees  to  include,  and 
require  inclusion  of,  this  clause,  including 
this  paragraph  (h),  suitably  modified  to 
identify  the  parties  in  any  subcontract  at  anv 
tier  in  which  the  amount  of  royalties  reported 
during  negotiation  of  the  subcontract  exceeds 
S2,50, 

(End  of  clause) 

970.5227-9    Notice  of  right  to  request 
patent  waiver. 

Insert  the  following  provision  in 
solicitations  in  accordance  with 
970.2704-6: 

Notice  of  Right  to  Request  Patent  Waiver 
(DEC  2000) 

Offerors  have  the  right  to  request  a  waiver 
of  a)l  or  any  part  of  the  rights  of  the  United 
States  in  inventions  conceived  or  first 
actually  reduced  to  practice  in  performance 
of  the  contract,  in  advance  of  or  within  30 
days  after  the  effective  date  of  contracting.  If 
such  advance  waiver  is  not  requested  or  the 
request  is  denied,  the  Contractor  has  a 
continuing  right  under  the  contract  to  request 
a  waiver  of  the  rights  of  the  Government  in 
identified  inventions,  i.e.,  individual 
inventions  conceived  or  first  actually 
reduced  to  practice  in  performance  of  the 
contract.  Contractors  that  are  domestic  small 
businesses  and  domestic  nonprofit 


organizations  may  not  need  a  waiver  and  will 
have  included  in  their  contracts  a  patent 
clause  reflecting  their  right  to  elect  title  to 
subject  inventions  pursuant  to  the  Bavh-Dole 
Act  (35  U.S.C.  200  et  seq.). 

(End  of  provision) 

970.5227-10    Patent  rights — management 
and  operating  contracts,  nonprofit 
organization  or  small  business  firm 
contractor. 

As  prescribed  in  970.2703-l(b)(2), 
insert  the  following  clause: 

Patent  Rights-Management  and  Operating 
Contracts,  Nonprofit  Organization  or  Small 
Business  Firm  Contractor  (DEC  2000) 

(a)  Definitions. 

(1)  DOE  licensing  regulations  means  the 
Department  of  Energy  patent  licensing 
regulations  at  10  CFR  Part  781. 

(2)  Exceptional  circumstance  subject 
invention  means  any  subject  invention  in  a 
technical  field  or  related  to  a  task  determined 
by  the  Department  of  Energy  to  be  subject  to 
an  exceptional  circumstance  under  35  U.S.C. 
202(a)(ii)  and  in  accordance  with  37  CFR 
401.3(e). 

(3)  Invention  means  any  invention  or 
di.scovery  which  is  or  mav  be  patentable  or 
otherwise  protectable  under  Title  35  of  the 
United  States  Code,  or  any  novel  varietv  of 
plant  which  is  or  may  be  protected  under  the 
Plant  Variety  Protection  Act  (7  U.S.C.  2321 
et  seq.]. 

(4)  Made  when  used  in  relation  to  anv 
invention  means  the  conception  or  first 
actual  reduction  to  practice  of  such 
invention. 

(5)  Xonprofit  organization  means  a 
university  or  other  institution  of  higher 
education  or  an  organization  of  the  tvpe 
described  in  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1954  (26  U.S.C.  501(c))  and 
exempt  from  taxation  under  section  501(a)  of 
the  Internal  Revenue  Code  (26  U.S.C.  501(a)) 
or  any  nonprofit  scientific  or  educational 
organization  qualified  under  a  state  nonprofit 
organization  statute. 

(6)  Patent  Counsel  means  the  Department 
of  Energy  (DOE)  Patent  Counsel  assisting  the 
DOE  contracting  activitv. 

(7)  Practical  application  mean.s  to 
manufacture,  in  the  case  of  a  comjiosition  nr 
product;  to  practice,  in  the  case  of  a  process 
or  method;  or  to  operate,  in  the  case  of  a 
machine  or  system:  and.  in  each  case,  under 
such  conditions  as  to  establish  that  the 
invention  is  being  utilized  and  that  its 
benefits  are.  to  the  extent  permitted  bv  law 
or  Government  regulations,  available  to  the 
public  on  reasonable  terms. 

(8)  Small  business  firm  means  a  small 
business  concern  as  defined  at  section  2  of 
Pub.  L.  8.5-536  (15  U.S.C.  632)  and 
implementing  regulations  of  the 
.■\dministrator  of  the  Small  Business 
Administration.  For  the  purpose  of  this 
clause,  the  size  standards  for  small  business 
concerns  involved  in  Government 
procurement  and  subcontracting  at  13  CFR 
121. .3-8  and  13  CFR  121.3-12.  respectively  . 
are  used. 

(9)  Subject  Invention  means  any  invention 
of  the  contractor  conceived  or  first  actually 
reduced  to  practice  in  the. performance  of 


work  under  this  contract,  provided  that  in 
the  case  of  a  variety  of  plant,  the  date  of 
determination  (as  defined  in  section  41(d)  of 
the  Plant  Variety  Protection  Act.  7  U.S.C 
2401(d))  shall  also  occur  during  the  period  of 
contract  performance. 

(b)  Allocation  of  Principal  Rights. 

(1)  Retention  of  title  by  the  Contractor 
Except  for  exceptional  c  ircumstance  subject 
inventions,  the  contractor  mav  retain  the 
entire  right,  title,  and  interest  throughout  the 
world  to  each  subject  invention  subject  to  the 
provisions  of  this  clau.se  and  35  L  .S.C:  20:i. 
With  respet;t  to  any  subject  invention  in 
which  the  Contractor  retains  title,  the  Federal 
government  shall  have  a  nonexclusive, 
nontransferable,  irrevocable,  paid-up  license 
to  practice  or  have  practiced  for  or  on  behalf 
of  the  United  States  the  subject  invention 
throughout  the  world. 

(2)  Exceptional  circumstance  subject 
inventions.  Except  to  the  extent  that  rights 
are  retained  by  the  Ointrac  tor  in  a 
determination  of  exceptional  circumstances 
or  granted  to  a  contractor  through  a 
determination  of  greater  rights  in  accordance 
with  subparagraph  (b|(4)  of  this  clause,  the 
Contractor  does  not  have  a  right  to  retain  title 
to  any  exceptional  circumstance  subject 
inventions  and  agrees  to  assign  to  the 
Government  the  entire  right,  title,  and 
interest,  throughout  the  world,  in  and  to  anv 
exceptional  circ  umstance  subjec:t  inventions. 

(i)  Inventions  within  or  relating  to  the 
following  fields  of  technology  are  exceptional 
circumstance  subject  inventions: 

{A)  uranium  enrichment  technologv : 

(B)  storage  and  disposal  of  civilian  high- 
level  nuclear  waste  and  spent  fuel 
technology:  and 

(C)  national  hec:urity  technologies  c  lassified 
or  sensitise  under  Section  148  of  the  .Atomic 
Energy  Act  (42  U.S.C.  2168). 

(ii)  Inventions  made  under  any  agreement, 
contract  or  subcontract  related  to  the 
following  are  exceptional  circumstance 
subject  inventions: 

[.\]  DOE  Steel  Initiative  and  Metals 
Initiative; 

(B)  U.S.  .advanced  Battery  Consortium:  and 

(C)  any  funding  agreement  which  is  fum.  d 
in  part  by  the  Electric  Power  Research 
Institute  (EPRI)  or  the  Ghs  Research  Institute 
(GRI), 

[iii]  DOE  reserves  the  right  to  unilaterallv 
amend  this  i  oiitract  to  modify.  b\  deletion  or 
iii*)t;rtion,  technical  fields,  tasks,  or  other 
classifications  for  the  purpose  of  detemiining 
DOE  exceptional  circumstance  subject 
inventions. 

(3)  Treaties  and  international  agreements. 
.Any  rights  acquired  by  the  Contractor  in 
subject  inventions  are  sub|ec  I  to  any 
disposition  of  right,  title,  or  interest  in  or  to 
subject  inventions  provided  for  in  treaties  or 
international  agreements  identified  at 
.Appendix  l/n.srrt  Reference]  to  this  contract. 
DOE  reserves  the  right  to  unilaterally  amend 
this  contract  to  identify  spec:ific  treaties  or 
international  agreements  entered  into  or  to  be 
entered  into  bv  the  Government  after  the 
effective  date  of  this  contrac  t  and  !o 
effectuate  those  lie  ense  or  other  rights  which 
are  nee  essary  (or  the  Government  tc;  meet  its 
obligations  to  foreign  governments,  their 
nationals  and  international  organizations 
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ip.ier  such  treaties  or  international 
iigreements  with  respect  to  subject  inventions 
made  after  the  dale  of  the  amendment. 

(4)  Contrartor  request  for  greater  rights  in 
exceptional  cirrumstanre  subject  inventions 
The  Contractor  may  request  rights  greater 
than  allowed  by  the  exceptional 
circumstance  determination  in  an 
exceptional  circumstance  subject  invention 
by  submitting  such  a  request  in  WTiting  to 
Patent  Counsel  at  the  time  the  exceptional 
circumstance  subject  invention  is  disclosed 
to  DOE  or  within  eight  (8)  months  after 
conception  or  first  actual  reduction  to 
practice  of  the  exceptional  circumstance 
subjec  t  invention,  whichever  occurs  first, 
unless  a  longer  period  is  authorized  "in 
writing  by  the  Patent  Counsel  for  good  cause 
shown  in  writing  by  the  Contractor.  EK)E 
may.  in  its  discretion,  grant  or  refuse  to  grant 
such  a  request  by  the  Contractor 

(5)  Contrartor  employee-inventor  rights.  If 
the  Contractor  does  not  elect  to  retain  title  to 
a  subject  invention  or  does  not  request 
greater  rights  in  an  exceptional  circumstance 
subject  invention,  a  Contractor  employee- 
inventor,  after  consultation  with  the 
Contractor  and  with  written  authorization 
from  the  Contractor  in  accordance  with  10 
CFR  784.g(b){4).  may  request  greater  rights, 
including  title,  in  the  subject  invention  or  the 
exceptional  circumstance  invention  from 
DOE.  and  DOE  may.  in  its  discretion,  grant 
or  refuse  to  grant  such  a  request  by  the 
Contractor  employee-inventor. 

(6)  Government  assignment  of  rights  ;n 
Government  employees'  subject  inventions.  If 
a  Government  employee  is  a  joint  inventor  of 
a  subject  invention  or  of  an  exceptional 
circumstanc-:e  subject  invention  to  which  the 
Contractor  has  rights,  the  Government  may 
assign  or  refuse  to  assign  to  the  Contractor 
any  rights  in  the  subject  invention  or 
exceptional  rircumstance  subject  invention 
acquired  by  the  Government  from  the 
Government  emplovee.  in  accordance  with 
48  CFR  27.304-l(dj.  The  rights  assigned  to 
the  Contractor  are  subject  to  any  provision  of 
this  clause  that  is  applicable  to  subject 
inv«ntions  in  which  the  Contractor  retains 
title,  including  reservation  by  the 
Government  of  a  nonexclusive, 
nontransferable,  irrevocable,  paid-up  license, 
except  that  the  Contractor  shall  file  its  initial 
patent  application  claiming  the  subject 
invention  or  exceptional  circumstance 
invention  within  one  (1)  year  after  the 
assignment  of  such  rights.  The  Contractor 
shall  share  royalties  collected  for  the 
manufacture,  use  or  sale  of  the  subject 
invention  with  the  Government  employee,  as 
DOE  deems  appropriate. 

(cl  Subject  Invention  Disclosure.  Election 
of  Title  and  Filing  of  Patent  Application  by 
Contractor. 

(1)  Subject  invention  disclosure.  The 
contractor  will  disclose  each  subject 
invention  to  the  Patent  Counsel  within  two 
months  after  the  inventor  discloses  it  in 
writing  to  contractor  personnel  responsible 
for  patent  matters.  The  disclosure  to  the 
agency  shall  be  in  the  form  of  a  wrritten  report 
and  shall  identify  the  contract  under  which 
the  invention  was  made  and  the  inventorls) 
and  all  sources  of  fiinding  by  B&R  code  for 
the  invention.  It  shall  be  sufficiently 


complete  in  technical  dt-laii  to  convey  a  clear 
understanding  tn  the  extent  known  at  the 
lime  of  the  disclosure,  of  the  nature,  purpose, 
operation,  and  the  physical,  chemical, 
biological  or  electrical  characteristics  of  the 
invention.  The  dis(  losure  shall  also  identify 
anv  publication,  on  sale  or  public  use  of  the 
invention  and  whether  a  manuscript 
describing'the  invention  has  been  submitted 
for  publication  and.  if  so,  whether  il  has  be«n 
accepted  for  publication  at  the  time  of 
disclosure.  The  disclosure  shall  include  a 
written  statement  as  to  whether  the  invention 
falls  within  an  exceptional  circumstance 
field,  DOK  will  make  a  determination  and 
advise  the  (]ontra(  tor  within  ,30  days  of 
receif)t  of  an  invention  disclosure  as  to 
whether  the  invention  is  an  exceptional 
lircumstance  subje(.t  invention.  In  addition. 
after  disclosure  to  the  Patent  Counsel,  the 
Contractor  will  promptly  notify  the  agency  ot 
the  acceptance  of  any  manuscript  describing 
the  invention  for  publication  or  of  any  on 
sale  or  public  use  planned  by  the  contractor. 
The  Contractor  shall  obtain  approval  from 
Patent  (Counsel  prior  to  any  release  or 
publication  of  information  conc;erning  any 
nonelectable  subject  invention  such  as  an 
exceptional  circumstance  subject  invention 
or  anv  subject  invention  related  to  a  treaty  or 
international  agreement. 

(2)  Election  bv  the  Contractor.  Except  as 
provided  in  paragraph  (b)(2)  of  this  i  lause, 
the  Contrai  lor  will  elect  in  writing  whether 
or  not  to  retain  title  to  any  such  invention  by 
notifying  the  Federal  agency  within  two 
years  of  disclosure  to  the  Federal  agency 
However,  in  any  case  whore  publication,  on 
sale  or  public  use  has  initiated  the  one  year 
statutory  period  wherein  valid  patent 
protection  can  still  he  obtained  in  the  United 
Slates,  the  period  for  election  of  title  mav  be 
shortened  bv  the  agency  to  a  date  thai  is  no 
more  than  fiO  days  prior  to  the  end  of  the 
statutory  period. 

(,■})  Filing  of  patent  applications  by  the 
Contractor.  The  Contrai  tor  will  file  its  initial 
patent  applic;ation  on  a  subject  invention  to 
which  it  elects  to  retain  title  within  one  year 
after  election  of  title  or.  if  earlier,  or  prior  to 
the  end  of  anv  1-vear  statutory  period 
wherein  valid  patent  protection  can  be 
obtained  in  the  United  States  after  a 
publication,  on  sale,  or  public  use.  The 
Contractor  will  file  patent  applications  in 
additional  countries  or  international  patent 
offices  within  either  ten  months  of  the 
corresponding  initial  patent  application  or 
six  months  from  the  dati'  permission  is 
granted  bv  the  Commissioner  of  Patents  and 
Trademarks  to  file  foreign  patent  applications 
where  such  filing  has  been  prohibited  by  a 
Secrecy  Order. 

(4)  Contractor's  request  for  an  e.\tension  of 
time.  Requests  for  an  extension  of  the  time 
for  disclosure,  election,  and  filing  under 
subparagraphs  (i :)(!).  (2)  and  (.J)  may.  at  the 
discretion  of  Patent  Counsel,  be  granted. 

(5)  Publication  Approval.  During  the 
course  of  the  work  under  this  c;ontra(  t,  the 
Contrac:tor  or  its  emplovees  mav  desire  to 
release  or  publish  information  regarding 
scientific  or  tec:hnical  developments 
conceived  or  first  actually  reduced  to 
practice  in  the  course  of  or  under  this 
contract.  In  order  thai  piiblii  disrinsure  of 


such  information  will  nol  adversely  affect  the 
patent  interest  of  DOE  or  the  Clontractor. 
appro\al  tor  release  or  piiblii  ation  shall  be 
secured  from  the  Contractor  personnel 
responsible  for  patent  matters  prior  to  an\- 
such  release  or  public  ation.  Where  DOE's 
approval  of  publication  is  requested.  DOE's 
response  lo  such  rec|uests  for  approval  shall 
nornidlU  be  pro\  ided  within  !l()  da\s  except 
in  cir(  unislances  in  which  a  donieslii   patent 
applii  ation  must  be  filed  in  order  to  protect 
foreign  rights.  In  the  (  aso  in\i)K  iiig  foreign 
paten!  rights.  DOE  sh;ill  be  grantee!  an 
additional  180  davs  with  which  to  respond 
to  the  request  for  approval,  unless  extended 
by  mutual  agreement, 

(d)  Conditions  When  the  {;ovf'rnmpnt  May 
Obtain  Title 

The  Ontraclor  will  convey  to  the  DOE. 
upon  writlKH  niquest.  title  lo  any  subjet  t 
invention — 

(1)  If  theConlrai  lor  fails  to  disi  lose  or 
elect  title  to  the  subject  invention  within  the 
times  specified  in  paragraph  (c)  of  this 
clause,  or  elects  not  to  retain  title;  provided, 
thai  DOE  mav  onl\  request  title  within  sixtv 
(60)  davs  after  learning  of  the  failure  of  the 
Contrartor  to  disclose  or  lo  dec  t  within  ihe 
specified  times. 

(2)  In  those  countries  in  whii  h  the 
Contractor  fails  to  file  a  patent  application 
within  the  times  specified  in  subparagrajih 
(c)  of  this  clause;  provided,  however,  thai  if 
the  Contra(  tor  has  filed  a  [)alent  application 
in  a  counlrv  after  the  times  spei  ified  in 
subparagraph  (c)  abo\e.  bul  prior  lo  its 

re(  eipi  of  the  written  request  of  the  DOE.  the 
C!ontra(  tor  shrill  i  ontinue  to  retain  title  in 
that  country 

(3)  In  anv  countr\  in  which  the  C'ontraclor 
decides  not  lo  i  ontinue  the  prosei  ution  of 
anv  application  for.  to  pay  the  maintenance 
fees  on.  or  defend  in  a  reexamination  or 
opposition  proceeding  on.  d  patent  ijn  a 
subject  invention, 

(4)  If  the  Contractor  reijuesis  that  DOE 
acquire  title  or  rights  from  the  Contractor  in 
a  subject  invention  to  w  hich  the  Contractor 
had  initially  retained  title  or  rights,  or  in  an 
exceptional  circumstance  subject  invention 
lo  which  the  Contractor  was  granted  greater 
rights,  DOE  mav  acquire  such  title  or  rights 
from  the  Clontrai  tor.  or  DOE  mav  decide 
against  acquiring  such  title  or  rights  from  the 
Clontrui  lor.  at  DOE's  sole  discretion, 

(e)  Minimum  Rights  of  the  C;ontrac:tor  and 
Protection  of  the  Contrai  tor's  Right  to  File. 

(1)  Request  for  a  Contractor  liiense.  The 
Contrai  tor  may  request  the  right  to  reserve  a 
revocable,  nonexclusive,  royalty-free  license 
throughout  the  world  in  each  subject 
invention  to  which  the  Cioxernnient  obtains 
title,  except  if  the  Contractor  fails  to  disclose 
the  invention  within  the  limes  specified  in 
paragraph  (c)  of  this  clause.  DOE  may  grant 
or  refuse  to  grant  such  a  request  by  the 
Contractor,  When  DOE  approves  such 
reservation,  the  Contractor's  license  will 
nornidllv  extend  to  its  domestic  subsidiaries 
and  affiliates,  if  any.  within  the  i  orporate 
slruc  ture  of.whii  li  the  Contrai  tor  is  a  party 
and  includes  the  right  to  grant  sublicenses  of 
the  same  scope  to  the  extent  the  Contractor 
was  legally  obligated  to  do  so  at  the  time  the 
contract  was  awarded.  The  license  is 
transferable  onl\  with  the  approval  of  DOE. 
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except  when  transferred  to  the  successor  of 
that  part  of  the  contractor's  business  to  which 
the  invention  pertains. 

(2)  Revocation  or  modification  of  a 
Contractor  license.  The  Contractor's  domestic 
license  may  be  re\oked  or  modified  by  DOE 
to  the  extent  necessary  to  achieve 
expeditious  practical  application  of  the 
subject  invention  pursuant  to  an  application 
for  an  exclusive  license  submitted  in 

ace  ordance  with  applicable  provisions  at  37 
CFR  Part  404  and  DOE  licensing  regulations 
at  10  CFR  Part  781.  This  license  will  not  be 
revoked  in  the  field  of  use  or  the 
geographical  areas  in  which  the  Contractor 
has  achieved  practical  application  and 
continues  to  make  the  benefits  of  the  subject 
invention  reasonably  accessible  to  the  public. 
The  license  in  any  foreign  country  may  be 
re\oked  or  modified  at  the  discretion  of  DOE 
lo  the  extent  the  Contractor,  its  licensees,  or 
the  domestic  subsidiaries  or  affiliates  have 
failed  to  achieve  practical  application  of  the 
subject  invention  in  that  foreign  country. 

(3)  \otice  of  revocation  of  modification  of 
a  Contractor  license.  Before  revocation  or 
modification  of  the  license,  DOE  will  furnish 
the  Contractor  a  written  notice  of  its 
intention  to  revoke  or  modify  the  license,  and 
the  Contractor  will  be  allowed  thirty  days  (or 
such  other  time  as  may  be  authorized  by  DOE 
for  good  cause  shown  by  the  Contractor)  after 
the  notice  to  show  cause  why  the  license 
should  not  be  revoked  or  modified.  The 
Contractor  has  the  right  to  appeal,  in 
accordance  with  applicable  regulations  in  37 
CFR  part  404  and  DOE  licensing  regulations 
at  10  CFR  part  781  concerning  the  licensing 
of  Go\ernment  owned  inventions,  any 
decision  concerning  the  revocation  or 
modification  of  the  license. 

(0  Contractor  Action  to  Protect  the 
Government's  Interest. 

(1)  Execution  of  deliver,-  of  title  or  license 
instruments.  The  Contractor  agrees  to  execute 
or  to  have  executed,  and  promptly  deliver  to 
the  Patent  Counsel  all  instruments  necessary 
to  accomplish  the  following  actions: 

(i)  establish  or  confirm  the  rights  the 
Government  has  throughout  the  world  in 
those  subject  inventions  to  which  the 
Contractor  elects  to  retain  title,  and 

(ii)  convey  title  to  DOE  when  requested 
under  subparagraphs  (b)  or  paragraph  (d)  of 
this  clause  and  to  enable  the  Government  to 
obtain  patent  protection  throughout  the 
world  in  that  subject  invention. 

(2)  Contractor  employee  agreements.  The 
Contractor  agrees  to  require,  by  written 
agreement,  its  employees,  other  than  clerical 
and  nontechnical  employees,  to  disclose 
promptly  in  writing  to  Contractor  personnel 
identified  as  responsible  for  the 
administration  of  patent  matters  and  in  a 
format  suggested  by  the  Contractor,  each 
subject  invention  made  under  this  contract  in 
order  that  the  Contractor  can  comply  with 
the  disclosure  provisions  of  paragraph  (c)  of 
this  clause,  and  to  execute  all  papers 
necessary  to  file  patent  applications  on 
subject  inventions  and  to  establish  the 
Government's  rights  in  the  subject 
inventions.  This  disclosure  format  should 
require,  as  a  minimum,  the  information 
required  by  subparagraph  (c)(1)  of  this 
clause.  The  Contractor  shall  instruct  such 


employees,  through  employee  agreements  or 
other  suitable  educ:ational  programs,  on  the 
importance  of  reporting  inventions  in 
sufficient  lime  lo  permit  the  filing  of  patent 
applications  prior  to  U.S.  or  foreign  statutor\ 
bars. 

(3)  Salification  of  disconliuuntion  of 
patent  protection.  The  contractor  will  notify 
the  Patent  Counsel  of  any  decision  not  to 
continue  the  prosecution  of  a  patent 
application,  pay  maintenance  fees,  or  defend 
in  a  reexamination  or  opposition  proceeding 
on  a  patent,  in  any  country,  not  less  than 
thirty  days  before  the  expiration  of  the 
response  period  requireci  b\  the  relevant 
patent  office. 

(4)  Sotification  of  Government  rights.  The 
contractor  agrees  to  include,  within  the 
specification  of  any  United  States  patent 
applications  and  any  patent  issuing  thereon 
co\'ering  a  subject  invention,  the  following 
statement.  "This  invention  was  made  with 
government  support  under  (identify  the 
contract)  awarded  by  (identify  the  Federal 
agency).  The  government  has  certain  rights  in 
the  invention." 

(.t)  Invention  Identification  Procedures. 
The  Contractor  shall  establish  and  maintain 
active  and  effective  procedures  to  ensure  that 
subiec:t  inventions  are  promptly  identified 
and  timely  disclosed  and  shall  submit  d 
written  description  of  such  procedures  lo  the 
Contracting  Officer  so  that  the  Contracting 
Officer  mav  evaluate  and  determine  their 
effectiveness. 

(6)  Invention  Filing  Documentation.  If  the 
Contractor  files  a  domestic  or  foreign  patent 
application  c:laiming  a  subject  invention,  fhe 
Contractor  shall  promptly  submit  to  Patent 
Counsel,  upon  request,  the  following 
information  and  documents: 

(i)  the  filing  date,  serial  number,  title,  and 
a  copy  of  the  patent  application  (including  an 
English-language  version  if  filed  in  a 
language  other  than  English); 

(ii)  an  executed  and  approved  instrument 
fully  confirmatorx  of  all  Government  rights 
in  the  subjec:t  invention;  and 

(iii)  the  patent  number,  issue  dale,  and  a 
copv  of  any  issued  patent  claiming  the 
subject  invention. 

(7)  Duplication  and  disclosure  oj 
documents.  The  Government  may  duplicate 
and  disclose  subject  invention  disclosures 
and  all  other  reports  and  papers  furnished  or 
required  to  be  furnished  pursuant  to  this 
clause:  provided,  however,  that  an\  such 
duplication  or  disclosure  by  the  Government 
is  subject  to  the  confidentiality  pro\  ision  at 
3.5  U.S.C.  205  and  37  CFR  Part  40. 

(g)  Subcontracts. 

(1)  Subcontractor  subject  inventions.  The 
Contractor  shall  not  obtain  rights  in  the 
subcontractor's  subject  inventions  as  pan  ol 
the  consideration  for  awarding  a  subcontract 

(2)  Inclusion  of  patent  rights  clause — non- 
profit organization  or  small  business  firm 
subcontractors.  Unless  otherwise  authorized 
or  directed  by  the  Contracting  Officer,  the 
Contractor  shall  include  the  patent  rights 
clause  at  48  CFR  952.227-11.  suitably 
modified  to  identify  the  parties,  in  all 
subcontrac;ts.  at  any  tier,  for  experimental, 
developmental,  demonstration  or  researc  h 
work  to  be  performed  by  a  small  business 
firm  or  domestic  nonprofit  organization, 


except  subcontracts  which  are  subject  to 
exceptional  circumstances  in  accordance 
with  35  U.S.C.  202  and  subparagraph  (b)(2) 
of  this  clause.  The  subcontrartor  retains  all 
rights  provided  lor  the  contrai  tor  in  the 
patent  rights  i  lause  at  48  CFR  f)52.227-ll. 

(3)  Inclusion  ol  patent  rights  clause — 
subcontractors  other  than  non-profit 
organizations  and  small  busmess  firms. 
Except  for  the  subcontracts  described  in 
subparagraph  (g)(2)  of  tliis  clause,  the 
Ojntrai  tor  shall  include  the  patent  rights 
clause  at  48  CFR  952.227-13.  suil;-ibly 
modified  to  identify  the  parties,  in  an\ 
(ontracl  for  experimental,  developmental, 
demonstration  or  research  work,  for 
subcontracts  subjec:!  to  exceptional 
circumstances,  the  contractor  must  consult 
with  DOE  patent  counsel  with  respect  to  the 
appropriate  patent  clause. 

(4)  DOE  and  subcontractor  contract.  With 
respec:t  to  suhiontrai  ts  at  anv  lier.  IX3E.  the 
sLibcontrai  lor.  iind  the  Contractor  agree  that 
the  mutual  obligations  of  the  parties  created 
by  ihis  clause  constitute  a  contract  between 
the  subcontractor  and  DOE  with  respect  lo 
the  matters  covered  by  the  clause;  provided, 
however,  that  nothing  in  this  [)aragraph  is 
intended  to  confer  any  jurisdiction  under  the 
C;ontracl  Disputes  ,\c{  in  connection  with 
pro<  eedings  under  paragraph  (j)  of  this 
t.jau.se. 

(5)  Subcontractor  refusal  to  accept  terms  of 
patent  clause.  If  a  prospective  subcontractor 
refuses  to  accept  the  terms  of  a  patent  rights 

c  lause.  the  Contractor  shall  promptly  submit 
a  written  notice  to  the  Contracting  Officer 
stating  the  subcontractor's  reasons  for  sue :h  a 
refusal,  including  any  relevant  information 
for  expediting  disjiosition  of  the  matter,  and 
the  C^ontractor  shall  not  proceed  with  the 
subcontract  without  the  written  authorization 
of  the  Contrai:ting  Officer. 

(6)  S'olification  of  award  of  subcontract. 
Upon  the  award  of  any  subcontract  at  any  tier 
containing  a  patent  rights  c:lause.  the 
C;ontraf:tor  shall  promptlv  notifv  the 
Ckintracting  Officer  in  writing  and  identify 
the  subcontractor,  the  applicable  patent 
rights  (lause,  the  work  to  be  performed  under 
the  subcontract,  and  llie  dales  of  award  and 
estimated  completion.  Upon  request  of  the 
(Contracting  Officer,  the  Contractor  shall 
furnish  a  i:op\  of  a  subcontract. 

(7)  Identification  of  subcontractor  subject 
inventions.  If  the  Contractor  in  the 
performance  of  this  i  onlract  becomes  aware 
of  a  subject  invention  made  under  a 
subcontract,  the  Contractor  shall  prompti) 
:K)tif\-  Patent  Counsel  and  identifv  the  subjec^t 
invention. 

(h)  Reporting  on  I'tilizalion  of  Subject 
Inventions.  The  Con!rac:tor  agrees  to  submit 
to  DOE  on  request,  (leriodii  reports,  no  more 
frequenllv  than  annuallv .  on  the  utilization 
of  a  subject  invention  or  on  efforts  at 
obtaining  such  utilization  thai  are  being 
made  bv  the  Contrai  lor  or  its  licensees  or 
assignees.  Such  reports  shall  include 
information  regarding  the  status  of 
development,  date  of  first  commercial  sale  or 
use.  gross  rovalties  rec:eived  by  the 
Contractor,  and  such  other  data  and 
information  as  DOE  mav  reasonably  specif\'. 
The  Contractor  also  agrees  to  provide 
additional  reports  as  ma\  be  requested  by 
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DOE  m  connt^rtion  with  any  march-in 
proceeding  undertaken  by  DOE  in 
accordance  with  paragraph  (|)  of  this  clause. 
As  required  bv  J.t  L'.S.C.  202(c)(5),  DOE 
agrees  it  will  not  disclose  such  information 
to  persons  outside  the  Government  without 
permission  of  the  Contractor. 

(i)  Preference  for  United  States  Industry. 
Notwithstanding  any  other  provision  of  this 
clause,  the  Contractor  agrees  that  neither  it 
nor  any  assignee  will  grant  to  any  person  the 
exclusive  right  to  use  or  sell  any  subject 
invention  in  the  United  States  unless  such 
person  agrees  that  any  product  embodying 
the  subject  mvention  or  produced  through 
the  use  of  the  subject  invention  will  be 
manufa<;tured  substantially  in  the  United 
States.  However,  in  individual  cases,  the 
requirement  for  such  an  agreement  may  be 
waived  by  DOE  upon  a  showing  by  the 
Contractor  or  its  assignee  that  reasonable  but 
unsuccessful  efforts  have  been  made  to  grant 
licenses  on  similar  terms  to  potential 
licensees  that  would  be  likely  to  manufacture 
substantially  in  the  LInited  States  or  that 
under  the  circumstances  domestic 
manufacture  is  not  commercially  feasible. 

(j)  Maivh-in  Rights.  The  Contractor  agrees 
that,  with  respect  to  any  subject  invention  in 
which  it  has  acquired  title,  DOE  has  the  right 
in  accordance  with  the  procedures  in  37  CFR 
401.6  and  any  DOE  supplemental  regulations 
to  require  the  Contractor,  an  assignee  or 
exclusive  licensee  of  a  subject  invention  lu 
grant  a  nonexclusive,  partially  exclusive,  or 
exclusive  license  in  any  field  of  use  to  a 
responsible  applicaiit  or  applicants,  upon 
terms  that  are  reasonable  under  the 
circumstances,  and,  if  tha  Contractor, 
assignee  or  exclusive  licensee  refuses  such  a 
request.  DOE  has  the  right  to  grant  such  a 
license  itself  if  DOE  determines  that — 

(1)  Such  action  is  nece.ssary  because  the 
Contractor  or  assignee  has  not  taken,  or  is  not 
expected  to  take  within  a  reasonable  time, 
effective  steps  to  achieve  practical 
application  of  the  subject  invention  in  such 
field  of  use; 

(2)  Such  action  is  necessary  to  alleviate 
health  or  safety  needs  which  are  not 
reasonably  satisfied  by  the  Contractor, 
assignee,  or  their  licensees: 

(3)  Such  action  is  necessary  to  meet 
requirements  for  public  use  specified  by 
Federal  regulations  and  such  requirements 
are  not  reasonably  satisfied  by  the  Contractor, 
assignee,  or  licensees:  or 

(4)  Such  action  is  necessary  because  the 
agreement  required  by  paragraph  (i)  of  this 
clause  has  not  been  obtained  or  waived,  or 
because  a  licensee  of  the  exclusive  right  to 
use  or  sell  any  subject  invention  in  the 
United  States  is  in  breach  of  such  agreement. 

(k)  Special  Provisions  for  Contrvcts  iVith 
S'onprofit  Organizations.  If  the  Contractor  is 
a  nonprofit  organization,  it  agrees  that — 

(1)  DOE  approval  of  assignment  of  rights. 
Rights  to  a  subject  invention  in  the  United 
States  may  not  be  assigned  by  the  Contractor 
without  the  approval  of  DOE,  except  where 
such  assignment  is  made  to  an  organization 
which  has  as  one  of  its  primary  functions  the 
management  of  inventions;  provided,  that 
such  assignee  will  be  subject  to  the  same 
provisions  of  this  clause  as  the  Contractor. 

(2)  Small  buswess  firm  licensees.  It  will 
make  efforts  that  are  reasonable  under  the 


cirruinstani  es  to  attract  licensees  of  subject 
inveiitiiins  that  are  small  business  firms,  and 
that  it  will  give  a  preference  to  a  small 
business  firm  when  licensing  a  subject 
in\ention  if  the  Contrai  tor  determines  that 
the  small  business  firm  has  a  plan  or 
proposal  for  marketing  the  invention  which, 
if  executed,  is  equally  as  likely  to  bring  the 
invention  to  pra(  tical  application  as  any 
plans  or  proposals  from  applir;ants  that  are 
not  small  business  firms;  provided,  that  the 
Contractor  is  also  satisfied  that  the  small 
business  firm  has  the  capability  and 
resources  to  c  arr\  out  its  plan  or  proposal. 
The  decision  whether  to  give  a  preference  in 
anv  specific;  case  will  be  at  the  discretion  of 
the  Contractor.  However,  the  Contractor 
agrees  that  the  Secretary  of  Commerce  ma\ 
review  the  Contractor's  licensing  program 
and  decisions  regarding  small  business  firm 
applicants,  and  the  Contractor  will  negotiate 
changes  to  its  licensing  policies,  procedures, 
or  practices  with  the  Secretary  of  Commerce 
when  that  Secretarv's  review  disclo.ses  that 
the  Contractor  could  lake  reasonable  steps  to 
more  effectively  implement  the  requirements 
of  this  subparagraph  (k)(2). 

(3)  Contractor  lict'nsing  of  subject 
inventions.  To  the  exteTit  that  it  provides  the 
most  effective  technology  transfer,  licensing 
of  subject  inventions  shall  be  administered 
by  Contractor  employees  on  location  at  the 
facility. 

(1)  Communications.  The  Contractor  shall 
direct  anv  notification,  disclosure  or  request 
provided  for  In  this  (  lause  to  the  Patent 
Counsel  assisting  the  DOE  contracting 
activity. 

(m)  Reports. 

(1)  Intrhm  reports  t 'pon  DOE's  request, 
the  Contractor  shall  submit  to  DOE,  no  more 
frequently  than  annuallv.  a  list  of  subject 
inventions  disclosed  to  DOE  during  a 
specified  period,  or  a  statement  that  no 
subject  inventions  were  made  during  the 
specified  period;  and  a  list  of  sub(  cmtracts 
containing  a  patent  (lause  and  awarded  by 
the  Contractor  during  a  spt;cified  period,  or 
a  statenifiit  thai  no  su(  h  subcontrac:ts  were 
awarded  during  the  spec  ified  period. 

(2)  Final  reports.  Upon  D(JE's  request,  the 
Contractor  shall  submit  to  DOE.  prior  to 
closeout  of  the  contract,  a  list  of  all  subject 
inventions  dis<;losed  during  the  performance 
period  of  the  contract,  or  a  statement  that  no 
subje<  t  inventions  were  made  during  the 
contract  performance  period;  and  a  list  of  all 
subcontrac  ts  c  onlaining  a  patent  clause  ami 
awarded  bv  the  (Contractor  during  the 
c;ontrac  t  performance  period,  or  a  statement 
that  no  such  subcontracts  were  awarded 
during  the  contract  performance  period. 

(n)  Examination  of  Records  Relating  to 
Subject  Inventions.  (1)  Contractor 
compliance  Until  the  expiration  of  three  (3) 
years  after  final  payment  under  this  contrac;t, 
the  Conlrac  ting  Offii  er  or  any  authorized 
represent.ilive  may  examine  any  books 
(inc  luding  laboratorv  notebooks),  rec  ords. 
documents,  and  other  supporting  data  of  the 
Contractor,  whic  h  Ihe  Contrac:ting  Offic:er  or 
authorized  representative  deems  reasonably 
pertinent  to  the  di.scovery  or  identification  of 
subjei;t  inventions.  inc:luding  exceptional 
circ:umstanc:e  subject  inventions,  or  to 
determine  Contrac  tor  c;ompliance  with  anv 
requirement  of  this  clause. 


(2)  Unreported  inventions.  If  the 
Contracting  Officer  is  aware  of  an  invention 
that  is  not  disclosed  by  the  Contractor  to 
DOE.  and  the  Contracting  Officer  believes  the 
unreported  invention  may  be  a  subject 
invention,  including  exceptional 
circumstance  subject  inventions,  DOE  may 
require  the  Contractor  to  submit  to  DOE  a 
disc  losure  of  the  invention  for  a 
determination  of  ownership  rights. 

(.i)  Confidentiality.  Any  examination  of 
records  under  this  paragraph  is  subji^ct  to 
appropriate  conditions  to  protect  the 
confidentiality  of  the  information  involved. 

(4)  Power  of  inspection.  With  respect  to  a 
subject  invention  for  which  the  Contractor 
has  responsibility  for  patent  prosecution,  the 
Contractor  shall  furnish  the  Government, 
upon  request  by  DOE,  an  irrevocable  power 
to  inspect  and  make  copies  of  a  prosecution 
file  for  any  patent  application  claiming  the 
subiect  invention. 

(0)  Facilities  License  In  addition  to  the 
rights  of  the  parties  with  respect  to 
inventions  or  discoveries  conceived  or  first 
actually  reduced  to  practice  in  the  course  of 
or  under  this  contract,  the  Contractor  agrees 
to  and  does  hereby  grant  to  the  Government 
an  irrevocable.  nonexc;lusive.  paid-up  license 
in  and  to  any  inventions  or  disc:overies 
regardless  of  when  conc;eived  or  actually 
reduc;ed  to  practic;e  or  acquired  by  the 
Contractor  at  any  time  through  c:ompletion  of 
thts  contract  and  which  are  int;orporated  or 
embodied  in  the  construction  of  the  fac:ility 
or  which  are  utilized  in  the  operation  of  the 
facility  or  which  cover  articles,  materials,  or 
produc;t  manufactured  at  the  facility  (1)  to 
practice  or  have  practiced  by  or  for  the 
Government  at  the  facility,  and  (2)  to  transfer 
such  license  with  the  transfer  of  that  facility. 
Notwithstanding  the  act:eplance  or  exercise 
by  the  Government  of  these  rights,  the 
Government  may  contest  at  any  time  the 
enforceability,  validity  or  scope  of.  or  title  to, 
any  rights  or  patents  herein  licensed. 

(p)  Atomic  Energy. 

(1 )  Pecuniar,-  awards.  \o  c:laim  for 
pecuniary  award  of  c:ompensation  under  the 
provisions  of  the  .Momic  Energy  Act  of  1954. 
as  amended,  may  be  asserted  with  respect  to 
any  invention  or  discovery  made  or 
cont:eived  in  the  f;ourse  of  or  under  this 
contract 

(2)  Patent  agreements.  Except  as  otherwise 
authorized  in  writing  by  the  Contracting 
C5ffic  er.  the  Contrac;tor  shall  obtain  patent 
agreements  to  effectuate  the  provisions  of 
subparagraph  (p)(l)  of  this  clause  from  all 
persons  who  perform  any  part  of  the  work 
under  this  c;ontract,  except  nontechnical 
personnel,  suc:h  as  c:leric:al  employees  and 
manual  laborers. 

(ql  Classified  Inventions  (1)  Approval  for 
filing  a  foreign  patent  application.  The 
Contractor  shall  not  file  or  cause  to  be  filed 
an  application  or  registration  for  a  patent 
disclosing  a  subjec  t  invention  related  to 
classified  subject  matter  in  any  country  other 
than  the  United  States  without  first  obtaining 
the  written  approval  of  the  Contracting 
Officer. 

(2)  Transmission  of  classified  subject 
matter.  If  in  ac  c;ordance  with  this  clause  the 
Contractor  files  a  patent  application  in  the 
United  States  disclosing  a  subject  invention 
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that  is  classified  for  reasons  of  security,  the 
Contractor  shall  observe  all  applicable 
security  regulations  covering  the 
transmission  of  classified  subject  matter.  If 
the  Contractor  transmits  a  patent  application 
disclosing  a  classified  subject  invention  to 
the  United  States  Patent  and  Trademark 
Office  (USPTO).  the  Contractor  shall  submit 
a  separate  letter  to  the  USPTO  identifying  the 
c;ontract  or  contracts  by  agency  and 
agreement  number  that  require  security 
classification  markings  to  be  placed  on  the 
patent  application. 

(3]  Inclusion  of  clause  in  subcontracts.  The 
Contractor  agrees  to  include  the  substance  of 
this  clause  in  subcontracts  at  any  tier  that 
cover  or  are  likely  to  cover  subject  matter 
classified  for  reasons  of  security. 

(r)  Patent  Functions.  Upon  the  written 
request  of  the  Contracting  Officer  or  Patent 
Counsel,  the  Contractor  agrees  to  make 
reasonable  efforts  to  support  DOE  in 
accomplishing  patent-related  functions  for 
work  arising  out  of  the  contract,  including, 
but  not  limited  to,  the  prosecution  of  patent 
applications,  and  the  determination  of 
questions  of  novelty,  patentability,  and 
inventorship. 

(s)  Educational  Awards  Subject  to  35 
U.S.C.  212.  The  Contractor  shall  notify  the 
Contracting  Officer  prior  to  the  placement  of 
any  person  subject  to  35  U.S.C.  212  in  an  area 
of  technology  or  task  (1)  related  to 
exceptional  circumstance  technology  or  (2) 
which  is  subject  to  treaties  or  international 
agreements  as  set  forth  in  paragraph  (b)(3)  of 
this  clause  or  agreements  other  than  funding 
agreements.  The  Contracting  Officer  may 
disapprove  of  any  such  placement. 

(t)  Annual  Appraisal  by  Patent  Counsel. 
Patent  Counsel  may  conduct  an  annual 
appraisal  to  evaluate  the  Contractor's 
effectiveness  in  identifying  and  protecting 
subject  inventions  in  accordance  with  DOE 
policy. 

(End  of  clause) 

Alternate  1  Weapons  Related  Subject 
Inventions.  As  prescribed  at  970.2703-2(g). 
insert  the  following  as  subparagraphs  (a)(10) 
and  (b)(7).  respectively: 

(a)  Definitions.  (10)  Weapons  Related 
Subject  Invention  means  any  subject 
invention  conceived  or  first  actually  reduced 
to  practice  in  the  course  of  or  under  work 
funded  by  or  through  defense  programs  , 
including  Department  of  Defense  and 
intelligence  reimbursable  work,  or  the  Naval 
Nuclear  Propulsion  F*rogram  of  the 
Department  of  Energy. 

(b)  Allocation  of  Principal  Rights.  (7) 
Weapons  related  subject  inventions.  Except 
to  the  extent  that  DOE  is  solely  satisfied  tihal 
the  Contractor  meets  certain  procedural 
requirements  and  DOE  grants  rights  to  the 
Contractor  in  weapons  related  subject 
inventions,  the  Contractor  does  not  have  the 
right  to  retain  title  to  any  weapons  related 
subject  inventions. 

(End  of  Alternate) 

970.5227-11     Patent  rights— management 
and  operating  contracts,  for-profit 
contractor,  non-technology  transfer. 

Insert  the  following  clause  in 
solicitations  and  contracts  in 
accordance  with  970.2703-l(b)(4): 


Patent  Rights — Management  and  Operating 
Contracts,  for-Profit  Contractor.  Non- 
Technology  Transfer  (DEC  2000) 

(a)  Definitions.  (1)  DOE  licensing 
regulations  means  the  Department  of  Energy 
patent  licensing  regulations  at  10  CFR  Part 
781. 

(2)  DOE  patent  waiver  regulations  means 
the  Department  of  Energy  patent  waiver 
regulations  at  10  CFR  Part  784. 

(3)  Invention  means  any  invention  or 
discovery  which  is  or  may  be  patentable  or 
otherwise  protectable  under  title  35  of  the 
United  States  Code,  or  any  novel  variety  of 
plant  which  is  or  may  be  protected  under  the 
Plant  Variety  Protection  Act  (7  U.S.C.  2321. 
et  seq.). 

(4)  Made  when  used  in  relation  to  any 
invention  means  the  conception  or  first 
actual  reduction  to  practice  of  such 
invention. 

(5)  Patent  Counsel  means  DOE  Patent 
Counsel  assisting  the  contracting  activity. 

(6)  Practical  application  means  to 
manufacture,  in  the  case  of  a  composition  or 
product;  to  practice,  in  the  case  of  a  process 
or  method;  or  to  operate,  in  the  case  of  a 
machine  or  system;  and,  in  each  case,  under 
such  conditions  as  to  establish  that  the 
invention  is  being  utilized  and  that  its 
benefits  are,  to  the  extent  permitted  by  law 
or  Government  regulations,  available  to  the 
public  on  reasonable  terms. 

(7)  Subject  Invention  means  any  invention 
of  the  contractor  conceived  or  first  actually 
reduced  to  practice  in  the  course  of  or  under 
this  contract,  provided  that  in  the  case  of  a 
variety  of  plant,  the  date  of  determination  (as 
defined  in  section  41(d)  of  the  Plant  Variety 
Protection  Act,  7  U.S.C.  2401(d))  shall  also" 
occur  during  the  period  of  contract 
performance. 

(b)  Allocation  of  Principal  Rights.  (1) 
Assignment  to  the  Government.  Except  to  the 
extent  that  rights  are  retained  by  the 
Contractor  by  a  determination  of  greater 
rights  in  accordance  with  subparagraph  (b)(2) 
of  this  clause  or  by  a  request  for  foreign 
patent  rights  in  accordance  with 
subparagraph  (d)(2)  of  this  clause,  the 
Contractor  agrees  to  assign  to  the 
Government  the  entire  right,  title,  and 
interest  throughout  the  world  in  and  to  eath 
subject  invention. 

(2)  Greater  rights  determinations.  The 
Contractor,  or  an  Contractor  employee- 
inventor  after  consultation  with  the 
Contractor  and  with  the  written  authorization 
of  the  Contractor  in  accordance  with  DOE 
patent  waiver  regulations,  may  request 
greater  rights,  including  title,  in  an  identified 
subject  invention  than  the  nonexclusive 
license  and  the  foreign  patent  rights  provided 
for  in  paragraph  (d)  of  this  clause,  in 
accordance  with  the  DOE  patent  waiver 
regulations.  Such  a  request  shall  be 
submitted  in  writing  to  Patent  Counsel  with 
a  copy  to  the  Contracting  Officer  at  the  time 
the  subject  invention  is  first  disclosed  to  DOE 
in  accordance  with  subparagraph  (c)(2)  of 
this  clause,  or  not  later  than  eight  (8)  months 
after  such  disclosure,  unless  a  longer  period 
is  authorized  in  writing  by  the  Contracting 
Officer  for  good  cause  shown  in  writing  by 
the  Contractor.  DOE  may  grant  or  refuse  to 
grant  such  a  request  by  the  Contractor  or 


Contractor  employee-inventor  Unless 
otherwise  provided  in  the  greater  rights 
determination,  any  rights  in  a  subject 
invention  obtained  by  the  Contractor 
pursuant  to  a  determination  of  greater  rights 
are  subject  to  a  nonexclusive, 
nontransferable.  irrevoc:able.  paid-up  license 
to  the  Government  to  prac  tice  or  have 
practic;ed  the  subject  invention  throughout 
the  world  by  or  on  behalf  of  the  Government 
of  the  United  States  (including  any 
Government  agencv).  and  to  anv  reservations 
and  conditions  deemed  appruprinte  by  the 
Secretary  of  Energy  or  designee. 

(c)  Subject  Invention  Disclosures.  (1) 
Contractor  procedures  tor  reporting  subject 
inventions  to  Contractor  personnel.  Subject 
inventions  shall  be  reported  to  Contractor 
personnel  responsible  for  patent  matters 
within  six  (6)  months  of  conception  and/or 
first  actual  reduction  to  practice,  whichever 
occurs  first  in  the  performance  of  work  under 
this  contract.  Accordingly,  the  Contractor 
shall  establish  and  maintain  effective 
proc:edures  for  ensuring  such  prompt 
identification  and  timely  disc:losure  of 
subject  inventions  to  Contractor  personnel 
responsible  for  patent  matters,  and  the 
procedures  shall  include  the  maintenance  of 
laboratory  notebooks,  or  equivalent  records, 
and  other  records  that  are  reasonably 
necessary  to  doc:ument  the  conception  and/ 
or  the  first  actual  reduction  to  practice  of 
subject  inventions,  and  the  maintenance  of 
records  demonstrating  complianc:e  with  sue  h 
procedures.  The  Contractor  shall  submit  a 
w'ritten  description  of  such  procedures  to  the 
Contracting  Officer,  upon  request,  for 
evaluation  of  the  effectiveness  of  such 
procedures  by  the  Contracting  Officer. 

(2)  Subject  invention  disclosure.  The 
Contractor  shall  disclose  each  subject 
invention  to  Patent  Counsel  with  a  c;opy  to 
the  Contracting  Officer  within  two  (2) 
months  after  the  subject  invention  is  reported 
to  Contractor  personnel  responsible  for 
patent  matters,  in  accordance  with 
subparagraph  (c)(1)  of  this  clause,  or,  if 
earlier,  within  six  (6)  months  after  the 
Contractor  has  knowledge  of  the  subject 
invention,  but  in  any  event  before  any  on 
sale,  public:  use,  or  publication  of  the  subject 
invention.  The  disclosure  to  DOE  shall  be  in 
the  form  of  a  written  report  and  shall 
include: 

(i)  the  contract  number  under  whic:h  the 
subject  invention  was  made; 

(ii)  the  inventor(s)  of  the  subject  invention: 

(iii)  a  description  of  the  subject  invention 
in  sufficient  technical  detail  to  convey  a  cliMr 
understanding  of  the  nature,  purpose  and 
operation  of  the  subject  invention,  and  of  the 
physic;al.  chemical,  biological  or  electrical 
characteristics  of  the  subject  invention,  to  the 
extent  known  b\  the  Contractor  at  the  time 
of  the  disclosure; 

(iv)  the  date  and  identification  of  an\- 
publication,  on  sale  or  public  use  of  the 
invention: 

(v)  the  date  and  identification  of  any 
submissions  for  publication  of  any 
manuscripts  describing  the  invention,  and  a 
statement  of  whether  the  manuscript  is 
accepted  for  publication,  to  the  extent  known 
by  the  Contractor  at  the  time  of  the 
disclosure; 
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(vi)  a  statement  indicating  whether  the 
suhject  invention  concerns  exceptional 
circumstances  pursuant  to  35  U.S.C.  202{ii), 
related  to  national  security,  or  subject  to  a 
treaty  or  an  international  agreement,  to  the 
extent  known  or  believed  by  Contractor  at  the 
time  of  the  disclosure; 

(vii)  all  sources  of  funding  by  Budget  and 
Resources  (B&R)  code;  and 

(viii)  the  identification  of  anv  agreemtyil 
relating  to  thf  subjei  t  invention,  including 
Cooperative  Research  and  Development 
.•\greements  and  Work-for-Others  agreements. 
Unless  the  Ccntractor  <  ontends  otherwise  in 
writing  at  the  lime  the  invention  is  disclosed. 
inventions  disclosed  to  DOE  under  this 
paragraph  are  deemed  made  in  the  manner 
specified  in  Sections  (a)(1)  and  (a)(2)  of  42 
U..S.C.  5908. 

(3)  Publication  after  disclosure.  After 
disclosure  of  the  subject  invention  to  the 
DOE.  the  Contractor  shall  promptly  notify 
Patent  Counsel  of  the  acceptance  for 
publication  of  any  manu.script  describing  the 
subject  invention  or  of  any  expected  or  on 
sale  or  public  use  of  the  subject  invention, 
known  bv  the  Contractor. 

(4)  Contractor  employee  agreements.  The 
Contractor  agrees  to  require,  by  written 
agreement,  its  employees,  other  than  clerical 
and  nontechnical  employees,  to  disclose 
promptly  in  writing  to  Contractor  personnel 
identified  as  responsible  for  the 
administration  of  patent  matters  and  in  a 
format  suggested  by  the  Contractor,  each 
subiect  invention  made  under  this  contract, 
and  to  execute  ail  papers  neces.sary  to  file 
patent  applications  claiming  subject 
inventions  or  to  establish  the  Government's 
rights  in  the  subject  inventions.  This 
disclosure  format  shall  at  a  minimum  include 
the  information  required  by  subparagraph 
(c)(2)  of  this  clause.  The  Contractor  shall 
instruct  such  employees,  through  employee 
agreements  or  other  suitable  educational 
programs,  on  the  importance  of  reporting 
inventions  in  sufficient  time  to  permit  the 
filing  of  patent  applications  prior  to  U.S.  or 
foreign  statutory  bars 

(5)  Contractor  procedures  for  reporting 
subiect  inventions  to  DOE.  The  Contractor 
agrees  to  establish  and  maintnin  effective 
procedures  for  ensuring  the  prompt 
identification  and  timely  disclosure  of 
subject  inventions  to  DOE.  The  Contractor 
shall  submit  a  written  description  of  such 
procedures  to  the  Contracting  Officer,  upon 
request,  for  evaluation  of  the  effectiveness  of 
such  procedures  by  the  Contracting  Officer. 

(6)  Duplication  and  disclosure  of 
documents.  The  Government  may  duplicate 
and  disclose  subject  invention  disclosures 
and  all  other  reports  and  papers  furnished  or 
required  to  be  furnished  pursuant  to  this 
clause;  provided,  however,  that  any  such 
duplication  or  disclosure  bv  the  Government 
is  subject  to  3.5  U.S.C.  205  and  37  CFR 
4011 3. 

(d)  Minimum  Rights  of  the  Contractor  (1) 
Contractor  License,  (i)  Request  for  a 
Contractor  license  Except  for  subject 
inventions  that  the  Contractor  fails  to 
disclose  within  the  time  periods  specified  at 
subparagraph  (c)(2)  of  this  clause,  the 
Contractor  may  request  a  revocable, 
nonexclusive,  royalty-free  license  m  each 


patent  application  filed  in  any  country 
claiming  a  subjei  t  invention  and  any 
resulting  patent  in  which  the  Government 
obtains  title,  and  DOE  may  grant  or  refiise  to 
grant  such  a  request  bv  the  Contrac:tor  If  DOE 
grants  the  Contrai  tor's  request  for  a  license, 
the  Contractor's  license  extends  to  its 
domestic  subsidiaries  and  affiliates,  if  any, 
within  the  corporate  structure  of  which  the 
Contractor  is  a  party  and  includes  the  right 
to  gran!  sublicenses  of  the  same  scope  to  the 
extent  the  Contractor  was  legally  obligated  to 
do  so  at  the  time  the  contract  was  awarded. 

(ii)  Transfer  of  a  Contractor  license  DOE 
shall  approve  any  transfer  of  the  Contractor's 
license  in  a  subject  invention,  and  DOE  may 
determine  the  Contractor's  license  is  non- 
transferrable,  on  a  case-by-case  basis. 

(iii)  Revocation  or  modification  of  a 
Contractor  license.  DOE  may  revoke  or 
modify  the  Contractor's  domestic  license  to 
the  extent  neces.sary  to  achieve  expeditious 
practical  application  of  the  subject  invention 
pursuant  in  ,iii  applu  ation  for  an  exclusive 
license  submitted  in  ac  i ordance  with 
applicable  (irovisions  in  .i7  CFR  Part  404  and 
DOE  licensing  regulations.  DOE  may  not 
revoke  the  Contractor's  domestic  license  in 
that  field  of  use  or  the  geographic;al  areas  in 
which  the  Contractor,  its  licensee,  or  its 
domestic:  subsidiaries  or  affiliates  achieved 
practical  applications  and  continues  to  make 
the  benefits  of  the  invention  rea.sonably 
accessible  to  the  public  DOE  may  revoke  or 
modify  the  Contractor's  license  in  any  foreign 
country  to  the  extent  the  Contractor,  its 
licensees,  or  its  domestic  subsidiaries  or 
affiliates  failed  to  achieve  practical 
application  in  that  foreign  country. 

(iv)  \otice  of  revocation  or  modification  of 
a  Contractor  license.  Before  revo(;ation  or 
modification  of  the  license.  DOE  shall 
furnish  the  (Contractor  a  written  notice  of  its 
intention  to  revoke  or  modify  the  license,  and 
the  Contractor  shall  be  allowed  thirty  (30) 
days  from  the  date  of  the  notice  (or  such 
other  time  as  may  be  authorized  by  DOE  for 
good  cause  shown  bv  the  Contractor)  to  show 
cause  why  the  license  should  not  be  revoked 
or  modified.  The  Contractor  has  the  right  to 
appeal  any  decision  concerning  the 
revocation  or  modification  of  its  license,  in 
accordance  with  applicable  regulations  in  37 
CFR  Part  404  and  DOE  licensing  regulations. 

(2)  Contractor's  right  to  request  foreign 
patent  rights.  If  the  Government  has  title  to 
a  subject  invention  and  the  Government 
decides  against  sei  uring  patent  rights  in  a 
foreign  country  for  the  subject  invention,  the 
Contractor  inav  request  such  foreign  patent 
rights  from  DOE.  and  DOE  may  grant  the 
Contractor's  request,  subject  to  a 
nonexclusive,  nontransferable,  irrevocable, 
paid-up  license  to  the  Government  to 
pra<;tice  or  have  practiced  the  subject 
invention  in  the  foreign  country,  and  any 
reservations  and  conditions  deemed 
appropriate  by  the  Secretary  of  Energy  or 
designee.  Suih  a  request  shall  be  submitted 
in  writing  to  the  Patent  Counsel  as  part  of  the 
disclosure  required  by  subparagraph  (c)(2)  of 
this  clause,  with  a  copy  to  the  DOE 
Contrac:ting  Officer,  unless  a  longer  period  is 
authorised  in  writing  by  the  Contracting 
Officer  for  good  cause  shown  in  writing  by 
the  Contractor.  DOE  may  grant  or  refuse  to 


grant  such  a  request,  and  may  consider 
whether  granting  the  Contractor's  request 
best  serves  the  interests  of  the  United  States. 

(e)  Examination  of  Records  Relating  to 
Inventions.  (1)  Contractor  compliance.  Until 
the  expiration  of  three  (3)  years  after  final 
payment  under  this  contract,  the  Contracting 
Offic :er  or  any  authorized  representative  may 
examine  any  books  (including  laboratory 
notebooks),  records,  and  documents  and 
other  supporting  data  of  the  Contractor, 
which  the  Contracting  Officer  or  authorized 
representative  deems  reasonably  pertinent  to 
the  discovery  or  identification  of  subject 
inventions,  or  to  determine  Contractor  (and 
inventor)  compliance  with  the  requirements 
of  this  clause,  including  proper  identification 
and  disclosure  of  subject  inventions,  and 
establishment  and  maintenance  of  invention 
disclosure  procedures. 

(2)  Unreported  inventions.  If  the 
Contracting  Officer  is  aware  of  an  invention 
that  is  not  disclosed  by  the  Contractor  to 
DOE,  and  the  Contracting  Officer  believes  tlie 
unreported  invention  may  be  a  subject 
invention,  DOE  may  require  the  Contractor  to 
submit  to  DOE  a  disclosure  of  the  invention 
for  a  determination  of  ownership  rights. 

(3)  Confidentiality.  Any  examination  of 
records  under  this  paragra|)h  is  subject  to 
appropriate  conditions  to  protect  the 
confidentiality  of  the  information  involved. 

(f)  Subcontracts.  (1)  Subcontractor  subject 
inventions.  The  Contractor  shall  not  obtain 
rights  in  the  subcontractor's  subject 
inventions  as  part  of  the  consideration  for 
awarding  a  subcontract. 

(2)  Inclusion  of  ptttent  rights  clause — non- 
profit organization  or  small  business  firm 
subcontractors.  L'nless  (jtherwise  authorized 
or  directed  by  the  Contracting  Officer,  the 
Contractor  shall  include  the  patent  rights 
clause  at  48  CFR  952.227-11,  suitably 
modified  to  identify  the  parties  in  all 
subcontracts,  at  any  tier,  for  experimental, 
developmental,  demonstration  or  research 
work  to  be  performed  bv  a  small  business 
firm  or  domestic  nonprofit  organization, 
except  subcontracts  which  are  subject  to 
exceptional  circumstances  in  accordance 
with  35  U.S.C.  202(a)(ii). 

(3)  Inclusion  of  patent  rights  clause — 
subcontractors  other  than  non-profit 
organizations  and  small  business  firms. 
Except  for  the  subcontracts  described  in 
subparagraph  (f)(2)  of  this  clause,  the 
Contractor  shall  include  the  patent  rights 
clause  at  48  CFR  952.227-13.  suitably 
modified  to  identify  the  parties,  in  any 
contract  for  experimental,  developmental, 
demonstration  or  research  work. 

(4)  DOE  and  subcontractor  contract.  With 
respect  to  subcontracts  at  any  tier,  DOE,  the 
subcontractor,  and  the  Contractor  agree  that 
the  mutual  obligations  of  the  parties  created 
by  this  clause  constitute  a  contract  between 
the  subcontractor  and  DOE  with  respect  to 
those  matters  covered  by  this  clause. 

(5)  Subcontractor  refusal  to  accept  terms  of 
patent  rights  clause.  If  a  prospective 
subcontractor  refuses  to  accept  the  terms  of 

a  patent  rights  clause,  the  Contractor  shall 
promptly  submit  a  written  notice  to  the 
Contracting  Officer  stating  the 
subcontractor's  reasons  for  such  a  refusal, 
including  any  relevant  information  for 
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expediting  disposition  of  the  matter,  and  the 
Contractor  shall  not  proceed  with  the 
subcontract  without  the  written  authorization 
of  the  Contracting  Officer. 

(6)  Notification  of  award  of  subcontract. 
Upon  the  award  of  any  subcontract  at  any  tier 
containing  a  patent  rights  clause,  the 
Contractor  shall  promptly  notify  the 
Contracting  Officer  in  writing  and  identify 
the  subcontractor,  the  applicable  patent 
rights  t;lause.  the  work  to  be  performed  under 
the  subcontract,  and  the  dates  of  award  and 
estimated  completion.  Upon  request  of  the 
(Contracting  Officer,  the  Contractor  shall 
furnish  a  copy  of  a  subcontract. 

(7)  Identification  of  subcontractor  subject 
inventions.  If  the  Contrac:tor  in  the 
performance  of  this  contract  becomes  aware 
of  a  subject  invention  made  under  a 
subcontract,  the  Contractor  shall  promptly 
notify  Patent  Counsel  and  identify  the  subject 
invention,  with  a  copy  of  the  notification  aijd 
identification  to  the  Contracting  Officer. 

(g)  Atomic  Energy.  (1)  Pecuniary  awards. 
No  claim  for  pecuniary  award  of 
compensation  under  the  provisions  of  the 
.\tomic  Energy  Act  of  1954,  as  amended,  may 
be  asserted  with  respect  to  any  invention  or 
discovery  made  or  conceived  in  the  course  of 
or  under  this  contract. 

(2)  Patent  Agreements.  Except  as  otherwise 
authorized  in  writing  by  the  Contracting 
Officer,  the  Contractor  shall  obtain  patent 
agreements  to  effectuate  the  provisions  of 
subparagraph  (g)(1)  of  this  clause  from  all 
persons  who  perform  any  part  of  the  work 
under  this  contract,  exc;ept  nontechnical 
personnel,  such  as  clerical  employees  and 
manual  laborers. 

(h)  Publication.  The  Contractor  shall 
rec.Hive  approval  from  Patent  Counsel  prior  to 
releasing  or  publishing  information  regarding 
scientific  or  technical  developments 
conceived  or  first  actually  reduced  to 
practice  in  the  course  of  or  under  this 
c  onlract,  to  ensure  such  release  or 
publication  does  not  adversely  affect  the 
patent  interests  of  DOE  or  the  Contractor. 

(i)  Communications.  The  Contractor  shall 
direct  any  notification,  disclosure,  or  request 
provided  for  in  this  clause  to  the  Patent 
Counsel  assisting  the  DOE  contracting 
activity,  with  a  copy  of  the  communication 
to  the  Contracting  Officer. 

(j)  Reports.  (1)  Interim  reports.  Upon  DOE's 
request,  the  Contractor  shall  submit  to  DOE. 
no  more  frequently  than  annually,  a  list  of 
subject  inventions  disclosed  to  DOE  during  a 
specified  period,  or  a  statement  that  no 
subject  inventions  were  made  during  the 
specified  period:  and/or  a  list  of  subcontracts 
containing  a  patent  clause  and  awarded  by 
the  Contractor  during  a  specified  period,  or 
a  statement  that  no  such  subcontracts  were 
awarded  during  the  spec:ified  period.  The 
interim  report  shall  state  whether  the 
Contractor's  invention  disclosures  were 
submitted  to  DOE  in  accordance  with  the 
requirements  of  subparagraphs  (c)(1)  and 
(c)(5)  of  this  clause. 

(2)  Final  reports.  Upon  DOE's  request,  the 
(Contractor  shall  submit  to  DOE,  prior  to 
closeout  of  the  contract  or  within  three  (3) 


months  of  the  date  of  completion  of  the 
contracted  work,  a  list  of  all  subject 
inventions  disclosed  during  the  performance 
period  of  the  contract,  or  a  statement  that  no 
subject  inventions  were  made  during  the 
contract  performanc:e  jieriod;  and/or  a  list  of 
all  subc:ontrac;ls  containing  a  patent  clause 
and  awarded  by  the  Contractor  during  the 
contract  performance  period,  or  a  statement 
that  no  such  subcontracts  were  awarded 
during  the  contract  performance  period. 

(k)  Facilities  License.  In  addition  to  the 
rights  of  the  parties  with  respect  to 
inventions  or  discoveries  conceived  or  first 
actually  reduced  to  practice  in  the  course  of 
or  under  this  contract,  the  Contracior  agrees 
to  and  does  hereby  grant  to  the  Government 
an  irrevocable,  nonexc:lusive,  paid-up  license- 
in  and  to  any  inventions  or  discoveries 
regardless  of  when  conceived  or  actually 
reduced  to  practice  or  acquired  by  the 
contractor  at  any  time  through  completion  of 
this  contract  and  which  are  incorporated  or 
embodied  in  the  construction  of  the  fac;ility 
or  which  are  utilized  in  the  operation  of  the 
facility  or  which  cover  articles,  materials,  or 
products  manufactured  at  the  facility  (1)  to 
practice  or  have  practic:ed  by  or  for  the 
Government  at  the  fac;ility.  and  (2)  to  transfer 
such  license  with  the  transfer  of  that  facility. 
Notwithstanding  the  acceptance  or  exercise 
by  the  Government  of  these  rights,  the 
Government  may  contest  at  any  time  the 
enforceability,  validity  or  scope  of.  or  title  to. 
anv  rights  or  patents  herein  licensed. 

(1)  Classified  Inventions.  (1)  Approval  for 
filing  a  foreign  patent  application.  The 
Contractor  shall  not  file  or  cause  to  be  filed 
an  application  or  registration  for  a  patent 
disclosing  a  subjec:t  invention  related  to 
classified  subiec:t  matter  in  any  c:ountry  other 
than  the  United  States  without  first  obtaining 
the  written  approval  of  the  Contracting 
Officer. 

(2)  Transmission  of  classified  subject 
matter.  If  in  accordance  with  this  c;lause  the 
Contractor  files  a  patent  application  in  the 
United  States  disclosing  a  subject  invention 
that  is  classified  for  reasons  of  sec:urit\.  the; 
Contractor  shall  observe  all  applicable 
security  regulations  covering  the 
transmission  of  classified  subject  matter.  If 
the  Contractor  transmits  a  patent  application 
disclosing  a  classified  subject  invention  to 
the  L'nited  States  Patent  and  Trademark 
Office  (USPTO).  the  Contractor  shall  submit 

a  separate  letter  to  the  USPTO  identifying  the 
contract  or  contracts  by  agency  and 
agreement  number  that  require  security 
classification  markings  to  be  placed  on  the 
patent  application. 

(3)  Inclusion  of  clause  in  subcontracts.  Thn 
Contractor  agrees  to  include  the  substance  of 
this  clause  in  subcontracts  at  any  tier  that 
cover  or  are  likely  to  cover  subjec  t  matter 
classified  for  reasons  of  security. 

(m)  Patent  Functions.  Upon  the  written 
request  of  the  Contracting  Officer  or  Patent 
Counsel,  the  Contractor  agrees  to  make 
reasonable  efforts  to  support  DOE  in 
accomplishing  patent-related  functions  for 
work  arising  out  of  the  contract,  including. 
but  not  limited  to,  the  prosecution  of  patent 


applications,  and  the  determination  of 
questions  of  novelty,  patimtabililv .  and 
in\entorship, 

(n)  Annual  Appraisal  by  Patent  Counsel. 
Patent  Counsel  may  conduct  an  annual 
appraisal  to  evaluate  the  (^ontrac:tor's 
effectiveness  in  identifying  rind  prolei:ting 
subject  inventions  in  accordance  with  DO)-, 
policy. 

(End  of  Clause) 

970.5227-1 2    Patent  rights — management 
and  operating  contracts,  for-profit 
contractor,  advance  class  waiver. 

Insert  the  following  clause  in 
solicitations  anci  contracts  in 
accordance  with  970.2703-1  (b)(3): 

Patent  Rights — .Man.igcment  and  Operating 
(Contracts.  For-Profit  Contractor.  Acivance 
Class  Waiver  (DEC  2000) 

(a)  Definitions.  (1)  DOE  licensing 
regulations  means  the  Department  of  Energy 
patent  lie  ensing  regulations  at  10  CFR  Part 
781. 

(2)  DOE  patent  waiver  regulations  means 
the  Department  of  Energy  jiatent  waiver 
regulations  at  10  CFR  Part  784. 

(3)  Exceptional  Circumstance  Subject 
Invention  means  an>  subject  invention  in  a 
tei:hnic:al  field  or  related  to  a  tiisk  determined 
by  the  Department  of  Encrgx  to  be  subject  to 
an  exceptional  c:irc:umstanc;e  under  35  LI.S.C. 
202|a)(ii).  and  in  accordanc:e  with  37  CFR 
401.3(e). 

(4)  Invention  means  an\'  invention  ar 
disc:oyery  which  is  or  may  he  patc!ntable  or 
otherwise  protec:table  under  title  35  of  the 
United  States  Code,  or  any  novel  variety  of 
plant  which  is  or  may  be  protected  under  the 
Plant  \^ariet\  Protec;tion  Act  (7  IIS.C.  2321. 
et  seq.). 

(5)  Made  when  used  in  relation  to  any 
invention  means  the  conc;eption  or  first 
actual  reduction  to  practice  of  such 
invention. 

(b)  Patent  Counsel  nie.ins  DOE  Patent 
Counsel  assisting  the  contracting  activity. 

(7)  Practical  application  means  to 
manufacturi;.  in  the  c.ase  of  a  composition  or 
product;  to  practice!,  in  the  case  of  a  process 
or  melliod;  or  to  operate,  in  the  c:ase  of  a 
machine  or  system;  and.  in  each  case,  under 
such  conditions  as  to  establish  that  the 
invention  is  being  utilized  iind  that  its 
benefits  are.  to  the  extent  permitted  by  law 
or  (iovernment  regulations.  a\  ailable  to  the 
public  on  reasonable  terms. 

(8)  Subject  Invention  means  any  invention 
of  the  c:ontractor  conceiv  ed  or  first  ac:tually 
reduc:eri  to  practice  in  the  course  of  or  under 
this  contract,  provided  that  in  the  case  of  a 
variety  of  plant,  the  date  of  determination  (as 
defined  in  section  41(d)  of  the  Plant  \'ariety 
Prolf-ction  Act.  7  U.S.C.  2401(d))  shall  also 
occur  during  the  period  of  contract 
pertormanc  e. 

(b)  Allocation  of  Principal  Rights.  (1) 
Assignment  to  the  Cnvernment  Exc;ppt  to  the 
extent  thai  rights  are  retained  bv 
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the  Contrac  tor  bv  the  granting  of  an  aclvanc  e 
class  wai\er  pursuant  to  subparagraph  (bl(^) 
of  this  clause  nr  a  (.ietermination  of  greater 
rights  pursuant  to  subparagraph  (b)(7)  of  this 
clause,  the  Contractor  agrees  to  assign  to  the 
Government  the  entire  right,  ti'ie,  and 
interest  throughout  the  world  in  and  to  each 
subject  invention. 

(2)  Advance  class  waiver  of  Government 
rights  to  the  Contractor.  DOE  may  grant  to 
the  Contractor  an  advance  class  waiver  of 
Government  rights  in  any  or  all  subject 
inventions,  at  the  time  of  execution  of  the 
contract,  such  that  the  Contractor  may  elect 
to  retain  the  entire  right,  title  and  interest 
throughout  the  world  to  such  waived  subject 
inventions,  in  accordance  with  the  terms  and 
conditions  of  the  advance  class  waiver. 
Unless  otherwise  provided  by  the  terms  of 
the  advance  class  waiver,  anv  rights  in  a 
subject  invention  retained  bv  the  Contractor 
under  an  advance  class  waiver  are  subjei  t  to 
35  U.S.C.  203  and  the  provisions  of  this 
clause,  including  the  Government  license 
provided  for  in  subparagraph  (b)(3)  of  this 
clause,  and  any  resei-vations  and  conditions 
deemed  appropriate  by  the  Secretary  of 
Energv  or  .iesignee. 

(3)  Government  license.  With  respect  to 
any  subject  invention  to  which  the 
Contractor  retains  title,  either  under  an 
advance  class  waiver  pursuant  to 
subparagraph  (b)(2j  or  a  determination  of 
greater  rights  pursuant  to  subparagraph  (b)(7) 
of  this  clause,  the  Government  has  a 
nonexclusive,  nontransferable,  irrevocable, 
paid-up  license  to  practice  or  have  pra(  ticed 
for  or  on  behalf  of  the  United  States  the 
subject  invention  throughout  the  world. 

(4)  Foreign  patent  rights.  If  the  Government 
has  title  to  a  subject  invention  and  the 
Government  decides  against  securing  patent 
rights  in  a  foreign  country  for  the  subject 
invention,  the  Contractor  may  request  such 
foreign  patent  rights  from  DOE.  and  [XDE  may 
grant  the  Contractors  request,  subject  to  35 
U.S.C.  203  and  the  provisions  of  this  clause, 
including  the  Government  license  provided 
for  in  subparagraph  (b)(3)  of  this  clause,  and 
any  reservations  and  conditions  deemed 
appropriate  by  the  Secretary  of  Energy  or 
designee. 

(5)  Exceptional  circumstance  subject 
inventions.  Except  to  the  extent  that  rights 
are  retained  by  the  Contractor  by  a 
determination  of  greater  rights  in  accordance 
with  subparagraph  fb)(7)  of  this  clause,  the 
Contractor  does  not  have  the  right  to  retain 
title  to  any  exceptional  circumstance  subject 
inventions  and  agrees  to  assign  to  the 
Government  the  entire  right,  title,  and 


interest,  throughout  the  world,  m  and  to  any 
exi  epiional  cin  unistanc.e  subject  inventions. 

(i)  linentions  within  or  rnlating  to  thi' 
following  fields  of  technology  are  exceptional 
circumstance  subject  inventions: 

[A]  uranium  enrichment  technology; 

(B)  storage  ami  disposal  of  civilian  high- 
level  nuclear  waste  and  spent  fuel 
technologv.  and 

(t;)  national  securilv  lei.hnologies  cilassified 
or  sensitive  under  Section  148  of  the  Atomii 
Energy  Act  (42  U.S.C.  2168). 

(ii)  Inventions  niatle  under  anv  agreement, 
contract  or  .-iubiontrrKt  rclatud  to  the 
following  initiatives  or  (jrogr^ims  are 
excejilional  tin  unistance  subject  inventions: 

(A)  DOE  Steel  Iniliative  and  Metals 
Initiative; 

(B)  U.S.  Advanced  Balterv  Cionsortiuni;  and 
((")  am  funding  agreement  which  i";  funded 

in  part  bv  the  Electric  Power  Resean  h 
Institute  (EPKI)  i  n  the  Gas  Research  Institute 
(GRI). 

(iii)  DOE  reserves  the  right  to  unilaterally 
amend  this  contract  to  modify ,  by  deletion  or 
insertion,  technical  fields,  programs, 
initiatives,  and/or  other  classifications  for  the 
purpose  of  defining  DOE  exceptional 
circumstance  sub)ei  t  inventions. 

(6)  Treaties  and  international  agreement'^. 
.Any  rights  acquired  by  the  Contractor  in 
subject  inventions  are  subject  to  anv 
disposition  of  right,  title,  or  interest  in  nr  to 
subjec  I  inventions  provided  for  in  treaties  or 
international  agreements  identified  at 
Appendix  [Insert  Hi-fervncfl.  to  this  contrai  t, 
DOE  reserves  the  n^ht  to  unilaterally  amend 
this  contract  to  identif%-  specific  treaties  or 
international  agreements  entered  into  or  to  be 
entered  into  bv  the  (Government  after  the 
effective  date  of  this  contrai  t  and  to 
effectuate  those  license  or  other  rights  which 
are  necessarv  for  the  Government  to  meet  ;ts 
obligations  to  foreign  governments,  their 
nationals  and  international  organizations 
under  such  treaties  or  inleinational 
agreements  with  respect  to  subject  inventions 
made  after  the  date  of  the  amendment. 

(7)  Contractor  request  for  griater  rights. 
The  Contractor  mav  request  greater  rights  in 
an  identified  subiett  invention,  including  an 
exceptional  circumstance  subject  invention. 
to  which  the  Contractor  does  not  have  the 
right  to  elect  to  retain  title,  in  aecnrdanc  e 
with  the  DOE  patent  waiver  regulations.  b\ 
submitting  sue  h  a  recjuest  in  writing  to  Patent 
Counsel  with  a  copv  to  the  Contracting 
Officer  at  the  time  the  subjec  t  invention  is 
first  disclosed  to  DOE  pursuant  to 
subparagraph  (c)(1)  of  this  (  lause.  or  not  later 
than  eight  (a)  incjnths  after  such  disclosure. 


unless  a  longer  period  is  authorized  in 
writing  by  the  Contracting  Officer  for  good 
cause  shown  in  writing  bv  the  Contrai;tor. 
DOE  mav  grant  or  refuse  to  grant  such  a 
request  by  the  Contractor.  Unless  otherwise 
pro\ided  in  the  greater  rights  determination, 
ans  rights  in  a  subject  invention  obtained  bv 
the  Contractor  under  a  determination  of 
greater  rights  is  subject  to  35  U.S.C.  203  and 
the  provisions  of  this  clause,  including  the 
Government  license  provided  for  in 
subparagraph  (b)(3)  of  this  c:lause,  and  to  any 
reservations  and  conditions  deemed 
appropriate  by  the  Secretary  of  Energy  or 
designee. 

(8)  Contractor  employee-inventor  rights.  If 
the  Contractor  does  not  elect  to  retain  title  to 
a  subject  invention  or  does  not  request 
greater  rights  in  a  subject  invention, 
including  an  exceptional  circumstance 
subject  invention,  to  which  the  Contractor 
does  not  have  the  right  to  elect  to  retain  title, 
a  Contractor  emplovee-inventor.  after 
consultation  with  the  Contractor  and  with 
written  authorization  from  the  Contractor  in 
accordance  with  lU  CFR  784.9(b)(4),  may 
request  greater  rights,  including  title,  in  the 
subject  invention  or  the  exceptional 
circumstance  invention  from  DOE.  and  DOE 
mav  grant  or  refuse  to  grant  such  a  request 
bv  the  Contractor  employee-inventor. 

(9)  Government  assignment  of  rights  in 
Government  employees'  subject  inventions.  If 
a  DOE  employee  is  a  joint  inventor  of  a 
subject  invention  to  which  the  Contractor  has 
rights.  DOE  may  assign  or  refuse  to  assign 
any  rights  in  the  subject  invention  acquired 
bv  the  Government  from  the  DOE  employee 
to  the  Contractor,  consistent  with  48  CFR 
27.304-l(d).  Unless  otherv\'ise  provided  in 
the  assignment,  the  rights  assigned  to  the 
Contractor  are  subject  to  the  Government 
license  provided  for  in  subparagraph  (b)(3)  of 
this  (. lau.se.  and  to  any  provision  of  this 
clause  applicable  to  subject  inventions  in 
whic:h  rights  are  retained  by  the  Contractor, 
and  to  any  reservations  and  conditions 
deemed  appropriate  by  the  Secretary  of 
Energy  or  designee.  The  Contrac:tor  shall 
share  royalties  collected  for  the  manufacture, 
use  or  sale  of  the  subject  inventicm  with  the 
DOE  employee,  as  DOE  deems  appropriate. 

(c)  Subject  Invention  Disclosure.  Election 
of  Title,  and  Filing  of  Patent  Application  by 
Contractor.  (1)  Subject  invention  disclosure. 
The  C^ontractor  shall  disc:lose  each  subject 
invention  to  Patent  Counsel  with  a  copy  to 
the  Contracting  Officer  within  two  (2) 
months  after  an  inventor  discloses  it  in 
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writing  to  Contractor  personnel  responsible 
for  patent  matters  or.  if  earlier,  within  six  (6) 
months  after  the  Contractor  has  knowledge  of 
the  subject  invention,  but  in  any  event  before 
anv  on  sale,  public  use,  or  publication  of  the 
subject  invention.  The  disclosure  to  DOE 
shall  be  in  the  form  of  a  written  report  and 
shall  include: 

(i)  the  contract  number  under  which  the 
subject  invention  was  made; 

(ii)  the  inventor(s)  of  the  subject  invention; 

(iii)  a  description  of  the  subjgct  invention 
in  sufficient  technical  detail  to  convey  a  clear 
understanding  of  the  nature,  purpose  and 
operation  of  the  subject  invention,  and  of  the 
physical,  chemical,  biological  or  electrical 
characteristics  of  the  subject  invention,  to  the 
extent  known  by  the  Contractor  at  the  time 
of  the  disclosure; 

(iv)  the  date  and  identification  of  any 
publication,  on  sale  or  public  use  of  the 
invention; 

(v)  the  date  and  identification  of  any 
submissions  for  publication  of  any 
manuscripts  describing  the  invention,  and  a 
statement  of  whether  the  manuscript  is 
accepted  for  publication,  to  the  extent  known 
by  the  Contractor  at  the  time  of  the 
disclosure; 

(vi)  a  statement  indicating  whether  the 
subject  invention  is  an  exceptional 
circumstance  subject  invention,  related  to 
national  security,  or  subject  to  a  treaty  or  an 
international  agreement,  to  the  extent  known 
or  believed  by  Contractor  at  the  time  of  the 
disclosure; 

(vii)  all  sources  of  funding  by  Budget  and 
Resources  (B&R)  code;  and 

(viii)  the  identification  of  any  agreement 
relating  to  the  subject  invention,  including 
Cooperative  Research  and  Development 
Agreements  and  Work-for-Others  agreements. 

Unless  the  Contractor  contends  otherwise 
in  writing  at  the  time  the  invention  is 
disclosed,  inventions  disclosed  to  DOE  under 
this  paragraph  are  deemed  made  in  the 
manner  specified  in  Sections  (a)(1)  and  (a)(2) 
of  42  U.S.C.  5908. 

(2)  Publication  after  disclosure.  After 
disclosure  of  the  subject  invention  to  the 
DOE.  the  Contractor  shall  promptly  notify 
Patent  Counsel  of  the  acceptance  for 
publication  of  any  manuscript  describing  the 
subject  invention  or  of  any  expected  or  on 
sale  or  public  use  of  the  subject  invention, 
known  by  the  Contractor.  The  Contractor 
shall  obtain  approval  from  Patent  Counsel 
prior  to  any  release  or  publication  of 
information  concerning  an  exceptional 
circumstance  subject  invention  or  any  subject 
invention  related  to  a  treaty  or  international 
agreement. 


(3)  Election  by  the  Contractor  under  an 
advance  class  waiver.  If  the  Contractor  has 
the  right  to  elect  to  retain  title  to  subject 
inventions  under  an  advance  class  waiver 
granted  in  accordance  with  subparagraph 
(b)(2)  of  this  clause,  and  unless  otherwise 
provided  for  by  the  terms  of  the  advance 
class  waiver,  the  Contractor  shall  elect  in 
writing  whether  or  not  to  retain  title  to  any 
subject  invention  by  notifying  DOE  within 
two  (2)  years  of  the  date  of  the  disclosure  of 
the  subject  invention  to  DOE,  in  accordance 
with  subparagraph  (c)(1)  of  this  clause.  The 
notification  shall  identify  the  advance  class 
waiver,  state  the  countries,  including  the 
United  States,  in  which  rights  are  retained, 
and  certify  that  the  subject  invention  is  not 
an  exceptional  circumstance  subject 
invention  or  subject  to  a  treaty  or 
international  agreement.  If  a  publication,  on 
sale  or  public  use  of  the  subject  invention  has 
initiated  the  1-year  statutory  period  under  35 
U.S.C.  102(b),  the  period  for  election  may  be 
shortened  by  DOE  to  a  date  that  is  no  more 
than  sixty  (60)  days  prior  to  the  end  of  the 
1-year  statutory  period. 

(4)  Filing  of  patent  applications  by  the 
Contractor  under  an  advance  class  waiver.  If 
the  Contractor  has  the  right  to  retain  title  to 

a  subject  invention  in  accordance  with  an 
advance  class  waiver  pursuant  to 
subparagraph  (b)(2)  of  this  clause  or  a 
determination  of  greater  rights  pursuant  to 
paragraph  (b)(7)  of  this  clause,  and  unless 
otherwise  provided  for  by  the  terms  of  the 
advance  class  waiver  or  greater  rights 
determination,  the  Contractor  shall  file  an 
initial  patent  application  claiming  the  subject 
invention  to  which  it  retains  title  either 
within  one  (1)  year  after  the  Contractor's 
election  to  retain  or  grant  of  title  to  the 
subject  invention  or  prior  to  the  end  of  any 
1-year  statutory  period  under  35  U.S.C. 
102(b).  whichever  occurs  first.  Any  patent 
applications  filed  by  the  Contractor  in  foreign 
countries  or  international  patent  offices  shall 
be  filed  within  either  ten  (10)  months  of  the 
corresponding  initial  patent  application  or,  if 
such  filing  has  been  prohibited  by  a  Secrecy 
Order,  within  six  (6)  months  from  the  date 
permission  is  granted  by  the  Commissioner 
of  Patents  and  Trademarks  to  file  foreign 
patent  applications. 

(5)  Submission  of  patent  information  and 
documents.  If  the  Contractor  files  a  domestic 
or  foreign  patent  application  claiming  a 
subject  invention,  the  Contractor  shall 
promptly  submit  to  Patent  Counsel  the 
following  information  and  documents: 

(i)  The  filing  date,  serial  number,  title,  and 
a  copy  of  the  patent  application  (including  an 


English-language  version  if  filed  in  a 
language  other  than  English); 

(ii)  .\n  executed  and  approved  instrument 
fully  confirmatory  of  all  Government  rights 
in  the  subject  invention;  and 

(iii)  The  patent  number,  issue  date,  and  a 
copy  of  any  issued  patent  claiming  the 
subject  invention. 

(6)  Contractor's  request  fo/  an  extension  of 
time.  Requests  for  an  extension  of  the  time 

to  disc:lose  a  subject  invention,  to  elect  to 
retain  title  to  a  subjec:f  invention,  or  to  file 
a  patent  application  under  subparagraphs 
(c)(1).  (3).  and  (4)  of  this  clause  may  be 
granted  at  the  discretion  of  Patent  Counsel  or 
DOE. 

(7)  Duplication  and  disclosure  of 
documents.  The  Government  may  duplicate 
and  disclose  subject  invention  disclosures 
and  all  other  reports  and  papers  furnished  or 
required  to  be  furnished  pursuant  to  this 
clause;  provided,  however,  that  any  such 
duplication  or  disclosure  by  the  Government 
is  subject  to  35  U.S.C.  205  and  37  CFR  Part 
40. 

(d)  Conditions  When  the  Government  May 
Obtain  Title  Notwithstanding  an  Advance 
Class  Waiver.  (1)  Return  of  title  to  a  subject 
invention.  If  the  Contractor  requests  that  DOE 
acquire  title  or  rights  from  the  Contractor  in 
a  subject  invention,  including  an  exceptional 
circumstance  subject  invention,  to  whic  h  the 
Contractor  retained  title  or  rights  under 
subparagraph  (b)(2)  or  subparagraph  (b)(7)  of 
this  clause.  DOE  may  acquire  such  title  or 
rights  from  the  Contractor,  or  DOE  may 
decide  against  acquiring  such  title  or  rights 
from  the  Contractor,  at  DOE's  sole  discretion. 

(2)  Failure  to  disclose  or  elect  to  retain 
title.  Title  vests  in  DOE  and  DOE  ma\ 
request,  in  writing,  a  formal  assignment 
title  to  a  subject  invention  from  the 
Contractor,  and  the  Contractor  shall  coi    ey 
title  to  the  subject  invention  to  DOE.  if  the 
Contractor  elects  not  to  retain  title  to  the 
subject  invention  under  an  advance  class 
waiver,  or  the  Contractor  fails  to  disclose  or 
fails  to  elect  to  retain  title  to  the  subject 
invention  within  the  times  specified  in 
subparagraphs  (c)(1)  and  (c)(3)  of  this  clause. 

(3)  Failure  to  file  domestic  or  fonngn 
patent  applications.  In  those  countries  in 
which  the  Contractor  fails  to  file  a  patent 
application  within  the  times  specified  in 
subparagraph  (t  )(4)  of  this  clause,  DOE  may 
request,  in  writing,  title  to  the  subject 
invention  from  the  Contractor,  and  the 
Contractor  shall  convey  title  to  the  subject 
invention  to 
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DOE;  provided,  however,  that  if  the 
C"ontractor  has  filed  a  patent  application  in 
anv  countrv  after  the  times  specified  in 
subparagraph  U  !(•*)  of  this  (  lause,  but  prior 
to  its  receipt  of  DOK's  written  request  for 
title,  the  Contrai  tor  (  ontinues  to  retain  title 
in  that  country. 

(4)  Discontinuation  of  patent  prottrtian  bv 
the  Contractor.  If  the  Contractor  decides  to 
discontinue  the  prosecution  of  a  patent 
application,  the  payment  of  maintenam  e 
fees,  or  the  defense  of  a  subject  invention  in 

a  reexamination  or  opposition  proceeding,  in 
any  country.  DOE  may  request,  in  writing, 
title  to  the  subject  invention  from  the 
Contractor,  and  the  Contractor  shall  convey 
title  to  the  subject  invention  to  DOE. 

(5)  Termination  at  advance  class  waiver 
DOE  may  request,  in  writing,  title  to  an\ 
subiect  inventions  from  the  Contractor,  and 
the  Contractor  shall  convey  title  to  the 
subject  inventions  to  DOE.  if  the  advance 
cla.ss  waiver  granted  under  subparagraph 
(b)(2)  of  this  clause  is  terminated  under 
paragraph  (u)  of  this  clause. 

(e)  Minimum  Rights  of  the  Contractor.  (1) 
Request  for  a  Contractor  license  Except  for 
subject  inventions  that  the  Contractor  fails  to 
disclose  within  the  lime  periods  specified  at 
subparagraph  (c)(1)  of  this  clause,  the 
Contractor  may  request  a  revocable, 
nonexclusive,  royally-free  license  in  each 
patent  application  filed  in  any  t:ountry 
claiming  a  subject  invention  and  any 
resulting  patent  in  which  the  (iovemment 
obtains  title,  and  DOE  may  grant  or  refuse  lo 
grant  such  a  request  by  the  Contractor.  If  DOE 
grants  the  Lonlractor's  request  for  a  license, 
the  Contractors  license  extends  to  its 
domestic  subsidiaries  and  affiliates,  if  any, 
within  the  corporate  structure  of  which  the 
Contractor  is  a  party  and  includes  the  right 
to  grant  sublicenses  of  the  same  scope  to  the 
extent  the  Contractor  was  legally  obligated  to 
do  so  at  the  time  the  contract  was  awarded. 

(2)  Transfer  of  a  Contractor  license.  DOE 
shall  approve  any  transfer  of  the  Contractor's 
license  in  a  subject  invention,  and  DOE  mav 
determine  that  the  Contractors  license  is 
non-transferrable.  on  a  case-bv-case  basis. 

(3)  Revocation  or  modification  of  a 
Contractor  license  DOE  may  revoke  or 
modifv'  the  Contractor's  domestic  license  to 
the  extent  necessary  to  achieve  expeditious 
practical  application  of  the  subject  invention 
pursuant  to  an  application  for  an  exclusive 
license  submitted  in  accordance  with 
applicable  provisions  in  37  CFR  Part  404  and 
DOE  licensing  regulations  DC^E  mav  not 
revoke  the  Contra(  tors  domestic  license  in 
that  field  of  use  or  the  geographical  areas  in 


which  the  Contractor,  its  licensees  or  its 
domestic  subsidiaries  or  affiliates  have 
a(  hieved  practical  applications  and 
contiiuies  to  maki'  the  benefits  of  ihe 
invention  re.iscin<it)K  .k.i  essible  to  the  publi(  , 
DOE  m,iv  rev  like  or  modify  the  (Contractor's 
license  iii  <in\  fnrtMun  i  iiuntrv'  lo  the  extent 
the  Contractor,  its  Ik  ensees.  or  its  domestic 
subsidiaries  or  affiliates  failed  to  achieve 
practical  application  in  that  foreign  country. 

(4)  .\(}ti(  e  ot  revocation  or  modification  of 
a  Contractor  license.  Before  revocation  or 
modification  of  the  lice.ase.  DOE  shall 
furnish  the  Contractor  a  written  nr)tice  of  its 
intention  to  revoke  or  rnodif>'  the  license,  and 
the  Contractor  shall  be  allowed  thirty  (30) 
davs  from  the  date  of  the  notice  (or  suc;h 
other  time  as  mav  be  aulh(Jrl^ed  bv  DOE  for 
good  cause  shown  bv  the  C(jntractor)  to  show 
cause  whv  the  license  should  not  be  revoked 
or  modified.  The  CContrac  tor  has  the  right  to 
appeal  an\  dtu  ision  c<jncerning  Ihe 
revocation  or  modifi(.Htion  of  its  license,  in 
accordaiu  e  with  ■iiiplii.able  regulations  in  37 
CFR  Part  4U4  and  DOE  lie  ensing  regulations. 

(f)  Contractor  Action  lo  Protect  the 
Government's  Interest.  (1)  Execution  and 
deliven  ol  title  (<r  license  instruments  The 
Contractor  agrees  lo  execute  or  have 
exec  uted.  and  lo  deliver  prompllv  to  DOE  all 
instruments  necessarv  to  ai:(,omplish  ine 
following  actions: 

(i)  establish  or  confirm  the  (iovernment's 
riglits  throughout  Ihe  world  m  subject 
inventions  lo  w  hi(.h  the  Ci  mtractor  elet  ts  lo 
retain  title; 

(ii-)  convev  title  m  a  siib|e(  t  invention  lo 
DOE  pursuant  to  subparagraph  (b)(.S|  and 
paragraph  (d)  of  this  clause;  or 

(iii)  enable  Ihe  Covernment  lo  obtain 
patent  protec  lujn  throughout  the  world  in  a 
sub|tH:l  invention  Icj  whii  li  the  CiovernmenI 
has  title. 

(2)  Contractor  empluvee  agreements.  The 
Contractor  agrees  to  require,  by  written 
agreement,  its  emplovees.  other  than  clerical 
and  nontechnii:al  emplovees.  lo  disclose 
priim(ill\  ill  writing  lo  Contractor  personnel 
identified  as  responsible  for  Ihe 
administralicm  of  patent  mailers  and  in  a 
format  suggested  bv  Ihe  Contractor,  each 
subject  invention  made  under  this  contract, 
and  to  exec  ute  all  papers  necessary  to  file 
patent  ajiplic  ations  i  laiming  subject 
inventions  or  to  establish  the  Ciovernment's 
rights  in  the  subject  inventions.  This 
disclosure  format  shall  at  a  minimum  inc  lude 
the  information  required  bv  subparagraph 
(c:)(l)  of  this  clause  The  Contractor  shall 
instruct  suc;h  emplovees.  through  employee 
agreements  or  other  suitable  educational 


programs,  on  the  importance  of  reporting 
inventions  in  sufficient  time  lo  permit  the 
filing  of  patent  applications  prior  to  U.S.  or 
foreign  statutory-  bars. 

(3)  Contractor  procedures  for  reporting 
subject  inventions  to  DOE.  The  Contractor 
agrees  to  establish  and  maintain  effective 
procedures  for  ensuring  the  prompt 
identification  and  tinjely  disclosure  of 
subject  inventions  to  DOE.  The  Contrac:tor 
shall  submit  a  written  description  of  such 
proi  edures  to  J^e  Contracting  Officer,  upon 
request,  for  evaluation  and  approval  of  the 
effectiveness  of  such  procedures  by  the 
Contracting  Officer. 

(4)  Xotification  of  discontinuation  of 
patent  protection.  With  respect  to  any  subject 
invention  for  which  the  Contractor  has 
responsibility  for  patent  prosecution,  the 
Contractor  shall  notify  Patent  Counsel  of  anv 
decision  to  discontinue  the  prosecution  of  a 
patent  application,  payment  of  maintenance 
fees,  or  defense  of  a  subject  invention  in  a 
reexamination  or  opposition  proceeding,  in 
any  country,  not  less  than  thirty  (30)  days 
before  the  expiration  of  the  response  period 
for  any  action  required  by  the  corresponding 
patent  office. 

{5\  \otification  of  Government  rights.  With 
respect  to  any  subject  invention  to  which  the 
Contractor  has  title,  the  Contractor  agrees  to 
include,  within  the  specification  of  anv 
L'nited  States  patent  application  and  within 
any  patent  issuing  thereon  claiming  a  subject 
invention,  the  following  statement.  "This 
invention  was  made  with  Government 
support  under  (identify  the  contract) 
dwardeci  by  the  United  States  Department  of 
Energy.  The  Government  has  certain  rights  in 
the  invention." 

(6)  Avoidance  of  Royalty  Charges.  If  the 
Contractor  licenses  a  subject  invention,  the 
Contrac:tor  agrees  to  avoid  royalty  charges  on 
acquisitions  involving  Government  funds, 
including  funds  derived  through  a  Military 
.Assistancre  Program  of  the  Government  or 
otherwise  derived  through  the  Government, 
to  refund  any  amounts  received  as  rovaltv 
charges  on  a  subject  invention  in  acquisitions 
for.  or  on  behalf  of.  the  Government,  and  to 
provide  for  such  refund  in  any  instrument 
transferring  rights  in  the  subiec:t  invention  to 
any  party. 

(7)  DOE  approval  of  assignment  of  rights. 
Rights  in  a  subject  invention  in  the  United 
States  may  not  be  assigned  by  the  Contractor 
without  the  approval  of  DOE. 

(8)  Small  business  firm  licensees.  The 
Contractor  shall  make  efforts  that  are 
reasonable  under  the  circumstances  to  attract 
licensees  of  subject  inveniions 
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that  are  small  business  firms,  and  may  give 
a  preference  to  a  small  business  firm  when 
licensing  a  subject  invention  if  the  Contractor 
determines  that  the  small  business  firm  has 
a  plan  or  proposal  for  marketing  the 
invention  which,  if  executed,  is  equally  as 
likely  to  bring  the  invention  to  practical 
application  as  any  plans  or  proposals  from 
applicants  that  are  not  small  business  firms; 
provided,  the  Contractor  is  also  satisfied  that 
the  small  business  firm  has  the  capability 
and  resources  to  carry  out  its  plan  or 
proposal.  The  decision  as  to  whether  to  give 
a  preference  in  any  specific  case  is  at  the 
discretion  of  the  Contractor. 

(9)  Contractor  licensing  of  subject 
inventions.  To  the  extent  that  it  provides  the 
most  effective  technology  transfer,  licensing 
of  subject  inventions  shall  be  administered 
by  Contractor  employees  on  location  at  the 
facility. 

(g)  Subcontracts.  (1)  Subcontractor  subject 
inventions.  The  Contractor  shall  not  obtain 
rights  in  the  subcontractor's  subject 
inventions  as  part  of  the  consideration  for 
awarding  a  subcontract. 

(2)  Inclusion  of  patent  rights  clause — non- 
profit organization  or  small  business  firm 
subcontractors.  Unless  otherwise  authorized 
or  directed  by  the  Contracting  Officer,  the 
Contractor  shall  include  the  patent  rights 
clause  at  48  CFR  952.227-11.  suitably 
modified  to  identify  the  parties,  in  all 
subcontracts,  at  any  tier,  for  experimental, 
developmental,  demonstration  or  research 
work  to  be  performed  by  a  small  business 
firm  or  domestic  nonprofit  organization, 
except  subcontracts  which  are  subject  to 
exceptional  circumstances  in  accordance 
with  35  U.S.C.  202  and  subparagraph  (b)(5) 
of  this  clause. 

(3)  Inclusion  of  patent  rights  clause — 
subcontractors  other  than  non-profit 
organizations  or  small  business  firms.  Except 
for  the  subcontracts  described  in 
subparagraph  (g)(2)  of  this  clause,  the 
Contractor  shall  include  the  patent  rights 
clause  at  48  CFR  952.227-13,  suitably 
modified  to  identify  the  parties  and  any 
applicable  exceptional  circumstance,  in  any 
contract  for  experimental,  developmental, 
demonstration  or  research  work. 

(4)  DOE  and  subcontractor  contract.  With 
respect  to  subcontracts  at  any  tier,  DOE,  the 
subcontractor  and  Contractor  agree  that  the 
mutual  obligations  of  the  parties  created  by 
this  clause  constitute  a  contract  between  the 
subcontractor  and  DOE  with  respect  to  those 
matters  covered  by  this  clause:  provided, 
however,  that  nothing  in  this  paragraph  is 
intended  to  confer  any  jurisdiction  under  the 


Contract  Disputes  Act  in  connection  with 
proceedings  under  paragraph  (j)  of  this 
clause. 

(5)  Subcontractor  refusal  to  accept  terms  of 
patent  rights  clause.  If  a  prospective 
subcontractor  refuses  to  accept  the  terms  of 

a  patent  rights  clause,  the  Contrac:tor  shall 
promptly  submit  a  written  notice  to  the 
Contracting  Officer  stating  the 
subcontractor's  reasons  for  such  refusal  and 
including  relevant  information  for  expediting 
disposition  of  the  matter:  and  the  Contractor 
shall  not  proceed  with  the  subcontract 
without  the  written  authorization  of  the 
Contracting  Officer. 

(6)  Notification  of  award  of  subcontract. 
Upon  the  award  of  any  subcontract  at  any  tier 
containing  a  patent  rights  clause,  the 
Contractor  shall  promptly  notify  the 
Contracting  Officer  in  writing  and  identify 
the  subcontractor,  the  applicable  patent 
rights  clause,  the  work  to  be  performed  under 
the  subcontrac:t.  and  the  dates  of  award  and 
estimated  completion.  Upon  request  of  the 
Contracting  Officer,  the  Contractor  shall 
furnish  a  copy  of  a  subcontract. 

(7)  Identification  of  subcontractor  subject 
inventions.  If  the  Contractor  in  the 
performance  of  this  contrac:t  becomes  aware 
of  a  subject  invention  made  under  a 
subcontract,  the  Contractor  shall  promptly 
notify  Patent  Counsel  and  identify  the  subject 
invention,  with  a  copy  of  the  notification  and 
identification  to  the  Contracting  Officer. 

(h)  Reporting  on  Utilization  of  Subject 
Inventions.  Upon  request  by  DOE.  the 
Contractor  agrees  to  submit  periodic  reports. 
no  more  frequently  than  annually,  describing 
the  utilization  of  a  subject  invention  or 
efforts  made  by  the  Contractor  or  its  licensees 
or  assignees  to  obtain  utilization  of  the 
subject  invention.  The  reports  shall  include 
information  regarding  the  status  of 
development,  date  of  first  commerc:ial  sale  or 
use.  gross  royalties  received  by  the 
Contractor,  and  other  data  and  information 
reasonably  specified  by  DOE.  Upon  request 
bv  DOE.  the  Contractor  also  agrees  to  provide 
reports  in  connection  with  any  march-in 
proceedings  undertaken  by  DOE.  in 
accordance  with  paragraph  (j)  of  this  c:lause. 
If  any  data  or  information  reported  by  the 
Contractor  in  accordance  with  this  provision 
is  considered  privileged  and  confidential  b\ 
the  Contractor,  its  licensee,  or  assignee  and 
the  Contractor  properly  marks  Ihe  data  or 
information  privileged  or  confidential.  DOE 
agrees  not  to  disclose  such  information  to 
persons  outside  the  Government,  to  the 
extent  permitted  by  law. 

(i)  Preference  for  L'nited  States  Industry. 
Notwithstanding  any  other  provision  of  this 


clause  the  Contractor  agrees  that  with  respect 
to  any  subjec;!  invention  in  whi(,h  il  retains 
title,  neither  it  nor  an\  assignee  mav  grant  to 
any  person  the  exclusive  right  to  use  or  sell 
any  subject  invention  in  the  United  Slates 
unless  such  person  agrees  that  any  products 
embodying  the  subject  invention  or  produced 
through  the  use  of  the  subject  invention  will 
be  manufactured  substantially  in  the  United 
States.  However,  in  individual  c  ases.  DOE 
may  waive  the  requirement  for  such  an 
agreement  upon  a  showing  by  the  Contractor 
or  its  assignee  that  reasonable  but 
unsuci;essful  efforts  have  been  made  to  grant 
lic:enses  on  similar  terms  to  potential 
licensees  that  would  be  likelv  to  manufacture 
substantialh  in  the  l'nited  Stales  or  that 
under  the  cin:umstances  domestic 
manufacture  is  not  c:ommer(  ially  feasible. 
(i)  March-In  Rights.  With  respect  to  anv 
subjec  t  invention  to  which  the  Contractor  has 
elected  to  retain  or  is  granted  title.  DOE  mav . 
in  acc;ordance  with  the  proc:edures  in  Ihe 
DOE  |iatent  waiver  regulations,  require  the 
Contractor,  an  assignee  or  exclusive  licensee 
nf  a  subject  inventiim  to  grant  a 
nonexclusive,  partially  exc;lusiye  or  exclusive 
license  in  any  field  of  use  lo  a  responsible 
applicant  or  applicants,  upon  terms  that  are 
reasonable  under  the  circumstances.  It  the 
Contrai:tor,  assignee  or  exclusive  licensee 
refuses  suc;h  a  request.  DOE  has  the  right  to 
grant  such  a  lic:ense  itselt  if  DOE  determines 
that— 

(1)  Such  ai  lion  is  nec:essar\  because  the 
Conlrac:tor  or  assignee  has  nut  taken,  or  is  not 
expected  lo  lake  within  a  reasonable  time, 
effective  steps  lo  ac:hieve  practii  a! 
application  of  the  subject  invention  in  sui  li 
field  of  use; 

(2)  Such  ac:tion  is  necessary  lo  allev  iaie 
health  or  safetv  needs  that  are  not  reasonably 
satisfied  bv  the  (Contractor,  assignee,  or  their 
licensees; 

(3)  Such  action  is  nec:essary  to  meet 
requirements  for  public  use  specified  by 
government  regulations  and  sui  h 
requirements  are  not  reasonably  satistied  bv 
the  Contractor,  assignee,  or  lii:ensees;  or 

(4)  Such  actii^i  is  nec:essarv  because  the 
agreement  to  substantially  manufacture  in 
the  L'niled  Stales  and  required  bv  paragraph 
li)  of  this  (  lause  has  neither  been  obtained 
nor  waived  or  because  a  licenst?e  of  Ihe 
exc:lusiye  right  lo  use  or  sell  anv'  subjec:t 
invention  in  the  I  niled  Stales  is  in  breach  of 
such  agreement, 

(k)  Communications.  The  (Conlrai  lor  shall 
direc:t  anv  notification,  disclosure,  or  request 
prov  ided  for  in  this  clause  to 
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tht!  Patent  Counsel  identified  in  ihe  contract 

(1)  Reports  (1)  Interim  reports.  L'pon  UOE's 
request,  the  Contractor  shall  submit  to  DOE. 
no  more  frequently  than  annualU  .  a  list  of 
subject  inventions  disclosed  to  DOE  during  a 
specified  period,  or  a  statement  that  no 
subject  inventions  were  made  during  the 
specified  period;  and/or  a  list  of  subcontrac:ts 
containing  a  patent  clause  and  awarded  by 
the  Contractor  during  a  specified  period,  or 

a  statement  that  no  sue  h  subcontrai:ts  were 
awarded  during  the  specified  period.  The 
interim  report  shall  state  whether  the 
Contractor's  invention  disclosures  were 
submitted  to  DOE  in  accordance  with  the 
requirements  of  subparagraphs  (f)(3)  and 
(f)(4)  of  this  clause. 

(2)  Final  reports.  Upon  DOE's  request,  the 
Contractor  shall  submit  to  DOE.  prior  to 
closeout  of  the  contract  or  within  three  [A] 
months  of  the  date  of  completion  of  the 
contracted  work,  a  list  of  all  subject 
inventions  disclosed  during  the  performance 
period  of  the  contract,  or  a  statement  that  no 
subject  inventions  were  made  during  the 
contract  performance  period:  and/or  a  list  of 
all  subcontracts  containing  a  patent  clause 
and  awarded  by  the  Contractor  during  the 
contract  performance  period,  or  a  statement 
that  no  such  subcontracts  were  awarded 
during  the  contract  performance  period. 

(m)  Facilities  License.  In  addition  to  the 
rights  of  the  parties  with  respect  to 
inventions  or  discoveries  conceived  or  first 
actually  reduced  to  practice  in  the  course  of 
or  under  this  contract,  the  Contractor  agrees 
to  and  does  hereby  grant  to  the  Government 
an  irrevocable,  nonexclusive,  paid-up  license 
in  and  to  any  inventions  or  discoveries 
regardless  of  when  conceived  or  actually 
reduced  to  practice  or  acquired  by  the 
contractor  at  any  time  through  completion  of 
this  contract  and  whic:h  are  incorporated  or 
embodied  in  the  construction  of  the  facility 
or  which  are  utilized  in  the  operation  of  the 
facility  or  which  cover  articles,  materials,  or 
products  manufactured  at  the  facility  (1)  to 
practice  or  have  practiced  by  or  for  the 
Ck>vernment  at  the  facility,  and  (2)  to  transfer 
such  license  with  the  transfer  of  that  facility 
Notwithstanding  the  acceptance  or  exercise 
by  the  Government  of  these  rif(hts,  the 
Government  may  contest  at  any  time  the 
enforceability,  \ali(lity  or  scope  of.  or  title  to. 
any  rights  or  patents  herein  licensed. 

(n)  Atomic  Energy.  (1)  Pecuniary  awards. 
No  claim  for  pecuniary  award  of 
compen.sation  under  the  provisions  of  the 
Atomic  Energy  .Act  of  1954.  as  amended,  may 
be  asserted  with  respet:t  to  any  invention  or 
discovery  made  or  conceived  in  the  course  of 
or  under  this  contract. 


(2)  Patent  Agreements.  Except  as  otherwise 
authorized  in  writing  by  the  Contracting 
Offii  cr.  the  Contractor  shall  obtain  patent 
agreements  to  effei  tuate  the  provisions  of 
subparagraph  (o)(l)  of  this  clause  from  all 
persons  who  perform  any  part  of  the  work 
under  this  contract,  except  nontechnical 
personnel,  such  as  clerical  employees  and 
manual  laborers. 

!())  Colossi  fieri  Inventions.  (1)  Approval  for 
filing  a  foreign  patent  application.  The 
Contractor  shall  not  file  or  cause  to  be  filed 
an  application  or  registration  for  a  patent 
disclosing  a  subject  invention  related  to 
classified  subject  matter  in  any  country  other 
than  the  I'niled  .States  without  first  obtaining 
the  written  approval  of  the  Contracting 
Officer. 

(2)  Transmission  of  classified  subject 
matter.  If  in  accordance  with  this  clause  the 
Contractor  files  .1  patent  application  in  the 
United  .States  disclosing  a  subject  invention 
that  is  classified  for  reastms  of  security,  the 
Contractor  shall  observe  all  applii.ablf 
security  regulations  covering  the 
transmission  of  classified  subject  matter.  If 
the  Contra(  tor  transmits  a  patent  application 
disclosing  <i  I  lassified  subject  invention  to 
the  United  States  Patent  and  Trademark 
Office  (I'SPTO),  the  Contrat:tor  .shall  submit 

a  separate  letter  to  the  USPTO  identifying  the 
contract  or  contracts  by  agency  and 
agreement  number  thai  require  security 
classific;alion  markings  l(j  he  placed  on  the 
patent  appli(  ati(jn 

(3)  Inclusion  of  clause  in  subcontracts.  The 
Contractor  agrees  to  include  the  substance  of 
this  clause  in  subcontracts  at  anv  tier  that 
cover  or  are  likely  to  rover  subject  matter 
classified  for  reasons  of  security. 

(p)  E.xaniinatioii  of  Records  Relating  to 
Inventions  (1)  Contractor  compliance.  Until 
the  expiration  of  three  (3)  years  after  final 
payment  under  this  contract,  the  Contracting 
Officer  or  any  authorized  representative  may 
examine  ,iny  books  (including  laboratory 
notebooks),  records,  aiui  doi  uments  and 
other  su[)piirting  data  of  the  Contractor, 
which  the  Coutrac  ting  Officer  or  authorized 
representative  deems  reasonably  pertinent  to 
the  discovery  m  identification  of  subject 
inventions,  including  exceptional 
circumstance  subject  inventions,  or  lo 
determine  C^ontraclor  (and  inventor) 
compliance  with  the  recjuirements  of  this 
clause,  including  proper  identification  and 
disclosure  of  subject  inventions,  and 
establishment  and  maintenance  of  invention 
disclosure  procedures. 

(2)  I'nreporled  inventions  If  the 
Contracting  Offit:er  is  aware  of  an  invention 


that  is  not  disclosed  by  the  Contractor  to 
DOE.  and  the  Contracting  Officer  believes  the 
unreported  invention  may  be  a  subject 
invention.  DOE  may  require  the  Contractor  to 
submit  to  DOE  a  disclosure  of  the  invention 
for  a  determination  of  ownership  rights. 

(3)  Confidentiality.  Any  examination  of 
re(  ords  under  this  paragraph  is  subject  to 
appropriate  conditions  to  protect  the 
confidentiality  of  the  information  involved. 

(4)  Power  of  inspection.  With  respect  to  a 
subject  invention  for  which  the  Contractor 
has  responsibility  for  patent  prosecution,  the 
Ckintractor  shall  furnish  the  Government, 
upon  request  by  DOE.  an  irrevocable  power 
to  inspect  and  make  copies  of  a  prosecution 
file  for  any  patent  application  claiming  the 
subjec :t  invention. 

(q)  Patent  Functions.  Upon  the  written 
request  of  the  Contracting  Officer  or  Patent 
Counsel,  the  Contractor  agrees  to  make 
reasonable  efforts  to  support  DOE  in 
accomplishing  patent-related  funt:tions  for 
work  arising  out  of  the  contract.  int:luding. 
but  not  limited  to.  the  prosecution  of  patent 
applications,  and  the  determination  of 
questions  of  novelt\ .  patentability,  and 
inventorship. 

(r)  Educational  Awards  Subject  to  35 
r  S  C.  212.  The  Contractor  shall  notify  the 
Contracting  Officer  prior  to  the  plac:ement  of 
any  person  subject  to  3,5  U..S.C.  212  in  an  area 
of  tec:hnology  or  task  (1)  related  to 
exceptional  circumstanc:e  technology  or  (2) 
any  person  who  is  subject  to  treaties  or 
international  agreements  as  set  forth  in  > 

paragraph  (b)(6)  of  this  clause  or  to 
agreements  other  than  funding  agreements. 
The  Contracting  Officer  may  disapprove  of 
any  such  placement. 

(s)  Annual  Appraisal  by  Patent  Counsel. 
Patent  Counsel  may  conduct  an  annual 
appraisal  to  evaluate  the  Contractor's 
effectiveness  in  identifying  and  protecting 
subject  inventions  in  accordance  with  DOE 
policy. 

(I)  Publication.  The  Contractor  shall 
receive  approval  from  Patent  Counsel  prior  to 
releasing  or  publishing  information  regarding 
scientific  or  technical  developments 
(  onceived  or  first  actually  reduced  to 
practice  in  the  course  of  or  under  this 
contract,  to  ensure  such  release  or 
publication  does  not  adversely  affect  the 
patent  rights  of  DOE  or  the  Contractor. 

(u)  Termination  of  Contractor's  Advance 
Class  Waiver  If  a  request  b\  the  Contrac:tor 
for  an  advanc  e  class  waiver  pursuant  to 
subparagraph  (b)(2)  of  this  clause  or  a 
determination  of 


greater  rights  pursuant  to  paragraph  (c)  of 
this  clause  contains  false  material  statements 
or  fails  to  disclose  material  facts,  and  DOE 
relies  on  the  false  statements  or  omissions  in 
granting  the  Contractor's  request,  the  waiver 
or  grant  of  any  Government  rights  (in  whole 
or  in  part)  to  the  subject  invention(s)  may  be 
terminated  at  the  discretion  of  the  Secretary 
of  Energy  or  designee.  Prior  to  termination, 
DOE  shall  provide  the  Contractor  with 
written  notification  of  the  termination, 
including  a  statement  of  facts  in  support  of 
the  termination,  and  the  Contractor  shall  be 
allowed  thirty  (30)  days,  or  a  longer  period 
authorized  by  the  Secretary  of  Energy  or 
designee  for  good  cause  shown  in  writing  by 
the  Contractor,  to  show  cause  for  not 
terminating  the  waiver  or  grant.  Any 
termination  of  an  advance  class  waiver  or  a 
determination  of  greater  rights  is  subject  to 
the  Contractor's  license  as  provided  for  in 
paragraph  (f)  of  this  clause. 

(End  of  Clause) 

Alternate  I  Weapons  Related  Subject 
Inventions.  As  prescribed  at  970.2703-2(g). 
insert  the  following  as  subparagraphs 
(a)(9)and  (b)(10),  respectively: 

(a)  Definitions.  (9)  Weapons  Related 
Subject  Invention  means  any  subject 
invention  conceived  or  first  actually  reduced 
to  practice  in  the  course  of  or  under  work 
funded  by  or  through  defense  programs, 
including  Department  of  Defense  and 
intelligence  reimbursable  work,  or  the  Naval 
Nuclear  Propulsion  Program  of  the 
Department  of  Energy. 

(b)  Allocation  of  Principal  Rights.  (10) 
Weapons  related  subject  inventions.  Except 
to  the  extent  that  DOE  is  solely  satisfied  that 
the  Contractor  meets  certain  procedural 
requirements  and  DOE  grants  rights  to  the 
Contractor  in  weapons  related  subject 
inventions,  the  Contractor  does  not  have  a 
right  to  retain  title  to  any  weapons  related 
subject  inventions. 

(End  of  Alternate) 

970.522&-1     Insurance-litigation  and 
claims. 

As  prescribed  in  48  CFR  970.2803-2, 
insert  the  following  clause: 
Insurance — Litigation  and  Claims  (DEC  2000) 

(a)  The  contractor  may,  with  the  prior 
written  authorization  of  the  contracting 
officer,  and  shall,  upon  the  request  of  the 
Government,  initiate  litigation  against  third 
parties,  fncjuding  proceedings  before 
administrative  agencies,  in  connection  with 
this  contract.  The  contractor  shall  proceed 
with  such  litigation  in  good  faith  and  as 
directed  from  time  to  time  by  the  contracting 
officer. 

(b)  The  contractor  shall  give  the 
contracting  officer  immediate  notice  in 
writing  of  any  legal  proceeding,  including 
anv  proceeding  before  an  administrative 
agency,  filed  against  the  contractor  arising 
out  of  the  performance  of  this  contract. 
Except  as  otherwise  directed  by  the 
contracting  officer,  in  writing,  the  contractor 
shall  furnish  immediately  to  the  contracting 


officer  copies  of  all  pertinent  papers  received 
by  the  contractor  with  respect  to  such  action. 
The  contractor,  with  the  prior  written 
authorization  of  the  contracting  officer,  shall 
proceed  with  such  litigation  in  good  faith 
and  as  directed  from  time  to  time  by  the 
contracting  officer. 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  clause,  the  contractor  shall 
procure  and  maintain  such  bonds  and 
insurance  as  required  by  law  or  approved  in 
writing  by  the  contracting  officer. 

(2)  The  contractor  may,  with  the  approval 
of  the  contracting  officer,  maintain  a  self- 
insurance  program;  provided  that,  with 
respect  to  workers'  compensation,  the 
contractor  is  qualified  pursuant  to  statutory 
authority. 

(3)  All  bonds  and  insurance  required  by 
this  clause  shall  be  in  a  form  and  amount  and 
for  those  periods  as  the  contracting  officer 
may  require  or  approve  and  with  sureties  and 
insurers  approved  by  the  contracting  officer. 

(d)  The  contractor  agrees  to  submit  for  the 
contracting  officer's  approval,  to  the  extent 
and  in  the  manner  required  by  the 
contracting  officer,  any  other  bonds  and 
insurance  that  are  maintained  by  the 
contractor  in  connection  with  the 
performance  of  this  contract  and  for  which 
the  contractor  seeks  reimbursement.  If  an 
insurance  cost  (whether  a  premium  for 
commercial  insurance  or  related  to  self- 
insurance)  includes  a  portion  covering  costs 
n;ade  unallowable  elsewhere  in  the  contract, 
and  the  share  of  the  cost  for  coverage  for  the 
unallowable  cost  is  determinable,  the  portion 
of  the  cost  that  is  otherwise  an  allowable  cost 
under  this  contract  is  reimbursable  to  the 
extent  determined  by  the  contracting  officer. 

(e)  Except  as  provided  in  subparagraphs  (g) 
and  (h)  of  this  clause,  or  specifically 
disallowed  elsewhere  in  this  contract,  the 
contractor  shall  be  reimbursed — 

(1)  For  that  portion  of  the  reasonable  cost 
of  bonds  and  insurance  allocable  to  this 
contract  required  in  accordance  with  contract 
terms  or  approved  under  this  clause,  and 

(2)  For  liabilities  (and  reasonable  expenses 
incidental  to  such  liabilities,  including 
litigation  costs)  to  third  persons  not 
compensated  by  insurance  or  otherwise 
without  regard  to  and  as  an  exception  to  the 
clause  of  this  contract  entitled,  "Obligation  of 
Funds." 

(f)  The  Government's  liability  under 
paragraph  (e)  of  this  clause  is  subject  to  the 
availability  of  appropriated  funds.  Nothing  in 
this  contract  shall  be  construed  as  implying 
that  the  Congress  will,  at  a  later  date, 
appropriate  funds  sufficient  to  meet 
deficiencies. 

(g)  Notwithstanding  any  other  provision  of 
this  contract,  the  contractor  shall  not  be 
reimbursed  for  liabilities  (and  expenses 
incidental  to  such  liabilities,  including 
litigation  costs,  counsel  fees,  judgment  and 
settlements) — 

(1)  Which  are  othenAise  unallowable  by 
law  or  the  provisions  of  this  contract;  or 

(2)  For  which  the  contractor  has  failed  to 
insure  or  to  maintain  insurance  as  required 
by  law,  this  contract,  or  by  the  written 
direction  ot  the  contracting  officer. 


(h)  In  addition  to  the  c;ost  reimbursement 
limitations  contained  in  48  CFR  Part  31.  as 
supplemented  by  48  CFR  970.31 .  and 
notwithstanding  any  other  provision  of  this 
contract,  the  contrac  tors  liabilities  lo  third 
persons,  including  employees  but  excluding 
costs  incidental  to  worker's  t:ompensation 
actions,  (and  any  expenses  incidental  to  sc  ;h 
liabilities,  including  liligalion  costs,  counsel 
fees,  judgments  and  settlements)  shall  n  t  be 
reimbursed  if  such  liabilities  were  caused  by 
contractor  managerial  personnel's — 

(1)  Willful  misconduct. 

(2)  Lack  of  good  faith,  or 

(3)  Failure  to  exercise  prudent  business 
judgment,  which  means  failure  to  act  in  the 
same  manner  as  a  prudent  person  in  the 
c:onduct  of  competitive  business;  or.  in  the 
case  of  a  non-profit  educational  institution, 
failure  to  act  in  the  manner  that  a  prudent 
person  would  under  the  circumstanc  es 
prevailing  at  the  time  the  decision  to  incur 
the  cost  is  made. 

(i)  The  burden  of  proof  shall  be  upon  the 
contractor  to  establish  That  costs  covered  by 
paragraph  (h)  of  this  clause  are  allowable  and 
reasonable  if  after  an  initial  review  of  the 
facts,  the  contracting  officer  challenges  a 
specific  cost  or  informs  the  contractor  that 
there  is  reason  to  believe  that  the  cost  results 
from  willful  misconduct,  lack  of  good  faith, 
or  failure  to  exercise  prudent  business 
judgment  by  contractor  managerial 
personnel. 

(i)(l)  .A.I1  litigation  costs,  including  counsel 
fees,  judgments  and  settlements  shall  be 
differentiated  and  accounted  for  by  the 
contractor  so  as  to  be  separately  identifiable. 
If  the  contracting  officer  provisionally 
disallows  such  costs,  then  the  contractor  may 
not  use  funds  advanced  by  DOE  under  the 
contract  to  finance  the  litigation. 

(2)  Punitive  damages  are  not  allowable 
unless  the  act  or  failure  to  act  which  gave  rise 
to  the  liability  resulted  from  compliance  with 
specific  terms  and  c:onditions  of  the  contract 
or  written  instructions  from  the  contracting 
officer. 

(3)  The  portion  of  the  cost  of  insurance 
obtained  by  the  contractor  that  is  allocable  to 
coverage  of  liabilities  referred  to  in  paragraph 
(g)(1)  of  this  clause  is  not  allowable 

(4)  The  term  "contractor's  managerial 
personnel"  is  defined  in  clause  paragraph  (j) 
of48  CFR  970.5245-1. 

(k)  The  contractor  may  at  its  own  expense 
and  not  as  an  allowable  cost  procure  for  its 
own  protection  insurance  to  (  ompensale  the 
c:ontractor  for  any  unallowable  or 
unreimbursable  costs  incurred  in  c  onnection 
with  contract  performance. 

(1)  If  anv  suit  or  action  is  filed  or  any  claim 
is  made  against  the  c:ontractor.  the  (.ost  and 
expense  of  which  may  be  reimbursable  to  the 
contractor  under  this  contract,  and  the  risk  of 
which  is  then  uninsured  or  is  insured  for  less 
than  the  amount  claimed,  the  contractor 
shall— 

(1)  Immediately  notify  the  contracting 
officer  and  promptly  furnish  copies  of  all 
pertinent  papers  received; 
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(2)  .\uthorize  Department  representatives 
to  collaborate  with:  in-house  or  DOE- 
approved  outside  counsel  in  settling  or 
defending  the  claim;  or  coun.sel  for  the 
insurance  carrier  in  settling  or  defending  the 
claim  if  the  amount  of  the  liability  claimed 
exceeds  the  amount  of  coverage,  unless 
precluded  by  the  terms  of  the  insurance 
contract;  and 

(3)  .Authorize  Department  representatives 
to  settle  the  claim  or  to  defend  or  represent 
the  contractor  in  and/or  to  take  (  harge  of  any 
litigation,  if  required  by  the  Department,  if 
the  liability  is  not  insured  or  covered  by 
bond.  In  any  action  against  more  than  one 
Department  contractor,  the  Department  may 
require  the  contractor  to  be  represented  by 
common  counsel.  Counsel  for  the  contractor 
may.  at  the  contractor"?  own  expense,  be 
associated  with  the  Department 
representatives  in  any  such  claim  or 
litigation. 

(m)  Reasonable  litigation  and  other  legal 
expenses  are  allowable  when  incurred  in 
accordance  with  the  DOE  approved 
contractor  legal  management  procedures 
(including  cost  guidelines)  as  such 
procedures  may  be  revised  from  time  to  time, 
and  if  not  otherw-jse  made  unallowable  by 
law  or  the  provisions  of  this  contract. 

(End  of  Clause) 

970.5229-1     State  and  local  taxes. 

As  prescribed  in  48  CFR  970.2904- 
1(b).  insert  the  following  clause  in 
management  and  operating  contracts. 
The  requirement  for  the  notice 
prescribed  in  paragraph  (a)  of  the  clause 
may  be  broadened  to  include  all  State 
and  local  taxes  which  may  be  claimed 
as  allowable  costs  when  considered  to 
be  appropriate. 
State  and  Local  Taxes  (DEC  2000) 

(a)  The  contractor  agrees  to  notify  the 
contracting  officer  of  any  State  or  local  tax. 
fee,  or  charge  levied  or  purported  to  be  levied 
on  or  collected  from  the  contractor  with 
respect  to  the  contract  work,  any  transaction 
thereunder,  or  property  in  the  custodv  or 
control  of  the  contractor  and  constituting  an 
allowable  item  of  cost  if  due  and  payable,  but 
which  the  contractor  has  reason  to  believe,  or 
the  contracting  officer  has  advised  the 
contractor,  is  or  mav  be  inapplicable  or 
invalid;  and  the  contractor  further  agrees  to 
refrain  from  paying  any  such  tax,  fee,  or 
charge  unless  authorized  in  writing  hv  the 
contracting  officer  .Anv  State  or  local  tax,  fee. 
or  charge  paid  with  the  approval  of  the 
contracting  officer  or  on  the  basis  of  advice 
from  the  contracting  offu  er  that  such  tax.  fee. 
or  charge  is  applicable  and  valid,  and  which 
would  otherwise  be  an  allowable  item  of 
cost,  shall  not  be  disallowed  as  an  item  of 
cost  bv  reason  of  anv  subsetjuent  ruling  or 
determination  that  such  tax,  fee,  or  c:harge 
was  in  fact  inapplicable  or  invalid. 

(b)  The  contractor  agrees  to  take  such 
action  as  mav  be  required  or  approved  by  the 
contracting  officer  to  cause  anv  Slate  or  local 
tax,  fee,  or  charge  which  would  be  an 
allowable  i  ost  to  be  paid  under  protest;  and 
to  lake  such  action  as  may  be  required  or 
approved  by  the  contracting  officer  to  seek 


recoverv  of  any  paymen's  made,  including 
assignment  to  the  Government  or  its  designee 
of  all  rights  to  an  abatement  or  refund 
thereof,  and  granting  permission  for  the 
Government  to  join  with  the  contractor  in 
any  proceedings  for  the  recovery  thereof  or 
to  sue  for  recoverv  in  the  name  of  the 
contractor.  If  the  contracting  officer  directs 
the  contractor  to  institute  litigation  to  enjoin 
the  collection  of  or  to  recover  payment  of  any 
such  tax.  fee,  or  (.harge  referred  to  above,  or 
if  a  claim  or  suit  is  filed  against  the 
contractor  for  a  lax.  fee.  cjr  charge  it  has 
refrained  from  paving  in  accordance  with 
this  clause,  the  procedures  and  requirements 
of  the  clause  entitled  insuranc  e-Litigation 
and  C'laims  "  shall  apply  and  the  costs  and 
expenses  incurred  bv  the  contractor  shall  be 
allowable  items  of  costs,  as  provided  in  this 
contract,  together  with  the  amount  of  any 
judgment  rendered  against  the  c;ontractor. 

(c;)  The  Government  shall  hold  the 
contrac;tor  harmless  from  penalties  and 
interest  incurred  through  compliance  with 
this  clause.  All  recoveries  or  credits  in 
respec:t  of  the  fortigoing  taxes,  fees,  and 
charges  (iiu:luding  interest)  shall  inure  to  and 
be  for  the  sole  benefit  of  the  Government. 

(End  of  Clause) 

970.5231-4    Preexisting  conditions. 

As  prescribed  in  48  CFR  970.3170, 
insert  the  following  clause: 
Preexisting  Conditions  (DEC  2000) 

(a)  The  Department  of  Energy  agrees  to 
reimburse  the  contractor,  and  the  contractor 
shall  not  be  held  responsible,  for  any  liability 
(including  without  limitation,  a  claim 
ii'.volving  strict  or  absolute  liability  and  any 
1  ivil  fine  or  penalt\ ),  expense,  or  remediation 
cost,  hut  limited  to  tho.se  of  a  civil  nature, 
which  mav  be  inc  urred  by.  imposed  on,  or 
asserted  against  the  c:ontraf:tor  arising  out  of 
any  condition,  act.  or  failure  to  act  which 
occurred  before  the  contractor  assumed 
responsibility  on  [Insert  date  contract  beganj 
To  the  extent  the  acts  or  omissions  of  the 
contractor  cause  or  add  to  anv  liability, 
expense  or  remediation  cost  resulting  from 
conditions  in  existence  prior  to  (Insert  date 
contract  beganl.  the  contrac:tor  shall  be 
responsible  in  ac:cordance  with  the  terms  and 
conditions  of  this  lontract 

(b|  The  obligations  of  the  Department  of 
Energy  under  this  c;lause  are  subject  to  the 
availability  of  appropriated  funds. 

(End  ofClau.se) 

Alternate  I  (DEC  20001.  As  prescribed  in  48 
CFR  970.;1170  (a),  in  contracts  with 
incumbent  management  and  operating 
contractors,  substitute  the  following  for 
paragraph  (a)  of  the  basic  clause: 

la)  .-\n\  liabilitv,  obligation,  loss,  damage. 
c:laim  line  hiding  without  limitation,  a  claim 
involving  strict  or  absolute  liability),  action, 
suit,  civil  fine  or  penalty,  cost,  expense  or 
disbursement,  which  may  be  incurred  or 
imposed,  or  a.sserted  by  any  party  and  arising 
out  of  any  condition,  act  or  failure  to  act 
which  occurred  before  [Insert  date  this  clause 
was  included  in  contract],  in  conjunction 
with  the  management  and  operation  of  [Insert 
name  of  facility],  shall  be  deemed  incurred 
under  Contract  No.  (Insert  number  of  prior 
contract]. 


Alternate  II  (DEC  2000 i  As  prescribed  in 
48  CFR  970.3170  (b).  add  the  following 
paragraph  (c)  to  the  basic  clause  in  contracts 
with  management  and  operating  c;ontractors 
not  previously  working  at  that  particular  site 
or  facility: 

(c)  The  contractor  has  the  duty  to  inspect 
the  facilities  and  sites  and  timely  identify  to 
the  contracting  officer  those  c:onditions 
which  it  believes  could  give  ri.se  to  a  liability, 
obligation,  loss,  damage,  penalty,  fine,  claim, 
action,  suit,  cost,  expense,  or  disbursement  or 
areas  of  actual  or  potential  noncompliance 
with  the  terms  and  conditions  of  this  contract 
or  applicable  law  or  regulation.  The 
1  ontractor  has  the  responsibility  to  take 
corrective  action,  as  directed  by  the 
c  ontracting  officer  and  as  required  elsewhere 
in  this  contract. 

(End  of  Clause) 

970.5232-1     Reduction  or  suspension  of 
advance,  partial,  or  progress  payments 
upon  finding  of  substantial  evidence  of 
fraud. 

As  prescribed  in  48  CFR  970.3200-1- 
1.  insert  the  following  clause: 

Reduction  or  Suspension  of  Advance.  Partial, 
or  Progress  Payments  (DEC  2000) 

(a)  The  contracting  offic:er  may  reduce  or 
suspend  further  advance,  partial,  or  progress 
payments  to  the  contractor  upon  a  written 
determination  by  the  Senior  Procurement 
Exec:ulive  that  substantial  evidence  exLsts 
that  the  contractor's  request  for  advanc:e. 
partial,  or  progress  payment  is  based  on 
fraud. 

(b)  The  contractor  shall  be  afforded  a 
reasonable  opportunity  to  respond  in  writing. 

(End  of  Clause) 

970.5232-2    Payments  and  advances. 

As  prescribed  in  48  CFR 
970.3270(a)(1),  insert  the  following 
clause: 
Payments  and  .Advanc^es  (DEC  2000) 

(a)  Installments  of  fixed-fee.  The  fixed-fee 
payable  under  this  contract  shall  become  due 
and  payable  in  periodic:  installments  in 
accordance  with  a  schedule  determined  by 
the  c:ontracting  officer.  Fixed-fee  payments 
shall  be  made  by  direct  payment  or 
withdrawn  from  funds  advanc:ed  or  available 
under  this  contrac:t,  as  determined  bv  the 
c:ontracting  officer.  The  contracting  officer 
may  offset  against  any  such  fee  payment  the 
amounts  owed  to  the  Government  bv  the 
c;onlractor,  including  any  amounts  owed  for 
disallowed  costs  under  this  contract.  No 
fixed-fee  payment  may  be  withdrawn  against 
the  payments  cleared  financing  arrangement 
without  prior  written  approval  of  the 
contracting  officer. 

(b)  Payments  on  Account  of  Allowable 
Costs.  The  contracting  officer  and  the 
contractor  shall  agree  as  to  the  extent  to 
which  payment  for  allowable  costs  or 
payments  for  other  items  specifically 
approved  in  writing  by  the  contracting  officer 
(for  example,  negotiated  fixed  amounts)  shall 
be  made  from  advances  of  Government 
funds.  When  pension  contributions  are  paid 
by  the  contractor  to  the  retirement  fund  less 
frequently  than  quarterly,  accrued  costs 


therefor  shall  be  excluded  from  costs  for 
payment  purposes  until  such  costs  are  paid. 
If  pension  contribution  are  paid  on  a 
quarterly  or  more  frequent  basis,  accrual 
therefor  may  be  included  in  costs  for 
pavment  purposes,  provided  that  they  are 
paid  to  the  fund  within  30  days  after  the 
close  of  the  period  covered.  If  payments  are 
not  made  to  the  fund  within  such  30-day 
period,  pension  contribution  costs  shall  be 
exc:luded  from  cost  for  payment  purposes 
until  payment  has  been  made. 

(c)  Special  financial  institution  account — 
ij.se  All  advances  of  Government  funds  shall 
be  withdrawn  pursuant  to  a  payments 
cleared  financing  arrangement  prescribed  by 
DOE  in  favor  of  the  financial  institution  or, 
at  the  option  of  the  Government,  shall  be 
made  by  direct  payment  or  other  payment 
mechanism  to  the  contractor,  and  shall  be 
deposited  only  in  the  special  financial 
institution  ac:count  referred  to  in  the  Special 
Financial  Institution  Account  Agreement, 
which  is  incorporated  into  this  contract  as 
.Appendix — .  No  part  of  the  funds  in  the 
special  financial  institution  account  shall  be 
commingled  with  any  funds  of  the  contractor 
or  used  for  a  purpose  other  than  that  of 
making  payments  for  costs  allowable  and.  if 
applicable,  fees  earned  under  this  contract, 
negotiated  fixed  amounts,  or  payments  for 
other  items  specifically  approved  in  writing 
by  the  contracting  officer.  If  the  contracting 
officer  determines  that  the  balance  of  such 
special  financial  institution  account  exceeds 
the  contractor's  current  needs,  the  contractor 
shall  promptly  make  such  disposition  of  the 
excjess  as  the  contracting  officer  may  direc:t. 

(d)  Title  to  funds  advanced.  Title  to  the 
unexpended  balance  of  any  funds  advanced 
and  of  any  special  financial  institution 
ac:c;ount  established  pursuant  to  this  clause 
shall  remain  in  the  Government  and  be 
superior  to  any  claim  or  lien  of  the  financial 
institution  of  deposit  or  others.  It  is 
understood  that  an  advance  to  the  contractor 
hereunder  is  not  a  loan  to  the  contractor,  and 
will  not  require  the  payment  of  interest  by 
the  contractor,  and  that  the  contractor 
ac:quires  no  right,  title  or  interest  in  or  to 
suc;h  advance  other  than  the  right  to  make 
expenditures  therefrom,  as  provided  in  this 
clause. 

(e)  Financial  settlement.  The  Government 
shall  promptly  pay  to  the  contractor  the 
unpaid  balance  of  allowable  costs  (or  other 
items  specifically  approved  in  writing  by  the 
contracting  officer)  and  fee  upon  termination 
of  the  work,  expiration  of  the  term  of  the 
contract,  or  completion  of  the  work  and  its 
acc:eptance  by  the  Government  after: 

(1)  Compliance  by  the  contractor  with 
DOE'S  patent  clearance  requirements,  and 

(2)  The  furnishing  by  the  contractor  of: 

(i)  An  assignment  of  the  contractor's  rights 
to  any  refunds,  rebates,  allowances,  accounts 
receivable,  collections  accruing  to  the 
(  ontractor  in  connection  with  the  work  under 
this  contract,  or  other  c:redits  applicable  to 
allowable  costs  under  the  contract: 

(ii)  A  closing  financial  statement; 

(iii)  The  accounting  for  Government-owned 
property  required  by  the  clause  entitled 
■  Property":  and 

(iv)  A  release  discharging  the  Government, 
its  officers,  agents,  and  employees  from  all 


liabilities,  obligations,  and  claims  arising  out 
of  or  under  this  contract  subject  only  to  the 
following  exceptions: 

(A)  Specified  claims  in  staled  amounts  or 
in  estimated  amounts  where  the  amounts  are 
not  susceptible  to  exact  statement  by  the 
contractor; 

(B)  Claims,  together  with  reasonable 
expenses  incidental  thereto,  based  upon 
liabilities  of  the  c:ontrac:tor  to  third  parties 
arising  out  of  the  performance  of  this 
contract;  provided  that  such  claims  are  not 
known  to  the  contractor  on  the  date  of  the 
execution  of  the  release;  and  provided  further 
that  the  contractor  gives  notice  of  such 
claims  in  writing  to  the  c:ontracting  officer 
promptly,  but  not  more  than  one  (1)  year 
after  the  contractor's  right  of  action  first 
accrues.  In  addition,  the  c;ontractor  shall 
provide  prompt  notice  to  the  contracting 
officer  of  all  potential  c:laims  under  this 
clause,  whether  in  litigation  or  not  (see  also 

Contract  Clause ,  DE.AR  970.5228-1, 

"Insurance — Litigation  and  Claims"); 

(C)  Claims  for  reimbursement  of  costs 
(other  than  expenses  of  the  contractor  by 
reason  of  any  indemnification  of  the 
Government  against  patent  liability), 
including  reasonable  expenses  incidental 
thereto,  incurred  by  the  contractor  under  the 
provisions  of  this  c:ontrac:t  relating  to  patents; 
and 

(D)  Claims  rec;ognizable  under  the  clause 
entitled.  Nuclear  Hazards  Indemnity 
Agreement. 

(3)  In  arriving  at  the  amount  due  the 
contractor  under  this  clause,  there  shall  be 
deducted. 

(i)  .Anv  claim  whic:h  the  Ciovernment  ma\ 
have  against  the  contractor  in  c;onnection 
with  this  contract,  and 

(ii)  Deductions  due  under  the  terms  of  this 
contract,  and  not  otherwise  rec;overed  by  or 
c:redited  to  the  Government.  The 
unliquidated  balance  of  the  special  financial 
institution  acc:ount  may  be  applied  to  the 
amount  due  and  anv  balanc  e  shall  be 
returned  to  the  Government  forthwith. 

(f)  Claims.  Claims  for  c:redit  against  funds 
advanced  for  payment  shall  be  ac;companied 
bv  such  supporting  documents  and 
justification  as  the  c:ontrac.ting  officer  shall 
prescribe. 

(g)  Discounts.  The  contractor  shall  take  and 
afford  the  Government  the  advantage  of  all 
know-n  and  available  c:ash  and  trade 
disc;ounts,  rebates,  allowanc  es.  credits. 
salvage,  and  commissions  unless  the 
contracting  officer  finds  that  action  is  not  in 
the  best  interest  of  the  Government. 

(h)  Collections.  All  c:ollec:tions  ac  cruing  to 
the  contractor  in  connec  tion  with  the  work 
under  this  c:ontract,  except  for  the 
c:ontrac:tor's  fee  and  royalties  or  other  income 
acc:ruing  to  the  c:ontractor  from  technology 
transfer  acti\'ities  in  accordance  with  this 
contract,  shall  be  Government  property  and 
shall  be  processed  and  accounted  for  in 
acc:ordance  with  applicable  requirements 
imposed  by  the  contracting  officer  pursuant 
to  the  Laws,  regulations,  and  DOt!  direc:tives 
clause  of  this  contract  and.  to  the  extent 
consistent  with  those  requirements,  shall  be 
deposited  in  the  spec:ial  financial  institution 
account  or  otherwise  made  available  for 
payment  of  allowable  costs  under  this 


contract,  unless  otherwise  directed  by  ti 
c:ontracting  officer 

(i)  Direct  pavment  oi  (barges  The 
Government  reser\es  the  right,  upc-i  ten  days 
written  notice  from  the  contracting  offic  er  to 
the  contrac:tor.  to  pay  direc  tl\  to  the  persons 
concerned,  all  amounts  due  which  otherwise 
would  be  allowable  under  this  contract.  Any 
payment  so  made  shall  discharge  the 
Government  of  all  liabilitv  to  the  contractor 
therefor. 

(i)  Determining  olluwahle  rusts.  The 
c:ontracting  offit;er  shall  determine  allowable 
costs  in  ac  c;ordanc  e  with  the  Federal 
Acquisition  Regulaticm  subpart  .312  and  the 
Department  of  Energy  .Acquisition  Regulation 
subpart  48  CF"R  970. .31  in  effect  on  the  date 
ol  this  c:ontract  and  other  provisions  of  this 
contrac:!. 

Alternate  1 1  DEC  20001.  As  prescribed  in  48 
CFR  970.3270(a)(l)(i),  if  a  separate  fixed-fee 
is  provided  foi  a  se|)arate  item  of  work, 
paragraph  (a)  of  the  basic  c  lause  should  be 
modified  to  permit  payment  cjf  the  entire 
fixed-fee  upon  completion  of  that  item. 

Alternate  II I  DEC  20001.  .As  prescribed  in 
48  CFR  970.3270(a)(l)(ii).  when  total 
available  fee  pro\  isions  are  used,  replace 
paragraph  (a)  of  the  basic  clause  with  the 
following  paragraph  (a)- 

(a)  Pavment  of  Total  available  fee:  Base  Fee 
and  Performance  Fee  The  base  fee  amount 
if  an\.  is  pavable  in  equal  monthU 
installments.  Total  available  tee  amount 
earned  is  payable  following  the 
Government's  Determination  of  Total 
.Available  Fee  .Amount  Earned  in  accordance 
with  the  c:lause  of  this  contract  entitled 
"Totai  .Available  Fee:  Base  Fee  .Amount  and 
Performant  e  Fee  .Amount."  Base  fee  amount 
and  total  available  fee  amount  earned 
paxments  shall  be  made  b\  direct  payment  or 
withdrawn  from  funds  advanced  or  available 
under  this  contrac  t.  as  determined  by  the 
contracting  offic:er.  The  contracting  officer 
ma\  offset  against  any  such  fee  payment  thp 
amounts  owed  to  the  CJovernment  b\  the 
contiac:tor.  including  any  amounts  owed  for 
disallowed  costs  under  this  c  ontract.  No  base 
fee  amount  or  total  a\  ailable  fee  amount 
earned  payment  may  he  w  ithdrawn  against 
the  payments  cleared  financing  arrangement 
without  \he  prior  written  approval  ol  the 
conIrac;ting  officer. 

Alternate  III  IDEC  20001.  As  presc  ribed  in 
48  CFR  970.3270(a)(l)(iii).  the  following 
paragraph  (k|  --hall  be  inc:luded  in 
management  and  o[)erating  contracts  with 
intt^grated  accounting  systems: 

(k)  Review  and  approval  of  costs  incurred. 
The  contractor  shall  prepare  and  submit 
annuallv  as  of  September  30.  a  "Statement  of 
C:osls  Incurred  and  Claimed"  (Cost 
Statement)  for  the  total  ot  net  expenditures 
acx:rued  (i.e..  net  costs  inc  urred)  for  the 
period  covered  bv  the  Cost  Statement.  The 
contrac:tor  shall  i  ertif\  the  Cost  Statement 
subjoc  t  to  \he  penaltv  provisions  lor 
unallowable  costs  as  stated  in  sections  306(b} 
and  (i)  of  the  Federal  Property  and 
.Administrative  Services  .Act  of  1949  (41 
r.S.C.  256).  as  amended.  DOE.  after  audit 
and  appropriate  adjustment,  will  approve 
such  (;ost  Statement.  This  ap[)roval  bv  DOE 
will  constitute  an  ac  knowledgment  bv  DOE 
that  the  net  costs  incurred  are  allowable 
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under  the  r.ontrac  t  and  that  they  have  been 
recorded  in  the  atxounts  maintained  bv  the 
contractor  in  aficordance  with  DOF 
accounting  policies,  but  will  not  relieve  the 
contractor  of  responsibility  for  DOE's  assets 
in  its  care,  for  appropriate  subsequent 
adjustments,  or  for  errors  later  becoming 
known  to  DOE. 

Mtfrnntp  IV  t DEC  2000).  .As  prescribed  in 
48  CER  970  .1270(a)(ll(iv).  the  following 
paragraph  (k)  shall  be  included  in 
management  and  operating  contracts  without 
integrated  accountmg  systems: 

(kl  Certification  and  penalties.  The 
contractor  shall  prepare  and  submit  a 
"Statement  of  Costs  Incurred  and  Claimed" 
(Cost  Statement)  for  the  total  of  net 
expenditures  inc:urred  for  the  period  covered 
by  the  Cost  Statement.  It  is  anticipated  that 
this  will  be  an  annual  submission  unless 
otherwise  agreed  to  by  the  contracting  officer. 
The  contractor  shall  certify  the  Cost 
Statement  subjee  t  to  the  penalty  provisions 
for  unallowable  costs  as  stated  in  sections 
306(b)  and  (i)  of  the  Eederai  Property  and 
Administrative  Services  .Act  of  1949  (41 
U.S.C.  256).  as  amended. 

970.5232-3    Accounts,  records,  and 
Inspection. 

As  prescribed  in  48  CFR 
970.3270(a)(2),  insert  the  following 
clause: 

Accoimts,  Records,  and  Inspection  (DEC 
2000) 

(a)  Accounts.  The  contractor  shall  maintain 
a  separate  and  distinct  set  of  accounts, 
records,  documents,  and  other  evidence 
.showing  and  supporting:  all  allowable  costs 
incurred;  collections  accruing  to  the 
contractor  in  connection  with  the  work  under 
this  contract,  other  applicable  credits, 
negotiated  fixed  amounts,  and  fee  accruals 
under  this  contract,  and  the  receipt,  use.  and 
disposition  of  all  Government  property 
coming  into  the  possession  of  the  contraitor 
under  this  contract  The  svstem  of  accounts 
employed  by  the  contractor  shall  be 
satisfactorv  to  DOE  and  in  accordance  with 
generally  accepted  ac  counting  principles 
consistently  applied. 

(b)  Inspection  and  audit  of  accounts  and 
records.  All  books  of  account  and  records 
relating  to  this  contract  shall  be  subject  to 
inspection  and  audit  by  IXDE  or  its  designees 
in  accordance  with  tiie  provisions  of  Clause 

_.  Access  to  and  ownership  of  records,  at 

all  reasonable  times,  before  and  during  the 
period  of  retention  provided  for  in  paragraph 
(d)  of  this  clause,  and  the  contractor  shall 
afford  DOE  proper  facilities  for  such 
inspection  and  audit. 

(c)  Audit  of  subcontractors'  records.  The 
contractor  also  agrees,  with  respect  to  any 
subcontracts  (including  fi.xed-price  or  unit- 
price  subcontracts  or  purchase  orders)  where, 
under  the  terms  of  the  subcontract,  costs 
incurred  are  a  factor  in  determining  the 
amount  payable  to  the  subcontractor  of  any 
tier,  to  either  conduct  an  audit  of  the 
subcontractor's  costs  or  atrange  for  su(.h  an 
audit  to  be  performed  by  the  cognizant 
government  audit  agency  through  the 
contracting  officer 

(d)  Disposition  of  records.  Except  as  agreed 
upon  by  the  Government  and  the  contractor, 


all  financial  and  ; ost  reports,  books  of 
account  and  supporting  documents,  system 
files,  data  bases,  and  other  data  evidencing 
costs  allowable,  collet  tions  accruing  to  the 
contractor  in  connet  tion  with  the  work  under 
this  contract,  other  applir:able  credits,  and  fee 
accnials  under  this  contract,  shall  be  the 
property  of  the  (Government,  and  shall  be 
delivered  lo  the  CJovernmenl  or  otherwise 
disposed  of  bv  the  contractor  either  as  the 
contracting  offi(,er  may  from  time  to  time 
direct  during  the  progress  of  the  work  or.  in 
any  event,  as  the  contracting  officer  shall 
direct  upon  completion  or  termination  of  this 
contract  and  final  audit  of  accounts 
hereunder  Except  as  otherwise  provided  in 
this  contract,  including  provisions  of 

Clause .  Access  to  and  ownership  of 

records,  all  other  records  in  the  pos.session  of 
the  contra(  tor  relating  t(j  this  contract  shall 
be  preserved  by  the  contractor  for  a  period 
of  three  years  after  final  payment  under  this 
contract  or  otherwise  disposed  of  in  such 
manner  as  mav  by  agreed  upon  by  the 
Government  and  the  contractor. 

(el  Heports   The  contractor  shall  furnish 
su(  h  progress  reports  and  schedules, 
financiiil  and  cijst  n^ports.  and  other  reports 
concerning  the  work  under  this  contract  as 
the  contracting  officer  may  from  time  to  time 
require. 

(f)  Inspections.  The  DOE  shall  have  the 
right  to  inspect  the  work  and  activities  of  the 
contractor  under  this  contract  at  such  time 
and  in  such  manner  as  it  shall  deem 
appropriate. 

Ig)  Subcontracts.  The  contractor  further 
agrees  to  require  the  inclusion  of  provisions 
similar  lo  those  in  paragraphs  (a)  through  (g) 
and  paragraph  (h)  of  this  clause  in  all 
sub(  ontracts  (including  fixed-price  or  unit- 
price  subcontracts  or  purchase  orders)  of  any 
tier  entered  into  hereunder  where,  under  the 
terms  of  the  subf oiilract.  costs  incurred  are 
a  factor  in  determining  the  amount  payable 
to  the  subconlrai:tor 

(h)  Comptroller  General  (1)  The 
Comptroller  General  of  the  United  States,  or 
an  authorized  representative,  shall  have 
ai:cess  to  and  the  right  to  examine  any  of  the 
contrac:tor's  directly  pertinent  records 
involving  transactions  related  to  this  contract 
or  a  subcontract  hereunder. 

(2)  This  paragraph  may  not  be  construed  to 
require  the  contractor  or  subcontractor  to 
create  or  maintain  any  record  that  the 
contractor  or  subcontractor  does  not  maintain 
in  the  ordinary  course  of  business  or 
pursuant  to  a  provision  of  law. 

|.t)  Nothing  in  this  c  ontract  shall  be 
deemed  lo  pre(  lude  an  audit  by  the  (mineral 
.\ci  Dunting  Office  of  any  transaction  under 
this  i:onlracl. 

(End  of  Clause) 

Alternate  I  iDt'.C  20001.  As  prescribed  in  48 
CKK  970  .t^7()(a)(2)(i).  if  the  contract  includes 
the  clause  at  48  CVK  ,52.215-11.  Price 
Reduction  for  Defec:tive  Cost  or  Pricing  Data. 
the  basic  clause  shall  be  modified  as  follows: 

(a)  Paragraph  (a)  of  the  basii:  clause  shall 
be  modified  bv  adding  the  words  "or 
anticipated  to  be  incurred"  after  the  words 
"allowable  costs  incurred." 

(b)  Paragraph  (g)  of  the  basic  clause  shall 
be  modified  by  adding  the  following: 


The  contractor  further  agrees  to  include  an 
".Audit"  clause,  the  substance  of  which  is  the 
"Audit"  clause  set  forth  at  48  CFR  52.21,5- 
2.  in  each  subcontrac  t  which  does  not 
in(  lude  provisions  similar  to  those  in 
paragraph  (a)  through  paragraph  (g)  and 
paragraph  (h)  of  this  clause,  but  which 
contains  a  "defective  cost  or  pricing  data" 
clause. 

Alternate  U  IDEC  2000).  As  prescribed  in 
48  CFR  970..1270(a)(2)(ii).  in  cost- 
reimbursement  contracts  involving  an 
estimated  cost  exceeding  S5  million  and 
expected  to  run  for  more  than  2  years,  and 
any  other  cost-reimbursement  contract 
determined  by  the  Head  of  the  Contracting 
.Activity  in  which  the  contractor  has  an 
established  internal  audit  organization,  add 
the  following  paragraph  (i)  to  the  basic 
clause: 

(i)  Internal  audit.  The  contractor  agrees  to 
conduct  an  internal  audit  and  examination 
satisfactory  to  DOE  of  the  records,  operations, 
expenses,  and  the  transactions  with  respect 
to  costs  claimed  to  be  allowable  under  this 
contract  annually  and  at  such  other  times  as 
may  be  mutually  agreed  upon.  The  results  of 
such  audit,  including  the  working  papers, 
shall  be  submitted  or  made  available  to  the 
contracting  officer.  The  contractor  shall 
include  this  paragraph  (i)  in  all  cost- 
reimbursement  subcontracts  with  an 
estimated  cost  exceeding  $5  million  and 
expected  to  run  for  more  than  2  years,  and 
any  other  cost-reimbursement  subcontract 
determined  by  the  Head  of  the  Contracting 
.Activity. 

970.5232-4    Obligation  of  funds. 

As  prescribed  in  48  CFR 
970.3270(a)(3),  insert  the  following 
clause: 
Obligation  of  Funds  (DEC  2000) 

(a)  Obligation  of  funds.  The  amount 
presently  obligated  by  the  Government  with 

respect  to  this  contract  is dollars  (S ). 

Such  amount  mav  be  increased  unilaterally 
by  DOE  by  written  notice  to  the  contractor 
and  may  be  increased  or  decreased  by  written 
agreement  of  the  parties  (whether  or  not  by 
formal  modification  of  this  contract). 
Estimated  collections  from  others  for  work 
and  services  to  be  performed  under  this 
contract  are  not  included  in  the  amount 
presently  obligated.  Such  collections,  to  the 
extent  actually  received  by  the  contractor, 
shall  be  processed  and  accounted  for  in 
acc:ordance  with  applicable  requirements 
imposed  by  the  contracting  officer  pursuant 
to  the  Laws,  regulations,  and  DOE  directives 
clause  of  this  contract.  Nothing  in  this 
paragraph  is  to  be  construed  as  authorizing 
the  contractor  to  exceed  limitations  stated  in 
financial  plans  established  by  DOE  and 
furnished  to  the  contractor  from  time  to  time 
under  this  contract. 

(b)  Limitation  on  payment  by  the 
Government.  Except  as  otherwise  provided  in 
this  contract  and  except  for  costs  which  may 
be  incurred  by  the  contractor  pursuant  to  the 
Termination  clause  of  this  contract  or  costs 
of  claims  allowable  under  the  contract 
oc:curring  after  completion  or  termination 
and  not  released  by  the  contractor  at  the  time 
of  financial  settlement  of  the  contract  in 


accordance  with  the  clause  entitled 
"Payments  and  Advances,"  payment  by  the 
Government  under  this  contract  on  account 
of  allowable  costs  shall  not,  in  the  aggregate, 
exceed  the  amount  obligated  with  respect  to 
this  contract,  less  the  contractor's  fee  and  any 
negotiated  fixed  amount.  Unless  expressly 
negated  in  this  contract,  payment  on  account 
of  those  costs  excepted  in  the  preceding 
sentence  which  are  in  excess  of  the  amount 
obligated  with  respect  to  this  contract  shall 
be  subject  to  the  availability  of: 

(1)  collections  accruing  to  the  contractor  in 
connection  with  the  work  under  this  contract 
and  processed  and  accounted  for  in 
accordance  with  applicable  requirements 
imposed  by  the  contracting  officer  pursuant 
to  the  Laws,  regulations,  and  EXDE  directives 
clause  of  this  contract,  and 

(2)  other  funds  which  DOE  may  legally  use 
for  such  purpose,  provided  DOE  will  use  its 
best  efforts  to  obtain  the  appropriation  of 
funds  for  this  purpose  if  not  otherwise 
available. 

(c)  Notices — Contractor  excused  from 
further  performance.  The  contractor  shall 
notify'  DOE  in  writing  whenever  the 
unexpended  balance  of  available  funds 
(including  collections  available  under 
paragraph  (a)  of  this  clause),  plus  the 
contractor's  best  estimate  of  collections  to  be 

received  and  available  during  the day 

period  hereinafter  specified,  is  in  the 
contractor's  best  judgment  sufficient  to 
continue  contract  operations  at  the 

programmed  rate  for  only days  and  to 

cover  the  contractor's  unpaid  fee  and  any 
negotiated  fixed  amounts,  and  outstanding 
encumbrances  and  liabilities  on  account  of 
costs  allowable  under  the  contract  at  the  end 
of  such  period.  Whenever  the  unexpended 
balance  of  available  funds  (including 
collections  available  under  paragraph  (a)  of 
this  clause),  less  the  amount  of  the 
contractor's  fee  then  earned  but  not  paid  and 
any  negotiated  fixed  amounts,  is  in  the 
contractor's  best  judgment  sufficient  only  to 
liquidate  outstanding  encumbrances  and 
liabilities  on  account  of  costs  allowable 
under  this  contract,  the  contractor  shall 
immediately  notify  DOE  and  shall  make  no 
further  encumbrances  or  expenditures 
(except  to  liquidate  existing  encumbrances 
and  liabilities),  and,  unless  the  parties 
otherwise  agree,  the  contractor  shall  be 
excused  from  further  performance  (except 
such  performance  as  may  become  necessary 
in  connection  with  termination  by  the 
Government)  and-  the  performance  of  all  work 
hereunder  will  be  deemed  to  have  been 
terminated  for  the  convenience  of  the 
Government  in  accordance  with  the 
provisions  of  the  Termination  clause  of  this 
contract. 

(d)  Financial  plans;  cost  and  encumbrance 
limitations.  In  addition  to  the  limitations 
provided  for  elsewhere  in  this  contract,  DOE 
may.  through  financial  plans,  such  as 
Approved  Funding  Programs,  or  other, 
directives  issued  to  the  contractor,  establish 
controls  on  the  costs  to  be  incurred  and 
encumbrances  to  be  made  in  the  performance 
of  the  contract  work.  Such  plans  and 
directives  may  be  amended  or  supplemented 
from  time  to  time  by  DOE.  The  contractor 
agrees 


(1)  to  comply  with  the  specific  limitations 
(ceilings)  on  costs  and  encumbrances  set 
forth  in  such  plans  and  directives. 

(2)  to  comply  with  other  requirements  of 
such  plans  and  directives,  and 

(3)  to  notify  DOE  promptly,  in  writing, 
whenever  it  has  reason  to  believe  that  any 
limitation  on  costs  and  encumbrances  will  be 
exceeded  or  substantially  underrun. 

(e)  Government's  right  to  terminate  not 
affected.  The  giving  of  any  notice  under  this 
clause  shall  not  be  construed  to  waive  or 
impair  any  right  of  the  Government  to 
terminate  the  contract  under  the  provisions 
of  the  Termination  clause  of  this  contract. 

(End  of  Clause) 

Alternate  I  (DEC  2000).  As  prescribed  in  48 
CFR  970.3270(a)(3)(i).  paragraph  (d)  of  the 
clause  may  be  omitted  in  contracts  which, 
expressly  or  otherwise,  provide  a  contractual 
basis  for  equivalent  controls  in  a  separate 
clause. 

970.5232-5    Liability  with  respect  to  cost 
accounting  standards. 

As  prescribed  in  48  CFR 
970.3270(a)(5),  insert  the  following 
clause: 

Liability  With  Respect  to  Cost  Accounting 
Standards  (DEC  2000) 

(a)  The  contractor  is  not  liable  to  the 
Government  for  increased  costs  or  interest 
resulting  from  its  failure  to  comply  with  the 
clauses  of  this  contract  entitled.  "Cost 
Accounting  Standards,"  and  "Administration 
of  Cost  Accounting  Standards."  if  its  failure 
to  comply  with  the  clauses  is  caused  by  the 
contractor's  compliance  with  published  DOE 
financial  management  policies  and 
procedures  or  other  requirements  established 
by  the  Department's  Chief  Financial  Officer 
or  Procurement  Executive. 

(b)  The  contractor  is  not  liable  to  the 
Government  for  increased  costs  or  interest 
resulting  from  its  subcontractors'  failure  to 
comply  with  the  clauses  at  FAR  52.230-2. 
"Cost  Accounting  Standards."  and  FAR 
52.230-6.  "Administration  of  Cost 
Accounting  Standards."  if  the  contractor 
includes  in  each  covered  subcontract  a  clause 
making  the  subcontractor  liable  to  the 
Government  for  increased  costs  or  interest 
resulting  from  the  subcontractor's  failure  to 
comply  with  the  clauses:  and  the  contractor 
seeks  the  subcontract  price  adjustment  and 
cooperates  with  the  Government  in  the 
Government's  attempts  to  recover  from  the 
subcontractor. 

970.5232-6    Work  for  others  funding 
authorization. 

As  prescribed  in  48  CFR 
970.3270(a)(6),  insert  the  following 
clause: 

Work  for  Others  Funding  Authorization  (DEC 
2000) 

Any  uncollectible  receivables  resulting 
from  the  contractor  utilizing  contractor 
corporate  funding  for  reimbursable  work 
shall  be  the  responsibility  of  the  contractor, 
and  the  United  States  Government  shall  have 
no  liability  to  the  contractor  for  the 
contractor's  uncollected  receivables.  The 
contractor  is  permitted  to  provide  advance 


payment  utilizing  contractor  corporate  funds 
for  reimbursable  work  to  be  performed  by  the 
contractor  for  a  non-Federal  entity  in 
instances  where  advance  payment  from  that 
entity  is  required  under  the  Laws, 
regulations,  and  DOE  directives  clause  of  this 
contract  and  such  advance  cannot  be 
obtained.  The  contractor  is  also  permitted  to 
provide  advance  payment  utilizing  contractor 
corporate  funds  to  continue  reimbursable 
work  to  be  performed  by  the  c:ontractor  for 
a  Federal  entity  when  the  term  or  the  funds 
on  a  Federal  interagency  agreement  required 
under  the  Laws,  regulations,  and  DOE 
directives  clause  of  this  contract  have 
elapsed.  The  contractor's  utilization  of 
contractor  corporate  funds  does  not  relieve 
the  contractor  of  its  responsibility  to  comply 
with  all  requirements  for  Work  for  Others 
applicable  to  this  contract. 

970.5232-7    Financial  management 
system. 

As  prescribed  in  48  CFR 
970..3270(b)(1),  insert  the  following 
clause: 

Financial  Management  System  (DEC  2000) 

The  contractor  shall  maintain  and 
administer  a  financial  management  system 
that  is  suitable  to  provide  proper  accounting 
in  accordance  with  DOE  requirements  for 
assets,  liabilities,  collections  accruing  to  the 
contractor  in  connection  with  the  work  under 
this  contract,  expenditures,  costs,  and 
encumbrances:  permits  the  preparation  of 
accounts  and  accurate,  reliable  financial  and 
statistical  reports:  and  assures  that 
accountability  for  the  assets  can  be 
maintained.  The  contractor  shall  submit  to 
DOE  for  written  approval  an  annual  plan  for 
new  financial  management  systems  and/or 
subsystems  and  major  enhancements  and/or 
upgrades  to  the  currently  existing  financial 
systems  and/or  subsystems.  The  contractor 
shall  notify  DOE  thirty  (30)  days  in  advance 
of  any  planned  implementation  of  any 
substantial  deviation  from  this  plan  and.  as 
requested  by  the  contracting  officer,  shall 
submit  any  such  deviation  to  DOE  for  written 
approval  before  implementation. 

970.5232-8    Integrated  accounting. 

As  prescribed  in  48  CFR 
970.3270(b)(2).  insert  the  following 
clause: 
Integrated  Accounting  (DEC  2000) 

Integrated  accounting  procedures  are 
required  for  use  under  this  contract.  The 
contractor's  financial  management  system 
shall  include  an  integrated  accounting 
system  that  is  linked  to  DOE's  accounts 
through  the  use  of  reciprocal  accounts  and 
that  has  electronic  capability  to  transmit 
monthly  and  year-end  self-balancing  trial 
balances  to  the  Department's  Primary 
.Accounting  System  for  reporting  financial 
activity  under  this  contract  in  accordance 
with  requirements  imposed  by  the 
contracting  officer  pursuant  to  the  Laws, 
regulations,  and  DOE  directives  clause  of  this 
contract. 
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970.5235-1     Federally  funded  research  and 
development  center  sponsoring  agreenjent. 

As  prescribed  in  48  CFR  970.3501-4. 
the  contracting  officer  shall  insert  the 
following  clause. 

Federallv  Funded  Research  and  Uevelopmeiit 
Center  Sponsoring  Agreement  (DEC  2000) 

(a)  Pursuant  to  48  CFR  35.017-1,  this 
contract  constitutes  the  sponsoring 
agreement  between  the  Department  of  Energy 
and  th^•  contractor,  which  establishes  the 
relationship  for  the  operation  of  a 
Department  of  Energy  sponsored  Federally 
Funded  Research  and  Dev  elopment  Center 
(FFRDC). 

(b)  In  the  operation  of  this  FFRDC.  the 
contractor  mav  be  provided  access  beyond 
that  which  is  common  to  the  normal 
contractual  relationship,  to  Covernment  and 
supplier  data,  including  sensitive  and 
proprietary  data,  and  to  Government 
emplovees  and  facilities  needed  to  discharge 
its  responsibilities  efficientiv  and  effectivelv. 
Because  of  this  special  relationship,  it  is 
essential  that  the  FFRDC  be  operated  in  the 
public  interest  with  objectivity  and 
independence,  be  free  from  organizational 
conflicts  of  interest,  and  have  full  disclosure 
of  its  affairs  to  the  Department  of  Energy. 

(c)  Unless  otherwise  provided  by  the 
contract,  the  contractor  may  accept  work 
from  a  nonsponsor  (as  defined  in  48  CFR 
35.017)  in  accordance  with  the  rwjuiremenis 
and  limitations  of  DOE  Order  481  1 .  Work  for 
Others  (Non-Department  of  Energy  Funded 
Work)  (see  current  version). 

(d)  As  an  FFRDC.  the  contractor  shall  not 
use  its  privileged  information  or  access  to 
government  facilities  to  compete  with  the 
private  sector.  Specific,  guidance  on  restricted 
activities  is  contained  in  DOE  Order  481.1. 

(End  of  Clause) 

970.5236-1     Government  facility 
subcontract  approval. 

.As  prescribed  in  48  CFR  970.3605-2, 
insert  the  following  clause: 

Government  Fat  ilil\  Subcontract  Approval 
(DEC  2000) 

Upon  request  of  the  contracting  officer  and 
acceptance  thereof  by  the  contractor,  the 
contractor  shall  procure,  by  sub(  ontrai  t.  the 
construction  of  new  facilities  or  the  alteration 
or  repair  of  Government-owned  facilities  at 
the  plant  .-Xny  subcontract  entered  into 
under  this  paragraph  shall  be  subject  to  the 
written  approval  of  the  t:ontrat:ting  officer 
and  shall  contain  the  provisions  relative  to 
labor  and  wages  required  by  law  to  be 
included  in  contracts  for  the  construction, 
alteration,  and  or  repair,  including  painting 
and  decorating,  of  a  public  building  or  public- 
work. 

(End  of  Clause) 

970.5237-2    Facilities  management. 

As  prescribed  in  48  CFR  970.3770-2. 
insert  the  following  clause: 
Facilities  Management  (DEC  2000) 

Copies  of  DOE  Directives  referenced  herein 
are  available  from  the  contracting  officer. 

(a)  Site  development  planning.  The 
Government  shall  provide  to  the  contractor 


site  development  guidance  for  the  facilities 
and  lands  for  whi(  h  the  contractor  is 
responsible  under  the  tenns  and  conditions 
of  this  contract   Based  upon  this  guidance, 
the  contrai  tor  shall  prepare,  and  maintain 
through  annual  updates,  a  Long-Range  Site 
Development  Plan  (Plan)  to  reflect  those 
acticms  necessarv  to  keep  the  development  of 
these  facilities  current  with  the  needs  of  the 
Government  and  allow  the  contractor  to 
successfully  accomplish  the  work  required 
under  this  contrac  t.  In  developing  this  Plan, 
the  contractor  shall  follow  the  procedural 
guidance  set  forth  in  the  applicable  DOE 
Directives  in  the  Life  Cycle  Facility 
Operations  Series  listed  elsewhere  in  this 
contract.  The  contrac:tor  shall  use  the  Plan  to 
manage  and  control  the  development  of 
facilities  and  lands.  All  plans  and  revisions 
shall  be  approved  by  the  (lovernment. 

(b)  Cifnera!  dfsign  criteria.  The  general 
design  criteria  which  shall  be  utilized  by  the 
contractor  in  managing  the  site  for  which  it 
is  responsible  untier  this  contract  are  those 
spec  ified  in  the  ajiplicable  DOE  Directives  in 
the  6430.  Design  Oiteria.  series  listed 
elsewhere  in  this  contract.  The  contrac:tor 
sh.ill  compiv  with  these  mandatory, 
minimally  acceptable  requirements  for  all 
facility  designs  with  regard  to  any  building 
ac  quisition,  new  facility,  facility  addition  or 
alteration  or  facility  lease  undertaken  as  part 
of  the  site  development  activities  of 
paragraph  la)  of  this  clause.  This  includes  on- 
site  constniited  buildings,  pre-engineered 
buildings,  plan-fabricated  modular  buildings, 
and  lemporars  facilities.  For  existing 
facilities,  original  design  criteria  apply  to  the 
stmcture  in  general:  however,  additions  or 
modifications  shall  c:omply  with  this 
direi::tive  and  the  associated  latest  editions  of 
the  referenc  es  therein.  .\n  exception  may  be 
granted  for  off-site  office  space  being  leased 
bv  the  c  ontractor  on  a  temporary  basis. 

(c :)  Energy  management.  The  contractor 
shall  manage  the  facilities  for  which  il  is 
responsible  under  the  terms  and  conditions 
of  this  contract  in  an  energy  efficient  manner 
in  accordanc:e  with  the  applicable  DOE 
Directives  in  the  Life  Cycle  Facility 
Operations  Series  listed  elsewhere  in  this 
contract.  The  c:ontrac:tor  shall  develop  a  10- 
vear  energy  management  plan  for  each  site 
with  annual  reviews  and  revisions  The 
contractor  shall  submit  an  annual  report  on 
progress  toward  achieving  the  goals  of  the  10- 
year  plan  for  each  individual  site,  and  an 
energv  conservation  analysis  report  for  each 
new  building  or  building  addition  project. 
.Any  acquisition  of  utility  ser\'ices  by  the 
contractor  shall  be  c:ondut;ted  in  accordance 
with  48  CFR  ')70.41 

(d)  Subcontract  Hequirements.  To  the 
extent  the  contractor  subcontracts 
performance  of  any  of  the  responsibilities 
discussed  in  this  clause,  the  subcontract  shall 
contain  the;  requirements  of  this  clause 
relative  to  the  subcontracted  responsibilities. 

(End  of  Clause) 


970.5242-1 
costs. 


Penalties  for  unallowable 


As  prescribed  in  48  CFR  970.4207- 
03-70,  insert  the  following  clause: 


Penalties  for  Unallowable  Costs  (DEC  2000) 

(a)  Contractors  which  include  unallowable 
cost  in  a  submission  for  settlement  for  c:nst 
incurred,  may  be  subject  to  penalties. 

(b)  If,  during  the  review  of  a  submission  for 
settlement  of  cost  incurred,  the  contracting 
offii;er  determines  that  the  submission 
contains  an  expressly  unallowable  cost  or  a 
cost  determined  to  be  unallowable  prior  to 
the  submission,  the  contracting  officer  shall 
assess  a  penalty. 

(c)  Unallowable  costs  are  either  expressly 
unallowable  or  determined  unallowable. 

(1)  .An  expressly  unallowable  cost  is  a 
particular  item  or  type  of  cost  which,  under 
the  express  provisions  of  an  applicable  law. 
regulation,  or  this  contract,  is  specifically 
named  and  staled  to  be  unallowable. 

(2)  A  cost  determined  unallowable  is  one 
which,  for  that  contractor, 

(i)  was  subjec;t  to  a  contracting  officer's 
final  decision  and  not  appealed: 

(ii)  the  Department's  Board  of  Contract 
Appeals  or  a  court  has  previously  ruled  as 
unallowable:  or 

(iii)  was  mutually  agreed  to  be 
unallowable. 

(d)  If  the  contracting  officer  determines 
that  a  cost  submitted  by  the  c:ontractor  in  its 
submission  for  settlement  of  cost  incurred  is: 

(1)  expressly  unallowable,  then  the 
contracting  officer  shall  assess  a  penalty  in 
an  amount  equal  to  the  disallowed  cost 
alloc:ated  to  this  contract  plus  interest  on  the 
paid  portion  of  the  disallowed  cost.  Interest 
shall  be  computed  from  the  date  of 
overpayment  to  the  date  of  repayment  using 
the  interest  rate  specified  by  the  Secretary  of 
the  Treasury  pursuant  to  Pub.  L,  92-41  (85 
Stat.  97):  or 

(2)  determined  unallowable,  then  the 
contrac:ting  officer  shall  assess  a  penalty  in 
an  amount  equal  to  two  times  the  amount  of 
the  disallowed  c;ost  allocated  to  this  contract. 

(e)  The  contracting  officer  may  waive  the 
penalty  provisions  when 

(1)  the  contrac;tor  withdraws  the 
submission  before  the  formal  initiation  of  an 
audit  of  the  submission  and  submits  a 
revised  submission; 

(2)  the  amount  of  the  unallowable  costs 
allocated  to  covered  contracts  is  $10,000  or 
less:  or 

(3)  the  contractor  demonstrates  to  the 
contracting  officer's  satisfaction  that: 

(i)  it  has  established  appropriate  policies, 
personnel  training,  and  an  internal  control 
and  review  system  that  provides  assurances 
that  unallowable  costs  subject  to  penalties 
are  prec  luded  from  the  contractor's 
submission  for  settlement  of  costs:  and  * 

(ii)  the  unallowable  costs  subject  to  the 
penalty  were  inadvertently  incorporated  into 
the  submission, 

(End  of  clause) 

970.5243-1     Changes. 

As  prescribed  in  48  CFR  970.4302-1. 
the  contracting  officer  shall  insert  the 
following  clause  in  all  management  and 
operating  contracts: 
Changes (DEC  2000) 

(a)  Changes  and  adjustment  of  fee.  The 
contracting  officer  may  at  any  time  and 
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without  notice  to  the  sureties,  if  any,  issue 
written  directions  within  the  general  scope  of 
this  contract  requiring  additional  work  or 
directing  the  omission  of,  or  variation  in. 
work  covered  by  this  contract.  If  any  such 
direction  results  in  a  material  change  in  the 
amount  or  character  of  the  work  described  in 
the  "Statement  of  Work,"  an  equitable 
adjustment  of  the  fee.  if  any,  shall  be  made 
in  accordance  with  the  agreement  of  the 
parties  and  the  contract  shall  be  modified  in 
wTiting  accordingly.  Any  claim  by  the 
contractor  for  an  adjustment  under  this 
clause  must  be  asserted  in  writing  within  30 
days  from  the  date  of  receipt  by  the 
contractor  of  the  notification  of  change: 
provided,  however,  that  the  contracting 
officer,  if  it  is  determined  that  the  facts 
justify  such  action,  may  receive  and  act  upon 
any  such  claim  asserted  at  any  time  prior  to 
final  payment  under  this  contract.  A  failure 
to  agree  on  an  equitable  adjustment  under 
this  clause  shall  be  deemed  to  be  a  dispute 
within  the  meaning  of  the  clause  entitled 
"Disputes." 

(b)  Work  to  continue.  Nothing  contained  in 
this  clause  shall  excuse  the  contractor  from 
proceeding  with  the  prosecution  of  the  work 
in  accordance  with  the  requirements  of  any 
direction  hereunder. 

(End  of  Clause) 

970.5244-1    Contractor  purchasing 
system. 

As  prescribed  in  48  CFR  970.4402-5, 
insert  the  following  clause: 
ConUactor  Purchasing  System  (DEC  2000) 

(a)  General.  The  contractor  shall  develop, 
implement,  and  maintain  formal  policies, 
practices,  and  procedures  to  be  used  in  the 
award  of  subcontracts  consistent  with  this 
clause  and  48  CFR  970,44.  The  contractor's 
purchasing  system  and  methods  shall  be 
fully  documented,  consistently  applied,  and 
acceptable  to  DOE  in  accordance  with  48 
CFR  970.4401-1.  The  contractor  shall 
maintain  file  documentation  which  is 
appropriate  to  the  value  of  the  purchase  and 
is  adequate  to  establish  the  propriety  of  the 
transaction  and  the  price  paid.  The 
contractor's  purchasing  performance  will  be 
evaluated  against  such  performance  criteria 
and  measures  as  may  be  set  forth  elsewhere 
in  this  contract.  DOE  reserves  the  right  at  any 
time  to  require  that  the  contractor  submit  for 
approval  any  or  all  purchases  under  this 
contract.  The  contractor  shall  not  purchase 
any  item  or  service  the  purchase  of  which  is 
expressly  prohibited  by  the  written  direction 
of  DOE  and  shall  use  such  special  and 
directed  sources  as  may  be  expressly 
required  by  the  DOE  contracting  officer.  DOE 
will  conduct  periodic  appraisals  of  the 
contractor's  management  of  all  facets  of  the 
purchasing  function,  including  the 
contractor's  compliance  with  its  approved 
system  and  methods.  Such  appraisals  will  be 
performed  through  the  conduct  of  Contractor 
Purchasing  System  Reviews  in  accordance 
with  48  CFR  subpart  44.3.  or.  when  approved 
by  the  contracting  officer,  through  the 
contractor's  participation  in  the  conduct  of 
the  Balanced  Scorecard  performance 
measurement  and  performance  management 
system.  The  contractor's  approved 


purchasing  system  and  methods  shall 
include  the  requirements  set  forth  in 
paragraphs  (b)  through  (x)  of  this  clause. 

(b)  Acquisition  of  utility  ser\'ices.  L'tility 
services  shall  be  acquired  in  accordance  with 
the  requirements  of  48  CFR  970.41. 

(c)  Acquisition  of  Real  Property.  Real 
property  shall  be  acquired  in  accordance 
with  48  CFR  Subpart  917.74. 

(d)  Advance  Notice  of  Proposed 
Subcontract  Awards.  Advance  notice  shall  be 
provided  in  accordance  with  48  CFR 

•970.4401-3. 

(e)  Audit  of  Subcontractors.  (1)  The 
contractor  shall  provide  for: 

(i)  periodic  post-award  audit  of  cost- 
reimbursement  subcontractors  at  all  tiers, 
and 

(ii)  audits,  where  necessary .  to  provide  a 
valid  basis  for  pre-award  or  cost  or  price 
analysis. 

(2)  Responsibility  for  determining  the  costs 
allowable  under  each  cost-reimbursement 
subcontract  remains  with  the  contractor  or 
next  higher-tier  subcontractor.  The  contractor 
shall  provide,  in  appropriate  cases,  for  the 
timely  involvement  of  the  contractor  and  the 
DOE  contracting  officer  in  resolution  of 
subcontract  cost  allowability. 

(3)  Where  audits  of  subcontractors  at  any 
tier  are  required,  arrangements  may  be  made 
to  have  the  cognizant  Federal  agency  perform 
the  audit  of  the  subcontract.  These 
arrangements  shall  be  made  administratively 
between  DOE  and  the  other  agency  involved 
and  shall  provide  for  the  cognizant  agency  to 
audit  in  an  appropriate  manner  in  light  of  the 
magnitude  and  nature  of  the  subcontract.  In 
no  case,  however,  shall  these  arrangements 
preclude  determination  by  the  DOE 
contracting  officer  of  the  allowability  or 
unallowability  of  subcontractor  costs  claimed 
for  reimbursement  by  the  contractor. 

(4)  Allowable  costs  for  cost  reimbursable 
subcontracts  are  to  be  determined  in 
accordance  with  the  cost  principles  of  48 
CFR  Part  31,  appropriate  for  the  type  of 
organization  to  which  the  subcontract  is  to  be 
awarded,  as  supplemented  by  48  CFR  Part 
931.  Allowable  costs  in  the  purchase  or 
transfer  from  contractor-affiliated  sources 
shall  be  determined  in  accordance  with  48 
CFR  970.4402-3  and  48  CFR  970.3102-3- 
21(b), 

(f)  Bonds  and  Insurance.  (1)  The  contractor 
shall  require  performance  bonds  in  penal 
amounts  as  set  forth  in  48  CFR  28.102-2(a) 
for  all  fixed  priced  and  unit-priced 
construction  subcontracts  in  excess  of 
$100,000,  The  contractor  shall  consider  the 
use  of  performance  bonds  in  fixed  price 
nonconstruction  subcontracts,  where 
appropriate. 

(2)  For  fixed-price,  unit-priced  and  cost 
reimbursement  construction  subcontracts  in 
excess  of  $100,000  a  payment  bond  shall  be 
obtained  on  Standard  Form  25A  modified  to 
name  the  contractor  as  well  as  the  United 
States  of  America  as  obligees.  The  penal 
amounts  shall  be  determined  in  accordance 
with48CFR28.102-2(b). 

(3)  For  fixed-price,  unit-priced  and  cost- 
reimbursement  construction  subcontracts, 
greater  than  $25,000,  but  not  greater  than 
$100,000,  the  contractor  shall  select  two  or 
more  of  the  payment  protections  at  48  CFR 


28.102-1  (b),  giving  particular  consideration 
to  the  inclusion  of  an  irrevocable  letter  of 
credit  as  one  of  the  selected  alternatives. 

(4)  A  subcontractor  may  have  more  than 
one  acceptable  surety  in  both  construction 
and  other  subcontracts,  provided  that  in  no 
case  will  the  liability  of  any  one  surety 
exceed  the  maximum  penal  sum  for  which  it 
is  qualified  for  any  one  obligation.  For 
subcontracts  other  than  construction,  a  co- 
surety (two  or  more  sureties  together)  may 
reinsure  amounts  in  excess  of  their 
individual  c:apacity.  with  each  surety  having 
the  required  underwTiting  capacity  that 
appears  on  the  list  of  acceptable  corporate 
sureties. 

(g)  Buy  American.  The  contractor  shall 
comply  with  the  provisions  of  the  Buy 
American  .Act  as  reflected  in  48  CFR  52.225- 
3  and  48  CFR  52.225-5.  The  contractor  shall 
forward  determinations  of  nonavailability  of 
individual  items  to  the  DOE  contrac;ting 
officer  for  approval.  Items  in  excess  of 
$100,000  require  the  prior  conc:urrence  of  the 
Head  of  Contracting  .Activity.  If,  however,  the 
contractor  has  an  approved  purchasing 
system,  the  Head  of  the  Contracting  .Activity 
mav  authorize  the  contractor  to  make 
determinations  of  nonavailability  for 
individual  items  valued  at  $100,000  or  less. 

(h)  Construction  and  Architect-Engineer 
Subcontracts.  (1)  Independent  Estimates  A 
detailed,  independent  estimate  of  costs  shall 
be  prepared  for  all  construction  work  to  be 
subcontracted. 

(2)  Specifications.  Specifications  for 
construction  shall  be  prepared  in  accordance 
with  the  DOE  publication  entitled  "General 
Design  Criteria  Manual.  " 

(3)  Prevention  of  Conflict  of  Interest  (i)  The 
contractor  shall  not  award  a  subcontract  for 
construction  to  the  architect-engineer  firm  or 
an  affiliate  that  prepared  the  design.  This 
prohibition  does  not  preclude  the  award  of 

a  "turnkey"  subcontract  so  long  as  the 
subcontractor  assumes  all  liability  for  defects 
in  design  and  construction  and  consequential 
damages. 

(ii)  The  contractor  shall  not  award  both  a 
cost-reimbursement  subcontract  and  a  fixed- 
price  subcontract  for  construction  or 
architect-engineer  ser\ices  or  any 
combination  thereof  to  the  same  firm  where 
those  subcontracts  will  be  performed  at  the 
same  site. 

(iii)  The  contractor  shall  not  employ  the 
construction  subcontractor  or  an  affiliate  to 
inspect  the  firms  work.  The  c;ontractor  shall 
assure  that  the  working  relationships  of  the 
construction  subcontractor  and  the 
subcontractor  inspecting  its  work  and  the 
authority  of  the  inspector  are  clearly  defined, 

(i)  Contractor-Affiliated  Sources. 
Equipment,  materials,  supplies,  or  services 
from  a  contractor-affiliated  .soun:e  shall  be 
purchased  or  transferred  in  accordance  with 
48  CFR  970.4402-3. 

(j)  Contractor-Subcontractor  Relationship 
The  obligations  of  the  contractor  under 
paragraph  (a)  of  this  clause,  inc  luding  the 
development  of  the  purchasing  system  and 
methods,  and  purchases  made  pursuant 
thereto,  shall  not  relieve  the  contrac  tor  ol  any 
obligation  under  this  contract  (including, 
among  other  things,  the  obligation  to 
properly  super\ise,  administer,  and 
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coordinate  the  work  of  subcontrai  tors). 
Subcontracts  shall  be  in  the  name  of  the 
contractor,  and  shall  not  bind  or  purport  to 
bind  the  Government 

(k)  Govfmmt'nt  Pniprrty  Identification, 
inspection,  maintenance,  protection,  and 
disposition  of  Government  property  shall 
conform  with  the  policies  and  pruu  iples  of 
48  CFR  Part  4.5.  48  CFR  945.  the  Federal 
Properly  Management  Regulations  41  CFR 
Chapter  101.  the  DOF  Properlv  .Management 
Regulations  41  CFR  Chapter  109.  and  their 
contracts. 

(1)  Indemnitiratiun  Except  for  Price- 
.•\nderson  Nu(  lear  Hazards  hidemnity.  no 
subcontractor  may  be  indemnified  except 
with  the  prior  approval  of  the  Senior 
Prot  urement  Executive. 

(m)  leasing  of  Motor  Vehicles.  Contractors 
shall  complv\vith  48  CFR  8.11  and  48  CFR 
908. 11 

(n)  \lake-or-Buy  Plans.  Acquisition  of 
property  and  services  shall  be  obtained  on  a 
least-cost  basis,  consistent  with  the 
requirements  of  the  "Make-or-Buy  Plan" 
clause  of  this  contract  and  the  contractor's 
approved  make-or-buy  plan. 

(0)  Management.  Acquisition  and  Use  of 
Information  Resources.  Requirements  for 
automatic  data  processing  resources  and 
telecommunications  facilities,  services,  and 
equipment,  shall  be  reviewed  and  approved 
in  accordance  with  applicable  DOE  Orders 
and  regulations  regarding  information 
resources. 

(p)  Priorities.  Allocations  and  Allotments. 
Priorities,  allocations  and  allotments  shall  be 
extended  to  appi^opriate  subcontracts  in 
accordance  with  the  clause  or  clauses  of  this 
contract  dealing  with  priorities  and 
aJlocations. 

(q)  Punhase  of  Special  Items.  Purchase  of 
the  following  items  shall  be  in  accordaniie 
with  the  following  provisions  of  48  CFR 
908.71  and  the  Federal  Property  Management 
Regulations,  41  CFR  Chapter  101: 

(1)  Motor  vehicles — »8  CFR  908.7101 

(2)  Aircraft— 48  CFR  908.7102 

(3)  Security  Cabinets — 18  CPR  908.7106 

(4)  Alcohol — 18  CFR  908  7107 

(5)  Helium— 48  CFR  908  7108 

(6)  Fuels  and  pai  kaged  petroleum 
products — 48  CFR  908.7109 

(7)  Coal — »8CFR  908.7110 

(8)  Arms  and  .Ammunition — 48  CFR 
908.7111 

(9)  Heavy  Water— 48  CFR  908.7121(a) 

(10)  Precious  Metals — 18  C:FR  908.7121(b) 

(11)  Lithium— 48  CFR  908.7121(c) 

(12)  Products  and  servu  es  of  the  blind  and 
severeiv  handicapped — 11  f;FR  101-26  701 

(IS)  Products  made  in  Federal  penal  and 
correctional  institutions — 41  CFR  101-26.702 

(r)  Purrtiase  vs.  Lease  Determinations. 
Contractors  shall  determine  whether  required 
equipment  and  property  should  be  purchased 
or  leased,  and  establish  appropriate 
thresholds  for  application  of  lease  vs. 
pun  base  determinations.  Such 
determinations  shall  be  made: 

(1)  at  time  of  original  acquisition: 

(2)  when  lease  renewals  are  being 
considered;  and 

(3)  at  other  times  as  circumstances  warrant, 
(s)  Quality  Assurance.  Contractors  shall 

provide  no  less  protection  for  the 


Government  in  its  subcontracts  than  is 
provided  in  the  prime  contract. 

(t)  Setoff  ot  .Assigned  Subcontractor 
Proceeds.  Where  a  subcontractor  has  been 
permitted  to  assign  payments  to  a  financial 
institution,  the  assignment  shall  treat  any 
right  of  setoff  in  accordance  with  48  CFR 
932,803, 

(u)  Strategic  and  Critical  Materials.  The 
contractor  may  use  strategic  and  critic.al 
materials  in  the  National  Defense  Stockpile. 

(v)  Termination.  When  subcontracts  are 
terminated  as  a  result  of  the  termination  of 
all  or  a  portion  of  this  (  ontract,  the  contractor 
shall  settle  with  subcontra(  tors  in  t.onformity 
with  the  policies  and  principles  relating  to 
settlement  of  prime  rontrai  ts  in  48  CFR 
Subparts  49.1,  49.2  and  49,3.  When 
subcontrar  ts  are  terminated  for  reasons  other 
than  termination  of  this  contract,  the 
contractor  shall  settle  such  subcontracts  in 
general  conforniit\  with  the  policies  and 
principles  in  48  CFR  Subparts  49.1.  49.2. 
49.3  and  49.4   Fac  h  such  termination  shall  be 
documented  and  consistent  with  the  terms  of 
this  conlrai  t.  Terminations  which  require 
approval  In  the  (Jcnernment  shall  be 
supported  by  accounting  data  and  other 
information  as  may  be  directed  by  the 
contracting  officer. 

(w)  Unclassified  Controlled  Nuclear 
Information  Sub(  ontracts  involving 
unclassified  urn  ontrolled  nuclear 
information  shall  be  treated  in  accordance 
with  lOCFR  (lart  1017. 

(x)  Sub((inlr(ut  h'lowdown  Requirements. 
In  aildition  to  terms  and  conditions  that  are 
included  in  the  prime  contract  which  diret:t 
application  of  such  terms  and  conditions  in 
appropriate  subcontracts,  the  (ontractor  shall 
inc  hide  the  following  clauses  in 
subcontrai  ts.  as  applicable: 

(1)  Davis-Bacon  clau.ses  prescribed  in  48 
CFR  22.407. 

12)  Foreign  Iravt!!  clause  prescribed  in  48 
CFR  952.247-70. 

(3)  Counterintelligence  clause  prescribed 
in  48  CFR  970.0404^(a). 

(4)  Service  Contrat;t  Act  clauses  prescribed 
in  48  CFR  22.1006. 

(.5)  Stale  and  local  taxes  clause  prescribed 
in  48  CFR  970.2904-1, 

(6)  Cost  or  pricing  data  clauses  prescribed 
in  48  CFR  970,1504-3-l(b) 

(End  of  Cl.iusf) 

970.5245-1     Property, 

As  prescribed  in  48  CFR  970.4501- 
1(a),  insert  the  following  clause: 
Proper! v  (DEC  2000) 

(a|  Furnishing  uf  Government  property. 
The  Government  reserves  the  right  to  furnish 
any  propertv  or  services  required  for  the 
performant:e  of  the  work  under  this  contract 

(b)  Title  tu  propertv.  Except  as  otherwise 
provided  b\  the  contracting  officer,  title  to  all 
materials,  equipment,  supplies,  and  tangible 
persimal  propertv  of  everv  kind  and 
desi:ription  purchased  bv  the  contractor,  for 
the  cost  of  which  the  contractor  is  entitled  to 
be  reimbursed  as  a  direct  item  of  cost  under 
this  contract,  shall  pass  directlv  from  the 
vendor  to  the  Government.  The  Government 
reserves  the  right  to  inspect,  and  to  accept  or 
reject,  any  item  of  such  property.  The 


contractor  shall  make  such  disposition  of 
rejected  items  as  the  contracting  officer  shall 
direct.  Title  to  other  property,  the  cost  of 
which  is  reimbursable  to  the  contractor 
under  this  contract,  shall  pass  to  and  vest  in 
the  Government  upon  (1)  issuance  for  use  of 
such  property  in  the  performance  of  this 
contract,  or  (2)  commencement  of  processing 
or  use  of  such  property  in  the  performance 
of  this  contract,  or  (3)  reimbursement  of  the 
cost  thereof  by  the  Government,  whichever 
first  occurs.  Property  furnished  by  the 
Government  and  property  purchased  or 
furnished  by  the  contractor,  title  to  which 
vests  in  the  Government,  under  this 
paragraph  are  hereinafter  referred  to  as 
Government  property.  Title  to  Government 
property  shall  not  be  affected  by  the 
incorporation  of  the  property  into  or  the 
attachment  of  it  to  any  property  not  owned 
by  the  Government,  nor  shall  such 
Government  property  or  any  part  thereof,  be 
or  become  a  fixture  or  lose  its  identitv  as 
personality  by  reason  of  affixation  to  any 
realty. 

(c)  Identification.  To  the  extent  directed  by 
the  contracting  officer,  the  contractor  shall 
identify  Government  property  coming  into 
the  contractor's  possession  or  custody,  bv 
marking  and  segregating  in  such  a  way. 
satisfactory  to  the  contracting  officer,  as  shall 
indie  ate  its  ownership  by  the  Government. 

(d)  Disposition.  The  contractor  shall  make 
su(  h  disposition  of  Government  property 
which  has  come  into  the  possession  or 
custody  of  the  contractor  under  this  contract 
as  the  contracting  officer  may  direct  during 
the  progress  of  the  work  or  upon  completion 
or  termination  of  this  contract.  The 
contractor  may,  upon  such  terms  and 
conditions  as  the  contracting  officer  may 
approve,  sell,  or  exchange  such  propertv,  or 
acquire  such  property  at  a  price  agreed  upon 
by  the  contracting  officer  and  the  contractor 
as  the  fair  value  thereof.  The  amount 
received  by  the  contractor  as  the  result  of  any 
disposition,  or  the  agreed  fair  value  of  any 
suth  property  acquired  by  the  contractor, 
shall  be  applied  in  reduction  of  costs 
allowable  under  this  c:ontract  or  shall  be 
otherwise  credited  to  account  to  the 
Government,  as  the  contracting  officer  mav 
direct.  Upon  completion  of  the  work  or  the 
termination  of  this  contract,  the  contractor 
shall  render  an  accounting,  as  prescribed  by 
the  contracting  officer,  of  all  government 
property  which  had  come  into  the  possession 
or  custody  of  the  contrac;tor  under  this 
contract. 

(e)  Protection  of  government  propertv — 
management  of  high-risk  propertv  and 
classified  materials.  (1)  Tlie  contractor  shall 
take  all  reasonable  precautions,  and  such 
other  actions  as  may  be  directed  bv  the 
contracting  officer,  or  in  the  absence  of  such 
direction,  in  accordance  with  sound  business 
practice,  to  safeguard  and  protect  government 
property  in  the  contractor's  possession  or 

c  ustody. 

(2)  In  addition,  the  contrac:tor  shall  ensure 
that  adequate  safeguards  are  in  place,  and 
adhered  to,  for  the  handling,  control  and 
disposition  of  high-risk  propertv  and 
c  lassified  materials  throughout  the  life  cycle 
of  the  property  and  materials  c:onsistent  with 
the  policies,  practices  and  procedures  for 
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property  management  contained  in  the 
Federal  Property  Management  regulations  (41 
CFR  chapter  101),  the  Department  of  Energy 
Property  Management  regulations  (41  CFR 
chapter  109),  and  other  applicable 
regulations, 

(3)  High-risk  property  is  property,  the  loss, 
destruction,  demiage  to,  or  the  unintended  or 
premature  transfer  of  which  could  pose  risks 
to  the  public,  the  environment,  or  the 
national  security  interests  of  the  United 
States.  High-risk  property  includes 
proliferation  sensitive,  nuclear  related  dual 
use,  export  controlled,  chemically  or 
radioactively  contaminated,  hazardous,  and 
specially  designed  and  prepeired  property, 
including  property  on  the  militarily  critical 
technologies  list. 

(f)  Risk  of  loss  of  Government  property. 
(l)(i}  The  contractor  shall  not  be  liable  for  the 
loss  or  destruction  of,  or  damage  to. 
Government  property  unless  such  loss, 
destruction,  or  damage  was  caused  by  any  of 
the  following: 

(A)  Willful  misconduct  or  lack  of  good 
faith  on  the  part  of  the  contractor's  , 
managerial  personnel; 

(B)  Failure  of  the  contractor's  managerial 
personnel  to  take  all  reasonable  steps  to 
comply  with  any  appropriate  written 
direction  of  the  contracting  officer  to 
safeguard  such  property  under  paragraph  (e) 
of  this  clause;  or 

(C)  Failure  of  contractor  managerial 
personnel  to  establish,  administer,  or 
properly  maintain  an  approved  property 
management  system  in  accordance  with 
paragraph  (i)(l)  of  this  clause. 

(ii)  If.  after  an  initial  review  of  the  facts, 
the  contracting  officer  informs  the  contractor 
that  there  is  reason  to  believe  that  the  loss, 
destruction  of,  or  damage  to  the  government 
property  results  from  conduct  falling  within 
one  of  the  categories  set  forth  above,  the 
burden  of  proof  shall  be  upon  the  contractor 
to  show  that  the  contractor  should  not  be 
required  to  compensate  the  government  for 
the  loss,  destruction,  or  damage. 

(2)  In  the  event  that  the  contractor  is 
determined  liable  for  the  loss,  destruction  or 
damage  to  Government  property  in 
accordance  with  (f)(1)  of  this  clause,  the 
contractor's  compensation  to  the  Government 
shall  be  determined  as  follows: 

(i)  For  damaged  property,  the 
compensation  shall  be  the  cost  of  repairing 
such  damaged  property,  plus  any  costs 
incurred  for  temporary  replacement  of  the 
damaged  property.  However,  the  value  of 
repair  costs  shall  not  exceed  the  fair  market 
value  of  the  damaged  property.  If  a  fair 
market  value  of  the  property  does  not  exist, 
the  contracting  officer  shall  determine  the 
value  of  such  property,  consistent  with  all 
relevant  facts  and  circumstances. 

(ii)  For  destroyed  or  lost  property,  the 
compensation  shall  be  the  fair  market  value 
of  such  property  at  the  time  of  such  loss  or 
destruction,  plus  any  costs  incurred  for 


temporary  replacement  and  costs  associated 
with  the  disposition  of  destroyed  property.  If 
a  fair  market  value  of  the  property  does  not 
exist,  the  contracting  officer  shall  determine 
the  value  of  such  property,  consistent  with 
all  relevant  facts  and  circumstances. 

(3)  The  portion  of  the  cost  of  insurance 
obtained  by  the  contractor  that  is  allocable  to 
coverage  of  risks  of  loss  referred  to  in 
paragraph  (f)(1)  of  this  clause  is  not 
allowable. 

(g)  Steps  to  be  taken  in  event  of  loss.  In  the 
event  of  any  damage,  destruction,  or  loss  to 
Government  property  in  the  possession  or 
custody  of  the  contractor  with  a  value  above 
the  threshold  set  out  in  the  contractor's 
approved  property  management  system,  the 
contractor; 

(1)  Shall  immediately  inform  the 
contracting  officer  of  the  occasion  and  extent 
thereof. 

(2)  Shall  take  all  reasonable  steps  to  protect 
the  property  remaining,  and 

(3)  shall  repair  or  replace  the  damaged, 
destroyed,  or  lost  property  in  accordance 
with  the  written  direction  of  the  contracting 
officer.  The  contractor  shall  take  no  action 
prejudicial  to  the  right  of  the  Government  to 
recover  therefore,  and  shall  furnish  to  the 
Government,  on  request,  all  reasonable 
assistance  in  obtaining  recovery. 

(h)  Government  property  for  Government 
use  only.  Government  property  shall  be  used 
only  for  the  performance  of  this  contract. 

(i)  Property  Management.  (1)  Property 
Management  System,  (i)  The  contractor  shall 
establish,  administer,  and  properly  maintain 
an  approved  property  management  system  of 
accounting  for  and  control,  utilization, 
maintenance,  repair,  protection,  preservation, 
and  disposition  of  Government  property  in 
its  possession  under  the  contract.  The 
contractor's  property  management  system 
shall  be  submitted  to  the  contracting  officer 
for  approval  and  shall  be  maintained  and 
administered  in  accordance  with  sound 
business  practice,  applicable  Federal 
Property  Management  regulations  and 
Department  of  Energy  Property  Management 
regulations,  and  such  directives  or 
instructions  which  the  contracting  officer 
may  from  time  to  time  prescribe. 

(ii)  In  order  for  a  property  management 
system  to  be  approved,  it  must  provide  for: 

(A)  Comprehensive  coverage  of  property 
from  the  requirement  identification,  through 
its  life  cycle,  to  final  disposition: 

(B)  Employee  personal  responsibility  and 
accountability  for  Government-owned 
property; 

(C)  Full  integration  with  the  contractor's 
other  administrative  and  financial  systems: 
and 

(D)  A  method  for  continuously  improving 
property  memagement  practices  through  the 
identification  of  best  practices  established  by 
"best  in  class"  performers. 

(iii)  Approval  of  the  contractor's  property 
management  system  shall  be  contingent  upon 


the  completion  of  the  baseline  inventory  as 
provided  in  subparagraph  (i)(2)  of  this  clause. 

(2)  Property  Inventory,  (i)  Unless  otherwise 
directed  by  the  contracting  officer,  the 
contractor  shall  within  six  months  after 
execution  of  the  contract  provide  a  baseline 
inventory  covering  all  items  of  Government 
property. 

(ii)  If  the  contractor  is  succeeding  another 
contractor  in  the  performance  of  this 
contract,  the  contractor  shall  conduct  a  joint 
reconciliation  of  the  property  inventory  with 
the  predecessor  contractor.  The  contractor 
agrees  to  participate  in  a  joint  reconciliation 
of  the  property  inventory  at  the  completion 
of  this  contract.  This  information  will  be 
used  to  provide  a  baseline  for  the  succeeding 
contract  as  well  as  information  for  closeout 
of  the  predecessor  contract. 

(j)  The  term  "contractor's  managerial 
personnel"  as  used  in  this  clause  means  the 
contractor's  directors,  officers  and  any  of  its 
managers,  superintendents,  or  other 
equivalent  representatives  who  have 
supervision  or  direction  of: 

(1)  All  or  substantially  all  of  the 
contractor's  business;  or 

(2)  All  or  substantially  all  of  the 
contractor's  operations  at  any  one  facility  or 
separate  location  to  which  this  contract  is 
being  performed;  or 

(3)  A  separate  and  complete  major 
industrial  operation  in  connection  with  the 
performance  of  this  contract:  or 

(4)  A  separate  and  complete  major 
construction,  alteration,  or  repair  operation 
in  connection  with  performance  of  this 
contract:  or 

(5)  A  separate  and  discrete  major  task  or 
operation  in  connection  with  the 
performance  of  this  contract, 

(k)  The  contractor  shall  include  this  clause 
in  all  cost  reimbursable  subcontracts. 

(End  of  Clause) 

Alternate  I  (DEC  2000).  As  prescribed  in 
48  CFR  970.4501-l(b).  when  the  award  is  to 
a  nonprofit  contractor,  replace  paragraph  (j) 
of  the  basic  clause  with  the  following 
paragraph  (j): 

(j)  The  term  "contractor's  managerial 
personnel"  as  used  in  this  clause  means  the 
contractor's  directors,  officers  and  any  of  its 
managers,  superintendents,  or  other 
equivalent  representatives  who  have 
supervision  or  direction  of  all  or 
substantially  all  of: 

(1)  The  contractor's  business:  or 

(2)  The  contractor's  operations  at  any  one 
facility  or  separate  location  at  which  this 
contract  is  being  performed;  or 

(3)  The  contractor's  Government  property 
svstem  and/or  a  Major  System  Acquisition  or 
Major  Project  as  defined  in  DOE  Order  4700.1 
(Version  in  effect  on  effective  date  of 
contract], 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 

[Docket  No.  00 N-1 269] 
RIN0910-AA94 

Requirements  on  Content  and  Format 
of  Labeling  for  Human  Prescription 
Drugs  and  Biologies;  Requirements  for 
Prescription  Drug  Product  Labels 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  Thp  Ft)od  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  governing  the 
format  and  content  of  labeling  for 
human  prescription  drug  and  biologic 
products  This  proposal  would  revise 
current  regulations  to  require  that  the 
labeling  of  new  and  recently  approved 
products  include  a  section  containing 
highlights  of  presc:ribing  information 
and  a  section  containing  an  index  to 
prescribing  information,  reorder 
currentlv  required  information  and 
make  minor  changes  to  its  content,  and 
establish  minimum  graphical 
requirements  These  revisions  would 
make  it  easier  for  health  care 
practitioners  to  access,  read,  and  use 
information  in  prescription  drug 
labeling  and  would  enhance  the  safe 
and  effective  use  of  prescription  drug 
products.  This  proposal  would  also 
amend  prescription  drug  labeling 
requirements  for  older  drugs  to  require 
that  certain  types  of  statements 
currently  appearing  in  labeling  be 
removed  if  they  are  not  sufficientlv 
supported.  Finally,  the  proposal  would 
eliminate  certain  unnecessary 
statements  that  are  currentlv  required  to 
appear  on  prescription  drug  product 
labels  and  move  other,  less  important 
information  to  labeling.  These  changes 
would  simplifv'  drug  product  labels  and 
reduce  the  possibility  of  medication 
errors. 

DATES:  Submit  written  comments  by 
March  22.  2001   Submit  written 
comments  on  the  information  collection 
requirements  by  January  22.  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20857.  Submit 
written  comments  on  the  information 
collection  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(0MB),  New  Executive  Office  Bldg..  725 


17th  St.  NW..  rm.  10235,  Washington. 
DC  20503.  ATTN  Wendy  Taylor 
FOR  FURTHER  INFORMATION  CONTACT:  For 
mfonutition  on  drug  product  labeling: 
Nam :\  M.  Ostrove.  Ckmter  for  Drug 
Evaluation  and  Research  (HFD-42), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-2828,  e-mail: 
()slrove@CDER.FDA.GOV 

or 

Lee  D.  Korb.  Center  for  Drug  Evaluation 
and  Research  (HFD-7).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-594-2041. 
e-mail.  Korbl@CDER.FDA.GOV 
For  information  on  biologies  labeling: 

Toni  M.  Stifano.  Center  for  Biologies 

Evaluation  and  Research  (HFM-600). 

Food  and  Drug  Administration.  1401 

Rockville  Pike.  Rockville.  MD  20856, 

301-827-6190,  e-mail. 

Stifano@CBER.FDA.GOV 
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I.  Background 

The  part  of  a  prescription  drug 
product's  approved  labeling  directed  to 
health  care  practitioners  (also  known  as 
its  "package  insert."  "direction 
circular."  or  "package  circular")  is  the 
primary  mechanism  through  which  FDA 
and  drug  manufacturers  communicate 
essential,  science-based  prescribing 
information  to  health  care  professionals. 
This  part  of  approved  labeling  is  a 
compilation  of  information  based  on  a 
thorough  analysis  of  the  new  drug 
application  (NDA)  or  biologies  license 
application  (BLA)  submitted  by  the 
applicant.  The  regulations  governing  the 
format  and  content  of  labeling  for 
prescription  drugs  and  biologies  appear 
at  §§201.56  and  201.57  (21  CFR  201.56 
and  201.57).'  Under  §  201.100(d)  (21 
CFR  201.100(d)),  any  labeling,  as 
defined  in  section  201  (m)  of  the  act  (21 
U.S.C.  321(m)),  that  is  distributed  by  or 
on  behalf  of  the  manufacturer,  packer, 
or  distributor  of  the  drug,  that  furnishes 
or  purports  to  furnish  information  for 
use  of  the  drug,  or  that  prescribes, 
recommends,  or  suggests  a  dosage  for 
the  use  of  the  drug,  must  meet  the 
content  and  format  requirements 
contained  in  §§  201.56  and  201.57. 
Thus,  §§  201.56  and  201.57  apply  to  the 
labeling  for  all  prescription  drugs 
approved  under  an  NDA,  abbreviated 
new  drug  application  (ANDA).  or  BLA, 
including  labeling  on  or  within  the 
package  from  which  the  drug  is  to  be 
dispensed  and  "promotional"  labeling 
described  in  §  202.1(1)(2)  (21  CFR 
202.1(1)(2)). 

Regulations  proposing  §§201.56  and 
201.57  were  published  in  the  Federal 
Register  of  April  7.  1975  (40  FR  15392). 
At  the  time  of  the  proposal,  agency 
regulations  required  that  certain  section 
headings  appear  in  prescription  drug 
labeling,  but  did  not.  for  the  most  part, 
specifv'  the  type  of  information  required 
under  those  headings.  The  purpose  of 
the  proposal  was  to  improve 
prescription  drug  labeling  by  ensuring 
that  it  contained  more  specific, 
comprehensive,  and  accurate 
information.  The  agency  determined 


'  .MlhciiiKh  (iirn-nt  *)ii!  2(H.S6  and  201.57  dn  iKit 
spet.ificallv  ri'fi>r  tu  biolngus.  under  the  Federal 
Ki)(id.  Drug,  and  Cosmetic  .■\(t  (the  act),  most 
biologies  are  drugs  that  require  a  prescription  and 
thus  are  subject  lu  these  regulations. 
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that  the  primary  purpose  of  prescription 
drug  labeling  is  to  provide  practitioners 
with  the  essential  information  they  need 
to  prescribe  the  drug  safely  and 
effectively  for  the  care  of  patients,  and 
that  revision  of  labeling  requirements 
was  necessary  to  achieve  this  objective 
for  all  products.  Among  other  things, 
the  proposal  set  forth  standards  for  the 
content  of  labeling  information  required 
under  the  then-existing  section 
headings,  provided  for  a  new  section  in 
prescription  drug  labeling  entitled 
"Clinical  Pharmacology,"  revised  the 
format  and  expanded  the  content 
requirements  for  the  "Indications  and 
Usage"  and  "Adverse  Reactions" 
sections  of  prescription  drug  labeling, 
and  reformatted  and  expanded  required 
information  related  to  possible  hazards 
of  use  in  pregnant  women  and  in 
children. 

Regulations  finalizing  §§  201.56  and 
201.57  were  published  in  the  Federal 
Register  of  June  26,  1979  (44  FR  37434). 
These  regulations  were  revised  in  1994 
by  amending  the  requirements  relating 
to  the  inclusion  of  data  relevant  to  use 
in  pediatric  populations  (59  FR  64240, 
December  13,  1994)  and  in  1997  by 
amending  the  requirements  relating  to 
the  inclusion  of  data  relevant  to  use  in 
geriatric  populations  (62  FR  45313, 
August  27,  1997). 

Current  §  201.56  requires  that 
prescription  drug  labeling  contain  the 
required  information  in  the  format 
specified  in  current  §201.57.  Section 
201.56  also  sets  forth  general 
requirements  for  prescription  drug 
labeling,  including  the  requirement  that 
labeling  contain  a  summary  of  the 
essential  scientific  information  needed 
for  the  safe  and  effective  use  of  the  drug, 
that  it  be  informative  and  accurate  and 
neither  promotional  in  tone  nor  false  or 
misleading,  and  that  labeling  be  based 
whenever  possible  on  data  derived  from 
human  experience.  In  addition,  §201.56 
sets  forth  required  and  optional  section 
headings  for  prescription  drug  labeling 
and  specifies  the  order  in  which  those 
headings  must  appear.  Required  section 
headings  include:  "Diescription," 
"Chnical  Pharmacology,"  "Indications 
and  Usage,"  "Contraindications," 
"Warnings,"  "Precautions,"  "Adverse 
Reactions,"  "Drug  Abuse  and 
Dependence,"  "Overdosage,"  "Dosage 
and  Administration,"  and  "How 
Supplied."  Section  headings  that  may 
be  included  under  certain 
circumstances  include:  "Animal 
Pharmacology  and/or  Animal 
Toxicology,"  "Clinical  Studies,"  and 
"References." 

Current  §  201.57  specifies  the  kind  of 
information  that  is  required  to  appear 
under  each  of  the  section  headings  set 


forth  in  §  201.56.  This  information  is 
intended  to  help  ensure  that  health  care 
practitioners  are  provided  with  a 
complete  and  accurate  explanation  of 
prescription  drugs  to  facilitate  their  safe 
and  effective  prescribing.  Thus,  the 
regulations  require  prescription  drug 
labeling  to  contain  detailed  information 
on  various  topics  that  may  be  important 
to  practitioners. 

In  addition  to  these  regulations,  the 
National  Childhood  Vaccine  Injury  Act 
(Public  Law  103-66)  requires  FDA  to 
monitor  the  adequacy  of  labeling  for 
children's  vaccines. 

In  addition  to  the  requirements  for 
prescription  drug  labeling  discussed 
above,  current  §§201.55  (21  CFR 
201.55)  and  201.100(b)  set  forth  certain 
requirements  for  prescription  drug 
product  labels.  As  discussed  in  section 
V  of  this  document,  the  agency  is 
proposing  certain  amendments  to  these 
requirements  that  would  simplify 
prescription  drug  product  labels  and 
reduce  the  possibility  of  medication 
errors. 

n.  The  Need  for  Revised  Prescription 
Drug  Labeling 

Although  the  format  and  content 
requirements  for  prescription  drug 
labeling  in  §§201.56  and  201.57  have 
enabled  health  care  practitioners  to 
prescribe  drugs  more  safely  and 
effectively,  the  requirements,  together 
with  various  developments  in  recent 
years,  have  contributed  to  an  increase  in 
the  amount,  detail,  and  complexity  of 
labeling  information.  This  has  made  it 
harder  for  health  care  practitioners  to 
find  specific  information  and  to  discern 
the  most  critical  information  in  product 
labeling. 

Nonregulatory  developments  that 
have  affected  the  length  and  complexity 
of  drug  labeling  include  technological 
advances  in  the  drug  products 
themselves  and  recognition  of  the 
importance  of  including  new  or 
additional  labeling  information,  such  as 
information  on  drug/drug  interactions 
and  information  necessary  to  optimize 
use  in  various  subpopulations.  In 
addition,  the  use  of  labeling  in  product 
liability  and  medical  malpractice 
lawsuits,  together  with  increasing 
litigation  costs,  has  caused 
manufacturers  to  become  more  cautious 
and  include  virtually  all  known  adverse 
event  information,  regardless  of  its 
importance  or  its  plausible  relationship 
to  the  drug.  Finally,  accelerated 
approval  of  certain  drugs  for  serious  or 
life-threatening  illnesses  has  resulted  in 
the  rapid  availability  of  products  for 
which  expanded  information  about 
benefits  and  risks  is  necessary  to  help 
ensure  safe  and  effective  prescribing. 


In  response  to  the  resulting  increase 
in  the  length  and  complexity  of 
prescription  drug  labeling  and  to 
anecdotal  evidence  suggesting  that 
current  prescription  drug  labeling  does 
not  optimally  communicate  its 
information  (Ref  1),  FDA  evaluated  the 
usefulness  of  prescription  drug  labeling 
for  its  principal  audience  to  determine 
whether,  and  how,  its  format  and 
content  Ccm  be  improved.  As  discussed 
below,  the  agency  conducted  two  initial 
focus  groups  and  a  national  physician 
survey  to  ascertain  how  prescription 
drug  labeling  is  used  by  health  care 
practitioners,  what  labeling  information 
is  most  important  to  practitioners,  and 
how  prescription  drug  labeling  can  be 
improved.  Based  on  the  results  of  the 
physician  survey,  FDA  developed  two 
prototype  revisions  to  the  format  of 
prescription  drug  labeling  ("Prototypes 
1  and  2")  and  examined  the  value  of 
these  prototypes  in  four  physician  focus 
groups.  Based  on  these  results,  FDA 
developed  a  third  prototype  ("Prototype 
3")  and  held  a  public  meeting  to  solicit 
public  comments  on  Prototype  3.  FDA 
revised  the  prototype  ("Prototype  4") 
based  on  the  public  meeting  and  written 
comments  submitted  to  the  agency  on 
Prototype  3.  Prototype  4  ser%'es  as  the 
model  for  this  proposal  and  is  included 
as  Appendix  1.- 

A  discussion  follows  of  the  agency's 
prescription  drug  labeling  development 
efforts,  including  the  focus  groups, 
physician  surveys,  public  meeting,  and 
prototype  development. 

A.  Initial  Focus  Groups 

In  Februarv  1992.  FDA  conducted  two 
physician  focus  groups  (Ref  2)  to 
ascertain  how  practitioners  use 
prescription  drug  labeling,  which 
aspects  of  labeling  are  most  important  to 
practitioners,  and  how  current  labeling 
can  be  improved.  The  focus  groups 
indicated  that  the  Physicians'  Desk 
Reference  (PDR)  was  the  most  common 
source  of  labeling  information.  The 
practitioners  expressed  concern  about 
the  lack  of  ease  in  locating  specific 
information  among  the  extensive 
information  presented.  They  stated  that 
the  most  important  information  needed 
to  make  a  confident  decision  about 
prescribing  a  particular  drug  for  a 
particular  individual  is 
contraindications  (especially  when  the 
patient  is  a  member  of  a  special 
population),  side  effects,  drug 
interactions,  dosage,  comparative 
efficacv,  and  cost  information.  The 


-  Ml  prototvpes  ma\  be  seen  al  the  Doc  ket.s 
Management  Branch  (address  abovel  between  9  a.m. 
and  4  p.m.,  Mmidav  through  Friday  (see  Docket  No. 

4.=)N-<:);n4). 
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focus  groups'  recommendations  with 
regard  to  improving  the  format 
included:  (1)  Using  graphical  devices  to 
highlight  important  information;  (2) 
adding  an  abstract  of  important 
information;  (3)  placing  packaging  and 
dosing  information  earlier  in  labeling; 
(4)  enlarging  the  type  size;  and  (5) 
reducing  or  eliminating  anecdotal, 
marginal  information. 

B  Physician  Surveys 

Between  October  1993  and  March 
1994.  FDA  conducted  a  telephone 
interview  survey  of  a  national 
probability  sample  of  office-based 
physicians  to  determine  how  physicians 
perceive  and  use  drug  product  labeling 
and  to  ascertain  how  labeling  (the  drug 
package  insert)  could  be  made  more 
useful  (the  DP!  survey).  FDA  designed 
the  DPI  sur\'ey  to  e.xamine  specific 
issues,  including  what  is  the  perceived 
importance  of  the  \arious  labeling 
sections  and  what  formatting  alterations 
could  make  labeling  more  useful  to 
practicing  phvsicians. 

Results  of  the  DPI  survey 
demonstrated  that  office-based 
physicians  use  drug  product  labeling 
primarily  to  answer  specific  questions 
about  patient  care  rather  than  as  a 
general  educational  tool  and  that 
labeling  (generally  in  its  reprinted  form 
in  the  PDR)  is  consulted  after  the 
physician  has  made  a  tentative 
prescribing  decision.  The  DPI  survey 
further  demonstrated  that: 

(1)  The  labeling  sections  physicians 
read  most  often  and  perceive  as  most 
important  are:  Dosage  and 
Administration.  Contraindications. 
Warnings.  Adverse  Reactions,  and 
Precautions; 

(2)  Overall,  the  Clinical  Pharmacology 
section,  and  the  Abuse  and  Dependence 
and  Overdosage  sections,  are  referred  to 
relatively  infrequently; 

(3)  Physicians  are  prompted  to  refer  to 
labeling  most  often  by  negative  product 
experiences  and  newness  of  the 
product;  and 

(4)  Physicians  believe  that  labeling 
overly  stresses  the  occurrence  of 
extremely  rare  events.  They  also 
asserted  that  although  they  can 
generally  find  the  information  they 
need,  the  usefulness  of  labeling  could  be 
improved  by  highlighting  and  providing 
an  abstract  of  the  most  important 
information. 

In  addition  to  the  DPI  survey  that 
addressed  drug  package  inserts 
generally,  the  agency  conducted  a 
physician  survey  from  October  1994  to 
October  1995  to  obtain  information 
specifically  regarding  physicians'  use  of 
and  perceptions  about  vaccine  package 
inserts  (the  \TI  survey).  The  VPI  survey 


was  conducted  by  the  agency's  Center 
for  Biologies  Evaluation  and  Research 
(C;BER)  in  an  effort  to  improve  the 
utility  of  vaccine  package  inserts  in 
communicating  the  nature  and  extent  of 
risks  associated  with  vaccines.  Among 
other  things,  the  VPI  survey  was 
designed  to  examine  whether  changes 
can  be  made  to  vaccine  package  inserts 
to  increase  their  usefulness. 

Although  the  objectives  of  and  the 
methodology  used  in  the  VPI  survey 
were  different  than  those  used  in  the 
DPI  survey,  the  VPI  survey  helped  to 
confirm  the  findings  of  the  DPI  survey. 
For  example,  the  VPI  survey  found  that, 
overall,  the  vaccine  package  insert 
sections  that  are  perc:eived  as  most 
useful  by  physicians  include  Dosage 
and  Administration.  Indications  and 
Usage,  (A)ntraindicati(jns.  Warnings. 
and  Adverse  Reactions.  The  Clinical 
Pharmacology  and  References  sections 
were  found  to  be  among  the  least  useful 
sections.  Of  the  physicians  surveyed,  71 
percent  indicated  that  they  would 
increase  their  use  of  vaccine  package 
inserts  if  a  summary  of  prescribing 
information  were  used  in  the  inserts. 
Eighty  percent  of  physicians  surveyed 
indicated  that  the  summary  should  be 
no  more  than  one-half  page  in  length.  64 
percent  wanted  the  summarv'  to  have 
large  print,  and  56  percent  wanted  the 
summary  to  list  serious  reactions  and  be 
printed  in  bold  type.  The  physicians 
also  indicated  that  the  following 
information  (listed  in  order  of 
preference)  should  be  included  in  a 
summary:  (1)  Indications/usage, 
contraindications,  and  warnings;  (2) 
adverse  reactions,  precautions,  and 
dosage/administration;  (3)  a  description 
of  the  vaccine;  and  (4)  storage. 

C.  Initial  Prototype  Development 

Based  on  the  results  of  the  DPI  suney, 
FDA  developed  two  prototypes  of 
revised  labeling  formats  for  each  of 
three  prescription  drug  products 
(Prototypes  1  and  2).  Both  prototypes 
incorporated  three  major  differences 
from  the  current  labeling  requirements. 
The  first  and  most  visible  difference  was 
the  addition  of  a  short  section,  entitled 
"Summary  of  Prescribing  Information," 
inserted  at  the  very  beginning  of  the 
labeling.  It  included  brief  excerpts  from 
the  content  areas  that  physicians  felt 
included  the  most  important  labeling 
information.  The  second  major 
difference  was  the  reordering  and 
reorganization  of  the  presentation  of 
information  topics  in  the  current 
labeling.  For  example,  one  of  the 
sections  judged  by  survey  participants 
to  be  most  important  and  most  often 
used.  "Dosage  and  Administration."  is 
currently  required  to  be  placed  toward 


the  end  of  labeling.  This  section  was 
placed  more  toward  the  beginning  of 
labeling  in  the  prototypes.  The  "Clinical 
Pharmacology"  section,  judged  by 
physicians  as  one  of  the  least  frequently 
used  and  least  important,  is  currently 
placed  at  the  beginning  of  labeling.  This 
section  and  other  less  highly  rated 
sections  were  moved  toward  the  end  of 
the  labeling  in  the  prototypes. 

The  prototypes  also  combined  the 
current  "Warnings"  and  "Precautions" 
sections  into  a  single  section  entitled 
"Special  Considerations"  because  of 
anecdotal  information  that  physicians 
do  not  make  meaningful  distinctions 
between  these  two  categories.  The 
prototypes  also  included  the 
subheadings  "Hypersensitivity 
Reactions"  and  "Major  Toxicities"  to 
distinguish  potentially  serious  reactions 
from  "General  Precautions,"  which 
included  drug  interactions.  Subsections 
currently  required  to  be  included  under 
the  "Precautions"  section  concerning 
use  of  a  drug  in  special  populations 
(e.g.,  "Pediatrics,"  "Labor  and 
Delivery,"  "Nursing  Mothers")  and  the 
section  entitled  "Information  for 
Patients"  were  reorganized  in  the 
prototype  into  separate  headings 
entitled  "Use  in  Specific  Populations'" 
and  "Patient  Counseling  Information." 

The  third  major  difference  between 
the  prototypes  and  current  labeling  was 
the  use  of  a  paragraph  identification 
system  to  make  detailed  information 
more  accessible.  This  system  was 
designed  to  be  used  together  with  a 
listing  of  the  contents  of  the 
comprehensive  information,  inserted 
immediately  before  the  comprehensive 
section.  The  system  was  also  designed 
to  provide  "pointers'"  within  the 
summary  section  that  would  refer 
readers  desiring  additional  information 
to  the  proper  place  in  the 
comprehensive  section.  The  system  is 
analogous  to  the  hypertext  linkage 
systems  currently  used  on  the  Internet 
in  which  a  user  can  select  a  particular 
word  or  phrase  within  other  text  to  have 
more  detailed  information  about  the 
selected  word  or  phrase  automatically 
displayed. 

The  only  difference  between 
Prototypes  1  and  2  was  the  length  of 
their  "summary"  sections.  Prototype  1 
included  a  two-column  page-length 
summary  while  the  summary  of 
Prototype  2  was  one  and  one-half  pages 
in  length. 

D.  Qualitative  Testing  of  Initial 
Prototypes 

FDA  conducted  qualitative  testing  of 
the  revised  labeling  format  prototypes 
(Prototypes  1  and  2)  in  four  physician 
focus  groups.  The  focus  group  results 
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showed  that  the  physicians  preferred 
the  prototype  with  the  one-page 
summary  section  (Prototype  1),  but 
believed  (consistent  with  the  VPI  survey 
results)  that  it  was  still  too  lengthy, 
which  might  discourage  its  use.  The 
physicians  stated  that  the  availability  of 
a  short  summary  would  not  decrease  the 
likelihood  of  reading  the  detailed 
labeling  sections,  but  would  direct  them 
more  efficiently  to  needed  detailed 
information  in  the  comprehensive 
section.  The  physicians  also  found  the 
contents  listing  very  helpful. 

The  focus  group  results  confirmed  the 
agency's  belief  that  it  is  important  to 
include  the  following  sections 
prominently  in  the  summary  of 
prescription  drug  information: 
'Indications  and  Usage,"  "Dosage  and 
Administration,"  and  "How  Supplied." 
It  is  also  important  that  the  summary 
include  information  about  the  negative 
attributes  of  a  drug  product — its 
contraindications,  warnings, 
precautions,  and  adverse  drug  reactions 
(ADR's),  and  that  drug  interactions  be 
listed  under  a  separate  major  heading. 

The  focus  groups  also  recommended 
that  summary  information  be  presented 
in  a  short,  buUeted  format  and  include 
pointers  indicating  where  in  the 
labeling  they  should  go  for  additional 
information.  Many  physicians  preferred 
a  table  format,  where  possible,  in  place 
of  narrative  descriptions,  and  preferred 
the  placement  of  patient  counseling 
information  toward  the  end  of  labeling. 

E.  The  Public  Meeting 

Based  on  the  results  of  the  physician 
survey  and  focus  group  testing,  FDA 
developed  a  revised  prototype 
(Prototype  3).  This  prototype  differed 
from  the  two  initial  prototypes  in  that 
it  had  a  shorter  "Summary"  section  and 
the  organization  of  sections  was 
changed.  The  paragraph  identification 
system  was  modified  such  that  the 
major  information  headings  would  be 
assigned  the  same  index  niunber, 
regardless  of  product,  to  help  familiarize 
prescribers  more  rapidly  with  the  new 
indexing  system  and  facilitate  ease  of 
access  to  specific  types  of  information 
across  products.  Finally,  the  combined 
warnings  and  precautions  section  was 
renamed  "Warnings/Precautions"  and 
information  relating  to  drug  interactions 
was  removed  from  the  combined  section 
and  placed  under  its  own  separate 
heading. 

In  the  Federal  Register  of  October  5, 
1995,  FDA  published  a  notice  (60  FR 
52196)  aimouncing  an  informal  public 
meeting  on  October  30,  1995,3  iq 


present  background  information  and 
research  concerning  how  approved 
prescription  drug  product  labeling 
could  be  revised  to  communicate 
important  information  more  effectively 
to  health  care  practitioners,  and  to 
solicit  comments  on  Prototype  3. 
Several  panelists,  including 
representatives  from  the  American 
Medical  Association  (AMA),  United 
States  Pharmacopeial  Convention, 
Pharmaceutical  Research  and 
Manufacturers  of  America,  Biometric 
Research  Institute,  Inc.,  American 
Pharmaceutical  Association,  American 
Academy  of  Physician  Assistants,  and 
the  American  Academy  of  Nurse 
Practitioners  presented  their  comments 
on  Prototype  3  at  the  meeting.  Many 
panelists  supported  the  prototype, 
stating,  for  example,  that  it  would 
"result  in  more  useful  and  user-friendly 
professional  labeling  for  the  prescribing 
physician." 

FDA  also  received  10  written 
comments  on  Prototype  3  in  response  to 
the  October  5,  1995,  notice.  Many  of 
these  comments  supported  the  labeling 
prototype,  stating,  for  example,  that  "the 
proposed  reorganization  of  the  product 
labeling  is  a  positive  step  that  better 
reflects  the  manner  in  which  the 
information  is  actually  employed  at  the 
point  of  care."  Another  comment  stated 
that  "[t]he  prototype  is  well  organized, 
and  the  information  seems  to  be 
positioned  to  be  more  accessible  and, 
therefore,  more  helpful  to  health-care 
practitioners."  Other  comments 
recommended  that  FDA  conduct 
additional  research  on  the  prototype 
and  that  "FDA  thoroughly  study  any 
reformatting  with  a  broad  range  of 
health  care  professionals  who  use 
labeling." 

The  written  comments  submitted  in 
response  to  the  notice  are  discussed 
below, 

m.  A  Description  of  the  Proposed 
Labeling  Requirements 

In  its  effort  to  develop  prototypes  of 
drug  labeling  and  obtain  feedback  on 
those  prototypes,  the  agency  has 
identified  certain  format  elements  that  it 
believes  would  enhance  the  ability  of 
practitioners  to  access,  read,  and  use 
prescription  drug  labeling.  The 
proposed  rule  would  revise  current 
§§201.56  and  201.57  to  incorporate 
these  format  elements  as  requirements 
for  new  and  more  recently  approved 
drugs.  Older  drugs  would  remain 
subject  to  the  format  requirements  in 
current  §  201.57,  which  would  be 
redesignated  as  §  201.80.  Certain 


requirements  in  current  §  201.57  also 
would  be  modified  to  help  ensure  that 
statements  appearing  in  the  labeling  of 
older  drugs  relating  to  effectiveness  or 
dosage  and  administration  are 
sufficiently  supported.  The  categories  of 
drugs  that  would  be  subject  to  the 
revised  labeling  format  and  content 
requirements  are  discussed  below  in 
conjunction  with  the  description  of 
proposed  §201.56.  The  implementation 
scheme  for  the  proposed  changes  is 
discussed  in  detail  in  section  IV  of  this 
document.  As  discussed  in  section  IV, 
the  agency  believes  that  applying  the 
revised  format  requirements  only  to 
more  recently  approved  products  is 
appropriate  because,  among  other 
factors,  physicians  are  more  likely  to 
refer  to  the  labeling  of  recently 
approved  products  than  the  labeling  of 
older  products. 

The  format  changes  that  would  be 
required  under  the  proposal  for  new  and 
more  recently  approved  drugs  include 
the  addition  of  an  introductory  section 
of  prescribing  information,  entitled 
"Highlights  of  Prescribing  Information.  " 
to  the  comprehensive  labeling 
information  required  under  current 
§201.57  (the  comprehensive  prescribing 
information).''  The  highlights  section 
would  consist  of  selected  information 
that  practitioners  most  commonly  refer 
to  and  view  as  most  important  from 
specific  sections  in  the  comprehensive 
prescribing  information.  As  discussed 
further  in  this  section  and  in  section  IV 
of  this  document,  sponsors  would  be 
responsible  for  proposing  language  to  be 
used  in  the  highlights  section  in  their 
product  applications  (i.e..  NDA's, 
BLA's,  or  efficacy  supplements).  As 
with  all  approved  prescription  drug 
labeling,  review  and  approval  of  the 
language  by  FDA  would  be  required. 
The  proposal  would  also  add  an  index 
to,  reorder,  and  reorganize  the 
comprehensive  prescribing  information 
to  make  it  easier  to  use  and  read,  and 
make  minor  changes  to  its  content.  The 
proposal  would  set  minimum  standards 
and  requirements  for  certain  critical 
graphic  elements  of  the  format  of 
prescription  drug  labeling. 

A  detailed  description  of  each  section 
of  the  proposed  rule  is  provided  below. 
Comments  received  on  those  sections  of 
Prototype  3  corresponding  to  the 
proposed  requirements  are  also 


'  A  transcript  of  the  meeting  may  be  seen  at  the 
Dockets  Management  Branch  (address  above) 


between  9  a.m.  and  4  p.m..  Monday  thniugh  Friday 
(see  Docket  No.  95N-0,114). 


■I  The  hifihlishts  section  ('  Highlights  of 
f'rcs<  ribing  hiftirmation")  corresponds  to  the 
section  entitli'd  ■Summary  of  Prescnbing 
Information'  in  earlier  prototypes.  .\s  di.siussed 
below,  the  dj3en<  y  has  changed  the  title  m  response 
to  industry  comments  that  the  section  does  not 
represent  a  true  summan,   To  avoid  confusion  about 
which  labeling  ser  tion  is  being  discussed,  the  term 
■'summar\  '  is  used  onl\  in  direct  quotes  of 
comments. 
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summarized  and  addressed   •  In 
addition  to  requesting  general 
comments  on  the  proposal,  the  agenry 
is  seeking  comment  on  the  following 
specific  issues  (presented  here  for  the 
convenience  of  the  reader): 

(1)  Whether,  and  under  what 
circumstances,  it  may  be  inappropriate 
to  include  the  proposed  "Highlights  of 
Prescribing  Information"  section  in  the 
labeling  of  a  particular  drug  or  drug 
class; 

(2)  Does  the  inclusion  of  a  highlights 
section  have  a  significant  effect  on 
manufacturers'  product  liability 
concerns  and.  if  so.  is  this  concern 
adequately  addressed  by:  (a)  Titling  this 
section  "highlights"  rather  than 
"summary.";  and  (b)  including  the 
following  statement,  in  bold,  at  the  end 
of  the  highlights  section:  "These 
highlights  do  not  include  all  the 
information  needed  to  prescribe  (name 
of  drug)  safely  and  effectively.  See 
(name  of  drugj's  comprehensive 
prescribing  information  provided 
below."  If  these  are  not  sufficient,  could 
the  agency  take  different  or  additional 
measures  to  alleviate  product  liabilit\ 
concerns  without  eliminating  the 
highlights  section  altogether  or 
lengthening  it  to  an  extent  that  it  would 
no  longer  serve  its  intended  purpose; 

(3)  Whether  the  full  text  ot  any  boxed 
warnings  should  be  included  in  the 
proposed  "Highlights  of  Prescribing 
Information"  section,  regardless  of 
length; 

(4)  What  different  types  of  icons  could 
be  used  to  signal  a  boxed  warning  and 
what  are  their  costs  and  benefits; 

(5)  Whether  there  should  be  a  time 
limit  by  which  the  "Recent  Labeling 
Changes"  section  must  be  removed; 

(6)  Whether  the  information  required 
under  the  "Indications  and  Usage" 
subsection  in  the  proposed  "Highlights 
of  Prescribing  Information"  section 
should  be  presented  verbatim  from  the 
comprehensive  labeling  section  or 
summarized  in  a  bulleted  format; 

(7)  Whether  it  is  necessary  to  include 
the  proposed  requirement  for  an  index 
section  given  the  proposed  requirement 
for  a  highlights  section  (i.e.,  do  the 
additional  purposes  served  by  the  index 
justif\-  its  inclusion?); 

(8)  Whether  not  including 
standardized  headings  in  the 
"Warnings/Precautions"  section  is 
appropriate.  If  it  is  believed  that  specific 
standardized  headings  should  be 
included.  FDA  requests  comment  about 
what  they  should  be; 

(9)  Whether  it  is  necessary  to  include 
a  contact  number  for  reporting 


As  discussed  above,  the  proposml  rule  is  based 
on  Protolvpe  4.  which  is  very  similar  to  Prototype 
3. 


suspected  serious  adverse  drug 
reactions  in  the  proposed 
"Comprehensive  Prescribing 
Information"  section  as  well  as  the 
proposed  "Highlights  of  Prescribing 
Information"  section: 

( 10)  Whether  the  potential  impact  of 
the  proposed  rule  on  small  entities  has 
been  accurately  estimated  by  the 
agency,  and  whether  small  business 
concerns  have  been  adequately 
addressed; 

(11)  Whether  the  proposed 
requirement  to  bold  certain  information 
in  proposed  *)  201.57(d)(5)  will  serve  its 
intended  purpose  of  ensuring  the  visual 
prominence  of  the  bolded  information 
or  whether  different  highlighting 
methods  niav  be  inuie  effective; 

(12)  Whether  the  proposed  one-half 
page  limit  on  the  "Highlights  of 
Prescribing  Information"  section  (not 
including  boxed  warning(s)  or 
contraindication(s))  is  adequate  or 
whether  there  are  alternatives  that 
would  be  more  appropriate  and  under 
what  circumstances  such  alternatives 
should  be  considered; 

(13)  What  means  (other  than  the 
vertical  line  proposed  in  tj  201.57(d)(9)) 
could  be  used  to  facilitate  access  to,  and 
identification  of,  new  labeling 
information  in  the  proposed 
comprehensive  prescribing  information 
section; 

(14)  Whether  the  proposed  minimum 
8-point  font  size  for  labeling  is  sufficient 
or  whether  a  minimum  10-point  font 
size  would  be  more  appropriate;  and 

(15)  Whether  the  revised  format  and 
i:ontenl  requirements  should  be  applied 
to  drug  products  with  an  NDA.  BLA.  or 
effii:acy  supplement  that  is  pending  at 
the  effective  date  of  the  final  rule, 
submitted  on  or  after  the  effective  date 
of  the  final  rule,  or  that  has  been 
approved  from  0  up  to  and  including  5 
years  prior  to  the  effective  date  of  the 
final  rule,  or  whether  alternative 
application  criteria  should  be  used. 

A.  General  Requirements  on  Content 
and  Format  of  Labeling  for  Human 
Prescription  Drugs  l§  201.561 

The  proposal  would  revise  current 
§201  5ti  to  set  forth:  (1)  General  labeling 
requirements  applicable  to  all 
prescription  drugs;  (2)  the  categories  of 
new  and  more  recently  approved 
prescription  drugs  subject  to  the  revised 
content  and  format  requirements  in 
proposed  §§  201.56(d)  and  201.57;  (3) 
the  schedule  for  implementing  the 
revised  content  and  format  requirements 
in  proposed  §§  201.56(d)  and  201.57;  (4) 
the  required  and  optional  sections  and 
subsections  associated  with  the  revised 
format  in  proposed  t»  201.57;  and  (5)  the 
required  and  optional  sections  and 


subsections  for  the  labeling  of  older 
prescription  drugs  not  subject  to  the 
revised  format  and  content 
requirements. 

Proposed  §  201.56(a)  ("General 
Requirements")  would  set  forth  general 
labeling  requirements  applicable  to  all 
prescription  drugs.  These  are  currently 
set  forth  at  §  201.56(a)  through  (c).  and    . 
include  the  requirements  that  labeling 
contain  a  summary  of  the  essential 
scientific  information  needed  for  the 
safe  and  effective  use  of  the  drug,  that 
labeling  be  informative  and  accurate 
and  neither  promotional  in  tone  nor 
false  or  misleading,  and  that  labeling  be 
based  whenever  possible  on  data 
derived  from  human  experience. 

Proposed  §  201.56(b)  sets  forth  the 
categories  of  new  and  more  recently 
approved  prescription  drugs  and 
biologies  subject  to  the  revised  format 
and  content  requirements  in  proposed 
§§  201.56(d)  and  201.57.  These  would 
include  prescription  drug  products  for 
which  an  NDA,  BLA,  or  efficacy 
supplement  has  been  approved  in  the  5 
years  before  the  effective  date  of  the 
final  rule,  drug  products  for  which  an 
NDA,  BLA,  or  efficacy  supplement  is 
pending  at  the  effective  date  of  the  final 
rule,  and  drug  products  for  which  an 
NDA,  BLA.  or  efficacy  supplement  is 
submitted  on  or  after  the  effective  date 
of  the  final  rule.  The  revised  content 
and  format  requirements  in  the 
proposed  rule  would  not  apply  to  drug 
products  approved  more  than  5  years 
before  the  effective  date  of  the  final  rule 
(provided  that  an  efficacy  supplement 
was  not  approved  for  such  products  in 
the  5  years  before  the  effective  date  of 
the  final  rule,  or  submitted  after  the 
effective  date  of  the  final  rule).  As 
mentioned  above,  these  products  would 
remain  subject  to  the  labeling 
requirements  in  current  §201.57.  which 
under  the  proposal  would  be 
redesignated  as  §201.80. 

Proposed  §  201.56(c)  sets  forth  the 
schedule  for  implementing  the  revised 
format  and  content  requirements  in 
proposed  §§  201 .56(d)  and  201 .57.  The 
implementation  schedule  is  discussed 
in  detail  in  section  IV  of  tjiis  document. 
The  implementation  schedule  would 
require  that  for  products  with  certain 
applications  (i.e.,  NDA's,  BLA's,  and 
efficacy  supplements)  submitted  on  or 
after  the  effective  date  of  the  final  rule, 
revised  labeling  must  be  submitted  with 
the  application.  For  drugs  and  biological 
products  approved  in  the  5  years  before 
the  effective  date  of  the  final  rule, 
revised  labeling  must  be  submitted  on  a 
staggered  basis  beginning  3  years  after 
the  effective  date  of  the  final  rule.  The 
implementation  schedule  would  require 
that  labeling  for  the  most  recently 
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approved  drugs  (i.e.,  those  approved  in 
the  year  immediately  preceding  the 
effective  date  of  the  final  rule)  be 
revised  first. 

Proposed  §  201.56(d)  would  require 
that  labeling  for  new  and  more  recently 
approved  prescription  drugs  contain  the 
information  required  imder  proposed 
§  201.57  under  specified  headings  and 
subheadings.  This  section  sets  forth 
required  and  optional  headings  for 
labeling  under  the  revised  format. 
Proposed  §  201.57(d)(1)  through  {d)(4)  is 
similar  to  cturent  §  201.56(d),  hut 
reflects  the  revised  headings  and 
subheadings  that  are  included  under 
proposed  §  201.57(a)  (Highlights  of 
Prescribing  Information)  and  §  201.57(c) 
(Comprehensive  Prescribing 
Information).  The  section  also  reflects 
the  proposed  reorganization  and 
revisions  of  the  comprehensive 
prescribing  information.  Proposed 
§  201.56(d)(5)  would  permit  the  use  of 
additional  subheadings  where 
appropriate  to  emphasize  specific  topics 
within  the  text  of  required  sections.  For 
example,  under  the  "Warnings/ 
Precautions"  section,  additional 
subheadings  could  be  used  to  set  off 
each  warning  or  precaution.  The  use  of 
headings  in  this  manner  is  consistent 
with  current  labeling  formatting  practice 
and  would  provide  sponsors  with  a 
valuable  tool  in  designing  labeling  that 
effectively  communicates  important 
information  to  prescribers. 

Proposed  §  201.56(e)  would  set  forth 
the  required  section  headings  and 
subheadings  for  older  drugs  (i.e.,  drugs 
approved  more  than  5  years  before  the 
effective  date  of  the  final  rule).  The 
section  incorporates  current  §  201.56(d) 
without  change,  except  for  the 
references  to  §  201.57,  which  would  be 
changed  to  reflect  the  redesignation  of 
current  §  201.57  to  §  201.80. 

B.  Revised  Format  and  Content 
Requirements  Applicable  to  Newer 
Drugs 

1.  Highlights  of  Prescribing  Information 

Proposed  §  201.57(a)  would  require 
that  the  labeling  of  human  prescription 
drugs,  specified  in  §201, 56(b)(1), 
contain  the  heading  "Highlights  of 
Prescribing  Information"  followed  by 
the  specific  information  and 
subheadings  listed  in  proposed 
§  201.57(a)(1)  through  (a)(17).  As 
discussed  below,  information  under 
these  sections  would  be  a  concise 
extract  of  the  most  important 
information  already  required  under 
current  §  201.57,  as  well  as  certain 
additional  information  that  the  agency 
believes  is  important  to  prescribers  (e.g., 
recent  labeling  changes).  The  agency  is 


proposing  to  add  this  highlights  section 
to  prescription  drug  labeling  because, 
based  on  the  information  discussed  in 
section  II  of  this  document,  the  agency 
believes  that  the  usefulness  of  labeling 
can  be  improved  by  highlighting  at  the 
begiiming  of  labeling  the  information 
that  is  most  often  used  and  cited  as  most 
important  by  health  care  practitioners. 
FDA  is  requesting  conunent,  however, 
about  whether  and  under  what 
circumstances  it  may  be  inappropriate 
to  include  a  highlights  section  for  a 
particular  drug  or  drug  class. 

Inclusion  of  only  a  limited  amount  of   . 
information  in  the  highlights  section 
would  not  affect  any  of  the  regulations 
related  to  prescription  drug  promotion. 
Manufactiu-ers  still  would  be 
responsible  for  ensuring  that  claims  in 
promotional  labeling  and 
advertisements  are  consistent  with  the 
comprehensive  prescribing  information. 
Thus,  for  example,  if  certain  limitations 
of  use  contained  in  the  comprehensive 
prescribing  information  regarding  a 
drug's  effectiveness,  contraindications, 
or  side  effects  is  permitted  to  be 
excluded  from  the  highlights  section,  a 
manufacturer  still  would  be  required  to 
include  information  about  those 
limitations  in  its  promotional  labeling 
and  advertisements  in  accordance  with 
applicable  regulations.  It  is  essential 
that  promotional  labeling  and 
advertisements  be  consistent  with  the 
comprehensive  prescribing  information 
because  the  highlights  section  does  not 
include  all  the  information  needed  to 
prescribe  a  drug  safely  and  effectively, 
and  is  thus  not  intended  to  act  as  a 
substitute  for  the  comprehensive 
prescribing  information.  This 
responsibility  is  described  in  the 
introductory  paragraph  of  proposed 
§  201.57(a)  which  provides  that,  in  order 
to  comply  with  §§  202.1(e)  and 
201.100(d)(1),  statements  made  in 
promotional  labeling  and 
advertisements  must  be  consistent  with 
all  information  included  in  labeling 
under  proposed  §  201.57(c)  (i.e.,  the 
comprehensive  prescribing 
information). 

Several  comments  received  on 
Prototype  3  strongly  supported 
inclusion  of  a  highlights  section  in  the 
labeling.  One  comment  stated  that  the 
section  "would  impart  key  information 
of  most  common  interest  to  prescribers" 
and  "would  be  a  concise  and  clear 
means  of  displaying  information." 
Another  comment  stated  that  the 
highlights  section  serves  "as  an 
excellent  vehicle  for  drawing  the 
practitioner's  attention  to  the  most 
important  facts  and  precautions 
associated  with  a  product"  and  that 
"[clross-referencing  each  point  in  the 


summary  to  the  underlying  complete 
prescribing  information  further 
enhanced  the  summary's  value." 

Other  comments  on  Prototype  3 
opposed  inclusion  of  a  highlights 
section.  Several  comments  contended 
that  practitioners  might  rely  solely  on 
this  section  and  fail  to  read  the 
comprehensive  prescribing  information. 
One  comment  stated  that  "it  is  difficult, 
if  not  impossible,  for  summary' 
information  to  adequately  deliver  the 
complete  message  regarding 
complicated  prescribing  information" 
and  "the  mere  availability  of  a 
summary,  even  if  it  is  followed  by  the 
complete  information,  discourages  a 
time-pressured  human  being  from 
reviewing  the  pertinent  sections  of  the 
complete  prescribing  information." 

It  is  unrealistic  to  expect  practitioners 
to  read  every  word  of  product  labeling 
each  time  they  reference  it,  regardless  of 
how  desirable  it  may  be  for  them  to  do 
so.  Therefore.  FDA  is  proposing  to  add 
the  highlights  section  to  prescription 
drug  labeling  to  draw  attention  to  those 
sections  of  the  labeling  that  are  most 
important,  and  to  do  so  in  a  way  that 
readily  facilitates  and  encourages  more 
detailed  followup.  For  example,  certain 
kinds  of  information  that  are  now 
potentially  lost  in  a  long  list  of  topics 
under  "Precautions"  would  be 
identified  and  described  at  least  briefly 
in  the  highlights  section. 

Other  comments  expressed  concern 
about  the  inclusion  of  a  highlights 
section  because  of  its  potential  effect  on 
product  liability.  The  comments  stated 
that  including  a  highlights  section 
would  force  manufacturers  to  pick  and 
choose  only  certain  parts  of  the  warning 
information  listed  in  the  comprehensive 
information.  One  conunent  stated  that 
this  "would  allow  an  expert  witness 
testifj'ing  on  behalf  of  a  patient  who 
suffered  an  adverse  reaction  that  was 
listed  in  the  full  prescribing  information 
to  argue  that  a  manufacturer's  warning 
was  inadequate  or  "buried"  because  that 
specific  adverse  reaction  was  not  also 
highlighted  in  the  Summary." 

The  agency  recognizes  that 
prescription  drug  labeling  may  be  used 
as  evidence  in  product  liability  cases 
and  other  types  of  civil  actions  to 
determine,  among  other  things,  whether 
a  manufactiu^r  has  adequately  disclosed 
information  about  risks  associated  with 
its  drug.  However,  the  agency  believes 
that  it  is  highly  speculative  to  assert 
that,  because  certain  risk  information 
has  been  summarized  in  or  omitted  from 
the  highlights  section  of  prescription 
drug  labeling  (but  included  in  its 
entirety  in  the  comprehensive 
prescribing  information),  a 
manufactLuer  may  be  found  liable  in  a 
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product  liability  action  based  on  a 
theory  that  the  warning  is  "buried." 

Moreover,  although  me  highlights 
section  would  not  include  all 
information  about  risks  associated  with 
a  drug,  the  agency  believes  that,  as 
described  in  this  proposal,  the 
highlights  section  would  include  the 
most  important  information  regarding 
drug-related  risks.  As  discussed  below 
in  section  III.B.l.j.  of  this  document,  the 
"Warnings/Precautions"  section  of  the 
highlights  would  include  those  ADR's 
that  are  most  relevant  to  clinical 
prescribing  situations.  This  would 
include  both  rare  but  life-threatening 
drug  reactions  and  less  serious  but  more 
common  reactions  that  may  be 
important  from  a  clinical  standpoint 
when  prescribing  a  drug.  Additionally, 
this  section  of  the  highlights  would 
include,  under  its  own  subheading,  the 
most  common  or  frequently  occurring 
ADRs  that  are  reasonably  associated 
with  the  use  of  the  drug,  which  for  most 
drugs  would  be  those  ADR"s  with  an 
incidence  of  greater  than  1  percent. 

Nevertheless,  the  highlights  section  is 
not  intended  to  act  as  a  substitute  for 
the  comprehensive  prescribing 
information,  and  it  is  extremely 
important  for  practitioners  to  be  aware 
of  this  and  to  review  all  relevant 
sections  of  the  comprehensive 
prescribing  information  before  making 
prescribing  decisions.  Thus,  in  response 
to  the  comments'  concerns,  to  generally 
.aid  in  avoiding  misunderstandings 
about  the  purpose  of  the  highlights 
section  by  health  care  practitioners  and 
others,  and  to  encourage  practitioners  to 
review  the  relevant  sections  of  the 
comprehensive  prescribing  information, 
the  agency  is  proposing  two 
modifications  to  Prototype  3.  First.  FDA 
is  proposing  that  the  introductory 
section  be  entitled  "Highlights  of 
Prescribing  Information."  This  title 
more  appropriately  acknowledges  that 
the  section  does  not  comprehensively 
summarize  all  sections  of  product 
labeling.  Second,  the  following 
statement  would  be  required  to  be 
presented  in  bold  print,  at  the  end  of  the 
highlights  section:  "These  highlights  do 
not  include  all  the  information  needed 
to  prescribe  [insert-  name  of  drug 
product)  safely  and  effectively.  See 
{insert  name  of  drug  product]' s 
comprehensive  prescribing  information 
provided  below."  The  agency  is  seeking 
comment  on  whether  the  inclusion  of  a 
highlights  section  would  have  a 
significant  effect  on  manufacturers' 
product  liability  concerns  and.  if  so. 
whether  this  concern  has  been 
adequately  addressed  in  this  proposal.  If 
it  is  believed  that  product  liability 
concerns  have  not  been  adequately 


addressed,  the  agency  seeks  comment 
on  whether  it  could  taxe  different  or 
additional  measures  to  alleviate  product 
liability  concerns  without  eliminating 
the  highlights  section  altogether,  or 
lengthening  it  to  an  extent  that  it  would 
no  longer  serve  its  intended  purpose. 

a  Product  names  and  other  basic 
mformation.  Proposed  §  201.57(a)(1) 
would  require  that  information 
necessary  to  identify  a  drug  product — 
the  proprietary  name  and  the 
established  name  or,  for  biologies,  the 
proper  name  (as  defined  in  §600.3  (21 
CFR  600.3))  and  any  informative 
descriptors — be  the  first  information 
that  appears  in  the  highlights  section. 
This  information  would  be  followed  by 
the  product's  dosage  form  and  route  of 
administration.  For  drugs  that  are 
controlled  substances,  the  controlled 
substance  symbol  designating  the 
schedule  in  which  the  controlled 
substance  is  listed  must  also  be 
inc:luded  in  this  section.  In  accordance 
with  §  1302.04  (21  CFR  1302.4).  the 
symbol  must  be  clear  and  large  enough 
to  afford  prompt  identification  of  the 
controlled  substance. 

b  Inverted  black  triangle.  Proposed 
§  201.57(a)(2)  would  require  placement 
of  the  "▼  "  symbol  if  the  drug  has  been 
approved  in  the  United  States  for  less 
than  3  years  and  contains  a  new 
molecular  entity  (NME)  or  new 
biological  product,  a  new  combination 
of  active  ingredients,  is  indicated  for  a 
new  population,  is  administered  by  a 
new  route,  or  uses  a  novel  drug  delivery 
system.  It  is  well  recognized  that  many 
important  ADR's  are  not  discovered 
until  several  years  of  marketing  have 
elapsed.  FDA  believes  that  providing  an 
easily  recognizable  symbol  to  serve  as  a 
signal  for  increased  vigilance  and 
reporting  of  suspected  adverse  reactions 
will  facilitate  faster  recognition  of  rare 
but  serious  side  effects  that  may  be 
associated  with  newly  marketed 
products  and  help  ensure  that  drugs  are 
used  with  particular  care  during  their 
initial  years  of  marketing.  The  inverted 
black  triangle  symbol  is  currently  used 
in  the  United  Kingdom  to  alert 
prescribers  to  the  fact  that  a  product 
contains  a  new  active  ingredient  or  is 
indicated  for  a  new  route  of 
administration,  among  other  things. 
FDA  recognizes  that  U.S.  prescribers' 
experience  with  the  ▼  symbol  is  limited 
and  that  it  will  take  time  and  an 
educational  program  to  familiarize  them 
with  it.  FDA  believes  that  efforts  to 
educate  the  public  about  this  symbol,  as 
well  as  general  education  concerning 
revisions  to  the  labeling  format,  can  be 
largely  accomplished  through  the 
agency's  routine  outreach  and  education 
programs. 


c.  Prescription  drug  symbol.  Proposed 
§  201.57(a)(3)  would  require  placement 
of  the  "R,  "  symbol  to  indicate  that  the 
drug  is  a  prescription  drug. 

d.  Hignlightea  boxed  warning. 
Proposed  §  201.57(a)(4)  would  require 
that  the  full  text  of  boxed  waniing(s)  or 
contraindication{s)  required  by 
proposed  §  201.57(c)(1)  be  included  in 
the  highlights  section,  provided  that  the 
text  does  not  exceed  20  lines.  For  boxed 
warnings  longer  than  20  lines,  the 
proposed  section  would  require  a 
statement,  not  to  exceed  20  lines, 
summarizing  the  contents  of  the  boxed 
warning.  The  agency  has  tentatively 
concluded  that  the  proposed  limit  of  20 
lines  of  text,  together  with  a  "pointer" 
to  the  full  boxed  warning  (discussed 
below)  and  any  other  pertinent 
information  in  the  comprehensive 
prescribing  information,  is  sufficient  to 
disclose  the  most  important  aspects  of 
the  warning  for  the  purposes  of  the 
highlights  section.  However,  because  of 
the  importance  of  the  information  in  the 
boxed  warning,  the  agency  requests 
comment  on  whether  the  full  text  of  any 
boxed  warning  should  be  included  in 
the  highlights,  regardless  of  the  length 
of  its  text. 

The  agency  is  proposing  to  require 
that  the  text  of  all  boxed  warnings  in  the 
highlights  section  be  preceded  by  an 
appropriate  heading,  in  uppercase 
letters,  that  contains  the  signal  word 
"WARNING"  and  describes  the  subject 
of  the  warning.  For  example,  an 
appropriate  heading  for  a  boxed 
warning  regarding  use  of  the  drug 
product  during  pregnancy  could  be 
entitled  "WARNING  REGARDING  USE 
IN  PREGNANCY"  or  a  warning  about 
agranulocytosis  could  be  entitled 
'WARNING:  AGRANULOCYTOSIS." 
When  the  agency  determines  that  a 
contraindication  must  be  placed  inside 
a  box.  the  heading  should  reflect  that 
the  information  inside  the  box  is  a 
contraindication.  For  example,  an 
appropriate  heading  for  a 
contraindication  against  use  in  pregnant 
women  could  be  "WARNING:  DO  NOT 
USE  IN  PREGNANT  WOMEN." 
Research  on  the  effectiveness  of  warning 
labels  has  consistently  shown  that  the 
use  of  a  signal  word  to  attract  attention 
increases  the  effectiveness  of  warnings 
(Ref.  3).  Both  the  text  of  the  summary 
statement  and  the  heading  would  be 
required  to  be  contained  within  a  box 
and  bolded.  The  signal  word  and  title 
would  be  required  to  be  in  uppercase 
letters  to  provide  for  additional 
prominence. 

In  addition  to  the  requirements 
discussed  above,  proposed 
§  201.57(a)(4)  would  require  that,  for 
boxed  waming(s)  or  contraindication(s) 
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that  must  be  summarized  because  it 
exceeds  20  lines  of  text,  a  statement  be 
placed  immediately  under  the  heading 
that  states:  "See  for  full  boxed 
warning."  This  statement  would  alert 
practitioners  to  the  fact  that  the  boxed 
warning  statement  appearing  in  the 
"Highlights"  section  does  not  constitute 
the  full  boxed  warning. 

e.  Recent  labeling  changes.  Proposed 
§  201.57(a)(5)  would  require  the 
subheading  title  "Recent  Labeling 
Changes"  (instead  of  the  title  "New 
Information"  in  Prototype  3}  to  indicate 
that  this  section  of  the  labeling  includes 
recent  FDA  approved  or  authorized 
substantive  labeling  changes,  not  other 
kinds  of  new  information,  such  as 
information  that  is  in  the  scientific 
literature,  but  not  approved  or 
authorized  by  FDA  for  inclusion  in 
labeling.  Minor  or  nonsubstantive 
changes,  such  as  changes  in  an  address, 
correction  of  typographical  errors,  or 
grammatical  changes,  would  not  be 
required  to  be  included  under  this 
section.  The  agency  is  proposing  to 
require  that  the  "Recent  Labeling 
Changes"  section  remain  for  at  least  1 
year  after  the  date  of  the  labeling 
change.  In  response  to  the  comments, 
the  section  would  be  permitted  to  be 
retained,  after  the  expiration  of  the  1- 
year  period,  until  the  next  labeling 
revision.  FDA  is  requesting  comments, 
however,  concerning  whether  there 
should  be  a  time  limit  by  which  the 
section  must  be  removed.  To  ensure  that 
practitioners  are  aware  of  the  date  of  the 
most  recent  labeling  revision,  FDA  is 
proposing,  under  §  201.57(a)(16),  that 
the  highlights  section  prominently 
include  the  date  of  the  most  recent 
labeling  revision. 

f.  Indications  and  usage.  Proposed 

§  201.57(a)(6)  would  require  the  heading 
"Indications  and  Usage,"  followed  by  a 
concise  statement  of  each  of  the 
product's  indications,  as  specified  in 
proposed  §  201.57(c)(2),  with  any 
appropriate  subheadings.  This 
information  must  include  major 
limitations  of  use  (e.g,,  particular 
subsets  of  the  population,  second  line 
therapy  status,  antimicrobials  limited  to 
certain  microorganisms).  At  the  public 
meeting,  the  agency  requested  public 
comment  about  whether  the  information 
required  under  this  heading  should  be 
presented  verbatim  from  the 
comprehensive  labeling  section  or 
summarized  in  a  buUeted  format. 
Although  FDA  received  strong  support 
for  the  latter,  it  remains  interested  in 
receiving  further  comment  on  this 
subject. 

g.  Dosage  and  administration. 
Proposed  §  201.57(a)(7)  would  require 
the  heading  "Dosage  and 


Administration,"  followed  by  highlights 
of  the  comprehensive  prescribing 
information  proposed  under 
§  201.57(c)(3),  with  any  appropriate 
subheadings.  Information  under  this 
heading  would  consist  of  the  most 
common  dosage  regimen(s)  and  the 
most  important  moderating  information, 
such  as  different  doses  for  population 
subsets,  critical  monitoring 
requirements,  and  other  therapeutically 
important  information.  If  different 
dosage  regimens  are  associated  with 
different  indications  or  patient 
populations,  this  information  should  be 
summarized  as  succinctly  as  possible. 
As  discussed  above,  many  physicians  in 
the  initial  focus  groups  stated  that 
tabular  presentation  of  dosage  and 
administration  information  is  useful. 
The  agency  encourages  development  of 
such  a  format  and  provides  in  Prototype 
4  one  example  of  a  tabular  presentation 
of  different  dosage  regimens  for 
different  indications. 

h.  How  supplied.  Proposed 
§  201.57(a)(8)  would  require  the  heading 
"How  Supplied,"  followed  by  a  concise 
summary  of  information  concerning  the 
product's  dosage  form(s)  under 
proposed  §201. 57(c)(4).  This  would 
ordinarily  include  the  metric  strength  or 
strengths  of  the  dosage  form  and 
whether  the  tablets  are  scored.  If 
appropriate,  the  information  in  this 
section  heading  could  include 
subheadings  to  specify  different  dosage 
forms  (e.g.,  tablets,  capsules, 
suspension). 

i.  Contraindications.  Proposed 
§  201.57(a)(9)  would  require  the  heading 
"Contraindications."  followed  by  a 
concise  summary  of  the  comprehensive 
prescribing  information  in  proposed 
§  201.57(c)(5).  and  any  appropriate 
subheadings. 

j.  Warnings/precautions.  Proposed 
§201.57(a)(10)  would  require  the 
heading  "Warnings/Precautions.  " 
followed  by  a  concise  summary  of  the 
most  clinically  significant  aspects  of  the 
comprehensive  prescribing  information 
in  proposed  §  201.57(c)(6).  with  any 
appropriate  subheadings.  The 
cautionary  information  chosen  from  the 
comprehensive  prescribing  information 
for  inclusion  in  this  section  should  be 
that  which  is  most  relevant  to  clinical 
prescribing  situations.  Rare  but  life- 
threatening  drug  reactions  must  be 
included,  especially  when  the 
likelihood  of  occurrence  can  be  reduced 
by  taking  recommended  steps  (e.g..  by 
monitoring,  by  checking  the  patient's 
history  or  current  medication  use.  or 
through  informing  patients  which 
symptoms  to  look  for  and  report 
immediately).  However,  seriousness  of 
reaction  should  not  be  the  only 


criterion.  It  may  be  just  as.  if  not  more, 
important  from  a  clinical  standpoint  for 
a  prescriber  to  know  about  a  less 
serious,  but  common  and  irritating 
adverse  reaction  likely  to  reduce 
compliance  with  drug  therapy  in  many 
patients.  Thus,  in  determining  whether 
specific  cautionary  information  should 
be  included  in  the  highlights  section, 
consideration  should  be  given  to  a 
combination  of  factors,  including  the 
seriousness  of  an  adverse  reaction  and 
its  frequency  of  occurrence,  whether 
steps  can  be  taken  to  avoid  the  adverse 
reaction  or  identify  and  treat  it  at  an 
early  stage,  and  the  likelihood  that  the 
reaction  could  affect  patient  compliance 
or  continuation  of  therapy.  These  factors 
should  be  assessed  in  light  of  how  they 
would  affect  a  health  care  practitioner's 
decision  to  prescribe  the  particular  drug 
in  a  clinical  setting  and  how  the 
practitioner  would  use  and  monitor  the 
drug. 

The  agency  is  also  proposing  that  the 
"Warnings/Precautions  "  heading  in  the 
highlights  section  include  the 
subheading  "Most  Common  Adverse 
Reactions  (>  n/100)."  This  subheading 
would  typically  list  the  most  common 
or  frequently  occurring  ADR's  that  are 
reasonably  associated  with  the  use  of 
the  drug  from  the  adverse  reactions 
section  under  proposed  §  201.57(c)(9). 
As  stated  in  the  report  of  the  Council  for 
International  Organizations  of  Medical 
Sciences  (CIOMS)  Working  Group  III 
report  entitled  "Guidelines  for 
Preparing  Core  Clinical-Safety 
Information  on  Drugs"  (Ref.  4),  common 
ADR's  include  those  with  an  incidence 
of  greater  than  1  in  100  (i.e.,  1  percent). 
Therefore,  the  agency  believes  that,  for 
most  drugs,  it  would  be  appropriate  to 
report  ADR's  with  an  incidence  of 
greater  than  1  percent.  However,  for 
those  drugs  that  are  associated  with  a 
very  large  number  of  ADR's,  and/or  for 
which  many  of  the  ADR's  occur  at  an 
incidence  rate  of  more  than  1  percent, 
it  may  be  appropriate  to  report  in  the 
highlights  section  only  those  ADRs 
associated  with  incidences  of  2,  3.  4,  or 
5  percent,  or  more.  The  incidence  rate 
that  is  used  to  determine  inclusion  in 
this  subsection  would  be  required  to  be 
disclosed  in  parentheses  together  with 
this  subheading. 

k.  Contacts  for  ADR  reporting. 
Proposed  §  201.57(a)(ll)  would  require, 
for  drug  products  other  than  vaccines, 
the  following  statement  be  placed  in  the 
highlights  section  following  "Warnings/ 
Precautions":  "To  report  SUSPECTED 
SERIOUS  ADR's,  call  (insert  name  of 
manufacturer)  at  [insert  manufacturer's 
phone  number)  or  FDA's  MedWatch  at 
[insert  the  current  FDA  MedWatch 
number)."  For  vaccines,  the  following 
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statement  would  be  required:  '  Tt)  report 
SUSPECTED  SERIOUS  ADRs.  call 
[insert  name  of  manufacturer)  at  [insert 
manufacturer's  phone  number]  or 
V,\ERS  at  [insert  the  current  VAERS 
number)."  In  partnership  with  manv 
professional  associations  and  private 
sector  groups.  FDA  has  consistently 
encouraged  the  reporting  of  suspected 
serious  adverse  drug  reactions  The 
proposed  section  would  alert 
practitioners  to  the  importance  of 
reporting  suspected  serious  ADRs  and 
provide  convenient  reporting  contacts 

1.  Druii  wteractions.  Proposed 
*}201-57(a)(12)  would  require  the 
heading  "Drug  Interactions,"  followed 
by  a  concise  summary  from  the 
comprehensive  prescribing  information 
in  proposed  (^  201  57(c)(7|  of  other 
prescription  or  over-the-counter  drugs 
or  foods  that  interact  in  clinically 
significant  ways  with  the  product,  with 
any  appropriate  subheadings. 

m   Use  m  specific  populations. 
Proposed  ^^  201  57(a)(13)  would  require 
the  heading  "Use  in  Specific 
Populations."  followed  by  a  concise 
listing  of  any  clinically  important 
differences  in  response  to  or  use  of  the 
drug  in  specific  populations  from  the 
comprehensive  prescribing  information 
in  proposed  §  201.57(c)(8).  with  any 
appropriate  subheadings.  With  respect 
to  pregnancy  categories,  the  agency  does 
not  believe  that  prescribers  would  find 
it  helpful  to  include  in  the  highlights 
section  the  categorv  for  the  drug  or 
selected  animal  data  related  to  use  of 
the  drug  during  pregnancy.  Thus, 
manufacturers  should  include  under 
this  heading  only  that  information 
concerning  use  of  the  drug  during 
pregnancy  that  is  provided  under  the 
"Contraindications"  or  "Warnings/ 
Precautions"  sections  of  the  highlights. 
In  the  absence  of  such  information,  the 
availability  of  human  data  regarding  use 
during  pregnancy  should  be  briefly 
noted. 

n.  Referral  to  patient  counsebng 
mformation  Proposed  §  201.57(a)(14) 
would  require,  where  applicable,  the 
verbatim  statement  "See  P  for  Patient 
Counseling  Information."  This 
statement  would  inform  practitioners  of 
the  e.xistence  of  patient  counseling 
information  and  allow  them  to  easily 
access  the  information.  As  discussed 
below  in  the  description  of 
§201.57(c)(17),  patient  counseling 
information  is  intended  to  help 
practitioners  communicate  important 
drug  information  to  patients.  For  drugs 
that  have  approved  patient  labeling  or 
Medication  Guides,  the  following 
statement  would  be  required:  "See  P  for 
Patient  Counseling  Information, 
followed  bv  (insert  name  of  dru^Ys 


[insert  either  approved  patient  labeling 
or  Medication  Guide)." 

o  Highhghts  reminder  Proposed 
t)  201.57(a)(15)  would  require  that  the 
labeling  include  the  statement:  "These 
highlights  do  not  include  all  the 
information  needed  to  prescribe  (insert 
name  of  drug  product)  safely  and 
effectively.  See  (insert  name  of  drug 
product)'s  comprehensive  prescribing 
information  provided  below."  As 
discussed  previously,  this  statement 
would  be  a  prominent  reminder  to 
practitioners  that  the  highlights  section 
is  not  intended  to  be  an  all-inclusive 
source  of  drug  prescribing  information. 

p  Labeling  revision  date.  As 
dist:ussed  previously,  proposed 
«>201  57(a)(16)  would  require  that  the 
highlights  section  include  the  date  of 
the  most  recent  labeling  revision, 
identified  as  such.  The  inclusion  of  this 
date  in  the  highlights  section  would 
indicate  to  practitioners  precisely  when 
the  "recent  labeling  changes"  identified 
under  *»  201.57(a)(5)  were  incorporated 
into  the  labeling 

q  Index  numbers  m  the  highlights 
section  Proposed  §  201. 57(a)(17)  would 
require  that  any  subheadings  required 
by  paragraphs  (a)(4)  through  (a)(10), 
(a)(12),  and  (a)(13),  as  well  as  additional 
subheadings  included  in  the  highlights 
under  tj  201.56(d)(5),  be  followed  in 
parentheses  by  their  corresponding 
index  number  (i.e.,  the  number 
appearing  before  required  subheadings 
under  §  201.56(d)(1)  or  assigned  to 
optional  subheadings  in  accordance 
with  t?  201 .56(d)(5)).  The  agency  is 
proposing  the  use  of  a  numbering 
system  to  facilitate  the  cross-referencing 
of  specific  topics  between  the  highlights 
section,  the  index,  and  the 
comprehensive  prescribing  information. 
As  discussed  in  the  following  section 
III.B.2,  several  comments  supported  this 
numbering  system. 

2  (j)mprehensive  Prescribing 
Information;  Index 

Proposed  §  201.57(b)  would  require 
the  heading  "(Comprehensive 
Prescribing  Information:  Index" 
followed  by  a  list  that  contains  each 
subheading  required  under 
§  201.56(d)(1),  if  not  omitted  under 
§  201  56(d)(3).  and  each  optional 
subheading  included  in  the 
comprehensive  prescribing  information 
under  ^  201.56(d)(5).  Each  subheading 
would  be  required  to  be  preceded  by  its 
corresponding  index  number  or 
identifier.  The  agency  is  proposing  to 
require  this  indexing  system  to  make  it 
easier  for  practitioners  to  access  specific 
topics  included  in  the  comprehensive 
prescribing  information  and  to  facilitate 


hvpertext  links  in  electronic  labeling 
that  will  be  available  in  the  near  future. 

In  general,  the  comments  on 
Prototype  3  supported  the  indexing 
system.  For  example,  one  comment 
stated  that  when  standardized  across  all 
approved  drug  product  labeling,  this 
system  will  provide  a  useful  mechanism 
for  facilitating  electronic  retrieval  of 
information  by  subject  area  and  will 
enable  practitioners  to  more  quickly  and 
easily  locate  needed  data.  Some 
comments  stated  that  the  index  should 
be  used  in  place  of  the  highlights 
section  because  the  index  alone  is 
sufficient  to  direct  the  reader  to  the 
appropriate  information.  In  contrast, 
one  comment  asserted  that  the  use  of 
index  numbers  in  the  highlights  section 
that  cross-reference  the  comprehensive 
prescribing  information  would  be 
sufficient  without  inclusion  of  an  index. 

As  discussed  above,  the  purpose  of 
the  highlights  section  is  to  highlight 
only  the  labeling  information  that 
practitioners  considered  to  be  most 
important.  The  index,  in  contrast,  is 
intended  to  make  it  easier  for  the 
practitioner  to  access  any  details  in  the 
comprehensive  prescribing  information, 
regardless  of  the  perceived  importance 
of  the  information.  Although  both 
sections  contribute  to  enabling 
practitioners  to  more  easily  access,  read, 
and  use  prescription  drug  labeling 
information,  the  highlights  section  and 
the  index  serve  separate  and  distinct 
purposes.  Therefore.  FDA  is  proposing 
to  include  both  sections  in  prescription 
drug  labeling.  However,  FDA  requests 
comment  on  whether  the  additional 
purposes  served  by  the  index  are 
sufficient  to  justify  its  inclusion  in 
labeling. 

3.  Comprehensive  Prescribing 
Information 

The  agency  is  proposing  to  revise  the 
content  and  format  of  the 
comprehensive  prescribing  information 
contained  in  current  §  201.57  to  make  it 
easier  for  health  care  practitioners  to 
access,  read,  and  use  the  labeling 
information.  The  proposal  would 
reorder  the  information  to  place  more 
prominently  those  sections  that  the 
agency  found,  based  on  the  physician 
surveys,  focus  groups,  public  comments, 
and  its  own  experience,  to  be  most 
important  and  most  commonly 
referenced  by  practitioners.  In  most 
cases,  this  would  require  moving  the 
information  closer  to  the  beginning  of 
the  comprehensive  section.  The  agency 
is  also  proposing  to  reorganize  certain 
sections  of  the  labeling,  to  require 
standardized  index  numbers  for  each 
subheading,  and  certain  other  format 
and  content  changes. 
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a.  Proposed  §  201.57(c)(1)— boxed 
warning.  Under  the  current  "Warnings" 
section  (§  201.57(e)),  labeling  must 
describe  serious  adverse  reactions  and 
potential  safety  hazards,  limitations  in 
use  imposed  by  them,  and  steps  that 
should  be  taken  if  they  occur.  The 
section  provides  that,  "Special 
problems,  particularly  those  that  may 
lead  to  death  or  serious  injury,  may  be 
required  by  the  Food  and  Drug 
Administration  to  be  placed  in  a 
prominently  displayed  box."  If  a  boxed 
warning  is  required,  "its  location  will  be 
specified  by  the  Food  and  Drug 
Administration."  Under  the  current 
regulation,  boxed  warnings  have 
frequently  been  placed  at  or  near  the 
beginning  of  labeling  to  increase  their 
prominence  and  accessability.  However, 
this  has  not  always  been  the  case. 

The  proposal  would  move  the 
language  describing  when  boxed 
warnings  may  be  required  from 
§  201.57(e)  to  §  201.57(c)(1).  The  agency 
is  proposing  to  move  this  requirement 
out  of  the  "Warnings"  section  because, 
in  the  past,  information  required  to  be 
placed  within  a  box  has  consisted  of 
contraindications  information  as  well  as 
warnings  information.  Proposed 
§  201.57(c)(1)  would  revise  the  language 
in  current  §  201.57(e)  to  specify  that  a 
box  is  appropriate  for  contraindications 
information  as  well  as  warnings 
information.  Additionally,  because  of 
the  importance  of  the  information 
contained  in  boxed  warnings,  the 
agency  believes  that  boxed  warnings 
should  always  be  placed  before  other 
labeling  information.  Accordingly, 
proposed  §  201, 57(c)(1)  would  require 
that  any  boxed  waming(s)  be  the  first 
substantive  information  to  appear  in  the 
comprehensive  prescribing  information 
section  of  prescription  drug  labeling.  As 
with  the  boxed  warning  in  the 
highlights  section,  the  agency  is 
proposing  to  require  that  the  boxed 
warning  in  the  comprehensive  labeling 
section  be  preceded  by  an  appropriately 
descriptive  heading,  placed  within  the 
box,  that  contains  the  signal  word 
"WARNING,"  and  a  brief  descriptive 
title  in  uppercase  letters.  The  heading 
may  be  general  (e.g.,  "WARNING:  USE 
IN  PREGNANCY")  or  specific  (e.g., 
"WARNING:  INTERACTION  WITH 
CYP3A4  INHIBITORS"). 

The  agency  is  proposing  to  require 
that,  for  indexing  purposes,  the  boxed 
warning  be  preceded  by  an  exclamation 
point  "!"  instead  of  the  number  "1." 
This  is  appropriate  because  index 
niunbers  will  be  standardized  across  all 
products,  yet  many  products  do  not 
have  a  boxed  warning.  Therefore,  if  the 
number  "1"  were  to  be  used  in 
conjunction  with  boxed  warnings  for 


the  relatively  few  products  that  have  a 
boxed  warning,  the  highlights  and 
comprehensive  prescribing  information 
for  the  many  products  without  a  boxed 
warning  would  begin  with  the  index 
number  "2,"  which  might  be  confusing. 
In  addition,  the  agency  believes  that  the 
exclamation  point  is  an  appropriate  icon 
to  help  alert  prescribers  to  the 
importance  of  the  information  contained 
in  the  boxed  warning.  However,  other 
icons  could  be  considered,  such  as  an 
open  hand  that  signals  "stop"  or,  if 
labeling  is  in  color,  a  red  octagon  that 
signals  "stop,"  The  agency  requests 
comments  on  the  relative  benefits  and 
costs  of  different  icons  that  could  be 
associated  with  a  boxed  warning. 

b.  Proposed  §201.57(cH2)— 
indications  and  usage.  Under  current 
§  201.57(c),  a  drug  product's  indications 
must  be  included  after  the 
"Description"  and  "Clinical 
Pharmacology"  sections  of  labeling.  The 
section  requires,  among  other  things, 
that  indications  be  supported  by 
substantial  evidence  of  effectiveness 
based  on  adequate  and  well-controlled 
studies,  unless  the  requirement  is 
waived  under  §201.58  (21  CFR  201.58) 
or  §  314.126(c)  (21  CFR  314.126(c)).  f^ 

Under  proposed  §  201.57(c)(2).  the 
"Indications  and  Usage"  section  would 
be  placed  more  prominently  toward  the 
beginning  of  the  comprehensive 
prescribing  section  than  it  is  currently. 
Proposed  §  201.57(c)(2){i)  would  modify 
current  §  201.57(c)(1)  to  remove  certain 
examples  of  indications  that  have 
become  outdated.  Section 
201.57(c)(2)(ii)  would  modify  current 
§  201.57(c)(2)  to  clarify-  that  indications 
or  uses  not  included  in  the  "Indications 
and  Usage"  section  may  not  be  implied 
or  suggested  in  other  sections  of 
labeling. 

Proposed  §  201.57(c)(2)(iii)  would  be 
added  to  address  biological  drug 
products  subject  to  licensing  under 
section  351  of  the  Public  Health  Service 
Act  (the  PHS  Act)  (42  U.S.C.  262).  The 
proposed  section  would  make  clear  that 
substantial  evidence  of  effectiveness 
must  support  indications  for  biological 
drug  products.  Under  section  351  of  the 
PHS  Act,  FDA  approves  BLA's  on, 
among  other  things,  a  demonstration 
that  the  biological  product  that  is  the 
subject  of  the  application  is  safe,  pure, 
and  potent.  Potency  has  long  been 
interpreted  to  include  effectiveness 
{§600.3(s)). 

In  1972,  FDA  initiated  a  review  of  the 
safety  and  effectiveness  of  all  previously 


"Current  §15 201.57(c)  and  201. .58  inadvprtenlly 
refer  to  waiver  under  i^314.12B(b)  instead  of  (c). 
The  agency  is  proposing  to  correct  tliese  references 
in  the  current  rulemaking. 


licensed  biologies.  The  agency  stated 
then  that  proof  of  effectiveness  would 
consist  of  controlled  clinical 
investigations  as  defined  in  the 
provision  for  "adequate  and  well 
controlled  studies"  for  new  drugs, 
§  314,126,  unless  waived  as  not 
applicable  to  the  biological  product  or 
essential  to  the  validity  of  the  study 
when  an  alternative  method  is  adequate 
to  substantiate  effectiveness 
(§  601.25(d)(2)  (21  CFR  601.25(d)(2)  (die 
biologies  efficacy  review)).  One  example 
of  such  an  adequate  alternative  was 
identified  to  be  serological  response 
data  where  a  previously  accepted 
correlation  with  clinical  effectiveness 
exists. 

Although  the  biologies  efficacy  review 
regulation.  §601.25,  references 
§  314.126,  and  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (the  Modernization  Act)  directs 
FDA  to  take  measures  to  minimize 
differences  between  the  review  and 
approval  of  BLA's  and  NDAs,  §  314.126 
does  not  expressly  apply  to  BLA's. 
However.  FDA  believes  that  it  is 
appropriate  to  take  the  characteristics  of 
an  adequate  and  well-controlled  clinical 
investigation,  as  described  in  §314.126, 
into  account  in  evaluating  the 
sufficiency  of  evidence  of  effectiveness 
that  sponsors  submit  in  BLA's  to  satisfy 
the  licensure  standards  in  section  351  of 
the  PHS  Act.  (See  FDA's  guidance  for 
industry  entitled  "Providing  Clinical 
Evidence  of  Effectiveness  for  Human 
Drugs  and  Biological  Products."  Mav 
1998.) 

Proposed  §  201.57(c)(2)(iv)(A)  would 
modify  current  §  201.57(c)(3)  to  specify 
that  if  evidence  is  available  to  support 
the  safety  and  effectiveness  of  the  drug 
or  biologic  only  in  selected  subgroups  of 
the  larger  population  with  the  disease  or 
condition,  or  if  evidence  to  support  the 
indication  is  based  on  surrogate 
endpoints,  the  limitations  in  the 
usefulness  of  the  drug  (or.  in  the  case  of 
surrogate  endpoints,  the  limitations  of 
the  supporting  efficacy  data)  must  be 
described  succinctly.  Reference  should 
be  made  to  the  "Clinical  Studies" 
section  (proposed  §  201.57(c)(15))  for  a 
detailed  discussion  of  the  specific 
methodology  and  clinical  data  relevant 
to  the  limitation.  The  agency  anticipates 
that  this  change  would  facilitate  a  more 
focused  "Indications  and  Usage"  section 
for  the  practitioner  seeking  basic 
information.  For  those  practitioners 
seeking  more  detailed  information,  the 
reference  to  the  "Clinical  Studies" 
section  should  be  sufficient  to  signal 
that  additional  information  is  available. 

Current  §  201.57(c)(3)(iv)  permits  the 
agency  to  require  a  statement  that  there 
is  a  lack  of  evidence  supporting  a  druj;  s 
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effectiveness  for  a  use  or  condition  if 
there  is  a  common  belief  that  a  drug 
mav  be  effective  for  a  certain  use.  or  if 
there  is  a  common  use  of  the  drug  for 
a  condition,  but  the  preponderance  of 
evidence  shows  that  the  drug  is 
ineffective.  Proposed 
§201.57(c)(2)(iv)(D)  would  modifv  the 
current  section  to  permit  the  agency  tt) 
require  a  statement  that  there  is  a  lack 
of  evidence  that  a  drug  is  safe  for  a  use 
or  condition  when  the  preponderance  of 
the  evidence  shows  that  the  therapeutic 
benefits  of  the  product  do  not  generally 
outweigh  its  risks.  The  agency  believes 
that  the  current  language  is  too  limiting 
in  that  it  only  addresses  products  that 
are  shown  to  be  ineffective  for  a 
particular  use  or  condition.  This  fails  to 
address  products  that  may  be  effective, 
but  pose  an  unacceptable  safety  risk  for 
the  condition  or  use. 

c .  Proposed  §201.5  7(c)(3) — dosage 
and  administration:  proposed 
§201 .57lcl(4l — how  supplied/storage 
and  handling.  I'nder  current  §  201.57. 
the  "Dosage  and  Administration"  and 
"How  Supplied  '  headings  appear 
toward  the  end  of  prescription  drug 
labeling.  Under  "Dosage  and 
Administration."  labeling  must  state  the 
usual  dose  and  dosage  range,  the 
recommended  intervals  between  doses, 
duration  of  treatment,  and  any 
modification  of  doses  needed  in  special 
patient  populations,  among  other 
information.  Under  "How  Supplied." 
labeling  must  include  the  strength  of  the 
dosage  form,  units  in  which  the  dosage 
form  is  ordinarily  available,  information 
appropriate  to  the  identification  of  the 
dosage  form,  and  special  handling  and 
storage  conditions 

Based  on  the  DPI  survey  and  focus 
groups  conducted  by  FDA.  the  agency 
has  determined  that  the  information 
contained  in  these  sections  is  important 
to  practitioners  and  frequently 
referenced  by  them.  Accordingly,  the 
agency  is  proposing  to  move  both 
sections  closer  to  the  beginning  of  the 
comprehensive  prescribing  section  to 
facilitate  access  to  them.  In  addition,  the 
agency  is  proposing  that  the  current 
heading  "How  Supplied"  be  changed  to 
"How  Supplied/Storage  and  Handling" 
to  emphasize  the  placement  of  storage 
and  handling  information  in  the  section, 
which  may  otherwise  be  overlooked  by 
practitioners.  The  proposal  would  add  a 
provision  to  the  current  dosage  and 
administration  section  stating  that, 
where  established  and  when  clinically 
important,  efficacious  and/or  toxic  drug 
and'or  metabolite  concentration  ranges 
and  therapeutic  concentration  windows 
for  drug  and/or  metabolite(s)  must  be 
stated  in  this  section.  The  proposed 
section  would  also  require  information 


(Ui  therapeutic  drug  concentration 
numitoring  (TDM)  when  TDM  is 
clinicallv  necessary.  Finally,  the  current 
dosage  and  administration  section 
would  be  revised  to  specify  that  dosing 
regimens  must  not  be  implied  or 
suggested  in  other  sections  of  labeling  if 
not  included  in  this  section 

d.  Proposed  §  201.57lcH5l— 
t  ontraindications.  Current  §  201.57(d) 
requires  contraindications  to  be  placed 
immediately  folhjwing  indications.  The 
section  requires  labeling  to  describe 
those  situations  in  which  a  drug  should 
not  be  used  because  the  risk  of  use 
cloarlv  outweighs  any  possible  benefit. 
Proposed  *}  201. 57(c)(5)  would 
incorporate  the  current  section  without 
substantive  change. 

H  Proposed  §201.57(clt6) — warnings/ 
precautions.  Warning  and  precautionary 
information  currently  appears  under 
two  separate  headings  in  accordance 
with  S  201.57(e)  and  (f).  respectively. 
Under  "Warnings."  labeling  must 
describe  serious  adverse  reactions  and 
potential  safety  hazards,  limitations  in 
use  imposed  by  them,  and  steps  that 
should  be  taken  if  they  occur.  Under  the 
heading  "Precautions."  labeling  must 
contain,  among  other  things, 
information  regarding  any  special  care 
to  be  exercised  bv  fh(?  practitioner  for 
safe  and  effective  use  of  the  drug 
(current  §  201.57(fl(l))  and  information 
on  laboratory  tests  that  may  be  helpful 
in  following  a  patienfs  response  or  in 
identifving  possible  adverse  reactions 
(current  <^  201  57(f)(3)). 

To  make  this  information  easier  to 
use,  the  agency  is  prf)posing  to  combine 
the  "Warnings"  information  required  by 
current  *5  201.57(e)  with  the 
"Precautions  '  information  required  bv 
current  S  201.57(f)(1)  and  (f)(3)  into  one 
heading  entitled  "Warnings/ 
Precautions  "  As  discussed  below,  the 
remaining  information  covered  in 
current  ^  201.57(f)  would  be  presented 
under  new  proposed  section  headings. 

{)bser\ations  and  suggestions  from 
the  phvsician  focus  groups  discussed  in 
section  II  of  this  document,  combined 
with  FDA's  experience,  have  convinced 
the  agency  that  the  distinction  between 
warnings  and  precautions  is  perceived 
by  prescribers  as  being  relatively 
arbitrarv  and  frequently  not  clinically 
meaningful.  FDA  first  attempted  to 
address  these  concerns  by  combining 
the  Warnings  and  Precautions  sections 
in  the  labeling  prototype  presented  at 
the  public  hearing  (i.e..  Prototype  3). 
That  prototype,  however,  continued  to 
account  for  differences  in  the  types  of 
information  required  in  the  current 
Warnings  and  Precautions  sections  by 
creating  subsections  that  distinguished 
more  spBcifit;ally  between 


"Hvpersensitivity  Reactions,"  "Major 
Toxicities."  and  "General  Precautions." 

After  further  consideration,  FDA 
believes  that  the  clinical  relevance  of  an 
adverse  reaction  is  not  always  related  to 
the  seriousness  of  the  reaction.  For 
example,  if  a  drug  is  associated  with 
two  adverse  reactions  (one  serious,  but 
very  rare,  and  another  less  serious,  but 
extremely  common),  it  may  be  as 
important  from  a  clinical  standpoint,  if 
not  more  so,  for  a  prescriber  to  know 
about  the  less  serious  reaction  as  it  is  to 
know  about  the  serious  reaction.  This  is 
especially  true  where  the  less  serious 
reaction  may  affect  compliance  with 
drug  therapy  for  many  patients.  In 
addition,  for  certain  products,  a  warning 
about  a  serious  but  nonpredictable  ADR 
may  be  less  clinically  meaningful  than 
the  recommendation  for  routine 
monitoring  to  detect  a  relatively  less 
serious  but  predictable  ADR. 
Accordingly,  the  proposed  "Warnings/ 
Precautions"  section  would  substitute 
the  terminology  'clinically  significant 
adverse  reaction"  for  the  terminology 
"serious  adverse  reactions"  in  the 
current  "Warnings"  section  to  clarify- 
that  clinically  significant  adverse 
reactions  must  be  included  under  the 
section.  In  addition,  the  proposed  rule 
would  not  require  adverse  reactions 
selected  for  inclusion  in  the  "Warnings/ 
Precautions"  section  to  be  distinguished 
by  specific  standardized  headings  on 
the  basis  of  seriousness  or  other  criteria. 
However,  certain  adverse  reactions 
(including  those  that  result  in 
contraindications)  may  be  serious 
enough  to  warrant  being  placed  inside 
a  box  under  proposed  §  201.57(c)(1). 
FDA  requests  comment  about  whether 
the  lack  of  standardized  headings  in  the 
"Warnings/Precautions"  section  is 
appropriate.  If  it  is  believed  that  specific 
standardized  headings  are  appropriate. 
FDA  requests  comment  about  what  they 
should  be. 

Proposed  §  201.57{c)(6)(iv)  would 
require,  where  applicable,  a  brief 
notation  of  the  information  that  is 
currently  required  under 
§201.57(f)(4)(ii)  (i.e.,  information  on 
known  interference  of  a  drug  with 
laboratory  tests)  and  a  reference  to  the 
detailed  labeling  information.  As 
discussed  below,  under  the  proposal  the 
detailed  labeling  information  would  be 
moved  from  its  present  location  under 
"Precautions"  to  a  separate  "Drug 
Interactions"  section.  The  agency  is 
proposing  this  requirement  to  alert 
practitioners  to  the  existence  of 
important  laborator}-  test  interference 
information  without  making  the 
"Warnings/Precautions"  section 
unnecessarily  lengthy. 
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Proposed  §201. 57(c){6){v)  would 
require,  for  drug  products  other  than 
vaccines,  the  inclusion  of  the  statement 
"To  report  SUSPECTED  SERIOUS 
ADR's,  call  [insert  name  of 
manufacturer)  at  [insert  manufacturer's 
phone  number)  or  FDA's  Med  Watch  at 
[insert  the  current  FDA  MedWatch 
number)."  For  vaccines,  the  following 
statement  would  be  required:  "To  report 
SUSPECTED  SERIOUS  ADR's.  call 
[insert  name  of  manufacturer)  at  [insert 
manufacturer's  phone  number)  or 
VAERS  at  [insert  the  current  VAERS 
number)."  As  discussed  above, 
inclusion  of  these  statements  would  also 
be  required  in  the  highlights  section. 
The  agency  believes  that  inclusion  of 
these  statements  in  both  places  would 
contribute  to  the  communication  of  this 
important  information.  FDA  is 
requesting  comments,  however, 
concerning  whether  this  additional 
requirement  constitutes  uimecessary 
repetition. 

As  discussed  in  further  detail  below, 
the  remaining  information  currently 
required  to  appear  under  the 
"Precautions''  section  would  be 
reorganized  into  new  section  headings. 
The  agency  believes  that  this  is 
appropriate  because  some  of  the 
information  currently  included  under 
"Precautions"  is  in  fact  not  cautionary 
(e.g..  a  negative  carcinogenicity  study  or 
lack  of  drug  interactions).  Other 
information  currently  included  may  be 
cautionary,  but  was  deemed  to  be 
sufficiently  important  to  be  included 
under  its  own  section  heading  to 
provide  greater  emphasis  and  ease  of 
access.  The  proposal  would  move  the 
information  required  by  current 
§  201.57(f)(2)  ("Information  for 
patients")  to  proposed  §201.57(c){17); 
move  the  information  required  by 
current  §  201.57(f)(4)  ("Drug 
interactions")  to  proposed 
§  201.57(c)(7);  move  the  information 
required  by  current  §  201.57(f)(5) 
("Carcinogenesis,  mutagenesis, 
impairment  of  fertility")  to  proposed 
§  201.57(c)(l4);  and  move  the 
information  required  by  current 
§  201.57(f)(6)  through  (f}(10) 
("Pregnancy,"  "Labor  and  delivery," 
"Nursing  mothers,"  "Pediatric  use,"  and 
"Geriatric  use")  to  proposed 
§  201.57(c)(8). 

f.  Proposed  §201. 57(c)i7)— drug 
interactions.  Under  current 
§  201.57(f)(4),  "Drug  interactions"  is  a 
subsection  under  "Precautions."  The 
subsection  requires  the  inclusion  of 
practical  guidance  for  the  practitioner 
on  preventing  clinically  significant 
drug/drug  and  drug/food  interactions 
that  may  occur  in  patients  taking  the 
drug.  Specific  drugs  with  which  the 


labeled  drug  interacts  in  vivo  must  be 
identified,  and  the  mechanisms  of 
action  briefly  noted. 

Proposed  §  201.57(c)(7)  would  move 
"Drug  interactions"  from  current 
§  201.57(f)(4)  to  create  a  separate  section 
with  the  same  heading.  The  agencv 
believes  that  placing  this  information  in 
a  separate  section  under  its  own 
heading  would  draw  attention  to  this 
area  of  increasingly  recognized 
importance.  This  change  was  supported 
both  by  focus  group  participants  and  bv 
comments  received  on  the  prototype, 
g.  Proposed  §201. 57(c)(8)— use  in 
specific  populations.  Under  current 
§  201.57(f)(6)  through  (f)(10), 
information  on  specific  populations 
(i.e,,  "Pregnancy,"  "Labor  and 
Delivery,"  "Nursing  mothers," 
"Pediatric  use,"  and  "Geriatric  use")  is 
placed  under  "Precautions."  The  agency 
is  proposing  to  move  this  information  to 
its  own  section  entitled  "Use  in  Specific 
Populations."  FDA  believes  that  by 
establishing  a  more  descriptive  heading 
for  this  information,  and  separating  the 
information  from  other  types  of 
information  currently  required  to  appear 
under  the  precautions  section,  the 
information  would  be  easier  to  find  and 
use. 

Current  §201. 57(f)(6)(i)(cO  and 
(f)(6)(i)(e)  require  the  labeling  of  drug 
products  in  Pregnancy  Categories  D  and 
X  to  contain  the  statement  "  *   *   *  If  this 
drug  is  used  during  pregnancy,  or  if  the 
patient  becomes  pregnant  while  taking 
this  drug,  the  patient  should  be  apprised 
of  the  potential  hazard  to  the  fetus." 
Proposed  §201. 57(c)(8){i)(A)(4)  and 
(c)(8)(i)(A)(5)  would  modify  diis 
statement  to  read:  "If  this  drug  is 
administered  to  a  woman  with 
reproductive  potential,  the  patient 
should  be  apprised  of  the  potential 
hazard  to  a  fetus."  The  agency  is 
proposing  this  revision  to  alert 
practitioners  to  the  risk  of  prescribing 
the  drug  to  any  woman  of  child  bearing 
age,  since  such  a  woman  can  be  in  the 
first  trimester  of  pregnancy  and  be 
unaware  that  she  is  pregnant.  This 
caution  would  highlight  to  prescribers 
the  importance  of  considering  the 
pregnancy-related  effects  of  drugs, 
especially  those  used  on  a  chronic  basis, 
for  women  who  may  become  pregnant 
as  well  as  those  who  are  already 
pregnant.  The  agency  is  also  currently 
considering  other  initiatives  to  revise 
pregnancy  labeling  that  may  be 
proposed  in  the  future.  However, 
because  of  the  importance  of  the  current 
revision,  the  agency  believes  that  it  is 
appropriate  to  propose  it  immediatelv. 

Proposed  §  201.57(c)(8)(iii)  would  " 
change  the  subheading  "Nursing 
mothers"  to  "Lactating  Women"  to 


recognize  the  role  of  women  who  mav 
nurse  an  infant  but  are  not  the  mother, 
as  well  as  women  who  produce  breast 
milk  for  others'  use.  Proposed 
§201.57(c)(8)(iii){B)  and  (c)(8)(iii)(C) 
would  substitute  the  terminology 
"clinically  significant  adverse 
reactions"  for  the  "serious  adverse 
reaction"  terminologv  in  current 
§  201.57(f)(8){i)  and  (f)(8)(ii)  to  clarify 
that  all  clinically  significant  adverse 
reactions,  not  just  those  that  are 
classified  as  serious,  must  be  taken  into 
consideration  when  placing  the  requirer' 
precautionary  statements  in  labeling. 
Minor  conforming  changes  would  also 
be  made  to  the  section. 

Under  proposed  §  201.57(c)(8)(vi),  the 
agency  would  permit  additional 
subsections  representing  other  types  of 
patient  subpopulations  to  be  included 
under  the  "Use  in  Specific  Populations" 
section  if  sufficient  data  are  available 
concerning  the  use  of  the  drug  in  the 
subpopulations  (e.g.,  hepatically  or 
renally  impaired  or 
immunocompromised  populations). 

h.  Proposed  §201. 57(c)(9)— adverse 
reactions.  Current  §  201.57(g)  defines 
adverse  reaction  as  an  "undesirable 
effect,  reasonably  associated  with  the 
use  of  the  drug,  that  may  occur  as  part 
of  the  pharmacological  action  of  the 
drug  or  may  be  unpredictable  in  its 
occurrence."  Proposed  §  201.57(c)(9) 
would  revise  the  definition  of  adverse 
drug  reaction  to  read:  "An  adverse 
reaction  is  a  noxious  and  unintended 
response  to  any  dose  of  a  drug  product 
for  which  there  is  a  reasonable 
possibility  that  the  product  caused  the 
response." 

The  revised  definition  of  'adverse 
reaction"  in  proposed  §  201.57(c)(9)  is 
consistent  with  the  definition  of 
"adverse  drug  reaction"  developed  by 
the  International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH) 
in  a  final  ICH  guideline  entitled 
"Clinical  Safety  Data  Management: 
Definitions  and  Standards  for  Expedited 
Reporting"  (60  FR  11284,  March  1, 
1995)  (the  ICH  E2A  guideline).  The  ICH 
E2A  guideline  defines  an  adverse  drug 
reaction  as  follows: 

All  noxious  and  unintended  res|)onses  to 
a  medic:inal  product  related  lo  an\  dose 
should  be  considered  adverse  drug  reactions. 
The  phrase  response  to  medicinal  products' 
means  that  a  causal  relationship  between  a 
medicinal  product  and  an  adverse  event  is  at 
least  a  reasonable  possibility,  i.e..  the 
relationship  c;annot  be  ruled  out 

ICH  was  formed  to  facilitate 
international  consideration  of  issues, 
particularly  safety  issues,  concerning 
the  use  of  global  data  in  the 
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development  and  use  of  drugs  and 
biological  products.  ICH  has  worked  to 
promote  the  harmonization  of  technical 
requirements  for  products  among  three 
regions:  The  European  Union  (EU), 
Japan,  and  the  United  States.  As 
discussed  in  further  detail  below,  FDA 
believes  that  adoption  of  the  proposed 
definition  of  "adverse  reaction"  will 
result  in  a  more  focused  "Adverse 
Reactions  '  section  and  will  promote 
consistency  in  labeling  worldwide. 
Moreover,  the  agency  is  currently  in  the 
process  of  developing  a  proposed  rule 
revising  its  adverse  event  reporting 
regulations  for  dnigs  and  biological 
products,  and  the  revised  definition  of 
"ad\'erse  reaction"  in  proposed 
§  201.57(c)(9)  is  consistent  with 
definitions  being  considered  by  the 
agencv  for  inclusion  in  that  rulemaking. 
FDA  will  ensure  that  the  term  is 
consistently  defined  in  both  regulations. 

The  definition  of  "adverse  reaction" 
in  proposed  ^201.57  would  change  the 
current  definition  in  two  respects  It 
would  substitute  the  terminology  "a 
noxious  and  unintended  response  to 
anv  dose  of  a  drug  product"  for  "an 
undesirable  effect."  This  change  in 
terminology  would  clarif\'  that  only 
those  responses  that  are  noxious  (i.e., 
injurious  to  health)  and  unintended, 
rather  than  all  effects  that  are 
undesirable  (which  does  not  necessarily 
imply  either  that  the  effect  is  injurious 
or  unintended)  may  be  included  in  the 
"Adverse  Reaction"  section  of  labeling. 
In  addition,  the  proposed  definition 
would  substitute  the  terminology  "for 
which  there  is  a  reasonable  possibility 
that  the  product  caused  the  response" 
for  "reasonablv  associated  with  the  use 
of  the  drug,  that  may  occur  as  part  of  the 
pharmacological  action  of  the  drug  or 
mav  be  unpredictable  in  its 
occurrence  "  The  agency  is  proposing 
this  change  in  terminology  because  the 
"reasonably  associated"  language  in  the 
current  definition  can  be  and  in  many 
cases  has  been  interpreted  as  meaning 
that  a  reaction  should  be  included 
merely  if  there  is  a  temporal  association, 
rather  than  a  reasonable  causal 
association,  between  a  response  and  a 
drug.  This  has  resulted  in  the  inclusion 
of  information  in  the  "Adverse 
Reactions"  section  of  labeling  that  is  not 
meaningful  to  prescribers  and  which 
dilutes  the  usefulness  of  the  clinically 
meaningful  information.  The  revised 
definition  would  clarif\'  that  at  least  a 
reasonably  plausible  causal  relationship 
must  exist  between  a  drug  and  a 
noxious  and  unintended  response  for 
the  response  to  be  included  as  an 
adverse  reaction  in  the  "Adverse 
Reactions"  section  of  labeling. 


1.  Proposfd  §201.57(c)(10)—drug 
abuse  and  dependence:  proposed 
i)  201  57lclll  1 1 — overdosage.  Labeling 
sections  "Drug  Abuse  and  Dependence" 
and  "Overdosage"  are  currently 
required  to  appear  in  labeling  under 
«}  201  57(h)  and  (i),  respectively. 
Proposed  §201.57(c)(10)  and  (c)(ll) 
would  incorporate  the  current  sections 
without  change. 

j.  Proposed  §201.57lcl(12l— 
description  Under  current  §  201.57(a). 
the  "Description"  section  appears  at  the 
beginning  of  prescription  drug  labeling 
and  requires  certain  basic  information 
about  the  drug  such  as  the  proprietary 
and  established  name  of  the  drug  and  its 
dosage  form  and  route  of 
administration 

Under  proposed  §201.57(c)(12).  the 
information  would  be  moved  toward  the 
end  of  product  labeling,  but  retain  its . 
current  placement  in  relation  to  the 
"Clinical  Pharmacology"  section. 
Movement  of  the  description  section 
reflects  the  findings  of  the  focus  group 
studies  and  phvsician  surveys  that  the 
information  in  the  section  is  less 
important  than  other  labeling 
information  that  would  be  required 
under  proposed  §  201.57(c)(1)  through 
(c)(n).  In  addition,  the  most  important 
information  prescribers  need  from  the 
description  section,  the  proprietary  or 
established  name  of  the  drug  (or.  for 
biologies,  the  proper  name),  is  required 
to  appear  at  the  beginning  of  the 
highlights  section  under  proposed 
§201. 57(a)(1). 

k  Proposed  §201. 57(c)(  13 1— clinical 
pharmacology  Under  current 
§201  57(b).  the  "Clinical 
Pharmacology"  section  appears  near  the 
beginning  of  prescription  drug  labeling, 
immediately  following  the 
"Description"  section.  The  section 
requires  a  concise  factual  summary  of 
the  product  s  clinical  pharmacology  and 
actions.  The  section  includes 
absorption,  distribution,  metabolism, 
excretion,  elimination, 
pharmacokinetic,  and 
pharmacodynamic  (i.e.,  concentration  in 
bodv  fluids  associated  with  therapeutic 
and/or  toxic  effects)  information 
important  for  safe  and  effective  use  of 
the  drug,  if  known.  The  section  may 
include  information  based  on  in  vitro  or 
animal  data  if  the  information  is 
essential  to  a  description  of  the 
biochemical  and/or  physiological  mode 
of  action  of  the  drug  or  is  otherwise 
pertinent  to  human  therapeutics.  Under 
current  §  201.57(b)(2),  in  vitro  or  animal 
data  related  to  the  activity  or  efficacy  of 
a  drug  that  have  not  been  shown  to  be 
pertinent  to  clinical  use  by  adequate 
and  well-controlled  clinical  studies  are 
generally  prohibited  except  in  two 


specific  circumstances:  (1)  In  vitro  data 
for  anti-infective  drugs  may  be  included 
if  the  data  are  immediately  preceded  by 
the  statement:  "The  following  in  vitro 
data  are  available  but  their  clinical 
significance  is  unknown";  and  (2)  in 
vitro  and  animal  data  for  classes  of 
drugs  other  than  anti-infectives  may  be 
included  if  a  waiver  is  granted  under 
§201.58  or  §  314.126(c). 

Under  proposed  §  201,57(c)(13).  the 
section  would  be  moved  toward  the  end 
of  product  labeling.  Movement  of  the 
section  reflects  prescribing  physicians' 
reports,  as  demonstrated  in  the 
phvsician  surveys,  that  the  clinical 
pharmacology  information  appearing  in 
this  section  is  used  less  often  than  other 
labeling  information.  In  addition,  the 
current  positioning  of  this  sometimes 
lengthy  section,  just  before  the 
"Indications  and  Usage"  section,  may 
make  it  more  difficult  and  time 
consuming  to  find  the  latter  section, 
which  is  more  commonly  referred  to  by 
practitioners.  This  revised  placement  of 
the  clinical  pharmacology  section 
would  also  be  consistent  with  the 
practice  of  the  EU.  which  requires  this 
information  be  placed  toward  the  end  of 
its  Summary  of  Product  Characteristics 
(the  EU's  equivalent  of  approved 
product  labeling).  Clinical 
pharmacology  information  that  is 
relevant  to  other  labeling  sections  and 
affects  practitioners'  prescribing 
concerns  may  be  placed  in  other 
sections  of  the  comprehensive 
prescribing  information  and/or 
highlights.  For  example,  clinically 
important  information  related  to  special 
populations  or  drug  interactions  may 
appear  under  "Special  Populations'  or 
"Drug  Interactions."  Similarly, 
clinically  important  information  related 
to  efficacious  and/or  toxic  drug 
concentration  ranges  may  appear  under 
"Dosage  and  Administration." 
Therefore,  the  agency  does  not  believe 
that  the  placement  toward  the  end  of 
product  labeling  of  clinical 
pharmacology  information  that  is  less 
likelv  to  be  used  is  objectionable  to  the 
majority  of  prescribers. 

The  proposal  would  revise  current 
§  201.57(b)(1)  to  require  that  the 
information  currently  required  under 
that  section  be  presented  under  three 
separate  subsections  entitled 
"Mechanism  of  action." 
"Pharmacodynamics,"  and 
"Pharmacokinetics."  Where  a  category 
of  information  is  not  available  for  a 
specific  drug,  the  labeling  would  be 
required  to  contain  a  statement  about 
the  lack  of  information.  The  information 
required  under  these  subsections  is 
substantially  similar  to  currently 
required  information.  The  changes  are 
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intended  primarily  to  enhance  the" 
clinical  pharmacology  section's 
organization  and  clarity.  In  addition,  an 
optional  subsection  entitled  "Other 
clinical  pharmacology  information"  has 
been  added  to  permit  the  presentation  of 
information  that  is  not  covered  by  the 
three  required  subsections  but  is  helpful 
to  optimal  use  and  understanding  of  the 
clinical  pharmacology  of  the  drug  or 
biological  product.  Information  within 
this  section  could  include  information 
related  to  the  clinical  pharmacology  of 
drug/drug  interactions  or  use  in  specific 
populations.  The  agency  also  is 
proposing  that,  if  specific  data  on 
alternative  dosing  regimens  (e.g.,  for 
hepatically  or  renally  impaired  patients) 
appears  in  the  "Clinical  Pharmacology" 
section,  it  must  also  appear  in  the 
"Dosage  and  Administration"  section. 

The  proposal  also  would  revise 
current  §  201.57(b)(2)  such  that  in  vitro 
data  related  to  the  activity  or  efficacy  for 
all  drugs,  including  anti-infective  drugs, 
could  be  included  only  if  a  waiver  is 
granted  under  §  201.58  or  314.126(c). 
Since  issuing  the  current  regulations, 
extensive  in  vitro  data  has  been 
included  for  nearly  all  anti-infective 
drugs.  The  agency  believes  that,  despite 
the  disclaimer  concerning  their  lack  of 
clinical  relevance,  inclusion  of  these 
data  in  approved  product  labeling 
creates  the  misleading  impression  that  a 
product's  in  vitro  action  represents 
sufficient  information  to  treat  infections 
with  the  listed  pathogens  in  humans.  In 
vitro  data  alone  do  not  provide 
information  about  factors  critical  to 
effective  therapy,  including  tissue  levels 
of  the  product  necessary  to  ciu-e  the 
treated  infection,  and  appropriate  length 
of  treatment.  Such  information  is  often 
essential  to  help  ensure  safe  and 
effective  use  and  avoid  the  development 
of  antimicrobial  resistance.  More 
specifically,  using  anti-infectives  at 
subtherapeutic  levels  for  the  wrong  time 
period  facilitates  the  development  of 
antimicrobial  resistance.  Consequently, 
FDA  believes  that  "in  vitro  only" 
labeling  information,  in  contributing  to 
the  inappropriate  prescribing  of  anti- 
infectives,  may  also  be  contributing  to 
the  further  development  of 
antimicrobial  resistemce  for  many  drugs. 
Therefore,  the  proposal  would  treat  the 
inclusion  of  in  vitro  data  for  anti- 
infective  drugs  in  labeling  the  same  as 
other  data  that  have  not  been  shown  by 
adequate  and  well-controlled  clinical 
studies  to  be  pertinent  to  clinical  use 
(i,e,.  such  data  may  be  included  only  if 
a  waiver  is  granted  under  §  201.58  or 
§  314.126(c)). 

1.  Proposed  §201. 57(c)(14)— 
nonclinical  toxicology.  Current 
§  201.57(f)(5)  requires  a  subsection 


entitled  "Carcinogenesis,  mutagenesis, 
impairment  of  fertility"  to  appear  in  the 
labeling  under  "Precautions."  The 
subsection  must  state  whether  long-term 
studies  in  animals  have  been  performed 
to  evaluate  carcinogenic  potential  and, 
if  so,  the  species  and  results  of  the 
studies.  The  section  also  requires  a 
description  of  reproduction  studies  or 
other  animal  data,  if  any,  revealing  a 
problem  or  potential  problem 
concerning  mutagenesis  or  impairment 
of  fertility.  Undercurrent  §201,57(1).  a 
section  entitled  "Animal  Pharmacology 
and/or  Animal  Toxicology"  may  be 
placed  near  the  end  of  labeling  to 
include  animal  data  related  to  the  safety 
or  efficacy  of  a  drug,  if  the  data  cannot 
be  appropriately  incorporated  into  other 
labeling  sections. 

Proposed  §201.57(c)(14)  would  move 
current  §  201,57(0(5)  and  (1)  under  a 
new  section  heading  entitled 
"Nonclinical  Toxicology."  The  agency 
believes  that  the  proposed  title  for  the 
section  accurately  describes  the  nature 
and  purpose  of  the  animal  data 
commonly  included  under  both  of  these 
sections.  Movement  of  the  information 
imder  current  §  201.57(f)(5)  toward  the 
end  of  the  comprehensive  labeling 
section  reflects  the  agency's  findings 
that  this  section  is  less  important  than 
other  labeling  information  that  would  be 
required  before  it. 

m.  Proposed  § 201. 57lc)(15)— clinical 
studies.  Ciurent  §  201.57(m)  permits, 
but  does  not  require,  that  a  "Clinical 
Studies"  section  appear  near  the  end  of 
prescription  labeling  in  the  place  of  a 
detailed  discussion  of  a  subject  that  is  • 
of  limited  interest  but  nonetheless 
important.  The  section  also  permits  a 
reference  to  be  made  to  a  clinical  study 
in  any  labeling  section  if  the  study  is 
essential  to  understanding  the  available 
information. 

Proposed  §  201.57(c)(15)  would  revise 
current  §  201.57(m)  to  require  a  separate 
heading  entitled  "Clinical  Studies."  The 
section  would  be  required  to  contain  a 
discussion  of  clinical  study  results  that 
are  important  to  a  prescriber's 
understanding  of  the  basis  for  approval 
of  the  drug  product,  including  the 
extent  of  the  product's  benefits,  how  the 
drug  was  used  in  clinical  trials,  who 
was  studied,  and  critical  parameters  that 
were  monitored.  The  agency  is 
proposing  to  require  inclusion  of  this 
information  to  provide  practitioners 
with  more  accurate  and  specific 
information  about  a  drug's  efficacy  that 
could  help  them  to  make  informed 
prescribing  decisions.  The  proposed 
section  would  revise  current 
§  201,57(m)  to  specify  that  a  brief 
reference  to  a  specific  important  clinical 
study  or  studies  may  be  placed  in  any 


labeling  section,  but  any  detailed 
discussion  of  the  study's  methodology 
and  results  must  be  included  in  the 
"Clinical  Studies"  section,  to  which  the 
reader  would  be  directed.  This  change 
is  being  proposed  to  make  it  easier  for 
practitioners  to  find  clinical  studies 
information,  which  has  typically 
(although  not  invariably)  lieen  included 
in  either  the  "Indications  and  Usage"  or 
"Clinical  Pharmacology"  sections. 
Language  has  also  been  added  to  this 
section  to  reinforce  the  prohibition  in 
proposed  §201.57(c)(2]  against  implying 
or  suggesting  uses  or  dosing  regimens 
for  a  product  that  are  not  included  in  its 
"Indications  and  Usage"  or  "Dosing  and 
Administration"  sections. 

n.  Proposed  §201.57(c)ll6)— 
references.  Proposed  §  201.57(c)(16)(i) 
would  state  that  if  the  reference  is  cited 
in  labeling  in  the  place  of  a  detailed 
discussion  of  data  and  information 
concerning  an  indication  for  or  use  of  a 
drug  or  biological  product,  the  reference 
must  be  based  upon  an  adequate  and 
well-controlled  clinical  investigation 
under  §  314.126(b)  or,  for  a  biological 
product,  upon  substantial  evidence  of 
effectiveness.  This  section  incorporates 
current  §  201.57(m).  as  it  relates  to  the 
use  of  references,  without  substantive 
change  except  for  the  addition  of  the 
language  for  biologies.  The  section 
would  be  assigned  the  letter  "R"  as  an 
identifier  for  indexing  purposes  instead 
of  the  index  number  "15."  This  would 
permit,  where  appropriate,  the  insertion 
of  nonstandardized  headings  between 
the  "Nonclinical  Toxicology"  and 
"References"  sections  without  affecting 
the  standard  index  numbering  system 
(i.e.,  additional  nonstandardized 
headings  would  be  assigned  the  index 
number  "15,"  "16."  and  so  on). 

o.  Proposed  §201.57lclll7l— patient 
counseling  information.  Current 
§  201.57(f)(2)  requires  a  subsection 
entitled  "Information  for  Patients"  to 
appear  in  labeling  under  "Precautions." 
The  subsection  requires  labeling  to 
include  information  to  be  given  to 
patients  for  the  safe  and  effective  use  of 
a  drug.  In  addition,  the  subsection 
requires  that  any  printed  patient 
information  required  to  be  distributed  to 
a  patient  be  referenced  under  the 
"Precautions"  section  and  its  full  text 
printed  at  the  end  of  labeling. 

Based  on  the  results  of  the  physician 
survey  and  the  comments  received  on 
Prototype  3,  proposed  §  201 ,57(c)(l 7) 
would  retitle  the  heading  of  the 
information  required  under  current 
§201.57(0(2)  from  "Information  for 
Patients"  to  "Patient  Counseling 
Information."  The  proposed  change 
would  clarif\'  that  the  information  under 
this  section  is  not  intended  to  be 


81096 


Federal  Register 'Vol.  65,  No.  247 /Friday.  December  22.  2000  /  Proposed  Rules 


distributed  to  patients,  hut  is  intentifd 
to  facilitate  practitioner  counseling  of 
patients.  To  further  clarif\'  this,  the 
phrase  "to  be  given  to  patients"  in 
current  ^  201.57(f)(2)  would  be  changed 
to  "useful  for  patients  to  know."  The 
agency  is  proposing  to  use  the  letter  "P" 
to  identih-  the  section  for  indexing 
purposes,  rather  than  an  index  number, 
for  the  same  reasons  that  the  letter  "R" 
has  been  used  ds  an  identifier  for  the 
references  section  (see  the  previous 
discussion  of  the  "References"  section). 
Finally,  the  agency  is  proposing  that  the 
section  be  moved  from  its  current 
location  under  "Precautions"  to  a 
separate  section  at  the  end  of  the 
comprehensive  prescribing  information. 
This  would  ensure  that  patient 
counseling  information  would 
immediately  precede  an>-  approved 
patient  labeling  or  Medication  Guide, 
which  would  be  required  to  be  reprinted 
immediately  following  it.  Under  the 
proposal,  all  approved  printed  patient 
information  or  Medication  Guides 
would  be  required  to  be  referenced  in 
this  section  and  reprinted  following  the 
"Patient  Counseling  Information" 
section,  regardless  of  whether  the 
information  is  required  by  regulation  to 
be  distributed  to  the  patient. 


4.  Format  Requirements 

Although  current  *jti  201.56  and 
201.57  set  forth  required  headings  and 
a  rec|uired  order  for  prescription  drug 
labeling  information,  they  do  not 
contain  requirements  for  a  minimum 
type  size  or  other  graphical  elements. 

FDA  has  determined,  based  on  the 
focus  group  and  survey  results 
described  in  secticm  II  of  this  document, 
that  the  typically  lengthy  and 
undifferentiated  format  of  prescription 
drug  labeling  makes  it  difficult  to  locate 
and  read  specific  information.  Proposed 
§201  57(d)  would  set  forth  new 
minimum  standards  and  requirements 
for  the  format  of  prescription  drug 
labeling  to  improve  its  legibility. 
readability,  and  usability. 

The  agency  believes  that  optimum 
labeling  formats  can  be  created  only  by 
permitting  the  flexible  application  of 
graphical  techniques.  However,  the 
agency  has  also  determined  that  it  is 
necessary  to  establish  minimum 
standards  and  requirements  for  certain 
key  graphic  elements  to  ensure  an 
acceptable  base  level  of  readability  for 
prescription  drug  labeling.  Type  size, 
letter  and  line  spacing,  contrast,  print 
and  background  color,  and  type  style  are 
all  factors  that  ma\  affect  the  readability 
of  labeling  information  (Ref.  5). 
Accordingly,  the  proposal  would 

" Recent  Labeling  Changes " 


establish  minimum  standards  and 
requirements  for  many  of  these  key 
graphic  elements  while  leaving 
manufacturers  extensive  flexibility  to 
implement  their  own  ideas  in  labeling 
design. 

Proposed  §  201.57(d)(1)  would  require 
that  all  headings  and  subheadings  be 
highlighted  by  bold  type  that 
prominently  distinguishes  the  headings 
and  subheadings  from  other 
information. 

Proposed  §  201.57(d)(2)  would  require 
that  a  horizontal  line  separate  the  three 
major  sections  of  information  proposed 
in  §  201 .57(a).  fb).  and  (c).  The  agency 
believes  that  horizontal  lines  will 
distinctively  separate  each  section  of 
important  information  to  make  it  more 
conspicuous  and  easier  to  read. 

The  agency  is  proposing  to  require  in 
§  201 .57(d)(3)  that  the  headings 
specified  in  paragraphs  (a)(4)  through 
(a)(10),  (a)(12),  (a)(13).  and  (a)(14)  of 
§  201 .57  be  highlighted  in  two  ways. 
First,  these  headings  must  be  presented 
in  bold  type.  Second,  these  headings 
must  be  presented  in  tlie  center  of  a 
horizontal  line  that  provides  a  visual 
demarcation  from  the  preceding  section. 
For  example,  the  heading  "Recent 
Labeling  Changes"  could  be  presented 
as  follows: 


To  maintain  flexibility  in  the 
application  of  graphical  techniques,  the 
agency  would  permit  the  horizontal  line 
to  consist  of  a  series  of  horizontal  icons 
(see.  e.g..  Prototype  4).  The  agency 
believes  that  a  visual  separation  of  each 
section  of  important  information  would 
facilitate  search  and  readability 

Proposed  §201  57(d)(4)  would  require 
the  use  of  bullet  points  to  distinguish 
multiple  subheadings  listed  under 
proposed  §  201.56(d)(5)  in  paragraphs 
(a)(4)  through  (a)(10),  (a)(12).  arid  (a){13) 
of  §201.57.  For  example,  if  there  is 
more  than  one  subheading  listed  under 
the  "Indications  and  Usage"  heading, 
these  subheadings  would  be  preceded 
by  a  bullet  point  The  agency  is  not 
proposing  to  specify  a  graphical  icon  for 
bulleted  points. 

Proposed  §201  57(d)(5)  would  require 
that  the  labeling  information  required 
by  paragraphs  (a)(1)  through  (a)(4). 
(a){n).and{a)(15)of§201  57  be 
highlighted  by  bold  print.  The  agency 
requests  comment  on  whether  the 
proposed  use  of  holding  in  all  of  these 
sections  will  serve  its  intended  purpose 
of  ensuring  visual  prominence,  or  if 
different  highlighting  methods,  such  as 


the  use  of  different  colors,  may  be 
equally  or  more  effective. 

Proposed  §  201.57(d)(6)  would  require 
that  the  letter  height  or  type  size  for  all 
labeling  information,  headings,  and 
subheadings  set  forth  in  paragraphs  (a), 
(b).  and  (c)  of  this  section  be  a  minimum 
of  8  points.  FDA  believes  that  this 
minimum  type  size  would  make  it 
easier  for  practitioners  to  read  labeling 
information  and  thus  help  to  ensure  the 
safe  and  effective  use  of  prescription 
drug  proilucts.  The  rationale  for  the  use 
of  8-point  type  size  is  discussed  below. 

There  are  no  clear  recommendations 
in  the  literature  with  regard  to 
minimum  type  size  for  medical 
practitioners  or  other  "experts"  in  a 
field.  Type  size  can  affect  visibility  and 
reading  spe«d  (Ref.  6).  Early  studies  of 
how  type  size  affects  the  speed  of 
reading  suggest  that  8-point  type  is  read 
significantly  more  slowly  than  10-point 
type  (Ref.  7).  Newspapers,  which  are 
targeted  to  the  general  public,  are 
usually  printed  in  8-point  type  (Ref.  8). 
However,  the  smallest  recommended 
font  size  for  the  general  public  typically 
is  10-point,  while  larger  font  sizes  are 
recommended  for  populations  where 


low-literacy,  age,  or  impaired  vision  are 
significant  factors  (Refs.  9.  10,  and  11). 
A  recent  guidance  document  issued  by 
a  national  collaborative  group 
recommending  format  parameters  for 
written  patient  prescription  medicine 
materials  recommended  that  10-  or  12- 
point  tvpe  be  used  for  this  information, 
also  noting  that  12-point  type  is 
generally  recommended  for  older 
persons.  Because  many  prescribers  are 
older  and  subject  to  the  same  limitations 
as  others  in  reading  print  materials,  this 
would  suggest  the  use  of  a  minimum  of 
10-  or  perhaps  even  12-point  type  for 
prescription  drug  labeling.  FDA 
performed  a  cost  analysis,  discussed  in 
section  X  of  this  document,  comparing 
the  cost  of  requiring  10-  versus  8-point 
type  in  prescription  drug  labeling.  The 
analysis  shows  that  there  would  be 
significant  additional  costs  associated 
with  producing  and  packaging  10-point 
type  size  labeling  versus  8-point.  Thus, 
although  10-point  type  size  would 
clearly  be  better  than  8-point  with 
regard  to  its  legibility,  FDA  is  proposing 
to  require  the  use  of  8-point  type  to 
minimize  the  economic  impacts  on 
industry.  However,  the  agency  solicits 
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comments  on  minimum  type  size 
requirements,  and  in  particular  on 
whether  the  benefits  of  10-point  type 
justify  its  additional  costs  and  should 
therefore  be  required. 

Proposed  §  201.57(d)(7)  would  require 
that  the  index  numbers  required  by 
paragraphs  (c)(1)  through  (c)(17}  of 
§  201.57  be  presented  in  bold  print  and 
precede  the  heading  or  subheading  by  at 
least  two  square  em's  (i.e.,  two  squares 
of  the  size  of  the  letter  "m"  in  8-point 
type). 

Proposed  §  201.57(d)(8)  would  limit 
the  length  of  the  highlights  section  by 
requiring  that  the  information  under 
proposed  §  201.57(a),  except  for  any 
boxed  warning  information  required 
under  §  201.57(a)(4),  be  limited  in 
length  to  an  amount  that,  if  printed  in 
2  columns  on  one  side  of  a  standard  size 
piece  of  typing  paper  (8V2  by  11  inches), 
single  spaced,  in  8-point  type  with  V2- 
inch  margins  on  all  sides  and  between 
columns,  would  fit  on  one-half  of  the 
page.  The  length  restriction  is  being 
proposed  in  response  to  certain 
comments  and  die  agency's  concerns 
that,  without  setting  a  definitive  limit 
on  the  amount  of  iiiformation  that  may 
be  included  in  the  highlights  section, 
there  will  not  be  sufficient  incentive  to 
make  the  difficult,  but  necessary 
decisions  about  inclusion  of  specific 
information.  As  discussed  above,  the 
purpose  of  the  highlights  section  is  to 
provide  a  concise  extract  of  the  most 
important  information  from  the 
comprehensive  prescribing  information. 
If  too  much  information  is  included,  the 
section  would  no  longer  serve  its 
intended  purpose.  However,  the  agency 
recognizes  that  there  may  be 
circumstances  under  which  this  limited 
amount  of  information  may  be 
inadequate  to  communicate 
appropriately  even  the  highlights  of  a 
product's  labeling.  Therefore,  the 
agency  requests  comments  on  whether 
the  proposed  space  limitation  is 
adequate  or  whether  there  are 
alternatives  that  would  be  more 
appropriate  and  under  what 
circumstances  such  alternatives  should 
be  considered. 

Proposed  §  201.57(d)(9)  would  require 
that  labeling  sections  in  the 
comprehensive  prescribing  information 
containing  recent  changes  identified  in 
§  201.57(a)(5)  be  highlighted  by  a 
vertical  line  on  the  left  edge  of  the  new 
or  modified  text.  Given  the  extensive 
amount  of  information  in  the 
comprehensive  prescribing  information 
section,  this  additional  graphic 
emphasis  should  make  it  easier  for 
practitioners  to  identify  modified 
labeling  information.  In  addition,  this 
graphic  device  will  allow  those 


practitioners  who  are  reading  the 
comprehensive  information  thoroughly 
to  identify  new  labeling  information 
without  referring  back  to  the  highlights 
section.  Nonetheless,  FDA  invites 
comments  on  other  means  that  could  be 
used  to  facilitate  access  to,  and 
identification  of,  new  labeling 
information  for  both  casual  and  indepth 
readings. 

C.  Revisions  to  Labeling  for  Older  Drugs 

As  discussed  in  sections  II  and  W  of 
this  document,  older  drugs  not  subject 
to  the  revised  labeling  content  and 
format  requirements  would  remain 
subject  to  the  requirements  in  current 
§  201.57.  Under  the  proposed  rule, 
current  §  201.57  would  be  redesignated 
as  §  201.80  to  permit  the  revised  content 
and  format  requirements  for  new  drugs 
to  be  designated  as  §  201.57.  In  addition 
to  the  redesignation  of  the  current 
section,  the  proposed  rule  would  make 
certain  revisions  to  the  content  of 
current  §  201.57.  The  content  revisions 
being  proposed  in  redesignated  §  201.80 
are  consistent  with  certain  revisions  in 
proposed  §  201.57  for  newer  drugs  and 
would  help  to  ensure  that  statements 
currendy  appearing  in  the  labeling  of 
older  drugs  relating  to  effectiveness  or 
dosage  and  administration  are 
sufficiently  supported.  As  discussed  in 
section  IV  of  this  document,  these 
content  changes  would  be  required  to  be 
made  within  1  year  of  the  effective  date 
of  the  final  rule. 

Proposed  §  201.80(b)(2)  would  replace 
current  §  201.57(b)(2).  Under  die 
proposed  section,  in  vitro  or  animal  data 
related  to  the  activity  or  efficacy  for  all 
drugs,  including  anti-infective  drugs, 
that  have  not  been  shown  by  adequate 
and  well-controlled  studies  to  be 
pertinent  to  clinical  use.  could  be 
included  in  the  labeling  only  if  a  waiver 
is  granted  under  §  201.58  or 
§  314.126(c).  The  agency  is  proposing 
this  limitation  because  the  inclusion  of 
data  showing  that  a  drug  product  is 
effective  against  certain  pathogens  in 
vitro  may  lead  practitioners  to  believe 
that  the  drug  product  is  effective  for 
treatment  of  infections  or  other  illnesses 
in  humans  involving  those  pathogens. 
However,  in  vitro  action  alone  is 
generally  not  sufficient  to  demonstrate 
effectiveness  in  humans.  Therefore, 
under  the  proposal,  in  vitro  data  that 
does  not  meet  the  revised  requirements 
would  be  required  to  be  removed  from 
the  "Clinical  Pharmacology"  labeling 
section  of  older  approved  drug 
products. 

Proposed  §201. 80{c)(2)(i)  and 
(c)(2)(ii)  would  replace  current 
§  201.57(c)(2).  Proposed  §201. 80(c)(2)(i) 
would  incorporate  current  §  201.57(c)(2) 


and  modify  it  to  include  the 
requirement  that  indications  or  uses 
must  not  be  implied  or  suggested  in 
sections  of  labeling  other  than 
"IndicaUons  and  Usage"  if  not  included 
in  that  section.  This  change  is  consistent 
with  the  change  in  proposed 
§  201. 57(c)(2)(ii).  Proposed 
§  201.80(c)(2)(ii)  is  the  same  as  proposed 
§  201.57(c)(2){iii).  and  would  be  added 
to  address  biological  drug  products 
subject  to  licensing  under  section  351  of 
the  PHS  Act.  As  discussed  in  section  III 
of  this  document,  the  proposed  section 
would  make  clear  that  substantial 
evidence  of  effectiveness  must  support 
indications  for  biological  drug  products. 
Proposed  §  201.80(f)(2)  would  replace 
the  current  "Information  for  Patients" 
section.  The  proposed  section  would 
modify  the  current  section  to  require 
that  any  approved  patient  information 
or  Medication  Guide,  not  just  those  that 
are  required  by  regulation  to  be 
distributed  to  patients,  be  referenced  in 
the  "Precautions"  section  and  reprinted 
immediately  following  the  last  section 
of  labeling.  The  agency  believes  that 
including  this  information  in 
professional  labeling  will  facilitate 
practitioner  access  to  the  information 
and  improve  their  ability  to 
communicate  to  patients  information 
that  the  agency  and  sponsor  believe  is 
important. 

Proposed  §  201.80(j)  would  modify- 
current  §  201.57(j)  ("Dosage  and 
Administration")  to  clarify'  that  dosing 
regimens  must  not  be  implied  or 
suggested  in  other  sections  of  labeling  if 
not  included  in  this  section. 

Proposed  §201. 80(m)(l)  would 
modih-  current  §  201 .57(m)(l )  to  state 
that,  for  biological  products,  references 
do  not  have  to  be  based  upon,  and 
clinical  studies  do  not  have  to 
constitute,  adequate  and  well-controlled 
studies.  This  change  is  being  made  to 
address  biological  products  subject  to 
licensing  under  section  351  of  the  PHS 
Act.  In  addition,  the  section  would  be 
modified  to  clarify  that  clinical  studies 
and  references  must  not  imply  or 
suggest  indications,  uses,  or  dosing 
regimens  not  stated  in  the  "Indications 
and  Usage"  or  "Dosage  and 
Administration"  sections. 

IV.  Proposed  Implementation  Plan 

A.  General  Implementation  Scheme  for 
the  Revised  Format  and  Content 
Requirements 

The  proposed  implementation  plan 
for  the  revised  labeling  format  and 
content  requirements  in  proposed 
§§  201.56(d)  and  201.57  is  summarized 
in  table  1. 
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Table  l  .—Implementation  Plan 


Applications  (NDA  s.  BLA  s.  and  Efficacy  Supplements)  Required  to  Conform  to  New  Labeling 

Requirements 

Applications  submitted  on  or  after  ttie  effective  date  of  the  final  rule 

Applications  pending  at  the  time  of  the  effective  date  of  the  final  rule  and  applications  approved 
0  to  1  year  before  the  effective  date  of  the  final  rule 

Applications  approved  1  to  2  years  before  the  effective  date  of  the  final  rule 

Applications  approved  2  to  3  years  before  the  effective  date  of  the  final  rule 

Applications  approved  3  to  4  years  before  the  effective  date  of  the  final  rule 

Applications  approved  4  to  5  years  before  the  effective  date  of  the  final  rule     


Time  by  Which  Conforming  Labeling  Must  Be 
Submitted  to  the  Agency  for  Approval 


Time  of  submission 

3  years  after  the  effective  date  of  the  final  rule. 

4  years  after  the  effective  date  of  the  final  rule. 

5  years  after  the  effective  date  of  the  final  rule. 

6  years  after  the  effective  date  of  the  final  mle. 

7  years  after  the  effective  date  of  the  final  rule. 


As  discussed  in  section  III  of  this 
document,  the  agency  is  proposing  that, 
with  the  exception  of  the  requirement.s 
discussed  in  section  IV. C  and  IV. D  of 
this  document,  the  content  and  formal 
revisions  apply  only  to  products  with 
applications  (i.e..  NDA's,  BLA's.  and 
efficacy  supplements)  pending  at  the 
time  of  the  effective  date  of  the  final 
rule,  products  for  which  such 
applications  are  submitted  on  or  after 
the  effective  date  of  the  final  rule,  and 
products  with  such  applications  that 
were  approved  up  to  and  including  5 
years  before  the  effective  date  of  the 
final  rule.  Thus,  the  proposed  content 
and  format  requirements  would  not 
applv  to  products  with  applications  that 
were  approved  more  than  5  years  before 
the  effective  date  of  the  final  rule, 
unless  an  efficacy  supplement  was 
approved  for  such  products  in  the  5 
years  before  the  effective  date  of  the 
final  rule  or  is  submitted  after  the 
effective  date  of  the  final  rule.  As 
discussed  in  section  III  of  this 
document,  these  older  products  would 
remain  subject  to  the  labeling 
requirements  in  current  §201.57.  which 
under  the  proposal  would  be 
redesignated  as  §  201 .80 

The  agency  believes  that  applying  the 
requirements  only  to  more  recently 
approved  products  is  appropriate 
because,  as  discussed  previously  in 
section  II  of  this  document,  physicians 
are  more  likely  to  refer  to  the  labeling 
rif  rorpntiv  approved  products  than  the 
labeling  of  older  products.  Additionally, 
the  labeling  of  recently  approved 
products  is  likely  to  be  longer  and  more 
complex  than  that  of  older  products  and 
thus  more  in  need  of  the  proposed 
format  revisions.  Finally,  even  though 
certain  older  products  will  remain 
subject  to  the  current  format  and 
content  requirements  (as  revised  by  the 
proposal),  many  products  not  initially 
covered  by  the  revised  format  and 
content  requirements  will  at  some  point 
submit  efficacy  supplements,  and  thus 
will  be  required  to  revise  their  labeling 
to  conform  to  the  revised  format  and 
content  requirements. 


The  agencv  intends  to  make  the  final 
rule  based  on  this  proposal  effective  120 
davs  after  the  date  of  its  publication  in 
the  Federal  Register.  As  indicated  in 
table  1 .  the  time  by  which  revised 
labeling  for  products  with  applications 
would  be  required  to  be  submitted 
would  depend  on  when  the  application 
was  approved.  Applications  (NDA's, 
BLA's.  and  efficacy  supplements) 
submitted  for  review  on  or  after  the 
effective  date  of  the  final  rule  would  be 
required  to  include  labeling  in  the  new 
format  as  part  of  the  application. 
Sponsors  of  products  with  applications 
pending  at  the  time  the  final  rule 
becomes  effective  and  applications 
approved  before  the  effective  date  of  the 
final  rule  would  be  required  to  submit 
labeling  supplements  for  approval  on  a 
staggered  basis  beginning  3  years  after 
the  effective  date  of  the  final  rule.  The 
proposed  implementation  scheme 
would  require  revised  labeling  to  be 
submitted  for  newer  products  first, 
followed  by  older  products.  This  plan  is 
intended  to  minimize  the  rule's 
economic  impact  by  providing 
manufacturers  with  sufficient  time  to 
design  and  print  new  labeling  and 
deplete  existing  stocks  of  products  with 
old  labeling.  At  the  same  time,  newer 
products  for  which  revised  labeling  is 
most  essential  will  either  have  revised 
labeling  or  will  revise  labeling  at  the 
earliest  possible  date. 

B  Implementation  of  Proposed  Content 
and  Format  Revisions  to  Products 
Approved  or  Submitted  for  Approval 
Under  an  ANDA 

Under  section  505{j}(2)  of  the  act  (21 
U.S.C.  355(j)(2))  and  §§  314.94(a)(8)  and 
314.127(a)(7)  (21  CFR  314.94(a)(8)  and 
314.127(a)(7))  of  the  agency's 
regulations,  the  labeling  of  a  drug 
product  submitted  for  approval  under 
an  ANDA  must  be  the  same  as  the 
labeling  of  the  listed  drug  referenced  in 
the  ANDA.  except  for  changes  required 
because  of  differences  approved  under  a 
suitability  petition  (see  21  CFR  314.93) 
or  because  the  generic  and  innovator 
products  are  manufactured  by  different 
manufacturers.  Thus,  whether  a 


prescription  drug  product  that  was 
approved  under  an  ANDA  before  the 
effective  date  of  the  final  rule,  or  that  is 
submitted  for  approval  under  an  ANDA 
after  the  effective  date  of  the  final  rule, 
will  be  required  to  have  labeling  that 
complies  with  the  final  rule  will  depend 
on  the  status  of  the  labeling  of  the  listed 
drug  referenced  in  the  ANDA.  Where  a 
reference  listed  product's  labeling 
conforms  to  the  requirements  of  the 
final  rule  (i.e..  where  the  NDA  for  the 
product  was  submitted  after  the 
effective  date  of  the  final  rule,  the  NDA 
for  the  product  was  pending  on  or 
submitted  within  5  years  before  the 
effective  date  of  the  final  rule  and  the 
labeling  has  been  required  to  be  revised 
under  the  implementation  scheme,  or 
the  labeling  for  the  product  was  revised 
by  the  sponsor  to  comply  with  the  final 
rule  voluntarily),  the  generic  product 
that  references  the  listed  drug  in  its 
ANDA  would  be  required  to  have 
labeling  that  is  the  same  as  the  listed 
product  and  would  therefore  be 
required  to  comply  with  the  final  rule. 
On  the  other  hand,  where  a  reference 
listed  product's  labeling  does  not 
conform  to  the  requirements  of  the  final 
rule  (i.e.,  the  product  was  approved 
more  than  5  years  before  the  effective 
date  of  the  final  rule,  or  the  final  rule 
applies  to  the  product  but  the  product's 
labeling  is  not  yet  required  to  be  revised 
under  the  implementation  scheme),  a 
generic  product  that  references  the 
product  in  its  ANDA  would  not  be 
required  to  have  labeling  that  complies 
with  the  final  rule. 

C.  Implementation  of  Proposed  Content 
Requirements  Applicable  to  Newer  and 
Older  Drugs 

The  agency  is  proposing  that  the 
revised  content  requirements  for  newer 
drugs  in  proposed  §  201.57(c)(2)(ii). 
(c)(2)(iii).  (c)(3).  (c)(13)(ii).  and  (c)(15){i), 
and  the  revised  content  requirements  for 
older  drugs  at  proposed  §  201.80(b)(2). 
(c)(2)(i)  and  (c)(2)(ii).  (j).  and  (m)(l).  be 
implemented  no  later  than  1  year  after 
the  effective  date  of  the  final  rule.  The 
agency  believes  that  the  changes 
necessary  for  existing  product  labeling 
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to  comply  with  these  sections  could  be 
made  without  prior  FDA  approval,  that 
is.  with  a  supplement  explaining  the 
changes  at  the  time  the  applicant  makes 
them  under  §  314.70(c)  (21  CFR 
314.70(c))  or  §  601.12(f)  (21  CFR 
601.12(f))  (i.e..  a  "Changes  Being 
Effected"  supplement).  FDA  is 
proposing  a  broad  and  prompt 
implementation  of  these  sections 
because  the  agency  believes  that  the 
requirements  proposed  in  the  sections 
are  necessary  to  help  ensure  that  the 
information  in  labeling  regarding  a  drug 
product's  indications  or  uses  is  not 
misleading,  and  to  help  ensiue  that  the 
staggered  implementation  scheme  does 
not  give  a  marketing  advantage  to 
certain  products. 

In  accordance  with  the  discussion 
above,  the  proposed  sections  would  be 
implemented  as  follows.  Proposed 
§  201.57(c)(2)(ii)  and  {c)(2)(iii)  and 
proposed  §  201.80(c)(2)(i)  and  (c)(2)(ii) 
would  require  that  indications  or  uses 
not  included  in  the  "Indications  and 
Usage"  section  not  be  implied  or 
suggested  in  other  sections  of  labeling. 
Thus,  any  implied  or  suggested 
indication  or  use  for  a  drug  not  included 
in  the  "Indications  and  Usage"  section 
would  have  to  be  removed  from  the 
labeling  by  1  year  after  the  effective  date 
of  the  final  rule.  Similarly,  proposed 
§  201.57(c)(3)  and  proposed  §  201.80(j) 
would  require  that  dosing  regimens  not 
included  in  the  "Dosage  and 
Administration"  section  be  removed 
from  other  sections  of  labeling. 
Proposed  §201. 57(c)(15)(i)  and 
proposed  §  201.80{m)(l)  would  require 
that  any  clinical  study  that  is  discussed 
that  relates  to  an  indication  for  or  use 
of  a  drug  be  adequate  and  well- 
controlled  as  described  in  §  314.126(b), 
except  for  biological  products,  and 
relate  only  to  indications,  uses,  or 
dosing  regimens  stated  in  the 
'Indications  and  Usage"  or  "Dosage  and 
Administration"  sections.  Thus,  any 
discussion  of  a  clinical  study  or  studies 
related  to  indications,  uses,  or  dosing 
regimens  not  included  in  the 
"Indications  and  Usage"  or  "Dosage  and 
Administration"  sections  would  have  to 
be  removed.  Finally,  under  proposed 
§  201.57(c)(13)(ii)  and  proposed 
§  201.80(b)(2),  in  vitro  or  animal  data 
related  to  the  activity  or  efficacy  of  a 
drug  that  have  not  been  shown  by 
adequate  and  well  controlled  studies  to 
be  pertinent  to  clinical  use  would  be 
required  to  be  removed  by  1  year  after 
the  effective  date  of  the  final  rule  unless 
a  waiver  is  granted  to  permit  inclusion 
of  the  data. 


D.  Implementation  of  Proposed 
§  201 .57(c)(l  7)  and  Proposed 
§201.80lf)(2) 

Proposed  §201.5 7(c)(l  7)  would 
require  that  any  approved  printed 
patient  information  or  Medication 
Guide  be  reprinted  immediately 
following  "Patient  Counseling 
Information."  Proposed  §  201.80(f)(2) 
would  require  that  any  approved 
printed  patient  information  or 
Medication  Guide  be  reprinted 
immediately  following  the  last  section 
of  labeling.  The  agency  is  proposing  that 
these  requirements  be  implemented  by 
1  year  after  the  effective  date  of  the  final 
rule.  Sponsors  of  newer  products 
subject  to  the  revised  format  and 
content  requirements  in  proposed 
§  201.57  would  have  to  comply  with  the 
requirement  in  proposed  §201.57{c)(17) 
before  revising  other  sections  of 
labeling.  These  sponsors  would  be 
required  to  reprint  the  approved  patient 
labeling  or  Medication  Guide  following 
the  last  section  of  labeling  (e.g.. 
generally  after  "How  Supplied"  or 
"References").  The  agency  is  proposing 
this  broad  and  prompt  implementation 
to  help  ensure  that  practitioners  have 
access  to  printed  patient  information  or 
Medication  Guides. 

E.  Voluntary  Submission  of  Labeling 
Conforming  to  Proposed  Content  and 
Format  Requirements 

Sponsors  of  drug  products  that  are  not 
required  under  the  proposed  rule  to 
comply  with  the  revised  format  and 
content  requirements  may  voluntarily 
submit  revised  labeling  for  approval  by 
the  agency. 

F.  Relationship  of  Proposed 
Requirements  to  Other  Prescription 
Drug  Labeling  Initiatives 

The  format  and  content  revisions 
discussed  in  this  proposal  are  the  most 
extensive  of  many  prescription  drug 
labeling  revision  initiatives  that  are 
being  considered  by  the  agency.  The 
agency  will  provide  information  on 
additional  labeling  initiatives,  and  how 
the  agency  intends  to  coordinate  their 
implementation,  at  a  later  date. 

V.  Revisions  to  Prescription  Drug 
Labels  ^ 

In  addition  to  revising  its  regulations 
governing  the  format  and  content  of 


labeling  for  prescription  drugs,  the 
agency  is  proposing  minor  revisions  to 
the  information  required  to  appear  on 
prescription  drug  product  labels."  The 
proposed  changes  are  intended  to  lessen 
overcrowding  of  prescription  drug 
product  labels  by  eliminating 
unnecessary  statements  and  moving  to 
the  package  insert  less  critical 
information  that  is  currently  required  to 
appear  on  the  product  label.  The  agency 
believes  that  overcrowding  of  drug 
product  labels  makes  reading  critical 
information  on  these  labels  more 
difficult  and  may  be  one  possible  cause 
of  medication  errors  by  health  care 
practitioners.**  Thus,  the  agency  hopes 
that  by  reducing  the  amount  of  required 
information  on  product  labels  and 
simplifying  them,  the  number  of 
medication  errors  will  be  reduced.  It  is 
estimated  that  at  least  one  death  ever\' 
day  is  attributable  to  a  medication  error 
(Ref  12).  From  Ianuar\'  1992  to  May 
1997,  FDA's  Center  for  Drug  Evaluation 
and  Research  (CDER)  has  received 
approximately  6.000  reports  of  errors 
(actual  or  potential).  Approximately  50 
percent  or  3,000  of  these  reports  were 
attributable  to  the  labeling,  packaging, 
and/or  design  of  the  drug  product. 

The  proposed  changes  are  consistent 
with  the  recommendations  of  the  joint 
United  States  Pharmacopeia  (USP)-FDA 
Advisory  Panel  on  Simplification  and 
Improvement  of  Injection  Labeling, 
which  was  formed  to  explore  ways  to 
avoid  medication  errors  associated  with 
overcrowded  product  labels.'"  The 
proposed  changes  are  also  consistent 
with  the  recommendations  of  an 
independent  task  force,  the  Committee 
to  Reduce  Medication  Errors,  which 
studied  ways  to  reduce  medication 
errors  by  improving  label  legibility." 
Although  the  recommendations  of  the 
joint  USP-FDA  advisory  panel  and  the 
committee  were  targeted  primarily  at 
labels  for  injection  products,  the  agency 
believes  that  they  will  help  to  reduce 
medication  errors  for  all  dosage  forms. 
Thus,  the  proposed  changes  would 
apply  to  all  types  of  drug  products.  A 


'The  proposed  changes  would  not  affect  the  label 
requirements,  set  forth  in  parts  600  through  h80  (21 
(TR  parts  600  through  680),  for  most  biological 
products.  As  specified  in  §  601 .2((  )(3).  the  label 
requirements  described  in  §610.62  do  not  apply  to 
those  biological  products  listed  in  *i  601 .2(c)l]). 
However.  CBER  is  currentlv  evaluating  how  it  can 
best  address  the  concerns  regarding  drug  product 
labels  discussed  under  section  V  of  this  document. 


"I  ndfr  section  201(k)  of  the  acl.  the  terra  label 
tneans  .)  iiispla\  of  writlfn.  printed,  or  praphir 
matter  upnn  thi'  immediate  container  of  an  article. 

'The  term  "rni'dicalion  error"  is  a  general  term 
usi'd  tcr  refer  to  man\  tvpes  of  errors  associated  with 
medication  use  inc  hiding  improper  dfisage.  wt' 
strength  or  con(.entration.  wrong  drug  or  dosa 
form,  use  of  the  drug  for  an  improper  duratiof 
use  on  the  wrong  patient 

'"The  recommendations  were  published  in  the 
Pharniaiopfia!  Forum  (Ref.  1,1). 

■ '  The  Committee  to  Reduce  Medication  Errors 
was  assembled  by  the  State  of  Washington  and 
included  individuals  from  pharmaceutical 
associations,  industry,  and  health  care  practitioaers. 
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detailed  description  of  the  proposed 
changes  follows. 

Current  ^201  100(b)(2)  requires  that 
the  label  of  a  prescription  drug  bear  a 
statement  of  the  recommended  or  usual 
dosage.  Current  *»  201.35  e.xplains  that, 
because  the  dosage  may  van.-  widely  tor 
treatment  of  different  conditions,  it  may 
not  be  possible  to  present  an 
informati%e  or  useful  statement  of  the 
recommended  or  usual  dosage  in  the 
space  available  on  the  label.  Section 
201.55  states  that,  in  this  case,  the 
requirements  of  §  201.100(b)(2)  may  be 
met  bv  including  on  the  label  a 
statement  such  as  "See  package  insert 
for  dosage  information."  provided  that 
detailed  dosage  information  is 
contained  in  the  package  insert.  The 
proposal  would  revise  4§  201.55  and 
201.100(b)(2)  such  that,  if  it  is  not 
possible  to  place  an  informative  and 
useful  statement  of  the  recommended  (»r 
usual  dosage  on  the  label,  the  statement 
on  the  label  would  not  be  required.  In 
these  cases,  the  dosage  information 
would  appear  in  the  comprehensive 
prescribing  information  section  of  the 
labeling  without  a  statement  on  the 
label  referencing  the  information. 

Current  §  201.100(b)(5)  states  that  the 
label  of  a  prescription  drug  for  other 
than  oral  use  must  bear  the  names  of  all 
inactive  ingredients,  with  some 
e.xceptions.  Under  current 
^  201  57(a)(iii).  this  information  must 
also  appear  under  the  "Description" 
section  in  the  package  insert.  The 
proposal  would  eliminate  current 
§  201.100(b)(5)  so  that  inactive 
ingredient  information  would  not  have 
to  appear  on  the  label.  Instead,  proposed 
§  201.57(c)(12)(i)(D)  would  require  the 
information  to  appear  in  the  package 
insert  under  the  section  entitled 
"Description." 

Current  §  201  100(b)(7)  requires  that 
the  label  of  a  prescription  drug  bear  a 
statement  directed  to  the  pharmacist 
specifying  the  type  of  container  to  be 
used  in  dispensing  the  drug  product  to 
maintain  its  identity,  strength,  quality, 
and  purity.  The  proposal  would 
eliminate  the  requirement  that  this 
information  appear  on  the  label  and 
instead  under  proposed  §201.57(c)(4)(v) 
require  the  information  to  appear  in  the 
package  insert  under  the  section  entitled 
"How  Supplied/Storage  and  Handling." 

In  addition  to  these  changes  to  drug 
product  labels,  the  agency  recently 
proposed  a  change  to  §  201.100(b)(1)  to 
require  that  the  label  of  prescription 
drugs  bear  the  "R.  only"  symbol,  rather 
than  the  statement:  "Caution,  Federal 
law  prohibits  dispensing  without 
prescription."  (See  65  FR  1H934.  .\pril 
10,  2000.)  This  change  was  proposed  in 
accordance  with  section  126  of  the 


Modernization  Act.  which  required  that 
the    R,  only"  symbol  replace  the  longer 
statement,  the  change,  when  finalized 
in  the  other  rulemaking,  will  eliminate 
unnecessary  verbiage  in  the  drug 
product  label  and  thus  should  also 
contribute  to  the  reduction  of 
medication  errors. 

The  proposed  changes  described  in 
this  section  V,  if  finalized,  would  be 
implemented  for  all  new  NDA's  as  soon 
as  the  final  rule  takes  effect.  For 
products  with  approved  or  pending 
NDAs  at  the  time  the  final  rule  takes 
effect,  the  changes  would  be 
implemented  as  follows.  Changes 
affecting  the  labeling  of  a  prescription 
drug  product  (i.e..  changes  made  to  the 
package  insert  in  accordance  with 
propo.sed  §201.57(c)(12)(i)(D)  and 
(c  )(4)(v))  would  not  be  required  to  be 
made  until  the  first  time  that  labeling  is 
revised  for  reasons  other  than  to  comply 
with  the  proposed  requirements  or  7 
years  after  the  final  rule  takes  effect, 
w  hichever  occurs  first.  The  proposed 
changes  to  the  container  label  (i.e.. 
changes  made  to  remove  currently 
required  statements  from  the  container 
label)  should  not  be  made  until  the 
changes  to  the  package  insert  are  made. 
This  would  ensure  that  the  information 
that  currently  is  required  to  appear  on 
the  container  label  appears  on  the 
package  insert  before  it  is  removed  from 
the  label.  Once  changes  to  the  package 
insert  are  made,  the  changes  to  the 
container  label  would  not  be  required 
until  the  first  time  the  label  is  revised 
for  reasons  other  than  to  comply  with 
the  proposed  requirements.  Thus,  no 
additional  printing  costs  would  be 
associated  with  the  proposed  changes 
and.  as  discussed  in  section  X  of  this 
document,  economic  impacts  associated 
with  the  proposed  changes  would  be 
minimal. 

VI.  Revisions  to  §§  201.58  and 
201.100(d)(3).  Rescission  of  §201.59  (21 
CFR  201.59) 

The  agency  is  proposing  to  revise 
§^201.58  and  201.100(d)(3)  to  be 
consistent  with  revisions  to  proposed 
«i  201.57  and  the  addition  of  proposed 
4?  201.80  (proposed  redesignated 
§201.57). 

The  agency  is  also  proposing  to 
rescind  §20i.59.  .Section  201.59(a)  sets 
forth  the  effective  date,  December  26, 
1979,  for  current  §§201.56,  201.57.  and 
201.100(d)(3).  Section  201.59(b)  sets 
forth  the  effective  date,  April  10,  1981, 
fur  §201  100(e).  Section  201.59(a)(1). 
(a)(2).  and  (a)(3)  set  forth  exceptions  to 
the  December  26,  1979,  effective  date  for 
c  urrent  §§  201.56.  201.57.  and 
201.100(d)(3)  for  certain  categories  of 
drugs.  Section  201.59(a)(1)  sets  forth  an 


effective  date  of  April  10.  1981,  for 
prescription  drugs  that  are  not  biologies 
and  not  subject  to  section  505  of  the  act 
and  that  were  not  subject  to  former 
section  507  of  the  act  (21  U.S.C.  357, 
repealed  1997).  Section  201.59(a)(2)  sets 
forth  different  effective  dates,  and  a 
schedule  for  submitting  revised 
labeling,  for  certain  classes  of 
prescription  drugs  (e.g.,  anticonvulsants 
and  progestins)  that  as  of  December  26. 
1979,  were:  (1)  A  licensed  biologic,  (2) 
a  new  drug  subject  to  an  approved  NDA 
or  ANDA.  or  (3)  an  antibiotic  drug 
subject  to  an  approved  antibiotic  form. 
Section  201.59(a)(3)  applies  the  same 
effective  dates  and  schedule  for 
submitting  revised  labeling  in 
§  201 .59(a)(2)  to  drugs  that  are  approved 
after  December  26.  1979,  that  are 
duplicates  of  drugs  approved  on  or 
before  December  26.  1979.  Because  all 
of  the  effective  dates  and  dates  for 
submission  of  revised  labeling  set  forth 
in  §  201.59  have  passed  and  current 
§§  201.56.  201.57,  201.100(d)(3).  and 
201.100(e)  have  been  implemented  for 
all  categories  of  drugs  and  drug  classes 
identified  in  §  201.59.  §  201.59  is  no 
longer  necessary  and  the  agency  is 
proposing  that  it  be  removed  from  the 
regulations. 

Vn.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  A  description  of 
these  provisions  is  given  below  with  an 
estimate  of  the  annual  reporting  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each 
collection  of  informaiton. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility:  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Requirements  on  Content  and 
Format  of  Labeling  for  Human 
Prescription  Drugs  and  Biologies; 
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Requirements  for  Prescription  Drug 
Product  Labels. 

Description:  FDA  is  proposing  to 
amend  its  regulations  governing  the 
format  and  content  of  labeling  for 
human  prescription  drug  and  biologic 
products.  The  proposal  would  revise 
current  regulations  to  require  that  the 
labeling  of  new  and  recently  approved 
products  include  a  section  containing 
highlights  of  prescribing  information 
and  a  section  containing  an  index  to 
prescribing  information,  reorder 
currently  required  information  and 
make  minor  changes  to  its  content,  and 
establish  minimum  graphical 
requirements.  These  revisions  would 
make  it  easier  for  health  care 
practitioners  to  access,  read,  and  use 
information  in  prescription  drug 
labeling  and  would  enhance  the  safe 
and  effective  use  of  prescription  drug 
products.  The  proposal  would  also 
amend  prescription  drug  labeling 
requirements  for  older  drugs  to  require 
that  certain  types  of  labeling  statements 
currently  appearing  in  labeling  be 
removed  if  they  are  not  sufficiently 
supported.  Finally,  the  proposal  would 
eliminate  certain  unnecessary 
statements  that  are  currently  required  to 
appear  on  prescription  drug  product 
labels  and  move  other,  less  important 
information  to  labeling.  These  changes 
would  simplify  drug  product  labels  and 
reduce  the  possibility  of  medication 
errors. 

FDA's  legal  authority  to  amend  its 
regulations  governing  the  content  and 
format  of  labeling  for  himian 
prescription  drug  and  biologic  products 
and  to  amend  its  regulations  governing 
the  requirements  for  prescription  drug 
product  labels  derives  from  sections 
201.  301.  501.  502.  503,  505,  and  701  of 
the  act  (21  U.S.C.  321,  331,  351.  352. 
353.  355.  and  371)  and  section  351  of 
the  PHS  Act  (42  U.S.C.  262). 

A.  Summary  of  Provisions  in  Proposed 
Rule  That  Contain  Collections  of 
Information 

1 .  Requirements  on  Content  and  Format 
of  Labeling  for  Human  Prescription 
Drugs  and  Biologies  (Proposed  §  201.56) 

Current  FDA  regulations  at  §  201.56 
require  that  prescription  drug  labeling 
contain  certain  information  in  the 
format  specified  in  current  §  201.57. 
Current  §  201.56  also  sets  forth  general 
requirements  for  prescription  drug 
labeling,  including  the  requirement  that 
labeling  contain  a  summary  of  the 
essential  scientific  information  needed 
for  the  safe  and  effective  use  of  the  drug, 
that  it  be  informative  and  accurate 
without  being  promotional  in  tone  or 
false  or  misleading,  and  that  labeling  be 


based  whenever  possible  on  data 
derived  fi-om  human  experience.  In 
addition,  current  §  201.56  sets  forth 
required  and  optional  section  headings 
for  prescription  drug  labeling  and 
specifies  the  order  in  which  those 
headings  must  appear. 

The  proposal  would  revise  current 
§  201.56  to  set  forth:  (1)  General  labeling 
requirements  applicable  to  all 
prescription  drugs;  (2)  the  categories  of 
new  and  more  recently  approved 
prescription  drugs  subject  to  the  revised 
content  and  format  requirements  in 
proposed  §§  201.56(d)  and  201.57;  (3) 
the  schedule  for  implementing  the 
revised  content  and  format  requirements 
in  proposed  §§  201.56(d)  and  201.57;  (4) 
the  required  and  optional  sections  and 
subsections  associated  with  the  revised 
format  in  proposed  §  201.57:  and  (5)  the 
required  and  optional  sections  and 
subsections  for  the  labeling  of  older 
prescription  drugs  not  subject  to  the 
revised  format  and  content 
requirements. 

2.  Specific  Requirements  on  Content 
and  Format  (Proposed  §  201.57) 

Current  §  201.57  specifies  the  kind  of 
information  that  is  required  to  appear 
under  each  of  the  section  headings  set 
forth  in  §  201.56.  This  information  is 
intended  to  help  ensure  that  health  care 
practitioners  are  provided  with  a 
complete  and  accurate  explanation  of 
prescription  drugs  to  facilitate  safe  and 
effective  prescribing.  Thus,  current  FDA 
regulations  already  require  prescription 
drug  labeling  to  contain  detailed 
information  on  various  topics  that  may 
be  important  to  practitioners. 

The  proposed  regulations  would 
require  that  prescription  drug  labeling 
for  newer  products  include  a  new- 
section  entitled  "Highlights  of 
Prescribing  Information"  (proposed 
§  201.57(a))  and  a  new  section 
containing  an  index  to  prescribing 
information  (entitled  "Comprehensive 
Prescribing  Information:  Index": 
proposed  §  201.57(b)).  The  proposal 
would  also  reorder  currently  required 
information  (current  §  201.57,  proposed 
as  §  201.57(c)  "Comprehensive 
Prescribing  Information"),  make  minor 
content  changes,  and  establish 
minimum  graphical  requirements. 

Proposed  §201. 57(a)  would  require 
that  the  labeling  of  newer  human 
prescription  drugs  contain  a  new- 
section  entitled  "Highlights  of 
Prescribing  Information."  Information 
under  this  section  would  be  a  concise 
extract  of  the  most  important 
information  already  required  under 
current  §  201.57.  as  well  as  certain 
additional  information  that  the  agency 
believes  is  important  to  prescribers. 


Proposed  §  201.57(b)  would  require 
that  the  labeling  of  newer  human 
prescription  drugs  contain  a  new- 
section  entitled  "Comprehensive 
Prescribing  Information:  Index"  and 
would  consist  of  a  list  of  all  the  sections 
of  the  labeling  required  in  the 
Comprehensive  Prescribing  Information  , 
(proposed  §  201.57(c):  current  §201.57). 
preceded  by  a  corresponding  index 
number  or  identifier. 

Proposed  §  201.57(c)  would  require 
that  the  labeling  of  newer  human 
prescription  drugs  contain  a  section 
entitled  "Comprehensive  Prescribing 
Information"  and  would  revise  the 
content  and  format  of  the  labeling 
requirements  contained  in  current 
§  201 .57  to  make  it  easier  for  health  care 
practitioners  to  access,  read,  and  use  the 
labeling  information.  The  proposal 
would  reorder  the  information  to  place 
more  prominently  those  sections  found 
to  be  most  important  and  most 
commonly  referenced  by  practitioners. 
In  most  cases,  this  would  require 
moving  the  information  closer  to  the 
beginning  of  the  comprehensive  section. 
The  proposal  would  also  reorganize 
sections  of  the  labeling,  require 
standardized  index  numbers  for  each 
subheading,  and  make  certain  other 
format  and  content  changes. 

Although  current  §§  201.56  and 
201.57  set  forth  required  headings  and 
a  required  order  for  prescription  drug 
labeling  information,  they  do  not 
contain  requirements  for  a  minimum 
type  size  or  other  graphical  elements. 
Proposed  §  201.57(d)  would  set  forth 
new  minimum  requirements  for  the 
format  of  prescription  drug  labeling  to 
improve  its  legibility,  readability,  and 
usability.  The  proposal  would  establish 
minimum  requirements  for  key  graphic 
elements  such  as  bold  type,  bullet 
points,  type  size,  spacing,  and  other 
highlighting  techniques. 

Older  drugs  not  subject  to  the  revised 
labeling  content  and  format 
requirements  in  proposed  §  201.57 
would  remain  subject  to  the 
requirements  in  current  §  201.57  which 
would  be  redesignated  as  §201.80.  In 
addition  to  the  redesignation  of  current 
§  201.57,  the  proposed  rule  would  make 
certain  revisions  to  its  content.  The 
content  revisions  being  proposed  are 
consistent  with  certain  revisions  for 
newer  drugs  in  proposed  §  201.57. 
These  revisions  are  designed  to  help 
ensure  that  labeling  statements  related 
to  effectiveness  or  dosage  and 
administration  are  sufficiently 
supported. 

In  addition  to  revising  the  regulatitms 
governing  the  format  and  content  of 
labeling  for  prescription  drugs, 
proposed  §  201.100(b)  would  make 
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minor  revisions  to  the  information 
required  to  appear  on  prescription  drug 
product  labels.  The  proposed  changes 
are  intended  to  lessen  overcrowding  of 
drug  product  labels  by  eliminating 
unnecessarv  statements  and  moving  to 
the  package  insert  less  critical 
information  that  currently  must  appt-ar 
on  the  product  label. 

B  Estimates  of  Reporting  Burden 

1.  Labeling  Design.  Testing,  and 
Submission  to  FDA  for  New- 
Applications  (§§  201.56  and  201.57) 

Current  §  201.56  requires  that 
prescription  drug  labeling  contain 
certain  information  in  the  format 
specified  in  current  §  201  57.  and  also 
sets  forth  general  requirements  for 
prescription  drug  labeling.  Current 
ii  201.57  specifies  the  kind  of 
information  that  is  required  to  appear 
under  each  of  the  section  headings  set 
forth  in  «)  201.56  As  a  result  of  these 
regulations,  applicants  must  design  drug 
product  labeling,  test  the  designed 
labeling,  and  prepare  and  submit  the 
labeling  to  FDA  for  approval.  Based  on 
information  received  from  the 
pharmaceutical  industrv,  FDA  estimates 
that  it  takes  applicants  approximatelv 
3.200  hours  to  design,  test  (eg.,  to 
ensure  that  the  redesigned  labeling  will 
still  fit  into  carton-enclosed  products), 
and  submit  prescription  drug  product 
labeling  to  FDA  as  part  of  a  new  drug 
application.  Annually.  FDA  receives  (on 
average)  137  new  applications 
containing  such  labeling  from 
approximately  101  applicants. 

2.  The  Reporting  Burdens  for  the 
General  Requirements  (Proposed 

§201  56) 

The  reporting  burdens  for  the  general 
requirements  in  proposed  §  201.56(a) 
are  the  same  as  those  for  current 
§  201 .56(a)  through  (c),  and  are 
estimated  in  table  2  under  current 
§§201  56  and  201  57   Proposed 
§201  56(b)  and  (c)  set  forth  the 
categories  of  new  and  more  recently 
approved  prescription  drugs  subject  to 
the  revised  content  and  format 
requirements  in  pr'iposed  §§201  56(d) 
and  201.57  and  the  schedule  for 
implementing  the  revised  content  and 
format  requirements.  No  reporting 
burdens  are  directly  associated  with 
these  requirements.  Proposed 
§  201.56(d)  sets  forth  the  required  and 
optional  sections  and  subsection^ 
associated  with  the  revised  format  in 
proposed  §201  57  The  reporting 
burdens  for  this  paragraph  are  estimated 
in  table  2  under  the  requirements  for 
proposed  §  201.57. 
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Proposed  §§  201.56(e)  and  201.80  set 
forth  the  labeling  requirements  for  older 
prescription  drugs.  These  are  the  same 
as  the  requirements  in  current  §§201.56 
and  201  57,  with  one  exception.  The 
exception  is  that  provisions  have  been 
added  in  proposed  §  201.80(b),  (c),  (f). 
(j).  and  (m)  that  would  require  certain 
statements  to  be  removed  from  labeling 
or  modified  within  1  year  of  the 
effective  date  of  the  final  rule. 
Therefore,  the  reporting  burden 
associated  with  proposed  §§  201.56(e) 
and  201.80  will  generally  be  the  same  as 
that  for  current  §§201.56  and  201.57, 
which  has  been  estimated  in  table  2. 
The  reporting  burden  for  proposed 
§  201.80(b).  (c).  (f).  (j).  and  (m)  is 
estimated  in  table  2  under  proposed 
§  201.80,  and  has  been  combined  with 
the  reporting  burden  for  the 
corresponding  requirements  for  newer 
drugs  in  proposed  §  201.57(c). 

3.  Labeling  Redesign.  Testing,  and 
Submission  to  FDA  for  Approved 
.Applications  (Proposed  §  201.57(a),  (b), 
(c).  and{d)) 

Proposed  §  201.57(a)  would  require  a 
new  section  in  prescription  drug 
product  labeling  entitled  "Highlights  of 
Prescribing  Information",  proposed 
§  201.57(b)  would  require  a  new  .section 
in  the  labeling  entitled  "Comprehensive 
Prescribing  Information:  Index": 
proposed  §  201.57(c)  would  require  a 
revision  of  the  content  and  format 
requirements  in  current  §  201.57  and  a 
new  title  "Comprehensive  Prescribing 
Information";  and  proposed  §  201.57(d) 
wiuild  establish  new  requirements  for 
tvpe  size  and  other  graphical  elements. 
For  applications  approved  during  the  5 
vears  before  the  effective  date  of  these 
new  prescription  drug  labeling 
re(]uirements.  and  for  applications 
pending  on  the  effective  date,  applicants 
must  redesign  drug  product  labeling, 
test  the  redesigned  labeling  (e.g.,  to 
ensure  that  the  larger  labeling  will  still 
tit  in  (arton-enclosed  products),  and 
prepare  and  submit  that  labeling  to  FDA 
tor  approval   Based  on  the  data  and 
information  provided  in  the  "Analysis 
of  Economic  Impacts"  (section  X  of  this 
document),  approximately  366  labeling 
sup()ieinents  would  be  submitted  to 
FD.\  during  the  period  3  to  7  years  after 
the  effective  date.  Approximately  145 
a[iplicants  vvouh)  submit  these  labeling 
supplements,  and  the  time  required  for 
redesigning,  testing,  and  submitting  the 
labeling  to  FDA  would  be 
approximately  190  hours. 


4.  Labeling  Revision  and  Submission  to 
FDA  Within  1  Year  for  Approved 
Applications  (Proposed  §  201.57(c)  and 
Proposed  §  201.80(b),  (c),  (f).  {))■  and 
(m)) 

Under  the  "Proposed  Implementation 
Plan"  (see  section  IV  of  this  document), 
certain  provisions  under  proposed 
§  201.57(c)  and  proposed  §  201.80 
would  be  implemented  within  1  year 
after  the  effective  date.  Based  on  the 
data  and  information  provided  in  the 
analysis  of  economic  impacts, 
approximately  1,888  labeling 
supplements  would  be  submitted  to 
FDA  during  the  first  year  after  the 
effective  date.  Approximately  145 
applicants  would  submit  these  labeling 
supplements,  and  the  time  required  for 
revising  and  submitting  the  labeling  for 
these  supplements  would  be 
approximately  38  hours. 

5.  Labeling  Design  and  Testing  for  New 
Applications  (Proposed  §  201.57(a),  (b). 
(c).  and  (d)) 

Under  the  proposed  implementation 
plan,  prescription  drug  labeling  in  new 
applications  submitted  after  the 
effective  date  must  include  new  sections 
entitled  "Highlights  of  Prescribing 
Information"  and  "Comprehensive 
Prescribing  Information:  Index,"  as  well 
as  other  new  information  and  features 
not  currently  required  in  prescription 
drug  labeling.  Based  on  the  data  and 
information  provided  in  the  economic 
analysis,  approximately  1,421  new 
applications  would  be  submitted  to  FDA 
over  a  10-vear  period  after  the  effective 
date.  Approximately  145  applicants 
would  submit  these  applications,  and 
the  time  required  for  the  new  labeling 
design  and  testing  for  each  application 
would  be  approximately  149  hours. 

6.  Label  Revisions  (Proposed 
§201, 100(b)) 

In  addition  to  revising  the  regulations 
governing  the  format  and  content  of 
labeling  for  prescription  drugs,  the 
proposal,  as  explained  above,  would 
make  minor  revisions  to  the  information 
required  to  appear  on  prescription  drug 
product  container  labels.  Neither  the 
economic  analysis  nor  this  Paper 
Reduction  Act  analysis  include  burden 
estimates  for  these  label  revisions 
because,  under  the  proposed  rule,  these 
changes  do  not  have  to  be  made  until 
the  next  label  revision.  Thus,  no  new 
burdens  would  result  from  these 
proposed  label  revisions. 

C  Capital  Costs 

A  small  number  of  carton-enclosed 
products  may  require  new  packaging  to 
accommodate  the  longer  insert.  The 
economic  analysis  estimates  that  1 


percent  of  both  the  products  with  new 
efficacy  supplement  changes  and  the 
products  approved  in  the  5  years  before 
the  effective  date  of  the  rule  would 
incur  costs  of  5200,000  each  for  needed 

I 


packaging  changes.  Products  approved 
after  the  effective  date  of  the  final  rule 
would  not  incur  added  equipment  costs 
because  their  labeling  and  packaging  are 
not  vet  established.  The  estimated 


present  costs  for  equipment  changes 
over  10  years  totals  Si  million. 

Desciiplion  of  Respondents:  Persons 
and  businesses,  including  small 
businesses  and  manufacturers. 


Table  2.— Estimated  Reporting  Burden  ' 


I 


21  CFR  section 


Number  of 
respondents 


Number  of 

responses  per 

respondent 


Total 
responses 


Hours  per 
response 


Current  201.56  and  201.57:  Labeling  design,  testing,  and 
submission  to  FDA  for  new  applications 

Proposed  201 .57(a).(b).(c).  (d):  Labeling  redesign,  testing, 
and  submission  to  FDA  for  approved  applications  

Proposed  201.57(c)  and  201.80:  Labeling  revision  and 
submission  to  FDA  witfiin  1  year  for  approved  applica- 
tions   

Proposed  201.57(a),(b).(c),  (d):  Labeling  design  and  test- 
ing for  new  applications  


101 
145 

145 

145 


1.36 
2.52 

13.02 

9.80 


137 
366 

1.888 

1,421 


Total 


3,200 
190 

36 

149 


Total  hours 

438  400 
69.540 

71  744 
211  729 


791.413 


'  There  is  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507)(d).  the  agency  has  submitted  the 
information  collection  provisions  of  this 
proposed  rule  to  OMB  for  review. 
Interested  persons  are  requested  to  send 
comments  regarding  collection  of 
information  by  January  22,  2001,  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor. 

VIII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  envirorunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IX.  Executive  Order  13132:  Federalism 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  Executive  Order 
13132:  Federalism.  The  Order  requires 
Federal  agencies  to  carefully  examine 
actions  to  determine  if  they  contain 
policies  that  have  federalism 
implications  or  that  preempt  State  law. 
As  defined  in  the  Order,  "policies  that 
have  federalism  implications"  refers  to 
regulations,  legislative  comments  or 
proposed  legislation,  and  other  policy 
statements  or  actions  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Goverrunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 


FDA  is  publishing  this  proposed  rule 
to  revise  its  regulations  governing  the 
format  and  content  of  labeling  for 
human  prescription  drug  products.  The 
proposal  would  revise  current 
regulations  to  require  that  labeling 
include  a  section  containing  highlights 
of  prescribing  information  and  a  section 
containing  an  index  to  prescribing 
information.  The  proposal  would  also 
reorder  currently  required  labeling 
information  and  make  minor  changes  to 
its  content.  Finally,  the  proposal  would 
establish  minimum  graphical 
requirements  for  labeling.  This  proposal 
would  also  eliminate  certain 
unnecessary  statements  on  prescription 
drug  product  labels  and  move  other,  less 
important  information  to  labeling. 
Because  enforcement  of  these  labeling 
provisions  is  a  Federal  responsibility, 
there  should  be  little,  if  any,  impact 
from  this  rule,  if  finalized,  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  In  addition,  this 
proposed  rule  does  not  preempt  State 
law. 

Accordingly.  FDA  has  determined 
that  this  proposed  rule  does  not  contain 
policies  that  have  federalism 
implications  or  that  preempt  State  law. 

X.  Analysis  of  Economic  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866.  the  Regulator\-  Flexibility  Act  (5 
U.S.C.  601-612).  and  the  Unfunded 
Mandates  Reform  Act  (Public  Law  104- 
4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 


when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibility  Act.  if  a  rile 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  an  agency  must  consider 
alternatives  that  would  minimize  the 
economic  impact  of  the  rule  on  small 
entities.  Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4)  requires  that  agencies 
prepare  a  written  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  SlOO  million  in  any  one 
year  (adjusted  annually  for  inflation). 

The  agency  believes  that  this 
proposed  rule  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  Executive  Order  12866  and 
in  these  two  statutes.  The  proposed  rule 
would  amend  current  requirements  for 
the  format  and  content  of  labeling  for 
human  prescription  drug  and  biologic 
products. 

Based  on  the  analysis  following,  as 
summarized  in  table  3.  FDA  projects 
that  the  present  value  of  the  quantifiable 
benefits  of  the  proposed  rule  could 
exceed  S296  million  over  10  years. 
Direct  costs  resulting  from  the  proposed 
changes  are  projected  to  range  from 
approximately  S8  million  to  Si 6.9 
million  in  any  one  year,  for  a  total 
present  value  of  approximately  S94.5 
million  over  10  years  at  7  percent.  The 
agency  thus  concludes  that  the  benefits 
of  this  proposal  substantially  outweigh 
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the  costs.  Furthermore,  the  agency  has 
determined  that  the  proposed  rule  is  not 
an  economically  significant  rule  as 
described  in  the  E.xccutive  Order 
because  annual  impacts  on  the  e(^(miini\ 
are  substantially  below  SlOO  million 

The  L'nfunded  Mandates  Reform  .\i  t 
does  not  require  FD.-\  to  prepare  a 
statement  of  costs  and  benefits  for  the 
proposed  rule  because  the  proposed  rule 
is  not  expected  to  result  in  any  one-year 


expenditure  that  would  exceed  SlOO 
miUiiin  adjusted  annually  for  inflation. 
The  current  inflation-adjusted  statutory 
threshold  isSllO  million. 

This  rule  mav  affect  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act.  About 
half  of  the  co.sts  associated  with 
relabeling  are  directly  proportional  to 
sales  viilume;  thus,  products  with  fewer 
sales  would  be  associated  with 


relatively  lower  relabeling  costs. 
Nonetheless,  it  is  possible  that  some 
small  firms  that  produce  small  amounts 
of  affected  drugs,  or  small  firms  that 
might  be  required  to  undertake 
packaging  modifications,  may  be 
significantly  affected  by  this  proposed 
rule.  The  following  analysis  constitutes 
the  agency's  initial  regulator)'  flexibility 
analysis  as  required  by  the  Regulatory 
Flexibility  Act. 


Table  3.— Summary  of  Projected  Quantifiable  Benefits  and  Costs  Over  10  Years 


Benefits  and  costs 


Total 
(S  million) 


Present 

value 

($  million) 


Benefits: 

Ptiysician  time  saved  

Adverse  drug  events  avoided  

Total  Denefits 

Costs 

Reformatting,  revising  and  FDA  approval 

Producing  prescnption  drug  labeling    

PDR  costs  

Total  costs  


102.09 
345.58 


62.76 
233.80 


447.67 


296.56 


=fc= 


14.68 
81.43 
43.96 


140.07 


11.62 
54.37 
28.54 


94.53 


A.  Purpose 

The  objective  of  the  proposed  rule  is 
to  make  it  easier  for  health  care 
practitioners  to  find.  read,  and  use 
information  important  to  the  safe  and 
effective  prescribing  of  prescription 
pharmaceuticals  (drugs  and  biologies) 
for  patient  treatment  The  agency  has 
found  that  the  current  format,  while 
effective,  can  be  improved  to  more 
optimally  communicate  important  drug 
information.  The  proposed  rule  is 
designed  to  achieve  this  objective  by 
amending  the  current  format  for  the 
labeling  of  human  prescription  drug  and 
biological  products  to,  among  other 
things,  highlight  frequently  accessed 
and  new  information,  include  an 
indexing  system,  and  reorder  certain 
information. 

B.  Benefits  of  Regulation 

The  expected  economic  benefits  of 
this  proposed  rule  are  the  sum  of  the 
present  values  of;  (1)  The  reduced  time 
needed  by  health  professionals  to  read 
or  review  prescnption  drug  labeling  for 
desired  information;  (2)  the  increased 
effectiveness  of  treatment;  and  (3)  the 
decreased  number  of  adverse  events 
resulting  from  avoidable  drug-related 
errors. 

1.  Decreased  Health  Professional  Time 

The  proposed  new  format  for 
prescription  drug  labeling  {i.e..  package 
inserts  or  professional  labeling)  would 
reduce  the  time  physicians. 


pharmacists,  and  other  health 
professionals  must  spend  reading 
prescription  drug  labeling  by 
highlighting  frequently  used 
information,  by  including  an  indexing 
system  to  direct  readers  to  more  detailed 
material  in  other  sections  of  the 
labeling,  and  bv  reordering  and 
reorganizing  the  detailed  material  to 
facilitate  access  to  information  deemed 
to  be  most  important  to  prescribers. 
.■\lth(jugh  FDA  is  unaware  of  any  data 
estimating  the  tcjtal  time  health 
professionals  spend  reading  the  labeling 
of  prescription  drugs,  a  1994  FDA 
survey  of  physicians  found  that  42 
percent  referred  to  labeling  at  least  once 
a  day,  33  percent  less  often  than  once 
a  day  but  more  often  than  once  a  week, 
and  25  pt^rcent  once  a  week  or  less. 
Even  if  physicians  spend,  on  average, 
only  30  seconds  referring  to  labeling 
(once  the  labeling  is  at  hand),  these 
findings  imply  that  the  cumulative 
amount  of  time  spent  referring  to 
labeling  by  the  nation's  approximately 
.599,000  physicians  active  in  patient 
care  equals  about  1.1  million  hours  per 
year  (Ref.  14).  If  the  new  format  reduced 
by  15  seconds  the  amount  of  time 
physicians  needed  to  find  information 
on  prescription  dnig  labeling, 
implementing  that  format  for  all 
prescription  drug  products  would  save 
approximately  525,000  hours  per  year. 
Although  the  proposed  rule  initially 
applies  to  only  a  small  percentage  of  all 
prescription  drug  labeling,  its  focus  on 


the  most  recently  approved  products 
includes  the  labeling  that  health 
professionals  are  most  likely  to  consult 
frequently.  In  FDA's  survey  of 
physicians,  newness  of  the  product  was 
the  factor  most  often  rated  by  physicians 
as  "very  Ukely"  to  trigger  referral  to 
prescription  drug  labeling.  This  analysis 
assumes  that  the  rule  will  begin 
affecting  labeling  consultations  in  the 
second  year  of  implementation  and  that 
it  will  affect  5  percent  of  all 
consultations  in  that  year.  The 
percentage  of  reformatted  labeling 
consulted  by  physicians  is  assumed  to 
increase  to  10.  15,  and  25  percent  in 
years  3,4,  and  5  respectively, 
thereafter,  it  is  assumed  to  increase  an 
additional  5  percent  each  year,  until 
reaching  50  percent  in  year  10.  Thus,  in 
year  10.  the  time  savings  for  physicians 
is  projected  to  equal  about  264,000 
hours  per  year.  FDA  has  not  attempted 
to  project  impacts  beyond  10  years,  due 
to  the  uncertainty  of  the  longer  term 
technological  changes  that  would  affect 
these  estimates.  Table  4  shows  the 
annual  value  of  physician  time  saved 
and  indicates  that  the  present  value  over 
10  years  equals  approximately  S62.8 
million.'-^  Savings  in  pharmacist  time 


'-  Hourly  income  f(ir  physicians  was  calculated 
using  AMA  data  fnr  the  1496  aviTage  net  income 
of  all  non-Federal  physicians  (exclusing  residents) 
and  average  weekly  workload  (lacob.  I.,  1998, 
■  Income  Data  Spark  Debate  .-Kmong  Delegates." 
Amprican  Mfdiral  Sews,  luly  13.  1998.  htlp:'/ 
www  ama-assn.org/sci-pubs/amnnws/pick  98/ 
annaO'Dhtra.)  FD.'\  s  analysis  as,sumes,  on 


could  also  be  substantial,  although  they 
were  not  estimated. 
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Table  4.— Annual  Benefits  of  Regulation 


Year 

Physician  time 
Saved  ($  million) 

Adverse  Drug  Events 
Avoided  ($  million) 

Total  Benefits 
($  million) 

Current 
value 

Present 
value 

Current            Present 
value               value 

Current            Present 
value               value 

1   

$0.00 

2.00 

4.00 

6.01 

10.01 

12.01 

14.01 

16.01 

18.02 

20.02 

$0.00 
1.75 
3.27 
4.58 
7.14 
8.00 
8.73 
9.32 
9.80 

10.18 

$0.00 
38.40 
38.40 
38.40 
38.40 
38.40 
38.40 
38.40 
38.40 

■^fl  40 

$0.00 
33.54 
31.34 
29.29 
27.38 
25.59 
23.91 
22.35 
20.89 

1Q  CO 

$0.00 
40.40 
42.40 
44.40 
48.41 
50.41 
52.41 
54.41 
56.41 

$0  00 
35.29 
3461 
33.87 
34.51 
33.59 
32.64 
31.67 
30.69 

2  

3  

4  

5  

6  

7  

8  r 

9  

10  

Total  

$102.09 

$62.76 

$345.60            $233.81 

$447.66             $29657 

2.  Improved  Effectiveness  of  Treatment 

Under  the  proposed  rule,  the 
highlights  section  would  emphasize  the 
drug  information  that  physicians  report 
is  the  most  important  for 
decisionmaking.  In  addition,  any  patient 
information  or  Medication  Guide 
approved  by  FDA  would  be  printed  at 
the  end  of  the  labeling  regardless  of 
when  the  product  was  approved. 
Moreover,  certain  information  will  be 
removed  from  existing  professional 
labeling  because  the  rule  only  allows 
inclusion  of  data  that  are  pertinent  to 
the  clinical  uses  specified  in  the 
indications  section.  Consequently,  this 
proposed  rule  would  improve  the  ability 
of  physicians  to  select  the  most  safe  and 
effective  pharmaceutical  treatments  for 
their  patients  and  to  administer  those 
treatments  in  the  most  safe  and  effective 
manner.  In  addition,  the  proposal  may 
enhance  the  likelihood  that  physicians 
will  communicate  important 
information  to  patients,  which  could 
improve  patient  understanding  and 
compliance  with  treatment.  FDA  is 
unable  to  quantify  the  magnitude  of 
these  expected  improvements  in 
treatment  effectiveness  and  health 
outcomes,  but  the  agency  believes  they 
could  be  significant. 

3.  Decrease  in  Avoidable  Adverse 
Events 

Because  it  will  highlight  important 
information  about  dosage,  side  effects, 
and  contraindications,  the  proposed 


average,  that  physicians  work  56  hours  per  week  for 
47  weeks  per  year  and  that  physician  employee 
benefits  are  20  percent  of  annual  income.  Thus,  the 
hourly  income  of  about  $75  was  calculated  as 
follows:  (5166,000  x  1.2)  (47  x  56).  A  7  percent 
discount  rate  was  used  to  derive  the  present  value 
of  the  benefit  stream. 


new  prescription  drug  labeling  format 
would  decrease  the  number  of  adverse 
drug  events  (ADE's)  caused  by  incorrect 
product  use.  Many  ADE's  result  from 
poor  or  incorrectly  applied  information 
(e.g.,  prescribing  too  high  a  dose  for  a 
patient  with  poor  kidney  function,  or 
prescribing  a  drug  to  a  patient  with 
known  contraindications)  and  are 
potentially  preventable.  Studies  of 
hospitalized  patients  in  the  early  1990's 
suggest  that  the  rate  of  preventable 
ADE's  that  occur  during  hospitalization 
is  approximately  1.2  to  1,8  ADE's  per 
100  patients  admitted  (Refs.  15  and  16). 
Moreover,  the  latter  study  found  that  a 
majority  of  preventable  ADE's  (about  1 
ADE  per  100  hospital  admissions)  were 
related  to  errors  or  miscalculations  in 
physician  ordering,  the  stage  most  likely 
to  be  affected  by  improved  prescription 
drug  labeling  information.  Given  the 
approximately  35  million 
hospitalizations  aimually  in  the  United 
States,  ^3  these  data  suggest  that  about 
350,000  ADE's  among  hospitalized 
patients  are  potentially  preventable  with 
better  labeling  for  health  professionals. 
Studies  show  that  the  occurrence  of  an 
ADE  in  a  hospitalized  patient  increased 
the  costs  of  caring  for  the  patient  by  an 
average  of  $2,262  to  $2,595  (Refs.  15  and 
17).  Costs  associated  with  preventable 
ADE's  were  even  higher,  averaging 
about  $4,685  per  patient  (Ref.  17).  If 
other  hospitals  incur  similar  costs  for 
preventable  ADE's,  the  potentially 
preventable  annual  costs  from  this 


'^  1997  hospital  discharges,  Heathcare  Cost  and 
t'tilization  Project  (HCUP)  Nationwide  Inpatient 
Sample,  1997.  Agency  for  Healthcare  Research  and 
Quality  (AL'RQ).  April  2000.  Http: '/www  ahrq.gov/ 
data/hcupnet.htm. 

'*  60  FR  44232.  August  24,  199.5,  An  estimated 
498,  750  patients  are  hospitalized  annualh  for  a 
preventable  adverse  drug  reaction  to  a  prescript!. in 


soiu^e  could  total  $1.6  billion 
nationally. 

In  addition,  many  outpatients  are 
hospitalized  as  a  result  of  preventable 
adverse  events  associated  with 
outpatient  drugs.  FDA  previously 
estimated  that  the  costs  associated  with 
these  hospitalizations  total  $4.4  billion 
per  year  i"  (60  FR  44232,  August  24. 
1995).  If  half  of  these  adverse  events 
also  are  related  to  physician  ordering 
errors,  about  $2.2  billion  per  year 
additional  hospital  costs  result  from  this 
source  of  error.  Thus,  combining  both 
inpatient  and  outpatient  adverse  drug 
events,  about  $3.8  billion  per  year  in 
hospital  costs  may  be  potentially 
preventable  through  better  prescription 
drug  labeling. 

The  actual  proportion  of  the  ADE 
costs  that  would  be  prevented  under  the 
proposed  rule  cannot  be  predicted  with 
certainty.  If  these  costs  were  reduced  by 
even  1  percent,  however,  the  proposed 
rule  would  reduce  hospitalization  costs 
by  $38.4  million  per  year.  Over  10  years, 
the  present  value  of  these  benefits 
would  total  $233.8  million  (table  4). 
Furthermore,  if  additional  averted  costs 
(e.g.,  physician  visits,  additional 
outpatient  costs,  patient  time,  lost 
productivity)  were  included,  the  savings 
from  the  ADE's  avoided  would  be 
substantially  higher. 

C.  Costs  of  Regulation 

The  proposed  rule  mandates  two 
broad  types  of  changes  to  the  labeling  of 


drug  prudutt.  costing  S4.4  billion  in  hLispital 
charges   ($4,4  billion  =  498.750  patients  x  58.890 
average  huspiotal  charges  per  patient,  498.740 
patients  =  35  million  discharges  x  3'\.  treated  for 
adverse  drug  events  x  95%  of  adverse  drug  events 
from  pre.scription  drug  products  \  50"ii  of  adverse 
drug  events  that  are  preventable) 
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prescription  drug  products.  First,  the 
professional  labeling  of  recently 
approved  and  future  products  must 
follow  format  and  content  requirements 
proposed  in  the  rule.  Second,  some 
labeling  of  products  already  approved 
for  marketing  must  be  revised  to:  ( 1 ) 
Delete  information  not  pertinent  to  the 
approved  indication,  and  (2)  add 
previouslv  approved  printed  patient 
information  or  a  Medication  Guide. 
Therefore,  direct  costs  incurred  to 
change  professional  labeling  include  the 
costs  of:  (1)  Designing  or  revising 
prescription  drug  labeling  and 
submitting  the  new  labeling  to  FDA  for 
approval.  (2)  the  costs  of  producing 


longer  labeling,  and  (3)  printing  a  longer 
PDR 

1 .  Labeling  Changes  for  Recently 
Approved  and  Future  Prescription  Drug 
Products 

a.  Affected  products.  The  proposed 
rule  would  require  that  prescription 
drug  labeling  conform  to  format  and 
content  requirements  for  two  categories 
of  products:  (1)  All  NDA's,  BLA's,  and 
effK:acv  supplements  submitted  to  FDA 
on  or  after  the  effective  date  of  the  final 
rule;  and  (2)  all  NDA's.  BLA's.  and 
efficacy  supplements  pending  at  the 
time  of  the  effective  date  of  the  final 
rule  or  approved  over  the  5  years 
preceding  the  effective  date  of  the  final 


rule.  For  the  first  category  of  products, 
the  labeling  requirements  would  apply 
when  a  sponsor  files  an  NDA  or  BLA 
(new  applications)  or  efficacy 
supplement.  Products  in  the  second 
category  must  file  supplemental 
applications  within  3  to  7  years  after  the 
effective  date  of  the  final  rule  according 
to  the  implementation  plan  provided  in 
table  1 .  Labeling  for  nonprescription 
products  (including  nonprescription 
products  approved  under  NDA's)  is  not 
covered  by  this  rule. 

Estimates  of  the  number  of  new 
applications  that  would  be  affected  by 
the  rule  over  a  10-year  period  are  shown 
in  table  5  and  are  based  on  the  number 
of  application  approvals  since  1990. 


Table  5.— Number  of  Affected  New  Drug  and  Biological  Applications  and  Estimated  Ubeling  Design  Costs 


Numt>er  ot  affected  applications 

by  type 

Cost  for  prescription  drug  latjeling  design  ($  mil) 

Year 

•^^^       '                         Before— 
NDA&'           ESs-         tJetore- 

BLAs                                   ^ 

Total 

i 

NDAs/           ES's*      ,    '*®'P/.° 
BLAs                           ]        ^ 

Total 

Present 
value 

1            

85 
134 
121 
113 
113 
113 
113 
113 
113 
113 
1,131 

59 
73 
57 
38 
20 
14 
10 
8 
6 

290 

0 

0 

74 

74 

73 

73 

72 

0 

0 

0 

366 

144 
207 
252 
225 
206 
200 
195 
121 
119 
118 
1,787 

$0.43            $0.30 

$0.00 

$0.72 

$0.67 

2  

0.67 
0.61 
0.57 
0.57 
0.57 
0.57 
0.57 
0.57 
0.57 
$5.66 

0.37 
0.29 
0.19 
0.10 
0.07 
0.05 
0.04 
0.03 
0.03 
1.47 

0.00 
0.56 
0.56 
0.55 
0.55 

1.04 
1.45 
1.31 
1.21 
1.18 

0.90 

3    

1.18 

4                  

1.00 

5   

6               

0.86 
0.79 

7        

0.54  ;            1.16 

0.72 

8  

9  „ 

10    

Total  

0.00 
0.00 
0.00 
2.76 

1 . 

0.61 
0.60 
0.59 
9.87 

0.35 
0.32 
0.30 
7.09 

'  Efficacy  supplements 

•'  Approvals  5  years  tsefore  effective  date. 


For  this  analysis,  Januan,'  1.  1995,  was 
used  as  a  proxy  for  the  effective  date  of 
the  proposed  rule.  The  number  of 
covered  application  approvals  for  the  3 
consecutive  years  beginning  in  1995 
were  85.  134,  and  121,  an  average  of  113 
each  year.  FDA  assumes  that  this 
average  rate  will  continue.  During  this 
same  3-year  period,  59,  73,  and  57 
efficacy  supplements  were  approved  for 
applications  that  initially  had  been 
approved  prior  to  1995.  FDA  estimates, 
therefore,  that  if  this  rule  had  become 
effective  on  January  1.  1995.  as  many  as 
144  products  [i.e..  85  covered 
applications  and  59  efficacy 
supplements)  would  have  incurred 
design  costs  in  the  first  year.  Most 
efficacy  supplements  are  filed  ami 
approved  within  5  years  of  the  approval 
date  of  their  original  application. 
Therefore,  beginning  in  1997,  an 
increasing  number  of  efficacy 
supplements  would  not  have  required 
changes  to  the  labeling  format  because 
these  changes  would  have  been  made  in 
the  original  application.  As  the  annual 
number  of  affected  efficacy  supplements 


declined  over  time,  the  armual  number 
of  affected  total  applications  would 
likewise  diminish,  as  projected  in  table 
5.  Furthermore,  between  1990  and  1994 
(i.e..  the  5-year  period  before  the  proxy 
effective  date),  an  additional  366 
applications  were  approved.  Thus,  an 
average  of  73  additional  applications 
would  have  been  received ^aimually  in 
years  3  through  7. 

b.  Prescription  drug  labeling  design 
costs.  The  cost  of  designing  prescription 
drug  labeling  that  conforms  to  the 
proposed  format  and  content 
requirements  will  depend  heavily  on 
when,  during  a  product's  life  cycle, 
labeling  design  occurs.  Costs  will  be 
highest  for  products  already  marketed 
with  approved  labeling  that  would 
otherwise  not  be  changed.  Conversely, 
design  costs  will  be  lowest  for  products 
that  are  closely  related  to  a  prior 
product  application  that  has  already  had 
its  labeling  changed  to  the  new  format. 
C^osts  for  currently  marketed  products 
undergoing  relabeling  for  other  reasons 
[e.g..  related  to  an  efficacy  supplement) 


will  be  intermediate  between  these 
extremes. 

FDA  has  estimated  the  cost  of 
designing  novel  patient  labeling  (for  the 
first  prescription  drug  in  a  therapeutic 
class)  at  about  $12,000.15  j\^q  estimated 
costs  of  redesigning  patient  labeling  for 
products  that  could  use  previously 
developed  prototypes  (i.e.,  generic  drugs 
or  irmovator  drugs  in  the  same 
therapeutic  class  for  which  patient 
labeling  was  already  developed)  ranged 
from  $500  to  $1,500  per  product. 
Although  the  design  of  prescription 
drug  labeling  under  the  proposed  rule 
will  primarily  follow  a  format  specified 
by  FDA,  detailed  discussion  and  drug- 
specific  decisions  (e.g.,  regarding 
exactly  which  adverse  reactions  should 
be  listed  in  the  highlights  section)  will 
be  necessary.  Consequently,  this 
analysis  estimates  $7,500  as  the  average 
cost  to  a  firm  that  needs  to  redesign  the 
labeling  of  an  existing  innovator  drug,  to 


'■60  FR  44232.  $11,667  for  2  months  full-time 
effort  of  professional/technical  employees  with 
annual  compensation,  including  40  percent  benefits 
of  $70,000  ($1 1 ,667  =  $50,000  x  1 .4  x  -^  w). 


test  the  redesigned  labeling  [e.g.,  to 
ensure  that  the  larger  labeling  will  still 
fit  in  carton-enclosed  products),  and  to 
prepare  and  submit  that  labeling  to  FDA 
for  approval.  Additional  costs  for  the 
latter  task,  however,  would  be  incurred 
only  for  those  drugs  approved  in  the  5 
years  before  the  effective  date  of  the 
rule.  Although  sponsors  of  new 
applications  and  efficacy  supplements 
would  incur  many  of  the  same  design 
costs,  they  would  experience  no 
additional  testing  and  application  costs. 
Thus,  the  design  of  labels  for  new 
applications  and  efficacy  supplements 
is  estimated  to  cost  $5,000  on  average. 

In  the  first  year  after  the  final  rule 
becomes  effective,  an  estimated  144 
affected  products  would  incur  an 
additional  cost  per  drug  of  $5,000  to 
comply  with  the  proposed  rule.  As 
shown  in  table  5,  the  total  first-year 
costs  would  amount  to  $720,000, 
increasing  in  the  second  year  to  $1.04 
million.  Costs  increase  in  year  3  to  a 
high  of  $1.45  million  as  sponsors  of 
recently  approved  products  begin 
submitting  FDA  supplemental 
applications,  at  $7,500  per  application, 
to  comply  with  the  new  labeling  format 
and  content.  After  the  seventh  year, 
when  all  products  approyed  within  5 
years  before  the  rule's  effective  date  or 
pending  approval  at  that  time  have 
redesigned  labeling,  the  costs  decline  to 
about  $0.6  million  per  year.  As  a  result, 
the  estimated  present  value  of  the  costs 
of  redesigning  prescription  drug 
labeling  over  10  years  is  about  $7.1 
million. 

c.  Costs  associated  with  producing 
labeling.  Under  the  proposed  rule, 
labeling  for  each  affected  product  would 
be  expanded  to  include  a  highlights 


section,  an  index,  and  additional 
formatting  and  font  size  requirements  (if 
the  labeling  does  not  already  meet  these 
requirements).  Consequently,  all 
affected  labeling  will  be  longer  than  at 
present,  with  current  shorter  labeling 
affected  proportionately  more  than 
current  longer  labeling  (due  to  the  fact 
that  the  highlights  section  will  add 
nearly  the  same  amount  of  absolute 
length  to  every  affected  product  with 
prescription  drug  labeling).  Longer 
labeling  increases  the  cost  of  paper,  ink. 
and  other  ongoing  incremental  printing 
costs.  These  costs  apply  both  to  the 
labeling  that  physically  accompanies 
the  product  and  to  the  labeling  that 
accompanies  promotional  materials. 
Also,  some  products  packaged  in 
cartons  containing  package  inserts  will 
require  a  product-by-product  review  to 
assess  whether  the  carton  can  still 
accommodate  the  longer  labeling.  It  is 
possible  that  a  few  products  would 
require  equipment  changes  (e.g., 
different  insert-folding  machinery). 

i.  Incremental  printing  costs.  Based  on 
quotes  from  industry  consultants.  FDA 
estimates  that  the  cost  of  printing  larger 
prescription  drug  labeling  is 
approximately  $0.0086  for  each 
additional  100  square  inches.  The 
agency  estimates  that  the  proposed  rule 
would  increase  the  average  size  of 
labeling  by  about  93  square  inches  '*> 
adding  $.008  to  the  per  label  printing 
cost,  or  $7,960  per  million  package 
inserts  printed.  The  new  highlights  and 
index  sections  account  for  about  37 
percent  of  the  additional  printing  cost, 
whereas  the  larger  font  size  imposes  the 
remaining  63  percent  of  the  incremental 
printing  cost. 


If 


U.S.  retail  pharmacies  dispense  about 
2.3  billion  prescriptions  per  year,  of 
which  an  estimated  560  million  are  for 
unit-of-use  products,  which  often 
include  labeling  within  the  package 
the  remaining  1.7  billion  pharmacy- 
prepared  prescriptions  average  one 
insert  per  3.33  prescriptions  (assumes 
an  average  of  100  units  per  container 
and  30  units  dispensed  per 
prescription),  the  total  number  of  inserts 
accompanying  retail  products  equals 
roughly  1.1  billion.  Adding  hospital 
pharmaceutical  volume,  estimated  at 
approximately  38  percent  of  retail 
volume,  yields  an  annual  total  of  1 .5 
billion  package  inserts  accompanying 
prescribed  products.  Allowing  10 
percent  for  wastage  indicates  that 
pharmaceutical  companies  distribute 
roughly  1.65  billion  package  inserts 
with  prescribed  products  each  year. 
Over  time,  an  increasing  number  of 
these  inserts  would  have  to  be  revised. 
Because  the  rule  initially  affects  only 
innovator  products  and  about  60 
percent  of  all  prescriptions  are  for 
branded  products.  FDA  calculated  that 
about  1  billion  of  these  inserts  are 
currently  provided  with  about  2,287 
branded  products.'"  Thus,  on  average, 
about  435.000  inserts  (1  billion  -  2.287) 
may  be  shipped  annually  for  each 
affected  product.  Table  6  shows  the 
estimated  number  of  revised  inserts  that 
would  accompany  the  prescribed 
products.  Multiplying  these  numbers  by 
the  estimated  incremental  printing  cost 
of  $.008  per  label  indicates  that  the 
annual  costs  for  package  inserts  would 
rise  to  about  S6.2  million  by  the  10th 
year. 


Table  6.— Incremental  Printing  Costs  for  Reformatted  Professional  Labeling  Year 


Year 


Number 
ot  ap- 
provals 


Number  pnnted  per 
year  (million) 


Incremental  pnnting  costs 
(S  million) 


Package 

inserts 


Pro- 
motional 
labeling 


Package 
inserts 


Pro- 
motional 
lat>eling 


Total 


Present 

value 


1 
2 

3 
4 
5 
6 


144 
207 
252 
225 
206 
200 


62.6 
152.7 
262,3 
360.2 
449.8 
536.8 


250.5 
416.1 
616.0 
677.8 
675.9 
634.9 


S0.50 
1  22 
2.09 
2.87 
3.58 
4.27 


SI  99 
3,31 
490 
540 
538 
5.05 


S249 
4.53 
699 
8.26 
896 
9  33 


S2  33 
3.95 
5.71 
630 
639 
6.21 


"'The  length  of  professional  labeling  from  a 
random  sample  of  approximately  5  percent  of  the 
listings  printed  in  the  PDR  averaged  2.67  pages  with 
a  font  size  of  6.5  point.  Twenty-four  percent  of  the 
sample  had  at  least  one  boxed  warning  with  an 
average  length  of  about  5.6  square  inches  in  6.5- 
point  font  or  6.25  square  inches  in  8-point  font. 
Increasing  the  font  size  from  6.5  point  to  8  point 
[i.e.  the  minimum  font  size  specified  in  the 
proposed  rule)  would  increase  the  average  length  by 
an  estimated  59  percent,  or  approximately  1.6 
pages.  Moreover,  the  agency  estimates  that  the  new 


highlights  section,  including  any  boxed  warnings, 
and  indexing  system  may  add  up  to  90  percent  of 
a  page  to  professional  labeling.  Therpfore,  the 
proposed  rule  would  increase  the  length  of  the 
average  professional  labeling  by  about  2  5  pages 
Because  package  inserts  are  printed  on  both  sides, 
the  average  package  insert  would  increase  in  size 
by  92.6  square  inches. 

'■'  Unpublished  FD.A  analysis  based  on  survcv 
results  from  nine  pharmacists  and  applied  to  IM.S 
data. 


'"Derived  from  the  1998  Approved  Drug  Products 

W'ilh  Thfrapeutic  Equi\ulen(f  t'valuations  {Orange 
Book).  CDEK.  fU.\  The  estimate  is  a  count  of  all 
branded  product-,  markelcd  imder  an  \D.\  and 
differentiated  li\  active  iMgn-dient.  dosage  form,  or 
manufacturer,  not  including  multiple  dosage 
strengths.  .-Mthough  biolopics  were  not  i.uunted. 
adding  biologies  would  not  Mgnifi(.antl\  ,ilt»-r 
results. 
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Table  6.— Incremental  Printing  Costs  for  Reformatted  Professional  Labeling  Year— Continued 


Year 


7  

8  

9  

10  

Total 


Number 
o1  ap- 
provals 


Number  printed  per 
year  (million) 


Package 

inserts 


Pro- 
motional 
labeling 


Incremental  printing  costs 
($  million) 


195 
121 

119 
118 

1.787 


621  6 
674  3 
726.0 
777.3 


611  1 
540.3 
476.8 
416.4 


4.623.6    5,3158 


To  calculate  the  amount  of  labeling 
printed  for  promotional  purposes.  FDA 
assumed  that  the  23  7  million  office  and 
hospital  calls  per  year  made  by 
pharmaceutical  representatives  '"' 
involved  an  average  of  2  printed  pieces 
of  labeling  per  visit,  or  a  total  of  47  4 
million  per  year.  In  addition,  sales 
representatives  made  8.2  million  sample 
calls,  distributing  an  estimated  82 
million  package  inserts  per  year,  or  an 
average  of  10  samples  per  call.  Since 
most  promotional  visits  involve 
relativelv  new  products — the  products 
most  affected  by  this  rule — FDA 
assumed  that  all  of  this  labeling  would 
incur  additional  printing  costs. 
amounting  to  about  SI  0  million 
annuallv. 

Finally  FD.\  estimated  that  about 
800,000  pieces  of  labeling  per  approval 
would  be  distributed  each  year  by  mail 
or  at  conferences  to  physicians,  other 
health  care  professionals,  consumers, 
retail  pharmacy  outlets  and  hospital 
pharmacies  for  3  years  following 
approval  of  a  new  drug.-"  As  shown  in 
table  B,  annual  total  promotional 
labeling  costs  peak  at  Sr>  4  million  in 
vear  4.  Over  10  years,  the  present  value 
of  the  incremental  printing  costs  for  all 
types  of  longer  prescription  drug 
labeling  would  be  about  S52  7  million 

Some  companies  may  inc:ur 
additional  costs  associated  with 
maintaining  the  labeling  posted  on  their 


'■•Dald  trim  I.\lh.  Iy4".  as  pr>'senlefl  at  FD.*!  on 
June  3.  1498  Data  inriudp  <in  estimated  17  a 
million  office  calls,  8  2  million  sample  calls,  and 
5  q  million  hospital  calls  made  in  1997 

-"  For  each  approval,  it  was  assumed  that  all 
physicians  involved  in  primary  care  and  25  percent 
of  physicians  practicing  a  medical  specialty  would 
receive  2  mailings  per  year,  or  an  estimated  711  „'j3,S 
pieces  lie  .  =  1274, 72B»2)  +  (0.25x324. 198x21),  fur 
3  years  following  product  launch  .\i\  additional  U) 
percent  or  71 .153  pieces  are  estimated  to  be 
distributed  annually  for  3  years  to  other  health 
professionals  or  consumers.  Furthermore.  FDA 


web  sites.  The  agency  did  not  estimate 
these  related  costs  but  believes  they 
would  be  minimal  and  a  routine  cost  of 
doing  busine^ss.  Nonetheless,  the  agency 
requests  comment. 

ii.  Equipment  costs.  Agency 
consultants  with  expertise  in 
pharmaceutical  labeling  operations 
estimate  that  only  a  small  number  of 
carton-enclosed  products  may  require 
new  packaging  to  accommodate  the 
longer  insert.  This  analysis  assumes  that 
1  percent  of  both  the  products  with  new 
efficacv  supplement  changes  and  the 
products  approved  in  the  5  years  before 
the  effective  date  of  the  rule  would 
incur  costs  of  $200,000  each  for  needed 
packaging  changes.  Products  approved 
subsequent  to  the  effective  date  of  the 
final  rule  would  not  incur  added 
equipment  costs  because  their  labeling 
and  packaging  are  not  yet  established. 
The  estimated  present  value  of 
equipment  changes  totals  $1.0  million 
over  10  vears. 

d.  PDR  costs.  FDA  estimates  that  the 
new  highlights  section,  including  any 
boxed  warnings,  and  index  would  add 
about  one-half  pages  to  each  affected 
labeling  printed  in  the  PDR.-' 

Conversations  with  Medical 
Economics  (the  publisher  of  the  PDR)  on 
the  cost  per  printed  page  imply  that  the 
annual  publishing  costs  of  the  extra 
space  required  for  printing  the 
expanded  labeling  would  be  about 


assumes  ih.il  5U.HJH  ri'Ltil  phdrmac  \  outlets  and 
7.120  hospital  pharmacies  would  receive  one 
mailing  to  annouure  the  laum  h  of  a  new  product 
in  the  year  of  approval 

-'The  new  highlights  sei  Uun  tould  add  up  to 
one-half  page  when  printed  in  8-point  size,  Bp(.ause 
the  I'DK  is  printed  in  a  b,'>-piiiiit  New  Centiir\' 
Schoolhodk  Kiinian  font,  the  highlights  section 
would  reijuire  less  than  one-half  page  in  the  PDK- 
The  dgeiK  \  estinirtles  37  percent  less  space  is 
required  lo  print  uiformation  in  the  smaller  PDK 
font,  redui  iiig  the  size  required  for  the  new 
highlights  section  to  U.3  pages  {if  .  0.5  xjl — 


Package 

inserts 


Pro- 
motional 
lat>eiing 


Total 


Present 

value 


4.95 
5.37 
5.78 
6  19 


-4- 


486 
4.30 
3.80 
3.31 


9.81 
9.67 
9.57 
9.50 


6.11 
5.63 
5.21 
4.83 


$36.82 


$42.30 


$79.11 


S52.67 


$4,300  for  each  affected  product,  plus 
an  additional  cost  if  the  product  was 
included  in  one  of  two  annual 
supplements.  FDA  assumed  that  these 
costs  would  be  incurred  by  the 
pharmaceutical  industry  via  publishing 
fees  paid  to  Medical  Economics,  The 
agency  assumed  that  75  percent  of  the 
new  drugs  and  efficacy  supplements 
would  be  published  in  the  PDR  {some 
smaller  firms  decline  to  publish  labeling 
in  the  PDR),  It  was  further  assumed  that 
90  percent  of  the  new  drugs  published 
would  be  included  in  the  PDR 
supplements  and  33  percent  of  the 
published  efficacy  supplements  would 
be  included  in  the  PDR  supplements 
(about  half  are  actually  included,  but 
only  two-thirds  of  these  include  full 
prescription  drug  labeling — the 
remainder  include  only  the  added 
indication).  FDA  also  assumed  that  the 
labeling  changes  made  as  a  result  of  the 
5-year  rule  (applications  approved  in 
the  5  years  preceding  the  effective  date 
of  the  final  rule)  would  not  be  included 
in  the  PDR  supplements.  Based  on  these 
assumptions,  the  estimated  cost  of 
publishing  the  extended  labeling  in  the 
PDR  would  be  about  $0.75  million  for 
year  1.  These  costs  would  continue  to 
increase  over  time  as  all  drug  approvals 
after  the  effective  date  of  the  rule  would 
have  longer  PDR  listings.  The  estimated 
annual  and  total  cost  of  printing  longer 
PDR  listings  are  shown  in  table  7. 


0.371  =  0.315  pages!   A  sample  of  labeling  printed  in 
the  PDR  found  thai  about  24  pen.:ent  of  the  products 
ma\  be  required  to  print  a  boxed  warning  averaging 
5  6  square  inches.  Therefore,  the  agency  estimates 
an  additional  0  02  pages  for  these  warnings  lie, 
23.4  percent  x  5.6  square  inches  '  75  square  inches 
per  page  =  0  02  pages).  Furthermore,  the  new 
indexing  system  is  estimated  to  add  approximately 
bO  c  olumn  lines  to  a  PDR  listing,  equaling 
approximately  0.2  pages  (i  p.,  IbO  lines  /  96  lines  per 
column)  /  3  columns  per  pago  =  .21  pages).  In  total, 
up  to  54  pages  may  be  added  to  the  professional 
labeling  printed  in  the  PDR. 


Table  7.— Cost  for  Longer  Listings  in  the  PDR 


Year 


PDR  printing  costs  ($  million) 


PDR  bound 

Supplement 

Total 

Present  value 

1  

$0.47 
1.13 
1.95 
2.68 
3.34 
3.99 
4.62 
5.01 
5.39 

$0.31 
0.47 
0.41 
0.37 
0.35 
0.34 
0.34 
0.34 
0.34 

$0.78 
1.60 
2.36 
3.05 
3.69 
4.33 
4.96 
5.35 
5.73 

$0.73 
1.40 
1^ 
Z32 
2.83 
2JBS 

a.oa 

2  

3  

4  

5  

6  

7  

8  

a.11 

9  

312 

10  

578 

0.33 

6.11 

3  11 

Total  

$34.36 

$3.60 

$37.96 

$2433 

2.  Labeling  Changes  for  All  Approved 
Prescription  Drug  Products 

The  agency  is  also  proposing  several 
new  retrictions  for  the  labeling  of  all 
prescription  drug  products.  These 
changes  can  be  made,  without  prior 
FDA  approval,  upon  submission  of  a 
"changes  being  effected"  supplement. 
Labeling  for  all  prescription  drug 
products  must  comply  with  the 
proposed  content  requirements  within  1 
year  after  the  effective  date  of  the  final 
rule. 

a.  Affected  products.  The  proposed 
rule  will  no  longer  allow  certain 
information  that  is  sometimes  now 
included  in  professional  labeling  [e.g., 
discussion  of  studies  not  supporting 
approved  indications,  suggestion  of  uses 
or  indications  not  included  in  the 
"Indications  and  Uses"  section,  or 
discussion  of  in  vitro  and  animal 
studies  on  drug  action  or  efficacy  that 
have  not  been  shown  to  be  pertinent  to 
clinical  use  by  adequate  and  well- 
controlled  studies).  FDA  does  not  know 
how  much  product  labeling  would  be 
affected,  but  because  labeling  of  most 
antibiotics  currently  contains  data  from 
in  vitro  studies,  the  agency  estimates 
that  the  proposed  rule  could  affect  90 
percent  of  all  antibiotics.  Of  the 
approximately  5,300  marketed  products 
in  the  United  States,  there  are  an 
estimated  789  antibiotics  products.-- 
Moreover,  up  to  25  percent  of  all  other 
marketed  products  could  have  labeling 


--'  Derived  from  the  1998  Approved  Drug  Products 
With  Tbprapeutic  Equivalence  Evalutaion  (Orange 
Book).  CDER,  FDA.  Products  with  NDA  numbers  in 
the  50,000  or  60,000  series  [i.e..  antibiotics),  with 
a  distinct  dosage  form  or  manufacturer  were 


containing  information  that  would  be 
prohibited.  In  the  first  year,  therefore,  as 
many  as  1,838  products  might  have  to 
delete  some  material  from  their 
professional  labeling. 

In  addition,  any  existing  prescription 
drug  product  with  approved  printed 
patient  information  or  Medication 
Guide  must  reprint  this  information 
following  the  last  section  of  the 
professional  labeling.  The  agency 
estimates  that  about  50  approved 
products,  or  approximately  1  percent  of 
the  existing  products,  could  be  affected 
by  this  requirement. 

b.  Professional  labeling  design  costs. 
Industry  consultants  estimate  that,  on 
average,  prescription  drug 
manufacturers  would  incur  about 
$2,000  per  product  in  design  and 
implementation  costs  for  a  major 
revision  in  the  content  of  professional 
labeling.  Industry  consultants  with 
expertise  in  pharmaceutical  labeling 
estimate  that  professional  labeling 
inventories  represent  approximately  3 
months  worth  of  production.  If  given  an 
adequate  lead  time,  companies  should 
be  able  to  minimize  inventory  losses. 
This  proposed  rule  would  require 
changes  within  1  year  of  the  effective 
date.  Assuming  that  not  all  affected 
firms  would  have  sufficient  time  to 
deplete  their  inventories,  consultants 
estimate  the  per  product  professional 
labeling  inventory  losses  are  S570  for  a 
12  month  lead  time.  Thus,  including 


counted.  This  number,  however,  pnib.ibly 
overestimates  the  number  of  .Tntihintu  prnduds 
with  distinct  labeling. 

-'310,000  inserts  per  product  =  1.65  biUiun 
inserts  printed  annually.  5,300  products. 


excess  inventory  losses,  the  cost  to 
change  professional  labeling  is 
estimated  at  $2,600  per  product.  In  the 
first  year,  therefore,  firms  may  incur 
one-time  costs  of  $4.7  million  and  SOI 
million,  respectively,  to  remove 
prohibited  material  from  labeling  and  to 
add  printed  patient  information  to 
labeling  for  all  affected  products  (table 
8). 

c.  Incremental  printing  costs  for 
professional  labeling.  FDA  estimates 
that  an  average  of  310.000  package 
inserts  may  be  printed  aimually  for  each 
prescription  drug  product  marketed  in 
the  United  States. ^^  The  removal  of 
prohibited  information  from 
professional  labeling  may  reduce  the 
size  of  current  packageinserts  by  about 
3  percent  or  3  square  inches.  With  such 
a  small  change  in  the  length  of 
professional  labeling,  it  is  unlikely  that 
the  package  insert  would  actually 
change  size.  Therefore,  the  agency 
assumed  no  cost  savings  for  shorter 
professional  labeling. 

In  contrast,  printed  patient 
information  would  add  an  estimated  2 
pages  or  about  75  square  inches  to  the 
length  of  professional  labeling.  For  each 
of  the  affected  products,  manufacturers 
would  incur  additional  incremental 
printing  costs  of  about  52,000  for  longer 
labeling.--^  For  all  50  affected  products, 
annual  incremental  printing  costs 
would  increase  by  SO.l  million  (table  8), 


-■•52.00(1  per  prndurt  =  75  square  inches/ 
insert  xO  00008(1  square  Ini  hesx  310.000  ins.'rts  per 
product. 
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Table  8. — Costs  to  Revise  Professional  Labeling  of  Existing  Prescription  Product 


Changes  to  Labeling 


Removal  of  prohibited  matena! 

Addition  of  approved  pnnted  patient  information  or  Medication  Guide 
Total  


Number  of 
affected 
products 


1.838 

50 

1.888 


One-Time  la- 

Annual incre- 

beling revision 

mental  printing 

costs 

costs 

(S  million) 

($  million) 

$4.70 

$0  00 

0.1? 

0  10 

48: 

0.10 

Annual  PDR 

costs 

(S  million) 


$0.00 
0.60 
0.60 


d.  PDR  ( o.sfs  The  agenrv  assumes  thdt 
75  percent  of  prescription  drug  pnuiiu  t.-. 
have  labeling  already  printed  in  the 
PDR  Ln  accord  with  the  rationale 
described  above,  the  annual  printing 
costs  for  the  PDR  are  estimated  to  be 
unchanged  for  products  that  remove 
information  and  to  increase  for  prociut  ts 
that  add  patient  information.  The  per 
product  annual  cost  to  print  two 


additiimal  pages  in  the  PDR  is  about 
Slh.OOO  -^  ■  For  all  affected  products,  the 
annual  PDR  costs  would  increase  by 
SO  h  million  (table  8). 

3.  C^hanges  to  Drug  Product  Labels 

The  proposed  rule  also  specifies 
minor  changes  to  prescription  drug 
product  labels  to  remove  excess 
information  from  the  label  to  help 


reduce  medication  errors.  To  reduce  the 
burden  on  industry,  changes  to  labels 
are  not  required  until  the  first  time 
labeling  is  revised  after  the  effective 
date  of  the  final  rule.  Therefore,  no 
additional  compliance  costs  are 
estimated  for  these  changes. 

Table  9  displays  the  estimated 
compliance  costs  for  the  three  major 
cost  categories  over  a  10-year  period. 


Table  9.— Compliance  Cost  Over  10-Year  Period 


Year 


Cost  Category  ($  million) 


Labeling  design 
and  FDA  approval 


Producing  profes- 
sional labeling  (in- 
cluding equipment 


Pnnting  PDR 


Total  costs 
($  million) 


costs) 

1    

$5.55 
1.04 
1.45 
1.31 
1  21 
1  18 
1  16 
0.61 
0.60 
0.59 

$271 
4  77 
7.35 
8.59 
9.25 
960 

10.08 
9.78 
9.69 
9.61 

$1.38 
2.20 
2.96 
3.65 
4.29 
4.93 
5.56 
5.95 
6.33 
6,71 

$9.64 

2  

3  

4      

8.01 
11.76 
13.54 

5  

6  

7  

8  

9  

10  

14.75 
15.72 
16.79 
16.34 
16.61 
16.91 

Total  current  value       .". 

14.68 

81.43 

43.96 

140.07 

Total  present  value     

11  62 

54  37 

28.54 

94.52 

D.  Imparts  on  ^mall  Entities 

1 .  The  Need  for  and  the  Objectives  of 
the  Rule 

As  discussed  in  detail  in  section  II  of 
this  document,  various  developments  in 
recent  vears  have  contributed  to  an 
increase  in  the  length  and  complexity  of 
prescription  drug  product  labeling,  and 
made  it  more  difficult  for  health  (are 
practitioners  to  find  spec:ific 
information  and  discern  the  most 
critical  information  in  labeling.  The 
objective  of  the  proposed  requirements 
is  to  enhance  the  safe  and  effective  use 
of  prescription  drug  products  by  making 
it  easier  for  health  care  practitioners  to 
access,  read,  and  use  information  m 
prescription  drug  produc  t  labeling 


As  previously  stated.  FDA's  legal 
authoritv  to  amend  its  regulations 
governing  the  content  and  format  of 
labeling  for  human  prescription  drug 
and  biologic  products  and  to  amend  its 
regulations  governing  the  requirements 
for  prescription  drug  product  labels 
derives  from  sections  201.  301,  501,  502, 
503,  505.  and  701  of  the  act  (21  U.S.C. 
321, 331,  351,  352,  353,  355, and  371) 
and  section  351  of  the  PHS  Act  (42 
U.S.C.  262). 

2.  Description  and  Estimate  of  the 
Number  of  Small  Entities  Affected 

This  proposed  rule  would  affect  all 
small  entities  required  to  design  their 
[irescription  drug  labeling  to  comply 
with  this  rultv  The  Small  Business 
.Xdministration  (SBA)  considers  firms  in 


Standardized  Industrial  Classification 
Code  2834.  Pharmaceutical 
Preparations,  with  fewer  than  750 
employees  to  be  small  entities. 
Although  U.S.  Census  size  categories  do 
not  correspond  to  SBA  size  categories, 
of  the  approximately  600  firms 
identified,  over  90  percent  have  fewer 
than  500  employees.-*'  Thus,  most  of  the 
firms  in  the  pharmaceutical  industry  are 
considered  small  entities  for  Regulatory 
Flexibility  Act  purposes.  In  contrast,  an 
agency  review  of  NDA's  received  in  FY 
97.  98.  and  99  found  that  about  19  small 
entities  submit  NDA's  each  year.  In 
addition,  an  equal  number  of  small 
firms  that  submit  BLA's,  ES's  and/or 
reformatted  professional  labeling  for 
approval  would  also  be  affected,  for  a 
total  of  about  38. 


'  SI  fi.noo  per  product  =  S8.000/page  x  2  pages. 


'*U.S.  Department  of  t^ummerce.  Bureau  of  the 
Census.  1992  Census  of  Manufacturers,  //irfusfn 
Sehes.  Drugs.  MC92-1-28C. 
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Census  of  Manufactures  data  on 
revenues  per  firm  apply  to  all 
establishments  classified  in  2834, 
Pharmaceutical  Preparations.  As  noted 
above,  only  a  subset  of  this  industry  is 
affected  by  this  rule.  The  agency  does 
not  know  the  average  revenues  for  the 
affected  sectors. 

3.  Description  of  the  Compliance 
Requirements 

The  compliance  requirements  for 
small  entities  under  this  proposed  rule 
are  the  same  as  those  described  above 
for  other  affected  entities.  Compliance 
primarily  involves:  (1)  Designing 
labeling  that  conforms  to  the  format 
requirements  as  illustrated  in  the  FDA- 
designed  prototype;  and  (2)  once  the 
labeling  is  approved  by  FDA,  ensuring 
that  all  future  printed  labeling 


(including  labeling  used  for  promotional 
purposes)  is  in  the  new  format.  Because 
sponsors  already  submit  labeling  with 
NDA's  and  supplements  to  FDA.  no 
additional  skills  will  be  required  to 
comply  with  the  proposed  rule. 

The  group  of  small  entities  likely  to 
bear  the  highest  total  costs  under  this 
proposed  rule  are  those  firms  that  have: 
(1)  Existing  products  with  labeling  that 
must  be  revised  in  the  first  year;  or  (2) 
more  than  one  affected  high-volume 
product  per  year,  such  as  a  small  firm 
with  two  or  three  recently  approved, 
high-volume  products  that  must 
undergo  labeling  reformatting 
simultaneously  in  the  same  year. 
However,  the  high-cost  small  entities 
are  also  the  small  firms  with  the  highest 
sales  of  affected  product;  thus,  their 


incremental  cost  per  unit  sold  is  likelv 
to  be  relatively  low.  In  contrast,  small 
firms  with  a  single,  low-volume  product 
would  have  lower  total  costs  of 
compliance,  but  the  incremental  cost 
per  unit  sold  would  be  higher. 

To  illustrate  the  impact  on  small 
entities  with  different  production 
volumes,  the  following  examples 
estimate  the  professional  labeling  costs 
for  a  small  firm  with  a  single  carton- 
enclosed  product  (marketed  under  an 
NDA)  that  must:  (1)  Have  its  labeling 
reformatted  in  year  3  of  the  rule,  and  (2) 
add  patient  information  in  year  1.  Table 
10  outlines  the  projected  per-unit  and 
total  costs  to  the  firm  under  three 
different  levels  of  production:  1.000, 
10,000.  and  100.000  units  produced  per 
vear. 


Table  10.— Estimated  Costs  for  Hypothetical  Small  Firm  With  a  Single  Product,  Under  Three  Alternative 

Levels  of  Production 


Cost  category 


Numt)er  of  units  produced  and  sold 
each  year 


100.000 


10,000 


1.000 


Example  1 — Change  labeling  approved  less  than  1  year  before  effective  date: 

Professional  lat>eling  redesign/application  

Printing  package  Inserts'  

Printing  professional  labeling  used  for  promotional  purposes^  


Total 

Additional  cost  per  unit  sold  

Example  2 — Add  patient  information  to  labeling  of  an  existing  product; 

Professional  labeling  redesign  

Printing  package  inserts^ 

Printing  longer  PDR<  


Total 

Additional  cost  per  unit  sold 


$7,500 

87 

1,611 

$7,500 
88 

161 

$7,500 

9 

16 

9.987 
0.10 

7.749 
0.77 

7,525 

753 

2.600 

710 

16,000 

2.600 

71 

16,000 

2.600 

7 

16,000 

19,310 
0.87 

18,671 
1.87 

18,607 
1861 

'  Number  of  package  inserts  printed  is  cateulated  as  units  produced/year  plus  1 0  percent  wastage  factor,  at  an  incremental  pnnting  cost  of 
$.00796  per  label. 

2  Incremental  costs  associated  with  printing  lat>eling  used  for  promotional  purposes  are  assumed  to  tje  184%  of  the  costs  of  pnnting  package 
inserts,  t>ased  on  the  ratk)  of  the  average  numlier  of  pieces  printed  for  mailings  to  the  average  numtjer  printed  as  package  inserts 

3  Number  of  package  inserts  printed  is  calculated  as  units  produced/year  plus  10  percent  wastage  factor,  at  an  incremental  pnnting  cost  of 
$.00645  per  package  insert. 

'*  Assume  that  professional  labeling  is  already  being  printed  In  the  PDR. 


In  addition  to  the  costs  identified  in 
table  10,  a  very  small  number  of  small 
firms  might  incur  equipment  costs  to 
include  longer  prescription  drug 
labeling  in  carton-enclosed  products.  It 
is  likely,  however,  that  this  one-time 
capital  cost  (estimated  at  $200,000)  will 
affect  a  total  of  no  more  than  two  or 
three  small  firms  in  the  10  years 
following  implementation  of  the  rule. 
Based  on  this  analysis,  FDA  finds  that 
the  impact  of  this  proposed  rule  would 
not  be  significant  for  most  small  entities 
in  this  industry,  but  it  is  possible  that 
more  than  a  few  small  firms  may  incur 
significant  costs.  The  agency  solicits 
public  comment  on  the  potential  impact 
of  the  proposed  rule  on  small  entities. 


4.  Alternatives  Considered 

a.  Formatting  alternatives.  FDA  has 
considered  numerous  alternative 
formats,  including  a  longer  highlights 
section.  The  highlights  section  was 
limited  to  about  one-half  page  to 
respond  to  health  professionals' 
concerns  about  length  as  well  as  to 
reduce  the  incremental  printing  costs  to 
sponsors. 

The  agency  also  considered  increasing 
the  minimum  required  font  size  from  8 
point  to  10  point.  The  larger  font  size 
would  increase  labeling  by 
approximately  196  square  inches, 
whereas  labeling  printed  in  8-point  font 
size  is  estimated  to  increase  by  only  93 
square  inches.  Furthermore,  the 


incremental  costs  for  labeling  printed  in 
10  point  font  size  would  be 
approximately  S16.850  per  million 
inserts,  more  than  double  the 
incremental  costs  of  labeling  printed  in 
8-point  font  size.  Over  10  years,  the  total 
present  value  of  producing  longer 
labeling  would  increase  by  SI  11.5 
million  with  the  larger  font  size, 
compared  to  S52.7  million  for  the  8- 
point  font  size.  Although  the  agency  has 
tentatively  rejected  the  minimum  10- 
point  font  size  requirement  because  of  » 
the  additional  burden  on  industry.  FDA 
solicits  comment  on  minimum  font  size 
requirements. 

b.  Alternative  categories  of  affected 
products.  Three  alternative  categories  of 
products  to  be  covered  by  the 
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rulemaking  were  considered:  1 1)  .Ml 
drugs.  (2)  d  proposed  set  of  innovcitor 
and  generic;  drugs  on  a  "top  200  most 
presfTibed"  list,  and  (3)  the  'top  lOO" 
or  "top  200"  drugs  with  the  most 
adverse  drug  reactions.  The  agent  y  has 
tentatively  rejected  these  three 
alternatives  because  it  was  uncertain 
whether  the  benefits  would  exceed  the 
costs,  especiallv  in  the  case  of  older 
drugs  and  generic:  drugs  for  uhic  h 
phvsicians  infrecjuentlv  consult 
labeling.  In  addition,  the  "top  200"  lists 
were  exc:luded  because  the  agency 
believed  that  the  most  important  subset 
of  these  products  would  be  covered  by 
the  currentlv  proposed  rule.  However. 
FDA  solicits  comment  on  these 
alternative  criteria  for  selecting  drugs  to 
be  affected  by  the  rulemaking. 

c.  Alternativf'  implementation 
schedule  FDA  c:onsidered  a  shorter 
implementation  schedule,  recjuiring  that 
the  labeling  for  all  applications  and 
efficacv  supplements  approved  5  years 
prior  to  the  implementation  date  be 
revised  3  vears  after  the  effective  date. 
The  more  gradual  implementation 
schedule  has  been  proposed  primarily 
to  reduce  the  impact  of  the  rule  on  small 
entities  as  well  as  the  immediate  impact 
of  the  rulemaking  on  the  industry  as  a 
whole. 

XI.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Dcjckets  Management  Branc:h  (address 
above)  written  comments  regarding  this 
proposal  by  March  22,  2001  Two  copies 
of  anv  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
w^ith  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m  .  Monday  through  Friday. 

XII.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be'  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  201 

Drugs,  Labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authoritv  delegated  to  the  f Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  201  be  amended  as  follows: 

PART  201— LABELING 

1   The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352. 
353.  355.  358,  360.  36ab,  360gg-360ss,  371. 
374.  379e;  42  U.S.C.  216.  241.  262.  264. 


§201.55    [Amended] 

2.  Section  201.55  Statement  of  dosage 
is  amended  by  revising  the  third 
sentence  to  read  as  follows:  "When  this 
occurs,  a  statement  of  the  recommended 
or  usual  dosage  is  not  required  on  the 
label  or  carton." 

3.  Section  201.56  is  revised  to  read  as 
follows: 

§  201 .56    Requirements  on  content  and 
format  of  labeling  for  human  prescription 
drugs  and  biologies. 

(a)  General  requirements.  Prescription 
drug  labeling  described  in  §  201.100(d) 
must  meet  the  following  general 
requirements: 

(1)  The  labeling  must  contain  a 
summarv  of  the  essential  scientific 
information  needed  for  the  safe  and 
effective  use  of  the  drug. 

(2)  The  labeling  must  be  informative 
and  accurate  and  neither  promotional  in 
tone  nor  false  or  misleading  in  any 
particular. 

(3)  The  labeling  must  be  based 
whenever  possible  on  data  derived  from 
human  experience.  No  implied  claims 
or  suggestions  of  drug  use  may  be  made 
if  there  is  inadequate  evidence  of  safety 
or  a  lack  of  substantial  evidence  of 
effectiveness.  Conclusions  based  on 
animal  data  but  necessary  for  safe  and 
effective  use  of  the  drug  in  humans  shall 
be  identified  as  such  and  included  with 
human  data  in  the  appropriate  section 
of  the  labeling. 

(b)  Categories  of  prescription  drugs 
subject  to  the  labeling  content  and 
format  requirements  in  §§201.56ldj  and 
201.57.  (1)  The  following  categories  of 
prescription  drug  products  are  subject  to 
the  labeling  requirements  in  paragraph 
(d)  of  this  section  and  §201.57  in 
accordance  with  the  implementation 
schedule  in  paragraph  (c)  of  this  section: 

(i)  Prescription  drug  products  for 
which  a  new  drug  application  (NDA). 
biological  license  application  (BLA),  or 
efficacy  supplement  has  been  approved 
by  the  Food  and  Drug  Administration 
(FDA)  anytime  from  0  up  to  and 
including  5  years  before  [effective  date 
of  final  rule); 

(ii)  Prescription  drug  products  for 
which  an  NDA,  BLA,  or  efficacy 
supplement  is  pending  on  [effective 
date  of  final  rule);  or 

(iii)  Prescription  drug  products  for 
which  an  NDA,  BLA,  or  efficacy 
supplement  is  submitted  anytime  on  or 
after  [insert  effective  date  of  final  rule], 

(2)  Prescription  drug  products  not 
described  in  paragraph  (b)(1)  of  this 
section  are  subject  to  the  labeling 
requirements  in  paragraph  (e)  of  this 
section  and  §201.80. 

(c)  Schedule  for  implementing  the 
labeling  content  and  format 
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requirements  in  §§  201.56(d)  and 
201.57.  For  products  described  in 
paragraph  (b)(1)  of  this  section,  labeling 
conforming  to  the  requirements  in 
paragraph  (d)  of  this  section  and 
§  201.57  must  be  submitted  according  to 
the  following  schedule: 

(1)  For  products  for  which  an  NDA, 
BLA,  or  efficacy  supplement  is 
submitted  for  approval  on  or  after 
[effective  date  of  the  final  rule], 
proposed  conforming  labeling  must  be 
submitted  as  part  of  the  application. 

(2)  For  products  for  which  an  NDA, 
BLA,  or  efficacy  supplement  is  pending 
at  [effective  date  of  final  rule],  or  that 
has  been  approved  any  time  from 
[effective  date  of  final  rule]  up  to  and 
including  1  year  before  [effective  date  of 
final  rule),  a  supplement  with  proposed 
conforming  labeling  must  be  submitted 
no  later  than  3  years  after  [effective  date 
of  the  final  rule). 

(3)  For  products  for  which  an  NDA, 
BLA.  or  efficacy  supplement  has  been 
approved  from  1  year  up  to  and 
including  2  years  before  [effective  date 
of  final  rule],  a  supplement  with 
proposed  conforming  labeling  must  be 
submitted  no  later  than  4  years  after 
[effective  date  of  the  final  rule]. 

(4)  For  products  for  which  an  NDA, 
BLA,  or  efficacy  supplement  has  been 
approved  from  2  years  up  to  and 
including  3  years  before  [effective  date 
of  final  rule],  a  supplement  with 
proposed  conforming  labeling  must  be 
submitted  no  later  than  5  years  after 
[effective  date  of  the  final  rule]. 

(5)  For  products  for  which  an  NDA, 
BLA,  or  efficacy  supplement  has  been 
approved  from  3  years  up  to  and 
including  4  years  before  [effective  date 
of  final  rule],  a  supplement  with 
proposed  conforming  labeling  must  be 
submitted  no  later  than  6  years  after 
[effective  date  of  the  final  rule]. 

(6)  For  products  for  which  an  NDA. 
BLA,  or  efficacy  supplement  has  been 
approved  from  4  years  up  to  and 
including  5  years  before  [effective  date 
of  the  final  rule],  a  supplement  with 
proposed  conforming  labeling  must  be 
submitted  no  later  than  7  years  after 
[effective  date  of  the  final  rule]. 

(d)  Labeling  requirements  for  newly 
and  more  recently  approved 
prescription  drug  products.  This 
paragraph  applies  only  to  prescription 
drug  products  described  in  paragraph 
(b)(1)  of  this  section  and  must  be 
implemented  according  to  the  schedule 
specified  in  paragraph  (c)  of  this 
section. 

(1)  Prescription  drug  labeling 
described  in  §  201.100(d)  must  contain 
the  specific  information  required  under 
§  201.57(a),  (b).  and  (c)  under  the 


following  section  headings  and 
subheadings  and  in  the  following  order: 
Highlights  of  Prescribing  Information 

Product  Names,  Other  Required  and 
Optional  Information 

Boxed  Warning 

Recent  Labeling  Changes 

Indications  and  Usage 

Dosage  and  Administration 

How  Supplied 

Contraindications 

Warnings/Precautions 

Drug  Interactions 

Use  in  Specific  Populations 
Comprehensive  Prescribing  Information: 

Index 
Comprehensive  Prescribing  Information 

!Boxed  Warning 

1  Indications  and  Usage 

2  Dosage  and  Administration 

3  How  Supplied/Storage  and  Handling 

4  Contraindications 

5  Warnings/Precautions 

6  Drug  Interactions 

7  Use  in  Specific  Populations 

7.1  Pregnancy 

7.2  Labor  ancl  delivery 

7.3  Lactating  women 

7.4  Pediatric  use 

7.5  Geriatric  use 

8  Adverse  Reactions 

9  Drug  Abuse  and  Dependence 

10  Overdosage 

11  Description 

12  Clinical  Pharmacology 

12.1  Mechanism  of  action 

12.2  Pharmacodynamics 

12.3  Pharmacokinetics 

12.4  Other  clinical  pharmacology 
information 

13  Nonclinical  Toxicology 

13.1  Carcinogenesis,  mutagenesis, 
impairment  of  fertility 

13.2  Animal  toxicology  and/or 
pharmacology 

14  Clinical  Studies 

P  Patient  Counseling  Information 

(2)  The  labeling  may  contain  an 
additional  section  entitled  "R 
References"  if  appropriate  and  if  in 
compliance  with  §  201.57(c)(16). 

(3)  Sections  or  subsections  of  the 
labeling  required  under  §  201.57(a),  (b). 
or  (c)  may  be  omitted  if  clearly 
inapplicable. 

(4)  The  labeling  required  under 

§  201.57(c)  may  contain  a  "Product 
Title"  section  preceding  any  boxed 
warning  as  required  in  §  201. 57(c)(1)  or. 
in  the  absence  of  such  warning, 
preceding  the  "Indications  and  Usage" 
section,  and  containing  only  the 
information  required  bv 
§§201.57(c)(12)(i)(A)  through 
(c)(12)(i)(D)  and  201.100(e).  The 
information  required  by 
§201.57(c)(12)(i){A)  through  (c)(12)(i)(D) 
must  appear  in  the  "Description  ' 
section  of  the  labeling,  whether  or  not 


it  also  appears  in  a  "Product  Title" 
section. 

(5)  The  labeling  required  under 
§  201.57(c)  may  include  additional 
nonstandardized  subheadings  under  the 
standardized  subheadings  listed  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section  to  emphasize  specific  topics 
within  the  text  of  the  required  sections 
where  the  use  of  additional  subheadings 
will  enhance  labeling  organization, 
presentation,  or  ease  of  use  (e.g.. 
subheadings  may  be  used  to  set  off 
individual  warnings  or  precautions,  or 
for  each  drug  interaction).  If  additional 
subheadings  are  used,  they  must  be 
assigned  a  decimal  index  number  that 
corresponds  to  thSlr  placement  in 
labeling  and  is  consistent  with  the 
standardized  index  numbers  and 
identifiers  hsted  in  paragraphs  (d)(1) 
and  (d)(2)  of  this  section  (e.g., 
subheadings  added  to  the  "Warnings/ 
Precautions"  subsection  could  be 
numbered  5.1.  5.2.  and  so  on: 
subheadings  in  the  "Patient  Counseling 
Information"  subsection  could  be 
numbered  P.l.  P. 2.  and  so  on). 

(e)  Labeling  requirements  for  older 
prescription  drug  products.  This 
paragraph  applies  only  to  approved 
prescription  drug  prociucts  not 
described  in  paragraph  (b)(1)  of  this 
section. 

(1)  Prescription  drug  labeling 
described  in  §  201.100(d)  must  contain 
the  specific  information  required  under 
§  201.80  under  the  following  section 
headings  and  in  the  follow  ing  order: 
Description 

Clinical  Pharmacology 

Indications  and  Usage 

Contraindications 

Warnings 

Precautions 

Adverse  Reactions 

Drug  Abuse  and  Dependence 

Overdosage 

Dosage  and  Administration 

How  Supplied 

(2)  The  labeling  may  contain  the 
following  additional  section  headings  if 
appropriate  and  if  in  compliance  with 
§201.80(1)  and  (m): 

Animal  Pharmacology  and/or  Animal 

Toxicology 
Clinical  Studies 
References 

(3)  The  labeling  may  omit  any  section 
or  subsection  of  the  labeling  format  if 
clearly  inapplicable. 

(4)  The  labeling  may  contain  a 
"Product  Title"  section  preceding  the 
"Description"  section  and  containing 
only  the  information  required  bv 

§  201.80(a)(l)(i).  (a)(l)(ii).  (a)(l)(iii).  and 
(a)(l)(iv)  and  §  201.100(e).  The 
information  required  by  §  201.80(a)(l)(i) 
through  (a)(l)(iv)  shall  appear  in  the 
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•Description"  section  of  tho  labeling, 
whether  or  not  it  also  appears  in  a 
"Product  Title  ■ 

(5)  The  labeling  must  contain  the  date 
of  the  most  recent  revision  of  the 
labeling,  identified  as  such,  placed 
prominently  after  the  last  section  of  the 
labeling. 

4.  Section  201.57  is  redesignated  as 
§201.80  and  new  §201.57  is  added  to 
read  as  follows: 

§201.57    Specific  requirements  on  content 
and  format  of  labeling  for  human 
prescription  drugs  and  biologic  products 
described  in  §201.56<b)<1). 

The  requirements  in  this  section 
apply  only  to  prescription  drug 
products  described  in  ^20 1.56(b)(1)  and 
must  be  implemented  according  to  the 
schedule  specified  in  ^  201.56(c).  except 
for  the  requirements  in  paragraphs 
(c)(2)(ii).(c)(2){iii).  (c)(3),  (c)(13){ii). 
(c)(15)(il.  and  (c)(17)  of  this  section, 
which  must  be  implemented  no  later 
than  1  year  after  [effective  date  of  the 
final  rule|. 

(a)  Highlights  of  prescribing 
information.  This  section  must  appear 
in  all  prescription  drug  labeling. 
.Statements  made  in  promotional 
labeling  and  advertisements  must  be 
consistent  with  all  information  included 
in  labeling  under  paragraph  (c)  of  this 
section  in  order  to  complv  with 
§202. 1(e)  and  §201. 100(d)(1)  of  this 
chapter.  The  section  must  include  the 
following  information  under  the 
identified  subheading,  if  any,  in  the 
following  order: 

(1 )  Drug  names,  dosage  form,  route  of 
administration  and  controlled 
substance  symbol.  The  proprietary  name 
and  the  established  name  of  the  drug,  if 
any.  as  defined  in  section  502(e)(3)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
.A.ct  (the  act)  or.  for  biological  products, 
the  proper  name  (as  defined  in  §  600.3 
of  this  chapter)  including  any 
appropriate  descriptors.  This 
information  must  be  followed  by  the 
drug's  dosage  form  and  route  of 
administration.  For  controlled 
substances,  the  controlled  substance 
symbol  designating  the  schedule  in 
which  the  controlled  substance  is  listed. 

(2)  Inverted  black  triangle  syntbol 
The  ■'▼"  symbol  if  the  drug  product  has 
been  approved  for  less  than  3  years  in 
the  United  States  and  contains  a  new 
molecular  entity  or  new  biological 
product,  a  new  combination  of  active 
ingredients,  is  indicated  for  a  new 
population,  is  administered  by  a  new 
route,  or  uses  a  novel  drug  delivery 
system.  This  symbol  must  be  placed  on 
the  same  line  as  the  proprietary-  name  of 
the  product,  or  the  established  or  proper 
name  if  there  is  no  proprielarv  name. 


(3)  Prescription  drug  symbol.  The  B 
symbol  to  indicate  that  the  drug  is  a 
prescription  drug.  This  symbol  must  be 
placed  on  the  same  line  as  the 
proprietary  name  of  the  product,  or  the 
established  or  proper  name  if  there  is  no 
proprietary  name,  immediately 
following  any  '■▼"  symbol. 

(4)  Boxed  warnings  or 
contraindications.  The  full  text  of  any 
boxed  warning  or  contraindication 
required  by  paragraph  (c)(1)  of  this 
section,  provided  that  the  text  does  not 
exceed  a  length  of  20  lines.  Where  the 
text  exceeds  20  lines,  a  statement 
summarizing  the  contents  of  the  boxed 
warning(s)  or  contraindication(s)  must 
be  included,  also  not  to  exceed  a  length 
of  20  lines.  The  boxed  warning  or 
summary  statement  of  the  boxed 
warning  must  be  preceded  by  a  heading, 
in  upper-case  letters,  containing  the 
word  •VV.\RNING(S)  ■  and  other  words 
that  are  appropriate  to  identify'  the 
subject  of  the  warning.  Both  the  text  of 
the  boxed  warning  or  summary- 
statement  of  the  boxed  warning  and 
heading  must  be  contained  within  a  box 
and  bolded.  For  summary'  .statements  of 
a  boxed  warning,  the  following 
statement  shall  be  placed  immediately 
following  the  heading  of  the  boxed 
warning:  "See  !  for  full  boxed  warning." 

(5)  Recent  labeling  changes.  A  listing 
of  the  section(s)  of  the  comprehensive 
prescribing  information  in  paragraph  (c) 
of  this  secti(m  that  contain(s) 
substantive  labeling  changes  that  have 
been  approved  by  FDA  or  authorized 
under  §  314.70((:')(2)  or  (d)(2)  of  this 
chapter,  or  §601.12(0(1)  through  (f)(3) 
of  this  chapter.  The  heading(s)  and,  if 
appropriate,  th(!  subheading(s)  of  the 
labeling  sectioii(s)  affected  by  the 
change  must  be  listed  together  with 
each  section's  index  number  or 
identifier  This  section  must  be  retained 
in  the  labeling  for  at  least  1  year  after 
the  date  of  the  labeling  change,  and  may 
be  retained  until  such  time  that  the 
labeling  is  rejjrinted  for  the  first  time 
following  the  f:hange. 

(6)  Indications  and  usage.  A  concise 
statement  of  each  of  the  product  s 
indications  as  required  under  paragraph 
(c)(2)  of  this  section,  with  any 
approjiriate  subheadings.  Major 
limitations  of  use  (e.g.,  particular 
subsets  of  the  population,  second  line 
therapy  status,  or  antimicrobials  limited 
to  certain  microorganisms)  must  be 
briefly  noted. 

(7)  Dosage  and  administration.  The 
most  important  aspects  of  the 
comprehensive  prescribing  information 
required  under  paragraph  (c)(3)  of  this 
section,  with  any  appropriate 
subheadings.  This  would  include  the 
most  common  dosage  regimen(s)  and 


critical  differences  among  population 
subsets,  monitoring  requirements,  and 
other  therapeutically  important  clinical 
pharmacologic  information.  The  use  of 
tables  is  encouraged,  where  appropriate 
(e.g..  when  there  are  different  dosage 
regimens  for  different  indications). 

(8)  How  supplied.  A  concise  summary' 
of  information  concerning  the  product's 
dosage  form(s)  that  is  required  under 
paragraph  (c)(4)  of  this  section.  This 
would  ordinarily  include  the  metric 
strength  or  strengths  of  the  dosage  form 
and  whether  the  product  is  scored.  If 
appropriate,  the  information  in  this 
section  of  the  labeling  should  include 
subheadings  to  specify  different  dosage 
forms  (e.g..  tablets,  capsules,  injectables, 
suspension). 

(9)  Contraindications.  A  concise 
summary  of  the  comprehensive 
prescribing  information  required  under 
paragraph  (c)(5)  of  this  section,  with  any 
appropriate  subheadings. 

(10)  Warnings/precautions.  A  concise 
summary  of  the  most  clinically 
significant  aspects  of  the  comprehensive 
prescribing  information  required  under 
paragraph  (c)(6)  of  this  section,  with  any 
appropriate  subheadings.  Clinically 
significant  warnings  and  precautions 
include  those  that  affect  prescribing 
because  of  their  severity  and  consequent 
influence  on  the  decision  to  use  the 
drug,  because  it  is  critical  to  safe  use  of 
the  drug  to  monitor  patients  for  them,  or 
because  measures  can  be  taken  to 
prevent  or  mitigate  harm.  This  section 
of  the  the  labeling  must  also  include  the 
subheading  "Most  Common  Adverse 
Reactions  (>  n/100)."  Under  this 
subheading,  the  most  frequently 
occurring  adverse  reactions  (i.e.. 
noxious  and  unintended  responses  for 
which  there  is  a  reasonable  causal 
association  with  the  use  of  the  drug),  as 
described  in  paragraph  (c)(9)  of  this 
section,  must  be  listed  along  with  the 
incidence  rate  used  to  determine 
inclusion.  Typically,  the  incidence  rate 
for  inclusion  would  be  expected  to  be  > 
1/100.  When  appropriate,  adverse 
reactions  important  for  other  reasons 
(e.g..  because  they  lead  to 
discontinuation  or  dosage  adjustment) 
may  be  included. 

(11)  ADR  reporting  contacts.  For  drug 
products  other  than  vaccines,  the 
verbatim  statement  "To  report 
SUSPECTED  SERIOUS  ADR's,  call 
(insert  name  of  manufacturer)  at  (insert 
manufacturer's  phone  number)  or  FDA's 
MedWatch  at  (insert  current  FDA 

Med  Watch  number)."  For  vaccines,  the 
verbatim  statement  "To  report 
SUSPECTED  SERIOUS  ADR's,  call 
(insert  name  of  manufacturer)  at  (insert 
manufacturer's  phone  number)  or 


Federal  Register /Vol.  65,  No.  247 /Friday,  December  22,  2000  /  Proposed  Rules 


81115 


VAERS  at  (insert  the  current  VAERS 
number)." 

(12)  Drug  interactions.  A  concise 
summary  of  other  prescription  and  over- 
the-counter  drugs  or  foods  that  interact 
in  clinically  significant  ways  with  the 
product,  from  the  comprehensive 
prescribing  information  required  imder 
paragraph  (c)(7)  of  this  section,  with  any 
appropriate  subheadings. 

(13)  Use  in  specific  populations.  A 
concise  summary  of  any  clinically 
important  differences  in  response  or  use 
of  the  drug  in  specific  populations,  from 
the  comprehensive  prescribing 
information  required  under  paragraph 
{c)(8)  of  this  section,  with  any 
appropriate  subheadings. 

(14)  Patient  counseling  information 
statement.  When  applicable,  the 
verbatim  statement  "See  P  for  Patient 
Counseling  Information."  If  the  product 
has  approved  patient  labeling  or  a 
Medication  Guide,  the  verbatim 
statement  "See  P  for  Patient  Counseling 
Information,  followed  by  (insert  name  of 
drugYs  (insert  either  Approved  patient 
labeling  or  Medication  Guide)." 

(15)  Highlights  limitation  statement. 
The  verbatim  statement  "These 
highlights  do  not  include  all  the 
information  needed  to  prescribe  [insert 
name  of  drug  product)  safely  and 
effectively.  See  [insert  name  of  drug 
product)'s  comprehensive  prescribing 
information  provided  below." 

(16)  Revision  date.  The  date  of  the 
most  recent  revision  of  the  labeling, 
identified  as  such,  placed  at  the  end  of 
the  highlights  section. 

(17)  Index  number  placement.  Any 
subheadings  required  by  paragraphs 
{a)(4)  through  (a)(10),  (a)(12),  and  (a){13) 
of  this  section,  as  well  as  additional 
subheadings  included  in  the  highlights 
section  of  the  labeling  under 

§  201.56(d)(5),  must  be  followed  by  their 
index  number  in  parentheses. 

(b)  Comprehensive  prescribing 
information:  Index.  This  section  must 
appear  in  all  prescription  drug  labeling 
immediately  following  the  information 
required  under  paragraph  (a)  of  this 
section  and  must  contain  a  list  of  each 
subheading  required  under 

§  201.56(d)(1),  if  not  omitted  under 
§  201.56(d)(3),  preceded  by  the  index 
number  or  identifier  required  under 
§  201.56(d)(1)  or  (d)(2).  The  section 
must  also  contain  additional 
subheading(s)  included  in  the 
comprehensive  prescribing  information 
section  of  labeling  under  §  201.56(d)(5), 
preceded  by  the  index  number  or 
identifier  assigned  under  that  section  of 
the  labeling. 

(c)  Comprehensive  prescribing 
information.  This  section  must  appear 
in  prescription  drug  labeling 


immediately  following  the  information 
required  under  paragraph  (b)  of  this 
section.  The  section  of  the  labeling  must 
contain  the  information  in  the  order 
required  under  paragraphs  (c)(1) 
through  (c)(17)  of  this  section,  together 
with  the  subheadings  and  index 
numbers  or  identifiers  required  under 
§  201.56(d)(1),  unless  omitted  under 
§  201.56(d)(3).  If  additional  subheadings 
are  used  within  a  labeling  subsection  in 
accordance  with  §  201.56(d)(5),  they 
must  be  preceded  by  the  index  number 
assigned  under  that  section. 

(1)  Boxed  warnings  and 
contraindications.  Special  problems, 
particularly  those  that  may  lead  to  death 
or  serious  injury,  may  be  required  by 
FDA  to  be  placed  in  a  prominently 
displayed  box.  The  boxed  waming(s)  or 
contraindication(s)  ordinarily  must  be 
based  on  clinical  data,  but  serious 
animal  toxicity  may  also  be  the  basis  of 
boxed  information  in  the  absence  of 
clinical  data.  If  a  box  containing 
waming(s)  or  contraindication(s)  is 
required,  it  must  be  located  preceding 
the  "Indications  and  Usage"  section  of 
the  labeling.  The  box  must  be  preceded 
by  an  exclamation  point  (!)  and  must 
contain,  in  uppercase  letters,  a  heading 
inside  the  box  that  includes  the  word 
"WARNING(S)"  and  is  appropriate  to 
communicate  the  general  focus  of  the 
boxed  information.  If  the  information 
related  to  the  boxed  risk  is  extensive, 
the  detailed  information  must  be 
included  imder  a  bolded  subheading  in 
the  appropriate  section  of  the  labeling 
(either  "Contraindications"  or 
"Warnings/Precautions").  The  brief 
explanation  of  the  risk(s)  in  the  box 
must  be  followed  by  a  reference  (i.e.,  the 
appropriate  index  number)  to  this  more 
detailed  information. 

(2)  1     Indications  and  usage,  (i)  This 
section  of  the  labeling  must  state  that: 

(A)  The  drug  is  indicated  in  the 
treatment,  prevention,  mitigation,  cure, 
or  diagnosis  of  a  recognized  disease  or 
condition;  and/or 

(B)  The  drug  is  indicated  for  the 
treatment,  prevention,  mitigation,  cure, 
or  diagnosis  of  an  important 
manifestation  of  a  recognized  disease  or 
condition;  and/or 

(c)  The  drug  is  indicated  for  the  relief 
of  symptoms  associated  with  a 
recognized  disease  or  syndrome:  and/or 

(D)  The  drug,  if  used  for  a  particular 
indication  only  in  conjunction  with  a 
primary  mode  of  therapy  (e.g.,  diet, 
surgery,  behavior  changes,  or  some 
other  drug),  is  an  adjunct  to  the  mode 
of  therapy. 

(ii)  For  drug  products  other  than 
biologies,  all  indications  listed  in  this 
section  of  the  labeling  must  be 
supported  by  substantial  evidence  of 


effectiveness  based  on  adequate  and 
well-controlled  studies  as  defined  in 
§  314.126(b)  of  this  chapter  unless  the 
requirement  is  waived  under  §  201.58  or 
§  314.126(c)  of  this  chapter.  Indications 
or  uses  must  not  be  implied  or 
suggested  in  other  sections  of  labeling  if 
not  included  in  this  section. 

(iii)  For  biologies,  all  indications 
listed  in  this  section  of  the  labeling 
must  be  supported  by  substantial 
evidence  of  effectiveness.  Indications  or 
uses  must  not  be  implied  or  suggested 
in  other  sections  of  labeling  if  not 
included  in  this  section  of  the  labeling. 

(iv)  This  section  of  the  labeling  must 
also  contain  the  following  additional 
information: 

(A)  If  evidence  is  available  to  support 
the  safety  and  effectiveness  of  the  drug 
or  biologic  only  in  selected  subgroups  of 
the  larger  population  with  a  disease, 
syndrome,  manifestation,  or  symptom 
under  consideration  (e.g..  patients  with 
mild  disease  or  patients  in  a  special  age 
group),  or  if  evidence  to  support  the 
indication  is  based  on  surrogate 
endpoints  (e.g.,  CD4  cell  counts  or  viral 
load),  this  section  of  the  labeling  must 
succinctly  describe  the  available 
evidence  and  state  the  limitations  of 
usefulness  of  the  drug.  In  such  cases, 
reference  should  be  made  to  the 
"Clinical  Studies"  section  of  the 
labeling  for  a  detailed  discussion  of  the 
methodology  and  results  of  clinical 
studies  relevant  to  such  limitation(s). 
The  labeling  must  also  identif\'  specific 
tests  needed  for  selection  or  monitoring 
of  the  patients  who  need  the  drug  (eg  . 
microbe  susceptibility  tests). 
Information  on  the  approximate  kind, 
degree,  and  duration  of  improvement  to 
be  anticipated  must  be  stated  if 
available  and  for  all  drugs  except 
biological  products  must  be  based  on 
substantial  evidence  derived  from 
adequate  and  well-controlled  studies  as 
defined  in  §  314.126(b)  of  this  chapter 
unless  the  requirement  is  waived  under 

§  201.58  or  §  314.126(c)  of  this  chapter. 
For  biological  products,  such 
information  must  be  based  upon 
substantial  evidence.  If  the  information 
is  relevant  to  the  recommended 
intervals  between  doses,  the  usual 
duration  of  treatment,  or  any 
modification  of  dosage,  it  must  be  stated 
in  the  "Dosage  and  Administration' 
section  of  the  labeling  and  referenced  in 
this  section  of  the  labeling. 

(B)  If  safety  considerations  are  such 
that  the  drug  should  be  reser\'ed  for 
certain  situations  (e.g..  cases  refractory- 
to  other  drugs),  this  information  must  be 
stated  in  this  section  of  the  labeling. 

(C)  If  there  are  specific  conditions  that 
should  be  met  before  the  drug  is  used 
on  a  long-term  basis  (e.g.,  demonstration 
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of  responsiveness  Ut  the  drug  in  a  short- 
term  trial  in  a  given  patient),  the 
labeling  must  identifv-  the  conditions; 
or.  if  the  indications  for  long-term  use 
are  different  from  those  for  short-term 
use.  the  labeling  must  identify-  the 
specific  mdications  for  each  use. 

(D)  If  there  is  a  common  belief  that  the 
drug  may  be  effective  for  a  certain  use 
or  if  there  is  a  common  use  of  the  drug 
for  a  condition,  but  the  preponderance 
of  evidence  related  to  the  use  or 
condition  shows  that  the  drug  is 
ineffective  or  that  the  therapeutic 
benefits  of  the  product  do  not  generally 
outweigh  its  risks.  FD.A.  may  require  that 
the  labeling  state  that  there  is  a  lack,  of 
evidence  that  the  drug  is  effective  or 
safe  for  that  use  or  condition. 

(E)  Any  statements  comparing  the 
safety  or  effectiveness,  either  greater  or 
less,  of  the  drug  with  other  agents  for 
the  same  indication  must,  except  for 
biological  products,  be  supported  by 
substantial  evidence  derived  from 
adequate  and  well-controlled  studies  as 
defined  in  ti  314  126(b)  of  this  chapter 
unless  this  requirement  is  waived  under 
§201.58  or  ^314. 126(c)  of  this  chapter. 
For  biological  products,  such  statements 
must  be  supported  by  substantial 
evidence. 

(3)2    Dosage  and  administration. 
This  section  of  the  labeling  must  state 
the  recommended  usual  dose,  the  usual 
dosage  range,  and.  if  appropriate,  an 
upper  limit  beyond  which  safety  and 
effectiveness  have  not  been  established. 
Dosages  must  be  stated  for  each 
indication  and  subpopulation  when 
appropriate.  Dosing  regimens  must  not 
be  implied  or  suggested  in  other 
sections  of  labeling  if  not  included  in 
this  section  of  the  labeling.  When 
established  and  clinically  important, 
efficacious  and/or  toxic  drug  and/or 
metabolite  concentration  ranges  and 
therapeutic  concentration  windows  for 
drug  and/or  metabolites  must  be  stated 
in  this  section  of  the  labeling. 
Information  on  therapeutic  drug 
concentration  monitoring  (TDM)  must 
also  be  included  in  this  section  of  the 
labeling  when  TDM  is  clinically 
necessarv'.  This  section  of  the  labeling 
must  also  state  the  intervals 
recommended  between  doses,  the 
optimal  method  of  titrating  dosage,  the 
usual  duration  of  treatment,  and  any 
modification  of  dosage  needed  in 
special  patient  populations  [eg.,  in 
children,  in  geriatric  age  groups,  or  in 
patients  with  renal  or  hepatic  disease) 
Specific  tables  or  monographs  should  be 
used  when  they  would  clarifv'  dosage 
schedules.  Radiation  dosimetry' 
information  must  be  stated  for  both  the 
patient  receiving  a  radioactive  drug  and 
the  person  administering  it.  This  section 


(if  the  labeling  must  also  contain 
specific  direction  on  dilution, 
preparation  (including  the  strength  of 
the  final  dosage  solution,  when 
prepared  according  to  instructions,  in 
terms  of  milligrams  of  active  ingredient 
per  milliliter  of  reconstituted  solution, 
unless  another  measure  of  the  strength 
is  more  appropriate),  and  administration 
of  the  dosage  form,  if  needed  [e.g..  the 
rate  of  administration  of  parenteral  drug 
in  milligrams  per  minute;  storage 
conditions  for  stability  of  the  drug  or 
reconstituted  drug,  when  important; 
essential  information  on  drug 
incompatibilities  if  the  drug  is  mixed  in 
vitro  with  other  drugs:  and  the 
following  statement  for  parenterals: 
'Parenteral  drug  products  should  be 
inspected  visually  for  particulate  matter 
and  discoloration  prior  to 
administration,  whenever  solution  and 
container  permit.") 

( 4 )  J     Ho IV  s upplwd/s torage  and 
handling  This  section  of  the  labeling 
must  contain  information  on  the 
available  dosage  forms  to  which  the 
labeling  applies  and  for  which  the 
manufacturer  or  distributor  is 
responsible.  The  information  must 
ordinarily  include: 

(i)  The  strength  or  potency  of  the 
dosage  form  in  metric  system  [e.g.,  10- 
milligram  tablets),  and,  if  the  apothecary 
svstem  is  used,  a  statement  of  tbe 
strength  must  be  placed  in  parentheses 
after  the  metric  designation: 

(ii)  The  units  in  which  the  dosage 
form  is  ordinarily  available  for 
prescribing  bv  practitioners  [e.g..  bottles 
of  100); 

(iii)  Appropriate  information  to 
facilitate  identification  of  the  dosage 
forms,  such  as  shape,  color,  coating, 
scoring,  and  National  Drug  Code 
number:  and 

(iv)  Special  handling  and  storage 
conditions. 

(v)  A  statement  directed  to  the 
pharmacist  specifying  the  type  of 
container  to  be  used  in  dispensing  the 
drug  product  to  maintain  its  identity, 
strength,  quality,  and  purity.  Where 
there  are  standards  and  test  procedures 
for  determining  that  the  container  meets 
the  requirements  for  specified  types  of 
containers  as  defined  in  an  official 
compendium,  such  terms  may  be  used. 
For  example.  "Dispense  in  tight,  light- 
resistant  container  as  defined  in  the 
National  Formulary."  Where  standards 
and  test  procedures  for  determining  the 
types  of  containers  to  be  used  in 
dispensing  the  drug  product  are  not 
included  in  an  official  compendium,  the 
specific  container  or  types  of  containers 
kijown  to  be  adequate  to  maintain  the 
identitv.  strength,  quality,  and  purity  of 
the  drug  products  must  be  described. 


For  example,  "Dispense  in  containers 
that  [statement  of  specifications  that 
clearly  enable  the  dispensing 
pharmacist  to  select  an  adequate 
container)." 

(5)  4     Contraindications.  This  section 
of  the  labeling  must  describe  those 
situations  in  which  the  drug  should  not 
be  used  because  the  risk  of  use  clearly 
outweighs  any  possible  therapeutic 
benefit.  These  situations  include 
administration  of  the  drug  to  patients 
known  to  have  a  severe  hypersensitivity 
reaction  to  it;  use  of  the  drug  in  patients 
who,  because  of  their  particular  age,  sex, 
concomitant  therapy,  disease  state,  or 
other  condition,  have  a  substantial  risk 
of  being  harmed  by  it;  or  continued  use 
of  the  drug  in  the  face  of  an 
unacceptably  hazardous  adverse 
reaction.  Known  hazards  and  not 
theoretical  possibilities  must  be  listed 
(e.g.,  if  severe  hypersensitivity  to  the 
drug  has  not  been  demonstrated,  it 
should  not  be  listed  as  a 
contraindication).  If  no 
contraindications  are  known,  this 
section  of  the  labeling  must  state  "None 
known." 

(6)  5     Warnings/precautions,  (i) 
General.  Under  this  section  heading,  the 
labeling  must  describe  clinically 
significant  adverse  reactions  and  other 
potential  safety  hazards,  including  those 
resulting  from  drug/drug  interactions; 
limitations  in  use  imposed  by  them;  and 
steps  that  should  be  taken  if  they  occur. 
The  labeling  must  be  revised  to  include 
a  warning  as  soon  as  there  is  reasonable 
evidence  of  an  association  of  a  clinically 
significant  hazard  with  a  drug;  a  causal 
relationship  need  not  have  been 
definitely  established.  A  specific 
warning  relating  to  a  use  not  provided 
for  under  the  "Indications  and  Usage" 
section  of  the  labeling  may  be  required 
by  FDA  if  the  drug  is  commonly 
prescribed  for  a  disease  or  condition, 
and  there  is  lack  of  substantial  evidence 
of  effectiveness  for  that  disease  or 
condition,  and  such  usage  is  associated 
with  clinically  significant  risk  or 
hazard.  The  frequency  of  all  clinically 
significant  adverse  reactions  (including 
those  that  do  not  require  a  boxed 
warning)  and,  if  known,  the 
approximate  mortality  and  morbidity 
rates  for  patients  sustaining  the  reaction, 
which  are  important  to  safe  and 
effective  use  of  the  drug,  must  be 
expressed  as  provided  under  the 
"Adverse  Reactions"  section  of  the 
labeling. 

(ii)  Other  special  care  precautions. 
This  section  of  the  labeling  must  also 
contain  information  regarding  any 
special  care  to  be  exercised  by  the 
practitioner  for  safe  and  effective  use  of 
the  drug  (e.g.,  precautions  not  required 


under  any  other  specific  section  or 
subsection  of  the  labeling). 

(iii)  Monitoring:  Laboratory  tests.  This 
subsection  of  the  labeling  must  identify 
any  laboratory  tests  that  may  be  helpful 
in  following  the  patient's  response  or  in 
identifying  possible  adverse  reactions.  If 
appropriate,  information  must  be 
provided  on  such  factors  as  the  range  of 
normal  and  abnormal  values  expected 
in  the  particular  situation  and  the 
recommended  fi-equency  with  which 
tests  should  be  performed  before, 
during,  and  after  therapy. 

(iv)  Interference  with  laboratory  tests. 
If  the  product  is  known  to  interfere  with 
laboratory  tests,  this  subsection  of  the 
labeling  must  briefly  note  this 
interference  and  reference  where  the 
detailed  information  is  discussed 
(typically  this  will  be  xmder  the  "Drug 
Interactions"  section). 

(v)  ADR  reporting  contacts.  This 
section  of  the  labeling  must  include  the 
statement:  "To  report  SUSPECTED 
SERIOUS  ADR's,  call  (insert  name  of 
manufacturer)  at  {insert  manufacturer's 
phone  number)  or  FDA's  Med  Watch  at 
[insert  current  FDA  MedWatch 
number)."  For  vaccines,  this  section  of 
the  labeling  must  include  the  statement: 
"To  report  SUSPECTED  SERIOUS 
ADR's,  call  [insert  name  of 
manufacturer)  at  [insert  manufacturer's 
phone  number)  or  VAERS  at  (insert  tbe 
current  VAERS  number)." 

(7)6     Drug  interactions,  (i)  This 
section  of  the  labeling  must  contain 
specific  practical  guidance  for  the 
practitioner  on  preventing  clinically 
significant  drug/drug  interactions  with 
other  prescription  or  over-the-counter 
drugs,  and  drug/ food  interactions  (for 
example,  interactions  with  dietary 
supplements  and  such  foods  as 
grapefruit  juice)  that  may  occur  in 
patients  taking  the  drug.  Specific  drugs 
or  classes  of  drugs  with  which  the  drug 
to  which  the  labeling  applies  may 
interact  in  vivo  must  be  identified,  and 
the  mechanism(s)  of  the  interaction 
must  be  briefly  described.  Information 
in  this  section  of  the  labeling  must  be 
limited  to  that  pertaining  to  clinical  use 
of  the  drug  in  patients.  Drug  interactions 
supported  only  by  animal  or  in  vitro 
experiments  should  not  ordinarily  be 
included,  but  animal  or  in  vitro  data 
may  be  used  if  shown  to  be  clinically 
relevant.  Interactions  that  have 
particularly  serious  consequences  may 
be  described  briefly  in  the 
"Contraindications"  or  "Warnings/ 
Precautions"  sections  of  labeling,  as 
appropriate,  with  a  more  complete 
description  under  this  section  of  the 
labeling.  Drug  incompatibilities,  i.e., 
drug  interactions  that  may  occur  when 
drugs  are  mixed  in  vitro,  as  in  a  solution 


for  intravenous  administration,  must  be 
discussed  under  the  "Dosage  and 
Administration"  section  of  the  labeling 
rather  than  under  this  section  of  the 
labeling. 

(ii)  Tnis  section  of  the  labeling  must 
also  contain  practical  guidance  on 
known  interference  of  the  drug  with 
laboratory  tests. 

(8)  7  Use  in  specific  populations.  This 
section  of  the  labeling  must  contain  the 
following  subsections: 

(i)  7.1     Pregnancy.  This  subsection  of 
the  labeling  may  be  omitted  only  if  the 
drug  is  not  absorbed  systemically  and 
the  drug  is  not  knowm  to  have  a 
potential  for  indirect  harm  to  the  fetus. 
For  all  other  drugs,  this  subsection  of 
the  labeling  must  contain  the  following 
information: 

(A)  Teratogenic  effects.  Under  this 
subheading,  the  labeling  must  identify 
one  of  the  following  categories  that 
applies  to  the  drug,  and  die  labeling 
must  bear  the  statement  required  under 
the  category: 

[1)  Pregnancy  category  A.  If  adequate 
and  well-controlled  studies  in  pregnant 
women  have  failed  to  demonstrate  a  risk 
to  the  fetus  in  the  first  trimester  of 
pregnancy  (and  there  is  no  evidence  of 

a  risk  in  later  trimesters),  the  labeling 
must  state:  "Pregnancy  Category'  A. 
Studies  in  pregnant  women  have  not 
shown  that  [name  of  drug)  increases  the 
risk  of  fetal  abnormalities  if 
administered  during  the  first  [second, 
third,  or  all)  trimester(s)  of  pregnancy.  If 
this  drug  is  used  during  pregnancy,  the 
possibility  of  fetal  harm  appears  remote. 
Because  studies  cannot  rule  out  the 
possibility  of  harm,  however,  [name  of 
drug)  should  be  used  during  pregnancy 
only  if  clearly  needed."  The  labeling 
must  also  contain  a  description  of  the 
human  studies.  If  animal  reproduction 
studies  are  also  available  and  they  fail 
to  demonstrate  a  risk  to  the  fetus,  the 
labeling  must  also  state:  "Reproduction 
studies  have  been  performed  in  (kinds 
of  animal(sj)  at  doses  up  to  (.v)  times  the 
human  dose  and  have  revealed  no 
evidence  of  impaired  fertility  or  harm  to 
the  fetus  due  to  (name  of  drug)."  The 
labeling  must  also  contain  a  description 
of  available  data  on  the  effect  of  the 
drug  on  the  later  growth,  development, 
and  functional  maturation  of  the  child. 

(2)  Pregnancy  category  B.  If  animal 
reproduction  studies  have  failed  to 
demonstrate  a  risk  to  the  fetus  and  there 
are  no  adequate  and  well-controlled 
studies  in  pregnant  women,  the  labeling 
must  state:  "Pregnancy  Category  B. 
Reproduction  studies  have  been 
performed  in  (kind(sl  of  animal! s])  at 
doses  up  to  (x)  times  the  human  dose 
and  have  revealed  no  evidence  of 
impaired  fertility  or  harm  to  the  fetus 


due  to  (name  of  drug).  There  are. 
however,  no  adequate  and  well- 
controlled  studies  in  pregnant  women. 
Because  animal  reproduction  studies  are 
not  always  predictive  of  human 
response,  this  drug  should  be  used 
diu-ing  pregnancy  only  if  clearly 
needed."  If  animal  reproduction  studies 
have  shown  an  adverse  effect  (other 
than  decrease  in  fertility),  but  adequate 
and  well-controlled  studies  in  pregnant 
women  have  failed  to  demonstrate  a  risk 
to  the  fetus  during  the  first  trimester  of 
pregnancy  (and  there  is  no  evidence  of 
a  risk  in  later  trimesters),  the  labeling 
must  state:  "Pregnancy  Category'  B. 
Reproduction  studies  in  [kind(s)  of 
animal(s))  have  shown  (describe 
findings)  at  (x)  times  the  human  dose. 
Studies  in  pregnant  women,  however, 
have  not  shown  that  (narne  of  drug) 
increases  the  risk  of  abnormalities  when 
administered  during  the  first  [second, 
third,  or  all)  trimester(s)  of  pregnancy. 
Despite  the  animal  findings,  it  would 
appear  that  the  possibility  of  fetal  harm 
is  remote,  if  tbe  drug  is  used  during 
pregnancy.  Nevertheless,  because  the 
studies  in  humans  cannot  rule  out  the 
possibility  of  harm,  [name  of  drug) 
should  be  used  during  pregnancy  only 
if  clearly  needed."  The  labeling  must 
also  contain  a  description  of  the  human 
studies  and  a  description  of  available 
data  on  the  effect  of  the  drug  on  the  later 
growth,  development,  and  functional 
maturation  of  the  child. 

(3)  Pregnancy  category  C.  If  animal 
reproduction  studies  have  shown  an 
adverse  effect  on  the  fetus,  if  there  are 
no  adequate  and  well-controlled  studies 
in  humans,  and  if  the  benefits  from  the 
use  of  the  drug  in  pregnant  women  may 
be  acceptable  despite  its  potential  risks, 
the  labeling  must  state:  "Pregnancy 
Category'  C.  [Name  of  drug)  has  been 
shown  to  be  teratogenic  (or  to  have  an 
embryocidal  effect  or  other  adverse 
effect)  in  [namelsl  of  species]  when 
given  in  doses  (.y)  times  the  human 
dose.  There  are  no  adequate  and  well- 
controlled  studies  in  pregnant  women. 
(\'ame  of  drug)  should  be  used  during 
pregnancy  only  if  the  potential  benefit 
justifies  the  potential  risk  to  the  fetus." 
The  labeling  must  contain  a  description 
of  the  animal  studies.  If  there  are  no 
animal  reproduction  studies  and  no 
adequate  and  well-controlled  studies  in 
humans,  the  labeling  must  state: 
'Pregnancy  Category'  C.  Animal 
reproduction  studies  have  not  been 
conducted  with  [name  of  drug).  It  is  also 
not  knoyvn  whether  [name  of  drug)  can 
cause  fetal  harm  when  administered  to 
a  pregnant  woman  or  can  affect 
reproduction  capacity.  [S'ame  of  drug) 
should  be  given  to  a  pregnant  woman 
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only  if  clearly  needed."  The  labeling 
must  contain  a  description  of  any 
available  data  on  the  effect  of  the  drug 
on  the  later  growth,  development,  and 
functional  maturation  of  the  chdd. 

[4]  Pregnancy  category  D.  If  there  is 
positive  evidence  of  human  fetal  risk 
based  on  adverse  reaction  data  from 
investigational  or  marketing  experience 
or  studies  in  humans,  but  the  potential 
benefits  from  the  use  of  the  drug  in 
pregnant  women  may  be  acceptable 
despite  its  potential  risks  (for  e.xampie. 
if  the  drug  is  needed  in  a  life- 
threatening  situation  or  serious  disease 
for  which  safer  drugs  cannot  be  used  or 
are  meffective).  the  labeling  must  state: 
'Pregnancy  Categor\-  D.  See  Warnings/ 
Precautions'  section,"  Under  the 
"Warnings/Precautions"  section,  the 
labeling  must  state:  [S'amc  of  drug)  can 
cause  fetal  harm  when  administered  to 
a  pregnant  woman.  (Describe  the  human 
data  and  any  pertinent  animal  data]  If 
this  drug  is  administered  to  a  woman 
with  reproductive  potential,  the  patient 
should  be  apprised  of  the  potential 
hazard  to  a  fetus." 

(.5)  Pregnancy  category  X.  If  studies  in 
animals  or  humans  have  demonstrated 
fetal  abnormalities  or  if  there  is  positive 
evidence  of  fetal  risk  based  on  adverse 
reaction  reports  from  investigational  or 
marketing  experience,  or  both,  and  the 
risk  of  the  use  of  the  drug  in  a  pregnant 
woman  clearly  outweighs  any  possible 
benefit  (for  example,  safer  drugs  or  other 
forms  of  therapy  die  available),  the 
labeling  must  state:  "Pregnancy 
Category'  X.  See  'Contraindications' 
section."  Under  "Contraindications," 
the  labeling  must  state:  "(Name  of  drug) 
may  (can)  cause  fetal  harm  when 
administered  to  a  pregnant  woman. 
(Describe  the  human  data  and  any 
pertinent  animal  data  ]  (\ame  of  drug) 
is  contraindicated  in  women  who  are  or 
may  become  pregnant.  If  this  drug  is 
administered  to  a  woman  with 
reproductive  potential,  the  patient 
should  be  apprised  of  the  potential 
hazard  to  a  fetus" 

(B)  Sonteratogemc  effects.  Under  this 
subheading,  the  labeling  must  contain 
other  information  on  the  drug's  effects 
on  reproduction  and  the  drug's  use 
during  pregnancy  that  is  not  required 
specificallv  bv  one  of  the  pregnanc;v 
categories,  if  the  information  is  relevant 
to  the  safe  and  effective  use  of  the  drug. 
Information  required  under  this  heading 
must  include  nonteratogenic  effects  in 
the  fetus  or  newborn  infant  (for 
example,  withdrawal  symptoms  or 
hypoglycemia)  that  may  occur  because 
of  a  pregnant  woman's  chronic  use  of 
the  drug  for  a  preexisting  condition  or 
disease. 


(ii)  7  2     Labor  and  deliver}..  \f  ihe 
drug  has  a  recognized  use  during  labor 
or  deliverv  (vaginal  or  abdominal 
(ieliverv),  whether  or  not  the  use  is 
stated  in  the  indications  section  of  the 
labeling,  this  subsection  of  the  labeling 
must  describe  the  available  information 
about  the  effect  of  the  drug  on  the 
mother  and  the  fetus,  on  the  durationof 
labor  or  delivery,  cm  the  possibility  that 
forceps  deliver\'  or  other  intervention  or 
resuscitation  of  the  newborn  will  be 
necessary,  and  the  effect  of  the  drug  on 
the  later  growth,  development,  and 
functional  maturation  of  the  child.  If 
any  information  required  under  this 
subsection  of  the  labeling  is  unknown, 
it  must  state  that  the  information  is 
unknown. 

(iii)  7.  J     Lactatmg  women.  (A)  If  a 
drug  is  absorbed  systemically,  this 
subsection  of  the  labeling  must  contain, 
if  known,  information  about  excretion  of 
the  drug  in  human  milk  and  effects  on 
the  nursing  infant.  Pertinent  adverse 
effects  observed  in  animal  offspring 
must  be  described. 

(B)  If  a  drug  is  absorbed  systemically 
and  is  known  to  be  excreted  in  human 
milk,  this  subsection  of  the  labeling 
must  contain  one  of  the  following 
statements,  as  appropriate.  If  the  drug  is 
associated  with  clinically  significant 
adverse  reactions  or  if  the  drug  has  a 
known  tumorigenic  potential,  the 
labeling  must  state:  "Because  of  the 
potential  for  serious  adverse  reactions  in 
nursing  infants  from  [name  of  drug)  (or, 

"Because  of  the  potential  for 
tumnrigenicity  shown  for  (name  of 
drug)  in  (animal  or  human)  studies),  a 
decision  should  be  made  whether  to 
discontinue  producing  milk  for 
consumption  or  to  discontinue  the  drug, 
taking  into  account  the  importance  of 
the  drug  to  the  lactating  woman."  If  the 
drug  is  not  associated  with  clinically 
significant  adverse  reactions  and  does 
not  have  a  known  tumorigenic  potential, 
the  labeling  must  state:  "Caution  should 
be  exercised  when  {name  of  drug)  is 
administered  to  a  lactating  woman   " 

(C)  If  a  drug  is  absorbed  systemically 
and  information  on  excretion  in  human 
milk  is  unknown,  this  subsection  of  the 
labeling  must  contain  one  of  the 
following  statements,  as  appropriate.  If 
the  drug  is  associated  with  clinically 
significant  adverse  reactions  or  has  a 
known  tumorigenic  potential,  the 
labeling  must  state:   "It  is  not  known 
whether  this  drug  is  excreted  in  human 
milk.  Because  many  drugs  are  excreted 
in  human  milk  and  because  of  the 
potential  for  clinically  significant 
adverse  reactions  in  nursing  infants 
from  (name  of  drug)  (or,  'Because  of  the 
potential  for  tumorigenicity  shown  for 
[name  of  drug)  in  (animal  or  human] 


studies),  a  decision  should  be  made 
whether  to  discontinue  producing  milk 
for  consumption  or  to  discontinue  the 
drug,  taking  into  account  the 
importance  of  the  drug  to  the  lactating 
woman."  If  the  drug  is  not  associated 
with  clinically  significant  adverse 
reactions  and  does  not  have  a  known 
tumorigenic  potential,  the  labeling  must 
state:  "It  is  not  known  whether  this  drug 
is  excreted  in  human  milk.  Because 
many  drugs  are  excreted  in  human  milk, 
caution  should  be  exercised  when 
(name  of  drug)  is  administered  to  a 
lactating  woman." 

(iv)  7.4    Pediatric  use.  (A)  Pediatric 
population(s)/pediatric  patient(s):  For 
the  purposes  of  paragraphs  (c)(8)(iv)(B) 
through  (c)(8)(iv)(H)  of  this  section,  the 
terms  pediatric  population(s)  and 
pediatric  patient(s)  are  defined  as  the 
pediatric  age  group,  from  birth  to  16 
years,  including  age  groups  often  called 
neonates,  infants,  children,  and 
adolescents. 

(B)  If  there  is  a  specific  pediatric 
indication  (i.e.,  an  indication  different 
from  those  approved  for  adults)  that  is 
supported  by  adequate  and  well- 
controlled  studies  in  the  pediatric 
population,  it  must  be  described  under 
the  'Indications  and  Usage"  section  of 
the  labeling,  and  appropriate  pediatric 
dosage  information  must  be  given  under 
the  "Dosage  and  Administration" 
section  of  the  labeling.  The  "Pediatric 
use  ■  subsection  of  the  labeling  must  cite 
any  limitations  on  the  pediatric 
indication,  need  for  specific  monitoring, 
specific  hazards  associated  with  use  of 
the  drug  in  any  subsets  of  the  pediatric 
population  (e.g.,  neonates),  differences 
between  pediatric  and  adult  responses 
to  the  drug,  and  other  information 
related  to  the  safe  and  effective  pediatric 
use  of  the  drug. 

Data  summarized  in  this  subsection  of 
the  labeling  should  be  discussed  in 
more  detail,  if  appropriate,  under  the 
"Clinical  Pharmacology'"  or  "Clinical 
Studies"  section.  As  appropriate,  this 
information  must  also  be  contained  in 
the  "Contraindications,"  and/or 
"Warnings/Precautions"  section(s)  of 
the  labeling. 

(C)  If  there  are  specific  statements  on 
pediatric  use  of  the  drug  for  an 
indication  also  approved  for  adults  that 
are  based  on  adequate  and  well- 
controlled  studies  in  the  pediatric 
population,  they  must  be  summarized  in 
the  "Pediatric  use"  subsection  of  the 
labeling  and  discussed  in  more  detail,  if 
appropriate,  under  the  "Clinical 
Pharmacology"  and  "Clinical  Studies" 
sections.  Appropriate  pediatric  dosage 
must  be  given  under  the  "Dosage  and 
Administration"  section  of  the  labeling. 
The  "Pediatric  use  '  subsection  of  the 
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labeling  must  also  cite  any  limitations 
on  the  pediatric  use  statement,  need  for 
specific  moiiitoring,  specific  hazards 
associated  with  use  of  the  drug  in  any 
subsets  of  the  pediatric  population  {e.g., 
neonates),  differences  between  pediatric 
and  adult  responses  to  the  drug,  and 
other  information  related  to  the  safe  and 
effective  pediatric  use  of  the  drug.  As 
appropriate,  this  information  must  also 
be  contained  in  the 

"Contraindications,"  and/or  "Warnings/ 
Precautions"  section(s}  of  the  labeling. 

(D)  FDA  may  approve  a  drug  for 
pediatric  use  based  on  adequate  and 
well-controlled  studies  in  adults,  with 
other  information  supporting  pediatric 
use.  In  such  cases,  the  agency  will  have 
concluded  that  the  course  of  the  disease 
and  the  effects  of  the  drug,  both 
beneficial  and  adverse,  are  sufficiently 
similar  in  the  pediatric  and  adult 
populations  to  permit  extrapolation 
fi-om  the  adult  efficacy  data  to  pediatric 
patients.  The  additional  information 
supporting  pediatric  use  must  ordinarily 
include  data  on  the  pharmacokinetics  of 
the  drug  in  the  pediatric  population  for 
determination  of  appropriate  dosage. 
Other  information,  such  as  data  firom 
pharmacodynamic  studies  of  the  drug  in 
the  pediatric  population,  data  from 
other  studies  supporting  the  safety  or 
effectiveness  of  the  drug  in  pediatric 
patients,  pertinent  premarketing  or 
postmarketing  studies  or  experience, 
may  be  necessary  to  show  that  the  drug 
can  be  used  safely  and  effectively  in 
pediatric  patients.  When  a  drug  is 
approved  for  pediatric  use  based  on 
adequate  and  well-controlled  studies  in 
adults  with  other  information 
supporting  pediatric  use,  the  "Pediatric 
use"  subsection  of  the  labeling  must 
contain  either  the  following  statement, 
or  a  reasonable  alternative: 

The  safety  and  effectiveness  of  (drug  name) 
have  been  established  in  the  age 

groups to — (note  any  limitations,  e.g.,  no 

data  for  pediatric  patients  under  2,  or  only 
applicable  to  certain  indications  approved  in 
adults).  Use  of  [drug  name)  in  these  age 
groups  is  supported  by  evidence  from 
adequate  and  well-controlled  studies  of  (drug 
name)  in  adults  with  additional  data  (insert 
wording  that  accurately  describes  the  data 
submitted  to  support  a  finding  of  substantial 
evidence  of  effectiveness  in  the  pediatric 
population). 

Data  summarized  in  the  preceding 
prescribed  statement  in  this  subsection 
of  the  labeling  must  be  discussed  in 
more  detail,  if  appropriate,  under  the 
"Clinical  Pharmacology"  or  the 
"Clinical  Studies"  section  of  the 
labeling.  For  example,  pediatric 
pharmacokinetic  or  pharmacodynamic 
studies  and  dose-response  information 
should  be  described  in  the  "Clinical 


Pharmacology"  section  of  the  labeling. 
Pediatric  dosing  instructions  must  be 
included  in  the  "Dosage  and 
Administration"  section  of  the  labeling. 
Any  differences  between  pediatric  and 
adult  responses,  need  for  specific 
monitoring,  dosing  adjustments,  and 
any  other  information  related  to  safe 
and  effective  use  of  the  drug  in  pediatric 
patients  must  be  cited  briefly  in  the 
"Pediatric  use"  subsection  of  the 
labeling  and,  as  appropriate,  in  the 
"Contraindications,"  "Warnings/ 
Precautions,"  and  "Dosage  and 
Administration"  sections. 

(E)  If  the  requirements  for  a  finding  of 
substantial  evidence  to  support  a 
pediatric  indication  or  a  pediatric  use 
statement  have  not  been  met  for  a 
particular  pediatric  population,  the 
"Pediatric  use"  subsection  of  the 
labeling  must  contain  an  appropriate 
statement  such  as  "Safety  and 
effectiveness  in  pediatric  patients  below 

the  age  of  ( )  have  not  been 

established."  If  use  of  the  drug  in  this 
pediatric  population  is  associated  with 

a  specific  hazard,  the  hazard  must  be 
described  in  this  subsection  of  the 
labeling,  or,  if  appropriate,  the  hazard 
must  be  stated  in  the 
"Contraindications"  or  "Warnings/ 
Precautions"  section  of  the  labeling  and 
this  subsection  must  refer  to  it. 

(F)  If  the  requirements  for  a  finding  of 
substantial  evidence  to  support  a 
pediatric  indication  or  a  pediatric  use 
statement  have  not  been  met  for  any 
pediatric  population,  this  subsection  of 
the  labeling  must  contain  the  following 
statement:  "Safety  and  effectiveness  in 
pediatric  patients  have  not  been 
established."  If  use  of  the  drug  in 
premature  or  neonatal  infants,  or  other 
pediatric  subgroups,  is  associated  with 
a  specific  hazard,  the  hazard  must  be 
described  in  this  subsection  of  the 
labeling,  or,  if  appropriate,  the  hazard 
must  be  stated  in  the 
"Contraindications"  or  "Warnings/ 
Precautions"  section  of  the  labeling  and 
this  subsection  must  refer  to  it. 

(G)  If  the  sponsor  believes  that  none 
of  the  statements  described  in 
paragraphs  (cj(8)(iv)(B)  through 
(c)(8Kiv){F)  of  this  section  is  appropriate 
or  relevant  to  the  labeling  of  a  particular 
drug,  the  sponsor  must  provide  reasons 
for  omission  of  the  statements  and  may 
propose  alternative  statement(s).  FDA 
may  permit  use  of  an  alternative 
statement  if  FDA  determines  that  no 
statement  described  in  those  paragraphs 
is  appropriate  or  relevant  to  the  drug's 
labeling  and  that  the  alternative 
statement  is  accurate  and  appropriate. 

(H)  If  the  drug  product  contains  one 
or  more  inactive  ingredients  that  present 
an  increased  risk  of  toxic  effects  to 


neonates  or  other  pediatric  subgroups,  a 
special  note  of  this  risk  must  be  made, 
generally  in  the  "Contraindications"  or 
"Warnings/Precautions"  section  of  the 
labeling. 

(v)  7.5     Geriatric  use.  (A)  A  specific 
geriatric  indication,  if  any,  that  is 
supported  by  adequate  and  well- 
controlled  studies  in  the  geriatric 
population  must  be  described  under  the 
"Indications  and  Usage"  section  of  the 
labeling,  and  appropriate  geriatric 
dosage  must  be  stated  under  the 
"Dosage  and  Administration"  section  of 
the  labeling.  The  "Geriatric  use" 
subsection  of  the  labeling  must  cite  any 
limitations  on  the  geriatric  indication, 
need  for  specific  monitoring,  specific 
hazards  associated  with  the  geriatric 
indication,  and  other  information 
related  to  the  safe  and  effective  use  of 
the  drug  in  the  geriatric  population. 
Unless  otherwise  noted,  information 
contained  in  the  "Geriatric  use" 
subsection  of  the  labeling  must  pertain 
to  use  of  the  drug  in  persons  65  years 
of  age  and  older.  Data  summarized  in 
this  subsection  of  the  labeling  must  be 
discussed  in  more  detail,  if  appropriate, 
under  "Clinical  Pharmacology"  or  the 
"Clinical  Studies"  section  of  the 
labeling.  As  appropriate,  this 
information  must  also  be  contained  in 
the  "Warnings/Precautions""  or 
"Contraindications"  section  of  the 
labeling. 

(B)  Specific  statements  on  geriatric 
use  of  the  drug  for  an  indication 
approved  for  adults  generally,  as 
distinguished  from  a  specific  geriatric 
indication,  must  be  contained  in  the 
"Geriatric  use"  subsection  and  must 
reflect  all  information  available  to  the 
sponsor  that  is  relevant  to  the 
appropriate  use  of  the  drug  in  elderly 
patients.  This  information  includes 
detailed  results  from  controlled  studies 
that  are  available  to  the  sponsor  and 
pertinent  information  from  well- 
documented  studies  obtained  from  a 
literature  search.  Controlled  studies 
include  those  that  are  part  of  the 
marketing  application  and  other 
relevant  studies  available  to  the  sponsor 
that  have  not  been  previously  submitted 
in  the  investigational  new  drug 
application,  new  drug  application, 
biologies  license  application,  or  a 
supplement  or  amendment  to  one  of 
these  applications  (e.g.,  postmarketing 
studies  or  adverse  drug  reaction 
reports).  The  "'Geriatric  use"  subsection 
of  the  labeling  must  contain  the 
following  statement(s)  or  reasonable 
alternative,  as  applicable,  taking  into 
account  available  information: 

[1]  If  clinical  studies  did  not  include 
sufficient  numbers  of  subjects  aged  65 
and  over  to  determine  whether  elderly 
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subjects  respond  differently  fmrn 
younger  subjects,  and  other  reported 
clinical  experience  has  not  identified 
such  differences,  the  "Geriatric  use" 
subsection  of  the  labeling  must  include 
the  following  statement: 

Clinical  studies  of  I  name  of  drug)  did  not 
include  sufficient  numbers  of  subjects  aged 
fi5  and  over  to  determine  whether  they 
respond  differently  from  younger  subjects. 
Other  reported  clinical  experience  has  not 
identified  differences  in  responses  between 
the  elderly  and  younger  patients.  In  general, 
dose  selection  for  an  elderly  patient  should 
be  cautious,  usually  starting  at  the  low  end 
of  the  dosing  range,  reflecting  the  greater 
frequency  of  decreased  hepatic,  renal,  or 
cardiac  function,  and  of  concomitant  disease 
or  other  drug  therapy 

{2)  If  clinical  studies  {including 
studies  that  are  part  of  marketing 
applications  and  other  relevant  studies 
available  to  the  sp(jnsor  that  have  not 
been  submitted  in  the  sponsors 
applications)  included  enough  elderly 
subjects  to  make  it  likely  that 
differences  in  safety  (jr  effectiveness 
between  elderly  and  younger  subjects 
\yould  have  been  detected,  but  no  such 
differences  (in  safety  or  effectiveness) 
were  obser\ed.  and  other  reported 
clinical  experience  has  not  identified 
such  differences,  the  "Geriatric  use" 
subsection  of  the  labeling  must  cfmtaiii 
the  following  statement. 

Of  the  total  number  of  subjects  in  clinical 

studies  of  (name  of  drug). percent  were 

65  and  over,  while percent  were  75  and 

over.  (Alternatively,  the  labeling  may  state 
the  total  number  of  subjects  included  in  the 
studies  who  were  65  and  over  and  75  and 
over  )  No  overall  differences  in  safety  or 
effectiveness  were  obser\'ed  between  these 
subjects  and  younger  subjects,  and  other 
reported  clinical  experience  has  not 
identified  differences  in  responses  between 
the  elderly  and  younger  patients,  but  greater 
sensitivity  of  some  older  individuals  cannot 
be  ruled  out. 

(J)  If  evidence  from  clinical  studies 
and  other  reported  clinical  experience 
available  to  the  sponsor  indicates  that 
use  of  the  drug  in  elderly  patients  is 
associated  with  differences  in  safety  or 
effectiveness,  or  requires  specific 
monitoring  or  dosage  adjustment,  the 
"Geriatric  use"  subsection  of  the 
labeling  must  contain  a  brief  description 
of  observed  differences  or  specific 
monitoring  or  dosage  requirements  and. 
as  appropriate,  must  refer  to  more 
detailed  discussions  in  the 
"Contraindications."  "Warnings/ 
Precautions."  "Dosage  and 
.Administration, "  or  other  sections  of  the 
labeling. 

(C)(  1)  If  specific  pharmacokinetic  or 
pharmacodynamic  studies  have  been 
carried  out  in  the  elderly,  they  must  he 
described  briefly  in  the  "Geriatric  use" 


subsection  of  the  labeling  and  in  detail 
under  the  "(llinical  Pharmacology" 
section  of  the  labeling.  The  "Clinical 
Pharmacology"  and  "Drug  interactions" 
secticui  of  the  labelings  ordinarily 
contain  information  on  drug-disease  and 
drug-drug  inleractii>ns  that  is 
particularly  relevant  to  the  elderly,  who 
are  more  likely  to  have  concomitant 
illness  and  to  use  concomitant  drugs. 

(_')  If  a  drug  is  known  to  be 
suhstdiitially  excreted  by  the  kidney,  the 
"Geriatric  use"  subsection  of  the 
labeling  must  include  the  statement: 

this  drug  is  kniiwn  to  Itf  substantially 
excreted  bv  the  kidney,  and  the  risk  of  toxic 
reactions  to  this  drug  may  be  greater  in 
patients  with  impaired  renal  function. 
Because  elderly  patients  are  more  likely  to 
have  decreased  renal  function,  care  sh<juld  be 
taken  in  dose  selection,  and  it  mav  be  useful 
to  monitor  renal  function. 

(D)  If  use  of  the  drug  in  the  elderly 
appears  to  cause  a  specific  hazard,  the 
hazard  must  be  described  in  the 
"Geriatric  use"  subsection  of  the 
labeling,  or,  if  appropriate,  the  hazard 
must  be  stated  in  the 
"Contraindications"  or  "Warnings/ 
Precautions"  section  of  the  labeling,  and 
the  "Geriatric  use"  subsection  must 
refer  to  those  sections  of  the  labeling. 

{¥.)  Labeling  under  paragraphs 
(<  )(H)(v)(.M  through  (c)(8)(y)(C)  of  this 
mav  include  statemtmts.  if  they  would 
be  useful  in  enhancing  safe  use  of  the 
drug,  that  reflect  good  clinic:al  practice 
or  past  experience  in  a  particular 
situation,  e.g.,  for  a  sedating  drug,  it 
could  be  stated  that:  "Sedating  drugs 
mav  c:ause  confusion  and  over-sedation 
in  the  elderly;  elderly  patients  generally 
should  be  started  on  low  doses  of  (name 
of  drug)  and  okserved  closely." 

(F)  If  the  sponsor  believes  that  none 
of  the  recjuirements  described  in 
paragraphs  lc)(8)(y)(A)  through 
(c)(8)(y)(E)  of  this  section  is  appropriate 
or  relevant  to  the  labeling  of  a  particular 
drug,  the  sponsor  must  provide  reasons 
for  (unission  of  the  statements  and  may 
propose  an  alternative  statement.  FDA 
may  permit  omission  of  the  statements 
if  FDA  determines  that  no  statement 
described  in  those  paragraphs  is 
appropriate  ot  relevant  to  the  drugs 
labeling.  FDA  may  permit  use  of  an 
alternative  statement  if  the  agency 
determines  that  such  statement  is 
accurate  and  appropriate. 

(vi)  Additional  subsections  of  the 
liihflmg  Additional  subsections  of  the 
labeling  may  be  included,  as 
appropriate,  if  sufric:ient  data  are 
available  concerning  the  use  of  the  drug 
in  other  specified  subpopulations  (e.g.. 
renal  or  hepatic  impairment). 

(9)  H     Advt'ise  reuctinns.  \n  adverse 
reaction  is  a  noxious  and  unintended 


response  to  any  dose  of  a  drug  product 
for  which  there  is  a  reasonable 
possibility  that  the  product  caused  the 
response  [i.e..  the  relationship  cannot  be 
ruled  out). 

(i)  Listing  of  adverse  reactions.  This 
section  of  the  labeling  must  list  the 
adverse  reactions  (not  all  the  adverse 
events)  that  occur  with  the  drug  and 
with  drugs  in  the  same 
pharmacologically  active  and 
chemically  related  class,  if  applicable. 

(ii)  Categorization  of  adverse 
reactions.  In  this  listing,  adverse 
reactions  may  be  categorized  by  organ 
system,  by  severity  of  the  reaction,  by 
frequency,  or  by  toxicological 
mechanism,  or  by  a  combination  of 
these,  as  appropriate.  If  frequency 
information  from  adequate  clinical 
studies  is  available,  the  categories  and 
the  adverse  reactions  within  each 
category  must  be  listed  in  decreasing 
order  of  frequency.  An  adverse  reaction 
that  is  significantly  more  severe  than  the 
other  reactions  listed  in  a  category, 
however,  must  be  listed  before  those 
reactions,  regardless  of  its  frequency.  If 
frequency  information  from  adequate 
clinical  studies  is  not  available,  the 
categories  and  adverse  reactions  within 
each  category  must  be  listed  in 
decreasing  order  of  severity.  The 
approximate  frequency  of  each  adverse 
reaction  must  be  expressed  in  rough 
estimates  or  orders  of  magnitude 
essentially  as  follows: 

The  most  frequent  adverse  reactionfs)  to 
[nami'  of  drug]  is  (are]  {list  rvnrtions].  This 
(these)  occur(s)  in  al)out  (e.g..  one-third  of 
patients;  one  in  .30  patients;  less  than  one- 
lenth  of  patients).  Less  frequent  adverse 
rea(  tions  are  [list  reactions],  whi(  h  o(.i:ur  in 
approximately  (e.g.,  one  in  100  patients). 
Other  adverse  reactions,  which  occur  rarely. 
in  approximately  (e.g  .  one  in  1 .000  patients). 
dH'  Hist  reactions]. 

Percent  figures  may  not  ordinarily  be 
used  unless  they  are  documented  by 
adequate  and  well-controlled  studies  as 
defined  in  §  314.126(b)  of  this  chapter 
(except  for  biological  products),  they  are 
shown  to  reflect  general  experience,  and 
they  do  not  falsely  imply  a  greater 
degree  of  accuracy  than  actually  exists. 

(iii)  Potentially  fatal  adverse 
reactions.  The  "Warnings/Precautions" 
section  of  the  labeling  or.  if  appropriate, 
the  "Contraindications"  section  of  the 
labeling  must  identify  any  potentially 
fatal  adverse  reaction. 

(iv)  Comparisons  of  adverse  reactions 
between  drugs.  For  drug  products  other 
than  biologies,  any  claim  comparing  the 
drug  to  which  the  labeling  applies  with 
other  drugs  in  terms  of  frequency- 
severity,  or  character  of  adverse 
reactions  must  be  based  on  adequate 
and  well-controlled  studies  as  defined 
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in  §  314.126(b)  of  this  chapter  unless 
this  requirement  is  waived  under 
§201.58  or  §  314.126(c)  of  this  chapter. 
For  biological  products,  any  such  claim 
must  be  based  on  substantial  evidence. 

(10)  9  Drug  abuse  and  dependence. 
This  section  of  the  labeling  must 
contain  the  following  subsections,  as 
appropriate  for  the  specific  drug. 

[i]  Controlled  substance.  If  the  drug  is 
controlled  by  the  Drug  Enforcement 
Administration,  the  schedule  in  which 
it  is  controlled  must  be  stated. 

(ii)  Abuse.  This  subsection  of  the 
labeling  must  be  based  primarily  on 
human  data  and  human  experience,  but 
pertinent  animal  data  may  also  be  usecf. 
This  subsection  of  the  labeling  must 
state  the  types  of  abuse  that  can  occur 
with  the  drug  and  the  adverse  reactions 
pertinent  to  them.  Particularly 
susceptible  patient  populations  must  be 
identified, 

(iii)  Dependence.  This  subsection  of 
the  labeling  must  describe  characteristic 
effects  resulting  from  both  psychological 
and  physical  dependence  that  occur 
with  the  drug  and  must  identify  the 
quantity  of  the  drug  over  a  period  of 
time  tha«  may  lead  to  tolerance  or 
dependence,  or  both.  Details  must  be 
provided  on  the  adverse  effects  of 
chronic  abuse  and  the  effects  of  abrupt 
withdrawal.  Procedures  necessary  to 
diagnose  the  dependent  state  must  be 
provided,  and  the  principles  of  treating 
the  effects  of  abrupt  withdrawal  must  be 
described. 

(11)  10    Ox'erdosage.  This  section  of 
the  labeling  must  describe  the  signs, 
symptoms,  and  laboratory  findings  of 
acute  overdosage  and  the  general 
principles  of  treatment.  This  section  of 
the  labeling  must  be  based  on  hiunan 
data,  when  available.  If  human  data  are 
unavailable,  appropriate  animal  and  in 
vitro  data  may  be  used.  Specific 
information  must  be  provided  about  the 
following: 

(i)  Signs,  symptoms,  and  laboratory 
findings  associated  with  an  overdosage 
of  the  drug; 

(ii)  Complications  that  can  occur  with 
the  drug  (for  example,  organ  toxicity  or 
delayed  acidosis); 

(iii)  Concentrations  of  the  drug  in 
biologic  fluids  associated  with  toxicity 
and/or  death;  physiologic  variables 
influencing  excretion  of  the  drug,  such 
as  urine  pH;  and  factors  that  influence 
the  dose  response  relationship  of  the 
drug,  such  as  tolerance.  The 
pharmacokinetic  data  given  in  the 
"Clinical  Pharmacology"  section  of  the 
labeling  also  may  be  referenced  here,  if 
applicable  to  overdoses; 

fiv)  The  amount  of  the  drug  in  a  single 
dose  that  is  ordinarily  associated  with 
symptoms  of  overdosage  and  the 


amount  of  the  drug  in  a  single  dose  that 
is  likely  to  be  life-threatening; 

(v)  Whether  the  drug  is  dialyzable: 
and 

(vi)  Recommended  general  treatment 
procedures  and  specific  measures  for 
support  of  vital  functions,  such  as 
proven  antidotes,  induced  emesis. 
gastric  lavage,  and  forced  diuresis. 
Unqualified  recommendations  for 
which  data  are  lacking  with  the  specific 
drug  or  class  of  drugs,  especially 
treatment  using  another  drug  (for 
example,  central  nervous  system 
stimulants,  respiratory  stimulants)  may 
not  be  stated  unless  specific  data  or 
scientific  rationale  exists  to  support  safe 
and  effective  use. 

(12)  11     Description,  (i)  This  section 
of  the  labeling  must  contain: 

(A)  The  proprietary  name  and  the 
established  name,  if  any,  as  defined  in 
section  502(e)(2)  of  the  act.  of  the  drug 
or.  for  biologies,  the  proper  name  (as 
defined  in  §600,3  of  this  chapter)  and 
any  appropriate  descriptors: 

(B)  The  type  of  dosage  form(s)  and  the 
route(s)  of  administration  to  which  the 
labeling  applies; 

(C)  The  same  qualitative  and/or 
quantitative  ingredient  information  as 
required  under  §  201.100(b)  for  drug 
labels  or  §§  610.60  and  610.61  of  this 
chapter  for  biologic  labels; 

(D)  If  the  drug  is  for  other  than  oral 
use,  the  names  of  all  inactive 
ingredients,  except  that: 

(1)  Flavorings  and  perfumes  may  be 
designated  as  such  without  naming  their 
components. 

(2)  Color  additives  may  be  designated 
as  coloring  without  naming  specific 
color  components  unless  the  naming  of 
such  components  is  required  by  a  color 
additive  regulation  prescribed  in 
subchapter  A  of  this  chapter. 

(3)  Trace  amounts  of  harmless 
substances  added  solely  for  individual 
product  identification  need  not  be 
named.  If  the  drug  is  intended  for 
administration  by  parenteral  injection, 
the  quantity  or  proportion  of  all  inactive 
ingredients  must  be  listed,  except  that 
ingredients  added  to  adjust  the  pH  or  to 
make  the  drug  isotonic  may  be  declared 
by  name  and  a  statement  of  their  effect; 
and  if  the  vehicle  is  water  for  injection. 
it  need  not  be  named. 

(E)  If  the  product  is  sterile,  a 
statement  of  that  fact; 

(F)  The  pharmacological  or 
therapeutic  class  of  the  drug; 

(G)  For  drug  products  other  than 
biologies,  the  chemical  name  and 
structural  formula  of  the  chug:  and 

(H)  If  the  product  is  radioactive,  a 
statement  of  the  important  nuclear 
physical  characteristics,  such  as  the 
principal  radiation  emission  data, 


external  radiation,  and  physical  decay 
characteristics. 

(ii)  If  appropriate,  other  important 
chenucal  or  physical  information,  such 
as  physical  constants,  or  pH,  must  be 
stated. 

(13)  12     Clinical  pharmacology,  (i) 
Under  this  section,  the  labeling  must 
contain  information  relating  to  the 
human  clinical  pharmacology  and 
actions  of  the  drug  in  hiunans. 
Information  based  on  in  vitro  data  using 
human  biomaterials  (e.g.,  human  liver 
slices)  and/or  pharmacologic  animal 
models  or  preparations  may  be  included 
if  it  is  essential  to  a  description  of  the 
biochemical  and/or  physiological  mode 
of  action  of  the  drug  or  chug/drug 
interactions  or  is  otherwise  pertinent  to 
human  therapeutics.  The  section  of  the 
labeling  must  include  the  following 
subheadings  and  information: 

(A)  12.1     Mechanism  of  action.  This 
section  of  the  labeling  must  summarize 
what  is  known  about  the  established 
mechanism(s)  of  the  drug's  action  in 
humans  at  various  levels  (e.g..  receptor, 
membrane,  tissue,  organ,  whole  body). 
A  brief  description  of  disease 
pathophysiology  may  be  included  to 
help  facilitate  an  understanding  of  the 
drug's  action  and  impact  on  this 
process.  If  the  mechanism  of  action  is 
not  known,  the  labeling  must  contain  a 
statement  about  the  lack  of  information. 

(B)  12.2    Pharmacodynamics.  This 
section  of  the  labeling  must  include  a 
description  of  any  biochemical  or 
physiologic  pharmacologic  effects  of  the 
drug  or  active  metabolites  thought  to  be 
related  to  preventing,  diagnosing, 
mitigating,  curing,  or  treating  disease, 
and/or  those  related  to  adverse  effects  or 
toxicity.  Dose  and/or  concentration 
response  relationship(s)  and  the  time 
course  of  action  must  be  included  if 
known.  Information  on  activity  of 
metabolites,  if  available,  must  also  be 
included  in  this  section  of  the  labeling. 
Recommendations  based  on 
pharmacodynamic  information 
regarding  dosage  titration,  monitoring  of 
therapeutic  effects,  or  drug 
concentration  monitoring  and  dosage 
adjustment  should  appear  in  other 
sections  of  the  labeling  such  as  the 
"Warnings/Precautions  "  and/or  "Dosage 
and  Administration"sections.  If 
pharmacokinetic/pharmacodynamic 
relationships  are  not  demonstrated  or 
are  unknown,  the  labeling  must  contain 
a  statement  about  the  lack  of 
information. 

(C)  12.3    Pharmacokinetics.  This 
section  of  the  labeling  must  include 
clinically  relevant  pharmacokinetic 
information.  In  general,  the  focus 
should  be  on  factors  that  lead  to  and/or 
explain  altered  critical  measures  (e.g.. 
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C,,,^,.  AUG,  half-life).  Informatiiin  about 
the  pharmacokinetics  of  a  drug  or  active 
metabolites  must  include  pertinent 
absorption,  distribution,  metabolism 
(including  metabolic  pathways  and 
identification  of  the  enzyme  systems 
involved),  and  e.xcretion  parameters. 
Information  regarding  bioavailability, 
the  effect  of  food,  minimum 
concentration  (C„„n).  maximum 
concentration  (C,,,.,,).  time  to  maximum 
concentration  (T„..>).  pertinent  half-lives 
{V  2).  time  to  reach  steady  state, 
accumulation  route(s)  of  elimination, 
routes  of  clearance  (e.g.,  ClL-total.  renal, 
hepatic),  and  volume  of  distribution  (Vj) 
for  clinical  doses  must  be  presented  as 
appropriate  Information  regarding 
nonlinearitv  in  pharmat:okinetic 
parameters,  metabolic  induction  or 
inhibition,  and  clinically  relevant 
binding  (plasma  protein,  erythrocyte) 
parameters  must  also  be  presented  as 
appropriate.  Qualitative  and 
quantitative  assessment  of  metabolism 
must  be  presented  in  this  section  of  the 
labeling.  The  impact  of  age.  gender, 
ethnicitv,  disease  states,  and  other 
factors  on  pharmacokinetic  parameters 
must  be  noted  and  referenced  to  other 
sections  of  the  labeling  as  necessary 
[e.g-.  "Use  in  Specific  Populations." 
"VVarnings/Precautions,"  "Dosage  and 
Administration").  The  clinical 
significance  of  anv  factors  that  change 
the  products  pharmacokinetics  must  be 
noted,  and  recommendations  based  on 
this  pharmacokinetic  information  must 
appear  in  other  sections  of  the  labeling, 
such  as  the  "Warnings/Precautions  ' 
and/or  "Dosage  and  Administration" 
sections,  as  necessary.  If  important 
pharmacokinetic  information  is 
unavailable,  the  labeling  must  contain  a 
statement  about  the  lack  of  information. 

(D)  12.4     Other  clinical 
pharmacology  information.  Under  this 
heading,  information  may  be  presented 
that  is  not  required  under  other  sections 
of  the  labeling  where  such  information 
is  helpful  to  an  understanding  of  the 
clinical  pharmacology  of  the  product. 
Information  within  this  section  of  the 
labeling  may  include  in  vitro  data 
related  to  the  clinical  pharmacology  of 
drug'drug  interactions  or  use  in  specific 
populations.  If  specific  data  on 
alternative  dosing  regimens  (e.g.,  for 
hepatically  or  renally  impaired  patients) 
is  included  in  this  section  of  the 
labeling,  it  must  also  be  included  under 
§  201.57(c)(3)  [i.e..  the  "Dosage  and 
Administration"  section  of  the 
comprehensive  prescribing 
information). 

(ii)  In  vitro  or  animal  data  related  to 
the  activity  or  efficacy  of  a  drug  that 
have  not  been  shown  by  adequate  and 
well-controlled  studies  to  be  pertinent 


to  clinical  use  may  only  be  included  in 
this  section  of  the  labeling  if  a  waiver 
is  granted  under  §  201.58  or  §  314.126(c) 
of  this  chapter. 

(14)  13    Nonclinical  toxicology 
Under  this  section  heading,  the  labeling 
must  c(mtain  the  following  subsections 
as  appropriate  for  the  drug: 

(i)  13  1     Carcinogenesis,  mutagenesis, 
nnpairment  of  fertility.  This  subsection 
of  the  labeling  must  state  whether  long- 
term  studies  in  animals  have  been 
performed  to  evaluate  carcinogenic 
potential  and,  if  so.  the  species  and 
results  If  reproduction  studies  or  other 
data  in  animals  reveal  a  problem  or 
potential  prohltMii  concerning 
mutagenesis  or  impairment  of  fertility  in 
either  males  or  females,  the  information 
must  be  described.  Any  precautionary 
statement  on  these  topics  must  include 
practical,  relevant  advice  to  the 
prescriber  on  the  significance  of  these 
animal  findings   If  there  is  evidence 
from  human  data  that  the  drug  may  be 
carcinogenic  or  mutagenic  or  that  it 
impairs  fertilitv.  this  information  must 
be  included  under  the  "Warnings/ 
Precautions"  section  of  the  labeling. 

(ii)  13.2    Animal  toxicology  ana/or 
pharmacology.  In  many  cases,  the 
labeling  need  not  include  this  section. 
Significant  animal  data  necessary  for 
safe  and  effec:tive  use  of  the  drug  in 
humans  must  ordinarily  be  included  in 
one  or  more  of  the  other  sections  of  the 
labeling,  as  appropriate.  Commonly  for 
a  drug  that  has  been  marketed  for  a  long 
time,  and  in  rare  cases  for  a  new  drug, 
chronic  animal  toxicity  studies  have  not 
betJii  performed  or  ctjmpleted  for  a  drug 
that  is  administered  over  prolonged 
periods  or  is  implanted  in  the  body.  The 
unavailability  of  such  data  must  be 
stated  in  the  .ippropriate  section  of  the 
labeling  for  the  drug  If  the  pertinent 
animal  data  c:annot  he  appropriately 
incorporated  into  oth»;r  sections  of  the 
labeling,  this  section  may  be  used. 

(15)  14     Clinitiil  studies.  This  secMon 
of  the  labeling  generally  must  contain  a 
discussion  of  clinical  study  design  and 
results  that  are  important  to  a 
prescriber's  understanding  of  the  basis 
for  approval  of  the  drug.  However,  this 
section  of  the  labeling  must  not  include 
an  encyclopedic  listing  of  all,  or  even 
most,  studies  performed  as  part  of  the 
product's  clinical  development 
program.  The  .section  generallv  will 
provide  more  specific  information  than 
contained  elsewhere  in  labeling  on  the 
effects  of  the  drug  in  relevant  clinical 
studies,  and  especially  on  the  extent  of 
the  product's  demonstrated  benefits 
(e.g.,  how  the  drug  was  used  in  clinical 
trials,  who  was  studied,  and  critical 
[)arameters  that  were  monitored). 
Although  tvpic:allv  not  needed,  a  brief 


reference  to  a  specific  important  clinical 
sludv  may  be  made  in  any  section  of  the 
labeling  required  under  §§201.56  and 
201.57  if  the  study  is  essential  to  an 
understandable  presentation  of  the 
information  in  that  section  of  the 
labeling.  Following  a  succinct 
description  of  the  available  evidence, 
reference  must  be  made  to  "Clinical 
Studies"  for  presentation  of  more 
detailed  discussion  of  the  methodology 
and  results  of  relevant  studies.  A 
clinical  study  (including  Phase  I, 
pharmacokinetic,  etc.)  may  be  discussed 
in  prescription  drug  labeling  only  under 
the  following  conditions: 

ti)  For  drug  products  other  than 
biologies,  any  clinical  study  that  is 
discussed  that  relates  to  an  indication 
for  or  use  of  the  drug  must  be  adequate 
and  well-controlled  as  described  in 
§314. 126(b)  of  this  chapter  and  must 
not  implv  or  suggest  indications  or  uses 
or  dosing  regimens  not  stated  in  the 
"Indications  and  Usage"  or  "Dosage  and 
Administration"  section  of  the  labeling. 
For  biological  products,  any  clinical 
studv  that  is  discussed  that  relates  to  an 
indication  for  or  use  of  the  biologic 
must  contitute  or  contribute  to 
substantial  evidence  and  must  not 
imph'  or  suggest  indications  or  uses  or 
dosing  regimens  not  stated  in  the 
"Indications  and  Usage"  or  "Dosage  and 
Administration  "  section  of  the  labeling. 

(ii)  Any  discussion  of  a  clinical  study 
that  relates  to  a  risk  or  risks  from  the  use 
of  the  drug  must  also  reference  the  other 
sections  of  the  labeling  for  the  drug 
where  the  risk  or  risks  are  identified  or 
discussed. 

(16)  /?  References.  This  section  may 
appear  in  labeling  in  the  place  of  a 
detailed  discussion  of  a  subject  that  is 
of  limited  interest,  but  nonetheless 
important.  References  may  appear  in 
sections  of  the  labeling  format,  other 
than  the  "References"  section,  in  rare 
circumstances  only.  A  reference  may  be 
cited  in  prescription  drug  labeling  only 
under  the  following  conditions: 

(i)  If  the  reference  is  cited  in  the 
labeling  in  the  place  of  a  detailed 
discussion  of  data  and  information 
concerning  an  indication  for  or  use  of  a 
drug  or  biological  product,  the  reference 
must  be  based  upon  an  adequate  and 
well-controlled  clinical  investigation 
under  §  314.126(b)  of  this  chapter  or  for 
a  biological  product,  upon  substantial 
evidence  of  effectiveness. 

(ii)  If  the  reference  is  cited  in  the 
labeling  in  the  place  of  a  detailed 
discussion  of  data  and  information 
concerning  a  risk  or  risks  from  the  use 
of  the  drug,  the  risk  or  risks  must  also 
be  identified  or  discussed  in  the 
appropriate  section  of  the  labeling  for 
the  drug. 
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(1 7)  P  Patient  counseling  information. 
This  section  of  the  labeling  must 
contain  information  useful  for  patients 
to  know  for  safe  and  effective  use  of  the 
drug  (e.g.,  precautions  concerning 
driving  or  the  concomitant  use  of  other 
substances  that  may  have  harmful 
additive  effects).  This  section  of  the 
labeling  must  appear  as  the  last  section 
of  the  comprehensive  prescribing 
information.  Any  approved  printed 
patient  information  or  Medication 
Guide  must  be  referenced  in  this  section 
of  the  labeling  and  the  full  text  of  such 
patient  information  or  Medication 
Guide  must  be  reprinted  immediately 
following  this  section  of  the  labeling. 

(d)  Format  requirements.  All  labeling 
information  required  under  paragraphs 
(a),  (b),  and  (c)  of  this  section  must  be 
printed  in  accordance  with  the 
following  specifications: 

(1)  All  Headings  and  subheadings 
must  be  highlighted  by  bold  type  that 
prominently  distinguishes  the  headings 
and  subheadings  from  other  labeling 
information.  Reverse  type  is  not 
permitted  as  a  form  of  highlighting. 

(2)  A  horizontal  line  must  separate  the 
information  required  by  paragraphs  (a), 
(b).  and  (c)  of  this  section. 

(3)  The  headings  listed  in  paragraphs 
(a)(4)  through  (a)(10),  (a){12),  (a)(13), 
and  (a)(14)  of  this  section  must  be 
highlighted  in  bold  type  and  must  be 
presented  in  the  center  of  a  horizontal 
line. 

(4)  If  there  are  multiple  subheadings 
listed  under  paragraphs  (a)(4)  through 
(a)(10),  (a)(12),  or  {a)(13)  of  this  section, 
each  subheading  must  be  preceded  by  a 
bullet  point. 

(5)  The  labeling  information  required 
by  paragraphs  (a)(1)  through  (a)(4), 
(a)(ll),  and  {a)(15)  must  be  in  bold 
print. 

(6)  The  letter  height  or  type  size  for 
all  labeling  information,  headings,  and 
subheadings  set  forth  in  paragraphs  (a), 
(b).  and  (c)  of  this  section  must  be  a 
minimum  of  8  points. 

(7)  The  index  numbers  and  identifiers 
(i.e,,  "P"  and  "R")  required  by 

§  201.56(d)  and  paragraphs  (c)(1) 
through  (c)(17)  of  this  section  must  be 
presented  in  bold  print  and  must 
precede  the  heading  or  subheading  by  at 
least  two  square  em's  (i.e.,  two  squares  . 
of  the  size  of  the  letter  "m"  in  8-point 
type). 

(8)  The  information  required  by 
paragraph  (a)  of  this  section,  not 
including  the  information  required 
under  paragraph  (a)(4),  must  be  limited 
in  length  to  an  amount  that,  if  printed 
in  2  columns  on  a  standard  sized  piece 
of  typing  paper  (8V2  by  x  11  inches), 
single  spaced,  in  8-point  type  with  V2- 
inch  margins  on  all  sides  and  between 


columns,  would  fit  on  one-half  of  the 
page. 

(9)  The  comprehensive  labeling 
sections  or  subsections  identified  in 
paragraph  (a)(5)  of  this  section  (i.e., 
those  containing  recent  labeling 
changes)  must  be  highlighted  by  the 
inclusion  of  a  vertical  line  on  the  left 
edge  of  the  new  or  modified  text. 

5.  Section  201.58  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  201 .58    Requests  for  waiver  of 
requirement  for  adequate  and  well- 
controlled  studies  to  substantiate  certain 
labeling  statements. 

A  request  under  §  201 .57(c)(2)(ii), 
(c){2)(iv){A),  and  (c)(9)(iv).  or  a  request 
under  §201. 80(b)(2),  (c)(2),  (c)(3)(i), 
(c)(3)(v),  and  (g)(4)  for  a  waiver  of  the 
requirements  of  §  314.126(b)  of  this 
chapter  must  be  submitted  in  writing  as 
provided  in  §  314.126(c)  of  this  chapter 
to  the  Director,  Center  for  Drug 
Evaluation  and  Research.  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  or.  if 
applicable,  the  Director.  Center  for 
Biologies  Evaluation  and  Research.  8800 
Rockville  Pike,  Bethesda.  MD  20892. 


§201.59    [Removed] 

6.  Section  201.59  Effective  date  of 
§§201.56.  201.57,  201.100(dj(3J,  and 
201.100(e)  is  removed. 

7.  Newly  redesignated  §  201.80  is 
amended  by  revising  paragraphs  (b)(2). 
(c)(2),  (f)(2)".  and  (m)(l)  and  by  adding  a 
new  sentence  after  the  first  sentence  of 
paragraph  (j)  to  read  as  follows: 

§  201 .80    Specific  requirements  on  content 
and  format  of  labeling  for  human 
prescription  drugs  and  biologies;  older 
drugs  not  described  in  §201 .56(b)(1). 

*         *         *         *         * 

(b)  *   *   * 

(2)  Data  that  demonstrate  activity  or 
effectiveness  in  in  vitro  or  animal  tests 
and  that  have  not  been  shown  by 
adequate  and  well-controlled  studies  to 
be  pertinent  to  clinical  use  may  be 
included  under  this  section  of  the 
labeling  onlv  if  a  waiver  is  granted 
under  §201."58  or  §  314.126(c)  of  this 
chapter. 

(c)*   *   * 

(2)(i)  For  drug  products  other  than 
biologies,  all  indications  listed  in  this 
section  of  the  labeling  must  be 
supported  by  substantial  evidence  of 
effectiveness  based  on  adequate  and 
well-controlled  studies  as  defined  in 
§  314.126(b)  of  this  chapter  unless  the 
requirement  is  waived  under  §  201.58  or 
§  314.126(c)  of  this  chapter.  Indications 
or  uses  must  not  be  implied  or 
suggested  in  other  sections  of  labeling  if 


not  included  in  this  section  of  the 
labeling. 

(ii)  For  biologies,  all  indications  listed 
in  this  section  of  the  labeling  must  be 
supported  by  substantial  evidence  of 
effectiveness.  Indications  or  uses  must 
not  be  implied  or  suggested  in  other 
sections  of  labeling  if  not  included  in 
this  section  of  the  labeling. 
***** 

(f)  *   *   * 

(2)  Information  for  patients.  This 
section  of  the  labeling  must  contain 
information  useful  for  patients  to  know 
for  safe  and  effective  use  of  the  drug 
(e.g..  precautions  concerning  driving  or 
the  concomitant  use  of  other  sustances 
that  may  have  harmful  additive  effects). 
Any  approved  printed  patient 
information  or  Medication  Guide  must 
be  referenced  in  this  section  of  the 
labeling  and  the  full  text  of  such  patient 
information  or  Medication  Guide  must 
be  reprinted  immediately  following  the 
last  section  of  labeling. 
***** 

(j)  Dosage  and  administration.  *   *   * 
Dosing  regimens  must  not  be  implied  or 
suggested  in  other  sections  of  labeling  if 
not  included  in  this  section  of  the 
labeling.  *   *   * 
***** 

(m)  *   •   * 

(1)  If  the  clinical  study  or  reference  is 
cited  in  the  labeling  in  place  of  a 
detailed  discussion  of  data  and 
information  concerning  an  indication 
for  use  of  the  drug,  the  reference  must 
be  based  upon,  or  the  clinical  study 
must  constitute,  an  adequate  and  well- 
controlled  study  as  described  in 

§  314.126(b)  of  this  chapter,  e.xcept  for 
biological  products,  and  must  not  imply 
or  suggest  indications  or  uses  or  dosing 
regimens  not  stated  in  the  "Indications 
and  Usage"  or  "Dosage  and 
Administration"  section  of  the  labeling. 
***** 

8.  Section  201.100  is  amended  by 
removing  paragraphs  (b)(5)  and  (b)(7). 
by  redesignating  paragraph  (b)(6)  as 
paragraph  (b)(5).  by  adding  a  new 
paragraph  (b)(6).  and  by  revising 
paragraphs  (b)(2)  and  (d)(3)  and  newly 
redesignated  paragraph  fb)(5)  to  read  as 
follows: 

§  201 .1 00    Prescription  drugs  for  human 
use. 

***** 

(b)  »   *   *  •         • 

(2)  The  recommended  or  usual 
dosage,  unless  not  required  under 
§20i.55;and 

***** 

(5)  An  identifying  lot  or  control 
number  from  which  it  is  possible  to 
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determine  the  complete  mdnufactiirinii 
history  of  the  package  of  the  drug 

(6)  In  the  case  of  containers  too  small 
or  otherwise  unable  to  dccommodate  a 
label  with  sufficient  space  to  hear  all 
such  information,  but  which  are 
packaged  within  an  outer  container 
from  which  they  are  removed  for 
dispensing  or  use,  the  information 
required  bv  paragraphs  (b)(2)  and  (h)l  il 
of  this  section  may  be  contained  in 
other  labeling  on  or  within  the  pat  kage 
from  which  it  is  to  be  dispensed;  the 


information  referred  to  in  paragraph 
(h](  I )  iif  this  section  may  be  placed  on 
such  outer  container  only;  and  the 
information  required  by  this  paragraph 
(bl(ti)  inav  be  on  the  crimp  of  the 
dispensing  tube 


(.M  The  intormation  required,  and  in 
the  format  spet:ified.  bv  ^t?  201.56, 
201  57.  an(i  201. HO 


Dated:  August  4.  2000. 
lane  E.  Henney, 

Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Sfcri'tarx'  of  Health  and  Human  Seniti's. 

Note:  The  following  appendix  will  not 
dppear  in  the  Code  of  Federal  Regulations. 
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HIGHLIGHTS  OF  PRESCRIBING  INFORMATION 

CAPOTEN®  TABLETS 

(captopril  tablets)  


WARNING:  USE  IN  PREGNANCY 

Whan  us«d  in  prsgnancy  during  the  second  and  third  trimettars, 
ACE  inhibKora  can  causa  iniury  and  even  death  to  the  develop- 
ing fetua.  When  pregnancy  is  detected,  CAPOTEN  should  t>e  dis- 
continued as  soon  as  possil>le.  See  WARNINGS/PRECAUTIONS: 
Fetal/Neonatal  Mort>idity  and  Mortality  (5.5). 


RECENT  LABEUNG  CHANGES 

Indications  (1.x) 

Warnings/Precautions  (5.x,  S.y,  5.z) 
Adverse  Reactions  (8.x) 

INDICATIONS  AND  USAGE 

•  Hypertension  (caution  in  renally-impaired  patients),  alone  or  In 
combination  with  other  anti-hypertensives  (1.1) 

•  Congestive  Heart  Failure,  usually  in  combination  with  diuretics  and 
digitalis  (1.2) 

•  Left  Ventricular  (LV)  Dysfunction  after  Myocardial  Infarction  to 
improve  survived  and  reduce  rmrbidity  in  clinically  stable  patients 
with  LV  ejection  fraction  s  40%  (1 .3) 

•  Diabetic  Nephropathy  (Type  I IDD  with  proteinuria  >  500  mg/day 
and  retinopathy)  (1 .4) 

DOSAGE  AND  ADMINISTRATION 
General:  Take  1  hour  before  meals.  Individualize  dosage. 


Indication 


Initiation  of 
Therapy 


Usual  Daily 
Dose 


Do  Not 
Exceed 


Hypertension 
IHeart  Failure 

LV  Dysfunction 

after  Ml 
Diabetic 

Nephropathy 


25  mg 
bid  or  tid 
25  mg  tid 


12.5mgtidt 


25-150  mg 
bid  or  tid* 
50-100  mg 
tid 

50  mg  tid 

25  mg  ttd 


450  mg/ 
day 

450  mg/ 
day 


'  Usual  daily  dosing  does  not  exceed  50  mg  BID  or  TID.  Consider 

adding  a  thiazide-type  diuretic.  (2.2) 
t  A  single  dose  of  6.25  mg  should  precede  initiation  of  12.5  mg 

therapy.  (2.4) 
Adjust  doss  in  renal  impairment  (2.6,  5.7) 


COMPREHENSIVE  PRESCRIBING  INFORMATION:  INDEX 

I  WARNING  REGARDING  USE  IN  PREGNANCY 

1  INDICATIONS  AND  USAGE 

1.1  Hypertension 

1 .2  Heart  Failure 

1 .3  Left  Ventricular  Dysfunction  after  Myocardial  Infarction 

1  4  Diabetic  Nephropathy 

2  DOSAGE  AND  ADMINISTRATION 

2.1  General 

2.2  Hypertension 

2.3  Heart  Failure 

2.4  LVF  after  Ml 

2.5  Diabetic  Nephropathy 

2.6  Dosage  Adjustment  in  Renal  Impairment 

3  HOW  SUPPUEO/STORAGE  AND  HANDUNG 

4  CONTRAINDICATIONS 

5  WARNINGS/PRECAUTIONS 

5.1  Angioedema 

5.2  Neutropenia/Agranulocytosis 

5.3  Proteinuria 

5.4  Hypotension  in  sait/volume  depletion 

5.5  Fetal/Neonatal  Mort>idity/Mortallty 

5.6  Hepatic  Failure 

5.7  Impaired  Renal  Function 

5.8  Hypertcalemia 

5.9  Cough 

5.10  Valvular  Stenosis 

5.11  Surgery/Anesthesia 

5.12  Hemodialysis 


HOW  SUPPUED 

Tablets:   12.5,  25,  50,  100  mg;  scored  (3) 


CONTRAINDICATIONS 

Known  hypersensitivity  (e.g.,  angioedema)  to  any  ACE  inhibitor. 


WARNINGS/PRECAUTIONS 

•  Angioedema  with  possibility  of  ainway  obstaictlon  (5.1) 

•  Neutropenia  (<1000/mm3)  with  myeloid  hypoplasia  (5.2) 

•  Excessive  hypotension  (5.4) 

•  Fetal/Neonatal  Morbidity  and  Mortality  (5.5) 

•  Hepatic  failure  (5.6) 

•  Use  with  caution  in  renal  impairment.   (2.6,  5.7) 

•  Hyperttaiemia  (5.8) 

•  Cough  (5.9) 

Most  Common  Adverse  Reactions  (  >  n/100)  (8) 

•  rash  (sometimes  with  arthralgia  and  eosinophllia),  taste 
impaimnent  (diminution  or  loss),  cough,  pmritus,  chest  pan, 
palpitations,  tachycardia,  proteinuria 

To  report  SUSPECTED  SERIOUS  ADRs,  call  (manufacturer)  at 
(phone  »)  or  FDA's  MedWatch  at  1-SO0^DA-108B 


DRUG  INTERACTIONS 

Diuretics  (6.1) 

Other  vasodilators  (6.2) 

Agents  Causing  Renin  Reieaise  (6.3) 

Beta-Blockers  (6.4) 

Agents  Increasing  Serum  Potassium  (6.5) 

Lithium  (6  7) 


USE  IN  SPECIRC  POPULATIONS 

Pregnancy:  Fetal/Neonatal  Morbidity  and  Mortality  (5  5) 

Lactating  Women:  Potential  for  serious  adverse  reactions  in 

nursing  infants.  (7.3) 

Pediatric  Use:  Safety  and  effectiveness  not  established.   Use  only 

if  other  measures  ineffective.  (7  4) 

Renal-impairment:  Use  with  caution.  (2.6,  5.7) 


See  P  for  PATIENT  COUNSEUNG  INFORMATION 


These  highlights  do  not  include  all  the  information  needed  to 
prescribe  Capoten  safely  and  effectively.  See  Capoten's 
comprettensive  prescribing  information  provided  below. 

m/yy 


6  DRUG  INTERACTIONS 

6.1  Hypotension-Patients  on  DiureticTherapy 

6.2  Agents  Having  Vasodilator  Activity 

6.3  Agents  Causing  Renin  Release 

6.4  Agents  With  Sympathetic  Activity 

6.5  Agents  Increasing  Seaim  Potassium 

6.6  Inhibitors  of  Endogenous  Prostaglandin  Synthesis 

6.7  Lithium 

6.8  Drug/Laboratory  Test  Interaction  (Acetone) 

7  USE  IN  SPECIFIC  POPULATIONS 

7.1  Pregnancy 

7.2  Labor  and  Delivery 

7.3  Lactating  Women 

7.4  Pediatric  Use 

7.5  Geriatric  Use 

8  ADVERSE  REACTIONS 
8.1  Altered  Laboratory  Findings 

10  OVERDOSAGE 

11  DESCRIPTION 

12  CUNICAL  PHARMACOLOGY 

12.1  Mechanism  of  Action 

12.2  Phamacodynamics 

12.3  Pfiarmacolanetics 

13  NONCLINICAL  TOXICOLOGY 

13.1  Carcinogenesis,  Mutagenesis,  Impairment  ot 

Fertility 
13.2 /^imal  Toxicology 

14  CUNICAL  STUDIES 

P      PATIENT  COUNSEUNG  INFORMATION 
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!     WARNING:  USE  IN  PREGNANCY 

Wb«n  ua«d  in  pragnancy  during  th«  ••cond  and  ttiird  trimestars. 
ACE  inhibitors  can  causa  in|ury  and  avan  daath  to  tha  davalop- 
ing  fatus.  When  pregnancy  is  delected  CAPOTEN  shouW  be  dis- 
continued as  soon  as  possible  See  *VARNINGS PRECAUTIONS 
Femi  Neonatal  MortxaiTv  and  MortanTv   5  5 


COMPREHENSIVE  PRESCRIBING  INFORMATION 

CAPOTEN  may  be  increased  to  100  mg  bid  or  tid  and  ttien,  if 


1      INDICATIONS  AND  USAGE 

1  1        Hypartansion:   CAPOTEN   is   indicated  'of  (he   treatment  of 

hypertension 

In  Ltsing  CAPOTEN  consideration  sfiould  be  given  to  ttie  "SK 
ot  neutropenia  agranulocytosis  see  WARNiNGSPRECAU- 
TIONS) 

CAPOTEN  icaptopnii  may  be  used  as  mitiai  therapy  tor 
patients  with  normal  renal  function  m  wtxjm  t^e  risn  is  relatively 
low  In  pafients  witfi  impaired  'enai  function  particularly  those 
witfi  collagen  vascular  disease  captopm  should  be  'eserved  for 
hypertensives  <vho  nave  either  jeveioped  unacceptable  side 
eflects  on  othe'  drugs  c  nave  'aiied  to  fesporxJ  satistactonly  to 
drug  combinations 

CAPO'''EN  s  effective  aione  and  m  combination  with  other 
antihypertensive  agents  especially  thia^idetype  diuretics  '''he 
blood  pressure  lowenng  effects  ot  captopnl  ana  thiazides  are 
approximately  additive 

1.2  Heart  Failure:  CAPOTEN  s  indicated  n  the  treatment  of 
congestive  heart  'ailure  usually  n  combination  with  diuretics  and 
d4gitalis  '''he  beneficial  effect  ot  captopnl  m  heart  failure  does  not 
require  the  presence  of  digitalis  however,  rrxjst  controlled  clini- 
cal tnal  expenence  with  captopri!  has  been  in  patients  receiving 
d'gitalis,  as  well  as  diuretic  treatment 

1.3  Left  Ventricular  Dysfunction  After  Myocardial  Infarction: 
CAPOTEN  IS  ndicaied  to  mprove  survival  'ollowing  myocardial 
infarction  r  clinically  stable  patients  with  left  ventricular  dysfunc 
tion  manifested  as  an  eiectton  'raction  ■.  40''o  and  to  reduce  the 
irKidence  of  overt  rieart  failure  and  subsequent  hospitalizations 
lor  congestive  neart  failure  >n  these  patients 

1.4  Diabetic  Nepfiropathy:  CAPO"^EN  is  indicated  'or  the  treat- 
ment of  diabetic  nephropathy  'p'otemuna  >500  mg;dayi  in 
patients  win  type  '  msulin-dependent  diabetes  mellitus  and 
retinopathy  CAPOTEN  decreases  the  rate  of  progression  of 
renai  nsutficiercy  and  development  of  serious  adverse  clinical 
outcomes  ■  death  or  need  for  renal  transplantation  or  dialysis; 

2  DOSAGE  AND  ADMINISTRATION 

2.1  CAPOTEN  icaptopnii  should  be  taKen  one  hour  before  meals. 
Dosage  must  be  individualized 

2.2  Hypertension:  lnltia^on  of  therapy  requires  consideration  ot 
'ecent  anshypertensive  drug  treatment,  the  extent  of  biood  pres- 
sure eievation    sa't  restnction   and  Dfher  clinical  circumstances   it 
possible  discon'inue  the  patients  p'evious  antihypertensive  drug 
regimen  for  cne  weeK  before  starring  CAPOTEN 

The  initial  dose  of  CAPOTEN  s  25  mg  Did  or  tid  H  satisfactory 
reduction  of  blood  pressu'e  has  "ot  tteeri  achieved  after  one  or 
two  weeks  the  dose  rnay  be  increased  to  50  mg  bid  or  tid 
Concomitant  sodium  'estnction  may  be  beneficial  when 
CAPOTEN  ' captopnl,  is  used  aione 

The  dose  of  CAPOTEN  n  hypertension  usually  does  not 
exceed  50  mg  ;id  Therefore  it  the  blood  pressure  nas  not  been 
satisfactorily  controlled  after  one  to  two  weeks  at  this  dose,  (and 
the  patient  s  riot  al'eady  receiving  a  diuretic  i  a  modest  dose  of 
a  thiazide-type  diuretic  i,e  g  nyorocniorothicizide  25  mq  daily  i 
should  be  added  The  diuretic  dose  may  be  increased  at  one  to 
two-week  intervals  until  its  highest  usual  antihypertensive  dose  is 
reached 

I!  CAPOTEN  is  being  started   r  a  patient  already  receiving  a 
diuretic  CAPO'''EN  therapy  snouid  be  nitiated  under  close  med- 
ical supervision  isee  DRUG  iN'^ERACTiONS  regarding  hypoten 
sion  |6  ti)    with  dosage  and  titration  ot  CAPOTEN  as  noted 
above 

It  further  blood  pressure  reduction  is  required,  ttie  dose  ot 


necessary,  to  150  mg  bid  or  tid  (while  continuing  tfie  diuretic) 

The  usual  dose  range  is  25  to  150  mg  bid  or  tid  A  maximum 
daily  dose  of  450  mg  CAPOTEN  should  not  be  exceeded 

For  patients  with  severe  hypertension  (eg  .  accelerated  or 
malignant  hypertension),  when  temporary  discontinuation  of 
current  antihypertensive  therapy  is  not  practical  or  desirable,  or 
when  prompt  titration  to  more  nonmotensive  blood  pressure  levels 
IS  indicated,  diuretic  should  be  continued  but  ottier  current  antihy- 
pertensive medication  stopped  and  CAPOTEN  dosage  promptly 
initiated  at  25  mg  bid  or  tid,  under  close  medical  supervision 

When  necessitated  by  the  patients  clinical  condition,  the  daily 
dose  of  CAPOTEN  may  be  increased  every  24  hours  or  less  under 
continuous  medical  supervision  until  a  satisfactory  blood  pressure 
response  is  obtained  or  the  maximum  dose  of  CAPOTEN  is 
reached  in  this  regimen,  addition  of  a  more  potent  diuretic,  eg. 
turosemide,  may  also  be  indicated 

Beta-blockers  may  also  be  used  in  confunction  with  CAPOTEN 
therapy  (see  DRUG  INTERACTIONS  (6  4)).  but  the  effects  of  the 
two  drugs  are  less  than  additive 

2.3  Heart  Failure:  Initiation  of  therapy  requires  consideration  of 
rec3nt  diuretk:  therapy  and  the  possibility  of  severe  salVvolume 
depletion  In  pahents  with  either  normal  or  low  blood  pressure, 
who  riave  been  vigorously  treated  with  diuretics  and  who  may  be 
hyponatremic  and/or  hypovolemic,  a  starting  dose  of  6  25  or  12  5 
mg  tid  may  minimize  the  magnitude  or  duration  of  the  hypoten- 
sive effect  (see  WARNINGS/PRECAUTIONS  Hypotension  (5  4)); 
for  these  patients,  titration  to  the  usual  daily  dosage  can  then 
occur  within  the  next  several  days 

For  most  patients  ttie  usual  initial  daily  dosage  is  25  mg  tid.  After 
a  dose  of  50  mg  tid  is  reached,  further  increases  in  dosage  should 
be  delayed,  where  possible,  for  at  least  two  weeks  to  determine  if 
a  satisfactory  response  occurs  Most  patients  studied  have  had  a 
satisfactory  clinical  improvement  at  50  or  100  mg  tid  A  maximum 
daily  dose  of  450  mg  of  CAPOTEN  should  not  be  exceeded. 

CAPOTEN  should  generally  be  used  in  conjunction  with  a 
diuretic  and  digitalis  CAPOTEN  therapy  must  be  Initiated  under 
very  close  medrcal  supervision 

2.4  Left  Ventricular  Dysfunction  After  Myocardial  Infarction: 
The  recommended  dose  for  long-term  use  in  patients  following  a 
myocardial  infarction  is  a  target  maintenance  dose  of  50  mg  tid 

Therapy  may  be  initiated  as  early  as  three  days  following  a 
myocardial  infarction  After  a  single  dose  of  6.25  mg,  CAPOTEN 
therapy  should  be  initiated  at  12.5  mg  tid  CAPOTEN  should  then 
be  increased  to  25  mg  tid  dunng  the  next  several  days  and  to  a 
target  dose  of  50  mg  tid  over  Bie  next  several  weeks  as  tolerated 
(see  CLINICAL  PHARMACOLOGY  (12.2)) 

CAPOTEN  may  be  used  in  patients  treated  with  other  post- 
myocardial  infarction  therapies,  eg  .  thrombolytics,  aspinn  beta 
blockers 

2.5  Diabetic  Nephropatfiy:  The  recommended  dose  of  CAPOTEN 
for  long  term  use  to  treat  diabetic  nephropathy  is  25  mg  tid. 

Other  antihypertensives  such  as  diuretics,  beta  blockers, 
centrally  acting  agents  or  vasodilators  may  be  used  in  coniunction 
with  CAPOTEN  if  additional  therapy  is  required  to  further  lower 
blood  pressure 

2.6  Dosage  Adjustment  In  Renal  Impairment:  Because 
CAPOTEN  is  excreted  pnmanly  by  the  kidneys,  excretion  rates 
are  reduced  in  patients  with  impaired  renal  function  These 
patients  will  take  kinger  to  reach  steady-state  captopnl  levels  and 
will  reach  higher  steady-state  levels  for  a  given  daily  dose  than 
patients  with  normal  renal  function  Therefore,  these  patients  may 
respond  to  smaller  or  less  frequent  doses 

Accordingly,  for  patients  with  significant  renal  impairment,  initial 
daily  dosage  of  CAPOTEN  should  be  reduced,  and  smaller  incre- 
ments utilized  for  titi'aOon,  which  should  be  quite  slow  (one-  to  two- 
week  intervals)  After  the  desired  therapeutic  effect  has  been 
achieved,  the  dose  should  be  slowly  back-titrated  to  determine  the 
minimal  effective  dose  When  concomitant  diuretic  therapy  is 
required,  a  loop  diuretic  (eg,  furosemide).  rather  than  a  thiazide 
diuretic  IS  preferred  m  patients  with  severe  renal  impairment  (See 
also  WARNINGS/PRECAUTIONS  Hemodialysis  (5,12)) 
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3  HOW  SUPPLIED 

12.5  mg  tablets  in  bottles  of  100  and  1000,  25  mg  tablets  in 
bottles  of  100  and  1000,  50  mg  tablets  in  bottles  of  100  and  1000, 
and  100  mg  tablets  in  bottles  of  100  Bottles  contain  a  desiccant- 
charcoal  canister. 

Unimatic  unit-dose  packs  containing  100  tablets  are  also  avail- 
able for  each  potency:  12.5  mg,  25  mg,  50  mg.  and  100  mg. 

The  12.5  mg  tablet  Is  a  biconvex  oval  with  a  partial  bisect  bar; 
the  25  mg  tabJet  is  a  biconvex  rounded  square  with  a  quadhsect 
bar:  the  50  and  100  mg  tablets  are  biconvex  ovals  with  a  bisect 
bar.  All  captopril  tablets  are  white  and  may  exhibit  a  slight  sul- 
furous  odor. 

Storage:  Do  not  store  above  86°  F.  Keep  botties  tightiy  closed 
(protect  from  moisture). 

4  CONTRAINDICATIONS 

CAPOTEN  (captopril)  is  contraindicated  in  patients  who  are 
hypersensitive  to  this  product  or  any  other  angiotensin-converting 
enzyme  inhibitor  (e.g.,  a  patient  who  has  experienced  angioede- 
ma  during  therapy  with  any  other  ACE  inhibitor). 

5  WARNINGS/PRECAUTIONS 

To  report  SUSPECTED  SERIOUS  ADRs,  call  (manufacturer)  at 
(phone  0)  or  FDA's  MadWatch  at  1-SOO-FDA-108S 

5.1  Angloedema 

Angioedema  involving  the  extremities,  face,  lips,  mucous 
membranes,  tongue,  glottis  or  larynx  has  been  seen  in  patients 
treated  with  ACE  inhibitors,  including  captopril.  If  angioedema 
involves  the  tongue,  glottis  or  larynx,  ainivay  obstruction  may  occur 
and  be  fatal.  Emergency  therapy,  including  but  not  necessanly 
limited  to,  subcutaneous  administration  ot  a  1:1000  solution  of 
epinephrine  should  be  promptiy  instituted. 

Swelling  confined  to  the  face,  mucous  membranes  of  the  mouth, 
lips  and  extremities  has  usually  resolved  with  discontinuation  of 
captopril;  some  cases  required  medical  therapy  (See  PATIENT 
COUNSELING  INFORMATION  (P)  and  ADVERSE  REACTIONS 
(8).) 

5.2  Neutropenia/Agranulocytosis 

Neutropenia  (clOOO/mm')  with  myeloid  hypoplasia  has 
resulted  from  use  of  captopril.  About  half  of  the  neutropenic 
patients  developed  systemic  or  oral  cavity  infections  or  other  fea- 
tures of  the  syndrome  of  agranulocytosis. 

The  risk  of  neutropenia  is  dependent  on  the  clinical  status  ot  the 
patient: 

In  clinical  tnals  in  patients  with  hypertension  who  have  normal 
renal  function  (serum  creatinine  less  than  1 ,6  mg/dL  and  no  colla- 
gen vascular  disease),  neutropenia  has  been  seen  in  one  patient 
out  of  over  8,600  exposed. 

In  patients  with  some  degree  of  renal  failure  (serum  creatinine  at 
least  1 .6  mg/dL)  but  no  collagen  vascular  disease,  the  risk  of  neu- 
tropenia In  clinical  trials  was  about  1  per  500,  a  frequency  over  15 
times  that  for  uncomplicated  hypertension.  Daily  doses  of  capto- 
pril were  relatively  high  in  these  patients,  particulariy  in  view  of 
their  diminished  renal  function.  In  foreign  marketing  expenence  in 
patients  with  renal  failure,  use  of  allopurinol  concomitantly  with 
captopril  has  been  associated  with  neutropenia  but  this  associa- 
tion has  not  appeared  in  U.S.  reports. 

In  patients  with  collagen  vascular  diseases  (e.g.,  systemic  lupus 
erythematosus,  scleroderma)  and  impaired  renal  function, 
neutropenia  occuned  in  3,7  percent  of  patients  in  clinical  trials. 
While  none  of  the  over  750  patients  in  formal  clinical  trials  ot  heart 
failure  developed  neutropenia,  it  has  occurred  during  the  subse- 
quent clinical  experience.  About  half  of  the  reported  cases  had 
serum  creatinine  >  1.6  mg/dL  and  more  than  75  percent  were  in 
patients  also  receiving  procainamide.  In  heart  failure,  it  appears 
that  the  same  risk  factors  for  neutropenia  are  present. 

The  neutropenia  has  usually  been  detected  within  three  months 
after  captopril  was  started.  Bone  n^arrow  examinations  in  patients 
with  neutropenia  consistentty  showed  myeloid  hypoplasia,  fre- 
quentiy  accompanied  by  erythroid  hypoplasia  and  decreased 
numbers  of  megakaryocytes  (e.g.,  hypoplastic  bone  marrow  and 


pancytopenia):  anemia  and  thrombocytopenia  were  sometimes 
seen. 

in  general,  neutrophils  returned  to  r>ormal  in  atxjut  two  weeks 
after  captopnl  was  discontinued,  and  serious  infections  were  limit- 
ed to  clinically  complex  patients  About  13  percent  of  the  cases  of 
neutropenia  have  ended  fatally,  but  almost  all  fatalities  were  in 
patients  with  senous  illness,  having  collagen  vascular  disease 
renal  failure,  heart  failure  or  immunosuppressant  ttierapy  or  a 
combination  of  these  complicating  factors 

Evaluation  of  the  hypertensive  or  heart  failure  patient 
should    always    include    assessment    of    renal    function. 

If  captopnl  IS  used  in  patients  with  impaired  renal  function,  white 
blood  cell  and  differential  counts  should  be  evaluated  pnor  to 
starting  treatiment  and  at  approximately  two-week  inter,  als  for 
about  three  months,  then  penodically 

In  patients  with  collagen  vascular  disease  or  who  are  exposed 
to  other  dnjgs  known  to  affect  the  white  cells  or  immune  response 
particulariy  when  there  is  impaired  renal  function,  captopm  should 
be  used  only  after  an  assessment  of  benefit  and  risk  ana  tiien 
with  caution 

All  patients  treated  with  captopnl  should  be  told  to  repon  any 
signs  of  infection  (e.g  ,  sore  throat,  fever)  If  infection  is  suspect- 
ed, white  cell  counts  should  be  performed  without  delay 

Since  discontinuation  of  captopnl  and  other  drugs  has  generally 
led  to  prompt  return  of  ttie  white  count  to  normal,  upon  confirma- 
tion of  neutropenia  (neutrophil  count  <1000'mm-^)  the  physician 
should  withdraw  captopnl  and  closely  follow  the  patients  course 

5.3  Proteinuria 

Total  unnary  proteins  greater  than  1  g  per  day  were  seen  in 
about  0.7  percent  ot  patients  receiving  captopnl.  About  90  percent 
of  affected  patients  had  evidence  of  prior  renal  disease  or  received 
relatively  high  doses  of  captopnl  (in  excess  of  150  mg/day).  or 
boHi.  The  nephrotic  syndrome  occurred  in  about  one-fifth  of  pro- 
teinuric patients  In  most  cases,  proteinuna  subsided  or  cleared 
within  six  months  whether  or  not  captopnl  was  continued 
Parameters  of  renai  function,  such  as  BUN  and  creatinine,  were 
seldom  altered  in  the  patients  with  proteinuria 

5.4  Hypotension 

Excessive  hypotension  was  rarely  seen  in  hypertensive  patients 
but  IS  a  possible  consequence  ot  captopnl  use  in  salt  volume 
depleted  persons  (such  as  those  treated  vigorously  with  oiureticsi 
patients  with  heart  failure  or  those  patients  undergoing  renal 
dialysis  (See  DRUG  INTERACTIONS  (6  11  ) 

In  heart  failure,  where  the  blood  pressure  was  either  normal  or 
low,  transient  decreases  in  mean  blood  pressure  greater  than  20 
percent  were  recorded  in  about  half  of  the  patients  This  transient 
hypotension  is  more  likely  to  occur  after  any  ot  the  first  several 
doses  and  is  usually  well  tolerated,  producing  either  no  symptoms 
or  brief  mild  lightheadedness,  although  m  rare  instances  it  has 
been  associated  with  arrhythmia  or  conduction  defects 
Hypotension  was  the  reason  for  discontinuation  ot  drug  m 
3  6  percent  ot  patients  with  heart  failure 

BECAUSE  OF  THE  POTENTIAL  FALL  IN  BLOOD  PRESSURE 
IN  THESE  PATIENTS,  THERAPY  SHOULD  BE  STARTED 
UNDER  VERY  CLOSE  MEDICAL  SUPERVISION.  A  starting  dose 
ot  6  25  or  12  5  mg  tid  may  minimize  the  hypotensive  effect 
Patients  should  be  followed  closely  tor  the  first  two  weeks  of  treat- 
ment and  whenever  the  dose  ot  captopn;  and  or  diuretic  is 
increased  In  patients  with  heart  failure,  reducing  the  dose  of 
diuretic,  if  feasible,  may  minimize  the  fall  in  blood  pressure 

Hypotension  is  not  per  se  a  reason  to  discontinue  captopnl 
Some  decrease  ot  systemic  blood  pressure  is  a  common  and 
desirable  obsen/ation  upon  initiation  of  CAPOTEN  captopnl) 
treatment  in  heart  failure.  The  magnitude  ot  the  decrease  is  great- 
est early  in  the  course  of  treatment:  this  effect  stabilizes  within  a 
week  or  two,  and  generally  returns  to  pretreatment  levels  without 
a  decrease  m  therapeutic  efficacy  within  two  months 

5.5  Fetal/Neonatal  Morbidity  and  Mortality 

ACE  inhibitors  can  cause  fetal  and  neonatal  morbidity  and  death 
when  administered  to  pregnant  women  Several  dozen  cases 
have  been  reported  in  the  world  literature  When  pregnaricy  is 
detected  ACE  inhibitors  should  be  discontinued  as  soon  as  pos- 
sible 

The  use  of  ACE  inhibitors  during  the  second  and  third  trimesters 
of  pregnancy  has  been  associated  with  fetal  and  neonatal  miury. 
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including  hypotension  neonatal  skull  hypoplasia,  anuria, 
reversible  or  irreversible  renal  failure  and  death  Oligohydramnios 
heis  also  Been  reported,  presumably  resulting  from  decreased  letai 
'enai  function  oligohydramnios  n  this  setting  has  been  associat 
ed  with  fetal  nmb  contractures  :raniotacial  deformation,  and 
hypoplastic  lung  development  ^rematunty,  intrauterine  growth 
retardation  and  patent  ductus  artenosus  have  also  been  reported, 
although  t  is  not  clear  whether  these  occurrences  were  due  to  the 
ACE  'nhibitor  exposure 

These  adverse  effects  do  not  appear  to  have  resulted  from 
ihtrautenne  ACE  inhibitor  exposure  that  has  been  limited  to  the 
first  tnmester  Mothers  wriose  embryos  and  (etuses  are  exposed 
to  ACE  inhibitors  only  during  the  first  trimester  should  be  so 
informed  Nonetheless  when  patients  become  pregnant 
physicians  should  rnaKe  every  effort  to  discontinue  the  use  of 
;aptopni  as  soon  as  possible 

Rarely  probably  less  often  than  once  in  every  ttKJusand 
pregnancies  "o  alternative  to  ACE  inhibitors  will  be  found  m 
these  rare  cases  the  mothers  should  be  appnsed  of  the  potential 
hazards  to  'neir  fetuses  ana  senal  ultrasound  examinations 
should  be  performed  tc  assess  the  intraammotic  environment 

If  oligohydramnios  is  :>0served  captopnl  should  be  discontinued 
unless  it  IS  considered  iite-savmq  for  (he  mother  Contraction 
stress  testing  CS"'  a  non-st'ess  test  iNS"^i  or  biophysical  profil- 
ing iBPPi  may  be  appropriate  depending  upon  the  ween  of  preg- 
nancy Patents  and  physicians  should  be  aware  however  that 
oligohydramnios  may  not  appear  until  after  the  fetus  has  sustained 
irreversible  mjury 

Infants  with  histones  of  m  utero  exposure  to  ACE  inhibitors 
should  be  closely  observed  for  hypotension  ohguna  and  hyper- 
kalemia If  oliguria  occurs  attention  should  be  directed  toward 
support  of  blood  pressure  and  ^enai  pertusion  Exchange  transfu- 
sion or  dialysis  may  be  required  as  a  means  of  reversing  hypoten- 
sion and- or  substituting  'or  disordered  renal  function  While  capto- 
pnl may  be  removed  from  the  adult  circulation  by  henx)dialysis. 
there  is  inadequate  data  concerning  the  effectiveness  of 
hemodialysis  tor  removing  it  from  the  circulation  of  neonates  or 
children  Peritoneal  dialysis  is  not  effective  for  removing  captopnl, 
there  IS  no  information  concerning  exchange  transfusion  for 
'emoving  captopnl  from  the  general  circulation 

When  captopnl  was  given  to  'abbits  at  doses  about  0  8  to  70 
times  I  on  a  mgkg  basis  I  the  maximum  -ecommended  human 
Jose  ow  incidences  of  craniofacial  malformations  were  seen  No 
teratogenic  effects  of  captoprii  were  seen  m  studies  of  pregnant 
'ats  and  hamsters  On  a  mg,kg  basis  the  doses  used  were  up  to 
'50  times  in  hamsters  i  and  625  times  nn  ratsi  the  nnaximuni 
recommended  n^rnan  dose 

5.6  Hepatic  Failure 

Rarely  ACE  inhibitors  f^ave  been  associated  with  a  syndrome 
that  starts  with  crioiestatic  launoice  and  progresses  to  fulminant 
nepatic  necrosis  and  i  sometimes i  death  The  mechanism  of  this 
syndrome  is  not  understood  Patients  receiving  ACE  inhibitors 
wtio  develop  laundice  or  marked  elevations  of  hepatic  enzymes 
should  discontinue  'he  ACE  inhibitor  and  receive  appropriate 
medical  follow-up 

5.7  Impaired  Renal  Function 

Hyperrensiorv- Some  patients  with  renal  disease,  particularly 
those  with  severe  renal  arter/  stenosis  r^a^^e  developed  increas- 
es in  BUN  and  serum  creatinine  after  reduction  of  blood  pressure 
with  captopnl  Captopnl  dosage  reduction  and/or  discontinuation 
of  diuretic  may  be  required  For  some  of  these  patients,  it  may  not 
be  possible  to  normalize  blood  pressure  and  maintain  adequate 
renal  perfusion 

Heart  Failure-- ^Dou\.  20  percent  of  patients  develop  stable 
elevations  of  BUN  and  serum  creatinine  greater  than  20  percent 
above  normal  or  baseline  upon  long-term  treatment  with  captopnl 
Less  ttian  5  percent  of  patients  generally  those  with  severe  pre- 
existing renal  disease,  required  discontinuation  of  treatment  due 
to  progressively  increasing  creatinine  subsequent  improvement 
probably  depends  upon  the  seventy  of  the  underlying  renal 
disease 

See  CLINICAL  PHARMACOLOGV  '^2^  DOSAGE  AND  ADMIN- 
ISTRATION ;2  5i  ADVERSE  REACTIONS  Altered  Laboratory 
Findings  (8  1 1 

5.8  Hyperkalemia 


Elevations  in  serum  potassium  have  been  observed  in  some 
patients  treated  with  ACE  inhibitors,  including  captopnl  When 
treated  with  ACE  inhibitors,  patients  at  nsk  for  ttie  development  of 
hyperkalemia  include  those  with  renal  Insufficiency;  diabetes  mel- 
litus.  and  those  using  concomitant  potassium-spanng  diuretics, 
potassium  supplements  or  potassium-containing  salt  substitutes: 
or  other  drugs  associated  with  increases  in  serum  potassium  In  a 
trial  of  type  I  diabetic  patients  with  proteinuria,  the  incidence  of 
withdrawal  of  treatment  with  captopnl  for  hyperkalemia  was  2% 
(4/207)  In  two  tnals  of  normotensive  type  I  diabetic  patients  with 
microalbuminuna.  no  captopnl  group  subjects  had  hyperkalemia 
(0/1161  (See  PATIENT  COUNSELING  INFORMATION  (P),  DRUG 
INTERACTIONS  (6  5i  ADVERSE  REACTIONS  Altered 
Laboratory  Findings  (8  1  i  i 

5.9  Cough 

Cough  has  been  reported  with  the  use  of  ACE  inhibitors 
Charactenstically,  the  cough  is  nonproductive,  persistent  and 
resolves  after  discontinuation  of  therapy  ACE  inhibitor-induced 
cough  should  be  considered  as  part  of  the  differential  diagnosis  of 
cough 

5.10  Valvular  Stenosis 

There  is  concem  on  theorebcal  grounds,  ttiat  patients  with 
aortic  stenosis  might  be  at  particular  nsk  of  decreased  coronary 
perfusion  when  treated  with  vasodilators  because  they  do  not 
develop  as  much  atterload  reduction  as  others 

5.11  Surgery/Anesthesia 

In  patients  undergoing  maior  surgery  or  dunng  anesthesia  with 
agents  that  produce  hypotension,  captopnl  will  block  angiotensin  II 
•rmation  secondary  to  compensatory  renin  release  If  hypoten- 
sion occurs  and  is  considered  to  be  due  to  this  mechanism,  it  can 
be  corrected  by  volume  expansion 

5.12  Hemodialysis 

Recent  clinical  observations  have  shown  an  association  of 
bypersensitivity-like  (anaphylactoid)  reactions  dunng  hemodialy- 
sis with  high-flux  dialysis  membranes  (e  g  .  AN69)  in  patients 
receiving  ACE  inhibitors  in  these  patients,  consideration  should 
be  given  to  using  a  different  type  of  dialysis  membrane  or  a 
different  class  of  medication 

6      DRUG  INTERACTIONS 

6.1  Hypotension-Patients  on  Diuretic  Ttierapy 

Patients  on  diuretics  and  especially  those  in  whom  diuretic 
therapy  was  recently  instituted,  as  well  as  those  on  severe  dietary 
salt  restnction  or  dialysis,  may  occasionally  expenence  a  precipi- 
tous reduction  of  blood  pressure  usually  within  the  first  hour  after 
receiving  the  initial  dose  of  captopnl 

The  possibility  of  hypotensive  effects  with  captopnl  can  be  min- 
imized by  either  discontinuing  the  diuretic  or  increasing  the  salt 
intake  approximately  one  week  pnor  to  initiation  of  treatment  with 
CAPOTEN  or  initiating  therapy  with  small  doses  (6,25  or  12  5  mg) 
Alternatively,  provide  medical  supervision  for  at  least  one  hour 
after  the  initial  dose  If  hypotension  occurs,  the  patient  should  be 
placed  in  a  supine  position  and,  it  necessary,  receive  an  intra- 
venous infusion  of  normal  saline  This  transient  hypotensive 
response  is  not  a  contraindication  to  further  doses  which  can  be 
given  without  difficulty  once  the  blood  pressure  has  increased 
after  volume  expansion 

6.2  Agents  Having  Vasodilator  Activity 

Data  on  the  effect  of  concomitant  use  of  other  vasodilators  in 
patients  receiving  CAPOTEN  for  heart  failure  are  not  available, 
therefore  nitroglycenn  or  other  nitrates  (as  used  for  management 
of  anginal  or  other  drugs  having  vasodilator  activity  sfiould.  if  pos- 
sible, be  discontinued  before  startng  CAPOTEN  If  resumed 
dunng  CAPOTEN  therapy,  such  agents  should  be  administered 
cautiously,  and  perhaps  at  lower  dosage. 

6.3  Agents  Causing  Renin  Release 

Captopnl's  effect  will  be  augmented  by  antihypertensive  agents 
that  cause  renin  release  For  example,  diuretics  (eg.,  thiazides) 
may  activate  the  renm-angiotensin-akjosterone  system. 

6.4  Agenu  Affecting  SympatfMtIc  Activity 

The  sympathetic  nervous  system  may  be  especially  important  in 
supporting  blood  pressure  in  patents  receiving  captopnl  alone  or 
with  diuretics  Therefore,  agents  affecting  sympathetic  activity 
(e  g  ,  ganglionic  blocking  agents  or  adrenergk:  neuron  blocking 
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agents)  should  be  used  with  caution.  Beta-adrenergic  blocking 
drugs  add  some  further  antihypertensive  effect  to  captoprii,  but  the 
overall  response  is  less  than  additive, 

6.5  Agents  Increasing  Serum  Potassium 

Since  captoprii  decreases  aldosterone  production,  elevation  of 
serum  potassium  may  occur  Potassium-sparing  diuretics  such  as 
spironolactone,  triamterene,  or  amiloride,  or  potassium  supple- 
ments should  be  given  only  for  documented  hypokalemia,  and 
then  with  caution,  since  they  may  lead  to  a  significant  increase  of 
serum  potassium.  Salt  substitutes  containing  potassium  should 
also  be  used  with  caution. 

6.6  InhibHora  Of  Endogenous  Prostaglandin  Synthesis 

It  has  been  reported  that  indomethacin  may  reduce  the  antihy- 
pertensive effect  of  captoprii,  especially  in  cases  of  low  renin 
hypertension.  Other  nonsteroidal  anti-inflammatory  agents  (e.g., 
aspirin)  may  also  have  this  effect. 

6.7  Lithium 

Increased  semm  lithium  levels  and  symptoms  of  lithium  toxicity 
have  been  reported  in  patients  receiving  concomitant  lithium  and 
ACE  inhibitor  therapy  These  drugs  should  be  coadministered  with 
cauton  and  frequent  nKmitoring  of  semm  lithium  levels  is  recom- 
mended. If  a  diuretic  is  also  used,  it  may  increase  the  risk  of 
lithium  toxicity. 

6.8  Drug/Laboratory  Test  Interaction 

Captoprii  may  cause  a  false-positive  urine  test  for  acetone. 

7  USE  IN  SPECIFIC  POPULATIONS 

7.1  Pregnancy  Categories  C  (first  trimester)  and  0  (second  and 
third  trimesters)  See  WARNINGS/PRECAUTIONS: 
Fetal/Neonatal  Morbidity  and  Mortality  (5.5). 

7.3  Lactating  Women 

Concentrations  of  captoprii  in  human  milk  are  approximately  one 
percent  of  those  in  maternal  blood.  Because  of  the  potential  for 
senous  adverse  reactions  in  nursing  infants  from  captoprii,  a  deci- 
sion should  be  made  whether  to  discontinue  nursing  or  to  discon- 
tinue the  dhjg,  taking  into  account  the  importance  of  CAPOTEN 
(captoprii)  to  the  mother  (See  USE  IN  SPECIFIC  POPULATIONS 
Pediatric  Use  (7.4).) 

7.4  Pediatric  Use 

Safety  and  effectiveness  in  children  have  not  been  established 
There  is  limited  experience  reported  in  the  literature  with  the  use 
of  captoprii  in  the  pediatric  population;  dosage,  on  a  weight  basis, 
was  generally  reported  to  be  comparable  to  or  less  than  that  used 
in  adults. 

Infants,  especially  newtxjms,  may  be  more  susceptible  to  the 
adverse  hemodynamic  effects  of  captoprii.  Excessive,  prolonged 
and  unpredictable  decreases  in  blood  pressure  and  associated 
complications,  including  oliguria  and  seizures,  have  been 
reported. 

CAPOTEN  (captoprii)  should  be  used  in  children  only  If  other 
measures  for  controlling  blood  pressure  have  not  been  effective. 

8  ADVERSE  REACTIONS 

Reported  incidences  are  based  on  clinical  trials  involving 
approximately  7000  patients. 

flena/.  About  one  of  100  patients  developed  proteinuria  (see 
WARNINGS/PRECAUTIONS  (5.3)). 

Each  of  the  following  has  been  reported  in  approximately  1  to  2 
of  1000  patients  and  are  of  uncertain  relationship  to  dmg  use: 
renal  insufficiency,  renal  failure,  nephrotic  syndrome,  polyuria, 
oliguria,  and  urinary  frequency. 

Hematologic:  Neutropenia/agranulocytosis  has  occurred  (see 
WARNINGS/PRECAUTIONS  (5.2)).  Cases  of  anemia,  thrombocy- 
topenia,      and       pancytopenia       have       been       reported. 

Dermatologic:  Rash,  often  with  pmritus,  and  sometimes  with 
fever,  arthralgia,  and  eosinophilia,  occurred  in  about  4  to  7 
(depending  on  renal  status  and  dose)  of  100  patients,  usually  dur- 
ing the  first  four  weeks  of  therapy.  It  is  usually  maculopapular,  and 
rarely  urticarial.  The  rash  is  usually  mild  and  disappeais  within  a 
few  days  of  dosage  reduction,  short-term  treatment  with  an  anti- 
histaminic  agent,  and/or  discontinuing  therapy;  remission  may 
occur  even  if  captoprii  is  continued.  Pmritus,  without  rash,  occurs 
in  about  2  of  100  patients.  Between  7  and  10  percent  of  patients 
with  skin  rash  have  shown  an  eosinophilia  and/or  positive  ANA 


titers.  A  reversible  associated  pemphigoid-like  lesion,  and  photo 

sensitivity,  have  also  been  reported 

Flushing  or  pallor  has  been  reported  in  2  to  5  of  1000  patients 

Cardiovascular:  Hypotension  may  occur;  see  DRUG  INTERAC- 
TIONS (6  1 )  for  discussion  of  hypotension  with  captopnl  therapy 

Tachycardia,  chest  pain,  and  peilpitations  have  each  been 
observed  in  approximately  1  of  100  patients 

Angina  pectons,  myocardial  infarction,  Raynauds  syndrome 
and  congestive  heart  failure  have  each  occurred  in  2  to  3  of  1000 
patents 

Dyspeus/a  Approximately  2  to  4  (depending  on  renal  status  and 
dose)  of  100  patients  developed  a  diminution  or  loss  of  taste 
perception.  Taste  impairment  is  reversible  and  usually  self-limited 
(2  to  3  months)  even  with  continued  drug  administration  Weight 
loss  may  be  associated  with  the  loss  of  taste 

Angioedema:  Angioedema  involving  the  extremities,  face  lips, 
mucous  membranes,  tongue,  glottis  or  larynx  has  been  reported  in 
approximately  one  in  1000  patients  Angioedema  involving  the 
upper  airways  has  caused  fatal  airway  obstruction.  (See  PATIENT 
COUNSELING  INFORI^flATION  (P)  ) 

Cough  Cough  has  been  reported  in  0.5-2%  of  patients  treated 
with  captoprii  in  clinical  tnals  (See  WARNINGS/PRECAUTIONS 
Cough  (5.9).) 

The  following  have  been  reported  in  about  0  5  to  2  percent  of 
patients  but  did  not  appear  at  increased  frequency  compared  to 
placebo  or  other  treatments  used  in  controlled  trials,  gastnc  irnta- 
tion,  abdominal  pain,  nausea,  vomiting,  diarrhea,  anorexia,  consti- 
pation, aphthous  ulcers,  peptic  ulcer,  dizziness,  headache, 
malaise,  fatigue,  insomnia,  dry  mouth,  dyspnea,  alopecia,  pares- 
thesias 

Other  clinical  adverse  effects  reported  since  the  drug  was 
marketed  are  listed  below  by  body  system  In  this  setting,  an 
incidence  or  causal  relationship  cannot  be  accurately  determined 

Body  as  a  whole   Anaphylactoid  reactions  (see  WARNINGS/ 
PRECAUTIONS:  Hemodialysis  (5.12)) 

Genera;  Asthenia,  gynecomastia 

Cardiovascular  Cardiac  arrest,  cerebrovascular  accidenl'insuf- 
ficiency  rhythm  disturbances,  orthostatic  hypotension,  syncope 

Dermatologic:  Bullous  pemphigus,  erythema  multiforme  (includ- 
ing Stevens-Johnson  syndrome),  exfoliative  dermatitis 

Gastrointestinal:  Pancreatitis,  glossitis,  dyspepsia 

Hematologic:  Anemia,  Including  aplasticand  hemolytic 

Hepatobiliary:  Jaundice,  hepatitis,  including  rare  cases  of 
necrosis,  cholestasis 

Metabolic  Symptomatic  hyponatremiia 

Musculoskeletal:  Myalgia,  myasthenia 

Nervous/Psyctiiatnc:  Ataxia,  confusion,  depression,  nervous- 
ness, somnolence. 

Respiratory:  Bronchospasm,  eosinophilic  pneumonitis,  rhinitis 

Special  Senses:  Blurred  vision 

Urogenital  Impotence 

As  with  other  ACE  inhibitors,  a  syndrome  has  been  reported 
which  may  include:  fever,  myalgia,  arthralgia,  interstitial  nephritis, 
vasculitis,  rash  or  other  dermatologic  manifestations,  eosinophilia 
and  an  elevated  ESR 

Fetal/Neonatal  Morbidity  and  Mortality 

See  WARNINGS/PRECAUTIONS:   Fetal/Neonatal   Morbidity  and 

Mortality. 

8.1       Altered  Laboratory  Findings 

Serum  Electrolytes:  Hyperkalemia:  small  increases  in  semm 
potassium,  especially  in  patients  with  renal  impairment  (see 
WARNINGS/PRECAUTIONS  (5,8)) 

Hyponatremia:  particularty  in  patients  receiving  a  low  sodium 
diet  or  concomitant  diuretics 

BUN/Serum  Creatinine:  Transient  elevations  of  BUN  or 
serum  creatinine  especially  m  volume  or  salt  depleted  patients 
or  those  with  renovascular  hypertension  may  occur  Rapid 
reduction  of  longstanding  or  martcedly  elevated  blood  pressure 
can  result  in  decreases  in  the  glomerular  filtration  rate  and.  in 
turn,  lead  to  increases  in  BUN  or  semm  creatinine 

Hematologic:  A  positive  ANA  has  been  reported 

Liver  Function  Tests  Elevations  of  liver  transaminases,  alka- 
line phosphatase,  and  semm  bilirubin  have  occurred 
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10  OVERDOSAGE 

Correction  of  hypotension  »vo<jld  be  of  pnmary  concern 

Voiun".e  expansior"  witti  an  intravenous  mfusion  o*  normal  salme 
IS  t^e  rreatmen!  of  cnoice  tor  'estoratioo  of  biooo  pressure 
While  capfocni  may  De  'ei"^':  vea  from  t^e  adult  circulation  Dy 
hemoaiaiys.s  there  s  inadequate  aaia  concerning  tne  effective- 
ness of  ler'noaialysis  for  removing  i!  from  the  circulation  of 
neonates  or  children  Peritoneal  dialysis  is  nol  effective  for 
removing  captopnl,  ttiere  is  no  ntormation  concerning  exchange 
transfusion  for  removing  captopnl  from  the  general  circulation 

11  DESCRIPTION 

CAPOTEN  'captopnl)  is  a  specific  competihve  inhibitor  of 
angiotensin  i-converting  enzyme  i  ACE),  the  enzyme  responsible 
tor  the  conversion  o*  angiotensin  i  to  angiotensin  il 

CAPOTEN  s  cjesignated  chemically  as  l  i(2S)-3-mercapto- 
2-methylpropionyi;-,.-proline  [MVJ  217  29] 

Captopnl  s  a  jvhite  to  otf-white  crystalline  powder  that  may 
have  a  slight  suifurous  odor  it  is  soluble  m  water  lapprox  '60 
mg,mL-  me'hanol,  and  ethanol  and  spanngly  soluble  m  chloro- 
form and  ethyl  acetate 

CAPOTEN  IS  available  n  cotencies  of  12  5  mg.  25  mg 
50  mg.  and  100  rng  as  scored  tablets  tor  oral  administration 
Inactive  ingredients  microcrystailine  cellulose,  com  starch 
'actose  and  steanc  acid 

12  CLINICAL  PHARMACOLOGY 

12.1  Mechanism  of  Action 

The  mechanism  of  action  of  CAPOTEN  has  not  yet  t>een  fully 
elucidated  its  beneficial  eftects  m  hypertension  and  heart 
failure  appear  to  result  pnmaniy  from  Suppression  of  the  renin 
angiotensin-aldosterone  systen-^  However  there  is  no  consis- 
tent ■corr6la^on  between  renin  leveis  and  response  to  the  drug 
Renin,  an  enzyme  synttiesizea  by  the  Kidneys  is  released  into 
the  circulation  where  it  acts  on  a  plasma  globulin  substrate  to 
produce  angiotensin  I  a  leiatiyely  inactive  Jecapepude 
Angiotensin  :s  then  converted  by  angiotensin  converting 
enzyme  ACEi  to  angiotensin  ii  a  potent  endogenous  vasocon 
stnctor  substance  Angiotensin  ii  also  stimulates  aldosterone 
secretion  from  the  adrenai  cortex  thereby  contributing  to  sodi- 
um and  fluid  retention 

CAPOTEN  prevents  the  :onversion  of  angiotensin  I  to 
angiotensin  li  by  inhibition  of  ACE  a  peptidyldipeptide  cartx3xy 
hydrotase  This  inhibition  has  beer^  demonstrated  m  both  healthy 
human  subjects  and  m  animals  Dy  sfxDwmg  that  the  elevation  of 
blood  pressure  caused  Dy  exogenously  administered 
angiotensin  :  was  attenuated  or  abolished  by  captopnl  in  ani- 
mal studies  captopnl  did  riot  a;ter  the  pressor  responses  to  a 
number  of  other  agents,  including  angiotensin  ll  and  norepi- 
nephnne  indicating  specificity  of  action 

ACE  IS  identical  to  "bradyKininase  '  and  CAPOTEN  may  also 
interfere  with  tfie  degradation  of  the  vasodepressor  peptide 
b'adykinin  increased  concentrations  of  bradykinin  or 
prostaglandin  E^  may  also  have  a  role  in  the  therapeutic  effect 
of  CAPOTEN 

inhibiton  of  ACE  results  m  decreased  plasma  angiotensin  II 
and  increased  plasma  renin  activity  (PRA)  tfie  latter  resulting 
from  loss  of  negative  feedback  on  renin  release  caused  by 
reduction  m  angiotensin  II  The  reduction  of  angiotensin  II  leads 
to  decreased  aldosterone  secretion,  and,  as  a  result,  small 
increases  m  serum  potassium  may  occur  along  with  sodium 
and  fluid  loss 

The  antihypertensive  effects  persist  for  a  tonger  penod  of 
time  ttian  does  demonstrable  inhibition  of  circulating  ACE   it  is 
.    not  Known  whether  the  ACE  present  m  vascular  endothelium  is 
inhibited  longer  than  the  ACE  in  circulating  blood 

12.2  Pharmacodynamics 

Administration  of  CAPOTEN  results  m  a  reduction  of  pen- 
pheral  artenai  resistance  in  hypertensive  patients  with  either  no 
change  or  an  increase  in  cardiac  output  There  is  an  increase 
n  renal  blood  flow  following  administration  of  CAPOTEN  and 
glomerular  filtration  rate  is  usuaiiy  unchanged 
'  Reductions  of  blood  pressure  are  usually  maximal  60  to  90 

minutes  after  oral  administration  of  an  individual  dose  of 


CAPOTEN  The  duration  of  effect  is  dose  related  The  reduction 
in  blood  pressure  may  be  progressive,  so  to  achieve  maxin^l 
therapeutic  effects,  several  weeks  of  therapy  may  be  required. 
The  blood  pressure  lowering  effects  of  captopnl  and  ttiiazide- 
type  diuretics  are  additive  In  contrast,  captopnl  and  beta- 
blockers  have  a  less  than  additive  effect 

Blood  pressure  is  lowered  to  about  the  same  extent  in  both 
standing  and  supine  positions  Orthostatic  effects  and  tachycar- 
dia are  infrequent  but  may  occur  in  volume  depleted  patients 
Abaipt  withdrawal  of  CAPOTEN  has  not  been  associated  with  a 
rapid  increase  in  blood  pressure 
12.3     Pharmacokinetics 

After  oral  administration  of  therapeutic  doses  of  CAPOTEN, 
rapid  absorption  occurs  with  peak  blood  levels  at  at)ou1  one 
hour  The  presence  of  food  in  the  gastrointestinal  tract  reduces 
absorption  by  about  30  to  40  percent;  captopnl  therefore  should 
be  given  one  hour  before  meals  Based  on  cart)on-14  labeling, 
average  minimal  absorption  is  approximately  75  percent  In  a 
24-hour  penod.  over  95  percent  of  the  absorbed  dose  is  elimi- 
nated in  the  urine.  40  to  50  percent  is  unchanged  drug;  most  of 
the  remainder  is  the  disulfide  dimer  of  captopnl  and  captopnl- 
cysteine  disulfide 

Approximately  25  to  30  percent  of  the  circulating  drug  is 
bound  to  plasma  proteins  The  apparent  elimination  half-life  for 
total  radioactivity  in  blood  is  probably  less  than  3  hours  An  accu- 
rate determination  of  half-life  of  unchanged  captopnl  is  not.  at 
present,  possible,  but  it  is  probably  less  than  2  hours  In  patients 
with  renal  impairment,  however,  retention  of  captopnl  occurs 
(see  DOSAGE  AND  ADMINISTRATION  (2,6)) 

Studies  in  rats  and  cats  indicate  that  CAPOTEN  does  not 
cross  the  blood-brain  barner  to  any  significant  extent. 

13    NONCLINICAL  TOXICOLOGY 

13.1  Carcinogenesis,  Mutagenesis  and  Impairmant  of  Fertility 

Two-year  studies  with  doses  of  50  to  1350  mg/kg/day  in  mice 
and  rats  failed  to  sfiow  any  evidence  of  carcinogenic  potential 
The  high  dose  in  these  studies  is  150  times  the  maximum 
recommended  human  dose  of  450  mg,  assuming  a  50-kg  sub- 
lect  On  a  body-surface-area  basis,  the  high  doses  for  mice  and 
rats  are  13  and  26  times  the  maximum  recommended  human 
dose,  respectively 

Studies  in  rats  have  revealed  no  impairment  of  fertility. 

13.2  Animal  Toxicology 

Chronic  oral  toxicity  studies  were  conducted  in  rats  (2  years), 
dogs  (47  weeks,  1  year),  mice  (2  years),  and  monkeys  (1  year). 
Significant  drug-related  toxicity  included  effects  on  hema- 
topoiesis,  renal  toxicity,  erosion/ulcerafion  of  the  stomach,  and 
variation  of  retinsil  blood  vessels 

Reductions  in  hemoglobin  and/or  hematocnf  values  were 
seen  in  mice,  rats,  and  monkeys  at  doses  50  to  150  times  the 
maximum  recommended  human  dose  (MRHD)  of  450  mg, 
assuming  a  50-mg  subject.  On  a  body-surface-area,  these 
doses  are  5  to  25  times  maximum  recommended  human  dose 
(MRHD)  Anemia,  leukopenia,  thrombocytopenia,  and  bone 
marrow  suppression  occurred  In  dogs  at  doses  8  to  30  times 
MRHD  on  a  body-weight  basis  (4  to  15  times  MRHD  on  a 
surface-area  basis).  The  reductions  in  hemoglobin  and  hema- 
tocnf values  in  rats  and  mice  were  only  significant  at  1  year  and 
returned  to  normal  with  continued  dosing  by  the  end  of  the 
study  Marl<ed  anemia  was  seen  at  all  dose  levels  (8  to  30  times 
MRHD)  in  dogs,  whereas  nxxlerate  to  marked  leukopenia  was 
noted  only  at  15  and  30  times  MRHD  and  thrombocytopenia  at 
30  times  MRHD.  The  anemia  could  be  reversed  upon 
discontinuation  of  dosing  Bone  marrow  suppression  occurred  to 
a  varying  degree,  being  associated  only  with  dogs  ttiat  died  or 
were  sacnticed  in  a  moribund  condition  In  the  1  year  study. 
However,  in  the  47-week  study  at  a  dose  30  times  MRHD.  bone 
marrow  suppression  was  found  to  be  reversible  upon  continued 
drug  administration 

Captopnl  caused  hyperplasia  of  the  luxtagksmerular  appara- 
tus of  the  kidneys  in  mice  and  rats  at  doses  7  to  200  times 
MRHD  on  a  body-weight  basis  (0.6  to  35  times  MRHD  on  a  sur- 
face-area basis),  in  monkeys  at  20  to  60  times  MRHD  on  a 
body-weight  basis  (7  to  20  times  MRHD  on  a  surface-area 
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basis);  and  in  dogs  at  30  times  MRHD  on  a  body-weight  basis 
(15  times  MRHD  on  a  surface-area  basis). 

Gastric  erosions/ulcerations  were  increased  In  incidence  in 
male  rats  at  20  to  200  times  MRHD  on  a  body-weight  basis  (3.5 
and  35  times  MRHD  on  a  surface-area  basis);  in  dogs  at  30 
times  MRHD  on  a  body-weight  basis  (15  tinnes  on  MRHD  on  a 
surface-area  basis);  and  in  monkeys  at  65  times  MRHD  on  a 
body-weight  basis  (20  times  MRHD  on  a  surface-area  basis) 
Rabbits  developed  gastric  and  intestinal  ulcers  when  given  oral 
doses  approximately  30  times  MRHD  on  a  body-weight  basis 
(10  times  MRHD  on  a  surface-area  basis)  for  only  5  to  7  days. 

In  the  two-year  rat  study,  irreversible  and  progressive  varia- 
tions in  the  caliber  of  retinal  vessels  (focal  sacculations  and 
constrictions)  occurred  at  all  dose  levels  (7  to  200  times  MRHD) 
on  a  body-weight  basis;  1  to  35  times  MRHD  on  a  surface-area 
basis  in  a  dose-related  fashion.  The  effect  was  first  observed  in 
the  88th  week  of  dosing,  with  a  progressively  increased 
incidence  thereafter,  even  after  cessation  of  dosing. 

14   CLINICAL  STUDIES 

Congestive  Heart  Failure:  In  patients  with  heart  failure, 
significantly  decreased  peripheral  (systemic  vascular)  resis- 
tance and  blood  pressure  (afterload),  reduced  pulmonary  capil- 
lary wedge  pressure  (preload)  and  pulmonary  vascular  resist- 
ance, increased  cardiac  output,  and  increased  exercise 
tolerarKe  time  (ETT)  have  been  dennonstrated.  These  hemody- 
namic and  dinical  effects  occur  after  the  first  dose  and  appear 
to  persist  for  the  duration  of  therapy.  Placebo  controlled  studies 
of  12  weeks  duration  in  patients  who  did  not  respond  adequate- 
ly to  diuretics  and  digitalis  sfiow  no  tolerance  to  beneficial  effects 
on  ETT;  open  studies,  with  exposure  up  to  18  months  in  some 
cases,  also  indicate  that  ETT  benefit  is  maintained.  Clinical 
improvement  has  been  observed  in  some  patients  where  acute 
hemodynamic  effects  were  minimal. 

Left  Ventricular  Dysfunction  After  Myocardial  Infarction:  The 
Survival  and  Ventricular  Enlargement  (SAVE)  study  was  a 
multicenter.  randomized,  double-blind,  placebo-controlled  trial 
conducted  in  2,231  patients  (age  21-79  years)  who  survived  the 
acute  phase  of  a  myocardial  infarction  and  did  not  have  active 
ischemia.  Patients  had  left  ventricular  dysfunction  (LVD), 
defined  as  a  resting  left  ventricular  ejection  fraction  <  40%,  but 
at  the  time  of  randomization  were  not  sufficiently  symptomatic 
to  require  ACE  inhibitor  therapy  for  heart  failure.  About  half  of  the 
patients  had  had  symptoms  of  heart  failure  in  the  past.  Patients 
were  given  a  test  dose  of  6.25  mg  oral  CAPOTEN  (captopril) 
and  were  randomized  within  3-16  days  post-infarction  to  receive 
either  CAPOTEN  or  placebo  in  addition  to  conventional  therapy. 
CAPOTEN  was  initiated  at  6.25  mg  or  12.5  mg  tid  and  after  two 
weeks  titrated  to  a  target  maintenance  dose  of  50  mg  tid.  About 
80%  of  patients  were  receiving  ttie  target  dose  at  the  end  of  the 
stijdy.  Patients  were  followed  for  a  minimum  of  two  years  and  for 
up  to  five  years,  with  an  average  follow-up  of  3.5  years. 

Baseline  blood  pressure  was  113/70  mm  Hg  and  112/70  mm 
Hg  for  the  placebo  and  CAPOTEN  groups,  respectively.  Blood 
pressure  increased  slightly  in  both  treatment  groups  during  the 
study  and  was  somewhat  lower  in  the  CAPOTEN  group  (1 1 9/74 
vs.  125/77  mm  Hg  at  1  yr). 

Therapy  with  CAPOTEN  improved  long-term  sun/ival  and 
clinical  outcomes  compared  to  placebo.  The  risk  reduction  for 
all  cause  mortality  was  19%  (P  =  0.02)  and  for  cardiovascular 
death  was  21%  (P=  0.014).  Captopril  treated  subjects  had  22% 
(P  =  0.034)  fewer  first  hospitalizations  for  heart  failure. 
Compared  to  placebo.  22%  fewer  patients  receiving  captopril 
developed  symptoms  of  overt  heart  failure.  There  was  no  signif- 
icant difference  between  groups  in  total  hospitalizations  for  all 
cause  (2056  placebo;  2036  captopril). 

CAPOTEN  was  well  tolerated  in  the  presence  of  other  thera- 
pies such  as  aspirin,  beta  blockers,  nitrates,  vasodilators,  calci- 
um antagonists  and  diuretics. 

Diat>etic  NeottroDathv:  In  a  multicenter,  double-blind,  placebo 
conti-olled  trial,  409  patients,  age  18-49  of  either  gender,  with  or 
without  hypertension,  with  type  I  (juvenile  type,  onset  before  age 
30)  insulin-dependent  diabetes  mellitus,  retinopathy,  proteinuna 
>  500  mg  per  day  and  semm  creatinine  <  2.5  mg/dL,  were  ran- 


domized to  placebo  or  CAPOTEN  (25  mg  tkl)  and  followed  for 
up  to  4  8  years  (median  3  years).  To  achieve  blood  pressure 
control,  additional  antihypertensive  agents  (diuretics  beta  block- 
ers, centrally  acting  agents  or  vasodilators)  were  added  as 
needed  for  patients  in  both  groups 

The  CAPOTEN  group  had  a  51%  reduction  in  risk  of  doubling 
of  serum  creatinine  (P  <  0,01)  and  a  51%  reduction  in  risK  for  the 
combined  endpoint  of  end-stage  renal  disease  (dialysis  or  trans- 
plantation) or  death  (P  <  0  01)  CAPOTEN  treatinent  resulted  in  a 
30%  reduction  in  urine  protein  excretion  within  the  first  3  months 
(P  <  0  05).  which  was  maintained  throughout  the  trial  The 
CAPOTEN  group  had  somewhat  better  blood  pressure  control 
than  the  placebo  group,  but  the  effects  of  CAPOTEN  on  renal 
function  were  greater  than  would  be  expected  from  the  group 
differences  in  blood  pressure  reduction  alone  CAPOTEN  was 
well-tolerated  in  this  patient  population 

In  two  multicenter,  double-blind,  placebo  controlled  studies,  a 
total  of  235  normotensive  patients  with  insulin-dependent 
diabetes  mellitus,  retinopathy  and  microalbuminuna  (20-200 
ng/min)  were  randomized  to  placebo  or  CAPOTEN  (50  mg  bid) 
and  followed  for  up  to  2  years,  CAPOTEN  delayed  the  progression 
to  overt  nephropathy  (proteinuna  >  500  mg/day)  in  tx>th  studies 
(nsk  reduction  67%  to  76%;  P  <  0  05)  CAPOTEN  also  reduced 
the  albumin  excretion  rate.  However,  the  long  term  clinical  benefit 
of  reducing  the  progression  from  microalbuminuria  to  proteinuna 
has  not  been  established 

P     PATIENT  COUNSELING  INFORMATION 

Patients  should  be  advised  to  immediately  report  to  their 
physician  any  signs  or  symptoms  suggesting  angioedema 
(eg.  swelling  of  face,  eyes,  lips,  tongue,  larynx  and  extremities: 
difficulty  in  swallowing  or  breathing;  hoarseness)  and  to  disconti- 
nue therapy  (See  WARNINGS/PRECAUTIONS  (5,1)  ) 

Patients  should  be  told  to  report  promptiy  any  indication  of 
infection  (e.g.,  sore  throat,  fever),  which  may  be  a  sign  of  neu- 
tropenia, or  of  progressive  edema  which  might  be  related  to 
proteinuria  and  nephrotic  syndrome 

All  patients  should  be  cautioned  that  excessive  perspiration 
and  dehydration  may  lead  to  an  excessive  fall  in  blood  pressure 
because  of  reduction  in  fluid  volume  Other  causes  of  volume 
depletion  such  as  vomiting  or  diarmea  may  also  lead  to  a  fan  m 
blood  pressure:  patients  should  be  advised  to  consult  with  the 
physician 

Patients  should  be  advised  not  to  use  potassium-spanng 
diuretics,  potassium  supplements  or  potassium-containing  salt 
substitutes  without  consulting  their  physician  (See  WARN- 
INGS/PRECAUTIONS (5,8):  DRUG  INTERACTIONS  (6  5): 
ADVERSE  REACTIONS  (8).) 

Patients  should  be  warned  against  interruption  or  discontinu- 
ation of  medication  unless  instructed  by  the  physician 

Heart  failure  patients  on  captopnl  therapy  should  be  cau- 
tioned against  rapid  increases  in  physical  activity. 

Patients  should  be  informed  that  CAPOTEN  (captopnl) 
should  be  taken  one  hour  before  meals  (see  DOSAGE  AND 
ADMINISTRATION  (2,1)) 

Pregnancy.  Female  patients  of  childbeanng  age  should  be 
told  about  the  consequences  of  second-  and  third-tnmester  expo- 
sure to  ACE  inhibitors,  and  they  should  also  be  told  that  these  con- 
sequences do  not  appear  to  have  resulted  from  mtrautenne  ACE- 
inhibitor  exposure  that  has  been  limited  to  the  first  tnmester  These 
patients  should  be  asked  to  report  pregnancies  to  their  physicians 
as  soon  as  possible. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-6917-3] 
RIN  2060-AG34 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Surface 
Coating  of  l^rge  Appliances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  large  applianc >■ 
surface  coating  operations  located  at 
major  sources  of  hazardous  air 
pollutants  (HAP).  These  proposeil 
standards  would  implement  section 
112(d)  of  the  Clean  Air  .\ct  (CAA)  bv 
requiring  these  operations  to  meet  FJAP 
emission  standards  reflecting  the 
application  of  the  maximum  achievable 
control  technology  (MACT).  The  HAP 
emitted  bv  these  operations  include 
ethylbenzene.  glycol  ethers  (including 
2-butoxyethanol).  hexane.  methylene 
chloride.  4.4 -methylene  diphenvl 
diisocvanate.  methvl  ethvl  ketone, 
methyl  isobutyl  ketone,  toluene,  and 
xylene.  Exposure  to  these  substances 
has  been  demonstrated  to  cause  adverse 
health  effects  such  as  irritation  of  the 
lung,  eye.  and  mucus  membranes, 
asthma,  effects  on  the  central  nervous 
system,  and  cancer.  In  general,  these 
findings  have  only  been  shown  with 
concentrations  higher  than  those 
typically  in  the  ambient  air.  The  adverse 
health  effects  associated  with  the 
exposure  to  these  specific  HAP  are 
further  described  in  the  docket  for  this 
rulemaking.  The  proposed  standards 
would  reduce  nationwide  HAP 
emissions  from  major  sources  by 
approximately  45  percent. 
DATES:  Comments.  Submit  comments  on 
or  before  February  20.  2001. 

Public  Heannj:;  If  anyone  contacts  the 
EP.A  requesting  to  speak  at  a  public 
hearing,  they  should  do  so  by  Januarv 
11,  2001.  If  requested,  a  public  hearing 
will  be  held  within  approximately  .10 
days  following  publication  of  this  notice 
in  the  Federal  Register. 
ADDRESSES:  Comments  By  US  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
.■\ttention  Docket  Number  .\-97-41. 
US  EPA.  1200  Pennsylvania  Avenue. 
,\VV,  Washington.  DC  20460.  In  person 
or  by  courier,  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  docket  and  Information 


Center  (6102),  Attention  Docket  Number 
A-47-41.  U.S.  EPA,  401  M  Street,  SW, 
Rofim  M-1.500.  Washington,  DC  20460. 
The  EPA  requests  a  separate  copy  also 
be  sent  to  the  contact  person  listed  in 
FOR  FURTHER  INFORMATION  CONTACT 

Public  Hfuirmg.  If  a  public  hearing  is 
held,  it  will  be  held  at  our  Office  of 
.Administration  auditorium  in  Research 
Fnangle  Park,  North  Carolina.  You 
should  c:ontact  Ms.  lanet  Eck,  Coatings 
and  Consumer  Products  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
2771 1,  telephone  number  (919)  541- 
7946,  to  requt;st  to  speak  at  a  public 
hearing  or  to  find  out  if  a  hearing  will 
be  held 

Docket  Docket  No.  A-97-41  contains 
supporting  informa*ion  used  in 
developing  the  proposed  standards.  The 
docket  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington,  DC  20460  in 
Room  M-1500,  Waterside  Mall  (ground 
floor),  and  may  be  inspected  from  8:30 
a.m  to  5:30  p.m..  Monday  through 
Friday,  excluding  liigal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mohamed  .Serageldin,  Coatings  and 
Consumer  Products  Croup,  Emission 
Standards  Division  (MD-13).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone  number  (919)  541-2379; 
facsimile  number  (919)  541-5689; 
electronic  mail  (e-mail)  address: 
serageldin.mohamed@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Comments  and  data  may  be 
submitted  by  e-mail  to:  a-and-r- 
docket@epa.gov.  Electronic  comments 
must  be  submitted  as  an  ASCII  file  to 
avoid  the  use  of  special  characters  and 
encryption  problems  and  will  also  be 
accepted  on  disks  in  WordPerfect  ' 
version  5.1,  6.1,  or  Corel  8  file  format. 
All  comments  and  data  submitted  in 
electronic  form  must  note  the  docket 
number:  A-97-41.  No  confidential 
business  information  (CBI)  should  be 
submitted  by  e-mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Dr  Mohamed  Serageldin, 
c/o  OAQPS  Document  Control  Officer 
(Room  740B),  U.S.  Environmental 


Protection  Agency,  411  W.  Chapel  Hill 
Street,  Durham  NC  27701.  The  EPA  will 
disclose  information  identified  as  CBI 
only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA,  the  information  may 
be  made  available  to  the  public  without 
further  notice  to  the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Janet  Eck,  Coatings 
and  Consumer  Products  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711;  telephone  number  (919)  541- 
7946  at  least  2  days  in  advance  of  the 
public  hearing.  Persons  interested  in 
attending  the  public  hearing  should  also 
contact  Ms.  Eck  to  verify  the  time,  date, 
and  location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  these  proposed 
emission  standards. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  contents  of  the  docket 
will  serve  as  the  record  in  the  case  of 
judicial  review.  (See  section 
307(d)(7)(A)  of  the  CAA.)  The  regulatory 
te.xt  and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  and  Radiation 
Docket  and  Information  Center  by 
calling  (202)  260-7548.  A  reasonable  fee 
may  be  charged  for  copying  docket 
materials. 

World  Wide  Web  (WWW I.  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposed  rule  is 
also  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  the 
proposed  rule  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
http://\vww. epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 
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Regulated  Entities.  The  proposed 
source  category  definition  includes 
facilities  that  apply  coatings  to  large 
appliances  or  components  of  large 
appliances.  In  general,  facilities  that 
coat  large  appliances  are  covered  under 
the  Standard  Industrial  Classification 


(SIC)  and  North  American  Industrial 
Classification  System  (NAICS)  codes 
listed  in  the  following  table.  However, 
facilities  classified  under  other  SIC  or 
NAICS  codes  may  be  subject  to  the 
proposed  standards  if  they  meet  the 
applicability  criteria.  Not  all  facilities 


classified  under  the  SIC  and  NAICS 
codes  in  the  following  table  will  be 
subject  to  the  proposed  standards 
because  some  of  the  classifications 
cover  products  outside  the  scope  of  the 
NESHAP  for  large  appliances. 


Product  description 


1987  SIC 
code 


Equivalent  1997 
NAICS  code(s) 


Equivalent  1997  NAICS  produci  description 


Household  Cooking  Equipment  

Household  Refrigerators  and  Home  and  Farm  Freezers 

Housetiold  Laundry  Equipment  

Household  Appliances;  not  elsewhere  classified  

Floor  Waxing  and  Floor  Polishing  Machines 

Air  Conditioning  and  Warm  Air  Heating  Equipment  and 
Commercial  Industrial  Refrigeration  Equipment. 

Motor  Vehicle  Air  Conditioning  

Sen/ice  Industry^Machinery;  not  elsewhere  classified  ... 


3631 
3632 

3633 
3639 
3639 
3585 


3585 
3589 


335221 
335222 

335224 
335228 
335212 
333415 


336391 
333319 


Household  Cooking  Appliance  Manufacturing 
Household  Refngerator  and  Home  Freezer  Manutac- 

tunng. 
Household  Laundry  Equipment  Manufacturing 
Other  Major  Household  Appliance  Manufacturing 
Household  Vacuum  Cleaner  Manutactunng 
Air  Conditioning  and  Warm  Air  Heating  Equipment  and 
Commercial  Industnal  Refngeration  Equipment  Man- 
ufacturing. 
Motor  Vehicle  Air  Conditioning  Manutactunng 
Other   Commercial    and    Service    Industry    Machinery 
Manutactunng 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  coating  operation  is 
regulated  by  this  action,  you  should 
examine  the  applicability  criteria  in 
§  63.4081  of  the  proposed  rule. 

If  you  have  any  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 
.^.  What  is  the  source  of  authority  for 

development  of  NESHAP? 
B  What  criteria  are  used  in  the 

development  of  NESHAP? 
C  What  are  the  health  effects  associated 
wilh  HAP  emissions  from  the  surface 
coating  of  large  appliances? 
IL  Summary  of  the  Proposed  Rule 

A.  What  source  categories  are  affected  by 
this  proposed  rule? 

B.  What  is  the  relationship  to  other  rules? 

C.  What  are  the  primary  sources  of 
emissions  and  what  are  the  emissions? 

U.  What  is  the  affected  source? 

E.  What  are  the  emission  limits,  operating 
limits,  and  other  standards? 

F.  What  are  the  testing  and  initial 
compliance  requirements? 

G.  What  are  the  continuous  compliance 
provisions? 

H.  What  are  the  notification, 
recordkeeping,  and  reporting 
requirements? 
in.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  How  did  we  select  the  source  category? 

B.  How  did  we  select  the  regulated 
pollutants? 

C.  How  did  we  select  the  affected  source? 

D.  How  did  we  determine  the  basis  and 
level  of  the  proposed  standards  for 
existing  and  new  sources? 


E.  How  did  we  select  the  format  of  the 
standards? 

F.  How  did  we  select  the  testing  and  initial 
compliance  requirements? 

G.  How  did  we  select  the  continuous 
compliance  requirements? 

H.  How  did  we  select  the  notification, 

recordkeeping,  and  reporting 

requirements? 
I.  How  did  we  select  the  i:onipliani:e  date? 
IV.  Summary  of  En\ironmental.  Energy,  and 

Economic:  Impacts 
.\.  What  are  the  air  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 

D.  What  are  the  non-air  health, 
environmental,  and  energy  impacts? 

v.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132.  Federalism 

C.  Executive  Order  1.3084.  Consultatiun 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  1,'UJ45.  Protei  lion  u! 
Children  from  Environmental  Health 
Risks  and  Salet>  Risks 

E.  Unfunded  Mandates  Reform  Act  of  199.i 

F.  Regulatory  Flexibility  .\c\  (RF.A).  as 
.•\mended  bv  the  Small  Busines.s 
Regulatory  Enforcement  Fairness  .\c\  ol 
1996  (SBREFA).  .5  L.S.C.  601.  c(  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transter  and 
Advancement  Ai:t 

I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  MESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  The 
Large  Appliance  (Surface  Coating) 
category  of  major  sources  was  listed  on 
July  16,'  1992  (57  PR  31576)  under  the 
Surface  Coating  Processes  industry 


group.  Major  sources  of  HAP  are  those 
that  emit  or  have  the  potential  to  emit 
equal  to,  or  greater  than.  10  tons  per 
year  (tpy)  of  any  one  HAP  or  25  tpy  of 
any  combination  of  HAP. 

B.  What  Criteria  Are  Used  in  the 
Development  of  MESHAP^ 

Section  112  of  the  CA-^  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  .NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  the  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
.stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategorv' 
(or  the  best-performing  five  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
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the  floor  based  on  the  consideration  of 
the  cost  of  achieving  the  emission 
reductions,  any  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements. 

C.  What  Are  the  Health  Effects 
Associated  With  HAP  Emissions  From 
the  Surface  Coating  of  Large 
Appliances? 

The  HAP  emitted  from  the  surface 
coating  of  large  appliances  include 
ethylbenzene.  glycol  ethers  (including 
2-buto.\yethdnol).  hexane.  methylene 
chloride.  4.4 -methylene  diphenvl 
diisocyanatc.  methvl  ethyl  ketone, 
methyl  isobutyl  ketone,  toluene,  and 
xylene.  These  compounds  account  for 
over  80  percent  of  the  nationwide  HAP 
emissions  from  this  source  category 
The  HAP  that  would  be  controlled  with 
this  proposed  rule  are  associated  with  a 
variety  of  adverse  health  effects.  These 
adverse  health  effects  include  c  hronic 
health  disorders  (e.g..  irritatif)n  of  the 
lung,  eyes,  and  mucus  membranes  and 
effects  (jn  the  central  nervous  svstem), 
and  acute  health  disorders  {e.g..  lung 
irritation  and  congestion,  alimentary 
effects  such  as  nausea  and  vomiting, 
and  effects  on  the  central  nervous 
system)  Th^•  EP.\  has  classified  one  of 
the  HAP  (methylene  chloride)  as  a 
probable  human  carcinogen. 

We  do  not  have  the  type  of  current 
detailed  data  on  each  of  the  facilities 
covered  hv  the  emission  standards  for 
this  source  category,  and  the  peoph; 
living  around  the  facilities,  that  would 
be  necessary'  to  c:onduct  an  analysis  to 
determine  the  actual  population 
exposures  to  the  HAP  emitted  from 
these  facilities  and  potential  for 
resultant  health  effects  Therefore,  we 
do  not  know  the  extent  to  whith  the 
adverse  health  effects  described  above 
occur  in  the  populations  surrounding 
these  facilities.  However,  to  the  exttmt 
the  adverse  effects  do  occur,  the 
proposed  rule  would  reduce  emissions 
and  subsequent  exposures 

II.  Summary  of  the  Proposed  Rule 

A    What  Source  Categories  Are  Affected 
by  This  Proposed  rule? 

The  proposed  rule  would  apply  to 
you  if  you  own  or  operate  a  large 
appliance  surface  coating  facility  that  is 
a  major  source,  or  is  located  at  a  major 
source,  or  is  part  of  a  major  source  of 
HAP  emissions.  We  have  defined  a  large 
appliance  surface  coating  facility  as  any 
facility  engaged  in  the  surface  coating  of 
any  large  appliance  part  or  product. 

You  would  not  be  subject  to  the 
proposed  rule  if  your  large  appliance 
surface  coating  facility  is  located  at  an 
area  source.  An  area  source  of  HAP  is 


any  facility  that  has  the  potential  to  emit 
HAP  but  is  not  a  major  source.  You  may 
establish  area  source  status  by  limiting 
the  source's  potential  to  emit  HAP 
through  appropriate  mechanisms 
available  through  your  permitting 
authority. 

The  source  category  does  not  include 
research  or  labcjratory  facilities  or 
janitorial,  building,  and  facility 
maintenance  operations  The  source 
category  also  does  n(jt  include  coating 
applic  ations  using  handheld 
nonrefillable  aerosol  containers. 

ti   What  Is  the  Helationship  to  Other 
Hales- 

Affected  sources  subject  to  the 
prnpnsed  rule  may  also  be  subject  to 
other  rules  We  specifically  request 
comments  on  how  monitoring, 
recordkeeping,  and  reporting 
requirements  can  be  (.onsolidated  for 
sources  that  are  subject  to  more  than 
one  rule. 

Neiv  Source  Performance  Standards — 
40  CFR  Part  HO.  Subpart  SS  The  new 
source  performance  standards  (NSPS) 
for  large  appliances  apply  to  facilities 
that  apply  organic  coatings  to  large 
appliances  and  that  began  ccmstruction. 
reconstruction,  or  modification  after 
October  27.  1982.  The  pollutants 
regulated  are  volatile  organic 
compounds  (V'(X^).  Emissions  of  VOC 
are  limited  to  0.9  kilogram  HAP  per  liter 
(kg  HAP/liter)  of  coating  solids  applied 
(7  52  pounds  pec  gallon  (lbs/gal)),  and 
the  affected  sourct,'  is  each  individual 
coating  operation. 

The  proposed  rule  differs  from  the 
NSPS  in  three  ways.  First,  the  affected 
source  for  the  proposed  rule  is  defined 
broadly  as  the  collection  of  all  coating 
operations  and  related  activities  and 
equipment  at  the  facility,  whereas  the 
affected  facility  for  the  islSPS  is  defined 
narrowly  as  each  individual  coating 
operation  The  broader  definition  of  an 
affected  source  allows  a  facility's 
emissions  to  be  combined  for 
compliance  purposes.  Second,  the 
proposed  rule  regulates  organic  HAP 
While  most  organic  HAP  emitted  from 
large  appliance  surface  coating 
operations  are  VOC.  some  VOC  are  not 
listed  as  HAP.  and,  therefore,  the  NSPS 
regulates  a  broader  range  of  pollutants 
than  the  proposed  NESHAP. 

Third,  the  HAP  emission  limitations 
in  the  proposed  rule  are  based  on  the 
amount  of  coating  solids  used  at  the 
affected  source  The  VOC^  limitations  in 
the  NSPS  are  based  on  the  amount  of 
coating  solids  actually  applied  to  the 
large  appliances,  which  necessitates 
estimates  of  transfer  efficiency  in  the 
compliance  calculations. 


Because  of  the  differences  between 
the  two  rules,  compliance  with  either 
rule  cannot  be  deemed  compliance  with 
the  other.  A  large  appliance  surface 
coating  operation  that  meets  the 
applicability  requirements  of  both  rules 
must  comply  with  both.  Overlapping 
reporting,  recordkeeping,  and 
monitoring  requirements  may  be 
resolved  through  your  title  V  permit. 

Future  national  emission  standards 
for  the  surface  coating  of  miscellaneous 
metal  parts  and  products.  Large 
appliances  often  contain  parts,  such  as 
metal  handles,  hinges,  and  fasteners, 
that  have  a  wider  use  beyond  large 
appliances.  The  coating  of  such  metal 
parts  would  be  subject  to  the  proposed 
rule  if  the  coating  takes  place  at  a 
facility  that  coats  other  large  appliance 
parts  or  products;  otherwise,  the  coating 
operation  would  be  subject  to  the  future 
NESHAP  for  the  surface  coating  of 
miscellaneous  metal  parts  and  products. 

Future  national  emission  standards 
for  the  surface  coating  of  plastic  parts 
and  products.  Plastic  parts  and  products 
may  be  components  [e.g..  plastic 
handles)  of  large  appliances.  The 
coating  of  such  plastic  parts  would  be 
subject  to  the  proposed  rule  if  the 
coating  takes  place  at  a  facility  that 
coats  other  large  appliance  parts  or 
products;  otherwise,  the  coating 
operation  would  be  subject  to  the  future 
NESHAP  for  the  surface  coating  of 
plastic  parts  and  products. 

C.  What  Are  the  Primary  Sources  of 
Emissions  and  What  Are  the  Emissions? 

HAP  Emission  Sources.  Emissions 
from  coating  applications  account  for 
approximately  80  percent  of  the  HAP 
emissions  from  large  appliance  surface 
coating  operations.  The  remaining 
emissions  are  primarily  from  cleaning 
operations.  In  most  cases.  HAP 
emissions  from  mixing  and  storage  are 
relatively  small.  The  organic  HAP 
emissions  associated  with  coatings  (the 
term  "coatings"  includes  protective  and 
decorative  coatings  as  well  as  adhesives) 
occur  at  several  points.  Coatings  are 
most  often  applied  either  by  using  a 
spray  gun  in  a  spray  booth  or  by  dipping 
the  substrate  in  a  tank  containing  the 
coating.  In  a  spray  booth,  volatile 
components  evaporate  from  the  coating 
as  it  is  applied  to  the  part  and  from  the 
overspray.  The  coated  part  then  passes 
through  an  open  (flash-off)  area  where 
additional  volatiles  evaporate  from  the 
coating.  Finally,  the  coated  part  passes 
through  a  drying/curing  oven,  or  is 
allowed  to  air  dry,  where  the  remaining 
volatiles  are  evaporated. 

Organic  HAP  emissions  also  occur 
from  the  activities  undertaken  during 
cleaning  operations,  where  solvent  is 


used  to  remove  coating  residue  or  other 
unwanted  materials.  Cleaning  in  this 
industry  includes  cleaning  of  spray  guns 
and  transfer  lines  (e.g.,  tubing  or 
piping),  tanks,  and  the  interior  of  spray 
booths.  Cleaning  also  includes  applying 
solvents  to  manufactured  parts  prior  to 
coating  application  and  to  equipment  (e.g. 
cleaning  rollers,  pumps,  conveyors, 
etc.]. 

Mixing  and  Storage.  Organic  HAP 
emissions  can  also  occur  from 
displacement  of  organic  vapor-laden  air 
in  containers  used  to  store  HAP  solvents 
or  to  mix  coatings  containing  HAP 
solvents.  The  displacement  of  vapor- 
laden  air  can  occur  during  the  filling  of 
containers  and  can  be  caused  by 
changes  in  temperature  or  barometric 
pressure,  or  by  agitation  during  mixing. 

Organic  HAP.  Available  emission  data 
collected  during  the  development  of  the 
proposed  NESHAP  show  that  the 
primary  organic  HAP  emitted  ft'om  the 
surface  coating  of  large  appliances 
include  xylene,  glycol  ethers,  toluene, 
methylene  diphenyl  diisocyanatc,  and 
methyl  ethyl  ketone.  These  compounds 
account  for  approximately  82  percent  of 
this  category's  nationwide  organic  HAP 
emissions.  Other  significant  organic 
HAP  identified  include  methyl  isobutyl 
ketone,  hexane,  and  methylene  chloride. 

Inorganic  HAP.  Based  on  information 
reported  in  survey  responses  during  the 
development  of  the  proposed  NESHAP, 
inorganic  HAP,  including  chromium, 
cobalt,  lead,  and  manganese 
compounds,  are  components  of  some 
specialty  coatings  used  by  this  source 
category.  No  inorganic  HAP  were 
reported  in  cleaning  materials.  Most  of 
the  inorganic  HAP  components  remain 
as  solids  in  the  dry  coating  film  on  the 
parts  being  coated  or  are  deposited  onto 
the  walls,  floor,  and  grates  of  the  spray 
booths  in  which  they  are  applied.  Some 
of  the  inorganic  HAP  particles  are 
entrained  in  the  spray  booth  exhaust  air. 
Spray  booths  in  the  large  appliance 
industry  typically  have  either  water 
curtains  or  dry  filters  to  remove 
overspray  particles.  Therefore,  inorganic 
HAP  emission  levels  are  expected  to  be 
very'  low,  and  have  not  been  quantified. 

D.  What  Is  the  Affected  Source? 

We  define  an  affected  source  as  a 
stationary  source,  a  group  of  stationary 
sources,  or  part  of  a  stationary  source  to 
which  a  specific  emission  standard 
applies.  The  proposed  standards  define 
the  affected  source  as  the  collection  of 
all  operations  associated  with  the 
surface  coating  of  large  appliances  or 
parts  of  large  appliances.  These 
operations  include  preparation  of  a 
coating  for  application  [e.g.,  mixing 
with  thinners);  surface  preparation  of 


the  large  appliances  or  part;  coating 
application  and  flash-off:  drying  and/or 
curing  of'applied  coatings;  cleaning  of 
equipment  used  in  surface  coating; 
storage  of  coatings,  thinners,  and 
cleaning  materials;  and  handling  and 
conveyance  of  waste  materials  from  the 
surface  coating  operations. 

E.  What  Are  the  Emission  Limits. 
Operating  Limits,  and  Other  Standards? 

We  are  proposing  standards  that 
would  limit  HAP  emissions  from  the 
surface  coating  of  large  appliances.  The 
proposed  standards  include  emission 
limits  and  operating  limits. 

Emission  Limits.  We  are  proposing  to 
limit  organic  HAP  emissions  from  each 
new  and  reconstructed  affected  source 
to  no  more  than  0.022  kg  HAP/liter  of 
coating  solids  used  (0.18  lb/gal)  in  each 
monthly  compliance  period.  The 
proposed  limit  for  each  existing  affected 
source  is  0.13  kg  HAP/liter  used  (1.1  lb/ 
gal).  You  can  choose  from  several 
compliance  options  in  the  proposed  rule 
to  achieve  the  emission  limits.  You 
could  comply  by  applying  materials 
(coatings,  thinners,  and  cleaning 
materials)  that  meet  the  emission  limits, 
either  individually  or  collectively, 
during  each  monthly  compliance 
period.  You  could  also  use  a  capture 
system  and  add-on  control  device  to 
meet  the  emission  limits.  You  could 
also  comply  by  using  a  combination  of 
both  approaches. 

Operating  Limits.  If  you  reduce 
emissions  by  using  a  capture  system  and 
add-on  control  device  (other  than  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance),  the  proposed  operating  limits 
would  apply  to  you.  These  limits  are 
site-specific  parameter  limits  that  you 
determine  during  the  initial 
performance  test  of  the  system.  For 
capture  systems  that  are  not  permanent 
total  enclosures,  you  would  establish 
average  volumetric  flow  rates  or  duct 
static  pressure  limits  for  each  capture 
device  (or  enclosure)  in  each  capture 
system.  For  capture  systems  that  are 
permanent  total  enclosures,  you  would 
establish  limits  on  average  facial 
velocity  or  pressure  drop  across 
openings  in  the  enclosure. 

For  oxidizers,  you  would  monitor  the 
combustion  temperature  (for  thermal 
oxidizers)  or  the  temperature 
immediately  before  and  after  the 
catalyst  bed  (for  catalytic  oxidizers).  For 
carbon  adsorbers  for  which  you  do  not 
conduct  a  liquid-liquid  material 
balance,  you  would  monitor  the  carbon 
bed  temperature  and  the  amount  of 
steam  or  nitrogen  used  to  desorb  the 
bed.  For  condensers,  you  would  monitor 


the  outlet  gas  temperature  from  the 
condenser. 

The  site-specific  parameter  limits  that 
you  establish  must  reflect  operation  of 
the  capture  system  and  control  devices 
during  a  performance  test  that 
demonstrates  achievement  of  the 
emission  limits  during  representative 
operating  conditions. 

General  Provisions.  The  General 
Provisions  (40  CFR  part  63.  subpart  A) 
also  would  apply  to  you  as  indicated  in 
the  proposed  rule.  The  General 
Provisions  codify  certain  procedures 
and  criteria  for  all  40  CFR  part  63 
NESHAP.  The  General  Provisions 
contain  administrative  procedures, 
preconstruction  review  procedures  for 
new  source.s.  and  procedures  for 
conducting  compliance-related 
activities  such  as  notifications,  reporting 
and  recordkeeping,  performance  testing, 
and  monitoring.  The  proposed  rule 
refers  to  individual  sections  of  the 
General  Provisions  ♦o  emphasize  key 
sections  that  are  relevant.  However, 
unless  specifically  overridden  in  the 
proposed  rule,  all  of  the  applicable 
General  Provisions  requirements  would 
apply  to  you. 

F.  What  Are  the  Testing  and  Initial 
Compliance  Requirements? 

Compliance  Dates.  Existing  affected 
sources  would  have  to  be  in  compliance 
with  the  final  standards  no  later  than 
[Date  3  years  after  the  date  the  final  rule 
is  published  in  the  Federal  Register]. 
New  and  reconstructed  sources  would 
have  to  be  in  compliance  upon  startup 
of  the  affected  source  or  no  later  than 
[Date  the  final  rule  is  published  in  the 
Federal  Register),  whichever  is  later. 

The  proposed  initial  compliance 
period  begins  on  the  compliance  da'  ^ 
and  ends  on  the  last  day  of  the  first    .ill 
calendar  month  following  the 
compliance  date;  except  that  for  new 
and  reconstructed  sources  required  to 
conduct  performance  tests,  the  initial 
compliance  period  ends  on  the  last  day 
of  the  first  full  calendar  month 
following  the  performance  test  if  the 
performance  test  is  conducted  later  than 
the  compliance  date  (the  proposed  rule 
allows  the  test  to  be  conducted  up  to 
180  days  later).  Being  "in  compliance" 
means  that  the  owner  or  operator  of  the 
affected  source  meets  the  requirements 
to  achieve  the  proposed  emission 
limitations  by  the  end  of  the  initial 
compliance  period.  At  the  end  of  the 
initial  compliance  period,  the  owner  or 
operator  would  use  the  data  and  records 
generated  to  determine  whether  or  not 
the  affected  source  is  in  compliance  for 
that  period.  If  the  affected  source  does 
not  meet  the  applicable  limits  and  other 
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requirements,  it  is  out  of  compliance  for 
the  entire  initial  compliance  period. 

Emission  Limits  Tnere  are  several 
proposed  options  for  complying  with 
the  proposed  emission  limits,  and  the 
testing  and  initial  compliance 
requirements  var\-  accordingly 

Option  1   Compliance  based  on 
materials  used  m  the  affected  source 

If  you  demonstrate  compliance  based 
on  the  materials  used,  you  would 
determine  the  mass  of  organic  HAP  and 
the  volume  fraction  of  coating  solids  in 
all  materials  us€'d  during  the 
compliance  period. 

To  determine  the  mass  of  organic 
H.'XP  in  coatings,  thinners,  and  cleaning 
materials  and  the  volume  fraction  of 
coating  solids,  you  could  either  rely  on 
manufacturer  s  data  or  on  results  from 
the  test  methods  listed  below.  You  mav 
use  alternative  test  methods  provided 
vou  get  EF,\  approval  in  accordance 
with  the  ME.SHAP  General  Provisions. 
40  CFR  63.7(f).  However,  if  there  is  any 
inconsistency  between  the  test  method 
results  (either  EPA's  or  an  approved 
alternative)  and  manufacturer's  data,  the 
test  method  results  would  prevail  for 
compliance  and  enforcement  purposes. 

•  For  organic  HAP  content,  use 
Method  311  of  40  CFR  part  63.  appendix 
A; 

•  The  proposed  rule  allows  you  to 
use  non-aqueous  volatile  matter  as  a 
surrogate  for  organic  HAP.  which  would 
include  all  organic  H.\P  plus  all  other 
organic  compounds,  and  excluding 
water.  If  you  choose  this  option,  use 
Method  24  of  40  CFR  part  60.  appendix 
A:  and 

•  For  volume  fraction  of  coating 
solids,  use  either  Equation  1  in 
§63.4141  of  the  proposed  rule.  ASTM 
Method  D2697-86  (1998).  or  ASTM 
Method  D6093-97 

To  demonstrate  initial  compliance 
based  on  the  materials  used,  you  would 
be  required  to  demonstrate  that  either 
the  organic  HAP  content  of  each  coating 
meets  the  emission  limits  and  that  vou 
use  no  organic  HAP-containing  thirmers 
or  cleaning  materials,  or  that  the  total 
mass  of  organic  HAP  in  all  coatings, 
thinners,  and  cleaning  materials  divided 
by  the  total  volume  of  coating  solids 
meets  the  emission  limits.  For  the  latter 
option,  you  would  be  required  to: 

•  Determine  the  quantity  of  each 
coating,  thinner,  and  cleaning  material 
used. 

•  Determine  the  mass  of  organic  HAP 
in  each  coating,  thinner,  and  cleaning 
material. 

•  Determine  the  volume  fraction  of 
coating  solids  for  each  coating. 

•  Calculate  the  total  mass  of  organic 
HAP  in  all  materials  and  total  volume 
of  coating  solids  for  the  compliance 


period.  You  may  subtract  from  the  total 
mass  of  organic  HAP  the  amount 
contained  in  waste  materials  you  send 
to  a  hazardous  waste  treatment,  storage, 
and  disposal  facilitv  regulated  under  40 
CFR  part  262.  264,  265.  or  266. 

•  Calculate  the  ratio  of  the  total  mass 
of  organic  HAP  for  the  materials  used  to 
the  total  volume  of  coating  solids  used. 

•  Record  the  calculations  and  results 
and  include  them  in  your  Notification  of 
Compliance  Status. 

Option  2:  Compliance  based  on  using 
a  capture  system  and  add-on  control 
device 

If  you  use  a  capture  system  and  add- 
on control  device,  other  than  a  solvent 
recovery  system  for  which  you  conduct 
a  liquid-liquid  material  balance,  your 
testing  and  initial  compliance 
requirements  are  as  follows: 

•  Conduct  an  initial  performance  test 
to  determine  the  capture  and  control 
efficiencies  of  the  equipment  and  to 
establish  operating  limits  to  be  achieved 
on  a  continuous  basis.  The  performance 
test  would  have  to  be  completed  no  later 
than  the  compliance  date  for  existing 
sources  and  180  days  after  the 
compliance  date  for  new  and 
reconstructed  sources.  You  would  also 
need  to  schedule  it  in  time  to  obtain  the 
results  for  use  in  completing  your 
compliance  determination  for  the  initial 
compliance  period. 

•  Determine  the  mass  of  organic  HAP 
in  each  material  and  the  volume  fraction 
of  coating  solids  for  each  coating  used 
during  the  initial  compliance  period. 

•  Calculate  the  organic  HAP 
emissions  from  the  controlled  coating 
operations  using  the  capture  and  control 
efficiencies  determined  during  the 
performance  test  and  the  total  mass  of 
organic  HAP  in  materials  used  in 
controlled  coating  operations. 

•  Calculate  the  ratio  of  the  total  mass 
of  HAP  emissions  to  the  total  volume  of 
coating  solids  used  during  the  initial 
compliance  period. 

•  Record  the  calculations  and  results 
and  include  them  in  your  Notification  of 
Compliance  Status. 

If  you  use  a  capture  system  and  add- 
on control  device,  other  than  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances,  you 
would  determine  both  the  efficiency  of 
the  capture  system  and  the  emission 
reduction  efficiency  of  the  control 
device.  To  determine  the  capture 
efficiency,  you  would  either  verify  the 
presence  of  a  permanent  total  enclosure 
using  EPA  Method  204  of  40  CFR  part 
31.  appendix  M  (and  all  materials  must 
be  applied  and  dried  within  the 
enclosure):  or  use  one  of  three  protocols 
in  §63.4165  to  measure  capture 
efficiency.  If  you  have  a  permanent  total 


enclosure  and  all  materials  are  applied 
and  dried  within  the  enclosure  and  you 
route  all  exhaust  gases  from  the 
enclosure  to  a  control  device,  you 
would  assume  100  percent  capture. 

To  determine  the  emission  reduction 
efficiency  of  the  control  device,  you 
would  conduct  measurements  of  the 
inlet  and  outlet  gas  streams.  The  test 
would  consist  of  three  runs,  each  run 
lasting  1  hour,  using  the  following  EPA 
Methods  in  40  CFR  part  60,  appendix  A: 

•  Method  1  or  1 A  for  selection  of  the 
sampling  sites. 

•  Method  2,  2A,  2C,  2D,  2F,  or  2G  to 
determine  the  gas  volumetric  flow  rate. 

•  Method  3.  3A,  or  3B  for  gas  analysis 
to  determine  dry  molecular  weight. 

•  Method  4  to  determine  stacK 
moisture. 

•  Method  25  or  25A  to  determine 
organic  volatile  matter  concentration. 
Alternatively,  any  other  test  method  or 
data  that  have  been  validated  according 
to  the  applicable  procedures  in  Method 
301  of  40  CFR  part  63.  appendix  A,  and 
approved  by  the  Administrator,  could 
be  used. 

If  you  use  a  solvent  recovery  system, 
you  CQuld  determine  the  overall  control 
efficiency  using  a  liquid-liquid  material 
balance  instead  of  conducting  an  initial 
performance  test.  If  you  use  the  material 
balance  alternative,  you  would  be 
required  to  measure  the  amount  of  all 
materials  used  in  the  affected  source 
during  the  compliance  period  and 
determine  the  total  volatile  matter 
contained  in  these  materials.  You  would 
also  measure  the  amount  of  volatile 
matter  recovered  by  the  solvent  recovery 
system  during  the  compliance  period. 
Then  you  would  compare  the  amount 
recovered  to  the  amount  used  to 
determine  the  overall  control  efficiency, 
and  apply  this  efficiency  to  the  organic 
HAP-to-coating  solids  ratio  for  the 
materials  used.  You  would  record  the 
calculations  and  results  and  include 
them  in  your  Notification  of  Compliance 
Status. 

Operating  Limits.  As  mentioned 
above,  you  would  establish  operating 
limits  as  part  of  the  initial  performance 
test  of  a  capture  system  and  control 
device,  other  than  a  solvent  recovery 
system  for  which  you  conduct  liquid- 
liquid  material  balances.  The  operating 
limits  are  the  minimum  or  maximum  (as 
applicable)  values  achieved  for  capture 
systems  and  control  devices  during  the 
most  recent  performance  test  that 
demonstrated  compliance  with  the 
emission  limits.  If  you  operate  your 
capture  system  and  control  device  at 
different  sets  of  representative  operating 
conditions,  you  must  establish  operating 
limits  for  the  parameters  for  each 
different  operating  condition. 


The  proposed  rule  specifies  the 
parameters  to  monitor  for  the  types  of 
emission  control  systems  commonly 
used  in  the  industry.  You  would  be 
required  to  install,  calibrate,  maintain, 
and  continuously  operate  ail  monitoring 
equipment  according  to  manufacturer's 
specifications  and  ensure  that  the 
continuous  parameter  monitoring 
systems  (CPMS)  meet  the  requirements 
in  §63.4168  of  the  proposed  rule.  If  you 
use  control  devices  other  than  those 
identified  in  the  proposed  rule,  you 
would  submit  the  operating  parameters 
to  be  monitored  to  the  Administrator  for 
approval.  The  authority  to  approve  the 
parameters  to  be  monitored  is  retained 
by  EPA  and  is  not  delegated  to  States, 

If  you  use  a  thermal  or  catalytic 
oxidizer,  you  would  continuously 
monitor  the  appropriate  temperature 
and  record  it  at  least  every  15  minutes. 
For  thermal  oxidizers,  the  temperature 
monitor  is  placed  in  the  firebox  or  in  the 
duct  immediately  downstream  of  the 
firebox  before  any  substantial  heat 
exchange  occurs.  The  operating  limit 
would  be  the  average  temperatiu-e 
measured  during  the  performance  test, 
and  for  each  consecutive  3-hour  period 
the  average  temperature  would  have  to 
be  at  or  above  this  limit.  For  catalytic 
oxidizers,  temperature  monitors  are 
placed  immediately  before  and  after  the 
catalyst  bed.  The  operating  limits  would 
be  the  average  temperature  just  before 
the  catalyst  bed  and  the  average 
temperature  difference  across  the 
catalyst  bed  during  the  performance 
test,  and  for  each  3-hour  period  the 
average  temperature  and  the  average 
temperature  difference  would  have  to  be 
at  or  above  these  limits. 

If  you  use  a  carbon  adsorber  and  do 
not  conduct  liquid-liquid  material 
balances  to  demonstrate  compliance, 
you  would  monitor  the  carbon  bed 
temperature  after  each  regeneration  and 
the  total  amount  of  steam  or  nitrogen 
used  to  desorb  the  bed  for  each 
regeneration.  The  operating  limits 
would  be  the  carbon  bed  temperature 
(not  to  be  exceeded)  and  the  amount  of 
steam  or  nitrogen  used  for  desorption 
(to  be  met  as  a  minimum). 

If  you  use  a  condenser,  you  would 
monitor  the  outlet  gas  temperature  to 
ensure  that  the  air  stream  is  being 
cooled  to  a  low  enough  temperature. 
The  operating  limit  would  be  the 
average  condenser  outlet  gas 
temperature  measured  during  the 
performance  test,  and  for  each 
consecutive  3-hour  period  the  average 
temperature  would  have  to  be  at  or 
below  this  limit. 

For  each  capture  system  that  is  not  a 
permanent  total  enclosure,  you  would 
establish  operating  limits  for  gas 


volumetric  flow  rate  or  duct  static 
pressure  for  each  enclosure  or  capture 
device.  The  operating  limit  would  be 
the  average  volumetric  flow  rate  or  duct 
static  pressure  during  the  performance 
test,  to  be  met  as  a  minimum.  For  each 
capture  system  that  is  a  permanent  total 
enclosure,  the  operating  limit  would 
require  the  average  facial  velocity  of  air 
through  all  natural  draft  openings  to  be 
at  least  200  feet  per  minute  or  the 
pressure  drop  across  the  enclosure  to  be 
at  least  0.007  inches  water. 

G.  What  Are  the  Continuous 
Compliance  Provisions? 

Emission  Limits.  If  you  demonstrate 
compliance  with  the  proposed  emission 
limits  based  on  the  materials  used,  you 
would  demonstrate  continuous 
compliance  if  for  each  monthly 
compliance  period,  the  ratio  of  organic 
HAP  to  coating  solids  is  less  than  or 
equal  to  the  emission  limits.  You  would 
follow  the  same  procedures  for 
calculating  the  organic  HAP  to  coating 
solids  ratio  that  you  used  for  the  initial 
compliance  period. 

For  each  coating  operation  on  which 
you  use  a  capture  system  and  control 
device,  other  than  solvent  recovery  for 
which  you  conduct  a  liquid-liquid 
material  balance,  you  would  use  the 
continuous  parameter  monitoring 
results  for  the  month  in  determining  the 
mass  of  organic  HAP  emissions.  If  the 
monitoring  results  indicate  no 
deviations  from  the  operating  limits  and 
there  were  no  bypasses  of  the  control 
device,  you  would  assume  the  capture 
system  and  control  device  are  achieving 
the  same  percent  emission  reduction 
efficiency  as  they  did  during  the  most 
recent  performance  test  in  which 
compliance  was  demonstrated.  You 
would  then  apply  this  percent  reduction 
to  the  total  mass  of  organic  HAP  in 
materials  used  in  controlled  coating 
operations  to  determine  the  monthly 
emission  rate  from  those  operations.  If 
there  were  any  deviations  from  the 
operating  limits  during  the  month  or 
any  bypasses  of  the  control  device,  you 
would  account  for  them  in  the 
calculation  of  the  monthly  emission  rate 
by  assuming  the  capture  system  and 
control  device  were  achieving  zero 
emission  reduction  during  the  periods 
of  deviation. 

For  each  coating  operation  on  which 
you  use  a  solvent  recovery  system  and 
conduct  a  liquid-liquid  material  balance 
each  month,  you  would  use  the  liquid- 
liquid  material  balance  to  determine 
control  efficiency.  To  determine  the 
overall  control  efficiency,  you  must 
measure  the  amount  of  all  materials 
used  during  each  month  and  determine 
the  volatile  matter  content  of  these 


materials.  You  must  also  measure  the 
amount  of  volatile  matter  recovered  by 
the  solvent  recover}'  system  during  the 
month,  calculate  the  overall  control 
efficiency,  and  apply  it  to  the  total  mass 
of  organic  HAP  in  the  materials  used  to 
determine  total  organic  HAP  emissions. 

Operating  Limits.  If  you  use  a  capture 
system  and  control  device,  the  proposed 
rule  would  require  you  to  achieve  on  a 
continuous  basis  the  operating  limits 
you  establish  during  the  performance 
test.  If  the  continuous  monitoring  shows 
that  the  capture  system  and  control 
device  are  operating  outside  the  range  of 
values  established  during  the 
performance  test,  you  have  deviated 
from  the  established  operating  limits. 

If  you  operate  a  capture  system  and 
control  device  that  allow  emissions  to 
bypass  the  control  device,  you  would 
have  to  demonstrate  that  HAP  emissions 
from  each  emission  point  within  the 
affected  source  are  being  routed  to  the 
control  device  by  monitoring  for 
potential  bypass  of  the  control  device. 
You  may  choose  from  the  following  four 
monitoring  procedures: 

•  Flow  control  position  indicator  to 
provide  a  record  of  whether  the  exhaust 
stream  is  directed  to  the  control  device; 

•  Car-seal  or  lock-and-key  valve 
closures  to  secure  the  bypass  line  valve 
in  the  closed  position  when  the  control 
device  is  operating: 

•  Valve  closure  continuous 
monitoring  to  ensure  any  bypass  line 
valve  or  damper  is  closed  when  the 
control  device  is  operating;  or 

•  Automatic  shutdown  system  to  stop 
the  coating  operation  when  flow  is 
diverted  from  the  control  device. 

If  the  bypass  monitoring  procedures 
indicate  that  emissions  are  not  routed  to 
the  control  device,  you  have  deviated 
from  the  emission  limits. 

Operations  During  Startup. 
ShutdoviTi,  and  Malfunction.  If  you  use 
a  capture  system  and  control  device  for 
compliance,  you  would  be  required  to 
develop  and  operate  according  to  a 
startup,  shutdown,  and  malfunction 
plan  during  periods  of  startup, 
shutdown,  and  malfunction  of  the 
capture  system  and  control  device. 

Emissions  Reductions  Plan  for 
Mixing.  Storage,  and  Waste  Handling.  If 
you  use  a  capture  system  and  add-on 
control  device  for  compliance,  you 
would  be  required  to  develop  and 
operate  according  to  a  plan  for  reducing 
emissions  from  mixing  operations, 
storage  tanks  or  other  containers,  and 
waste  handling  operations.  This  plan 
would  include  a  description  of  all  steps 
taken  to  minimize  emissions  from  these 
sources  [e.g..  using  closed  storage 
containers  practices  to  minimize 
emissions  during  filling  and  transfer  of 
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contents  from  containers,  using  spill 
minimization  techniques,  placing 
solvent-laden  cloth  in  closed  containers 
immediately  after  use.  etc.).  If  you  do 
not  develop  a  plan  for  reducing  HAP 
emissions  or  vou  do  not  implement  the 
plan,  this  would  be  a  deviation  from  the 
work  practice  standard.  You  would  have 
to  make  the  emissions  reductions  plan 
available  for  inspection  if  the 
Administrator  requests  to  see  it.  Under 
the  option  where  emissions  are  reduced 
by  using  lower-HAP  or  no-HAP 
materials,  we  are  assuming  that  all  the 
HAP  in  the  materials  entering  the 
affected  source  are  volatilized  (emitted), 
unless  the  facility  can  show  that  a 
portion  of  the  HAP  released  is 
recovered.  Therefore,  emissions  from 
operations  occurring  within  the  affected 
source  {e.g..  mixing  operations)  are 
accounted  for  in  the  estimate  of  total 
materials  usage  at  the  affected  source 
However,  when  you  comply  by  using 
capture  systems  and  add-on  control 
devices,  these  systems  and  control 
devices  may  not  be  associated  with 
some  operations  within  the  affected 
source,  such  as  the  mixing,  storage,  and 
waste  handling  operations.  ,\n 
emissions  reductions  plan  is  needed  to 
assure  that  emissions  are  reduced  from 
those  uncontrolled  operations  using  best 
available  practices,  VVhen  the  plan  is 
instituted  as  a  work  practice,  it  should 
provide  a  level  of  quality  control  and 
assurance. 

H.  What  Are  the  Sotification. 
Recordkeeping,  and  Reporting 
Requirements'' 

You  are  required  to  comply  with  the 
applicable  requirements  in  the  NESHAP 
General  Provisions,  subpart  A  of  40  CFR 
part  63.  as  described  in  the  proposed 
rule.  The  General  Provisions 
notification  requirements  include: 
initial  notifications,  notification  of 
performance  test  if  you  are  complying 
using  a  capture  system  and  control 
device,  notification  of  compliance 
status,  and  additional  notifications 
required  for  affected  sources  with 
continuous  monitoring  systems.  The 
General  Provisions  also  require  certain 
records  and  periodic  reports. 

Initial  S'otifications.  If  the  proposed 
standards  apply  to  you,  you  must  send 
a  notification  to  the  EP.\  Regional  Office 
in  the  region  where  your  facility  is 
located,  and  to  your  State  agency,  at 
least  1  year  before  the  compliance  date 
for  existing  sources  and  within  120  days 
after  the  date  of  initial  startup  for  new 
and  reconstructed  sources,  or  120  days 
after  publication  of  the  final  rule. 
whichever  is  later.  That  report  notifies 
us  and  your  State  agency  that  vou  have 
an  existing  facility  that  is  subject  to  the 


proposed  standards  or  that  you  have 
constructed  a  new  facility  Thus,  it 
allows  you  and  the  permitting  authority 
to  plan  for  compliance  activities.  You 
would  also  need  to  send  a  notification 
of  planned  construction  or 
reconstruction  of  a  source  that  would  be 
subject  to  the  proposed  rule  and  apply 
for  approval  to  construct  or  reconstruct. 

Sotification  of  Performance  Test.  If 
you  demonstrate  compliance  by  using  a 
capture  system  and  control  device  for 
which  you  do  not  conduct  a  liquid- 
liquid  material  balance,  you  would 
conduct  a  performance  test.  The 
performance  test  would  be  required  no 
later  than  the  compliance  date  for  an 
existing  affected  source,  and  no  later 
than  180  days  after  startup  or  180  days 
after  publication  of  the  final  rule, 
whichever  is  later,  for  a  new  or 
reconstructed  source.  You  must  notify 
us  (or  the  delegated  State  or  local 
agency)  at  least  60  calendar  days  before 
the  performance  test  is  scheduled  to 
begin,  as  indicated  in  the  General 
Provisions  for  the  NESHAP. 

Notification  of  Compliance  Status. 
Your  compliance  procedures  would 
depend  on  which  compliance  option 
vou  choose.  For  each  compliance 
option,  you  would  send  us  a 
Notification  of  Gompliance  Status 
within  30  days  after  the  end  of  the 
initial  c:ompliance  period.  In  the 
notification,  you  would  certify  whether 
the  affected  source  has  complied  with 
the  proposed  standards,  identify  the 
option(s)  you  used  to  demonstrate 
initial  compliance,  summarize  the  data 
and  calculations  supporting  the 
compliance  demonstration,  and  describe 
how  vou  will  determine  Cf)ntinuous 
compliance. 

If  you  elect  to  comply  by  using  a 
capture  system  and  control  device  for 
which  vou  conduct  performance  tests, 
you  must  provide  the  results  of  the  tests. 
Your  notification  would  also  include 
the  measured  range  of  each  monitored 
parameter  and  the  operating  limits 
established  during  the  performance  test. 
and  information  showing  whether  the 
source  has  complied  with  its  operating 
limits  during  the  initial  compliance 
period. 

Retordket-ping  Requirements.  You 
wmild  be  nHjuired  to  keep  records  of 
reported  information  and  all  other 
information  nec(!ssary  to  document 
compliance  with  the  proposed  rule  for 
5  years.  As  required  under  the  General 
Provisions,  records  for  the  2  most  recent 
years  must  be  kept  on-site;  the  other  3 
years'  records  may  be  kept  off-site. 
Records  pertaining  to  the  design  and 
operation  of  the  control  and  monitoring 
equipment  must  be  kept  for  the  life  of 
the  equipment. 


Depending  on  the  compliance  option 
that  you  choose,  you  may  need  to  keep 
records  of  the  following: 

•  Organic  HAP  content,  volatile 
matter  content,  coating  solids  content, 
and  quantity  of  the  coatings,  thiimers, 
and  cleaning  materials  used  during  each 
compliance  period;  and 

•  All  documentation  supporting 
initial  notifications  and  notifications  of 
compliance  status. 

If  you  demonstrate  compliance  by 
using  a  capture  system  and  control 
device,  you  would  also  need  to  keep 
records  of  the  following: 

•  The  occurrence  and  duration  of 
each  startup,  shutdown,  or  malfunction 
of  the  emission  captiu-e  system  and 
control  device; 

•  All  maintenance  performed  on  the 
capture  system  and  control  device; 

•  Actions  taken  during  startup, 
shutdown,  and  malfunction  that  are 
different  from  the  procedures  specified 
in  the  affected  source's  startup, 
shutdown,  and  malfunction  plan; 

•  All  information  necessary'  to 
demonstrate  conformance  with  the 
affected  source's  startup,  shutdown,  and 
malfunction  plan  when  the  plan 
procedures  are  followed: 

•  All  information  necessary  to 
demonstrate  conformance  with  the 
affected  source's  plan  for  minimizing 
emissions  from  mixing,  storage,  and 
waste  handling  operations; 

•  Each  period  during  which  a  CPMS 
is  malfunctioning  or  inoperative 
(including  out-of-control  periods); 

•  All  required  measurements  needed 
to  demonstrate  compliance  with  the 
standards;  and 

•  All  results  of  performance  tests. 
The  proposed  rule  would  require  you 

to  collect  and  keep  records  according  to 
certain  minimum  data  requirements  for 
the  CPMS.  Failure  to  collect  and  keep 
the  specified  minimum  data  would  be  a 
deviation  that  is  separate  from  any 
emission  limits,  operating  limits,  or 
work  practice  standards. 

Deviations,  as  determined  from  these 
records,  would  need  to  be  recorded  and 
also  reported.  A  deviation  is  any 
instance  when  any  requirement  or 
obligation  established  by  the  proposed 
rule  including,  but  not  limited  to,  the 
emission  limits,  operating  limits,  and 
work  practice  standards,  is  not  met. 

If  you  use  a  capture  system  and 
control  device  to  reduce  HAP  emissions, 
you  would  have  to  make  your  startup, 
shutdown,  and  malfunction  plan 
available  for  inspection  if  the 
Administrator  requests  to  see  it.  It 
would  stay  in  your  records  for  the  life 
of  the  affected  source  or  until  the  source 
is  no  longer  subject  to  the  proposed 
standards.  If  you  revise  the  plan,  you 


would  need  to  keep  the  previous 
superseded  versions  on  record  for  5 
years  following  the  revision. 

Periodic  Reports.  Each  reporting  year 
is  divided  into  two  semiannual 
reporting  periods.  If  no  deviations  occur 
during  a  semiannual  reporting  period, 
you  would  submit  a  semiannual  report 
stating  that  the  affected  source  has  been 
in  continuous  compliance.  If  deviations 
occiu,  you  would  include  them  in  the 
report  as  follows: 

•  Report  each  deviation  from  the 
monthly  emission  limit. 

•  If  you  are  complying  by  using  a 
thermail  oxidizer,  report  all  times  when 
a  consecutive  3-hour  average 
temperature  is  below  the  operating 
limit. 

•  If  you  are  complying  by  using  a 
catalytic  oxidizer,  report  all  times  when 
a  consecutive  3-hour  average 
temperature  difference  across  the 
catalyst  bed  is  below  the  operating  limit, 
and  also  report  all  times  when  a  3-hour 
average  temperature  before  the  catalyst 
bed  is  below  the  operating  limit. 

•  If  you  are  complying  oy  using 
oxidizers,  or  solvent  recovery  systems 
where  liquid-liquid  material  balances 
are  not  conducted,  report  all  times  when 
the  value  of  the  site-specific  operating 
parameter  used  to  monitor  the  capture 
system  performance  was  less  than  the 
operating  limit  established  for  the 
capture  system. 

•  If  you  are  complying  by  using  a 
carbon  adsorber  for  which  you  do  not 
conduct  liquid-liquid  material  balances, 
report  all  times  when  the  steam  or 
nitrogen  flow  is  less  than  the  operating 
limit  and  also  report  all  times  when  the 
carbon  bed  temperature  is  more  than  the 
operating  limit. 

•  If  you  are  complying  by  using  a 
condenser,  report  all  times  when  a  3- 
hour  average  outlet  temperature  is 
higher  than  the  operating  limit. 

•  U  your  capture  system  contains 
bypass  lines  that  could  divert  emissions 
from  the  control  device  to  the 
atmosphere,  report  all  times  when 
emissions  were  not  routed  to  the  control 
device. 

•  Report  other  specific  information 
on  the  periods  of  time  the  deviations 
occurred. 

You  would  also  have  to  include  an 
explanation  in  each  semiannual  report  if 
a  change  occurs  that  might  affect  the 
compliance  status  of  the  affected  source, 
or  you  change  to  another  option  for 
meeting  the  emission  limit. 

Other  Reports.  You  would  be  required 
to  submit  reports  for  periods  of  startup, 
shutdovra,  and  malfunction  of  the 
capture  system  and  control  device.  If  the 
procedures  you  follow  during  any 
startup,  shutdown,  or  malfunction  are 


inconsistent  with  your  plan,  you  would 
report  those  procedures  with  your 
semiaiuiual  reports  in  addition  to 
immediate  reports  required  by 
§63.10(d)(5)(ii). 

m.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  How  Did  We  Select  the  Source 
Category? 

The  surface  coating  of  large 
appliances  is  a  soiuce  category  that  is 
on  the  list  of  som-ce  categories  to  be 
regulated  because  it  contains  major 
sources  which  emit  or  have  the 
potential  to  emit  at  least  10  tons  of  any 
one  HAP  or  at  least  25  tons  of  any 
combination  of  HAP  aiuiually.  The 
proposed  rule  would  control  HAP 
emissions  from  both  new  and  existing 
major  sources.  Area  sources  are  not 
being  regulated  under  this  proposed 
rule. 

The  surface  coating  of  large 
appliances  as  described  in  the  listing 
includes  any  facility  engaged  in  the 
surface  coating  of  large  appliance  parts 
or  products.  We  use  the  large  appliance 
product  lists  contained  in  the  SIC  and 
NAICS  code  descriptions  to  describe  the 
vast  array  of  large  appliance  parts  and 
products. 

We  intend  the  source  category  to 
include  facilities  for  which  the  siuface 
coating  of  large  appliances  is  either  their 
principal  activity  or  an  integral  part  of 
a  production  process  that  is  the 
principal  activity.  Most  coating 
operations  are  located  at  plant  sites  that 
are  dedicated  to  these  activities. 
However,  some  may  be  located  at  sites 
for  which  some  other  activity  is 
principal.  Collocated  surface  coating 
operations  comparable  to  the  types  and 
sizes  of  the  dedicated  facilities,  in  terms 
of  the  coating  operation  and  applicable 
emission  control  techniques,  are 
included  in  the  source  category. 

The  source  category  does  not  include 
research  or  laboratory  facilities  or 
janitorial,  building,  and  facility 
maintenemce  operations. 

B.  How  did  we  select  the  regulated 
pollutants? 

Organic  HAP.  Available  emission  data 
collected  during  the  development  of  the 
proposed  NESHAP  show  that  the 
primary  organic  HAP  emitted  from  the 
siu"face  coating  of  large  appliances 
include  xylene,  glycol  ethers,  toluene, 
methylene  diphenyl  diisocyanate,  emd 
methyl  ethyl  ketone.  These  compounds 
account  for  approximately  82  percent  of 
this  category's  nationwide  organic  HAP 
emissions.  However,  many  other  organic 
HAP  are  used,  or  can  be  used,  in  large 
appliance  coatings,  thinners,  and 


cleaning  materials.  Therefore,  the 
proposed  rule  would  regulate  emissions 
of  all  organic  HAP. 

Inorganic  HAP.  Although  most  of  the 
coatings  used  in  this  source  category'  do 
not  contain  inorganic  HAP,  some 
special  purpose  coatings  used  by  this 
source  category  do  contain  inorganic 
HAP^uch  as  chromium,  cobalt,  lead, 
and  manganese.  Emissions  of  these 
materials  to  the  atmosphere  are  minimal 
because  the  facilities  in  this  soiux;e 
category  employ  either  water  curtains  or 
dry  filters  that  remove  overspray 
particles  from  the  spray  booth  exhaust. 
At  this  time,  it  does  not  appear  that 
emissions  of  inorganic  HAP  from  this 
source  category  warrant  Federal 
regulation. 

C.  How  Did  We  Select  the  Affected 
Source? 

In  selecting  the  affected  source(s)  for 
emission  standards,  our  primary  goal  is 
to  ensure  that  MACT  is  applied  to  HAP- 
emitting  operations  or  activities  within 
the  source  category  being  regulated.  The 
affected  source  also  serves  to  establish 
where  new  source  MACT  applies  under 
a  particular  standard.  Specifically,  the 
General  Provisions  in  subpart  A  of  40 
CFR  part  63  define  the  terms 
"construction"  emd  "reconstruction" 
with  reference  to  the  term  "affected 
sovuce"  and  provide  that  new  source 
MACT  applies  when  construction  or 
reconstruction  of  an  affected  source 
occurs.  The  collection  of  equipment  and 
activities  evaluated  in  determining 
MACT  (including  the  MACT  floor)  is 
used  in  defining  the  affected  source. 

When  an  emission  standard  is  based 
on  a  collection  of  emissions  sources,  or 
total  facility  emissions,  we  select  an 
affected  source  based  on  that  same 
collection  of  emission  sources,  or  the 
total  facility,  as  well.  This  approach  for 
defining  the  affected  source  broadly  is 
particularly  appropriate  for  industries 
where  a  plantwide  emission  standard 
provides  the  opportunity  and  incentive 
for  owners  and  operators  to  utilize 
control  strategies  that  are  more  cost 
effective  than  if  separate  standards  were 
established  for  each  emission  point 
within  a  facility. 

Selection  of  Affected  Source.  The 
affected  source  for  these  proposed 
standards  is  broadly  defined  to  include 
all  operations  associated  with  the 
coating  of  large  appliances  and  the 
cleaning  of  product  substrates  or  coating 
operation  equipment.  These  operations 
include  storage  and  mixing  of  coatings 
and  other  materials;  surface  preparation 
of  the  large  appliances  prior  to  coating 
application;  coating  application  and 
flash-off,  drying  and  curing  of  applied 
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coatings;  cleaning  operations:  and  waste 
handling  operations. 

In  selecting  the  affected  source,  we 
considered,  for  each  operation,  the 
extent  to  which  HAP-containing 
materials  are  used  and  the  amount  of 
HAP  that  are  emitted.  Cleaning  and 
coating  application,  flash-off.  and 
curing/drying  operations  account  for  the 
majority  of  R.\P  emissions  at  large 
appliance  surface  coating  operations. 
These  operations  are  included  in  the 
affected  source. 

We  were  not  able  to  obtain  data  to 
adequately  quantify  HAP  emissions 
from  storage,  mixing,  and  waste 
handling.  However,  solvents  that  are 
added  to  coatings  as  thinners,  and  other 
HAP-containing  additives  to  coatings, 
may  be  emitted  during  mixing  and 
storage  The  level  of  emissions  depends 
on  the  type  of  mixing  and  the  type  of 
storage  container  and  the  work  practices 
used  at  the  facility.  Emissions  from 
waste  handling  operations  depend  on 
the  type  of  system  used  to  collect  and 
transport  organic  HAP-containing  waste 
coatings,  thinners,  and  cleaning 
materials  in  the  facility.  For  example, 
solvent-laden  rags  that  are  used  to  clean 
spray  booths  or  tanks  could  be  a  source 
of  HAP  emissions  The  method  used  to 
isolate  and  store  such  rags  affects  the 
level  of  emissions  to  ambient  air. 
Mixing,  storage,  and  waste  handling 
operations  are  included  in  the  affected 
source. 

A  broad  definition  of  the  affected 
source  was  selected  to  provide 
maximum  flexibility  in  complying  with 
the  proposed  emission  limits  for  organic 
HAP.  In  planning  its  total  usage  of  HAP- 
containing  materials,  each  facilitv  can 
select  among  available  coatings, 
thinners,  and  cleaning  materials  to 
comply  with  the  proposed  limits. 

Additional  information  on  the  large 
appliance  surface  coating  operations 
selected  for  regulation,  and  other 
operations,  are  included  in  the  docket 
for  the  proposed  standards 

D  How  did  we  determine  the  basis  and 
level  of  the  proposed  standards  for 
existing  and  new  sources' 

The  sections  below  present  the 
rationale  for  determining  the  MACT 
floor.  regulatoPk'  alternatives  beyond  the 
floor,  and  selection  of  the  proposed 
standards  for  existing  and  new  affected 
sources. 

How  did  we  determine  the  MACT 
floor  technology''  After  we  identif>'  the 
specific  source  categories  or 
subcategories  of  sources  to  regulate 
under  section  1 12  of  the  CAA.  we  must 
develop  emission  standards  for  each 
category  and  subcategory.  Section 
1 12(d)(3)  establishes  a  minimum 


baseline  or  "floor"  for  standards.  For 
new  sources  in  a  category  or 
subcategory,  the  standards  cannot  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best- 
controlled  similar  source.  The  standards 
for  existing  sources  can  be  less  stringent 
than  standards  for  new  sources,  but  they 
cannot  be  less  stringent  than  the  average 
emission  limitation  achieved  by  the 
best-performing  12  percent  of  existing 
sources  (or  the  best-performing  five 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources). 

Within  the  large  appliance  industry, 
organic  HAP  emission  control  for 
cleaning  and  surface  coating  operations 
is  accomplished  primarily  through  the 
use  of  lower-HAP  coatings,  thiimers. 
and  cleaning  materials.  Add-on  capture 
and  control  systems  for  organic  HAP  are 
rarely  used  by  the  industry.  While  lower 
organic  HAP  materials  have  achieved 
broad  use  throughout  the  industry,  each 
particular  coating  technology  is  not 
used  at  every  facility.  Rather,  facilities 
use  various  combinations  of  low-HAP 
coatings,  thinners,  and  cleaning 
materials.  Thus,  we  judged  the  most 
reasonable  approach  to  establishing  a 
MACT  floor  to  be  the  evaluation  of  a 
facility's  organic  HAP  emissions  from 
all  coating-related  operations.  To 
account  for  differences  in  production 
levels  from  one  facility  to  another,  we 
normalized  the  organic  HAP  emission 
rate  by  the  volume  of  coating  solids 
used  We  believe  coating  solids  usage  is 
an  appropriate  indicator  of  overall 
production  levels. 

We  used  information  obtained  from 
industry  survey  responses  to  estimate 
the  sourcewide  organic  HAP  emission 
rate  from  each  survey  respondent.  We 
calculated  total  organic  HAP  emissions 
by  assuming  that  100  percent  of  the 
volatile  components  in  all  coatings 
(including  adhesives),  thinners,  and 
cleaning  materials  (including  surface 
preparation  materials)  are  emitted. 
Major  sources  were  identified  as:  those 
facilities  that  listed  "major  source"  or 
"synthetic  minor  source"  as  their  title  V 
status  on  their  questionnaire  response; 
those  facilities  that  reported  their  HAP 
emissions  under  "maximum  design 
capacity"  as  greater  than  9.1  megagrams 
per  year  (Mg/yr)  (10  tpy);  and  other 
facilities  that  we  judged  to  have  the 
capacity  to  increase  their  HAP 
emissions  to  at  least  9.1  Mg/yr,  even 
though  they  did  not  identify  themselves 
as  major  or  synthetic  minor  sources.  The 
final  group  of  facilities  were  included 
because  they  reported  actual  HAP 
emissions  of  greater  than  3  Mg  (3.3  tons) 
during  the  reporting  year  and  did  not 
report  a  "maximum  design  capacity."  If 
these  facilities  operate  at  full  capacity 


over  multiple  shifts  each  day,  their 
annual  emission  rate  may  equal  or 
exceed  9.1  Mg/yr. 

The  survey  response  information  was 
used  to  determine  the  total  volume  of 
coating  solids  used  by  each  source  from 
all  types  of  coatings.  We  included 
decorative,  protective,  and  functional 
coatings  in  this  total. 

Using  the  sourcewide  organic  JiAP 
emissions  and  the  total  volume  of 
coating  solids  used  for  each  survey 
respondent,  we  calculated  the 
normalized  organic  HAP  emissions 
(emission  rate)  in  units  of  kilograms 
organic  HAP  per  liter  of  coating  solids 
used.  The  facilities  were  then  ranked 
from  the  lowest  emission  rate  to  the 
highest,  with  the  following  exceptions. 
Facilities  that  reported  the  predominant 
use  of  powder  coatings  (greater  than  90 
percent  of  all  coating  solids  usage)  were 
excluded  from  the  MACT  floor 
calculations.  While  powder  coating 
technology  is  a  proven  low-HAP  coating 
technology,  its  applicability  is  not 
considered  to  be  universal  for  all 
products  manufactured  within  the 
source  category.  For  those  facilities 
whose  pr^  Hucts  can  be  coated  with  this 
technolo     .  the  use  of  powder  coatings 
is  a  very  effective  and  efficient  means  of 
reducing  HAP  emissions.  The  degree  of 
HAP  reductions  that  can  be  achieved 
with  the  powder  coating  technology  is 
close  to  100  percent.  However,  because 
many  large  appliance  parts  and 
products  cannot  be  satisfactorily  coated 
with  powder  coating  technology,  we 
concluded  that  it  would  not  be 
appropriate  to  define  the  MACT  floors 
based  primarily  on  their  use.  Facilities 
that  used  lesser  amounts  of  powder 
coatings  in  combination  with  other  low- 
HAP  coating  technologies  were 
included  in  the  MACT  floor 
determination. 

For  some  facilities,  the  organic  HAP 
to  coating  solids  ratio  was  very  low  due 
to  the  facilities'  usage  of  unusually  large 
quantities  of  low-HAP  and  non-HAP 
adhesives.  The  low-  and  non-HAP 
adhesives  usage  for  these  facilities 
ranged  from  40  to  84  percent  of  all 
coating  solids.  While  many  facilities  in 
the  source  category  use  adhesives  (a 
functional  coating),  their  use  is  not  as 
widespread  compared  to  the  decorative 
and  protective  coatings  usually 
associated  with  the  appearance  of  large 
appliance  products.  On  the  average, 
adhesive  usage  among  all  facilities  in 
the  source  category  database  is  about  4 
percent  of  the  total  solids  used.  We 
concluded  that  because  of  the  specific 
function  served  by  adhesives,  the  low- 
HAP  adhesive  technology  employed  in 
the  facilities  described  above  may  not  be 
transferable  to  the  decorative  and 


protective  coatings  which  account  for 
the  remaining  96  percent  of  coating 
solids  usage  in  the  industry.  Thus,  we 
concluded  that  the  facilities  using 
atypically  large  quantities  of  these 
adhesives  relative  to  decorative  and 
protective  coatings  should  not  be 
included  in  the  floor  determination  of 
existing  sources  or  new  soiut:es. 

For  the  existing  soiutie  MACT  floor, 
the  top  12  percent  of  the  facilities  were 
determined  based  on  the  number  of 
facilities  in  the  MACT  floor  database  (95 
database  facilities  xl2  percent=ll,4). 
Because  the  calculated  value  was  greater 
than  11,  we  used  data  from  12  facilities 
to  determine  the  MACT  floor.  The  floor 
was  calculated  as  the  arithmetic  average 
of  the  emission  rates  of  the  fop  12  best- 
performing  representative  facilities. 

This  process  resulted  in  a  MACT  floor 
equal  to  0.13  kg  HAP /liter  of  coating 
solids  (1.1  lb/gal).  The  survey  data 
showed  no  appreciable  differences 
between  the  floor  facilities  and  the 
remaining  facilities  in  the  database  in 
terms  of  the  substrates  coated,  the 
coating  technologies  used,  or  the 
applicability  of  control  measures  across 
the  various  operations.  Therefore,  we 
believe  the  floor  level  of  control  is 
achievable  by  all  existing  sources. 

The  best  performing  facility  in  our 
database  has  an  emission  rate  of  0,022 
kg  HAP/liter  of  coating  solids  (0.18  lb/ 
gal).  This  facility  operates  under  SIC 
3585  and  manufactures  supermarket 
display  cases  and  equipment.  This 
facility  uses  both  solvent-based  coatings 
and  powder  coatings  and  is  considered 
similar  to  the  other  sources  in  the 
category  in  terms  of  the  substrate  coated 
and  the  coating  technologies  used. 
Therefore,  the  new  source  MACT  floor 
was  based  on  the  data  from  this  facility 
and  was  determined  to  be  0.022  kg 
HAP/liter  (0.18  lb/gal)  of  coating  solids. 

How  did  we  consider  beyond-the-floor 
technology?  After  the  floors  have  been 
determined  for  new  and  existing  soiut:es 
in  a  soiut:e  category  or  subcategory,  we 
must  set  emission  standards  that  are 
technically  achievable  and  no  less 
stringent  than  the  floors.  Such  standards 
must  then  be  met  by  all  sources  within 
the  category  or  subcategory.  We  identify 
and  consider  any  reasonable  regulatory 
alternatives  that  are  "beyond-the-floor," 
taking  into  account  emissions 
reductions,  cost,  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements.  These  alternatives  may  be 
different  for  new  and  existing  soiunes 
because  of  different  MACT  floors,  and 
separate  standards  may  be  established 
for  new  and  existing  sources. 

We  identified  three  regulatory 
alternatives  more  stringent  than  the 
MACT  floor  level  of  control  for  organic 


HAP.  These  alternatives  were 
conversion  to  powder  coatings; 
conversion  to  liquid  coatings  that  have 
a  very  low,  or  no,  organic  HAP  content; 
and  use  of  add-on  capture  systems  and 
control  devices. 

Information  indicates  that  several 
large  appliance  siuiace  coating  facilities 
have  converted  to  using  only  powder 
coatings.  Such  facilities  typically 
produce  a  single  type  of  product  (such 
as  laundry  equipment),  do  not  require 
unusual  finishes,  and  use  a  small 
number  of  colors.  Many  large  appliance 
surface  coating  facilities,  however, 
manufacture  more  than  one  product  and 
often  use  a  wide  array  of  colors. 
Although  powder  coatings  may  be 
somewhat  more  durable  than 
conventional  liquid  coatings,  specialty 
finishes  such  as  antique  and  crackle,  as 
well  as  the  palette  of  designer  colors 
offered  by  some  manufacturers,  may  not 
be  adequately  duplicated  by  powder 
coatings.  Consequently,  while  powder 
coating  is  a  proven  technology  that  can 
be  used  in  many  situations,  it  is  not 
luiiversally  applicable  in  the  large 
appliance  industry  and  was,  therefore, 
rejected  as  a  beyond-the-floor  option. 

Lower  organic  HAP  liquid  coatings 
fall  into  two  primary  categories.  The 
most  common  category  is  coatings 
formulated  with  solvents  that  are  not 
organic  HAP  (but  may  be  VOC).  The 
second  category  is  those  coatings  that 
result  from  alternate  technologies  such 
as  ultraviolet  (UV)— curable  coatings 
and  electron  beam  (EB) — curable 
coatings.  These  coatings  do  not  employ 
organic  HAP  or  VOC  to  keep  the 
pigment  and  other  components  of  the 
coating  in  solution  until  curing. 
Therefore,  organic  HAP  emissions  are 
very  small. 

These  lower  organic  HAP  coatings  are 
currently  in  production  use  in  some 
industries,  but  their  applicability  in  the 
large  appliance  industry  is  limited. 
Given  the  limited  applicability  of  UV — 
curable  and  EB — curable  coatings,  we 
do  not  believe  it  is  feasible  to  require 
the  use  of  these  coatings  and  rejected 
them  as  a  beyond-the-floor  option  for 
organic  HAP. 

It  is  technically  feasible  to  reduce 
emissions  from  affected  sources  by  at 
least  95  percent  through  the  use  of 
captiu-e  systems  and  add-on  control 
devices.  Based  on  the  model  plants 
analysis  used  to  estimate  the  impacts  of 
the  proposed  rule,  over  half  of  the 
existing  facilities  will  be  required  to 
achieve  HAP  emissions  reductions  of 
greater  than  80  percent  to  meet  the 
existing  soiut:e  MACT  floor  level  of 
control.  For  these  facilities,  the 
incremental  HAP  reductions  that  could 
be  achieved  by  using  capture  systems 


and  control  devices  to  comply  with  a 
"beyond-the-floor"  alternative  of  95 
percent  reduction  would  range  from 
about  0.30  Mg  (0.33  tons)  to  about  1.7 
Mg  (1.9  tons).  The  estimated  cost  of  a 
permanent  total  enclosure  and  a  control 
device,  such  as  an  oxidizer,  for  these 
facilities  could  be  as  much  as  $1 
million.  We  believe  the  incremental 
emissions  reductions  that  would  be 
achieved  at  this  time  do  not  warrant  the 
additional  cost  that  each  existing  source 
would  incur  by  using  add-on  control 
systems.  Therefore,  we  rejected 
requiring  captvire  systems  and  add-on 
control  devices  as  a  beyond-the-floor 
option  for  organic  HAP. 

How  did  we  select  the  proposed 
standards?  For  existing  sources,  we 
based  the  proposed  standards  on  the 
existing  source  MACT  floor.  As 
described  eeirlier,  we  determined  that 
beyond-the-floor  options  were  not 
technically  or  economically  feasible  for 
all  existing  sources.  For  the  same 
reasons,  we  based  the  proposed 
standards  for  new  sources  on  the  new 
soiuce  MACT  floor. 

The  MACT  levels  of  control  for  new 
and  existing  sources  can  be  achieved  in 
several  different  ways.  Many  sources 
would  be  able  to  use  lower-HAP 
coatings,  although  they  may  not  be 
available  to  meet  the  needs  of  every 
source.  If  a  source  is  also  using  cleaning 
materials  that  contain  organic  HAP, 
then  it  may  be  able  to  switch  to  lower- 
HAP  or  non-HAP  cleaning  materials, 
which  are  widely  available,  to  reduce 
the  sourcewide  organic  HAP  emissions 
rate  to  the  MACT  level.  Other  available 
options  are  the  use  of  powder  coatings 
or  capture  systems  and  add-on  control 
devices  to  reduce  emissions. 

We  note  here  that  our  assumption, 
used  in  the  development  of  the  MACT 
floors,  that  100  percent  of  the  organic 
HAP  in  the  materials  used  are  emitted 
by  the  affected  source  would  not  apply 
when  the  source  sends  waste  organic 
HAP-containing  materials  to  a  facility 
for  treatment  or  disposal.  We  made  that 
assumption  because  the  industry  survey 
responses  provided  little  information  as 
to  the  amount  of  organic  HAP  recovered 
and  recycled  or  treated  and  disposed. 
We,  therefore,  concluded  that  that 
practice  may  not  be  common  within  the 
large  appliance  industry.  We  recognize, 
however,  that  some  large  appliance 
facilities  may  conduct  such  activities 
and  should  be  allowed  to  account  for 
such  activities  in  determining  their 
emissions.  Thus,  the  proposed  rule 
allows  you  to  reduce  the  organic  HAP 
emissions  by  the  amount  of  any  organic 
HAP  contained  in  waste  treated  or 
disposed  at  a  hazardous  waste 
treatment,  storage,  and  disposal  facility 
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that  is  regulated  under  40  CFR  part  2b2, 
264,  265,  or  266 

£  How  did  we  select  the  format  of  the 
standards^ 

Numerical  emission  standards  are 
required  by  section  1 12(h)  of  the  CAA 
unless  we  can  justify  that  it  is  not 
feasible  to  prescribe  or  enforce  an 
emission  standard,  in  which  case  a 
design,  equipment,  work  practice,  or 
operational  standard  can  be  set. 

We  selected  the  format  of  the 
standards  to  be  mass  of  organic  HAP  per 
volume  of  coating  solids.  The 
performance-based  nature  of  this 
proposed  format  would  allow  large 
appliance  coating  operation  owners  and 
operators  flexibility  in  choosing  any 
combination  of  means  (including 
coating  reformulation,  use  of  lower-HAP 
or  non-HAP  materials,  solvent 
elimination,  work  practices,  and  add-on 
control  devices)  to  comply  with  the 
emission  limits  that  is  workable  for  their 
particular  situations. 

We  selected  volume  of  coating  solids 
as  a  component  of  the  proposed 
standards  to  normalize  the  rate  of 
organic  HAP  emissions  across  all  sizes 
and  types  of  facilities.  We  selected  the 
volume  of  coating  solids  used  because  it 
is  directly  related  to  the  surface  area 
coated  (i  e..  the  average  dry  film 
thickness  of  coatings  on  most  large 
appliance  parts  or  products  is  generally 
consistent)  and,  therefore,  provides  an 
equitable  basis  for  all  coatings, 
regardless  of  differences  in  coating 
densities.  A  format  based  on  the  mass  or 
weight  of  coating  solids  (instead  of 
volume)  could  result  in  inequitable 
standards  for  higher-density  pigmented 
coatings,  such  as  basecoats  or  enamels, 
compared  to  coatings  with  lower 
densities  per  unit  volume 

Other  choices  for  the  format  of  the 
standards  that  we  considered,  but 
rejected,  included  a  usage  limit  (mass 
per  unit  time)  and  a  never-to-be- 
exceeded  limit  on  the  organic  HAP 
content  of  coatings,  solvents,  or  cleaning 
materials.  As  it  is  not  our  intent  to  limit 
a  facility's  production  under  these 
proposed  standards,  we  rejected  a  usage 
limit.  We  also  rejected  a  never-lo-be- 
exceeded  limit,  as  the  proposed 
standards  allow  averaging  of  HAP 
emissions  from  the  materials  used 
during  the  compliance  period. 

F.  How  did  wf  sflect  the  testing  and 
initial  compliance  requirements:' 

The  proposed  standards  would  allow 
you  to  choose  among  several  methods  to 
demonstrate  compliance  with  the 
proposed  standards  for  organic  HAP: 
coatings  with  low  or  no  organic  HAP:  an 
overall  organic  HAP  emission  rate  from 


all  t:oatings,  thinners,  and  cleaning 
materials  that  is  less  than  the  applicable 
emission  limit;  or  capture  systems  and 
control  devices. 

Coatings  with  Low  or  No  Organic 
HAP  Yt)u  would  be  required  to 
document  the  organic  HAP  content  of 
all  coatings  and  show  that  each  is  less 
than  the  applicable  emission  limit.  You 
would  also  have  to  show  that  each 
thinner  and  each  cleaning  material  used 
contains  no  organic  HAP.  Method  311  is 
the  method  developed  by  EPA  for 
determining  the  mass  fraction  of  organic 
HAP  in  coatings  and  has  been  used  in 
previous  surface  coating  NESHAP.  We 
have  not  identified  any  other  methods 
that  provide  advantages  over  Method 
31 1  for  use  in  the  proposed  standards. 

Method  24  is  the  method  developed 
by  EPA  for  determining  the  mass 
fraction  of  volatile  matter  for  coatings 
and  can  be  used  if  you  choose  to 
determine  the  non-aqueous  volatile 
matter  content  as  a  surrogate  for  organic 
HAP.  In  past  standards,  VOC  emission 
control  measures  have  been 
implemented  in  coating  industries,  with 
Method  24  as  the  compliance  method. 
We  have  not  identified  any  other 
methods  that  provide  advantages  over 
Method  24  for  use  in  the  proposed 
standards. 

The  proposed  requirements  for 
determining  volume  fraction  of  coating 
solids  would  allow  you  to  choose 
between  calculating  the  value  using 
Equation  1  in  §63.4141  of  the  proposed 
standards  or  measuring  the  volume  with 
either  ASTM  Method  D2697-86  (1998) 
or  ASTM  Method  D6093-97. 

Ch'erall  Organic  HAP  Emission  Rate. 
To  demonstrate  initial  compliance  using 
this  option,  you  would  calculate  the 
organic  HAP  emission  rate  for  one  or 
more  coating  operations  in  the  affected 
source,  based  on  the  mass  of  organic 
HAP  in  all  coatings,  thinners,  and 
cleaners  and  the  volume  of  coating 
solids  used  during  the  compliance 
period,  and  demonstrate  that  it  does  not 
exceed  the  applicable  emission  limit. 
You  would  determine  these  values 
using  the  methods  discussed  previously. 

Capture  Systems,  and  Control  Devices. 
If  you  use  a  capture  system  and  control 
device,  other  than  a  solvent  recovery 
device  for  which  you  conduct  a  liquid- 
liquid  material  balance,  you  would  be 
required  to  conduct  an  initial 
performance  test  of  the  system  to 
determine  its  overall  control  efficiency. 
For  a  solvent  recovery  system  for  which 
you  c;onduct  a  liquid-liquid  material 
balance,  you  would  determine  the 
quantity  of  volatile  matter  applied  and 
the  quantity  recovered  during  the  initial 
compliance  period  to  determine  its 
overall  control  efficiency.  For  both 


cases,  the  overall  control  efficiency 
would  be  combined  with  the  monthly 
mass  of  organic  HAP  in  the  coatings  and 
other  materials  used  to  calculate  the 
monthly  HAP  emission  rate  in  kg  HAP/ 
liter  of  coating  solids.  If  you  conduct  a 
performance  test,  you  would  also 
determine  parameter  operating  limits 
during  the  test.  The  test  methods  that 
the  proposed  standards  would  require 
for  the  performance  test  have  been 
required  under  many  standards  of 
performance  for  industrial  surface 
coating  sources  luider  40  CFR  part  60 
and  NESHAP  under  40  CFR  part  63.  We 
have  not  identified  any  other  methods 
that  provide  advantages  over  these 
methods. 

G.  How  Did  We  Select  the  Continuous 
Compliance  Requirements? 

To  ensure  continuous  compliance 
with  the  proposed  organic  HAP 
emission  limits  and/or  operating  limits, 
the  proposed  standards  would  require 
continuous  parameter  monitoring  of 
capture  systems  and  control  devices  and 
recordkeeping.  We  selected  the 
following  requirements  based  on 
reasonable  cost,  ease  of  execution,  and 
usefulness  of  the  resulting  data  to  both 
the  owners  or  operators  and  EPA  for 
ensuring  continuous  compliance  with 
the  emission  limits  and/or  operating 
limits. 

We  are  proposing  that  certain 
parameters  be  continuously  monitored 
for  the  types  of  capture  systems  and 
control  devices  commonly  used  in  the 
industry.  These  monitoring  parameters 
have  been  used  in  other  standards  for 
similar  industries.  The  values  of  these 
parameters  that  correspond  to 
compliance  with  the  proposed  emission 
limits  are  established  during  the  initial 
or  most  recent  performance  test  that 
demonstrates  compliance.  These  values 
are  your  operating  limits  for  the  capture 
system  and  control  device. 

You  would  be  required  to  determine 
3 -hour  average  values  for  most 
monitored  parameters  for  the  affected 
source.  We  selected  this  averaging 
period  to  reflect  operating  conditions 
during  the  performance  test  to  ensure 
the  control  system  is  continuously 
operating  at  the  same  or  better  control 
level  as  during  a  performance  test 
demonstrating  compliance  with  the 
emission  limits. 

To  demonstrate  continuous 
compliance  with  the  monthly  emission 
limits,  you  would  also  need  records  of 
the  quantity  of  coatings  and  other 
materials  used  and  the  data  and 
calculations  supporting  your 
determination  of  their  organic  HAP 
content.  If  you  conduct  liquid-liquid 
material  balances,  you  would  need 


records  of  the  quantity  of  volatile  matter 
used  and  the  quantity  recovered  by  the 
solvent  recovery  system  each  month. 

H.  How  Did  We  Select  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

You  would  be  required  to  comply 
with  the  applicable  requirements  in  the 
NESHAP  General  Provisions,  subpart  A 
of  40  CFR  part  63,  as  described  in  Table 
2  of  the  proposed  subpart  NNNN.  We 
evaluated  the  General  Provisions 
requirements  and  included  those  we 
determined  to  be  the  minimum 
notification,  recordkeeping,  and 
reporting  necessary  to  ensure 
compliance  with,  and  effective 
enforcement  of,  the  proposed  standards. 

/.  How  Did  We  Select  the  Compliance 
Date? 

You  would  be  allowed  3  years  to 
comply  with  the  final  standards  for 
existing  affected  sources.  This  is  the 
maximum  period  allowed  by  the  CAA. 
We  believe  that  3  years  for  compliance 
is  necessary  to  allow  adequate  time  to 
accommodate  the  variety  of  compliance 
methods  that  existing  sources  may  use. 
Most  sources  in  this  category  would 
need  this  3-year  maximum  amount  of 
time  to  develop  and  test  reformulated 
coatings,  particularly  those  that  may  opt 
to  comply  using  a  different  lower- 
emitting  coating  technology.  We  want  to 
encourage  the  use  of  these  pollution 
prevention  technologies.  In  addition, 
time  would  be  needed  to  establish 
records  management  systems  required 
for  enforcement  purposes.  Some  sources 
may  need  the  time  to  purchase  and 
install  emission  capture  and  control 
systems.  In  such  cases,  you  would  need 
to  obtain  a  permit  for  the  use  of  add-on 
controls,  which  will  require  time  for 
approval  from  the  permitting  authority. 

The  CAA  requires  that  new  or 
reconstructed  affected  sources  comply 
with  standards  immediately  upon 
startup  or  the  effective  date  of  the  final 
rule,  whichever  is  later. 

rv.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts 

Model  plants  were  developed  to  aid 
in  the  estimation  of  the  impacts  the 
proposed  standards  would  have  on  the 
large  appliance  industry.  Four  model 
plants  distinguished  by  size,  as 
measured  by  the  total  volimie  of  coating 
solids  used,  were  developed.  Impacts 
were  then  developed  for  each  model 
plant,  and  these  individu«d  impacts 
were  scaled  to  nationwide  levels  based 
on  the  nimiber  of  facilities 
corresponding  to  each  model  plemt  size. 
We  used  the  model  plant  approach 
because  we  did  not  have  adequate  data 


to  estimate  impacts  for  each  actual 
facility. 

A  variety  of  compliance  methods  are 
available  to  the  industry  to  meet  the 
proposed  emission  limits.  We  analyzed 
the  information  obtained  from  the 
industry  survey  responses,  industry  site 
visits,  trade  groups,  and  industry 
representatives  to  determine  which 
compliance  methods  would  most  likely 
be  used  by  existing  and  new  sources. 
We  expect  that  the  most  widely-used 
method  for  existing  sources  would  be 
low-HAP  content  liquid  coatings 
(coatings  with  HAP  contents  at  or  below 
the  emission  limits).  Powder  coatings, 
no-HAP  cleaning  materials,  and  add-on 
captiu-e  and  control  systems  would 
likely  be  used  by  existing  sources,  but 
to  a  lesser  extent.  Various  combinations 
of  these  methods  may  be  used.  New 
sources  are  largely  expected  to  use 
powder  coating  technologies  or  a 
combination  of  low-HAP  coatings  and 
no-HAP  cleaning  materials. 

For  the  purpose  of  assessing  impacts, 
we  assvimed  that  all  existing  sources 
would  convert  to  liquid  coatings  and 
thiimers  with  lower-HAP  content  than 
presently  used  and  no-HAP  cleaning 
materials.  We  assiuned  that  new  sources 
would  use  either  powder  coatings  or 
lower-HAP  coatings  and  no-HAP 
cleaning  materials. 

We  first  estimated  the  impacts  of  the 
proposed  emission  limits  on  the  four 
model  plants.  To  scale  up  the  model 
plant  impacts  to  nationwide  levels,  we 
multiplied  the  individual  model  plant 
impacts  by  the  estimated  number  of 
major  soiu-ces  in  the  United  States 
corresponding  to  each  plant  size.  We 
estimated  that  there  are  74  existing 
major  source  facilities  nationwide.  For 
more  information  on  how  impacts  were 
estimated,  see  Chapters  6  and  7  of  the 
background  information  document, 
EPA^53/R-00-006. 

A.  What  Are  the  Air  Impacts? 

For  existing  major  sources,  we 
estimated  that  compliance  with  the 
proposed  emission  limits  would  result 
in  reductions  of  nationwide  organic 
HAP  emissions  of  1,080  Mg/yr  (1,191 
tpy).  This  represents  a  reduction  of  45 
percent  from  the  baseline  organic  HAP 
emissions  of  2,394  Mg/vr  (2,639  tpy). 

For  new  sources,  we  nave  assumed 
that  most,  if  not  all.  will  use  coating 
technologies  that  are  considered  to  be 
"state-of-the-art"  coatings  (e.g.,  powder 
coatings  and  low-HAP  liquid  coatings). 
Powder  coating  technology  has 
advanced  rapidly  in  recent  years  and  is 
gaining  widespread  acceptance  in  the 
large  appliance  industry.  Powder 
coatings  are  not  only  ven,'  cost  effective, 
their  use  eliminates  the  problems 


associated  with  worker  exposure  to 
organic  solvents.  Many  of  the  facilities 
in  the  database  indicated  that  they  were 
in  the  process  of  converting  part  or  all 
of  their  coating  operations  to  use 
powder  coatings.  Also,  four  of  the  most 
recently  constructed  facilities  in  the 
database  are  using  powder  coatings 
extensively  and  have  HAP  emission 
levels  below  the  MACT  level  for  new- 
sources.  For  these  reasons,  we  project 
the  baseline  emission  levels  for  new 
sources  to  be  at,  or  below,  the 
requirements  in  the  proposed  standards. 
Therefore,  we  have  assumed  no 
emissions  reductions  from  new  sources 
attributable  to  the  proposed  standards. 

B.  What  Are  the  Cost  Impacts? 

We  have  estimated  the  costs  related  to 
complying  with  the  emission  limitations 
and  meeting  the  monitoring, 
recordkeeping,  and  reporting 
requirements.  The  costs  to  comply  with 
the  emission  limitations  include  the 
increased  cost  of  reformulated  low-HAP 
coating  materials,  as  well  as  any  capital 
expenditures  that  would  be  required  to 
facilitate  the  use  of  these  materials. 
Alternatively,  facilities  could  choose  to 
purchase,  install,  and  operate  capture 
systems  and  add-on  control  devices.  We 
have  assumed  for  this  analysis  that  all 
affected  facilities  will  comply  through 
the  use  of  reformulated  coatings, 
thinners,  and  cleaning  materials,  and 
that  these  materials  can  be  utilized 
without  the  need  for  capital 
expenditures.  Annual  costs  for  meeting 
the  monitoring,  recordkeeping,  and 
reporting  requirements  of  the  proposed 
rule  have  also  been  included. 

Existing  sources.  To  comply  with  the 
proposed  standards,  existing  facilities 
will  likely  use  reformulated  coatings, 
thinners,  and  cleaning  materials. 
Compliance  costs  were  estimated  to  be 
the  incremental  cost  difference  between 
the  materials  currently  used  and  the 
complying  materials.  Estimates  of  cost 
impacts  were  based  on  four  model 
plants  that  were  developed  to  represent 
the  range  of  sizes  and  coating  materials 
found  throughout  the  industry.  Each 
model  plant  was  assumed  to  comply 
with  the  proposed  standards  by 
switching  to  non-HAP  adhesives, 
surface  preparation  materials,  and 
cleaning  materials  and  reducing  the 
HAP  content  of  the  coatings  and 
thinners.  The  annual  incremental  cost  of 
the  reformulated  raw  materials  ranged 
from  approximately  S700  for  model 
plant  1 ,  representing  the  segment  of 
industr\'  with  the  lowest  coating  solids 
usage,  to  $26,000  for  model  plant  4, 
representing  the  segment  of  industry 
that  uses  over  200,000  liters  of  coating 
solids.  The  nationwide  cost  impact  was 
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estimated  for  each  industry  segment  by 
multiplying  the  annual  costs  for  each 
model  plant  by  the  number  of  facilities 
represented  by  that  model  plant  A  total 
natinnuide  cost  impact  associated  with 
material  usage  was  estimated  by 
summing  the  nationwide  costs  for  each 
of  the  four  industry  segments.  In 
addition,  we  included  estimates  for 
monitoring,  recordkeeping,  and 
reporting  costs  for  all  74  affected 
sources. 

We  estimate  total  nationwide  annual 
costs  in  the  fifth  year  to  comply  with  the 
proposed  emission  limits  to  be  SI  63 
million  for  existing  sources.  These  costs 
include  approximately  S.48  million  for 
direct  costs  associated  with  material 
usage  and  SI  15  million  for 
recordkeeping  and  reporting. 

\'en  sources.  We  estimate  the  number 
of  new  major  sources  to  be  four  per  year, 
based  on  an  average  of  the  number  of 
new  facilities  constructed  from  1993  to 
1997.  In  the  absence  of  the  proposed 
standards,  we  anticipate  that  most,  if 
not  all.  new  sources  will  primarily  use 
newer  coating  technologies  such  as 
powder  coatings,  higher  solids,  and  low- 
HAP  liquid  coatings.  Because  these 
coatings  are  very  cost  effective  and  new 
facilities  would  likely  choose  to  use 
them  even  in  the  absence  of  the 
proposed  standards,  no  additional  costs 
associated  with  material  usage  were 
assigned  for  complying  with  the 
proposed  standards.  Therefore,  only  the 
costs  of  monitoring,  recordkeeping,  and 
reporting  have  been  assigned  to  new- 
facilities, 

We  estimate  the  armual  cost  in  the 
fifth  year  due  to  monitoring, 
recordkeeping,  and  reporting  to  be 
$341,000.  We  estimated  S91.000  each 
year  for  the  four  new  sources  (523.000 
per  facilitv)  for  their  initial  year  of 
monitoring,  recordkeeping,  and 
reporting.  In  each  subsequent  year  of 
operation,  the  estimated  monitoring, 
recordkeeping,  and  reporting  cost  is 
S16.000  per  facility. 

C.  What  Are  the  Economic  Impacts? 

We  performed  an  economic  impact 
analysis  (EIA)  to  provide  an  estimate  of 
the  facility  and  market  impacts  of  the 
proposed  standards  as  well  as  the  social 
costs.  In  general,  we  expect  the 
economic  impacts  of  the  proposed 
standards  to  be  minimal,  with  price 
increases  and  production  decreases  of 
less  than  0.01  percent.  Based  on  a  model 
referred  to  as  a  "perfectly  competitive 
economic  model"'  of  this  industrv.  we 
estimate  social  costs  of  approximately 
Si. 62  million  in  the  fifth  year  for 
existing  sources,  with  the  burden  being 
roughly  equally  shared  by  consumers 
and  producers. 


For  affected  facilities,  the  distribution 
of  costs  is  slanted  toward  the  lower 
impact  levels  with  many  facilities 
incurring  only  those  related  to 
monitoring,  recordkeeping,  and 
reporting.  The  EIA  indicates  that  these 
regulatory  costs  are  expected  to 
represent  only  0.01  percent  of  the  value 
of  product  shipments,  which  should  not 
cause  producers  to  cease  or  alter  the'r 
current  operations.  Hence,  no  firms  or 
facilities  are  expected  to  become  at  risk 
of  closure  because  of  the  proposed 
standards.  International  trade  impacts 
are  expected  to  be  negligible  because  of 
the  very  small  price  increase  [i.e.,  0.01 
percent).  Based  on  the  projected 
characteristics  and  costs  for  new 
sources,  we  do  not  expect  any 
differential  impact  on  these  sources.  For 
more  information,  refer  to  the 
"Economic  Impact  Analysis  of  the 
Proposed  NESHAP:  Surface  Coating  of 
Large  Appliances"  (Docket  No.  A-97- 
41). 

D  What  Are  the  NonAir  Health. 
Environmental,  and  Energy  Impacts? 

Based  on  information  from  the 
industry  survey  responses,  we  found  no 
indication  that  the  use  of  low  organic 
HAP  content  coatings,  thinners,  and 
cleaning  materials  at  existing  sources 
would  result  in  any  increase  or  decrease 
in  non-air  health,  environmental,  and 
energy  impacts.  There  would  be  no 
change  in  the  utility  requirements 
associated  with  the  use  of  these 
materials,  so  there  would  be  no  change 
in  the  amount  of  energy  consumed  as  a 
result  of  the  material  conversion.  Also, 
there  would  be  no  significant  change  in 
the  amount  of  materials  used  or  the 
amount  of  waste  produced. 

Because  new  sources  are  expected  to 
comply  with  the  proposed  standards 
through  the  use  of  low-HAP  coating 
technologies  rather  than  add-on  control 
devices,  there  would  be  no  significant 
change  in  energy  usage  or  waste 
produirtion. 

V.  Administrative  Requirements 

A  Executive  Order  12866.  Regulatory 
Planning  and  Review 

LInder  E.xecutive  Order  12866  (58  FR 
51735,  October  4.  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in     • 
a  rule  that  may: 

( 1 )  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 


economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv; 

(3)  Materially  alter  the  budgetary- 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4l  Raise  novellegal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  because  none  of  the 
listed  criteria  apply  to  this  action. 
Consequently,  this  action  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 

B.  Executive  Order  13132.  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law .  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Pmrsuant  to  the 
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terms  of  Executive  Order  13132,  it  has 
been  determined  that  this  rule  does  not 
have  "federalism  implications,"  because 
it  does  not  meet  the  necessary  criteria. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
proposed  rule. 

C.  Executive  Order  13084,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
govenmients,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's 
proposed  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribed  goverrmients.  No  tribal 
governments  owrn  or  operate  large 
appliance  surface  coating  facilities. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  action. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 


The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  proposed 
rule  is  not  subject  to  Executive  Order 
13045  because  it  does  not  establish  an 
environmental  standard  based  on  an 
assessment  of  health  or  safety  risks.  No 
children's  risk  analysis  was  performed 
because  no  alternative  technologies 
exist  that  would  provide  greater 
stringency  at  a  reasonable  cost, 
Fmlhermore,  this  rule  has  been 
determined  not  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866, 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  fined  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
govermnents.  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govenmient  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovenunental  mandates,  and 
informing,  educating,  and  advising 


small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  SlOO  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  The  maximum  total  annual 
cost  of  this  rule  for  any  year  has  been 
estimated  to  be  slightly  less  than  $2 
million.  Thus,  today's  proposed  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  In 
addition.  EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  section  203  of  the 
UMRA. 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFAj,  5  U.S.C.  601,  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedures 
Act  or  any  other  statute  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  the  purposes  of  assessing  the 
impacts  of  today's  proposed  rule  on 
small  entities,  small  entity  is  defined  as: 
(1)  A  small  business  ranging  from  100- 
1,000  employees  or  less  than  S3. 5 
million  in  annual  sales;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

In  accordance  with  the  RFA  and 
SBREFA.  EPA  conducted  an  assessment 
of  the  proposed  standards  on  small 
businesses  within  the  large  appliance 
coating  industry.  Based  on  Small 
Business  Administration  size 
definitions  and  reported  sales  and 
employment  data,  EPA's  survey 
identified  221  facilities  that  apply 
surface  coatings  to  large  appliances. 
These  facilities,  which  include  major 
and  area  sources,  are  owned  by  84 
companies.  Of  these  companies.  34  are 
small  businesses.  Although  small 
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businesses  represent  about  40  percent  of 
the  companies  within  the  source 
categon,',  they  are  expected  to  incur  only 
10  percent  of  the  total  industry 
compliance  costs.  Under  the  proposed 
standards,  the  average  annual 
compliance  cost  share  (jf  sales  for  small 
businesses  is  only  0.20  percent,  with  2H 
of  the  34  small  businesses  not  e.xpec:ted 
to  incur  any  additional  costs  because 
they  are  area  sources  or  are  permitted  as 
synthetic  minor  HAP  emission  sources. 
After  reviewing  the  range  of  costs  to  be 
borne  bv  small  businesses.  EPA  has 
determined  the  costs  are  typically  small 
and.  thus,  certifies  that  this  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
EPA  has  nonetheless  worked 
aggressively  to  minimize  the  impact  of 
this  proposed  rule  on  small  entities, 
consistent  with  our  obligations  under 
the  C<A.-\.  We  solicited  input  from  small 
entities  during  the  data-gathering  phase 
of  the  proposed  rulemaking.  We  are 
proposing  compliance  options  which 
give  small  entities  flexibility  in 
choosing  the  most  cost  effective  and 
least  burdensome  alternative  for  their 
operation.  For  example,  a  facility  could 
purcha.se  and  use  low-HAP  coatings 
{i.e  .  pollution  prevention)  that  meet  the 
proposed  standards  instead  of  using 
add-on  capture  and  control  systems. 
This  method  of  compliance  can  be 
demonstrated  with  minimum  burden  by 
using  purchase  and  usage  records.  No 
testing  of  materials  would  be  required, 
as  the  facility  owner  could  show  that 
their  coatings  meet  the  emissitm  limits 
by  providing  formulation  data  supplied 
by  the  manufacturer. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed 
standards  on  small  entities  and 
welcome  comments  on  issues  related  to 
such  impacts.  For  more  information, 
consult  the  docket  for  this  project. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  will 
be  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act.  44 
L'.S.C.  3501,  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No.  1954.01) 
and  a  copy  may  be  obtained  from  Sandv 
Farmer  bv  mail  at  the  Collection 
Strategies  Division  (2822),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460,  by  email  at 
farmer.sandy@epa.gov.  or  bv  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 


www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414)  All  information  submitted  to  EPA 
pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2. 
subpart  B. 

Tne  proposed  standards  would 
require  maintaining  records  of  all 
coatings,  thinners,  and  cleaning 
materials  data  and  calculations  used  to 
determine  compliance.  This  information 
includes  the  volume  used  during  each 
monthly  compliance  period,  mass 
fraction  organic  HAP,  density,  and,  for 
coatings  only,  volume  fraction  of 
coating  solids. 

If  an  add-on  control  device  is  used, 
records  must  be  kept  of  the  capture 
efficiency  of  the  capture  system, 
destruction  or  removal  efficiency  of  the 
add-on  control  device,  and  the 
monitored  operating  parameters.  In 
addition,  records  must  be  kept  of  each 
calculation  of  the  affected  sourcewide 
emissions  fur  each  monthly  compliance 
period  and  all  data,  calculations,  test 
results,  and  other  supporting 
information  used  to  determine  this 
value. 

The  monitoring,  recordkeeping,  and 
reporting  burden  in  the  fifth  year  after 
the  effective  date  of  the  promulgated 
rule  is  estimated  to  be  32.000  labor 
hours  at  a  cost  of  $1.50  million  for  new 
and  existing  sources. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verif\'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA"s  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Under  the  Paperwork  Reduction  Act. 
EPA  must  consider  the  paperwork 
burden  imposed  by  any  information 
collection  request  in  a  proposed  or  final 
rule.  The  proposed  standards  will  not 
impose  any  new  information  collection 
requirements  beyond  those  specified  in 
the  ICR  document. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  By  U.S.  Postal 
Service,  send  comments  on  the  ICR  to 
the  Director.  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  1200  Pennsylvania  Ave., 
NW.  Washington,  DC  20460  (or  by 
courier,  send  comments  on  the  ICR  to 
the  Director,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  401  M  Street,  SW,  Room 
925H.'West  Tower;  Washington,  DC) 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW..  Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  December 
22.  2000.  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  January  22,  2001.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  No. 
104-113.  section  12(d)  (15  U.S.C.  272 
note),  directs  EPA  to  use  voluntary 
consensus  standards  (VCS)  in  their 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  The  VCS  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  the  OMB,  with 
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explanations  when  an  agency  does  not 
use  available  and  applicable  VCS. 

This  proposed  rulemaking  involves 
technical  standards.  The  EPA  proposes 
in  this  rule  to  use  EPA  Methods  1,  lA, 
2,  2A,  2C,  2D,  2F.  2G.  3,  3A.  3B,  4,  24, 
25,  25A,  204.  204A-F,  311,  and  316. 
Consistent  with  the  NTTAA,  EPA 
conducted  searches  to  identify  VCS  in 
addition  to  these  EPA  methods.  No 
applicable  VCS  were  identified  for  EPA 
Methods  lA,  2A,  2D,  2F,  2G,  204.  204A- 
F,  and  316.  The  search  and  review 
results  have  been  documented  and  are 
placed  in  the  docket  for  this  proposed 
rule. 

Two  VCS  were  identified  for 
determining  the  volume  of  coating 
solids  (nonvolatiles),  and  EPA  proposes 
to  use  them  in  this  rule.  The  standards 
are  ASTM  D2697-86  (Reapproved 
1998),  "Standard  Test  Method  for 
Volume  Nonvolatile  Matter  in  Clear  or 
Pigmented  Coatings,"  and  ASTM 
D6D93-97,  "Standard  Test  Method  for 
Percent  Volume  Nonvolatile  Matter  in 
Clear  or  Pigmented  Coatings  Using  a 
Helium  Gas  Pycnometer."  These 
standards  fill  a  void  in  EPA  Method  24 
which  directs  that  the  volume  fraction 
of  coating  solids  be  calculated  from  the 
coating  manufacturer's  formulation.  The 
proposed  rule  does  allow  for  the  use  of 
the  volume  fraction  of  coating  solids 
calculated  from  the  coating 
manufactiirer's  formulation,  however, 
test  results  wrill  take  precedence  if  they 
do  not  agree  with  calculated  values. 

Six  VCS:  ASTM  D1475-90,  ASTM 
D2369-95,  ASTM  D3792-91.  ASTM 
D4017-96a,  ASTM  D4457-85 
(Reapproved  1991),  and  ASTM  D5403- 
93  are  already  incorporated  by  reference 
in  EPA  Method  24.  hi  addition,  we  are 
separately  specifying  the  use  of  ASTM 
Dl 4 75-90  for  measuring  the  density  of 
individual  coating  components,  such  as 
organic  solvents.  Five  VCS:  ASTM 
Dl 979-91,  ASTM  D34'32-89.  ASTM 
D4747-87,  ASTM  D4827-93,  and  ASTM 
PS  9-94  are  incorporated  by  reference  in 
EPA  Method  311. 

In  addition  to  the  VCS  EPA  proposes 
to  use  in  this  rule,  the  search  for 
emission  measurement  procedures 
identified  17  other  VCS.  The  EPA 
determined  that  11  of  these  17  standards 
were  impractical  alternatives  to  EPA  test 
methods  for  the  purposes  of  this 
proposed  rulemaking.  Therefore,  EPA 
does  not  propose  to  adopt  these 
standards  today.  The  reason  for  this 
determination  for  the  1 1  methods  are 
discussed  below. 

The  standard  ISO  10780:1994. 
"Stationary  Source  Emissions — 
Measurement  of  Velocity  and  Voliune 
Flowrate  of  Gas  Streams  in  Ehicts."  is 
impractical  as  an  alternative  to  EPA 


Method  2  in  this  proposed  rulemaking. 
This  standard,  ISO  10780:1994, 
recommends  the  use  of  L-shaped  pitots, 
which  historically  have  not  been 
recommended  by  EPA  because  the  S 
type  design  has  large  openings  which 
are  less  likely  to  plug  up  with  dust. 

The  standard  ASTM  D3464-96, 
"Standard  Test  Method  Average 
Velocity  in  a  Duct  Using  a  Thermal 
Anemometer,"  is  impractical  as  an 
alternative  to  EPA  Method  2  for  the 
purposes  of  this  proposed  rulemaking 
primarily  because  applicability 
specifications  are  not  clearly  defined, 
e.g.,  range  of  gas  composition, 
temperature  limits.  Also,  the  lack  of 
supporting  quality  assurance  data  for 
the  calibration  procedures  and 
specifications,  and  certain  variability 
issues  that  are  not  adequately  addressed 
by  the  standard  limit  EPA's  ability  to 
make  a  definitive  comparison  of  tbe 
method  in  these  areas. 

The  standard  EN  12619:1999, 
"Stationary  Source  Emissions — 
Determination  of  the  Mass 
Concentration  of  Total  Gaseous  Organic 
Carbon  at  Low  Concentrations  in  Flue 
Gases — Continuous  Flame  Ionization 
Detector  Method,"  is  an  impractical 
alternative  to  EPA  Method  25 A  for  the 
purposes  of  this  proposed  rulemaking. 
This  standard  is  impractical  because  it 
does  not  measm-e  solvent  process  vapors 
in  concentrations  greater  than  40  parts 
per  million  (ppm)  carbon.  A  method 
whose  upper  limit  is  40  ppm  carbon  has 
a  measurement  range  too  limited  to  be 
useful  in  measuring  source  emissions. 

Five  of  the  1 1  voluntary  consensus 
standards  are  impractical  alternatives  to 
EPA  test  methods  for  the  purposes  of 
this  proposed  rulemaking  because  they 
are  too  general,  too  broad,  or  not 
sufficiendy  detailed  to  assure 
compliance  with  EPA  regulatory 
requirements:  ASME  C00031  or  PTC  19- 
10-1981— Part  10,  "Flue  and  Exhaust 
Gas  Analyses,"  for  EPA  Method  3; 
ASTM  379&-90  (Reapproved  1996). 
"Standard  Practice  for  Calibration  of 
Type  S  Pitot  Tubes,"  for  EPA  Method  2; 
ASTM  D3271-87,  "Standard  Practice  for 
Direct  Injection  of  Solvent-Reducible 
Paints  into  a  Gas  Chromatograph  for 
Solvent  Analysis,"  for  EPA  Method  311; 
ASTM  E337-84  (Reapproved  1996), 
"Standard  Test  Method  for  Measuring 
Humidity  with  a  Psychrometer  (the 
Measurement  of  Wet-  and  Dry-Bulb 
Temperatures),"  for  EPA  Method  4;  and 
CAN/CSA  Z223.2— M86(1986), 
"Method  for  the  Continuous 
Measurement  of  Oxygen,  Carbon 
Dioxide,  Carbon  Monoxide,  Sulphur 
Dioxide,  and  Oxides  of  Nitrogen  in 
Enclosed  Combustion  Flue  Gas 
Streams,"  for  EPA  Method  3A. 


Three  of  the  1 1  VCS  are  impractical 
alternatives  to  EPA  test  methods  for  the 
purposes  of  this  proposed  rulemaking 
because  they  lacked  sufficient  quality 
assurance  and  quality  control 
requirements  necessary  for  EPA 
compliance  assurance  requirements: 
ASTM  D3154-91,  "Standard  Method  for 
Average  Velocity  in  a  Duct  (Pitot  Tube 
Mediod)."  for  EPA  Methods  1.  2.  2C,  3. 
3B.  and  4;  ASTM  D5835-95,  "Standard 
Practice  for  Sampling  Stationary  Source 
Emissions  for  Automated  Determination 
of  Gas  Concentration."  for  EPA  Method 
3 A;  and  ISO  10396:1993,  "Stationar)- 
Source  Emissions:  Sampling  for  the 
Automated  Determination  of  Gas 
Concentrations,"  for  EPA  Method  3 A. 

The  following  six  of  the  17  VCS 
identified  in  this  search  were  not 
available  at  the  time  the  review  was 
conducted  for  the  purposes  of  this 
proposed  rulemaking  because  they  are 
under  development  by  a  volimtary 
consensus  body:  ASME/BSR  MFC  12M. 
"Flow  in  Closed  Conduits  Using 
Multiport  Averaging  Pitot  Primary 
Flowmeters,"  for  EPA  Mediod  2;  ASME/ 
BSR  MFC  13M.  "Flow  Measurement  by 
Velocity  Traverse,"  for  EPA  Method  1 
(and  possibly  2);  ISO/DIS  11890-1  Part 
1,  "Paints  and  Varnishes — 
Determination  of  Volatile  Organic 
Compound  (VOC)  Content — Difference 
Method,"  for  EPA  Metiiod  24;  ISO/DIS 
11890-2  Part  2,  "Paints  and  Varnishes- 
Determination  of  Volatile  Organic 
Compound  (VOC)  Content — Gas 
Chromatographic  Method,"  for  EPA 
Method  24:  ISO/DIS  12039,  "Stationary 
Source  Emissions — Determination  of 
Carbon  Monoxide,  Carbon  Dioxide,  and 
Oxygen — Automated  Methods."  for  EPA 
Method  3A;  and  ISO/FDIS  14965,  "Air 
Quality — Determination  of  Total 
Nonmethane  Organic  Compounds — 
Cryogenic  Preconcentration  and  Direct 
Flame  Ionization  Method."  for  EPA 
Method  25A  and  parts  of  Method  25. 
While  we  are  not  proposing  to  include 
these  six  VCS  in  today's  proposal,  EPA 
will  consider  the  standards  when  final. 

The  EPA  takes  comment  on 
compliance  demonstration  requirements 
proposed  in  this  rulemaking  and 
specifically  invites  the  public  to  identify 
potentially  applicable  VCS.  Commenters 
should  also  explain  why  this  proposed 
rule  should  adopt  these  VCS  in  lieu  of 
or  in  addition  to  EPA's  standards. 
Emission  test  methods  and  performance 
specifications  submitted  for  evaluation 
should  be  accompanied  with  a  basis  for 
the  recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if  a 
method  odier  than  Mediod  301,  40  CFR 
part  63.  appendix  A.  was  used). 
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Sections  63.4901.  63.3911.  63.4921. 
and  Table  3  to  subpart  NNNN  of  tbe 
proposed  standards  list  EPA  testing 
metbods  included  in  the  proposed  rule 
Under  §  63.8  of  subpart  A  of  the  General 
Provisions,  a  source  may  apply  to  EPA 
for  permission  to  use  alternative 
monitoring  in  place  of  any  of  the  EPA 
testing  methods. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practic:e  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

DatPii    December  8.  2000. 
Carol  M.  Browner. 

Administrator 

For  the  reasons  stated  in  the 
preamble,  title  40.  chapter  I.  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  N'NNN  to  read  as  follows: 

Subpart  NNNN — National  Emission 
Standards  for  Hazardous  Air 
Pollutants:  Surface  Coating  of  Large 
Appliances 

Sei  , 

What  this  Subpart  Covers 

6.3  4080     What  is  the  purpose  of  this 
subpart? 

63.4081  Am  1  subject  to  this  subpart? 

63.4082  What  parts  of  my  plant  does  this 
subpart  cover? 

63.4083  When  do  1  have  to  comply  with 
thi.s  subpart '' 

Emission  Limitations 

63.4090  What  emission  limits  must  I  meet? 

63.4091  What  are  my  options  for  meeting 
the  emission  limits' 

63.4092  What  operating  limits  must  I  meet? 

63.4093  What  work  practice  standards  must 
I  meet' 

General  Compliance  Requirements 

63.4100     What  are  mv  general  requirements 

for  complying  with  this  subpart? 
63  4101     What  parts  of  the  General 

Provisions  applv  to  me' 

Notifications,  Reports,  and  Records 

63  41 10     What  Notifications  must  1  submit? 
63.4120     What  reports  must  I  submit? 
63.4130     What  records  must  1  keep? 
63  4131     In  what  form  and  for  how  long 
must  I  keep  my  records? 


Compliance  Requirements  for  the  Compliant 
.Material  Option 

6:1.4140     By  what  date  must  I  conduct  the 

initial  compliance  demonstration? 
h!  414  1     How  do  i  demonstrate  initial 

compliance  with  the  emission 

linutatioiis.' 
63  4142     How  do  I  demcjnstrate  continuous 

compliance  with  the  emission 

limitations? 

Compliance  Requirements  for  the  Emission 
Rate  Without  Add-On  Controls  Option 

63.4150    By  what  date  must  I  conduct  the 

initial  compliance  demonstration? 
63.41.51     How  do  I  demonstrate  initial 

compliance  with  the  emission 

limitations? 
63.4152     How  do  I  ilemonstrate  continuous 

complian(  e  with  the  emission 

limitations? 

Compliance  Requirements  for  the  Emission 
Rale  With  .Add-On  Controls  Option 

fi  i  4 1  (iO  Bv  what  date  must  1  conduct 
perforniani  e  tests  and  other  initial 
coinpiiaiice  demonstrations? 

63.4161  How  do  I  demonstrate  initial 
compliance? 

63.4162  How  do  I  determine  the  organic 
H.AF'  emission  rate  for  a  controlled 
coating  operation  not  using  a  material 
balance  if  1  operate  it  under  different  sets 
of  representative  operating  conditions? 

63.4163  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

63.4164  What  are  the  general  requirements 
for  performani  e  tests? 

63.4165  How  do  I  determine  the  emission 
capture  system  efficiency? 

63.4166  How  do  I  determine  the  add-on 
control  device  emission  destruction  or 
removal  efficiency? 

63.4167  How  do  I  establish  the  emission 
capture  system  and  add-on  (  ontrol 
device  operating  linuts  during  the 
performance  test? 

63.4168  What  are  the  requirements  for 
continuous  monitoring  system  (CMS) 
installation,  operation,  and 
maintenance? 

Other  Requirements  and  Information 

63.41HU     Who  miplenieiils  and  enforces  this 

subpart? 
63  4181     What  detinitions  applv  to  this 

subpart? 

Tables 

Table  1  to  ,Suli[),irt  N'NN'N  Operating  Limits 

if  I 'sing  the  tnussitm  Kate  with  .Add-on 

Controls  Option 
Table  2  to  Subpart  NNNN  Applicability  of 

General  Provisions  to  Subpart  NNNN 
Table  3  to  Subpart  NNNN.  Organic  HAP 

Content  of  Solvents  and  Solvent  Blends 
Table  4  to  Subpart  NNNN   Organic   H.\P 

Content  of  Petroleum  Solvent  Groups 

What  this  Subpart  Covers 

§  63.4080    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  for  large  appliance  surface 


coating  facilities.  This  subpart  also 
establishes  requirements  to  demonstrate 
initial  and  continuous  compliance  with 
the  emission  limitations. 

§  63.4081    Am  I  subject  to  ttils  subpart? 

(a)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  facility  that 
applies  coatings  to  large  appliances  and 
is  a  major  source,  is  located  at  a  major 
source,  or  is  part  of  a  major  source  of 
emissions  of  hazardous  air  pollutants 
(HAP),  except  as  provided  in  paragraphs 
(a)(l)(i)  and  (iij  of  this  section. 

(1)  The  large  appliance  surface 
coating  source  category  includes  any 
facility  engaged  in  the  surface  coating  of 
any  large  appliance  part  or  product. 
Large  appliance  parts  and  products 
include,  but  are  not  limited  to,  heating 
and  air  conditioning  units  and  parts, 
chillers,  household  refrigerators  and 
home  and  farm  freezers,  household 
laundrv'  equipment,  household  cooking 
equipment,  dishwashers,  floor  waxers 
and  polishers,  garbage  disposal  units, 
trash  compactors,  and  water  heaters. 

(i)  The  surface  coating  of  small  items 
such  as  metal  or  plastic  handles,  hinges, 
or  fasteners  that  have  a  wider  use 
beyond  large  appliances  are  not  subject 
to  this  subpart  if  the  surface  coating 
occurs  at  a  facility  that  does  not  apply 
coatings  to  other  large  appliance  items. 

(ii)  The  surface  coating  of  large 
appliances  conducted  for  the  purpose  of 
repairing  or  maintaining  large 
appliances  used  by  a  facility  and  not  for 
commerce  is  not  subject  to  this  subpart, 
unless  organic  HAP  emissions  from  the 
surface  coating  itself  are  as  high  as  the 
rates  specified  in  paragraph  (a){4)  of  this 
section. 

(2)  The  large  appliance  surface 
coating  activities  and  equipment  to 
which  this  subpart  applies  are  listed  in 
paragraphs  (a)(2)(i)  through  (viii)  of  this 
section: 

(i)  Surface  preparation  of  the  large 
appliance  parts  and  products; 

(ii)  Preparation  of  a  coating  for 
application  (e.g.,  mixing  in  tbinners  and 
other  components); 

(iii)  Application  of  a  coating  to  large 
appliance  parts  and  products  using,  for 
example,  spray  guns  or  dip  tanks: 

(iv)  Flash-off,  dr>'ing,  or  curing 
following  the  coating  application 
operation; 

(v)  Cleaning  of  equipment  used  in 
coating  operations  (e.g.,  application 
equipment,  hangers,  racks): 

(vi)  Storage  of  coatings,  thinners,  and 
cleaning  materials; 

(vii)  Conveying  of  coatings,  thinners, 
and  cleaning  materials  from  storage 
areas  to  mixing  areas  or  coating 
application  areas,  either  manually  [e.g., 
in  buckets)  or  by  automated  means  [e.g.. 


transfer  through  pipes  using  pumps); 
and 

(viii)  Handling  and  conveying  of 
waste  materials  generated  by  coating 
operations. 

(3)  This  subpart  does  not  apply  to 
research  or  laboratory  facilities; 
janitorial,  building,  and  facility 
maintenance  operations;  or  coating 
applications  using  hand-held 
nonrefillable  aerosol  containers. 

(4)  A  major  source  of  HAP  emissions 
is  any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit  any  single  HAP  at  a  rate  of  9.07 
megagrams  (Mg)  (10  tons)  or  more  per 
year  or  any  combination  of  HAP  at  a  rate 
of  22.68  Mg  (25  tons)  or  more  per  year. 

(b)  You  are  not  subject  to  this  subpart 
if  your  large  appliance  surface  coating 
facility  is  located  at,  or  is  part  of,  an  area 
source  of  HAP  emissions.  An  area 
soiure  of  HAP  emissions  is  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  is  not 
a  major  source. 

63.4082    Wtiat  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  and  existing  affected 
source. 

(b)  The  affected  source  is  the 
collection  of  all  of  the  items  listed  in 
paragraphs  (b)(1)  through  (4)  of  this 
section  that  are  part  of  the  large 
appliance  surface  coating  facility: 

(1)  All  coating  operations  as  defined 
in  §63.4181; 

(2)  All  storage  containers  and  mixing 
vessels  in  which  organic-HAP- 
containing  coatings,  thinners,  and 
cleaning  materials  are  stored  or  mixed; 

(3)  All  manual  and  automated 
equipment  and  containers  used  for 
conveying  organic-HAP-containing 
coatings,  thinners,  and  cleaning 
materieds;  and 

(4)  All  storage  containers  and  all 
manual  and  automated  equipment  and 
containers  used  for  conveying  organic- 
HAP-containing  waste  materials 
generated  by  a  coating  operation. 

(c)  An  affected  source  is  a  new 
affected  soiut;e  if  you  commenced  its 
construction  after  December  22,  2000, 
and  the  construction  is  of  a  completely 
new  large  appliance  surfece  coating 
facility  where  previously  no  large 
appliance  surface  coating  facility  had 
existed. 

(d)  An  affected  source  is 
reconstructed  if  you  meet  the  criteria  as 
defined  in  §  63.2. 

(e)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 


§  63.4083    When  do  I  have  to  comply  with 
this  sut>part? 

(a)  If  you  have  a  new  or  reconstructed 
affected  source,  you  must  meet  the 
applicable  date  in  paragraph  (a)(1)  or  (2) 
of  this  section: 

(1)  If  the  startup  of  your  new  or 
reconstructed  affected  source  is  before 
[the  effective  date  of  this  subpart],  you 
must  comply  with  the  requirements  for 
new  and  reconstructed  sources  no  later 
than  [the  effective  date  of  this  subpart]. 

(2)  If  the  startup  of  your  new  or 
reconstructed  affected  source  occurs 
after  [the  effective  date  of  this  subpart], 
you  must  comply  with  the  requirements 
for  new  and  reconstructed  sources  upon 
initial  startup  of  your  affected  source. 

(b)  If  you  have  an  existing  affected 
source,  you  must  comply  with  the 
requirements  for  existing  sources  no 
later  than  [3  years  after  the  effective  date 
of  this  subpart]. 

(c)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major  source 
of  HAP  emissions,  you  must  meet  the 
dates  specified  in  paragraphs  (c)(1)  and 
(2)  of  this  section. 

(1)  For  any  portion  of  the  area  source 
that  becomes  a  new  or  reconstructed 
affected  source,  you  must  comply  with 
the  requirements  for  new  and 
reconstructed  sources  upon  initial 
startup  or  no  later  than  [the  effective 
date  of  this  subpart],  whichever  is  later. 

(2)  For  any  portion  of  the  area  source 
that  becomes  an  existing  affected 
source,  you  must  comply  with  the 
requirements  for  existing  sources  no 
later  than  1  year  after  the  area  source 
becomes  a  major  source  or  [3  years  after 
the  effective  date  of  this  subpart], 
whichever  is  later. 

(d)  You  must  meet  the  notification 
requirements  in  §63.4110  according  to 
the  dates  specified  in  that  section  and 
in  subpart  A  of  this  part.  Some  of  the 
notifications  must  be  submitted  before 
the  compliance  dates  described  in 
paragraphs  (a)  through  (c)  of  this 
section. 

Emission  Limitations 

§63.4090    What  emission  limits  must  I 
meet? 

(a)  For  an  existing  affected  source, 
you  must  limit  organic  HAP  emissions 
to  the  atmosphere  to  no  more  than  0.13 
kilogram  per  liter  (kg/liter)  (1.1  pound 
per  gallon  (lb/gal)  of  coating  solids  used 
dining  each  compliance  period. 

(b)  For  a  new  or  reconstructed 
affected  source,  you  must  limit  organic 
HAP  emissions  to  the  atmosphere  to  no 
more  than  0.022  kg/liter  (0.18  lb/gal)  of 
coating  solids  used  during  each 
compliance  period. 


§63.4091    What  are  my  options  for  meeting 
the  emission  limits? 

To  meet  the  emission  limits  in 
§  63.4090,  you  must  use  at  least  one  of 
the  three  compliance  options  listed  in 
paragraphs  (a)  through  (c)  of  this 
section.  You  may  apply  any  of  the 
compliance  options  to  an  individual 
coating  operation  or  to  multiple  coating 
operations  as  a  group  or  to  the  entire 
affected  source.  You  may  use  different 
compliance  options  for  different  coating 
operations  or  at  different  times  on  the 
same  coating  operation.  However,  you 
may  not  use  different  compliance 
options  at  the  same  time  on  the  same 
coating  operation.  If  you  switch  between 
compliance  options  for  any  coating 
operation  or  group  of  coating 
operations,  you  must  document  this 
switch  as  required  by  §  63.4130(c).  and 
you  must  report  it  in  the  next 
semiannual  compliance  report  required 
in  §63.4120. 

(a)  Compliant  material  option. 
Demonstrate  that  the  organic  HAP 
content  of  each  coating  used  in  the 
coating  operation(s)  is  less  than  or  equal 
to  the  applicable  emission  limit  in 

§  63.4090  and  that  each  thinner  and 
each  cleaning  material  used  contains  no 
organic  HAP.  You  must  meet  all  the 
requirements  of  §§63.4140,  63.4141, 
and  63.4142  to  demonstrate  compliance 
with  the  emission  limit  using  this 
option. 

(b)  Emission  rate  without  add-on 
controls  option.  Demonstrate  that,  based 
on  data  on  the  coatings,  thirmers.  and 
cleaning  materials  used  in  the  coating 
operation(s),  the  organic  HAP  emission 
rate  for  the  coating  operation(s)  is  less 
than  or  equal  to  the  applicable  emission 
limit  in  §63.4090.  You  must  meet  all 
therequirementsof  §§63.4150.  63.4151, 
and  63.4152  to  demonstrate  compliance 
with  the  emission  limit  using  this 
option. 

(c)  Emission  rate  with  add-on  controls 
option.  Demonstrate  that,  based  on  data 
on  the  coatings,  thinners,  and  cleaning 
materials  used  in  the  coating 
operation(s),  and  the  emission  capture 
and  add-on  control  efficiencies 
achieved,  the  organic  HAP  emission  rate 
for  the  coating  operation(s)  is  less  than 
or  equal  to  the  applicable  emission  limit 
in  §63.4090.  If  you  use  this  compliance 
option,  you  must  also  demonstrate  that 
all  capture  systems  and  control  devices 
for  the  coating  operation(s)  meet  the 
operating  limits  required  in  §  63.4092, 
except  for  solvent  recovery  systems  for 
which  you  conduct  liquid-liquid 
material  balances  according  to 

§  63.4161(h):  and  that  you  meet  the 
work  practice  standards  required  in 
§63.4093.  You  must  meet  all  the 
requirements  of  §§  63.4160  through 
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63.4168  to  demonstrate  compliance 
with  the  emission  limits,  operating 
limits,  and  work  practice  standards 
using  this  option. 

§63.4092    What  operating  limits  must  I 
meet? 

(a)  For  any  coating  operation(s)  on 
which  you  use  the  compliant  material 
option  or  the  emission  rate  without  add- 
on controls  option,  you  are  not  required 
to  meet  any  operating  limits.  For  any 
controlled  coating  operation(s)  on 
which  you  use  the  emission  rate  with 
add-on  controls  option,  except  those  for 
which  you  use  a  solvent  recovery 
system  and  conduct  a  liquid-liquid 
material  balance  according  to 

§  63.4161(h),  you  must  meet  the 
operating  limits  specified  in  Table  1  of 
this  subpart.  These  operating  limits 
apply  to  the  emission  capture  and 
control  systems  on  the  coating 
operation(s)  for  which  you  use  this 
option,  and  you  must  establish  the 
operating  limits  during  the  performance 
test  according  to  the  procedures  in 
§63.4167  You  must  meet  the  operating 
limits  at  all  times  after  you  establish 
them. 

(b)  If  you  use  a  control  device  other 
than  those  listed  in  Table  1  of  this 
subpart,  or  wish  to  monitor  an 
alternative  parameter  and  comply  with 
a  different  operating  limit,  you  must 
apply  to  the  Administrator  for  approval 
of  alternative  monitoring  under  §  63.8(f). 

§63.4093    What  work  practice  standards 
must  I  meet? 

For  any  coating  operation(s)  on  which 
you  use  the  compliant  material  option 
or  the  emission  rate  without  add-on 
controls  option,  you  are  not  required  to 
meet  any  work  practice  standards.  If  vou 
use  the  emission  rate  with  add-on 
controls  option,  you  must  develop  and 
implement  a  work  practice  plan  to 
minimize  organic  HAP  emissions  from 
the  storage,  mixing,  and  conveying  of 
coatings,  thinners,  and  cleaning 
materials  used  in.  and  waste  materials 
generated  by.  the  controlled  coating 
operation(s)  for  which  you  use  this 
option:  or  you  must  meet  an  alternative 
standard  as  provided  in  paragraph  (e)  of 
this  section  The  plan  must  address  at 
a  minimum  the  elements  specified  in 
paragraphs  (a)  through  (d)  of  this 
section. 

(a)  All  organic-HAP-containing 
coatings,  thinners,  cleaning  materials, 
and  waste  materials  must  be  stored  in 
closed  containers. 

(b)  Spills  of  organic-HAP-containing 
coatings,  thinners,  cleaning  materials, 
and  waste  materials  must  be  minimized 

(c)  Organic-HAP-containing  coatings, 
thinners,  cleaning  materials,  and  waste 


materials  must  be  conveyed  from  one 
location  to  another  in  closed  containers 
or  pipes. 

(d)  Mixing  vessels  used  for  organic- 
HAP-containing  coatings  and  other 
materials  must  be  closed  except  when 
adding  to,  removing,  or  mixing  the 
contents. 

(e)  As  provided  in  §  63.6(g),  we,  EPA. 
may  choose  to  grant  you  permission  to 
use  an  alternative  to  the  work  practice 
standards  in  this  section. 

General  Compliance  Requirements 

§63.4100    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  mu.st  be  in  compliance  with 
the  emission  limitations  in  this  subpart 
as  specified  in  paragraphs  (a)(1)  and  (2) 
of  this  section. 

(1)  Any  coating  operation(s)  for  which 
you  use  the  compliant  material  option 
or  the  emission  rate  without  add-on 
controls  option,  as  specified  in 

§  63.4091(a)  and  (b),  must  be  in 
compliance  with  the  applicable 
emission  limit  in  §  63.4090  at  all  times. 

(2)  Any  coating  operation(s)  for  which 
you  use  the  emission  rate  with  add-on 
controls  option,  as  specified  in 

§  63.4091(c),  must  be  in  compliance 
with  the  applicable  emission  limit  in 
*}  63.4090  at  all  times  except  during 
periods  of  startup,  shutdown,  and 
malfunction.  Each  controlled  coating 
operation  must  be  in  compliance  with 
the  operating  limits  for  emission  capture 
systems  and  add-on  control  devices 
required  by  §  63.4092  at  all  times, 
except  during  periods  of  startup, 
shutdown,  and  malfunction,  and  except 
for  solvent  recovery  systems  for  which 
you  conduct  liquid-liquid  material 
balances  according  to  §  63.4161(h).  Each 
controlled  coating  operation  must  be  in 
compliance  with  the  work  practice 
standards  in  §  63.4093  at  all  times. 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in§63.6(e)(l)(i). 

(c)  If  your  affected  source  uses  an 
emission  capture  system  and  add-on 
control  device,  you  must  maintain  a  log 
detailing  the  operation  and  maintenance 
of  the  emission  capture  system,  add-on 
control  device,  and  continuous 
parameter  monitors  during  the  period 
iietween  the  compliance  date  specified 
for  your  affected  source  in  §  63.4083  and 
the  date  when  the  initial  emission 
capture  system  and  add-on  control 
device  performance  tests  have  been 
completed,  as  specified  in  §63.4160. 
This  requirement  does  not  apply  to  a 
solvent  recovery  system  for  which  you 


conduct  a  liquid-liquid  material  balance 
according  to  §  63.4161(h). 

(d)  If  your  affected  source  uses  an 
emission  capture  system  and  add-on 
control  device,  you  must  develop  and 
implement  a  written  startup.  shutdowTi, 
and  malfunction  plan  according  to  the 
provisions  in  §  63.6(e)(3).  The  plan  must 
address  the  startup,  shutdown,  and 
corrective  actions  in  the  event  of  a 
malfunction  of  the  emission  capture 
system  or  the  add-on  control  device. 
The  plan  must  also  address  any  coating 
operation  equipment  that  may  cause 
increased  emissions  or  that  would  affect 
capture  efficiency  if  the  process 
equipment  malfunctions,  such  as 
conveyors  that  move  parts  among 
enclosures. 

§  63.41 01    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  2  of  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§  63.1  through  63.15  apply  to  you. 

Notifications,  Reports,  and  Records 

§  63.41 1 0    What  notifications  must  I 
submit? 

(a)  You  must  submit  the  notifications 
in  §§  63.7(b)  and  (c),  63.8(f)(4).  and 
63.9(b)  through  (e)  and  (h)  that  apply  to 
you  by  the  dates  specified  in  those 
sections,  except  as  provided  in 
paragraphs  (a)(1)  and  (2)  of  this  section. 

(1)  You  must  submit  the  Initial 
Notification  required  by  §  63.9(b)  for  an 
existing  affected  source  no  later  than  [1 
year  after  the  effective  date  of  this 
subpart].  For  a  new  or  reconstructed 
affected  source,  you  must  submit  the 
Initial  Notification  no  later  than  120 
days  after  initial  startup  or  [120  days 
after  the  effective  date  of  this  subpart], 
whichever  is  later. 

(2)  You  must  submit  the  Notification 
of  Compliance  Status  required  by 

§  63.9(h)  no  later  than  30  calendar  days 
following  the  end  of  the  initial 
compliance  period  described  in 
§  63.4140,  §  63.4150,  or  §  63.4160  that 
applies  to  your  affected  source. 

(b)  The  Notification  of  Compliance 
Status  must  contain  the  information 
specified  in  paragraphs  (b)(1)  through 
(9)  of  this  section  and  in  §63. 9(h). 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  the  report  and  beginning 
and  ending  dates  of  the  reporting 
period.  The  reporting  period  is  the 
initial  compliance  period  described  in 
§  63.4140.  §  63.4150,  or  §  63.4160  that 
applies  to  your  affected  source. 


(4)  Identification  of  the  compliance 
option  or  options  specified  in  §  63.4091 
that  you  used  on  each  coating  operation 
during  the  initial  compliance  period. 

(5)  Statement  of  whether  or  not  the 
affected  source  achieved  the  emission 
limitations  for  the  initial  compliance 
period. 

(6)  If  you  had  a  deviation,  include  the 
information  in  paragraphs  (b)(6)(i)  and 
(ii)  of  this  section. 

(i)  A  description  of  and  statement  of 
the  cause  of  the  deviation. 

(ii)  If  you  failed  to  meet  the  applicable 
emission  limit  in  §  63.4090,  include  all 
the  calculations  you  used  to  determine 
the  kg  organic  HAP  per  liter  coating 
solids.  You  do  not  need  to  submit 
information  provided  by  the  materials 
suppliers  or  manufacturers  or  test 
reports. 

(7)  For  each  of  the  data  items  listed  in 
paragraphs  (b)(7){i)  through  (iv)  of  this 
section  that  is  required  by  the 
compliance  option(s)  you  used  .to 
demonstrate  compliance  with  the 
emission  limit,  include  an  example  of 
how  you  determined  the  value, 
including  calculations  and  supporting 
data.  Supporting  data  can  include  a 
copy  of  the  information  provided  by  the 
supplier  or  manufacturer  of  the  example 
coating  or  material  or  a  summary  of  the 
results  of  testing  conducted  according  to 
§  63.4141(a),  (b),  or  (c).  You  do  not  need 
to  submit  copies  of  any  test  reports. 

(i)  Mass  fraction  of  organic  HAP  for 
one  coating,  for  one  thinner,  and  for  one 
cleaning  material. 

(ii)  Volume  fraction  of  coating  solids 
for  one  coating. 

(iii)  Density  for  one  coating,  one 
thiiuier,  and  one  cleaning  material, 
except  that  if  you  use  the  compliant 
material  option,  only  the  example 
coating  density  is  required. 

(iv)  The  information  specified  in 
§  63.4151(e)(4)  for  any  waste  materials 
sent  to  a  treatment,  storage,  and  disposal 
facility  (TSDF),  if  you  are  claiming  an 
allowance  for  organic  HAP  contained  in 
those  waste  materials  in  Equation  1  of 
§63.4151. 

(8)  The  calculation  of  kg  organic  HAP 
per  liter  coating  solids  for  the 
compliance  option(s]  you  use,  as 
specified  in  paragraphs  {b)(8)(i)  through 
(iii)  of  this  section. 

(i)  For  the  compliant  material  option, 
provide  an  example  calculation  of  the 
organic  HAP  content  (He)  for  one 
coating,  using  Equation  2  of  §  63.4141. 

(ii)  For  the  emission  rate  without  add- 
on controls  option,  provide  the 
calculation  of  the  total  mass  of  organic 
HAP  emissions  (He);  the  calculation  of 
the  total  volume  of  coating  solids  (V«); 
and  the  calculation  of  the  organic  HAP 


emission  rate  (H^vg),  using  Equations  1, 
2,  and  3,  respectively,  of  §63.4151. 

(iii)  For  the  emission  rate  with  add-on 
controls  option,  provide  the  calculation 
of  the  total  mass  of  organic  HAP 
emissions  (He)  in  the  coatings,  thinners, 
and  cleaning  materials  used  in  the 
coating  operation(s),  using  Equation  1  of 
§63.4151;  and  the  calculation  of  the 
organic  HAP  emission  rate  (Hh.\p).  using 
either  Equation  4  of  §  63.4161  or 
Equation  1  of  §  63.4162.  as  apphcable. 

(9)  For  the  emission  rate  with  add-on 
controls  option,  you  must  include  the 
information  specified  in  paragraphs 
(b)(9)(i)  through  (iv)  of  this  section. 

(i)  For  each  emission  capture  system, 
a  summary  of  the  data  and  copies  of  the 
calculations  supporting  the 
determination  that  the  emission  capture 
system  is  a  permanent  total  enclosure 
(PTE)  or  a  measurement  of  the  emission 
captiire  system  efficiency.  Include  a 
description  of  the  protocol  followed  for 
measuring  captiu-e  efficiency, 
siunmaries  of  any  capture  efficiency 
tests  conducted,  and  any  calculations 
supporting  the  capture  efficiency 
determination.  If  you  use  the  data 
quality  objective  (DQO)  or  lower 
confidence  limit  (LCL)  approach,  you 
must  also  include  the  statistical 
calculations  to  show  you  meet  the  DQO 
or  LCL  criteria  in  appendix  A  to  subpart 
KK  of  this  part.  You  do  not  need  to 
submit  complete  test  reports. 

(ii)  A  summary  of  the  results  of  each 
add-on  control  device  performance  test. 
You  do  not  need  to  submit  complete  test 
reports. 

(iii)  A  list  of  each  emission  capture 
system's  and  add-on  control  device's 
operating  limits  and  a  summary  of  the 
data  used  to  calculate  those  limits. 

(iv)  A  statement  of  whether  or  not  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.4093. 

§63.4120    What  reports  must  I  submit? 

You  must  submit  semiannual 
compliance  reports  according  to  the 
requirements  of  this  section.  The 
reporting  requirements  of  this  section 
may  be  satisfied  by  reports  required 
under  other  parts  of  the  Clean  Air  Act 
(CAA  or  Act),  as  specified  in  paragraph 
(a)(5)  of  this  section. 

(a)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  under  §  63.10(a), 
you  must  prepare  and  submit  each 
semiannual  compliance  report 
according  to  the  dates  specified  in 
paragraphs  (a)(1)  through  (4)  of  this 
section. 

(1)  The  first  report  must  cover  the  first 
semiannual  reporting  period  which 
begins  the  day  after  the  end  of  the  initial 
compliance  period  described  in 


§  63.4140,  §  63.4150,  or  §  63.4160  that 
applies  to  your  affected  source  and  ends 
on  )une  30  or  December  31,  whichever 
date  is  the  first  date  following  the  end 
of  the  initial  compliance  period. 

(2)  Each  subsequent  semiannual 
compliance  report  must  cover  the 
subsequent  semiannual  reporting  period 
from  January  1  through  June  30  or  the 
semiannual  reporting  period  from  July  1 
through  December  31. 

(3)  Each  semiannual  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January-  31 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

(4)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  71,  and 
if  the  permitting  authority  has 
established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  date  specified  in 
paragraph  (a)(3)  of  this  section. 

(5)  Each  affected  source  that  has 
obtained  a  title  V  operating  permit 
pursuant  to  40  CFR  part  70  or  71  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiannual  monitoring 
report  required  bv  40  CFR 
70.6(a)(3)(iii)(A)or40CFR 
71.6(a)(3)(iii)(A).  If  an  affected  source 
submits  a  compliance  report  pursuant  to 
this  section  along  with,  or  as  part  of,  the 
semiannual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  and  the  compliance 
report  includes  all  required  information 
concerning  deviations  from  any 
emission  limitation  in  this  subpart, 
submission  of  the  compliance  report 
shall  be  deemed  to  satisfy  any  obligation 
to  report  the  same  deviations  in  the 
semiannual  monitoring  report. 
However,  submission  of  a  compliance 
report  shall  not  otherwise  affect  any 
obligation  the  affected  source  may  have 
to  report  deviations  from  permit 
requirements  to  the  permit  authority. 

(b)  The  semiannual  compliance  report 
must  contain  the  information  specified 
in  paragraphs  (b)(1)  through  (4)  of  this 
section,  and  the  information  specified  in 
paragraphs  (c)  through  (j)  of  this  section 
that  is  applicable  to  your  affected 
source. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 
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(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 
The  reporting  period  is  the  6-month 
period  ending  on  June  30  or  December 
31 

(4)  Identification  of  the  compliance 
option  or  options  specified  in  §63.4091 
that  you  used  on  each  coating  operation 
during  the  reporting  period.  If  you 
switched  between  compliance  options 
during  the  reporting  period,  you  must 
report  the  beginning  and  ending  dates 
you  used  each  option. 

(c)  If  there  were  no  deviations  from 
the  emission  limitations  in  §§63.4090, 
63.4092,  and  63.4093  that  apply  to  you. 
the  semiannual  compliance  report  must 
include  a  statement  that  there  were  no 
deviations  from  the  emission  limitations 
during  the  reporting  period 

(d)  If  you  use  the  compliant  material 
option,  and  there  was  a  deviation  from 
the  applicable  emission  limit  in 
§63.4090.  the  semiannual  compliance 
report  must  contain  the  information  in 
paragraphs  (d)(1)  through  (4)  of  this 
section. 

(1)  Identification  of  each  coating  used 
that  deviated  from  the  emission  limit. 
and  each  thinner  and  cleaning  material 
used  that  contained  organic  HAP.  and 
the  dates  and  time  periods  each  was 
used. 

(2)  The  calculation  of  the  organic  HAP 
content  (H^,  using  Equation  2  of 
§63.4141)  for  each  coating  identified  in 
paragraph  (d)(1)  of  this  section.  You  do 
not  need  to  submit  background  data 
supporting  this  calculation,  for  e.xample. 
information  provided  by  coating 
suppliers  or  manufacturers,  or  test 
reports. 

(3)  The  determination  of  mass  fraction 
of  organic  HAP  for  each  thinner  and 
cleaning  material  identified  in 
paragraph  (d)(1)  of  this  section.  You  do 
not  need  to  submit  background  data 
supporting  this  calculation,  for  example, 
information  provided  by  material 
suppliers  or  manufacturers,  or  test 
reports. 

(4)  A  statement  of  the  cause  of  each 
deviation. 

(e)  if  you  use  the  emission  rate 
without  add-on  controls  option,  and 
there  was  a  deviation  from  the 
applicable  emission  limit  in  §63.4090, 
the  semiannual  compliance  report  must 
contain  the  information  in  paragraphs 
(e)(1)  through  (3)  of  this  section. 

(1)  The  beginning  and  ending  dates  of 
each  compliance  period  during  which 
the  organic  HAP  emission  rate  exceeded 
the  emission  limit 

(2)  The  calculations  used  to  determine 
the  organic  H.\P  emission  rate  for  the 
compliance  period  in  which  the 
deviation  occurred.  You  must  submit 
the  calculations  for  Equations  1.  lA 


through  C.  2.  and  3  in  §63.4151;  and  the 
calculation  used  to  determine  R^^ 
according  to  §  63.4151(e)(4).  You  do  not 
need  to  submit  background  data 
supporting  these  calculations,  for 
example,  information  provided  by 
materials  suppliers  or  manufacturers,  or 
test  reports. 

(3)  A  statement  of  the  cause  of  each 
deviation. 

(f)  If  you  use  the  emission  rate  with 
add-on  controls  option  and  there  were 
no  periods  during  which  the  continuous 
parameter  monitoring  systems  were  out- 
of-control  as  specified  in  §  63.8(c)(7), 
the  semiannual  compliance  report  must 
include  a  statement  that  there  were  no 
periods  during  which  the  continuous 
parameter  monitoring  systems  were  out- 
of-control  during  the  reporting  period. 

(g)  If  you  use  the  emission  rate  with 
add-on  controls  option,  and  there  was  a 
deviation  from  an  emission  limitation 
(including  any  periods  when  emissions 
bypassed  the  add-on  control  device  and 
were  diverted  to  the  atmosphere),  the 
semiannual  compliance  report  must 
contain  the  information  in  paragraphs 
(g)(1)  through  (14)  of  this  section.  This 
includes  periods  of  startup,  shutdown, 
and  malfunction  during  which 
deviations  occurred. 

(1 )  The  beginning  and  ending  dates  of 
each  compliance  period  during  which 
the  organic  HAP  emission  rate  exceeded 
the  applicable  emission  limit  in 
§63.4090. 

(2)  The  calculations  used  to  determine 
the  organic  HAP  emission  rate  for  each 
compliance  period  in  which  a  deviation 
occurred.  You  must  submit  the 
calculations  that  apply  to  you.  including 
Equations  1.  lA  through  C.  and  2  of 
§63.4151;  Equations  1,  1 A  through  C,  2, 
and  3  of  §  63.4161;  and  either  Equation 

4  of  §63.4161  or  Equation  1  of 
§  63.4162,  as  applicable.  You  do  not 
need  to  submit  the  background  data 
supporting  these  calculations,  for 
example  information  provided  by 
materials  suppliers  or  manufacturers,  or 
test  reports. 

(3)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(4)  A  brief  description  of  the 
continuous  parameter  monitoring 
system. 

(5)  The  date  of  the  latest  continuous 
parameter  monitoring  system 
certification  or  audit. 

(6)  The  date  and  time  that  each 
continuous  parameter  monitoring 
system  was  inoperative,  except  for  zero 
(low-level)  and  high-level  checks. 

(7)  The  date,  time,  and  duration  that 
each  continuous  parameter  monitoring 
system  was  out-of-control,  including  the 
information  in  §  63.8(c)(8). 


(8)  The  date  and  time  that  each 
deviation  from  an  operating  limit  in 
Table  1  of  this  subpart;  date  and 
duration  of  any  bypass  of  the  add-on 
control  device;  and  whether  each 
deviation  occurred  during  a  period  of 
startup,  shutdown,  or  malfunction  or 
during  another  period. 

(9)  A  summarv'  of  the  total  duration  of 
each  deviation  from  an  operating  limit 
in  Table  1  of  this  subpart  and  bypass  of 
the  add-on  control  device  during  the 
semiannual  reporting  period  and  the 
total  duration  as  a  percent  of  the  total 
source  operating  time  during  that 
semiannual  reporting  period. 

(10)  A  breakdown  of  the  total  duration 
of  the  deviations  from  the  operating 
limits  in  Table  1  of  this  subpart  and 
bypasses  of  the  add-on  control  device 
during  the  semiannual  reporting  period 
into  those  that  were  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(11)  A  summary  of  the  total  duration 
of  continuous  parameter  monitoring 
system  downtime  during  the 
semiannual  reporting  period  and  the 
total  duration  of  continuous  parameter 
monitoring  system  downtime  as  a 
percent  of  the  total  source  operating 
time  during  that  semiannual  reporting 
period. 

(12)  A  description  of  any  changes  in 
the  continuous  parameter  monitoring 
system,  coating  operation,  emission 
capture  system,  or  add-on  control 
device  since  the  last  semiannual 
reporting  period. 

(13)  For  each  deviation  from  the  work 
practice  standards,  a  description  of  the 
deviation;  the  date,  time,  and  duration 
of  the  deviation;  and  the  actions  you 
took  to  correct  the  deviation. 

(14)  A  statement  of  the  cause  of  each 
deviation. 

(h)  If  you  use  the  emission  rate  with 
add-on  controls  option,  you  must 
submit  reports  of  performance  test 
results  for  emission  captiu'e  systems  and 
'fldd-on  control  devices  no  later  than  60 
davs  after  completing  the  tests  as 
specified  in  §  63.10(d)(2). 

(i)  [Reserved] 

(j)  If  you  use  the  emission  rate  with 
add-on  controls  option  and  you  have  a 
startup,  shutdown,  or  malfunction 
during  the  semiannual  reporting  period, 
you  must  submit  the  reports  specified  in 
paragraphs  (j)(l)  and  (2)  of  this  section. 

(1)  If  yoiu  actions  were  consistent 
with  your  startup,  shutdown,  and 
malfunction  plan,  you  must  include  the 
information  specified  in  §  63, 10(d)  in 
the  semiannual  compliance  report. 

(2)  If  your  actions  were  not  consistent 
with  your  startup,  shutdown,  and 
malfunction  plan,  you  must  submit  an 
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immediate  startup,  shut  down,  and 
malfunction  report  as  described  in 
paragraph  (j)(2)(i)  and  (11)  of  this  section. 

(i)  You  must  describe  the  actions 
taken  during  the  event  in  a  report 
delivered  by  facsimile  or  by  telephone 
to  the  Administrator  within  2  working 
days  after  starting  actions  that  are 
inconsistent  with  the  plan. 

(ii)  You  must  submit  a  letter  to  the 
Administrator  within  7  working  days 
after  the  end  of  the  event,  unless  you 
have  made  alternative  arrangements 
with  the  Administrator  as  specified  in 
§  63.10(d){5)(ii).  The  letter  must  contain 
the  information  specified  in 
§63.10(d)(5)(ii). 

§63.4130    What  racords  must  I  keep? 

You  must  collect  and  keep  a  record  of 
the  data  and  information  specified  in 
this  section.  Failure  to  collect  and  keep 
these  records  is  a  deviation  from  the 
applicable  standard. 

(a)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  and  the 
documentation  supporting  each 
notification  and  report. 

(b)  A  current  copy  of  information 
provided  by  materials  suppliers  or 
manufacturers,  such  as  manufactiu^r's 
formulation  data  or  test  data  used  to 
determine  the  mass  fraction  of  organic 
HAP  and  density  for  coatings,  thinners, 
and  cleaning  materials  and  the  volume 
fraction  of  coating  solids.  If  you 
conducted  testing  to  determine  mass 
fraction  of  organic  HAP,  density,  or 
volume  fraction  of  coating  solids,  you 
must  keep  a  copy  of  the  complete  test 
report.  If  you  use  information  provided 
to  you  by  the  manufacttirer  or  supplier 
of  the  material  that  was  based  on 
testing,  you  must  keep  the  simunary 
sheet  of  results  provided  to  you  by  the 
manufacturer  or  supplier.  You  are  not 
required  to  obtain  the  test  report  or 
other  supporting  dociunentation  from 
the  manufacturer  or  supplier. 

(c)  For  each  compliance  period,  a 
record  of  the  time  periods  fbeginning 
and  ending  dates)  and  the  coating 
operations  at  which  each  compliance 
option  was  used,  and  a  record  of  all 
calculations  of  kg  organic  HAP  per  liter 
of  coating  solids  for  the  compliance 
option(s)  you  used,  as  specified  in 
paragraphs  (c)(1)  through  (3)  of  this 
section. 

(1)  For  the  compliant  material  option, 
the  calculation  of  the  organic  HAP 
content  (He)  for  each  coating,  using 
Equation  2  of  §63.4141. 

(2)  For  the  emission  rate  without  add- 
on controls  option,  the  calculation  of 
the  total  mass  of  organic  HAP  emissions 
(H,),  the  calculation  of  the  total  volume 
of  coating  solids  (V,,),  and  the 


calculation  of  the  organic  HAP  emission 
rate  (Havg),  using  Equations  1,2,  and  3, 
respectively,  of  §63.4151, 

(3)  For  the  emission  rate  with  add-on 
controls  option,  the  calculation  of  the 
total  mass  of  organic  HAP  emissions 
(He)  in  the  coatings,  thiimers,  and 
cleaning  materials  used,  using  Equation 
1  of  §63,4151;  the  calculation  of  the 
mass  of  organic  HAP  emissions  reduced 
by  emission  capture  systems  and  add-on 
control  devices  (He  and  Hcsr),  using 
Equations  1  and  3,  respectively,  of 
§63.4161;  and  the  calculation  of  the 
organic  HAP  emission  rate  (Hhap),  using 
either  Equation  4  of  §  63.4161  or 
Equation  1  of  §  63,4162,  as  applicable, 

(d)  A  record  of  the  name  and  volume 
of  each  coating,  thinner,  and  cleaning 
material  used  during  each  compliance 
period. 

(e)  A  record  of  the  mass  fraction  of 
organic  HAP  for  each  coating,  thinner, 
and  cleaning  material  used  during  each 
compliance  period. 

(f)  A  record  of  the  volimie  fraction  of 
coating  solids  for  each  coating  used 
during  each  compliance  period. 

(g)  A  record  of  the  density  for  each 
coating  used  during  each  compliance 
period;  and,  if  you  use  either  the 
emission  rate  without  add-on  controls 
or  the  emission  rate  with  add-on 
controls  compliance  option,  the  density 
for  each  thiimer  and  cleaning  material 
used  during  each  compliance  period. 

(h)  If  you  are  claiming  an  allowance 
for  organic  HAP  in  waste  materials  sent 
to  a  TSDF  according  to  §  63.4151(e)(4), 
you  must  keep  records  of  the  mass  of 
organic  HAP  in  the  waste  materials  sent 
to  a  TSDF  during  each  compliance 
period  with  supporting  calculations  and 
documentation,  including  the  waste 
manifest  for  each  shipment  and  any 
additional  documentation  that  provides 
the  information  in  paragraphs  (h)(1) 
through  (5)  of  this  section. 

(1)  The  date  of  the  shipment  and  the 
TSDF  to  which  the  waste  was  shipped; 

(2)  A  brief  description  of  the  waste, 
including  the  operations  producing  the 
waste; 

(3)  The  amount  of  waste  in  the 
shipment; 

(4)  The  kg  organic  HAP  contained  in 
the  shipment,  including  calculations  of 
the  HAP  content;  and 

(5)  Any  information  used  to  calculate 
the  kg  orgcmic  HAP  contained  in  the 
shipment  that  is  not  shown  on  the  waste 
manifest. 

(i)  [Reserved] 

(j)  You  must  keep  records  of  the  date, 
time,  and  duration  of  each  deviation. 

(k)  If  you  use  the  emission  rate  with 
add-on  controls  option,  you  must  keep 
the  records  specified  in  paragraphs 
(k)(l)  through  (9)  of  this  section. 


(1)  For  each  deviation,  a  record  of 
whether  the  deviation  occiured  during  a 
period  of  startup,  shutdowTi,  or 
malfunction. 

(2)  The  records  in  §  63,6(e){3)(iii) 
through  (v)  related  to  startup,  shutdowni, 
and  malfunction. 

(3)  The  records  required  to  show 
continuous  compliance  with  each 
operating  limit  specified  in  Table  1  of 
this  subpart  that  applies  to  you. 

(4)  If  you  operate  under  multiple 
operating  conditions  that  affect 
emission  capture  system  efficiency  or 
add-on  control  device  organic  HAP 
destruction  or  removal  efficiency,  and 
you  are  using  different  emission  capture 
system  efficiency  or  add-on  control 
device  organic  HAP  destruction  or 
removal  efficiency  factors  for  each 
condition,  then  you  must  keep  records 
of  the  data  needed  to  calculate  the 
organic  HAP  emission  rate  for  each 
compliance  period,  as  described  by 
Equation  1  in  §63,4162. 

(5)  For  each  capture  system  that  is  a 
PTE,  the  data  and  documentation 
needed  to  support  a  determination  that 
the  capture  system  meets  the  criteria  in 
Method  204  of  appendix  M  to  40  CFR 
part  51  for  a  PTE  and  has  a  capture 
efficiency  of  100  percent,  as  specified  in 
§  63.4165(a). 

(6)  For  each  capture  system  that  is  not 
a  PTE,  the  data  and  documentation 
needed  to  determine  capture  efficiency 
according  to  the  procedures  specified  in 
§§63.4164  and  63.4165(b),  (c),  or  (d) 
including  the  records  specified  in 
paragraphs  (k)(6)(i)  through  (iii)  of  this 
section  that  apply  to  you. 

(i)  Records  for  a  liquid-to-fugitive 
protocol  using  a  temporary  total 
enclosure  or  building  enclosure.  Records 
of  the  mass  of  total  volatile  hydrocarbon 
(TVH)  as  measured  by  Method  204A  or 
F  of  appendix  M  to  40  CFR  part  51  for 
each  material  used  in  the  coating 
operation,  and  the  total  TVH  for  all 
materials  used  during  each  capture 
efficiency  test  run,  including  a  copy  of 
the  test  report.  Records  of  the  mass  of 
TVH  emissions  not  captured  by  the 
capture  svstem  that  exited  the 
temporar\'  total  enclosiu-e  or  building 
enclosure  during  each  capture  efficiency 
test  run,  as  measured  by  Method  204D 
or  E  of  appendix  M  to  40  CFR  part  5 1 , 
including  a  copy  of  the  test  report. 
Records  documenting  that  the  enclosure 
used  for  the  capture  efficiency  test  met 
the  criteria  in  Method  204  of  appendix 
M  to  40  CFR  part  51  for  either  a 
temporary'  total  enclosure  or  a  building 
enclosure. 

(ii)  Records  for  a  gas-to-gas  protocol 
using  a  temporan'  total  enclosure  or  a 
building  enclosure.  Records  of  the  mass 
of  TVH  emissions  captured  by  the 
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emission  capture  system  as  measured  by 
Method  204B  or  C  of  appendix  M  to  40 
CFR  part  51  at  the  inlet  to  the  add-on 
control  device,  including  a  copy  of  the 
test  report.  Records  of  the  mass  of  TV'H 
emissions  not  captured  by  the  capture 
system  that  exited  the  temporary  total 
enclosure  or  building  enclosure  during 
each  capture  efficiency  test  run.  as 
measured  by  Method  204D  or  E  of 
appendix  M  to  40  CFR  part  51. 
including  a  copy  of  the  test  report. 
Records  documenting  that  the  enclosure 
used  for  the  capture  efficiency  test  met 
the  criteria  in  Method  204  of  appendix 
M  to  40  CFR  part  51  for  either  a 
temporary  total  enclosure  or  a  building 
enclosure 

(iii)  Records  for  an  alternative 
protocol.  Records  needed  to  document  a 
capture  efficiency  determination  using 
an  alternative  method  or  protocol  as 
specified  in  §  63.4165(e).  if  applicable. 

(7)  The  records  specified  in 
paragraphs  (k)(7)(i)  and  (ii)  of  this 
section  for  each  add-on  control  device 
organic  H..\P  destruction  or  removal 
efficiencv  determination  as  specified  in 
§63.4166. 

(i)  Records  of  each  add-on  control 
device  performance  test  conducted 
according  to  §§  63.4164  «nd  63.4166. 

(ii)  Records  of  the  coating  operation 
conditions  during  the  add-on  control 
device  performance  test  needed  to 
document  that  the  performance  test  was 
conducted  under  representative 
operating  conditions. 

(8)  Records  of  the  data  and 
calculations  needed  to  establish  the 
emission  capture  and  add-on  control 
device  operating  limits  as  specified  in 
§  63.4167  and  to  document  compliance 
with  the  operating  limits  as  specified  in 
Table  1  of  this  subpart. 

(9)  A  record  of  the  work  practice  plan 
required  by  §63.4093,  and 
documentation  that  you  are 
implementing  the  plan  on  a  continuous 
basis. 

§63.4131     In  wl>at  form  and  for  how  long 
must  I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 
§63. 10(b)(1).  Where  appropriate,  the 
records  may  be  maintained  as  electronic 
spreadsheets  or  as  a  database. 

(b)  As  specified  in  §63. 10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §63  10(b)(1).  You  can  keep 


the  records  off  site  for  the  remaining  3 
years. 

Compliance  Requirements  for  the 
Compliant  Material  Option 

§  63.4140    By  wtiat  date  must  I  conduct  the 
initial  compliance  demonstration? 

^'ou  must  complete  the  compliance 
demonstration  for  the  initial  compliance 
period  according  to  the  requirements  in 
§  63.4141.  The  initial  compliance  period 
begins  on  the  applicable  compliance 
date  specified  in  §  63.4083  and  ends  on 
the  last  day  of  the  first  full  calendar 
month  after  the  compliance  date.  The 
initial  compliance  demonstration 
includes  the  calculations  showing  that 
you  used  no  coating  with  an  organic 
HAP  content  that  exceeded  the 
applicable  limit  in  §63.4090.  and 
documentation  that  you  used  no 
thinners  or  cleaning  materials  that 
contained  organic  HAP  as  determined 
by  the  procedures  listed  in  §  63.4141(a) 
during  the  compliance  period. 

§  63.4141     How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations? 

You  may  use  the  compliant  material 
option  for  any  individual  coating 
operation,  for  any  group  of  coating 
operations  in  the  affected  source,  or  for 
ail  the  coating  operations  in  the  affected 
source.  You  must  use  either  the 
emission  rate  without  add-on  controls 
option  or  the  emission  rate  with  add-on 
controls  option  for  any  coating 
operation(s)  in  the  affected  source  for 
which  you  do  not  use  this  option.  To 
demonstrate  initial  compliance  using 
the  compliant  material  option,  the 
coating  operation  or  group  of  coating 
operations  must  use  no  coating  with  an 
organic  HAP  content  that  exceeds  the 
applicable  emission  limit  in  §63.4090 
and  must  use  no  thinner  or  cleaning 
material  that  contains  organic  HAP,  as 
determined  according  to  this  section. 
Any  coating  operation(s)  for  which  you 
use  the  compliant  material  option  is  not 
required  to  meet  the  operating  limits  or 
work  practice  standards  required  in 
§§63.4092  and  63.4093,  respectively.  To 
demonstrate  initial  compliance  with  the 
emission  limitations  using  the 
compliant  material  option,  you  must 
meet  all  the  requirements  of  this  section 
for  the  coating  operation(s)  using  this 
option.  Use  the  procedures  in  this 
section  on  each  coating,  thinner,  and 
cleaning  material  in  the  condition  it  is 
in  when  it  is  received  from  its 
manufacturer  or  supplier  and  prior  to 
anv  alteration. 

(a)  Determine  the  mass  fraction  of 
organic  HAP  for  each  material  used. 
You  must  determine  the  mass  fraction  of 
organic  HAP  for  each  coating,  thinner, 
and  cleaning  material  used  during  the 


compliance  period  by  using  one  of  the 
options  in  paragraphs  {a)(l)  through  (5) 
of  this  section. 

(1)  Method  311  (appendix  A  to  40 
CFR  part  63).  You  may  use  Method  311 
for  determining  the  mass  fraction  of 
organic  HAP.  Use  the  procedures 
specified  in  paragraphs  (a)(l)(i)  and  (ii) 
of  this  section  when  performing  a 
Method  311  test. 

(i)  Count  each  organic  HAP  that  is 
measured  to  be  present  at  0.1  percent  by 
mass  or  more  for  Occupational  Safety 
and  Health  Administration  (OSHA) — 
defined  carcinogens  as  specified  in  29 
CFR  1910.1200(d)(4)  and  at  1.0  percent 
by  mass  or  more  for  other  compounds. 
For  example,  if  toluene  (not  an  OSHA 
carcinogen)  is  measured  to  be  0.5 
percent  of  the  material  by  mass,  you 
don't  have  to  count  it.  Express  the  mass 
fraction  of  each  organic  HAP  you  count 
as  a  value  truncated  to  four  places  after 
the  decimal  point  (for  example,  0.3791). 

(ii)  Calculate  the  total  mass  fraction  of 
organic  HAP  in  the  test  material  by 
adding  up  the  individual  organic  HAP 
mass  fractions  and  truncating  the  result 
to  three  places  after  the  decimal  point 
(for  example,  0.763). 

(2)  Method  24  (appendix  A  to  40  CFR 
part  60).  For  coatings,  you  may  use 
Method  24  to  determine  the  mass 
fraction  of  nonaqueous  volatile  matter 
and  use  that  value  as  a  substitute  for 
mass  ft-action  of  organic  HAP. 

(3)  Alternative  method.  You  may  use 
an  alternative  test  method  for 
determining  the  mass  fraction  of  organic 
HAP  once  the  Administrator  has 
approved  it.  You  must  follow  the 
procedure  in  §  63.7(f)  to  submit  an 
alternative  test  method  for  approval. 

(4)  Information  from  the  supplier  or 
manufacturer  of  the  material.  You  may 
rely  on  information  other  than  that 
generated  by  the  test  methods  specified 
in  paragraphs  (a)(1)  through  (3)  of  this 
section,  such  as  manufacturer's 
formulation  data.  Count  each  organic 
HAP  that  is  present  at  0.1  percent  by 
mass  or  more  for  OSHA-defined 
carcinogens  as  specified  in  29  CFR 
1910.1200(d)(4)  and  at  1.0  percent  by 
mass  or  more  for  other  compounds.  For 
example,  if  toluene  (not  an  OSHA 
carcinogen)  is  0.5  percent  of  the 
material  by  mass,  you  don't  have  to 
count  it.  if  there  is  a  disagreement 
between  such  information  and  results  of 
the  test  methods  specified  in  paragraphs 
(a)(1)  through  (3)  of  this  section,  then 
the  test  meUiod  results  will  take 
precedence. 

(5)  Solvent  blends.  Solvent  blends 
may  be  listed  as  single  components  for 
some  materials  in  data  provided  by 
manufacturers  or  suppliers.  Solvent 
blends  may  contain  organic  HAP  which 
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must  be  counted  toward  the  total 
organic  HAP  mass  fraction  of  the 
materials.  When  test  data  for  solvent 
blends  are  not  available,  you  may  use 
the  value  for  mass  fraction  of  organic 
HAP  listed  in  Table  3  or  4  of  this 
subpart.  If  you  use  the  tables,  you  must 
use  the  values  in  Table  3  for  all  solvent 
blends  that  match  Table  3  entries,  and 
you  may  only  use  Table  4  if  the  solvent 
blends  in  the  materials  you  use  do  not 
match  any  of  the  solvent  blends  in  Table 

3  and  you  only  know  whether  the  blend 
is  aliphatic  or  aromatic.  However,  if  the 
results  of  Method  311  indicate  higher 
values  than  those  listed  on  Table  3  or 

4  of  this  subpart,  the  Method  311  results 
will  take  precedence. 

(b)  Determine  the  volume  fraction  of 
coating  solids  for  each  coating.  You 
must  determine  the  volume  fraction  of 
coating  solids  (liters  of  coating  solids 
per  liter  of  coating)  for  each  coating 
used  diuing  the  compliance  period  by  a 
test,  by  information  provided  by  the 
supplier  or  the  manufacturer  of  the 
material,  or  by  calculation  as  specified 
in  paragraphs  (b)(1)  through  (3)  of  this 
section.  The  results  obtained  with 
paragraph  (b)(1)  of  this  section  will  take 
precedence  if  they  do  not  agree  with  the 
results  obtained  with  paragraph  (b)(2)  or 
(3)  of  this  section. 

(1)  ASTM  Method  02697-86(1998)  or 
D6093-97.  You  may  use  ASTM  Method 
02697-66(1998)  or  D6093-97  to 
determine  the  volume  fraction  of 
coating  solids  for  each  coating.  Multiply 
the  nonvolatile  volume  percent  obtained 
with  the  methods  by  100  to  calculate 
volume  fraction  of  coating  solids. 

(2)  Information  from  the  supplier  or 
manufacturer  of  the  material.  You  may 
obtain  the  volume  fraction  of  coating 
solids  for  each  coating  from  the  supplier 
or  manufactutrer, 

(3)  Calculation  of  volume  fraction  of 
coating  solids,  V^.  If  the  volume  fraction 
of  coating  solids  cannot  be  determined 
using  the  options  in  paragraphs  (b)(1) 
and  (2)  of  this  section,  you  must 
determine  it  using  Equation  1  of  this 
section: 


V  =1- 


m 


volatile^ 


(Eq.  1) 


'avg 


Where: 

Vs  =  Volume  fraction  of  coating  solids, 
liters  coating  solids  per  liter 
coating. 

"^  volatiles  =  Total  volatile  matter 
content  of  the  coating,  including 
HAP,  volatile  organic  compounds 
(VOC),  water,  and  exempt 
compounds,  determined  according 
to  Method  24  in  appendix  A  of  40 
CFR  part  60,  grams  volatile  matter 
per  liter  coating. 


Davg  =  Average  density  of  volatile  matter 
in  the  coating,  grams  volatile  matter 
per  liter  volatile  matter,  determined 
from  test  results  using  ASTM 
Method  D1475-98,  information 
from  the  supplier  or  manufacturer 
of  the  material,  or  reference  soiutres 
providing  density  or  specific  gravity 
data  for  pure  materials.  If  there  is 
disagreement  between  ASTM 
Method  D1475-98  test  results  and 
other  information  sources,  the  test 
results  will  take  precedence. 

(c)  Determine  the  density  of  each 
coating.  Determine  the  density  of  each 
coating  used  during  the  compliance 
period  from  test  results  using  ASTM 
Method  D1475-98,  information  from  the 
supplier  or  manufactiuer  of  the 
material,  or  reference  sources  providing 
density  or  specific  gravity  data  for  pure 
materials.  If  there  is  disagreement 
between  ASTM  Method  D1475-98  test 
results  and  other  information  sources, 
the  test  results  will  take  precedence. 

(d)  Calculate  the  organic  HAP  content 
of  each  coating.  Calculate  11.,  the 
organic  HAP  content,  kg  organic  HAP 
per  liter  coating  solids,  of  each  coating 
used  diuing  the  compliance  period, 
using  Equation  2  of  this  section: 

Hc=(Dj(Wj/V,        (Eq.  2) 

Where: 

Ht  =  Organic  HAP  content  of  the 
coating,  kg  organic  HAP  per  liter 
coating  solids. 

Dc  =  Density  of  coating,  kg  coating  per 
liter  coating,  determined  according 
toparagraph  (c)  of  this  section. 

Wt  =  Mass  fraction  of  organic  HAP  in 
the  coating,  kg  organic  HAP  per  kg 
coating,  determined  according  to 
paragraph  (a)  of  this  section. 

Vs  =  Volume  fraction  of  coating  solids, 
liters  coating  solids  per  liter 
coating,  determined  according  to 
paragraph  (b)  of  this  section. 

(e)  Compliance  demonstration.  The 
calculated  organic  HAP  content,  H^,  for 
each  coating  used  during  the  initial 
compliance  period  must  be  less  than  or 
equal  to  the  applicable  emission  limit  in 
§  63.4090;  and  each  thinner  and 
cleaning  material  used  during  the  initial 
compliance  period  must  contain  no 
organic  HAP,  determined  according  to 
paragraph  (a)  of  this  section.  You  must 
keep  all  records  required  by  §§  63.4130 
and  63.4131.  As  part  of  the  Notification 
of  Compliance  Status  required  in 

§  63.4110,  you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
compliant  material  option  and  submit  a 
statement  that  the  coating  operation(s) 
was  (were)  in  compliance  with  the 
emission  limitations  diuing  the  initial 
compliance  period  because  you  used  no 


coatings  for  which  the  organic  HAP 
content  exceeds  the  applicable  emission 
limit  in  §  63.4090,  and  you  used  no 
thinners  or  cleaning  materials  that 
contain  organic  HAP. 

§  63.41 42    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations? 

(a)  For  each  compliance  period,  to 
demonstrate  continuous  compliance, 
you  must  use  no  coating  for  which  the 
organic  HAP  content,  H^,  determined 
using  Equation  2  of  §63.4141,  exceeds 
the  applicable  emission  limit  in 

§  63.4090,  and  use  no  thinner  or 
cleaning  material  that  contains  organic 
HAP,  determined  according  to 
§  63.4141(a).  Each  calendar  month 
following  the  initial  compliance  period 
described  in  §63.4140  is  a  compliance 
period. 

(b)  If  you  choose  to  comply  with  the 
emission  limitations  by  using  the 
compliant  material  option,  the  use  of 
any  coating,  thinner,  or  cleaning 
material  that  does  not  meet  the  criteria 
specified  in  paragraph  (a)  of  this  section 
is  a  deviation  from  the  emission 
limitations  that  must  be  reported  as 
specified  in  §§63.41 10(b)(6)  and 
63.4120(d). 

(c)  As  part  of  each  semiannual 
compliance  report  required  by 
§63.4120,  you  must  submit  a  statement 
that  you  were  in  compliance  with  the 
emission  limitations  during  the 
reporting  period  because  you  used  no 
thinners  or  cleaning  materials  that 
contained  organic  HAP,  and  you  used 
no  coatings  for  which  the  organic  HAP 
content  exceeded  the  applicable 
emission  limit  in  §  63.4090. 

(d)  You  must  maintain  records  as 
specified  in  §§63.4130  and  63.4131. 

Compliance  Requirements  for  the 
Emission  Rate  Without  Add-On 
Controls  Option 

§  63.41 50    By  what  date  must  I  conduct  the 
initial  compliance  demonstration? 

You  must  complete  the  compliance 
demonstration  for  the  initial  compliance 
period  according  to  the  requirements  of 
§  63.4151.  The  initial  compliance  period 
begins  on  the  applicable  compliance 
date  specified  in  §  63.4083  and  ends  on 
the  last  day  of  the  first  full  calendar 
month  after  the  compliance  date.  The 
initial  compliance  demonstration 
includes  the  calculations  showing  that 
the  organic  HAP  emission  rate  for  the 
initial  compliance  period  was  equal  to 
or  less  than  the  applicable  emission 
limit  in  §63.4090. 
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§  63.41 51     How  do  I  demonstrate  initial 
compliance  witti  the  emission  limitations? 

You  may  use  the  emission  rate 
without  add-on  controls  option  for  any 
individual  coating  operation,  for  any 
group  of  coating  operations  in  the 
affected  source,  or  for  all  the  coating 
operations  in  the  affected  source  You 
must  use  either  the  compliant  material 
option  or  the  emission  rate  with  add-on 
controls  option  for  any  coating 
operation(s)  in  the  affected  source  for 
which  you  do  not  use  this  option.  To 
demonstrate  initial  compliance  using 
the  emission  rate  without  add-on 
controls  option,  the  coating  operation(s| 
must  meet  the  applicable  emission  limit 
in  §63.4090  but  not  the  operating  limits 
or  work  practice  standards  in  §§  63.4092 
and  63.4093,  respectively.  You  must 
meet  all  the  requirements  of  this  section 
to  demonstrate  initial  compliance  with 
the  applicable  emission  limit  in 
§  63.4090  for  the  coating  operation(s). 
When  calculating  the  organic  HAP 
emission  rate  according  to  this  section, 
do  not  include  any  coatings,  thmners,  or 
cleaning  materials  used  on  coating 
operations  for  which  you  use  the 
compliant  material  option  or  the 
emission  rate  with  add-on  controls 
option. 

(a)  Determine  the  mass  fraction  of 
organic  HAP  for  each  material 
Determine  the  mass  fraction  of  organic 
HAP  for  each  coating,  thinner,  and 
cleaning  material  used  during  the 
compliance  period  according  to  the 
requirements  in  §  63.4141(a). 

(b)  Determine  the  volume  fraction  of 
coating  solids  for  each  coating. 
Determine  the  volume  fraction  of 
coating  solids  for  each  coating  used 
during  the  compliance  period  according 
to  the  requirements  in  §63. 4141(b) 

(c)  Determine  the  density  of  each 
material.  Determine  the  densitv  of  each 
coating,  thinner,  and  cleaning  material 
used  during  the  compliance  period 
according  to  the  requirements  in 
§63.4141(c). 

(d)  Determine  the  volume  of  each 
material  used  during  the  compliance 
period  Determine  the  volume  (liters)  of 
each  coating,  thinner,  and  cleaning 
material  used  during  the  compliance 
period  by  measurement  or  usage 
records. 

(e)  Calculate  the  mass  of  organic  HAP 
emissions  during  the  compliance 
period  The  mass  of  organic  HAP 
emissions.  He  ,  is  the  combined  mass  of 
organic  HAP  contained  in  all  coatings, 
thinners,  and  cleaning  materials  used 
during  the  compliance  period  minus  the 
organic  HAP  in  certain  waste  materials 
Calculate  H^  using  Equation  1  of  this 
section. 


H    =A  +  B-^C-R. 


(Eq.  I) 


Where: 

He  =  The  total  mass  of  organic  HAP 
emissions  during  the  compliance 
period,  kg. 

A  =  The  total  mass  of  organic  HAP  in 
the  coatings  used  during  the 
compliance  period,  kg,  as 
calculated  in  Equation  lA  of  this 
section. 

B  =  The  total  mass  of  organic  HAP  in 
the  thinners  used  during  the 
compliance  period,  kg,  as 
calculated  in  Equation  IB  of  this 
section. 

C  -  The  total  mass  of  organic  HAP  in 
the  cleaning  materials  used  during 
the  compliance  period,  kg,  as 
calculated  in  Equation  IC  of  this 
section. 

Rv.  =  The  total  mass  of  organic  HAP  in 
waste  materials  sent  to  a  hazardous 
waste  TSDF  for  treatment  or 
disposal,  kg,  determined  according 
to  paragraph  (e)(4)  of  this  section. 
(You  may  assign  a  value  of  zero  to 
R,»  if  you  do  not  wish  to  use  this 
allowance.) 

(1)  Calculate  A,  the  kg  organic  HAP  in 
the  coatings  used  during  the  compliance 
period  using  Equation  lA  of  this 
section; 

m 

A  =  I(Vol,..)(D,,,)(W,.,)       (Eq.  lA) 

1=1 
Where: 
VoU.,  =  Total  volume  of  coating,  i,  used 

during  the  compliance  period, 

liters. 
D, ,  =  Density  of  coating,  i,  kg  coating 

per  liter  coating. 
W,  ,  =  Mass  fraction  of  organic  HAP  in 

coating,  i,  kg  organic  HAP  per  kg 

coating, 
m  =  Number  of  different  coatings  used 

during  the  compliance  period. 

(2)  Calculate  B,  the  kg  of  organic  HAP 
m  the  thinners  used  during  the 
compliance  period  using  Equation  IB  of 
this  section: 

B  =  i(Vol.,)(D,,)(W,,)         (Eq.  IB) 

1=1 
Where: 
Vol,.j  =  Total  volume  of  thinner,  j,  used 

during  the  compliance  period, 

liters 
D,  I  =  Density  of  thinner,  j,  kg  per  liter. 
W, ,  =  Mass  fraction  of  organic  HAP  in 

thinner,  j,  kg  organic  HAP  per  kg 

thinner, 
n  =  Number  of  different  thinners  used 

during  the  compliance  period. 

(3)  Calculate  C,  the  kg  organic  HAP  in 
the  cleaning  materials  used  during  the 


compliance  period  using  Equation  IC  of 
this  section: 


C  =  I(VoU.O(D.J(W.,k)      (Eq.  IC) 

k  =  l 

Where: 

VoU.k  =  Total  volume  of  cleaning 

material,  k,  used  during  the 

compliance  period,  liters. 
Ds.k  =  Density'  of  cleaning  material,  k,  kg 

per  liter. 
W,.w  =  Mass  fraction  of  organic  HAP  in 

cleaning  material,  k,  kg  organic 

HAP  per  kg  material, 
p  =  Number  of  different  cleaning 

materials  used  during  the 

compliance  period. 
(4)  Determine  the  mass  of  organic 
HAP  contained  in  waste  materials  sent 
to  a  TSDF  (R>v).  If  you  choose  to  account 
for  the  mass  of  organic  HAP  contained 
in  waste  materials  sent  to  a  hazardous 
waste  TSDF  in  the  calculation  of  H, 
(Equation  1  of  this  section),  then  you 
must  include  in  your  Notification  of 
Compliance  Status  the  information 
specified  in  paragraphs  (e)(4)(i)  through 
(iv)  of  this  section.  You  may  use  this 
allowance  only  if  the  waste  materials 
are  generated  by  the  coating  operations 
for  which  you  use  Equation  1  of  this 
section  and  are  sent  to  a  facility  that  is 
regulated  as  a  TSDF  under  40  CFR  part 
262,  264,  265,  or  266.  You  must  not 
make  an  allowance  for  organic  HAP 
contained  in  wastewater. 

(i)  The  name  and  address  of  each 
TSDF  to  which  the  waste  material  was 
sent  during  the  compliance  period  and 
a  statement  of  which  regulations  under 
40  CFR  parts  262,  264.  265,  and  266 
apply  to  the  facility. 

(ii)  A  description  of  the  waste 
material  sent  to  each  TSDF,  including 
the  operations  producing  the  waste 
material  streams,  the  amount  of  waste 
materials  sent  to  the  TSDF  during  the 
compliance  period,  and  the  mass  of 
organic  HAP  contained  in  these  waste 
materials. 

(iii)  The  methodology  used  to 
determine  the  total  amount  of  waste 
materials  sent  to  the  TSDF  during  the 
compliance  period  and  the  mass  of 
organic  HAP  contained  in  these  waste 
materials.  This  must  include  the  sources 
for  all  data  used  in  the  determination, 
methods  used  to  generate  the  data,  and 
frequency  of  testing  or  monitoring. 

(iv)  To  the  extent  that  waste  manifests 
include  the  information  specified  in 
paragraphs  (e)(4)(i)  through  (iii)  of  this 
section,  they  may  be  used  as  part  of  the 
documentation  of  the  amount  of  waste 
materials  and  organic  HAP  content  of 
waste  materials  sent  to  the  TSDF. 
(f)  Calculate  the  total  volume  of 
coating  solids  used  during  the 
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compliance  period.  Determine  V,,,  the 
total  volume  of  coating  solids  used, 
liters,  which  is  the  combined  volume  of 
coating  solids  for  all  the  coatings  used 
during  the  compliance  period,  using 
Equation  2  of  this  section. 

m 

Vs,=I(Vol,.,)(V,,,)        (Eq.  2) 

i=l 

Where: 

Vs,  =  Total  volume  of  coating  solids 
used  during  the  compliance  period, 
liters. 

Vole,  =  Total  volume  of  coating,  i,  used 
during  the  compliance  period, 
liters. 

Vs.,  =  Volume  fraction  of  coating  solids 
for  coating,  i,  liters  solids  per  liter 
coating,  determined  according  to 
§  63.4141(b). 

m  =  Number  of  coatings  used  during  the 
compliance  period. 

(g)  Calculate  the  organic  HAP 
emission  rate  during  the  compliance 
period.  Calculate  Havg  the  organic  HAP 
emission  rate,  kg  organic  HAP  per  liter 
coating  solids  used,  using  Equation  3  of 
this  section: 

I  Havg=^        (Eq.3) 


Where: 


H 


avg  =  The  organic  HAP  emission  rate 
for  the  compliance  period,  kg 
organic  HAP  per  liter  coating  solids. 

He  =  Total  mass  organic  HAP  emissions 
from  all  materials  used  during  the 
compliance  period,  kg,  as 
calculated  by  Equation  1  of  this 
section. 

Vsi  =  Total  volume  coating  solids  used 
during  the  compliance  period, 
liters,  as  calculated  by  Equation  2  of 
this  section. 

(h)  Compliance  demonstration.  The 
organic  HAP  emission  rate  for  the  initial 
compliance  period,  Havg  must  be  less 
than  or  equal  to  the  applicable  emission 
limit  in  §  63.4090.  You  must  keep  all 
records  as  required  by  §§63.4130  and 
63.4131.  As  part  of  the  Notification  of 
Compliance  Status  required  by 
§  63.4110,  you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
emission  rate  vdthout  add-on  controls 
option  and  submit  a  statement  that  the 
coating  operation(s)  was  (were)  in 
compliance  with  the  emission 
limitations  during  the  initial 
compliance  period  because  the  organic 
HAP  emission  rate  was  less  than  or 
equal  to  the  applicable  emission  limit  in 
§63.4090. 


§  63.41 52    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
llmitatkMis? 

(a)  To  demonstrate  continuous 
compliance,  the  organic  HAP  emission 
rate  for  each  compliance  period, 
determined  according  to  the  procediires 
in  §  63.4151(a)  through  (g),  must  be  less 
than  or  equal  to  the  applicable  emission 
limit  in  §  63.4090,  Each  calendar  month 
following  the  initial  compliance  period 
described  in  §  63,4150  is  a  compliance 
period, 

(b)  If  the  organic  HAP  emission  rate 
for  any  compliance  period  exceeded  the 
applicable  emission  limit  in  §  63.4090, 
this  is  a  deviation  from  the  emission 
limitations  for  that  compliance  period  • 
and  must  be  reported  as  specified  in 

§§ 63.4110(b)(6)  and  63.4120(e). 

(c)  As  part  of  each  semiannual 
compliance  report  required  by 

§  63,4120,  you  must  submit  a  statement 
that  you  were  in  compliance  with  the 
emission  limitations  during  the 
reporting  period  because  the  organic 
HAP  emission  rate  for  each  compliance 
period  was  less  than  or  equal  to  the 
applicable  emission  limit  in  §63.4090. 

fd)  You  must  maintain  records  as 
specified  in  §§63,4130  and  63.4131. 

Compliance  Requirements  for  the 
Emission  Rate  With  Add-On  Controls 
Option 

§  63.41 60    By  what  date  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

(a)  Existing  sources.  For  an  existing 
affected  source,  you  must  meet  the 
requirements  of  paragraphs  (a)(1) 
through  (3)  of  this  section. 

(1)  Except  for  solvent  recovery 
systems  for  which  you  conduct  liquid- 
liquid  material  balances  according  to 

§  63.4161(h),  you  must  conduct  a 
performance  test  of  each  capture  system 
and  add-on  control  device  according  to 
the  procedures  in  §§63.4164,  63.4165, 
and  63.4166.  and  establish  the  operating 
limits  required  by  §  63.4092,  no  later 
than  the  compliance  date  specified  in 
§  63.4083.  For  a  solvent  recovery  system 
for  which  you  conduct  liquid-liquid 
material  balances  according  to 
§  63.4161(h),  you  must  initiate  the  first 
material  balance  no  later  than  the 
compliance  date  specified  in  §  63.4083. 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  plan 
required  by  §  63.4093  no  later  than  the 
compliance  date  specified  in  §  63.4083. 

(3)  You  must  complete  the 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.4161.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.4083  and  ends  on  the  last  day  of  the 


first  full  calendar  month  after  the 
compliance  date.  The  initial  compliance 
demonstration  includes  the  results  of 
emission  capture  system  and  add-on 
control  device  performance  tests 
conducted  according  to  §§  63.4164. 
63.4165.  and  63.4166;  results  of  liquid- 
liquid  material  balances  conducted 
according  to  §  63.4161(h);  calculations 
showing  whether  the  organic  HAP 
emission  rate  for  the  initial  compliance 
period  was  equal  to  or  less  than  the 
emission  limit  in  §  63.4090(a):  the 
operating  limits  established  during  the 
performance  tests  and  the  results  of  the 
continuous  parameter  monitoring 
required  by  §  63.4168:  and 
documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  §63.4093. 

(b)  New  and  reconstructed  affected 
sources.  For  a  new  or  reconstructed 
affected  source,  you  must  meet  the 
requirements  of  paragraphs  (b)(1) 
through  (4)  of  this  section. 

(1)  Except  for  solvent  recovery 
systems  for  which  you  conduct  liquid- 
liquid  material  balances  according  to 

§  63.4161(h).  you  must  conduct  a 
performance  test  of  each  capture  system 
and  add-on  control  device  according  to 
the  procedures  in  §§63.4164.  63.4165, 
and  63.4166,  and  establish  the  operating 
limits  required  by  §  63.4092.  no  later 
than  180  days  after  startup  or  180  days 
after  the  effective  date  of  this  subpart, 
whichever  is  later.  For  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances 
according  to  §  63.4161(h),  you  must 
initiate  the  first  material  balance  no 
later  than  180  days  after  startup  or  180 
days  after  the  effective  date  of  this 
subpart,  whichever  is  later. 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  plan 
required  by  §  63.4093  no  later  than  the 
compliance  date  specified  in  §  63.4083. 

(3)  You  must  complete  the 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §63.4161.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.4083  and  ends  on  the  last  day  of  the 
first  full  calendar  month  after  the 
compliance  date,  or  the  date  you 
conduct  the  performance  tests  of  the 
emission  captiu-e  systems  and  add-on 
control  devices,  or  initiate  the  first 
liquid-liquid  material  balance  for  a 
solvent  recovery  system,  whichever  is 
later.  The  initial  compliance 
demonstration  includes  the  results  of 
emission  capture  system  and  add-on 
control  device  performance  tests 
conducted  according  to  §§63.4164, 
63.4165,  and  63.4166:  results  of  liquid- 
liquid  material  balances  conducted 
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according  to  § 63.4161(h);  calculations 
■ihovving  wheth^T  the  organic  HAP 
t'mission  ratf  for  the  initial  comiiliancie 
period  was  equal  to  or  less  than  the 
emission  limit  in  *?  6.}. 4090(b):  the 
operating  limits  established  during  the 
performance  tests  and  the  results  of  the 
continuous  parameter  monitorint; 
required  bv  *?  63.4 168:  and 
documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  ^  63  4093 

(4)  You  do  not  need  to  complv  with 
the  operating  limits  for  the  emission 
capture  system  and  add-on  control 
device  required  bv  *>  63.4092  until  after 
vou  have  completed  the  performance 
tests  specified  in  paragraph  (b)(1)  of  this 
section.  Instead,  you  must  maintain  a 
log  detailing  the  operation  and 
maintenance  of  the  emission  capture 
svstem.  add-on  control  device,  and 
continuous  parameter  monitors  during 
the  period  between  the  compliance  date 
and  the  performance  test  All 
continuous  parameter  monitoring 
svstems  must  be  installed  and  operating 
on  the  applicable  compliance  date 
specified  in  *»  63  4083.  You  must  btjgin 
complving  with  the  operating  limits  for 
vour  affected  sourc  e  on  the  date  you 
complete  the  performance  tests 
specified  in  paragraph  (b)(1)  of  this 
section.  This  requirement  does  not 
applv  to  solvent  recoverv  svstems  for 
which  vou  conduct  liquid-liquid 
material  balances. 

§63.4161     How  do  I  demonstrate  initial 
compliance? 

You  may  use  "the  emission  rate  with 
add-on  controls  option  for  any  coating 
(jperation.  for  any  group  of  coating 
operations  in  the  affected  source,  or  for 
all  of  the  coating  operations  in  the 
affected  source.  You  may  include  both 
controlled  and  uncontrolled  coating 
operations  in  a  group  for  which  you  use 
this  option  You  must  use  either  the 
compliant  material  option  or  the 
emission  rate  without  add-on  controls 
option  for  any  coating  nperation(s)  in 
the  affected  source  for  which  you  do  not 
use  this  option.  To  demonstrate  initial 
compliance,  the  coating  operation(s)  for 
which  you  use  the  emission  rate  with 
add-on  controls  option  must  meet  the 
applicable  emission  limit  in  ^63.4090. 
and  each  controlled  coating  operation 


must  meet  the  operating  limits  and  work 
practice  standards  required  in 
<!)4)  63.4092  and  63  4093,  respectively. 
You  must  meet  all  the  requirements  of 
this  section  to  demonstrate  initial 
compliance  with  the  emission 
liniit.itions  When  calculating  the 
organic  WAV  emission  rate  according  to 
this  section,  do  not  include  any 
coatings,  thinners,  or  cleaning  materials 
used  on  coating  operations  for  which 
you  use  the  compliant  material  option 
or  the  emission  rate  without  add-on 
( ontrols  option. 

(a)  Complianip  with  operating  limits. 
Except  as  provided  in  §  63.4160(b)(4). 
you  must  establish  and  demonstrate 
continuous  compliance  during  the 
initial  compliance  period  with  the 
operating  limits  required  by  §63.4092, 
using  the  procedures  specified  in 
§§63.4167  and  63.4168. 

(b)  Cowplicincp  with  work  practice 
requirements  You  must  develop, 
implement,  and  document  your 
implementation  of  the  work  practice 
plan  required  by  §  63.4093  during  the 
initial  c;ompliance  period  as  specified  in 
§6.)  4130. 

(c)  (Aimplninie  with  emission  limits. 
You  must  follow  the  procedures  in 
paragraphs  (d)  through  (1)  of  this  section 
to  demonstrate  compliance  with  the 
applicable  emission  limit  in  §63.4090. 

(d)  Determme  the  muss  fraction  of 
organic  HAP.  density,  volume  used,  and 
volume  of  coating  solids.  Follow  the 
proc:edures  specified  in  §  63.4151(a) 
through  (d)  to  determine  the  mass 
fraction  of  organic  HAP,  density,  and 
volume  of  each  coating,  thinner,  and 
cleaning  material  used  during  the 
compliance  period;  and  the  volume 
fraction  of  coating  solids  for  each 
coating  used  during  the  compliance 
period. 

(e)  Calculate  the  total  mass  of  organic 
HAP  emissions  before  add-on  controls. 
Using  Equation  1  of  §  63.4151,  calculate 
the  total  mass  of  organic  HAP 
emissions,  H,.,  before  add-on  controls 
from  all  coatings,  thinners,  and  cleaning 
materials  used  during  the  compliance 
period 

(f)  Calculate  the  organic  HAP 
omission  reduction  for  each  controlled 
coating  operation.  Determine  the  mass 
of  organic  HAP  emissions  reduced  for 


each  controlled  coating  operation 
during  the  compliance  period.  The 
emissions  reduction  determination 
quantifies  the  total  organic  HAP 
emissions  that  pass  through  the 
emission  capture  system  and  are 
destroyed  or  removed  by  the  add-on 
control  device.  Use  the  procedures  in 
paragraph  (g)  of  this  section  to  calculate 
the  mass  of  organic  HAP  emissions 
reduction  for  each  controlled  coating 
operation  using  an  emission  capture 
svstem  and  add-on  control  device  other 
than  a  solvent  recovery  system  for 
which  you  conduct  liquid-liquid 
material  balances.  For  each  controlled 
coating  operation  using  a  solvent 
recovery  system  for  which  you  conduct 
a  liquid-liquid  material  balance,  use  the 
procedures  in  paragraph  (h)  of  this 
section  to  calculate  the  organic  HAP 
emissions  reduction. 

(g)  Calculate  the  organic  HAP 
emissions,  Ht  .  reduction  for  controlled 
coating  operations  not  using  liquid- 
liquid  material  balance.  For  each 
controlled  coating  operation  using  an 
emission  capture  system  and  add-on 
control  device  other  than  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances, 
calculate  He,  using  Equation  1  of  this 
section,  by  applying  the  emission 
capture  system  efficiency  and  add-on 
control  device  efficiency  to  the  mass  of 
organic  HAP  contained  in  the  coatings, 
thinners,  and  cleaning  materials  that  are 
used  in  the  coating  operation  served  by 
the  emission  capture  system  and  add-on 
control  device  during  the  compliance 
period.  If  an  operating  parameter  for  the 
emission  capture  system  or  add-on 
control  device  deviates  from  the 
operating  limits  specified  in  §63.4092, 
then  you  must  assume  zero  efficiency 
for  the  emission  capture  system  and 
add-on  control  device  during  the 
deviation.  For  the  purposes  of 
completing  the  compliance  calculations, 
you  must  treat  the  materials  used  during 
a  deviation  on  a  controlled  coating 
operation  as  if  they  were  used  on  an 
uncontrolled  coating  operation  for  the 
time  period  of  the  deviation.  You  must 
not  include  those  materials  in  the 
calculations  of  organic  HAP  emissions 
reduction  in  Equation  1  of  this  section. 


^     ^    '        '        "I  100      100  j 


(Eq.  1) 


Where: 

H(  =  Mass  of  organic  HAP  emissions 
reduction  for  the  controlled  coating 


operation  during  the  compliance 
period,  kg. 
Ai  =  The  total  mass  of  organic  HAP  in 
the  coatings  used  in  the  controlled 


coating  operation,  kg,  as  calculated 
in  Equation  1 A  of  this  section. 
Bi  =  The  total  mass  of  organic  HAP  in 
the  thinners  used  in  the  controlled 
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coating  operation,  kg,  as  calculated 
in  Equation  IB  of  this  section. 

Ct  =  The  total  mass  of  organic  HAP  in 
the  cleaning  materials  used  in  the 
controlled  coating  operation  during 
the  compliance  period,  kg,  as 
calculated  in  Equation  IC  of  this 
section, 

CE  =  The  captiu-e  efficiency  of  the 
emission  capture  system  vented  to 
the  add-on'control  device,  percent. 
Use  the  test  methods  and 
procediu-es  specified  in  §§  63.4164 
and  63.4165  to  measure  and  record 
capture  efficiency. 

DRE  =  Organic  HAP  destruction  or 
removal  efficiency  of  the  add-on 
control  device,  percent.  Use  the  test 
methods  and  procedures  in 
§§  63,4164  and  63.4166  to  measure 
and  record  the  organic  HAP 
destruction  or  removal  efficiency. 

(1)  Calculate  Ai,  the  mass  of  organic 
HAP  in  the  coatings  used  in  the 
controlled  coating  operation,  kg,  using 
Equation  lA  of  this  section: 

m 

A,=S(Vo1,,)(d,.,)(w,,)     (Eq.  1A) 

1=1 
Where: 
VoL..,  =  Total  volume  of  coating,  i,  used, 

liters. 
Dc,  =  Density  of  coating,  i,  kg  per  liter. 
Wi,,  =  Mass  fraction  of  organic  HAP  in 

coating,  i,  kg  per  kg. 
m  =  Niunbcr  of  different  coatings  used. 

(2)  Calculate  Bi,  the  mass  of  organic 
HAP  in  the  thiruiers  used  in  the 
controlled  coating  operation,  kg,  using 
Equation  IB  of  this  section: 

B.=i(Vol,,j)(D,J(w,3)      (Eq.  IB) 
Where: 


Vol,,j  =  Total  volume  of  thinner,  j,  used, 

liters. 
D,,j  =  Density  of  thinner,  j,  kg  per  liter. 
W,.j  =  Mass  fraction  of  organic  HAP  in 

thinner,  j,  kg  per  kg. 
n  =  Number  of  different  thinners  used. 
(3)  Calculate  C|,  the  mass  of  organic 
HAP  in  the  cleaning  materials  used  in 
the  controlled  coating  operation  during 
the  compliance  period,  kg,  using 
Equation  IC  of  this  section: 

C,=i(Vol,.J(D,,,)(W,,)    (Eq.  IC) 

k=l 

Where: 

VoL.i,  =  Total  volume  of  cleaning 

material,  k,  used,  liters. 
Ds.k  =  Density  of  cleaning  material,  k, 

kg  per  liter. 
Ws.k  =  Mass  fraction  of  organic  HAP  in 

cleaning  material,  k,  kg  per  kg. 
p  =  Number  of  different  cleaning 

materials  used, 
(h)  Calculate  the  organic  HAP 
emissions  reduction  for  controlled 
coating  operations  using  liquid-liquid 
material  balance,  Hcsh-  For  each 
controlled  coating  operation  using  a 
solvent  recovery  system  for  which  you 
conduct  liquid-liquid  material  balances, 
calculate  Hcsr  by  applying  the  volatile 
organic  matter  collection  and  recovery 
efficiency  to  the  mass  of  organic  HAP 
contained  in  the  coatings,  thinners,  and 
cleaning  materials  that  are  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
compliance  period.  Perform  a  liquid- 
liquid  material  balance  for  each 
compliance  period  as  specified  in 
paragraphs  (h)(1)  through  (6)  of  this 
section. 

(1)  For  each  solvent  recovery  system, 
install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturers 
specifications,  a  device  that  indicates 


R.  =100- 


Mv 


VR 


IVo1,D,C„+XVo1jD,-hXVo1,D, 


1=1 


p 

I 

k=l 


the  cumulative  amount  of  volatile 
organic  matter  recovered  by  the  solvent 
recovery  system  each  compliance 
period.  The  device  must  be  initially 
certified  by  the  manufacturer  to  be 
accurate  to  within  ±  2.0  percent. 

(2)  For  each  solvent  recovery  system, 
determine  the  mass,  M\  r,  of  volatile 
organic  matter  recovered  for  the 
compliance  period,  kg,  based  on 
measurement  with  the  device  required 
in  paragraph  (h)(1)  of  this  section. 

(3)  Determine  the  mass  fraction.  C\ ,  of 
volatile  organic  matter  for  each  coating 
used  in  the  coating  operation  controlled 
by  the  solvent  recovery  system  during 
the  compliance  period,  kg  volatile 
organic  matter  per  kg  coating.  You  may 
determine  the  volatile  organic  matter 
mass  fraction  using  Method  24  of  40 
CFR  part  60,  appendix  A,  or  an  EPA 
approved  alternative  method,  or  you 
may  use  information  provided  by  the 
manufacturer  or  supplier  of  the  coating. 
In  the  event  of  any  inconsistency 
between  information  provided  by  the 
manufacturer  or  supplier  and  the  results 
of  Method  24  of  40  CFR  part  60. 
appendix  A,  or  an  approved  alternative 
method,  the  test  method  results  will 
govern. 

(4)  Determine  the  density  of  each 
coating,  thinner,  and  cleaning  material 
used  in  the  coating  operation  controlled 
by  the  solvent  recovery  system  during 
the  compliance  period,  kg  per  liter, 
according  to  §  63.4151(c). 

(5)  Measure  the  volume  of  each 
coating,  thinner,  and  cleaning  material 
used  in  the  coating  operation  controlled 
by  the  solvent  recovery  system  during 
the  compliance  period,  lifers. 

(6)  Calculate  the  solvent  reco\ery 
system's  volatile  organic  matter 
collection  and  recovery  efficiency.  R\ . 
using  Equation  2  of  this  section: 


(Eq.  2) 


Where: 

Rv  =  Volatile  organic  matter  collection 
and  recovery  efficiency  of  the 
solvent  recovery  system  during  the 
compliance  period,  percent. 

M\  R  =  Mass  of  volatile  organic  matter 
recovered  by  the  solvent  recovery 
system  during  the  compliance 
period,  kg. 

Vol,  =  Volume  of  coating,  i,  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
compliance  period,  liters. 


D,  =  Density  of  coating,  i.  kg  per  liter. 

Cm  =  Mass  fraction  of  volatile  organic 
matter  for  coating,  i,  kg  volatile 
organic  matter  per  kg  coating. 

Vol,  =  Volume  of  thinner,  j,  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
compliance  period,  liters. 

Dj  =  Density  of  thinner,  j.  kg  per  liter. 

Volk  =  Volume  of  cleaning  material,  k. 
used  in  the  coating  operation 
controlled  by  the  solvent  recovery- 


system  during  the  compliance 
period,  liters. 

Dk  =  Density  of  cleaning  material,  k,  kg 
per  liter. 

m  =  Number  of  different  coatings  used 
in  the  coating  operation  controlled 
by  the  solvent  recovery'  system 
during  the  compliance  period. 

n  =  Number  of  different  thinners  used 
in  the  coating  operation  controlled 
by  the  solvent  recovery  system 
during  the  compliance  period. 
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p  =  Number  of  different  cleaning 
materials  used  in  the  coatmg 
operation  controlled  bv  the  solvent 
recover\'  svstem  during  the 
compliance  period 

(7)  Calculate  the  mass  of  organic  HAF 
emissions  reduction  for  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  compliance 
period.  H(  sr.  using  Equation  3  of  this 
section: 

H,,,=(A,+B,+C,)[^)        (Eq.  3) 

Where: 

HcsR  =  Mass  of  organic  HAP  emissions 

reduction  for  the  coating  operation 
controlled  by  the  solvent  recover^' 


svstem  during  the  compliance 
period,  kg. 

A I  =  The  total  mass  of  organic  HAP  in 
the  coatings  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system,  kg,  calculated 
using  Equation  1 A  of  this  section. 

Bi  =  The  total  mass  of  organic  HAP  in 
the  thinners  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system,  kg.  calculated 
using  Equation  IB  of  this  section. 

Ci  =  The  total  mass  of  organic  HAP  in 
the  cleaning  materials  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system,  kg. 
calculated  using  Equation  IC  of  this 
section. 

R\  =  Volatile  organic  matter  collection 
and  recovery  efficiency  of  the 


solvent  recovery  system,  percent, 
from  Equation  2  of  this  section. 

(i)  [Reserved] 

(j)  Calculate  the  total  volume  of 
coating  solids  used.  Determine  V\,,  the 
total  volume  of  coating  solids  used, 
liters,  which  is  the  combined  volume  of 
coating  solids  for  all  the  coatings  used 
during  the  compliance  period,  using 
Equation  2  of  §63.4151. 

(k)  Calculate  the  organic  HAP 
emission  rate.  Determine  Hhap.  the 
organic  HAP  emission  rate  to  the 
atmosphere,  kg  organic  HAP  per  liter 
coating  solids  used  during  the 
compliance  period,  using  either 
Equation  4  of  this  section  or  Equation  1 
of  §63.4162. 


H 


Hc-I(Hc,.)-S(HcsrJ 


1=1 


1=1 


H.AP 


(Eq.  4) 


Where: 

H^  =  Total  mass  of  organic  HAP 

emissions  before  add-on  controls 
from  all  the  coatings,  thinners,  and 
cleaning  materials  used  during  the 
compliance  period,  kg.  determined 
according  to  paragraph  (e)  of  this 
section. 
He.,  =  Total  mass  of  organic  HAP 

emissions  reduction  for  controlled 
coating  operation,  i.  during  the 
compliance  period,  kg,  from 
Equation  1  of  this  section. 
HcsR  ,  =  Total  mass  of  organic  HAP 
emissions  reduction  for  controlled 
coating  operation,  j.  during  the 
compliance  period,  kg,  from 
Equation  3  of  this  section. 
Vsi  =  Total  volume  of  coating  solids 

used  during  the  compliance  period, 
liters,  from  Equation  2  of  §63.4131 
q  =  Number  of  controlled  coating 

operations  except  those  controlled 
with  a  solvent  recovery  system, 
r  =  Number  of  coating  operations 

controlled  with  a  solvent  recovery 
system. 
(1)  Compliance  demonstration.  To 
demonstrate  initial  compliance  with  the 
emission  limit.  Hhap.  calculated  using 
either  Equation  4  of  this  section  or 
Equation  1  of  §  63.4162,  must  be  less 
than  or  equal  to  the  applicable  emission 
limit  in  §63.4090.  You  must  keep  all 
records  as  required  by  §§  63.4130  and 
63.4131.  As  part  of  the  Notification  of 
Compliance  Status  required  by 
§63.4110.  you  must  identif\'  the  coating 
operation(s)  for  which  you  used  the 
emission  rate  with  ad-on  controls  option 


and  submit  a  statement  that  the  coating 
operati{m(s)  was  (were)  in  compliance 
with  the  emission  limitations  during  the 
initial  compliance  period  because  the 
organic  HAP  emission  rate  was  less  than 
or  equal  to  the  applicable  emission  limit 
in  §  63.4090,  and  you  achieved  the' 
operating  limits  required  by  §63.4092 
and  the  work  practice  standards 
required  by  §63.4093. 

§63.4162    How  do  I  determine  the  organic 
HAP  emission  rate  for  a  controiled  coating 
operation  not  using  a  material  balance  if  I 
operate  it  under  different  sets  of 
representative  operating  conditions? 

(a)  If  a  controlled  coating  operation 
for  which  vou  do  not  conduct  liquid- 
liquid  material  balances,  its  emission 
capture  svstem,  or  its  add-on  control 
device  will  be  operated  at  multiple  sets 
of  representative  operating  conditions 
that  result  in  different  capture  system  or 
add-on  control  device  efficiencies 
during  the  compliance  period,  you  must 
determine  the  organic  HAP  emission 
rate  according  to  either  paragraph  (b)  or 
(c)  of  this  section.  The  cases  described 
in  paragraphs  (a)(1)  and  (2)  of  this 
section  are  examples  of  such  operating 
conditions. 

(1)  You  use  a  single  add-on  control 
device  to  reduce  emissions  from  two  or 
more  coating  operations,  and  the 
number  of  coating  operations  vented  to 
the  add-on  control  device  is  variable 
during  the  compliance  period.  This  case 
also  includes  situations  where  you  have 
more  than  one  capture  device  on  the 
same  coating  operation,  and  the  number 
of  capture  devices  or  one  of  the  capture 


devices  vented  to  the  control  device  is 
changed  during  the  compliance  period. 

(2)  The  coatings  or  cleaning  materials 
you  apply,  or  the  products  to  which  you 
apply  them,  differ  during  the 
compliance  period,  and  the  differences 
are  such  that  the  emission  capture 
efficiency  or  add-on  control  device 
efficiency  changes.  This  case  includes  a 
change  in  the  shape  or  size  of  the 
product  coated  such  that  there  is  a 
change  in  capture  efficiency  of  the 
capture  system.  This  case  also  includes 
a  change  in  the  materials  that  results  in 
an  inlet  concentration  to  the  add-on 
control  device  that  is  sufficiently  lower 
such  that  the  percent  reduction  the 
control  device  can  achieve  changes,  or 
a  change  in  the  volatility  of  the  organic 
HAP  in  the  materials  used  such  that  a 
lower  proportion  of  the  HAP  is  captured 
by  the  capture  system,  and  a  higher 
amount  is  not  captured  by  the  capture 
system. 

fb)  If  you  conduct  your  performance 
test  under  the  representative  operating 
conditions  that  are  expected  to  result  in 
the  lowest  emission  capture  system  and 
add-on  control  device  efficiencies,  as 
allowed  under  §  63.4164(b)(2),  then 
determine  the  organic  HAP  emission 
rate  according  to  the  procedures  and 
equations  in  §63.4161.  You  do  not  need 
to  follow  paragraph  (c)  of  this  section. 

(c)  If  you  conduct  your  performance 
test  under  multiple  sets  of 
representative  operating  conditions  to 
establish  different  emission  capture 
system  and  add-on  control  device 
efficiencies  for  each  set  of  operating 
conditions,  as  allowed  under 
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§  63.4164(b)(1),  then  determine  the  (1)  You  must  use  Equation  1  of  this 

organic  HAP  emission  rate  according  to      section  for  determining  Hhap.  the 
paragraphs  (c)(1)  an9  (2)  of  this  section.      organic  HAP  emission  rate  to  the 


atmosphere,  kg  organic  HAP  per  liter 
coating  solids  used. 


H 


He-Ii,(Hc.„+Hc.,^...^H,.J-X;jH,,, 


HAP 


(Eq.  1) 


Where: 

H,  =  Total  mass  of  organic  HAP 

emissions  before  add-on  controls 
from  all  coatings,  thinners,  and 
cleaning  materials  used  during  the 
compliance  period,  kg,  determined 
according  to  §  63.4161(e). 

Hc.,1.  Hc.i2.  Hc.in  =  Total  mass  of  organic 
HAP  emissions  reduction,  kg,  for 
controlled  coating  operation,  i, 
while  operating  under  each 
operating  condition,  n.  during  the 
compliance  period,  from  Equation  1 
of§63.4161. 

HcsR.i  =  Total  mass  of  organic  HAP 
emissions  reduction,  kg,  from 
coating  operation,  j,  controlled  by  a 
solvent  recovery  system,  from 
Equation  3  of  §63.4161. 

Vsi  =  Total  volume  of  coating  solids 
used  during  the  compliance  period, 
liters,  from  Equation  2  of  §63.4151. 

n  =  Number  of  different  operating 
conditions  that  affect  emission 
capture  system  efficiency  or  add-on 
control  device  organic  HAP 
destruction  or  removal  efficiency 
under  which  the  coating  operation 
operated  during  the  compliance 
period. 

q  =  Number  of  controlled  coating 
operations  not  controlled  by  a 
solvent  recovery  system. 

r  =  Number  of  different  coating 

operations  controlled  by  a  solvent 
recovery  system. 

(2)  To  determine  the  Hcn  in  Equation 
1  of  this  section,  follow  the  steps  in 
paragraphs  (c)(2)(i)  through  (iii)  of  this 
sectijin. 

(i)  Use  Equation  1  of  §63.4161  to 
calculate  the  Hcn  for  each  operating 
condition  of  each  controlled  coating 
operation. 

(ii)  For  the  factors  A|,  B|,  and  C|  in 
Equation  1  of  §  63.4161,  use  the  mass  of 
organic  HAP  contained  in  the  coatings, 
thinners,  and  cleaning  materials  used  in 
each  controlled  coating  operation  while 
operating  under  each  operating 
condition,  n. 

(iii)  In  Equation  1  of  §  63.4161,  use 
the  emission  capture  system  efficiency 
and  add-on  control  device  organic  HAP 
destruction  or  removal  efficiency  that 
apply  under  each  operating  condition, 
n.  These  efficiencies  for  each  operating 


condition  are  determined  from  the 
performance  test  required  by  §  63.4160. 

§  63.41 63    How  do  I  demonstrate 
continuous  compliance  wKh  the  emission 
limitations? 

(a)  To  demonstrate  continuous 
compliance  with  the  applicable 
emission  limit  in  §  63.4090.  the  organic 
HAP  emission  rate  for  each  compliance 
period,  determined  according  to  the 
procedures  in  §63.4161  (and  in 

§  63.4162,  if  applicable),  must  be  equal 
to  or  less  than  the  applicable  emission 
limit  in  §  63.4090.  Each  calendar  month 
following  the  initial  compliance  period 
described  in  §  63.4160  is  a  compliance 
period. 

(b)  If  the  organic  HAP  emission  rate 
for  any  compliance  period  exceeded  the 
applicable  emission  limit  in  §63.4090, 
this  is  a  deviation  from  the  emission 
limitation  for  that  compliance  period 
and  must  be  reported  as  specified  in 

§§  63.4110(b)(6)  and  63.4120(g). 

(c)  You  must  demonstrate  continuous 
compliance  with  each  operating  limit 
required  by  §  63.4092  that  applies  to 
you,  as  specified  in  Table  1  of  this 
subpart. 

(1)  If  an  operating  parameter  is  out  of 
the  allowed  range  specified  in  Table  1 
of  this  subpart,  this  is  a  deviation  from 
the  operating  limit  that  must  be  reported 
as  specified  in  §§63.41 10(b)(6)  and 
63.4120(g). 

(2)  If  an  operating  parameter  deviates 
from  the  operating  limit  specified  in 
Table  1  of  this  subpart,  then  you  must 
assume  that  the  emission  capture 
system  and  add-on  control  device  were 
achieving  zero  efficiency  during  the 
time  period  of  the  deviation.  For  the 
purposes  of  completing  the  compliance 
calculations  specified  in  §§63.4161  and 
63.4162.  you  must  treat  the  materials 
used  during  a  deviation  on  a  controlled 
coating  operation  as  if  they  were  used 
on  an  uncontrolled  coating  operation  for 
the  time  period  of  the  deviation.  You 
must  not  include  those  materials  in  the 
calculation  of  organic  HAP  emissions 
reduction  in  Equation  1  of  §63.4161. 

(d)  You  must  meet  the  requirements 
for  bypass  lines  in  §  63.4168(b).  If  any 
bypass  line  is  opened  and  emissions  are 
diverted  to  the  atmosphere  when  the 
coating  operation  is  running,  this  is  a 
deviation  that  must  be  reported  as 


specified  in  §§63.41 10(b)(6)  and 
63.4120(g).  For  the  purposes  of 
completing  the  compliance  calculations 
specified  in  §§63.4161  and  63.4162. 
you  must  treat  the  materials  used  during 
a  deviation  on  a  controlled  coating 
operation  as  if  they  were  used  on  an 
uncontrolled  coating  operation  for  the 
time  period  of  the  deviation.  You  must 
not  include  those  materials  in  the 
calculation  of  organic  HAP  emissions 
reduction  in  Equation  1  of  §63.4161. 

(e)  You  must  demonstrate  continuous 
compliance  with  the  work  practice 
standards  in  §  63.4093.  If  you  did  not 
develop  a  work  practice  plan,  or  vou  did 
not  implement  the  plan,  or  you  did  not 
keep  the  records  required  by 
§63.4130(k)(9),  this  is  a  deviation  from 
the  work  practice  standards  that  must  be 
reported  as  specified  in  §§63.41 10(b)(6) 
and  63.4120(g). 

(f)  As  part  of  each  semiannual 
compliance  report  required  in  §63.4120. 
you  must  submit  a  statement  that  you 
were  in  compliance  with  the  emission 
limitations  during  the  reporting  period 
because  the  organic  HAP  emission  rate 
for  each  compliance  period  was  less 
than  or  equal  to  the  applicable  emission 
limit  in  §  63.4090.  and  you  achieved  the 
operating  limits  required  by  §  63.4092 
and  the  work  practice  standards 
required  by  §  63.4093  during  each 
compliance  period. 

(g)  During  periods  of  startup, 
shutdown,  and  malfunction  of  the 
emission  capture  system,  add-on  control 
device,  or  coating  operation  that  may 
affect  emission  capture  or  control  device 
efficiency,  you  must  operate  in 
accordance  w-ith  the  startup,  shutdown, 
and  malfunction  plan  required  by 

§  63.4100(d). 

(h)  Consistent  with  §§ 63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  of  the  emission  capture 
system,  add-on  control  device,  or 
coating  operation  that  may  affect 
emission  capture  or  control  device 
efficiency  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan.  The 
Administrator  will  determine  whether 
deviations  that  occur  during  a  period  of 
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startup,  shutdown,  or  malfunction  are 
violations  according  to  the  provisions  in 
§  63.6(e). 

(i)  [Reserved! 

(j)  You  must  maintain  records  as 
specified  in  §§  63  4130  and  63.4131. 

§  63.41 64    What  are  the  general 
requirements  for  performance  tests? 

(a)  You  must  conduct  each 
performance  test  according  to  the 
requirements  in  §  63.7(e)(1)  and  under 
the  conditions  in  paragraphs  (a)(1)  and 
(2)  of  this  section,  e.xcept  as  provided  in 
paragraph  (b)  of  this  section: 

(1)  Repivsentative  coating  operation 
operating  conditions.  You  must  conduct 
the  performance  test  under 
representative  operating  conditions  for 
the  coating  operation.  Operations  during 
periods  of  startup,  shutdown,  or 
malfunction  and  periods  of 
nonoperation  do  not  constitute 
representative  conditions.  You  must 
record  the  process  information  that  is 
necessary  to  document  operating 
conditions  during  the  test  and  explain 
whv  the  conditions  are  representative  of 
normal  operation. 

(2)  Representative  emission  capture 
system  and  add-on  control  device 
operating  conditions.  You  must  conduct 
the  performance  test  when  the  emission 
capture  system  and  add-on  control 
device  are  operating  at  a  representative 
flow  rate,  and  the  add-on  control  device 
is  operating  at  a  representative  inlet 
concentration.  You  must  record 
information  that  is  necessary  to 
document  emission  capture  svstem  and 
add-on  control  device  operating 
conditions  during  the  test  and  explain 
why  the  conditions  are  representative  of 
normal  operation. 

(b)  If  the  coating  operation,  emission 
capture  system,  or  add-on  control 
device  will  be  operated  at  different  sets 
of  representative  operating  conditions, 
you  must  conduct  the  performance  test 
according  to  either  paragraph  (b)(1)  or 
(2)  of  this  section: 

(1)  Test  at  each  of  the  representative 
operating  conditions  and  establish 
emission  capture  system  and  add-on 
control  device  efficiencies  and  operating 
limits  for  each  operating  condition.  To 
demonstrate  continuous  compliance 
following  the  performance  test,  record 
the  conditions  under  which  the  process, 
emission  capture  system,  and  add-on 
control  device  are  operating  during  each 


time  period  of  operation,  and  calculate 
the  organic  HAP  emission  rate  as 
described  in  tj 63.4162. 

(2)  Test  at  the  representative  operating 
conditions  that  are  expected  to  result  in 
the  lowest  emission  capture  system  and 
add-on  control  device  efficiencies  and 
(establish  efficiencies  and  operating 
limits  based  on  this  test.  Use  these 
efficiencies  in  the  emission  calculations 
in  4)63.4161. 

(c)  You  must  conduct  each 
performance  test  of  an  emission  capture 
svstem  according  to  the  requirements  in 
§  63.4165  and  of  an  add-on  control 
device  according  to  the  requirements  in 
§63.4166. 

(d)  The  performance  test  to  determine 
add-on  control  device  organic  HAP 
destruction  or  removal  efficiency  must 
consist  of  three  runs  as  specified  in 

§  63.7(e)(3)  and  each  run  must  last  at 
least  1  hour. 

§  63.41 65    How  do  I  determine  the  emission 
capture  system  efficiency? 

You  must  use  the  procedures  and  test 
methods  in  this  section  to  determine 
capture  efficiency  as  part  of  the 
performance  test  required  by  §63.4160. 

(a)  Assuming  100  percent  capture 
efficiency.  You  may  assume  the  capture 
system  efficiency  is  100  percent  if  both 
of  the  conditions  in  paragraphs  (a)(1) 
and  (2)  of  this  section  are  met: 

(1)  The  capture  system  meets  the 
criteria  in  Method  204  of  appendix  M  to 
40  CFR  part  51  for  a  PTE  and  directs  all 
the  exhaust  gases  from  the  enclosure  to 
an  add-on  control  device. 

(2)  All  coatings,  thinners,  and 
cleaning  materials  used  in  the  coating 
operation  are  applied  within  the  capture 
system;  coating  solvent  flash-off  and 
coating,  curing,  and  drying  occurs 
within  the  capture  system;  and  the 
removal  of  or  evaporation  of  cleaning 
materials  from  the  surfaces  they  are 
applied  to  occurs  within  the  capture 
svstem.  For  example,  this  criterion  is 
not  met  if  parts  enter  the  open  shop 
environment  when  being  moved 
between  a  spray  booth  and  a  curing 
oven. 

(b)  Measuring  capture  efficiency.  If 
the  capture  system  does  not  meet  both 
of  the  criteria  in  paragraphs  (a)(1)  and 
(2)  of  this  section,  then  you  must  use 
(me  of  the  three  protocols  described  in 
paragraphs  (c),  (d).  and  (e)  of  this 
section  to  measure  capture  efficiency. 


The  capture  efficiency  measurements 
use  TVH  capture  efficiency  as  a 
surrogate  for  organic  HAP  capture 
efficiency.  For  the  protocols  in 
paragraphs  (c)  and  (d)  of  this  section, 
the  capture  efficiency  measurement 
must  consist  of  three  test  runs  and  each 
run  must  last  at  least  3  hours  and 
through  a  complete  production  run  as 
long  as  the  production  run  does  not 
exceed  8  hours. 

(c)  Liquid-to-uncdptured-gas  protocol 
using  a  temporary  total  enclosure  or 
building  enclosure.  The  liquid-to- 
uncaptured-gas  protocol  compares  the 
mass  of  liquid  TVH  in  materials  used  in 
the  coating  operation,  referred  to  as 
TVHused.  to  the  mass  of  TVH  emissions 
not  captured  by  the  emission  capture 
system,  referred  to  as  TVHuncaptured-  Use 
a  temporary  total  enclosure  or  a 
building  enclosure  and  the  procedures 
in  paragraphs  (c)(1)  through  (6)  of  this 
section  to  measure  emission  capture 
system  efficiency  using  the  liquid-to- 
uncaptured-gas  protocol. 

(1)  Either  use  a  building  enclosure  or 
construct  an  enclosure  around  the 
coating  operation  where  coatings, 
thinners,  and  cleaning  materials  are 
applied,  and  all  areas  where  emissions 
from  these  applied  coatings  and 
materials  subsequently  occur,  such  as 
flash-off,  curing,  and  drying  areas.  The 
areas  of  the  coating  operation  where 
capture  devices  collect  emissions  for 
routing  to  an  add-on  control  device, 
such  as  the  entrance  and  exit  areas  of  an 
oven  or  spray  booth,  must  also  be  inside 
the  enclosure.  The  enclosure  must  meet 
the  applicable  definition  of  a  temporary 
total  enclosure  or  building  enclosure  in 
Method  204  of  appendix  M  to  40  CFR 
part  51. 

(2)  Use  Method  204A  or  204F  of 
appendix  M  to  40  CFR  part  51  to 
determine  the  mass  fraction,  kg  TVH  per 
kg  material,  of  TVH  liquid  input  from 
each  coating,  thinner,  and  cleaning 
material  used  in  the  coating  operation 
during  each  capture  efficiency  test  run. 
To  make  the  determination,  substitute 
TVH  for  each  occurrence  of  the  term 
VOC  in  the  methods. 

(3)  Use  Equation  1  of  this  section  to 
calculate  TVHu.,ed.  the  total  mass  of  TVH 
liquid  input  from  all  the  coatings, 
thinners,  and  cleaning  materials  used  in 
the  coating  operation  during  each 
capture  efficiency  test  run. 


TVH,^.,=X(TVH.)(Vol,)(D,)        (Eq.  1) 


i-l 
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Where: 

TVH,  =  Mass  fraction  of  TVH  in  coating, 
thinner,  or  cleaning  material,  i,  that 
is  used  in  the  coating  operation 
during  the  capture  efficiency  test 
run,  kg  TVH  per  kg  material. 

Vol;  =  Total  volume  of  coating,  thirmer, 
or  cleaning  material,  i,  used  in  the 
coating  operation  during  the 
capture  efficiency  test  nm,  liters. 

D,  =  Density  of  coating,  thinner,  or 

cleaning  material,  i,  kg  material  per 
liter  material. 

n  =  number  of  different  coatings, 
thinners,  and  cleaning  materials 


used  in  the  coating  operation 
during  the  capture  efficiency  test 


run. 


(4)  Use  Method  204D  or  E  of  appendix 
M  to  40  CFR  part  51  to  measure 
TVHuncaptured,  the  total  mass.  kg,  of  TVH 
emissions  that  are  not  captured  by  the 
emission  capture  system;  they  are 
measured  as  they  exit  the  temporary 
total  enclosure  or  building  enclosure 
dxiring  each  capture  efficiency  test  run. 
To  make  the  measurement,  substitute 
TVH  for  each  occurrence  of  the  term 
VOC  in  the  methods. 


(i)  Use  Method  204D  if  the  enclosure 
is  a  temporary  total  enclosure. 

(ii)  Use  Method  204E  if  the  enclosure 
is  a  building  enclosure.  During  the 
capture  efficiency  measurement,  all 
organic  compound  emitting  operations 
inside  the  building  enclosure,  other 
than  the  coating  operation  for  which 
capture  efficiency  is  being  determined, 
must  be  shut  down,  but  all  fans  and 
blowers  must  be  operating  normally. 

(5)  For  each  capture  efficiency  test 
run.  determine  the  percent  capture 
efficiency.  CE.  of  the  emission  capture 
system  using  Equation  2  of  this  section: 


CE  = 


(tvh 


—  TVH  \ 

used        I'll  uncaptured  j 


TVH 


xlOO        (Eq.  2) 


used 


Where: 

TVHused  =  The  total  mass  of  TVH  liquid 
input  used  in  the  coating  operation 
during  the  capture  efficiency  test 
run,  kg. 
TVHuncaptured  =  The  total  mass  of  TVH 
that  is  not  captured  by  the  emission 
capture  system  and  that  exits  from 
the  temporary  total  enclosure  or 
building  enclosure  during  the 
capture  efficiency  test  run,  kg. 
(6)  Determine  the  capture  efficiency  of 
the  emission  captiure  system  as  the 
average  of  the  capture  efficiencies 
measured  in  the  three  test  runs. 

(d)  Gas-to-gas  protocol  using  a 
temporary  total  enclosure  or  a  building 
enclosure.  The  gas-to-gas  protocol 
compares  the  mass  of  TVH  emissions 
captured  by  the  emission  capture 
system,  referred  to  as  TVHcapmred.  to  the 
mass  of  TVH  emissions  not  captured, 
referred  to  as  TVHuncaptured.  Use  a 
temporary  total  enclosure  or  a  building 
enclosure  and  the  procedures  in 
paragraphs  (d)(1)  through  (5)  of  this 
section  to  measure  emission  capture 
system  efficiency  using  the  gas-to-gas 
protocol. 

(1)  Either  use  a  building  enclosure  or 
construct  an  enclosure  around  the 
coating  operation  where  coatings, 
thinners,  and  cleaning  materials  are 


applied,  and  all  areas  where  emissions 
from  these  applied  coatings  and 
materials  subsequently  occur,  such  as 
flash-off,  curing,  and  drying  areas.  The 
areas  of  the  coating  operation  where 
capture  devices  collect  emissions 
generated  by  the  coating  operation  for 
routing  to  an  add-on  control  device, 
such  as  the  entrance  and  exit  areas  of  an 
oven  or  a  spray  booth,  must  also  be 
inside  the  enclosure.  The  enclosure 
must  meet  the  applicable  definition  of  a 
temporary  total  enclosure  or  building 
enclosure  in  Method  204  of  appendix  M 
to  40  CFR  part  51. 

(2)  Use  Method  204B  or  204C  of 
appendix  M  to  40  CFR  part  51  to 
measure  TVHcapturea.  the  total  mass,  kg, 
of  TVH  emissions  captiu-ed  by  the 
emission  capture  system  during  each 
capture  efficiency  test  run  as  measured 
at  the  inlet  to  the  add-on  control  device. 
To  make  the  measurement,  substitute 
TVH  for  each  occurrence  of  the  term 
VOC  in  the  methods. 

(i)  The  sampling  points  for  the 
Method  204B  or  204C  measiu-ement 
must  be  upstream  from  the  add-on 
control  device  and  must  represent  total 
emissions  routed  from  the  capture 
system  and  entering  the  add-on  control 
device. 

(ii)  If  multiple  emission  streams  from 
the  capture  system  enter  the  add-on 


control  device  without  a  single  common 
duct,  then  the  emissions  entering  the 
add-on  control  device  must  be 
simultaneously  measured  in  each  duct 
and  the  total  emissions  entering  the 
add-on  control  device  must  be 
determined. 

(3)  Use  Method  204D  or  204E  of 
appendix  M  to  40  CFR  part  51  to 
measure  TVHuni.apiurvd  the  total  mass,  kg, 
of  TVH  emissions  that  are  not  captured 
by  the  emission  capture  system;  they  are 
measured  as  they  exit  the  temporary 
total  enclosure  or  building  enclosure 
during  each  capture  efficiency  test  run. 
To  make  the  measiu-ement.  substitute 
TVH  for  each  occurrence  of  the  term 
VOC  in  the  methods. 

(i)  Use  Method  204D  if  the  enclosure 
is  a  temporary  total  enclosure. 

(ii)  Use  Method  204E  if  the  enclosure 
is  a  building  enclosure.  During  the 
capture  efficiency  measurement,  all 
organic  compound  emitting  operations 
inside  the  building  enclosure,  other 
than  the  coating  operation  for  which 
capture  efficiency  is  being  determined, 
must  be  shut  down,  but  all  fans  and 
blowers  must  be  operating  normally. 

(4)  For  each  capture  efficiency  test 
run,  determine  the  percent  capture 
efficiency,  CE,  of  the  emission  capture 
system  using  Equation  3  of  this  section: 


CE  = 


TVH 


aplured 


(TVH  -t-TVH 

1  ♦»»  captured       '      "uncaplured 


XlOO 


(Eq.  3) 


Where: 

TVHcaptured  =  The  total  mass  of  TVH 
captured  by  the  emission  capture 
system  as  measured  at  the  inlet  to 
the  add-on  control  device  during 


the  emission  capture  efficiency  test 
run,  kg. 
TVHuncaptured  =  The  total  mass  of  TVH 
that  is  not  captured  by  the  emission 
capture  system  and  that  exits  from 
the  temporary  total  enclosure  or 


building  enclosure  during  the 
capture  efficiency  test  run,  kg. 
(5)  Determine  the  capture  efficiency  of 
the  emission  capture  system  as  the 
average  of  the  capture  efficiencies 
measured  in  the  three  test  runs. 
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(e)  Alternative  capture  efficiency 
protocol.  As  an  alternative  to  the 
procedures  specified  in  paragraphs  (t) 
and  (d)  of  this  section,  you  may 
determine  capture  efficiency  using  any 
other  capt\ire  efficiency  protocol  and 
test  methods  that  satisfy  the  criteria  of 
either  the  DQO  or  LCL  approach  as 
described  in  appendix  A  to  subpart  KK 
of  this  part. 

§  63.41 66    How  do  I  determine  the  add-on 
control  device  emission  destruction  or 
removal  efficiency? 

(a)  For  all  types  of  add-on  control 
devices,  use  the  test  methods  as 
specified  in  paragraphs  (a)(1)  through 
(5)  of  this  section. 

(1)  Use  Method  1  or  lA  of  appendix 
A  to  40  CFR  part  60,  as  appropriate,  to 
select  sampling  sites  and  velocity 
traverse  points 

(2)  Use  Method  2,  2A.  2C.  2D,  2F.  or 
2G  of  appendix  A  to  40  CFR  part  60.  as 
appropriate,  to  measure  gas  volumetric 
flow  rate. 

(31  Use  Method  3.  3A,  or  3B  of 
appendix  A  to  40  CFR  part  60,  as 
appropriate,  for  gas  analysis  to 
determine  dry  molecular  weight. 

(4)  Use  Method  4  of  appendix  A  to  40 
CFR  part  60,  to  determine  stack  gas 
moisture. 

(5)  Methods  for  determining  gas 
volumetric  flow  rate,  dr\'  molecular 
weight,  and  stack  gas  moisture  must  be 
performed,  as  applicable,  during  each 
test  run. 

(b)  Measure  total  gaseous  organic 
mass  emissions  as  carbon  at  the  inlet 
and  outlet  of  the  add-on  control  device 
simultaneously,  using  Method  25  or 
25A  of  appendix  A  to  40  CFR  part  60 
Use  Method  25A  instead  of  Method  25 
if  you  expect  the  total  gaseous  organic 
concentration  as  carbon  to  be  50  parts 
per  million  (ppm)  or  less  at  the  control 
device  outlet.  Use  the  same  method  for 
both  the  inlet  and  outlet  measurements. 

(c)  If  two  or  more  add-on  control 
devices  are  used  for  the  same  emission 
stream,  then  you  must  measure 
emissions  at  the  outlet  of  each  device. 
For  example,  if  one  add-on  control 
device  is  a  concentrator  with  an  outlet 
for  the  high-volume,  dilute  stream  that 
has  been  treated  by  the  concentrator, 
and  a  sec  ond  add-on  control  device  is 
an  oxidizer  with  an  outlet  for  the  low- 
volume,  concentrated  stream  that  is 
treated  with  the  oxidizer,  you  must 
measure  emissions  at  both  outlets. 

(d)  For  each  test  run,  determine  the 
total  gaseous  organic  emissions  mass 
flow  rates  for  the  inlet  and  the  outlet  of 
the  add-on  control  device,  using 
Equation  1  of  this  section: 


M,  =Q^Cjl2][0.0416][lO^]    (Eq.  1) 

Where: 

M,  =  The  total  gaseous  organic 

emissions  mass  flow  rate,  kg/per 
hour  (h). 

Q  =  The  concentration  of  organic 
compounds  as  carbon  in  the  vent 
gas,  as  determined  by  Method  25  or 
Method  25A,  parts  per  million  by 
volume  (ppmv),  dry  basis. 

Q^,,  =  The  volumetric  flow  rate  of  gases 
entering  or  exiting  the  control 
device,  as  determined  by  Method  2, 
2A,  2C,  2D,  2F,  or  2G,  dry  standard 
cubic  meters/hour  (dscm/h). 

0.0416  =  Conversion  factor  for  molar 
volume,  kg-mol  per  cubic  meter 
(m')  (@  293  Kelvin  (K)  and  760 
millimeters  of  merciu^-  (mmHg)). 
(e)  For  each  test  run,  determine  the 

add-on  control  device  organic  emissions 

destruction  or  removal  efficiency,  DRE, 

using  Equation  2  of  this  section. 


DRE 


M„-M,.. 


(Eq.  2) 


Where: 

Mf,  =  The  total  gaseous  organic 

emissions  mass  flow  rate  at  the  inlet 
to  the  control  device,  using 
Equation  1  of  this  section,  kg/h. 
Mt,,  =  The  total  gaseous  organic 

emissions  mass  flow  rate  at  the 
outlet  of  the  control  device,  using 
Equation  1  of  this  section,  kg/h. 
(f)  Determine  the  emission  destruction 
or  removal  efficiency  of  the  add-on 
control  device  as  the  average  of  the 
efficiencies  determined  in  the  three  test 
runs  and  calculated  in  Equation  2  of  this 
section. 

§  63.4167    How  do  I  establish  the  emission 
capture  system  and  add-on  control  device 
operating  limits  during  the  performance 
test? 

During  the  performance  test  required 
bv  §63  4160  and  described  in 
§'§63.4164,  63.4165,  and  63.4166,  you 
must  establish  the  operating  limits 
required  by  §63.4092  according  to  this 
section,  unless  you  have  received 
approval  for  alternative  monitoring  and 
operating  limits  under  §63.8(fl  as 
specified  in  §63.4092. 

(a)  Thermal  oxidizers.  If  your  control 
device  is  a  thermal  oxidizer,  establish 
the  operating  limits  according  to 
paragraphs  (a)(1)  and  (2)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the 
combustion  temperature  at  least  once 
every  15  minutes  during  each  of  the 
three  test  runs.  You  must  monitor  the 
temperature  in  the  firebox  of  the 
thermal  oxidizer  or  immediately 


downstream  of  the  firebox  before  any 
substantial  heat  exchange  occurs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  combustion  temperature 
maintained  during  the  performance  test. 
This  average  combustion  temperature  is 
the  minimum  operating  limit  for  your 
thermal  oxidizer,  unless  you  are 
determining  operating  limits  for 
multiple  operating  conditions  as 
specified  in  §  63.4164(b)(1)  and 
paragraph  (f)  of  this  section. 

(b)  Catalytic  oxidizers.  If  your  control 
device  is  a  catalytic  oxidizer,  establish 
the  operating  limits  according  to 
paragraphs  (b)(1)  and  (2)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the 
temperature  just  before  the  catalyst  bed 
and  the  temperature  difference  across 
the  catalyst  bed  at  least  once  every  15 
minutes  during  each  of  the  three  test 
runs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  just  before  the 
catalyst  bed  and  the  average 
temperature  difference  across  the 
catalyst  bed  maintained  during  the 
performance  test.  These  are  the 
minimum  operating  limits  for  your 
catalytic  oxidizer,  unless  you  are 
determining  operating  limits  for 
multiple  operating  conditions  as 
specified  in  §  63.4164(b)(1)  and 
paragraph  (f)  of  this  section. 

(c)  Carbon  adsorbers.  If  your  control 
device  is  a  carbon  adsorber,  establish 
the  operating  limits  according  to 
paragraphs  (c)(1)  and  (2)  of  this  section. 

(1)  You  must  monitor  and  record  the 
total  regeneration  desorbing  gas  (e.g., 
steam  or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  and  the  carbon  bed 
temperature  after  each  carbon  bed 
regeneration  and  cooling  cycle,  for  the 
regeneration  cycle  either  immediately 
preceding  or  immediately  following  the 
performance  test. 

(2)  The  operating  limits  for  yoiu- 
carbon  adsorber  are  the  minimum  total 
desorbing  gas  mass  flow  recorded 
during  the  regeneration  cycle,  and  the 
maximum  carbon  bed  temperature 
recorded  after  the  cooling  cycle,  unless 
you  are  determining  operating  limits  for 
multiple  operating  conditions  as 
specified  in  §  63.4164(b)(1)  and 
paragraph  (f)  of  this  section. 

(d)  Condensers.  If  your  control  device 
is  a  condenser,  establish  the  operating 
limits  according  to  paragraphs  (d)(1) 
and  (2)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the  condenser 
outlet  (product  side)  gas  temperature  at 
least  once  every  15  minutes  during  each 
of  the  three  test  runs. 
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(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  condenser  outlet  (product 
side)  gas  temperature  maintained  during 
the  performance  test.  This  average 
condenser  outlet  gas  temperature  is  the 
maximum  operating  limit  for  your 
condenser,  unless  you  are  determining 
operating  limits  for  multiple  operating 
conditions  as  specified  in 
§  63.4164(b)(1)  and  paragraph  (f)  of  this 
section. 

(e)  Eniission  capture  system.  For  each 
capture  device  that  is  not  part  of  a  PTE 
that  meets  the  criteria  of  §  63.4165(a), 
establish  an  operating  limit  for  either 
the  gas  volumetric  flow  rate  or  duct 
static  pressure,  as  specified  in 
paragraphs  (e)(1)  and  (2)  of  this  section. 
The  operating  limit  for  a  PTE  is 
specified  in  Table  1  of  this  subpart, 

(1)  During  the  capture  efficiency 
determination  required  by  §  63.4160  and 
described  in  §§63.4164  and  63.4165, 
you  must  monitor  and  record  either  the 
gas  volumetric  flow  rate  or  the  duct 
static  pressure  for  each  separate  capture 
device  in  your  emission  captiu^  system 
at  least  once  every  15  minutes  during 
each  of  the  three  test  runs  at  a  point  in 
the  duct  between  the  capture  device  and 
the  add-on  control  device  inlet. 

(2)  Calculate  and  record  the  average 
gas  volumetric  flow  rate  or  duct  static 
pressure  for  the  three  test  runs  for  each 
capture  device.  This  average  gas 
volumetric  flow  rate  or  duct  static 
pressure  is  the  minimum  operating  limit 
for  that  specific  capture  device,  unless 
you  are  determining  operating  limits  for 
multiple  operating  conditions  as 
specified  in  §  63.4164(b)(1)  and 
paragraph  (f)  of  this  section. 

(f)  Multiple  operating  conditions.  If 
you  are  determining  operating  limits  for 
multiple  operating  conditions  for  the 
emission  capture  system  or  add-on 
control  device  as  specified  in 

§  63.4164(b)(1),  you  must  conduct  a 
performance  test  under  each  operating 
condition  and  establish  the  operating 
limits  for  the  parameters  under  each 
operating  condition  according  to 
paragraphs  (f)(1)  and  (2)  of  this  section, 

(1)  You  must  monitor  and  record  the 
value  of  the  parameter  that  corresponds 
to  the  applicable  operating  limit  during 
the  performance  test  under  each 
operating  condition. 

(2)  The  average  parameter  value 
recorded  during  the  performance  test 
under  each  condition  is  the  operating 
limit  for  that  parameter  when  the 
coating  operation  is  operating  under 
that  condition. 


§  63.41 68    What  are  the  requirements  for 
continuous  monitoring  system  (CMS) 
installation,  operation,  and  maintenance? 

(a)  General.  You  must  install,  operate, 
and  maintain  each  continuous 
parameter  monitoring  system  specified 
in  paragraphs  (b)  through  (f)  of  this 
section  according  to  paragraphs  (a)(1) 
through  (6)  of  this  section. 

(1)  The  continuous  parameter 
monitoring  system  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four 
successive  cycles  of  continuous 
parameter  monitoring  system  operation 
in  1  hour. 

(2)  You  must  determine  the  average  of 
all  recorded  readings  for  each 
successive  3-hour  period  of  the 
emission  capture  system  and  add-on 
control  device  operation. 

(3)  You  must  record  the  results  of 
each  inspection,  calibration,  and 
validation  check  of  the  continuous 
parameter  monitoring  system. 

(4)  You  must  maintain  the  continuous 
parameter  monitoring  system  at  all 
times  and  have  available  necessary  parts 
for  routine  repairs  of  the  monitoring 
equipment. 

(5)  You  must  operate  the  continuous 
parameter  monitoring  system  and 
collect  emission  capture  system  and 
add-on  control  device  parameter  data  at 
all  times  that  a  controlled  coating 
operation  is  operating,  except  during 
monitoring  malfunctions,  associated 
repairs,  and  required  quality  assurance 
or  control  activities  (including,  if 
applicable,  calibration  checks  and 
required  zero  and  span  adjustments). 

(6)  You  must  not  use  emission  capture 
system  or  add-on  control  device 
parameter  data  recorded  during 
monitoring  malfunctions,  associated 
repairs,  out-of-control  periods,  or 
required  quality  assurance  or  control 
activities  when  calculating  data 
averages.  You  must  use  all  the  data 
collected  diu-ing  all  other  periods  in 
calculating  the  data  averages  for 
determining  compliance  with  the 
emission  capture  system  and  add-on 
control  device  operating  limits. 

(7)  A  monitoring  malfunction  is  any 
sudden,  infrequent,  not  reasonably 
preventable  failure  of  the  continuous 
parameter  monitoring  system  to  provide 
valid  data.  Monitoring  failures  that  are 
caused  in  part  by  poor  maintenance  or 
careless  operation  are  not  malfunctions. 
Any  period  for  which  the  monitoring 
system  is  out-of-control  and  data  are  not 
available  for  required  calculations  is  a 
deviation  from  the  monitoring 
requirements. 

(b)  Capture  system  b}j>ass  line.  You 
must  meet  the  requirements  of 


paragraphs  (b)(1)  and  (2)  of  this  section 
for  each  emission  capture  system  that 
contains  bypass  lines  that  could  divert 
emissions  away  from  the  control  device 
to  the  atmosphere. 

(1)  You  must  monitor  or  secure  the 
valve  or  closure  mechanism  controlling 
the  bypass  line  in  a  nondiverting 
position  in  such  a  way  that  the  valve  or 
closure  mechanism  cannot  be  opened 
without  creating  a  record  that  the  valve 
was  opened.  The  method  used  to 
monitor  or  secure  the  valve  or  closure 
mechanism  must  meet  one  of  the 
requirements  specified  in  paragraphs 
(b)(2)(i)  through  (iv)  of  this  section. 

(i)  Flow  control  position  indicator. 
Install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications  a  flow  control  position 
indicator  that  provides  a  record 
indicating  whether  the  emissions  are 
directed  to  the  control  device  or 
diverted  from  the  add-on  control  device. 
The  time  of  occurrence  and  flow  control 
position  must  be  recorded,  as  well  as 
every  time  the  flow  direction  is 
changed.  The  flow  control  position 
indicator  must  be  installed  at  the 
entrance  to  any  bypass  line  that  could 
divert  the  emissions  away  from  the  add- 
on control  device  to  the  atmosphere. 

(ii)  Car-seal  or  lock-and-key  valve 
closures.  Secure  any  bypass  line  valve 
in  the  closed  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  You 
must  visually  inspect  the  seal  or  closure 
mechanism  at  least  once  every  month  to 
ensure  that  the  valve  is  maintained  in 
the  closed  position,  and  the  emissions 
are  not  diverted  away  from  the  add-on 
control  device  to  the  atmosphere. 

(iii)  Valve  closure  continuous 
monitoring.  Ensure  that  any  bypass  line 
valve  is  in  the  closed  (non-diverting) 
position  through  continuous  monitoring 
of  valve  position.  You  must  inspect  the 
monitoring  system  at  least  once  ever)' 
month  to  verif\'  that  the  monitor  will 
indicate  valve  position. 

(iv)  Automatic  shutdown  system.  Use 
an  automatic  shutdown  system  in  which 
the  coatingoperation  is  stopped  when 
flow  is  diverted  by  the  bypass  line  away 
from  the  add-on  control  device  to  the 
atmosphere  when  the  coating  operation 
is  running.  You  must  inspect  the 
automatic  shutdown  system  at  least 
once  every  month  to  verif>'  that  it  will 
detect  diversions  of  flow  and  shutdown 
the  coating  operation. 

(2)  If  any  bypass  line  is  opened,  you 
must  include  a  description  of  why  the 
bypass  line  was  opened  and  the  length 
of  time  it  remained  open  in  the 
semiaimual  compliance  reports  required 
in  §63.4120. 

(c)  Thermal  oxidizers  and  catalytic 
oxidizers.  If  you  are  using  a  thermal 
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oxidizer  or  catalytic  oxidizer  as  an  add- 
on control  device,  you  must  comply 
with  the  requirements  in  paragraphs 
(c)(1)  through  (3)  of  this  section; 

(1)  For  a  thermal  oxidizer,  install  a  gas 
temperature  monitor  in  the  firebox  of 
the  thermal  oxidizer  or  in  the  duct 
immediately  downstream  of  the  firebox 
before  any  substantial  heat  exchange 
occurs 

(2)  For  a  catalytic  oxidizer,  install  gas 
temperature  monitors  both  upstream 
and  downstream  of  the  catalyst  bed.  The 
temperature  monitors  must  be  in  the  gas 
stream  immediately  before  and  after  the 
catalyst  bed  to  measure  the  temperature 
difference  across  the  bed. 

(3)  For  all  thermal  oxidizers  and 
catalytic  oxidizers,  you  must  meet  the 
requirements  in  paragraphs  (a)  and 
(c)(3)(i)  through  (vii)  of  this  section  for 
each  gas  temperature  monitoring  device. 

(i)  Locate  the  temperature  sensor  in  a 
position  that  provides  a  representative 
temperature. 

(ii)  Use  a  temperature  sensor  with  a 
measurement  sensitivity  of  4  degrees 
Fahrenheit  or  0.75  percent  of  the 
temperature  value,  whichever  is  larger. 

(iii)  Shield  the  temperature  sensor 
system  from  electromagnetic 
interference  and  chemical 
contaminants. 

(iv)  If  a  gas  temperature  chart  recorder 
is  used,  it  must  have  a  measurement 
sensitivity  m  the  minor  division  of  at 
least  20  degrees  Fahrenheit. 

(v)  Perform  an  electronic  calibration 
at  least  semiannually  according  to  the 
procedures  in  the  manufacturer's 
owners  manual.  Following  the 
electronic  calibration,  you  must  conduct 
a  temperature  sensor  validation  check  in 
which  a  second  or  redundant 
temperature  sensor  placed  nearby  the 
process  temperature  sensor  must  yield  a 
reading  within  30  degrees  Fahrenheit  of 
the  process  temperature  sensor's 
reading. 

(vi)  Conduct  calibration  and 
validation  checks  any  time  the  sensor 
exceeds  the  manufacturer's  spfecified 
maximum  operating  temperature  range 
or  install  a  new  temperature  sensor. 

(vii)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity, 
oxidation,  and  galvanic  corrosion. 

(d)  Carbon  adsorbers.  If  you  are  using 
a  carbon  adsorber  as  an  add-on  control 
device,  you  must  monitor  the  total 
regeneration  desorbmg  gas  (e.g..  steam 
or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  the  carbon  bed 
temperature  after  each  regeneration  and 
cooling  cycle,  and  comply  with 
paragraphs  (a)  and  (d)(1)  and  (2)  of  this 
section. 


(1)  The  regeneration  desorbing  gas 
mass  flow  monitor  must  be  an 
integrating  device  having  a 
measurement  sensitivity  of  plus  or 
minus  10  percent,  capable  of  recording 
the  total  regeneration  desorbing  gas 
mass  flow  for  each  regeneration  cycle. 

(2)  The  carbon  bed  temperature 
monitor  must  have  a  measurement 
sensitivity  of  1  percent  of  the 
temperature  recorded  or  1  degree 
F'ahrenheit,  whichever  is  greater,  and 
must  be  capable  of  recording  the 
temperature  within  15  minutes  of 
completing  any  carbon  bed  cooling 
cycle. 

(e)  Condensers  If  you  are  using  a 
condenser,  you  must  monitor  the 
condenser  outlet  (product  side)  gas 
temperature  and  comply  with 
paragraphs  (a)  and  (e)(1)  and  (2)  of  this 
section. 

(1)  The  gas  temperature  monitor  must 
have  a  measurement  sensitivity  of  1 
percent  of  the  temperature  recorded  or 

1  degree  Fahrenheit,  whichever  is 
greater. 

(2)  The  temperature  monitor  must 
provide  a  gas  temperature  record  at  least 
once  every  15  minutes. 

(f)  Emission  capture  system 
monitoring.  The  capture  system 
monitoring  system  must  comply  with 
the  applicable  requirements  in 
paragraphs  (fl(l)  and  (2)  of  this  section. 

(1)  For  each  flow  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)  and  (f)(l)(i)  through  (v) 
of  this  section. 

(i)  Locate  a  flow  sensor  in  a  position 
that  provides  a  representative  flow 
measurement  in  the  duct  from  each 
capture  device  in  the  emission  capture 
system  to  the  add-on  control  device. 

(ii)  Use  a  flow  sensor  with  a 
measurement  sensitivity  of  2  percent  of 
the  flow  rate. 

(ui)  Reduce  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 

(iv)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually. 

(v)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(2)  For  each  pressure  drop 
measurement  device,  you  must  comply 
with  the  requirements  in  paragraphs  (a) 
and  {f)(2)(i)  through  (vii)  of  this  section. 

(i)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure  drop  across  each  opening  you 
are  monitoring. 

(ii)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 


(iii)  Use  a  gauge  with  a  n\easurement 
sensitivity  of  0.5  inch  of  water  or  a 
transducer  with  a  measurement 
sensitivity  of  1  percent  of  the  pressure 
range. 

(iv)  Check  pressure  tap  pluggage 
daily. 

(v)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly- 

(vi)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range  or  install  a  new 
pressure  sensor. 

(vii)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

Other  Requirements  and  Information 

§  63.41 80    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  administered 
by  us.  the  U,S.  EPA,  or  a  delegated 
authority  such  as  yovir  State,  local,  or 
tribal  agency.  If  the  U.S.  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency  (as 
well  as  the  U,S,  EPA),  then  that  agency 
has  the  authority  to  administer  and 
enforce  this  subpart.  You  should  contact 
your  EPA  Regional  Office  to  find  out  if 
this  subpart  is  delegated  to  your  State, 
local,  or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  EPA  and  are  not 
transferred  to  the  State,  local,  or  tribal 
agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  follows: 

(1)  Approval  of  alternatives  to  the 
work  practice  standards  in  §63.4093 
under  §  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

§63.4181     What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  cu-e 
defined  in  the  CAA.  in  40  CFR  63.2.  the 
General  Provisions  of  this  part,  and  in 
this  section  as  follows: 

Add-on  control  means  an  air  pollution 
control  device,  such  as  a  thermal 
oxidizer  or  carbon  adsorber,  that 
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reduces  pollution  in  an  air  stream  by 
destruction  or  removal  before  discharge 
to  the  atmosphere. 

Capture  device  means  a  hood, 
enclosure,  room,  floor  sweep,  or  other 
means  of  containing  or  collecting 
emissions  and  directing  those  emissions 
into  an  add-on  air  pollution  control 
device. 

Capture  efficiency  means  the  portion 
(expressed  as  a  percentage)  of  the 
pollutants  from  an  emission  source  that 
is  delivered  to  an  add-on  control  device. 

Capture  system  means  one  or  more 
capture  devices  intended  to  collect 
emissions  generated  by  a  coating 
operation  in  the  use  of  coatings  and 
cleaning  materials,  both  at  the  point  of 
application  and  at  subsequent  points 
where  emissions  from  the  coatings  and 
cleaning  materials  occur,  such  as 
flashoff,  drying,  or  curing.  As  used  in 
this  subpart,  multiple  capture  devices 
that  collect  emissions  generated  by  a 
coating  operation  are  considered  a 
single  capture  system. 

Cleaning  material  means  a  solvent 
used  to  remove  contaminants  and  other 
materials,  such  as  dirt,  grease,  oil,  and 
dried  or  wet  coating,  from  a  substrate 
before  or  after  coating  application  or 
from  equipment  associated  with  a 
coating  operation,  such  as  spray  booths, 
spray  guns,  racks,  tanks,  and  hangers. 
Thus,  it  includes  cleaning  materials 
used  for  both  substrates  and  equipment. 

Coating  means  a  material  applied  to  a 
substrate  for  decorative,  protective,  or 
functional  purposes.  Such  materials 
include,  but  are  not  limited  to,  paints, 
sealants,  caulks,  inks,  adhesives,  and 
maskants.  Decorative,  protective,  or 
functional  materials  that  consist  only  of 
protective  oils,  acids,  bases,  or  any 
combination  of  these  substances  are  not 
considered  coatings  for  the  purposes  of 
this  subpart. 

Coating  operation  means  any 
equipment  used  to  prepare  a  substrate 
for  coating  application  (surface 
preparation)  or  to  clean  it  after  coating 
application;  to  apply  coating  to  a 
substrate  (coating  application);  or  to 
clean  coating  operation  equipment  and 
storage,  mixing,  and  conveying 
equipment  (equipment  cleaning).  A 
single  coating  operation  may  include 
any  combination  of  these  types  of 
equipment,  but  always  includes  at  least 
the  point  at  which  a  coating  or  cleaning 
material  is  applied  and  all  subsequent 
points  where  organic  HAP  emissions 
from  that  coating  or  cleaning  material 
occur.  There  may  be  multiple  coating 
operations  in  an  affected  source. 

Coating  solids  means  the  nonvolatile 
portion  of  the  coating  that  makes  up  the 
dry  film. 


Continuous  parameter  monitoring 
system  means  the  total  equipment  that 
may  be  required  to  meet  the  data 
acquisition  and  availability 
requirements  of  this  subpart,  used  to 
sample,  condition  (if  applicable), 
analyze,  and  provide  a  record  of  coating 
operation,  or  capture  system,  or  add-on 
control  device  parameters. 

Controlled  coating  operation  means  a 
coating  operation  from  which  some  or 
all  of  the  organic  HAP  emissions  are 
routed  through  an  emission  capture 
system  and  add-on  control  device. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limit,  or  operating  limit,  or 
work  practice  standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission  limit, 
or  operating  limit,  or  work  practice 
standard  in  this  subpart  during  startup, 
shutdowm,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Emission  limitation  means  an 
emission  limit,  operating  limit,  or  work 
practice  standard. 

Enclosure  means  a  structure  that 
surrounds  a  soiu-ce  of  emissions  and 
captures  and  directs  the  emissions  to  an 
add-on  control  device. 

Exempt  compound  means  a  specific 
compound  that  is  not  considered  a  VOC 
due  to  negligible  photochemical 
reactivity.  The  exempt  compounds  are 
listed  in  40  CFR  51.100(s). 

Manufacturer's  formulation  data 
means  data  on  a  material  (such  as  a 
coating)  that  are  supplied  by  the 
material  manufacturer  based  on 
knowledge  of  the  ingredients  used  to 
manufacture  that  material,  rather  than 
based  on  testing  of  the  material, 
Memufactuirer's  formulation  data  may 
include,  but  are  not  limited  to, 
information  on  density,  organic  HAP 
content,  and  coating  solids  content. 

Mass  fraction  of  organic  HAP  means 
the  ratio  of  the  mass  of  organic  HAP  to 
the  mass  of  a  material  in  which  it  is 
contained;  kg  of  organic  HAP  per  kg  of 
material. 

Organic  HAP  content  means  the  mass 
of  organic  HAP  per  volume  of  coating 
solids  for  a  coating,  calculated  using 
Equation  2  of  §  63.4141.  The  organic 
HAP  content  is  determined  for  the 
coating  in  the  condition  it  is  in  when 


received  from  its  manufacturer  or 
supplier  and  does  not  account  for  any 
alteration  after  receipt. 

Permanent  total  enclosure  (PTEI 
means  a  permanently  installed 
enclosure  that  meets  the  criteria  of 
Method  204  of  appendix  M,  40  CFR  part 
51,  for  a  PTE  and  that  directs  all  the 
exhaust  gases  from  the  enclosure  to  an 
add-on  control  device. 

Protective  oil  means  an  organic 
material  that  is  applied  to  a  substrate  for 
the  purpose  of  providing  lubrication  or 
protection  from  corrosion  without 
forming  a  solid  film.  This  definition  of 
protective  oils  includes,  but  is  not 
limited  to,  lubricating  oils,  evaporative 
oils  (including  those  that  evaporate 
completely),  and  extrusion  oils. 

Research  or  laboratory  facility  means 
a  facility  whose  primary  purpose  is  for 
research  and  development  of  new 
processes  and  products,  that  is 
conducted  under  the  close  supervision 
of  technically  trained  personnel,  and  is 
not  engaged  in  the  manufacture  of  final 
or  intermediate  products  for  commercial 
purposes,  except  in  a  de  minimis 
manner. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70,2, 

Startup,  initial  means  the  first  time 
equipment  is  brought  online  in  a 
facility. 

Surface  preparation  means  cleaning 
of  part  or  all  of  a  substrate  to  prepare  it 
for  coating  application. 

Temporary  total  enclosure  means  an 
enclosure  constructed  for  the  purpose  of 
measuring  the  capture  efficiency  of 
pollutants  emitted  from  a  given  source 
as  defined  in  Method  204  of  appendix 
M,  40  CFR  part  51. 

T/iinner  means  an  organic  solvent  that 
is  added  to  a  coating  after  the  coating  is 
received  from  the  supplier. 

Total  volatile  hydrocarbon  IT\^H} 
means  the  total  amount  of  nonaqueous 
volatile  organic  material  determined 
according  to  Methods  204A  through 
204C  of  appendix  M  to  40  CFR  part  51 
and  substituting  the  term  TVH  each 
place  in  the  methods  where  the  term 
VOC  is  used.  The  T\^  includes  both 
VOC  and  non-VOC. 

Uncontrolled  coating  operation  means 
a  coating  operation  from  which  none  of 
the  organic  HAP  emissions  are  routed 
through  an  emission  capture  system  and 
add-on  control  device. 

Volatile  organic  compound  IVOCI 
means  any  compound  defined  as  VOC 
in40CFR51.100(s). 

Volume  fraction  of  coating  solids 
means  the  ratio  of  the  volume  of  c^  iting 
solids  (also  known  as  volume  of 
nonvolatiles)  to  the  volume  of  coating: 
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liters  of  coating  solids  p€>r  llt^'r 
coating. 


WastfWdttT  means  water  that  is 
gontTated  in  a  c:oating  operation  and  is 

Tables 


collected,  stored,  or  treated  prior  to 
being  discarded  or  discharged. 


Table  1  to  Subpart  NNNN.  Operating  Limits  If  Using  the  Emission  Rate  With  Add-On  Controls  Option 


For  the  following  device 


You  must  meet  the  following  operating  limit 


And  you  must  demonstrate  continuous  compliance  witti 
the  operating  limit  by        . 


(1 1  Thermal  oxidizer 


(2)  Catalytic  oxidizer 


(3)  Cart>on  adsort>er 


(4 1  Condenser 


(5)  Emission  capture  system 
that  IS  a  PTE  according  to 
§63  4165(3) 


(6)  Emission  capture  system 
that  is  not  a  PTE  accord- 
ing to  §63  4165(a) 


The  average  combustion  temperature  m  any  3-hour  pe- 
riod must  not  tall  below  the  combustion  temperature 
limit  established  according  to  §63  4167(a) 


(a)  The  average  temperature  measured  just  before  the 
catalyst  bed  m  any  3- hour  period  must  not  fall  tselow 
the  limit  established  according  to  §63  4167(b) 


(bi  The  average  temperature  difference  across  the  cat- 
alyst bed  in  any  3-hour  penod  must  not  fall  t)elow  the 
temperature  difference  limit  established  according  to 

§63  4167ib) 

(a I  The  total  regeneration  desorbing  gas  {e.g.  steam  or 
nitrogen)  mass  flow  for  each  cartxjn  bed  regenera- 
tion cycle  must  not  tall  t)elow  the  total  regeneration 
desorbing  gas  mass  flow  limit  established  according 
to  §63  4167(0 

(b)  The  temperature  ot  the  carbon  bed.  after  completing 
each  regeneration  and  any  cooling  cycle,  must  not 
exceed  the  carbon  bed  temperature  limit  established 
according  to  §63  4167(c) 


The  average  condenser  outlet  (product  side)  gas  tem- 
perature in  any  3-hour  penod  must  not  exceed  the 
temperature       limit       established       according       to 

§63  4167(d) 

The  direction  of  the  air  flow  at  all  times  must  be  into 
the  enclosure  and  in  any  3-hour  penod.  either  the 
average  facial  velocity  of  air  through  all  natural  draft 
openings  in  the  enclosure  must  be  at  least  3.600  me- 
ters per  minute  (200  feet  per  minute),  OR  the  pres- 
sure drop  across  the  enclosure  must  be  at  least 
0  013  mmHg  (0  007  inch  H.O),  as  established  in 
Method  204  of  appendix  M  to  40  CFR  part  51 


The  average  gas  volumetnc  flow  rate  or  dud  static 
pressure  in  each  duct  between  a  capture  device  and 
add-on  control  device  inlet  in  any  3-hour  period  must 
not  fall  below  the  average  volumetric  flow  rate  or 
duct  static  pressure  limit  established  for  that  capture 
device  according  to  §63  4167(e). 


(i)  Collecting  the  combustion  temperature  data  accord- 
ing to  §63  4168(0);  and 

(ii)  reducing  the  data  to  3-hour  block  averages;  and 

(ill)  maintaining  the  3-hour  average  combustion  tem- 
perature at  or  above  the  temperature  limit 

(!)  Collecting  the  temperature  data  according  to 
§  63.4168(c);  and 

(ii)  Reducing  the  data  to  3-hour  block  averages;  and 

(ill)  Maintaining  the  3-hour  average  temperature  before 
the  catalyst  bed  at  or  above  the  temperature  limit. 

(i)  Collecting  the  temperature  data  according  to 
§63.4168(0):  and 

(ii)  Reducing  the  data  to  3-hour  block  averages;  and 
(III)  maintaining  the  3-hour  average  temperature  dif- 
ference at  or  above  the  temperature  difference  limit. 

(i)  Measunng  the  total  regeneration  desorbing  gas  (e.g.. 
steam  or  nitrogen)  mass  flow  for  each  regeneration 
cycle  according  to  §63.41 68(d);  and 

(Ii)  Maintaining  the  total  regeneration  desorbing  gas 
mass  flow  at  or  above  the  mass  flow  limit. 

(i)  Measuring  the  temperature  of  the  cartxjn  bed,  after 
completing  each  regeneration  and  any  cooling  cycle, 
according  to  §63.41 68(d);  and 

(ii)  fifeintaining  the  cartxjn  bed  temperature  recorded 
after  completing  each  regeneration  and  any  cooling 
cycle  at  or  below  the  temperature  limit. 

(i)  Collecting  the  condenser  outlet  (product  side)  gas 
temperature  according  to  §63.41 68(e);  and 

(ii)  Reducing  the  data  to  3-hour  block  averages;  and 

(ill)  Maintaining  the  3-hour  average  gas  temperature  at 
the  outlet  at  or  below  the  temperature  limit. 

(i)  Collecting  the  direction  of  air  flow,  and  either  the  fa- 
cial velocity  of  air  through  all  natural  draft  openings 
according  to  §63.41 68(f)(1)  or  the  pressure  drop 
across  the  enclosure  according  to  §63.41 68(f)(2); 
and 

(ii)  Reducing  the  data  for  facial  vekxiity  or  pressure 
drop  to  3-hour  block  averages;  and 

(ill)  Maintaining  the  3-hour  average  facial  velocity  of  air 
flow  through  all  natural  draft  openings  or  the  pres- 
sure drop  at  or  above  the  facial  velocity  limit  or  pres- 
sure drop  limit,  and  maintaining  the  direction  of  air 
flow  into  the  enclosure  at  all  times. 

(i)  Collecting  the  gas  volumetric  flow  rate  or  duct  static 
pressure  for  each  capture  device  according  to 
§63.41 68(f);  and 

(ii)  Reducing  the  data  to  3-hour  block  averages;  and 

(ill)  Maintaining  the  3-hour  average  gas  volumetric  flow 
rate  or  duct  static  pressure  for  each  capture  device 
at  or  above  the  gas  volumetric  flow  rate  or  duct  static 
pressure  limit. 


Table  2  to  Subpart  NNNN.— Applicability  of  General  Provisions  to  Subpart  NNNN 


Citation 


Subject 


Applicable  to  subpart 
NNNN 


Explanation 


§63  i(a)(lHl4)  General  Applicability Yes 


§63  l(b)(l)-(3) 

§63  1(0(1)  

§63  1(c)(2H3) 

§63  1(C)(4)-(5) 


Initial  Applicability  Determination 


Yes 


Applicability  After  Standard  Established        Yes. 
Applicability  of  Permit  Program  for  Area     No 

Sources 
Extensions  and  Notifications  i  Yes. 


Applicability  to  subpart   NNNN   Is  also 
specified  in  §63.4081. 

Area  sources  are  not  subject  to  subpart 
NNNN 
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Table  2  to  Subpart  NNNN.— Applicability  of  General  Provisions  to  Subpart  NNNN— Continued 


Citation 


§63.1(e)  

§63.2  

§63.3(a)-(c)  .... 
§63.4(a)(1H5) 
§63.4(b)-(c)  .... 

§63.5(a)  

§63.5(b)(1H6) 

§63.5(d)  

§63.5(e)  

§63.5(f)  

§63.6(a)  

§63.6(b)(1H7) 

§63.6(c)(1)-(5) 

§63.6(e)(1)-(2) 
§63.6(e)(3)  

I 

63.6(f)(1)  

63.6(f)(2H3)  ... 
63.6(g)(1H3)  .. 
63.6(h)  

I 

63.6(i)(1H16)  . 

63.6(j) 

63.7(a)(1)  

I 

63.7(a)(2)  


63.7(a)(3)  

63.7(b)-(e)  

I 
63.7(f)  

63.7(gHh)  

I 
§63.8(a)(1H3) 


§  63.8(a)(4) 
§63.8(b)  .... 


Subject 


Applicable  to  subpart 
NNNN 


Explanation 


Applicability  of  Permit  Program   Before    Yes. 

Relevant  Standard  is  Set. 
Deflnitions Yes 


Units  and  Abbreviations  

Prohibited  Activities  

Circumvention/  Severability 

Construction/  Reconstnjction  

Requirements  for  Existing,  Newly  Con- 
structed, and  Reconstructed  Sources. 

Application  for  Approval  of  Constmction/ 
Reconstruction. 

Approval  of  Construction/  Reconstruction 

Apjsroval  of  Construction/  Reconstruction 
Based  on  Prior  State  Review 

Compliance  With  Standards  and  Mainte- 
nance Requirements — Applicability. 

Compliance  Dates  for  New  and  Recon- 
structed Sources. 

Compliance  Dates  for  Existing  Sources 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

Yes. 

Yes. 
Yes 

Yes. 

Yes. 

Yes 


Operation  and  Maintenance  Yes 

Startup,  Shutdown,  and  Malfunction  Plan     Yes 


Compliance     Except     During     Startup.  Yes 
Shutdown,  and  Malfunction. 

Methods  for  Determing  Compliance  Yes. 

Use  of  an  Altemative  Standard  Yes 

Compliance  With  Opacity/Visible  Emis-  No 
sion  Standards. 


Extension  of  Compliance  'Yes. 

Presidential  Compliance  Exemption  Yes. 

Performance  Test  Requirements — Appli-    Yes 
cability. 


Performance  Test  Requirements — Dates     Yes 


Performance  Tests  Required  By  the  Ad-    Yes 
ministrator. 

Performance  Test  Requirements — Notifi-    Yes 
cation,    Quality   Assurance.    Facilities 
Necessary  for  Safe  Testing.   Condi- 
tions During  Test. 

Performance    Test    Requirements — Use  ,  Yes 
of  Altemative  Test  Method. 

Performance  Test   Requirements — Data    Yes 
Analysis,    Recordkeeping,    Reporting. 
Waiver  of  Test.  | 

Monitoring  Requirements — /Applicability  ..    Yes 


Additional  Monitoring  Requirements  No  . 

Conduct  of  Monitoring  Yes, 


Additional    definitions    are    specified    m 
§63.4181 


Section  63.4083 
ance  dates. 

Section  63  4083 
ance  dates 


specifies   the   compli- 
specifies   the   compli- 


Only  sources  using  an  add-on  control 
device  to  comply  with  the  standard 
must  complete  startup  shutdown,  and 
malfunction  plans 

Applies  only  to  sources  using  an  add-on 
control  device  to  comply  with  the 
standard 


Subpart  NNNN  does  not  establish  opac- 
ity standards  and  does  not  require 
continuous  opacity  monitoring  systems 
(COMS) 


Applies  to  all  affected  sources  Addi- 
tional requirements  for  performance 
testing  are  specified  in  §§63  4164 
63.4165.  and  634166. 

Applies  only  to  pedormance  tests  for 
capture  system  and  control  device  effi- 
ciency at  sources  using  these  to  com- 
ply with  the  standard  Section  63.4160 
specifies  the  schedule  for  performance 
test  requirements  that  are  earlier  than 
those  specified  in  §63  7(a)(2) 


Applies  only  to  performance  tests  for 
capture  system  and  control  device  effi- 
ciency at  sources  using  these  to  com- 
ply with  the  standard 

Applies  to  all  test  methods  except  those 
used  to  determine  capture  system  effi- 
ciency 

Applies  only  to  performance  tests  for 
capture  system  and  control  device  effi- 
ciency at  sources  using  these  to  com- 
ply with  the  standard 

Applies  only  to  momtonng  of  capture 
system  and  control  device  efficiency  at 
sources  using  these  to  comply  with 
the  standard  Additional  requirements 
for  momtonng  are  specified  in 
63.4168 

Subpart  NNNN  does  not  have  moni- 
tonng  requirements  for  flares 
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Table  2  to  Subpart  NNNN.— Applicability  of  General  Provisions  to  Subpart  NNNN— Continued 


Citation 


Subject 


Applicable  to  subpart 
NNNN 


Explanation 


§63  8(C)(1  i-(3i       CMS  Operation  and  Maintenance 


§  63.8(C)(4)    Continuous  Monitonng  Systems 


§63  8(ci(5i      COMB  

§63  3(Ci(6i      CMS  Requirements 


Yes     Applies   only   to   monitoring   of  capture 

system  and  control  device  efficiency  at 
sources  using  these  to  comply  witfi 
the  standard.  Additional  requirements 
for  CMS  operations  and  maintenance 
'      are  specified  in  §63.4168. 

No  Section   63.4168   specifies  the   require- 

1  ments  for  the  operation  of  CMS  for 
I  capture  systems  and  control  devices 
at  sources  using  these  to  comply. 

No  Subpart  NNNN  does  not  have  opacity  or 

visible  emission  standards. 

No  Section  63.4168  specifies  the  require- 
ments for  monitoring  systems  for  cap- 
ture systems  and  control  devices  at 
sources  using  these  to  comply. 

Yes 


§63  8(c)(7W8)      CMS  Out  of  Control  Penods  and  Report- 
ing 

§63  8(dHe)  Quality  Control  Program  and  CMS  Per-     No  Subpart  NNNN  does  not  require  the  use 

tormance  Evaluation  of  Performance  continuous  emissions 

I  I      monitoring  systems. 

§63  8(f)(1M5)  Use  of  an  Alternative  Monitoring  Method      Yes  ' 

§63  8(f)(6)     Alternative  to  Relative  Accuracy  Test  No  Subpart  NNNN  does  not  require  the  use 

of    continuous    emissions    monitoring 
systems. 

No  Sections  63.4163  and  63.4168  specify 

monitoring  data  reduction. 


§638(g)(1)-(5)      Data  Reduction 


§63  9(a>-(di   Notification  Requirements  Yes. 

§63  9(e)  Notification  of  Performance  Test i  Yes 


§63  9(f)  Notification  of  Visible  Emission&Opacity     No 

Test 
§63  9(g)(1)-(3)      Additional     Notifications     When     Using     No 

CMS 


§63  9(h)  Notification  of  compliance  Status 


§63  9(1)  Ad)ustment  of  Submittal  Deadlines 

§63  9(j)  Change  in  Previous  Information 

§63  10(a)  Recordkeeping/Reporting — Applicability 

and  General  Information 
§63  10(b)(li   General  Recordkeeping  Requirements 

§63  10(b)(2)(i)-iv)  I  Recordkeeping     Relevant     to     Starlup, 

Shutdown     and    Malfunction    Penods 
and  CMS 


§63  10(b)(2)(viHxi) 

§63  10(b)(2i(xii)   

§63  10(b)(2)(xiii)    


Yes 

Yes 
Yes 
Yes 

Yes 

Yes 

Yes 

Records     Yes 

No 

§63l0(b)(2)(xiv) Yes 

§63  10(b)(3)   Recordkeeping   Requirements  for  Appli-     Yes 

cability  Determinations 

§63  10(c)(1  )-(6)  Additional  Recordkeeping  Requirements     Yes 

1      tor  Sources  with  CMS 

No 


§63  10(c)(7H8) 


§63,10(c)(9)-n5)  

§63  10(d)(1)  General  Reporting  Requirements 


Yes 
Yes 


§63  10(d)(2)  Report  of  Performance  Test  Results 


Applies  only  to  capture  system  and  con- 
trol device  performance  tests  at 
sources  using  these  to  comply  with 
the  standard. 

Subpart  NNNN  does  not  have  opacity  or 
visible  standards 

Subpart  NNNN  does  not  require  the  use 
of  continuous  emissions  monitoring 
systems. 

Section  63  4110  specifies  the  dates  for 
submitting  the  notification  of  compli- 
ance status. 


Additional  requirements  are  specified  in 

§§63.4130  and  63.4131 
Requirements    for    Startup.    Shutdown. 

and  Malfunction  records  only  apply  to 

add-on  control  devices  used  to  comply 

with  the  standard. 


Subpart  NNNN  does  not  require  the  use 
of  continuous  emissions  monitoring 
systems. 


The    .same     records    are     required    in 
§63.41 20(a)(4). 


Additional  requirements  are  specified  in 
§63.4120. 

Yes    Additional  requirements  are  specified  in 

§63.4120(h). 

§63  10(d)(3)  Reporting  Opacity  or  Visible  Emissions     No     Subpart  NNNN  does  not  require  opacity 

Otjservations  or  visible  emissions  observations. 

§63  10(d)(4)  Progress  Reports  tor  Sources  with  Com-     Yes 

I      pliance  Extensions  i 
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Table  2  to  Subpart  NNNN.— Applicability  of  General  Provisions  to  Subpart  NNNN— Continued 


I 


Citation 


§63.10(d)(5)  

§63.10(e)(1H2) 

§63.10(e)(3)  

§63.10(e)(4)  


§63. 10(f) 
§63.11   ... 


§63.12 
§63.13 
§63.14 
§63.15 


Subject 


Applicable  to  subpart 
NNNN 


Explanation 


Startup,  Shutdown,  and  Malfunction  Re- 
ports. 

Additional  CMS  Reports  


Excess     Emissions/CMS 

Reports. 
COMS  Data  Reports  


Performance 


Recordkeeping/Reporting  Waiver  

Control  Device  Requirements  Flares 


State  Authority  and  Delegations  

Addresses 

Incorporation  by  Reference  

Availability  of  Information/Confidentiality 


Yes  Applies  only  to  add-on  control  devices  at 

I      sources  using  these  to  comply  with 

'      the  standard 

No  Subpart  NNNN  does  not  require  the  use 

of    continuous    emissions    monitonng 
systems. 
No Section    63.4120(g)    specifies   the    con- 
tents of  periodic  compliance  reports 
No  Subpart  NNNN  does  not  specify  require- 

I      ments  for  opacity  or  COMS 
Yes.  I 

No  !  Subpart  NNNN  does  not  specify  use  of 

I      flares  for  Flares  compliance 
Yes. 
Yes. 
Yes. 
Yes. 


Table  3  to  Subpart  NNNN.  Organic  HAP  Content  of  Solvents  and  Solvent  Blends 


Solvent/solvent  blend 


CAS.  No. 


Average 

organic  HAP  mass 

fraction 


Typical  organic  HAP.  per- 
cent by  mass 


1)  Toluene  

2)  Xylene(s)  

3)  Hexane 

4)  n-Hexane 

5)  Ethylbenzene  

6)  Aliphatic  140  

7)  Aromatic  100 

;8)  Aromatic  150 

9)  Aromatic  naphtha 

10)  Aromatic  solvent  

11)  Exempt  mineral  spirits  

12)Ligroines(VM&P)  

13)  Lactol  spirits  

14)  Low  aromatic  white  spirit  .. 

15)  Mineral  spirits 

16)  Hydrotreated  naphtha  

1 7)  Hydrotreated  light  distillate 

18)  Stoddard  solvent 

19)  Super  high-flash  naphtha  . 

20)  Varsol*  solvent  


21)  VM&  P  naphtha  

22)  Petroleum  distillate  mixture 


108-^8-3 
1330-20-7 
110-54-3 
110-54-3 
100-^1^ 


64742-95-6 
64742-94-5 

8032-32-4 

8032-32-4 
64742-89-6 
64742-82-1 
64742-88-7 
64742^t8-9 
64742^7-8 

8052-41-3 
64742-95-6 

8052-49-3 

64742-89-8 
68477-31-6 


1,0 

Toluene 

10 

Xylenes,  ethylbenzene 

05 

n-hexane 

1.0 

n-hexane 

1,0 

Ethylbenzene 

0 

None 

0.02 

1°o  xylene,  1°o  cumene 

0.09 

Naphthalene 

002 

1°'o  xylene   1°o  cumene 

01 

Naphthalene 

0 

None 

0 

None 

015 

Toluene 

0 

None 

0  01 

Xylenes 

0 

None 

0.001 

Toluene 

001 

Xylenes 

0.05 

Xylenes 

001 

0  5%  xylenes.  0  5%  ethyl 

benzene 

0,06 

3%  toluene.  3°=  xylene 

008 

4°o  naphthalene.  4°c 

biphenyl 

TABLE  4  TO  Subpart  NNNN.  Organic  HAP  Content  of  Petroleum  Solvent  Groups 


Solvent  type 


Average 

content 

organic  HAP 

macs 

fraction 


Typical  organic  HAP  percent  by  mass 


Aliphatic^ 
Aromatic^ 


0  03     1%  Xylene   1°o  Toluene,  and  1%  Ethylbenzene 
0.06    4%  Xylene,  1%  Toluene,  and  1°o  Ethylbenzene 


'Mineral  Spirits  135,  Mineral  Spirits  150  EC,  Naphtha,  Mixed  Hydrocart>on.  Aliphatic  Hydrocarbon.  Aliphatic  Naphtha.  Naphfhol  Spints.  Petro- 
leum Spirits,  Petroleum  Oil,  Petroleum  Naphtha,  Solvent  Naphtha,  Solvent  Blend 

^Medium-flash  Naphtha,  High-flash  Naphtha,  Aromatic  Naphtha,  Light  Aromatic  Naphtha,  Light  Aromatic  Hydrocartx)ns.  Aromatic  Hydro- 
cartjons.  Light  Aromatic  Solvent. 


[FR  Doc.  00-32023  Filed  12-21-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

NATIONAL  OCEANIC  AND 
ATMOSPHERIC  ADMINISTRATION 

15  CFR  Part  922 

[Docket  No.  00032808&-0088-01] 

RIN  0648-XA50 

Boundary  Changes  in  the  Flower 
Garden  Banks  National  Marine 
Sanctuary;  Addition  of  Stetson  Bank 
and  Technical  Corrections 

AGENCY:  Marine  Sanctuaries  Divisidu 
(MSD).  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS).  Natuuiril 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  nt 
Commerce  (DOC) 
ACTION:  Final  rule. 

SUMMARY:  The  National  Oceanic  .ind 
Atmospheric  Administraticm  (\C3AA)  k-. 
amending  the  regulations  implementing 
the  designation  of  the  Flower  Garden 
Banks  National  Marine  Sanctuary 
(FGBNMS  or  Sanctuary)  and  its 
Management  Plan  (MP)  to  apply  to  a 
new  area,  popularly  kjiown  as  known  a.s 
Stetson  Bank,  which  was  addcnl  to  the 
Sanctuary  bv  Section  8  of  the  National 
Marine  Sanctuaries  Act  (NMSA).  NOAA 
is  also  slightly  adjusting  the  boundary  of 
the  new  area  to  improve  administrative 
efficiency,  correcting  an  error  in  a 
boundary  coordinate  in  the  West  Flower 
Garden  Bank  area  of  the  Sanctuary,  and 
increasing  the  precision  of  all  boundary 
coordinates  based  on  new  positioning 
technology. 

DATES:  This  rule  is  effectiye  January  22. 

2001 

ADDRESSES:  Questions  concerning  the 

regulations  for  the  Flower  Garden  Banks 

National  Marine  Sanctuary  may  be 

addressed  to  G.P  Schmahl,  Manager. 

Flower  Garden  Banks  National  Marine 

Sanctuary.  216  VV,  26th  Street.  Suite 

104.  Br\'an.  Texas.  7780,3. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Ostrom,  (301)713-3137.  Extension 

129. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  response  to  requests  from  the  sport 
diving  industry  and  sport  scuba  diyers 
from  all  over  the  United  States  to 
provide  protection  for  a  popular  sport 
diving  spot  in  the  northwestern  Gulf  of 
Mexico  Congress  enacted  Section  8  of 
the  N'MSA  (P.L.  104-283).  to  inc:lude 
Stetson  Bank  in  the  boundaries  of  the 
FGBNMS 

The  new  area  included  within  the 
Sanctuary  boundaries  is  generally 


defined  in  Sec:tion  8  as  the  area  within 
the  52  meter  isobath  surrounding 
Stetson  Bank.  Section  8  authorizes  the 
Secretary  of  (Aimmerce  to  make  minor 
adjustments  to  the  statutory  boundary  as 
necessary  to  protec:t  living  coral 
resoun;es  or  to  simplify  administration 
of  the  Flower  Garden  Banks  National 
Marine  Sanctuary,  and  to  establish 
precisely  the  geographic  boundaries  of 
Stetson  Bank  Section  8  states  that  such 
ad|ustments  shall  not  significantly 
enlarge  or  otherwise  alter  the  size  of  the 
ni'w  area,  and  shall  not  result  in  the 
restriction  of  (jil  and  gas  activities 
otherwise  permitted  outside  of  the  no 
activity  zone  designated  by  the  Minerals 
Management  Servic;e  (MMS)  of  the 
Department  of  the  Interior  (DOI).  for 
Stetson  Bank  (i  e..  outside  of  the  52 
meter  isobath)  as  that  zone  is  depicted 
on  the  MMS  map  entitled  "Final  Notice 
of  Sale  161.  Western  Gulf  Mexico. 
Hiologu:al  Stipulation  Map  Package." 

Secticm  8  also  states  that  the  new  area 
shall  be  part  of  the  FGBNMS  and  shall 
be  managed  and  regulated  as  though  it 
had  been  designateci  by  the  Secretary'  of 
Commerce  under  the  National  Marine 
Sanctuaries  Act.  Finally,  Section  8 
states  that  the  regulations  applicable  to 
the  Sanctuary'  prior  to  the  incorporation 
of  the  new  an^a  within  the  Sanctuary 
boundary  shall  be  applicable  to  the  new- 
area  unless  modified  by  the  Secretary, 
and  that  the  regulations  shall  apply  to 
the  area  no  later  than  November  25. 
1996. 

Section  8  further  directed  the 
Secretary  of  Commerce  to  prepare  a 
chart  depicting  the  boundaries  of  the 
Sanctuary  as  modified  by  the  addition 
of  the  new  area.  In  1998.  high  resolution 
bathvnietric  data  for  the  area  around 
Stetson  Bank  was  made  available  by  the 
i;.S  tleological  Survey  (USGS),  of  the 
Department  of  the  Interior.  The  52  meter 
isobath  surrounding  Stetson  Bank  has 
been  determined  using  this  USGS  data. 
A  chart  depii:ting  the  52  meter  isobath, 
and  the  Sanc:tuary  boundary  around 
Stetson  Bank,  was  provided  to  the 
House  Resources  Committee  and  the 
Senate  Committee  on  Commerce. 
Science  and  Transportation  in  July  of 
1999. 

A  major  activity  in  the  area  of  Stetson 
Bank  is  offshore  oil  and  gas  leasing, 
development  anci  production,  which  is 
regulated  by  the  MMS  of  DOI.  MMS  has 
developed  a  grid  system  that  subdivides 
the  sea  floor  into  3  mile  by  3  mile 
squares,  called  lease  blocks,  for  the 
[Hirpose  of  selling  and  managing  oil  and 
gas  leases.  For  management  purposes, 
the  MMS  subdivides  lease  blocks  into 
64  ecjual  squares,  known  as  "64ths", 
under  a  s\stem  known  as  the  "1/4  1/4 


1/4"  system.  "64ths"  may  be  used,  for 
example,  to  delineate  no-activity  zones 
around  areas  protected  by  biological 
stipulations  imposed  by  MMS.  The  52 
meter  isobath  surrounding  Stetson 
Bank,  overlaid  with  the  "64ths"  grid 
system,  is  shown  in  Figure  1. 

NOAA  by  this  final  rule  is  adjusting 
the  area  set  forth  in  Section  8  of  the 
NMSPA  to  consist  of  the  six  "64ths" 
squares  that  overlay  the  52  meter 
isobath  surrounding  Stetson  Bank 
(labeled  as  points  S-1.  S-2.  S-3  and  S- 
4  in  Figure  1).  Each  of  these  "64ths" 
includes  an  area  of  0.364  square 
kilometers,  thus  making  the  total  area  of 
the  Stetson  Bank  addition  2.184  square 
kilometers.  The  exact  coordinates  of  the 
boundary'  of  this  area  are  shown  in 
Appendix  A. 

The  use  of  "64ths"  to  determine  the 
area  and  its  corresponding  boundary'  is 
convenient  for  MMS  in  managing  oil 
and  gas  activities  near  the  Sanctuary 
because  the  boundary  lines  of  the 
Sanctuary'  correspond  directly  to  lines 
used  in  MMS's  grid  system,  and  the  area 
within  the  Sanctuary  corresponds  to  a 
whole  number  of  MMS  grid  units.  The 
six  "64ths"  selected  to  be  within  the 
boundary'  create  a  rectangular  shape 
which  will  be  easier  to  distinguish  than 
an  irregular  shape  on  the  navigational 
charts  produced  by  the  NOS  of  NOAA. 
The  rectangular  shape,  and  the  fact  that 
the  rectangle  is  closely  aligned  with  the 
latitude  and  longitude  lines  on 
navigation  charts,  makes  it  easier  for 
vessel  navigators  to  know  whether  they 
are  within  the  Sanctuary  boundar\'. 


Since  the  passage  of  the  NMSPA, 
which  references  MMS  maps  and  lease 
sale  stipulations  for  OCS  Lease  Sale  161, 
MMS  has  conducted  OCS  Lease  Sale 
171  which  has  more  accurate  maps  and 
lease  stipulations  for  the  Stetson  Bank 
area.  Therefore,  the  regulations  refer  to 
Lease  Sale  171  (instead  of  Lease  Sale 
161  as  directed  in  P.L.  104-283)  for  the 
geographic  description  of  Stetson  Bank 
and  the  lease  stipulations  that  apply  to 
Stetson  Bank. 

In  reviewing  the  coordinates  MMS 
used  to  delineate  the  boundaries  of  the 
East  and  West  Flower  Garden  Banks,  an 
error  in  one  of  the  West  Bank 
coordinates  was  discovered  (at  point  W- 
10  in  Appendix  A).  In  addition,  MMS 
has  provided  more  accurate  coordinate 
readings  for  each  point  in  the  boundary. 
This  rule  corrects  and  refines  the 
boundaries  of  the  East  and  West  Flower 
Garden  Banks  using  the  more  accurate 
coordinate  readings,  and  sets  forth  the 
boundary  coordinates  for  the  Stetson 
Bank  area  of  the  Sanctuary. 
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Points  SI,  S2,  S3,  to  S4  represent  the  area  including  Stetson  Bank 
to  be  added  to  the  Flower  Garden  Banks  National  Marine  Sanctuary 
pursuant  to  P.L.  104-283. 


Area  Surrounding  Stetson  Bank  To  Be  Added  To  The  Flower  Garden 

Banks  National  Marine  Sanctuary 
(NAD  27) 

Point               Latitude   (N)  Longitude  (W) 

S-1 28  deg.  09 '30.  06738"  94  deg.18'31. 34461" 

S-2 28  deg. 10'09. 24374"  94  deg.  18  '  29  .  57042  •• 

S-3 28  deg. 10'06. 88036"  94  deg.  17  '  23  .  26201" 

S-4 28  deg.  09'27. 70425"  94  deg. 17'25. 04315" 

(NAD  83) 

Point  Latitude   (N) Longitude  (W) 

S-1 28  deg.  09'  31.02671"  94  deg.  18'  31.98164" 

S-2 28  deg.  10'  10.20196"  94  deg.  18'  30.20776" 

S-3 28  deg.  10'  07.83821"  94  deg.  17'  23.89688" 

S-4 28  deg.  09'  28.66320"  94  deg.  17'  25.67770" 


n.  Miscellaneous  Rulemaking 
Requirements 

National  Marine  Sanctuaries  Act 

Section  304(a)(4)  of  the  National 
Marine  Sanctuaries  Act,  16  U.S.C. 
1434(a)(4),  provides  that  the  terms  of  a 
designation  may  be  modified  only  by 
the  same  procedures  by  which  the 
original  designation  was  made. 


Designations  of  National  Marine 
Sanctuaries  are  governed  by  sections 
303  and  304  of  the  NMSA,  16  U.S.C. 
1433,  1434.  Section  8  of  the  NMSPA 
waives  these  requirements. 

National  Environmental  Policy  Act 

NOAA  has  concluded  that  this 
regulatory  action  will  not  have  a 
significant  effect,  individually  or 


cumulatively,  on  the  human 
enviroimient.  Further,  the  action  is 
categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  or 
environmental  impact  statement  in 
accordance  with  Section  6. 05b. 2  of 
NOAA  Administrative  Order  216-6. 
Specifically,  this  action  is  not  likely  to 
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result  in  sianificant  impacts  a>  dcfiiu'd 
in40CFR  1508.27 

The  Stetson  Bank  area  is  alreadv 
incorporated  into  the  FGBNMS  hv  l.iu . 
this  action  is  only  to  adjust  the 
houndarv  to  simplify  the  administr.it 
of  the  Sanctuary,  and  to  establish 
precise  geographic:  iioundaries  ot 
Stetson  Bank 

The  Stetson  Bank  area  added  to  the 
Sanctuary  bv  Section  8  of  the  NMSPA 
(i.e..  the  52  meter  isobath  surrounding 
Stetson  Bank)  is  small,  as  is  the  area 
after  the  boundary  adjustment  The 
simple  rectangular  shape  of  the  atiiusted 
boundary  fits  the  MMS  grid  svsteni  tor 
managing  oil  and  gas  leasing  and 
produi:tion  activities,  and  it  is  relatively 
eas\'  for  nd\igatr)rs  to  know  when  their 
vessel  IS  within  the  boundary  All  the 
boundarv  alternatives  considered  are 
very  small,  thus  there  is  no 
environmentallv  significant  difference 
between  them. 

The  new  boundary  is  acceptable  to 
NOAA.  MMS,  representatives  of  the 
sport  diving  and  oil  and  gas  industries 
that  were  involved  in  the  Stetson  Bank 
addition  to  FGBN'MS.  and  was 
submitted  to  the  House  Resources 
Committee  and  Senate  Commerce 
Committee  several  months  prior  to 
publication  here  and  has  received  no 
negative  response  prior  to  publitation  m 
the  Federal  Register 

Exfcutivp  Older  12866:  Rt-gulaUin 
Impact 

This  action  has  been  determined  to  be 
not  significant  for  the  purpose  ut 
Executive  Order  12866 

flegu/dfon'  Fh'Xibihtv  Art 

Because  prior  notu  e  and  opportunit\- 
fi.ir  public  c:omment  are  not  required  to 
be  provided  for  thi>  rule  by  5  U.S.C. 
553.  or  any  other  law.  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U,S,C.  601  et  seq.  are 
inapplic^dble 

Administrative  Procedures  Act 

The  Assistant  Administrator  for 
Ocean  Ser\'ices  and  Coastal  Zon>' 
Management.  NOAA,  has  determined 
that  under  5  U.S.C.  553(b)(B).  there  is 
good  cause  to  waive  the  requirement  for 
prior  notice  and  public:  i:omment 
because  public:  comment  would  serve 
no  useful  purpose  and  is  therefore 
unnecessary-   NOAA  has  held  meetings 
with  the  MMS  and  reached  agreement 
with  MMS  on  the  boundary  of  the 
Stetson  Bank  area  of  the  FGBNMS 
NOAA  has  also  consulted  affected 
stakeholders  such  as  the  oils  and  gas 
industry,  commercial  and  sport  fishing 


inciustries.  and  sport  diving  industry-. 
who  also  have  no  objection  to  the 
boundar\  adjustment. 

P(if}i'r\v(>rk  Reduction  Act 

rhis  rule  does  not  contain  any 
I  ollection  of  information  requirements 
subject  to  the  ['aperwork  Reduction  Act. 

List  of  Subjects  in  15  CFR  Part  922 

Administrative  practice  and 
procedure.  Ccjastal  zcjne,  Education, 
Environmental  protection.  Marine 
resources.  Natural  resources.  Penalties. 
Recreation  and  rec:reation  areas, 
Reporting  and  recordkeeping 
requirements.  Research. 

(ht:cier,il  Diinii'slii   .X-iMstaiK  i' C.italog 
Numht'i  1  1  4^")  .M.iniif  Shiii  tudr\  f'nigram) 

Fed  l.illestolen, 

Deputy  Assi^tti lit  .^.Inuni-^tniiDr  forOrean 
Sfnices  and  (.Mistul  Zone  .Uanagpmi'r.t. 

Accordingly,  for  the  reasons  set  forth 
above.  15  CFR  Part  922  is  amended  as 

follows: 

PART  922— {AMENDED] 

1.  The  authority  citation  for  Part  922 
f:ontinues  to  read  as  follows: 

.Authdiitv:  Iti  I '  S.C;   14:n  et  seq. 

Subpart  L— Flower  Garden  Banks 
National  Marine  Sanctuary 

2.  Section  422.120.  Boundary-,  is 
reviseci  to  read  as  follows: 

§922.120     Boundary. 

The  Flower  CJarden  Banks  National 
Marine  Sanctuary  (the  Sanctuary) 
consists  of  three  separate  areas  of  ocean 
waters  over  and  surrounding  the  East 
.ind  West  Flower  Garden  Banks  and 
Stetson  Bank,  and  the  submerged  lands 
thereunder  including  the  Banks,  in  the 
northwestern  Gulf  of  Mexico.  The  area 
designated  at  the  East  Bank  is  located 
approximately  120  nautical  miles  (nmi) 
south-southwest  of  Cameron,  Louisiana, 
and  enc:ompasses  19.20  nmi2.  The  area 
designated  at  the  West  Bank  is  located 
ap[)roximatelv  110  nmi  southeast  of 
(idlveston,  Texas,  and  encompasses 
22.50  nmi2.  The  area  designated  at 
Stetson  Bank  is  l(K:ated  approximately 
70  nmi  southcMst  of  Galveston,  Texas, 
and  encompasses  0.64  nmi2.  The  three 
areas  encompass  a  total  of  42.34  nmi2 
(14509  square  kilometers).  The 
bounciary  coordinates  for  each  area  are 
listed  in  appendix  A  to  this  subpart. 

3.  Section  922  121.  Definitions,  is 
revised  to  read  as  follows: 


§922.121     Definitions. 

In  addition  to  those  definitions  found 
at  §  922.3.  the  following  definition 
applies  to  this  subpart: 

\'o-activity  zone  means  the  two 
geographic  areas  delineated  by  the 
Department  of  the  Interior  in 
stipulations  for  OCS  lease  sale  112  over 
and  surrounding  the  East  and  West 
Flower  Garden  Banks,  and  the 
geographic  area  delineated  by  the 
Department  of  the  Interior  in  ' 
stipulations  for  OCS  lease  sale  171  over 
and  surrounding  Stetson  Bank,  as  areas 
in  which  activities  associated  with 
exploration  for,  development  of,  or 
production  of  hydrocarbons  are 
prohibited.  The  precise  aliquot  part 
description  of  these  areas  around  the 
East  and  West  Flower  Garden  Banks  are 
provided  in  appendix  B  of  this  subpart: 
the  no-activity  zone  around  Stetson 
Bank  is  defined  as  the  52  meter  isobath. 
These  particular  aliquot  part 
descriptions  for  the  East  and  West 
Flower  Garden  Banks,  and  the  52  meter 
isobath  around  Stetson  Bank,  define  the 
geographic  scope  of  the  "no-activity 
zones"  for  purposes  of  the  regulations  in 
this  subpart.  The  descriptions  for  the 
East  and  West  Flower  Garden  Banks  no- 
activity  zones  are  based  on  the  "'m  'a 
'4"  system  formerly  used  by  the 
Department  of  the  Interior,  a  method 
that  delineates  a  specific  portion  of  a 
block  rather  than  the  actual  underlying 
isobath. 


4.  Section  922.123,  Permit  procedures 
and  criteria,  is  amended  by  revising 
paragraph  (b)  as  follows: 

§  922.1 23    Permit  procedures  and  criteria. 

(b)  Applications  for  such  permits 
should  be  addressed  to  the  Director, 
Office  of  Ocean  and  Coastal  Resource 
Management;  ATTN:  Manager,  Flower 
Garden  Banks  National  Marine 
Sanctuary,  216  West  26th  Street,  Suite 
104,  Br\'an,  TX  77803. 

5.  Appendix  A  to  subpart  L  of  part 
922,  Flower  Garden  Banks  National 
Marine  Sanctuary  Boundary 
Coordinates,  is  revised  to  read  as 
follows: 

Appendix  A  to  Subpart  L  of  Part  922— 
Flower  Garden  Banks  National  Marine 
Sanctuary  Boundary  Coordinates 

This  appendix  contains  a  second  set 
of  boundary  coordinates  using  the 
geographic  positions  of  the  North 
American  Datum  of  1983  (NAD  83). 
FGBNMS  coordinates  are  now  provided 
in  both  North  American  Datum  of  1927 
(NAD  27)  and  NAD  83, 
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Point 


Latitude  (N) 


Longitude  (W) 


East  Flower  Garden  Bank:  (NAD  27) 


E-1  . 
E-2  . 
E-3  . 
E-4  . 
E-5  . 
E-6  . 
E-7  . 
E-8  . 
E-9  . 
E-10 
E-11 


27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 


52'  53 
53' 34 
55'  13 
57' 30 
58' 27 
59' 01 
59' 00 
55'  22 
54' 04 
53'  26 
52'  52. 


82718" 
83434" 
64286" 
71927" 
66896" 
41554" 
50888" 
38258" 
05605" 
70972" 
06998" 


93  deg. 
93  deg. 
93  deg. 
93  deg. 
93  deg. 
93  deg. 
93  deg. 
93  deg. 
93  deg. 
93  deg. 
93  deg. 


37' 41. 
38' 23. 
38' 40 
38' 33. 
37' 46. 
35' 31. 
35' 09. 
34'  14. 
34' 18. 
35'  05. 
36' 57 


30310" 
35445" 
34368" 
26982" 
12447" 
74954" 
69198" 
79162" 
88720" 
00978" 
23078" 


West  Flower  Garden  Bank:  (NAD  27) 


W-1  . 
W-2  . 
W-3  . 
W-4  . 
W-5  . 
W-6  . 
W-7  . 
W-8  . 
W-9  . 
W-10 
W-11 
W-1 2 
W-1 3 


27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 


49'  10. 
50'  12. 
51' 12. 
51' 32. 
52'  49, 
55' 00. 
54' 58. 
54' 35. 
54'  14. 
53'  35. 
52'  57. 
50'  40 
49'  10. 


16324" 
35976" 
82777" 
41145" 
88791" 
93450" 
33040" 
26067" 
80334" 
63704" 
34474" 
26361" 
89894" 


93  deg. 
93  deg. 
93  deg. 
93  deg. 
93  deg. 
93  deg 
93  deg. 
93  deg. 
93  deg. 
93  deg. 
93  deg, 
93  deg 
93  deg. 


50' 45 
52'  10 
52' 51 
52' 50 
52' 24 
49' 43 
48' 37 
47'  10 
46' 49 
46' 51 
47'  15 
47' 22 
48' 42 


27154" 
47158" 
63488" 
66983" 
77053" 
68090" 
54501" 
34866" 
28963" 
25825" 
.26428" 
14179" 
72307" 


Stetson  Bank:  (NAD  27) 


S-1 
S-2 
S-3 
8-4 


28  deg.  09'  30.06738" 
28  deg.  10' 09.24374" 
28  deg.  10' 06.88036" 
28  deg.  09'  27.70425" 


94  deg.  18' 31  34461" 
94  deg.  18'  29  57042" 
94  deg  17' 2326201" 
94  deg.  17' 25  04315" 


East  Flower  Garden  Bank:  (NAD  83) 


E-1  . 
E-2  . 
E-3  . 
E^ 
E-5 
E-6  . 
E-7  . 
E-8  . 
E-9  . 
E-10 
E-11 


27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg 
27  deg 
27  deg. 
27  deg. 


52' 54 

53' 35 
55'  14 
57' 31 
58' 28 
59' 02 
59' 01 
55' 23 
54' 05. 
53' 27 
52' 53 


84288" 
80428" 
61048" 
68349" 
63153" 
37658" 
46983" 
34849" 
02387" 
67871" 
04047" 


93  deg. 
93  deg. 
93  deg. 
93  deg 
93  deg. 
93  deg 
93  deg 
93  deg 
93  deg. 
93  deg 
93  deg. 


37' 41 
38' 23. 
38' 40. 
38' 33 
37'  46. 
35'  32. 
35'  10. 
34'  15. 
34'  19 
35'  05 
36'  57 


84187" 
89520" 
88638" 
81421" 
66809" 
28918" 
23088" 
32560" 
42020" 
54379" 
76805" 


West  Flower  Garden  Bank:  (NAD  83) 


W-1  . 
W-2  . 
W-3  . 
W-4  .. 
W-5  . 
W-6  . 
W-7  . 
W-8  .. 
W-9  . 
W-10 
W-11 
W-1 2 
W-1 3 


27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg. 
27  deg, 
27  deg 


49'  11 
50'  13 
51'  13 
51 '33 
52' 50 
55' 01 
54' 59 
54' 36 
54'  15 
53' 36 
52' 58 
50' 41. 
49'  11 


14452" 
34001" 
80672" 
38988" 
86415" 
90633" 
30189" 
23221" 
77527" 
60997" 
31880" 
24120" 
87936" 


93  deg. 
93  deg 
93  deg. 
93  deg 
93  deg. 
93  deg 
93  deg. 
93  deg 
93  deg 
93  deg 
93  deg 
93  deg. 
93  deg. 


50' 45 
52'  11 
52' 52 
52' 51 
52' 25 
49'  44 
48' 38 
47'  10 
46' 49 
46' 51 
47'  15. 
47'  22 
48'  43. 


83401" 

03791 " 
20349" 
23867" 
33954" 
24605" 
10780" 
90806" 
84801" 
81616" 
82251" 
69837" 
28125" 


Stetson  Bank:  (NAD  83) 


S-1 
S-2 
S-3 


28  deg.  09'31  02671  " 
28  deg.  10'  10.20196" 
28  deg  10' 07  83821" 


94  deg  18' 31  98164" 
94  deg  18' 30.20776" 
94  deg  17' 23  89688" 
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VOL 


65 


ISS 


DE 
22 


2000 


UMI 


Point 


Latitude  (N) 


Longitude  (W) 


S-4 


28  deg  09'  28  66320"        94  deg.  17'  25.67770" 


6.  Appendix  B  to  subpart  L  of  part 
922.  Coordinates  for  the  Department  nt 
the  Interior  Topographic  Lease 
Stipulations  for  OCS  Lease  Sale  17!.  i-- 
revised  to  read  as  follows 

Appendix  B  to  Subpart  L  of  Part  922— 
Coordinates  for  the  Department  of  the 
Interior  Topographic  Lease  Stipulations 
for  OCS  Lease  Sale  171 

Aliquot  Part  Description  of  Biologiol 
Stipulation  Area  East  Garden  Bank 

Hlix  k  A-  IHh  TfMi-,  Lfii^nii;  \h)p  So.  7C 
H/w/i  Island  Ar>'ii  Hj>t  AdiJition  South. 
Eytrnsion 


Block  A-:i8H 

\E'  4;  EV::,  NVVV4;  E'/2.  NVV  4.  WV  4;  N'E'  4, 

SVV  4.  NVV4:E"2. 
\K    .    SVV    ,.  WV'  ..  NE-  4.  SVV  4,  NE'  4. 

NVV    .,  SVV    .;  Nh'  4 
SE'-4.  SW  4,  NK'  .;  NK'  4.  NE'  4,  SE'  4;  VV  ,. 

NK    i.  SK'  .,  NVV/4. 

Hh>   K  A-  IH'I 

NK    ,    NW  ■,.  NW  4.  NVV  4.  SVV4.  NVV4; 

NK'  4.  SK'  ..  NW  4;  VV  ,. 
SK'  ,.  NW  '  ,:  N'  .,  NVV  ..  SVV  4 

.Miquot  Part  Description  of  Biological 
Stipulation  Area  West  Garden  Bank 

Block  A^  IHJ  Ifxus  Lfasing  Map  .Vo.  7C 
IHigh  Island  An'a  East  Addition  South 


^^1                     SE    4.  SW  ..  .->   . .  NE'.4,  SE'A;  SEV4.  NVV'/4, 

Extension) 

EVz,  SEV4.  SK'  4:  SVV  4.  SE'  4.  SE'  4. 

^  ^^H                     Block 

Block  A-3H4 

-     ^^H                      VV^.NVV    4 

W  .'.  SVV  4.  NK'  4;  SK'  4.  SVV  4.  NE'  4;  S'  . 

4   ^^1                      Bluik 

SK'4.  NK'  ..  •• 

_   ^^H                        W    ,.NVV    4    NVV/«;  VVVi,  SVV    .    NVVV4;  SEV4. 
f    ^^H                                 4.NW4:SWV4, 
■      ^^M                      NK'  4,  ,sW    4.  VV  ..  SWV4;  WV2.  SEV4,  SWV4: 

SK'  ..  NVV  4.  K'  •,  SVV  4.  E'  2.  NVV  4.  SVV 

SVV  4   NVV  4. 
SVV     4,  SVV    4.  SVV  4.  SE'  4 

^^H 

Block  A    IH-, 

^^m 

SVV  4.  SW  '  4   NVV  4;  NVV  4.  SVV  4;  NVV  4 

SW  4,  SVV  4. 

E'  -:  E'  3.  NWI4:  EV2.  WV    4.  NW  ■  ..  sW 

NW   4.  NVV'4;EV2. 
SVV  4,  NW     4    NVV  4    SVV  4   WV  4    SVV 


Block  A-398 
Entire  block. 

Block  A-399 

E'  J.  SE'.'4.  NE'  4.  NVV  4:  E'  /,  SE'  4.  NVV  4: 

E';^.NE'4.SVV.4; 
SVV  4.  NE'  4.  SW''4;  NE''4,  SE'  4,  SVV''4. 


Block  A-401 

NE'  4.  NE'4;  N' 
NE'4. 


..NVV"  4.  NE'4;  NE'4.SE'4, 


Block  A-jy? 

VV'2,  W'/2,  NW  4;  VV  2.  NVV  4.  SVV  4;  NVV  4, 
SWV4,  SVV'4. 


Block  134  Official  Protraction  Diagram 
SGI 5-02  IGarden  Banksl 

That  portion  of  the  block  north  of  a  line 
connecting  a  point  on  the  east  boundary  of 
Block  134.  X=l. 378,080. 00'. 

Y  =  10,096.183.00'.  with  a  point  on  the  west 
boundary  of  Block  134,  X=l, 367. 079. 385'. 

Y  =  10,096.183.000'.  defined  under  the 
Universal  Transverse  Mercatorgrid  system. 

Block  135  Official  Protraction  Diagram 
SGI 5-02  (Garden  Banksl 

That  portion  of  the  block  northwest  of  a 
line  connecting  the  southeast  corner  of  Texas 
Leasing  Map  No.  7C.  Block  A-398. 
X=l. 383. 293. 840'.  Y=10,103,281.930'.  with  a 
point  on  the  west  boundary  of  Official 
Protraction  Diagram  NG15^2,  Block  135. 
X=  1.3 78. 089. 000'.  ¥=10,096.183.000', 
defined  under  the  Universal  Transverse 
Mercatorgrid  system. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AG24 

Endangered  and  Threatened  Wiidiife 
and  Plants;  Final  Designation  of 
CrHical  Habitat  for  the  Plant 
Lesquereila  thamnophlla  (Zapata 
Bladderpod) 

agency:  Fish  and  Wildlife  Service. 

Interior 

action:  Final  rule. 

summary:  We.  the  U.S  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  nur?'jant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  for  the  plant  Lesquereila 
thamnophlla  (Rollins  &  Shaw)  (Zapata 
bladderpod).  Critical  habitat  includes 
seven  sites  on  2.088  hectares  (ha)  (5.158 
acres  (ac))  of  Lower  Rio  Grande  Valley 
National  Wildlife  Refuge  property  in 
Starr  County.  Texas,  and  a  privately 
owned  0.55  ha  (1.36  ac)  site  also  located 
in  Starr  County.  Texas.  Section  7  of  the 
Act  requires  Federal  agencies  to  ensure 
that  actions  they  authorize,  fund,  or 
carr\-  out  are  not  likely  to  destroy  or 
adversely  modify  designated  critical 
habitat.  As  required  by  section  4  of  the 
Act.  we  considered  economic  and  other 
relevant  impacts  prior  to  making  a  final 
decision  on  what  areas  to  designate  as 
critical  habitat. 

DATES:  The  effective  date  of  this  rule  is 
lanuary  22.  2001. 
ADDRESSES:  You  may  inspect  the 
complete  file  for  this  rule,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Ser\ice,  Ecological  Services  Field 
Office,  c/o  TAMUCC,  Box  338.  6300 
Ocean  Drive,  Corpus  Christi.  Texas. 
78412. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allan  Strand.  Field  Supervisor  of  the 
Ecological  Services  Field  Office  in 
Corpus  Chnsti,  Texas  (Telephone  361/ 
994-9005:  facsimile  361/994-8262). 
SUPPLEMENTARY  INFORMATION: 

Background 

Lesquereila  thamnophlla.  a  member 
of  the  Brassicaceae  (=  Cruciferae  or 
Mustard)  family,  was  first  collected  by 
Neally  in  Starr  County  during  his 
collections  between  1882  and  1894  The 
first  type  specimen  was  collected  in 
Zapata  County.  Texas,  by  R.  C.  Rollins 
in  1959.  The  species  was  named  L 
thamnophlla  in  1973  by  R.  C.  Rollins 
and  E.  A.  Shaw  in  their  work  on  the 
genus  Lesquereila  (Rollins  and  Shaw 


1973).  Most  of  the  collected  specimens 
of  L  thamnophlla  have  come  from  Starr 
and  Zapata  Counties  in  Southern  Texas. 
One  specimen  has  been  identified  from 
Tamaulipas.  Mexico. 

Lesquereila  thumnophila  is  a 
pubescent  (overlaid  with  short  hairs), 
somewhat  silvery -green,  herbaceous 
perennial  plant,  with  sprawling  stems 
43  to  85  centimeters  (cm)  (17  to  34 
inches  (in))  long.  It  possesses  narrow 
basal  leaves,  4  to  12  cm  (1.5  to  4.8  in) 
long,  and  7  to  15  millimeters  (mm)  (0.3 
to  0.6  in)  wide,  with  entire-to-wavy  or 
slightlv-toothed  margins.  Stem  leaves 
are  3  to  4  cm  ( 1  to  1 .5  in)  long  and  2 
to  8  mm  (0.1  to  0.3  in)  wide,  with 
margins  similar  to  basal  leaves.  The 
inflorescence  (arrangement  of  flowers 
on  a  single  stalk)  is  a  loose  raceme  of 
bright  yellow-petaled  flowers.  The 
flowers  appear  at  different  seasons  of 
the  vear  depending  upon  timing  of 
rainfall,  and  are  arranged  along  an  axis 
with  the  lower  flowers  maturing  first. 
Fruits  are  round  and  4.5  to  6.5  mm  (0.2 
to  0.8  in)  in  diameter  on  short, 
downward  curving  pedicels  (slender 
stalks)  (Poole  1989).  Little  is  known  of 
the  population  genetics,  structure,  or 
dynamics  of  the  species 

All  known  populations  oi  Lesquereila 
thamnophlla  in  the  United  States  occur 
in  Starr  and  Zapata  Counties.  Texas, 
within  approximately  3.2  kilometers 
(km)  (2  miles  (mi))  of  the  Rio  Grande. 
Populations  of  L.  (/jamnop/i77a  typically 
occur  in  upland  sites  that  have  not  had 
extensive  previous  soil  disruption.  Soil 
types  at  known  population  sites  suggest 
that  the  species  is  not  closely  tied  to  a 
specific  soil  texture:  while  many  of  the 
known  populations  occur  on  soils  with 
moderate  alkalinity,  soil  textures  range 
from  clay  (Catarina  soils)  to  fine  sandy 
loam  (Copita  soils). 

Lesquereila  thamnophlla  can  occur  on 
graveled  to  sandy-loam  upland  terraces 
above  the  Rio  Grande  flood  plain.  The 
known  populations  are  associated  with 
three  Eocene-age  geologic  formations — 
Jackson,  Laredo,  and  Yegua — which 
have  yielded  fossiliferous  (containing 
fossils)  and  highly  calcareous 
(comprised  of  calcium  carbonate) 
sandstones  and  clays. 

Known  Starr  County  populations 
occur  within  the  limenez-Queraado  soil 
association  and  on  Catarina  Series  soils. 
Jimenez -Quemado  soils  are  well- 
drained,  shallow,  and  gravelly-to-sandy 
loam  underlain  by  caliche  (a  hard  soil 
layer  cemented  by  calcium  carbonate). 
This  soil  association  is  broad,  dissected, 
and  irregularly  shaped,  and  occurs  on 
huge  terraces  5  to  6  meters  (m)  (20  to  50 
feet  (ft))  above  the  flood  plain  of  the  Rio 
Grande.  In  most  areas,  the  Jimenez  soils 
occupy  the  slope  breaks  extending  from 


the  tops  of  ridges  to  the  bottoms  of  the 
slopes,  and  the  narrow  valleys  between 
them.  Quemado  soils  occur  as  narrow- 
areas  on  ridge  tops,  where  the  slope 
range  is  3  to  20  percent.  Steep 
escarpments  can  be  present  with  rocky 
outcrops  adjacent  to  the  river  flood 
plain. 

Catarina  Series  soils  consist  of  clayey, 
saline  upland  soils  developed  from 
calcareous,  gypsiferous  (containing 
gypsum),  and/or  saline  clays  that 
usually  contain  many  drainage  and 
erosional  features.  The  underlying 
material  of  the  soils  contain  calcareous 
concretions  (rounded  masses  of  mineral 
matter),  gypsum  crystals,  and  marine 
shell  fragments  (Thompson  et.  al.  1972). 

Zapata  bladderpod  populations  in 
Zapata  County  occur  within  the  Zapata- 
Maverick  soil  association.  Zapata  soils 
are  shallow,  loamy  or  mixed, 
hyperthermic  (high  temperature),  well- 
drained,  and  nearly  level  with 
undulating  slopes  ranging  from  0  to  18 
percent,  primarily  on  uplands  occurring 
over  caliche.  The  upper  portion  of  the 
soil  horizon  ranges  5  to  25  cm  (2  to  10 
in)  in  thickness,  with  chert  gravel  and 
coarse  fragments  consisting  of  a  few  to 
25  percent  of  angular  caliche  2.5  to  20 
cm  (1  to  8  in)  long. 

Maverick  soils  consist  of  upland 
clayey  soils  occurring  over  caliche  with 
underlying  calcareous  material 
containing  shale  and  gypsum  crystals 
(Thompson  et  al.  1972).  The  upper  zone 
consists  of  well-drained,  moderately 
deep  soft  shale  bedrock,  sloping  1-10 
percent  and  forming  clayey  sediments. 
Ancient  deposition  of  rock  material 
from  the  Rio  Grande  can  be  found  in 
portions  of  these  soils,  and  rock  and 
Indian  artifact  collection  has  become  a 
pastime  for  residents  and  visitors  in  the 
area. 

Lesquereila  thamnophlla  grows 
opportunistically;  that  is,  the  density  of 
L.  thamnophlla  plants  and  the  size  of 
populations  fluctuate  in  response  to 
availability  of  rainfall  during  the  time  of 
vear  with  adequate  temperatures  for 
plant  growth.  Populations  can  respond 
dramatically  to  rainfall  events,  going 
from  barely  detectable  to  a  substantial 
assemblage  of  thousands  of  individuals. 

Lesquereila  thamnophlla  occurs  as  an 
herbaceous  component  of  an  open 
Leucophyllum  frutescens  (cenizo)  shrub 
community  that  grades  into  an  Acacia 
rigidula  (blackbrush)  shrub  community. 
Both  plant  communities  dominate 
upland  habitats  on  shallow  soils  near 
the  Rio  Grande  (Diamond  1990).  These 
shrub  lands  are  sparsely  vegetated  due 
to  the  shallow,  fast-draining,  highly 
erosional  soils  and  semi-arid  climate 
(Poole  1989).  Other  related  plant  species 
in  the  cenizo  and  blackbrush 
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communities  include  Acacia  berlandieri 
(guajillo),  Prosopis  sp.  (mesquite),  Celtis 
pallida  (granjeno),  Yucca  treculeana 
(Spanish  dagger),  Zizyphus  obtusifolia 
(lotebush),  and  Guaiacum  angustifolium 
(guayacan).  The  coverage  of  an 
aggressively  invasive,  nonnative  grass. 
Cenchrus  ciliaria  (buffelgrass),  is 
extensive  at  some  of  the  sites. 
Dichanthium  annulatum  (Kleberg 
bluestem  grass),  which  is  used  for 
erosion  control  on  roadways,  has  also 
begun  to  invade  natural  areas  and  is 
present  at  all  L.  thamnophila  sites, 
although  not  as  extensively  as 
buffelgrass. 

Biologists  have  located  and  described 
a  total  of  10  populations  of  Lesquereila 
thamnophila,  including  the  type  locality 
discovered  by  R.  C.  Rollins  in  Zapata 
County  in  1959.  Six  of  the  ten 
populations  were  found  in  Starr  County 
and  four  in  Zapata  County.  Of  these  ten 
populations,  four  are  still  known  to 
support  plants  in  varying  numbers. 
Service  persoimel  have  visited 
populations  at  the  locations  where 
access  is  available.  Following 
substantial  rainfall  in  October  2000. 
Service  biologists  dociunented  Zapata 
bladderpod  plants  at  the  Lower  Rio 
Grande  Valley  National  Wildlife 
Refuge's  Cuellar  Tract  in  Stair  County, 
and  at  the  Siesta  Shores  subdivision  (5- 
10  plants)  and  the  U.S.  Highway  83 
ROW  site  adjacent  to  the  Siesta  Shores 
subdivision  (5-10  plants)  in  Zapata 
County.  The  October  2000  site  visit 
failed  to  find  the  population  on  the  U.S. 
83  ROW  near  the  Tigre  Chiquito  Bridge 
in  Zapata  County,  where  we  proposed 
critical  habitat.  Other  earlier  attempts  to 
relocate  this  population  have  also  been 
unsuccessful  and  it  is  likely  that  this 
population  has  been  extirpated  due  to 
vehicle  disturbance  and  the 
encroachment  of  buffelgrass.  despite  a 
management  agreement  between  the 
Texas  Department  of  Transportation 
(TxDOT)  and  the  Texas  Parks  and 
Wildlife  Department  (TPWD)  designed 
to  protect  the  site  by  excluding  grass 
mowing  during  the  plant's  active 
growing  season,  and  use  of  a  six-inch 
mowing  height  to  avoid  damage  to  late- 
flowering  or  early-growing  plants.  The 
fourth  Zapata  County  site.  Falcon 
Heights  West  Subdivision  (private  land), 
is  the  type  locality  discovered  in  1959 
by  Rollins  and  Shaw,  and  is  also 
believed  to  be  extirpated  due  to 
construction  activity  and  invasion  of 
buffelgrass. 

In  Starr  County,  biologists  verified 
extant  populations  at  two  of  the  six  sites 
previously  known  to  have  plants;  the 
Lower  Rio  Grande  Valley  National 
Wildlife  Refuge's  Cuellar  Tract  and  a 
private  ranch  near  Roma/Los  Saenz- 


West.  Service  biologists  visited  the 
private  ranch  site  in  July  2000  and 
documented  bladderpod  plants.  The 
four  remaining  Starr  County  sites  are 
located  on  private  land  where  access  is 
limited  or  the  exact  location  is 
unknown,  making  it  difficult  to  survey 
for  the  plants. 

Lesquereila  thamnophila  likely  occurs 
in  other  areas  in  south  Texas,  in 
addition  to  these  documented 
population  sites.  However,  while  the 
extent  of  potentially  occupied  habitat 
can  be  estimated  from  mapped  soils, 
access  to  most  of  the  land  where  L. 
thamnophila  may  occur  is  in  private 
ownership,  with  limited  access  for 
survey  efforts. 

Previous  Federal  Action 

Federal  action  involving  this  species 
began  with  section  12  of  the  Act  (16 
U.S.C.  1531  et  seq.),  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  plants  considered 
to  be  endangered,  threatened,  or  extinct. 
The  report,  designated  as  House 
Document  No.  94-51.  was  presented  to 
Congress  on  January  9,  1975.  On  July  1. 

1975,  we  published  a  notice  in  the 
Federal  Register  (40  FR  27823) 
accepting  the  Smithsonian  report  as  a 
petition  within  the  context  of  section 
4(c)(2)  of  the  Act,  now  section 
4(b)(3)(A),  and  aimouncing  that  we 
would  initiate  a  review  of  the  status  of 
those  plants.  Lesquereila  thamnophila 
was  included  as  threatened  in  the 
Smithsonian  report  and  in  our  notice. 

On  June  16,  1976  (41  FR  24523),  we 
pfublished  a  proposed  rule  to  determine 
approximately  1,700  species  of  vascular 
plants  as  endangered,  including 
Lesquereila  thamnophila.  However,  the 
1978  amendments  to  the  Act  required 
the  withdrawal  of  all  proposals  over  2 
years  old  (although  a  1-year  grace  period 
was  allowed  for  those  proposals  already 
over  2  years  old).  On  December  10,  1979 
(44  FR  70796),  we  published  a  notice 
withdrawing  that  portion  of  the  June  16. 

1976,  proposal  that  had  not  been  made 
final,  which  included  L.  thamnophila. 

On  December  15.  1980  (45  FR  82823). 
we  published  a  list  of  plants  under 
review  for  listing  as  threatened  or 
endangered,  which  included  Lesquereila 
thamnophila  as  a  category  2  candidate. 
"Category  2  candidates"  were  those 
species  for  which  available  information 
indicated  that  listing  as  threatened  or 
endangered  may  have  been  appropriate, 
but  for  which  substantial  data  were  not 
available  to  support  preparation  of  a 
proposed  rule. 

Section  4fb)(3)(B)  of  the  Act  requires 
that  we  make  findings  on  petitions 
within  12  months  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 


to  the  Act  required  that  all  petitions 
pending  as  of  October  13.  1982,  be 
treated  as  having  been  submitted  on  that 
date.  We  accepted  the  1975  Smithsonian 
report  as  a  petition,  and  we  treated  all 
the  plants  noted  within  the  report, 
including  Lesquereila  thamnophila.  as 
being  newly  petitioned  on  October  13, 
1982.  In  each  subsequent  year  from 
1983  to  1993.  we  determined  that  listing 
L.  thamnophila  was  warranted,  but 
precluded  by  other  listing  actions  of 
higher  priority,  and  that  additional  data 
on  vulnerability  and  threats  were  still 
being  compiled. 

A  status  report  on  Lesquereila 
thamnophila  was  completed  on  August 
8,  1989  (Poole  1989).  That  report 
provided  sufficient  information  on 
biological  vulnerability  and  threats  to 
warrant  designating  the  species  as  a 
category  1  candidate  and  to  support 
preparation  of  a  proposed  rule  to  list  L. 
thamnophila  as  endangered.  'Categor\' 
1  candidates"  were  those  species  for 
which  we  had  substantial  information 
indicating  that  listing  under  the  Act  was 
warranted. 

We  published  notices  revising  the 
1980  list  of  plants  under  review  for 
listing  as  endangered  or  threatened  in 
the  Federal  Register  on  September  27. 
1985  (50  FR  39626).  Februar\'  21.  1990 
(55  FR  6184).  and  September  30,  1993 
(58  FR  51171).  We  included  Lesquereila 
thamnophila  in  the  September  30,  1993, 
notice  as  a  category  1  candidate. 

Upon  publication  of  the  Februarv  28, 
1996,  Notice  of  Review  (61  FR  7605).  we 
ceased  using  category  designations  for 
candidate  species  and  included 
Lesquereila  thamnophila  simply  as  a 
candidate  species.  Candidate  species  are 
those  for  which  we  have  on  file 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
proposals  to  list  them  as  threatened  or 
endangered  species.  We  retained  L. 
thamnophila  as  a  candidate  species  in 
the  September  19,  1997.  Review  of  Plant 
and  Animal  Taxa  (62  FR  49398). 

On  January  22,  1998.  we  published  a 
proposed  rule  to  list  Lesquereila 
thamnophila  as  endangered,  without 
critical  habitat  (63  FR  3301).  and  invited 
the  public  and  State  and  Federal 
agencies  to  comment  on  the  proposed 
listing.  Section  4(a)(3)  of  the  Act 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  we  designate 
critical  habitat  at  the  time  we  determine 
a  species  to  be  endangered  or 
threatened.  Regulations  at  50  CFR 
424.12  state  that  critical  habitat 
designation  is  not  prudent  when  one  or 
both  of  the  following  situations  exist: 

(i)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
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expected  to  increase  the  degree  of  such 
threat  to  the  species,  or 

(ii)  Such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 

In  the  proposed  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  prudent  for  Lesquerellu 
thamnophila  because  of  a  concern  that 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  could  increase  the 
vulnerability  of  this  species  to  incidents 
of  collection  and  vandalism.  We  also 
indicated  that  designation  of  critical 
habitat  was  not  prudent  because  we 
believed  it  would  not  provide  any 
additional  benefit  beyond  that  provided 
through  listing  as  endangered.  However, 
after  consideration  of  recent  court 
decisions  overturning  "not  prudent" 
determinations  for  other  species,  we 
reconsidered  the  issue.  We  published  a 
final  rule  listing  L.  thamnophila  as 
endangered  on  November  22,  1999  (64 
FR  63745).  and  stated  that,  based  on 
limited  funding  for  our  listing  program, 
we  would  defer  critical  habitat 
designation  until  other  higher-priority 
listing  actions  were  completed. 

Subsequent  to  the  final  rule  listing  the 
species  as  endangered,  the  Southwest 
Center  for  Biological  Diversity  filed  suit 
to  compel  us  to  designate  critical  habitat 
for  several  species,  including 
Lesquerella  thamnophila  (Southwest 
Centffr  for  Biological  Diversitv  f?(  al.  v. 
Babbitt— Civil  So.  99-0-1118]  We 
entered  into  settlement  negotiations 
with  the  plaintiff  and  agreed  to  propose 
critical  habitat  with  a  final 
determination  to  be  made  no  later  than 
December  15,  2000  We  proposed 
critical  habitat  for  the  species  on  July 
19,  2000  (65  FR  44717). 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  to  designate 
critical  habitat,  we  requested  all 
interested  parties  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  In  addition,  we  prepared  an 
Environmental  Assessment  of  this 
action  pursuant  to  the  National 
Environmental  Policy  Act.  We  made  the 
draft  Environmental  Assessment 
available  for  public  review  and 
comment.  We  also  contacted 
appropriate  Federal  and  State  agencies, 
county  governments,  scientific 
organizations,  and  other  interested 
parties  and  requested  their  comments 
before  the  closing  date  of  September  18. 
2000.  We  published  newspaper  notices 
in  the  Rio  Grande  Herald  and  the  Zapata 
News  on  August  13.  2000,  inviting 
general  public  comment.  We  posted 
approximately  200  letters  soliciting 


comments  on  the  proposed  rule, 
announcing  the  public  hearing,  and 
providing  information  on  the  Zapata 
bladderpod.  One  Texas  State  agency 
representative  reviewed  the  proposal 
and  provided  valuable  biological  and 
habitat  information  and  commented  on 
the  selection  of  critical  habitat  areas. 

On  Augu.st  24,  2000.  we  held  an 
informal  meeting  and  formal  public 
hearing  at  Fort  Ringgold  in  Rio  Grande 
Citv  to  discuss  the  proposal  and  accept 
formal  comments  from  the  public. 
Fifteen  individuals  attended  the 
meeting  and  hearing.  One  State 
representative  provided  formal 
comments  at  the  public  hearing. 

Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  relevant 
impacts  of  specifying  any  particular  area 
as  critical  habitat.  An  analysis  of  the 
ec(momic  effects  of  Zapata  bladderpod 
critical  habitat  designation  was 
prepared  (Industrial  Economics, 
Intorporated,  2000)  and  made  available 
for  public  review  and  comment  on 
October  3.  2000  (65  FR  58981).  In  that 
notice  we  solicited  data  and  comments 
from  the  public  on  all  aspects  of  the 
proposal,  including  data  on  economic 
impacts  and  other  impacts  of  the 
designation.  We  also  reopened  the 
comment  period,  extending  it  until 
November  2,  2000. 

We  addressed  written  comments  and 
oral  statements  presented  at  the  public 
hearing  and  received  during  the 
comment  periods  in  the  following 
summary.  The  issues  and  our  response 
to  each  issue  is  discussed  below. 
Comments  that  we  incorporated  into 
this  final  rule  are  discussed  in  the 
Changes  Between  Proposed  and  Final 
Rules  portion  of  this  document. 

Issue  1:  Private  land  should  not  be 
included  in  critical  habitat  designation 
without  the  acknowledgment  and 
consent  of  the  owner. 

Senice  Response:  We  made  several 
attempts  to  contact  the  owner(s)  of  the 
private  land  site  proposed  as  critical 
habitat.  While  a  landowner's  permission 
is  not  required  to  designate  an  area  as 
critical  habitat,  it  is  our  practice  to 
contact  landowners  to  the  extent 
practicable.  In  the  near  future,  we  hope 
to  work  with  the  landowner(s)  to 
conserve  the  native  habitat  that  supports 
Zapata  bladderpod,  as  well  as  other 
endangered  plant  and  rare  animal 
species. 

Issue  2:  C^omments  from  one  reviewer 
indicated  that  in  the  final  rule  listing 
Lesquerella  thamnophila  as  endangered, 
we  identified  a  historical  L. 
thamnophila  locality  along  a  roadside 
cut  of  Highway  83  The  commenter 
questioned  why  that  site  was  not 
proposed  as  critical  habitat. 


Sen'ice  Response:  We  have  not  found 
Lesquerella  thamnophila  plants  at  this 
site  in  a  number  of  years,  nor  have  we 
heard  from  other  agencies  that  the  plant 
has  been  relocated  at  this  location.  We 
believe  the  species  to  be  extirpated  from 
this  site  and  therefore,  do  not  consider 
this  essential  to  the  conservation  of  the 
species. 

Issue  3:  Critical  habitat  designation 
will  do  little  to  benefit  Lesquerella    - 
thamnophila.  The  areas  proposed  on 
State  and  private  land  are  extremely 
small,  probably  too  small  to  support 
viable  populations.  While  the  amount  of 
acreage  on  Federal  land  is  certainly 
adequate,  the  occupied  habitat  should 
already  receive  adequate  protection.  The 
areas  of  unoccupied  habitat  on  Federal 
land  are  best  guesses  at  what  might 
provide  suitable  habitat  for 
reintroduction. 

Sen-ice  Response:  We  agree  that  lands 
within  the  geographic  range  occupied 
bv  Lesquerella  thamnophila  already 
receive  protection  through  section  7  of 
the  Act  for  activities  that  a  Federal 
agencv  carries  out,  funds,  or  permits: 
however,  critical  habitat  may  provide 
additional  benefits  by  focusing 
conservation  activities  in  areas 
determined  to  be  essential  for  recovery- 
of  Z,.  thamnophila.  Although  some  of  the 
areas  are  small,  they  still  support  the 
bladderpod  and  the  small  number  of 
known  populations  of  this  species 
makes  protection  of  those  sites  essential. 
We  selected  the  refuge  sites  that  are  of 
unknown  occupancy  as  critical  habitat, 
on  the  basis  of  soil  surveys  and 
vegetation  studies  by  refuge  biologists 
and  botanists  familiar  with  the  tract 
sites.  Additionally,  results  of  a  habitat 
suitability  modeling  study,  contracted 
bv  TxDOt  and  designed  to  predict 
habitat  for  rare  plant  species  along  the 
southern  portion  of  the  Rio  Grande, 
indicates  that  the  refuge  sites  are 
favorable  for  recovery  efforts  (Wu  & 
Smeins  1999).  Since  there  is  still  much 
that  needs  to  be  learned  about  the 
biology,  distribution,  and  habitat  of  the 
species,  we  chose  as  critical  habitat  the 
sites  most  likely  to  either  yield  as-yet 
discovered  populations  or  be  most 
suitable  for  translocation  of  the 
bladderpod,  if  this  becomes  necessary 
for  the  species  recover\'. 

Issue  4:  The  Texas  Transportation 
Commission  approved  U.S.  Highway  83 
as  part  of  the  Priority  One  Texas  Trunk 
System  by  Minute  Order  107484.  This 
type  of  highway  would  be  built  to  a 
minimum  of  a  four-lane  divided 
highway  to  connect  cities  with 
populations  of  20,000  or  more.  A 
completed  feasibility  study  has 
determined  that  a  future  freeway  would 
be  possible  along  this  route.  The  costs 
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for  compensatory  mitigation,  biological 
assessments,  and  alternative  analysis  are 
anticipated  to  be  extremely  high  and 
may  cause  construction  delays  on  the 
.  expansion  of  U.S.  83  in  the  area  of  the 
Tigre  Chiquito  proposed  critical  habitat 
site. 

Service  Response:  No  Zapata 
bladderpod  plants  have  been  found  at 
the  Tigre  Chiquito  site  since  1997. 
Biologists  siuveyed  the  site  in  March 
and  October  2000  after  significant 
rainfall  in  the  area.  Buffelgrass  is  now 
the  dominant  cover  in  the  area  of  the 
ROW  where  the  Zapata  bladderpod 
plants  historically  grew,  and  the 
population  appears  to  be  extirpated.  We 
removed  the  Tigre  Chiquito  site  from 
the  fioal  critical  habitat  designation 
since  it  does  not  have  the  featiues  and 
habitat  characteristics  that  are  necessary 
to  sustain  the  species.  We  do  not 
consider  this  area  to  be  essential  habitat 
for  the  conservation  of  the  species. 

Issue  5:  The  Environmental  Protection 
Agency  (EPA)  indicated  that  we  shoidd 
evaluate  Executive  Order  12898,  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-hacome  Populations,  in  our 
economic  analysis. 

Service  Response:  Executive  Order 
12898  requires  that  each  Federal  agency 
make  achieving  environmental  justice 
part  of  its  mission  by  identifying  and 
addressing,  as  appropriate, 
disproportionately  high  and  adverse 
human  health  or  envirorunental  effects 
of  its  programs,  policies,  and  activities 
on  minorities  and  low-income 
populations.  We  do  not  believe  that  the 
designation  of  critical  habitat  for 
endangered  and  threatened  species 
results  in  any  changes  to  human  health 
or  environmental  effects  on  siuxounding 
human  populations,  regardless  of  their 
socioeconomic  characterization.  As 
such,  we  do  not  believe  that  Executive 
Order  12898  applies  to  critical  habitat 
designations. 

Issue  6:  The  EPA  provided  detailed 
comments  on  additional  information 
that  they  felt  should  be  included  in  the 
economic  analysis  to  better  characterize 
the  economic  effects  on  the  refuge  and 
the  local  economy,  including  the 
addition  of  figures  and  tables  showing 
economic  and  popidation  growth,  an 
evaluation  of  historical  patterns  and 
cmrent  information  describing  section  7 
consultations,  including  time  and  costs, 
and  an  evaluation  of  refiige  visitation 
statistics. 

Service  Response:  We  attempted  to 
estimate  economic  impacts  that  are 
reasonably  certain  to  result  fitim 
designation  of  critical  habitat.  We  did 
this  by  considering  what  specific 
activities  are  likely  to  occur  on  the 


refuge,  TxDOT,  and  private  lands 
included  in  the  proposed  designation. 
We  identified  whether  these  activities 
are  likely  to  involve  a  Federal  nexus, 
whether  such  a  nexus  will  result  in  a 
section  7  consultation  and,  in  timi, 
whether  the  consultation  will  result  in 
modifications  to  projects.  We  do  not  feel 
it  necessary  to  include  the  additional 
information  described  above  in  this 
economic  analysis.  We  feel  that  the 
methodology  used  is  adequately 
designed  to  distill  the  salient  and 
relevant  aspects  of  any  potential 
economic  impacts  of  designation.  We 
also  do  not  believe  that  the  designation 
of  critical  habitat  will  affect  refuge 
visitation,  as  the  designation  only 
affects  Federal  activities  that  are  likely 
to  destroy  or  adversely  modify  the  area 
of  critical  habitat. 

Issue  7:  The  EPA  felt  that  the 
economic  analysis  should  rely  on 
established  sources  of  information  and 
not  otdy  the  opinions  of  Fish  and 
Wildlife  staff. 

Service  Response:  In  addition  to 
contacting  Fish  and  Wildlife  staff, 
personal  communications  were  made 
with  the  TxDOT  and  attempts  were  also 
made  to  contact  the  private 
landowner(s)  (see  Issue  1). 
Unfortunately,  since  comments  and 
information  on  land  uses  and  the  effects 
of  the  designation  were  not  available 
from  the  private  landowner.  Fish  and 
Wildlife  staff  could  only  speculate  as  to 
activities  likely  to  occur  on  the  private 
land.  In  this  particular  designation,  we 
also  note  that  the  majority  of  land 
proposed  for  critical  habitat  is  part  of 
the  Lower  Rio  Grande  Valley  National 
Wildlife  Refuge;  therefore,  it  was 
appropriate  to  contact  Fish  and  Wildlife 
Refuge  staff  as  the  primary  source  of 
information  on  specific  activities  that 
would  likely  take  place  on  the  refuge, 
and  the  possible  effect  of  the 
designation  on  these  activities. 

Issue  8:  The  EPA  commented  that  the 
economic  analysis  does  not  adequately 
address  potential  benefits  associated 
with  the  critical  habitat  designation. 

Service  Response:  The  primary 
purpose  of  critical  habitat  designation  is 
to  protect  areas  that  are  needed  to 
conserve  endangered  and  threatened 
species.  However,  we  expect  the 
benefits  associated  with  this  designation 
to  be  limited.  We  conclude  this  because 
the  designation  is  unlikely  to  have  any 
significant  effect  on  both  ciurent  and 
planned  economic  activities  within  the 
designated  areas.  For  reasons  previously 
stated,  Federal  agencies  are  already 
required  to  consult  with  us  on  activities 
that  may  affect  the  Zapata  bladderpod. 
While  critical  habitat  designation  for  the 
Zapata  bladderpod  may  have  some 


benefit  by  focusing  conservation 
activities  in  areas  considered  essential 
for  recovery  of  the  bladderpod,  we 
expect  the  benefit  to  be  minimal  due  to 
the  fact  that  Federal  agencies  are  already 
aware  of  the  importance  of  these  areas. 

Issue  9:  EPA  commented  that  the  U.S. 
Geological  Survey  or  similar  agency 
should  be  contacted  to  determine 
whether  locations  of  oil  and  gas  reserves 
or  leases/claims  exist  for  the  critical 
habitat  areas. 

Service  Response:  According  to  Fish 
and  Wildlife  refuge  staff  there  are 
mineral  right  claims  in  the  critical 
habitat  areas.  However,  the  refuge 
already  requires  any  party  seeking  to 
use  National  Wildlife  Refuge  land  to 
perform  surveys  and  environmental 
assessments,  and  the  refuge  manager 
must  make  a  written  determination  of 
compatibility  with  the  refuge  purposes 
and  the  mission  of  the  National  Wildlife 
Refuge  System,  regardless  of  whether 
the  proposed  project  will  take  place  in 
critical  habitat.  A  project  can  take  place 
on  the  Refuge  only  if  the  Service  deems 
that  the  project  does  not  materially 
detract  from  the  fulfillment  of  the  refuge 
purpose  or  System  mission.  Therefore, 
we  believe  that  any  costs  associated 
with  project  modifications  or 
administrative  effort  would  be  due  to 
the  refuge's  requirement  to  comply  with 
the  National  Wildlife  Refuge  System 
Administration  Act,  not  due  to  the 
designation  of  critical  habitat.  We 
appreciate  the  conmient  and  have 
incorporated  the  information  on  mineral 
rights  into  the  final  economic  analysis. 

Peer  Review 

In  accordance  with  our  peer  review 
policy  of  July  1,  1994  (59  FR  34270),  we 
sent  the  proposed  rule  to  four 
knowledgeable  biologists  and/or 
botanists  who  are  familiar  with  the 
Zapata  bladderpod.  Only  one  of  the  peer 
reviewers  provided  comments  on  the 
proposed  designation.  Those  comments 
included  clarifications  on  the  status  of 
known  populations  and  additional 
biological  information  that  we 
incorporated  into  this  final  rule,  and 
also  discussed  in  the  "Summary  of 
Comments"  section  (above). 

Changes  Between  Proposed  and  Final 
Rules 

Locations  of  extant  populations.  The 
TPWTD  provided  information  clarifying 
the  locations  and  status  of  some 
Lesquerella  thamnophila  populations. 
Although  the  proposed  rule  discussed 
population  locations  and  status  based 
on  information  in  our  files  which  came 
from  various  sources  over  time,  drought 
conditions  and  inaccessibility  to  most 
private  lands  have  hampered  efforts  to 
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survey  for  the  species.  Surveys  of 
known  populations  following  rain 
events  even  as  recently  as  October  2000 
have  confirmed  the  plant's  presence  at 
three  of  the  four  sites 

Agreement  between  TxDOT  and 
TPIVD  In  the  proposed  rule  we  stated 
that  the  agreement  between  these  two 
agencies  was  to  exclude  mowing 
practices  at  the  two  highway  ROW  sites. 
The  final  rule  c:larifies  that  the 
agreement  was  for  TxDOT  to  mow  only 
between  June  and  lanuary,  thus 
avoiding  what  was  considered  to  be  the 
active  growing  season.  Also,  a 
recommended  six-inch  mowing  height 
is  specified  in  the  agreement  to  avoid 
damaging  any  late-flowering  or  early- 
growing  plants. 

Mapping  errors.  The  TPVVD  pointed 
out  two  corrections  to  map  2;  The 
TxDOT  site  in  the  vicinity  of  Lopeno  is 
south  rather  than  north  of  Lopeno.  and 
the  Cuellar's  tract  shape  was  incorrect. 
We  appreciate  the  corrected  information 
and  applied  it  to  the  final  rule,  although 
we  determined  that  the  TxDOT  sites 
will  not  be  included  in  the  final  critical 
habitat  designation. 

Removal  of  Proposed  Sites.  Based  on 
the  results  of  the  October  2000  and 
earlier  survevs,  we  removed  the  iwa 
TxDOT  Highway  83  ROW  sites  from  this 
final  critical  habitat  designation  since 
we  determined  that  these  sites  are  no 
longer  considered  essential  ft)r  the 
conservation  of  the  species.  No 
Lesquerella  thamnophihi  plants  have 
been  found  at  the  Tigre  Chiquito  site 
since  1997.  Since  buffelgrass  is  now  the 
dominant  cover  in  the  area  of  the  ROW 
where  Lesquerella  thamnophila  plants 
historically  grew,  and  biologist  found  no 
plants  during  surveys  of  the  site  in 
March  and  October  2000  after 
significant  rainfall  in  the  area,  we 
believe  it  is  highly  likely  the  population 
is  extirpated.  The  U.S.  Highway  8,3 
ROW  site  adjacent  to  the  Siesta  Shores 
subdivision  does  not  appear  to  be  a 
viable  population  due  to  the  low 
number  of  plants  (approximately  5 
plants).  In  addition  to  the  low  number 
of  plants,  the  site  is  located  on  a  high 
bluff  that  is  eroding  away  and  the  area 
is  invaded  by  buffelgrass.  Since  the 
proposal,  the  site  has  continued  to 
degrade  and  we  no  longer  consider  it 
essential  for  the  conservation  of  the 
species.  We  removed  these  two  sites 
from  this  final  critical  habitat 
designation  since  the  areas  do  not  have, 
and  are  unlikely  to  develop,  the  features 
and  habitat  characteristics  that  are 
necessary  to  sustain  the  species;  we  do 
not  consider  these  areas  to  be  essential 
for  the  conservation  of  the  species. 


Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  .^ct  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection:  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.   "C^unservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary.  We  have 
designated  critical  habitat  sites  based  on 
the  regulatory,  educational,  and 
informational  benefits  that  may  further 
protect  the  species  and  its  associated 
habitats.  Designation  of  critical  habitat 
can  help  focus  conservation  activities 
for  a  listed  species  by  identifving  areas, 
both  within  and  outside  the 
geographical  range  occupied  by  the 
species,  which  contains  one  or  more  of 
the  essential  habitat  features  (primary 
constituent  elements)  described  below 
in  the  critical  habitat  units  section,  and 
that  are  essential  for  the  conservation  of 
a  listed  species.  Designation  of  critical 
habitat  alerts  the  public  as  well  as  land- 
managing  agencies  to  the  importance  of 
these  areas. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424  12),  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  We  selected  critical  habitat 
areas  to  provide  for  the  conservation  of 
Lesquerella  thamnophila  within  a  large 
portion  of  its  geographic  range  in  the 
United  States.  One  segment  of  critical 
habitat  contains  the  largest  known 
population  of  the  species.  Another  area 
is  known  to  support  a  smaller  extant 
population.  The  additional  segments 
provide  the  necessary  primary 
constituent  elements  and  are  believed 
capable  of  supporting  the  species.  It  is 
unknown  whether  the  plant  occurs  on 
these  sites,  since  Service  biologists  have 
not  been  able  to  survey  at  a  time  when 
the  plants  presence  would  likely  be 
evident  (i.e.,  following  significant 
rainfall).  These  areas  are  within  the 
historical  range  of  the  species,  contain 
habitats  that  are  protected  from 
disturbance,  and  support  the  ecological 


requirements  of  Lesquerella 
thamnophila. 

The  critical  habitat  areas  described 
below  constitute  our  best  assessment  of 
the  areas  needed  for  the  species' 
conservation.  Because  of  this  species' 
precarious  status,  mere  stabilization  of 
Lesquerella  thamnophila  populations  at 
their  present  levels  will  not  achieve 
conservation.  Maintenance  and 
enhancement  of  the  two  larger  extant 
populations,  plus  translocation. of  the 
plant  in  suitable  areas  of  historical 
range,  are  necessary'  for  the  species' 
survival  and  recovery.  One  of  the  most 
important  conservation  actions  will  be 
establishment  of  secure,  self- 
reproducing  populations  in  suitable 
habitats.  Thus,  we  find  that  it  is 
essential  for  the  conservation  and 
recovery  of  the  species  that  critical 
habitat  for  Lesquerella  thamnophila 
include  both  areas  that  currently  sustain 
the  species,  and  areas  of  unknown 
occupancy  that  contain  the  primau^r' 
constituent  elements.  We  selected  the 
following  sites  based  on  suitable  soil 
types,  as  taken  from  survey  maps  and 
vegetation  types  similar  to  the  plant 
communities  in  which  the  bladderpod 
currently  exists.  Additionally,  selection 
of  these  sites  is  supported  by  the  results 
of  a  habitat  suitability  modeling  study 
which  indicates  these  sites  to  be 
favorable  for  recoverv'  efforts  (Wu  & 
Smeins  1999). 

Seven  Lower  Rio  Grande  National 
Wildlife  Refuge  tracts  in  Starr  County 
are  designated  as  critical  habitat, 
including  the  Cuellar.  Chapeno,  and 
Arroyo  Morteros  Tracts  located  south/ 
southwest  of  the  Falcon  Heights  sub- 
division: Las  Ruinas,  Los  Negros.  and 
Arroyo  Ramirez  tracts  located  west  and 
northwest  of  the  City  of  Roma:  and  the 
La  Puerta  Tract  located  southeast  of  Rio 
Grande  City.  These  areas  include  both 
the  largest  known  population  of  Zapata 
bladderpod  as  well  as  additional 
suitable  habitat  of  uncertain  occupancy, 
as  described  above.  One  private  land 
site  northeast  of  the  town  of  Salineno 
has  also  been  designated  as  critical 
habitat  in  Starr  County.  This  site 
supports  the  largest  known  population 
of  Zapata  bladderpod  outside  the  refuge. 

Section  4(b)(8)  of  the  Act  requires  us 
to  describe  in  any  proposed  or  final 
regulation  that  designates  critical 
habitat  those  activities  (public  or 
private)  which  may  destroy  or  adversely 
modify  such  habitat  or  be  affected  by 
such  designation.  Activities  which  may 
destroy  or  adversely  modifj'  critical 
habitat  include  those  that  alter  the 
primary  constituent  elements  to  the 
extent  that  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of 
Lesquerella  thamnophila  is  appreciably 
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reduced.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species  when  areas 
currently  occupied  by  the  species  are 
affected.  Such  activities  may  include 
those  that  appreciably  degrade  or 
destroy  native  Tamaulipan  thomscrub 
communities.  Activities  such  as  road 
building,  land  clearing  for  oil/gas 
exploration,  soil  disturbance  for  pasture 
improvement,  livestock  overgrazing, 
introducing  or  encouraging  the  spread 
of  nonnative  species,  and  heavy 
recreational  use  may  likely  destroy  or 
adversely  modify  critical  habitat. 

Designation  of  critical  habitat  on  the 
National  Wildlife  Refuge  tracts  could 
affect  the  following  actions  and 
agencies.  These  effects  may  be  direct, 
due  to  actions  on  the  refuge  tracts,  or 
indirect  effects  bom  actions  taken  on 
surrounding  lands.  Actions  include,  but 
are  not  limited  to,  recreation 
management,  road  construction, 
granting  of  utility  rights  of  way,  and 
habitat  restoration  projects  by  the  Fish 
and  Wildlife  Service;  oil  and  gas 
exploration,  extraction,  and/or 
transportation  permitted  by  the  Bureau 
of  Land  Management  and  the  Federal 
Energy  Regulatory  Commission;  road 
construction  and  brush  clearing  by  the 
Immigration  and  Naturalization  Service; 
and  range  improvement  projects, 
including  establishment  of  non-native 
grasses,  funded  through  or  assisted  by 
the  U.S.  Department  of  Agriculture's 
Natural  Resource  Conservation  Service 
and  Farm  Service  Agency. 

Economic  Analjrsis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  critical 
habitat.  We  cannot  exclude  such  areas 
from  critical  habitat  if  such  exclusion 
would  result  in  the  extinction  of  the 
species  concerned. 

Economic  effects  caused  by  listing  the 
Zapata  bladderpod  as  an  endangered 
species  and  by  other  statutes  are  the 
baseline  against  which  the  effects  of 
critical  habitat  designation  are 
evaluated.  The  economic  analysis  must 


then  examine  the  incremental  economic 
effects  and  benefits  of  the  critical  habitat 
designation.  Economic  effects  are 
measiu-ed  as  changes  in  national 
income,  regional  jobs,  and  household 
income.  We  made  the  draft  economic 
emalysis  available  for  public  review  and 
comment  as  described  in  the  "Summary 
of  Comments"  section  of  this  document. 
The  final  analysis,  which  reviewed  and 
incorporated  public  comments  as 
appropriate,  concluded  that  no 
significant  economic  impacts  are 
expected  from  critical  habitat 
designation  above  and  beyond  that 
already  imposed  by  the  listing  of  the 
Zapata  bladderpod  under  the  Act  and 
other  statutes, 

A  copy  of  the  final  economic  analysis 
is  included  in  our  administrative  record 
and  may  be  obtained  by  contacting  our 
office  (see  ADDRESSES  section). 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  designating  critical 
habitat  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  species  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  listed  as  endangered  or  threatened 
and  with  respect  to  its  critical  habitat. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  with  us  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  or  critical  habitat  is  designated 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 


existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us.  Consequently, 
some  Federal  agencies  may  request 
reinitiation  of  consultation  on  actions 
for  which  consultation  has  been 
completed  on  effects  to  the  species,  but 
that  did  not  consider  the  effects  of  the 
action  on  critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  Lesquerella  thamnophila  or  its 
critical  habitat  will  require  section  7 
consultation.  Activities  on  non-Federal 
lands  requiring  a  permit  or  utilizing 
funding  from  a  Federal  agency,  such  as 
a  permit  from  the  U.S.  Army  Corps  of 
Engineers  under  section  404  of  the 
Clean  Water  Act  or  funding  of  a 
highway  project  by  the  Federal  Highway 
Administration,  would  also  be  subject  to 
the  section  7  consultation  process. 
Federal  actions  not  affecting  the  species, 
as  well  as  actions  on  non-federal  lands 
that  are  not  federally  funded  or 
permitted,  would  not  require  section  7 
consultation. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  rule  is  a  significant 
regulatorv'  action  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  (OMB). 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or  more, 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  envirorunent,  or 
other  units  of  government.  We 
conducted  an  analysis  of  the  economic 
impact  of  the  designation  prior  to 
making  this  final  determination, 

fb)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  Table  1  shows  a  comparison  of 
the  effects  on  Federal  actions  resulting 
from  the  species'  listing  versus  those 
expected  to  result  from  critical  habitat 
designation.  Federal  agencies  have  been 
required  to  ensure  that  their  actions  do 
not  jeopardize  the  continued  existence 
of  Lesquerella  thamnophila  since  the 
species  was  listed.  We  will  continue  to 
review  proposed  activities  with  other 
Federal  agencies  as  afforded  through 
section  7  interagency  consultation  per 
the  Endangered  Species  Act  regulations. 
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Table  1  .—Federal  Actions  Potentially  Affected  by  Listing  of  Lesouerella  Thamnophila  and  Additional 

Effects  That  May  Result  From  Critical  Habitat  Designation 


Categories  of  activities 


Activities  potentially  affected  by  species  listing  only ' 


Additional  activities  potentially  affected  by  critical  fiabitat 
designation  ^ 


Federal  Activities  Poten- 
tially Affected  3 


Private  and  otfier  non- 
Federai  Activities  Po- 
tentially Affected " 


Activities  wfiich  remove  or  destroy  occupied  habitat 
whether  by  mechanical,  chemical,  or  other  means  (eg 
soil  disturbance  for  purposes  including  pasture  im- 
provement heavy  recreational  use,  inappropnate  appli- 
cation of  herbicides,  etc  )  sale  exchange,  or  lease  of 
Federal  land  that  contains  occupied  habitat  that  is  likely 
to  result  in  the  habitat  being  destroyed  or  appreciably 
degraded 

Activities  which  require  a  Federal  action  (permit,  author- 
ization or  funding)  and  which  (1)  remove  or  destroy 
occupied  habitat  whether  by  mechanical,  chemical,  or 
other  means  (eg  road  building  and  other  construction 
projects,  inappropriate  application  of  herbicides,  land 
clearing  tor  purposes  including  oil  and  gas  exploration, 
soil  disturbance  for  purposes  including  pasture  im- 
provement, significant  overgrazing  etc  ),  or  (2)  appre- 
ciably decrease  habitat  value  or  quality  through  indirect 
effects  (e  g  introducing  or  encouraging  the  spread  of 
nonnative  species) 


Same  activities  which  appreciably  degrade  or  destroy 
unoccopied  critical  habitat. 


Same  activities  which  appreciably  degrade  or  destroy  un- 
occupied cntical  habitat. 


'  This  column  represents  the  activities  potentially  affected  by  listing  the  Zapata  bladderpod  as  an  endangered  species  under  the  Endangered 
Species  Act  (November  22.  1999  64  FR  224) 

^This  column  represents  the  activities  potentially  affected  by  the  critical  habitat  designation  beyond  the  effects  resulting  from  the  species'  list- 
ing. 

3  Activities  initiated  by  a  Federal  agency 

•*  Activities  initiated  by  a  pnvate  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


(c)  This  final  rule  will  not 
significantly  impact  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients. 
Federal  agencies  are  currently  required 
to  ensure  that  their  activities  do  not 
jeopardize  the  continued  existence  of 
the  species  and  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have 
significant  incremental  effects. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  This  final  rule  follows 
the  requirements  for  determining 
critical  habitat  contained  in  the 
Endangered  Species  Act. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 

et  seq.l 

In  the  economic  analysis  (under 
section  4  of  the  Act),  we  determined 
that  the  designation  of  critical  habitat 
will  have  no  significant  effect  on  a 
substantial  number  of  small  entities.  As 
discussed  under  Regulatory  Planning 
and  Review  above,  this  rule  is  not 
expected  to  result  in  any  significant 
restrictions  in  addition  to  those 
currently  in  existence. 

Small  Business  Regulaton'  Enforcement 
Fairness  Act  15  I'.S.C  804(2)1 

In  the  economic  analysis,  we 
determined  that  designation  of  critical 
habitat  will  not  cause  (a)  any  effect  on 
the  economy  of  SlOO  million  or  more, 
(bj  an  increase  in  costs  or  prices  for 


consumers;  individual  industries; 
Federal.  State,  or  local  government 
agencies;  or  geographic  regions,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  As  discussed  above,  the 
designation  of  critical  habitat  affects 
only  Federal  agency  actions.  The  rule 
will  not  increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  Lesquerella 
thamnophila.  Critical  habitat 
designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits.  The  private  landowner  whose 
property  is  included  in  the  designated 
critical  habitat  will  continue  to  have 
opportunity  to  utilize  their  property  in 
ways  consistent  with  the  survival  of 
Lesquerella  thamnophila. 

Cknernment-to-Government 
Relationship  With  Tribes 

In  accordance  with  the  Presidential 
Memorandum  of  April  29,  1994, 
"Government-to-Government  Relations 
with  Native  American  Tribal 
Governments'  (59  FR  22951),  we  are 


required  to  assess  the  effects  of  critical 
habitat  designation  on  tribal  lands  and 
tribal  trust  resources.  We  are  not 
designating  any  tribal  lands  as  critical 
habitat,  and  we  do  not  anticipate  any 
effects  on  tribal  trust  resources. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

a.  This  rule  will  not  'significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required. 

0.  This  rule  will  not  produce  a 
Federal  mandate  on  State,  local  or  tribal 
governments  or  the  private  sector  of 
$100  million  or  greater  in  any  year,  i.e., 
it  is  not  a  "significant  regulatory  action" 
under  the  Unfunded  Mandates  Reform 
Act.  The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  policy, 
we  requested  information  from  and 
coordinated  development  of  this  critical 
habitat  designation  with  appropriate 
State  resource  agencies  in  Texas.  We 
will  continue  to  coordinate  any  futxire 
designation  of  critical  habitat  for 
Lesquerella  thamnophila  with  the 
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appropriate  State  agencies.  The 
designation  of  critical  habitat  will 
impose  few  additional  restrictions 
beyond  those  ciurently  in  place  and, 
therefore,  has  little  incremental  impact 
on  State  and  local  governments  and 
their  activities.  The  designation  may 
have  some  benefit  to  these  governments 
in  that  the  areas  essential  to  the 
conservation  of  the  species  are  more 
clearly  defined,  and  the  primeiry 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  specifically  identified. 

Civil  Justice  Refiorm 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  determined  that 
this  rule  does  not  unduly  burden  the 
judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  The  Office  of  the  Solicitor 
reviewed  this  final  determination.  We 
made  every  effort  to  ensure  that  this 
final  determination  contains  no  drafting 
errors,  provides  clear  standards, 
simplifies  procedures,  reduces  burden, 
and  is  clearly  written  such  that 
litigation  risk  is  minimized. 

National  Environmental  Policy  Act 

It  is  our  position  that,  outside  these 
areas  covered  by  the  U.S.  Tenth  Circuit 
Coiirt,  we  do  not  need  to  prepare  an 
enviromnental  analysis  as  defined  by 
the  National  Enviromnental  Policy  Act 
(NEPA)  in  connection  with  designating 
criticd  habitat.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244).  This 
assertion  was  upheld  in  the  courts  of  the 
Ninth  Circuit  (Douglas  County  v. 


Babbitt),  48  F.3d  1495  (Ninth  Circuit 
Oregon  1995),  cert,  denied  116  S.  Ct. 
698  (1996).  However,  when  critical 
habitat  involves  states  within  the  Tenth 
Circuit,  pursuant  to  the  ruling  in  Catron 
County  Board  of  Commissioners  v.  U.S. 
Fish  and  Wildlife  Service.  75  F.3d  1429 
(10th  Circuit  1996),  we  undertake  a 
NEPA  analysis  for  critical  habitat 
designation.  Although  Lesquerella 
thamnophila  does  not  occur  in  any  1 0th 
Circuit  states,  this  designation  is  subject 
to  10th  Circuit  review  because  the  case 
compelling  the  settlement  agreement 
was  filed  in  New  Mexico.  Thus,  we 
prepared  an  Environmental  Assessment 
and  a  Finding  of  No  Significant  Impact 
for  this  action. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  imder  the  Paperwork 
Reduction  Act  is  required.  This  rule 
references  incidental  take  permits 
which  contain  information  collection 
activity.  The  Fish  and  Wildlife  Service 
has  0MB  approval  for  the  collection 
under  OMB  Control  Number  1018-0094. 
The  Service  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record- 
keeping requirements.  Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17. 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PARTI  7— {AMENDED] 

1.  The  authority  citation  for  pairt  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544:  16  U.S.C.  4201^245;  Pub.  L.  9»- 
625.  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.12(h)  revise  the  entr\-  for 
"Lesquerella  thamnophila"  under 
"FLOWERING  PLANTS"  to  read  as 
follows: 

§  17.12    Endangered  and  threatened  plants. 

***** 

(h)*  *  * 


Species 


Scientific  name 

FLOWERING 
PLANTS 


Common  name 


Historic  range 


Family 


Status       When  listed 


Cntical 
habitat 


Specia' 
rules 


Lesquerella 
thamnophila 


Zapata  U.S.A.  . 

bladderpod (TX). 

Mexico. 


Brassicaceae  E 


671 


17.96(a) 


N/A 


I 

3.  In  §  17.96  add  critical  habitat  for 
Lesquerella  thamnophila,  Zapata 
bladderpod,  in  alphabetical  order  by 
scientific  name  under  Family 
Brassicaceae  to  read  as  follows: 


§  1 7.96    Critical  habitat-plants. 

(a)  Flowering  plants. 

***** 

Family  Brassicaceae:  Lesquerella 
thamnophila  (Zapata  bladderpod) 

1.  Critical  habitat  units  are  depicted 
for  Starr  County,  Texas,  on  the  maps 
below.  Critical  habitat  includes  National 


Wildlife  Refuge  tracts  and  one  private 
land  site.  Maps  are  for  general 
informational  purposes  only;  the  legal 
descriptions  precisely  define  critical 
habitat  boundaries. 

2.  Within  these  areas,  the  primary 
constituent  elements  include: 

(a)  Arid  upland  habitats  of  various 
soil  types,  including  highly  calcareous 
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sandy  loam  to  loamy  sand,  with  low  to 
moderate  salinitv  levels  on  low  sloping 
hills; 

(b)  Absence  of  substantial  previous 
soil  disturbance  and  seeding  or  smidint; 
of  exotic  grasses,  and 


(c)  A  sparse  overstor\'  of  shrub  species 
t\  pic;al  of  the  Tamaulipan  biotic 
province,  but  lacking  a  complete  canopy 
as  might  be  providt;d  bv  a  continuous 
iiverstorv  dominated  bv  mesquite 
[Prosopis  iilundulosa). 


3.  Existing  features  and  structures, 
such  as  buildings,  roads,  railroads, 
urban  development,  and  other  features 
not  containing  primary  constituent 
elements,  are  not  considered  critical 
habitat. 


n  ■*  ■*  t\f\ 


1  -»    /  r-"     ■    I 
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Intl.  Falcon 
reservoir 
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Map  1.  General  Vicinity  Map  of  South  Texas 
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Zapat 


Refuge  Tracts 


Cuellar 
Chapeno 
Arroyo  Morteros 


/ 


Map  2.  General  Locations  of  Critical  Habitat  Units 
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Critical  Habitat  on  Lower  Rio  Grande 
Valley  National  Wildlife  Refuge  Tracts, 
Starr  County.  Texas  (Area 
measurements  are  approximate.): 

Unit  1,  Cuellar  Tract  (18  hectares  (ha); 
45  acres  (ac))— (Segment  669).  Note:  All 
bearings  are  based  on  the  Texas  State 
Plane  Coordinate  System,  South  Zone, 
as  referenced  by  the  National  Geodetic 
Survey  Triangulation  Station  "LABRA" 
(not  found)  having  State  plane 
coordinates  of  N  =  331.881.065.  E  = 
1.794,777.75.  The  scale  factor  used  is 
0.9999252,  and  the  theta  angle  is  -  00° 
37  32" .  All  areas  and  distances  are  true 
surface  measurements.  Beginning  at  a 
standard  U.S.  Fish  and  Wildlife  Service 
(FWS)  aluminum  monument  set  for 
corner  on  the  southeasterly  line  of 
Porcion  No.  59  and  the  northeast  comer 
of  Share  35  and  stamped  "Tract  669, 
COR.  No.  1,  R.P.L.S.  #4303"  and  having 
a  State  plane  coordinate  value  of  N  = 
320.083.51,  E  =  1,799,578.77,  from 
which  triangulation  station  "LABRA", 
bears  N  22°  08'  38"W,  12,737.98  feet; 
thence,  in  a  southwesterly  direction 
along  the  common  line  of  Porcion  59 
and  60,  S  54°  32'  24'TV.  2,290.19  feet, 
to  a  standard  FWS  aluminum 
monument  set  for  comer,  being  the 
common  comer  of  Shares  35  and  26  and 
stamped  "Tract  669,  COR.  No.  2, 
R.P.L.S.  No.  4303;  thence,  in  a 
northwesterly  direction  along  the 
common  line  of  Share  35  with  Shares  26 
and  27,  N  35°  27'  36'TA^,  640.00  feet  to 
a  standard  FWS  aluminum  monument 
set  for  corner,  being  the  most  southerly 
common  corner  of  Shares  35  and  34  and 
stamped  "Tract  669,  COR.  No.  3, 
R.P.L.S.  No.  4303";  thence,  in  a 
northeasterly  direction  along  the 
common  line  of  Shares  35  and  34;  N  54° 
32'  24"E,  2,290.19  feet  to  a  standard 
FWS  aluminum  monument  set  for 
comer,  being  the  most  northerly 
common  comer  of  shares  35  and  34  and 
stamped  "Tract  669,  COR.  No.  4. 
R.P.L.S.  No.  4303;  thence,  in  a 
southeasterly  direction  along  the 
common  line  of  Shares  35  and  36 
Parcel-A;  S  35°  27'  36"  E,  640.00  feet  to 
the  point  of  beginning  and  containing 
33.648  acres  of  land. 

(Cuellar  Tract— Segment  672).  Note: 
All  bearings  are  based  on  the  Texas 
State  Plane  Coordinate  System.  South 
Zone,  as  referenced  by  U.S.  Fish  and 
Wildlife  Service  GPS  Moniunent  No. 
105  having  State  plane  coordinates 
(NAD  27)  of  N  =  311,099.90.  E  = 
1,799,824.45.  The  scale  factor  used  is 
0.9999252,  and  the  theta  angle  is  -  0(f 
37  32".  All  areas  and  distances  are  tme 
surface  measurements.  Beginning  at  a 
standard  FWS  aluminum  monument  set 
for  corner  on  the  common  line  between 


Porcions  59  and  60,  and  being  the 
northeast  comer  of  Share  26  and 
stamped  "Tract  672.  COR.  No.  1. 
R.P.L.S.  No.  3680"  and  having  a  State 
plane  coordinate  value  of  N  = 
318,737.64,  E  =  1,797,725.36.  from 
which  FWS  GPS  Monument  No.  105 
bears  S  15°  22'  02"  E,  7,920.94  feet; 
thence,  in  a  southeasterly  direction 
along  the  common  line  of  Porcion  59 
and  60,  S  54°  27'  12"W,  806.50  feet  to 
a  standard  FWS  aluminum  monument 
set  for  comer,  being  the  southeast  corner 
of  said  north  one-half  ('-)  of  Share  26. 
same  being  the  northeast  corner  of  the 
south  one-half  (V^)  of  Share  26  and 
stamped  "Tract  672,  COR.  No.  2, 
R.P.L.S.  No.  3680";  thence,  in  a 
northwesterly  direction  along  the 
common  line  of  said  north  and  south 
one-half  {V2)  of  Share  26;  N  35°  27'  36" 
W,  463.31  feet  to  a  standard  FWS 
aluminum  monument  set  for  comer  in 
the  common  line  between  Shares  26  and 
27  and  stamped  "Tract  672,  COR.  No.  3. 
R.P.L.S.  No.  3680";  thence,  in  a 
northeast  direction  along  the  common 
line  of  Shares  26  and  27;  N  54° 
32Prime;;  24"  E.  806.50  feet  to  a 
standard  FWS  aluminum  monument  set 
for  comer,  being  the  most  northerly 
common  comer  of  Shares  26  and  27  in 
the  south  line  of  Share  35  and  stamped 
"Tract  672,  COR.  No.  4,  R.P.L.S.  No. 
3680";  thence,  in  a  southeasterly 
direction  along  the  common  line  of 
Shares  35  and  26;  S  35°  27'  36"  E, 
462.09  feet  to  the  point  of  beginning  and 
containing  8.567  acres  of  land. 

(Cuellar  Tract— Segment  673).  Note: 
All  bearings  are  based  on  the  Texas 
State  Plane  Coordinate  System,  South 
Zone,  as  referenced  by  FWS  GPS 
Monument  No.  105  having  State  plane 
coordinates  (NAD  27)  of  N  =  311.099.90. 
E  =  1,799,824.45.  The  scale  factor  used 
is  0.9999252,  and  the  theta  angle  is 
-  00°  3T  32".  All  areas  and  distances 
are  true  surface  measurements. 
Beginning  at  a  standard  FWS  aluminum 
monument  set  for  the  common  north 
comer  of  Shares  26  and  27.  in  the  south 
line  of  Share  35  and  stamped  "Tract 
672,  COR.  No.  4,  R.P.L.S.  No.  3680"  and 
having  a  state  plane  coordinate  value  of 
N  =  319,114.02,  E  =  1,797,457.29.  from 
which  FWS  GPS  Monument  No.  105 
bears  S  16°  27'  21"  E,  8,356.40  feet; 
thence,  in  a  southwesterly  direction 
along  the  common  line  of  Shares  26  and 
27,  S  54°  32'  24"  N,  806.50  feet  to  a 
standard  FWS  aluminum  monument  set 
for  corner,  being  the  southeast  corner  of 
said  north  one-half  (^'2)  of  Share  27. 
same  being  the  northeast  corner  of  the 
south  one-half  (^  i-)  of  Share  27  and 
stamped  "Tract  672,  COR.  No.  3, 
R.P.L.S.  No.  3680";  thence,  in  a 


northwesterly  direction  along  the 
common  line  of  said  north  and  south 
one-half  ('2)  of  Share  27;  N  35"  27' 36" 
W.  592.30  feet  to  a  standard  FWS 
aluminum  monument  set  for  corner  in 
the  common  line  between  Shares  27  and 
28  and  stamped  "Tract  674.  COR.  No  3, 
R.P.L.S.  No.  3680":  thence,  in  a 
northeasterly  direction  along  the 
common  line  of  Shares  27  and  28.  N  54° 
32'  24"  E.  806.50  feet  to  a  standard  FWS 
aluminum  monument  set  for  comer, 
being  the  most  northerly  common 
corner  of  Shares  27  and  28  in  the  south 
line  of  Share  34  and  stamped  "Tract 
674,  COR.  No.  2.  R.P.L.S.  No.  3680"; 
thence,  in  a  southeasterly  direction 
along  the  common  line  of  Shares  34  and 
27.  S  35°  27'  36"  E.  592.30  feet  to  the 
point  of  beginning  and  containing 
10.966  acres  of  land. 

(Cuellar  Tract— Segment  672).  Note: 
All  bearings  are  based  on  the  Texas 
State  Plane  Coordinate  System.  South 
Zone,  as  referenced  by  FWS  GPS 
Monument  No.  105  having  State  plane 
coordinates  (NAD  27)  of  N  =  311.099.90, 
E  =  1,799.824.45.  The  scale  factor  used 
is  0.9999252.  and  the  theta  angle  is 
-  00°  37' 32".  All  areas  and  distances 
are  true  surface  measurements. 
Beginning  at  a  standard  FWS  aluminum 
monument  set  replacing  a  1-inch  iron 
pipe  found  for  the  common  north  corner 
of  Shares  28  and  29.  in  the  south  line 
of  Share  33  and  stamped  "Tract  674. 
COR.  No.  1.  R.P.L.S.  No.  3680";  and 
having  a  state  plane  coordinate  value  nf 
N  =  320,078.90,  E  =  1,796.770.06.  from 
which  FWS  GPS  Monument  No.  105 
bears  S  18=47'  11"E.  9,484.36  feet: 
thence,  in  a  southeasterly  direction 
along  the  common  line  of  Share  28  and 
Shares  33  and  34,  S  35'  27'  36"  E. 
592.30  feet  to  a  standard  FWS 
aluminum  monument  set  for  corner, 
being  the  common  northerly  corner  of 
Shares  28  and  27  and  stamped  "Tract 
674,  COR.  No.  2.  R.P.L.S.  No.  3680": 
thence,  in  a  southwesterly  direction 
along  the  common  line  of  said  Share  28 
and  27:  S  54    32'  24"  W.  806.50  feet  to 
a  standard  FWS  aluminum  monument 
set  for  the  southeasterly  corner  of  said 
north  one-half  ('  0  of  Share  28.  same 
being  the  northeasterly  corner  of  the 
south  one-half  ('.;)  of  Share  28  and 
stamped  "Tract  674,  COR.  No.  3. 
R.P.L.S.  No.  3680";  thence,  in  a 
northwesterly  direction  along  the 
common  line  of  the  north  and  south 
one-half  {'  2]  of  Share  28.  N  35=  27'  36" 
W.  592.30  feet  to  a  standard  FWS 
aluminum  monument  set  for  corner  in 
the  common  line  between  Shares  28  and 
29  and  stamped  "Tract  674.  COR.  No.  4. 
R.P.S.  No.  3680";  thence,  in  a 
northeasterlv  direction  along  the 
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common  line  of  Shares  28  and  29,  N  54"      beginning  and  containing  10  966  acres 
32'  24"  E.  806  50  feet  to  the  point  of  of  land 


t 


N 


Falcon 
Reservoir 


2098 


MEXICO 


Salineno 


Unit  1.  Cuellar  Tract  (18  hectares  (ha);  45  acres  (ac)) 


Unit  2.  Chapeno  Tract  (28  ha;  69  ac)— 
(Chapeno  Tract— Segment  660).  Note: 
All  bearings  and  distances  are  based  on 
the  International  Boundary  Commission 
Monuments  as  referenced  by  the  U.S.C. 
&  G.S.  Triangulation  Station  "LABRA." 
The  scale  factor  used  is  0.9999252.  and 
the  theta  angle  is  -  00°  ST  ST  (NAD 
1927).  All  areas  shown  are  true  ground 
areas.  Commencing  for  reference  at  the 
U.S.C.  &  G.S.  triangulation  station 
"LABRA,"  having  coordinate  values:  x  = 
1,794,777.75,  y  =  331,881.06;  thence,  S 
02°  08'  43"  W,  a  distance  of  9,020.47  feet 
to  the  northwesterly  boimdary  line  of 
said  44.900-acre  tract  for  the  northmost 
comer  of  said  Share  No.  17  and  being 
comer  No.  1  and  the  northenmiost 
comer  and  place  of  beginning  of  the 
tract  herein-described;  thence,  along  the 
northeasterly  boundary  line  of  Share 
No.  17  and  tie  southwesterly  boundary 
line  of  a  35-foot  perpetual  easement,  S 
32°  11'  36"  E,  840.62  feet  to  the 
eastermnost  corner  of  said  Share  No.  1 7 
and  being  comer  No.  2  of  this  tract; 
thence,  along  the  southeasterly 
boundary  line  of  Share  No.  17  and  the 
northwesterly  boundary  line  of  Share 
No.  18,  S  47°  29'  30"  W,  293.59  feet  to 
a  said  point  on  a  fence  line  along  the 
southwesterly  boundary  line  of  said 
44.900-acre  tract  for  the  southernmost 
comer  of  said  Share  No.  17  and  being 
comer  No.  3  of  this  tract;  thence, 
following  said  fence  line  along  the 
southwesterly  boundary  line  of  Share 
No.  17  and  the  southwesterly  boundary 
line  of  said  44.900-acre  tract,  N  30°  16' 
28"  W,  166.16  feet  to  a  standard  FWS 
aluminum  monument  stamped  "Tract 
(660),  R.P.S.  No.  4731"  set  for  a  comer 
of  said  44.900-acre  tract  and  being 
comer  No.  4  of  this  tract;  thence, 
continuing  along  said  fence  line  along 
the  southwesterly  boiindary  line  of 
Share  No.  17  and  the  southwesterly 
boundary  line  of  said  44.900-acre  tract, 
N  31°  04'  59"  W,  684.02  feet  to  a 
standard  FWS  aluminum  monument 
stamped  "Tract  (660),  R.  P.  S.  No.  4731" 
set  for  the  westenunost  comer  of  said 
44.900-acre  tract  and  being  comer  No.  5 
of  this  tract,  thence,  following  a  fence 
line  along  the  northwesterly  boundary 
line  of  Share  No.  17  and  the 
northwesterly  boundary  line  of  said 
44.900-acre  tract,  N  48°  42'  36"  E,  273.46 
feet  to  the  place  of  beginning  and 
containing  5.396  acres  of  land. 

(Chapeno  Tract— Segment  661).  Note: 
All  bearings  and  distances  are  based  on 
the  Intemational  Boundary  Commission 
Monuments  as  referenced  by  the  U.S.C. 
&  G.S.  triangulation  station  "LABRA." 
The  scale  factor  used  is  00.9999252,  and 
the  theta  angle  is  -  0(f  St  32r  (NAD 
1927).  All  areas  shown  are  true  ground 


areas.  Commencing  for  reference  at  the 
U.S.C.  &  G.S.  triangulation  station 
"LABRA,"  having  coordinate  values:  x  = 
1,794,777.75,  y  =  331.881.06;  thence,  S 
00°  48'  20"  E,  a  distance  of  9,702.45  feet 
to  the  northernmost  comer  of  said  Share 
No.  18  and  being  comer  No.  1  and  the 
northernmost  comer  and  place  of 
beginning  of  the  tract  herein-described; 
thence,  along  the  northeasterly 
boimdary  line  of  Share  No.  18  and  the 
southwesterly  boundary  line  of  Share 
No.  19,  S  42°  40'  05"  E,  623.01  feet  to 
a  point  on  a  fence  line  along  the 
southeasterly  boundary  line  of  said 
44.900-acre  tract  for  the  easternmost 
comer  of  said  Share  No.  18  and  being 
comer  No.  2  of  this  tract;  thence, 
following  said  fence  line  along  the 
southeasterly  boimdary  line  of  Share 
No.  18  and  the  southeasterly  boundary 
line  of  said  44.900-acre  tract,  S  54°  58' 
43"  W,  14.82  feet  to  a  standard  FWS 
aluminum  monument  stamped  "Tract 
(661),  R.  P.  S.  No.  4731"  set  for  a  corner 
of  said  44.900-acre  tract  and  being 
comer  No.  3  of  this  tract;  thence, 
continuing  along  said  fence  line  along 
the  southeasterly  boundary  line  of  Share 
No.  18  and  the  southeasterly  boundary 
line  of  said  44.900-acre  tract,  S  54°  17' 
40"  W,  442.61  feet  to  a  standard  FWS 
aluminum  monument  stamped  "Tract 
(661),  R.  P.  S.  No.  4731"  set  for  the 
southenunost  comer  of  said  44.900-acre 
tract  and  being  comer  No.  4  of  this  tract; 
thence,  following  a  fence  line  along  the 
southwesterly  boundary  line  of  Share 
No.  18  and  the  southwesterly  boundary' 
line  of  said  44.900-acre  tract,  N  30°  16'' 
28"  W,  581.86  feet  to  a  point  for  the 
westenmiost  comer  of  said  Share  No.  18 
and  being  comer  No.  5  of  this  tract; 
thence,  along  the  southeasterly 
boundary  line  of  Share  No.  17  and  the 
northwesterly  boundary  line  of  Share 
No.  18,  N  47°  29'  30"  E,  329.16  feet  to 
the  place  of  beginning  and  containing 
5.396  acres  of  land. 

(Chapeno  Tract— Segment  662).  Note: 
All  bearings  and  distances  are  based  on 
the  International  Boundary  Commission 
Monuments  as  referenced  by  the  U.S.C. 
&  G.S.  triangulation  station  "LABRA." 
The  scale  factor  used  is  00.9999252,  and 
the  theta  angle  is  -  00°  37'  32"  (NAD 
1927).  All  areas  shown  are  true  ground 
areas.  Commencing  for  reference  at  the 
U.S.C.  &  G.S.  triangulation  station 
"LABRA,"  having  coordinate  values:  x  = 
1,794,777.75,  y  =  331,881.06;  thence,  S 
00°  53'  22"  E,  a  distance  of  9,308.09  feet 
to  the  northernmost  corner  of  said  Share 
No.  19  and  being  comer  No.  1  and  the 
northernmost  comer  and  the  place  of 
beginning  of  the  tract  herein-described: 
thence,  along  the  northeasterly 
boundary  line  of  Share  No.  19  and  the 


southwesterly  boundary  line  of  Share 
No.  20,8  41°  14'45"E,"941.54  feet  to 
a  point  on  a  fence  line  along  the 
southeasterly  boundary  line  of  said 
44.900-acre  tract  for  the  easternmost 
corner  of  said  Share  No.  19  and  being 
comer  No.  2  of  this  tract;  thence, 
following  said  fence  line  along  the 
southeasterly  boundary  line  of  Share 
No.  19  and  the  southeasterly  boundary- 
line  of  said  44.900-acre  tract,  S  55°  22' 
51"  W,  8.49  feet  to  a  standard  FWS 
aluminum  monument  stamped  "Tract 
(662),  R.  P.  S.  No.  4731"  set  for  a  corner 
of  said  44.900-acre  tract  and  being 
corner  No.  3  of  this  tract;  thence, 
continuing  along  said  fence  line  along 
the  southeasterly  boundary  line  of  Share 
No.  19  and  the  southeasterly  boundary 
line  of  said  44.900-acre  tract,  S  54^  58' 
43"  W,  243.72  feet  to  the  southernmost 
comer  of  Share  No.  19  and  being  corner 
No.  4  of  this  tract;  thence,  along  the 
northeasterly  boundary  line  of  Share 
No.  18  and  the  southwesterly  boundary 
line  of  Share  No.  19,  N  42==  40' 05  W, 
623.01  feet  to  a  comer  of  Share  No.  19 
and  being  corner  No.  5  of  this  tract; 
thence,  along  the  northeasterly 
boundary  line  of  a  35-foot  perpetual 
easement  and  the  southwesterly 
boundary  line  of  Share  No.  19,  N  32"  08' 
41"  W,  293.64  feet  to  the  westernmost 
corner  of  said  Share  No.  19  and  being 
corner  No.  6  of  this  tract:  thence,  along 
the  southeasterly  boundary'  line  of  a  35- 
ft.  perpetual  easement  and  the 
northwesterly  boundary  line  of  Share 
No.  19,  N  48°  23'  35"  E,"  219.73  feet  to 
the  place  of  beginning  and  containing 
5.396  acres  of  land. 

(Chapeno  Tract— Segment  663).  Note: 
All  bearings  and  distances  are  based  on 
the  Intemational  Boundary  Conmiission 
Monuments  as  referenced  by  the  U.S.C. 
&  G.S.  triangulation  station  "LABRA." 
The  scale  factor  used  is  00.9999252.  and 
the  theta  angle  is  -  00"  3/  32"  (NAD 
1927).  All  areas  shown  are  true  ground 
areas.  Commencing  for  reference  at  the 
U.  S.  C.  &  G.  S.  triangulation  station 
"LABRA,"  having  coordinate  values:  x  = 
1.794.777.75,  v  =  331,881.06:  thence.  S 
01°  55'  50"  E.  a  distance  of  9,166.26  feet 
to  the  northernmost  corner  of  said  share 
No  20,  and  being  corner  No.  1 ,  and  the 
northernmost  corner  and  place  of 
beginning  of  the  tract  herein-described: 
thence,  along  the  northeasterly 
boundary  line  of  Share  No.  20  and  the 
southwesterly  boundarv  line  of  Share 
No.  21 .  S  44°'l  7'  45"  £.975.87  feet  to 
a  point  on  a  fence  line  along  the 
southeasterly  boundary  line  of  said 
44.900-acre  tract  for  the  easternmost 
corner  of  said  Share  No.  20  and  being 
corner  No.  2  of  this  tract:  thence, 
following  said  fence  line  along  the 
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southeasterly  boundan-  lino  of  Share 
N'o.  20  and  the  southeasterlv  bounddr\ 
line  of  said  44.900-acre  tract:  S  55    22' 
51"  \V.  2  73.48  feet  to  the  souther^^u)^t 
comer  of  Share  No.  20  and  being  corner 
No.  3  of  this  tract:  thence,  along  the 
northeasterly  boundar\'  line  of  Share 
No.  19  and  the  southvvesterlv  bounilarv 
line  of  Share  .No.  20.  .N  4r  14'  4.t  '  \V, 
941  54  feet  to  the  westernmost  corner  nf 
Share  No  20  and  being  corner  No  4  of 
this  tract:  thence,  along  the 
southeasterly  boundary'  line  of  a  35  ft 
perpetual  easement  and  the 
northwesterly  boundarv  line  of  Share 
No   20.  N  48-'  23' 35"  £.219.73  feet  to 
the  place  of  beginning  and  containing 

5  396  acres  of  land. 

(Chapeno  Tract — Segment  664]   Note 
All  bearings  and  distances  are  based  on 
the  International  Boundar\'  C^ommission 
VIonuments  as  referenced  bv  the  US  C:. 

6  G.S  triangulation  station  "LABR.A." 
The  scale  factor  used  is  00  9999252.  and 
the  theta  angle  is  -  00'  3T  J2"  {\.\D 
1927).  .\11  areas  shown  are  true  ground 
areas.  Clommencing  for  reference  at  the 
L'.S.C.  &  G.S  triangulation  station 
■■LABRj\."  having  coordinate  values:  \  = 
1.794.777.75,  v  =  331.881,06:  thence.  S 
03-  00'  15"  E,  a  distance  of  9.027.56  feet 
to  the  northernmost  corner  of  said  Share 
No.  21  and  being  corner  No.  1  and  the 
northernmost  corner  and  place  of 
beginning  of  the  tract  herein-described: 
thence,  along  the  northeasterlv 
boundary  line  of  Share  No.  21  and  the 
southvvesterlv  boundary  line  of  Share 
.No  22.  S  46     18'  57'  £.1,008.60  feet 

to  a  point  on  a  fence  line  along  the 
southeasterly  boundary  line  of  said 
44.900-acre  tract  for  the  easternmost 
corner  of  Share  No.  21  and  being  corner 
No.  2  of  this  tract:  thence,  following  said 
fence  line  along  the  southeasterK 
boundary  line  of  Share  .No.  21  and  the 
southeasterly  boundary  line  of  said 
44.900-acre  tract.  S  54'  17'  59"  \V,  5b  ()4 
feet  to  a  standard  FWS  aluminum 
monument  stamped   Tract  (664).  R.  P 
S.  No  4731  "  set  for  a  corner  of  said 
44.900-acre  tract  and  being  corner  No  3 
of  this  tract:  thence,  continuing  along 
said  fence  line  along  the  southeasterlv 
boundary  line  of  Share  No  21  and  the 
southeasterlv  boundarv  line  of  said 
44.900-acre  tract.  S  55'  22'  51"  VV. 
202.51  feet  to  the  southernmost  corner 
of  Share  No.  21  and  being  comer  No  4 
of  this  tract:  thence,  along  the 
northeasterly  boundar\-  line  of  Share 
No.  20  and  the  southwesterly  boundarv 
line  of  Share  No.  2 1 .  .N  44=  17'  45"  W. 
975.87  feet  to  the  westernmost  corner  of 
Share  No.  21  and  being  corner  No.  5  of 
this  tract:  thence,  along  the 
southeasterly  boundary  line  of  a  35-foot 
perpetual  easement  and  the 


northwesterly  boundarv  line  of  Share 
No.  21.  N  48^  23' 35"  £.219.73  feet  to 
the  place  of  beginning  and  containing 
5  396  aires  of  land. 

(Chapeno  Tract — Segment  665).  Note: 
.\11  bearings  and  distances  are  based  on 
the  International  Boundary  Commission 
Monuments  as  referenced  by  the  U.S.C. 
cSi  C;.S  Triangulation  station  "LABRA." 
The  si:ale  factor  used  is  00.9999252.  and 
the  theta  angle  is  -  00"  3/  .32"  (NAD 
1927).  All  areas  shown  are  true  ground 
areas.  (Commencing  for  reference  at  the 
L'.S.t^  &  G.S.  Triangulation  station 
■  LABR.A.  "  having  coordinate  values:  .x  = 
1794.777.75,  y  =  331.881.06:  thence.  S 
04    06'  ,^8"  E,  a  distance  of  8,892.12  feet 
to  the  northernmost  corner  of  said  Share 
No.  22  and  being  corner  No.  1  and  the 
northernmost  comer  and  place  of 
beginning  of  the  tract  herein-described: 
thence,  following  a  fence  line  along  the 
northeasterly  boundary  line  of  Share 
No.  22  and  the  southwesterly  boundary 
line  of  Share  No.  23.  S  47-  33'31"£. 
1.036.06  feet  to  a  point  on  a  fence  line 
along  the  southeasterly  boundary  line  of 
said  44.900-acre  tract  for  the 
easternmeist  corner  of  said  Share  No.  22 
and  being  corner  No.  2  of  this  tract: 
thence,  following  said  fence  line  along 
the  southeasterlv  boundary  line  of  Share 
No.  22  and  the  southeasterly  boundary 
line  of  said  44.900-acre  tract,  S  54=  17' 
59"  W,  245.67  feet  to  the  southernmost 
corner  of  Share  No.  22  and  being  corner 
No  3  of  this  tract;  thence,  along  the 
northeasterly  boundary  line  of  Share 
.No.  21  and  the  southwesterly  boundary 
line  of  Share  .No.  22,  N  46=  18'  57"  W,  ' 
1.008  60  feet  to  the  westernmost  corner 
of  Share  No.  22  and  being  corner  No.  4 
of  this  tract:  thence,  along  the 
southeasterly  boundary  line  of  a  35-foot 
perpetual  easement  and  the 
northwesterly  boundary  line  of  Share 


No 


>.  N  48'  23'  35"  £,  219.73  feet  to 


the  place  of  beginning  and  containing 

5  396  acres  of  land. 

(C:hapeno  Tract— Segment  666).  .Note: 
All  bearings  and  distances  are  based  on 
the  International  Boundary  Commission 
Monuments  as  referenced  by  the  U.S.C. 

6  G.S.  triangulation  station  "LABRA." 
The  scale  factor  used  is  00.9999252.  and 
the  theta  angle  is  -  00°  37  32"  (NAD 
1927).  All  areas  shown  are  true  ground 
areas.  Commencing  for  reference  at  the 
use.  &  G.S.  Triangulation  station 
"LABRA."  having  coordinate  values:  x  = 
1.794,777.75.  v  =331,881.06:  thence.  S 
05    15'  03"  £,  a  distance  of  8,710.10  feet 
to  the  northernmost  corner  of  said  Share 
No,  23  and  being  corner  No.  1  and  the 
northernmost  corner  and  place  of 
beginning  of  the  tract  herein-described: 
thence,  following  a  fence  line  along  the 
northeasterly  boundary  line  of  Share 
No,  23  and  the  southwesterly  boundary 


line  of  said  Share  No.  24,  S  48  *=  10'  23" 
E.  1,061.62  feet  to  a  point  on  a  fence  line 
along  the  southeasterly  boundarv  line  of 
said  44.900-acre  tract  for  the 
easternmost  corner  of  Share  No. 23  and 
being  comer  No.  2  of  this  tract;  thence, 
following  said  fence  line  along  the 
southeasterly  boundary  line  of  Share 
No.  23  and  the  southeasterly  boundary 
line  of  said  44.900-acre  tract,  S  54°  17' 
59"  W,  234.95  feet  to  the  southernmost 
corner  of  Share  No. 23  and  being  corner 
No.  3  of  this  tract;  thence,  along  the 
northeasterly  boundary  line  of  Share 
No.  22  and  the  southwesterly  boundary 
line  of  Share  No.  23,  N  47°  33'  31"  VV.  ' 
1.036.06  feet  to  the  westernmost  comer 
of  Share  No.  23  and  being  corner  No.  4 
of  this  tract;  thence,  along  the 
southeasterly  boundary  line  of  a  35-ft. 
perpetual  easement  and  the 
northwesterly  boundarv  line  of  Share 
No.  23,  N  48°  23' 35"  £,'219.73  feet  to 
the  place  of  beginning  and  containing 
5.396  acres  of  land. 

(Chapeno  Tract — Segment  667).  Note: 
All  bearings  and  distances  are  based  on 
the  International  Boundary  Commission 
Monuments  as  referenced  by  the  U.S.C. 
&  G.S.  Triangulation  station  "LABRA." 
The  scale  factor  used  is  00.9999252,  and 
the  theta  angle  is  -00°  37  32"  (NAD 
1927).  All  areas  shown  are  true  ground 
areas.  Commencing  for  reference  at  the 
U.S.C.  &  G.S.  Triangulation  station 
"LABRA."  having  coordinate  values:  x  = 
1,794.777.75,  y  =  331,881.06;  thence,  S 
06°  25'  32"  E,  a  distance  of  8,631.65  feet 
to  the  northeasterly  boundary  line  of 
said  44.900-acre  tract  for  comer  No.  1 
and  the  place  of  beginning  of  the  tract 
herein-described;  thence,  following  a 
fence  line  along  the  northeasterly 
boundary  line  of  share  No.  24  and  the 
northeasterly  boundarv  line  of  said 
44.900-acre  tract.  S  51°  42'  47"  £,  679.97 
feet  to  a  standard  FWS  aluminum 
monument  stamped  "Tract  (667),  R.  P. 
S.  No.  4731"  set  for  a  comer  of  said 
44.900-acre  tract  and  being  comer  No.  2 
of  this  tract;  thence,  continuing  along 
the  fence  line  along  the  northeasterly 
boundary  line  of  Share  No.  24  and  the 
northeasterly  boundarv  line  of  said 
44.900-acre  tract,  S  01°  11'  48"  E,  136.46 
feet  to  a  standard  FWS  aluminum 
monument  stamped  "Tract  (667),  R.  P. 
S.  No.  4731"  set  for  a  comer  of  said 
44.900-acre  tract  and  being  corner  No.  3 
of  this  tract;  thence,  continuing  along 
the  fence  line  along  the  northeasterly 
boundary  line  of  Share  No.  24  and  the 
northeasterly  boundary  line  of  said 
44.900-acre  tract,  S  54°  15'  17"  £,  309,21 
feet  to  a  standard  FWS  aluminum 
monument  stamped  "Tract  (667),  R.  P. 
S.  No.  4731"  set  on  a  fence  line  for  the 
easternmost  comer  of  Share  No.  24  and 
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being  on  the  southeasterly  boundary 
line  of  said  44.900-acre  tract  and  being 
comer  No.  4  of  this  tract;  thence, 
following  said  fence  line  along  the 
southeasterly  boundary  line  of  share  No. 
24  and  the  southeasterly  boundary  line 
of  said  44.900-acre  tract,  S  54°  17'  59" 
W.  197.94  feet  to  the  southernmost 


corner  of  Share  No.  24  and  being  comer 
No.  5  of  this  tract;  thence,  following  said 
fence  line  along  the  southwesterly 
boundary  line  of  Share  No.  24  and  the 
northeasterly  boundarv  line  of  Share 
No.  23,  N  48°  10' 23"  W.  1.061.62  feet 
to  the  westernmost  comer  of  Share  No. 
24  and  northernmost  corner  of  Share 


No.  23  and  being  corner  No.  6  of  this 
tract:  thence,  along  the  southeasterly 
boundary  line  of  a  35-ft.  perpetual 
easement  and  the  northwesterly 
boundary  line  of  Share  No.  24.  N  48"  23' 
35"  £.  219.73  feet  to  the  place  of 
beginning  and  containing  5.396  acres  of 
land. 
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Unit  2.  Chapeno  Tract  (28  ha;  69  ac) 


Unit  3,  .\rTov()  Morteros  Tract  (4  1  ha,       the  Texas  .Stalt'  Plane  Coordinate 
102  ac) — Note  .-Ml  bearings  are  based  un     System.  South  Zone.  (NAD  27),  as 


referenced  by  FVVS  GPS  Monument  No. 
105  having  State  plane  coordinates  of  N 
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=  311.099.90,  E  =  1,799,824.45.  The 
scale  factor  used  is  0.9999252,  and  the 
theta  angle  is  -00°  37"  32".  All  areas 
and  distances  are  true  surface 
measurements.  Beginning  at  a  V2-inch 
iron  rod  found  for  corner  No.  1  on  the 
common  line  between  Porcions  59  and 
60.  and  being  the  northwest  corner  of 
that  certain  12 7. 71 -acre  tract  and  having 
a  State  plane  coordinate  value  of  N  = 
315,746.07,  E  =  1,793,538.58,  from 
which  FWS  GPS  monument  No.  105 
bears  S  53°  31'  49"  E,  7,816.59  feet; 
thence,  in  a  northeasterly  direction 
along  the  common  line  of  Porcion  59 
and  60;  N  54°  27'  12"  E,  510.43  feet  to 
a  standard  FWS  aluminum  monument 
set  for  comer  replacing  a  Vz-inch  iron 
rod  found,  being  the  northwest  comer  of 
the  herein  described  tract  and  stamped 
"Tract  670,  Cor.  No.  2,  R.  P.  L.  S.  No. 
3680":  thence,  in  a  easterly  direction 
through  the  interior  of  said  536.485  acre 
tract;  S  35°  20'  27"  E,  3,621.01  feet  to  a 
standard  FWS  aluminum  monument  set 
for  corner  replacing  a  Vz-inch  iron  rod 
found,  being  the  northeast  comer  of  the 
herein-described  tract  and  stamped 
"Tract  670,  Cor.  No.  3,  R.P.L.S.  No. 
3680";  thence,  in  a  southerly  direction 
continuing  through  the  interior  of  said 
536.485  acre  tract;  S  61°  18'  54"  W, 
219.24  feet  to  a  fence  corner  post  found 
for  a  northwesterly  comer  of  that  certain 
1 7.408  acre  tract  and  being  comer  No. 
4;  thence,  in  a  easterly  direction  along 
the  common  line  between  said  17.408 
acre  tract  and  the  herein  described  tract; 
S  88°  47'  16"  W,  110.41  feet  to  a  fence 
post  found  for  angle  point  and  comer 
No.  5;  thence,  in  a  easterly  direction 
continuing  along  said  common  line 
between  a  17.408  acre  tract  and  herein 
described  tract;  N  79°  11'  33"  W,  67.63 
feet  to  a  fence  post  found  for  angle  point 
and  corner  No.  6;  thence,  in  a  easterly 
direction  continuing  along  said  common 
line  between  a  17.408  acre  tract  and 
herein  described  tract;  S  71°  49'  04"  W, 
50.57  feet  to  a  fence  post  found  for  angle 
point  and  comer  No.  7;  thence,  in  a 
southerly  direction  continuing  along 
said  conunon  line  between  a  17.408  acre 
tract  and  herein  described  tract;  S  15° 
40'  49"  W,  44.43  feet  to  a  fence  post 
found  for  angle  point  and  comer  No.  8; 
thence,  in  a  southerly  direction 
continuing  along  said  common  line 
between  a  17.408  acre  tract  and  herein 
described  tract;  S  00°  18'  59"  E,  253.83 
feet  to  a  fence  post  found  for  angle  point 
and  corner  No.  9;  thence,  in  a  southerly 
direction  continuing  along  said  common 
line  between  a  17.408  acre  tract  and 
herein  described  tract;  S  06°  36'  21"  W, 
182.88  feet  to  a  fence  post  fovmd  for 
angle  point  and  comer  No.  10;  thence, 
in  a  southerly  direction  continuing 


along  said  common  line  between  a 
17.408  acre  tract  and  herein  described 
tract;  S  26°  38'  19"  W.  125.18  feet  to  a 
fence  post  found  for  angle  point  and 
corner  No.  11;  thence,  in  a  southerly 
direction  continuing  along  said  common 
line  between  a  17.408  acre  tract  and 
herein  described  tract;  S  67°  33'  26"  W, 
129.76  feet  to  a  fence  post  found  for 
angle  point  and  comer  No.  12;  thence, 
in  a  southerly  direction  continuing 
along  said  common  line  between  a 
17.408-acre  tract  and  herein  described 
tract;  S  45°  58'  19"  W,  73.00  feet  to  a 
fence  post  found  for  angle  point  and 
corner  No.  13;  thence,  in  a  southerly 
direction  continuing  along  said  common 
line  between  a  17.408  acre  tract  and 
herein  described  tract;  S  35°  10'  19"  W, 
113.60  feet  to  a  fence  post  found  for 
angle  point  and  comer  No.  14;  thence, 
in  a  southerly  direction  continuing 
along  said  common  line  between  a 
17.408  acre  tract  and  herein  described 
tract;  S  19°  34'  19"  W,  42.80  feet  to  a 
fence  post  found  for  angle  point  and 
corner  No.  15;  thence,  in  a  southerly 
direction  continuing  along  said  common 
line  between  a  17.408-acre  tract  and 
herein  described  tract;  S  15°  23'  41"  W. 
28.84  feet  to  a  Vz-inch  iron  rod  found  on 
the  apparent  gradient  boundary  of  the 
Rio  Grande  for  the  southeast  comer 
hereof  and  corner  No.  16:  thence,  in  a 
westerly  direction  along  said  apparent 
gradient  boundary  of  the  Rio  Grande;  N 
62°  26'  09"  W.  81.47  feet  to  a  point  on 
said  apparent  gradient  boundary'  of  the 
Rio  Grande  for  corner  No.  7;  thence,  in 
a  northwesterly  direction  continuing 
along  said  apparent  gradient  boundary 
of  the  Rio  Grande;  N  36°  34'  14"  W. 
122.63  feet  to  a  point  on  said  apparent 
gradient  boundary  of  the  Rio  Grande  for 
corner  No.  18;  thence,  in  a  northerly 
direction  continuing  along  said 
apparent  gradient  boundarv  of  the  Rio 
Grande:  N  20°  15'  10"  W,  58.91  feet  to 
a  point  on  said  apparent  gradient 
boundary  of  the  Rio  Grande  for  corner 
No.  19;  thence,  in  a  northwesterly 
direction  continuing  along  said 
apparent  gradient  boundarv  of  the  Rio 
Grande;  N  34°  02'  20"  W.  118.95  feet  to 
a  point  on  said  apparent  gradient 
boundary'  of  the  Rio  Grande  for  Corner 
No.  20;  thence,  in  a  westerly  direction 
continuing  along  said  apparent  gradient 
boundary  of  the  Rio  Grande:  S  73°  36' 
56"  W,  17.73  feet  to  a  point  on  said 
apparent  gradient  boundary  of  the  Rio 
Grande  for  corner  No.  21:  thence,  in  a 
northwesterly  direction  continuing 
along  said  apparent  gradient  boundarv 
of  the  Rio  Grande;  N  43°  36'  30"  W. 
118.21  feet  to  a  point  on  said  apparent 
gradient  boundary  of  the  Rio  Grande 
corner  No.  22;  thence,  in  a  northerly 


direction  continuing  along  said 
apparent  gradient  boundar)'  of  the  Rio 
Grande:  N  28°12'  58"  W.  168.21  feet  to 
a  point  on  said  apparent  gradient 
boundary  of  the  Rio  Grande  for  corner 
No.  23:  thence,  in  a  northwesterly 
direction  continuing  along  said 
apparent  gradient  boundary-  of  the  Rio 
Grande:  N  49°  09'  29"  W.  149.82  feet  to 
a  point  on  said  apparent  gradient 
boundarv'  of  the  Rio  Grande  for  corner 
No.  24:  thence,  in  a  westerly  direction 
continuing  along  said  apparent  gradient 
boundary'  of  the  Rio  Grande:  N  66^  23' 
26"  W.  123.27  feet  to  a  point  on  said 
apparent  gradient  boundarv'  of  the  Rio 
Grande  for  corner  No.  25;  thence,  in  a 
westerly  direction  continuing  along  said 
apparent  gradient  boundarv  of  the  Rio 
Grande:  N  77°  18'  49"  W,  240.49  feet  to 
a  point  on  said  apparent  gradient 
boundary  of  the  Rio  Grande  for  corner 
No.  26;  thence,  in  a  westerly  direction 
continuing  along  said  apparent  gradient 
boundary  of  the  Rio  Grande:  S  80'  06' 
32"  W.  129.98  feet  to  a  point  on  said 
apparent  gradient  boundarv'  of  the  Rio 
Grande  for  corner  No.  27;  thence,  in  a 
westerly  direction  continuing  along  said 
apparent  gradient  boundarv  of  the  Rio 
Grande:  N  79=  54'  48"  W.  218.17  feet  to 
a  point  on  said  apparent  gradient 
boundarv'  of  the  Rio  Grande  for  corner 
No.  28:  thence,  in  a  westerly  direction 
continuing  along  said  apparent  gradient 
boundarv'  of  the  Rio  Grande:  S  81 '  13' 
28"  W.  136.03  feet  to  a  '  j-inch  iron  rod 
found  on  said  apparent  gradient 
boundarv'  of  the  Rio  Grande  for  the 
southeast  corner  of  the  aforementioned 
127.71  acre  tract,  same  being  the 
southwest  corner  hereof  and  corner  No. 
29:  thence,  in  a  northerly  direction 
along  the  common  line  between  said 
127.71-acre  tract  and  the  herein 
described  tract:  N  06^  09'  33"  W.  237.00 
feet  to  a  fence  post  found  for  angle  point 
and  corner  No.  30;  thence,  in  a  northerly 
direction  continuing  along  the  common 
line  between  said  127,71-acre  tract  and 
the  herein  described  tract;  N  05'  51'  34" 
W.  198.49  feet  to  a  fence  post  found  for 
angle  point  and  corner  No.  31;  thence, 
in  a  Northerly  direction  continuing 
along  the  common  line  between  said 
127.71-acre  tract  and  the  herein 
described  tract:  N  07"  49'  27"  E.  161.97 
feet  to  a  fence  post  found  for  angle  point 
and  corner  No.  32;  thence,  in  a 
Northerlv  direction  continuing  along  the 
common  line  between  said  127.71-acre 
tract  and  the  herein  described  tract:  N 
07'  47'  00"  E.  302.39  feet  to  a  fence  post 
found  for  angle  point  and  corner  No.  33: 
thence,  in  a  northerly  direction 
continuing  along  the  common  line 
between  said  127.71  acre  tract  and  the 
herein  described  tract:  N  07°  17'  37"  E, 
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493.82  feet  to  a  fence  post  found  for 
angle  point  and  corner  No.  34:  theno-. 
in  a  northeasterly  direction  continuing 
along  the  common  line  between  said 
127  71-acre  tract  and  the  herein 
described  tract,  as  fenced;  N  46    28  4  1" 
E,  643.50  feet  to  a  fence  post  found  tor 


angle  point  and  comer  No.  35;  thence, 
in  a  northwesterly  direction  continuing 
along  the  c:ommon  line  between  said 
127  71  acre  tract  and  the  herein 
described  tract;  N  47"  51'  47"  VV. 
1.087  49  feet  to  a  fence  post  found  for 
angle  point  and  corner  No.  36;  thence, 


in  a  northerly  direction  continuing 
along  the  common  line  between  said 
12 7. 71 -acre  tract  and  the  herein 
described  tract;  N  21°  22'  25"  W,  375.05 
feet  to  the  point  of  beginning  and 
containing  89.90  acres  of  land. 
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Unit  3.  Arroyo  Morteros  Tract  (41  ha;  102  ac) 


ac 


Unit  4,  Las  Ruinas  Tract  (104  ha;  256       Texas  State  Plane  Coordinate  System,  Geodetic  Survey  (NGS.)  Triangulation 

)_Note:  All  bearings  are  based  on  the      South  Zone,  as  referenced  by  National         Station  -GORGORA"  having  State  plane 
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coordinates  (NAD  27)  of  N  =  275.335.73, 
E  =  1.833.217.01.  The  scale  factor  used 
is  0  9999421.  and  the  theta  angle  is  -00 
16'  22"  All  areas  and  distances  are  true 
surface  measurements.  Begmning  at  a  '!■ 
inch  iron  pipe  having  State  plane 
coordinates  of  N  =  280.488.40.  E  = 
1.804.584  01  for  the  northerly  southeast 
corner  of  the  herein  described  trac  t. 
from  which  said  triangulation  station 
■■GORGOR.\  ■  bears  S  79   47'  55"  E,  a 
distance  of  29.092  93  feet,  same  being 
the  southwest  corner  of  Share  9H,  of  saiii 
Porcion  66.  and  the  southwest  cornt-r  of 
a  1455.52-dcre  tract  of  land  as  described, 
same  being  in  the  north  line  of  Share  94. 
of  said  Porcion  66.  same  being  in  the 
north  line  of  Tract  "K".  a  26.82-a(:re 
tract  of  land  as  described,  for  corner  No 
1  and  point  of  beginning  of  the  herein 
described  tract  of  land.  Thence,  westerh 
along  the  common  line  between  said 
northerly  line  of  tract  '  K"  and  the 
southerly  line  hereof  N  80    30'  29"  \V. 
871  09  feet  to  a  6"  iron  pipe  found  for 
comer  No  2.  same  being  the  northwest 
corner  of  said  Tract  "K";  thence, 
southerly  along  the  common  line 
between  the  westerly  line  of  said  Tract 
■'K'   and  the  easterly  line  hereof  S  09 
22'  35"  VV.  837  18  feet,  to  a  1  '  4"  iron 
pipe  found  for  the  southwest  corner  of 
said  tract  "K"  and  the  northwest  corner 
of  a  23.5 1 31-acre  tract  of  land  at  corner 
No.  3,  thence,  southerly  along  the 
common  line  between  said  23.5131-atTe 
tract  and  the  most  southerly  easterly 
line  hereof.  S  09'  22'  35"  VV.  540  00  feet 
to  a  standard  FWS  aluminum 
monument  set,  said  monument  being  in 
the  north  line  of  a  56.82-dcre  tract  of 
land  as  described  for  corner  No  4  and 
stamped  Tract  630.  Ref  No  4.  RPI.S 
3680":  thence,  westerly  along  the 
common  northerly  line  between  said 
56.82  acre  tract  and  the  southerly  line 
hereof.  N  80    31'  16"  W.  3295  IH  fee-t  to 
the  apparent  gradient  boundary  of  tht- 
Rio  Grande,  and  passing  a  standard 
FWS  aluminum  monument  set  for 
reference  at  a  distance  of  3.210  ()8  feet 
and  stamped  Tract  630.  Ref  No  5. 
RPLS  3680";  thence,  northerly  alcmg  the 
apparent  gradient  boundary  of  the  Rio 
Grande  N  63'  00'  17"  E,  192  97  feet  to 
a  point  on  the  apparent  gradient 
boundarv'  of  the  Rio  Grande  for  ( jirner 
No.  6;  thence,  northerly  continuing 
along  said  apparent  gradient  boundarv 
of  the  Rio  Grande  N  62'  39'  49"  E. 
398.99  feet  to  a  point  on  the  apparent 
gradient  boundarv-  of  the  Rio  Grande  for 
Corner  No  7.  thence,  northerly 
continuing  along  said  apparent  gradient 
boundary  of  the  Rio  Grande  N  60    14' 
39"  E.  722  34  feet  to  a  point  on  the 
apparent  gradient  boundarv-  of  the  Rio 
Grande  for  corner  No.  8:  thence. 


northerly  continuing  along  said 
apparent  gradient  boundary  of  the  Rio 
Grande  N  57    28'  43"  E.  416.75  feet  to 
a  point  on  the  apparent  gradient 
boundary  of  the  Rio  Grande  for  corner 
No.  9;  thenc;e.  northerly  continuing 
along  said  apparent  gradient  boundarv 
of  the  Rio  Grande  N  57=  55'  40"  E. 
171,44  f(H!t  to  a  point  cm  the  apparent 
gradient  boundary  of  the  Rio  Grande  for 
corner  No.  10;  thence,  northerly 
c  cintinuing  along  said  apparent  gradient 
boundary  of  the  Rio  Grande  N  47°  49' 
48"  E,  287  44  feet  to  a  point  on  the 
apparent  gradient  boundary  of  the  Rio 
CJrande  for  corner  No.  11;  thence, 
northerly  continuing  along  said 
apparent  gradient  boundary  of  the  Rio 
(irande  N  43    00'  00"  E.  246.79  feet  to 
a  point  on  the  apparent  gradient 
boundary  of  the  Rio  Grande  for  corner 
.No    12.  thence,  northerly  continuing 
along  said  apparent  gradient  boundarv- 
of  the  Rio  Grande  n'39'  40'  14"  E, 
295  08  feet  to  a  point  on  the  apparent 
gradient  boundarv-  of  the  Rio  Grande  for 
corner  No.  13;  thence,  northerly 
continuing  along  said  apparent  gradient 
boundarv  of  the  Rio  Grande  N  35°  41' 
43"  E.  380.79  feet  to  a  point  on  the 
apparent  gradient  boundary  of  the  Rio 
Grande  for  corner  No.  14;  thence, 
northerlv  continuing  along  said 
apparent  gradient  boundarv  of  the  Rio 
(Irande  N  31    28'  24"  E.  370.58  feet  to 
a  point  on  the  apparent  gradient 
boundarv-  cjf  the  Rio  Grande  for  comer 
No.  15;  thence,  northerly  continuing 
along  said  apparent  gradient  boundarv 
of  the  Rio  t;rande  N  33"  19'  15"  E, 
293  00  feet  to  a  point  on  the  apparent 
gradient  boundarv  of  the  Rio  Grande  for 
c  orner  No.  16;  thence,  northerlv 
c:ontinuing  along  said  apparent  gradient 
boundarv-  of  the  Rio  Grande  N  13"  43' 
08"  E.  146.31  feet  to  a  point  on  the 
apparent  gradient  boundarv-  of  the  Rio 
Clrande  for  corner  No.  17;  thence, 
northerly  continuing  along  said 
appartmt  gradient  boundarv  of  the  Rio 
(;rande  N  1 1    00'  57"  E,  189.14  feet  to 
a  point  on  the  apparent  gradient 
boundarv  of  the  Rio  Grande  for  corner 
.No    18;  thence,  northerly  continuing 
along  said  apparent  gradient  boundarv- 
of  the  Rio  tJrande  N  02    10'  54"  VV. 
,i05  51  feet  to  a  point  on  the  apparent 
gradient  boundary  of  the  Rio  Grande  for 
c  orner  No.  19;  thence,  northerly 
continuing  along  said  apparent  gradient 
boundary  of  the  Rio  Grande  N  01'  31' 
51"  VV,  416.25  feet  to  a  point  on  the 
apparent  gradient  boundarv  of  the  Rio 
(Irande  fcjr  corner  No.  20;  thence, 
northerly  continuing  along  said 
apparent  gradient  boundarv  of  the  Rio 
(;rande  N  00^  01'  29"  VV.  441.45  feet  to 
a  point  on  the  apparent  gradient 


boundary  of  the  Rio  Grande  for  comer 
No.  21;  thence,  northerly  continuing 
along  said  apparent  gradient  boundary 
of  the  Rio  Grande  N  03°  29'  26"  E. 
405.03  feet  to  a  point  on  the  apparent 
gradient  boundary  of  the  Rio  Grande  for 
corner  No.  22;  thence,  northerly 
continuing  along  said  apparent  gradient 
boundary  of  the  Rio  Grande  N  08°  08' 
02"  E,  308.09  feet  to  a  point  on  the 
apparent  gradient  boundary  of  the  Rio 
Grande  for  corner  No.  23;  thence, 
northerly  continuing  along  said 
apparent  gradient  boundary  of  the  Rio 
Grande  N  39'^  03'  01"  E,  218.95  feet  to 
a  point  on  the  apparent  gradient 
boundary-  line  of  the  Rio  Grande,  for 
corner  No.  24  and  northwest  corner  of 
this  tract,  same  being  the  southwest 
corner  of  a  60.77-acre  tract  of  land; 
thence,  easterly  along  the  common  line 
between  the  south  line  of  said  60.77- 
acre  tract  and  the  northerly  line  hereof 
S  80°  31'  16"  E,  1942,92  feet  to  a 
standard  FWS  aluminum  monument  set 
and  stamped  'Tract  630,  Ref.  No.  25, 
RPLS  3680"  for  corner  No.  25.  same 
being  the  southeast  corner  of  said  60.77- 
acre  tract,  same  being  in  the  west  line 
of  Share  339  of  said  Porcion  66,  same 
being  in  the  west  line  of  said  1,455.52- 
acre  tract  of  land,  and  passing  a 
standard  FWS  aluminum  monument  set 
for  Reference  at  a  distance  of  38.95  feet 
and  stamped  "Tract  630,  Ref.  No.  24, 
RPLS  3680";  thence,  southerly  along  the 
common  line  between  the  west  line  of 
said  Share  339,  Share  319,  Share  227, 
Share  231,  Share  230,  Share  229.  Share 
518,  Share  226.  Share  225,  Share  224, 
and  said  Share  96,  same  being  the  west 
line  of  said  1,455.52-acre  tract  and  the 
east  line  hereof  S  09°  28'  44"  W, 
3.845.12  feet  and  passing  a  2-inch  iron 
pipe  found  for  the  southwest  corner  of 
Share  339,  same  being  the  northwest 
corner  of  Share  319  at  a  distance  of 
315.48  feet,  and  being  0.46  feet  easterly 
of  and  perpendicular  to  this  line,  and 
also  passing  a  l-'/2  inch  iron  pipe  found 
for  the  southwest  comer  of  Share  319, 
same  being  the  northwest  comer  of 
Share  227  at  a  distance  of  711.48  feet, 
and  being  0,39  feet  easterly  of  and 
perpendicular  to  this  line,  and  also 
passing  a  2-inch  iron  pipe  found  for  the 
southwest  comer  of  Share  231,  same 
being  the  northwest  comer  of  Share  230 
at  a  distance  of  1,320.71  feet,  and  being 
0.09  feet  easterly  of  and  perpendicular 
to  this  line,  to  the  point  of  beginning  of 
the  herein  described  tract  and 
containing  254.42  acres  of  land. 
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Unit  4.  Las  Ruinas  Tract  (104  ha;  256  ac) 


I 

Unit  5,  Arroyo  Ramirez  Tract  (273  ha;      has  not  been  performed.  Described  as. 
675  ac)— Formal  surveying  of  the  tract         "All  of  Share  79.  Porcion  68,  Abstract 


191,  Former  Jurisdiction  ofMier. 
Mexico,  now-  Starr  County.  Texas,  and 


1 1     w»  . 
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all  of  Share  166.  Porcion  69.  Abstrac  t 
\o.  160.  Former  [urisdiction  of  Mit-r, 
Mexico,  now  Starr  County.  Te.xas 
Description  by  approximated  latitude 
longitude  coordinates  (attached  maps) 
Beginnins  at  Latitude  Longitude  Jh    _'4 


1)0  |-»"N/099''  nr  23  9'^V.  westward  to 
L.atitude/Longitude  026    24'  04.7"N/ 
099   03'  46.5"\V,  northward  to  Lat/Long 
l)2H    24'  2,5.2"N/099    03'  43.3"  VV. 
westward  to  I.at/Long  026'  24'  26.0"  \7 
099    Oi'  49  H"  VV,  northward  to  Lat/Long 


026=  25'  05.5"  N/099°  03'  42.6"  W. 
eastward  to  Lat/Long  026'-  24'  56.6"  N/ 
099"=  02'  40.3"  W  to  the  apparent 
gradient  boundary  of  the  Rio  Grande 
River. 
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Unit  5.  Arroyo  Ramirez  Tract  (273  ha;  675  ac) 


Unit  6,  Los  Negros  Creek  Tract  (47  ha;      of  land  is  located  in  Starr  County.  town  of  Roma,  being  111.67  acres  out  of 

116  ac)— The  following  described  tract        Texas,  about  1  mile  northwest  of  the  Share  13.  Porcion  70.  and  being  more 
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partirularlv  described  as  follow^ 
Beginning  at  Cor  No.  1.  an  iron  [)in  set 
for  the  northeast  corner  of  Share  NO    H 
of  Porcion  No   70  ;  thence,  along  an  old 
fence  Une  and  the  dividing  line  between 
Share  Nos.  13.  1-B  and  12- A.  S  DM    15' 
W.  2,694.00  feet  to  Cor   No   2  an  iron 
pin  set  on  the  Old  High  Bank  of  the  Km 
Grande  and  the  southeast  c:orner  of  thi^ 
tract:  thence  leaving  said  fenc  e  luu'  .md 
along  said  Old  High  Bank  with  th*' 


following  two  courses,  N  63"  17'27"W, 
l.ltil  54  feet  to  Cor   No.  3  and  N  87'  10' 
00"  \V.  H12  00  feet  to  C:or  No.  4,  a  set 
iron  [)iii  and  the  southwest  corner  of 
this  tract;  thence  leaving  said  Old  High 
Hank  and  along  the  dividing  line  of 
Tra(  t  2  and  3  of  said  Share  13  and  an 
old  fence  line  with  the  following  three 
(  ourses,  N  09    15' E.  841.30  feet  to  Cor. 
No   5.  a  set  iron  pin;  N  80'  45'  VV.  397.50 
ft-et  to  Cor  No  h.  a  set  iron  pin;  and  N 


09=  15' E,  1,572.60  feet  to  Cor.  No.  7& 
iron  pin  set  for  the  northwest  corner  of 
this  tract;  thence  leaving  said  dividing 
line  and  along  the  north  line  of  this  tract 
and  an  old  fence  line,  S  80^  45'  E, 
2,113.70  feet  to  Cor.  No.  1  and  the  true 
place  of  beginning,  containing  111.67 
acres  of  land  bounded  on  the  West, 
North,  and  East  by  lands  of  unknown 
owner  and  on  the  South  by  the  Rio 
Grande. 
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Unit  6.  Los  Negros  Creek  Tract  (47  ha;  1 16  ac) 


Unit  7,  La  Puerta  Tract  (1,577  ha; 
3,895  ac)  (Segment  590).  Note:  All 


bearings  and  distances  are  based  on  the       South  Zone,  as  referenced  by  National 
Texas  State  Plane  Coordinate  System.  Geodetic  Sur\'ey  (NGS)  triangulation 
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station    Fordyce  2"  and  NGS 
tnangulation  station  "Monument 
Scale  factor  used  was  0  99993949:  thcta 
angle  used  was  -  00'  06'  15".  All  areas 
are  true  ground  measured  areas, 
Beginning  at  corner  \o.  1.  a  standard 
US,  Fish  and  Wildlife  Service  (FWS) 
aluminum  monument  stamped    TR  590 
COR  1"  set  in  the  west  boundary  of 
Porcion  86.  said  point  being  at  the 
southwest  corner  (jf  the  aforementuuied 
8.061-acre  tract,  and  also  being  the 
northeast  corner  of  a  160-acre  tract 
recorded  in  volume  60.  pages  47-48, 
Deed  Records.  Starr  (bounty.  Texas,  from 
which  \'GS  tnangulation  station 
Monument"  bears  \  68'  59'  27"  VV. 
8.477.20  feet:  thence,  from  corner  No,  1. 
along  the  western  boundary  line  of  said 
8,061-acre  tract  and  Porcion  86.  N  09 
02'  27"  E.  25.12.5,1 7  feet  to  comer  No, 

2.  a  standard  FWS  aluminum 
monument  stamped  "TR  590  COR  2". 
set  at  a  fence  corner  from  whic  h  NGS 
triangulation  station  "Monument"  bears 
S  28-  34'  49"  VV.  24,795,18  feet;  said 
corner  No,  2  also  being  the  northwest 
comer  of  the  herein  described  trat;t. 
thence,  from  corner  No.  2.  departing 
said  western  boundary  line,  with  fence. 
S.  78=  52'  36"  E.  1.889.04  feet,  to  corner 
No  3.  a  standard  FWS  aluminum 
monument  stamped  "TR  590  COR  .i "  set 
at  fence  corner:  thence,  from  comer  No. 

3.  continuing  with  fence.  N  06^  16'  07" 
E.  1.007.99  feet  to  corner  No  4.  a 
standard  FWS  aluminum  monument 
stamped  "TR  590  COR  4"  set  at  fence 
comer;  thence,  from  corner  No,  4, 
continuing  with  fence,  S  78'  42'  12"  E, 
2.691,33  feet  to  corner  No   5,  a  stanilard 
FWS  aluminum  monument  stamped 
"TR  590  COR  5"  set  for  angle;  thence 
from  corner  No,  5,  continuing  with 
fence,  S  72    35'  38"  E,  2,000  57  feet  to 
corner  .No  6,  a  standard  FWS  aluminum 
monument  stamped  'TR  590  COR  6  '  set 
at  fence  corner,  said  point  being  a 
perpendicular  distance  of  20  20  feet 
from  the  eastern  boundary'  line  of 
Porcion  87,  said  point  also  being  the 
Northeast  corner  of  the  herein  desc:ribed 
tract;  thence,  from  corner  No  6, 
continuing  with  fence.  S  09   01'  UH"  VV. 
10.831,38  feet  to  corner  No.  7,  a 
standard  FWS  aluminum  monument 
stamped  "TR  590  COR  7"  ,>et  for  angle 
adjacent  to  a  found  '  «-inch  iron  pin: 
thence,  from  comer  No.  7,  continuing 
with  fence.  S  08'  56'  57"  VV.  10.030.04 
feet,  to  corner  No  8.  a  standard  FWS 
aluminum  monument  stamped  "TR  590 
COR  8"  set  for  angle  point,  said  point 
being  at  the  intersection  of  said  feme 
with  the  east  boundary  line  of  Porcion 
87;  thence,  from  corner  No  H,  departing 
said  fence,  along  the  east  boundary  line 
of  Porcicm  87.  S  09'  02'  27"  VV,  4.824,69 


feet  to  ( iirner  No,  9.  a  standard  FWS 
alumuuim  monument  stamped  "TR  590 
t!()K  9"  set  for  corner:  thence,  from 
corner  No,  9,  departing  said  east  line.  N 
80    47'  09"  VV,  6.527,80  feet  to  the  place 
ni  beginning  .ind  (  ontaining  3,844.674 
,ii  res. 

(La  Puerta  590a).  Note:  All  bearings 
and  distances  are  based  on  the  Texas 
.State  I'lane  (Coordinate  System.  South 
Zone,  (N.-\I)  27),  as  referenced  by  the 
National  Cieodetic  Survey  (NGS) 
Triangulation  Station  "Monument" 
having  a  coordinate  value  of  N  = 
250.167.56:  E  =  1.912.489.81.  Scale 
fai:tor  applied  equals  0.99993949:  theta 
angle  equals      00"  Of)   15".  All  areas  are 
based  on  true  ground  measurements. 
Beginning  at  c:orner  No  1.  a  standard 
FWS  aluminum  monument  stamped 
"TR  590A  COR  1"  set  over  a  2-inch  iron 
pipe  ftuind  in  the  west  boundary'  line  of 
Porcion  87.  east  boundary  line  of 
['orcion  86,  at  the  northwest  comer  of 
said  Lot  22.  also  being  the  northeast 
i:orner  of  a  2.83-acre  tract  as  described 
bv  deed  recorded  in  Volume  516,  Page 
62,  Official  Rec:ords,  Starr  County,  Texas 
and  being  in  the  south  boundary  line  of 
I'S.'X  Tract  (590)  as  described  by  deed 
recorded  in  Volume  608,  Page  309, 
Official  Records,  Starr  County,  Texas 
said  point  having  a  coordinate  value  of 
N  =  246,550.96;  E  =  1,923,962.74  and 
bearing  S  72    30'  13"  E,  12,029.47  feet 
from  NC;S  Triangulation  Station 
"Monument":  thence  from  comer  No.  1, 
with  south  boundary  line  of  said  USA 
Tract  (590),  the  north  boundary  line  of 
said  [,ot  22.  S  80    47'  09"  E,  2.922.00 
feet  to  corner  .No.  2.  a  standard  FWS 
aluminum  monument  stamped  "TR  590 
CX)R  9"  found  at  the  southeast  corner  of 
said  USA  Tract  (590),  also  being  the 
northeast  corner  tif  said  Lot  21,  and 
being  in  the  east  boundary  line  of 
Porcion  87.  west  boundary  line  of 
Porcion  88  for  the  northeast  comer  of 
the  herein-described  tract  of  land; 
thence,  from  Corner  No.  2,  with  the  said 
east  boundary  line  of  Porcion  87.  west 
boundar\  line  of  Porcion  88.  and  also 
being  the  east  boundary  line  of  said  Lot 
21.S08    18'30"VV,  1.130.60  feet  to 
corner  No.  3.  a  standard  FWS  aluminum 
monument  stamped  "TR  590A  COR  3" 
set  in  the  existing  north  right-of-way 
line  of  U.S.  Highway  83  with  the 
intersection  of  said  east  boundary  line 
of  Port:ion  87.  west  boundary  line  of 
Porcion  88  for  the  southeast  comer  of 
the  herein  described  tract  of  land; 
thence,  from  corner  No.  3.  with  and 
ahmg  the  said  existing  north  right-of- 
wav  line  of  U.S.  Highway  83,  N  66'  14' 
23"  VV.  18  20  feet  to  corner  No.  4.  a 
standard  FWS  aluminum  monument 
stamped  "TR  590A  COR  4"  set  for  an 


angle  point:  thence,  from  corner  No.  4. 
continuing  along  said  existing  north 
right-of-way  line,  N  60°  31'  23"  W. 
100.39  feet  to  comer  No.  5,  a  standard 
FWS  aluminum  monument  stamped 
"TR  590A  COR  5"  set  for  an  angle  point; 
thence,  from  corner  5,  continuing  along 
said  existing  north  right-of-way  line,  N 
66"  14'  23"  W,  499.97  feet  to  corner  No, 

6.  a  standard  FWS  aluminum 
monument  stamped  "TR  59QA  COR  6" 
set  for  an  angle  point;  thence,  from 
comer  No.  5,  cuiitin'ding  along  said 
existing  north  right-of-way  line,  N  71° 
57'  23"  W.  100.39  feet  to  a  corner  No. 

7.  a  standard  FWS  aluminum 
monument  stamped  "TR  590A  COR  7" 
set  for  an  angle  point:  thence,  from 
comer  No.  7,  continuing  along  said 
existing  north  right-of-way  line,  N  66° 
14'  14"  W,  1,084.94  feet  to  comer  No.  8, 
a  "^  H-inch  iron  rod  found  at  the 
intersection  of  the  said  existing  north 
right-of-way  line  with  the  proposed 
north  right-of-way  line  of  U.S.  Highway 
83;  thence,  from  corner  No.  8,  departing 
said  existing  north  right-of-way  line 
with  and  along  the  proposed  north 
right-of-way  line  of  U.S.  Highway  83,  N 
60°  43'  04"  W,  200.90  feet  to  corner  No. 
9.  a  Vn-inch  iron  rod  found  for  an  angle 
point;  thence,  from  comer  No.  9, 
continuing  along  said  proposed  north 
righ;-of-way  line,  N  69°  54'  31"  W, 
300.83  feet  to  corner  No.  10,  a  VH-inch 
iron  rod  found  at  the  intersection  of  said 
proposed  north  right-of-way  line  with 
the  existing  north  right-of-way  line  of 
U.S.  Highway  83;  thence,  from  corner 
No,  10,  with  the  said  existing  north 
right-of-way  line  of  U,S,  Highway  83,  N 
66=  16'  51"  "W,  399.70  feet  to  comer 

No,  1 1 ,  a  standard  FWS  aluminum 
monument  stamped  "TR  590A  COR  11" 
set  over  a  '  .-inch  iron  rod  found  for  an 
angle  point;  thence,  from  corner  No.  11, 
continuing  along  said  existing  North 
right-of-way  line,  N  64°  31'  54"  W, 
335,45  feet  to  comer  No, 12.  a  standard 
FWS  aluminum  monument  stamped 
"TR  590A  COR  12"  set  at  the 
intersection  of  said  existing  north  right- 
of-way  line  with  the  west  boundary  line 
of  Porcion  87,  east  boundary  line  of 
Porcion  86;  thence,  from  corner  No.  12, 
departing  said  existing  north  right-of- 
way  line  with  the  said  west  boundary 
line  of  Porcion  87,  east  boundary  line  of 
Porcion  86.  N  08°  56'  59"  E,  357.90  feet 
to  corner  No.l,  the  point  of  beginning 
and  containing  50.033  acres  of  land. 
(La  Puerta  Tract— Segment  590b). 
Note:  All  bearings  and  distances  are 
based  on  the  Texas  State  Plane 
Coordinate  System,  South  Zone,  (NAD 
27).  as  referenced  by  the  National 
Geodetic  Survey  (NGS)  Triangulation 
Station  "Monument"  having  a 
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coordinate  value  of  N  =  250,167.56'  E  = 
1,912,489.81.  Scale  factor  applied 
equals  0.00003040;  theta  angle  equals 
-  00°  0&  15".  All  areas  are  based  on  true 
ground  measurements.  Beginning  at 
corner  No.  1,  a  Vn-inch  iron  rod  found 
at  the  intersection  of  the  west  boundary 
line  of  Porcion  87,  east  boundary  line  of 
Porcion  86  with  the  proposed  south 
right-of-wav  line  of  U.S.  Highway  83, 
said  point  bears  S  08°  57'  33"  W,  139.55 
feet  from  a  Vs-inch  iron  rod  found  in  the 
existing  south  right-of-way  line  of  U.S. 
Highway  83,  said  point  having  a 
coordinate  value  of  N  =  245,880.85,  E  = 
1,923,857.21  and  bearing  S  69°  20'  18" 
E,  12,148.81  feet  from  NGS 
Triangulation  Station  "Monument"; 
thence,  from  comer  No.  1,  with  the  said 
proposed  south  right-of-way  line,  S  66° 
14'  23"  E,  3,043.33  feet  to  comer  No.  2, 


a  Vn-inch  iron  rod  found  at  the 
intersection  of  the  east  boundary  line  of 
Porcion  87,  the  west  boundary  line  of 
Porcion  88  and  the  said  proposed  south 
right-of-way  line,  thence,  from  comer 
No.  2,  with  the  said  east  boundary-  line 
of  Porcion  87,  west  boundary  line  of 
Porcion  88,  S  08°  59'  29"  W.  2,925. 70 
feet  to  comer  No.  3,  a  standard  FWS 
aluminum  monument  stamped  "TR 
590B  COR  3"  set  over  a  v^-inch  iron  rod 
found  at  the  intersection  of  said  east 
boundary  line  of  Porcion  87,  west 
boundary  line  of  Porcion  88  with  the 
north  right-of-way  line  of  the  Missouri- 
Pacific  Railroad:  thence,  from  comer 
No.  3,  with  the  said  north  right-of-way 
line  of  the  Missouri-Pacific  Railroad,  N 
52°  58'  07"  W.  3,333.49  feet  to  corner 
No.  4,  a  standard  FWS  aluminum 
monument  stamped  "TR  590B  COR  4" 


set  over  a  '  H-inch  iron  rod  found  at  the 
intersection  of  the  said  north  right-of- 
way  line  with  the  said  west  boundar\ 
line  of  Porcion  87.  the  east  boundary' 
line  of  Porcion  86.  said  point  also  being 
the  southeast  corner  of  a  39,492-ar.re 
tract,  thence  from  corner  No,  4.  with  the 
said  west  boundary  line  of  Porcion  87, 
east  boundary  line  of  Porcion  86.  N  08 
56'  13"  E.  1.715.55  feet  to  corner  No.  5. 
a  standard  FWS  aluminum  monument 
stamped  "TR  590B  COR  5"  set  over  a  '  ,- 
inch  iron  rod  found  at  the  southeast 
corner  of  a  2.0-acre  tract,  thence,  from 
corner  No,  5.  continuing  along  said  west 
boundary  line  of  Porcion  87.  east 
boundary  line  of  Porcion  86.  N  09=  08' 
05"  E.  418.93  feet  to  corner  No.  1 .  the 
point  of  beginning  and  containing 
170.950  acres  of  land. 
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Unit  7.  La  Puerta  Tract  (1,577  ha;  3,895  ac) 


L'nit  8-Fru-dtp  raru:h  sitt'  cuniprisc-, 
0.552  hectares  (1.36  acres)  within  the 


I  niversal  Transverse  Mercator.  Zone  14      N;  thence  to  490729  E,  2929706  N;  to 
and  hegins  at  I'TM  490706  E,  2929709         490748  E,  2929720  N;  to  490762  E, 


Federal  Register /Vol.  65.  No.  247 /Friday,  December  22.  2000 /Rules  and  Regulations    81211 


2929722  N;  to  490767  E,  2929704  N;  to   490770  E.  2929629  N;  to  490760  E,      2929614  N;  to  490709  E,  2929670  N;  and 
490767  E.  2929679  N;  to  490769  E.      2929619  N;  to  490743  E,  2929614  N:  to   thence  to  point  of  beginning. 
2929654  N;  to  490770  E,  2929637  N;  to   490732  E,  2929612  N;  to  490720  E, 


0  1  0  0.1    0.2  Miles 

III  ■  1 


N 


A 


UNIT  8  -  Southwest  Starr  County  ranch 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  903 
[Docket  No.  FR-4420-F-10] 
RIN  2577-AB89 

Rule  to  Deconcentrate  Poverty  and 
Promote  Integration  in  Public  Housing 

AGENCY:  Office  of  the  Assistant 
Secretar\'  for  Public  and  Indian 
Housing.  HLTD. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  HUD'-. 
Public  Housing  Agency  Plan  regulations 
to  fully  reflect  the  importance  of 
deconcentration  by  income  and 
affirmatively  furthering  fair  housing  in  a 
PHA's  admission  policy,  consistent  with 
the  directive  to  achieve  "One  America." 
and  to  provide  further  direction  to  PHAs 
on  the  implementation  of 
deconcentration  and  affirmativelv 
furthering  fair  housing.  This  final  rule 
follows  publication  of  an  April  17.  2000 
proposed  rule  and  takes  into 
consideration  public  comment  received 
on  the  proposed  rule.  The  amendments 
made  by  this  final  rule  concerning  the 
deconcentration  component  of  a  PHA's 
admission  policy  are  applicable  to  PHAs 
with  fiscal  vears  commencing  on  and 
after  luly  1.  2001. 
DATES:  |anuar>-  22.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Solomon.  Deputy  .Assistant  Secretarv. 
Office  of  Policy.  Program  and 
Legislative  Initiatives.  Office  of  Public 
and  Indian  Housing.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  S\V.  Room  4116. 
Washington.  DC  20410:  telephone  (202) 
708-0713  (this  is  not  a  toll-free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  railing  the  Federal 
Information  Relav  Service  at  (800)  877- 
8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Background— April  17.  2000 
Proposed  Rule 

On  April  17.  2000  (65  FR  20686). 
HUD  published  a  rule  that  proposed  to 
amend  the  deconcentration  provisions 
of  HUD's  October  21.  1999  Public 
Housing  Agency  Plan  final  rule  to 
achieve  two  purposes:  (1)  to  assure  that 
PHAs  know  what  they  must  do  to 
deconcentrate  poverty  in  the  public 
housing  program:  and  (2)  to  assure  that 
PI-L\s  know  what  they  must  do  to 
affirmatively  further  fair  housing,  as  it 
relates  to  admissions  to  public  housing. 

The  approach  to  deconcentrate 
property  provided  in  HLIDs  April  17, 


2000  proposed  rule  generallv  would 
have  required  public  housing  agencies 
(PHAs)  to  determine  an  overall  average 
income  for  tenants  in  their  family 
developments:  characterize  each 
building  as  higher  income  or  lower 
ini:ome  based  on  whether  the  average 
income  in  the  building  is  above  or 
below  the  overall  average;  and  require 
that  lower  income  families  be  admitted 
to  higher  income  buildings  and  higher 
income  families  be  admitted  to  lower 
income  buildings. 

II.  Chanj^es  Made  at  the  Final  Rule 
Stage 

As  will  be  discussed  in  more  detail 
below  in  Section  IV  of  this  preamble. 
HUD  received  many  good  suggestions 
and  recommendations  on  modification 
of  HUD's  April  17.  2000  proposal  and 
im  alternative  strategies  and  methods 
that  could  be  utilized  by  PHAs  to 
deconcentrate  poverty  in  public 
housing.  After  careful  consideration  of 
all  comments,  this  final  rule  adopts  a 
deconcentration  of  povertv  approach 
similar  to  that  provided  in  the  proposed 
rule,  an  approach  that  focuses  on  a 
determination  (jf  average  income,  but 
with  some  significant  changes  that 
increase  flexibility  for  PHAs  in 
addressing  concentration  of  povertv 
specific  to  their  communities. 

The  approach  adopted  at  this  final 
rule  stage  is  as  follows: 

Deconcentration  of  Poverty  in  Public 
Housing 

Public  Housing  Developments  Exempt 
from  Deconcentration  and  Income 
Mixing  Requirements 

After  further  consideration  of  how  the 
deconcentration  and  income  mixing 
provisions  would  apply  to  various  types 
of  public  housing  developments.  HUD 
determined  that  certain  developments 
should  be  exempt  from  the  requirement 
to  deconcentrate  povertv  because  of  the 
development's  resident  population,  type 
or  types  of  units,  or  number  of  units. 
Public  housing  developments  that  are 
exempt  from  application  of  the 
requirement  to  deconcentrate  povertv 
and  mix  incomes  are  the  following: 

•  Public  housing  developments 
operated  by  a  PHA  with  fewer  than  100 
public  housing  units: 

•  Public  housing  developments 
operated  by  a  PHA  w  hich  house  only 
elderly  persons  or  persons  with 
disabilities,  or  both: 

•  Public  housing  developments 
operated  by  a  PHA  that  operates  only 
one  general  occupancy,  family  public 
housing  development: 

•  Public  housing  developments 
approved  for  demolition  or  for 


conversion  to  tenant-based  assistance; 
and 

•  Public  housing  developments 
which  include  public  housing  units 
operated  in  accordance  with  a  HUD- 
approved  mixed-finance  plan  using 
HOPE  VI  or  public  housing  funds 
awarded  before  the  effective  date  of  this 
rule,  provided  that  the  PHA  certifies 
(and  includes  reasons  for  the 
certification)  as  part  of  its  PHA  Plan 
(which  may  be  accomplished  either  in 
the  annual  Plan  submission  or  as  a 
significant  amendment  to  its  PHA  Plan) 
that  exemption  from  the  regulation  is 
necessary  to  honor  an  existing 
contractual  agreement  or  be  consistent 
with  a  mixed  finance  plan,  including 
provisions  regarding  the  incomes  of 
public  housing  residents  to  be  admitted 
to  that  development,  which  has  been 
developed  in  consultation  with 
residents  with  rights  to  live  at  the 
affected  development  and  other 
interested  persons. 

Analyzing  Concentration  of  Povertv  as 
Part  of  PHA  Annual  Planning  Process. 
The  final  rule  clarifies  that  as  part  of  a 
PHA's  annual  planning  process,  a  PHA 
must  submit  with  its  Annual  Plan  an 
admissions  policy  designed  to  provide 
for  deconcentration  of  poverty  and 
income-mixing  by  bringing  higher 
income  tenants  into  lower  income 
developments  and  lower  income  tenants 
into  higher  income  developments.  To 
comply  with  this  statutory-  requirement, 
the  rule  provides  that  a  PHA  must 
conduct  an  analysis  of  the  incomes  of 
the  families  residing  in  public  housing 
developments  that  are  subject  to  the 
requirement  to  deconcentrate  poverty. 
Public  housing  developments  that  are 
subject  to  the  requirement  to 
deconcentrate  poverty  are  general 
occupancy,  family  public  housing 
developments,  excluding  those 
developments,  identified  earlier  in  this 
preamble,  as  being  exempt  from  the 
requirement,  and  are  referred  to  as 
"covered  developments." 

Promoting  Deconcentration  of  Povertv 
and  Income  Mixing  in  Developments 
with  Concentration  of  Poverty.  To  meet 
the  statuton,'  requirement  to  develop  an 
admissions  policy  designed  to  provide 
for  deconcentration  of  poverty  and 
income  mixing  in  covered 
developments  identified  to  have  a 
concentration  of  poverty,  the  rule 
provides  for  a  PHA  to  undertake  the 
following  steps. 

Step  1 — Determine  Average  Income  of 
All  Families  Residing  in  All  Covered 
Developments.  For  Step  1,  a  PHA  shall 
determine  the  average  income  of  all 
families  residing  in  all  covered 
developments.  A  PHA  may  use  median 
incomes,  instead  of  average  income. 
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provided  that  the  PHA  includes  a 
written  explanation  in  its  PHA  Annual 
Plan  justifying  use  of  median  incomes 
in  the  PHA's  Annual  Plan. 

Step  2 — Determine  Average  Income  of 
Families  in  Each  Covered  Development. 
For  Step  2,  a  PHA  shall  determine  the 
average  income  of  all  families  residing 
in  each  covered  development.  In 
determining  average  income  for  each 
development,  a  PHA  has  the  option  of 
adjusting  its  income  analysis  for  unit 
size  in  accordance  with  procedures 
prescribed  by  HUD.  The  range  of 
incomes  calculated  by  a  PHA  using  this 
method  is  referred  to  as  the  Established 
Income  Range. 

Step  3 — Determining  Which 
Developments  Are  Outside  the 
Established  Income  Range.  For  Step  3, 
a  PHA  shall  determine  whether  each  of 
its  covered  developments  falls  above, 
within  or  below  the  Established  Income 
Range,  which  is  defined  as  those 
covered  developments  where  the 
average  income  is  between  85  percent 
and  115  percent  (inclusive  of  those 
percentages)  of  the  PHA-wide  average 
for  covered  developments. 

Step  4— Option  to  Provide  Reasons 
Developments  Are  Outside  of  the 
Established  Income  Range.  For  Step  4, 
a  PHA  which  has  covered  housing 
developments  with  average  incomes 
outside  the  Established  Income  Range 
may  explain  or  justify  the  development 
income  profile  for  these  developments 
as  being  consistent  with  and  furthering 
both  the  goals  of  deconcentration  as 
specified  by  the  statute  (bringing  higher 
income  tenants  into  lower  income 
developments  and  vice  versa)  and  the 
local  goals  and  strategies  contained  in 
the  PHA  Annual  Plan.  Elements  of 
explanations  or  justifications  that  may 
satisfy  these  requirements  may  include, 
but  shall  not  be  limited  to  the  following: 

(1)  The  covered  development  or 
developments  are  subject  to  consent 
decrees  or  other  resident  selection  and 
admission  plans  mandated  by  court 
action; 

(2)  The  covered  development  or 
developments  are  part  of  the  PHA's 
programs,  strategies  or  activities 
specifically  authorized  by  statute,  such 
as  mixed-income  or  mixed-finance 
developments,  homeownership 
programs,  self-sufficiency  strategies,  or 
other  strategies  designed  to 
deconcentrate  poverty,  promote  income 
mixing  in  public  housing,  or  increase 
the  incomes  of  public  housing  residents, 
or  the  income  mix  is  otherwise  subject 
to  individual  review  and  approval  by 
HUD; 

(3)  The  covered  development's  or 
developments'  size,  location  and/or 
configiu-ation  promote  income 


deconcentration,  such  as  scattered  site 
or  small  developments: 

(4)  The  income  characteristics  of  the 
covered  development  or  developments 
are  explained  by  other  circumstances. 

Step  5 — Policy  for  Deconcentrating 
Poverty  and  Income  Mixing  in 
Developments  Outside  the  Established 
Income  Range.  Where  the  income 
profile  for  a  covered  development  is  not 
sufficiently  explained  or  justified  in  the 
PHA  Annual  Plan  submission,  the  PHA 
shall  include  in  its  admissions  policy 
specific  strategies  to  promote 
deconcentration  of  poverty  and  income 
mixing  in  such  covered  development. 
Compliance  with  the  statutory 
deconcentration  requirement  is  not 
intended  to  impair  or  adversely  affect 
the  PHA's  ability  to  exercise  the 
authority  to  institute  or  implement  other 
provisions  in  the  statute  such  as  local 
preferences  or  site-based  waiting  lists. 
Depending  on  local  circumstances,  a 
PHA's  deconcentration  strategy, 
included  as  part  of  the  PHA's 
admissions  policy  (which  may  be 
undertaken  in  conjunction  with  other 
efforts  such  as  efforts  to  increase  self- 
sufficiency  or  current  residents),  may 
include  but  is  not  limited  to  one  or  more 
of  the  following: 

(1)  Providing  incentives  designed  to 
encourage  families  with  incomes  below 
the  Established  Income  Range  to  accept 
units  in  developments  with  incomes 
above  the  Established  Income  Range  or 
the  reverse  situation — to  encourage 
families  with  incomes  above  fhe 
Established  Income  Range  to  accept 
units  in  developments  with  incomes 
below  the  Established  Income  Range. 
Incentives  include  rent  incentives, 
affu-mative  marketing  plans,  or  added 
amenities; 

(2)  Targeting  investment  and  capital 
improvements  toward  developments 
with  an  average  income  below  the 
Established  Income  Range  to  encourage 
applicant  families  whose  income  is 
above  the  Established  Income  Range  to 
accept  units  in  those  developments: 

(3)  A  preference  for  admission  of 
working  families  in  developments 
below  the  Established  Income  Range: 

(4)  PHAs  may  skip  a  family  on  the 
wsuting  list  to  reach  another  family  in 
an  effort  to  further  the  goals  of  the 
PHA's  deconcentration  policy.  Skipping 
to  promote  deconcentration  shall  not  be 
considered  an  adverse  action: 

(5)  Other  strategies  as  permitted  by 
statute  and  determined  by  the  PHA  in 
consultation  with  the  residents  and  the 
community,  through  the  PHA  Aimual 
Plan  process,  to  be  responsive  to  the 
local  context  and  the  PHAs  strategic 
objectives. 


Consistent  with  the  Public  Housing 
Reform  Act,  a  PHA's  admissions  policy 
and  any  specific  deconcentration 
strategies  that  are  part  of  the  admissions 
policy  may  not  impose  or  require  any 
specific  income  or  racial  quotas  for  any 
developments. 

Determining  Compliance  with 
Deconcentration  and  Income  Mixing 
Requirements.  HUD  shall  consider  a 
PHA  to  be  in  compliance  with  the 
deconcentration  requirements  if 

(1)  The  PHA's  income  analysis  shows 
that  the  PHA  has  no  general  occupancy 
family  developments  to  which  the 
deconcentration  requirements  apply — 
that  is  the  average  incomes  of  the 
covered  development  are  within  the 
Established  Income  Range; 

(2)  The  PHA  has  covered 
developments  with  average  incomes 
above  or  below  the  Established  Income 
Range  and  the  PHA  provides  a  sufficient 
explanation  in  its  Annual  Plan  that 
supports  that  (1)  the  income  mix  is 
consistent  with  the  requirements  for 
deconcentration  of  poverty  and  income 
mixing,  despite  the  categorization  of  the 
covered  developments  as  above  and 
below  the  Established  Income  Range, 
and  (ii)  the  income  mix  of  such 
development  or  developments  is 
consistent  with  and  furthers  the  locally 
determined  goals  of  the  PHA's  Annual 
and  Five  Year  Plans:  or 

(3)  The  PHA  incorporates  in  its 
admissions  policy,  specific  strategies 
the  PHA  will  take  that  can  be  expected 
to  promote  deconcentration  of  poverty 
and  income  mixing  in  developments 
with  average  incomes  outside  of  the 
Established  Income  Range  and 
implements  this  admissions  policy. 

Fair  Housing  Regional  Approaches  and 
Voucher  Housing  Search  Assistance 

The  final  rule  does  not  contain  any 
changes  from  the  proposed  rule  with 
respect  to  fair  housing  requirements. 
HLTD,  nevertheless,  is  taking  this 
opportunity  to  emphasize  the  potential 
importance  of  regional  approaches  as 
PHAs  pursue  their  responsibilities  to 
affirmatively  further  fair  housing, 
pursue  deconcentration  of  poverty  and 
attempt  to  offer  their  families  maximum 
housing  choices.  In  many  urban  areas. 
the  limited  jurisdictions  of  individual 
PHAs  and  these  PHAs'  individual 
waiting  lists,  forms  and  rules  may  limit 
to  the  extent  to  which  families  move 
across  PHA  lines  even  when  there  are 
work  or  school-related  reasons  to  do  so. 
PHAs  can  and  should  address  these 
issues  through  measures  such  as 
providing  lists  of  other  public  housing 
agencies  and  federally  assisted  housing 
in  the  metropolitan  area  and 
participating  in  regional  counseling  and 
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mobility  efforts  to  assist  voucher 
holders. 

With  respect  to  voucher  holders, 
housing  counseling  and  transportation 
assistance  may  help  accomplish  these 
goals  and  contribute  to  voucher  holders' 
success.  Such  e.\penses  are  eligible 
voucher  administrative  fee  expenses.  In 
addition,  HUD  may  allow  PHAs  to 
convert  voucher  program  funds  to 
administrative  fees  for  this  purpose 
where  the  PHA  shows  that  these 
expenditures  will  not  reduce  the 
number  of  families  that  otherwise 
would  receive  and  successfully  use 
vouchers  in  that  fiscal  year  HLTD  will 
issue  further  guidance  on  this  matter  by 
January- 15.  2001. 

III.  Implementation  of  Amended 
Deconcentration  and  Income  Mixing 
Requirements 

The  amendments  made  by  this  final 
rule  concerning  the  deconcentration 
component  of  a  PHAs  admission  policy 
are  applicable  to  PHAs  with  fiscal  vears 
commencing  on  and  after  July  1.  2001. 

IV.  Public  Comments  on  the  April  17, 
2000  Proposed  Rule 

The  public  comment  period  for  the 
April  17.  2000  proposed  rule,  closed  on 
June  1 .  2000.  and  at  the  end  of  the 
comment  period.  HUD  received  193 
public  comments.  In  this  section  of  the 
preamble,  HUT)  provides  a  summarv  of 
the  public  comments  and  HLTD's 
responses  to  issues  or  questions  raised 
by  the  commenters  The  heading 
"Comment  "  states  the  comment  made 
by  a  commenter  or  commenters  and  the 
heading  'Response  "  presents  HUD's 
response  to  the  issue  or  issues  raised  by 
the  commenter  or  commenters. 

Comment   The  final  rule  should 
provide  an  exemption  for  high 
performing  PHAs  and  certain  standard 
performmg  PHAs.  By  exempting  high 
performing  and  certain  standard 
performing  PHAs,  HUD  will  be 
following  the  statutory'  and  regulatorv 
scheme  of  rewarding  high  performing 
and  standard  performing  PHAs  for 
managing  all  aspects  of  their  programs, 
including  deconcentration  goals,  in  an 
effective  manner. 

Response.  HUD's  Public  Housing 
Assessment  System,  the  system  bv 
which  PHAs  are  determined  to  be  high 
performing,  standard  or  troubled 
agencies,  does  not  assess  the 
concentration  of  poverty  in  PH.-\ 
developments.  Since  this  factor  is  not 
assessed  as  part  of  a  PHAs  management 
of  a  development,  an  exemption  on  this 
basis  would  not  be  appropriate. 

Comment:  The  rule  should  focus  on 
neighborhoods  not  just  developments. 
HUD  should  concentrate  on  assisting 


localities  to  improve  their  housing  stock 
(housing  production  and  neighborhood 
improvement)  in  entire  neighborhoods, 
as  incentives  to  attract  higher-income 
people.  The  rule  should  not  just  focus 
on  developments  within  a 
neighborhood. 

Response.  The  Public  Housing  Reform 
Act,  in  amending  the  U.S.  Housing  Act 
of  1937.  requires  HUD  to  focus  on 
income  concentration  in  buildings  and 
developments.  Paragraph  (3}(B)(i)  of 
section  16  of  the  U.S.  Housing  Act  of 
1937.  captioned  "Prohibition  of 
Concentration  of  Low-Income  Families" 
provides  in  relevant  part  as  follows: 

A  public,  housing  agenc y  shall  submit  with 
its  annual  public  housing  agency  plan  under 
section  5.\  an  admissions  policy  designed  to 
provide  for  deconcentration  of  poverty  and 
income  -mixing  bv  bringing  higher  income 
tenants  into  lower  income  projects  and  lower 
income  tenants  into  higher  income  projects. 
Although  the  Public  Housing  Reform  Act 
requires  a  focus  on  income 

concentration  in  public  housing 
developments,  HUD  recognizes  that 
efforts  directed  solely  to  the  income 
makeup  of  a  housing  development  may 
not  suct:eed  in  achieving 
deconcentration.  Under  its  HOPE  VI 
Program,  HUD  has  been  successful  in 
transforming  entire  neighborhoods, 
including  the  physical  structures  of 
public  housing.  Under  HUD's  mixed- 
finance  programs,  PHAs  can  leverage 
private  capital  with  HUD  funding  and 
create  mixed-income  communities. 
Recently,  yUD  published  its  interim 
rule  implementing  a  new  Fair  Market 
Rents  policy  that  HUD  anticipates  will 
also  assist  in  promoting  deconcentration 
of  poverty.  HLrD  is  working  with  its 
PHA  partners  to  confront  the  problem  of 
concentration  of  poverty  through  several 
approaches. 

Comment:  The  goal  of 
deconcentration  is  best  achieved  bv 
emphasizing  economic  development 
activities.  Rather  than  the  approach 
advocated  by  the  proposed  rule, 
deconcentration  is  best  achieved  by 
emphasizing  such  approaches  as 
mobility  counseling,  incentives  for  the 
development  of  regional  strategies  and 
the  general  support  of  economic 
development  activities.  Promoting 
integration  regionally  can  help  alleviate 
economic  disparities  among  cities  and 
their  suburban  counterparts. 

Response:  As  noted  in  the  response  to 
the  earlier  comment,  HUD  agrees  that 
concentration  of  poverty  should  be 
addressed  through  several  approaches. 
With  respect  to  the  approaches 
recommended  by  the  commenter,  HUD 
has  been  working  with  its  PHA  partners 
to  provide  mobility  counseling  to 
applicants,  landlord  outreach  and  other 


steps  to  increase  housing  choice  in  the 
voucher  program  and  promote  racial 
and  economic  deconcentration. 

Comment:  HUD's  proposed  rule 
contradicts  the  intent  of  the  Public 
Housing  Reform  Act  which  is  to 
deregulate  public  housing  and  give 
PHAs  more  flexibility.  The  intent  of  the 
Public  Housing  Reform  Act  is  to  give 
PHAs  the  flexibility  to  fashion 
independent  and  localized  economic 
development  strategies.  HUD's  April  17. 
2000  proposed  rule  is  in  direct  conflict 
with  statutory  intent  by  mandating  a 
certain  approach  to  deconcentration  of 
poverty.  Congress  gave  PHAs,  not  HUD, 
the  discretion  to  adopt  deconcentration 
strategies, 

HUD  Response.  HUD  has  provided 
increased  flexibility  for  PHAs  to 
develop  more  localized  strategies  to 
deconcentrate  poverty. 

Comment:  A  deconcentration  of 
poverty  approach  that  focuses  on 
buildings,  not  developments,  conflicts 
with  the  statute,  causes  significant 
administrative  difficulties,  and 
adversely  affects  use  of  site-based 
waiting  lists.  The  proposed  rule 
conflicts  with  the  statute  because  the 
proposed  rule  requires  deconcentration 
on  a  building-by-building  basis,  while 
the  statute  requires  deconcentration  on 
a  "project"  basis.  A  building-by- 
building  approach  creates  significant 
administrative  difficulties.  Managing 
individual  waiting  lists  for  each 
building  will  require  PHAs  to  hire 
additional  staff  to  track  income 
information  by  building. 

Response.  HUD  believes  that  in 
including  an  income  analysis  of 
buildings.  HUD's  April  17.  2000 
proposed  rule  was  not  in  conflict  with 
the  statute.  The  statute  speaks  in  terms 
of  buildings  and  developments. 
However,  as  discussed  in  Section  II  of 
this  preamble,  the  rule  was  revised  at 
the  final  rule  stage  to  address  only 
developments. 

Comment:  The  deconcentration  of 
income  requirement  appears  to  be  in 
conflict  with  the  income  targeting 
requirement.  There  will  most  likely  be 
conflicts  in  some  situations  between  the 
income  targeting  requirement  and  the 
deconcentration  requirement  because 
income  targeting  dictates  that  a  PHA 
target  40  percent  of  new  admissions  at 
the  30  percent  or  less  area  median 
income  level,  and  the  deconcentration 
policy  may  dictate  that  a  higher  income 
household  be  placed  in  a  vacant  unit.  At 
the  final  rule  stage,  HUD  must  clarify 
how  a  PHA  is  to  comply  with  both  the 
deconcentration  of  income  requirement 
and  the  income  targeting  requirement. 

HUD  Response.  These  two 
requirements  were  established  to  work 


Federal  Register / Vol.  65,  No.  247 /Friday.  December  22,  2000 /Rules  and  Regulations  81217 


in  support  of  one  smother.  Congress 
established  the  deconcentration 
requirement  to  assure  that  the  extremely 
low-income  families  targeted  by  PHAs 
under  the  income  targeting  requirement 
or  otherwise  admitted  to  public  housing 
are  not  concentrated  in  one  or  more 
developments. 

Comment:  Skipping  over  lower 
income  families  to  offer  units  to  higher 
income  families  is  unfair  and  would 
harm  those  persons  that  badly  need 
affordable  housing.  Skipping  may 
adversely  affect  applicants  who  have 
been  on  the  waiting  list  a  long  time  and 
desperately  need  affordable  housing. 
Skipping  will  either  have  the  effect  of 
denying  these  longterm  applicants 
housing  or  significantly  delaying  their 
admission  to  housing.  Skipping  may 
also  have  the  effect  of  denying  very  low- 
income  applicants  the  opportujiities  to 
participate  in  self-sufficiency  programs 
offered  by  PHAs.  Skipping  should  only 
be  used  where  there  is  a  significant 
difference  in  incomes  among  residents, 
which  is  not  the  case  in  the  majority  of 
public  housing  developments. 

HUD  Response.  HUD  vmderstands  the 
concerns  about  skipping  but  also 
recognizes  that  skipping  may  be  needed 
by  a  PHA  to  achieve  the  objectives  of 
deconcentration  without  adversely 
affecting  the  family  or  families  skipped. 
Any  local  preference  system  involves 
skipping  from  the  order  otherwise 
required  by  a  waiting  list  organized  by 
date  of  application.  In  that  respect, 
skipping  to  achieve  deconcentration 
goals  is  the  same. 

Cdfnment:  HUD's  proposed  rule 
exceeds  statutory  authority  by  using 
race  and  income  as  measures  of 
compliance  with  the  deconcentration 
requirement.  The  provisions  in  the 
proposed  rule  regarding 
deconcentration  of  income  are  the  only 
provisions  derived  from  the  Public 
Housing  Reform  Act.  References  in 
HUD's  proposed  rule  to  racial 
concentrations  in  public  housing  are 
subject  to  the  provisions  of  the  Fair 
Housing  Act  and  various  civil  rights 
laws,  not  the  Public  Housing  Reform 
Act.  In  view  of  the  statute's  permissive 
language  regarding  the  measures  a  PHA 
may  utilize  to  achieve  deconcentration, 
as  well  as  the  specific  statutory 
prohibition  against  income  or  racial 
quotas  in  the  implementation  of 
deconcentration  policies,  HUD's 
proposed  rule,  by  including  provisions 
to  address  racial  concentration,  is  not 
consistent  with  the  clear  intent  of  the 
Public  Housing  Reform  Act. 

HUD  Response.  The  provisions  in  the 
rule  that  address  compliance  with  the 
deconcentration  of  poverty  requirement 
of  the  Public  Housing  Reform  Act  are 


limited  to  a  discussion  of  income 
deconcentration.  There  is  no  discussion 
of  racial  concentration  in  these 
provisions.  However,  in  the  proposed 
rule  and  this  final  rule.  HUD  does 
remind  PHAs  of  their  responsibilities 
under  the  Fair  Housing  Act,  and  their 
responsibilities  to  affirmatively  further 
fair  housing,  and  provides  guidance  on 
how  this  obligation  to  affirmatively 
further  fair  housing  may  be  carried  out. 

Implementation  of  the 
deconcentration  of  poverty  requirement 
of  the  Public  Housing  Reform  Act  does 
not  preclude  HUD  from  including  in 
this  rule  provisions  or  references  to 
requirements  imposed  on  PHAs  by  other 
statutes  or  regulations.  Further,  section 
511{d)(15)  of  the  Public  Housing  Reform 
Act  (section  5A(d)(15)  of  the  U.S. 
Housing  Act),  which  establishes  the 
PHA  Plan,  requires  a  PHA  to  certify  that 
it  will  carry  out  its  PHA  Plan  in 
conformity  with  the  Fair  Housing  Act 
and  other  nondiscrimination  statutes 
and  that  it  will  affirmatively  further  fair 
housing.  This  is  the  first  time  the  PHAs 
have  been  required  explicitly  by  statute 
to  comply  with  the  affirmatively  further 
fair  housing  requirement.  Part  of  the 
PHA's  Annual  Plan  is  the  PHA's 
admissions  policy.  HUD's  rule  properly 
addresses  compliance  with  the  statutory 
deconcentration  requirement  and  the 
statutory  nondiscrimination 
requirements. 

Comment:  HUD  should  clarify  that 
the  provisions  in  the  rule  concerning 
affirmatively  further  fair  housing  are 
applicable  to  admissions.  In  the 
preamble  to  the  proposed  rule,  HUD 
clearly  states  that  the  rule  is  issued  to 
fully  reflect  the  importance  of 
deconcentration  by  income  as  well  as 
the  importance  of  affirmatively 
furthering  fair  housing  in  a  PHA's 
admission  policy.  The  "purpose" 
section  of  the  rule,  §903.1,  however, 
inadvertently  omits  reference  to 
affirmatively  furthering  fair  housing  "in 
admissions."  This  section  simply  refers 
to  a  PHA's  responsibility  to 
affirmatively  further  fair  housing. 
Because  this  section  is  directed  towards 
a  PHA's  admissions  policy,  which 
includes  a  deconcentration  policy,  the 
phrase  "in  admissions"  must  follow  the 
phrase  "to  affirmatively  further  fair 
housing"  for  clarity  purposes. 

HUD  Response.  HUD  agrees  with  the 
conmienter  and  has  added  this  language 
to  §903.1. 

Comment:  The  final  rule  should 
require  specific  deconcentration  steps  to 
affirmatively  further  fair  housing.  A 
PHA  should  be  required  to  certify  that 
it  will  use  deconcentration  steps  that 
the  PHA  has  specifically  identified  and 
other  actions  as  appropriate  in  order  to 


meet  its  obligation  to  affirmatively 
further  fair  housing.  The  final  rule 
should  include  specific  performance 
criteria  that  will  measure  a  PHA's 
progress  toward  achieving 
deconcentration  and  desegregation 
goals. 

HUD  Response.  HUD  believes  that  its 
provisions  in  the  rule,  which  are 
unchanged  from  the  proposed  rule 
stage,  strike  the  appropriate  balance  of 
clarifying  a  PHA's  obligation  to 
affirmatively  further  fair  housing  and 
providing  guidance  on  how  such 
obligation  may  be  carried  out  by  PHAs. 

Comment:  HUD  oversteps  its 
authority  mth  the  affirmatively 
furthering  fair  housing  requirement 
imposed  on  PHAs  in  this  rule.  HUD's 
affirmatively  furthering  fair  housing 
requirement  seeks  to  create  a  new  fair 
housing  enforcement  mechanism 
whereby  HUD  may  challenge  a  PHA's 
civil  rights  certification  if  HUD  believes 
that  the  PHA  is  not  achieving  the 
desired  outcomes  of  its  deconcentration 
policy.  PHAs  are  committed  to  ensuring 
against  discrimination  in  housing  and 
guaranteeing  equal  opportunity  and 
meaningful  choice  in  canying  out  their 
mission.  PHAs  have  no  legal  duty  to 
take  undefined  steps  to  affirmatively 
furthering  fair  housing. 

HUD  Response.  As  noted  in  an  earlier 
response,  the  Public  Housing  Reform 
Act  requires  a  PHA  to  include  with  its 
Aimual  Plan  a  certification  that  the  PHA 
wall  carry  out  its  PHA  plan  in 
conformity  with  certain 
nondiscrimination  statutes,  including 
the  Fair  Housing  Act,  and  will 
affirmatively  further  fair  housing.  In 
view  of  this  certification,  which  can  be 
challenged.  HUD  has  an  obligation  to 
provide  PHAs  with  guidance  on  the 
types  of  actions  that  will  be  recognized 
as  actions  to  affirmatively  further  fair 
housing. 

Comment:  PHAs  should  not  be 
penalized  if  racial  concentration  in  their 
developments  mirror  that  of  the 
surrounding  community.  PHAs  should 
not  be  found  to  have  discriminated  on 
the  basis  of  race  if  the  racial  and  ethnic 
characteristics  of  the  PHA's 
development  mirror  that  of  the 
surrounding  community.  Before  HUD 
challenges  a  civil  rights  certification. 
HUD  should  have  documented  evidence 
that  a  PHA  is  not  in  compliance  with  its 
certification  and  representations  to 

HUD. 

HUD  Response.  To  determine  if  PHAs 
are  complying  with  their  obligation  to 
affirmatively  further  fair  housing.  HUD 
does  not  assess  a  PHA  on  the  racial 
makeup  of  its  developments.  A  PHA  is 
assessed  by  the  actions  taken  to  offer 
housing  choice  or  incentives  that  make 
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a  particular  development  more 
attractive,  or  to  engage  in  marketing 
efforts  that  are  designed  to  reduce  racial 
concentration,  h)  name  a  few  examples 
from  the  rule.  A  HUD  challenge  to  a 
civil  rights  certification  will  be  based  on 
documented  evidence  that  a  PHA  is  not 
affirmatively  furthering  fair  housing  or 
the  PHA  is  not  in  compliance  with  civil 
rights  statutes,  contrary  to  what  the  PHA 
has  certified. 

Comment:  HUD  should  not 
implement  any  deconcentration 
requirement  until  the  Multifamily 
Tenants  Characteristics  System  IMTCSI 
can  provide  accurate  information  on 
average  tenant  income  for  each  family 
development.  Using  MTCS  data  to 
compare  each  PHA  development  with 
the  corresponding  authority-wide 
average  would  assist  in  the 
determination  of  a  standard  income 
deviation  from  the  overall  norm. 
Developments  within  the  standard 
deviation  would  not  be  subject  to 
deconcentration  efforts.  However,  using 
current  MTCS  data  to  determine  poverty 
concentrations  would  not  work,  because 
MTCS  does  not  separate  data  when  a 
PHA  has.  for  instance,  an  elderly  high- 
rise  and  a  townhouse  development 
under  the  same  HUD  project  number. 
MTCS  does  not  aggregate  data  if.. for 
instance,  townhouses  have  three 
different  HUD  project  numbers  because 
they  were  built  under  three  different 
development  budgets.  There  is  also  a 
problem  with  MTCS  in  that  income 
amounts  shown  on  MTCS  reports  reflect 
only  income  used  in  rent  calculations, 
exclusive  of  income  disregard  as  new 
earned  income,  non-reportable  income 
or  earnings  excluded  under  fobs-Plus 

HUD  Response  The  analysis  to  be 
done  by  PHAs  to  be  in  compliance  with 
the  statutory  requirement  to 
deconcentrate  poverty  is  not  dependent 
upon  the  MTCS  data  system,  but  Hl'D 
recognizes  that  this  svstem  would 
facilitate  the  PHAs  analysis.  HUD  has 
worked  to  correct  problems  with  MTCS 
and  is  continuing  to  work  with  PHAs  to 
increase  the  level  of  reporting 

Comment:  Hl'D's  proposal  to 
deconcentrate  poverty  without 
modifications  mil  not  achieve  the 
desired  result.  There  are  other 
approaches  to  deconcentration  that  can 
be  implemented  more  simplv  and 
successfully  than  Hl'D's  approach.  The 
conunents  that  HUD  received  on  its 
proposal  to  deconcentrate  povertv 
ranged  from  a  request  to  withdraw  the 
entire  proposal  to  proceeding  with  the 
proposal  as  is.  The  majority  of  the 
comments,  however,  stated  that  HUD's 
proposal  was  complicated  and  would 
not  achieve  deconcentration  of  poverty 
in  concentrated  areas.  Manv 


commenters  offered  suggestions  on  how 
HLfD's  proposal  could  be  improved  and 
recommended  certain  modifications  to 
the  proposal  Other  commenters 
suggested  alternative  methods  to 
deconc:entrate  poverty  All  the 
suggestions  and  recommendations  were 
carefully  considered  and  Section  II  of 
this  preamble  reflects  the 
recommendations  that  were  adopted  at 
this  final  rule  stage. 

In  this  preamble,  HUD  does  not 
provide  the  details  of  all 
recommendations  for  changes  to  its  own 
proposal  or  the  details  of  all  the 
alternative  deconcentration  methods 
that  were  suggested,  but  the  following 
provides  an  overview  of  the  comments 
and  critiques  of  HUD's  proposal  to 
deconcentrate  poverty,  as  provided  in 
the  April  17,  2000  proposed  rule,  as 
well  as  an  overview  of  alternative 
deconcentration  approaches  (HUD 
recognizes  that  there  is  overlap  in  these 
two  categories). 

Ch'erview  of  comments  on  HUD's 
proposal  to  deconcentrate  poverty.  The 
deconcentration  of  poverty  approach 
proposed  by  HUD  is  complex  and  will 
be  difficult  to  administer.  HUD's 
proposal  does  not  include  self- 
sufficiency  strategies  which  are  crucial 
to  improving  the  income  of  residents 
and  thereby  helping  to  promote 
deconcentration.  HUD's  proposal  is  too 
vague  and  imprecise  to  achieve  the 
objectives  of  deconcentration.  and  may 
in  fact  cause  a  higher  concentration  of 
poverty.  HUD's  proposal  will  result  in 
longer  waiting  lists  for  housing.  HUD's 
proposal  does  not  take  into  account  that 
some  housing  authorities  do  not  have 
large  waiting  lists  from  which  to  select 
tenants.  HUD's  proposal  does  not  focus 
sufficiently  on  incentives:  the  statute 
encourages  inc;entives  to  achieve 
deconcentration.  HUD's  proposal 
prevents  PHAs  from  fully  implementing 
local  preferenc:es  as  provided  bv  the 
Public  Housing  Reform  Act.  HUD's 
proposal  has  the  effect  of  reinstituting 
Federal  preferences  that  were 
eliminated  by  the  Public  Housing 
Reform  Act.  HUD's  proposal  exceeds 
statutory  authority  by  requiring  PHAs  to 
use  "skipping  "  for  the  purpose  of 
deconcentratit)n  while  the  Public 
Housing  Reform  Act  allows,  but  does 
not  require.  PHAs  to  use  skipping. 
HUD's  proposal  will  have  the  effect  of 
creating  income  and  racial  quotas, 
which  is  prt)hibited  by  the  Public 
Housing  Reform  Act.  HUD's  proposal 
will  adversely  affect  PHAs'  Family  Self- 
Sufficiency  programs  where  certain 
developments  have  been  designated  for 
occupancy  by  FSS  families  only.  HUD's 
proposal  wili  undermine  HOPE  VI 
programs  because  most  of  all  the  HOPE 


VI  buildings  would  be  classified  as 
above  income  and  therefore  target  only 
below-average  income  families.  HUD's 
proposal  will  only  result  in  the  labeling 
of  developments  and  income  steering 
that  HUD  has  worked  so  hard  in  the  past 
to  eliminate.  HUD's  proposal  provides 
no  guidance  concerning  the  length  of 
time  that  deconcentration  procedures 
must  be  followed;  in  other  words,  the 
proposal  does  not  specify  how  many 
offers  to  higher  income  families  must  be 
made  before  a  unit  can  be  offered  to  a 
lower  income  family.  Without  clear 
direction  in  the  rule,  units  could  remain 
vacant  for  months.  Additionally,  the 
delays  in  filling  units  could  negatively 
affect  a  PHA's  PHAS  score.  HUD's 
deconcentration  approach  does  not 
address  the  issue  of  the  proximity  of 
buildings  in  public  housing 
developments;  deconcentration  will  not 
be  achieved  if  the  buildings  are  in  close 
proximity  to  one  another.  HUD's 
deconcentration  approach  does  not 
address  the  issue  of  buildings  that  are 
located  in  concentrated  poverty 
neighborhoods.  HUD's  definition  of 
"building"  as  one  or  more  contiguous 
structures  containing  at  least  8  public 
housing  units  is  not  clear  and  requires 
further  elaboration  (e.g.,  what  is  meant 
by  contiguous;  does  building  mean  8 
units  in  total  or  8  units  in  each 
structure).  HUD's  deconcentration 
approach  does  not  take  into 
consideration  the  impact  on  elderly 
persons  or  persons  with  disabilities. 
HUD's  definition  of  building  presents 
too  small  a  structure  for  deconcentlfetion 
and  would  create  an  administrative 
burden  for  PHAs.  How  does  a  PHA 
address  deconcentration  in  the  context 
of  a  situation  where  the  majority  of  the 
PHAs  residents  are  low  income  elderly 
persons  or  persons  with  disabilities. 
Generally,  elderly  persons,  as  a  result  of 
social  security  income,  are  higher 
income  tenants,  buildings  occupied 
predominately  by  the  elderly  will  be 
classified  as  higher  income,  and  elderly 
persons  on  the  waiting  list  may  be 
skipped  over  for  units  in  an  elderly 
building.  HUD's  deconcentration 
approach  is  costly.  The  delay  in  filling 
vacancies  which  will  result  if  this 
approach  is  implemented  will  adversely 
affect  a  PHA's  revenues.  HUD  needs  to 
clarify'  what  it  means  by  higher  income 
families.  HUD's  proposal  will  have  a 
detrimjental  impact  on  PHA's  voluntary 
transfer  policies.  HUD's  proposal  does 
not  take  into  account  the  source  of  a 
family's  income.  The  rule  should 
distinguish  between  earned  income  and 
assistance.  HUD's  proposal  conflicts 
with  the  policy  goals  of  HOPE  VT  and 
mixed  finance  developments. 


I 
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Overview  of  comments  proposing 
alternative  approaches  to  deconcentrate 
poverty.  HUD  should  adhere  to  the 
deconcentration  approach  that  was  in 
the  final  PHA  Plan  rule  published  on 
October  21, 1999.  The  October  21,  1999 
final  rule  provided  a  reasonable 
approach  and  adequate  guidance 
concerning  deconcentration  and  income 
mixing  by  PHAs.  The  appropriate 
deconcentration  approach  is  a  PHA 
specific  approach  where  each  PHA 
establishes  its  own  goals  and  specific 
plans  to  reach  those  goals.  It  is  virtually 
impossible  for  HUD  to  develop  a 
deconcentration  policy  that  will  address 
all  of  the  variables  foimd  in  all  PHAs' 
jurisdictions.  A  deconcentration  policy 
must  be  left  to  the  PHAs  to  develop 
locally.  Deconcentration  methods 
should  include  incentives  such  as  flat 
rents  and  ceiling  rents,  lowering  the 
percentage  of  adjusted  income  that  goes 
for  rent  from  30  percent  to  25  percent 
and  income  deductions  (e.g.,  for 
transportation,  uniforms,  etc.)  for 
working  families.  A  suitable 
deconcentration  approach  would  be  one 
that  provides  for  PHAs  to  set  separate 
goals  for  three  categories  of 
developments:  (1)  developments  in 
poverty  areas;  (2)  developments  well 
outside  of  poverty  areas,  and  (3) 
developments  that  fall  in  between.  The 
deconcentration  approach  that  HUD 
noted  in  its  April  17,  2000  proposed 
rule  was  an  approach  that  HUD 
considered  but  did  not  adopt,  is 
preferable  to  the  approach  that  HUD 
proposed  in  the  April  17,  2000  rule.  The 
second  approach  (not  adopted)  allows 
PHAs  to  concentrate  limited  resources 
on  areas  with  the  greatest  need  of 
deconcentration.  The  final  rule  should 
offer  an  option  of  deconcentration 
methods  from  which  PHAs  may  choose 
and  also  allow  PHAs  to  design  their 
owTi  method.  Any  deconcentration 
approach  should  exempt  tenant 
assigrunent  and  selection  plans  that  are 
required  by  court  order. 
Deconcentration  should  be 
implemented  through  a  "metropolitan" 
directive  issued  to  PHAs  and  that 
focuses  on  creating  affordable  rental 
housing  opportimities  in  entire 
metropolitan  areas.  Properties  located  in 
high  poverty  neighborhoods  that  have 
yet  to  undergo  revitalization  should  be 
exempted  from  the  requirement  to 
deconcentrate  pending  a  site  or 
neighborhood  redevelopment  plan. 
Deconcentration  methods  should  focus 
on  strategies  to  improve  the  incomes  of 
current  tenants,  such  as  targeted 
workforce  development  programs  or 
more  vigorous  implementation  of 


section  3.*  Any  deconcentration 
approach  should  exempt  developments 
that  are  occupied  by  elderly  persons  or 
persons  with  disabilities.  To  include 
special  populations  as  part  of  a 
deconcentration  strategy  will  negatively 
affect  the  ability  of  a  PHA  to  implement 
a  designated  housing  plan.  An  effective 
deconcentration  approach  is  one  that 
encourages  and  promotes  the 
development  of  public  housing  in  non- 
concentrated  areas.  Small  and  medium- 
sized  developments  should  be  exempt 
from  the  deconcentration  requirement. 
Small  PHAs  (PHAs  with  less  than  250 
units)  should  be  exempt  from  the 
deconcentration  requirement;  the 
purpose  of  deconcentration  is  to  address 
the  poverty  concentration  problems  of 
large  vu-ban  housing  authorities.  PHAs 
with  small  scattered  sites  (less  than  50 
units  per  development)  should  be 
exempt  from  the  deconcentration 
requirement.  All  scattered  site 
developments  should  be  exempt  from 
the  deconcentration  requirement 
because  the  very  nature  of  a  scattered 
site  program  is  to  achieve 
deconcentration.  PHAs  with  one 
development  and  one  building  should 
be  exempt  from  the  deconcentration 
requirement.  For  developments  located 
in  Empowerment  Zones  or  in  census 
tracts  that  qualify  for  Empowerment 
Zone  status,  a  PHA  should  be  allowed 
to  skip  over  lower  income  applicants  to 
reach  higher  income  applicants  at  any 
and  all  complexes  located  in  these 
areas.  Moving  to  Work  and  the  Jobs  Plus 
demonstration  programs  should  be 
exempt  from  the  requirement  to 
deconcentrate  poverty  because  these 
programs  are  already  designed  to 
promote  increased  diversity  of  income 
among  residents.  The  term  "general 
occupancy  public  housing 
development"  and  "general  occupancy 
development  building"  when  used  in 
reference  to  the  determination  of 
average  income,  should  be  defined  to 
include  buildings  or  developments  with 
family  units  and  should  exclude 
buildings  or  developments  that  are 
serving  exclusively  the  elderly,  persons 
with  disabilities  or  a  combination  of  the 
elderly  and  persons  with  disabilities. 
An  effective  deconcentration  approach 
should  address  adjustments  in  average 
income  by  family  size  and  number  of 
bedrooms.  Families  residing  in 


1  Section  3  refers  to  section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  which  requires, 
among  other  things,  recipients  of  certain  HLiD 
assistance,  including  public  housing  assistance,  to 
ensure  that,  to  the  greatest  extent  feasible,  training, 
employment  and  other  economic  opportunities  will 
be  directed  to  low-  and  ver>'  low-income  persons. 
particularly  those  who  are  recipients  of  government 
assistance  for  housing. 


developments  approved  for  demolition 
or  conversion  for  tenaat-based 
assistance  should  be  excluded  from  the 
average- income  calculation.  A 
deconcentration  approach  should  not  be 
dependent  solely  upon  an  analysis  of 
average  incomes,  but  rather  PHAs 
should  be  allowed  to  use  median 
incomes,  census  tract  incomes,  average 
incomes  with  standard  deviations  or 
other  income  analyses.  An  effective 
deconcentration  approach  should  be 
based  on  thresholds  that  are  a  certain 
percentage  of  median  income  and 
significantly  different  from  a  PHA's 
average  income  (e.g.,  25  percent  or  50 
percent)  so  that  income  mixing  can 
actually  be  achieved.  Average  income 
should  be  determined  by  site,  not  by 
development  or  building.  There  needs 
to  be  a  middle  tier  of  buildings  that  are 
neither  higher  nor  lower  income  to 
which  a  deconcentration  policy  would 
not  apply.  A  PHA's  deconcentration 
policy  should  consist  of  a  certification 
by  the  PHA  that  it  has  complied  with 
the  40  percent/30  percent  income 
targeting  requirement. 

HUD  Response.  Again,  HUD 
appreciates  all  the  suggestions  and 
recommendations  on  how 
deconcentration  of  poverty  may  be 
achieved  in  public  housing.  Section  II  of 
this  preamble,  which  describes  the 
changes  made  at  the  final  rule  stage 
reflects  the  suggestions  and 
recommendations  offered  by  the 
commenters  that  HUD  has  adopted. 

HUD  is  retaining  the  requirement  that 
the  PHAs  determine  the  average 
incomes  of  all  families  residing  the 
public  housing  developments  that  are 
not  exempt  and  subject  to  the 
deconcentration  of  poverty  requirement 
(the  covered  developments).  To  design  a 
policy,  as  required  by  the  Public 
Housing  Reform  Act,  that  requires 
bringing  higher  income  tenants  in  to 
lower  income  developments  and  lower 
income  tenants  into  higher  income 
developments,  necessitates  an  analysis 
by  the  PHAs  of  the  income 
characteristics  of  their  developments. 
The  final  rule,  however,  provides  for 
exempted  middle  tiers  of  developments 
and  for  various  other  exceptions.  The 
final  rule  also  allows  PHAs  more 
flexibihty  in  developing  specific  actions 
for  covered  developments  that  the  PHA 
believes  will  achieve  deconcentration  of 
poverty  for  those  developments. 

Comment:  Skipping  over  families  on 
the  waiting  list  appears  to  violate  Fair 
Housing  Act  requirements.  Because  of 
the  correlation  between  income  and  race 
in  most  of  the  country's  developments, 
the  impact  of  this  rule  would  be  felt 
disproportionately  by  minority 
households  which  will  be  denied 
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housing  for  no  other  reason  than  that 
the  available  units  are  in  lower  income 
buildings. 

HL'D  Response  Skipping  is  permitted 
by  both  the  Public  Housing  Reform  Act 
and  this  rule:  skipping  is  not  in 
violation  of  Fair  Housing  Act 
requirements  provided  it  is  uniformly 
applied  by  the  PHA.  If  skipping  is  not 
applied  in  an  objective  and  uniform 
manner  by  a  PHA.  then  the  PHA  may  be 
vulnerable  to  a  charge  of  violation  of 
Fair  Housing  Act  requirements.  The 
circumstances  under  which  a  PHA  will 
skip  a  family  to  achieve  deconcentration 
of  poverty  should  be  specified  in  the 
PHAs  deconcentration  policy.  Skipping 
is  permitted  but  not  required  and  will 
occur  less  frequently  because  of  the 
additional  flexibility  in  the  final  rule 

Comment:  Deconcentration  can  be 
achieved  by  Hi  'D  identifying  problem 
developments  and  requiring  corrective 
action  MTCS  data  contains  all  relevant 
information  for  HUD  to  comply  with  the 
statutory'  requirement  that  the  Secretary 
review  the  income  and  occupancy 
characteristics  of  public  housing 
developments  Once  it  is  determined 
that  there  are  violations  then  the 
Secretary  has  the  authority  to  require 
appropriate  corrective  action.  This  is  the 
best  strategy  to  address  the  perceived 
income  concentration  problem. 

HL'D  Response  The  statutorv 
requirement  to  deconcentrate  povertv 
does  not  impose  an  obligation  only  on 
HUD  to  review  the  income  and 
occupancy  characteristics  of  public 
housing  developments.  The  statute 
requires  a  PHA  to  include  as  part  of  the 
PHAs  Annual  Plan  submission  an 
admissions  policy  designed  to  provide 
for  deconcentration  of  povertv  and 
income-mixing  by  bringing  higher 
income  tenants  into  lower  income 
developments  and  vice  versa.  The 
statute  envisions  a  preventive  approach, 
not  simply  a  corrective  approach.  The 
purpose  of  HUD's  rule  is  to  help  PHAs 
achieve  a  successful  preventive 
approach  to  poverty  concentration. 
Moreover,  under  this  final  rule  onlv 
those  general  occupancy  developments 
with  average  incomes  significantlv 
above  or  below  the  PHA  average  must 
be  addressed. 

Comment:  Hl'D's  final  rule  should 
clarify  that  it  does  not  applv  to  State 
Housing  Finance  Agencies  IHFAsI  and 
other  similar  state  housing  agencies. 
The  rule  is  ambiguous  as  to  whether  it 
applies  to  state  HFAs.  The  rule  should 
be  rewritten  to  provide  a  clear 
exemption  for  statewide  agencies,  such 
as  state  HFAs. 

HUD  Response.  The  deconcentration 
provisions  do  not  apply  to  statewide 
agencies  except  to  the  extent  that  they 


are  operating  public  housing;  they  apply 
to  all  public  housing  except  for  those 
developments  exempted  by  the 
deconcentration  provisions.  In  all  the 
rulemaking  stages  of  the  PHA  Plan  rule, 
this  is  the  first  time  this  question  has 
been  raised.  HUD  believes  that  this  is 
clear,  and  no  additional  statement  is 
needed  in  the  rule 

Comment:  Is  deconcentration 
applicable  to  a  public  housing 
development  undergoing 
modernization?  HUD  needs  to  clarify  at 
the  final  rule  stage  whether  the 
requirement  to  deconcentrate  is 
applicable  to  a  development  undergoing 
modernization  which  requires  the 
residents  to  be  relocated  to  other 
developments. 

HUD  Response.  A  PHAs 
deconcentration  policy  is  not  applicable 
to  involuntary  transfers  among 
developments  as  this  final  rule  makes 
clear. 

Comment:  HUD  should  clarify  that  a 
PHA  s  deconcentration  policy  applies  to 
all  mixed-finance  developments/ 
buildings  that  receive  HUD  operating 
subsidy.  HUD  should  provide  at  the 
final  rule  stage  that  the  deconcentration 
requirement  does  not  apply  to  existing 
mixed-finance  where  investors, 
developers  and  PHAs  have  already 
entered  into  HI  'D-approved  contracts 
which  require  the  income  mix  in  the 
developments,  and  should  not  apply  to 
future  developments  The  following 
highlights  the  differences  among 
commenters  on  the  applicability  of  the 
deconcentration  requirement  to  mixed- 
finance  developments: 

The  final  rule  should  make  clear  that 
it  applies  to  any  mixed  finance 
development  or  building  or  unit  that 
receives  HUD  operating  subsidy.  It 
should  not  matter  that  the  development 
is  owned  or  managed  by  an  entity  other 
than  the  PHA.  These  developments 
should  not  be  exempt  from  the 
requirement  to  deconcentrate  poverty. 

The  final  rule  must  exempt,  at  a 
minimum,  existing  mixed-finance 
developments.  PHAs  and  developers 
contractually  obligate  themselves  to 
maintain  specified  income  tiers  and 
follow  a  prescribed  admissions  and 
occupancy  policy  in  operating  these 
properties.  HOPE  Vl/mixed  finance 
transactions  (both  closed  and  future 
transactions)  should  be  specifically 
excluded  from  the  deconcentration  rule. 
HUD  is  already  successful  in  achieving 
in  income  mixing  in  HOPE  VI  and 
mixed  finance  units,  and  application  of 
the  deconcentration  requirement  will 
reduce  not  increase  the  success  rates  of 
these  types  of  units  in  achieving  income 
mixing  , 


HUD  Response.  The  final  rule 
exempts  public  housing  units  operated 
in  accordance  with  a  HUD-approved 
mixed  finance  plan  using  HOPE  VI  or 
public  housing  funds  awarded  before 
the  effective  date  of  this  final  rule, 
provided  that  the  PHA  certifies  (and 
includes  reasons  for  the  certification)  as 
part  of  its  PHA  Plan  (which  may  be 
accomplished  either  in  the  annual  Plan 
submission  or  as  a  significant 
amendment  to  its  PHA  Plan)  that 
exemption  from  the  regulation  is 
necessary  to  honor  an  existing 
contractual  agreement  or  be  consistent 
with  a  mixed  finance  plan,  including 
provisions  regarding  the  incomes  of 
public  housing  residents  to  be  admitted 
to  that  development,  which  has  been 
developed  in  consultation  with 
residents  with  rights  to  live  at  the 
affected  development  and  other 
interested  persons.  HUD  recognizes  that 
for  many  of  these  developments,  as 
commenters  have  indicated,  PHAs  are 
contractually  obligated  to  maintain 
specified  income  tiers,  or  their  HOPE  VI 
funding  proposal  assumed  such  tiers. 

HUD.  however,  is  not  granting  a 
blanket  exemption  for  all  mixed-finance 
or  HOPE  VI  developments.  As  noted  in 
the  October  21,  1999  final  rule,  in 
response  to  a  similar  comment  received 
under  that  rulemaking,  the  Public 
Housing  Reform  Act  does  not  limit 
applicability  of  the  deconcentration 
requirement  to  traditional  public 
housing.  (See  64  FR  56854,  middle 
column.) 

Comment:  Data  by  development  and 
building  should  be  collected  on  an 
annual  basis  to  determine  effectiveness 
of  income  growth  policies.  HUD's  rule 
should  require  yearly  collection  of  data 
by  development  and  by  building  even 
for  developments  or  buildings  that  may 
be  exempt  from  the  deconcentration 
requirement. 

HUD  Response.  The  PHA's 
deconcentration  policy  must  be 
included  each  year  in  the  PHA's  Annual 
Plan  submission.  The  required  steps  for 
deconcentrating  poverty,  as  provided  in 
the  rule,  include  a  determination  of  the 
average  income  of  all  families  residing 
in  covered  developments  and  an 
assessment  of  which  developments  fall 
outside  the  Established  Income  Range. 
At  the  final  rule  stage.  HUD  has  limited 
the  PHA's  average  income 
determination  to  developments,  and  not 
buildings.  After  consideration  of 
comments,  HUD  acknowledges  the 
concerns  that  an  analysis  of  income  by 
building  may  result  in  increased 
administrative  burden  for  PHAs  without 
a  corresponding  increased  benefit  in 
promoting  deconcentration  of  poverty. 
HUD  declines  the  commenter's 
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suggestion  to  require  an  income 
determination  for  developments  that  are 
not  subject  to  deconcentration. 

Comment:  The  incomes  of  public 
housing  residents  constantly  fluctuate 
which  makes  annual  determinations  of 
average  income  unreliable.  PHAs  may 
experience  significant  differences  in 
income  levels  from  year  to  year  because 
residents  initiate  and  terminate 
employment  fairly  frequently.  PHAs 
should  have  the  option  of  recalculating 
the  average  development  incomes  more 
often  than  once  a  year  if  they  so  choose. 
Because  income  fluctuates  constantly, 
does  compliance  with  the 
deconcentration  requirement  mean  that 
families  would  have  to  move  if  the 
"higher  income  building"  in  which  they 
reside  decreases  (i.e.,  becomes  a  low 
income  building)  or  vice-versa? 

HUD  Response.  HUD  believes  that  the 
additional  flexibility  provided  by  this 
final  rule  addresses  this  concern. 

Comment:  A  family's  return  to  a 
development  should  not  be  limited  to  a 
right  of  return  to  the  same  site.  Some 
HOPE  VI  proposals  include  scattered 
sites  which  may  include  the  original  site 
that  is  being  revitalized  along  with  other 
sites  or  may  include  entirely  new  sites. 
The  deconcentration  policy  should  not 
interfere  with  any  PHA  commitment  to 
families  who  have  the  right  of  return  to 
this  type  of  HOPE  VI  development  or 
other  development. 

HUD  Response.  Neither  the  statutory 
requirement  to  deconcentrate  poverty 
nor  the  requirements  of  this  rule 
interfere  with  any  commitments  made 
by  a  PHA  to  a  family  with  respect  to  a 
family's  right  to  return  to  a  site, 
including  new  sites,  following 
revitalization. 

Comment:  The  rule  needs  to  address 
more  fully  unit  refusal  by  a  family  and 
whether  removing  a  family  from  a 
waiting  list  for  refusal  to  accept  a  unit 
constitutes  an  adverse  action  against  the 
family.  Removing  a  family  from  the 
waiting  list  for  reasons  due  entirely  or 
in  part  to  the  family's  refusal  to  accept 
a  deconcentration  offer  of  a  unit 
constitutes  an  adverse  action  against  the 
family.  The  rule  needs  to  clearly 
provide  that  a  family  cannot  be  removed 
for  refusing  a  deconcentration  offer  of  a 
unit. 

HUD  Response.  Removing  a  family 
from  the  waiting  list  for  the  family's 
refusal  to  accept  a  unit  offered  as  part 
of  the  PHA's  strategy  to  deconcentrate 
poverty  is  an  adverse  action  prohibited 
by  the  statute.  A  family  cannot  be 
removed  from  the  waiting  list  for  this 
reason.  However,  a  PHA  may  uniformly 
limit  the  number  of  offers  to  each 
applicant. 


Comment:  The  proposed  rule  violates 
the  statutory  requirement  that  HUD 
finalize  the  agency  plan  rule  only  after 
considering  comments  presented 
through  an  enhanced  rulemaking 
process.  Congress  mandated  that  the 
final  rule  implement  the  PHA  Agency 
Plans  be  subject  to  an  enhanced 
rulemaking  process  that  would  allow  for 
more  public  input  into  the  process. 
HUD  was  required  to  convene  two 
public  forums  at  which  those  making 
recommendations  could  respond  to 
concerns  regarding  the  proposed  agency 
plan  rule  prior  to  implementation. 
While  HUD  conducted  such  forums,  the 
deconcentration  provisions  in  the  April 
17,  2000  proposed  rule  were  not 
included  in  die  prior  rule  and  were  not 
the  subject  of  discussion  at  these 
forums. 

HUD  Response.  HUD  complied  with 
the  statutory  mandate  to  undertake 
enhanced  rulemaking  before 
implementation  of  the  PHA  Plan  final 
rule,  which  was  issued  on  October  21. 

1999.  This  enhanced  rulemaking 
covered  all  aspects  of  the  PHA  Plan. 
Moreover,  the  statute  does  not  require 
HUD  to  undertake  enhanced  rulemaking 
for  every  amendment  or  change  HUD 
subsequently  makes  to  the  PHA  Plan 
rule.  The  April  17,  2000  proposed  rule 
was  limited  to  clarifying  a  PHA's 
requirements  to  deconcentrate  by 
income  and  affirmatively  furthering  fair 
housing,  and  adding  language  that 
allowed  for  HUD  to  further  simplify  the 
PHA  Plan  submission  for  PHAs 
permitted  to  submit  a  streamlined  plan. 
(HUD  already  has  implemented  the 
streamlining  amendment  through  a  final 
rule  published  on  August  14,  2000  (65 
FR  49484).)  Although  HUD  republished 
the  entire  PHA  Plan  rule  on  April  17. 

2000,  with  the  exception  of  these  two 
areas,  no  substantive  changes  were 
made  to  the  rule.  The  rule  was 
republished  for  the  convenience  of  the 
reader,  and  to  make  plain  language 
changes. 

Comment:  The  rule  is  not  in 
compliance  with  the  Regulatory 
Flexibility  Act,  Unfunded  Mandates 
Reform  Act  and  the  Executive  Order  on 
Federalism.  HUD's  proposed  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  would  impose  an  unfunded  federal 
mandate  and  substantial  direct 
compliance  costs  on  local  jurisdictions. 
Compliance  with  the  deconcentration 
requirement  will  require  software 
modifications  and  additional  data  entry 
on  a  building-by-building  analysis,  and 
the  creation  and  implementation  of  new 
procedure  manuals  and  these  actions 
will  have  a  significant  economic  impact 
on  housing  authorities. 


HUD  Response.  HUD  disagrees  with 
the  commenters  that  the  proposed  rule 
would  have  imposed  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  HUD. 
however,  appreciates  these  comments, 
and  specifically  solicited  comments 
about  the  impact  on  small  entities  under 
its  Regulatory  Flexibility  Act  statement 
on  whether  PHAs  believed  the  proposed 
rule  would  have  a  significant  economic 
impact  on  small  entities.  HUD  believes 
that  the  changes  made  in  the  rule  at  the 
final  rule  stage  minimize  concerns 
raised  by  the  commenters.  The  rule  is 
not  in  violation  of  the  Executive  Order 
on  Federalism  or  Unfunded  Mandates. 
Public  housing  is  federally  funded  and 
the  deconcentration  requirement 
established  by  Congress  is  to  ensure  that 
every  effort  is  made  to  address 
concentration  of  poverty  in  federally 
funded  housing. 

V.  Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  the  PHA  Plan 
were  previously  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  at  the  time  of  publication  of  the 
PHA  Plan  final  rule  on  October  21 . 
1999.  and  assigned  OMB  control 
number  2577-0226.  This  final  rule 
published  today  only  makes  changes  to 
the  deconcentration  component  of  the 
PHA  7\imual  Plans  statement  of  the 
PHA's  deconcentration  and  other 
policies  that  govern  eligibility,  selection 
and  admissions.  A  modification  to 
HUD's  existing  and  approved 
information  collection  requirements  for 
this  rule  has  been  submitted  to  OMB  for 
review  and  approval  under  the 
Paperwork  Reduction  Act.  The 
modification,  when  approved,  will  be 
aimounced  through  separate  notice.  An 
agency  may  not  conduct  or  soonsor.  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
amends  HUD's  Public  Housing  Agency 
Plan  regulations  to  fully  reflect  the 
importance  of  deconcentration  by 
income  in  public  housing  and  the 
importance  of  affirmatively  furthering 
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fair  housing.  This  rule  does  not  create 
an  undue  burden  on  small  PHAs  This 
rule  exempts  several  types  of 
developments,  including  developments 
with  fewer  than  100  units,  from  the 
requirement  to  deconcentrate  poverty  in 
public  housing. 

Executive  Order  13132.  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agencv  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law.  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  This  rule 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order 

Environmental  Impact 

The  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
prepared  during  the  interim  rulemaking 
stage  of  the  Public  Housing  Agency  Plan 
regulations  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  That  Finding 
remains  applicable  to  this  rule,  and  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p  m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW, 
Washington,  DC  20410. 

Regulatory  Review 

The  Office  of  Management  and  Budget 
(0MB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulator\- 
Planning  and  Review  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action,"  as  defined  in  section  3(f)  of  the 
Order  (although  not  economically 
significant,  as  provided  in  section  3(f)(1) 
of  the  Order).  Any  changes  made  to  the 
final  rule  after  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
office  of  the  Department's  Office  of 
General  Counsel,  Regulations  Division. 
Room  10276,  451  Seventh  Street.  SW, 
Washington,  DC  20410-0500. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104^: 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 


agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  applicable  to  the 
programs  affected  by  this  rule  are  14.850 
and  14  855. 

List  of  Subjects  in  24  CFR  Part  903 

Administrative  practice  and 
procedure.  Public  housing.  Reporting 
and  recordkeeping  requirements 

For  the  reasons  stated  in  the 
preamble,  HUD  revises  part  903  of  title 
24  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  903— PUBLIC  HOUSING 
AGENCY  PLANS 

Sec. 

Subpart  A— Deconcentration  of  Poverty  and 
Fair  Housing  In  Program  Admissions 

903. 1     What  is  the  purpose  of  this  subpart? 

903  2     With  respect  to  admissions,  what 
must  a  PHA  do  to  deconcentrate  poverty 
in  its  developments  and  comply  with  fair 
housing  re()iiirements? 

Subpart  B — PHA  Plans 

903.3  What  is  the  purpose  of  this  subpart? 

903.4  What  are  the  public  housing  agency 
plans? 

903.5  When  must  a  PHA  submit  the  plans 
to  HL.'D? 

903.6  What  mformation  must  a  PHA 
provide  in  the  .=j-Year  Plan' 

903.7  What  information  must  a  PH.X 
provide  in  the  .Annual  Plan' 

903.9     MdV  Hl!U  request  additional 

infornuition  in  the  .Annual  Plan  of  a 

troubled  PH.A' 
903.11     Are  certain  PHAs  eligible  to  submit 

a  streamlined  .Annual  Plan' 
903.13     What  is  a  Resident  Advisory  Board 

and  what  is  its  role  in  development  of 

the  .Annual  Plan' 
90115     What  is  the  relationship  of  the 

publii  housing  agenc:y  plans  to  the 

Consolidated  Plan? 
903.17     What  is  the  process  for  obtaining 

public  comment  on  the  plans? 
903. 19     When  is  the  5- Year  Plan  or  Annual 

Plan  ready  for  submission  to  HUD? 
903  21     May  the  PHA  amend  or  modify  a 

plan? 
903.23     What  is  the  process  by  which  HL'D 

reviews,  approves,  or  disapproves  an 

.Annual  Plan? 
903.25     How  does  HUU  ensure  PH.A 

compliance  with  its  plans? 

Authority.  42  U.S.C.  1437c;  42  U.S.C. 
3535(dl. 


Subpart  A — Deconcentration  of 
Poverty  and  Fair  Housing  In  Program 
Admissions 

§  903.1     What  is  the  purpose  of  this 
subpart? 

The  purpose  of  this  subpart  is  to 
specify  the  process  which  a  Public 
Housing  Agency,  as  part  of  its  annual 
planning  process  and  development  of  an 
admissions  policy,  must  follow  in  order 
to  develop  and  apply  a  policy  that 
provides  for  deconcentration  of  poverty 
and  income  mixing  in  certain  public 
housing  developments  and  to 
affirmatively  further  fair  housing  in 
admissions. 

References  to  the  "1937  Act"  in  this 
part  refer  to  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437  et  seq.] 

§  903.2    With  respect  to  admissions,  what 
must  a  PHA  do  to  deconcentrate  poverty  in 
its  developments  and  compiy  with  fair 
housing  requirements? 

(a)  General.  The  PHA's  admission 
policy  includes  the  PHAs  policy 
designed  to  promote  deconcentration  of 
poverty  and  income  mixing  in 
accordance  with  section  16(a)(3)(B)  of 
the  1937  Act  (42  U.S.C.  1437n),  which 
is  submitted  to  HUD  as  part  of  the  PHA 
Annual  Plan  process.  Deconcentration 
of  poverty  and  income  mixing  is 
promoted  by  a  policy  that  provides  for 
bringing  higher  income  tenants  into 
lower  income  developments  and  lower 
income  tenants  into  higher  income 
developments. 

(1)  Tne  provisions  of  this  section 
apply  to  applicants  to  and  residents 
seeking  voluntary  transfers  within 
covered  public  housing  developments 
("covered  developments"  as  specified  in 
paragiaph  (b)  of  this  section). 

(2)  The  statutory  requirement  to 
design  a  policy  to  provide  for 
deconcentration  and  income  mixing  is 
not  to  be  construed  to  impose  or  require 
any  specific  income  or  racial  quotas  for 
any  development  or  developments. 

fb)  Applicability  of  deconcentration  of 
poverty  and  income  mixing 
reauirements. 

(1)  Developments  subject  to 
deconcentration  of  poverty  and  income 
mixing  requirements.  The 
deconcentration  requirements  of  this 
subpart  apply  to  general  occupancy, 
family  public  housing  developments, 
excluding  those  developments  listed  in 
paragraph  (b)(2)  of  this  section. 
Developments  to  which  this  subpart  is 
applicable  are  referred  to  as  "covered 
developments". 

(2)  Developments  not  subject  to 
deconcentration  of  poverty  and  income 
mixing  requirements.  This  subpart  does 
not  apply  to  the  following  public 
housing  developments; 
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(i)  Public  housing  developments 
operated  by  a  PHA  with  fewer  than  100 
public  housing  units; 

(ii)  Public  housing  developments 
operated  by  a  PHA  which  house  only 
elderly  persons  or  persons  with 
disabilities,  or  both; 

(iii)  Public  housing  developments 
operated  by  a  PHA  which  consist  of 
only  one  general  occupancy,  family 
public  housing  development; 

(iv)  Public  housing  developments 
approved  for  demolition  or  for 
conversion  to  tenant-based  assistance; 
and 

(v)  Public  housing  developments 
which  include  public  housing  units 
operated  in  accordance  with  a  HUD- 
approved  mixed-finance  plan  using 
HOPE  VI  or  public  housing  funds 
awarded  before  the  effective  date  of  this 
rule,  provided  that  the  PHA  certifies 
(and  includes  reasons  for  the 
certification)  as  part  of  its  PHA  Plan 
(which  may  be  accomplished  either  in 
the  annual  Plan  submission  or  as  a 
significant  amendment  to  its  PHA  Plan) 
that  exemption  from  the  regulation  is 
necessary  to  honor  an  existing 
contractual  agreement  or  be  consistent 
with  a  mixed  finance  plan,  including 
provisions  regarding  the  incomes  of 
public  housing  residents  to  be  admitted 
to  that  development,  which  has  been 
developed  in  consultation  with 
residents  with  rights  to  live  at  the 
affected  development  and  other 
interested  persons. 

(c)  Deconcentration  of  poverty  and 
income  mixing. 

(1)  Steps  for  implementation.  To 
implement  the  statutory  requirement  to 
deconcentrate  poverty  and  provide  for 
income  mixing  in  covered  public 
housing  developments,  a  PHA  must 
comply  with  the  following  steps: 

(i)  Step  1.  A  PHA  shall  determine  the 
average  income  of  all  families  residing 
in  all  the  PHA's  covered  developments. 
A  PHA  may  use  median  income,  instead 
of  average  income,  provided  that  the 
PHA  includes  a  written  explanation  in 
its  PHA  Annual  Plan  justifying  use  of 
median  income  in  the  PHA's  Annual 
Plan. 

(ii)  Step  2.  A  PHA  shall  determine  the 
average  income  of  all  families  residing 
in  each  covered  development.  In 
determining  average  income  for  each 
development,  a  PHA  has  the  option  of 
adjusting  its  income  analysis  for  unit 
size  in  accordance  with  procedures 
prescribed  by  HUD. 

(iii)  Step  3.  A  PHA  shall  determine 
whether  each  of  its  covered 
developments  falls  above,  within  or 
below  the  Established  Income  Range. 
The  Established  Income  Range  is  85 
percent  to  115  percent  (inclusive  of  85 


percent  and  115  percent)  of  the  PHA- 
wide  average  income  for  covered 
developments  as  defined  in  Step  1 . 
(iv)  Step  4.  A  PHA  with  covered 
developments  having  average  incomes 
outside  the  Established  Income  Range 
may  explain  or  justify  the  income 
profile  for  these  developments  as  being 
consistent  with  and  furthering  two  sets 
of  goals:  the  goals  of  deconcentration  of 
poverty  and  income  mixing  as  specified 
by  the  statute  (bringing  higher  income 
tenants  into  lower  income 
developments  and  vice  versa);  and  the 
local  goals  and  strategies  contained  in 
the  PHA  Aimual  Plan.  Elements  of 
explanations  or  justifications  that  may 
satisfy  these  requirements  may  include, 
but  shall  not  be  limited  to  the  following: 

(A)  The  covered  development  or 
developments  are  subject  to  consent 
decrees  or  other  resident  selection  and 
admission  plans  mandated  by  court 
action; 

(B)  The  covered  development  or 
developments  are  part  of  PHA's 
programs,  strategies  or  activities 
specifically  authorized  by  statute,  such 
as  mixed-income  or  mixed-finance 
developments,  homeowrnership 
programs,  self-sufficiency  strategies,  or 
other  strategies  designed  to 
deconcentrate  poverty,  promote  income 
mixing  in  public  housing,  increase  the 
incomes  of  public  housing  residents,  or 
the  income  mix  is  otherwise  subject  to 
individual  review  and  approval  bv 
HUD; 

(C)  The  covered  development's  or 
developments'  size,  location,  and/or 
configuration  promote  income 
deconcentration,  such  as  scattered  site 
or  small  developments; 

(D)  The  income  characteristics  of  the 
covered  development  or  developments 
are  sufficiently  explained  by  other 
circumstances. 

(v)  Step  5.  Where  the  income  profile 
for  a  covered  development  is  not 
explained  or  justified  in  the  PHA 
Annual  Plan  submission,  the  PHA  shall 
include  in  its  admission  policy  its 
specific  policy  to  provide  for 
deconcentration  of  poverty  and  income 
mixing  in  applicable  covered 
developments.  Depending  on  local 
circumstances,  a  PHA's  deconcentration 
policy  (which  may  be  undertaken  in 
conjunction  with  other  efforts  such  as 
efforts  to  increase  self-sufficiency  or 
current  residents)  may  include  but  is 
not  limited  to  providing  for  one  or  more 
of  the  following  actions: 

(A)  Providing  incentives  designed  to 
encourage  families  with  incomes  below 
the  Established  Income  Range  to  accept 
units  in  developments  with  incomes 
above  the  Established  Income  Range,  or 
vice  versa,  including  rent  incentives. 


affirmative  marketing  plans,  or  added 
amenities; 

(B)  Targeting  investment  and  capital 
improvements  toward  developments 
with  em  average  income  below  the 
Established  Income  Range  to  encourage 
applicant  famihes  whose  income  is 
above  the  Established  Income  Range  to 
accept  units  in  those  developments; 

(C)  Establishing  a  preference  for 
admission  of  working  families  in 
developments  below  the  Established 
Income  Range; 

(D)  Skipping  a  family  on  the  waiting 
list  to  reach  another  family  in  an  effort 
to  further  the  goals  of  the  PHA's 
deconcentration  policy; 

(E)  Providing  such  other  strategies  as 
permitted  by  statute  and  determined  by 
the  PHA  in  consultation  with  the 
residents  and  the  community,  through 
the  PHA  Armual  Plan  process,  to  be 
responsive  to  the  local  context  and  the 
PHA's  strategic  objectives. 

(2)  Determination  of  compliance  with 
deconcentration  requirement.  HUD  shall 
consider  a  PHA  to  be  in  compliance 
with  this  subpart  if 

(i)  The  PHA's  income  analysis  shows 
that  the  PHA  has  no  general  occupancy 
family  developments  to  which  the 
deconcentration  requirements  apply; 
that  is,  the  average  incomes  of  all 
covered  developments  are  within  the 
Established  Income  Range: 

(ii)  The  PHA  has  covered 
developments  with  average  incomes 
above  or  below  the  Established  Income 
Range  and  the  PHA  provides  a  sufficient 
explanation  in  its  Annual  Plan  that 
supports  that  the  income  mix  of  such 
development  or  developments  is 
consistent  with  and  furthers  the  goal  of 
deconcentration  of  poverty  and  income 
mixing  and  also  the  locally  determined 
goals  of  the  PHA's  Annual  and  Five 
Year  Plans,  and  the  PHA  therefore  need 
not  take  further  action  to  deconcentrate 
poverty  and  mix  incomes;  or 

(iii)  The  PHA's  deconcentration 
policy  provides  specific  strategies  the 
PHA  will  take  that  can  be  expected  to 
promote  deconcentration  of  poverty  and 
income  mixing  in  developments  with 
average  incomes  outside  of  the 
Established  Income  Range. 

(3)  Right  of  return.  If  a  PHA  has 
provided  that  a  family  that  resided  in  a 
covered  public  housing  development 
has  a  right  to  admission  to  a  public 
housing  unit  in  that  development  after 
revitalization,  the  requirements  of 
paragraph  (c)  of  this  section  do  not 
preclude  fulfilling  that  commitment  or  a 
PHA's  commitment  to  return  a  family  to 
another  development  after 
revitalization. 

(4)  Family's  discretion  to  refuse  a 
unit.  A  family  has  the  sole  discretion 
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whether  to  accept  an  offer  of  a  unit 
made  under  a  PR.\'s  deconcentration 
policy.  The  PHA  may  not  take  any 
adverse  action  toward  any  eligible 
family  for  choosing  not  to  accept  an 
offer  of  a  unit  under  the  PHA's 
deconcentration  policy.  In  accordance 
with  the  PHA's  established  policies,  the 
PHA  may  uniformly  limit  the  number  of 
offers  received  by  applicants. 

(5)  Relationship  to  income  targeting 
requirement.  Nothing  in  this  section 
relieves  a  PHA  of  the  obligation  to  meet 
the  requirement  to  admit  annually  at 
least  40  percent  families  whose  incomes 
are  below  30  percent  of  area  median 
income  as  provided  bv  section  16(a)(2) 
of  the  1937  Act,  42  U.S.C.  1437n(a)(2). 

(d)  Fair  housing  requirements  All 
admission  and  occupancy  policies  for 
public  housing  and  Section  8  tenant- 
based  housing  programs  must  comply 
with  Fair  Housing  Act  requirements  and 
with  regulations  to  affirmatively  further 
fair  housing.  The  PHA  may  not  impose 
any  specific  income  or  racial  quotas  for 
any  development  or  developments. 

(1)  S'ondiscnmination.  A  PHA  must 
carrv'  out  its  PHA  Plan  in  conformity 
with  the  nondiscrimination 
requirements  in  Federal  civil  rights 
laws,  including  title  V\  of  the  Civil 
Rights  Act  of  1964  and  the  Fair  Housing 
Act.  A  PHA  cannot  assign  persons  to  a 
particular  section  of  a  community  or  to 
a  development  or  building  based  on 
race,  color,  religion,  se.x.  disability, 
familial  status  or  national  origin  for 
purposes  of  segregating  populations 
(§1.4(b)(l)(ii)  of  this  title). 

(2)  Affirmatively  Furthering  Fair 
Housing.  PHA  policies  that  govern 
eligibility,  selection  and  admissions 
under  its  PHA  Plan  should  be  designed 
to  reduce  racial  and  national  origin 
concentrations.  Any  affirmative  steps  or 
incentives  a  PHA  plans  to  take  must  be 
stated  in  the  admission  policy. 

(i)  HUD  regulations  provide  that 
PHAs  should  take  affirmative  steps  to 
overcome  the  effects  of  conditions 
which  resulted  in  limiting  participation 
of  persons  because  of  their  race, 
national  origin  or  other  prohibited  basis 
(§  1.4(b)(l)(iii)  and  (6)(ii)  of  this  title). 

(ii)  Such  affirmative  steps  mav 
include  but  are  not  limited  to. 
appropriate  affirmative  marketing 
efforts;  additional  applicant 
consultation  and  information:  and 
provision  of  additional  supportive 
services  and  amenities  to  a 
development. 

(3)  Validity  of  certification,  (i)  HUD 
will  take  action  to  challenge  the  PHA's 
certification  under  §903.7(o)  where  it 
appears  that  a  PHA  Plan  or  its 
implementation; 


(A)  Does  not  reduce  racial  and 
national  origin  concentration  in 
developments  or  buildings  and  is 
perpetuating  segregated  housing;  or 

(B)  Is  creating  new  segregation  in 
housing. 

(ii)  If  HUD  challenges  the  validity  of 
a  PHA's  certification,  the  PHA  must 
establish  that  it  is  providing  a  full  range 
of  housing  opportunities  to  applicants 
and  tenants  or  that  it  is  implementing 
actions  described  in  paragraph  (d)(2)(ii) 
of  this  s(K;tion. 

(e)  Relationship  between  poverty 
deconct'ntration  and  fair  housing.  The 
requirements  for  poverty 
deconcentration  in  paragraph  (c)  of  this 
section  and  for  fair  housing  in 
paragraph  (d)  of  this  section  arise  under 
separate  statutory*  authorities  and  are 
independent. 

Subpart  B — PHA  Plans 

§  903.3    What  is  the  purpose  of  this 
subpart? 

(a)  This  subpart  specifies  the 
requirements  for  PHA  plans,  required  by 
section  5A  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437c-l). 

(b)  The  purpose  of  the  plans  is  to 
provide  a  framework  for; 

(1)  Local  accountability;  and 

(2)  An  easily  identifiable  source  by 
which  public  housing  residents, 
participants  in  the  tenant-based 
assistance  program,  and  other  members 
of  the  public  may  locate  basic  PHA 
policies,  rules  and  requirements 
concerning  the  PHA's  operations, 
programs  and  services. 

§  903.4    What  are  the  public  housing 
agency  plans? 

(a)  Tvpes  of  plans.  There  are  two 
public  housing  agencv  plans.  They  are; 

(1)  The  5- Year  Plan  (the  5- Year  Plan) 
that  a  public  housing  agency  (PHA) 
must  submit  to  HUD  once  ever\'  five 
PHA  fiscal  years  The  5-Year  PJan 
covers  the  five  PHA  fiscal  years 
immediately  following  the  date  on 
which  the  5-Year  Plan  is  due  to  HUD; 
and 

(2)  The  Annual  Plan  (Annual  Plan) 
that  the  PHA  must  submit  to  HUD  for 
each  fiscal  year  immediately  following 
the  date  on  which  the  Annual  Plan  is 
due  to  HUD  and  for  which  the  PHA 
receives: 

(i)  Section  8  tenant-based  assistance 
(under  section  8(0)  of  the  U.S.  Housing 
Act  of  1937.  42  U.S.C.  1437f(o))  (tenant- 
based  assistance);  or 

(ii)  Amounts  from  the  public  housing 
operating  fund  or  capital  fund  (under 
section  9  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437g)  (public 
housing)). 


(b)  Format.  HUD  may  prescribe  the 
format  of  submission  (including 
electronic  format  submission)  of  the 
plans.  HUD  also  may  prescribe  the 
format  of  attachments  to  the  plans  and 
documents  related  to  the  plan  that  the 
PHA  does  not  submit  but  may  be 
required  to  make  available  locally. 
PHAs  will  receive  appropriate  notice  of 
anv  prescribed  format. 

fc)  Applicability.  The  requirements  of 
this  subpart  only  apply  to  a  PHA  tliat 
receives  the  type  of  assistance  described 
in  paragraph  (a)  of  this  section. 

(d)  Authority  for  waivers.  In  addition 
to  the  waiver  authority  provided  in 
§5.110  of  this  title,  the  Secretary  may, 
subject  to  statutory  limitations,  waive 
any  provision  of  this  title  on  a  program- 
wide  basis,  and  delegate  this  authority 
in  accordance  with  section  106  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3535(q))  where  the  Secretary 
determines  that  such  waiver  is 
necessary  for  the  effective 
implementation  of  this  part. 

§  903.5    When  must  a  PHA  submit  the 
plans  to  HUD? 

(a)  5-Year  Plan.  (1)  The  first  PHA 
fiscal  year  that  is  covered  by  the 
requirements  of  this  part  as  amended  on 
December  22,  2000,  is  the  PHA  fiscal 
year  that  begins  July  2001.  This  5-Year 
Plan  submitted  by  a  PHA  must  be 
submitted  for  the  5-year  period 
beginning  July  1,  2001. 

(2)  For  all  PHAs,  the  first  5- Year  Plans 
are  due  75  days  before  the 
conunencement  of  their  fiscal  year. 

(3)  For  all  PHAs,  after  submission  of 
their  first  5-Year  Plan,  all  subsequent  5- 
Year  Plans  must  be  submitted  once 
ever\'  5  PHA  fiscal  years,  no  later  than 
75  days  before  the  commencement  of 
the  PHA's  fiscal  year. 

(4)  PHAs  may  choose  to  update  their 
5-Year  Plans  every  year  as  good 
management  practice  and  must  update 
their  5-Year  Plans  that  were  submitted 
for  PHA  fiscal  years  begirming  before 
July  1,  2001,  to  comply  with  the 
requirements  of  this  part  as  amended  on 
December  22,  2000,  at  the  time  they 
submit  their  next  Annual  Plan  for  fiscal 
years  beginning  on  or  after  July  1,  2001. 
PHAs  must  explain  any  substantial 
deviation  from  their  5- Year  Plans  in 
their  Aimual  Plans.  (Substantial 
deviation  is  determined  by  the  PHA  in 
accordance  with  criteria  provided  by  the 
PHA  in  its  Annual  Plan  in  accordance 
with  §  903. 7(r).) 

(b)  The  Annual  Plan.  (1)  The  first 
PHA  fiscal  year  that  is  covered  by  the 
requirements  of  this  part  as  amended  on 
December  22,  2000,  is  the  PHA  fiscal 
year  that  begins  July  1,  2001. 
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(2)  For  all  PHAs.  the  first  Annual 
Plans  are  due  75  days  before  the 
commencement  of  their  fiscal  year. 

(3)  For  all  PHAs,  after  submission  of 
the  first  Annual  Plan,  all  subsequent 
Aimual  Plans  will  be  due  no  later  than 
75  days  before  the  commencement  of 
their  fiscal  year. 

§  903.6    What  information  must  a  PHA 
provide  in  the  5- Year  Plan? 

(a)  A  PHA  must  include  in  its  5-Year 
Plan  a  statement  of: 

(1)  The  PHA's  mission  for  serving  the 
needs  of  low-income,  very  low-income 
and  extremely  low-income  families  in 
the  PHA's  jurisdiction;  and 

(2)  The  PHA's  goals  and  objectives 
that  enable  the  PHA  to  serve  the  needs 
of  the  families  identified  in  the  PHA's 
Annual  Plan.  For  HUD.  the  PHA  and  the 
public  to  better  measure  the  success  of 
the  PHA  in  meeting  its  goals  and 
objectives,  the  PHA  must  adopt 
quantifiable  goals  and  objectives  for 
serving  those  needs  wherever  possible. 

(b)  After  submitting  its  first  5-Year 
Plan,  a  PHA  in  its  succeeding  5-Year 
Plans,  must  address: 

(1 )  The  PHA's  mission,  goals  and 
objectives  for  the  next  5  years;  and 

(2)  The  progress  the  PHA  has  made  in 
meeting  the  goals  and  objectives 
described  in  the  PHA's  previous  5-Year 
Plan. 

§  903.7    What  information  must  a  PHA 
provide  in  the  Annual  Plan? 

With  the  exception  of  the  first  Annual 
Plan  submitted  by  a  PHA.  the  Aimual 
Plan  must  include  the  information 
provided  in  this  section.  HUD  will 
advise  PHAs  by  separate  notice, 
sufficiently  in  advance  of  the  first 
Annual  Plan  due  date,  of  the 
information,  described  in  this  section 
that  must  be  part  of  the  first  Annual 
Plan  submission,  and  any  additional 
instructions  or  directions  that  may  be 
necessary  to  prepare  and  submit  tie  first 
Annual  Plan.  The  information  described 
in  this  section  applies  to  both  public 
housing  and  tenant-based  assistance, 
except  where  specifically  stated 
otherwise.  The  information  that  the 
PHA  must  submit  for  HUD  approval 
under  the  Annual  Plan  includes  the 
discretionary  policies  of  the  various 
plan  components  or  elements  (for 
example,  rent  policies)  and  not  the 
statutory  or  regulatory  requirements  that 
govern  these  plan  components  and  that 
provide  no  discretion  on  the  part  of  the 
PHA  in  implementation  of  the 
requirements.  The  PHA's  Annual  Plan 
must  be  consistent  with  the  goals  and 
objectives  of  the  PHA's  5-Year  Plan. 

(a)  A  statement  of  housing  needs.  (1) 
This  statement  must  address  the 


housing  needs  of  the  low-income  and 
very  low-income  families  who  reside  in 
the  jurisdiction  served  by  the  PHA,  and 
other  families  who  are  on  the  public 
housing  and  Section  8  tenant-based 
assistance  waiting  lists,  including: 

(i)  Families  witn  incomes  below  30 
percent  of  area  median  (extremely  low- 
income  families); 

(ii)  Elderly  families  and  families  with 
disabilities; 

(iii)  Households  of  various  races  and 
ethnic  groups  residing  in  the 
jurisdiction  or  on  the  waiting  list. 

(2)  A  PHA  must  make  reasonable 
efforts  to  identify  the  housing  needs  of 
each  of  the  groups  listed  in  paragraph 
(a)(1)  of  this  section  based  on 
information  provided  by  the  applicable 
Consolidated  Plan,  information 
provided  by  HUD,  and  other  generally 
available  data. 

(i)  The  identification  of  housing  needs 
must  address  issues  of  affordability, 
supply,  quality,  accessibility,  size  of 
units  and  location. 

(ii)  The  statement  of  housing  needs 
also  must  describe  the  ways  in  which 
the  PHA  intends,  to  the  maximum 
extent  practicable,  to  address  those 
needs,  and  the  PHA's  reasons  for 
choosing  its  strategy. 

(b)  A  statement  of  the  PHA's 
deconcentration  and  other  policies  that 
govern  eligibility,  selection,  and 
admissions.  This  statement  must 
describe  the  PHA's  policies  that  govern 
resident  or  tenant  eligibility,  selection 
and  admission.  This  statement  also 
must  describe  any  PHA  admission 
preferences,  and  any  occupancy  policies 
that  pertain  to  public  housing  units  and 
housing  units  assisted  under  section 
8(0)  of  the  1937  Act,  as  well  as  any  unit 
assignment  policies  for  public  housing. 
This  statement  must  include  the 
following  information: 

(1)  Deconcentration  Policy.  The  PHA's 
deconcentration  policy  applicable  to 
public  housing,  as  described  in 

§  903.2(a). 

(2)  Waiting  Ust  Procedures.  The 
PHA's  procedures  for  maintaining 
waiting  lists  for  admission  to  the  PHA's 
public  housing  developments.  The 
statement  must  address  any  site-based 
waiting  lists,  as  authorized  by  section 
6(s)  of  the  1937  Act  (42  U.S.C.  1437d(s)). 
for  public  housing.  Section  6(s)  of  the 
1937  Act  permits  PHAs  to  establish  a 
system  of  site-based  waiting  lists  for 
public  housing  that  is  consistent  with 
all  applicable  civil  rights  and  fair 
housing  laws  and  regulations. 
Notwithstanding  any  other  regulations, 

a  PHA  may  adopt  site-based  waiting 
lists  where: 

(i)  The  PHA  regularly  submits 
required  occupancy  data  to  HUD's 


Multifamily  Tenant  Characteristics 
Systems  (MTCS)  in  an  accurate, 
complete  and  timely  manner; 

(ii)  The  system  of  site-based  waiting 
lists  provides  for  full  disclosure  to  each 
applicant  of  any  option  available  to  the 
applicant  in  the  selection  of  the 
development  in  which  to  reside, 
including  basic  information  about 
available  sites  (location,  occupancy, 
number  and  size  of  accessible  units, 
amenities  such  as  day  care,  security*, 
transportation  and  training  programs) 
and  an  estimate  of  the  period  of  time  the 
applicant  would  likely  have  to  wait  to 
be  admitted  to  units  of  different  sizes 
and  types  (e.g.,  regular  or  accessible)  at 
each  site; 

(iii)  Adoption  of  site-based  waiting 
lists  would  not  violate  any  court  order 
or  settlement  agreement,  or  be 
inconsistent  with  a  pending  complaint 
brought  by  HUD; 

(iv)  The  PHA  includes  reasonable 
measures  to  assure  that  adoption  of  site- 
based  waiting  lists  is  consistent  with 
affirmatively  furthering  fair  housing, 
such  as  reasonable  marketing  activities 
to  attract  applicants  regardless  of  race  or 
ethnicity; 

(y)  The  PHA  provides  for  review  of  its 
site-based  waiting  list  policy  to 
determine  if  the  policy  is  consistent 
with  civil  rights  laws  and  certifications 
through  the  following  steps: 

(A)  As  part  of  the  submission  of  the 
Annual  Plan,  the  PHA  shall  assess 
changes  in  racial,  ethnic  or  disability- 
related  tenant  composition  at  each  PHA 
site  that  may  have  occurred  during  the 
implementation  of  the  site-based 
waiting  list,  based  upon  MTCS 
occupancy  data  that  has  been  confirmed 
to  be  complete  and  accurate  by  an 
independent  audit  (which  may  be  the 
annual  independent  audit)  or  is 
otherwise  satisfactory  to  HUD: 

(B)  At  least  even*'  three  years  the  PHA 
uses  independent  testers  or  other  means 
satisfactory  to  HUD,  to  assure  that  the 
site-based  waiting  list  is  not  being 
implemented  in  a  discriminator}' 
manner,  and  that  no  patterns  or 
practices  of  discrimination  exist,  and 
providing  the  results  to  HUD: 

(C)  Taking  any  steps  necessary'  to 
remedy  the  problems  surfaced  during 
the  review;  and 

(D)  Taking  the  steps  necessary  to 
affirmatively  further  fair  housing. 

(3)  Other  admissions  policies.  The 
PHA's  admission  policies  that  include 
any  other  PHA  policies  that  govern 
eligibility,  selection  and  admissions  for 
the  public  housing  (see  part  960  of  this 
title)  and  tenant-based  assistance 
programs  (see  part  982,  subpart  E  of  this 
title).  (The  information  requested  on 
site-based  waiting  lists  and 
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deconcentration  is  applicable  only  to 
public  housing.) 

(c)  A  statement  of  financial  resources. 
This  statement  must  address  the 
financial  resources  that  are  available  to 
the  PHA  for  the  support  of  Federal 
public  housing  and  tenant-based 
assistance  programs  administered  by  the 
PHA  during  the  plan  year  The 
statement  must  include  a  listing,  by 
general  categories,  of  the  PHA's 
anticipated  resources,  such  as  PHA 
operating,  capital  and  other  anticipated 
Federal  resources  available  to  the  PHA. 
as  well  as  tenant  rents  and  other  income 
available  to  support  public  housing  or 
tenant-based  assistance  The  statement 
also  should  include  the  non-Federal 
sources  of  funds  supporting  each 
Federal  program,  and  state  the  planned 
uses  for  the  resources. 

(d)  A  statement  of  the  PHA  s  rent 
determination  policies  This  statement 
must  describe  the  PHA's  basic 
discretionary  policies  that  govern  rents 
charged  for  public  housing  units, 
applicable  flat  rents,  and  the  rental 
contributions  of  families  receiving 
tenant-based  assistance.  For  tenant- 
based  assistance,  this  statement  also 
shall  cover  any  discretionary  minimum 
tenant  rents  and  payment  standard 
policies. 

(e)  A  statement  of  the  PHA  s 
operation  and  management.  (1)  This 
statement  must  list  the  PHA's  rules, 
standards,  and  policies  that  govern 
maintenance  and  management  of 
housing  owned,  assisted,  or  operated  bv 
the  PHA. 

(2)  The  policies  listed  in  this 
statement  must  include  a  description  of 
any  measures  necessarv'  for  the 
prevention  or  eradication  of  pest 
infestation.  Pest  infestation  includes 
cockroach  infestation. 

(3)  This  statement  must  include  a 
description  of  PHA  management 
organization,  and  a  listing  of  the 
programs  administered  by  the  PHA 

(4)  The  information  requested  on  a 
PHA's  rules,  standards  and  policies 
regarding  management  and  maintenance 
of  housing  applies  only  to  public 
housing.  The  information  requested  on 
PHA  program  management  and  listing 
of  administered  programs  applies  to 
public  housing  and  tenant-based 
assistance, 

(f)  A  statement  of  the  PHA  grievance 
procedures  This  statement  describes 
the  grievance  and  informal  hearing  and 
review  procedures  that  the  PHA  makes 
available  to  its  residents  and  applicants. 
These  procedures  include  public 
housing  grievance  procedures  and 
tenant-based  assistance  informal  review 
procedures  for  applicants  and  hearing 
procedures  for  participants. 


(g)  A  statement  of  capital 
improvements  needed.  With  respect  to 
public  housing  only,  this  statement 
describes  the  capital  improvements 
necessarv'  to  ensure  long-term  physical 
and  setcial  viability  of  the  PHA's  public 
housing  developments,  including  the 
capital  improvements  to  be  undertaken 
in  the  vear  in  question  and  their 
estimated  costs,  and  any  other 
information  required  for  participation  in 
the  Capital  Fund  PHAs  also  are 
required  to  include  5-Year  Plans 
covering  large  capital  items. 

(h)  A  statement  of  any  demolition 
and/or  disposition.  (1)  Plan  for 
Demolition^Dispositinn.  With  respect  to 
public  housing  only,  a  description  of 
any  public  housing  development,  or 
portion  of  a  public  housing 
development,  owned  by  the  PHA  for 
which  the  PHA  has  applied  or  will 
apply  for  demolition  and/or  disposition 
approval  under  section  18  of  the  1937 
Act  (42  II. SC.  1437p).  and  the  timetable 
for  demolition  and/or  disposition.  The 
application  and  approval  process  for 
demolition  and/or  disposition  is  a 
separate  process.  Approval  of  the  PHA 
Plan  does  not  constitute  approval  of 
these  activities. 

(2)  Interim  Plan  for  Demolition/ 
Disposition,  (i)  Before  submission  of  the 
first  Annual  Plan,  a  PHA  may  submit  an 
interim  PHA  Annual  Plan  solely  for 
demolition/disposition.  The  interim 
plan  must  provide. 

(A)  The  required  description  of  the 
action  to  be  taken; 

(B)  A  certification  of  consistency  with 
the  Consolidated  Plan: 

(C)  A  description  of  how  the  plan  is 
consistent  with  the  Consolidated  Plan; 

(D)  A  relocation  plan  that  includes  the 
availability  of  units  in  the  area  and 
adequate  funding;  and 

(E)  Confirmation  that  a  public  hearing 
was  held  on  the  proposed  action  and 
that  the  resident  advisory  board  was 
consulted. 

(ii)  Interim  plans  for  demolition/ 
disposition  dre  subject  to  PHA  Plan 
procedural  requirements  in  this  part 
(seei^«i903.13,  903.15.  903.17,  903.19. 
903.21.  903.23,  903.25),  with  the 
following  exception.  If  a  resident 
advis(jrv  board  has  not  yet  been  formed, 
the  PHA  may  seek  a  waiver  of  the 
requirement  to  consult  with  the  resident 
advisorv  board  on  the  grounds  that 
organizations  that  adequately  represent 
residents  for  this  purpose  were 
consulted. 

(iii)  The  actual  application  for 
demolition  or  disposition  may  be 
submitted  at  the  same  time  as 
submission  of  the  interim  plan  or  at  a 
later  date. 


(i)  A  statement  of  the  public  housing 
developments  designated  as  housing  for 
elderly  families  or  families  with 
disabilities  or  elderly  families  and 
families  with  disabilities. 

(1)  With  respect  to  public  housing 
only,  this  statement  identifies  any 
public  housing  developments  owned, 
assisted,  or  operated  by  the  PHA.  or  any 
portion  of  these  developments,  that: 

(i)  The  PHA  has  designated  for 
occupancy  by: 

(A)  Only  elderly  families; 

(B)  Only  families  with  disabilities:  or 

(C)  Elderly  families  and  families  with 
disabilities;  and 

(ii)  The  PHA  will  apply  for 
designation  for  occupancy  by: 

(A)  Only  elderly  families; 

(B)  Only  families  with  disabilities;  or 

(C)  Elderly  families  and  families  with 
disabilities  as-  provided  bv  section  7  of 
the  1937  Act  (42  U.S.C.  1437e). 

(2)  The  designated  housing 
application  and  approval  process  is  a 
separate  process.  Approval  of  the  PHA 
Plan  does  not  constitute  approval  of 
these  activities. 

(j)  A  statement  of  the  conversion  of 
public  housing  to  tenant-based 
assistance.  (1)  This  statement  describes: 

(i)  Any  building  or  buildings  that  the 
PHA  is  required  to  convert  to  tenant- 
based  assistance  under  section  33  of  the 
1937  Act  {42  U.S.C.  1437z-5); 

(ii)  The  status  of  any  building  or 
buildings  that  the  PHA  may  be  required 
to  convert  to  tenant-based  assistance 
under  section  202  of  the  Fiscal  Year 
1996  HUD  Appropriations  Act  (42 
U.S.C.  14371  note);  or 

(iii)  The  PHA's  plans  to  voluntarily 
convert  under  section  22  of  the  1937  Act 
(42  U.S.C.  1437t). 

(2)  The  statement  also  must  include 
an  analysis  of  the  developments  or 
buildings  required  to  be  converted 
under  section  33. 

(3)  For  both  voluntary  and  required 
conversions,  the  statement  must  include 
the  amount  of  assistance  received 
commencing  in  Federal  Fiscal  Year 
1999  to  be  used  for  rental  assistance  or 
other  housing  assistance  in  comiection 
with  such  conversion. 

(4)  The  application  and  approval 
processes  for  required  or  voluntary 
conversions  are  separate  approval 
processes.  Approval  of  the  PHA  Plan 
does  not  constitute  approval  of  these 
activities. 

(5)  The  information  required  under 
this  paragraph  (j)  of  this  section  is 
applicable  to  public  housing  and  only 
that  tenant-based  assistance  which  is  to 
be  included  in  the  conversion  plan. 

(k)  A  statement  of  homeownership 
programs  administered  by  the  PHA. 
(1)  This  statement  describes: 
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(i)  Any  homeownership  programs 
administered  by  the  PHA  under  section 
8(y)  of  the  1937  Act  (42  U.S.C.  1437f(y)); 

(ii)  Any  homeownership  programs 
administered  by  the  PHA  under  an 
approved  section  5(h)  homeowniership 
program  (42  U.S.C.  1437c(h)); 

(iii)  An  approved  HOPE  I  program  (42 
U.S.C.  1437aaa);  or 

(iv)  Any  homeownership  programs  for 
which  the  PHA  has  applied  to 
administer  or  will  apply  to  administer 
under  section  5(h},  die  HOPE  I  program, 
or  section  32  of  the  1937  Act  (42  U.S.C. 
1437Z-4). 

(2)  The  application  and  approval 
process  for  homeownership  under  the 
programs  described  in  paragraph  (k)  of 
this  section,  with  the  exception  of  the 
section  8(y)  homeownership  program, 
are  separate  processes.  Approval  of  the 
PHA  Plan  does  not  constitute  approval 
of  these  activities. 

(1)  A  statement  of  the  PHA's 
community  service  and  self-sufficiency 
programs.  (1)  This  statement  describes: 

(i)  Any  PHA  programs  relating  to 
services  and  amenities  coordinated, 
promoted  or  provided  by  the  PHA  for 
assisted  families,  including  programs 
provided  or  offered  as  a  result  of  the 
PHA's  partnership  with  other  entities; 

(ii)  AJiy  PHA  programs  coordinated, 
promoted  or  provided  by  the  PHA  for 
the  enhancement  of  the  economic  and 
social  self-sufficiency  of  assisted 
families,  including  programs  provided 
or  offered  as  a  result  of  the  PHA's 
partnerships  with  other  entities,  and 
activities  under  section  3  of  the  Housing 
and  Community  Development  Act  of 
1968  and  under  requirements  for  the 
Family  Self-Sufficiency  Program  and 
others.  The  description  of  programs 
offered  shall  include  the  program's  size 
(including  required  and  actual  size  of 
the  Family  Self-Sufficiency  program) 
and  means  of  allocating  assistance  to 
households. 

(iii)  How  the  PHA  will  comply  with 
the  requirements  of  section  12(c)  and  (d) 
of  the  1937  Act  (42  U.S.C.  1437j(c)  and 
(d)).  These  statutory  provisions  relate  to 
community  service  by  public  housing 
residents  and  treatment  of  income 
changes  in  public  housing  and  tenant- 
based  assistance  recipients  resulting 
from  welfare  program  requirements. 
PHAs  must  address  any  cooperation 
agreements,  as  described  in  section 
12(d)(7)  of  the  1937  Act  (42  U.S.C. 
1437j(d)(7)),  that  the  PHA  has  entered 
into  or  plans  to  enter  into. 

(2)  The  information  required  by 
paragraph  (1)  of  this  section  is 
applicable  to  both  public  housing  and 
tenant-based  assistance,  except  that  the 
information  regarding  the  PHA's 
compliance  with  the  community  service 


requirement  applies  only  to  public 
housing. 

(m)  A  statement  of  the  PHA's  safety 
and  crime  prevention  measures. 

(1)  With  respect  to  public  housing 
only,  this  statement  describes  the  PHA's 
plan  for  safety  and  crime  prevention  to 
ensure  the  safety  of  the  public  housing 
residents  that  it  serves.  The  plan  for 
safety  and  crime  prevention  must  be 
established  in  consultation  with  the 
police  officer  or  officers  in  command  of 
the  appropriate  precinct  or  police 
departments.  The  plan  also  must 
provide,  on  a  development-by- 
development  or  jurisdiction  wide-basis, 
the  measures  necessary  to  ensure  the 
safety  of  public  housing  residents. 

(2)  The  statement  regarding  the  PHA's 
safety  and  crime  prevention  plan  must 
include  the  following  information: 

(i)  A  description  oi  the  need  for 
measures  to  ensure  the  safety  of  public 
housing  residents; 

(ii)  A  description  of  any  crime 
prevention  activities  conducted  or  to  be 
conducted  by  the  PHA;  and 

(iii)  A  description  of  the  coordination 
between  the  PHA  and  the  appropriate 
police  precincts  for  carrying  out  crime 
prevention  measures  and  activities. 

(3)  If  the  PHA  expects  to  receive  drug 
elimination  program  grant  funds,  the 
PHA  must  submit,  in  addition  to  the 
information  required  by  paragraph 
(m)(l)  of  this  section,  the  plan  required 
by  HUD's  Public  Housing  Drug 
Elimination  Program  regulations  (see 
part  761  of  this  title). 

(4)  If  HUD  determines  at  any  time  that 
the  security  needs  of  a  public  housing 
development  are  not  being  adequately 
addressed  by  the  PHA's  plan,  or  that  the 
local  police  precinct  is  not  assisting  the 
PHA  with  compliance  with  its  crime 
prevention  measures  as  described  in  the 
Annual  Plan.  HUD  may  mediate 
between  the  PHA  and  the  local  precinct 
to  resolve  any  issues  of  conflict. 

(n)  A  statement  of  the  PHA 's  policies 
and  rules  regarding  ownership  of  pets  in 
public  housing.  This  statement 
describes  the  PHA's  policies  and 
requirements  pertaining  to  the 
ownership  of  pets  in  public  housing. 
The  policies  must  be  in  accordance  with 
section  31  of  the  1937  Act  (42  U.S.C. 
1437a-3). 

(o)  Cixil  rights  certification.  (1)  The 
PHA  must  certif}'  that  it  will  earn,'  out 
its  plan  in  conformitv  with  title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d-2000d-4).  the  Fair  Housing  Act 
(42  U.S.C.  3601-19).  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794),  and  title  II  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C.  12101 
et  seq.).  The  PHA  also  must  certify  that 
it  wi^  affirmatively  further  fair  housing. 


(2)  The  certification  is  applicable  to 
both  the  5-Year  Plan  and  the  Annual 
Plan. 

(3)  A  PHA  shall  be  considered  in 
compliance  with  the  certification 
requirement  to  affirmativelv  further  fair 
housing  if  the  PHA  fulfills  the 
requirements  of  §  903.2(b)  and: 

(i)  Examines  its  programs  or  proposed 
programs: 

(ii)  Identifies  any  impediments  to  fair 
housing  choice  within  those  programs: 

(iii)  Addresses  those  impediments  in 
a  reasonable  fashion  in  view  of  the 
resources  available: 

(iv)  Works  with  local  jurisdictions  to 
implement  any  of  the  jurisdiction's 
initiatives  to  affirmatively  further  fair 
housing  that  require  the  PHA's 
involvement:  and 

(v)  Maintains  records  reflecting  these 
analyses  and  actions. 

(p)  Recent  results  of  PHA 's  fiscal  year 
audit.  This  statement  provides  the 
results  of  the  most  recent  fiscal  year 
audit  of  the  PHA  conducted  under 
section  5(h)(2)  of  the  1937  Act  (42 
U.S.C.  1437c(h)). 

(q)  .4  statement  of  asset  management. 
To  the  extent  not  covered  by  other 
components  of  the  PHA  Annual  Plan, 
this  statement  describes  how  the  PHA 
will  carr>'  out  its  asset  management 
functions  with  respect  to  the  PHA's 
public  housing  inventorv,  including 
how  the  PHA  will  plan  for  long-term 
operating,  capital  investment, 
rehabilitation,  modernization, 
disposition,  and  other  needs  for  such 
inventor\'. 

(r)  Additional  information  to  be 
provided.  (1)  For  all  Annual  Plans 
following  submission  of  the  first  Annual 
Plan,  a  PHA  must  include  a  brief 
statement  of  the  PHA's  progress  in 
meeting  the  mission  and  goals  described 
in  the  5-Year  Plan: 

(2)  A  PHA  must  identif>'  the  basic 
criteria  the  PHA  will  use  for 
determining: 

(i)  A  substantial  deviation  from  its  5- 
Year  Plan:  and 

(ii)  A  significant  amendment  or 
modification  to  its  5-Year  Plan  and 
Annual  Plan. 

(3)  A  PHA  must  include  such  other 
information  as  HUD  may  request  of 
PHAs.  either  on  an  individual  or  acro.ss- 
the-board  basis.  HUD  will  advise  the 
PHA  or  PHAs  of  this  additional 
information  through  advance  notice. 

§  903.9    May  HUD  request  additional 
information  in  the  Annual  Plan  of  a  troubled 
PHA? 

HUD  may  request  that  a  PHA  that  is 
at  risk  of  being  designated  as  troubled 
or  is  designated  as  troubled  in 
accordance  with  section  6(j)(2)  of  the 
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1937  Act  (42  IJ.S.C.  1437d())(2)).  the 
Public  Housing  Management 
Assessment  Program  (part  901  of  this 
title)  or  the  Public  Housing  Assessment 
System  (part  902  of  this  chapter) 
include  its  operating  budget.  The  PHA 
also  must  include  or  reference  any 
applicable  memorandum  of  agreement 
with  HLT)  or  any  plan  to  improve 
performance,  and  such  other  material  as 
HUD  may  prescribe. 

§  903.1 1     Are  certain  PHAs  eligible  to 
submit  a  streamlined  Annual  Plan? 

(a)  Yes.  the  following  PHAs  may 
submit  a  streamlined  Annual  Plan,  as 
described  in  paragraph  (h)  of  this 
section: 

(1)  PHAs  that  are  determined  to  be 
high  performing  PHAs  as  of  the  last 
annual  or  interim  assessment  of  the 
PHA  before  the  submission  of  the  5-Year 
or  Annual  Plan: 

(2)  PR.AS  with  less  than  250  public 
housing  units  (small  PHAs)  and  that 
have  not  been  designated  as  troubled  in 
accordance  with  section  6(j){2)  of  the 
1937  Act;  and 

(3)  PHAs  that  only  administer  tenant- 
based  assistance  and  du  not  own  or 
operate  public  housing. 

(b)  All  streamlined  plans  must 
provide  information  on  how  the  public 
mav  reasonably  obtain  additifinal 
information  on  the  PHA  policies 
contained  in  the  standard  .Annual  Plan, 
but  excluded  from  their  streamlined 
submissions. 

(c)  A  streamlined  plan  must  include 
the  information  provided  in  this 
paragraph  (c).  The  Secretary  may  reduce 
the  information  requirements  of 
streamlined  Plans  further,  with 
adequate  notice. 

(1)  For  high  performing  PHAs.  the 
streamlined  Annual  Plan  must  include 
the  information  required  bv  §  903.7(a). 
(b).  (c).  (d).(g).(h).(k).(m)'.  (n).(o).  (p) 
and  (r).  The  information  required  by 
§903.7(m)  must  be  included  only  to  the 
extent  this  information  is  required  for 
PHA's  participation  in  the  public 
housing  drug  elimination  program  and 
the  PK.A  anticipates  participating  in  this 
program  in  the  upcoming  year.  The 
information  required  bv  *?903.7(k)  must 
be  included  onlv  to  the  extent  that  the 
PHA  participates  in  homeownership 
programs  under  section  8(v). 

(2)  For  small  PHAs  that  are  not 
designated  as  troubled  or  that  are  not  at 
risk  of  being  designated  as  troubled 
under  section  6(j){2)  of  the  1937  .-\ct  the 
streamlined  Annual  Plan  must  include 
the  information  required  bv  <?  903  7(a) 
(b).  (c),  (d),  (g).  (h).  (k),(m).  (n),  (o).  (p) 
and  (r).  The  information  required  by 
§903.7(k)  must  be  included  only  to  the 
extent  that  the  PHA  participates  in 


homeownership  programs  under  section 
8{v)  The  information  required  by 
§903.7(m)  must  be  included  only  to  the 
extent  this  information  is  required  for 
the  PHAs  participation  in  the  public 
housing  drug  elimination  program  and 
the  PH.-\  anticipates  participating  in  this 
program  in  the  upcoming  year. 

(3)  For  PHAs  that  administer  only 
tenant-based  assistance,  the  streamlined 
Annual  Plan  must  include  the 
information  required  by  §  903.7(a),  (b). 
(c).  (d).  (e).  (fl.  (k).  (1),  (o).  (p)  and  (r). 

§903.13    What  is  a  Resident  Advisory 
Board  and  what  is  its  role  in  development 
of  the  Annual  Plan? 

(a I  A  Resident  .Advisorv'  Board  refers 
to  a  board  or  boards,  as  provided  in 
paragraph  (b)  of  this  section,  whose 
membership  consists  of  individuals  who 
adeqiiatelv  reflect  and  represent  the 
residents  assisted  by  the  PHA, 

( 1 )  The  role  of  the  Resident  Advisory- 
Board  (or  Resident  Advisorv'  Boards)  is 
to  assist  and  make  recommendations 
regarding  the  development  of  the  PHA 
plan,  and  any  significant  amendment  or 
modification  to  the  PHA  plan. 

(2)  The  PHA  shall  allocate  reasonable 
resources  to  assure  the  effective 
functioning  of  Resident  Advison,' 
Boards.  Reasonable  resources  for  the 
Resident  Advisory  Boards  must  provide 
reasonable  means  for  them  to  become 
infiirined  on  programs  covered  by  the 
PFi.-\  Plan,  to  communicate  in  WTiting 
and  bv  telephone  with  assisted  families 
and  hold  meetings  with  those  families, 
and  to  access  information  regarding 
covered  programs  on  the  internet,  taking 
into  account  the  size  and  resources  of 
the  PHA. 

(b)  Each  PHA  must  establish  one  or 
more  Resident  Advisor,'  Boards,  as 
provided  in  paragraph  (b)  of  this 
section. 

(1)  If  a  jurisdiction-wide  resident 
council  exists  that  complies  with  the 
tenant  participation  regulations  in  part 
964  of  this  title,  the  PHA  shall  appoint 
the  jurisdiction-wide  resident  council  or 
the  council's  representatives  as  the 
Resident  Advisor\'  Board.  If  the  PHA 
makes  such  appointment,  the  members 
of  the  jurisdiction-wide  resident  council 
or  the  council's  representatives  shall  be 
added  or  another  Resident  Advisory 
Board  formed  to  provide  for  reasonable 
representation  of  families  receiving 
tenant-based  assistance  where  such 
representation  is  required  under 
paragraph  (b)(2)  of  this  section. 

(2)  If  a  jurisdiction-wide  resident 
council  does  not  exist  but  resident 
councils  exist  that  comply  with  the 
tenant  participation  regulations,  the 
PHA  shall  appoint  such  resident 
councils  or  their  representatives  to  ^erve 


on  one  or  more  Resident  Advisory 
Boards.  If  the  PHA  makes  such 
appointment,  the  PHA  may  require  that 
the  resident  councils  choose  a  limited 
number  of  representatives. 

(3)  Where  ttie  PHA  has  a  tenant-based 
assistance  program  of  significant  size 
(where  tenant-based  assistance  is  20% 
or  more  of  assisted  households),  the 
PHA  shall  assure  that  the  Resident 
.Advisory  Board  (or  Boards)  has 
reasonable  representation  of  families 
receiving  tenant-based  assistance  and 
that  a  reasonable  process  is  undertaken 
to  choose  this  representation. 

(4)  Where  or  to  the  extent  that 
resident  councils  that  comply  with  the 
tenant  participation  regulations  do  not 
exist,  the  PHA  shall  appoint  Resident 
Advisorv'  Boards  or  Board  members  as 
needed  to  adequately  reflect  and 
represent  the  interests  of  residents  of 
such  developments;  provided  that  the 
PHA  shall  provide  reasonable  notice  to 
such  residents  and  urge  that  they  form 
resident  councils  with  the  tenant 
participation  regulations. 

(c)  Tne  PHA  must  consider  the 
recommendations  of  the  Resident 
Advisory  Board  or  Boards  in  preparing 
the  final  Annual  Plan,  and  any 
significant  amendment  or  modification 
to  the  Annual  Plan,  as  provided  in 
§903.21  of  this  title, 

(1)  In  submitting  the  final  plan  to 
HUD  for  approval,  or  any  significant 
amendment  or  modification  to  the  plan 
to  HUD  for  approval,  the  PHA  must 
include  a  copy  of  the  recommendations 
made  by  the  Resident  Advisory  Board  or 
Boards  and  a  description  of  the  marmer 
in  which  the  PHA  addressed  these 
recommendations. 

(2)  Notwithstanding  the  75-day 
limitation  on  HUD  review,  in  response 
to  a  written  request  from  a  Resident 
Advisory  Board  claiming  that  the  PHA 
failed  to  provide  adequate  notice  and 
opportunity  for  comment.  HUD  may 
make  a  finding  of  good  cause  during  the 
required  time  period  and  require  the 
PHA.  to  remedy  the  failure  before  final 
approval  of  the  plan. 

§  903.1 5    What  is  the  relationship  of  the 
public  housing  agency  plans  to  the 
Consolidated  Plan? 

(a)  The  PHA  must  ensure  that  the 
Annual  Plan  is  consistent  with  any 
applicable  Consolidated  Plan  for  the 
jurisdiction  in  which  the  PHA  is 
located.  The  Consolidated  Plan  includes 
a  certification  that  requires  the 
preparation  of  an  Analysis  of 
Impediments  to  Fair  Housing  Choice. 

(1)  The  PHA  must  submit  a 
certification  by  the  appropriate  State  or 
local  officials  that  the  Annual  Plan  is 
consistent  with  the  Consolidated  Plan 
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and  include  a  description  of  the  manner 
in  which  the  applicable  plan  contents 
are  consistent  with  the  Consolidated 
Plans. 

(2)  For  State  agencies  that  are  PHAs, 
the  applicable  Consolidated  Plan  is  the 
State  Consolidated  Plan, 

(b)  A  PHA  may  request  to  change  its 
fiscal  year  to  better  coordinate  its 
planning  with  the  planning  done  under 
the  Consolidated  Plan  process,  by  the 
State  or  local  officials,  as  applicable. 

§  903.1 7    What  is  the  process  for  obtaining 
public  comment  on  the  plans? 

(a)  The  PHA's  board  of  directors  or 
similar  governing  body  must  conduct  a 
public  hearing  to  discuss  the  PHA  plan 
(either  the  5-Year  Plan  and/or  Annual 
Plan,  as  applicable)  and  invite  public 
comment  on  the  plan(s].  The  hearing 
must  be  conducted  at  a  location  that  is 
convenient  to  the  residents  served  by 
the  PHA. 

(b)  Not  later  than  45  days  before  the 
public  hearing  is  to  take  place,  the  PHA 
must: 

(1)  Make  the  proposed  PHA  plan(s), 
the  required  attachments  and 
documents  related  to  the  plans,  and  all 
information  relevant  to  the  public 
hearing  to  be  conducted,  available  for 
inspection  by  the  public  at  the  principal 
office  of  the  PHA  during  normal 
business  hours;  and 

(2)  Publish  a  notice  informing  the 
public  that  the  information  is  available 
for  review  and  inspection,  and  that  a 
public  hearing  will  take  place  on  the 
plan,  and  the  date,  time  and  location  of 
the  hearing. 

(c)  PHAs  shall  conduct  reasonable 
outreach  activities  to  encourage  broad 
public  participation  in  the  PHA  plans. 

§  903.1 9    When  is  the  5-Year  Plan  or 
Annual  Plan  ready  for  submission  to  HUD? 

A  PHA  may  adopt  its  5- Year  Plan  or 
its  Annual  Plan  and  submit  the  plan  to 
HUD  for  approval  only  after: 

(a)  The  PHA  has  conducted  the  public 
hearing; 

(b)  Tne  PHA  has  considered  all  public 
comments  received  on  the  plan; 

(c)  The  PHA  has  made  any  changes  to 
the  plan,  based  on  comments,  after 
consultation  with  the  Resident  Advisory 
Board  or  other  resident  organization. 

§  903.21     May  the  PHA  amend  or  modify  a 
plan? 

(a)  A  PHA.  after  submitting  its  5- Year 
Plan  or  Annual  Plan  to  HUD,  may 
amend  or  modify  any  PHA  policy,  rule, 
regulation  or  other  aspect  of  the  plan.  If 
the  amendment  or  modification  is  a 


significant  amendment  or  modification, 
as  defined  in  §  903.7{r)(2).  the  PHA: 

(1)  May  not  adopt  the  amendment  or 
modification  until  the  PHA  has  duly 
called  a  meeting  of  its  board  of  directors 
(or  similar  governing  body)  and  the 
meeting,  at  which  the  amendment  or 
modification  is  adopted,  is  open  to  the 
public;  and 

(2)  May  not  implement  the 
amendment  or  modification,  until 
notification  of  the  amendment  or 
modification  is  provided  to  HUD  and 
approved  by  HUD  in  accordance  with 
HUD's  plan  review  procedures,  as 
provided  in  §903.23. 

(b)  Each  significant  amendment  or 
modification  to  a  plan  submitted  to 
HUD  is  subject  to  the  requirements  of 
§§903.13,  903.15,  and  903.17. 

§  903.23    What  is  the  process  by  which 
HUD  reviews,  approves,  or  disapproves  an 
Annual  Plan? 

(a)  Review  of  the  plan.  When  the  PHA 
submits  its  Annual  Plan  to  HUD. 
including  any  significant  amendment  or 
modification  to  the  plan.  HUD  reviews 
the  plan  to  determine  whether: 

(1)  The  plan  provides  all  the 
information  that  is  required  to  be 
included  in  the  plan; 

(2)  Th^plan  is  consistent  with  the 
information  and  data  available  to  HUD; 

(3)  The  plan  is  consistent  with  any 
applicable  Consolidated  Plan  for  the 
jurisdiction  in  which  the  PHA  is 
located;  and 

(4)  The  plan  is  not  prohibited  or 
inconsistent  with  the  1937  Act  or  any 
other  applicable  Federal  law. 

(b)  Disapproval  of  the  plan.  (1)  HUD 
may  disapprove  a  PHA  plan,  in  its 
entirety  or  with  respect  to  any  part,  or 
disapprove  any  significant  amendment 
or  modification  to  the  plan,  only  if  HUD 
determines  that  the  plan,  or  one  of  its 
components  or  elements,  or  any 
significant  amendment  or  modification 
to  the  plan: 

(i)  Does  not  provide  all  the 
information  that  is  required  to  be 
included  in  the  plan; 

(ii)  Is  not  consistent  with  the 
information  and  data  available  to  HUD; 

(iii)  Is  not  consistent  with  any 
applicable  Consolidated  Plan  for  the 
jurisdiction  in  which  the  PHA  is 
located;  or 

(iv)  Is  not  consistent  with  applicable 
Federal  laws  and  regulations. 

(2)  Not  later  than  75  days  after  the 
date  on  which  the  PHA  submits  its  plan 
or  significant  amendment  or 
modification  to  the  plan.  HUD  will  issue 


written  notice  to  the  PHA  if  the  plan  or 
a  significant  amendment  or 
modification  has  been  disapproved.  The 
notice  that  HUD  issues  to  the  PHA  must 
state  with  specificity  the  reasons  for  the 
disapproval.  HUD  may  not  state  as  a 
reason  for  disapproval  the  lack  of  time 
to  review  the  plan. 

(3)  If  HUD  fails  to  issue  the  notice  of 
disapproval  on  or  before  the  75th  dav 
after  the  date  on  which  the  PHA  submits 
its  plan  or  significant  amendment  or 
modification  to  the  plan,  HUD  shall  be 
considered  to  have  determined  that  all 
elements  or  components  of  the  plan 
required  to  be  submitted  and  that  were 
submitted,  and  to  be  reviewed  bv  HUD 
were  in  compliance  with  applicable 
requirements  and  the  plan  has  been 
approved. 

(4)  The  provisions  of  paragraph  (b)(3) 
of  this  section  do  not  apply  to  troubled 
PHAs.  The  plan  of  a  troubled  PHA  must 
be  approved  or  disapproved  by  HUD 
through  written  notice. 

(c)  Designation  of  due  date  as 
submission  date  for  first  plan 
submissions.  For  purposes  of  the  75-day 
period  described  in  paragraph  (b)  of  this 
section,  the  first  5-year  and  Annual 
Plans  submitted  by  a  PHA  will  be 
considered  to  have  been  submitted  no 
earlier  than  the  due  date  as  provided  in 
§903.5. 

(d)  Public  availability  of  the  approved 
plan.  Once  a  PHA's  plan  has  been 
approved,  a  PHA  must  make  the 
approved  plan  and  the  required 
attachments  and  documents  related  to 
the  plan,  available  for  review  and 
inspection,  at  the  principal  office  of  the 
PHA  during  normal  business  hours. 

§  903.25    How  does  HUD  ensure  PHA 
compliance  with  its  plan? 

A  PHA  must  comply  with  the  rules, 
standards  and  policies  established  in 
the  plans.  To  ensure  that  a  PHA  is  in 
compliance  with  all  policies,  rules,  and 
standards  adopted  in  the  plan  approved 
by  HUD,  HUD  shall,  as  it  deems 
appropriate,  respond  to  any  complaint 
concerning  PHA  noncompliance  with 
its  plan.  If  HUD  should  determine  that 
a  PHA  is  not  in  compliance  with  its 
plan,  HUD  will  take  whatever  action  it 
deems  necessar,'  and  appropriate. 

Dated:  December  14.  2000 
Harold  Lucas. 

Assistant  Secretan  forPubli(  and  liidiar 
Housing. 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  432 

Trade  Regulation  Rule  Relating  To 
Power  Output  Claims  For  Amplifiers 
Utilized  in  Home  Entertainment 
Products 

agency:  Federal  Trade  Commission. 
action:  Final  rule. 

summary:  The  Federal  Trade 
Commission  ("Commissiun"  or  "FTC"), 
pursuant  to  section  18  of  the  Federal 
Trade  Commission  Act.  issues  final 
amendments  to  its  Trade  Regulation 
Rule  on  Power  Output  Claims  for 
•Amplifiers  Utilized  in  Home 
Entertainment  Products  ("Amplifier 
Rule"  or  "Rule").  The  Commission 
amends  the  Rule  to:  exempt  sellers  who 
make  power  output  claims  in  media 
advertising  from  the  requirement  to 
disclose  total  rated  harmonic  distortion 
and  the  associated  power  bandwidth 
and  impedance  ratings;  clarifv'  the 
manner  in  which  the  Rule's  testing 
procedures  apply  to  self-powered 
subwoofer-satellite  combination  speaker 
systems;  and  reduce  the  preconditioning 
power  output  requirement  from  one- 
third  of  rated  power  to  one-eighth  of 
rated  power.  This  document  constitutes 
the  Commission's  Statement  of  Basis 
and  Purpose  for  the  amendments. 
EFFECTIVE  DATES:  This  Rule  is  effective 
on  Februan-  20.  2001, 
ADDRESSES:  Requests  for  copies  of  the 
amended  Rule  and  the  Statement  of 
Basis  and  Purpose  should  be  sent  to  the 
Consumer  Response  Center.  Federal 
Trade  Commission,  Room  130,  600 
Pennsylvania  Ave.,  N.W.,  Washington. 
DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Murphy.  Economist,  Division  of 
Consumer  Protection,  Bureau  of 
Economics.  (202)  326-3524.  or  Neil 
Blickman.  Attorney.  Division  of 
Enforcement.  Bureau  of  Consumer 
Protection,  (202)  326-3038,  Federal 
Trade  Commission,  Washington.  DC 
20580. 

SUPPLEMENTARY  INFORMATION: 
Statement  of  Basis  and  Purpose 

Part  A — Introduction 

This  document  is  published  pursuant 
to  section  18  of  the  FTC  Act.  15  U.S.C. 
57a  et  seq  .  the  provisions  of  Part  1, 
Subpart  B  of  the  Commission's  Rules  of 
Practice,  16  CFR  1.14,  and  5  U.S.C.  551 
et  seq.  This  authority  permits  the 
Commission  to  promulgate,  modifv',  and 
repeal  trade  regulation  rules  that  define 
with  specificity  acts  or  practices  that  arc 
unfair  or  deceptive  in  or  affecting 


commerce  within  the  meaning  of 
section  5(a)(1)  of  the  FTC  Act,  15  U.S.C. 
45(a)(1).  The  Commission  undertook 
this  rulemaking  proceeding  as  part  of 
the  Commission's  ongoing  program  of 
evaluating  trade  regulation  rules  and 
industry  guides  to  determine  their 
effectiveness,  impact,  cost  and  need. 

The  Amplifier  Rule  was  promulgated 
on  May  3.  1974  (39  FR  15387).  to  assist 
consumers  in  purchasing  power 
amplification  equipment  for  home 
entertainment  purposes  by 
standardizing  the  measurement  and 
disclosure  of  various  performance 
characteristics  of  the  equipment.  On 
April  7,  1997.  the  Commission 
published  a  Federal  Register  Notice 
("FRN")  seelcing  comment  on  the  Rule 
as  part  of  an  ongoing  project  to  review 
all  Commission  rules  and  guides  to 
determine  their  current  effectiveness 
and  impact  (62  FR  16500).  This  FRN 
sought  comment  on  the  costs  and 
benefits  of  the  Rule,  what  changes  in  the 
Rule  would  increase  its  benefits  to 
purchasers  and  how  those  changes 
would  affect  compliance  costs,  and 
whether  technological  or  marketplace 
changes  have  affected  the  Rule.  The 
FRN  also  sought  comment  on  issues 
related  to  the  Rule's  product  coverage, 
test  procedures,  and  disclosure 
requirements. 

The  comments  in  response  to  the  FRN 
generally  expressed  continuing  support 
for  the  Rule,  stating  that  it  has  given 
consumers  a  standardized  method  of 
comparing  the  power  output  of  audio 
amplifiers,  and  has  created  a  level 
playing  field  among  competitors.  The 
comments  also  suggested  that  there  have 
been  technological  and  marketplace 
changes  that  may  warrant  modifications 
to  the  Rule's  testing  and  disclosure 
requirements,  and  a  clarification  of  the 
Rule's  applicability  to  self-powered 
loudspeakers  for  use  with  personal 
computers  and  home  stereo  systems. 
Certain  comments  also  recommended 
that  the  Commission  expand  the  Rule's 
coverage  to  include  automotive  sound 
amplification  products.  On  the  basis  of 
this  review,  the  Commission  determined 
to  retain  the  Rule,  but  to  seek  additional 
comment  on  possible  amendments  to 
the  Rule. 

The  Commission  published  an 
Advanced  Notice  of  Proposed 
Rulemaking  ("ANPR")  on  July  9,  1998 
(63  FR  37238),  seeking  public  comment 
on  whether  it  should  initiate  a 
rulemaking  proceeding  by  publishing  a 
Notice  of  Proposed  Rulemaking  ("NPR") 
under  section  18  of  the  FTC  Act.  15 
use.  57a.  The  ANPR  solicited  specific 
comment  on  whether  the  Commission 
should  (1)  eliminate  certain  disclosure 
requirements  in  media  advertising;  (2) 


clarify  testing  procedures  for  self- 
powered  speakers;  and  (3)  amend 
certain  required  test  procedures  that 
may  impose  unnecessary  costs  on 
manufacturers.  The  ANPR  also 
announced  that  the  Commission  had 
determined  not  to  initiate  a  proceeding 
to  amend  the  Rule  to  cover  power 
ratings  for  automotive  sound 
amplification  equipment.  Finally,  the 
Commission  published  elsewhere  in  the 
[uly  9,  1998  Federal  Register  a  Notice 
of  Final  Action  aiuiouncing  a  non- 
substantive technical  amendment  to  the 
Rule  clarifying  that  the  Rule  covered 
self-powered  loudspeakers  for  use  in  the 
home  (63  FR  37234). 

The  ANPR  elicited  five  comments.' 
Based  on  the  comments  responding  to 
the  ANPR,  and  on  other  evidence 
discussed  below,  the  Commission 
published  an  NPR  on  July  19,  1999  (64 
FR  38610).^  In  die  NPR,  the  Commission 
proposed  amending  the  Rule  to  (1) 
exempt  sellers  who  make  power  output 
claims  in  media  advertising  from  the 
requirement  to  disclose  total  rated 
harmonic  distortion  and  the  associated 
power  bandwidth  and  impedance 
rating;  (2)  clarify  the  manner  in  which 
the  rule's  testing  procedures  apply  to 
self-powered  subwoofer-satellite 
combination  speaker  systems;  and  (3) 
reduce  the  preconditioning  power 
output  requirement  from  one-third  of 
rated  power  to  one-eighth  of  rated 
power. '  The  NPR  elicited  five 
comments." 

In  the  NPR,  the  Commission  also 
announced  that  pursuant  to  16  CFR 


'  The  commenters  were:  Consumer  Electronics 
Manufacturers  Association  (CEM.A)(1);  Wass 
Audio-Digital  (WassU2);  Sonance  (.Sonance)(3);  PHI 
.Acoustics  (PHI)(4);  and  V'elodyne  Acoustics.  Inc. 
lVelodyne)(5). 

-  In  accordance  with  section  18  of  the  FTC  Act, 
15  U.S.C;.  57a.  the  Commission  submitted  this  NPR 
to  the  Chairman  of  the  Committee  on  Commerce. 
.Science,  and  Transportation.  I'nited  States  Senate, 
and  the  Chairman  of  the  C^ommittee  on  Commerce, 
1  nited  States  House  of  Representatives.  30  days 
prior  to  Its  publication  in  the  Federal  Register. 

'The  Clommission  solicited  public  comments  on 
its  NPR  until  September  17.  1999.  In  response  to 
3  request  from  the  Consumer  Electnmics 
Manufacturers  Association,  however,  the 
Commission  granted  an  extension  of  the  comment 
period  until  October  15.  1999  (6-1  FR  51087  (Sept. 
21.  1999)).  CEMA  recently  changed  its  name  to  the 
Consumer  Electronics  .Association. 

^The  commenters  were:  EkSC  (EKSC:)(1);  Audio 
Research  (Audio  Research)(2);  QSC  Audio  (QSC)(3); 
Thomson  Consumer  Electronics.  Inc  (Thomson)(4); 
and  Consumer  Electronics  Manufacturers 
As.sociation  (CEMA)(5).  The  comments  on  the 
Commission's  ANPR  and  .NPR  are  cited  as  "(Name 
of  Commenter).  (designated  comment  number). 
p._  ."  All  Rule  ANPR  and  NPR  comments  are  on 
the  public  record  and  are  available  for  public 
inspection  in  the  Public  Reference  Room.  Room 
130,  Federal  Trade  Commission,  600  Pennsylvania 
Ave  .  NVV.  Washington.  DC:.  from  8:30  a.m.  to  5:00 
p.m..  Monday  through  Friday,  except  federal 
holidays. 
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1.20,  it  would  follow  expedited 
procedures  in  this  proceeding,  and  (1) 
publish  an  NPR;  (2)  solicit  written 
comments  on  the  Commission's 
proposals  to  amend  the  Rule;  (3)  hold  an 
informal  hearing,  if  requested  by 
interested  parties;  (4)  obtain  a  final 
recommendation  from  staff;  and  (5) 
announce  final  Commission  action  in  a 
notice  published  in  the  Federal 
Register.  3  There  were  no  requests  for 
hearings  in  the  five  comments  received 
in  response  to  the  NPR.  The 
Commission,  therefore,  did  not  hold 
public  hearings  in  this  matter. 

Part  B — Analysis  of  Amendments 

1 .  Amendment  to  Required  Disclosures 
Section  of  the  Amplifier  Rule 

a.  Background.  Section  432.2  of  the 
Rule  requires  disclosure  of  maximum 
rated  total  harmonic  distortion  ("THD"), 
power  bandwidth,  and  impedance 
whenever  a  power  claim  is  made  in  any 
advertising,  including  advertising  by 
retail  stores,  direct  mail  merchants,  and 
manufacturers.  In  the  ANPR,  the 
Commission  concluded  tentatively  that 
improvements  in  amplifier  technology 
since  the  Rule's  promulgation  in  1974 
appeared  to  have  reduced  the  benefits  to 
coifeumers  of  disclosure  of  THD  in 
media  advertising.  In  the  ANPR,  the 
Commission  also  concluded  tentatively 
that  an  insufficient  number  of 
consiuners  would  understand  the 
meaning  and  significance  of  the 
remaining  triggered  disclosures 
concerning  power  bandwidth  and 
impedance  to  justify  their  publication  in 
media  advertising.  Accordingly,  the 
ANPR  sought  comment  on  whether  the 
Commission  should  initiate  a 
rulemaking  proceeding  to  amend  the 
Rule  to  exempt  media  advertising, 
including  advertising  on  the  Internet, 
from  disclosure  of  THD  and  the 
associated  power  bandwidth  and 
impedance  ratings  when  a  power  output 
claim  is  made.  In  the  ANPR,  the 
Commission  tentatively  concluded 
further  that  the  proposed  exemption 
should  be  conditioned  on  the 
requirement  that  the  primary  power 
output  specification  disclosed  in  any 
advertising  distributed  through  the 
media  be  the  manufacturer's  rated 
minimimi  sine  wave  continuous  average 
power  output,  per  channel,  at  an 
impedance  of  8  ohms,  or,  if  the 


"•  B4  FR  38610.  38614.  The  Commission  stated 
that  using  expedited  procedures  would  support  the 
agency's  goals  of  clarifying  existing  regulations, 
when  necessary,  and  eliminating  obsolete  or 
unnetes.sary  regulation  without  an  undue 
expenditure  of  resources,  while  ensuring  that  the 
public  has  an  opportunity  to  submit  data,  views  and 
arguments  on  whether  the  Commission  should 
amend  the  Rule. 


amplifier  is  not  designed  for  an  8-ohm 
impedance,  at  the  impedance  for  which 
the  amplifier  is  primarily  designed. 

Finally,  the  ANPR  explained  the 
Conmiission's  tentative  conclusion  that 
publication  of  all  other  power  output 
claims  currently  subject  to  the  Rule, 
including  those  appearing  in 
manufacturer  specification  sheets  that 
are  either  in  print  or  reproduced  on  the 
Internet,  should  continue  to  trigger  the 
requirement  that  the  seller  provide  the 
full  complement  of  disclosures 
concerning  power  bandwidth, 
maximum  harmonic  distortion,  and 
impedance,  so  that  interested 
consimiers  could  obtain  this 
information  prior  to  piut:hase. 

The  Commission  received  four 
comments  on  the  tentatively  proposed 
exemption  of  THD,  bandwidth,  and 
impedance  disclosures  in  media 
advertising.  CEMA,  the  principal  trade 
association  for  the  electronics  industry, 
supported  the  proposed  exemption, 
including  the  requirement  that  the 
primary  power  output  specification 
disclosed  in  media  advertising  be  * 

continuous  per-channel  output  at  an  8- 
ohm  impedance  (unless  the  amplifier  is 
designed  primarily  for  a  different 
impedance  level), ^  Velodyne,  a 
manufacturer  of  powered  loudspeakers, 
also  supported  the  exemption  of  THD 
and  bandwidth  disclosures  in  media 
advertising,  stating  that  they  contain 
little  useful  information  for  today's 
consumer.^  This  commenter  suggested, 
however,  that  the  standardized 
impedance  value  for  power  output 
claims  be  4  ohms  rather  than  the 
proposed  8  ohms.«  No  explanation  was 
provided  for  this  suggestion.  Wass 
opposed  elimination  of  the  required 
THD.  bandwidth,  and  impedance 
disclosures  in  advertising,  stating  that 
sellers  could  take  unfair  advantage  of 
the  consumer  through  in-store  sales 
techniques  that  obscure  the  true 
performance  capabilities  of  an 
amplifier.^  Sonance  stated  simply  that 
the  relationship  between  power  and 
distortion  is  vital  to  specifying  power 
output,  and  recommended  against  the 
tentatively  proposed  exemption.'" 

Based  on  its  review  of  the  comments 
on  its  ANPR,  the  Commission  stated  in 
the  NPR  that  it  had  reason  to  believe 
that  the  disclosiu"e  of  THD.  power 
bandwidth,  and  impedance  in  media 
advertising  that  contains  a  triggering 
power  output  claim  no  longer  provided 
sufficient  consumer  benefit  to  justify  the 


"CEMA.  (l),pp.2-3. 

"V'elodyne.  (5).  p.l. 

"Id. 

s  Wass.  (2),  p.3. 

'"Sonance.  (3).  p.l. 


associated  increase  in  advertising  costs. 
The  Commission  concluded  in  both  the 
ANPR  and  the  NPR  that  very  few- 
amplifiers  in  today's  market  generate 
high  levels  of  THD  (e.g.,  more  than  one 
percent)  using  the  FTC  testing  protocol. 
Further,  the  Commission  concluded  that 
those  few  amplifiers  that  do  generate 
appreciable  levels  of  THD  tend  to  be 
very  expensive  vacuum  tube  designs 
that  are  sold  to  a  specialized  group  of 
consumers  that  may  not  consider  THD 
specifications  an  important 
consideration  in  their  purchase 
decisions.  Thus,  it  did  not  appear  that 
sales  personnel  at  retail  stores  would 
have  an  appreciable  incentive  to 
mislead  consumers  concerning  the 
distortion  characteristics  of  an 
amplifier.  Finally,  the  Commission 
concluded  that  consumers  who  are 
interested  in  the  Rule's  THD,  power 
bandwidth,  and  impedance 
specifications  would  be  able  to  find 
such  information  relatively  easily  in 
product  brochures  at  retail  stores  or  on 
the  Internet. 

Commenters  on  the  ANPR  did  not 
agree  on  which  impedance  value  should 
serve  as  the  standard  for  power  outpu  t 
claims  in  media  advertising  under  the 
tentatively  proposed  disclosure 
exemption.  CEMA  endorsed  the  value  of 
8  ohms  suggested  in  the  ANPR. 
Velodyne.  however,  commented  that  the 
standardized  impedance  value  should 
be  4  ohms.  The  Commission  concluded 
in  the  NPR  that,  luider  the  proposed 
exemption,  for  amplifiers  designed  to 
drive  a  specific  loudspeaker  in  an 
integrated  powered  configuration,  the 
seller  could  base  power  output  claims 
on  an  impedance  of  4  ohms,  if  the 
amplifier  is  powering  a  loudspeaker  that 
is  rated  at  a  nominal  impedance  of  4 
ohms.  Although  the  Commission  stated 
in  the  NPR  that  it  had  reason  to  believe 
that  the  majority  of  non-powered 
loudspeakers  are  rated  at  a  nominal 
impedance  of  8  ohms,  and  that  this 
value  should  therefore  be  adopted  as  the 
basis  for  power  output  claims  in  media 
advertising  for  separate  stand-alone 
amplifiers,  the  NPR  solicited  further 
comment  on  whether  the  Commission's 
tentative  conclusion  on  this  issue  was 
correct. 

Accordingly,  in  the  NPR  the 
Commission  proposed  amending  section 
432.2  of  the  Rule  to  exempt  advertising 
disseminated  through  the  media, 
including  advertising  on  the  Internet, 
from  disclosure  of  total  rated  harmonic 
distortion  and  the  associated  power 
bandwidth  and  impedance  ratings  when 
a  power  output  claim  is  made.  The 
Commission  further  proposed  that  the 
exemption  for  advertising  disseminated 
through  the  media  be  conditioned  on 


81234  Federal  Register/ Vol.  65.  No.  247 /Friday.  December  22.  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65.  No.  247 /Friday,  December  22,  2000 /Rules  and  Regulations  81235 


the  requirement  that  the  priman  power 
output  specification  disclosed  in  any 
media  advertising  be  the  manufacturer's 
rated  minimum  sine  wave  continuous 
average  power  output,  per  channel,  at 
an  impedance  of  8  ohms.  or.  if  the 
amplifier  is  not  designed  for  an  8-ohm 
impedance,  at  the  impedance  for  which 
the  amplifier  is  primarily  designed 
Publication  of  all  other  power  output 
claims  currently  subject  to  the  Rule, 
including  those  appearing  in 
manufacturer  specification  sheets  that 
are  either  in  print  or  reproduced  on  the 
Internet,  would  continue  to  trigger  the 
requirement  that  the  seller  provide  the 
full  complement  of  disclosures 
concerning  maximum  harmonic 
distortion,  power  bandwidth,  and 
impedance,  so  that  mterested 
consumers  could  obtain  this 
information  prior  to  purchase. 

b.  Discussion  of  S'pR  Comments.  The 
Commission  received  four  comments  on 
the  proposed  exemption  of  THD. 
bandwidth,  and  impedance  disclosures 
in  media  advertising.  Thomson 
Consumer  Electronics,  which  markets 
audio  and  video  equipment  under  the 
RCA  and  ProScan  brand  names, 
supported  the  proposed  exemption, 
stating  that  •*   *   *  the  consumer 
typicallv  understands  little  from  these 
disclosures  "  ' '  Thomson 
recommended,  however,  that  the 
Commission  monitor  developments 
once  the  exemption  is  in  place  to  ensure 
that  industry  members  do  not  take 
advantage  of  the  disclosure 
requirements  to  inflate  power  output 
claims. '- 

.\udio  Research  Corporation,  a 
manufacturer  of  electronic  audio 
equipment  specializing  in  vacuum  tube 
designs,  opposed  the  proposed 
exemption,  stating  that  "[clonsumers  are 
a  lot  more  sophisticated  than  consumers 
were  when  the  original  rules  were 
issued"  and.  therefore,  understand  the 
THD  disclosures.' '  Audio  Research 
agreed,  however,  that  the  Commission 
should  select  an  impedance  of  8  ohms 
as  the  basis  for  primary  power  output 
specifications  in  the  event  the 
Commission  adopts  the  proposed 
exemption  of  THTD  disclosures  in  media 
advertising.'-' 

QSC  Audio  Products,  a  manufacturer 
of  professional  audio  power  amplifiers, 
did  not  believe  that  the  currently 
required  distortion  and  power 
bandwidth  disclosures  were  sufficiently 
burdensome  to  justify  the  proposed 
exemption  in  media  advertising.  Like 


.•\udio  Research,  however.  QSC 
supported  an  impedance  value  of  8 
ohms  as  the  basis  for  primary  power 
output  specifications  in  media 
advertising  should  an  exemption  be 
adopted,  stating  that  8  ohms '■*    *   *  is 
a  reasonable  value  for  typical 
impedanc:e."  ''■ 

CEMA  reversed  its  position  taken  in 
earlier  comments  in  this  rulemaking 
proceeding  and  opposed  the  proposed 
exemption.  According  to  CEMA, 
members  recently  have  "*   *   * 
expressed  concerns  about  inconsistent 
power  output  claims  in  retail 
advertising  for  amplifiers  and  receivers, 
especially  multichannel  products."  '" 
These  members  report  that  certain 
relativelv  low  cost  multichannel 
receivers,  for  which  distortion 
information  in  advertising  is  not 
disclosed,  have  distortion  levels  well  in 
excess  of  one  percent  at  rated  power. 
Although  CEMA  continues  to  regard 
total  harmonic  distortion  levels  below 
one  percent  are  inaudible  to  consumers, 
CEMA  stated  that  levels  above  that 
amount  can  become  significant.  As  a 
result.  CEMA  stated  that  "'    *    * 
consumers  are  unable  to  make  accurate 
price-versus-performance  comparisons 
for  such  multichannel  audio 
products."  '  ■  CEMA  did  not  provide  the 
Commission  with  any  specific  examples 
of  such  problematic  advertisements  for 
multichannel  amplifiers.  Nor  did  CEMA 
state  that  they  were  aware  of  any  similar 
advertisements  for  conventional 
monophonic  or  two-channel  stereo 
amplifiers 

CEMA  proposed  that  the  Commission 
help  consumers  make  "apples-to- 
apples"  comparisons  of  amplifiers  by 
setting  certain  minimum  requirements 
for  the  various  elements  of  the  current 
THD  disclosures.'"  CEMA  maintained 
that  such  standardization  would  prevent 
power  output  claims  from  becoming 
'■*    *    *  qualitative  measurements  used 
by  manufacturers  (or  retailers)  to 
differentiate  products  with  respect  to 
consumer's  perceptions  of  quaHt\."  '^ 
Specificallv.  CEMA  recommended  that 
total  harmonic  distortion  be  disclosed  as 
"less  than  or  equal  to  one  percent." 
Under  CEMA's  recommendation. 
"(Mlanufacturers  and  retailers  would 
continue  to  be  free  to  make  secondary, 
qualitative  claims  of  lower  distortion  in 
order  to  differentiate  their  products 
fiirther  (e.g..  ■0.5%  THD.  "  '.01%  THD," 
etc.)  "  -'"  CEMA  did  not  indicate  what 
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form  of  disclosure  would  be  required  in 
the  event  an  amplifier's  THD  at  rated 
power  was  greater  than  one  percent. 

To  further  standardize  distortion 
disclosures,  CEMA  proposed  that  the 
"power  bandwidth"  associated  with  the 
rated  THD  disclosure  be  the  single 
frequency  1000  Hz,  rather  than  the 
customary  20Hz-20kHz.  CEMA 
commented  that  "*   *   *  claims 
concerning  bandwidth,  especially 
claims  about  wide  bandwidth,  could  be 
regarded  as  qualitative  claims  to  the 
consumer.  "-1  CEMA  recommended  that 
the  Commission  adopt  1000  Hz  as  the 
basis  for  primary  power  output  claims, 
and  allow  advertisers  to  make  secondary 
qualitative  claims,  such  as  "Ultra-wide 
Bandwidth"  or  "20-20  kHz"  in 
advertising  or  at  the  point  of  sale  for 
purposes  of  product  differentiation.^^ 

Finally,  in  addressing  the  issue  of  the 
appropriate  impedance  value  for 
primary  power  output  claims.  CEMA 
stated  that  "  *   *   *  loudspeakers  today 
typically  exhibit  impedances  of  4  to  8 
ohms. "2*  CEMA  recommended  that 
primary  power  output  claims  be  based 
on  an  impedance  value  of  6  ohms. 
CEMA  did  not  specify  whether  most 
loudspeakers  are  rated  at  an  impedance 
of  8  ohms,  4  ohms,  or  some  impedai^ge 
value  within  that  range. 

c.  Rule  Amendment  and  Reasons 
Therefor.  Based  on  its  review  of  the 
conunents  and  other  evidence  contained 
in  this  rulemaking  proceeding,  the 
Commission  has  reason  to  believe  that 
the  disclosure  of  THD,  power 
bandwidth,  and  impedance  in  media 
advertising  that  contains  a  triggering 
power  output  claim  no  longer  provides 
sufficient  consumer  benefit  to  justify  the 
associated  increase  in  advertising  costs. 
One  commenter  on  the  NPR  supported 
the  proposed  exemption.  Two  other 
commenters  opposed  the  proposed 
exemption,  but  did  not  provide  any 
evidence  that  consumers  typically 
understand  the  significance  of  the  THD, 
power  bandwidth,  and  impedance 
disclosures. 

Finally,  although  CEMA  had 
supported  the  proposed  exemption  in 
its  comment  on  the  ANPR,  it  opposed 
the  proposed  exemption  in  its  comment 
on  the  NPR.  The  basis  for  this  change 
in  position  was  based  on  its  allegation 
that  power  output  claims  in  certain 
advertising  for  multi-channel  theater 
amplifiers  were  based  on  very  high 
levels  of  total  harmonic  distortion. 
CEMA  did  not  provide  any  evidence  or 
suggest  that  advertisements  for 
conventional  monophonic  or 
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stereophonic  amplifiers  contain  power 
output  claims  based  on  similarly  high 
levels  of  THD. 

The  Commission  presented  evidence 
in  the  ANPR  indicating  that  very  few 
amplifiers  in  today's  market  generate 
appreciable  levels  of  THD  [e.g.,  more 
than  one  percent)  at  rated  power  using 
the  FTC  testing  protocol  for 
monophonic  or  stereophonic  amplifiers. 
The  Commission  is  publishing 
elsewhere  in  this  Federal  Register  a 
Supplemental  Notice  of  Proposed 
Rulemaking  that  addresses  testing  and 
disclosure  issues  specific  to  multi- 
channel amplifiers  such  as  those  used  in 
home  theater  applications.  The 
Commission  believes  that  the  concerns 
raised  by  CEMA  will  be  addressed  more 
appropriately  in  that  rulemaking 
proceeding.  The  Commission  does  not 
believe  that  CEMA's  comment  provides 
a  basis  for  rejecting  the  proposed 
exemption  of  THD,  power  bandwidth, 
and  impedance  disclosures  in  media 
advertising  for  conventional 
monophonic  and  stereophonic 
amplifiers.  Similarly,  the  Commission 
does  not  believe  CEMA  has  provided 
evidence  that  would  provide  a  basis  for 
altering  the  current  requirements 
governing  the  format  of  THD  disclosm-es 
or  the  choice  of  power  bandwidth  for 
power  output  claims  for  conventional 
monophonic  and  stereophonic 
amplifiers. 

Two  of  the  commenters  on  the  NPR 
supported  the  proposal  to  base  power 
output  claims  on  a  nominal  impedance 
of  8  ohms,  or  on  the  nominal  impedance 
for  which  the  amplifier  is  primarily 
designed.  CEMA  proposed  a  value  of  6 
ohms,  but  did  not  provide  any  evidence 
that  this  value  was  more  representative 
of  loudspeakers  currently  in  use  than 
was  the  proposed  value  of  8  ohms. 

Accordingly,  the  Commission  is 
amending  section  432.2  of  the  Rule  to 
exempt  advertising  disseminated 
through  the  media,  including 
advertising  on  the  Internet,  from 
disclosure  of  total  rated  harmonic 
distortion  and  the  associated  power 
bandwidth  and  impedance  ratings  when 
a  power  output  claim  is  made.  The 
exemption  for  advertising  disseminated 
through  the  media  is  conditioned  on  the 
requirement  that  the  primary  power 
output  specification  disclosed  in  any 
media  advertising  be  the  manufacturer's 
rated  minimum  sine  wave  continuous 
average  power  output,  per  channel,  at 
an  impedance  of  8  ohms,  or,  if  the 
amplifier  is  not  designed  for  an  8-ohm 
impedance,  at  the  impedance  for  the 
amplifier  is  primarily  designed. 
Publication  of  all  other  power  output 
claims  currently  subject  to  the  Rule, 
including  those  appearing  in  any 


product  brochiu-e  or  manufactiuer 
specification  sheets  that  are  either  in 
print  or  reproduced  on  the  Internet,  will 
continue  to  trigger  the  requirement  that 
the  seller  provide  the  full  complement 
of  disclosiu-es  concerning  maximum 
total  harmonic  distortion,  power 
bandwidth,  and  impedance,  so  that 
interested  consumers  can  obtain  this 
information  prior  to  purchase. 

2.  Amendment  Relating  to  Self-Powered 
Loudspeakers 

a.  Background.  When  the  FRN  was 
published,  the  Rule  did  not  specifically 
mention  self-powered  speakers  as  an 
example  of  sound  amplification 
equipment  manufactured  or  sold  for 
home  entertainment  piu-poses.  In  the 
FRN,  the  Commission  solicited 
comment  on  its  tentative  conclusion 
that  the  Rule  covers:  (A)  Self-powered 
speakers  for  use  with  (1)  home 
computers,  (2)  home  sound  systems,  (3) 
home  multimedia  systems;  and  (B)  other 
sound  power  amplification  equipment 
for  home  computers.  On  July  9,  1998, 
the  Commission  published  in  the 
Federal  Register  a  non-substantii^e 
technical  amendment  to  the  Rule  to 
clarify  that  the  Rule  applies  to  the  types 
of  self-powered  loudspeakers 
enumerated  above  (63  FR  37234). 

In  the  ANPR  published  elsewhere  in 
the  July  9,  1998  Federal  Register  (63  FR 
37238),  the  Commission  explained  that 
comments  received  in  response  to  the 
FRN  indicated  that  a  clarification  was 
needed  concerning  the  testing 
procedure  that  should  be  followed  in 
applying  the  Rule's  continuous  power 
rating  protocol  to  self-powered 
subwoofer-satellite  combination  speaker 
systems  that  employ  two  or  more  power 
amplifiers  sharing  a  common  power 
supply.  These  comments  recommended 
two  alternative  approaches  for  such 
combination  self-powered  speakers.  The 
first  proposed  procedure  was  for  power 
measurements  to  be  made  with  all 
associated  channels  of  both  the 
subwoofer  and  satellite  amplifiers 
driven  simultaneously  to  full  power 
using  a  test  tone  at  the  system's 
crossover  frequency.  The  second 
proposal  was  to  allow  manufacturers  of 
such  equipment  to  test  the  subwoofer 
and  satellite  amplifiers  separately  over 
their  respective  frequency  bandwidth. 

In  the  ANPR,  the  Commission  sought 
comment  on  its  tentative  conclusion 
that  the  second  procedure  was  more 
appropriate,  given  the  types  of  power 
demands  combination  self-powered 
speakers  would  most  likely  encounter  in 
actual  home  use.  The  Commission 
received  three  comments  on  its  proposal 
to  amend  section  432.2  of  the  Rule  to 
include  a  note  stating  that,  for  self- 


powered  combination  speaker  systems 
that  employ  two  or  more  amplifiers 
dedicated  to  different  portions  of  the 
audio  frequency  spectrum,  only  those 
channels  dedicated  to  the  same  audio 
frequency  spectrum  need  be  fully  driven 
to  rated  per  channel  power  under 
section  432.2(a)(2). 

CEMA  supported  the  Commission's 
clarification,  stating  that  this  approach 
would  allow  self-powered  subwoofers  to 
be  rated  over  their  operating  frequency 
range  and  at  their  appropriate 
impedance  value. 2'»  Sonance  also 
endorsed  the  tentative  proposal  to 
restrict  the  power  tests  of  such 
equipment  to  each  amplifier's  intended 
operating  range. ^^'  Velodyne  disagreed 
with  the  Commission's  proposal  and 
stated  that  power  rating  tests  for  self- 
powered  combination  subwoofer- 
satellite  loudspeakers  should  be 
conducted  with  all  channels  operaf  ig 
simultaneously.  It  proposed  that  th. 
amplifiers  driving  the  subwoofer  anil 
satellites  should  be  given  a  test  signal 
within  each  amplifier's  typical  range, 
and  suggested  a  combination  60Hz- 
l.OOOHz  tone.2h  Velodyne  stated  that  the 
power  supply  was  the  most  costly  and 
critical  component  determining  an 
amplifier's  continuous  power  output 
capability,  and  that  the  primary 
quantitative  measurement  of  interest  to 
consumers  is  the  amount  of  watts  the 
power  supplv  can  deliver.^" 

Based  on  the  comments  submitted  in 
response  to  the  FRN  and  the  ANPR.  the 
Commission  tentatively  concluded  in 
the  NPR  that  the  most  appropriate 
method  of  testing  self-powered 
combination  subwoofer-satellite 
loudspeaker  systems  under  the  Rule  was 
to  require  simultaneous  operation  only 
of  those  channels  dedicated  to  the  same 
portion  of  the  audio  frequency 
spectrum.  The  Commission  stated  in 
both  the  ANPR  and  the  NPR  that  it  did 
not  have  sufficient  evidence  to  conclude 
that  in-home  use,  under  even  strenuous 
conditions,  typically  would  place 
maximum  continuous  power  demands 
simultaneously  on  both  the  subwoofer 
and  satellite  amplifiers  at  the  crossover 
frequency.  Rather,  the  Commission 
concluded  in  the  NPR  that  such 
demands  would  be  more  likely  to  occur 
in  portions  of  the  audio  spectrum  that 
would  be  assigned  primarily  either  to 
the  subwoofer  amplifier  or  the  satellite 
amplifier.  In  contrast,  conventional 
stand-alone  stereo  amplifiers,  which 
incorporate  left  and  right-channel 
amplifiers  that  must  reproduce  signals 
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covering  the  full  musical  frequenc  \ 
bandwidth,  would  more  commonly  be 
required  to  meet  simultaneous 
continuous  power  demands  that  are 
present  in  both  channels  (such  as  might 
occur  when  a  pipe  organ  plays  a 
sustained  pedal  tone  in  the  deep  bass). 

In  addition,  the  Commission  stated  in 
the  NPR  that  a  simultaneous  power  test 
of  both  the  subwoofer  and  the  satellite 
amplifiers  would,  from  a  practical 
standpoint,  require  a  single  test  signal  at 
the  crossover  frequency,  or  a  single 
combination  set  of  tones,  such  as  the 
60Hz-1.000Hz  composite  signal 
suggested  by  Velodyne.  The 
Commission  concluded  that  the 
resulting  power  and  THD  specifications 
might  not  be  valid  over  the  full 
frequency  range  over  which  each 
amplifier  was  designed  to  ooerate. 

Accordinglv.  in  the  NPR  tne 
Commission  proposed  amending  section 
432.2(a)(2)  of  the  Rule  to  include  a 
clarifving  note  stating  that,  when 
measuring  maximum  per  channel 
output  of  self-powered  combination 
speaker  svstems  that  employ  two  or 
more  amplifiers  dedicated  to  different 
portions  of  the  audio  frequency 
spectrum,  only  those  channels 
dedicated  to  the  same  audio  frequency 
spectrum  need  be  fully  driven  to  rated 
per  channel  power. 

b.  Discussion  of  \'PR  Corrnncnts  The 
Commission  received  five  comments 
concerning  the  proposed  clarification  of 
testing  procedures  for  self-powered 
combination  speaker  systems.  Thomson 
Consumer  Electronics  and  Audio 
Research  endorsed  the  proposal  without 
qualification.-'*  QSC  Audio  stated  that  it 
had  no  strong  opimon  on  the  proposed 
clarification,  and  was  •••    •   *  willing  to 
support  the  proposed  regime  of  loading 
onlv  one  frequency  range  at  a  time."  -'' 
QSC  noted,  however,  that  a  "rational" 
standard  for  powered  speakers  would 
rate  maximum  acoustic  output, 
distortion,  and  frequencv  bandwidth  as 
a  system.  •*    *    *  without  regard  for 
internal  details  such  as  amplifier  power 
and  driver  impedance."  "'  QSC. 
cautioned,  however,  that  such  acoustic 
measurements  initially  "•   *    •  will  not 
be  familiar  to  consumers  and  such 
specifications  tend  to  be  overly 
detailed."  " 

Two  other  commenters  explicitly 
favored  a  testing  protocol  based  on  the 
acoustic  output  of  the  self-powered 
speaker  system  over  a  protocol  limited 
to  the  performance  of  tbe  amplifier(s) 
alone.  These  commenters  proposed 


testing  procedures  that  would  apply  to 
all  self-powered  speaker  systems. 
whether  individual  powered 
subwoofers.  powered  satellite  speakers, 
or  self-powered  combination  subwoofer- 
satellite  speakers  that  share  a  common 
power  supply.  Specifically.  EKSC 
commented  that  the  separate  testing  o*^ 
amplifiers  contained  in  self-powered 
speakers"*    *    *  does  the  consumer 
little  good."  '-  EKSC  proposed  a  two- 
part  test  procedure  that  would  measure 
(1)  the  total  harmonic  distortion 
produced  bv  a  self-powered  loudspeaker 
when  producing  a  sound  pressure  level 
of  96  decibels,  and  (2)  the  maximum 
sound  pressure  level  the  loudspeaker 
could  produce  without  exceeding  10 
percent  harmonic  distortion.  According 
to  EKSC,  results  from  the  first  test 
would  allow  consumers  to  compare  the 
harmonic  distortion  characteristics  of 
self-powered  loudspeaker  systems  when 
producing  a  standard  level  of  sound 
pressure.  The  second  test  would  provide 
consumers  with  comparative 
information  on  the  maximum  sound 
pressure  self-powered  speaker  systems 
could  produce  prior  to  the  onset  of 
severe  distortion. ' ' 

CEMA  also  favored  a  test  protocol 
based  on  acoustic  output  measurements 
for  self-powered  loudspeaker  systems. 
CEMA  commented  that  an  amplifier 
power  rating  in  isolation  "*    *    * 
inherentlv  ignores  the  performance 
capabilitv  of  the  acoustical  portion  of 
the  system,  and  hence  is  incomplete  and 
inaccurate  as  a  performance  comparison 
tool."  '*  CEMA  stated  that  an 
appropriate  acoustical  output  standard 
would  measure  such  performance 
characteristics  as  the  sensitivity  of  the 
loudspeaker  system  (expressed  as  sound 
pressure  output  level  per  input  volt), 
and  the  maximum  sound  pressure 
output  that  the  system  can  achieve 
within  specified  frequency  bandwidth 
and  distortion  limits.  *"' 

c.  Rule  Amendment  and  Reasons 
Therefor  Based  on  the  comments 
submitted  in  response  to  the  NPR.  the 
Commission  concludes  that  the  most 
appropriate  method  of  testing  self- 
powered  combination  subwoofer- 
satellite  loudspeaker  systems  under  the 
Rule  is  to  restrict  measurements  to  the 
electrical  performance  of  the  component 
aniplifier(s)  alone,  and  to  require 
simultaneous  operation  only  of  those 
channels  dedicated  to  the  same  portion 
of  the  audio  frequency  spectrum.  Three 
commenters  endorsed  this  procedure  or 
found  it  acceptable.  None  of  the 


commenters  recommended  any 
alternative  method  of  measuring  the 
power  output  characteristics  of 
amplifiers  contained  in  such  self- 
powered  speaker  systems. 

Two  commenters  recommended  that 
the  Commission  reject  any  test  protocol 
limited  to  measuring  the  power  output 
of  the  amplifier  alone,  and  proposed 
instead  that  the  Commission  develop 
and  adopt  a  testing  and  disclosure 
methodology  based  on  the  acoustic 
output  of  the  entire  self-powered 
speaker  system.  The  Commission  does 
not  necessarily  disagree  that,  at  least  in 
principle,  such  a  protocol  would 
provide  more  complete  and  meaningful 
comparative  performance  information 
for  consumers  than  would  a  protocol 
limited  to  the  power  and  distortion 
performance  of  the  amplifier(s)  alone. 
The  Commission  does  not,  however, 
have  the  necessary  expertise  and 
resources  to  undertake  such  a  complex 
and  uncertain  rulemaking  proceeding. 
The  Commission  believes  that  the 
development  of  an  acoustic  output 
measurement  and  disclosure  protocol 
for  self-powered  loudspeakers  would  be, 
more  appropriately,  the  responsibility  of 
industry  members  and  their  trade 
associations. 

Further,  many  marketers  of  self- 
powered  loudspeakers  may  well 
continue  to  advertise  separate  power 
output  measurements  for  the  component 
amplifiers  in  these  systems  before,  and 
even  after,  any  such  acoustic  output 
protocol  is  formulated.  Thus,  there 
would  still  be  a  need  to  clarify  the 
testing  procedure  for  self-powered 
combination  satellite  and  subwoofer 
loudspeakers  under  the  Rule  so  that 
consumers  will  not  be  confused  by 
conflicting  power  output  claims.  The 
Commission  believes,  therefore,  that  the 
Rule's  continuous  power  output 
protocol  and  any  future  industry 
acoustic  output  protocol  could  coexist 
in  a  complementary  fashion. 

Accordingly,  the  Commission  is 
amending  section  432.2(a)(2)  to  include 
a  clarifying  note  stating  that,  when 
measuring  maximum  per  channel 
output  of  self-powered  combination 
speaker  systems  that  employ  two  or 
more  amplifiers  dedicated  to  different 
portions  of  the  audio  frequency 
spectrum,  only  those  channels 
dedicated  to  the  same  audio  frequency 
spectrum  need  be  fully  driven  to  rated 
per  channel  power. 
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rated  power  output  for  one  hour  using 
a  sinusoidal  wave  at  a  frequency  of 
1 ,000  Hz.  The  ANPR  sought  comment 
on  whether  the  Conunission  should 
amend  the  Rule  to  reduce  the 
preconditioning  power  output 
requirement  from  one-third  of  rated 
power  to  a  lower  figure,  such  as  one- 
eighth  of  rated  power. 

CEMA  supported  reducing  the 
preconditioning  power  output 
requirement  to  below  the  ciurent  one- 
third  power,  stating  that  the  current 
requirement  is  "beyond  what  can  be 
expected  through  normal  use  in  the 
home"  and  is  "harsh  and  unrealistic."  ^^ 
CEMA  claimed  that  in  order  to  meet  the 
physical  conditions  presented  by  the 
Rule's  existing  preconditioning 
requirement,  manufacturers  must  design 
and  incorporate  in  amplifiers  larger  and 
cosriier  heat  sinks. ^^  C^MA  listed 
several  alternative  solutions,  including 
operation  at  idle  during 
preconditioning,  operation  at  a  small 
fixed  power  representative  of  average 
power  during  typical  in-home 
operation,  or  preconditioning  at  one- 
eighth  power.  CEMA  further  stated  that 
the  one-eighth  power  option  "has  the 
virtue  of  being  consistent  with  current 
industry  and  international  testing 
specifications."  38 

Velodyne  stated  that  a 
preconditioning  period  is  not  really 
necessary,  but  that  the  Commission 
should  follow  Underwriters 
Laboratories'  ("UL")  one-eighth  power 
requirement  if  the  preconditioning 
requirement  is  retained.^^  Velodyne  did 
not  provide  any  explanation  for  its 
conclusion  that  no  preconditioning 
period  of  any  kind  was  necessary  under 
the  Rule. 

Wass  concluded,  from  a  series  of 
calculations,  that  reducing  the 
preconditioning  requirement  from  one- 
third  to  one-eighth  power  would  reduce 
the  thermal  stress  (expressed  in  "watts 
of  heat"  delivered  to  an  amplifier's 
heatsink)  by  approximately  24 
percent.^"  Wass,  however,  opposed 
amending  the  Rule  to  provide  such  a 
reduction  in  specified  preconditioning 
power  output  because  the  consumer 
would  get  "a  poorer  imit."  ■*'  Wass  did 
not  provide  any  evidence,  however,  that 
would  allow  the  Commission  to 
compare  the  magnitude  of  the  alleged 
reduction  in  amplifier  quality  with  the 
magnitude  of  the  associated  reduction 
in  manufacturing  costs  resulting  from 


the  one-eighth  power  preconditioning 
standard. 

Finally,  Sonance  stated  that  the  one- 
third  power  preconditioning 
requirement  should  be  retained  and 
enforced  evenly. •'^  Sonance  saw  no 
technical  problem  with  the  requirement, 
stating  that  many  generations  of 
consumer  electronic  products  have  been 
built  to  this  standard. ""^ 

Based  on  the  comments,  the 
Commission  tentatively  concluded  that 
the  current  one-third  power 
preconditioning  requirement  imposed 
unnecessary  costs  on  amplifier 
manufacturers  and  was  not  needed  to 
measure  amplifiers  accurately  under 
conditions  that  represent  actual  in-home 
use.  Accordingly,  in  the  NPR  the 
Commission  proposed  amending  section 
432. 3(c}  of  the  Rule  by  reducing  the 
specified  per-channel  power  output 
during  preconditioning  from  one-third 
of  rated  power  output  for  one  hour  to 
one-eighth  of  rated  power  output  for  one 
hour. 

b.  Discussion  of  NPR  Comments.  The 
Commission  received  four  comments  on 
the  proposed  amendment.  Audio 
Research  opposed  the  proposed 
amendment,  stating  that  "the  purpose  of 
the  original  rule-making  was  to  insure 
an  acceptable  level  of  quality  (the  Va 
power,  1  hour  pre-conditioning  test)  as 
well  as  a  reasonable  level  of  static 
performance."  "^  The  remaining  three 
commenters  all  supported  the  proposed 
reduction  in  the  preconditioning  power 
output  requirement. 

QSC  stated  that  "we  strongly  support 
reducing  the  pre-conditioning  power 
level  to  V8  of  rated  power."  QSC  noted 
that  this  power  output  level  matches 
that  "*   *   *  used  by  safety  agencies  to 
assess  AC  current  draw  and  component 
temperature  rise,  and  also  corresponds 
to  the  highest  likely  average  program 
level,  where  some  attempt  is  made  to 
limit  gross  clipping." ''''  'Thomson 
Consumer  Electronics  stated  that  the 
proposed  one-eighth  power  level  for 
preconditioning  would  provide  '*   *   * 
a  more  realistic  condition  to  that 
experienced  in  typical  operation  of  the 
amplifier  and  represents  a  reasonable 
manner  in  which  to  precondition  for 
testing."'*^ 

CEMA  reiterated  its  earlier  support  for 
this  amendment,  citing  attendant 
reductions  in  manufacturing  and  testing 
costs. ■•'  CEMA  also  stated  that  the 
proposed  reduction  in  the 
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3.  Amendments  to  the  Amplifier  Rule 
Preconditioning  Requirement 

a.  Background.  Section  432.3(c)  of  the 
Rule  specifies  that  an  amplifier  must  be 
preconditioned  by  simultaneously 
operating  all  channels  at  one-third  of 
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preconditioning  power  output 
requirement  would  facilitate 
preconditioning  at  an  impedance  of  four 
ohms,  and  thus  allow  more 
manufacturers  of  high  power  amplifiers 
to  provide  realistic  power  output 
specifications  for  this  impedance  load.''* 
Finally,  CEMA  commented  that  the 
proposed  amendment  would  render  the 
preconditioning  requirement  more 
consistent  with  testing  protocols  for  UL 
and  the  European  Union,  which  "  *   *   * 
typically  specify  amplifier 
preconditioning  at  one-eighth  of  rated 
power  for  a  period  of  less  than  one 
hour." '"'  In  this  regard.  CEMA  proposed 
that  the  Commission  reduce  the 
required  preconditioning  period  from 
one  hour  to  thirty  minutes.^" 

c.  Rule  Amendment  and  Reasons 
Therefor.  Based  on  the  comments 
submitted  in  response  to  the  NPR.  the 
Commission  concludes  that  the  current 
one-third  power  preconditioning 
requirement  imposes  unnecessary  costs 
on  amplifier  manufacturers  and  should 
be  reduced  to  one-eighth  of  rated  power. 
All  but  one  of  the  commenters  on  the 
NPR  supported  this  reduction.  The 
dissenting  commenter  was  concerned 
that  lowering  the  preconditioning  power 
requirement  would  jeopardize  the 
Rule's  intended  purpose  of  helping 
assure  an  acceptable  level  of  quality  in 
the  amplifier  market. 

The  Commission  believes  that  the 
proposed  amendment  is  consistent  with 
the  original  intent  of  the  Rule.  The 
preconditioning  requirement  was  not 
imposed  as  a  quality-assurance 
mechanism  that  would  place  maximum 
stress  on  an  amplifier's  heat  dissipation 
capabilities.  This  requirement  merely 
was  intended  to  bring  an  amplifier  to 
normal  operating  temperature  and  to 
stabilize  its  components  so  that  the 
subsequent  power  output  tests  would 
provide  performance  specifications 
representative  of  the  performance 
consumers  could  expect  in  normal 
operation  in  the  home.  Indeed,  at  the 
time  the  Rule  was  promulgated  in  1974, 
the  Commission  was  not  aware  that 
preconditioning  at  one-third  of  rated 
power  would  place  such  severe  thermal 
stress  on  solid  state  amplifiers, 
particularly  high  power  units  operating 
into  a  resistive  load  of  four  ohms. 

Only  one  of  the  NPR  comments,  and 
none  of  the  comments  received  in 
connection  with  earlier  phases  of  this 
proceeding,  recommended  a 
preconditioning  period  shorter  than  one 
hour.  The  one  commenter  that 
recommended  a  shorter  preconditioning 
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period  of  thirty  minutes  did  not  provide 
any  technological  justifications  for  the 
proposed  reduction  in  preconditioning 
time.  Thus,  the  Commission  does  not 
believe  that  the  Rulemaking  record 
provides  an  adequate  basis  for 
amending  the  one-hour  preconditioning 
period  prescribed  by  the  Rule. 

Accordingly,  the  Commission  is 
amending  section  432.3(c)  of  the  Rule 
by  reducing  the  specified  per-channel 
power  output  during  preconditioning 
from  one-third  of  rated  power  output  for 
one  hour  to  one-eighth  of  rated  power 
output  for  one  hour. 

a.  Additional  Preconditioning 
Amendment.  As  discussed  in  Part  B(2) 
above,  in  the  NPR  the  Commission 
proposed  amending  the  Rule  to  clarify 
the  manner  in  which  power  tests  should 
be  conducted  for  self-powered 
subwoofer-satellite  combination 
loudspeakersystems.  In  reviewing  the 
technical  issues  related  to  this  proposed 
amendment,  the  Commission  tentatively 
concluded  in  the  NPR  that  clarification 
also  was  required  concerning  the 
manner  in  which  powered  subwoofers 
should  be  preconditioned  under  the 
Rule. 

Section  432.3(c)  of  the  Rule  specifies 
a  preconditioning  sinusoidal  test  tone  of 
l,OOOHz.  The  Commission  stated  in  the 
NPR  that  most  self-powered  subwoofer 
systems  incorporate  crossover  circuitry 
that  filters  out  frequencies  above  the 
bass  range.  Depending  upon  the 
crossover  frequency  and  the  steepness 
of  the  crossover  slope,  such  crossover 
circuitry  may  severely  attenuate  a  test 
tone  of  l.OOOHz  and  prevent  the 
subwoofer  amplifier  from  being  driven 
to  one-third  rated  power  (as  required  by 
the  Rule  at  the  time  the  NPR  was 
published),  or  even  to  one-eighth  of 
rated  power  (as  required  by  the 
amended  Rule).  Thus,  it  appeared  to  the 
Commission  that  testers  of  self-powered 
subwoofers  would  need  to  select  a 
preconditioning  frequency  considerably 
lower  than  l,OO0Hz. 

The  Commission,  therefore, 
tentatively  concluded  in  the  NPR  that 
the  Rule  should  be  amended  to  clarify 
the  preconditioning  procedure  for  self- 
powered  subwoofers.  The  Commission 
also  concluded,  however,  that  any  such 
amendment  should  not  specify'  the 
precise  frequency  of  the  test  tone  that  is 
to  be  used  in  preconditioning  powered 
subwoofers.  The  Commission  stated  that 
powered  subwoofers  may  differ  widely 
in  the  portion  of  the  bass  spectrum  over 
which  they  are  designed  to  operate,  and. 
consequently,  there  may  not  be  a  single 
preconditioning  frequency  that  is 
appropriate  for  all  powered  subwoofers 
The  Commission  tentatively  concluded 
in  the  NPR,  therefore,  that  testers  of 


powered  subwoofers  should  have  the 
flexibility  to  choose  for  the  sinusoidal 
preconditioning  signal  any  frequency 
within  the  intended  operating 
bandwidth  of  the  subwoofer  amplifier 
that  will  allow  the  amplifier  to  be 
driven  for  one  hour  to  the  required 
proportion  of  rated  power  output. 

Accordingly,  in  the  NPR  the 
Commission  proposed  amending  section 
432.3(c)  of  the  Rule  by  adding  an 
explanatory  note  stating  that  for 
amplifiers  utilized  as  a  component  in  a 
self-powered  subwoofer  system,  the 
sinusoidal  wave  used  as  a 
preconditioning  signal  may  be  any 
frequency  within  the  amplifier's 
intended  operating  bandwidth  that  will 
allow  the  amplifier  to  be  driven  to  one- 
eighth  of  rated  power  for  one  hour. 

e.  Discussion  of  NPR  Comments.  The 
Commission  received  only  one 
comment  that  directly  addressed  the 
choice  of  preconditioning  frequency  for 
self-powered  subwoofer  systems.  Audio 
Research  supported  the  proposed 
amendment,  stating  that  such 
subwoofers  should  be  preconditioned 
"*    *    *  at  any  frequency  within  the 
claimed  bandwidth.'"''  Another 
commenter  on  the  NPR,  QSC  Audio, 
stated  that  powered  speakers  should  be 
preconditioned  using  "band-limited 
pink  noise."  '•^  QSC,  however,  did  not 
distinguish  between  subwoofers  and 
other  types  of  powered  loudspeaker 
systems,  and  did  not  specify  which 
frequency  ranges  should  be  selected  as 
appropriate  band-limited  pink  noise  test 
signals  Finally,  CEMA  and  EKSC 
restricted  their  comments  on  self- 
powered  speakers  to  the  need  for 
acoustic  output  tests  of  the  entire 
speaker  system,  and  did  not  address  the 
choice  of  preconditioning  test  signal 
frequency  for  the  amplifiers  contained 
in  self-powered  subwoofers. 

/  Rate  Amendment  and  Reasons 
Therefor.  Based  on  its  review  of  the  NPR 
comments,  the  Commission  has 
concluded  that  testers  of  self-powered 
subwoofers  should  have  the  flexibility 
to  choose  for  the  sinusoidal 
preconditioning  signal  any  frequency 
within  the  intended  operating 
bandwidth  of  the  subwoofer  amplifier 
that  will  allow  the  amplifier  to  be 
driven  for  one  hour  to  one-eighth  of 
rated  power  output.  No  comments 
stated  that  this  approach  was 
technologically  flawed  or  otherwise 
undesirable.  One  commenter 
specifically  endorsed  the  proposed 
preconditioning  amendment. 
Accordingly,  the  Commission  is 
amending  section  432.3(c)  of  the  Rule 
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by  adding  an  explanatory  note  stating 
that  for  amplifiers  utilized  as  a 
component  in  a  self-powered  subwoofer 
system,  the  sinusoidal  wave  used  as  a 
preconditioning  signal  may  be  any 
frequency  within  the  amplifier's 
intended  operating  bandwidth  that  will 
allow  the  amplifier  to  be  driven  to  one- 
eighth  of  rated  power  for  one  hour. 

Part  C — Regulatory  Analysis  And 
Regulatory  Flexibility  Act 
Requirements 

Under  section  22  of  the  FTC  Act.  15 
U.S.C.  57b.  the  Commission  must  issue 
a  preliminary  regulatory  analysis  for  a 
proceeding  to  amend  a  rule  only  when 
it  (1)  estimates  that  the  amendment  will 
have  an  annual  effect  on  the  national 
economy  of  $100,000,000  or  more;  (2) 
estimates  that  the  amendment  will 
cause  a  substantial  change  in  the  cost  or 
price  of  certain  categories  of  goods  or 
services;  or  (3)  otherwise  determines 
that  the  junendment  will  have  a 
significant  effect  upon  covered  entities 
or  upon  consumers.  A  final  regulatory 
analysis  is  not  required  because  the 
Commission  finds  that  the  amendments 
to  the  Rule  will  not  have  such  effects  on 
the  national  economy,  on  the  cost  of 
sound  amplification  equipment,  or  on 
covered  businesses  or  consumers. 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601-12,  requires  that 
the  agency  conduct  an  analysis  of  the 
anticipated  economic  impact  of  the 
proposed  amendments  on  small 
businesses.  The  purpose  of  a  regulatory 
flexibility  analysis  is  to  ensure  that  the 
agency  considers  impact  on  small 
entities  and  examines  regulatory 
alternatives  that  could  achieve  the 
regulatory  purpose  while  minimizing 
burdens  on  small  entities.  Section  605 
of  the  RFA,  5  U.S.C.  605.  provides  that 
such  an  analysis  is  not  required  if  the 
agency  head  certifies  that  the  regulatory 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Since  the  Amplifier  Rule  covers 
manufacturers  and  importers  of  power 
amplification  equipment  for  use  in  the 
home,  the  Commission  preliminarily 
concluded  in  the  NPR  that  any 
amendments  to  the  Rule  may  affect  a 
substantial  number  of  small  businesses. 
Nevertheless,  the  Commission 
concluded  that  the  proposed 
amendments  would  not  have  a 
significant  economic  impact  upon  such 
entities.  Specifically,  the  Commission 
stated  that  the  proposed  change  in  the 
preconditioning  protocol  and  the 
proposed  exemption  of  disclosure  of 
THD,  bandwidth,  and  impedance 
specifications  in  media  advertising 
would  allow  a  moderate  reduction  in 
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amplifier  manufacturing  and  advertising 
costs  that  would  benefit  both  small  and 
large  businesses.  The  Commission  also 
concluded  that  the  proposed 
clarification  of  testing  procedures  for 
combination  subwoofer-satellite  self- 
powered  loudspeaker  systems  was  the 
least  burdensome  application  of  the 
Rule  among  the  alternative  proposals 
suggested  by  commenters,  and  would 
not  have  a  significant  or 
disproportionate  impact  on  the  testing 
costs  of  small  manufacturers  of  such 
power  amplification  equipment. 

Based  on  available  information, 
therefore,  in  the  NPR  the  Conunission 
certified  under  the  RFA  that  the 
proposed  amendments  to  the  Amplifier 
Rule,  if  promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
To  ensiu^  that  no  significant  economic 
impact  was  being  overlooked,  however, 
the  Commission  requested  comments  on 
this  issue.  The  Commission  received  no 
comments  on  this  aspect  of  its  NPR. 
Consequently,  the  Commission 
concludes  that  a  regulatory  flexibility 
analysis  is  not  required,  and  certifies, 
under  section  605  of  the  RFA,  5  U.S.C. 
605,  that  the  Rule  it  has  adopted  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Part  D — Paperwork  Reduction  Act 

The  Amplifier  Rule  contains  various 
information  collection  requirements  for 
which  the  Commission  has  obtained 
clearance  imtil  August  31,  2002,  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  ef  seq..  Office  of  Management  and 
Budget  ("OMB")  Control  Number  3084- 
0105.  In  the  NPR,  the  Conmiission 
preliminarily  concluded  that  the 
proposed  amendments  to  the  Rule  to 
clarify  the  manner  in  which  the  Rule's 
testing  procedures  apply  to  self- 
powered  subwoofer-satellite 
combination  speaker  systems,  and 
reduce  the  preconditioning  power 
output  requirement  from  one-third  of 
rated  power  to  one-eighth  of  rated 
power,  if  enacted,  woiUd  not  increase  or 
alter  the  paperwork  burden  associated 
with  the  Rule's  requirements.  The 
Commission  stated  in  the  NPR  that 
these  amendments  woidd  not  increase 
the  paperwork  burden  for  businesses 
because  for  purposes  of  performing  the 
tests  necessary  for  affected  entities  to 
make  the  disclosures  required  imder  the 
Rule  amplifiers  must  continue  to  be 
preconditioned  for  one  hovir.  In  the 
NPR,  the  Commission  also  preliminarily 
concluded  that  the  proposed 
amendment  of  the  Rule  to  exempt  from 
media  advertising  disclosure  of  an 
amplifier's  total  rated  harmonic 


distortion  and  the  associated  power 
bandwidth  and  impedance  ratings  when 
a  power  output  claim  for  an  amplifier  is 
made  would  reduce  the  Rule's 
paperwork  burden.  Although  the 
exemption  for  media  advertising  would 
be  conditioned  on  the  requirement  that 
the  amplifier's  primary  power  output 
specification  continue  to  be  disclosed  in 
any  media  advertising,  the  Commission 
stated  that  the  net  effect  of  the  proposed 
amendment  would  be  to  reduce  the 
Rule's  paperwork  burden  for  businesses. 
To  ensure  that  no  significant  paperwork 
burden  was  being  overlooked,  however, 
the  Commission  requested  comments  on 
this  issue.  The  Commission  received  no 
comments  on  this  aspect  of  its  NPR. 

Thus,  the  Commission  concludes  on 
the  basis  of  the  information  now  before 
it  that  the  amendments  to  the  Amplifier 
Rule  will  decrease  the  paperwork 
burden  associated  with  compliance  with 
the  Rule.  As  discussed,  the  Rule 
requires  disclosures  if  an  advertisement 
makes  a  power  output  claim.  The 
Commission  has  estimated  that 
approximately  1,200  advertisements 
aimually  would  be  required  to  carry  the 
FTC  disclosures.  The  cost  of  these 
disclosures  is  limited  to  the  time  needed 
to  draft  and  review  the  language 
pertaining  to  power  output 
specifications.  The  Commission  has 
estimated  the  time  involved  for  this  task 
to  be  a  maximum  of  one  hour  per 
advertisement,  for  a  total  burden  of 
1,200  hoiu's.ss  Because  the  Commission 
is  amending  the  Rule  to  exempt  from 
media  advertising  disclosure  of  an 
amplifier's  total  rated  harmonic 
distortion  and  the  associated  power 
bandwidth  and  impedance  ratings,  the 
Commission  estimates  the  time  involved 
for  the  aforementioned  tasks  to  be  a 
maximum  of  45  minutes  per 
advertisement,  for  a  total  burden  of  900 
hours.  Thus,  the  net  effect  of  the 
amendment  is  to  reduce  the  Rule's 
paperwork  biu-den  for  businesses  by  900 
hours.  In  addition,  since  there  were  no 
additional  "collection  of  information  " 
requirements  included  in  the  proposed 
amendments  to  the  Rule,  the 
Commission  was  not  required  to  submit 
them  to  OMB  during  this  proceeding  for 
clearance  under  the  Paperwork 
Reduction  Act. 

List  of  Subfects  in  16  CFR  Part  432 

Amplifiers.  Home  entertainment 
products,  Trade  practices. 

For  the  reasons  set  out  in  the 
preamble,  16  CFR  Part  432  is  amended 
as  follows: 
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PART  432— POWER  OUTPUT  CLAIMS 
FOR  AMPLIFIERS  UTIUZED  IN  HOME 
ENTERTAINMErfT  PRODUCTS 

1.  The  authority  citation  for  part  432 
continues  to  read  as  follows: 

Authority:  38  Stat.  717.  as  amended.  (15 
U.S.C.  41-58). 

2.  Section  432.2  is  revised  to  read  as 
follows: 

§432.2    Required  disclosures. 

(a)  Whenever  any  direct  or  indirect 
representation  is  made  of  the  power 
output,  power  band  or  power  frequency 
response,  or  distortion  characteristics  of 
sound  power  amplification  equipment, 
the  following  disclosure  shall  be  made 
clearly,  conspicuously,  and  more 
prominently  than  any  other 
representations  or  disclosures  permitted 
under  this  part:  The  manufacturer's 
rated  minimum  sine  wave  continuous 
average  power  output,  in  watts,  per 
chaimel  (if  the  equipment  is  designed  to 
amplify  two  or  more  channels 
simultaneously)  at  an  impedance  of  8 
ohms,  or,  if  the  amplifier  is  not  designed 
for  an  8-ohm  impedance,  at  the 
impedance  for  which  the  amplifier  is 
primarily  designed,  measiu-ed  with  all 
associated  channels  fully  driven  to  rated 
per  channel  power.  Provided,  however, 
when  measiuing  maximum  per  channel 
output  of  self-powered  combination 
speaker  systems  that  employ  two  or 
more  amplifiers  dedicated  to  different 
portions  of  the  audio  frequency 
spectrum,  such  as  those  incorporated 
into  combination  subwoofer-satellite 
speaker  systems,  only  those  channels 
dedicated  to  the  same  audio  frequency 
spectrum  should  be  considered 
associated  channels  that  need  be  fully 
driven  simultaneously  to  rated  per 
chaimel  power. 

(b)  In  addition,  whenever  any  direct 
or  indirect  representation  is  made  of  the 
power  output,  power  band  or  power 
frequency  response,  or  distortion 
characteristics  of  sound  power 
amplification  equipment  in  any  product 
brochure  or  manufacturer  specification 
sheet,  the  following  disclosures  also 
shall  be  made  clearly,  conspicuously, 
and  more  prominently  than  any  other 
representations  or  disclosures  permitted 
under  this  part: 

(1)  The  manufacturer's  rated  power 
band  or  power  frequency  response,  in 
Hertz  (Hz),  for  the  rated  power  output 
required  to  be  disclosed  in  paragraph  (a) 
of  this  section;  and 

(2)  The  manufacturer's  rated 
percentage  of  maximum  total  harmonic 
distortion  at  any  power  level  from  250  . 
mW  to  the  rated  power  output,  and  its 
corresponding  rated  power  band  or 
power  frequency  response. 
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3.  Section  432.3(c)  is  revised  to  read 
as  follows: 

§432.3     Standard  test  conditions. 


(c)  The  amplifier  shall  be 
preconditioned  by  simultaneousK 
operating  all  channels  at  one-eiyhth  ot 
rated  power  output  for  one  hour  using 


a  sinusoidal  wave  at  a  frequency  of 
1 .000  Hz;  provided,  however,  that  for 
amplifiers  utilized  as  a  component  in  a 
sflf-{)owt'red  suhwoofer  system,  the 
-.iiiusoidal  wave  used  as  a 
preconditioning  signal  mav  be  anv 
frequeiuv  within  the  amplifier's 
intended  ofierating  bandwidth  that  will 


allow  the  amplifier  to  be  driven  to  one- 
eighth  of  rated  power  for  one  hour; 

***** 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Sfcrftan . 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  136  and  437 

[FRL-6863-8] 

RIN  2040-AB78 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Centralized  Waste  Treatment  Point 
Source  Category 

AGENCY:  Environmental  Protection 
Agency  (EP.\). 
action:  Final  rule. 


SUMMARY:  This  final  rule  represents  the 

culmination  of  the  Agency's  effort  to 
develop  Clean  Water  Act  (CWA)  efflufnt 
limitations  guidelines  and  standards  for 
wastewater  discharges  from  the 
centralized  waste  treatment  industry. 
This  final  regulation  generally  applies  to 
wastewater  discharges  associated  with 
the  operation  of  new  and  existing 
centralized  waste  treatment  facilities 
w^hich  accept  hazardous  or  non- 
hazardous  industrial  wastes. 


wastewater,  and/or  used  material  from 
off-site  for  treatment  of  the  wastes  and/ 
or  recovery  of  materials  from  the  wastes. 

EPA  expects  compliance  with  this 
regulation  to  reduce  the  discharge  of 
conventional  pollutants  by  at  least  9.7 
million  pounds  per  year  and  toxic  and 
non-conventional  pollutants  by  at  least 
9  :i  million  pounds  per  year.  EPA 
estimates  the  annual  cost  of  the  rule  will 
be  $35.1  million  (pre-tax  Si 997).  EPA 
estimates  that  the  annual  benefits  of  the 
rule  will  range  from  52.56  million  to 
S8.09  million  ($1997). 

This  final  rule  also  amends  EPA"s 
Guidelines  Establishing  Test  Procedures 
for  the  Analysis  of  Pollutants  (40  CFR 
Part  136)  to  add  10  semivolatile  organic 
pollutants  to  Method  625  and  6 
semivolatile  organic  pollutants  to 
Method  1625. 

DATES:  This  regulation  shall  become 
effective  lanuary  22,  2001.  In 
accordance  with  40  CFR  23.2.  this 
action  is  considered  promulgated  for 
purposes  of  judicial  review  as  of  1  pm 
Eastern  Davlight  Time  on  lanuarv-  5, 
2001. 


ADDRESSES:  The  public  record  for  this 
rulemaking  has  been  established  under 
docket  number  VV-98-21  and  is  located 
in  the  Water  Docket,  East  Tower 
Basement,  401  M  St.  SW,  Washington, 
DC  20460.  The  record  is  available  for 
inspection  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  For  access  to  the  docket 
materials,  call  (202)  260-3027  to 
schedule  an  appointment  You  may 
have  to  pay  a  reasonable  fee  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  information  concerning 
today's  final  rule,  contact  Ms.  Jan 
Matuszko  at  (202)  260-9126  or  Mr. 
Timothy  Connor  at  (202)  260-3164.  For 
economic  information  contact  Dr. 
WiUiam  Wheeler  at  (202)  260-7905. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  include  facilities  of  the  following 
tvpes  that  discharge  pollutants  to  waters 
of  the  U.S.: 


Category 


Examples  of  regulated  entities 


Industry 


Discharges  from  stand-alone  waste  treatment  and  recovery  facilities  receiving  matenals  from  off-site.  These  facilities  may 
treat  hazardous  or  non-hazardous  waste  hazardous  or  non-hazardous  wastewater,  and/or  used  material  from  off-site,  for 
disposal,  recycling  or  recovery 

Certain  discharges  from  waste  treatment  systems  at  facilities  pnmanly  engaged  in  other  industrial  operations.  Thus,  indus- 
tnal  facilities  which  process  their  own.  on-site  generated,  process  wastewater  with  hazardous  or  non-hazardous  wastes, 
wastewaters  andor  used  material  received  from  otf-site.  in  certain  circumstances,  may  be  subject  to  this  rule  with  respect 
to  a  portion  of  their  discharge 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  aware 
could  potentially  be  regulated  by  this 
action.  CDther  types  of  entities  not  listed 
in  the  table  could  also  be  regulated  To 
determine  whether  your  facility  is 
regulated  by  this  action,  you  should 
carefully  examine  the  applicabilitv 
criteria  listed  in  Section  437  1  and  the 
definitions  in  Section  437.2  of  the  ruU' 
and  detailed  further  in  Section  \'  of  this 
preamble.  If  you  still  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity  (after  consulting 
Section  V).  consult  one  of  the  persons 
listed  for  technical  information  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section 

Compliance  Dates 

E.xisting  direct  dischargers  must 
comply  with  limitations  based  on  the 
best  practicable  technology  currently 
available,  the  best  conventional 
pollutant  control  technology,  and  the 


best  available  technology  economically 
achievable  as  soon  as  their  National 
Pollutant  Discharge  Elimination  System 
(NDPES)  permits  includes  such 
limitations.  Existing  indirect  dischargers 
subject  to  today's  regulations  must 
comply  with  the  pretreatment  standards 
for  existing  sources  no  later  than 
December  22,  2003.  New  direct  and 
indirect  discharging  sources  must 
coinplv  with  applicable  guidelines  and 
standards  on  the  date  the  new  sources 
begin  discharging. 

Supporting  Documentation 

The  final  regulations  are  supported  by 
sevtjral  major  documents: 

1.   "Development  Document  for  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Ontralized  Waste 
Treatment  Industrv  "  (EPA-821-R-00- 
020]  referred  to  in  the  preamble  as  the 
final  te(:hnii:al  development  document 
(TDD)  This  TDD  presents  the  technical 
information  that  formed  the  basis  for 
EPAs  decisions  concerning  the  final 
rule.  In  it.  EPA  describes,  among  other 
things,  the  data  collection  activities,  the 


wastewater  treatment  technology 
options  considered,  the  pollutants 
found  in  CWT  wastewaters,  and  the 
estimation  of  costs  to  the  industry'  to 
comply  with  final  limitations  and 
standards. 

2.  "Economic  Analysis  of  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Centralized  Waste 
Treatment  Industr\'"  (EPA-821-R-00- 
024)  referred  to  in  this  preamble  as  the 
Final  EA.  The  EA  estimates  the 
economic  and  financial  costs  of 
compliance  with  the  final  regulation  on 
individual  process  lines,  facilities  and 
companies. 

3.  "Detailed  Costing  Document  for  the 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Centralized  Waste 
Treatment  Industry"  (EPA-821-R-00- 
021)  referred  to  in  this  preamble  as  the 
Final  Costing  Document.  This  document 
presents  the  methodology  used  to 
estimate  compliance  costs  for  this  final 
rule. 

4.  "Cost  Effectiveness  Analysis  of 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Centralized  Waste 


Treatment  Industry"  (EPA-821-R-00- 
023)  referred  to  in  this  preamble  as  the 
Cost  Effectiveness  Report. 

5.  "Environmental  Assessment  for  the 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Centralized  Waste 
Treatment  Industry"  (EPA-821-R-00- 
022)  referred  to  as  the  Final 
Environmental  Assessment  in  this 
preamble. 

How  To  Obtain  Supporting  Documents 

All  of  the  supporting  documents  are 
available  from  the  Office  of  Water 
Resource  Center,  MC-4100,  U.S.  EPA, 
401  M  Street,  SW,  Washington,  DC 
20460;  telephone  (202)  260-7786  for 
publication  requests. 
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I.  Legal  Authority 

The  U.S.  Environmental  Protection 
Agency  is  promulgating  these 
regulations  under  the  authority  of 
Sections  301,  304.  306.  307,  308,  402, 
and  501  of  the  Clean  Water  Act.  33 
U.S.C.  1311,  1314. 1316.  1317, 1318. 
1342.  and  1361 

II.  Background 

A.  Clean  Water  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters" 
(Section  lOUal,  33  U  S.C   1251(a))  To 
achieve  this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  The  Clean  Water  Act  confronts 
the  problem  of  water  pollution  on  a 
number  of  different  fronts  Its  primary 
reliance,  however,  is  on  establishing 
restrictions  on  the  types  and  amounts  of 
pollutants  discharged  from  various 
industrial,  commercial,  and  public 
sources  of  wastewater 

Congress  recognized  that  regulating 
only  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards  that 
restrict  pollutant  discharges  for  those 
who  discharge  wastewater  indirectly 
through  sewers  flowing  to  publicly- 
owned  treatment  works  (POTWs) 
(Section  307(b)  and  (c),  33  U.S.C. 
1317(b)  and  (c)).  National  pretreatment 
standards  are  established  for  those 
pollutants  in  wastewater  from  indirect 
dischargers  which  may  pass  through  or 
interfere  with  POTW  operations. 
Generally,  pretreatment  standards  are 
designed  to  ensure  that  wastewater  from 
direct  and  indirect  industrial 
dischargers  are  subject  to  similar  levels 
of  treatment.  In  addition,  POTWs  are 
required  to  implement  local 
pretreatment  limits  applicable  to  their 
industrial  indirect  dischargers  to  satisfy 
any  local  requirements  (40  CFR  403.5). 


Direct  dischargers  must  comply  with 
effluent  limitations  in  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits;  indirect  dischargers 
must  lomplv  with  pretreatment 
standards.  These  limitations  and 
standards  are  established  by  regulation 
for  categories  of  industrial  dischargers 
and  are  based  on  the  degree  of  control 
that  can  be  achieved  using  various 
levels  of  pollution  control  technology. 

1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT)— Section 
304(b)(ljoftheCWA 

In  the  regulations.  EPA  defines  BPT 
effluent  limits  for  conventional, 
priority,'  and  non-conventional 
polhitants.  In  specifying  BPT,  EPA  looks 
at  a  number  of  factors.  EPA  first 
considers  the  cost  of  achieving  effluent 
reductions  in  relation  to  the  effluent 
reduction  benefits.  The  Agency  also 
considers  the  age  of  the  equipment  and 
facilities,  the  processes  employed  and 
any  required  process  changes, 
engineering  aspects  of  the  control 
technologies,  non-water  quality 
environmental  impacts  (including 
energy  requirements),  and  such  other 
factors  as  the  Agency  deems  appropriate 
(CWA  304(b)(1)(B)).  Traditionally.  EPA 
e.stablishes  BPT  effluent  limitations 
based  on  the  average  of  the  best 
performances  of  facilities  within  the 
industry  of  various  ages,  sizes,  processes 
or  other  common  characteristic.  Where 
existing  performance  is  uniformly 
inadequate.  EPA  may  require  higher 
levels  of  control  than  currently  in  place 
in  an  industrial  category  if  the  Agency 
determines  that  the  technology  can  be 
practically  applied. 

2.  Best  t^onventional  Pollutant  Control 
Technology  (BtTT)— Section  304(b)(4)  of 
the  CWA 

The  1977  amendments  to  the  CWA 
required  EPA  to  identify  effluent 
reduction  levels  for  conventional 
pollutants  associated  with  BCT  for 
di,scharges  from  existing  industrial  point 
sources.  In  addition  to  other  factors 
specified  in  .Section  304(b)(4)(B).  the 
CWA  requires  that  EPA  establish  BCT 
limitations  after  consideration  of  a  two 
part   'cost-reasonableness"  test.  EPA 


'  In  the  initial  stages  of  EPA  CWA  regulation.  KP,'\ 
yfforts  emphasized  the  achievement  nf  BPT 
limitations  for  control  of  the  "classical'  pnllutani'. 
I<!  g  .  T.S.S.  pH.  B(3D5).  However,  nothinti  un  the  fac  e 
of  the  statute  explicitly  restricted  BPT  limitations 
to  such  pollutants  FoUuvvinK  passage  nf  the  Clean 
Water  Act  of  1977  with  its  requirement  for  point 
sources  to  achieve  best  availat>le  tec  hnology 
limitations  to  control  disc  harges  of  loxic  pollutants 
EP.\  shifted  its  focus  to  address  the  listed  priority 
pollutants  under  the  guidelines  program   BPT 
guidelines  continue  to  include  limitations  to 
dddress  all  pollutants. 


explained  its  methodology  for  the 
development  of  BCT  limitations  in  July 
1986  (51  FR  24974). 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BOD5). 
total  suspended  solids  (TSS),  fecal 
coliform.  pH.  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
[uiy  30.  1979  (44  FR  44501). 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) — 
Section  304(b)(2)  of  the  CWA 

In  general.  BAT  effluent  limitations 
guidelines  represent  the  best 
economically  achievable  performance  of 
plants  in  the  industrial  subcategory  or 
category.  The  factors  considered  in 
assessing  BAT  include  the  cost  of 
achieving  BAT  effluent  reductions,  the 
age  of  equipment  and  facilities 
involved,  the  process  employed, 
potential  process  changes,  and  non- 
water  quality  enviroiunental  impacts, 
including  energy  requirements.  The 
Agency  retains  considerable  discretion 
in  assigning  the  weight  to  be  accorded 
these  factors.  BAT  limitations  may  be 
based  on  effluent  reductions  attainable 
through  changes  in  a  facility's  processes 
and  operations.  As  with  BPT,  where 
existing  performance  is  uniformly 
inadequate,  BAT  may  require  a  higher 
level  of  performance  than  is  currently 
being  achieved  based  on  technology 
transferred  from  a  different  subcategory 
or  category.  BAT  may  be  based  upon 
process  changes  or  internal  controls, 
even  when  these  technologies  are  not 
common  industry  practice. 

4.  New  Source  Performance  Standards 
(NSPS)— Section  306  of  the  CWA 

NSPS  reflect  effluent  reductions  that 
are  achievable  based  on  the  best 
available  demonstrated  control 
technology.  New  facilities  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result.  NSPS  should  represent  the  most 
stringent  controls  attainable  through  the 
application  of  the  best  available  control 
technology  for  all  pollutants  (i.e., 
conventional,  non-conventional,  and 
priority  pollutants).  In  establishing 
NSPS,  EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energj-  requirements. 
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5 .  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Section  307(b)  of  the 
CWA 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere-with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly-owned  treatment  works 
(POTW).  The  CWA  authorizes  EPA  to 
establish  pretreatment  standards  for 
pollutants  that  pass  through  POTWs  or 
interfere  with  treatment  processes  or 
sludge  disposal  methods  at  POTWs. 
Pretreatment  standards  for  existing 
sources  are  technology-based  and 
analogous  to  BAT  effluent  limitations 
guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
national  effluent  guidelines  and 
standards,  are  foimd  at  40  CFR  Part  403. 
Those  regulations  contain  a  definition  of 
pass-through  that  addresses  localized 
rather  than  national  instances  of  pass- 
through  and  establish  pretreatment 
standards  that  apply  to  all  non-domestic 
discharges. 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS)— Section  307(b)  of  the 
CWA 

Like  PSES.  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere-with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers  have  the 
opportunity  to  incorporate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  NSPS. 

B.  Section  304(m)  Requirements 

Section  304(m)  of  the  CWA,  added  by 
the  Water  Quality  Act  of  1987,  requires 
EPA  to  establish  schedules  for  (1) 
reviewing  and  revising  existing  effluent 
limitations  guidelines  and  standards 
("effluent  guidelines")  and  (2) 
promulgating  new  effluent  guidelines. 
On  January  2, 1990,  EPA  published  an 
Effluent  Guidelines  Plan  (55  FR  80)  that 
established  schedules  for  developing 
new  and  revised  effluent  guidelines  for 
several  industry  categories.  One  of  the 
industries  for  which  the  Agency 
established  a  schedule  was  the 
Hazardous  Waste  Treatment  Industry. 

The  Natural  Resoiu-ces  Defense 
Council  (NRDC)  and  Public  Citizen.  Inc. 
filed  suit  against  the  Agency,  alleging 
violation  of  Section  304(m)  and  other 
statutory  authorities  requiring 
promulgation  of  effluent  guidelines 
[NRDC  et  ai  v.  Reilly.  Civ.  No.  89-2980 


(D.D.C.)).  Under  the  terms  of  the  consent 
decree  in  that  case,  as  amended.  EPA 
agreed,  among  other  things,  to  propose 
effluent  guidelines  for  the  "Centralized 
Waste  Treatment  Industry"  category  by 
April  31,  1994  and  take  final  action  by 
August  2000. 

C.  The  Land  Disposal  Restrictions 
Program 

1.  Introduction  to  RCRA  Land  Disposal 
Restrictions  (LDR) 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
enacted  on  November  8,  1984,  largely 
prohibit  the  land  disposal  of  untreated 
hazardous  wastes.  Once  a  hazardous 
waste  is  prohibited  from  land  disposal, 
the  statute  provides  only  two  options  for 
legal  land  disposal:  Meet  the  treatment 
standard  for  the  waste  prior  to  land 
disposal,  or  dispose  of  the  waste  in  a 
land  disposal  unit  that  has  been  found 
to  satisfy  the  statutory  no-migration-test. 
A  no-migration-unit  is  one  from  which 
there  will  be  no  migration  of  hazardous 
constituents  for  as  long  as  the  waste 
remains  hazardous  (RCRA  Sections 
3004(d).(e).(g)(5)). 

Under  section  3004.  the  treatment 
standards  that  EPA  develops  may  be 
expressed  as  either  constituent 
concentration  levels  or  as  specific 
methods  of  treatment.  The  criteria  for 
these  standards  is  that  they  must 
substantially  diminish  the  toxicity  of 
the  waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized  (RCRA  Section  3004(m)(l)). 
For  purposes  of  the  restrictions,  the 
RCPLA  program  defines  land  disposal  to 
include  any  placement  of  hazardous 
waste  in  a  landfill,  surface 
impoundment,  waste  pile,  injection 
well,  land  treatment  facility,  salt  dome 
formation,  salt  bed  formation,  or 
underground  mine  or  cave.  Land 
disposal  restrictions  are  published  in  40 
CFR  Part  268. 

EPA  has  used  hazardous  waste 
treatability  data  as  the  basis  for  land 
disposal  restrictions  standards.  First. 
EPA  has  identified  Best  Demonstrated 
Available  Treatment  Technology 
(BOAT)  for  each  listed  hazardous  waste. 
BDAT  is  that  treatment  technology  that 
EPA  finds  to  be  the  most  effective  for  a 
waste,  which  is  also  readily  available  to 
generators  and  treaters.  In  some  cases, 
EPA  has  designated,  for  a  particular 
wastestream,  a  treatment  technology 
which  has  been  shown  to  successfully 
treat  a  similar,  but  more  difficult  to 
treat,  wastestream.  This  ensured  that  the 


land  disposal  restrictions  standards  for 
a  listed  wastestream  were  achievable 
since  they  always  reflected  the  actual 
treatability  of  the  waste  itself  or  of  a 
more  refractory  waste. 

As  part  of  the  Land  Disposal 
Restrictions  (LDR).  Universal  Treatment 
Standards  (UTS)  were  promulgated  as 
part  of  the  RCRA  phase  two  final  rule 
(July  27.1994).  The  UTS  are  a  series  of 
concentrations  for  wastewaters  and  non- 
wastewaters  that  provide  a  single 
treatment  standard  for  each  constituent. 
Previously,  the  LDR  regulated 
constituents  according  to  the  identity  of 
the  original  waste;  thus,  several 
numerical  treatment  standards  might 
exist  for  each  constituent.  The  LTS 
simplified  the  standards  by  having  only 
one  treatment  standard  for  each 
constituent  in  any  waste  residue. 

The  LDR  treatment  standards 
established  under  RCRA  may  differ  from 
the  Clean  Water  Act  effluent  guidelines 
published  here  today  both  in  their 
format  and  in  the  numerical  values  set 
for  each  constituent.  The  differences 
result  from  the  use  of  different  legal 
criteria  for  developing  the  limits  and 
resulting  differences  in  the  technical 
and  economic  criteria  and  data  sets  used 
for  establishing  the  respective  limits. 

The  difference  in  format  between  the 
LDR  and  effluent  guidelines  is  that  LDR 
establishes  a  single  daily  limit  for  each 
pollutant  parameter  whereas  the 
effluent  guidelines  generally  establish 
monthly  and  daily  limits.  Additionally, 
the  effluent  guidelines  provide  for 
several  types  of  discharge,  including 
new  vs.  existing  sources,  and  indirect 
vs.  direct  discharge. 

The  differences  in  numerical  limits 
established  under  the  Clean  Water  Act 
may  differ,  not  only  from  LDR  and  LTS. 
but  also  from  point-source  category  to 
point-source  category  (for  example. 
Electroplating.  40  CFR  Part  413;  and 
Metal  Finishing.  40  CFR  Part  433).  The 
effluent  guidelines  and  standards  are 
industry-specific,  subcategory-specific, 
and  technology-based.  The  numerical 
limits  are  typically  based  on  different 
data  sets  that  reflect  the  performance  of 
specific  wastewater  management  and 
treatment  practices.  Differences  in  the 
limits  reflect  consideration  of  the  CWA 
statutory  factors  that  the  Administrator 
is  required  to  evaluate  in  developing 
technically  and  economically 
achievable  limitations  and  standards.  A 
consequence  of  these  differing 
approaches  is  that  similar  wastestreams 
can  be  regulated  at  different  levels. 


81246  Federal  Register/ Vol.  65,  No.  247 /Friday.  December  22,  2000 /Rules  and  Regulations 


2.  Overlap  Between  LDR  Standards  and 
the  Centralized  Waste  Treatment 
Industry  Effluent  Guidelines 

EPA's  survey  for  this  guideline 
identified  no  facilities  discharging 
wastewater  effluent  to  land  disposal 
units.  There  is.  consequently,  no 
overlap  between  this  regulation  for  the 
CWT  Industry-  and  the  Universal 
Treatment  Standards.  Any  CWT  facility, 
however,  discharging  effluent  to  a  land 
disposal  unit  that  meets  these 
limitations  and  standards  would  meet 
the  Universal  Treatment  Standards. 


III.  Centralized  Waste  Treatment 
Industry  Effluent  Guideline 
Rulemaking  History 

A   lanuary  27,  1995  Proposal 

On  lanuary  27.  1995,  EPA  proposed 
regulations  (60  FR  5464)  to  reduce 
discharges  to  navigable  waters  of  toxic, 
conventional,  and  non-conventional 
pollutants  in  wastewater  from  facilities 
defined  in  the  proposal  as  "centralized 
waste  treatment  facilities."  As  proposed, 
these  effluent  limitations  guidelines  and 
standards  would  have  applied  to  "any 
facility  that  treats  any  hazardous  or  non- 
hazardous  industrial  waste  received 
from  off-site  by  tanker  truck,  trailer/roll- 
off  bins,  drums,  barge  or  other  forms  of 
shipment."  The  proposal  did  not  extend 
to  facilities  that  received  waste  from  off- 
site  solely  via  pipeline.  Facilities 


proposed  for  regulation  included  both 
stand-alone  waste  treatment  and 
recovery  facilities  that  treat  waste 
received  from  off-site,  as  well  as  those 
facilities  that  treat  on-site  generated 
process  wastewater  with  wastes 
received  from  off-site. 

The  Agency  proposed  limitations  and 
standards  for  an  estimated  85  facilities 
in  three  subcategories.  EPA  proposed 
limitations  and  standards  for  three 
subcategories  for  the  centralized  waste 
treatment  (CWT)  industry:  metal-bearing 
waste  treatment  and  recovery,  oily 
waste  treatment  and  recovery,  and 
organic  waste  treatment  and  recovery. 
EPA  based  the  BPT  effluent  limitations 
proposed  in  1995  on  the  technologies 
listed  in  Table  III.A-l  below.  EPA  based 
OCT,  BAT,  NSPS.  PSES,  and  PSNS  on 
the  same  technologies  as  BPT. 


Table  III.A-1.— Technology  Basis  for  1995  Proposal 


Proposed  subpart 


Name  of  subcategory 


Technology  basis 


A  Metal-Beanng  Waste  Treatment  and  Recovery 


Oily  Waste  Treatment  and  Recovery 


C Organic  Waste  Treatment  ar>d  Recovery 


Selective  Metals  Preciprtation,  Pressure  Filtration,  Secondary 
Precipitation,  Solid-Liquid  Separation,  and  Tertiary  Precipi- 
tation. 

For  Metal-Beanng  Waste  Whicti  Includes  Concentrated  Cya- 
nide Streams:  Pretreatment  by  Alkaline  Chlorination  at  Ele- 
vated Operating  Conditions. 

Emulsion  Breaking/Gravity  Separation  and  Ultrafiltration;  or 
Emulsion  Breaking/Gravity  Separation,  Ultrafiltration,  Car- 
tx)n  Adsorption,  and  Reverse  Osmosis. 

Equalization,  Air  Stripping,  Biological  Treatment,  and  Multi- 
media Filtration. 


B.  September  16.  1996  S'otice  of  Data 
Availability 

Based  on  comments  received  on  the 
1995  proposal  and  new  information. 
EPA  reexamined  its  conclusions  about 
the  Oily  Waste  Treatment  and  Recovery 
subcategon,',  or  "oils  subcategorv'.  '  (The 
1995  proposal  had  defined  facilities  in 
this  subcategory  as  "facilities  that  treat, 
and/or  recover  oil  from  oily  waste 
received  from  off-site")  Subsequently, 
in  September  1996  EPA  announced  the 
availabilitv  of  the  new  data  on  this 
subcategory  (61  FR  48800).  EPA 
explained  that  it  had  underestimated 
the  size  of  the  oils  subcategory',  and  that 
the  data  used  to  develop  the  original 
proposal  may  have  mischaracterized 
this  portion  of  the  CWT  industry.  EPA 
had  based  its  original  estimates  on  the 
size  of  this  segment  of  the  industry-  on 
information  obtained  from  the  1991 
Waste  Treatment  Industry 
Questionnaire.  The  basis  year  for  the 
questionnaire  was  1989.  However,  many 
of  the  new  oils  facilities  discussed  in 
this  notice  began  operation  after  1989. 
EPA  concluded  that  many  of  these 


facilities  may  have  started  up  or 
modified  their  existing  operations  in 
response  to  requirements  in  EPA 
regulations,  specifically,  the  provisions 
of  40  CFR  279,  promulgated  on 
September  10,  1992  (Standards  for  the 
Management  of  Used  Oil).  These 
regulations  govern  the  handling  of  used 
oils  under  the  Solid  Waste  Disposal  Act 
and  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  EPA's  1996  notice 
discussed  the  additional  facilities, 
provided  a  revised  description  of  the 
subcategor\'.  and  described  how  the 
1995  proposal  limitations  and 
standards,  if  promulgated,  would  have 
affected  such  facilities.  The  notice, 
among  other  items,  also  solicited 
comments  on  the  use  of  dissolved  air 
flotation  as  a  treatment  technology  for 
this  subcategory. 

C.  lanuary  13,  1999  Supplemental 
Proposal 

On  Ianuar\'  13,  1999  (64  FR  2280), 
EPA  published  a  supplemental  proposal 
that  represented  the  Agency's  second 


look  at  Clean  Water  Act  national 
effluent  guidelines  and  standards  for 
wastewater  discharges  from  centralized 
waste  treatment  facilities.  The 
supplemental  proposal  presented 
revised  limitations  and  standards  based 
on  the  new  information  obtained  from 
comments  to  the  1996  Notice  of  Data 
Availability  and  additional  field 
sampling  data.  It  also  included  changes 
to  the  scope  of  the  rule. 

In  the  supplemental  proposal,  the 
Agency  proposed  limitations  and 
standards  that  EPA  estimated  would 
apply  to  206  facilities  in  three 
subcategories.  These  subcategories  were 
the  same  as  those  proposed  in  1995: 
metal-bearing  waste  treatment  and 
recovery,  used/waste  oil  treatment  and 
recovery,  and  organic  waste  treatment. 
EPA  based  the  BPT  effluent  limitations 
proposed  in  1999  on  different 
technologies  than  those  selected  at  the 
time  of  the  1995  proposal.  The 
technology  bases  for  the  supplemental 
proposal  are  listed  in  Table  III.C-1 
below. 
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TABLE  III.C-1.— TECHNOLOGY  BASIS  FOR  1999  PROPOSAL 

Proposed  subpart 

Name  of  subcategory                                                                   Technology  basis 

A  

Metal-Bearing  Waste  Treatment  and  Recovery  

Batch  Precipitation.  Liquid-Solid  Separation.  Secondary  Pre- 
cipitation, Clarification,  and  Sand  Filtration. 

For  Metal-Bearing  Waste  Which  Includes  Concentrated  Cya- 
nide Streams:  Alkaline  Chlorination  in  a  two  step  process 

Emulsion   Breaking/Gravity   Separation.   Secondary   Gravity 

Separation  and  Dissolved  Air  Flotation 
Equalization  and  Biological  Treatment. 

1     ' 

B  

Used/Waste  Oil  Treatment  and  Recovery  

C   . 

Oraanic  Waste  Treatment    ... 

For  the  metals  subcategory,  EPA 
proposed  limitations  and  standards  for 
BCT,  BAT,  and  PSES  based  on  the  same 
technologies  as  BPT,  but  based  NSPS 
and  PSNS  on  a  different  technology: 
selective  metals  precipitation,  liquid- 
solid  separation,  secondary 
precipitation,  liquid-solid  separation, 
tertiary  precipitation,  and  clarification. 

For  the  oils  subcategory,  EPA 
proposed  to  base  BCT.  BAT,  NSPS,  and 
PSNS  on  the  same  technologies  as  BPT, 
but  based  PSES  on  a  different 
technology:  emulsion  breaking/gravity 
separation  and  dissolved  air  flotation. 

For  the  organics  subcategory,  EPA 
proposed  to  base  BCT,  BAT,  NSPS, 
PSES,  and  PSNS  on  the  same 
technologies  as  BPT. 

rv.  Re-Consideratioii  of  Significant 
Proposal  Issues  and  Summary  of 
Significant  Changes  Since  Proposal 

A.  Oils  Subcategory — Consideration  of 
Regulatory  Options  on  the  Basis  of  the 
RCRA  Classification  of  the  Waste 
Receipts 

As  explained  in  the  1999  proposal, 
among  other  alternatives,  EPA  was 
considering  whether  it  should  develop 
limitations  and  standards  for  two 
categories  (rather  than  a  single  category) 
of  oils  treatment  facilities.  Tlie  Small 
Business  Advocacy  Review  (SBAR) 
Panel  for  this  rule,  convened  by  EPA  in 
November  1997,  discussed  this  option. 
For  a  detailed  summary  of  the  panel's 
findings  and  discussion,  see  the  1999 
proposal  and  "Final  Report  of  the 
SBREFA  Small  Business  Advocacy 
Review  Panel  on  EPA's  Planned 
Proposed  Rule  for  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Centralized  Waste  Treatment  Industry" 
(DCN  21.5.1).  Under  this  approach  EPA 
would  establish  different  limitations 
and  standards  for  oils  subcategory 
facilities  depending  on  whether  they 
treat  RCRA  subtitle  C  hazardous  wastes 
(either  exclusively  or  in  combination 
with  non-hazardous  wastes)  or  treat 
only  non-hazardous  wastes. 

At  the  time  of  the  SBAR  Panel,  EPA 
had  collected  certain  information  on 
facilities  that  treat  a  mixture  of 


hazardous  and  non-hazardous  wastes  as 
well  as  facilities  that  treat  non- 
hazardous  wastes  only.  The  bulk  of  the 
data  was  from  RCRA  facilities  treating 
RCRA  subtitle  C  hazardous  waste 
together  with  non-hazardous  waste.  The 
data  on  wastestreams  did  not  show  a 
significant  difference  in  the  tjrpes  of 
pollutants  for  the  streams  being  treated 
at  RCRA  and  at  non-RCRA  permitted 
facilities  or  the  treatability  of  those 
pollutants.  Although  the  data  did 
suggest  that  pollutant  concentrations 
tended  to  be  somewhat  higher  in  raw 
waste  going  to  RCRA  permitted 
facilities,  which  in  turn  suggested  that 
treatment  would  be  more  cost-effective 
at  such  facilities,  the  information  EPA 
had  collected  from  non-RCRA  permitted 
facilities  was  insufficient  to  support  the 
conclusion  that  EPA  should 
differentiate  between  oils  facilities  on 
the  basis  of  RCRA  classification  of  the 
wastes  treated  at  the  facility. 
Consequently,  EPA  did  not  propose 
different  regulatory  requirements  for 
facilities  based  on  distinctions  between 
hazardous  and  non-hazardous  wastes. 

EPA,  following  the  SBAR  panel, 
collected  wastewater  samples  at  twelve 
other  facilities  that  treat  only  non- 
hazardous  materials.  EPA  collected  the 
samples  in  order  to  broaden  the 
database  with  additional  information  on 
the  pollutant  profiles  of  the  wastes  that 
are  treated  at  these  facilities.  While  EPA 
included  the  analytical  results  of  the 
sampling  efforts  in  the  Appendix  of  the 
technical  development  document  for  the 
proposal,  EPA  had  not,  at  the  time  of  the 
proposal,  reviewed  the  data  in  detail  or 
compared  the  data  to  the  earlier  data  it 
had  collected.  As  the  proposal  also 
explained,  EPA  planned  to  review  the 
data  in  detail  and  present  a  preliminary 
assessment  of  its  findings  at  a  public 
hearing  during  the  comment  period  for 
the  proposal. 

At  a  public  hearing  on  Februar>'  18, 
1999,  EPA  described  the  relevant 
sampling  data,  the  constraints  of 
evaluating  this  data,  and  a  comparison 
of  data  from  hazardous  and  non- 
hazardous  wastestreams.  This  data 
showed  that,  while  the  mean  and 


median  values  of  influent  concentration 
of  hazardous  wastestream  data  are 
greater  than  for  non-hazardous 
wastestreams  for  most  pollutants 
examined,  the  ranges  of  concentration 
for  the  hazardous  and  non-hazardous 
wastestreams  overlap  for  most 
pollutants.  In  its  presentation.  EPA 
indicated  that  it  planned  to  re-examine 
the  oils  subcategory  in  terms  of 
pollutant  loadings,  removals,  limitations 
and  standards,  costs,  impacts,  and 
benefits.  EPA  requested  comment  on 
this  issue,  and  extended  the  comment 
period  for  this  issue  to  30  days  after  the 
public  hearing.  EPA's  presentation  is 
included  in  the  public  record  for  this 
rulemaking  as  DCN  28.1.1.  [Other 
supporting  information  is  in  Section 
28.] 

Five  commenters  provided  specific 
input  on  basing  regulatory  options  for 
the  oils  subcategory  on  the  RCRA 
classification  of  the  waste  receipts.  Two 
commenters  supported  differentiation 
on  this  basis.  They  asserted  that  there 
are  significant  differences  between 
facilities  that  accept  non-hazardous 
wastes  and  those  that  accept  a 
combination  of  hazardous  and  non- 
hazardous  waste  in  terms  of  pollutant 
loadings  and  the  number  and  type  of 
pollutants,  the  types  of  treatment 
methods  employed,  and  price 
structures.  Three  commenters  opposed 
differentiation  based  on  RCRA 
classification.  These  commenters  do  not 
believe  that  RCRA  classification  is  a 
critical  distinction,  but  rather  believe 
that  RCRA  classification  often  has  no 
impact  on  the  treatability  of  the  waste 
or  final  effluent  quality.  They 
commented  that  non-hazardous  waste 
receipts  have  approximately  the  same 
constituents  as  hazardous  waste 
receipts.  From  an  environmental 
perspective,  they  believe  that  it  is 
irrelevant  whether  the  source  of  the 
pollutants  of  concern  is  a  hazardous  or 
non-hazardous  facility. 

EPA  has  reexamined  this  data  using 
the  same  standards  it  applied  earlier  in 
this  rulemaking  for  determining 
pollutants  of  concern  for  this  industr>- 
(see  Chapter  6  of  the  Final  Technical 
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Development  Document).  Based  on  this 
review.  EPA  determined  that  the 
pollutants  of  concern  for  nun-hazardous 
facilities  are  largely  the  same  as  those 
previously  identified  for  the  oils 
subcategory-  (EPA  had  based  its  earlier 
conclusion  on  data  from  facilities 
processing  a  mix  of  hazardous  and  non- 
hazardous  waste  receipts). 

EPA  also  looked  to  see  if  the 
treatment  technologies  at  strictly  non- 
hazardous  facilities  differ  from  those  at 
facilities  that  accept  both  hazardous  and 
non-hazardous  wastes.  EPA's  database 
shows  that  the  range  of  treatment 
technologies  employed  at  both  types  of 
facilities  is  similar. 

Essentially,  the  only  operational 
difference  EPA  has  observed  between 
hazardous  and  non-hazardous  oils 
treatment  facilities  is  that  hazardous  oils 
waste  facilities  treat  wastes  with  higher 
influent  concentrations.  EPA's  data 
show  that  the  average  pollutant 
concentrations  in  non-hazardous  wastes 
are  lower  than  in  hazardous  wastes. 
Consequently,  pollutant  loadings, 
removals  and  treatment  cost  estimates 
will  differ  to  some  extent  depending  on 
the  RCRa\  classification  of  the  wastes 
that  are  treated  As  explained  above, 
however,  both  types  of  facilities  treat  for 
the  same  pollutants  and  the 
concentration  ranges  of  these  pollutants 
overlap  at  hazardous  and  non-hazardous 
operations.  In  these  circumstances,  the 
characteristics  of  wastes  treated  at 
hazardous  operations  do  not  require  a 
different  treatment  technology  from  that 
used  at  non-hazardous  operations.  The 
choice  of  treatment  technology  for  a 
particular  facility  is  a  function  primarily 
of  the  effluent  concentration  required, 
not  of  anv  inherent  differences  in  the 
wastes  being  treated.  As  a  result,  EP.\ 
concluded  that  there  is  no  basis  in  the 
chemistry  of  the  wastewaters  being 
treated  which  supported  development 
of  different  limitations  and  standards  for 
hazardous  and  non-hazardous  oils 
facilities.  Furthermore,  after  evaluating 
treatment  technology  costs,  EPA  found 
that  the  costs  for  RCRA  permitted 
facilities  were  equivalent  to  those  for 
non-RCRA  facilities,  although,  as  noted 
above,  loadings  reductions  at  the  non- 
RCR.^  permitted  facilities  will  generally 
be  lower  Given  these  factors,  EPA 
decided  that  it  should  not  develop 
different  limitations  and  standards  for 
RCR,\  hazardous  and  non-hazardous 
oils  facilities.  DCN  33.1.1  discusses  the 
determination  in  more  detail  EPA 
notes,  however,  that  its  estimates  of 
loadings,  removals,  and  revenue 
generated  from  treating  the  different 
types  of  wastes  take  account  of 
differences  in  the  type  of  wastes  treated. 


B  Consideration  of  Regulatory  Options 
on  the  Basis  of  Revenue 

As  detailed  in  the  1999  proposal, 
among  other  alternatives.  EPA  looked  at 
whether  it  should  develop  alternative 
regulatory  requirements  for  the  oils 
subcategorv  facilities  based  on  revenue 
because  of  potential  adverse  economic 
consequences  to  small  businesses.  The 
SBAR  Panel,  convened  by  EPA, 
discussed  this  option.  Among  the 
regulatory'  alternatives  discussed  by  the 
panel  and  detailed  in  the  1999  proposal 
was  limiting  the  scope  of  the  rule  to 
minimize  impacts.  Under  this  approach, 
EPA  would  not  establish  national 
pretreatment  standards  for  indirect 
dischargers  owned  by  small  companies 
with  less  than  $6  million  in  annual 
revenue.  EPA  did  not  propose  to  limit 
the  scope  of  the  rule  based  on  this 
approach  but  did  request  comment  on 
the  issue. 

Concerning  the  recommendation  that 
EPA  establish  alternative  limitations 
and  standards  on  the  basis  of  revenue, 
commenters  largely  supported  EPA's 
conclusion  that  this  approach  should 
not  be  adopted.  Commenters  stated  that 
small  businesses  should  be  subject  to 
the  same  standards  and  requirements  as 
other  industrial  users  in  this  category' 
because: 

•  The  limitations  and  standards  are 
economically  achievable  for  small  CWT 
facilities; 

•  The  perception  that  small  CWT 
facilities  do  not  have  the  potential  to 
cause  significant  impacts  to  the 
environment  is  not  true; 

•  The  quantity  of  pollutants  present 
and  the  toxicity  of  the  pollutants  are  the 
only  relevant  factors  for  determining 
impacts  to  receiving  streams  and 
POTVVs  ft-om  CWT  discharges; 

•  The  business  size  is  irrelevant  to 
the  impact  of  a  facility's  discharges; 

•  A  small  facility  can  have  as  great  an 
impact  on  the  environment  as  a  large 
facility: 

•  There  would  be  no  incentive  to 
ensure  wastes  are  adequately  treated  at 
all  CWT  facilities; 

•  Small  facilities  could  operate  at  a 
fraction  of  the  cost  (since  they  would 
not  have  to  meet  the  limitations  and 
standards)  and  capture  more  market 
share  leading  to  more  wastes  going  to 
the  POTW  untreated;  and 

•  Large  facilities  could  easily 
manipulate  their  corporate  structure  to 
take  advantage  of  small  business 
exemptions. 

None  of  the  commenters  supported  a 
small  business  exclusion,  but  a  few- 
noted  that  EPA  should  look  at  reducing 
monitoring  requirements  for  small 
businesses  in  order  to  reduce  their  costs 


of  compliance  without  compromising 
effective  treatment.  None  of  the 
commenters  provided  EPA  with  any 
other  suggestions  on  ways  to  mitigate 
small  business  concerns  that  EPA  had 
not  already  considered.  After  careful 
consideration  of  the  comments  and  its 
database,  EPA  has  decided  that  it 
should  not  limit  the  scope  of  today's 
rule  based  on  revenue  .  EPA  did 
reassess  the  costs  for  all  of  the 
alternatives  discussed  in  the  proposal 
for  the  final  rule.  Chapter  8  of  the  Final 
EA  includes  a  full  presentation  of  the 
costs  of  the  alternatives. 

C.  Consideration  of  Regulatory  Options 
on  the  Basis  of  Flow 

As  detailed  in  the  1999  proposal, 
among  other  alternatives,  EPA  looked  at 
whether  it  should  develop  alternative 
regulatory  requirements  for  the  oils 
subcategory  facilities  based  on 
wastewater  flow  level  because  of 
potential  adverse  economic 
consequences  to  small  businesses.  The 
SBAR  Panel,  convened  by  EPA, 
discussed  this  option.  Among  the 
regulatory  alternatives  discussed  by  the 
panel  and  detailed  in  the  1999  proposal 
was  limiting  the  scope  of  the  rule  to 
minimize  impacts.  Under  this  approach, 
EPA  would  not  establish  national 
pretreatment  standards  for  indirect  oils 
dischargers  with  flows  under  3.5 
million  gallons  per  year,  or  alternately 
for  non-hazardous  oils  facilities  with 
flows  under  either  3.5  or  7.5  MGY.  The 
SBAR  Panel  noted,  in  particular,  that 
excluding  indirect  dischargers  with 
flows  of  less  than  3.5  MGY  would 
significantly  reduce  the  economic 
impact  of  the  rule  on  small  businesses 
while  reducing  pollutant  removals  by  ah 
estimated  6%.  (See  Section  X.M  of  this 
preamble  for  a  more  detailed  discussion 
of  regulatory  flexibility  options  and 
their  projected  impacts.)  EPA  did  not 
propose  to  limit  the  scope  of  the  rule 
based  on  these  approaches  but  did 
request  comment  on  the  issue. 

Concerning  the  recommendation  that 
EPA  establish  alternative  limitations 
and  standards  on  the  basis  of  flow, 
commenters  largely  supported  EPA's 
conclusion  that  this  approach  should 
not  be  adopted.  Commenters  stated  that 
low  flow  facilities  should  be  subject  to 
the  same  standards  and  requirements  as 
other  industrial  users  in  this  category 
because: 

•  The  perception  that  small  CWT 
facilities  do  not  have  the  potential  to 
cause  significant  impacts  to  the 
environment  is  not  true; 

•  The  amount  of  pollutants  in 
wastewater  for  a  CWT  facility  is  not  a 
function  solely  of  the  volume  of  wastes 
that  the  facility  receives; 
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•  The  quantity  of  pollutants  present 
and  the  toxicity  of  the  pollutants  are  the 
only  relevant  factors  for  determining 
impacts  to  receiving  streams  and    , 
POTWs  from  CWT  discharges; 

•  A  small  facility  can  have  as  great  an 
impact  on  the  enviroimient  as  a  large 
facility; 

•  There  would  be  no  incentive  to 
ensure  wastes  are  adequately  treated  at 
all  CWT  facilities;  and 

•  Small  facilities  could  operate  at  a 
fraction  of  the  cost  (since  they  would 
not  have  to  meet  the  limitations  and 
standards)  and  capture  more  market 
share  leading  to  more  wastes  going  to 
the  POTW  untreated. 

None  of  the  commenters  supported  an 
exclusion  based  on  flow,  but  a  few 
noted  that  EPA  should  look  at  reducing 
monitoring  requirements  for  small 
businesses  in  order  to  reduce  their  costs 
of  compliance  without  compromising 
effective  treatment.  None  of  the 
conmienters  provided  EPA  with  any 
other  suggestions  on  ways  to  mitigate 
small  business  concerns  that  EPA  had 
not  already  considered.  After  careful 
consideration  of  the  comments  and  its 
database,  EPA  has  decided  that  it 
should  not  limit  the  scope  of  today's 
rule  based  on  flow.  EPA  did  reassess  the 
costs  for  all  of  the  alternatives  discussed 
in  the  proposal  for  the  final  rule. 
Chapter  8  of  the  Final  EA  includes  a  full 
presentation  of  the  costs  of  the 
alternatives. 

D.  Consideration  of  Indicator 
Parameters  for  the  Oils  Subcategory 

As  detailed  in  the  proposal,  EPA 
looked  at  various  ways  to  reduce  the 
costs  of  this  rule  (particularly  the  costs 
to  small  businesses)  while  ensuring 
proper  treatment  of  off-site  wastes.  One 
of  the  options  considered  by  EPA  and 
discussed  in  the  proposal  was  providing 
an  alternative  compliance-monitoring 
regime  for  indirect  discharging  facilities. 
Under  this  alternative  monitoring 
approach,  facilities  could  choose  to  (1) 
monitor  for  all  regulated  pollutants,  or 
(2)  monitor  for  the  conventional 
parameters,  metal  parameters,  and 
monitor  for  the  regulated  organic 
pollutants  in  this  subcategory  using  an 
indicator  parameter  such  as  hexane 
extractable  material  (HEM)  or  silica  gel 
treated-hexane  extractable  material 
(SGT-HEM).  The  proposal  further  noted 
that  EPA  was  conducting  a  study  to 
determine  which  organic  pollutants  are 
measured  by  SGT-HEM  and  HEM  and 
solicited  comment  on  the  use  of 
indicator  parameters. 

Many  commenters  responded  to 
EPA's  request  with  essentially  an 
equivalent  number  opposing  and 
favoring  the  use  of  indicator  parameters. 


The  commenters  that  supported  its  use 
cited  the  decreased  analytical  costs  and 
the  wide  range  of  organic  compounds 
that  can  be  measured  with  these 
analyses.  Commenters  that  did  not 
support  the  use  of  SGT-HEM  or  HEM  as 
indicator  pollutants  raised  a  number  of 
concerns  including  the  following: 

•  These  measurements  are  non- 
specific and  highly  subject  to 
interferences; 

•  No  direct  and  quantified  correlation 
has  ever  been  developed  between  HEM 
(or  SGT-HEM)  and  specific  organic 
pollutants; 

•  There  is  no  evidence  that  regulating 
HEM  or  SGT-HEM  would  result  in 
adequate  regulation  of  toxics; 

•  The  determination  has  not  been 
made  that  the  organic  pollutants  of 
interest  are  measured  by  either  HEM  or 
SGT-HEM;  and 

•  SGT-HEM  does  not  measure  all  of 
the  regulated  pollutants,  particularly 
polyaromatic  hydrocarbons  (PAHs). 

None  of  the  commenters  suggested 
possible  alternative  indicator 
parameters. 

Dxiring  its  development  of  proposed 
effluent  limitations  guidelines  and 
pretreatment  standards  for  the  industrial 
laundries  point  source  category,  EPA 
evaluated  the  suitability  of  SGT-HEM 
and  HEM  as  indicator  parameters  for 
that  rulemaking.  EPA  presented  the 
results  of  its  study  in  a  Notice  of  Data 
Availability  on  December  23,  1998  (63 
FR  71054).  In  the  study,  EPA  attempted 
to  identify  compounds  present  in  HEM/ 
SGT-HEM  extracts  from  industrial 
laimdry  wastewaters  using  gas 
chromatography/mass  spectroscopy 
(GC/MS)  in  order  to  determine  which 
pollutants  of  concern  might  be 
components  of,  and  therefore  meastired 
by,  HEM  or  SGT-HEM.  However,  EPA 
was  only  able  to  identify  approximately 
two  percent  of  the  constituents  present 
in  the  wastestreeun.  Most  of  these 
constituents  identified  were  alkanes.  In 
general,  the  data  from  this  study  also  do 
not  support  the  use  of  SGT-HEM  as  an 
appropriate  indicator  parameter  for  the 
organic  pollutants  present  in  CWT 
wastewaters  since  few  of  these 
pollutants  were  identified  in  the  HEM/ 
SGT-HEM  extract. 

As  part  of  its  consideration  of  the  use 
of  an  indicator  parameter  for  this  rule, 
EPA  again  reviewed  the  data  from  the 
industrial  laundries  study  as  well  as  the 
data  collected  here.  EPA  statistically 
analyzed  the  relationship  between  seven 
organic  pollutants  and  SGT-HEM  or 
HEM.  EPA's  data  show  general  trends  of 
increasing  concentrations  of  HEM  and 
SGT-HEM  with  increasing 
concentrations  of  organic  pollutants. 
However,  the  data  demonstrate 


substantial  variability  and,  despite  this 
general  trend,  EPA  noted  that  the  non- 
detected  values  for  organics  were 
associated  with  just  about  every  level  of 
HEM  and  SGT-HEM  and  conversely, 
that  high  levels  of  some  organic 
pollutants  were  associated  with  low 
levels  of  HEM/SGT-HEM.  As  a  result, 
EPA  cannot  demonstrate  that 
establishing  a  niunerical  limit  for  SGT- 
HEM  or  HEM  would  provide  consistent 
control  of  the  organic  pollutants  by  the 
model  treatment  technologies. 

Therefore,  while  EPA  is  cognizant  of 
the  cost  savings  that  can  be  achieved  in 
some  instances  by  using  indicator 
parameters,  EPA  has  rejected  this 
alternative  monitoring  approach  for 
UWT  wastewaters. 

E.  Consideration  of  Reduced  Monitoring 
for  Small  Businesses 

Another  alternative  discussed  in  the 
proposal  which  could  reduce  costs  to 
small  businesses  was  to  develop 
different  limitations  and  pretreatment 
standards  for  small  businesses  based  on 
an  assumption  of  less  frequent 
monitoring  for  facilities  owned  and 
operated  by  small  businesses.  The 
proposal  explained  that  there  were  three 
major  issues  presented  by  this  approach. 
First,  EPA  NDPES  and  pretreatment 
regulations  (applicable  to  State- 
authorized  program  as  well)  do  not 
require  facilities  to  indicate  whether 
they  are  small  or  large  businesses  in 
obtaining  NPDES  or  POTW  local 
pretreatment  program  discharge 
permits.  EPA  was  concerned  about  the 
manner  in  which  the  small  business 
determination  could  be  made.  Second, 
EPA  does  not  generally  establish 
nationally  applicable  monitoring 
frequency  requirements.  EPA  expressed 
concern  that  permitting  authorities 
would  be  reluctant  to  reduce  monitoring 
frequencies  on  EPA's  recommendation 
alone.  Third,  while  the  technology  basis 
and  the  long-term  averages  for  the 
limitations  would  be  the  same,  the 
monthly  average  limitations  based  upon 
reduced  monitoring  assumptions  would 
be  higher.  EPA  expressed  concern  that 
higher  monthly  average  limitations  for 
facilities  with  less  frequent  required 
monitoring  might  allow  these  facilities 
to  target  a  less  stringent  level  of 
treatment  than  that  reflected  by  the 
long-term  average.  EPA  solicited 
comment  on  all  these  issues  as  well  as 
ways  to  ensure  that  any  monitoring 
relief  the  Agency  might  provide  would 
not  jeopardize  treatment  performance  or 
the  environment. 

EPA  only  received  direct  comments 
on  this  issue  from  state  and  local  control 
authorities.  These  commenters  did  not 
support  reduced  monitoring  frequencies 
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for  sriiall  businesses.  They  believe  that 
the  control  authority  should  continue  to 
establish  monitoring  frequencies  on  a 
case  by  case  basis  taking  into  account 
the  probable  impact  of  the  discharge  to 
the  surface  water  or  POTW.  compliance 
history'  of  the  facility,  and  other  relevant 
factors.  Further  they  expressed  concern 
over  the  burden  of  verifying  and 
maintaining  the  confidentiality  of  the 
economic  information  provided  by 
facilities  claiming  the  small  business 
status. 

Therefore,  after  careful  consideration 
of  comments  and  its  database,  EPA  has 
rejected  adopting  alternative  limitations 
and  standards  based  on  reduced 
monitoring  requirements  for  small 
businesses. 

F.  Multiple  Wastestream  Subcategory- 
Consideration 

In  the  1999  proposal.  EPA  proposed 
to  establish  limitations  and  standards 
for  three  subcategories  of  CVVT  facilities: 
facilities  treating  either  metal,  oily,  or 
organic  wastes  and  wastewater.  Section 
VII  of  the  proposal  detailed  this 
subcategorization  scheme  See  64  FR 
2300  (1999).  While  EP.\  did  not  propose 
limitations  and  standards  for  a  multiple 
wastestream  subcategon.-,  the  proposal 
did  discuss  EPA's  consideration  of  a 
multiple  wastestream  subcategory.  The 
proposal  explained  that  multiple 
wastestream  subcategorv'  limitations,  if 
adopted,  would  apply  to  facilities  that 
treat  wastes  in  more  than  one 
subcategory'.  EPA  would  establish 
limitations  and  standards  for  the 
multiple  wastestream  subcategory'  by 
combining  pollutant  limitations  from 
the  three  subcategories,  where  relevant, 
and  selecting  the  most  stringent  value 
where  they  overlap. 

EPA's  consideration  of  this  option 
responded  to  comments  to  the  1995 
proposal  and  the  1996  Notice  of  Data 
.\vailabilitv.  The  primary'  reason  some 
members  of  the  waste  treatment 
industry'  favored  development  of  a 
multiple  wastestream  subcategory  was 
to  simplify'  implementation  for  facilities 
treating  wastes  covered  by  multiple 
subcategories.  As  detailed  in  the 
proposal.  EP.-X's  primary  reason  for  not 
proposing  (and  adopting)  this  option 
was  its  concern  that  facilities  that  accept 
wastes  in  multiple  subcategories  need  to 
provide  effective  treatment  of  all  waste 
receipts.  This  concern  was  based  on 
EP.A's  data  that  showed  such  facilities 
did  not  currently  have  adequate 
treatment-in-place.  While  these  facilities 
meet  their  permit  limitations,  EPA 
concluded  that  compliance  was  likely 
achieved  through  co-dilution  of 
dissimilar  wastes  rather  than  treatment 
As  a  result.  EPA  determined  that 


adoption  of  "multiple  wastestream 
subt:ategory'"  limitations  as  described 
above  could  arguably  encourage 
ineffective  treatment. 

EPA  solicited  comments  on  ways  to 
develop  a  "multiple  wastestream 
subcategory  "  which  ensures  treatment 
rather  than  dilution  The  vast  majority 
of  comments  on  the  1999  proposal 
supported  the  establishment  of  a 
multiple  wastestream  subcategory  for 
this  rule,  and  re-iterated  their  concerns 
about  implementing  the  three- 
subcategory'  scheme  at  multiple- 
subcategory  facilities.  One  commenter 
suggested  a  way  to  implement  a  fourth 
subcategory  while  ensuring  treatment. 
This  commenter  suggested  that  EPA 
follow  the  approach  taken  for  the 
Pesticide  Formulating.  Packaging  and 
Repackaging  (PFPR)  Point  Source 
category  (40  CFR  Part  455).  Under  this 
approach,  multiple  wastestream 
subcategory  facilities  would  have  the 
option  of  (i)  monitoring  for  compliance 
with  the  appropriate  subcategory 
limitations  after  each  treatment  step  or 
(2)  monitoring  for  compliance  with  the 
multiple  wastestream  subcategory 
limitations  at  a  combined  discharge 
point  and  certifying  that  equivalent 
treatment  to  that  which  would  be 
required  for  each  subcategory  waste 
separately  is  installed  and  properly 
designed,  maintained,  and  operated. 
This  option  would  eliminate  the  use  of 
the  t:ombined  wastestream  formula  or 
building  block  approach  in  calculating 
limits  or  standards  for  multiple 
wastestream  subcategory  CWT  facilities 
(The  combined  wastestream  formula 
and  the  building  block  approach  are 
discussed  in  more  detail  in  Chapter  14 
of  the  Final  Technical  Development 
Document).  Commenters  suggested  that 
an  equivalent  treatment  system  could  be 
defined  as  a  wastewater  treatment 
system  that  is  demonstrated  to  achieve 
comparable  removals  to  the  treatment 
system  on  which  EPA  based  the 
limitations  and  standards.  Ways  of 
demonstrating  equivalence  might 
include  data  from  recognized  sources  of 
information  on  pollution  control, 
treatability  tests,  or  self-monitoring  data 
shoyving  comparable  removals  to  the 
applicable  pollution  control  technology. 

EP.\  has  now  concluded  that  the 
approaches  adopted  in  the  PFPR  rule 
address  the  concerns  identified  earlier. 
EPA  agrees  with  commenters  that 
developing  appropriate  limitations  on  a 
site-specific  basis  for  multiple 
wastestream  facilities  presents  many 
challenges  and  that  the  use  of  a  multiple 
wastestream  subcategory'  would 
simplify'  implementation  of  the  rule. 
Moreover,  the  limits  applied  to  multiple 
yvastestream  treaters  would  be  a 


compilation  of  the  most  stringent  limits 
from  each  applicable  subcategory'  and 
would  generally  be  similar  to  or  stricter 
than  the  limits  calculated  via  the 
application  of  the  combined 
wastestream  formula  or  building  block 
approach.  Most  significantly,  the 
equivalent  treatment  certification 
requirement  would  address  EPA's 
concerns  that  the  wastes  receive 
adequate  treatment. 

Therefore,  for  today's  final  rule,  EPA 
has  established  a  fourth  subcategory:  the 
multiple  wastestream  subcategory. 
Section  XIII.A.S.b  details  the  manner  in 
which  EPA  envisions  the  multiple 
wastestream  subcategory  will  be 
implemented.  Further.  EPA  is  preparing 
a  guidance  manual  to  aid  permit 
writers/control  authorities  and  CWT 
facilities  in  implementing  the 
certification  process. 

G.  Analytical  Methods 

Section  304(h)  of  the  Clean  Water  Act 
directs  EPA  to  promulgate  guidelines 
establishing  test  procedures  for  the 
analysis  of  pollutants.  These  test 
procedures  (methods)  are  used  to 
determine  the  presence  and 
concentration  of  pollutants  in 
wastewater,  and  are  used  for 
compliance  monitoring  and  for  filing 
applications  for  the  NPDES  program 
under  40  CFR  122.21.  122.41.  122.44 
and  123.25.  and  for  the  implementation 
of  the  pretreatment  standards  under  40 
CFR  403.10  and  403.12.  EPA  publishes 
test  procedures  for  the  wastewater 
program  at  40  CFR  136.3.  Currently 
approved  methods  for  metals  and 
cyanide  are  included  in  the  table  of 
approved  inorganic  test  procedures  at 
40  CFR  136.3.  Table  I-B.  Table  I-C  at  40 
CFR  136.3  lists  approved  methods  for 
measurement  of  non-pesticide  organic 
pollutants,  and  Table  I-D  lists  approved 
methods  for  the  toxic  pesticide 
pollutants  and  for  other  pesticide 
pollutants.  Dischargers  must  use  the  test 
methods  promulgated  at  40  CFR  Part 
136.3  or  incorporated  by  reference  in 
the  tables  to  monitor  pollutant 
discharges  from  the  centralized  waste 
treatment  (CWT)  industry,  unless 
specified  otherwise  in  part  437  or  by  the 
permitting  authority. 

Today's  final  rule  amends  40  CFR  Part 
136.  Appendix  A.  to  specify  the 
applicability  of  certain  methods  for 
specific  wastestreams.  The  amendments 
accomplish  several  objectives,  which 
are  outlined  in  the  following 
paragraphs.  Briefly,  the  amendments 
clarify'  EPA's  intent  regarding  the 
applicability  of  Methods  625  and  1625 
for  some  of  the  pollutant  parameters  in 
today's  rule  for  Centralized  Waste 
Treatment  facilities  and  also  for  some  of 


the  pollutant  parameters  in  40  CFR  445 
(Landfills  Point  Source  Category). 

The  1999  CWT  proposal  (at  64  FR 
2297)  stated  that  11  CWT  semivolatile 
organic  pollutants  and  two  CWT  volatile 
organic  pollutants  (2-butanone  and  2- 
propanone)  were  not  listed  in  Table  I- 
C  at  40  CFR  136.3.  Even  though  these 
1 3  analytes  were  not  shown  in  Table  I- 
C,  there  were  already  approved  test 
methods  for  six  of  these  13,  as  follows: 
EPA  Method  1624  lists  2-butanone  and 
2-propanone,  proyddes  performance  data 
for  these  two  analytes,  and  is  an 
approved  method  for  these  two  analytes. 
EPA  Method  1625  lists  four  of  the  11 
CWT  semivolatile  organic  pollutants 
with  relevant  performance  data  and  is 
an  approved  method  for  these  four 
analytes  (alpha-terpineol,  carbazole,  n- 
decane,  and  n-octadecane). 

In  the  1999  CWT  proposal,  EPA 
proposed  to  expand  the  analyte  list  for 
the  already-approved  methods  and  also 
to  allow  modified  versions  of  Methods 
625  and  1625.  The  Docket  for  the 
proposed  rulemaking  included  the 
proposed  modifications  to  Methods  625 
and  1625  regarding  expansion  of  the 
analyte  list.  The  expanded  list  covered 
17  pollutants  in  total,  including  all  of 
the  proposed  CWT  semivolatile  organic 
pollutants.  For  7  of  those  analytes, 
performance  data  were  not  available  for 
either  method  and  these  data  were  not 
included  in  the  Docket  at  proposal.  EPA 
also  noted  its  plans  for  further 
validation  of  the  method  modifications. 

Since  proposal,  EPA  has  gathered 
performance  data  on  the  additional 
seven  CWT  analytes  and  additional 
analytes  of  interest  for  other  industry 
categories.  In  January  2000,  EPA 
amended  Methods  625  and  1625  by 
adding  the  performance  data  for  the 
additional  analytes.  The  amendments 
consist  of  text,  performance  data,  and 
quality  control  (QC)  acceptance  criteria 
for  the  additional  analytes.  This 
information  will  allow  a  laboratory  to 
practice  the  methods  with  the 
additional  analytes  as  an  integral  part. 
The  QC  acceptance  criteria  for  the 
additional  analytes  were  validated  in 
single-laboratory  studies.  The  January 
2000  amendments  were  part  of  the 
rulemaking  notice  for  the  effluent 
limitations  guidelines  and  standards  for 
the  Landfills  Point  Source  Category  (65 
FR  3008,  January  19,  2000).  EPA's  intent 
was  to  promulgate  amendments  to 
Methods  625  and  1625  that  would  allow 
the  use  of  those  methods  for  specific 
pollutants  regulated  in  40  CFR  Part  445 
(i.e..  Landfills)  for  purposes  of  that  rule 
only.  Some  of  the  pollutants  had  also 
been  included  in  the  CWT  proposal. 
Subsequent  to  the  Landfills 
promulgation,  EPA  received  inquiries 


about  the  scope  and  applicability  of  the 
amendments  to  the  test  methods.  In 
response  to  those  inquiries,  EPA 
published  a  notice  of  data  availability 
(NODA)  and  request  for  comment  on  the 
data  collected  for  the  additional 
analytes  (see  65  FR  41391,  July  5,  2000). 

The  NODA  clarified  EPA's  intent 
regarding  the  method  amendments  by 
explaining  that  the  amendments 
published  on  January  19,  2000  "*   *   * 
are  applicable  only  to  the  five  regulated 
pollutants  in  the  Landfills  rule  when 
foimd  in  the  wastestreams  regulated 
under  that  rule."  (65  FR  41392)  The 
NODA  also  aimounced  EPA's  plans  to 
further  amend  the  methods  in  the  final 
CWT  rulemaking  (i.e.,  today's 
rulemaking)  to  specify  that  the  revisions 
to  Methods  625  and  1625  apply  to  the 
pollutants  promulgated  in  today's  rule 
and  only  for  the  wastestreams  regulated 
in  today's  rule.  In  today's  amendments 
to  40  CFR  Part  136,  Appendix  A,  EPA 
thus  clarifies  its  intent  regarding  the 
scope  of  method  amendments. 
Specifically,  the  amendments  include 
additional  text  to  the  Introduction 
section  of  the  attachment  at  the  end  of 
Methods  625  and  1625  and  footnotes  to 
Tables  in  the  attachment.  The 
amendments  delineate  the  scope  of 
Methods  625  and  1625  regarding 
compliance  with  monitoring 
requirements  for  the  wastestreams 
covered  by  40  CFR  Parts  437  and  445. 
In  addition,  EPA  deleted  from  the 
attachment  to  the  methods  those 
analytes  not  covered  by  the  Landfills 
and  CWT  final  rules. 

H.  Statistical  Methodology  Changes 

Chapter  10  of  the  Final  Technical 
Development  Document  provides  a 
detailed  description  of  the  data  and 
methodology  used  to  develop  long-term 
averages,  variability  factors  and 
limitations  and  standards  for  today's 
final  rule.  Today's  final  rule 
encompasses  the  following  changes  in 
the  statistical  methodology  since  the 
1999  proposal. 

1.  Metals  Option  4  Long-Term  Average 
and  Limitations  Calculations 

EPA  used  two  different  data  sets 
collected  at  a  single  facility  in 
developing  long-term  averages  and 
limitations  for  Option  4  in  the  Metals 
Subcategory.  At  the  time  of  the 
proposal,  EPA  analyzed  these  data  sets 
separately.  That  is.  even  though  these 
data  were  collected  from  the  same 
facility,  EPA  averaged  each  data  set 
separately  and  then  used  the  medians  of 
the  two  sets  of  averages,  just  as  if  the 
data  were  from  two  different  facilities. 
In  other  effluent  guidelines,  EPA  has 
often  taken  this  approach  when  the  data 


were  collected  by  two  different  data 
sources.  Following  comment  on  this 
issue,  EPA  reviewed  the  data  and 
determined  that  the  data  were  collected 
in  overlapping  time  periods.  As  such, 
for  the  final  rule,  EPA  has  combined 
this  data  together  into  a  single  data  set 
and  calculated  averages  accordingly. 
This  has  the  effect  of  giving  more  weight 
than  in  the  original  analysis  to  the  data 
set  with  more  observations  and  the 
result,  in  most  instances,  is  that  the  final 
metals  subcategory  limitations  are  less 
stringent  than  those  proposed  in  January 
1999. 

2.  Variability  Factors 

The  proposal  discussed  two  different 
approaches  to  calculating  variability 
factors — one  based  on  pollutant 
variability  factors  and  one  based  on 
group  variability  factors.  The  pollutant 
variability  factor  is  the  average  of  the 
variability  factors  from  facilities  with 
the  model  technologies  for  the  option, 
and  the  group  variability  factor  is  the 
median  of  the  pollutant  variability 
factors  from  pollutants  with  similar 
chemical  structures.  At  the  time  of  the 
proposal,  EPA  generally  used  the 
product  of  the  group  variability  factor 
and  the  pollutant  long-term  average  in 
calculating  each  pollutant  limitation 
and  solicited  comment  on  this 
approach.  After  receiving  comments 
that  supported  using  the  pollutant 
variability  factors,  EPA  assessed  the 
range  of  values  for  the  pollutant 
variability  factors  within  each  group. 
Contrary'  to  EPA's  expectations  for 
chemically  similar  pollutants  to  be 
treated  similarly  by  each  treatment 
technology,  EPA  noted  a  wide  range  of 
values  for  the  pollutant  variability 
factors  within  each  group.  EPA 
determined  that  it  is  more  likely  that 
such  ranges  resulted  from  unique 
featvires  in  the  data  rather  than 
differences  in  treatment  between 
chemically  similar  pollutants.  But, 
because  of  the  range  in  values,  EPA 
concluded  that  pollutant  limitations 
would  be  best  calculated  using  the 
pollutant  variability  factors.  Because  it 
determined  that  pollutant  variability 
factors  were  the  most  appropriate  choice 
for  calculating  limitations.  EPA  relaxed 
its  dataset  requirements  slightly  to  allow 
calculation  of  a  few  additional  pollutant 
variability  factors  beyond  those  in  the 
proposal.  For  the  few  pollutants  where 
pollutant  variability  factors  still  could 
not  be  calculated  because  the  datasets 
contained  too  few  detected  values 
(which  are  used  to  establish  variance 
estimates  for  the  variability  factors), 
EPA  concluded  that  its  use  of  group 
variability  factors  provides  reasonable 
estimates  of  pollutant  specific 
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variability  factors  After  a  final  review 
and  evaluation  of  the  data  and  resulting 
limitations.  EPA  determined  that  the 
final  limitations  appropriately 
incorporate  the  variability  of  the 
pollutant  concentrations  discharged  by 
the  C\VT  industr>'. 

/  Significant  Changes  in  Treatment 
Technology  Cost  Estimates 

Chapter  11  of  the  Final  Technical 
Development  Document  provides  a 
detailed  description  of  the  data  and 
methodology  used  to  develop 
compliance  cost  estimates  for  the  final 
CWT  regulation.  This  section  provides  a 
siunman,'  of  major  changes  in  the 
costing  methodology  since  the  1999 
proposal 

1.  RCRA  Permit  Modification  Costs 
Removed 

In  estimating  compliance  costs  for  the 
proposed  regulation.  EPA  included 
RCR.\  permit  modification  capital  losts 
as  one  component  of  the  total  capital 
costs.  This  was  an  error.  The  wastewater 
treatment  unit  exemption  at  40  CFR 
264.1(g)(6).  40  CFR  265.1(c)(10).  and  40 
CFR  270.1(c){2)(v)  exempts,  from  RCRA 
permit  modification  requirements, 
wastewater  treatment  units  at  facilities 
that  are  subject  to  NPDES  or 
pretreatment  requirements  under  the 
Clean  Water  Act.  Thus.  CWT  facilities 
would  not  need  to  modif\'  their  RCRA 
permits  as  a  result  of  this  rule  and 
would  not  incur  these  RCR,^  permit 
modification  costs.  The  final  rule  does 
not  include  these  RCR^\  permit 
modification  costs. 

2.  Altered  DAF  Costs  for  Oils 
Subcategorv'  Includes  Increased  Holding 
Tank  Capacity 

At  the  time  of  the  proposal,  for 
facilities  with  flow  rates  less  than  20 
gallons  per  minute  (gpm).  EPA  includtMi 
cost  estimates  for  a  holding  tank.  EP.\ 
included  the  holding  tank  because  it 
assumed  that  facilities  with  flow  rates 
less  than  20  gpm  would  not  operate 
their  DAF  systems  every  day. 

Regardless  of  the  flow  rate,  EPA's 
design  assumption  for  the  holding  tank 
was  one  day  of  storage.  EPA  received 
comment  that  many  oils  subcategory 
facilities  may  require  more  than  24 
hours  of  storage  and  thus,  EPA  did  not 
allow  adequate  holding  capacitv  for  all 
facilities.  In  response  to  this  comment, 
EPA  has  altered  the  DAF  capital  costs  to 
include  holding  tanks  capable  of 
retaining  enough  flow  volume  to  operate 
the  minimum  size  DAF  system  for  one 
24-hour  period,  in  addition  to  the 
holding  tank  capacity  costed  at 
proposal. 


3.  Nutrient  Addition.  Heating,  and 
Sludge  Disposal  Costs  Included  in  the 
Organic  Subcategory  Compliance  Cost 
Estimates 

At  the  time  of  the  proposal.  EPA 
estimated  operational  costs  for  the 
technology  option  selected  as  the  basis 
for  the  organics  subcategorv'  limitations 
on  the  actual  practices  used  at  the 
facility  sampled  during  EPA's  sampling 
episode.  This  did  not  include  chemical 
addition  or  heating  of  wastes.  In 
response  to  public  comment  concerning 
the  need,  on  occasion,  for  chemical 
addition  (nutrient  addition.  pH  control, 
etc.)  and  heating  of  the  waste  during 
cold  temperature  months.  EPA  modified 
its  capital  and  O&M  cost  estimates  for 
sequencing  batch  reactor  (SBR) 
treatment  to  include  costs  for  nutrient 
addition  and  adjustments  for  cold 
operating  conditions.  These  adjustments 
are  detailed  in  Section  3.1  of  the  "Final 
Costing  Document." 

Additionally,  at  the  time  of  the 
proposal,  EPA  included  capital  costs 
and  O&M  costs  for  sludge  processing 
equipment  associated  with  the  organics 
subcategory,  but  failed  to  include  costs 
for  sludge  disposal.  EPA  has  corrected 
this  oversight,  and  added  a  separate  cost 
estimate  for  SBR  system  sludge 
disposal. 

/.  Significant  Changes  in  Oils 
Suhcategon'  lAiadings  Estimates 

At  the  time  of  the  1999  proposal.  EPA 
did  not  distinguish  between  facilities 
with  RCRA  permits  and  facilities 
without  RCR^\  permits  when  it 
estimated  current  pollutant  loadings  for 
the  oils  subcategory.  Rather.  EPA  had 
seven  sets  of  data  representing  effluent 
from  emulsion  breaking/gravity 
separation  that  were  collected  at  various 
types  of  oils  subcategor\'  facilities.  For 
each  pollutant  of  concern,  and  for  each 
data  set,  EPA  calculated  the  mean 
concentration  of  the  data  collected  over 
the  sampling  episode.  Then,  for  the 
remaining  facilities  in  the  oils 
subcategory  (i.e  .  those  facilities  for 
which  EPA  did  not  have  facility-specific 
information),  EPA  randomly  assigned 
one  of  the  seven  data  sets.  For  facilities 
that  had  additional  treatment-in-place. 
EPA  then  reduced  these  current 
loadings  estimates  as  detailed  in 
Chapter  12  of  the  Final  Technical 
Development  Document. 

For  the  final  c:WT  rule,  EPA  has 
altered  this  approach.  In  estimating 
loadings  and  removals  for  the  oils 
subcategory,  EPA  used  data  specific  to 
either  RCR^\  or  non-RCRA  permitted 
facilities.  EPA  no  longer  estimates 
current  performance  by  randomly 
assigning  a  data  set  as  described  above. 


Rather,  for  each  pollutant  of  concern, 
EPA  has  calculated  a  single 
concentration  value  for  RCRA  permitted 
facilities  and  a  single  concentration 
value  for  non-RCRA  permitted  facilities; 
both  values  represent  effluent  from 
emulsion  breaking/gravity  separation. 
(This  is  assumed  to  be  the  minimum 
treatment  in-place  at  all  oils  facilities; 
only  removals  beyond  this  and  any 
other  in-place  treatment  are  projected  to 
result  from  this  rule.)  The  specific 
methodology  used  to  calculate  these 
values  and  EPA's  final  methodology 
used  to  estimate  pollutant  loadings  and 
removals  for  the  entire  CWT  industry 
are  detailed  in  Chapter  12  of  the  Final 
Technical  Development  Document. 

K.  Changes  in  POTW  Percent  Removal 
Estimates 

EPA  establishes  pretreatment 
standards  for  those  BAT  pollutants  that 
pass  through  POTWs.  Therefore,  for 
indirect  dischargers,  before  establishing 
pretreatment  standards,  EPA  examines 
whether  the  pollutants  discharged  by 
the  industry  "pass  through"  POTWs  to 
waters  of  the  U.S.  or  interfere  with 
POTW  operations  or  sludge  disposal 
practices.  Generally,  to  determine  if 
pollutants  pass  through  POTWs.  EPA 
compares  the  percentage  of  the 
pollutant  removed  by  well-operated 
POTWs  achieving  secondary  treatment 
with  the  percentage  of  the  pollutant 
removed  by  facilities  meeting  BAT 
effluent  limitations. 

The  primary  source  of  the  POTW 
percent  removal  data  is  the  "Fate  of 
Priority  Pollutants  in  Publicly  Owned 
Treatment  Works"  (EPA  440/1-82/303, 
September  1982),  commonly  referred  to 
as  the  "50-POTW  Study."  The  50- 
POTW  Study  presents  data  on  the 
performance  of  50  well-operated 
POTWs  that  employ  secondary 
biological  treatment  in  removing 
pollutants. 

At  the  time  of  the  50-POTW  sampling 
program,  which  spanned  approximately 
2' :;  years  (July  1978  to  November  1980). 
EPA  collected  samples  at  selected 
POTWs  across  the  U.S.  The  samples 
were  subsequently  analyzed  by  either 
EPA  or  EPA-contract  laboratories  using 
test  procedures  (analytical  methods) 
specified  by  the  Agency  or  in  use  at  the 
laboratories.  Laboratories  typically 
reported  the  analytical  method  used 
along  with  the  test  results.  However,  for 
those  cases  in  which  the  laboratory 
specified  no  analytical  method,  EPA 
was  able  to  identify  the  method  based 
on  the  nature  of  the  results  and 
knowledge  of  the  methods  available  at 
the  time. 

Each  laboratory  reported  results  for 
the  pollutants  for  which  it  tested.  If  the 
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laboratory  found  a  pollutant  to  be 
present,  the  laboratory  reported  a  result. 
If  the  laboratory  found  the  pollutant  not 
to  be  present,  the  laboratory  reported 
either  that  the  pollutant  was  "not 
detected"  or  a  value  with  a  "less  than" 
sign  (<)  indicating  that  the  pollutant 
was  below  that  value.  The  value 
reported  along  with  the  "less  than"  sign 
was  the  lowest  level  to  which  the 
laboratory  believed  it  could  reliably 
measure.  EPA  subsequently  established 
these  lowest  levels  as  the  "minimum 
levels"  of  quantitation  (MLs).  In  some 
instances,  different  laboratories  reported 
different  MLs  for  the  same  pollutant 
using  the  same  analjrtical  method. 

Because  of  the  variety  of  reporting 
protocols  among  the  50-POTW  Study 
laboratories  (pages  27  to  30,  50-POTW 
Study),  EPA  reviewed  the  percent 
removal  calculations  used  in  the  pass- 
through  analysis  for  previous  industry 
studies,  including  those  performed 
when  developing  the  CWT  proposal  and 
effluent  guidelines  for  Organic 
Chemicals,  Plastics,  and  Synthetic 
Fibers  Manufacturing,  Landfills,  and 
Commercial  Hazardous  Waste 
Combustors.  EPA  foimd  that,  for  12 
parameters,  different  analytical  MLs 
were  reported  for  different  rulemaking 
studies  (10  of  the  25  metals,  cyanide, 
and  one  of  the  41  organics). 

To  provide  consistency  for  data 
analysis  and  establishment  of  removal 
efficiencies,  EPA  reviewed  the  50- 
POTW  Study,  standardized  the  reported 
MLs  for  use  in  the  CWT  final  rules  and 
other  rulemaking  efforts.  (This  review  of 
the  50-POTW  Study  analytical 
laboratory  reporting  practices  and 
standardization  of  ML  values  is 
described  further  in  DCN  33.3.1). 

In  using  the  50-POTW  Study  data  to 
estimate  percent  removals,  EPA  has 
established  data  editing  criteria  for 
determining  pollutant  percent  removals. 
Some  of  the  editing  criteria  are  based  on 
differences  between  POTW  and  industry 
BAT  treatment  system  influent 
concentrations.  For  many  toxic 
pollutants,  POTW  influent 
concentrations  were  much  lower  than 
those  of  BAT  treatment  systems.  For 
many  pollutants,  particularly  organic 
pollutants,  the  effluent  concentrations 
from  both  POTW  and  BAT  treatment 
systems,  were  below  the  level  that  could 
be  found  or  measured.  As  noted  in  the 
50-POTW  Study,  analytical  laboratories 
reported  pollutant  concentrations  below 
the  analytical  ML,  qualitatively,  as  "not 
detected"  or  "trace,"  and  reported  a 
measured  value  above  this  level. 
Subsequent  rulemaking  studies  such  as 
the  1987  OCPSF  study  used  the 
analytical  method  ML  established  in  40 
CFR  Part  136  for  laboratory  data 


reported  below  the  analytical  ML.  Use 
of  the  nominal  ML  may  overestimate  the 
effluent  concentration  and 
underestimate  the  percent  removal. 
Because  the  data  collected  for 
evaluating  POTW  percent  removals 
included  both  effluent  and  influent 
levels  that  were  close  to  the  anahlical 
MLs,  EPA  devised  hierarchal  data 
editing  criteria  to  exclude  data  with  low 
influent  concentration  levels,  thereby 
minimizing  the  possibility  that  low 
POTW  removals  might  simply  reflect 
low  influent  concentrations  instead  of 
being  a  true  measure  of  treatment 
effectiveness. 

EPA  has  generally  used  hierarchic 
data  editing  criteria  for  the  pollutants  in 
the  50-POTW  Study.  For  the  final  CWT 
rule,  the  editing  criteria  include 

(1)  Substitute  the  standardized 
pollutant-specific  analytical  ML  for 
values  reported  as  "not  detected." 
"trace."  "less  than  [followed  by  a 
number]."  or  a  number  less  than  the 
standardized  analytical  ML, 

(2)  Retain  pollutant  influent  and 
corresponding  effluent  values  if  the 
average  pollutant  influent  level  is 
greater  than  or  equal  to  10  times  the 
pollutant  ML  (lOxML),  and 

(3)  If  none  of  the  average  pollutant 
influent  concentrations  are  at  least  10 
times  the  ML.  then  retain  average 
influent  values  greater  than  or  equal  to 
two  times  the  ML  (2xML)  along  with  the 
corresponding  average  effluent  values. 
(EPA  used  2xML  for  the  final  rule, 
instead  of  the  20  ng/1  criterion  used  at 
proposal,  because  it  more  accurately 
reflects  the  pollutant-specific  data  than 
using  a  fixed  numerical  cut-off.  For  67 
percent  of  the  of  pollutants,  2xML  is  20 

Hg/1-) 
EPA  then  calculates  each  POTW 

percent  removal  for  each  pollutant 

based  on  its  average  influent  and  its 

average  effluent  values.  The  national 

POTW  percent  removal  used  for  each 

pollutant  in  the  pass-through  test  is  the 

median  value  of  all  die  POTW  pollutant 

specific  percent  removals. 

The  50-POTW  study  provided 

performance  data  for  48  pollutants  of 

concern  for  both  the  1999  proposal  and 

today's  final  rule  (15  metals,  31 

organics,  cyanide,  and  ammonia).  These 

corrections  resulted  in  lower  national 

POTW  performance  (median  percent 

removal)  for  5  metals  and  ammonia;  in 

higher  performance  for  5  metals;  and  no 

change  for  the  remaining  5  metals.  31 

organics.  and  cyanide. 

V.  Scope/Applicability  of  the 
Regulation 

Many  of  the  commenters  had 
questions  about  what  waste  treatment 
facilities  were  subject  to  the  guideline 


and  in  what  circumstances.  The  sections 
which  follow  address  these  issues. 

A.  Ch'erview 

A  broad  spectrum  of  facilities  engage 
in  waste  treatment  and  waste  recoverx- 
operations.  For  some,  waste  treatment 
and  recovery'  is  their  only  business. 
Many  of  these  facilities  treat  wastes 
generated  in  a  variety  of  industries.  In 
addition,  there  are  also  a  significant 
number  of  facilities  that  are  dedicated 
exclusively  to  the  recovery  of  a  single 
metal.  For  other  facilities,  waste 
treatment  is  merely  an  ancillary 
component  of  the  industrial  operation  at 
the  facility.  There  are  still  others 
engaged  in  industrial  activities  that  the 
acceptance  and  treatment  of  waste  (not 
generated  in  their  own  production 
operations)  represents  a  substantial  and 
integral  aspect  of  the  business. 

EPA  has  always  intended  that  these 
guidelines  would  regulate  the  first 
category  of  waste  treaters.  It  has 
struggled,  however,  with  how  to  draw 
the  line,  for  purposes  of  applying  this 
rule  between  the  other  types  of 
operations.  For  example,  as  noted 
above,  there  are  certain  industries  that 
recover  a  single  metal.  EPA  has  already 
developed  guidelines  specifically 
addressing  their  particular  industrial 
processes  and  pollutants.  In  those 
circumstances  it  would  make  little  sense 
to  subject  them  to  regulations  developed 
for  waste  treatment  operations  treating  a 
mixture  of  different  wastes.^  The  data 
collected  for  this  effort,  however,  clearly 
show  that  there  are  other  industrial 
operations  whose  waste  treatment 
operations  treat  a  variety  of  wastes  from 
on-site  and  off-site  sources.  The  wastes 
treated  at  these  industries  do  not  look 
substantially  different  from  those  being 
treated  at  facilities  engaged  exclusively 
in  waste  treatment.  The  discussion 
below  explains  how  EPA  has  decided  to 
strike  the  balance. 

The  universe  of  facilities  which  are 
potentially  subject  to  this  guideline 
generally  includes  the  following.  First, 
except  where  noted  otherwise.  EPA  is 
establishing  limitations  and  standards 
for  stand-alone  waste  treatment  and 
recovery-  facilities  receiving  materials 
from  off-site — classic  "centralized  waste 
treaters."  These  facilities  may  treat 
either  for  disposal  or  for  recovery  or 
recycle  hazardous  or  non-hazardous 
waste,  hazardous  or  non-hazardous 


'EP.A  has  already  pstabhsheci  national  efflupnt 
guidelines  and  standards  for  i  ertain  metals  recoverv- 
operations.  See.  fcir  example,  subpart  C  of  40  CFR 
part  421— N'onferrous  Metals  Manufac  turing  Point 
.Source  t^ategori  that  establishes  limitations  and 
standards  applicable  to  disf  barges  resulting  from 
the  retoverv,  processing  and  remelting  of  aluminu.ni 
scraps  to  prfiduce  metallic  aUiminum  alloys. 
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wastewater,  or  used  material  received 
from  off-site.  Second,  while  EPA  is 
generally  not  subjecting  discharges  from 
waste  treatment  systems  at  facilities 
primarily  engaged  in  other  industrial 
operations  to  the  scope  of  this  rule,  the 
rule  will  regulate  at  least  a  portion  of 
their  wastewater  in  certain 
circumstances.  Thus,  industrial 
facilities  which  process  their  own.  on- 
site  generated,  process  wastewater  along 
with  hazardous  or  non-hazardous 
wastes,  wastewaters,  and /or  used 
material  received  from  off-site  mav  be 
subject  to  this  rule  with  respect  to  a 
portion  of  their  discharge  unless  certain 
conditions  are  met. 

The  wastewater  flows  covered  bv  this 
rule  include  some  or  all  flows  related  to 
off-site  waste  receipts  and  on-site  CVVT 
wastewater  generated  as  a  result  of  (^VVT 
operations  The  kinds  of  on-site  CWT 


wastewater  generated  at  these  facilities 
include,  for  example,  the  following: 
solubilization  wastewater,  emulsion 
breaking/gravity  separation  wastewater, 
used  oil  processing  wastewater, 
treatment  equipment  washes,  transport 
washes  (tanker  truck,  drum,  and  roll-off 
boxes),  laboratory-derived  wastewater, 
air  pollution  control  wastewater, 
landfill  wastewater  from  on-site 
landfills,  and  contaminated  storm  water. 
Chapter  14  of  the  technical  development 
document  provides  detailed  discussion 
of  CWT  wastewaters. 

The  way  EPA  has  expressed  the 
applicability  provisions  of  the  final  rule 
is  to  apply  the  provisions  of  this  rule  to 
all  wastewater  discharges  to  a  receiving 
stream  or  the  introduction  of  wastewater 
to  a  publicly  owned  treatment  works 
from  a  facility  that  this  regulation 
defines  as  a  centralized  waste  treatment 


facility  unless  specifically  excluded. 
The  following  sections  discuss  the 
applicability  of  the  CWT  rule  to  various 
wastewater  discharges  associated  with 
centralized  waste  treatment  operations. 
EPA  received  numerous  comments  on 
the  1995  proposal  and  1996  Notice  of 
Data  Availability  concerning  the 
applicability  of  this  rule  to  various 
operations.  Consequently,  EPA  devoted 
significant  discussion  in  the  1999 
supplemental  proposal  to  applicability 
issues.  Again,  in  response,  EPA  received 
numerous  comments  on  applicability 
issues.  Many  coramenters  were  simply 
seeking  clarification  of  the  coverage  of 
this  rule  to  a  specific  operation.  Table 
V.A-1  below  provides  a  general 
summary  of  regulated  and  non-regulated 
CWT  operations.  EPA  presents  a 
detailed  discussion  of  these  operations 
in  V.B  through  V.Z. 


Table  V.A-1  .—Examples  of  Regulated  and  Non-Regulated  CWT  Operations 


Centralized  waste 
treatment  activity 

Those  pertormed  at  federally  owned  ta 
ciiities 

POTWs  

Thermal  drying  of  POTW  biosolids  

Sanitary  wastes  or  toilet  wastes     

Food  processing  wastes      

Manufactunng  facilities  , 


Regulated  by  this  rule 


Not  regulated  by  this  rule 


For  further  in- 
formation see 


Product  stewardship 


Petroleum  refinenes  (SiC  Code  2911) 
and  petroleum  distribution  terminals 
(SIC  Code  4612,  4613   5171    5172) 


Pulp  and  paper  oft-site  landfill  leachates 


Pipeline  materials    

Recycle,  recovery  activities  , 

Traditional  solvent  recovery 
Fuel  blenders 

Scrap  metals  recyclers    

Silver  recovery     


Used  oil  filters  &  only  absorbent  recycling 
High     Temperature      Metals      Recovery 
(HTlVtR) 


All  federally  owned  CWT  operations 

None  

None  

None  

None  

Those  that  accept  off-site  wastes  for 
treatment  and/or  recovery  that  are  not 
generated  m  a  manufacturing  process 
subject  to  the  same  limitations/stand- 
ards as  on-site  generated  waste  and 
that  the  permit  writer  determines  are 
not  similar  to  and  compatible  with 
treatment  of  the  on-site  waste 

Those  that  accept  waste  materials  from 
use  of  their  products  that  are  not  simi- 
lar to,  and  compatible  with,  treatment 
of  waste  generated  on-site 

For  off-site  matenals  other  than  those 
listed  in  the  next  column,  see  discus- 
sion for  manufactunng  facilities. 


Those  that  accept  off-site  landfill 
leachates  for  treatment  and/or  recov- 
ery that  are  not  generated  in  a  manu- 
facturing process  subject  to  the  same 
limitations/ standards  as  on-site  gen- 
erated waste  and  that  the  permit  writer 
determines  are  not  similar  to,  and 
compatible  with  the  on-site  waste 

Materials  received  via  pipeline  from 
waste  consolidators  or  commingled 
with  other  covered  CWT  wastewaters. 

All  unless  specifically  excluded  else- 
where 

None  

Those  that  generate  a  wastewater  

None 

Only  included  where  wastewater  gen- 
erated from  these  activities  is  commin- 
gled with  other  covered  wastes 

Those  that  generate  a  wastewater  

Those  that  generate  a  wastewater  


None 


All  

All  

All  

All  

All  others 


Those  that  accept  back  their  unused 
products,  shipping  and  storage  con- 
tainers with  product  residues,  and  off- 
specification  products. 

Those  that  receive  and  manage  off-site 
petroleum-containing  materials  gen- 
erated by  petroleum  exploration,  pro- 
duction, transportation,  refining  and 
marketing  activities. 

All  others  


All  other  piped  materials  and  POTWs 


All  

"Dry'  operations 

All  

All  others  

"Dry"  operations 
"Dry"  operations 


V.E 

V.F 
V.H 
V,Y 
V.X 
V.B 


V.D 


V.B 


V.B 


VC 


V.Q 

V.T 
V.T 
V.M 
V.R 


V.V 
V.S 
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Table  V.A-1  .—Examples  of  Regulated  and  Non-Regulated  CWT  Operations— Continued 


Centralized  waste 
treatment  activity 


Used  glycol  recovery 

Re-refining  

Solids,  soils,  and  sludges 


Regulated  by  this  rule 


Not  regulated  by  this  rule 


For  further  in- 
formation see 


■4- 


Stabilization/Solidlfication  

Transfer  stations  and  recycling  centers 
Incineration  activities 


Transportation      and/or      transportation 
equipment  cleaning. 


Landfills 


Grease  trap/interceptor  wastes 
Marine  generated  wastes 


I 

Waste,  wastewater  or  used  material  re- 
use. 
I 

Treatability,  research  and  development, 
or  analytical  activities. 


All  

All  

Those  activities  which  generate  a  waste- 
water unless  specifically  excluded. 

Those  that  generate  a  wastewater 

None  

Only  included  when  the  wastewater  gen- 
erated from  these  activities  is  received 
from  off-site  and  commingled  with 
other  covered  wastewater. 

Only  included  where  wastewater  gen- 
erated from  these  activities  is  commin- 
gled with  other  covered  waters. 

Only  included  where  wastewater  gen- 
erated from  these  activities  is  commin- 
gled with  other  covered  waters. 

Those  which  contain  petroleum  based 
oils. 

Off-loaded  and  subsequently  sent  to  a 
CWT  facility  at  a  separate  location  and 
commingled  with  other  covered  waste- 
water. 

Those  activities  not  listed  in  the  next  col- 
umn or  excluded  elsewhere. 


Only  included  where  wastewater  gen- 
erated from  these  activities  is  commin- 
gled with  other  covered  waters. 


None  V,Q 

None  :■•  .  V.U 

"Dry"  operations  V.L 


"Dry"  operations 

Ail  

All  others 


All  others 


V.O 
V.N 
V.K 


V.I 


All  others  V.J 


Those  which  contain  animal  or  vegetable    V  W 

fats/oils. 
All  others V.G 


Not  covered  if  the  wastewater  is  accept- 
ed for  use  in  place  of  potable  water  or 
if  materials  are  accepted  in  place  of 
virgin  treatment  chemicals 

All  others  


V.P 


V.Z 


B.  Manufacturing  Facilities 

Throughout  the  development  of  this 
rule,  EPA  has  contemplated  that  the  rule 
would  apply  to  wastewater  discharges 
from  facilities  that,  while  primarily 
engaged  in  other  industrial  operations, 
also  may  treat  and/or  treat  for  recovery 
or  recycle  off-site  wastes  or  used 
materials.  These  facilities  primarily  treat 
wastes  generated  as  a  result  of  their  ovvn 
on-site  manufactiuring  operations.  Their 
wastewater  discharges  are.  by  and  large, 
already  subject  to  effluent  guidelines 
and  standards.  (Some  treatment 
operations,  however,  may  be  located  at 
manufacturing  facilities  which  are  not 
subject  to  effluent  guidelines  and 
standards).  All  of  these  facilities  also 
accept  off-site  generated  wastes  for 
treatment.  In  some  instances,  a  facility 
under  the  same  corporate  ownership 
generates  these  off-site  wastes.  The 
facility  treats  these  intra-company 
transfers  on  a  non-commercial  basis.  In 
other  instances,  the  off-site 
wastestreams  originate  from  a  company 
under  a  different  ownership—  an  inter- 
company transfer.  In  some  instances, 
the  off-site  wastes  received  at  these 
industrial  facilities  are  generated  by  a 
facility  performing  the  same 
manufacturing  operations,  while  in 
other  instances,  the  off-site 
wastestreams  are  generated  by  facilities 
engaged  in  entirely  unrelated 


manufacturing  operations.  Some  receive 
a  constant  wastestream  from  only  a 
handful  of  customers  and  some  receive 
a  wide  variety  of  wastestreams  from 
hundreds  of  customers. 

EPA  received  extensive  comment 
concerning  how  the  CWT  rule  should 
apply  to  facilities  that  provide  waste 
treatment  and/or  recovery  operations  for 
off-site  generated  wastes,  but  whose 
primary  business  is  something  other 
than  waste  treatment  or  recoven,'.  In 
general,  commenters  urged  EPA  to  limit 
the  scope  of  the  regulation  in  one  of 
several  ways.  Commenters  suggested 
restricting  the  scope  either  to: 

•  Facilities  whose  sole  purpose  is  the 
treatment  of  off-site  wastes  and 
wastewaters;  or 

•  Facilities  which  only  accept  off-site 
wastes  on  a  commercial  basis;  or 

•  Facilities  which  accept  off-site 
wastes  which  are  not  produced  as  a 
result  of  industrial  operations  subject  to 
the  same  effluent  guidelines  and 
standards  as  the  on-site  generated 
wastes  or  off-site  wastes  which  are  not 
compatible  with  the  on-site  generated 
wastes  and  the  on-site  wastewater 
treatment  system;  or 

•  Manufacturing  facilities  which 
accept  off-site  wastes  in  excess  of  a  de 
minimis  level. 

In  the  supplemental  proposal,  EPA 
proposed  subjecting  centralized  waste 


treatment  operations  at  manufacturing 
facilities  to  the  provisions  of  the  rule 
unless  one  of  the  following  conditions 
was  met: 

•  In  the  case  of  manufacturing 
facilities  subject  to  national  effluent 
limitations  guidelines  for  existing 
sources,  standards  of  performance  for 
new  sources,  or  pretreatment  standards 
for  new  and  existing  sources  (national 
effluent  guidelines  and  standards),  if  the 
process  or  operation  generating  the 
wastes  received  from  off-site  for 
treatment  is  subject  to  the  same  national 
effluent  guidelines  and  standards  as  the 
process  or  operation  generating  the  on- 
site  wastes;  or 

•  In  the  case  of  manufacturing 
facilities  not  subject  to  existing  national 
effluent  guidelines  and  standards,  if  the 
process  or  operation  generating  the 
waste  received  from  off-site  is  from  the 
same  industry  (other  than  the  waste 
treatment  industrv')  and  of  a  similar 
nature  to  the  waste  generated  on-site. 

After  careful  consideration  of 
comments  and  further  review  of  its 
database.  EPA  continues  to  regard  this 
approach  as  appropriate,  with  some 
modifications.  EPA  has  concluded  that 
many  manufacturing  facilities,  even 
though  they  are  engaged  primarily  in 
another  business,  are  also  engaged  in 
traditional  CWT  activities  and, 
therefore,  should  be  subject  to  this  rule. 
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EPA  has  been  unable  to  establish  anv 
direct  correlation  between  the  source  of 
the  off-site  waste  (intra-company  or 
inter-company)  and  the  similarity  (or 
compatibility  with)  of  the  off-site  waste 
to  the  on-site  generated  wastes  that 
would  support  a  blanket  exclusion  from 
this  rule  for  intra-company  waste 
treatment.  EPA  further  concludes  that 
all  off-site  wastewaters  should  be 
treated  effectively  irrespective  of  their 
volume,  or  their  volume  in  relation  to 
the  volume  of  on-site  generated  waste 
and,  thus,  has  rejected  any  exception  for 
small  volumes.  As  explained  in  the 
1999  proposal,  EPA's  primary  concern 
is  that  the  effluent  guidelines  and 
standards  ciurently  in  place  for  one 
industry  may  not  ensure  adequate 
treatment  for  wastes  generated  at 
another  industry. 

EPA  has,  however,  concluded  that 
there  are  circumstances  where  an  off- 
site  waste  will  receive  adequate 
treatment  at  the  treating  facility  even 
though  the  off-site  waste  may  be 
generated  by  a  manufactiaring  process 
that  (if  treated  at  the  generating 
location)  would  be  subject  to  a  different 
set  of  effluent  guidelines  and  standards 
than  the  effluent  guidelines  and 
standards  applicable  to  the  treating  site. 
The  record  for  this  rule  provides 
information  and  data  on  such  facilities 
that  support  EPA's  conclusion.  An 
example  is  a  pesticide  formulating  and 
packaging  facility  (PFPR),  subject  to  40 
CFR  455  Subpart  C,  which  sends  its 
wastewaters  off-site  for  treatment  to  a 
facility  which  manufactures  the 
pesticide  active  ingredients.  (The 
manufacturing  facility  is  subject  to  a 
separate  set  of  effluent  guidelines  and 
standards  specific  to  pesticide 
manufacturers,  40  CFR  455  Subpart  A 
and  B).  In  this  case,  the  same  pollutants 
are  likely  to  be  present  in  the  off-site 
and  on-site  generated  wastewaters,  even 
though  the  wastewaters  are  subject  [o 
different  regulations.  Therefore,  the 
treating  facility  will  need  to  use 
treatment  appropriate  for  efficient 
removal  of  these  pollutants.  This 
situation  would  not  be  covered  by  this 
rule. 

As  a  second  e.xample.  consider  a 
petroleum  refinery  that  accepts  off-site 
wastewaters.  If  the  petroleum  refinery 
(SIC  Code  2911)  accepts  wastes 
generated  off-site  at  petroleum 
distribution  terminals  (SIC  Code  4612. 
4613.  5171.  and  5172).  then  the  former 
is  subject  to  effluent  guidelines  and 
standards  for  petroleum  refineries  (40 
CFR  419),  but  the  latter  is  not  currently 
subject  to  any  national  effluent 
guidelines.  However,  the  wastewaters 
generated  at  petroleum  marketing 
terminals  are  based  on  materials 


manufactured  at  the  refineries,  and 
therefore  would  likely  reflect  the  same 
pollutant  profile.  This  situation  would 
not  be  covered  by  this  rule. 

A  third  example  involves  clean-up 
activities  at  manufacturing  sites.  As  part 
of  clean-up  operations  at  its  facility,  one 
commenter  (called  facility  A)  noted  that 
it  accepts  contaminated  groundwater 
from  a  different  manufacturing  facility 
located  next  door  (facility  B).  The 
contaminated  groundwater  site  (while 
not  located  on  facility  A,  the  treating 
facility)  was  contaminated  by  the 
manufacturing  process  at  the  treating 
site  (facility  A)  and  not  at  the  site  where 
located  (facility  B).  As  such,  the 
contaminated  wastewater  would  be 
similar  and  compatible  with  the  on-site 
generated  wastewater  at  facility  A.  In 
this  case,  the  CWT  rule  would  not 
apply 

EPA  received  information  on  each  of 
the  examples  provided  in  comment  on 
the  rule.  The  conunents  detail  instances 
in  which  the  off-site  wastewaters,  while 
not  subject  to  the  same  national  efQuent 
guidelines  and  standards  as  the 
wastewater  generated  on-site,  are 
similar  to  the  on-site  generated 
manufacturing  wastewaters  and 
compatible  with  the  on-site  treatment 
system.  In  these  cases,  EPA  concluded 
that  the  application  of  the  CWT  rule 
may  not  result  in  increased 
environmental  protection,  but  simply 
add  an  additional  layer  of  complexity 
for  the  treating  facility  and  the  permit 
writer  or  control  authority. 

Furthermore.  EPA  determined  there 
are  other  instances  of  off-site  waste 
acceptance  at  manufacturing  facilities  in 
which  the  off-site  wastes,  while  not 
from  the  same  industrial  category,  are 
similar  to  the  on-site  generated 
manufacturing  wastewaters  and 
compatible  with  the  manufacturing 
wastewater  treatment  system. 
Consequently,  for  purposes  of  this  rule, 
EPA  has  decided  that,  where  the 
dischargers  establishes  that  the  wastes 
being  treated  are  of  similar  nature  and 
compatible  with  treatment  of  the  on-site 
wastes,  the  CWT  limitations  and 
standards  will  not  apply  to  the  resulting 
discharge.  EPA  concluded  that,  in  those 
circumstances,  the  permit  writer  or 
control  authority  should  instead  apply 
the  limitations  or  standards  applicable 
to  the  treatment  of  on-site  wastewater  to 
wastewaters  generated  through 
treatment  of  the  off-site  waste.  Under 
the  approach  adopted  for  the  final  rule, 
the  permit  writer  or  control  authority 
will  determine  whether  the  off-site 
generated  waste  accepted  for  treatment 
and/or  recovery  at  a  manufacturing 
facility  (whether  subject  to  national 
effluent  guidelines  and  standards  or  not) 


and  commingled  for  treatment  in  the  on- 
site  treatment  system  is  similar  to  the 
on-site  generated  wastes  and  compatible 
with  the  on-site  treatment  system.  If  it 
is.  then  the  discharge  of  the  treated 
effluent  should  be  subject  to  the 
applicable  on-site  limitations  (or 
standards)  even  if  the  off-site  wastes 
would  be  subject  to  a  different  set  of 
national  effluent  guidelines  and 
staindards  as  the  on-site  generated 
wastes  (or  no  national  effluent 
guidelines  and  standards)  if  treated 
where  generated.  In  the  event  that  the 
permit  writer  or  control  authority  makes 
this  determination,  the  treating  facility 
would  be  subject  to  the  on-site  limits 
only  and  not  subject  to  the  CWT 
guideline. 

For  this  final  rule,  EPA  has  not  rigidly 
defined  when  a  waste  is  of  similar 
character  and  the  treatment  of  it  is 
compatible  with  the  treatment  of  the  on- 
site  wastes,  believing  that  permit  writers 
and  control  authorities  are  in  the  best 
position  to  determine  this  term.  Permit 
writers  and  control  authorities  should 
compare  the  wastewaters  at  the 
manufacturing  facility  to  the  off-site 
generated  wastewaters  (constituents  and 
concentrations)  and  the  appropriateness 
of  the  treatment  system  to  the  off-site 
generated  wastewaters  on  a  case  by  case 
basis.  The  final  guideline  commits  the 
decision  that  an  off-site  wastewater  is 
similar  and  compatible  (and  thus 
whether  CWT  limitations  or  standards 
would  apply)  to  the  permit  writer  or 
control  authority.  A  treating  facility 
must  submit  information  demonstrating 
to  the  permit  writer  or  control  authority 
that  the  off-site  waste  is  similar  and 
compatible.  EPA  cautions  permit  writers 
and  control  authorities  that  the 
judgment  of  "similar  and  compatible" 
should  be  made  based  only  on  the 
development  of  a  full  record  on  this 
issue.  If  the  treating  facility  has  not 
clearly  established  that  the  off-site 
wastewaters  are  similar  to  the  on-site 
generated  manufactiu-ing  wastewaters 
and  compatible  with  the  treatment 
system  in  the  permit  writer's  or  control 
authority's  best  judgment,  the  permit 
writer  or  control  authority  must  apply 
the  CWT  limitations  (or  standards)  to 
the  treating  facility. 

Therefore,  EPA  has  concluded  that 
centralized  waste  treatment  operations 
at  manufacturing  facilities  will  be 
subject  to  provisions  of  the  rule  unless 
one  of  the  following  conditions  is  met: 

•  In  the  case  of  a  facility  subject  to 
national  effluent  limitation  guidelines 
for  existing  sources,  standards  of 
performance  for  new  sources,  or 
pretreatment  standards  for  new  and 
existing  sources,  if  the  facility 
demonstrates  that  the  wastes  received 
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from  off-site  for  treatment  and/or 
recovery  are  generated  in  a  process  or 
operation  that  would  be  subject  to  the 
same  national  effluent  guidelines  and 
standards  as  the  process  or  operation 
generating  the  on-site  wastes;  or 

•  In  the  case  of  a  facility  subject  to 
national  effluent  guidelines  and 
standards  if  the  facility  demonstrates 
that  the  waste  received  from  off-site  is 
similar  in  nature  to  the  waste  generated 
on-site  and  compatible  with  the  on-site 
treatment  system;  or 

•  In  the  case  of  a  facility  not  subject 
to  national  effluent  limitations  and 
standards,  if  the  facility  demonstrates 
that  the  waste  received  from  off-site  is 
similar  in  nature  to  the  waste  generated 
on-site  and  compatible  with  the  on-site 
treatment  system. 

EPA  contemplates  that  this  approach 
would  be  implemented  in  the  following 
manner.  A  facility  that  is  currently 
subject  to  national  effluent  limitation 
guidelines  or  pretreatment  standards 
receives  wastewater  from  off-site  for 
treatment.  The  wastewater  is 
commingled  for  treatment  with 
manufacturing  wastewater  generated  on- 
site.  If  the  off-site  wastewater  is  subject 
to  the  same  limitations  or  standards  as 
the  onsite  wastewater  (or  would  be  if 
treated  where  generated)  or  if  the  off-site 
wastewater  is  similar  to  the  onsite 
wastewater  and  compatible  with  the 
treatment  system,  the  CWT  limitations 
or  standards  would  not  apply  to  the 
discharge  associated  with  the  off-site 
wastewater  flows.  In  that  case,  another 
guideline  or  standard  applies.  If, 
however,  the  off-site  wastewater  is  not 
subject  to  the  same  national  limitation 
guidelines  or  standards  (or  if  none  exist) 
and  if  the  off-site  wastewater  is  not 
similar  to  the  onsite  wastewater  and 
compatible  with  the  treatment  system, 
that  portion  of  the  discharge  associated 
with  the  off-site  flow  would  be  subject 
to  CWT  requirements.  (Of  course,  the 
portion  of  the  wastewater  generated  on- 
site  remains  subject  to  applicable 
limitations  and  standards  for  the 
facility.  If  the  off-site  and  on-site 
wastewaters  are  commingled  prior  to 
discharge,  the  permit  writer  or  control 
authority  would  use  the  "combined 
wastestream  formula"  or  "building 
block  approach"  to  determine 
limitations  for  the  commingled 
wastestream). 

Certain  facilities  that  are  subject  to  the 
CWT  regulations  because  they  accept 
wastes  whose  treatment  is  not 
compatible  with  the  treatment  of  wastes 
generated  on-site  may  nevertheless  be 
subject  to  limitations  and  standards 
based  on  the  otherwise  applicable 
provisions  of  40  CFR  Subchapter  N. 
Thus,  the  final  regulations  provide  for 


the  permit  writer  or  pretreatment 
control  authority  to  develop  "alternative 
limitations  and  standards"  for  certain 
facilities  in  a  narrow  set  of 
circumstances.  See  e.g..  40  CFR 
437.10(b).  Under  this  approach,  which 
EPA  discussed  in  the  1999  proposal, 
permit  writers  or  control  authorities 
could  require  manufacturing  facilities 
that  treat  off-site  wastes  to  meet  all 
otherwise-applicable  categorical 
limitations  and  standards  for  the 
industries  from  which  the  waste  was 
generated.  This  approach  would  also 
determine  limitations  or  standards  for 
any  commingled  on-site  and  off-site 
wastewater  using  the  "combined 
wastestream  formula"  or  "building 
block  approach."  The  permit  writer  or 
control  authority  would  apply  the 
categorical  limitations  or  standards  from 
the  industries  generating  the 
wastewater,  rather  than  the  CWT 
limitations  or  standards,  to  the  off-site 
portion  of  the  commingled  wastestream. 
The  use  of  the  combined  wastestream 
formula  and  building  block  approaches 
for  CWT  wastes  is  discussed  further  in 
Section  XIV.F  of  the  1999  proposal  (64 
FR  2342-2343).  The  permit  writer  (or 
pretreatment  control  authority)  may 
establish  alternative  limitations  and 
standards  only  when  a  facility  receives 
continuous  flows  of  process 
wastewaters  with  relatively  consistent 
pollutant  profiles  from  no  more  than 
five  customers.  EPA's  information 
shows  that,  in  practice,  permit  writers 
are  currently  following  this  approach  for 
facilities  that  treat  off-site  waste  for  no 
more  than  five  facilities.  This  approach 
is  not  appropriate  for  facilities  that 
receive  variable  off-site  wastewaters  or 
that  service  more  than  a  handful  of 
customers. 

After  further  consideration  of  the 
above  described  alternative  and  careful 
consideration  of  comments  received  on 
this  alternative.  EPA  determined  that 
the  permit  writer  (or  local  pretreatment 
authority)  should  have  the  option  in  a 
limited  set  of  circumstances  of  applying 
the  applicable  categorical  limitations  or 
standards  to  the  off-site  wastestreams. 
This  is  the  approach  described  above. 
Thus,  the  finaJ  rule  authorizes  permit 
writers  or  control  authorities  (at  their 
discretion)  to  subject  the  wastewater 
associated  with  the  treatment  of  the  off- 
site  wastes  to  limitations  or  standards 
based  on  the  categorical  limitations  or 
standards  from  the  industries  generating 
the  wastewater,  rather  than  applying  the 
CWT  limitations  or  standards  to  the  off- 
site  portion  of  the  commingled 
wastestream.  Consequently,  the 
applicability  provisions  of  Subparts  A. 
B.  C  and  D  provide  for  such  authority. 


See  40  CFR  437.10(b).  437.20(b). 
437.30(b)  &  437.40(b). 

C.  Pipeline  Transfers  (Fixed  Delivery 
Systems) 

EPA  did  not  propose  to  apply  CWT 
limitations  and  standards  to  facilities 
that  receive  off-site  wastes  for  treatment 
solely  via  an  open  or  enclosed  conduit 
(for  example,  pipeline,  charmels, 
ditches,  trenches,  etc.).  EPA  did  not 
propose  to  include  pipeline  facilities 
because,  based  on  information  obtained 
by  the  Agency,  facilities  that  receive  all 
their  wastes  through  a  pipeline  or 
trench  (fixed  delivery  systems)  from  the 
original  source  of  waste  generation 
receive  continuous  flows  of  process 
wastewater  with  relatively  consistent 
pollutant  profiles.  These  wastewaters 
are  traditional  wastewaters  from  the 
applicable  industrial  category  that 
generally  remain  constant  from  day  to 
day  in  terms  of  the  concentration  and 
type  of  pollutant  parameters.  Unlike 
traditional  CWT  facilities,  their 
customers  and  wastewater  sources  do 
not  change  and  are  limited  by  the 
physical  and  monetary  constraints 
associated  with  pipelines.  The  preamble 
to  the  1999  proposal  provides  additional 
detail  on  the  characteristics  of  CWT 
facilities  that  accept  waste  for  treatment 
through  pipelines  only  (64  FR  2286- 
2287).  The  preamble  also  explained  that 
permit  writers  were  applying  the 
"building  block  approach,"  in  writing 
current  discharge  permits  for  pipeline 
facilities  and  that  in  all  cases  examined, 
the  treating  facility  was  required  to 
comply  with  otherwise  applicable 
effluent  guidelines  and  standards. 

EPA  did  not  receive  any  information 
in  response  to  the  1999  proposed  rule 
that  has  convinced  the  Agency  to 
change  its  treatment  of  pipeline 
facilities  for  purposes  of  this  rule. 
Consequently,  the  scope  of  this  final 
rule  excludes  wastes  that  are  piped  to 
waste  treatment  facilities.  See  40  CFR 
437.1(b)(3).  These  wastes  will  continue 
to  be  subject  to  otherwise  applicable 
effluent  guidelines  and  standards.  In 
EPA's  view,  it  is  more  appropriate  for 
permit  writers  and  control  authorities  to 
develop  restrictions  for  treatment 
facilities  that  receive  wastewater  by 
pipeline  on  an  individual  basis  by 
applying  the  "combined  wastestream 
formula"  or  "building  block"  aoproach. 

There  are  two  exceptions  to  tliis 
approach.  The  first  is  for  facilities  that 
receive  waste  via  conduit  (that  is. 
pipeline,  trenches,  ditches,  etc.]  from 
facilities  that  are  acting  merely  as  waste 
collection  or  consolidation  centers  that 
are  not  the  original  source  of  the  waste. 
These  wastewaters  are  subject  to  the 
CWT  rule.  The  basis  for  EPA's  exclusion 


r:<-J I    n :-x.-/ir«l      cc 


'iA'7  I  c..;  A  t 


n 


Qr»«amr^Qr 


99     9nnn/Riiloc   anH   Rpoiilatinn.Q 


81 259 


81258  Federal  Register/ Vol.  65.  No.  247 /Friday.  December  22.  2000 /Rules  and  Regulations 


of  waste  treatment  facilities  receiving 
wastes  by  pipeline  from  the  scope  of  the 
rule  was  that  such  facilities  did  not 
receive  the  same  types  of  varying  wastes 
as  CWT  facilities  receiving  wastes  by 
truck  or  tanker.  Pipeline  facilities 
receive  flows  of  wastes  with  consistent 
pollutant  profiles.  Waste  consolidators. 
on  the  other  hand,  which  send  their 
flows  to  a  treatment  facility  via  pipeline 
die  delivering  wastes  like  those 
typically  received  bv  CVVT  facilities  in 
tanks  or  trucks.  See  40  CFR  437.1(bl(3). 
The  second  is  for  facilities  that  serve  as 
both  CWT  facilities  and  pipeline 
facilities  (i.e..  receive  waste  from  off-site 
via  pipeline  as  well  as  some  other  mode 
of  transportation  such  as  trucks).  If  this 
type  of  facility  commingles  the  trucked 
and  piped  waste  prior  to  discharge,  then 
both  the  trucked  and  piped  wastewaters 
at  these  facilities  are  subject  to  the  CWT 
rule.  The  basis  for  the  pipeline 
exclusion  no  longer  applies  because  the 
addition  of  hauled  waste  introduces 
variability  in  pollutant  concentrations 
and  characteristics  that  are  not  true  for 
the  piped  wastes.  See  40  CFR 
437.1(b)(3).  However,  if  such  a  facility 
discharges  these  wastewaters  separately, 
then  only  the  trucked  off-site 
wastewater  is  subject  to  provisions  of 
the  CWT  rule  and  the  piped  waste 
subject  to  limitations  and  standards 
based  on  the  applicable  40  CFR 
Subchapter  N  limitations  and  standards 
POTWs  are  not  considered  CWTs  and 
are  not  subject  to  the  limitations  and 
standards  of  this  rule.  However,  as 
discussed  more  fully  in  Section  V.F, 
POTWs  should  not  be  receiving  wastes 
from  industrial  users  subject  to  national 
effluent  guidelines  and  standards  (either 
by  pipeline  or  otherwise)  that  do  not 
comply  with  applicable  pretreament 
standards. 

D.  Product  Stewardship 

As  detailed  in  the  proposed  rule  (64 
FR  2287).  many  members  of  the 
manufacturing  community  have 
adopted  "product  stewardship '" 
programs  as  an  additional  service  for 
their  customers  to  promote  recycling 
and  reuse  of  products  and  to  reduce  the 
potential  for  adverse  environmental 
impacts  from  chemical  products. 
Commenters  defined  "product 
stewardship"  in  this  way  "Taking  back 
spent,  used,  or  unused  products, 
shipping  and  storage  containers  with 
product  residues,  off-specification 
products  and  waste  materials  from  use 
of  products."  Generally,  whenever 
possible,  these  manufacturing  plants 
recover  and  reuse  materials  from  these 
products  in  chemical  processes  at  their 
facilities.  Manufacturing  companies  that 
cannot  reuse  the  spent,  used,  or  unused 


materials  treat  these  materials/ 
wastewaters  in  their  wastewater 
treatment  plants.  EPA's  review  of  the 
comments  suggests  that,  with  few 
exceptions,  the  materials  treated  in  the 
on-site  wastewater  treatment  systems 
were  produced  at  facilities  subject  to  the 
same  effluent  limitations  guidelines  as 
the  materials  being  manufactured  on- 
site.  In  industry's  view,  such  materials 
are  inherently  compatible  with  the 
treatment  system. 

In  the  proposal,  EPA  explained  that  it 
had  decided  it  would  treat  wastewater 
generated  from  materials  that  are  taken 
back  for  recycFe  or  re-use  under  a 
product  stewardship  program  in  the 
same  way  it  proposed  to  treat 
wastewater  generated  in  treating  any 
other  off-site  waste.  If  the  materials 
received  from  off-site  under  the  product 
stewardship  program  are  produced  at  an 
industrial  operation  subject  to  the  same 
limitations  and  standards  in  40  CFR 
Subchapter  N  as  the  on-site  generated 
manufacturing  wastes,  the  treating 
facility  would  not  be  subject  to  CWT 
requirements  with  respect  to  the 
resulting  wastewaters.  Because  EPA 
remained  concerned  that  circumstances 
exist  in  which  used  materials  or  waste 
products  may  not  be  compatible  with 
the  otherwise  existing  treatment  system, 
EPA  did  not  propose  a  blanket 
exemption  for  product  stewardship 
activities  from  the  scope  of  this 
rulemaking.  Under  the  proposal, 
wastewater  from  the  treatment  of  used 
products  or  waste  materials  would  be 
subject  to  the  CWT  rule  if  it  were  not 
produced  at  facilities  subject  to  the 
same  provisions  of  Subchapter  N  as 
wastewater  from  the  treatment  of  the 
other  on-site  generated  wastes. 

EPA  received  numerous  comments  on 
this  approach.  Many  commenters 
claimed  that  the  proposed  rule  would 
deter  product  stewardship  activities, 
and  that  EPA  should  not  extend  the  rule 
to  cover  wastewater  from  certain 
product  stewardship  activities.  Some 
commented  that  these  materials  are 
generally  not  "treated,"  but  re-used  or 
rec:overed,  and  for  that  reason  they  were 
fundamentally  different  from  other 
wastes  in  the  CWT  industry-.  Others 
commented  that  while  EPAs  intent 
seemed  to  be  appropriate,  the  language 
was  much  too  restrictive.  For  example, 
commenters  noted  that  when  a  product 
goes  off-site  to  another  manufacturing 
facility  that  is  subject  to  different 
effluent  limitation  guidelines  and 
standards,  the  product  (while  it  remains 
unchanged)  would  then  be  subject  to  a 
different  set  of  effluent  limitations  or 
standards  If  the  manufacturing  facilities 
which  originally  produced  the  product 
took  back  the  off-spec  product  from  its 


customer,  the  proposal  as  written, 
would  require  that  the  treating  facility 
be  subject  to  CWT  even  though  the  off- 
spec  waste  would  clearly  be  the  same  as 
those  generated  on-site. 

EPA  applauds  the  efforts  of 
manufacturing  facilities  to  reduce 
pollution  and  the  envirorunental 
impacts  of  their  products  and  does  not 
want  to  discourage  these  practices. 
Consequently,  the  final  rule  does  not 
cover  product  stewardship  activities  in 
certain  circumstances.  Product 
stewardship  activities  at  a 
manufacturing  facility  which  involve 
taking  back  their  unused  products, 
shipping  and  storage  containers  with 
product  residues,  and  off-spec  products 
will  not  be  subject  to  provisions  of  the 
CWT  rule. 

Certain  other  recovery  activities  may, 
however,  remain  subject  to  this  rule. 
EPA  is  concerned  about  the  treatment  of 
spent,  used  or  waste  materials  returned 
to  the  original  manufacturer  when  it  is 
treated  with  on-site  wastewater.  In  some 
cases,  wastewater  from  these  recovery 
processes  may  not  be  compatible  with 
the  existing  treatment  system.  The  mere 
fact  that  these  materials  may  be 
accepted  for  re-use  or  recycling  rather 
than  "treatment"  does  not  ensure  that 
resulting  wastewaters  would  be 
inherently  compatible  with  the 
treatment  system.  EPA  is  unable  to  see 
how  such  activities  differ  from  waste 
recovery  operations  that  the  Agency  has 
concluded  should  be  subject  to  these 
guidelines.  Here  is  an  illustrative 
example.  An  inorganic  chemical 
manufacturer  produces  industrial 
chemicals  that  one  of  its  customers  uses 
in  the  manufacture  of  printed  circuit 
boards.  The  chemical  manufacturer 
accepts  spent  etchants  (waste  materials 
from  use  of  product)  from  its  customer 
for  recovery  and  re-use  of  certain  metals 
in  its  inorganic  chemical  manufacturing 
process.  (Note  that  CWT  facilities  not 
located  at  manufacturing  sites  also 
accept  spent  etchants).  The  recovery 
process  generates  a  wastewater. 
Recovery  may  have  introduced  into  the 
wastewater  many  pollutants  that  were 
not  present  in  the  wastewater  generated 
in  producing  the  inorganic  chemical. 
These  pollutants  may  not  be  compatible 
with,  or  effectively  treated,  in  the 
treatment  process  at  the  inorganic 
chemical  manufacturing  facility.  The 
same  may  be  true  if  the  accepting 
facility  determined  that  spent  etchant 
could  not  be  effectively  reused  and 
recovered  and  directed  the  material  to 
their  wastewater  treatment  system. 

Therefore,  EPA  has  concluded  that 
product  stewardship  activities  that 
involve  taking  back  spent,  used  or  waste 
materials  from  use  of  products  should. 
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as  a  general  matter,  be  subject  to 
provisions  of  this  rule  unless  any  of  the 
exclusions  established  for 
manufactxu-ing  facilities  as  explained  in 
V.B.  would  apply.  See  40  CFR 
§437.lCb)(2)  &  (4).  Thus,  those  activities 
that  involve  used  products  or  waste 
materials  that  are  not  subject  to  effluent 
guidelines  or  standards  from  the  same 
category  as  the  on-site  generated  wastes 
or  that  are  not  similar  to  the  on-site 
generated  manufacturing  wastes  and 
compatible  with  the  treatment  systems 
(as  determined  by  the  permit  writer  or 
control  authority)  are  subject  to  today's 
rulemaking  under  40  CFR  §  437.1(b)(2). 
EPA  concluded  that  this  approach  will 
not  curtail  product  stewardship 
activities,  in  general,  but  will  ensure 
that  all  wastes  are  treated  effectively. 

E.  Federally  Owned  Facilities 
Throughout  development  of  this  rule, 

EPA's  database  has  included 
information  on  CWT  facilities  owned  by 
the  federal  government.  It  has  always 
been  EPA's  intention  that  federal 
facilities  which  accept  wastes, 
wastewater,  or  used  material  from  off- 
site  for  treatment  and/or  recovery  of 
materials  would  be  subject  to  provisions 
of  this  rule  unless  they  meet  the 
conditions  under  which  the  rule  would 
not  apply,  e.g.  treated  off-site  wastes 
subject  to  the  same  40  CFR  Subchapter 
N  provisions  as  the  federal  facility. 

EPA's  database  contains  information 
on  23  federally  owned  facilities  that 
operate  treatment  systems.  EPA  has 
determined  that  15  of  these  facilities  are 
not  subject  to  provisions  of  the  CWT 
rule  because  they  do  not  accept  off-site 
wastes.  Of  the  remaining  facilities,  6  are 
not  subject  to  provisions  of  the  CWT 
rule  because  they  perform  CWT 
activities  to  which  the  rule  would  not 
apply.  Therefore,  EPA  has  identified  1 
federally  owned  CWT  facility  that  is 
subject  to  this  rule,  EPA  has  included 
this  facility  in  all  of  its  analyses. 

F.  Publicly  Owned  Treatment  Works 
(POTWs) 

Comments  to  the  1995  and  1999  CWT 
proposals  establish  that  large  and  small 
POTWs  accept  a  large  volume  of  hauled 
wastes^A  special  discharge  survey 
conducted  by  the  Association  of 
Metropolitan  Sewerage  Agencies 
(AMSA)  indicates  that  42.5  percent  of 
POTW  respondents  accept  hauled 
industrial  wastes.  More  recent 
conunents  suggest  that  this  may 
underestimate  the  volume  of  hauled 
wastes  POTWs  receive. 

A  large  quantity  of  the  wastes  trucked 
to  POTWs  is  septage  and  chemical  toilet 
wastes.  EPA  did  not  evaluate  these 
wastes  for  regulation  and  they  are  not 


subject  to  this  rule.  EPA  would  expect 
that  POTWs  would  adequately  treat 
these  sanitary  waste  flows  because  EPA 
would  expect  septage  and  chemical 
toilet  wastes  to  closely  resemble  sewage 
with  respect  to  organic  content. 

POTWs  also  receive  significant 
volumes  of  trucked  industrial  and 
commercial  wastes.  Examples  of  these 
include  wastes  subject  to  pretreatment 
standards  under  40  CFR  subchapter  N, 
as  well  as  wastes  not  subject  to  national 
effluent  guidelines  and  standards.  These 
wastes  may  include  oil-water  emulsions 
or  mixtures,  coolants,  tank  cleaning 
water,  bilge  water,  restaurant  grease  trap 
wastes,  groundwater  remediation  water, 
contaminated  storm  water  run-off, 
interceptor  wastewaters,  and  used 
glycols.  CWT  facilities  also  treat  many 
of  these  wastes  and  discharges  from 
these  operations  may  be  subject  to  the 
final  CWT  limits. 

EPA  received  numerous  comments  on 
how  the  CWT  rule  should  apply  to 
POTWs.  Commenters  were  largely 
divided  on  the  applicability  of  the  CWT 
rule  to  POTWs.  All  of  the  POTWs  that 
conunented  on  the  proposal  agreed  that 
the  CWT  rule  should  not  apply  to 
POTWs.  They  stated  that  under  the 
CWA,  effluent  guidelines  and 
pretreatment  standards  do  not  apply  to 
POTWs.  Rather,  as  established  by  the 
CWA,  POTWs  are  subject  to  secondary 
treatment  and  water  quality  standards. 
These  commenters  further  stated  that 
POTWs  generally  accept  trucked  wastes 
as  a  service  to  their  community  to 
insure  that  these  wastes  receive  proper 
treatment.  Commenting  POTWs  further 
cited  that  trucked  wastes  comprise  a  de 
minimis  portion  of  the  total  volvune  of 
wastewater  treated  at  their  facilities. 

Non-POTW  commenters  were,  on  the 
other  hand,  unanimously  of  the  view 
that  the  CWT  rule  should  apply  to 
POTWs.  These  conmienters  asserted 
that  POTWs  and  CWT  facilities  are 
competing  for  many  of  the  same 
wastestreams,  and  therefore  POTWs 
should  be  subject  to  the  same  standards 
as  CWT  facilities.  These  commenters 
stated  that  POTWs  are  actively 
competing  for  wastestreams  not  subject 
to  national  effluent  guidelines  and 
standards,  and  cautioned  that  EPA 
should  be  concerned  that  this  hauled 
waste  is  being  accepted  with  little  or  no 
documentation  regarding  the  source, 
little  or  no  monitoring  of  the  shipments 
when  they  arrive,  and  no  pretreatment 
before  mixing  with  the  normal  POTW 
influent.  They  also  expressed  concern 
that  POTWs  often  do  not  have 
equivalent  treatment  compared  to  CWT 
facilities  and  that  pollutant  reductions 
are  often  due  to  dilution  rather  than 
treatment.  Finally,  many  CWT  facilities 


commented  that  by  not  including 
POTWs  in  the  scope  of  the  CWT  rule. 
EPA  might  actually  increase  the 
discharge  of  pollutants  to  the  nation's 
waters  since  waste  generators  will  have 
an  incentive  to  ship  directly  to  POTWs 
thus  skipping  what  would  have  been 
effective  pretreatment  at  the  CWT 
facility. 

It  is  clear  from  reviewing  the 
conunents  that  many  commenters  may 
misunderstand  the  interaction  between 
effluent  guidelines  and  pretreatment 
standards,  and  they  are  consequently 
confused  about  how  this  guideline  will 
affect  POTW  operations.  The  following 
discussion  is  intended  as  clarification. 
Under  the  CWA,  all  direct  dischargers 
must  comply  with  technology-based 
effluent  guidelines  and  any  more 
stringent  limitations  necessary  to  meet 
State  water  quality  standards.  In  the 
case  of  certain  pollutants  and  for  certain 
categories  and  classes  of  direct 
dischargers,  EPA  promulgates 
guidelines  that  establish  these 
technology -based  limitations.  In  the 
case  of  POTWs,  the  CWA  specifically 
identifies  the  technology — secondary 
treatment  that  is  the  basis  for  POTW 
effluent  limitations. 

In  addition,  the  CWA  also  requires 
EPA  to  establish  pretreatment  standards 
for  indirect  dischargers — those 
introducing  wastewater  to  a  POTW 
either  by  pipe  or  sewer  or  by 
transporting  the  waste  by  truck  or  rail  to 
the  POTW.  These  standards  are 
designed  to  prevent  the  discharges  of 
pollutants  that  pass-through,  interfere  or 
are  otherwise  incompatible  with  POTW 
operations.  The  standards  are 
technology-based  and  analogous  to 
technology-based  effluent  limitations 
applicable  to  direct  dischargers.  Once 
EPA  has  established  pretreatment 
standards,  no  indirect  discharger  may 
introduce  wastewater  to  a  POTW  for 
which  there  are  pretreatment  standards 
except  in  compliance  with  the  standard. 
The  CWA  specifically  prohibits  the 
owner  or  operator  of  any  source  from 
violating  a  pretreatment  standard.  See 
section  307(d)  of  the  CWA.  This 
prohibition  applies  whether  the 
wastewater  is  discharged  through  a 
sewer  system  or  sent  to  a  POTW  by 
truck  or  rail. 

The  CWA  does  authorize  a  POTW.  in 
limited  circumstances,  to  revise 
pretreatment  standards  for  a  discharger 
to  take  account  of  the  POTW's  actual 
removal  of  a  particular  pollutant. 
"Removal  credits"  may  be  available  to 
a  discharger  generally  under  the 
following  conditions.  First,  the  granting 
of  the  removal  credit  by  the  POTW  must 
not  cause  a  violation  of  the  POTW's 
permit  limitations  or  conditions. 
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Second,  the  POTVV's  treatment  of  the 
pollutant  must  not  result  in  a  sewage 
sludge  that  cannot  be  use  of  disposed  of 
in  accordance  with  sewage  sludge 
regulations  promulgated  pursuant  to 
section  405  of  the  CVVA.  See  section 
307(b)  of  the  CWA. 

EPA  has  promulgated  regulations  at 
40  CFR  Part  403  (General  Pretreatment 
Regulations  for  Existing  and  New 
Sources  of  Pollution)  that  establish 
pretreatment  standards  and 
requirements  that  apply  to  any  source 
introducing  pollutants  from  a  non- 
domestic  source  into  a  POTW.  These 
standards  include  a  general  prohibition 
on  the  introduction  of  any  pollutant  that 
might  pass  through  or  interfere  as  well 
as  prohibitions  on  specific  pollutants 
such  as  those  that  may  create  a  fire  or 
explosion  hazard  or  corrosive  structural 
damage.  EPA  has  also  promulgated 
national  effluent  pretreatment  standards 
(like  the  pretreatment  standards 
promulgated  here  todav)  for  specific 
industn,'  categories  as  separate 
regulations  at  40  CFR  subchapter  N. 

The  regulations  at  40  CFR  Part  403 
also  require  all  POTWs  with  a  design 
flow  greater  than  5  MGD  per  day  to 
develop  a  pretreatment  program. 
Nforeover,  EPA  or  a  State  may  require  a 
POTW  with  a  design  flow  that  is  less 
than  or  equal  to  5  MGD  to  develop  a 
pretreatment  program  if  warranted  by 
circumstances  in  order  to  prevent  pass 
through  or  interference.  See  40  CFR 
403.8(a).  These  pretreatment  programs 
must  require  compliance  with  all 
applicable  pretreatment  standards  and 
requirements  bv  industrial  users  of  the 
POTW.  See  40  CFR  403.8(f)(ii). 
Furthermore,  each  POTW  developing  a 
pretreatment  program  must  develop  and 
enforce  specific  local  limits  to 
implement  the  general  and  specific 
prohibition  against  pass-through  and 
interference.  See  40  CFR  403.5(c).  Thus, 
any  POTW  subject  to  the  requirement  to 
develop  a  pretreatment  program  that 
accepts  waste  that  does  not  complv  with 
a  general  or  specific  prohibition  or  with 
national  effluent  pretreatment  standards 
is  in  violation  of  the  regulations. 

Consequently,  following 
promulgation  of  today's  rule.  POTWs 
with  pretreatment  programs  that  receive 
wastestreams  both  subject  to  and  not 
regulated  by  national  effluent  standards 
and  limitations  must  ensure  the 
wastestreams  do  not  violate  these 
requirements  In  practice,  with  respect 
to  the  wastestreams  discussed  bv 
commenters.  this  means  that  a  PCJTW 
may  not  accept  untreated  wastestreams 
subject  to  national  effluent  guidelines 
and  standards.  These  would  include 
wastestreams  subject  to  pretreatment 
standards  in  40  CFR  subchapter  N  (e.g., 


electroplating  wastes).  Moreover,  a 
POTW  may  not  accept  certain  other 
streams  not  subject  to  national 
guidelines  and  standards  such  as  oil- 
water  emulsions  or  mixtures  if  those 
streams  contain  pollutants  that  would 
pass  through  or  interfere  with  POTW 
operation.  Note  that  40  CFR  403.5(b)(5) 
specifically  prohibits  the  introduction 
into  a  POTVV  of  petroleum  oil  that  will 
cause  pass-through  or  interference. 
Given  EPA's  conclusion  here  that  oily 
wastewaters  contain  pollutants  that  will 
pass  through  POTWs.  it  is  likely  that 
many  POTWs  are  accepting  wastes  for 
treatment  that  contain  pollutants  that 
will  pass  through. 

EPA  is  concerned  that  wastestreams 
accepted  at  POTWs,  both  those  subject 
to  and  those  not  regulated  by  national 
effluent  guidelines  and  standards, 
receive  proper  treatment.  In  1999,  EPA's 
Office  of  Wastewater  Management 
published  the  "Guidance  Manual  for  the 
Control  of  Wastes  Hauled  to  Publiclv 
Owned  Treatment  Works  "  (EPA  833-B- 
98-003,  September  19991.  This 
document  again  stresses  that  national 
effluent  pretreatment  standards  apply  to 
waste  generated  by  national  effluent 
guidelines  and  standards  (40  CFR  parts 
401  to  471),  whether  the  waste  is 
introduced  to  the  POTW  through  the 
sewer  system  or  hauled  to  the  POTW. 
Moreover.  EPA  regulations  require  that 
POTWs  must  ensure  pretreatment  of 
wastes  subject  to  national  effluent 
standards  received  at  the  POTW 
regardless  of  the  mode  of  transportation. 

Similarly,  because  a  POTW  must 
ensure  that  no  user  is  introducing 
pollutants  into  the  POTW  that  would 
pass-through  the  POTW  into  the 
receiving  waters  or  interfere  with  the 
POTW  operation,  EPA  strongly 
recommends  that  eac;h  POTW  should 
document  and  monitor  all  hauled 
wastestreams  to  ensure  that  necessar\' 
pretreatment  steps  have  been 
performed.  The  guidance  establishes  a 
waste  acceptance  procedure  that  clearly 
resembles  that  generally  performed  at 
CWT  facilities.  Further,  in  the  case  of 
wastestreams  not  subject  to  national 
guidelines  and  standards,  the  POTW 
should  also  monitor  the  hauled 
wastestreams  to  (insure  that  pollutant 
reductions  at  the  POTW  will  be 
achieved  through  treatment  and  not 
dilution. 

Based  on  the  types  of  hauled 
wastewater  that  commenters  have 
indicated  POTWs  accept,  EPA  shares 
the  concern  of  many  commenters  that 
pollutant  reductions  in  these  hauled 
wastewaters  at  POTWs  are  largelv  due 
to  dilution.  EPA  reminds  POTWs  that 
wastewaters  that  contain  significant 
quantities  of  metal  pollutants, 


significant  quantities  of  petroleum- 
based  oil  and  grease,  or  significant 
quantities  of  non-biodegradable  organic 
constituents  should  be  pretreated  by  the 
generating  facility  or  an  appropriate 
treatment  facilitv  prior  to  acceptance  at 
the  POTW.  EPAfurther  reminds  POTWs 
that  this  remains  true  regardless  of 
whether  or  not  these  wastewaters 
comprise  a  de  minimis  portion  of  the 
total  volume  of  the  wastewaters  treated 
at  their  facility.  EPA  concluded  that  if 
POTWs  monitor  hauled  wastes 
appropriately  and  additionally  ensui-e 
that  all  hauled  wastes  not  subject  to 
national  effluent  guidelines  and 
standards  can  be  effectively  treated  with 
their  biological  treatment  systems  then 
many  of  the  issues  raised  by  non-POTW 
commenters  will  be  alleviated. 

EPA  is  aware  of  a  POTW  that  plans 
to  open  a  wastewater  treatment  system 
to  operate  in  conjunction  with  its  POTW 
operations.  This  facility  would  accept 
wastewaters  subject  to  national 
guidelines  and  standards,  treat  them, 
and  then  discharge  them  to  the  POTW's 
treatment  plant.  The  acceptance  by  a 
POTW  of  wastes  subject  to  national 
effluent  guidelines  and  standards  that 
do  not  comply  with  pretreatment 
standards  would  seem  to  violate  the 
requirements  noted  above  unless  the 
POTW  has  revised  the  applicable 
standards  to  take  account  of  its  removal 
of  certain  pollutants.  EPA's  regulations 
at  40  CFR  §  403.7  describe  the  process 
for  obtaining  removal  credits  and 
identifying  the  pollutants  for  which 
removal  credits  may  be  available.  Under 
the  current  regulations,  removal  credits 
are  only  available  for  a  limited  number 
of  pollutants.  The  1999  notice  described 
the  removal  credits  program  and  when 
and  for  what  pollutants  such  credits 
might  be  available  at  64  FR  2339-10, 
EPA  would  note  that  the  new 
wastewater  treatment  system  would 
itself  be  a  POTW  (or  part  of  the  POTW) 
and,  thus,  any  wastewater  introduced  to 
it  must  meet  all  applicable  pretreatment 
standards.  However,  because  POTWs 
are  already  covered  by  the  technology 
requirements  (i.e..  secondary  treatment) 
specified  in  the  CWA  (40  CFR  133),  they 
are  not  considered  CWT  facilities  and 
are  not  within  the  scope  of  today's  rule. 

G.  Marine  Generated  Wastes 

In  the  proposed  rule  (64  FR  2291). 
EPA  defined  marine  waste  as  waste 
generated  as  part  of  the  normal 
maintenance  and  operation  of  a  ship, 
boat,  or  barge  operating  on  inland, 
coastal  or  open  waters.  Such  wastes  may 
include  ballast  water,  bilge  water,  and 
other  wastes  generated  as  part  of  routine 
ship  operations.  The  proposal  further 
explained  that  EPA  considered 
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wastewater  off-loaded  from  a  ship  as 
being  generated  on-site  at  the  point 
where  it  is  off-loaded  provided  that  the 
waste  is  generated  as  part  of  the  routine 
maintenance  and  operation  of  the  ship 
on  which  it  originated  while  at  sea.  The 
waste  is  not  considered  an  off-site 
generated  waste  (and  thus  subject  to 
CWT  requirements)  as  long  as  it  is 
treated  and  discharged  at  the  ship 
servicing  facility  where  it  is  off-loaded. 
Therefore.  EPA  proposed  not  to  include 
these  facilities  as  CWT  facilities.  The 
proposal  further  clarified  that  if  marine 
generated  wastes  are  off-loaded  and 
subsequently  sent  to  a  CWT  facility  at 
a  separate  location  and  commingled 
with  other  covered  wastewater,  these 
facilities  and  their  wastestreams  would 
be  subject  to  provisions  of  this  rule. 

After  careful  consideration  of 
comments,  EPA  has  not  modified  its 
approach  for  marine  generated  waste 
with  one  exception.  For  today's  rule, 
EPA  defines  marine  waste  as  waste 
generated  as  part  of  the  normal 
maintenance  and  operation  of  a  ship, 
boat,  or  barge  operating  on  inland, 
coastal  or  open  waters,  or  while  berthed. 
See  40  CFR  §  437,l(c)(2).  In  response  to 
commenters'  requests  for  clarification. 
EPA  has  changed  the  definition  to 
clarify  that  wastes  generated  while  ships 
are  berthed  are  part  of  normal 
maintenance  and  operational  activities 
and  are  thus  "on-site."  As  a  further 
point  of  clarification,  waste  generated 
while  a  ship  is  berthed  is  not  an  off-site 
generated  waste  so  long  as  it  is  treated 
and  discharged  at  the  ship  servicing 
facility  where  it  is  off-loaded.  If, 
however,  marine  generated  wastes  are 
off-loaded  and  subsequently  sent  to  a 
CWT  facility  at  a  separate  location  and 
commingled  with  other  covered 
wastewater,  these  facilities  and  their 
wastestreams  are  subject  to  provisions 
of  this  rule, 

H.  Thermal  Drying  of  POTW  Biosoiids 

The  thermal  drying  of  POTW 
biosoiids  was  not  a  focus  of  EPA's 
initial  regulatory  effort  to  develop  this 
guideline.  Consequently,  EPA  did  not 
target  thermal  dryers  dining  its  data 
collection  activities.  However, 
commenters  to  the  1999  proposal 
provided  information  on  thermal  drying 
activities  and  requested  EPA's  views  as 
to  whether  such  operations  would  be 
subject  to  this  rule.  Thermal  dryers 
accept  off-site  generated  POTW 
biosoiids  (sludges  that  remain  after 
wastewater  treatment  at  a  POTW)  and 
treat  these  biosoiids  with  a  variety  of 
technologies  [e.g.  rotary  drum  dryers)  to 
form  pellets.  These  biosoiids  can  then 
be  land  applied.  The  thermal  drying 
process  generates  two  primary 


wastewater  streams:  facility  water  wash 
dovkm  and  blowdowrn  from  wet 
scrubbers.  These  wastewaters  are 
discharged  back  to  the  POTW  that 
produced  the  biosoiids. 

Commenters  to  the  1999  proposal 
requested  that  EPA  not  include  these 
activities  within  the  scope  of  this  rule 
for  the  following  reasons; 

•  The  POTW  and  the  thermal  dryer 
form  a  closed  loop  system.  POTWs  are 
the  sole  source  of  off-site  waste  received 
by  thermal  dryers.  All  wastewaters 
generated  from  the  treatment  of  these 
biosoiids  are  returned  to  the  generator 
(the  POTW). 

•  All  storage  and  processing  areas  at 
these  facilities  are  enclosed.  Therefore, 
this  material  poses  very  little  or  no 
threat  to  storm  water, 

•  Thermal  drying  activities  bear  little 
resemblance  to  the  other  regulated 
activities.  Mandated  testing  parameters 
and  other  requirements  under  the  CWT 
rule  have  little  applicability  to  biosoiids 
processing. 

EPA  agrees  with  commenters  that 
thermal  drying  of  biosoiids  should  not 
be  subject  to  provisions  of  the  CWT 
rule.  Because  the  only  source  of  off-site 
wastes  received  at  these  drying  facilities 
is  biosoiids  produced  at  the  POTW,  the 
wastewater  being  generated  from 
thermal  drying  of  these  biosoiids  should 
contain  the  same  pollutants  being 
treated  at  the  POTW.  As  a  result,  the 
wastewater  should  be  completely 
compatible  with  the  treatment  system  at 
the  POTW  and  should  not  cause  any 
pass-through  or  interference. 
Consequently,  thermal  drying  of  POTW 
biosoiids  is  not  subject  to  provisions  of 
the  CWT  rule.  See  40  CFR  437.1(b)(4). 

/.  Transporters  and/or  Transportation 
Equipment  Cleaners 

Facilities  that  treat  wastewater  that 
results  from  cleaning  tanker  trucks,  rail 
tank  cars,  or  barges  may  be  subject  to 
the  provisions  of  this  rule  if  not  subject 
to  the  Transportation  Equipment 
Cleaning  (TEC)  Point  Source  Category 
guidelines  (40  CFR  Part  442).  Thus,  for 
example,  the  CWT  rule  does  not  apply 
to  discharges  from  wastewater  treatment 
at  facilities  engaged  exclusively  in 
cleaning  the  interiors  of  transportation 
equipment  covered  by  the  TCC 
regulation.  EPA  promulgated  these 
guidelines  on  August  14.  2000  at  65  FR 
49666.  The  TEC  regulation  applies  to 
facilities  that  solely  accept  tanks  which 
have  been  previously  emptied  or  that 
contain  a  small  amount  of  product, 
called  a  "heel,"  typically  accounting  for 
less  than  one  percent  of  the  volume  of 
the  tank.  A  facility  that  accepts  for 
cleaning  a  tank  truck,  rail  tank  car,  or 
barge  not  "empty"  for  purposes  of  TEC 


may  be  subject  to  the  provisions 
established  for  the  CWT  rule. 

There  are  some  facilities  that  are 
engaged  in  traditional  CWT  activities 
and  also  engaged  in  traditional  TEC 
activities.  If  the  wastewaters  from  the 
two  operations  are  conmiingled ,  under 
the  approach  adopted  for  TEC,  the 
commingled  wastewater  flow  from  the 
transportation  equipment  cleaning 
activities  would  be  subject  to  CWT 
limits.  Therefore,  a  facility  performing 
transportation  equipment  cleaning  as 
well  as  other  CWT  services  that 
commingles  these  wastes  is  a  CWT 
facility  and  all  of  the  wastewater 
discharges  are  subject  to  provisions  of 
this  rule.  If.  however,  a  facility  is 
performing  both  operations  and  the 
wastestreams  are  not  commingled  (that 
is.  transportation  equipment  cleaning 
process  wastewater  is  treated  in  one 
system  emd  CWT  wastes  are  treated  in 
a  second,  separate  system),  both  the  TEC 
rule  and  CWT  rule  apply  to  the 
respective  wastewaters.  See  40  CFR 
437.l'(b)(10). 

As  a  further  point  of  clarification,  the 
CWT  rule  does  apply  to  transportation 
equipment  cleaning  wastewater 
received  from  off-site.  Transportation 
equipment  cleaning  wastes  received 
from  off-site  that  are  treated  at  CWT 
facilities  along  with  other  off-site  wastes 
are  subject  to  provisions  of  this  rule. 

/.  Landfill  Wastewaters 

EPA  published  effluent  limitations 
guidelines  for  Landfills,  (40  CFR  Part 
445)  at  65  FR  3007,  (January  19,  2000). 
There,  EPA  established  limits  for 
facilities  which  operate  landfills  subject 
to  the  provisions  established  in  40  CFR 
Parts  257,  258,  264,  and  265.  The  final 
Landfills  rule  limitations  do  not  apply 
to  wastewater  associated  with  landfills 
operated  in  conjunction  with  other 
industrial  or  commercial  operations  in 
most  circumstances. 

In  the  CWT  industry,  there  are  some 
facilities  that  are  engaged  both  in  CWT 
activities  and  in  operating  landfills.  For 
the  CWT  final  rule,  EPA's  approach  to 
facilities  which  treat  mixtures  of  CWT 
wastewater  and  landfill  wastewater  is 
consistent  with  that  established  for  the 
landfill  guideline.  Therefore,  a  facilit\' 
performing  landfill  activities  as  well  as 
other  CWT  ser\-ices  that  commingles  the 
wastewater  is  a  CWT  facility  only,  and 
all  of  the  wastewater  discharges  are 
subject  to  the  provisions  of  this  rule.  If 
a  facility  is  performing  both  operations 
and  the  wastestreams  are  not 
commingled  (that  is,  landfill  wastewater 
is  treated  in  one  treatment  system  and 
CWT  wastewater  is  treated  in  a  second, 
separate,  treatment  system),  the 
provisions  of  the  Landfill  rule  and  CV\T 
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rule  apply  to  their  respective 
wastewater. 

Additionally,  under  the  approach 
established  in  the  Landfills  rulemaking, 
CWT  facilities  which  are  dedicated  to 
landfill  wastewater  only,  whether  they 
are  located  at  a  landfill  site  or  not.  are 
subject  to  the  effluent  limitations  for 
Landfills.  These  dedicated  landfill  CWT 
facilities  are  not  subject  to  provisions  of 
the  C\VT  rulemaking. 

As  a  further  point  of  clarification, 
landfill  wastewater  is  not  specifically 
excluded  from  provisions  of  this  rule. 
Landfill  wastewater  that  is  treated  at 
CWT  facilities  along  with  other  covered 
off-site  wastestreams  are  subject  to 
provisions  of  this  rule.  Furthermore,  a 
landfill  that  commingles  for  treatment 
its  own  landfill  wastewater  with  other 
landfill  wastewater  only  is  subject  to  the 
Landfill  limits  in  the  circumstances 
described  in  V.B  above. 

A:'.  Incineration  Acthities 

In  |anuar\-  of  this  year.  EPA 
promulgated  effluent  guidelines  and 
pretreatment  standards  for  wastewater 
discharges  from  a  limited  segment  of  the 
waste  combustion  industry.  65  FR  4360 
(January  27.  2000).  This  regulation, 
codified  at  40  CFR  Fart  444.  applies  to 
the  discharge  from  a  "commercial 
hazardous  waste  combustor"  (CHWC). 
CHWCs  are  commercial  incinerators 
that  treat  or  recover  energy  from 
hazardous  industrial  waste. 

There  may  be  certain  industrial 
facilities  (for  whom  EPA  has  established 
guidelines  limitations  or  standards  in  40 
CFR  subpart  N)  which  are  subject  to  the 
CWT  regulation  that  also  operate 
incinerators  or  CHWCs.  For  the  CWT 
final  rule.  EPA  has  adopted  the  same 
approach  it  has  followed  for  other 
industrial  facilities  subject  to  national 
limitations  and  standards.  Where  a 
facility  treats  CHWC  (or  other 
incinerator  wastewater)  with  CWT 
wastewater,  the  permit  writer  (or  local 
control  authority)  would  establish 
discharge  limitations  (or  pretreatment 
standards)  by  using  a  flow-weighted 
combination  of  the  CHWC  limitations/ 
standards  (or  BPJ  incinerator  wastewater 
limitations/standards)  and  the  CWT 
limitations/standards.  Thus,  an  organic 
chemical  facility  with  an  on-site  CHWC: 
(or  other  incinerator)  that  is  also  a  CWT 
would  be  subject  to  combined 
wastestream  formula  pretreatment 
standards  or  building  block  limitations 
based  on  all  three  40  CFR  subpart  N 
regulations. 

Additionally,  a  facility  which  onlv 
treats  CHWC  wastewater  (or  other 
incinerator  wastewaters  or  waste  that  is 
similar  in  nature  as  determined  bv  the 
permitting  authority,  see  Section  V.B), 


whether  located  at  a  CHWC  site  or  not, 
would  be  subject  not  to  the  CWT 
regulations  but  to  the  otherwise 
applicable  limitations  or  standards 
(either  CHWC  or,  in  the  case  of  non- 
CHWC  incinerator  wastewater, 
limitations  or  standards  developed  by 
the  permit  writer  or  local  control 
authority).  EPA  notes,  however,  that  it 
has  not  identified  any  CWT  facilities 
that  are  dedicated  to  CHWC  (or  other 
incineration)  wastewaters  only. 

Further,  incineration  wastewaters  are 
not  specifically  excluded  from 
provisions  of  this  rule.  Incineration 
wastewaters  received  from  off-site  that 
are  treated  at  CWT  facilities  along  with 
other  covered  off-site  wastestreams  are 
subject  to  CWT  limitations  and 
provisions  of  this  rule. 

L  Solids,  Soils  and  Sludges 

EPA  did  not  distinguish  in  its 
information  gathering  efforts  between 
those  waste  treatment  and  recovery 
facilities  treating  aqueous  waste  and 
those  treating  non-aqueous  wastes  or  a 
combination  of  both.  Thus,  EPA's  308 
Waste  Treatment  Industry' 
Questionnaire  and  related  CWT  Detailed 
.Monitoring  Questionnaire  (DMQ)  asked 
for  information  on  CWT  operations 
without  regard  to  the  type  of  waste 
treated.  EPA's  sampling  program  also 
included  facilities  that  accepted  both 
aqueous  and  solid  wastes  for  treatment 
and/or  recovery.  In  fact,  the  facility  that 
forms  the  technology  basis  for  the 
metals  subcategory  limitations  treats 
both  liquid  and  solid  wastes.  A  facility 
that  accepts  wastes  from  off-site  for 
treatment  and/or  recoven,'  that  generates 
a  wastewater  is  subject  to  the  CWT  rule 
regardless  of  whether  the  wastes  are 
aqueous  or  ncm-aqueous.  Therefore, 
wastewater  generated  in  the  treatment  of 
solids  received  from  off-site  is  subject  to 
the  CWT  rule 

As  a  hirther  point  of  clarification,  the 
main  concern  in  the  treatment  or 
recycling  of  off-site  "solid  wastes"  is 
that  pollutants  contained  in  the  solid 
waste  may  be  transferred  to  a  process  or 
contact  water  resulting  in  a  wastewater 
that  may  require  treatment.  Examples  of 
such  wastewaters  include,  but  are  not 
limited  to: 

•  Entrained  water  directly  removed 
thrt)ugh  dewatering  operations  (for 
example,  sludge  dewatering): 

•  Contact  water  added  to  wash  or 
leach  contaminants  from  the  waste 
material;  and 

•  Storm  water  that  comes  in  direct 
contact  with  waste  material  which 
contain  liquids. 

The  treatment  or  recovery  of  solids 
that  remain  in  solid  form  when 
contacted  with  water  and  which  do  not 


leach  any  chemicals  into  the  water  are 
not  subject  to  this  rule.  Examples  of 
excluded  solids  recovery'  operations  are 
the  recycling  of  aluminum  cans,  glass 
and  plastic  bottles.  As  a  further  point  of 
clarification,  any  wastewater  generated 
at  a  municipal  recycling  center  is  not 
subject  to  provisions  of  this  rule. 

M.  Scrap  Metal  Processors  and  Auto 
Salvage  Operations 

During  development  of  this 
regulation,  EPA  did  not  examine 
facilities  engaged  in  scrap  metal 
processing  or  auto  salvage  operations  as 
part  of  its  study.  EPA  did  not  attempt  to 
collect  information  on  these  types  of 
operations.  However,  commenters  to  the 
1999  proposal  provided  some 
information  on  these  activities. 
Commenters  noted  that  these  operations 
often  generate  contaminated 
wastewaters  as  a  secondary  part  of  their 
operations.  As  described  by 
commenters,  wastewater  is  often 
produced  when  rainwater  comes  in 
contact  with  the  scrap  metal  and/or 
automobiles  during  collection  and 
storage.  This  rainwater  then  becomes 
contaminated  with  oily  residue  from  the 
scrap  metal  and/or  automobiles. 
Contaminated  storm  water  is  the  only 
wastewater  resulting  from  these 
operations. 

Because  contaminated  storm  water 
generated  from  centralized  scrap  metal 
processing  or  auto  salvage  operations 
would,  as  the  regulatory  language  is 
specified,  be  subject  to  regulation.  EPA 
considered  whether  it  had  a  basis  for 
regulating  wastewaters  from  these 
operations.  Other  than  the  limited 
information  supplied  by  commenters, 
EPA  has  very  little  data  concerning 
these  activities  and  the  facilities  that 
conduct  these  activities.  As  a  result. 
EPA  concluded  that  it  should  not 
include  within  the  scope  of  the 
guideline  wastewaters  generated  from 
centralized  scrap  metal  processing  or 
auto  salvage  at  this  time.  EPA  would 
expect  that  permit  writers  and  control 
authorities  would  develop  limitations  or 
local  limits  to  establish  site-specific 
permit  requirements  for  any  centralized 
scrap  metal  processing  or  auto  salvage 
operations  generating  and  discharging  a 
contaminated  stormwater. 

iV.  Transfer  Stations 

During  the  initial  stages  of 
development  of  this  rule.  EPA  did  not 
envision  transfer  stations  as  part  of  the 
centralized  waste  treatment  industry.  As 
such.  EPA  did  not  attempt  to  collect 
information  on  the  operation  of  transfer 
stations.  However.  EPA  received 
comment  to  the  1999  proposal  asking 
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that  EPA  clarify  its  coverage  of  these 
facilities  by  this  rule. 

EPA  has  very  little  information  on  the 
operation  of  transfer  stations.  Based  on 
comments,  while  transfer  stations  could 
fall  within  the  definition  of  a  CWT  since 
they  accept  off-site  industrial  wastes, 
they  do  not  perform  any  treatment  or 
recovery  of  the  off-site  wastes.  Transfer 
stations  simply  facihtate  the 
distribution  of  wastes  for  disposal. 
Consequently,  EPA  has  concluded  that 
transfer  stations  should  not  be  subject  to 
provisions  of  the  CWT  rule. 

O.  Stabilization/Solidification 

As  explained  in  the  1999  proposal, 
EPA  concluded  that,  by  definition, 
stabilization/solidification  operations 
are  "dry"  and  do  not  produce  any 
wastewater.  As  such,  EPA  did  not 
propose  to  include  stabilization/ 
solidification  processes  in  the  CWT 
rule.  At  that  time,  EPA  also  explained 
that  it  was  considering  a  subcategory  for 
stabilization  operations  with  a  zero 
discharge  requirement,  and  requested 
comment  on  this  approach. 

EPA  received  very  little  comment  on 
stabilization/solidification  and  no  new 
data  from  industry  following  the  1999 
proposal.  One  commenter  suggested 
EPA  require  stabilization/solidification 
operations  to  be  zero  discharge.  Another 
suggested  EPA  use  the  same  approach 
proposed  for  facilities  handling  used  oil 
filters.  A  third  commented  that  EPA 
should  not  promulgate  a  zero  discharge 
requirement  because,  in  the  event  that  a 
wastewater  is  produced  by  stabilization/ 
solidification  operations,  the  facility 
would  not  have  the  option  to  treat  the 
wastewater  on-site. 

EPA  re-examined  its  database  and 
concluded  that  while  "solidification/ 
stabilization  '  processes  do  not 
themselves  produce  any  wastewater, 
there  are  often  wastewaters  associated 
with  these  processes.  The  major 
wastewater  reported  by  questioimaire 
respondents  associated  with 
stabilization/solidification  operations  is 
equipment  wash  down.  Further,  the 
database  shows  that  many  of  the  wastes 
accepted  from  off-site  for  stabilization/ 
solidification  are  the  same  or  similar  to 
wastes  accepted  for  other  covered  CWT 
operations. 

Consequently,  EPA  is  not 
promulgating  a  subcategory  for 
stabilization/solidification  with  a  zero 
discharge  requirement.  EPA  agrees  with 
commenters  that,  in  the  event  that  there 
are  wastewaters  produced  by  or 
associated  with  these  operations, 
facilities  should  have  the  option  of 
choosing  whether  to  treat  the  wastes  on- 
site  or  through  other  means.  If  these 
operations  produce  a  wastewater,  then 


the  discharge  of  wastewater  from  these 
facilities  should  be  subject  to  provisions 
of  this  rule.  Therefore,  "dry'" 
stabilization/solidification  operations 
themselves  are  not  subject  to  provisions 
of  the  CWT  rule.  However,  wastewater 
discharges  from  stabilization/ 
solidification  operations  that  are 
performed  on  waste  received  from  off 
site  are  subject  to  provisions  of  this  rule. 
This  approach  is  consistent  with  EPA's 
approach  to  fuel  blending  operations 
and  used  oil  filter  management. 

P.  Waste,  Wastewater,  or  Used  Materiel 
Re-Use 

EPA  recognizes  that  some  facilities 
accept  wastewater  from  off-site  for  re- 
use rather  than  treatment  or  recovery. 
The  intent  in  accepting  these  off-site 
"treated"  wastewaters  is  to  replace 
potable  water  or  more  expensive  pure 
water  obtained  from  wells,  surface 
waters,  etc.  Examples  include,  but  are 
not  limited  to: 

•  The  acceptance  of  wastewater  from 
off-site  for  use  in  place  of  potable  water 
in  industrial  processes: 

•  The  use  of  secondary  POTW 
effluents  as  non-contact  cooling  water: 
and 

•  The  use  of  storm  water  in  place  of 
potable  water  at  shared  industrial 
facilities  located  in  industrial  parks. 

Likewise,  EPA  is  also  aware  that  some 
facilities  accept  used  materials  such  as 
spent  pickle  liquor  for  re-use  as  a 
treatment  chemical  in  place  of  virgin 
treatment  chemicals. 

EPA  applauds  all  pollution 
prevention  activities,  especially  those 
that  allow  treated  wastewater  or  spent 
chemicals  to  be  re-used  rather  than 
discharged.  EPA  does  not  define  this 
type  of  activity  as  treatment  or  recovery. 
Therefore,  the  acceptance  of  off-site 
wastewater  or  spent  chemicals  for  re-use 
in  the  treatment  system  or  other 
industrial  process  is  not  a  CWT  activity 
and  is  not  subject  to  provisions  of  this 
rule. 

Q.  Recovery  and  Recycling  Operations 

Many  CWT  facilities  perform  recovery- 
activities  that  lead  to  recycling  of 
materials  either  at  the  recovering  site  or 
at  another  location.  The  purpose  of 
these  activities  is  to  recycle  product 
back  into  a  use  for  which  it  was 
originally  intended,  not  the  treatment 
and  disposal  of  wastewater  streams. 
Examples  of  such  activities  include  but 
are  not  limited  to:  used  oil  processing, 
used  glycol  recovery,  fuel  blending, 
metals  recovery,  and  re-refining.  Many 
commenters  to  both  the  1995  proposal 
and  the  1999  proposal  noted  that  these 
activities  should  not  be  included  under 
the  scope  of  this  rule  because  they  are 


not  "treatment."  but  "recovery" 
activities. 

EPA  applauds  efforts  to  reduce 
pollution  and  the  ancillary  adverse 
consequences  to  the  environment 
associated  with  product  disposal  and 
does  not  want  to  discourage  these 
practices.  However.  EPA  also  recognizes 
that  while  the  intent  of  these  activities 
is  not  treatment  of  a  "wastewater."  but 
rather  recovery'  of  a  used  or  waste 
material,  wastewater  is  usually 
generated  from  these  recovery' 
processes.  Generally,  the  facility' 
performing  the  recovery'  activity  also 
performs  on-site  treatment  of  the 
resulting  wastewater.  EPA  wants  to 
ensure  that  these  wastewaters  receive 
appropriate  treatment. 

From  the  begiiming  of  its  data 
gathering  activities  associated  with  the 
development  of  this  rule,  EPA  has 
included  recycling  and  recovery 
activities  along  with  wastewater 
treatment  activities.  In  fact,  EPA 
developed  sections  of  the  308 
Questionnaire  to  specifically  target  the 
collection  of  information  on  metals, 
solids,  oils,  and  organics  recovery- 
activities.  Many  of  the  facilities  visited 
and  sampled  by  EPA  perform  recovery 
operations.  Some  of  these  facilities  refer 
to  themselves  as  "recyclers  '  and  not 
"wastewater  treatment  facilities."  EP  \'s 
sampling  data  show  that  in  many 
instances  the  pollutants  and 
concentrations  of  pollutants  in 
wastewaters  generated  from  recycling/ 
recovery'  activities  are  very-  similar  or 
more  concentrated  than  wastewaters 
accepted  for  "treatment"  only.  In  fact, 
many  facilities  that  perform  recovery- 
operations  combine  the  wastewater 
generated  from  the  recovery-  operations 
y\'ith  other  off-site  wastewater  received 
for  treatment.  Consequently,  EPA  has 
concluded  that  recovery-  operations  are 
included  in  the  scope  of  this  rule. 
Therefore,  unless  specifically  stated 
elsewhere,  facilities  that  recycle  and 
recover  off-site  waste,  wastewaters  and/ 
or  used  materials  are  considered 
■'centralized  waste  treatment  facilities" 
and  are  subject  to  provisions  of  this 
rule.  However,  if  metals  recovery- 
operations  are  subject  to  the  secondary 
metals  provisions  of  40  CFR  421 .  the 
.Nonferrous  Metals  Manufacturing  Point 
Source  Categon,-,  then  the  provisions  of 
this  part  do  not  apply.  These  secondary- 
metals  subcategories  are  Subpart  C 
(Secondary'  Aluminum  Smelting 
Subcategory-).  Subpart  F  (Secondary- 
Copper  Subcategory),  Subpart  L 
(Secondary-  Silver  Subcategory-).  Subpart 
M  (Secondary  Lead  Subcategory). 
Subpart  P  (Primary'  and  Secondary' 
Germanium  and  Gallium  Subcategor>). 
Subpart  Q  (Secondary-  Indium 
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Subcategory),  Subpart  R  (Secondary 
Mercury  Subcategory),  Subpart  T 
(Secondary  Molybdenum  and  Vanadium 
Subcategory),  Subpart  V  (Secondary' 
Nickel  Subcategory).  Subpart  X 
(Secondary  Precious  Metals 
Subcategory),  Subpart  Z  (Secondary 
Tantalum  Subcategory),  Subpart  AA 
(Secondarv'  Tin  Subcategory).  Subpart 
AB  (Primary  and  Secondary  Titanium 
Subcategory),  Subpart  AC  (Secondary 
Tungsten  and  Cobalt  Subcategory),  and 
Subpart  AD  (Secondary  Uranium 
Subcategory). 

R.  Silver  Recovery  Operations  From 
Used  Photographic  and  X-Ray  Materials 

At  the  time  of  the  1999  proposal.  EPA 
proposed  not  to  include  electrolytic 
plating/metallic  replacement  silver 
recovery  operations  of  used 
photographic  and  x-ray  materials  within 
the  scope  of  this  rule.  The  Agency  based 
its  conclusion  on  the  fundamental 
difference  in  technology  used  to  recover 
silver  at  facilities  devoted  exclusively  to 
treatment  of  photographic  and  x-ray 
wastes.  However,  for  off-site  wastes  that 
are  treated/recovered  at  these  facilities 
through  any  other  process  and/or  waste 
generated  at  these  facilities  as  a  result  of 
any  other  centralized  treatment/ 
recovery  process,  the  Agency  proposed 
that  these  wastewaters  would  be  subject 
to  provisions  of  this  rule. 

The  Agency  received  many  comments 
to  the  1999  proposal  that  supported 
EPAs  decision  to  not  include 
electrolytic  plating/metallic 
replacement  silver  recovery  operation  of 
used  photographic  and  x-ray  materials 
within  the  scope  of  this  rule.  However, 
commenters  additionally  noted  that 
while  many  of  these  facilities  primarily 
use  electrolytic  plating  followed  by 
metallic  replacement  in  silver  recoverv' 
operations,  there  are  other  processes 
that  are  also  utilized.  Commenters 
further  noted  that  new  silver  recovery 
technologies  are  emerging  and  being 
studied  and  developed  on  a  regular 
basis.  As  such,  commenters  asked  EPA 
to  not  include  silver  recovery  operations 
from  used  photographic  and  x-ray 
materials  regardless  of  the  method  used 
to  recover  the  silver. 

EPA  agrees  with  commenters  that 
facilities  that  are  devoted  exclusively  to 
the  centralized  recovery'  of  silver  from 
photographic  and  .x-ray  wastes  should 
not  be  covered  by  this  rule,  regardless 
of  the  type  of  process  used  to  recover 
the  silver.  As  such,  facilities  that 
exclusively  perform  centralized  silver 
recovery'  from  used  photographic  and  x- 
ray  wastes  are  not  subject  to  provisions 
of  this  rule.  EPA  would  expect  that,  as 
is  the  case  now  with  wastewater 
discharges  associated  with  this 


operation,  the  control  authority  or 
permit  writer  would  determine  whether 
to  apply  the  provisions  of  40  CFR  part 
421.  Subpart  L  (the  Secondary  Silver 
Subcategory  of  the  Nonferrous  Metals 
Manufacturing  Regulation)  or  establish 
BPl.  site-specific  permit  requirements. 

There  are  some  facilities,  however, 
which  are  engaged  in  traditional  CWT 
activities  and  also  engaged  in 
centralized  silver  recovery  from 
photographic  and  x-ray  materials.  If  the 
wastewaters  from  the  two  operations  are 
commingled,  the  commingled  silver 
recovery  wastewater  flow  would  be 
subject  to  CWT  limitations  or  standards. 
Therefore,  a  facility  performing 
centralized  silver  recovery  from  used 
photographic  and  x-ray  materials  as 
well  as  some  other  covered  CWT 
services  that  commingles  these  wastes 
are  subject  to  provision  of  the  CWT  rule. 
All  of  the  wastewater  discharges  are 
subject  to  provisions  of  this  rule.  If. 
however,  a  facility  is  performing  both 
operations  and  the  wastestreams  are  not 
commingled  (that  is,  silver  recovery 
wastewater  is  treated  in  one  system  and 
CAVT  wastes  are  treated  in  a  second, 
separate  system),  the  permit  writer  or 
control  authority  should  apply  the 
provision  of  40  CFR  part  421,  if 
applicable,  or  continue  to  establish  BPJ, 
site-specific  permit  requirements  for  the 
discharge  associated  with  the  silver 
recovery  operations  and  apply  the  CWT 
rule  to  the  wastewaters  associated  with 
the  other  covered  CWT  activities. 

As  a  further  point  of  clarification, 
wastewater  generated  as  a  result  of 
centralized  silver  recovery  operations 
are  not  specifically  excluded  from 
provisions  of  this  rule.  Silver  recovery 
wastewaters  that  are  treated  at  CWT 
facilities  with  other  covered  off-site 
wastestreams  are  subject  to  provisions 
of  this  rule. 

S.  High  Temperature  Metals  Recovery 

EPA  is  aware  of  three  facilities  in  the 
U.S.  that  recover  metal  using  a  "high 
temperature  metals  recovery"  process 
(HTMR).  HTMR  facilities  recycle  metal- 
bearing  materials  in  a  pyrometallurgical 
process  that  employs  very  high 
temperature  furnaces.  These  facilities  do 
not  use  the  water-based  precipitation/ 
filtration  technologies  to  recover  metals 
from  wastewater  observed  at  metals 
subcategory  facilities  throughout  the 
CWT  industry.  At  the  time  of  the 
proposal.  EPA  believed  that  all  HTMR 
processes  were  "dry"  [i.e..  did  not 
produce  a  wastewater).  Consequently,  in 
the  1999  proposal,  EPA  proposed  not  to 
include  facilities  that  perform  high 
temperature  metals  recovery  (HTMR) 
within  the  coverage  of  this  rule.  EPA 
further  requested  comment  on  whether 


EPA  should  promulgate  a  zero  discharge 
requirement  for  facilities  that  utilize  the 
HTMR  process. 

Based  on  comment  to  the  proposal, 
EPA  has  concluded  that  while  most 
HTMR  processes  are  dry,  one  of  the 
three  known  HTMR  facilities  produces 
a  wastewater  (scrubber  blowdown).  As 
such,  EPA  has  concluded  that  a  zero 
discharge  requirement  for  HTMR 
facilities  is  inappropriate  and  has  not 
included  it  in  the  final  CWT  rule. 
However,  upon  further  examination  of 
the  comments  and  its  database,  EPA  has 
concluded  that  HTMR  facilities  that 
generate  a  wastewater  should  be 
included  within  the  scope  of  the  CWT 
rule.  While  the  HTMR  process  is 
different  from  other  recycling 
technologies  studied  by  EPA  for  this 
rulemaking,  EPA  has  concluded  that  the 
wastewater  produced  from  HTMR 
operations  contains  many  of  the  CWT 
metals  subcategory  pollutants  of 
concern  and  that  the  concentration  of 
these  pollutants  falls  solidly  within  the 
range  of  wastewaters  in  the  CWT  metals 
subcategory.  As  such,  while  the  HTMR 
process  may  be  different  from  water- 
based  precipitation  technologies,  the 
resulting  wastewaters  are  similar  (see 
DCN  33.2.1).  Therefore,  it  is  appropriate 
for  EPA  to  establish  limits  for  HTMR 
wastewaters  using  the  metals 
subcategory  technology  basis  and  these 
limits  will  be  achievable.  EPA  has 
revised  all  of  its  analysis  to  reflect  the 
inclusion  of  these  "non-dry"  HTMR 
facilities  within  the  scope  of  the  CWT 
rule.  However,  if  high  temperature 
metals  recovery  operations  are  subject  to 
any  of  the  secondary  metals  provisions 
of  40  CFR  421,  the  Nonferrous  Metals 
Manufacturing  Point  Source  Category, 
then  the  provisions  of  this  part  do  not 
apply.  See  Section  V.Q  for  a  list  of  the 
secondary  metals  subcategories. 

T.  Solvent  Recycling/Fuel  Blending 

EPA  studied  the  solvent  recycling 
industry  in  the  1980s.  EPA  published  its 
findings  in  the  "Preliminary  Data 
Summary  for  the  Solvent  Recycling 
Industry"  (EPA  440/1-89/102)  in 
September  1989  that  describes  this 
industry  and  its  recycling  processes. 
There,  EPA  has  explained  solvent 
recovery  as  "the  recycling  of  spent 
solvents  that  are  not  the  byproduct  or 
waste  product  of  a  manufacturing 
process  or  cleaning  operation  located  on 
the  same  site."  Facilities  generally 
recycle  spent  solvents  in  two  main 
operations.  Traditional  solvent  recovery 
involves  pretreatment  of  the 
wastestream  (in  some  cases)  and 
separation  of  the  solvent  mixtuffes  by 
specially  constructed  distillation 
columns.  In  most  cases,  traditional 
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solvent  recovery  is  performed  at  organic 
chemical  manufacturing  facilities.  As  a 
result,  wastewater  discharges  resulting 
from  this  process  are  subject  to  effluent 
limitations  guidelines  and  standards  for 
the  organic  chemicals  industry  (often 
abbreviated  as  OCPSF)  (40  CFR  part 
414). 

EPA  is  aware  that  there  are  a  few 
facilities  that  accept  solvents  from  other 
facilities  for  commercial  solvent 
recovery  operations.  Some  perform 
solvent  recovery  of  spent  or 
contaminated  chemicals  received  from 
pharmaceutical  and  other  chemical 
manufacturing  companies.  Some  recycle 
spent  solvents  generated  by  parts 
washers  and  other  cleaning  devices 
operated  by  automotive  shops,  dry 
cleaners,  and  other  small  businesses. 
Because  these  commercial  solvent 
recovery  facilities  are  not  located  at  an 
organic  manufacturing  facility,  the 
provisions  of  40  CFR  414,  as  written,  do 
not  apply  to  them. 

Based  on  comments  to  the  1999  CWT 
proposal,  EPA  considered  whether  it 
should  regulate  commercial  solvent 
recovery  facilities  xmder  the  provisions 
of  this  rule.  EPA  has  determined, 
however,  not  to  include  these 
commercial  solvent  recovery  operations 
within  the  scope  of  this  rule  at  this  time. 
Throughout  the  development  of  this 
rule,  EPA  has  clearly  stated  that 
traditional  solvent  recovery  operations 
would  not  be  included  witiiin  the  scope 
of  this  rule.  In  developing  its  database 
to  support  this  rule,  while  EPA  did 
collect  limited  information  on  these 
activities,  EPA  intentionally  excluded 
known  solvent  recoverers  from  its  data 
collection  activities.  As  such,  EPA  has 
only  limited  data  on  solvent  recovery 
activities  that  are  not  already  subject  to 
OCPSF.  It  did  not  obtain  information  to 
characterize  the  wastewaters  generated 
at  such  operations.  Thus,  EPA  has  no 
basis  for  determining  whether  or  not 
such  operations  are  sufficiently  similar 
to  the  organic  waste  subcategory  so  that 
they  may  properly  be  regulated  as 
organic  wastestreams.  Therefore, 
wastewaters  resulting  from  traditional 
solvent  recovery  activities  as  defined 
above  are  not  subject  to  these  effluent 
guidelines. 

For  wastewaters  associated  with 
traditional  solvent  recovery  activities 
located  at  organic  chemical 
manufacturing  facilities,  permit  writers 
(and  local  control  authorities)  will,  of 
course,  use  the  Organic  Chemicals, 
Plastics,  and  Synthetic  Fibers  (OCPSF) 
guideline  to  establish  discharge 
requirements.  For  commercial 
traditional  solvent  recovery  activities 
(not  located  at  an  organic  chemical 
manufacturing  site),  permit  writers  (and 


local  control  authorities)  should 
carefully  examine  the  wastewater  to  see 
if  it  also  contains  pollutants  regulated 
by  the  OCPSF  guidelines  when  the 
permit  writer  establishes  case-by-case 
limitations  under  NPDES  regulations  at 
40  CFR  125.3  or  the  control  authority 
establishes  local  limits  under  the 
General  Pretreatment  Regulations  at  40 
CFR  403.5.  Permit  writers  or  local 
control  authorities  must  include 
technology-based  limits  for  any  toxic 
pollutant  which  is  or  may  be  discharged 
at  a  level  greater  than  the  level  which 
can  be  achieved  by  treatment 
requirements  appropriate  to  the 
permittee,  or  any  pollutant  which  may 
pass  through  or  interfere  with  POTW 
operations.  (See  40  CFR  122.44(e), 
125.3.  See  also  40  CFR  403.5). 

Fuel  blending  is  a  type  of  solvent 
recovery.  Fuel  blending  is  the  process  of 
mixing  wastes  for  the  purpose  of 
regenerating  a  fuel  for  reuse.  At  the  time 
of  the  1995  proposal,  EPA  did  not 
include  fuel-blending  operations  within 
the  scope  of  the  CWT  rule  because  EPA 
believed  the  fuel  blending  process  was 
"dry"  (that  is,  no  wastewaters  were 
produced).  Based  on  comments  to  the 
original  proposal  and  the  Notice  of  Data 
Availability  and  its  review  of  data  it  has 
obtained,  EPA  has  reconfirmed  its 
conclusion  that  true  fuel  blenders  do 
not  generate  any  process  wastewaters 
and  are,  therefore,  zero  dischargers.  EPA 
is  concerned,  however,  that  the  term 
"fuel  blending"  may  be  loosely  applied 
to  any  process  where  recovered 
hydrocarbons  are  combined  as  a  fuel 
product.  Such  operations  occur  at 
nearly  all  used  oil  and  fuel  recovery 
facilities. 

EPA  has,  therefore,  not  included 
"dry"  fuel  blending  operations  within 
the  scope  of  the  CWT  rule.  In  the  event 
that  wastewater  is  generated  at  a  CWT 
fuel  blending  facility,  the  discharge  of 
wastewaters  associated  with  these 
operations  is  subject  to  this  rule. 

U.  Re-Refining 

When  EPA  initially  proposed 
guidelines  and  standards  for  CWT 
facilities,  the  regulations  would  have 
limited  discharges  from  used  oil 
reprocessors/reclaimers,  but  did  not 
specifically  include  or  exclude 
discharges  from  used  oil  re-refiners. 
During  review  of  information  received 
on  the  1995  proposal  and  assessment  of 
the  information  collected,  the  Agency, 
at  one  point,  considered  limiting  the 
scope  of  this  regulation  to  reprocessors/ 
reclaimers  only  because  it  was  not  clear 
whether  re-refiners  actually  generated 
wastewater.  However,  further  data 
gathering  efforts  have  revealed  that  re- 
refiners  may  generate  wastewater  and 


that  the  principal  sources  of  re-refining 
wastewaters  are  essentially  the  same  as 
for  reprocessors/reclaimers. 
Consequently,  the  final  guidelines  will 
apply  to  re-refining  wastewater. 

EPA  studied  the  used  oil  reclamation 
and  re-refining  industry  in  the  1980s.  In 
September  1989,  EPA  published  the 
"Preliminary  Data  Summary  for  the 
Used  Oil  Reclamation  and  Re-Refining 
Industiy"  (EPA  440/1-89/014)  that 
describes  this  industry  and  the 
processes  utilized.  This  document 
generally  characterizes  the  industr>'  in 
terms  of  the  types  of  equipment  used  to 
process  the  used  oil.  Minor  processors 
(reclaimers)  generally  separate  water 
and  solids  from  the  used  oil  using 
simple  settling  technology,  primarily  in- 
line filtering,  and  gravity  settling  with 
or  without  heat  addition.  Major 
processors  (reclaimers)  generally  use 
various  combinations  of  more 
sophisticated  technology  including 
screen  filtration,  heated  settling, 
centrifugation,  and  light  fraction 
distillation  primarily  to  remove  water. 
Re-refiners  generally  use  the  most 
sophisticated  systems  that  include,  in 
addition  to  the  previous  technologies,  a 
vacuum  distillation  step  to  separate  the 
oil  into  different  components. 

Today's  final  rule  applies  to  the 
process  wastewater  discharges  from 
used  oil  re-refining  operations.  The 
principal  sources  of  wastewater  include 
oil-water  gravity  separation  (often 
accompanied  by  chemical/thermal 
emulsion  breaking)  and  dehydration 
unit  operations  (including  light 
distillation  and  the  first  stage  of  vacuum 
distillation).  EPA  has.  to  date,  identified 
two  re-refining  facilities. 

V^.  Used  Oil  Filter  and  Oily  Absorbent 
Recycling 

EPA  did  not  obtain  information  on 
used  oil  filter  or  oily-absorbent  (oil 
soaked  or  contaminated  disposable  rags, 
paper,  or  pads)  recycling  through  the 
Waste  Treatment  Industry 
Questionnaire.  However,  in  response  to 
the  September  1996  Notice  of  Data 
Availability  and  the  1999  proposal.  Ei'A 
received  comments  from  facilities 
which  recycle  used  oil  filters  and  oily 
absorbents.  In  addition,  EPA  also  visited 
several  used  oil  reprocessors  that 
recycle  used  oil  filters  or  oily  absorbents 
as  part  of  their  operations. 

Used  oil  filter  and  oily  absorbent 
recycling  processes  range  from  simple 
crushing  and  draining  of  entrained  oil  to 
more  involved  processes  where  filters  or 
absorbent  materials  are  shredded  and 
the  metal  and  filter  material  are 
separated.  Generally,  the  resulting  used 
oil  is  recycled,  the  separated  metal 
product  is  sold  to  a  smelter,  and  the 
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separated  filter  material  is  sold  as  a 
solid  fuel  Based  on  information 
collected  during  EPA's  site  visits  and 
comments  on  the  1999  proposal, 
wastewater  may  be  generated  during  all 
phases  of  the  recycling  activity 
including  collection  activities,  plant 
maintenance,  and  air  pollution  control 
EPA  notes,  however,  that  based  on  its 
observations,  many  of  these  activities 
are  "dry"  and  do  not  produce  associated 
wastewaters.  In  fact,  at  the  time  of  the 
1999  proposal.  EPA  believed  these 
activities  were  largely  'dr\'"  and 
requested  comment  on  whether  EPA 
should  promulgate  a  zero  discharge 
requirement  for  facilities  performing 
used  oil  filter  recovery 

As  detailed  above,  based  on  comment 
on  the  proposal,  EPA  has  learned  that 
not  all  used  oil  filter  and  absorbent 
recycling  activities  are  dry 
Consequently.  EPA  has  decided  that  it 
should  not  adopt  a  zero  discharge 
requirement  for  these  activities.  Upon 
further  examination  of  the  comments 
and  its  database.  EPA  has  concluded 
that  it  should  include  used  oil  filter  and 
absorbent  recovery  facilities  that 
generate  a  wastewater  within  the  scope 
of  the  CWT  rule.  While  EPA  does  not 
have  data  specific  to  used  oil  filter 
recovery  on  the  characteristics  of  these 
wastewaters,  these  wastewaters  are 
often  combined  with  other  covered 
CWT  wastewaters  for  treatment. 
Further,  since  the  material  being 
recovered  is  primarily  used  oil.  EP.^  has 
concluded  that  any  resulting 
wastewaters  will  be  similar  (in  terms  of 
constituents  and  concentration)  to 
wastewaters  generated  fi-om  used  oil 
recovery.  As  a  result.  EPA  has 
concluded  that  these  operations  should 
be  regulated  as  are  other  centralized 
used  oil  recovery  activities.  Where 
information  is  available  to  EPA  on  these 
operations,  EPA  has  revised  its  analysis 
to  reflect  the  inclusion  of  these  "non- 
dry"  used  oil  filter  and  absorbent 
facilities  within  the  scope  of  the  CWT 
rule. 

W.  Grease  Trap/Interceptor  Wastes 

EPA  received  comments  suggesting 
that  the  scope  of  the  CWT  rule  should 
not  include  grease,  sand,  and  oil 
interceptor  wastes.  Some  of  these  wastes 
are  from  non-industrial  sources  and 
some  are  from  industrial  sources.  Some 
are  treated  at  central  locations  designed 
to  treat  grease  trap/interceptor  wastes 
exclusively  and  some  of  these  wastes 
are  treated  at  traditional  CWT  facilities 
with  traditional  CWT  wastes.  Examples 
of  the  types  of  customers  which 
generate  these  grease  trap/interceptor 
wastes  include,  but  are  not  limited  to 
auto  and  truck  maintenance  and  repair 


shops:  auto  body  and  parts  shops:  car 
washes;  gas  stations:  commercial 
bottling  facilities:  food  and  produce 
distribution  shops:  restaurants;  and  tire 
shops. 

Tnroughout  the  development  of  this 
rule.  EPA  has  directed  its  efforts  to  CWT 
operations  that  treat  and/or  recover  off- 
site  industrial  wastes  and  not  to  food- 
related  wastes.  Grease  trap/interceptor 
wastes  are  defined  as  animal  or 
vegetable  fats/oils  from  grease  traps  or 
interceptors  generated  by  facilities 
engaged  in  food  service  activities.  Such 
facilities  include,  but  are  not  limited  to 
restaurants,  cafeterias,  caterers, 
commercial  bottling  facilities,  and  food 
and  distribution  shops.  EPA  has 
concluded  that  these  wastes  are 
fundamentally  different  from  the  types 
of  wastes  examined  for  this  rule  and  are 
outside  the  scope  of  this  rule.  Grease 
trap/interceptor  wastes  should  not 
contain  any  hazardous  chemicals  or 
materials  that  would  prevent  the  fats/ 
oils  from  being  recovered  and  recycled. 

Wastewater  discharges  from  the 
centralized  treatment  of  wastes 
produced  from  oil  interceptors, 
however,  which  are  designed  to  collect 
petroleum-based  oils,  sand,  etc.  from 
industrial  type  processes,  are  a  different 
case  and  EPA  has  determined  that  this 
wastewater  is  properly  subject  to  this 
rule.  Examples  of  facilities  that  produce 
oil  interceptor  waste  include,  but  are 
not  limited  to.  auto  and  truck 
maintenance  and  repair  shops;  auto 
body  and  parts  shops;  car  washes:  and 
gas  stations.  EPA  collected  data  on  the 
types  and  concentrations  of  pollutants 
in  oil  interceptor  wastes  through 
comments  and  EPA  sampling.  The  data 
show,  that  like  other  CWT  wastes,  the 
concentration  of  pollutants  can  vary 
greatly  from  one  wastestream  to  another. 
EPA's  sampling  data  show  that  these 
materials  can  be  very  similar  in  nature 
and  concentration  to  other  wastes 
covered  by  this  rule.  Consequently.  EPA 
has  determined  these  wastes  should  be 
included  within  the  scope  of  this  rule. 

A'  Food  Processing  Wastes 

During  development  of  this  rule.  EPA 
did  not  collect  information  from 
facilities  engaged  in  centralized  waste 
treatment  of  food  processing  wastes.  As 
detailed  in  V.W,  EPA  envisioned  that 
this  rule  would  be  limited  to  the 
treatment  and/or  recovery  of  off-site 
industrial  wastes.  While  food  processing 
may  be  an  "industrial"  activity,  these 
wastes  do  not  contain  heavy  metals, 
concentrated  organics,  or  petroleum 
based  oils.  In  terms  of  contaminants  of 
concern,  these  wastes  are  similar  to 
those  generated  by  cafeterias, 
restaurants,  etc.  Consequently,  the  final 


guidelines  will  not  apply  to  animal  and 
vegetable  fats/oils  wastewaters  at  CWT 
facilities,  specifically  those  generated  by 
food  processors/manufacturers. 

Y.  Sanitary  Wastes  and/or  Chemical 
Toilet  Wastes 

The  provisions  of  the  CWT  rule,  as 
previously  explained,  will  not  cover 
sanitary  wastes  (such  as  septage).  nor 
will  they  cover  chemical  toilet  wastes. 
EPA  expects  that  permit  writers  and 
control  authorities  woidd  develop  BPJ 
limitations  or  local  limits  to  establish 
site-specific  permit  requirements  for  any 
commercial  sanitary  waste  treatment 
facility. 

Similarly,  sanitary  wastes  or  chemical 
toilet  wastes  received  from  off-site  and 
freated  at  an  industrial  facility  or  a  CWT 
facility  are  not  subject  to  the  provisions 
of  the  CWT  rule.  If  these  wastes  are 
mixed  with  industrial  wastes.  EPA 
would  expect  that,  as  is  the  case  now 
with  ancillary  sanitary  waste  flows 
mixed  for  treatment  at  facilities  subject 
to  national  effluent  guidelines  and 
standards,  the  permit  writer  would 
establish  BPJ,  site-specific  permit 
requirements. 

Z.  Treatability,  Research  and 
Development,  and  Analytical  Studies 

Dxuing  the  initial  stages  of 
development  of  this  rule,  EPA  did  not 
envision  regulation  of  facilities  which 
accept  off-site  wastes  for  treatability 
studies,  research  and  development,  or 
chemical  or  physical  analysis.  As  such. 
EPA  did  not  attempt  to  collect 
information  on  these  activities. 
However.  EPA  received  comment  to  its 
proposals  asking  that  EPA  clarify  its 
coverage  of  these  activities  by  this  rule. 

EPA  nas  very  little  information  on 
these  activities.  Based  on  comments, 
these  activities,  arguably,  would  fall 
within  the  definition  of  Centralized 
Waste  Treatment  since  they  accept  off- 
site  wastes.  The  purpose  of  these 
activities  is  not  treatment  or  recovery, 
but  rather  the  evaluation  of  different 
treatment  techniques.  Consequently, 
EPA  has  concluded  that  treatability, 
research  and  development  or  analytical 
activities  should  not  be  subject  to 
provisions  of  the  CWT  rule. 

Permit  writers  and  local  authorities 
should  use  their  Best  Professional 
Judgment  (BPJ)  and  local  limits 
authority  to  establish  limitations  and 
standards  for  these  wastestreams.  Under 
EPA's  regulations,  permit  wrriters  or 
local  control  authorities  must  include 
technology-based  limits  either  for  any 
toxic  pollutant  which  is  or  may  be 
discharged  at  a  level  greater  than  the 
level  which  can  be  achieved  by 
treatment  requirements  appropriate  to 


the  permittee  or  for  any  pollutant  which 
may  pass  through  or  interfere  with 
POTW  operations.  (See  40  CFR 
122.44(e),  125.3.)  See  also  40  CFR  403.5. 
EPA  would  expect  that,  in  some  cases, 
wastewater  associated  with  these 
activities  might  look  very  much  like  the 
wastestreams  regulated  under  this  rule. 
In  those  circumstances,  permit  writers 
(and  local  control  authorities)  may  want 
to  consider  the  technical  development 
document  developed  for  the  CWT 
guideline  when  the  permit  writer 
establishes  case-by-case  limitations 
under  NPDES  regulations  at  40  CFR 
125.3  or  the  control  authority 
establishes  local  limits  under  the 
General  Pretreatment  Regulations  at  40 
CFR  403.5. 

EPA  notes  that  if  a  CWT  facility 
accepts  off-site  wastes  for  treatability, 
research  and  development,  or  analytical 
activities,  and  commingles  any  resulting 
wastewaters  with  other  covered 
wastewaters  prior  to  discharge,  these 
wastewaters  would  be  subject  to 
provisions  of  this  rule. 

VI.  Subcategorization 

EPA  developed  different  limitations 
and  standards  for  the  CWT  operations 
depending  on  the  type  of  waste  received 
for  treatment  or  recovery.  EPA  remains 
convinced  this  is  the  most  appropriate 
basis  for  subcategorizing  the  CWT 
industry.  EPA  has  determined  that  there 
are  four  subcategories  appropriate  for 
the  CWT  industry: 

•  Subcategory  A:  Facilities  that  treat 
or  recover  metal  from  metal-bearing 
waste,  wastewater,  or  used  material 
received  from  off-site  ("metals 
subcategory"); 

•  Subcategory  B:  Facilities  that  treat 
or  recover  oil  from  oily  waste, 
wastewater,  or  used  material  received 
from  off-site  ("oils  subcategory"); 

•  Subcategory  C:  Facilities  that  treat 
or  recover  organics  from  organic  waste, 
wastewater,  or  used  material  received 
from  off-site  ("organics  subcategory"); 
and 

•  Subcategory  D:  Facilities  that  treat 
or  recover  some  combination  of  metal- 
bearing,  oily,  or  organic  waste, 
wastewater,  or  used  material  received 
from  off-site  ("multiple  wastestream 
subcategory"). 

For  a  detailed  explanation  of  EPA's 
subcategorization  methodology  and 
factors  considered  as  the  basis  for 
today's  subcategorization,  see  the  1999 
proposal  (64  FR  2300-2301)  and 
Chapter  5  of  the  Final  Technical 
Development  Dociunent. 

Vn.  Industry  Description 

As  detailed  in  Section  V  above,  the 
universe  of  CWT  facilities  in  the  United 


States  is  broad.  The  development  of  this 
industry  is  leurgely  a  result  of  the 
adoption  of  the  increased  pollution 
control  measures  required  by  the  CWA 
and  RCRA.  The  1999  proposal  (64  FR 
2293-2294)  and  Chapter  4  of  the 
technical  development  dociunent 
provide  a  detailed  description  of  the 
development  of  this  industry  and  its 
operation.  EPA's  1999  proposal  (64  FR 
2301-2302)  and  Chapter  5  of  the  Final 
Technical  Development  Document  also 
provide  detailed  descriptions  of 
operations  at  facilities  by  subcategory. 

EPA  now  estimates  that  there  are  223 
CWT  facilities.  Changes  in  the  estimate 
of  the  total  niunber  of  CWT  facilities 
since  the  proposal  reflect  facilities  that 
were  included  or  excluded  because  of 
scope  changes/clarifications.  EPA  is 
aware  that  CWT  facilities  have  entered 
or  left  the  centralized  waste  treatment 
market.  This  is  expected  in  a  service 
industry.  Even  so,  EPA  is  comfortable 
that  its  estimate  of  facilities  is 
reasonable  and  has  not  adjusted  it,  other 
than  to  accoimt  for  scope  changes/ 
clarifications.  Of  these  223  CWT 
facilities,  approximately  14  discharge 
directly  to  siuface  waters  of  the  U.S., 
151  discharge  indirectly  to  POTWs,  and 
58  are  zero  or  alternative  dischargers. 
The  zero  or  alternative  discharge 
methods  include  (1)  wastewater  is 
disposed  of  by  alternate  means  such  as 
deep  well  injection  or  incineration;  (2) 
wastewater  is  sent  off-site  for  treatment, 
generally  to  another  CWTT;  (3) 
wastewater  is  evaporated;  and  (4)  no 
wastewater  is  generated.  There  are  62, 
178,  and  32  facilities  in  the  metals,  oils, 
and  organics  subcategories,  respectively. 
Thirty-seven  facilities  accept  wastes 
from  multiple  subcategories  and  could 
be  subject  to  the  multiple  wastestream 
subcategory. 

Vm.  The  Final  Regulation 

For  a  detailed  discussion  of  all 
technology  options  considered  in  the 
development  of  today's  final  rule,  see 
the  proposal  (64  FR  2305-2315)  and 
Chapter  9  of  the  technical  development 
document. 

A.  Best  Practicable  Control  Technology 
(BPT) 

1.  Subcategory  A— Metals  Subcategory 

EPA  is  establishing  BPT  limitations 
for  the  metals  subcategory  for  19 
pollutants,  including  cyanide.  The 
technology  basis  for  these  BPT 
limitations  is  metals  option  4:  primary 
precipitation,  liquid-solid  separation, 
secondary  precipitation,  clarification, 
and  sand  filtration.  This  is  the  same 
technology  that  was  the  basis  for  the 
1999  proposed  limitations.  Under 


option  4,  the  treater  varies  pH  levels  and 
freatment  chemicals  in  order  to  promote 
optimal  removal  of  the  wide  range  of 
metal  pollutants  found  in  CWT  metals 
wastewaters.  Different  metals  are 
preferentially  removed  with  different 
treatment  chemicals  and  different  pH 
levels.  Generally,  BPT  limitations  based 
on  option  4  will  require  some  facilities 
to  more  carefully  control  their  treatment 
systems,  increase  the  quantities  of 
treatment  chemicals  they  use,  perform 
an  additional  precipitation  step,  and 
add  a  clarification  and  sand  filtration 
step.  In  the  case  of  complex  cyanide, 
metal-bearing  streams,  EPA's  limitations 
require  cyanide  removal  prior  to  metals 
treatment.  EPA  based  the  cyanide 
limitations  on  cyanide  option  2 
treatment,  which  is  alkaline 
chlorination  in  a  two-step  process. 

The  Agency  concluded  tnat  this 
treatment  system  represented  the  best 
practicable  technology  currently 
available  and  should  be  the  basis  for  the 
BPT  metals  limitations  for  the  following 
reasons.  First,  the  option  4  technology  is 
one  that  is  readily  applicable  to  all 
facilities  that  are  treating  metal-bearing 
wastestreams.  It  is  based  on  a 
technology  including  two-stage 
chemical  precipitation  that  is  currently 
used  at  approximately  25  percent  of  the 
facilities  in  this  subcategory.  Second, 
the  adoption  of  this  level  of  control 
would  represent  a  significant  reduction 
in  pollutants  discharged  into  the 
environment  by  facilities  in  this 
subcategory.  Option  4  would  annually 
remove  approximately  4.1  million 
pounds  of  TSS  and  metals  now 
discharged  to  the  Nation's  waters. 
Third,  the  Agency  assessed  the  total  cost 
of  water  pollution  controls  likely  to  be 
incmred  for  option  4  in  relation  to  the 
effluent  reduction  benefits  and 
determined  these  costs  were 
reasonable — $0.40  per  pound  ($1997).  In 
the  1999  proposal.  EPA  explained  why 
it  rejected  the  other  options  it 
considered  for  BPT.  See  64  FR  2280  at 
2306. 

Although  EPA  is  not  changing  the 
technology  basis  from  that  proposed, 
EPA  is  revising  all  of  the  BPT  metals 
subcategory  limitations.  This  is  due  to 
changes  in  the  statistical  methodology 
used  to  calculate  pollutant  long-term 
averages  and  limitations  as  detailed  in 
Section  IV.H  above. 

The  Agency  used  chemical 
precipitation  treatment  technology 
performance  data  from  the  Metal 
Finishing  regulation  (40  CFR  Part  433) 
to  establish  direct  discharge  limitations 
for  TSS  because  the  facility  from  which 
the  option  4  limitations  were  derived  is 
an  indirect  discharger  and  the  treatment 
system  is  not  necessarily  designed  for 
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optimum  removal  of  conventional 
parameters,  due  to  the  lack  of  stringent 
local  limits  for  these  parameters  EPA 
has  concluded  that  the  transfer  of  this 
data  is  appropriate  given  the  absence  of 
adequate  treatment  technolog\'  for  this 
pollutant  at  the  only  otherwise  well- 
operated  BPT  GVVT  facility  examined  bv 
EPA,  Based  on  a  review  of  the  data,  EPA 
concluded  that  similar  wastes  (in  terms 
of  TSS  concentrations)  are  being  treated 
at  both  metal  finishing  and  centralized 
waste  treatment  facilities,  and  that  the 
use  of  the  metal  finishing  data  to  derive 
TSS  limits  for  this  subcategory  is 
warranted.  Because  the  technology  basis 
for  the  transferred  limitations  includes 
clarification  rather  than  sand  filtration, 
the  Agency  also  included  a  clarification 
step  prior  to  sand  filtration  (which  the 
option  4  facility  does  not  have)  in  the 
technology  basis  for  option  4  for 
facilities  subject  to  BPT  Therefore, 
because  the  technology  basis  for  C\VT  is 
based  on  primary  chemical 
precipitation,  primary  clarification, 
secondary  chemical  precipitation, 
secondary  clarification,  and  sand 
filtration  and  the  technology  basis  for 
Metal  Finishing  is  based  on  primary 
precipitation  and  clarification  onlv.  EPA 
concluded  that  GVVT  facilities  will 
perform  similarly  (or  better)  when 
treating  TSS  in  wastes  in  this 
subcategory. 

BPT  limitations  established  by  option 
4  (except  TSS)  are  based  on  data  from 
a  single,  well-operated  system. 
Generally,  for  purposes  of  defining  BPT 
effluent  limitations.  EPA  looks  at  the 
performance  of  the  best  treatment 
technology  and  calculates  limitations 
from  some  level  of  average  performance 
measured  at  facilities  that  employ  this 
"best"  treatment  technology  In 
reviewing  technologies  currently  in  use 
in  this  subcategory,  however.  EPA 
found  that  facilities  generally  utilize  a 
single  .stage  chemical  precipitation 
step^a  technology  which  does  not 
achieve  adequate  metals  removals  for 
the  wastestreams  obser\ed  at  these 
operations.  EPA  did  identify-  facilities 
that  utilize  additional  metals 
wastewater  treatment,  generally 
secondary  chemical  precipitation,  but 
without  the  final  multimedia  filtration 
step.  Also.  EPA  found  that  only  the  BPT 
model  facility  accepts  a  full  spectrum  of 
waste,  often  with  extremely  high  metals 
concentrations  and  provides,  therefore, 
a  suitable  basis  to  determine  the 
performance  that  a  well-designed  and 
operated  system  ran  achieve  for  a  wide 
range  of  raw  waste  concentrations. 
Gonsequently.  EPA  is  adopting  BPT 
limitations  based  on  performance  data 
from  this  facility.  For  further  discussion. 


see  the  1999  proposal  at  64  FR  2280- 
2357. 

Cvanide  Subset.  EPA  is  adopting  BPT 
limitations  for  the  metals  subcategory 
for  cyanide  bearing  streams.  The 
presence  of  high  cyanide  concentrations 
detrimentally  affects  the  performance  of 
metal  precipitation  processes  due  to  the 
formation  of  metal-cyanide  complexes. 
Effective  treatment  of  such  wastes 
typically  requires  a  cyanide  destruction 
step  prior  to  any  metal  precipitation 
steps.  Gonsequently,  in  the  case  of  metal 
streams  which  contain  concentrated 
cyanide  complexes,  EPA  based  BPT 
limitations  on  an  additional  treatment 
step  to  destroy  cyanide  before  metals 
precipitation:  alkaline  chlorination  in  a 
two-step  process  (cyanide  option  2). 
This  is  the  same  technology  that  was  the 
basis  for  the  1999  proposed  limitations. 
In  the  first  step,  cyanide  is  oxidized  to 
cyanate  in  a  pH  range  of  9  to  11.  The 
second  step  oxidizes  cyanate  to  carbon 
dioxide  and  nitrogen  at  a  controlled  pH 
of  8.5. 

There  are  several  reasons  supporting 
the  selection  of  limitations  based  on 
cyanide  option  2,  as  explained  in  detail 
in  the  1999  propo.sal  at  64  FR  2309. 
First,  the  facility  achieving  cyanide 
option  2  removals  accepts  a  full 
spectrum  of  cyanide  waste. 
Gonsequently,  the  treatment  used  by  the 
cyanide  option  2  facility  can  be  readily 
applied  to  all  facilities  in  the  subset  of 
this  subcategory.  Second,  adoption  of 
this  level  of  control  would  represent  a 
significant  reduction  in  pollutants 
discharged  into  the  environment  by 
facilities  in  this  subset.  Finally,  the 
Agency  assessed  the  total  cost  for 
cyanide  option  2  in  relation  to  the 
effluent  reduction  benefits  and 
determined  these  costs  were 
economically  reasonable. 

2.  Subcategory  B — Oils  Subcategory 

The  Agency  is  today  adopting  BPT 
limitations  for  the  oils  subcategory'  for 
22  pollutants.  The  technology  basis  for 
the  BPT  limitations  is  oils  option  9: 
emulsion  breaking/gravity  separation, 
secondary*  gravity  separation  and 
dissolved  air  flotation.  This  is  the  same 
technology  that  was  the  basis  for  the 
1999  proposed  limitations.  EPAs  data 
indicate  that  all  oils  treatment  facilities 
currently  utilize  some  form  of  emulsion 
breaking  and/or  gravity  separation 
system.  Secondary  gravity  separation 
involves  using  a  series  of  tanks  to 
separate  the  oil  and  water  and  then 
skimming  the  oily  component  off.  The 
resulting  water  moves  to  the  next  step. 
The  gravity  separation  steps  are  then 
followed  by  dissolved  air  flotation 
(DAF).  DAF  separates  solid  or  liquid 
particles  from  a  liquid  phase  by 


introducing  air  bubbles  into  the  liquid 
phase.  The  bubbles  attach  to  the 
particles  and  rise  to  the  top  of  the 
mixture.  Often,  chemicals  are  added  to 
increase  the  removal  of  metal 
constituents.  BPT  limitations  based  on 
this  option  will  likely  require  some 
facilities  to  more  carefully  control  their 
treatment  systems,  perform  additional 
gravity  separation  steps,  or  install  and 
operate  a  DAF  system.  For  oils  streams 
with  relatively  high  concentrations  of 
metals,  these  limitations  will  also 
require  some  facilities  to  use  increased 
quantities  of  treatment  chemicals  to 
enhance  the  removal  of  metals. 

EPA  developed  the  final  limitations 
for  this  option  using  sampling  data  from 
facilities  both  with  and  without  the 
secondary  gravity  separation  step.  EPA's 
data  show  that  the  secondary  gravity 
separation  step  may  not  always  be 
necessary  to  meet  the  final  limitations, 
depending  on  the  level  of  treatment  in 
the  initial  gravity-separation/emulsion-' 
breaking  step.  EPA's  data  show  there  is 
a  wide  range  of  pollutants  being 
discharged  from  this  initial  treatment 
step.  EPA  concluded  that  if  many  of  the 
facilities  optimize  treatment  at  this 
level,  the  secondary  gravity  separation 
step  may  not  be  required.  However.  EPA 
estimated  the  costs  to  comply  with  the 
limitations  with  the  secondary  gravity 
separation  step  included  to  ensure  this 
technology  option's  economic 
achievability. 

The  Agency  is  today  adopting  BPT 
limitations  for  the  oils  subcategory 
based  on  Option  9.  emulsion  breaking/ 
gravity  sepcuation.  secondary  gravity 
separation  and  dissolved  air  flotation  for 
two  reasons.  First,  the  adoption  of  this 
level  of  control  would  represent  a 
significant  reduction  in  pollutants 
discharged  into  the  environment  by 
facilities  in  this  subcategory.  Second, 
the  Agency  assessed  the  total  costs  of 
water  pollution  controls  likely  to  be 
incurred  for  this  option  in  relation  to 
the  effluent  reduction  benefits  and 
determined  these  costs  were  reasonable 
at  S0.63/lb  ($1997).  In  the  1999 
proposal.  EPA  explained  why  it  rejected 
the  other  options  it  considered  for  BPT 
for  this  subcategory.  See  64  FR  2280  at 
2309-11. 

EPA  believes  it  is  important  to  note 
that  BPT  limitations  for  conventional 
parameters  established  by  Option  9  are 
based  on  data  from  a  single,  well- 
operated,  indirect-discharging  system. 
Generally,  for  purposes  of  defining  BPT 
effluent  limitations,  EPA  looks  at  the 
performance  of  the  best  treatment 
technology  and  calculates  limitations 
from  some  level  of  average  performance 
measured  at  facilities  that  employ  this 
"best"  treatment  technology.  The 


facilities  sampled  as  the  technology 
basis  for  this  subcategory,  however, 
were  not  required  to  optimize  their  oil 
and  grease  or  TSS  removals  because 
they  discharge  to  FGTWs.  Current 
POTW/local  permit  limitations  for  oil 
and  grease  in  this  subcategory  range 
from  100  mg/L  to  2,000  mg/L  and  for 
TSS  from  250  mjg/L  to  10,000  mg/L. 
Many  have  no  oil  and  grease  or  TSS 
limits  at  all.  EPA  concluded  that  only 
one  of  the  systems  in  this  subcategory 
for  which  EPA  has  data  was  designed  to 
remove  oil  and  grease  and  TSS 
effectively.  EPA  concluded  that  the  oil 
and  grease  and  TSS  removals  are 
uniformly  inadequate  at  the  other 
facilities  included  in  the  BPT 
limitations  calculations  for  other 
parameters.  Consequently,  EPA  based 
the  oil  and  grease  and  TSS  limitations 
on  data  from  a  single  facility. 

3.  Subcategory  C — Organics  Subcategory 

The  Agency  is  today  adopting  BPT 
limitations  for  the  organics  subcategory 
for  17  pollutants.  The  technology  basis 
for  the  BPT  lunitations  is  organics 
option  4:  equalization  and  biological 
treatment.  Biological  treatment  for  this 
option  is  in  the  form  of  a  sequential 
batch  reactor.  This  is  the  same 
technology  that  was  the  basis  for  the 
1999  proposed  limitations.  The 
preamble  to  the  proposal  provided 
further  explanation  of  EPA's  decision 
(64  FR  2311-12). 

The  Agency  concluded  that  this 
treatment  system  represented  the  best 
practicable  technology  currently 
available  and  should  be  the  basis  for  the 
BPT  organics  limitations  for  several 
reasons.  The  technology  is  already  used 
at  the  four  direct  discharging  facilities 
that  treat  organic  wastes  and  results  in 
the  removal  of  28,700  lbs  annually  of 
conventional  pollutants  (at  baseline). 
Moreover,  because  the  treatment  is  in 
place,  the  cost  of  compliance  with  the 
limitations  will  obviously  be  reasonable. 

Unlike  the  other  BPT  lunitations 
adopted  today,  the  adoption  of 
limitations  based  on  option  4  will  not, 
in  all  probability,  result  in  any 
significant  change  in  the  quantity  of 
pollutants  discharged  into  the 
environment  by  facilities  in  this 
subcategory.  As  noted,  EPA's  data 
suggests  that  all  direct  discharging 
facilities  in  this  subcategory  currently 
employ  equalization  and  biological 
treatment  systems,  and  EPA  assumed 
that  all  those  facilities  will  be  able  to 
meet  the  BPT  limitations  without 
additional  capital  or  operating  costs.  If 
any  facilities  were  to  incur  increased 
operating  costs  associated  with  the 
limits,  EPA  concluded  these  increases 
are  negligible  and  has  not  quantified 


them.  Many  of  these  facilities  are  not 
currently  required  to  monitor  for 
organic  parameters  or  are  only  required 
to  monitor  a  couple  of  times  a  year. 
Thus,  the  estimated  costs  for  complying 
with  BPT  limitations  for  this 
subcategory  are  associated  with 
additional  monitoring  only.  The  Agency 
determined  the  additional  monitoring  is 
warranted,  and  will  promote  more 
effective  and  consistent  treatment  at 
these  facilities.  In  the  1999  proposal, 
EPA  explained  why  it  rejected  the  other 
options  it  considered  for  BPT  for  this 
subcategory.  See  64  FR  2280  at  2311-12. 

The  selected  BPT  option  is  based  on 
the  performance  of  a  single  indirect 
discharging  facility.  While  EPA 
identified  four  direct  discharging 
organics  subcategory  facilities  that 
utilize  biological  treatment,  EPA  did  not 
use  data  from  these  facilities  to  establish 
limitations  because  they  commingle 
organics  subcategory  wastewaters  with 
other  CWT  subcategory  wastewaters  or 
wastewaters  subject  to  other  national 
effluent  guidelines  and  standards.  Many 
facilities  that  are  treating  wastes  that 
will  be  subject  to  effluent  limitations  for 
the  organics  subcategory  also  operate 
other  industrial  processes  that  generate 
much  larger  amounts  of  wastewater  than 
the  quantity  of  off-site  generated  organic 
waste  receipts.  The  off-site  generated 
organic  waste  receipts  are  directly 
mixed  vdth  the  wastewater  from  the 
other  industrial  processes  for  treatment. 
Therefore,  identifying  facilities  to 
sample  for  limitations  development  was 
difficult  because  the  waste  received  for 
treatment  and  treatment  unit 
effectiveness  could  not  be  properly 
characterized  for  off-site  generated 
waste.  The  treatment  system  on  which 
EPA  based  option  4  was  one  of  the  few 
facilities  identified  which  treated 
organic  waste  receipts  separately  from 
other  on-site  industrial  wastewater. 

The  Agency  used  biological  treatment 
performance  data  from  the 
Thermosetting  Resin  Subcategory  of  the 
OCPSF  regulation  to  establish  direct 
discharge  limitations  for  BOD?;  and  TSS 
because  the  facility  from  which  Option 
4  limitations  were  derived  is  an  indirect 
discharger  and  the  treatment  system  is 
not  operated  to  effectively  remove 
conventional  pollutants.  EPA  has 
concluded  that  the  transfer  of  this  data 
is  appropriate  given  the  absence  of 
adequate  treatment  technology  for  these 
pollutants  at  the  only  otherwise  well- 
operated  BPT  CWT  facility  in  this 
subcategory  that  the  Agency  was  able  to 
evaluate.  Moreover,  EPA  concluded  that 
the  biological  treatment  systems  at  CWT 
facilities  will  perform  similarly  to  those 
at  OCPSF  facilities.  EPA  based'  this 
conclusion  on  its  review  of  the  NPDES 


permits  for  the  foiu-  direct  discharging 
facilities  in  this  subcategory.  Two  of 
these  facilities  are  located  at 
manufacturing  facilities  that  commingle 
their  wastewater  for  treatment  and  are 
already  subject  to  OCPSF.  The  other  two 
facilities  have  conventional  pollutant 
limits  which  are  lower  than  those 
adopted  today.  EPA  has  concluded  that 
all  of  these  facilities  should  be  able  to 
comply  with  the  transferred  limitations 
without  incurring  additional  costs. 
Likewise,  EPA  has  not  estimated  any 
additional  pollutant  removals  associated 
with  this  data  transfer. 

4.  Subcategory  D — Multiple 
Wastestream  Subcategory 

The  Agency  is  today  adopting  BPT 
limitations  for  the  multiple  wastestream 
subcategory  for  up  to  38  pollutants.  EPA 
developed  four  sets  of  limitations  for 
each  of  the  possible  combinations  of  the 
three  subcategories  of  wastestreams:  oils 
and  metals,  oils  and  organics,  metals 
and  organics,  and  oils,  metals  and 
organics.  The  multiple  wastestream 
subcategory  limitations  were  derived  by 
combining  BPT  pollutant  limitations 
from  up  to  all  three  subcategories 
selecting  the  most  stringent  values 
where  they  overlap. ^  Therefore,  the 
technology  basis  for  the  multiple 
wastestream  subcategory  limitations 
reflects  the  technology  basis  for  the 
applicable  subcategories  as  detailed  in 
Vin.A.1-3. 

As  detailed  in  IV.F,  multiple 
wastestream  subcategory  limitations  are 
only  available  to  CWT  facilities  which 
accept  waste  in  multiple  subcategories. 
These  facilities  must  certify  as  well  as 
demonstrate  that  their  treatment  system 
obtains  equivalent  removals  to  those 
which  are  the  basis  for  the  separate 
subcategory  limits.  The  multiple 
wastestream  subcategory  allows  the 
facility  to  monitor  for  compliance  just 
prior  to  discharge  rather  than  directly 
following  treatment  of  a  each 
subcategory's  wastestream.  For  multiple 
subcategory  facilities,  this  option 
simplifies  implementation  and  reduces 
monitoring  costs.  EPA  has,  however, 
estimated  additional  burden  associated 
with  the  certification  process  in 
"National  Pollutant  Discharge 
Ehmination  System  (NPDES)/ 
Compliance  Assessment/Certification 
Information"  ICR  (No. 1427. 05)  for  direct 
dischargers  and  "National  Pretreatment 
Program  (40  GFR  part  403)"  ICR  (No. 
0002.08)  for  indirect  dischargers. 

EPA  has  determined  these  limitations 
are  also  best  practicable  technology 


'  EPA  selected  the  most  stringent  maximum 
monthly  average  limitations  and  its  cori^sponding 
maximum  dailv  limitation 
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limitations  for  facilities  that  operate  in 
one  or  more  CWT  categories  for  the 
following  reasons  EPA  has  concluded 
that,  for  multiple  subcategor\'  facilities, 
the  limitations  adopted  in  this 
subcategor\'  in  combination  with  the 
certification  process  will  provide 
pollutant  removals  equal  to  or  greater 
than  those  projectfid  if  the  facility  elects 
to  comply  with  the  individual 
subcategor\-  limitations.  Further, 
analysis  shows  that  the  costs  for  multi- 
subcategor\-  facilities  to  complv  with  the 
multiple  wastestream  subcategory 
limitations  are  generally  equal  to  or  less 
than  the  costs  associated  with 
complying  with  each  applicable 
subcategor\''s  limitations  individuallv. 
Because  EPA  determined  that  costs  of 
complying  with  the  individual 
subcategon,  ITmits  are  achievable  and 
costs  of  complying  with  the  multiple 
subcategon.-  limits  are  no  greater.  EPA 
concluded  that  the  multiple  subcategory 
wastestream  limits  are  economically 
achievable. 

B.  Best  Conventional  Pollutant  Control 
Technology-  IBCTI 

In  todays  rule,  EPA  adopts  BCT 
limitations  equivalent  to  BPT  for  all 
subcategories.  In  deciding  whether  to 
adopt  different  BCT  limits.  EPA 
considered  whether  there  are 
technologies  that  achieve  greater 
removals  of  conventional  pollutants 
than  adopted  for  BPT.  aiid  whether 
those  technologies  are  cost-reasonable 
under  the  standards  established  by  the 
CWA.  and  implemented  through 
regulation.  EP.^  generally  refers  to  the 
decision  criteria  as  the  "BCT  Cost  Test  " 
For  all  four  subcategories.  EPA 
identified  no  technologies  that  can 
achieve  greater  removals  of 
conventional  pollutants  than  those  that 
are  the  basis  for  BPT  that  are  also  cost- 
reasonable  under  the  BCT  Cost  Test. 
Accordingly.  EPA  is  adopting  BCT 
effluent  limitations  equal  to  the  BPT 
effluent  limitations.  For  additional 
information  on  the  results  of  the  BCT 
Cost  Test,  refer  to  Section  X.F. 

C.  Best  Available  Technology 
Economically  Achievable  I  BAT  I 

EPA  today  is  adopting  BAT  effluent 
limitations  for  all  subcategories  of  the 
CWT  industry  based  on  the  same 
technologies  selected  as  the  basis  for 
BPT  for  each  subcategory  The  BAT 
limitations  are  the  same  as  the  BPT 
limitations  for  priority  and  non- 
conventional  pollutants.  As  described  in 
the  BPT  discussion,  in  general,  the 
adoption  of  this  level  of  control  will 
represent  a  significant  reduction  in 
pollutants  discharged  into  the 
environment  by  facilities  in  this 


industry.  Additionally.  EPA  has 
evaluated  the  economic  impacts 
associated  with  compliance  and  found 
the  technologies  to  be  economically 
achievable.  The  economic  analysis  is 
discussed  in  .Section  X.G. 

With  the  exception  of  the  metals 
subcategory,  EPA  has  not  identified  any 
more  stringent  treatment  technology 
option  different  from  those  evaluated  for 
BPT  that  might  repre.sent  best  available 
technology  economically  achievable  for 
this  industry 

For  the  metals  subcategory-.  EPA  did 
consider  as  BAT  technology  a  treatment 
technology  that  it  had  evaluated  for  the 
1999  proposal,  option  3.  based  on  the 
use  of  selective  metals  precipitation. 
However,  as  detailed  in  the  proposal  (64 
FR  2307-2308,  2312),  there  is  little 
additional  toxic  removal  associated  with 
option  3  while  the  costs  to  the  industry 
for  are  four  times  greater  than  the  cost 
of  the  BPT  option,  option. •• 

EPA  has  concluded  that  it  should  not 
adopt  BAT  limitations  based  on  Option 
3  for  several  reasons.  First,  the  option  3 
technology  may  not  be  the  best 
"available"  technology  for  existing 
metals  subcategory  facilities  because 
physical  constraints  may  prevent  its  use 
at  certain  facilities.  Currently,  only  one 
facility  in  the  metals  subcategory-  is 
employing  selec;tive  metals 
precipitation,  which  requires  the 
separation  and  holding  of  wastestreams 
in  numerous  treatment  tanks.  EPA  is 
aware  that  some  facilities  do  not  have, 
and  may  not  be  able  to  obtain,  sufficient 
space  to  install  the  additional  treatment 
tanks  that  would  be  needed  for  selective 
metals  precipitation.  .Second,  while  the 
removals  associated  with  option  4  are 
not  as  great  as  those  calculated  for 
option  3,  achievement  of  limitations 
based  on  the  option  4  technology  will 
still  represent  a  significant  advance  in 
removals  for  the  industry  over  those 
obtained  from  c:onventional 
precipitation  technology-.  Given  these 
factors.  EPA  has  concluded  it  should 
adopt  BAT  limitations  based  on  the 
option  4  technology. 

For  the  oils  and  organics 
subcategories,  as  detailed  in  the 
proposal  (64  FR  2312-2313),  EPA  has 
evaluated  treatment  technologies  for 
B.AT  limitations,  which  theoretically 
should  provide  greater  removal  of 
pollutants  of  concern.  For  example.  EPA 
identified  an  add-on  treatment 
technology  to  technologies  considered 
for  BPT — carbon  adsorption — that 
should  have  further  increased  removals 
of  pollutants  of  concern.  However. 


'  h\'.\'H  iliila  show  thai  option  3  would  remove 
approximately  b%  more  additional  toxic  pound- 
equivalents  than  option  4. 


EPA's  data  show  increases  rather  than 
decreases  in  concentrations  of  specific 
pollutants  of  concern.  EPA  has  found 
that  the  treatment  performance  of 
activated  carbon  is  sometimes 
unreliable  due  to  the  competitive 
adsorption  and  desorption  of  pollutants 
that  have  different  affinities  for 
adsorption  on  activated  carbon.  Also. 
pH  changes  of  the  wastewater  going 
through  the  carbon  adsorption  system 
may  cause  stable  metal  complexes  to 
dissolve  and  thus  cause  an  increase  in 
some  metal  concentrations  through  the 
adsorption  system.  Consequently,  EPA 
is  not  adopting  BAT  limitations  based 
on  this  technology. 

D.  New  Source  Performance  Standards 
tNSPSI 

As  previously  noted,  under  Section 
306  of  the  Act,  EPA  must  propose  and 
promulgate  Federal  standards  of 
performance  of  for  categories  of  new- 
sources.  Section  306(e)  provides  that, 
after  the  effective  date  of  the  standards 
of  performance,  the  owner  or  operator  of 
a  new  source  may  not  operate  the  source 
in  violation  of  any  applicable  standard 
of  performance.  The  statute  defines 
"standard  of  performance"  as  a  standard 
for  the  control  of  the  discharge  of 
pollutants  which  reflects  the  greatest 
degree  of  effluent  reduction  achievable 
through  application  of  the  best  available 
demonstrated  control  technologies, 
processes,  operating  methods  or  other 
alternatives,  including,  where 
practicable,  a  standard  permitting  no 
discharge  of  pollutants.  See  Section 
306(a)(1)  of  the  CWA,  33  U.S.C. 
1316(a)(1).  Congress  envisioned  that 
new  treatment  systems  could  meet 
tighter  controls  than  existing  sources 
because  of  the  opportunity  to 
incorporate  the  most  efficient  processes 
and  treatment  systems  into  plant  design. 
See  general  discussion  of  legislative 
history  in  American  Iron  and  Steel 
Institute  v.  EPA.  526  F.2d  1027.  1057- 
59  (3rd  Cir.  1975).  In  establishing  these 
standards.  Congress  directed  EPA  to 
consider  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements.  As  the  legislative 
history-  of  the  CWA  makes  clear, 
consideration  of  cost  in  establishing 
new  source  standards  is  given  less 
weight  than  in  establishing  BAT 
limitations  because  pollution  control 
alternatives  are  available  to  new  sources 
that  would  not  be  available  to  existing 
sources.  See  Legis.  Hist.  (Sen.  Muskie 
statement  of  House-Senate  Conference 
Report  on  1972  Act). 

For  the  oils  and  the  organics 
subcategory,  EPA  is  promulgating  NSPS 
that  would  control  the  same 
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conventional,  priority,  and  non- 
conventional  pollutants  as  the  BPT 
effluent  limitations.  The  technologies 
used  to  control  pollutants  at  existing 
facilities  are  fully  applicable  to  new 
facilities.  Therefore,  EPA  is 
promulgating  NSPS  oils  and  organics 
subcategory  limitations  that  are 
identical  to  BPT/BCT/BAT. 

For  the  metals  subcategory,  however, 
EPA  is  promulgating  NSPS  effluent 
limitations  based  on  a  technology  which 
is  different  from  that  iised  to  establish 
BPT/BCT/BAT  limitations.  EPA  is 
promulgating  NSPS  for  the  metals 
subcategory  based  on  the  NSPS 
technology  proposed  in  1999 — selective 
metals  precipitation,  liquid-solid 
separation,  secondary  precipitation, 
liquid-solid  separation,  and  tertiary 
precipitation  and  clarification.  This 
technology  (option  3)  provides  the  most 
stringent  controls  attainable  through  the 
application  of  demonstrated  technology. 
EPA  has  concluded  that  this  technology 
is  the  best  demonstrated  controlled 
technology  for  removing  metals  from  the 
metal  wastestreams  typically  treated  in 
the  CWT  industry.  Additionally,  EPA 
has  concluded  that  there  is  no  barrier  to 
entry  for  new  sources  to  install,  operate, 
and  maintain  treatment  systems  that 
will  achieve  discharge  levels  associated 
with  these  option  3  technologies.  See 
X.I  for  a  more  detailed  discussion  of 
EPA's  barrier  to  entry  analysis. 

An  additional  critical  factor  in  EPA's 
decision  is  that  new  facilities  will  not 
face  the  same  constraints  on  using 
selective  metals  precipitation  that 
existing  facilities  may.  Thus,  new 
facilities  in  configuring  their  operation 
will  have  the  opportunity  to  provide 
sufficient  space  to  operate  the  multiple 
tanks  associated  with  the  option  3 
technology. 

EPA's  determination  to  establish  new 
source  limitations  based  on  option  3  is 
also  tied  to  its  conclusion  that  facilities 
using  this  technology  have  the  technical 
capability  to  recover  and  reuse  metals, 
whereas  facilities  employing 
technologies  to  comply  with  option  4 
limitations  do  not  generally  have  the 
capability  to  reuse  the  metals  and  will 
dispose  of  metal-bearing  sludges  in 
landfills.  EPA's  analysis  shows  that  in 
the  event  that  a  new  facility  elects  to 
recover  and  re-use  metals  rather  than 
simply  treating  the  wastes,  the  start-up 
costs  for  the  option  3  technology  may 
actually  be  less  than  the  start-up  costs 
for  the  option  4  technology.  This  is 
because  of  the  significant  reduction  in 
RCRA  permitting  costs  associated  with 
recycling  activities  versus  wastewater 
treatment  activities.  Furthermore,  EPA 
has  examined  the  market  for  re-use  of 
metals  and  has  concluded  that  these 


markets  exist.  Consequently,  EPA  has 
concluded  that  metals  re-use  with 
option  3  is  viable.  As  such,  this 
technology  selection  promotes  the 
objectives  of  both  the  Clean  Water  Act 
and  the  Pollution  Prevention  Act.  While 
EPA  has  concluded  there  is  no  barrier 
to  entry  associated  with  the  option  3 
technology,  EPA  recognizes  that  a  CWT 
metals  recycling  facility  will  be  required 
to  be  somewhat  more  selective  about  the 
waste  receipts  it  accepts  than  a  CWT 
treatment  facility.  However,  EPA's  data 
show  that  the  vast  majority  of  metal- 
bearing  wastewaters  accepted  at  CWT 
facilities  are  not  dilute.  In  EPA's  view, 
this  is  because  generating  facilities  elect 
to  treat  dilute  metal-bearing 
wastestreams  on-site  because  of  the  ease 
in  treating  these  wastes  and  the  costs 
associated  with  the  transport  and 
treatment  of  these  dilute  wastes  off-site. 
Also,  there  is  a  large  amount  of  capacity 
available  at  existing  CWT  metals 
subcategory  facilities.  Consequently, 
EPA  has  concluded  that  existing  CWT 
metals  subcategory  facilities  already 
provide  adequate  capacity  for  dilute 
metal-bearing  wastestreams  in  the  event 
that  the  frequency  of  dilute  wastes  being 
transferred  off-site  for  treatment 
increases.  Finally,  EPA  notes  that  new 
CWT  metals  subcategory  facilities  are 
not  required  to  install  the  option  3 
technology  or  to  recover  metals. 
However,  EPA's  economic  analyses 
show  that  new  sources  should  carefully 
consider  recycling  as  an  alternative  to 
wastewater  treatment. 

The  Agency  used  performance  data 
from  the  CWT  metals  subcategory  BAT 
limitations  data  set  to  promulgate  NSPS 
limitations  for  oil  and  grease  because 
the  facility  from  which  the  NSPS 
limitations  were  derived  did  not  have 
oil  and  grease  in  its  influent  at  treatable 
levels  during  EPA's  sampling  episodes. 
EPA  has  concluded  that  transfer  of  this 
data  is  appropriate  given  that  the 
technology  basis  for  NSPS  includes 
selective  metals  precipitation  and  an 
additional  precipitation  step.  As  such, 
EPA  has  every  reason  to  conclude  that 
facilities  employing  the  NSPS 
technology  could  achieve  the 
limitations,  given  the  fact  that  the  oil 
and  grease  limitations  are  based  on 
performance  at  a  facility  employing 
fewer  treatment  steps. 

As  was  the  case  for  BPT/BAT,  the 
technology  basis  for  the  multiple 
wastestream  subcategory'  new  source 
limitations  reflects  the  technology  basis 
for  the  applicable  subcategories. 

E.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

Section  307(b)  of  the  Clean  Water  Act 
requires  EPA  to  promulgate 


pretreatment  standards  for  pollutants 
that  are  not  susceptible  to  treatment  by 
POTWs  or  which  would  interfere  with 
the  operation  of  POTWs.  EPA  looks  at 
a  number  of  factors  in  deciding  whether 
a  pollutant  is  not  susceptible  to 
treatment  at  a  POTW  or  would  interfere 
with  POTW  operations — the  predicate 
to  establishment  of  pretreatment 
standards.  First,  EPA  assesses  the 
pollutant  removals  achieved  by  directly 
discharging  CWT  facilities  using  BAT 
treatment.  Second,  for  CWT  facilities 
that  are  indirect  dischargers,  EPA 
estimates  the  quantity  of  pollutants 
likely  to  be  discharged  to  receiving 
waters  after  POTW  removals.  Third. 
EPA  studies  whether  any  of  the 
pollutants  introduced  to  POTWs  by 
CWT  facilities  interfere  with  or  are 
otherwise  incompatible  with  POTW 
operations.  In  some  cases,  EPA  also 
looks  at  the  costs,  other  economic 
impacts,  likely  effluent  reduction 
benefits,  and  treatment  systems 
currently  in-place  at  CWT  facilities. 
As  noted  above,  among  the  factors 
EPA  considers  before  establishing 
pretreatment  standards  is  whether  the 
pollutants  discharged  by  an  industry 
pass  through  a  POTW  or  interfere  with 
the  POTW  operation  or  sludge  disposal 
practices.  One  of  the  tools  traditionally 
used  by  EPA  in  evaluating  whether 
pollutants  pass  through  a  POTW,  is  a 
comparison  of  the  percentage  of  a 
pollutant  removed  by  POTWs  with  the 
percentage  of  the  pollutant  removed  by 
discharging  facilities  applying  BAT.  In 
most  cases.  EPA  has  concluded  that  a 
pollutant  passes  through  the  POTW 
when  the  median  percentage  removed 
nationwide  by  representative  POTWs 
(those  meeting  secondary-  treatment 
requirements)  is  less  than  the  median 
percentage  removed  by  facilities 
complying  with  BAT  effluent 
limitations  guidelines  for  that  pollutant. 
For  a  full  explanation  of  how  EPA 
performs  its  removal  analysis,  see 
Chapter  7  of  the  Technical  Development 
Document.  Based  on  EPA's  evaluation 
of  pass-through  potential.  16  of  the  19 
BAT  pollutants  regulated  by  the  metals 
subcategon,'.  14  of  the  22  BAT 
pollutants  regulated  by  the  oils 
subcategorv-,  5  of  the  17  BAT  pollutants 
regulated  by  the  organics  subcategor>-, 
and  up  to  27  of  the  38  potential  BAT 
pollutants  regulated  by  the  multiple 
wastestream  subcategorv-  would  pass 
through.  EPA  has  accordingly  adopted 
PSES  for  these  pollutants.  The  BAT 
pollutants  in  each  subcategorv'  that  were 
determined  to  pass-through  are  listed  in 
Tables  7-6  through  7-8  in  the  TDD. 

For  the  metal  and  organics 
subcategories,  the  Agency  today  is 
promulgating  pretreatment  standards  for 
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existing  sources  (PSES)  based  on  the 
same  technologies  as  adopted  for  BF'T 
and  BAT.'  EP.-\  has  determined  that  the 
technology  that  forms  the  basis  for  PSES 
for  this  final  rule  is  economicallv 
achievable  for  both  subcategories.  These 
standards  will  applv  to  e.xisting 
facilities  in  the  metals  and  organics 
subcategories  of  the  CWT  industry  that 
introduce  wastewater  to  publicly-owned 
treatment  works  (POTWs)  These 
standards  will  prevent  pass-through  of 
pollutants  from  POTVVs  into  receiving 
streams  and  also  help  control 
contamination  of  POT\V  sludge.  Today's 
pretreatment  standards  represent  a 
national  baseline  for  treatment  of  CAVT 
wastewaters.  Local  authorities  may 
establish  stricter  limitations  (based  un 
site-specific  water  quality  concerns  or 
other  local  factors)  where  necessary 

For  the  oils  subcategory.  EPA 
proposed  to  base  PSES  on  option  8  even 
though  option  9  (the  BAT  technology) 
achieved  greater  removals.  Option  8  is 
the  same  technology  as  option  9.  but 
does  not  include  the  secondarv  gravity 
separation  step.  At  that  time,  the 
economic  analysis  showed  that  the 
additional  costs  associated  with  option 
9  resulted  in  higher  economic  impacts 
for  the  subcategory-.  In  particular,  EPA 
expressed  concerns  about  the  economic 
impacts  of  the  more  expensive 
technology  for  small  businesses  in  the 
oils  subcategorv'.  Furthermore,  EPA 
estimated  that  pollutant  removals  (in 
pound-equivalents)  for  option  9  were 
only  one  percent  higher  than  the 
removals  for  option  8. 

Following  proposal.  EPA  finalized  its 
estimates  of  costs,  loadings  reductions, 
and  economic  impacts,  and  then  re- 
examined Its  technology  selection  for 
PSES  in  the  oils  subcategory.  As  part  of 
this  examination.  EPA  carefully 
considered  the  impacts  of  both  option  8 
and  option  9  and  the  differences 
between  them.  EPA  also  looked  at 
subsets  of  the  oils  facilities,  including 
the  set  of  small  businesses.  Based  on  an 
evaluation  of  all  factors.  EPA  has  not 
changed  the  technology  basis  from  the 
1999  proposal  and  today  sets  PSES 
standards  for  the  oils  subcategorv'  based 
on  option  8. 

The  Agency's  economic  analysis  is 
discussed  in  detail  in  Section  X  of  this 
preamble  and  Chapter  5  of  the  final  EA. 
Briefly,  in  evaluating  economic  impacts, 
EPA  looks  at  a  variety  of  impacts  to 
facilities  and  firms  (in  particular,  small 
businesses).  For  this  industry.  EPA 
determined  that  the  most  relevant 


^For  the  metals  subcategory,  the  technology  basis 
for  PSES  does  not  include  ;!;■  second  ciarificatiun 
step  since  this  step  was  only  included  to  meet  the 
transferred  TSS  limitations  that  apply  to  diret:! 
dischargers  only. 


economic  impacts  are  on  CWT 
processes  and  facilities.  Waste 
industries  such  as  the  CWT  industry'  are 
difficult  to  model  economically;  EP^'s 
first  attempts  to  model  CWT  operations 
as  part  of  a  larger  facility  greatly 
overestimated  closures  (see  Section  7.2 
of  the  199.T  EA  and  64  FR  2326).  EPA 
therefore  decided  to  examine  the 
impacts  on  the  CWT  operations  and,  in 
particular,  the  profitability  of  individual 
CWT  processes  and  facilities  (note  that 
a  CWT  "facility  "  is  all  of  the  CWT 
processes  at  a  given  facility  and  does 
not  include  the  non-CWT  operations  at 
a  given  facility). 

EPA  estimates  that  option  8  will  cost 
S8.2  million  per  year  while  option  9 
would  c:ost  $11.9  million  per  year.  As 
discus.sed  in  Section  X.H,  based  on 
these  costs  EPA  projects  10  process 
closures  (4.7  percent  of  indirect  oils 
processes)  and  12  facility  closures  (9.4 
percent  of  indirect  oils  facilities) 
associated  with  option  8.  EPA  projects 
15  process  closures  (7.0  percent  of 
indirect  oils  proc:esses)  and  12  facility 
closures  associated  with  option  9.  The 
incremental  economic  impact  of  option 
9  relative  to  option  8  for  oils  indirect 
dischargers  is  thus  five  process  closures. 
For  small  businesses,  however,  EPA 
projects  two  process  closures  (2.1 
percent  of  indirect  oils  processes  owned 
by  small  businesses)  and  eight  facility 
closures  (14.0  percent  of  indirect  oils 
facilities  owned  by  small  businesses)  for 
option  8.  EPA  projects  seven  process 
closures  (7.4  percent  of  indirect  oils 
processes  owned  by  small  businesses) 
and  eight  facility  closures  for  option  9. 
Thus,  small  businesses  represent  a 
significant  share  of  facility  closures  and 
all  of  the  additional  process  closures 
associated  with  moving  from  option  8  to 
option  9.  However.  EPA  estimates  lower 
additional  pollutant  removals  between 
option  8  and  option  9  than  estimated  in 
1999.  Today,  EPA  estimates  an 
incremental  pollutant  reduction  of  only 
2,644  pound-equivalents  between 
option  H  and  option  9,  compared  to 
J, 658  pound  equivalents  estimated  at 
the  1999  proposal  (see  Section  IV'. I  for 
a  discussion  of  changes  in  estimated 
pollutant  reductions).  EPA  has 
determined  that  achieving  these  slight 
additional  pound-equivalent  removals 
does  not  warrant  imposition  of  the 
additional  cost  and  impacts  of  option  9. 
.Ml  of  these  reasons  support  the 
selection  of  option  8  as  the  PSES 
technology  basis.  Therefore,  EPA  is 
promulgating  PSES  standards  for  the 
oils  subcategory  technology  based  on 
option  8. 

In  determining  economic 
achievabilitv  for  indirect  dischargers  in 
the  oils  subcategory,  EPA  acknowledges 


that  its  estimates  of  the  impacts  are  not 
trivial  (e.g.,  an  almost  10%  facility 
closure  rate).  However,  EPA  has 
determined  that  the  standards  are 
economically  achievable  for  the  oils 
subcategory  as  a  whole.  EPA  has 
concluded  that,  in  the  circumstances  of 
this  industry-,  the  costs  reflect 
appropriate  levels  for  PSES  control  for 
a  number  of  reasons.  First,  costs  are 
high  because  a  significant  number  of 
facilities  in  the  oils  subcategory  will 
require  major  upgrades  to  their  in-place 
treatment.  The  information  collected  for 
this  rulemaking  shows  that  many  of  the 
facilities  with  the  larger  impacts  have 
little  effective  treatment  in  place. 
Second,  this  rule  represents  the  first 
time  EPA  has  established  limitations 
and  standards  for  this  industry,  so  some 
economic  impact  may  be  expected. 
{American  Iron  and  Steel  Institute  v, 
EPA.  526  F.2d  1027,1052  (3rd  Cir. 
1975)). 

As  was  the  case  for  BPT/BAT,  the 
technology  basis  for  pretreatment 
standards  for  the  multiple  wastestream 
subcategory  reflect  the  technology  bases 
for  the  applicable  subcategories. 

F.  Pretreatw     t  Standards  for  New 
Sources  (PS  ^S) 

EPA  is  today  establishing 
pretreatment  standards  for  new  sources 
that  are  equal  to  NSPS  for  priority  and 
non-conventional  pollutants  for  the  oils 
and  organics  subcategories.  Since  the 
pass-through  analysis  remains 
unchanged,  for  these  subcategories,  the 
Agency  is  establishing  PSNS  for  the 
same  priority  and  non-conventional 
pollutants  as  are  being  established  for 
PSES.  EPA  considered  the  cost  of  the 
PSNS  technology  for  new  oils  and 
organics  facilities.  EPA  concluded  that 
such  costs  are  not  so  great  as  to  present 
a  barrier  to  entry,  as  demonstrated  by 
the  fact  that  currently  operating 
facilities  are  using  these  technologies. 
The  Agency  considered  energy 
requirements  and  other  non-water 
quality  environmental  impacts  and 
found  no  basis  for  any  different 
standards  than  the  selected  PSNS. 

For  the  metals  subcategory,  however, 
EPA  is  establishing  PSNS  based  on  a 
different  technology  than  that  proposed 
in  1999.  At  that  time,  EPA  proposed  to 
base  PSNS  on  the  option  3  technology. 
For  the  final  rule,  however,  EPA  based 
the  pretreatment  standards  for  new 
sources  on  the  option  4  technology.  EPA 
concluded  the  additional  removals 
projected  with  the  option  3  technology 
for  indirect  dischargers  do  not  justify 
the  selection  of  option  3.  This  is 
because,  unlike  in  the  case  of  direct 
dischargers,  a  significant  share  of  the 
additional  pollutant  removals  associated 
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with  option  3  for  indirect  dischargers 
will  occur  at  the  POTW  anyway. 
As  was  the  case  for  PSES,  the 
technology  basis  for  the  multiple 
wastestream  subcategory  new  source 
limitations  reflects  the  technology  basis 
for  the  applicable  subcategories. 

IX.  Compliance  Cost  and  Pollutant 
Reduction  Estimates 

A.  Regulatory  Costs 

The  Agency  estimated  the  cost  for 
CWT  facilities  to  achieve  each  of  the 
effluent  limitations  and  standards 
promulgated  today.  Chapter  11  of  the 


Final  Technical  Development  Document 
provides  information  on  the 
methodologies  used  to  estimate  these 
costs.  More  detailed  information, 
including  the  cost  curves  for  all 
treatment  technologies  considered  as 
the  basis  for  today's  rule,  are  located  in 
the  "Detailed  Costing  Document  for 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Centralized  Waste 
Treatment  Industry."  This  section 
summarizes  these  estimated  costs.  All 
cost  estimates  in  this  section  are 
expressed  in  terms  of  1997  dollars.  The 
cost  components  reported  in  this  section 
represent  estimates  of  the  investment 


cost  of  purchasing  and  installing 
equipment,  the  annual  operating  and 
maintenance  costs  associated  with  that 
equipment,  land  costs  associated  with 
equipment,  and  additional  costs  for 
discharge  monitoring. 

l.BPT  Costs 

Table  IX.B-1  summarizes,  by 
subcategory,  the  total  capital 
expenditures,  and  annual  O&M  costs  for 
implementing  BPT  (on  a  pre-tax, 
annualized  basis).  The  total  capital 
expenditures  for  BPT  are  estimated  to  be 
$5.32  million  with  aimual  O&M  costs  of 
$3.75  million. 


I 


Table  IX.B-1  .—Cost  of  implementing  BPT  Regulations 

[In  1997  dollars] 


Sutx^ategory 


Number  of 
facilities  ^ 


Total  capital 
and  land  costs 


Annual  O&M 
costs 


Pre-tax 

annualized 

costs 


Metals  Treatment  and  Recovery  

Oils  Treatment  and  Recovery 

Organics  Treatment  

Multiple  wastestream  Subcategory  2 
Total  for  All  Subcategories  3  


9 
5 
4 
3 

14 


4,069,600 
1.168.100 
80.000 
1.836,200 
5.317,700 


3,103,200 

432.100 

215.800 

3,618.300 

3.751,100 


3,544.900 

542.400 

221.900 

4,357,000 

4,309,200 


1  There  are  14  direct  dischargers.  Because  some  direct  dischargers  include  operations  in  more  than  one  subcategory,  the  sum  of  the  facilities 

with  oneratlons  in  anv  one  sutxateaory  exceeds  the  total  numtier  of  facilities.  ,    ^^  ,_    .  1    ..  . 

^T^esSlt^aJlUes  tSlTacXies  that  accept  waste  in  multiple  subcategories  elect  to  comply  wrth  the  singe  Subcategory  Imirtations 
3  This  total  assurnes  that  all  facilities  that  accept  waste  in  multiple  subcategories  elect  to  comply  with  each  set  of  limitations  separately 


2.  BCT/BATCosts 

The  costs  of  compliance  for 
implementing  BCT/BAT  are  identical  to 
the  cost  of  compliance  with  BPT 
because  the  technology  used  to  develop 


BCT/BAT  limitations  is  identical  to 
BPT. 

3.  PSES  Costs 

The  Agency  estimated  the  cost  for 
implementing  PSES  applying  the  same 
assumptions  and  methodology  used  to 


estimate  the  cost  of  implementing  BPT. 
Table  IX.B-2  summarizes,  by 
subcategory',  the  capital  expenditures 
and  armuai  O&M  costs  for  implementing 
PSES.  The  total  capital  expenditures  for 
PSES  are  estimated  to  be  $52.6  million 
with  annual  O&M  costs  of  $25.5  million. 


Table  IX.B-2,— Cost  of  Implementing  PSES  Regulations 

[In  1997  dollars] 


Subcategory 


Number  of 
facilities  ^ 


Total  capital 
and  land  costs 


Annual  O&M 
costs 


Pre-tax 
annualized 


Metals  Treatment  and  Recovery  

Oils  Treatment  and  Recovery 

Organics  Treatment  

Multiple  wastestream  Subcategory  2 
Total  for  All  Subcategories  3 


44 

127 

16 

24 

151 


11.111.100 
23.834,000 
17.709.200 
44,576,100 
52,654,300 


10.242,100 
12.484.400 
2,766.200 
20.392,700 
25.792,700 


11,449,600 
14,797,600 
4,592.800 
24,875900 
30,840,000 


1  There  are  151  indirect  dischargers.  Because  some  indirect  dischargers  include  operations  in  more  than  one  subcategory,  the  sum  of  the  fa- 
^"^'?^is*rstfm^t?Surs^;aTair^^^^^^^  'w^^sl^tl  ^SlSSnes  elect  to  comply  with  the  single  waste  subcategory  l.mita- 

*'°3This  total  assumes  that  all  facilities  that  accept  waste  in  multiple  subcategories  elect  to  comply  with  each  set  of  limitations  separately. 


B.  Pollutant  Reductions 

The  Agency  estimated  pollutant 
reductions  for  CWT  activities  achieving 
each  of  the  effluent  limitations  and 
standards  promulgated  today.  This 
section  summarizes  these  estimated 
reductions  and  Chapter  12  of  the 
technical  development  document 
discusses  the  methodology  in  detail.  For 
multiple  subcategory  facilities,  EPA 


estimated  pollutant  reductions 
assuming  facilities  will  elect  to  comply 
with  each  subcategory's  limitations 
separately.  Table  IX,C-1  summarizes,  by 
subcategory,  the  reduction  in  discharge 
of  pollutants  for  implementing  BPT/ 
BAT.  For  multiple  subcategory  facilities 
which  elect  to  comply  with  the  multiple 
wastestream  subcategory  limitations, 
EPA  estimates  pollutant  removals  will 


be  equal  to  or  greater  than  those 
presented  here, 

1,  Conventional  Pollutant  Reductions 

The  Agency  estimates  that  this 
regulation  will  reduce  BOD^  discharges 
by  approximately  5.0  million  pounds 
per  year,  TSS  discharges  by 
approximately  4.4  million  pounds  per 
year,  and  oil  and  grease  discharges  by 
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approximately  0.3  million  pounds  per 
year 

2.  Priority  and  Non-Conventional 
Pollutant  Reductions 

Today's  rule  will  reduce  discharges  of 
priority  and  non-conventional 
pollutants.  Because  EPA  has 


promulgated  BAT  limitations  equivalent 
to  BFH'.  EPA  estimates  pollutant 
reductions  associated  with  BPT  and 
BAT  will  be  equal. 

a.  Direct  Discharge  Facilities  (BPT/ 
BAT)  The  estimated  reductions  in 
priority  and  non-conventional 
pollutants  directly  discharged  in  treated 


final  effluent  resulting  from 
implementation  of  BPT/BAT  are  listed 
in  Table  IX.C-1.  The  Agency  estimates 
that  promulgated  BPT/BATregulations 
will  reduce  direct  discharges  of  priority 
and  non-conventional  pollutants  by 
approximately  2.7  million  pounds  per 
vear. 


Table  IX. C-1— Reduction  in  Direct  Discharge  of  Priority  and  Non-Conventional  Pollutants  After 

Implementation  of  BPT/BAT  Regulations 


SutKategory 


Pnonty  metal 

and  organlcs 

compounds 

lbs/year 


Non-pnonty 
metal  and  or- 
ganic com- 
pounds lbs/ 
year 


Total  metal 

and  organic 

compounds 

lbs/year 


Total  Ibs- 

equivalenV 

year 


Metals  Treatment  and  Recovery 

Oils  Treatment  and  Recovery 

Organics  Treatment '     


Total  Removals  for  all  Subcategories 


981,200 

2,100 

0 


1,708,600 

23,100 

0 


983,300 


1,731,700 


2,689,800 

25,200 

0 


377,800 

1,800 

0 


2.715.000 


379,600 


EPA  estimates  there  will  be  no  additional  removal  of  organic  compounds  for  tfie  organics  subcategory,  because  all  facilities  had  the  treat- 
ment-in-place  for  removal  of  organic  compounds 


b.  PSES  Effluent  Discharges  to 
POnVs.  Table  IX.C-2  lists  the  estimated 
reductions  in  prioritv  and  non- 
conventional  pollutants  indirectlv 
discharged  to  POTVVs  resulting  from 
implementation  of  PSES.  The  Agency 
estimates  that  promulgated  PSES 


regulations  will  reduce  indirect  facility 
discharge  to  POTWs  by  1 .9  million 
pounds  per  year.  These  figures  are  not 
adjusted  for  pollutant  removals 
expet  ted  from  POTWs,  and  thus  do  not 
reflect  reductions  in  discharges  to 
waters  of  the  U.S.  Estimated  reductions 


in  pollutants  discharged  indirectly  to 
surface  waters  are  provided  on  a 
subcategory  basis  in  Tables  12-10 
through  12-13  of  the  technical 
development  document. 


Table  IX.C-2- 


-Reduction  in  Discharges  to  POTWs  of  Priority  and  Non-Conventional  Pollutants  After 
Implementation  of  PSES  Regulations 


Subcategory 


Metals  Treatment  and  Recovery  

Oils  Treatment  and  Recovery 

Organics  Treatment  

Total  Removals  for  Ail  Subcategones 


Pnonty  metal 

and  organics 

compounds 

lbs/year 


Non-pnonty 
metal  and  or- 
ganic com- 
pounds lbs/ 
year 


Total  metal 

and  organic 

compounds 

lbs/year 


Total  lbs- 
equivalent/ 
year 


X.  Economic  Analyses 
A.  Introduction 

EPA's  economic  analysis  for  this 
regulation  assesses  the  costs  and  a 
variety  of  impacts.  The  record  for  the 
final  rule  contains  the  detailed  results  of 
this  analysis.  This  section  reviews  that 
analysis.  A  report  titled   'Econumic 
Analysis  of  Final  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Centralized  Waste  Treatment  Industn,'" 
(hereinafter  "final  EA")  summarizes  the 
results  of  that  assessment.  The  EA 
estimates  the  economic  and  fin^mcial 
costs  of  compliance  with  the  final 
regulation  on  individual  process  lines, 
facihties  and  companies.  The  EA  also 
considers  impacts  on  new  sources. 
Community  impacts,  foreign  trade 


impacts,  market  impacts,  and  an 
"environmental  justice"  analysis  are 
also  presented  there.  The  EA  also 
includes  a  Regulatory  Flexibility 
Analysis  detailing  the  effects  on  small 
CWT  businesses.  The  results  of  a  cost- 
effectiveness  analysis  are  in  a  report 
titled  "C^ost-Effectiveness  Analysis  of 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  CWT  Industry." 
EPA  has  used  the  same  methodologv  for 
estimating  compliance  costs  and 
impacts  of  the  final  rule  as  it  used  for 
the  1499  proposal  except  for 
adjustments  to  costs  discussed  under 
section  IV. I  above. 


B.  Annualized  Compliance  Cost 
Estimate 

As  discussed  previously,  EPA 
identified  223  CWT  facilities,  including 
14  direct  dischargers,  151  indirect 
dischargers,  and  58  zero  discharge 
facilities.  EPA  calculated  the  economic 
impact  on  each  of  the  facilities  based  on 
the  cost  of  compliance  using  the 
selected  technology  basis  for  the  final 
limitations  and  standards.  For  direct 
dischargers,  EPA  calculated  impacts  for 
compliance  with  the  selected  BPT/BCT/ 
BAT;  for  indirect  dischargers,  EPA 
calculated  impacts  for  compliance  with 
PSES.  As  detailed  previously  in  Section 
VIII,  EPA  based  the  final  limitations  on 
metals  option  4,  oils  option  9.  and 
organics  option  4  and  the  final 
standards  on  metals  option  4.  oils 
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option  8.  and  organics  option  4.  EPA 
conservatively  assigned  costs  to  a 
facility  with  processes  in  multiple 
subcategories  for  meeting  the  limits  or 
standards  in  each  subcategory  although 
an  alternative  costing  scheme  was  also 
applied. 

The  technologies  that  are  the  basis  for 
today's  final  rule  are  estimated  to  have 
a  total  pre-tax  annualized  cost  of  $35.1 
million  (unlike  the  costs  presented  in 
Section  IX.B,  these  costs  are  annualized 
to  represent  the  yearly  cost  of 
compliance).  Table  X.B-1  presents  the 
total  annualized  costs  for  BPT/BCT/BAT 
and  PSES  in  1997  dollars  for  the  entire 
CWT  industry.  This  table  differentiates 
between  pre-tax  annualized  costs  and 
post-tax  annualized  costs.  The  pre-tax 
annualized  costs  are  the  engineering 
estimates  of  annualized  control  costs, 
but  the  post-tax  costs  more  accurately 
reflect  the  costs  businesses  will  inciu'. 
For  that  reason,  post-tax  costs  are  used 
in  the  economic  impact  analysis.  Pre-tax 
costs,  however,  more  accurately  reflect 
the  total  cost  to  society  of  the  rule  and 
are  used  in  the  cost-effeetiveness 
analysis  and  elsewhere. 

Table  X.B-1— Total  Annualized 
Costs 

($1997) 


I 


BPT/BCT/BAT 
Costs  (Direct 
Dischargers) 

PSES  Costs  (Indi- 
rect Dischargers) 

Total  Costs 


C.  Economic  Description  of  the  CWT 
Industry  and  Baseline  Conditions 

The  1999  proposal  and  Chapter  2  of 
the  Final  EA  detail  the  current 
economic  conditions  in  the  industry 
and  the  data  sources  used  in 
determining  these  conditions.  This 
section  updates  the  information 
presented  at  the  time  of  the  1999 
proposal. 

EPA  now  estimates  that  there  are  223 
CWT  facilities.  EPA  includes  211  CWT 
facilities  in  its  economic  baseline.^  207 
facilities  are  commercial,  accepting 
waste  generated  by  other  facilities  and/ 
or  generators  for  treatment  and/or 
recovery  for  a  fee.  Three  facilities  are 
non-commercial  facilities  that  accept 
waste  from  off-site  for  treatment  and/or 


"^Twelve  zero  dischargers  were  identified  after 
proposal  for  which  EPA  does  not  have  adequate 
data  to  perform  modeling.  They  are  therefore  not 
included  in  the  economic  baseline. 


recovery  exclusively  from  facilities 
under  the  same  ownership,  and  one  is 
owned  by  the  Federal  government  and 
is  treated  as  noncommercial.  Some 
facilities  perform  both  conunercial  and 
non-conunercial  operations.  For  the 
purposes  of  this  analysis,  a  facility's 
commercial  status  refers  only  to  the 
operations  subject  to  today's  final  rule 
and  not  other  operations  at  that  facility. 
That  is,  a  facility  that  performs  non- 
commercial CWT  operations  along  with 
other  non-CWT  conunercial  operations 
would  still  be  considered  a  non- 
commercial facility. 

The  167  companies  owning  CWT 
facilities  range  from  large,  multi-facility 
companies  to  small  companies  that 
operate  only  a  single  facility.  Company- 
level  sales  information  is  available  or 
estimated  for  208  facilities.  Company 
level  profit  information  is  available  for 
144  facilities.  One  hundred  and  nine 
companies  own  these  144  facilities.  EPA 
currently  estimates  that  82  companies 
owning  CWT  facilities  (including  zero 
discharge  facilities)  are  small  businesses 
(for  the  purposes  of  this  analysis,  EPA 
has  defined  small  businesses  as 
companies  with  less  than  $6  million  in 
annual  revenues — see  Section  X.M). 
Sixty-three  small  companies  own  two 
direct  discharging  facilities  and  61 
indirect  discharging  facilities. 

D.  Economic  Impact  and  Closure 
Methodology 

1 .  Overview  of  Economic  Impact 
Methodology 

There  are  no  differences  between  the 
economic  methodology  used  for  the 
1999  proposal  and  the  current 
methodology.  Standard  economic  and 
financial  anedysis  methods  are  used  to 
assess  the  economic  effects  of  the 
proposed  regulation.  These  methods 
incorporate  an  integrated  view  of  CWT 
facilities,  the  companies  that  own  these 
facilities,  the  markets  the  facilities 
serve,  and  the  communities  where  they 
are  located. 

CWT  facilities  are  divided  into  two 
groups:  commercial  (those  that  charge  a 
fee  for  their  services)  and 
noncommercial  (those  that  handle  intra- 
company  waste).  Impacts  an 
conunercial  CWT  facilities  are  estimated 
based  on  the  results  of  a  market  model 
that  allows  facilities  to  adjust  operations 
in  response  to  changes  in  operating 
costs.  The  market  model  predicts 
adjustments  in  market  prices  and 
quantities  and  facility-level  changes  in 
revenues  and  employment.  (EPA  also 
performed  sensitivity  analysis  in  which 
prices  do  not  adjust.)  After  the  markets 
and  facilities  have  responded  to  the 
regulation,  facilities  are  assumed  to 


close  CWT  treatment  operations  (or 
processes)  for  which  operating  costs 
(including  compliance  costs)  exceed 
operating  revenues.  Because  non- 
commercial CWT  facilities  do  not 
operate  in  the  markets  defined  by  the 
model,  impacts  on  these  facilities  are 
estimated  at  the  company  level, 
assuming  that  the  firm  must  absorb  the 
full  cost  of  compliance.  For  a  detailed 
description  of  the  economic 
methodology  see  the  1999  proposal  (64 
FR  2324)  and  Chapter  5  of  the  Final  EA. 

In  the  economic  analysis,  EPA 
examines  impacts  on  conunercial  CWT 
facilities  in  terms  of  closures,  but 
focuses  on  potential  closures  of  CWT 
processes  by  examining  the  costs  and 
revenues  of  each  waste  treatment  or 
recover\'  operation  with  the  regulation 
in  effect.  (This  isolates  the  analysis  to 
examine  only  CWT  operations  and  not 
overall  facility  operations).  If  with- 
regulation  costs  of  the  operation  exceed 
revenues,  then  the  model  predicts 
(assumes)  that  the  operation  shuts 
dowm.  This  is  called  a  "process 
closure."  If  all  the  CWT  treatment 
processes  at  a  facility  are  estimated  to 
shut  down,  this  is  called  a  "facility 
closure."  This  does  not  mean  that  if  a 
CWT  facility  with  other  non-CWT 
operations  experiences  a  facility  closure 
that  the  entire  facihty  shuts  dowTi;  other 
operations  at  a  facility  are  not  included 
in  the  economic  modeling,  only  CWT 
operations.  Employment  losses  are 
calculated  from  process  closiu-es. 
facility  closiu-es.  and  from  reductions  in 
waste  treated  by  process  lines  that  do 
not  close.  In  all  cases,  the  reduction  in 
employment  is  calculated  as  a 
percentage  decrease  of  the  facility's  total 
CWT  employment  proportionate  to  the 
percentage  reduction  in  waste  treated 
(this  does  not  account  for  any  possible 
increases  in  employment  due  to  the 
regulations). 

EPA  notes  that  its  model  for  the  1999 
proposal  and  the  final  rule,  unlike  the 
market  model  used  for  the  1995 
proposal,  does  not  assume  that 
wastewater  from  processes  or  facilities 
that  close  will  be  transferred  to  another 
facility  in  the  market.  Although  the 
model  assumes  the  price  increase 
caused  bv  increased  compliance  costs 
forces  the  total  quantity  of  waste  treated 
in  the  market  to  decline  (the  amount  of 
this  decline  is  governed  by  the  elasticity 
of  demand  for  a  market),  some  of  the 
waste  previously  treated  at  a  facility  that 
closes  will  be  treated  at  other  facilities. 
By  assuming  that  all  changes  in  quantity 
occur  at  the  highest-priced  facilities  and 
that  waste  is  not  sent  to  other  facilities, 
EPA  is  assuming  an  all-or-nothing 
impact.  The  model  may  overstate 
impacts  at  those  facilities  that  could 
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arcept  waste  from  rini)ther  fa;  ;lit\  tii.it 
closes.  Converselv.  the  modi'l  iii,i\ 
understate  impacts  at  thcise  farilitifs 
that  ciannot  raise  their  price  as  imich  ,is 
projected,  (EPA  solicited  ( riniinents  on 
this  issue  and  on  appropriate  was  s  to 
model  this  transfer  but  received  none. 
so  no  c;hanues  were  made  to  the 
methodology  ) 

C'hanges  in  facility  re\enues  and  ciosts 
result  in  changes  in  the  revenues  and 
costs  of  the  companies  owning  the 
facilities,  and  thus  changes  in  ((impanv 
profits.  Increased  borrowing  and 
changes  in  the  assets  owned  bv  the 
companies,  together  with  changes  in 
profits,  result  in  changes  in  overall 
company  financial  health  EP.\ 
evaluates  companv-levei  impai  ts  b\ 
examining  changes  in  company  profit 
margins  and  returns-to-assets  test  These 
results  are  presented  separated  for 
small  businesses   For  small  businesses, 
EPA  also  evaluatt's  the  ei  onomic 
impacts  using  a  cost-to-sales  test, 
comparing  company  complianc  e  (~osts 
to  baseline  sales  (unadjusted  for  (  nst 
pass-Lhrough) 

Finally,  the  (  ommunities  wher*-  the 
CWT  facilities  are  located  mav  be 
affected.  Obviously,  if  facilities  cut  back 
operations,  emplovment  and  income 
may  fall,  sending  ripple  effec  ts 
throughout  the  local  communitv.  On  the 
other  hand,  there  may  be  increased 
employment  associated  with  operating 
the  pollution  controls  associated  with 
the  regulation,  resulting  in  increased 
community  employment  and  inc:ome 
Facilitydevel  changes  in  emplovment 
are  used  to  calculate  total  emplovment 
changes.  At  the  same  time,  for  the 
communities  in  whK;h  fAVT  fac  ilitifs 


<ir''  located,  water  quality  may  be 
expei  ted  to  unprove. 

2.  Commrnts  on  E( onomir  Sffthodulogv 

During  the  SHAR  Panel  consideration 
ot  thi'  l')')"^)  proposal,  the  Small  Business 
.\dininistration  (.SBA)  e.xpressed 
I  OIK  I'r.i  that  EPA's  economic 
niethodologv  understates  impacts.  In 
particular,  .SBA  questioned  the  elasticity 
of  demand  .issumption  used  bv  the 
.\gencv.  which  affects  the  extent  to 
whu:h  facilities  will  be  able  to  pass  on 
(  ost  increases  to  their  customers.  As 
discussed  in  the  final  EA  and  this 
notice,  the  elasticity  of  demand  (which 
varies  depending  on  the  number  of 
fa(  ilities  in  each  market)  is  based  on 
economu  reas(jning  that  the  Agency 
determines  to  be  sound  and  reflects  the 
limited  empirical  evidence  available  in 
the  literature  In  response  to  SBA's 
( omnu'iit  (but  prior  to  the  1999 
proposal),  EPA  reexamined  the 
literature  and  attempted  to  contact 
waste  generators  to  obtain  further 
information  on  their  responsiveness  to 
the  price  of  ('\VT  services.  EPA 
identified  several  additional  empirical 
studies  that  support  the  elasticity 
parameters  used  in  the  EA.  The  Agencv 
has  not  been  successful,  however,  in 
eluiting  information  from  waste 
generators.  In  the  1999  proposal,  EPA 
soli(  ited  comment  an  the  elasticity 
parameter  and  requested  data  that  EPA 
(duld  use  to  cal(  ulate  the  parameter,  but 
rei'eived  neither.  EPA  is  therefore  not 
altering  its  i:hoice  of  parameters.  For  a 
(  omplete  discussion  of  the  elasticity 
(larameters  used  in  this  analysis,  see 
.\ppeniii\  E  of  the  proposal  EA. 

Table  X.E-1.— BPT  Cost  Analysis 


In  Appendix  E  to  the  proposal  EA, 
EPA  presents  a  sensitivity  analysis  that 
assumes  that  CWT  facilities  are  unable 
to  pass  costs  to  their  customers.  In  this 
analysis,  impacts  on  direct  dischargers 
are  unchanged,  but  impacts  on  indirect 
dischargers  increase  from  13  to  16 
facility  closures  and  from  16  to  29 
process  closures. 

E.  Costs  and  Economic  Impacts  of  BPT 

For  BPT,  EPA  evaluates  treatment 
options  first  by  calculating  pre-tax  total 
annualized  costs  and  total  pollutant 
removals  in  pounds.  The  ratios  of  the 
costs  to  the  removals  for  each  option 
considered  for  the  final  rule  are 
presented  in  Table  X.E-1.  (EPA  is  no 
longer  considering  two  options 
considered  in  the  1999  proposal:  metals 
option  2  and  organics  option  3.  See  64 
FR  2308  and  64  FR  2312.)  In  all  cases 
throughout  section  X.  estimated  costs 
and  impacts  for  facilities  with 
operations  in  multiple  operations  are 
presented  assuming  that  the  facilities 
comply  with  the  limits  for  each 
subcategory  separately,  rather  than  with 
the  limits  for  the  multiple  wastestream 
subcategory.  See  section  VIII. A. 4) 

EPA  based  the  selected  BPT  options 
for  the  metals,  oils,  and  organics 
subcategories  on  option  4.  option  9.  and 
option  4,  respectively.  As  detailed  in 
Section  VTII.A.3,  all  direct  dischargers 
in  the  organics  subcategory  employ  the 
BPT  technology  basis.  As  such,  other 
than  monitoring  costs,  EPA  assigned  no 
compliance  costs  to  these  facilities  nor 
did  it  estimate  incremental  pollutant 
removals. 


Option 


Pre-tax  total  Conventional  Average  cost 
annualized  pollutant  re-  reasonable- 
costs                   movals  ness 
($1997  million)  (million  lbs)  (1997  $/lb) 


Metals  Subcategory— 9  Facilities 


4 
3 


$3.54 
14.8 


8.77 
9.33 


$0.40 
1.59 


Oils  Subcategory— 5  FacilKtes 


0.542 


0.865 


063 


Organics  Subcategory— 4  Facilities 


0  222 


n/a 


'  Since  all  direct  disctiarging  oils  facilities  already  have  treafment-in-place  equivalent  to  secondary  gravity  separation  EPA  did  not  consider  the 
Option  8  technology 


Table  X.E-2  presents  the  economic 
impact  results  for  the  selected  BPT 
options.  Options  in  the  Metals  and 
Organics  subcategories  more  stringent 


than  promulgated  BPT  are  evaluated  in 
.Sections  X.F  and  X.C.  Impacts  are 
presented  for  process  closures,  facility 
c  losures.  and  employment  losses. 


Process  closures  Sre  a  direct  output  of 
the  market  model.  EPA  concludes  that 
a  facility  will  close  if  all  of  the  processes 
at  a  facilitv  close. 
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Table  X.E-2.— Economic  Impacts  of  BPT  Options 


Option 


Post-tax  total 
annualized 

costs 
($1997  M) 


Process 
closures 


Facility 
closures 


Total  employ- 
ment losses 


Metals  Subcategory— 9  Facilities 


$2.19 


39 


Oils  Subcategory— 5  Facilities 


0.348 


Organics  Sut>category — 4  Facilities 


0.138 


1  Since  all  direct  discharging  oils  facilities  already  have  treatment-in-piace  equivalent  to  secondary  gravity  separation.  EPA  did  not  consider  the 
Option  8  technology. 

I 

EPA  projects  that  the  selected  BPT 
regulations  will  result  in  only  one 
process  closure  and  one  facility  closure 
in  the  metals  subcategory;  two  process 
closures,  but  no  facility  closures,  in  the 
oils  subcategory;  and  only  2  process 
closures,  but  no  facility  closures,  in  the 
organics  subcategory.  The  summed  job 
losses  for  the  BPT  options  are  47.  (There 


are  no  job  losses  associated  with  the 
organics  subcategory  even  though  there 
are  two  process  closures  because  job 
losses  are  proportional  to  flow.  The 
organics  flow  at  the  facilities  with  the 
process  closures  is  so  low  compared  to 
the  facility  flow  that  there  are  no 
proportional  job  losses.) 


Many  facilities  in  the  CWT  industry 
have  operations  in  more  than  one 
subcategory.  EPA  therefore  evaluated 
the  impacts  of  a  combined  BPT  option 
on  all  direct  dischargers.  The  combined 
impacts  of  this  option  are  presented  in 
Table  X.E-3. 


Table  X.E-3.— Economic  Impacts  of  Combined  BPT  Option 


Option 


Post-tax  total 
annualized 

costs 
($1997  M) 


Process 
closures 


Facility 
closures 


Total  employ- 
ment losses 


All  Direct  Discliargers— 14  Facilities 


Combined 


$2.68 


I 

EPA  projects  that  the  final  BPT 
regulations  will  result  in  three  process 
closures,  two  facility  closures,  and  a 
total  employment  loss  of  47  jobs.  The 
totals  for  the  individual  subcategories 
shown  in  Table  X.E-2  do  not  add  to  the 
totals  shown  in  Table  X.E-3  because  a 
facility  may  have  operations  in  more 
that  one  subcategory.  For  example,  a 
closure  is  coimted  when  all  of  the 
processes  at  a  given  facility  close,  and 
a  process  closure  is  counted  when  one, 
but  not  all,  of  the  processes  close. 
Therefore,  for  facilities  with  process 
closures  in  more  than  one  subcategory, 
the  analysis  of  the  combined  option  can 
show  a  lower  number  of  process 
closures  and  a  higher  number  of  facility 
closures. 

F.  Results  ofBCT  Cost  Test 

In  July  1986,  EPA  explained  how  it 
developed  its  methodology  for  setting 
effluent  limitations  based  on  BCT  (51 
FR  24974).  EPA  evaluates  the 


reasonableness  of  BCT  candidate 
technologies — those  that  remove  more 
conventional  pollutants  than  BPT — by 
applying  a  two-part  cost  test:  a  POTW 
test  and  an  industry  cost-effectiveness 
test. 

EPA  first  calculates  the  cost  per 
pound  of  conventional  pollutant 
removed  by  industrial  dischargers  in 
upgrading  from  BPT  to  a  BCT  candidate 
technology,  and  then  compares  this  cost 
to  the  cost  per  pound  of  conventional 
pollutants  removed  in  upgrading 
POTWs  to  advanced  secondary 
treatment.  The  upgrade  cost  to  industry 
must  be  less  than  the  POTW  benchmark 
of  $0.25  per  pound  (in  1976  dollars)  [i.e. 
"the  POTW  test").  In  the  industry  cost- 
effectiveness  test,  the  ratio  of  the 
incremental  BPT  to  BCT  cost  divided  by 
the  BPT  cost  for  the  industry  must  be 
less  than  1.29  (that  is,  the  cost  increase 
must  be  less  than  29  percent). 

Table  X.F-1  presents  the  calculations 
for  the  BCT  cost  test  for  the  metals 


47 


subcategory.  For  option  3  (the  only  more 
stringent  option  considered  for  the 
metals  subcategory  in  the  final  rule),  the 
table  presents  costs  and  conventional 
pollutant  removals  and  compares  them 
to  the  BPT  baseline,  option  4.  For  a 
candidate  BCT  option  to  pass  the  POTW 
test,  the  ratio  of  costs  to  removals  for 
that  option  must  be  less  than  $9.71 
(Si 997)  per  pound.  Option  3's  ratio  is 
$20.11,  well  above  the  benchmark  of 
$0.71,  so  it  fails  the  POTW  test.  This 
option  therefore  does  not  pass  the  BCT 
cost  test  and  it  is  not  necessary  to 
perform  the  industry  cost-effectiveness 
test.  Thus.  BCT  is  set  equal  to  BPT. 

For  the  final  CWT  rule,  EPA  did  not 
consider  any  technologies  for  the  oils 
and  organics  subcategories  that  are  more 
stringent  than  the  selected  BPT 
technology  basis.  As  such.  EPA  did  not 
perform  a  BCT  cost  test  for  these 
subcategories  and  set  BCT  equal  to  BPT. 
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Table  X.F-1 


-BCT  Cost  Test  Calculations 

[Metals  Subcategory] 


Option 


4(BPT)  

3  (BCT  Candidate) 


Pre-tax  total 

annualized 

costs 

(S1997  M) 


Conventional 

pollutant 

removals 

(M  lbs) 


S3.54 
148 


877 
9  33 


Ratio  of  costs 
to  removals  for 
BCT  candidate 

(S/  lb) 


n/a 
S20  11 


Does  the  BCT 

candidate 

pass  POTW 

tesf 


n/a 
no 


G.  Costs  and  Economic  /mparfs-  nf  BAT 
Options 

EP.-\  dlsn  pvdludtf'd  nptinn-,  innre 
strinoent  than  BPT  in  tht'  mctaU 
subcdtegon-  for  BAT  (in  the  oiLs  and 
organics  subcategories.  EPA  set  BPT 


equal  fn  the  most  stringent  option  that 
It  I  nnsidered  for  the  final  rule).  This  is 
metals  option  A.  For  a  given  technology 
tn  be  the  basis  for  BAT  limitations  it 
must  be  economically  achievable.  EPA 
IS  todav  adopting  BAT  limitations 


equivalent  to  BPT  for  all  subcategories; 
economic  impacts  are.  therefore, 
equivalent  to  those  presented  in  Section 
X.E  for  the  final  BPT  limits.  Table  X.G- 
1  presents  the  economic  impact  results 
for  the  options  considered  for  BAT. 


Table  X.G-1.— EcoNOfviic  Impacts  of  BAT  Options 


Option 


Post-tax  total 

annualized 

costs 

(S1997M1 


Process 
closures 


Facility 
closures 


Total  employ- 
ment losses 


Metals  Subcategory — 8  Facilities 


S2  19 
9.01 


39 
40 


Oils  Subcategory — S  Facilities 


0348 


Organics  Subcategory — 4  Facilities 


0263 


0 


0 


Since  all  direct  discharging  oils  facilities  already  have  Ireatment-m-place  equivalent  to  secondary  gravity  separation   EPA  did  not  consider  the 
option  8  technology 


EPA  projects  (see  Table  X.E-3)  that 
the  selected  BAT  regulations  will  result 
in  three  process  closures,  two  facility 
closures  and  47  job  losses.  The 
projected  closure  impacts  for  the 
rejected  metals  option  are  equivalent  to 
the  impacts  for  the  selected  option, 
although  there  are  slightly  more 
employment  losses  for  the  rejected 
metals  options  However,  as  discussed 
in  Section  VIII.C.  EPA  did  not  select  this 
option  for  BAT 


//  dosts  and  Economic  Impacts  of  PSES 

( '/)f;(ins 

In  addition  to  evaluating  impacts  to 
direct  dischargers  for  BPT/BCT/BAT. 
EF'A  evaluated  the  impacts  to  indirect 
dischargers  for  complying  with  PSES. 
For  the  metals  and  organics  subcategory. 
EPA  is  selecting  the  same  options  for 
PSES  that  were  selected  for  BPT/BAT: 
metals  option  4  and  organics  option  4. 
For  the  oils  subcategory.  EPA  selected 
oils  option  H  for  PSES.  The  impacts  of 
the  PSES  options  are  presented  in  Table 


X.H-1.  Impacts  are  presented  for 
process  closures,  facility  closures,  and 
employment  losses.  Process  closures  are 
a  direct  output  of  the  market  model; 
facility  closures  are  designated  if  all  of 
the  processes  at  a  facility  close. 
Employment  losses  are  calculated  from 
process  closures,  facility  closures,  and 
from  reductions  in  waste  treated  by 
process  lines  that  do  not  close.  In  all 
cases,  the  reduction  in  employment  is 
calculated  as  a  decrease  of  the  facility's 
total  CWT  employment  proportionate  to 
the  reduction  in  waste  treated. 


Table  X.H-1.— Impacts  of  PSES  Options 


Option 


Post-tax  total 
annualized 

costs 
($1997  M) 


Metals  Suiscategory — 47  Facilities 


S625 
26.8 


Oils  Subcategory— 127  Facilities 


Process 
closures 


Facility 
closures 


Total  employ- 
ment losses 


0 

1 


152 
289 


8.23 


10 


12 


224 
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Table  X.H-1  .—Impacts  of  PSES  Options— Continued 


Option 


Post-tax  total 

annualized 

Process 

Facility 

Total  employ- 

costs 

closures 

closures 

ment  losses 

($1997  M) 

11.9 


15 


12 


233 


Organics  Subcategory — 16  Facilities 


2.67 : 


30 


In  the  metals  subcategory,  EPA 
projects  that  Option  4,  the  selected 
PSES  technology  basis,  will  result  in  six 
process  closures,  no  facility  closures, 
and  152  job  losses.  For  the  oils 
subcategory,  EPA  projects  that  option  8, 
the  selected  PSES  technology  basis, 
results  in  10  process  closures,  12  facility 
closures,  and  224  job  losses.  For  the 
organics  subcategory,  EPA  projects  that 
Option  4  results  in  seven  process 


I 


closures  and  no  facility  closiues,  with 
30  job  losses. 

Many  facilities  in  the  CWT  industry 
have  operations  in  more  than  one 
subcategory.  EPA  therefore  evaluated 
the  impacts  of  a  combined  PSES  option 
on  all  indirect  dischargers.  This  option 
consists  of  metals  option  4,  oils  option 
8,  and  organics  option  4.  The  projected 
impacts  of  the  combined  option  are 
presented  in  Table  X.H-2.  The  impacts 
of  the  selected  PSES  options  shown  in 


Table  X.H-1  do  not  add  to  the  impacts 
shown  in  Table  X.H-2  because  a  facility 
closure  is  counted  if  all  of  the  processes 
at  a  given  facility  close  while  a  process 
closure  is  counted  if  one.  but  not  all. 
processes  close.  Therefore,  in  the 
combined  options,  the  number  of 
process  closures  can  go  down  while 
facility  closures  go  up  if  processes  in 
different  subcategories  close.  The 
employment  losses  also  do  not  add  up 
because  of  rounding. 


Table  X.H-2.— Economic  Impacts  of  Combined  PSES  Option 


Option 


Post-tax  toteil 
annualized 

costs 
($1997  M) 


All  Indirect  Discharges— 151  Facilities 


Combined 


$17.1 


Process 
closures 


Facility 
closures 


Total  employ- 
ment losses 


15 


15 


414 


/.  Economic  Impacts  for  New  Sources 

EPA  is  establishing  NSPS  limitations 
equivalent  to  the  limitations  that  are 
established  for  BPT/BCT/BAT  for  both 
the  organics  and  oils  subcategories. 
These  limitations  are  economically 
achievable  because,  in  general,  EPA 
concludes  that  new  sources  will  be  able 
to  comply  at  costs  that  are  similar  to,  or 
less  than,  the  costs  for  existing  sources. 
They  may  be  able  to  comply  at  lower 
cost  since  new  sources  can  apply 
control  technologies  more  efficiently 
than  sources  that  need  to  retrofit  for 
those  technologies.  Therefore,  NSPS 
limitations  wdll  not  present  a  barrier  to 
entry  for  new  facilities  in  these 
subcategories. 

For  the  metals  subcategory,  EPA  is 
establishing  NSPS  limitations  based  on 
the  option  3  technology.  EPA's  analysis 
shows  that  the  start-up  costs  for  the 
option  3  technology  for  new  soiu'ces 
may  be  less  than  the  start-up  costs  for 
the  option  4  technology.  Consequently, 
EPA  has  concluded  that -compliance 
with  limitations  based  on  this  option 
would  not  constitute  a  barrier  to  entry 
for  new  direct  discharging  metals 
subcategory  sources.  EPA  also 
investigated  the  extent  of  the  market  for" 


recycling  or  reuse  of  the  metals-rich 
sludge  generated  by  option  3  to 
determine  if  a  market  exists  for  these 
materials  (since  promoting  recycling 
was  part  of  the  justification  for  option 
3).  EPA  has  determined  that  there  is  a 
wide  market  for  a  niunber  of  metals  that 
could  be  recycled  through  this  process, 
though  as  discussed  previously.  EPA 
recognizes  that  there  are  some  metal 
bearing  wastestreams  that  may  not  be 
suitable  for  recycling  because  of  the  low 
concentrations  of  metals.  Also,  for  some 
metals,  such  as  aluminum,  there  are  no 
current  markets  for  recycling. 

EPA  is  setting  PSNS  equal  to  PSES 
limitations  for  existing  sources  for  the 
metals  and  organics  subcategories. 
Given  EPA's  finding  of  economic 
achievability  for  PSES  in  those  two 
subcategories,  EPA  also  finds  that  the 
PSNS  regulation  will  be  economically 
achievable  and  will  not  constitute  a 
barrier  to  entry  for  new  sources. 

For  the  oils  subcategory,  EPA  is 
establishing  pretreatment  standards  for 
new  sources  that  are  equal  to  NSPS  for 
priority  and  non-conventional 
pollutants.  EPA  concluded  there  is  no 
barrier  to  entry  for  new  indirect 
discharging  facilities  in  the  oils 


subcategor>'  because  existing  oils 
indirect  dischargers  are  using  the 
technology. 

/.  Firm  Level  Impacts 

Complying  with  the  selected  effluent 
limitations  guidelines  and  standsirds 
affects  the  revenues  and  profitability  of 
firms  owning  CWT  facilities.  In  Section 
6.1.4  of  the  Final  EA.  the  Agency 
examines  two  financial  ratios  to  assess 
the  magnitude  of  these  impacts:  firm 
profit  margin  (profit/revenues)  and 
return  on  assets  or  ROA  (profit/total 
assets).  Baseline  values  are  compared  to 
post-regulation  values  that  are 
determined  by  calculating  changes  in 
profits  based  on  output  from  the  market 
model.  EPA  does  not  have  complete 
data  for  all  firms,  but  the  two  measures 
decline  for  more  than  half  of  the  firms 
for  which  EPA  has  data.  EPA  also 
examined  these  measures  by  size 
categories,  including  a  categor\-  for 
small  businesses.  For  most  size 
categories,  median  profit  margin  and 
median  ROA  decline  or  stay 
approximately  the  same  (although  for 
some  size  categories  the  medians  may 
increase).  EPA  has  profit  data  on  56 
small  firms  and  asset  data  for  26  small 
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firm.s;  profit  margin  declines  for  J3  of 
the  56  firms  and  ROA  declines  for  15  of 
the  26  firms.  As  discussed  more  fully  in 
the  EA.  these  results  are  dependent  on 
the  assumptions  used  in  the  market 
model  and  the  market  in  which  EPA 
placed  the  facilities. 

K.  Community  Impacts 

EPA  estimated  impacts  on 
communities  in  which  CVVT  facilities 
were  located  by  estimating  the  overall 
change  in  employment  in  the 
community  as  a  result  of  the  CVVT  rule 
EPA  estimated  the  change  in 
employment  at  each  CVVT  facility 
associated  with  reductions  in  the 
quantity  of  waste  treated  at  facilities 
incurring  economic  impacts.  Then.  EPA 
applied  state-specific  direct-effect 
employment  multipliers  to  estimate  the 
total  change  in  employment.  Most  of  the 
change  in  employment  will  occur  in  the 
community  where  the  CVVT  facility  is 
located.  Thus.  EPA  estimated  the 
change  in  community  employment  as  a 
result  of  the  rule  by  assigning  all  of  the 
change  in  employment  to  the 
community.  Table  X.K-1  shows  a 
distribution  of  the  estimated  changes  in 
community  employment  resulting  from 
the  economic  impacts  of  the  regulation. 
Community  employment  losses  range 
from  zero  to  213  full  time  equivalents. 
Even  the  largest  reduction  in 
employment  represents  only  0.7  percent 
of  the  baseline  employment  in  that 
community  Thus,  the  Agency  expects 
the  negative  employment  impac:ts  of  the 
regulation  to  be  extremely  small   In  fai  t. 
EPA  estimates  that  most  facilities  that 
do  not  close  or  scale  back  their  C'VVT 
operations  will  have  to  hire  from  one  to 
three  additional  workers  to  comply  with 
the  regulation  (although  this  is  not  taken 
into  account  in  Table  X.K-1)  Taking 
these  impacts  into  effect,  almost  all  of 
these  facilities  will  experience  increases 
in  employment  due  to  the  regulation 
The  overall  impact  of  the  regulation  on 
community  employment  may.  therefore 
be  either  positive  or  negati\e 

Table  X.K-1.— Estimated  Commu- 
nity Employment  Impacts  of  the 
CWT  Regulation  ^ 


Reductions  m  community 

employment  as  a  result  of 

process  and  facility  closures 


Number  of 
communities 


Greater  tfian  50  full  time 

equivalents  , 

20  to  50         

1  to  20    

0  to  1       

Zero  


5 

1 1 

14 

12 

100 


The  Agency  also  examined  the 
distribution  of  benefits  across 
communities  with  different 
socioeconcunic  and  ethnic 
characteristics.  Pursuant  to  Executive 
Order  12898.  EPA  must,  to  the  greatest 
extent  practicable  and  permitted  by  law. 
make  achieving  environmental  justice 
part  of  its  mission.  Environmental 
justu  e  ( imcerns  arise  when 
disadvantaged  or  minority  communities 
experience  disproportionately  high  and 
adverse  human  health  or  environmental 
impacts.  CVVT  facilities  are  fi-equen^ly 
located  in  industrial  areas;  as  such,  the 
communities  frequently  have  higher 
minority  populations  and  greater 
poverty  than  the  rest  of  their  state  or  the 
nation  as  a  whole.  Reductions  in 
pollutant  exposures  to  these 
populations  would,  benefit  such 
communities,  but  they  may  bear  a 
disproportionate  share  of  the  costs  of 
attaining  these  reductions.  Table  X.K-2 
characterizes  the  communities  in  which 
CVVT  facilities  are  located. 

Table  X.K-2.— Socioeconomic  Pro- 
file OF  Communities  in  Which 
CWT  Facilities  Are  Located 


Percentage 


NumtDer  of 
communities 


Percent  of  the  Population  that  are  Non- 
Caucasian  (National  Percentage=16.8%) 


Less  ttian  10  

32 

10  to  20  

17 

20  to  30  

35 

30  to  50  

39 

over  50   

23 

Percent  of  the  Population  With  Incomes 
Below        Poverty        Level        (National 
Percentage=13.5) 


Less  than  7 

19 

7  to  13  

33 

13  to  20  

56 

20  to  30  

31 

over  30 

7 

'  Does  not  account  for  employment  gams 
associated  with  compliance 


I  'sing  the  most  recent  census  data,  in 
1991),  the  nation  as  a  whole  had  a 
population  that  was  16.8  percent  non- 
("aurasian  Of  the  communities  in 
which  ('VVT  fac:ilities  were  located,  on 
the  other  hand.  38  percent  had 
populations  that  were  at  least  30  percent 
minority,  and  54  percent  of 
communities  had  populations  whose 
minority  pen:entage  exceeded  that  of 
the  state  in  which  they  were  located  by 
more  than  five  percentage  points.  In 
1990.  13.5  percent  of  the  U.S. 
population  had  incomes  below  the 
poverty  level,  22  percent  of 
communities  with  CIVVT  facilities  had  at 
least  20  percent  of  their  residents  in 
poverty,  and  33  percent  had  percentages 


of  the  population  in  poverty  that 
exceeded  by  at  least  5  percentage  points 
the  percentage  of  the  population  in     • 
poverty  for  the  states  in  which  they 
were  located.  Thus,  environmental 
justice  is  a  concern  for  these 
communities.  The  costs  of  the  rule  fall 
disproportionately  on  facilities  in 
minority  and  low-income  communities. 
Benefits  may  also  accrue  to  these 
communities  as  a  result  of  this  rule,  but 
a  large  share  of  benefits  are  likely  to 
accrue  to  communities  downstream 
from  the  CWT  or  POTW,  which  may  not 
be  the  same  community. 

L.  Foreign  Trade  Impacts 

The  EA  does  not  project  any  foreign 
trade  impacts  as  a  result  of  the  effluent 
limitations  guidelines  and  standards. 
Many  of  the  affected  CWT  facilities  treat 
waste  that  is  considered  hazardous 
under  RCRA  and  international  trade  in 
CWT  services  for  treatment  of  hazardous 
wastes  is  virtually  nonexistent. 
Furthermore,  there  is  very  little,  if  any, 
international  trade  in  treatment  of  non- 
hazardous  CWT  wastes. 

M.  Small  Business  Analysis 

The  Agency  prepared  a  final 
regulatory  flexibility  analysis  to  assess 
the  impacts  on  small  businesses  owning 
CWT  facilities.  No  small  governmental 
jurisdictions  or  small  organizations  own 
and/or  operate  CWT  facilities.  For 
purposes  of  this  analysis.  EPA  defines 
small  CWT  businesses  as  those  having 
sales  less  than  $6  million — the  Small 
Business  Administration  definition  of  a 
small  business  for  SIC  code  4953, 
Refuse  Systems.  This  is  the  SIC  code 
that  most  CWT  facilities  listed  in  their 
questionnaire  responses  (see  final  EA 
Chapter  3).  Two  small  companies  own 
facilities  that  discharge  directly.  There 
are  61  small  companies  that  own 
facilities  that  discharge  indirectly,  (The 
total  number  of  small  companies 
includes  applying  weights  to  some  of 
the  facilities).  EPA  evaluated  the  impact 
on  small  CWT  companies  using  a  cost- 
to-sales  test,  which  compares  baseline 
sales  to  compliance  costs  (adjusted  for 
inflation  so  that  the  costs  and  sales  are 
expressed  in  the  same  year's  dollars). 
This  assessment  does  not  account  for 
any  ability  of  the  companies  to  pass  any 
increase  in  operating  costs  through  to 
their  customers.  EPA  recognizes  that  for 
many  industries,  costs-to-sales  ratios  in 
excess  of  one  percent  may  correspond  to 
much  higher  ratios  of  cost  to  pre- 
compliance  profits,  and,  thus,  serve  as 
a  signal  for  additional  analysis.  EPA 
sought  to  identify  those  small  business 
that  would  experience  costs  in  excess  of 
one  percent  of  sales  and  those 
experiencing  costs  exceeding  three 
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percent  of  sales.  However,  EPA  does  not 
believe  that  the  cost-to-sales  ratio  is  a 
particularly  precise  measure  of 
economic  impact  for  this  industry. 


The  two  small  companies  that  own 
direct  discharging  facilities,  both  in  the 
oils  subcategory,  have  cost-to-sales 
ratios  of  over  three  percent.  Results  of 
the  cost-to-sales  test  for  the  PSES 


options  are  presented  in  Table  X.M-1 
for  the  number  of  facilities  with 
estimated  costs  exceeding  one  percent 
and  three  percent  of  sales. 


'  TABLE  X.M—1.— RESULTS  OF  COST-TO-SALES  TEST  FOR  PSES  OPTIONS  FOR  SMALL  BUSINESSES 


Option 

#  of  small 

companies 

with  cost/sales 

>  1% 

#  of  small 

companies 

with  cost/sales 

>  3''o 

Metals  Suljcategory-^  Small  Businesses 

4 
4 

2 

3  .... 

4 

Oils  Subcategory— 57  Small  Businesses 

47 
53 

25 

0  .... 
9  .... 

36 

Organics  Subcategory— 2  Small  Businesses 

4  .... 

2 

1 

I 

As  can  be  seen  from  Table  X.M-1 ,  the 
bulk  of  the  small  businesses  are  in  the 
oils  subcategory.  Oils  option  8  has  47 
firms  (82  percent  of  the  small 
businesses)  with  cost-to-sales  ratios  in 
excess  of  1  percent  and  25  firms  (44 
percent  of  the  small  businesses)  with 
cost-to-sales  ratios  in  excess  of  3  percent 
(without  adjustment  for  pass-through  of 
costs).  On  the  other  hand,  oils  option  9 


has  53  firms  (93  percent  of  the  small 
businesses)  with  cost-to-sales  ratios  in 
excess  of  1  percent  and  36  firms  (63 
percent  of  the  small  businesses)  with 
cost-to-sales  ratios  in  excess  of  3  percent 
(without  adjustment  for  pass-through  of 

costs). 

Many  of  the  facilities  owned  by  small 
businesses  operate  processes  in  more 
than  one  subcategory  so.  as  with  the 


economic  impact  analyses  presented 
earlier  in  this  section,  cost-to-sales  test 
results  are  presented  for  combined  PSES 
options.  In  order  to  be  consistent  with 
the  1999  proposal,  there  are  two 
combineci  options:  one  based  on  oils 
option  8  and  one  based  on  oils  option 
9.  These  results  are  presented  in  Table 
X.M-2. 


Table  X.M-2.— Results  of  Cost-to-Sales  Test  for  Combined  PSES  Options  for  Small  Businesses 


Combined  option 


#  of  small 

companies 

with  cost/sales 

>  1% 


#  of  small 

companies 

with  cost'sales 

>  3°o 


Indirect  Dischargers— 61  Small  Businesses 


w/Oils  Option  8 
w/Oils  Option  9 


51 

57 


28 
38 


The  PSES  combined  option  with  Oils 
Option  8  has  51  firms  (84  percent  of 
small  businesses)  with  cost-to-sales 
ratios  in  excess  of  1  percent  and  28 
firms  (46  percent  of  small  businesses) 
with  cost-to-sales  ratios  in  excess  of  3 
percent.  On  the  other  hand,  the 
combined  option  with  Oils  Option  9  has 
57  firms  (93  percent  of  small  businesses) 
with  cost-to-sales  ratios  in  excess  of  1 
percent  and  38  firms  (62  percent  of 
small  businesses)  with  cost-to-sales 
ratios  in  excess  of  3  percent. 

EPA  convened  a  Small  Business 
Advocacy  Review  (SEAR)  Panel  during 
the  development  of  this  rule  and  also 
considered  several  regulatory 
alternatives  to  provide  relief  for  small 
businesses.  These  alternatives  are 
summarized  below,  and  are  discussed  in 


other  sections  of  the  preamble  along 
with  EPA's  conclusions  (See  Sections 
IV.A-IV.E). 

EPA  examined  several  criteria  for 
establishing  an  exclusion  for  small 
businesses  such  as  the  volume  of 
wastewater  flow,  employment,  or 
annual  revenues.  The  objective  was  to 
minimize  the  impacts  on  small 
businesses,  still  achieve  the 
environmental  benefits,  and  stay 
responsive  to  the  Clean  Water  Act.  EPA 
is  defining  small  CWT  businesses 
according  to  the  SBA  size  definition  of 
$6  million  in  annual  revenue,  but 
considered  other  criteria  that  would  be 
easier  to  implement  in  practice,  such  as 
wastewater  flow.  To  target  relief  to 
small  businesses,  EPA  examined  the 


correlation  between  these  criteria  and 
the  size  definition. 

Because  most  CWT  facilities  have 
similar  numbers  of  employees 
regardless  of  their  size  (j.e.,  revenue). 
EPA  first  eliminated  employment  as  a 
basis  for  establishing  a  small  business 
exclusion.  While  EPA  also  found  no 
correlation  between  annual  volume  of 
wastewater  and  the  size  of  a  facility. 
EPA  retained  this  criterion  in  the  1999 
proposal  due  to  the  anticipated  ease  in 
implementing  an  exclusion  based  on 
this  criterion.  However,  if  an  exclusion 
based  on  volume  of  wastewater  had 
ultimately  been  selected,  the  regulation 
would  have  excluded  both  small  and 
large  businesses. 

EPA  evaluated  three  alternatives 
based  on  wastewater  flow  and  size  as 
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potential  bases  for  limiting  the  scopo  of 
the  retjulation  to:  (!)  Indirt't:t  discihari^ers 
with  flows  greater  than  3  r>  million 
gallons  per  year  (MG^'l,  or  (ii  and  ui) 
mdirect  dischargers  that  manage  non- 
hazardous  wastes  only  with  flows 
greater  than  either  3  5  MGY  or  7  3  Mt;V 
EPA  also  considered  limiting  the 
applicability  of  the  proposed  regulation 
to  indirect  dischargers  not  owned  b\ 
small  businesses  without  anv  specific 
reference  to  flow  (referred  to  as  "no 
smalls",  below).  The  justification  for 


EPA's  i:onsideration  of  these  particular 
exclusion  alternatives  is  included  in  the 
record  in  materials  submitted  to  the 
SBAR  Panel. 

For  each  alternative,  EPA  estimated 
the  projected  economic  impacts,  both  in 
absolute  terms  and  in  relative  terms 
[that  IS.  whether  the  impacts  were 
higher,  proportionately,  for  small 
businessesl.  The  economic  impacts  that 
EPA  considered  for  small  companies 
include  process  closures,  facility 
closures,  employment  losses,  and  the 
cost-to-sales  test.  Table  X.M-3  shows 


the  results  of  the  facility-level  analyses 
(if  current  facility  receipts  do  not 
change)  and  the  results  of  the  analvses 
for  the  selected  options  for  comparison 
purposes  for  all  indirect  dischargers. 
Table  X.M-4  shows  the  results  of  the 
cost-to-sales  test,  which  are  company- 
level  impacts  for  small  companies  that 
own  indirect  dischargers.  Preliminary 
versions  of  these  results  were  provided 
to  the  small  entity  representatives 
(SERs)  who  provided  advice  to  the 
SBAR  Panel. 


Table  X.M.-3.— Impacts  of  PSES  Options  With  Limited  Scope 


Option 


Post-tax  total 
annualized 

costs 
($1997  M) 


Process 

closures 

(small/large) 


Facility 

closures 

(small/large) 


Total  employ- 
ment losses 


AM  Indirect  Dischargers— 151  Facilities 


Combined  Option  w  Oils  8 
reduced  monitoring 
>3  5  MGY,  non-hazardous 
>3  5  MGY 

>7  5  MGY  non-hazardous 
No  smalls 


$20  83 

4/11 

8/7 

414 

1787 

4/11 

7/7 

420 

17  14 

7/10 

2/5 

221 

14,89  1 

5/9 

0/1 

80 

15.49  1 

7/10 

2/5 

213 

1321 

0/10 

0/8 

256 

Table  X.M-4.— Results  of  Cost-to-Sales  Test  for  Small  Businesses  for  PSES  Options  With  Limited  Scope 


Option 


Cost/sales  > 

1% 


Cost/sales  > 
3% 


Indirect  Dischargers — 61  Small  Businesses 

Combined  Option  w'Oils  Option  8 

Reduced  monitoring  

>3.5  MGY   non-hazardous  

>3  5  MGY    '  i.l""!!I^!I^^!^!'"""""!'"'""!!""'"I'!^^^ 

>7  5  MGY   non-hazardous  

"No  smalls  


57 
35 
30 
24 
23 
0 


38 
14 
19 
14 
17 
0 


These  results  are  roughlv  consistent 
with  the  magnitude  of  impacts 
presented  for  the  same  options  in  the 
1999  proposal  (see  B4  PR  2332)  with  the 
e.xception  of  the  reduced  monitoring 
option.  At  the  time  of  the  1999  proposal. 
EPA  estimated  that  the  reduced 
monitoring  option  resulted  in  5  small 
and  11  large  process  closures,  4  small 
and  7  large  facility  closures,  and  28t)  job 
losses.  Now.  EPA  estimates  that  the 
reduced  monitoring  option  would  result 
in  4  small  and  1 1  large  proc:ess  c;losures. 
7  small  and  7  large  facilitv  closures,  and 
420  job  losses. 

Some  SBAR  Panel  members  and  SERs 
argued  that  these  results  supported 
excluding  small  businesses  from  the 
regulation.  As  described  in  the  Panels 
final  report,  these  Panel  members  and 
SERs  believed  that  the  "lost"  pollutant 
reductions  associated  with  excluding 
small  businesses  would  not  be 
environmentally  significant.  Based  on 
analysis  available  at  the  time  of  the 


Panel,  limiting  the  applicabilitv  to 
exclude  all  oils  facilities  owned  bv 
small  businesses  would  have  reduced 
removals  bv  12  percent.  Excluding 
indirect  dist:hargers  with  flows  under 
J  .')  MGY  would  have  reduced  removals 
bv  B  percent.  They  also  suggested  that 
these  facilities  provide  an  important 
safety  valve"  for  an  affordable  and 
effective  treatment  alternative  for 
industrial  facilities  that  would 
otherwise  find  it  prohibitivelv 
expensive  to  comply  with  industry- 
specific;  national  effluent  guidelines  and 
standards. 

Other  SERs  opposed  this  approach. 
These  SERs  argued  that  excluding  small 
businesses  from  the  scope  of  this  rule 
would  adverselv  impact  the  image  of  the 
industry.  One  of  these  SERs  preferred 
reduced  monitoring  and  also  suggested 
that  small  businesses  might  be  granted 
additional  time  to  comply  with  the  new 
standards,  rather  than  excluding  those 
businesses  within  the  scope  of  the  rule. 


EPA  expressed  concern  that  the  absence 
of  national  effluent  guidelines  and 
standards  for  CWT  facilities  has  been  a 
major  "loophole"  in  a  national  program 
to  control  industrial  pollution,  allowing 
wastes  to  be  treated  off-site  less 
effectively  than  would  be  required  of 
the  same  wastes  if  treated  on-site.  One 
of  EPA's  primary  concerns  with  any  of 
the  alternatives  that  limit  the  scope  of 
the  rule  is  that  the  limited  scope 
encourages  such  a  loophole.  If  a 
segment  of  the  industry  is  not  subject  to 
national  regulation,  these  companies 
might  quickly  expand,  leading  to  much 
greater  discharges  within  a  few  years. 
This  tendency  would  be  limited  by  the 
flow  or  size  cut-off  itself  unless  more 
concentrated  wastes  are  funneled 
through  plants  below  the  cut-off.  In 
addition,  as  demonstrated  by  the  survey 
responses  and  public  comments,  almost 
all  CWT  facilities  have  substantial 
amounts  of  unused  capacity.  Because 
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this  industry  is  extremely  competitive, 
by  limiting  the  scope  of  the  CWT  rule, 
EPA  could  actually  be  encouraging 
ineffective  treatment  while  discouraging 
effective  treatment. 

N.  Cost-Effectiveness  Analysis 

EPA  also  conducted  an  analysis  of  the 
cost-effectiveness  of  the  alternative 
treatment  technology  options  that  were 
considered.  The  report.  "Cost- 
Effectiveness  Analysis  of  Final  Effluent 
Limitations  Guidelines  and  Standards 
for  the  CWT  Industry"  (hereinafter, 
"Cost-Effectiveness  Report"),  describes 
the  methodology,  data,  and  results;  the 
report  is  included  in  the  record  of  this 
rulemaking.  The  results  of  this  cost- 
effectiveness  analysis  are  expressed  in 
terms  of  the  costs  (in  1981  dollars)  per 
pound-equivalent  removed,  where 


pounds-equivalent  removed  for  a 
particular  pollutant  is  determined  by 
multiplying  the  number  of  pounds  of  a 
pollutant  removed  by  each  option,  by  a 
toxic  weighting  factor.  The  toxic 
weighting  factors  account  for  the 
differences  in  toxicity  among  pollutants 
and  are  derived  using  ambient  water 
quality  criteria.  Cost  effectiveness 
results  are  presented  in  1981  dollars  as 
a  reporting  convention.  Cost- 
effectiveness  is  calculated  as  the  ratio  of 
pre-tax  aimualized  costs  of  an  option  to 
the  annual  pounds-equivalent  removed 
by  that  option,  and  can  be  expressed  as 
the  average  or  incremental  cost- 
effectiveness  for  an  option. 

Average  cost-effectiveness  can  be 
thought  of  as  the  "increment"  between 
no  regulation  and  the  selected  option  for 
any  given  rule.  For  direct  dischargers, 


the  technologies  used  as  the  basis  for 
BPT/BCT/BAT  in  all  subcategories  have 
an  average  cost-effectiveness  ratio  of 
$6.77/lb-equivalent.  For  indirect 
dischargers,  the  technologies  used  as  the 
basis  for  PSES  in  all  subcategories  have 
an  average  cost-effectiveness  ratio  of 
Sl75/lb-equivalent.  These  results 
incorporate  all  subcategories  with  their 
selected  options. 

Incremental  cost-effectiveness  is  the 
appropriate  measure  for  comparing  one 
regulatory  option  to  another  regulatory- 
option  for  the  same  subcategory.  Cost- 
effectiveness  results  by  subcategory  and 
option  are  presented  for  direct 
dischargers  in  Table  X.N-1  and  indirect 
dischargers  in  Table  X.N-2.  The  options 
are  listed  in  order  of  increasing 
removals. 


I 


Table  X.N-1.— BPT/BCT/BAT  Cost-Effectiveness  Analysis 


Option 


Pre-tax  total 
annualized 

costs 
($1981  M) 


Removals 
(Ibs-eq) 


Average  cost 
ettectiveness 
(1981  $/lb-eq) 


Incremental 
cost  ettective- 
ness 
(1981  $/lb-eq) 


Metals  Subcategory— 9  Facilities 


4 
3 


$2.15 
9.00 


384,416 
401,426 


$6  00 
22.00 


$403 


Oils  Subcategory— 5  Facilities 


f  0.329 

Organics  Subcategory — 4  Facilities 


1.771 


186 


n/a 


0.135 


■Since  all  direct  discharging  oils  facilities  already  have  treatment-in-place  equivalent  to  secondary  gravity  separation,  EPA  did  not  consider  the 
option  8  technology. 


Table  X.N-2.— PSES  Cost-Effectiveness  Analysis 


1                                                Option 

Pre-tax  total 
annualized 

costs 
($1981  M) 

1 

Removals 
(Ibs-eq) 

Average  cost 
ettectiveness 
(1981  $/lb-eq) 

Incremental 
cost  effective- 
ness 
(1981  yib-eq) 

Metals  Subcategory— 42  Facilities 

4 

3 

$6.95 

39,211 
48,008 

$176 
561 

26.9 

$2,323 

Oils  Subcategory— 123  Facilities 

8 

9 

8.98 
12.8 

48,148 
50,792 

187 
252 

1,442 

1                                                                            OrganicsSubcategory—15  Facilities 

4 

- 2.79 

19,814 

141 

XI.  Water  Quality  Analysis  and 
Environmental  Benefits 

EPA  evaluated  the  environmental 
benefits  of  controlling  the  discharges  of 


104 ''  priority  and  non-conventional 
pollutants  from  centralized  waste 
treatment  facilities  to  surface  waters  and 


"EPA  accounted  for  a  total  nf  Ifil  pollutant  of 
concern  analytes.  However,  ambient  water  quality 
criteria  or  toxicity  profiles  are  established  for  onlv 
104  anahies. 


POTWs  in  national  analyses  of  direct 
and  indirect  discharges.  Discharges  of 
these  pollutants  into  freshwater  and 
estuarine  ecosystems  may  alter  aquatic 
habitats,  adversely  affect  aquatic  biota, 
and  adversely  impact  human  health 
through  the  consumption  of 
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contaminated  fish  and  drinking  water. 
Furthermore,  these  pollutants  may  also 
interfere  with  POT\V  operations  in 
terms  of  inhibition  of  activated  sludge 
or  biological  treatment  and 
contamination  of  sewage  sludges, 
thereby  limiting  the  method  of  disposal 
and  thereby  raising  its  costs.  All  of  these 
pollutants  have  at  least  one  to.xic  effect 
(human  health  carcinogen  and/or 
systemic  toxicant  or  aquatic  toxicant).  In 
addition,  many  of  these  pollutants 
bioaccumulate  in  aquatic  organisms  and 
persist  in  the  environment. 

EPA  has  updated  its  analysis  to  reflect 
changes  to  the  National  Ambient  Water 
Quality  Criteria  made  after  the  1999 
C\VT  proposal  was  issued,  .National 
Ambient  Water  Quality  Criteria  have 
been  updated  for  63  of  the  analvtes 
modeled  in  the  water  quality  benefits 
analysis.  In  some  cases,  water  criteria 
for  aquatic  organisms  were  completely 
removed,  while  for  others,  criteria  for 
human  health  were  made  more 
stringent. 

The  Agency  did  not  evaluate  the 
effects  of  conventional  pollutants  since 
the  analysis  focused  on  priority  and 
non-conventional  pollutants.  However, 
the  discharge  of  a  conventional 
pollutant  such  as  total  suspended  solids 
(TSS)  can  have  adverse  effects  on  the 
environment.  For  example,  habitat 
degradation  can  result  from  increased 
suspended  particulate  matter  that 
reduces  light  penetration,  and  thus 
primary-  productivity,  or  from 
accumulation  of  sludge  particles  that 
alter  benthic  spawning  grounds  and 
feeding  habitats. 

Of  a  total  of  223  CWT  facilities,  for 
the  purposes  of  the  water  quality  and 
benefits  analysis,  EPA  evaluated  12 
direct  dischargers  and  101  indirect 
dischargers.  Facilities  not  evaluated 
include  zero  dischargers  (58)  and  those 
with  insufficient  data  (2  direct  and  50 
indirect  facilities)  to  conduct  the  water 
quality  analysis.  To  estimate  benefits 
from  the  improvements  in  water  quality, 
in-stream  concentration  estimates  are 
modeled  and  then  compared  to  both 
aquatic  life  and  human  health  ambient 
water  quality  criteria  (AWQC)  or  toxic: 
effect  levels.  The  analyses  were  first 
performed  on  a  subcategory-specific 
basis.  The  subcategory-specific  analyses, 
however,  consider  only  impacts  of 
discharges  from  individual 
subcategories,  and  therefore, 
underestimate  overall  water  quality 
impacts  for  facilities  that  treat  wastes  in 
more  than  one  subcategory'.  At  least  15 
percent  of  facilities  in  the  CWT  imlustry 
accept  wastes  in  multiple  subcategories 
In  order  to  evaluate  overall  benefits  of 
the  final  technologies.  EPA  also 
analyzed  water  quality  and  POTW 


impacts  for  multiple  subcategory 
combinations, 

EPA  expects  a  variety  of  human 
health,  environmental,  and  economic 
benefits  to  result  from  these  projected 
reductions  in  effluent  loadings  (see 
"Environmental  Assessment  of  the  Final 
Effluent  Guidelines  for  the  Centralized 
Waste  Treatment  Industry." 
(Environmental  Assessment)),  In 
particular,  the  assessment  addresses  the 
following  benefit  categories:  (a)  Human 
health  benefits  due  to  reductions  in 
excess  cancer  risk;  (b)  human  health 
benefits  due  to  reductions  in  lead 
exposure;  (c)  human  health  benefits  due 
to  reductions  in  non-carcinogenic 
hazard  (systemic);  (d)  ecological  and 
recreational  benefits  due  to  improved 
water  quality  with  respect  to  toxic 
pollutants;  and  (e)  benefits  to  POTWs 
from  reductions  in  interference,  pass 
through,  and  biosolid  contamination, 
and  elimination  of  some  of  the  efforts 
associated  with  establishing  local 
pretreatment  limits, 

A  Reduced  Human  Health  Cancer  Risk 

EPA  expec:ts  that  reduced  loadings  to 
surface  waters  associated  with  the  final 
rule  will  reduf;e  cancer  incidences  by 
approximately  0,03  per  year  with 
estimated  monetized  benefits  of  $0,076 
to  50,412  million  (S1997)  per  year. 
These  estimated  benefits  are  attributable 
to  reducing  the  cancer  risks  associated 
with  consuming  contaminated  fish 
tissue,  EPA  developed  these  benefit 
estimates  by  applying  an  existing 
estimate  of  the  value  of  a  statistical  life 
to  the  estimated  number  of  excess 
cancer  cases  avoided.  The  estimated 
range  of  the  value  of  a  statistical  life 
used  in  this  analysis  is  $2.3  million  to 
12.4  million  ($1997), 

B.  Reduced  Lead  Health  Risk 

EPA  solicited  comment  on,  and 
updated  its  methodology  used  to 
estimate  lead  health  risks  due  to 
ingestion  of  lead-contaminated  fish 
tissues  by  recreational  and  subsistence 
anglers.  For  the  proposed  rule  EPA  used 
the  7Q10  fiow  (lowest  seven  day  flow 
which  reoccurs  every  ten  years), 
although  the  harmonic  mean  flow 
would  have  been  more  appropriate  to 
estimate  the  human  health  effects  due  to 
consumption  of  lead  contaminated  fish 
tissues.  As  a  result,  EPA's  calculated 
benefit  at  the  time  of  proposal  for  the 
reduction  of  lead  discharges  into  the 
environment  was  overestimated. 

For  the  final  rule,  EPA  used  the 
harmonir-mean  flow  to  estimate  human 
tie.ilth  effects  due  to  consumption  of 
lead  contaminated  fish  tissue.  Under  the 
final  treatment  levels,  the  ingestion  of 
lead-contaminated  fish  tissues  by 


recreational  and  subsistence  anglers 
would  be  reduced  at  10  water  bodies. 
Because  elevated  blood  lead  levels  can 
cause  intellectual  impairment  in 
exposed  children  0  to  6  years  of  age, 
benefits  to  the  at-risk  child  populations 
are  quantified  by  estimating  the  reduced 
potential  IQ  point  loss.  Benefits  to 
adults  are  quantified  by  estimating  the 
reduced  risk  for  cardiovascular  diseases 
including  hypertension,  coronary  heart 
disease,  and  strokes  (the  benefits  of 
reduced  heart  disease  and  strokes 
include  both  fatal  and  non-fatal  cases). 
The  benefits  are  quantified  and 
monetized  using  methodologies 
developed  in  the  Retrospective  Analysis 
of  the  Clean  Air  Act  (Final  Report  to 
Congress  on  Benefits  and  Costs  of  the 
Clean  Air  Act,  1970  to  1990:  EPA  410- 
R-97-002),  EPA  estimates  that  this  final 
regulation  will  reduce  cases  of  these 
adverse  health  effects:  the  total  benefit 
for  these  reductions  would  range  from 
approximately  $0,488  million  to  $1,59 
million, 

C.  Reduced  Noncarcinogenic  Human 
Health  Hazard 

Exposure  to  toxic  substances  poses 
risk  of  systemic  and  other  effects  to 
humans,  including  effiects  on  the 
circulatory,  respiratory  or  digestive 
systems,  and  neurological  and 
developmental  effects.  This  final  rule  is 
expected  to  generate  human  health 
benefits  by  reducing  exposure  to  these 
substances,  thus  reducing  the  hazards  of 
these  associated  effects,  EPA  expects 
that  reduced  loadings  to  surface  waters 
would  reduce  the  number  of  persons 
potentially  exposed  to  non-cancer 
effects  due  to  consumption  of 
contaminated  fish  tissue  by  1880 
people.  Presently  EPA  does  not  have 
methodology  for  monetizing  these 
benefits, 

D.  Improved  Ecological  Conditions  and 
Recreational  Activity 

EPA  expects  this  final  rule  to  generate 
environmental  benefits  by  improving 
water  quality.  There  are  a  wide  range  of 
benefits  associated  with  the 
maintenance  and  improvement  of  water 
quality.  These  benefits  include  use 
values  [e.g..  recreational  fishing), 
ecological  values  (e.g.,  preservation  of 
habitat),  and  passive  use  values.  For 
example,  water  pollution  might  affect 
the  quality  of  the  fish  and  wildlife 
habitat  provided  by  water  resources, 
thus  affecting  the  species  using  these 
resources.  This  in  turn  might  affect  the 
quality  and  value  of  recreational 
experiences  of  users,  such  as  anglers 
fishing  in  the  effected  streams,  EPA  has 
estimated  the  value  of  the  recreational 
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fishing  benefits  and  intrinsic  benefits 
resulting  from  this  final  rule. 

EPA  estimates  that  the  annual 
monetized  recreational  benefits  to 
anglers  associated  with  the  expected 
changes  in  water  quality  range  from 
$1.23  million  to  $3.49  million  ($1997), 
EPA  evaluates  these  recreational 
benefits,  applying  a  model  that 
considers  the  increase  in  value  of  a 
"contaminant-free  fishery"  to 
recreational  anglers  resulting  from  the 
elimination  of  all  pollutant 
concentrations  in  excess  of  AWQC  at  5 
of  the  43  receiving  water  locations. 
EPA's  modeling  projects  that  discharges 
from  CWT  facilities  are  responsible  for 
252  AWQC  violations  at  43  receiving 
water  locations  and  that  the  rule  would 
eliminate  all  violations  at  5  of  these 
locations.  Note  these  results  are  derived 
from  computer  modeling  only.  The 
monetized  value  of  impaired 
recreational  fishing  opportunity  is 
estimated  by  first  calculating  the 
baseline  vedue  of  the  receiving  stream 
using  a  value  per-person-day  of 
recreational  fishing,  and  the  number  of 
person-days  fished  on  the  receiving 
stream.  The  value  of  improving  water 
quality  in  this  fishery,  based  on  the 
increase  in  value  to  anglers  of  achieving 
contaminant-free  fishing,  is  then 
calculated.  However,  adding  these 
benefits  to  the  cancer  and  lead  toxicity 
reduction  benefits  calculated  above  may 
result  in  double  coimting.  Presiunably 
reduced  incidence  of  adverse  health 
effects  is  one  of  the  factors  anglers 
considered  when  valuing  a 
"contaminant  free  fishery." 

In  addition,  EPA  estimates  that  the 
annual  monetized  intrinsic  benefits  to 
the  general  public,  as  a  residt  of  the 
same  improvements  in  water  quality, 
range  from  at  least  $0.62  million  to 
$1.75  million  ($1997).  These  intrinsic 
benefits  are  estimated  as  half  of  the 
recreational  benefits  and  may  be  either 
underestimated  or  overestimated. 

E.  Improved  POTW  Operations 

EPA  considers  two  potential  sources 
of  benefits  to  POTWs  from  this  final 
regulation:  (1)  Reductions  in  the 
likelihood  of  interference,  pass  through, 
and  biosolid  contamination  problems; 
and  (2)  reductions  in  costs  potentially 
incurred  by  POTWs  in  analyzing  toxic 
pollutants  and  determining  whether  to, 
and  the  appropriate  level  at  which  to, 
set  local  limits.  Although  the  benefits 
from  reducing  these  effects  at  POTWs 
might  be  substantial,  EPA  is  imable  to 
qucintify  them. 

First,  regarding  potential  interference, 
pass  through  and  biosolid 
contamination,  this  final  rule  is 
expected  to  help  reduce  these  problems 


by  reducing  pollutant  loadings  in  the 
industry's  effluent  and  reducing  shock 
releases.  Anecdotal  evidence  from 
POTW  operators  and  sampling  results 
indicate  that  such  effects  can  occur. 
EPA  also  expects  the  final  rule  to 
improve  the  biosolid  quality  of  3900 
metric  tons,  permitting  the  use  of  less 
expensive  disposal  mechanisms.  The 
estimated  monetized  benefits  for 
improving  biosolid  quality  range  from 
$0.14  million  to  $0,85. 

Finally,  reducing  the  pollutant  load  to 
local  POTWs  may  eliminate  some  of  the 
efforts  associated  with  establishing  local 
pollutant  limits.  Local  limits  are 
sometimes  required  to  protect  against 
pass  through  and  interference,  and  to 
protect  worker  health  and  safety. 
Several  POTWs  indicated  that 
establishment  of  more  effective  national 
pretreatment  standards  will  reduce  the 
time  and  effort  required  to  establish 
local  limits. 

F.  Other  Benefits  Not  Quantified 

The  above  benefit  analyses  focus 
mainly  on  identified  compounds  with 
quantifiable  toxic  or  carcinogenic 
effects.  This  potentially  leads  to  an 
underestimation  of  benefits,  since  some 
pollutant  characterizations  are  not 
explicitly  considered.  While  the 
analysis  does  include  a  general  estimate 
for  non-use  benefits,  it  is  possible  that 
some  potential  effects  of  reductions  in 
certain  pollutants  were  not  fully 
captured  in  the  monetized  estimates. 
For  example,  the  analyses  do  not 
include  the  benefits  associated  with 
reducing  the  particulate  load  (measured 
as  TSS),  or  the  oxygen  demand 
(measured  as  BOD5  and  COD)  of  the 
effluents.  TSS  loads  can  degrade 
ecological  habitat  by  reducing  light 
penetration  and  primary  productivity, 
and  from  accumulation  of  solid  particles 
that  alter  benthic  spawning  grounds  and 
feeding  habitats.  BOD5  and  COD  loads 
can  deplete  oxygen  levels,  which  can 
produce  mortality  or  other  adverse 
effects  in  fish,  as  well  as  reduce 
biological  diversity, 

G.  Summary  of  Benefits 

EPA  estimates  that  the  annual 
monetized  benefits  resulting  from  this 
final  rule  are  in  the  range  from  $2.56 
million  to  $8.09  million  ($1997).  Table 
XI.G-1  summarizes  these  benefits,  by 
category.  The  range  reflects  the 
uncertainty  in  evaluating  the  effects  of 
this  final  rule  and  in  placing  a  dollar 
value  on  these  effects.  As  indicated  in 
Table  XI.G-1,  these  monetized  benefits 
ranges  do  not  explicitly  reflect  some 
potential  benefit  categories,  including 
aspects  of  improved  ecological 
conditions  from  improvements  in  water 


quality:  and  improved  POTW 
operations. 

At  the  same  time,  there  may  be  a 
certain  amount  of  double  counting  in 
the  benefits  categories  that  have  been 
monetized,  for  example,  between  the 
health  and  recreational  benefits. 
Therefore  the  reported  benefits  may 
understate  or  overestimate  the  total 
benefits  of  this  final  rule. 

Table  XI.G-1.— Potential 
Economic  Benefits 


Benefit  category 


Millions  of 

1997  dollars 

per  year 


Reduced  Cancer  Risk  

Reduced  Lead  Healtti  Risk  ..  . 

Reduced  Non-Carcinogenic 
Hazard. 

Improved  Recreation  Value    .. 

Improved  Intnnsic  Value  (in- 
cluding ecological  condi- 
tions). 

Reduced  Biosolid  Contamina- 
tion at  POTW. 

Potentially  Improved  POTW 
Operation  (infiibition). 

Total  Monetized  Benefits  


0076-0.412 

0.49-1.59 

Unquantified 

1.23-3.49 
0.62-1 .75* 


0  14-0.85 

Unquantified 

2.56-8.09 


■  May  not  fully  capture  all  ecological  effects. 

Xn.  Non- Water  Quality  Environmental 
Impacts 

The  elimination  or  reduction  of  one 
form  of  pollution  may  create  or 
aggravate  other  environmental 
problems.  Therefore,  Sections  304(b) 
and  306  of  the  Act  require  EPA  to 
consider  non-water  quality 
environmental  impacts  of  effluent 
limitations  guidelines  and  standards. 
Accordingly,  EPA  has  considered  the 
effect  of  these  regulations  on  air 
pollution,  waste  treatment  residual 
generation,  and  energy  consumption, 

A.  Air  Pollution 

CWT  facilities  generate  wastewater 
that  contain  significant  concentrations 
of  organic  compounds,  some  of  which 
are  also  on  the  list  of  Hazardous  Air 
Pollutants  (HAP)  in  title  3  of  the  Clean 
Air  Act  Amendments  (CAAA)  of  1990, 
These  wastewaters  often  pass  through  a 
series  of  collection  and  treatment  units 
that  are  open  to  the  atmosphere  and 
allow  wastewater  containing  organic 
compounds  to  contact  ambient  air. 
Atmospheric  exposure  of  the  organic- 
containing  wastewater  may  result  in 
significant  volatilization  of  both  volatile 
organic  compounds  (VOC),  which 
contribute  to  the  formation  of  ambient 
ozone,  and  HAP  from  the  wastewater. 

As  discussed  in  1999  proposal,  EPA 
considered  including  air  stripping  in  the 
technology  basis  for  today's  limitations 
and  standards,  but  rejected  it  because  it 
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would  not  have  resulted  in  significantly 
different  limitations.  Because  this  rule 
would  not  allow  any  less  stringent 
control  of  VOCs  than  is  currently  in 
place  at  most  CVVT  facilities.  EPA  does 
not  project  any  net  increase  in  air 
emissions  from  volatilization  of  organic 
pollutants  due  to  today's  final  action.  As 
such,  no  adverse  air  impacts  are 
expected  to  occur  as  a  result  of  today's 
regulations. 

Although  this  rule  does  not  require 
the  use  of  air  stripping  with  emissions 
control  to  control  the  emission  of 
volatile  pollutants,  EPA  encourages  all 
facilities  which  accept  waste  containing 
volatile  pollutants  to  incorporate  air 
stripping  with  overhead  recovery  or 
destruction  into  their  wastewater 
treatment  systems.  Additionally,  EPA 
also  notes  that  CWT  sources  of 
hazardous  air  pollutants  are  subject  to 
maximum  achievable  control 
technology  (MACTT)  as  promulgated  for 
off-site  waste  and  recovery'  operations 
on  lulv  1.  1996  (61  FR  34i40)  at  40  CFR 
Part  63. 

Finally.  EPA  notes  that  the  increased 
energy  requirements  discussed  below 
may  result  in  increased  emissions  of 
combustion  byproducts  associated  with 
energy  production.  Given  the  relatively 
small  projected  increases  in  energy  use. 
however,  EPA  does  not  anticipate  that 
this  effect  would  be  signficant. 

B.  Solid  Waste 

Solid  waste  will  be  generated  due  to 
a  number  of  the  treatment  technologies 
selected  as  the  basis  for  today's  rule. 
These  wastes  include  sludge  from 
biological  treatment  systems,  chemical 
precipitation  and  clarification  systems, 
and  gravity  separation  and  dissolved  air 
flotation  systems.  EPA  estimated  costs 
for  off-site  disposal  in  Subtitle  C  and  D 
landfills  of  the  solid  wastes  generated 
due  to  the  implementation  of  the 
technologies  discussed  above.  These 
costs  were  included  in  the  economic 
evaluation  of  the  selected  technologies. 

The  precipitation  and  subsequent 
separation  selected  as  the  technologv 
basis  for  the  metals  subcategorv  will 
produce  a  metal-rich  filter  cake  which 
requires  disposal.  EPA  estimates  that 
metals  subcategory  facilities  will 
generate  annually  3.7  million  gallons  of 
filter  cake.  Dissolved  air  flotation  and 
additional  gravity  separation  steps 
selected  as  the  technology  basis  "  for  the 
oils  subcategory  will  also  produce  a 
metal-rich  filter  press  cake  that  requires 
disposal.  EPA  estimates  that  oils 
subcategory'  facilities  will  generate 


'The  technology  basis  for  indirect'discharges  in 
the  oils  subcategorv-  does  not  include  additional 
gravity  separation  steps.  See  Section  VII]. E. 


approximately  23  million  gallons  of 
filter  press  cake  annually.  Finally,  the 
biological  treatment  system  selected  as 
the  technology  basis  for  the  organics 
subcategory  will  also  produce  a  sludge 
that  requires  disposal.  EPA  estimates 
that  4.3  million  gallons  of  sludge  will  be 
generated  annually  by  the  organics 
subcategory  facilities. 

EPA  has  concluded  that  the  disposal 
of  these  filter  cakes  and/or  sludges  will 
not  have  an  adverse  effect  on  the 
environment  or  result  in  the  release  of 
pollutants  in  the  filter  cake  to  other 
media.  EPA  made  this  conclusion  for 
two  reasons.  First,  EPA  estimates  that 
the  additional  solid  wastes  disposed  in 
landfills  as  a  result  of  this  regulation 
will  be  less  than  0.19%  of  the  annual 
tonnage  of  waste  currently  disposed  in 
landfills.  Second,  the  disposal  of  these 
wastes  into  controlled  Subtitle  C  and  D 
landfills  is  strictly  regulated  by  the 
RCRA  program. 

C  Energy  Requirements 

EPA  estimates  that  the  attainment  of 
BPT.  OCT.  BAT.  and  PSES  will  increase 
energy  consumption  by  a  small 
increment  over  present  industry  use. 
With  the  exception  of  the  oils 
subcategory,  the  projected  increase  in 
energy  consumption  is  primarily  due  to 
the  incorporation  of  components  such 
as  power  pumps,  mixers,  blowers,  and 
controls  For  the  metals  subcategory, 
EPA  projects  an  increased  energy  usage 
of  3.5  million  kilowatt  hours  per  year 
and,  for  the  organics  subcategory,  an 
increased  energy  usage  of  0.5  million- 
kilowatt  hours  per  year.  For  the  oils 
subcategory,  however,  the  main  energy 
requirement  in  today's  rule  is  for  the 
operation  of  dissolved  air  flotation 
units.  Dissolved  air  flotation  units 
require  air  sparging  to  help  separate  the 
wastestream.  For  the  oils  subcategory, 
EPA  projects  an  increased  energy  usage 
of  3.4  million  kilowatt  hours  per  year. 
Overall,  an  increase  of  7.5  million 
kilowatt-hours  per  year  would  be 
required  for  today's  regulation  which 
equates  to  4210  barrels  of  oil  per  day. 
In  1996.  the  United  States  consumed 
18.3  million  barrels  of  oil  per  day. 

XIII.  Regulatory  Implementation 

The  purpose  of  this  section  is  to 
provide  assistance  and  direction  to 
permit  writers,  control  authorities,  and 
CVVT  facilities  to  aid  in  their 
implementation  of  this  regulation.  This 
section  also  discusses  the  relationship 
of  upset  and  bypass  provisions  and 
variances  and  modifications  to  the  final 
limitations  and  standards. 


A.  Implementation  of  the  Limitations 
and  Standards 

1.  Introduction 

Effluent  limitations  and  pretreatment 
standards  act  as  a  primary  mechanism 
to  control  the  discharges  of  pollutants  to 
waters  of  the  United  States.  These 
limitations  and  standards  are  applied  to 
individual  facilities  through  NPDES 
permits  and  local  limits  developed  for 
POTWs  issued  by  the  EPA  or  authorized 
States  under  Section  402  of  the  Act  and 
local  pretreatment  programs  under 
Section  307  of  the  Act. 

In  specific  cases,  the  NPDES 
permitting  authority  or  local  POTW  may 
elect  to  establish  technology-based 
permit  limits  or  local  limits  for 
pollutants  not  covered  by  this 
regulation.  In  addition,  if  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limits  on 
pollutants  not  covered  by  this  regulation 
(or  require  more  stringent  limits  or 
standards  on  covered  pollutants  to 
achieve  compliance),  the  permitting 
authority  must  apply  those  limitations 
or  standards. 

2.  Compliance  Dates 

New  and  reissued  Federal  and  State 
NPDES  permits  to  direct  dischargers 
must  include  the  effluent  limitations 
promulgated  today.  Existing  indirect 
dischargers  must  comply  with  today's 
pretreatment  standards  no  later  than 
December  22,  2003.  New  direct  and 
indirect  discharging  sovuces  must 
comply  with  applicable  limitations  and 
standards  on  the  date  the  new  sources 
begin  operations.  As  a  further  point  of 
clarification,  new  direct  and  indirect 
sources  are  those  that  began 
construction  of  CWT  operations  after 
August  28,  2000. 

3.  Applicability 

EPA  provided  detailed  information  on 
the  applicability  of  this  rule  to  various 
operations  in  Section  V.  EPA  also 
provided  examples  of  regulated  and 
non-regulated  CWT  operations  in  Table 
V.A-1.  Also  see  40  CFR  437.1.  Permit 
writers  and  pretreatment  authorities 
should  closely  examine  all  CWT 
operations  to  determine  if  they  should 
be  subject  to  provisions  of  this  rule. 

4.  Subcategorization  Determination 

Each  CWT  facility  subject  to  this  rule 
will  need  to  make  an  initial 
determination  of  which  subcategories 
are  applicable.  Multiple  subcategory 
facilities  will  need  to  choose  to  comply 
with  each  of  the  applicable  subcategory 
limitations  or  standards  separately 
(directly  following  treatment  of  each 
subcategory's  waste)  or  to  certify 


Federal  Register /Vol.  65,  No.  247 /Friday,  December  22,  2000 /Rules  and  Regulations  81287 


equivalent  treatment  and  comply  with 
one  of  the  four  sets  of  limitations  or 
standards  in  the  multiple  wastestream 
subcategory.  The  following  sections 
provide  guidance  on  a  facility's 
subcategorization  determination  as  well 
as  implementation  of  the  rule  for 
multiple  subcategory  facilities.  In 
addition,  this  section  provides  a 
procedure  that  should  assist  CWT 
facilities  in  determining  into  which 
category  particular  waste  receipts  might 
fall. 

EPA  determined  that  the  paperwork 
and  analyses  currently  performed  at 
CWT  facilities,  as  part  of  their  waste 
acceptance  procedures,  provide  CWT 
facilities  with  sufficient  information  for 
them  to  determine  into  which  of  the 
subcategories  their  treated  waste  would 
fall.  EPA  based  its  reconunended 
subcategorization  determination 
procedure  on  information  generally 
obtained  during  these  waste  acceptance 
and  confirmation  procedures.  In  EPA's 
view,  permit  writers  and  local 
pretreatment  authorities  should  not 
(because  they  need  not)  require 
additional  monitoring  or  paperwork 
solely  for  the  purpose  of  subcategory 
determinations,  unless  the  CWT 
facility's  waste  acceptance  procedures 
are  inadequate.  EPA  concluded  that  if 
CWT  facilities  follow  EPA's 
recommendations,  they  should  easily 
classify  their  wastes.  Permit  writers  and 
local  authorities,  in  these 
circumstances,  would  only  need  to 
satisfy  themselves  that  the  facility  made 
a  good-faith  effort  to  determine  the 
category  of  wastes  treated.  In  most 
cases,  as  detailed  below,  EPA 
determined  that  the  subcategory 
determination  can  be  made  on  the  type 
of  waste  receipt,  e.g.,  metal-bearing 
sludge,  used  oil,  or  landfill  leachate. 
Certainly,  in  EPA's  estimation,  all  CWT 
facilities  should,  at  a  minimum,  collect 
adequate  information  from  the  generator 
on  the  type  of  waste  received  at  the 
CWT  facility  because  this  is  the 
minimum  information  required  by  CWTT 
facilities  to  treat  off-site  wastes 
effectively. 

To  determine  an  existing  facility's 
subcategory  classification(s),  the  facility 
should  review  data  for  a  period  of  one 
year  on  its  incoming  wastes  (that  is,  at 
the  point  where  the  shipment  is 
received  at  the  facility).  The  facility 
should  first  use  Table  XIII.A-1  below  to 
classify  each  of  its  waste  receipts  into  a 
subcategory  for  that  one-year  period. 

TABLE  XIII.A-1— WASTE  RECEIPT 

Classification 

Metals  Subcategory; 
Spent  electroplating  baths  and/or  sludges 


TABLE  XIII.A-1— WASTE  RECEIPT 
Classification— Continued 

Metal  finishing  nnse  water  and  sludges 

Chromate  wastes 

Air  pollution  control  blow  down  water  and 
sludges 

Spent  anodizing  solutions 

Incineration  wastewaters 

Waste  liquid  mercury 

Cyanide-containing  wastes 

Waste  acids  and  bases  with  or  without 
metals 

Cleaning,  rinsing,  and  surface  preparation 
solutions  from  electroplating  or 
phosphating  operations 

Vibratory  deburring  wastewater 

Alkaline  and  acid  solutions  used  to  clean 
metal  parts  or  equipment 
Oils  Sulxategory; 

Used  oils 

Oil-water  emulsions  or  mixtures 

Lubricants 

Coolants 

Contaminated  groundwater  clean-up  from 
petroleum  sources 

Used  petroleum  products 

Oil  spill  clean-up 

Bilge  water 

Rinse/wash  waters  from  petroleum  sources 

Interceptor  wastes 

Off-specification  fuels 

Underground  storage  remediation  waste 

Tank  clean-out  from  petroleum  or  oily 
sources 

Non-contact  used  glycols 

Aqueous  and  oil  mixtures  from  parts  clean- 
ing operations 

Wastewater  -from  oil  beanng  paint  washes 
Organics  Subcategory: 

Landfill  leachate 

Contaminated  groundwater  clean-up  from 
non-petroleum  sources 

Solvent-tjearing  wastes 

Off-specification  organic  product 

Still  bottoms 

Byproduct  waste  glycol 

Wastewater  from  paint  washes 

Wastewater  from  adhesives  and/or  epoxles 
formulation 

Wastewater  from  organic  chemical  product 
operations 

Tank  clean-out  from  organic,  non-petro- 
leum sources 

If  the  CWT  facility  receives  the  wastes 
listed  above,  the  subcategon,' 
determination  may  be  made  solely  from 
this  information.  If,  however,  the  wastes 
are  unknowm  or  not  listed  above,  EPA 
recommends  that  the  facility  use  the 
following  hierarchy  to  determine  how  to 
characterize  the  wastes  it  is  treating,  so 
as  to  identify  the  appropriate  regulatory 
subcategory. 

(1)  If  the  waste  receipt  contains  oil 
and  grease  at  or  in  excess  of  100  mg/L. 
the  waste  receipt  should  be  classified  in 
the  oils  subcategory; 

(2)  If  the  waste  receipt  contains  oil 
and  grease  <100  mg/L,  and  has  any  of 
the  pollutants  listed  below  in 
concentrations  in  excess  of  the  values 


listed  below,  the  waste  receipt  should 
be  classified  in  the  metals  subcategor)'. 
Cadmium;  0.2  mg/L 
Chromium:  8.9  mg/L 
Copper:  4.9  mg/L 
Nickel:  37.5  mg/L 

(3)  If  the  waste  receipt  contains  oil 
and  grease  <  100  mg/L,  and  does  not 
have  concentrations  of  cadmium, 
chromium,  copper,  or  nickel  above  any 
of  the  values  listed  above,  the  waste 
receipt  should  be  classified  in  the 
organics  subcategory. 

Once  a  facility's  subcategory 
determination  has  been  made,  in  EPA's 
view,  the  facility  would  not  need  to 
repeat  this  annual  determination 
process  uimecessarily.  However,  if  a 
CWT  facility  alters  its  operation  to 
accept  wastes  from  another  subcategory 
(or  to  no  longer  accept  waste  from  a 
subcategory),  the  facility  should  notify 
the  appropriate  permit  writer  or 
pretreatment  authority  and  the 
subcategory  determination  should  be  re- 
visited. EPA  notes  that  current  permit 
regulations  require  notification  to  the 
permitting  authority  when  significant 
changes  occur.  EPA  also  recommends 
that  the  subcategory  determination  be 
reevaluated  whenever  the  permit  is 
reissued,  though  this  would  not 
necessarily  require  complete 
characterization  of  a  subsequent  year's 
waste  receipts  if  there  were  no 
indication  that  the  make-up  of  the 
facility's  receipts  had  significantly 
changed. 

For  new  CWT  facilities,  the  facility 
should  estimate  the  percentage  of  waste 
receipts  expected  in  each  subcategor\'. 
Alternatively,  the  facility  could  compare 
the  treatment  technologies  being 
installed  to  the  selected  treatment 
technologies  for  each  subcategory.  After 
the  initial  year  of  operation,  the  permit 
writer  or  pretreatment  authority  should 
reassess  the  facility's  subcategory 
determination  and  follow  the  procedure 
outlined  for  existing  facilities. 

5.  Implementation  for  Facilities  in 
Multiple  CWT  Subcategories 

EPA  estimates  that  many  facilities  in 
the  CWT  industry  accept  wastes  in  two 
or  more  of  the  individual  subcategories 
adopted  for  regulation  here.  In  other 
words,  the  facilities  actively  accept  a 
variety  of  waste  types.  This  situation  is 
different  from  the  case  in  which  metal- 
bearing  wastestreams  may  include  low- 
level  organic  pollutants  or  that  oily 
wastes  may  include  low-level  metal 
pollutants  due  to  the  origin  of  the 
wastestream  accepted  for  treatment. 

As  promulgated  today,  multiple 
subcategory  facilities  may  comply  with 
this  rule  in  one  of  two  ways:  (1) 
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Facilities  may  elect  to  comply  with  the 
limitations  or  standards  for  each 
applicable  subcategory  directly 
following  treatment  (before 
commingling  with  different  subcategory 
wastes);  or  (2)  facilities  may  certif\- 
equivalent  treatment  and  comply  with 
one  of  the  four  sets  of  limitations  or 
standards  for  the  multiple  wastestream 
subcategory.  Each  of  these  options  is 
discussed  further  below. 

a.  Comply  with  Limitations  or 
Standards  for  Subcategory  A.  B,  and/or 
C.  In  implementing  this  rule  for 
multiple  subcategon,'  facilities  in  this 
manner,  the  permit  writer  or 
pretreatment  control  authority  needs  to 
ensure  that  the  CWT  facility  has  an 
optimal  waste  management  program 
First,  the  permit  writer  or  control 
authority  should  verifv'  that  the  CWT 
facility  is  identifv'ing  and  segregating 
wastestreams  appropriately  since 
segregation  of  similar  wastestreams  is 
the  first  step  in  obtaining  optimaJ  mass 
removals  of  pollutants  from  industrial 
wastes.  Ne.xt,  the  permit  writer  or 
control  authority  should  verif\'  that  the 
CVVT  facility  is  employing  treatment 
technologies  designed  to  treat  all  off-site 
waste  receipts  effectively.  Finally,  the 
permit  writer  or  control  authority 
should  establish  compliance  monitoring 
for  each  applicable  subcategory  directly 
following  treatment  of  the  each 
subcategory's  waste  stream.  As  a  further 
point  of  clarification,  the  permit  writer 
or  control  authority  should  not  allow 
CVVT  facilities  to  commingle 
wastestreams  from  different 
subcategories  prior  to  monitoring  for 
compliance  with  each  subcategory's 
limitations  or  standards. 

b.  Comply  with  Limitations  or 
Standards  for  Subcategory  D  First, 
facilities  which  desire  this  option  would 
submit  an  initial  request  to  their  permit 
writer  or  local  control  authority 
certifying  that  their  treatment  train 
includes  all  applicable  equivalent 
treatment  systems.  This  initial 
certification  would  include,  at  a 
minimum,  the  applicable  subcategories 
{i.e..  metals,  oils,  organics).  a  listing  of 
and  descriptions  of  the  treatment 
technologies  and  operating  conditions 
used  to  treat  wastes  in  each  subcategory . 
and  the  justification  for  making  an 
equivalent  treatment  determination  (see 
§  437  40  of  the  final  rule).  For  example, 

a  direct  discharging  facility  which 
accepts  metals  subcategor\'  and  oils 
subcategor\-  wastewaters  could  show 
that  their  treatment  train  includes  two- 
stage  oil/ water  separation,  two-stage 
chemical  precipitation,  and  dissolved 
air  flotation  operated  in  a  similar 
manner  to  that  costed  by  EPA.  Since 
these  are  the  treatment  technologies 


selected  as  the  basis  for  this  rule,  the 
equivalent  treatment  determination 
could  be  established.  However.  EPA  is 
not  defining  "equivalent  treatment"  as 
specific  treatment  technologies  or  the 
technology  bases,  but  rather  as  a 
"wastewater  treatment  system  that  is 
demonstrated  in  literature,  treatability 
tests,  or  self-monitoring  data  to  remove 
a  similar  level  of  the  appropriate 
pollutants  as  the  applicable  treatment 
technology  selected  as  the  basis  for  the 
applicable  regulations".**  EPA  is  leaving 
the  decision  as  to  whether  a  particular 
treatment  train  is  "equivalent 
treatment"  to  the  permit  writer's  or  local 
control  authority's  best  professional 
judgment.  However,  the  requesting 
facility  is  responsible  for  providing  the 
permit  writer  or  local  control  authority 
with  enough  information  and/or  data  to 
make  the  equivalent  treatment 
determination.  This  initial  certification 
statement  must  be  signed  by  the 
responsible  corporate  officer  as  defined 
in  40  CFR  403.12(1)  or  40  CFR  122.22. 
if  the  permit  writer  or  local  control 
authority  determines  that  equivalent 
treatment  is  demonstrated,  then  the 
permit  writers  of  local  control  authority 
will  issue  discharge  requirements  based 
on  one  of  the  four  subsets  of  limitations 
or  standards  promulgated  for  the 
multiple  wastestream  subcategory. 

Next,  the  facility  shall  submit  an 
annual  certification  statement  which 
indicates  that  the  treatment  technologies 
are  being  utilized  in  the  manner  set 
forth  in  their  original  certification  or  a 
justification  to  allow  modification  of  the 
practices  listed  in  its  initial  certification 
(see  §437.41  of  the  final  rule).  If  the 
information  contained  in  the  initial 
certification  statement  is  still 
applicable,  a  facility  shall  simply  state 
that  in  a  letter  to  the  permitting 
authority  or  local  control  authority,  and 
the  letter  shall  constitute  the  periodic 
statement.  However,  if  the  facility  has 
modified  its  treatment  system  in  any 
way.it  shall  submit  the  revised 
information  in  a  manner  similar  to  the 
initial  certification.  (Dnce  again,  the 
permit  writer  or  local  control  authority 
would  be  expected  to  use  BEJ/BPJ  in 
reviewing  any  modifications. 

Finally,  the  facility  shall  be  required 
to  maintain  on-site  compliance 
paperwork.  The  on-site  compliance 
paperwork  should  include  information 
from  the  initial  and  periodic 
certifications,  but  must  also  include:  (1) 
The  supporting  documentation  for  any 
modifications  that  have  been  made  to 
the  treatment  system;  (2)  a  method  for 


'  Ihe  (xillutdnl  rtMiiiivals  for  oath  treatment 
technology  selecleil  as  the  basis  are  listed  in  Tables 
7.6  through  7.9  in  the  TDD. 


demonstrating  that  the  treatment  system 
is  well  operated  and  maintained;  and  (3) 
a  discussion  of  the  rationale  for 
choosing  the  method  of  demonstration. 
Proper  operation  and  maintenance  of  a 
system  includes  a  qualified  person  to 
operate  the  system,  use  of  correct 
treatment  chemicals  in  appropriate 
quantities,  and  operation  of  the  system 
within  the  stated  design  parameters.  For 
example,  a  facility  may  operate 
dissolved  air  flotation.  The  method  for 
demonstrating  the  dissolved  air  flotation 
system  is  well  operated  can  be  as  simple 
as  maintaining  records  on  the 
temperature  and  pH,  the  chemicals 
added  (including  quantity),  the  duration 
of  treatment,  recycle  ratio,  and  physical 
characteristics  of  the  wastewater  before 
and  after  dissolved  air  flotation. 
Alternatively,  the  facility  could  monitor 
for  selected  parameters  for  the  purpose 
of  demonstrating  effective  treatment. 
This  could  include  any  pollutant  or  a 
combination  of  pollutants. 

Control  authorities,  at  any  time  after 
entering  into  an  individual  control 
mechanism,  or  permitting  authorities,  or 
any  time  after  issuing,  reissuing,  or 
modifying  the  NPDES  permit,  could 
inspect  the  CWT  facility  to  confirm  that 
the  listed  practices  are  being  employed, 
that  the  treatment  system  is  well 
operated  and  maintained,  and  that  the 
necessary  paperwork  provides  sufficient 
justification  for  any  modifications. 

6.  Implementation  for  Metals 
Subcategory  Facilities  With  Cyanide 
Subset 

Whenever  a  CWT  facility  accepts  a 
waste  receipt  that  contains  more  than 
136  mg/L  of  total  cyanide,  the  CWT 
facility  must  monitor  for  cyanide  when 
the  wastewater  exits  the  cyanide 
destruction  process  rather  than  after 
mixing  with  other  process  wastewater. 
Alternatively,  the  facility  may  monitor 
for  compliance  after  mixing  if  the 
cyanide  limitations  are  adjusted  using 
the  "building  block  approach"  or 
"combined  wastestream  formula." 
assuming  the  cyanide  limitations  do  not 
fall  below  the  minimum  analytical 
detection  limit. 

7.  Implementation  for  CWT  Facilities 
Subject  to  Multiple  Effluent  Limitations 
Guidelines  or  Pretreatment  Standards 

For  determination  of  effluent  limits 
where  there  are  multiple  categories,  the 
effluent  guidelines  are  applied  using  a 
flow-weighted  combination  of  the 
appropriate  guideline  for  each  category 
(/.e..  'the  building  block  approach"). 
Where  a  facility  treats  a  CWT 
wastestream  and  process  wastewater 
from  other  non-CWT  industrial 
operations,  the  effluent  guidelines 
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would  be  applied  by  using  a  flow- 
weighted  combination  of  the  BPT/BAT 
limitations  for  the  CWT  and  the  other 
non-CWT  industrial  operation  to  derive 
the  appropriate  limitations.  Similarly, 
for  indirect  dischargers,  under  these 
circumstances,  the  pretreatment 
standards  would  be  applied  using  the 
"combined  wastestream  formula"  as 
defined  in  40  CFR  403.6(e).  The  only 
exceptions  to  this  Eire  for  facilities  also 
subject  to  effluent  guidelines  for 
Landfills  (40  CFR  445)  and  effluent 
limitations  guidelines  and  pretreatment 
standards  for  Transportation  Equipment 
Cleaning  (40  CFR  442).  The  interaction 
between  these  categories  and  the  CWT 
rule  are  detailed  in  Section  V.  J  and  V.I, 
respectively. 

8.  Internal  Monitoring  Requirements 

Working  in  conjunction  with  the 
effluent  guidelines  and  pretreatment 
standards  are  the  monitoring  conditions 
set  out  in  the  NPDES  or  POTW 
discharge  permit.  An  integral  part  of 
monitoring  conditions  is  the  point  at 
which  a  facility  must  demonstrate 
compliance.  The  point  at  which  a 
sample  is  collected  can  have  a  dramatic 
effect  on  the  monitoring  results  for  that 
facility.  Therefore,  as  detailed  elsewhere 
in  the  implementation  section,  it  may  be 
necessary  to  require  internal  monitoring 
points  in  order  to  assure  compliance. 
Authority  to  address  internal 
wastestreams  is  provided  in  40  CFR 
122.44(i)(l)(iii),  122.45(h),  and  40  CFR 
403.6(e)(2)  and  (4).  Permit  writers  or 
local  control  authorities  may  establish 
additional  internal  monitoring  points  to 
the  extent  consistent  with  EPA's 
regulations. 

B.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  wastestreams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  EPA's  regulations 
concerning  bypasses  and  upsets  for 
direct  discheirgers  are  set  forth  at  40  CFR 
122.41(m)  and  (n)  and  for  indirect 
dischargers  at  40  CFR  403.16  and 
403.17. 

C.  Variances  and  Modifications 

Upon  the  promulgation  of  these 
regulations,  all  new  and  reissued 
Federal  and  State  NPDES  permits  issued 
to  direct  dischargers  in  the  CWT 
Industry  must  include  the  effluent 
limitations.  In  addition,  the  indirect 
dischargers  must  comply  with  the 


pretreatment  standards  within  three 
years  of  issuance. 

1.  Fundamentally  Different  Factors 
(FDF)  Variances 

The  CWA  requires  application  of  the 
effluent  limitations  established  pursuant 
to  Section  301  or  the  pretreatment 
standards  of  section  307  to  all  direct  and 
indirect  dischargers.  However,  the 
statute  provides  for  the  modification  of 
these  national  requirements  in  a  limited 
number  of  circumstances.  Moreover,  the 
Agency  has  established  administrative 
mechanisms  to  provide  an  opportunity 
for  rehef  from  the  application  of 
national  effluent  limitations  guidelines 
and  pretreatment  standards  for 
categories  of  existing  sources  for 
priority,  conventional,  and  non- 
conventional  pollutants. 

EPA  will  develop  effluent  limitations 
or  standards  different  from  the 
otherwise  applicable  requirements  if  an 
individual  existing  discharging  facility 
is  fundamentally  different  with  respect 
to  factors  considered  in  establishing  the 
limitations  or  standards  applicable  to 
the  individual  facility.  Such  a 
modification  is  known  as  a 
"fundamentally  different  factors"  (FDF) 
variance. 

Early  on,  EPA.  by  regulation, 
provided  for  FDF  modifications  from 
BPT  effluent  limitations.  BAT 
limitations  for  priority  and  non- 
conventional  pollutants,  and  BCT 
limitations  for  conventional  pollutants 
for  direct  dischargers.  For  indirect 
dischargers,  EPA  provided  for  FDF 
modifications  from  pretreatment 
standards  for  existing  facilities.  FDF 
variances  for  priority  pollutants  were 
challenged  judicially  and  ultimately 
sustained  by  the  Supreme  Court 
(Chemical  Manufacturers  Ass'n  v. 
iVflDC,  479  U.S.  116(1985)). 

Subsequently,  in  the  Water  Quality 
Act  of  1987.  Congress  added  new- 
Section  301(n)  of  the  Act  explicitly  to 
authorize  modification  of  the  otherwise 
applicable  BAT  effluent  limitations  or 
national  effluent  pretreatment  standards 
for  existing  sources  if  a  facility  is 
fundamentally  different  with  respect  to 
the  factors  specified  in  Section  304 
(other  than  costs)  from  those  considered 
by  EPA  in  establishing  the  effluent 
limitations  or  pretreatment  standards. 
Section  301  (n)  also  defined  the 
conditions  under  which  EPA  may 
establish  alternative  requirements. 
Under  Section  301  (n).  an  application  for 
approval  of  FDF  variance  must  be  based 
solely  on  (1)  information  submitted 
during  the  rulemaking  raising  the 
factors  that  are  fundamentally  different, 
or  (2)  information  the  applicant  did  not 
have  an  opportunity  to  submit.  The 


alternate  limitation  or  standard  must  be 
no  less  stringent  than  justified  by  the 
difference,  and  not  result  in  markedly 
more  adverse  non-water  quality 
enviroiunental  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  125 
Subpart  D.  authorizing  the  Regional 
Administrators  to  establish  alternative 
limitations  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
FDF  variance  requests  for  existing  direct 
dischargers. 

Thus,  40  CFR  125.31(d)  identifies  six 
factors  (for  example,  volume  of  process 
wastewater,  age,  and  size  of  a 
discharger's  facility)  that  may  be 
considered  in  determining  if  a  facifity  is 
fundamentally  different.  The  Agency 
must  determine  whether,  on  the  basis  of 
one  or  more  of  these  factors,  the  facility 
in  question  is  fundamentally  different 
from  the  facilities  and  factors 
considered  by  the  EPA  in  developing 
the  nationally  applicable  effluent 
guidelines.  The  regulation  also  lists  four 
other  factors  (for  example,  infeasibilit\' 
of  installation  within  the  time  allowed 
or  a  discharger's  ability  to  pay)  that  may 
not  provide  a  basis  for  an  FDF  variance. 
In  addition,  under  40  CFR  125.31(b)(3). 
a  request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limitations,  or  (b)  a  non-water 
qualitv  environmental  impact 
(including  energy  requirements) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits.  EPA  regulations 
provide  for  an  FDF  variance  for  existing 
indirect  dischargers  at  40  CFR  403.13. 
The  conditions  for  approval  of  a  request 
to  modif\'  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  direct  dischargers. 
The  legislative  histon,'  of  Section 
301  (n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applicant.  The  applicant  must  show 
that  the  factors  relating  to  the  discharge 
controlled  by  the  applicant's  permit 
which  are  claimed  to  be  fundamentally 
different  are.  in  fact,  fundamentally 
different  from  those  factors  considered 
by  the  EPA  in  establishing  the 
aipplirable  guidelines.  The  pretreatment 
regulations  incorporate  a  similar 
requirement  at  40  CFR  403.13(h)(9). 

An  FDF  variance  is  not  available  to  a 
new  source  subject  to  NSPS  or  PSNS. 
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2  Water  Quality  Variances 

Section  301(g)  of  the  CWA  authorizes 
a  variance  from  BAT  effluent  guidelines 
for  certain  non-conventional  pollutants 
due  to  localized  environmental  factors. 
These  pollutants  include  ammonia, 
chlorine,  color,  iron,  and  total  phenols. 

3.  Permit  Modifications 

Even  after  EPA  (or  an  authorized 
State)  has  issued  a  final  permit  to  a 
direct  discharger,  the  permit  may  still  be 
modified  under  certain  conditions 
(When  a  permit  modification  is  under 
consideration,  however,  all  other  permit 
conditions  remain  in  effect.)  A  permit 
modification  may  be  triggered  in  several 
circumstances.  These  could  include  a 
regulaton,'  inspection  or  information 
submitted  by  the  permittee  that  reveals 
the  need  for  modification.  Anv 
interested  person  may  request  a  permit 
modification.  There  are  two 
classifications  of  modifications:  major 
and  minor.  From  a  procedural 
standpoint,  they  differ  primarily  with 
respect  to  the  public  notice 
requirements.  Major  modifications 
require  public  notice  while  minor 
modifications  do  not.  Virtually  any 
modification  that  results  in  less 
stringent  conditions  is  treated  as  a  major 
modification,  with  provisions  for  public 
notice  and  comment.  Conditions  that 
would  necessitate  a  major  modification 
of  a  permit  are  described  in  40  CFR 
122.62.  Minor  modifications  are 
generally  non-substantive  changes.  The 
conditions  for  minor  modification  are 
described  in  40  CFR  122.63. 

XrV.  Related  Acts  of  Congress, 
Executive  Orders,  and  Agency 
Initiatives 

A  Executive  Order  12866:  Regulaton' 
Planning  and  Review 

Under  Executive  Order  12866  (58 
Federal  Register  51735.  (October  4, 
1993)1.  the  Agency  must  determine 
whether  a  regulator*'  action  is 
"significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 

significant  regulatory  action  '  as  one 
that  is  likely  to  result  in  a  rule  that  mav: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  wav  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safetv,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 


(3)  Materially  alter  the  budgetary' 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  Consequently,  EPA  submitted 
this  action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ISBREFAj.  5  U.S.C.  601  at  seq. 

1.  Background 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  for  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impact 
of  today  s  rule  on  small  entities,  small 
entity  is  defined  as  (1)  a  small  business 
with  gross  revenue  under  $6  million 
(based  on  Small  Business 
Administration  size  standards):  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  less  than  50.000;  and  (3)  a 
small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

In  accordance  with  section  603  of  the 
RFA,  EPA  prepared  an  initial  regulatory- 
flexibility  analysis  (IRFA)  for  the 
proposed  rule  and  convened  a  Small 
Business  Advocacy  Review  (SBAR) 
Panel  to  obtain  advice  and 
recommendations  of  representatives  of 
affected  small  entities  in  accordance 
with  section  609(b)  of  the  RFA.  See  64 
FR  2298-2300,  2332-33  (January  13, 
1999)  A  detailed  discussion  of  the 
SBAR  Panel's  advice  and 
recommendations  can  be  found  in  the 
Panel  Report  which  is  available  in  the 
docket  for  this  rule  (DCN  21.5.1).  The 
1999  proposal  provides  a  summary'  of 
the  Panel's  recommendation.  See  64  FR 
2298-2300. 


2.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

As  required  by  section  604  of  the 
RFA,  EPA  also  prepared  a  final 
regulatory'  flexibility  analysis  (FRFA)  for 
today's  rule.  The  FRFA  addresses  the 
issues  raised  by  public  comments  on  the 
IRFA,  which  was  part  of  the  proposal  of 
this  rule.  The  FRFA  is  available  for 
review  in  the  docket  (in  Section  8  of  the 
Final  EA)  and  is  summarized  below. 

a.  Need  for  and  Objectives  of  the 
Regulation.  A  detailed  discussion  of  the 
need  for  the  regulation  is  presented  in 
Section  V  of  the  1999  preamble  (64  FR 
2293-2295).  A  summary  may  also  be 
found  in  Section  9.1.2  of  the  Final  EA. 
A  detailed  discussion  of  the  objectives 
and  legal  basis  for  the  rule  is  presented 
in  Sections  I  and  II  of  this  preamble  and 
Chapter  1  of  the  final  development 
document.  Very  briefly,  the  Clean  Water 
Act  requires  EPA  to  establish  effluent 
limitations  guidelines  and  standards  to 
control  pollutant  discharges  to  the 
nation's  waters.  The  CWT  industry  is 
not  currently  subject  to  national 
standards  that  provide  for  an  adequate 
level  of  control. 

b.  Significant  Comments  on  the  IRFA. 
The  significant  comments  on  the  IRFA 
all  addressed  the  following  regulatory 
alternatives:  exemptions  for  small 
businesses,  exemptions  based  on  flow 
cutoffs,  reduced  monitoring  frequency 
for  small  businesses,  and  the  use  of  an 
indicator  parameter  for  compliance 
monitoring.  These  alternatives  are 
discussed  more  fully  in  Section  8.3.6  of 
the  EA  and  Section  IV  of  this  preamble. 

Most  conunenters  who  discussed  the 
small  business  exemptions,  the  flow 
cutoffs,  and  the  reduced  monitoring 
alternatives  were  opposed  to  them. 
Many  commenters  argued  that  size  and 
flow  were  not  necessarily  related  to  the 
environmental  impact  of  the  facility. 
Others  asserted  that  company  revenue 
was  a  difficult  basis  for  implementing 
an  exemption.  Other  commenters  noted 
that  exempted  facilities  would  have 
lower  operating  costs:  they  could, 
therefore,  capture  more  market  share 
which  would  lead  to  more  untreated 
wastes  going  to  a  POTW.  With  respect 
to  reduced  monitoring,  commenters 
stated  that  permit  writers  and  control 
authorities  should  continue  to  establish 
monitoring  frequencies  on  a  case-by- 
case  basis,  taking  into  account  the 
probable  impact  of  the  discharge  to 
surface  waters  or  a  POTW,  compliance 
history'  of  the  facility,  and  other  relevant 
factors. 

Many  commenters  responded  on  the 
subject  of  indicator  parameters,  with 
essentially  an  equivalent  number 
opposing  and  favoring  the  use  of  an 


indicator  parameter  for  compliance 
monitoring  for  indirect  discharging  oils 
subcategory  facilities.  Commenters  that 
did  not  support  the  use  of  oil  and  grease 
(either  SGT-HEM  or  HEM)  as  indicator 
parameters  raised  a  number  of  technical 
concerns.  Commenters  that  supported 
their  use  cited  the  decreased  analj^cal 
costs  and  the  wide  range  of  organic 
compounds  that  can  be  measured  with 
these  analyses. 

EPA  shared  the  concerns  of  some  of 
these  commenters.  In  the  final  rule,  EPA 
is  not  adopting  any  of  these  alternatives, 
but  is  taking  steps  to  minimize  the 
impacts  on  small  businesses  (see 
XIV. B. 2. e).  See  Section  FV  of  this 
preamble  for  more  information  on  the 
comments.  EPA's  responses  to  those 
comments,  and  EPA's  justification  for 
final  decisions  on  these  options.  EPA's 
detailed  responses  to  comments,  and  the 
conunents  themselves,  are  contained  in 
the  Conunent  Response  Document  in 
response  categories  SBREFA,  Small 
Business,  and  Indicator  Parameters. 

c.  Description  and  Estimation  of 
Number  of  Small  Entities  to  Which  the 
Regulation  Will  Apply.  The  small 
entities  subject  to  this  rule  are  small 
businesses.  There  are  no  nonprofit 
organizations  or  small  govenunental 
operations  that  operate  CWT  facilities. 
For  purposes  of  assessing  the  impacts  of 
today's  rule  on  small  businesses,  EPA 
relied  on  the  SBA  size  standard  for  SIC 
code  4953,  "Refuse  Systems,"  and 
applied  that  standard  to  companies 
owning  CWT  facilities.  For  this  SIC 
code,  SBA  defines  a  small  business  as 
one  receiving  less  than  $6  million/year, 
averaged  over  the  most  recent  three 
fiscal  years. 

The  CWT  industry  is  composed  of  an 
estimated  167  companies  (as  discussed 
in  Section  3,  this  number  is  scaled  up 
to  reflect  the  total  number  of  CWT 
companies).  Small  companies  make  up 
approximately  half  of  all  companies  in 
the  CWT  industry  (an  estimated  82  of 
167).  All  of  these  small  companies, 
except  for  one,  operate  single  CWT 
facilities.  One  company  in  the  analysis 
operates  two  facilities.  Sixty-three  small 
companies  own  discharging  facilities 
(61  own  indirect  dischargers  and  2  own 
direct  dischargers)  that  are  subject  to  the 
requirements  of  this  rule.  Fifty-nine  of 
these  small  companies  are  in  the  oil 
treatment/recovery  business.  The 
number  of  employees  at  each  of  these 
companies  ranges  from  2  to  115.  with  a 
median  of  18.  Fifty-three  out  of  the  63 
companies  have  costs  greater  than  one 
percent  of  sales;  30  out  of  the  63 
companies  have  costs  greater  than  three 
percent  of  sales.  Section  X.M  provides 
more  detail  on  the  impacts  to  small 
businesses. 


d.  Description  of  the  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  For  almost  all  of  the 
small  businesses  subject  to  the  final 
CWT  rule,  this  regulation  does  not 
contain  any  specific  new  requirements 
for  monitoring,  recordkeeping,  or 
reporting.  Regulations  for  the  existing 
NPDES  and  national  pretreatment 
programs  already  contain  minimum 
requirements;  and  permit  writers  and 
control  authorities  establish  the 
monitoring  regime  for  individual 
facilities.  Consequently,  for  almost  all  of 
the  CWT  facilities  owned  by  small 
businesses,  there  are  similarly  no  new 
professional  skills  required  to  meet  any 
new  requirements. 

However,  for  CWT  facilities  that 
accept  waste  in  more  than  one  CWT 
subcategory  that  elect  to  comply  with 
the  multiple  wastestream  subcategory 
limitations  or  standards,  the  final  rule 
does  include  new  requirements  for 
monitoring,  recordkeeping,  and 
reporting.  These  requirements  and  the 
multiple  wastestream  subcategory  are 
described  in  Sections  IV.F  and  XIII. A. 5 
of  the  final  preamble.  See  also  §437.41. 
EPA  concluded  that  CWT  facilities 
already  have  the  professional  skills  to 
meet  these  new  requirements.  Based  on 
the  information  in  EPA's  database,  only 
two  CWT  facilities  owned  by  small 
businesses  may  be  subject  to  these  new- 
requirements. 

e.  Steps  Taken  to  Minimize 
Significant  Impacts  on  Small  Entities. 
EPA  went  to  some  length  to  explore  and 
analyze  a  variety  of  regulatory 
alternatives  to  minimize  impacts  on 
small  businesses.  Today's  notice 
includes  extensive  discussions  of  the 
alternatives,  EPA's  analysis  of  those 
alternatives,  and  the  rationale  for  EPA's 
decisions.  EPA  selected  the  least 
expensive  option  that  was  considered 
for  the  final  rule  as  the  technology  basis 
for  the  standards  and  limitations  for 
existing  sources.  Furthermore,  EPA 
selected  oils  option  8  as  the  technology 
basis  for  PSES  in  the  oils  subcategory' 
(which  contains  most  of  the  small 
Ijusinesses  affected  by  the  final  rule),  in 
part,  based  on  the  incremental  economic 
impact  to  small  businesses.  For  EPA's 
option  selection  rationale,  see  Section 
VIII.  Most  of  the  other  regulatory 
alternatives  incorporated  exemptions  for 
groups  of  facilities.  EPA  rejected  those 
options  for  multiple  reasons,  including 
implementation  difficulty  and  concerns 
about  environmental  impacts.  For  a 
detailed  discussion  of  EPA's  rationale 
for  rejection  of  these  options,  see 
Sections  IV.A-IV.E. 


3.  Compliance  Guide 

As  required  by  section  212  of 
SBREFA.  EPA  is  also  preparing  a  small 
entity  compliance  guide  to  help  small 
businesses  comply  with  this  rule.  To 
request  a  copy,  use  any  of  the  contacts 
shown  in  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  preamble,  above. 
EPA  expects  that  the  guide  will  be 
available  in  January  2001. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 

4.  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory'  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with" Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  the  final  rule 
with  an  explanation  of  w-hy  that 
alternative  was  adopted.  Before  EPA 
establishes  any  regulator},-  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed, 
under  section  203  of  the  UMRA.  a  small 
government  agency  plan.  The  plan  must 
provide  for  notif\'ing  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory' 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  SlOO 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  estimated  total  annualized  costs  of 


81292  Federal  Register/ Vol.  65.  No.  247 /Friday.  December  22,  2000 /Rules  and  Regulations 


the  final  rule  as  S35.1  million  (S1997). 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UKfRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  No  small 
governments  are  subject  to  this  rule  The 
final  rule,  at  most,  imposes  onlv 
minimal  administrative  requirements  on 
small  local  governments  that  are 
administering  approved  pretreament 
programs.  The  final  rule  does  not 
uniquely  affect  small  governments 
because  small  and  large  governments 
are  affected  in  the  same  way  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

D.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (PRA).  44  U.S.C. 
3501  et  seq  ,  EPA  must  submit  an 
information  collection  request  covering 
information  collection  requirements  in 
proposed  rules  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  There  are  no  new 
information  collection  reporting 
requirements  for  facilities  that  complv 
with  the  limits  for  the  metals-bearmg. 
oily  waste,  and/or  organics  waste 
subcategories  separately.  The 
information  collection  reporting 
requirements  and  the  burden  estimates 
for  these  subcategories  are  contained  m 
the  'National  Pollutant  Discharge 
Elimination  System  (NPDES)/ 
Compliance  Assessment/Certification 
Information"  ICR  (No.  1427.05:  OMB 
Approval  No.  2040-0110)  and  in  the 
"National  Pretreatment  Program  (40 
CFR  Part  403)"  ICR  (No,  0002.081;  OMB 
Approval  No.  2040-0009). 

EiPA  established  a  fourth  multiple 
wastestream  subcategory  to  simplify 
implementation  and  reduce  burden  for 
facilities  treating  wastes  covered  by 
more  than  one  subcategory.  EPA  notes 
that  no  facility  is  required  to  use  this 
subcategory  and  its  requirements  unless 
the  facility  chooses  to.  The  new 
information  reporting  requirements 
under  this  subcategorv.  described  at 
§437.41.  include  submission  of  an 
initial  certification  statement  and 
annual  certification  statements 
thereafter,  and  maintenance  of  on-site 
compliance  paperwork.  These 
requirements  are  the  same  as  those 
previously  approved  by  OMB  ftir 
facilities  in  the  pesticide  formulating, 
packaging,  and  repackaging  category 
that  choose  to  comply  with  the 
pollution  prevention  alternative.  OMB 
is  in  the  process  of  approving  the 
extension  of  these  requirements  to 


multiple  wastestream  facilities  in  the 
CWT  category,  as  part  of  the  revisions 
to  the  ICRs  listed  above. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  OMB  control  numbers  for  the 
information  collection  requirements  in 
this  rule  will  be  listed  in  an 
amendment{s)  to  40  CFR  part  9  in  a 
subsequent  Federal  Register 
document(s)  after  OMB  approves  the 
ICRs. 

E  Xational  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA).  Pub  L  104-113,  section  12(d) 
(15  U.S.C.  272  note),  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  [e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  the 
Office  of  Management  and  Budget 
(OMB).  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  rulemaking  involves  technical 
standards.  EPA  performed  a  search  of 
the  technical  literature  to  identify  any 
applicable  analytical  test  methods  from 
industry,  academia,  voluntary 
consensus  standard  bodies  and  other 
parties  that  could  be  used  to  measure 
the  analytes  in  today's  rulemaking. 
EPA's  search  revealed  that  there  are 
consensus  test  procedures  for  many  of 
the  analytes  in  today's  rule  already 
specified  in  die  tables  at  40  CFR  136.3. 
Even  prior  to  enactment  of  the  NTTAA. 
EPA  has  traditionally  included  any 
applicable  consensus  test  methods  in  its 
regulations.  Consistent  with  the 
requirements  of  the  CWA.  those 
applicable  consensus  test  methods  are 
incorporated  by  reference  in  the  tables 
at  40  CFR  Part  136.3.  The  consensus  test 
methods  in  these  tables  include 
American  Society  for  Testing  Materials 
(ASTM)  and  'Standard  MeUiods.  " 

Today's  rule  requires  dischargers  to 
monitor  for  up  to  17  metals.  16  organics. 
BOD<.  total  cyanide.  Oil  and  Grease 
(HEM),  and  TSS.  Examples  of  pollutants 
with  consensus  methods  already  in 


place  include  the  metals,  total  cyanide. 
BOD'S.  TSS.  and  some  organic  pollutants 
such  as  fluoranthene  and  2.4.6- 
trichlorophenol. 

In  addition.  EPA  noted  in  the  1999 
proposed  rule  that  EPA  was  developing 
additional  data  for  certain  additional 
pollutants  not  included  in  the  Tables  at 
40  CFR  136.3.  EPA  asked  commenters  to 
identify  any  potentially  applicable 
voluntary  consensus  standards  for  those 
pollutants.  No  commenters  identified 
any  such  standards.  Therefore.  EPA  has 
amended  existing  EPA  test  procedures 
included  in  40  CFR  136.3  to  cover  the 
additional  pollutants  in  today's  rule. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

The  Executive  Order  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  'economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  risk  or  safety  risk 
that  the  Agency  has  reason  to  believe 
may  have  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  under 
Executive  Order  12866.  Further.  EPA 
does  not  believe  this  rule  concerns  an 
environmental  or  safety  risk  that  EPA 
has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  This 
rule  sets  technology  based  limits 
according  to  the  requirements  of  the 
Clean  Water  Act.  However.  EPA  did 
evaluate  children's  health  effects 
(specifically,  impaired  IQJ  in  its  analysis 
of  environmental  benefits  of  this  rule 
(see  Section  XI. B).  EPA  estimates  that 
this  rule  will  reduce  the  number  of 
children  that  might  otherwise 
experience  reduced  IQ. 

G.  The  Edible  Oil  Regulatory  Reform  Act 
The  Edible  Oil  Regulatory  Reform 

Act,  Public  Law  104-55.  requires  most 
Federal  agencies  to  differentiate 
between,  and  establish  separate  classes 
for  (1)  animal  fats  and  oils  and  greases, 
fish  and  marine  mammal  oils,  and  oils 
of  vegetable  origin,  and  (2)  other  greases 
and  oils,  including  petroleum,  when 
issuing  or  enforcing  any  regulation  or 
establishing  any  interpretation  or 
guideline  relating  to  the  transportation. 
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storage,  discharge,  release,  emission,  or 
disposal  of  a  fat,  oil,  or  grease, 

"The  Agency  believes  that  vegetable 
oils  and  animal  fats  pose  similar  types 
of  threats  to  the  environment  as 
petroleum  oils  when  spilled  to  the 
environment  (62  FR  54508  Oct.  20, 
1997). 

The  deleterious  environmental  effects 
of  spills  of  petroleum  and  non- 
petroleum  oils,  including  animal  fats 
and  vegetable  oils,  are  produced 
through  physical  contact  and 
destruction  of  food  sources  (via 
smothering  or  coating)  as  well  as  toxic 
contamination  (62  FR  54511).  However, 
the  permitted  discharge  of  CWT 
wastewater  containing  residual  and 
dilute  quantities  of  petroleum  and  non- 
petroleum  oils  is  significantly  different 
from  an  uncontrolled  spill  of  pure 
petroleiun  or  non-petroleum  oil 
products. 

CWT  facilities  that  would  be  subject 
to  the  rule  do  not  typically  accept 
wastes  with  appreciable  amoimts  of 
animal  fats  and  oils,  etc.  The  exception 
are  grease  trap  wastes.  Today's  rule  will 
not  apply  to  diat  portion  of  wastewater 
treated  at  CWT  facilities  that  represents 
grease  trap  wastes. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  EPA  has  not 


identified  any  facilities  covered  by 
today's  rule  that  are  owned  and/or 
operated  by  Indian  tribal  governments. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

/.  Executive  Order  13132  I  Federalism) 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  rule 
establishes  effluent  limitations  and 
pretreatment  standards  imposing 
requirements  that  apply  to  CWT 
facilities  when  they  discharge 
wastewater  or  introduce  wastewater  to  a 
POTW.  EPA  has  determined  that  there 
are  no  CWT  facilities  owned  and 
operated  by  State  or  local  governments 
that  are  subject  to  today's  rule  so  the 
rule  will  not  impose  any  treatment 
technology  costs  on  State  or  local 
governments.  Further,  the  rule  will  only 
affect  State  and  local  governments 
incidentally  in  their  capacity  as 
implementers  of  CWA  permitting 
programs.  Therefore,  the  final  rule,  at 
most,  imposes  only  minimal 
administrative  costs  on  States  that  have 
authorized  NPDES  programs  and  on 
local  governments  that  are 
administering  approved  pretreatment 
programs.  (These  States  and  localities 
must  incorporate  the  new  limitations 
and  standards  in  new  and  reissued 
NPDES  permits  or  local  pretreatment 
orders  or  permits).  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 

Even  though  section  6  of  Executive 
Order  13132  does  not  apply  to  this  rule. 
EPA  did  consuh  with  representatives  of 
State  and  local  governments  in 
developing  this  rule.  The  concerns 
raised  during  those  consultations  and 
EPA's  response  to  their  concerns  are 
reflected  in  the  Response  to  Comments 


section  and  elsewhere  in  the 
administrative  record. 

/.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  January  22.  2001. 

Appendix  1  to  the  Preamble — 
Definitions,  Acronyms,  and 
Abbreviations 

ADMINISTRATOR— The  Administrator  of 
the  U.S.  Environmental  Protection  Agency. 

AGENCY— The  U.S.  Environmental 
Protection  Agency. 

AVER.'^GE  MONTHLY  DISCHARGE 
LIMITATION— The  highest  allowable 
average  of  "daily  discharges"  over  a  calendar 
month,  calculated  as  the  sum  of  all   "daily 
discharges"  measured  during  the  calendar 
month  divided  by  the  number  of  "daily 
discharges"  measured  during  the  month. 

BAT — The  best  available  technologv 
economically  achievable,  applicable  to 
effluent  limitations  to  be  achieved  by  March 
31.  1984.  for  industrial  discharges  to  surface 
waters,  as  defined  bv  Sec.  304(b)(2)(B)  of  the 
CWA. 

BCT — The  best  conventional  pollutant 
control  technology,  applicable  to  discharges 
of  conventional  pollutants  from  existing 
industrial  point  sources,  as  defined  by  Sec. 
304(b)(4)  of  the  CWA. 

BPT — The  best  practicable  t:onlrol 
technology  currently  available,  applicable  to 
effluent  limitations  to  be  achieved  by  luly  1, 
1977.  for  industrial  discharges  to  surface 
waters,  as  defined  bv  Sec.  304(b)(1)  of  the 
CWA. 

CENTRALIZED  WASTE  TREATMENT 
FACILITY— Any  facility  that  treats  (for 
disposal,  recycling,  or  recoven,-  of  materials) 
or  recycles  anv  hazardous  or  non-hazardous 
industrial  waste,  hazardous  or  non-hazardous 
industrial  wastewater,  and/or  used  material 
from  off-site.  "CWT  facility"  includes  both  a 
facility  that  treats  waste  received  from  off-site 
exclusively,  and  a  facility  that  treats  wastes 
generated  on-site  as  well  as  waste  received 
from  off-site  For  example,  an  organic 
chemical  manufacturing  plant  may.  in  certain 
circumstances,  be  a  CWT  facility  if  it  treats 
industrial  wastes  received  from  offsite  as 
well  as  industrial  waste  generated  at  the 
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organic  thfrnical  manutai  turing  plant.  CVVF 
facilities  Inrlucie  re-refiners  and  mav  be 
owned  bv  the  fetieral  government 

CENTR.^LIZED  W.^STL  TRE.ATMENT 
WASTEVV.MER — Anv  wastewater  generated 
as  a  result  of  CVVT  activities.  CWT 
wastewater  sources  may  include,  but  are  not 
limited  to:  liquid  waste  receipts, 
solubilization  water,  used  oil  emulsion- 
breaking  wastewater,  tanker  truck/drum/roll- 
off  box  washes,  equipment  washes,  air 
pollution  control  scrubber  blow-down, 
laboratorv-derived  wastewater,  on-site 
landfill  wastewaters,  and  contaminated  storm 
water 

CLEAN  WATER  ACT  (CWA)— The  Federal 
Water  Pollution  Control  Act  .Amendments  of 
1972  (33  use.  Section  1251  et  seq],  as 
amended. 

CLEAN  WATER  ACT  (CWA)  SECTION  30« 
Ql'ESTIOW.MRE — .A  questionnaire  sent  to 
facilities  under  the  authority  of  Section  308 
of  the  CW.\,  which  requests  information  to 
be  used  in  the  development  of  national 
effluent  guidelines  and  standards. 

COMMERCIAL  FACILITY— A  CWT  facility 
that  accepts  off-site  generated  wastes, 
wastewaters,  or  used  material  from  other 
facilities  not  under  the  same  ownership  as 
this  facilitv  C'ommercial  operations  are 
usually  made  available  for  a  fee  or  other 
remuneration. 

CONTAMINATED  STORM  WATER— 
Storm  water  which  comes  in  direct  contact 
with  off-site  waste,  the  waste  handling  and 
treatment  areas,  or  other  centralized  waste 
treatment  wastewater 

CONVENTIONAL  POLLLTANTS— 
Constituents  of  wastewater  as  determined  by 
Sec.  304la)|4)  of  the  CWA.  including,  but  not 
limited  to.  pollutants  classified  as 
biochemical  oxygen  demand,  total  suspended 
solids,  oil  and  grease,  fecal  coliform.  and  pH 

CWT — Centralized  Waste  Treatment 

DAILY  DLSCHAKGE— The  discharge  of  a 
pollutant  measured  during  any  calendar  day 
or  any  24-hour  period  that  reasonably 
represents  a  lalendar  dav- 

DETAILED  MONITORING 
QUESTIONNAIRE  (DMQ)— Questionnaires 
sent  to  collect  daily  monitoring  data  from  20 
selected  CWT  facilities  based  on  responses  to 
the  Section  308  Questionnaire. 

DIRECT  D1SCHAR(;EK— A  facility  that 
discharges  or  may  discharge  treated  or 
untreated  wastewaters  into  waters  of  the 
United  States. 

EXISTING  SOURCE— Anv  fat  ilitv  from 
which  there  is  or  may  be  a  disc  harge  of 
pollutants,  the  construction  of  which  is 
commenced  before  the  publication  of  the 
proposed  regulations  prescribing  a  standard 
of  performanc:e  under  See,  306  of  the  CWA. 

F.ACILITY — .Ml  contiguous  prope.-ly 
owned,  ope'-ated.  leased,  or  under  the  control 
of  the  same  person  or  entity 

FUEL  BLENUI.NG— The  process  of 
combining  waste,  wastewater,  or  used 
material  for  the  purpose  of  regenerating  a  fuel 
for  reuse 

HAZARDOUS  WASTE— Any  waste, 
inc  lulling  wastewater,  defined  as  hazardous 
under  RCR.\ 

HIGH  TEMPERATURE  METALS 
RECOVERY  (HTMR)— A  metals  recovery 
process  in  which  solid  forms  of  metal 


containing  niriten^ls  .ire  proi  I'ssed  with  a 
heat-bast'd  pvroniel.jllurgic  al  tec  hnology  In 
produce  metal  produc  ts 

INDIRECT  DLSC:HARt;ER— A  facility  that 
discharges  or  may  discharge  wastewaters  into 
a  publidv-owned  treatment  works. 

INTERCOMPANY— Facilities  that  treat 
and/ur  rec  yc  le/recnver  waste,  wastewater, 
and/or  used  inatisrial  generated  bv  off-site 
facilities  not  under  the  same  c:orporate 
ownership.  I'bese  facilities  are  also  referred 
to  as  "commen  ial"  (;WT  facilities. 

INTRACOMPANY  TRANSFER— Facilities 
that  treat  and/or  recycde/recover  waste, 
wastewater,  and/or  used  material  generated 
by  off-site  facilities  under  the  same  corporate 
ownership  These  facilities  are  also  referred 
to  as  "non-ciimmercial"  CWT  facilities 

LT.A  (Long  Term  .■\verage) — For  purposes 
of  the  efnuenl  guidelines,  average  pollutant 
levels  achieved  over  a  period  of  time  by  a 
facility,  subcategory,  or  technology  option, 
LTAs  were  used  in  developing  the 
limitations  and  standards  in  today's 
proposed  regulation 

MARINE-GENERATED  WASTE— Any 
waste,  wastewater,  and/or  used  material 
generated  as  part  of  the  normal  maintenance 
and  operation  of  a  ship,  boat,  or  barge 
operating  mi  inland,  coastal,  or  open  waters, 
or  while  berthed 

METAL-BEARING  WASTES— Wastes  and/ 
or  used  materials  from  manufacturing  or 
processing  facilities  or  other  c:ommercial 
operations  that  ( ontain  significant  quantities 
of  metal  pollutants,  but  rxjt  significant 
quantities  of  oil  and  grease  (generally  less 
than  100  mg/L).  from  manufacturing  or 
processing  fai  ilities  or  other  commercial 
operations.  Examples  of  these  wastes  are  as 
follows:  spent  electroplating  baths  and 
sludges,  metal  finishing  rinse  water  and 
kludges.  (  hromate  wastes,  air  pollution 
control  blow  down  water  and  sludges,  spent 
anodizing  solutions,  incineration  air 
pollution  control  wastewaters,  waste  liquid 
mercury .  cyanide  containing  wastes  greater 
than  136  mg/L.  and  waste  acids  and  bases 
with  or  without  metals. 

MINIMUM  LEVEL— the  lowest  level  at 
which  the  entire  analytical  system  must  give 
a  recognizable  signal  and  an  acceptable 
calibration  point  for  the  analyte. 

MIXED  CO.MMERCIAL/NON- 
CO.MMERCIAL  FACILITY— Facilities  that 
treat  and/ or  recvcle/rec  over  waste, 
wastewater,  and/or  used  material  generated 
by  off-site  facilities  both  under  the  same 
corporate  ownership  and  different  corporate 
ownership. 

MULTIPLE  WASTESTREAM  CWT 
FACILITY— A  CWT  facility  that  accepts 
waste  in  more  than  cine  CWT  subcategory 
(metals,  oils,  or  organics)  and  combines  any 
portion  of  these  different  subcategory  wastes 
al  any  point  prior  to  the  compliance 
discharge  sampling  loi  ation, 

NATIONAL  POLLUTANT  DISCHARGE 
ELIMINATION  SY.STEM  (NPDES)  PER.MIT— 
A  permit  to  discharge^  wastewater  into  waters 
of  the  L'nited  States  issued  under  the 
.National  Pollutant  Discharge  Elimination 
system,  authorized  by  Section  402  of  the 
CWA. 

NEW  SOURCE— Any  facility  from  which 
there  is  or  may  be  a  disc:harge  of  pollutants. 


the  construction  of  which  is  i:ommenced 
after  the  promulgation  of  regulations 
prescribing  a  standard  of  performance  under 
section  306  of  the  Act  and  403. 3(k). 

NON-CONLMERCIAL  FACILITY— Facilities 
that  accept  waste  from  off-site  for  treatment 
and/or  recovery  from  generating  facilities 
under  the  same  corporate  ownership  as  the 
CWT  facility. 

NON-CONTAMINATED  STORMWATER— 
Stcirmwater  that  does  not  come  into  direct 
contact  with  the  waste,  the  waste  handling 
and  treatment  areas,  or  other  centralized 
waste  treatment  wastewater. 

NON-CONVENTIONAL  POLLLTANTS- 
Pollutants  that  are  neither  conventional 
pollutants  nor  priority  pollutants  listed  al  40 
CFR  Section  401, 

NON-DETECT  VALLE— The  analyte  is 
below  the  level  of  detection  that  can  be 
reliably  measured  by  the  analytical  method. 
This  is  also  known,  in  statistical  terms,  as 
left-censoring. 

NON-WATER  QUALITY 
ENVIRONMENTAL  IMPACT— Deleterious 
aspects  of  control  and  treatment  technologies 
applicable  to  point  source  category  wastes, 
including,  but  not  limited  to  air  pollution, 
noise,  radiation,  sludge  and  solici  waste 
generation,  and  energy  used. 

NSPS — New  Sources  Performanc:e 
Standards,  applicable  to  industrial  facilities 
whose  construction  is  begun  after  the 
publication  of  the  proposed  regulations,  as 
defined  by  Sec.  306  of  the  CWA, 

OCPSF — Organic  chemicals,  plastics,  and 
synthetic  fibers  manufacturing  point  source 
category.  (40  CFR  Part  414). 

OFF  SITE — Outside  the  boundaries  of  a 
facility. 

OILY  ABSORBENT  RECYCLING— The 
process  of  recycling  oil  soaked  or 
contaminated  disposable  rags,  paper,  or  pads 
for  the  purpose  of  regenerating  a  fuel  for 
reuse. 

OILY  WASTES— Wa.stes  and/or  used 
materials  that  contain  oil  and  grease 
(generally  at  or  in  excess  of  100  mg/L)  from 
manufacturing  or  processing  facilities  or 
other  commercial  operations.  Examples  of 
these  wastes  are  as  follows:  used  oils,  oil- 
water  emulsions  or  mixtures,  lubricants, 
coolants,  contaminated  groundwater  clean- 
up from  petroleum  sources,  used  petroleum 
products,  oil  spill  clean-up.  bilge  water, 
rinse/wash  waters  from  petroleum  sources, 
interceptor  wastes,  off-specification  fuels, 
underground  storage  tank  remediation  waste, 
and  tank  clean  out  from  petroleum  or  oily 
sources. 

ON  SITE — Within  the  boundaries  of  a 
facilitv.  A  facility  may  encompass  land  areas 
that  are  bisected  by  public  thoroughfares  but 
are  under  the  control  of  a  common  owner. 

ORGANIC  WASTES— Wastes  and/or  used 
materials  that  contain  organic  pollutants,  but 
not  a  significant  quantity  of  oil  and  grease 
(generally  less  than  100  mg/L)  from 
manufac:turing  or  pror:essing  fai:ilities  or 
other  commerc:ial  operations.  Examples  of 
these  wastes  are  as  follows:  landfill  leachate, 
contaminated  groundwater  clean-up  from 
non-petroleum  sources,  solvent-bearing 
wastes,  off-spec;ific:ation  organic  product,  still 
bottoms,  waste  byproduct  glycols, 
wastewater  from  paint  washes,  wastewater 
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from  adhesives  and/or  epoxies  formulation, 
wastewater  from  chemical  product 
operations,  and  tank  clean-out  from  organic, 
non-petroleum  sources. 

OUTFALL— The  mouth  of  conduit  drains 
and  other  conduits  from  which  a  facility 
effluent  discharges  into  receiving  waters. 

OlT-OF-SCOPE—Out-of-scope  facilities 
are  facilities  that  only  perform  centralized 
waste  treatment  activities  that  EPA  has  not 
determined  to  be  subject  to  provisions  of  this 
guideline  or  facilities  that  do  not  accept  off- 
site  waste  for  treatment. 

PIPELINE — Pipeline  means  an  open  or 
closed  conduit  used  for  the  conveyance  of 
material.  A  conduit  includes  a  channel,  pipe, 
tube,  trench,  ditch,  or  fixed  delivery  system. 

PASS  THROUGH— A  pollutant  is 
determined  to  "pass  through"  a  POTW  when 
the  national  average  percentage  removed  by 
efficiently  operated  POTWs  is  less  than  the 
average  percentage  removed  by  the  industry's 
direct  dischargers  that  are  using  well- 
defined,  well-operated  BAT  technology. 

POINT  SOURCE— Any  discemable. 
confined,  and  discrete  conveyances  from 
which  pollutants  are  or  may  be  discharged. 

POLLUTANTS  OF  CONCERN  (POCs)- 
Pollutants  commonly  found  in  centralized 
waste  treatment  wastewaters.  For  the 
purposes  of  this  guideline,  a  POC  is  a 
pollutant  that  is  detected  at  or  above  a 
treatable  level  in  influent  wastewater 
samples  from  centralized  waste  treatment 
facilities.  Additionally,  a  CWT  POC  must  be 
present  in  at  least  ten  percent  of  the  influent 
wastewater  samples. 

PRIORITY  POLLUTANT— One  hundred 
twenty-six  compounds  that  are  a  subset  of 
the  65  toxic  pollutants  and  classes  of 
pollutants  outlined  in  Section  307  of  the 
CW,\.  The  priority  pollutants  are  specified  in 
the  NRDC  settlement  agreement  (Natural 
Resources  Defense  Council  et  al.  v.  Train,  8 
E.R.C.  2120  [D.D.C.  1976).  modified  12  E.R.C. 
1833  [D.D.C.  1979)). 

PRODUCT  STEWARDSHIP— For  purposes 
of  this  final  rule,  product  stewardship  means 
a  manufacturer's  treatment  or  recovery  of  its 
own  unused  products,  shipping  and  storage 
containers  with  product  residues,  off- 
specification  products,  and  does  not  include 
spent  or  used  materials  from  use  of  its 
products. 

PSES— Pretreatment  standards  for  existing 
sources  of  indirect  discharges,  under  Sec. 
307(b)  of  the  CWA. 

PSNS — Pretreatment  standards  for  new 
sources  of  indirect  discharges,  under  Sec. 
307(b)  of  the  CWA. 

PLIBLICLY  OWNED  TREATMENT  WORKS 
(POTW)— Any  device  or  system,  owned  by  a 
state  or  municipality,  used  in  the  treatment 
(including  recycling  and  reclamation)  of 
municipal  sewage  or  industrial  wastes  of  a 
liquid  nature  that  is  owned  by  a  state  or 
municipality.  This  includes  sewers,  pipes,  or 
other  conveyances  only  if  they  convey 
wastewater  to  a  POTW  providing  treatment 
(40  CFR  122.2). 

RCRA— The  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA)  (42  U.S.C. 
Section  6901  et  seq).  which  regulates  the 
generation,  treatment,  storage,  disposal,  or 
recycling  of  solid  and  hazardous  wastes. 

RE-REFINING— Distillation,  hydro  treating, 
and/or  other  treatment  employing  acid, 


caustic,  solvent,  clay  and/or  chemicals  of 
used  oil  in  order  to  produce  high  quality  base 
stock  for  lubricants  or  other  petroleum 
products. 

RECOVERY — The  recycling  or  processing 
of  a  waste,  wastewater,  or  used  material  such 
that  the  material,  or  a  portion  thereof,  may 
be  reused  or  converted  to  a  raw  material, 
intermediate,  or  product. 

SIC — Standard  Industrial  Classification 
(SIC) — A  numerical  categorization  system 
used  by  the  U.S.  Department  of  Commerce  to 
catalogue  economic  activity.  SIC  codes  refer 
to  the  products,  or  group  of  products, 
produced  or  distributed,  or  to  services 
rendered  by  an  operating  establishment.  SIC 
codes  are  used  to  group  establishments  by 
the  economic  activities  in  which  they  are 
engaged.  SIC  codes  often  denote  a  facility's 
primary,  secondary,  tertiary,  etc.  economic 
activities. 

SMALL  BUSINESS— Businesses  with 
annual  sales  revenues  less  than  $6  million. 
This  is  the  Small  Business  Administration 
definition  of  small  business -for  SIC  code 
4953,  Refuse  Systems  (13  CFR  Ch.l, 
§  121.601)  which  is  being  used  to 
characterize  the  CWT  industry. 

SOLIDIFICATION— The  addition  of 
sorbents  to  convert  liquid  or  semi-liquid 
waste  to  a  solid  by  means  of  adsorption, 
absorption  or  both.  The  process  is  usually 
accompanied  bv  stabilization, 

SOLVENT  RECOVERY— Fuel  blending 
operations  and  the  recycling  of  spent 
solvents  through  separation  of  solvent 
mixtures  in  distillation  columns.  Solvent 
recovery  may  require  an  additional, 
pretreatment  step  prior  to  distillation, 

STABILIZATION— A  waste  process  that 
decreases  the  mobility  of  waste  constituents 
by  means  of  a  chemical  reaction.  For  the 
purpose  of  this  rule,  chemical  precipitation 
is  not  a  technique  for  stabilization. 

SUBCH.\PTER  N— Refers  to  Subchapter  N 
of  Chapter  I  of  Title  40  of  the  Federal 
Regulations.  This  includes,  but  is  not  limited 
to,  the  industrial  effluent  limitation 
guidelines  and  standards  included  in  40  CFR 
Parts  405  through  471. 

TREATMENT— ,\ny  method,  technique,  or 
process  designed  to  change  the  physical, 
chemical  or  biological  character  or 
composition  of  any  metal-bearing,  oily,  or 
organic  waste  so  as  to  neutralize  such  wastes, 
to  render  such  wastes  amenable  to  discharge 
or  to  recover  energy  or  recover  metal,  oil.  or 
organic  content  from  the  wastes. 

USED  OIL  FILTER  RECYCLING— The 
process  of  crushing  and  draining  of  used  oil 
filters  of  entrained  oil  and/or  shredding  and 
separation  of  used  oil  filters. 

VARIABIUTY  FACTOR— L:sed  in 
calculating  a  limitation  (or  standard)  to  allow 
for  reasonable  variation  in  pollutant 
concentrations  when  processed  through 
extensive  and  well-designed  treatment 
systems.  Variability  factors  a.'^sure  that 
normal  fluctuations  in  a  facility's  treatment 
are  accounted  for  in  the  limitations.  By 
accounting  for  these  reasonable  exc  ursions 
above  the  long-term  average,  EP.\s  use  of 
variability  factors  results  in  limitations  that 
are  generally  well  above  the  ac:tual  long-term 
averages. 


WASTE — includes  aqueous,  non-aqueous, 
and  solid  waste,  wastewater,  and/or  used 
material. 

W.ASTE  RECEIPT— Wastes,  wastewater,  or 
used  material  received  for  treatment  and/or 
recovery.  Waste  receipts  c;an  be  liquids  or 
solids, 

ZERO  OR  ALTERN.ATIVE  DISCHARGE— 
No  discharge  of  pollutants  to  waters  of  the 
United  States  or  to  a  POTW.  .Also  included 
in  this  definition  is  disposal  of  pollutants  by 
way  of  evaporation,  deep-well  injection,  off- 
site  transfer,  and  land  application. 

List  of  Subjects 

40CFHPart  136 

Environmental  protection.  Reporting 
and  recordkeeping  requirements.  W^"'  " 
pollution  control. 

40  CFR  Part  437 

Environmental  protection.  Waste 
treatment  and  disposal,  Water  pollution 
control. 

Dated;  August  28.  2000. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  136— TEST  PROCEDURES  FOR 
THE  ANALYSIS  OF  POLLUTANTS 

1.  The  authority  citation  for  Part  136 
continues  to  read  as  followrs: 

Authority:  Sees.  301.  304(h).  307.  and 
501(a)  Pub.L.  95-217,  91  Stat.  1566,  et  seq. 
(33  U.S.C.  1251.  ef  seq). 

Appendix  A — (Amended] 

2.  Appendix  A  to  Part  136  is  amended 
bv  revising  Attachment  1  of  Method  625 
to  read  as  follows: 

Appendix  A  To  Part  136 — Methods  for 
Organic  Chemical  Analysis  of 
Municipal  and  Industrial  Wastewater 


Method  625 — Base/Neutrals  and  Acids 


Attachment  1  to  Method  625 

Introduction 

To  support  measurement  of  several 
semivolatile  pollutants.  EP.'\  has  developed 
this  attachment  to  EPA  Method  625,'  The 
modifications  listed  in  this  attachment  are 
approved  only  for  monitoring  viastestreams 
from  the  Centralized  Waste  Treatment  Point 
Source  Category  (40  CFR  Part  437)  <»nd  the 
Landfills  PointSource  Category  (40  C:FR  Part 
445),  EP.-\  Method  625  (the  Method)  involves 
sample  extraction  with  methylene  c  hloride 
followed  by  analysis  of  the  extract  using 
either  packed  or  capillary  column  gas 


"  E}'.\  Method  625:  Base/Neutrals  and  Acids.  40 
CFR  I'arl  136.  .Appendix  A. 


!_» /TT_1 


OO      onnn  /Pitloc    anA    Roonlatinnc 


R12Q7 
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I  hromatographv/mass  spertrometn  (tXl/.MS) 
This  nttaihment  addresses  the  addition  o(  the 
semivolatile  pollutants  listed  in  Tables  1  and 
2.  to  all  applicable  standard,  stock,  and 
■■pikina  solutions  utilized  for  the 
determination  of  semivolatile  organic 
compounds  b\  E\'.\  Method  625. 

1.0     EP.\  METHOD  625  MODIFICATION 
SLMALARY 

The  additiuridi  semivolatile  organic 
compounds  listed  m  Tables  1  and  2  are 
added  to  all  applicable  calibration,  spiking, 
and  other  solutions  utilized  in  the 
determination  of  base/neutral  and  ai  id 

1  ompounds  by  EPA  Method  b25.  The 
instrument  is  to  bt?  calibrated  with  these 
compounds,  using  a  capillary  column,  and 
all  procedures  and  qualitv  control  tests  stated 
m  the  Method  must  be  performed. 

2  0     SECTION  MODIFICATIONS 

Note:  .-MI  ■>^■^  Hon  and  t~igure  numbers  in 
this  .-\tta(.hment  reference  section  and  figure 
numbers  in  EP.\  Method  625  unless  noted 
otherwise.  Sections  not  listed  here  remain 
un(  hanged - 

Section  6.7      Thi^  stock  standard  stilutions 
described  m  this  se(  tion  are  modified 
such  that  the  analytes  in  Tables  1  and  2 
of  this  atta(  hment  are  required  m 


tiK 


ifie 


in  tht- 


aiidition  to 
Metho.i 

Section  7.2      The  i  alibration  standards 

described  in  this  section  are  modified  to 
include  the  .in.iKtes  in  Tables  1  and  2  of 
this  allacimient. 

Section  8.2     The  precision  and  accurat  v 

requirenients  are  modified  to  include  the 
anaKies  listed  in  Tables  1  and  2  of  this 
attai  hnu'iit    .\ddiIional  performance 
criteria  .irf  supplied  in  Table  5  of  this 
attachment 

Section  8., 'J      The  matrix  spike  is  modified  to 
include  the  aiialvtes  listed  in  Tables  1 
and  2  of  this  attai  hment. 

Section  H  4     The  QC  check  standard  is 

modified  to  include  the  anahtes  listed  in 
Tables  1  and  2  of  this  attachment. 
.Additional  performance  criteria  are 
supplied  in  Table  5  of  this  attachment. 

Section  Ifj.O     .Additional  method 

performance  intormalion  is  supplied 
with  Ihis  attai  hment. 


Table  1  .—Base/Neutral 
ExTRACTABLES— Continued 


Parameter 


CAS  No 


aniline  -  

62-53-3 

carbazole '  

86-74-8 

o-cresoi '  

95-48-7 

n-decane '    

124-18-5 

2,3-dichloroanillne '  

608-27-5 

n-octadecane '  

593_45_3 

pyridine-  

110_86-1 

CAS  =  Chemical  Abstracts  Registry. 

'  Analysis  of  this  pollutant  is  approved  only 
for  the  Centralized  Waste  Treatment  industry. 

-Analysis  of  this  pollutant  is  approved  only 
for  the  Centralized  Waste  Treatment  and 
Landfills  industhes 

'Analysis  of  this  pollutant  is  approved  only 
for  the  Landfills  industry. 

Table  2.— Acid  Extractables 


Table  1.— Base/Neutral 
Extractables 

Parameter                         CAS  No. 

p-cresol '  '       106-44-5 

Parameter 

CAS  No, 

CAS  =  Chemical  Abstracts  Registry. 

acetophenone      

98-86-2 
98-55-5 

1  Analysis  ot  this  pollutant  is  approved  only 
for    the    Centralized    Waste    Treatment    and 
Landfills  industries. 

alpha -terpineol  ' 

Table  3.— Chromatographic  Conditions,'  Method  Detection  Limits  (MDLs),  and  Characteristic  m/z's  for 

Base/Neutral  Extractables 


Analyte 


pyndine  ^         

N-Nitro  sodimethylamine 

aniline^  

Bis(2-chloroethyl)ether  

n-decane^  

1.3-Dichlorobenzene    

1  4-Dichlorobenzene     

1  2-Dichlorobenzene     

o-creso '  

Bis(2-chloro-  isopropyOether  . 
acetophenone^ 
N-Nitrosodi-n-propylamine  .... 

Hexachloroethane  

Nitrobenzene 

Isophorone    

Bis  (2-chloro  ethoxy)methane 
1 ,2.4-Tnchlorobenzene 

alpha-terpineol  

Naphthalene   

Hexachlorobutadiene 
Hexachlorocyclopentadiene  .. 

2.3-dichloroaniline  ■*        

2-Chloronaphthalene     

Dimethyl  phthalate         

Acenaphthylene    

2.6-Dinitrotoluene  

Acenaphthene  

2.4-Dinitrotoluene  

Diethylphthalate 

4-Chlorophenyi  phenyl  ether  . 

Fluorene 

N-Nitro  sodiphenylamine 

4-Bromophenyl  phenyl  ether  . 

Hexachlorot)€nzene       

n-octadecane  '  


Retention 

time 

(mm)? 


493 

495 

1082 

10  94 
1111 

11  47 

11  62 

12  17 
12  48 
12  51 
1288 

12  97 

13  08 

13  40 

14  11 

14  82 

15  37 
15  55 

15  56 

16  12 
18  47 

18  82 

19  35 

20  48 
20  69 

20  73 

21  30 
2200 

22  74 
22  90 

22  92 

23  35 

24  44 
24  93 
2539 


Characteristic  m/zs 


MDL 

(MQ/L) 


Electron  impact 


Primary  Secondary       Secondary 

4.6 

5.0 


4.7 
3A 


5.0 


2.5 


2.0 


79 

52 

51 

42 

74 

44 

93 

66 

65 

93 

63 

95 

57 

146 

148 

113 

146 

148 

113 

146 

148 

113 

108 

107 

79 

45 

77 

79 

105 

77 

51 

130 

42 

101 

117 

201 

199 

77 

123 

65 

82 

95 

138 

93 

95 

123 

180 

182 

145 

59 

128 

129 

127 

225 

223 

227 

237 

235 

272 

161 

163 

90 

162 

164 

127 

163 

194 

164 

152 

151 

153 

165 

89 

121- 

154 

153 

152 

165 

63 

182 

149 

177 

150 

204 

206 

141 

166 

165 

167 

169 

168 

167 

248 

250 

141 

284 

142 

249 

57 
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Table  3.— Chromatographic  Conditions,^  Method  Detection  Limits  (MDLs),  and  Characteristic  m/z's  for 

Base/Neutral  Extractables— Continued 


Analyte 


Charactenstic  m/zs 


Retention 

time 

(min)2 


MDL 

(M9/L) 


Electron  impact 


Pnmary 


Secondary       Secondary 


Phenanthrene  

Anthracene 

Carbazole'* 

Dibutyl  phthalate  

Fluoranthene  

Benzidine  

Pyrene 

Butyl  benzyl  phthalate  

3,3'-Dichlorobenzidine 

Benzo(a)anthracene  

Bis(2-ethyl  hexyl)phthalate 

Chrysene 

Di-n-octyl-phthalate  

Benzo(b)fluoranthene  

Benzo(k)fluoranthene 

Benzo(a)pyrene  

Dibenzo(a,h)  anthracene  .. 
lndeno(1,2,3-c,d)pyrene  .... 
Benzo(ghi)perylene  


25.98 
26.12 
26.66 
27.84 
29.82 
30.26 
30.56 
32.63 
34.28 
34.33 
34.36 
34,44 
36.17 
37.90 
37.97 
39.17 
44.91 
45.01 
46.56 


4.0 


178 

179 

176 

178 

179 

178 

167 

149 

150 

104 

202 

101 

100 

184 

92 

185 

202 

101 

100 

149 

91 

206 

252 

254 

126 

228 

229 

226 

149 

167 

279 

228 

226 

229 

149 

252 

253 

125 

252 

253 

125 

?5? 

253 

125 

278 

139 

279 

276 

138 

277 

276 

138 

277 

'  The  data  presented  in  this  table  were  obtained  under  the  following  conditions; 

Column— 30  +5  meters  x  0.25  ±.02  mm  i.d.,  94%  methyl,  5%  phenyl,  1%  vinyl,  bonded  phase  fused  silica  capillary  column  (DB--5) 

Temperature  program-Five  minutes  at  30  °C;  30-280  °C  at  8  =C  per  minute:  isothermal  at  280  ^C  until  benzo(ghi)perylene  elutes 

Gas  velocity— 30±5  cm/sec  at  30  °C.  ,  ,  -r  .,,      ^ 

2  Retention  times  are  from  Method  1625,  Revision  C,  using  a  capillary  column,  and  are  intended  to  be  consistent  for  all  analyles  in  Tables  4 
and  5  of  this  attachment.  ^  _,  ,       ..  „       .    . 

3  Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  and  Landfills  industnes 
"Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  industry. 


TABLE  4.— CHROMATOGRAPHIC  CONDITIONS, 


METHOD  DETECTION  LIMITS  (MDLS),  AND  CHARACTERISTIC  M/Z'S  FOR  ACID 

Extractables 


Charactenstic  m/zs 


Analyte 


Retention 
time? 
(min) 


MDL 

(M9/L) 


Electron  impiact 


Primary 


Secondary       Secondary 


Phenol  

2-Chlorophenol   

p-creso|3  

2-Nitrophenol  

2.4-Dimethylphenol  

2,4-Dlchlorophenol  

4-Chloro-3-methylphenol  ... 

2,4,6-Trichlorophenol  

2,4-Dinitrophenol  

4-Nitrophenol  

2-Methyl-4,6-dinitrophenol 
Pentachlorophenol  


10.76 
11.08 
12.92 
14.38 
14.54 
15.12 
16.83 
18.80 
21.51 
21  77 
22.83 
25.52 


7.8 


94 
128 
108 
139 
122 
162 
142 
196 
184 

65 
198 
266 


65 

64 
107 

65 
107 
164 
107 
198 

63 
139 
182 
264 


66 
130 

77 
109 
121 

98 
144 
200 
154 
109 

77 
268 


'  The  data  presented  in  this  table  were  obtained  under  the  following  conditions;  ^     ^^    ^       ,      ^  <- 1^,  ^or„ii=rv,  rni,,mn  (HFu 

Colurn.T-30  +/-5  meters  x  0.25  +/-.02  mm  id.,  94%  methyl,  5%  phenyl.  1%  vinyl  silicone  bonded  phase  fused  silica  capillary  column  (DB- 

^'  Temperature  program-Five  minutes^at  30  'C.  30-280  =C  at  8   C  per  minute:  isothermal  at  280   C  until  benzo(ghi)perylene  elutes 

2^R\yStlslrefro.?!^E^A  M^^      1625,  Revision  C,  using  a  capillary  column,  and  are  intended  to  be  consistent  for  all  analytes  ,n  Tables 

3  and  4  of  this  attachment.  ^  _,  ,       .,.,,       .    ,  „^ 

3  Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  and  Landfills  industries 


I 


Table  5.— QC  Acceptance  Criteria 


Analyte 


Test  conclu- 
sion 
(M9/L) 


Limits  for  s 

(^jg/L) 


Range  for  X 

(^g/L) 


Range  <or 

P,  P{°o) 


acetophenone ' 
alpha-terpineol  . 
aniline? 


100 
100 
100 


51 

47 

71 


23-254 
46-163 
15-278 


61-144 
58-156 
46-134 
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Table  5.— QC  Acceptance  Criteria— Continued 


Analyle 


Test  conclu- 
sion 

(ng/L) 


cartazole '  , 

o-cresol '   

p-cresol' 

n-decane'  

2.3-dichloroaniline  ' 
n-octadecane ' 
pyndine^  


100 
100 
100 
100 
100 
100 
100 


Limits  for  s 

Range  for  X 

Range  for 

(MQ/L) 

(Mg/L) 

P,     Ps(%) 

17 

79-111  - 

73-131 

23 

30-146 

55-126 

22 

11-617 

76-107 

70 

D-651 

D-ns 

13 

40-160 

68-134 

10 

52-147 

65-123 

ns 

7-392 

33-158 

s  =  Standard  deviation  for  four  recovery  measurements,  in  \ia'L  (Section  8  2) 

X  =  Average  recovery  for  four  recovery  measurements  in  ^g/L  (Section  8  2) 

PPs  =  Percent  recovery  measured  (Section  8  3   Section  8  4) 

D  =  Detected:  result  must  be  greater  tfian  zero 

ns  =  no  specification,  limit  is  outside  the  range  tfiat  can  be  measured  reliably 

'  Analysis  of  tfnis  pollutant  is  approved  only  for  tfie  Centralized  Waste  Treatment  industry 

2  Analysis  of  tfiis  pollutant  is  approved  only  for  ttie  Centralized  Waste  Treatment  and  Landfills  industnes. 


3.  Appendix  A  to  Part  136  is  amended 
by  revising  Attachment  1  of  Method 
1625  to  read  as  follows: 


Method  1625 — Revision  B — Semivolatile 
Organic  Compounds  bv  Isotope  Dilution  GCJ 
MS 


Attachment  1  to  Method  1625 
Introduction 

Tu  support  measurHmenf  of  several 
semuoldtile  pollutants.  EPA  has  developed 
this  attachment  to  EP.-\  Method  1625B.'  The 
modifications  listed  in  this  attachment  are 
approved  only  for  monitoring  vvastestreanis 
from  the  Centralized  Wa.ste  Treatment  Point 
Source  Category  (40  CFR  Part  4:i7|  and  the 
Landfills  Point  Source  Category-  (40  CFR  Part 
445:.  EP.-\  Method  1625B  [the  Methodl 
empiovs  sample  extrac:tion  with  methylene 
chloride  followed  by  analysis  of  the  extract 
using  capillary  column  gas  chromatogra[)hv- 
mass  spectrometry  (CC'MS).  Thi>  attachment 
addresses  the  addition  of  the  semivolatile 
pollutants  listed  in  Tables  1  and  2  to  all 
applicable  standard,  stock,  and  spiking 
^olutions  utilized  for  the  determination  of 
semivolatile  organic  compounds  by  EPA 
Method  1B2tB 

1,0     EPA  .VIETHOD  1625  REVISION  B 
MODIFICATION  SI  MMARY 

'H>'  :i(!>.iitional  semivolatile  organu: 
compuuii.:>  listed  in  Tables  1  and  2  are 
added  to  all  applicable  calibration,  spiking. 
and  other  solutions  utilized  in  the 
determination  of  semivolatile  compounds  by 
KP.-^  Method  1625.  The  instrument  is  to  be 
calibrated  with  these  compounds,  and  all 


procedures  and  quality  control  tests 

des(  ribed  in  the  Method  must  be  performed. 

2.0     SECTION  MODinCATIONS 

.Note:  .Ml  section  and  figure  numbers  in 
this  ,^tta(  hment  reference  section  and  figure 
numbers  in  EP.^  Method  1625  Revision  B 
unless  noted  otherwise.  Sections  not  listed 
here  remain  unchanged 

Section  6.7     The  stock  standard  solutions 
described  in  this  section  are  modified 
sut:h  that  the  analytes  in  Tables  1  and  2 
of  this  attachment  are  required  in 
addition  to  those  specified  in  the 
.Method 

Section  6  8     The  labeled  compound  spiking 
solution  in  this  section  is  modified  to 
include  the  labeled  compounds  listed  in 
Tables  5  and  6  of  this  attachment 

Section  6  9     The  set  ondarv  standard  is 
iiKuiified  to  ini  lude  the  additional 
analytes  listed  in  Tables  1  and  2  of  this 
attachment. 

Section  6. 12     The  solutions  for  obtaining 
authentic  mass  spectra  are  to  include  all 
adtiitional  analytes  listed  in  Tables  1  and 
2  of  this  attai  hment 

Section  6.13     The  calibration  solutions  are 
modified  to  include  the  analvtes  listed  in 
Tables  1  and  2  and  the  labeled 
compounds  listed  in  Tables  5  and  6  of 
this  attachment. 

Section  6.14     The  precision  and  recovery 
standard  is  modified  to  include  the 
analytes  listed  in  Tables  1  and  2  and  the 
labeled  compounds  listed  in  Tables  5 
and  6  of  this  attai  hment. 

Section  6  1  .t      The  solutions  i  ontaining  the 
addition,!]  .iii.iUtes  listed  in  Tables  1  and 
2  of  this  alld(  hment  are  to  be  analyzed 
for  stability 


Section  7.2.1     This  section  is  modified  to 
include  the  analytes  listed  in  Tables  1 
and  2  and  the  labeled  compounds  listed 
in  Tables  5  and  6  of  this  attachment. 

Section  7.4.5     This  section  is  modified  to 
include  the  analytes  listed  in  Tables  1 
and  2  and  the  labeled  compounds  listed 
in  Tables  5  and  6  in  the  calibration. 

Section  8.2     The  initial  precision  and 

recovery'  (IPR)  requirements  are  modified 
to  include  the  analytes  listed  in  Tables 
1  and  2  and  the  labeled  compounds 
listed  in  Tables  5  and  6  of  this 
attachment.  Additional  IPR  performance 
criteria  are  supplied  in  Table  7  of  this 
attachment. 

Section  8.3     The  labeled  compounds  listed 
in  Tables  3  and  4  of  this  attachment  are 
to  be  included  in  the  method 
performance  tests.  Additional  method 
performance  criteria  are  supplied  in 
Table  7  of  this  attachment. 

Section  8.5.2  The  acceptance  criteria  for 
blanks  includes  the  analvtes  listed  in 
Tables  1  and  2  of  this  attachment. 

Section  10.1.2     The  labeled  compound 
solution  must  include  the  labeled 
compounds  listed  in  Tables  5  and  6  of 
this  attachment. 

Section  10.1.3     The  precision  and  recovery 
standard  must  include  the  analytes  listed 
in  Tables  1  and  2  and  the  labeled 
compounds  listed  in  Tables  5  and  6  of 
this  attachment. 

Section  12.3  Additional  QC  requirements 
for  calibration  verification  are  supplied 
in  Table  7  of  this  attachment. 

Section  12  7  Additional  QC  requirements 
for  ongoing  precision  and  recovery  are 
supplied  in  Table  7  of  this  attachment. 


Table  1,— Base/Neutral  Extractable  Compounds 


Compound 


Pollutant 


CAS 
Registry 


EPA-EGD 


acetophenone 


I       98-86-2 


758 


'  EPA  Method  1B25  Revision  B,  Semivolatile 
Organic  Compouncis  bv  Isotope  Dilution  GC/MS.  40 
CFR  Part  1 36.  .Appendix  A, 
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TABLE  1 .— Base/Neutral  Extractable  COf^iPOUNDS— Continued 


Compound 


Pollutant 


CAS 
Registry 


EPA-EGD 


,       ,  62-53-3 

aniline- fJ^aJoit 

-2.3-dichloroaniline  I  qcIId_7 

-O-creSOP   '      ^^KlZ.^ 

pyridine-  110-8^1 

CAS  =  Chemical  Abstracts  Registry. 

EGD  =  Effluent  Guidelines  Division, 

I  Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  industry 

-  Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  and  Landfills  industnes. 

Table  2.— Acid  Extractable  Compounds 


757 

578 

771 

1330 


Compound 


Pollutant 


CAS 

Registry 


EPA-EGD 


p-cresol ' 


106-^4-5 


1744 


CAS  =  Chemical  Abstracts  Registry. 

EGD  =  Effluent  Guidelines  Division.  ^  ,      ^^„      _,    ^ 

I  Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  and  Landfills  industnes, 

'  Table  3.— Gas  Chromatography  '  of  Base/Neutral  Extractable  Compounds 


EGD  No, 


Compound 


Retention  time  - 


Mean 

(sec) 


EGD  Ref 


Relative 


Minimum 
level  ■ 
(Mg/'L) 


758  acetophenone  ■»  

757  I  aniline'  

578  !  Z.S-dichloroaniline" 

771    }  o-cresol"  

1330  ;  pyridine' 


818 

658 

1  003-1  005 

10 

694 

657 

0.994-1.023 

10 

1160 

164 

1.003-1.007 

10 

814 

671 

1  005-1  009 

10 

378 

1230 

1.005-1  Oil 

10 

EGD  =  Effluent  Guidelines  Division.  .^    ,     .     .    ,^  t^ki-,  o  ^i  cda  M^thori  iro£;r 

1  The  data  presented  in  this  table  were  obtained  under  the  chromatographic  conditions  given  in  the  footnote  to  Table  3  of  EPA  Method  1 625b 

2  Retention  times  are  approximate  and  are  intended  to  be  consistent  with  the  retention  times  for  the  analytes  in  EPA  Method  1625B 
'See  the  definition  in  footnote  2  to  Table  3  of  EPA  Method  1625B. 

-•Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  industry. 

'  Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  and  Landfills  industnes. 


I 


TABLE  4.— Gas  Chromatography  '  of  Acid  Extractable  Compounds 


Retention  time  - 


EGD  No. 


Compound 


Mean 

(sec) 


EGD  Ref 


Relative 


Minimum 
level 
(ji/L)3 


1744  I  p-cresoM 


834 


1644 


1  004-1  008 


20 


^The  da^aprese^S^Ss  table°were  obtained  under  the  chromatographic  conditions  given  in  the  footriote  to  Table  4  o*  EPA  Method  1625B 

-Retention  times  are  approximate  and  are  intended  to  be  consistent  with  the  retention  times  for  the  analytes  in  EPA  Method  1625b 

'See  the  definition  in  footnote  2  to  Table  4  of  EPA  Method  1625B. 

^Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  and  Landfills  industnes 

Table  5.— Base/Neutral  Extractable  Compound  Characteristic  m/z's 


Compound 


Labeled 
Analog 


Primary 
m  z 


acetophenone  - 
aniline' 


o-cresol-  

2.3-dichloroaniline- 
pyridine'  


ds 

d- 

d- 

n/a 

d. 


105  110 

93  1 00 

1 08. 1 1 6 

161 

79/84 


m/z  =  mass  to  charge  ratio. 

I  Native/labeled,  ,,,        ^  .     ^    . 

-  Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  industry,         .  _^    . 

'Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  and  Landfills  industnes. 


81300  Federal  Register/ Vol.  65.  No.  247 /Friday.  December  22.  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65.  No.  247 /Friday.  December  22,  2000 /Rules  and  Regulations 


81301 


Table  6.— Acid  Extractable  Compound  Characteristic  m/z's 


Compound 


Labeled 
Analog 


Primary 

m/zi 


p-cresol  - 


108/116 


m/z  =  mass  to  charge  ratio. 

'  Native  lat)eled 

-  Analysis  of  this  pollutant  is  approved  only  tor  the  Centralized  \/Vaste  Treatment  and  Landfills  industnes 

Table  7. — Acceptance  Criteria  for  Performance  Tests 


EGO  No 


758 

658 

757  .. 

657  .. 

771     . 

671   .. 

1744 

1644 

578 

1330 

1230 


Compound 


acetophenone '    ... 
acetophenone-d  5 ' 

aniline     

aniline-d^-  

o-cresol     

o-cresol-d-- '  

p-cresol     

p-cresol-d-^  

2,3-dichloroanlline 
pyndine  - 
pyndine-d^'  


Acceptance  criteria 


Initial  precision  and  accu- 
racy section  8.2 

(ng/L) 


s 

(MQ/L) 


Labeled 

compound 

recovery 

sec  8.3  and 

14.2  P 

(percent) 


Calibration 

verification 

sec.  12.5 

ng/mL) 


On-going 

accuracy 

sec.  12.7  R 

(Jig/L) 


34 
51 
32 
71 
40 
23 
59 
22 
13 
28 
ns 


44-167 
23-254 
30-171 
15-278 
31-226 
30-146 
54-140 
11-618 
40-160 
10-^21 
7-392 


45-162 
33-154 


35-196 
37-203 


19-238 


85-115 
85-115 
85-115 
85-115 
85-115 
85-115 
85-115 
85-115 
85-115 
83-117 
85-115 


45-162 
22-264 
33-154 
12-344 
35-196 
31-142 
37-203 
16-415 
44-144 
18-238 
4-621 


s  =  Standard  deviation  of  four  recovery  measurements 

X  =  Average  recovery  for  four  recovery  measurements 

EGD  =  Effluent  Guidelines  Division 

ns  =  no  specification,  limit  is  outside  the  range  that  can  be  measured  reliably. 

'  Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  industry 

=  Analysis  of  this  pollutant  is  approved  only  for  the  Centralized  Waste  Treatment  and  Landfills  industnes. 


4.  Part  437  is  added  to  read  as  follows: 

PART  437— THE  CE^f^RALIZED 
WASTE  TREATME^f^  POINT  SOURCE 
CATEGORY 


Sec. 

437.1 

437.2 

437.3 

437.4 


General  applicability. 

General  definitions. 

General  pretreatment  standards. 

Monitoring  requirements. 

Subpart  A — M«tals  Treatment  and  Recovery 

437.10     .\pplicabiiitv 

437  11     Effluent  limitations  attainable  by  the 

application  of  the  best  practicable 

control  technologv  currently  available 

(BPT). 
437  12     Effluent  limitations  attainable  by  the 

application  of  the  best  c:onventional 

pollutant  control  technology  (BCT). 
437  1  j     Effluent  limitations  attainable  by  the 

application  of  the  best  available 

technologv  economically  achievable 

(B.\T) 
4  i7  14     New  source  performance  standards 

(NSPS). 
437.15     Pretreatment  standards  for  existing 

sources  (PSES). 
437  16    Pretreatment  standards  for  new 

sourc  es  (PSNSl 

Subpart  B — Oils  Treatment  and  Recovery 

437.20  Applicability. 

437.21  Effluent  limitations  attainable  bv  the 
application  of  the  best  practicable 


control  technology  currently  available 
(BPT). 

437.22  Effluent  limitations  attainable  bv  the 
application  of  the  best  conventional 
pollutant  r  cjiitrul  tec  hnology  (BCT) 

437.23  Kffliieiil  limitations  attainable  by  the 
appiuation  of  the  best  available 
technology  ei  inioniicallv  ac  hievable 
(BAT). 

437  24     New  Miiin  e  performance  standards 

(NSP.SI 
4  (7.2.5     Pretreatment  siaiidards  for  existing 

sourc:es  (PSES) 
4  (7  2fi     F'retreatment  standards  for  new 

sources  (PSNS). 

Subpart  C — Organlcs  Treatment  and 
Recovery 

437.30  .Applicability, 

437.31  Effluent  limitations  attainable  bv  the 
applii:ati(^)n  of  the  best  practicable 
control  tiM  hnulogv  c'lrrentlv  available 
(BPT). 

437.32  Kffliit'iit  liinitcitions  attainable  bv  the 
application  nf  the  best  conventional 
pollutdiit  ( oiilrol  tec  hnologv  (BCT) 

437.33  Eftluent  limitations  attainable  by  the 
application  of  the  best  available 
technologv  ei  cini)mic:allv  achievable 
(BAT) 

4.37.34     New  s(iiirc:e  performance  standards 

(NSPS) 
4  17  35     Pretreatment  st.indards  for  existing 

soun  es  (PSES) 
437.36     Pretreatment  st.indard>  for  new 

sources  (PSNS). 


Subpart  D— Multiple  Wastestreams 

437.40  .Applicability. 

437.41  Special  Definitions. 

437.42  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technologv  currently  available 
(BPT). 

437.43  Effluent  limitations  attainable  by  the 
application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

437.44  Effluent  limitations  attainable  by  the 
application  of  the  best  available 
technologv  economically  achievable 
(BAT). 

437.45  New  source  performance  standards 
(NSPS). 

437.46  Pretreatment  standards  for  existing 
sources  (PSES). 

437.47  Pretreatment  standards  for  new 
sources  (PSNS). 

.Authority:  Sees  301,  304.  306.  307,  308. 
402.  and  501  of  the  Clean  Water  Act.  as 
amended;  33  U.S.C.  1311,  1314.  1316,  1317. 
131H.  1342,  and  1361. 

§437.1     General  applicability. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c).  or  (d)  of  this  section,  this  part 
applies  to  that  portion  of  wastewater 
discharges  from  a  centralized  waste 
treatment  (CWT)  facility  that  results 
from  any  of  the  following  activities: 

(1 )  Treatment  and  recoveiy  of 
hazardous  or  non-hazardous  industrial 


metal-bearing  wastes,  oily  wastes  and 
organic-bearing  wastes  received  from 
off-site;  and 

(2)  The  treatment  of  CWT  wastewater. 

(b)  This  part  does  not  apply  to  the 
following  discharges  of  wastewater  from 
a  CWT  facility: 

(1)  Wastewater  from  the  treatment  of 
wastes  that  are  generated  on-site  when 
the  wastes  generated  on-site  are 
otherwise  subject  to  another  part  of 
subchapter  N. 

(2)  Wastewater  from  the  treatment  of 
wastes  that  are  generated  off-site  if  the 
discharger:  a)  demonstrates  that  the  off- 
site  wastes  are  generated  at  a  facility 
that  is  subject  to  the  same  provisions  in 
40  CFR  subchapter  N  as  non-CWT 
wastes  generated  at  the  CWT  facility  or 
b)  demonstrates  that  the  off-site  wastes 
are  of  similar  nature  and  the  treatment 
of  such  wastes  are  compatible  vdth  the 
treatment  of  non-CWT  wastes  generated 
and  treated  at  the  CWT. 

(3)  Wastewater  from  the  treatment  of 
wastes  received  from  off-site  via  conduit 
(e.g.,  pipelines,  channels,  ditches, 
trenches,  etc.)  from  the  facility  that 
generates  the  wastes  imless  the  resulting 
wastewaters  are  commingled  with  other 
wastewaters  subject  to  this  provision.  A 
facility  that  acts  as  a  waste  collection  or 
consolidation  center  is  not  a  facility  that 
generates  wastes. 

(4)  Wastewater  from  product 
stewardship  activities,  the  treatment  of 
sanitary  wastes  and  wastes  of  domestic 
origin  including  chemical  toilet  wastes, 
septage,  and  restaurant  wastes  or 
thermal  drying  of  POTW  biosolids. 
Product  stewardship  activities  for 
purposes  of  this  provision  are  limited  to 
the  following  activities  at  a 
manufacturing  facility:  acceptance  for 
treatment  or  recovery  of  its  unused 
products,  shipping  and  storage 
containers  with  product  residues  and 
off-spec  products. 

(5)  Wastewater  from  sohds  recovery 
operations  so  long  as  the  wastes 
recovered  are  from  non-industrial 
sources,  and  recovery  of  the  wastes  does 
not  generate  a  wastewater  or  leach 
appreciable  metal  or  organic  chemicals 
or  petroleum-based  oil  and  grease  into 
the  water.  Examples  of  solids  recovery 
operations  to  which  this  subpart  would 
not  apply  include,  but  are  not  limited 
to,  the  recycling  of  aluminimi  cans, 
glass  and  plastic  bottles. 

(6)  Wastewater  from  scrap  metal 
processing  or  auto  salvage  operations. 

(7)  Wastewater  from  transfer  stations 
or  municipal  recycling  centers. 

(8)  Wastewater  from  the  treatment  of, 
or  recovery  of  material  from,  animal  or 
vegetable  fats/oils  from  grease  traps  or 
interceptors  generated  by  facilities 
engaged  in  food  service  activities. 


(9}  Wastewater  from  the  treatment  of. 
or  recovery  of  material  from,  off-site 
wastes  generated  by  facilities  engaged 
only  in  food  processing. 

(10)  Wastewater  from  facilities  that 
are  subject  to  40  CFR  part  442. 
Wastewater  resulting  from  the  treatment 
of  off-site  wastewater  generated  in 
cleaning  transportation  equipment  (or 
on-site  wastewater  generated  in  cleaning 
equipment)  along  with  other  off-site 
wastes  (subject  to  this  part)  not 
generated  in  cleaning  transportation 
equipment  is,  however,  subject  to  this 
part. 

(11)  Wastewater  resulting  from 
solvent  recovery  operations  if  the 
solvent  recovery  operations  involve  the 
separation  of  solvent  mixtures  by 
distillation. 

(12)  Wastewater  from  facilities  that 
are  engaged  exclusively  in  centralized 
silver  recovery  from  used  photographic 
or  x-ray  materials  activities.  The 
discharge  resulting  from  centralized 
silver  recovery  from  used  photographic 
or  x-ray  materials  that  is  treated  at  a 
CWT  facility  along  with  other  off-site 
wastestreams  (subject  to  this  part)  is 
subject  to  this  part. 

(13)  Wastewater  from  facilities  that 
accept  off-site  wastes  only  for 
treatability  studies,  research  and 
development,  or  chemical  or  physical 
analysis.  The  wastewater  resulting  from 
treatability  studies,  research  and 
development,  or  chemical  or  physical 
analysis  that  is  treated  at  a  CWT  facility 
along  with  other  off-site  wastestreams 
(subject  to  this  part)  is  subject  to  this 
part. 

(c)  This  part  also  does  not  apply  to  the 
following  activities: 

(1)  "Dry"  fuel  blending  operations, 
"dT\'"  waste  solidification/stabilization 
operations,  "dry"  used  oil  filter  or  oily 
absorbents  recycling  operations,  or 
"dry"  high  temperature  metals  recover^' 
operations.  However,  this  part  does 
apply  to  wastewater  discharges  from  a 
CWT  resulting  from  any  of  these 
operations  that  do  produce  wastewater. 

(2)  The  discharge  of  marine  generated 
wastes  including  wash  water  from 
equipment  and  tank  cleaning,  ballast 
water,  bilge  water,  and  other  wastes 
generated  (while  operating  on  inland, 
coastal,  or  open  waters  or  while 
berthed)  as  part  of  routine  ship 
maintenance  and  operation  as  long  as 
they  are  treated  cmd  discharged  at  the 
ship  servicing  facility  where  it  is  off- 
loaded. The  discharges  resulting  from 
the  treatment  of  marine  generated 
wastes  that  are  off-loaded  and 
subsequently  sent  to  a  centralized  waste 
treatment  facility  at  a  separate  location 
are,  however,  subject  to  this  part. 


(3)  Discharge  of  wastewater  from  land 
treatment  units  or  land  application 
operations. 

(4)  Discharge  of  wastewater  from 
facilities  that  are  engaged  exclusively  in 
landfilling  activities  and/or  the 
treatment  of  landfill  wastewaters 
(whether  generated  on  or  off-site).  The 
discharge  resulting  from  the  treatment 
of  landfill  wastewater,  whether 
generated  on-site  or  off-site,  treated  at 
CWT  facilities  along  with  other  off-site 
waste  is,  however,  subject  to  this  part. 

(5)  Discharge  of  wastewater  from 
facilities  that  are  engaged  exclusively  in 
incineration  activities.  The  discharge 
resulting  from  the  treatment  of  off-site 
wastewater  generated  in  the 
incineration  of  industrial  waste  that  is 
treated  at  a  CWT  facility  along  with 
other  off-site  wastestreams  (subject  to 
this  part)  is  subject  to  this  part. 

(d)  Notwithstanding  paragraph  (a)  of 
this  section,  the  provisions  of  this  part 
are  not  applicable  to  any  metals 
treatment  and  recover\'  wastewater 
discharges  which  are  subject  to  the 
secondary  metals  provisions  of  40  CFR 
part  421,  the  Nonferrous  Metals 
Manufacturing  Point  Source  Catego^^^ 
These  secondary  metals  subcategories 
are  Subpart  C  (Secondarv'  Aluminum 
Smelting  Subcategory'),  Subpart  F 
(Secondary  Copper  Subcategory). 
Subpart  L  (Secondary'  Silver 
Subcategory'),  Subpart  M  (Secondary- 
Lead  Subcategory).  Subpart  P  (Primary 
and  Secondary  Germanium  and  Gallium 
Subcategory).  Subpart  Q  (Secondary 
Indium  Subcategory).  Subpart  R 
(Secondary  Mercury  Subcategory). 
Subpart  T  (Secondary  Molybdenum  and 
Vanadium  Subcategory).  Subpart  V 
(Secondary  Nickel  Subcategory), 
Subpart  X  (Secondary  Precious  Metals 
Subcategory),  Subpart  Z  (Secondary 
Tantalum  Subcategory),  Subpart  AA 
(Secondary  Tin  Subcategory).  Subpart 
AB  (Primary  and  Secondary  Titanium 
Subcategory),  Subpart  AC  (Secondary- 
Tungsten  and  Cobalt  Subcategory),  and 
Subpart  AD  (secondary  Uranium 
Subcategory). 

§437.2    General  definitions. 

As  used  in  this  part: 

(a)  The  general  definitions  and 
abbreviations  in  40  CFR  part  401  apply 
to  this  part. 

(b)  Alternative  effluent  limitations  or 
pretreatment  standards  mean  effluent 
limitations  determined  on  a  case-by- 
case  basis  under  section  402(a)(1)  of  the 
CWA  or  pretreatment  standards 
developed  as  local  limits  bv  the  {  ontrol 
authority  under  40  CFR  §403. 6(c)  that 
apply  to  the  discharge  of  wastewater 
subject  to  this  provision.  The  permit 
writer  (or  control  authority)  will 


81302  Federal  Register /Vol.  65,  No.  247 /Friday.  December  22,  2000 /Rules  and  Regulations 


Federal  Register / Vol.  65,  No.  247 /Friday,  December  22.  2000 /Rules  and  Regulations  81303 


calculate  these  limitations  or  standards 

using  a  "building  block  "  approach  or 
the  "combined  wastestream  formula." 
Under  this  approach,  the  permit  writer 
(or  control  authority)  will  develop  flow- 
weighted  effluent  limitations  or 
standards  for  the  treated  combined 
wastestream  by  applying  the  limitations 
or  standards  in  40  CFR  subchapter  N 
that  would  otherwise  apply  to  a 
particular  wastestream  received  from 
off-site  if  the  wastestream  were  treativl 
and  discharged  from  the  facility  at 
which  it  was  generated. 

(c)  Centmlized  waste  treatment  (CliTI 
facility  means  any  facility  that  treats  (for 
disposal,  recycling  or  recover\  of 
material]  any  hazardous  or  non- 
hazardous  industrial  wastes,  hazardous 
or  non-hazardous  industrial  wastewater, 
and/or  used  material  received  from  off- 
site.   'CVVT  facility"  includes  both  a 
facility  that  treats  waste  received 
exclusively  from  off-site  and  a  facility 
that  treats  wastes  generated  on-site  as 
well  as  waste  received  from  off-site.  For 
example,  an  organic  chemical 
manufacturing  plant  may.  in  certain 
circumstances,  be  a  CUT  facility  if  it 
treats  industrial  wastes  received  from 
offsite  as  well  as  industrial  waste 
generated  at  the  organic  chemical 
manufacturing  plant.  CWT  facilities 
may  also  include  re-refiners  and  may  be 
owned  by  the  federal  government. 

(d)  Centralizf^d  vvri.sfe  treatment 
wastewater  means  any  wastewater 
generated  as  a  result  of  CWT  activities. 
CVVT  wastewater  sources  may  include, 
but  are  not  limited  to:  liquid  waste 
receipts,  solubilization  water,  used  oil 
emulsion-breaking  wastewater,  tanker 
truck/drum/roll-off  box  washes, 
equipment  washes,  air  pollution  control 
scrubber  blow-down,  laboratory-derived 
wastewater,  on-site  landfill  wastewaters, 
and  contaminated  storm  water 

(e)  Contaminated  storm  water  means 
storm  water  which  comes  in  direct 
contact  with  CWT  wastes,  the  waste 
handling  and  treatment  areas,  or  other 
centralized  waste  treatment  wastewater 
as  defined  in  paragraph  (d)  of  this 
section. 

(f)  Discharger  means  a  facility  that 
discharges  wastewater  direc  tlv  to  waters 
of  the  United  .States  or  introduces 
wastewater  to  a  publicly-owned 
treatment  works. 

(g)  Dry-  means  not  producing  a 
wastewater. 

(h)  Equivalent  treatment  means  a 
wastewater  treatment  system  that 
achieves  comparable  pollutant  removals 
to  the  applicable  treatment  technology 
selected  as  the  basis  for  the  hmitations 
and  pretreatment  standards.  Ciornparable 
removals  may  be  demonstrated  through 


literature,  treatability  tests,  or  self- 
monitoring  data. 

(i)  Fael  hlendmg  means  the  process  of 
combining  waste,  wastewater,  or  used 
inattTial  lor  the  purpose  of  regenerating 
a  fuel  for  ri'use  However,  fuel  blending 
may  be  loosely  applied  to  any  process 
wiiere  reco\t'red  hydrocarbons  are 
combined  as  a  fuel  product  where  some 
pretreatment  operations  generate 
wastewater. 

(j)  High  temperature  metals  recoven' 
uHMiis  ,1  mt>tals  recovery  process  in 
whii  h  solid  forms  of  metal-containing 
materials  are  processed  w'ith  a  heat- 
based  pvrometallurgical  technology  to 
produce  a  metal  product. 

(k)  Mannr  generated  waste  means  any 
waste,  wastewater,  and/or  used  material 
generated  as  part  of  the  normal 
maintenance  and  operation  of  a  ship, 
boat,  or  barge  operating  (jn  inland, 
coastal,  or  open  waters,  or  while 
berthed 

(I)  Metal-bearing  wastes  means  wastes 
and/or  used  materials  from 
manufacturing  or  processing  facilities  or 
other  commercial  operations  that 
contain  significant  quantities  of  metal 
pi.llutaiits.  hut  mil  significant  quantities 
nf  (111  and  grease  (generally  less  than  100 
mg/L).  E.xamples  of  these  wastes  are 
spent  electroplating  baths  and  sludges, 
metal-finishing  rinse  wafer  and  sludges, 
chromate  wastes,  blow-down  water  and 
sludges  from  air  pollution  control,  spent 
anodizing  solutions,  incineration  air 
piilliition  control  wastewaters,  waste 
liquid  mercury,  cyanide  containing 
wastes  greater  than  13B  mg/L.  and  waste 
acids  and  bases  with  or  withtjut  metals. 

(m)  Multiple  wastestream  CWT 
fat  ilitv  means  a  (IWT  facility  which 
accepts  waste  in  more  than  (me  CWT 
subcategory  (metals,  oils,  or  organics) 
and  combines  any  portion  of  these 
different  subcatogor\  wastes  at  any 
point  prior  to  the  compliance  discharge 
samoliny  location. 

(n)  Otf-site  means  outside  the 
boundaries  of  a  facility. 

(o)  Oily  ahsorhent  recycling  means  the 
process  of  recycling  oil-s(jaked  or 
contaminated  liisposable  rags,  paper,  or 
pads  tor  the  purpose  of  regenerating  a 
fuel  for  reuse. 

(p)  (  hh  wastes  means  wastes  and/or 
used  materials  that  contain  oil  and 
grease  (generally  at  or  in  excess  of  100 
mg/L)  from  manufacturing  or  processing 
facilities  or  other  commercial 
operations.  Examples  of  these  wastes  are 
used  oils,  oil-water  emulsions  or 
mi.xtures,  lubricants,  coolants, 
contaminated  groundwater  ciean-up 
from  petroleum  sources,  used  petroleum 
products,  oil  spill  clean-up,  bilge  water, 
rinse/wash  waters  from  petroleum 
sources,  intf-rceptor  wastes,  off- 


specification  fuels,  underground  storage 
tank  remediation  waste,  and  tank  clean 
out  from  petroleum  or  oily  sources. 

(q)  On-site  means  within  the 
boundaries  of  a  facility.  A  facility  may 
encompass  land  areas  that  are  bisected 
by  public  thoroughfares  but  are  under 
the  control  of  a  common  owner. 

(r)  Organic  wastes  means  wastes  and/ 
or  used  materials  that  contain  organic 
pollutants,  but  not  a  significant  quantity 
of  oil  and  grease  (generally  less  than  100 
mg 'L)  from  manufacturing  or  processing 
facilities  or  other  commercial 
operations.  Examples  of  these  wastes  are 
landfill  leachate,  contaminated 
groundwater  clean-up  from  non- 
petroleum  sources,  solvent-bearing 
wastes,  off-specification  organic 
product,  still  bottoms,  byproduct 
glycols,  wastewater  from  paint  washes, 
wastewater  from  adhesives  and/or 
epoxies,  wastewater  from  chemical 
product  operations,  and  tank  clean-out 
from  organic,  non-petroleum  sources. 

(s)  The  following  regulated 
parameters  are  listed  with  approved 
methods  of  analysis  in  Table  IB  at  40 
CFR  136.3,  and  are  defined  as  follows: 

( 1 )  Antimony  means  total  antimony. 

(2)  Arsenic  means  total  arsenic. 

(3)  Barium  means  total  barium. 

(4)  BOD^  means  5-day  biochemical 
oxygen  demand. 

(5)  Cadmium  means  total  cadmium. 

(6)  Chromium  means  total  chromium. 

(7)  Cobalt  means  total  cobalt. 

(8)  Copper  means  total  copper. 

(9)  Cyanide  means  total  cyanide. 

(10)  Lead  means  total  lead. 

(11)  Mercury  means  total  mercury. 

(12)  Molybdenum  means  total 
molybdenum. 

(13)  .V/cAtp/ means  total  nickel. 

(14)  06-G  means  total  recoverable  oil 
and  grease  (n-hexane  extractable 
material). 

(15)  Selenium  means  total  selenium. 

(16)  Silver  means  total  silver. 

(17)  Tin  means  total  tin. 

(18)  Titanium  means  total  titanium. 

(19)  TSS  means  total  suspended 
solids. 

(20)  Vanadium  means  total  vanadium. 

(21)  Zinc  means  total  zinc. 

(t)  The  following  regulated  parameters 
are  listed  with  approved  methods  of 
analysis  in  Table  IC  at  40  CFR  136.3: 

(1)  Bis(2-ethylhexyl)  phthalate. 

(2)  Butylbenzyl  phthalate. 

(3)  Fluoranthene. 

(4)  Phenol. 

(5)  2,4,6-trichlorophenol. 
(u)  The  following  regulated 

parameters  are  listed  with  approved 
methods  of  analysis  (Methods  625  and 
1625)  at  40  CFR136.3,  Appendix  A: 

(1)  Acetone. 

(2)  Acetophenone, 


(3)  Aniline. 

(4)  2-Butanone.  ' 

(5)  Carbazole. 

(6)  o-Cresol. 

(7)  p-Cresol. 

(8)  n-Decane. 

(9)  2,3-dichloroaniline. 

(10)  n-Octadecane. 

(11)  Pyridine. 

(v)  Pipeline  means  an  open  or  closed 
conduit  used  for  the  conveyance  of 
material.  A  pipeline  includes  a  channel, 
pipe,  tube,  trench,  or  ditch,  or  fixed 
delivery  system. 

(w)  Product  stewardship  means  a 
manufacturer's  treatment  or  recovery  of 
its  ov^rn  unused  products,  shipping  and 
storage  containers  with  product 
residues,  off-specification  products,  and 
does  not  include  spent  or  used  materials 
from  use  of  its  products. 

(x)  Re-refining  means  the  processing 
of  used  oil  using  distillation, 
hydrotreating,  and/or  other  treatment 
employing  acid,  caustic,  solvent,  clay 
and/or  chemicals  in  order  to  produce 
high  quality  base  stock  for  lubricants  or 
other  petroleum  products. 

(y)  Recovery  means  the  recycling  or 
processing  of  a  waste,  wastewater  or 
used  material  such  that  the  material,  or 
a  portion  thereof,  may  be  reused  or 
converted  to  a  raw  material, 
intermediate,  or  product.  Recovery  does 
not  include  the  re-use  of  treated  or 
untreated  wastewater  in  place  of  potable 
or  pure  water  in  industrial  processes 
such  as  the  use  of  secondary  POTW 
effluents  as  non-contact  cooling  water, 
storm  water  in  place  of  process  water, 
or  the  re-use  of  spent  chemicals  in  place 
of  virgin  treatment  chemicals. 

(z)  Solidification  means  the  addition 
of  sorbents  to  convert  liquid  or  semi- 
liquid  waste  to  a  solid  by  means  of 
adsorption,  absorption  or  both.  The 
process  is  usually  accompanied  by 
stabilization. 

(aa)  Solvent  recovery  includes  fuel 
blending  operations  and  the  recycling  of 
spent  solvents  through  separation  of 
solvent  mixtures  in  distillation 
columns.  Solvent  recovery  may  require 
an  additional,  pretreatment  step  prior  to 
distillation. 

(bb)  Stabilization  means  a  waste 
process  that  decreases  the  mobility  of 
waste  constituents  by  means  of  a 
chemical  reaction.  For  the  purpose  of 
this  rule,  chemical  precipitation  is  not 
a  technique  for  stabilization. 

(cc)  Treatment  means  any  method, 
technique,  or  process  designed  to 
change  the  physical,  chemical  or 
biological  character  or  composition  of 
any  metal-bearing,  oily,  or  organic 
wastes  to  neutralize  such  wastes;  to 
render  such  wastes  amenable  to 
discharge;  or  to  recover  energy  or 


recover  metal,  oil,  or  organic  content 
from  the  wastes.  Treatment  does  not 
include  (a)  the  re-use  of  treated  or 
untreated  wastewater  in  place  of  potable 
or  pure  water  in  industrial  processes 
such  as  the  use  of  secondary  POTW 
effluents  as  non-contact  cooling  water  or 
storm  water  in  place  of  process  water  or 
(b)  the  re-use  of  treated  or  untreated 
spent  chemicals  (such  as  pickle  liquor) 
as  treatment  chemicals. 

(dd)  Non-contaminated  storm  water 
means  storm  water  which  does  not 
come  in  direct  contact  with  CWT 
wastes,  the  waste  handling  and 
treatment  areas,  or  other  CWT 
wastewater  that  is  defined  in  paragraph 
(d)  of  this  section. 

(ee)  Used  oil  filter  recycling  means 
crushing  and  draining  of  used  oil  filters 
of  entrained  oil  and/or  shredding  and 
separation  of  used  oil  filters. 

(ff)  Waste  includes  aqueous,  non- 
aqueous, and  solid  waste,  wastewater, 
and/or  used  material, 

§  437.3    General  pretreatment  standards. 

Any  source  subject  to  this  part  that 
introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  (POTW)  must  comply 
with  40  CFR  part  403. 

§437.4    Monitoring  requirements. 

(a)  Permit  compliance  monitoring  is 
required  for  each  regulated  parameter. 

(b)  Any  CWT  facility  that  discharges 
wastewater  resulting  from  the  treatment 
of  metal-bearing  waste,  oily  waste,  or 
organic-bearing  waste  must  monitor  as 
follows: 

(1)  Facilities  subject  to  more  than  one 
subpart  of  this  part  must  monitor  for 
compliance  for  each  subpart  after 
treatment  and  before  mixing  of  the 
waste  with  wastes  of  any  other  subpart. 
Alternatively,  a  multiple  wastestream 
subcategory  facility  may  certify  that  it 
provides  equivalent  treatment  as 
defined  in  §  437.2(h)  for  the  applicable 
waste  and  monitor  for  compliance  with 
the  applicable  set  of  multiple 
wastestream  subcategory  limitations 
after  mixing. 

(2)  Facilities  subject  to  one  or  more 
subpart  of  this  part  must  monitor  for 
compliance  with  the  applicable  subpart 
after  treatment  and  before  mixing  of  the 
waste  with  wastes  of  any  other  subpart, 
uncontaminated  storm  water,  or 
wastewater  subject  to  another  effluent 
limitation  or  standard  in  Subchapter  N. 
If,  however,  the  facility  can  demonstrate 
to  the  receiving  POTW  or  permitting 
authority  the  capability  of  achieving  the 
effluent  limitation  or  standard  for  each 
subpart  after  treatment  and  before 
mixing  with  other  wastestreams,  the 
facility  may  monitor  for  compliance 


after  mixing.  In  the  case  of  a  faciliU' 
which  elects  to  comply  with  the 
applicable  set  of  multiple  wastestream 
subcategory  limitations  or  standards,  it 
is  only  subject  to  one  subpart. 

(3)  When  a  CWT  facility  treats  any 
waste  receipt  that  contains  cyanide  at  a 
concentration  higher  than  136  mg/L,  the 
CWT  facility  must  monitor  for  cyanide 
after  cyanide  treatment  and  before 
dilution  with  other  wastestreams.  If, 
however,  the  facility  can  demonstrate  to 
the  receiving  POTW  or  permitting 
authority  the  capability  of  achieving  the 
cyanide  limitation  or  standard  after 
cyanide  treatment  and  before  mixing 
with  other  wastestreams,  the  facility 
may  monitor  for  compliance  after 
mixing. 

Subpart  A — Metals  Treatment  and 
Recovery 


§437.10    Applicability. 

(a)  Except  as  provided  in  §  437.1(b), 
(c),  or  (d)  or  in  paragraph  (b)  of  this 
section,  this  subpart  applies  to  that 
portion  of  the  discharge  of  wastewater 
from  a  CWT  facility  that  results  from  the 
treatment  of,  or  recovery  of  metals  from, 
both  metal-bearing  wastes  received  from 
off-site  and  other  CWT  wastewater 
associated  with  the  treatment  of,  or 
recovery  of  metal-bearing  wastes. 

(b)  In  order  to  ensure  appropriate 
treatment  rather  than  dilution  of 
dissimilar  wastes,  an  NPDES  permit 
writer  or  control  authority  may  require 
a  new  source  or  an  existing  facility 
subject  to  this  subpart  to  achieve 
alternative  effluent  limitations  and 
standards  as  defined  in  §  437.2(b)  in  the 
following  circumstances: 

(1)  The  facility  receives,  on  a 
continuing  basis,  flows  of  process 
wastewater  from  five  or  fewer  facilities 
subject  to  40  CFR  Subchapter  N 
limitations  and  standards:  and 

(2)  The  process  wastewater  flows 
received  for  treatment  al  the  facility 
have  relatively  consistent  pollutant 
profiles. 

§  437.1 1     Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  cun«ntly  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32  or  437.10(b),  any 
existing  point  source  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 
application  of  BPT: 
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BPT  Limitations 


Regulated 
parameter 


Maximum 
daily  ' 


Maximum 
monthly  avg 


Conventional  Parameters 


O&G 

PH 
TSS  . 


50.2 
31.0 


Metal  Parameters 


Antimony 

0  249 

0  206 

Arsenic 

'            0  162 

0  104 

Cadmium 

0  474 

0  0962 

Chromium  .   . 

155 

3  07 

Cobalt  

0  192 

0  124 

Copper  

4.14 

1  06 

Lead    

1.32 
000234 

0  283 

Mercury  

0  000739 

Nickel    

395 

1  45 

Selenium 

1  64 

0  408 

Silver 

0  120 

0  0351 

Tin        

0  409 

0  120 

Titanium  

0  0947 

00618 

Vanadium 

0218 

0  0662 

Zinc      

287 

0.641 

'  mg/L  (ppm) 

2  Within  the  ra 

nge  6  to  9 

(b)  The  followiniJ  in-plant  limitation.s 
apply  to  metdl-beanng  wastewater 
containing  cyanide 

In-Plant  Limitations 


Regulated 
parameter 


Maximum 

daily  ' 


Cyanide 


Maximum 

monthly 

avg  ' 


500 


178 


'  mg/L  (ppm I 

§437.12     Effluent  limitations  attainable  by 
ttte  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  C;FR  lliS  3(J 
through  125.32  or  437.10(b),  any 
existing  point  source  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 
application  of  BCT;  Limitations  for  oil 
and  grease.  pH.  and  TSS  are  the  same 
as  the  corresponding  limitation 
specified  in  §437  11(a) 

§437.13    Effluent  limitations  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32  or  437  10(b),  anv 
existing  point  source  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 
application  of  BAT:  Limitations  for 
antimony,  arsenic,  cadmium, 
chromium,  cobalt,  copper,  lead, 
mercury,  nickel,  selenium,  silver,  tin. 
titanium,  vanadium,  and  zinc  are  the 
same  as  the  corresponding  limitation 
specified  in  §437  11(a). 


(1))  In-plant  standards  for  cyanide  are 
the  same  as  the  limitations  specified  in 
*i>4:)7  11(b) 

§437.14    New  source  performance 
standards  (NSPS). 

(a)  Except  as  provided  in  §  437.10(b), 
anv  new  source  subject  to  this  subpart 
must  achieve  the  following  performance 
standards: 

Performance  Standards 


Regulated 

parameter 


Maximum 
daily 


Maximum 
monthly 
avg 


Contentional  Parameters 


O&G 

pH 
TSS  . 


50.2 
11.3 


Metal  Parameters 


Antimony 
Arsenic 
Cadmium 
Chromium 

Cobalt  

Copper  

Lead  

Mercury  .... 

Nicl^el  

Selenium 

Silver 

Tin 

Titanium 

Vanadium 

Zinc 


0  111 
0  0993 
0  782 
0  167 
0  182 

0  659 

1  32 

0000641 
0  794 

0  176 
0  0318 
0  0955 
0  0159 
0  0628 
0.657 


0  0312 
0  0199 
0  163 
0  0522 
0  0703 
0216 
0  283 
0  000246 
0  309 
0  0698 
0  0122 
0  0367 
000612 
0  0518 
0  252 


'  mg/L  (ppm) 

-'  Within  the  range  6  to  9 

(b)  in-plant  standards  for  cyanide  are 
the  same  as  the  limitations  specified  in 
§437  11(b). 

§  437.1 5     Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR 
403.7.403.13  or  437.10(b),  and  no  later 
than  December  22.  2003,  any  existing 
source  subject  to  this  subpart  must 
achieve  the  following  pretreatment 
standards;  Standards  f;jr  antimony, 
arsenic,  cadmium,  chromium,  cobalt, 
copper,  lead,  mercury,  nickel,  selenium, 
silver,  tin,  titanium,  vanadium,  and  zinc 
are  the  same  as  the  corresponding 
limitation  specified  in  §437.1 1(a). 

(b)  In-plant  standards  for  cyanide  are 
the  same  as  the  limitations  specified  in 
§437  11(b) 

§437.16    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7  or  437.10(b),  any  new  source 
subject  to  this  subpart  must  achieve  the 
following  pretreatment  standards: 
Standards  for  antimonv,  arsenic, 
cadmium,  chromium,  cobalt,  copper, 
lead,  mercury,  nickel,  selenium,  silver. 


tin.  titanium,  vanadium,  and  zinc  are 
the  same  as  the  corresponding 
limitation  specified  in  §  437.11(a) 

(b)  In-plant  standards  for  cyanide  are 
the  same  as  the  limitations  specified  in 
§437. 11(b). 

Subpart  B — Oils  Treatment  and 
Recovery 

§437.20    Applicability. 

(a)  Except  as  provided  in  §  437.1(b), 
(c),  or  (d)  or  in  paragraph  (b)  of  this 
section,  this  subpart  applies  to  that 
portion  of  the  discharge  of  wastewater 
from  a  CWT  facility  that  results  from  the 
treatment  or  recovery  of  oil  from  both 
oily  wastes  received  from  off-site  and 
other  CWT  wastewater  associated  with 
the  treatment  of.  or  recovery  of  oilv 
wastes. 

(b)  In  order  to  ensure  appropriate 
treatment  rather  than  dilution  of 
dissimilar  wastes,  an  NPDES  permit 
writer  or  control  authority  may  require 
a  new  source  or  an  existing  source 
subject  to  this  subpart  to  achieve 
alternative  effluent  limitations  and 
standards,  as  defined  in  §  437.2(b),  in 
the  following  circumstances: 

(1)  The  facility  receives,  on  a 
continuing  basis,  flows  of  process 
wastewater  from  five  or  fewer  facilities 
subject  to  40  CFR  Subchapter  N 
limitations  and  standards;  and 

(2)  The  process  wastewater  flows 
received  for  treatment  at  the  facility 
have  relatively  consistent  pollutant 
profiles. 

§  437.21     Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

E.xcept  as  provided  in  40  CFR  125.30 
through  125.32  or  437.20(b).  any 
existing  point  source  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 
application  of  BPT: 

BPT  Limitations 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 
monthly  avg. 


Conventional  Parameters 


Metal  Parameters 

Antimony 

0.237 

0.141 

Arsenic 

2.95 
0.427 

1  33 

Banum  

0.281 

Cadmium  

0.0172 

0.0102 

Chromium  

0.746 

0.323 

Cobalt  

564 

18.8 

Copper  

0.500 

0.242 

Lead   

0.350 

0.160 
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BPT  Limitations— Continued 


Regulated 
parameter 

Maximum 
daily' 

Maximum 
monthly  avg. ' 

Mercury 

Molybdenum 

Tin  

Titanium  

Zinc  

0.0172 

3.50 

0.335 

0.0510 

8.26 

0.00647 

2.09 

0.165 

0.0299 

4.50 

§  437^5    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7, 
403.13  or  §  437.20(b),  and  no  later  than 
December  22,  2003,  any  existing  source 
subject  to  this  subpart  must  achieve  the 
followring  pretreatment  standards: 

PRETREATMENT  STANDARDS  (PSES) 


Organic  Parameters 


Bis(2- 

ethylhexyl) 

phthalate  ... 

0.215 

0.101 

Butylbenzyl 

phthalate  ... 

0.188 

0.0887 

Cartwzole  

0.598 

0.276 

n-Decane  

0.948 

0.437 

Fluoranthene 

0.0537 

0.0268 

n-Octadecane 

0.589 

0.302 

Regulated 
parameter 


Maximum 
daily  ^ 


Maximum 
monthly  avg.^ 


Metal  Parameters 


1  mg/L  (ppm). 

;  Wrthin  the  range  6  to  9. 

§  437^    Effluent  limitations  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32  or  437.20fb),  any 
existing  point  source  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  attainable  by  the 
application  of  BCT:  Limitations  for 
O&G.  pH,  and  TSS  are  the  same  as  the 
corresponding  limitation  specified  in 
§437.21. 

§  437.23    Effluent  limitations  attainable  by 
the  application  of  ttw  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32  or  437.20(b),  any 
existing  point  source  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  by  the  application  of 
BAT:  Limitations  for  antimony,  arsenic, 
bariimi,  cadmium,  chromium,  cobalt, 
copper,  lead,  mercury,  molybdenum, 
tin,  titanium,  zinc,  butylbenzyl 
phthalate,  carbazole,  n-decane,  bis(2- 
ethylhexyl)  phthalate,  fluoranthene,  and 
n-octadecane  are  the  same  as  the 
corresponding  limitation  specified  in 
§437.21. 

§  437.24    New  source  performance 
standards  (NSPS). 

Except  as  provided  in  §  437.20(b),  any 
new  source  subject  to  this  subpart  must 
achieve  the  following  performance 
standards:  Standards  for  oil  and  grease, 
pH,  TSS,  antimony,  arsenic,  barium, 
cadmium,  chromium,  cobalt,  copper, 
lead,  mercury,  molybdenum,  tin, 
titanium,  zinc,  butylbenzyl  phthalate, 
carbazole,  n-decane,  bis(2-ethylhexyl) 
phthalate,  fluoranthene,  and  n- 
octadecane  are  the  same  as  the 
corresponding  limitation  specified  in 
§437.21. 


Antimony 

Barium  

Chromium  .... 

Cobalt  

Copper  

Lead 

Molybdenum 

Tin  

Zinc  


0.237 
0.427 
0.947 
56.4 
0.405 
0.222 
3.50 
0.249 
6.95 


0.141 
0.281 
0.487 
18.8 
0.301 
0.172 
2.09 
0.146 
4.46 


Organic  Parameters 


defined  in  §  437.2  (h)  in  the  following 
circumstances: 

(1)  The  facility  receives,  on  a 
continuing  basis,  flows  of  process 
wastewater  from  five  or  fewer  facilities 
subject  to  40  CFR  Subchapter  N 
limitations  and  standards;  and 

(2)  The  process  wastewater  flows 
received  for  treatment  at  the  facility 
have  relatively  consistent  pollutant 
profiles. 

§  437.31     Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32  or  §  437.30(b),  any 
existing  point  source  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 
application  of  BPT: 

BPT  Limitations 


Bis(2- 

ethylhexyl) 

phthalate  ... 

0.267 

0.158 

Carbazole  

0.392 

0.233 

n-Decane  

5.79 

3.31 

Fluoranthene 

0.787 

0.393 

n-Octadecane 

1.22 

0.925 

t— 

'  mg/L  (ppm). 

§  437.26    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7 
or  §  437.20(b),  any  new  source  subject  to 
this  subpart  must  achieve  the  following 
pretreatment  standards:  Standards  for 
antimony,  barium,  chromium,  cobalt, 
copper,  lead,  molybdenum,  tin.  zinc, 
carbazole,  n-decane,  bis(2-ethylhexyl) 
phthalate,  fluoranthene,  and  n- 
octadecane  are  the  same  as  the 
corresponding  limitation  specified  in 
§437.21. 

Subpart  C— Organ  ics  Treatment  and 
Recovery 

§437.30    Applicability. 

(a)  Except  as  provided  in  §  437.1(b). 
(c),  or  (d)  or  in  paragraph  (b)  of  this 
section,  this  subpart  applies  to  that 
portion  of  the  discharge  of  wastewater 
from  a  CWT  facility  that  results  from  the 
treatment  of,  or  recovery  of  organic 
material  from,  both  organic  wastes 
received  from  off-site  and  other  CWT 
wastewater  associated  with  the 
treatment  of,  or  recovery  of  organic 
wastes. 

(b)  In  order  to  ensure  appropriate 
treatment  rather  than  dilution  of 
dissimilar  wastes,  an  NPDES  permit 
writer  or  control  authority  may  require 
a  new  source  or  an  existing  facility 
subject  to  §437.30  to  achieve  alternative 
effluent  limitations  and  standards  as 


Regulated 
parameter 


Maximum 
daily  ^ 


Maximum 
monthly  avg. 


Conventional  Parameters 


BODs 
pH  .... 
TSS  .. 


163 

(^) 
216 


53.0 

(^) 
61  3 


Metal  Parameters 


Antimony  

Copper  

Molytxlenum 
Zinc  


0.928 
0.865 
1.01 
0.497 


0.679 
0757 
0965 
0  420 


Acetone 

Acetophenone 

Aniline  

2-Butanone  .. 

o-Cresol  

p-Cresol  

2,3- 

Dichloroani- 

line 

Phenol 3.65 

Pyndine  0.370 

2.4,6- 

Trichloroph- 

enol  0.155 


Parameters 

30.2 

7.97 

0.114 

0.0562 

0.0333 

00164 

4.81 

1  85 

1.92 

0.561 

0.698 

0.205 

0.0731 

0.0361 

1.08 
0.182 


0.106 


1  mg/L  (ppm). 

2  Within  the  range  6  to  9. 

§  437.32    Effluent  limitations  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32  or  §  437.30(b),  any 
existing  point  source  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 
application  of  BCT:  Limitations  for 
BODs,  pH.  and  TSS  are  the  same  as  the 
corresponding  limitation  specified  in 
§437.31. 


81306  Federal  Register/ Vol.  65,  No.  247 /Friday,  December  22,  2000 /Rules  and  Regulations 


§  437.33     Effluent  limitations  attainable  by 
the  application  of  ttie  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125. :U) 
through  125.32  or  §437.30rb),  any 
existing  point  source  subject  {n  this 
subpart  must  achieve  limitations 
representing  the  application  of  BAT. 
Limitations  for  antimony,  copper, 
molybdenum,  zinc,  acetone, 
acetophenone.  aniline,  2-butanf)ne,  o- 
cresol,  p-cresol,  2,3-dichloroaniline. 
phenol,  pyridine,  and  2,4,6- 
trichlorophenol  are  the  same  as  the 
corresponding  limitation  specified  in 
§437  31 

§437.34    New  source  performance 
standards  (NSPS). 

Except  as  provided  in  § 437.30(b).  any 
new  source  subject  to  this  subpart  must 
achieve  the  following  new  source 
performance  standards:  Standards  for 
BOD^.  pH.  TSS.  antimony,  copper, 
molybdenum,  zinc,  acetone, 
acetophenone.  aniline.  2-butanone.  o- 
cresol.  p-cresol.  2,3-dichloroaniline, 
phenol.  pvTidine,  and  2.4.6- 
trichlorophenol  are  the  same  as  the 
corresponding  limitation  specified  in 
^437.31. 

§  437.35    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7. 
403.13  or^437.30(bl.and  no  later  than 
December  22.  2003,  any  existing  source 
subject  to  this  subpart  must  achieve  the 
following  pretreatment  standards: 
Standards  for  molybdenum.  2,3- 
dichloroaniline,  o-cresol,  p-cresol,  2,4,6- 
trichlorophenol  are  the  same  as  the 
corresponding  limitation  specified  in 
§437.31. 

§437.36    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403  7 
or  § 437.30(b),  any  new  source  subject  to 
this  subpart  must  achieve  the  following 
pretreatment  standards:  Standards  for 
molybdenum,  2.3-dichloroaniline.  o- 
cresol,  p-cresol,  2,4.6-trichlorophennl 
are  the  same  as  the  corresponding 
limitation  specified  in  §437.31. 

Subpart  D— Multiple  Wastestreams 

§437.40    Applicability. 

(a)  Except  as  provided  in  §437  1(b). 
(c).  or  (d)  or  in  paragraph  (b)  of  this 
section,  facilities  that  treat  wastes 
subject  to  more  than  one  of  the  previous 
Subparts  must  comply  with  either 
provisions  of  this  subpart  or  the 
applicable  provisions  of  Subpart  A.  B. 
or  C.  The  provisions  of  this  subpart  are 
applicable  to  that  portion  of  wastewater 
discharges  from  a  centralized  waste 
treatment  facilitv  that  results  from 


mi.xing  any  combination  of  treated  or 
untreated  waste  otherwise  subject  to 
Subpart  A.  Subpart  B,  or  Subpart  C  of 
this  part  only  if  a  facilitv  requests  the 
[lerniit  writer  or  control  authoritv  to 
develop  Subpart  D  limitations  (or 
standards)  and  establishes  that  it 
provides  equivalent  treatment  as 
defined  in  §  437.2(h). 

(b)  In  order  to  ensure  appropriate 
treatment  rather  than  dilution  of 
dissimilar  wastes,  an  NPDES  permit 
writer  or  control  authority  may  require 
a  new  or  existing  facility  subject  to 
paragraph  (a)  of  this  section  to  achieve 
alternative  effluent  limitations  or 
standards  as  defined  in  §437.2  (b)  in  the 
following  circumstances: 

( 1 )  The  facility  receives,  on  a 
continuing  basis,  flows  of  process 
wastewater  from  five  or  fewer  facilities 
subject  to  40  C^FR  Subchapter  N 
limitations  and  standards;  and 

(2)  The  process  wastewater  flows 
received  for  treatment  at  the  facility 
have  relatively  consistent  pollutant 
profiles 

§437.41     Special  definitions. 

(a)  Initial  (;ertific;ation  Statement  for 
this  subpart  means  a  written  submission 
to  the  appropriate  permitting  authority 
(either  the  local  control  authority  (the 
PQTW)  or  NPDES  permit  writer)  that  is 
signed  by  the  responsible  corporate 
officer  as  defined  in  40  CFR  403.12(1)  or 
40  CFR  122.22.  The  statement  must: 

(1)  List  and  describe  the  subcategories 
of  wastes  accepted  for  treatment  at  the 
facility: 

(2)  List  and  describe  the  treatment 
systems  in-place  at  the  facility  and 
conditions  under  which  the  treatment 
systems  are  operated  for  the 
subcategories  of  wastes  accepted  for 
treatment  at  the  facility; 

(3)  Include  information  and 
supporting  data  establishing  that  these 
treatment  systems  will  achieve 
equivalent  treatment. 

(b)  Periodic  (Certification  Statement 
for  this  subpart  means  a  written 
submission  to  the  appropriate 
permitting  authoritv  (the  local  control 
authority  (the  PQTW)  or  NfPDES  permit 
writer)  which  certifies  that  the  facilitv  is 
operating  its  treatment  systems  to 
provide  equivalent  treatment  as  set  forth 
in  the  initial  certification.  In  the  event 
that  the  facility  has  modified  its 
treatment  systems,  the  facility  should 
submit  a  description  of  the  modified 
systems  and  information  and  supporting 
data  to  establish  that  the  modified 
system  will  achieve  equivalent 
treatment.  The  periodic  certification 
statement  must  be  signed  by  the 
responsible  corporate  officer  as  defined 
in  40  CFR  403.12(1)  or  40  CFR  122.22. 


(c)  On-site  Compliance  Paperwork  for 
this  subpart  means  data  or  information 
retained  in  the  offices  of  the  facility 
which  supports  the  initial  and  periodic 
certification  statements.  This  Paperwork 
must: 

(1)  List  and  describe  the  subcategory 
wastes  being  accepted  for  treatment  at 
the  facility; 

(2)  List  and  describe  the  treatment 
systems  in-place  at  the  facility, 
modifications  to  the  treatment  systems 
and  the  conditions  under  which  the 
systems  are  operated  for  the 
subcategories  of  wastes  accepted  for 
treatment  at  the  facility; 

(3)  Provide  information  and 
supporting  data  establishing  that  these 
treatment  systems  will  achieve 
equivalent  treatment: 

(4)  Describe  the  procedures  it  follows 
to  ensure  that  its  treatment  systems  are 
well-operated  and  maintained;  and 

(5)  Elxplain  why  the  procedures  it  has 
adopted  will  ensure  its  treatment 
systems  are  well-operated  and 
maintained. 

§  437.42    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32  or  §  437.40(b). 
any  existing  facility  subject  to  this 
subpart  which  combines  treated  or 
untreated  wastes  from  subparts  A,  B,  or 
C  of  this  part  may  be  subject  to  Multiple 
Wastestream  Subcategory  effluent 
limitations  representing  the  application 
of  BPT  set  forth  in  paragraphs  (b).  (c), 
(d).  or  (e)  of  this  section  if  the  discharger 
agrees  to  the  following  conditions  in  its 
NPDES  permit: 

(1)  The  discheirger  will  meet  the 
applicable  Multiple  Wastestream 
Subcategory  limitations  set  forth  in  (b), 
(c),  (d)  or  (e); 

(2)  The  discharger  will  notify  its 
NPDES  permit  writer  at  the  time  of 
renewal  or  modification  of  its  permit,  of 
its  desire  to  be  subject  to  the  Multiple 
Waste  Subcategory  by  submitting  to  the 
NPDES  permit  writer  an  initial 
certification  statement  as  described  in 
§437.41(a); 

(3)  The  discharger  will  submit  to  its 
NPDES  permitting  authority  a  periodic 
certification  statement  as  described  in 
§  437.41(b)  once  a  year;  and 

(4)  The  discharger  will  maintain  at  the 
office  of  the  facility  and  make  available 
for  inspection  the  on-site  compliance 
paperwork  as  described  in  § 437.41(c). 

(b)  Combined  waste  receipts  from 
subparts  A,  B,  and  C  of  this  part.  (1)  As 
provided  in  §  437.42(a),  any  existing 
point  source  subject  to  this  paragraph 
must  achieve  the  following  effluent 
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limitations  representing  the  application 
of  BPT: 

BPT  Limitations 


Regulated 
parameter 


Maximum 
daily' 


Maximum 
monthly  avg. 


Conventional  Parameters 


(c)  Combined  waste  receipts  from 
subparts  A  and  B  of  this  part.  (1)  As 
provided  in  §  437.42(a),  any  existing 
point  source  subject  to  this  paragraph 
must  achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT: 

BPT  Limitations 


Metal  Parameters 


Antimony  

Arsenic 

Barium  

Cadmium  

Chromium  .... 

Cobalt  

Copper  

Lead 

Mercury  

MolytxJenum 

Nicl<el  

Selenium 

Silver 

Tin  

Titanium  

Vanadium  .... 
Zinc  


0.237 

0.141 

0.162 

0.104 

0.427 

0.281 

0.0172 

0.0102 

0.746 

0.323 

0.192 

0.124 

0.500 

0.242 

0.350 

0.160 

0.00234 

0.000739 

1.01 

0.965 

3.95 

1.45 

1.64 

0.408 

0.120 

0.0351 

0.409 

0.120 

0.0510 

0.0299 

0.218 

0.0662 

0.497 

0.420 

Organic  Parameters 


Acetone 

30.2 

7.97 

Acetophenone 

0.114 

0.0562 

Aniline  

0.0333 

0.0164 

Bis(2- 

ethylhexyl) 

phthalate  ... 

0.215 

0.101 

2-Butanone  ... 

4.81 

1.85 

Butylbenzyl 

phthalate  ... 

0.188 

0.0887 

Carbazole  

0.598 

0.276 

o-Cresbl  

1.92 

0.561 

p-Cresol  

0.698 

0.205 

n-Decane  

0.948 

0.437 

2,3- 

Dichloroani- 

line 

0.0731 

0.0361 

Fluoranthene 

0.0537 

0.0268 

n-Octadecane 

0.589 

0.302 

Phenol 

3.65 

1.08 

Pyridine  

0.370 

0.182 

2,4,6- 

Trichloroph- 

enol  

0.155 

0.106 

I  mg/L  (ppm). 
20SC'" 


:  Within  the  range  6  to  9. 

(2)  The  following  in-plant  limitations 
apply  to  metal-bearing  wastewater 
containing  cyanide: 


I 


In-Plant  Limitations 


Regulated 
parameter 

Maximum 
daily' 

Maximum 

monthly 

avg.' 

Cyanide 

500 

178 

Regulated 
parameter 


Maximum 
daily  > 


Maximum 

monthly 

avg.' 


Conventional  Paran 

fieters 

O&G  

pH  

TSS  

127 
74.1 

38.0 

(') 
30.6 

Metal  Parameters 


Antimony 

0.237 

0.141 

Arsenic 

0.162 

0.104 

Barium  

0.427 

0.281 

Cadmium  

0.0172 

0.0102 

Chromium  

.       0.746 

0.323 

Cobalt  

"        0.192 

0.124 

Copper  

0.500 

0.242 

Lead 

0.350 

0.160 

Mercury  

0.00234 

0.000739 

Molybdenum 

3.50 

2.09 

Nici<el  

3.95 

1.45 

Selenium 

1.64 

0.408 

Silver 

0.120 

0.0351 

Tin  

0.409 

0.120 

Titanium  

0.0510 

0.0299 

Vanadium 

0.218 

0.0662 

Zinc        

2.87 

0.641 

Organic  Parameters 

Bis(2- 

ethylhexyl) 

phthalate  ... 

0.215 

0.101 

Butylbenzyl 

phthalate  ... 

0.188 

0.0887 

Carbazole  

0.598 

0.276 

n-Decane  

0.948 

0.437 

Fluoranthene 

0.0537 

0.0268 

n-Octadecane 

0.589 

0.302 

'  mg/L  (ppm). 

2  Within  the  range  6  to  9. 

(2)  The  following  in-plant  limitations 
apply  to  metal-bearing  wastewater 
containing  cyanide: 

In-Plant  Limitations 


Regulated 
parameter 


Maximum 
daily  ^ 


Maximum 

monthly 

avg. ' 


Cyanide 


500 


I  mg/L  (ppm). 


'  mg/L  (ppm). 

(d)  Combined  waste  receipts  from 
subparts  A  and  C  of  this  part.  (1)  As 
provided  in  §  437.42(a),  any  existing 
point  source  subject  to  this  paragraph 
must  achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT: 


BPT  Limitations 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 

monthly 

avg  ' 


Conventional  Parameters 


BODs 
O&G  .. 

pH  

TSS  ... 


163 
205 

(=) 
60.0 


3.0 
50.2 

31.0 


Metal  Parameters 


Antimony  

Arsenic  

Cadmium  

Chromium  .... 

Cobalt  

Copper  

Lead  

Mercury  

Motytxienum 

Nicl<el  

Selenium 

Silver 

Tin  

Titanium  

Vanadium  .... 
Zinc  


0.249 
0.162 
0.474 
15.5 
0.192 
0.865 
1.32 
0.00234 
1.01 
395 
1.64 
0  120 
0,409 
0.0947 
0.218 
0497 


0.206 

0104 

0.0962 

3.07 

0.124 

0.757 

0.283 

0.000739 

0965 

1.45 

0408 

00351 

0  120 

0.0618 

0.0662 

0.420 


Organic  Parameters 


Acetone 

Acetophenone 

Aniline  

2-Butanone  ... 

o-Cresol  

p-Cresol  

2,3- 
Dichloroani- 
line 

Phenol 

Pyridine  

2,4.6- 
Trichloroph- 
enol  


30.2 
0.114 
00333 
4.81 
1.92 
0.698 


0.0731 

3.65 

0.370 


0.155 


7  97 

00562 

0.0164 

1.85 

0  561 

0.205 


0.0361 

1.08 

0.182 


0.106 


'  mg/L  (ppm) 

:  Within  the  range  6  to  9. 

(2)  The  following  in-plant  limitations 
apply  to  metal-bearing  wastewater 
containing  cyanide: 

In-Plant  Limitations 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 

monthly 

avg  ' 


.j^g     Cyanide 


500 


178 


■'  mg/L  )ppm). 

(e)  Combined  waste  receipts  from 
subparts  B  and  C  of  this  part.  As 
provided  in  §  437.42(a),  any  existing 
point  source  subject  to  this  paragraph 
must  achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT: 
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BPT  Limitations 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 

monthly 

avg. ' 


Conventional  Parameters 

BOD. 
O&G 

163 
127 

{') 
74.1 

53  0 
380 

pH 

30.6 

TSS  ... 

Metal  Parameters 


Antimony  

0  237 

0141 

Arsenic  

295 

1  33 

Barium 

0.427 

0.281 

Cadmium      ... 

00172 

00102 

Chromium     ... 

0.746 

0323 

Cobalt    

56  4 

0  500 

188 

Copper  

0242 

Lead     

0  350 
00172 

0  160 

Mercury  

0  0064 

Molybdenum 

1  01 

0965 

Tin              

0  335 

0  165 

Titanium  

0.0510 

0  0299 

Zinc  

0.497 

0  420 

Organic  Parameters 


Acetone 

Acetophenone 

Aniline    

Bis(2- 

ethylhexyt) 

phthaiate  ... 
2-Butanone  .. 
Butylbenzyi 

pnthaiate  ... 
Carbazoie     ... 
o-Cresoi 
>Cresoi 
n-Decane 
23- 

Dicriioroanl- 

iine 
Fiuoranihene 
n-Octadecane 

Phenol    

Pyridine  

2  4  6- 

Tnchioroph- 

enol    


302 
0  114 
0  0333 


0.215 
4.81 

0  188 

0  598 

1  92 
0  698 
0.948 


797 
0  0562 
0  0164 


0  101 

1  85 

0.088^ 
0  276 
0  561 
0  205 
0437 


0  0731 

00361 

0  0537 

00268 

0  589 

0  302 

3  65 

1  08 

0.370 

0  182 

0.155 


0106 


'  mgL  ippm) 

2  Within  the  range  6  to  9 

§437.43    Effluent  limitations  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

(a)  E.xcept  as  provided  in  40  CFK 
125  30  through  125, .32  or  437  4n(h).  ,in\ 
existing  facdity  subject  to  this  subpart 
which  combines  treated  or  untreated 
wastes  from  subparts  .A,  B.  or  C  of  thl^ 
part  mav  be  subject  to  Multiple 
VVastestream  .Subcategor\'  effluent 
limitations  representing  the  applu  dtum 
of  BCT  set  forth  in  paragraphs  (b).  ((  ). 
(d).  or  (e)  of  this  section  if  the  discharger 
agrees  to  the  following  conditions  in  its 
NPDES  permit: 

(1)  The  discharger  will  meet  the 
applicable  Multiple  Wastestream 


,Snb(  ,itt'giir\  limitations  set  forth  in 
paragrciphs  (1)).  (c).  (d|  or  (e)  of  this 
sei  liiiji. 

[2]  The  di.sch.irger  will  notif\'  its 
NPDKS  permit  writer  at  the  time  of 
renewal  or  modification  of  its  permit,  of 
its  desire  to  be  subject  tij  the  Multiple 
Waste  Siibcategor\  bv  submitting  to  the 
NPDE.S  permit  writer  an  initial 
certification  statement  as  described  in 
<?437  41|,i). 

(:i)  The  disiharger  will  submit  to  its 
NPDE.S  (lermitting  authority  a  periodic 
certifii  ation  statemimt  as  described  in 
§4  f7  41(b)  once  a  vear;  and 

(4)  The  discharger  will  maintain  at  the 
offii  e  of  the  fdcihtv  and  make  available 
tiir  inspection  the  on-site  compliance 
paperwork  as  described  in  ^  437.41(c). 

(n)  ( Jiiiihined  waste  receipts  from 
sub[).irts  .A.  B  and  ('.  of  this  part; 
Limit.itioiis  for  B(JIJ..  (J&C  pH.  and 
I'SS  are  the  same  as  the  corresponding 
limitation  sper:ified  in  ^  437.42(b), 

((  )  (jimbined  waste  receipts  from 
subp.irts  .A  ,ind  B  of  this  part: 
l.iinitatioiis  for  O&G,  pH.  and  TSS  are 
the  same  as  the  corresponding 
limitation  specified  in  ^^  437.42(c). 

(d;  (Combined  waste  receipts  from 
suh[)art.s  A  and  (1  of  this  part: 
Limitations  for  BUDs.  (J&G.  pH,  and 
TSS  are  the  same  as  the  corresponding 
limitation  specified  in  ^437  42(d), 

(e)  Combined  waste  receipts  from 
subparts  B  and  C  of  this  part: 
Liiiutdtions  for  BCJD..  (J&G.  pH.  and 
T.S.S  are  the  same  as  the  corresponding 
limitation  specified  in  §437, 42(e). 

§437.44     Effluent  limitations  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

(a)  E\c  ept  ds  ()rovided  in  40  CFR 
125,30  through  125,32  or  437.40(b),  any 
existing  facilit\  subject  to  this  subpart 
v\hi(  h  I  oiiibiiif!s  treated  or  untreated 
wastes  from  subparts  A.  B,  or  C  of  this 
part  mav  be  subject  to  Multiple 
VVastestream  Subcategorv  effluent 
limitations  representing  the  application 
of  BAT  set  forth  in  paragraphs  (b).  (c). 
hi),  or  (e)  of  this  section  if  the  discharger 
agrees  to  the  following  conditions  in  its 
NPDES  permit: 

(1)  The  liischarger  will  meet  the 
applicable  Multiple  Wastestream 
Subcategory  limitations  set  forth  in 
paragraphs  (li).  (i  ).  (d)  or  (e)  of  this 
section, 

(2)  The  dis(  harger  will  notify  its 
NPDES  fiermit  writer  at  the  time  of 
renewal  or  modification  of  its  permit,  of 
Its  desire  to  be  subject  to  the  Multiple 
Waste  Su[)i  ategorv  by  submitting  to  the 
NPDES  permit  writer  an  initial 
certification  stat(?ment  as  described  in 
§437  41(a); 

(3)  The  discharger  will  submit  to  its 
NPDES  permitting  authority  a  periodic 


certification  statement  as  described  in 
§  437.41(b)  once  a  year;  and 

(4)  The  discharger  will  maintain  at  the 
office  of  the  facility  and  make  available 
for  inspection  the  on-site  compliance 
paperwork  as  described  in  §  437.41(c). 

(d)  Combined  waste  receipts  from 
subparts  A.  B  and  C  of  this  part.  (1) 
Limitations  for  the  following  parameters 
are  the  same  as  the  corresponding 
limitation  specified  in  §  437.42(b)(1): 


Organic  parameters 

Metal  parameters 

Acetone  

Antimony, 

Acetophenone  

Arsenic 

Aniline     

Barium 

bis  (2-ethylhexyl) 

Cadmium. 

phthaiate. 

2-Butanone 

Chromium. 

Butylbenzyi  phthaiate 

Cobalt 

Carbazoie  

Copper 

oCresol  

Lead 

p-Cresol  

Mercury 

n-Decane 

Molybdenum 

2.3-dichloroaniline  

Nickel 

Fluoranthene  

Selenium 

n-Octadecane 

Silver 

Phenol  

Tin 

Pyndine  

Titanium 

2,4,6-trlchlorophenol 

Vanadium. 

Zinc 

(2)  The  in-plant  limitations  that  applv 
to  metal-bearing  wastewater  containing 
cyanide  are  the  same  as  the 
corresponding  limitations  specified  in 
§437.42(b)(2)l 

(c)  Combined  waste  receipts  from 
subparts  A  and  B  of  this  part.  (1) 
Limitations  for  the  following  parameters 
are  the  same  as  the  corresponding 
limitation  specified  in  §  437.42(c)(1): 


Organic  parameters 

Metal  parameters 

Bis  (2-ethylhexyl) 

Antimony, 

phthaiate 

Butylbenzyi  phthaiate 

Arsenic 

Carbazoie 

Banum 

n-Decane     

Cadmium 

Fluoranthene  

Chromium. 

n-Octadecane 

Cobalt. 

Copper 

Lead, 

Mercury 

MolytxJenum 

Nickel 

Selenium. 

Silver. 

Tin, 

Titanium 

\ 

Vanadium, 

Zinc 

(2)  The  in-plant  limitations  that  apply 
to  metal-bearing  wastewater  containing 
cyanide  are  the  same  as  the 
corresponding  limitations  specified  in 
§437. 42(c)(2). 

(d)  Combined  waste  receipts  from 
subparts  A  and  C  of  this  part.  (1) 
Limitations  for  the  following  parameters 
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are  the  same  as  the  corresponding 
limitation  specified  in  § 437.42(d)(1): 


Organic  parameters 


Acetone  

Acetophenone  

Aniline  

2-Butanone 

o-Cresol 

p-Cresol  

Phenol  

Pyridine  

2,4,6-trichlorophenol 


Metal  parameters 


Antimony. 

Arsenic. 

Cadmium. 

Chromium. 

Cobalt. 

Copper. 

Lead. 

Mercury. 

Molybdenum. 

Nickel. 

Selenium. 

Silver. 

Tin. 

Titanium. 

Vanadium. 

Zinc. 


(2)  The  in-plant  limitations  that  apply 
to  metal-bearing  wastewater  containing 
cyanide  are  the  same  as  the 
corresponding  limitations  specified  in 
§  437.42(e)(2). 

(e)  Combined  waste  receipts  from 
subparts  B  and  C  of  this  part. 
Limitations  for  the  following  parameters 
are  the  same  as  the  corresponding 
limitation  specified  in  §  437.42(e): 


Organic  parameters 


Acetone  

Acetophenone  

Aniline  

Bis(2-ethylhexyl) 
phthaiate. 

2-Butanone 

Butylbenzyi  phthaiate 

Carbazoie  

o-Cresol 

p-Cresol 

n-Decane 

2.3-dichloroaniline  

Fluoranthene  

n-Octadecane 

Phenol 

Pyridine 

2,4,6-trichlorophenol 


Metal  parameters 


Antimony. 
Arsenic. 
Barium. 
Cadmium. 

Chromium. 

Cobalt. 

Copper. 

Lead. 

Mercury. 

Molybdenum. 

Tin. 

Titanium. 

Zinc. 


(2)  The  discharger  will  notif\'  its 
NPDES  permit  writer  at  the  time  of 
submitting  its  application  for  permit,  of 
its  desire  to  be  subject  to  the  Multiple 
Waste  Subcategory  by  submitting  to  the 
NPDES  permit  writer  an  initial 
certification  statement  as  described  in 
§437.41(a); 

(3)  The  discharger  will  submit  to  its 
NPDES  permitting  authority  a  periodic 
certification  statement  as  described  in 
§  437.41(b)  once  a  year;  and 

(4)  The  discharger  will  maintain  at  the 
office  of  the  facility  and  make  available 
for  inspection  the  on-site  compliance 
paperwork  as  described  in  §  437.41(c). 

(b)  Combined  waste  receipts  from 
subparts  A.  B  and  C  of  this  part.  (1)  As 
provided  in  §  437.45(a),  any  new  source 
subject  to  this  paragraph  must  achieve 
the  following  performance  standards: 

Performance  Standards 


§  437.45    New  source  performance 
standards  (NSPS). 

(a)  Except  as  provided  in  §  437.40(b), 
any  new  source  subject  to  this  subpart 
which  combines  treated  or  untreated 
wastes  from  subparts  A,  B,  or  C  of  this 
part  may  be  subject  to  Multiple 
Wastestream  Subcategory  effluent 
limitations  representing  the  application 
of  NSPS  set  forth  in  paragraphs  (b),  (c), 
(d).  or  (e)  of  thir  section  if  the  discharger 
agrees  to  the  following  conditions  in  its 
NPDES  permit: 

(1)  The  discharger  will  meet  the 
applicable  Multiple  Wastestream 
Subcategory  limitations  set  forth  in 
paragraphs  (b),  (c),  (d)  or  (e)  of  this 
section; 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 
monthly  avg 


Conventional  Parameters 


BOD, 
O&G  .. 

pH  

TSS  .. 


163 
127 

(-) 
29.6 


53.0 
38.0 

(-) 
11,3 


Metal  Parameters 


Antimony  

Arsenic  

Barium  

Cadmium  

Chromium  ., 

Cobalt  

Copper  

Lead 

Mercury  

Molybdenum 

Nickel  

Selenium  

Silver 

Tin  

Titanium  

Vanadium  .... 
Zinc  


0,111 

0.0993 

0.427 

0.0172 

0.167 

0.182 

0.659 

0.350 

0,000641 

1  01 

0.794 

0.176 

00318 

0.0955 

0,0159 

0.0628 

0.657 


Organic  Parameters 


Acetone 

Acetophenone 

Aniline  

Bis(2- 
ethylhexyl) 
phthaiate  ... 

2-Butanone  ,,. 

Butylbenzyi 
phthaiate    . 

Carbazoie  

oCresol  

p-Cresol  

n-Decane  

2,3- 
Dichloroani- 
line 

Fluoranthene 

n-Octadecane 


30.2 
0.114 
0,0333 


0,215 
4.81 

0,188 

0.598 

1,92 

0698 

0.948 


0.0731 
0  0537 
0.589 


7.97 
0.0562 

00164 


0101 
1  85 

00887 

0276 

0561 

0.205 

0437 


00361 
00268 
0.302 


PERFORMANCE  STANDARDS— 

Continued 


(Regulated 

Maximum 

Maximum 

parameter 

daily 

monthly  avg  ■ 

Phenol 

3  65 

1  08 

Pyndine  

0370 

0  182 

2.4,6- 

Trichioroph- 

enol 

0  155 

0  106 

''  mg;'L  (ppm) 

-  Within  the  range  6  to  9 

(2)  The  following  in-plant  limitations 
applv  to  metal-bearing  wastewater 
containing  cyanide: 

In-Plant  Limitations 


Regulated 
parameter 


Maximum 
daily 


Maximum 

monthly 

avg 


Cyanide 


500 


178 


mg/L  (ppm) 

(c)  Combined  waste  receipts  from 
subparts  A  and  B  of  this  part.  (1)  As 
provided  in  §  437.45(a).  any  new  source 
subject  to  this  paragraph  must  achieve 
the  following  standards: 

Performance  Standards 


0,0312 

00199 

0.281 

0  0102 

00522 

00703 

0.216 

0  160 

0,000246 

0965 

0  309 

0  0698 

00122 

0.0367 

0  00612 

00518 

0,252 


Regulated 
parameter 


Maximum 
daily 


Maximum 
monthly  avg. 


Conventional  Parameters 


O&G 
pH  .  . 
TSS  . 


127 

(-) 
296 


3p.O 

(') 
11.3 


Metal  Parameters 


Antimony  

0.111 

0.0312 

Arsenic  

00993 

0  0199 

Banum  

0  427 

0281 

Cadmium  

00172 

0  0102 

Chromium  

0  167 

0  0522 

Cobalt  

0  182 

00703 

Copper  

0  659 

0216 

Lead  

0  350 

0  160 

Mercury  

0  000641 

0000246 

Molybdenum 

350 

209 

Nickel  

0  794 

0  309 

Selenium  

0  176 

0  0698 

Silver 

00318 
0  0955 

0  0122 

Tin  

0  0367 

Titanium  

0  0159 

0  00612 

Vanadium 

0  0628 

0.0518 

Zinc  

0,657 

0,252 

Organic  Parameters 


Bis(2- 
ethylhexyl) 
phthaiate 

Butylt>enzyl 
phthaiate  .. 

Carbazoie  .... 

n-Decane 

Fluoranthene 


0215 

0  188 
0598 
0  948 
0  0537 


0  101 

0  0887 
0  276 
0  437 
0  0268 
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Performance  Standards- 
Continued 


Regulated 

parameter 

n-Octadecane 


Maximum 
daily 

0  589 


Maximum 

monthly  avg 

0.302 


mg,'L  (ppm). 
-Within  the  range  6  to  9 

f2)  The  fnllou'in^  in-pldiit  limitations 
appl\-  to  niPtal-beanng  wastewater 
contdinint;  ( amokIp: 

In-Plant  Limitations 


Regulated 
parameter 


Maximum 

daily' 


Maximum 

monthly 

avg.' 


Cyanide 


500 


178 


'  1  mg/L  (ppm). 

(d)  C^ombint'd  waste  receipts  from 
subparts  A  and  C  of  this  part.  (1)  As 
provided  in  <?  437. 45(a).  anv  new  sourt;e 
subject  to  this  pard^raph  must  achieve 
the  followint;  performance  standards: 

Performance  Standards 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 
monthly  avg. 


Conventional  Parameters 


BOD 
O&G 
pH  ... 
TSS  . 


163 

205 

(-) 
29.6 


53.0 
50.2 

(-) 
11.3 


Antimony  ... 

Arsenic  

Cadmium   ,. 
Chromium 
Cobalt 
Copper 

Lead     

Mercury  

Molyb- 
denum ... 

Nickel     

Selenium  ... 

Sliver     

Tin 

Titan-um 
Vanadium 
Zinc  


il  Parameters 

0.111         i 

0.0312 

0  0993 

0  0199 

0  782 

0  163 

0  167 

0  0522 

0  182 

0  0703 

0  659 

0216 

1  32 

0  283 

0  000641 

0  000246 

1  01 
0794 
0  176 

0  0318 
0  0955 
0  0159 
0.0628 
0.657 


0  965 
0  309 
0  0698 
0  0122 
0  0367 
0  00612 
0.0518 
0.252 


Organic  Parameters 


Acetone ) 

30.2 

7.97 

Acetopne- 

none 

0  114 

0  0562 

Aniline 

0  0333 

00164 

2-Butanone 

481 

1  85 

o-Cresol  .... 

1  92 

0  561 

o-Cresol  .... 

0698 

0  205 

2  3- 

Dicnioro- 

aniline  ....  [ 

0  0731 

0  0361 

Phenol    

3  65 

1  08 

Pyndine  

0  370 

0  182 

Performance  Standards — 
Continued 


Regulated 
parameter 


Maximum 
daily 


Maximum 
monthly  avg 


2,4,6- 

Tnchioro- 
phenol 


0  155 


0  106 


'  mg/L  (ppm) 

Within  the  range  6  to  9 

[2]  The  tollowiii^  in-plant  limitations 
applv  to  mt'tal-bearing  wastewater 
contaiuiny  cyanide: 

In-Plant  Limitations 


Regulated 

parameter 


Maximum 
daily 


Cyanide 


500 


Maximum 
monthly 
avg 

178 


'  mg/L  (ppm) 

(e)  (.oiiihinod  waste  receipts  from 
subparts  H  and  i.  of  this  part,  .^s 
provided  in  t»4.i7  45(a).  anv  new  source 
sublet  t  til  tills  [paragraph  must  achieve 
the  tolliiw  iiii.;  pi'rformanfc  standards: 

Performance  Standards 


Regulated 
parameter 


Maximum 
daily  I 


Maximum 
monthly 
avg 


Conventional  Parameters 

BOD 

163 
127 

(2) 
74.1 

53  0 

O&G     . 
pH      .... 

38  0 

( ■) 

TSS  

306 

Metal  Parameters 


Antimony  

0  237 

0  141 

Arsenic  

2  95 

1  33 

Barium 

0427 

0  281 

Cadmium 

0  0172 

0  0102 

Chromium    

0  746 

0  323 

Cobalt    

56  4 

188 

Copper  

0  500 

0  242 

Lead     

0  350 

0  160 

Mercury  

0  0172 

0  00647 

Molybdenum 

1  01 

0  965 

Tin 

0  335 

0  165 

Titanium 

0  0510 

0  0299 

Zinc  

0  497 

0.420 

Organic  Parameters 


Acetone 
Acetophenone 

Aniline  

Bis(2- 

pthyihexyl) 
phthaiate   ... 

2  Butanone  ... 

Butylbenzyl 
phthaiate   ... 

Carbazole 

oCresoi 

p-Cresoi 

n  Decane     .... 


30  2 

7  97 

0  114 

0  0562 

0  0333 

00164 

0215 

0  101 

4  81 

1  85 

0  188 

0  0887 

0  598 

0276 

1  92 

0.561 

0  698 

0  205 

0  948 

0437 

Performance  Standards- 
Continued 


Regulated 
parameter 


Maximum 
daily 


Maximum 

monthly 

avg., 


23- 

Dichloroani- 

line  , 
Fluoranthene 
n-Octadecane 

Phenol      

Pyridine  

2.4,6- 


0  0731 

00361 

0  0537 

0  0268 

0  589 

0302 

3  65 

1  08 

0.370 

0  182 

1  'icnioropn- 
enol       

0  155 

0  106 

mg/L  (ppm) 
-Within  the  range  6  to  9 

§  437.46    Pretreatment  standards  tor 
existing  sources  (PSES) 

(a)  Except  as  provided  in  40  CFR 
403.7.  403.13  or  437.40(b),  any  new- 
source  subject  to  this  subpart  which 
combines  treated  or  untreated  wastes 
from  subparts  A.  B.  or  C  of  this  part  mav 
be  subject  to  Multiple  VVastestream 
Subcategory  pretreatment  standards 
representing  the  application  of  PSES  set 
forth  in  paragraphs  (b),  (c),  (d),  or  (e)  of 
this  section  if  the  discharger  agrees  to 
the  following  conditions  in  its  permit: 

(1)  The  discharger  will  meet  the 
applicable  Multiple  VVastestream 

Subcategory  standards  set  forth  in 
paragraphs  (b),  (c),  (d)  or  (e)  of  this 
section; 

(2)  The  discharger  will  notif\'  its  local 
control  authority  of  its  desire  to  be 
subject  to  the  Multiple  Waste 
Subcategory  by  submitting  to  the  local 
control  authority  an  initial  certification 
statement  as  described  in  §  437.41(a); 

(3)  The  discharger  will  submit  to  its 
local  control  authority  a  periodic 
certification  statement  as  described  in 
§  437.41(b)  once  a  year;  and 

(4)  The  discharger  will  maintain  at  the 
office  of  the  facility  and  make  available 
for  inspection  the  on-site  compliance 
paperwork  as  described  in  §  437.41(c). 

(b)  Combined  waste  receipts  from 
subparts  A,  B  and  C  of  this  part.  (1)  As 
provided  in  §  437.46(a),  and  no  later 
than  [Insert  date — three  years  after 
publication],  any  existing  source  subject 
to  this  paragraph  must  achieve  the 
following  pretreatment  standards: 

Pretreatment  Standards  (PSES) 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 
monthly  avg 


Metal  Parameters 


Antimony  

0237 

0.141 

Arsenic   

0  162 

0  104 

Banum      

0427 

0.281 

Cadmium  

0.474 

00962 
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Pretreatment  Standards  (PSES)— 
Continued 


Pretreatment  Standards  (PSES)—    Pretreatment  Standards  (PSES)— 
Continued  Continued 


Regulated 
parameter 


Maximum 
daily  ^ 


Chromium  .... 

Cobalt  

Copper  

Lead 

Mercury  

Molybdenum 

Nickel  

Selenium 

Silver 

Tin  

Titanium  

Vanadium  .... 
Zinc  


0.947 

0.192 

0.405 

0.222 

0.00234 

1.01 

3.95 

1.64 

0.120 

0.409 

0.0947 

0.218 

2.87 


Maximum 
monthly  avg.^ 


0.487 

0.124 

0.301 

0.172 

0.000739 

0.965 

1.45 

0.408 

0.0351 

0.120 

0.0618 

0.0662 

0.641 


Organic  Parameters 


Bis(2- 
ethylhexyl) 
phthaiate  ... 

Carbazole  

o-Cresol  

p-Cresol  

n-Decane  

2,3- 
Dichloroani- 
line 

Fluoranthene 

n-Octadecane 

2,4,6- 
Trichloroph- 
enol  


0.267 

0.392 

1.92 

0.698 

5.79 


0.0731 

0.787 

1.22 


0.155 


0.158 
0.233 
0.561 
0.205 
3.31 


0.0361 

0.393 

0.925 


0.106 


1  mg/L  (ppm). 

(2)  The  following  in-plant  limitations 
apply  to  metal-bearing  wastewater 
containing  cyanide: 

'        In-Plant  Limitations 


Regulated 
parameter 

Maximum 
daily' 

Maximum 

monthly 

avg.i 

Cyanide 

500 

178 

'  mg/L  (ppm). 

(c)  Combined  waste  receipts  from 
subparts  A  and  B  of  this  part.  (1)  As 
provided  in  §  437.46(a},  and  no  later 
than  December  22,  2003,  any  existing 
source  subject  to  this  paragraph  must 
achieve  the  following  pretreatment 
standards: 

PRETREATMENT  STANDARDS  (PSES) 


Regulated 
parameter 


Maximum 
daily' 


Metal  Parameters 


Antimony  .. 

Arsenic 

Barium  

Cadmium  . 
Chromium 

Cotjalt  

Copper  


0.237 
0.162 
0.427 
0.474 
0.947 
0.192 
0.405 


0.141 

0.104 

0.281 

0.0962 

0.487 

0.124 

0.301 


Regulated 
parameter 


Maximum 
daily^ 


Maximum 
monthly  avg. 


Lead  

Mercury  

Molybdenum 

Nickel  

Selenium  

Silver 

Tin 

Titanium  

Vanadium  .... 
Zinc  


0.222 

000234 

3.50 

3.95 

1.64 

0.120 

0.409 

0,0947 

0.218 

2.87 


0.172 

0.000739 

2.09 

1.45 

0.408 

0.0351 

0.120 

0.0618 

0.0662 

0.641 


Organic  Parameters 


Bis(2- 
ethylhexyl) 
phthaiate  ... 

Carbazole  

n-Decane  

Fluoranthene 

n-Octadecane 


Maximum 
monthly  avg.' 


0.267 

0.392 

5.79 

0.787 

1.22 


0.158 

0.233 

3.31 

0.393 

0.925 


'  mg/L  (ppm). 

(2)  The  following  in-plant  limitations 
apply  to  metal-bearing  wastewater 
containing  cyanide: 

In-Plant  Limitations 


Regulated 
parameter 


Maximum 
daily' 


Maximum 

monthly 

avg.' 


Cyanide 


500 


178 


'  mg/L  (ppm). 

(d)  Combined  waste  receipts  from 
subparts  A  and  C  of  this  part.  (1)  As 
provided  in  §  437.46(a),  and  no  later 
than  December  22,  2003,  any  existing 
source  subject  to  this  paragraph  must 
achieve  the  following  pretreatment 
standards: 

PRETREATMENT  STANDARDS  (PSES) 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 
monthly  avg 


Metal  Parameters 


Antimony  

Arsenic  

Cadmium  

Chromium  .... 

Cobalt  

Copper  

Lead 

Mercury  

Molybdenum 

Nickel  

Selenium  

Silver 

Tin  

Titanium  

Vanadium  .... 
Zinc  


0.249 
0.162 
0.474 
15.5 
0.192 
4.14 
1.32 
0.00234 
1.01 
3.95 
1.64 
0.120 
0.409 
0.0947 
0.218 
2.87 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 
monthly  avg 


Organic  Parameters 


o-Cresol  

1.92 

0.561 

p-Cresol  

0698 

0.205 

2.3- 

Dichloroani- 

line 

0.0731 

00361 

2,4,6- 

Trichloroph- 

enol  

0.155 

0  106 

'  mg/L  (ppm). 

(2)  The  following  in-plant  limitations 
apply  to  metal-bearing  wastewater 
containing  cyanide: 

In-Plant  Limitations 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 

monthly 

avg  ' 


Cyanide 


500 


178 


'  mg/L  (ppm). 

(e)  Combined  waste  receipts  from 
subparts  B  and  C  of  this  part.  As 
provided  in  § 437.46(a),  and  no  later 
than  December  22,  2003.  any  existing 
source  subject  to  this  paragraph  must 
achieve  the  following  pretreatment 
standards: 

Pretreatment  Standards  (PSES) 


0.206 

0.104 

0.0962 

3.07 

0.124 

1.06 

0.283 

0.000739 

0.965 

1.45 

0.408 

0.0351 

0.120 

0.0618 

0.0662 

0.641 


Regulated 
parameter 


Maximum 
daily  ^ 


Meiximum 
monthly  avg. 


Metal  Parameters 


Antimony  

Barium  

Chromium  .,., 

Cobalt  

Copper  

Lead  

Molybdenum 

Tin  

Zinc  


0.237 
0427 
0.947 
56.4 
0  405 
0.222 
1.01 
0.249 
6.95 


0  141 
0  281 
0487 
188 
0301 
0  172 
0965 
0  146 
4  46 


Organic  Parameters 


Bis  (2- 
ethylhexyl) 
phthaiate  ... 

Carbazole  

o-Cresol  

p-Cresol  

n-Decane  

2.3- 
Dichloroanl- 
line  

Fluoranthene 

n-Octadecane 

2,4,6- 
Tnchloroph- 
enoi  


0  155 


0.267 

0  158 

0.392 

0.233 

1  92 

0561 

0698 

0.205 

579 

3.31 

0  0731 

0  0361 

0  787 

0  393 

1  22 

0  925 

0106 


'  mg/L  (ppm) 
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§  437.47     Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  4(1  (FK 
403.7  f)r  437  40(b).  any  new  soun  r 
subject  to  this  subpart  vvhu  h  t  iimhine^ 
treated  or  untreated  wastes  from 
subparts  .\.  B.  or  C:  of  this  part  inav  he 
subject  to  Muhiple  Wastestream 
Subcategory  pretreatment  standards 
representing  the  application  of  PSNS  set 
forth  in  paragra[)h>  (b),  (c).  (d).  or  lej  of 
this  sec:tion  it  the  discharger  agrt'fs  tn 
the  following  conditions  m  it>  permit 

(1)  The  disc:harger  will  meet  the 
applicable  .Multiple  Wastestream 
Subcategon,-  standards  set  forth  in 
paragraphs  (b).  (c),  (d)  or  (e)  of  this 
section, 

(2)  Thf  discharger  will  notif\  its  loc.il 
(  ontrol  authoritv  at  the  timt'  of 
submitting  its  application  for  ,in 
individual  control  mechanism  ur 
pretreatment  agreement  of  its  lifsire  lu 
be  sub|e(  t  to  Multiple  \Vast,> 
Subcategor\  bv  submitting;  to  ttif  ioi  a! 
control  authorit\'  an  initial  (  ertifu  ,itinn 
statement  as  desi  rihed  in  *?  4  <~  4  III), 

!  !!  The  disc  har'^er  will  submit  tn  its 
local  control  authnntv  a  periodic 
certification  statements  as  destTibed  m 
^  4  i^"  4l!b|  OIK  f  a  Near,  and 

I4i  Thf'  ciisc  harger  will  maintain  at  the 
office  of  the  fac  ilitv  and  make  availahl.' 
tor  iUspec  tion  the  on-site  c  ompliain  e 
paperwork  as  ch^sc  ribed  in  '^43'"  4  lie  J. 

(b)  ('ombined  uaste  receipts  from 
subparts  A,  B  and  ('.  of  this  part   i  1 1  .\s 
provided  m  *)437  47ia),  an\  lu'w  snurc  >• 
subject  to  this  paragraph  must  ac :hie\f 
the  following;  pretreatment  standards 

Pretreatment  Standards  (PSNS) 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 
montrily  avg 


Metal  Parameters 


Antimony  

0  237 

0  141 

Arsenic    

0  162 

0  104 

Barium   

0  427 

0  281 

Cadmium  

0  474 

0  0962 

Chromium 

0  746 

0  323 

Cobalt 

0  192 

0  124 

Copper  

0  500 

0  242 

Lead       

0  350 

0  160 

Mercury 

0  00234 

0  0007 

Molybdenum 

1  01 

0  965 

Nickel     

3  95 

1  45 

Selenium 

1  64 

0  408 

Silver      

0  120 

0  0351 

Tin           

0  409 

0  120 

Titanium  

0  0947 

00618 

Vanadium 

0218 

0  0662 

Zinc  

2  87 

0641 

Organic  Parameters 


Bis(2- 

ethyihexyh 
.    ptithalate 
Carbazoie 


0215 
0  598 


0  101 
0  276 


o-Creso'     

1  92 

0  561 

p-Cresoi       

0  698 

0  205 

n-Decane    

2  3- 

Dichioroani 

0  948 

0  437 

line 

0  0731 

0  0361 

Fiuorantriene 

0  0537 

0  0268 

n-Octadecane 

0  589 

0  302 

2  4  6- 

Tnctiloroph 

enoi 

0  155 

0  106 

■  mg  L  (ppmi 

(2)  The  following  m-plant  limitations 
appK  to  metal-btMring  wastewater 
I  ont.iiiuiii,;  c A.uiide: 

In-Plant  Limitations 


Regulated 

parameter 


Maximum 

daily  ' 


500 


Maximum 

monthly 

avg  ' 

178 


Cyanide  

'  mg/L  ippmi 


(i  I  I  Combined  waste  receipts  from 
subjiarts  A  and  B  of  this  part,  (1)  As 
provided  m  4)  4  !7, 47(a),  any  new  source 
sublet  t  to  this  paragraph  mu.st  achieve 
th>'  tollowing  pretreatment  standards: 

Pretreatment  Standards  (PSNS) 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 
monthly  avg  ' 


Metal  Paratmeters 

Antimony 

0  237 

0  141 

Arsenic  

I   162 

0  104 

Barium    

0  427 

0  281 

Cadmium     

0  474 

00962 

Chromium     ,... 

0  746 

0  323 

Cobalt   

0  192 

0  124 

Copper  

0  500 

0  242 

Lead       

0  350 

0  160 

Mercury 

0  00234 

0  000739 

Molybdenum 

3  50 

209 

Nickel 

3.95 

1  45 

Selenium     

1.64 

0  408 

Sliver     

0  120 

00351 

Tin 

0  409 

0  120 

Titanium  

0  0947 

00618 

Vanadium 

0218 

0  0662 

Zinc 

2  87 

0641 

Organic  Parameters 


Bis  (2- 
ethylhexyl) 
phthalate   ... 
Carbazoie 
n-Decane 
Fiuoranthene 
n-Octadecane 


0215 
0  598 
0  948 
0  0537 
0  589 


0  101 
0  276 
0437 
0  0268 
0  302 


'  mgL  (ppm) 

(2)  The  tollowing  in-plant  limitations 
ap[)l\  to  metal-bearing  wastewater 
I  ontaining  c;yanide: 


In-Plant  Limitations 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 

monthly 

avg  ' 


Cyanide 


500 


178 


mg/L  (ppm) 

(d)  Combined  waste  receipts  from 
subparts  A  and  C  of  this  part.  (1)  As 
provided  in  §  437.47(a),  any  new  source 
subject  to  this  paragraph  must  achieve 
the  following  pretreatment  standards: 

Pretreatment  Standards  (PSNS) 


Regulated 
parameter 


Maximum 
daily  I 


Maximum 
monthly  avg 


Metal  Parameters 


Antimony  

0  249 

0206 

Arsenic  

0  162 

0  104 

Cadmium   

0  474 

0  0962 

Chromium  

15,5 

3  07 

Cobalt   

0  192 

0  124 

Copper    

4  14 

1  06 

Lead         

1  32 

0283 

Mercury     

0  00234 

0  000739 

Molybdenum 

1  01 

0965 

Nickel        

395 

1  45 

Selenium  

1  64 

0  408 

Silver  

0,120 

0  0351 

Tin        

0  409 

0  120 

Titanium    

0,0947 

00618 

Vanadium  

0218 

0  0662 

Zinc            

287 

0641 

Organic  Parameters 

o-Cresol  

1  92 

0561 

p-Cresol    

0  698 

0  205 

23- 

Dichloroani- 

line 1 

0  0731 

0  0361 

2,4,6- 

Tnchloroph- 

enol 

0  155 

0  106 

'  mg/L  (ppm). 

(2)  The  following  in-plant  limitations 
apply  to  metal-bearing  wastewater 
containing  cyanide: 

In-Plant  Limitations 


Regulated 
parameter 


Maximum 
daily  ' 


Maximum 

monthly 

avg  ' 


Cyanide 


500 


178 


mg/L  (ppm) 

(e)  Combined  waste  receipts  from 
subparts  B  and  C  of  this  part.  As 
provided  in  §  437.47(a),  any  new  source 
subject  to  this  paragraph  must  achieve 
the  following  pretreatment  standards: 
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Pretreatment  Standards  (PSNS) 


Regulated 
parameter 


Maximum 
daily ' 


Pretreatment  Standards  (PSNS)— 
Continued 


Pretreatment  Standards  (PSNS)— 
Ck>ntinued 


Maximum 
monthly  avg. 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 
monthly  avg. 


Regulated 
parameter 


Maximum 
daily ' 


Maximum 
monthly  avg 


Metal  Parameters 


Antimony  

Barium  

Chromium  .... 

Cobalt  

Copper  

Lead  

Molytxlenum 

Tin  

Zinc  


0.237 
0.427 
0.746 
56.4 
0.500 
0.350 
1.01 
0.335 
8.26 


Organic  Parameters 


0.141 
0.281 
0.323 
18.8 
0.242 
0.160 
0.965 
0.165 
4.50 


Bis(2- 
ethylhexyl) 
phthalate  ... 

Cartjazole  

o-Cresol  

p-Cresol  

n-Decane  

2,3- 
Dichloroani- 
line 


0.215 

0.598 

1.92 

0698 

0.948 


00731 


0101 
0,276 
0561 
0.205 
0,437 


0,0361 


Fiuoranthene 

n-Octadecane 

2,4.6- 

Tnchloroph- 

enol     . 


0  0537 
0  589 


0  155 


0  0268 
0  302 


0  106 


'  mg/L  (ppm) 
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DEPARTMEhfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart91  * 

[Docl<et  No.  FAA-2000-«552  Amendment 
No.  91-265] 

RINNo.  2120-AH16 

Emergency  Locator  Transmitters 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  is  being  issued 
to  comply  with  Congressionallv- 
mandated  changes  to  FAA  requirements 
for  emergency  locator  transmitters  This 
legislation  removed  the  current 
e.xception  of  turbojet-powered  aircraft 
from  the  emergency  locator  transmitter 
requirement,  and  added  a  new 
exception  for  aircraft  with  a  maximum 
payload  capacity  of  more  than  18.000 
pounds  when  used  in  air  transportation 
The  intended  effect  of  this  rule  change 
is  to  facilitate  search  and  rescue  efforts 
by  increasing  the  likelihood  of  locating 
turbojet-powered  aircraft  after  accidents. 
DATES:  This  regulation  is  effective 
December  22,  2000  However, 
compliance  with  the  new  ELT 
requirements  in  §  91.207  is  delaved 
until  lanuary  1.  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Chamberlain,  AFS-820.  Flight 
Standards  Service.  Federal  Aviation 
.administration.  800  Independence 
.\venue.  S\V..  Washington,  DC  20591 
Telephone:  (202)  267-7956. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Rules 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  Svstem 
(DMS)  Web  page  (httpJ/dms.dotgov/ 
search}. 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Dorkpt  number  shown 
at  the  beginning  of  this  amendment. 
Click  on  "search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary-  information  for  the 
Docket  you  selected,  click  on  the  final 
rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http:  "www.faa.gov/avr/ 
armhome.htm  or  the  Federal  Register's 
web  page  at  http://n-\v-\v.access.gpo.go\'/ 
su_docs' aces/ acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 


.administration.  Office  of  Rulemaking, 
.•\RM-1.  800  Independence  Avenue 
SW.,  Washington,  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996.  requires  the  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  withinnits  jurisdiction. 
Therefore,  any  small  entitv  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBFEFA  on  the  Internet  at 
our  site  http:/ /vx'ww'.faa. gov /a\T/ arm/ 
shrefa.htm.  For  more  information  on 
SBREFA,  e-mail  us  at  ^AWA- 
SBRFFA@faa.gov. 

Background 

In  1971.  responding  to  a 
Congressional  mandate  for  rulemaking 
(Pub.  L.  91-96),  the  FAA  adopted 
amendments  to  parts  25.  29,  91,  121, 
and  135  of  title  14  of  the  Code  of 
Federal  Regulations  (CFR)  to  require  the 
installation  and  use  of  Emergency 
Locator  Transmitters  (ELTs),  automatic 
or  sur\'ival,  as  required,  that  met  the 
requirements  of  Technical  Standard 
Order  (TSO)-C91. 

The  amendments  required  that  certain 
U.S. -registered  civil  airplanes  be 
equipped  with  automatic  ELTs.  ^\n 
automatic  ELT  is  a  crash-activated 
electronic  signaling  device  used  to 
facilitate  search  and  rescue  efforts  in 
locating  downed  aircraft.  The  ELTs 
crash  sensor  is  commonly  called  a  G- 
switch  (an  actuation  device  that 
operates  on  acceleration  forces 
measured  in  G's;  one  G  denotes  the 
acceleration  of  the  earth's  gravitv).  In 
most  installations,  the  ELT  is  attached 
to  the  aircraft  structure  as  far  aft  as 
practicable  in  the  fuselage  in  such  a 
maimer  that  damage  to  the  device  will 
be  minimized  in  the  event  of  impact. 

Certain  aircraft,  such  as  turbojet- 
powered  aircraft  and  aircraft  engaged  in 
scheduled  air  carrier  operations,  were 
excepted  from  this  requirement  because 
they  were  considered  to  be  more  readily 
located  after  an  accident  and  because 
they  operate  within  the  air  traffic 
control  system  and  their  operators  have 
filed  instrument  fiight  plans. 

The  rule  was  applicanle  to  those 
airplanes  that  were  considered  to  be 
most  difficult  to  locate  after  an  accident, 
such  as  general  aviation  type  airplanes. 
An  ELT  was  considered  particularlv 


helpful  in  locating  an  airplane  that  is 
operated  by  a  pilot  who  does  not  file  a 
flight  plan  or  operate  within  the  air 
traffic  control  system  on  an  instrument 
flight  plan. 

Since  the  adoption  of  those 
amendments  requiring  installation  of 
ELTs,  there  had  been  unsatisfactory 
field  experience  with  the  automatic 
ELTs  manufactured  under  TSO-C91, 
specifically,  a  significant  failure-to- 
activate  rate,  and  false  alarms.  (NTSB 
Safety  Recommendations  A-78-5 
through  A-78-12,  issued  in  1978 
addressed  some  of  these  ELT  problems.) 
As  a  result,  the  FAA  requested  RTCA, 
Inc.  (formerly  the  Radio  Technical 
Commission  for  Aeronautics)  to  develop 
a  revised  technical  standard  that  would 
address  these  problems.  The  RTCA 
project  produced  a  minimum 
operational  performance  standard  that 
was  referenced  in  TSO-C91a.  issued  in 
April  1985.  Installation  of  ELTs  that  met 
this  improved  standard,  however,  was 
voluntary. 

Following  the  issuance  of  the  new 
TSO.  in  1987  the  NTSB  issued  safety 
recommendation  A-87-104,  that 
recommended  that  existing  ELTs  be 
replaced  with  ELTs  that  comply  with 
TSO-C91a  by  1989.  That  safety 
recommendation  also  urged  that  ELTs 
be  subject  to  specific  maintenance 
requirements. 

In  October  1990,  the  National 
Aeronautics  and  Space  Administration 
(NASA)  and  the  FAA  completed  a 
report  entitled,  "Current  Emergency 
Locator  Transmitter  (ELT)  Deficiencies 
and  Potential  Improvements  Utilizing 
TSO-C91a  ELTs.  "  This  report 
consolidated  and  analyzed  most  of  the 
known  data  on  ELT  problems  and 
quantified  the  safety  problem.  General 
aviation  accident  and  fatality  data  from 
the  NTSB  formed  the  cornerstone  of  the 
report.  The  most  significant  conclusions 
derived  from  the  report  showed:  23  to 
58  lives  were  lost  per  year  due  to  rescue 
operations  made  more  difficult  because 
of  ELT  failures.  Fifteen  percent  of  ELT 
failures  were  attributed  to  poor  or  no 
ELT  maintenance;  and,  after  excluding 
lives  lost  attributed  to  maintenance- 
related  ELT  failures.  64  percent  or  13  to 
31  of  the  lives  lost  each  year  could  have 
been  saved  with  a  complete  transition  to 
TSO-C9ia  ELTs. 

Based  on  the  known  unsatisfactory 
performance  of  the  TSG-C91  ELTs 
during  the  1970's  and  1980"s,  the  FAA 
issued  Notice  No.  90-11  (55  FR  12316 
April  2,  1990),  This  notice  proposed 
that  ELTs  approved  under  TSO-C91a 
(or  later  issued  TSOs  for  ELTs)  be 
required  for  all  future  installations.  The 
NPRM  further  proposed  that  the 
manufacture  of  the  TSC)-C91  ELTs  be 
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simultaneously  terminated  with 
issuance  of  a  final  rule.  The  term 
"future  installations"  applied  to  newly 
manufactured  airplanes,  and  to  the 
replacement  of  existing  ELTs  as  they 
became  unusable  or  unserviceable. 
Additionally,  the  FAA  solicited 
comments  on  the  need  for  a  fleet-wide 
ELT  replacement  program  and  specific 
maintenance  requirements. 

On  June  21,  1994,  the  FAA  issued  a 
final  rule  requiring  that  newly  installed 
ELTs  on  U.S.-registered  aircraft  be  of  an 
improved  design  that  met  the 
requirements  of  TSO-C91a  or  later 
TSOs  issued  for  ELTs  (54  FR  32057). 
The  final  rule  also  addressed  certain 
safety  recorrunendations  made  by  the 
NTSB  and  the  search  and  rescue  (SAR) 
community.  The  FAA  also  adopted 
improved  standards  for  survival  ELTs. 
The  rule  was  expected  to  have  a 
dramatic  effect  on  reducing  activation 
failures  and  would  increase  the 
likelihood  of  locating  airplanes  after 
accidents.  In  addition,  publication  of 
the  final  rule  coincided  with  notice  of 
the  FAA's  withdrawal  of  manufacturing 
authority  for  ELTs  produced  imder 
TSO-C91. 

This  final  rule  was  amended  with  a 
correction,  published  on  July  6,  1994, 
which  stated  that  ELTs  meeting  the 
requirements  of  TSO-C91  could  iio 
longer  be  used  for  new  installations 
after  June  21.  1995.  (54  FR  34578) 

Recent  Congressional  Action 

As  stated  earlier,  turbojet-powered 
aircraft  had  been  excepted  ft-om  the  part 
91  ELT  requirement  because  such 
aircraft  are  normally  flown  under 
Instrument  Flight  Rules  and  are 
normally  in  radio  contact  throughout 
their  flight  with  air  traffic  control  (ATC); 
as  a  result,  their  location  is  generally 
known  by  ATC  throughout  their  flight. 

However,  Congress  took  action  to 
remove  this  exception  and  require  ELT 
equipment  on  turbojet-powered  aircraft 
as  a  result  of  a  missing  "business  jet" 
type  of  turbojet-powered  aircraft  that 
crashed  on  approach  to  Lebanon 
Municipal  Airport  in  New  Hampshire  in 
1996.  This  aircraft,  a  Learjet  35A,  which 
had  been  operating  under  instrument 
meteorological  conditions  but  did  not 
have  an  ELT,  was  not  found  imtil  1999 
(by  a  forester)  approximately  17  nautical 
miles  from  the  airport. 

On  April  5,  2000,  Congress  passed 
H.R.  1000,  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Century  (AIR-21)  (Pub.  L.  106- 
181).  Section  501  of  this  legislation  set 
forth  the  following  requirements:  (1)  It 
removed  the  current  exception  of 
turbojet-powered  aircraft  ft-om  the  ELT 
requirement:  (2)  It  limited  the  scope  of 


the  rule  change  by  creating  a  new- 
exception  category  for  aircraft  with  a 
maximum  payload  capacity  of  more 
than  18,000  pounds  when  used  in  air 
transportation;  (3)  It  required  that  the 
affected  turbojet-powered  aircraft  be 
equipped  with  ELTs  that  transmit  on  the 
121.5/243  megahertz  frequency  or  the 
406  megahertz  frequency  or  with  other 
equipment  approved  by  the  Secretary; 
and  (4)  It  specified  a  compliance  date 
for  the  new  changes,  of  January  1 .  2002, 
unless  the  Administrator  grants 
operators  up  to  2  years  after  January  1 , 
2002,  to  equip  affected  turbojet-powered 
aircraft  with  ELT  equipment. 

The  removal  of  the  exception  for 
turbojet-powered  aircraft  in 
§  91.207(f)(1)  affects  not  only  private 
business  jets,  such  as  the  one  lost  after 
the  1996  accident  in  New  Hampshire, 
but  also  any  turbojet-powered  aircraft 
that  does  not  qualify  for  one  of  the  other 
exceptions.  Since  current  §91.207(0(2) 
excepts  scheduled  operations  by  air 
carriers,  the  remaining  operations  that 
are  affected  are  unscheduled  operations 
conducted  under  parts  119.  121,  and 
135  with  turbojet-powered  aircraft,  as 
well  as  turbojet-powered  aircraft 
operated  under  part  91  or  part  125. 
However,  such  operations  conducted  in 
large  turbojet  powered  aircraft  in  air 
transportation  are  normally  flown  under 
IFR  and  are  in  radio  contact  with  a 
flight-following  or  dispatch  system  or 
with  ATC  throughout  the  flight.  For  this 
reason  Congress  limited  the  scope  of  its 
action  by  adding  an  exception  for 
aircraft  with  a  maximum  payload 
capacity  of  more  than  18.000  pounds 
when  used  in  air  transportation.  "Air 
transportation"  is  the  carriage  of 
persons  or  property  as  a  common  carrier 
for  compensation  or  hire,  i.e.,  operations 
conducted  by  air  carriers.  For  purposes 
of  this  regulation,  the  definition  of 
"maximum  payload  capacity"  in  §  119.3 
will  be  used. 

The  provision  in  AIR-21  allowing  the 
use  of  ELTs  operating  on  either  the 
121.5/243  megahertz  frequency  or  the 
406  megahertz  frequency  is  consistent 
with  the  types  of  ELTs  that  are  currently 
approved  by  the  FAA  for  installation  on 
aircraft.  However,  the  FAA  strongly 
urges  operators  who  are  installing  an 
ELT  for  the  first  time,  in  order  to 
comply  with  this  new  requirement,  to 
install  an  ELT  that  operates  on  the  406 
megahertz  frequency,  even  though  this 
is  the  more  costly  option.  There  are  two 
reasons  to  do  this: 

1.  In  the  final  rule  published  on  June 
21,  1994  (59  FR  32050).  the  FAA 
recommended  the  use  of  the  406  MHz 
ELT.  stating  that  the  higher  frequency 
ELT  provides  an  enhancement  and  more 
life-saving  benefits,  especially  for 


operations  conducted  over  water  and  in 
remote  areas.  Commenters  to  the  NTRM 
on  which  the  1994  final  rule  was  based 
argued  that  the  406  MHz  ELT  has 
significant  technical  improvements  over 
the  121.5/243  MHz  ELT  and  that  it  is 
compatible  with  the  Search  and  Rescue 
Satellite- A^ded  Tracking  Svstem 
(COSPAS-SARSAT).  Commenters 
fiirther  argued  that  COSPAS/SARSAT 
has  proven  to  be  an  effective  tool  in 
detecting  and  locating  both  maritime 
and  aeronautical  distress  incidents,  that 
the  satellite  system  had  been  credited 
with  saving  more  than  1.700  lives,  and 
that,  in  manv  of  these  cases,  the  satellite 
system  was  the  only  means  of  detecting 
the  distress  signal. 

In  addition,  not  only  does  the  406 
MHz  ELT  transmit  a  stronger  signal  that 
can  be  detected  almost  instantaneously 
by  geostationary  satellites,  the  406  MHz 
ELT  signal  can  be  coded  with  the 
owner's  identification  or  aircraft  coding. 
This  coding  permits  Search  and  Rescue 
Coordination  Centers  to  contact  the 
registered  owner  or  operator  and  verify 
if  the  aircraft  is  flying  or  safely  tied 
down  or  in  a  hangar.  This  permits  a 
rapid  SAR  response  or  allows  the  owner 
or  operator  to  deactivate  a  406  MHz  ELT 
that  is  inadvertently  transmitting.  This 
valuable  feature  permits  a  very  rapid 
SAR  response  in  the  event  of  a  real 
accident,  and  it  saves  valuable  SAR 
resources  in  the  event  of  an  inadvertent 
406  MHz  ELT  activation.  In  addition  to 
its  many  other  benefits,  newer  406  MHz 
ELTs  are  being  designed  with  the 
capability  to  transmit  an  aircraft's  last 
known  position.  This  capability  further 
reduces  the  406  MHz's  already  small 
search  area. 

The  current  121.5  MHz  ELT  is  lower- 
powered,  does  not  transmit  any  owner 
or  aircraft  coding,  and  its  signal  does 
not  produce  as  small  a  search  area  as  a 
406  MHz  ELT.  In  addition.  United 
States  SAR  organizations  do  not 
respond  as  quickly  to  a  1215  MHz  ELT 
alert  as  they  do  to' a  406  MHz  alert.  The 
reason  is  the  large  number  of  121.5  MHz 
ELT  false  alerts.  Because  of  the  large 
number  of  121.5  MHz  ELT  false  alerts, 
the  common  practice  is  to  wait  for  either 
a  confirmation  of  an  alert  by  additional 
satellite  passes  or  through  confirmation 
of  an  overdue  aircraft  or  similar 
notification. 

2.  In  the  vear  2009.  the  international 
COSPAS-SARSAT  satellite  system  will 
no  longer  provide  satellite-based 
monitoring  of  the  121.5/243  MHz 
frequencv.  After  the  date  of  the  satellite 
termination,  in  2009.  121.5  MHz  signals 
transmitted  from  ELTs  operating  on  the 
lower  frequency  will  only  be  detected 
by  ground-based  receivers  such  as  local 
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airport  facilities  or  air  traffic  control 
facilities  or  by  overflying  aircraft. 

Because  of  the  many  safety  benefits  of 
installing  ELTss  operating  on  the  406 
MHz  frequency,  and  the  pending 
termination  of  the  satellite-based 
monitoring  of  the  121.5/243  MHz 
frequency,  the  Administrator  has 
decided  to  extend  the  compliance 
period  for  this  new  ELT  requirement  to 
January  1.  2004,  as  allowed  under  .MR- 
21.  to  permit  those  owners  r  r  operators 
who  want  to  install  the  more  effec;ti\e 
406  MHz  ELT  time  to  do  so  This  e.xtra 
time  will  ensure  that  manufacturers  can 
provide  an  adequate  supplv  of  the 
higher  frequency  406  ,MHz"ELTs.  whu  h 
in  turn  may  lower  the  cost  for  operators 
required  to  purchase  and  install  an  ELT 
under  this  final  rule 

Waiver  Under  the  Administrative 
Procedure  Act 

Under  the  Administrative  Procedure 
Act  (APA)  (5  U.S.C.  553(b)),  an  agency 
may  waive  the  normal  notice  and 
comment  requirements  if  it  finds,  for 
good  cause,  that  they  are  impracticable, 
unnecessary,  or  contran,-  to  the  publu 
interest.  Since  AIR-21  mandated  the 
changes  to  the  ELT  requirements  and 
directed  the  FAA  to  issue  a  final  rule  by 
January  1 .  2001.  the  FAA  has 
determined  that  it  has  good  cause  to 
waive  prior  notice  and  comment  and  to 
make  this  final  rule  effective  in  less  than 
30  days  after  publication 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  .\ct  of  m9.T 
(44  U.S.C.  3507  (d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  The 
F.A.\  has  determined  that  there  are  no 
new  information  collection 
requirements  associated  with  this  rule. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  must  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs 
Second,  the  Regulator\-  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory'  changes 
on  small  entities.  Third,  OMB  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  Fourth,  the  Unfunded  Mandates 
Reform  Act  of  1995  requires  agencies  to 
prepare  a  written  assessment  of  the 
costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 


governments,  in  the  aggregate,  or  bv  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 
Sinc:e  this  rule  carries  forth  tJie 
direction  and  scope  of  the  law,  the  cost 
and  the  benefit  are  attributed  to  the  law 
and  not  to  this  implementing  rule.  Thus, 
in  conducting  these  analyses,  the  FAA 
has  determined  that  this  rule  is  not  "a 
significant  regulatory  action"  under 
section  3(f)  of  Executive  order  12866 
and.  therefore,  is  not  subject  to  review- 
by  the  Office  of  Management  and 
Budget.  The  rule  is  not  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034,  February- 
26,  1979).  For  the  reason  given  above, 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  will  not  constitute  a  barrier  to 
international  trade,  and  does  not  impose 
an  unfunded  mandate  on  state,  local,  or 
tribal  governments,  or  on  the  private 
sector 

The  cost  and  the  benefit  of  this  rule 
are  attributed  to  Section  501  of  this 
legislation  which  set  forth  the  following 
requirements:  (1)  It  removed  the  current 
exemption  of  turbojet-powered  aircraft 
from  the  ELT  requirement:  and  (2)  It 
required  that  these  turbo-powered 
aircraft  be  equipped  with  ELT's  that 
transmit  on  the  121.5/243  megahertz 
frequency  or  the  406  megahertz 
frequency  or  with  other  equipment 
approved  by  the  Secretary.  This  rule 
does  not  exceed  the  direction  and  scope 
of  the  law  as  just  described. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  must 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulator\-  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  final  nile  is  not  expected  to  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  1980  act  provides 
that  the  head  of  the  agency  may  so 
certify  and  an  regulatory  flexibility 
analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  rule  carries  forth  the  direction 
and  scope  of  section  501  of  the  Wendall 
H.  Ford  Aviation  Investment  and 
Reform  Act.  The  cost  and  the  benefit  are 
attributed  to  the  law  and  not  to  this 
implementing  rule.  Consequently,  the 
FAA  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Statement 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  coimtries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  the  above  statute 
and  policy,  the  FAA  has  assessed  the 
potential  effect  of  this  final  rule  and  has 
determined  that  it  will  impose  the  same 
costs  on  domestic  and  international 
entities  and  thus  has  a  neutral  trade 
impact. 

Federalism  Implications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
the  FAA  has  determined  that  this  rule 
will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federlism  assessment. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
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as  2  U.S,C.  1501-1571,  requires  each 
Federal  agency,  to  the  extent  permitted 
by  law,  to  prepare  a  written  assessment 
of  the  effects  of  any  Federal  mandate  in 
a  proposed  or  final  agency  rule  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  (adjusted  aimually  for  inflation) 
in  any  one  year.  Section  204(a)  of  the 
Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  govenmients  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
'significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments,  in  the  aggregate,  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
2U,S.C.  1533,  which  supplements 
section  204(a),  provides  that  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  must  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
govenmients,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 


The  FAA  has  determined  that  this 
rule  does  not  contain  a  Federal 
intergovernmental  or  private  sector 
mandate  that  exceeds  $100  million  in 
any  one  year. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID. 
appendix  4,  paragraph  4(j).  regulations, 
standards,  and  exceptions  (excluding 
those  that,  if  implemented,  may  cause  a 
significant  impact  on  the  human 
environment)  qualify  for  a  categorical 
exclusion.  The  FAA  has  determined  that 
this  rule  qualifies  for  a  categorical 
exclusion  because  no  significant 
impacts  to  the  environment  are 
expected  to  result  from  its 
implementation. 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control.  Aircraft.  Aviation 
safety,  Safety, 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  91  as  follows: 


PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority- 49  U.S.C.  106(g),  4010.3.  40 m 
40120.  44101,  44111.  44701.  44709,  447U. 
44712,  44715.  44716.  44717.  44722.  46.306. 
46315.  46316.  46502.  46504.  46506-^6507. 
47122.  47508.  47528-47531. 

2.  Amend  §  91.207  as  follows: 

a.  By  revising  paragraphs  (f) 
introductory  text,  and  (f)(1); 

b.  Removing  ";  and"  from  the  end  of 
paragraph  (f)(9)  and  adding  a  period; 

c.  Removing  at  the  end  of  paragraph 
(f)(10)(ii)  and  adding  ";  and";  and 

d.  Adding  paragraph  (f)(ll).  The 
revisions  and  addition  read  as  follows: 

§  91 .207    Emergency  locator  transmitters. 

*         «         «         *         * 

(f)  Paragraph  (a)  of  this  section  does 
not  apply  to — 

(I)  Before  January-  1.  2004.  turbo- 
powered  aircraft: 

***** 

(II)  On  and  after  Januan-  1,  2004. 
aircraft  with  a  maximum  payload 
capacity  of  more  than  18.000  pounds 
when  used  in  air  transportation. 

Issued  in  Washington.  DC  on  December  15, 
2000. 

Jane  F.  Garvey, 
Administrator. 

(FR  Doc,  00-3251 1  Filed  12-21-00:  845  am) 
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236 77831 

242  77832 

250 77835 

252  77827  77832 

1501 80791 

1502 80791 

1504 75863 

1546 79781 

1552  75863  79781 

Proposed  Rules: 

8     79^02 

51 79702 

1842 76600 

1852 76600 

49  CFR 

40 79462 

195 75378  80530 

219 79318 

385  78422 

386  78422 

611  76864 

1002.   ,       76174  77319 

Proposed  Rules: 

21         76460 

27  76460 

107 76890 

195  76968 

392  79050 

393  79050 

567 75222 

571   ...  75222,  77339  78461 

574         75222 

575 75222 


50  CFR 

17  

20  

229 

230 

300 

600 

635  

648   .. 


,76577, 


679 


76175, 
78110 
Proposed  Rules: 

17      76207 


75867 
76578- 
77470 
76578 
78119 


77178, 
80409 

216 75230  77546. 

224 

600 75911 

622 

635 76601 

648 75232 

660 80411 

679 78126 

697 


81182 
76886 
80368 
75186 
75866 
77450 
77523 
77450 
78993 
77836 
80381 

79192 
80698 
80815 
79328 

,  75912 
80826 

,  8041D 
75912 
80827 
78131 
75916 


IV 
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REMINDERS 

The  Items  m  th.s  I'S!  Merc 
^-ditonaily  compiled  as  an  aid 
'o  Federal  Register  users 
nclusion  or  exclusion  from 
'his  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  DECEMBER  22, 
2000 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act 
Multi-purpose  lighters,  child 
resistance  standard 
published  12-22-99 

GENERAL  ACCOUNTING 
OFFICE 

Federal  Claims  Collection 
Standards.  CFR  chapter 
removed,  published  11-22- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices 
Immunology  and 
microbiology  devices — 
Anti-Saccharomyces 
cereisiae  (S  cerevisiae) 
Antibody  (ASCA)  test 
systems   classification; 
published  11-22-00 

JUSTICE  DEPARTMENT 

Federal  claims  collection 
standards   published  ii-22- 
00 

Federal  Claims  Collection 
Standards    CFR  chapter 
removed,  published  11-22- 
00 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control    custody    care. 

etc 

Early  release  consideration 
drug  abuse  treatment  ano 
intensive  confinement 
center  programs 
published  12-22-00 

NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  equipment  and 
matenals,  export  and  import 
published  11-22-00 

STATE  DEPARTMENT 

Visas    immigrant  religious 
workers,  published  12-22-00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc 
Emergency  locator 

transmitters    published  12- 

22-00 


TREASURY  DEPARTMENT 

Federal  claims  collection 
itandaras    published  11-22 
00 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotter  research  and 
promc>tion  order 

Lew  assessments 
automatic  exemptions 
adjustment   comments 
due  by  12-27-00 
published  11-27-00 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Guaranteed  loanmaking 
Domestic  lamb  industry 
adjustment  assistance 
program  set  aside 
comments  due  by  12-29- 
00    published  10-30-00 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Guaranteed  loanmaking: 
Domestic  lamb  industry 
adjustment  assistance 
program  set  aside 
comments  due  by  12-29- 
00    published  10-30-00 
Telecommunications  standards 
and  specifications 
Matenals    equipment    and 
construction — 

Telecommunications 
system  construction 
contract  and 
specifications 
comments  due  by  12- 
26-00    published  8-25- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 

management 
Atlantic  coastal  fishenes 
cooperative 
management- 
American  lobster 
comments  due  by  12- 
26-00    published  12-5- 
00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  option 
transactions 
Enumerated  agricultural 

commodities    bilateral 

transactions    comments 

due  by   12-28-00 

published  12-13-00 


DEFENSE  DEPARTMENT 
Air  Force  Department 

Wake  Island  Code;  revision, 
comments  due  by  12-26-00: 
published  10-25-00 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR) 

Labor  clauses  application, 
comments  due  by  12-26- 
00.  published  10-26-00 
Pnvacy  Act;  implementation; 

comments  due  by  12-26-00; 

published  10-25-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives — 
Gasoline  antidumping 
requirements,  Amencan 
Samoa  exemption 
petition,  comments  due 
by  12-29-00,  published 
1 1  -29-00 
Gasoline  antidumping 
requirements,  Amencan 
Samoa  exemption  petition, 
comments  due  by  12-29- 
00:  published  11-29-00 
Strategic  ozone  protection — 
Methyl  bromide,  class  I, 
group  VI  controlled 
substances  reductions, 
comments  due  by  12- 
28-00:  published  11-28- 
00 

Stratosphenc  ozone 
protection — 

Methyl  bromide,  class  I, 
group  VI  controlled 
substances  reductidTIs; 
comments  due  by  12- 
28-00:  published  11-28- 
00 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

Massachusetts,  comments 

due  by  12-27-00: 

published  11-27-00 
Air  quality  implementation 
plans:  approval  and 
promulgation;  vanous 
States,  air  quality  planning 
purposes   designation  of 
areas 

New  Hampshire   comments 

due  by  12-29-00: 

published  11-29-00 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 
Texas,  comments  due  by 

12-28-00,  published  11- 

28-00 

Air  quality  implementation 
plans:   .A. approval  and 
promulgation;  vanous 
States,  air  quality  planning 


purposes:  designation  of 
areas 

Michigan,  comments  due  by 
12-26-00;  published  11- 
24-00 
Air  quality  planning  purposes; 
designation  of  areas: 
Washington;  comments  due 
by  12-27-00;  published 
12-12-00 
Hazardous  waste  program 
authorizations: 
Georgia;  comments  due  by 
12-28-00;  published  11- 
28-00 
Hazardous  waste 
Project  XL  program;  site- 
specific  projects — 
Chambers  Works 
Wastewater  Treatment 
Plant,  Deepwater,  NJ; 
wastewater  treatment 
sludge;  comments  due 
by  12-26-00;  published 
12-4-00 
Radioactive  protection 
programs: 

Transuranic  radioactive 
waste;  Idaho  National 
Engineering  and 
Environmental  Laboratory; 
comments  due  by  12-28- 
00;  published  11-28-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Competitive  local  exchange 
carriers  access  charge 
reform;  rural  exemption  to 
benchmar1<ed  rates; 
comments  due  by  12-27- 
00;  published  12-12-00 
Radio  stations;  table  of 
assignments 

Vanous  States;  comments 
due  by  12-26-00; 
published  11-20-00 
Television  broadcasting: 
Cable  televiskjn  systems — 
Consumer  electronics 
equipment  and  cable 
systems;  compatibility; 
comments  due  by  12- 
26-00,  published  10-27- 
00 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Capital;  leverage  and  nsk- 
based  capital  and  capital 
adequacy  quidelines.  capital 
maintenance,  residual 
interests,  etc.;  comments 
due  by  12-26-00;  published 
9-27-00 

FEDERAL  RESERVE 
SYSTEM 

Capital;  leverage  and  risk- 
based  capital  and  capital 
adequacy  guidelines,  capital 
maintenance,  residual 


VI 
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interests,  etc.;  comments 
due  by  12-26-00;  published 
9-27-00 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR); 

Labor  clauses  application; 
comments  due  by  12-26- 
00;  published  10-26-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Irradiation  in  production, 
processing,  and  handling 
of  food — 

Ultraviolet  (UV)  irradiation; 
safe  use  to  reduce 
human  pathogens  and 
other  microorganisms  in 
juice  products; 
correction;  comments 
due  by  12-29-00; 
published  12-5-00 
X-radlation  inspection 
limits;  comments  due  by 
12-29-00;  published  11- 
29-00 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Community  development  block 
grants; 

Job-pirating  activities;  block 
grant  assistance  use 
prohibition;  comments  due 
by  12-26-00;  published 
10-24-00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions; 
Pennsylvania;  comments 
due  by  12-26-00; 
published  12-8-00 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Precursors  and  essential 
chemicals;  importation  and 
exportation; 


Federal  Register /Vol.  65,  No.  247 /Friday,  December  22.  2000 /Reader  Aids 


Acetone,  2-butanone  (MEK), 
and  toluene;  comments 
due  by  12-26-00; 
published  10-25-00 
Correction;  comments  due 
by  12-26-00;  published 
11-13-00 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Security  Act: 
Section  3(40)  collective 
bargaining  agreements — 
Plans  established  or 
maintained;  comments 
due  by  12-26-00; 
published  10-27-00 
Plans  established  or 
maintained; 
administrative  hearing 
procedures;  comments 
due  by  12-26-00; 
published  10-27-00 
Plans  established  or 
maintained;  correction; 
comments  due  by  12- 
26-00;  published  11-17- 
00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR); 

Labor  clauses  application; 
comments  due  by  12-26- 
00;  published  10-26-00 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Affiliate  information  sharing 
provisions;  compliance; 
comments  due  by  12-26- 
00;  published  10-26-00 
PERSONNEL  MANAGEMENT 
OFRCE 
Employment; 
Placement  assistance  and 
reduction  in  force  notices; 
comments  due  by  12-26- 
00;  published  10-26-00 
Group  life  insurance,  Federal 
employees: 

Miscellaneous  changes, 
clarifications,  and  plain 


language  rewrite; 
comments  due  by  12-26- 
00;  published  10-27-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety 
Guayanilla  Bay,  PR;  safety 
zone;  comments  due  by 
12-26-00;  published  10- 
24-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Administrative  regulations: 
Air  traffic  and  related 
services  for  aircraft  that 
transit  US. -controlled 
airspace  but  neither  take 
off  from,  nor  land  In.  US.; 
fees;  comments  due  by 
12-26-00;  published  10- 
27-00 
Ainworthiness  direchves: 
Aerospatiale,  comments  due 
by  12-28-00:  published 
11-28-00 
Aerostar  Aircraft  Corp  : 
comments  due  by  12-29- 
00;  published  11-24-00 
Airbus;  comments  due  by 
12-28-00;  published  11- 
28-00 
Boeing;  comments  due  by 
12-26-00;  published  10- 
26-00 
CFE  Co.;  comments  due  by 
12-26-00;  published  10- 
24-00 
Pratt  &  Whitney;  comments 
due  by  12-26-00; 
published  10-25-00 
Raytheon;  comments  due  by 
12-29-00:  published  11-2- 
00 
Class  E  airspace;  comments 
due  by  12-27-00;  published 
11-9-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations: 


Size  and  weight 
enforcement:  certification: 
commenis  due  by  12-27- 
00;  published  9-28-00 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticulturai  area 
designations 

Califomia  Coast.  CA; 
comments  due  by  12-26- 
00;  published  9-26-00 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Capital;  leverage  and  nsk- 
based  capital  and  capital 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc  :  comments 
due  by  12-26-00:  published 
9-27-00 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes 

Consolidated  return 
regulations — 

Agent  for  consolidated 
group,  comments  due 
by  12-26-00,  published 
9-26-00 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Capital;  leverage  and  nsk- 
based  capital  and  captial 
adequacy  guidelines,  capital 
maintenance,  residual 
interests,  etc  ;  comments 
due  by  12-26-00:  published 
9-27-00 

Savings  and  loan  holding 
companies: 

Significant  transactions  or 
activities  and  capital 
adequacy  review, 
comments  due  by  12-26- 
00:  published  10-27-00 


VI 
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LIST  OF  PUBLIC  LAWS 


This  IS  a  continuing  list  of 
public  bilis  from  tfie  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  m  con)unction 
with    PLUS'  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  is  also 
available  online  at  http 
www  nara  gov  fedr»g 

The  text  of  laws  is  not 
pubiished  m  the  Federal 
Register  but  may  be  ordered 
in  "Slip  law    (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents 
U.S.  Government  Pnnting 
Office.  Washington    DC  20402 
(phone.  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http. 


www  access  gpo  gov/nara' 
index  html    Some  laws  may 
not  yet  be  available 

H.R.  3048/P.L.  106-544 

Presidential  Threat  Protection 
Act  of  2000  (Dec    19    2000 
114  Stat    2715) 

H.R.  4281/P.L.  106-545 

ICCVAM  Authonzation  Act  of 
2000  (Dec    19    2000    114 
Stat    27211 

H.R.  4640/P.L.  106-546 

DNA  Analysis  Backlog 
Elimination  Act  of  2000  (Dec 
19    2000    114  Stat    2726) 

H.R.  4827/P.L.  106-547 

Enhanced  Federal  Secunty 
Act  of  2000  (Dec    19    2000, 
114  Stat    2738) 

S.  1972/P.L.  106-548 

To  direct  the  Secretary  of 
Agriculture  to  convey  to  the 
town  of  Dolores    Colorado    the 


current  site  of  the  Joe  Rowel! 
Parl<   (Dec    19,  2000:  114 
Stat   2741) 

S.  2594/P.L.  106-549 

To  authonze  the  Secretary  of 
the  Interior  to  contract  with 
the  Mancos  Water 
Conservancy  Distncf  to  use 
the  Mancos  Pro)ec1  facilities 
for  impounding,  storage, 
diverting,  and  carriage  of 
nonproject  water  (or  the 
purpose  of  irrigation,  domestic, 
municipal,  indusfnal,  and  any 
other  beneficial  purposes 
(Dec    T9.  2000:  114  Stat 
2743) 

S.  3137/P.L.  106-550 

James  Madison 
Commemoration  Commission 
Act  (Dec    19   2000:  114  Stat 
2745) 

Last  List  December  20.  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserveiistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U  S  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 
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I     I  YES.  enter  my  subscription(s)  as  follows: 
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Charge  your  order. 

tt's  Easy! 

To  fax  your  orders  (202)  512-22    fl 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  m 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscnption.  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
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fedreg. 

The  seal  of  the  National  .Archives  and  Records  Administration 
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•  ■stdbiished  under  'hf  t-fd.T-i!  Register  Ai\.  l-nder  44  L  .S.t;.  1.507, 
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Southern  Natural  Gas  Co.,  81519-81520 

Federal  Housing  Enterprise  Oversight  Office 
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Organization,  functions,  and  authority  delegations,  81326- 
81329 

Federal  Reserve  System 

PROPOSED  RULES 

Truth  in  lending  (Regulation  Z): 

Home-equitv  lending  market  abusive  lending  practices: 
additional  disclosure  requirements  and  substantive 
limitations  for  certain  loans,  81438-81452 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Rhadine  exilis,  etc.  (nine  cave-dwelling  invertebrates 
from  Bexar  County,  TX),  81419-81433 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
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Travis  Countv.  TX;  golden-cheeked  warbler,  81540 
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Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  81528- 
81531 

General  Services  Administration 

RULES 

Federal  Management  Regulation: 

Transportation — 

Transportation  management:  correction,  81405 
NOTICES 
Agencv  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  81528 

Harry  S.  Truman  Scholarship  Foundation 

RULES 

Annual  scholarship  competition  provisions,  81405-81408 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Housing  and  Urban  Development  Department 

See  Federal  Housing  Enterprise  Oversight  Office 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  81534-81536 
Submission  for  OMB  review;  comment  request,  81537- 
81538 


\/T 


Federal  Reei.ster  /  Vol.  65.  No.  248 /Tuesday,  December  26,  2000 /Contents 


Federal  Register / Vol.  65,  No.  248 /Tuesday,  December  26,  2000 / Contents 


Indian  Affairs  Bureau 

NOTICES 
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Interior  Department 
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See  Land  Management  Bureau 
See  Minerals  Management  Service 
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See  Reclamation  Bureau 
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Justice  Department 

See  Federal  Bureau  of  Investigation 
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Organization,  functions,  and  authority  delegations: 
Executive  Office  for  Immigration  Review,  Director,  et  al. 
81434-81438 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Sealaska  Corp.,  81543-81544 
Closure  of  public  lands: 

Nevada.  81544 

Maritime  Administration 

NOTICES 
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requirements  applicability: 
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Applications,  hearings,  determinations,  etc.: 
Assicurazioni  Generali  SpA.,  81563 
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Minerals  Management  Service 

PROPOSED  RULES 

Federal  regulatory  review;  comment  request.  81465-81471 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Criminal  penalty  safe  harbor  provision,  81414-81419 
Defective  or  non-compliant  tires;  sale  or  lease;  reporting 
requirement,  81409-81414 

National  Institutes  of  Health 
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Submission  for  OMB  review;  comment  request,  81531- 
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Inventions,  Government-owned;  availability  for  licensing. 
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SL  Pharmaceuticals,  81533 

National  Park  Service 

NOTICES 

Meetings: 

National  Park  of  American  Samoa  Federal  Advisory 
Commission,  81544-81545 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  81549-81550 

Nuclear  Regulatory  Commission 

NOTICES 

Regulatory  guides;  issuance,  availability,  and  withdrawal. 

81550-81551 
Applications,  hearings,  determinations,  etc.: 
PSEG  Nuclear  LLC  et  al.  81550 

Office  of  Federal  Housing  Enterprise  Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  Benefit  Guaranty  Corporation 

PROPOSED  RULES 

Single-employer  plans: 
Allocation  of  assets — 
Benefit  payments;  amendments,  81456-81465 

Postal  Service 

NOTICES 

Domestic  rates,  fees,  and  mail  classifications: 
Changes,  81577-81627 

Presidential  Documents 

EXECUTIVE  ORDERS 

Health  information,  protecting  privacy  in  oversight 
investigations  (EO  13181),  81321-81323 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  13181  of  December  20,  2000 

To   Protect   the   Privacy   of  Protected   HeaUh   Information   in 
Oversight  Investigations 


By  the  authority  vested  in  me  as  President  of  the  United  States  by  thf 
Constitution  and  the  laws  of  the  United  States  of  America,  it  is  orderea 
as  follows: 

Section  1.  Policy. 

It  shall  be  the  policy  of  the  Government  of  the  United  States  that  law 
enforcement  may  not  use  protected  health  information  concerning  an  indi 
vidual  that  is  discovered  during  the  course  of  health  oversight  activities 
for  unrelated  civil,  administrative,  or  criminal  investigations  of  a  non-health 
oversight  matter,  except  when  the  balance  of  relevant  factors  weighs  clearly 
in  favor  of  its  use.  That  is,  protected  health  information  may  not  be  so 
used  unless  the  public  interest  and  the  need  for  disclosure  clearlv  outweigh 
the  potential  for  injury  to  the  patient,  to  the  physician-patient  relationship, 
and  to  the  treatment  services.  Protecting  the  privacy  of  patients'  protected 
health  information  promotes  trust  in  the  health  care  system.  It  improves 
the  quality  of  health  care  by  fostering  an  environment  in  which  patients 
can  feel  more  comfortable  in  providing  health  care  professionals  with  accu- 
rate and  detailed  information  about  their  personal  health.  In  order  to  provide 
greater  protections  to  patients'  privacy,  the  Department  of  Health  and  Human 
Services  is  issuing  final  regulations  concerning  the  confidentiality  of  individ- 
ually identifiable  health  information  under  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996  (HIPAA).  HIPAA  applies  only  to  'covered 
entities,"  such  as  health  care  plans,  providers,  and  clearinghouses.  HIPAA 
regulations  therefore  do  not  apply  to  other  organizations  and  individuals 
that  gain  access  to  protected  health  information,  including  Federal  officials 
who  gain  access  to  health  records  during  health  oversight  activities. 

Under  the  new  HIPAA  regulations,  health  oversight  investigators  will  appro- 
priately have  ready  access  to  medical  records  for  oversight  purposes.  Health 
oversight  investigators  generally  do  not  seek  access  to  the  medical  records 
of  a  particular  patient,  but  instead  review  large  numbers  of  records  to  deter- 
mine whether  a  health  care  provider  or  organization  is  violating  the  law. 
such  as  through  fraud  against  the  Medicare  system.  Access  to  many  health 
records  is  often  necessary  in  order  to  gain  enough  evidence  to  detect  and 
bring  enforcement  actions  against  fraud  in  the  health  care  system.  Stricter 
rules  apply  under  the  HIPAA  regulations,  however,  when  law  enforcement 
officials  seek  protected  health  information  in  order  to  investigate  criminal 
activity  outside  of  the  health  oversight  realm. 

In  the  course  of  their  efforts  to  protect  the  health  care  system,  health  oversight 
investigators  may  also  uncover  evidence  of  wrongdoing  unrelated  to  the 
health  care  system,  such  as  evidence  of  criminal  conduct  by  an  individual 
who  has  sought  health  care.  For  records  containing  that  evidence,  the  issue 
thus  arises  whether  the  information  should  be  available  for  law  enforcement 
purposes  under  the  less  restrictive  oversight  rules  or  the  more  restrictive 
rules  that  apply  to  non-oversight  criminal  investigations. 

A  similar  issue  has  arisen  in  other  circumstances.  Under  18  U.S.C.  3486. 
an  individual's  health  records  obtained  for  health  oversight  purposes  pursu- 
ant to  an  administrative  subpoena  may  not  be  used  against  that  individual 
patient  in  an  unrelated  investigation  by  law  enforcement  unless  a  judicial 
officer  finds  good  cause.  Under  that  statute,  a  judicial  officer  determines 
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whether  there  is  good  cause  by  weighing  the  public  interest  and  the  need 
tor  tlisch)sure  against  the  potential  for  injury  to  the  patient,  to  the  physician- 
patient  relationship,  and  to  the  treatment  services.  It  is  appropriate  to  extend 
limitations  on  the  use  of  health  information  to  all  situations  in  which 
the  government  obtains  medical  records  for  a  health  oversight  purpose. 
In  recognition  of  the  increasing  importance  of  protecting  health  information 
ci^  shown  in  the  medical  privacy  rule,  a  higher  standard  than  exists  in 
IH  I '.St],  3486  is  necessarv.  It  is,  therefore,  the  policy  of  the  Government 
of  the  United  States  that  law  enforcement  may  not  use  protected  health 
information  iioncerning  an  individual,  discovered  during  the  course  of  health 
oversight  activities  for  unrelated  civil,  administrative,  or  criminal  investiga- 
tions, against  that  indi  vidual  except  when  the  balance  of  relevant  factors 
weighs  clearly  in  favor  of  its  use.  That  is.  protected  health  information 
may  not  be  so  used  unless  the  public  interest  and  the  need  for  disclosure 
clearlv  outweigh  the  potential  for  injury  to  the  patient,  to  the  physician- 
patient  relationshi[).  and  to  the  treatment  services. 

Sec.  2.  Dftmitions. 

(a)  Health  oversight  activities"  shall  include  the  oversight  activities  enu- 
merated in  the  regulations  concerning  the  confidentiality  of  individually 
identifiable  health  information  promulgated  by  the  Secretary  of  Health  and 
Human  Services  pursuant  to  the  "Health  Insurance  Portability  and  Account- 
abilitv  Act  of  1996."  as  amended. 

(b)  ■Protected  health  information"  shall  have  the  meaning  ascribed  to 
it  m  the  regulations  concerning  the  confidentiality  of  individually  identifiable 
health  information  promulgated  by  the  Secretary  of  Health  and  Human  Serv- 
ues  pursuant  to  the  "Health  Insurance  Portability  and  Accountability  Act 
of  1996."  as  amended. 

(i)     TnjurN    to    the    patient"    includes    injury   to   the   privacy   interests   of 
the  patient 
Sec.  3.  Iniph'awntation. 

(a)  Protected  health  information  concerning  an  individual  patient  discov- 
t'led  during  the  course  of  health  oversight  activities  shall  not  be  used  against 
that  individual  patient  in  an  unrelated  civil,  administrative,  or  criminal 
investigation  of  a  non-health  oversight  matter  unless  the  Deputy  Attorney 
General  ot  the  II.S  Department  of  Justice,  or  insofar  as  the  protected  health 
intorniation  involves  members  of  the  Armed  Forces,  the  General  Counsel 
ot  the  IS  Department  of  Defense,  has  authorized  such  use. 

(h)  In  assessing  whether  protected  health  information  should  be  used 
under  subparagraph  (a)  of  this  section,  the  Deputy  Attorney  General  shall 
[HMinit  suc:h  use  upon  concluding  that  the  balance  of  relevant  factors  weighs 
I iearlv  in  favor  of  its  use.  That  is,  the  Deputy  Attorney  General  shall  permit 
disclosure  if  the  public  interest  and  the  need  for  disclosure  clearly  outweigh 
the  potential  for  injurv  to  the  patient,  to  the  physician-patient  relationship, 
and  to  the  treatment  services. 

(c  )  I  [ion  the  decision  to  use  protected  health  information  under  subpara- 
gr,i[)h  (a)  of  this  section,  the  Deputy  Attorney  General,  in  determining  the 
extent  to  which  this  information  should  be  used,  shall  impose  appropriate 
safeguards  against  unauthorized  use. 

(ill  On  an  annual  basis,  the  Department  of  Justice,  in  consul  tation  with 
the  Department  of  Health  and  Human  Services,  shall  provide  to  the  President 
of  the  United  States  a  report  that  includes  the  following  information: 

(\]  the  number  of  requests  made  to  the  Deputy  Attorney  General  for  author- 
ization to  use  protected  health  information  discovered  during  health  oversight 
activities  in  a  non-health  oversight,  unrelated  investigation; 

(ii)  the  number  of  requests  that  were  granted  as  applied  for,  granted 
as  modified,  or  denied; 

(iii)  the  agencies  that  made  the  applications,  and  the  number  of  requests 
made  bv  each  agency;  and 
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(iv)  the  uses  for  which  the  protected  health  information  was  authorized. 

(e)  The  General  Counsel  of  the  U.S.  Department  of  Defense  will  comply 
with  the  requirements  of  subparagraphs  (b),  (c),  and  (d),  above.  The  General 
Counsel  also  will  prepare  a  report,  consistent  with  the  requirements  of 
subparagraphs  (d)(i)  through  (d)(iv),  above,  and  will  forward  it  to  the  Depart- 
ment of  Justice  where  it  will  be  incorporated  into  the  Department's  annual 
report  to  the  President. 
Sec.  4.  Exceptions. 

(a)  Nothing  in  this  Executive  Order  shall  place  a  restriction  on  the  deriva- 
tive use  of  protected  health  information  that  was  obtained  by  a  law  enforce- 
ment agency  in  a  non-health  oversight  investigation. 

(b)  Nothing  in  this  Executive  Order  shall  be  interpreted  to  place  a  restriction 
•                           on  a  duty  imposed  by  statute. 

(c)  Nothing  in  this  Executive  Order  shall  place  any  additional  limitation 
on  the  derivative  use  of  health  information  obtained  by  the  Attorney  General 
pursuant  to  the  provisions  of  18  U.S.C.  3486. 

(d)  This  order  does  not  create  any  right  or  benefit,  substantive  or  proce 
dural,  enforceable  at  law  by  a  party  against  the  United  States,  the  officers 
and  employees,  or  any  other  person. 


(XTiA^AsAJu^a  "j^^ 


THE  WHITE  HOUSE, 
December  20,  2000. 
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OFRCE  OF  SPECIAL  COUNSEL 

5  CFR  Parts  1800, 1820, 1830  and  1850 

Change  of  Official  RAaillng  Address 

AGENCY:  Office  of  Special  Counsel. 
ACTION:  Final  rule;  Technical 
amendments. 

summary:  The  Office  of  Special  Counsel 
(OSC)  is  updating  the  suite  number  to 
be  used  when  sending  correspondence 
to  the  agency  headquarters  office  in 
Washington,  DC.  OSC's  mailing  address 
will  be:  1730  M  Street,  NW,  Suite  201, 
Washington,  DC  20036-4505.  Technical 
amendments  are  needed  to  update  the 
mailing  address  shown  in  certain 
sections  of  OSC  regulations,  conforming 
those  sections  to  others  involved  in 
recent  revisions. 
DATES:  This  rule  is  effective  on 
December  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Stackhouse,  Attorney,  Planning 
and  Advice  Division,  by  telephone  at 
(202)  653-8971,  or  by  fax  at  (202)  653- 
5161. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  directed  to  the  public  in 
general,  and  to  ciurent  and  former 
Federal  employees  and  applicants  for 
Federal  employment  in  particular,  who 
may  want  to  contact  OSC  by  mail, 
including  to:  (a)  Allege  a  prohibited 
personnel  practice  or  other  violation  of 
civil  service  law,  rule,  or  regulation  by 
a  Federal  agency;  (b)  submit  a 
whistleblower  disclosure;  or  (c)  request 
an  advisory  opinion  on  political  activity 
under  the  Hatch  Act. 

OSC  recently  moved  the  agency 
mailroom  to  Suite  201  at  its 
headquarters  office.  OSC  also  recently 
revised  its  regulations  at  5  CFR  part 
1800  for  other  purposes.  See  65  FR 
64881  (Oct.  31,  2000).  As  part  of  that 
regulatory  revision,  OSC  updated  the 
official  mailing  address  shown  in 
certain  sections  of  part  1800  (dealing 


with  the  filing  of  complaints  and 
whistleblower  disclosures)  to  change 
the  suite  number  shown,  from  Suite  300 
to  Suite  201.  OSC  is  now  publishing 
technical  amendments  to  other  sections 
of  agency  regulations  at  5  CFR  Chapter 
Vni,  updating  the  official  mailing 
address  shown  in  those  sections.  (Suite 
300,  formerly  used  in  the  mailing 
address,  will  continue  to  appear  in 
OSC's  official  agency  address,  and  to 
serve  as  the  reception  point  for  agency 
visitors.) 

This  action  is  taken  under  the  Special 
Counsel's  authority,  at  5  U.S.C.  1212(e), 
to  publish  regulations  in  the  Federal 
Register.  Under  the  Administrative 
Procedure  Act,  at  5  U.S.C.  553(b)(3)(B), 
statutory  procediu-es  for  agency 
rulemaking  do  not  apply  "when  the 
agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the 
rules  issued)  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,"  OSC  finds  that  such  notice 
and  public  procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  on  the  grounds  that:  (1)  These 
amendments  are  technical  and  non- 
substantive; and  (2)  the  public  benefits 
from  early  correction  of  an  incorrect 
address,  and  further  delay  is 
unnecessary  and  contrary  to  the  public 
interest. 

OSC  will  submit  this  final  rule  to 
Congress  and  the  General  Accounting 
Office  pursuant  to  the  Congressional 
Review  Act,  The  rule  is  effective  upon 
publication,  as  permitted  by  5  U,S.C. 
808,  Pursuant  to  5  U.S.C,  808(2),  OSC 
finds  that  good  cause  exists  for  this 
effective  date,  based  on  the  reasons 
cited  in  the  preceding  paragraph  for  the 
§  553(b)(3)(B)  determination. 

List  of  Subiects  in  5  CFR  Part  1800, 
1820, 1830  and  1850 

Administrative  practice  and 
procedure.  Civil  rights,  Freedom  of 
information.  Government  employees, 
Individuals  with  disabilities,  Privacy, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Special  Counsel 
is  amending  title  5,  chapter  VHI  as 
follows: 


CHAPTER  VIII— OFFICE  OF  SPECIAL 
COUNSEL 

PART  1800— [AI/iENDED] 

1 .  Authority  citation  for  Part  1 800 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1212(e). 
PART  1820— [AIMENDED] 

2.  The  authority  citation  for  Part  1820 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(3).  552(a)(4), 
1212(g),  1219. 

PART  1830-{AiMENDED] 

3.  The  authority  citation  for  Part  1830 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a(f).  1212[g]. 
PART  1850— {AIMENDED] 

4.  The  authority  citation  for  Part  1850 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

§§1800.3, 1820.1, 1820.2, 1820.6, 1830.1, 
1830.3,  and  1850.17    [Amended] 

5.  In  §§  1800.3,  1820.1(b),  1820.2. 
1820,8.  1830.1,  1830.3,  and  1850.170(c), 
revise  the  reference  "Suite  300"  to  read 
"Suite  201". 

Dated:  December  19.  2000. 
Elaine  Kaplan, 
Special  Counsel. 

[FR  Doc.  00-32834  Filed  12-22-00.  8:45  am] 
BILUNG  CODE  7405-01 -P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 

Rural  Business-Cooperative  Service 
Rural  Utilities  Service 
Farm  Service  Agency 
7  CFR  Part  1951 

RIN  0560-AF78 

Farm  Loan  Programs  Account 
Servicing  Policies — Servicing  Shared 
Appreciation  Agreements 

AGENCY:  Farm  Service  Agency. 
ACTION:  Correction  to  final  rule. 

SUMMARY:  On  August  18.  2000,  (65  FR 
50401)  the  Agency  published  a  final 
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rule,  which  reduced  the  term  of  future 
Shared  Appreciation  Agreements  ISAAI 
lowered  the  interest  rate  on  amortized 
S.A.\  recapture,  and  deducted  the  value 
of  certain  capital  improvements  from 
the  shared  appreciation. t.airulation 
This  document  contains  a  corret  tion  to 
that  rule 

DATES:  Effective  December  2fi.  2000 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Cumpton.  telephone  (202)  ()":)()- 
4014;  electronic  mail: 
mikecumpton^wdc  fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  Farm 

Service  Agencv  published  a  document 
amending  part  1951  in  the  Federal 
Register  on  August  18,  2000.  (h5  FK 
50401).  This  document  corrects  the 
Federal  Register  as  it  appeared.  In  rule 
FR  Doc  00-20679.  the  Agencv  is 
correcting  *?  1951.914(c)(1)(A)  to  clarify 
that  the  increase  in  square  footage  that 
is  being  considered  is  "living  area" 
square  footage. 

!n  rule  FR  Doc  0O-2()b79  published 
on  August  18.  2000.  nidkf'  tlu'  follnvving 
correction 

PART  1951— [CORRECTED] 

§1951.914    [Corrected] 

1.  On  page  50404.  in  the  third 
column,  in  i?  1951.914(c)(  1  )(iii)(A).  the 
second  sentence  is  remo\ed  and  two 
new  sentences  are  added  in  its  place  to 
read  as  follows: 

§  1 951 .91 4    Servicing  shared  appreciation 
agreements. 

***** 

(O-  •  • 
(D*  *   * 

(iii)  *    *    * 

(A)*  '   '  If  the  newrerideaoeis 
affixed  to  the  r^MJ  estate  security  as  a 
replacement  for  a  home  which  existed 
on  the  securitN'  prnpert\'  when  the 
Shared  Appreciation  .Agreement  vv.is 
originally  executed,  or  the  living  .irtM 
square  footage  of  the  original  dwelling 
was  expanded,  only  the  value  added  Ut 
the  rfvil  propertv  by  the  new  or 
expanded  portion  of  the  original 
dwelling  (if  it  added  value)  will  be 
deducted  from  the  current  market  value 
Li\ing  ar-M  square  footage  will  not 
include  square  footage  of  patios, 
porches,  garages,  and  similar  additujus. 
•         •         «         *         * 

Signed  in  VVa.shington.  DC,  on  December 
IR  20nn 

August  Schumacher,  |r. 

Under  Secretary  for  Farm  and  Foreign 

Agricultural  Serx'ices. 

[FR  Doc  00-12712  Filed  12-22-00;  8:45  am] 

BILLING  CODE  3410-05-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Chapter  XVII 

RIN2550-AA14 

Reorganization  of  the  Office  of  Federal 
Housing  Enterprise  Oversight 
Regulations 

AGENCY:  Office  of  Federal  Housing 
Enterprise  Ovt-rsight.  HUD. 
ACTION:  Final  rule 


SUMMARY:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is 
reorganizing  and  renumbering  its 
regulations.  The  effect  is  to  achieve  a 
more  logical  and  efficient  presentation 
of  current  regulations  and  to  provide  a 
framework  for  new  regulations.  In 
jinunulgating  this  reorganizational 
regulation.  OFHEO  finds  that  notice  and 
public  comment  are  not  necessary. 
Accordinglv.  this  final  regulation  is 
effei  tive  upon  publication  in  the 
Federal  Register. 
EFFECTIVE  DATE:  This  regulation  is 
effective  December  2B.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Da\  id  W  Roderer.  Deputy  General 
C'ounsel.  Office  of  Federal  Housing 
Enterprise  Oversight,  1700  G.  Street, 
NVV..  P'ourth  Floor.  Washington.  DC 
20552,  telephone  (202)  414-6924  (not  a 
loll  free  number)   The  telephone 
number  for  the  Telecommunications 
D.'vire  for  the  Deaf  is:  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  On  July 
27.  2000.  the  Office  of  Federal  Housing 
Enterprise  Oversight  ((3FHE0) 
published  a  notict!  of  its  intention  to 
undertake  a  regulatfiry  project  to  ensure 
the  adoption  <iiid  implementation  of 
\arious  written  policies  and  procedures 
tnr  tht!  supervision  of  the  Federal 
Nation, il  Nlortg.ige  ,\ssociation  and  the 
[•■ederal  Home  Loan  Mortgage 
Corporation.  Sfc  65  FR  46119  (July  27. 
2000)  This  final  rt^gulation  makes 
te<  hni(;al  and  organizational  changes  to 
the  numf)ering  of  existing  regulations  so 
thev  uill  fit  logicallv  within  a  new 
framewurk  of  the  regulatory  project  that 
will  incorjiorate  additional  rulemaking. 
Sei  tion  55.Mb)(:i)(A)  of  Title  5.  United 
States  Code,  provides  that  when 
regulations  involve  matters  of  agency 
organization,  procedure  or  practice,  the 
agenc\  rnav  publish  regulations  in  final 
form  and  that  a  delayed  effective  date  is 
unnecessary.  5  U.S.C!.  553(d). 

The  final  regulation  adds  three  new 
Mihchapter  headings,  amends  one 
subchaptt^r  heading,  redesignates 


existing  parts  and  conforms  internal 
cross-references  therein.  The  following 
derivation  table  shows  the  origin  of  the 
material  that  is  contained  in  each  of  the 
newly  designated  subchapters  and  parts. 

Subchapter  A — OFHEO  Organization  and 
Functions 


New  part 

Subject  matter 

Old  part 

1700      . 

Organization  and 
Functions 

1700 

1702 

Pnvacy  Act  of  1 974 

1720 

1703      ..  . 

Release  of  Informa- 
tion. 

1710 

1704    

Debt  Collection  

1730 

1705  

Equal  Access  to  Jus- 
tice Act  Amend- 
ment. 

1735 

Subchapter  B — [Reserved] 
Sut>chapter  C — Safety  and  Soundness 


Part 


Subject  matter 


Part 


1750  Capital 


1750 


Sutx:hapter  D — Rules  of  Practice  and 
Procedure 


Part 


Subject  matter 


Pan 


1780 Rules  of  Practice 

and  Procedure 


1780 


With  the  renumbering  of  OFHEO's 
regulations,  the  section  reference  and 
internal  cross-references  to  old  part  and 
section  numbers  must  also  be  changed. 
As  such,  each  new  part  addresses 
amendatory  cross-references  in  a  table 
reflecting  the  new  sections,  the  cross- 
sections  to  be  deleted,  and  the  new 
cross-sections  to  be  added. 

Regulatory  Impact 

This  is  a  technical  rule  that 
reorganizes  OFHEO's  regulations 
without  substantive  change  to  the  rule 
and  will  not  impose  any  substantive 
regulatory  requirements.  It  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866,  58  FR  51735 
(Oct  4,  1993).  or  a  "rule"  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq..  or  the  Small  Business  Regulatory 
Enforcement  Act.  5  U.S.C.  804(3)(C). 
Consequently,  no  regulatory  impact 
assessment  is  required,  no  regulatory 
fiexibility  analysis  is  required,  and  no 
report  to  Congress  or  GAO  is  reauired. 

OFHEO  has  determined  that  tnere  is 
good  cause  for  issuing  this  rule  without 
notice  and  public  comment.  Section 
553(b)(3)  of  Title  5,  United  States  Code, 
provides  that  when  regulations  involve 
matters  of  agency  organization, 
procedure  or  practice,  the  agency  may 
publish  regulations  in  final  form. 
Additionallv,  OFHEO  finds  that  there  is 
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good  cause  for  having  this  rule  take 
effective  immediately  pursuant  to  5 
U.S.C.  553(d). 

List  of  Subjects  in  12  CFR  Parts  1700 
Through  1790 

Organization  and  functions 
(Government  agencies). 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  OFHEO  is  amending  12 
CFR  chapter  XVII  as  follows: 


1 .  Revise  the  heading  of  subchapter  A 
to  read  "OFHEO  Organization  and 
Functions." 

2.  Redesignate  part  1720  as  new  part 
1702. 

PART  1702— IMPLEMENTATION  OF 
THE  PRIVACY  ACT  OF  1974 

3.  The  authority  citation  for  new  part 
1702  continues  to  read  as  follows: 


Authority:  5  U.S.C.  552a:  12  U.S.C. 
4513(b). 

4.  Amend  cross-references  in  new  part 
1702  as  indicated  in  the  table  below.  For 
each  new  designated  section  indicated 
in  the  left  column,  remove  the  cross- 
reference  indicated  in  the  middle 
column  and,  in  its  place,  add  the  new 
cross-reference  indicated  in  the  right 
column: 


New  Section 


Remove  Cross-Reference 


Add  Cross-Reference 


1702.1(a) 

1702.2  

1702.4(a)  

1702.4(a)(2)  . 
1702.4(b)(1)  . 

1702.4(d)  

1702.7(b)  

1702.8(b)  

1702.8(C)  

1702.9(a)  

1702.9(a)  

1702.10(b) 

1702.10(d)(2) 
1702.11(a)(4) 

1702.11(b)  

1702.12(a)  

1702.12(a)  

1702.13(a)  

1702.13(a) 

1702.13(b)  

1702.13(b)  


part  1720  (twice)  part  1702  (twice) 

parf1720  part  1702 

§1720.3(b)(3)  :  §  1702.3(b)(3) 

§1720.5  I  §1702.5 

§1720.3(b)(3)  §  1702.3(b)(3) 

§1720.9  §1702  9 

§1720.6  i  §1702.6 

§1720.12(b)  i  §1702. 12(b) 

§17209 I  §1702.9 

§1720.3(b)(3)  \  §  1702.3(b)(3) 

§1720.7  §1702.7 

§1720.12(b)  I  §1702  12(b) 

§1720.12(b)  i  §1702.12(b) 

§1720.2  §1702.2 

§1720.6  i  §1702.6 

§1720.11  i  §1702.1-' 

§1720. 11  (a)(3)  §1702. 11  (a)(3) 


§1720. 12(a) 

§1720.6 

§1720.12 


§  1702.12(a) 

§1702.6 

§1702.12 


§  1720.1 1(a)(6)(v)  !  §  1702.1 1(a)(6)(v) 


5.  Redesignate  part  1710  as  new  part 
1 703  and  revise  the  heading  to  read  as 
follows: 


PART  1 703— RELEASE  OF 
INFORMATION 

6.  The  authority  citation  for  new  part 
1703  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552;  12  U.S.C. 
4513.  4522.  4639:  E.G.  12600:  3  CFR.  1987 
Comp.,  p.  235. 


7.  Amend  cross-references  in  new  part 
1703  as  indicated  in  the  table  below.  For 
each  new  designated  section  indicated 
in  the  left  column,  remove  the  cross- 
reference  indicated  in  the  middle 
colmnn  and,  in  its  place,  add  the  new 
cross-reference  indicated  in  the  right 
column: 


New  Section 


Remove  Cross-Reference 


Add  Cross-Reference 


1703.1  

1703.1  

1703.12(a)(1) 

1703.12(b)  

1703.13(a)  .... 
1703.15(b)(2) 
1703.15(b)(4) 

1703.16(b) 

1703.16(b)  

1703.17(b) 

1703.18(b)(1) 

1703.18(c)  

1703.18(d)(2) 
1703.18(e)(1) 

1703.21(b)  

1703.21(b) 

1703.22(a)  

1703.23(a) 

1703.23(b) 

1703.23(e) 

1703.23(g)  

1703.24(a) 

1703.24(c)(5)  . 

1703.34(c)  

1703.38(a)  


§1710.2  

part  1710  

§1710.9  

§1710.11(b)  

§  1710.17(a)  

§1710.11(b)  

§1710.16 

§1710.13 

§1710.17(b)  

§1710.16  

§1710.1 1(b)(4)  ... 
§171 0.1 1(b)(4)  ... 
§1710.1 1(b)(4)  ... 
§1710.1 1(b)(4)  ... 
§1710.22(b)(1)(i) 
§1710.22(b)(1)(ii) 

§1710.23  

§1710.24  

§1710.22  

§1710.22  

§1710.22  

§1710.23  

§1710.16  

§1710.33  

§1710.22(b)(1)(i) 


§1710.2 

part  1703 

§1703.9 

§1703. 11(b) 

§  1703.17(a) 

§1703. 11(b) 

§1703.16 

§1703.13 

§  1703.17(b) 

§170316 

§1703. 11  (b)(4) 

§1703.1 1(b)(4) 

§1703. 11  (b)(4) 

§1703.1 1(b)(4) 

§1703.22(b)(1)(i) 

§1703.22(b)(1)(li) 

§1703.23 

§1703.24 

§1703.22 

§1703.22 

§1703.22 

§1703.23 

§1703.16 

§1703.33 

§1703.22(b)(1)(i) 
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New  Section 

Remove  Cross-Reference 

Add  Cross-Reference 

1703  40(bi 

§1710.33  ... 
§171034    .. 
§1710.37  ... 

§1703  33 

1703  40(bi                

§1703  34 

1703  40(b)  

§170337 

8  Redesignaf'^  part  1730  as  ntnv  part 

1704. 

PART  1704— DEBT  COLLECTION 

M  The  dulhonty  citation  fur  new  part 
1 704  (  untinues  to  read  as  follows: 


.\uthoritv:  5  II.S.C.  5514;  2fi  U  S  C. 

i.4(l.M.II,   U  U.S.C.  .3701-.3720A. 

10  Amend  crDss-references  in  new 
[larl  171)4  a.s  indi(  ated  in  the  table 
helnw   Fnr  eaih  new  designated  section 
iiuiH  ated  in  the  left  (.olumn.  remove  the 


cross-reference  indicated  in  the  middle 
column  and.  in  its  place,  add  the  new- 
cross-reference  indicated  in  the  right 
column: 


New  Section 

1704  1(a) 

1704  1(b)(1)   

1704  ltbK2)  

1704  1(b)(3)   

1704, 1(b)(4)  

1704.2    

17042(c)  

1704  3(a)  

1704  21(b)(9)  

I704  2l(b)(12)(ii)  

1704  23(3)14)   

I704.29(a)(l)(ii)  

1 704.29(31(1  )(ili) 

1704.29ia)(1)(iv)  

1704.29(a)(2)  

1704.29(a)(2)(iii) 

1704,32(8)    

1704  41    

1704  42  

1704.51(C)  


Remove  Cross-Reference 


Add  Cross-Reference 


pan  1704 
pan  1704 
pan  1704 
pan  1704 
pan  1704  (twice) 
part  1704  (twice) 
part  1704 


part  1730  

part  1 730    

part  1 730     

part  1 730  , 

part  1730  (twice)  

part  1730  (twice)  , 

part  1 730  , 

part  1730  (twice)  part  1704  (twice) 

§1730  23 §1704  23 

use   3729-3731  USC   3729—3731 

§1730  21(b)   §1704  21(b) 

§1730  21    §1704.21 

§  1730  23(b)   §  1704  23(b) 

§1730  24(b)  §1704  24(b) 

§§1730  24-1730  26  §§1704  24— 1704  26 

§§1730  24-1730  26 §§1704  24-1704  26 

when —  when^ 

§1730  42  (three  times) §1704  42  (three  times) 

§  1  730  4 1  §  1 704  41 

§1730.53  §1704.53 


11    Rede.siynatc  part  1735  as  new  part 
1705 


PART  1705-IMPLEMENTATION  OF 
THE  EQUAL  ACCESS  TO  JUSTICE 
ACT 

12  The  authority  citation  for  new  part 
1  ^U")  (  ontinues  to  read  as  follows: 

Authoritv:  5  U.S.C.  504(c)(1). 


13.  Amend  cross-references  in  new 
part  1705  as  indicated  in  the  table 
below.  For  each  new  designated  section 
indicated  in  the  left  column,  remove  the 
cross-reference  indicated  in  the  middle 
column  and.  in  its  place,  add  the  new 
cross-reference  indicated  in  the  right 
column: 


New  Section 


Remove  Cross-Reference 


Add  Cross-Reference 


1705.3(a)  §1735  4(a)  §1705  4(a) 

1705.3(b)(1)  §  1735  5(b)   §1705  5(b) 

1705.5(3)        §1735  6     §1705  6 

1705  10(81      §  1735  4(a)  §  1705  4(a) 

1705  lOiai      §1735  4(b)   §1705  4(b) 

1705  10(31(3)   §1735  12    §1705  12 

I705  10(bi      §17354(3)   §17054(a) 

1705.10(ci      §1735  4(b)   §1705  4(b) 

1705  11(a)      §1735  10(c)(4)(i)  §1705  10(c)(4)(i) 

§  1735  25    §  1705  25 

§  1 735  25  §  1 705  25 

§1735  27  §1705  27 

§  1 735  25  §  1 705  25 

§  1  735  27    §  1 705  27 

§1705  4(a) 

§  1 705.4(b) 


1705.21(3) 

1705.22 

170525 

1705,26(3 

1705-26(b 

1705,26(di      §1735  4(a) 

1705  26(8)      §1735  4(b) 

1705.27  §1735  26 

1705.27    §1735  25    . 


§1705  26 
§1705  25 
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14.  Add  and  reserve  subchapter 
heading  B  after  new  part  1705  as 
follows: 

Subchapter  B — [Reserved] 

15.  Add  subchapter  heading  C  before 
part  1750  as  follows: 

Subchapter  C— Safety  and  Soundness 

16.  Add  subchapter  heading  D  before 
part  1780  as  follows: 

Subchapter  D — Rules  of  Practice  and 
Procedure 

Dated:  December  19,  2000. 
Armando  Falcon,  |r. 

Director.  Office  of  Federal  Housing  Enterprise 

Oversight. 

|FR  Doc.  00-32779  Filed  12-22-00;  8:45  am] 

BILLING  CODE  4220-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-326-AD;  Amendment 
39-12046;  AD  2000-25-11] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  that  requires 
repetitive  inspections  to  detect  fatigue 
cracking  of  the  longeron  splice  fittings 
at  stringer  11  on  the  left  and  right  sides 
at  body  station  2598,  and  various 
follow-on  actions.  The  actions  specified 
by  this  AD  are  necessary  to  detect  and 
correct  fatigue  cracking  of  the  longeron 
splice  fittings  and  subsequent  damage  to 
adjacent  structure.  Such  damage  could 
result  in  the  inability  of  the  structxu'e  to 
carry  horizontal  stabilizer  flight  loads, 
and  consequent  reduced  controllability 
of  the  horizontal  stabilizer.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  January  30,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  30, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 


information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S,  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425) 227-1153; fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-400  series  airplanes  was 
published  in  the  Federal  Register  on 
June  28,  2000  (65  FR  39828).  That  action 
proposed  to  require  repetitive 
inspections  to  detect  fatigue  cracking  of 
the  longeron  splice  fittings  at  stringer  1 1 
on  the  left  and  right  sides  at  body 
station  2598,  and  various  follow-on 
actions. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  Rule 

One  commenter  supports  the 
proposed  rule. 

Request  to  Reference  New  Service 
Bulletin 

One  commenter  requests  that  the  FAA 
revise  the  proposed  rule  to  reference  a 
new  service  bulletin,  Boeing  Alert 
Service  Bulletin  747-53A2419.  Revision 
1,  dated  September  21,  2000.  (The 
proposed  rule  referenced  Boeing  Alert 
Service  Bulletin  747-53A2419.  dated 
December  17,  1998,  as  the  appropriate 
source  of  service  information  for  certain 
proposed  actions.)  The  commenter 
provides  no  justification  for  its  request. 

The  FAA  concurs  with  the 
commenter's  request.  Since  the  issuance 
of  the  proposed  rule,  the  FAA  has 
reviewed  and  approved  Revision  1  of 
the  service  bulletin,  including 
Appendix  A.  Revision  1  clarifies  certain 
instructions  and  revises  the  effectivity 
listing  to  show  changes  in  airplane 
operators.  (No  additional  airplanes  are 
added  to  the  effectivity  listing  of 
Revision  1.)  Therefore,  the  FAA  has 
revised  the  applicability  statement  and 
paragraphs  (a),  (b)(1).  {b)(2).  and  (c)  of 
this  final  rule  to  reference  Revision  1  of 
the  service  bulletin  as  the  appropriate 
source  of  service  information  for  the 


actions  required  by  those  paragraphs. 
The  FAA  also  has  added  a  new  Note  2 
to  this  AD  (and  reordered  subsequent 
notes  accordingly)  to  state  that 
accomplishment  of  the  actions  required 
by  this  AD  in  accordance  with  the 
original  issue  of  the  service  bulletin  is 
acceptable  for  compliance  with  thi.s  AD 

Request  To  Follow  Service  Bulletin 
Instructions 

One  commenter  requests  that  the  FAA 
revise  the  proposed  AD  to  reflect  the 
ser\'ice  bulletin  instructions  for  removal 
and  replacement  of  the  longeron  splice 
fittings.  The  commenter  notes  that  the 
ser\'ice  bulletin  allows  for  removal  and 
replacement  of  only  those  splice  fittings 
that  are  cracked,  provided  that 
repetitive  inspections  of  the  remaining, 
uncracked.  fittings  continue.  The 
proposed  AD  would  require  removal 
and  replacement  of  all  four  fittings  on 
the  affected  side  if  a  single  fitting  is 
found  to  be  cracked. 

The  FAA  does  not  concur  with  the 
commenter's  request.  As  explained  in 
the  "Differences  Between  Proposed  Rule 
and  Alert  Service  Bulletin"  section  of 
the  proposal,  the  FAA  finds  it 
appropriate  to  mandate  replacement  of 
all  longeron  splice  fittings  on  the 
affected  side  of  the  airplane  if  one  fitting 
is  found  to  be  cracked.  As  pointed  out 
in  that  same  section  of  the  proposal,  the 
ser\'ice  bulletin  recommends 
replacement  of  all  four  fittings  on  one 
side  of  the  airplane  at  the  same  time  (see 
Flag  Note  1  of  Figure  1  of  the  ser\'ice 
bulletin).  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  490  Model 
747—400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  F.\A 
estimates  that  59  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  2  work 
hours  (1  hour  per  each  side)  per 
airplane  to  accomplish  the  required 
inspection,  at  an  average  labor  rate  of 
S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this 
inspection  on  U.S.  operators  is 
estimated  to  be  S7, 080.  or  Si  20  per 
airplane,  per  inspecrtion  cycle. 
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It  will  take  approximately  12  work 
hours  (6  hours  per  each  side)  per 
airplane  to  accomplish  the  required 
rework  or  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  between  $731 
and  $7,906  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this  rework  or 
replacement  on  U.S.  operators  is 
estimated  to  be  between  $1,451  and 
$8,626  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessarv'  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substamtial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator\'  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebrudry  26,  1979):  and  (3) 
will  not  have  a  s-gnificant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  V  S  C.  106(g].  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-25-11     Boeing:  Amendment  39-12046. 
Docket  99-NM-.126-AD. 

Applicability:  Model  747-400  series 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  747-33A2419.  Revision  1.  dated 
September  21.  2000:  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .^D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  un.safe  condition  addressed  by 
this  .^D:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detei  t  and  correct  fatigue  cracking  of 
the  longeron  splice  fittings  and  subsequent 
damage  to  adjacent  structure,  which  could 
result  in  the  inability  of  the  structure  to  carry 
horizontal  stabilizer  flight  loads,  and 
consequent  reduced  controllability  of  the 
horizontal  stabilizer:  accomplish  the 
following; 

Initial  Detailed  Visual  Inspection 

(a)  Perform  a  detailed  visual  inspection  to 
detect  cracking  of  the  longeron  fittings  at 
stringer  11.  on  the  left  and  right  sides  at  body 
station  2.'59H.  at  the  later  of  the  times 
specified  in  paragraphs  (a)(1)  and  (al(2l  of 
this  .^D,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-53A2419,  Revision  1, 
including  Appendix  A.  dated  September  21. 
2000 

(1)  Inspect  prior  to  the  accumulation  of 
17.000  total  flight  cycles  or  63,000  total  flight 
hours,  whichever  occurs  first. 

(2)  Inspect  withm  24  months  after  the 
effective  date  of  this  AD. 

Note  2:  Inspections,  rework,  and 

replacements  accomplished  prior  to  the 
effective  date  of  this  .\D  in  accordcince  with 
Boeing  .Mert  Service  Bulletin  747-53.A2419, 
dated  December  17.  1998.  are  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  this 
amendment. 

Note  3:  Where  there  are  differences 
between  the  AD  and  the  service  bulletin,  the 
AD  prevails. 


Note  4:  For  the  purpcses  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Rework/Replacement/Repetitive  Irspections 

(b)  If  no  cracking  is  detected  du-ing  the 
inspection  required  by  paragraph  (a)  of  this 
.'\D,  accomplish  the  requirements  of  either 
paragraph  (b)(1),  (b)(2),  or  (b)(3)  of  this  AD. 

(1)  Prior  to  further  flight,  rework  all  four 
longeron  splice  fittings  on  the  left  and  right 
sides  at  body  station  2598,  in  accordance 
with  Part  3  of  the  Accomplishment 
Instructions  of  Boeing  .Mert  Service  Bulletin 
747-53A2419,  Revision  1,  including 
.Appendix  A,  dated  September  21.  2000. 
Repeat  the  inspection  required  by  paragraph 
(a)  of  this  .^D  one  time  at  the  later  of  the 
times  specified  in  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles  or 
18. 000_  flight  hours,  whichever  occurs  first. 

(i)  For  airplanes  on  which  the  rework  is 
accomplished  prior  to  the  accumulation  of 
7,000  total  flight  cycles  and  prior  to  the 
accumulation  of  25,000  total  flight  hours: 
Inspect  within  20,000  flight  cycles  or  72,000 
flight  hours  after  rework,  whichever  occurs 
first. 

(ii)  For  airplanes  on  which  the  rework  is 
accomplished  at  or  after  the  accumulation  of 
7,000  total  flight  cycles,  or  25,000  total  flight 
hours:  Inspect  within  10,000  flight  cycles  or 
36,000  flight  hours  after  rework,  whichever 
occurs  first. 

(2)  Prior  to  further  flight,  replace  all  four 
longeron  splice  fittings  on  the  left  and  right 
sides  at  body  station  2598  with  new  fittings, 
in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-53A2419.  Revision  1, 
including  Appendix  A,  dated  September  21, 
2000.  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  one  time  within 
20,000  flight  cycles  or  72,000  flight  hours 
after  the  replacement,  whichever  occurs  first; 
and  thereafter  at  intervals  not  to  exceed  3,000 
flight  cycles  or  18,000  flight  hours, 
whichever  occurs  first. 

(3)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  3.000  flight  cycles  or  18.000  flight 
hours,  whichever  occurs  first. 

Corrective  Action/Repetitive  Inspections 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (b)(3) 
of  this  .\D.  prior  to  further  flight:  Replace  all 
four  longeron  splice  fittings  on  the  affected 

"side  in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-53A2419.  Revision  1. 
including  Appendix  A.  dated  September  21, 
2000.  Repeat  the  inspection  on  the  affected 
side  as  required  by  paragraph  (a)  of  this  AD 
one  time  within  20,000  flight  cycles  or 
72,000  flight  hours  after  the  replacement, 
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whichever  occurs  first;  and  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles  or 
18.000  flight  hours,  whichever  occurs  first. 

(d)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (b)(1), 
(b)(2),  or  (c)  of  this  AD,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA;  or  in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager,  Seattle 
AGO.  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  approval  letter  must  specifically 
reference  this  AD. 

Note  5:  There  is  no  terminating  action 
currently  available  for  the  inspections 
required  by  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  as  provided  by  paragraph  (d)  of 
this  AD.  the  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2419,  Revision  1,  including 
.-Kppendix  A,  dated  September  21,  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
lanuary  30,  2001. 

Issued  in  Renton,  Washington,  on 
December  14,  2000. 
Dorenda  D.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  00-32406  Filed  12-22-00;  8:45  am] 
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Airworthiness  Directives;  Boeing 
IModel  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
inspections  to  detect  cracking  of  the 
front  spar  web  of  the  wing,  and 
corrective  action,  if  necessary.  The 
actions  specified  by  this  AD  are 
necessary  to  detect  and  correct  fatigue 
cracking  of  the  front  spar  web,  which 
could  result  in  fuel  leaking  onto  an 
engine  and  a  consequent  fire.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  January  30,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Januarv'  30, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Anderson,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
July  31,  2000  (65  FR  46672).  That  action 
proposed  to  require  inspections  to 
detect  cracking  of  the  front  spar  web  of 
the  wing,  and  corrective  action,  if 
necessary. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Provide  for  Airplanes  With 
Replaced  Front  Spar  Web 

One  commenter  states  that  the 
airplane  manufacturer  informed  it  that 
inspections  by  Boeing  Alert  Service 
Bulletin  747-57A2311,  dated  January 
27,  2000.  are  not  necessary  at  this  time 
for  airplanes  modified  by  Boeing 
Service  Bulletin  747-57A2303.  (In  a 
separate  comment,  addressed  below,  the 
airplane  manufacturer  notes  that  th  > 
original  issue  of  Boeing  Alert  Serv 
Bulletin  747-57A2311  will  be  rev    ed 
to,  among  other  things,  extend  the 
compliance  threshold  for  inspection  of 
certain  airplanes  modified  by  Boeing 
Service  Bulletin  747-57A2303.) 

The  commenter  makes  no  specific 
request  for  a  change  to  the  proposed 
rule.  The  FAA  infers  that  the 
commenter  is  requesting  that  the  FAA 
revise  the  proposed  rule  to  extend  the 
compliance  time  for  the  inspections 
required  by  paragraph  (a)  of  this  AD  for 
airplanes  that  have  been  modified  by 
Boeing  Service  Bulletin  747-57A2363, 
Revision  1,  dated  September  25,  1997. 
The  FAA  concurs  with  this  request.  The 
modification  to  which  the  commenter 
refers  involves  replacement  of  the  front 
spar  web  of  the  wing  with  a  new  shot- 
peened  front  spar  web,  and  it  is 
provided  as  an  optional  terminating 
action  in  paragraph  (c)  of  AD  99-10-09. 
amendment  39-11162  (64  FR  25194, 
May  11.  1999).  The  FAA  finds  that,  if 
this  optional  terminating  action  has 
been  done,  operators  are  not  required  to 
inspect  the  new  section  of  the  front  spar 
web  that  overlaps  with  the  inspection 
area  specified  in  this  AD  (the  area 
between  FSSI  668  and  FSSI  684)  until 
13,000  flight  cycles  or  30,000  flight 
hours  after  the  accomplishment  of  the 
replacement.  A  new  paragraph  (b)  has 
been  added  to  this  AD  to  specif\'  this, 
and  subsequent  paragraphs  have  been 
reordered  accordingly. 

Request  To  Specify  Method  of 
Compliance  for  Modified  Airplanes 

One  commenter  requests  that  the  FAA 
revise  the  proposed  rule  to  provide 
special  inspection  instructions  for 
airplanes  modified  in  accordance  with 
Boeing  Service  Bulletin  747-57A2303.  . 
The  commenter  points  out  that  if  the 
modification  in  that  service  bulletin  is 
installed,  it  is  not  possible  to 
accomplish  the  "Part  2  optional  web 
inspection"  given  as  one  option  for 
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compliance  with  paragraph  (a)  of  the 
proposed  AD,  due  to  the  proximity  of  a 
new  web  splice  on  the  aft  face  of  the 
front  spar  web.  Thus,  airplanes 
modified  per  Boeing  Service  Bulletin 
747-57A2303  can  only  be  inspected 
using  the  "Part  1  external  web 
inspection"  in  paragraph  (a)  of  this  AD. 

The  FA.^  partially  concurs  with  the 
commenter's  request.  The  FAA  does  not 
find  it  necessary  to  revise  this  AD  to 
include  special  instructions  for 
airplanes  modified  with  another  AD. 
Operators  should  note  that  most  ,\D 
actions  address  modifications  affecting 
the  subject  area  of  the  AD  using  the  note 
that  appears  as  Note  1  of  this  AD.  which 
states.  "For  airplanes  that  have  been 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this 
AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative 
method  of  compliance  in  accordance 
with  paragraph  (d)  of  this  AD." 
However,  to  be  clear,  the  FAA  finds  that 
it  is  appropriate  in  this  case  to  clarifv' 
that  operators  of  airplanes  modified  by 
Boeing  Service  Bulletin  747-57A2303, 
Revision  1.  must  apply  for  an  alternative 
method  of  compliance,  in  accordance 
with  paragraph  (d)  of  this  AD.  if  they 
choose  to  comply  with  this  AD  using 
the  Part  2  optional  web  inspection.  Note 
3  has  been  added  to  this  AD 
accordingly 

Request  to  Delay  Issuance  of  Final  Rule 

One  commenter,  the  airplane 
manufacturer,  requests  that  the  FAA 
delay  issuance  of  the  proposed  AD  until 
a  new  revision  of  Boeing  Alert  Service 
Bulletin  747-57A2311  is  issued.  The 
commenter  describes  several  changes 
that  will  be  made  to  this  service 
bulletin,  which  is  referenced  as  the 
appropriate  source  of  service 
information  in  the  proposed  rule.  These 
changes  include: 

•  For  certain  airplanes  modified  by 
Boeing  Service  Bulletin  747-57A2303, 
the  compliance  threshold  for  inspecting 
certain  areas  will  be  extended.  (See 

■Request  to  Provide  for  Airplanes  With 
Replaced  Front  Spar  Web,  '  above.) 

•  The  type  of  inspection  will  be 
revised  for  certain  airplanes  on  which 
web  splice  plates  have  been  installed  by 
Boeing  Service  Bulletin  747-57A2303. " 
(See  "Request  to  Specifv'  Method  of 
Compliance  for  Modified  Airplanes." 
above.) 

•  The  inspection  area  will  be 
expanded. 

•  Instructions  for  terminating  action 
and  post-modification  inspections  will 
be  included. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  delay  the 
issuance  of  this  final  rule.  The  FAA 


finds  that,  in  view  of  the  criticality  of 
the  unsafe  condition  addressed  in  this 
AD.  it  would  be  inappropriate  to  delay 
issuance  of  this  AD  pending  receipt  of 
a  new  service  bulletin.  Once  the  new 
service  bulletin  has  been  approved,  the 
FAA  may  consider  further  rulemaking 
to  mandate  the  actions  in  that  bulletin. 
However,  note  that,  based  on  the 
requests  of  another  commenter,  changes 
have  been  made  to  this  AD  related  to  the 
first  two  items  listed  by  the  commenter. 
See  "Request  to  Provide  for  Airplanes 
With  Replaced  Front  Spar  Web"  and 
"Request  to  Specify  Method  of 
Compliance  for  Modified  Airplanes," 
above,  for  more  information  on  these 
changes. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  478  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  97  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  external  inspections  that  are  one 
option  for  compliance  with  this  AD  will 
take  approximately  48  work  hours  per 
airplane  (not  including  access  and 
close-up),  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  external 
inspections  on  U.S.  operators  is 
estimated  to  be  $2,880  per  airplane,  per 
inspection  cycle. 

In  lieu  of  accomplishment  of  the 
external  inspections,  this  AD  provides 
an  optional  web  inspection  that  takes 
approximately  50  work  hours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  optional  web 
inspection  on  U.S.  operators  is 
estimated  to  be  $3,000  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 


incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-25-12     Boeing:  Amendment  .39-12047. 
Docket  2000-NM-134-AD. 

Applicability:  Model  747  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-57A2311,  dated  )anuary  27.  2000; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
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subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  front  spar  web  of  the  wing,  which  could 
result  in  fuel  leaking  onto  an  engine  and  a 
consequent  fire,  accomplish  the  following: 

Repetitive  Inspections 

(a)  At  the  later  of  the  times  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  except 
as  provided  by  paragraph  (b)  of  this  AD, 
perform  the  Part  1  external  web  inspection — 
including  detailed  visual,  ultrasonic,  and 
high  frequency  eddy  current  (HFEC) 
inspections — to  detect  cracking  of  the  front 
spar  web  of  the  wing,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-57A2311, 
dated  January  27,  2000.  In  lieu  of  the  Part  1 
external  web  inspection,  accomplishment  of 
the  Part  2  optional  web  inspection  to  detect 
cracking — which  also  includes  detailed 
visual,  ultrasonic,  and  HFEC  inspections — in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-57A2311,  dated  January  27, 
2000,  is  acceptable  for  compliance  with  this 
paragraph.  Repeat  the  inspections  thereafter 
at  intervals  not  to  exceed  2,000  flight  cycles. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregulcu-ity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  Prior  to  the  accumulation  of  13.000 
total  flight  cycles  or  30,000  total  flight  hours, 
whichever  occurs  first. 

(2)  Within  18  months  after  the  effective 
date  of  this  AD. 

Note  3:  Operators  of  airplanes  modified  by 
Boeing  Service  Bulletin  747-57A2303, 
Revision  1,  dated  September  25,  1997;  as 
allowed  by  paragraph  (c)  of  AD  99-10-09. 
amendment  39-11162;  must  apply  for  an 
alternative  method  of  compliance,  in 
accordance  with  paragraph  (d)  of  this  AD,  if 
they  choose  to  use  the  Part  2  optional  web 
inspection  to  comply  with  paragraph  (a)  of 
this  AD. 

Exception  for  Modified  Airplanes 

(b)  For  airplanes  on  which  the  front  spar 
web  between  front  spar  station  inboard 
(FSSI)  668  and  FSSI  692  has  been  replaced 
with  a  shot-peened  front  spar  web  in 
accordance  with  AD  99-10-09,  amendment 
39-11162:  Within  13,000  flight  cycles  or 


30,000  flight  hours  after  the  replacement, 
whichever  occurs  first,  inspect  the  new 
section  of  the  front  spar  web  that  overlaps 
with  the  inspection  area  specified  in  Boeing 
Alert  Service  Bulletin  747-57A2311  (the  area 
between  front  spar  station  inboard  (FSSI)  668 
and  FSSI  684),  dated  )anuar>^  27.  2000.  and 
repeat  the  inspections  thereafter,  in 
accordance  with  paragraph  (a)  of  this  AD. 

Repair 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD.  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA;  or  in  accordance  with  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager.  Seattle 
ACO.  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager. 
Seattle  ACO.  as  required  by  this  paragraph, 
the  approval  letter  must  specifically 
reference  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FA.A  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-57A2311.  dated  January  27, 
2000.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
January  30,  2001. 


Issued  in  Renton.  Washington,  on 
December  14.  2000. 
Dorenda  D.  Baker, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  00-32407  Filed  12-22-00;  8:45  ami 

BILUNG  CODE  4S10-13-U 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 

Extension  of  TInoe  To  File  Annual 
Reports  for  Commodity  Pools 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("CFTC"  or 
"Commission")  is  adopting 
amendments  to  its  rules  to  permit 
commodity  pool  operators  ("CPOs")  to 
file  a  claim  for  an  extension  of  time  to 
file  a  pool's  annual  report  where  the 
pool  is  invested  in  other  collective 
investment  vehicles,  and  the  CPO 
cannot  obtain  the  information  its 
accoimtant  requires  about  the  collective 
investment  vehicles  in  time  for  the 
pool's  Annual  Report  to  be  prepared, 
audited,  and  distributed  by  the  due 
date. 

EFFECTIVE  DATE:  December  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  P  Walek,  Assistant  Director,  (202) 
418-5463,  electronic  mail: 
"kwalek@cftc.gov."  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
NW.,  Washington,  DC  20581. 
SUPPLEMENTARY  INFORMATION:  On 
November  7,  2000,  the  Commission 
proposed  to  amend  its  Rule  4.22  to 
permit  CPOs  to  file  a  claim  for  an 
extension  of  time  to  file  a  pool's  annual 
report  where  the  pool  is  invested  in 
other  collective  investment  vehicles, 
and  the  CPO  cannot  obtain  the 
information  its  accountant  requires 
about  the  collective  investment  vehicles 
in  time  for  the  pool's  Annual  Report  to 
be  prepared,  audited,  and  distributed  by 
the  due  date,' 

The  30-day  comment  period  expired 
on  December  7.  2000.  The  Commission 
received  four  comment  letters,  which 
generally  supported  the  proposed 
rulemaking. 

Two  commenters  expressed  the 
concern  that  a  CPO  that  has  filed  a 
notice  claiming  an  extension  of  time  to 
file  should  not  be  unnecessarily 
burdened  by  having  to  make  the  same 


'  65  FR  66663  (November  7,  2000) 
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claim  in  future  years.  One  of  these 
commenters  suggested  that,  in  the 
alternative,  the  Commission  uso 
language  contained  in  prior  staff  no- 
action  letters,  which  indicated  that  the 
Commission  staff  should  be  notified  if 
there  is  a  change  in  circumstances 
relating  to  the  relief  criteria.  The 
Commission  considered  this  approach 
in  the  proposed  rule,  recognizing  the 
need  to  balance  the  burden  of 
notification  with  the  need  to  ensure  that 
the  entity  still  qualified  for  the  relief 
The  rule  does  not  require  that  the  same 
claim  be  made  in  future  years.  Rather, 
the  rule  requires  that  the  CPO  simply 
confirm  that  the  circumstances 
necessitating  the  relief  c:ontinue  to 
applv  bv  restating  the  representations 
required  by  Rule'4. 22(0(2 l(iv). 
Permitting  the  CPO  to  file  the  statement 
at  the  same  time  as  the  annual  report 
minimizes  the  burden. 

Two  of  the  commenters  requested  that 
the  Commission  provide  clarification  of 
the  procedure  by  which  a  CPO  needing 
more  than  150  days  to  complete  an 
annual  report  could  request  an 
extension  of  time.  A  third  commenter 
requested  that  the  Commission  consider 
increasing  the  permitted  extension  to 
120  days,  or  210  days  following  the 
fiscal  year  end. 

Commission  staff  have  reviewed  past 
extension  requests  and  found  that  a 
substantial  majority  of  the  requesters 
have  indicated  that  they  can  complete 
their  Annual  Reports  within  150  days  of 
the  end  of  the  commodity  pool's  fiscal 
year.  The  new  extension  provisions  in 
Rule  4.22(f)(2)  are  intended  to  provide 
a  standardized  and  simplified  extension 
procedure  for  this  group  of  CPOs.  Onlv 
a  small  number  of  past  requests  have 
exceeded  the  150-day  period.  Therefore, 
in  the  unusual  event  that  a  CPO  is  not 
able  to  meet  the  requirements  for  this 
streamlined  procedure,  the  CPO  may 
request  an  extension  of  time  pursuant  to 
Rule  4.22(f)(1).  In  contrast  to  the 
procedures  of  Rule  4  22(f)(2),  under 
which  relief  may  be  obtained 
automatically  upon  the  filing  of  the 
required  notice  and  representations,  a 
request  under  Rule  4.22(0(1)  is  not 
granted  automatically,  and  must  include 
detailed  supporting  documentation  to 
justify'  the  need  for  the  extension. 
Additionally,  Section  140.99  of  the 
Commission's  regulations  provides  a 
mechanism  for  obtaining  relief  in  those 
cases  that  do  not  fall  within  the  bounds 
set  by  Rule  4.22(f)(1)  or  (f)(2). 

Finally,  one  commenter  suggested 
that  the  Commission  clarif\'  that  a  CPO's 
claim  for  an  extension  of  time  is 
effective  upon  receipt  of  the  claim  by 
the  CFTC.  The  word  "claim"  in  the  rule 
indicates  that,  if  all  the  relevant  criteria 


apply,  the  CPO  needs  only  to  file  the 
specified  notice  to  obtain  the  relief. 
Thus,  a  claim  made  pursuant  to  Rule 
4.22(f)(2)  is  effective  upon  receipt. 

The  rule  will  be  effective  upon 
publication  in  the  Federal  Register.-  It 
is  the  Commission's  intention  that  CPOs 
mav  follow  this  revised  rule  in  filing 
Annual  Reports  due  to  be  filed  in 
calendar  year  2001  for  fiscal  years 
ending  in  2000. 

Related  Matters 

A.  Rfguldton'  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA ').  5  U.S.C.  601-611  (1994). 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  The  Commission 
has  previously  established  certain 
definitions  of  "small  entities"  to  be  used 
bv  the  ("ommission  in  evaluating  the 
impact  of  its  rules  on  such  entities  in 
accordance  with  the  RFA. '  The 
Commission  previously  has  determined 
that  registered  CPOs  are  not  small 
entities  for  the  purpose  of  the  RFA.-*  In 
this  regard,  the  (Commission  notes  that 
it  did  not  receive  any  comments 
regarding  the  RFA  implications  of  the 
amendment  to  Rule  4.22(f). 

B.  Paperwork  Reduction  Act 

This  rule  (Section  4.22(f))  contains 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995."'  the  Commission  has 
submitted  a  copy  of  this  rule  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.*'  In  response  to  the 
Commission's  invitation  in  the 
proposed  rulemaking  to  comment  on 
any  potential  paperwork  burden 
associated  with  this  regulation,  no 
comments  were  received. 

List  of  Subjects  in  17  CFR  Part  4 

Brokers,  Commodity  futures. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and  in 
particular  sections  2(a)(1),  4l,  4m,  4n. 
4o.  and  8a,  7  U.S.C.  2,  61,  6m.  6n.  6o. 
and  12(a).  the  Commission  hereby 
proposes  to  amend  Chapter  I  of  Title  17 
of  the  Code  of  Federal  Regulations  as 
follows: 


I'hi.s  rule  ameadnieal  establishes  a  mechanism 
ti)  iibtain  an  exempliun  from  iHr  current  temporal 
rpquirenu'nts  of  Kiilc  4  22(0   .Aicordingly.  this  rule 
rtmendment  mav  be  made  effective  less  than  30 
[jdvs  after  its  publication  herein.  See  5  f  S.C. 
553(d)(l|, 

'47  FR  18618-18621  (April  30.  1982). 

M7  FR  18619-18620. 

■■Pub  L.  104-13  (May  13.  1995). 

"44  U.S.C  3504(h). 


PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

1 .  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  4.  fib,  6c:.  6l.  6m. 
6n,  6o.  12a.  and  23. 

2.  Section  4.22  is  amended  by: 

a.  Redesignating  paragraphs  (f)(1) 
introductory  text.  (f)(l)(i),  (f)(l)(ii). 
(fl(l)(iii).(n(l)(iv).and(n(l)(v)as 
(f)(l)(i)  introductory  text,  (f)(l)(i)(A), 
(n(l)(i)(B),(f){l)(i)(C).{mi)(i)(D),and 
(n(l)(i)(E): 

b.  Redesignating  paragraphs  (f)(2) 
introductory  text.  (fl(2)(i),  and  (f)(2)(ii) 
as  (f)(l)(ii)  introductory  text,  (f)(l)(ii)(A), 
and  (n(l)(ii){B): 

c.  Redesignating  paragraphs  (f)(3) 
introductory  text,  (f)(3)(i),  and  (f)(3)(ii) 
as  (f)(l)(iii)  introductory  text. 
(fl(l)(iii)(A).and(f)(l){iii){B);and 

d.  Adding  a  new  paragraph  {f)(2)  to 
read  as  follows: 

§  4.22    Reporting  to  pool  participants. 

***** 

(0*  *  * 

(2)  In  the  event  a  commodity  pool 
operator  finds  that  it  cannot  obtain 
information  necessary  to  prepare 
certified  financial  statements  for  a  pool 
that  it  operates  within  the  time  specified 
in  either  paragraph  (c)  of  this  section  or 
§4.7(b)(3)(i),  as  a  result  of  the  pool 
investing  in  another  collective 
investment  vehicle,  it  may  claim  an 
extension  of  time  under  the  following 
conditions: 

•  (i)  The  commodity  pool  operator 
must,  within  90  calendar  days  of  the 
end  of  the  pool's  fiscal  year,  file  a  notice 
with  National  Futures  Association  and 
the  Conunission.  except  as  provided  in 
paragraph  (f){2)(v)  of  this  section. 

(ii)  The  notice  must  contain  the  name, 
main  business  address,  main  telephone 
number  and  the  National  Futures 
Association  registration  identification 
number  of  the  commodity  pool  operator, 
and  name  and  the  identification  number 
of  the  commodity  pool. 

(iii)  The  notice  must  state  the  date  by 
which  the  Annual  Report  will  be 
distributed  and  filed  (the  "Extended 
Date  "),  which  must  be  no  more  than  150 
calendar  days  after  the  end  of  the  pool's 
fiscal  year.  "The  Annual  Report  must  be 
distributed  and  filed  by  the  Extended 
Date. 

(iv)  The  notice  must  include 
representations  by  the  commodity  pool 
operator  that: 

(A)  The  pool  for  which  the  Annual 
Report  is  being  prepared  has 
investments  in  one  or  more  collective 
investment  vehicles  (the 
"Investments"); 
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(B)  The  commodity  pool  operator  has 
been  informed  by  the  certified  public 
accountant  selected  to  audit  the 
commodity  pool's  financial  statements 
that  specified  information  establishing 
the  value  of  the  Investments  is 
necessary  in  order  for  the  accountant  to 
render  an  opinion  on  the  commodity 
pool's  financial  statements.  The  notice 
must  include  the  name  of  the 
accountant;  and 

(C)  The  information  specified  by  the 
accountant  cannot  be  obtained  in 
sufficient  time  for  the  Annual  Report  to 
be  prepared,  audited,  and  distributed 
before  the  Extended  Date. 

(v)  For  each  fiscal  year  following  the 
filing  of  the  notice  described  in    ■ 
paragraph  (f)(2)(i)  of  this  section,  the 
commodity  pool  operator  may  claim  the 
extension  of  time  by  filing  a  statement 
containing  the  representations  specified 
in  paragraph  {f)(2){iv)  of  this  section,  at 
the  same  time  as  the  pool's  Annual 
Report. 

(vi)  Any  notice  or  statement  filed 
pursuant  to  paragraph  (f)(2)  of  this 
section  must  be  signed  by  the 
commodity  pool  operator  in  accordance 
with  paragraph  (h)  of  this  section. 
***** 

Issued  in  Washington,  D.C..  on  December 
20.  2000  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  00-32856  Filed .12-22-00;  8:45  ami 

BILUNG  CODE  6351-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  352,  357,  and  385 
[Docket  No.  RIM99-1 0-000;  Order  No.  620] 

Revisions  to  and  Electronic  Filing,  of 
the  FERC  Form  No.  6  and  Related 
Uniform  Systems  of  Accounts 

Issued  December  13,  2000. 
AGENCY:  Federal  Energy  Regulatory 
Commission,  DEO. 
action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  of  its  regulations.  The 
Commission  is  revising  Form  6 
schedules  and  instructions  to  better 
meet  current  and  future  regulatory 
requirements  and  industry  needs; 
updating  Uniform  Systems  of  Accounts 
(USofA)  requirements  to  be  more 
consistent  with  current  Generally  v 
Accepted  Accounting  Principles 
(GAAP),  and  amending  its  regulations  to 


provide  for  the  electronic  filing  of  Form 
6  commencing  with  reporting  year  2000, 
due  on  or  before  March  31.  2001.  The 
Commission  has  tested  the  software  and 
related  elements  of  the  electronic  filing. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  January  25.  2001. 

ADDRESSES:  Office  of  the  Secretary', 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  C.  Lauermann  (Technical 
Information),  Office  of  the  Executive 
Director,  888  First  Street.  N.E., 
Washington,  D.C.  20426.  (202)  208- 
0087. 

Julia  A.  Lake  (Legal  Information).  Office 
of  General  Counsel.  888  First  Street, 
N.E.,  Washington,  D.C.  20426.  (202) 
208-2019. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Background 

III.  Discussion 

A.  Changes  to  the  Form  6  Reporting 
Threshold 

B.  Form  6  Revisions 

1.  General  Instructions  (Pdge  i-ii) 

2.  Definitions  (Page  iii) 

3.  Instruction's  for  Schedules  212-215 
(New  Title — Instructions  for  Schedules 
212-217)  (Page  211) 

4.  Carrier  Property  (Pages  212-213) 

5.  Depreciation  Base  and  Rales.  Undivided 
)oint  Interest  Property)  (Pages  214-215). 
Accrued  Depreciation — Carrier  Proper1\ 
(Page  216).  Accrued  Depreciation — 
Undivided  loint  Interest  Property  (Page 
217) 

6.  Noncarrier  Property  (Page  220] 

7.  Operating  Revenue  ,^c:cnunts  (At.c:ount 
600)  (Page  301) 

8.  Operating  Expense  .Accounts  (Account 
610)  (Pages  302-304) 

9.  Statistics  of  Operations  (Pages  600-6011 
and  Miles  of  Pipeline  Operated  at  End  of 
Year  (Pages  602-603) 

10.  .Annual  Cost  of  Ser\ice  Based  Analysis 
Schedule  (Page  700) 

11.  Miscellaneous  Items 

a.  Electronic  Filing  of  Form  6 

b.  Form  6  Reporting  .Ahernatives 

12.  Miscellaneous  Corrections 

IV.  Environmental  Statement 

V.  Regulatory  Flexibility  ,-\cl 

VI  Information  Collection  Statement 

VII.  Document  .\\ailability 

VIII.  Effective  Dale  and  Congressional 
Notification 

Regulatory  Text 

.■\ppendix  A — FERC  Form  No.  6;  .Annual 
Report  of  Oil 

Pipeline  Companies  Schedules 


I.  Introduction 

The  Federal  Energy  Regulator)' 
Commission  (Commission  or  FERC)  is 
revising  Parts  352.  357.  and  385  of  its 
regulations  to  revise  its  FERC  Form  No. 
6:  Annual  Report  of  Oil  Pipeline 
Companies  (Form  6)  schedules  and 
instructions  to  better  meet  current  and 
future  regulator)-  requirements  and 
industrv'  needs;  update  Uniform 
Systems  of  Accounts  (USofA) 
requirements  to  be  more  consistent  with 
current  Generally  Accepted  Accounting 
Principles  (GAAP):  and  am.end  its 
regulations  to  provide  for  the  electronic 
filing  of  Form  6  commencing  with 
reporting  year  2000.  due  on  or  before 
March  31,  2001.  The  Commission  has 
tested  the  software  and  related  elements 
of  the  electronic  filing  mechanism.  This 
rule  is  part  of  the  Commission's  ongoing 
program  to  update  and  eliminate 
burdensome  and  unnecessary 
accounting  and  reporting  requirements. 
These  changes  will  reduce,  by  about  25 
percent,  the  burden  on  regulated 
companies  for  maintaining  and 
reporting  information  under  the 
Commission's  regulations. 

II.  Background 

In  1977.  the  responsibility  to  regulate 
oil  pipeline  companies  was  transferred 
to  the  Commission  from  the  Interstate 
Commerce  Commission  (ICC).'  In 
accordance  with  the  transfer  of 
authority,  the  Commission  was 
delegated  the  responsibility  under 
section  1  of  the  Interstate  Commerce  Act 
(49  U.S.C.  1)  to  regulate  the  rates  and 
charges  for  transportation  of  oil  by 
pipeline  and  establish  valuation  of  those 
pipelines,  and  under  section  20  of  that 
Act  to  require  pipelines  to  file  annual 
reports  of  information  necessan.'  for  the 
Commission  to  exercise  its  statutory 
responsibilities. - 

The  ICC  developed  the  Form  P  to 
collect  information  on  an  annual  basis 
to  enable  it  to  carry  out  its  regulation  of 
oil  pipeline  companies  under  the 
Interstate  Commerce  Act.  A 
comprehensive  review  of  the  reporting 
requirements  for  oil  pipeline  companies 


■  .S('(  tiun  402(b)  of  the  DepHrtmeiit  of  Energy 
Qrsdiuzatiun  .-\[t  (DOE  .\rX).  42  l'..S,C.  7172.  " 
providfs  liial.  ■■|tlherp  are  hereby  transferred  to,  and 
vested  in.  the  C^ummission  all  functions  and 
authority  of  the  interstate  Commerce  Commission 
or  any  offii.er  of  c umpcinenl  of  such  Commission 
where  the  regulatorx  function  establishes  rates  or 
charges  for  the  transportation  of  oil  by  pipeline  or 
established  the  yaluation  of  any  such  pipeline." 

•The  Secretary  of  Energy  delegated  to  the 
Commission  the  auth(>rit\  under  the  Interstate 
Commerce  .■\ct  whu  h  was  fonnerly  vested  in  the 
ICC.  Rs  that  statute  relates  "\i,  the  transportation  of 
oil  pipeline  tn  the  extent  that  such  '    *   *  Istatule 
isl  not  transferred  to.  and  vested  in,  FERC  by 
Section  402(b)  ot  the  DOE  Act  •    •    •■  (DelegHlion 
Order  No.  0204-1.  Oct.  1.  1977). 
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was  performed  on  September  21.  1982. 
when  the  Commission  issued  Order  Nu 
260  '  revising  the  former  ICC  Form  P. 
"Annual  Report  of  (-arriers  by  Pipeline" 
and  redesignating  it  as  FERC  Form  No. 
6.  '  .\nnual  Report  of  Oil  Pipeline 
Companies.  '  In  1994.  the  Commission 
addressed  additional  revisions  to  the 
Form  6  in  Order  Nos.  571  and  571-A.^ 
including  adding  a  new  page  700  The 
information  inc:ludcd  in  the  Form  6  was 
determined  at  that  time  to  be  the 
minimum  necessar\'  for  .Shippers  to 
assess  filed  rate  changes  under  Order 
No.  561.^ 

In  Order  .No.  .561,  the  Commission 
adopted  an  inde.xing  methodology  to 
regulate  oil  pipeline  rate  changes  as 
well  as  certain  alternative  rate-changing 
methodologies  where  a  Pipeline  or  a 
Shipper  could  justify  a  departure  from 
the  inde.xing  methodology  The 
Commission  found  that  this  indexing 
methodology  would  simplify  and 
thereby  expedite  the  process  of 
changing  rates.  Under  the  Commission's 
indexing  methodology,  oil  pipeline 
Shippers  play  a  more  active  role  in 
monitoring  the  application  of  the 
Commission's  rate  indexing 
methodology.  Unlike  Shippers  in  the 
natural  gas  and  electric  industries 
regulated  by  the  Commission,  oil 
pipeline  Shippers  bear  a  greater  burden 
in  proving  that  proposed  indexed  rate 
changes  are  unjust  and  unreasonable. 
Moreover,  when  a  Shipper  attempts  to 
justify  a  complaint  against  an  existing  or 
grandfathered  rate,  it  must  satisfy  a 
substantial  evidentiary-  burden  before  a 
hearing  and  formal  discovery  rights  are 
granted.  This  burden  requires  an  in- 
depth  analysis  of  oil  pipelines'  cost  and 
revenue  data. 

.\s  a  result  of  the  shift  in 
responsibilities  and  the  specific 
information  requirements  outlined  in 
Commission  Rule  206 ''  for  a  protest  or 
complaint,  the  Commission  makes  the 
following  changes  to  Form  6 
information  collection  in  this  final  rule 


'CJrder  No.  260.  47  FR  42327  (Sept.  27,  1982); 
FERC  .Stats.  &  Regs.  I  Regulations  Preambles  1982- 
19«5|  1  30,397  (Sept.  21,  1982). 

^OrderNo.  571,  59  FR  59137  (Nov,  16,  1994), 
FERC  Stat.s  &  Regs.  (Regulations  Preambles  |anu.iry 
1991— June  1996|"1  31,006  (Oct.  28,  1994).  Order 
No.  571-A.  60  FR  356  (Jan  4.  1995).  FERC  Stats 
&  Regs.  I  Regulations  Preambles  |anuar\'  1991-|une 
199611  31.012  (Dec.  28.  1994). 

''  Revisions  to  Oil  Pipeline  Regulations  Pursuant 
to  the  Energy  Policy  Act  of  1992.  Order  No.  561 . 
58  FR  58753  (Nov.  4.  1993)  FERC  Stats.  &  Regs. 
(Regulations  Preambles  Januarv  1991-|une  1996)  1 
30.985  (Oct.  22.  1993):  Order  No.  561-.A.  59  FR 
40243  (Aug.  8.  1994)  FERC  Stats.  &  Regs. 
jRegulations  Preambles,  lanuary  1991-June  1996]  1 
31,000  11994),  affirmed.  Association  of  Oil  Pipelines 
V.  FERC.  83  F.3d  1424  (D.C.  Cir.  1996). 

» 18  CFR  385.206. 


On  )ulv  27,  2000.  the  Commission 
issued  a  notice  of  proposed  rulemaking 
(N(JPR)  in  Docket  No.  RM99-1 0-000." 
The  Commission  received  six  comments 
on  the  NOPR  representing  oil  pipeline 
companies  and  oil  pipeline  shippers." 

III.  Discussion 

The  Commission  is  revising  Part 
357 — Annual  Special  or  Periodic 
Reports:  Carriers  Subject  to  Part  I  of  the 
Interstate  Commerce  Act  for  pipeline 
carriers  subject  to  the  provisions  of 
section  20  of  the  Interstate  Commerce 
Act.  For  the  most  part,  these  revisions 
amend  the  annual  filing  requirements 
and  raise  the  minimal  filing  threshold 
for  the  Form  6.  The  Commission  is  also 
revising  the  Form  6  instructions  and 
schedules  to  clarif\'  definitions  and 
general  instructions,  eliminate  duplicate 
reporting  requirements,  remove  and 
consolidate  schedules,  update  current 
schedules,  and  revise  current  schedules. 
Therefore,  the  final  rule  lowers  the 
reporting  burden  on  relatively  small 
companies  and  clarifies  the  Form  6 
reporting  requirements  which  promotes 
consistent  reporting  practices  among 
pipeline  carriers.  Since  the  Form  6  is 
intended  to  be  both  a  financial  and 
ratemaking  document.'*  the  final  rule 
ensures  that  the  Commission  has  the 
financial,  operational,  and  ratemaking 
information  needed  to  carry  out  its 
regulatory  responsibilities  to  monitor 
the  oil  pipeline  industry'  in  a 
dynamically  changing  environment. 
Respondents  to  the  NOPR  commended 
the  Commission's  efforts  in  generally 
reducing  the  burden  to  the  pipeline 
industrv  while  providing  a  balanced 
approach  to  the  need  for  information  by 
oil  pipeline  shippers  and  providing  for 
electronic  submissions  of  the  Form  6. 
However,  several  respondents  had 
differing  opinions  on  the  necessity  for 
additional  information  requirements  on 
several  of  the  Form  6  pages  and  several 
definitions  and  thresholds.  Topics 
addressed  in  the  NOPR  that  were  agreed 
to  or  accepted  by  industry  are  not 
commented  upon  in  this  final  rule. 
Specific  topics  requiring  a  Commission 
response  to  industry's  comments  are 
addressed  below. 


'65  FR  50376  (Aug.  17.  2000). 

"Association  of  Oil  Pipe  Lines  (A(JHL).  Marathon 
A-shJand  Pipe  Line  LLC  (Marathon).  Equilon 
Pipeline  Company  LLC  (Equilon).  Williams 
Pipe-line  Company  (Williams).  Sinclair  Oil 
Corporation  (Sinclair).  The  Societv  for  the 
(^reservation  of  Oil  Pipeline  Shippers  (SPOPS). 

■•Cost  of  Service  Reporting  and  Filing 
Requirements  for  Oil  Pipelines.  FEKC!  .Slats.,  ii  Regs 
[Reg.s.  Preambles,  1991-1996]  1  31,006  at  31,169 
and  FERC  Form  No.  6.  p.  i,  Roman  Numeral  I. 


A.  Changes  to  the  Form  6  Reporting 
Threshold 

Sinclair  Oil  Corporation  (Sinclair) 
argued  that  raising  the  reporting 
threshold  for  submission  of  a  complete 
Form  6  from  S350.000  to  Si  .000,000 
would  be  excessive  and  contribute  to 
distortions  in  the  data.  Sinclair  believes 
that  a  reporting  threshold  of  Si. 000, 000 
is  too  high  and  eliminates  too  many 
companies.  Sinclair  recommends  raising 
the  reporting  threshold  to  $500,000  in 
order  to  reduce  the  reporting  burden  for 
smaller  companies  and  prevent 
inconsistencies  in  data  reported. 

Upon  further  review,  the  Commission 
believes  that  Sinclair's  statement  has 
merit  and  grants  its  request  to  raise  the 
reporting  threshold  to  $500,000  rather 
than  the  proposed  Si. 000. 000.  In  this 
final  rule,  the  Commission  is  requiring 
jurisdictional  oil  pipeline  companies 
with  annual  jurisdictional  operating 
revenues  greater  than  S350.000  but  less 
than  $500,000  for  each  of  the  three 
previous  calendar  years  to  prepare  and 
file  pages  1 — 'Identification  and 
Attestation,"  301 — "Operating  Revenue 
Accounts  (Account  600)."  and  700 — 
"Annual  Cost  of  Service  Based  Analysis 
Schedule"  of  the  Form  6  on  or  before 
March  31  of  each  year.  Also,  the 
Commission  requires  those 
jurisdictional  oil  pipeline  companies 
with  annual  jurisdictional  operating 
revenues  of  $350,000  or  less  for  each  of 
the  three  previous  calendar  years  are 
required  to  prepare  and  file  with  the 
Commission  pages  1 — "Identification 
and  Attestation"  and  700 — "Annual 
Cost  of  Service  Based  Analysis 
Schedule"  of  FERC  Form  No.  6  on  or 
before  March  31  of  each  year  for  the 
previous  calendar  year. 

B  Form  6  Revisions. 

1.  General  Instructions  (Page  i-ii).^" 

Williams  Pipeline  Company 
(Williams)  questioned  the  requirement 
to  report  in  whole  dollar  amounts  rather 
than  rounding  to  the  nearest  thousand, 
Williams  claims  that  "reporting  dollars 
below  the  thousand  dollar  threshold 
provides  no  incremental  benefit,"  and 
that  companies  small  enough  to  fall 
below  the  $500  threshold  would  also  be 
below  the  Form  6  reporting  threshold. 

The  Commission  believes  that 
rounding  dollars  to  the  nearest  thousand 
may  inaccurately  reflect  the  operations 
of  smaller  companies.  If  oil  pipeline 
companies  are  permitted  to  round  to  the 
nearest  thousand  the  Commission  will 
not  know  whether  a  number  is  not 


'"Note:  The  page  numbers  referred  to  throughout 
the  final  rule  reference  the  page  numbers  in  the 
revised  Form  6. 
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reported  because  the  value  is  zero  or  the 
value  is  rounded  down  to  zero.  In 
addition,  rounding  to  whole  dollar 
amounts  ensures  consistency  with  other 
Commission  filings,  including  FERC 
Forms  1  and  2,  Therefore,  Williams 
suggested  revision  to  the  whole  dollar 
reporting  requirement  is  denied, 

2,  Definitions  (Page  iii) 

The  Association  of  Oil  Pipe  Lines 
(AOPL),  Equilon  Pipeline  Company, 
LLC  (Equilon),  Marathon  Ashland  Pipe 
Line  Company,  LLC  (Marathon),  and 
Williams  stated  that  the  definition  of  an 
"undivided  joint  interest  pipeline"  as  "a 
common  carrier  by  pipeline  controlled 
by  more  than  one  common  carrier"  was 
inconsistent  with  the  meaning  of  the 
term  in  the  industry  and  would  apply  to 
all  joint  interest  pipelines,  not  just  those 
that  are  "undivided"  joint  interest. 
AOPL  stated  that  an  undivided  joint 
interest  pipeline  was  not  a  legal  entity. 
Rather  it  was  a  "legal  fiction"  created  to 
cover  situations  where  several  common 
carrier  pipelines  had  "a  separate  and 
distinct  property  interest,  as  opposed  to 
shareholder  interest,  in  a  single  physical 
pipeline."  Marathon  proposed  defining 
an  "undivided  joint  interest  pipeline" 
as  "physical  pipeline  property  owmed  in 
undivided  joint  interest  by  more  than 
one  person/entity."  The  Commission 
agrees  with  Marathon  and  adopts  the 
recommended  definition.'^ 

3,  Instructions  for  Schedules  212-215 
(New  Title — Instructions  for  Schedules 
212-217 (Page  211) 

Marathon  does  not  support  excluding 
undivided  joint  interest  pipelines  from 
schedules  212  amd  213.  Marathon  argues 
that  the  schedules  should  reflect 
carriers'  total  company  activity  within 
the  property  accounts.  The  Commission 
believes  that  total  company  data  can  be 
obtained  by  adding  the  data  on  pages 
212-213  to  the  data  on  pages  214-215. 
Shippers  that  want  to  contest  a  rate 
need  the  undivided  joint  interest 
pipeline  information  separated  from  the 
total  carrier  property  information.  The 
Commission  maintains  its  position  to 
require  separate  reporting  of  undivided 
joint  interest  pipeline  information, 

4,  Carrier  Property  (Pages  212-213) 

AOPL,  Williams,  and  Equilon  believe 
that  accounting  for  carrier  property  by 
gathering,  tnmk  and  general  facilities  is 
"an  undue  burden  and  unwarranted," 
AOPL  disagrees  with  the  Commission's 
stated  purpose  for  requiring  such  a 
breakout.  12  AOPL  states  that  few 


'  FERC  Form  No.  6,  p.  iii.  New  Instruction  No. 


13. 
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depreciation  studies  are  requested  and 
that  the  "benefit  to  be  gained  by 
breaking  these  costs  out  by  gathering, 
trunk  and  general  facilities  *   *   *  is 
small  and  *   *   *  not  enough  to  offset  the 
burden."  AOPL  argues  that  the 
requested  breakout  for  depreciation 
purposes  can  be  readily  obtained  after  a 
depreciation  study  is  requested. 
Additionally,  AOPL  states  that  shippers 
participating  in  the  rulemaking  stated 
that  they  did  not  need  such  information. 

Marathon,  on  the  other  hand,  had  no 
objection  to  breaking  out  carrier 
property  by  gathering,  trunk  and  general 
facilities,  and  Sinclair  endorsed 
medntaining  the  distinctions  between 
gathering,  trunk  and  delivery  lines. 
Sinclair  stated  that  the  information  is 
invaluable  to  shippers  in  understanding 
and  analyzing  the  financial  data 
reported  by  pipeline  companies. 

The  Commission  believes  that  the 
carrier  property  information  broken  out 
by  gathering,  trunk  and  general  facilities 
is  vital  in  order  to  determine  whether  a 
full  depreciation  study  should  be 
requested,  and  to  assist  the  shipper  in 
meeting  its  burden  to  show  that  a  rate 
should  be  set  for  full  hearing  and 
investigation.  Therefore,  the 
Commission  maintains  the  requirement 
to  provide  carrier  property  information 
by  gathering,  trunk,  and  general 
facilities. 

5.  Depreciation  Base  and  Rates 

Undivided  Joint  Interest  Property) 
(Pages  214-215). 

Accrued  Depreciation-Carrier 
Property  (Page  216). 

Accrued  Depreciation — Undivided 
Joint  Interest  Property)  (Page  21 7). 
AOPL,  Williams,  Equilon.  Marathon 
believe  that  undivided  joint  interest 
property  should  only  be  reported 
separately  if  the  depreciation  rates  differ 
from  that  of  the  carrier's  other  assets. 
AOPL  states  that  if  the  undivided  joint 
interest  property  is  depreciated  at  the 
same  rate  as  the  carrier's  other  assets  the 
carrier  should  only  be  required  to  make 
a  statement  to  that  effect.  AOPL 
contends  that  the  Commission's 
assertion  that  depreciation  rates  vary 
among  the  classes  of  property  '  ■*  is  rarely 
true.  In  addition.  Marathon  believes  that 
there  should  be  a  carrier  property 
threshold  of  $10  million  for  any 
undivided  joint  interest  property  that 
must  be  reported  separately. 

The  Commission  believes  that  even  if 
the  depreciation  rate  is  the  same  for 
both  carrier  property  and  undivided 
joint  interest  property,  the  breakout  of 
undivided  joint  interest  pipeline  base 


13  65  FR  50376  (Aug,  17,  2000).  IV  FERC  Stats.  S 
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information  is  needed  in  its  own  right. 
Carrier  property  and  accrued 
depreciation  data  is  used  not  only  for 
depreciation  studies,  but  is  needed  to 
calculate  a  rate  base  to  determine  items 
such  as  rate  of  return  and  income  taxes 
in  a  cost  of  service  analysis.  The 
Commission  believes  that  even  if 
depreciation  rates  rarely  vary  among  the 
different  classes  of  property,  that  is 
hardly  a  reason  not  to  require  the 
numbers  to  be  shown  separately.  As  to 
Marathon's  suggested  threshold  of  $10 
million  in  undivided  joint  interest 
property  before  reporting  that 
information  separately,  the  Commission 
believes  that  a  $10  million  threshold 
would  render  the  data  on  undivided 
joint  interest  pipelines  useless.  The 
Commission,  therefore,  maintains  the 
requirement  to  identify  undivided  joint 
interest  property  separately,  and  denies 
the  request  to  require  such 
identification  only  when  the 
depreciation  rate  is  different  than  the 
carrier  property  or  more  than  $10 
million. 

6.  Noncarrier  Property  (Page  220) 

Williams  requests  that  the 
Commission  abandon  the  requirement 
to  report  detailed  cost  information  of 
noncarrier  property  and  income  from 
noncarrier  property.  Williams  states  that 
the  Commission  is  concerned  with 
activities  related  to  the  transportation  of 
oil  in  interstate  commerce  and  that 
nonjurisdictional  activities  of  a  pipeline 
are  of  no  concern  to  the  Commission  or 
shippers.  Williams  also  states  that  it  is 
inappropriate  to  require  companies  to 
divulge  nonjurisdictional  information  to 
competitors. 

The  Commission  needs  information 
related  to  noncarrier  property  for 
ratemaking  proceedings,  settlements, 
and  discovery.  Additionally,  the 
Commission  uses  the  information  to 
ascertain  whether  joint  costs  have  been 
allocated  properly  between  carrier  and 
noncarrier  property.  In  order  to  reduce 
the  burden  to  jurisdictional  companies, 
the  Commission  has  raised  the  reporting 
threshold  from  $250,000  to  $1,000,000. 
Therefore,  the  Commission  denies 
Williams'  request  to  abandon  the 
reporting  requirement  for  noncarrier 
property. 

7.  Operating  Re\enue  Accounts 
(Account  600)  (Page  301) 

.■\OPL,  Williams,  and  Equilon 
disagree  with  the  Commission's 
requirement  to  distinguish  between 
crude  oil  and  product  movements, 
stating  that  this  distinction  is  without 
relevance.  AOPL  argues  that  companies 
that  operate  both  crude  and  product 
lines  do  not  break  their  costs  down 
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between  the  two  commodities.  AOPL 
believes  that  the  Commission's  assertion 
that  companies  must  maintain  such  an 
accounting  distinction  under  Statements 
of  Financial  Accounting  Standards 
(SFAS)  No.  131— Disclosures  about 
Segments  of  an  Enterprise  and  Related 
Information  is  misguided.  AOPL  states 
that  many  of  the  carriers  reporting  tu 
FERC  are  not  publicly  held  and  do  not 
report  to  the  Securities  and  Exchange 
Commission  so  they  are  not  covered 
underfSFAS  131.  AOPL  recommends 
that  if  the  Commission  continues  to 
require  cost  allocation  between  crude 
and  product  systems,  the  burden  should 
onlv  be  imposed  on  pipelines  that  carry 
more  than  10  percent  of  the  other 
commodity. 

In  addition,  AOPL  believes  that 
pipelines  should  not  be  required  to 
allocate  revenues  among  gathering, 
trunk  and  delivery  systems.  AOPL  states 
that  when  the  Commission  examines 
function  for  purposes  of  cross- 
subsidization  it  obtains  the  information 
it  needs  directly  from  the  carrier, 
making  mandatory  Form  6  reporting  an 
unwarranted  burden. 

Marathon,  however,  does  not  oppose 
the  reporting  of  revenue  data  by  crude 
oil  and  product  movements  or  by 
gathering,  trunk  and  delivery  systems. 
Sinclair  approves  of  reporting  the 
distinctions  between  crude  oil  and 
product  lines  by  gathering,  trunk  and 
deliver,'  lines.  Sinclair  states  that  the 
separate  reports  are  invaluable  for 
analyzing  financial  data  and  vital  to  the 
analysis  of  the  performance  of  the 
ceiling  price  index 

AOPL  recommends  the  Commission 
reconsider  its  NOPR  decision  not  to 
revise  page  301  to  include  prior  year 
information.'''  AOPL  states  that  adding 
prior  year  information  would  bring  page 
301  into  alignment  with  other  Form  6 
schedules  and  would  facilitate  review  of 
revenue  data. 

The  Commission  finds  that  there  are 
significant  differences  between  crude 
and  product  lines  in  the  way  they 
operate,  the  markets  they  serve,  and  the 
costs  they  incur,  necessitates  the 
reporting  of  such  revenues  separately. 
Pipelines,  also,  recognize  these 
differences  in  their  oil  pipeline  tariffs 
which  clearly  distinguish  between 
services  and  rates  for  crude  or  product 
transportation.  The  Commission 
believes  that  it  is  essential  for  a  shipper 
who  is  trying  to  allocate  costs  and 
revenues  to  specific  facilities,  and 
match  those  facilities  with  a  pipeline's 
different  services  (gathering,  trunk  or 
delivery,  crude  or  product),  to  know 
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what  functions  the  facilities  serve.  The 
Commission  believes  that  a  proper 
allocation  is  important  to  the  shipper 
regardless  of  the  percentage  of  crude  or 
product  transported.  Therefore,  the 
Commission  denies  the  request  to 
eliminate  the  distinctions  between 
crude  oil  or  product  lines  and  gathering, 
trunk  or  delivery  lines.  Additionally, 
the  Commission  denies  the  request  to 
require  only  those  companies  that  carry 
more  than  10  percent  of  either  crude  oil 
or  product  to  allocate  their  costs 
between  the  different  product  lines. 
However,  the  Commission  agrees  with 
AOPL  that  requiring  carriers  to  report 
prior  year  revenues  will  facilitate  review 
of  revenue  data  while  not  adding  an 
additional  burden  to  the  industry  and 
has  revised  page  301  to  include  this 
requirement. 

8.  Operating  Expense  Accounts 
(Account  610)  (Pages  302-304) 

AOPL.  Williams,  and  Equilon  argue 
that  separate  crude  and  product  service 
accounting  should  not  be  required  of 
companies  that  carry  less  than  10 
percent  of  either  commodity.  AOPL  also 
objects  to  the  requirement  to  allocate 
costs  by  gathering,  trunk  or  delivery, 
stating  that  this  information  is  not 
needed  to  functionalize  costs  or  analyze 
rates. 

As  stated  in  our  response  to  Operating 
Revenue  Accounts  above,  the 
Commission  believes  that  it  is  essential 
for  a  shipper  who  is  trying  to  allocate 
costs  and  revenues  to  specific  facilities, 
and  match  those  facilities  with  a 
pipeline's  different  services  (gathering, 
trunk  or  delivery,  crude  or  product),  to 
know  what  functions  the  facilities  serve. 
The  Commission  believes  that  a  proper 
allocation  is  important  to  the  shipper 
regardless  of  the  percentage  of  crude  or 
product  transported.  Therefore,  the 
Commission  maintains  the  requirement 
to  distinguish  between  crude  oil  or 
product  lines  and  gathering,  trunk  or 
delivery  lines,  and  denies  the  request  to 
allow  companies  that  carry  less  than  10 
percent  of  either  crude  oil  or  product  to 
be  relieved  of  the  separate  reporting 
requirement. 

Sinclair  states  that  two  new 
subcategories  consisting  of  "direct  '  and 
"indirect"  expenses  be  created  within 
the  operations  and  maintenance 
accounts.  Sinclair  argues  that  it  needs 
this  more  precise  information  to 
determine  if  there  is  a  need  for  a  further 
evaluation  of  proposed  tariff  changes. 
The  Commission  sees  no  benefit  and 
Sinclair  has  provided  no  compelling 
arguments  for  further  burdening 
pipelines  with  the  additional 
requirement  of  subdividing  the 
operations  and  maintenance  accounts 


into  "direct"  and  "indirect"  expenses. 
Pipelines  are  already  required  to 
aggregate  significant  indirect  costs  such 
as  employee  benefits  and  taxes  in 
separate  accoimts  in  the  general  expense 
group  of  accounts.  This  information 
should  be  sufficient  to  determine  if 
there  is  a  need  for  a  further  evaluation 
of  proposed  tariff  changes.  Therefore, 
the  Commission  denies  Sinclair's 
request. 

9.  Statistics  of  Operations  (Pages  600- 
601)  and  Miles  of  Pipeline  Operated  at 
End  of  Year  (Pages  602-603) 

AOPL,  Williams,  and  Equilon  state 
that  the  Commission  should  not  change 
the  reporting  of  volumes  moved  on 
undivided  joint  interest  pipelines  as  the 
operator  of  an  undivided  joint  interest 
pipeline  is  not  privy  to  company  tariffs 
and  volumes  shipped  under  those 
tariffs.  AOPL  states  that  if  the 
Commission  wants  to  be  able  to  track 
the  volumes  shipped  on  an  undivided 
joint  interest  pipeline,  that  information 
must  be  provided  by  each  of  the 
individual  owners. 

The  Commission  believes  that  the 
changes  to  the  instructions  for  reporting 
volumes  moved  are  appropriate  but 
agrees  with  AOPL  that  they  have  not 
clearly  indicated  the  Commission's 
intentions.  Therefore,  the  instructions 
are  revised  to  ensure  that  volumes 
moved  on  undivided  joint  interest 
pipelines  operated  by  others  are 
reported.  The  last  sentence  in 
Instruction  No.  2  is  revised  to  read  "Any 
barrels  received  into  a  pipeline  owned 
by  the  respondent,  but  operated  by 
others,  should  be  reported  separately  on 
additional  pages  (For  example  600a- 
601a,  600b-60lb,  etc.),"  and  Instruction 
No.  3  has  been  reorganized  and  the  final 
sentence  revised  to  read  "Any  barrels 
delivered  out  of  a  pipeline  owned  by  the 
respondent,  but  operated  by  others, 
should  be  reported  separately  on 
additional  pages  (For  example  600a- 
601a.  600b-60lb.  etc.)," 

In  order  to  be  consistent  in  the 
reporting  of  mileage  and  volumes 
reported  for  undivided  joint  interest 
property  operated  by  others,  pages  602 
and  603  have  been  revised  to  include  a 
reporting  category  for  undivided  joint 
interest  property  owned  by  respondents, 
but  operated  by  others, 

10.  Annual  Cost  of  Service  Based 
Analysis  Schedule  (Page  700) 

AOPL,  Williams,  Equilon,  and 
Marathon  opposed  requiring  pipelines 
to  file  additional  cost  of  service 
information  as  proposed  in  the  NOPR, 
specifically  lines  1  through  8  on  Form 
6,  page  700.  AOPL  suggests  shippers 
have  several  sources  of  information, 
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such  as  a  pipeline's  tariff  and  the 
existing  Form  6,  that  provides  sufficient 
information.  On  the  other  hand,  Sinclair 
and  the  Society  for  the  Preservation  of 
Oil  Pipeline  Shippers  (SPOPS)  supports 
the  NOPR  proposal  to  require  a 
breakdown  of  the  total  cost  of  service, 
but  urges  the  Commission  to  require 
additional  cost  of  service  reporting  not 
only  by  the  company  as  a  whole,  but 
also  for  each  system.  SPOPS  also  urges 
the  Commission  to  require  pipelines  to 
report  "Return  on  Equity,"  which  the 
Commission's  NOPR  does  not  propose 
to  collect. 

Sinclair  urges  the  Commission  to 
augment  the  current  reporting 
requirements  of  page  700  by  requiring 
pipelines  to  report  total  cost  of  service, 
operating  revenues,  throughput  in 
barrels,  and  throughput  in  barrel  miles 
on  a  system-by-system  basis.  In  addition 
to  requesting  cost  of  service  reporting  by 
system.  Sinclair  asks  the  Commission  to 
require  those  companies  with  multiple 
forms  of  rate  regulation  to  report 
separate  cost  of  service,  revenue, 
expense  and  throughput  data  on  the 
portion  of  operations  still  subject  to  the 
indexing  methodology. 

The  Commission  believes  that  the 
proposed  page  700  breakdown  is  a 
reasonable  compromise  in  this  instance. 
Therefore,  the  Commission  adopts 
revised  page  700  data  requirements 
identified  on  Line  Nos.  1  through  8  in 
order  to  balance  the  competing  needs  of 
pipelines  and  shippers  in  the  regulation 
of  oil  pipelines. 

The  stated  piupose  of  page  700  is  to 
provide  a  means  whereby  a  shipper  can 
determine  whether  a  pipeline's  cost  of 
service  or  per-barrel/mile  costs  is  so 
substantially  divergent  from  the 
revenues  produced  by  its  cost  of  service 
rates  to  warrant  a  challenge  that  requires 
the  pipeline  to  justify  its  rates. ^^  In 
Order  No.  571,  the  Commission  rejected 
requests  that  the  data  reported  on  page 
700  include  separate  cost  of  service 
information  for  each  individual 
system,!  "5  and  stated  that  page  700  was 
not  intended  to  require  a  pipeline  to 
demonstrate  with  precision  its  cost  of 
service  attributable  to  each  individual 
system  it  operates,!^  Consistent  with  our 
decision  in  Order  No,  571,  the 
Commission  denies  suggestions  by 
shippers  that  pipelines  be  required  to 
file  separate  cost  of  service  information 
for  each  individual  system  and 
additional  information  specifying  debt 
and  equity  components. 


'5  FERC  Stats.  &  Regs.  1 31,006  at  31,168  (1991- 
1996). 

•»W.  at  31.169. 
"/d  at  31.168. 


Form  6,  page  700,  Instruction  2 
requires  that  values  for  the  components 
of  the  existing  data  requirements  (Total 
Cost  of  Service  on  Line  No.  9)  be 
computed  on  a  total  company  basis 
consistent  with  Commission  Opinion 
No.  154-B  et  al.  methodology. 
Instruction  3  requires  the  reporting  of 
total  company  revenue  (Total  Interstate 
Operating  Revenue)  on  Line  No,  10, 

AOPL  states  that  current  total  cost  of 
service  under  Opinion  No  154-B  does 
not  equate  to  total  company  costs, 
asserting  that  cost  of  service  consists  of 
those  costs  related  to  the  pipeline's 
jurisdictional  services,  AOPL  argues 
that  respondents'  values  on  page  700 
should  only  reflect  jurisdictional  cost  of 
service  and  revenues,  AOPL  does  not 
object  to  providing  total  revenue 
information,  but  states  total  revenue 
information  is  not  identical  to  Opinion 
No,  154-B  cost  of  service. 

SPOPS  asserts  that  the  Commission 
can  only  address  jurisdictional  rates  in 
its  determinations  and,  therefore,  it 
should  be  matching  total  company  costs 
with  total  company  revenues,  SPOPS 
argues  that  the  numbers  on  page  700  are 
understated  since  the  current  page  700 
compares  total  cost  of  service  and  only 
pipeline  revenues,  SPOPS  also  argues 
that  pipelines  could  manipulate  the 
jurisdictional  cost  of  service  to  fit 
revenues  by  including  nonjurisdictional 
revenues.  SPOPS  recommends  the 
Commission,  aS  proposed  in  the  NOPR. 
require  pipelines  to  report  total 
company  revenues  along  with  total 
company  cost  of  service. 

The  Commission  agrees  that  revenues 
reported  on  Line  No,  10  of  page  700 
should  reflect  only  jurisdictional 
revenues,  not  nonjurisdictional 
revenues.  Therefore.  Line  10  of  page  700 
is  revised  to  require  pipelines  to  report 
"Total  Interstate  Operating  Revenues.  " 
as  reported  on  page  301.  bringing  it  in 
sync  with  the  reporting  requirements 
specified  in  Instruction  2, 

SPOPS  states  that  the  Commission 
cannot  call  upon  shippers  to  prove  a 
particular  rate  is  not  just  and  reasonable 
without  the  information  necessary  to 
ascertain  the  cost  of  service  allocated  to 
that  rate.  Form  6,  page  700,  Instruction 
7  requires  a  pipeline  to  make  its  cost  of 
service  workpapers  available  for 
inspection  when  requested  by  the 
Commission  or  its  staff.  Commission 
Order  No.  571  stated  that  the  use  of  page 
700  should  be  limited  and  should  not  be 
misleading.'"  The  information  on  page 
700  was  intended  to  be  a  preliminary- 
screening  tool  for  pipeline  rate  filings. 
As  such,  page  700  provides  a  means 


whereby  a  shipper  can  determine 
whether  a  pipeline's  cost  of  service  is  so 
substantially  divergent  from  the 
revenues  produced  by  its  rates  to 
warrant  a  challenge  that  requires  the 
pipeline  to  justify  its  rates.  The 
Commission  clarifies  the  circumstances 
under  which  a  pipeline  is  required  to 
provide  supporting  workpapers  for  data 
reported  on  page  700,  The  workpapers 
must  fully  support  all  amounts  reported 
on  page  700  including  but  not  limited 
to  the  total  company  Opinion  154-B 
calculations  and  all  of  its  associated 
components,  total  company  revenues, 
including  allocations  of  costs  and 
revenues  between  jurisdictional  and 
nonjurisdictional  facilities/ser\'ices.  and 
between  interstate  and  intrastate 
services,  and  all  assumptions  made  for 
the  Opinion  154-B  calculations  and 
cross-references  to  underlying  source 
documents.  Additionally,  the 
Commission  revises  Instruction  7  to 
state  that  "A  respondent  may  be 
requested  by  the  Commission  or  its  staff 
to  provide  its  workpapers  which 
support  the  data  reported  on  page  700." 

SPOPS  urges  the  Commission  to 
require  the  filing  of  total  company  cost 
of  service  as  proposed  in  the  NOPR.  and 
to  reconsider  its  stated  position  to  play 
a  less  active  role  in  monitoring  and 
overseeing  pipeline  rates  and 
practices.'''  The  NOPR  raised  the 
Commission's  recently  adopted 
complaint  procedures  as  well  as  recent 
interpretations  of  the  "changed 
circumstances"  requirements  of  the 
EPAct  as  reasons  to  expand  page  700 
reporting. 

AOPL  disagrees  with  shippers'  need 
for  adequate  information  in  complaint 
proceedings  and  notes  that  since  the 
new.  more  stringent  complaint 
procedures  became  effective,  eight 
complaints  have  been  set  for  hearing.-" 
Further.  AOPL  argues  that  nothing  has 
changed  since  Order  Nos.  561  and  571 
were  issued.  Specifically.  AOPL  asserts 
the  number  of  recent  complaints 
suggests  that  shippers  don't  need  better 
information;  and  that  total  volume,  cost 
and  revenue  information  currently 
available  to  shippers  is  sufficient  to 
meet  the  Commission's  "changed 
circumstances"  tests. 

As  stated  previously,  page  700  was 
designed  as  a  preliminary  screening  tool 
for  pipeline  rate  filings.  It  provides  a 


'"  FERC  Stats.  &  Regs.  1131.006  at  31.169  (1991- 
1996). 


■•h5  FR  .'iOSrf)  {.\un.  17.  20001,  iV  FERC  StaLs.  & 
Kfgs   ^32.553  at  3:1.943-4  duly  27.  2U00). 

-■"The  (Aimmission  noles  that  more  than  half  of 
lh(^sc  ( omplainls  werf  filed  by  various  shippers 
against  Sri'P.  LI'  whic  h  were  virtually  nJcnlical  in 
the  issues  rai.sed  in  their  rnmplainls.  Consequently, 
these  I omplaints  are  not  good  examples  of  why 
shippers  do  not  neeii  t)etter.  more  complete 
information. 
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means  for  a  shipper  to  determine 
whether  a  pipeline's  cost  of  service  or 
per-barrel/mile  cost  is  so  substantially 
divergent  from  the  revenues  produced 
by  its  rates  to  warrant  a  challenge  that 
requires  the  pipeline  to  justify  its  rates. 
The  Conunission  believes  that  the 
additional  information  provided  on  the 
new  page  700  provides  the  information 
necessar\-  to  monitor  the  reasonableness 
of  a  pipeline's  filed  rates  and  will 
further  enable  a  shipper  to  challenge  a 
pipeline's  rates. 

11.  Miscellaneous  Items 

a.  Electronic  Filing  of  Form  6.  In  the 
NOPR,  the  Commission  proposed 
requiring  electronic  filing  of  the  Form  6 
with  conforming  paper  copies 
commencing  with  the  report  for 
calendar  year  2000.  due  on  or  before 
March  31.  2001.  No  industry'  comments 
were  received  in  opposition  to  this 
proposal.  Therefore,  the  Commission 
implements  the  Form  6  electronic  filing 
requirement  with  issuance  of  this  final 
rule.  Additionally,  respondents  should 
identif\'  an  electronic  filing  technical 
contact  and  inform  the  Secretary'  of  the 
contact's  name,  telephone  number  and 
e-mail  address  by  the  effective  date  of 
this  final  rule.  Any  changes  to  this 
information  should  be  submitted  to  the 
Secretar\'. 

b.  Form  6  Reporting  Alternatives. 
Williams  expressed  its  disappointment 
that  the  Commission  ignored  industry's 
initiative  to  shift  to  GA.AP  financial 
statements,  and  encouraged  the 
Commission  to  continue  exploring  a 
shift  to  a  reporting  format  that  is 
consistent  with  other  financial  reviews. 
AOPL  and  Marathon  support  the 
Commission's  efforts  to  align  the 
Uniform  System  of  Accounts  (L'SofA) 
with  GA.AP  requirements,  but  feel  that 
uniformity  of  accounting  systems  among 
oil  pipeline  companies  is  more 
important  to  the  industry  than  the  filing 
format  for  the  information. 


As  stated  in  the  NOPR,  this  final  rule 
updates  the  USofA  regulations  to  reflect 
Statements  of  Financial  Accounting 
Standards.-'  The  Commission  believes 
these  changes  simplify  the  Form  6. 
reduce  the  overall  reporting  burden  on 
pipeline  companies,  and  result  in  more 
consistent  industry  reporting  while 
providing  the  Commission  the 
information  it  needs  to  regulate  the  oil 
industry.  The  Commission  will  consider 
future  changes  to  the  Form  6  based  on 
changes  to  the  Statements  of  Financial 
Accounting  Standards. 

12.  Miscellaneous  Corrections 

After  issuance  of  the  NOPR,  it  was 
noted  that  a  change  was  proposed  to  the 
regulatory  text  under  the  Instructions 
for  Carrier  Property  Accounts  for 
Instruction  3-3.  This  was  done 
inadvertently.  No  changes  to  this 
instruction  are  planned  at  this  time. 

IV.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment. ^-^  No 
environmental  consideration  is 
necessar\'  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended,'  *  and  also 
for  information  gathering,  analysis,  and 
dissemination. '•'  The  final  rule  does  not 
substantially  change  the  effect  of  the 
underlying  legislation.  However,  the 
final  rule  makes  changes  to  Form  6.  and 
also  impacts  information  gathering. 
Accordingly,  no  environmental 
considerations  are  necessarv'. 

V.  Regulatory  Flexibility  Act 

The  (A)mmission  received  no 
comments  on  its  certification,  in  the 
NOPR.  that  the  proposed  rule  would  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities 
and  that  an  initial  Regulatory  Flexibility 
Act  (RFA)  2^  analysis  is  not  required. 

In  Mid-Tex  Elect.  Coop.  v.  FERC,  772 
F.  2d  327  (D.  C.  Cir.  1985),  the  court 
found  that  Congress,  in  passing  the 
RFA,  intended  agencies  to  limit  their 
consideration  "to  small  entities  that 
would  be  directly  regulated"  by 
proposed  rules.  Id.  at  342.  The  court 
further  concluded  that  "the  relevant 
economic  impact'  was  the  impact  of 
compliance  with  the  proposed  rule  on 
regulated  small  entities."  Id.  at  342. 

This  final  rule  will  not  have  an 
adverse  impact  on  small  entities,  nor 
will  it  impose  upon  them  any 
significant  costs  of  compliance.  Rather, 
this  rule  will  significantly  reduce  the 
reporting  burden  on  relatively  small 
companies  by  raising  the  reporting 
threshold,  and  promote  consistent 
reporting  practices  among  pipeline 
carriers.  Most  filing  entities  regulated  by 
the  Commission  do  not  fall  within  the 
RFA's  definition  of  a  small  entity. ^e 
Therefore,  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VI.  Information  Collection  Statement 

The  following  collection  of 
information  contained  in  this  final  rule 
was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995.2^ 
FERC  identifies  the  information 
provided  under  Part  352  and  §  357.2  as 
FERC  Form  No.  6. 

Public  Reporting  Burden:  Estimated 
Annual  Burden. 

The  final  rule  establishes  new 
reporting  requirements,  modifies 
existing  reporting  requirements  and 
eliminates  those  requirements  that  are 
no  longer  applicable.  The  burden  for 
complying  with  this  proposed  rule  are 
as  follows: 


Data  collection 


Numtjer  of 
respondents 


Number  of 
respond 


Hours  per 
response 


Total 
annual 
hours 


FERC  Form  6        

129 
11 
19 

1 ^^ 

1 
1 
1 

119 
10 
11 

15.351 

(Pages  1  &  700)          

110 

(Pages  i   301  &  700)  _ 

209 

Totals        

159 

1 

99 

15,670 

-■■•  65  FR  50J76  l.-\ug.  17.  2000).  IV  FERC  Slat.s.  & 
Regs.  132.553  at  33.964  (July  27,  20O0). 

--  Regulations  Implementing  National 
Environmental  Policy  .\i:t,  S2  FR  47897  (Dec,  17. 
19871:  FERC  Stats.  &  Regs.  130.783  (Dec.    10.  1987) 


-''18LFR  380.4(a)(2)(ii). 
"18CFR  380.4(a)(5). 
"5U.S.C.  601-612. 

2»5  U.S.C.  601(3).  citing  to  section  3  of  the  Small 
Business  Act.  15  U.S.C.  632.  Section  .i  of  the  Small 


Business  Act  defines  a  "small-business  concern"  as 
a  business  which  is  independently  owned  and 
operated  and  which  is  not  dominant  in  its  field  of 
operation. 

2' 44  U.S.C  35071d). 
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Total  Annual  Hoiu-s  for  collections 
(Reporting  +  Record  keeping,  (if 
appropriate))  =  15,670  houjs. 

"The  simplified  filing  requirements 
under  the  final  rule  and  the  reduced 


number  of  filings  per  year  result  in  a 
reduction  of  5,141  hours  per  year  from 
the  revised  OMB  burden  inventory'  for 
the  above  data  collection. 


Information  Collection  Costs:  The 
Commission  projected  the  average 
annualized  costs  for  all  respondents  to 
complv  with  these  requirements  to  be: 


I 


Data  collection 


Annualized  cap- 
ital/start-up costs 


Annualized  costs 
(operations  & 
maintenance) 


Total  annualized 
costs 


FERC  Form  No.  6 


SO.OO 


S840.341 


S840.341 


(For  129  respondents  completing  the  FERC  Form  No.  6,  the  cost  per  company  would  be  S6.382,  pages  1  &  700  =  $536  and  pages  1    301  & 
700  =  $590). 


The  OMB  regulations  require  OMB  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule.^s 
Accordingly,  pursuant  to  OMB 
regulations,  the  Commission  has 
provided  notice  of  information 
collections  to  OMB. 

Title:  FERC  Form  No.  6,  Annual 
Report  of  Oil  Pipeline  Companies. 

Action:  Proposed  Data  Collection. 

OMB  Control  No.:  1902-0022. 

The  regulated  entity  shall  not  be 
penalized  for  failure  to  respond  to  this 
collection  of  information  unless  the 
collection  of  information  displays  a 
valid  OMB  control  number. 

Respondents:  Businesses  or  other  for 
profit. 

Frequency  of  Responses:  Annually. 

Necessity  of  Information:  The  final 
rule  revises  the  Commission's 
requirements  contained  in  18  CFR  Parts 
352.  357,  and  385.  This  rule  revises 
Form  6  schedules  and  instructions  to 
better  meet  current  and  future 
regulatory  requirements  and  industry 
needs;  updates  the  USofA  requirements 
to  be  more  congruent  with  current 
GAAP  accoimting;  and  amends 
regulations  to  provide  for  the  electronic 
filing  of  Form  6  commencing  with 
reporting  years  2000,  due  on  or  before 
March  31,  2001.  The  Commission  uses 
the  information  for  administration  of  the 
Interstate  Commerce  Act  and  in  various 
rate  proceedings. 

Internal  Review:  The  Commission  has 
assured  itself,  by  means  of  its  internal 
review,  that  there  is  specific,  objective 
support  for  the  burden  estimates 
associated  with  the  information 
requirements.  The  Commission's  staff 
uses  the  data  for  compliance  reviews  on 
the  financial  conditions  of  regulated 
companies.  These  requirements  conform 
to  the  Commission's  plan  for  efficient 
information  collection,  commimication, 
and  management  within  the  oil  pipeline 
industry.  Data  will  contribute  to  well- 
informed  decision-making  and 
streamlined  workload  processing. 
Interested  persons  may  obtain 
information  on  the  reporting 


i"  5  CFR  1320. n. 


requirements  by  contacting  the 
following: 

Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Phone:  (202)  208- 
1415,  fax:  (202)  208-2425,  email: 
mike.miller@ferc.fed.  us. 

For  submitting  comments  concerning 
the  collection  of  information  and  the 
associated  burden  estimates,  please 
send  your  comments  to  tlie  contact 
listed  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  emd  Regulatory  Affairs, 
Washington,  DC  20503.  [Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone  (202) 
395-7318,  fax:  (202)  395-7285). 

Vn.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  £uid/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  (http:// 
www.ferc.fed.us)  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5  p.m.  Eastern  time) 
at  888  First  Street,  N.E..  Room  2 A. 
Washington,  DC  20426. 

From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14, 
1994. 
— CIPS  can  be  accessed  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document 
will  be  available  on  CEPS  in  ASCII 
and  WordPerfect  8.0  format  for 
viewing,  printing,  and/or 
downloading. 
— RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16,  1981. 


Documents  fi-om  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
documents  back  to  November  16, 
1981,  are  also  ayailable  from  RIMS- 
on-the-Web;  requests  for  copies  of 
these  and  other  older  dociunents 
should  be  submitted  to  the  Public 
Reference  Room. 

User  assistance  is  available  for  RIMS, 
CIPS,  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (E-Mail  to 
WebMaster@ferc.fed.us)  or  the  Public 
Reference  Room  at  (202)  208-1371  (E- 
Mail  to 
public. referenceroom@f ere. fed. us). 

During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CIPS.  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 

VIII.  Effective  Date  and  Congressional 
Notification 

This  Final  Rule  will  take  effect 
January'  25,  2001.  The  Commission  has 
determined,  with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs,  of 
the  Office  of  Management  and  Budget, 
that  this  rule  is  not  a  "major  rule  " 
within  the  meaning  of  Section  251  of 
the  Small  Business  Regulators- 
Enforcement  Fairness  Act  of  1996.28 
The  Conmiission  will  submit  the  Final 
Rule  to  both  houses  of  Congress  and  the 
General  Accounting  Office. '" 

List  of  Subjects 

18  CFR  Part  352 

Pipelines,  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 


2«5L'.S.C.  804(2). 
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18  CFR  Part  357 

Pipelines.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

18  CFR  Part  385 

.Administrative  practice  and 
procedure.  Elecrtric  power.  Penalties. 
Pipelines.  Reporting  and  recordkeeping 
requirements. 

Bv  \he  ("(.irnniKsion. 
Oavid  P.  Boergers, 
Secretary. 

In  consideration  of  the  foregoing,  the 
("ommission  amends  Parts  352,  357  and 
385  Chapter  I.  Title  18  of  the  Code  of 
Federal  Regulations,  as  follows; 

PART  352— UNIFORM  SYSTEMS  OF 
ACCOUNTS  PRESCRIBED  FOR  OIL 
PIPELINE  COMPANIES  SUBJECT  TO 
THE  PROVISIONS  OF  THE 
INTERSTATE  COMMERCE  ACT 

1  The  Authority  citation  for  Part  352 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  60502:  49  App.  II.S.C. 

\-8r,  (1M8H; 

2-4.  In  Part  352.  in  List  of  Instructions 
and  Accounts.  Definitions.  Definition 
30.  paragraphs  (e)  through  (h)  and 
paragraph  (j)  are  revised  to  read  as 
follows: 

Definitions. 


30. 


•    *    * 


(e)  Temporary  difference"  means  a 
difference  between  the  tax  basis  of  an 
asset  or  liabilitv  and  its  reported  amount 
in  the  financial  statements  that  will 
result  in  taxable  or  deductible  amounts 
in  future  years  when  the  reported 
amount  of  the  asset  or  liability  is 
recovered  or  settled,  respectively.  Some 
events  recognized  in  financial 
statements  do  not  have  tax 
consequences.  Certain  revenues  are 
exempt  from  taxation  and  certain 
expenses  are  not  deductible.  Events  that 
do  not  have  tax  consequences  do  not 
give  rise  to  temporary  differences. 

(f)  "Deductible  temporarv  difference" 
means  temporary  differences  that  result 
in  deductible  amounts  in  future  vears 
when  the  related  asset  or  liability  is 
recovered  or  settled,  respectively. 

(gl  "Deferred  tax  asset"  means  the 
deferred  tax  consequences  attributable 
to  deductible  temporary  differenc:es  and 
carry-forwards.  A  deferred  tax  asset  is 
measured  using  the  applicable  enacted 
tax  rate  and  provisions  of  the  enacted 
tax  law.  A  valuation  allowance  should 
be  recognized  if  it  is  more  likely  than 
not  fa  likelihood  of  more  than  50 
percent)  that  some  portion  or  all  of  the 
deferred  tax  asset  will  not  be  realized. 


(h)  "Deferred  tax  liability  '  means  the 
deferred  tax  consequences  attributable 
to  taxable  temporary  differences.  A 
deferred  tax  liability  is  measured  using 
the  applic:able  enacted  tax  rate  and 
prt)visions  of  the  enacted  tax  law. 
***** 

(j)  "Tax  allocation  within  a  period" 
means  the  process  of  allocating  income 
tax  expense  applicable  to  a  given  period 
among  continuing  operations, 
discontinued  operations,  extraordinary 
items,  and  items  c:harged  or  credited 
directly  to  shareholders'  equity. 
***** 

5  In  Ceneral  Instructions.  Instruction 
1-6.  paragraph  (d)  is  revised  as  follows: 

1-6  Extraordinary:  unusual  or 
infrequent  items,  prior  period 
adjustments,  discontinued  operations 
iind  accounting  changes. 
***** 

(d)  Prior  Period  Adjustments.  The 
correction  of  an  error  in  the  financial 
statements  of  a  prior  period  and 
adjustments  that  result  from  realization 
of  income  tax  benefits  of  preacquisition 
loss  carryforwards  of  purchased 
subsidiaries  shall  be  accounted  for  as 
prior  period  adjustments  and  excluded 
from  the  determination  of  net  income 
from  the  current  year  All  other 
revenues,  expenses,  gains,  and  losses 
recognized  during  a  period  shall  be 
included  in  the  net  income  of  that 
perioil 
***** 

fi  In  General  Instructions.  Instruction 
1-12,  paragraph  (a)  is  amended  by 
removing  the  words  "where  material 
timing  differences  (see  definition  30(e)) 
occur  between  pretax  accounting 
income  and  taxable  income"  and 
inserting,  in  their  place,  the  words  "to 
all  material  temporary  differences  (see 
definition  30(e))  between  the  tax  basis  of 
an  asset  or  liability  and  its  reported 
amount  in  the  financial  statements  that 
will  result  in  taxable  or  deductible 
amounts  in  future  years". 

7  In  (General  Instructions.  Instruction 
1-12.  paragraphs  (b)  and  (c)  are  revised 
to  read  as  follows: 

1-12  Accounting  for  income  taxes. 
***** 

(b)  Under  the  interperiod  tax 

allocation  method  of  accounting  a 
deferred  tax  liabilitv  or  asset  is  to  be 
recognized  for  all  temporar\'  differences 
(see  definition  30(e))  that  result  in 
taxable  amounts  in  future  years  when 
the  related  asset  or  liability  is  recovered 
or  settled.  Deferred  taxes  are  classified 
as  current  or  mmcurrent  based  on  the 
classification  of  the  related  asset  or 
liability.  A  carrier  shall  apply  the 
applicable  enacted  tax  rate  in 


determining  the  amount  of  deferred 
taxes.  The  carrier  shall  adjust  its 
deferred  tax  liabilities  and  assets  for  the 
effect  of  the  change  in  tax  law  or  rates 
in  the  period  that  the  change  is  enacted 
The  adjustment  shall  be  recorded  in  the 
proper  deferred  tax  balance  sheet 
accounts  based  on  the  nature  of  the 
temporary  difference  and  the  related 
classification  requirements  of  the 
account. 

(c)  An  entity  shall  record  the  income 
tax  effects  of  a  net  operating  loss 
carryforward  or  a  tax  credit 
carryforward  as  a  deferred  tax  asset  in 
the  year  the  loss  occurs.  In  the  event 
that  it  is  more  likely  than  not  (a 
likelihood  of  more  than  50  percent)  that 
some  portion  of  its  deferred  tax  assets 
will  not  be  realized,  a  carrier  shall 
reduce  the  asset  by  a  valuation 
allowance.  The  valuation  allowance 
should  be  recorded  in  a  separate 
subaccount  of  the  deferred  tax  asset 
account.  The  carrier  shall  disclose  full 
particulars  as  to  the  nature  and  amount 
of  each  type  of  operating  loss  and  tax 
credit  carryforward  in  the  notes  to  its 
financial  statements. 

8.  In  General  Instructions,  Instruction 
1-12.  paragraph  (e)  is  amended  by 
removing  the  words  "Accumulated 
deferred  income  tax  credits"  and 
adding,  in  their  place,  the  words 
"Accumulated  Deferred  Income  Tax 
Liabilities". 

9.  In  Instructions  for  Balance  Sheet 
Accounts,  Instruction  2-7  is  revised  to 
read  as  follows: 

Instructions  for  Balance  Sheet 
Accounts 
***** 

2-7  Contingent  assets  and  liabilities. 

(a)  A  contingency  is  an  existing 
condition,  situation,  or  set  of 
circumstances  involving  uncertainty  as 
to  possible  gain  or  loss  to  a  carrier  that 
will  ultimately  be  resolved  when  one  or 
more  future  events  occur  or  fail  to 
occur.  Resolution  of  the  uncertainty 
may  confirm  the  acquisition  of  an  asset 
or  the  reduction  of  a  liability  or  the  loss 
or  impairment  of  an  asset  or  the 
incurrence  of  a  liability. 

(b)  An  estimated  loss  from  a 
contingent  liability  shall  be  charged  to 
income  if  it  is  probable  that  an  asset  had 
been  impaired  or  a  liability  had  been 
incurred  and  the  amount  of  the  loss  can 
be  reasonably  estimated.  The  carrier 
shall  disclose  in  a  footnote  in  its  annual 
report  any  accrued  contingent  liabilities, 
along  with  any  contingent  liabilities  not 
meeting  both  conditions  for  accrual  if 
there  is  a  reasonable  possibility  that  a 
liability  may  have  been  incurred. 

(c)  Contingent  assets  should  not  be 
reflected  in  the  accounts.  The  carrier 
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shall  disclose  in  a  footnote  in  its  annual 
report  any  contingencies  that  might 
result  in  an  asset. 

10.  In  Instructions  for  Carrier  Property 
Accounts,  Instruction  3-5,  paragraph  (a) 
is  amended  by  removing  the  words 
"except  that  the  related  labor  expense 
shall  be  charged  to  the  maintenance 
expense  account". 

1 1 .  In  Instructions  for  Operating 
Revenues  and  Operating  Expenses, 
Instruction  4—4,  paragraph  (a)  is  revised, 
paragraph  (b)  is  removed,  and  paragraph 
(c)  is  redesignated  as  paragraph  fb)  to 
read  as  follows: 

Instructions  for  Operating  Revenues 
and  Operating  Expenses 
4-4  Expense  classification.  *   *   * 
(a)  Operations  and  maintenance 
expense.  This  group  of  accounts 
includes  all  costs  directly  associated 
with  the  operation,  repairs  and 
maintenance  of  property  devoted  to 
pipeline  operations  including 
scheduling,  dispatching,  movement,  and 
delivery  of  crude  oil,  oil  products  and 
other  commodities. 
***** 

12.  In  Balance  Sheet  Accounts,  a  new 
Account  14-5  is  added  to  read  as 
follows: 

Balance  Sheet  Accounts 
14-5  Accumulated  provision  for 
uncollectible  accounts. 

This  account  shall  be  credited  with 
amounts  provided  for  losses  on  notes 
and  accounts  receivable  which  may 
become  uncollectible,  and  also  with 
collections  on  accounts  previously 
charged  hereto.  This  account  shall  be 
charged  with  any  amounts  which  have 
been  found  to  be  impractical  of 
collection. 

13.  In  Balance  Sheet  Accounts, 
Account  19-5  is  revised  to  read  as 
follows: 

Balance  Sheet  Accounts 

19-5  Deferred  income  tax  ctssets. 

(a)  This  account  shall  include  the 
portion  of  deferred  income  tax  assets 
and  liabilities  relating  to  current  assets 
and  liabilities,  when  the  balance  is  a  net 
debit. 

(b)  A  net  credit  balance  shall  be 
included  in  Account  59,  Deferred 
income  tax  liabilities, 
***** 

14.  In  Balance  Sheet  Accounts, 
Account  45  is  revised  to  read  as  follows: 

Balance  Sheet  Accounts 

**"*** 

45  Accumulated  deferred  income  tax 
assets. 

This  account  shall  include  the 
amount  of  deferred  taxes  determined  in 
accordance  with  instruction  1-12  and 
the  text  of  Account  64,  Accumulated 


deferred  income  tax  liabilities,  when  the 
balance  is  a  net  debit. 

***** 

15.  In  Balance  Sheet  Accounts, 
Account  59  is  revised  to  read  as  follows: 

Balance  Sheet  Accounts 

***** 

59  Deferred  income  tax  liabilities. 

(a)  This  account  shall  include  the 
portion  of  deferred  income  tax  assets 
and  liabilities  relating  to  current  assets 
and  liabilities,  when  the  balance  is  a  net 
credit. 

(b)  A  net  debit  balance  shall  be 
included  in  Account  19-5.  Deferred 
income  tax  assets. 
***** 

16.  In  Balance  Sheet  Accounts, 
Account  64,  the  title  is  amended  by 
removing  the  word  "credits"  and 
adding,  in  its  place,  the  word 
"liabilities":  in  paragraph  (a),  by 
removing  the  words  "material  timing 
differences  (see  definitions  30  (g)  and 
(e))  originating  and  reversing  in"  and 
adding,  in  their  place,  the  words 
"changes  in  material  temporary 
differences  (see  definition  30(e)) 
during;"  in  paragraph  (d).  by  removing 
the  word  "unamortized"  and  removing 
the  word  "timing"  and  adding,  in  its 
place,  the  word  "temporary":  and  in 
Notes  A  and  B  to  Account  64,  by 
revising  the  text  to  read  as  follows: 

Balance  Sheet  Accounts 

64  Accumulated  deferred  income  tax 
liabilities. 
***** 

Note  A:  The  portion  t)t  deferred  assets  and 
liabilities  relating  to  current  assets  and 
liabilities  should  likewise  be  classified  as 
current  and  included  in  Account  19-5. 
Deferred  lnc:ome  Tax  .Assets,  or  Account  59. 
Deferred  Income  Ta.x  Liabilities,  as 
appropriate. 

Note  B:  This  account  shall  include  a  net 
credit  balance  onlv.  .\  net  debit  balance  shall 
be  rec:orded  in  .Account  45.  .AccumulHled 
deferred  income  tax  assets. 


17.  In  Operating  Expenses,  the  title 
"Operations"  is  revised  to  read 
"Operations  and  Maintenance"  and 
Accounts  300.  310.  and  320  are  revised 
and  Accounts  350  and  390  are  added  to 
read  as  follows: 

Operating  Expenses 

Operations  and  Maintenance 

300  Salaries  and  wages. 

This  account  shall  include  the  salaries 
and  wages  (including  pay  for  holidays, 
vacations,  sick  leave  and  similar  payroll 
disbursements)  of  supervisor^'  and  other 
personnel  directly  engaged  in 
transportation  operations  and  the 
maintenance  and  repair  of 
transportation  property. 


310  Materials  and  supplies. 

This  account  shall  include  the  cost  of 
materials  applied  in  the  repair  and 
maintenance  of  transportation  property. 
The  salvage  value  of  materials  reco\ered 
in  maintenance  work  shall  be  credited 
to  this  account.  This  account  shall  also 
include  the  cost  of  supplies  consumed 
and  expended  in  operations  and  in 
support  of  the  maintenance  activity. 

320  Outside  ser\-ices. 

This  account  shall  include  the  cost  of 
operating  and  maintenance  ser\'ices 
provided  by  other  than  company  forces 
under  contract,  agreement,  and  other 
arrangement.  The  cost  of  service 
performed  by  affiliated  companies  shall 
be  segregated  within  the  account 
***** 

350  Rentals. 

This  account  shall  include  the  cost  of 
renting  property  used  in  the  operations 
and  maintenance  of  carrier 
transportation  ser\'ice,  such  as  complete 
pipeline  or  segment  thereof,  office 
space,  land  and  buildings,  and  other 
equipment  and  facilities. 

390  Other  expenses. 

This  account  shall  include  the 
expenses  of  aircraft,  vehicles,  and  work 
equipment  used  in  support  of 
operations  and  maintenance  activities: 
travel,  lodging,  meals,  memberships, 
and  other  expenses  of  operating  and 
maintenance  employees:  and  other 
related  operating  and  maintenance 
expenses  that  are  not  defined  or 
classified  in  other  accounts. 

18.  In  Operating  Expenses,  the 
undesignated  centerhead. 
"Maintenance"  and  Accounts  400,  410, 
420  and  430  are  removed. 

19.  In  Operating  Expenses.  General. 
Accounts  510.  530.  and  550  are  revised 
and  Account  590  is  added  to  read  as 
follows: 

Operating  Expenses 
***** 

510  Materials  and  supplies. 

This  account  shall  include  the  cost  of 
materials  and  supplies  consumed  and 
expended  for  administration  and 
general  services. 
***** 

530  Rentals. 

This  account  shall  include  the  cost  of 
renting  property  used  in  the 
administration  and  general  operations  of 
c:arrier  transportation  service,  such  as 
complete  pipeline  or  segment  thereof, 
office  space,  land  and  buildings,  and 
other  equipment  and  facilities. 
***** 

550  Employee  benefits. 

This  account  shall  include  the  cost  to 
the  carrier  of  annuities,  pensions,  and 
benefits  for  active  or  retired  employees. 
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their  beneficiaries  or  designees 
Contributions  to  health  or  welfare  funds 
or  payment  for  similar  benefits  to  or  on 
behalf  of  employees  shall  be  included 
herein  Premiums,  to  the  extent  bornn 
by  the  carrier,  for  group  life,  health. 
accident  and  other  beneficial  insurance 
for  employees  shall  also  be  included  in 
this  account. 
«         *         «         *         ♦ 

590  Other  expenses. 

This  account  shall  include  the  cost  of 
expenses  expended  for  administrative 
and  general  services  including,  the 
expenses  of  aircraft,  vehicles,  and  work 
equipment  used  for  general  purposes; 
travel,  lodging,  meals,  memberships, 
and  other  expenses  of  general 
employees  and  officers;  utilities 
services;  and  all  other  incidental  general 
expenses  not  defined  or  classified  in 
other  accounts. 

20  In  Income  Accounts,  Account  671, 
paragraph  (a)  is  amended  by  removing 
the  words  "all  material  timing 
differences  {see  definitions  30  (g)  and 
te))  originating  and  reversing  in.  '  and 
adding,  in  their  place,  the  words 

changes  in  material  temporar\'  timing 
differences  (see  definition  30(e)) 
during". 

21  In  Income  Accounts.  Account  695. 
is  amended  by  removing  the  words 
"timing  differences  caused  by 
recognizing  an  item  in  the  account 
provided  for  extraordinary  items  in 
different  periods  in  determining 
accounting  income  and  taxable  income" 
and  adding,  in  their  place,  the  words 
"temporary  differences  caused  by 
recognizing  an  item  in  the  account 
provided  for  extraordinary'  items". 

22.  In  Income  Accounts,  Account  696. 
is  amended  by  removing  the  words 
"debits  or  credits  for  the  current 
accounting  period  for  inc:.)me  taxes 
deferred  currently,  or  for  amortization  of 
income  taxes  deferred  in  prior 
accounting  periods"  and  adding,  in 
their  place,  the  words  "the  deferred  tax 
expense  or  benefit  related  to  temporarv 
differences  ' 

PART  357— ANNUAL  SPECIAL  OR 
PERIODIC  REPORTS:  CARRIERS 
SUBJECT  TO  PART  I  OF  THE 
INTERSTATE  COMMERCE  ACT 

1.  The  Authority  citation  for  Part  357 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7101-7352:  49  U.S.C. 
60502;  49  App.  U.S.C.  l-«5  (1988). 

2.  Section  357.2  is  revised  to  read  as 
follows: 


§  357.2    FERC  Form  No.  6,  Annual  Report 
of  Oil  Pipeline  Companies. 

(a)  Who  must  file  (1)  Each  pipeline 
carrier  subjet;!  to  the  provisions  of 
section  20  of  the  Interstate  Commerce 
Act  whose  annual  jurisdictional 
operating  revenues  has  been  S500.000  or 
more  for  each  of  the  three  previous 
c:alendar  years  must  prepare  and  file 
with  the  Commission  copies  of  FERC 
Form  No.  6.  "Annual  Report  of  Oil 
Pipeline  Companies."  pursuant  to  the 
General  Instructions  set  out  in  that  form. 
Newlv  established  entities  must  use 
projected  data  to  determine  whether 
FERC  Form  No  6  mu.st  be  filed. 

(2)  Oil  pipeline  carriers  exempt  from 
filing  Form  No.  6  whose  annual 
jurisdictional  operating  revenues  have 
been  more  than  S350.000  but  less  than 
.S500,000  for  each  of  the  three  previous 
calendar  years  must  prepare  and  file 
pages  301.  "Operating  Revenue 
Accounts  (Account  600),  '  and  700, 
"Annual  (lost  of  Service  Based  Analvsis 
Schedule,"  of  FERC  Form  No.  6.  When 
submitting  pages  301  and  700,  each 
exempt  iiil  pipeline  carrier  must  include 
page  1  of  Form  No.  6,  the  Identification 
and  Attestation  schedules. 

(3)  Oil  pipeline  carriers  exempt  from 
filing  Form  No.  6  and  pages  301  and 
whose  annual  jurisdictional  operating 
revenues  were  5350,000  or  less  for  each 
of  the  three  previous  calendar  years 
must  prepare  and  file  page  700. 
"Annual  Cost  of  Service  Based  Analysis 
Schedule,"  of  FERC  Form  No.  6.  When 
submitting  page  700.  each  exempt  oil 
pipeline  carrier  must  include  page  1  of 
Form  No.  6.  the  Identification  and 
Attestation  schedules. 

(b)  When  to  file.  This  report  must  be 
filed  on  or  before  March  31st  of  each 
vear  for  the  previous  calendar  year. 

(t:)  What  to  submit.  (1)  This  report 
form  must  be  filed  as  prescribed  in 
§  385.201 1  of  this  chapter  and  as 
indicated  in  the  General  Instructions  set 
out  in  the  report  form,  and  must  be 
properly  completed  and  verified. 

(2)  A  copy  of  the  report  must  be 
retained  by  the  pipeline  carrier  in  its 
files.  The  conformed  copies  may  be 
produced  by  any  legible  means  of 
reproduction. 

(3)  Filing  on  electronic  media 
pursuant  to  1^385.2011  of  this  chapter 
will  be  required  with  report  year  2000, 
due  on  or  before  March  31.  2001. 

PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

3.  The  Authority  citation  for  Part  385 
is  revised  to  read  as  follows; 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717Z.  :)301-3432;  16  U.S.C.  791a-825r. 
2601-2645:  31  U.S.C.  9701:  42  U.S.C.  7101- 


7352;  49  U.S.C.  60502;  49  App.  U.S.C.  1-85 
(1^)88). 

4.  In  §  385.2011,  paragraph  (a)(7)  is 
added  to  read  as  follows: 

§  385.201 1     Procedures  for  filing  on 
electronic  media  (Rule  2011). 


(a) 


*        *        * 


(7)  FERC  Form  No.  6.  Annual  Report 
of  Oil  Pipeline  Companies, 

***** 

(FR  Doc.  00-32382  Filed  12-22-00:  8:45  am] 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10  and  178 

[T.D.  01-01] 
RIN1515-AC79 

Refund  of  Duties  Paid  on  imports  of 
Certain  Wool  Products 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Fijial  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule  the  proposed  amendments  to 
the  Customs  Regulations  that  provide 
for  the  refund  of  duties  paid  on  imports 
of  certain  wool  products.  This 
document  implements  the  provisions  of 
section  505  of  Title  V  of  the  Trade  and 
Development  Act  of  2000,  whereby  U.S. 
manufacturers  of  certain  wool  articles 
are  eligible  to  claim  a  limited  refund  of 
duties  paid  in  each  of  calendar  years 
2000,  2001,  and  2002  on  imports  of 
select  wool  products.  The  maximum 
amount  eligible  to  be  refunded  in  each 
of  these  claim  years  is  limited  to  an 
amount  not  to  exceed  one-third  of  the 
amount  of  duties  actually  paid  on  such 
wool  products  imported  in  calendar 
year  1999.  This  document  adds  to  the 
Customs  Regulations  the  eligibility, 
documentation  and  procedural 
requirements  necessary  to  substantiate  a 
wool  duty  refund  claim,  and  makes 
conforming  changes  to  other  regulatorv' 
provisions  that  are  impacted  by  these 
requirements. 

EFFECTIVE  DATE:  Ianuar>'  25,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Ingalls.  Chief.  Entry  and 
Drawback  Management  (202)  927-1082. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  18.  2000.  President  Clinton 
signed  into  law  the  Trade  and 
Development  Act  of  2000  ("the  Act"), 
Public  Law  106-200,  114  Stat.  251.  Title 
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V  of  the  Act  concerns  imports  of  certain 
wool  articles  and  sets  forth  provisions 
intended  to  provide  tariff  relief  to  U.S. 
manufacturers  of  specific  wool 
products.  Within  Title  V.  section  505 
permits  eligible  U.S.  manufacturers  to 
claim  a  limited  refund  of  duties  paid  on 
imports  of  select  wool  articles. 

On  October  26,  2000,  Customs 
published  a  document  in  the  Federal 
Register  (65  FR  64178)  that  proposed  to 
amend  the  Customs  Regulations  to 
provide  for  the  refund  of  duties  paid  on 
imports  of  certain  wool  products,  as 
authorized  by  section  505  of  Title  V  of 
the  Act.  In  that  document.  Customs 
explained  the  eligibility,  documentation 
and  procedural  requirements  necessary 
to  file  and  substantiate  a  wool  duty 
refund  claim.  On  November  6,  2000,  a 
document  was  published  in  the  Federal 
Register  (65  FR  66589)  that  corrected 
several  typographical  errors  in  the 
proposed  rulemaking. 

The  proposed  rulemaking  was 
intended  to  implement  the  terms  of 
section  505  in  new  §  10.184  of  the 
Customs  Regulations.  The  proposed 
rules  set  forth  the  eligibility, 
documentation  and  procedural 
requirements  necessary  for  a  claimant  to 
establish  the  amount  of  duties  paid  on 
eligible  wool  products  in  calendar  year 
1999,  and  to  substantiate  a  claim  for  a 
duty  refund  in  the  years  2000,  2001  and 
2002,  pursuant  to  the  terms  of  the 
statute. 

Wool  Duty  Refunds  Authorized  by 
Section  505 

Section  505  authorizes  duty  refunds 
on  certain  worsted  wool  fabrics,  wool 
yarn  and  wool  fiber  and  wool  top.  The 
wool  duty  refunds  authorized  by  section 
505  were  set  forth  in  §  10.184(c)  of  the 
proposed  regulations. 

Letter  of  Intent  To  File  a  Wool  Duty 
Refund  Claim 

As  section  505  limits  the  amount  of 
duties  that  may  be  refunded  to  a 
claimant  in  each  of  calendar  years  2000, 
2001.  and  2002  to  an  amount  not  to 
exceed  one-third  of  the  amount  of  duties 
paid  on  eligible  wool  products  in 
calendar  year  1999,  Customs  proposed 
that  an  eligible  manufacturer  that 
anticipates  seeking  a  section  505  duty 
refund  in  calendar  years  2000,  2001, 
and  2002,  must  file  with  Customs  a 
letter  of  intent  to  that  effect,  along  with 
documentation  that  substantiates,  to 
Customs  satisfaction,  the  amount  of 
duties  paid  on  eligible  wool  products 
imported  in  calendar  year  1999.  The 
procedural  and  documentation 
requirements  for  filing  a  letter  of  intent 
were  set  forth  in  §  10.184(d)  of  the 
proposed  regulations. 


Customs  Verification  Letter 

Section  10.184(e)  of  the  proposed 
rulemaking  provided  that  Customs   '  ■• 
would  issue  a  wool  duty  refund  * 

verification  letter  to  each  prospective 
claimant  that  timely  and  completely 
substantiates,  to  Customs  satisfaction, 
the  amount  of  duties  paid  on  eligible 
wool  products  imported  in  calendar 
year  1999. 

Procedures  for  Filing  a  Wool  Duty 
Refund  Claim 

The  proposed  rulemaking,  at 
§  10.184(g),  identified  two  classes  of 
claimants  that  may  file  a  wool  duty 
refund  claim:  manufacturers  who  are 
the  importers  of  eligible  wool 
merchandise  and  manufacturers  who 
are  not  the  importers  of  worsted  wool 
fabric.  For  both  types  of  manufacturers, 
it  was  proposed  that  an  eligible  claimant 
be  permitted  to  submit  to  Customs  a 
request  for  a  refund  of  duties  paid  on 
imports  of  eligible  wool  products  in 
each  of  calendar  years  2000,  2001  and 
2002.  The  proposed  rulemaking  stated 
that  all  duty  refund  claims  must  be 
substantiated  by  relevant  entr\' 
summary  information  and.  in  the  case  of 
non-importing  manufacturers,  the  entr\' 
summary  information  may  be  submitted 
to  Customs  by  the  manufacturer  or  the 
importer. 

Discussion  of  Comments 

Sixteen  comments  from  the  public 
were  received  in  response  to  the 
publication  of  the  notice  of  proposed 
rulemaking.  A  description  of  the 
comments,  together  with  Customs 
analysis  thereof,  is  set  forth  below. 

Comment:  Filing  a  Letter  of  Intent  or 
Claim  Where  the  Manufacturer  is  Both 
an  Importer  of  Worsted  Wool  Fabric  and 
a  Purchaser  of  Such  Fabric  in  a  Single 
Claim  Year.  The  proposed  regulations 
identify  three  types  of  claimants  who 
can  file  a  letter  of  intent  for  purposes  of 
claiming  a  wool  duty  refund:  eligible 
manufacturers  who  import  eligible  wool 
merchandise:  eligible  manufacturers 
who  do  not  import  worsted  wool  fabric, 
but  who  possess  the  relevant  entr\' 
summar}'  numbers  for  the  imported 
fabric;  and  eligible  manufacturers  who 
do  not  import  worsted  wool  fabric,  and 
who  do  not  possess  the  relevant  entry 
summary*  information.  The 
documentation  these  manufacturers 
must  submit  to  substantiate  their  letters 
of  intent  was  described  in  proposed 
§  10.184(d)(1),  (d)(2)  and  (d)(3).  Several 
commenters  state  that  the  proposed 
regulations  suggest  that  a  claimant  can 
only  be  described  by  one  of  the  three 
types  of  claimant  categories,  and 
accordingly  is  limited  to  filing  one  letter 


of  intent  under  either  proposed 
paragraph  (d)(1),  {d)(2)  or  (d)(3)  One  ul 
these  commenters  suggests  that  as  an 
eligible  manufacturer  may  have  been 
both  an  importer  and  a  purchaser  of 
eligible  wool  fabric  in  calendar  vear 
1999.  the  final  regulations  should 
permit  such  a  manufacturer  to  be  able 
to  file  a  letter  of  intent,  with  appropriate 
substantiating  information,  under  anv 
combination  of  proposed  §  10.184(d)(1), 
(d)(2)  and  (d)(3).  To  this  end.  this 
commenter  suggests  that  the  final 
regulations  should  either  require  more 
than  one  letter  of  intent  for  such  a 
manufacturer  or,  preferably,  that  a 
single  letter  of  intent  may  be  filed  that 
identifies  the  specific  classes  under 
which  an  eligible  manufacturer  is  filing, 
together  with  the  attachments/affidavits 
required  for  each  class  of  manufacturer. 

Several  commenters  raise  the  same 
issue  regarding  the  procedures  for  filing 
a  wool  duty  refund  claim,  as  set  forth  in 
proposed  §  10.184(g)(3)(i)  through 
(g)(3)(vi).  They  note  that  as  a 
manufacturer  may  be  both  an  importer 
of  eligible  wool  fabric  and  a  purchaser 
of  such  imported  fabric,  the  final 
regulations  should  permit  a 
manufacturer  to  be  able  to  file  a  single 
claim  pursuant  to  the  documentation 
requirements  for  both  categorizations. 

On  a  related  note,  several  commenters 
state  that  there  may  be  instances  where 
a  non-importing  manufacturer 
purchases  worsted  wool  fabric  from 
more  than  one  importer/supplier,  and 
some  importers  are  willing  to  provide 
the  manufacturer  with  the  relevant  entr>' 
summary  information  and  some  are  only 
willing  to  provide  such  information 
directly  to  Customs.  In  these  instances, 
these  commenters  suggest  that  the  final 
regulations  should  permit  a 
manufacturer,  both  for  purposes  of  filing 
a  letter  of  intent  and  for  filing  a  duty 
refund  claim,  to  be  able  to  submit 
relevant  entry  summary-  information 
directly  to  Customs  and  to  have  such 
information  submitted  to  Customs  by 
the  importer/supplier. 

Customs  Response:  Customs  agrees 
that  the  proposed  regulations  did  not 
expressly  state  that  a  manufacturer  may 
file  a  letter  of  intent  under  any 
combination  of  §  10.184(d)(1)",  (d)(2)  and 
(d)(3).  As  it  was  Customs  intent  to 
permit  this,  the  final  regulations  provide 
the  documentation  requirements  for 
filing  a  letter  of  intent  where  the 
manufacturer  is  described  by  two  or 
more  of  paragraphs  (d)(1),  (d)(2)  or  (d)(3) 
of  this  section.  This  is  set  forth  in 
§  10.184(d)(4).  Additionally, 
(^  10.184(g)(3)(vii)  is  added' to  the  final 
regulations  to  reflect  the  fact  that,  for 
purposes  of  filing  a  claim,  a 
manufacturer  may  be  both  an  importer 
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of  worsted  wool  fabric  and  a  purchaser 
of  such  fabric  in  the  same  claim  year. 
The  final  regulations  also  permit,  at 
4, 10.184(d)('2)(i)(D).  fd)(2)(ii).  (g)(3)(iii) 
and  tgj(3)(iv),  a  non-importing 
manufacturer  to  be  able  to  submit 
relevant  entr\-  summary  numbers 
directlv  to  Customs,  and  to  have  such 
entrv  information  submitted  directly  to 
Customs  by  the  importer(s),  all  in 
conjunction  with  a  single  claim. 

Comment:  Changes  to  proposed 
§10.184ldl(2llillDland§W  184l(ill2l(iil 
and  IdllJIIiil.  One  commenter  suggests 
two  clarif\ing  changes  to  «( :0.184ld). 
First,  it  is  suggested  that  proposed 
»»  10.184(d)(2)(i)(D)(.5)  and  (DK6-)  be 
redesignated  in  the  final  regulations  as 
(d)(2)(i)(D)(5o)  and  (d)(2)(i)(Dl(5b). 
respectivelv,  so  as  to  correlate  to  the 
itemization  in  the  related  affidavit  set 
forth  at  proposed  §  10.184(d)(2)(ii) 
Second,  the  commenter  suggests  that  the 
heading  text  of  the  affidavits  set  forth  at 
proposed  ^  10  184(d)(2)(ii)  and  (d)(3){ii) 
be  amended  to  include  the  following 
description  in  the  parenthetical 
reference:  ••    •    *  for  the  fabric 
identified  in  the  invoices  submitted 
with  this  affidavit)" 

Customs  Response:  The  final 
regulations  reflect,  at  §  10.184(d)(2Kii) 
and  {d)(3)(ii).  the  amended  affidavit 
heading  te.xt  suggested  by  the 
commenter.  Customs  will  not 
redesignate  UO  184(d){2Kil(D)(5)  and 
(d){2)(i)(D)(6).  in  that  the  drafting  rules 
prescribed  by  the  Federal  Register  do 
not  permit  the  change  as  suggested. 

Comment:  Place  to  File  a  Letter  of 
Intent.  CDne  commenter  notes  that  the 
proposed  regulations  did  not  specify 
where  a  letter  of  intent  and  related 
documentation  should  be  filed. 

Customs  Response:  Customs 
recognizes  the  omission.  The  final 
regulations  create  a  new  «i  10. 184(dK7) 
that  sets  forth  the  place  where  a  letter 
of  intent  must  be  filed. 

Comment:  Issuance  of  Verification 
Letters  Several  commenters  request 
clarification  of  the  time  within  which 
Customs  will  send  written  verification 
letters  to  prospective  claimants 
Proposed  §  10  184(e)  provided  that 
Customs  will  issue  a  prospective 
claimant  a  written  verification  letter 
within  30  calendar  days  from  the  date 
Customs  receives  a  completed  letter  of 
intent.  The  commenters  note  that 
Customs  may  not  have  the  information 
it  needs  within  30  days  of  receiving  a 
prospective  claimant's  letter  of  intent 
that  relies  on  invoices  to  substantiate 
the  amount  of  duties  paid  in  calendar 
year  1999.  and  therefore  will  either  have 
to  file  an  amended  verification  letter  at 
a  later  date  or  wait  until  30  calendar 


davs  from  the  close  of  the  filing  date  for 
letters  of  intent. 

Customs  Response:  Customs  agrees 
that  the  date  by  which  Customs  will 
issue  a  verification  letter  requires 
clarification.  The  proposed  rule  stated 
that,  in  all  cases.  Customs  will  issue  a 
verification  letter  within  30  calendar 
davs  of  receiving  a  prospective 
claimants  letter  of  intent.  The 
verification  letter  sets  forth  the  amount 
of  wool  duty  refund  the  prospective 
claimant  is  eligible  to  receive  and. 
where  invoices  were  used  to 
substantiate  the  amount  claimed  in  the 
letter  of  intent,  the  percentage  deducted 
from  the  invoice  amounts  with  an 
accompanying  explanation. 

Where  invoices  are  used  to 
substantiate  a  letter  of  intent.  Customs 
must  wait  until  it  has  received  all  such 
letters  of  intent  because  the  agency  will 
need  to  compare  the  aggregate  amount 
of  duties  being  claimed  for  each 
importer,  as  evidenced  by  invoices,  with 
the  amount  actually  paid  by  each 
importer,  as  evidenced  by  the 
.\utomated  Commercial  System  (ACS). 
In  other  words,  in  situations  where 
invoices  are  used  to  substantiate  a  letter 
of  intent.  Customs  will  not  be  able  to 
ascertain  the  percentage  to  be  deducted 
from  each  invoice  amount,  and 
consequentlv  determine  the  maximum 
refund  amount  that  a  prospective 
claimant  is  eligible  to  claim,  until  it  has 
received  all  letters  of  intent  that  rely  on 
invoices.  Customs  will  have  to  receive 
all  letters  of  intent  that  rely  on  invoices 
in  order  to  calculate  the  aggregate 
amount  of  duties  attributable  to  each 
importer  and  compare  this  amount  with 
the  amount  paid  by  each  importer  as 
indicated  by  ACS.  As  a  result,  it  will  not 
be  possible  for  Customs  to  issue  a 
verification  letter  within  30  calendar 
davs  after  receiving  a  prospective 
claimant's  letter  of  intent  that  relies  on 
invoices,  in  that  Customs  will  not  have 
the  necessarv  information  to  determine 
the  amount  to  deduct  from  each  invoice 
amount   .Accordingly,  this  final  rule 
refiects  that  Customs  will  issue  a 
verification  letter  in  response  to  a  letter 
of  intent  that  uses  invoices,  in  whole  or 
in  part,  to  substantiate  the  amount  of 
duties  paid  in  calendar  year  1999  within 
30  davs  from  the  closing  date  for  filing 
letters  of  intent.  It  is  further  noted,  that 
this  document  extends  the  date,  as 
proposed,  by  which  Customs  must 
receive  all  letters  of  intent.  See 
discussion  below.  The  time  frame 
within  which  Customs  will  issue  a 
verifii:ation  letter  in  response  to  a  letter 
of  intent  that  is  substantiated  solely  by 
entry  summary  information  remains 
unchanged  from  the  terms  set  forth  in 
the  proposed  rulemaking  (i.e.,  30 


calendar  days  from  thedate  Customs 
receives  the  letter  of  intent). 

Comment:  Extension  of  Time  to  File  a 
Letter  of  Intent.  Two  commenters 
suggest  that  Customs  extend  the  time 
period  to  submit  a  letter  of  intent  so  as 
to  allow  prospective  claimants  adequate 
time  to  collect  the  requisite  information. 

Customs  Response:  Customs  agrees. 
The  final  regulations  provide  in 
§  10.184(d)(4)  that  a  manufacturer's 
letter  of  intent  must  be  received  by 
Customs  no  later  than  March  31,  2001. 
unless  this  date  is  extended  upon  due 
notice  in  the  Federal  Register. 

Comment:  A  Claimant  May  File  Only 
One  Wool  Duty  Refund  Claim,  and 
Amended  Claims  Where  Applicable,  for 
Each  Claim  Year.  Proposed 
§  10.184(g)(1)  stated  that  a  claimant  may 
submit  to  Customs,  once  per  calendar 
vear,  a  request  for  a  refund  of  duties 
paid  on  imports  of  eligible  wool 
products  in  each  of  calendar  years  2000, 
2001.  and  2002.  Several  commenters 
note  that  this  time  limitation  seemingly 
precludes  a  claimant  from  filing  two 
separate  wool  duty  refund  claims  for 
two  different  claim  years  in  the  same 
calendar  year.  The  commenters  suggest 
that  the  regulations  should  provide  that 
a  claimant  may  file  only  one  wool  duty 
refund  claim  for  each  claim  year: 
however,  refund  claims  for  two  different 
claim  vears  may  be  filed  within  the 
same  calendar  year. 

Customs  Response:  It  was  Customs 
intent  to  permit  a  claimant  to  file  more 
than  one  refund  claim  in  a  given 
calendar  year,  so  long  as  the  refund 
claims  were  for  different  claim  years. 
Customs  agrees  with  the  commenters 
that  the  proposed  language  seemingly     . 
precluded  this.  Therefore,  this  final  rule 
provides  at  §  10.184(g)(1)  that  a  claimant 
mav  file  one  claim  for  a  wool  duty 
refund  for  each  of  claim  years  2000, 
2001,  and  2002,  including,  where 
applicable,  anv  related  amended  claims 
for  such  claim  year.  There  is  no 
prohibition  against  a  claimant  filing  two 
separate  claims  in  a  single  calendar 
year,  so  long  as  the  claims  are  for  two 
different  claim  years. 

Comment:  Time  to  File  a  Wool  Duty 
Refund  Claim  and  Amended  Claims. 
Several  commenters  request  that 
Customs  extend  the  deadlines  for  filing 
wool  dutv  refund  claims  and  amended 
claims,  and  clarify  the  meaning  of  the 
term  "defective  claim".  Proposed 
§  10.184(g)(1)  provided  that  all  claims 
for  a  wool  duty  refund,  whether  original 
or  amended,  must  be  received  by 
Customs  within  90  calendar  days  from 
the  last  day  of  the  calendar  year  for 
which  a  wool  duty  refund  is  being 
sought.  The  proposed  rule  provided  that 
a  claim  may  be  amended  within  30 


calendar  days  from  the  date  of  the 
original  submission  or,  if  Customs  has 
notified  the  cleumant  in  writing  that  the 
claim  is  insufficient  to  support  a  duty 
refund  claim  or  is  otherwise  defective, 
within  30  calendar  days  from  the  date 
of  the  Customs  notification.  The 
commenters  suggest  extending  these 
deadlines  so  that  a  claim  may  be  filed 
by  December  31  of  the  year  following 
the  claim  year  for  which  a  wool  duty 
refund  is  being  sought,  and  that  a  claim 
may  be  amended  writhin  90  calendar 
days  from  the  date  of  the  original 
submission  or  December  31,  whichever 
date  is  sooner.  The  commenters  suggest 
that  the  time  period  to  file  an  amended 
claim  in  response  to  a  Customs  notice 
of  insufficient  or  defective  claim  be 
extended  to  90  calendar  days  from  the 
date  of  such  notice,  without  the 
imposition  of  the  December  31  deadline, 
described  above,  that  is  applicable  to  all 
other  claims  and  amended  claims. 
Lastly,  the  commenters  suggest  that  the 
term  "defective  claim"  include  a  claim 
that  identifies  one  or  more  entry 
summaries  that  are  not  available  for  a 
refund. 

Customs  Response:  Customs  agrees 
with  the  comments.  Accordingly,  in  this 
final  regulation  Customs  is  extending 
the  deadlines  set  forth  in  proposed 
§  10.184(g)(1)  for  filing  a  wool  duty 
refund  claim  and  related  amendments. 
The  final  regulations  state,  at 
§-10.184(g)(l).  that  should  Customs 
notify  a  claimant  in  wrriting  that  the 
claim  is  insufficient  to  support  a  duty 
refund  claim  or  is  otherwise  defective. 
Customs  must  receive  the  claimant's 
subsequent  amended  claim  or  claims 
within  90  calendar  days  from  the  date 
of  such  notification.  Regarding  the  term 
"defective  claim,"  Customs  is  providing 
in  a  parenthetical  reference  provided  at 
§  10.184(g)(1)  that  an  example  of  a 
defective  claim  is  a  claim  that  relies  on 
any  entry  summary  that  is  ineligible  for 
a  wool  duty  refund,  as  provided  for  in 
§  10.184(j).  hi  order  to  facilitate  the 
administrative  processing  of  wool  duty 
refund  claims,  the  final  regulations 
provide  at  §  10.184(h)  that  no  duty 
refund  will  be  issued  to  a  claimant  until 
the  applicable  amendment  period  has 
expired  or  unless  the  claimant  has 
provided  Customs  with  a  signed  waiver 
of  amendment. 

Comment:  No  Interest  Payable  in 
Wool  Duty  Refunds.  Several 
commenters  note  that  the  proposed 
regulation  does  not  describe  the 
circumstances  when  interest  may  be 
payable  on  wool  duty  refunds. 

Customs  Response:  Customs  will  not 
pay  interest  on  wool  duty  refund  claims. 
The  United  States  Supreme  Coiul.  in 
Library  of  Congress  v.  Shaw,  478  U.S. 


310.  106  S.  Ct.  2957  (1986),  held  that 
interest  cannot  be  recovered  in  a  suit 
against  the  Federal  Govermnent  in  the 
absence  of  an  express  waiver  of 
sovereign  immunity,  by  specific 
contractual  or  statutory  provision  or  by 
express  consent  by  Congress.  Section 
505  does  not  expressly  waive  the 
government's  sovereign  immunity  from 
an  award  of  interest.  Moreover,  there 
can  be  no  such  waiver  "by  implication 
or  by  use  of  ambiguous  language,"  as 
held  by  the  Supreme  Court  in  United 
States  V.  N.Y.  Rayon  Importing  Co.,  329 
U.S.,  at  659.  The  statute  that  authorizes 
Customs  to  pay  interest  on  certain 
duties  and  fees  is  codified  at  19  U.S.C. 
1505.  It  specifically  refers  to  payments 
of  interest  on  "excess  moneys 
deposited"  which  shall  accrue  through 
the  "date  of  liquidation  or  reliquidation 
of  the  applicable  entry  or 
reconciliation."  19  U.S.C.  1505(c). 
Customs  payment  of  claims  for  refunds 
xmder  these  regulations  is  not  a  payment 
of  excess  moneys  deposited,  nor  is  it 
triggered  by  the  liquidation  of  an  entry 
or  reconciliation.  Rather,  these  claims 
are  analogous  to  claims  for  drawback. 
Just  as  no  interest  is  paid  on  drawback 
claims,  so  no  interest  will  be  paid  on 
these  claims.  After  Customs  has  verified 
that  the  entry  summaries  associated 
with  the  claim  have  finally  liquidated 
and  the  period  for  amending  the  claim 
has  expired  or  the  claimant  has 
expressly  waived  the  right  to  amend  the 
claim.  Customs  will  issue  a  courtesy 
notice  informing  the  claimant  that  the 
payment  will  be  forthcoming.  No  notice 
of  liquidation  or  reliquidation  will  be 
posted  regarding  the  claim. 

Comment:  Definition  of  the  term 
"Supplier".  Several  commenters  suggest 
that  Customs  define  the  term  "supplier" 
to  mean  the  entity  who  is  not  the 
importer  that  sold  the  fabric  directly  to 
the  manufacturer. 

Customs  Response:  Customs  agrees 
with  the  commenters'  view  that  the  term 
"supplier,"  in  the  context  of  these 
regulations,  means  an  entity  who  is  not 
the  importer  that  sells  fabric  directly  to 
the  manufacturer.  We  do  not  think  it  is 
necessary  to  formally  define  this  term  in 
the  final  regulation.  Customs  believes 
that  the  meaning  of  the  term  "supplier," 
as  intended  by  Customs  and  suggested 
by  the  commenters,  is  clear  from  the 
context  in  which  it  appears  in  the 
regulations  (i.e.,  the  claimant  purchased 
imported  worsted  wool  fabric  "from  an 
identified  importer  or  from  an  identified 
supplier"). 

Comment:  Definition  of  the  term 
"Manufacturer".  Several  conunenters 
state  that  the  term  "manufactm-er" 
should  be  clarified  so  as  to  describe  who 
is  eligible  to  claim  a  wool  duty  refund 


under  the  terms  of  these  regulations.  To 
that  end,  the  commenters  note  that  some 
manufacturers  are  producers  of  eligible 
products  [i.e.,  custom  tailors),  some  are 
subsidiaries  of  larger  companies  or 
purchasers  of  eligible  wool  products 
from  related  companies,  and  some 
manufacturers  acquire  other 
manufacturers  or  undergo 
reorganizations  that  result  in  an 
assignation  of  legal  interests. 

Customs  Response:  Customs  is  of  the 
view  that  it  is  not  feasible  to  attempt  to 
identify  in  the  final  regulations  each 
business  relationship  or  transaction  that 
may  affect  the  eligibility  of  a 
manufacturer  to  claim  a  refund,  have 
another  party  file  a  letter  of  intent  or 
refund  claim  on  the  manufacturer's 
behalf,  or  assign  a  successor-in-interest 
to  an  existing  wool  duty  refund  claim, 
etc.  Customs  will  decide  whether  such 
situations  affect  the  right  to  file  a  wool 
duty  refund  claim  on  a  case  bv  case 
basis.  Any  questions  in  this  regard 
should  be  submitted  to  Customs  as  an 
attachment  to  a  letter  of  intent  or  wool 
duty  refund  claim.  Regarding  the  more 
specific  questions  of  whether  a  custom 
tailor  is  an  eligible  claimant  for 
purposes  of  the  wool  duty  refund 
program  and  whether  the  legal  assignee 
of  an  eligible  manufacturer  may  exercise 
the  assignor's  claim  rights.  Customs 
notes  the  following.  Customs  is  of  the 
view  that  so  long  as  a  custom  tailor 
manufactures  men's  or  boys'  suits,  suit- 
type  jackets  or  trousers,  of  imported 
worsted  wool,  the  tailor  is  described  bv 
the  terms  set  forth  in  §  10.184(c)(1)  and 
there  is  no  need  to  include  any 
clarification  in  regard  to  this  class  of 
manufactiu-er.  The  final  regulations 
reflect,  however,  in  §  10.184(f)(7).  that 
an  eligible  claimant  may  be  the  legal 
assignee,  as  established  to  Customs 
satisfaction,  of  the  existing  wool  dutv 
refund  claim  rights  of  an  eligible 
manufacturer  described  in  paragraphs 
(f)(1),  (0(2),  (0(3),  (f)(4),  (0(5)  or  (0(6)  of 
§  10.184.  The  final  regulations  also  set 
forth,  at  new  paragraphs  (d)(5)  and 
(g)(viii),  the  documentation  that  a  legal 
assignee  of  a  manufactiu-er's  wool  duty 
refund  claim  rights  must  provide  to 
Customs  for  piu-poses  of  filing  a  letter  of 
intent  and  a  refund  claim. 

Comment:  Confidentiality.  One 
commenter  expresses  concern  with 
respect  to  confidential  treatment  of 
certain  commercial  information. 
Specifically,  the  commenter  notes  that 
as  proposed  §  10.184(e)  provided  that  a 
verification  letter  issued  to  a 
prospective  claimant  will  contain  the 
ACS-generated  amount  of  duties  paid  by 
a  specific  importer  in  calendar  year 
1999,  the  prospective  claimant  will  be 
advised  of  the  amount  of  duty  paid  by 
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each  of  their  importers  or  suppliers.  The 
commenter  is  of  the  view  thai  a 
prospective  claimant  will  be  able  to 
calculate  from  this  informatmn  the 
prices  paid  for  imported  fabric  and  the 
mark-up  cost  The  commenter.  citing 
section  645  of  the  Trade  Secrets  Act  (18 
U.S.C.  1905)  posits  that  release  of  this 
information  may  violate  the  prohibition 
against  release  of  confidential 
information  by  government  officials. 

Customs  Response:  In  response  to  the 
concern  e.xpressed  by  the  commenter. 
Customs  is  deleting  reference  in  the 
verification  letter  to  the  ACS-generated 
amount  of  duties  paid  by  a  sp(K;ific 
importer  m  calendar  vear  1999  Section 
10.184(e)  of  the  final  regulations  reflects 
this  approach. 

Comment:  Use  of  Invoices  to 
Substantiate  Wool  Duty  Refund  Claims. 
One  commenter  questions  whv  the 
proposed  regulations  permit  a 
manufacturer  to  substantiate  a  letter  of 
intent  bv  providing  Customs  with 
invoices  for  worsted  wool  fabru 
imported  in  calendar  vear  1999,  hut 
requires  entry  summary  information  to 
substantiate  a  wool  duty  refund  claim. 

Customs  Response:  Section  505(d) 
requires  that  "any  person  applving  for  a 
rebate  under  this  section  shall  properlv 
identifv-  and  make  appropriate  claim  to 
the  United  States  Customs  Service  for 
each  entr\-  involved  "  For  this  reason, 
the  final  regulations  implementing  the 
statute  require  a  claimant  to  identify  to 
Customs  the  entry  summaries  that 
provide  the  basis  for  a  wool  duty  refund 
claim.  Invoices  do  not  provide  the 
requisite  information  to  substantiate  a 
wool  duty  refund  as  mandated  by 
section  505. 

Comment:  Retroactive  Substitution  of 
Entn,-  Summary  \umbers  for  Purposes 
of  Drawback  Claims.  One  commenter 
notes  that  where  an  importer  provides 
entry  summary  numbers  to  its 
customers  or  directly  to  Customs  for 
purposes  of  substantiating  a  wool  duty 
refund  claim,  and  the  importer  later 
learns  that  a  drawback  claim  is  available 
on  one  or  more  of  those  entry 
summaries,  the  drawback  claim  is 
invalid.  The  commenter  suggests  that  in 
this  situation  the  importer  be  allowed  to 
replace  the  entr\-  summaries  identified 
to  Customs  to  substantiate  a  wool  dutv 
refund  claim  with  other  comparable 
entrv  summaries,  so  long  as  the  amount 
of  dutv  paid  in  connection  with  the 
replacement  entries  is  not  less  than  the 
duty  paid  on  the  original  entry. 

Customs  Response:  First,  it  is 
important  to  recognize  that  in  the 
situation  posited  by  the  commenter,  the 
importer's  drawback  claim  may  nut 
necessarily  be  forfeited.  As  set  forth  in 
§10.184(j)(3)  of  the  proposed 


regulations,  if  an  entr\-  has  been  used  to 
provide  the  basis  for  a  duty  refund 
claim  pursuant  to  section  505,  and  the 
entire  amount  of  duties  paid  on  that 
entrv  was  refunded  to  the  claimant,  a 
claim  fur  drawback  that  is  based  on  that 
entrv  will  be  denied  bv  Customs.  If  an 
entry  has  been  used  to  substantiate  a 
claim  for  a  section  505  duty  refund,  and 
an  amount  in  duties  paid  on  that  entr>' 
has  not  been  refunded,  the  remaining 
amount  may  he  eligible  for  drawback. 
.■\n  entrv  that  has  already  had  99%  of 
the  duties  paid  on  that  entr\-  refunded 
by  wav  of  a  drawback  claim  may  not  be 
used  tu  prnvide  the  basis  for  a  wool 
dutv  refund  c:laim.  Based  on  the 
foregoing,  the  crucial  determination  as 
to  whether  an  importer  can  replace  an 
entrv  summarv  that  has  already  been 
identified  to  Customs  for  purposes  of 
substantiating  a  claim  with  another 
entrv  summarv  that  has  had  a 
comparable  amount  of  duties  paid  in 
connection  with  that  entr\-  is  whether 
the  wool  duty  refund  claim  has  been 
processed  vet.  If  so,  and  the  entire 
amount  nf  duties  paid  on  that  entr\'  was 
refunded  to  the  claimant,  no 
substitution  of  entry  summaries  will  be 
permitted,  and  a  claim  for  drawback 
that  IS  based  on  that  entry  will  be 
denied  bv  Customs.  If.  however,  the 
section  505  claim  has  not  yet  been 
processed.  §  10.184(i)(3)  of  the  final 
regulations  will  permit  an  importer  to 
replace  or  substitute  an  entry  summary- 
pursuant  til  the  terms  discussed  above. 

Comment:  Importer's  Affidavit  in 
Support  of  a  Non-Importing 
Manufnrturer's  Letter  of  Intent.  One 
commenter  inquires  whether  an 
importer's  affidavit  in  support  of  a  non- 
importing  manufacturer's  letter  of 
intent,  set  forth  in  proposed 
§  10.184(d)(2)(iv).  covers  a  single 
manufacturer 

Customs  Response:  Each  importer's 
affidavit  in  support  of  a  non-importing 
manufacturer's  letter  of  intent  applies 
onlv  to  the  specific  manufacturer  or 
supplier(s)  identified  in  the  affidavit. 

Comment  Request  that  Importers  be 
Permitted  to  File  on  Behalf  of 
Manufarturers.  One  i;ommenter  requests 
that  importers  be  permitted  to  file  wool 
dutv  refund  claims  on  behalf  of  smaller 
manufacturers. 

Customs  Response:  For  administrative 
and  legal  purposes.  Customs  considers 
it  important  that  a  manufacturer  file  a 
claim  on  its  own  behalf,  in  that  the 
manufacturer,  or  a  knowledgeable 
authorized  officer  or  employee  of  the 
manufacturer,  is  required  to  provide  a 
statement  to  Customs  attesting  to  the 
truth  and  accuracy  of  the  submitted 
information. 


Comment:  Allocation  of  Fabric  Prices 
bv  an  Importer.  One  commenter  notes 
that  as  some  manufacturers  purchase 
fabric  at  different  prices  from  different 
sources  at  different  times  of  the  year,  it 
mav  not  be  possible  for  an  importer  to 
determine  which  fabric  entry,  or  portion 
of  an  entry,  was  sold  to  a  particular 
manufacturer.  The  commenter  questions 
how  an  importer  will  be  able  to 
determine  a  method  of  allocating  the 
higher  price  fabrics  to  its  customers. 

Customs  Response:  Customs  does  not 
require  that  an  importer  allocate  to  a 
manufacturer  the  specific  entrv'  for  the 
fabric  that  was  sold  to  that 
manufacturer.  Rather,  the  importer  need 
onlv  allocate  those  entries  on  which  an 
amount  was  paid  in  duties  that 
substantiates  the  amount  of  duty  refund 
being  claimed  by  the  manufacturer. 

Comment:  Distinction  between 
HTSUS  provisions  that  may  be  used  to 
substantiate  wool  duty  refund  claims  for 
claim  year  2000.  and  for  claim  years 
2001  and  2002.  One  commenter  notes 
that  the  language  in  proposed 
§  10.184(c)(2)  that  read.  "[A) 
manufacturer  of  worsted  wool  fabric, 
who  imports  wool  yarn  of  the  kind 
described  in  HTSUS  subheadings 
5107.10.00  and  9902.51.13  *    *    *  ," 
should  be  changed  to  read,  in  pertinent 
part.  "*    *    *  5107.10.00  or  9902.51.13 
*   *   *."  The  commenter  points  out  that 
the  amended  language  should  reflect  the 
construction  used  in  paragraphs  (c)(1)  - 
and  (c)(3). 

Customs  Response:  This  comment 
precipitated  Customs  review  of  the 
entire  structure  of  §  10.184(c)  and  (f).  It 
is  Customs  view  that  a  distinction  must 
be  made  in  the  final  regulations  as  to 
which  tariff  provisions  may  be  used  to 
substantiate  a  wool  duty  refund  in  each 
of  claim  years  2000,  2001.  and  2002.  In 
this  regard,  the  final  regulations  state 
that  the  chapter  51,  HTSUS.  provisions 
identified  in  paragraphs  (c)  and  (f) 
provide  the  basis  for  a  wool  duty  refund 
for  claim  year  2000.  and  the  HTSUS 
9902  subheadings  identified  in  these 
paragraphs  provide  the  basis  for  a 
refund  for  claims  years  2001  and  2002. 
This  distinction  is  necessitated  by  the 
terms  of  section  505.  which  only 
authorizes  the  refund  of  duties  paid  in 
each  of  claim  years  2000,  2001.  and 
2002.  on  imports  of  certain  wool 
products  described  in  HTSUS 
subheadings  9902.51.11.  9902.51.12. 
9902.51,13  and  9902.5114.  As  these 
9902.  HTSUS,  provisions  will  only  go 
into  effect  on  lanuary  1 .  2001 .  it  is 
impossible  for  a  claimant  to  use  these 
provisions  to  substantiate  a  year  2000 
claim.  For  this  reason,  Customs  is 
permitting  claimants  to  substantiate 
year  2000  claims  with  the  chapter  51. 
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HTSUS,  tariff  provisions  identified  in 
the  regulations.  Customs  will  not  permit 
the  chapter  51  tariff  provisions  to  be 
used  to  substantiate  wool  duty  refund 
claims  for  claim  years  2001  and  2002. 
inasmuch  as  these  tariff  provisions  are 
broader  in  scope  (they  contain  no 
limiting  micron  criteria  in  their  legal 
heading  text]  than  the  designated  9902, 
HTSUS,  provisions.  To  do  so  would 
result  in  the  Treasury  Department 
refunding  more  monies  than  it  is 
statutorily  authorized  to  do. 

Comment:  Micron  Ldmitation.  One 
conunenter  notes  that  the  proposed 
regulations  allowed  no  refimd  of  duties 
paid  on  imports  of  wool  yam  of  18.5 
micron  or  finer. 

Customs  Response:  As  Congress  did 
not  expressly  provide  for  the  refund  of 
duties  paid  on  imports  of  wool  yam  of 
18.5  micron  or  finer  in  section  505, 
Customs,  as  an  administrative  agency, 
may  not  exceed  what  is  statutorily 
authorized. 

Comment:  Manufacturers  of  Wool 
Fabric  and  Wool  Yam.  One  conunenter 
raises  the  issue  that  the  proposed 
regulations  did  not  provide  for  duty 
refunds  where  the  manufacturer  of  wool 
fabric  purchases  imported  wool  yam  or 
where  the  manufacturer  of  wool  yam 
purchases  imported  wool  fiber  or  wool 
top. 

Customs  Response:  Sections  505(b) 
and  505(c)  require  that  manufactiirers  of 
wool  fabric  and  wool  yam  also  be 
importers  of  eligible  wool  products  in 
order  to  be  eligible  to  receive  a  wool 
duty  refund  under  the  terms  of  the 
statute.  It  is  noted  that  section  505(a) 
does  not  require  a  manufactm-er  of 
men's  or  boys'  suits,  suit-type  jackets,  or 
trousers  of  worsted  wool  fabric  to  also- 
be  an  importer  of  worsted  wool  fabric  to 
be  eligible  for  the  refund.  Customs  has 
interpreted  this  difference  in  statutory 
construction  to  mean  that  Congress  did 
not  intend  to  provide  wool  duty  refunds 
under  sections  505(b)  and  505(c)  to 
manufacturers  who  are  not  importers. 

Conclusion  and  Other  Changes 

After  analysis  of  the  comments  and 
further  review  of  the  matter.  Customs 
has  determined  to  adopt  as  a  final  rule 
the  amendments  proposed  in  the  Notice 
of  Proposed  Rulemaking  published  in 
the  Federal  Register  (65  PR  641780)  on 
October  26,  2000,  as  corrected  by  the 
document  published  in  the  Federal 
Register  (65  PR  66589}  on  November  6, 
2000,  with  the  changes  mentioned  in 
the  comment  discussion  and  with  the 
following  additional  change  that 
removes  unnecessary  language. 

Customs  has  removed  me  regulatory 
text  language  in  proposed  §  10.184(j)(l} 
regarding  the  order  of  precedence  for 


purposes  of  refunding  duties  paid  on 
eligible  wool  imports.  As  each 
manufacturer  that  timely  and 
completely  files  a  claim  pursuant  to  the 
terms  set  forth  in  this  section,  regardless 
of  the  date  and  time  of  filing,  is  eligible 
to  receive  its  verified  claim,  there  is  no 
need  to  establish  an  order  of 
precedence. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Because  these  amendments  conform 
the  Customs  Regidations  to  reflect  the 
terms  of  section  505.  within  Title  V.  of 
the  Trade  and  Development  Act  of  2000, 
which  authorizes  a  refund  of  duties  paid 
on  imports  of  certain  wool  articles, 
piusuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  it  is  certified  that  these 
amendments  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Further,  these  amendments  do 
not  meet  the  criteria  for  a  "significant 
regulatory  action"  as  specified  in 
Executive  Order  12866, 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507)  under  control  number 
1515-0227.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  ludess  the  collection  of 
information  displays  a  valid  control 
number  assigned  by  OMB. 

The  collection  of  information  in  this 
final  nde  is  in  §  10.184  of  the  Customs 
Regulations.  The  information  requested 
is  necessary  to  implement  the  terms  of 
section  505  of  the  Trade  ard 
Development  Act  of  2000.  whereby 
Customs  is  authorized  to  substantiate 
and  process  claims  for  refunds  of  duties 
paid  in  each  of  calendar  years  2000.  ' 
2001,  and  2002,  on  imports  of  certain 
wool  products.  The  collection  of 
information  is  required  in  order  for  a 
claimant  to  obtain  the  duty  refund.  The 
likely  respondents  are  business 
organizations  who  seek  a  refund  of 
duties  paid  on  imports  of  eligible  wool 
products  in  each  of  calendar  years  2000. 
2001,  and  2002. 

The  estimated  average  annual  burden 
associated  with  the  collection  of 
information  in  this  final  mle  is  290 
hours  per  respondent  or  recordkeeper. 
Comments  concerning  the  accuracy  of 
this  biu-den  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  U.S.  Customs  Service,  Information 
Services  Group,  Office  of  Finance,  1300 


Peimsylvania  Avenue,  N.W, 
Washington,  D.C.  20229,  and  to  OMB, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503.  A  copy  should 
also  be  sent  to  the  Regulations  Branch 
at  the  address  set  forth  above. 

Drafting  Information 

The  principal  author  of  this  document 
was  Suzaime  Kingsbury,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects 

IQCFRPart  10 

Customs  duties  and  inspection. 
Imports,  Reporting  and  recordkeeping 
requirements.  Trade  agreements. 

19  CFR  Part  178 

Administrative  practice  and 
procedure.  Collections  of  information. 
Imports.  Paperwork  requirements. 
Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regidations 

For  the  reasons  stated  in  the 
preamble,  parts  10  and  178  of  the 
Customs  Regulations  (19  CFR  parts  10 
and  178)  are  amended  as  follows: 

PART  10— ARTICLES  CONDUIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  is  revised,  and  a  new  specific 
authority  citation  for  §  10.184  is  added, 
to  read  as  follows: 

Authority:  19  U.S.C.  66.  1202  (General 
Note  22,  Harmonized  Tariff  Schedule  of  the 
United  States).  1321,  1481.  1484.  1498,  1508. 
1623.  1624.  3314. 

*  *  *  *  * 

Section  10.184  is  also  issued  under  Sec. 
505.  Pub.  L.  106-200.  114  Stat.  251: 
***** 

2.  A  new  §  10,184  is  added  to  read  as 
follows: 

§  1 0.1 84    Refund  of  duties  on  certain  wool 
Imports. 

(a)  General.  Section  505  of  Title  V  of 
Pub.  L.  106-200  (114  Stat.  251).  entitled 
the  Trade  and  Development  Act  of  2000, 
authorizes  the  President  to  refund 
duties  paid  on  imports  of  eligible  wool 
products.  The  statute  permits  eligible 
importing-raanufactiuers  and.  in  certain 
circumstances,  manufacturers  who  are 
not  importers,  to  apply  for  a  refund  of 
duties  paid  on  imports  of  eligible  wool 
products  in  each  of  three  succeeding 
years.  Claimants  are  eligible  for  a  refund 
of  duties  paid  on  imports  of  eligible 
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wool  products  in  each  of  calendar  years 
2000.  2001  and  2002,  limited  to  an 
amount  not  to  exceed  one-third  of  the 
duties  paid  on  such  wool  products 
imported  in  calendar  year  1999.  This 
section  sets  forth  the  legal  requirements 
and  procedures  that  apply  for  purposes 
of  obtaining  this  duty  refund. 

(b)  Eligible  wool  products.  For 
purposes  for  this  section,  the  term 
"eligible  wool  product"  means  an 
imported  wool  product  described  under 
a  Harmonized  Tariff  Schedule  of  the 
United  States  subheading  listed  under 
paragraph  (c)  of  this  section,  relevant  to 
a  manufacturer  of  the  particular  wool 
products  specified  in  paragraph  (c). 

(c)  Refunds  authorized  by  section 
505 — (1)  Worsted  wool  fabric.  In 
calendar  year  2000.  a  manufacturer  of 
men's  or  boys'  suits,  suit-type  jackets,  or 
trousers,  of  imported  worsted  wool 
fabric  of  the  kind  described  in  HTSUS 
subheadings  5112  11  20  or  5112.19.90. 
and  in  each  of  calendar  years  2001  and 
2002,  a  manufacturer  of  mens  or  boys' 
suits,  suit-type  jackets,  or  trousers,  of 
imported  worsted  wool  fabric  of  the 
kind  described  in  HTSUS  subheadings 
9902.51.11  or  9902  51.12.  is  eligible  to 
claim  a  limited  refund  of  the  duties  paid 
in  such  calendar  years  on  entries  of 
such  fabrics  that  were  purchased  by  the 
manufacturer.  The  amount  of  duties 
eligible  to  be  refunded  to  the 
manufacturer  in  each  of  these  calendar 
vears  is  limited  to  an  amount  not  to 
exceed  one-third  of  the  amount  of  duties 
paid  on  calendar  year  1999  imports  of 
worsted  wool  fabrics  described  in 
HTSUS  subheadings  51 12.1 1.20  or 
5112.19-90  that  were  purchased  by  the 
manufacturer.  A  broker  or  other 
individual  acting  on  behalf  of  the 
manufacturtT  is  ineligible  to  claim  a 
duty  refund 

(2)  Wool  yarn  A  manufacturer  of 
worsted  wool  fabric,  who  imports  wool 
varn  of  the  kind  described  in  HTSUS 
subheading  5107.10.00,  is  eligible  to 
claim  a  limited  refund  of  the  duties  paid 
bv  the  manufacturer  on  entries  of  such 
wool  varn  in  calendar  year  2000.  A 
manufacturer  of  worsted  wool  fabric, 
who  imports  wool  yarn  of  the  kind 
described  in  HTSUS  subheading 
9902.51.13,  is  eligible  to  claim  a  limited 
refund  of  the  duties  paid  by  the 
manufacturer  on  entries  of  such  wool 
varn  in  each  of  calendar  years  2001  and 
2002.  The  amount  of  duties  eligible  to 
be  refunded  in  each  of  these  calendar 
years  is  limited  to  an  amount  not  to 
exceed  one-third  of  the  amount  of  duties 
paid  bv  the  importing-manufacturer  on 
wool  varn  described  in  HTSUS 
subheading  5107.10.00  and  imported  in 
calendar  vear  1999. 


(3)  Wool  fiber  and  wool  top.  A 
manufacturer  of  wool  yarn  or  wool 
fabric,  who  imports  wool  fiber  or  wool 
top  of  the  kind  described  in  HTSUS 
subheadings  5101.11,  5101.19,  5101.21, 
5101  29,  5101.30,  5103.10,  5103.20. 
5104  00.  5105.21  or  5105  29,  is  eligible 
to  claim  a  limited  refund  of  the  duties 
paid  by  the  manufacturer  on  entries  of 
such  wool  fiber  or  wool  top  in  calendar 
vear  2000.  A  manufacturer  of  wool  yarn 
or  wool  fabric,  who  imports  wool  fiber 
or  wool  top  of  the  kind  described  in 
HTSUS  subheading  9902.51.14,  is 
eligible  to  claim  a  limited  refund  of  the 
duties  paid  by  the  manufacturer  on 
entries  of  such  wool  fiber  or  wool  top 
in  each  of  calendar  years  2001,  and 
2002.  The  amount  of  duties  eligible  to 
be  refunded  in  each  of  these  calendar 
years  is  limited  to  an  amount  not  to 
exceed  one-third  of  the  amount  of  duties 
paid  bv  the  importing-manufacturer  on 
wool  fiber  or  wool  top  described  in 
HTSUS  subheadings  5101.11,  5101.19, 
5101.21,  5101.29,  5101.30.  5103.10, 
5103.20,  5104.00,  5105.21  or  5105.29 
and  imported  in  calendar  year  1999. 

(d)  Manufacturer's  letter  of  intent  to 
file  a  claim  for  a  wool  duty  refund.  A 
manufacturer  that  anticipates  filing  a 
wool  dutv  refund  claim  in  calendar 
years  20f)0.  2001,  and  2002,  pursuant  to 
the  terms  of  paragraph  (c)  of  this 
section,  must  first  file  with  Customs  a 
letter  of  intent  to  that  effect.  A 
manufacturer's  letter  of  intent  must 
substantiate,  to  Customs  satisfaction,  the 
amount  of  duties  paid  on  eligible  wool 
products  imported  in  calendar  year 
1999. 

(1)  Documentation  required  where  the 
manufacturer  is  the  importer.  Where  a 
manufacturer  is  the  importer  of  the 
eligible  wool  products  imported  in 
calendar  year  1999,  a  letter  of  intent  to 
file  a  wool  dutv  refund  claim  must  be 
signed  by  the  manufacturer  or  a 
knowledgeable  authorized  officer  or 
emplovee  of  the  manufacturer  and  must 
state  that,  to  the  best  of  the  signer's 
knowledge  and  belief,  the  information 
contained  in  the  letter  is  accurate  and 
truthful.  The  letter  of  intent  must 
contain  the  following  information: 

(i)  A  statement  of  the  total  amount  of 
duties  paid  by  the  importing- 
manufacturer  on  eligible  wool  products 
imported  in  calendar  year  1999: 

(ii)  A  list  of  relevant  entn,'  summary 
numbers,  set  forth  as  an  attachment  in 
either  a  paper  or  an  electronic  format 
(the  latter  submitted  to  Customs  on 
diskette),  that  substantiates  the  amount 
set  forth  in  paragraph  (d)(l)(i)  of  this 
section:  and 

(iii)  A  statement  that  no  entry 
summary  has  been  listed  in  paragraph 
(d)(l)(ii)  of  this  section  that  did  not 


liquidate  under  the  HTSUS  subheadings 
that  provide  a  basis  for  a  wool  duty 
refund. 

(2)  Documentation  required  where  the 
manufacturer  is  not  the  importer,  but 
the  manufacturer  possesses  the  relevant 
entry  summary  numbers.  Where  a 
manufacturer  described  in  paragraph 
(c)(1)  of  this  section  is  not  the  calendar 
year  1999  importer  of  worsted  wool 
fabric  of  the  kind  described  in  HTSUS 
subheadings  5112.11.20  or  5112.19.90. 
but  possesses  the  relevant  entry 
summar\'  numbers,  a  letter  of  intent  to 
file  a  wool  duty  refund  claim  must  be 
submitted  to  Customs  and  signed  by  the 
non-importing  manufacturer  or  a 
knowledgeable  authorized  officer  or 
emplovee  of  the  manufacturer.  The 
letter  of  intent  must  state  that,  to  the 
best  of  the  signer's  knowledge  and 
belief,  the  information  contained  in  the 
letter  is  accurate  and  truthful. 

(i)  The  non-importing  manufacturer's 
letter  of  intent  must  contain  the 
following  information: 

(A)  A  statement  as  to  the  identity  of 
the  importer(s)  or  supplier(s)  who  sold 
imported  worsted  wool  fabric  of  the 
kind  described  in  HTSUS  subheadings 
5112.11.20  or  5112.19.90  to  the 
manufacturer: 

(B)  Copies  of  all  relevant  invoices,  set 
forth  as  an  attachment,  that  demonstrate 
that  the  manufacturer  purchased 
imported  worsted  wool  fabric  of  the 
kind  described  in  paragraph  (d)(2)(i)(A) 
of  this  section  from  an  identified 
importer(s)  or  identified  supplier(s)  and 
that  establish,  where  applicable,  that  the 
identified  supplier(s)  purchased  such 
fabric  from  the  identified  importer(s); 

(C)  A  completed  Customs  Form  (CF) 
5106 — Importer  ID  Input  Record,  set 
forth  as  an  attachment;  and 

(D)  A  signed  affidavit,  set  forth  as  an 
attachment,  that  contains  the  following 
information: 

( 1 )  A  statement  that  the  affiant  is  a 
U.S.  manufacturer  of  men's  or  boys' 
suits,  suit-type  jackets,  or  trousers,  of 
imported  worsted  wool  of  the  kind 
described  in  HTSUS  subheadings 
5112.11.20  or  5112.19.90  (in  claim  year 
2000),  or  HTSUS  subheadings 
9902.51.11  or  9902.51.12  (in  claim  years 
2001  and  2002); 

(2)  A  statement  that  the  affiant  was 
not  the  importer  in  calendar  year  1999 
of  worsted  wool  fabric  of  the  kind 
described  in  HTSUS  subheadings 
5112.11.20  or  5112.19.90; 

(3)  A  statement  as  to  the  quantity  of 
imported  worsted  wool  fabric  of  the 
kind  described  in  paragraph 
(d)(2)(i)(D)(2)  of  this  section  that  the 
affiant  purchased  from  an  identified 
importer(s)  or  from  an  identified 


supplier(s),  with  copies  of  relevant 
invoices  attached; 

(4)  If  the  affiant  purchased  fabric  of 
the  kind  described  in  paragraph 
(d)(2)(i)(D)(2)  of  this  section  from  an 
identified  supplier,  a  statement  that  the 
affiant  has  been  provided  with 
substantiating  documentation  that 
establishes  that  the  subject  fabric  was 
imported  by  the  identified  importer;  and 

(5)  A  statement  by  the  affiant  that  the 
identified  importer(s)  has  provided  a  list 
of  relevant  entry  summary  numbers 
directly  to  the  affiant  that  substantiates 
the  amount  of  duties  paid  in  calendar 
year  1999  on  the  fabric  identified  in  the 
submitted  invoices,  and  such 
information  is  set  forth  as  an 
attachment;  and/or 

(ff)  A  statement  by  the  affiant  that  the 
identified  importer  has  agreed  to  submit 
a  signed  affidavit  directly  to  Customs 
with  the  relevant  entry  summary 
numbers  attached. 

(ii)  A  non-importing  manufacturer's 
affidavit  to  substantiate  the  amoimt  of 
duties  paid  on  worsted  wool  fabric 
imported  in  calendar  year  1999  must  be 
signed  by  the  manufactvu-er  or  a 
knowledgeable  authorized  officer  or 
employee  of  the  manufactiu'er,  and  be 
submitted  to  Customs  in  the  following 
format: 

Non-Importing  Manufacturer's  Affidavit  in 
Support  of  a  Letter  of  Intent  to  File  a  Wool 
Duty  Refund  Claim  (where  the  manufacturer 
possesses  the  relevant  entry  summary 
numbers  for  the  fabric  identified  in  the 
invoices  submitted  with  this  affidavit) 

1.  The  undersigned,  [name  of 
manufacturer),  is  a  U.S.  manufacturer  of 
men's  or  boys'  suits,  suit-type  jackets,  or 
trousers,  of  imported  worsted  wool  fabric  of 
the  kind  described  in  HTSUS  subheadings 
5112.11.20  or  5112.19.90  (in  claim  year 
2000),  or  HTSUS  subheadings  9902.51.11  or 
9902.51.12  (in  claim  years  2001  and  2002); 

2.  The  undersigned  was  not  the  importer 
in  calendar  year  1999  of  worsted  wool  fabric 
of  the  kind  described  in  HTSUS  subheadings 
5112.11.20  or  5112.19,90; 

3.  The  undersigned  purchased  [specify 
quantity]  of  imported  worsted  wool  fabric  of 
the  kind  described  in  item  (2)  above  from 
[name  of  importer]  or  from  a  supplier  [name 
of  supplier],  and  copies  of  the  relevant 
invoices  are  attached; 

4.  Where  the  undersigned  purchased 
imported  worsted  wool  fabric  of  the  kind 
described  in  item  (2)  above  from  [name  of 
supplier),  the  undersigned  has  substantiating 
documentation  that  establishes  that  such 
fabric  was  imported  by  [name  of  importer): 

5(a).  Attached  is  a  list  of  relevant  entry 
summary  numbers,  provided  directly  to  the 
undersigned  by  [name  of  importer),  that 
substantiates  the  amount  of  duties  paid  in 
calendar  year  1999  on  the  fabric  identified  in 
the  attached  invoices;  and/or 

5(b).  The  importer,  [name  of  importer),  has 
agreed  to  submit  a  signed  affidavit  directly  to 
Customs  that  attests  to  the  fact  that  the 


importer  sold  imported  worsted  wool  fabric 
of  the  kind  described  in  item  (2)  above  to  the 
undersigned  or  to  identified  supplier(s),  and 
to  attach  a  list  of  the  relevant  entry  summary 
numbers  that  substantiates  the  amount  of 
duties  paid  in  calendar  year  1999  on  the 
fabric  identified  in  the  attached  invoices;  and 

6.  The  undersigned  attests  that  the 
information  set  forth  in  this  affidavit  is  true 
and  accurate  to  the  best  of  the  affiant's 
knowledge  and  belief. 

(iii)  If  an  importer  assists  in  the 
substantiation  of  a  non-importing 
manufacturer's  letter  of  intent  by 
submitting  relevant  entry  summary 
numbers  directly  to  Customs  as  an 
attachment  to  a  signed  affidavit,  the 
importer's  affidavit  must  be  signed  by 
the  importer  or  a  knowledgeable  officer 
or  employee  of  the  importer  and  must 
state  that,  to  the  best  of  the  affiant's 
knowledge  and  belief,  the  information 
contained  in  the  affidavit  is  accurate 
and  truthful.  The  importer's  signed 
affidavit  must  contain  the  following 
information: 

(A)  A  statement  that  the  affiant  paid 
duties  on  worsted  wool  fabric  of  the 
kind  described  in  HTSUS  subheadings 
5112.11.20  or  5112.19.90.  imported  in 
calendar  year  1999; 

(B)  Identification  of  the  claimant,  or 
supplier  to  the  claimant,  to  whom  the 
affiant  sold  imported  worsted  wool 
fabric  of  the  kind  described  in 
paragraph  (d)(2)(iii)(A)  of  this  section; 

(C)  A  list  of  relevant  entry  summary 
niunbers  for  worsted  wool  fabric  of  the 
kind  described  in  paragraph 
(d)(2)(iii)(A)  of  this  section,  imported  in 
calendar  year  1999,  set  forth  as  an 
attachment  in  either  a  paper  or  an 
electronic  format  (the  latter  submitted  to 
Customs  on  diskette),  that  substantiates 
the  amount  of  duty  paid  in  calendar 
year  1999  on  the  fabric  sold  to  the 
identified  claimant  or  identified 
supplier,  as  evidenced  by  the  claimant's 
invoices;  and 

(D)  A  statement  that  the  importer  has 
not  listed  any  entry  summary  in 
paragraph  (d)(2){iii)(C)  of  this  section 
that  did  not  liquidate  under  HTSUS 
subheadings  5112.11.20  or  5112.19.90, 

(iv)  The  importer's  affidavit  in 
support  of  a  non-importing 
manufacturer's  letter  of  intent  to  claim 
a  wool  duty  refund  must  be  signed  by 
the  importer  or  a  knowledgeable  officer 
or  employee  of  the  importer,  and  be 
submitted  to  Customs  in  the  following 
format: 

Importer's  Affidavit  in  Support  of  a  Non- 
Importing  Manufacturer's  Letter  of  Intent  to 
Claim  a  Wool  Duty  Refund 

1.  The  undersigned,  [name  of  importer),  is 
an  importer  who  paid  duties  on  worsted 
wool  fabric  of  the  kind  described  in  HTSUS 
subheadings  5112,11.20  or  5112.19.90. 
imported  in  calendar  year  1999; 


2.  The  undersigned  sold  worsted  wool 
fabric  of  the  kind  described  in  item  (1)  above 
to  a  manufacturer  identified  as  [name  of 
manufacturer]  or  to  a  supplier(s)  identified  as 
[name  of  supplier); 

3.  Attached  is  a  list  of  relevant  enfrv 
summar\'  numbers  for  worsted  wool  fabric  of 
the  kind  described  in  item  (1)  above  that 
substantiates  the  amount  of  duties  paid  in 
calendar  year  1999  on  the  fabric  that  was 
sold  to  [name  of  manufacturer]  or  to  [name 
ofsupplierls))  by  the  undersigned; 

4.  The  undersigned  has  not  listed  any  entry 
summary'  in  item  (3)  above  that  did  not 
liquidate  under  HTSUS  subheadings 
5112.11.20  or  5112.11.90:  and 

5.  The  undersigned  attests  that  the 
information  set  forth  in  this  affidavit  is  true 
and  accurate  to  the  best  of  the  affiant's 
knowledge  aind  belief. 

(3)  Documentation  required  where  the 
manufacturer  is  not  the  importer  and 
the  manufacturer  does  not  possess  the 
relevant  entry  summary  numbers. 
Where  a  manufacturer  described  in 
paragraph  (c)(1)  of  this  section  is  not  the 
calendar  year  1999  importer  of  worsted 
wool  fabric  of  the  kind  described  in 
HTSUS  subheadings  5112.11.20  or 
5112.19.90,  and  does  not  possess  the 
relevant  entrv'  summar\'  numbers,  a 
letter  of  intent  to  file  a  wool  duty  refund 
claim  must  be  submitted  to  Customs 
and  signed  by  the  non-importing 
manufacturer  or  a  knowledgeable 
authorized  officer  or  employee  of  the 
manufactiirer.  The  letter  of  intent  must 
state  that,  to  the  best  of  the  signer's 
knowledge  and  belief,  the  information 
contained  in  the  letter  is  accurate  and 
truthful. 

(i)  The  non-importing  manufacturer's 
letter  of  intent,  where  the  manufacturer 
does  not  possess  the  relevant  entr\" 
summar\'  numbers,  must  contain  the 
following  information: 

(A)  A  statement  as  to  the  identity  of 
the  importer(s)  or  suppher(s)  who  sold 
imported  worsted  wool  fabric  of  the 
kind  described  in  HTSUS  subheadings 
5112.11.20  or  5112.19.90  to  the  non- 
importing  manufacturer; 

(B)  Copies  of  all  relevant  calendar 
year  1999  invoices,  set  forth  as  an 
attachment,  that  demonstrate  that  the 
non-importing  manufactiu-er  purchased 
imported  worsted  wool  fabric  of  the 
kind  described  in  paragraph  (d)(2)(i)(A) 
of  this  section  from  an  identified 
importer(s)  or  identified  supplier(s): 

(C)  A  statement  that  if  the  non- 
importing  manufacturer  purchased 
imported  worsted  wool  fabric  of  the 
kind  described  in  peu-agraph  (d)(2)(i)(A) 
of  this  section  from  an  identified 
supplier,  the  manufacturer  has 
substantiating  documentation  that 
establishes  that  such  fabric  was 
imported  by  the  identified  importer; 
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(D)  A  completed  Customs  Form  (CF) 
5106 — Importer  ID  Input  Record,  set 
forth  as  an  attachment;  and 

(E)  A  signed  affidavit,  set  forth  as  an 
attachment,  that  contains  the  following 
information 

( i )  A  statement  that  the  affiant  is  a 
U.S.  manufacturer  of  men's  or  boys' 
suits,  suit-type  jackets,  or  trousers,  of 
imported  worsted  wool  of  the  kind 
described  in  HTSUS  subheadings 
5112.11.20  or  5112.19.90  (in  claim  year 
2000),  or  HT.SUS  subheadings 
9902.51.11  or  9902.51  12  (in  claim  years 
2001  and  2002); 

[2]  A  statement  that  the  affiant  was 
not  the  importer  in  calendar  year  1999 
of  worsted  wool  fabric  of  the  kind 
described  in  HTSUS  subheadings 
5112. 11. 20  or5112. 19.90; 

(3)  A  statement  of  the  quantity  of 
imported  worsted  wool  fabric  of  the 
kind  described  in  paragraph 
(d)(3)(i)(D)(2)  of  this  section  that  the 
affiant  purchased  from  an  identified 
importer(s)  or  from  an  identified 
supplier(s),  with  copies  of  the  relevant 
invoices  attached; 

(4)  A  statement  that  where  the  affiant 
purchased  imported  worsted  wool  fabric 
of  the  kind  described  in  paragraph 
(d)(3)(i)(D)(^^)  of  this  section  from  an 
identified  supplier,  the  affiant  has 
substantiating  documentation  that 
establishes  that  such  fabric  was 
imported  by  the  identified  importer:  and 

(5)  A  statement  by  the  affiant  that  a 
good  faith  effort  was  made  to  contact  the 
identified  importer  and  request  relevant 
entry  summar\'  numbers  that 
substantiate  the  amount  of  duties  paid 
in  calendar  year  1999  on  fabric 
identified  in  the  submitted  invoices,  but 
the  identified  importer  is  unable  or 
unwilling  to  provide  such  assistance 

(ii)  A  non-importing  manufacturers 
affidavit  to  substantiate  the  amount  of 
duties  paid  by  the  importer  on  worsted 
wool  fabric  imported  in  calendar  year 
1999,  where  no  entr\'  summary  numbers 
are  available,  must  be  signed  by  the 
manufacturer  or  a  knowledgeable 
authorized  officer  or  employee  of  the 
manufacturer,  and  be  submitted  to 
Customs  in  the  following  format: 

Son-Importing  Sianufactunr'^  Affidavit  in 
Support  of  a  Letter  of  Intent  to  File  a  Wool 
Duty  Refund  Claim  hvhere  the  manufacturer 
does  not  possess  the  relevant  entr\  summary 
numbers  for  the  fabric  identified  in  the 
invoices  submitted  ivith  this  affidavit) 

1.  The  undersigned,  [name  of 
manufacturer],  is  a  U.S.  manufacturer  of 
men's  or  boys'  suits,  suit-type  jackets,  or 
trousers,  of  imported  worsted  wool  fabrii.  of 
the  kind  described  in  HTSUS  subheadings 
5112.11.20  or  5112.19.90  (in  claim  vear 
2000).  or  HTSUS  subheadings  9902.51.11  or 
9902.51.12  (in  claim  years  2001  and  2002); 


2    rtie  undersigned  was  not  the  importer 
in  (  aiendar  vear  1999  uf  worsted  wool  fabric 
(if  the  kind  described  in  HTSUS  subheadings 
5112.11  20  or  5112  19  90; 

A  The  undersigned  purchased  [specify 
quantity]  of  imported  worsted  wool  fabric:  of 
the  kind  described  in  item  (2)  above  from 
(name  of  importer)  or  from  a  supplier  [name 
of  supplier),  and  copies  of  relevant  invoices 
are  attached; 

4.  If  the  undersigned  has  purchased 
imported  worsted  wool  fabric:  of  the  kind 
desi  ribed  in  ilem  (2)  above  from  [name  of 
supplier],  the  undersigned  has  substantiating 
doc;u.^lenlatic)n  that  establishes  that  such 
fabric  was  imported  by  [name  of  importer): 

5  The  undersigned  attests  that  a  good  faith 
effort  was  made  to  contact  the  identified 
importer(s)  and  request  that  relevant  entr\ 
summary  numbers  be  provided  to  either  the 
undersigned  or  directly  to  Customs  that 
substantiate  the  amount  of  duties  paid  in 
calendar  year  1999  on  fabric  identified  in  the 
submitted  invoices,  but  the  identified 
importer  is  unable  or  unwilling  to  provide 
such  assistanc:e; 

6.  The  undersigned  attests  that  the 
information  set  forth  in  this  affidavit  is  true 
and  ac  curate  to  the  best  of  the  affiant's 
knowledge  and  belief 

(4)  Documentation  required  where  the 
manufacturer  is  both  an  importer  and  a 
purchaser  of  eligible  worsted  wool 
fabric.  Where  a  manufacturer  described 
in  paragraph  (c)(1)  of  this  section  is  both 
an  importer  and  a  purchaser  of  eligible 
worsted  wool  fabric,  the  manufacturer 
must  submit  to  Customs  a  letter  of 
intent  to  file  a  wool  duty  refund  claim 
that  is  signed  by  the  manufacturer  or  a 
knowledgeable  authorized  officer  or 
employee  of  the  manufacturer.  The 
letter  of  intent  must  state  that,  to  the 
best  of  the  signer's  knowledge  and 
belief,  the  information  contained  in  the 
letter  is  accurate  and  trutbful. 

(i)  With  respect  to  fabric  where  the 
manufacturer  is  the  importer,  the  letter 
of  intent  must  contain  the  information 
described  in  paragraph  (d)(1)  of  this 
section. 

(ii)  With  respect  to  such  fabric  where 
the  manufacturer  is  not  the  importer, 
but  the  manufacturer  possesses  the 
relevant  entrv  summary  numbers,  the 
letter  of  intent  must  contain  the 
information  described  in  paragraph 
(d)(2)  of  this  section  and  the  relevant 
entry  summary  numbers  may  be 
submitted  directly  to  Customs  by  the 
manufacturer  and/or  the  importer(s). 

(iii)  With  respect  to  such  fabric  where 
the  manufacturer  is  not  the  importer, 
and  the  manufacturer  does  not  possess 
the  relevant  entry  summary  numbers, 
the  letter  of  intent  must  contain  the 
information  described  in  paragraph 
(d)(3)  of  this  section. 

(5)  Documentation  required  wftere  a 
prospective  claimant  is  the  legal 
assignee  of  an  eligible  manufacturer's 


potential  wool  duty  refund  rights.  To 
file  a  letter  of  intent  where  the 
prospective  claimant  is  the  legal 
assignee  of  any  potential  wool  duty 
refund  claim  rights  attributable  to  an 
eligible  manufacturer  described  in 
paragraph  (c)  of  this  section,  the  facts  of 
such  legal  assignation,  and  the  identity 
of  all  affected  parties,  must  be  submitted 
to  Customs  in  a  written  attachment  to 
the  letter  of  intent,  and  additional 
substantiating  documentation  must  be 
available  to  Custom  upon  request.  Only 
those  assignees  that  substantiate,  to 
Customs  satisfaction,  the  terms  and 
legality  of  the  assignation  will  be 
eligible  to  claim  a  wool  duty  refund. 

(6)  Time  to  file  a  letter  of'intent.  A 
manufacturer's  letter  of  intent  to  file  a 
wool  duty  refund  claim,  including  all 
attachments  and.  where  applicable,  the 
importer's  signed  affidavit  in  support  of 
the  manufacturer's  letter  of  intent,  must 
be  received  by  Customs  no  later  than 
March  31.  2001.  unless  this  date  is 
extended  upon  due  notice  in  the 
Federal  Register. 

(7)  Place  to  file  a  letter  of  intent.  A 
manufacturer's  letter  of  intent  to  file  a 
wool  duty  refund  claim,  including  all 
attachments  and,  where  applicable,  the 
importer's  signed  affidavit  in  support  of 
the  manufacturer's  letter  of  intent,  must 
be  submitted  to:  U.S.  Customs  Service, 
Wool  Refund  Claim.  Residual 
Liquidation  and  Protest  Branch.  Rm. 
761.  6  World  Trade  Center.  New  York, 
N.Y. 10048-0945. 

(e)  Customs  verification  letter. 
Customs  will  issue  to  a  prospective 
claimant  a  written  verification  letter 
within  30  calendar  days  from  the  date 
Customs  receives  a  timely  and  complete 
letter  of  intent  that  relies  solely  on 
relevant  entry  summary  numbers  to 
substantiate,  to  Customs  satisfaction,  the 
amount  of  duties  paid  on  eligible  wool 
products  imported  in  calendar  year 
1999.  Where  a  prospective  claimant 
submits  a  letter  of  intent  that  relies  on 
invoices,  in  whole  or  in  part,  to 
substantiate,  to  Customs  satisfaction,  the 
amount  of  duties  paid  on  eligible  wool 
products  imported  in  calendar  year 
1999,  Customs  will  issue  a  verification 
letter  to  such  prospective  claimant 
within  30  calendar  days  after  the  date 
allletters  of  intent  must  be  received  by 
Customs,  as  set  forth  in  paragraph  (d)(5) 
of  this  section.  The  amount  of  potential 
duty  refund  will  be  based  on  the 
quantity  of  eligible  wool  products  that 
was  imported  by  the  prospective 
claimant  or.  where  the  prospective 
claimant  was  not  the  importer, 
purchased  by  the  prospective  claimant 
(as  indicated  by  submitted  invoices).  If 
entry  summary  numbers  are  used  to 
substantiate  the  amount  of  duties  paid 


on  eligible  wool  products  in  calendar 
year  1999.  the  potential  refund  amount 
will  be  limited  to  the  amount  of  duties 
paid  on  such  entry  summaries  that  is 
attributable  to  that  quantity  of  eligible 
wool  products.  If  invoices  are  used  to 
substantiate  the  amount  of  duties  paid 
on  worsted  wool  fabrics  in  calendar  year 
1999,  the  amount  of  duties  will  be 
determined  by  deducting  10  percent 
from  the  invoice  amounts,  dividing  the 
resulting  adjusted  invoice  amounts  by 
100%  plus  the  duty  rate  (30.6%)  to  back 
out  the  duty,  and  then  multiplying  that 
amount  times  the  duty  rate  (30.6%),  If 
the  aggregate  amount  of  duties 
attributable  to  an  importer  exceeds  the 
amount  of  duties  paid  by  that  importer 
in  calendar  year  1999,  as  indicated  by 
ACS,  an  adjustment  will  be  made  to 
those  claimants  requiring  use  of  the 
invoice  formula.  The  percentage 
deducted  from  the  invoice  amounts  for 
those  claimants  will  be  increased  on  a 
pro  rata  basis  to  ensure  that  the 
aggregate  amount  to  be  refunded  does 
not  exceed  the  ACS  amount.  Refund 
amounts  substantiated  by  entry 
summary  numbers  will  not  be  reduced, 
A  letter  of  verification  will  set  forth  the 
following  information: 

(1)  The  prospective  claimant's  claim 
identification  number; 

(2)  The  maximum  amount  of  wool 
duty  refund  that  the  individual 
prospective  claimant  will  be  eligible  to 
receive  in  each  of  calendar  years  2000. 
2001.  and  2002;  and 

(3)  Where  invoices  are  used  to 
substantiate  the  amount  of  duties  paid 
on  worsted  wool  fabric  in  calendar  year 

1999.  the  percentage  that  was  deducted 
from  the  invoice  amounts,  with 
accompanying  explanation. 

(0  Eligibility  criteria  to  claim  a  duty 
refund  in  calendar  years  2000,  2001, 
and  2002.  To  be  eligible  to  claim  a 
refund  of  duties  paid  on  imports  of 
certain  wool  products  in  calendar  years 

2000,  2001,  and  2002,  a  claimant  must 
be  in  receipt  of  a  claim  verification 
letter  from  Customs.  Additionally,  a 
claimant  must  be: 

(1)  In  calendar  year  2000,  a  U.S. 
manufacturer  of  men's  or  boys'  suits, 
suit-type  jackets,  or  trousers,  of 
imported  worsted  wool  fabric  of  the 
kind  described  in  HTSUS  subheadings 
5112.11.20  or  5112.19.90,  for  which 
duties  were  paid  in  that  year; 

(2)  In  calendar  years  2001  and  2002, 
a  U.S.  manufacturer  of  men's  or  boys' 
suits,  suit-type  jackets,  or  trousers,  of 
imported  worsted  wool  fabric  of  the 
kind  described  in  HTSUS  subheadings 
9902.51.11  or  9902.51.12,  for  which 
duties  were  paid  in  those  years; 

(3)  In  calendar  year  2000,  a  U.S. 
manufacturer  of  worsted  wool  fabric 


who  paid  duties  in  that  year  on 
imported  wool  yam  of  the  kind 
described  in  HTSUS  subheading 
5107.10.00; 

(4)  In  calendar  years  2001  and  2002, 
a  U.S.  manufacturer  of  worsted  wool 
fabric  who  paid  duties  in  those  years  on 
imported  wool  yam  of  the  kind 
described  in  HTSUS  subheading 
9902,51.13; 

(5)  In  calendar  year  2000,  a  U.S. 
manufacturer  of  wool  yarn  or  wool 
fabric  who  paid  duties  in  that  year  on 
imported  wool  fiber  or  wool  top  of  the 
kind  described  in  HTSUS  subheadings 
5101.11,  5101.19,  5101.21,  5101.29, 
5101.30,  5103.10,  5103.20,  5104.00, 
5105.21  or  5105.29; 

(6)  In  calendar  years  2001  and  2002, 
a  U.S.  manufacturer  of  wool  yarn  or 
wool  fabric  who  paid  duties  in  those 
years  on  imported  wool  fiber  or  wool 
top  of  the  kind  described  in  HTSUS 
subheading  9902.51.14;  or 

(7)  A  legal  assignee  of  the  existing 
wool  duty  refund  claim  rights  of  an 
eligible  manufacturer  described  in 
paragraphs  (f)(1),  (fl(2),  (f)(3),  (f)(4),  (f)(5) 
or  (f)(6)  of  this  section. 

(g)  Procedures  for  filing  a  claim — (1) 
Time  to  file.  An  eligible  claimant  may 
file  with  Customs  one  wool  dutv  refund 
claim  for  each  of  calendar  claim  years 
2000,  2001  and  2002.  including,  where 
applicable,  related  amended  claims.  A 
claim  may  be  amended  within  90 
calendar  days  from  the  date  of  the 
original  submission  or.  if  Customs  has 
notified  the  claimant  in  writing  that  the 
claim  is  insufficient  to  support  the 
claim  as  requested  or  is  otherwise 
defective  [e.g.,  a  claim  that  relies  on  an 
entry  summary  that  is  ineligible  for  a 
wool  duty  refund,  as  provided  for  in 
§  10.184(j)).  within  90  calendar  days 
from  the  date  of  the  Customs 
notification.  All  claims  for  a  wool  duty 
refund,  whether  original  or  amended  in 
the  absence  of  a  Customs  notification  of 
insufficiency  or  defect,  must  be  received 
by  Customs  no  later  than  December  31 
of  the  year  following  the  calendar  claim 
year  for  which  a  wool  duty  refund  is 
being  sought.  An  amended  claim  made 
in  response  to  a  Customs  notification  of 
insufficiency  or  defect  may  be 
submitted  to  Customs  after  the 
December  31  deadline  applicable  to  all 
other  claim  submissions.  A  claimant 
may  file  two  separate  duty  refund 
claims  in  a  single  calendar  year,  so  long 
as  the  claims  are  for  two  different  claim 
years. 

(2)  Place  to  file.  A  claim  for  a  refund 
of  duties  paid  on  imports  of  eligible 
wool  products  must  be  submitted  to: 
U.S.  Customs  Service,  Wool  Refund 
Claim,  Residual  Liquidation  and  Protest 


Branch.  Rm.  761.  6  World  Trade  Center. 
New  York,  N.Y.  10048-0945. 

(3)  Documentation,  (i)  Where  the 
manufacturer  is  the  importer.  To  file  a 
wool  duty  refund  claim,  an  importing- 
manufacturer  must  provide  Customs 
with  a  copy  of  the  verification  letter  the 
claimant  received  from  Customs  and  an 
affidavit,  signed  by  the  manufacturer  or 
a  knowledgeable  officer  or  emplovee  of 
the  manufacturer,  that  contains  the 
following  information: 

(A)  A  statement  that  the  affiant  is  a 
U.S.  manufacturer  of  the  kind  described 
in  either  paragraphs  (f)(1).  (f)(2),  (f)(3). 
(f)(4),  (f)(5)  or  (f)(6)  of  this  section,  in  the 
current  calendar  claim  year; 

(B)  A  statement  of  the  total  amount  of 
duties  paid  by  the  affiant  in  that  vear  on 
eligible  wool  products; 

(C)  The  total  amount  of  duty  refund 
being  claimed; 

(D)  A  list  of  relevant  entr\'  summarv- 
numbers,  set  forth  as  an  attachment  and 
submitted  to  Customs  in  either  a  paper 
or  an  electronic  format  (the  latter  on 
diskette),  that  substantiates  the  amount 
of  duties  for  which  a  refund  is  being 
claimed  in  paragraph  (g)(3)(i)(C)  of  this 
section,  and  does  not  exceed  the 
affiant's  share  of  duties  eligible  to  be 
refunded  as  set  forth  in  the  attached 
verification  letter; 

(E)  A  statement  that  no  entr\' 
summar}'  has  been  listed  in  paragraph 
(g)(3)(i)(b)  of  this  section  that  has 
already  had  99%  or  more  of  the  amount 
of  duties  paid  on  that  entn,-  refunded 
pursuant  to  any  refund  claim  authorized 
by  law;  and 

(F)  A  statement  that  identifies,  if 
applicable,  any  entr>-  summary  listed  in 
paragraph  (g)(3)(i)(D)  of  this  section  that 
is,  or  may  become,  subject  to  an 
outstanding  drawback  claim,  protest,  or 
any  other  refund  claim  authorized  by 
law. 

(ii)  Form  of  affidavit.  An  importing- 
manufacturer's  signed  affidavit  to 
substantiate  a  wool  duty  refund  claim  in 
calendar  years  2000,  2001.  or  2002  must 
be  signed  by  the  manufacturer,  or  a 
knowledgeable  officer  or  employee  of 
the  manufacturer,  and  submitted  to 
Customs  in  the  following  format: 

Importing-.Manufacturer's  Affidavit  in 
Support  of  a  Claim  for  a  Wool  Dutv  Refund 
I  'nder  Section  50.5  of  the  Trade  and 
Development  Act  of  2000.  for  Calendar  Year- 

1.  The  undersigned,  [name  of 

manufacturer),  is  a  U.S.  manufacturer  of  the 
kind  desc:ribed  in  either  paragraphs  (0(1) 
LI.  (0(2)  |._I.  (0(3)  1„|.  (0(4)  1_1.  (0(5)  l_j. 
or(0(fi)  LI  |i.hec:k  one]  of  i*  10.184  of  the 
Clustoms  Regulations  (19  CFR  10.184(0).  in 
the  current  c  nlendar  c  laim  \ear: 

2,  The  undersigned  paid  [total  amount  of 

duties  paid]  in  calendar  \  ear on 

eligible  wool  produc  ts. 
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3.  The  amount  of  wool  duty  refund  being 
claimed  is  S ; 

4.  Attached  is  a  list  of  the  relevant  current 
claim  year  entr\'  summary  numbers  that 
substantiate  the  amount  of  duty  refund  being 
claimed  in  item  (3)  above; 

5.  The  undersigned  has  not  listed  any  entr>' 
summary  in  item  (4)  above  that  has  had  99% 
or  more  of  the  amount  of  duties  paid  on  that 
entrv  refunded  pursuant  to  any  refund  claim 
authorized  by  law; 

6.  The  undersigned  will  list  any  entry 
summary  in  item  (4)  above  that  is.  or  may 
become,  subject  to  an  outstanding  drawbac  k 
claim,  protest,  or  any  other  refund  clami 
authorized  by  law;  and 

7.  The  undersigned  attests  that  the 
information  set  forth  in  this  affidavit  is  true 
and  accurate  to  the  best  of  the  affiant's 
knowledge  and  belief. 

(iii)  Where  the  manufacturer  is  not  the 
importer  To  file  a  wool  duty  refund 
claim  a  manufacturer  of  mens  or  buys' 
suits,  suit-type  jackets,  or  trousers,  of 
imported  worsted  wool  fabric  of  the 
kind  described  in  HSTL'S  subiieadmgs 
5112  11.20.  5112.19.90.  9902.51  11  or 
9902  51.12,  who  IS  a  purchaser  but  not 
the  importer  of  such  fabric,  must 
provide  Customs  with  a  c.opv  of  the 
verification  letter  the  claimant  received 
frtnn  Customs  and  an  affidavit  signed  by 
the  manufacturer,  or  a  knowledgeable 
officer  or  emplovee  of  the  manufacturer, 
that  contains  the  following  information: 

(A)  A  statement  that  in  calendar  claim 
year  2000.  the  affiant  is  a  U.S. 
manufacturer  of  men's  or  boys'  suits, 
suil-tvpe  jackets,  or  trousers,  of 
imported  worsted  wool  fabric  of  the 
kind  described  in  HTSUS  subheadings 
5112.11  20  or5112  19.90,  or.  a 
statement  that  in  calendar  claim  years 
2001  and  2U02.  the  affiant  is  a  L'  S. 
manufacturer  of  men's  or  boys'  suits. 
suit-tvpe  jackets,  or  trousers,  of 
imported  worsted  wool  fabric  of  the 
kind  described  in  HTSUS  subheadings 
9902.51.11  or  9902  51.12  in  calendar 
claim  years  2001  and  2002: 

(B)  A  statement  that  the  affiant  is  not 
the  importer  in  the  current  caleiular 
year  of  imported  worsted  wool  fabric  of 
the  kind  described  in  paragraph  (A) 
above: 

(C)  .A  statement  as  tu  the  quantity  of 
imported  worsted  wool  fabric  of  the 
kind  described  in  paragraph  (A)  above 
that  the  affiant  purchased  frt)ni  an 
identified  importer(s)  or  from  an 
identified  supplier(s).  with  copies  of 
relevant  invoices  attached: 

(D)  A  statement  that  where  the  affiant 
purchased  imported  worsted  wool  fabric 
of  the  kind  described  in  paragraph  (A) 
above  from  an  identified  supplier(s).  the 
affiant  has  substantiating 
documentation  that  establishes  that 
such  fabric  was  imported  by  the 
identified  importer(s);  and 


(E)  A  statement  by  the  affiant  that  the 
identified  importer(s)  has  provided  a  list 
of  relevant  entrv  summar>-  numbers 
directiv  to  the  affiant  that  substantiates 
the  amount  of  duties  paid  in  the  current 
calendar  claim  vear  on  the  fabric 
identified  in  the  submitted  invoices, 
and  such  information  is  set  forth  as  an 
attachment:  and/or 

IF]  .-\  statement  by  the  affiant  that  the 
identified  iniporterls)  has  agreed  to 
submit  a  signed  affidavit  directly  to 
Customs  with  the  relevant  entry 
summarv  numbers  attached,  that 
substantiates  the  amount  of  duties  paid 
in  the  current  calendar  claim  year  on 
the  fabric  identified  in  the  submitted 
invoices. 

(iv)  Form  of  affidavit  A  manufacturer 
who  is  not  the  importer  of  the  imported 
worsted  wool  fabric  must  submit  to 
Customs  an  affidavit  to  substantiate  a 
wool  dutv  refiind  (laim  in  calendar 
years  2000.  2001,  or  2002.  signed  by  the 
manufacturer  or  a  knowledgeable  officer 
or  employee  of  the  manufacturer,  in  the 
following  format: 

Son-Importing  Mainifarturer's  Affidavit  in 
Support  of  a  Claim  fur  a  Duty  Refund  Undrr 
Section  505  of  the  Trade  and  Development 
Act  of  2000.  for  Calendar  Year 

1.  The  undersigned,  {name  of 
manufacturer],  is  a  U.S  manufai  turer  in 

calendar  vear of  men's  or  boys'  suits. 

suit-lype  jackets,  or  trousers,  of  imported 
worsted  wool  fabric  of  the  kind  described  in 
HTSUS  subheadings  5112  1 1.20  or 
5112.19.90  (in  claim  year  2000),  or  HTSUS 
subheadings  9902. .Till  or  9902. t1.  12  (in 
claim  years  2001  and  2001); 

2  The  iiniltTsigiu'd  was  not  the  importer 
of  imported  worsted  wool  fabric  of  the  kind 
described  in  item  (1)  above: 

3.  The  undersigned  purchased  {specify- 
quantity]  of  imported  worsted  wool  fabric  of 
the  kind  described  in  item  (1)  above  from 
{name  of  importerlsl]  or  from  a  supplier(s), 
and  the  relevant  invoices  are  dttfi(  bed; 

4.  Where  the  undersigned  pun  based 
imported  worsted  wool  fa()ri(  ot  the  kind 
described  in  item  (1)  above  from  {name  of 
supplier],  the  undersigned  has  substantiating 
do(  umentation  that  establishes  that  sui  h 
fabric  was  imported  by  {namf  of  importrr); 

5(a).  .Attached  is  a  list  of  relevant  entry 
summarv  numbers,  provided  directly  to  thf> 
undersigned  hv  {name  of  importer),  that 
substantiates  the  amount  of  duties  paid  in  the 
current  calendar  claim  year  on  the  fabric 
identified  in  the  attached  iiivoit  es;  and  or 

5(b).  The  importer,  {namf  ot  importer],  has 
agreed  to  submit  a  signed  affidavit  direclU  to 
Customs  that  attests  to  the  fad  that  the 
importer  sold  imported  worsted  wool  fabrii 
of  the  kind  described  in  item  (1)  above  to  the 
undersigned  or  to  {name  of  supplier],  and  has 
agreed  to  attach  a  list  of  the  relevant  entry 
summarv  numbers  that  substantiates  the 
amount  of  duties  |),ii(i  in  the  i  urrent  (  alendar 
claim  vear  on  the  fabric  identified  in  the 
attached  invou  es;  and 

H.  The  undersi)>ne(i  attests  that  the 
information  set  forth  in  this  affidavit  is  true 


and  accurate  to  the  best  of  the  affiant's 
knowledge  and  belief. 

(v)  Required  content  of  an  importer's 
signed  affidaiit  in  support  of  a 
manufacturer's  wool  duty  refund  claim. 
Where  an  importer  chooses  to  assist  in 
the  substantiation  of  a  non-importing 
manufacturer's  wool  duty  refund  claim 
by  submitting  relevant  entry'  summary 
numbers  directly  to  Customs,  such  entry- 
information  must  be  set  forth  as  an 
attachment  to  an  affidavit  that  is  signed 
by  the  importer  or  by  a  knowledgeable 
officer  or  employee  of  the  importer,  and 
must  contain  the  following  information: 

(A)  A  statement  as  the  total  amount  of 
duties  that  the  importer  paid  in  the 
current  calendar  claim  year  on  worsted 
wool  fabric  of  the  kind  described  in 
paragraph  (g)(3)(iii)  of  this  section: 

(B)  A  statement  that  the  importer  sold 
worsted  wool  fabric  of  the  kind 
described  in  paragraph  (gK3)(iii)  of  this 
section,  to  the  identified  manufacturer 
or  to  the  identified  supplier(s); 

(C)  A  list  of  relevant  entry  summary 
numbers  for  the  worsted  wool  fabric  of 
the  kind  described  in  paragraph 
(gK3)(iii)  of  this  section,  set  forth  as  an 
attachment  in  either  a  paper  or  an 
electronic  format  (the  latter  submitted  to 
Customs  on  diskette),  that  substantiates 
the  amount  of  duties  paid  during  the 
current  calendar  claim  year  on  such 
fabric  that  was  sold  by  the  importer  to 
the  identified  manufacturer  or  to  the 
identified  supplier(s); 

(D)  A  statement  that  no  entry 
summary  number  has  been  listed  in 
paragraph  (g)(3)(v)(C)  of  this  section  that 
has  already  had  99%  or  more  of  the 
amount  of  duties  paid  on  that  entry 
refunded  pursuant  to  any  refund  claim 
authorized  by  law;  and 

(E)  A  statement  that  lists  any  entry' 
summary  number  in  paragraph 
(g)(3)(v)(C)  of  this  section  that  is,  or  may 
become,  subject  to  an  outstanding 
drawback  claim,  protest,  or  any  other 
refund  claim  authorized  by  law. 

(vi)  Form  of  affidavit.  The  importer's 
affidavit  in  support  of  manufacturer's 
wool  duty  refund  claim  must  be  signed 
bv  the  importer  or  by  a  knowledgeable 
officer  or  employee  of  the  importer,  and 
be  submitted  to  Customs  in  the 
following  format: 

Importer's  Affidavit  in  Support  ot  a  \'on- 
Importing  Manufacturt^r's  Claim  for  a  Duty 
Refund  Under  Section  505  of  the  Trade  and 
Development  Act  of  2000.  for  Calendar  Year 

1.  The  undersigned,  {name  of  importer],  is 
an  importer  who  [check  one)  paid  duties  in 
calendar  year  2000  [_1  on  worsted  wool 
fabric  of  the  kind  described  in  HTSUS 
subheadings  5112.11.20  or  5112.19.90.  or 

who  paid  duties  in  calendar  year  2001  [ 1 

or  calendar  vear  2002  [_]  on  worsted  wool 
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fabric  of  the  kind  described  in  HTSUS 
subheadings  9902.51.11  or  9902.51.12; 

2.  The  undersigned  sold  worsted  wool 
fabric  of  the  kind  described  in  item  (1)  above 
to  a  manufacturer  identified  as  [name  of 
manufacturer]  or  to  a  supplier(s]  identified  as 
{name  of  supplier]; 

3.  Attached  is  a  list  of  relevant  entry 
summary  numbers  for  worsted  wool  fabric  of 
the  kind  described  in  item  (1)  above  that 
substantiates  the  amount  of  duties  paid  in  the 
current  calendar  claim  year  on  such  fabric 
that  was  sold  by  the  undersigned  to  [name 
of  manufacturer]  or  to  an  identified 
supplier(s)  [name  of  supplier]; 

4.  The  undersigned  has  not  listed  any  entry 
summary  in  item  (3)  above  that  h.'is  had  99% 
or  more  of  the  amount  of  duties  paid  on  that 
entrv'  refunded  pursuant  to  any  refund  claim 
authorized  by  law; 

5.  The  undersigned  will  list  any  entry 
summary  in  item  (3)  above  that  is.  or  may 
become,  subject  to  an  outstanding  drawback 
claim,  protest,  or  any  other  refund  claim 
authorized  by  law;  and 

6.  The  undersigned  attests  that  the 
information  set  forth  in  this  affidavit  is  true 
and  accurate  to  the  best  of  the  affiant's 
knowledge  and  belief 

(vii)  Documentation  required  where 
the  manufacturer  is  both  an  importer 
and  a  purchaser  of  eligible  worsted  wool 
fabric.  Where  a  manufacturer  described 
in  paragraph  (c)(1)  of  this  section  is  both 
an  importer  and  a  purchaser  of  eligible 
worsted  wool  fabric,  the  manufactiu-er 
must  provide  Customs  with  both  the 
documentation  described  in  paragraphs 
(g)(3)(i)  and  {g)(3)(ii)  of  this  section,  and 
the  documentation  described  in 
paragraphs  (g)(3)(iii)  and  (g)(3){iv)  of 
this  section. 

(viii)  Documentation  required  where 
the  claimant  is  the  legal  assignee  of  an 
eligible  manufacturer's  wool  duty 
refund  claim  rights.  To  file  a  wool  duty 
refimd  claim  where  the  claimant  is  the 
legal  assignee  of  the  existing  wool  duty 
refimd  claim  rights  of  an  eligible 
raanufactiurer  described  in  paragraphs 
(f)(1).  (f)(2),  (f)(3).  (f){4l.  (f)(5)  or  (f)(6)  of 
this  section,  the  facts  of  such  legal 
assignation,  and  the  identity  of  all 
affected  parties,  must  be  submitted  to 
Customs  in  a  written  attachment  to  the 


claim,  and  additional  substantiating 
documentation  must  be  available  to 
Customs  upon  request.  Only  those 
assignees  that  substantiate,  to  Customs 
satisfaction,  the  terms  and  legality  of  the 
assignation  will  be  eligible  to  claim  a 
wool  duty  refund  duty  refund. 

(h)  Wool  duty  refund  claim  processing 
procedures.  Upon  receipt  of  a  timely 
and  complete  wool  duty  refund  claim 
filed  piu-suant  to  the  terms  of  this 
section,  Customs  will  determine  the 
liquidation  status  of  the  entry' 
smnmaries  used  to  substantiate  the 
claim.  No  duty  refund  will  be  issued  to 
a  claimant  until  all  the  entry  summaries 
identified  for  purposes  of  substantiating 
the  claim  have  been  finally  liquidated 
and  the  applicable  amendment  period, 
as  set  forth  in  paragraph  (g)(1)  of  this 
section  has  expired  or  the  claimant  has 
submitted  to  Customs  a  signed  waiver  of 
amendment. 

(i)  Denial  of  a  wool  duty  refund  claim. 
Customs  may  deny  a  wool  duty  refund 
claim  if  the  claim  was  not  timely  filed, 
if  the  claimant  is  not  eligible  pursuant 
to  the  terms  of  this  section,  or  if  the 
claimant  has  not  complied  with  the 
requirements  of  this  section.  Customs 
will  provide  the  claimant  with  written 
notice  of  the  denial  of  the  claim, 
including  the  reason  for  the  denial. 

(j)  Multiple  refund  claims  and 
pending  judicial  review — (1)  Allowance 
or  denial  of  subsequent  claims.  If  an 
entry  has  been  used  to  provide  the  basis 
for  a  duty  refimd  claim  pursuant  to  this 
section,  and  the  entire  amount  of  duties 
paid  on  that  entry  was  refunded  to  the 
claimant,  a  claim  for  drawback,  or  any 
other  refund  claim  authorized  by  law. 
that  is  based  on  that  entry,  will  be 
denied  by  Customs,  If  an  entry  has  been 
used  to  substantiate  a  claim  for  a  dutv 
refund  under  this  section,  and  an 
amount  in  duties  paid  on  that  entry  has 
not  been  refunded,  the  remaining 
amount  may  be  eligible  for  subsequent 
duty  refund  claims  under  this  section, 
drawback,  or  any  other  refund  claim 
authorized  by  law. 


An  entry  that  has  already  had  99%  or 
more  of  the  duties  paid  on  that  entry 
refunded  by  way  of  a  drawback  claim, 
protest,  or  any  other  claim  authorized 
by  law,  may  not  be  used  to  provide  the 
basis  for  a  wool  duty  refund  claim. 

(2)  Substitution  of  entry  summarv 
numbers.  If  a  duty  refund  claim  under 
this  section  has  not  yet  been  processed 
by  Customs,  an  importer  may  substitute 
an  entry  summary  that  has  already  been 
identified  to  Customs  for  purposes  of 
substantiating  the  claim  with  another 
comparable  entry  summary,  so  long  as 
the  amount  of  duty  paid  in  connection 
with  the  replacement  entry  is  not  less 
than  the  duty  paid  on  the  entrv  that  was 
identified  to  Customs  originally. 

(3)  Pending  judicial  review.  If  a 
summons  involving  the  tariff 
classification  or  the  dutiabilitv  of  an 
imported  wool  product  has  been  filed  in 
the  Court  of  International  Trade. 
Customs  will  deem  any  entry  summary 
at  issue  in  that  judicial  proceeding 
ineligible  to  substantiate  a  dutv  refund 
claim. 

(k)  Penalties  and  liquidated  damages, 
A  wool  duty  refund  claimant's  failure  to 
comply  with  any  of  the  procedural 
requirements  set  forth  in  this  document, 
or  failure  to  adhere  to  all  applicable 
laws  and  regulations,  may  subject  the 
claimant  to  penalties,  liquidated 
damages  or  other  administrative 
sanctions, 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1624; 
44  U.S.C.  3501  et  seq, 

2,  Section  178.2  is  amended  bv 
adding  a  new  listing  to  the  table  in 
numerical  order  to  read  as  follows: 

§  1 78.2    Listing  of  OMB  control  numbers. 


19CFR  Section 


Description 


OMB  Control  No 


§  10.184  Refund  of  duties  on  certain  wool  imports. 


1515-0227 
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Raymond  W.  Kelly. 

Commissioner  nf  Customs. 

.Approved:  December  20,  2000. 

Timothy  E.  Skud. 

Acting  Deputy  Assistant  Secretary  of  the 

Treasury 

[FR  Doc.  00-32836  Filed  12-20-00:  3:09  pm| 

BILLING  CODE  482(M)2-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[TD8918] 

RIN  1545-AY11 

Removal  of  Federal  Reserve  Banks  as 
Federal  Depositaries 

agency:  Intomal  Revt-nue  Service  (IRS). 

TrtMsury 

ACTION:  Temporary  regulations 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
deposit  of  Federal  taxes  pursuant  to 
section  B302  of  the  Internal  Revenue 
Code.  The  regulations  remove  Federal 
Reserve  banks  as  authorized 
depositaries  for  Federal  tax  deposits. 
The  regulations  affect  taxpayers  that 
make  Federal  tax  deposits  using  papa: 
Federal  Tax  Deposit  (FTD)  coupons 
(Form  8104)  at  Federal  Reserve  banks. 
DATES:  Eftectivp  Date:  These  regulations 
are  effective  December  2b.  2000. 

Applicability  Date  These  regulations 
applv  to  deposits  made  after  December 
n. 2000 

FOR  FURTHER  INFORMATION  CONTACT: 
Brinton  T.  Warren  (202)  622-4440  (not 
a  toll-free  number) 
SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

This  document  contains  amendments 
to  the  Procedure  and  Administration 
Regulations  (26  CFR  part  301)  relating  to 
Federal  tax  deposits  under  section 
6302(c)  of  the  Internal  Revenue  Code 
(Code).  Section  6302(c)  provides  that 
the  Secretary-  may  authorize  Federal 
Reserve  banks,  and  incorporated  banks, 
trust  companies,  domestic  building  and 
loan  associations,  or  credit  unions  that 
are  depositaries  or  financial  agents  of 
the  United  States,  to  receive  any  tax 
imposed  under  the  internal  revenue 
laws,  in  such  manner,  at  such  times, 
and  under  such  conditions  as  the 
Secretar\-  mav  prescribe  Pursuant  to 
this  autfiority.  various  regulations 
provide  that  Federal  Reserve  banks,  as 
well  as  other  authorized  financial 


institutions,  may  receive  certain  Federal 
tax  deposits. 

In  cooperation  with  the  Treasury 
Department's  Financial  Management 
Service  (FMS).  the  Federal  Reserve 
System  has  be»?n  streamlining  its 
Treasurv  Tax  and  Loan  (TT&L) 
Operation  to  respond  to  the  fact  that  the 
overwhelming  majority  of  Federal  Tax 
Deposits  (FTDs)  are  now  received 
electronically.  The  widespread  adoption 
of  electronic  deposits  by  taxpayers  is  an 
important  aspect  of  improving  the 
efficiencv,  reliability,  and  cost- 
effectiveness  of  the  Treasury 
Department's  financial  management.  In 
general,  compared  to  the  universe  of  all 
tax  deposits,  the  percentage  of  FTDs 
made  with  paper  coupons  has 
significantly  declined.  FTDs  made  with 
[)apt'r  coupons  at  Federal  Reserve  banks 
now  constitute  only  a  tiny  percentage  of 
all  ta.\  deposits.  For  example,  in  Fiscal 
Year  1999.  of  the  approximately  100 
million  Federal  tax  deposits,  made  by 
paper  coupon  and  electronically,  only 
about  270.000.  or  less  than  one  half  of 
one  percent,  were  paper  coupons 
presented  at  Federal  Reserve  banks. 
.Additionallv.  the  number  of  paper 
coupons  presented  at  Federal  Reserve 
banks  has  declined  over  twenty-five 
percent  sint:e  1997 

The  Treasury  Department  has 
developed  an  array  of  other  deposit 
options  that  are  more  convenient  for 
taxpayers  to  use,  and  more  economical 
to  process,  than  deposits  with  Federal 
Reserve  banks.  For  example,  taxpayers 
may  use  their  touch  tone  telephone  or 
personal  computer  to  make  deposits  24 
hours  a  dav  through  the  Electronic 
Federal  Tax  Payment  System  (EFTPS). 
For  those  taxpayers  who  still  prefer 
paper  coupons  over  electronic  deposits, 
there  are  now  more  than  10.000 
financial  institutions  nationwide  that 
are  designated  as  TT&L  depositaries 
where  taxpayers  may  make  FTD 
deposits  using  paner  coupons. 

In  response  to  tne  declining  number 
of  deposits  being  made  with  paper 
coupons  at  Federal  Reserve  banks,  the 
Federal  Reserve  Bank  of  St.  Louis  was 
selected,  effective  May  1.  2000.  to  serve 
as  the  onlv  Federal  Reserve  bank 
accepting  FTDs.  Even  after  this 
consolidation,  however,  it  is  no  longer 
cost-effective  for  the  Federal  Reserve 
bank  in  St.  Louis  to  process  the  small 
number  of  paper  coupons  it  receives 
annuallv  .Accordingly,  these  temporary 
regulations  remove  all  Federal  Reserve 
banks  as  depositaries  for  Federal  taxes. 
To  mitigate  any  difficulties  for  those 
taxpayers  who  still  do  not  wish  to  use 
the  deposit  alternatives  discussed 
above,  the  Treasury  Department  has 
authorized  a  financial  agent  to  receive 


and  process  FTD  payments  through  the 
mail,  thereby  maintaining  a  mail-in 
alternative  for  taxpayers  who  do  not 
have  an  account  with  an  authorized 
financial  institution  and  who  do  not 
wish  to  use  EFTPS.  The  address  for  this 
mail-in  alternative  is  Financial  Agent. 
Federal  Tax  Deposit  Processing.  P.O. 
Box  970030,  St.  Louis,  Missouri,  63197. 
The  IRS  is  also  issuing  proposed 
regulations  that  remove  Federal  Reserve 
banks  as  depositaries  of  Federal  taxes. 
See  the  notice  of  proposed  rulemaking 
on  this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulator.-  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatorv  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatorv-  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Brinton  T.  Warren  of  the 
Office  of  Associate  Chief  Counsel, 
Procedure  and  Administration 
(Administrative  Provisions  and  Judicial 
Practice  Division).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly.  26  CFR  part  301  is 
amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  780,i  *    *    * 

Par.  2.  Section  301.6302-lT  is  added 
to  read  as  follows: 
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§  301.6302-lT    Use  Of  Federal  Reserve 
banks  after  December  31, 2000 

Federal  Reserve  banks  are  not 
authorized  depositaries  for  Federal  tax 
deposits  made  after  December  31,  2000. 

Dated:  December  6,  2000. 
Robert  E.  Wenzel, 
Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  6,  2000, 
lonathan  Talisman, 

Acting  Assistant  Secretary  for  Tax  Policy. 
[FR  Doc.  00-32567  Filed  12-22-00;  8:45  am] 
BILUNG  CODE  4830-01-0 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  668 

Report  On  Use  of  Employees  of  Non- 
Federal  Entitles  to  Provide  Services  to 
tiie  Department  of  the  Army 

agency:  Office  of  the  Assistant 
Secretary  of  the  Army  (Manpower  and 
Reserve  Affairs),  and  Office  of  the 
Assistant  Secretary  of  the  Army 
(Acquisition,  Logistics  and  Technology), 
Department  of  the  Army,  DoD. 
ACTION:  Final  rule, 

-  SUMMARY:  This  final  rule  implements 
Section  343  of  the  FY  2000  Department 
of  Defense  Authorization  Act,  Section 
129a  and  Section  2461(g)  of  title  10 
within  the  Department  of  the  Army  by 
means  of  a  reporting  requirement 
included  in  certain  contract  actions 
described  in  the  rule, 

EFFECTIVE  DATE:  December  26,  2000. 
ADDRESSES:  Office  of  the  Assistant 
Secretary  of  the  Army  for  Manpower  & 
Reserve  Affairs  (ASA  (M&RA)), 
Attention  SAMR-FMMR,  Km.  2A672, 
Washington,  DC  20310,  or  contact  the 
following  persons  by  e-mail  or  phone  as 
indicated  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

John  Anderson,  SAMR-FMMR,  Phone 
703-614-8247,  e-mail: 
John.Anderson@hqda.army.mil  or  John 
R.  Conklin,  SAAL-ZPS,  e-mail: 
John.Conklin@sarda.army.mil 

SUPPLEMENTARY  INFORMATION: 

a.  Baclcground 

(1)  The  Department  of  the  Army 
previously  annoimced  an  interim  rule  to 
establish  basic  contractor-reporting 
requirements  to  identify  the  number  and 
value  of  direct,  and  associated  indirect, 
labor  work  year  equivalents  for 
contracted  services  in  support  of  the 
Army.  The  interim  rule,  effective  on  the 
date  of  publication,  was  published  in 


the  Federal  Register  (65  FR  13906) 
dated  Wednesday.  March  15,  2000. 
Comments  and  responses  pertaining  to 
the  new  reporting  requirements  are 
provided  in  b.  below. 

(2)  Major  changes  to  the  Interim  Rule 
are  outlined  herein  and  further 
explained  in  "b."  below.  In  response  to 
numerous  administrative  questions  and 
requests  for  clarification  from  both 
public  and  private  sector  sources.  Part 
668  has  been  completely  reorganized 
and  rewrritten  for  better  readability, 
clarity  and  completeness;  and  to  allow 
easier  implementation  by  the  Army 
contracting  community  and  Army 
contractors.  To  further  assist  with  this 
objective,  the  Final  Rule  will  be  cited 
and  further  implemented  as  appropriate 
in  the  Army  Federal  Acquisition 
Regulation  Supplement. 

(3)  The  substantive  changes  resulting 
from  the  Public  Comment  process  are  as 
follows: 

(a)  Section  668.1(b)(l){i)  excepting 
FAR  Part  12  contract  actions  from 
inclusion  of  the  reporting  requirement, 
and  mandatory  reporting,  is  deleted  in 
its  entirety.  With  the  effective  date  of 
this  Final  Rule,  the  reporting 
requirement  will  be  included  in  all 
contracts  specified  in  the  amended 

§  668.1(c)(3)  (including  those  entered 
into  using  Part  12  procediu-es,  unless 
otherwise  exempt).  All  affected 
contractors  shall  be  requested  to  provide 
reportable  data  from  October  1,  1999  (or 
later  start  of  contract  date),  in  order  to 
insure  complete,  accurate  and  useful 
information  to  Congress  and  Army 
planners. 

(b)  Section  668(b)(l)(iii)  is  deleted, 
and  will  be  moved  to  §  668.2(e). 

(c)  Section  668.2  is  renamed 
"Contract  Reporting  Requirements." 
Section  668.2(a)  is  changed  (in 

§  668.2(d))  by  amending  "relevant 
composite  indirect  labor  rate"  to  read 
"relevant  annualized  average  or 
composite  indirect  labor  rates"  in  order 
to  clarify  that  rates  reported  (for  hours 
and  dollar  value)  do  not  have  to  be 
adjusted  for  every  reporting  period;  and 
will  further  clarify  that  actual  estimated 
hours  and  dollars  may  always  be 
reported  (in  lieu  of  rates)  for  indirect 
labor  related  to  the  direct  labor  reported. 
To  this  end,  the  ASA  (M&RA)  secure 
website  [https:// 

contractormanpower.  us.army.mil)  will 
be  amended  to  add  appropriate  fields 
and  clarifications. 

(d)  A  new  §  668.2(g)  is  added  to 
clarify  that  prime  contractors  may  use 
their  discretion  to  determine  whether 
sub-contractors  will  report  their 
information  directly  to  the  data 
collection  web  site,  or  to  the  prime 


contractors  for  validation  and 
submission  to  the  collection  web  site. 

(e)  The  current  paragraph  (c).  titled 
'Reporting  format"  is  redesignated  as 

paragraph  (i)  and  corresponding 
changes  are  made  to  the  list  of  required 
data  elements; 

(f)  The  secure  Army  website  and  its 
URL  address  is  now  highlighted  in 
Section  668.2(a)  and  (i).  The  website  is 
the  principal  source  of  detailed 
information  on  the  reporting  process. 
Help  Desk  functions,  and  other 
information  and  assistance. 

b.  Comments  and  Responses 

Comments  and  responses  are 
provided  as  follows: 

Comment:  Contractor  recommended 
that  the  rule  clarify  that  it  is  permissible 
for  a  contractor  to  use  an  algorithm  of 
the  overall  relation  of  total  indirect 
labor  hours  to  the  total  direct  and 
indirect  hours  on  an  annualized  basis 
for  the  purposes  of  reporting  the 
composite  indirect  rate. 

Response:  The  rule  will  be  clarified  to 
reflect  the  permissibility  for  contractors 
to  report  using  an  annualized  average 
composite  indirect  rate  for  estimating 
indirect  man-hours  rather  than  a  rate 
developed  for  the  specific  reporting 
period. 

Comment:  Public  sector  union 
requested  clarification  on  the  meaning 
of  the  "composite  indirect  rate"  for 
estimating  value. 

Response:  The  composite  indirect  rate 
for  estimating  value  (as  opposed  to 
hours)  is  intended  to  capture  the  labor- 
related  charges  included  in  the  indirect 
pools.  This  rate,  when  multiplied 
against  the  value  of  direct  labor  hours  is 
intended  to  provide  an  estimate  of  all  of 
the  compensation  related  charges 
associated  with  the  reportable  ser\'ices 
under  the  contract  action  during  the 
reporting  period  [i.e..  both  direct  and 
indirect  labor  charges).  These 
compensation  charges  include:  salaries 
and  wages;  directors'  fees;  bonuses 
(including  stock);  incentive  awards; 
employee  stock  options;  stock 
appreciation  rights;  employee 
insurance;  fringe  benefits  (e.g.,  vacation, 
sick  leave,  holidays,  military  leave, 
supplemental  unemployment  benefit 
plans);  contributions  to  pension  plans 
(defined  benefit,  defined  contribution); 
other  post-retirement  benefits,  annuity, 
and  employee  incentive  compensation 
and  deferred  compensation  plans;  early 
retirement  plans;  off-site  pay;  incentive 
pay;  hardship  pay;  severance  pay;  and 
COLA  differentia].  Contractors  may  also 
report  estimated  total  hours  and  dollars 
for  (related)  indirect  labor  (as  opposed 
to  providing  average  composite  rates). 
Either  method  chosen  should  be 
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consistently  reported  The  Final  Rule,  at 
Section  668.2(d)(2).  contains  these 
clarifications;  and  the  secure  .\rmy 
website  will  be  amended  to  reflect  the 
new  data  fields 

Comment:  Contractor  questioned 
application  of  reporting  requirement  to 
Time  and  .Materials  (T&M)  and  Firm 
FLxed  Price  (FFP)  contracts  since  the 
contractor  invoices  the  Government 
based  on  its  fully  burdened  labor  rates, 
as  proposed  under  T&M,  and  agreed 
upon  prices  or  rates  under  FFP.  and 
does  not  otherwise  usually  disclose 
actual  labor  costs  (under  T&M)  or  actual 
labor  hours  or  costs  under  FFP 
Conversely,  public  sector  unions 
requested  that  the  Rule  be  clarified  to 
applv  the  reporting  requirement  to  firm 
fixed  price  tvpe  contracts,  on  the  basis 
that,  assuming  the  numbers  (hours  and 
value)  are  known  and  collected  by  the 
contractors  for  their  own  business 
purposes,  the  numbers  should  be 
reported  to  the  secure  Armv  website 
since  thev  are  not  to  be  used  for  billing 
nor  for  audit,  or  any  other  purposes 
bevond  those  stated  in  the  Rule 
(reporting  and  manpower  planning) 

Response:  The  Army  is  not  requesting 
this  contractor  manpower  information 
as  a  basis  for  future  negotiation, 
payment  or  post-audit  under  the 
contract(s)  reported;  and  is  treating  all 
provided  information,  especially  any 
estimated  indirect  labor  hour  or  rate/ 
value  information,  as  proprietary  when 
specifically  associated  with  a  contractor 
bv  name  and  contract  number  The  Rule 
will  clarify  that  reporting  the  requested 
information  is  not  required  when  a 
contractor  would  be  forced  to  create  a 
new.  internal  cost  accounting,  allocation 
or  payroll  system  in  order  to  reasonably 
identify  the  requested  data,  However,  it 
is  unlikely  that  a  contractor  would  be 
able  to  operate  in  accordance  with 
generally  accepted  accounting 
principles,  and  in  compliance  with 
taxation  and  benefits  laws  and 
regulations,  without  having  the 
requested  information  readily  available 
either  at  the  time  of  a  request  for 
progress  payment,  submission  of 
invoices  or  vouchers,  or  quarterly. 
Lastly,  the  data  as  reported  by 
contractors  will  not  be  furnished 
through  or  to  Army  contracting  offictts, 
but  directly  to  the  office  responsible  for 
manpower  reporting  to  Congress  and 
pro\  iding  gross  data  to  Army  planners. 
Accordingly,  firm  fixed  price  contracts 
and  time  and  materials  contracts  shall 
fall  within  the  scope  of  the  reporting 
requirement  and  the  Final  Rule  is 
clarified  to  reflect  that  change. 

Comment:  Public  sector  union 
questioned  the  exclusion  of  Federal 
Acquisition  Regulation  (FAR)  Part  12 


service  contracts  from  the  scope  of  the 
reporting  requirement. 

Response:  Initially.  FAR  Part  12 
contracts  were  exempted  on  the  basis 
that  the  reporting  requirement  could 
detract  from  the  commercial  practices 
tenet,  and  based  on  the  sparse  use  of 
those  procedures  for  service  contracts  in 
general   However,  on  review  of  the 
comments,  and  reflection  on  the 
remaining  exceptions  for  reporting,  it 
was  determined  that,  if  contractors 
possessed  the  needed  data  as  a  matter  of 
common  business  practice,  and  if  the 
reporting  requirement  was  minimally 
burdensome  and  intrusive,  then  it 
should  be  reported,  notwithstanding  the 
use  of  Part  12.  In  addition.  Army 
contracting  personnel  notified  us  that 
the  numl)er  and  size/scope  of  Part  12 
Service  contracts  was  quite  large  and 
increasing,  contrary  tt)  our  initial 
expectations.  Given  the  intended  scope 
of  both  section  2461(g)  of  title  10  and 
section  343  of  the  Fiscal  Year  2000 
National  Defense  Authorization  Act, 
excluding  the  significant  and  growing 
numbers  of  service  contracts  awarded 
under  Part  12  will  detract  from  the 
reliability  of  information  collected  and 
undercut  the  purposes  of  data 
collection.  Accordingly,  the  Final  Rule 
eliminates  the  exception  for  contracts 
entered  into  under  the  authority  and 
procedures  of  FAR  Part  12. 

Comment  Public  sector  unions 
questioned  the  exclusion  of  contracts 
below  5100,000  in  value  from  the  scope 
of  the  rule. 

Response:  The  $100,000  exclusion  is 
intended  to  minimize  the  workload 
burden  in  compiling  the  report,  and 
covers  a  relatively  small  number  of 
contractor  support  man-hours  provided 
under  a  large  number  of  contract 
actions.  The  Rule  will,  however,  be 
clarified  to  explain  that  the  5100,000 
refers  to  the  total  estimated  value  of  the 
contract  in  the  case  of  Task  Order  or 
Deliverv  Order  contracts.  Individual 
orders  under  such  contracts  that  are 
reported  using  a  DD  Form  350. 
Individual  C(mtracting  Action  Report 
(i.e..  greater  than  525,000)  shall  be 
reported).  The  Army  may  periodically 
consider  eliminating  this  exclusion  in 
the  event  the  exclusion  is  misused  or 
results  in  a  substantial  number  of 
service  contracts  and  manpower 
information  being  excluded  from  the 
rt'(juirement  in  a  way  that  would  impair 
the  reliability  of  the  overall  data. 

Comment  Public  sector  unions 
questioned  the  scope  of  the  proprietary' 
nature  of  the  data  and  requested  that  the 
Army  address  how  it  intends  on  making 
the  data  available  to  the  public.  Army 
Major  Command  r;hiefs  of  Staff  and 
their  c:ontractJng  offices  queried  how 


thev  would  be  informed  about 
contractor  compliance  with  the 
reporting  requirement. 

Response:  For  the  purposes  of  this 
data  collection  effort,  information 
reported  on  direct  or  indirect  labor 
hours  and  rates,  and  the  value  of  those 
hours,  when  associated  with  a  contract 
number  and  contractor  identity,  is 
treated  as  proprietary.  It  was  and  is 
considered  essential  to  the  data 
collection  effort  to  ensure  this  level  of 
information  security  to  reporting 
contractors.  Data  subject  to  potential 
release  to  Army  sources  or  the  public, 
or  under  the  Freedom  of  Information 
Act,  would  include  information  such  as 
the  identity  of  contractors  reporting;  the 
number  of  contract  actions  reported  on; 
and  the  overall  number  of  labor  hours 
and  value  of  various  categories  of 
support  services  reported,  and  other 
aggregations,  but  in  no  event  will  there 
be  public  release  of  specific  reported 
data  when  linked  to  contractor  neune 
and  or  contract  number.  The  Final  Rule 
is  clarified  to  provide  that  proprietary- 
information  may  be  provided  to  internal 
Army  sources  for  purposes  of  evaluating 
and  enforcing  compliance  with  the 
reporting  requirement,  provided  the 
information  is  appropriately  marked 
and  treated  as  proprietary.  For  purposes 
of  assuring  compliance  with  the 
reporting  requirement,  the  Army  may 
eventually  decide  to  make  a 
summarization  of  non-proprietary, 
releasable  data  available  through  a  web 
site;  however  this  will  not  be  possible 
in  the  near  future  due  to  the  late 
implementation  by  many  contracting 
activities  and  the  need  for  a  validation 
process  and  cycle  using  the  Federal 
Procurement  Data  System  database. 

Comment:  A  member  of  the  public 
suggested  that  the  rule  clarify  how  sub- 
contractors would  report  this 
information.  In  addition,  a  contractor 
suggested  that  sub-contracting  its 
payroll  system  excluded  it  from  the 
scope  of  the  reporting  requirement. 

Response:  Clarify'ing  language  is 
included  in  the  Final  Rule  making  clear 
that  prime  contractors  may  either 
require  their  sub-contractors  to  directly 
report  the  information  required  by  this 
rule  to  the  data  collection  web  site;  or 
the  prime  contractor  may  report 
subcontractor-provided  information  to 
the  data  collection  web  site  (identifying 
the  source  of  the  numbers  to  the  extent 
practicable).  In  addition,  clarif\'ing 
language  is  included  in  the  Final  Rule 
that  sub-contracting  the  payroll  system 
of  a  contractor  is  not  a  basis  for 
exclusion  of  the  contractor  from  the 
reporting  requirement. 

Comment:  An  Army  contracting  office 
queried  whether  the  reporting 
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requirement  applied  to  Army  contracts 
awarded  by  them  using  General  Services 
Administration  (GSA)  contract  vehicles. 

Response:  Clarifying  language  is 
included  in  the  Final  Rule  that  the 
reporting  requirement  applies  to  Army 
contract  actions,  valued  at  greater  than 
5100,000,  awarded  by  Army  contracting 
offices  using  GSA  contract  vehicles. 

Comment:  Contractor  suggested  that 
the  submission  of  an  invoice  with  an 
additional  attachment  be  allowed  in  lieu 
of  the  web-based  data  collection,  at  the 
option  of  the  contractor. 

Response:  Using  multiple  data 
collection  formats  and  methods  is 
impracticable  for  the  Government  and 
would  adversely  affect  the  reliability 
and  cost  of  the  data  collection.  In 
addition,  the  inclusion  of  attachments 
on  an  invoice  would,  for  all  practical 
purposes,  eliminate  the  access 
protections  afforded  by  using  a  secure 
web  site  not  associated  with  contracting 
channels,  for  all  data  collection. 

Comment:  Public  sector  union 
suggested  that  the  reporting  requirement 
be  extended  to  cover  manufacturing 
work  analogous  to  the  work  performed 
at  Army  arsenals  and  some  Army  depots 
(primarily  remanufacturing). 

Response:  The  final  rule  applies  only 
to  services  covered  by  federal  supply 
class  or  service  codes  covered  by  the 
"Research  and  Development,"  and  the 
"Other  Services  and  Construction" 
codes.  The  final  rule  does  not  include 
a  reporting  requirement  for  the 
acquisition  of  supplies  and  equipment 
by  purchase,  lease  or  barter.  However, 
when  non-incidental  services  are 
discretely  included  in  such  contract 
actions,  and  these  services  may  be 
characterized  under  the  Other  Services 
and  Construction  codes  or  Research  and 
Development  codes,  they  shall  be 
subject  to  the  reporting  requirement. 
Just  as,  in  manufacturing  work 
performed  at  Army  arsenals,  support 
services  that  the  Arsenals  contract  for 
must  be  reported. 

Comment:  Public  sector  comments 
from  overseas  commands  recommended 
that  foreign  vendors/contractors 
providing  services  to  the  Army  overseas 
(such  as  in  Contingency  support  in 
theaters  of  operation)  be  excepted  from 
the  reporting  requirement.  The  concern 
is  certain  foreign  contractors  may  not  be 
able  to  coimect  to  the  Internet;  may  not 
be  conversant  with  our  language,  our 
accounting  rules  and  assumptions,  and 
may  be  distrustfril  of  providing 
potentially  business-  (or  tax)  sensitive 
information  to  a  foreign  government 
(i.e.,  the  United  States),  notwithstanding 
the  stated  purpose  and  pledge  to  protect 
such  data  as  proprietary. 


Response:  One  of  the  purposes  of  this 
minimal  burden  data  collection  effort  is 
for  Army  Leadership  to  gain  visibility 
over  the  total  resources  (manpower  and 
associated  costs)  necessary  to 
accomplish  mission  requirements,  as 
reliance  on  contractor  support  has 
increased.  A  recent  (October  19,  2000) 
Memorandum  to  all  Army  Commanders 
and  Heads  of  Staff  Agencies,  signed  bv 
the  Vice  Chief  of  Staff,  GEN  John  M. 
Keane,  states:  "Defined  in  both 
functional  and  appropriation  terms  by 
theater,  this  [CME]  information  will 
address  a  material  weakness  captiu^ing 
the  "contractor  shadow  workforce" 
support  to  our  forces.  This  information 
is  very  important  to  Army  plaiming  and 
programming,  the  Quadrennial  Defense 
Review,  and  for  assuring  full  visibility 
of  all  costs  in  activity  based  costing 
initiatives."  If  foreign  contractors  are 
unable  to  comply  with  the  entirety  of 
the  reporting  requirement,  without 
creating  a  whole  new  allocation  system 
or  system  of  records,  they  can  exempt 
themselves  from  that  part  of  the 
reporting  which  they  can  certify  as 
infeasible.  This  must  be  supported  with 
a  written  certification  outlining  the 
portion  of  the  reporting  which  is 
impracticable  and  the  reasons  therefore. 
In  certain  extreme  cases  (e.g.,  when  the 
contractor  has  no  capability  to  use  the 
Internet),  the  Army  contracting  office 
shall  be  required  to  report  the  relevant 
data  and  estimates  to  the  best  of  their 
ability. 

General 

The  Interim  Rule  included  an 
exception  to  the  requirement  for 
reporting  when  a  contractor  did  not 
have  an  internal  system  for  aggregating 
billable  hours  in  the  direct  and  indirect 
pools,  or  an  internal  payroll  accounting 
system,  and  did  not  otherwise  have  to 
provide  this  information  to  the 
Government.  Since  these  circumstances 
and  facts  are  not  known  in  advance  by 
contracting  officers,  this  "exemption" 
(as  somewhat  restated)  has  been  moved 
from  §668.1  (which  instructs 
contracting  officers),  to  §  668.2, 
"Contract  Reporting  Requirements" 
(which  will  instruct  offerors  and 
contractors  in  solicitations  and 
contracts),  A  corresponding  requirement 
has  been  added  for  a  written 
certification  of  these  facts  to  be 
submitted  by  the  offeror/contractor. 

There  were  a  number  of  suggestions 
from  both  public  and  private  sector 
sources  (some  mentioned  above)  for 
total  exemption  from  reporting  for 
various  circumstances,  mostly  irrelevant 
to  the  purpose  of  the  data  collection  or 
its  availability.  The  Rule  has  been 
amended  to  clarify  that  even  partial 


reporting  of  the  data  elements  required 
is  significantly  more  useful  to  the  Army 
than  no  report  at  all. 

a.  Procedural  Requirements 

(1)  Regulatory  Flexibility  Act 

The  rule  does  not  require  the 
preparation  of  a  regulator>'  flexibility 
analysis  since  it  is  not  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  [i.e. 
small  and  small  disadvantaged 
businesses). 

(2)  Unfunded  Mandates  Act 

The  rule  does  not  impose  an 
enforceable  duty  among  small 
governments  (i.e.  States  and  local 
governments). 

13)  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  the  reporting  provisions  of 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  0MB  control 
number  0702-0112,  with  an  expiration 
date  of  August  31,  2003. 

(4}  Executive  Order  12866  (Regulatory 
Planning  &■  Review) 

This  is  not  a  significant  regulatory- 
action  in  that  it  is  not  likely  to  result  in 
a  rule  that  will  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  productivity,  the 
environment,  public  health  or  safety. 

(5)  Executive  Order  13132  (Federalism) 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
have  little  or  no  direct  effect  on  States 
or  local  govermnents. 

(6)  Submission  to  Congress  and  the 
General  Accounting  Office  (GAOj 

Pursuant  to  5  U.S.C,  Chapter  8.  the 
rule  will  be  forwarded  to  both  Houses 
of  Congress  and  the  GAO  in  the  final 
rule  announcement  together  with  the 
GAO  prescribed  special  reporting  form 
for  this  purpose. 

In  this  document,  the  Army 
Department  adopts  the  interim  rule 
published  March  15,  2000  as  final  with 
the  above  described  changes  as  set  forth 
below.  (Because  of  the  number  of 
changes  and  the  significant 
reorganization  of  the  Rule,  the  amended 
part  668  is  provided  in  full.) 

List  of  Subjects  in  32  CFR  Part  668 

Government  contracts;  Reporting  and 
record  keeping  requirements. 

Accordingly,  the  interim  rule  adding 
Subchapter  L  consisting  of  part  668  to 
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32  CFR  chapter  W  which  was  published 
in  65  FR  13906  (March  15.  2000).  is 
adopted  as  a  final  rule  and  part  668  is 
revised  to  read  as  follows: 

Subchapter  L— Army  Contracting 

PART  668— CONTRACTOR  MANHOUR 
REPORTING  REQUIREMENT 

Sec. 

688  1     General. 

668  2     Contract  reporting  requirements. 

Authority:  Sec  343  of  Pub.L  106-65.  113 
Stat.  569  (10  U.S.C.  129a  and  2461lg)). 

§668.1     General. 

(a)  Scope  This  part  sets  forth 
reporting  requirements,  and  related 
policies  and  procedures,  for  labor  work 
vear  equivalents  performed  bv 
contractors  (also  called  Contractor  Man- 
vear  Equivalents  (CMEs))  in  support  of 
the  Armv.  pursuant  to  10  U.S.C,  129a. 
10  use,  2461(g).  and  Section  343  of 
Public  Law  106^5. 

(b)  Purposp  and  Background  (1) 
Purpose.  The  purpose  of  this  data 
collection  and  related  contractor 
reporting  is  to  respond  to  Congressional 
requests,  and  to  internal  Army 
manpower  and  force  management 
planning  information  requirements,  to 
quantih'  the  extent  of  CMEs  used  to 
support  Army  operations  and 
management  broadly  under  the  Federal 
Supply  Class  and  Service  Codes  for 
"Research  and  Development"  and 
"Other  Services  and  Construction,"  The 
data  collected  will  provide 
unprecedented  Departmental  level 
visibilitv  of  the  missions  supported  and 
functions  performed  by  contractors  in 
support  of  major  Array  organizational 
elements  at  the  tactical  level  and  higher, 
bv  linking  the  Federal  Supply  Class  and 
Service  Code  data  to  appropriation  data 
and  organizational  data  on  an  Army- 
wide  basis.  This  information  will  also 
provide  visibility  of  contractor 
manpower  capabilities  and  labor  costs 
in  support  of  Army  missions  and 
functions, 

(2)  Background.  The  lack  of  adequate 
and  reliable  data  on  the  missions 
supported  and  functions  performed  by 
ser\'ice  contractors,  as  well  as  the 
resources  expended  by  the  Department 
on  those  contractors  on  an  Army-wide 
basis,  has  resulted  in  uninformed 
assumptions  and  decisionmaking  in  the 
Planning,  Programming  and  Budgeting 
System  process.  This,  in  turn,  results  in 
a  failure  to  properly  prioritize  or 
validate  the  relative  importance  of 
missions  performed  or  supported  by 
contractors,  as  opposed  to  the  very 
intense  prioritization  and  mission 
validation  decisions  made  with  regard 
to  the  Department's  expenditures  on  the 


more  visible  in-house  performance  of 
similar  functions.  This  can  unduly  skew 
the  prioritization  of  in-house  resources 
and  manpower.  In  addition,  the  CME 
data  will  provide  information  needed  at 
HQDA  to  assess  whether,  and  to  what 
extent,  contractors  may  be  performing 
func  tions  that  the  Army  senior 
leadership  has  determined  to  be 
inherently  Governmental,  or 
commercial  functions,  which,  when 
contracted  out  beyond  a  certain  level  of 
reliance,  increase  operational  risks  to 
overall  Army  mission  capabilities  and 
readiness.  When  evaluating  military 
capabilities  in  the  generating  forces  and 
operating  forces  under  the  Quadrennial 
Defense  Review  and  Total  Army 
Analvsis  simulations,  a  critical  unit  of 
analysis  for  assessing  military  capability 
is  the  manpower  available  to  perform  a 
function  as  linked  to  major  Army 
organizational  elements.  The 
capabilities  provided  by  service 
contractors  consume  at  least  one  third  of 
the  Department's  obligation  authority: 
and  vet,  due  to  lack  of  reliable  data, 
senior  .\rmy  planners  lack  the  ability  to 
assess  the  total  manpower  capabilities 
within  a  function  and  major  Array 
organization  to  the  extent  that  the 
organization  and  function  may  rely 
heavily  on  contractor  support.  The  data 
collected  under  this  reporting 
requirement  will  remedy  these  defects 
by  compiling  and  integrating  contractor 
manpower  and  cost  data  in  aggregated 
functional  categories  associated  with  the 
major  Army  organizational  elements,  in 
order  to  make  this  critical  information 
visible  to  HQDA  planning  and 
programming  officials. 

(c)  Applicability.  These  reporting 
requirements  apply  to  all  Department  of 
the  Array  agencies,  commands,  and 
activities  and  to  contracting  actions 
awarded  by  sach  activities  Army-wide, 
except  as  set  forth  in  paragraph  (c)(3)  of 
this  section. 

(1)  Policy  These  requirements  shall 
be  cited  and  further  impleraented  as 
necessary  in  the  Army  Federal 
Acquisition  Regulation  Supplement, 
and  shall  be  promulgated  to 
procurement  and  manpower  channels 
Army-wide,  Changes  to  the 
administrative  aspects  of  this  section 
(such  as  reporting  formats,  methods  of 
incorporation  of  the  requirements  into 
solicitations  and  contracts,  waivers  and 
exeraptions),  may  be  published  in  the 
Army  FAR  Supplement  after 
coordination  with  the  Deputy  Assistant 
Secretary  of  the  Array  (Force 
Manageraent,  Manpower  and 
Resources),  The  objective  of  this 
reporting  requirement  is  to  collect  as 
much  significant  CME  data  as  possible 
to  allow  accurate  reporting  to  Congress 


and  for  Army  planning  purposes.  The 
reporting  should  not  be  viewed  as  an 
"all  or  nothing"  requirement.  Even 
partial  reporting,  e.g.,  direct  labor  hours, 
appropriation  data,  place  of 
perforraance.  Array  custoraer,  etc.,  will 
be  helpful. 

(2)  Contracting  office  responsibilities. 
Contracting  officers  shall  ensure  that  the 
reporting  requirements  set  forth  herein 
are  included  in  all  covered  contract 
actions.  Although  every  effort  has  been 
made  to  facilitate  reporting  and  to 
reduce  administrative  burden  on  b5th 
contractors  and  contracting  offices, 
there  may  be  situations  when  a 
contractor  is  properly  exempt  in  part  or 
cannot  comply  with  the  requirement 
[e.g.,  foreign  contractor  who  has  no 
internet  access  or  capability;  or  is 
unable  to  comply  without  extraordinary 
costs  or  effort  not  recoverable  in  normal 
overhead).  At  the  discretion  of  the 
contracting  officer,  contractor  self- 
exemption  may  be  more  liberally 
construed  and  applied  in  the  case  of 
small  foreign  contractors  not  reporting 
as  sub-contactors,  with  contract  values 
generally  less  than  $200,000,  if  they  lack 
internet  access  or  are  a  non-English 
speaking  firm  that  would  have  to 
employ  a  translator  and/or  an  English 
speaking  financial  specialist  to 
calculate,  collect  and  report  all  of  the 
data.  In  such  cases,  and  in  those 
situations  where  the  contracting  officer 
failed  to  timely  include  this  requirement 
in  solicitations  and  contracts,  the 
contracting  office  is  required  to  report 
the  required  information,  to  the  best  of 
their  ability,  by  the  end  of  the  reporting 
period  (end  of  contract  period  or  end  of 
fiscal  year).  Army  Heads  of  Contracting 
Activities  and  their  Principal  Assistants 
Responsible  for  Contracting  shall  ensure 
that  contracting  offices  found  to  be 
significantly  non-compliant  with  these 
requirements,  are  tasked  to  directly 
report  the  required  data  to  the  Array 
website.  The  secure  Army  website  will 
support  surrogate  reporting  of 
contract(or)  data  by  contracting  offices. 
Classified  contract  actions  are  not,  per 
se,  exempt  from  reporting  (guidance  at 
DoD  FAR  Supplement  48  CFR  202.670- 
8  applies).  No  classified  information 
will  be  included  in  a  contracting  office 
report. 

(3)  Covered  actions.  The  contract 
reporting  requirements  specified  in 
§  668.2  below  shall  be  included  in  all 
Army  solicitations  issued  and  contract 
actions  awarded  (including  orders 
under  GSA  Schedule  contracts  and 
contracts  awarded  by  other  agencies  that 
allow  direct  ordering  by  the  Army),  and 
all  bilateral  modifications  of  existing 
Army  contracts,  after  March  15,  2000, 
except  the  following: 
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(i)  Contracts  valued  at  $100,000  or 
below.  Indefinite  Delivery  contracts 
estimated  to  exceed  $100,000  in  value 
shall  contain  the  requirement  for 
reporting,  for  all  orders  placed  in  excess 
of  $25,000.  Orders  placed  against  GSA 
Schedule  contracts  or  contracts  awarded 
by  non-Army  agencies,  shall  contain  the 
requirement  if  the  value  of  the  order 
exceeds  $100,000. 

(ii)  Contracts  awarded  by  an  Army 
contracting  office  solely  as  a  contracting 
agent  in  support  of  non-Army 
customerls)  and  requirements.  The 
reporting  requirement  is  limited  to 
contractor  labor  hour  and  cost  data  in 
support  of  Army  customers  and 
requirements.  If  the  organization 
receiving  the  benefit  of  the  services  is  an 
Array  organization,  then  the  contractor 
labor  hovu'  data  is  reportable  as  an  Army 
requireraent,  even  though  the 
appropriations  funding  all  or  part  of  the 
requirement  may  be  other  than  Army 
appropriations. 

(iii)  Contracts  for  the  acquisition  of 
supplies  and  equipment.  The  reporting 
requirement  applies  only  to  services 
covered  by  Federal  Supply  Class  or 
Service  codes  for  "Research  and 
Development,"  and  "Other  Services  and 
Construction."  However,  when  non- 
incidental  services  are  discretely 
included  in  a  contract  for  supplies  and 
equipment,  and  cem  be  characterized  as 
"Research  and  Development,"  or  "Other 
Services  and  Construction,"  contractors 
shall  be  required  to  characterize  and 
report  such  services  under  this 
requirement.  (Example:  Ongoing  facility 
management  or  maintenance  and 
quality  assurance  services  separately 
priced  under  the  contract.) 

(4)  Effective  dates  for  reporting.  For 
covered  contracts  in  effect  prior  to 
March  15,  2000,  including  previously 
exempt  contract  actions  (such  as  those 
entered  into  under  FAR  Part  12  (48  CFR 
Part  12)  procediu-es  prior  to  December 
31 ,  2000),  once  a  contract  is  modified  to 
include  this  reporting  requirement, 
reporting  is  required  retroactive  to 
October  1.  1999,  or  the  start  of  the 
contract/order,  whichever  is  later. 

§668.2    Contract  Reporting  Requirements. 

The  below  requirement  will  be 
included  in  all  solicitations  and  contract 
actions  (including  orders)  as  specified 
in  §668.1: 

Reporting  of  Contractor  Manpower  Data 
Elements 

(a)  Scope.  The  following  sets  forth 
contractual  requirements,  and  related 
policies  and  procedures,  for  reporting  of 
contractor  labor  work  year  equivalents  (also 
called  Contractor  Man-year  Equivalents 
(CMEs))  in  support  of  the  Army,  pursuant  to 
10  U.S.C.  129a,  10  U,S.C.  2461(g),  and 


Section  343  of  Public  Law  106-65.  Reporting 
shall  be  accomplished  electronically  by 
direct  contractor  submission  to  a  secure 
Army  Web  Site;  htlps:// 
contractormanpower.us.army.mil/. 

(b)  Purpose.  The  purpose  of  this  reporting 
requirement  is  to  respond  to  Congressional 
requests:  significantly  improve  reports  to 
Congress  and  to  interna]  Army  manpower 
and  force  management  planners  and 
decisionmakers;  and,  to  broadly  quantify  the 
extent  of  CMEs  used  to  support  Army 
operations  and  management  under  the 
Federal  Supply  Class  and  Service  Codes  for 
"Research  and  Development"  and  "Other 
Services  and  Construction."  The  Army's 
objective  is  to  collect  as  much  significant 
CME  data  as  possible  to  allow  accurate 
reporting  to  Congress  and  for  Army  planning 
purposes.  The  reporting  data  elements 
should  not  be  viewed  as  an  "all  or  nothing  " 
requirement.  Even  partial  reporting,  e.g.. 
direct  labor  hours,  appropriation  data,  place 
of  performance.  Army  customer,  etc.,  will  be 
helpful. 

(c)  Applicability.  This  reporting 
requirement  applies  only  to  services  covered 
by  Federal  Supply  Class  or  Service  codes  for 
"Research  and  Development."  and  "Other 
Services  and  Construction.  "  If  the  contractor 
is  uncertain  of  the  coding  of  the  ser\ices 
performed  under  this  contract/order,  or  the 
scope  and  frequency  of  reporting,  guidance 
may  be  obtained  from  the  Army  Web  Site 
Help  Desk,  other  HQDA  contacts  cited  at  the 
Web  Site,  or  from  the  contracting  officer. 
Classified  contract  actions  are  not,  per  se. 
exempt  from  this  requirement.  Report 
submissions  shall  not  contain  classified 
information. 

(d)  Requirements.  The  contractor  is 
required  to  report  the  following  contractor 
manpower  information,  associated  with 
performance  of  this  contract  action  in 
support  of  Army  requirements,  to  the  Office. 
Assistant  Secretary  of  the  Army  (Manpower 
and  Reserve  Affairs),  using  the  secure  .A.rmy 
data  collection  web-site  at  https:// 
contractormanpower.us.army.mil'': 

(1)  Direct  Labor.  Direct  labor  hours  and  the 
value  of  those  hours; 

(2)  Indirect  Labor.  Composite  indirect  labor 
hours  associated  with  the  reported  direct 
hours,  and  the  value  of  those  indirect  labor 
hours  plus  compensation  related  costs  for 
direct  labor  hours  ordinarily  included  in  the 
indirect  pools;  or  two  distinct,  relevant 
annual  composite  or  average  indirect  labor 
rates.  If  used  in  lieu  of  raw  indirect  labor 
hours  and  the  value  of  those  indirect  hours, 
the  rates  may  be  annualized  average 
estimates  for  the  reporting  contractor  and 
need  not  be  developed  for  each  reporting 
period. 

(i)  Composite  Indirect  Rate  for  Indirect 
Manhours.  If  provided,  the  composite 
indirect  labor  rate  will  be  used  to  grossly 
estimate  the  number  of  indirect  hours 
associated  with  services  reported  in  each 
period,  when  multiplied  by  the  reported 
direct  labor  hours. 

(ii)  Composite  Indirect  Rate  for 
Compensation  Value.  If  provided,  a  different 
composite  indirect  labor  rale  will  be  used  to 
grossly  estimate  the  value  of  compensation 
related  charges  not  included  in  the  value  of 


direct  labor  charges,  when  multiplied  bv  the 
reported  direct  labor  value  This  rate  shall 
include:  salaries  and  wages  for  indirect  labor 
hours:  directors'  fees;  bonuses  (including 
stock):  incentive  awards:  employee  stock 
options:  slock  appreciation  rights:  employee 
insurance,  fringe  benefits  [e.g..  vacation.  sic:k 
leave,  holidays,  militan,'  leave,  supplfmenlal 
unemplovment  benefit  plans):  rontribulions 
to  pension  plans  (defined  benefit,  defined 
contribution):  other  post-retirement  benefits, 
annuity,  and  employee  incentive 
compensation  and  deferred  compensation 
plans:  early  retirement  plans:  off-site  pay: 
incentive  pav:  hardship  pay;  severance  pay; 
and  COLA  differential: 

(iii)  Actual  Estimated  Indirect  Labor  Hours 
and  Valuelsl.  Contractors  may  choose  to 
report  estimated  total  hours  and  dollars  for 
indirect  labor  (related  to  the  reported  direct 
labor)  and  compensation  charges  not 
reported  as  direct  labor  charges  (as  opposed 
to  providing  average  composite  rates).  Either 
method  chosen  should  be  consistently 
reported. 

(e)  Reporting  Exemptionlsl  In  the  rare 
event  the  contrai:tor  is  unable  to  comply  with 
these  reporting  requirements  without 
creating  a  whole  new  cost  allocation  system 
or  system  of  records  (such  as  a  payroll 
accounting  system),  or  due  to  similar 
insurmountable  practical  or  ec  onomic 
reasons,  the  contractor  may  claim  an 
exemption  to  at  least  a  portion  of  the 
reporting  requirement  by  certifying  in  writing 
to  the  contracting  officer  the  clear  underlying 
reason(s)  for  exemption  from  the  spec  ified 
report  data  elements,  and  further  certifying 
that  they  do  not  otherwise  have  to  provide 
the  exempted  information,  in  any  form,  to  the 
United  States  Government,  This  certification 
is  subject  to  audit  and  potential  legal  action 
under  Title  18.  Inited  States  Code  The 
contrac:tor  may  not  claim  an  exemption  on 
the  sole  basis  that  they  are  a  foreign 
contractor:  that  services  are  provided 
pursuant  to  a  firm  fixed  price  or  time  and 
materials  contract  or  similar  instrument:  or 
01*  the  basis  that  they  have  sub-contracted 
their  payroll  system,  or  have  too  many 
subcontractors.  If  the  contracting  officer,  by 
written  notice,  determines  that  the  "self- 
exemption"  is  lacking  in  basis  or  credibility, 
the  contractor  shall  comply  with  the 
subsequent  direction  of  the  contracting 
officer,  whose  decision  is  final  in  this  matter, 

(f)  I'ses  and  Safeguarding  of  Information. 
The  information  submitted  will  be  treated  as 
contractor  proprietary  information  when 
associated  with  a  contractor  name  or  contrac  I 
number.  The  Assistant  Secretary  of  the  .'yrmy 
(Manpower  and  Reserve  Affairs)  will  oversee 
the  aggregation  of  this  information  and  will 
exclude  contract  number  and  (  ontr^ctor 
name  from  any  use  of  this  data  (except  as 
necessar\  for  internal  Army  verification  and 
validation  measures).  The  planning  factor(s) 
derived  from  this  data  by  ASA  (M&RA)  and 
its  contract  support  (if  any]  will  be  used 
solely  for  Army  manpower  planning 
purposes  and  will  not  be  applied  to  any 
specific  acquisition(s).  Detailed  data  by 
contract  number  and  name  will  not  be 
released  to  any  Governmental  entity  other 
than  ASA  (M&R.M.  except  for  purposes  of 
assessing  compliance  with  the  reporting 
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requirement  itself,  and  will  onlv  be  used  for 
the  staled  purposes  (reporiing  and  planning). 
.\n\  potentially  sensitive  data  released 
within  the  .Army  or  to  its  contrac  tor  will  be 
(  learly  marked  as  Contractor  Proprietary. 
Non-sensitive  roll-up  information  may 
eventually  be  published  for  public  inspection 
after  such  data  has  been  validated  as  deemed 
appropriate 

(g)  Sub-Contractoiisl.  The  contractor  shall 
ensure  that  all  reportable  sub-contractor  data 
is  timely  reported  to  the  data  collection  web 
site  (citing  this  contract/order  number)  At 
the  discretion  of  the  prime  contra(?tor.  this 
reporting  may  be  done  directly  by 
subcontractors  to  the  data  collection  site,  or 
by  the  prime  contractor  after  consolidating 
and  rationalizing  all  significant  data  from 
their  sub-contractors. 

(h)  Report  schedule.  The  contractor  is 
recjuired  to  report  the  required  information  to 
the  Office  of  the  .Assistant  Secretary  of  the 
.•\rmy  (Manpower  and  Reserve  Affairs)  data 
collection  web  site  generally 
contemporaneous  with  submission  of  a 
request  for  payment  (for  example,  voucher, 
invoice,  or  request  for  progress  payment),  but 
not  less  frequently  than  quarterly,  retroactive 
to  October  1.  1999.  or  the  start  of  the 
contract  order,  whichever  is  later.  Deviation 
from  this  schedule  requires  approval  of  the 
contracting  officer 

(i)  Reporting  format.  The  information 
required  should  be  reported  electronically  to 
the  .V1&R.^  data  collection  point,  at  https:// 
contractormanpawerMS. army  mil.  This  web 
site  identifies  and  explains  all  the  mandatory 
■lata  elements  and  format  required  to  assure 
reliable  and  consistent  collection  of  the  data 
required  by  law.  and  inc:ludes.  but  is  not 
limited  to.  identification  of  the  information 
collected  pursuant  to  §  668.2(d)(1)  and  (2)  as 
related  to: 

(1)  Reporting  to  Congress  or  Army 
Leadership  Data  elements  required  for 
reports  to  Congress  and  .Army  manpower 
planning,  such  as:  the  applicable  federal 
supply  class  or  service  code,  appropriation 
data  (and  estimated  value  for  each  « 
appropriation  where  more  than  one 
appropriation  funds  a  contract),  major  Army 
organizational  element  receiving  or 
reviewing  the  work,  and  place  of 
performance.'theater  of  operation  where 
contractor  performs  the  work 

(2)  Data  Credibilit\    Data  elements  required 
for  purposes  of  assuring  credible  and 
consistent  reporting  and  general  compliance 
with  the  reporting  requirement,  such  as: 
beginning  and  ending  dates  for  reporting 
period;  contract  number  (including  task  or 
delivery  order  number):  name  and  address  of 
contracting  office;  name,  address  and  point  of 
contact  for  contractor;  and  total  estimated 
value  of  contract. 

(l)  Reporting  Flexibility.  Contractors  are 
encouraged  to  communic:ate  with  the  help 
desk  identified  at  the  data  collection  web  site 
to  resolve  reporting  difficulties.  The  web  site 
reporting  pages  include  a  "Remarks"  field  to 
accommodate  non-standard  data  entries  if 
needed  to  facilitate  simplified  reporting  and 
to  minimize  reporting  burdens  arising  out  of 
unique  circumstances.  For  example, 
contractors  may  use  the  remarks  field  to 
identify  multiple  delivery  orders  associated 


with  a  single  data  submission  or  record,  so 
long  as  the  contrac  t  numhier.  federal  supply 
or  service  code.  ma|or  .Army  organizational 
element  receiving  or  reviewing  the  work,  and 
contrac  ting  office  are  the  same  for  the 
reporting  period  fcjr  that  set  of  delivery 
orders,  rather  ttiaii  entering  a  separate  data 
submission  or  record  for  each  inciividual 
delivery  order.  Subc  oiilraci  data  may  also  be 
consolidated  in  a  single  report  for  a  reporting 
period.  Other  changes  to  fac  ilitate  reporting 
may  be  authorized  by  the  contracting  officer 
or  the  Htdp  Desk  (under  .-Krmv  policy 
direi  lion  and  oversight), 

Robert  Barthoiomew  II], 

Deputy  Assistant  Secretary  (Force 
Mananemrnt.  Manpotver  and  Resources). 

hdward  (i.  Elgart, 

Acting  Deputy  Assistant  Secretary  of  the 

Army  I  Procurement). 

|FR  Doc    00- .32628  Filed  12-22-00:  8:45  am] 

B4LLING  CODE  3710-08-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFR165 

[COTP  Southeast  Alaska  00-017] 

RIN2115-AA97 

Safety  Zone;  Tongass  Narrows, 
Ketchikan,  AK;  correction 

AGENCY:  Coast  Guard.  DOT, 
ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  in  the  Federal 
Register.  lune  21.  1994,  (59  FR  31933). 
The  regulations  related  to  the  movement 
of  vessels  in  Tongass  Narrows, 
Ketchikan.  AK  during  the  annual 
fireworks  display.  That  document 
contained  a  latitude/longitude  position 
and  a  required  safety  fallout  radius  from 
the  barge  conducting  fireworks  display 
that  has  changed;  thus,  a  correction  is 
necessary. 

DATES:  Effective  on  December  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Cecil  McNutt,  United  States 
Coast  C.uard  Marine  Safety  Office 
luneau.  (907)463-2470. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  final  rule  59  FR  31933.  the  latitude/ 
longitude  position  and  safety  fallout 
radius  around  the  barge  conducting 
fireworks  display  are  no  longer  correct 
because  the  marine  event  sponsor  has 
increased  the  fireworks  display  shell 
size  (12  inches)  and  amount  of  fireworks 
display  (600  lbs  Division  1.3G  UN 
0335).  causing  an  increase  in  the 


required  safety  fallout  radius  of  300 
yards  around  the  barge  conducting 
fireworks  display  activities  and 
changing  the  latitude/longitude 
position. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
dangerous  to  the  public  and  need  to  be 
amended.  Accordingly,  33  CFR  Part  165 
is  corrected  by  making  the  following 
correcting  amendments: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

§165.1708    [Amended] 

2.  In  §  165.1 708  paragraph  (a),  delete 
the  word  "100"  and  add  the  word  "300" 
in  its  place,  respectively. 

3.  In  §  165.1708  paragraph  (a) 
location,  delete  the  words  "55°20'20"  N, 
1 31  =39'36"  W"  and  add  the  words 
"55=20'32"N.  131°'39'40"  W"  in  its 
place,  respectively. 

Dated;  December  5.  2000. 
Robert  Lorigan, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port.  Southeast  Alaska. 

|FR  Doc.  00-32825  Filed  12-22-00;  8:45  am] 

BILLING  CODE  4910-1S-il 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  165 

[COTP  Souttieast  Alaska  00-018] 
RIN2115-AA97 

Safety  Zone;  Gastlneau  Channel, 
Juneau,  AK;  Correction 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  in  the  Federal 
Register.  June  21,  1994,  (59  FR  31934), 
The  regulations  related  to  the  movement 
of  vessels  in  Gastineau  Channel,  Juneau, 
AK  during  the  annual  fireworks  display. 
That  document  contained  a  required 
safety  fallout  radius  from  the  barge 
conducting  fireworks  display  that  has 
changed;  thus,  a  correction  is  necessary. 
DATES:  Effective  on  December  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Cecil  McNutt,  United  States 


Federal  Register /Vol.  65,  No.  248  /  Tuesday,  December  26,  2000 /Rules  and  Regulations        81363 


Coast  Guard  Marine  Safety  Office 
Juneau,  (907)  463-2470. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  final  rule  59  FR  31934,  the  safety 
fallout  radius  around  the  barge 
conducting  fireworks  display  is  no 
longer  correct  because  the  marine  event 
sponsor  has  increased  the  fireworks 
display  shell  size  (12  inches)  and 
amount  of  fireworks  display  (600  lbs 
Division  1.3G  UN  0335),  causing  an 
increase  in  the  required  safety  fallout 
radius  of  300  yards  around  the  barge 
conducting  fireworks  display  activities. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
dangerous  to  the  public  and  need  to  be 
amended.  Accordingly,  33  CFR  Part  165 
is  corrected  by  making  the  following 
correcting  amendments: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

§165.1706    [Amended] 

2.  In  §  165.1706  paragraph  (a),  remove 
the  word  "100"  and  add  the  word  "300" 
in  its  place,  respectively. 

Dated:  December  5,  2000. 
Roliert  Lorigan, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 

Port.  Southeast  Alaska. 

[FR  Doc.  00-32824  Filed  12-22-00;  8:45  am) 

BILLING  CODE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD05-00-051] 
RIN211&-AA97 

Safety  Zone;  Big  Island  Contract 
Section  of  the  Wilmington  Harbor 
Deepening  Project,  Wilmington,  NC 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  fined  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Cape 
Fear  River  in  Wilmington,  NC.  This 
zone  is  necessary  to  ensure  the  safety  of 
life  and  property  during  the  detonation 
of  explosives  along  the  bottom  of  the 
Cape  Fear  River  in  conjunction  with  the 


harbor  deepening  and  widening  project. 
Vessels  entering  the  safety  zone  must 
inform  themselves  when  and  where 
blasting  activities  will  occur,  and  stay 
500  yards  away  from  any  blasting 
activities. 

DATES:  The  rule  is  effective  from  9  a.m. 
on  November  6,  2000,  through  5  p.m.  on 
January  31.  2001. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-00-051  and  are  available 
for  inspection  or  copying  at  USCG 
Marine  Safety  Office  Wilmington,  1502 
23rd  Street,  Wilmington,  NC  28405 
between  8  a.m.  and  3  p.m,,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Novotny,  Chief  of  Port 
Operations,  at  (910)  772-2215,  or  after 
normal  business  hours,  the  Officer  of 
the  Day  at  (910)  313-5213? 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History: 

A  Notice  of  Proposed  Rule  Making 
(NPRM)  was  not  published  for  this 
regulation.  In  keeping  with  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  an 
NPRM.  In  keeping  with  the 
requirements  of  5  U.S.C.  533(d)(3),  the 
Coast  Guard  also  finds  good  cause  exists 
for  making  this  regulation  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  The  Coast  Guard 
received  confirmation  of  this  request 
from  Great  Lakes  Dredge  and  Dock 
Company  on  2  October,  2000.  There  was 
not  sufficient  time  to  publish  a 
proposed  rule  in  advance  of  the  event. 
Publishing  an  NPRM  and  delaying  the 
effective  date  of  the  regulation  would  be 
contrary  to  the  public  interest  because 
immediate  action  is  necessary  to  protect 
vessels,  property,  and  the  public,  from 
hazards  associated  with  the  detonation 
of  explosives. 

Background  and  Purpose 

The  Captain  of  the  Port  Wilmington. 
North  Carolina,  received  notification 
from  Great  Lakes  Dredge  and  Dock 
Company  on  2  October  2000,  that  the 
company  intended  to  detonate 
explosives  along  the  bottom  of  the  Cape 
Fear  River  in  order  to  break  up  rock  to 
be  dredged.  In  order  to  ensure  the  safety 
of  life  and  property  the  Coast  Guard  is 
establishing  a  safety  zone  that 
encompasses  the  section  of  the  Cape 
Fear  River  where  the  blasting  is  to 
occur.  The  safety  zone  is  the  width  of 
the  Cape  Fear  River,  between  Latitudes 
34°06'00"  N  and  34°09'00"  N.  Vessels 
and  persons  entering  the  safety  zone 


must  check  one  of  the  following  sources 
of  information  concerning  the  location 
£ind  time  of  blasts  occurring  that  day, 
and  maintain  a  500  yard  distance  from 
the  blast  sites.  The  blast  sites  within  the 
safety  zone  will  be  identified  daily  and 
made  available  to  the  public  through  a 
Broadcast  Notice  to  Mariners,  direct 
contact  with  the  control  vessel  on 
channel  16  VHF-FM,  direct  contact 
with  the  contractor,  Great  Lakes  Dredge 
and  Dock  Company  at  (910)  350-3507. 
or  through  the  Coast  Guard  Marine 
Safety  Office  at  (910)  772-2200.  In 
addition.  Great  Lakes  Dredging  will 
have  control  vessels  present  at  the  site 
of  blast  to  warn  any  vessels  in  the  area. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26,  1979).  This 
rule  onlv  affects  waters  between 
Latitudes  34°06'00"  N  and  34°09'00''  N 
on  the  Cape  Fear  River,  Wilmington. 
North  Carolina.  Vessels  will  be  allowed 
to  pass  through  the  Safety  Zone  if  they 
inform  themselves  of  the  time  and 
location  of  the  blasts.  The  actual  blast 
sites  will  be  identified  daily  and  made 
available  to  the  public  through  a 
Broadcast  Notice  to  Mariners,  dire 
contact  with  the  control  vessel  on 
channel  16  VHF-FM,  direct  contact 
with  the  contractor.  Great  Lakes  Dredge 
and  Dock  Company  at  (910)  350-3507, 
or  through  the  Coast  Guard  Marine 
Safety  Office  at  (910)  772-2200. 
Therefore,  the  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulator}' 
Evaluation  under  paragraph  lOe  of  the 
regulaton,'  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
orgEuiizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
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d  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
that  portion  of  the  Cape  Fear  River 
affected  by  this  safety  zone  from  9;00 
a.m.  6  November  2000.  through  5:00 
p.m.  on  31  fanuan-  2001 

This  safety  zone  will  not  have  a 
significant  economic  impact  on 
substantial  number  of  small  entities  for 
the  following  reasons.  This  rule  only 
affects  a  limited  area  of  water  for  the 
limited  period  of  time.  Vessels  will  be 
allowed  to  transit  the  safety  zone 
provided  that  they  comply  with  Captain 
of  the  Port  requirements  for  doing  so   It 
is  unlikely  that  there  will  be  more  than 
two  blasts  a  day.  one  in  the  morning  and 
one  in  the  evening.  The  waterway  will 
be  restricted  one  hour  before  the  blasts 
and  will  be  reopened  after  the  blast. 

Assistance  to  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  are  willing  to  assist  small  entities  in 
understanding  the  rule  so  that  thev  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  mav  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulator\'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  businesses.  If 
you  wish  to  comment  on  actions  bv 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520), 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfiinded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C.  1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 


funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  ec:onomically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 . 
paragraph  (32)(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
c:ategorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  Recordkeeping 
requirements.  Security  Measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  ^^  li.S.C:.  1231;  .50  U.S.C.  191; 

33  CFR  1  05- 1(g),  fi.04-1.  6.04-6,  and  160.5; 
and  49  CFR  1.46. 

2.  Add  temporarv-  §  165.T05-O51  to 
read  as  follows: 

§  165.T05-051     Safety  Zone;  Cape  Fear 
River,  Wilmington,  North  Carolina. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  Cape  Fear  River  near 
Wilmington.  N.C.  between  Latitudes 

34  06'00"  N  and  34'09'00"  N. 

(b)  Blast  Sites.  The  blast  sites  will  be 
within  the  Safety  Zone,  and  will  be 
identified  daily  and  made  available  to 
the  public  through  a  Broadcast  Notice  to 
Mariners,  direct  contact  with  the  control 
vessel  on  channel  16  VHF-FM,  direct 


contact  with  the  contractor,  Great  Lakes 
Dredge  and  Dock  Company  at  (910) 
350-3507,  or  through  the  Captain  of  the 
Port  on  VHF  Marine  Band  Radio, 
chaimels  13  and  16,  or  at  telephone 
number  (910)  772-2200.  In  addition. 
Great  Lakes  Dredge  and  Dock  Company 
will  have  control  vessels  present  at  the 
site  of  blast. 

(c)  Effective  Date.  From  9  a.m.  on 
November  6,  2000.  through  5  p.m.  on 
January  31.  2001. 

(d)  Definitions. 

(1)  Captain  of  the  Port  means  the 
Commanding  Officer  of  the  Marine 
Safety  Office  Wilmington.  North 
Carolina  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  Captain  of 
the  Port  to  act  on  his  behalf. 

(2)  Blast  Site  means  the  location  Great 
Lakes  Dredge  and  Dock  Company  is 
placing  or  detonating  underwater 
explosives,  as  announced  by  Broadcast 
Notice  to  Mariners,  direct  contact  with 
the  control  vessel  on  channel  16  VHF- 
FM,  direct  contact  with  the  contractor, 
Great  Lakes  Dredge  and  Dock  Company 
at  (910)  350-3507,  or  through  the 
Captain  of  the  Port  on  VHF  Marine  Band 
Radio,  channels  13  and  16,  or  at 
telephone  number  (910)  772-2200.  Blast 
Sites  will  be  within  the  Safety  Zone. 

(3)  Control  Vessels  are  vessels 
operated  by  Great  Lakes  Dredging  that 
mark  the  blast  site,  monitor  and  provide 
safety  advisories  on  VHF  Channel  16, 
and  warn  vessels  away  from  the  blast 
site. 

(e)  Regulation. 

(1)  Any  person  or  vessel  entering  or 
navigating  in  the  safety  zone  must 
inform  themselves  of  the  time  and 
location  of  scheduled  blasts.  The  blast 
sites  within  the  safety  zone  will  be 
identified  daily  and  made  available  to 
the  public  through  a  Broadcast  Notice  to 
Mariners,  direct  contact  with  the  control 
vessel  on  channel  16  VHF-FM,  direct 
contact  with  the  contractor.  Great  Lakes 
Dredge  and  Dock  Company  at  (910) 
350-3507,  or  through  the  Coast  Guard 
Marine  Safety  Office  at  (910)  772-2200. 
In  addition.  Great  Lakes  Dredging  will 
have  control  vessels  present  at  the  blast 
site  to  warn  any  vessels  in  the  area. 

(2)  Any  person  or  vessel  operating  in 
the  Safety  Zone  must  maintain  a 
distance  of  500  yards  from  the  Blast  Site 
unless  authorized  to  be  closer  by  the 
Captain  of  the  Port. 

(3)  Any  person  operating  in  the  Safety 
Zone  must  comply  with  instructions 
given  by  the  Captain  of  the  Port  and 
monitor  VHF  channel  16  for  safety 
advisories  provided  by  Great  Lakes 
Dredge  and  Dock  Company. 

(4)  Great  Lakes  Dredge  and  Dock 
Company  will  operate  a  Control  Vessel 
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at  every  blast  site.  Control  Vessels  crews 
must  be  able  to  warn  of  the  blast  site 
danger  and  communicate  on  VHF 
Channel  16, 

(5)  The  Captain  of  the  Port  can  be 
contacted  on  VHF  Marine  Band  Radio, 
channels  13  and  16,  or  at  telephone 
number  (910)  772-2200. 

(6)  The  Captain  of  the  Port  will  notify 
the  public  of  changes  in  the  status  of 
this  zone  by  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz). 

Dated:  October  30.  2000. 
W.C.  Bennett, 

Captain.  USCG.  Captain  of  the  Port. 
Wilmington,  NC. 

[PR  Doc.  00-32823  Filed  12-22-00;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01 -00-253] 
RIN2115-AAg7 

Safety  Zone;  Potential  Explosive 
Atmosphere,  Vessel  Highland  Faith, 
Port  of  New  York/New  Jersey. 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  moving  safety 
zone  for  a  potential  explosive 
atmosphere  on  the  vessel  HIGHLAND 
FAITH,  in  the  Port  of  New  York/New 
Jersey,  This  action  is  necessary  to 
protect  investigating  personnel,  vessel 
repair  personnel,  the  vessel  HIGHLAND 
FAITH,  and  vessels  in  the  vicinity  of  the 
vessel  HIGHLAND  FAITH,  and  the 
marine  environment.  This  action  is 
intended  to  restrict  vessel  traffic  within 
a  2000- foot  radius  of  the  vessel 
HIGHLAND  FAITH. 
DATES:  This  rule  is  effective  from  10:30 
a.m.  (e.s.t.)  on  December  12,  2000,  until 
7  a.m.  (e,s,t.)  on  January  1,  2001. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-00-253)  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Activities  New  York,  212 
Coast  Guard  Drive,  room  204,  Staten 
Island,  New  York  10305,  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  M.  Day,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4012. 


SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(8).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Good 
cause  exists  for  not  publishing  an  NPRM 
due  to  the  fact  that  die  safety  zone  is 
required  due  to  an  unforeseen  potential 
explosive  atmosphere  and  required 
vessel  safety  inspections  and  needed 
repairs.  Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
unnecessary  and  contrary  to  public 
interest  since  immediate  action  is 
needed  to  close  the  waterway  and 
protect  the  inspection  personnel,  the 
vessel  HIGHLAND  FAITH  and  vessels 
in  the  vicinity  of  the  HIGHLAND 
FAITH,  and  the  marine  environment. 

Under  5  U.S.C,  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  is  due  to  the  following 
reasons:  it  is  an  unforeseen  explosive 
atmosphere,  and  is  needed  to  protect  the 
inspection  personnel,  the  vessel 
HIGHLAND  FAITH  and  vessels  in  the 
vicinity  of  the  HIGHLAND  FAITH,  and 
the  marine  envirorunent. 

Background  and  Purpose 

There  is  an  ongoing  potential 
explosive  atmosphere  in  the  Port  of  New 
York/New  Jersey  on  the  vessel 
HIGHLAND  FAITH  that  began  on 
December  5,  2000.  The  Coast  Guard  is 
establishing  a  temporary  moving  safety 
zone  to  provide  safety  to  personnel 
engaged  in  the  vessel  safety  inspection 
and  vessel  repairs,  and  to  vessels  in  the 
area.  The  safety  zone  is  in  effect  from 
10:30  a.m.  (e.s.t.)  on  December  12,  2000. 
until  7  a.m.  (e.s.t.)  on  January  1,  2001. 
The  effective  times  of  this  safety  zone 
may  be  extended  or  shortened 
depending  on  the  time  required  to 
conduct  the  safety  inspections  and 
vessel  repairs.  The  safety  zone  prevents 
vessels  from  transiting  within  a  2000- 
foot  radius  of  the  vessel  HIGHLAND 
FAITH  in  the  Port  of  New  York/New 
Jersey.  The  size  and  duration  of  this 
zone  may  be  expanded  or  contracted  as 
required  for  oil  spill  recovery  activities. 
safety  inspections,  and  vessel  repairs. 
Public  notifications  will  be  made  by 
facsimile,  broadcast  notice  to  mariners, 
and  to  VTS  users  as  required. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 


Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulator,- 
Evaluation  under  paragraph  lOe  of  the 
regulator^'  policies  and  procedures  of 
DOT  is  unnecessary'.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  and  the 
unforeseen  nature  of  the  potential 
explosive  atmosphere. 

The  size  of  this  safety  zone  was 
determined  using  the  predicted 
explosive  radius  of  the  vessel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Port  of  New  York/New 
Jersey  during  the  times  this  zone  is 
activated. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  it  is  due  to  an 
unforeseen  incident  creating  a  potential 
explosive  atmosphere,  and  the  safety 
zone  only  closes  the  Port  of  New  York/ 
New  Jersey  within  a  2000-foot  radius  of 
the  vesselHIGHLAND  FAITH  while  it  is 
in  the  Port  of  New  York/New  Jersey. 
The  size  and  duration  of  the  zone  may 
be  expanded  or  contracted  due  to  the 
results  of  the  vessel  safety  inspection. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
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a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
the  zone  will  only  be  in  effect  for  the 
time  required  to  complete  the  vessel 
safety  inspections  and  repairs  on  the 
vessel  HIGHLAND  FAITH  while  it  is  in 
the  Port  of  New  York/New  lersey. 

Small  businesses  may  send  c:omments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
c:ompliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  bv 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
.^520). 

Federalism 

We  have  analyzed  this  rule  under 
E.\ecutive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order, 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs  This  rule  will  not  impose  an 
unfunded  mandate 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
E.xecutive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 


an  economicallv  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  34(g).  of  Commandant 
histruction  M16475.1C.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  a 
safety  zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  Safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  3.)  Il.S.C,  12:)!;  .50  L'.S.C.  191: 
H  C;KK  1  (I.S-llg).  6  04-1.  6.04-6.  160  ,5;  49 
CFR  1.46. 

2  Add  temporary  §  165.T01-253  to 
read  as  follows: 

§  1 65.T01  -253    Safety  Zone;  Potential 
Explosive  Atmosptiere,  Vessel  Highland 
Faith,  Port  of  New  Yort(/New  Jersey. 

(a)  Location  The  following  area  is  a 
safety  zone:  All  waters  of  the  Port  of 
New  York/New  lersey  within  a  2000- 
foot  radius  of  the  vessel  HIGHLAND 
FAITH. 

(b)  Efffitivf  period.  This  section  is 
effective  from  10:30  a.m.  (e.s.t.)  on 
December  12.  2000.  until  7  a.m.  (e.s.t.) 
on  January  1 ,  2001.  The  size  and 
duration  of  this  safety  zone  may  be 
expanded  or  contracted  due  to  the 
results  of  the  vessel  safety  inspection. 

(c)  Regulations  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  C^oast  Guard.  Upon  being 
hailed  by  a  U.  S  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 


Dated:  December  12.  2000. 
R.E.  Bennis, 

Rear  Admiral.  U.S.  Coast  Guard.  Captain  of 

the  Port.  \'ew  York. 

|FR  Doc.  00-,32827  Filed  12-22-00;  8:45  am] 

HLUNG  CODE  4910-15-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[FRL-6922-5] 

Final  Rule  Making  Findings  of  Failure 
to  Submit  Required  State 
Implementation  Plans  for  the  NOx  SIP 
Call 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  The  EPA  is  taking  final  action 
making  findings,  under  the  Clean  Air 
Act  (CAA).  that  Virginia,  West  Virginia, 
Alabama,  Kentucky,  North  Carolina, 
South  Carolina,  Tennessee,  Illinois, 
Indiana,  Michigan.  Ohio,  and  the 
District  of  Columbia  failed  to  make 
complete  State  implementation  plan 
(SIP)  submittals  required  under  the 
CAA.  Under  the  CAA  and  EPA's 
nitrogen  oxides  (NOx)  SIP  call 
regulations,  these  States  were  required 
to  submit  SEP  measures  providing  for 
reductions  in  the  emissions  of  NOx,  an 
ozone  precursor.  The  EPA  is  continuing 
to  work  with  these  States  to  assist  them 
in  adopting  State  plans  that  meet  the 
requirements  of  the  NOx  SIP  Call  and  is 
hopeful  that  States  will  submit  fully 
approvable  plans.  The  EPA  is  taking  this 
step  today  to  continue  the  progress 
being  made  towards  reducing  NOx 
emissions  in  the  eastern  portion  of  the 
country  because  of  the  significant  public 
health  benefits  of  those  reductions.  This 
action  triggers  the  18-month  time  clock 
for  memdatory  application  of  sanctions 
in  these  States  under  the  CAA.  This 
action  also  triggers  the  requirement  that 
EPA  promulgate  a  Federal 
implementation  plan  (FIP)  within  2 
years  of  making  the  finding. 
EFFECTIVE  DATE:  January  25,  2001. 
ADDRESSES:  A  docket  containing 
information  relating  to  this  rulemaking 
(Docket  No.  A-98-12)  is  available  for 
public  inspection  at  the  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW. 
room  M-1500,  Washington,  DC  20460, 
telephone  (202)  260-7548.  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  A 
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reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  concerning  this 
notice  should  be  addressed  td  Jan  King, 
Office  of  Air  Quality  Planning  and 
Standards,  Air  Quality  Strategies  and 
Standards  Division,  MD-15,  Research 
Triangle  Park.  NC  27711;  telephone 
(919)  541-5665.  Legal  questions  should 
be  addressed  to  Howard  J.  Hoffman, 
Office  of  General  Counsel,  1200 
Pennsylvania  Avenue,  NW,  MC-2344A, 
Washington,  DC  20460,  telephone  (202) 
564-5582. 

SUPPLEMENTARY  INFORMATION:  You  can 
find  a  copy  of  today's  action  at  htt'p:// 
vvww.epa.gov/ttn/rto. 

The  contents  of  this  preamble  are 
listed  in  the  following  outline: 

I.  Background 

II.  What  Action  is  EPA  Taking  Today? 

III.  Administrative  Requirements 

.•\.  Notice  and  Comment  Under  the 

Administrative  Procedure  Act  (APA) 

B.  Executive  Order  12866  (Regulatory 

Planning  and  Review) 

C.  Regulatory  Flexibility  Act  (RFA) 

D.  Unfunded  Mandates  Reform  Act  of  1995 

(UMRA) 

E.  Submission  to  Congress  and  the  General 

Accounting  Office 

F.  Paperwork  Reduction  Act 

G.  (udicial  Review 

I.  Backgroimd 

For  almost  30  years,  Congress  has 
focused  major  efforts  on  curbing 
ground-level  (tropospheric)  ozone.  In 
1990,  Congress  amended  the  CAA  to 
better  address,  among  other  things, 
continued  nonattairunent  of  the  1-hour 
ozone  National  Ambient  Air  Quality 
Standards  (NAAQS)  and  transport  of  air 
pollutants  across  State  boundaries. 

The  1990  Amendments  reflect  general 
awareness  by  Congress  that  ozone  is  a 
regional,  as  well  as  local  problem. 
Ozone  and  NOx,  one  of  its  precursors, 
may  be  transported  long  distances 
across  State  lines  to  combine  with  ozone 
and  precursors  downwind,  thereby 
worsening  the  ozone  problems 
downwind.  This  transport  phenomenon 
is  a  major  reason  for  the  persistence  of 
the  ozone  problem,  notwithstanding  the 
imposition  of  numerous  emission 
controls,  both  Federal  and  State,  across 

the  country. 

Section  H0(a)(2)(D)  of  the  CAA  is  one 
of  the  most  important  tools  for 
addressing  the  problem  of  transport. 
This  section  states  that  States  must 
adopt  SIPs  that  contain  provisions 
prohibiting  sources  within  the  State 
from  contributing  significantly  to 
nonattainment  problems  in,  or 
interfering  with  maintenance  by, 


downwind  States.  Section  110(k)(5)  of 
the  CAA  authorizes  EPA  to  find  that  a 
SIP  is  substantially  inadequate  to  meet 
any  CAA  requirement.  It  further 
authorizes  EPA  to  require  a  State  with 
an  inadequate  SIP  to  submit,  within  a 
specified  period,  a  SIP  revision  to 
correct  the  inadequacy. 

By  notice  dated  October  27,  1998, 
EPA  issued  its  final  rule  under  sections 
110(a)(2)(D)  and  110(k)(5)  NOx  SIP  call 
rules  finding  that  emissions  of  NOx 
from  22  States  and  the  District  of 
Columbia  significantly  contribute  to 
downwind  areas'  nonattainment  of  the 
1-hour  ozone  NAAQS  (63  FR  57356).  In 
the  NOx  SIP  call  rule,  as  modified  by 
the  March  2,  2000  technical  amendment 
(65  FR  11222),  EPA  also  established 
emissions  budgets  for  NOx  that  each  of 
the  identified  States  must  meet  through 
enforceable  SIP  measures.  The  SIP  call 
rule  addressed  both  the  1-hour  ozone 
NAAQS  in  existence  since  1979  and  a 
revised  8-hour  NAAQS  EPA 
promulgated  in  1997.  Various  industries 
and  States  challenged  the  final  NOx  SIP 
call  rule  by  filing  petitions  for  review  in 
the  U.S.  Coiut  of  Appeals  for  the  District 
of  Columbia  (D.C.  Circuit),  i 

The  September  24.  1998  NOx  SIP 
called  required  States  to  submit  SIP 
revisions  by  September  30.  1999.  State 
Petitioners  challenging  the  NOx  SIP  call 
filed  a  motion  requesting  the  Court  to 
stay  the  submission  schedule  until  April 
27.  2000.  In  response,  in  May  1999,  the 
DC  Circuit  issued  a  stay  of  the  SIP 
submission  deadline  pending  further 
order  of  the  Court.  Michigan  versus 
EPA.  No.  98-1497  (D.C.  Cir.,  May  25, 
1999)  (order  granting  stay  in  part). 

In  a  separate  legal  challenge  to  EPA's 
revised  NAAQS  for  ozone,  the  D.C. 
Circuit  remanded  the  8-hour  ozone 
NAAQS.  American  Trucking 
Associations.  Inc.  v.  EPA.  175  F.3d  1027 
upon  rehearing  195  F.3d  4  (D.C.  Cir. 
1999).  The  Supreme  Court  is 
considering  this  case.  Prior  to 
presenting  argument  in  the  SIP  call  case. 
EPA  informed  the  court  that  it  would 
stay  the  8-hour  basis  of  the  SIP  call  and 
requested  that  the  court  stay  its 
consideration  of  the  8-hour  basis  of  the 


SIP  call  due  to  the  uncertainties  created 
by  the  litigation.  The  EPA  indefinitely 
stayed  the  NOx  SIP  call  as  it  applies  for 
the  purposes  of  the  8-hour  NAAQS  (65 
FR  56245.  September  18,  2000). 

On  March  3.  2000.  the  court  of 
appeals  issued  an  opinion,  largely 
upholding  the  1-hour  basis  for  the  NP  v 
SIP  call.  However,  the  court  vacated  and 
remanded  the  rule  as  it  applied  to  three 
States — Wisconsin.  Georgia  and 
Missouri — on  the  basis  that  the  record 
for  the  1-hour  standard  did  not  support 
EPA's  determinations  with  respect  to 
these  three  States.  The  court  also 
remanded,  but  did  not  vacate,  two  other 
minor  issues — the  definition  of  an 
electric  generating  unit,  as  applied  to 
cogeneration  units,  and  the  control  level 
assumed  for  internal  combustion 
engines. 

On  April  11.  2000.  in  light  of  the 
court's  favorable  decision.  EPA  filed  a 
motion  with  the  court  to  lift  the  stay  of 
the  SIP  submission  date.  The  EPA 
requested  that  the  court  lift  the  stay  as 
of  April  27.  2000.  The  EPA  recognized, 
however,  that  at  the  time  the  stay  was 
issued.  States  had  approximately  4 
months  (128  days)  remaining  to  submit 
SIPs.  Therefore.  EPA's  motion  to  lift  the 
stay  indicated  that  EPA  would  allow 
States  until  September  1.  2000  to  submit 
SIPs  addressing  the  SIP  call.-  Onjune 
22.  2000.  the  Court  granted  EPA'? 
request  in  part.  The  Court  ordered  that 
EPA  allow  the  States  128  days  from  the 
June  22.  2000  date  of  the  order  to  submit 
their  SIPs.  *  Therefore.  SIPs  were  due 
October  30.  2000. •»  Because  the  court 
vacated  the  rule  as  to  Wisconsin. 
Georgia,  and  Missouri,  these  States  were 
not  required  to  submit  SIPs  by  that  date. 

II.  What  Action  is  EPA  Taking  Today? 

Today.  EPA  is  making  findings  of 
failure  to  officially  submit  complete 
submissions  to  their  SIPs.  including 
adopted  rules,  in  response  to  the  SDP 
call.  The  States  that  are  receiving  these 


'  In  a  separate  legal  challenge  to  EP.^s  revised 
N.'V.AQS  for  ozone  and  partirulsle  matter,  the  DC:. 
C;irt:uit  remanded  the  8-hi)ur  ozone  \.^.^QS. 
Anipricun  Trurkinf;  .^saoiintinns.  Inc.  \.  EPA.  175 
F.3d  1027  on  rfhennns  195  F,;id  4  (D.C;.  Cir    1999). 
The  Supreme  Court  is  considering  this  (.ase 
Because  EP.\  believes  we  should  not  i  onlinui' 
implementation  efforts  under  section  110  due  l<i  the 
uncertainty  created  by  the  DC  C^ircuit's  decision. 
and  the  continued  litigation.  EP.\  mdefiniteh 
staved  the  NO\  .SIP  call  as  it  applies  for  the 
purposes  of  the  8-hour  NA.AQS  (65  FR  56245. 
.September  18.  2000).  including  the  SIP  submission 
obligation.  Therefore.  EPA  is  making  no  findings 
with  respect  to  the  8-hour  basis  for  the  NUn  SIP 
call. 


-  In  the  ,\pril  1 1  letters  to  the  States.  EP.A 
recognized  that  Wisconsin,  Ceorgia  and  Missouri 
were  not  required  to  submit  SIPs  because  the  court 
vacated  (and  remanded  to  EP.^  for  further 
consideration)  the  S'Oy  SIP  call  rule  as  it  applied 
to  those  Slates.  Recognizing  that  the  court 
remanded  (but  did  not  vacate)  as  to  two  limited 
issues.  EP.\  also  provided  that  the  States  that 
remaineii  subject  to  the  SIP  call  could  choose  to 
suliniil  SIPs  .tddressing  onlv  the  portion  of  the  NOx 
budgets  that  were  not  affected  by  the  courts  remand 
(if  two  issues:  the  definition  of  an  electric 
generating  unit  and  the  le\  el  of  i;ontrol  for  internal 
( ombustion  engines, 

'The  EP.^  determined  thai  SIPs  were  due  on 
October  30.  2000.  which  is  the  first  business  iiri\ 
following  the  expiration  of  the  128-da\  period 

■•  The  EP.'\'s  stay  of  the  8-hour  basis  stayed  all 
aspects  of  the  rule  for  purposes  of  the  8-hour 
standard.  UK.Iuding  their  obligation  to  submit  a  SIP. 
Thus,  the  findings  EP.\  is  making  are  not  for 
purposes  of  the  8-hour  basis  of  the  SIP  call 
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lindings  are  Virginia.  West  Virginia. 
.Mabama.  Kpntucky.  North  ('arolina. 
South  Carulina.  Tennessee.  Illinois. 
Indiana,  Michigan,  Ohio,  and  the 
District  of  Columbia.  The  EPA  intends 
to  continue  working  with  these  States  so 
*hat  they  can  submit  approvable 
.idopted  rules  as  soon  as  possible.  EPA 
•  s  issuing  findings  todav  to  help  ensure 
continued  progress  in  reducing  N'Oy 
emissions  in  the  eastern  portion  of  the 
country 

These  findings  start  an  18-month 
sanctions  clock;  if  the  State  fails  to  make 
the  required  submittal  which  EP.\ 
determines  is  complete  within  that 
period,  the  emissions  offset  sanction 
will  applv  in  accordance  with  40  CFR 
.^)1  121(n)'and  52.31.  The  offset  sanction 
requires  new  or  modified  sources 
subject  to  a  CAA  section  173  new  source 
review  program  for  ozone  to  obtain 
reductions  in  e.xisting  emissions  in  a  2:1 
ratio  to  offset  their  new  emissions.''  If  6 
months  after  the  sanction  is  imposed. 
*he  State  still  has  not  made  a  complete 
submittal  that  EPA  has  determined  is 
complete,  limitations  on  the  approval  of 
Federal  highway  funds  will  applv  in 
accordance  with  51.212(a)  and  52.31. 
('onverselv.  tht>  18-month  clock,  or 
additional  6-nionth  clock,  stops  and  the 
sanctions  will  not  take  effect  (or  will  be 
lifted)  when  EPA  finds  that  the  State  has 
made  a  complete  SIP  submittal  under 
the  SIP  call. 

In  addition.  CAA  section  110(c) 
provides  that  EPA  can  promulgate  a  FiP 
immediately  after  making  the  lindings. 
as  late  as  2  years  after  making  the 
findings,  or  any  time  in  between.  Public 
health  in  downwind  States  depends  on 
reductions  being  made  upwind,  and  it  is 
important  that  sources  in  States  that 
have  met  their  obligations  under  the 
NO\  SIP  call  are  not  at  a  competitive 
disadvantage  to  sources  in  other  States 
subject  to  the  NOx  SIP  call.  The  EPA 
will  take  these  needs  into  consideration 
as  it  reviews  taking  anv  action  regarding 
FIPs. 

Our  goal  IS  to  have  approvable  SIPs 
that  meet  the  requirements  of  the  NOx 
SIP  call.  We  remain  ready  to  work  with 
the  States  to  develop  fully  approvable 
SIPs.  which  would  eliminate  the  need 
for  EP.A  to  promulgate  a  FIP  or  replace 
any  FIP  that  EPA  adopts.  The  process  of 
developing  the  SIP  call  rulemaking 
offered  opportunities  for  collaboration, 
and  such  opportunities  remain  as  the 
States  continue  to  develop  their  SIPs. 


■  In  gen«ral.  t.hc  areas  subject  to  a  section  173  ripvv 
siiurce  review  program  are  those  areas  with  areas 
designated  nonatfainment  for  the  1-hour  ozniie 
standard.  However,  ail  areas  in  the  Northeast  Ozun« 
Transport  Region,  regardless  of  designation,  are 
subject  to  this  requirement. 


Recently,  EPA  sent  letters  to  the 
Governors  of  the  affected  .States 
describing  the  status  of  the  States'  effort 
and  these  findings  in  more  detail.  The.se 
letters  are  im  luded  in  the  docket  to  this 
rulemaking 

III.  Administrative  Requirements 

A.  Notice  and  Comment  Under  the 
Administmtivf  Procedure  Act 

This  notice  is  final  agency  action  but 
is  not  subject  to  notice-and-comment 
requirements  of  the  Administrative 
{'rocedures  Act  (APA),  5  U.S.C.  553(b). 
The  EPA  invokes,  consistent  with  past 
practice  (for  example.  61  FR  36294).  the 
go.od  cause  e.xception  pursuant  to  the 
APA.  5  U.S.C.  553(b)(3)(B).  The  EPA 
believes  that  because  of  the  limited  time 
provided  to  make  findings  of  failure  to 
submit  and  findings  of  incompleteness 
regarding  SIP  submissions  or  elements 
of  SIP  submission  requirements. 
Congress  did  not  intend  such  findings  to 
be  subject  to  notice-and-comment 
rulemaking.  Notice  and  comment  are 
unnecessary  because  no  significant  EPA 
judgment  is  involved  in  making  a 
nonsubstantive  finding  of  failure  to 
submit  SIPs  or  elements  of  SIP 
submissi(ms  recjuired  bv  the  CAA. 
Furthermore,  providing  notice  and 
comment  would  be  impracticable 
becau.se  of  the  limited  time  provided 
under  the  statutt;  for  making  such 
determinations.  Finally,  notice  and 
comment  would  be  contrarv  to  the 
public  interest  because  it  would  divert 
agency  resources  from  the  critical 
substantive  review  of  complete  SIPs. 
See  58  FR  51270.  51272.  n.l7  (October 
1.  1993);  59  FR  39832,  39853  (August  4, 
1994). 

B  Executive  Order  12H66  IBegulaton' 
Planning  and  Review) 

This  action  is  exempt  from  OBM 
review  under  Executive  Order  12866. 

C  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibilitv  Act 
(RFA).  5  U.S.C.  et  seq.'.  EPA  must" 
prepare  a  regulatorv  flexibility  analysis 
assessing  the  impact  on  small  entities  of 
any  rule  subject  to  the  notice-and- 
comment  rulemaking  requirements. 
Because  this  action  is  exempt  from  such 
requirements,  as  described  under  (A) 
above,  it  is  not  subject  to  the  RFA. 

D  I  'nfunded  Mandates  Reform  Act  of 

1 995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 


EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  Si  00  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  crtst- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

Before  EPA  establishes  any  regulatorv 
requirements  that  may  significantlv  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agencv  plan. 
The  plan  must  provide  for  notifving 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatorv'  proposals  with  significant 
Federal  intergovernmental  mandates. 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatorv  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulator}- 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  various  CAA 
provisions  discussed  in  this  notice 
require  the  States  to  submit  SIPs.  This 
notice  merely  provides  a  finding  that 
the  States  have  not  met  those 
requirements.  This  notice  does  not,  by 
itself  require  any  particular  action  by 
any  State,  local,  or  tribal  government,  or 
by  the  private  sector. 

For  tne  same  reasons.  EPA  has 
determined  that  this  rule  contains  no 
regulator^'  requirements  that  might 
significantly  or  uniquely  affect  small 
governments. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  of  the 
APA.  as  amended  by  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  (SBREFA).  EPA  submitted,  by  the 
effective  date  of  this  rule,  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office.  This  rule  is  not  a 
"major  rule  "  as  defined  by  APA  804(2). 
as  amended. 

The  EPA  is  issuing  this  action  as  a 
rulemaking.  There  is  a  question  as  to 
whether  this  action  is  a  rule  of 
"particuleu-  applicability"  under 
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§  804(3)(A)  of  the  APA  as  amended  by 
SBREFA,  and  thus  exempt  from  the 
congressional  submission  requirements, 
because  this  rule  applies  only  to  named 
States.  In  this  case,  EPA  has  decided  to 
err  on  the  side  of  submitting  this  rule  to 
Congress,  but  will  continue  to  consider 
this  issue  of  the  scope  of  the  exemption 
for  rules  of  "particular  applicability." 

F.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
which  require  OMB  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C, 
3501  et  seq.). 

G.  Judicial  Review 

Under  CAA  section  307(b)(1),  a 
petition  to  review  today's  action  may  be 
filed  in  the  Court  of  Appeals  for  the 
District  of  Colxmibia  within  60  days  of 
December  26,  2000. 

Dated:  December  19,  2000. 
Robert  Perciasepe, 

Assistant  Administrator,  Office  of  Air  and 

Radiation. 

[FR  Doc.  00-32842  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  6S6(>-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[DC047-2024;  FRL-6921-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia;  Reasonably  Available 
Control  Technology  for  Oxides  of 
Nitrogen 

agency:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State. 
Implementation  Plan  (SIP)  revision 
submitted  by  the  District  of  Columbia. 
This  revision  requires  major  sources  of 
nitrogen  oxides  (NOx)  in  the  District  to 
implement  reasonably  available  control 
technology  (RACT).  EPA  is  approving 
these  revisions  to  the  District's  SIP  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  January  25,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Enviroimiental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 


Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460;  and  the  District 
of  Columbia  Department  of  Public 
Health,  Air  Quality  Division,  51  N 
Street,  NfE.,  Washington.  DC  20002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  L.  Bunker,  (215)  814-2177  or  by 
e-mail  at  bunker.kelly@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  section  182  of  the  Clean 
Air  Act  (CAA),  ozone  nonatfainment 
areas  classified  as  serious  or  above  are 
required  to  implement  RACT  for  all 
major  sources  of  NOx  by  no  later  than 
May  31,  1995.  The  major  source  size  is 
determined  by  the  classification  of  the 
nonattainment  area  and  whether  it  is 
located  in  the  Ozone  Transport  Region 
which  was  established  by  the  CAA. 
Because  the  District  of  Columbia  is 
classified  as  a  serious  ozone 
nonattainment  area,  major  stationary 
sources  are  defined  as  those  that  emit  or 
have  the  potential  NOx  to  emit  50  tons 
or  more  of  NOx  per  year. 

On  January  13,  1994,  the  District  of 
Columbia  Department  of  Consumer  and 
Regulatory  Affairs  (DCRA),  now  known 
as  the  District  of  Columbia  Department 
of  Public  Health  (DCPH),  submitted 
revisions  to  its  State  Implementation 
Plan  (SIP)  that  included  a  new 
regulation.  Section  805.  entitled 
"Reasonably  Available  Control 
Technology  for  Major  Stationary 
Sources  of  Oxides  of  Nitrogen,"  to 
Subtitle  I  (Air  Quality)  of  Title  20  of  the 
District  of  Columbia  Municipal 
Regulations  (DCMR).  Section  805 
requires  sources  which  emit  or  have  the 
potential  to  emit  50  tons  or  more  of  NOx 
per  year  to  comply  with  RACT 
requirements  by  Mav  31,  1995. 

On  February  25,  1999  (64  FR  9272), 
EPA  pubhshed  a  direct  final  rulemaking 
(DFR)  conditionallv  approving  the 
District  of  Columbia's  NOx  RACT 
regulation  found  in  section  805  of  Title 
20  of  the  DCMR.  A  companion  notice  of 
proposed  rulemaking  (NPR)  proposing 
conditional  approval  the  District  of 
Columbia's  NOx  RACT  regulation  was 
published  in  the  Proposed  Rules  section 
of  the  same  February  25,  1999  Federal 
Register  (64  FR  9289).  In  the  Februan,' 
25,  1999  DFR,  EPA  stated  that  if  adverse 
comments  were  received  within  30  days 
of  its  publication,  EPA  would  publish  a 
document  armouncing  the  withdrawal 
of  that  DFR  before  its  effective  date. 
Because  EPA  did  receive  adverse 
comments  on  the  February  25.  1999 
DFR  within  the  prescribed  time  frame, 
we  withdrew  it.  Under  these 
circumstances  the  companion  NPR 
remained  in  effect  and  interested  parties 


submitted  comments  pursuant  to  t*^  nt 
NPR.  The  withdrawal  of  the  DFR 
document  appeared  in  the  Federal 
Register  on  April  13.  1999  (70  FR 
17982). 

On  August  28.  2000.  the  District  of 
Columbia  submitted  proposed  revisions 
to  EPA.  for  parallel  processing,  to 
Section  805  of  Title  20  of  the  DCMR  as 
a  supplement  to  its  January  13.  1994  SIP 
submittal.  These  revisions  correct  the 
deficiencies  identified  in  the  Februarv' 
25,  1999  notice.  On  September  28.  2000 
(65  FR  58249),  EPA  published  a  new 
NPR  which  withdrew  its  Februarv'  25, 
1999  proposed  conditional  approval  and 
instead  proposed  full  approval  of  the 
District's  NOx  RACT  regulation  as 
amended  by  its  August  28,  2000 
submittal.  The  specific  requirements  of 
the  District  of  Columbia's  NOx  RACT 
regulation  and  the  rationale  for  EPA's 
approval  are  explained  in  the  September 
28.  2000  NPR  and  will  not  be  restated 
here.  No  public  comments  were 
received  on  the  September  28,  2000 
NPR. 

These  proposed  revisions  were 
approved  by  the  District  of  Columbia 
City  Council  on  October  17.  2000. 
adopted  on  October  26,  2000  and 
became  permanent  and  effective  on 
December  8.  2000.  EPA  is  hilly 
approving  the  District  of  Columbia's 
NOx  RACT  regulation  found  in  section 
805  of  Title  20  of  the  DCMR  submitted 
on  January  13,  1994  and  supplemented 
on  August  28,  2000,  October  26.  2000 
and  December  8,  2000. 

II.  Final  Action 

EPA  is  fully  approving  the  District  of   ' 
Columbia's  NOx  RACT  regulation  found 
in  section  805  of  Title  20  of  the  DCMR. 
This  SIP  revision  was  submitted  by  the 
District  of  Columbia  on  January  13.  1994 
and  supplemented  with  a  revised 
version  of  section  805  of  Title  20  of  the 
DCMR  submitted  for  parallel  processing 
on  August  28.  2000.  The  revised 
regulations  were  adopted  by  the  District 
of  Columbia  on  October  26.  2000  and 
became  permanent  and  effective  in  the 
District  on  December  8.  2000.  The 
District  submitted  the  fully  adopted  and 
effective  revised  version  of  section  805 
of  Title  20  of  the  DCMR  to  EPA  on 
December  8.  2000.  The  regulations 
formally  adopted  were  exactly  the  same 
as  the  proposed  version  upon  which 
EPA  proposed  approval.  Approval  of 
this  SIP  revision  is  necessarj-  for  full 
approval  of  the  attainment 
demonstration  SIP  for  the  Metropolitan 
Washington.  DC  ozone  nonattairunent 
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III.  Administrative  Requirements 

A  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatorv-  Fle.xibilitv  Act  (5  U.S.C.  601 
et  seq).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additiimal 
enforceable  duty  beyond  that  required 
by  state  law.  it  does  not  contain  anv 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub  L.  104-4).  For 
the  same  reason,  this  rule  also  does  not 
significantly  or  uniquelv  affect  the 
communities  of  tribal  governments,  as 
specified  bv  Executive  Order  13084  (63 
FR  27655.  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999),  because  rt  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  .^ct.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  conte.xt,  in  the  absence  of  a 


prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS).  EPA  has  no  authority  to 
disapprove  a  SIP  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
retjuirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  As  required  by 
s(?ction  3  of  Executive  Order  12988  (61 
FR  4729,  February  7.  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessar\' 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  'Attorney 
Generals  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
I  unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
l)urden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatorv'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  c:ontaining  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 


the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February'  26, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
District  of  Columbia's  NOx  RACT 
regulation  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2}.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Reporting 
and  recordkeeping  requirements. 

Dated:  December  14,  2000. 
Bradley  M.  Campbell, 

Regional  Administrator.  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  J — District  of  Columbia 

2.  In  §  52.470.  an  entry  for  Chapter  8, 
Section  805  is  added  in  numerical  order 
in  the  "EPA  Approved  Regulations  in 
the  District  of  Columbia  SIP"  table  in 
paragraph  (c)  to  read  as  follows: 

§  52.470    Identification  of  plan. 

***** 

(c)  EPA  approved  regulations. 


EPA-Approved  Regulations  in  the  District  of  Columbia  SIP 


State  citation 


Title/subject 


State  etiective 
date 


EPA  approval 
date 


Comments 


Ctiapter  8 


Asbestos,  Sulfur  and  Nitrogen  Oxides 


Section  805  Reasonably   Available  Control  Tectinology  For  Ma|or  Stationary     11/19/93  and  Type:  12/26/00. 

Sources  of  Oxides  of  Nitrogen  12/8/00. 
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BILLING  CODE  SSSO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ063-0034;  FRL-6916-4] 

Revisions  to  the  Arizona  State 
Implementation  Plan,  Pinal  County  Air 
Quality  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA).  , 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  a  limited 
approval  of  revisions  to  the  Pinal 
County  Air  Quality  Control  District 
(PCAQCD)  portion  of  the  Arizona  State 
Implementation  Plan  (SIP).  This  action 
was  proposed  in  the  Federal  Register  on 


July  24,  2000  and  concerns  volatile 
organic  compound  (VOC)  emissions 
from  stationary  storage  tanks,  dock 
loading  and  leakages  from  pumps  and 
compressors.  Under  authority  of  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act),  this  action  approves  local 
rules  that  regulate  these  emission 
sources  but  identifies  several  rule 
deficiencies.  There  are  no  sanctions 
associated  with  this  action  as  PCAQCD 
is  in  attainment  with  the  ozone  NAAQS. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
January  25,2001. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

EPA,  Region  IX,  75  Havrthorne  Street, 
San  Francisco,  CA  94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building,  1200 


Pennsylvania  Avenue,  NW.,  Washington 
DC  20460. 

Arizona  Department  of  Environmental 
Quality,  3033  North  Central  Avenue, 
Phoenix.  AZ  85012. 

Pinal  County  Air  Quality  Control 
District.  Building  F.  31  North  Pinal 
Street.  (P.O.  Box  987).  Florence.  AZ 
85232. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Steckel.  Rulemaking  Office 
(AIR-4),  U.S.  EPA.  Region  IX,  (415) 
744-1185. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

I.  Proposed  Action 

On  July  24,  2000  (65  FR  45566).  EPA 
proposed  a  limited  approval  of  the 
following  rules  that  were  submitted  for 
incorporation  into  the  Arizona  SIP. 


Local  agency 


PCAQCD 
PCAQCD 
PCAQCD 


Rule  No. 


5-18-740 

5-19-800 

5-24-1055 


Rule  title 


Adopted         Submitted 


Storage  of  Volatile  Organic  Compounds— Organic  Compound  Emissions 

General 

Pumps  and  Compressors — Organic  Compound  Emissions  


02/22/95 
02/22/95 
02/22/95 


11/27/95 

11/27/95 
11/27/95 


We  proposed  a  limited  approval 
because  we  determined  that  these  rules 
improve  the  SIP  and  are  largely 
consistent  with  the  relevant  CAA 
requirements.  However,  we  cannot  grant 
a  full  approval  because  the  rules  contain 
deficiencies  which  conflict  with  section 
1 1 0  of  the  Act.  Our  proposed  action 
contains  more  information  on  the  basis 
for  this  rulemaking,  but  the  major 
deficiency  that  we  identified  is  that  the 
rules  do  not  adequately  specify  test 
methods,  recordkeeping,  monitoring, 
and  other  requirements  needed  to  make 
the  rules  enforceable. 

II.  Public  Comments  and  EPA 
Responses 

EPA"s  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  received  a  letter  dated 
August  22,  2000  from  Donald 
Gabrielson  of  PCAQCD.  This  letter 
clarified  that  EPA's  proposed  action 
"will  not  trigger  a  requirement  for 
additional  revisions  of  these  rules."  EPA 
concurs  with  this  statement.  The  letter 
also  requested  that  EPA  explicitly  delete 
old  PCAQCD  rules  R7-3-3.1,  3-2  and 
3-3  when  approving  new  PCAQCD 
rules  5-18-740, 19-800  and  24-1055. 
As  stated  below,  EPA's  final  action  to 
approve  the  new  rules  will  supercede 
the  old  rules. 


m.  EPA  Action 

No  comments  were  submitted  that 
change  our  assessment  of  the  rules  as 
described  in  our  proposed  action. 
Therefore,  as  authorized  in  sections 
110{k)(3)  and  301(a)  of  the  Act,  EPA  is 
finalizing  a  limited  approval  of  the 
submitted  rules.  This  action 
incorporates  the  submitted  rules  into 
the  Arizona  SIP,  including  those 
provisions  identified  as  deficient  and 
will  supercede  Rules  7-3-3.1,  7-3-3.2, 
and  7-3-3.3  from  the  SIP.  Note  that  the 
submitted  rules  have  been  adopted  by 
the  PCAQCD,  and  EPA's  final  limited 
approval  does  not  prevent  PCAQCD 
from  enforcing  them.  Because  this  is  an 
attainment  area,  EPA  is  not 
simultaneously  finalizing  a  limited 
disapproval  of  the  rules.  As  a  result,  no 
sanctions  clocks  under  section  1 79  or 
FIP  clocks  under  section  110(c)  are 
associated  with  this  action. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  13045 

Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 


Risks  (62  FR  19885.  April  23.  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator)'  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  bv  the  Agencv. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  health  or  safety 
risks. 

C.  Executive  Order  13084 

Under  E.O.  13084.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments.  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is     - 
unfunded,  EPA  must  provide  to  0MB. 
in  a  separately  identified  section  of  the 
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preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary'  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conun  unities." 

Today's  rule  does  not  significantlv  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply. 

D.  Executive  Order  13132 

E.O.  13132.  entitled  Federalism  (64 
PR  43255,  August  10.  1999)  revokes  and 
replaces  E.O.  12612,  Federalism  and 
12875.  Enhancing  the  Intergovernmental 
Partnership.  E.O.  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  bv  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  State  law  unless  the  Agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Tnis  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132.  because  it  merely  acts  on  a 
state  rule  implementing  a  federal 
standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 


Clean  Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SEP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.,  v. 
U.S.  EPA.  427  U.S.  246,  255-66  (1976); 
42  U.S.C.  7410(a)(2). 

F  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  under 


State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  26, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2). 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  November  28.  2000. 
Felicia  Marcus, 

Regional  Administrator,  Regidn  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  D — Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraph  (c}(84)(i)(F)  to  read  as 
follows; 

§  52.1 20    Identification  of  plan. 

***** 

(c)  *  *  * 

(84) 

(i)  *   *   * 

(F)  Amendments  to  Rules  5-18-740, 
5-19-800,  and  5-24-1055  adopted  on 
February  22,  1995. 
***** 

[PR  Doc.  00-32557  Filed  12-22-00;  8:45  am] 
BILLING  CODE  65«0-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 

[FRL-6921-5] 
RIN  2050-AE76 

Deferral  of  Phase  IV  Standards  for 
PCB's  as  a  Constituent  Subject  to 
Treatment  in  Soli 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Final  rule. 

SUMMARY:  EPA  is  temporarily  deferring 
a  portion  of  the  rule  applying  Land 
Disposal  Restrictions  (LDR)  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  to  constituents  subject  to 
treatment  (CST)  in  soils  contaminated 
with  certain  characteristic  hazardous 
wastes.  EPA  promulgated  this  rule  on 
May  26,  1998.  Specifically,  EPA  is 
temporarily  deferring  the  requirement 
that  polychlorinated  biphenyls  (PCBs) 
be  considered  a  CST  when  they  are 
present  in  soils  that  exhibit  the  Toxicity 


Characteristic  for  metals.  EPA  is  taking 
this  action  because  the  regulation 
appears  to  be  discouraging  generators 
from  cleaning  up  contaminated  soils, 
which  is  contrary  to  what  EPA  intended 
when  we  promulgated  alternative 
treatment  standards  for  contaminated 
soils.  In  addition,  EPA  needs  more  time 
to  restudy  the  issue  of  appropriate 
treatment  standards  for  metal- 
contaminated  soils  which  also  contain 
PCBs  as  CST.  The  Agency  still  requires 
generators  to  treat  these  soils  to  meet 
LDR  standards  for  all  hazardous 
constituents  except  PCBs.  Generators 
also  are  required  to  treat  PCBs  if  the 
total  concentration  of  halogenated 
organic  compounds  in  the  soil  equals  or 
exceeds  1000  parts  per  million. 
DATES:  This  rule  is  effective  December 
26,  2000. 

ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  One,  1235  Jefferson 
Davis  Highway,  First  Floor.  Arlington. 
VA  22202.  The  docket  identification 
number  is  F-2000-PCBP-FFFFF. 

The  RIC  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
public  make  an  appointment  by  calling 
703  603-9230.  The  pubhc  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  the 
"Supplementary  Information"  section 
for  information  on  accessing  them. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  D.C.  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Ernesto  Brown.  Office  of  Solid 
Waste,  Mail  Code  5303W,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave  NW,  Washington, 
D.C.  20460-0002,  (703)  308-8608, 
brown.emie@epa.gov 

SUPPLEMENTARY  INFORMATION:  You  can 
find  the  index  and  the  following 
supporting  materials  on  the  Internet  at: 
http://www.epa.gov/epaoswer/ 
hazwaste/ldr/index.htm 

Preamble  Outline 

I.  Authority 

II.  Background 

A.  Land  Disposal  Restrictions  Program 

B.  Contaminated  Soils 

C.  Alternative  Treatment  Standards  for 
Contaminated  Soils 

D.  Constituents  Subject  to  Treatment 


III.  Need  to  Defer  Portions  of  the  Pha.se  IV 
Rule 
.\.  Whv  Has  Remediation  of  Certain  FCB- 
contaminated  Soils  Been  Impeded? 

B.  Whv  the  Temporary  Deferral? 

C.  What  is  the  Effect  of  the  Deferral? 
I\'.  .^nalysis  and  Response  to  Comments 

V.  State  .Authorization 

VI.  Regulator!,  .Assessments 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  AH  (RFA).  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  I'SC  601  et  seq. 

C.  Unfunded  Mandates  Reform  .Act 

D.  Paperwork  Reduction  .Act 

E.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

F.  National  Technology  Transfer  and 
Advancement  .Act 

G.  Executive  Order  12898:  Environmental 
justice 

H.  Executive  Order  13132:  Federalism 

I.  Executive  Order  13084:  Consultation  and 

Coordination  with  Indian  Tribal 

Governments 
I.  Congressional  Review  Act 

L  Authority 

These  regulations  are  promulgated 
under  the  authority  of  sections  1006(b). 
2002.  and  3004  of  RCRA,  as  amended. 
42  U.S.C.  6905.  6012(a).  6921.  and  6924. 

II.  Background 

A.  Land  Disposal  Restrictions  Program 

The  LDR  program  generally  requires 
that  generators  of  hazardous  wastes 
pretreat  the  wastes  before  they  can  be 
disposed  of  on  land.  The  treatment  must 
substantially  reduce  the  toxicity  or 
mobility  of  the  hazardous  waste  to 
minimize  short-  and  long-term  threats  to 
human  health  and  the  environment 
posed  bv  the  waste's  disposal.  See 
RCRA  section  3004  (m)(l).  EPA 
typically  accomplishes  this  objective  by 
requiring  that  hazardous  constituents  in 
the  wastes  be  treated  to.  or  be  present 
at  levels  no  greater  than  levels,  set  out 
in  40  CFR  Part  268.  reflecting 
performance  of  the  Best  Demonstrated 
Available  Technology  for  the  waste.  In 
addition  to  BOAT  treatment  levels.  EPA 
uses  treatability  variances  (both  risk- 
based  and  technology  based),  and 
determination  equivalency  (see  40  CFR 
268.42)  for  situations  where  the 
treatment  standard  is  specified  as  a 
method  of  treatment  and  other 
technologies  perform  comparably  to  the 
specified  method. 

B.  Contaminated  Soils 

Contaminated  soils  excavated  during 
a  remedial  action,  whether  it  is 
conducted  under  RCRA.  Superfund.  or 
state  authority,  are  subject  to  the  Land 
Disposal  Restriction  (LDR)  requirements 
when  the  soil  contains  listed  hazardous 
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waste  or  exhibits  a  hazardous 
characteristic,  and  when  it  is  excavated 
outside  of  a  corrective  action 
management  unit  (CAMU)  or  an  area  of 
contamination  (AQC).  EPA's  rules 
require  that  soils  contamination  with 
hazardous  waste(s)  meet  LDR 
requirements  when  a  generator 
excavates  such  soils  and  places  them  m 
a  land  disposal  unit  (See  RCR.\  sections 
3004(d)(3)  and  (e)(3)  (requiring  LDR 
requirements  to  apply  to  such 
contaminated  soils);  63  FR  at  28602 
(May  26.  1998)).'  The  LDR  requirements 
specif\'  constituent  concentrations 
which  must  be  met  in  the  treated  soils, 
or  in  some  cases  particular  technologies 
which  must  be  employed,  prior  to 
placement  of  the  soils.  Application  of 
these  requirements  to  remedial  actions 
has  sometimes  reduced  the  flexibilitv 
needed  to  make  site-specific  remedial 
decisions,  and  thus  sometimes 
presented  a  barrier  to  cost-effective 
management  of  contaminated  media. 
(As  explained  in  the  following  section, 
however,  the  special  standards  for 
contaminated  soils  which  EPA  adopted 
in  the  Phase  4  rule  should  alleviate 
some  of  these  difficulties,  since  those 
standards  can  be  achieved  without 
resort  to  combustion  treatment 
technology.)  While  there  are  alternatives 
to  managing  contaminated  soils  which 
mitigate  the  burden  of  meeting  these 
requirements  (such  as  obtaining  a 
treatability  variance  once  the  LDRs  are 
triggered),  it  has  been  EPA's  experience 
that  the  LDRs  often  have  driven 
remedial  decisions  awav  from 
e.xcavating  the  soils  in  the  first  place. 
Under  such  circumstances,  facilities, 
may  simply  have  deferred  cleanup  to  a 
later  date.  In  cases  where  cleanup  was 
still  pursued,  it  was  often  the  case  that 
either  containment  remedies  have  been 
employed  {e.g..  cap  and  cover  in-place. 
thereby  avoiding  the  LDRs)  or  the  soils 
have  been  treated  in-situ  (which  allows 
treatment  without  triggering  LDRs). 
While  containment  and  in-situ 
treatment  of  soils  offer  management 
options  which  have  generally  been  less 
expensive  than  complying  with  the  IJDR 
requirements  for  the  media,  they  may 
not  always  result  in  the  most 
environmentally  protective  cleanup 


C.  Alternative  Treatment  Standards  for 
Contaminated  Soils 

EPA  has  long  recognized  the 
incentives  and  objectives  for  the 
hazardous  waste  prevention  and 
cleanup  programs  differ  fundamentally. 
EPA  has  developed  extensive  policies 
and  regulations  to  preserve  RCRA's  goal 
of  protectiveness.  while  providing 
oversight  agencies  the  tools  necessary  to 
make  effective  site-specific  remedial 
decisi<ins  One  such  regulation  is  the 
Phase  IV  LDR  Rule  (63  FR  28603-04). 
Promulgated  in  May  26.  1998.  the  Phase 
IV  IJDR  Rule  established  alternative  soil 
treatment  standards,  in  part,  to  remedy 
the  disincentives  to  excavation/ex-situ 
treatment  of  soils  which  were  created  by 
application  of  the  LDRs  in  a  remedial 
setting.  In  recognition  of  the  physical 
and  chemical  differences  which  often 
exist  between  as-generated  waste  and 
contaminated  soils,  these  standards 
require  that  contaminated  soils  which 
will  be  land  disposed  be  treated  to 
reduce  concentrations  of  hazardous 
constituents  by  90  percent  or  meet 
hazardous  constituent  concentrations 
that  are  ten  times  the  universal 
treatment  standard  (UTS),  whichever  is 
greater.  (See  Louisiana  Environmental 
Action  Network  v.  EPA.  172  F.  3d  65. 
67.  70  (D.C.  Cir.  1999)  which  upheld 
EPA's  authority  to  develop  more  lenient 
treatment  standards  for  contaminated 
soils  and  other  remediation  wastes  in 
order  to  encourage  remediation 
involving  exhumation  and  treatment  of 
these  wastes,  since  "the  agency's 
authority  to  compel  high-quality 
disposition  of  such  wastes  is  not  as  great 
as  it  is  for  as  yet  undisposed  waste.") 
The  soil  treatment  standards  apply  to  all 
underlying  hazardous  constituents 
reasonably  expected  to  be  present  in  anv 
given  volume  of  contaminated  soil 
when  such  constituents  are  found  at 
initial  concentrations  greater  than  ten 
times  the  UTS  (See  63  FR  at  28608- 
28609:  40  CFR  268.49(d)). 

D  Constituents  Subject  to  Treatment 

Importantly  for  the  present  rule,  the 
existing  standards  further  require  that 
generators  treat  all  constituents  subject 
to  treatment  (CST)  ^  in  contaminated 
soils.  See  63  FR  at  28608-09;  40  CFR 
268.49(d).  A  constituent  subject  to 


'  Technically,  the  soils  which  are  subject  to  LDRs. 
are  (a)  soil  which  contains  a  listed  hazardous  waste, 
and  (bl  soil  which  exhibits  (or,  in  some  cases, 
exhibited)  a  characteristic  of  hazardous  waste.  .See 
discussion  at  63  FR  28617-28619.  This  action 
applies  to  a  subset  of  the  second  of  these  types  of 
contaminated  soils,  as  explained  later  In  this  notice 
This  action  also  uses  the  term  ■■contaminated  soils' 
to  refer  to  soils  which  mav  polenliallv  be  subject 
to  LDRs. 


-  In  response  to  (  ommenls  to  the  NPRM  (February 
16.  2000).  the  Agencv  is  usinR  thht  term 
'constituents  subject  to  treatment'   defined  in  40 
CFR  268  49(d)  instead  of  underlvinu  hazardous 
constituents  whii  h  was  used  in  the  proposal  This 
is  to  avoid  1  onfusing  the  term  I  'H(;  defined  in  40 
CFR  268. 2|i)  with  constituents  subject  to  treatment 
(a  term  EP.\  developed  specifically  for  the 
alternative  treatment  standard  for  contaminated 
soils,  although  ( ;ST  and  UHC  are  essentially 
synonymous). 


treatment  is  any  hazardous  constituent 
listed  at  40  CFR  264.48  that  might  be 
present  in  the  soil  at  levels  exceeding  10 
times  the  UTS  for  that  constituent.  See 
40  CFR  268.49(b).  In  the  Phase  IV  rule, 
EPA  imposed  this  requirement  for  the 
first  time  on  soils  exhibiting  the 
Toxicity  Characteristic  (TC)  for  metals, 
and  on  soils  containing  listed  hazardous 
wastes. ' 

PCBs  can  be  an  example  of  a  CST  in 
contaminated  soils,  including  metal- 
containing  soils.  Where  this  occurs,  the 
Phase  IV  rule  establishes  a  treatment 
standard  of  100  ppm  total  PCBs  in  soil 
(10  times  the  UTS)  or  90  percent 
reduction  of  total  PCS  concentrations  in 
the  soil,  whichever  is  less  stringent.  See 
40  CFR  268.49(c).  EPA  found  that 
generators  can  achieve  these  standards 
without  applying  combustion 
technology,  (see  63  FR  at  28616  Table 
4),  although  treatment  often  requires 
that  heat  be  applied  to  the  waste,  as 
occurs  with  thermal  desorption 
technology.  The  rules  also  provide 
another  treatment  option;  to  treat  soils 
to  the  standards  applicable  to  process 
wastes,  although  in  that  instance  as 
well,  soils  that  exhibit  a  hazardous 
characteristic  must  achieve  treatment 
standards  for  CSTs  before  they  are  land 
disposed.  40  CFR  268.40(e).  EPA  found 
that  generators  can  achieve  these 
standards  without  applying  combustion 
technology,  (see  63  FR  at  28616  Table 
4),  although  treatment  often  requires 
that  heat  be  applied  to  the  waste,  as 
occurs  with  thermal  desorption 
technology. 

RCRA  also  addresses  PCBs  in  soils 
under  Section  3004(d)(2)(E),  the  so- 
called  California  list  provision.  This 
provision  prohibits  land  disposal  of 
hazardous  wastes  that  contain 
halogenated  organic  compounds  at 
concentrations  equal  to  or  exceeding 
1000  ppm.  Congress  specified  this  level 
(and  the  other  California  list  levels)  as 
a  starting  point  in  the  land  disposal 
prohibition  process,  prohibiting  land 
disposal  of  wastes  that  pose  the  most 
obvious  hazards.  See  51  FR  at  44718 
(Dec.  11.  1986).  PCBs  are  a  type  of 
halogenated  organic  compound. 
Consequently,  in  the  absence  of  the 
Phase  rv  PCB  standards,  the  1000  ppm 
statutory  level  would  be  the  upper 
bound  of  PCBs  that  could  be  in 
contaminated  soil  without  triggering 
LDR  treatment  requirements  (i.e., 
contaminated  soils  could  not  be  land 
disposed  equal  to  or  greater  than  1000 
ppm  total  HOCs  all  of  which,  in  theory, 
could  be  PCBs). 


'The  requirement  already  applied,  however,  lo 
soils  exhibiting  the  ignitability.  corrosivity. 
reactivity,  or  organic  toxicity  characteristics. 
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III.  Need  to  Defer  Portions  of  the  Phase 
IV  Rule 

A.  Why  Has  Remediation  of  Certain 
PCB-Contaminated  Soils  Been  Impeded? 

Unfortimately,  initial  indications  are 
that  the  requirement  that  PCBs  be 
treated  as  a  CST  in  soils  exhibiting  the 
TC  for  metals  is  having  an  effect 
opposite  to  what  EPA  intended.  As  EPA 
noted  at  proposal,  cleanups  of  sites  with 
metal  characteristic  soils  where  PCBs 
are  now  a  CST  and  where  the  remedy 
was  to  involve  soil  exhumation, 
treatment  and  redisposal  have  stopped, 
or  been  seriously  delayed.  See  Letter 
from  Phillip  Cornelia  Esq.  to  Steven 
Silverman,  EPA  Office  of  General 
Counsel,  April  21,  1999  detailing 
experiences  of  private  entities, 
including  waste  generators,  treaters  and 
disposers;  Memorandum  to 
Administrative  Record,  November  2, 
1999  (detailing  experiences  of  EPA  site 
managers).  As  set  out  in  more  detail  in 
these  communications,  the  reason  is 
that  as  a  practical  matter  a  choice  is  now 
being  presented  between  combustion 
and  leaving  soils  in  place.  Some  of  the 
reasons  attributed  for  this  are: 

I,  limited  effective  non-combustion  treatment 

presently  available  for  PCBs.  and  what 
there  is  involves  mobile  units  which  face 
potential  permitting  delays  at  non- 
Superfund  sites. 

II.  lack  of  State  authorization  to  implement 

the  amended  soil  standards,  thus 
retaining  PCBs  as  a  CST.  without  the 
option  of  treating  to  10  times  the 
Universal  Treatment  Standards  or  90 
percent  reduction  from  initial 
concentration. 

Commenters  acknowledge  that  at  least 
some  of  these  situations  could  be 
eligible  for  a  treatment  variance  under 
40  CFR  268.44.  Such  variances  can  be 
requested  when  a  standard  is 
demonstrably  not  achievable  using  non- 
combustion  technology,  or  when 
treatment  to  LDR  levels  would 
discourage  aggressive  remediation.  See 
LEAN  v.  EPA,  172  F.  3d  at  70 
(upholding  EPA  authority  to  issue 
treatment  variances  for  remediation 
wastes  where  existing  treatment 
standard  discourages  aggressive 
remediation).  But  there  are  undesirable 
delays  attendant  in  the  variance  process, 
and  EPA  in  any  case  believes  that  if  a 
problem  with  a  rule  is  widespread,  it  is 
appropriate  to  amend  the  rule  rather 
than  issuing  variances  piecemeal. 

Commenters  to  the  proposed  rule 
reiterated  that  cleanups  of  TC  metal 
soils  containing  PCBs  is  being  impeded, 
but  provided  no  additional  empirical 
information  in  support. 

EPA  does  not  necessarily  agree  with 
all  of  these  comments,  but  does  believe 


that  remediations  involving  TC  soils 
contaminated  with  both  PCBs  and 
metals  are  being  delayed  or  stopped. 
This  situation  has  taken  place  after 
promulgation  of  the  new  Phase  IV 
requirements  respecting  these  soils,  and, 
as  indicated  at  proposal,  it  appears  that 
at  least  some  of  the  reasons  for  these 
delays  are  legitimately  attributable  to 
the  new  requirements  in  the  Phase  IV 
rule.  Commenters  all  supported  this 
overall  conclusion  (albeit  anecdotally 
rather  than  empirically).  Thus,  this 
aspect  of  the  Phase  IV  rule  appears  at 
least  potentially  to  be  having  an 
environmentally  counterproductive 
effect  of  delaying  cleanups  and 
discouraging  aggressive  remediation. 

B.  Why  the  Temporary  Deferral? 

EPA  believes  it  is  appropriate  to 
temporarily  defer  the  requirement  that 
PCBs  be  treated  as  an  CST  in  TC  soils 
under  RCRA  1006(b)  in  order  to 
investigate  how  best  to  integrate  the 
RCRA  LDR  requirements  for  PCBs  with 
the  cleanup  programs  under 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  (CERCLA)  and  RCRA  (both  the 
specific  "corrective  action" 
requirements  of  RCRA  3004(u)  and  (v) 
and  3008(h),  and  the  cleanup 
requirements  applying  to  RCRA 
regulated  units,  e.g..  during  closure). 

Another  reason  is  to  provide  EPA  an 
opportunity  to  investigate  further  the 
relationship  between  the  RCRA  rules 
and  those  under  the  authority  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  PCB  remediation  wastes.  See  63  FR 
35384  (June  29,  1998).  TSCA  allows 
"bulk  PCB  remediation  wastes  " 
including  soils  containing  50  ppm  PCBs 
or  greater  to  be  disposed  without 
treatment  in  a  TSCA  disposal  facility  or 
an  RCRA  subtitle  C  landfill.  See  40  CFR 
761.6l{b)(2)(i).  These  TSCA  standards, 
which  allow  disposal  without  treatment 
of  soils  containing  any  concentrations  of 
PCBs  greater  or  equal  to  50  ppm,  were 
not  established  to  represent  levels  at 
which  threats  posed  by  land  disposal  of 
PCB-containing  soils  are  minimized. 
Furthermore,  those  rules  require 
persons  disposing  of  PCBs  to  comply 
with  all  other  applicable  Federal.  State, 
and  local  laws  and  regulations,  and 
should  not  be  read  as  overriding 
applicable  RCRA  requirements. 
Nonetheless,  the  TSCA  rules  serves  a 
similar  purpose  as  the  RCRA  Phase  IV 
rule — an  attempt  to  encourage 
aggressive  remediation  of  contaminated 
soil  (see  63  FR  at  35409)  and  reflects  the 
Agency's  judgment  that  land  disposal  of 
these  soils  is  reasonably  protective. 

Under  RCRA  the  standard  set  forth  by 
Congress  for  the  LDR  program  was  to 


"*   *   *  promulgate  regulations 
specifying  those  levels  or  methods  of 
treatment,  if  any,  which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  environment  are  minimized."  See  42 
U.S.C.  6924(m).  Under  TSCA  Congress 
authorized  EPA  to  prescribe  methods  for 
the  disposal  of  PCBs  so  long  as  they  do 
not  "present  an  unreasonable  risk  to 
health  or  the  environment."  See  15 
U.S.C.  2605(e).  TSCA  also  explicitly 
requires  EPA  to  consider  economic 
impact  when  promulgating  rules  under 
its  authority.  See  15  U.S.C.  2601(b)  and 
(c).  By  comparison.  Congress  did  not 
identif\'  economic  considerations  under 
RCRA  in  setting  treatment  standards. 
•■*    *    *  Waste  that  is  nevertheless 
generated  should  be  treated,  stored  or 
disposed  of  so  as  to  minimize  the 
present  and  future  threat  to  human 
health  and  the  environment."  See  42 
U.S.C.  6902(b).  Thus,  the  RCRA  LDR 
program  differs  from  regulations 
promulgated  under  TSCA  in  two 
respects.  First,  the  RCRA  LDR  program 
has  an  explicit  requirement  to  treat 
waste  prior  to  disposal.  TSCA  contains 
no  such  requirement.  Second,  TSCA  has 
an  explicit  requirement  to  consider 
economic  impacts  when  the  Agency 
promulgates  regulations  under  its 
authority  that  is  not  present  in  RCR.^. 
Although  both  types  of  regulations  are 
intended  to  address  health  and 
environmental  risks  from  PCBs,  these 
key  differences  between  RCRA  and 
TSCA  can  lead  to  different  approaches 
to  environmental  regulation.  Certainly 
as  an  interim  measure  EPA  believes  it 
appropriate  to  seek  to  coordinate  better 
the  two  sets  of  rules,  and  thus  to  defer 
the  Phase  IV  rule  while  we  further 
evaluate  the  workings  and  actual  effect 
of  the  two  sets  of  rules.  EPA  believes  it 
is  appropriate  to  temporarily  defer  the 
requirement  that  PCBs  be  treated  as  a 
CST  in  TC  soils  under  RCRA  1006(b)  in 
order  to  investigate  how  best  to  integrate 
the  RCRA  LDR  requirements  for  PCBs 
with  the  cleanup  programs  under 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  (CERCLA)  and  RCRA  (both  the 
specific  "corrective  action" 
requirements  of  RCRA  3004(u)  and  (v) 
and  3008(h).  and  the  cleanup 
requirements  applying  to  RCRA 
regulated  units,  e.g..  during  closure). 

C  What  Is  the  Effect  of  the  Deferral'' 

The  statutory  California  list  provision 
mentioned  above  (RCRA  section 
3004(d)(2)(E))  will  create  an  upper 
bound  on  the  concentration  of  PCBs  in 
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soil  that  could  be  disposfd  witiiout 
treatment.  As  explained  earlier,  that 
upper  bound  will  be  1.000  ppm.  the 
statutory'  limit  ff)r  hal(Jt;enat('d  (irganic 
compounds.  Thi.s  means  that  the 
temporan.'  deferral  wUi  only  affect  a 
relatively  narrow  class  of  wastes:  soils 
exhibiting  the  TC  for  metals  and 
containing  PC~Bs  in  concentration 
between  100  ppm  and  a  maximum  of 
1000  ppm  (this  maximum  applying  only 
if  no  other  HOCs  are  present  in  the 
contaminated  soil). 

Rt^R.-\  allows  temporary  deferral  of 
the  Phase  IV  requirement  As  in  the 
temporary  deferral  of  RCILA 
requirements  to  accommodate  a 
potentiallv  overlapping  regulatory 
regime  for  underground  storage  tanks  at 
issue  m  Edison  Electric  Inst.  v.  EPA.  2 
F.  3d  438  (D.C.  Cir.  1993).  EPA  here 
needs  to  investigate  further  the 
relationship  of  different  sets  of  rules 
addressing  PCB-contaminaled  soil 
disposal  These  soils  will  be  managed 
protectively  during  the  deferral  period, 
either  in  RCRA  subtitle  C  or  TSCA- 
approved  landfills,  and  there  is  a 
reasonable  upper  bound  on  the 
concentration  of  PCBs  that  could  be 
disposed  of  without  treatment.  See  2 
F.3d  at  452-53  citing  these  factors  as  a 
reasonable  justification  for  a  comparable 
temporary  deferral.  Moreover.  EP.^  may 
permissibly  alter  land  disposal 
restriction  treatment  standards  for 
remediation  wastes  in  order  to 
encourage  aggressive  remediations.  See 
LEAS.  172  F.  3d  at  69-70 

The  scope  of  this  deferral  is  exclusive 
to  soils  exhibiting  the  TC  for  metals 
which  contain  PCBs  as  an  underlying 
hazardous  constituent.  The  requirement 
to  treat  PCBs  as  a  CST  also  can  apply 
to  soils  containing  a  listed  hazardous 
waste,  where  the  generator  elects  to 
comply  with  the  alternative  soil 
standard  of  10  times  Universal 
Treatment  Standard  or  90  percent 
reduction  of  initial  concentrations.  See 
40  CFR  268.  49(d).  It  should  be  noted, 
however,  that  a  generator  would  have 
the  option  of  treating  such  soil  to  the 
standards  for  process  wastes,  see  40  CFR 
268, 49(b).  in  which  case  there  is  no 
requirement  to  treat  CSTs.  Thus, 
generators  do  not  face  the  same 
quandary  as  they  do  with  soils 
exhibiting  the  TC  for  metals  which 
contain  PCBs  as  a 

IV.  Analysis  of  and  Response  to 
Comments 

In  general,  all  comments  supported 
the  deferral  of  PCBs  as  a  constituent 
subject  to  treatment  in  soils. 
Commenters  felt  that  the  inconsistency 
between  RCR,\  and  TSCA  regulations 
concerning  the  treatment/disposal  of 


material  containing  PCBs  should  be 
resolved. 

As  noted  at  proposal.  EPA  believes  it 
is  appropriate  to  seek  a  better 
coordination  betwetm  the  two  sets  of 
rules,  and  thus  to  defer  PCBs  as  an  CST 
in  soils,  while  the  Agency  further 
evaluates  the  workings  and  actual  effect 
of  the  two  sets  of  rules.  Several 
commenters  suggested  that  EPA  simply 
defer  to  the  TS(]A  rule  without  an 
independent  determination  that  the 
TSCA  standards  are  sufficient  to 
minimize  threats  posed  by  land 
disposal.  EPA  does  not  believe  that  this 
suggestion  can  be  supported.  RCRA 
requires  that  treatment  standards  for 
hazardous  waste  must  minimize  the 
threats  posed  by  land  disposal.  RCRA 
section  3004(m).  The  TSCA  rule  was  not 
developed  to  satisfy*  that  standard.  See. 
e.g..  Chemical  Waste  Management  v. 
EPA.  976  F.  2d  2.  25  (D.C.  Cir.  1992) 
(EPA  may  not  defer  LDR  treatment 
requirements  to  less  stringent  disposal 
requirements  of  another  environmental 
statute):  see  also  Hazardous  Waste 
Treatment  Council  v.  EPA.  886  F.  2d 
355.  362-63  (DC.  Cir.  1989)  noting 
stringency  of  the  minimize  threat 
standard  in  RCRA  section  3004  (m),  and 
further  explaining  why  that  requirement 
justifies  LDR  standards  more  stringent 
than  those  developed  pursuant  to  less 
stringent  statutory'  standards). 

Another  general  recommendation  is 
that  EPA  should  extend  the  deferral  to 
all  soils,  debris  and  PCB  bulk  product 
waste  that  contain  listed  hazardous 
waste,  as  well  as  for  soils  that  are 
hazardous  waste  due  to  the  exhibition  of 
a  TC;  for  a  metal.  EPA  has  not  received 
any  hard  information,  or  any  convincing 
reasons,  why  the  Phase  IV  requirements 
should  be  impeding  treatment  of  soils 
contaminated  with  listed  hazardous 
wastes.  As  already  explained,  the  rules 
allow  generatt)rs  the  option  of  treating 
the  soil  to  the  standards  for  process 
wastes,  see  40  CFR  268.49(b).  in  which 
case  there  is  no  requirement  to  treat 
CSTs.  Moreover,  this  alternative  (to  treat 
soil  to  meet  the  standards  for  listed 
hazardous  waste)  represents  the  status 
quo  before  the  Phase  IV  rule  (i.e.  it 
merely  restates  already-existing 
regulatory  reciuiremenls),  so  that  one 
cannot  properly  attribute  to  the  Phase  IV 
rule  any  impediment  to  remediating 
these  contaminated  soils.  Generators 
thus  can  continue  to  operate  as  they  did 
before  promulgation  of  the  Phase  IV 
rule. 

V.  State  Authorization 

Under  section  3006  of  RCRA.  EP.^ 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCR,-\ 
hazardous  waste  program  within  the 


State.  Following  authorization,  we 
maintain  independent  enforcement 
authority  under  sections  3007.  3008. 
3013.  and  7003  of  RCRA,  although 
authorized  States  have  enforcement 
responsibility.  A  State  would  become 
authorized  for  today's  proposed  PCB 
treatment  .standard  for  contaminated 
soil  by  following  the  approval  process 
described  under  40  CFR  271.21.  See  40 
CFR  271  for  the  overall  standards  and 
requirements  for  authorization. 

Like  all  land  disposal  restriction 
treatment  standards,  today's  changes  are 
proposed  under  the  authority  of  3004(g) 
and  (m)  of  RCRA.  These  statutory 
provisions  were  enacted  as  part  of  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  Under 
section  3006(g)  of  RCRA,  new 
requirements  promulgated  under  the 
authority  of  statutory'  provisions  added 
by  HSWA  go  into  effect  in  authorized 
States  at  the  same  time  as  they  do  in 
unauthorized  States — as  long  as  the  new 
requirements  are  more  stringent  than 
the  requirements  a  State  is  currently 
authorized  to  implement. 

Authorized  States  are  not  required  to 
modify  their  programs  when  we 
promulgate  changes  to  Federal 
requirements  that  are  less  stringent  than 
existing  Federal  requirements.  This  is 
because  RCRA  section  3009  allows  the 
States  to  impose  (or  retain)  standards 
that  are  more  stringent  than  those  in  the 
Federal  program.  (See  also  40  CFR 
271.1(i)).  Therefore.  States  that  are 
authorized  for  the  LDR  program  are  not 
required  to  adopt  today's  changes,  and 
these  changes  do  not  go  into  effect  until 
the  State  revises  its  LDR  program 
accordingly.  However,  we  encourage 
States  to  allow  compliance  with  the  new 
PCB  treatment  standard  for 
contaminated  soil  if  they  have  the 
ability  under  State  law  to  waive  existing 
land  disposal  restriction  treatment 
standards,  or  if  they  have  adopted  them 
but  are  not  yet  authorized.  Again,  if  a 
State  is  not  currently  authorized  for  the 
LDR  program,  we  will  implement  the 
new  treatment  standard  in  that  State. 

VI.  Regulatory  Assessments 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  a  regulatory' 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatorv'  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

|1)  Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely  affect 
in  a  material  vvav  the  economv.  a  sector  of 


the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State.  local,  or  U-ibal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

OMB  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review." 

Economic  Assessment 

We  estimated  the  costs  of  today's  final 
rule  to  determine  if  it  is  a  significant 
regulation  as  defined  by  the  Executive 
Order.  The  analysis  considered 
compliance  cost  savings  from  the 
deferral  and  resulted  in  cost  savings.  A 
detailed  discussion  of  the  methodology 
used  for  estimating  the  costs,  economic 
impacts  and  the  benefits  attributable  to 
today's  final  rule,  followed  by  a 
presentation  of  the  cost,  economic 
impact  and  benefit  results  were 
prepared  and  documented  in  the 
following  report:  "Economic 
Assessment  of  the  Deferral  of  Phase  IV 
Land  Disposal  Restriction  Treatment 
Standards  for  Polychlorinated 
Biphenyls  (PCBs)  as  an  Underlying 
Hazardous  Constituent  in  Contaminated 
Soils."  This  report  can  be  foimd  in  its 
entirety  in  the  docket  for  today's  final 
rule.  A  summary  of  the  report  is 
provided  below. 

1.  Methodology 

To  estimate  the  cost  savings 
associated  with  today's  final  rule 
deferring  of  CST  requirements  for  PCB- 
containing  hazardous  soils,  the  Agency 
estimated  the  difference  between  the 
costs  that  would  have  been  incurred  in 
the  absence  of  the  deferral  and  the  costs 
estimated  under  the  post-regtilatory 
environment  with  the  deferral.  The  cost 
savings  are  reported  based  upon  a  shift 
of  more  expensive  baseline  treatment 
technologies  (incineration,  thermal 
desorption  or  nonthermal  treatment  for 
PCB-containing  hazardous  waste  soils 
that  exhibit  a  TC  for  metal)  followed  by 
immobilization  of  the  residue  to  less 
expensive  post-regulatory  treatment 
including  immobilization  of  soils 
exhibiting  a  TC  for  metal  soils. 
Although  generally  placing  soils  that  are 
metal  contaminated  are  prohibited  fi"om 
being  combusted,  all  of  Uie 
contaminated  soils  affected  by  this 


rulemaking  have  incineration  as  an 
option.  Only  soils  with  an  insignificant 
organic  content  are  prohibited  from 
combustion  as  a  treatment  technology. 
Soils  with  PCBs  at  levels  greater  than  10 
ppm  are  considered  to  have  sufficient 
organic  content.  See  May  23, 1994 
memo  from  Elliott  Laws  to  Waste 
Management  Directors  I — X  for  further 
details. 

2.  Results 

(a)  Volume 

The  procedure  for  estimating  the 
volimies  of  PCB-containing  hazardous 
wastes  affected  by  today's  final  rule  is 
detailed  in  the  background  docxmient 
"Economic  Assessment  of  the  Deferral 
of  Phase  IV  Land  Disposal  Restriction 
Treatment  Standards  for 
Polychlorinated  Biphenyls  (PCBs)  as  an 
Underlying  Hazardous  Constituent  in 
Contaminated  Soils,"  which  was  placed 
in  the  docket  for  today's  final  rule.  To 
estimate  volumes  of  TC  hazardous  PCB 
contaminated  soils  affected  by  this 
rulemaking,  the  Agency  looked  at  data 
received  from  a  waste  treatment  firm 
and  extrapolated  it  national  estimates  of 
soils  remediated  using  Biennial 
Reporting  Systems  data.  The  Agency 
estimates  annual  affected  soil  volumes 
to  be  86,500  tons. 

(b)  Costs 

The  Phase  IV  LDR  final  rule  "  applied 
a  requirement  to  treat  all  TC  metal  waste 
(i.e.,  wastes  that  are  hazardous  because 
they  exhibit  the  toxicity  characteristic 
for  selected  metals  and  carry  the 
corresponding  EPA  hazardous  waste 
number  D004  through  DOll)  for  CSTs 
reasonably  expected  to  be  present.^  In 
practiced  terms,  this  means  that  if  a 
hazardous  waste  that  is  only  hazardous 
for  metal  constituents  also  contains 
organic  constituents  above  the  UTS 
levels,  those  underlying  organic 
constituents  must  also  be  treated  to  the 
UTS  level  if  the  waste  is  to  be  land 
disposed.6  For  PCBs,  the  UTS  level  is  10 
ppm.^  " 


■•63  FR  28556,  May  26.  1998. 

MO  CFR  268.4(e). 

"Land  disposal  is  defined  under  the  Resource 
Conser\ation  and  Recover,  Act  (RC^RA)  broadly  to 
include  virtually  all  types  of  land-based  solid  waste 
management  units  such  as  landfills,  waste  piles. 
and  surface  impoundments. 

'  See  40  CFR  268  48  for  the  LTS  level  of  PCB 
nonwastewaters  at  10  ppm. 

"The  numerical  treatment  levels  that  must  be  met 
before  a  given  waste  can  be  land  disposed,  like  the 
10  ppm  I'TS  level  for  PCBs,  are  based  on  a  specific 
best  demonstrated  available  technology  (BD.AT).  For 
metals,  the  numerical  treatment  standards  are  based 
on  immobilization.  The  BD,^T  for  many  organic 
constituents,  including  PCBs.  is  incineration.  While 
the  BOAT  does  not  have  to  be  used  to  reach  the 
numerical  treatment  levels,  the  BD.'KT  is  often  used 
in  practice. 


The  Phase  IV  LDR  final  rule  also 
established  an  alternative  set  of 
treatment  standards  for  hazardous  soils. 
These  alternative  standards  were 
designed  to  encourage  cost-effective 
cleanup  of  hazardous  contaminated 
soils  that  are  subject  to  LDRs.  Prior  to 
the  Phase  IV  LDRs,  hazardous  soils  were 
required  to  comply  with  the  traditional 
technology-based  treatment  standards 
developed  for  processed  industrial 
hazardous  waste.  These  treatment 
standards  often  proved  to  be 
inappropriate  (e.g.,  not  cost  effective) 
and  imachievable  (e.g.,  did  not  account 
for  heterogeneous  soil  matrices)  when 
applied  to  hazardous  constituents 
present  in  soils.  For  example,  in  the 
case  of  TC  metal  soils  containing  PCBs, 
treating  both  metals  and  PCBs  would 
entail  a  combination  of  treatment 
technologies.  These  technologies  most 
likely  would  consist  of  incineration  (or 
other  thermal  treatment)  to  destroy  the 
PCBs,  followed  by  immobilization  of  the 
ash  to  prevent  the  metallic  constituents 
from  leaching.  This  treatment  approach 
is  problematic  because  (1)  it  is 
expensive,  (2)  it  destroys  the  soil,  which 
is  a  valuable  natural  resource,  and  (3) 
incineration  of  metal  bearing  waste  and/ 
or  soils  is  generally  considered  to  be 
impermissible  dilution  (because  it  may 
allow  metals  to  volatilize  and  enter  the 
atmosphere)  unless  it  has  sufficient 
organic  content  to  justify  treatment.  The 
alternative  soil  treatment  standards 
provide  more  flexible,  less  stringent 
treatment  requirements  that,  for  many 
contaminants,  are  achievable  using  a 
variety  of  non-thermal  treatment 
alternatives.  For  instance,  a  site  mav 
now  choose  to  (1)  reduce  hazardous 
constituents  by  at  least  90  percent  of 
their  initial  concentration,  or  (2)  meet 
ten  times  the  applicable  universal 
treatment  standard.^  Thus,  for  TC  metal 
soils  that  contain  PCBs,  the  PCBs 
currently  must  be  treated  to  either  90 
percent  reduction  or  to  100  ppm  (which 
is  10  times  the  UTS  level),  whichever  is 
greater,  prior  to  land  disposal.  EPA 
intended  that  these  alternative  treatment 
standards  would  allow  soils  to  be 
treated  using  non-combustion  treatment 
technologies. 

To  estimate  costs  saving  resulting 
from  this  rule,  EPA  examined  a  number 
of  thermal  and  non-thermal  treatment 
technologies  for  PCBs  and  TC  metals 
along  with  their  estimated  costs  and 
commercial  availability.  The  Agency 
then  took  the  estimated  soil  volumes 
and  assigned  treatment  trains  to 
percentages  of  the  affected  volume  {e.g. 
10  percent  of  affected  soils  are  estimated 
to  be  treated  through  in-situ 


M0C:FR  1*268.49. 
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technologies)  in  both  the  baseline  {i.e. 
pre-regulation)  and  post-rule.  EPA's 
estimate  of  cost  savings  is  the  difference 
between  the  more  expensive  baseline 
treatment  remedies  (e.g.  incineration) 
and  the  less  expensive  post-rule 
treatment  remedies  [e.g.  stabilization). 
The  baseline  treatment  remedies  are 
more  expensive  because  they  require 
treatment  of  both  PCBs  and  metal 
whereas  the  post-rule  treatment 
remedies  only  require  treatment  of 
metals  for  the  affected  soils.  The  extent 
of  the  cost  savings  from  the  deferral  of 
LDR  treatment  standards  for  TC  metal 
PCB-containing  hazardous  waste  soils 
depends  on  the  decision  whether  to 
remediate  the  site,  the  decision  to 
switch  to  in-situ  clean-up  remedies 
(avoiding  LDR  treatment  standards)  and 
the  decision  to  pursue  other 
administrative  remedies  such  as 
treatability  variances.  As  the  result,  EPA 
has  estimated  the  incremental  treatment 
cost  savings  attributable  to  the  deferral 
of  the  Phase  IV  LX)R  treatment  standards 
for  PCBs  as  a  CST  in  hazardous  soils  to 
be  $47.6  million  annually.  EPA  notes 
that  these  cost  savings  are  not  new 
savings  under  the  Land  Disposal 
Restriction  program.  Rather,  these  cost 
savings  are  saving  previously  provided 
from  the  PCB  disposal  rule  (63  FR 
34384,  lune  29.  1998).  The  PCB  disposal 
rule  allowed  greater  flexibility  in  the 
types  of  land  disposal  units  that  PCB- 
contaminated  remediation  waste  could 
be  placed  in  including  RCRA  Subtitle  C 
hazardous  waste  landfills  for  soils  with 
PCB  concentrations  greater  than  50  ppm 
and  Part  258  RCRA  nonhazardous 
landfills  for  soils  with  PCB 
concentrations  less  than  50  ppm.  See  40 
CFR761.61(a)(5)(ii)&(iii) 

(c)  Economic  Impacts 

EP.A  has  not  completed  an  economic 
impact  analysis  with  todays  final  rule 
due  to  uncertainty  regarding  the  identity 
of  owner/operators  of  affected  sites. 
Because  this  final  rule  results  in  cost 
savings  mentioned  above,  any  economic 
impacts  would  be  favorable  to  affected 
entities.  Because  affected  entities  would 
be  subject  to  less  stringent  treatment 
requirements  for  PCBs  in  TC 
contaminated  soils,  they  would  only 
have  to  treat  the  metals  in  the  soil 
which  would  mean  lower  treatment 
costs  and  therefore  less  expensive  site 
cleanups 

(d)  Benefits 

The  primary  benefit  of  this  final  rule 
is  to  encourage  remediation  of  soils 
contaminated  with  both  TC  metals  and 
PCB  soils.  The  Economic  Analysis 
completed  for  this  rule  documents  a  list 
of  public  commenters  who  have 


stipulated  that  they  are  not  conducting 
cleanups  under  current  regulations. 
These  additional  clean  ups  will  reduce 
the  potential  for  environmental  releases 
of  hazardous  constituents,  given  the 
increased  treatment  of  TC  metals  and 
placement  of  these  soils  into  secure  land 
disposal  units. 

B.  Regulatory-  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ISBREFAI.  5  U.S.C.  601  et.  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small 
business;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
use.  Sections  603  and  604.  Thus,  an 
agency  may  certify  that  a  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  The  overall  economic  impact  of 
today's  final  rule  to  defer  LDR  treatment 
standards  for  TC  metal  PCB-containing 
hazardous  waste  soils  results  in  cost 
savings  of  $47.6  million  (for  additional 
detail  see  cost  savings  discussion 
above).  We  have  therefore  concluded 
that  today's  final  rule  will  relieve 
regulatory  burden  for  all  small  entities. 


C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost -benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  suid  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory' 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  include  a  federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  state,  local,  or 
tribal  governments  in  the  aggregate.  The 
rule  would  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  state, 
tribal  or  local  governments.  States, 
tribes  and  local  govenunents  would 
have  no  compliance  costs  under  this 
rule.  It  is  expected  that  states  will  adopt 
this  rule,  and  submit  it  for  inclusion  in 
their  authorized  RCRA  programs,  but 
they  have  no  legally  enforceable  duty  to 
do  so.  For  the  same  reasons,  EPA  also 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  local 


governments.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  Sections 
202  and  205  of  UMRA. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rtUe  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  EPA  has  prepared  and 
Information  Collection  Request  (ICR) 
document:  OSWER  ICR  No.  1442.15 
(LDR  Phase  IV),  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Collections  Strategies  Division;  U.S. 
Environmental  Protection  Agency 
(2822);  1200  Pennsylvania  Ave.  N.W., 
Washington,  D.C.  20460-0002,  by  e-mail 
at  fanner.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/www.  epa.gov/icr. 

EPA  believes  the  changes  in  this  final 
rule  to  the  information  collection  do  not 
constitute  a  substantive  or  material 
modification.  This  rule  would  not 
change  any  of  the  information  collection 
requirements  that  are  currently 
applicable  RCRA  Land  Disposal 
Restrictions  Phase  IV  except  to  possibly 
reduce  those  requirements  by  requiring 
fewer  references  to  PCBs.  There  is  no 
net  increase  in  recordkeeping  and 
reporting  requirements  (if  anything, 
there  may  be  a  slight  decrease,  as  just 
noted).  As  a  result,  the  reporting, 
notification,  or  recordkeeping 
(information)  provisions  of  this  rule  will 
not  need  to  be  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB)  under  section  3504(b)  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et.  seq. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 


Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Uw 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

G.  Executive  Order  12898: 
Environmental  Justice 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSW^ER  Environmental  Justice 
Task  Force  Action  Agenda  Report,  "  and 
National  Enviroimiental  Justice 
Advisory  Council,  EPA  has  imdertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
enviromnental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities.  To  address 
this  goal,  EPA  considered  the  impacts  of 
this  final  rule  on  low-income 
populations  and  minority  populations 
and  concluded. 

Today's  final  rule  is  intended  to 
encourage  aggressive  remediation  of 
contaminated  soils,  and  thus,  and  to 
benefit  all  populations.  As  such,  this 
rule  is  not  expected  to  cause  any 


disproportionately  high  and  adverse 
impacts  to  minority  or  low-income 
communities  versus  non-minoritv  or 
affluent  communities. 

H.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  'Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  EPA  has 
determined  that  this  rule,  would  not 
have  "federalism  implications"  within 
the  meaning  of  Executive  Order  13132. 
This  is  because  the  rule  would  not 
impose  any  direct  effects  on  States, 
would  not  preempt  State  law,  and 
would  not  constrain  State 
administrative  discretion.  In  fact.  States 
need  not  even  adopt  this  final  rule  as 
part  of  their  authorized  programs.  Thus, 
the  Executive  Order  does  not  apply  to 
this  rule. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  govenmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a    ' 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
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Executive  Order  13084  requires  EPA  tn 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatues  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timelv  input  in  the  development  .it 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Todays  rule  does  imt 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments  Today's  rule  does  not 
create  a  mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordinglv.  the  requirements  nf 
section  3(b)  of  Executive  Order  131)84 
do  not  apply  to  this  rule. 

/.  Congrrssional  Review  A  it 

The  Congressional  Review  Act.  5 
U  S.C.  801  Pt  spq  .  as  added  bv  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provi(lf> 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  inc:lude>  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  US.  Senate, 
the  U.S  House  of  Representatives,  and 
the  Comptroller  General  of  the  Imited 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  action  is  |OR  is  not]  a  "ma)or  rule" 
as  defined  by  5  U.S.C.  804(2)  This  rule 
will  be  effective. 

List  of  Subjects  in  40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

Uat-d    [>■(  f^mber  15.  2000, 
Carol  M.  Browner. 

.^f/.'7ii,n;s*rfit'>r 

For  the  reasons  set  out  in  the 
preamble,  chapter  1.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  268— LAND  DISPOSAL 
RESTRICTJONS 

1.  The  authority  citation  for  Part  268 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  6905.  6912(a),  6921, 

and  6924 

Subpart  C — [Amended] 

2.  Section  268.32  is  added  to  subpart 
C  to  read  as  follows: 


§268.32    Waste  specific  prohibitions- 
Soils  exhibiting  the  toxicity  characteristic 
for  metals  and  containing  PCBs. 

(al  Effective  December  26.  2000,  the 
tnllovving  wastes  are  prohibited  from 
land  disposal:  any  volumes  of  soil 
exhibiting  the  toxicity  characteristic 
solely  because  of  the  presence  of  metals 
([)004— DOl  1)  and  containing  PCBs. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply  if: 

(l)(i)  The  wastes  contain  halogenated 
organic  compounds  in  total 
concentration  less  than  1.000  mg/kg: 
and 

(u)  The  wastes  meet  the  treatment 
standards  specified  in  Subpart  D  of  this 
part  for  EPA  hazardous  waste  numbers 
[1004—00 1 1 ,  as  applicable;  or 

(L')(i)  The  wastes  contain  halogenated 
organic  compounds  in  total 
(oncentration  less  than  1,000  mg/kg; 
and 

|ii)  The  wastes  meet  the  alternative 
treatment  standards  specified  in 
4}  268,49  for  contaminated  soil;  or 

(3)  Persfins  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petitiim  under  *?  268.6,  with  respect 
to  those  wastes  and  units  covered  by  the 
petition;  or 

(4)  The  wastes  meet  applicable 
alternative  treatment  standards 
established  pursuant  to  a  petition 
granted  under  *)  268.44. 

3   Appendix  III  to  Part  268  is  added 
to  subpart  C  to  read  as  follows: 

Appendix  III  to  Part  268— List  of 
Halogenated  Organic  Compounds 
Regulated  Under  §  268  32 

In  ilctiTmuiirig  the  i  rnn.entrHtiun  of  HOCs 
in  a  hazariii)iis  waste  tor  purposes  of  the 
^268.:32  land  disposal  prohibition.  EP.^  has 
defined  the  HOCs  that  must  be  included  in 
a  i;al(  ulalmn  as  any  compounds  having  a 
carbon-halogen  bond  whi(.h  are  listed  in  this 
Appendix  (see  t)  2H8.2).  Appendix  III  to  Part 
268  consists  of  the  follow  mg  compounds: 

I,  \olatiies 

1  UroniiulK  hloromethane 

2  Broniomethane 

.3.  Carbon  Tetrai  hlnride 

4.  Chlorobenzene 

.'i.  2-Chloro-l,3-butadiene 

6.  Chlorodibmmomethane 

7   ("hloroethdlie 

H  2-(;hlornethvl  vin\l  ether 

M  Chliirnforni 

\[\   I  :hloriimet)iaiie 

1  1     i-Chloropropene 

12    1.2-l)ibromo-:?-(.hlijroprijpane 

1  i    1 .2-llibrt)moniethane 

14.-Dibrnniomethane 

1 5.  Trans- 1 .4-Ui(:lilon)-2 — butene 

16.  DichliirodinucjMHnethane 

17.  l.l-Dii  hliiroethane 

18.  1.2-Dii  hloroelhane 
1>4    l,!-l)i(,hli)ri)el)i\iene 

20  Trans- 1 .2-lli(  hluroethene 

21  1 ,2  IJu  hlooifjropane 


Trans- l.;i-Di(hloropropene 

cis-l  .3-Di(:hloropropene 

iodomethane 

Methylene  chloride 

1 . 1 .1 .2-Tetrachloroethane 

1.1.2.2-Tetrachloroethane 

Tetrachloroethene 

Tribroniomethane 

1.1.1-Trichloroethane 

1 .1 .2-Trichloroethane 

Trit:hlorothene 

Trichloromonofluoromefhane 

1.2.3-Thric:hloropropane 

V'invl  Chloride 


22. 
23. 
24. 

2.T. 

26. 

27 

28, 
29. 
30. 
31, 
32. 
33. 
34. 
35. 

11.  Semivolatiles 

1 .  Bis[2-chloroethoxy)ethane 

2.  Bis(2-chloroethyl)ether 

'^.  Bis(2-chloroisopropyl)ether 
4   p-Chloroaniline 
.T.  Chlorobenzilate 

6,  p-Chloro-m-cresol 

7,  2-Chloronaphthalene 

8,  2-Chlorphenol 

9,  3-ChloroprQpionitrile 

10,  m-Dichlorobenzene 
11   o-Dic:hlorobenzene 

12,  p-Dichlorobenzene 

13  3,3'-Dichlorobenzidine 

14  2.4-Dichlorophenol 

15  2.6-Dichlorophenol 

16  Hexachlorobenzene 

17  Hexachlorobutadiene 

18  Hexachlorocyclopentadiene 

19  Hexachloroethane 
20.  Hexachloroprophene 
21  Hexachlorpropene 

22.  4.4'-Methylenebis(2-chloroanaline) 

23.  Pentachlorobenzene 

24.  Pentachloroethane 

2.T  Pentachloronitrobenzene 
26  Pentachlorophenol 

27.  Pronamide 

28.  1.2.4.5-Tetrachlorobenzene 

29.  2.3.4,6-Tetrachlorophenol 

30.  1.2,4-Trichlorobenzene 

31.  2.4.5-Trichlorophenol 

32.  2.4.6-Trichlorophenol 

33.  Tris(2.3-dibromopropyl)phosphate 

III.  Organochlorine  Pesticides 

1,  .\ldrin 

2,  alpha-BHC 

3,  beta-BHC 

4  delta-BHC 

5  gamma-BHC 
B.  Chlorodane 

7.  DDD 

8.  DDE 

9.  DDT 

10.  Dieldrin 

11.  Endosulfan  I 

12  Endosulfan  II 

13  Endrin 

14,  Endrin  aldehyde 

15,  Heptachlor 

16,  Heptachlor  epoxide 

17  Isodrin 

18  Kepone 

19,  Methoxyclor 

20,  Toxaphene 

IV.  Phenoxyacetic  Acid  Herbicides 

1,  2,4-Dichlorophenoxyaceti(:  aiid 

2,  Silvex 

3,  2,4, 5-T 


V.  PCBs 

1.  Aroclor  1016 

2.  Aroclor  1221 

3.  Aroclor  1232 

4.  Aroclor  1242 

5.  Aroclor  1248 

6.  Aroclor  1254 

7.  Aroclor  1260 

8.  PCBs  not  otherwise  specified 

VI.  Dioxins  and  Furans 

1.  HexachlorodibenzG-p-dioxins 


2.  Hexachlorodibenzofuran 

3.  Pentachlorodibenzo-p-dioxins 

4.  Pentachlorodibenzofuran 

5.  Tetrachlorodibenzo-p-dioxins 

6.  Tetrachlorodibenzofuran 

7.  2,3.7.8-Tetrachlorodibenzo-p-dioxin 

Subpart  D — [Amended] 

4.  In  §  268.48(a)  Table  UTS-Universal 
Treatment  Standards  is  amended  by 


adding  a  reference  to  new  footnote 
number  (8)  to  the  entry  for  "Total  PCBs 
(sum  of  all  PCB  isomers,  or  all 
Aroclors)."  and  adding  footnote  (8).  to 
read  as  follows: 

§  268.48    Universal  treatment  standards. 


Regulated  Constituent  Common  Name 


CAS '  Number 


Wastewater 
Standard 


Concentration  in 
mg/R 


Nonwastewater 
Standard 

Concentration  in 

mg/l^  unless 

noted  as  "mg/l 

TCLP- 


Total  PCBs  (sum  of  all  PCB  isomers,  or  all  Arcolors)^ 


1336-36-3 


0  10 


10 


8  This  standard  is  temporarily  defen-ed  for  soil  exhibiting  a  hazardous  characteristic  due  to  D0G4-D01 1  only. 


5.  Section  268.49  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  268.49    Alternative  LDR  treatment 
standards  for  contaminated  soil. 

***** 

(d)  Constituents  subject  to  treatment. 
When  applying  the  soil  treatment 
standards  in  paragraph  (c)  of  this 
section,  constituents  subject  to 
treatment  are  any  constituents  listed  in 
§  268.48  Table  UTS-Universal 
Treatment  Standards  that  are  reasonably 
expected  to  be  present  in  any  given 
volume  of  contaminated  soil,  except 
flouride,  selenium,  sulfides,  vanadium, 
zinc,  and  that  are  present  at 
concentrations  greater  than  ten  times 
the  universal  treatment  standard.  PCBs 
are  not  constituent  subject  to  treatment 
in  any  given  volume  of  soil  which 
exhibits  the  toxicity  characteristic  solely 
because  of  the  presence  of  metals. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6921-«] 

Montana:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


SUIMMARY:  On  May  9,  2000,  we 
published  an  Immediate  Final  Rule  at 
65  FR  26750  to  authorize  changes  to 
Montana's  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  At  that  time,  we 
determined  that  the  changes  to 
Montana's  hazardous  waste  program 
satisfied  all  requirements  for  final 
authorization  and  authorized  the 
changes  through  an  Immediate  Final 
Rule.  The  Immediate  Final  Rule  was  to 
be  effective  on  August  7,  2000  unless 
significant  written  comments  opposing 
the  authorization  were  received  during 
the  comment  period.  At  the  same  time, 
in  the  event  we  received  written 
comments,  we  also  published  a 
Proposed  Rule  at  65  FR  26802  to 
authorize  these  same  changes  to  the 
Montana  hazardous  waste  program. 

As  a  result  of  comments  received  on 
the  Immediate  Final  Rule,  we  withdrew 
the  Inomediate  Final  Rule  on  August  8, 
2000  at  65  FR  48392  and  went  forward 
with  the  Proposed  Rule.  By  this  action, 
we  are  issuing  a  Final  Rule  authorizing 
the  changes  to  the  Montana  hazardous 
waste  program  as  listed  in  the 
Immediate  Final  Rule  at  65  FR  26750 
and  responding  below  to  each  of  the 
comments  received. 
DATES:  This  authorization  will  be 
effective  on  December  26,  2000. 
ADDRESSES:  You  can  view  and  copy 
Montana's  application  at  the  following 
addresses:  Air  and  Waste  Management 
Bureau,  Montana  Department  of 
Environmental  Quality,  Metcalf 
Building.  1520  East  Sixth  Avenue, 


Helena,  MT  59620  ,  Phone  (406)  444- 
1430;  and  U.S.  EPA  Region  VIII. 
Montana  Office.  301  South  Park 
Avenue,  Federal  Building.  Helena.  MT 
59626.  phone  (406)  441-1130  e.xt  239. 
FOR  FURTHER  INF0RIMAT10N  CONTACT:  Kris 
Shurr,  EPA  Region  VIII.  999  18th  Street, 
Suite  300,  Denver,  CO  80202-2466. 
Phone  (303)  312-6139;  or  Eric  Finke, 
Waste  and  Toxics  Team  Leader.  301 
South  Park  Avenue,  U.S.  EPA  Montana 
Office,  301  South  Park  Avenue.  Federal 
Building,  Helena.  MT  59626.  Phone 
(406)  441-1130  ext  239. 
SUPPLEMENTARY  INFORMATION:  The  reader 
should  also  refer  to  the  Proposed  Rule 
at  65  FR  26802  and  the  hnmediate  Final 
Rule  at  65  FR  26750,  both  published  on 
May  9,  2000. 

We  received  written  comments  from 
four  parties  during  the  comment  period, 
two  of  which  opposed  the  authorization. 
One  comment  expressed  concern  that 
Montana  has  more  programs  than  the 
State  can  afford  and  it  appeared  that 
EPA  wants  to  put  more  people  out  of 
business.  Two  comments  expressed 
concern  that  this  authorization  would 
make  Montana's  rules  more  stringent 
than  the  Federal  rules.  One  of  these 
commenters  later  withdrew  this 
comment  but  noted  that  StATS  (EPAs 
database  containing  the  status  of  Federal 
rule  adoptions  for  each  State)  showed 
that  Montana  had  not  yet  adopted  EPA's 
less  stringent  Land  Disposal  Restrictions 
(LDR)  rules  and  that  it  was  odd  and 
confusing  that  EPA  plans  to  authorize 
Montana  for  some  rules  that  are  no 
longer  effective.  Another  comment 
expressed  concern  that  Montana  has  not 
been  able  to  retain  sufficient  trained 
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staff  to  adequately  implement  the 
Corrective  .Action  program;  one 
comment  asked  EP,\  to  clarif\-  that 
Montana  cannot  enforce  HSVVA  rules 
until  Montana  adopts  them:  and  one 
comment  asked  EPA  to  clarify-  that  EP.\ 
cannot  enforce  non-HSVVA  requirements 
until  Montana  adopts  them.  Finallv. 
three  comments  addressed  EP.\'s 
statement  in  the  Immediate  Final  Rule 
that  EPA  Tetams  the  authority  to  take 
enforcement  actions  regardless  of 
whether  the  State  has  taken  its  own 
actions"  Specifically,  these  three 
comments  stated  that  in  light  of  the 
Eighth  Circuit  decision  in  Harmon 
Industries,  Inc.  v.  BrowTier.  1919  F  3d 
894  (8th  Circuit  1999),  EPA  has  no 
authority  under  RCR.^  to  brmg  an 
enforcement  action  against  a  company 
that  has  already  settled  with  an 
authorized  State  agency  for  the  same 
violations. 

A.  Statutory  Framework 

Congress  enacted  RCRA  in  1976  to 
provide  nationwide  protection  against 
environmental  and  health  dangers 
arising  from  the  generation, 
management,  and  disposal  of  waste. 
Congress  overriding  concern  was  "the 
effect  on  the  population  and  the 
environment  of  the  disposal  of 
discarded  hazardous  wastes — those 
which  by  virtue  of  their  composition  or 
longevity  are  harmful,  toxic,  or  lethal" 
and  "present  a  clear  danger  to  the  health 
and  safety  of  the  population  and  to  the 
quality  of  the  environment,"  '  Both  the 
statutory  text  and  legislative  history 
make  clear  that  Congress  considered  the 
problems  associated  with  hazardous 
waste  management  to  be  national  in 
scope.  See,  e.g.  RCR.\  10031b),  42 
use.  6902(b).  establishing  a  "national 
policy"  that  hazardous  waste  should  be 
treated,  stored  or  disposed  to  minimize 
its  threat;  RCR.\  1003(a)(4)  and  (5).  42 
U.S.C.  6902(a)(4)  and  (5).  Subtitle  C  of 
RCRA,  sections  3001-3023,  establishes  a 
"cradle-to-grave  '  regulatory  structure 
overseeing  the  safe  treatment,  storage, 
and  disposal  of  hazardous  waste.-'  42 
U.S.C.  6921-6939e.  EPA  believes  it  is 
clear  that  the  protective  management  of 
hazardous  waste  is  the  central  policy 
objective  underlying  RCRA  Subtitle  C. 

To  achieve  its  goal  of  nationwide 
protection.  Congress  established  a 
system  that  relies  on  both  the  Federal 
and  State  governments.  Congress 
established  some  statutory  requirements 
governing  hazardous  waste  management 
and  directed  EPA  to  establish  additional 


standards  governing  the  identification  of 
hazardous  waste,  RCRA  3001,  and  the 
management  of  such  hazardous  waste 
by  generators,  RCRA  3002;  transporters, 
RCRA  3003;  and  treatment,  storage  and 
disposal  facilities.  RCRA  3004.  42 
U.S.C.  6921-6924.  Congress  also 
established  a  permit  requirement  for 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  in  RCRA  3005  and 
directed  EPA  to  establish  regulations 
governing  permitting.  These  statutory 
and  regulatory  requirements  make  up 
the  Federal  hazardous  waste 
management  program.  See  40  CFR  parts 
124.  260-270,  and  273. 

Congress  also  established  a  process  in 
RCRA  3006  of  Subtitle  C  allowing  States 
to  request  EPA  to  authorize  a  qualified 
State  program.  42  U.S.C.  6926.  The  State 
hazardous  waste  "program"  consists  of 
statutes  and  regulations  issued  by  the 
State  prior  to  authorization  that  EPA 
determines  are  equivalent  to  the 
Federally-issued  hazardous  waste 
program  and  meet  other  statutory 
authorization  requirements.  Once 
authorized,  a  State  may  carry  out  its 
authorized  program  "in  lieu  of  the 
Federal  program  under  *    •    *  subtitle 
(C|  in  such  State  and  •   •   *  issue  and 
enforce  permits  for  the  storage, 
treatment,  or  disposal  of  hazardous 
waste."  RCRA  3006(b). 

When  EPA  authorizes  a  provision  of 
a  State-is.sued  statute  or  regulation,  that 
requirement  replaces  the  equivalent. 
Federally-issued  requirement,  and 
becomes  the  Federal  requirement 
governing  regulated  parties  in  the  State. 
Authorization  federalizes  the  State- 
issued  requirement  so  that  it  becomes  a 
requirement  of  RCRA  Subtitle  C.  A 
regulated  party  complying  with 
authorized  State-issued  requirements  is 
also  complying  with  Federal 
requirements  ' 

The  authorized  State-issued  laws  also 
retain  their  status  as  independent  State 
requirements.  RCRA  3009  allows  States 
to  retain  the  authority  to  regulate 
hazardous  waste  within  the  national 
framework  established  in  RCRA  Subtitle 
(.  and  regulations  promulgated  by  EPA. 
42  U.S.C.  6929.  State  requirements, 
however,  may  be  no  less  stringent  than 
those  authorized  under  RCRA  Subtitle 
C. 

RCRA  3006(b)  also  gives  EPA  the 
power  to  authorize  a  qualified  State  "to 


'  H  R  Rep   No  M-HQl  at  3,  11  (1976),  reprinted 
in  1976  I  •  .SC.C..^  N   6238.  6241 

-  United  Technologies  v   EPA.  821  F.2d  714,  716 
(DC.  Qr   1987J 


'  \ni  jili  KB(ifrallvissu(?<i  Subtitle  C  requirements 
an'  siipprsedpil  in  Stales  with  authorized  programs 
Ki'iieral  rtx^uirHinents  found  in  the  1984  Solid  and 
Hazardous  Waste  Amendments  IHSVVA)  and 
attendant  rej^ulalions  apply  directly  in  all  States, 
even  those  with  authorized  programs,  until  EP.\ 
authorizes  equivalent  State-issued  requirements  42 
U.S.C  6926(g)   See  50  FR  28702  and  28728-28733 
(July  15.  1985) 


issue  and  enforce  permits"  for 
treatment,  storage,  and  disposal  (TSD) 
facilities.  Congress  used  RCRA  3006(d) 
to  clarify  the  effect  of  authorization  on 
the  permits  so  that  any  permit  issued  by 
a  State  with  an  authorized  program 
"shall  have  the  same  force  and  effect  as 
action  taken  by  the  Administrator  under 
this  subtitle."  After  EPA  authorizes 
State  permitting,  the  State  rather  than 
EPA  issues  any  new  permits  and  TSD 
facilities  in  such  a  State  generally  do  not 
need  to  get  a  second  permit  from  EPA, 
as  they  did  prior  to  authorization.* 

B.  Responses  to  Comments  Received 

(1)  Comment:  "Montana  does  not 
need  to  expand  any  more  programs,  we 
have  more  now  than  the  people  in  this 
State  can  afford.  Sounds  [to]  me  like  you 
want  to  put  some  more  people  out  of 
business  or  drive  them  out  of  this 
State!" 

EPA 's  response:  Our  authorization  of 
Montana's  application  would  not  add 
new  programs  in  Montana.  Instead,  it 
would  merely  authorize  regulations  that 
Montana  adopted  in  1995  to  update  a 
program  that  it  has  operated  since  1984. 
RCRA  requires  that  States  continue  to 
adopt  new  Federal  rules  for  hazardous 
waste  in  order  for  States  to  continue  to 
regulate  hazardous  waste  under  the 
Federal  program.  Before  we  authorize 
Montana's  newly  adopted  hazardous 
waste  rules,  handlers  of  hazardous 
waste  in  Montana  are  actually  subject  to 
regulation  by  both  Montana  and  EPA. 
After  we  authorize  Montana's  rules,  as 
we  are  doing  today,  the  primary 
responsibility  for  implementing  those 
rules  rests  with  Montana,  and  EPA's 
primary  role  becomes  one  of  oversight. 

(2)  Comment:  The  commenters  noted 
that  the  rules  that  EPA  proposes  to 
approve  are  more  stringent  than  current 
Federal  rules  in  some  cases.  The 
commenters  noted  that  Montana  carmot 
adopt  rules  that  are  more  stringent  than 
Federal  rule  and  objected  to  EPA's 
approval  until  EPA  provides  assurance 
that  the  program  elements  that  EPA  is 
approving  are  not  those  in  the 
application  package,  but  are  in  fact 
Montana's  December  1999  updated 
rules. 

EPA 's  response:  States  must  formally 
adopt  rules  before  they  can  apply  to 
EPA  for  approval.  As  a  result,  oiu- 
review  and  authorization  of  State  rules 
lags  behind  the  State's  own  rulemaking 
process.  RCRA  allows  States  one  year  to 
adopt  new  Federal  rules  where  no  State 


*  If  the  permit  contains  Federally-issued 
requirements  issued  pursuant  to  the  Hazardous  and 
Solid  Waste  Amendments  of  1984  (HSWA)  and  the 
State  has  not  been  authorized  for  those 
requirements,  the  facility  must  obtain  a  permit  from 
EPA  for  the  HSWA  requirements. 


statutory  change  is  necessary  and  two 
years  where  a  State  statutory  change  is 
necessary.  The  process  of  application, 
review,  and  authorization  of  those 
newly  adopted  rules  may  take  an 
additional  year  or  more,  particularly  if 
a  State's  rules  must  subsequently  be 
changed  to  establish  equivalence  to 
their  Federal  counterparts. 

In  1993  and  1996.  EPA  revised  some 
of  the  Federal  Land  Disposal  Restriction 
rules  (LDRs)  to  be  less  stringent  than  the 
original  LDR  rules.  This  occurred  after 
Montana  had  already  adopted  the 
original  LDR  rules.  Montana  adopted 
the  less  stringent  LDR  rules  in  December 
1999,  but  has  not  yet  applied  to  EPA  for 
authorization.  When  Montana  applies 
for  authorization  of  the  less  stringent 
LDR  rules  and  if  we  find  that  Montana's 
LDR  rules  are  equivalent  to  EPA's,  we 
will  authorize  those  rules  in  a  later 
Federal  Register  action.  Because 
Montana's  current  application  contains 
other  rules  which  were  not  made  less 
stringent  by  EPA,  we  believe  it  is  more 
expedient  to  authorize  Montana's 
application  now  rather  than  wait  until 
Montana  submits  an  application 
containing  the  less  stringent  rules. 

(3)  Comment:  The  comment  noted 
that  StATS  (EPA's  data  base  containing 
the  status  of  Federal  rule  adoptions  for 
each  State)  shows  that  Montana  has  not 
yet  adopted  EPA's  less  stringent  LDR 
rules.  The  comment  also  noted  that 
Montana  has  in  reality  already  adopted 
the  less  stringent  LDR  rules  and  found 
it  rather  odd  and  confusing  that  EPA 
plans  to  authorize  Montana  for  some 
rules  that  are  no  longer  effective. 

EPA 's  response:  At  the  time  this 
comment  was  prepared,  it  may  have 
been  true  that  SLATS  incorrectly 
displayed  the  status  of  Montana's  rule 
adoptions.  However,  as  of  June  30,  2000, 
Slats  correctly  displayed  the  adoption 
status  of  the  rules  in  question. 

For  the  second  half  of  this  comment, 
we  refer  the  reader  to  comment  number 
2  above  and  add  the  following 
information:  Whenever  EPA  modifies  a 
rule,  regardless  of  whether  the  change  is 
to  a  less  or  a  more  stringent  version,  the 
lag  between  State  adoption  and  EPA 
authorization  may  cause  EPA  to  find 
itself  authorizing  a  State  for  a  rule 
which  has  already  been  changed.  The 
apparent  confusion  will  be  cleared  up 
when  Montana  submits  an  authorization 
update  application  which  includes  the 
less  stringent  LDR  rules. 

(4)  Comment:  Montana  is  unable  to 
retain  sufficient,  multi-discipline 
trained,  permanent  staff  to  administer 
the  Corrective  Action  program. 

EPA 's  Response:  As  part  of  our  review 
of  Montana's  hazardous  waste  program, 
we  conducted  Capability  Assessments 


in  1994  and  2000  which  examined 
precisely  this  question.  These  Capability 
Assessments  are  available  through  a 
Freedom  of  Information  Act  request  or 
they  may  be  viewed  at  the  EPA  Montana 
Office  in  Helena,  Montana  or  at  the  EPA 
Region  8  office  in  Denver,  Colorado. 

EPA's  1 994  Capability  Assessment 
revealed  that  Montana  had  experienced 
some  of  the  difficulties  described  in  the 
comment.  However,  EPA's  2000 
Capability  Assessment  revealed  that 
Montana's  Department  of 
Environmental  Quality  (DECy  and  the 
Montana  Legislature  implemented 
several  important  changes  since  the 
time  period  described  in  the  comment. 
These  changes  resulted  in  significant 
improvements  in  retention  of  qualified 
staff.  The  current  staff  and  management 
within  the  DEQ  hazardous  waste 
program  collectively  have  many  years  of 
experience  in  a  variety  of  relevant 
technical  and  environmental  program 
areas.  We  believe  that  the  current  mix 
of  skills,  experience,  and  retention  in 
DEQ's  hazardous  waste  program  is 
sufficient  to  implement  the  Corrective 
Action  program. 

(5)  Comment:  EPA  should  clarify  that 
Montana  has  no  authority  to  enforce 
HSWA  rules  imtil  the  State  adopts 
them.  (The  comment  referred  to  EPA's 
statement  in  the  Immediate  Final  Rule 
that  EPA  and  Montana  have  agreed  to 
joint  permitting  and  enforcement  for 
those  HSWA  requirements  for  which 
Montana  is  not  yet  authorized.) 

EPA 's  response:  Under  a  previous 
long-standing  agreement,  EPA  and 
Montana  have  agreed  that,  when 
necessary,  the  agencies  will  issue  a 
single,  jointly-prepared  permit 
document  containing  the  signatures  and 
authorities  of  both  agencies.  This 
agreement  addresses  the  potential 
situation  in  which  Montana  would  not 
yet  be  sufficiently  authorized  to  issue 
the  entire  permit  by  itself.  Under  this 
arrangement,  Montana  issues  the  permit 
requirements  for  which  it  is  authorized 
and  EPA  issues  those  permit 
requirements  for  which  Montana  is  not 
authorized.  The  single  joint  permit 
would  have  in  it  all  of  the  relevant 
Federal  and  State  requirements  and 
would  substantially  reduce  the 
possibility  of  conflicting  and 
duplicative  requirements  that  might 
exist  if  EPA  and  Montana  issued  their 
permits  separately.  Montana  and  EPA 
would  each  oversee  the  permittee's 
implementation  of  their  respective 
permit  requirements. 

Under  this  agreement,  each  agency 
retains  its  own  independent 
enforcement  authority.  EPA  may  enforce 
requirements  of  Federal  law,  including 
requirements  of  the  authorized  program 


and  any  HSWA  requirements  for  which 
Montana  has  not  yet  been  authorized. 
Montana  may  enforce  any  requirement 
of  State  law. 

Although  the  preamble  in  the 
Immediate  Final  Rule  could  have  been 
more  clear,  EPA  did  not  contemplate 
that  Montana  could  enforce  HSWA  rules 
before  it  had  adopted  them  as  State 
rules. 

(6)  Comment:  EPA  should  clarif\'  that 
it  cannot  enforce  non-HSWA 
requirements  until  Montana  is 
authorized  to  administer  them.  (The 
comment  referred  to  EPA's  statement  in 
the  Immediate  Final  Rule  that  it  retains 
authority  to  enforce  RCRA  requirements 
and  suspend  or  revoke  permits  after 
authorization  occurs.) 

EPA 's  response:  EPA  may  enforce 
Federally-issued  HSWA  rules  in  anv 
State  as  soon  as  they  are  effective.  EPA 
may  enforce  non-HSWA  requirements 
in  a  base-authorized  State  like  Montana 
after  it  is  authorized  for  State-issued 
requirements  equivalent  to  the  Federal 
non-HSWA  requirements.  EPA's 
preamble  statement  discussed  the 
enforcement  authority  which  EPA 
retains  after  the  State  is  authorized. 
Although  it  could  have  been  more  clear, 
EPA's  statement  did  not  refer  to  the 
enforcement  of  unauthorized  non- 
HSWA  rules. 

(7)  Comment:  The  commenters 
objected  to  EPA's  assertion  that  EPA 
retains  authority  to  take  enforcement 
actions  regardless  of  whether  the  State 
has  taken  its  own  actions.  They  state 
that  under  the  decision  in  "Harmon" 
EPA  has  no  authority  under  RCRA  to 
bring  an  enforcement  action  against  a 
company  that  has  settled  with  a  State 
agency  for  the  same  violations. 

EPA  s  Response: 

Effect  of  Authorization  on  Federal  and 
State  Enforcement 

Authorization  does  not  affect  the 
authority  of  the  Federal  or  State 
governments  to  take  enforcement 
actions  in  the  State.  RCRA  authorizes 
the  Federal  government  to  enforce  the 
Subtitle  C  hazardous  waste  program 
independent  of  State  enforcement  and 
States  continue  to  have  the  authority  to 
enforce  pursuant  to  State  law. 

EPA's  longstanding  interpretation  of 
RCRA,\  that  EPA  mav  take  an 


'  .Sec.  c  i;    In  rf  Martin  Elec  .  Im  ,  2  F,.A  D.  381. 
385.  1987  \VL  109670.  at  *:(  ICK)  1987).  holding 
that  "pvpn  if  a  State  s  enforcement  action  is 
adequate,  sui  h  Stale  aition  provides  no  legal  Ijasis 
for  prohibiting  EPA  from  seeking  penalties  for  the 
same  Rt;R.A  violation   EP.^s  dm  isioii  whether  to 
defer  to  a  prior  .State  action  is  a  matter  of 
enforcement  disc:rption  and  policN  '  This 
interpretation  is  also  is  embodied  in  regulatorv  IcM 
that  makes  clear  EPA's  view  that  it  retains 
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enforcement  action  regardless  of 
whether  a  State  with  an  authorized 
program  has  taken  action,  is  based  on 
the  language  of  RCRA  and  Congress' 
intent  at  the  time  of  enactment  and 
subsequent  amendment. 

RCRA  3008(a)  grants  EPA  the  power 
to  enforce  RCRA  Subtitle  C 
requirements  in  all  States,  regardless  of 
authorization.  42  L'.S.C.  6928(a)  The 
only  restriction  placed  on  EPA's  ability 
to  bring  an  enforcement  action  in  a  State 
with  an  authorized  program  is  that  EPA 
give  notification  to  a  State  prior  to 
issuing  an  order  or  commencing  a  civil 
action.  Similarly  in  RCRA  3008(a)(.1) 
and  (c),  Congress  recognized  that 
authorization  does  not  supplant  Federal 
enforcement  when  it  gave  EPA  the 
power  to  revoke  a  permit  whether 
"issued  bv  the  .\dministrator  or  the 
State"  after  giving  notification  to  the 
State.  Congress  dispensed  with  even  the 
notification  requirement  in  the 
enforcement  provisions  creating 
criminal  RCR.\  violations,  leaving 
Federal  power  to  enforce  those  laws 
despite  authorization.  See.  US  v 
MacDonald  &■  Watson  Waste  Oil  Co  . 
933  F.2d  35  (1st  Cir.  1991).  Similarly. 
Congress  granted  EPA  broad 
enforcement  powers  to  issue  orders  or 
initiate  civil  actions  to  require 
Corrective  .Action  at  interim  status 
facilities  in  RCRA  3008(h).  without 
imposing  any  limitations  connected  to 
authorization.'" 

Nothing  in  RCRA  3006  modifies 
Federal  enforcement  authority.  The 
section  does  not  address  Federal 
authority  and.  as  discussed  above,  the 
"in  lieu  of  ■  provision  in  RCRA  3006(b) 
operates  only  to  substitute  authorized 
State-issued  hazardous  waste 
requirements  for  Federally-issued 
equivalents  as  requirements  of  Subtitle 
C.  RCRA  3006(d)  also  does  not  address 
Federal  enforcement.  Although  States 
must  have  adequate  enforcement 


enfurremonl  duthonu  in  aiithurizetl  Slates.  Stv 
U.S.  Response  to  Defendants  Cross-Motion  for 
Summary  ludgmenl.  Powpr  Enfiineenng.  which  EHA 
incorporates  into  this  comment  response  together 
with  the  other  I."  S.  briefs  place  in  the  record  of  this 
authorization  decision  .S>e  a/so  V.S  v  Powpr 
Enginfenng  Co  .  No.  97-B-1654.  shp  op.  at  20-23 
(ID  Colo  Nov  24.  2000).  concluding  that 
regulations  reflect  EPA's  position  thai  the    only 
restrictions  on  its  Buthonty  to  bring  enforcement 
actions  are  those  explicitly  stated  in  the  RCKA   " 
"Congress  also  granted  EP.A  broad  inspection 
authority  without  limitations  related  to 
authorization  In  KCR.A  3007(a).  Congress  granted 
representatives  of  both  EP.A  and  States  with 
authorized  programs,  access  to  enter  and  inspec  t 
the  records  of  places  where  hazardous  waste 
activities  oci:ur.  RCRA  20O2(cl  authorizes  EPA  to 
conduct  investigations  of  RCRA's  criminal 
provisions.  Similarly,  RC:RA  3013  authorizes  EP.\  to 
order  monitoring,  analysis,  and  testing  but  imposes 
no  limitations  related  to  authorization.  See.  Wyckoff 
Co  V.  EPA.  796  F.2d  1197  (9th  Cir.  1986). 


authority  to  become  authorized.  RCRA 
3006(b).  the  State  enforcement 
provisions  themselves  are  not  part  of  the 
State  hazardous  waste  program  that 
becomes  authorized  to  operate  in  lieu  of 
the  Federal  program.  This  is  clear  from 
the  language  and  structure  of  the  statute, 
because  the  enforcement  section  of 
RCRA.  as  explained  above.  expliciUy 
contemplates  Federal  enforcement  in 
States  with  authorized  programs.  Thus. 
Congress  clearly  did  not  intend  that 
State  enforcement  would  operate  in  lieu 
of  Federal  enforcement  in  such  States. 
Rather,  tkingress  expressly  established 
the  standards  governing  Federal 
enforcement  in  States  with  authorized 
programs  in  the  enforcement  section  of 
RCRA  In  short.  RCRA  3006(b)  addresses 
what  gets  enforced,  not  who  may  take 
enforcement  actions. 

The  provision  which  is  titled  "Effect 
of  State  permit  "  provides  that  any 
action  taken  by  a  State  under  an 
authorized  program  has  the  "same  force 
and  effect"  as  an  action  of  EPA's 
.Administrator  This  provision  ensures 
that  State-issued  permits  have  the  same 
force  and  effect  as  permits  issued  by 
EPA.  Absent  this  provision  there  could 
have  been  some  doubt  as  to  whether  a 
facility  operating  under  a  permit  from  a 
State  with  an  authorized  program  had 
complied  with  the  requirement  in  RCRA 
3005(a)  that  each  TSD  facility-  have  a 
RCRA  permit. 
Harmon  Industries 

In  Harmon,  the  Eighth  Circuit  held 
that  RCRA  precluded  EPA  from  pursing 
a  civil  action  for  violation  of  RCRA 
against  a  company  when  Missouri,  a 
State  with  an  authorized  program,  had 
signed  an  agreement  with  the  same 
company  that  resolved  claims  based  on 
violations  of  Missouri  regulations,  and  a 
State  court  had  embodied  the  settlement 
in  a  consent  decree.  In  dicta,  the  court 
stated  that  EPA's  enforcement  rights  are 
"triggered  only  after  State  authorization 
is  rescinded  or  the  State  fails  to  initiate 
an  enforcement  action."  Harmon.  191 
F.3d  at  899. 

It  is  the  Federal  government's  position 
that  the  court  did  not  correctly  interpret 
the  law  in  Harmon.'  The  decision 
conflicts  with  the  better  interpretation 
of  RCR.-\.  discussed  previously,  which 
authorizes  EPA  to  maintain  an 
enforcement  action  despite  action  by  a 
State  with  an  authorized  hazardous 
waste  program.  The  court  disregarded 


the  plain  meaning  of  RCRA  3008(a) 
which  conditions  EPA's  authority  to 
take  enforcement  actions  only  upon 
notification  to  States  with  an  authorized 
program,  with  no  other  limitations."  The 
Eighth  Circuit  also  misinterprets  RCRA 
3006  based  upon  its  unsupported 
conclusion  that  the  "administration  and 
enforcement  of  the  hazardous  waste 
program  are  inexorably  intertwined." 
See.  U.S.  v.  Power  Engineering  Co.,  No. 
97-B-1654,  slip  op  at  15-17 
(concluding  that  RCRA  does  not 
intertwine  administration  and 
enforcement).  RCRA  3006(b)  simply 
provides  that  once  authorization  takes 
place,  selected  State-issued 
requirements  replace  selected  Federally- 
issued  requirements  as  the  controlling 
body  of  Federal  hazardous  waste 
requirements  in  that  State.  It  does  not 
affect  Federal  enforcement  authority. 

Similarly,  Harmon  fails  to  recognize, 
as  discussed  previously,  that  RCRA 
3006(d)  addresses  State  permits, 
clarifying  that  any  permit  issued  by  a 
State  with  an  authorized  program  must 
be  given  the  "same  force  and  effect"  of 
a  permit  issued  by  EPA.  As  the  Colorado 
district  court  noted  in  Power 
Engineering,  slip  op.  at  19.  EPA's; 
interpretation  "is  the  most  reasonable 
because  it  both  gives  effect  to  every 
word  of  the  statute,  and  does  not 
necessitate  'harmonizing'  Section  6928 
by  adding  restrictions  on  the  EPA's 
enforcement  power  not  found  in  the 
plain  language  of  that  section.  " 

EPA  also  believes  the  Harmon  court's 
conclusion  that,  under  the  principles  of 
res  judicata,  EPA  is  bound  by  a  State 
court  suit  is  contrary  to  the  Supreme 
Court's  decision  in  Montana  v.  U.S.,  440 
U.S.  147  (1979).  EPA  authorization  of  a 
State  hazardous  waste  program  is  not 
sufficient  to  bring  EPA  into  privity  with 
the  State  or  otherwise  establish  an 
agency  relationship.  Power  Engineering, 
slip  op  at  29  (Harmon  rests  on 
"unsupported  expansion  of  the  doctrine 
of  res  judicata  and  provides  no  basis  for 
precluding  Federal  enforcement  based 
on  "attenuated  connection"  of 
authorization). 

Finally,  the  Harmon  decision  is 
fundamentally  flawed  because  it  fails  to 
recognize  the  Federal/State  relationship 
that  Congress  established  in  RCRA.  It 
has  long  been  a  Federal  goal  and  EPA 
policy  to  encourage  and  support  State 


administration  of  the  RCRA  hazardous 
waste  management  program.  At  the 
same  time,  RCRA  directs  EPA  to  ensure 
that  hazardous  wastes  are  managed 
nationally  in  a  responsible  manner. 
Recognizing  both  the  States'  interest  in 
program  administration  and  the  national 
interest  in  consistent  and  effective 
implementation  of  the  RCRA  program, 
RCRA  provides  for  independent  State 
and  Federal  authority  in  States  with 
authorized  programs.  EPA  must 
maintain  the  ability  to  enforce  RCRA  in 
a  manner  that  ensures  equal  levels  of 
protection  from  hazardous  waste, 
contamination  for  the  entire  nation. 
Although  EPA  rarely  takes  an 
enforcement  action  when  a  State  has 
taken  an  action  with' respect  to  the  same 
violator,^  there  are  numerous 
circumstances  where  national  interests 
must  be  protected.  For  example,  EPA 
must  be  able  to  act  where  a  particular 
violator  operates  facilities  in  several 
States,  all  with  varying  degrees  of 
noncompliance.  To  rely  on  State-by- 
State  actions  to  address  such  patterns  of 
illegal  activity  would  likely  not  residt  in 
a  comprehensive  remedy  addressing 
corporate-wide  mismanagement  and 
penalties  conmiensurate  with  the  scope 
of  illegal  behavior.  In  addition,  EPA 
may  know  of  a  pattern  of  non- 
compliance by  different  companies 
nationwide  that  threatens  to  erode  part 
of  the  RCRA  program  and  may  therefore 
place  a  high  priority  on  an  enforcement 
action  against  a  type  of  violation  that  is 
lower  on  the  State's  list  of  priorities. 
EPA's  authority  also  may  be  required  to 
address  situations  where  a  facility's 
illegal  behavior  in  one  State  results  in 
environmental  contamination  in  a 
neighboring  State,  Similarly  EPA  must 
protect  national  interests  in  maintaining 
a  level  playing  field  to  ensiure  that  law 
abiding  facilities  are  not  at  a 
competitive  disadvantage  to  facilities 
that  choose  to  violate  the  law.  EPA 
enforcement  helps  ensure  that  disparate 
enforcement  priorities  between  States 
do  not  disadvantage  those  companies 


"The  Administrator  of  EPA.  through  the 
Departineiil  of  justii  f  as  well  as  thf  .Solicitor 
General,  have  slated  that  the  Eighth  Cin;uit  did  not 
Loriei  il\  interpret  R(:K.-\  See  Petition  for  Rehearing 
En  Ham   filed  in  Harmon  on  .November  15,  1999. 
and  the  I    S.  Briel  in  Opposition  to  Petition  for  Writ 
of  Certiorari  in  Smithfield  Foods.  Inc  v.  V.S.  filed 
July  2000 


"Congress  has  already  considered,  and  rejected 
an  explicit  prohibition  against  EPA  enforcement 
unless  the  State  failed  to  bring  an  action  Legislathe 
Histon  of  the  Solid  Wastp  Disposal  Art.  102d 
Cong.,  1st  Sess.  At  370  (Comm.  Print  1991).  In 
addition.  Congress  demon.straled  its  intent  not  to 
prevent  EPA  enforcement  when  it  amended  RCRA 
in  1980  to  eliminate  the  requirement  that  EP.^  give 
States  with  authorized  programs  thirty  days 
notification  prior  to  initiating  action.  Id  at  896. 


"During  fiscal  years  1992  through  1994,  EPA  took 
action  after  the  conclusion  of  a  State  action  in  30 
cases  under  RCRA.  the  Clear  Air  Act.  and  the  Clean 
Water  Act  combined.  During  fiscal  years  1994  and 
1995.  EPA  took  such  action  in  a  total  of  18  cases. 
During  fiscal  year  1996.  EPA  filed  its  own  actions 
following  State  action  in  four  cases.  Statement  of 
Steven  A.  Herman.  Assistant  Administrator.  OECA. 
L  'SEPA.  Before  the  Environment  and  Public  Works 
Committee.  U.S.  Senate.  June  10.  1997.  available  in 
LEXIS,  Legis.  Library.  Congressional  Hearings  file, 
and  in  Westlaw  at  1997  WL  309230  *13.  By 
comparison.  States  took  8.643  enforcement  actions 
in  fiscal  year  1992;  11.881  in  fiscal  year  1993; 
1 1 .250  in  fiscal  year  1994;  9.785  in  fiscal  year  1995; 
9,306  in  fiscal  year  1996;  and  10.515  in  fiscal  year 
1997,  Enforcement  and  Compliance  Assurance 
.'\ccomplishments  Report.  FY  1997.  EPA-300-R- 
98-003.  July  1998.  page  2-1  and  Table  A-6. 


that  operate  in  States  with  rigorous 
enviroiMnental  enforcement.  See  Power 
Engineering,  slip  op  at  27-28. 

Rather  than  foster  cooperative  efforts 
between  EPA  and  the  States,  Harmon 
offers  an  unreasonable  statutory 
interpretation  which  creates  an 
incentive  for  competition  between 
Federal  and  State  governments.  Some 
courts  would  erroneously  use  the 
Harmon  rationale,  to  suggest  that  either 
sovereign  is  prohibited  from  bringing  an 
action  as  a  result  of  the  action  of  the 
other  sovereign.  See  e.g.,  Treacyv. 
Smithfield  Foods  Inc.,  Chancery  No.  97- 
80.  Final  Order  (Cir.  Ct.  Isle  of  Wight 
Co.,  Jan  5.  2000), 

The  suggestion  in  Harmon  that,  where 
the  State  has  acted.  EPA  must  withdraw 
authorization  to  take  a  civil  enforcement 
action  is  a  drastic,  impractical,  and 
lengthy  remedy.  At  least  one  court 
already  has  agreed  that  program 
withdrawal  is  an  inappropriate  remedy, 
stating  that  "wholesale  withdrawal  of 
State  enforcement  authority  is  a  drastic 
measure  warranted  ordy  by  drastic 
circimistances"  such  as  where  there  is 
"clear  evidence  that  the  entire  State 
program  has  fallen  into  disrepair," 
CLEAN  V.  Premium  Standard  Farms, 
Inc.,  slip  op.  at  52,  2000  U.S.  Dist. 
LEXIS  1990  (W.D.  Mo.  Feb  23,  2000) 
(citing  Clean  Water  Act  legislative 
history  from  1972).  Use  of  such  a 
measure,  when  faced  with  a  case- 
specific  need  for  action,  is  unworkable 
within  the  State-Federal  partnership 
scheme. 

Conclusion 

Because  the  Harmoit  court  does  not 
have  the  authority  to  impose  its 
interpretation  outside  the  Eighth  Circuit 
and  because  it  is  proper  for  EPA  to 
continue  to  exercise  its  enforcement 
authority  consistent  with  its 
interpretation  of  RCRA,  EPA  is  not 
adopting  the  court's  interpretation  of 
RCRA  in  tiie  State  of  Montana. 'o  EPA 
therefore  stands  by  its  statement  that 
after  authorization  of  Montana's 
hazardous  waste  program  EPA  may 
continue  to  "take  enforcement  actions 
regardless  of  whether  the  State  has 
taken  its  own  actions." 

C.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  requirements  of  Executive  Order 
12866  (58  FR  51735,  October  4.  1993) 
£uid,  therefore,  this  action  is  not  subject 
to  review  by  OMB.  This  action 
authorizes  State  requirements  for  the 
purpose  of  RCRA  3006  and  imposes  no 


'"Harmon,  however,  is  final  and  is  binding  on 
EPA  in  that  particular  case. 


additional  requfrements  beyond  those 
imposed  by  State  law.  Accordingly.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  action 
authorizes  pre-existing  requfrements 
imder  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  requfred  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  For  the  same  reason, 
this  action  also  does  not  significanUy  or 
uniquely  affect  the  communities  of 
tribal  governments,  as  specified  by 
Executive  Order  13084  (63  FR  27655. 
May  10,  1998).  This  action  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and. 
responsibilities  among  the  various 
levels  of  govenunent.  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
authorizes  State  requfrements  as  part  of 
the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23.  1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  envfronmental 
health  or  safety  risks. 

Under  RCRA  3006(b),  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February'  7.  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
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Unanticipated  Taking"  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation,  Indian  countr\'. 
Intergovernmental  relations. 
Incorporation  by  reference.  Penalties. 
Reporting  and  record  keeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a|.  6926,  6974(b). 

Dated:  December  14.  2000. 
Patricia  D.  Hull, 

Acting  Regional  Administrator.  Region  8. 
[FR  Do(    00-3284  3  Filed  12-22-00;  8:45  am] 
BOi-ING  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-50638;  FRL-6592-81 
RIN  2070-AB27 

Significant  New  Uses  of  Certain 
Chemical  Substances 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  promulgating 
significant  new  use  rules  (SNURs)  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  (TSCA)  for  40  chemical 
substances  which  were  the  subject  of 
premanufacture  notices  (PMNs)  and 
subject  to  TSCA  section  5(e)  consent 
orders  issued  by  EPA.  Today's  action 
requires  persons  who  intend  to 
manufacture,  import,  or  process  these 
substances  for  a  significant  new  use  to 
notify  EPA  at  least  90  days  before 
commencing  the  manufacturing  or 
processing  of  the  substance  for  a  use 
designated  by  this  rule  as  a  significant 
new  use.  The  required  notice  will 
provide  EPA  with  the  opportunity  to 
evaluate  the  intended  use.  and  if 
necessarv'.  to  prohibit  or  limit  that 
activitv  before  it  occurs  to  prevent  any 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  is 
promulgating  this  SNUR  using  direct 
final  procedures. 

DATES:  The  effective  date  of  this  rule  is 
Februarv  26.  2001  without  further 


notice,  unless  EPA  receives  adverse 
comment  or  notice  of  intent  to  submit 
adverse  comment  before  January  25, 
2001.  This  rule  shall  be  promulgated  for 
purposes  of  judicial  review  at  1  p.m. 
(e.s.t.)onIanuar>'9.  2001. 

If  EPA  receives  adverse  comment  or 
notice  before  January  25,  2001  that 
someone  wishes  to  submit  adverse  or 
critical  comments  on  EPA's  action  in 
establishing  a  significant  new  use  rule 
(SNUR)  for  one  or  more  of  the  chemical 
substances  subject  to  this  rule,  EPA  will 
withdraw  the  SNUR  before  the  effective 
date  for  the  substance  for  which  the 
comment  or  notice  of  intent  to  comment 
is  received  and  will  issue  a  proposed 
SNUR  providing  a  30-day  period  fcir 
public  comment. 

ADDRESSES:  Comments  or  notice  of 
intent  to  submit  adverse  or  critical 
comments  may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-50638  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460:  telephone 
number:  (202)  554-1404:  e-mail  address: 
TSCA-Hotline@epa.gov 

For  technical  information  contact: 
James  Alwood  .  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW  .  Washington.  DC  20460: 
telephone  number:  (202)  260-1857:  e- 
mdil  address:  alwood.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  mav  be  potentially  affected  by 
this  action  if  you  manufacture,  import, 
process,  or  use  the  chemical  substances 
contained  in  this  rule.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


t^  ,        >>«,      NAICS        Examples  of  poten- 
uategones       ^^^^^^5       tially  affected  entities 

. 1 


Chemical 
manu- 
facturers 

Petroleum 
and  coal 
product 
indus- 
tries 


325  Manufacturers,  im- 

porters, proc- 
essors, and  users 
of  chemicals 

324  Manufacturers,  im- 

porters, proc- 
essors, and  users 
of  chemicals 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whettier  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
title  40  of  the  Code  of  Federal 
Regulations  (CPU)  at  40  CFR  721.5.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this, 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
copies  of  this  document,  and  certain 
other  related  documents  that  might  be 
available  electronically,  fi-om  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  You  may  also  obtain 
copies  of  the  notice  of  availability 
documents  for  the  850  (62  FR  16486. 
April  15, 1996)  (FRL-5363-1)  and  870 
(63  FR  41845.  August  5,  1998)  (FRL- 
5740-1)  series  OPPTS  harmonized  test 
guidelines  at  this  same  site.  To  access 
these  documents,  on  the  Home  Page. 
select  "Laws  and  Regulations," 
■Regulations  and  Proposed  Rules,"  and 


then  look  up  the  entry  for  this  document 
under  the  "Federal  Register — 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 
The  OPPTS  harmonized  test  guidelines 
referenced  in  this  document  are 
available  on  EPA's  Internet  Home  Page 
at  http://www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-50638.  The  official  record 
consists  of  the  doctunents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docmnents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the.  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall.  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  bom  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-50638  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099.  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  .electronically  by  e-mail 
to:  oppt.ncic@epa.gov,  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 


electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Conmients  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-50638.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  haven't  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Offer  alternative  ways  to  improve 
the  rule. 


7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  SNUR  will  require  persons  to 
notify  EPA  at  least  90  days  before 
commencing  manufacturing,  importing, 
or  processing  a  substance  for  any 
activity  designated  by  this  SNUR  as  a 
significant  new  use.  The  supporting 
rationale  and  backgroimd  to  this  rule  are 
more  fully  set  out  in  the  preamble  to 
EPA's  first  direct  final  SNUR  published 
in  the  Federal  Register  of  April  24,  1990 
(55  FR  17376).  Consuh  that  preamble  for 
further  information  on  the  objectives, 
rationale,  and  procedures  for  the  rules 
and  on  the  basis  for  significant  new  use 
designations  including  provisions  for 
developing  test  data. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2) 
of  TSCA.  Once  EPA  determines  that  a 
use  of  a  chemical  substance  is  a 
significant  new  use.  section  5(a)(1)(B)  of 
TSCA  requires  persons  to  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
substance  for  that  use.  The  mechanism 
for  reporting  under  this  requirement  is 
established  under  40  CFR  721.5. 

C.  Applicability  of  General  Provisions 

General  provisions  for  SNURs  appear 
under  subpart  A  of  40  CFR  part  721. 
These  provisions  describe  persons 
subject  to  the  rule,  recordkeeping 
requirements,  exemptions  to  reporting 
requirements,  and  applicability  of  the 
rule  to  uses  occiuring  before  the 
effective  date  of  the  final  rule. 
Provisions  relating  to  user  fees  appear  at 
40  CFR  part  700.  Persons  subject  to  this 
SNUR  must  comply  with  the  same 
notice  requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs  under 
section  5(a)(1)(A)  of  TSCA.  hi  particular, 
these  requirements  include  the 
information  submission  requirements  of 
TSCA  section  5(b)  and  5(d)(1),  the 
exemptions  authorized  by  TSCA  section 
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5  (hid),  (h)(2).  (h)(3),  and  (h)(5).  and  the 
regulations  at  40  CFR  part  720.  Once 
EPA  receives  a  SNUR  notice.  EP.\  mav 
take  regulaton,'  action  under  TSCA 
section  5(e).  5(f).  6.  or  7  to  control  the 
activities  on  which  it  has  received  the 
SNUR  notice.  If  EPA  does  not  take 
action.  EPA  is  required  under  TSC^A 
section  5(g)  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNL'R  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
TSCA  section  12(b)  appear  at  40  CFR 
part  707.  Persons  who  intend  to  import 
a  chemical  substance  identified  in  a 
final  SNUR  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Such  persons  must  certif\-  that  they  are 
in  compliance  with  SNUR  requirements. 
The  EPA  policy  in  support  of  the  import 
certification  appears  at  40  CFR  part  707. 

lU.  Substances  Subject  to  this  Rule 

EPA  is  establishing  significant  new 
use  and  recordkeeping  requirements  for 
the  following  chemical  substances 
under  40  CFR  part  721,  subpart  E  In 
this  unit,  EPA  provides  a  brief 
description  for  each  substance, 
including  its  PMN  number,  chemical 
name  (generic  name  if  the  specific  name 
is  claimed  as  CBI).  CAS  number  (if 
assigned  for  non-confidential  chemical 
identities),  basis  for  the  action  taken  by 
EPA  in  the  TSCA  section  5(e)  consent 
order  or  as  a  non-section  5(e)  SNUR  for 
the  substance  (including  the  statutory 
citation  and  specific  finding),  toxicity 
concern,  and  the  CFR  citation  assigned 
in  the  regulator\'  text  section  of  this 
rule.  The  specific  uses  which  are 
designated  as  significant  new  uses  are 
cited  in  the  regulator.'  text  section  of 
this  document  by  reference  to  40  CFR 
part  721.  subpart  E  where  the  significant 
new  uses  are  described  in  detail.  Certain 
new  uses,  including  production  limits 
and  other  uses  designated  in  the  rule  are 
claimed  as  CBI.  The  procedure  for 
obtaining  confidential  information  is  set 
out  in  Unit  VII. 

Where  the  underlying  TSCA  section 
5(e)  consent  order  prohibits  the  PMN 
submitter  from  exceeding  a  specified 
production  limit  without  performing 
specific  tests  to  determine  the  health  or 
environmental  effects  of  a  substance,  the 
tests  are  described  in  this  unit.  As 
explained  further  in  Unit  VI..  the  SNUR 
for  such  substances  contains  the  same 
production  limit,  and  exceeding  the 
production  limit  is  defined  as  a 
significant  new  use.  Persons  who  intend 


to  exceed  the  production  limit  must 
notify  the  Agency  by  submitting  a 
significant  new  use  notice  (SNUN)  at 
least  90  days  in  advance.  In  addition, 
this  unit  describes  tests  that  are 
recommended  by  EPA  to  provide 
sufficient  information  to  evaluate  the 
substance,  but  for  which  no  production 
limit  has  been  established  in  the  TSCA 
section  5(e)  consent  order.  Descriptions 
of  recommended  tests  are  provided  for 
informational  purposes. 

Data  on  potential  exposures  or 
releases  of  the  substances,  testing  other 
than  that  specified  in  the  TSCA  section 
5(e)  consent  order  for  the  substances,  or 
studies  on  analogous  substances,  which 
mav  demonstrate  that  the  significant 
new  uses  being  reported  do  not  present 
an  uru-easonable  risk,  may  be  included 
with  significant  new  use  notification. 
Persons  submitting  a  SNUN  must 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs.  as 
stated  in  40  CFR  721.1(c),  including 
submission  of  test  data  on  health  and 
environmental  effects  as  described  in  40 
CFR  720.50. 

EPA  is  not  publishing  SNURs  for 
PMNs  P-98-487,  P-98^96.  P-98-1033/ 
1034/1035,  P-99-31/32/33/34,  P-9»- 
531,  p_99_519/522/593/594,  P-99-544/ 
545/546/547/548/583/584/585/586/ 
587/588.  P-9^703.  and  P-99-1131/ 
1132/1133/1134/1135/1138,  which  are 
subject  to  a  final  TSCA  section  5(e) 
consent  order.  The  TSCA  section  5(e) 
consent  orders  for  these  substances  are 
derived  from  an  exposure  finding  based 
solely  on  substantial  production  volume 
and  significant  or  substantial  human 
exposure  and /or  release  to  the 
environment  of  substantial  quantities. 
For  these  cases  there  were  limited  or  no 
toxicitv  data  available  for  the  PMN 
substances.  In  such  cases,  EPA  regulates 
the  new  c:hemical  substances  under 
TSCA  section  5(e)  by  requiring  certain 
toxicity  tests.  For  instance,  chemical 
substances  with  potentially  substantial 
releases  to  surface  waters  would  be 
subject  to  toxicity  testing  of  aquatic 
organisms  and  chemicals  with 
potentially  substantial  human  exposures 
would  be  subject  to  health  effects  testing 
for  mutagenicity,  acute  effects,  and 
subchronic  effects.  However,  for  these 
substances,  the  short-term  toxicity 
testing  required  by  the  TSCA  section 
5(e)  consent  order  is  usually  completed 
w  ithin  1  to  2  years  of  notice  of 
commencement  (NOC).  EPA's 
experience  with  exposure-based  SNURs 
requiring  short-term  testing  is  that  the 
SNUR  is  often  revoked  within  1  to  2 
years  when  the  test  results  are  received. 
Rather  than  issue  and  revoke  SNURs  in 
such  a  short  span  of  time,  EPA  will 


defer  publication  of  exposure-based 
SNURs  until  either  a  NOC  or  data 
demonstrating  risk  are  received  unless 
the  toxicity  testing  required  is  long- 
term.  EPA  is  issuing  this  explanation 
and  notification  as  required  in  40  CFR 
721.160(a)(2)  as  it  has  determined  that 
SNURs  are  not  needed  at  this  time  for 
these  substances  which  are  subject  to  a 
final  section  5(e)  consent  order  under 
TSCA 

PMN  Number  P-97-0766 
Chemical  name:  (generic) 
Tetrahydrohetero  polycycle. 
CAS  number:  Not  available. 
Effective  date  of  section  5lej  consent 
order:  January  29,  1999. 
Basis  for  section  5(e]  consent  order:  The 
order  was  issued  under  section 
5(e)(l){A)(i)  and  section  5(e)(l)(A)(ii)(I) 
of  TSCA  based  on  a  finding  that  this 
substance  may  present  an  unreasonable 
risk  of  injury-  to  human  health. 
Toxicity  concern:  Based  on  data  on 
structural  analogues,  the  substance  may 
cause  mutagenicity  and  carcinogenicity 
to  workers  who  are  exposed  by  either 
inhalation  or  dermal  route. 
Recommended  testing:  EPA  has 
determined  that  a  Mitogenicity  Assay 
for  rats  via  gavage  based  on  the  consent 
order  guidelines  and  a  2-year,  two- 
species  oral  carcinogenicity  study  (40 
CFR  798.3300  or  OPPTS  870.4200  test 
guideline)  would  help  to  characterize 
the  human  health  effects  of  the  PMN 
substance.  The  PMN  submitter  has 
agreed  not  to  exceed  the  production 
volume  limit  without  performing  the 
Mitogenicitv  Assay. 
CFR  citation:  40  CFR  721.6479. 
PMN  Number  P-97-^16 
Chemical  name:  (generic)  4.4'-(l- 
raethylethylidene)bisphenol,  polymer 
with  (chloromethyl)oxirane  and  a 
diamine. 

CAS  number:  Not  available.  Effective 
date  of  section  5(e)  consent  order: 
March  30.  1999. 

Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  section  5(e)(l)(A)(ii)(I) 
of  TSCA  based  on  a  finding  that  this 
substance  may  present  an  unreasonable 
risk  of  injury  to  the  environment. 
Toxicity  concern:  Based  on  test  data 
submitted  on  the  PMN  substance,  the 
concentration  of  concern  for  the  PMN 
substance  is  2  parts  per  billion  (ppb)  for 
daphnids  and  8  ppb  for  fish. 
Recommended  testing:  EPA  has 
determined  that  the  following  testing 
would  help  characterize  the 
environmental  effects  of  the  PMN 
substance: 

Tier  I:  A  daphnid  chronic  toxicity  test 
(40  CFR  797.1330  or  OPPTS  850.1330 
test  guideline  (public  draft)).  If  test 
chemical  shows  no  effects  at  saturation, 


then  no  further  testing  is  required.  If  the 
test  chemical  shows  chronic  toxicity 
toward  daphnids,  then  proceed  to  next 
tier. 

Tier  II:  A  chronic  fish  early  life  stage 
toxicity  test  in  rainbow  trout  (40  CFR 
CFR  797.1600  or  OPPTS  850.1400  test 
guideline  (public  draft)). 
CFR  citation:  40  CFR  721.5585. 
PMN  Number  P-98-0002 
Chemical  name:  (generic)  Mixed  metal 
oxides. 

CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  April  29, 1999. 
Basis  for  action:  The  order  was  issued 
under  section  5(e)(l)(A)(i)  and 
5(e)(l)(A)(ii)(I)  of  TSCA  based  on  a 
finding  that  this  substance  may  present 
an  unreasonable  risk  of  injury  to  human 
health. 

Toxicity  concern:  Based  on  test  data  on 
structiu-al  analogues,  the  PMN  substance 
may  pose  a  risk  of  lung  toxicity  or 
fibrosis,  developmental  toxicity,  or 
carcinogenicity  through  inhalation  or 
ingestion  of  the  PMN  substance. 
Recommended  testing:  EPA  has 
determined  that  a  90-day  subchronic 
inhalation  study  in  rats  (40  CFR 
798.2450  or  OPPTS  870.3465  test 
guideline)  and  a  2-year,  two-species  oral 
carcinogenicity  test  (40  CFR  798.3300  or 
OPPTS  870.4200  test  guideline)  would 
help  to  characterize  the  human  health 
concerns.  The  consent  order  contains  a 
production  volume  limit.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  limit  without 
performing  the  90-day  oral  subchronic 
toxicity  test. 

CFR  citation:  40  CFR  721.4610. 
PMN  Number  P-9fr-0903 
Chemical  name:  (generic)  Polyalkylene 
glycol  polyamide  ester  phosphate. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  coating  additive.  Based 
on  structural  analogy  to  anionic 
surfactants,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  60  ppb  of 
the  PMN  substance  in  surface  waters. 
Since  significant  environmental 
exposure  is  not  expected,  as  the 
substance  is  not  released  to  surface 
waters,  as  described  in  the  PMN,  EPA 
has  not  determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  release  to  siirface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 


Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft));  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance, 

CFR  citation:  40  CFR  721.6180. 
PMNNumberP-9S-1016 
Chemical  name:  (generic)  Polymer  of 
polyalkylenepolyol  and  trisubstituted 
phenol. 

CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  emulsifying 
component  for  adhesive  resin.  Based  on 
structural  analogy  to  alkyl  ethoxylated 
nonionic  surfactants,  EPA  is  concerned 
that  toxicity  to  aquatic  organisms  may 
occur  at  a  concentration  as  low  as  10 
ppb  of  the  PMN  substance  in  siu^ace 
waters.  Since  significant  enviromnental 
exposure  is  not  expected  as  the  PMN 
substance  is  not  released  to  surface 
water  above  10  ppb,  as  described  in  the 
PMN,  EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  release  to  surface 
waters  above  10  ppb  may  cause 
significant  adverse  enviroimiental 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)):  a 
daphnid  acute  toxicitv  studv  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 

CFR  citation:  40  CFR  721.6515. 
PMN  Numbers  P-98-1274  and  P-98-1275 
Chemical  names:  (generic)  (P-98-1274) 
Silicoaluminophosphates  compd.  with 
organic  amine;  (P-98-1275) 
Aluminosilicates,  phospho-. 
CAS  numbers:  Not  available  for  (P-98- 
1274);  for  (P-98-1275)  it  is  201167-69- 
3. 

Effective  date  of  section  5(e)  consent 
order:  May  ^.  1999. 

Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A){i)  and  section  5(e)(l)(A)(ii)(I) 
of  TSCA  based  on  a  finding  that  these 


substances  may  present  an  unreasonable 
risk  of  injury  to  human  health. 
Toxicity  concern:  Structurally  similar 
chemicals  have  been  shown  to  cause 
lung  effects  and  cancer  in  humans  and 
test  animals. 

Recommended  testing:  EPA  has 
determined  that  a  90-day  subchronic 
inhalation  toxicity  study  in  rats  (40  CFR 
798.2450  or  OPPTS  870.3465  test 
guideline)  with  special  attention  to  lung 
tissues  and  histopathology  of  the  lung 
tissues  and  a  2-year,  two-species  oral 
carcinogenicity  study  (40  CFR  798.3300 
or  OPPTS  870.4200  test  guideline) 
would  help  to  characterize  the  human 
health  effects  of  the  substances.  The 
PMN  submitter  has  agreed  not  to  exceed 
the  production  volume  limit  without 
performing  the  90  day  inhalation 
toxicitv  test  on  P-98-^1275. 
CFR  citations:  40  CFR  721.632  (P-98- 
1274)  and  40  CFR  721.633  (P-98-1275). 
PMN  Number  P-99-0026 

Chemical  name:  Cerium,  hydroxy  oleate 
propionate  complexes. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  fuel  oil/diesel  additive. 
Based  on  structural  analogy  to 
lanthanides  or  rare  earth  metals.  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  7  ppb  of  the  PMN  substance 
in  surface  waters.  Since  significant 
envirorunental  exposure  is  not  expected 
as  the  substance  is  not  released  to 
surface  waters  above  7  ppb.  as  described 
in  the  PMN.  EPA  has  not  determined 
that  the  proposed  manufacturing, 
processing,  and  use  of  the  substance 
may  present  an  uru-easonable  risk.  EPA 
has  determined,  however,  that  other 
uses  of  the  substance  resulting  in  release 
to  surface  waters  above  7  ppb  may  cause 
significant  adverse  environmental 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.1 70(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicitv 
study  (40  CFR  797.1400  or  OPPTS  " 
850.1075  test  guideline  (public  draft)):  a 
daphnid  acute  toxicitv  studv  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicitv  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
envirorunental  effects  of  the  PMN 
substance. 

CFR  citation:  40  CFR  721.8657. 
PMN  Number  P-99-0052 
Chemical  name:  (generic)  Hydrofluoric 
acid,  reaction  products  with  octane. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  chemical  intermediate. 
Based  on  structural  analogy  to  neutral 
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organics.  EPA  is  concerned  that  toxicity 
to  aquatic  organisms  may  occur  at  a 
concentration  as  low  as  400  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
significant  environmental  exposure  is 
unlikely,  as  the  substance  is  not 
released  to  surface  waters,  as  described 
in  the  PMN.  EPA  has  not  determined 
that  the  proposed  manufacturing, 
processing,  and  use  of  the  substance 
may  present  an  unreasonable  risk.  EPA 
has  determined,  however,  that  other 
uses  of  tiie  substance  resulting  in  release 
to  surface  waters  may  cause  significant 
adverse  environmental  effects.  Based  on 
this  information  the  PMN  substance 
meets  the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850  1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 

CFR  citation:  40  CFR  721.4461. 
PMN  Number  P-9S-0093 
Chemical  name:  1.4-Dioxa-7,9-dithia-8- 
staimacycloundecane-5,ll-dione,  8.8- 
dioctyl-. 

CAS  number  56875-68-4. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  additive  for  plastic 
EPA  has  identified  health  concerns  for 
neurotoxicity  and  immunotoxicity 
based  on  organotin  compounds.  Since 
significant  worker  exposure  is  unlikely 
when  used,  as  described  in  the  PMN. 
EPA  has  not  determined  that  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  could  result  in  exposures  that 
may  cause  serious  health  effects.  Also, 
based  on  organotin  data,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  6  ppb  of  the  PMN  substance 
in  surface  waters.  Since  significant 
environmental  exposure  is  unlikely,  as 
the  substance  is  not  released  to  surface 
waters  in  significant  amounts,  as 
described  in  the  PMN,  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  release  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 


the  concern  criteria  at  §  721.170 
(b)(3)(ii)and(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guidefine  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guidehne  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance.  EPA  has  determined  that  a 
90-day  oral  subchronic  study  in  rodents 
(40  CFR  798.2650  or  OPPTS  870.3100 
test  guideline)  would  help  to 
characterize  the  human  health  effects. 
CFR  citation:  40  CFR  721.9535. 
PMN  Number  P-99-01 14 
(Jhemical  name:  Chromate  (5-).  bis(4- 
hvdroxy-7-[(2-hydroxy-l- 
naphthalenyl)azol-3-((2-hydroxy-3- 
nitro-5-sulfophenyl)azo]-2- 
naphthalenesulfonato(4-)l-, 
pentasodium. 

CAS  number:  159574-72-8. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  acid  dye  for  dyeing 
leather.  EPA  has  identified  health 
concerns  for  skin  sensitization  and 
blood  toxicity  based  on  submitted  test 
data;  and  concerns  for  developmental 
toxicity,  reproductive  toxicity  and 
carcinogenicity  based  on  data  for 
structurally  similar  substances.  Since 
significant  worker  exposure  is  unlikely 
because  it  would  not  be  manufactured, 
processed,  or  used  as  a  powder,  EPA  has 
not  determined  that  manufacturing, 
processing,  or  use  of  the  substance  as 
described  in  the  PMN  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  manufacturing, 
processing,  or  use  of  the  substance  as  a 
powder  may  cause  serious  health 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170  (b){l)(i)(B).  (b)(3)(i), 
and  (b)(3){ii)  . 

Recommended  testing:  EPA  has 
determined  that  a  prenatal 
developmental  toxicity  study  by  the  oral 
route  in  two-species  (40  CFR  799.9370) 
and  a  2-year,  two-species  oral 
carcinogenicity  study  (40  CFR  798.3300) 
or  870.4200  test  guideline))  would  help 
to  characterize  the  human  health  effects 
of  the  PMN  substance. 
CFR  citation:  40  CFR  721.5284. 
PMN  Number  P-9»-«1 15 

Chemical  name:  (generic)  Aminoester  of 
polyalkenvlated  alkyldicarboxylic  acid. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  emulsifier.  Based  on 
structural  analogy  to  aliphatic  amines, 
EPA  is  concerned  that  toxicity  to 
aquatic  organisms  may  occur  at  a 


concentration  as  low  as  30  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
significant  environmental  exposure  is 
unlikely,  as  the  substance  is  not 
released  to  surface  waters,  as  described 
in  the  PMN.  EPA  has  not  determined 
that  the  proposed  manufacturing, 
processing,  and  use  of  the  substance 
may  present  an  unreasonable  risk.  EPA 
has  determined,  however,  that  other 
uses  of  the  substance  resulting  in  release 
to  surface  waters  may  cause  significant 
adverse  environmental  effects.  Based  on 
this  information  the  PMN  substance 
meets  the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 

CFR  citation:  40  CFR  721.480. 
PMN  Numbers  P-9»-0143/0144/D145/D146 
Chemical  names:  (generic)  (P-99-0143) 
Dimer  acid/rosin  amidoamine  reaction 
product;  (generic)  (P-99-0144)  Dimer 
acid/polymerized  rosin  amidoamine 
reaction  product;  (generic)  (P-99-0145) 
Rosin  amidoamine.  and  (generic)  (P-99- 
0146)  Polymerized  rosin  amidoamine. 
CAS  numbers:  Not  available. 
Basis  for  action:  The  PMN  substances 
will  be  used  as  described  in  the  PMN. 
Based  on  structural  analogy  to  aliphatic 
amines,  EPA  is  concerned  that  effects  to 
the  aquatic  environment  may  occur  at  a 
concentration  as  low  as  40  ppb  of  the 
PMN  substances  in  surface  waters. 
Since  significant  environmental 
exposure  is  unlikely,  as  the  substances 
are  not  released  to  surface  waters,  as 
described  in  the  PMN.  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substances  may  present  an 
imreasonable  risk,  EPA  has  determined, 
however,  that  other  uses  of  the 
substances  resulting  in  release  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substances  meet 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 


draft))  would  help  to  characterize  the 

environmental  effects  of  the  PMN 

substances. 

CFR  citations:  40  CFR  721.9484  (P-9»- 

0143),  40  CFR  721.9485  (P-99-0144),  40 

CFR  721.9486  (P-99-0145),  and  40  CFR 

721.9487  (P-99-0146). 

PMN  Number  P-9»mi  57 

Chemical  name:  (generic)  Ethyl  silicate, 
reaction  products  with  modified 
alkoxysilane  salt. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  described  in  the  PMN. 
Based  on  structural  analogy  to  aliphatic 
amines  and  inorganic  phosphoric  acid, 
EPA  is  concerned  that  toxicity  to 
aquatic  organisms  may  occur  at  a 
concentration  of  30  ppb  in  surface 
waters.  Since  significant  ehvirormiental 
exposure  is  luilikely,  as  the  substance  is 
not  released  to  surface  waters,  as 
described  in  the  PMN,  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  release  to  siuface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  public  draft)),  and  an  algal 
acute  toxicity  study  {40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substances. 

CFR  citation:  40  CFR  721.9514. 
PMN  Number  P-9!MI198 
Chemical  name:  (generic)  Tetraaryltin. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  coating  system 
intermediate.  EPA  has  identified  health 
concerns  for  reproductive  toxicity  in 
males,  immunotoxicity,  and  allergic 
reaction  based  on  analogy  to  organotin 
compounds;  and  concern  for 
mutagenicity  based  on  data  for 
triphenyltin  hydroxide.  Since 
significant  worker  exposure  is  unlikely 
when  used  as  described  in  the  PMN, 
EPA  has  not  determined  that  the 
proposed  manufactiuing,  processing 
and  use  of  the  substance  may  present  an 
unreasonable  health  risk.  EPA  has 
determined,  however,  that  other  uses  of 
the  substance  other  than  as  an 
intermediate  may  result  in  serious 
health  effects.  Also,  based  on  data  on 


organotins,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occin 
at  a  concentration  as  low  as  1  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
envirormiental  releases  are  not  expected 
above  1  ppb  as  described  in  the  PMN, 
EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  may  present  an 
unreasonable  environmental  risk.  EPA 
has  determined,  however,  that  any 
release  of  the  PMN  substance  to  surface 
waters  above  1  ppb  may  cause 
significant  adverse  environmental 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170  (b)(l)(i)(C),  (b)(3)(ii), 
and  (b)(4)(ii). 

Recommended  testing:  EPA  has 
determined  that  a  prenatal  development 
toxicity  study  by  the  oral  route  in  two- 
species  (40  CFR  799.9370)  would  help 
to  characterize  the  human  health  effects 
of  the  PMN  substance.  In  addition,  the 
following  acute  aquatic  toxicity  tests 
would  help  to  characterize  the 
environmental  effects:  A  fish  acute 
toxicity  study  (40  CFR  797.1400  or 
OPPTS  850.1075  test  guideline  (public 
draft)),  a  daphnid  acute  toxicity  study 
(40  CFR  797.1300  or  OPPTS  850.1010 
test  guideline  (public  draft)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public)). 
CFR  citation:  40  CFR  721.9670. 
PMN  Number  P-99-01 99 
Chemical  name:  (generic)  Triaryltin. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  coating  system 
intermediate.  EPA  has  identified  health 
concerns  for  reproductive  toxicity  in 
males,  carcinogenicity,  immunotoxicity, 
and  allergic  reaction  based  on  analog^' 
to  organotin  compounds;  and  concern 
for  mutagenicity  based  on  data  for 
triphenyltin  hydroxide.  Since 
significant  worker  exposure  is  unlikely 
when  used  as  described  in  the  PMN, 
EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  may  present  an 
unreasonable  health  risk.  EPA  has 
determined,  however,  that  other  uses  of 
the  substance  other  than  as  an 
intermediate  may  result  in  serious 
health  effects.  Also,  based  on  data  on 
organotins,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  1  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
environmental  releases  are  not  expected 
above  1  ppb  as  described  in  the  PMN, 
EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  may  present  an 
unreasonable  environmental  risk.  EPA 
has  determined,  however,  that  any 


release  of  the  PMN  substance  to  surface 
waters  above  1  ppb  may  cause 
significant  adverse  environmental 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170  (b)(l)(i)(C).  (b)(3)(ii). 
and  {b)(4)(ii). 

Recommended  testing:  EPA  has 
determined  that  a  prenatal  development 
toxicity  study  by  the  oral  route  in  two- 
species  (40  CFR  799.9370)  would  help 
to  characterize  the  human  health  effects 
of  the  PMN  substance.  In  addition,  the 
following  acute  aquatic  toxicity  tests 
would  help  to  characterize  the 
environmental  effects:  A  fish  acute 
toxicity  study  (40  CFR  797.1400  or 
OPPTS  850.1075  test  guideline  (public 
draft)),  a  daphnid  acute  toxicity  study 
(40  CFR  797.1300  or  OPPTS  850.1010 
test  guideline  (public  draft)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft)). 
CFR  citation:  40  CFR  721.9671. 
PMN  Numbers  P-99-0207  and  P-99-0208 
Chemical  names:  (P-99-0207)  L- 
Glutamic  acid,  N-(l-oxododecyl)-. 
disodium  salt;  and  (P-99-0208)  L- 
Glutamic  acid,  N-(l-oxododecyl)-. 
CAS  numbers:  50622-20-3  and  3397- 
65-7. 

Basis  for  action:  The  PMN  substances 
will  be  used  as  isolated  intermediates. 
Based  on  structural  analogA'  to  anionic 
surfactants,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  200  ppb  of 
the  PMN  substances  in  surface  waters  as 
a  soluble  salt  at  pH7.  Since  significant 
environmental  exposure  is  unlikely,  as 
the  substances  are  not  released  to 
surface  waters  in  significant  amounts,  as 
described  in  the  PMNs,  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substances  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substances  resulting  in  release  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substances  meet 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS  ' 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substances.  The  sodium  salt  at  pH7 
should  be  tested  for  P-99-0208. 
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CFR  citations:  40  CFR  721.3820  (P-99- 
0207)  and  40  CFR  721.3821  (P-99- 
0208). 

PMN  Number  P-99-031 3 
Chemical  name:  (generic)  Substituted 
ethoxylated  hydrocarbon 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  intermediate.  Based 
on  structural  analogy  to  ethoxylated 
nonionic  surfactants.  EPA  is  concerned 
that  toxicity  to  aquatic  organisms  may 
occur  at  a  concentration  as  low  as  1  ppb 
of  the  PMN  substance  in  surface  waters 
Since  significant  environmental 
exposure  is  unlikely,  as  the  substance  is 
not  released  to  surface  waters  above  100 
ppb.  as  described  in  the  PMN.  EPA  has 
not  determmed  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  release  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721  170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicitv 
study  (40  CFR  797.1400  or  QPPTS 
850. 1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicitv  studv  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (pubhc  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797  1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 

CFR  citation:  40  CFR  721.4365. 
PMN  Number  P-99-0365 
Chemical  name:  (generic)  Substituted 
acetate. 

CAS  number:  Not  available,  donna 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  chemical  intermediate. 
EPA  has  identified  health  concerns  for 
developmental  toxicity,  reproductive 
toxicitv.  and  immunotoxicity  based  on 
data  from  the  carboxylic  acid  based 
ester  hvdrolysis  product,  and  concern 
for  neurotoxicity  based  on  solvent 
properties.  Since  significant  worker 
exposure  is  unlikely  when  the  substance 
is  used  as  described  in  the  PMN.  EPA 
has  not  determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  use  of  the  substance  other 
than  as  described  in  the  PMN  could 
result  in  exposures  which  may  cause 
serious  health  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(3)(ii). 


Recommended  testing:  EPA  has 
determined  that  a  28-day  oral  toxicity 
study  in  rats  (Organization  for  Economic 
Cooperation  and  Development  (OECD) 
guideline  no.  407)  that  includes  a 
neurotoxicity  functional  observational 
batterv  (National  Technical  Information 
.Service  (NTIS)  (NTIS:  PB  91-154617)) 
for  all  test  doses  with  the  highest  dose 
set  at  1.000  milligram/kilogram  (mg/kg), 
and  for  the  highest  test  dose  group  only, 
histopathologic  examination  shall  be 
extended  to  include  testes/ovaries  and 
lungs,  and  an  oral  developmental 
toxicitv  studv  in  two-species  (40  CFR 
798.4900  or  OPPTS  870.3700  test 
guideline)  would  help  to  characterize 
the  health  effects  of  the  substance. 
CFR  citiition:  40  CFR  721.303. 
PMN  Numben  P-99-0368  and  P-99-4)369 
Chemical  name:  (generic)  Dimethyl 
alkylamine  salt. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substances 
will  be  used  as  water  clarifiers.  Based 
on  structural  analogy  to  aliphatic 
amines,  EPA  is  concerned  that  toxicity 
to  aquatic  organisms  may  occur  at  a 
concentrati(m  as  low  as  2  ppb  in  surface 
waters  for  P-99-0368  and  6  ppb  in 
surface  waters  for  P-99-0369.  Since 
significant  environmental  exposure  is 
unlikelv.  as  the  substances  are  not 
released  to  surface  waters  in  significant 
amounts,  when  the  substance  is  used  as 
described  in  the  PMN,  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substances  may  present  an 
uru-easonable  risk.  EPA  has  determined, 
however,  that  use  of  the  substances 
other  than  as  described  in  the  PMN  may 
cause  significant  adverse  environmental 
effects.  Based  on  this  information  the 
PMN  substances  meet  the  concern 
criteria  at  4)721. 170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  freshwater  fish  acute 
toxicitv  study  (40  CFR  797.1400  or 
OPPTS  850.1075  test  guideline  (public 
draft)),  a  daphnid  acute  toxicitv  study 
(40  CFR  797.1300  or  OPPTS  850.1010 
test  guideline  (public  draft)),  and  an 
freshwater  algal  acute  toxicitv  study  (40 
CFR  797  1050  or  OPPTS  850.5400  test 
guideline  (public  draft))  would  help  to 
characterize  the  environmental  effects  of 
the  PMN  substance. 
CFR  citation:  40  CFR  721.333. 
PMN  Number  P-99-0385 
Chemical  name:  (generic)  Fatty  alkyl 
phosphate,  alkali  metal  salt. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  lubricant.  Based  on 
structural  analogy  to  phosphate-based 
anionic  surfactants,  EPA  is  concerned 
that  toxicity  to  aquatic  organisms  may 
occur  at  a  concentration  as  low  as  8  ppb 


of  the  PMN  substance  in  surface  waters. 
Since  significant  environmental 
exposure  is  unlikely,  as  the  substance  is 
not  released  to  surface  waters  in 
significant  amounts,  when  used  as 
described  in  the  PMN,  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  use  of  the  substance  other 
than  as  described  in  the  PMN  may  cause 
significant  adverse  environmental 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170{b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 

CFR  citation:  40  CFR  721.5985. 
PMN  Number  P-99-0423 
Chemical  name:  (generic)  Polyalkylene 
oxide  dialkylamine. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  described  in  the  PMN. 
Based  on  structural  analogy  to  aliphatic 
amines.  EPA  is  concerned  that  toxicity 
to  aquatic  organisms  may  occur  at  a 
concentration  as  low  as  100  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
significant  environmental  exposure  is 
unlikely,  as  the  substance  is  not 
released  to  surface  waters  in  significant 
amounts,  when  used  as  described  in  the 
PMN.  EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  use  of  the  substance  other 
than  as  described  in  the  PMN  may  cause 
significant  adverse  environmental 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicitv 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  studv  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 

CFR  citation:  40  CFR  721.2265. 
PMN  Number  P-99-0435 
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Chemical  name:  (generic)  Polyether 
modified  fatty  acids. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  described  in  the  PMN. 
Based  on  structural  analogy  to  nonionic 
surfactants,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  4  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
significant  environmental  exposure  is 
unlikely,  as  the  substance  is  not 
released  to  surface  waters  in  significant 
amounts,  when  used  as  described  in  the 
PMN,  EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  use  of  the  substances 
other  than  as  described  in  the  PMN  may 
cause  significant  adverse  environmental 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
enviroiunental  effects  of  the  PMN 

substance.  

CFR  citation:  40  CFR  721.3710. 
PMN  Number  P-99-0467 
Chemical  name:  (generic)  Acrylated 
(long-chainalkyl)  glycidyl  ether. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  intermediate.  Based 
on  structural  analogy  to  acrylates,  EPA 
is  concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  2  ppb  of  the  PMN  substance 
in  surface  waters.  Since  environmental 
exposure  is  unlikely,  as  the  substance  is 
not  released  to  surface  water  above  2 
ppb  as  described  in  the  PMN,  EPA  has 
not  determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
urueasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 


acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 

CFR  citation:  40  CFR  721.3850. 
PMN  Number  P-99-0472 

Chemical  name:  (generic) 
Polyalkenylalkylphenol. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  described  in  the  PMN. 
Based  on  structural  analogy  to  phenols, 
EPA  is  concerned  that  toxicity  to 
aquatic  organisms  may  occur  at  a 
concentration  as  low  as  1  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
significant  environmental  exposure  is 
unlikely,  as  the  substance  is  not 
released  to  surface  waters  in  significant 
amounts,  when  used  as  described  in  the 
PMN,  EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  may  present  an 
imreasonable  risk.  EPA  has  determined, 
however,  that  use  of  the  substance  other 
than  as  described  in  the  PMN  may  cause 
significant  adverse  enviroiunental 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS  " 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
enviroiunental  effects  of  the  PMN 
substance. 

CFR  citation:  40  CFR  721.545. 
PMN  Number  P-99-0479 
Chemical  name:  (generic) 
Polysubstitutedbisphenylazonapthalene 
disulfonic  acid. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  in  leather  dyeing  as 
described  in  the  PMN.  Based  on 
structural  analogy  to  aminoaniline 
anionic  dyes.  EPA  has  identified  health 
concerns  for  carcinogenicity, 
developmental  toxicity,  kidney  toxicity, 
liver  toxicity  and  neurotoxicity  based  on 
the  potential  azo  reduction  products. 
Since  significant  worker  exposure  is 
unlikely,  when  the  substance  is  used  as 
described  in  the  PMN,  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  domestic  manufacturing 
could  result  in  exposures  which  may 
cause  serious  chronic  and 
developmental  effects.  Based  on  this 


information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(3)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  90-day  oral 
subchronic  in  rats  (40  CFR  798.2650  or 
OPPTS  870.3100  test  guideline)  with 
neurotoxicity  adjuncts  (NTIS  PB  91- 
154517),  a  prenatal  development 
toxicity  study  by  the  oral  route  in  two- 
species  (40  CFR  799.9370),  and  a  2-year, 
two-species  oral  carcinogenicitv  studv 
(40  CFR  798.3300  or  OPPTS  870.4200' 
test  guideline)  would  help  to 
characterize  the  human  health  effects  of 
the  PMN  substance. 
CFR  citation:  40  CFR  721.5914. 
PMN  Number  P-99-0S31 
Chemical  name:  (generic) 
Formaldehyde,  reaction  products  with 
an  alkylated  phenol  and  an  aliphatic 
amine. 

CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  detergent  additive  for 
gasoline  and  diesel  fuel.  Based  on 
structural  analogy  to  aliphatic  amines 
and  phenols.  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  3  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
significant  environmental  exposure  is 
unlikely,  as  the  substance  is  not 
released  to  surface  waters  in  significant 
amounts,  when  used  as  described  in  the 
PMN.  EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  use  of  the  substances 
other  than  as  described  in  the  PMN  may 
cause  significant  adverse  environmental 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS  ' 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicitv  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance.  The  PMN  substance  should 
be  tested  as  100  percent  active 
ingredients. 

CFR  citation:  40  CFR  721.3830. 
PMN  Number  P-99-0557 
Chemical  name:  Benzenamine,4,4"- 
methvlenebis[N-ethvl-N-methvl-. 
CAS  number:  761 76-94-8. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  intermediate.  EPA 
has  identified  health  concerns  for 
mutagenicity,  developmental  toxicity, 
and  sensitization  based  on  analogy  to 
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methylenedianiiine  (MDA).  EPA  also 
has  concerns  for  carcinogenicity  and 
male  reproductive  toxicity  based  on 
analogy  to  N.N.N', N'-tetramethyl 
methylenedianiiine  (tetramethyl  MDA) 
Since  significant  worker  exposure  is 
unlikely  when  the  substance  is  used  as 
described  in  the  PMN,  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  use  of  the  PMN  substance 
other  than  as  described  in  the  PMN 
could  result  in  exposures  which  may 
cause  serious  health  effects.  Based  on 
this  information  the  PMN  substance 
meets  the  concern  criteria  at 
§721.170(b)(3){ii). 
Recommended  testmg:  EPA  has 
determined  that  a  28-day  oral  toxicity 
study  in  rats  (OECD  guideline  no.  407) 
where  histopathologic  examination 
shall  be  extended  to  include  testes/ 
ovaries  and  lungs,  and  an  oral 
developmental  toxicity  study  by  oral 
route  in  two-species  (40  CFR  798  4900 
or  OPPTS  870.3700  test  guideline) 
would  help  to  characterize  the  health 
effects  of  the  substance. 
CFR  citation  40  CFR  72 1  1 085, 
PMN  Number  P-9»-«558 
Chemical  name  (generic) 
Formaldehyde,  polymers  with 
substituted  phenols. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  described  in  the  PMN. 
Based  on  structural  analogy  to 
polynonionic  polymers  and  phenols. 
EPA  has  concern  for  toxicity  to  aquatic 
organisms,  which  may  occur  at  a 
concentration  as  low  as  5  ppb  of  the 
PMN  substance  with  a  number  average- 
molecular  weight  below  600.  Since 
significant  environmental  exposure  is 
unlikely,  as  the  substance  is  not 
released  to  surface  waters  in  significant 
amounts,  when  used  as  described  in  the 
PMN,  EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  as  described  in 
the  PM.N  may  present  an  unreasonable 
risk.  EPA  has  determined,  however,  that 
other  uses  of  the  substance  resulting  in 
releases  to  surface  waters  of  lower 
molecular  weight  species  may  cause 
significant  adverse  environmental 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(4)(ii). 
Recommended  testing:  EP.\  has 
determined  that  a  fish  acute  toxicitv 
studv  (40  CFR  797. 1400  or  tiPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicitv  studv  (40  CFR 
797,1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicitv  studv  (40  CFR  797.1050  or 


OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 

CFR  citation:  40  CFR  721.3810. 
PMN  Number  P-99-0610 
Chemical  name:  (generic)  Modified 
hydroxystyrene  homopolvmer. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  described  in  the  PMN. 
Based  on  structural  analogy  to 
polynonionic  polymers  and  phenols. 
EPA  has  concern  for  toxicity  to  aquatic 
organisms,  which  may  occur  at  a 
concentration  as  low  as  5  ppb  of  the 
PMN  substance  with  a  number  average- 
molecular  weight  below  600.  Since 
significant  exposure  is  unlikely,  as  the 
substance  is  not  released  to  surface 
waters  in  significant  amounts,  when 
used  as  described  in  the  PMN.  EPA  has 
not  determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  as  described  in  the  PMN 
mav  present  an  unreasonable  risk.  EPA 
has  determined,  however,  that  other 
uses  of  the  substance  resulting  in 
releases  to  surface  waters  of  lower 
molecular  weight  species  may  cause 
significant  adverse  environmental 
effects.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  ti  721.1 70(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS  ' 
850.1075  test  guideline  (public  draft)},  a 
daphnid  acute  toxicitv  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicitv  studv  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 

CFR  citation:  40  CFR  721.4565. 
PMN  Number  P-9&-0618 
Chemical  name:  (generic) 
Hydrochloride  salt  of  a  fatty 
polyalkylene  polyamine. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  processing  aid.  Based 
on  structural  analogy  to  aliphatic 
amines.  EPA  is  concerned  that  effects  to 
the  aquatic  environment  may  occur  at  a 
concentration  as  low  as  50  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
significant  environmental  exposure  is 
unlikely,  as  the  substance  is  not 
released  to  surface  waters,  when  used  as 
described  in  the  PMN.  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  surface 


waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170{b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft)),  a 
daphnid  acute  toxicity  studv  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substcmce. 

CFR  citation:  40  CFR  721,6196, 
PMN  Number  P-99-0645 
Chemical  name:  (generic)  Amidoamine 
modified  polyethylene  glycol, 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  surfactant.  Based  on 
structural  analogy  to  aliphatic  amines, 
EPA  is  concerned  that  effects  to  the 
aquatic  environment  may  occur  at  a 
concentration  as  low  as  20  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
significant  environmental  exposure  is 
unlikely,  as  the  substance  is  not 
released  to  surface  waters,  when  used  as 
described  in  the  PMN.  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
urueasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  surface 
waters  rp^y  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  chronic  toxicitv 
study  (40  CFR  797.1600  or  OPPTS 
850.1400  test  guideline  (public  draft)),  a 
daphnid  chronic  toxicity  study  (40  CFR 
797.1330  or  OPPTS  850'l300  test 
guideline  (public  draft)),  and  an  algal 
acute  toxicity  studv  (40  CFR  797.1050  or 
OPPTS  850.5400  test  guideline  (public 
draft))  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance. 

CFR  citation:  40  CFR  721,6493. 
PMN  Number  P-99-0654 
Chemical  name:  (generic) 
Thiosubstituted  carbonate  ester. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  described  in  the  PMN. 
Based  on  structural  analogy  to 
thiocarbamates  esters,  EPA  is  concerned 
that  toxicity  to  aquatic  organisms  may 
occur  at  a  concentration  as  low  as  1  ppb 
of  the  PMN  substance  in  surface  waters. 
Since  significant  environmental 
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exposure  is  unlikely,  as  the  substance  is 
not  released  to  surface  waters,  when 
used  as  described  in  the  PMN,  EPA  has 
not  determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  risk.  EPA  has  determined, 
however,  that  other  uses  of  the 
substance  resulting  in  releases  to  surface 
waters  may  cause  significant  adverse 
environmental  effects.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850,1075  test  guideline  (public  draft}),  a 
daphnid  acute  toxicity  study  (40  CFR 
797,1300  or  OPPTS  850.1010  test 
guideline  (public  draft}},  and  an  algal 
acute  toxicity  study  (40  CFR  797,1050  or 
OPPTS  850.5400  test  guideline  (public 
draft}}  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance, 

CFR  citation:  40  CFR  721.2121. 
PMN  Number  P-89-0723 

Chemical  name:  (generic)  Phenoxazin-5- 
ium,  3-dialkylamino-7-arylamino-,  salt. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  basic  dye  for  cationic 
dyeable  polyester  fibers.  Based  on 
structural  analogy  to  cationic  dyes  with 
delocalized  cationic  charge,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  1  ppb  of  the  PMN  substance 
in  surface  waters.  Since  significant 
enviromnental  exposure  is  unlikely,  as 
the  substance  is  not  released  to  surface 
waters  in  significant  amoimts,  when 
used  as  described  in  the  PMN,  EPA  has 
not  determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
uiu'easonable  risk.  EPA  has  determined, 
however,  that  domestic  manufacture  of 
the  substance  may  cause  significant 
adverse  enviroiunental  effects.  Based  on 
this  information  the  PMN  substance 
meets  the  concern  criteria  at 
§721.170(b){4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft}},  a 
daphnid  acute  toxicity  study  (40  CFR 
797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft}},  and  an  algal 
acute  toxicity  study  (40  CFR  797.1050  or 
OPPTS  850,5400  test  guideline  (public 
draft)}  would  help  to  characterize  the 
environmental  effects  of  the  PMN 
substance, 

CFR  citation:  40  CFR  721.5912. 
PMN  Number  P-89-07S4 


Chemical  name:  9- 

Phosphabicyclo[3.3.11nonane,  9,9'-(l>2- 
ethanediyDbis-  (9C1). 
Ci4S  number;  153280-11-6. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  catalyst,  EPA  has 
identified  health  concerns  for 
neurotoxicity  and  internal  organ  effects 
based  on  analogy  to  structurally  similar 
compounds.  Since  significant  worker 
exposure  is  xmlikely  when  the  substance 
is  used  as  a  liquid.  EPA  has  not 
determined  that  the  proposed 
manufacturing,  processing,  and  use  of 
the  substance  may  present  an 
unreasonable  health  risk,  EPA  has 
determined,  however,  that  manufacture, 
process,  or  use  of  the  substance  as  a 
solid  may  result  in  serious  health 
effects.  Also,  based  on  analogy  to 
cationic  dyes  with  delocalized  charge, 
EPA  is  concerned  that  toxicity  to 
aquatic  organisms  may  occur  at  a 
concentration  as  low  as  1  ppb  of  the 
PMN  substance  in  surface  waters.  Since 
significant  enviroiunental  exposure  is 
unlikely  as  the  substance  is  not  released 
to  surface  waters  as  described  in  the 
PMN,  EPA  has  not  determined  that  the 
proposed  manufacturing,  processing, 
and  use  of  the  substance  may  present  an 
uiu^asonable  environmental  risk.  EPA 
has  determined,  however,  that  other 
uses  of  the  substance  resulting  in 
releases  to  surface  waters  may  cause 
sigiHficant  adverse  environmental 
effects.  Based  on  this  information  ^e 
PMN  substance  meets  the  concern 
criteria  at  §  721,170  (b)(3)(ii}  and 
(b}(4}(ii). 

Recommended  testing:  EPA  has 
determined  that  a  28-day  oral  toxicity 
study  in  rats  (OECD  guideline  no,  407} 
that  includes  a  heurotoxicity  functional 
observational  battery  (NTIS:  PB  9l- 
154617}  for  all  test  doses  with  the 
highest  dose  set  at  1,000  mg/kg,  and  for 
the  highest  test  dose  group  only, 
histopathologic  exEunination  shall  be 
extended  to  include  testes/ovaries  and 
limgs,  would  help  to  characterize  the 
human  health  effects  of  the  PMN 
substance.  In  addition,  the  following 
chronic  aquatic  toxicity  tests  would 
help  to  characterize  the  environmental 
effects:  A  fish  chronic  toxicity  study  (40 
CFR  797,1600  or  OPPTS  850.1400  test 
guideline  (public  draft)},  a  daphnid 
chronic  toxicity  study  (40  CFR  797.1330 
or  OPPTS  850.1300  test  guideline 
(public  draft)),  and  an  algal  toxicity 
study  (40  CFR  797,1050  or  OPPTS' 
850.5400  test  guideline  (public  draft)). 
CFR  citation:  40  CFR  721,5378, 

rv.  Ob)ectives  and  Rationale  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are 
subject  to  this  SNUR.  EPA  concluded 


that  for  5  of  the  40  substances, 
regulation  was  warranted  imder  section 
5(e)  of  TSCA,  pending  the  development 
of  information  sufficient  to  make 
reasoned  evaluations  of  the  health  or 
environmental  effects  of  the  substances. 
The  basis  for  such  findings  is  ouUined 
in  Unit  III,  Based  on  these  findings, 
TSCA  section  5(e)  consent  orders 
requiring  the  use  of  appropriate 
exposure  controls  were  negotiated  with 
the  PMN  submitters;  the  SNUR 
provisions  for  these  substances 
designated  herein  are  consistent  with 
the  provisions  of  the  TSCA  section  5(e) 
consent  orders. 

In  the  other  35  cases  for  which  the 
proposed  uses  are  not  regulated  under  a 
TSCA  section  5(e)  consent  order.  EPA 
determined  that  one  or  more  of  the 
criteria  of  concern  established  at  40  CFR 
721,170  were  met. 

EPA  is  issuing  this  SNUR  for  specific 
chemical  substances  which  have 
imdergone  premanufactiare  review  to 
ensure  that: 

1 .  EPA  will  seceive  notice  of  any 
company's  intent  to  mjuiufacture. 
import,  or  process  a  listed  chemical 
substance  for  a  significant  new  use 
before  that  activity  begins. 

2.  EPA  will  have  an  opportunity  to 
review  and  evaluate  data  submitted  in  a 
SNUR  notice  before  the  notice  submitter 
begins  manufacturing,  importing,  or 
processing  a  listed  chemical  substance 
for  a  significant  new  use. 

3.  When  necessary,  to  prevent 
mireasonable  risks,  EPA  will  be  able  to 
regulate  prospective  manufacturers, 
importers,  or  processors  of  a  listed 
chemical  substance  before  a  significant 
new  use  of  that  substance  occiu-s. 

4.  All  manufacturers,  importers,  and 
processors  of  the  same  chemical 
substance  which  is  subject  to  a  TSCA 
section  5(e)  consent  order  are  subject  to 
similar  requirements. 

Issuance  of  a  SNUR  for  a  chemical 
substance  does  not  signify  that  the 
substance  is  listed  on  the  TSCA 
Inventory.  Manufacturers,  importers, 
and  processors  are  responsible  for 
ensuring  that  a  new  chemical  substance 
subject  to  a  final  SNUR  is  listed  on  the 
TSCA  Inventory. 

V.  Direct  Final  Procedures 

EPA  is  issuing  these  SNURs  as  a 
direct  final  rule,  as  described  in  40  CFR 
721, 160(c)(3)  and  721.170(d)(4).  In 
accordance  with  40  CFR 
721.160(c)(3)(ii).  this  rule  will  bf 
effective  February  26,  2001,  unit   .,  cPA 
receives  a  written  notice  by  January  25, 
2001  that  someone  wishes  to  make 
adverse  or  critical  comments  on  EPA's 
action.  If  EPA  receives  such  a  notice, 
EPA  will  publish  a  dociunent  to 
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withdraw  the  direct  Final  SNUR  for  the 
specific  substance  to  which  the  adverse 
or  critical  comments  apply  EPA  will 
then  propose  a  SNUR  for  the  specific 
substance  providing  a  30-day  comment 
period 

This  action  establishes  SNURs  for  a 
number  of  chemical  substances.  Any 
person  who  submits  a  notice  of  intent  to 
submit  adverse  or  critical  comments 
must  identify  the  substance  and  the  new 
use  to  which  it  applies.  EPA  will  not 
withdraw  a  SNUR  for  a  substance  not 
identified  in  a  notice 

VI.  Test  Data  and  Other  Information 

EPA  recognizes  that  section  5  of 
TSCA  does  not  require  developing  anv 
particular  test  data  before  submission  of 
a  SNUN.  Persons  are  required  only  to 
submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable  by 
them  In  cases  where  a  TSCA  section 
5(e)  consent  order  requires  or 
recommends  certain  testing.  Unit  III. 
lists  those  recommended  tests. 

However.  EPA  has  established 
production  limits  in  the  TSCA  sectii>n 
5(e)  consent  orders  for  several  of  the 
substances  regulated  under  this  rule,  in 
view  of  the  lack  of  data  on  the  potential 
health  and  environmental  risks  that  mav 
be  posed  by  the  significant  new  uses  or 
increased  exposure  to  the  substances. 
These  production  limits  cannot  be 
exceeded  unless  the  PMN  submitter  first 
submits  the  results  of  toxicity  tests  that 
would  permit  a  reasoned  evaluation  of 
the  potential  risks  posed  by  these 
substances.  Under  recent  consent 
orders,  each  PMN  submitter  is  required 
to  submit  each  study  at  least  14  weeks 
(earlier  consent  orders  required 
submissions  at  least  12  weeks)  before 
reaching  the  specified  production  limit. 
Listings  of  the  tests  specified  in  the 
TSCA  section  5(e)  consent  orders  are 
included  in  Unit  III.  The  SNURs  contain 
the  same  production  volume  limits  as 
the  consent  orders.  E.xceeding  these 
production  limits  is  defined  as  a 
significant  new  use. 

The  recommended  studies  may  not  be 
the  only  means  of  addressing  the 
potential  risks  of  the  substance. 
However.  SNLTNs  submitted  for 
significant  new  uses  without  any  test 
data  may  increase  the  likelihood  that 
EPA  will  take  action  under  TSCA 
section  5(e),  particularly  if  satisfactory 
test  results  have  not  been  obtained  from 
a  prior  submitter.  EPA  recommends  that 
potential  SNUN  submitters  contact  EPA 
early  enough  so  that  they  will  be  able 
to  conduct  the  appropriate  tests. 

SNUN  submitters  should  be  aware 
that  EPA  will  be  better  able  to  evaluate 


SNUNs  which  provide  detailed 
information  on: 

1   Human  exposure  and 
environmental  release  that  may  result 
from  the  significant  new  use  of  the 
chemical  substances. 

2.  Potential  benefits  of  the  substances. 

3.  Information  on  risks  posed  by  the 
substances  compared  to  risks  posed  by 
potential  substitutes. 

VII.  Procedural  Determinations 

EPA  is  establishing  through  this  rule 
some  significant  new  uses  which  have 
b»'en  claimed  as  CBl  subject  to  Agency 
confidentiality  regulations  at  40  CFR 
part  2.  EPA  is  required  to  keep  this 
information  confidential  to  protect  the 
CBl  of  the  original  PMN  submitter.  EPA 
promulgated  a  procedure  to  deal  with 
the  situation  where  a  specific  significant 
new  use  is  CBl  This  procedure  appears 
in  40  CFR  721.1725(b)(1)  and  is  similar 
to  that  in  4(721.11  for  situations  where 
the  chemical  identitv  of  the  substance 
subject  to  a  SNUR  is  CBl.  This 
procedure  is  cross-referenced  in  each  of 
these  SNURs. 

A  manufacturer  or  importer  may 
request  EPA  to  determine  whether  a 
proposed  use  would  be  a  significant 
new  use  under  this  rule.  Under  the 
procedure  incorporated  from 
§  721.1725(b)(1).  a  manufacturer  or 
importer  must  show  that  it  has  a  bona 
fide  intent  to  manufacture  or  import  the 
substance  and  must  identify  the  specific 
use  for  which  it  intends  to  manufacture 
or  import  the  substance.  If  EPA 
concludes  that  the  person  has  shown  a 
bona  fide  intent  to  manufacture  or 
import  the  substance,  EPA  will  tell  the 
person  whether  the  use  identified  in  the 
bona  fide  submission  would  be  a 
significant  new  use  under  the  rule. 
Since  most  of  the  chemical  identities  of 
the  substances  subject  to  these  SNURs 
are  also  CBl,  manufacturers  and 
processors  can  combine  the  bona  fide 
submission  under  the  procedure  in 
§  721.1725(b)(1)  with  that  under 
§  721  1 1  into  a  single  step. 

If  a  manufacturer  or  importer  is  told 
that  the  production  volume  identified  in 
the  bona  fide  submission  would  not  be 
a  significant  new  use,  i.e.  it  is  below  the 
level  that  would  be  a  significant  new 
use,  that  person  can  manufacture  or 
import  the  substance  as  long  as  the 
aggregate  amount  does  not  exceed  that 
identified  in  the  bona  fide  submission  to 
EPA.  If  the  person  later  intends  to 
exceed  that  volume,  a  new  bona  fide 
submission  would  be  necessary  to 
determine  whether  that  higher  volume 
would  be  a  significant  new  use.  EPA  is 
considering  whether  to  adopt  a  special 
procedure  for  use  when  CBl  production 
volume  is  designated  as  a  significant 


new  use.  Under  such  a  procedure,  a 
person  showing  a  bona  fide  intent  to 
manufacture  or  import  the  substance, 
under  the  procedure  described  in 
§721.11,  would  automatically  be 
informed  of  the  production  volume  that 
would  be  a  significant  new  use.  Thus, 
the  person  would  not  have  to  make 
multiple  bona  fide  submissions  to  EPA 
for  the  same  substance  to  remain  in 
compliance  with  the  SNUR,  as  could  be 
the  case  under  the  procedures  in 
§721.1725fb)(l). 

VIH.  Applicability  of  Rule  to  Uses 
Occurring  Before  Effective  Date  of  the 
Final  Rule 

To  establish  a  significant  "new"  use, 
EPA  must  determine  that  the  use  is  not 
ongoing.  The  chemical  substances 
subject  to  this  rule  have  recently 
undergone  premanufacture  review. 
TSCA  section  5(e)  consent  orders  have 
been  issued  for  5  substances  and  notice 
submitters  are  prohibited  by  the  TSCA 
section  5(e)  consent  orders  from 
undertaking  activities  which  EPA  is 
designating  as  significant  new  uses.  In 
cases  where  EPA  has  not  received  an 
NOC  and  the  substance  has  not  been 
added  to  the  Inventory,  no  other  person 
may  commence  such  activities  without 
first  submitting  a  PMN.  For  substances 
for  which  an  NOC  has  not  been 
submitted  at  this  time,  EPA  has 
concluded  that  the  uses  are  not  ongoing. 
However,  EPj^  recognizes  in  cases  when 
chemical  substances  identified  in  this 
SNUR  are  added  to  the  Inventory  prior 
to  the  effective  date  of  the  rule,  the 
substances  may  be  manufactured, 
imported,  or  processed  by  other  persons 
for  a  significant  new  use  as  defined  in 
this  rule  before  the  effective  date  of  the 
rule.  However,  31  of  the  40  substances 
contained  in  this  rule  have  CBl 
chemical  identities,  and  since  EPA  has 
received  a  limited  number  of  post-PMN 
bona  fide  submissions,  the  Agency 
believes  that  it  is  highly  unlikely  that 
any  of  the  significant  new  uses 
described  in  the  following  regulatory 
text  are  ongoing. 

As  discussed  in  the  Federal  Register 
of  April  24,  1990,  EPA  has  decided  that 
the  intent  of  section  5(a)(1)(B)  of  TSCA 
is  best  served  by  designating  a  use  as  a 
significant  new  use  as  of  the  date  of 
publication  rather  than  as  of  the 
effective  date  of  the  rule.  Thus,  persons 
who  begin  commercial  manufacture, 
import,  or  processing  of  the  substances 
regulated  through  this  SNUR  will  have 
to  cease  any  such  activity  before  the 
effective  date  of  this  rule.  To  resume 
their  activities,  theSe  persons  would 
have  to  comply  with  all  applicable 
SNUR  notice  requirements  and  wait 
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until  the  notice  review  period, 
including  all  extensions,  expires. 

EPA  has  promulgated  provisions  to 
allow  persons  to  comply  with  this 
SNUR  before  the  effective  date.  If  a 
person  were  to  meet  the  conditions  of 
advance  compliance  under  §  721.45(h), 
the  person  would  be  considered  to  have 
met  the  requirements  of  the  final  SNUR 
for  those  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  between 
publication  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities, 
these  persons  would  have  to  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires, 

IX.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance 
subject  to  this  rule.  EPA's  complete 
economic  analysis  is  available  in  the 
official  record  for  this  rule  (OPPTS- 
50638). 

X.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
the  Office  of  Management  and  Budget 
(0MB)  has  determined  that  proposed  or 
final  SNURs  are  not  a  "significant 
regulatory  action"  subject  to  review  by 
OMB,  because  they  do  not  meet  the 
criteria  in  section  3(f)  of  the  Executive 
Order. 

Based  on  EPA's  experience  with 
proposing  and  finalizing  SNURs,  State, 
local,  and  tribal  governments  have  not 
been  impacted  by  these  rulemakings, 
and  EPA  does  not  have  any  reasons  to 
believe  that  any  State,  local,  or  tribal 
government  will  be  impacted  by  this 
rulemaking.  As  such,  EPA  has 
determined  that  this  regulatory  action 
does  not  impose  any  enforceable  duty, 
contain  any  unfunded  mandate,  or 
otherwise  have  any  effect  on  small 
governments  subject  to  the  requirements 
of  sections  202,  203.  204,  or  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4). 

Similarly,  this  action  is  not  subject  to 
the  requirement  for  prior  consultation 
writh  Indian  tribal  governments  as 
specified  in  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998).  Nor  will  this 


action  have  a  substantial  direct  effect  on 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999). 

In  issuing  this  final  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  fustice  Reform  (61 
FR  4729.  February'  7,  1996). 

EPA  has  complied  with  Executive 
Order  12630,  entitled  Governmental 
Actions  and  Interference  with 
Constitutionallv  Protected  Property 
Rights  (53  FR  8859,  March  15,  1988).  by 
examining  the  takings  implications  of 
this  final  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order. 

This  action  does  not  entail  special 
considerations  of  environmental  justice 
related  issues  as  delineated  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
fustice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629. 
February  16,  1994). 

This  action  is  not  subject  to  Executive 
Order  13045.  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23,  1997),  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  this  action  does  not  address 
environmental  health  or  safety  risks 
disproportionately  affecting  children. 

In  addition,  since  this  action  does  not 
involve  any  technical  standards,  section 
12(d)  of  the  National  Technology- 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note),  does  not 
apply  to  this  action. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  promulgation  of  this  SNUR 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
supporting  this  conclusion  is  as  follows. 
A  SNUR  applies  to  any  person 
(including  small  or  large  entities)  who 
intends  to  engage  in  any  activity 
described  in  the  rule  as  a  "significant 
new  use."  By  definition  of  the  word 
"new,"  and  based  on  all  information 
currently  available  to  EPA,  it  appears 


that  no  small  or  large  entities  presently 
engage  in  such  activity.  Since  a  SNUR 
only  requires  that  any  person  who 
intends  to  engage  in  such  activity  in  the 
future  must  first  notify  EPA  by 
submitting  a  SNUN,  no  economic 
impact  will  even  occur  until  someone 
decides  to  engage  in  those  activities. 
Although  some  small  entities  may 
decide  to  conduct  such  activities  in  the 
future,  EPA  cannot  presently  determ'ne 
how  many,  if  any.  there  may  be. 
However,  EPA's  experience  to  date  is 
that,  in  response  to  the  promulgation  of 
over  530  SNURs,  the  Agency  has 
received  fewer  than  15  SNUNs.  Of  those 
SNUNs  submitted,  none  appear  to  be 
from  small  entities  in  response  to  any 
SNUR.  In  addition,  the  estimated 
reporting  cost  for  submission  of  a  SNUN 
(see  Unit  IX.),  are  minimal  regardless  of 
the  size  of  the  firm.  Therefore,  EPA 
believes  that  the  potential  economic 
impact  of  complying  with  this  SNUR  are 
not  expected  to  be  significant  or 
adversely  impact  a  substantial  number 
of  small  entities.  In  a  SNUR  that 
published  on  June  2,  1997  (62  FR  29684) 
(FRL-5597-1),  the  Agency  presented  its 
general  determination  that  proposed 
and  final  SNURs  are  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
which  was  provided  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

According  to  the  Paperwork 
ReducUon  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approx'al  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rule  and  in  addition  to  its  display 
on  anv  related  collection  instrument,  are 
listed'in  40  CFR  part  9. 

The  information  collection 
requirements  related  to  this  action  have 
already  been  approved  by  OMB 
pursuant  to  the  PRA  imder  OMB  control 
number  2070-0012  (EPA  ICR  No.  574). 
This  action  does  not  impose  any  burden 
requiring  additional  OMB  approval.  If 
an  entity  were  to  submit  a  significant 
new  use  notice  to  the  Agency,  the 
annual  burden  is  estimated  to  average 
between  30  and  170  hours  per  response. 
This  burden  estimate  includes  the  time 
needed  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  the  data  needed,  and 
complete,  review,  and  submit  the 
required  significant  new  use  notice. 

Send  any  comments  about  the 
accuracy  of  the  burden  estimate,  and 
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any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  OP 
Regulator*'  Information  Division  (2137). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  N\V..  Washington. 
DC  20460.  Please  remember  to  include 
the  OMB  control  number  in  any 
correspondence,  but  do  not  submit  any 
completed  forms  to  this  address 

XI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Acl,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulator^'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  final  rule  may  take  effect, 
the  Agency  promulgating  it  must  submit 
a  final  rule  report,  which  includes  a 
copy  of  the  final  rule,  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  final  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  final  rule  in  the 
Federal  Register  This  final  rule  is  not 
a  "major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  13,  2000. 
Mary  Ellen  Weber. 

Acting  Officf  Director,  Office  of  Pollution 

Pmention  and  Toxics 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows; 

.Authority:  15  U  S.C.  2604,  2607.  and 

2625(c). 

2.  By  adding  new  §  721.303  to  subpart 
E  to  read  as  follows: 

§  721 .303    Substituted  acetate  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  substituted  acetate 
(PMN  P-99-0365)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 

(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §721.80(j). 

(ii)  [Reserved] 


(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  e.xcept  as  modified 
bv  this  paragraph. 

( 1 )  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  ((.:),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  ti  721.1725(b)(1)  apply  to  this  section. 

3.  By  adding  new  §  721.333  to  subpart 
E  to  read  as  follows: 

§  721 .333    Dimethyl  atkylamine  salt 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
genericallv  as  a  Dimethvl  alkvlamine 
salt  (PMNs  P-99-0368  and  P-99-0369) 
are  subject  to  reporting  under  this 
section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §721.80(j). 

(ii)  (Reserved! 

fb)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  |)  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(h)(1)  apply  to  this  section. 

4.  By  adding  new  §  721.480  to  subpart 
E  to  read  as  follows: 

§  721 .480    Aminoester  of  polyalkenylated 
alkyldicart>oxylic  acid  (generic). 

(a)  Chemical  substance  and 

significant  new  uses  subject  to  reporting. 

(1)  The  chemical  substance  identified 

generically  as  Aminoester  of 

polvalkenvlated  alkvldicarboxvlic  acid 

(PMN  P-99-0115)  is  subject  to' reporting 

under  this  section  for  the  significant 

new  uses  described  in  paragraph  (a)(2) 

of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 


(ii)  (Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

5.  By  adding  new  §  721.545  to  subpeirt 
E  to  read  as  follows: 

§721.545    Polyalkenylalkylphenol 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  Polyalkenylalkylphenol 
(PMN  P-99-0472)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 

(i)  Industrial,  commercial,  and 
consumer  actixities.  Requirements  as 
specified  in  §  721. 80(j). 

(ii)  [Reserved] 

fb)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

6.  By  adding  new  §  721.632  to  subpart 
E  to  read  as  follows: 

§  721 .632    Silicoaluminoptiosphates, 
compd.  with  organic  amine  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
generically  as  Silicoaluminophosphates, 
compd.  with  organic  amine  (PMN  P-98- 
1274)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)of  this 
section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(4),  (a)(5)(i),  (b)  and  (c).  As  an 
alternative  to  the  respiratory 
requirements  listed  here,  a 
manufacturer,  importer,  or  processor 
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may  choose  to  follow  the  New  Chemical 
Exposure  Limit  (NCEL)  provisions  listed 
in  the  section  TSCA  5(e)  consent  order 
for  these  substances.  The  NCIEL  is  0.1 
mg/m^  as  an  8-hoiir  time  weighted 
average  verified  by  actual  monitoring 
data. 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b).  (c),  (d),  {g)(l)(ii).  (g)(l){iv).  (g)(1) 
(vii).  (g)(2)(i),  (g)(2)(iv),  and  (b)(5), 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recorakeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  (d).  (f).  (g),  (h),  and  (i)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

7.  By  adding  new  §  721.633  to  subpart 
E  to  read  as  follows: 

§  721 .633    Alumlnosilicates,  phospho-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
Alumlnosilicates,  phospho-  (PMN  P- 
98-1275;  CAS  No.  201167-69-3)  is 
subject  to  reporting  imder  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(4),  (a)(5)(i).  (b),  and  (c).  As  an 
alternative  to  the  respiratory 
requirements  listed  here,  a 
manufacturer,  importer,  or  processor 
may  choose  to  follow  the  NCEL 
provisions  listed  in  the  TSCA  section 
5(e)  consent  order  for  these  substances. 
The  NCEL  is  0.1  mg/m^  as  an  8-hour 
time  weighted  average  verified  by  actual 
monitoring  data. 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (g)(l)(ii),  (g)(l)(iv).  (g)(1) 
(vii),  (g)(2)(i).  (g)(2)(iv),  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721. 80(q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recorakeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  (d).  (f),  (g),  (h),  and  (i)  are 


applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

8.  By  adding  new  §  721.1085  to 
subpart  E  to  read  as  follows: 

§721.1085    Benzenamine,4,4'- 
methylen«bis[N-«thyl-N-methyl-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
a  Benzenamine,4,4'-methylenebis[N- 
ethyl-N-methyl-  (PMN  P-99-0557;  CAS 
No.  76176-94-8)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80(g). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recorakeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

9.  By  adding  new  §  721.2121  to 
subpart  E  to  read  as  follows: 

§  721 .21 21    Thiosubstituted  carbonate 
ester  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  Thiosubstituted  carbonate 
ester  (PMN  P-99-0654)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recorakeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 


provisions  of  §  721.185  apply  to  this 
section. 

10.  By  adding  new  §  721.2265  to 
subpart  E  to  read  as  follows: 

§  721 .2265    Polyall(ylene  oxide 
dialkylamine  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
genericallv  as  Polyalkylene  oxide 
dialkylamine  (PKCSI  P-99-0423)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721. 80(j). 
(ii)  (Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recorakeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

11.  By  adding  new  §  721.3710  to 
subpart  E  to  read  as  follows: 

§  721 .371 0    Polyether  modified  fatty  acids 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
genericallv  as  a  Polyether  modified  fatty 
acids  (PMN  P-99-0435)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721. 80{j). 
(ii)  [Reser\'ed] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
bv  this  paragraph. 

"(1)  Recorakeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 
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12.  By  adding  new  §  721.3810  to 
subpart  E  to  read  as  follows: 

§721.3810    Formaldeti/de,  polymers  with 
substituted  phenols  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  Formaldehyde,  polymers 
with  substituted  phenols  (PMN  P-99- 
0558)  is  subject  to  reporting  under  this 
section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in§721.80(j) 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c).  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section 

13,  By  adding  new  §  721.3820  to 
subpart  E  to  read  as  follows: 

§  721 .3820    L-Glutamic  acid.  N-<1  - 
oxododecyl)-,  disodium  salt. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting 
(1)  The  chemical  substance  identified  as 
L-Glutamic  acid.  N'-(l-oxododecvl)-, 
disodium  salt  (PMN  P-99-0207:'CAS 
No.  50622-20-3)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §721.80()), 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping  Recordkeeping 
requirements  as  spec:ifiHd  in  *>  721.125 
(d),  fb),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  ^  721  185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(h)(1)  apply  to  this  section. 


14.  By  adding  new  §  721.3821  to 
subpart  E  to  read  as  follows: 

§721.3821     L-Glutamic  acid,  N-(1- 
oxododecyl)-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
L-Clutamic  acid.  N-(l-oxododecyl)- 
(PMN  P-99-0208;  CAS  No.  3397-€5-7) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §721.80(j). 
(ii)  |Reser\'edl 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section 

(3)  Determining  whether  a  specific  use 
is  sub/ect  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

15.  By  adding  new  §  721.3830  to 
subpart  E  to  read  as  follows: 

§  721 .3830    Formaldehyde,  reaction 
products  with  an  alkylated  phenol  and  an 
aliphatic  amine  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  Formaldehyde,  reaction 
products  with  an  alkylated  phenol  and 
an  aliphatic  amine  (PMN  P-99-0531)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §721.80{j). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The     ' 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c).  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  ^  721.185  apply  to  this 
section 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721 . 1 725(b)(  1 )  apply  to  this  section. 


16.  By  adding  new  §  721,3850  to 
subpart  E  to  read  as  follows: 

§  721 .3850    Acrylated  (long-chainalkyi) 
glycidyl  ether  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  Acrylated  (long- 
chainalkyl)  glycidyl  ether  (PMN  P-99- 
0467)  is  subject  to  reporting  under  this 
section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  §  721,90  (a)(4),  {b)(4),  and 

(c)(4)  (N=2  ppb), 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721,125 
(a),  (b),  (c).  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721,185  apply  to  this 
section. 

17.  By  adding  new  §  721,4365  to 
subpart  E  to  read  as  follows: 

§  721 .4365    Substituted  ethoxylated 
hydrocarbon  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  Substituted  ethoxylated 
hydrocarbon  (PMN  P-99-0313)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  §  721,90  (a)(4),  {b)(4),  and 

(c)(4)  (N=l  ppb), 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph, 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

18.  By  adding  new  §  721.4461  to 
subpart  E  to  read  as  follows: 

§  721 .4461     Hydrofluoric  acid,  reaction 
products  with  octane  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
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(1)  The  chemical  substance  identified 
generically  as  a  hydrofluoric  acid, 
reaction  products  with  octane  (PMN  P- 
99-0052)  is  subject  to  reporting  under 
this  section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 
specified  in  §721.90  (a)(1),  (b)(1).  and 
(c)(1). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

19.  By  adding  new  §  721.4565  to 
subpart  E  to  read  as  follows: 

§  721 .4565    Modified  hydroxystyrene 
homopolymer  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  Modified  hydroxystyrene 
homopolymer  (PMN  P-99-0610)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721. 80(j). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section, 

20,  By  adding  new  §  721.4610  to 
subpart  E  to  read  as  follows: 

§  721 .461 0    Mixed  metal  oxides  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  mixed  metal  oxides  (PMN 
P-98-0002)  is  subject  to  reporting  under 
this  section  for  the  significant  new  use 


described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(4).  (a)(5)(i).  (a)(6)(i).  (b) 
(concentration  set  at  0,1  percent),  and 
(c).  As  an  alternative  to  the  respiratory 
requirements  listed  here,  a 
manufacturer,  importer,  or  processor 
may  choose  to  follow  the  NCEL 
provisions  listed  in  the  TSCA  5(e) 
consent  order  for  this  substance.  The 
NCEL  is  0.05  mg/m^  as  an  8-hour  time 
weighted  average  verified  by  actual 
monitoring  data. 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721,72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
0.1  percent),  (f)  (g)(l){ii).  (g)(l)(vii), 
(g)(2)(ii).  (g)(2)(iii).  and  (g){2)(iv). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §721.80(q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125  (a),  (b),  (c),  (d),  (f). 
(g),  (h),  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721, 1725(b)(1)  apply  to  this  section. 

21.  By  adding  new  §  721,5284  to 
subpart  E  to  read  as  follows: 

§  721 .5284    Chromate  (5-),  bis{4-hydroxy-7- 
[(2-hydroxy-1  -naphthalenyl)azo]-  3-[(2- 
hydroxy-3-nitro-5-sulfophenyl)azo]-2- 
naphthalenesulfonato(4-)]-,  pentasodium. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
a  Chromate  (5-).  bis[4-hydroxy-7-[(2- 
hydroxy-l-  naphthalenyl)azo]-  3-[(2- 
hydroxy-3-nitro-5-sulfophenyl)azo]-2- 
naphthalenesulfonato(4-)]-, 
pentasodium  (PMN  P-99-0114:  CAS 
No.  159574-72-8)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section, 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (v)(l).  (w)(l).  and 
{x){l). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 


(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §721.125 
(a),  (b),  (c).  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section, 

22,  By  adding  new  §  721,5378  to 
subpart  E  to  read  as  follows: 

§721.5378    9- 

Phosphabicyclo[3.3.1]nonane,9,9'-(1,2- 

ethanediyl)bis-(9C1). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
9-Phosphabicvclo[3.3,l)nonane.9.9'- 
(1.2-ethanediyl)bis-  (9Cl)  (PMN  P-99- 
0754:  CAS  No.  153280-11-6)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  an 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80  (f),  (v)(2).  (w)(2). 

and  (y)(2). 

(ii)  Release  to  water.  Requirements  as 

specified  §  721.90  (a)(1).  (b)(1).  and 

(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721,125 
(a),  (b),  (c),  (i),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance, 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721,185  apply  to  this 
section, 

23.  By  adding  new  §  721,5585  to 
subpart  E  to  read  as  follows: 

§721.5585     4,4'-(1- 

methylethylidene)bisphenol.  polymer  with 
(chloromethyl)oxirane  and  a  diamine 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  4.4'-(l- 
methvlethylidene)bisphenol,  polymer 
with  (chloromethyl)  oxirane  and  a 
diamine  (PMN  P-97-0916)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Hazarcf  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b).  (c).  (d),  (f).  (g)(3)(i),  (g)(3)(ii). 
(g)(4)(iii),  and  (g)(5). 

(ii)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(4),  (b)(4).  and 
(c)(4)  (N=2  ppb). 
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fb)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c),  (0.  (g).  (h),  (i),  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

24.  By  adding  new  §  721.5912  to 
subpart  E  to  read  as  follows: 

§  721 .591 2    Phenoxazin-5-ium,  3- 
dialltylamino-7-arylamino-,  salt  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  Phenoxazin-5-ium.  3- 
dialkylamino-7-arylamino-.  salt  (PM.M 
P-9&-0723)  is  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  ^721.80(f] 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(d),  (b).  (c).  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Lmitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

25.  By  adding  new  §  721.5914  to 
subpart  E  to  read  as  follows: 

§  721 .591 4     Polysubstituted  bis 
phenylazonapthalene  disulfonic  acid 
(generic). 

(a)  Chemical  substance  and 
significant  neiv  uses  subject  to  reporting 
(1)  The  chemical  substance  identified 
generically  as  a  Polysubstituted  bis 
phenylazonapthalene  disulfonic  acid. 
(PMN  P-99-0479)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities  Requirements  as 

specified  in  §  721.80(f). 
(ii)  I  Reserved! 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 


(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c).  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

26.  By  adding  new  §  721.5985  to 
subpart  E  to  read  as  follows: 

§  721 .5985    Fatty  atkyi  phosphate,  alkali 
metal  salt  (generic). 

(a)  (Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
genericallv  as  a  fattv  alkyl  phosphate, 
alkali  metal  salt  (PMN  p'-99-0385)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  signifit:ant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §721.80(j). 
(ii)  (Reserved! 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph 

( 1 )  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c).  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific  use 
is  subiect  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

27.  By  adding  new  §  721.6180  to 
subpart  E  to  read  as  follows: 

§  721 .6180    Polyalkylene  glycol  polyamide 
ester  phosphate  (generic). 

(a)  Chemical  substance  and 
Significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  polyalkylene  glycol 
polvamide  ester  phosphate  (PMN  P-98- 
0903)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1).  (b)(1).  and 

(c)(1). 

(ii)  [Reserved! 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 


manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

28.  By  adding  new  §  721.6196  to 
subpart  E  to  read  as  follows: 

§721.6196    Hydrochloride  salt  of  a  fatty 
polyalkkylene  polyamine  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  Hydrochloride  salt  of  a 
fatty  polyalkkylene  polyamine  (PMN  P- 
99—0618)  is  subject  to  reporting  under 
this  section  for  the  significant  new  use 
described  in  paragraph  {a){2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  {b)(l),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

fl)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

29.  By  adding  new  §  721.6479  to 
subpart  E  to  read  as  follows: 

§  721 .6479    Tetrahydroheteropolycycle 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as 

Tetrahydroheteropolycycle  (PMN  P-97- 
0766)  is  subject  to  reporting  under  this 
section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(l)(i),(a)(2)(i),  (a)(3),  (a)(4).  (a)(5)(ii) 
(if  no  data  on  cartridge  service  life 
testing  has  been  reviewed  and  approved 
by  EPA),  (a)(5)(xii)  (if  data  on  cartridge 
service  life  testing  has  been  reviewed 
and  approved  bv  EPA),  (a)(5)(xiii), 
(a)(5)(xiv),  (a)(6j(i),  (a)(6)(ii)  (a)(6)(iii), 
(a)(6)(iv),  (a)(6)(v).  and  (a)(6)(vi).  (b) 
(concentration  set  at  1.0  percent),  and 
(c).  The  imperviousness  of  each  item 
pursuant  to  paragraph  (a)(2)(i)  must  be 
demonstrated  by  actual  testing  under 
paragraph  (a)(3)  and  not  by 
manufacturer  specifications.  Permeation 
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testing  shall  be  conducted  according  to 
the  Americ£m  Society  for  Testing 
Materials  (ASTM)  F739  "Standard  Test 
Method  for  Resistance  of  Protective 
Clothing  Materials  to  Permeation  by 
Liquids  or  Gases."  Results  shall  be 
recorded  as  a  cumulative  permeation 
rate  as  a  function  of  time,  and  shall  be 
documented  in  accordance  with  ASTM 
F739  using  the  format  specified  in 
ASTM  1194-89  "Guide  for 
Documenting  the  Results  of  Chemical 
Permeation  Testing  on  Protective 
Clothing  Materials."  Gloves  may  not  be 
used  for  a  time  period  longer  than  they 
are  actually  tested  and  must  be  replaced 
at  the  end  of  each  work  shift.  The 
manufacturer,  importer,  or  processor 
must  submit  all  test  data  to  the  Agency 
and  must  receive  written  Agency 
approval  for  each  type  of  glove  tested 
prior  to  use  of  such  gloves.  The 
following  gloves  have  been  tested  in 
accordance  with  the  ASTM  F739 
method  and  foimd  to  satisfy  the 
requirements  for  use  by  EPA:  Latex  (at 
least  14  mils  thick),  Nitrile  (at  least  16 
mils  thick),  and  Silvershield  (at  least  3 
mils  thick).  As  an  alternative  to  the 
respiratory  requirements  listed  here,  a 
manufacturer,  importer,  or  processor 
may  choose  to  follow  the  NCEL 
provisions  listed  in  the  TSCA  section 
5(e)  consent  order  for  this  substance. 
The  NCEL  is  1.0  ug/m^  as  an  8-hour 
time  weighted  average  verified  by  actual 
monitoring  data. 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
0.1  percent),  (f),  (g)(l)(i).  (g)(l)(vii), 
(g)(2)(i).  {g)(2)(ii),  (g)(2)(iii).  (g)(2)(iv), 
(g)(2){v),  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.8D(p)  (12,300 
kilograms). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  (d).  (e).  (f).  (g),  (h),  and  (i) 
are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

30.  By  adding  new  §  721.6493  to 
subpart  E  to  read  as  follows: 

§721.6493    Amidoamine  modified 
polyethylene  giycol  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 


generically  as  a  amidoamine  modified 
polyethylene  glycol  (PMN  P-99-0645) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 
specified  in?  721.90  (a)(1),  (b)(1),  and 
(c)(1). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

31.  By  adding  new  §  721.6515  to 
subpart  E  to  read  as  follows; 

§721 .651 5    Poiymerof  polyalkylenepolyol 
and  trisubstituted  phenol  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  polymer  of 
polyalkylenepolyol  and  trisubstituted 
phenol  (PMN  P-98-1016)  is  subject  to 
reporting  imder  this  section  for  the 
significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  {a)(4),  (b)(4),  and 

(c)(4)  {N=10  ppb). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

32.  By  adding  new  §  721.8657  to 
subpart  E  to  read  as  follows: 

§  721 .8657    Cerium,  hydroxy  oleate 
propionate  complexes. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
Cerium,  hydroxy  oleate  propionate 
complexes  (PMN  P-99-0026)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  use  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 


(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(4),  (b)(4).  and 
(c)(4)  (N=7  ppb). 

(ii)  [Reserved) 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

33.  By  adding  new  §  721.9484  to 
subpart  E  to  read  as  follows: 

§  721 .9484    Dimer  acid/rosin  amidoamine 
reaction  product  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(l)  The  chemical  substance  identified 
generically  as  Dimer  acid/rosin 
amidoamine  reaction  product  (PMN  P- 
99-0143)  is  subject  to  reporting  under 
this  section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

34.  By  adding  new  §  721.9485  to 
subpart  E  to  read  as  follows: 

§ 721 .9485    Dimer  acid/polymerized  rosin 
amidoamine  reaction  product  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  Dimer  acid/polymerized 
rosin  amidoamine  reaction  product 
(PMN  P-99-0144)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1).  (b)(1).  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 


81404         Federal  Register/ Vol.  65,  No.   248 /Tuesday,  December  26,  2000 /Rules  and  Regulations 


applv  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  *}  721.125 
(a),  fb).  (c).  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  ^  721  185  apply  to  this 
section. 

35  By  adding  new  §  721.9486  to 
subpart  E  to  read  as  follows: 

§  721 .9486    Rosin  amidoamine  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
genericaliy  as  Rosin  amidoamine  (PMN 
P-99-0145)  IS  subject  to  reporting  under 
this  section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water  Requirements  as 

specified  in  §  721.90  (aj(l),  (b)(1),  and 

(c)(1). 
(ii)  [Reser\'edl 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  <?  721  125 
(a),  (b),  (c).  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

36.  By  adding  new  §721.9487  to 
subpart  E  to  read  as  follows: 

§  721 .9487    Polymerized  rosin  amidoamine 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
genericaliy  as  Polvmerized  rusin 
amidoamine  (PMN  P-9t^0146)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  use  described  in 
paragraph  (d)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1).  and 

(c)(1). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  fb),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 


provisions  of  §721.185  apply  to  this 
section. 

37.  By  adding  new  §  721.9514  to 
subpart  E  to  read  as  follows: 

§  721 .9514    Ethyl  silicate,  reaction  products 
with  modified  alkoxysilane  salt  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
genericaliy  as  Ethyl  silicate,  reaction 
products  with  modified  alkoxysilane 
salt  (PMN  P-99-0157)  is  subject  to 
reporting  under  this  section  for  the 
signifK:ant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1),  and 

(0(1). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
applv  to  this  section  except  as  modified 
bv  this  paragraph. 

( 1 )  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section, 

38  By  adding  new  §721.9535  to 
subpart  E  to  read  as  follows: 

§721.9535    1,4-Dioxa-7,9-dithia-8- 
stannacycloundecane-5,11-dione,  8,8- 
dioctyl-. 

(a)  Chemical  substance  and 
signifitdnt  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
a  l,4-Dinxa-7,9-dithia-8- 
stannacvdoundecane-S.l  1-dione,  8,8- 
dioctyl-  (PMN  P-99-0093;  CAS  No. 
56875-68-4)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  use  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80(j)  and  (f). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
applv  to  this  section  except  as  modified 
bv  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 


(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  section. 

39.  By  adding  new  §  721.9670  to 
subpart  E  to  read  as  follows: 

§  721 .9670    Tetraaryltin  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
genericaliy  as  a  Tetraaryltin  (PMN  P- 
99-0198)  is  subject  to  reporting  under 
this  section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(g). 

(ii)  Release  to  water.  Requirements  as 
specified  §  721.90  (a)(4),  (b)(4),  and 
(c)(4)  (N=l  ppb). 

fb)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  (i).  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance, 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

40.  By  adding  new  §  721.9671  to 
subpart  E  to  read  as  follows: 

§  721 .9671    TriaryKIn  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
genericaliy  as  a  Triaryltin  (PMN  P-99- 
0199)  is  subject  to  reporting  under  this 
section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Industrial,  commercial,  and 

consumer  activities.  Requirements  as 

specified  in  §  721.80(g). 
(ii)  Release  to  water.  Requirements  as 

specified  §  721,90  (a)(4),  {b)(4),  and 

(c)(4)  (N-1  ppb). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  (i),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  102-117 

[FPMR  Amendment  G-116] 
RIN  3090-AH16 

Transportation  Management; 
Correction 

agency:  Office  of  Governmentwide 

Policy,  GSA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  errors 
contained  in  a  final  rule  appearing  in 
Part  V  of  the  Federal  Register  of  Friday, 
October  6,  2000  (65  FR  60060).  The  rule 
revised  the  Federal  Property 
Management  Regulations  (FPMR)  by 
moving  coverage  on  transportation  and 
traffic  management  into  the  Federal 
Management  Regulation  (FMR)  and 
adding  a  cross-reference  to  the  FPMR  to 
direct  readers  to  the  coverage  in  the 
FMR. 

EFFECTIVE  DATE:  October  6,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Allison,  Transportation 

Management  Policy  Division  (MTL), 

202-219-1729. 

SUPPLEMENTARY  INFORMATION:  In  rule 

document  00-25130  beginning  on  page 

60060  in  the  issue  of  Friday,  October  6, 

2000,  make  the  following  corrections: 

§102-117.25    [Corrected] 

1.  On  page  60062,  in  the  first  colimin, 
in  §  102-117.25,  in  the  definition  of 
"Agency",  paragraph  (4),  correct  "The 
Atomic  Energy  Commission"  to  read 
"The  Nuclear  Regulatory  Commission". 

§102-117.140    [Corrected] 

2.  On  page  60065,  in  the  first  column, 
in  §  102-117.140,  in  the  last  line,  correct 
the  URL  cite  to  read  "e-mail: 
cargo@marad.dot.gov". 

§102-117.170    [Corrected] 

3.  On  page  60065,  in  the  third 
column,  in  §  102-117. 170(b)(1),  in  the 
third  line,  remove  the  comma  after 

"NW." 

§102-117.220    [Corrected] 

4.  On  page  60066,  in  the  second 
column,  in  §  102-117.220,  in  the 
eleventh  line  from  the  top  of  the 
colunm,  correct  "Note  to  §-117-220"  to 
read  "Note  to  §  102-117-220". 

§102-117.250    [Corrected] 

5.  On  page  60067,  in  the  first  column, 
in  §  102-117. 250(b),  in  the  thirteenth 
line,  correct  the  URL  site  to  read 
"http://Mmrw.kc.gsa.gov/fsstt". 


Dated:  December  19,  2000. 
Michael  E.  Hopkins, 

Federal  Acquisition  Policy  Division.  Office 

of  Governmentwide  Policy. 
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HARRY  S.  TRUMAN  SCHOUVRSHiP 
FOUNDATION 

45  CFR  Part  1801 

Harry  S.  Truman  Scholarship 
Regulations 

AGENCY:  Harrj'  S.  Truman  Scholarship 

Foundation. 

ACTION:  Final  rule. 

summary:  The  following  are  the 
regulations  governing  the  annual 
competition  for  Harry  S.  Truman 
Scholarships  and  the  disbursement  of 
Scholar  payments.  The  regulations 
reflect  modifications  in  the  program 
adopted  by  the  Harry  S.  Truman 
Scholarship  Foimdation  on  November  2, 
2000.  Modifications  were  made  to 
clarify  and  make  explicit  policies  of  the 
Foundation  in  administering  the 
Tnunan  Scholarship  Program. 

This  regulation  describes  the 
procedures  to  be  followed  by 
individuals  who  apply  for  or  receive 
Harry  S.  Tnmian  Scholarships  and 
educational  institutions  which 
nominate  Scholarship  applicants,  as 
well  as  the  procedures  the  Foundation 
follows  in  selecting  Truman  Scholars 
and  in  administering  scholarships. 
EFFECTIVE  DATE:  January  19,  2001. 
ADDRESSES:  Harry  S.  Truman 
Scholarship  Foimdation,  712  Jackson 
Place,  N.W.,  Washington,  D.C.  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  H.  Blair,  (202)  395-4831.  E-mail. 
lblair@truman.gov. 
SUPPLEMENTARY  INFORMATION: 

0MB  has  determined  that  this 
regulation  is  not  a  significant  action 
requiring  its  review  under  Executive 
Order  12866. 1  hereby  certify  that  this 
regulation  does  not  apply  to  small 
businesses,  and  thus  will  have  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  regulation 
relates  to  the  Foimdation 's  management 
and  procedures,  and  thus  is  not  a  "rule" 
within  the  meaning  of  the  Congressional 
Review  Act,  5  U.S.C.  et  seq. 

List  of  Subjects  in  45  CFR  Part  1801 

Grant  programs — education, 
Scholarships  and  fellowships. 


Chapter  XVIII.  title  45  of  the  Code  of 
Federal  Regulations  is  amended  by 
revising  Part  1801  to  read  as  follows: 

PART  1801— HARRY  S.  TRUMAN 
SCHOU^RSHiP  PROGRAM 

Subpart  A — General 

Sec. 

1801.1  .Annual  Truman  Scholarship 
competition. 

1801.2  Truman  Scholars  are  selei  ted  fror 
qualified  applicants  from  ea(-h  State. 

1801.3  Students  eligible  for  nomination 

1801.4  Definitions. 

Subpart  B — Nominations 

1801.10  Nomination  by  institution  (it  higher 
education. 

1801.11  Annual  nomination. 

1801.12  Institutions  with  more  than  one 
[.ampus. 

1801.13  Two-vear  institutions. 

1801.14  Faculty  Representative 

1801.15  Submission  of  application  to  the 
Foundation. 

1801.16  Closing  date  for  receipt  of 
nominations. 

1801.17  Contents  of  application 

1801.18  Limitations  on  nominations. 

Subpart  C — The  Competition 

1801.20  Selection  of  finalists. 

1801.21  Evaluation  criteria. 

1801.22  Inter\iew  of  finalists  with  panel 

1801.23  Recommendation  by  panel. 

1801.24  Selection  of  Truman  Scholars  by 
the  Foundation. 

Subpart  D — Graduate  Study 

1801.30  Continuation  into  graduate  study. 

1801.31  .Approval  of  graduate  programs  by 
the  Foundation. 

1801.32  Eligible  institutions  and  degree 
programs. 

Subpart  E — Payments  to  finalists  and 
Scholars 

1801.40  Travel  expenses  of  finalists. 

1801.41  Scholarship  stipends. 

1801.42  Definition  of  "fee". 

1801.43  .Allowance  for  books. 

1801.44  .Allowance  for  room  and  board. 

1801.45  Deduction  for  benefits  from  other 
sources. 

Subpart  F — Payment  Conditions  and 
Procedures 

1801.50  .\ct;eptance  of  the  s(  holarship. 

1801.51  Report  at  the  beginning  of  eai  h 
term. 

1801.52  Payment  schedule. 

1801.53  Postponement  of  pavmi  nt 

1801.54  Annual  report. 

Subpart  G — Duration  of  Scholarship 

1801.60  Renewal  of  scholarship. 

1801.61  Termination  of  scholarship. 

1801.62  Recovery  of  scholarship  funds. 

Authority:  Pub,  L.  93-642.  88  Slat.  2276 
(20  U.S.C.  2001-2012). 
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Subpart  A — General 

§1801.1     Annual  Truman  Scholarship 
competition. 

Each  year,  the  Ham-  S.  Truman 
Scholarship  Foundation  carries  out  a 
nationwide  competition  to  select 
students  to  be  Truman  Scholars. 

§  1 801 .2    Truman  Scholars  are  selected 
from  qualified  applicants  from  each  State. 

(a)  At  least  one  Truman  Scholar  is 
selected  each  year  from  each  State  in 
which  there  is  a  resident  applicant  who 
meets  minimum  eligibility  criteria  as 
established  by  the  Foundation.  These 
minimum  eligibility  criteria  are  stated 
in  §§  1801.3.  1801.21  and  1801.23. 

(b)  As  used  in  this  part.  State  means 
each  of  the  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  considered  as  a  single  entity: 
Guam,  the  Virgin  Islands.  American 
Samoa,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  (The  Islands) 

§  1 801 .3    Students  eligible  for  nomination. 

A  student  is  eligible  to  be  nominated 
for  a  Truman  Scholarship  if  he  or  she: 

(a)  Is  a  junior-level  student  pursuing 
a  bachelor's  degree  as  a  full-time 
student  at  an  accredited  institution  of 
higher  education  and  will  receive  a 
baccalaureate  degree  the  following 
academic  year;  or.  is  a  full-time  senior 
level  student  from  the  Commonwealth 
of  Puerto  Rico  or  from  The  Islands; 

(b)  Has  an  undergraduate  field  of 
study  that  permits  admission  to  a 
graduate  program  leading  to  a  career  in 
public  service; 

(c)  Ranks  in  the  upper  quarter  of  his 
or  her  class;  and 

(d)  Is  a  U.S.  citizen,  a  U.S.  national, 
or  a  permanent  resident  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

§1801.4    Definitions. 

As  used  in  this  part: 

Academic  year  me^ns  the  period  of 
time,  typically  8  or  9  months  in  which 
a  full-time  student  would  normally 
complete  two  semesters,  three  quarters, 
or  the  eouivalent. 

Founaation  means  the  Harry  S. 
Truman  Scholarship  Foundation. 

Full-time  student  means  a  student 
who  is  carn.ing  a  sufficient  number  of 
credit  hours  or  their  equivalent  to 
secure  the  degree  or  certificate  toward 
which  he  or  she  is  working,  in  no  more 
time  than  the  length  of  time  normally 
taken  at  his  or  her  institution. 

Graduate  study  means  the  courses  of 
study  beyond  the  baccalaureate  level 
which  lead  to  an  advanced  degree. 

Institution  means  an  institution  of 
higher  education.  "Institution  of  higher 
education"  has  the  meaning  given  in 


section  1201(a)  of  the  Higher  Education 
Act  of  196.5  (20  U.S.C.  1141  (a)). 

Junior  means  a  student  who, 
following  completion  of  the  current 
academic  year,  has  one  more  year  of 
full-time  course  work  to  receive  a 
baccalaureate  degree. 

President  means  the  principal  official 
responsible  for  the  overall  direction  of 
the  operations  of  an  institution. 

Public  senice  means  employment  in: 
government  at  any  level,  the  uniformed 
ser\'ices,  public  interest  organizations, 
non-governmental  research  and/or 
educational  organizations,  public  and 
private  schools,  and  public  service 
oriented  non-profit  organizations  such 
as  those  whose  primary  purposes  are  to 
help  needy  or  disadvantaged  persons  or 
to  protect  the  environment. 

Resident  means  a  person  who  has 
legal  residence  in  the  State,  recognized 
under  State  law.  If  a  question  arises 
concerning  the  State  of  residence,  the 
Foundation  determines,  for  the 
purposes  of  this  program  of  which  State 
the  person  is  a  resident,  taking  into 
account  place  of  registration  to  vote, 
family's  place  of  residence,  home 
address  listed  for  school  registration, 
and  eligibility  for  "in-State"  tuition 
rates  at  public  institutions  of  higher 
education. 

Scholar  means  a  person  who  has  been 
selected  by  the  Foundation  as  a  Truman 
Scholar,  has  accepted  the  Scholarship 
and  agreed  to  the  conditions  of  the 
award,  and  is  eligible  for  Scholarship 
stipend(s). 

Senior  means  a  student  who  is  in  his 
or  her  last  year  of  study  before  receiving 
a  baccalaureate  degree. 

Term  means  the  period  which  the 
institution  uses  to  divide  its  academic 
year:  semester,  trimester,  or  quarter. 

Subpart  B — Nominations 

§  1801.10    Nomination  by  institution  of 
higher  education. 

To  be  considered  in  the  competition 
a  student  must  be  nominated  by  the 
institution  that  he  or  she  attends. 

§1801.11     Annual  nomination. 

(a)  Except  as  provided  in  §§  1801.11 
(b).  1801.12.  and  1801.24,  each 
institution  may  nominate  up  to  four 
students  annually.  Additionally,  a  four- 
year  institution  may  nominate  up  to 
three  currently  enrolled  juniors  who 
completed  their  first  two  college  years  at 
a  two-year  institution.  Nominees  may 
have  legal  residence  in  the  same  State 

as  the  institution  or  in  different  States. 

(b)  The  Foundation  may  announce 
each  year  in  its  Bulletin  of  Information 
or  on  its  website  (http:// 
www.truman.gov)  special  circumstances 


under  which  an  institution  may 
nominate  additional  candidates. 

(c)  All  nominations  must  be  made  by 
the  President  of  the  institution  or  the 
designated  Faculty  Representative. 

§  1 801 .1 2    Institutions  with  more  than  one 
campus. 

If  an  institution  has  more  than  one 
component      parately  listed  in  the 
current  edition  of  the  Directory  of 
Postsecondary  Institutions  published  by 
the  U.S.  Department  of  Education,  each 
component  will  be  considered  to  be  a 
separate  institution  under  this 
regulation,  and  each  may  nominate  up 
to  four  students.  However,  a  component 
that  is  organized  solely  for 
administrative  purposes  and  has  no 
students  may  not  nominate  a  student. 

§  1 801 .1 3    Two-year  institutions. 

If  an  institution  does  not  offer 
education  beyond  the  sophomore  level, 
the  institution  may  nominate  only 
students  who  have  completed  two  years 
at  that  institution  and  who  are  currently 
enrolled  as  full-time  juniors  at 
accredited  four- year  institutions. 
Faculty  Representatives  at  two-year 
institutions  may  submit  the  materials 
directly  to  the  Foundation  or  they  may 
forward  the  nomination  materials  to  the 
Faculty  Representative  of  the  four-year 
institution  attended  by  the  nominee. 

§  1 801 .1 4    Faculty  Representative. 

(a)  Each  institution  which  nominates 
a  student  must  give  the  Foundation  the 
name,  business  address,  and  business 
telephone  number  of  a  member  of  the 
faculty  or  administrator  who  will  serve 
as  liaison  between  the  institution  and 
the  Foundation. 

(b)  The  Faculty  Representative  is 
responsible  for  a  timely  submission  of 
all  nominations  and  supporting 
documentation. 

(c)  The  Foundation  delegates  the 
responsibility  to  the  Faculty 
Representative  to  establish  a  process  to 
publicize  the  scholarship,  recruit 
candidates,  select  nominees,  and  assist 
nominees. 

§  1801.15    Submission  of  application  to  the 
Foundation. 

To  nominate  a  student  for  the 
competition,  the  Faculty  Representative 
must  submit  the  completed  nomination 
packet  to  the  Foundation  as  provided  in 
§  1801.16.  The  Foundation  does  not 
accept  nominations  packets  directly 
from  students. 

§1801.16    Closing  date  for  receipt  of 
nominations. 

The  Foujidation  announces  in  its 
Bulletin  of  Information  and  in  the 
Federal  Register  and  posts  on  its 
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website  (http://www.truman,gov)  the 
date  and  address  at  which  the 
Foundation  must  receive  nominations. 
Nominations  not  received  by  this  date  at 
the  address  specified  will  not  be 
considered. 

§  1 801 .1 7    Contents  of  application. 

(a)  The  Foimdation  provides  a  form 
that  must  be  used  as  the  application. 

(b)  Each  application  must  include  the 
following: 

(1)  A  certification  of  nomination  and 
eligibility  signed  by  the  Faculty 
Representative; 

12)  A  completed  Tnunan  Scholarship 
Application  signed  by  the  nominee; 

(3)  A  policy  proposal  written  by  the 
nominee; 

(4)  A  current  official  college 
transcript;  and 

(5)  A  letter  of  nomination  from  the 
Faculty  Representative  and  three  letters 
of  recommendation. 

§  1 801 .1 8    Limitations  on  nominations. 

A  candidate  nominated  by  an 
institution  and  not  selected  as  a  Trrnnan 
Scholar  may  not  be  renominated  the 
following  year. 

Subpart  C— The  Competition 

§1801.20    Selection  of  Finalists. 

The  Fouindation  selects  Finalists  from 
the  students  who  are  nominated. 

§  1 801 .21     Evaluation  criteria. 

(a)  The  Foundation  appoints  a 
committee  to  select  finalists  from  the 
students  nominated  on  the  basis  of  the 
following  criteria: 

(1)  Extent  and  quality  of  community 
service  and  government  involvement; 

(2)  Leadership  record; 

(3)  Academic  performance  and 
writing  and  analytical  skills;  and 

(4)  Suitability  of  the  nominee's 
proposed  program  of  study  and  its 
appropriateness  for  a  leadership  career 
in  public  service. 

(b)  The  Foundation  selects  Finalists 
solely  on  the  basis  of  the  information 
required  under  §  1801.17. 

§  1 801 .22    Interview  of  FinalisU  with  panel. 

The  Foundation  invites  each  Finalist 
to  an  interview  with  a  regional  review 
panel.  Panels  evaluate  Truman  Finalists 
primarily  on: 

(a)  Leadership  potential  and 
conununication  skills; 

(b)  Likelihood  of  "making  a 
difference"  in  public  service;  and 

(c)  Intellectual  strength,  analytical 
abilities,  and  prospects  of  performing 
well  in  graduate  school. 

§  1 801 .23    ftecommendation  by  panel. 

(a)  Each  Panel  is  asked  to  recommend 
to  the  Board  of  Trustees  the  name  of  one 


candidate  from  each  state  in  the  region 
to  be  appointed  as  a  Truman  Scholar. 
The  Foundation  may  authorize  each 
regional  review  panel  to  recommend 
additional  Scholars  from  the  States  in 
its  region. 

(b)  A  panel's  recommendations  are 
based  on  the  material  required  under 
§  1801.17  and,  as  determined  in  the 
interview,  the  panel's  assessment  of 
each  Finalist  in  terms  of  criteria 
presented  in  §1801.22. 

(c)  In  the  event  that  a  regional  review 
panel  determines  that  none  of  the 
Finalists  from  a  state  meets  all  the 
requirements  expected  of  a  Truman 
Scholar,  it  does  not  provide  a 
recommendation.  The  Foundation  will 
carry  over  the  Scholarship  for  that  state 
making  two  Scholarships  available  the 
following  year. 

§  1 801 .24    Selection  of  Truman  Scholars  by 
the  Foundation. 

The  Foimdation  names  Truman 
Scholars  after  receiving 
recommendations  from  the  regional 
review  panels. 

Subpart  D — Graduate  Study 

§  1 801 .30    Continuation  into  graduate 
study. 

(a)  Only  Scholars  who  satisfactorily 
complete  their  undergraduate  education 
and  who  comply  with  §  1801.31  shall  be 
eligible  for  continued  Foujidation 
support  for  an  approved  program  of 
graduate  study. 

(b)  The  Foundation  does  not  conduct 
a  competition  for  graduate  scholarships 
and  does  not  add  new  Truman  Scholars 
at  the  graduate  level. 

§  1 801 .31    Approval  of  graduate  programs 
by  the  Foundation. 

(a)  By  December  1,  Scholars  desiring 
Foundation  support  for  graduate  study 
the  following  academic  year  must 
submit  a  proposed  program  of  graduate 
study  to  the  Foundation  for  approval. 
The  graduate  program  proposed  for 
approval  may  differ  from  that  proposed 
by  the  Scholar  when  nominated  for  a 
Truman  Scholarship.  Factors  to  be  used 
by  the  Foundation  in  considering 
approval  include  being  consistent  with; 

(1)  Field  of  study  initially  proposed  in 
the  Scholar's  Application; 

(2)  Graduate  school  programs  given 
priority  in  the  current  Bulletin  of 
Information; 

(3)  Undergraduate  educational 
program  and  work  experience  of  the 
Scholar;  and 

(4)  Preparation  specifically  for  a 
career  in  public  service. 

(b)  Foundation  approval  in  writing  of 
the  Scholar's  proposal  is  required  before 


financial  support  is  granted  for  graduate 
work. 

(c)  Scholars  must  include  in  their 
submission  to  the  Foundation  a 
statement  of  interest  in  a  career  in 
public  service  that  specifies  in  detail 
how  their  graduate  program  and  their 
overall  educational  and  work 
experience  plans  will  realistically 
prepare  them  for  their  chosen  career 
goal  in  government  or  elsewhere  in 
public  service. 

(d)  After  completing  his  or  her 
undergraduate  studies,  a  Scholar  each 
year  may  request  in  writing  a  deferral  of 
support  for  graduate  studies.  Deferrals 
must  be  requested  no  later  than  June  1 5 
for  the  succeeding  academic  year. 
Scholars  failing  to  request  a  year's 
deferral  and  to  receive  written  approval 
from  the  Foundation  may  lose  one  year 
of  funding  support  for  each  year  for 
which  they  fail  to  request  and  receive 
deferrals.  Total  deferrals  may  not  exceed 
four  years  unless  an  extension  is  granted 
in  writing  by  the  Foundation. 

§  1 801 .32    Eligible  institutions  and  degree 
programs. 

(a)  Truman  Scholars  at  the  graduate 
level  may  use  Foundation  support  to 
study  at  any  accredited  college  or 
luiiversity  in  the  United  States  or  abroad 
that  offers  graduate  study  appropriate 
and  relevant  to  their  public  ser\'ice 
career  goeJs. 

(b)  Tney  may  enroll  in  any  relevant 
graduate  program  for  a  career  in  public 
service. 

(c)  Foundation  support  for  graduate 
study  is  restricted  to  three  years  of  full- 
time  study. 

Subpart  E — Payments  to  Rnalists  and 
Scliolars 

§  1 801 .40    Travel  expenses  of  finalists. 

The  Foundation  will  provide  partial 
funding  for  intercity  round-trip 
transportation  from  the  finalist's 
nominating  institution  to  the  inter\'iew 
site.  The  Foundation  does  not  reimburse 
finalists  for  lodging,  meals,  local 
transportation,  or  other  expenses.  The 
Foundation  announces  the  terms  and 
conditions  of  support  on  its  website 
(http;//www. truman.gov)  and  in  the 
Bulletin  of  Information. 

§  1 801 .41     Scholarship  stipends. 

The  Scholarship  stipend  may  be  used 
only  for  eligible  expenses  in  the 
following  categories;  tuition,  fees, 
books,  and  room  and  board.  Payments 
from  the  Foundation  may  be  received  to 
supplement,  but  not  to  duplicate, 
benefits  received  by  the  Scholar  from 
the  educational  institution  or  from  other 
foundations  or  organizations.  The 
designated  benefits  received  from  all 
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sources  combined  may  not  exceed  the 
costs  of  tuition,  fees,  books,  and  room 
and  board  as  determined  by  the 
Foundation.  The  Foundation's  Bulletin 
of  Information,  current  at  the  time  of  the 
Scholar's  selection,  contains  additional 
information  about  the  terms  and 
conditions  of  scholarship  support. 

§1801.42    Definition  of  "fee". 

As  used  in  this  part,  fee  means  a 
t\'pical  and  usual  non-refundable  charge 
by  the  institution  for  a  service,  a 
privilege,  or  the  use  of  property  which 
is  required  for  a  Scholar's  enrollment 
and  registration. 

§  1 801 .43    Allowance  for  books. 

The  cost  allowance  for  a  Scholar's 
books  is  $1000  per  year,  or  such  higher 
amount  published  on  the  Foundation's 
website  (http://www.truman.gov). 

§  1 801 .44    Ailowaitce  for  room  and  board. 

The  cost  allowed  for  a  Schol<ir's  room 
and  board  is  the  amount  the  institution 
reports  to  the  Foundation  as  the  average 
cost  of  room  and  board  for  the  Scholar's 
institution,  given  the  type  of  housing 
the  Scholar  occupies. 

§  1 801 .45    Deduction  for  benefits  from 
other  sources. 

The  cost  allowed  for  a  Scholar's 
tuition,  fees,  books,  room  and  board 
must  be  reduced  to  the  extent  that  the 
cost  is  paid  by  another  organization,  or 
provided  for  or  waived  by  the  Scholar's 
institution. 

Subpart  F — Payment  Conditions  and 
Procedures 

§  1 801 .50    Acceptance  of  tlw  scholarship. 

To  receive  any  payment,  a  Scholar 
must  sign  an  acceptance  of  the 
scholarship  and  acknowledgement  of 
the  conditions  of  the  award  and  submit 
it  to  the  Foundation. 

§1801.51     Report  at  the  t>eginning  of  each 
tenn. 

(a)  To  receive  a  Scholarship  stipend, 
a  Scholar  must  submit  a  current 
transcript  and  Payment  Request  Form 
containing  the  following: 

(1)  A  statement  of  the  Scholar's  costs 
for  tuition,  fees,  books,  room  and  hoard: 

(2)  A  certification  by  an  authorized 
official  of  the  institution  that  the 
Scholar  is  a  full-time  student  and  is 
taking  a  course  of  study,  training,  or 
other  educational  activities  to  prepare 
for  a  career  in  public  service:  and  is  not 
engaged  in  gainful  employment  that 
interferes  with  the  Scholar's  studies; 
and 

(3)  A  certification  by  an  authorized 
official  of  the  institution  of  whether  the 
Scholar  is  in  academic  good  standing. 


(b)  At  the  begirming  of  each  academic 
year,  the  Scholar  must  have  his  or  her 
institution  submit  a  certified 
Educational  Expense  Fonn  containing 
the  following: 

( 1 )  A  certification  by  an  authorized 
official  of  the  institution  that  the 
Scholar's  statement  of  costs  for  tuition, 
fees,  books,  room  and  board  and  other 
expenses  required  for  the  academic  year 
is  accurate;  and 

(2)  A  certification  of  the  amounts  of 
those  costs  that  are  paid  or  waived  by 
the  institution  or  paid  by  another 
organization. 

§  1 801 .52    Payment  schedule. 

The  Foundation  will  pay  the  Scholar 
a  portion  of  the  award  of  the 
Scholarship  stipend  (as  described  in  the 
Foundation's  Bulletin  of  Information) 
after  each  report  submitted  under 
§1801.51. 

§  1 801 .53    Postponement  of  payment. 

(a)  A  Scholar  may  request  the 
Foundation  to  postpone  one  or  more 
payments  because  of  sickness  or  other 
circumstances. 

(b)  If  the  Foundation  grants  a 
ptjstponement.  it  may  impose 
conditions  as  it  deems  appropriate. 

§  1 801 .54    Annual  report. 

(a)  Scholars  with  remaining  eligibility 
for  scholarship  stipends  must  submit  no 
later  than  [uly  15  an  annual  report  to  the 
Foundation. 

(b)  The  annual  report  should  be  in 
narrative  form  and  cover:  courses  taken 
and  grades  earned;  courses  planned  for 
the  coming  year  if  Foundation  support 
will  be  requested:  public  service  and 
school  activities;  part-time  or  full-time 
employment  and  summer  employment 
or  internships;  and  achievements, 
awards  and  recognition,  publications  or 
significant  developments. 

(c)  Newly  selected  Scholars  are 
required  to  submit  by  the  July  15 
following  their  selection  an  annual 
report  updating  the  Foundation  on  their 
activities  and  accomplishments  since 
the  time  they  submitted  their 
applications  for  the  Truman 
Scholarship. 

Subpart  G — Duration  of  Scholarship 

§  1801.60    Renewal  of  scholarship. 

It  is  the  intent  (jf  the  Foundation  to 
provide  scholarship  awards  for  a  period 
not  to  exceed  a  total  of  four  academic 
years,  only  in  accordance  with  the 
regulations  established  by  its  Board  of 
Tnistees.  and  subject  to  an  annual 
review  for  compliance  with  the 
requirements  of  this  part. 


§  1 801 .61    Termination  of  scholarship. 

(a)  The  Foundation  may  suspend  or 
terminate  a  scholarship  under  the 
following  specific  conditions: 

(1)  Unsatisfactory  academic 
perfonnance  for  two  terms,  failure  to 
pursue  preparation  for  a  career  in  public 
service,  or  loss  of  interest  in  a  career  in 
public  service; 

(2)  Failiu-e  to  meet  the  criteria  in 

§  1801.3(d).  §  1801.30(a)  §  1801.31(a) 
and  (b).  or  §1801.51; 

(3)  Failure  to  submit  a  report  or 
request  required  by  the  Foundation  or 
providing  false,  misleading,  or 
materially  incomplete  information  on 
any  report,  payment  request  or  other 
submission  to  the  Foundation;  or 

(4)  Failure  to  begin  use  of  the  graduate 
portion  of  the  scholarship  within  four 
years  of  the  date  of  receipt  of  a 
baccalaureate  degree  unless  granted  an 
extension  in  writing  by  the  Foundation. 

(b)  Before  it  terminates  a  scholarship, 
the  Foundation  will  notify  the  Scholar 
of  the  proposed  action  and  will  provide 
an  opportiuiity  to  be  heard  with  respect 
to  the  grounds  for  termination. 

§  1 801 .62    Recovery  of  scholarship  funds. 

(a)  When  a  Truman  Scholarship  is 
terminated  for  any  reason,  the  Scholar 
must  return  to  the  Foundation  any 
stipend  funds  which  have  not  yet  been 
spent  or  which  the  Scholar  may  recover. 

(b)  A  Scholar  who  fails  for  any  reason 
to  complete,  as  a  full-time  student,  a 
school  term  for  which  he  or  she  has 
received  a  Foundation  stipend,  must 
return  the  amount  of  that  stipend  to  the 
Foundation.  The  Foundation  may  waive 
this  requirement  upon  application  by 
the  Scholar  showing  good  cause  for 
doing  so. 

Dated:  December  14.  2000. 
Louis  H.  Blair, 

Executive  Secretary. 

|FR  Doc.  00-32638  Filed  12-22-00:  8:45  am| 

BILLING  CODE  6820-AB-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2828;  MM  Docket  No.  97-252;  RM- 
9602] 

Radio  Broadcasting  Services; 
Columbia  City,  Florida 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  In  response  to  a  partial  appeal 
of  the  Report  and  Order.  64  FR  70671 
(December  17, 1999)  in  this  proceeding, 
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this  document  overrules  the  conclusion 
in  the  Report  and  Order  that  Columbia 
City,  Florida,  is  not  a  commimity 
entitled  to  a  broadcast  allotment 
piu-suant  to  Section  307(b)  of  the 
Commimications  Act  of  1934,  as 
amended.  This  document  finds  that 
Columbia  City,  Florida,  is  a  community 
entitled  to  a  broadcast  allotment  and 
allots  Channel  243A  to  Columbia  City, 
Florida,  as  the  community's  first  local 
broadcast  service.  The  coordinates  for 
that  channel  are  30-04-12  North 
Latitude  and  82-41-42  West  Longitude. 

DATES:  Effective  January  29,  2001.  A 
filing  window  for  Channel  243A  at 
Columbia  City,  Florida,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  that 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  Order. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  97-252,  adopted  December 
6,  2000,  and  released  December  15,, 
2000.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  at  Portals  II,  CY-A257,  445  12th 
Street,  SW,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  located  at  1231  20th  Street,  NW., 
Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Part  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 
73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
bv  adding  Columbia  City,  Channel 
243A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  00-32790  Filed  12-22-00;  8:45  am] 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 
49  CFR  Part  199 

[Docket  RSPA-97-2995;  Notice  8] 

Research  and  Special  Programs 
Administration 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Notice  of  random  drug  testing 
rate. 

SUMMARY:  Each  year,  a  minimiun 
percentage  of  covered  pipeline 
employees  must  be  randomly  tested  for 
illegal  drugs.  The  percentage,  either  50 
percent  or  25  percent,  depends  on  the 
positive  rate  of  random  testing  reported 
to  RSPA  in  the  previous  year.  In 
accordance  with  applicable  standards, 
we  have  determined  that  the  positive 
rate  of  random  testing  reported  this  year 
for  testing  in  calendar  year  1999  was 
less  than  1.0  percent.  Therefore,  in 
calendar  year  2001,  the  minimum 
annual  percentage  rate  for  random  drug 
testing  is  25  percent  of  covered 
employees. 

DATES:  Effective  Januar>'  1,  2001, 
through  December  31,  2001,  at  least  25 
percent  of  covered  employees  must  be 
randomly  drug  tested. 
FOR  FURTHER  INFORMATION  CONTACT:  L.M. 
FiUTOw;  phone  (202)  366-^559. 
SUPPLEMENTARY  INFORMATION:  Operators 
of  gas,  hazardous  liquid,  and  carbon 
dioxide  pipelines  and  operators  of 
liquefied  natxiral  gas  facilities  must 
annually  submit  Management 
Information  System  (MIS)  reports  of 
drug  testing  done  in  the  previous 
calendar  year  (49  CFR  199.25(a)).  One  of 
the  uses  of  this  information  is  to 
calculate  the  minimum  annual 
percentage  rate  at  which  operators  must 
randomly  drug  test  all  covered 
employees  during  the  next  calendar  year 
(49  CFR  199.11(c)(2)).  If  the  minimum 
annual  percentage  rate  for  random  drug 
testing  is  50  percent,  we  may  lower  the 
rate  to  25  percent  if  we  determine  that 
the  positive  rate  reported  for  random 
tests  for  two  consecutive  calendar  years 
is  less  than  1.0  percent  (49  CFR 
199.25(c)(3)).  If  the  minimum  annual 
percentage  rate  is  25  percent,  we  will 
increase  the  rate  to  50  percent  if  we 
determine  that  the  positive  rate  reported 
for  random  tests  for  any  calendar  year 
is  equal  to  or  greater  than  1.0  percent 
(49  CFR  199.25(c)(4)).  Part  199  defines 
"positive  rate"  as  "the  number  of 
positive  results  for  random  drug  tests 
*   *   *  plus  the  number  of  refusals  of 
random  tests  *   *   *,  divided  by  the  total 
niunber  of  random  drug  tests  *   *   *  plus 


the  number  of  refusals  of  random 
tests.   *   *   *" 

Through  calendar  year  1996,  the  • 
minimum  armual  percentage  rate  for 
random  drug  testing  in  the  pipeline 
industry  was  50  percent  of  covered 
employees.  Based  on  MIS  reports  of 
random  testing  done  in  1994  and  1995, 
we  lowered  the  minimum  rate  from  50 
to  25  percent  for  calendar  vear  1997  (61 
FR  60206;  November  27.  1996).  The 
minimum  rate  remained  at  25  percent  in 
calendar  years  1998  (62  FR  59297;  Nov. 
3.  1997),  1999  (63  FR  58324;  Oct.  30. 
1998),  and  2000  (64  FR  66788;  Nov.  30. 
1999). 

Using  the  MIS  reports  received  this 
year  for  drug  testing  done  in  1999,  we 
calculated  the  positive  rate  of  random 
testing  to  be  0.7  percent.  Since  the 
positive  rate  continues  to  be  less  than 
1.0  percent,  we  are  announcing  that  the 
minimum  armual  percentage  rate  for 
random  drug  testing  is  25  percent  of 
covered  employees  for  the  period 
Januarv  1,  2001,  through  December  31, 
2001.  " 

Authority:  49  U.S.C.  5103.  60102.  60104. 
60108.60117,  and  60118:  49  CFR  1.53. 

Issued  in  Washington.  DC,  on  December 
19.  2000. 
Riciiard  D.  Huriaux, 

Manager.  Regulations.  Office  of  Pipeline 

Safety. 

|FR  Doc.  00-32854  Filed  12-22-00:  8:45  am] 

BILUNG  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  573 

[Docicet  No.  NHTSA-2000-8509] 

RIN2127-AI23 

Motor  Vehicle  Safety;  Reporting  the 
Sale  or  Lease  of  Defective  or  Non- 
Compliant  Tires 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  This  interim  final  rule 
implements  Section  3(c)  of  the 
Transportation  Recall  Enhancement, 
Accountability,  and  Documentation  Act 
(the  TREAD  Act).  Section  3(c)  directs  us 
to  issue  a  final  rule  by  January  30,  2001, 
implementing  that  Act's  requirement  of 
the  submission  of  reports  concerning 
sales  and  leases  of  defective  or 
noncompliant  tires  by  certain  persons. 
Accordingly,  we  are  publishing  a  rule 
requiring  any  person  who  knowingly 
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and  willfully  sells  or  leases  for  use  on 
a  motor  vehicle  a  defective  tire  or  a  tire 
not  in  compliance  with  applicable 
safety  standards  and  has  actual 
knowledge  that  the  manufacturer  of 
such  tire  has  notified  its  dealers  of  such 
defect  or  noncompliance,  to  report  that 
sale  or  lease  to  NHTSA 
DATES:  Effective  date:  This  rule  is 
effective  januan,-  25,  2001. 

Comments:  Comments  must  be 
received  on  or  before  February  26,  2001. 
ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management,  Room  PL-401.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  You  may  also  submit  your 
comments  electronically  by  logging  onto 
the  Dockets  Management  System 
website  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
document  electronically. 

Regardless  oThow  you  submit  your 
comments,  you  should  mention  the 
docket  number  of  this  document  in  our 
comments. 

You  may  call  Docket  Management  at 
202-366-9324.  You  may  visit  the 
Docket  from  10  a.m  to  5  p.m  .  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  T.  Timian,  Office  of  Chief 
Counsel,  NCC-10,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SVV.,  Washington,  DC 
20590.  telephone  (202)  366-5263. 
SUPPtEMENTARY  INFORMATION: 

Background 

On  November  1,  2000,  the  TREAD 
Act,  Public  Law  106—114,  was  enacted. 
The  statute  was,  in  part,  a  response  to 
congressional  concerns  related  to 
manufacturers'  inadequate  reporting  to 
NHTSA  of  information  regarding 
possible  defects  in  motor  vehicles  and 
motor  vehicle  equipment,  with  specific 
reference  to  tires  The  TREAD  Act 
directs  the  Secretarv'  of  Transportation 
("the  Secretary")  to  issue  various  rules 
to  improve  reporting  of  information  that 
is  or  could  be  related  to  defects  and 
noncompliances  with  applicable 
Federal  motor  vehicle  safety  standards. 
The  authority  to  carr>"  out  Chapter  301 
of  Title  49  of  the  United  States  Code, 
under  which  the  rules  directed  by  the 
TREAD  Act  are  to  be  issued,  has  been 
delegated  to  NHTSA's  Administrator 
pursuant  to  49  CFR  1.50. 

Under  pre-TREAD  law,  49  U.S.C 
30120(i),  when  a  manufacturer  of  a 
motor  vehicle  or  replacement 
equipment  has  notified  a  dealer 
(including  a  retailer  of  motor  vehicle 
equipment)  that  a  new  motor  vehicle  or 
new  item  of  replacement  equipment 


does  not  comply  with  a  safety  standard 
or  contains  a  safety-related  defect,  the 
dealer  mav  not  sell  or  lease  the 
noncompliant  or  defective  vehicle  or 
equipment,  absent  certain  exceptions. 
Section  30120(i)  does  not  apply  to  the 
sale  or  lease  of  used  vehicles  or 
equipment,  and  there  had  been  media 
reports  during  congressional 
consideration  of  the  bill  that  eventually 
was  adopted  as  the  TREAD  Act  that 
some  persons  were  selling  defective 
Firestone  ATX  or  Wilderness  tires  that 
had  been  returned  to  dealers  for 
replacement  tires  under  an  ongoing 
safety  recall.  Although  Congress  chose 
not  to  explicitly  prohibit  such  sales,  it 
imposed  the  reporting  requirement 
contained  in  Section  3(c)  of  the  TREAD 
Act. 

Section  3(c)  of  the  TREAD  Act  adds 
a  new  subsection  (n)  to  49  U.S.C.  30166. 
That  subsection  directs  NHTSA  to  issue, 
within  90  days  of  enactment,  a  final  rule 
requiring  any  person  who  knowingly 
and  willfully  sells  or  leases  for  use  on 
a  motor  vehicle  a  defective  tire  or  a  tire 
which  is  not  compliant  with  an 
applicable  tire  safety  standard,  with 
actual  knowledge  that  the  manufacturer 
of  such  tire  has  notified  its  dealers  of 
such  defect  or  noncompliance  as 
required  under  49  U.S.C.  30118(c)  or  as 
required  by  an  order  under  49  U.S.C. 
301 18(b).  to  report  that  sale  or  lease  to 
NHTSA.'  Under  30166(n)(2),  reporting 
of  such  sales  or  leases  is  not  required 
where:  (A)  Prior  to  delivery  of  any  such 
tire  pursuant  to  a  sale  or  lease,  the 
defect  or  noncompliance  is  remedied  as 
required  under  49  U.S.C.  30120:  or  (B) 
notification  of  the  defect  or 
noncompliance  is  required  pursuant  to 
an  order  issued  under  section  30118(b), 
but  enforcement  of  the  order  is 
restrained  or  the  order  is  set  aside  in  a 
civil  action  to  which  49  U.S.C.  30121(d) 
applies. 

Under  49  U.S.C.  30165,  as  amended 
by  section  3(a)  of  the  TREAD  Act,  a 
person  who  violates  section  30166  or  a 
regulation  promulgated  thereunder, 
including  the  requirement  being 
promulgated  today,  is  liable  for  civil 
penalties  of  up  to  $5,000  per  violation 


•  .Section  30118(c)  requires  manufacturers  of 
motor  vehicles  or  R<]uipment  to  provide  notification 
of  safetv-related  defe(  ts  or  n<m(  ompliances  with 
motor  vehicle  safety  standards  to  NHTSA.  as  well 
as  to  the  owners,  purchasers  and  dealers  of  the 
vehicle  or  equipment 

Section  JO  1 18(b)  authorizes  the  Secretary  to  make 
a  final  decision  that  a  motor  vehicle  or  equipment 
contains  a  safetv-n'lated  defect  and/or  does  not 
complv  with  an  applicable  motor  vehicle  safety 
standard  and.  in  that  event,  order  the  manufacturer 
to  give  notification  of  the  defect  or  noncompliance 
to  owners,  purchasers,  and  dealers  of  the  vehicle  or 
equipment,  and  order  the  manufacturer  to  remedy 
the  ilefect  or  noncompliance  without  Lharge 


per  day,  with  a  maximum  penalty  for  a 
related  series  of  daily  violations  of 
$15,000,000. 

In  order  to  implement  the  statutorily- 
mandated  final  rule  concerning  the 
reporting  of  knowing  and  willful  sales 
or  leases  of  defective  or  noncompliant 
tires,  we  are  amending  49  CFR  Part  573 
to  add  a  new  section  573.10.  Below  is 
a  brief  suimnary  and  explanation  of 
particular  requirements  of  today's  rule. 

Who  Will  Be  Required  to  Comply  With 
§573.10 

Subsection  30166(n)  provides  that  the 
final  rule  shall  require  "any  person  who 
knowingly  and  willfully  sells  or  leases 
for  use  on  a  motor  vehicle  a  defective 
tire  or  a  tire  which  is  not  compliant 
with  an  applicable  tire  safety  standard 
*   *   *  to  report  such  sale  or  lease  to  the 
Secretary."  (emphasis  added).  In  this 
subsection.  Congress  chose  to  use  the 
general  terms  "any  person,"  as  opposed 
to  the  more  restricted  categories  of 
"manufacturer"and  "dealer"  used 
elsewhere  within  Section  30166  and 
Chapter  301.  In  view  of  the  breadth  of 
the  terms  "any  person,"  the  subsection 
will  not  be  limited  to  persons  in 
particular  classes  or  categories.  Thus, 
the  rule's  reporting  requirements  will 
apply  to  the  actions  of  all  persons, 
including  individuals  and  entities  such 
as  corporations. 

To  be  covered  by  the  rule,  however, 
the  person  must  engage  in  certain 
activities  regarding  tires.  Subsection 
30166{n)  and  the  rule  apply  to  all  tires 
used  on  motor  vehicles,  including  both 
new  and  used  tires.  Thus,  unlike  the 
limits  in  sub.section  30120(i),  subsection 
30166(n)  is  not  limited  to  new  tires,  and 
includes  tires  that  are  returned  to 
dealers  or  other  parties  for  replacement 
as  part  of  a  safety  recall. 

The  activities  that  are  covered  by  the 
statute  and  the  rule  are  selling  or  leasing 
a  defective  or  noncompliant  tire  "for  use 
on  a  motor  vehicle"  (emphasis  added). 
Congress'  terminology  in  requiring 
reports  from  persons  who  sell  or  lease 
such  tires  "for  use  on  a  motor  vehicle" 
effectively  limits  the  applicability  of  the 
reporting  requirement.  Today's  rule 
accordingly  requires  reports  from  those 
persons  who  sell  or  lease  defective  or 
noncompliant  tires  for  use  on  a  motor 
vehicle,  but  not  from  persons  who  sell 
or  lease  a  new  or  used  vehicle  with  a 
defective  or  noncompliant  tire.^  Thus, 
for  example,  a  motor  vehicle  dealer  is 
not  subject  to  the  reporting 
requirements  of  today's  rule  except  with 
respect  to  tires  that  the  dealer  sells  or 


-  As  noted  above,  the  sale  or  lease  of  a  new 
vehicle  with  a  defective  or  noncompliant  tire  is 
already  prohibited  by  49  I'.S.C.  30120(i). 


leases  separately  from  a  vehicle. 
Similarly,  motor  vehicle  lessors  and 
motor  vehicle  rental  companies  are  not 
subject  to  the  rule  because  these  groups 
are  not  selling  or  leasing  tires  for  use  on 
motor  vehicles,  but  rather  are  selling 
and  leasing  vehicles.  Thus,  we  would 
expect  that  today's  rule  will  generally 
apply  to  tire  retailers,  including 
individuals. 

To  be  covered  by  the  reporting 
requirement,  the  person  must  have 
"actual  knowledge  that  the 
manufacturer  of  such  tire  has  notified 
its  dealers  of  such  defect  or 
noncompliance*  *  *" Thus, the 
person  need  not  have  received  the 
defect  or  noncompliance  notification 
directly  from  the  manufacturer.  It  is 
sufficient  the  person  have  actual 
knowledge  that  the  notification  was 
made  to  dealers. 

Employers,  principals  and  other 
persons  who  are  legally  accountable  for 
the  actions  of  their  employees  or  agents 
are  also  subject  to  §  573.10,  and  are 
required  to  report  any  covered  sales  or 
leases  that  their  employees  or  agents 
cause  while  acting  within  the  scope  of 
their  employment  or  agency. 
Compliance  with  §  573.10  is  required 
regardless  of  whether  the  covered  sale 
or  lease  was  or  was  not  approved  or 
ratified  by  the  legally  responsible  party. 
Therefore,  for  example,  if  an  employee 
of  a  tire  retailer  sells  or  leases  a  tire  that 
is  defective  or  not  in  compliance  with 
an  applicable  safety  standard,  both  the 
employee  and  the  tire  retailer  would  be 
obligated  to  report  the  sale,  and  both 
would  be  accoiuitable  if  the  sale  is  not 
reported  or  reported  in  a  manner  not  in 
compliance  with  §573.10.  Only  one 
report  per  covered  sale  or  lease  is 
required,  so  that  in  the  example  above 
either  the  employee  or  the  retailer  could 
file  a  report. 

Timing  of  Reports  Under  §  573.10 

Reports  required  to  be  submitted 
pursuant  to  573.10  must  be  mailed  and/ 
or  submitted  to  NHTSA  no  more  than 
five  working  days  after  the  person  to 
whom  the  tire  was  sold  or  leased  took 
possession  of  the  tire.  We  have  chosen 
a  five-day  rule  consistent  .with  current 
49  CFR  573.5,  which  requires  defect  and 
noncompliance  information  reports  to 
be  submitted  within  the  same  time 
frame.  A  five-day  rule  was  also  chosen 
in  order  to  ensure  the  prompt  reporting 
of  covered  sales  or  leases  and  to 
facilitate  prompt  follow  up  by  the 
agency. 

Reports  must  be  submitted  by  any 
means  which  permits  the  sender  to 
verify  promptly  that  the  report  was  in 
fact  received  by  NHTSA  and  the  day  it 
was  received  by  NHTSA. 


What  Information  Will  Be  Required  in 
a  Report  Submitted  Pursuant  to 
§573.10 

Reports  submitted  pursuant  to  section 
573.10  must  contain  the  following 
information,  to  the  extent  available  to 
the  reporting  person:  (1)  A  statement 
that  the  report  is  being  provided 
pursuant  to  section  573.10  regarding  the 
sale  or  lease  of  a  defective  or 
noncompliant  tire;  (2)  the  name,  address 
and  telephone  number  of  the  person 
who  purchased  or  leased  the  tire;  (3)  the 
name  of  the  manufacturer  of  the  tire;  (4) 
the  tire's  brand  name,  model  name,  and 
size;  (5)  the  tire's  DOT  identification 
number  (this  is  an  alphanumeric  code, 
imique  to  each  tire,  located  on  the 
sidewall  of  a  tire);  (6)  the  date  of  sale  or 
lease;  and  (7)  the  name,  address,  and 
telephone  number  of  the  seller  or  lessor. 
Each  report  must  be  dated  and  signed, 
with  the  name  of  the  person  printed  or 
typed  below  the  signature.  For 
corporations,  the  official  position  of  the 
individual  signing  the  report  on  behalf 
of  the  corporation  must  also  be 
provided. 

"Available"  information  includes  all 
information  that  a  person  who  sells  or 
leases  a  defective  or  noncompliant  tire 
has  within  his  or  her  possession  or 
control,  or  could  obtain  using 
reasonable  and  diligent  effort,  as  of  the 
time  of  the  report.  Any  person  subject 
to  §  573.10  is  expected  to  take 
reasonable  and  diligent  measures  to 
learn  or  develop  any  information 
required  to  be  reported  of  which  he  or 
she  was  not  aware  or  did  not  have  in  his 
or  her  immediate  custody  at  the  time  of 
the  sale. 

Regulatory  Analyses  and  Notices 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

We  have  considered  the  impact  of  this 
rulemaking  action  imder  E.O.  12866  and 
the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  was  not  reviewed  under 
E.O.  12866,  "Regulatory  Planning  and 
Review."  This  rulemaking  is  not 
considered  "significant"  imder  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
impacts  of  this  rule  are  expected  to  be 
so  minimal  as  not  to  warrant 
preparation  of  a  full  regulatory 
evaluation  because  this  provision  only 
involves  reporting  and  the  incidence  of 
covered  sales  and  leases  of  defective  or 
noncompliant  tires  is  expected  to  be 
small. 

2.  Regulatory  Flexibility  Act 

We  have  also  considered  the  impacts 
of  this  notice  imder  the  Regulatory 


Flexibility  Act.  I  certify  that  this  rule 
will  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  impacts  of  this  rule  are 
expected  to  be  so  minimal  as  not  to 
warrant  preparation  of  a  full  regulatory 
evaluation  because  this  provision  only 
involves  reporting  and  the  incidence  of 
covered  sales  and  leases  of  defective  or 
noncompliant  tires  is  expected  to  be 
small. 

3.  National  Environmental  Policy  Act 

We  have  analyzed  this  proposal  under 
the  National  Environmental  Policy  Act 
and  determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

4.  Paperwork  Reduction  Act 

NHTSA  has  determined  that  this 
interim  final  rule  will  impose  new 
collection  of  information  bin-dens 
within  meaning  of  the  Paperwork 
Reduction  Act  of  1995  (PRA).  Pursuant 
to  5  CFR  1320.13  Emergency  processing, 
NHTSA  is  asking  OMB  for  a  temporary 
emergency  clearance  for  this  collection. 
In  this  interim  final  rule,  NHTSA  begins 
the  process  of  requesting  a  3-year 
clearance  for  this  collection. 

Under  the  PRA,  before  an  agency 
submits  a  proposed  collection  of 
information  to  OMB  for  approval,  it 
must  publish  a  document  in  the  Federal 
Register  providing  a  60-day  comment 
period  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  OMB's  regulations,  (5 
CFR  1320.8(d)),  an  agency  must  ask  for 
public  comment  on  the  following: 

(i.)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  vnU  have  practical  utility; 

(ii.)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assinnptions  used; 

(iii.)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv.)  How  to  minimize  the  biu-den  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
coimnent  on  the  collection  of 
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information — i.e..  the  reporting 
requirement —  in  this  interim  final  rule. 

Reporting  the  Sale  or  Lease  of  Defective 
or  Noncompliant  Tire 

Type  of  Request — New 

OMB  Clearance  S'umber — No 
clearance  number  has  been  provided  for 
this  collection. 

Form  \umber — This  proposed 
collection  of  information  would  not  use 
any  standard  forms. 

Requested  Expiration  Date  of 
Approval — Three  years  from  the  date  of 
the  approval  of  the  collection. 

Summary  of  the  Collection  of 
Information — Any  person  required  to 
report  the  sale  or  lease  of  a  defective  or 
noncompliant  tire  as  prescribed  under 
this  rule  will  be  required  to  report  the 
following  information  to  NHTSA:  (U  A 
statement  that  the  report  is  being 
submitted  pursuant  to  49  CFR  573.10(a): 
(2)  the  name,  address  and  phone 
number  of  the  person  who  purchased  or 
leased  the  tire;  (3)  the  name  of  the 
manufacturer  of  the  tire;  (4)  the  tire's 
brand  name,  model  name,  and  size;  (5) 
the  tire's  DOT  identification  number;  (6) 
the  date  of  the  sale  or  lease;  and  (7)  the 
name,  address,  and  telephone  number  of 
the  seller  or  lessor. 

Description  of  the  Seed  for  the 
Information  and  Use  of  the 
Information — This  information 
collection  was  mandated  by  Section  3(c) 
of  the  TREAD  Act.  The  information 
collected  will  provide  NHTSA  with 
basic  information  relating  to  the 
defective  or  noncompliant  tire  that  was 
sold  or  leased,  such  as  the  identities  of 
both  the  seller  and  purchaser  of  the 
defective  or  noncompliant  tire  and  a 
description  of  the  tire.  We  anticipate 
using  this  information  to  do  any  of  the 
following:  Investigate  the  sale  or  lease  of 
the  tire;  inform  the  purchaser  of  the  tire 
of  the  existence  of  a  defect  or 
noncompliance;  and/or  facilitate  the 
providing  of  a  remedy  to  the  purchaser 
of  the  tire. 

Description  of  the  Likely  Respondents, 
Including  Estimated  \umber  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information — This  new- 
collection  of  information  would  apply 
to  any  person  who  knowingly  and 
willfully  sells  or  leases  a  defec:tive  or 
noncompliant  tire  for  use  on  a  motor 
vehicle,  with  actual  knowledge  that  the 
manufacturer  of  the  tire  has  notified 
dealers  of  the  defect  or  noncompliance. 
Thus,  the  collection  of  information 
applies  to  tire  dealers,  including  tire 
retailers.  The  collection  of  information 
does  not  apply  to  the  sale  or  lease  of 
new  or  used  vehicles  which  have  placed 
upon  them  defective  or  noncompliant 
tires.  It  also  does  not  apply  to  ordinarv' 


leasing  activities  of  motor  vehicle 
lessors  or  motor  vehicle  rental 
companies. 

We  estimate  that  there  will  be 
relatively  few  sales  or  leases  of  defective 
or  noncompliant  tires  and  therefore 
relatively  few  persons  subject  to  this 
new  collection  of  information.  We 
estimate  the  number  of  reports  that  will 
be  submitted  will  be  less  than  10. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burdens 
Resulting  From  the  Collection  of 
Information — As  stated  before,  we 
estimate  that  no  more  than  nine  persons 
a  year  would  be  subject  to  this  new 
reporting  requirement.  We  estimate  that 
it  will  take  no  longer  than  one-half  of 
one  hour  for  a  person  to  compile  and 
submit  the  information  we  are  requiring 
to  be  reported.  Therefore,  the  total 
burden  hours  on  the  public  per  year  is 
estimated  to  be  a  maximum  of  4.5  hours. 

Since  nothing  in  this  rule  would 
require  those  persons  required  to  submit 
reports  pursuant  to  this  rule  to  keep 
copies  of  any  records  or  reports 
submitted  to  us,  recordkeeping  costs 
imposed  would  be  zero  hours  and  zero 
costs. 

5.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  on 

"Federalism  "  requires  us  to  develop  an 
accountable  process  to  ensure 

"meaningful  and  timely  input"  by  State 
and  local  officials  in  the  development  of 

"regulat(jr\  policies  that  have 
federalism  implications.  "  The  E.O. 
defines  this  phrase  to  include 
regulations  "that  have  substantial  direct 
efftH;ts  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  "  This 
rule,  which  requires  the  reporting  of 
knowing  and  willful  sales  or  leases  of 
defective  or  noncompliant  tires  where 
the  person  selling  or  leasing  the  tire  has 
actual  knowledge  that  the  manufacturer 
of  such  a  tire  has  notified  its  dealers  of 
that  defect  or  noncompliance  pursuant 
to  either  section  30118(c)  or  30118(b)  of 
the  Safety  Act.  will  not  have  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
g(jvernment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132.  This  rule  making  does  not 
have  those  implications  because  it 
applies  to  those  persons  who  sell  or 
lease  defective  or  noncompliant  tires, 
and  not  to  the  States  or  local 
governments. 


6.  Civil  Justice  Reform 

This  rule  does  not  have  a  retroactive 
or  preemptive  effect.  Judicial  review  of 
the  rule  may  be  obtained  pursuant  to  5 
U.S.C.  702.  That  section  does  not 
require  that  a  petition  for 
reconsideration  be-filed  prior  to  seeking 
judicial  review. 

7  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribunal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  Because  this  rule  will 
not  have  a  $100  million  annual  effect, 
no  Unfunded  Mandates  assessment  is 
necessary  and  one  will  not  be  prepared. 

Plain  Language 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1, 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  Application  of 
the  principles  of  plain  language 
includes  consideration  of  the  following 
questions: 
— Have  we  organized  the  material  to  suit 

the  public's  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

understand? 
— Would  more  (but  shorter)  sections  be 

better? 
— Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 
— What  else  could  we  do  to  make  the 

rule  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  rule. 

Interim  Final  Rule 

NHTSA  is  promulgating  this 
regulation  as  an  interim  final  rule  to 
comply  with  Section  3(c)'s  mandate  that 
the  final  rule  be  issued  "within  90  days 
of  the  enactment  of  the  [TREAD  Act]." 
As  an  interim  final  rule,  the  regulation 
will  be  effective  30  days  after  the  date 
of  publication  in  the  Federal  Register. 
However,  as  described  below,  comments 
may  be  submitted  for  a  period  of  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  NHTSA  will  review 
and  respond  to  all  timely  comments,  as 
appropriate. 


Submission  of  Comments 

How  Can  I  Influence  NHTSA's  Thinking 
on  This  Rule? 

In  developing  this  interim  final  rule, 
we  tried  to  address  the  anticipated 
concerns  of  all  our  stakeholders.  Your 
comments  will  help  us  improve  this 
rule.  We  invite  you  to  provide  different 
views  on  it,  new  approaches  we  have 
not  considered,  new  data,  how  this  rule 
may  affect  you,  or  other  relevant 
information.  Your  comments  will  be 
most  effective  if  you  follow  the 
suggestions  below: 

Ebcplain  your  views  and  reasoning  as 
clearly  as  possible. 

•  Provide  solid  information  to 
support  yoiu"  views. 

•  If  you  estimate  potential  nimibers  or 
reports  or  costs,  explain  how  you 
arrived  at  the  estimate. 

•  Tell  us  which  parts  of  the  rule  you 
support,  as  well  as  those  with  which 
you  disagree. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Refer  your  comments  to  specific 
sections  of  the  rule,  such  as  the  units  or 
page  numbers  of  the  preamble,  or  the 
regulatory  sections. 

•  Be  sure  to  include  the  name,  date, 
and  docket  number  with  your 
comments. 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  docimient  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  dociunents 
to  your  conunents.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Dockets  Management  System 
website  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
docmnent  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed. 


stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel  (NCC-30),  NHTSA,  at  the 
address  given  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  you 
should  submit  two  copies,  from  which 
you  have  deleted  the  claimed 
confidential  business  information,  to 
Docket  Management  at  the  address 
given  above  under  ADDRESSES.  When 
you  send  a  comment  containing 
information  claimed  to  be  confidential 
business  information,  you  should 
include  a  cover  letter  setting  forth  the 
information  specified  in  our 
confidential  business  information 
regulation.  (49  CFR  Part  512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assiuning  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People  and  Other 
Materials  Relevant  to  This  Rulemaking? 

You  may  view  the  materials  in  the 
docket  for  this  rulemaking  on  the 
Internet.  These  materials  include  the 
written  conunents  submitted  by  other 
interested  persons  and  the  preliminary 
regulatory  evaluation  prepared  by  this 
agency.  You  may  read  them  at  the 
address  given  above  under  ADDRESSES. 
The  hours  of  the  Docket  are  indicated 
above  in  the  same  location. 

You  may  also  see  the  comments  and 
materials  on  the  Internet.  To  read  them 
on  the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 


digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
2000-1234."  you  would  type  "•1234.'" 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
materials  in  the  docket  you  selected, 
click  on  the  desired  comments.  You 
may  download  the  comments. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

List  of  Subjects  in  49  CFR  Part  573 

Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

1.  The  authority  citation  for  Part  573 
of  Title  49,  CFR,  continues  to  read  as 
follows: 

Authority:  49  U.S.C.  30102-103.  30112. 
30117-121'  30166-167:  delegation  of 
authority  at  49  CFR  1.50:  501.2. 

2.  Part  573  is  amended  by  adding  a 
new  section  573.10  to  read  as  follows: 

573.1 0    Reporting  the  sale  or  lease  of 
defective  or  noncompliant  tires. 

(a)  Reporting  requirement.  Subject  to 
paragraph  (b)  of  this  section,  any  person 
who  knowingly  and  willfully  sells  or 
leases  for  use  on  a  motor  vehicle  a 
defective  tire  or  a  tire  which  is  not 
compliant  with  an  applicable  tire  safety 
standard  with  actual  knowledge  that  the 
manufacturer  of  such  tire  has  notified 
its  dealers  of  such  defect  or 
noncompliance  as  required  under  49 
U.S.C.  30118(c)  or  as  required  by  an 
order  under  49  U.S.C.  30118(b)  must 
report  that  sale  or  lease  to  the  Associate 
Administrator  for  Safety  Assurance. 
National  Highway  Traffic  Safety 
Administration.  400  7th  Street.  SW., 
Washington,  DC  20590. 

(b)  Exclusions  from  reporting 
requirement.  Paragraph  (a)  of  this 
section  is  not  applicable  where,  before 
deliver\'  under  a  sale  or  lease  of  a  tire: 

(1)  The  defect  or  noncompliance  of 
the  tire  is  remedied  as  required  under 
49  U.S.C.  30120;  or 

(2)  Notification  of  the  defect  or 
noncompliance  is  required  by  an  order 
under  49  U.S.C.  30118(b),  but 
enforcement  of  the  order  is  restrained  or 
the  order  is  set  aside  in  a  civil  action  to 
which  49  U.S.C.  30121(d)  applies. 

(c)  Contents  of  report;  requirement  of 
signature.  (1)  A  report  submitted 
pursuant  to  paragraph  (a)  of  this  section 
must  contain  the  following  information, 
where  that  information  is  available  to 


81414         Federal  Register/ Vol.  65,  No.  248 /Tuesday.  December  26,  2000 /Rules  and  Regulations 


Federal  Register/Vol.  65,  No.  248/Tuesday,  December  26,  2000/Rules  and  Regulations         81415 


the  person  selling  or  leasing  the 
defective  or  noncompliant  tire: 

(i)  A  statement  that  the  report  is  being 
submitted  pursuant  to  49  CFR  573.10(a) 
(sale  or  lease  of  defective  or 
noncompliant  tires); 

(ii)  The  name,  address  and  phone 
number  of  the  person  who  purchased  or 
leased  the  tire; 

(ill)  The  name  of  the  manufacturer  of 
the  tire; 

(iv)  The  tire's  brand  name,  model 
name,  and  size; 

(v)  The  tire's  DOT  identification 
number; 

(vi)  The  date  of  the  sale  or  lease;  and 

(vii)  The  name,  address,  and 
telephone  number  of  the  seller  or  lessor 

(2)  Each  report  must  be  dated  and 
signed,  with  the  name  of  the  person 
signing  the  report  legibly  printed  or 
typed  below  the  signature. 

(d)  Reports  required  to  be  submitted 
pursuant  to  this  section  must  be 
submitted  no  more  than  that  five 
working  days  after  a  person  to  whom  a 
tire  covered  by  this  section  has  been 
sold  or  leased  has  taken  possession  of 
that  tire.  Submissions  must  be  made  by 
any  means  which  permits  the  sender  to 
verify  promptly  that  the  report  was  in 
fact  received  by  NHTSA  and  the  day  it 
was  received  by  NHTSA. 

Issued  on:  December  15,  2000 
Sue  Bailey. 
Administrator. 
IFR  Do(    00-12528  Filed  12-22-00:  8:45  am] 
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Administration 

49  CFR  Part  578 

[Docket  No.  NHTSA-2000-8510] 
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Motor  Vehicle  Safety:  Criminal  Penalty 
Safe  HartMsr  Provision 

agency:  National  Highwav  Traffic 
Safety  Administration  (NHTSA).  DOT 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  This  Interim  Final  Rule 
implements  Section  5(b)  of  the 
Transportation  Recall  Enhancement. 
Accountability,  and  Documentation 
(TREAD)  Act  by  specifying  the  time 
period  and  manner  for  correction  of 
improper  reports  and  failures  to  report 
to  the  Secretar\'  of  Transportation 
(Secretary)  relating  to  safety  defects  in 
motor  vehicles  and  motor  vehicle 


equipment.  Section  5(b)  adds  a  new 
section,  which  provides  for  criminal 
liability  in  circumstances  where  a 
person  violated  reporting  requirements 
with  the  intention  of  misleading  the 
Secrefar\  with  respect  to  safety-related 
defects  in  motor  vehicles  or  motor 
vehicle  equipment  that  have  caused 
death  or  serious  bodily  injury.  To 
encourage  the  correction  of  incorrect  or 
incomplete  information  that  was 
reported  or  should  have  been  reported 
to  the  Secretary,  Section  5  includes  a 
"safe  harbor"  provision  that  offers 
protection  from  c:riminal  prosecution  to 
persons  who  meet  certain  criteria.  To 
qualify  for  this  protection,  the  person 
must  have  lacked  knowledge  at  the  time 
of  the  violation  that  the  violation  would 
result  in  an  accident  causing  death  or 
serious  bodily  injury  and  must  correct 
any  improper  reports  or  failures  to 
report  to  the  Secretary  within  a 
reasonable  time.  Section  5  directs  the 
Secretary  to  establish  by  regulation  what 
constitutes  a  "reasonable  time  "  and  a 
sufficient  manner  of  'correctiGn." 
within  90  days  of  the  enactment  of  the 
TREAD  Act,  which  occurred  on 
November  1,  2000. 
DATES:  Effective  date:  This  rule  is 
effective  January  25,  2001. 

Comments:  Comments  must  be 
received  on  or  before  February  26,  2001. 
ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management,  Room  PL^Ol.  400 
Seventh  Street.  SW.,  Washington.  DC. 
20590.  You  may  also  submit  your 
c;omments  electronically  by  logging  onto 
the  Dockets  Management  System 
website  at  http://dms.dot.gov.  Click  on 
"Help  8t  Information  '  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
document  electronically.  Regardless  of 
how  you  submit  your  comments, 
include  the  docket  number  of  this 
document  on  your  comments.  You  may 
call  Docket  Management  at  202-366- 
9324.  You  may  visit  the  Docket  from 
10:00  a.m.  to  5:00  p.m..  Monday  through 
Friday 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Cohen,  Office  of  Chief  Counsel, 
NCC-10,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW  .  Washington,  DC,  20590, 
Telephone  (202) 366-5263,  Fax:  202- 
366-3820. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  1 ,  2000,  the  TREAD 
,\ct.  Public  Law  106—414,  was  enacted 
in  response,  in  part,  to  congressional 
concerns  related  to  manufacturers' 
inadequate  reporting  to  NHTSA  of 
information  regarding  possible  defects 


in  motor  vehicles  and  motor  vehicle 
equipment,  including  tires.  The  TREAD 
Act  expands  49  U.S.C.  30166, 
Inspections,  investigations,  and  records, 
and  provides  for  the  Secretary  to  issue 
various  rules  thereunder.  The  authority 
to  carry  out  Chapter  301  of  Title  49 
United  States  Code,  under  which  the 
rules  directed  by  the  TREAD  Act  are  to 
be  issued,  has  been  delegated  to 
NHTSA's  Administrator  pursuant  to  49 
CFR  1.50. 

Section  5(b)  of  the  TREAD  Act,  adds 
a  new  section,  49  U.S.C.  30170,  to 
Chapter  301.  Section  30170(a)(1) 
establishes  criminal  liability  for  a 
"person  who  violates  section  1001  of 
title  18  with  respect  to  the  reporting 
requirements  of  [49  U.S.C]  section 
30166,  with  the  specific  intention  of 
misleading  the  Secretary  with  respect  to 
motor  vehicle  or  motor  vehicle 
equipment  safety  related  defects  that 
have  caused  death  or  serious  bodily 
injury  to  an  individual.  .   .   ."  Section 
1001  of  title  18  provides  that  whoever 
".   .   .  knowingly  and  willfully — (1) 
falsifies,  conceals,  or  covers  up  by  any 
trick,  scheme,  or  device  a  material  fact: 
(2)  makes  any  materially  false,  fictitious, 
or  fraudulent  statement  or 
representation;  or  (3)  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  any  materially  false, 
fictitious,  or  fraudulent  statement  or 
entry"  in  a  matter  within  the 
jurisdiction  of  the  federal  goveriunent  is 
subject  to  a  fine  and  imprisonment. 

Section  30170(a)(2)(A)  contains  a 
"safe  harbor"  provision,  which  states 
that  a 

person  described  in  paragraph  (1)  (of  49 
r.S.C.  3017O(a)|  shall  not  be  subject  to 
criminal  penalties  *   *   *  if  (1)  at  the  time  of 
thp  violation,  such  person  does  not  know  that 
the  violation  would  result  in  an  accident 
causing  death  or  serious  bodily  injury:  and 
(2)  the  person  corrects  any  improper  reports 
or  failure  to  report  within  a  reasonable  time. 

This  safe  harbor  applies  only  to  criminal 
liability  related  to  49  U.S.C.'SOI 70(a)(1). 
Section  30170(a)(2)(B)  requires  the 
Secretary  to  "establish  by  regulation 
what  constitutes  a  reasonable  time  for 
the  purposes  of  [49  U.S.C. 
30170(a)(2)(A)l  and  what  manner  of 
correction  is  sufficient  for  the  purposes 
of  (49  U.S.C.  30170(a)(2)(A)]." 
NHTSA  is  promulgating  this 
regulation  on  a  reasonable  time  and  on 
the  manner  of  correction  as  an  interim 
final  rule  to  comply  with  49  U.S.C. 
30170{a)(2)(B)'s  mandate  that  the  final 
rule  be  issued  'within  90  days  of  the 
date  of  the  enactment  of  this  section." 
In  order  to  implement  the  statutorily- 
mandated  final  rule  concerning  the  safe 
harbor  from  criminal  penalties  under  49 
U.S.C.  30170,  we  are  amending  49  CFR 


Part  578.  As  an  interim  final  rule,  the 
regulation  will  be  effective  30  days  after 
the  date  of  publication  in  the  Federal 
Register,  However,  comments  may  be 
submitted  for  a  period  of  60  days  from 
the  date  of  publication  in  the  Federal 
Register.  NHTSA  will  review  and 
respond  to  all  timely  comments. 

n.  Discussion 

A.  Violations 

49  U.S.C.  30170  creates  a  new 
criminal  liability  that  is  dependent  on  a 
violation  of  18  U.S.C.  1001,  The  TREAD 
Act  does  not  provide  for  the  Secretary 
to  engage  in  rulemaking  with  respect  to 
the  elements  of  18  U.S.C.  1001  or  the 
elements  of  the  new  49  U.S.C.  30170. 
Accordingly,  this  rule  does  not  do  so, 

B.  Reasonable  Time  for  Correction 

The  TREAD  Act  requires  NHTSA  to 
establish  by  regulation  what  constitutes 
a  "reasonable  time"  for  a  person  to 
correct  any  improper  reports  or  failure 
to  report.  To  delineate  what  constitutes 
a  reasonable  time,  NHTSA  considered 
its  own  rules  and  experiences  with  the 
current  motor  vehicle  and  motor  vehicle 
equipment  defects  program.  NHTSA 
also  inquired  about  potentially 
comparable  safe  harbor  rules  and 
policies  used  by  other  federal  agencies. 
NHTSA  considered  the  Environmental 
Protection  Agency's  (EPA)  evaluation  of 
its  Audit  Policy,  64  FR  26745  (May  17, 
1999),  and  the  Final  Policy  Statement 
for  its  Audit  Policy:  "Incentives  for  Self- 
policing:  Discovery,  Disclosure, 
Correction  and  Prevention  of  Violation," 
65  FR  19618  (April  11,  2000);  the 
Internal  Revenue  Service  Chief 
Counsel's  Directives  Manual:  Voluntary 
Disclosure,  CCDM  31,3.3;  and  the 
Federal  Aviation  Administration's 
(FAA)  Advisory  Circulars  on  Aviation 
Safety  Action  Programs,  AC120-66A, 
the  Voluntary  Disclosure  Reporting 
Program,  ACOO-58,  and  the  Aviation 
Safety  Reporting  Program,  AC0Q-46D. 

In  considering  the  number  of  days 
available  for  compliance  with  the 
reasonable  time  requirement  by  a  person 
seeking  protection  under  the  safe  harbor 
provision,  NHTSA  considered  various 
factors.  First,  the  agency's  mission 
under  Chapter  301  is  motor  vehicle 
safety.  Consistent  with  its  mission,  the 
agency  needs  to  collect  complete  and 
accurate  information  in  order  to  decide 
whether  to  open  investigations  of 
potential  defects,  to  conduct  those 
investigations  efficiently  and 
expeditiously,  and  to  assure  appropriate 
oversight  of  ongoing  recalls,  "The 
reasonable  time  period  should  minimize 
the  time  that  NHTSA  is  performing  its 
safety  responsibilities  using  an  incorrect 


or  incomplete  factual  record.  Similarly, 
the  time  period  must  generate  an 
lugency  that  will  compel  potential 
correctors  to  come  forward  before  it 
expires.  NHTSA  has  determined  that 
this  is  best  done  by  offering  the 
protection  of  the  safe  harbor  provision 
for  a  period  that  is  not  longer  than 
reasonably  necessary  for  such  a  person 
to  decide  to  come  forward  and  to  do  so. 

Second,  NHTSA  does  not  intend  to 
discourage  the  submission  of  corrected 
reports  and  reports  that  should  have 
been  submitted  but  were  not  submitted. 
This  is  not  a  new  concept.  Historically, 
NHTSA  has  allowed  late  submissions  of 
information  required  under  section 
30166  where  a  late  submission  is 
justified.  In  order  to  encourage  the  use 
of  the  safe  harbor  provision,  the  time 
period  must  be  long  enough  for  the 
provision  to  be  usable  in  real  world 
situations.  This  includes  allowing 
enough  time  for  persons  who  would  be 
willing  to  take  corrective  actions  under 
the  safe  harbor  provision  to  accept  the 
responsibility  associated  with  it  and  to 
come  forward.  We  are  mindful  that  the 
correction  of  a  false  report  may  involve 
complexities  that  do  not  arise  in  the 
instance  of  the  initial  report.  There  may 
be  some  contentious  review  and 
consultation  within  the  company  and/or 
with  counsel,  which  may  be 
compoimded  where  a  person  may  have 
to  obtain  or  check  information 
maintained  by  various  corporate 
organizations  and  possibly  contractors, 
and  additional  time  may  be  required  to 
prepare  fully  correct  statements  that 
conflict  with  the  manufacturer's 
statement  of  record. 

NHTSA  has  concluded  that,  in  order 
to  satisfy  the  "reasonable  time"  element 
of  the  safe  harbor  provision,  the  person 
seeking  protection  from  criminal 
liability  must  correct  each  improper 
(i.e,,  incorrect,  incomplete,  or 
misleading)  report  required  by  49  U.S.C. 
30166,  or  a  regulation,  requirement, 
request  or  order  issued  thereunder,  not 
more  than  twenty-one  (21)  calendar 
days  after  the  date  of  the  report  to  the 
agency  and  must  correct  each  failure  to 
report  not  more  than  twenty-one  (21) 
calendar  days  after  the  information  or 
documents  were  due  to  be  sent  to  or 
received  by  the  agency,  as  the  case  may 
be,  pursuant  to  49  U.S.C.  30166  or  a 
regulation,  requirement,  request  or  order 
issued  thereunder.  These  reports 
include,  for  example,  answers  and 
documents  submitted  in  response  to 
information  requests  propounded  by 
NHTSA's  Office  of  Defects  Investigation 
or  Special  Orders  issued  by  NHTSA's 
Chief  Counsel,  as  well  as  information 
required  to  be  submitted  under  the 
"early  warning"  provisions  of  the 


TREAD  Act  and  the  regulations  to  be 
issued  thereunder. 

The  time  period  of  "not  more  than  21 
days"  is  similar  to  the  window  of 
opportimity  of  "within  21  days  (or 
within  such  shorter  time  as  may  be 
required  by  law)"  offered  by  the  EPA  in 
Section  D(3)  of  its  recently  amended 
Audit  Policy,  which  the  EPA  published 
as  a  Final  Policy  Statement  at  65  FR 
19618  (April  11,  2000).  Under  its  Audit 
Policy,  the  EPA  will  waive  or 
substantially  reduce  the  "gravity"  based 
component  of  civil  penalties  for 
violators  of  environmental  requirements 
who  discover,  disclose,  and  correct 
these  violations  (the  EPA's  Audit  Policy 
provides  no  basis  for  waiving  civil 
liability  associated  with  the  "economic 
benefits"  of  an  environmental  violation 
or  for  any  criminal  liability).  NHTSA 
did  not  include  any  language  referring 
to  shorter  time  periods  from  other  legal 
requirements  in  this  rule  because 
Chapter  301  does  not  contain  shorter 
periods  that  are  applicable. 

The  time  period  of  21  days  in  the  final 
Audit  Policy,  as  published  at  65  FR 
19618  (April  11,  2000),  is  different  from 
the  original  time  period  of  10  days  used 
by  the  EPA  in  the  previous  version  of 
its  Audit  Policy,  as  published  at  60  FR 
66705  (December  22,  1995).  The  EPA's 
recent  changes  to  Audit  Policy  were 
based  on  its  evaluation  of  the  Audit 
Policy  in  use  for  the  preceding  three 
years,  which  the  EPA  published  at  64 
FR  26745  (May  17,  1999).  One  result  of 
this  evaluation  was  that  the  EPA 
increased  the  time  period  for  coming 
forward  to  report  violations  from  10 
days  to  21  days  after  discovery  of  the 
violation  because  it  found  that  "the  10- 
day  time  frame  [was]  a  common  reason 
for  ineligibility  under  the  [initial] 
Policy"  and  thus  that  "the  10-day 
disclosure  period  may  be  a  significant 
impediment  to  increased  use  of  the 
Audit  Policy  "  by  violators  who 
otherwise  would  have  come  forward  or 
did  come  forward  soon  after  the  10  day 
period  expired.  The  EPA's  study  of  its 
Audit  Policy  concluded  the  "10  days  is 
not  sufficient  time  to  analyze  and 
decide  whether  to  disclose  potential 
violations,  especially  for  larger 
corporations  with  several  layers  of 
management."  NHTSA  believes  that  the 
EPA's  appraisal  of  what  time  period 
constitutes  a  "reasonable  time"  for 
correction  is  reasonably  applicable  to 
the  safe  harbor  provision  of  Section 
30170(a)(2). 

Finally.  NHTSA  believes  that  the 
starting  point  for  calculating  the  2 1  -day 
period  should  be  consistent  with  the 
underlying  predicate  crime.  The 
predicate  crime  involves  a  violation  of 
18  U.S.C.  1001.  As  noted  above,  the 


81416         Federal  Register/ Vol.  65.  No.  248 /Tuesday,  December  26,  2000 /Rules  and  Regulations 


Federal  Register/ Vol.  65,  No.  248 /Tuesday,  December  26,  2000 /Rules  and  Regulations         81417 


standard  under  18  U.S.C.  1001  is 
knowingly  and  willfully.  Also,  49  U.S.C. 
30170  applies  to  a  person  who  acts 
"with  the  specific  intention  of 
misleading  the  Secretary."  Thus,  any 
person  subject  to  possible  criminal 
liability  under  49  U.S.C.  30170  would 
have  kiiown  of  the  impropriety  at  the 
time  that  the  person  executed  the 
improper  report  or  failed  to  report  to 
NHTSA.  In  light  of  this  knowledge,  the 
time  period  will  run  from  date  of  the 
report  to  NHTSA  or  the  date  of  the 
failure  to  report  to  NHTSA. 

In  order  for  the  correction  to  be 
timely,  it  must  be  received  by  NHTSA 
on  or  before  the  21st  day,  not  merely 
mailed  or  otherwise  sent  before  that 
day.  NHTSA  has  also  determined  that 
the  integrity  of  the  process  and  the  21- 
day  due  date  requires  that  submissions 
be  made  by  a  means  which  permits  the 
sender  to  verify  promptly  that  the 
correction  was  in  fact  received  by 
NHTSA  and  the  day  it  was  received  by 
NHTSA.  These  means  include  certified 
mail,  an  overnight  delivery  service,  or 
delivery  by  hand 

C  Sufficient  Manner  of  Correction 

The  TREAD  Act  requires  NHTSA  to 
establish  by  regulation  what  constitutes 
a  "correction"  for  a  person  to  obtain 
protection  under  the  safe  harbor 
provision.  To  delineate  what  constitutes 
a  correction,  NHTSA  considered  its  own 
rules  and  experiences  with  the  current 
motor  vehicle  and  motor  vehicle 
equipment  defects  program.  NHTSA  has 
concluded  that,  in  order  for  a  correction 
of  improper  reports  or  a  failure  to  report 
to  be  sufficient  under  the  safe  harbor 
provision's  protections  from  criminal 
penalties,  it  must  accomplish  the 
following:  (1)  Identify  with  specificity 
all  items  of  information  and  documents 
that  were  improper  or  were  not 
provided  cuid  (2)  correct  all  reporting 
improprieties  and/or  failures  for  which 
the  protections  of  the  safe  harbor 
provision  are  sought,  including 
providing  NHTSA  with  all  missing  or 
corrected  documents  and  information 
Therefore,  each  person  seeking 
protection  from  criminal  penalties 
under  49  U.S.C.  30170  must  sign  and 
submit  to  NHTSA  one  or  more  reports 
identifying  each  previous  item  of 
information  and/or  document  that  was 
improper  or  not  provided  to  NHTSA 
and  is  related  to  a  required  submission 
under  49  U.S.C.  30166,  or  a  regulation, 
requirement,  request  or  order  issued 
thereunder,  for  which  protection  is 
sought.  This  report  must  also  identify 
the  specific  predicate  under  which  the 
missing  or  improper  report  should  have 
been  submitted  (e.g..  the  report  was 
required  by  a  specific  regulation,  a 


NHTSA  Information  Request,  a  NHTSA 
Special  Order,  etc.).  Further,  the  report 
must  include  or  be  accompanied  by  the 
complete  and  correct  information  and 
documents  that  should  have  been 
submitted. 

Because  NHTSA  collects  a  range  of 
information  under  49  U.S.C.  30166, 
corrections  could  be  made  by  a  wide 
range  of  persons.  For  a  corporation  to 
make  a  correction,  it  must  be  signed  by 
an  authorized  person  (ordinarily  the 
individual  officer  or  employee  who 
submitted  the  information  and/or  who 
should  have  provided  missing 
information,  or  someone  in  the 
company  with  authority  to  make  such  a 
submission).  If  the  person  making  the 
correction  cannot  submit  the  correct 
information,  the  individual  must 
provide  a  full  detailed  description  of 
that  information  or  of  the  content  of 
those  documents  and  the  reason  why  he 
or  she  cannot  provide  them  to  NHTSA 
(e.g..  the  information  or  documents  are 
not  in  the  individual's  possession  or 
control). 

Regulatory  Analyses  and  Notices 

I .  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

We  have  considered  the  impact  of  this 
rulemaking  action  under  E.O.  12866  and 
the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  was  not  reviewed  under 
E.O.  12866.  "Regulatory  Planning  and 
Review."  This  rulemaking  is  not 
considered  "significant"  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
impacts  of  this  rule  are  expected  to  be 
so  minimal  as  not  to  warrant 
preparation  of  a  full  regulatory 
evaluation  because  this  provision  only 
involves  a  safe  harbor  for  criminal 
sanctions  associated  with  a  criminal 
provision  that  NHTSA  does  not  expect 
to  be  invoked  often. 

2  Regulatory  Flexibility  Act 

We  have  also  considered  the  impact 
of  this  notice  under  the  Regulatory 
Flexibility  Act.  I  certify  that  this  rule 
will  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  stated  above,  this  provision 
only  involves  a  safe  harbor  for  criminal 
penalties  which  NHTSA  does  not  expect 
to  be  invoked  often. 

3.  National  Environmental  Policy  Act 

We  have  analyzed  this  proposal  for 
the  National  Environmental  Policy  Act 
and  determined  that  it  would  not  have 
any  significant  impact  on  the  quality  of 
th»'  human  environment. 


4.  Papenvork  Reduction  Act 

NHTSA  has  determined  that  this 
interim  final  rule  will  impose  new 
collection  of  information  burdens 
within  meaning  of  the  Paperwork 
Reduction  Act  of  1995  (PRA).  Pinsuant 
to  5  CFR  1320.13,  Emergency 
processing,  NHTSA  is  asking  0MB  for  a 
temporary  emergency  clearance  for  this 
collection.  In  this  interim  final  rule, 
NHTSA  begins  the  process  of  requesting 
a  3-year  clearance  for  this  collection. 

Under  the  PRA,  before  an  agency 
submits  a  proposed  collection  of 
information  to  0MB  for  approval,  it 
must  publish  a  document  in  the  Federal 
Register  providing  a  60-day  comment 
period  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  OMB's  regulations  (5 
CFR  1320.8(d)),  an  agency  must  ask  for 
public  comment  on  the  following: 

(i.)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(ii.)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii.)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv.)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  collection  of 
information  in  this  interim  final  rule. 

Reporting  an  improper  Report  or  a 
Failure  to  Report. 

Type  of  Request — New. 

OMB  Clearance  Number — None 
assigned. 

Form  Number — This  proposed 
collection  of  information  would  not  use 
any  standard  forms. 

Requested  Expiration  Date  of 
Approval — Three  years  from  the  date  of 
the  approval  of  the  collection. 

Summary  of  the  Collection  of 
Information — Any  person  seeking 
protection  from  criminal  liability  under 
49  U.S.C.  30170  related  to  an  improper 
report  or  failure  to  report  pursuant  to  49 


U.S.C.  30166,  or  a  regulation, 
requirement,  request  or  order  issued 
thereunder,  will  be  required  to  report 
the  following  information  to  NHTSA:  (1) 
Each  improper  item  of  information  or 
document  and  each  failure  to  report  an 
item  of  information  or  document  that 
was  required  under  49  U.S.C.  30166,  or 
a  regulation,  requirement,  request  or 
order  issued  thereunder,  (2)  the  specific 
predicate  under  which  the  missing  or 
improper  report  should  have  been 
provided,  and  (3)  complete  and  correct 
reports  that  include  all  information  that 
should  have  been  submitted,  including 
relevant  documents  that  were  not 
previously  submitted  to  NHTSA  or,  if 
the  person  cannot  do  so,  provide  a  full 
detailed  description  of  that  information 
or  of  the  content  of  those  documents 
and  the  reason  why  the  individual 
cannot  provide  them  to  NHTSA. 

Description  of  the  Need  for  the 
Information  and  Use  of  the 
Information — This  information 
collection  was  mandated  by  Section  5  of 
the  TREAD  Act.  The  information 
collected  will  provide  NHTSA  with 
information  the  agency  should  have 
received  previously  and  will  also 
promptly  provide  the  agency  with 
correct  information  to  do  its  analyses, 
such  as,  for  example,  conducting  tests  or 
drawing  conclusions  about  possible 
safety-related  defects.  NHTSA 
anticipates  using  this  information  to 
help  it  to  accomplish  its  statutory 
assignment  of  identifying  safety-related 
defects  in  motor  vehicles  and  motor 
vehicle  equipment  and,  when 
appropriate,  seeking  safety  recalls. 

Description  of  the  Likely  Respondents, 
Including  Estimated  Number  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information — This  new 
collection  of  information  would  apply 
to  any  person  who  seeks  a  "safe  harbor" 
from  potential  criminal  liability  for 
knowingly  and  willfully  acting  with  the 
specific  intention  of  misleading  the 
Secretary  by  an  act  or  omission  that 
violates  section  1001  of  title  18  with 
respect  to  the  reporting  requirements  of 
49  U.S.C.  30166,  regarding  a  safety- 
related  defect  in  motor  vehicles  or 
motor  vehicle  equipment  that  caused 
death  or  serious  bodily  injury  to  an 
individual.  Thus,  the  collection  of 
information  could  apply  to  the 
manufacturers,  and  any  officers  or 
employees  thereof,  who  respond  or  have 
a  duty  to  respond  to  an  information 
provision  requirement  pursuant  to  49 
U.S.C.  30166  or  a  regulation, 
requirement,  request  or  order  issued 
thereunder. 

We  believe  that  there  will  be  very  few 
criminal  prosecutions  imder  section 
30170,  given  its  elements.  Accordingly, 


it  is  not  likely  to  be  a  substantial 
motivating  force  for  a  submission  of  a 
proper  report.  We  estimate  that  no  more 
than  nine  such  persons  a  year  would 
invoke  this  new  collection  of 
information,  and  we  do  not  anticipate 
receiving  more  that  one  report  a  year 
from  any  particular  person. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burdens 
Resulting  From  the  Collection  of 
Information — As  stated  before,  we 
estimate  that  no  more  than  nine  persons 
a  year  would  be  subject  to  this  new 
collection  of  information.  Incrementally, 
we  estimate  that  on  average  it  will  take 
no  longer  than  two  hours  for  a  person 
to  compile  and  submit  the  information 
we  are  requiring  to  be  reported. 
Therefore,  the  total  burden  hoiu-s  on  the 
public  per  year  is  estimated  to  be  a 
maximum  of  18  hours. 

Since  nothing  in  this  rule  would 
require  those  persons  who  submit 
reports  pursuant  to  this  rule  to  keep 
copies  of  any  records  or  reports 
submitted  to  us,  recordkeeping  costs 
imposed  would  be  zero  hours  and  zero 
costs. 

5.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  on 
"Federalism"  requires  us  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input'"  by  State 
and  local  officials  in  the  development  of 
"regulatory  policies  that  have 
federalism  implications."'  The  E.O. 
defines  this  phrase  to  include 
regulations  "that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.""  This 
rule,  which  defines  terms  in  a  safe 
harbor  provision  for  criminal  penalties 
for  a  person  who  acts  with  the  specific 
intention  of  misleading  the  Secretary 
regarding  safety  defects  in  motor 
vehicles  or  motor  vehicle  equipment, 
will  not  have  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132.  This  rule  making  does  not 
have  those  implications  because  it 
applies  to  those  persons  who  are 
required  by  49  U.S.C.  30166  to  provide 
information  to  NHTSA. 

6.  Civil  fustice  Reform 

This  rule  does  not  have  a  retroactive 
or  preemptive  effect.  Judicial  review  of 
the  rule  may  be  obtained  pursuant  to  5 
U.S.C.  702.  That  section  does  not 
require  that  a  petition  for 


reconsideration  be  filed  prior  to  seeking 
judicial  review. 

7.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribunal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  Si  00 
million  annually.  Because  this  rule  will 
not  have  a  $100  million  annual  effect, 
no  Unfunded  Mandates  assessment  is 
necessary  and  one  will  not  be  prepared. 

Plain  Language 

Executive  Order  12866  and  the 
President"s  memorandum  of  June  1. 
1998.  require  each  agency  to  write  all 
rules  in  plain  language.  Application  of 
the  principles  of  plain  language 
includes  consideration  of  the  following 
questions: 
— Have  we  organized  the  material  to  suit 

the  public"s  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

understand? 
— Would  more  (but  shorter)  sections  be 

better? 
— What  else  could  we  do  to  make  the 

rule  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments. 

Interim  Final  Rule 

NHTSA  is  promulgating  this 
regulation  on  a  reasonable  time  and  on 
the  manner  of  correction  as  an  interim 
final  rule  to  comply  with  Section  5(b) "s 
mandate  that  the  final  rule  be  issued 
"within  90  days  of  the  enactment  of  the 
[TREAD  Act].""  As  an  interim  final  rule, 
the  regulation  contained  herein  will  be 
effective  30  days  after  the  date  of 
publication  in  the  Federal  Register. 
However,  as  described  below,  comments 
may  be  submitted  for  a  period  of  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  NHTSA  will  review 
and  respond  to  all  timely  comments,  as 
appropriate. 

Submission  of  Comments 

How  Can  1  Influence  NHTSA's  Thinking 
on  This  Rule? 

In  developing  this  interim  final  rule, 
we  tried  to  address  the  anticipated 


ir<ul  •«•••>  I    D> 


e*a»>/\7n1        CC       KT/->        O/l  O   /  Tiioor)  oo       Ft 


ar^t^Tm  t 


oc     onnn  I  Cil,: 


,A    D, 


.lo»;.r,. 


81418         Federal  Register/ Vol.  65,  No.  248 /Tuesday,  December  26,  2000 /Rules  and  Regulations 


concerns  of  all  our  stakeholders.  Your 
comments  will  help  us  improve  this 
rule.  We  invite  you  to  provide  different 
views  on  it.  new  apprtiaches  we  have 
not  considered,  new  data,  how  this  rule 
may  affect  you.  or  other  relevant 
information.  We  welcome  your  views  on 
all  aspects  of  this  rule,  but  request 
comments  on  specific  issues  throughout 
this  document.  We  grouped  these 
specific  requests  near  the  end  of  the 
sections  in  which  we  discuss  the 
relevant  issues.  Your  comments  will  be 
most  effective  if  you  follow  the 
suggestions  below: 

Explain  your  views  and  reasoning  as 
clearly  as  possible. 

•  Provide  solid  information  to 
support  your  views 

•  If  vou  estimate  potential  numbers  of 
reports  or  costs,  explain  how  you 
arrived  at  the  estimate. 

•  Tell  us  which  parts  of  the  rule  you 
support,  as  well  as  those  with  which 
you  disagree. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Refer  vuur  comments  to  specific 
sections  of  the  rule,  such  as  the  units  or 
page  numbers  of  the  preamble,  or  the 
regulatory  sections. 

•  Be  sure  to  include  the  name,  date, 
and  docket  number  with  your 
comments. 

How  Do  1  Prepare  and  Submit 
Comments' 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  vour  comments.  There  is  no  limit  on 
the  length  of  the  attachments 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

Comments  mav  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Dockets  Management  System 
website  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
document  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received'' 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed. 


stamped  jxistcard  in  the  envelope 
containing  vour  c:omments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  1  Submit  Confidential  Business 
Information? 

If  vou  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  copies  of  your  complete 
submission,  including  the  information 
you  claim  to  be  confidential  business 
information,  to  the  Chief  Counsel  (NCC- 
30),  NHTSA,  at  the  address  given  above 
under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  Part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People  and  Other 
Materials  Relevant  to  This  Rulemaking? 

You  mav  view  the  materials  in  the 
docket  for  this  rulemaking  on  the 
Internet.  These  materials  include  the 
written  comments  submitted  by  other 
interested  persons  and  the  prelimineiry 
regulatory  evaluation  prepared  by  this 
agency.  You  may  read  them  at  the 
address  given  above  under  ADDRESSES. 
The  hours  of  the  Docket  are  indicated 
above  in  the  same  location. 

^'ou  may  also  see  the  comments  and 
materials  on  the  Internet.  To  read  them 
on  the  Internet,  take  the  following  steps: 

( 1 )  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 


digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
2000-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which. contains 
docket  summary  information  for  the 
materials  in  the  docket  you  selected, 
click  on  the  desired  comments.  You 
may  download  the  comments. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

List  of  Subiects  in  49  CFR  Part  578 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Civil  and  criminal  penalties. 
Rubber  and  rubber  products.  Tires, 

In  consideration  of  the  foregoing,  49 
CFR  part  578  is  amended  as  follows: 

1.  The  authority  citation  for  Part  578 
of  Title  49  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  101-110,  Pub.  L.  104- 
134.  Pub   L.  106-414,  49  U.S.C.  30165.  49 
U.S.C.  30170.  30505.  32308,  32309,  32507. 
32709.  32710.  32912,  and  33115;  delegation 
of  authority  at  49  CFR  1.50. 

2.  The  heading  of  Part  578  is  revised 
to  read  as  follows: 

PART  578— CIVIL  AND  CRIMINAL 
PENALTIES 

3.  Section  578.1  is  revised  to  read  as 
follows: 

§  578.1     Scope. 

This  part  specifies  the  civil  penalties 
for  violations  of  statutes  administered 
bv  the  National  Highway  Traffic  Safety 
Administration,  as  adjusted  for 
inflation.  This  part  also  sets  forth  the 
requirements  regarding  the  reasonable 
time  and  the  manner  of  correction  for  a 
person  seeking  safe  harbor  protection 
from  criminal  liability  under  49  U.S.C, 
30170(a). 

4.  Section  578.2  is  revised  to  read  as 
follows: 

§  578.2    Purpose. 

One  purpose  of  this  part  is  to  preserve 
the  remedial  impact  of  civil  penalties 
and  to  foster  compliance  with  the  law 
by  specifying  the  civil  penalties  for 
statutory  violations,  as  adjusted  for 
inflation.  The  other  purpose  of  this  part 
is  to  set  forth  the  requirements  regarding 
the  reasonable  time  and  the  manner  of 
correction  for  a  person  seeking  safe 
harbor  protection  from  criminal  liability 
under  49  U.S.C.  30170(a). 


Federal  Register/ Vol.  65,  No.  248 /Tuesday,  December  26,  2000 /Rules  and  Regulations        81419 


5.  Section  578.3  is  revised  to  read  as 
follows: 

§578.3    Applicability. 

This  part  applies  to  civil  penalties  for 
violations  of  Chapters  301,  305,  323, 
325,  327,  329,  and  331  of  Title  49  of  the 
United  States  Code.  This  part  also 
applies  to  the  criminal  penalty  safe 
harbor  provision  of  section  30170  of 
Title  49  of  the  United  States  Code. 

6.  Section  578.4  is  amended  by 
revising  the  definition  of  "civil  penalty" 
to  read  as  follows: 

§578.4    Definitions. 

***** 

Civil  penalty  means  any  non-criminal 
penalty,  fine,  or  other  sanction  that: 

(1)  Is  for  a  specific  monetary  amount 
as  provided  by  Federal  law,  or  has  a 
maximum  amount  provided  for  by 
Federal  law;  and 

(2)  Is  assessed,  compromised, 
collected,  or  enforced  by  NHTSA 
pursuant  to  Federal  law. 
***** 

7.  A  new  section  578.7  is  added  to 
read  as  follows: 

§578.7    Criminal  Safe  Hartwr  Provision. 

(a)  Scope.  This  section  sets  forth  the 
requirements  regarding  the  reasonable 
time  and  the  manner  of  correction  for  a 
person  seeking  safe  harbor  protection 
from  criminal  liability  under  49  U.S,C, 
30170(a)(2),  which  provides  that  a 
person  described  in  49  U,S.C. 
30170(a)(1)  is  not  subject  to  criminal 
penalties  thereimder  if: 

(1)  At  the  time  of  the  violation,  such 
person  does  not  know  that  the  violation 
would  result  in  an  accident  causing 
death  or  serious  bodily  injury;  and 

(2)  The  person  corrects  any  improper 
reports  or  failure  to  report,  with  respect 
to  reporting  requirements  of  49  U.S.C. 
30166,  vtrithin  a  reasonable  time. 

(b)  Reasonable  time.  A  correction  is 
considered  to  have  been  performed 
within  a  reasonable  time  if  the  person 
seeking  protection  from  criminal 
liability  makes  the  correction  to  any 
improper  (i.e.,  incorrect,  incomplete,  or 
misleading)  report  not  more  than 
twenty-one  (21)  calendar  days  after  the 
date  of  the  report  to  the  agency  and 
corrects  any  failure  to  report  not  more 
than  twenty -one  (21)  calendar  days  after 
the  report  was  due  to  be  sent  to  or 
received  by  the  agency,  as  the  case  may 
be,  pursuant  to  49  U.S.C.  30166, 
including  a  regulation,  requirement, 
request  or  order  issued  thereunder.  In 
order  to  meet  these  reasonable  time 
requirements,  all  submissions  required 
by  this  section  must  be  received  by 
NHTSA  within  the  time  period 
specified  in  this  paragraph,  and  not 


merely  mailed  or  otherwise  sent  within 
that  time  period. 

(c)  Sufficient  manner  of  correction. 
Each  person  seeking  safe  harbor 
protection  from  criminal  penalties 
under  49  U,S,C,  30170(a)(2)  must 
comply  with  the  following  with  respect 
to  each  improper  report  and  failure  to 
report  for  which  safe  harbor  protection 
is  sought: 

(1)  Sign  and  submit  to  NHTSA  a  dated 
document  identifying: 

(i)  Each  previous  improper  report 
(e.g.,  informational  statement  and 
dociunent  submission),  and  each  failure 
to  report  as  required  under  49  U.S.C. 
30166,  including  a  regulation, 
requirement,  request  or  order  issued 
thereunder,  for  which  protection  is 
sought,  and 

(ii)  The  specific  predicate  under 
which  the  improper  or  omitted  report 
should  have  been  provided  (e.g.,  the 
report  was  required  by  a  specified 
regulation,  NHTSA  Information 
Request,  or  NHTSA  Special  Order). 

(2)  Submit  the  complete  and  correct 
information  that  was  required  to  be 
submitted  but  was  improperly 
submitted  or  was  not  previously 
submitted,  including  relevant 
documents  that  were  not  previously 
submitted,  or,  if  the  person  caimot  do 
so,  provide  a  detailed  description  of  that 
information  and/or  the  content  of  those 
documents  and  the  reason  why  the 
individual  cannot  provide  them  to 
NHTSA  (e.g.,  the  information  or 
documents  are  not  in  the  individual's 
possession  or  control). 

(3)  For  a  corporation,  the  submission 
must  be  signed  by  an  authorized  person 
(ordinarily,  the  individual  officer  or 
employee  who  submitted  the  improper 
report  or  who  should  have  provided  the 
report  that  the  corporation  failed  to 
submit  on  behalf  of  the  company,  or 
someone  in  the  company  with  authority 
to  make  such  a  submission). 

(4)  Submissions  must  be  made  by  a 
means  which  permits  the  sender  to 
verify  promptly  that  the  report  was  in 
fact  received  by  NHTSA  and  the  day  it 
was  received  by  NHTSA. 

(5)  Submit  the  report  to  Chief  Counsel 
(NCC-10),  National  Highway  Traffic 
Safety  Administration,  Room  5219,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

Issued  on:  December  15,  2000. 
Sue  Bailey, 
Administrator. 

(FR  Doc.  00-32527  Filed  12-22-00;  8:45  am] 
BILUNG  CODE  4910-59-^ 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AF33 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  to  List  Nine 
Bexar  County,  Texas  Invertebrate 
Species  as  Endangered 

agency:  Fish  and  Wildlife  Ser\-ice, 

Interior. 

ACTION:  Final  rule, 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Ser\'ice  (Service),  determine 
nine  cave-dwelling  invertebrates  from 
Bexar  County,  Texas,  to  be  endangered 
species  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Rhadine  exilis  (no 
common  name)  and  Rhadine  infernalis 
(no  common  name)  are  small, 
essentially  eyeless  ground  beetles. 
Batrisodes  venyivi  (Helotes  mold  beetle) 
is  a  small,  eyeless  beetle.  Texella 
cokendolpheri  (Robber  Baron  Cave 
harvestman)  is  a  small,  eyeless 
harvestman  (daddy-longlegs).  Cicurina 
baronia  (Robber  Baron  cave  spider), 
Cicurina  madia  (Madia's  cave  spider), 
Cicurina  venii  (no  common  name), 
Cicurina  vespera  (vesper  cave  spider), 
and  Neoleptoneta  microps  (Government 
Canyon  cave  spider)  are  all  small, 
eyeless  or  essentially  eyeless  spiders. 

These  species  (referred  to  in  this  final 
rule  as  the  nine  invertebrates)  are 
known  from  karst  topography 
(limestone  formations  containing  caves, 
sinks,  fractures  and  fissures)  in  north 
and  northwest  Bexar  County.  Threats  to 
the  species  and  their  habitat  include 
destruction  and/or  deterioration  of 
habitat  by  construction;  filling  of  caves 
and  karst  featiu^s  and  loss  of  permeable 
cover;  contamination  from  septic 
effluent,  sewer  leaks,  run-off,  pesticides, 
and  other  sources;  predation  by  and 
competition  with  nonnative  fire  ants; 
and  vandalism.  This  action  will 
implement  Federal  protection  provided 
by  the  Act  for  these  species.  We  based 
our  decision  on  the  best  available 
information,  including  that  received 
during  public  comment  on  the  proposal 
to  list  these  species. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  December  26,  2000  (see 
EFFECTIVE  DATE  section  under  below). 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Austin  Ecological  Services 
Field  Office.  10711  Burnet  Road,  Suite 
200,  Austin,  Texas  78758. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Alisa  Shull.  Super\isor\'  Fish  and 
Wildlife  Biologist,  Austin  Ecological 
Senices  Field  Office  (see  ADDRESSES 
section)  (telephone  512/490-0057: 
facsimile  512/490-0974). 
SUPPLEMENTARY  INFORMATION: 

Background 

Rhadine  exilis  and  Rhadine  infemalis 
were  first  collected  in  1959  and 
described  by  Barr  and  Lawrence  (1960) 
as  Agonum  exile  and  Agonum  infernale. 
respectively  Barr  (1974)  assigned  the 
species  to  tlie  genus  Rhadine.  Batrisodes 
ven\ivi  was  first  collected  in  1984  and 
described  by  Chandler  (1992).  Texello 
cokendolpheh  was  first  collected  in 
1982  and  described  in  Ubick  and  Briggs 
(1992).  Cicuhna  baronia.  Cicuhna 
madia.  Cicurina  venii.  and  Cicurina 
vespera  were  first  collected  in  1969. 
1963,  1980.  and  1965.  respectively.  In 
1992,  Gertsch  described  these  species. 
Seoleptoneta  microps  was  first 
collected  in  1965  and  described  by 
Gertsch  (1974)  as  Leptoneta  microps 
The  species  was  reassigned  to 
Xeoleptoneta  following  Brignoli  (1977) 
and  Platnick  (1986). 

These  nine  invertebrates  are  obligate 
(capable  of  surviving  in  only  one 
environment)  karst  or  cave-dwelling 
species  (troglobites)  of  local  distribution 
in  karst  terrain  in  Be.xar  County,  Texas. 
"Karst"  is  a  type  of  terrain  in  which  the 
rock  is  dissolved  by  water  so  that  much 
of  the  drainage  occurs  into  the 
subsurface  rather  than  as  runoff.  The 
subsurface  drainage  leads  to  passages  or 
other  openings  within  the  underground 
rock  formations  Some  of  the  features 
that  develop  in  karst  areas  include  cave 
openings,  holes  in  rocks,  cracks, 
fissures,  and  sinkholes. 

Habitat  required  by  the  nine  karst 
invertebrate  species  consists  of 
underground,  honeycomb  limestone 
that  maintains  high  humidity  and  stable 
temperatures.  The  surface  environment 
of  karst  areas  is  also  an  integral  part  of 
the  habitat  needed  by  the  animals 
inhabiting  the  underground  areas. 
Openings  to  the  surface  allow  energy 
and  nutrients,  in  the  form  of  leaf  litter, 
surface  insects,  other  animals,  and 
animal  droppings  to  enter  the 
underground  ecosystem.  Mammal  feces 
provide  a  medium  for  the  growth  of 
fungi  and,  subsequently,  localized 
population  blooms  of  several  species  of 
tiny,  hopping  insects.  These  insects 
reproduce  rapidly  on  rich  food  sources 
and  may  become  prey  for  some 
predatory  cave  invertebrates  (Ser\'ice 
1994).  While  the  life  habits  of  the  nine 
invertebrates  are  not  well  known,  the 
species  probably  prey  on  the  eggs. 


larvae,  or  adults  of  other  cave 
invertebrates. 

We  funded  a  status  survey  (Veni 
1994a:  Reddell  1993)  of  all  nine  species 
through  a  grant  to  the  Texas  Parks  and 
Wildlife  Department  (TPWD)  under 
section  6  of  the  Act.  Researchers 
obtained  landowner  permission  to  study 
and  assess  threats  to  41  caves  in  north 
and  northwest  Bexar  County,  Texas. 
Landowners  denied  permission  to 
access  an  additional  36  caves  that 
biologists  believed  likely  to  contain 
species  of  concern.  Researchers 
described  all  77  caves,  to  some  extent, 
before  the  status  survey  was  conducted 
and  some  were  already  known  to 
contain  at  least  one  of  the  nine 
invertebrates. 

During  the  status  survey,  the 
researchers  made  a  collection  of  the 
invertebrate  fauna  at  each  cave  studied, 
assessed  the  condition  of  the  cave 
environment  and  threats  to  the  species, 
and  collected  geological  data.  They  used 
this  information  to  prepare  two  reports. 
One  report  discusses  the  overall  karst 
geography  in  the  San  Antonio  region 
and  the  potential  geologic  and 
geographic  barriers  to  karst  invertebrate 
migration  (on  an  evolutionary  time 
scale)  and  limits  to  their  distribution 
(Veni  1994a).  The  other  report  (Reddell 
1993)  details  the  fauna  of  each  cave 
visited  during  the  study  and  presents 
information  obtained  from  invertebrate 
collections. 

Veni's  (1994a)  report  delineates  six 
karst  areas  (hereafter  referred  to  as  karst 
regions)  within  Bexar  County.  The  karst 
regions  he  discusses  are  Stone  Oak, 
UTSA  (University  of  Texas  at  San 
Antonio).  Helotes,  Government  Canyon, 
Culebra  Anticline,  and  Alamo  Heights. 
The  boundaries  of  these  karst  regions 
are  ge<ilogical  or  geographical  features 
that  may  represent  obstructions  to 
troglobite  movement  (on  a  geologic  time 
scale)  which  has  resulted  in  the  present- 
day  distribution  of  endemic  (restricted 
in  distribution)  karst  invertebrates  in  the 
San  Antonio  region. 

The  harvestman  Texella 
cokendolphen.  Robber  Baron  Cave 
harvestman,  is  known  only  from  Robber 
Baron  cave  in  the  Alamo  Heights  karst 
region  on  private  property.  The  cave 
entrance  has  been  donated  to  the  Texas 
Cave  Management  Association  (George 
Veni.  Veni  &  Associates,  pers.  comm. 
1995),  which  will  likely  be  interested  in 
protection  and  improvement  of  the  cave 
habitat.  However,  this  cave  is  relatively 
large,  and  the  land  over  and  around  the 
cave  is  heavily  urbanized.  The  cave  has 
also  been  subject  to  extensive 
commercial  and  recreational  use  (Veni 
1988).  No  confirmed  specimens  of  T. 
cokendolpheri  were  collected  during  the 


1993  status  survey,  but  one  Texella 
harvestman  collected  at  Robber  Baron 
Cave  since  completion  of  the  status 
survey,  the  species  of  which  could  not 
be  positively  identified,  is  highly  likely 
to  be  T.  cokendolpheri  (James  Reddell. 
Texas  Memorial  Museum,  and  Dr. 
Darrell  Ubick.  California  Academy  of 
Sciences,  pers.  comm.  1995). 

Batrisodes  venyivi,  the  Helotes  mold 
beetle,  is  known  from  only  three  caves 
in  the  vicinity  of  Helotes,  Texas, 
northwest  of  San  Antonio.  Two  of  these 
caves  are  located  in  the  Helotes  karst 
region  on  private  property.  We  do  not 
have  reliable  information  on  the 
collection  from  the  third  cave.  The 
collector  of  the  specimen  declined  to 
give  us  a  specific  site  collection  record, 
but  we  believe  it  is  located  on  private 

property. 

Rhaaine  exilis  is  known  from  35 
caves  in  north  and  northwest  Bexar 
County.  Twenty-one  are  located  on 
Department  of  Defense  (DOD)  land  in 
the  Stone  Oak  karst  region.  The 
remainder  are  distributed  among  the 
Helotes,  UTSA,  and  Stone  Oak  karst 
regions,  while  one  location  lies  in  the 
Government  Canyon  region.  One  of  the 
non-DOD  sites  is  located  in  a  county 
road  right-of-way.  one  is  located  in  a 
state-owned  natural  area,  and  the 
remainder  are  located  on  private 
property.  Ongoing  efforts  by  the  DOD  to 
locate  and  inventory  karst  features  on 
Camp  Bullis  and  to  document  the  karst 
fauna  conununities  in  caves  on  Camp 
Bullis  resulted  in  discovery  of  18  of  the 
35  caves  mentioned  above  (Veni  1994b: 
James  Reddell.  pers.  comm.  1997). 

Rhadine  infemalis  is  known  from  25 
caves.  This  species  occm-s  in  five  of  the 
six  karst  regions —  Helotes.  UTSA, 
Stone  Oak,  Culebra  Anticline,  and 
Government  Canyon.  Scientists  have 
delineated  three  subspecies  [Rhadine 
infemalis  ewersi,  Rhadine  infemalis 
infemalis,  Rhadine  infemalis  ssp.).  and 
described  and  named  two  of  these  in 
scientific  literature  (Barr  1960,  Barr  and 
LawTence  1960).  In  a  recent  report, 
scientists  characterized  the  third 
subspecies  as  distinct,  but  not  named 
(Reddell  1998).  Only  three  caves,  all  on 
DOD  land,  contain  the  subspecies 
Rhadine  infemalis  ewersi.  Sixteen  caves 
contain  the  subspecies  Rhadine 
infemalis  infemalis  and  lie  in  the 
Government  Canyon,  Helotes,  UTSA, 
and  Stone  Oak  regions.  Six  caves  in  the 
Culebra  Anticline  region  contain  the 
unnamed  subspecies. 

Cicurina  venii  is  known  from  only 
one  cave,  which  is  located  on  private 
property  in  the  Culebra  Anticline  karst 
region.  The  species  was  collected  in 
1980  and  1983,  but  the  cave  itself  was 
not  initiallv  described  until  1988 


(Reddell  1993).  The  cave  entrance  was 
filled  during  construction  of  a  home  in 
1990.  Without  excavation,  it  is  difficult 
to  determine  what  effect  this  incident 
had  on  the  species;  however,  there  may 
still  be  some  nutrient  input,  from  a 
reported  small  side  passage. 

Cicurina  baronia,  the  Robber  Baron 
cave  spider,  is  known  only  from  Robber 
Baron  Cave  in  the  Alamo  Heights  karst 
region.  Although  the  cave  entrance  is 
owned  and  operated  by  the  Texas  Cave 
Management  Association,  it  is  located  in 
a  heavily  urbanized  area. 

Cicurina  madia.  Madia's  cave  spider, 
is  known  from  six  caves.  One  cave  is 
within  the  Government  Canyon  karst 
region  in  Government  Canyon  State 
Natural  Area,  one  is  on  DOD  land,  three 
are  located  in  the  Helotes  karst  region 
on  private  property,  and  one  is  located 
on  private  property  in  the  UTSA  karst 
region. 

Biologists  have  found  Cicurina 
vespera,  the  vesper  cave  spider,  in  two 
caves.  One  cave  is  Government  Canyon 
Bat  Cave  in  the  Government  Canyon 
State  Natural  Area,  and  the  other  is  a 
cave  5  miles  northeast  of  Helotes.  The 
location  and  name  of  this  latter  cave 
have  not  been  revealed  to  us,  but  we 
believe  it  is  located  on  private  property. 

Neoleptoneta  microps  is  known  only 
from  the  Government  Canyon  karst 
region,  from  two  caves  within 
Government  Canyon  State  Natural  Area. 

In  the  course  of  conducting  the  1993 
status  survey,  Veni  contacted 
landowners  and  requested  access  to  as 
many  caves  as  possible  that  were 
believed  to  be  potential  habitat  for  the 
nine  invertebrates.  It  is  possible  that 
these  species  occur  in  some  of  the  caves 
that  could  not  be  visited  and  that  new 
locations  of  the  nine  invertebrates  will 
be  discovered  in  the  future.  Although 
these  new  discoveries  may  increase  the 
number  of  locations  where  the  species 
are  found,  they  are  expected  to  fall 
within  the  same  genered  range  and  are 
expected  to  face  the  same  threats  as  the 
known  occurrences  of  these  species. 
The  listing  of  these  species  is  not  based 
on  a  demonstrable  decline  in  the 
number  of  individuals  or  the  number  of 
known  locations  of  each  species,  but 
rather  on  reliable  evidence  that  each 
species  is  subject  to  threats  to  its 
continued  existence  throughout  all  or  a 
significant  portion  of  its  range. 

Previous  Federal  Action 

On  January  16,  1992,  we  received  a 
petition  dated  January  9,  1992,  to  add 
the  nine  invertebrates  to  the  List  of 
Threatened  and  Endangered  Wildlife. 
Patricia  K.  Cuimingham  of  the  Helotes 
Creek  Association  and  individuals 
representing  the  Balcones  Canyonlands 


Conservation  Coalition,  the  Texas 
Speleological  Association,  the  Alamo 
Group  of  the  Sierra  Club,  and  the  Texas 
Cave  Management  Association 
submitted  the  petition.  On  December  1, 
1993.  we  announced  in  the  Federal 
Register  (58  FR  63328)  a  90-day  finding 
that  the  petition  presented  substantial 
information  that  listing  may  be 
warranted.  This  90-day  finding  resulted 
in  the  requirement  under  the  Act  that 
we  review  the  status  of  the  species  and, 
within  12  months  of  receipt  of  the 
petition,  issue  a  finding  as  to  whether 
the  petitioned  action  is  warranted  (12- 
month  finding). 

We  added  eight  of  the  nine 
invertebrates  to  the  Animal  Notice  of 
Review  as  category  2  candidate  species 
in  the  Federal  Register  on  November  15, 
1994  (59  FR  58982).  We  intended  to 
include  Rhadine  exilis  in  the  notice  of 
review,  but  an  oversight  occurred  and  it 
did  not  appear  in  the  published  notice. 
Category  2  candidates,  a  classification 
since  discontinued,  were  those  taxa  for 
which  we  had  data  indicating  that 
listing  was  possibly  appropriate,  but  for 
which  we  lacked  substantial  data  on 
biological  vulnerability  and  threats  to 
support  proposed  listing  rules. 

The  endangered  species  listing 
program  was  disrupted  by  a  listing 
moratorium  (Public  Law  104-6,  April 
10,  1995)  and  rescission  of  listing 
program  funding  in  Fiscal  Year  1996. 
The  moratorium  was  lifted  and  listing 
program  funding  restored  on  April  26, 
1996.  On  May  16,  1996  (61  CFR  24722), 
we  issued  guidance  for  priorities  in 
restarting  the  listing  program  that 
included  four  tiers.  New  proposed 
listings  and  petition  findings  fell  under 
tier  three,  the  second-lowest  priority. 
This  precluded  completion  of  the  12- 
month  finding  for  these  species  in  that 
Fiscal  Year. 

The  12-month  petition  finding  and 
publication  of  the  proposed  rule  were 
again  precluded  by  higher  priority 
activities  under  the  listing  priority 
guidance  for  fiscal  year  1997,  finalized 
December  5.  1996  (61  CFR  64475). 
Processing  administrative  findings  on 
petitions  and  processing  new  proposals 
to  add  species  to  the  lists  were  again  a 
tier  three  priority. 

With  the  publication  of  listing  priority 
guidance  for  Fiscal  Years  1998  and  1999 
on  May  8.  1998  (63  CFR  25502),  we 
returned  to  a  more  balanced  listing 
program.  Processing  administrative 
findings  on  petitions  to  add  species  to 
the  lists  became  a  tier  two  priority,  and 
we  resumed  work  on  the  12-month 
finding.  This  12-month  finding  resulted 
in  a  proposal  to  list  the  9  invertebrates 
as  endangered,  which  we  published  in 


the  Federal  Register  on  December  30, 
1998(63  FR  71855). 

The  processing  of  this  final  rule 
conforms  with  our  current  Listing 
Priority  Guidance,  published  in  the 
Federail  Register  on  October  22,  1999 
(64  FR  57114).  Priority  1  (highest 
priority)  is  processing  emergency  listing 
rules  for  any  species  determined  to  face 
a  significant  and  imminent  risk  to  its 
well-being.  Priority  2  is  processing  final 
determinations  on  proposed  additions 
to  the  lists  of  endangered  and 
threatened  wildlife  and  plants.  Priority 
3  is  processing  new  proposals  to  add 
species  to  the  lists.  The  processing  of 
administrative  petition  findings 
(petitions  filed  under  section  4  of  the 
Act)  is  the  fourth  priority.  This  final 
rule  is  a  Priority  2  action.  We  updated 
this  rule  to  reflect  any  changes  in 
information  concerning  distribution, 
status,  and  threats  since  the  publication 
of  the  proposed  rule. 

In  1994,  we  began  discussions  with  a 
coalition  of  landowners,  developers, 
and  other  interested  parties  about 
creating  a  conservation  agreement  that 
might  preclude  the  need  for  listing  these 
species.  We  continued  working  with 
interested  parties  to  develop  a 
conservation  strategy  and  agreement. 
The  issues  that  needed  to  be  addressed 
in  a  conservation  agreement  related 
primarily  to  determining  the  needs  for 
the  species'  conservation,  responsibility 
and  commitment  for  implementation 
and  funding,  and  the  amount  of  time 
required  to  implement  the  conservation 
measures.  In  January  1999,  we  provided 
a  handout  titled  "Criteria  and  Measures 
for  Long-term  Conservation  of  Karst 
Invertebrates  in  Bexar  Co.,  TX,"  to  the 
coalition  as  a  guide  for  conservation  of 
species-inhabited  caves.  However, 
actions  required  to  address  the  above 
issues  and  to  reach  this  goal  have  not 
yet  occurred. 

Summary  of  Comments  and 
Recommendations 

In  the  December  30,  1998,  proposed 
rule  and  associated  notifications,  we 
requested  that  all  interested  parties 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  We 
originally  scheduled  the  comment 
period  to  close  on  April  29,  1999.  but 
we  extended  it  to  May  31,  1999  (64  FR 
16890).  We  contacted  appropriate 
Federal  and  State  agencies,  county 
governments,  scientific  organizations, 
and  other  interested  parties  and 
requested  that  they  comment.  We 
requested  comments  on  the  proposed 
rule  and  literature  cited  from  nine 
scientific  experts.  We  received  no 
comments  from  those  nine.  We 
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published  a  newspaper  notice  in  the 
San  Antonio  Express  Sews  on  December 
30.  1998.  in  which  we  invited  genera! 
public  comment.  We  received  38 
comment  letters  through  the  mail. 

Alan  Glen,  of  Drenner  and  Stuart,  and 
San  Antonio  Water  System  requested  a 
public  hearing.  We  published  a  notice  of 
the  public  hearing  in  the  Federal 
Register  (64  FR  16890)  and  gave  written 
notice  tu  those  on  our  mailing  list  for 
this  topic.  We  held  the  public  hearing 
in  San  Antonio  at  Lee  High  School  on 
April  29.  1999;  a  court  reporter  made  a 
verbatim  transcript  of  the  hearing 
testimony  Appro.ximately  75  people 
attended  Of  the  22  oral  commenters,  8 
also  submitted  written  comment  letters 
at  the  public  hearing 

We  updated  the  final  rule  to  reflect 
comments  and  information  we  received 
during  the  comment  period.  We  address 
both  the  written  and  oral  comments  in 
the  following  summary.  These 
comments  addressed  a  range  of  issues 
regarding  the  proposal.  Because 
multiple  respondents  offered  similar 
comments  in  some  cases,  we  combined 
those  comments  in  the  following 
summary.  Of  the  60  comments  (some 
commenters  commented  more  than 
once)  we  received  from  the  public 
hearing  and  through  the  mail,  5  directly 
opposed  the  listing,  27  supported 
continued  efforts  on  the  conservation 
agreement  to  preclude  the  need  to  list, 
6  both  directly  opposed  the  listing  and 
supported  continued  efforts  on  the 
conservation  agreement,  19  supported 
the  listing,  and  3  were  neutral.  In  this 
summar\'.  we  do  not  address  comments 
that  are  not  related  to  the  listing 
decision,  such  as  comments  on  habitat 
conser\ation  plans  (HCPs)  or  recovery 
planning. 

Issue  1.  So  little  is  known  about  the 
species  that  the  Service  has  not  even 
defined  habitat  for  the  invertebrates 
beyond  cave  openings. 

Our  Response:  We  took  this  comment 
into  consideration  in  this  final  rule  and 
included  more  detailed  habitat    ^ 
descriptions  (see  the  Background 
section  under  Supplementary^ 
Information),  The  Available 
Conservation  Measures  portion  of  this 
final  rule  discusses  criteria  for  habitat 
preser\'ation  and  preserve  design  Under 
section  4(b)(1)  of  the  .\ct.  we  must  make 
our  listing  decision  on  the  best  scientific 
and  commercial  information  available 
We  believe  that  substantial  evidence 
exists  to  support  a  listing  determination 
for  these  species,  but  also  recognize  that 
additional  research  is  important  to  assist 
in  making  sound  management 
recommendations 

Issue  2:  These  nine  invertebrates  are 
insignificant  to  mankind. 


Out  Response:  We  are  responsible  for 
protecting  sptK:ies  in  danger  of 
extinction  and  ecosystems  on  which 
they  depend  The  Act  recognizes  the 
importance  of  all  species  to  properly 
func  tioning  ecosystems  and  requires  us 
to  base  listing  decisions  on  the  best 
scientific  information  available.  Based 
on  best  available  scientific  information, 
we  determined  that  the  Bexar  County 
invertebrates  are  in  danger  of  extinction 
and  warrant  protection  as  endangered 
species. 

Issue  3:  It  is  inaccurate  to  describe 
these  species  as  troglobitic  without 
surveys  conducted  outside  of  the  caves 
in  the  surrounding  leaf  litter.  Evidence 
in  support  of  additional  habitats  for 
these  species  includes  the  lack  of 
collected  specimens  of  pupae  or  larvae 
from  within  the  caves,  few  records  of 
some  species  from  caves,  and  closely 
related  species  (including  some  with 
troglobitic  features)  known  to  exist  in 
non-cave  environments. 

Our  Response:  The  scientific 
literature,  published  by  species  experts 
and  cited  in  this  final  rule,  describe  the 
nine  Bexar  (bounty  karst  invertebrates  as 
troglobitic.  There  has  been  no 
information  submitted  to  us  to  indicate 
otherwise.  As  for  lack  of  collections  of 
pupae  and  larvae  in  caves,  we  have  no 
evidence  dist:ounting  the  occurrence  of 
reproduc:tion  and  initial  life  phases  in 
the  humanly  inaccessible  recesses  of 
caves,  Barr  (1974)  states  that  there  are 
significantiv  more  caves  than  entrances, 
and  that  approximately  ninety  percent 
of  them  are  closed  off  fi'om  human 
access. 

Issue  4:  Six  of  the  nine  species  have 
common  names  that  are  not  registered 
with  the  Entomological  Society  of 
America  or  the  American 
Arachnological  Society,  and  may  not  be 
accurate  descriptors  for  those  species. 

Our  Response:  The  official  name  for 
these  species  is  the  scientific  name:  we 
list  them  by  their  scientific  name.  The 
common  names  we  used  in  this  rule  are 
for  ease  of  reference  for  the  general 
public.  We  understand  that  they  are  not 
officially  registered  c:ommon  names.  If 
the  process  to  register  common  names  is 
completed  in  the  future,  we  will  refer  to 
those  common  names,  but  the  listing  of 
these  species  will  not  be  affected.  Until 
such  time  we  will  ciontinue  to  use  the 
names  listed  in  this  document. 

Issue  5:  It  is  believed  Ratrisodes 
venytvi  is  restricted  to  the  Helotes  karst 
region,  based  on  past  collections.  "In 
Texas,  each  obligate  cave  species  of  |this 
beetle  familyl  has  been  restricted  to 
small  geographic  areas,  and  each  is 
found  in  only  a  small  number  of  closely 
situated  caves." 


Our  Response:  In  the  "Background" 
section,  we  refer  to  three  locations  for 
this  species;  two  axe  located  in  the 
Helotes  karst  region  on  private  property. 
We  do  not  have  reliable  information  on 
the  location  of  the  third  cave.  The 
collector  of  the  specimen  declined  to 
give  us  a  specific  site  collection  record, 
but  we  believe  it  is  located  on  private 
property. 

Issue  6:  How  can  the  threats  be  so 
imminent  when  so  many  caves  are 
owned  by  governmental  entities? 

Our  Response:  We  understand  that  for 
some  of  these  species  a  significant 
number  of  locations  are  owned  by 
governmental  entities.  Many  of  the 
government-owned  sites  have  some 
limited  protection,  but  fire  ants  are  still 
a  threat.  Human  activities  facilitate 
movement  of  certain  predators,  such  as 
fire  ants,  into  an  area.  Both  Camp  BuUis 
and  Government  Canyon  State  Natural 
Area  are  increasingly  being  surrounded 
by  development  which  provides  habitat 
(construction  areas,  lawns,  roadways, 
and  landscaped  areas)  from  which  fire 
ants  can  disperse.  The  relative 
accessibility  of  the  shallow  caves  in 
Bexar  County  leaves  them  especially 
vulnerable  to  invasion  by  nonnative 
species.  Without  continuously 
implemented  management  plans  in 
place,  this  threat  is  still  imminent. 

Issue  7:  Continued  efforts  toward 
developing  a  conservation  agreement  to 
preclude  the  need  to  list  the  species  was 
desired.  Many  were  disappointed  that 
efforts  to  develop  a  conservation 
agreement  were  terminated  in  1998  and 
the  Service  continued  with  publishing 
the  proposed  rule. 

Our  Response:  Please  see  our 
discussion  under  the  Previous  Federal 
Action  portion  of  this  final  rule.  We 
agree  that  cooperative,  voluntary  efforts 
to  conserve  these  species  that  remove  or 
reduce  threats  would  be  an  alternative 
to  Federal  listing  if  sufficient 
conservation  measures  were 
implemented  so  that  the  species  were 
no  longer  in  danger  of  extinction.  Since 
1994.  we  have  been  working  with  a 
coalition  of  interested  parties  to  develop 
a  conservation  strategy  and  agreement. 
While,  we  acknowledge  that  some 
progress  toward  conservation  of  these 
species  has  been  made  by  this  coalition, 
actions  required  to  address  the  above 
issues  and  to  reach  this  goal  have  not 
yet  occurred. 

Issue  8:  With  regard  to  evidence  of 
threats,  some  believe  that  in  the  time  it 
has  taken  the  proposed  rule  to  be 
published  there  has  been  habitat  loss 
and  no  protection  for  the  species.  Others 
believe  that  all  of  the  known  locations 
of  the  nine  invertebrate  species  have 
been  left  undisturbed  throughout  the 
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entire  process,  indicating  a  lack  of 
evidence  for  perceived  habitat- 
destruction  threats.  Additionally,  the 
Service  has  not  provided  any  evidence 
of  contamination,  predation  on  these 
species,  and  adverse  effects  from 
impervious  (resistant  to  seepage  of 
water)  cover,  closing  of  caves,  and 
vandalism. 

Our  Response:  During  the  comment 
period,  we  received  San  Antonio  Water 
System  (SAWS)  documentation  that 
recharge  featvires  were  sealed  since  the 
petition  was  filed  to  preserve  water 
quality  and  avoid  contamination  of  the 
aquifer.  The  Texas  Natural  Resources 
Conservation  Commission  (TNRCC),  the 
State  agency  responsible  for  water 
quality  and  filling  karst  features,  does 
not  require  that  any  invertebrate  surveys 
be  done  in  assessing  karst  features  and, 
therefore,  may  approve  the  filling  of  the 
feature  even  when  the  species  may  be 
present.  We  believe  that  habitat- 
destruction  is  a  viable  threat  when 
sealing  of  featiu-es  occurs  without 
investigations  for  invertebrates. 

In  the  "Summary  of  Factors  Affecting 
the  Species"  section  of  this  rule,  we  cite 
examples  of  other  threats  and  their 
negative  effects.  We  believe  that  these 
threats  still  exist.  We  included 
additional  examples  of  contamination 
on  caves  under  Factor  A.  Throughout 
the  world  there  are  many  documented 
cases  describing  the  effects  of 
contamination  on  caves  (lUCN  1997). 
Under  Factor  C,  we  also  included 
additional  information  and  citations 
regarding  fire  ants  and  their  effects  on 
the  species  and  their  habitat.  In 
addition,  as  indicated  in  the 
"Background"  section  of  this  final  rule, 
some  of  the  knovtm  invertebrate 
locations  suffered  degradation  prior  to 
the  petition  to  list  them. 

In  addition,  even  where  existing  caves 
have  not  been  filled  or  polluted, 
development  that  encroaches  on  the 
area  around  the  cave  entrance  can 
significantly  degrade  the  siuiace  habitat, 
decreasing  the  potential  for  long-term 
persistence  of  the  population  of  karst 
invertebrates  in  that  cave.  According  to 
data  provided  by  SWCA,  Inc.,  ten  of  the 
known  locations  for  these  species  have 
less  than  10.1  hectares  (ha)  (25  acres 
(ac))  of  undeveloped  area  remaining 
surrounding  the  caves  and  several  of 
these  have  as  litUe  as  0.4  to  2  ha  (1  to 
5  ac).  In  February  2000,  Service 
personnel  observed  construction  within 
30  meters  (m)  (100  feet  (ft))of  2  known 
locations  of  Rhadine  exilis,  which  is 
currently  reducing  the  potential  for 
preservation  aroimd  these  sites.  We 
believe  that  such  small  areas  of  native, 
surface  habitat  are  not  sufficient  for 


sustainable  support  of  karst  invertebrate 
populations. 

Issue  9:  How  can  fire  ants  be  a 
predator  on  the  nine  invertebrates  when 
Veni  et  al.  (1995)  found  fire  ants  in 
different  zones,  or  physical  divisions 
within  the  cave,  than  the  invertebrates 
during  a  survey  at  Camp  Bidlis,  and 
Porter  and  Savignano  (1990)  foimd  that 
crickets  and  roaches  increased  in  the 
presence  of  fire  ants? 

Our  Response:  Veni  (pers.  comm, 
1999)  has  since  done  additional  work  at 
Camp  Bullis  and  believes  the  reduced 
observations  of  fire  ants  are  due  to  low 
population  numbers  on  the  property  as 
a  result  of  minimal  ground  distiu-bance. 
Elliott  {in  lift  1993-1997)  found  several 
instances,  in  two  caves  in  the  Austin 
area,  when  fire  ants  and  troglobites  were 
located  within  the  same  zones.  Reddell 
(1993,  in  litt)  documented  observations 
of  fire  ant  predation  on  three  species  of 
troglobites  and  on  cave  crickets.  Even  if 
fire  ants  did  not  prey  on  the  nine 
invertebrates,  heavy  predation  on  cave 
crickets  would  reduce  available  food  for 
the  nine  invertebrates.  As  for  Porter's 
and  Savignano's  (1990)  findings,  the 
crickets  that  increased  in  abundance 
with  fire  ants  were  ground  crickets 
(Gryllidae:  Nemobiinae),  not  cave 
crickets  [Ceuthophilus  sp.),  which  are 
the  species  critical  for  nutrient  input  for 
the  nine  karst  invertebrate  species.  Only 
very  few  species,  including  the  ground 
cricket,  the  roach,  and  a  beetle  that  is 
s5anbiotic  with  the  imported  fire  ants, 
increased  in  abundance  in  infested 
areas.  However,  even  when  including 
the  increase  in  these  few  species,  the 
total  abundance  of  arthropods 
(excluding  fire  ants)  in  infested  areas 
was  75  percent  less  than  uninfested 
areas.  In  addition,  fire  ant  infestation 
reduced  biodiversity;  there  were  40 
percent  fewer  species  in  infested  areas. 

Issue  10:  Some  commenters  believe 
the  existing  regxUations  of  the  TNRCC. 
City  of  San  Antonio  (City),  and  SAWS, 
the  primary  water  and  wastewater 
purveyor  in  Bexar  County,  are  adequate 
to  protect  the  species  and  their  habitat, 
while  other  commenters  believed  they 
are  inadequate. 

Our  Response:  Our  analysis  of  the 
adequacy  of  existing  regulatory 
mechanisms  found  that  additional 
measures  are  needed  to  protect  these 
species  from  extinction.  Although 
certain  rules  and  regulations  provide 
some  protection,  they  do  not  alleviate 
all  of  the  identified  threats.  We 
reviewed  current  programs  and 
regulations  of  the  TNRCC,  the  City,  and 
SAWS.  The  purpose  of  the  existing 
regulations  is  to  protect  water  quality 
and  the  regulations  are  not  adequate  to 
fully  protect  the  species  from  all  threats. 


For  further  information  please  see 
Factor  D  in  the  "Summary  of  Factors 
Affecting  the  Species"  section  of  this 
fijial  rule. 

Issue  1 1 :  SAWS  initiated  a  Land 
Acquisition  Program  that  is  currenUy 
purchasing  land  in  the  karst  regions. 
Certainly,  this  ongoing  program  serves 
to  provide  substantial  protection  to 
these  species  and  their  habitat. 

Our  Response:  The  focus  of  this 
program  is  preservation  of  lands  for 
water  quality  in  the  Edward's  Aquifer 
and  not  for  caves  containing  the  species. 
This  program  may  have  potential  to 
contribute  to  species  conservation. 
However,  we  have  no  information  that 
indicates  SAWS  has  located  and/or 
preserved  caves  supporting  the  nine 
invertebrates. 

Issue  12:  Even  if  the  perceived  threats 
did  have  an  impact  on  the  species,  the 
decision  to  list  as  endangered  will  not 
prevent  future  negative  effects  from 
occurring. 

Our  Response:  Please  see  our 
discussion  under  the  Available 
Conservation  Measures  section  of  this 
final  rule.  The  Act  provides  numerous 
conservation  mechanisms  for  listed 
species. 

Issue  13:  Some  believe  the  listing  is 
primarily  for  stopping  development 
over  the  Edwards  Aquifer  and  not  for 
the  species  themselves.  Others  believe 
that  protection  of  the  species  and  their 
habitat  will  provide  ancillary  benefits 
by  protecting  their  sole-source  water 
supply. 

Our  Response:  We  are  obligated  under 
the  Act  to  address  the  status  of  species 
in  relation  to  the  five  factors  discussed 
under  the  Sunmiary  of  Factors  Affecting 
the  Species  section  of  this  final  rule. 
Other  benefits  or  effects  of  listing  cannot 
be  considered  in  our  determination 
whether  to  list  a  species. 

Issue  14:  The  proposed  rule  does  not 
indicate  the  nine  karst  invertebrates  are 
bred  or  hunted  for  commercial 
purposes,  or  that  they  move  in  interstate 
commerce.  The  nine  karst  invertebrates 
are  intrastate  species  having  no  effect  in 
commerce  and.  therefore,  are  beyond 
Congress'  authority  to  regulate.  Thus, 
the  Service  lacks  authority  under  the 
Act  pursuant  to  the  Commerce  Clause  of 
Article  1 ,  Section  8  of  the  United  States 
Constitution  to  regulate  the  nine 
proposed  karst  invertebrates. 

Our  Response:  A  decision  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  circuit  [National 
Association  of  Homebuilders  v.  Babbitt, 
130  F.  3d  1041,  D.C.  Cir.  1997)  makes 
it  clear  in  its  application  of  the  test  used 
in  the  United  States  Supreme  Court 
case.  United  States  v.  Lopez.  514  U.S. 
549  (1995).  that  regulation  of  species 
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limited  to  one  State  under  the  Act  is 
within  Congress'  commerce  clause 
power.  On  fune  22.  1998,  the  Supreme 
Court  declined  to  review  this  case  (118 
S.  Ct.  2340  1998).  Therefore,  our 
application  of  the  Act  to  the  nine  karst 
invertebrates,  currently  known  to  be 
endemic  to  only  one  county  in  the  State 
of  Texas,  is  constitutional. 

Issue  15:  Listing  the  nine  karst 
invertebrates  as  endangered  will  add 
additional  costs  and  delays  to  urban 
development  projects. 

Our  Response:  While  economic  effects 
and  related  concerns  cannot  be 
considered  in  listing  decisions,  such 
factors  are  considered  in  recovering 
listed  species  In  a  Federal  Register 
notice  published  luly  1,  1994  (59  FR 
34272),  the  Secretaries  of  Interior  and 
Commerce  established  an  interagency 
policy  to  minimize  social  and  economic 
impacts  consistent  with  timely  recovery 
of  listed  species.  Thus,  it  is  our  desire 
that  any  recovery  actions  associated 
with  these  nine  invertebrates  minimize 
adverse  social  and  economic  impacts  to 
the  extent  practicable. 

In  addition,  we  have  been 
encouraging  voluntary  consideration  of 
these  invertebrates  in  development 
planning  for  several  years.  We  believe 
early  coordination  can  avoid 
urmecessary  increases  in  costs  or  delays 
for  construction-related  activities  in 
areas  containing  the  listed  species  We 
encourage  Federal  or  State  agencies, 
private  developers,  and  others  to  contact 
us  during  early  phases  of  project  design 
so  that  the  necessary  measures  to 
minimize  or  avoid  impacts  to  listed 
species  can  be  incorporated  into 
development  projects  as  early  as 
possible.  We  are  committed  to  working 
with  landowners  and  others  to  develop 
cooperative  solutions  to  species 
conservation  that  avoid  or  minimize  the 
need  for  regulatory  burdens  on 
landowners. 

Summary  of  Factors  Affecting  the 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  determined  that  nine 
Bexar  County  karst  invertebrates  should 
be  classified  as  endangered  species.  Wo 
followed  procedures  found  at  section 
4(a)(1)  of  the  Act  and  regulations 
implementing  the  listing  provisions  of 
the  Act  (50  CFR  part  424).  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  nine  invertebrates  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 


curtailment  of  their  habitat  or  range. 
The  ranges  of  the  nine  invertebrates  are 
limited  to  limestone  kju-st  strata  in  the 
northern  portion  of  Bexar  County, 
which  includes  a  portion  of  northern 
San  Antonio,  Texas.  Their  historical 
ranges  are  unknown,  but  were  likely 
similar  to  their  present  ranges  with  the 
exception  of  caves  that  have  been 
destroyed  or  suffered  adverse  impacts 
due  to  the  factors  discussed  in  the 
proposed  rule  and  this  final  rule. 

Tne  proximity  of  the  caves  and  karst 
features  inhabited  by  these  species  to 
the  City  of  San  Antonio  makes  them 
vulnerable  to  negative  impacts  as  a 
result  of  continuing  expansion  of  the 
San  Antonio  metropolitan  area. 
Destruction  of  caves  in  Bexar  County 
and  throughout  central  Texas  is 
common  (Elliott  1990,  Veni  1991).  Veni 
(1991)  estimated  that  about  26  percent 
of  known  caves  in  Bexar  County  have 
been  destroyed  through  filling  with  dirt, 
rocks,  concrete,  or  other  materials; 
capping  or  covering  by  roads  or 
buildings;  and  blasting  by  construction 
and  quarrying  operations. 

Several  sources  of  information  from 
1991  to  1997  illustrate  that  considerable 
development  has  occurred  suid  is 
expet:ted  to  continue  in  the  San  Antonio 
area  in  general  and  in  the  karst  regions 
in  particular.  For  example,  a  report 
prepared  by  the  City  of  San  Antonio 
(1991)  indicates  that  69  percent  of  the 
increase  in  human  population  that 
occurred  in  Bexar  County  between  1980 
and  1990,  occurred  in  the  northwest  and 
northeast  quadrants,  where  the  nine 
invertebrates  occur.  The  report 
describes  this  period  as  characterized  by 
"tremendous  growth  "  in  the  residential 
sector  with  significant  increases  also 
occurring  in  non-residential  growth.  A 
City  of  San  Antonio  Department  of 
Planning  (2000)  map  shows  that  growth 
of  San  Antonio  from  1971  to  1999  has 
been  primarily  to  the  northwest.  During 
the  1980s,  Bexar  County  saw  a  26 
percent  increase  in  the  single  family 
housing  market  (88  percent  of  which 
occurred  in  the  northwest  and  northeast 
quadrants),  a  46  percent  increase  in  the 
multi-family  housing  market,  and  an 
approximate  150  percent  increase  in 
availability  of  non-residential  space 
(City  of  San  Antonio  1991). 

Overall,  the  northwest  and  northeast 
quadrants  of  Bexar  County  contain  69 
percent  of  the  county's  population  and 
73  percent  of  the  available  housing  (City 
of  San  Antonio  1991).  From  1980-1990', 
changes  in  population  for  the  specific 
census  tracts  where  the  nine 
invertebrates  occur  (census  tracts 
numbering  in  the  1200s,  1700s,  1800s, 
and  1900s)  range  from  a  2.4  percent 
decrease  (tract  1208,  Alamo  Heights)  to 


a  201  percent  increase  (tract  1720, 
Culebra  Anticline  area).  For  the  1200, 
1700,  1800,  and  1900  census  tracts  the 
average  population  increase  has  been 
35.4  percent,  13.1  percent,  54.3  percent, 
and  24.1  percent,  respectively.  The 
majority  of  the  increase  in  development 
and  population  during  that  period 
occurred  during  the  early  1980s  with  a 
drastic  decline  by  1989. 

A  report  by  the  City  of  San  Antonio 
(1993)  showed  a  steady  increase  in 
building  permit  activity,  number  of 
plats  approved,  number  of  acres  and  lots 
platted,  and  new  electrical  connections 
during  the  period  from  1990-1992.  That 
report  also  indicated  that  the  majority  of 
the  growth  (about  81  percent,  as 
measiu^d  by  new  electrical 
coiuiections)  occurred  in  the  northwest 
and  northeast  quadrants. 

The  recent  revitalization  of  the  real 
estate  market  and  the  construction 
industry  has  intensified  the  threat  to  the 
nine  invertebrates,  A  review  of  new 
electrical  cormections  for  all  Bexar 
County  census  tracts  from  1990-1996 
(San  Antonio  Planning  Department 
1997)  reveals  that  tracts  within  the 
northwest  and  northeast  quadrants  of 
the  city  continued  to  be  the  fastest 
growing  areas  in  the  county.  Census 
tracts  numbering  in  the  1200s,  1700s, 
1800s,  and  1900s  accounted  for  21 
percent,  10  percent,  31  percent,  and  21 
percent,  respectively,  of  the  new 
electrical  connections  in  the  county 
from  1990  to  1996  (San  Antonio 
Plarming  Department  1997).  Further 
review  of  the  data  reveals  that  the 
majority  of  the  fastest  growing  sub-tracts 
are  located  in  karst  areas. 

Population  growth  in  Texas  and  Bexar 
County  is  expected  to  continue  at  a 
rapid  rate.  The  Texas  Water 
Development  Board  (1997)  estimated 
that  the  current  Texas  human 
population  size  is  19  million;  it  is 
expected  it  to  nearly  double  in  the  next 
50  years,  reaching  over  36  million 
residents  in  the  year  2050.  Bexar  County 
alone  experienced  an  estimated  1.3% 
population  increase  between  1998  and 
1999,  with  a  1999  population  estimate 
of  1.37  million  (US  Census  Biu-eau 
2000).  Estimates  from  the  Texas  State 
Data  Center  and  the  Center  for 
Demographic  and  Socioeconomic 
Research  and  Education  (2000)  indicate 
that  the  total  population  size  in  Bexar 
County  from  the  year  2000  to  the  year 
2030  would  increase  anywhere  from 
17.2%  (assiuning  no  net  migration)  to 
56.9%  (assuming  migration  rates  are 
consistent  with  those  observed  between 
1990  and  1998),  with  population  sizes 
of  1.54  million  to  2.25  million  people  by 
the  year  2030. 
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Plotting  cave  locations  on  1993  land 
use  maps  prepared  by  the  Bexar  County 
Appraisal  District  for  northwest  Bexar 
County  and  the  Edwards  Aquifer 
recharge  zone  shows  that  most  of  the 
privately  owned  caves  lie  on  land 
classified  as  one  of  the  following:  single 
family  residential,  vacant  platted, 
vacant  mixed-use.  tax  exempt,  or 


ranchland  (Table  1).  Land  classified  as 
single  family  residential  is  ciurently 
occupied  by  single-family  dwellings. 
Land  classified  as  vacant  platted  is 
mostly  interspersed  with  or  svurounded 
by  single  family  residential  areas  and, 
since  plats  have  been  approved,  can  be 
developed  at  any  time.  Vacant  mixed- 
use  land  either  has  no  agricultural 


exemption  or  includes  areas  where 
rollback  taxes  have  been  paid  in 
preparation  for  a  change  in  land  use. 
Caves  located  on  single  family 
residential,  vacant  platted,  or  vacant 
mixed-use  land  are  most  vulnerable  to 
negative  impacts  related  to 
development. 


Table  1  .—Numbers  of  Karst  Features  Containing  the  Nine  Invertebrates  by  Land  Use 

[1993  Land  use  according  to  Bexar  County  Appraisal  District  maps  for  northwest  Bexar  County  and  the  Edwards  Aquifer  recharge  zone] 


Species 


Rhadlne  exilis 


Rhadine  infemalis  

R.  i.  ewersi  

R.  i.  infemalis 

I 

R.  J.  new  species  

Batrisodes  venyivi  

Texella  cokendolpheri 

Cicurina  baronia 

CIcurina  madia  


Cicurina  venll  

Cicurina  vespera  

Neoieptoneta  microps 


Single- 

Vacant 

Vacant 

Tax 

family 

platted 

mixed-use 

Ranchland    ,    ^^^^^2 

2 

1 

3 

'2 

21  DOD1 

Gcsr^ 

1  Co. 
ROW 

3  DOD 

2 

6 

2 

4  GCSNA 

1 
Church 

2 

1 

3 

1 

1 

1 

1 

1 

2 

1 

1  DOD  1 
GCSNA 

1 

1  GCSNA 

2  GCSNA 

Unknown 


Ttl 


4 

35 

25 

1 

31 

3 
1 

1 
6 

1 
1 
2 

'  1  in  county  road  right-of-way  and  1  across  the  street  from  residential  neightxjrtiood 

2  DOD  =  Department  of  Defense;  GCSNA  =  Government  Canyon  State  Natural  Area;  Co.ROW 

3  Exact  location  unknown 


county  road  right-of-way 


Ranchland  is  land  with  an  existing 
agriculttiral  exemption.  These  areas  may 
be  vulnerable  to  fire  ant  infestations, 
siltation  due  to  overgrazing,  or  to 
chemicals  such  as  pesticides. 

Tax  exempt  land  is  government- 
owned  or  otherwise  tax  exempt,  and  is 
owned  primarily  by  Federal.  State,  and 
local  governments  or  church  groups. 
These  caves  may  be  subject  to  any  of  the 
threats  associated  with  other  land-use 
t)rpes,  depending  on  the  landowner  and 
current  land  use  practices.  Five  caves  in 
TPWD's  Government  Canyon  State 
Natural  Area  contain  a  totd  of  five  of 
the  nine  invertebrates  (Reddell  1993). 
The  TPWD  will  likely  protect  habitat  at 
these  sites;  however,  fij?e  ants  are 
present  in  some  of  the  caves  and 
throughout  the  property  (see  discussion 
under  Factor  C,  below).  Thus,  the 
invertebrate  species  within  those  caves 
are  at  risk  because  methods  of 
controlling  fire  ants  are  only  partially 
effective.  To  date,  there  is  no 
management  or  maintenance  plan  in 
place  that  adequately  reduces  these 
threats  to  the  species. 

A  total  of  23  caves  containing  the 
species  are  located  on  Federal  property 
at  the  Camp  Bullis  Training  Site. 
Twenty  caves  contain  only  Rhadine 


exilis,  two  caves  contain  only  Rhadine 
infemalis,  and  one  cave  contains  both 
Rhadine  species  and  Cicurina  madia. 
Efforts  are  underway  through  the 
Department  of  Defense's  Legacy 
program  to  inventory  karst  feattires 
within  the  recharge  zone  on  Camp 
Bullis  and  to  determine  adequate  areas 
for  protection  of  biologically  and/or 
hydrologically  significant  karst  features. 
While  the  habitat  on  DOD  lands  is  fairly 
seciu«,  complete  protection  of  the 
species  in  these  features  may  require 
additional  steps,  such  as  control  of  fire 
ants,  cave  gates,  and  long-term 
management.  Currently  DOD  is  drafting 
a  management  plan,  but  until  the  plan 
is  completed  and  implemented  these 
threats  may  not  be  adequately  reduced. 
A  number  of  the  caves  containing  the 
nine  invertebrates  occur  within  the 
recharge  zone  for  the  Edwards  Aquifer. 
The  Edwards  Underground  Water 
District  (1993)  presented  data  suggesting 
that  the  Edwards  Aquifer  recharge  zone 
in  northwest  Bexar  County  is  "poised 
for  explosive  development  as  the 
economy  rebounds."  Spills,  leaking 
storage  tanks,  and  other  sources  of 
surface  and  groundwater  pollution  can 
harm  cave  and  karst  communities  as 
pollutants  pass  through  the  karst.  Since 


karst  systems  are  ciffected  by  both 
surface  and  subsurface  drainage,  it  is 
necessary  to  protect  these  areas  to  avoid 
infiltration  of  contaminants.  In  a  study 
of  small  invertebrates  that  live  in 
underground  spaces  too  small  to  allow 
hiunan  access  (interstitial  spaces), 
Danielopol  (1981)  found  with  increased 
infiltration  of  pollution  into  the 
interstitial  spaces,  the  invertebrates 
were  replaced  by  surface  species.  He 
concluded  that  the  ratio  between  siuface 
and  interstitial  species  is  proportional  to 
pollution. 

The  Texas  Water  Commission  (TWC), 
now  part  of  the  TNRCC,  reported  that  in 
1988  within  the  San  Antonio  segment  of 
the  Edwards  Aquifer,  28  oil  and 
chemical  spills  occurred  in  Bexar 
County.  This  represented  the  greatest 
number  of  land-based  spills  in  central 
Texas  that  affect  siu-face  and/or 
groundwater  (TWC  1989).  As  of  July 
1988,  Bexar  County  had  between  26  and 
50  confirmed  leaking  underground 
storage  tanks  (TWC  1989),  placing  it 
second  among  central  Texas  counties  in 
the  number  of  confirmed  underground 
storage  tank  leaks.  The  TWC  estimates 
that,  on  average,  ever\'  leaking 
underground  storage  tank  will  leak 
about  500  gallons  per  year  of 
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contaminants  before  the  leak  is 
detected.  These  tanks  are  considered 
one  of  the  most  significant  sources  of 
groundwater  contamination  in  the  State 
(TWC  1989). 

Increasing  urbanization  in  Bexar 
County  will  increase  the  risk  that  leaks 
and  spills  mav  harm  karst  ecosystems. 
TheTNRCC  (1994)  summarizes 
information  on  groundwater 
contamination  and  lists  contaminant 
spills  on  a  countv-bv-countv  basis  as 
reported  by  the  TNRCC.  the  Te.xas 
Department  of  Agriculture,  the  Railroad 
Commission  of  Texas,  the  Texas 
.■\lliance  of  Groundwater  Districts,  and 
the  Interagency  Pesticide  Database 
Table  1  in  TNRCC  (1994)  lists  350 
groundwater  contamination  cases  that 
occurred  in  Bexar  County  within  the 
past  2  decades.  The  majority  of  these 
cases  involve  spills  or  leaks  of 
petroleum  products,  and  many  of  them 
remain  unresolved  at  present 

While  a  number  of  tne  cave  entrances 
concerned  may  not  be  in  imminent 
danger  from  development  at  the 
entrance  site,  cave  environments  can  be 
negatively  impacted  by  runoff,  chemical 
spills,  sewer  leaks,  pesticide  use.  and 
septic  effluent  associated  with 
development  on  nearby  properties 
within  the  karst  zone  Many  of  these 
caves  are  situated  within  the  porous 
limestone  that  forms  the  Edwards 
Aquifer  and  are  susceptible  to 
contamination  originating  on  properties 
containing  the  cave  entrances,  as  well  as 
on  properties  that  lie  above  and  adjacent 
to  subterranean  reaches  of  the  caves. 

Attributes  of  cave  environments  that 
are  conducive  to  occupation  by  karst 
invertebrates  include  a  relatively 
constant  high  humidity,  stable 
temperature,  and  some  energy  input 
(Howarth  1983;  Holsinger  1988:  Elliott 
and  Reddell  1989).  Nutrient  availability 
and  moisture  are  critical  limiting  factors 
for  karst  animals  occupying  terrestrial 
cave  environments  (Barr  1968). 
Adaptations  to  the  high  relative 
humidity  and  low  nutrient  availability 
typical  of  caves  are  common  among 
troglobites  (Howarth  1983:  Mitchell 
1967:  Barr  1968),  and  the  nine 
invertebrates  exhibit  many  of  these 
adaptations  (Barr  1960:  Barr  1974; 
Gertsch  1974). 

Nearly  all  food  energy  in  caves  must 
be  imported  from  the  exterior  (Holsinger 
1988).  Energy  enters  areas  near  the  cave- 
entrance  via  species  that  move  between 
the  surface  and  the  cave  (including  cave 
crickets,  bats,  racoons,  and  other  sniall 
mammals)  and  by  means  of  organic 
matter  that  washes  or  falls  into  the 
caves.  In  deeper  reaches  of  the  cave, 
primary  input  of  energy  is  through 
water  containing  dissolved  organic 


matter  percolating  through  the  karst 
vertically  through  fissures  and  solution 
features  (Howarth  1983:  Holsinger  1988: 
Elliott  and  Reddell  1989). 

Culver  (1986)  discusses  several 
documented  threats  to  caves,  and 
indicates  that  the  covering  or  closing  of 
caves  greatly  affects  nutrient  input 
because  major  food  sources  for 
troglobites  come  in  through  cave 
entrances  Many  caves  extend  beyond 
humanlv  accessible  points,  thereby 
restricting  our  knowledge  of  other 
access  points  not  readily  noticeable 
from  the  surface.  Rapid  urbanization  in 
northern  Bexar  County  would  likely 
result  in  a  dramatic  increase  in 
impermeable  cover  in  areas  surrounding 
manv  of  the  caves.  An  increase  in 
impermeable  cover  could  result  in 
decreased  perf:olation  of  water  into  the 
caves  via  the  karst  and  have  a 
detrimental  effect  on  the  moisture 
regime  and  nutrient  input  critical  to 
karst-dwelling  species. 

Several  of  the  caves  containing  the 
nine  invertebrates  have  been  subject  to 
vandalism,  trash  dumping,  and  other 
threats  that  may  be  associated  with 
visitation  by  humans.  Excessive 
visitation  by  humans  can  result  in 
habitat  disturbance  or  loss  of  habitat 
due  to  soil  compaction  or  changes  in 
atmospheric  conditions  as  well  as  direct 
mortality  of  invertebrates.  Vandalism 
mav  result  in  the  destruction  or 
deterioration  of  the  karst  ecosystem. 
Dumping  of  trash  (such  as  alkaline 
batteries)  can  lead  to  contamination  of 
the  karst  ecosystems.  Disposal  of 
household  and  other  wastes  may  attract 
fire  ants  or  other  surface-dwelling 
species  harmful  to  the  karst  ecosystem. 

B,  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  These  species  are  of  little 
interest  in  the  insect  trade  or  to  amateur 
collectors.  They  are  collected  only 
occasionally  by  scientists  conducting 
studies  of  cave  fauna.  While  it  is  true 
that  positive  identification  of  karst 
invertebrates  usually  requires  collection 
and  permanent  preservation  of 
individual  specimens,  the  number  of 
individuals  taken  for  this  purpose  is 
small,  and  such  collections  are  made 
infrequently.  We  do  not  believe  that 
collection  of  a  few  individuals  has 
significantly  reduced  their  numbers. 
Habitat  disturbance  resulting  from 
searching  for  species  is  relatively  minor 
when  done  by  experienced  collectors, 
and  usually  involves  turning  over  rocks 
on  the  cave  floor,  which  are  then 
returned  to  their  previous  positions. 
Thus,  we  do  not  ccmsider  scientific 
collecting  to  be  a  threat  at  this  time. 
Consequently,  any  threat  from 
overutilization  of  these  species  for 


commercial,  recreational,  scientific,  or 
educational  purposes  is  insignificant  at 
this  time. 

C.  Disease  or  predatlon.  Human 
activities  facilitate  movement  of  certain 
predators,  such  as  fire  ants,  into  an  area. 
Construction  areas,  lawns,  roadways, 
and  landscaped  areas  provide  habitat 
from  which  these  species  can  disperse. 
The  relative  accessibility  of  the  shallow 
caves  in  Bexar  County  leaves  the  nine 
invertebrates  especially  vulnerable  to 
invasion  by  nonnative  species. 

Nonnative  fire  ants  are  a  major  threat 
to  the  nine  invertebrates.  Fire  ants  are 
voracious  predators  and  there  is 
evidence  that  overall  arthropod 
diversity  drops  in  their  presence 
(Vinson  and  Sorensen  1986.  Porter  and 
Savignano  1990).  Reddell  {in  lift.  1993) 
lists  ten  cave-inhabiting  species  he  has 
observed  being  preyed  upon  by  fire  ants. 
Although  none  of  the  species  covered  in 
this  final  rule  are  the  species  he 
observed  being  preyed  upon,  several  of 
those  observed  are  closely  related  to  the 
nine  invertebrates  or  to  endangered 
karst  invertebrates  in  Travis  and 
Williamson  Counties.  Texas.  It  is 
reasonable  to  expect  that  the  nine  Bexar 
County  invertebrates  are  similiarly 
affected  in  areas  where  fire  ants  are 
present. 

Elliott  (1992)  cites  other  examples  of 
predation  and  notes  that  fire  ant  activity 
has  increased  dramatically  in  central 
Texas  since  1989.  Even  in  the  unlikely 
event  that  fire  ants  do  not  affect  the 
listed  species  directly,  their  presence  in 
and  around  caves  could  have  a  drastic 
detrimental  effect  on  the  cave  ecosystem 
through  loss  of  species,  inside  the  cave 
and  out.  that  provide  nutrient  input  and 
critical  links  in  the  food  chain.  Elliott 
(1994)  found  fire  ants  competing 
intensively  with  cave  crickets  during 
foraging:  since  cave  crickets  tremsport 
nutrients  from  outside  to  inside  the 
caves,  this  will  probably  lead  to  the 
eventual  decline  of  cave  communities. 
Porter  and  Savignano  (1990)  found 
arthropod  species  richness  and 
abundance  was  lower  in  fire  ant- 
infested  areas  compared  to  uninfested 
areas. 

Of  36  caves  Veni  and  Reddell  visited 
while  conducting  a  status  survey  for  the 
nine  invertebrates,  fire  ants  were  found 
in  26  caves  (Reddell  1993).  The  1993 
status  survey  revealed  that,  of  24  caves 
confirmed  to  contain  one  or  more  of  the 
nine  invertebrates,  at  least  15  had  fire 
ant  infestations  at  the  time  the  study 
was  conducted  (Reddell  1993).  Most  of 
the  collections  for  the  status  survey 
were  done  between  April  and  June  of 
1993,  at  a  time  during  that  year  when 
fire  ants  had  likely  not  reached  peak 
densities  (Reddell,  pers.  comm.  1995). 
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Consequently,  fire  ant  infestations  could 
be  worse  than  reflected  by  the  status 
survey.  The  rate  of  infestation  is 
expected  to  be  similar  for  the  rest  of  the 
57  caves  known  to  contain  one  or  more 
of  the  nine  invertebrates. 

Controlling  fire  ants  once  they  have 
invaded  a  cave  and  its  vicinity  is 
difficult.  Chemical  control  methods 
have  some  effectiveness,  but  the  effect 
of  these  agents  on  non-target  species  is 
unclear.  Consequently,  use  of  chemicals 
to  control  fire  ants  in  and  close  to  caves 
is  not  currently  advisable.  At  present, 
we  recommend  only  boiling  water 
treatment  for  control  of  fire  ant  colonies 
near  caves  inhabited  by  endangered 
karst  invertebrates.  This  method  is 
labor-intensive  and  only  moderately 
effective.  Carefully  controlled  chemical 
treatment  may  be  appropriate  in  certain 
circumstances.  Although  control 
methods  are  available,  the  burden  of 
carrying  out  such  practices  in  areas 
occupied  by  these  species  is  not  a 
designated  or  mandated  duty  of  any 
agency,  organization,  or  individual.  This 
type  of  control  will  likely  be  needed 
indefinitely  or  until  a  long  term  method 
of  fire  ant  control  is  developed. 
-  D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Invertebrates 
are  not  included  on  the  TPWD  list  of 
threatened  and  endangered  species  and 
are  provided  no  protection  by  the  State. 
Furthermore,  TPWD's  regulations  do  not 
contain  provisions  for  protecting  habitat 
of  any  listed  species. 

The  TNRCC  regulations  may  give 
some  degree  of  protection  to  significant 
aquifer  recharge  features,  but  may  apply 
to  only  a  few  of  the  caves  in  which  the 
nine  invertebrates  are  found  since  the 
majority  do  not  meet  TNRCC's 
definition  of  "sensitive  feature".  TNRCC 
defines  a  sensitive  featiu-e  as  a 
"permeable  geologic  or  manmade 
feature  located  on  the  recharge  zone  or 
transition  zone  where:  (A)  A  potential 
for  hydrologic  intercoimectedness 
between  the  surface  and  the  Edwards 
Aquifer  exists,  and  (B)  rapid  infiltration 
to  the  subsurface  may  occur." 

The  TNRCC  regulations  are  designed 
to  protect  the  water  quality  of  the 
Edwards  Aquifer.  This  is  typically 
accomplished  by  prohibiting  certain 
activities  (for  example,  locating  waste 
disposal  wells  or  concentrated  animal 
feed  lots  on  the  recharge  zone),  filing  a 
Water  Pollution  Abatement  Plan,  and 
through  the  use  of  Best  Management 
Practices.  Complying  wiUi  TNRCC 
regulations  may  also  entail  the  capping 
(concrete  sealing)  of  some  features  to 
prevent  contaminated  water  from 
entering  the  aquifer.  Such  alteration  or 
blocking  of  natiual  drainage  patterns 
could  result  in  drying  of  the 


subterranean  habitat  and  a  reduction  in 
nutrient  input  into  the  karst  feature. 
Karst  features  supporting  the  nine 
invertebrates  may  also  be  exempted 
from  TNRCC  regulations  because  a 
number  are  not  found  in  either  the 
recharge  or  transition  zone. 

The  City  of  San  Antonio  regulates 
development  and  impervious  cover 
within  the  recharge  area  of  the  Edwards 
Aquifer  through  Ordinance  #81491, 
made  effective  Januan,'  23,  1995.  This 
Ordinance  limits  types  of  development 
and  impervious  cover  within  the  city 
limits,  the  extraterritorial  jurisdiction, 
and  the  recharge  zone.  This  Ordinance 
requires,  in  part,  identification  of 
critical  environmental  features  and  mav 
provide  some  protection  for  caves  and 
karst  features  that  provide  recharge  to 
the  Edwards  Aquifer.  Development 
setbacks  provided  for  in  the  Ordinance 
range  from  18.3  to  30,5  m  (60  to  100  ft). 
These  setback  distances  translate  into 
buffer  areas  of  0.13  to  0.37  ha  (0.33  to 
0.92  ac).  Setbacks  from  recharge  features 
required  by  the  Ordinance  may  not 
always  be  adequate  to  protect  entire 
hydrogeological  areas  that  provide 
surface  and  subsurface  moisture  to  the 
karst  habitat  and  surface  communities 
that  provide  nutrient  input  into  the 
cave.  We  believe  that  the  amount  of 
surface  habitat  needed  for  perpetual 
sustainability  of  the  karst  ecosystem  is 
on  the  order  of  40  ha  (100  ac)  based 
upon  such  factors  as  foraging  distances 
of  cave  crickets;  minimum  viable 
population  sizes  of  the  dominant,  native 
plant  species;  and  the  distance  of  edge 
effects  on  both  the  floral  and  faunal 
communities.  In  addition,  most  of  the 
caves  known  to  contain  the  nine 
invertebrates  are  relatively  small  and  do 
not  provide  significant  recharge,  so  it  is 
imcertain  how  these  caves  would  be 
considered  under  the  Ordinance.  Many 
of  the  caves  known  to  have  the  nine 
invertebrates  lie  outside  the  recharge 
zone. 

The  Ordinance  classifies  property  into 
three  categories.  Category'  1  is  any 
property  having  already  filed  official 
documents;  such  as  development  plats, 
water  or  sewer  contracts,  water 
pollution  abatement  plans,  or  zoning 
changes,  or  having  a  valid  permit  with 
the  City  prior  to  the  effective  date  of  the 
Ordinance.  The  Ordinance  does  not 
apply  to  these  properties,  allowing  up  to 
100  percent  impervious  cover.  Categorv' 
2  properties  are  those  not  already 
designated  as  Categorv'  1  and  that  lie 
within  the  corporate  limits  of  the  City 
of  San  Antonio.  This  category'  allows  30 
percent,  50  percent,  and  65  percent 
impervious  cover,  respectively,  for 
single-family  residential,  multi-family, 
and  commercial  development.  Category 


3  property  is  not  within  Category  1  or 
2,  but  is  within  the  extra-territorial 
jurisdiction  (ETJ)  of  the  City  of  San 
Antonio  and  within  the  Edwards 
Aquifer  Recharge  Zone.  Impervious 
cover  is  limited  to  15  percent  on 
Category  3  property.  In  an  update  bv 
SAWS  on  January  14.  1998.  thev  noted 
that  from  January  23,  1995  to  the  end  of 
1997,  29.25  percent  (9,695  ha  (23.958 
ac))  of  development  within  the  recharge 
zone  was  redesignated  from  Categorv  2 
or  3  to  Category  1.  As  San  Antonio 
grows  and  extends  the  corporate  limits, 
impervious  cover  limits  for  non- 
developed  land  will  increase  with  those 
extensions. 

We  are  not  aware  of  other  regulations 
that  will  specifically  address  the 
protection  of  the  karst  features  that 
ser\'e  as  habitat  for  these  invertebrate 
species.  At  present,  adequate,  long  term 
conser\'ation  of  the  karst  fauna  is  not 
assured  in  any  of  the  caves  containing 
one  or  more  of  the  nine  invertebrates. 

E.  Other  natural  or  manmade  factors 
affecting  their  continued  existence.  Just 
as  human  activities  may  facilitate 
movement  of  fire  ants  into  an  aiea  (see 
discussion  under  Factor  C,  above), 
competitors  such  as  cockroaches  and 
sow  bugs  can  also  be  introduced  into 
cave  ecosystems  in  association  with 
human  activity.  Native  and  nonnative 
species  may  increase  and  compete  with 
the  nine  invertebrates  directly  by 
consuming  the  same  foods  and  using  the 
same  habitats,  or  they  may  compete 
indirectly  by  using  resources  needed  by 
species  such  as  cave  crickets  that 
provide  nutrient  input  to  karst 
ecosystems.  Fire  ants  can  be  considered 
both  predators  and  competitors  (see 
discussion  under  Factor  C,  above). 

Possible  impacts  from  human  entry 
into  caves  for  recreational  purposes 
include  habitat  disturbance  or  loss  due 
to  soil  compaction  or  changes  in 
atmospheric  conditions:  abandonment 
of  the  cave  by  animals,  including  bats, 
that  inhabit  caves  but  must  return  to  the 
surface  for  food  or  other  necessities,  and 
in  so-doing  provide  nutrient  input  to  the 
cave  ecosystem:  and  direct  mortality  of 
karst  fauna.  These  impacts  may  be 
reduced  or  avoided  depending  on  the 
caving  skills  and  caution  of  the 
person(s)  entering  the  cave. 

Vandalism  is  also  a  threat  to  karst 
ecosystems  and  can  contribute  to  an 
alteration  of  the  cave  ecosystem  through 
soil  compaction,  temperature  changes, 
and  contamination  from  household 
chemicals  such  as  insecticides  (Reddell 
1993).  Additionally,  disturbance  of 
habitat  and  introduction  of  excess 
nutrients,  such  as  garbage,  may  facilitate 
the  establishment  or  increase  the 
numbers  of  competitors  and/or 
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predators  (including  nonnative  species) 
as  discussed  above.  Certain  caves  have 
frequently  been  used  for  parties  and 
other  unauthorized  activities.  Trash 
dumping  has  occurred  in  numerous 
Bexar  County  caves.  Reddell  (1993) 
noted  that  vandalism  contributed  to  the 
degradation  of  several  caves  that  contain 
one  or  more  of  the  nine  invertebrates. 

We  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  these  species 
in  determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  Rhadine  exilis.  Rhadinc 
infernalis.  Batnsodes  venyivi.  Texella 
cokendolphen.  Cicunna  baronia. 
Cicunna  madia,  Cicunna  venn. 
Cicunna  vespera.  and  Neoleptoneta 
microps  as  endangered. 

The  Act  defines  an  endangered 
species  as  one  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range.  A  threatened 
species  is  one  that  is  likely  to  become 
an  endangered  species  in  the  foreseeable 
future  throughout  all  or  a  significant 
portion  of  its  range.  We  believe  that 
these  species  are  endangered  because  of 
the  high  degree  and  immediacy  of 
threats  and  their  limited  ranges. 

Effective  Date 

In  accordance  with  5  U.S.C.  553(d)(3). 
we  find  good  cause  to  make  this  rule 
effective  immediately.  Because  of  the 
extremely  isolated  nature  of  tht; 
populations  of  these  species,  the 
corresponding  negligible  possibility  for 
recolonization  of  destroyed  habitat,  and 
our  knowledge  that  permanent 
destruction  of  habitat  quality  for  at  least 
two  caves,  in  which  some  of  these 
invertebrates  live,  is  imminent,  the 
protection  provided  by  the  Act  is 
granted  to  the  nine  invertebrates  in 
Bexar  County  immediately  upon 
publication  of  this  final  rule.  We  believe 
that  habitat  destruction  would 
temporarily  intensify  if  the  final  rule 
does  not  become  effective  until  30  days 
after  rule  publication.  Through 
consultations  for  other  threatened  and 
endangered  species,  we  are  currently 
aware  of  numerous  developments  in  the 
range  of  the  nine  invertebrates 

Several  in-progress  developments 
have  known  karst  features  on  the 
property,  but  it  is  unknown  whether 
these  features  support  any  of  the  nine 
invertebrates.  By  making  this  rule 
effective  immediately,  developers  may 
experience  temporary'  delays  in  order  to 
conduct  any  nc-eded  surveys  for  l^arsl 
features  and  for  the  nine  invertebrates, 
and  to  determine  how  their  projects  may 
proceed  in  compliance  with  the  Act. 
However,  the  majority  of  these 


developments  would  experience  these 
delays  regardless  of  the  effective  date. 
Making  the  rule  effective  immediately 
upon  publication  may  prevent  the 
destruction  of  a  number  of  significant 
but  as  vet  unknown  locations  for  these 
species  and  speed  the  recovery  of  the 
species 

Critical  Habitat 

CritKal  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  the  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  as  defined  in 
the  Act  means  the  use  of  all  methods 
and  procedures  needed  to  bring  the 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 

Section  4(a)(3)  of  the  Act  and 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  listed.  The 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

hi  the  proposed  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  prudent  for  the  nine  invertebrates 
because  the  publication  of  precise 
species  locations  and  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  would  make  the  nine 
invertebrates  more  vulnerable  to 
incidents  of  vandalism  through 
increased  recreational  visits  to  their 
cave  habitat  and  through  purposeful 
destruc  tion  of  the  caves.  We  also 
indicateii  that  designati(jn  of  critical 
habitat  was  not  prudent  because  it 
would  not  provide  any  additional 
benefit  beyond  that  provided  through 
listing  as  endajigered. 

In  tne  last  few  years,  a  series  of  court 
decisions  have  overturned  a  number  of 
our  determinations  that  designation  of 
critical  habitat  for  other  species  would 
not  be  prudent  (for  example,  Satural 
Resources  Defense  Council  v.  U.S. 


Department  of  the  Interior  113  F.  3d 
1121  (9th  Cir.  1997);  Consen'otion 
Council  for  Hawaii  \ .  Babbitt.  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  have  reexamined  the 
question  of  whether  critical  habitat  for 
the  nine  invertebrates  would  be 
prudent. 

We  examined  the  available  evidence 
for  the  nine  invertebrates  and  did  not 
find  specific  evidence  of  collection  or 
trade  of  these  or  any  similarly  situated 
species.  There  have  been  instances  of 
vandalism  to  caves  due  to  recreational 
cave  use.  By  designating  critical  habitat 
in  a  manner  that  does  not  identify 
specific  cave  locations,  the  threat  of 
vandalism  by  recreational  visits  to  the 
cave  or  purposeful  destruction  by 
unknown  parties  should  not  be 
increased. 

In  the  absence  of  a  finding  that  critical 
habitat  would  demonstrably  increase 
threats  to  a  species,  if  there  are  any 
benefits  to  critical  habitat  designation, 
then  a  prudent  finding  is  warranted.  In 
the  case  of  these  species,  there  may  be 
some  benefits  to  designation  of  critical 
habitat.  Critical  habitat  also  identifies 
areas  that  may  require  special 
management  considerations  or 
protection,  and  may  provide  protection 
to  areas  where  significant  threats  to  the 
species  have  been  identified.  Critical 
habitat  receives  protection  from 
destruction  or  adverse  modification 
through  required  consultation  under 
section  7  of  the  Act  with  regard  to 
actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
7  also  requires  conferences  on  Federal 
actions  that  are  likely  to  result  in  the 
adverse  modification  or  destruction  of 
proposed  critical  habitat.  Aside  from  the 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  the 
Service  to  ensure  that  any  action  they 
carry  out,  authorize,  or  fund  does  not 
jeopardize  the  continued  existence  of  a 
federally  listed  species  or  destroy  or 
adversely  modify  designated  critical 
habitat.  Our  implementing  regulations 
(50  CFR  part  402)  define  "jeopardize  the 
continuing  existence  of  (a  species)  and 
"destruction  or  adverse  modification  of 
(critical  habitat)  in  very  similar  terms. 
To  jeopardize  the  continuing  existence 
of  a  species  means  to  engage  in  an 
action  "that  reasonably  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery-  of  a 
listed  species  by  reducing  the 
reproduction,  numbers,  or  distribution 
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of  that  species,"  Destruction  or  adverse 
modification  of  critical  habitat  means  a 
"direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  siuvival  and 
recovery  of  a  listed  species  in  the  wild." 
Both  definitions  describe  an  action  that 
would  result  in  an  appreciable 
detrimental  effect  to  both  the  survival 
and  recovery  of  a  listed  species, 

A  critical  nabitat  designation  for 
habitat  currently  occupied  by  these 
species  would  usually  result  in  the  same 
outcome  imder  section  7  consultation  as 
if  the  critical  habitat  had  not  been 
designated  because  an  action  that 
destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  for  these  species. 
However,  there  may  be  a  few  instances 
where  section  7  consultation  would  be 
triggered  only  if  critical  habitat  is 
designated,  such  as  areas  where  the 
primary  constituent  elements  of  critical 
habitat  are  present  but  adequate  surveys 
have  not  yet  been  conducted  to  find  any 
of  the  nine  invertebrates.  Because  the 
nine  species  are  small,  inconspicuous, 
and  reclusive,  and  their  population 
levels  are  low,  surveys  may  have  been 
inadequate  to  detect  them  based  on 
insufficient  number  of  surveys, 
insufficient  effort  in  surveying, 
inappropriate  climatic  conditions  for 
surveying,  or  other  factors.  It  is  common 
that  no  individuals  are  seen  in  surveys 
of  caves  where  they  are  known  to  be 
present. 

Designation  of  critical  habitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  identifying  areas  that 
contain  the  physical  and  biological 
features  essential  for  the  conservation  of 
that  species.  Designation  of  critical 
habitat  alerts  the  public  as  well  as  land- 
managing  agencies  to  the  importance  of 
these  areas. 

We  find  that  critical  habitat 
designation  is  prudent  for  the  nine 
invertebrates  due  to  the  increased 
benefits  to  the  species  described  above. 
We  find  that  these  benefits  are  not 
outweighed  by  potential  increased 
threats  of  designating  critical  habitat. 

The  Final  Listing  Priority  Guidance 
for  FY  2000  (64  FR  57114)  states  that  we 
will  undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  allowed  by  our  funding 
allocation  for  that  year.  As  explained  in 
detail  in  the  Listing  Priority  Guidance, 
our  listing  budget  is  ciurently 
insufficient  to  allow  us  to  immediately 
complete  all  of  the  listing  actions 
required  by  the  Act.  Listing  these  nine 
invertebrate  species  without  designation 
of  critical  habitat  will  allow  us  to 
concentrate  oiu  limited  resources  on 
higher-priority  listing  actions,  while 


allowing  us  to  invoke  protections 
needed  for  the  conservation  of  the  nine 
invertebrates  without  further  delay.  We 
will  propose  designation  of  critical 
habitat  in  the  future  at  such  time  when 
our  available  resources  and  priorities 
allow. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  to  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us. 

In  addition,  section  7(a)(1)  of  the  Act 
requires  all  Federal  agencies  to  review 
the  programs  they  administer  and  use 
these  programs  in  furtherance  of  the 
piu-poses  of  the  Act.  All  Federal 
agencies,  in  consultation  with  us,  are  to 
carry  out  programs  for  the  conservation 
of  endangered  species  and  threatened 
species  listed  pursuant  to  section  4  of 
the  Act. 

Examples  of  Federal  agency  actions 
that  may  require  consultation  as 
described  in  the  preceding  paragraphs 
include  operations  at  Camp  Bullis 
Military  Reservation;  Environmental 
Protection  Agency  authorization, 
registration,  and  regulation  of  pesticides 


and  of  discharges  under  the  Clean  Water 
Act  (33  U.S.C.  1344  et  seq.)  such  as 
Construction  General  Permits  and  anv 
applicable  National  Pollution  Discharge 
and  Elimination  System  permits; 
Federal  Highway  Administration  and 
Army  Corps  of  Engineers  (Corps) 
involvement  in  such  projects  as  road 
and  bridge  construction  and 
maintenance;  other  Corps  projects 
subject  to  section  404  of  the  Clean  Water 
Act;  and  U.S.  Department  of  Housing 
and  Urban  Development  activities, 
funding,  cind  authorizations. 

The  Act  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21, 
in  part,  meike  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (kicludes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect;  or  to  attempt  any  of 
these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  our  agents  and  agents  of  State 
conservation  agencies. 

We  may  issue  permits  to  cany  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  for  endangered 
wildlife  are  codified  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available 
for  scientific  purposes,  to  enhance 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  the  course 
of  otherwise  lawful  activities.  Because 
these  species  are  not  in  trade,  we  do  not 
expect  requests  for  hardship  exemption 
permits. 

To  obtain  a  copy  of  regulations 
regarding  listed  wildlife  or  to  ask  about 
prohibitions  and  permits,  contact  the 
Legal  Instruments  Examiner.  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Endangered  Species.  P.  O.  Box  1306, 
Albuquerque,  NM  87103-1306 
(telephone  505/248-6920;  facsimile 
505/248-6788). 

The  karst  features  inhabited  by  these 
species  and  the  ecosystems  on  which 
they  depend  have  developed  slowly 
over  millions  of  years  and  cannot  be 
recreated  once  they  are  destroyed. 
Protection  of  the  ecosystems  that 
support  the  nine  invertebrates  requires 
maintaining  moist,  humid  conditions 
and  stable  temperatures  in  the  air-filled 
voids;  maintaining  an  adequate  nutrient 
supply;  preventing  contamination  of  the 
water  entering  the  ecosystem; 
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preventing  or  controllir^g  invasion  of 
nonnative  species  such  as  fire  ants. 
maintaining  of  a  healthy  ecosystem 
surrounding  the  karst  features;  ami 
other  actions  as  deemed  necessar\ 

Protecting  the  karst  features  inhabited 
bv  the  nine  invertebrates  entails 
protecting  sufficient  natural  surface  and 
subsurface  area  surrounding  the  karst 
features  to  maintain  the  integritv  ot  the 
karst  ecosystem  Due  to  the  pauc:it\'  nf 
light  and  limited  capabilitv  for 
photosvnthesis.  karst  ecosvstems  are 
almost  entirely  dependent  upon  surfat  e 
plant  and  animal  communities  for 
nutrient  and  energy  input 

Water  quality  is  also  an  important 
factor  in  the  conservation  of  karst 
invertebrates.  Caves  and  karst  features 
are  susceptible  to  pollution  from 
contaminated  water  entering  the  ground 
because  karst  has  little  capacity  for 
purification.  Transmission  of 
groundwater  flows  in  karst  is 
comparatively  rapid  and  provides  little 
opportunity  for  natural  filtering  cjr  other 
purifying  effects  (lUCN  1997).  The  area 
that  has  the  greatest  potential  to 
contribute  water-borne  contaminants 
into  the  karst  ecosystem  is  the  surface 
and  subsurface  drainage  basin  that 
supplies  water  to  the  ecosystem.  Certain 
activities  within  this  hydrologicallv 
sensitive  area,  such  as  application  of 
pesticides  and  fertilizers,  leakage  from 
sewer  lines,  and  urban  runoff,  could 
contaminate  the  karst  ecosystem.  The 
potential  for  contaminants  to  travel 
through  karst  systems  may  be  increaseti 


in  some  areas  relative  to  others  due  to 
local  geologic  features   Areas 
surrounding  the  karst  features  providing 
habitat  for  the  nine  invertebrates  should 
be  maintained  so  as  to  minimize  the 
possibility  of  introducing  contaminants 
into  the  karst  ecosystem. 

In  addition  to  providing  nutrients  to 
the  karst  ecosystem,  the  surface  plant 
community  also  serves  to  buffer  the 
karst  ecosvstem  against  changes  in 
temperature  and  moisture  regimes, 
pollutants  entering  from  the  surface 
(Biological  Advisory  Team  1990.  Veni  & 
Associates  198H),  and  other  factors  such 
as  sedimentation  resulting  from  soil 
erosion.  Protecting  native  vegetation 
may  also  help  control  certain  nonnative 
species  (such  as  fire  ants)  that  may 
compete  with  and/or  prey  upon  the 
listed  species  and  other  karst  fauna 
(Service  1994).  Soil  disturbance, 
introduction  of  nursery  plants  and  sod 
containing  fire  ants,  dumping  of  garbage 
(a  potential  food  source),  and 
installation  of  electrical  equipment  (fire 
ants  appear  to  be  attracted  to  electrical 
fields)  are  sf)me  of  the  factors 
t ontributing  to  fire  ant  infestations. 

It  IS  our  policy  (July  1,  1994;  59  FR 
34272)  to  identif\-  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  likely  constitute  a  violation 
of  section  9  of  the  Act.  The  intent  of  this 
policy  IS  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  and 
ong(ung  activities  within  a  species' 
range. 


Veni  1994(a)  defines  five  karst  zones 
in  the  San  Antonio  area  based  on 
geology,  distribution  of  known  caves, 
distribution  of  cave  fauna,  and  primary 
factors  that  determine  the  presence, 
size,  shape,  and  extent  of  caves  with 
respect  to  cave  development  (see  map 
1).  The  five  zones  reflect  the  likelihood 
of  finding  a  karst  feature  that  will 
provide  habitat  for  endemic 
invertebrates  as  follows: 
Zone  1:  Areas  known  to  contain  one 
or  more  of  the  nine  invertebrates; 
Zone  2;  Areas  having  a  high 

probability  of  suitable  habitat  for 
the  invertebrates; 
Zone  3:  Areas  that  probably  do  not 

contain  the  invertebrates; 
Zone  4;  Areas  that  require  further 
research  but  are  generally 
equivalent  to  zone  3,  although  they 
may  include  sections  that  could  be 
classified  as  zone  2  or  zone  5;  and 
Zone  5;  Areas  that  do  not  contain  the 

invertebrates. 
Veni  {1994a)  includes  detailed 
discussion  of  the  geologic  makeup  of 
these  karst  zones.  Map  1  simplifies 
Venis  karst  zone  maps  to  show  where 
actions  may  or  may  not  be  likely  to  take 
karst  invertebrates.  Zones  1  and  2  are 
combined  in  the  shaded  areas,  zones  3 
and  4  are  combined  in  the  hatched 
areas,  and  the  remaining  area  falls  in 
zone  5.  Zone  5  does  not  have  karst- 
forming  strata  and  the  nine  invertebrates 
are  not  expected  to  occur  in  these  areas. 

BILLING  CODE  431fr-55-P 
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Map  1 

Bexar  Countj.  Texas 

Karst  Zones 


BO 


Zone*  1  &  2 

Zones  3^4 

Zone  5 

Approximate 

boundaries:    Consult  more 

detailed  maps 


The  likelihood  that  activities  in  zones 
1-4  will  result  in  take  of  listed 
invertebrates  is  related  to  the  likelihood 
of  species  occurrence,  which  in  turn  is 
related  to  the  likelihood  of  karst  features 
being  present  and  may  require 
specialized  knowledge  and  familiarity 
with  caves,  geology  of  karst  areas,  and 
local  geology  to  determine.  The 
following  paragraphs  outline  steps 
suggested  to  avoid  the  possibility  of 
taking  karst  invertebrates  for  properties 
that  lie  entirely  or  partially  within  zones 
1.  2.  3.  or  4.  If  a  property  is  in  zone  5, 


then  no  precautions  to  avoid  taking 
these  species  should  be  necessary. 

In  zone  1  or  2.  a  survey  by  a  qualified 
geologist  or  geohydrologist  to  search  for 
karst  features  is  recommended.  In  zones 
3  and  4.  where  the  presence  of  karst 
features  is  possible,  but  less  likely,  we 
recommend  that  landowners  visually 
inspect  their  property  for  obvious  karst 
features,  noticeable  sinks,  or  caves.  If 
the  inspection  reveals  no  karst  features, 
and  no  subterranean  voids  are 
encountered  during  subsequent 
activities,  then  no  further  precautions 


should  be  necessary'.  However,  if  an 
inspection  reveals  caves,  noticeable 
sinks,  or  karst  features  on  the  property, 
and/or  caves,  karst  features,  or 
subterranean  voids  are  discovered 
during  the  course  of  any  activity  carried 
out  on  the  property,  the  features  should 
be  examined  by  a  qualified  biologist, 
who  has  a  U.S.  Fish  and  Wildlife 
Ser\'ice  section  10(a)(1)(A)  scientific 
permit,  for  the  presence  of  the  listed 
karst  invertebrates.  If  karst  invertebrates 
are  found,  contact  us  for  additional 
advice  and  information  on  how  to  avoid 
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taking  the  species  or,  if  tditing  cdunnt  h«" 
avoided,  the  process  for  obtaining 
incidental  take  authorizatinn  (see 
ADDRESSES) 

If  property  is  dd|dc:ent  to  a  knnuri 
occupied  cave  and  within 
geohvdrologicdUy  sensitive  zones  of 
influence  on  that  cave,  then  dctlvltl^■^ 
discussed  below  could  lead  to  take  'it 
species  on  that  adjacent  propert\    It  \nu 
are  in  or  adjacent  to  zone  1  karst. 
consultation  with  us  is  advisable  to 
determine  if  vou  are  adidt  ent  to  ,i 
known  occupied  cavi'  or  within 
geohvdrologicallv  sensitive  zone's  of 
influence  on  that  cave 

Persons  qualified  to  identifv  and 
evdludte  the  signific:dnce  of  kdrst 
features  mdv  include  professional 
geologists  or  hvdrogeologists.  bioiogu  ai 
consultants  familiar  with  cave  ami  karst 
ecosystems,  and  other  similarly 
knowledgeable  persons  Property 
owners  should  take  care  in  conducting 
karst  surveys  or  selecting  a  person  to 
conduct  a  karst  survey  so  ds  to  obtdin 
the  most  dccurdte  information  possible 
and  to  avoid  doing  any  damage  to  a 
karst  feature  or  the  karst  ecosystem 
during  the  survey. 

Collection  and  identification  of  karst 
invertebrates  requires  specialized 
knowledge  and  familiarity  with  (  ave 
biology  and  ecology  and  the  life 
histories  of  karst  invertebrates 
Identification  of  some  specimens  will 
require  microscopic  e.xamination  ami 
expert  taxcmomic  assistance.  Persons 
qualified  to  search  for  karst 
invertebrates  and  make  preliminary 
identifications  of  specimens  should  also 
be  able  to  evaluate  various  karst 
features'  suitability  as  habitat  for  the 
species.  Extreme  care  must  be  taken 
when  surveying  for  invertebrates  in 
karst  ecosystems,  and  these  invertebrate 
surveys  must  only  be  done  bv  cjualifieti 
individuals  who  are  permitted  bv  the 
Fish  and  Wildlife  Service  to  conduct 
such  surveys 

We  believe  that,  based  on  the  best 
available  information,  activities  in  zones 
1—4  that  could  potentially  result  in  take 
include,  but  are  not  limited  to 

(1)  Collecting  or  handling  of  the 
species; 

(2)  Surface  or  subsurface  activities 
that  may  directly  result  in  destruction  or 
alteration  of  species'  habitat  (such  as 
trenching  for  installation  of  utility  or 
sewer  lines,  excavation,  etc.); 

(3)  Alteration  of  the  topography 
within  the  surface  or  subsurface 
drainage  area  or  other  alterations  to  any 
cave  or  karst  feature  providing  habitat 
for  the  species  that  results  in  changes  to 
the  cave  environment  This  mav 
include,  but  is  not  limited  to,  sue  h 
activities  as  filling  cave  entrances  or 


otherwise  reducing  airflow,  which 
limits  oxygen  availability;  increasing 
airflow  that  results  in  drv'ing;  altering 
natural  drainage  patterns  with  the  result 
of  changing  the  amount  of  water 
filtering  the  cave  or  karst  feature; 
reiiioval  or  disturbance  of  native  surface 
\egetation.  increasing  impervious  cover 
within  the  surfdi  t'  or  subsurface 
drainage  areas  of  the  cave  or  karst 
feature;  and  altering  the  entrance  or 
opening  of  the  cave  or  karst  feature  in 
a  way  that  would  disrupt  movements  of 
rac:coons.  opossums,  cave  crickets,  or 
other  animals  that  provide  nutrient 
tn[nit.  or  otherwise  negatively  altering 
the  movement  of  nutrients  into  the  cave 
or  karst  feature; 

14)  Discharge  or  dumping  of 
(  hemicals,  silt,  pollutants,  household  or 
industrial  waste,  or  other  harmful 
material  into  karst  features  or  areas  that 
drain  into  karst  features  or  that  affect 
surface  plant  and  animal  communities 
that  support  karst  ecosystems; 

[5]  Pesticide  or  fertilizer  application 
in  or  near  karst  features  containing  the 
nine  invertebrates  or  areas  that  drain 
into  these  karst  features  or  that  affect 
surface  plant  and  animal  communities 
that  support  karst  ecosystems.  Careful 
use  of  pesticides  in  the  vicinity  of  karst 
features  may  be  necessary  in  some 
instanc:es  to  control  nonnative  fire  ants. 
Guidelines  for  controlling  fire  ants  in 
the  vicinity  of  karst  features  are 
available  from  us  (see  ADDRESSES 
sec:tion); 

(fi)  Activities  within  caves  that  lead  to 
soil  compactum.  changes  in 
atmospheric  conditions,  abandonment 
of  the  cave  bv  bats  or  other  fauna,  or 
direct  mortality  of  the  species;  and 

(7)  Activities  that  attract  or  increase 
access  for  fire  ants,  cockroaches,  or 
other  invasive  predators  or  competitors 
to  caves  or  karst  features  (for  example, 
dumping  of  garbage  in  or  around  caves 
or  karst  features). 

We  believe  that,  based  on  the  best 
available  information,  the  following 
dcticms  will  not  result  in  take,  provided 
such  ai:tivities  do  not  result  in  any  of 
the  situations  described  above; 

(1)  Construction  activities  in  non- 
karstic  areas; 

(2)  Maintenance  of  existing  roads  (this 
does  not  include  widening); 

(3)  Recreational  activities  on  the 
surface,  including  camping,  hiking,  and 
hunting;  and, 

(4)  Chemical-free  maintenance  of 
established  lawns  and  other  landscaping 
features,  including  mowing,  pruning, 
seeding,  removing  dead  trees,  and 
planting  trees  and  shrubs  that  are  free  of 
fire  ants,  particularly  using  native  plant 
species 


We  welcome  the  involvement  of 
landowners  in  conservation  efforts  for 
the  nine  invertebrates.  Conservation 
measures  for  these  species  may  include 
careful  fire  ant  control  in  the  vicinity  of 
occupied  karst  features  (following 
Service-recommended  methods); 
construction/disturbance  setbacks  from 
caves;  and  avoidance  of  the  use  of 
chemical  pesticides  or  fertilizers, 
surface  topography  alteration,  and 
trenching  within  specific  areas. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.) 

This  rule  does  not  contain  new  or 
revised  information  collection  for  which 
Office  of  Management  and  Budget 
approval  is  required  under  the 
Paperwork  Reduction  Act.  Information 
collections  associated  with  Habitat 
Conservation  Plans  (HCP)  is  covered  by 
an  existing  0MB  approval,  and  is 
assigned  0MB  Control  Number  1018- 
0094.  The  Service  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

National  Environmental  Policy  Act 

We  determined  that  we  do  not  need 
to  prepare  Environmental  Assessments 
and  Environmental  Impact  Statements, 
as  defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  references  we  cited 
in  this  rule  is  available  upon  request 
from  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service  (see  ADDRESSES 
section). 

Author 

The  primary'  author  of  this  final  rule 
is  Christina  Longacre.  Fish  and  Wildlife 
Service  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below; 
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PART  17— [AMENDED]  2,  Section  17.11(h)  is  amended  by  §17.11     Endangered  and  threatened 

1   Tu        »u      t       *  ^-      r     n  _.  „  -,  adding  the  following  to  the  List  of  wildlife. 

1.  The  authonty  citation  for  Part  17  t-   j  j      j -ru      »       ji.Tuir   • 

continues  to  read  as  follows:  Endangered  and  Threatened  Wildlife  m      *        *         *        *        * 

alphabetical  order  under  m  a  «   «   « 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C.  "ARACHNIDS"  and  "INSECTS"  to  read         • 

1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99-  35  follows- 
625,  100  Stat,  3500,  unless  otherwise  noted. 


Species 


Common  name 


Scientific  name 


Historic  range 


Status 


When 
listed 


Critical 
habitat 


Special 
rules 


INSECTS 


Beetle,  [no  common  name] 

r     . 

Beetle,  [no  common  name] 
Beetle,  hHelotes  moid  


ARACHNIDS. 

t 

Harvestman,  Rot}ber  Baron 
Cave. 


Spider,  Government  Canyon 
cave. 


Spider,  [no  common  name] 
I 

Spider,  Madia's  cave  

Spider,  Robt>er  Baron  cave 


Rhadine  exilis U,S.A.  (TX) E 

•  •  • 
Rhadine  infemalis  U.S.A.  (TX) E 

•  •  • 

Batnsodes  venyivi U.S.A.  (TX) E 


706 


706 


706 


NA 


NA 


NA 


Texella  cokendolpheri U.S.A.  (TX) E 


Neoleptoneta  microps 


U.S.A.  (TX) E 


Cicurina  venii  U.S.A.  (TX) E 

•  •  • 

Cicurina  madia  U.S.A.  (TX) E 

•  •  • 
Cicurina  baronia U.S.A.  (TX) E 


Spider,  vesper  cave Cicurina  vespera  U.S.A.  (TX) E 


706 
706 

* 

706 
706 
706 
706 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


Dated:  December  19,  2000. 
famie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  00-32809  Filed  12-22-00;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  JUSTICE 

8  CFR  Parts  3  and  240 
[AG  Order  No.  2345-2000] 
RIN  1125-AA27:  EOIR  No.  125P 

Authorities  Delegated  to  the  Director  of 
the  Executive  Office  for  immigration 
Review,  the  Chairman  of  the  Board  of 
immigration  Appeals,  and  the  Chief 
Immigration  Judge 

AGENCY:  Executive  Office  for 

Immigration  Review.  Department  of 

Justice. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
outline  the  authorities  and  powers 
delegated  bv  the  Attorney  General  to  the 
Director  of  the  Executive  Office  for 
Immigration  Review,  the  Chairman  of 
the  Board  of  Immigration  Appeals,  and 
the  Chief  Immigration  fudge.  Members 
of  the  Board  of  Immigration  Appeals 
would  be  designated  as  Appellate 
Immigration  Judges. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  26, 
2001. 

ADDRESSES:  Please  submit  written 
comments  to  Charles  K.  Adkins-Blanch. 
General  Counsel.  Executive  Office  for 
Immigration  Review,  Suite  2400,  5107 
Leesburg  Pike.  Falls  Church,  VA  22041: 
telephone  (703)  305-0470. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  K.  Adkins-Blanch,  (703)  305- 
0470. 

SUPPLEMENTARY  INFORMATION:  In  a 

January  1983  Departmental 
reorganization,  the  Attorney  General 
created  the  Executive  Office  for 
Immigration  Review  (EOIR).  This 
reorganization  consolidated  the 
Department's  immigration  review 
programs  by  placing  the  Immigration 
Judges  (formerly  special  inquiry  officers 
within  the  Immigration  and 
Naturalization  Ser\'ice  (INS))  with  the 
Board  of  Immigration  Appeals  (BIA)  in 
a  newly-created  organization,  the  EOIR. 
The  Office  of  the  Chief  Administrative 


Hearing  (Officer  (OCAHO)  was  also 
added  to  EOIR,  placing  similar  quasi- 
ludicidl  functions  within  a  single 
Departmental  organization. 

This  proposed  rule  concerns  the 
authorities  of  EOIR's  Director,  the  Chief 
Immigration  Judge,  and  the  Chairman  of 
the  BIA.  and  the  limitations  on  those 
authorities.  The  rule  will  assist  EOIR  in 
implementing  consolidated 
management  directives  to  handle  more 
effectively  and  efficiently  its 
immigration  caseload,  which  has 
increased  dramatically  since  1983.  The 
rule  also  will  assist  the  public  and  those 
individuals  who  come  before  EOIR 
adjudicators  in  understanding  how  the 
Attorney  General's  authority  is 
delegated  to  EOIR  and  among  its 
management  officials.  The  language  of 
the  proposed  rule  is  intended  to  reflect 
the  dynamic  immigration  arena  in 
which  EOIR  employees  work  together, 
and  with  other  components  and 
agencies,  to  serve  the  public,  implement 
statutes  and  regulations,  and  comply 
with  Departmental  directives  and 
programs  [eg  ,  Comprehensive  Asylum 
Reform  Initiative,  Expedited 
Deportation  of  Criminal  Aliens 
Initiative). 

The  proposed  rule  contains 
amendments  to  8  CFR  3.0  that  would 
enumerate  both  the  powers  of  the 
Director  and  limitations  on  his 
authority.  These  amendments  highlight 
the  Director's  role  as  EOIR's  manager 
and.  as  such,  his  responsibility  for  the 
uniform  implementation  of  applicable 
statutes  and  regulations,  including  his 
authority  to  issue  operational 
instructions  and  policies  to  all  EOIR 
( iimponents  to  promote  and  advance  the 
components'  missions. 

The  Director  is  tasked  with  ensuring 
the  efficient  disposition  of  all  pending 
cases.  The  Director  is  given  the  power, 
in  his  discretion,  to  set  priorities  or  time 
frames  for  the  resolution  of  cases,  to 
regulate  the  assignment  of  adjudicators 
to  cases,  and  otherwise  to  manage  the 
docket  of  matters  to  be  decided  by  the 
BIA,  the  Immigration  Judges,  the  Chief 
Administrative  Hearing  Officer,  or  the 
Administrative  Law  Judges  (ALJs).  The 
Director  does  not  have  the  authority, 
however,  to  direct  the  result  of  an 
adjudication  assigned  to  the  BIA.  an 
Immigration  Judge,  the  Chief 
Administrative  Hearing  Officer,  or  an 
ALJ. 


The  Director  is  also  responsible  for 
coordinating  with  other  Departmental 
components,  such  as  the  INS,  and  with 
federal  agencies,  such  as  the  State 
Department,  He  has  the  authority  to 
evaluate  the  performance  of  EOIR's 
components,  and  to  take  corrective 
action  where  necessary.  In  addition  to 
these  powers,  which  allow  the  Director 
to  manage  uniformly  the  operations  of 
the  components,  the  Director  exercises 
any  other  authority  delegated  to  him  by 
the  Attorney  General. 

In  addition  to  enumerating  the  powers 
of  the  Director,  the  amendments  to  8 
CFR  3.0  would  include  iixformation  on 
the  role  of  EOIR's  Deputy  Director  and 
its  General  Counsel,  and  on  the 
citizenship  requirement  for  employment 
at  EOIR. 

The  proposed  rule  contains 
amendments  to  8  CFR  3.1  that  would 
add  specific  information  on  the 
organization  of  the  BIA,  the  powers 
delegated  to  its  Chairman,  and  the 
purpose  of  this  quasi-judicial  appellate 
body.  The  majority  of  the  administrative 
decisions  reviewed  on  appeal  by  the 
BIA  are  adjudications  made  by 
Immigration  Judges.  Therefore,  to 
underscore  the  Board  Members'  role  as 
appellate  reviewers  of  Immigration 
Judges'  decisions,  and  to  treat  EOIR 
adjudicators  uniformly,  the  members  of 
the  BIA  would  be  called  Appellate 
Immigration  Judges, 

The  powers  delegated  to  the 
Chairman  of  the  BIA  would  be 
enumerated.  The  list  is  similar  to  that  of 
the  authorities  vested  in  the  EOIR's 
Director,  but  confined  to  the  BIA.  The 
amendments  also  would  set  forth  the 
purpose  of  the  BIA — to  review 
administrative  decisions  issued  by  the 
INS  and  the  Immigration  Judges,  as 
assigned  by  the  Attorney  General — and 
would  indicate  that  the  BIA  shall 
resolve  questions  before  it  in  a  timely 
and  impartial  manner,  consistent  with 
the  Immigration  and  Nationality  Act 
(Act)  and  regulations.  The  BIA  is  tasked 
with  providing  clear  and  uniform 
guidance  on  the  proper  interpretation 
and  administration  of  the  Act  and 
regulations  to  the  INS,  the  Immigration 
Judges,  and  the  general  public  through 
precedent  decisions.  The  BIA's 
independent  judgment  and  discretion 
would  be  recognized.  Information  on 
BIA  panels  and  the  designation  of 
temporary  BIA  members  would  also  be 
included. 
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The  proposed  rule  would  change  the 
title  of  subpart  B  of  part  3  from 
"Immigration  Court"  to  the  "Office  of 
the  Chief  Immigration  Judge"  (OCIJ)  to 
accurately  reflect  the  structure  of  the 
agency,  with  the  OCIJ  as  the  component 
head  of  the  Immigration  Courts.  "The 
rule  also  would  make  the  titles  of  the 
subparts  in  title  8  regarding  EOIR's 
components  consistent  with  the  titles  of 
such  subparts  in  Title  28.  The  rule 
would  define  the  temf  "Immigration 
Court"  as  local  sites  of  the  OCIJ  where 
proceedings  are  held  before  Immigration 
Judges  and  records  of  proceedings  are 
created. 

The  proposed  rule  also  contains 
amendments  to  8  CFR  3.9  that  would 
add  specific  information  on  the 
organization  of  the  OCIJ,  the  powers 
delegated  to  the  Chief  Immigration 
Judge,  the  Immigration  Courts,  and  the 
powers  and  duties  of  Immigration 
Judges.  As  in  the  case  of  the  Chairman 
of  the  BIA.  the  powers  delegated  to  the 
Chief  Immigration  Judge  would  be 
enumerated.  The  list  is  similar  to  that  of 
the  authorities  vested  in  EOIR's 
Director,  but  confined  to  the  OCIJ.  The 
Chief  Immigration  Judge  is  responsible 
for  the  supervision,  direction,  and 
scheduling  of  the  Immigration  Judges  in 
the  conduct  of  the  hearings  and  other 
duties  assigned  to  them.  The  Chief 
Immigration  Judge  also  issues 
operational  instructions  and  policy, 
including  procedural  guidance  on  the 
implementation  of  new  statutory  or 
regulatory  authority.  Immigration  Judges 
would  continue  to  exercise  their 
independent  judgment  and  discretion, 
and  take  any  action  consistent  with  the 
Act  and  regulations  that  is  appropriate 
and  necessary  for  the  disposition  of  the 
cases  before  them. 

Finally,  the  proposed  rule  would 
delete  two  sentences  from  section  240.1 
of  title  8  to  make  that  section  consistent 
with  the  proposed  redesignations  and 
revisions  to  part  3  of  that  title. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  5  U.S.C.  605(b).  has  reviewed  this 
proposed  rule  and,  by  approving  it, 
certifies  that  it  will  affect  only 
Departmental  employees,  individuals  in 
immigration  proceedings  before  the 
EOIR,  and  practitioners  who  appear 
before  EOIR.  Therefore,  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  will  not  result  in 
the  expenditure  by  state,  local,  and 
tribal  govenunents,  in  the  aggregate,  or 


by  the  private  sector,  of  Si  00  million  or 
more  in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  199'6,  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  SlOO  million  or 
more;  a  major  increase  in  costs  or  prices: 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12866,  section  1(b). 
Principles  of  Regulation.  This  proposed 
rule  falls  within  a  category  of  actions 
that  the  Office  of  Management  and 
Budget  (OMB)  has  determined  not  to 
constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866,  Regulatory  Plaiming  and 
Review.  Accordingly,  it  has  not  been 
submitted  to  OMB  for  review. 

Executive  Order  13132 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  the  Department  of  Justice 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  a  federalism  summary  impact 
statement. 

Executive  Order  12988 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Charles 
K.  Adkins-Blanch,  General  Counsel, 
Executive  Office  for  Immigration 
Review.  Suite  2400,  5107  Leesburg  Pike. 
Falls  Church,  VA  22041;  telephone 
(703)  305-0470. 


List  of  Subjects 

8  CFR  Part  3 


Administrative  practice  and 
procedure.  Aliens,  Immigration,  Legal 
ser\'ices.  Organization  and  functions 
(Government  agencies). 

8  CFR  Part  240 

Administrative  practice  and 
procedure.  Aliens. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  parts  3  and  240  of 
chapter  I  of  title  8  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows; 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1 .  The  authority  citation  for  8  CFR 
part  3  continues  to  read  as  follows: 

Authorit>':  5  I'.S.C.  301:  8  T.S.C.  1103. 
12.t2  note.  1252b.  1.324b.  1362:  28  U.S.C.  509. 
510.  1746:  sec.  2.  Reorg.  Plan  No  2  of  1950. 
3  CFR.  1949-1953  Comp..  p.  1002. 

2.  Revise  §  3.0  to  read  as  follows: 

§  3.0    Executive  Office  for  Immigration 
Review. 

(a)  Organization.  Within  the 
Department  of  Justice,  there  shall  be  an 
Executive  Office  for  Immigration 
Review  (EOIR),  headed  by  a  Director 
who  is  appointed  by  the  Attorney 
General.  The  Director  shall  be  assisted 
by  a  Deputy  Director  and  by  a  General 
Counsel.  EOIR  shall  include  the  Board 
of  Immigration  Appeals,  the  Office  of 
the  Chief  Immigration  Judge,  the  Office 
of  the  Chief  Administrative  Hearing 
Officer,  and  such  other  staff  as  the 
Attorney  General  or  Director  may 
provide. 

(b)  Powers  of  the  Director.  (1)  The 
Director  shall  manage  EOIR  and  its 
employees  and  shall  be  responsible  for 
the  direction  and  super\'ision  of  the 
Board,  the  Office  of  the  Chief 
Immigration  Judge,  and  the  Office  of  the 
Chief  Administrative  Hearing  Officer  in 
the  execution  of  their  respective  duties 
pursuant  to  the  Act  and  the  provisions 
of  this  chapter.  Unless  otherwise 
provided  by  the  Attorney  General,  the 
Director  shall  report  to  the  Deputy 
Attorney  General  and  the  Attorney 
General.  The  Director  shall  have  the 
authority  to: 

(i)  Issue  operational  instructions  and 
policy,  including  procedural 
instructions  regarding  the 
implementation  of  new  statutory  or 
regulatcrv  authorities: 

(ii)  Direct  the  conduct  of  all  EOIR 
employees  to  ensure  the  efficient 
disposition  of  all  pending  cases, 
including  the  power,  in  his  discretion, 
to  set  priorities  or  time  frames  for  the 
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resolution  of  cases;  to  direct  that  the 
adjudication  of  certain  cases  be 
deferred:  to  regulate  the  assignment  of 
adjudicators  to  cases;  and  othenvise  to 
manage  the  docket  of  matters  to  be 
decided  bv  the  Board,  the  Immigration 
ludges.  the  Chief  Administrative 
Hearing  Officer,  or  the  Administrative 
Law  Judges; 

(iii)  Provide  for  appropriate 
administrative  coordination  with  the 
other  components  of  the  Depcirtment  of 
Justice,  including  the  Immigration  and 
Naturalization  Service,  and  with  the 
Department  of  State; 

(iv)  Evaluate  the  performance  of  the 
Board  of  Immigration  Appeals,  the 
Office  of  the  Chief  Immigration  Judge, 
the  Office  of  the  Chief  Administrative 
Hearing  Officer,  and  other  EOIR 
activities,  making  appropriate  reports 
and  inspections,  and  take  corrective 
action  where  needed;  and 

(v)  Exercise  such  other  authorities  as 
the  Attorney  General  may  provide. 

(2)  The  Director  may  delegate  the 
authority  given  to  him  by  this  part  or  by 
the  Attorney  General  to  the  Deputy 
Director,  the  General  Counsel,  the 
Chairman  of  the  Board  of  Immigration 
Appeals,  the  Chief  Immigration  Judge, 
the  Chief  Administrative  Hearing 
Officer,  or  any  other  EOIR  employee. 

(c)  Limit  on  the  Authority  of  the 
Director  The  Director  shall  have  no 
authority  to  adjudicate  cases  arising 
under  the  Act  or  regulations  and  shall 
not  direct  the  result  of  an  adjudication 
assigned  to  the  Board,  an  Immigration 
Judge,  the  Chief  Administrative  Hearing 
Officer,  or  an  Administrative  Law  Judge; 
provided,  however,  that  nothing  in  this 
part  shall  be  construed  to  limit  the 
authority  of  the  Director  under 
paragraph  (b)  of  this  section. 

(d)  Deputy  Director  The  Deputy 
Director  shall  advise  and  assist  the 
Director  in  the  management  of  EOIR  and 
the  formulation  of  policy  and 
guidelines.  Unless  otherwise  limited  by 
law  or  bv  order  of  the  Director,  the 
Deputy  Director  shall  exercise  the  full 
authority  of  the  Director  in  the 
discharge  of  his  or  her  duties. 

(e)  General  Counsel.  Subject  to  the 
supervision  of  the  Director,  the  General 
Counsel  shall  serve  as  the  chief  legal 
counsel  of  EOIR.  The  General  Counsel 
shall  provide  legal  advice  and  assistance 
to  the  Director.  Deputy  Director,  and 
heads  of  the  components  within  EOIR. 
and  shall  supervise  all  legal  activities  of 
EOIR  not  related  to  adjudications  arising 
under  the  Act  or  this  chapter 

(f)  Citizenship  Requirement  for 
Employment.  (1)  An  application  to  work 
at  EOIR.  either  as  an  employee  or  a 
volunteer,  must  include  a  signed 
affirmation  from  the  applicant  that  he  or 


she  is  a  citizen  of  the  United  States  of 
America.  If  requested,  the  applicant 
must  document  l!nit€>d  States 
citizenship 

(2)  The  Director  of  EOIR  may.  by 
explicit  written  dt;termination  and  to 
the  extent  permitted  by  law.  authorize 
the  appointment  of  an  alien  to  an  EOIR 
position  when  necessary  to  accomplish 
the  work  of  EOIR. 

3.  Amend  §3.1  by: 

a.  Revising  the  heading; 

b.  Revising  paragraphs  (a)(1).  (2),  and 

(3); 

c.  Redesignating  paragraphs  (a)(4),  (5). 
and  (6)  as  paragraphs  (a)(8).  (9).  and 
(10).  respectively  and  revising  newly 
designated  paragraph  (a)(10); 

d.  Adding  new  paragraphs  (a)(4), 
(a)(5).  (a)(6).  and  (a)(ll); 

e.  Removing  paragraph  (d)(1);  and 

{.  Redesignating  paragraphs  (d)(2).  (3). 
and(4)as(d)(l).  (2).  and(3). 
respectively,  to  read  as  follows: 

Subpart  A— Board  of  Immigration 
Appeals 

§  3.1     Organization  and  powers  of  the 
Board  of  Immigration  Appeals. 

(a)(1)  In  general  Within  the  Executive 
Office  for  Immigration  Review  (EOIR), 
there  shall  be  a  Board  of  Immigration 
Appeals  consisting  of  a  Chairman,  two 
Vice  Chairmen,  and  18  other  Board 
Members.  The  Board  shall  be  subject  to 
the  supervision  of  the  Director  of  EOIR 
and  shall  function  as  an  appellate  body 
charged  with  the  review  of  those 
administrative  adjudications  under  the 
Act  that  the  Attorney  General  may  by 
regulation  assign  it.  The  Board  Members 
shall  be  attorneys  appointed  by  the 
Attorney  General  to  act  as  the  Attorney 
General's  delegates  in  the  cases  that 
come  before  them  The  Board  Members 
shall  be  known  as  Appellate 
Immigration  Judges.  A  vacancy,  or  the 
absence  or  unavailability  of  a  Board 
Member,  shall  not  impair  the  right  of 
the  remaining  members  to  exercise  the 
powers  of  the  Board. 

(2)  Position  and  Powers  of  the 
Chairman  and  Vice  Chairmen — (i)  The 
Attorney  General  shall  appoint  a 
Chairman  who.  subject  to  the 
supervision  of  the  Director,  shall 
manage  the  Board.  The  Attorney 
General  shall  also  appoint  two  Vice 
Chairmen  to  assist  the  Chairman.  The 
Vice  Chairmen  may  exercise  all  of  the 
powers  and  duties  of  the  Chairman  in 
the  Chairman's  absence  or 
unavailability.  The  Chairman  shall  have 
the  authority  to: 

(A)  Issue  operational  instructions  and 
policy,  including  procedural 
instructions  regarding  the 
implementation  of  new  statuton,'  or 
regulator^'  authorities: 


(B)  Provide  for  appropriate  training  of 
Board  members  and  staff  on  the  conduct 
of  their  powers  and  duties; 

(C)  Direct  the  conduct  of  all 
employees  assigned  to  the  Board  to 
ensure  the  efficient  disposition  of  all 
pending  cases,  including  the  power,  in 
his  discretion,  to  set  priorities  or  time 
frames  for  the  resolution  of  cases;  to 
direct  that  the  adjudication  of  certain 
cases  be  deferred;  to  regulate  the 
assignment  of  Board  Members  to  cases: 
and  otherwise  to  manage  the  docket  of 
matters  to  be  decided  by  the  Board; 

(D)  Evaluate  the  performance  of  the 
Board  by  making  appropriate  reports 
and  inspections,  and  take  corrective 
action  where  needed; 

(E)  Adjudicate  cases  as  a  Board 
Member;  and 

(F)  Exercise  such  other  authorities  as 
the  Director  may  provide. 

(ii)  Limit  on  the  Authority  of  the 
Chairman.  The  Chairman  shall  have  no 
authority  to  direct  the  result  of  an 
adjudication  assigned  to  another  Board 
Member  or  panel  of  members;  provided, 
however,  that  nothing  in  this  part  shall 
be  construed  to  limit  the  authority  of  the 
Chairman  under  paragraph  (a)(2)(i)  of 
this  section. 

(3)  Purpose.  The  Board  shall  review 
administrative  decisions  assigned  to  it 
bv  the  Attorney  General  through 
regulation.  In  reviewing  those  cases,  the 
Board  shall  seek  to  resolve  the  questions 
before  it  in  a  maimer  that  is  timely, 
impartial,  and  consistent  with  the  Act 
and  regulations.  In  addition,  the  Board, 
through  precedent  decisions,  shall 
provide  clear  and  uniform  guidance  to 
the  Service,  the  Immigration  Judges,  and 
the  general  public  on  the  proper 
interpretation  and  administration  of  the 
Act  and  regulations.  In  deciding  the 
individual  cases  before  them,  Board 
Members  shall  exercise  their 
independent  judgment  and  discretion 
and  may  take  any  action  consistent  with 
their  authorities  under  the  Act  and 
regulations  that  is  appropriate  and 
necessary  for  the  disposition  of  such 
cases. 

(4)  Panels.  The  Chairman  may  divide 
the  Board  into  three-member  panels  and 
designate  a  Presiding  Member  of  each 
panel.  The  Chairman  may  from  time  to 
time  make  changes  in  the  composition 
of  such  panels  and  of  Presiding 
Members.  A  three-member  panel  may 
include  one  Temporary'  Board  Member 
designated  by  the  Director  pursuant  to 
paragraph  (aj(6)  of  this  section.  Each 
panel  shall  review  and  decide  cases  by 
majority  vote.  Each  panel  may  exercise 
the  appropriate  authority  of  the  Board 
that  is  necessary  for  the  adjudication  of 
cases  before  it.  In  the  case  of  an 
unopposed  motion  or  a  motion  to 
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withdraw  an  appeal  pending  before  the 
Board,  a  single  Board  Member  may 
exercise  the  appropriate  authority  of  the 
Board  that  is  necessary  for  the 
adjudication  of  such  motions.  In 
addition,  a  single  Board  Member  may 
exercise  the  same  authority  in  disposing 
of  the  following  matters: 

(i)  A  Service  motion  to  remand  an 
appeal  from  the  denial  of  a  visa  petition 
where  the  Regional  Service  Center 
Director  requests  that  the  matter  be 
remanded  to  the  Service  for  further 
consideration  of  the  appellant's 
arguments  or  evidence  raised  on  appeal; 

(ii)  A  case  where  remand  is  required 
because  of  a  defective  or  missing 
transcript;  and  other  procedural  or 
ministerial  adjudications  as  provided  by 
the  Chairman. 

(5)  Motions  to  reconsider  or  to  reopen. 
A  motion  to  reconsider  or  reopen  a 
decision  that  was  rendered  by  a  single 
Board  Member  may  be  adjudicated  by 
that  Member. 

(6)  Designation  of  Temporary  Board 
Members.  In  his  discretion,  the  Director 
may  from  time  to  time  designate  other 
individuals  to  serve  as  Temporary  Board 
Members  as  follows: 

(i)  The  Director  may  designate 
Immigration  Judges,  retired  Board 
Members,  retired  Immigration  Judges, 
and  Administrative  Law  Judges 
employed  within  EOIR  to  act  as 
temporary,  additional  members  of  the 
Board  for  terms  not  to  exceed  six 
months. 

(ii)  Whenever  Temporary  Board 
Members  are  designated  to  serve,  their 
participation  in  a  case  shall  continue  to 
its  normal  conclusion,  provided  that 
Temporary  Board  Members  shall  have 
no  role  in  the  actions  of  the  Board  en 
banc. 
*         *         *        *        ♦ 

(10)  Board  Staff.  The  Board  may  be 
assisted  in  its  work  by  attorneys  and 
other  personnel  as  the  Director 
provides. 

(11)  Governing  Standards.  The 
authorities  of  the  Board  are  those 
provided  in  this  chapter.  The  Board 
shall  be  governed  by  the  provisions  and 
limitations  prescribed  by  the  Act  and 
this  chapter,  by  the  precedent  decisions 
of  the  Board,  and  by  decisions  of  the 
Attorney  General  (through  review  of  a 
decision  of  the  Board,  by  written  order, 
or  by  determination  and  ruling  pursuant 
to  section  103  of  the  Act). 
***** 

4.  Revise  the  heading  to  Subpart  B  to 
read  as  follows: 

Subpart  B— Office  of  the  Chief 
Immigration  Judge 

5.  Revise  §  3.9  to  read  as  follows: 


§  3.9    Office  of  the  Chief  Immigration 
Judge. 

(a)  Organization.  Within  the 
Executive  Office  for  Immigration 
Review,  there  shall  be  an  Office  of  the 
Chief  Immigration  Judge  (OCIJ). 
consisting  of  the  Chief  Immigration 
Judge,  the  Immigration  Judges,  and  such 
other  staff  as  the  Director  deems 
necessary.  The  Attorney  General  shall 
appoint  the  Chief  Immigration  Judge 
and  such  Deputy  Chief  Immigration 
Judges  and  Assistant  Chief  Immigration 
Judges  as  may  be  necessary  to  assist  the 
Chief  Immigration  Judge. 

(b)  Powers  of  the  Chief  Immigration 
fudge.  Subject  to  the  supervision  of  the 
Director,  the  Chief  Immigration  Judge 
shall  be  responsible  for  the  supervision, 
direction,  and  scheduling  of  the 
Immigration  Judges  in  the  conduct  of 
the  hearings  and  duties  assigned  to 
them.  The  Chief  Immigration  Judge  shall 
have  the  authority  to: 

(1)  Issue  operational  instructions  and 
policy,  including  procedural 
instructions  regarding  the 
implementation  of  new  statutory  or 
regulatory  authorities; 

(2)  Provide  for  appropriate  training  of 
the  Immigration  Judges  and  other  OCIJ 
staff  on  the  conduct  of  their  powers  and 
duties; 

(3)  Direct  the  conduct  of  all 
employees  assigned  to  OCIJ  to  ensure 
the  efficient  disposition  of  all  pending 
cases,  including  the  power,  in  his 
discretion,  to  set  priorities  or  time 
frames  for  the  resolution  of  cases,  to 
direct  that  the  adjudication  of  certain 
cases  be  deferred,  to  regulate  the 
assignment  of  Immigration  Judges  to 

icases,  and  otherwise  to  manage  the 
docket  of  matters  to  be  decided  by  the 
Immigration  Judges; 

(4)  Evaluate  the  performance  of  the 
Immigration  Courts  and  other  OCIJ 
activities  by  making  appropriate  reports 
and  inspections,  and  take  corrective 
action  where  needed; 

(5)  Adjudicate  cases  as  an 
Immigration  Judge;  and 

(6)  Exercise  such  other  authorities  as 
the  Director  may  provide. 

(c)  Limit  on  the  Authority  of  the  Chief 
Immigration  Judge.  The  Chief 
Immigration  Judge  shall  have  no 
authority  to  direct  the  result  of  an 
adjudication  assigned  to  another 
Immigration  Judge,  provided,  however, 
that  nothing  in  this  part  shall  be 
construed  to  limit  the  authority  of  the 
Chief  Immigration  Judge  in  paragraph 
(b)  of  this  section. 

(d)  Immigration  Court.  The  term 
Immigration  Court  shall  refer  to  the 
local  sites  of  the  OCIJ  where 
proceedings  are  held  before  Immigration 


Judges  and  where  the  records  of  those 
proceedings  are  created  and  maintained. 
6.  Revise  §  3.10  to  read  as  follows: 

§3.10    Immigration  Judges. 

(a)  Appointment.  Immigration  Judges 
shall  be  attorneys  whom  the  Attorney 
General  appoints  as  administrative 
judges  within  the  Office  of  the  Chief 
Immigration  Judge  to  conduct  specified 
classes  of  proceedings,  including 
hearings  under  section  240  of  the  Act. 
Immigration  Judges  shall  act  as  the 
Attorney  General's  delegates  in  the 
cases  that  come  before  them. 

(b)  Powers  and  duties.  In  conducting 
hearings  under  section  240  of  the  Act 
and  such  other  proceedings  the 
Attorney  General  may  assign  to  them. 
Immigration  Judges  shall  exercise  the 
powers  and  duties  delegated  to  them  by 
the  Act  and  by  the  Attorney  General 
through  regulation.  In  deciding  the 
individual  cases  before  them. 
Immigration  Judges  shall  exercise  their 
independent  judgment  and  discretion 
and  may  take  any  action  consistent  with 
their  authorities  under  the  Act  and 
regulations  that  is  appropriate  and 
necessary  for  the  disposition  of  such 
cases.  Immigration  Judges  shall 
administer  oaths,  receive  evidence,  and 
interrogate,  examine,  and  cross-examine 
aliens  and  any  witnesses.  Subject  to 
§§3.35  and  287.4  of  this  chapter,  they 
may  issue  administrative  subpoenas  for 
the  attendance  of  witnesses  and  the 
presentation  of  evidence.  In  all  cases. 
Immigration  Judges  shall  seek  to  resolve 
the  questions  before  them  in  a  timely 
and  impartial  manner  consistent  with 
the  Act  and  regulations. 

(c)  Review.  Decisions  of  Immigration 
Judges  are  subject  to  review  by  the 
Board  of  Immigration  Appeals  in  any 
case  in  which  the  Board  has  jurisdiction 
as  provided  in  subpart  A  of  this  part. 

(d)  Governing  standards.  Immigration 
Judges  shall  be  governed  by  the 
provisions  and  limitations  prescribed  by 
the  Act  and  this  chapter,  by  the 
decisions  of  the  Board,  and  by  the 
Attorney  General  (through  review  of  a 
decision  of  the  Board,  by  written  order, 
or  by  determination  and  ruling  pursuant 
to  section  103  of  the  Act). 

PART  240— PROCEEDINGS  TO 
DETERMINE  REkHOVABILITY  OF 
ALIENS  IN  THE  UNITED  STATES 

7.  The  authority  citation  for  8  CFR 
part  240  continues  to  read  as  follows: 

Authority:  8  I'.S.C.  1103.  1182.  1186a. 
1224,  122.=)!  1226.  1227.  12.51.  12.52  nole. 
1252a.  1252b.  1362:  sees.  202  and  203.  Pub. 
L.  10.5-100(111  Stat.  2160.  2193):  .sec.  902. 
Pub.  L.  105-277  (112  Stat.  2681):  8  CFR  part 
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Subpart  A — Removal  Proceedings 

8.  Amend  §  240.1  by  removing  the 
first  and  second  sentences  of  paragraph 
(a)(2). 

Dated:  December  10.  2000. 
lanet  Reno, 
Attorney  General 
(FR  Dot .  00-32216  Filed  12-22-O0;  8:45  ami 

BILUNG  CODE  4410-30-P 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-1090] 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

summary:  The  Board  is  proposing 
amendments  to  the  provisions  of 
Regulation  Z  (Truth  in  Lending)  that 
implement  the  Home  Ownership  and 
Equity  Protection  .\ct  (HOEPA).  HOEPA 
was  enacted  in  1994.  in  response  to 
evidence  of  abusive  lending  practices  in 
the  home-equity  lending  market. 
HOEPA  imposes  additional  disclosure 
requirements  and  substantive 
limitations  (for  example,  restricting 
short-term  balloon  notes)  on  home- 
equity  loans  bearing  rates  or  fees  above 
a  certain  percentage  or  amount.  The 
amendments  would  broaden  the  scope 
of  mortgage  loans  subject  to  HOEPA  by 
adjusting  the  price  triggers  used  to 
determine  coverage  under  the  act  The 
rate-based  trigger  would  be  lowered  by 
two  percentage  points  and  the  fee-based 
trigger  would  be  revised  to  include 
optional  insurance  premiums  and 
similar  credit  protection  products  paid 
at  closing.  Certain  acts  and  practices  in 
connection  with  home-secured  loans 
would  be  prohibited,  including  rules  to 
restrict  creditors  from  engaging  in 
repeated  refinancings  of  their  own 
HOEPA  loans  over  a  short  time  period 
when  the  transactions  are  not  in  the 
borrower's  interest.  HOEPAs 
prohibition  against  extending  credit 
without  regard  to  consumers'  repayment 
ability  would  be  strengthened. 
Disclosures  received  by  consumers 
before  closing  for  HOEPA-covered  loans 
would  be  enhcuiced. 
DATES:  Comments  must  be  received  on 
or  before  March  9.  2001. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1090,  may  be 
mailed  to  Ms.  Jennifer  J.  lohnson. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 


DC  20551  or  mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
may  also  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m  wtH'kdays.  and  to  the  security 
control  room  at  all  other  times.  The  mail 
room  and  the  security  control  room, 
both  in  the  Board's  Eccles  Building,  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
.Avenue  and  C  Street,  NVV.  Comments 
mav  be  inspected  in  room  MP-500  in 
the  Board's  Martin  Building  between 
9:00  am  and  5:00  p.m.,  pursuant  fo  the 
Boards  Rules  Regarding  the  Availability 
of  Information,  12  CFR  part  261. 
FOR  FURTHER  INFORMATION  CONTACT: 
kvung  Cho-Miller,  Counsel,  or  Jane  E. 
Ahrens,  Senior  Counsel,  Division  of 
Consumer  and  Community  Affairs,  at 
(202)  452-3667  or  452-2412;  for  the 
hearing  impaired  only,  contact  Janice 
Simms,  Telecommunication  Device  for 
the  Deaf.  (202)  872-4984. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Much  attention  has  been  focused  on 
"predatorv  lending  practices  "  in 
connection  with  mortgage  loans.  The 
term  encompasses  a  variety  of  practices. 
Homeowners  in  certain  communities 
oftentimes  are  targeted  with  offers  of 
high-cost  credit,  particularly  the  elderly, 
minorities,  and  women.  In  the  case  of 
elderlv  homeowners,  they  may  be  living 
on  fixed  incomes  and  have  little  or  no 
home-secured  debt.  The  loans  may  be 
based  on  consumers'  equity  in  their 
homes  and  not  their  ability  to  make  the 
scheduled  payments.  When 
homeowners  have  trouble  repaying, 
thev  are  often  encouraged  to  refinance 
the  loan  into  another  unaffordable,  high- 
fee  loan  that  increases  the  loan  amount 
owed  primarily  due  to  financed  fees  and 
decreases  the  consumers'  equity  in  their 
homes.  (This  practice  is  referred  to  as 
"loan  flipping"  or  "equity  stripping.") 
The  loan  transactions  also  may  involve 
fraud,  misrepresentations,  and  other 
deceptive  practices 

The  Home  Ownership  and  Equity 
Protection  Act 

In  response  to  the  anecdotal  evidence 
about  abusive  practices  involving  high- 
cost  home-secured  loans,  in  1994  the 
Congress  enacted  the  Home  Ownership 
and  Equity  Protection  Act  (HOEPA), 
contained  in  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  Public  Law 
103-325.  108  Stat.  2160,  as  an 
amendment  to  the  Truth  in  Lending  Act 
(TILA),  15  U.S.C.  1601  et  seq.  TILA  is 
intended  to  promote  the  informed  use  of 


consumer  credit  by  requiring 
disclosures  about  its  terms  and  cost  The 
act  requires  creditors  to  disclose  the  cost 
of  credit  as  a  dollar  amount  (the 
"finance  charge  ")  and  as  an  annual 
percentage  rate  (the  "APR").  Uniformity 
in  creditors'  disclosures  is  intended  to 
assist  consumers  in  comparison 
shopping.  TILA  requires  additional 
disclosures  for  loans  secured  by  a 
consumer's  home  and  permits 
consumers  to  rescind  certain 
transactions  that  involve  their  principal 
dwelling.  The  act  is  implemented  by  the 
Board's  Regulation  Z,  12  CFR  part  226. 

HOEPA  does  not  prohibit  creditors 
from  making  any  type  of  home-secured 
loan,  nor  does  it  limit  or  cap  rates  that 
creditors  may  charge.  Instead,  HOEPA 
identifies  a  class  of  high-cost  mortgage 
loans  through  rate  and  fee  triggers,  and 
it  provides  consumers  entering  into 
these  transactions  with  special 
protections.  A  loan  is  covered  by 
HOEPA  if  (1)  the  APR  exceeds  the  rate 
for  Treasury  securities  with  a 
comparable  maturity  by  more  than  10 
percentage  points,  or  (2)  the  points  and 
fees  paid  by  the  consumer  exceed  the 
greater  of  8  percent  of  the  loan  amount 
or  $400.  Th(   "400  figure  is  adjusted 
annually  bfi  ■  d  on  the  Consumer  Price 
Index;  for  2001  it  is  $465.  65  FR  70465, 
Nov.  24,  2000. 

HOEPA  is  implemented  in  §  226.32  of 
the  Board's  Regulation  Z.  effective  in 
October  1995.  60  FR  15463,  March  24, 
1995.  HOEPA  also  amended  TILA  to 
require  additional  disclosures  for 
reverse  mortgages,  that  are  contained  in 
■  §  226.33  of  Regulation  Z.  For  purposes 
of  this  notice  of  proposed  rulemaking, 
however,  the  term  "HOEPA-covered 
loan  "  or  "'HOEPA  loan"  generally  refers 
only  to  mortgages  covered  by  "  §  226.32 
that  meet  HOEPA's  rate  or  fee-based 
triggers. 

Creditors  offering  HOEPA-covered 
loans  must  give  consumers  an 
abbreviated  disclosure  statement  at  least 
three  business  days  before  the  loan  is 
closed,  in  addition  to  the  disclosures 
generally  required  by  TILA  before  or  at 
closing.  The  HOEPA  disclosure  informs 
consumers  that  they  are  not  obligated  to 
complete  the  transaction  and  could  lose 
their  home  if  they  take  the  loan  and  fail 
to  make  payments.  It  includes  a  few  key 
cost  disclosures,  including  the  APR.  In 
loans  where  consumers  have  three 
business  days  after  closing  to  rescind 
the  loan,  the  HOEPA  disclosure  affords 
consumers  a  minimum  of  six  business 
days  to  consider  key  loan  terms  before 
receiving  the  loan  proceeds. 

HOEPA  also  restricts  certain  loan 
terms  based  on  evidence  that  they  had 
been  associated  with  abusive  lending 
practices.  These  terms  include  short- 
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term  balloon  notes,  prepayment 
penalties,  non-amortizing  payment 
schedules,  and  higher  interest  rates 
upon  default.  Creditors  are  prohibited 
from  engaging  in  a  pattern  or  practice  of 
making  HOEPA  loans  without  regard  to 
the  borrower's  ability  to  repay  the  loan. 
HOEPA  imposes  a  strict  liability  rule 
that  holds  purchasers  and  assignees,  as 
well  as  creditors,  liable  for  any 
violations  of  law.  In  addition,  HOEPA 
authorizes  the  Board,  under  defined 
criteria,  to  prohibit  specific  acts  or 
practices. 

Continued  Concerns  About  Predatory 
Lending  Practices 

Concerns  about  predatory  lending 
practices  persist,  but  information  about 
predatory  lending  is  essentially 
anecdotal.  There  are  no  precise  data  and 
no  ready  means  for  measuring  its 
prevalence.  Yet  there  have  been 
sufficient  reports  of  actual  cases  to 
indicate  that  a  problem  exists. 

Since  the  enactment  of  HOEPA  in 
1994,  the  volimie  pf  home-equity 
lending  has  increased  significantly  in 
the  subprime  mortgage  market.  Based  on 
data  reported  under  the  Home  Mortgage 
Disclosure  Act,  12  U.S.C.  2801  et  seq., 
the  number  of  subprime  loans  made  by 
lenders  that  identify  themselves 
primarily  as  subprime  lenders  increased 
about  six  times — from  138,000  in  1994 
to  roughly  856,000  in  1999.  This  growth 
in  subprime  lending  has  expanded  the 
availability  of  home-secured  credit  for 
consumers  having  less-than-perfect 
credit  histories  and  other  consumers 
who  do  not  meet  the  imderwriting 
standards  of  prime  lenders.  On  the  other 
hand,  because  consumers  who  obtain 
subprime  mortgage  loans  have,  or  may 
perceive  they  have,  fewer  credit  options 
than  other  borrowers,  they  may  be  more 
vulnerable  to  unscrupulous  lenders  or 
brokers.  There  is  concern  that  with  the 
increase  in  the  number  of  subprime 
loans,  there  has  been  a  corresponding 
increase  in  the  number  of  predatory 
loans. 

In  June  1997  the  Board  held  hearings 
in  Los  Angeles,  Atlanta,  and 
Washington.  DC,  pursuant  to  HOEPA's 
mandate  that  the  Board  periodically 
hold  public  hearings  on  home-equity 
lending  and  HOEPA.  Participants  were 
asked  to  address  several  topics, 
including  the  effect  of  HOEPA  on 
homeowners  seeking  home-equity  credit 
and  on  credit  opportunities  in  the 
communities  that  had  been  targeted  by 
unscrupulous  lenders  prior  to  HOEPA's 
enactment  (for  example,  whether  there 
had  been  changes  to  the  volume  or  cost 
of  home-equity  installment  loans);  the 
effectiveness  of  the  disclosures  and 
suggestions  for  improvements;  and 


whether  any  exemptions  or  prohibitions 
would  be  appropriate  for  the  Board  to 
consider  under  its  HOEPA  rulemaking 
authority.  62  FR  23189.  April  29.  1997. 
Those  testifying  at  the  hearings  were  in 
general  agreement  that  it  was  too  soon 
after  HOEPA's  enactment  to  determine 
the  effectiveness  of  the  new  law; 
however,  consumer  representatives 
reported  continuing  abusive  practices 
by  home-equity  lenders  against 
consumers  of  all  degrees  of 
sophistication. 

The  hearings  formed  the  basis  for  a 
detailed  analysis  of  the  problem  of 
abusive  lending  practices  in  mortgage 
lending  contained  in  a  July  1998  report 
to  the  Congress  by  the  Board  and  the 
Department  of  Housing  and  Urban 
Development  (HUD)  on  possible  reforms 
to  TILA  and  the  Real  Estate  Settlement 
Procedures  Act  regarding  mortgage- 
related  disclosures.  The  1998  report  is 
posted  at  the  Board's  website: 
www.federalreserve.gov/hoarddocs/ 
press/general/1998.  Chapter  6  of  the 
report  suggested  a  multifaceted 
approach  to  ciu^bing  predatory  lending 
practices,  including  some  legislative 
action,  stronger  enforcement  of  current 
laws,  and  nonregulatory  strategies  such 
as  community  outreach  efforts  and 
consumer  education  and  counseling. 
See  also  Chapter  2  at  page  17,  Chapter 
7  at  page  76,  and  Appendix  D, 

Many  initiatives  to  address  predatorv 
lending  have  been  undertaken.  Several 
bills  have  been  introduced  in  the 
Congress,  and  several  states  have 
enacted  or  are  considering  legislation  or 
regulations.  The  Board  convened  a 
federal  task  force  of  ten  agencies  and 
offices  (the  five  agencies  supervising 
depository  institutions,  the  Federal 
Housing  Finance  Board,  the  Office  of 
Federal  Housing  Enterprises  Oversight, 
the  Federal  Trade  Commission,  the 
Department  of  Justice,  and  HUD)  to 
attempt  to  establish  a  coordinated 
approach  to  deterring  abusive  and 
predatory  practices  and  to  enforcing 
existing  laws  that  address  them.  HUD 
and  the  Department  of  Treasury 
("Treasury")  held  five  public  forums  on 
predatory  lending  this  spring  and  issued 
a  report  in  June  2000.  The  report 
contained  legislative  recommendations 
to  the  Congress  and  recommendations  to 
the  Board  regarding  the  use  of  its 
regulatory  authority  to  address 
predatory  lending. 

The  Board  held  hearings  last  summer 
in  Charlotte,  Boston.  Chicago,  and  San 
Francisco  to  consider  approaches  it 
might  take  in  exercising  regulatory 
authority  under  HOEPA.  The  hearings 
focused  on  expanding  the  scope  of 
mortgage  loans  covered  by  HOEPA. 
prohibiting  specific  acts  or  practices. 


improving  consumer  disclosures,  and 
educating  consumers.  In  the  notice 
announcing  the  hearings,  the  Board  also 
solicited  written  comment  on  possible 
revisions  to  Regulation  Z's  HOEPA 
rules.  65  FR  45547.  July  24,  2000 
(hereinafter  referred  to  as  the  Julv 
notice).  The  Board  received 
approximately  450  comment  letters. 
About  two-thirds  of  the  letters  were 
general  letters  from  consumers 
encouraging  Board  action  to  curb 
predatory  lending.  Of  the  letters  that 
specifically  addressed  possible  revisions 
under  HOEPA,  views  representing  the 
mortgage  lending  industry  and 
consumer  and  community  development 
interests  were  roughly  even  in  numbers. 

During  the  hearings  and  in  the 
comment  letters,  most  creditors  and 
others  involved  in  the  mortgage  lending 
industry  opposed  expanding  the  scope 
of  mortgage  loans  covered  by  HOEPA.  If 
the  scope  were  to  be  broadened, 
however,  many  of  these  commenters 
preferred  that  the  APR  trigger  be 
lowered  but  that  the  points  and  fees 
trigger  remain  unchanged.  Creditors  also 
urged  the  Board  to  act  cautiously  in 
crafting  any  new  rules  and  stated  that 
existing  laws  should  be  more  vigorously 
enforced  before  additional  regulation  is 
considered.  They  expressed  concern 
about  the  potential  for  reducing  the 
availability  of  credit  in  the  subprime 
market  if  more  loans  become  subject  to 
HOEPA  and  to  additional  restrictions. 

Consumer  representatives  and 
community  development  organizations 
support  revisions  that  would  broaden 
HOEPA's  scope.  (Some  believe  that 
predatory  lending  is  responsible  for  a 
substantial  increase  in  foreclosures  in 
certain  communities.)  They  asked  the 
Board  to  lower  the  APR  trigger  to  the 
maximum  extent  possible,  and  to  add  a 
variety  of  costs  to  the  points  and  fees 
tests,  including  lump-sum  premiums  for 
credit  insurance  and  similar  products, 
prepay-ment  penalties,  and  lender-paid 
broker  compensaion  (yield  spread 
premiums).  They  recommend  that  the 
Board  ban  certain  acts  or  practices 
associated  with  predatory  loans.  They 
were  particularly  concerned  about 
certain  loan  terms  such  as  prepayment 
penalties  and  balloon  payments,  single- 
premium  credit  insurance,  and  "loan 
flipping."  To  address  concerns  about 
creditors  that  extend  credit  based  on 
homeowner's  equity  without  regard  to 
repayment  ability,  consumer 
representatives  and  others  asked  the 
Board  to  require  that  consumers'  income 
be  verified.  Additionally,  some 
commenters  suggested  imposing  a 
maximum  debt-to-income  ratio  for 
determining  whether  creditors 
appropriately  considered  a  consumer's 
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repayment  ability  Transcripts  of  the 
hearings  can  be  accessed  at  http:// 
isM-w  federalreserve.gov/ 
communitv.htm. 

Although  not  specifically  addressed 
in  the  Board's  notice  announcing  the 
hearings  on  home-equity  lending  and 
possible  revisions  under  HOEPA. 
commenters  also  recommended  the 
following  actions,  among  others:  ( 1 ) 
Under  the  Board's  Regulation  C  (Home 
Mortgage  Disclosure.  12  CFR  Part  203). 
require  additional  information  for 
certain  home  loans  to  be  collected;  (2) 
under  interagency  ruJes  implementing 
the  Community  Reinvestment  Act.  12 
U  S.C.  2901  etseq.  ensure  that 
"predaton,'  loans  "  by  a  financial 
institution  or  its  affiliates  cannot  be 
used  to  demonstrate  that  the  financial 
institution  is  meeting  the  credit  nee4ls  of 
the  community;  and  (3)  under  the 
Board's  authority  to  monitor  the 
activities  of  bank  holding  companies, 
examine  nonbank  subsidiaries  that 
engage  in  subprime  lending  for 
compliance  with  consumer  financial 
ser\ices  and  fair  lending  laws. 

//.  Summary  of  Proposal 

The  Board  is  proposing  amendments 
to  Regulation  Z  to  address  predatory- 
lending  and  unfair  practices  in  the 
home-equity  market.  Proposed  revisions 
are  issued  pursuant  to  the  Board's 
authority  to  adjust  the  APR  trigger  and 
add  additional  charges  to  the  points  and 
fees  test.  See  15  U.S.C.  1602(aa). 
Proposed  revisions  are  also  issued 
pursuant  to  the  Board's  authority  under 
HOEPA  to  prohibit  certain  acts  or 
practices  affecting  (1)  mortgage  loans  if 
the  Board  finds  the  act  or  practice  to  be 
unfair,  deceptive  or  designed  to  evade 
HOEPA.  or  (2)  refinancings  if  the  Board 
finds  the  act  or  practice  to  be  associated 
with  abusive  lending  or  otherwise  not  in 
the  interest  of  the  borrower.  15  U.S.C 
1639(1)(2).  Revisions  are  also  proposed 
pursuant  to  section  105(a)  of  TILA  to 
effectuate  the  purposes  of  TILA.  to 
prevent  circumvention  or  evasion,  or  to 
facilitate  compliance.  15  U.S.C.  1604(a). 

The  proposed  amendments  would  (1) 
extend  the  scope  of  mortgage  loans 
subject  to  HOEPA  s  protections,  (2) 
prohibit  certain  acts  or  practices,  (3) 
strengthen  HOEPA  s  prohibition  on 
loans  based  on  homeowners'  equity 
without  regard  to  repayment  ability,  and 
(4)  enhance  HOEPA  disclosures 
received  by  consumers  before  closing,  as 
follows. 

Under  the  proposal,  the  APR  trigger 
would  be  adjusted  from  10  percentage 
points  to  8  percentage  points  above  the. 
rate  for  Treasury  securities  having  a 
comparable  maturity,  the  maximum 
amount  that  the  trigger  may  be  lowered 


by  the  Board.  The  fee-based  trigger 
would  be  adjusted  to  include  premiums 
paid  at  closing  for  optional  credit  life 
and  disability  insurance  and  other 
credit  protection  products. 

The  proposed  amendments  also 
address  some  "loan  flipping"  within  the 
first  twelve  months  of  a  HOEPA  loan  by 
prohibiting  the  creditor  or  assignee  (or 
an  affiliate)  that  is  holding  the  loan  from 
refinancing  it  unless  the  refinancing  is 
in  the  borrower's  interest.  The  proposal 
would  also  prohibit  creditors  in  the  first 
five  veais  of  a  zero  interest  rate  or  other 
low-cost  loan  from  replacing  that  loan 
with  a  higher-rate  loan,  unless  the 
refinancing  is  in  the  interest  of  the 
borrower  The  proposed  rule  would 
define  "low-cost  "  loans  differently  for 
fixed-rate  and  variable-rate  transactions. 
For  fixed-rate  tran.sactions,  a  low-cost 
loan  is  one  that  carries  a  rate  that  is  two 
percentage  points  or  more  below  the 
yield  on  Treasury  securities  with  a 
comparable  maturity.  For  variable-rate 
transactions,  a  low-cost  loan  is  one 
where  the  current  rate  is  at  least  two 
percentage  points  below  the  index  or 
formula  used  by  the  creditor  for  making 
rate  adjustments.  This  rule  is  designed 
primarily  to  protect  low-cost  home 
loans  offered  through  mortgage 
assistance  programs  that  give  low-  and 
moderate-income  borrowers  the 
opportunity  for  homeownership. 

Creditors  would  also  be  prohibited 
from  including  "payable  on  demand"  or 
'call  provisions  "  in  HOEPA  loans.  The 
proposal  seeks  to  prevent  evasion  of 
HOEPA  by  prohibiting  creditors  from 
representing  that  a  mortgage  loan  is  an 
open-end  credit  line  if  it  does  not  meet 
Regulation  Z's  definition  for  open-end 
credit.  (HOEPA  covers  only  closed-end 
c;redit  transactions.)  For  example,  a 
high-cost  mortgage  could  not  be 
structured  as  a  home-secured  line  of 
credit  to  evade  HOEPA  if  there  is  no 
reasonable  expectation  that  repeat 
transactions  will  occur  under  a  reusable 
line  of  credit. 

The  proposal  would  seek  to 
strengthen  HOEPA's  prohibition  on 
loans  based  on  homeowners'  equity 
without  regard  to  repayment  ability.  A 
rebuttable  presumption  would  be 
created  that  the  creditor  has  engaged  in 
a  pattern  or  practice  of  making  HOEPA 
loans  based  on  homeowners'  equity 
without  regard  to  repayment  ability,  if  a 
creditor  does  not  document  and  verify 
consumers'  repayment  ability. 
Regarding  disclosures,  the  proposal 
would  revise  the  HOEPA  disclosures  to 
alert  consumers  in  advance  of  loan 
closing  that  the  total  amount  borrowed 
may  be  substantially  higher  than  the 
amount  requested  due  to  the  financing 
of  insurance,  points,  and  fees. 


in.  Section-by-Section  Analysis  of 
Proposed  Rule 

Subpart  A — General 

Section  226.1— Authority.  Purpose. 
Coverage,  Organization,  Enforcement, 
and  Liability 

Section  226.1(b)  on  the  purpose  of  the 
regulation  would  be  revised  to  reflect 
the  addition  of  prohibited  acts  and 
practices  in  connection  with  credit 
secured  by  a  consumer's  dwelling. 
Section  226.1(d)  on  the  organization  of 
the  regulation  would  be  revised  to 
reflect  the  restructuring  of  Subpart  E 
(rules  for  certain  home  mortgage 
transactions). 

Subpart  C — Closed-end  Credit 

Section  226.23— Flight  of  Rescission 
23(a)  Consumer's  Right  To  Rescind 

Under  section  125  of  TILA, 
consumers  have  the  right  to  rescind 
certain  home-secured  loans  for  three 
business  days  after  becoming  obligated 
on  the  debt.  The  right  of  rescission  was 
created  to  allow  consumers  time  to 
reexamine  their  credit  contracts  and 
cost  disclosures  and  to  reconsider 
whether  they  want  to  place  their  home 
at  risk  by  offering  it  as  security  for 
credit. 

If  the  required  rescission  notice  or  the 
"material  disclosures"  required  by  TILA 
are  not  delivered  or  are  inaccurate,  a 
consumer's  right  to  rescind  may  extend 
beyond  the  three  business  days,  for  up 
to  three  years.  For  HOEPA-covered 
loans,  the  term  "'material  disclosures" 
includes  disclosures  required  to  be 
given  three  days  before  consummation. 
Section  129(j)  of  TILA  also  provides  that 
any  mortgage  that  contains  a  provision 
prohibited  by  HOEPA  is  also  deemed  to 
be  a  failure  to  deliver  material 
disclosures.  The  loan  provisions 
prohibited  by  HOEPA  are  currendy 
listed  in  §  226.32(d)  of  the  regulation, 
and  a  reference  to  those  provisions  is 
included  in  footnote  48  to  §  226.23(a)(3). 

As  discussed  below,  the  Board  is 
proposing  to  use  its  authority  under 
HOEPA  to  prohibit  certain  acts  or 
practices.  The  new  prohibitions  would 
affect  the  ability  of  creditors  to  include 
certain  provisions  in  loans  covered  by 
HOEPA.  These  provisions  would  be 
contained  in  proposed  §  226.34. 
Accordingly,  the  proposed  rule  would 
also  amend  footnote  48  to  §  226.23(a)(3) 
to  include  a  reference  to  §  226.34. 
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Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

Section  226.31 — General  Rules 

31(c)  Timing  of  Disclosures 

31(c)(l)(i)  Change  in  Terms 

Section  226.31(c)(1)  requires  a  three- 
day  "cooling  off'  period  between  the 
time  consumers  are  furnished  with 
disclosures  required  under  §  226,32  and 
the  time  the  consumer  becomes 
obligated  under  the  loan.  If  the  creditor 
changes  any  terms  that  make  the 
disclosures  inaccurate,  new  disclosures 
and  another  three-day  cooling  off  period 
must  be  given. 

Based  on  hearing  testimony,  it 
appears  that  some  creditors  offer  credit 
insurance  and  other  optional  products 
at  loan  closing.  If  the  consumer  finances 
the  purchase  of  such  products  and  as  a 
result  the  monthly  payment  differs  from 
what  was  previously  disclosed  under 
§  226.32,  the  terms  of  the  extension  of 
credit  have  changed;  redisclosure  is 
required  and  a  new  three-day  waiting 
period  applies.  Comment 
§  226.31{c)(l)(i)-2  would  be  added  to 
clarify  this  redisclosure  requirement. 
See  discussion  below  concerning 
§  226.32(c)(3)  on  when  optional  items 
may  be  included  in  the  regular  payment 
disclosure. 

Section  226.32— Requirements  for 
Certain  Closed-End  Home  Mortgages 

32(a)  Coverage 

HOEPA  covers  mortgage  loans  that 
meet  one  of  the  act's  two  "high-cost" 
triggers — a  rate  trigger  and  a  points  and 
fees  trigger.  Under  the  proposed  rule, 
both  triggers  would  be  extended  to 
cover  more  loans. 

APR  Trigger — Currently,  a  loan  is 
covered  by  HOEPA  if  the  APR  exceeds 
by  more  than  10  percentage  points  the 
rate  for  Treasury  securities  with  a 
comparable  maturity.  Section  103(aa)  of 
TILA  authorizes  the  Board  to  adjust  the 
APR  trigger  by  2  percentage  points  from 
the  ciurent  standard  of  10  percentage 
points  above  Treasury  seciuities  with 
comparable  maturities,  upon  a 
determination  that  the  adjustment  is 
consistent  with  the  consumer 
protections  against  abusive  lending 
contained  in  HOEPA  and  is  warranted 
by  the  need  for  credit. 

In  the  July  notice,  the  Board  invited 
comment  on  whether  lowering  the  APR 
trigger  to  8  percentage  points  wovdd  be 
effective  in  furthering  the  purposes  of 
HOEPA.  Comment  was  also  solicited  on 
whether  such  action  would  have  any 
significant  impact  on  the  availability  or 
cost  of  subprime  mortgage  loans. 

Consumer  representatives  and 
community  development  organizations 


recommended  lowering  the  APR  trigger 
to  8  percent  to  extend  HOEPA's 
protections  to  a  broader  class  of 
transactions.  Many  stated  that  under  the 
current  10  percent  test,  few  subprime 
loans  are  covered  by  HOEPA.  They 
believed  that  lowering  the  APR  trigger 
by  2  percentage  points  would  not  affect 
credit  availability.  A  number  of  these 
commenters  suggested  even  further 
adjustments  by  the  Congress. 

Creditors  that  make  subprime  loans 
were  generally  opposed  to  broadening 
HOEPA's  scope.  Some  believed  that 
lowering  the  APR  trigger  will  not  curb 
the  actions  of  unscrupulous  lenders. 
Some  stated  that  if  the  Board  were  to 
broaden  the  category  of  loans  subject  to 
HOEPA,  lowering  the  APR  trigger  would 
be  more  consistent  with  the  piupose  of 
HOEPA  than  including  additional  costs 
in  the  points  and  fees  test. 

Based  on  an  analysis  of  hearing 
testimony,  written  comments  received, 
and  other  information,  and  pursuant  to 
its  authority  under  section  103(aa)  of 
TILA,  the  Board  is  proposing  to  revise 
§  226.32(a){l)(i)  to  lower  the  APR  trigger 
to  8  percentage  points.  With  this 
change,  based  on  current  rates  for 
Treasury  securities,  loans  with  an  APR 
of  approximately  14  percent  or  higher 
would  be  subject  to  HOEPA. 

Data  are  not  available  on  the  number 
of  home-equity  loans  currently  subject 
to  HOEPA,  or  the  number  of  loans  that 
would  be  covered  if  the  APR  trigger 
were  lowered.  Data  compiled  by  the 
Office  of  Thrift  Supervision  reflects  that 
based  on  interest  rate  alone,  if  the 
HOEPA  rate  trigger  were  lowered  by  2 
percentage  points,  HOEPA's  coverage 
would  expand  from  approximately  1 
percent  to  5  percent  of  subprime 
mortgage  loans.  These  numbers  omit  the 
other  costs  included  in  the  APR  trigger, 
such  as  points  and  brokers  fees;  if  those 
costs  were  included  the  number  of 
HOEPA-covered  loans  would  be  larger. 
If  HOEPA's  rate  trigger  were  lowered, 
more  consumers  with  high-cost  loans 
would  receive  HOEPA  disclosures  and 
would  be  covered  by  HOEPA's 
prohibitions  against  loan  terms  such  as 
non-amortizing  payment  schedules, 
balloon  payments  on  short-term  loans, 
or  interest  rates  that  increase  upon 
default.  More  loans  would  be  subject  to 
the  rule  against  unaffordable  lending.  A 
creditor's  ability  to  impose  prepayment 
penalties  would  also  be  restricted  in 
most  cases.  In  addition,  more  high-cost 
losms  would  be  subject  to  HOEPA's 
strict  liability  rule  that  holds  purchasers 
and  assignees,  as  well  as  creditors, 
liable  for  any  violations  of  law. 

Some  subprime  lenders  do  not  make 
HOEPA  loans  due  to  their  concerns 
about  compliance  burdens,  potential 


liability,  and  reputational  risks.  They 
believe  that  expanding  HOEPA's 
coverage  will  reduce  credit  availability. 
The  extent  to  which  lowering  the 
HOEPA  APR  trigger  may  affect  the 
availability  of  credit  is  difficult  to 
ascertain.  Some  creditors  who  do  not 
make  HOEPA  loans  may  withdraw  from 
making  loans  in  the  range  of  rates  that 
would  be  covered  by  the  expanded 
triggers.  Other  creditors  may  fill  any 
void  left  by  creditors  that  choose  not  to 
make  HOEPA  loans.  And  others  may 
have  the  flexibility  to  lower  rates  or  fees 
for  some  loans  to  avoid  HOEPA's 
coverage. 

The  subprime  lending  market  has 
grown  substantially  and  has  increased 
the  availability  of  credit  to  borrowers 
having  less-than-perfect  credit  histories 
and  other  consumers  who  are 
underserved  by  prime  lenders.  A 
borrower  does  not  benefit  from  this 
expanded  access  to  credit  if  the  credit 
is  offered  on  unfair  terms  or  involves 
predatory  practices.  Because  consumers 
who  obtain  subprime  mortgage  loans 
have  fewer  credit  options  than  other 
borrowers,  or  because  they  perceive  that 
they  have  fewer  options,  they  may  be 
more  vulnerable  to  unscrupulous 
lenders  or  brokers.  The  proposed 
revisions  are  intended  to  ensure  that  the 
need  for  credit  by  subprime  borrowers 
will  be  fulfilled  more  often  by  loans  that 
are  subject  to  HOEPA's  protections 
against  predatory  practices.  To  avoid 
coverage  by  the  HOEPA  rules,  some 
creditors  may  choose  not  to  make  loans 
covered  by  the  revised  rate  triggers  but 
there  is  no  evidence  to  date  that  the 
impact  on  credit  availability  would  be 
significant. 

APR  trigger  based  on  lien  status — 
When  a  consumer  seeks  a  loan  to 
consolidate  debts  or  finance  home 
repairs,  some  creditors  may  require 
consumers  to  borrow  additional  funds 
to  pay  off  the  existing  first  mortgage  as 
a  condition  of  providing  the  loan.  This 
ensures  that  the  creditor  will  be  the 
senior  lien-holder,  but  also  will 
increase,  perhaps  significantly,  the 
points  and  fees  paid  for  the  new  loan. 
In  addition,  the  existing  first  mortgage 
may  have  been  at  a  lower  rate.  Some 
commenters,  including  creditors  and 
consumer  groups,  suggested  a  two-tiered 
APR  trigger,  to  encourage  creditors  to 
offer  subordinate-lien  mortgages  rather 
than  to  refinance  existing  mortgages  to 
obtain  a  first-lien  position.  To  illustrate, 
the  APR  trigger  for  first-lien  mortgages 
could  be  lowered  to  8  percentage  points 
above  Treasury  securities  with 
comparable  maturities,  and  the  APR 
trigger  for  subordinate-lien  mortgages 
could  remain  unchanged  at  10 
percentage  points.  The  Board  requests 
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comments  on  this  approach,  including 
the  benefits  and  compliance  burdens 
associated  with  this  approach  to 
adjusting  the  APR  trigger. 

32(b)  Definition 

Points  and  fees  test— The  fee-based 
trigger  is  met  if  the  points  and  fees 
payable  by  the  consumer  at  or  before 
loan  closing  exceed  the  greater  of  8 
percent  of  the  total  loan  amount  or  S45 1 
(S465  for  2001).  Except  for  interest, 
■points  and  fees"  cover  all  finance 
charges  (including  brokers'  fees)  The 
act  specifically  excludes  reasonable 
closing  costs  that  are  paid  to  unaffiliated 
third  parties.  HOEPA  also  authorizes  the 
Board  to  add  "such  other  charges  "  to 
the  points  and  fees  test  as  the  Board 
deems  appropriate.  The  proposed  rule 
would  expand  the  points  and  fees  test 
to  include  amounts  paid  at  or  before 
closing  for  optional  credit  life,  accident, 
health,  or  loss-of-income  insurance  and 
other  credit-protection  products  such  as 
debt-cancellation  coverage. 

The  Board  requested  comment  on  the 
merits  of  including  the  following  fees  in 
the  points  and  fees  test:  (1)  Lump-sum 
premiums  for  optional  credit  life 
insurance  or  similar  products  collected 
at  closing:  (2)  prepayment  penalties 
(assessed  on  the  original  loan)  when  the 
loan  is  refinanced  with  the  same 
creditor  or  an  affiliate:  and  (3)  points 
paid  bv  the  consumer  for  the  existing 
loan  when  the  same  creditor  (or  an 
affiliate)  refinances  the  loan  within  a 
specified  time  period  The  Board  also 
soliciied  comment  on  whether  a  better 
approach  would  be  to  recommend  a 
statutory  amendment  that  would 
include  all  closing  costs  in  the  points 
and  fees  test. 

Premiums  for  credit  insurance, 
disability  insurance,  and  similar 
products — Concerns  have  been  raised 
about  high-pressure  sales  tactics 
associated  with  single-premium  credit 
life  insurance  and  'insurance  packing." 
where  creditors  automatically  include 
the  insurance  in  the  loan  amount 
without  the  consumers  request.  .\s  a 
result,  consumers  may  perceive  that  the 
insurance  is  a  required  part  of  the  loan. 
Consumer  advocates  assert  that  because 
these  premiums  are  excluded  from  the 
finance  charge  (and  thus  excluded  from 
HOEPA's  triggers).  predator\'  lenders 
may  avoid  HOEPA  coverage  by 
■packing"  loans  with  high-priced  credit 
insurance  that  represents  a  significant 
source  of  fee  income,  in  lieu  of  charging 
fees  that  would  be  included  under  the 
current  HOEPA  trigger. 

On  the  other  harid.  industry 
commenters  have  argued  that  optional 
credit  insurance  should  not  be 
considered  a  cost  of  the  loan,  and 


therefore  should  not  be  included  in  the 
HOEPA  fee  trigger.  Because  the  cost  of 
credit  insurance  is  significant,  some  of 
these  commenters  assert  that  many 
mortgage  loans  with  single-premium 
credit  insurance  could  become  HOEPA 
loans,  regardless  of  the  interest  rate  or 
points  charged  on  the  loan.  They  noted 
that  creditors  might  cease  offering 
single-premium  credit  insurance  to 
avoid  HOEPAs  coverage. 

To  the  extent  that  some  creditors 
choose  not  to  offer  single-premium 
policies,  consumer  advocates  note  that 
credit  insurance  could  be  made 
available  through  other  vehicles — for 
example,  policies  that  collect  premiums 
monthly  based  on  the  outstanding  loan 
balance.  Industry-  commenters 
responded  that  some  borrowers  find  it 
more  affordable  to  finance  a  single- 
premium  policv  over  the  full  loan  term 
rather  than  paying  premiums  monthly 
during  the  shorter  term  of  the  insurance 
policy,  which  is  typically  60  months  or 
less. 

Section  103(aa)  of  TILA  defines 
"points  and  fees"  for  purposes  of 
HOEPA  to  include  all  items  included  in 
the  finance  charge  except  interest  or  the 
time-price  differential.  Under  section 
106  of  TILA  premiums  for  optional 
credit  insurance  are  treated  as  finance 
charges,  unless  certain  disclosures  are 
provided  to  consumers.  The  Board  may 
also  include  charges  other  than  finance 
charges  in  HOEPA's  fee-based  trigger,  if 
it  determines  that  their  inclusion  would 
be  appropriate.  The  legislative  history  of 
HOEPA  specifically  suggests  that  the 
Board  might  consider  including  the  cost 
of  credit  insurance  premiums  in  the 
HOEPA  calculation. 

The  Board  believes  that  including 
optional  single-premium  insurance  and 
other  credit  protection  products  in  the 
HOEPA  points  and  fees  trigger  is 
appropriate  when  the  amounts  are  paid 
bv  the  consumer  at  or  before  closing. 
The  creditor  or  the  credit  account  is  the 
beneficiary  and  the  cost  of  the  insurance 
may  represent  a  significant  cost  of  the 
credit  transaction.  In  addition,  creditors 
receive  significant  commissions  for 
selling  credit  insurance.  Moreover, 
including  optional  credit  insurance  and 
similar  products  in  the  points  and  fees 
test  would  prevent  a  creditor  from 
evading  HOEPA  by  packing  a  loan  with 
such  products  in  lieu  of  charging  fees 
that  would  be  included  under  the 
current  HOEPA  trigger. 

Section  226.32(bHl)  would  be  revised 
to  include  in  the  points  and  fees  test, 
the  cost  of  premiums  or  other  charges 
for  credit  life,  accident,  health,  or  loss- 
of-income  insurance,  debt-cancellation 
coverage  (whether  or  not  the  debt- 
cancellation  coverage  is  insurance 


under  applicable  law),  or  similar 
products  paid  by  a  borrower  at  or  before 
closing.  (Premiums  paid  for  required 
credit  insurance  policies  are  considered 
finance  charges  and  are  already 
included  in  the  points  and  fees  trigger.) 
Under  the  proposal,  premiums  paid  at 
or  before  closing  for  credit  insurance  are 
included  whether  they  are  paid  in  cash 
or  financed,  and  whether  the  amount 
represents  the  entire  premium  for  the 
coverage  or  an  initial  payment. 
Proposed  comment  32(b)(l)(iv)-l 
contains  this  guidance. 

A  mortgage  loan  is  covered  by  HOEPA 
if  the  "points  and  fees"  exceed  8 
percent  of  the  "total  loan  amount."  The 
total  loan  amount  is  based  on  the 
"amount  financed"  as  provided  in 
226.18(b).  Comment  32(a)(l)(ii)-l 
discusses  the  calculation  of  the  total 
loan  amount.  The  comment  would  be 
revised  to  illustrate  that  premiums  for 
credit  life,  accident,  health,  loss-of- 
income,  debt  cancellation  coverage,  or 
similar  products  that  are  financed  by  the 
creditor  must  be  deducted  from  the 
amount  financed  in  calculating  the  total 
loan  amount. 

Conditional  inclusion  of  insurance 
and  other  credit  protection  products — 
Comment  is  solicited  on  whether 
exclusion  of  the  optional  premiums 
from  the  points  and  fees  test  would  be 
warranted  under  some  circumstances. 
Charges  for  optional  insurance  and 
similar  products  are  finance  charges 
under  the  TILA  unless  certain 
disclosures  are  provided  to  consumers. 
Would  a  similar  approach  be 
appropriate  in  coimection  with  the 
points  and  fees  trigger  under  HOEPA? 
For  example,  credit  insurance  or  debt 
protection  coverage  might  be  excluded 
from  the  points  and  fees  test  based  on 
the  consumer's  ability  to  cancel  the 
coverage  and  obtain  a  full  refund,  where 
the  consumer  is  also  provided  with 
adequate  information  about  their  rights 
after  the  loan  closing. 

Additional  data— The  Board  seeks 
information  about  any  further  studies  or 
data  pertaining  to  subprime  lending  or 
HOEPA  loans  that  would  be  useful  in 
determining  the  effect  of  the  proposal 
adjusting  the  HOEPA  rate  and  fee 
triggers.  Other  data  or  studies  relevant 
to  the  proposal,  about  subprime  lending 
generally,  and  HOEPA  loans  in 
particular,  are  also  requested. 

Other  fees — The  Board  is  not 
proposing  to  include  any  other  charges 
in  the  points  and  fees  test  at  this  time. 
Some  commenters  supported  the 
inclusion  of  lender  paid  broker 
compensation  (yield  spread  premiums) 
which  are  paid  indirectly  by  the 
borrower  in  the  form  of  a  higher  interest 
rate.  It  is  not  clear  that  an  amount  paid 


over  the  life  of  the  loan  and  included  in 
HOEPA's  APR  trigger  should  also  be 
included  in  the  points  and  fees  trigger 
as  an  amount  paid  at  or  before  closing. 
Consumer  representatives  and  others 
believed  that  prepayment  penalties  and 
points  paid  on  an  existing  loan  should 
be  included  in  the  points  and  fees  test 
when  the  loan  is  refinanced  by  the  same 
creditor  or  an  affiliate,  to  expand 
HOEPA  to  more  transactions.  Many 
industry  representatives  opposed  this 
approach.  It  is  not  clear  that  it  is 
appropriate  to  include  as  part  of  a  new 
loan,  for  purposes  of  the  HOEPA  fee 
trigger,  fees  paid  in  connection  with  an 
earlier  transaction. 

Views  were  mixed  on  whether  the 
Board  should  recommend  a  statutory 
amendment  to  TILA  that  would  include 
all  closing  costs  in  the  points  and  fees 
test.  Some  commenters  generally 
supported  including  closing  costs 
typically  charged  by  third  parties;  others 
believed  that  creditors  may  not  be  aware 
of  costs  charged  to  consiuners  by  third 
parties  and  therefore  should  not  be  held 
accountable  for  including  such  costs  in 
the  points  and  fees  calculation.  One 
trade  association  representing  creditors 
supported  the  recommendation  as  a  part 
of  any  legislative  reformation  of  existing 
consumer  protection  laws  affecting 
mortgage  lending. 

32(c)  Disclosures 

Section  129(a)  of  TILA  requires 
creditors  offering  HOEPA  loans  to 
provide  abbreviated  disclosures  to 
consumers  at  least  three  days  before  the 
loan  is  closed,  in  addition  to  the 
disclosures  generally  required  by  TILA 
at  or  before  closing.  The  HOEPA 
disclosures  inform  consumers  that  they 
are  not  obligated  to  complete  the 
transaction  and  could  lose  their  home  if 
they  obtain  the  loan  and  fail  to  make 
payments.  The  HOEPA  disclosures  also 
include  a  few  key  cost  disclosures,  such 
as  the  APR  and  the  monthly  payment 
(including  the  maximum  payment  for 
variable-rate  loans  and  any  balloon 
payment). 

In  the  July  notice,  the  Board  requested 
comment  on  whether  these  disclosures 
could  be  improved.  The  Board  referred 
to  the  Board  and  HUD's  1998  report  to 
the  Congress,  where  the  agencies 
recommended  adding  references  to  the 
availability  of  credit  counseling  and 
requiring  the  consumer's  monthly 
income  to  be  stated  in  close  proximity 
to  the  consumer's  monthly  payment. 
The  Board  asked  specifically  about  the 
effect  of  adding  to  the  HOEPA 
disclosures  the  total  amount  borrowed, 
to  alert  consumers  to  the  fact  that 
additional  costs  may  have  been 
included  in  the  loan  amount. 


Creditors  and  consumer 
representatives  question  the  benefit  of 
requiring  additional  HOEPA  disclosures 
to  combat  predatory  lending.  In 
addition,  consumer  representatives 
stated  their  preference  for  the  Board  to 
use  its  rulewriting  authority  to  prohibit 
specific  acts  associated  with  predatory' 
lending  rather  than  to  require  additional 
disclosures.  Industry  commenters 
expressed  concern  about  additional 
disclosures  that  might  increase 
compliance  costs  without  a 
commensurate  benefit  to  consumers. 

The  Board  believes,  however,  that  an 
additional  disclosure  might  be  in  the 
interest  of  borrowers.  Pursuant  to  its 
authority  under  section  129(1)(2)(B)  of 
TILA,  the  Board  is  proposing  to  add  a 
disclosure  for  refinancings  subject  to 
HOEPA  in  §  226.32(c)(5). 

32(c)(3)  Regular  Payment 

Comment  32(c)(3)-l  would  be  revised 
for  clarity.  The  rule  allows  creditors  to 
include  voluntary  items  in  the  regular 
payment  disclosed  under  §  226.32  only 
if  the  consvmier  has  previously  agreed  to 
such  items.  Comment  is  solicited  on 
whether  consumers  should  be  required 
to  request  or  affirmatively  agree  to 
purchase  voluntary  items  in  writing,  to 
aid  in  enforcing  the  rule.  Testimony  and 
comments  suggest  that  some  consumers 
do  not  agree  to  the  insurance  in  advance 
of  closing  although  the  HOEPA 
disclosures  provided  in  advance  of 
closing  may  already  include  insurance 
premiums  in  the  monthly  payment. 

Section  226.32(c)(3)  requires  creditors 
to  disclose  to  consumers  the  amount  of 
the  regular  monthly  (or  other  periodic) 
payment.  Comment  32(c)(3)-2  requires 
creditors  to  disclose  any  balloon 
payment  along  with  the  regular  periodic 
payment.  Under  the  proposal,  the 
disclosure  requirement  for  the  amount 
of  the  balloon  payment  would  be  moved 
fi"om  the  commentary  to  the  regulation. 
to  aid  in  compliance.  Also,  Model 
Sample  H-16,  which  illustrates  the 
disclosures  required  under  §  226.32(c). 
would  be  revised  to  include  a  model 
clause  on  balloon  payments. 

32(c)(5)  Amount  Borrowed 

Under  the  proposal.  §  226.32(c)(5) 
would  be  added  to  require  disclosure  of 
the  total  amount  the  consumer  will 
borrow,  as  reflected  by  the  face  amount 
of  the  note.  Adding  the  total  amount 
borrowed  is  intended  to  alert  consumers 
in  advance  of  the  loan  closing  that  the 
amount  of  the  loan  may  be  substantially 
higher  than  requested  due  to  the 
financing  of  points,  fees,  and  insurance. 
Consumers  and  consumer 
representatives  note  that  consumers 
often  seek  a  modest  loan  amount  for 


medical  or  home  improvement  costs, 
only  to  discover  at  closing  (or  thereafter) 
that  the  note  amount  is  substantially 
higher,  due  to  fees  and  insurance 
premiums  that  are  financed  along  with 
the  requested  loan  amount.  This 
disclosure  may  help  some  consumers 
avoid  entering  into  unaffordable  loans. 

Creditors  must  provide  the 
disclosures  required  by  §  226.32(c)  if 
after  giving  the  disclosures  to  the 
consumer  and  before  consummation, 
the  creditor  changes  any  terms  that 
make  the  disclosure  inaccurate. 
§  226.31(c)(1).  The  Board  requests 
comment  on  whether  it  would  be 
appropriate  to  provide  for  a  tolerance 
for  insignificant  changes  to  the  amount 
borrowed,  and  if  so,  what  is  a  suitable 
margin. 

Counseling.  Both  consumer  and 
creditor  commenters  acknowledged  the 
benefits  of  pre-loan  counseling  as  a 
means  to  counteract  predator\'  lending. 
There  was  uniform  concern,  however, 
about  requiring  a  referral  to  counseling 
for  HOEPa  loans  because  the  actual 
availability  of  local  counselors  mav  be 
uncertain.  The  Board  requests  comment 
on  whether  a  generic  disclosure 
advising  consumers  to  seek  independent 
advice  might  encourage  borrowers  to 
seek  credit  counseling. 

32(d)  Limitations 

32(d)(1)  Balloon  Payment 

Section  129(e)  of  TILA  prohibits 
balloon  payments  for  loans  covered  by 
§  226.32  that  have  terms  of  less  than  five 
years.  In  the  July  notice,  the  Board 
noted  that  lenders  that  price  their  loans 
just  below  HOEPA's  triggers  might 
include  balloon  payments  that  force 
consumers  to  refinance  the  loan  and  pay 
additional  points  and  fees.  The  Board 
requested  comment  on  any  restrictions 
or  additional  disclosures  that  might  be 
appropriate  in  connection  with  balloon 
payments  in  order  to  prevent  abusive 
practices. 

Consumer  representatives  and  others 
asked  the  Board  to  ban  balloon 
payments  for  all  HOEPA  loans.  They 
contend  that  consumers  are  just  as 
unlikely  to  repay  or  refinance  the  loan 
on  more  affordable  terms  after  five  years 
than  they  are  after  two  or  three  years. 
Creditors  were  generally  opposed  to 
adding  restrictions  for  balloon  payments 
beyond  those  currently  in  HOEPA.  They 
believe  that  balloon  notes  can  be  as 
beneficial  to  consumers  obtaining 
HOEPA  loans,  as  they  may  be  for  other 
borrowers.  Because  HOEPA  limits  the 
prohibition  on  balloon  payments  to 
loans  shorter  than  five  years,  the  Board 
does  not  believe  it  is  appropriate  to 
impose  restrictions  on  longer  term  loans 
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without  evidence  of  a  particular 
problem  related  to  longer  term  balloon 
notes.  The  Board  proposes  to  provide 
additional  guidance  on  disclosing 
balloon  payments  where  they  are 
permitted  under  HOEPA.  Sfp 
4}  226.32(c)(3)  and  Model  Sample  H-16. 

32(d)(8)  Due-On-Demand  Clause 

Balloon  notes  in  loans  shorter  than 
five  years  are  prohibited  by  HOEPA  to 
prevent  a  creditor  from  forcing  a 
consumer  to  refinance  a  loan  and  pay 
additional  points  and  fees.  The  same 
concerns  would  be  raised  if  a  creditor 
could  force  the  consumer  to  refinance 
by  reser\-ing  the  right  to  call  the  loan  at 
anv  time  and  then  demanding  payment 
of  the  entire  outstanding  balance 
Pursuant  to  the  Boards  authority  under 
section  129(1)(2)(A),  'payable  on 
demand"  or  "call"  provisions  for 
HOEPA  loans  would  be  prohibited 
under  ^  226.32(d)(8).  unless  the  clause 
is  exercised  in  connection  with  a 
consumer's  default.  Although  these 
terms  currently  do  not  appear  to  be 
widelv  used  in  HOEP.\  loans,  demand 
clauses  raise  the  same  concerns  as 
balloon  notes.  Moreover.  TILA  has  a 
similar  prohibition  for  home-secured 
lines  of  credit.  Proposed  commentary  to 
§  226.32(d)(8)  would  provide  guidance 
similar  to  the  guidance  to  creditors 
offering  home-equity  lines  of  credit. 

The  Board  requested  comment  in  the 
[ulv  notice  on  the  merits  of  prohibiting 
"due  on  demand  "  clauses  for  loans 
covered  by  ^  226,32  unless  such  a  clause 
is  exercised  in  connection  with  a 
consumer's  default.  Creditors  and 
consumer  representatives  that 
commented  generally  supported  such  a 
prohibition,  although  some  creditors 
suggested  that,  similar  to  balloon  notes, 
the  prohibition  be  limited  to  loans  with 
terms  of  less  than  five  years. 

Section  226.34— Prohibited  Acts  or 
Practices  in  Connection  With  Credit 
Secured  bv  a  Consumer's  Dwelling 

Section  129(1)  of  TILA  authorizes  the 
Board  to  prohibit  specific  acts  or 
practices  to  curb  abusive  lending 
practices.  The  act  provides  that  the 
Board  shall  prohibit  practices:  (1)  In 
connection  with  nil  mortgage  loans,  if 
the  Board  finds  the  practice  to  be  unfair, 
deceptive,  or  designed  to  evade  HOEPA. 
and  (2)  in  connection  with  refinancings 
of  mortgage  loans,  if  the  Board  finds 
that  the  practice  is  associated  with 
abusive  lending  practices  or  otherwise 
not  in  the  interest  of  the  borrower.  The 
Board  has  not  previously  exercised  this 
authority. 

The  Julv  notice  requested  comment 
on  specific  approaches  to  deal  with 
predatory-  lending  practices,  both 


regulatory'  and  legislative,  and  whether 
any  new  requirements  or  prohibitions 
should  applv  to  all  mortgage 
transactions,  only  to  refinancings,  or 
only  to  HOEPA-covered  refinancings. 
Specific  questions  were  posed  about 
credit  insurance,  unaffordable  lending, 
balloon  payments,  consolidation  loans, 
prepayment  penalties,  foreclosure 
notices,  misrepresentation  about  a 
borrower's  qualifications,  reporting 
borrowers'  payment  history,  credit 
counseling,  and  disclosures.  Consumer 
representatives,  community 
organizations,  and  others  offered 
numerous  recommendations.  Industry 
commenters  generally  opposed  any  new- 
rules  based  on  the  view  that  better 
enforcement  of  existing  law  would  be 
sufficient  to  address  concerns  about 
predatory-  lending. 

HUD  and  Treasury  held  five  public 
forums  on  predatory-  lending  this  spring 
and  issued  a  report  in  June  2000.  The 
report  contained  legislative 
recommendations  to  the  Congress  and 
recommendations  to  the  Board 
regarding  the  use  of  its  regulatory 
authority  to  address  predatory  lending. 
HUD  and  Treasury  recommended  rules 
to  address  "loan  flipping"  and 
fraudulent  acts  or  practices, 
unaffordable  lending,  and  the  sale  of 
single-premium  credit  insurance 
products. 

Based  on  the  written  comments 
received,  testimony  provided  at  Board 
hearings  on  home-equity  lending,  and 
other  information,  the  Board  proposes  to 
prohibit  certain  acts  or  practices  that  are 
deemed  to  be  unfair,  deceptive, 
designed  to  evade  the  provisions  of 
section  129  of  the  TILA.  associated  with 
abusive  lending  practices,  or  otherwise 
nut  in  the  interest  of  the  borrower  in 
connection  with  mortgage  loans,  as 
described  below.  The  rules  are  intended 
to  target  unfair  or  abusive  lending 
practices  without  unduly  interfering 
with  the  flow  of  credit,  creating 
unnecessary  credit  burden,  or  narrowing 
consumers'  options  in  legitimate 
transactions. 

Organization  of  §226.34.  The 
proposed  rule  creates  a  new-  t)  226.34 
which  contains  prohibitions  against 
certain  acts  or  practices  in  connection 
with  credit  secured  by  a  consumer's 
dwelling.  This  section  would  include 
the  rules  currently  contained  in 
§226.32(e). 

34(a)  Prohibited  Acts  or  Practices  for 
Loans  Subject  to  §  226.32 

34(a)(1)  Home  Improvement  Contracts 

Section  226.32(e)(2)  regarding  home- 
improvement  contracts  would  be 


renumbered  as  §  226.34(a)(1)  without 
substantive  change. 

34(a)(2)  Notice  to  Assignee 

Section  226.32  (e)(3)  regarding 
assignee  liability  for  claims  and 
defenses  consumers  may  have  in 
connection  with  HOEPA  loans  would  be 
renumbered  as  §226. 34(a)(2). 

Proposed  comment  34(a)(2)-3  would 
be  added  to  clarify  the  statutory 
provision  on  the  liability  of  purchasers 
or  other  assignees  of  HOEPA  loans. 
Section  131  of  TILA  provides  that,  with 
limited  exceptions,  purchasers  or  other 
assignees  of  HOEPA  loans  are  subject  to 
all  claims  and  defenses  with  respect  to 
a  mortgage  that  the  consumer  could 
assert  against  the  creditor.  The  comment 
would  clarify  that  the  phrase  "all  claims 
and  defenses"  is  not  limited  to 
violations  of  TILA  or  HOEPA.  This 
interpretation  is  based  on  the  legislative 
history.  See  Conference  Report.  Joint 
Statement  of  Conference  Committee,  H. 
Rep.  No.  103-652,  at  22  (Aug.  2.  1994). 

34(a)(3)  Refinancings  Within  Twelve- 
Month  Period 

"Loan  flipping"  refers  to  the  practice 
by  brokers  and  creditors  of  frequently 
refinancing  home-secured  loans  to 
.generate  additional  fee  income  even 
though  the  refinancing  is  not  in  the 
borrower's  interest.  Loan  flipping  is 
among  the  most  flagrant  of  lending 
abuses.  Victims  tend  to  be  borrowers 
who  are  having  difficulty  repaying  a 
high-cost  loan.  The  creditor  holding  the 
loan  promises  to  refinance  the  loan  on 
more  affordable  loan  terms.  The  creditor 
relies  on  the  consumer's  remaining 
home  equity  to  support  the  new.  larger 
loan  and  to  finance  additional  fees, 
sometimes  without  regard  to  the 
consumer's  ability  to  make  the  new 
scheduled  payments.  These  loans 
typically  provide  little  benefit  to  the 
borrower  because  the  loan  amount 
increases  mostly  to  cover  fees  and  there 
mav  be  no  significant  reduction  in  the 
interest  rate.  As  a  result,  the  monthly 
payment  may  increase,  making  the  loan 
even  more  unaffordable. 

In  assessing  possible  approaches  to 
address  loan  flipping,  the  Board  has 
considered  rules  that  would  (1)  be 
effective  in  curbing  detrimental 
refinancings  without  limiting  consumer 
choice  in  legitimate  credit  transactions, 
and  (2)  provide  clear  guidance  to 
creditors  on  what  acts  or  practices  are 
prohibited. 

The  Board  has  received  many 
suggestions  on  how  it  might  address 
loan  flipping.  Those  suggestions 
generally  fall  into  two  categories:  (1) 
Limiting  fees  to  a  specified  percentage 
of  the  total  loan  amount,  requiring  that 


fees  be  charged  solely  on  any  additional 
funds  being  borrowed,  or  generally 
restricting  fees  on  refinancings;  and  (2) 
prohibiting  refinancings  that  do  not 
provide  a  "tangible  benefit"  to 
borrowers.  While  loan  flipping  occurs  in 
both  HOEPA  and  non-HOEPA  loans,  the 
Board  believes  that  any  rule  restricting 
refinancings  to  address  loan  flipping 
could  be  overly  broad  if  it  is  not  limited 
to  HOEPA  loans. 

Limiting  the  amount  of  fees  charged 
on  a  refinancing  would  reduce  the 
economic  incentive  for  creditors  to  flip 
loans,  and  thus  would  be  the  most 
direct  way  to  curb  loan  flipping.  While 
the  Board  has  broad  authority  under 
HOEPA  to  prohibit  specific  acts  and 
practices  for  all  mortgage  loans,  it  is 
questionable  whether  this  authority 
includes  restricting  loan  fees  by  capping 
them.  Moreover,  there  are  no  clear 
standards  for  determining  an 
appropriate  level  of  fees.  A  rule 
permitting  creditors  to  charge  fees  only 
on  additional  funds  being  borrowed 
could  be  effective  only  if  the  amount  of 
fees  is  also  capped,  because  creditors 
could  impose  fees  that  are  excessive  in 
relation  to  the  new  amount  borrowed. 

A  rule  prohibiting  outright  the 
imposition  of  upfront  fees  on  a 
refinancing  would  remove  the  economic 
incentive  for  loan  flipping  (as  the  loan 
costs  would  be  built  into  the  interest 
rate  and  there  would  be  no  immediate 
benefit  to  the  broker  or  creditor).  But 
such  a  rule  could  unduly  limit 
consumer  choice  in  legitimate 
transactions.  Some  consumers  may 
prefer  to  pay  points  to  buy  down  tlie 
rate.  Others  may  not  qualify  for  monthly 
payments  at  a  higher  interest  rate.  ■ 

Moreover,  a  ban  on  all  up  front  fees,  in 
conjunction  with  the  current  HOEPA 
restriction  on  prepayment  penalties 
could  prevent  creditors  from  recovering 
their  origination  costs  if  the  loan  is  paid 
off  early;  creditors  would  have  to  charge 
interest  rates  that  are  adequate  to  cover 
potential  losses  due  to  prepayments. 

Under  the  second  approach,  setting  a 
"tangible  benefit"  test,  loan  flipping 
would  be  addressed  by  prohibiting 
refinancings  of  HOEPA  loans  that  do  not 
provide  benefit  to  the  borrower  or  are 
not  in  the  borrower's  interest.  This 
approach  seeks  to  ensure  that  the 
borrower  obtains  benefits  from  the 
refinancing  that  would  justify  the 
additional  costs.  Because  the  rule  is 
subjective,  however,  it  does  not  provide 
creditors  with  clear  guidance  on  what 
transactions  are  permitted.  Without 
adequate  guidance,  it  would  be  up  to 
the  courts  to  construe  what  constitutes 
a  sufficient  benefit  on  a  case-by-case 
basis.  This  could  affect  the  willingness 


of  some  creditors  to  refinance  HOEPA 
loans. 

Pursuant  to  its  authority  under 
§  129(1)(2)(B),  the  Board  is  proposing  a 
rule  based  on  a  narrower  benefits  test 
that  would  only  apply  for  a  twelve 
month  period.  A  creditor  or  assignee  (or 
an  affiliate)  holding  a  HOEPA  loan 
would  be  prohibited  from  refinancing  it 
within  the  first  twelve  months  unless 
the  refinancing  is  in  the  borrower's 
interest.  Anecdotal  evidence  suggests 
that  creditors  frequently  flip  loans  by 
pressuring  their  existing  customers  who 
may  be  having  difficulty  making 
payments  on  their  current  mortgage. 
This  more  narrowly  tailored  rule  should 
prevent  abuses  in  tlie  most  egregious 
cases,  where  creditors  or  brokers  flip 
loans  shortly  after  loan  consummation. 
Even  under  this  approach,  there  is  some 
uncertainty  about  what  constitutes  a 
benefit;  however,  the  advantage  of  the 
rule  in  preventing  loan  flipping  in  the 
clearest  cases  of  abuse  seems  to 
outweigh  the  effect  of  creating  some 
uncertainty  in  marginal  cases.  The 
determination  of  whether  or  not  a 
benefit  exists  would  be  based  on  the 
totality  of  the  circumstances.  For 
example,  consideration  should  be  given 
to  the  amount  of  any  new  funds 
advanced  in  comparison  to  the  total 
loan  charges  on  the  refinancing  (which 
may  be  based  predominately  on  the  pre- 
existing loan  balance).  Proposed 
comment  34(a)(3)-l  would  provide 
guidance  on  this  standard. 

The  proposed  rule  in  §  226.34(a)(3) 
would  not  prevent  a  consumer  from 
seeking  a  refinancing  from  another 
lender.  Creditors  would  also  be 
prohibited  from  engaging  in  acts  or 
practices  designed  to  evade  the  rule.  For 
example,  a  creditor  that  arranged 
refinancings  of  its  own  loans  with  an 
unaffiliated  creditor  would  be  deemed 
to  be  seeking  to  evade  the  rule. 
Similarly,  a  creditor  would  be  deemed 
to  be  seeking  to  evade  the  rule  if  the 
creditor  modified  the  existing  loan 
agreement  (but  did  not  replace  the 
existing  loan  with  the  new  loan)  and 
charged  a  fee. 

34(a)(4)  Repayment  Ability 
34(a)(4)(i) 

Under  section  129(h)  of  TILA.  a 
creditor  may  not  engage  in  a  pattern  or 
practice  of  making  HOEPA  loans  based 
on  the  equity  in  the  borrower's  home 
without  regard  to  the  consumer's 
repayment  ability,  including  the 
consumer's  ciurent  and  expected 
income,  current  obligations,  and 
employment  status.  The  rule  currently 
in  §  226.32(e)(1)  would  be  moved  to 


226.34{a)(4)(i)  and  revised  to  parallel 
the  statutory  language. 

Comment  32(e){l)-l  on  determining 
repayment  ability  would  be  renumbered 
as  comment  34(a)(4)(i)-l.  and  modified 
to  address  proposed  documentation  and 
verification  requirements  below. 

Pattern  or  Prurtice— Section  129(h)  of 
TILA  does  not  define  "pattern  or 
practice."  nor  does  the  legislative 
history  provide  any  guidance  as  to  how 
the  phrase  should  be  applied.  In  the  July 
notice,  the  Board  solicited  comment  on 
whether  additional  interpretive 
guidance  on  the  "pattern  or  practice" 
requirement  would  be  useful,  or 
whether  case-by-case  determinations  are 
more  appropriate.  Comment  was  also 
solicited  on  whether,  if  additional 
guidance  would  be  useful,  what 
elements  of  the  requirement  should  the 
guidance  address. 

Some  commenters  believe  guidance  is 
not  needed  and  a  case-by-case  approach 
is  sufficient.  Industry  commenters 
requested  that  the  pattern  and  practice 
standard  be  quantified.  Consumer 
representatives  suggested  that  the  Board 
adopt  the  standard  applied  in  cases 
under  civil  rights  and  fair  lending  laws. 

Proposed  comment  34{a)(4)(i)-2 
provides  that  determining  whether  a 
pattern  or  practice  exists  depends  on  the 
totcdity  of  the  circumstances  and  cites 
various  statutes  that  may  be  helpful  in 
analyzing  factors  that  are  relevant  to  a 
pattern  or  practice  determination.  The 
proposed  comment  does  not  identify 
individual  factors  raised  in  the  case  law-, 
given  the  fact-specific  nature  of  a 
pattern  or  practice  determination. 

Discounted  Introductory  Rates — 
Concern  has  been  raised  about  creditors 
determining  a  consumer's  repayment 
ability  based  on  low  introductory  rates 
offered  under  some  variable-rate 
programs.  Comment  34(a)(4)(i)-3  would 
be  added  to  provide  that  in  transactions 
where  the  creditor  sets  the  initial 
interest  rate  and  the  rate  is  later 
adjusted  (whether  fixed  or  later 
determined  by  an  index  or  formula),  in 
considering  consumers'  repayment 
ability,  the  creditor  must  consider 
increases  to  the  consumer's  payments 
assimiing  the  maximum  possible 
increases  in  rates  in  the  shortest 
possible  time  frame. 

34(a)(4)(ii) 

Currently  compliance  with  the 
prohibition  against  unaffordable  lending 
is  difficult  to  enforce  because  creditors 
may  not  be  able  to  show  how  they 
considered  the  consumer's  ability  to 
repay.  In  addition,  there  have  been 
reports  of  creditors  relying  on 
inaccurate  information  provided  by 
unscrupulous  loan  brokers. 
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In  the  July  notice,  the  Board  invited 
conunent  on  what  standards  the  Board 
might  adopt  for  determining  whether  a 
creditor  has  considered  the  consumers 
ability  to  repav  Some  commenters 
suggested  that  creditors  be  required  to 
document  and  verif\-  the  basis  for  the 
creditor's  consideration  of  the 
consumers'  repayment  ability.  Many 
creditors  stated  that  they  routinely 
document  and  verif\-  financial 
information.  Commenters  also  suggested 
that  creditors  be  prohibited  from 
extending  credit  where  the  borrower's 
monthly  debt-to-income  ratio  exceeds 
50  percent,  except  perhaps  in  the  case 
of  high-income  borrowers  However, 
there  is  no  clear  standard  for  an 
appropriate  debt-to-income  ratio,  which 
mav  vary  depending  on  a  particular 
borrowers  circumstance. 

Proposed  §  226.34(a)(4)(ii)  would  be 
added  to  require  that  creditors  generally 
document  and  verifv'  consumers'  current 
or  expected  income,  current  obligations, 
and  employment  to  the  extent 
applicable.  If  a  creditor  engages  in  a 
pattern  or  practice  of  making  loans 
without  documenting  and  verifying 
consumers'  repayment  ability,  there 
would  be  a  presumption  that  the 
creditor  has  violated  the  rule.  For 
borrowers  who  are  self-employed,  the 
verification  rules  would  be  more 
flexible  A  creditor  may  rely  on  tax 
returns  or  any  other  source  that 
provides  the  creditor  with  a  reasonable 
basis  for  believing  that  the  income  exists 
and  will  support  the  loan.  Proposed 
comment  34(a)(4){ii)-l  contains  this 
guidance. 

34(b)  Prohibited  Acts  or  Practices  for 
Dwelling-Secured  Loans 

34(b)(1)  Limitations  on  Refinancing 
Certain  Low-Rate  Loans 

When  a  consumer  seeks  a  second 
mortgage  to  consolidate  debts  or  to 
finance  home  improvements,  some 
creditors  also  require  the  existing  first 
mortgage  to  be  paid  off  as  a  condition 
of  providing  the  new  funds.  This 
ensures  that  the  creditor  will  be  the 
senior  lien-holder,  but  may  increase 
significantly  the  points  and  fees  paid  for 
the  new  loan.  In  the  luly  notice  of  the 
hearings,  the  Board  solicited  comment 
on  whether  regulatory-  action  is 
appropriate  to  protect  consumers  from 
abuses  and,  if  so.  what  type  of  action 
could  be  taken  without  restricting  credit 
in  legitimate  transactions? 

Industry  commenters  stated  that  there 
is  nothing  inherently  abusive  about 
refinancing  an  existing  first-lien 
mortgage  loan  when  the  creditor 
provides  new  funds,  for  example,  to 
consolidate  debt.  To  address  any 


concerns,  one  trade  association 
suggested  requiring  a  disclosure 
reminding  borrowers  that  funds  are 
being  borrowed  to  pay  off  the  prior  loan 
and  that  points  and  fees  are  charged  on 
the  total  amount  of  the  new  financing. 
In  response  to  creditors  who  will  only 
make  loans  if  they  have  first-lien 
priority,  they  noted  that  the  mortgagee 
will  often  allow  subordination  of  their 
security  interest  to  lenders  when  the 
borrower  seeks  a  second  loan. 

Hearing  testimony  reflects  abuses  in 
connection  with  the  refinancing  of  loans 
that  were  made  through  mortgage 
assistance  programs  designed  to  give 
low-  or  moderate-income  borrowers  the 
opportunity  for  homeownership.  Some 
of  these  homeowners  who  have 
unsecured  debts  have  been  targeted  by 
unscrupulous  lenders  who  consolidate 
the  debts  and  replace  the  low-cost  first- 
lien  mortgage  with  a  substantially 
higher  cost  loan.  The  replacement  loans 
are  often  unaffordable.  may  involve 
"loan  nipping  "  and.  as  a  result, 
homeowners  have  lost  their  homes.  In 
some  cases,  the  low-cost  loan  is 
replaced  even  though  the  first-lien 
holder  mav  be  willing  to  subordinate  its 
security  interest.  Where  subordination 
does  not  occur,  it  might  be  more 
beneficial  for  the  borrower  to  keep  the 
original  low-rate  mortgage  loan  and 
obtain  a  second  mortgage,  if  that  option 
is  available. 

Pursuant  to  the  Board's  authority 
under  section  129(1)(2){B),  to  protect 
against  abusive  refinancings,  the  Board 
is  proposing  a  rule  that  would  prohibit 
creditors  in  the  first  five  years  of  a  zero 
interest  rate  or  other  low-cost  loan  from 
replacing  that  loan  with  a  higher-rate 
loan,  unless  the  refinancing  is  in  the 
interest  of  the  borrower.  The  proposed 
rule  would  define  'low-cost"  loans 
differently  for  fixed-rate  and  variable- 
rate  transactions.  For  fixed-rate 
transactions,  a  low  cost  loan  is  one  that 
carries  an  interest  rate  that  is  two 
percentage  points  or  more  below  the 
yield  on  Treasury'  securities  with  a 
comparable  maturity.  For  variable-rate 
transactions,  a  low-cost  loan  is  one 
where  the  current  interest  rate  is  at  least 
two  percentage  points  below  the  index 
or  formula  used  by  the  creditor  for 
making  rate  adjustments.  This  rule, 
contained  in  §  226.34(b)(1),  is  designed 
primarily  to  protect  low-cost,  home 
loans  offered  through  mortgage 
assistance  programs  that  give  low-  and 
moderate-income  borrowers  the 
opportunity  for  homeownership. 
Proposed  comment  34(b)(l)-l  would  be 
added  to  provide  that  creditors  may  rely 
on  a  statement  by  the  borrower 
regarding  the  current  rate  of  interest  on 
their  existing  loan. 


34(b)(2)  Open-end  Credit 

HOEPA  covers  only  closed-end  loans. 
If  a  consumer  obtains  a  home-secured 
line  of  credit  ("open-end")  with  an  APR 
or  points  and  fees  above  HOEPA's  rate 
and  fee  triggers,  the  loan  is  not  subject 
to  HOEPA's  disclosure  requirements  or 
limitations.  In  the  July  notice,  the  Board 
solicited  comment  on  the  extent  to 
which  creditors  may  be  using  open-end 
credit  lines  to  evade  HOEPA.  The  FTC 
has  brought  two  enforcement  actions  to 
prevent  creditors  from  evading  HOEPA 
in  this  manner.  See  FTC  v.  CLS  Fin. 
Services.  Inc.,  No.  C99-1215Z  (W.D. 
Wash.  Julv  30.  1999);  FTC  v.  Wasatch 
Credit  Corp..  No.  2-99CV579G  (D.  Utah 
Aug.  3,  1999). 

Consumer  representatives  and  others 
generally  believe  that  HOEPA  should 
cover  home-secured  lines  of  credit 
("open-end  credit").  If  open-end  credit 
is  not  covered  under  HOEPA,  they 
support  explicit  rules  to  ban  the  use  of 
open-end  credit  to  evade  HOEPA.  Some 
consumer  representatives  at  the  Board's 
hearings  reported  cases  where 
consumers  applied  for  a  closed-end 
home-secured  loan  but  learned  for  the 
first  time  at  closing  that  the  loan 
documents  were  structured  as  open-end 
credit,  with  credit  limits  far  in  excess  of 
the  amount  requested.  Some  consumer 
advocates  have  reported  cases  where 
creditors  have  documented  loans  as 
open-end  "revolving"  credit,  even  if 
there  was  no  expectation  of  repeat 
transactions  under  a  reusable  line  of 
credit.  Some  of  the  cases  reported  by 
consumer  advocates  involved  loans 
with  high  rates  and  fees  that  exceeded 
HOEPA's  price  triggers  for  closed-end 
loans. 

Industry'  commenters  opposed  any 
rules  for  open-end  credit.  They  believe 
there  is  insufficient  evidence  that 
creditors  are  using  open-end  credit  to 
evade  HOEPA.  Some  commenters  stated 
that  additional  rules  are  unnecessary 
because  it  is  currently  a  violation  of 
TILA  to  provide  disclosures  for  an  open- 
end  credit  plan  if  the  legal  obligation 
does  not  meet  the  criteria  for  open-end 
credit. 

Where  a  loan  is  documented  as  open- 
end  credit  but  the  features  and  terms 
demonstrate  that  it  does  not  meet  the 
definition  of  open-end  credit,  the  loan  is 
subject  to  the  rules  for  closed-end 
credit,  including  HOEPA  if  the  rate  or 
fee  trigger  is  met.  Pursuant  to  its 
authority  under  section  129(2)(A),  under 
§  226.34(b)(2),  the  Board  is  proposing  a 
rule  to  clarify  this  point  and  apply 
HOEPA's  remedies  to  such  cases. 

The  Board  is  also  soliciting  comment 
on  the  need  and  feasibility  of  rules  to 
prevent  evasions  of  HOEPA  in  other 
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circumstances.  For  example,  should 
there  be  a  rebuttable  presumption  that  a 
creditor  intended  to  evade  HOEPA,  in 
violation  of  the  law,  if  a  consumer 
applies  for  a  closed-end  home-secured 
loan  but  receives  an  open-end  line  of 
credit  that  is  priced  above  HOEPA's 
triggers. 

Appendix  H  to  Part  226 — Closed-end 
Model  Forms  and  Qauses 

Model  Form  H-16 — Mortgage  Sample 
illustrates  the  disclosures  required  by 
226.32(c),  which  must  be  provided  to 
consimiers  at  least  three  days  before 
becoming  obligated  on  a  mortgage 
transaction  subject  to  §  226.32.  Under 
the  proposal,  Model  Form  H-16  would 
be  amended  to  illustrate  the  additional 
disclosures  required  for  refinancings 
proposed  at  §  226.32(c)(5).  The  Sample 
also  includes  an  illustration  for  loans 
with  balloon  payments.  A  new  comment 
app.  H-20  would  clarify  that  although 
the  additional  proposed  disclosure  is 
required  for  refinancings  that  are  subject 
to  "  226.32,  creditors  may.  at  their 
option,  include  this  disclosure  for  any 
loan  subject  to  that  section. 

Other  Matters 

Credit  Insumnce — Some  commenters 
urged  the  Board  to  (1)  prohibit  the 
financing  of  single  premium  credit 
insurance,  or  (2)  delay  the  sale  of  credit 
insurance  until  after  the  loan  is  closed. 
The  regulation  of  insurance  has 
historically  been  a  matter  of  state  law. 
Under  the  McCarran-Ferguson  Act,  15 
U.S.C.  1012,  unless  a  federal  statute 
specifically  relates  to  the  business  of 
insurance,  it  may  not  be  construed  to 
invalidate,  impair,  or  supercede  any 
state  law  enacted  for  the  piupose  of 
regulating  the  business  of  insureuice.  It 
is  not  clear  the  extent  to  which  rules 
issued  by  the  Board  under  HOEPA  that 
seek  to  prohibit  or  regulate  the  sale  of 
single  premium  credit  insurance  would 
be  consistent  with  that  standard. 

In  its  July  1998  report  to  Congress  on 
mortgage  disclosure  reform,  the  Board 
and  HUD  suggested  that  Congress 
consider  whether  adequate  consumer 
protections  currently  exist.  The  report 
discussed  possible  approaches  to 
regulating  the  sales  of  credit  insurance 
in  connection  with  mortgage  loans  to 
prevent  abusive  practices.  The  Congress 
might  consider  regulating  the  use  of 
single-premium  credit  insurance 
policies  in  cormection  with  HOEPA 
loans  or  other  transactions. 

Foreclosure  Notice — State  law  and 
local  practice  generally  govern  the 
procedures  followed  for  foreclosures. 
Most  states  require  direct  notice  to  the 
consumer  but,  in  a  few  states,  notice  by 
publication  is  legally  sufficient.  Even 


when  consiuners  do  receive  direct 
notice,  they  may  not  be  aware  of  their 
legal  options. 

In  the  July  notice,  the  Board  solicited 
conunent  on  whether  it  should  set 
minimum  federal  standards  for 
foreclosure  involving  a  consumer's 
primary  dwelling.  Some  commenters 
supported  minimum  foreclosure 
standards,  citing  statistics  showing  an 
increase  in  foreclosures  of  subprime 
loans.  Some  consumer  representatives 
believe  that  consumers  should  be 
provided  with  a  substantive  right  to 
cure  the  foreclosure.  Industry 
commenters  believed  federal  standards 
are  unnecessary.  Other  commenters 
stated  that  state  law  generally  governs 
property  and  foreclosure  law,  and  that 
the  Congress  is  the  better  forum  to 
establish  a  federal  minimum  standard 
for  notices. 

The  Board  is  not  proposing  rules 
governing  foreclosure  notices  at  this 
time.  The  process  of  determining 
ownership  rights  in  real  property  is 
historically  left  to  the  states.  It  is 
imclear  whether  HOEPA  was  intended 
to  effect  a  change  in  the  relationship 
between  state  and  federal  law.  HOEPA's 
legislative  history  does  not  directly 
address  the  issue  of  foreclosure. 

In  a  1998  joint  report  to  Congress  on 
mortgage  disclosure  reform,  the  Board 
and  HUD  recommended  that  Congress 
consider  the  adoption  of  certain 
minimvmi  standards  for  the  notice 
creditors  must  provide  consumers  prior 
to  a  home  foreclosure.  The  goal  would 
be  to  establish  procedures  that  avoid 
unwarranted  foreclosures  by 
maximizing  consumers'  opportunities  to 
cure  a  delinquency  or  arrange  other 
financing.  These  procedures  are 
especially  important  where  a  consumer 
who  is  overburdened  by  an  abusive  loan 
can  qualify  for  financing  on  less  onerous 
terms.  See  1998  Joint  Report,  Chapter  6. 
at  page  68. 

Disclosures  about  Payinent  History— 
The  July  notice  solicited  comment  on 
whether  creditors  that  choose  not  to 
report  borrowers'  positive  payment 
history  should  be  required  to  disclose 
that  fact.  Consumer  representatives  that 
commented  on  the  issue  suggested  that 
the  Board  should  require  lenders  to 
report  a  borrower's  payment  history  to 
a  nationally  recognized  credit  bureau, 
or,  at  a- minimum,  require  lenders  to 
disclose  whether  they  do  or  do  not 
report  borrowers'  payment  histories  to 
credit  bureaus.  Industry  representatives 
conunenting  on  the  issue  noted  that 
they  currently  report  payment  histories; 
these  commenters  generally  supported  a 
rule  requiring  reports  of  positive 
payment  histories,  although  some  noted 


that  legislative  action  is  necessar\'  to 
effect  such  a  requirement. 

The  Fair  Credit  Reporting  Act  (FCRA) 
sets  standards  for  the  collection, 
communication  and  use  of  information 
bearing  on.  among  other  things, 
consumers'  creditworthiness,  credit 
standing,  and  credit  capacity  15  U.S.C. 
1681  et  seq.  The  Act  does  not,  however, 
require  creditors  to  report  any 
information.  The  FCRA  also  contains 
detailed  requirements  for  the 
information  that  consumers  are  entitled 
to  receive  regarding  creditors  use  of 
consumer  reports.  Because  the  Congress 
has  regulated  this  area  in  detailed 
fashion  under  the  FCRA.  the  Board 
believes  that  adding  any  rules  governing 
the  reporting  of  credit  information  is  a 
policy  matter  better  left  to  the  Congress. 

Prepayment  Penalties— Fot  HOEPA 
loans,  creditors'  use  of  prepa\'ment 
penalties  is  restricted  during  the  first 
five  years  of  a  loan,  and  is  prohibited 
after  that.  The  July  notice  solicited 
comment  on  creditors'  use  of 
prepajTnent  penalties,  and  whether  it 
would  be  feasible  to  limit  the  use  of 
prepayment  penalties  to  transactions 
where  consumers  receive,  in  return,  a 
benefit  in  the  form  of  lower  up-front 
costs  or  lower  interest  rates.  In  some 
cases,  creditors  impose  prepayment 
penalties  to  ensure  a  minimum  return 
on  the  transaction  if  loans  are  prepaid 
earlier  than  expected.  In  other  cases, 
however,  the  penalty  might  be  used 
only  to  deter  the  customer  from 
refinancing  the  loan  on  more  favorable 
terms.  Because  of  the  inherent  difficulty 
in  establishing  a  rule  that  addresses 
abusive  practices  without  limiting 
consumer  options  in  legitimate 
transactions,  the  Board  is  not  proposing 
additional  rules  on  prepayment 
penalties  at  this  time. 

Mandatory  Arbitration — Consumer 
representatives  asked  the  Board  to 
prohibit  mandatory  arbitration  clauses 
for  all  HOEPA  loans.  These  commenters 
maintain  that  mandatory'  arbitration 
clauses  often  contain  provisions  that 
limit  the  consumer's  remedies, 
particularly  with  respect  to  punitive 
damages  and  class  actions,  or  that 
require  the  consumer  to  bear  the  filing 
fees  and  other  costs  of  arbitration.  In 
light  of  the  Federal  Arbitration  Act 
(FAA),  there  is  a  substantial  federal 
question  raised  by  these 
recommendations.  In  a  recent  decision, 
the  Supreme  Court  reaffirmed  that 
under  the  FAA.  federal  statutory-  claims 
may  be  appropriately  resolved  through 
arbitration.  See  Green  Tree  Financial 
Corp.  v.  Randolph.  No.  99-1235.  2000 
U.S.  LEXIS  8279  (Dec.  11,  2000). 
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rV.  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-1090.  and.  when  possihle. 
should  use  a  standard  typeface  with  a 
font  size  of  10  or  12.  This  will  enable 
the  Board  to  convert  the  text  to 
machine-readable  form  through 
electronic  scanning,  and  will  facilitate 
automated  retrieval  of  comments  for 
review  Also,  if  accompanied  by  an 
original  document  in  paper  form, 
comments  may  be  submitted  on  3'/2 
inch  computer  diskettes  in  any  IBM- 
compatible  DOS-  or  Windows-based 
format. 

V.  Initial  Regulatory  Flexibility 
Analysis 

In  accordance  with  section  3(a)  of  the 
Regulator.  Flexibility  Act.  the  Board 
has  reviewed  the  proposed  amendments 
to  Regulation  Z.  The  proposed 
amendments  would:  (1)  Extend  the 
protections  of  HOEPA  to  more  loans;  (2) 
prohibit  certain  acts  or  practices,  to 
address  some  "loan  flipping"  within  the 
first  twelve  months  of  a  HOEPA  loan, 
prohibiting  the  creditor  or  assignee  that 
is  holding  the  loan  (or  their  affiliates) 
from  refinancing  it  unless  the  holder 
demonstrates  that  it  is  in  the  borrower's 
interest;  (3)  strengthen  HOEPA's 
prohibition  on  loans  based  on 
homeowners'  equity  without  regard  to 
repayment  ability;  and  (4)  improve 
disclosures  received  by  consumers 
before  closing.  A  regulatory-  flexibility 
analvsis  has  been  prepared  by  the 
Division  of  Research  and  Statistics.  A 
final  analvsis  will  be  conducted  after 
consideration  of  comments  received 
during  the  public  comment  period 

VI.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  part  1320  Appendix  A.l).  the 
Board  reviewed  the  rule  under  the 
authoritv  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  0MB  control  number.  The  OMB 
control  number  is  7100-0199. 

The  collection  of  information  that  is 
revised  bv  this  rulemaking  is  found  in 
12  CFR  part  226  and  in  Appendices  F. 
G.  H,  I.  K.  and  L.  This  information  is 
mandator.-  (15  U.S.C.  1601  et  seq.]  to 
evidence  compliance  with  the 
requirements  of  Regulation  Z  and  the 
Truth  in  Lending  Act  (TILA).  The 
respondents/recordkeepers  are  for-profit 
financial  institutions,  including  small 
businesses.  Institutions  are  required  to 
retain  records  for  twentv-four  months 


This  regulation  applies  to  all  types  of 
creditors,  not  just  state  member  banks. 
However,  under  Paperwork  Reduction 
Act  regulations,  the  Federal  Reserve 
accounts  for  the  burden  of  the 
paperwork  assoc:iated  with  the 
regulation  only  for  state  member  banks, 
their  subsidiaries,  and  subsidiaries  of 
bank  holding  companies  (not  otherwise 
regulated).  Other  agencies  account  for 
the  paperwork  burden  on  their 
respective  constituencies  under  this 
regulation.  The  proposed  rule  would 
broaden  the  scope  of  two  'high-cost  " 
triggers  (the  APR  trigger  and  the  fee- 
based  trigger)  for  mortgage  loans;  and 
would  require  creditors  to  revise  a 
disclosure  currently  implemented  in 
§226.32  of  Regulation  Z.  There  should 
be  a  minimal  burden  increase  associated 
with  this  revision  due  to  the  fact  that 
most  institutions  use  an  automated 
version  of  the  model  forms  provided  in 
Appendix  H  and  the  calculation 
revisions  need  only  be  incorporated  into 
an  automated  system  one  time.  The 
disclosure  revision  would  cover 
refinancings  subject  to  HOEPA  and 
would  state  the  total  loan  amount  of  the 
borrower's  obligation  (§  226.32(c)(5)). 
Model  clauses  will  be  provided  for  this 
new  disclosure  to  help  minimize  burden 
on  the  creditors. 

With  respect  to  state  member  banks, 
it  is  estimated  that  there  are  988 
respondent/recordkeepers  and  an 
average  frequency  of  136,294  responses 
per  respondent  each  year.  Therefore,  the 
current  amount  of  annual  burden  is 
estimated  to  be  1.863.754  hours.  The 
Federal  Reserve  will  estimate  the 
burden  hours  for:  Creating  and 
distributing  the  three  proposed 
disclosure  requirements,  programming 
svstems  with  the  proposed  disclosures, 
revising  the  current  disclosure  affected 
by  the  APR  trigger  and  the  fee-based 
trigger  changes,  and  updating  systems 
with  the  new  trigger  figures.  The  staff 
will  also  reestimate  the  burden  hours  for 
all  the  current  disclosure  requirements. 
The  Federal  Reserve  estimates  that  the 
annual  burden  hours  imposed  on 
creditors  will  increase  by  approximately 
25  percent.  The  Federal  Reserve 
believes  that  reverse  and  high-cost 
mortgages  trigger  special  disclosures  but 
are  not  typically  offered  by  state 
member  banks;  thus  the  requirements 
have  onlv  a  negligible  effect  on  the 
paperwork  burden  for  state  member 
banks.  The  Federal  Reserve  solicits 
specific  comments  on:  (1)  Whether  state 
member  banks  offer  reverse  and  high- 
cost  mortgages,  (2)  the  length  of  time 
creditors  will  devote  to  these  proposed 
changes,  and  (3)  the  length  of  time 


creditors  spend  complying  with  current 
Regulation  Z  requirements. 

Because  the  records  would  be 
maintained  at  state  member  banks  and 
the  notices  are  not  provided  to  the 
Federal  Reserve,  no  issue  of 
confidentiality  under  the  Freedom  of 
Information  Act  arises;  however,  any 
information  obtained  by  the  Federal 
Reserve  may  be  protected  from 
disclosure  under  exemptions  (b)(4),  (6). 
and  (8)  of  the  Freedom  of  Information 
Act  (5  U.S.C.  522  (b)(4),  (6)  and  (8)).  The 
disclosures  and  information  about  error 
allegations  are  confidential  between 
creditors  and  the  customer. 

The  Federal  Reserve  requests 
comments  from  creditors,  especially 
state  member  banks,  that  will  help  to 
estimate  the  number  and  burden  of  the 
various  disclosures  that  would  be  made 
in  the  first  year  this  proposed  regulation 
would  be  effective.  Comments  are 
invited  on:  (a)  The  cost  of  compliance; 
(b)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
disclosed;  and  (c)  ways  to  minimize  the 
burden  of  disclosure  on  respondents, 
including  through  the  use  of  automated 
disclosure  techniques  or  other  forms  of 
information  technology.  Comments  on 
the  collection  of  information  should  be 
sent  to  the  Office  of  Management  and     • 
Budget,  Paperwork  Reduction  Project 
(7100-0199).  Washington,  DC  20503, 
with  copies  of  such  comments  sent  to 
Mary  M.  West,  Federal  Reserve  Board 
Clearance  Officer,  Division  of  Research 
and  Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551 . 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Federal  Reserve  System, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Truth  in  lending. 

Text  of  Proposed  Revisions 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  text  of  the  staff  commentary.  New- 
language  is  shown  inside  bold-faced 
arrows,  while  language  that  would  be 
deleted  is  set  off  with  bold-faced 
brackets.  Brackets  in  proposed  Model 
Form  H-16  are  not  bold-faced;  brackets 
are  employed  in  the  Board's  model 
clauses  and  samples  to  illustrate  how 
creditors  may  adapt  the  required 
disclosures  to  the  particular  transaction. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
Regulation  Z.  12  CFR  part  226,  as  set 
forth  below: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
would  continue  to  read  as  follows: 
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Authority:  12  U.S.C.  3806;  15  U.S.C.  1604 
and  1637(c)(5). 

Subpart  A— General 

2,  Section  226.1  would  be  amended 
by: 

a.  Revising  paragraph  (b);  and 

b.  Revising  paragraph  (d)(5). 


§  226.1    Authority,  purpose,  coverage, 
organization,  enforcement  and  liability. 

***** 

(b)  ►Purpose.-^  The  purpose  of  this 
regulation  is  to  promote  the  informed 
use  of  consumer  credit  by  requiring 
disclosures  about  its  terms  and  cost.  The 
regulation  gives  consumers  the  right  to 
cancel  certain  credit  transactions  that 
involve  a  lien  on  a  consumer's  principal 
dwelling,  regulates  certain  credit  card 
practices,  and  provides  a  means  for  fair 
and  timely  resolution  of  credit  billing 
disputes.  The  regulation  does  not 
govern  charges  for  consumer  credit.  The 
regulation  requires  a  maximimi  interest 
rate  to  be  stated  in  variable-rate 
contracts  secured  by  the  consumer's 
dwelling.  It  also  imposes  limitations  on 
home  equity  plans  diat  are  subject  to  the 
requirements  of  §  226.5b  and  mortgages 
that  are  subject  to  the  requirements  of 
§  226.32.  ►The  regulation  prohibits 
certain  acts  or  practices  in  connection 
with  credit  secured  by  a  consumer's 
principal  dwelling.'^ 
***** 

(d)  Organization.  *  *  * 
***** 

(5)  Subpart  E  ►contains  special  rules 
for  mortgage  transactions.  Section 
226.32  requires  certain  disclosures  and 
provides  limitations  for  loans  that  have 
rates  and  fees  above  a  specified  amoiut. 
Section  226.33  requires  disclosures, 
including  the  total  annual  loan  cost  rate, 
for  reverse  mortgage  transactions. 
Section  226.34  prohibits  specific  acts 
and  practices  in  connection  with 
mortgage  transactions."^  [relates  to 
mortgage  transactions  covered  by 
§  226.32  and  reverse  mortgage 
transactions.  It  contains  rules  on 
disclosiu^s.  fees,  and  total  aimual  loan 
cost  rates.] 


Subpart  C— Closed-End  Credit 

3.  Section  226.23  would  be  amended 
by  revising  footnote  48  to  read  as 
follows: 


§226.23    Rigtit  of  rescission. 

***** 

•"The  term  "material  disclosures"  means 
the  required  disclosures  of  the  annual 
percentage  rate,  the  finance  charge,  the 


amount  financed,  the  total  of  payments,  the 
payment  schedule,  land]  the  disclosures  and 
limitations  referred  to  in  §  226.32(c)  and 
(d^,  and  provisions  in  a  mortgage  that  are 
prohibited  under  §  226.34.-^ 


Subpart  E— Special  Ruiee  for  Certain 
Home  Mortgage  Transactions 

4.  Section  226.32  would  be  amended 
by: 

a.  Republishing  paragraph  (a)(1) 
introductory  text  and  revising  paragraph 
{a)(l){i); 

b.  Republishing  paragraphs  (b) 
introductory  text  and  fb){l)  introductory 
text  and  adding  paragraph  (b)(l)(iv); 

c.  Republshing  paragraph  (c) 
introductory  text,  revising  paragraph 
(c)(3)  and  adding  paragraph  (c)(5); 

d.  Republishing  paragraph  (d) 
introductory  text  and  adding  paragraph 
(d)(8);  and 

e.  Removing  paragraph  (e). 


§  226.32    Requirements  for  certain  closed- 
end  home  mortgages. 

(a)  Coverage. 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  requirements  of 
this  section  apply  to  a  consumer  credit 
transaction  that  is  secured  by  the 
consumer's  principal  dwelling,  and  in 
which  either: 

(i)  The  annual  percentage  rate  at 
consummation  will  exceed  by  more 
than  [10]  ►s-^  percentage  points  the 
yield  on  Treasury  securities  having 
comparable  periods  of  maturity  to  the 
loan  maturity  as  of  the  fifteenth  day  of 
the  month  immediately  preceding  the 
month  in  which  the  application  for  the 
extension  of  credit  is  received  by  the 
creditor;  or 
***** 

(b)  Definitions.  For  purposes  of  this 
subpart,  the  following  definitions  apply: 

(1)  For  purposes  of  paragraph  (a)(l)(ii) 
of  this  section,  points  and  fees  mean: 
***** 

►(iv)  premiums  or  other  charges  for 
credit  life,  accident,  health,  or  loss-of- 
income  insurance,  debt-cancellaUon 
coverage  (whether  or  not  the  debt- 
cancellation  coverage  is  insurance 
under  applicable  law),  or  similar 
products.-^ 
***** 

(c)  Disclosures.  In  addition  to  other 
disclosures  required  by  this  part,  in  a 
mortgage  subject  to  this  section,  the 
creditor  shall  disclose  the  following: 
***** 

(3)  Regular payznent^balJoon 
payment^.  The  amount  of  the  regular 


monthly  (or  other  periodic)  payment  ► 
and  the  amount  of  a  balloon  payment"^ 

***** 

►(5)  Amount  borrowed.  For  a 
mortgage  refinancing,  the  total  amount 
the  consumer  will  borrow,  as  reflected 
by  the  face  amount  of  the  note.-^ 

***** 

(d)  Limitations.  A  mortgage 
transaction  subject  to  this  section  may 
not  provide  for  the  following  terms: 

***** 

►(8)  Due-on-demand  clause.  A 
demand  feature  that  permits  the  creditor 
to  terminate  the  loan  in  advance  of  the 
original  maturity  date  and  to  demand 
repayment  of  the  entire  outstanding 
balance,  except  in  the  following 
circimistances: 

(i)  There  is  fraud  or  material 
misrepresentation  by  the  consumer  in 
connection  with  the  loan; 

(ii)  The  consumer  fails  to  meet  the 
repayment  terms  of  the  agreement  for 
any  outstanding  balance;  or 

(iii)  Any  action  or  inaction  by  the 
consumer  that  adversely  affects  the 
creditor's  security  for  the  loan,  or  any 
right  of  the  creditor  in  such  security.'^ 
***** 

5.  A  new  "  226.34  would  be  added  to 
read  as  follows: 

<§  226.34    Prohibited  acts  or  practices  in 
connection  with  credit  secured  by  a 
consumer's  dwelling. 

(a)  Prohibited  acts  or  practices  for 
loans  subject  to  "226.32.  A  creditor 
extending  mortgage  credit  subject  to 
§226.32  may  not— 

(1)  Home  improvement  contracts.  Pav 
a  contractor  under  a  home  improvement 
contract  from  the  proceeds  of  a  mortgage 
covered  by  §  226.32,  other  than: 

(i)  By  an  instrument  payable  to  the 
consumer  or  jointly  to  the  consumer  and 
the  contractor:  or 

(ii)  At  the  election  of  the  consumer, 
through  a  third-party  escrow  agent  in 
accordance  with  terms  established  in  a 
written  agreement  signed  by  the 
consumer,  the  creditor,  and  the 
contractor  prior  to  the  disbursement. 

(2)  Notice  to  assignee.  Sell  or 
otherwise  assign  a  mortgage  subject  to 
§  226.32  without  furnishing  the 
following  statement  to  the  purchaser  or 
assignee:  "Notice:  This  is  a  mortgage 
subject  to  special  rules  under  the  federal 
Truth  in  Lending  Act.  Purchasers  or 
assignees  of  this  mortgage  could  be 
liable  for  all  claims  and  defenses  with 
respect  to  the  mortgage  that  the 
borrower  could  assert  against  the 
creditor." 

(3)  Refinancings  within  twelve-month 
period.  Refinance  a  loan  subject  to 

§  226.32  within  the  first  twelve  months 
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unless  the  refinancing  is  in  the 
borrower's  interest,  if  the  creditor  (or  its 
affiliate)  holds  the  existing  loan. 
Creditors  are  prohibited  from  engaging 
in  acts  or  practices  to  evade  this 
provision,  including  arranging  for  the 
refinancing  of  its  own  loans  with 
unaffiliated  creditors,  or  modifying  a 
loan  agreement  (whether  or  not  the 
existing  loan  is  satisfied  and  replaced  by 
the  new  loan)  and  charging  a  fee. 

(4)  Repayment  ability,  (i)  Engage  in  a 
pattern  or  practice  of  extending  credit 
subject  to  §  226.32  to  a  consumer  based 
on  the  consumer's  collateral  without 
regard  to  the  consumer's  repavTnent 
ability,  including  the  consumers 
current  and  expected  income,  current 
obligations,  and  employment. 

(ii)  If  a  creditor  engages  in  a  pattern 
or  practice  of  making  loans  subject  to 
§  226.32  without  documenting  and 
verifving  consumers"  repayment  ability, 
such  as  the  consumer's  current  or 
expected  income,  current  obligations, 
and  employment  status,  there  is  a 
presumption  that  the  creditor  has 
violated  paragraph  (d)(4)(i)  of  this 
section. 

(b)  Prohibited  acts  or  practices  for 
dwelling-secured  loans.  A  creditor  may 
not  engage  in  the  following  acts  or 
practices  in  connection  with  credit 
secured  by  the  consumer's  dwelling: 

(1)  Limitations  on  refinancing  certain 
low-rate  loans.  Replacing  or 
consolidating  a  zero  interest  rate  or 
other  low-cost  loan  with  a  higher-rate 
loan  within  the  first  five  years,  unless 
the  refinancing  is  in  the  borrower's 
interest.  For  purposes  of  this  paragraph. 
a  "low-cost"  loan  is. 

(i)  A  fixed-rate  loan  that  carries  an 
interest  rate  two  percentage  points  or 
more  below  the  yield  on  Treasury 
securities  with  a  comparable  maturity; 
or 

(ii)  A  variable-rate  loan  where  the 
current  interest  rate  is  at  least  two 
percentage  points  below  the  index  or 
formula  used  to  make  rate  adjustments. 

(2)  Open-end  credit.  Structuring  a 
home-secured  loan  as  an  open-end  plan 
to  evade  the  requirements  of  ij  226.32.  if 
the  credit  does  not  meet  the  definition 
in§226.2(a)(20).-^ 

6.  Appendix  H  to  Part  §  226  would  be 
amended  by  revising  Model  Form  H-16. 

Appendix  H  to  Part  226 — Closed-End 
Model  Forms  and  Clauses 


H-16 — Vlortgflgf  Sample 

You  are  not  required  to  cumplute  this 
agreement  merely  because  you  have  received 
these  disclosures  or  have  signed  a  loan 
application. 

If  vou  obtain  this  loan,  the  lender  will  have 


■^  ou  could  lose  your  home,  and  any  money 
vou  have  put  into  it.  If  you  do  not  meet  your 
iibligations  under  the  loan. 

[You  are  borrowing  $ l'^ 

The  annual  percentage  rate  on  your  loan 
will  be:  % 

Your  regular  frequency]  payment  will  be: 

S . 

►[At  the  end  of  your  loan,  you  will  still 
owe  us:  S  Ihalloon  iimuunt].-^ 

[Your  interest  rate  may  increase.  Increases 
in  the  interest  rale  i:ould  increase  your 
payment.  The  highest  amount  your  payment 

could  increase  is  to  $ .1 

•  *  *  *  * 

7   In  .Supplement  I  to  Part  22B.  the 
tollowing  ainenilnients  would  be  made: 

a.  Under  Si-rtiun  JJfi.J I— General  Rules. 
under  Paragraph  .lllcll I  Hil.  paragraph  2 
would  be  added; 

b.  Under  Section  226  .12— Requirements  for 
Certain  Closed-End  Howe  .Mortgages,  under 
Paragraph  32lallllliil.  paragraph  1 
introductory  text  would  be  revised  and 
paragraph  1.  iv.  would  be  added; 

(J.  i;nder  Section  226  :)2— Requirements  for 
Certain  Closed-End  Home  Mortgages,  a  new 
heading  Paragraph  J2lhinilivl  would  be 
added  and  a  new  paragraph  1.  would  be 
added; 

d.  Under  Section  226  32— Requirements  for 
Certain  Closed-End  Home  Mortgages,  under 
Paragraph  (J2Hcll3l.  paragraph  1. 
introducton.  text  would  be  revised  and 
paragraph  2  would  be  removed; 

e.  Under  Section  226  32— Requirements  for 
Certain  Closed-End  Home  Mortgages,  a  new 
heading  Paragraph  :i2(dl(8)  would  be  added; 
a  new  heaiiuig  Paragraph  32ldllHlliil  would 
be  aiiiieil  and  a  new  paragraph  1.  would  be 
added;  and  a  new  heading  Paragraph  32ld) 
IHJiiiil  would  be  added  and  new  paragraphs 
1.  and  2  would  be  added 

f.  L'nder  Section  226.32— Requirements  for 
Certain  Closed-End  Home  Mortgages.  32lel 
Prohibited  Acts  and  Practices  would  be 
removed; 

g.  A  new  Section  226.34— Prohibited  Acts 
or  Practices  in  Connection  with  Credit 
Secured  by  a  Cof7si;mer's  Dwelling  would  be 
added; and 

h.  Under  .^ppendl\  H— Closed-End  Model 
Formt.  and  Clauses,  paragraphs  20  through 
23.  would  i)e  redesignated  as  paragraphs  21. 
through  24.,  and  new  paragraph  20.  would  be 
added 

Supplement  I  to  Part  226— Official  Staff 
Interpretations 


under  §  226.32,  redisclosure  is  required 
and  a  new  three-day  waiting  period 
applies.  (See  comment  32(cK3)-l  on 
when  optional  items  may  be  included  in 
the  regular  payment  disclosure.)"^ 
***** 

§  226.32 — Requirements  for  Certain 
Closed-End  Home  Mortgages 


Subpart  E— Special  Rules  for  Certain 
Home  Mortgage  Transactions 

§226.31— Ceneral  Rules 

31(c)    Timing  of  disclosure. 


a  mortgage  on  vour  home. 


Paragraph  JllcllUlil  Change  in  terms. 
***** 

►2.  Sale  of  optional  products  at 
consummation.  If  the  consumer 
finances  the  purchase  of  optional 
products  such  as  credit  insurance  and  as 
a  result  the  monthly  payment  differs 
from  what  was  previously  disclosed 


32(a)  Coverage. 

***** 

Paragraph  32la)(ll(ii}. 

1 .  Total  loan  amount.  For  purposes  of 
the  'points  and  fees"  test,  the  total  loan 
amount  is  calculated  by  taking  the 
amount  financed,  as  determined 
according  to  §  226.18(b).  and  deducting 
anv  cost  listed  in  §  226.32(b)(l)(iii)  ► 
and  §226.32(b){l)(iv)'^  that  is  both 
included  as  points  and  fees  under 
§  226.32(h)(1)  and  financed  by  the  credi- 
tor. Some  examples  follow,  each  using  a 
SIO.OOO  amount  borrowed,  a  $300 
appraisal  fee.  and  $400  in  points[:]  ►. 
A  $500  premium  for  optional  credit  life 
insurance  is  used  in  one  example."^ 
***** 

►iv.  If  the  consumer  financed  a  $300 
fee  for  a  creditor-conducted  appraisal 
and  a  $500  single  premium  for  optional 
credit  life  insurance,  and  pays  $400  in 
points  at  closing,  the  amount  financed 
under  §  226.18(b)  is  $10,400  ($10,000. 
plus  the  $300  appraisal  fee  that  is  paid 
to  and  financed  by  the  creditor,  plus  the 
$500  insurance  premium  that  is 
financed  by  the  creditor,  less  $400  in 
prepaid  finance  charges).  The  $300 
appraisal  fee  paid  to  the  creditor  is 
added  to  other  points  and  fees  under 
§  226.32(b)(l)(iii).  and  the  $500 
insurance  premium  is  added  under 
226.32(b)(l)(iv).  The  $300  and  $500 
costs  are  deducted  from  the  amount 
financed  ($10,400)  to  derive  a  total  loan 
amount  of  $9,600.-^ 
***** 

32fbl  Definitions. 

***** 

^-Paragraph  32fbl(lHiv]. 

1.  Premium  amount.  In  determining 
"points  and  fees"  for  purposes  of  this 
section,  premiums  paid  at  or  before 
closing  for  credit  insurance  are  included 
whether  they  are  paid  in  cash  or 
financed,  and  whether  the  amount 
represents  the  entire  premium  for  the 
coverage  or  an  initial  payment."^ 
***** 

32(cl  Disclosures. 
***** 

Paragraph  32fcl(3j  Regular  payment. 

1 .  General.  The  regular  payment  is  the 
amount  due  from  the  borrower  at 
regular  intervals,  such  as  monthly, 
bimonthly,  quarterly,  or  annually.  There 
must  be  at  least  two  payments,  and  the 
payments  must  be  in  an  amount  and  at 
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such  intervals  that  they  fully  amortize 
the  amoimt  owed.  In  disclosing  the 
regular  payment,  creditors  may  rely  on 
the  rules  set  forth  in  §  226.18(g); 
however,  the  amounts  for  voluntary 
items  ►,  such  as  credit  life  insurance, 
may  be  included  in  the  regular  payment 
disclosure  only  if  the  consumer  has 
previously  agreed  to  the  items. "^  [not 
agreed  to  by  the  consiuner  such  as  credit 
life  insurance  may  not  be  included  in 
the  regular  payment.] 
***** 

32(d)  Limitations. 

***** 

^32(d)(8)  Due-on-demand  clauses. 

Paragraph  32(d)(8)(ii). 

1 .  Failure  to  meet  repayment  terms.  A 
creditor  may  terminate  a  loan  and 
accelerate  the  balance  when  the 
consumer  fails  to  meet  the  repayment 
terms  provided  for  in  the  agreement. 
However,  a  creditor  may  terminate  and 
accelerate  under  this  provision  only  if 
the  consimfier  actually  fails  to  make 
payments.  For  example,  a  creditor  may 
not  terminate  and  accelerate  if  the 
consumer,  in  error,  sends  a  payment  to 
the  wrong  location,  such  as  a  branch 
rather  than  the  main  office  of  the 
creditor.  If  a  consumer  files  for  or  is 
placed  in  bankruptcy,  the  creditor  may 
terminate  and  accelerate  imder  this 
provision  if  the  consumer  fails  to  meet 
the  repayment  terms  of  the  agreement. 
This  section  does  not  override  any  state 
or  other  law  that  requires  a  right  to  cure 
notice,  or  otherwise  places  a  duty  on  the 
creditor  before  it  can  terminate  a  loan 
and  accelerate  the  balance. 

Paragraph  32(d)(8)(iii). 

1.  Impairment  of  security.  A  creditor 
may  terminate  a  loan  and  accelerate  the 
balance  if  the  consumer's  action  or 
inaction  adversely  affects  the  creditor's 
security  for  the  loan,  or  any  right  of  the 
creditor  in  that  security.  Action  or 
inaction  by  third  parties  does  not,  in 
itself,  permit  the  creditor  to  terminate 
and  accelerate. 

2.  Examples,  i.  A  creditor  may 
terminate  and  accelerate,  for  example, 
if: 

A.  The  consimier  transfers  titlejo  the 
property  or  sells  the  property  without 
the  permission  of  the  creditor. 

B.  The  consumer  fails  to  maintain 
required  insurance  on  the  dwelling. 

C.  The  consumer  fails  to  pay  taxes  on 
the  property. 

D.  The  consumer  permits  the  filing  of 
a  lien  senior  to  that  held  by  the  creditor. 

E.  The  sole  consumer  obligated  on  the 
plan  dies. 

F.  The  property  is  taken  through 
eminent  domain. 

G.  A  prior  lienholder  forecloses. 

ii.  By  contrast,  the  filing  of  a  judgment 
against  the  consiuner  woijJd  permit 


termination  and  acceleration  only  if  the 
amount  of  the  judgment  and  collateral 
subject  to  the  judgment  is  such  that  the 
creditor's  security  is  adversely  affected. 
If  the  consumer  commits  waste  or 
otherwise  destructively  uses  or  fails  to 
maintain  the  property  such  that  the 
action  adversely  affects  the  security,  the 
loan  may  be  terminated  and  the  balance 
accelerated.  Illegal  use  of  the  property 
by  the  consumer  would  permit 
termination  and  acceleration  if  it 
subjects  the  property  to  seizure.  If  one 
of  two  consumers  obligated  on  a  loan 
dies,  the  creditor  may  terminate  the  loan 
and  accelerate  the  balance  if  the  security 
is  adversely  affected.  If  the  consumer 
moves  out  of  the  dwelling  that  secures 
the  loan  and  that  action  adversely 
affects  the  security,  the  creditor  may 
terminate  a  loan  and  accelerate  the 
balance.-^ 


§  226.34— Prohibited  Acts  or  Practices 
in  Connection  with  Credit  Secured  by  a 
Consumer's  Dwelling 

34(a)  Prohibited  Acts  or  Practices  for 
Loans  Subject  to  §226.32. 

34(a)(1)  Home-improvement 
contracts. 

34(a)(l)(i). 

1 .  foint  payees.  If  a  creditor  pays  a 
contractor  with  an  instrument  jointly 
payable  to  the  contractor  and  the 
consumer,  the  instrument  must  name  as 
payee  each  consumer  who  is  primarily 
obligated  on  the  note. 

Paragraph  34(a)(2)  Notice  to  assignee. 

1.  Subsequent  sellers  or  assignors. 
Any  person,  whether  or  not  the  original 
creditor,  that  sells  or  assigns  a  mortgage 
subject  to  §  226.32  must  furnish  the 
notice  of  potential  liability  to  the 
purchaser  or  assignee. 

2.  Format.  While  the  notice  of 
potential  liability  need  not  be  in  any 
particular  format,  the  notice  must  be 
prominent.  Placing  it  on  the  face  of  the 
note,  such  as  with  a  stamp,  is  one  means 
of  satisfying  the  prominence 
requirement. 

3.  Assignee  liability.  Pursuant  to 
section  131(d)  of  the  Act.  the  Act's 
general  holder-in-due  course  protections 
do  not  apply  to  purchasers  and 
assignees  of  loans  covered  by  §  226.32. 

Paragraph  34(a)(3)  Refinancings 
within  twelve-month  period. 

1.  Benefit  to  the  borrower.  The 
determination  of  whether  or  not  a 
benefit  exists  would  be  based  on  the 
totality  of  the  circumstances.  For 
example,  consideration  should  be  given 
to  the  amount  of  any  new  funds 
advanced  in  comparison  to  the  total 
loan  charges  on  the  refinancing  (which 
may  be  based  predominately  on  the  pre- 
existing loan  balance). 


Paragraph  34(a)(4)  Repayment  ability. 
Paragraph  34(a)(4)(il. 

1.  Determining  repayment  ability.  The 
information  provided  to  creditors  in 
connection  with  §  226.32(d)(7)  may  be 
used  to  show  that  creditors  considered 
the  consumer's  income  and  obligations 
before  extending  the  credit.  Any 
expected  income  can  be  considered  bv 
the  creditor,  except  equity  income  that 
the  consumer  would  obtain  through  the 
foreclosure  of  the  consumer's  principal 
dwelling.  For  exaniple,  a  creditor  may 
use  information  about  income  other 
than  regular  salar\'  or  wages  such  as 
gifts,  expected  retirement  pa\Tnents.  or 
income  from  housecleaning  or 
childcare. 

2.  Pattern  or  practice  of  extending 
credit — repayment  ability.  Whether  a 
creditor  has  engaged  in  a 'pattern  or 
practice  of  violations  of  this  section 
depends  on  the  totality  of  the 
circumstances  in  each  particular  case. 
General  guidance,  however,  on  pattern 
or  practice  for  purposes  of  this  section 
can  be  found  in  case  law  interpreting 
pattern  or  practice  provisions  in  the 
Truth  in  Lending  Act.  the  Equal  Credit 
Opportunity  Act  (ECOA).  the  Fair 
Housing  Act  (FHA),  and  Title  VII  of  the 
Civil  Rights  Act  of  1964  (equal 
employment  opportunity). 

3.  Discounted  introductory  rates.  In 
transactions  where  the  creditor  sets  the 
initial  interest  rate  and  the  rate  is  later 
adjusted  (whether  fixed  or  later 
determined  by  an  index  or  formula),  in 
determining  repa\Tnent  ability  the 
creditor  must  consider  increases  to  the 
consumer's  payments  based  on  the 
maximum  possible  increases  in  rates  in 
the  shortest  possible  time  frame. 

Paragraph  34(a)(4)(ii). 

1.  Documenting  and  verifying  income. 
Creditors  may  document  and  verify  a 
consumer's  repayment  ability  in  various 
ways.  For  example,  a  creditor  may 
document  and  verify  a  consumer's 
income  and  current  obligations  through 
a  consumer's  signed  financial  statement, 
a  credit  report,  and  payment  records  for 
employment  income.  For  the  self- 
employed,  in  lieu  of  employment 
payment  records,  a  creditor  may  relv  on 
tax  returns  or  any  other  source  that 
provides  the  creditor  with  a  reasonable 
basis  for  believing  that  the  income  exists 
and  will  support  the  loan. 
***** 

Paragraph  34(b)(1)  Limitation  on 
refinancing  certain  low-rate  loans. 

1.  Borrower's  statement.  A  creditor 
may  rely  on  a  statement  by  the  borrower 
regarding  the  current  rate  of  interst  on 
their  existing  loan."^ 
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Appendix  H— Closed-End  Model  Forms 

and  Clauses 

.         •         •         •        * 

►20.  Sample  H-10.  This  sample  illustrates 
the  disi  Insures  required  under  §  226.12(c:). 
The  sample  includes  disclosures  required 
under  §  226.32(c)(3)  when  the  legal 
obligation  includes  a  balloon  payment.  The 
sdmpi":'  also  illu.strates  the  disclosures 
required  for  refinancings  under  §  226.32(c)(5) 
and  !»  226  32(c)(6).  Although  these 
disclosures  are  required  for  refinancings  that 
are  subject  to  ^  226.32.  creditors  may,  at  their 
option,  include  these  disclosures  for  all  loans 
subject  to  that  section.-^ 
.  *  *  *  * 

Bv  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  15.  2000 
fennifer  ).  Johnson, 
5ef  n'tan  of  the  Board 
|FR  Doc.  00-32564  Filed  12-22-00;  8:45  am) 

BILLING  CODE  6210-01 -P 


DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  2000-ASW-20] 

Proposed  Establishment  of  Class  D 
Airspace;  Shreveport  Downtown 
Airport,  Shreveport,  LA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
establish  C^lass  D  airspace  e.xtending 
upward  from  the  surface  to  but  not 
including  1  .BOO  feet  mean  sea  level 
(MSL).  within  a  4.4-mile  radius  of  the 
Shreveport  Downtown  Airport. 
Shreveport.  LA.  An  air  traffic  control 
tower  will  provide  air  traffic  control 
services  for  pilots  operating  at 
Shreveport  Downtown  Airport.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  operating  in  the  vicinity  of 
Shreveport  Downtown  Airport. 
Shreveport,  L\. 

DATES:  Comments  must  be  received  on 
or  before  February  26.  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
Airspace  Branch,  Air  Traffic  Division. 
Federal  Aviation  Administration, 
Southwest  Region,  Docket  No.  2000- 
ASW-20.  Fort  Worth.  TX  76193-0520. 
The  official  docket  may  be  examine<l  in 
the  Office  of  the  Regional  Counsel. 
Southwest  Region.  Federal  Aviation 
Administration.  2601  Meacham 
Boulevard,  Forth  Worth,  TX.  between  9 
a.m.  and  3  p.m.,  Monday  through 


Friddv,  exc:ept  Federal  holidays.  An 
information  docket  majV'  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  |.  Dav.  Airspace  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth,  TX  76193-0520:  telephone:  (817) 
222-5593. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
envinmmental.  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  proposal  must  submit,  with 
those  comments,  a  self-addressed, 
stamped,  postcard  containing  the 
following  statement:  "Comments  to 
Airspace  Docket  No.  2000-ASW-20." 
The  postcard  will  be  date  and  time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  the 
light  of  comments  received.  All 
( (imments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel.  Southwest  Region 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Anv  person  may  obtain  a  copy  of  this 
.Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the 
Operations  Branch.  Air  Traffic  Division. 
Federal  Aviation  Administration. 
Southwest  Region.  Fort  Worth.  TX 
76193-0520.  Communications  must 


identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  that 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  D  airspace,  controlled 
airspace  extending  upward  from  the 
surface  to  but  not  including  1,600  feet 
mean  sea  level  (MSL),  within  a  4.4-mile 
radius  of  the  Shreveport  Downtown 
Airport.  Shreveport,  LA.  An  air  traffic 
control  tower  will  provide  air  traffic 
control  services  for  pilots  operating  at 
Shreveport  Downtown  Airport.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  operating  in  the  vicinity  of 
Shreveport  Downtown  Airport. 
Shreveport,  LA. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  D  airspace 
areas  are  published  in  Paragraph  5000  of 
FAA  Order  7400. 9H,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 
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PART  71— OBSIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  5.000     Class  D  airspace  areas. 
***** 

ASW  TX  D    Shreveport  Downtown  Airport, 

LA  [New] 
Shreveport  Downtown  Airport.  LA 

(Lat.  32°32'25"N.,  long.  93°44'42'W.) 
Shreveport.  Barksdale  AFB,  LA 

(Lat.  32''0'07"N.,  long.  93°39'46'W.) 
Shreveport  Regional  Airport,  LA 

(Lat.  32"26'48"N..  long.  93°49'32"W.) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  1,600  feet  MSL 
within  a  4.4-mile  radius  of  Shreveport 
Downtown  Airport,  excluding  that  airspace 
within  the  Barksdale  AFB,  LA  and 
Shreveport  Regional  Airport,  LA  Class  C 
•Airspace  areas.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
e.stablished  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport  Facility  Directory. 


Issued  in  Fort  Worth.  TX  on  December  8, 
2000. 

Robert  N.  Stevens, 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  00-32515  Filed  12-22-00;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  31,  35, 36,  40,  301,  601 
[REG-1 071 76-00] 
RIN  1545-AY10 

Removal  of  Federal  Reserve  Banks  as 
Federal  Depositaries 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  ndemaking. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  which  remove  the 


Federal  Reserve  baiiks  as  authorized 
depositaries  for  Federal  tax  deposits. 
The  regulations  affect  taxpayers  who 
make  Federal  tax  deposits  using  paper 
Federal  Tax  Deposit  (FTD)  coupons 
(Form  8109)  at  Federal  Reserve  banks. 
DATES:  Written  or  electronically 
generated  comments  and  requests  for  a 
public  hearing  must  be  received  by 
March  26.  2001. 

ADDRESSES:  Send  submissions  to:  CC 
(REG-1 07176-00),  room  5226,  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC  (REG-1071 76-00),  Courier's 
Desk,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC.  Alternatively,  taxpayers  may  submit 
conunents  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 

site  at  http://vvww.irs.gov/tax regs/ 

regslist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  proposed  regulations, 
Brinton  T.  Warren,  (202)  622-4940; 
concerning  submissions  of  comments 
and  requests  for  a  public  hearing. 
Treena  Garrett  of  the  Regulations  Unit  at 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

This  document  contains  proposed 
amendments  to  26  CFR  parts  1,  31.  35. 
36.  40,  301,  and  601  relating  to  Federal 
tax  deposits  under  section  6302(c)  of  the 
Internal  Revenue  Code  (Code).  Section 
6302(c)  provides  that  the  Secretary  may 
authorize  Federal  Reserve  banks,  and 
incorporated  banks,  trust  companies, 
domestic  building  and  loan 
associations,  or  credit  unions  that  are 
depositaries  or  financial  agents  of  the 
United  States,  to  receive  any  tax 
imposed  under  the  internal  revenue 
laws,  in  such  manner,  at  such  times, 
and  under  such  conditions  as  the 
Secretary  may  prescribe.  Pursuant  to 
this  authority,  various  regulations 
provide  that  Federal  Reserve  banks,  as 
well  as  other  authorized  financial 
institutions,  may  receive  certain  Federal 
tax  deposits. 

In  cooperation  with  the  Treasurv' 
Department's  Financial  Management 
Service  (FMS),  the  Federal  Reserve 
System  has  been  streamlining  its 
Treasury  Tax  and  Loan  (TT&L) 
Operation  to  respond  to  the  fact  that  the 
overwhelming  majority  of  Federal  Tax 
Deposits  (FTDs)  are  now  received 
electronically.  The  widespread  adoption 


of  electronic  deposits  by  taxpayers  is  an 
important  aspect  of  improving  the 
efficiency,  reliability,  and  cost- 
effectiveness  of  the  Treasur\' 
Department's  financial  management.  In 
general,  compared  to  the  universe  of  all 
tax  deposits,  the  percentage  of  FTDs 
made  with  paper  coupons  has 
significantly  declined.  FTDs  made  with 
paper  coupons  at  Federal  Reserve  banks 
now  constitute  only  a  tiny  percentage  of 
all  tax  deposits.  For  example,  in  Fiscal 
Year  1999,  of  the  approximately  100 
million  Federal  tax  deposits,  made  bv 
paper  coupon  and  electronically,  onlv 
about  270,000,  or  less  than  one  half  of 
one  percent,  were  paper  coupons 
presented  at  Federal  Reserve  banks. 
Additionally,  the  number  of  paper 
coupons  presented  at  Federal  Reserve 
banks  has  declined  over  twenty-five 
percent  since  1997. 

The  Treasury-  Department  has 
developed  an  array  of  other  deposit 
options  that  are  more  convenient  for 
taxpayers  to  use,  and  more  economical 
to  process,  than  deposits  with  Federal 
Reserve  banks.  For  example,  taxpayers 
may  use  their  touch  tone  telephone  or 
personal  computer  to  make  deposits  24 
hours  a  day  through  the  Electronic 
Federal  Tax  Payment  System  (EFTPS). 
For  those  taxpayers  who  still  prefer 
paper  coupons  over  electi'onic  deposits, 
there  are  now  more  than  10,000 
financial  institutions  nationwide  that 
are  designated  as  TT&L  depositaries 
where  taxpayers  may  make  FTD 
deposits  using  paper  coupons. 

In  response  to  the  declining  number 
of  deposits  being  made  with  paper 
coupons  at  Federal  Reserve  banks,  the 
Federal  Reserve  Bank  of  St.  Louis  was 
selected,  effective  May  1,  2000,  to  ser\e 
as  the  only  Federal  Reserve  bank 
accepting  FTDs.  Even  after  this 
consolidation,  however,  it  is  no  longer 
cost-effective  for  the  Federal  Reserve 
bank  in  St.  Louis  to  process  the  small 
number  of  paper  coupons  it  receives 
annually.  Accordingly,  these  proposed 
regulations  remove  all  Federal  Reserve 
banks  as  depositaries  for  Federal  taxes. 
To  mitigate  any  difficulties  for  those 
taxpayers  who  still  do  not  wish  to  use 
the  deposit  alternatives  discussed 
above,  the  Treasury  Department  has' 
authorized  a  financial  agent  to  receive 
and  process  FTD  payments  through  the 
mail,  thereby  maintaining  a  mail-in 
alternative  for  taxpayers  who  do  not 
have  an  account  with  an  authorized 
financial  institution  and  who  do  not 
wish  to  use  EFTPS.  The  address  for  this 
mail-in  alternative  is  Financial  Agent, 
Federal  Tax  Deposit  Processing.  P.O. 
Box  970030.  St.  Louis,  Missouri.  63197. 
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Proposed  Effective  Date 

The  regulations,  as  proposed,  apply  U) 
any  deposits  of  Federal  taxes  made  after 
the  date  of  publication  of  a  Treasury 
decision  adopting  these  rules  as  final 
regulations  in  the  Federal  Register 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory-  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S  C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulator,-  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  fur 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  8  copies) 
and  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  bv  any 
person  that  timely  submits  comments  If 
a  public  hearing  is  scheduled,  notice  of 
the  date.  time,  and  place  for  the  public 
hearing  will  be  published  in  the  Federal 
Register 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Brinton  T.  Warren  of  the 
Office  of  Associate  Chief  Counsel. 
Procedure  and  Administration 
(Administrative  Provisions  and  Judicial 
Practice  Division).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  I 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes, 
Penalties.  Pensions.  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security, 
I'nemplovment  compensation. 

26  CFR  Part  35 

Employment  taxes.  Income  taxes. 
Reporting  and  recordkeeping 
requirements 

26  CFR  Part  3fi 

Employment  taxes.  Foreign  relations. 
Reporting  and  recordkeeping 
requirements.  Social  security. 

26  CFR  Part  40 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
E.vcise  taxes.  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  601 

Administrative  practice  and 
pro(;edure.  Freedom  of  information. 
Reporting  and  recordkeeping 
requirements,  Taxes. 


Section 


Remove 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  and  under  the  authority 
of  26  U.S.C.  7805  and  5  U.S.C.  301,  26 
CFR  parts  1,  31,  35.  36,  40,  301  and  601 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *    * 

§1.6302-1     [Amended] 

Par.  2.  Section  1.6302-1  is  amended 
by  removing  the  fifth  sentence  in 
paragraph  (b)(1). 

§  1 .6302-2    [Amended] 

Par.  3.  Section  1.6302-2  is  amended 
by  removing  the  third  sentence  in 
paragraph  (b)(1). 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Par.  4.  The  authority  citation  for  part 
31  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 

§31.6302-1     [Amended] 

Par.  5.  Section  31.6302-1  is  amended 
by  removing  the  fourth  sentence  in 
paragraph  (i)(3). 

§31.6302    [Amended] 

Par.  6,  Section  31.6302(c)-3  is 
amended  by  removing  the  third 
sentence  in  paragraph  (b)(2). 

PARTS  1,  31,  35, 36,  40,  301,  601— 
[AMENDED] 

Par.  7.  In  the  list  below,  for  each 
section  indicated  in  the  left  column, 
remove  the  language  in  the  middle 
column  and  add,  if  any,  the  language  in 
the  right  colunui: 

Add 


1  1461-1  (a),  effective  January  1.  2001 
1  1502-5(a)(1)  


1  6151-1(dM1)     

1  6302-1  (bid)  fourth  sentence 


1  6302-i(b)(1)  (as  amended  by  paragraph  2) 
fifth  sentence 

1  6302-2(a)(1)(i)  

1  6302-2(a)(1)(ii)  

1  6302-2(a)(1)(iv)  

1  6302-2(b)(1)  second  sentence  

1  6302-2(b)(l)  (as  amended  by  paragraph  3) 
third  sentence 

1  6302-3(a)      

31.6071(a)-l(aM1) 


a  Federal  reserve  bank  or     an 

commercial   dispositary   or   Federal    Reserve    financial  institution 

Bank 

Federal  Reserve  Banks  or ' 

214  or  at  the  election  of  the  corporation,  to  a     203 

Federal  Reserve  bank 
the  Federal  Reserve  bank  or  

a  Federal  Reserve  bank  or an 

a  Federal  Reserve  bank  or an 

a  Federal  Reserve  bank  or an 

214   or    at   the   election   of   the   withholding  203 

agent,  to  a  Federal  Reserve  bank. 

the  Federal  Reserve  bank  or    203 


or  with  a  Federal  Reserve  Bank 
or  by  a  Federal  Reserve  bank  ... 
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Section 


Remove 


Add 


31.6071(a)-1(c)  . 

31.6151-1(b)  

31 .6302-1  (c)(1)  . 
31 .6302-1  (c)(2)(i] 
31 .6302-1  (c)(3)  . 
31 .6302-1  (i)(3)  .. 


31 .6302-1  (i)(5)  

31.6302(c)-2A(b)(1)(l)  

31 .6302(c)-2A(b)(3)  

31.6302(c)-3(a)(1)(i)  

31.6302(c)-3(a)(1)(ii) 

31.6302(c)-3(a)(3) 

31.6302(c)-3(b)(2)  second  sentence 


31.6302(c)-3(b)(2)  (as  amended  by  paragraph 
6)  third  sentence. 

35.3405-1  T(e-10)  

36.31 21  (l)(10)-^  

40.6302(c)-1  (d)(1) 

301.6302-1(3)  


301 .6302-1  (b)(1) 
301. 6302-1  (b)(2) 


301.9100-5T(c)(3)  

601.401(a)(5)  heading  

601.401(a)(5)(iii)  first  sentence  

601 .401  (a)(5)(lli)  second  sentence 
601.401(a)(5)(iv)  


a  Federal  Reserve  bank  or  by 

Federal  Reserve  banks  and  

a  Federal  Reserve  bank  or an 

a  Federal  Reserve  bank  or |  an 

a  Federal  Reserve  bank  or an 

214  or,  at  the  election  of  the  employer,  to  a  ,  203 

Federal  Reserve  bank. 

the  Federal  Reserve  bank  or 

with  a  Federal  Reserve  bank  or  

with  a  Federal  Reserve  bank  or  

with  a  Federal  Reserve  bank  or  

with  a  Federal  Reserve  bank  or  

with  a  Federal  Resen/e  bank  or  

214  or,  at  the  election  of  the  employer,  to  a    203 

Federal  Reserve  bank, 
the  Federal  Reserve  bank  or 


an 

(203) 

authorized  financial  institutions 


a  Federal  Reserve  Bank  or  

a  Federal  Reserve  bank  or 

(214)  or  to  a  Federal  Reserve  bank  

Federal  Reserve  banks  and  authorized  com- 
mercial banks 

Federal  Reserve  banks  or  authorized  com-    authorized  financial  institutions 
mercial  tanks. 

Federal  Reserve  banks  or  authorized  com-     authonzed  financial  institutions 
mercial  banks. 

Federal  Reserve  banks  and  

Federal  Reserve  banks  and  

a  Federal  Reserve  bank  or an 

a  Federal  Reserve  bank  or an 

a  Federal  Reserve  bank  or  a  financial  institu- 
tion authorized  in  accordance  with  Treasury 
Department  Circular  No.  1079,  revised,  to 
accept  remittances  of  these  taxes  for  trans- 
mission to  a  Federal  Reserve  bank. 


an  authorized  financial  institutton 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  00-32568  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[Notice  No.  909;  Re:  Notice  No.  903] 

RIN  1512-AA07 

Extension  of  the  Comment  Period  of 
the  Proposed  California  Coast 
Vitkultural  Area  (2000R-166P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  This  notice  extends  the 
comment  period  for  Notice  No,  903, 
published  in  the  Federal  Register  on 
September  26,  2000,  regarding  the 
establishment  of  the  California  Coast 
viticultural  area.  ATF  has  received  a 
request  to  extend  the  comment  period  in 


order  to  provide  sufficient  time  for  all 
interested  parties  to  respond  to  the 
notice. 

DATES:  Written  comments  must  be 
received  by  April  25,  2001. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  PO  Box 
50221,  Washington,  DC  20091-0221 
(Attn:  Notice  No.  903). 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Busey,  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington  DC,  20226,  (202)  927-8095. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  26,  2000,  ATF 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register 
soliciting  comments  from  the  public  and 
industry.  The  notice  proposed  to 
•«6tablish  the  California  Coast 
viticultural  area.  The  comment  period 
for  Notice  No.  903  closes  on  December 
26,  2000. 

However,  ATF  received  two  requests 
to  extend  the  comment  period.  One 
request  was  from  the  Wine  Institute  and 
one  request  was  received  from  the  office 
of  Dickenson,  Peatman  and  Fogarty. 


representing  the  Napa  Valley  Vintners 
Association  (NWA).  The  Wine  Institute 
believes  that  the  current  comment 
period  is  insufficient  to  conduct  a 
thorough  analysis  and  review  of  the 
complex  data  in  order  to  support  or 
deny  the  establishment  of  this 
viticultural  area  and  requests  an 
additional  120  days.  The  NWA  is  also 
requesting  an  additional  120  days  to 
comment,  in  order  to  study  and  respond 
to  the  petitioner's  submission. 

In  consideration  of  the  above.  ATF 
finds  that  an  extension  of  the  comment 
period  is  warranted  and  is  extending  the 
comment  period  until  April  25,  2001. 

Disclosure 

Copies  of  Notice  903  and  written 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Reference  Library-.  Liaison 
and  Public  Information.  Room  6480.  650 
Massachusetts  Avenue,  NW, 
Washington.  DC. 

Drafting  Information 

The  author  of  this  document  is  Nancy 
Kern,  Regulations  Division.  Bureau  of 
Alcohol,  Tobacco,  and  Firearms. 
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List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures,  Consumer  protection, 
Viticultural  area.s.  and  Wine. 

Authority  and  Issuance  This  notice 
extending  the  i:omment  period  for  the 
Clalifornia  Coast  viticultural  area  is  issued 
under  the  authority  of  27  U.S.C.  205 

Signed:  December  19,  2000. 
Bradley  .\.  Buckles. 

Dirt'<  tur 

|FR  Doc.  00-32821  Filed  12-22-00;  8:45  ami 

BILLING  CODE  481 0-31 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022,  4022B,  4044 

RIN  1212-AA82 

PBGC  Benefit  Payments 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Proposed  rule. 

summary:  The  PBGC  proposes  to  amend 

its  regulations  to  make  various  changes 
in  how  It  pays  benefits,  including  giving 
participants  more  choices  of  annuity 
benefit  forms,  clarifying  what  it  means 
to  be  able  to  "retire"  under  plan 
provisions  for  certain  purposes  under 
Title  IV  of  ERISA,  and  adding  rules  on 
who  will  get  certain  payments  the  PBGC 
owes  to  a  participant  at  the  time  of 
death. 

DATES:  Comments  must  be  received  on 
or  before  Februar\-  26,  2001. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NVV.,  Washington.  DC 
20005^026.  or  delivered  to  Suite  340  at 
the  above  address  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.comments@pbgc.gov.  Comments 
will  be  available  for  public  inspection  at 
the  PBGC's  Communications  and  Public 
Affairs  Department.  Suite  240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  I  Ashner.  .Assistant  General 
Counsel,  or  Catherine  B  Klion, 
Attomev.  Office  of  the  General  Counsel. 
PBGC,  1200  K  Street.  NW.,  Washington, 
DC  20005-4026:  202-326-4024. (For 
TTY'TDD  users,  call  the  Federal  relay 
service  toll-free  at  1-800-877-8339  and 
ask  to  be  connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The  PBGC 
proposes  to  amend  its  regulations  to 
address  several  issues  under  its 
regulations  on  Benefits  Payable  in 
Terminated  Single-Employer  Plans  (part 
4022).  Aggregate  Limits  on  Guaranteed 
Benefits  (part  4022B).  and  Allocation  of 


Assets  in  Single-Employer  Plans  (part 
4044) 

Form  of  Payment  by  PBGC 

The  PBGC  pays  benefits  to 
participants  when  an  underfunded 
single-employer  defined  benefit  plan 
terminates  under  Title  IV  of  ERISA  and 
the  PBGC;  becomes  trustee.  If  a 
participant's  benefit  is  already  in  pay 
status,  the  PBtX  continues  to  pay  the 
benefit  (subject  to  the  limitations  in 
Title  IV  of  ERISA)  in  the  form  being 
paid.  But  for  those  participants  whose 
benefits  are  not  yet  in  pay  status,  the 
PBGC  pays  non-de  minimis  benefits 
[i.e  .  benefits  with  a  lump-sum  value 
exceeding  S5,000)  in  the  form  the  plan 
would  have  paid  in  the  absence  of  an 
election,  typically  a  ioint-and-50% 
spousal  survivor  annuity  (for  married 
partic:ipants)  or  a  straight-life  annuity 
(for  unmarried  participants  and  married 
participants  who.  with  spousal  consent, 
waive  the  joint-and-survivor  annuity).  If 
a  married  participant  dies  before 
starting  to  receive  benefits  from  the 
PB(X".,  the  PBGC  pays  a  qualified  pre- 
retirement survivor  annuity  to  the 
participant's  spouse.  The  PBGC  does  not 
pay  benefits  in  lump-sum  form  e.xcept 
in  limited  circumstances  (primarily 
where  it  cashes  out  a  de  minimis 
benefit). 

Manv  participants  would  welcome 
the  PBGCVs  offering  them  choices  of 
other  annuity  benefit  forms  and 
allowing  them  to  designate  non-spouse 
beneficiaries.  With  today's  technology, 
it  is  now  feasible  for  the  PBGC  to  offer 
a  menu  of  optional  forms. 

New  Benefit  Options 

The  PBGC  proposes  to  revise  its 
benefit  payment  regulation  (part  4022) 
to  provide  participants  (and 
beneficiaries)  whose  benefits  are  not  yet 
in  pay  status  with  more  choices  of 
annuity  benefit  forms.  Under  new 
t?  4022  8.  the  PBGC  would  be  able  to 
offer  the  following  optional  annuity 
forms:  straight-life  annuity,  5-year 
certain-and-continuous  annuity,  10-year 
certain-and-continuous  annuity,  15-year 
certain-and-continuous  annuity,  joint- 
and-50%-survivor  annuity,  joint-and- 
75%-survivor  annuity,  ioint-and-100%- 
survivor  annuity,  and  joint-and-50%- 
survivor- "pop-up"  annuity  (;.e  ,  an 
annuity  form  under  which  the 
participant's  benefit  "pops  up"  to  the     _ 
unreduced  level  if  the  beneficiary  dies 
before  the  participant).  The  PBGC 
currentlv  intends  to  offer  all  of  the 
specified  forms  in  all  plans,  regardless 
of  whether  a  particular  form  is  available 
under  a  particular  plan.  The  PBGC 
would  have  discretion  under  the 
regulation  to  make  available  other 


annuity  options.  The  PBGC  anticipates 
that  it  would  exercise  this  discretion 
only  with  respect  to  all  plans  or  a 
category  of  plans,  not  just  with  respect 
to  a  particular  plan. 

A  participant  who  is  married  on  the 
annuity  starting  date  would  need 
spousal  consent  to  elect  any  of  the 
optional  forms.  Either  a  married 
participant  (with  spousal  consent)  or  an 
unmarried  participant  could  designate  a 
non-spouse  beneficiary  to  receive 
survivor  benefits  under  any  optional 
joint-life  or  other  annuity  form  under 
which  payments  may  continue  after  the 
participant's  death  (e.g..  a  5-year 
certain-and-continuous  annuity).  In  the 
case  of  a  joint-life  annuity,  a  participant 
could  designate  only  a  natural  person 
(i.e..  a  living  individual,  not  an 
organization  or  other  entity)  as  a 
beneficiary. 

If  a  participant  designated  a  much 
younger  non-spouse  beneficiary  to 
receive  survivor  benefits  under  a  joint- 
and-survivor  annuity,  the  value  of  the 
survivor  benefit  might  be  so  large 
relative  to  the  value  of  the  entire  benefit 
that  the  survivor  benefit  would  not  be 
an  "incidental  death  benefit"  under 
Treas.  Reg.  §1.401.1(b)(l)(i).  Ifso.  the 
PBGC  would  not  pay  the  form  elected, 
but  would  generally  instead  offer  a 
modified  version  of  that  form  (e.g..  offer 
a  46%  survivor  annuity  instead  of  the 
50%  survivor  annuity  elected)  to  ensure 
that  the  death  benefit  would  be  an 

"incidental  death  benefit." 

Determination  of  Benefit  Amounts 

The  PBGC  would  determine  the 
amount  of  the  benefit  in  an  optional 
form  elected  by  a  participant  by  first 
determining  the  annuity  benefit  that  it 
would  pav  the  participant  under  Title 
IV  of  ERISA  in  the  following  form: 

•  If  the  participant  (regardless  uf  marital 
status)  elected  to  receive  a  joint-and-sur%ivor 
optional  form  from  the  PBGC,  the  PBGC 
would  start  with  the  ioint-and-sur\ivor  form 
that  the  plan  would  have  paid  to  a  married 
paniripant  in  the  absence  of  an  election 
under  the  plan.  (The  PBGC  would  base  this 
starting  benefit  on  the  ages  of  the  participant 
and  of  the  participant's  designated 
beneficiary  at  the  annuity  starting  date.) 

•  If  the  participant  (regardless  of  marital 
status)  elected  to  receive  a  single-life  optional 
form  from  the  PBGC,  the  PBGC  would  start 
with  the  single-life  form  that  the  plan  would 
have  paid  to  an  unmarried  participant  in  the 
absence  of  an  election  under  the  plan.  (For 
this  purpose,  a  c:ertain-and-(ontinuous 
annuity  is  a  single-life  form.) 

The  PBGC  would  convert  this  starting 
benefit  to  the  optional  annuity  form  the 
participant  or  beneficiary  chose,  using 
PBGC  factors  based  on:  (1)  the  GAM-83 
unisex  mortality  table  currently 
specified  for  minimum  lump  sums 
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under  IRC  section  417(e)(3)  and  ERISA 
section  205  (see  Rev.  Rul.  95-6) 
(regardless  of  whether  the  mortality 
assumption  is  later  changed  under  IRC 
section  417(e)(3)  and  ERISA  section 
205);  and  (2)  a  six  percent  interest  rate. 

Because  the  starting  benefit  would 
depend  on  whether  the  participemt 
chose  a  joint-and-survivor  optional  form 
or  a  single-life  optional  form — rather 
than  on  whether  the  participant  is 
married  or  unmarried — an  unmarried 
participant  who  elected  to  receive  a 
joint-and-survivor  optional  form  would 
receive  the  same  subsidy  as  a  married 
participant  who  received  a  joint-and- 
survivor  form.  (This  differs  from  the 
situation  under  the  current  regulation, 
where  an  unmarried  participant  does 
not  receive  any  subsidy  included  in  the 
form  the  plan  would  have  paid,  in  the 
absence  of  an  election,  to  a  married 
participant.) 

Beneficiaries 

For  simplicity,  this  discussion  refers 
to  benefits  the  PBGC  would  pay  to 
participants.  It  applies  equally  to 
benefits  the  PBGC  would  pay  to 
beneficiaries  of  participants  who  die 
before  entering  pay  status  or  to  alternate 
payees  with  a  separate  interest  under  a 
qualified  domestic  relations  order, 
except  that  such  beneficiaries  or 
alternate  payees  could  elect  only  an 
optional  single-life  annuity  form. 

Applicability 

The  PBGC  would  make  the  optional 
benefit  forms  available  for  benefits  that 
are  not  yet  in  pay  status  as  of  the 
effective  date  of  the  amendment. 

"Earliest  PBGC  Retirement  Date" 

The  earliest  date  a  participant  could 
"retire"  under  a  plan  can  have  several 
consequences  under  Title  FV  of  ERISA: 

•  It  can  affect  whether  the  participant's 
benefit  is  in  priority  category  3  in  the  asset 
allocation  scheme  under  ERISA  section  4044. 
(Pinority  category  3  gives  priority  to.  among 
others,  participants  who  could  have  ""retired"' 
three  vears  before  the  plan's  termination  date 
but  did  not  do  so).  See  Application  to 
Priority  Category  3  Benefits. 

•  It  governs  when  the  participant  is  first 
eligible  to  be  placed  in  pay  status  by  the 
PBGC.  See  Application  to  Time  of  Payment. 

•  It  is  used  as  part  of  the  methodology  for 
determining  the  "expected  retirement  age" 
assumption  the  PBGC  uses  to  value  a 
participant's  benefit.  See  Application  to 
Expected  Retirement  Age  Assumption. 

The  PBGC's  determination  of  the 
earliest  date  a  participant  could  "retire" 
under  a  plan  can  affect  not  only  the 
participant  for  whom  the  determination 
is  made,  but  other  participants,  the 
employer,  and  premium  payers. 
Whether  an  earlier  or  later  date  favors 


a  particular  interest  depends  on  the 
facts  and  circumstances  of  the  plan 
termination. 

The  PBGC  has  been  making 
determinations  about  the  earliest  date  a 
participant  could  "retire  "  under  a  plan 
on  a  case-by-case  basis.  In  many  cases, 
the  issue  is  straightforward  because  the 
plan  provides  for  early  or  normal 
retirement  starting  at  a  point  (e.g.,  early 
retirement  at  age  55)  that  clearly  would 
qualify  as  retirement.  However,  because 
plan  designs  have  been  evolving  in 
recent  years,  the  PBGC  anticipates  that 
case-by-case  decision-making  in  this 
area  will  become  increasingly  difficult. 

A  growing  number  of  plans  have  been 
offering  consensual  lump  sums  upon 
separation  regardless  of  age  (e.g.,  at  age 
23)  and  are  therefore  required  to  offer  a 
qualified  joint-and-survivor  annuity 
commencing  inunediately.  See  Treas. 
Reg.  §  1.417(e)-l(b).  Some  plans  do  not 
use  the  word  "retirement,"  even  to 
describe  a  separation  that  commonly 
would  be  viewed  as  a  retirement,  while 
other  plans  specify'  "normal  retirement 
age"  as  the  age  reached  after  five  years 
of  service. 

The  PBGC  does  not  believe  it  would 
be  appropriate  to  determine  the  earliest 
retirement  date  for  PBGC  purposes 
simply  by  looking  at  the  availability  of 
a  consensual  lump  sum  or  immediate 
annuity  or  at  plan  labels.  Doing  so 
would  treat  any  separation  that  gives . 
rise  to  the  availability  of  a  consensual 
lump  sum  or  immediate  aimuity  as  if  it 
were  a  retirement.  Among  other  things, 
this  would  give  priority  category  3 
status  to  many  participants  who  are  not 
close  to  retirement,  thereby  significantly 
diluting  priority  category'  3  protection 
for  those  persons  Congress  intended  to 
protect. 

On  the  other  hand,  where  a 
participant  is  old  enough  or  has  enough 
service,  the  PBGC  believes  that  treating 
a  separation  as  a  retirement  would  be 
consistent  with  the  statutory-  scheme. 
Thus,  it  generally  would  be  appropriate 
in  a  plan,  such  as  a  cash  balance  plan, 
that  pays  benefits  upon  any  separation 
but  never  treats  a  separation  before 
normal  retirement  age  as  a  retirement,  to 
treat  some  separations  before  normal 
retirement  age  as  retirements. 

To  provide  guidance  and  to  reduce 
the  need  for  case-by-case  decision- 
making, the  PBGC  proposes  to  add  rules 
on  what  it  means  to  retire  under  plan 
provisions  for  purposes  of  the 
termination  insiuance  program. 

Definition 

The  proposed  regulation  introduces 
the  concept  of  the  Earliest  PBGC 
Retirement  Date.  The  Earliest  PBGC 
Retirement  Date  for  a  participant  would 


be  the  earliest  date  on  which  the 
participant  could  "retire"  for  certain 
purposes  under  Title  IV  of  ERISA.  It 
would  distinguish  between  a  participant 
who  could  receive  an  immediate 
annuity  simply  because  he  or  she 
separated  from  service  and  a  participant 
whose  benefit  is  payable  on  account  of 
retirement. 

To  help  explain  the  Earliest  PBGC 
Retirement  Date,  this  preamble  uses 
'"earliest  annuity  date"  to  refer  to  the 
earliest  date  under  plan  provisions  on 
which  the  participant  could  separate 
from  service  With  the  right  to  receive  an 
immediate  annuity,  including  where,  as 
discussed  above,  an  immediate  annuity 
option  is  required  because  the  plan 
provides  a  consensual  lump  sum  option. 

If  the  "earliest  annuity  date  "  is  on  or 
after  the  date  the  participant  reaches  age 
55,  the  Earliest  PBGC  Retirement  Date 
would  be  the  "earliest  annuity  date." 
For  example,  if  the  "earliest  annuity 
date"  is  age  57,  the  Earliest  PBGC 
Retirement  Date  would  be  the  date  the 
participant  reaches  age  57.  However,  if 
the  "earliest  annuity  date  "  is  before  the 
date  the  participant  reaches  age  55.  the 
Earliest  PBGC  Retirement  Date  would  be 
the  date  the  participant  reaches  age  55. 
unless  the  PBGC  determines,  under  a 
facts  and  circumstances  test,  that  the 
participant  could  retire  on  an  earlier 
date.  (The  PBGC  chose  age  55  both 
because  it  is  a  common  early  retirement 
age  for  plans  and  because  separation  at 
age  55  or  later  is  frequently  viewed  as 
retirement.) 

Under  the  facts  and  circumstances 
test,  the  PBGC  would  consider  whether 
the  participant  could  retire  for  purposes 
of  ERISA  section  4044(a)(3)(B)  (which 
gives  priority  in  the  asset  allocation 
upon  plan  termination  to  the  benefits  of 
persons  who  retired  or  could  have 
retired  three  years  before  the  plan's 
termination  date).  In  making  this 
determination,  the  PBGC  would  look  at 
plan  provisions,  the  age  at  which 
employees  customarily  retire  (under  the 
particular  plan  or  in  the  particular 
company  or  industry,  as  appropriate), 
and  all  other  relevant  considerations.  A 
participant's  ability  to  receive  an 
immediate  annuity  upon  separation  at  a 
particular  age  or  a  plan's  reference  to  a 
separation  from  service  at  a  particular 
age  as  a  "retirement"  would  not  be 
controlling.  However,  in  no 
circumstances  could  the  Earliest  PBGC 
Retirement  Date  determined  under  the 
facts  and  circumstances  be  earlier  than 
the  earliest  annuity  date. 

Examples 

•  .\  plans  normal  retirement  age  is  age  65. 
The  plan  does  net  offer  a  consensual  lump 
sum  or  an  immediate  annuit\  upon 
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separation  before  normal  retirement  age.  The 
Earliest  PBGC  Retirement  Date  for  a 
participant  would  be  the  date  the  participant 
reaches  age  65. 

•  .-V  plan  s  normal  retirement  age  is  age  6.5 
The  plan  specifies  an  early  retirement  age  of 
60  but  offers  an  immediate  annuity  upon 
separation  regardless  of  age  The  Earliest 
PBGC  Retirement  Date  for  a  35-year  old 
participant  would  be  the  date  the  participant 
reaches  age  55,  unless  the  PBGC  determines 
under  the  facts  and  circumstances  that  the 
participant  could  "retire"  for  purposes  of 
ERISA  section  4()44(a)l3)(B)  on  an  earlier 
date,  in  which  case  the  earliest  PBGt] 
retirement  age  would  be  that  earlier  date 

•  A  plan's  normal  retirement  age  is  age  60. 
The  plan  specifies  an  early  retirement  age  of 
30  but  offers  an  immediate  annuity  upon 
separation  regardless  of  age.  The  Earliest 
PBGC  Retirement  Date  for  a  35-year-old 
participant  would  be  the  date  the  participant 
reaches  age  55,  unless  the  PBGC  determines 
under  the  facts  and  circumstances  that  the 
participant  could  retire  for  purposes  of 
ERISA  section  4044(a)(3)(B)  on  an  earlier 
date,  in  which  case  the  Earliest  PBGC 
Retirement  Date  would  be  that  earlier  date. 
For  example,  if  it  were  common  for 
participants  to  retire  at  age  50.  the  PBGC 
could  determine  that  the  Earliest  PBGC 
Retirement  Date  for  the  participant  would  be 
the  date  the  participant  reaches  age  50 

•  .A  plans  normal  retirement  age  is  age  65. 
The  plan  offers  an  immediate  annuity  upon 
separation  regardless  of  age  and  a  fully- 
subsidized  annuity  upon  separation  with  30 
years  of  service.  The  Earliest  PBGC 
Retirement  Date  for  a  35-vear-old  participant 
would  be  the  date  the  participant  reaches  age 
55.  unless  the  PBGC  determines  under  the 
facts  and  circumstances  that  the  participant 
could  retire  for  purposes  of  ERISA  section 
4044(al(3)(B|  on  an  earlier  date,  in  which 
case  the  Earliest  PBGC  Retirement  Date 
would  be  that  earlier  date.  In  this  example, 
the  PBGC  generally  would  determine  under 
the  facts  and  circumstances  that  a  participant 
could  retire  for  purposes  of  ERISA  section 
4044(a)(3)(Bl  on  the  date  the  participant 
becomes  eligible  for  this  "30-and-out  ' 
benefit,  regardless  of  the  participants  age 
leg  .  the  date  a  48-year-old  participant  who 
started  work  at  age  18  completes  30  vears  of 
service).  If  so,  that  date  would  be  the 
participant's  Earliest  PBGC  Retirement  Date 
(if  it  is  before  the  date  the  participant  reac:hes 
age  551 

Application  to  Priority  Category  3 
Benefits 

The  PBGC  would  use  the  Earliest 
PBGC  Retirement  Date  in  determining 
what  benefits  are  in  priority  categor\'  3 
of  ERISA  section  4044.  Under  that 
statutory  provision,  plan  assets  available 
to  pay  benefits  under  a  terminated  plan 
are  allocated  to  various  priority 
categories  ERISA  provides  that  the 
third  priority  category-,  which  comes 
ahead  of  most  guaranteed  benefits, 
consists  of:  (1)  Annuity  benefits  that 
were  in  pay  status  before  the  beginning 
of  the  3-year  peritid  ending  on  the 
termination  date,  and  (2)  annuity 


benefits  that  would  have  been  in  pay 
status  as  of  the  beginning  of  the  three- 
year  period  if  the  participant  had 
"retired"  before  the  beginning  of  that  3- 
year  period. 

The  existing  asset  allocation 
regulation  (part  4044)  describes  the 
second  eligibility  test  for  priority 
category'  3  protection  under  ERISA  as 
"annuity  benefits  that  could  have  been 
in  pay  status  for  participants  who  were 
eligible  to  receive  annuity  benefits " 
before  the  beginning  of  the  3-year 
period.  The  PBGC^s  longstanding 
interpretation  of  this  language  is  that  it 
applies  only  to  those  annuity  benefits 
that  could  have  been  in  pay  status 
before  the  beginning  of  the  3-year  period 
because  the  participant  could  have 
"retired"  within  the  usual  meaning  of 
that  word.  The  PBGC  proposes  to  use 
the  Earliest  PBGC  Retirement  Date  for 
purposes  of  determining  whether  a 
participant  could  have  retired  before  the 
beginning  of  the  3-year  period  and  thus 
meets  the  second  eligibility  test  for 
priority  categorv'  3  protection. 

Applicability:  The  new  definition 
would  apply  to  benefits  in  plans  with 
termination  dates  on  or  after  the 
effective  date  of  the  amendment.  The 
PBGC  will  continue  to  apply  its  existing 
facts  and  circumstances  test  to  benefits 
in  plans  with  termination  dates  before 
the  effective  date  of  the  amendment. 

Application  to  Time  of  Payment 

Another  area  where  the  PBGC 
proposes  to  use  the  Earliest  PBGC 
Retirement  Date  would  be  to  determine 
when  participants  would  first  be  able  to 
receive  retirement  benefits  in  annuity 
form  from  the  PBGC].  Under  new 
§4022.10,  the  PBGC  would  make  these 
benefits  available  (subject  to  the  PBGC's 
rules  for  starting  payment  of  benefits)  to 
a  participant  starting  on  his  or  her 
Earliest  PBGC  Retirement  Date  or,  if 
later,  on  the  plan's  termination  date. 

Applicability:  The  new  rules  would 
apply  to  participants  who  are  not  yet  in 
pay  status  as  of  the  effective  date  of  the 
amendment 

Application  to  Expected  Retirement 
Age  .\ssumption 

Finally,  the  PBCX;  proposes  to  use  the 
Earliest  PBCJC  Retirement  Date  in 
determining  a  participant's  "expected 
retirement  age"  assumption  under  the 
PBGC's  valuation  regulation 
(§«}  4044.55-.57).  Under  the  current 
regulation,  the  expected  retirement  age 
assumption  and,  therefore,  the  value  of 
a  participant's  benefits  for  purposes  of 
ERISA  section  4044  can  depend  on  the 
"earliest  age  at  which  the  participant 
can  retire  under  the  terms  of  the  plan  " 
(see  definition  of  "earliest  retirement 


age  at  valuation  date"  in  29  CFR 
4044.2).  The  PBGC  proposes  to  use  the 
participant's  age  at  his  or  her  Earliest 
PBGC  Retirement  Date  as  the  age  at 
which  the  participant  can  retire  for  this 
purpose. 

Applicability:  The  new  rules  would 
apply  to  benefits  in  plans  with 
termination  dates  on  or  after  the 
effective  date  of  the  amendment.  The 
PBGC  will  continue  to  apply  its  existing 
facts  and  circumstances  test  to  benefits 
in  plans  with  termination  dates  before 
the  effective  date  of  the  amendment. 

Certain  Payments  Owed  Upon  Death 

When  a  participant  dies,  the  PBGC 
occasionally  may  have  paid  too  much  of 
the  benefit  or  too  little  of  the  benefit  that 
was  due  the  participant  during  the 
participant's  life.  If  the  PBGC  paid  too 
much,  there  is  an  overpayment  owed  to 
the  PBGC  at  the  time  of  the  participant's 
death.  If  the  PBGC  paid  too  little,  there 
is  an  underpayment  owed  to  the 
participant  at  the  time  of  the 
participant's  death.  In  either  case,  the 
PBGC  needs  to  determine  not  only  the 
amount  of  the  overpayment  or 
underpayment,  but  the  person(s)  it  will 
seek  to  collect  from  or  will  pay. 

For  simplicity,  this  discussion  refers 
to  benefits  the  PBGC  owes  to  a 
participant  at  the  time  of  the 
participant's  death.  However,  it  applies 
equally  to  benefits  the  PBGC  owes  to 
any  other  person  at  the  time  of  that 
person's  death,  such  as  a  beneficiary  of 
a  deceased  participant  or  an  alternate 
payee. 

Where  There  Is  a  Surviving  Designated 
Beneficiary  To  Receive  Future  Annuity 
Payments 

The  proposed  amendment  clarifies 
that,  under  the  PBGC's  recoupment  and 
reimbursement  regulation  (subpart  E  of 
part  4022),  the  PBGC  will  recoup  any 
overpayment  to  the  participant  from  the 
person  who  is  receiving  survivor 
benefits  under  any  joint-and-survivor  or 
other  annuity  form  under  which 
payments  may  continue  after  the 
participant's  death.  It  similarly  clarifies 
that  the  PBGC  will  pay  any 
underpayment  due  the  participant  to 
that  same  person. 

Where  There  Is  No  Surviving 
Designated  Beneficiary  To  Receive 
Future  Annuity  Payments 

Under  the  PBGC's  current  policy,  if 
the  PBGC  owes  benefits  to  a  participant 
at  the  time  of  the  participant's  death  and 
the  benefit  is  not  in  the  form  of  a  joint- 
and-survivor  or  other  annuity  under 
which  payments  may  continue  after  the 
participant's  death  or,  although  the 
benefit  is  in  such  a  form,  the  person 
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designated  to  receive  survivor  benefits 
predeceased  the  participant,  the  PBGC 
pays  the  person(s)  designated  with  the 
PBGC  or  by  or  under  the  plan  to  receive 
benefits  owed  to  a  participant  at  the 
time  of  the  participant's  death.  If  there 
is  no  such  designation,  the  PBGC 
generally  pays  those  benefits  to  the 
participant's  estate. 

Issuing  checks  to  estates  has  created 
difficulties  for  families  of  deceased 
participants  and  has  complicated  the 
PBGC's  efforts  to  distribute  benefits 
owed  to  a  deceased  participant.  The 
PBGC  has  found  that,  in  most  cases,  the 
participant  has  no  open  estate,  usually 
because  no  estate  was  probated  but 
occasionally  because  the  estate  was 
closed  by  the  time  the  PBGC  learns  of 
the  death  and  determines  the  sunount  of 
the  underpayment. 

To  address  these  difficulties,  the 
PBGC  is  proposing  to  add  new  rules  to 
its  benefit  payment  regulation  (Part 
4022)  to  govern  who  will  receive 
benefits  owed  to  a  deceased  participant 
where  the  benefit  is  not  in  the  form  of 
a  joint-and-survivor  or  other  annuity 
under  which  payments  may  continue 
after  the  participant's  death  or,  although 
the  benefit  is  in  such  a  form,  the  person 
the  participant  designated  as  a 
beneficiary  to  receive  survivor  benefits 
predeceased  the  participant.  The  new 
rules  would  apply  to  participant  deaths 
on  or  after  the  date  the  PBGC  becomes 
trustee  of  the  participant's  plan.  They 
would  also  apply  to  benefits  owed  to 
participants  who  die  before  the 
trusteeship  date  if  the  plan 
administrator  has  not  yet  paid  those 
benefits. 

Under  new  Subpart  F,  the  PBGC 
would  pay  those  benefits  to  the 
person(s)  the  participant  designates 
with  the  PBGC  to  receive  those  benefits 
or — if  the  participant  dies  within  180 
days  after  the  PBGC  becomes  trustee  of 
the  participant's  plan  and  has  not  made 
a  designation  with  the  PBGC — the 
person(s)  designated  by  or  under  the 
plan.  In  all  other  cases,  the  PBGC  would 
pay  those  benefits  to  the  person(s) 
surviving  the  participant  in  the 
following  order:  spouse,  children, 
parents,  estate,  and  next  of  kin. 

The  proposed  order  of  payment 
generally  follows  the  order  of  payment 
for  death  benefits  used  by  the  Thrift 
Savings  Plan  (TSP),  the  retirement 
savings  plan  for  federal  employees  (see 
5  use  8433(e)  and  8424(d)  and  5  CFR 
part  1651).  However,  the  PBGC  would 
not  be  adopting  the  TSP  rules;  rather  it 
would  be  establishing  its  own  order-of- 
payment  rules  and  therefore  would  be 
making  its  own  interpretations  of  those 
rules.  The  PBGC  notes  that  the  proposed 
order  of  payment  generally  conforms  to 


state  intestate  law  and  believes,  based 
on  its  experience,  that  it  is  also 
generally  consistent  with  typical 
participant  designations  under  a  plan  or 
will.  The  PBGC  also  expects  that  the 
benefit  amounts  that  would  be  subject  to 
the  proposed  order  of  payment  will  in 
most  cases  be  relatively  small. 

The  PBGC  intends  to  provide  a  form 
that  a  participant  could  use  to  designate 
the  person(s)  to  receive  benefits  owed  to 
the  participant  at  the  time  of  the 
participant's  death,  A  participant  would 
be  able  to  designate  with  the  PBGC  at 
any  time  on  or  after  the  date  of 
trusteeship.  The  PBGC  intends  to 
provide  the  form  as  soon  as  practicable 
after  trusteeship  and  make  information 
about  it  available  in  newsletters  to 
participants. 

Certain-and-Continuous  and  Similar 
Benefits 

The  proposed  amendment  also 
addresses  situations  involving  annuity 
forms  that  promise  that,  regardless  of  a 
participant's  death,  there  will  be 
payments  for  a  certain  period  of  time 
(e.g.,  a  cfirtain-and-continuous  annuity) 
or  until  a  certain  amount  is  paid  [e.g., 
a  cash-refund  annuity  or  installment- 
refund  annuity).  If  a  person  dies  before 
receiving  all  required  payments  and 
there  is  no  surviving  beneficiary 
designated  to  receive  those  payments, 
the  PBGC  would  follow  the  same  order- 
of-payment  rules  as  for  a  deceased 
participant  to  whom  the  PBGC  owes 
benefits  at  the  time  of  death. 

Under  its  existing  regulation,  the 
PBGC  may  pay  any  annuity  benefits 
payable  to  an  estate  in  a  single 
installment  if  the  estate  so  elects;  the 
PBGC  discoimts  the  annuity  payments 
using  the  immediate  interest  rate  it  uses 
to  calculate  lump  sums.  The  PBGC 
proposes  instead  to  use  the  federal  mid- 
term rate.  This  change  is  consistent  with 
the  PBGC's  change  ft-om  the  immediate 
interest  rate  to  the  federal  mid-term  rate 
for  crediting  interest  for  future  periods 
on  net  underpayments  of  benefits  under 
its  recoupment  and  reimbursement 
regulation  (63  Fed,  Reg,  29,353  (May  29. 
1998)). 

Applicability 

The  new  rules  would  apply  in  the 
case  of  any  death  on  or  after  the 
effective  date  of  the  amendment.  For 
deaths  before  the  effective  date  of  the 
amendment,  the  PBGC  would  continue 
to  follow  its  current  rules. 

Entitlement  Conditions  Met  on 
Termination  Date 

Under  the  existing  benefit  payment 
regulation  (part  4022),  entitlement  to 
benefits  often  depends  on  whether 


certain  conditions  have  been  met  before 
the  plan's  termination  date.  The  PBGC 
proposes  to  amend  the  regulation  to 
provide  for  entitlement  also  where  plan 
conditions  relating  to  age,  length  of 
service,  disability,  or  death  are  met  on 
the  plan's  termination  date.  Under  the 
existing  regulation,  the  PBGC  may  find 
entitlement  in  such  circumstances  by 
exercising  its  discretion  under 
§  4022, 4(h)  and  has  done  so  i.i  a  number 
of  cases.  Because  there  is  virtually  no 
risk  of  abuse  resulting  from 
manipulation  of  these  events,  the  PBGC 
is  amending  the  regulation  to  provide 
for  entitlement  in  all  such  cases. 

The  PBGC  also  proposes  to  make 
several  related  changes  so  that  other 
determinations  affecting  guaranteed 
benefits  take  into  account  conditions 
through  and  including  a  plan's 
termination  date:  (1)  An  annuity 
payable  under  the  terms  of  the  plan  on 
account  of  the  total  and  permanent 
disability  of  a  participant  will  be 
considered  to  be  a  "pension  benefit" 
(and  thus  eligible  to  be  guaranteed)  in 
the  case  of  a  disability  that  began  on  or 
before  the  plan's  termination  date;  (2)  in 
applying  the  "accrued-at-normal" 
limitation  (i.e.,  the  limitation  on 
guaranteed  benefits  to  the  dollar  amount 
payable  as  a  straight-life  annuity 
commencing  at  normal  retirement  age), 
the  PBGC  will  take  into  account  a 
participant's  credited  service  through 
and  including  the  plan's  termination 
date;  and  (3)  the  accrued-at-normal 
limitation  will  not  apply  to  a  survivor 
benefit  payable  as  an  annuity  on 
account  of  the  death  of  a  participant  that 
occurred  before  the  participant  retired 
and  on  or  before  the  plan's  termmation 
date. 

Applicability 

The  new  rules  would  apply  to 
benefits  in  any  plan  with  a  termination 
date  on  or  after  the  effective  date  of  the 
amendment.  For  benefits  in  plans  with 
termination  dates  before  the  effective 
date  of  the  amendment,  the  PBGC 
would  continue  to  follow  its  current 
rules. 

Aggregate  Limits  on  Guaranteed 
Benefits 

The  PBGC  proposes  to  amend  its 
regulation  on  Aggregate  Limits  on 
Guaranteed  Benefits  (part  4022B).  Under 
the  current  regulation,  the  PBGC 
aggregates  benefits  when  applying  the 
limitation  on  guaranteed  benefits  in 
§  4022.22(b)  in  three  ways:  (1)  It 
aggregates  a  person's  benefits  under  two 
or  more  plans,  (2)  it  aggregates  a 
person's  benefits  with  respect  to  two  or 
more  participants,  and  (3)  it  aggregates 
benefits  with  respect  to  one  participant 
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when  more  than  one  person  is  entitled 
to  rec;eive  a  benefit  with  respect  to  that 
participant. 

Under  this  amendment  the  PBGC 
would  not  aggregate  benefits  with 
respect  to  two  or  more  participants  (the 
second  type  of  aggregation  in  the 
previous  paragraph)  when  applying  this 
limitation.  For  example,  suppose  a 
participant  is  entitled  to  a  S2.500 
monthly  benefit  in  her  own  right  and 
another  SI. 000  survivor  benefit  with 
respect  to  her  deceased  husband  who 
was  covered  under  the  same  plan  (or 
another  PBGC-trusteed  plan).  Assume 
for  simplicity  the  maximum 
guaranteeable  monthly  benefit  is  S3. 000. 
Under  the  current  rule,  the  participant's 
total  benefit  would  be  limited  to  a 
monthly  benefit  of  S3. 000.  Under  the 
amendment,  the  participant  would  be 
entitled  to  the  full  S3, .500  benefit. 

(Under  ^  4022.22  of  this  chapter,  the 
PBGC  will  continue  to  aggregate  benefits 
with  respect  to  one  participant  when 
more  than  one  person  is  entitled  to 
receive  a  benefit  with  respect  to  that 
participant.) 

Applicability 

The  new  rules  would  apply  to  benefit 
determinations  that  become  effective  on 
or  after  the  effective  date  of  the  final 
rule. 

Miscellaneous 

The  amendment  also  makes 
conforming,  clarifying,  and  editorial 
changes  to  the  existing  regulations.  For 
example,  the  amendment  clarifies  that: 

•  For  purposes  of  phasing  in  tht-  guarantee 
of  benefit  increases,  each  complete  12-month 
period  ending  on  or  before  the  termination 
date  during  which  such  benefit  increase  wa.s 
in  effect  constitutes  a  year.  The  amendment 
makes  similar  (  onforming  changes  to  the 
rules  governing  what  benefits  are  in  priority 
(;ategor\   3. 

•  In  determining  whether  it  may  pay  a 
benefit  in  a  lump  sum.  the  PBGC  mav  apply 
•  he  S.T.OOO  threshold  to  an  estimated  benefit 
and,  m  i  ertain  circumstances,  to  a  portion  of 
-1  ijenefit  that  rf'mains  tn  be  paid 

Paperwork  Reduction  Act 

The  PBGC  is  submitting  the 
information  requirements  contained  in 
this  proposed  rule  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995.  Persons  may 
obtain  copies  of  the  PBGC's  request  free 
of  charge  by  contacting  the  PBGC! 
Communications  and  Public  Affairs 
Department,  suite  240,  1200  K  Street. 
N\V,,  Washington.  DC  20005.  202-326- 
4020. 

The  proposed  rule  makes  clear  that 
the  PBGC  is  not  required  to  accept  any 
application  for  benefits  not  made  in 


accordance  with  its  forms  and 
instructions.  The  existing  benefit 
application  forms  and  instructions  were 
approved  through  November  30,  2002. 
under  control  number  1212-0055 
(Locating  and  Paving  Participants).  The 
PBGC  has  made  changes  (related  to  the 
proposed  rule)  in  the  existing  forms  and 
instruc:tions. 

The  PBGC  needs  the  information 
required  to  be  submitted  to  enable  it  to 
pay  benefits  to  participants  and 
beneficiaries  in  plans  covered  by  the 
PBGC  insurance  program 

The  PBGC,  estimates  that  71.250 
benefit  application  or  information  forms 
will  be  filed  annually  by  individuals 
entitled  to  benefits  from  the  PBGC  and 
that  the  associated  burden  is  46.250 
hours  (an  average  of  slightly  less  than  40 
minutes  per  individual)  and  $24,225, 
The  PBGC  further  estimates  that  5,500 
individuals  annually  will  provide  the 
PBCiC  with  identifying  information  as 
part  of  an  initial  contact  under  the 
PBGC's  Pension  Search  program  and 
that  the  associated  burden  is  1,500 
hours  (an  average  of  about  15  minutes 
per  individual)  and  SI, 020.  Thus,  the 
total  estimated  annual  burden 
associated  with  this  collection  of 
information  is  47.750  hours  and 
525,245. 

Comments  on  the  paperwork 
provisions  under  this  proposed  rule 
should  be  mailed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the  Pension 
Benefit  Guaranty  (Corporation, 
Washington,  DC  20503.  Comments  may 
address  (among  other  things) — 

•  Whether  the  proposed  ( oiler  tion  of 
mtorniation  is  needed  lor  the  proper 
performance  of  the  PBCiC's  functions  and 
will  have  practical  utility: 

•  The  accuracy  of  the  PBGC's  estimate  of 
the  burden  of  the  proposed  collection  of 
information.  in(  hiding  the  validity  of  the 
inethiiddlogv  and  assumptions  used; 

•  KnhdiK  ement  of  the  quality,  utility,  and 
clarilN  of  the  information  to  be  collected:  and 

•  MiMiini/ing  the  burden  of  the  collection 
of  inforiiicition  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or  other 
tei:hnological  collection  techniques  or  other 
forms  of  information  technology,  e.g.. 
perniittuig  electroni(  submission  of 
responses. 

Compliance  With  Rulemaking 
Guidelines 

The  PBGC  has  determined  that  this 
action  is  not  a  'significant  regulatory 
action  "  under  the  criteria  set  forth  in 
E.xecutive  Order  12866. 

The  PBGC  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule  would  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Virtually  all  of  the  changes  in  the 
proposed  rule  would  affect  only  the 
PBGC  and  persons  who  receive  benefits 
from  the  PBGC.  The  only  change  that 
could  affect  small  entities  is  the 
proposed  application  of  the  Earliest 
PBGC  Retirement  Date  to  the  "expected 
retirement  age"  assumption  under  the 
PBGC's  valuation  regulation.  Although 
this  change  potentially  could  affect 
employer  liability,  in  most  cases,  the 
results  of  a  valuation  would  match  the 
results  under  the  PBGC's  current 
regulation.  In  those  cases  where  the 
valuation  results  would  not  match,  the 
differences  generally  would  not  be 
significant.  Thus,  the  change  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  entities  of  any 
size.  Accordingly,  sections  603  and  604 
of  the  Regulatory'  Flexibility  Act  do  not 
apply. 

List  of  Subjects  in  29  CFR  Parts  4022, 
4022B,  and  4044 

Pension  insurance.  Pensions. 

For  the  reasons  set  forth  above,  the 
PBGC  proposes  to  amend  parts  4022, 
4022B,  and  4044  of  29  CFR  chapter  LX 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  Part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S  C.  1302.  1322.  1322b, 

Ki41|c](3)(b].  and  1344. 

§4022.4    [Amended] 

2.  Amend  paragraph  (a)(3)  of  §4022.4 
by  adding  the  words  "(or,  in  the  case  of 
a  requirement  that  a  participant  attain  a 
particular  age,  earn  a  particular  amount 
of  service,  become  disabled,  or  die,  on 
or  before  the  termination  date)"  after  the 
words  "Except  for  a  benefit  described  in 
paragraph  {a)(2)  of  this  section,  before 
the  termination  date",  and  the  words 

"(or,  in  the  case  of  a  requirement  that  a 
participant  attain  a  particular  age,  earn 
a  particular  amount  of  service,  become 
disabled,  or  die,  prior  to  or  on  such 
date)"  after  the  words  "the  right  to 
receive  the  benefit  prior  to  such  date". 

§4022.6    [Amended] 

3.  Amend  paragraph  (a)  of  §  4022.6  by 
adding  the  words  "on  or"  before  the 
words  "before  the  termination  date". 

§4022.7    [Amended] 

4.  Amend  §4022.7  by  revising 
paragraphs  (b)(l)(i).  (b)(l)(ii).  (b)(l)(iv). 
and  (d),  cmd  republishing  the 
introductory  text  of  paragraph  (b)(1)  to 
read  as  follows: 
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(b)(1)  Payment  in  lump  sum. 
Notwithstanding  paragraph  (a)  of  this 
section: 

(i)  In  general.  If  the  lump  sum  value 
of  a  benefit  (or  of  an  estimated  benefit) 
payable  by  the  PBGC  is  $5,000  or  less 
and  the  benefit  is  not  yet  in  pay  status, 
the  benefit  (or  estimated  benefit)  may  be 
paid  in  a  lump  sum. 

(ii)  Annuity  option.  If  the  PBGC 
would  otherwise  make  a  lump  sum 
payment  in  accordance  with  paragraphs 
(b)(l){i)  and  the  monthly  benefit  (or  die 
estimated  monthly  benefit)  is  equal  to  or 
greater  than  $25  (at  normal  retirement 
age  and  in  the  normal  form  for  an 
unmarried  participant),  the  PBGC  will 
provide  the  option  to  receive  the  benefit 
in  the  form  of  an  annuity. 

(iii)  Election  ofQPSA  lump  sum.  If 
the  lump  sum  value  of  a  qualified 
preretirement  survivor  annuity  (or  of  an 
estimated  qualified  preretirement 
survivor  annuity)  is  $5,000  or  less,  the 
benefit  is  not  yet  in  pay  status,  and  the 
participant  dies  after  the  termination 
date,  the  benefit  (or  estimated  benefit) 
may  be  paid  in  a  lump  sum  if  so  elected 
by  the  surviving  spouse. 

(iv)  Payments  to  estates.  The  PBGC 
may  pay  any  annuity  payments  payable 
to  an  estate  in  a  single  installment 
without  regard  to  the  threshold  in 
paragraph  {b)(l)(i)  of  this  section  if  so 
elected  by  the  estate.  The  PBGC  will 
discount  the  annuity  payments  using 
the  federal  mid-term  rate  (as  determined 
bv  the  Secretary  of  the  Treasury 
pursuant  to  section  1274(d)(l)(C)(ii)  of 
the  Code)  applicable  for  the  month  the 
participant  died  based  on  monthly 
compounding. 
***** 

(d)  Determination  of  lump  sum 
amount.  For  purposes  of  paragraph 
(b)(1)  of  this  section — 

(1)  Benefits  disregarded.  In 
determining  whether  the  lump-sum 
value  of  a  benefit  is  $5,000  or  less,  the 
PBGC  may  disregard  the  value  of  any 
benefits  the  plan  or  the  PBGC 
previously  paid  in  lump-sum  formxir 
the  plan  paid  by  purchasing  an  annuity 
contract,  the  value  of  any  benefits 
returned  under  paragraph  (b)(2)  of  this 
section,  and  the  value  of  any  benefits 
the  PBGC  has  not  yet  determined  under 
section  4022(c)  of  ERISA. 

(2)  Actuarial  assumptions.  The  PBGC 
will  calculate  the  lump  sum  value  of  a 
benefit  by  valuing  the  monthly  annuity 
benefits  payable  in  the  form  determined 
under  §  4044.51(a)  of  this  chapter  and 
commencing  at  the  time  determined 
under  §  4044.51(b)  of  this  chapter.  The 
actuarial  assumptions  used  will  be  those 
described  in  §4044.52.  except  that — 


(i)  Loading  for  expenses.  There  will  be 
no  adjustment  to  reflect  the  loading  for 
expenses; 

(ii)  Mortality  rates  and  interest 
assumptions.  The  mortality  rates  in 
appendix  A  to  this  part  and  the  interest 
assumptions  in  appendix  B  to  this  part 
will  apply;  and 

(iii)  Date  for  determining  lump  sum 
value.  The  date  as  of  which  a  lump  sum 
value  is  calculated  is  the  termination 
date,  except  that  in  the  case  of  a 
subsequent  insufficiency  it  is  the  date 
described  in  section  4062(b)(1)(B)  of 
ERISA. 

5.  Add  §4022.8  to  read  as  follows: 

§  4022.8    Form  of  payment. 

(a)  In  general.  This  section  applies 
where  benefits  are  not  already  in  pay 
status.  Except  as  provided  in  §4022.7 
(relating  to  the  payment  of  lump  sums). 
the  PBGC  will  pay  benefits— 

(1)  In  the  automatic  PBGC  form 
described  in  paragraph  (b)  of  this 
section;  or 

(2)  If  an  optional  PBGC  form 
described  in  paragraph  (c)  of  this 
section  is  elected,  in  that  optional  form. 

(b)  Automatic  PBGC  form. 

(1)  Married  participants.  The 
automatic  PBGC  form  with  respect  to  a 
participant  who  is  married  at  the  time 
the  benefit  enters  pay  status  is  the  form 
a  married  participant  would  be  entitled 
to  receive  from  the  plan  in  the  absence 
of  an  election. 

(2)  Unmarried  participants.  The 
automatic  PBGC  form  with  respect  to  a 
participant  who  is  unmarried  at  the  time 
the  benefit  enters  pay  status  is  the  form 
an  unmarried  person  would  be  entitled 
to  receive  from  the  plan  in  the  absence 
of  an  election. 

(3)  QPSA  beneficiaries.  The  automatic 
PBGC  form  with  respect  to  the  spouse 
of  a  married  participant  in  a  plan  with 

a  termination  date  on  or  after  August  23. 
1984,  who  dies  before  beginning  to 
receive  benefits  from  the  PBGC  is  the 
qualified  preretirement  survivor  annuity 
such  a  spouse  would  be  entitled  to 
receive  from  the  plan  in  the  absence  of 
an  election.  The  PBGC  will  not  charge 
the  participant  or  beneficiary  for  this 
survivor  benefit  coverage  for  the  time 
period  beginning  on  the  plan's 
termination  date  (regardless  of  whether 
the  plan  would  have  charged). 

(4)  Alternate  payees.  The  automatic 
PBGC  form  with  respect  to  an  alternate 
payee  with  a  separate  interest  under  a 
qualified  domestic  relations  order  is  the 
form  an  unmarried  participant  would  be 
entitled  to  receive  ft-om  the  plan  in  the 
absence  of  an  election. 

(c)  PBGC  optional  forms. 

(1)  Participant  and  beneficiary 
elections.  A  participant  may  elect  any 


optional  form  described  in  paragraph 
(c)(4)  or  (c)(5)  of  this  section.  A 
benefician'  of  a  participant  who  dies 
before  entering  pay  status  or  an  alternate 
payee  with  a  separate  interest  under  a 
qualified  domestic  relations  order  may 
elect  any  optional  form  described  in 
paragraph  (c)(4)  of  this  section.  Once  a 
benefit  is  in  pay  status,  the  benefit  form 
cannot  be  changed. 

(2)  Permitted  designees.  A  participant 
or  beneficiary',  whether  married  or 
unmarried,  who  elects  an  optional  form 
with  a  survivor  feature  (e.g..  a  5-year 
certain-and-continuous  annuity  or  a 
joint-and-50% -survivor  annuity)  may 
designate  a  non-spouse  beneficiary  • 
receive  survivor  benefits.  A  non-sp      ;e 
beneficiary  under  an  optional  joint  ule 
form  must  be  a  natural  person. 

(3)  Spousal  consent.  In  the  case  of  a 
participant  who  is  married  at  the  time 
he  or  she  enters  pay  status,  the  election 
of  an  optional  form  or  designation  of  a 
non-spouse  beneficiary  is  valid  only  if 
the  participant's  spouse  consents  in 
writing. 

(4)  Permitted  optional  single-life 
forms.  The  PBGC  may  offer  benefits  in 
the  following  single-life  forms: 

(i)  A  straight-life  annuity; 

(ii)  A  5-vear  certain-and-continuous 
annuity; 

(iii)  A  10-year  certain-and-continuous 
annuity:  and 

(iv)  A  15-year  certain-and-continuous 
annuity. 

(5)  Permitted  joint-life  forms.  The 
PBGC  may  offer  benefits  in  the 
following  joint-life  forms: 

(i)  A  joint-and-50%-survivor  annuity; 

(ii)  A  joint-and-50%-survivor-"pop- 
up"  annuity  [i.e..  where  the 
participant's  benefit  "pops  up"  to  the 
unreduced  level  if  the  beneficiary  dies 
first): 

(iii)  A  joint-and-75%-survivor 
annuity:  and 

(iv)  A  joint-and-100%-survivor 
annuity. 

(6)  Determination  of  benefit  amount: 
starting  benefit.  To  determine  the 
amount  of  the  benefit  in  a  PBGC 
optional  form — 

(i)  Single-life  forms.  In  the  case  of  a 
PBGC  optional  form  under  paragraph 
(c)(4)  of  this  section,  the  PBGC  will  first 
determine  the  amount  of  the  benefit  in 
the  form  the  plan  would  pay  to  an 
unmarried  participant  in  the  absence  of 
an  election:  and 

(ii)  Joint-life  forms.  In  the  case  of  a 
PBGC  optional  form  under  paragraph 
(c)(5)  of  this  section,  the  PBGC  will  first 
determine  the  amount  of  the  benefit  in 
the  form  the  plan  would  pay  to  a 
married  participant  in  the  absence  of  an 
election.  For  this  purpose,  the  PBGC 
will  treat  a  participant  who  designates 
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a  non-spouse  beneficiary  as  being 
married  to  a  person  who  is  the  same  age 
as  that  non-spouse  beneficiary. 

(7)  Determination  of  benefit  amount: 
conversion  factors.  The  PBGC  will 
convert  the  benefit  amount  determined 
under  paragraph  (c)(6)  of  this  section  to 
the  optional  form  elected,  using  PBGC 
factors  based  on — 

(i)  Mortality.  Unisex  mortality  rales 
that  are  a  fixed  blend  of  ,50  percent  of 
the  male  mortality  rates  and  50  percent 
of  the  female  mortality  rates  from  the 
1983  Group  Annuity  Mortality  Table  ds 
prescribed  in  Rev  Rul.  95-6.  1995-1 
C.B.  80  (Internal  Revenue  Service 
Cumulative  Bulletins  are  available  from 
the  Superintendent  of  Documents. 
Government  Printing  Office. 
Washington  DC  20402);  and 

(ii)  Interest  \n  interest  rate  of  six 
percent. 

(8)  Incidental  benefits.  The  PBGC  will 
not  pay  a  PBGC  optional  form  with  a 
death  benefit  (eg.,  a  joint-and-.50%- 
surv'ivor  annuitvl  unless  the  death 
benefit  would  be  an  "incidental  death 
benefit"  under  26  CFR  1.401-l(b)(l)(i) 
If  the  death  benefit  would  not  be  an 
"incidental  death  benefit."  the  PBGC 
may  instead  offer  a  modified  version  of 
the  optional  form  under  which  the 
death  benefit  would  be  an  "incidental 
death  benefit." 

(d)  PBGC  discretion  The  PBGC  may 
make  other  optional  annuity  forms 
available  subject  to  the  rules  in 
paragraph  (c)  of  this  section. 

6.  Add  §4022.9  to  read  as  follows: 

§4022.9    Time  of  payment:  benefit 
applications. 

(a)  Time  of  payment.  A  participant 
mav  start  receiving  an  annuitv  benefit 
from  the  PBGC  (subject  to  the  PBGC's 
rules  for  starting  benefit  payments)  on 
his  or  her  Earliest  PBGC  Retirement 
Date  as  determined  under  t»  4044. 1  .i(b| 
or.  if  later,  the  plan's  termination  date. 

(b)  Benefit  applications.  The  PBGC'  is 
not  required  to  accept  any  applicatinn 
for  benefits  not  made  in  accordance 
with  its  forms  and  instructions. 

§4022.21     [Amended] 

7.  Amend  §4022.21  as  follows: 

a.  In  paragraph  (a)(2)(i).  remove  the 
words  "before  the  plan  terminates  and 
before  the  participant  retired  "  and  aild 
in  their  place  the  words  "on  or  before 
the  plan's  termination  date  and  before 
the  participant  retired  "; 

b  Amend  paragraph  (d)  by  removing 
the  words  "benefit  payable  to  other  than 
natural  persons,  or  a  trust  or  estate  "  and 
adding  in  their  place  the  words  "joint 
life  annuity  benefit  except  if  it  is 
payable  to  or" 


§  4022.25    Five-year  phase-in  of  benefit 
guarantee  for  participants  other  than 
substantial  owners. 

8.  Amend  §4022.25  by  revising 
paragraphs  (c)  and  (d)  as  follows: 

***** 

(c)  Computation  of  years.  In 
computing  the  number  of  vears  a  benefit 
increase  has  bt>en  in  effect,  each 
complete  12-month  period  ending  on  or 
before  the  termination  date  during 
which  such  benefit  increase  was  in 
effect  constitutes  one  year. 

(d)  Multiple  benefit  increases.  In 
applying  the  formula  contained  in 
paragraph  (b)  of  this  section,  multiple 
benefit  increases  within  any  12-month 
period  ending  on  or  before  the 
ti'rmination  date  and  calculated  from 
that  date  are  aggregated  and  treated  as 
one  benefit  increase 
***** 

9.  Add  paragraph  (d)  to  §4022.81  to 
read  as  follows: 

§4022.81     General  rules. 

***** 

(d)  Death  of  participant. 

(1 1  Benefit  overpayments.  If  the  PBGC 
determines  that,  at  the  time  of  a 
participant's  death,  there  was  a  net 
overpayment  to  the  participant,  and  the 
benefit  is  in  the  form  of  a  joint-and- 
survivor  or  other  annuity  under  which 
payments  may  continue  after  the 
participant's  death,  the  PBGC,  in 
accordance  with  paragraph  (a)  of  this 
section,  will  recoup  the  overpavment 
from  the  person  who  is  receiving 
survivor  benefits. 

(2)  Benefit  underpayments.  If  the 
PBGC  determines  that,  at  the  time  of  a 
participant's  death,  there  was  a  net 
underpayment  to  the  participant — 

(i)  Surxiving  designated  beneficiary  to 
receive  future  annuity  poyTvents.  If  the 
benefit  is  in  the  form  of  a  joint-and- 
survivor  or  other  annuity  under  which 
payments  may  continue  after  the 
participant's  death,  the  PBGC  will  pay 
the  underpayment  to  the  person  who  is 
receiving  survivor  benefits. 

(ii)  No  sur\iving  designated 
beneficiary  to  receive  future  annuity 
payments  If  the  benefit  is  not  in  the 
form  of  a  joint-and-survivor  or  other 
annuity  under  which  payments  may 
continue  after  the  participant's  death  or. 
although  the  benefit  is  in  such  a  form, 
there  is  no  person  designated  to  receive 
survivor  benefits  or  the  person 
designated  to  receive  survivor  benefits 
predeceased  the;  participant,  the  PBGC 
will  pay  the  underpayment  to  the 
person  determined  under  the  rules  in 
subpart  F  of  this  part. 

10.  Add  subpart  F  to  part  4022  to  read 
as  follows: 


Subpart  F — Certain  Payments  Due 
Upon  Death 

Sec. 

4022.91  When  do  these  rules  apply? 

4022.92  What  definitions  do  I  need  to  know 
for  these  rulesy 

4022. 93  Who  will  get  benefits  the  PBGC 
may  owe  me  at  the  time  of  mv  death? 

4022.94  What  are  the  PBGCs  rules  on 
designating  a  person  to  gel  benefits  the 
PBGC  may  owe  me  at  the  time  of  mv 
death? 

4022.9.5     Whom  does  the  PBGC  pav  when 
payments  under  certain-and-continuous 
and  similar  annuities  are  owed  upon  a 
person's  death? 

§  4022.91    When  do  these  rules  apply? 

(a)  Benefits  we  may  owe  you  at  the 
time  of  your  death. 

(1)  Timing.  These  rules  apply  if  vou 
di(^- 

(i)  On  or  after  the  date  we  take  over 
your  plan  (as  trustee);  or 

(ii)  Before  the  date  we  take  over  your 
plan,  to  the  extent  that,  by  that  date,  the 
plan  administrator  has  not  paid  all 
benefits  owed  to  you  at  the  time  of  your 
death. 

(2)  Types  of  benefits.  These  rules 
apply  to  any  benefits  we  may  owe  you 
at  the  time  of  your  death,  such  as  a 
payment  of  a  lump-sum  benefit  that  we 
calculated  as  of  your  plan's  termination 
date  but  had  not  yet  paid  you  or  a 
correction  for  monthly  underpayments. 

(3)  Benefit  form.  These  rules  apply  if 
your  benefit  is  not  in  the  form  of  a  joint- 
and-survivor  or  other  annuity  under 
which  payments  may  continue  after 
your  death  or,  although  your  benefit  is 
in  that  form,  the  person  you  designated 
to  receive  those  payments  died  before 
you.  (If  any  part  of  your  benefit  is  in  that 
form,  and  the  person  you  designated  to 
receive  those  payments  survives  you, 
we  will  make  up  any  underpayment  to 
you  at  the  time  of  your  death  by  paying 
it  to  that  person,  under  the  rule  in 
§4022.81(d){2)(i)  of  this  part.) 

(4)  Effect  of  plan  or  will.  These  rules 
apply  regardless  of  any  contrary 
provision  in  a  plan  or  will. 

(b)  Certain-and-continuous  and 
similar  payments.  These  rules  also 
apply  in  certain  circumstances  to 
payments  we  owe  when  a  person  dies 
without  having  received  all  required 
payments  under  a  "certain-and- 
continuous"  or  similar  form  of  annuity. 
See  §4022.95, 

§  4022.92    What  definitions  do  I  need  to 
know  for  these  rules? 

You  need  to  know  three  definitions 
from  §4001.2  of  this  chapter  (PBGC, 
person,  and  plan)  and  the  following 
definitions: 

"We"  means  the  PBGC. 
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"You"  means  the  person  to  whom  we 
may  owe  benefits  at  the  time  of  death. 

§  4022.93    Who  will  get  benefits  the  PBGC 
may  owe  me  at  the  time  of  my  death? 

(a)  In  general.  Except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section 
(which  explain  what  happens  if  you  die 
before  the  date  we  take  over  your  plan 
or  within  180  days  after  the  date  we  take 
over  your  plan),  we  will  pay  any 
benefits  we  owe  you  at  the  time  of  your 
death  to  the  person(s)  siu^iving  you  in 
the  following  order — 

(1)  Designee  with  the  PBGC.  The 
person(s)  you  designated  with  us  to  get 
any  benefits  we  may  owe  you  at  the 
time  of  your  death.  See  §4022.94  for 
information  on  designating  with  us. 

(2)  Spouse.  Your  spouse.  We  will 
consider  a  person  to  whom  you  are 
married  to  be  your  spouse  even  if  you 
and  that  person  are  separated,  unless  a 
decree  of  divorce  or  annulment  has  been 
entered  in  a  court. 

(3)  Children.  Your  children  and 
descendants  of  your  deceased  children. 
A  child  iprjudes  an  adopted  child.  If 
one  of  your  children  dies  before  you, 
any  descendants  of  that  deceased  child 
at  the  same  level  will  equally  divide 
that  deceased  child's  share. 

(4)  Pareiits.  Your  parents.  A  parent 
includes  an  adoptive  parent. 

(5)  Estate.  Your  estate,  provided  yovu 
estate  is  open  and  there  is  an  executor 
or  administrator  of  your  estate  at  the 
time  we  pay  those  benefits. 

(6)  Next  of  kin.  Your  next  of  kin, 

(b)  Pre-trusteeship  deaths.  If  you  die 
before  the  date  we  take  over  your  plan 
and,  by  that  date,  the  plan  administrator 
has  not  paid  all  benefits  owed  to  you  at 
the  time  of  your  death,  we  will  pay  any 
benefits  we  owe  you  at  the  time  of  your 
death  to  the  person(s)  designated  by  or 
under  the  plan  to  get  those  benefits 
(provided  the  designation  clearly 
applies  to  those  benefits).  If  there  is  no 
such  designation,  we  will  pay  those 
benefits  to  yoiu  spouse,  children, 
parents,  estate,  or  next  of  kin  under  the 
rules  in  paragraphs  (a)(2)  through  (a)(6) 
of  this  section, 

(c)  Deaths  shortly  after  trusteeship.  If 
you  die  within  180  days  after  the  date 
we  take  over  yoxii  plan  and  you  have 
not  designated  anyone  with  the  PBGC 
under  paragraph  (a)(1)  of  this  section, 
we  will  pay  any  benefits  we  owe  you  at 
the  time  of  your  death  to  the  person(s) 
designated  by  or  under  the  plan  to  get 
those  benefits  (provided  the  designation 
clearly  applies  to  those  benefits)  before 
paying  those  benefits  to  your  spouse, 
children,  parents,  estate,  or  next  of  kin 
under  the  rules  in  paragraphs  (a)(2) 
through  (a)(6)  of  this  section. 


§  4022.94    What  are  the  PBGC's  rules  on 
designating  a  person  to  get  benefits  the 
PBGC  may  owe  me  at  the  time  of  my  death? 

(a)  When  you  may  designate.  At  any 
time  on  or  after  the  date  we  take  over 
your  plan,  you  may  designate  with  us 
who  will  get  any  benefits  we  owe  you 
at  the  time  of  your  death, 

(b)  Information  on  how  you  may 
designate.  Shortly  after  the  date  we  take 
over  your  plan,  we  will  provide  you 
with  information  on  how  you  can 
designate  with  us.  If  you  want  this 
information  earlier,  you  should  contact 
us  at  the  PBGC  customer  service  center. 
You  may  also  want  to  contact  us  for  this 
information  if — 

(1)  We  took  over  your  plan  before 
[INSERT  FIRST  DAY  OF  MONTH 
PRECEDING  MONTH  OF 
PUBLICATION  OF  FINAL  RULE  IN 
Federal  Register] ;  or 

(2)  You  believe  we  might  owe  you 
benefits  as  a  designee  or  payee  under 
these  rules. 

(c)  Change  of  designee.  If  you  want  to 
change  the  person(s)  you  designate  with 
us,  you  must  submit  another 
designation  to  us. 

[a)  If  your  designee  dies  before  you. 

(1)  In  general.  If  the  person(s)  you 
designate  with  us  dies  before  you  or  at 
the  same  time  as  you.  we  will  treat  you 
as  not  having  designated  anyone  with  us 
(unless  you  named  an  alternate  designee 
who  siu^fives  you).  Therefore,  you 
should  keep  your  designation  with  us 
current. 

(2)  Simultaneous  deaths.  If  you  and  a 
person  you  designated  die  as  a  result  of 
the  same  event,  we  will  treat  you  and 
that  person  as  having  died  at  the  same 
time,  provided  you  and  that  person  die 
within  30  days  of  each  other. 

§  4022.95    Whom  does  the  PBGC  pay  when 
payments  under  certain-and-continuous 
and  similar  annuities  are  owed  upon  a 
person's  death? 

If  a  person  dies  without  having 
received  all  required  payments  under  a 
form  of  annuity  that  promises  that.' 
regardless  of  a  participant's  death,  there 
will  be  annuity  payments  for  a  certain 
period  of  time  (e.g.,  a  certain-and- 
continuous  annuity)  or  until  a  certain 
amount  is  paid  (e.g.,  a  cash-refund 
annuity  or  installment-refund  annuity), 
and  there  is  no  surviving  beneficiary 
designated  to  receive  such  payments, 
we  will  pay  the  remaining  benefits  to 
the  person  determined  under  the  rules 
in  §§4022.91  through  4022.94. 

PART  4022B— AGGREGATE  LIMITS 
ON  GUARANTEED  BENEFITS 

11.  The  authority  citation  for  part 
4022B  is  added  to  read  as  follows: 

Authoritv:  29  U.S.C.  1302(b)(3).  13228. 


12.  Revise  §40228. 1  to  read  as 
follows: 

§4022B.1     Aggregate  payments  limitation. 

(a)  Benefits  with  respect  to  two  or 
more  plans.  If  a  person  (or  persons)  is 
entitled  to  benefits  payable  with  respect 
to  one  participant  in  two  or  more  plans, 
the  aggregate  benefits  payable  by  PBGC 
from  its  funds  is  limited  by  §4022.22  of 
this  chapter  (without  regard  to 

§  4022.22(a)).  The  PBGC  will  determine 
the  limitation  as  of  the  date  of  the  last 
plan  termination. 

(b)  Benefits  with  respect  to  two  or 
more  participants.  The  PBGC  will  not 
aggregate  the  benefits  payable  with 
respect  to  one  participant  with  the 
benefits  payable  with  respect  to  any 
other  participant  {e.g.,  if  an  individual 
is  entitled  to  benefits  both  as  a 
participant  and  as  the  spouse  of  a 
deceased  participant). 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

15.  The  authority  citation  for  Part 
4044  continues  to  read  as  follows: 

Authority:  29  I'.S.C.  1301(a).  1302(b)(3). 
1341.  1344.  1362. 

§4044.2    [Amended] 

14.  In  §4044, 2(b).  amend  the 
definition  of  Earliest  retirement  age  at 
valuation  date  by  removing  the  words 
"earliest  age  at  which  the  participant 
can  retire  under  the  terms  of  the  plan" 
and  adding  in  their  place  the  words 
"participant's  attained  age  as  of  his  or 
her  Earliest  PBGC  Retirement  Date  (as 
determined  under  §4044.13fb)  of  this 
chapter)". 

15,  Revise  §4044,13  to  read  as 
follows: 

§  4044.1 3    Priority  category  3  benefits. 

(a)  Definition.  The  benefits  in  priority 
categorv'  3  are  those  annuity  benefits 
that  were  in  pay  status  before  the 
beginning  of  the  3-year  period  ending 
on  the  termination  date,  and  those 
annuity  benefits  that  could  have  been  in 
pay  status  for  participants  who.  before 
the  beginning  of  the  3-year  period 
ending  on  the  termination  date,  were 
eligible  to  receive  annuity  benefits  and 
had  reached  their  Earliest  PBGC 
Retirement  Date  (as  determined  in 
paragraph  (b)  of  this  section  based  on 
plan  provisions  in  effect  on  the  day 
before  the  beginning  of  the  3-year  period 
ending  on  the  termination  date).  Benefit 
increases  that  were  effective  throughout 
the  5-year  period  ending  on  the 
termination  date,  including  automatic 
benefit  increases  during  that  period  to 
the  extent  provided  in  paragraph  (c)(5) 
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of  this  section,  shall  be  included  in 
determining  the  priority  category  3 
benefit.  Benefits  are  primarily  basic-type 
benefits,  although  nonbasic-type 
benefits  will  be  included  if  any  portion 
of  a  participants  priority  category  t 
benefit  is  not  guaranteeable  under  the 
provisions  of  subpart  A  of  part  4022  of 
this  chapter. 

(b)  Earliest  PBGC  Retirement  Date. 
The  Earliest  PBGC  Retirement  Date  for 
a  participant  is  the  earliest  date  on 
which  the  participant  could  retire  under 
plan  provisions  for  purposes  of  section 
4044(a)(3)(B)  of  ERISA.  The  Earliest 
PBGC  Retirement  Date  is  determined  in 
accordance  with  this  paragraph  (b)  For 
purposes  of  this  paragraph  (b),    age" 
means  the  participant's  age  as  of  his  or 
her  last  birthday  (unless  otherwise    • 
required  by  the  conte,xt). 

(1)  Immediate  annuity  at  or  after  age 
55.  If  the  earliest  date  on  which  a 
participant  could  separate  from  service 
with  the  right  to  receive  an  immediate 
annuitv  is  on  or  after  the  date  the 
participant  reaches  age  55,  the  Earliest 
PBGC  Retirement  Date  for  the 
participant  is  the  earliest  date  on  which 
the  participant  could  separate  from 
service  with  the  right  to  receive  an 
immediate  annuity. 

(2)  Immediate  annuity  before  age  55. 
If  the  earliest  date  on  which  a 
participant  could  separate  from  service 
with  the  right  to  receive  an  immediate 
annuity  is  before  the  date  the 
participant  reaches  age  55.  the  Earliest 
PBGC  Retirement  Date  for  the 
participant  is  the  date  the  participant 
reaches  age  55  (except  as  provided  in 
paragraph  (b)  (3)  of  this  section), 

(3)  Facts  and  circumstances.  If  a 
participant  could  separate  from  service 
with  the  right  to  receive  an  immediate 
annuity  before  the  date  the  participant 
reaches  age  55,  the  PBGC  may 
determine,  under  the  facts  and 
circumstances,  that  the  participant 
could  retire  under  plan  provisions  for 
purposes  of  section  4044(a)(3)(B)  of 
ERISA  on  an  earlier  date,  in  which  case 
that  earlier  date  is  the  Earliest  PBGC 
Retirement  Date  ff)r  the  participant.  In 
making  this  determination,  the  PBGC 
will  take  into  account  plan  provisions 
(e.g.,  the  general  structure  of  the 
provisions,  the  extent  to  which  the 
benefit  is  subsidized,  and  whether 
eligibility  for  the  benefit  is  based  on  a 
substantial  service  or  age-and-service 
requirement),  the  age  at  which 
employees  customarily  retire  (under  the 
particular  plan  or  in  the  particular 
company  or  industrv,  as  appropriate), 
and  all  other  relevant  considerations. 
Neither  a  plan's  reference  to  a 
separation  from  service  at  a  particular 
age  as  a    retirement"  nor  the  ability  of 


d  participant  to  receive  an  immediate 
annuity  at  a  particular  age  necessarily 
makes  the  date  the  participant  reaches 
that  age  the  Earliest  PBGC  Retirement 
Date  for  the  participant.  The  Earliest 
PBGC  Retirement  Date  determined  by 
the  PBGC  under  this  paragraph  (b)(3) 
will  never  be  earlier  than  the  earliest 
date  the  participant  could  separate  from 
service  and  with  the  right  to  receive  an 
immediate  annuity. 

(4)  Special  rule  for  "window" 
provisions.  For  purposes  of  this 
paragraph  (b),  the  PBGC  will  treat  a 
participant  as  having  been  able,  under 
plan  provisions,  to  separate  from  service 
with  the  right  to  receive  an  immediate 
annuity  on  a  date  before  the  plan's 
termination  date  only  if  eligibility  for 
that  immediate  annuity  continues 
through  the  plan's  termination  date. 

(c)  Assigning  benefits.  The  annuity 
benefit  that  is  assigned  to  priority 
category  3  with  respect  to  each 
participant  is  the  lowest  annuity  that 
was  paid  or  payable  under  the  rules  in 
paragraphs  (c)(2)  through  (c)(6)  of  this 
section 

(1)  Eligibility  of  participants  and 
beneficiaries.  A  participant  or 
beneficiary  is  eligible  for  a  priority 
category  3  benefit  if  either  of  the 
following  applies: 

(i)  The  participant's  (or  beneficiary's) 
bt-nefit  was  m  pay  status  before  the 
beginning  of  the  3-year  period  ending 
(in  the  termination  date. 

(li)  Before  the  beginning  of  the  3-year 
period  ending  on  the  termination  date, 
the  participant  was  eligible  for  an 
annuity  benefit  that  could  have  been  in 
pay  status  and  had  reached  his  or  her 
Earliest  PB(}C  Retirement  Date  (as 
determined  in  paragraph  (b)  of  this 
section,  based  on  plan  provisions  in 
effect  on  the  day  before  the  beginning  of 
the  3-vear  period  ending  on  the 
termination  date).  Whether  a  participant 
was  eligible  to  receive  an  annuity  before 
the  beginning  of  the  3-year  period  shall 
be  determined  using  the  plan  provisions 
in  effect  on  the  day  before  the  beginning 
of  the  3-year  period 

(iii)  If  a  participant  described  in  either 
of  the  preceding  two  paragraphs  died 
during  the  3-year  period  ending  on  the 
date  of  the  plan  termination  and  his  or 
her  beneficiary  is  entitled  to  an  annuit\', 
the  beneficiary  is  eligible  for  a  priority 
category  3  benefit. 

(2)  Plan  provisions  governing 
determination  of  benefit.  In  determining 
the  amount  of  the  priority  category  3 
annuity  with  respect  to  a  participant, 
the  plan  administrator  shall  use  the 
participant's  age.  service,  actual  or 
expected  retirement  age,  and  other 
relevant  facts  as  of  the  following  dates: 


(i)  Except  as  provided  in  the  next 
sentence,  for  a  participant  or  beneficiary 
whose  benefit  was  in  pay  status  before 
the  beginning  of  the  3-year  period 
ending  on  the  termination  date,  the 
priority  category  3  benefit  shall  be 
determined  according  to  plan  provisions 
in  effect  on  the  date  the  benefit 
commenced.  Benefit  increases  that  were 
effective  throughout  the  5-year  period 
ending  on  the  termination  date, 
including  automatic  benefit  increases 
during  that  period  to  the  extent 
provided  in  paragraph  (c)(5}  of  this 
section,  shall  be  included  in 
determining  the  priority  category  3 
benefit.  The  form  of  annuity  elected  by 
a  retiree  is  considered  the  normal  form 
of  annuity  for  that  participant, 

(ii)  For  a  participant  who  was  eligible 
to  receive  an  annuity  before  the 
beginning  of  the  3-year  period  ending 
on  the  termination  date  but  whose 
benefit  was  not  in  pay  status,  the 
priority  category  3  benefit  and  the 
normal  form  of  annuity  shall  be 
determined  according  to  plan  provisions 
in  effect  on  the  day  before  the  beginning 
of  the  3-year  period  ending  on  the 
termination  date  as  if  the  benefit  had 
commenced  at  that  time, 

(3)  General  benefit  limitations.  The 
general  benefit  limitation  is  determined 
as  follows: 

(i)  If  a  participant's  benefit  was  in  pay 
status  before  the  beginning  of  the  3-year 
period,  the  benefit  assigned  to  priority 
category  3  with  respect  to  that 
participant  is  limited  to  the  lesser  of  the 
lowest  annuity  benefit  in  pay  status 
during  the  3-year  period  ending  on  the 
termination  date  and  the  lowest  annuity 
benefit  payable  under  the  plan 
provisions  at  any  time  during  the  5-year 
period  ending  on  the  termination  date. 

(ii)  Unless  a  benefit  was  in  pay  status 
before  the  beginning  of  the  3-year  period 
ending  on  the  termination  date,  the 
benefit  assigned  to  priority  category  3 
with  respect  to  a  participant  is  limited 
to  the  lowest  annuity  benefit  payable 
under  the  plan  provisions,  including 
any  reduction  for  early  retirement,  at 
any  time  during  the  5-year  period 
ending  on  the  termination  date.  If  the 
annuity  form  of  benefit  under  a  formula 
that  appears  to  produce  the  lowest 
benefit  differs  from  the  normal  annuity 
form  for  the  participant  under  paragraph 
(c)(2)(ii)  of  this  section,  the  benefits 
shall  be  compared  after  the  differing 
form  is  converted  to  the  normal  annuity 
form,  using  plan  factors.  In  the  absence 
of  plan  factors,  the  factors  in  subpart  B 
of  part  4022  of  this  chapter  shall  be 
used. 

(iii)  For  purposes  of  this  paragraph,  if 
a  terminating  plan  has  been  in  effect 
less  than  five  years  on  the  termination 
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date,  computed  in  accordance  with 
paragraph  (c)(6)  of  this  section,  the 
lowest  annuity  benefit  under  the  plan 
during  the  5-year  period  ending  on  the 
termination  date  is  zero.  If  the  plan  is 
a  successor  to  a  previously  established 
defined  benefit  plan  within  the  meaning 
of  section  4021(a)  of  ERISA,  the  time  it 
has  been  in  effect  will  include  the  time 
the  predecessor  plan  was  in  effect. 

(4)  Determination  of  beneficiary's 
benefit.  If  a  beneficiary  is  eligible  for  a 
priority  category  3  benefit  because  of  the 
death  of  a  participant  during  the  3-year 
period  ending  on  the  termination  date, 
the  benefit  assigned  to  priority  category 
3  for  the  beneficiary  shall  be  determined 
as  if  the  participant  had  died  the  day 
before  the  3-year  period  began. 

(5)  Automatic  benefit  increases.  If 
plan  provisions  adopted  and  effective 
on  or  before  the  first  day  of  the  5-year 
period  ending  on  the  termination  date 
provided  for  automatic  increases  in  the 
benefit  formula  for  both  active 
participants  and  those  in  pay  status  or 
for  participants  in  pay  status  only,  the 
lowest  annuity  benefit  payable  during 
the  5-year  period  ending  on  the 
termination  date  determined  under 
paragraph  (c)(3)  of  this  section  includes 
the  automatic  increases  scheduled 
during  the  fourth  and  fifth  years 
preceding  termination,  subject  to  the 
restriction  that  benefit  increases  for 
active  participants  in  excess  of  the 
increases  for  retirees  shall  not  be  taken 
into  account. 

(6)  Computation  of  time  periods.  For 
purposes  of  this  section,  a  plan  or 
amendment  is  "in  effect"  on  the  later  of 
the  date  on  which  it  is  adopted  or  the 
date  it  becomes  effective. 

Issued  in  Washington.  DC,  this  day  of 
December,  2000. 
David  M.  Strauss, 

E.xecutive  Director.  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  00-32706  Filed  12-22-00:  8:45  am] 
BILUNG  CODE  770IM)1-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Chapter  II 

Review  of  Existing  Regulations 

agency:  Minerals  Management  Service 
(MMS),  Interior, 

ACTION:  Review  of  regulations;  request 
for  comment, 

SUMMARY:  MMS  has  been  performing 
aimual  reviews  of  its  significant 
regulations  and  asking  the  public  to 
participate  in  these  reviews  since  1994. 


The  purpose  of  the  reviews  is  to  identify 
and  eliminate  regulations  that  are 
obsolete,  ineffective,  or  burdensome.  In 
addition,  the  reviews  are  meant  to 
identify  essential  regulations  that 
should  be  revised  because  they  are 
either  unclear,  inefficient,  or  interfere 
with  normal  market  conditions.  As 
MMS  moves  towards  performance  based 
regulations,  we  are  looking  at  ways  to 
offer  regulatory  relief  to  industry  for 
exceptional  performance.  We  request 
your  comments  and  suggestions  with 
respect  to  which  regulations  could  be 
more  performance  based  and  less 
prescriptive. 

The  purpose  of  this  document  is 
twofold.  First,  we  want  to  provide  the 
public  an  opportunity  to  comment  on 
MMS  regulations  that  should  be 
eliminated  or  revised,  or  could  be  more 
performance  based.  Second,  we  are 
providing  a  status  update  of  the  actions 
MMS  has  taken  on  comments 
previously  received  from  the  public  in 
response  to  documents  published  March 
1,  1994;  March  28.  1995;  May  20,  1996: 
April  24.  1997;  June  12,  1998;  and  June 
7,  1999.  We  will  only  include  in  this 
document  status  updates  on  comments 
which  have  not  been  closed  or 
implemented  in  the  six  previous  status 
update  documents  listed  above. 
DATES:  Written  comments  must  be 
received  by  February.  26.  2001. 
ADDRESSES:  Mail  written  comments  to 
Department  of  the  Interior;  Minerals 
Management  Service;  Mail  Stop  4230; 
1849  C  Street  NW.;  Washington.  DC 
20240;  Attention:  Elizabeth 
Montgomery,  MMS  Regulatory 
Coordinator.  Policy  and  Management 
Improvement, 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Montgomery,  Policy  and 
Management  Improvement,  telephone: 
(202)  208-3976:  Fax:  (202)  208-4891: 
and  E-Mail: 
Elizabeth, Montgomery@mms.gov. 

SUPPLEMENTARY  INFORMATION:  MMS 
began  a  review  of  its  regulations  in  early 
1994  under  the  directives  contained  in 
the  President's  Executive  Order  12866. 
The  Executive  Order  calls  for  periodic 
regulatory  reviews  to  ensure  that  all 
significant  regulations  are  efficient  and 
effective,  impose  the  least  possible 
burden  upon  the  public,  and  are  tailored 
no  broader  than  necessary  to  meet  the 
agency's  objectives  and  Presidential 
priorities. 

We  invited  the  public  to  participate  in 
the  regulatory  review.  The  invitation 
was  sent  out  via  different  media,  namely 
a  Federal  Register  document  dated 
March  1.  1994  (59  FR  9718):  MMS  and 
independent  publications;  and  public 


speeches  by  MMS  officials  during  that 
time. 

MMS  received  approximately  40 
public  comments  which  w'ere  almost 
equally  divided  between  its  Minerals 
Revenue  Management  (formerly  Royalty 
Management  Program)  and  Offshore 
Minerals  Management  Programs.  We 
acknowledged  the  comments  in  a  luly 
15.  1994  (59  FR  36108),  document  and 
set  forth  our  planned  actions  to  address 
the  comments,  along  with  an  estimated 
timetable  for  these  actions. 

In  the  Federal  Register  notices 
published  March  28,  1995  (60  FR 
15888):  Mav  20,  1996  (61  FR  25160); 
April  24,  1997  (62  FR  19961):  June  12. 

1998  (63  FR  32166):  and  June  7,  1999 
(65  FR  30267),  MMS:  (a)  Asked  for 
further  public  comments  on  its 
regulations,  and  fb)  provided  a  status 
update  of  actions  it  had  taken  on  the 
major  public  comments  received  to  date. 
We  received  10  responses  from  the  1995 
document,  5  responses  from  the  1996 
document,  2  responses  from  the  1997 
document.  3  responses  from  the  1998 
document,  and  3  responses  from  the 

1999  document.  A  number  of  the 
commentators  expressed  appreciation 
for  our  streamlining  efforts  and 
responsiveness  to  suggestions  from  our 
regulated  customers. 

This  document  updates  our  planned 
actions  and  related  timetables  on  the 
major  comments  received  to  date.  It  also 
solicits  additional  comments  from  the 
public  concerning  regulations  that 
should  be  either  eliminated  or  revised, 
or  could  be  more  performance  based. 
Since  some  of  the  public  responses 
received  in  response  to  prior  documents 
contained  comments  on  very  specific 
and  detailed  parts  of  the  regulations, 
this  document  does  not  address  every 
one  received.  For  information  on  any 
comment  submitted  which  is  not 
addressed  in  this  document,  please 
contact  Mrs.  Montgomery  at  the  number 
and  location  stated  in  the  forward 
sections  of  this  document. 

MMS  regulations  are  found  at  Title  30 
in  the  Code  of  Federal  Regulations.  Parts 
201  through  243  contain  regulations 
applicable  to  MMS's  Minerals  Revenue 
Management,  Parts  250  through  282  are 
applicable  to  MMS's  Offshore  Minerals 
Management:  and  Part  290  is  applicable 
to  Administrative  Appeals. 

Status  Report 

The  following  is  a  status  report  by 
program  area  on  the  comments  MMS 
has  received,  to  date,  on  its  regulations. 

A.  Offshore  Minerals  Management 
(OMMI  Program 

OMM  is  currently  reviewing  the 
following  areas  of  OMM  regulatior  . 
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1.  Regulations  Governing  Conservation 
of  Resources  and  Diligence  (30  CFR  Part 
250,  Subpart  A) 

Comments  Received — (a)  "Revise 
Determination  of  Well  Producibility  to 
make  wireline  testing  and/or  mud 
logging  analysis  optional  *   *   *  "  (t>) 
"*    *    *    consider  comments  from  the 
11/30/95  MMS  sponsored  workshop  to 
formulate  policy  for  granting  SOP 
(suspension  of  production]  approvals 
based  on  host  capacity  delays,  non- 
contiguous unitization,  and  market 
conditions/economic  viability."  (c) 
"Grant  SOP  approval  based  on  host 
capacitv  delays,  non-contiguous 
unitization  and  market  conditions/ 
economic  viability" 

Action  Taken  or  Planned — For  (a) 
above,  a  final  rule,    Postlease 
Operations  Safety."  revising  30  CFR  Part 
250.  Subpart  A,  was  published  on 
December  28,  1999  (64  FR  72756), 
affective  January  28.  2000  This  revision 
addressed  the  determination  of  well 
producibility.  For  (b)  and  (c)  above,  the 
final  rale  also  addressed  suspensions  of 
production  While  preparing  the  rule, 
we  did  consider  the  comments  on 
granting  suspensions  of  production  from 
the  November  30.  1995.  workshop. 

Timetable — Completed 

2.  Regulations  Applicable  to  Oil  and  Gas 
Drilling  Operations  (30  CFR  Part  250, 
Subpart  D) 

Comments  Received — (a)  "Revise 
directional  survey  requirements  to  allow 
a  composite  measurement-while-drilling 
directional  survey  to  be  acceptable 
*    *   *."  fb)  "Revise  the  regulation  to 
eliminate  the  requirement  for  multishop 
surveys  when  MWD  Imeasurement- 
while-drillingl  surveys  are  taken.  "  (c) 
"Revise  the  regulations  to  clarifv'  that 
casings  shall  be  tested  to  the  lesser  of 
the  Maximum  Design  Pressure  or  to  70 
percent  of  their  MIY  (minimum  internal 
yield]."  (d)  "*   *   *  allow  the  initial 
subsea  BOP  (Blowout  Preventerj  stump 
pressure  test  to  serve  as  the  initial  test 
with  14  days  of  operations  after 
installation  as  long  as  the  BOP  was  fuUv 
stump  tested  within  48  hours  of 
installation."  (e)  ••*    *    *  require  that 
blind  and  blind  shear  rams  on  subsea 
BOPs  be  tested  to  a  pressure  not  greater 
than  the  casing  test  pressure." 

Action  Taken  or  Planned — We 
rewrote  the  regulations  governing  Oil 
and  Gas  Drilling  Operations,  found  in 
30  CFR  Part  250.  Subpart  D.  in  plain 
English.  During  this  rewrite,  we  made 
appropriate  revisions  to  the  regulations 
and  specifically  allowed  measurement- 
while-drilling  technologv  to  be  used 
when  it  meets  certain  minimum 
requirements.  We  also  updated  the  BOP 


requirements  in  this  rewrite.  The  Notice 
of  Proposed  Rulemaking  was  published 
for  comment  on  [une  21.  2000.  The 
comment  period  closed  on  October  19, 
2000 

Timetable — We  plan  to  publish  a 
Final  Rule  late  in  2001. 

3   Regulations  Applicable  to  Oil  and  Gas 
Well  Completion  Operations  and  Well 
Workover  Operations  (30  CFR  Part  250, 
Subparts  E  and  F) 

Comments  Received — (a)  'For  subsea 
wells,  require  monitoring  only  on  the 
tubing/production  casing  annulus."  (b) 
"*   *   *  allow  concentric  workover  rigs 
and  related  equipment  to  be  moved  onto 
a  platform  without  shutting  in  wells." 
(c)  "Revise  the  regulations  to  allow  a  14- 
day  testing  frequency  for  workovers.  ' 

Action  Taken  or  Planned — We  plan  to 
rewrite  the  regulations  on  well 
completion  and  well  workover 
operations,  and  will  address  these 
comments  at  that  time. 

Timetable — We  plan  to  publish  for 
comment  a  Notice  of  Proposed 
Rulemaking  in  2002. 

4.  Safet\'  System  Design  and  Installation 
(30  CFR  Part  250,  Subpart  H) 

Comments  Received — "We  believe 
that  the  [Safety  and  Environmental 
Management  Program  (  SEMP/RP  75 
Performance  Measure  process  of 
alternative  compliance  for  operators 
who  voluntarily  implement  RP  75  and 
have  good'  performance  should  allow 
those  operators  to  periodically  update 
drawings  and  other  documents  of 
production  safety  system  installations 
and  routine  modifications  instead  of 
ret:eiving  required  MMS  approval  of 
these  documents  before  any 
modifications  are  performed  (Comment 
#14  of  our  July  17,  1996  letter).  This  is 
one  example  of  the  alternative 
compliance  process  that  we  suggest." 

Action  TaKen  or  Planned — Tnis 
comment  expresses  an  interest  for 
regulatory  relief  in  exchange  for 
"compliance"  with  API  RP75.  This 
industrv  standard  captures  the  essence 
of  SEMP  On  August  13,  1997,  MMS 
published  a  Federal  Register  notice  on 
SEMP  (62  FR  43345).  This  notice 
publicly  relayed  our  intent  to  continue 
collaborative  efforts  with  the  U.S. 
offshore  oil  and  gas  industry  to  promote 
the  non-regulatory  (i.e..  voluntary) 
adoption  of  SEMP;  it  simultaneously 
relayed  our  intent  to  increasingly  focus 
on  operator  performance  in  the  field. 
We  made  this  decision  after  extensive 
review  of  the  industry's  actions  to  adopt 
RP75.  We  have  seen  important  strides 
made  in  the  development  of  SEMP 
programs  by  the  majority  of  OCS 
operators.  We  have,  however,  still  not 


seen  widespread  implementation  of 
these  programs  on  offshore  installations. 
In  the  most  recent  SEMP  notice,  we 
asked  senior  company  officers  to  notify 
MMS  when  they  had  "fully" 
implemented  SEMP  at  the  field  level.  In 
our  view,  "fully"  means  that  an  operator 
has  developed  their  SEMP  plan  and  has 
implemented  it  at  enough  of  their 
offshore  installations  to  commence 
continuous  improvement  efforts  (e.g., 
SEMP  audits).  At  the  end  of  December 
1999,  we  had  received  such 
notifications  from  only  nine  OCS 
operators.  This  fact  leads  us  to  conclude 
that  SEMP  is  not  yet  broadly 
implemented  at  the  field  level. 
Therefore,  any  requests  for  regulatory 
relief  in  exchange  for  SEMP 
implementation  will  need  to  be  made  to 
MMS  on  an  ad  hoc  basis  by  operators 
who  are  prepared  to  demonstrate,  and 
have  us  verify,  both  the  extent  of  their 
SEMP  implementation  and  their  field- 
level  performance. 

We  nave  begun  the  process  of  revising 
30  CFR  Part  250.  Subpart  H.  The  process 
changes  suggested  will  be  considered 
internally  during  preparation  of  the 
Notice  of  Proposed  Rulemaking. 

Timetable — We  expect  to  publish  for 
comment  the  Notice  of  Proposed 
Rulemaking  for  a  revised  30  CFR  Part 
250,  Subpart  H,  in  early  2001. 

5.  Regulations  Applicable  to  Production 
Safety  Systems  on  the  Outer  Continental 
Shelf  (30  CFR  Part  250,  Subpart  H) 

Comments  Received — Production 
Safety  System  Testing  and  Records  (30 
CFR  250.124)  (a)  "OOC  [Offshore 
Operators  Conunittee]  is  very  much 
interested  in  working  with  MMS  on  a 
research  project  beginning  in  1997  to 
consider  appropriate  leak  rate  tolerances 
for  critical  safety  devices  (Comment  #11 
of  our  July  17,  1996  letter)  as  well  as 
testing  ft-equencies  of  accurate  and 
reliable  new  generation  safety  devices 
(Comment  #13  of  our  July  1 7,  1996 
letter)."  (b)  'Revise  regulations 
governing  Safety  Valves  to  increase  time 
between  test  and  allowable  leakage 
rates." 

Action  Taken  or  Planned — MMS 
initiated  a  research  project  in  September 
1997  with  Southwest  Research  Institute 
which  investigated  the  question  of  leak 
rate  tolerances  for  critical  safety  devices. 
The  project  also  studied  leakage  rates 
for  surface  and  subsurface  safety  valves. 
Final  results  from  the  project  became 
available  to  the  public  in  July  1999.  We 
have  now  initiated  the  rulemaking 
process  to  revise  all  of  30  CFR  Part  250, 
Subpart  H.  As  part  of  this  process,  we 
will  discuss  internally  testing 
frequencies  for  safety  devices.  Any 
proposed  changes  to  our  regulations  as 
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a  result  of  this  project  will  be 
incorporated  into  the  Notice  of 
Proposed  Rulemaking  for  30  CFR  Part 
250,  Subpart  H. 

Timetable — As  mentioned  in  the 
Timetable  for  Item  No,  4,  we  expect  the 
Notice  of  Proposed  Rulemaking  for  a 
revised  Subpart  H  to  appear  in  the 
Federal  Re^ster  for  comment  in  early 
2001. 

6.  Production  System  Requirements  and 
Production  Safety-System  Testing  and 
Records  (30  CFR  Part  250,  Subpart  H) 

Comments  Received — (a)"*   *   * 
allow  the  use  of  electronic  pressiue 
transducers  to  establish  pressure 
ranges."  fb]  "*  *  *  allow  the  high 
pressure  shut-in  sensor  to  be  set  no 
higher  than  5  percent  or  5  psi, 
whichever  is  greater,  below  the  relief 
valve  set  pressure."  (c)  "Revise  the 
testing  frequency  of  certain  surface 
safety  devices,"  (d)  "*  *  *  eliminate 
the  monthly  safety  system  qualifier  that 
says  'but  at  no  time  shall  more  than  6 
weeks  elapse  between  tests',"  (e)  "*   *   * 
allow  for  the  annual  testing  of  the  pilot 
and  once  every  4  years  for  the  valve 
body  of  pilot  operated  PSVs  [pressure 
safety  valves]."  (f)  "Delete  the 
requirement  to  be  in  attendance  on  a 
satellite  platform  where  the  subsurface 
safety  device  is  inoperadve  or 
temporarily  removed  from  a  well  for 
routine  operations  *  *  *." 

Action  Taken  or  Planned — These 
comments  will  be  taken  into 
consideration  as  we  rewrite  30  CFR  Part 
250,  Subpart  H. 

Timetable — As  noted  previously,  we 
plan  to  publish  a  Notice  of  Proposed 
Rulemaidng  for  Subpart  H  in  early  2001. 

7.  Regulations  Regarding  Platforms  and 
Structures  (30  CFR  Part  250,  Subpart  I] 

Comments  Received — (a)  "Revise  site 
clearance  requirements  *  *  *."  (b) 
"Revise  requirements  for  placing 
protective  domes  over  well  stubs  *  *  *," 
etc,  (c)  "Rescind  NTL  [Notice  to 
Lessees]  98-26  and  follow  the 
regulations  in  250.193"  (d)  "*  *  *  allow 
the  Regional  Supervisor  to  approve 
partial  platform  removal  on  a  case  by 
case  basis  at  deep  and  intermediate 
water  depth  locations."  (d)  "Rescind 
NTL  98-19  and  follow  the  regulations  at 
250.703(b)  and  250.703(c)."  (e)  "Modify 
platform  design  wave  return  period 
calculation  by  placing  a  cap  of  100  years 
on  the  field  life  calculation  *  *  *."  (f) 
"*  •  *  acknowledge  the  USCG  [U.S. 
Coast  Guard]  role  per  the  current  MOU 
[Memorandum  of  Understanding]."  (g) 
"Adopt  the  draft  API  RP  for  floating 
systems  when  issued."  (h)  "For  fixed 
platforms,  adopt  API  RP  2A  (19  or  20th 
edition),  Section  14,  Surveys,  in  its 


entirety,  which  allows  underwater 
inspections  for  unmaimed  facilities  at 
intervals  from  5  to  10  yrs."  (i)  For 
floating  systems  *  *  *  acknowledge  the 
USCG  responsibility  for  these 
inspections  *  *  *." 

Action  Taken  or  Planned — For  (a),  (b), 
(c),  and  (d)  above,  the  proceedings  for 
the  International  Workshop  on  Offshore 
Lease  Abandonment  and  Platform 
Disposal  held  in  April  1996  were 
published  in  1997.  We  considered  the 
comments  we  received  from  the 
proceedings  in  the  Notice  of  Proposed 
Rulemaking,  "Decommissioning 
Activities,"  published  on  July  7,  2000, 
with  comments  due  by  October  5  (65  FR 
41892).  For  (e)  through  (i)  above,  we  are 
planning  to  rewrite  30  CFR  Part  250, 
Subpart  I,  at  which  time  we  will  address 
these  comments. 

Timetable — We  plan  to  publish  a 
Final  Rule  on  deconunissioning  in  late 
2001,  and  a  Notice  of  Proposed 
Rulemaking  for  comment  on  30  CFR 
Part  250,  Subpart  I,  in  2001. 

8.  Regulations  Applicable  to  Pipelines 
and  Pipeline  Rights-of-Way  (30  CFR  Part 
250.  Subpart  J) 

Comments  Received — (a)  Revise 
regulations  to  avoid  duplication  of 
requirements  between  the  Department 
of  the  Interior  (DOI)  and  the  Department 
of  Transportation  (DOT)  in  accordance 
with  the  1996  Memorandum  of 
Understanding  on  Outer  Continental 
Shelf  Pipelines,  (b)  Commenters 
submitted  comments  on  the  proposed 
rule  that  was  published  on  October  1 , 
1999  {64  FR  53298),  concerning 
producer-operated  pipelines  that  cross 
directly  into  State  waters  without  first 
connecting  to  a  transporter-operated 
pipeline  on  the  OCS.  Commenters  were 
primarily  concerned  with  refinements 
in  regulatory  language  to  better  define 
certain  regulatory  situations  and  the 
responsibilities  of  DOI  and  DOT  in 
those  situations,  (c)  "*  *  *  allow  the 
setting  level  of  actuation  for  pressure 
safety  devices  and  redundant  safety 
devices  to  be  MAOP  [Maximum 
Allowable  Operating  Pressure]  plus  10 
percent."  (d)  "*  *  *  require  testing  after 
a  repair  only  for  the  pipeline  sections/ 
appurtenances  that  were  replaced  or 
repaired."  (e)  "*  *  *  allow  the  PSH 
[Pressiure  Safety  High]  to  be  set  at 
MAOP  plus  10  percent  on  departing 
pipelines."  (f)  "*  *  *  allow  for  a  15 
second  time  delay  bypass  of  the  PSL 
[Pressure  Safety  Low]  during  pump  and 
compressor  start-up." 

Action  Taken  or  Planned — For  (a)  and 
(b)  above,  as  stated  in  our  previous 
Notice,  "Reviewing  Existing 
Regulations"  (June  7,  1999),  the  1996 
Memorandum  of  Understanding  on 


Outer  Continental  Shelf  pipelines 
became  effective  December  10,  1996. 
and  was  published  in  the  Federal 
Register  on  Februan,'  14,  1997  (62  FR 
7037).  Since  then  we  have  published  a 
final  rule  on  August  17,  1998  (63  FR 
43876),  clarifying  our  regulator}' 
responsibility  for  producer-operated 
pipelines  that  connect  to  transportation 
pipelines  on  the  Outer  Continental 
Shelf.  Our  proposed  rule  asserting  our 
regulatory  responsibility  for  producer- 
operated  pipelines  that  do  not  connect 
to  transportation  pipelines  on  the  Outer 
Continental  Shelf  was  published  on 
October  1,  1999.  We  published  the  final 
version  of  that  rule  on  July  27,  2000  (65 
FR  46092).  DOT  is  now  in  the  process 
of  publishing  their  complementary  rule 
in  which  they  would  relinquish  their 
regulatory  responsibility  for  nearly  all 
producer-operated  lines.  The  DOI  and 
DOT  rules,  taken  together,  fully  regulate 
the  design,  construction,  operation,  and 
maintenance  requirements  of  all  Outer 
Continental  Shelf  pipelines. 

We  are  now  preparing  a  proposed 
work  practices  rule  for  pipeline  repairs 
or  modifications  that  involve  either 
cutting  into  a  pipeline  or  opening  a 
pipeline  at  a  flange.  The  rule  would 
require  lessees  and  right-of-way  holders 
to  submit  in  writing  the  measures  they 
plan  to  take  and  the  procedures  they 
plan  to  follow  to  protect  company  or 
contract  workers  from  hazards  resulting 
from  pressure  or  combustibles  during 
such  repairs.  Accidents  during  pipeline 
modifications  and  repairs  have  the 
potential  for  fire  or  explosion  resulting 
in  multiple  fatalities,  heav^  equipment 
damage,  and  spills  to  the  environment. 

For  (c),  (d),  and  (f)  above,  we  will 
consider  these  comments  as  we  work 
with  the  Department  of  Transportation 
to  make  our  regulations  more 
compatible  with  theirs.  We  do  not  agree 
with  comment  (e)  above.  We  earlier 
responded  to  this  comment  in  the 
preamble  of  our  final  pipeline  marking 
rule,  "Pipelines  and  Pipeline  Rights-of- 
Way,"  published  on  August  17.  1998  (63 
FR  43876). 

Timetable — We  plan  to  publish  for 
comment  the  Notice  of  Proposed 
Rulemaking  on  work  practices  for 
pipeline  repairs  or  modifications  in 
early  2001.  We  will  be  working  with  the 
Department  of  Transportation  on  the 
remaining  issues  and  will  initiate  a 
rewrite  of  30  CFR,  Part  250,  Subpart  I. 
in  late  2001. 

9.  Regulations  Applicable  to  Oil  and  Gas 
Production  rates  (30  CFR.  Part  250. 
Subpart  K) 

Comments  Received — (a)  "Clarify  the 
regulations  to  allow  various  methods  for 
testing  subsea  wells,  including  testing 
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by  subtraction.'"  (b)  "Allow  the  use  of 
subsea  tree  pressure  sensors  to  measure 
shut-in  Wellhead  pressures  corrected 
with  produced  fluid  data  from  well 
tests  ■'  (c)  "ClarifN'  criteria  for  flaring  or 
venting  small  amounts  of  gas." 

Action  Taken  or  PUmnfd — We  will 
address  these  comments  when  we 
rewrite  30  CFR.  Part  250.  Subpart  K. 

Timetable — We  plan  to  publish  for 
comment  a  Notice  of  Proposed 
Rulemaking  m  2002. 

10,  Regulations  Applicable  to  Oil  and 
Gas  Production  Measurement,  Surface 
Commingling,  and  Security  (30  CFR  Part 
250.  Subpart  L) 

Comments  Received — (a)  "Drop 
requirement  of  separate  continuous 
measurement  and  allocation  trains  for 
different  royalty  rate  production 
volumes."  (bl  Give  operators  authority 
to  switch  (gas  and  liquid)  between 
connecting  pipeline  svstems, 
down.stream  royaltv  points,  prior  to 
arrival  onshore,  without  modif>ing 
commingling  authority." 

Action  Taken  or  Planned — We  will 
consider  these  comments  when  we 
update  our  rewrite  of  30  CFR  Part  250. 
Subpart  L. 

1 1 .  Regulations  Applicable  to 
Production  Safetv  Svstem  Training  (30 
CFR  Part  250,  Subpart  O) 

Comments  Received — In  response  to  a 
June  10,  1997,  workshop  on  the 
development  of  a  performance  based 
training  rule,  MMS  received  a  variety  of 
comments  from  the  oil  and  gas  industry 
and  MMS  accredited  training  schools. 
These  coraments  include:  (a)  "Continue 
to  implement  the  current  Subpart  Q 
training  system  "  (b)  "Develop  a  dual 
training  system  incorporating  elements 
from  both  a  performance  based  program 
and  MMS's  current  system."  (c) 
"Companies  may  neglect  training  under 
a  performance  based  system."  (d)  "MMS 
should  use  caution  when  changing  from 
the  current  prescriptive  training  svstem 

•  *  '."  (e)  "*  *  *use  of  a  written  MMS 
test  may  cause  employees  stress  that 
would  lead  to  poor  performance  on  the 
exams   "  (f)  '*  *  *hands-on  simulator 
testing  is  an  excellent  and  realistic 
means  of  gauging  performance.  *  * 
*MMS  may  not  have  the  expertise  or 
equipment  to  properly  conduct 
simulator  tests.  '  (g)  "Hands-on  testing 
should  only  be  conducted  onshore,  not 
offshore."  (h)  "'How  will  MMS  react  to 
a  company  that  does  not  train  its 
employees  but  has  a  good  safety  record 

*  *  *   "  (i)  "This  may  not  be  the  right 
time  to  move  towards  a  performance 
system  because  of  the  increase  in  OCS 
activity  and  the  shortage  of  trained  and 
experienced  workers.  " 


Activity  Taken  or  Planned — We 
addressed  comments  (a)  through  (i)  in 
the  final  rule  revising  30  CFR  Part  250. 
Subpart  O,  "Well  Control  and 
Producticm  Safetv  Training"  The  rule 
was  published  on  August  14.  2000  (65 
FR  49485),  and  was  effective  on  October 
13.  2000  We  have  distributed  the 
published  final  rule  to  lessees  and 
operators  and  the  training  schools. 

Timetable — (Completed. 

12.  Shallow  Hazards  Requirements 
(NTL  No.  83-3) 

Comments  Received — "*  *  *  revise 
(Notice  to  Les.sees)  NTL  No.  83-3  which 
relates  to  shallow  hazards  requirements. 
Industry  has  requested  that  MMS  allow 
use  of  navigational  positioning 
equipment  in  lieu  of  buoying 
pipelines." 

Action  Taken  or  Planned — NTL  No. 
83-3  has  been  superseded  by  NTL  No. 
98-20.  In  NTL  No.  98-20.  however,  we 
did  not  address  this  comment  on 
navigational  positioning  equipment.  We 
are  planning  to  revise  NTL  No.  98-20, 
and  are  in  the  process  of  developing 
guidance  for  navigational  positioning 
equipment  technology.  In  the  planned 
revision  of  NTL  No.  98-20,  industry" 
may  still  use  buoying,  but  if  they  choose 
not  to  use  buoying,  the  NTL  will  require 
the  use  of  state-of-the-art  navigational 
systems.  This  will  assure  the  accuracy 
and  safety  of  anchoring  operations  in 
the  vicinity  of  pipelines. 

Timetable — We  plan  to  publish  the 
revision  of  NTL  98-20  in  early  2001. 

13.  Regulations  Applicable  to  Oil  Spill 
Financial  Responsibility  for  Offshore 
Facilities  (30  CFR  Part  253) 

Comments  Received — 'The  current 
rule  requires  the  party  responsible  for 
demonstrating  OSFR  [oil  spill  financial 
responsibility!,  the  Designated 
Applicant,  to  file  a  new  application  and 
secure  completion  of  form  MMS-1017 
by  each  co-lessee  of  record  (Responsible 
Party)  appointed  the  Designated 
Applicant.  We  request  that  the  filing  of 
Form  MMS-1017  be  on  an  exception 
basis  only  in  most  cases,  the  Designated 
Applicant  of  the  Lease/Permit  is  the 
Lease  Operator  or  the  holder  of  the 
Right  of  Use  and  Easement."  The  rare 
cases  when  different  parties  operate 
them  should  be  handled  as  exceptions 
with  the  filing  of  Form  MMS-1017."" 

Activity  Taken  or  Planned — Form 
MMS-1017  was  developed  as  a 
mechanism  to  reduce  the  financial  and 
reporting  burden  for  "'Responsible 
Parties,"  as  defined  in  Section  1001  of 
the  Oil  Pollution  Act  of  1990  (Public 
Law  101-380.  as  amended).  Section 
1016(c)  of  the  Oil  Pollution  Act  of  1990 
requires  that  each  "Responsible  Party"" 


with  respect  to  an  offshore  facility  must 
establisb  and  maintain  the  required 
amount  of  evidence  of  financial 
responsibility.  The  result,  without 
utilization  of  form  MMS-1017.  for  any 
offshore  facility  with  more  than  one 
"Responsible  Party"  would  be  multiple 
financial  coverage  for  those  offshore 
facilities.  The  amount  of  financial 
coverage  would  be  excessive  for  any 
potential  oil  spills,  but  would  be 
required  by  law  without  the  legal 
mechanism  provided  by  form  MMS— 
1017  to  designate  an  agent  to  act  for  all 
of  the  lessees/permittees.  The  resultant 
cost  would  be  excessive  for  many  small 
to  medium  size  companies  and  would 
make  the  current  standard  procedure  of 
spreading  risk,  by  only  owning  a  portion 
of  a  lease  or  permit,  untenable.  Further, 
a  review  of  the  financial  bond  market 
capacities  would  be  exceeded  by 
requiring  each  lessee  or  permittee  to 
evidence  the  specified  amount  of 
financial  responsibility,  resulting  in 
many  companies  being  forced  out  of  the 
offshore  oil  and  gas  drilling  and 
production  marketplace. 

Timetable — For  the  reasons  stated 
above,  we  cannot  incorporate  the 
suggestion  for  30  CFR  Part  253. 

14.  Documents  Incorporated  by 
Reference 

Comments  Received — (a)  "30  CFR 
250.101(e))  Incorporate  bv  Reference 
ASME/ANSI  B31G  'Manual  for 
determining  the  remaining  strength  of 
corroded  pipelines'."  (b)  "(30  CFR 
250.803(b)(1))  and  (30  CFR 
250.1629(b)(1))  Incorporate  by  Reference 
API  510  "Pressure  Vessel  Inspection 
Code:  Maintenance  Inspection.  Rating, 
Repair,  and  Alteration"."" 

Action  Taken  or  Planned — For  (a) 
above,  we  are  currently  studying  ASME/ 
ANSI  B31G  to  decide  whether  we  will 
adopt  it.  For  (b)  above,  we  are  planning 
to  incorporate  API  510  by  reference  as 
part  of  the  Notice  of  Proposed 
Rulemaking  we  are  preparing  in  our 
revision  of  30  CFR  Part  250,  Subpart  H. 

Timing — We  plan  to  publish  for 
comment  the  Notice  of  Proposed 
Rulemaking  revising  Subpart  H  in  early 
2001. 

B.  Minerals  Revenue  Management 
IMRM) 

MRM  was  formerly  known  as  the 
Royalty  Management  Program.  The 
program  was  renamed  on  October  8, 
2000.  but  the  functions  remain  the 
same.  MRM  is  reviewing  regulations  in 
the  following  areas: 

1 .  Statute  of  Limitations  and  Record 
Retention 

Comments  Received — (a)  "Statute  of 
limitations  is  unclear."  (b)  "Establish  a 
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reciprocal  5-year  statute  of  limitations 
from  the  date  an  obligation  becomes 
due.""  (c)  "Absence  of  a  record  retention 
program  creates  some  confusion. 
Regulations  should  require  record 
retention  to  coincide  with  the  5-year 
statute  of  limitations."  (d)  "  'the  MMS 
is  changing  processes,  developing 
implementation  plans,  and  preparing 
regulatory  changes,'  in  doing  so,  the 
congressional  intent  of  FOGRSFA 
should  be  followed  to  provide  certainty 
and  simplicity  to  lessees." 

Action  Taken  or  Planned — The 
Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act 
(FOGRSFA)  was  signed  into  law  on 
August  13,  1996.  FOGRSFA  contains 
language  to  implement  a  7-year  statute 
of  limitations  for  MMS  processes.  We 
are  changing  processes,  developing 
implementation  plans,  and  preparing 
regulatory  changes  to  comply  with  the 
requirements  of  FOGRSFA. 

2.  Interest — Overpayments  & 
Assessments 

Comment  received — (a)  "Interest 
accrual  should  be  equitable  between  the 
agency  and  industry."  (b)  "the  MMS 
should  be  mindful  of  the  congressional 
intent  of  simplicity  and  certainty  in 
promulgating  any  regulations  to 
implement  these  provisions  of 
FOGRSFA."  (c)  "A  de  minimis 
provision  should  be  established  for  the 
assessment  of  interest."  (d)  "*  *  *  MMS 
should  enhance  their  existing  interest 
assessment  system  to  allow  for  the 
offsetting  of  prior  period  adjustments 
made  on  the  MMS  Form  2014  before 
calculating  applicable  interest."  (e) 
•'MMS  should  enhance  their  existing 
interest  assessment  system  to  calculate 
interest  properly  when  payment  and 
reporting  are  received  on  different  dates. 
Interest  is  supposed  to  be  calculated  on 
payment  date,  not  reporting  date  as  is 
done  currently  in  the  MMS  system.  This 
can  cause  increased  staff  time  and  could 
easily  cause  incorrect  overpayment  of 
interest.  The  MMS  system  could  remain 
as  is,  justified  by  the  fact  that  the 
majority  of  the  time  payment  and 
reporting  are  made  on  the  same  dates. 
In  this  case  we  would  encourage  the 
MMS  to  develop  an  override  in  the 
system  so  that  payment  date  can  be  used 
when  necessary  to  calculate  interest. 
Payments  are  sometimes  made  to  stop 
the  running  of  interest  before  reports  are 
submitted." 

Action  Taken  or  Planned — For  (a) 
above,  FOGRSFA  provides  for  the 
payment  of  interest  on  overpayments  for 
oil  and  gas  leases  on  Federal  lands. 

For  (b)  above,  on  March  31,  1997,  we 
issued  a  Dear  Payor  letter  about 
FOGRSFA's  provisions  involving 


interest  issues.  We  issued  another  Dear 
Payor  letter  on  October  1.  1997, 
explaining  interest  calculations  and 
interest  reporting  requirements.  We 
have  implemented  system 
enhancements  to  fulfill  the 
requirements  of  FOGRSFA,  and  we  are 
preparing  regulations  which  will 
address  these  interest  issues. 

For  (c)  above,  we  have  included 
billing  thresholds  in  our  interest  system 
to  prevent  bills  for  de  minimis  amounts. 

For  (d)  above,  FOGRSFA  not  only 
provides  for  the  payment  of  interest  on 
overpayments  for  oil  and  gas  leases  on 
Federal  lands,  but  allows  industry  to 
calculate  the  interest  assessment.  Also, 
FOGRSFA  allows  interest  that  has 
accrued  on  overpayments  to  be  applied 
to  reduce  underpayments.  In  May  1997, 
we  started  sending  interest  statements 
instead  of  interest  bills,  and  the 
statements  contain  totals  for  interest 
that  MMS  owes  and  for  interest  owed  to 
MMS.  MMS  is  implementing  system 
changes  to  conform  with  the 
requirements  of  FOGRSFA  and 
preparing  corresponding  regulations. 

For  (e)  above,  we  calculate  interest  on 
underpayments  based  upon  the  date  we 
receive  payment.  Interest  on 
overpayments  is  calculated  from  the 
original  royalty  due  date  for  a  given 
sales  month  to  the  date  we  receive  the 
Form  MMS-2014.  Report  of  Sales  and 
Royalty  Remittance,  recouping  overpaid 
royalties. 

Timetable — We  will  publish  for 
comment  a  Notice  of  Proposed 
Rulemaking  in  2001  addressing  interest 
on  overpayments  and  underpayments. 

3.  Gas  Valuation 

Comments  received  (a)  ""If  the  Takes 
vs.  Entitlements  policy  stays  in  effect. 
MMS  should  strictly  enforce  reporting 
on  actual  quantities  taken  for  all 
industry  participants.'"  (b)  "Eliminate 
Transportation  and  Processing 
Allowance  Forms  for  Indians."' 

Action  Taken  or  Planned  (a) 
FOGRSFA  contains  language  requiring 
"takes""  reporting  for  stand  alone  leases 
and  agreements  containing  100  percent 
Federal  leases.  FOGRSFA  also  requires 
"entidements""  reporting  for  so-called 
mixed  agreements  (agreements 
containing  Federal,  State,  Indian,  and/or 
fee  leases)  with  an  exception  to  use 
"takes"  reporting  for  marginal 
properties.  We  are  changing  processes, 
developing  implementation  plans,  and 
preparing  regulatorv'  changes  to  comply 
with  the  reouirements  of  FOGRSFA. 

(b)  A  final  rule  developed  by  the 
Indian  Gas  Valuation  Negotiated 
Rulemaking  Conunittee  was  published 
on  August  10,  1999  (64  FR  43506),  and 
became  effective  on  January  1,  2000. 


This  rule  addresses  the  valuation  for 
royalty  purposes  of  natural  gas 
produced  from  Indian  leases.  The  rule 
substantially  reduces  the  transportation 
and  allowance  reporting  forms  for  gas 
from  Indian  leases.  The  rule  also  adds 
a  methodologv'  to  calculate  the  major 
portion  value  and  an  alternative 
methodology  for  dual  accounting  as 
required  by  Indian  lease  terms.  The  rule 
simplifies  and  adds  certainty  to  the 
valuation  of  production  from  Indian 
leases. 

Timetable — We  plan  to  publish  for 
comment  a  Notice  of  Proposed 
Rulemaking  in  2001  on  takes  vs. 
entitlements. 

4.  Reporting  Procedures  and  Threshold 

Comments  Received — (a)  •*  •  *  the 

prompt  implementation  of  the 

recommendations  of  the  Royalty  Policy 

Committee  Audit  and  Royalty  Reporting 

and  Production  Accounting 

Subcommittees  will  achieve  those 

simplification  and  streamlining  goals 
*  *  *  " 

(b)  "The  RMP  Reengineering  Team 
has  recommended  32  reporting  changes 
to  reduce  and  simplify"  reporting  and 
reduce  administrative  costs  for  both 
MMS  and  lessees.  MMS  should  proceed 
diligently  to  implement  these  changes."' 

(c)  "The  review  references  the 
proposed  changes  to  reporting 
requirements  to  the  OGOR's  and  the 
2014"s.  The  statement.  "If  these  changes 
are  implemented,  they  will  significantly 
reduce  the  volumes  of  lines  reported 
and  processed."  is  not  totally  correct  in 
our  assessment.  It  may  be  true  for  the 
OGOR"s  because  some  duplicate 
reporting  is  being  eliminated,  but  not  for 
the  2014"s.  If  the  current  proposed  2014 
becomes  the  final  2014,  the  lines  of 
reporting  will  be  greatly  increased 
mainly  because  of  the  new  proposed 
valuation  code.  If  industr\'  is  required  to 
report  their  sales  at  the  six  different 
valuation  levels  proposed  by  the  MMS, 
the  number  of  lines  will  greaUy 
increase." 

Action  Taken  or  Planned — On  July 
14,  2000.  the  Office  of  Management  and 
Budget  (OMB)  approved  the  information 
collection  changes  in  production 
reporting,  and  on  August  1,  2000,  OMB 
approved  the  information  collection 
changes  in  royalty  reporting.  Form 
MMS-2014. 

On  )uly  15.  1999  (64  FR  38116).  we 
published  a  final  rule  requesting  that 
certain  reports  be  submitted 
electronically  beginning  in  November 
1999.  Electronic  submission 
significantly  reduces  the  amount  of  time 
necessarv'  for  a  company  to  complete  the 
monthly  reports  and  MMS  processing 
time,  since  no  manual  entrv"  is  required. 
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Timetable — Completed. 

5.  Refunds  Due  to  Industn-  Which  Are 
Controlled  by  Section  10  of  the  Outer 
Continental  Shelf  Lands  Act 

Comments  Received — (a)  "Section  10 
refund  requirements  should  be 
eliminated.  The  refund  process  used  for 
onshore  properties  should  be 
established  for  offshore  properties   '  (b) 
"*  *  *  we  would  urge  the  MMS  to 
facilitate  elimination  of  the  Section  10 
recoupment  procedures  in  its  entirety 
The  current  practice  is  administratively 
burdensome  and  not  cost  effective  for 
tbe  industry  or  MMS."  (c)  "Eliminate 
documentation  requirements  for  refund 
requests  over  S250M  (million);  and/or 
increase  this  threshold  to  S500M:  raise 
the  refund  request  limit  to  S5M.  Exempt 
pure  accounting  adjustments  for  items 
such  as  production  date  adjustments 
and  incorrect  AID  (Accounting 
Identification)  numbers:  exempt  unit 
revisions  because  these  revisions  are 
often  made  more  than  2  years  after  the 
date  of  production;  establish  a  time 
limit  on  MMS  for  review  of  a  refund 
request  to  expedite  the  process;  and 
overpayments  on  OCS  properties  should 
be  allowed  to  be  offset  against  any  OCS 
underpayment.  ' 

Action  Taken  or  Planned — FOGRSFA 
repeals  the  Section  10  refund 
procedures  of  the  OCS  Lands  Act.  On 
November  25.  1996.  we  mailed  a  Dear 
Payor  letter  with  guidelines  on  refund 
procedures.  We  are  presentlv 
developing  a  proposed  rule 
implementing  tbe  new  refund 
procedures. 

6.  Electronic  Data  Exchange 

Comments  Received — (a)  '*  *  *MMS 
(should)  continue  tbeir  ongoing  effort  to 
exchange  data  by  electronic  means 
rather  than  hard  copy  thereby  enabling 
tbe  industry  to  adjust  the  data  elements 
to  integrate  with  each  company's 
systems."  (b)  '*  *  '  is  looking  forward 
to  working  with  MMS  to  develop  an 
electronic  reporting  and  funds  transfer 
system  that  is  both  cost  effective  and 
efficient  for  all  parties." 

Action  Taken  or  Planned — We 
continue  to  encourage  the  exchange  of 
data  electronically.  Our  Reporter  and 
Payor  Training  sessions  stress  the 
benefits  of  electronic  reporting  and 
provide  reporters  and  payors  with 
options  for  reporting  by  electronic  data 
interchange,  diskette,  or  magnetic  tape. 
Another  way  we  publicize  electronic 
reporting  is  on  the  MMS/Minerals 
Revenue  Management  Internet  website. 
www.rmp. mms.gov.  (In  lanuary  2001, 
this  website  will  be  changed  to 
www.mrm.mras.gov.) 


On  April  22,  1997  (62  FR  19497).  we 
published  a  final  rule  specifying  how 
payments  are  made  for  mineral 
royalties,  rentals,  and  bonuses  that 
requires  all  payments  to  be  made 
electronically  to  the  extent  it  is  cost 
effective  and  practical. 

On  luly  15,  1999  (64  FR  38116),  we 
published  a  final  rule  requesting  that 
certain  reports  be  submitted 
electronically  beginning  in  November 
1999.  Electronic  submission 
significantly  reduces  the  amount  of  time 
necessary  for  a  company  to  complete  the 
monthly  reports  and  MMS  processing 
time,  since  no  manual  entry  is  required. 

Timetable — Completed. 

7.  Publish  Final  Rules  Expeditiously 

Comments  Received — *   *    'primary 
recommendation  is  the  expeditious 
completion  and  publication  of  pending 
final  rules,  for  example,  the  proposed 
rules  on  administrative  offset  and 
limitations  on  credit  adjustments,  and 
the  proposed  rule  on  payor  liability. 
*   *   *  Certainly,  publication  of  the  final 
federal  (and  Indian)  gas  valuation  rule 
should  be  facilitated  to  the  maximum 
extent  possible." 

Action  Taken  or  Planned — We 
published  the  final  Indian  gas  valuation  , 
rule  on  August  10,  1999  (64  FR  43506). 
On  April  22.  1997.  we  published  a 
Notice  in  the  Federal  Register  (62  FR 
19536)  withdrawing  the  proposed  final 
Federal  gas  valuation  rule  because  of 
changes  occurring  in  the  gas  market. 

New  language  in  FOGRSFA  will  cause 
a  number  of  changes  in  the  Payor 
Liability  rule  and  the  Administrative 
Offset  and  Limitations  on  Credit 
Adjustments  rule.  We  are  working  to 
incorporate  the  effects  of  FOGRSFA  in 
these  rules 

8  Valuation  of  Coal  fi-om  Federal  leases 

Comments  Received — (a)"*    *   * 
amending  this  section  to  allow  the  use 
of  the  lessee's  arm's  length  contracts  to 
support  the  value  for  a  non-arm's-length 
contract  would  make  this  section  more 
effective  and  also  eliminate  the  need  to 
use  third-party  proprietary  information 
in  many  instances."  (b)  "*    *    *  the  use 
of  the  lessee's  arm's-length  contracts  is 
the  best  evidence  of  the  comparable 
value  of  any  non-arm's-length  sales  by 
the  lessee." 

Action  Taken  or  Planned — The 
Royalty  Policy  C^ommittee's  Coal 
Subcommittee  is  reviewing  issues 
related  to  coal  valuation,  and  we  will 
use  the  RPC's  recommendations  to  make 
improvements  to  the  coal  royalty 
valuation  and  reporting  procedures  and 
associated  regulations.  The 
subcommittee  anticipates  presenting 
their  report  on  coal  valuation  at  a 


meeting  of  the  full  Royalty  Policy 
Committee  in  the  spring  of  2001. 

9.  Royalty-in-Kind  (RIK)  Alternative 

Comments  Received — "urges  the 
MMS  to  pursue  implementation  of  a  RIK 
program  as  a  cost  effective  alternative." 

Action  Taken  or  Planned — In  1997. 
we  conducted  a  Feasibility  Study  that 
iixamined  a  series  of  RIK  options,  both 
offshore  and  onshore.  Under  RIK.  the 
government  accepts  its  royalty  shcU-e  in 
the  form  of  production  rather  than  the 
agency's  usual  practice  of  collecting  oil 
royalties  as  a  share  of  the  cash  value 
received  by  the  lessee  for  sale  of  the 
production.  Based  on  the  study's 
recommendations,  we  are  conducting 
pilot  projects  to  study  various 
approaches  to  implementing  the  RIK 
concept. 

In  cooperation  with  the  State  of 
Wyoming,  royalty  crude  oil  from 
Federal  leases  in  the  State  of  Wyoming 
and  from  State  of  Wyoming  properties 
has  been  sold  competitively  on  the  open 
market  about  twice  yearly.  The  State  of 
Wyoming  and  MMS  are  satisfied  enough 
with  the  initial  results  of  these  joint 
competitive  open  market  RIK  sales  to 
continue  and  expand  them.  Both 
agencies  are  continuing  to  monitor  the 
cost-effectiveness  of  the  RIK  approach  to 
crude  oil  sales  in  Wyoming. 

Under  the  second  pilot,  royalty 
natural  gas  is  being  taken  in  kind  from 
Federal  leases  in  the  Texas  8(g)  zone  of 
the  Gulf  of  Mexico  (Federal  offshore 
leases  adjacent  to  State  waters).  The  gas 
is  being  marketed  competitively  in 
partnership  with  the  Texas  General 
Land  Office  through  a  Cooperative 
Agreement  with  the  State  of  Texas. 

In  1999.  we  initiated  the  third  pilot, 
taking  royalty  gas  from  offshore  Federal 
leases.  Gulf  of  Mexico-wide.  We  are 
offering  royalty  gas  under  competitive 
sales  held  monthly  for  a  contract  term 
of  30  days  as  well  as  under  less  frequent 
sales  resulting  in  contracts  of  longer 
terms.  Part  of  it  is  sold  to  the  General 
Services  Administration  (GSA)  under  an 
interagency  ^^reement  for  use  by 
Federal  agt      ies. 

In  2000.  we- initiated  a  pilot  to  address 
the  feasibility  of  taking  royalty  crude  oil 
from  Federal  properties  in  the  Gulf  of 
Mexico.  This  offshore  oil  pilot  makes 
the  Federal  royalty  crude  available, 
under  public  competitive  sales,  to  a 
broad  range  of  qualified  bidders, 
without  limitation  to  those  eligible 
under  the  Small  Refiner  RIK  Program, 

We  will  analyze  these  pilots  to 
determine  if.  and  under  what 
circumstances,  the  RIK  option  can 
reduce  administrative  costs  for 
government  and  industry  while 
producing  at  least  as  much  revenue  as 
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our  current  method  of  collecting 
royalties  in  value. 

10.  Lessee/Designee 

Comments  Received — MMS  published 
an  interim  final  rule  on  August  5,  1997 
(62  FR  42062).  to  implement  the 
designation  of  royalty  payment 
responsibility  provision  of  FOGRSFA. 
Generally,  we  support  the  need  for 
lessees  to  submit  designations  pursuemt 
to  FOGRSFA.  however,  the  lessees  take 
issue  with  MMS's  overall  approach  to 
implementing  these  very  important 
provisions  of  FOGRSFA.  Specifically, 
they  object  to  the  need  for  MMS  to 
collect  some  of  the  information  sought, 
the  level  of  detailed  information 
required  by  this  rule,  the 
burdensomeness  of  information 
required,  and  the  ability  of  MMS  and 
the  Bureau  of  Land  Management  (BLM) 
to  utilize  information  that  these  bureaus 
already  have  and  maintain.  Also,  they 
take  issue  with  MMS's  authority  to 
collect  the  information  required  under 
the  rule  from  designees  (payors). 

Action  Taken  or  Planned— yNhen  the 
payor  remits  royalties  on  behalf  of  the 
lessee,  FOGRSFA  requires  that  the 
lessee  designate  the  paying  party  as 
their  designee  for  each  lease.  The 
interim  final  rule  published  on  August 
5.  1997.  implements  the  requirements  of 
FOGRSFA.  We  have  a  process  in  place 
with  BLM  to  identify  operating  rights 
owners  and  changes  to  operating  rights 
ownership. 

Timetable — Completed. 

11.  Other  MMS/Minerals  Revenue 
Management  Regulatory  Actions 

Comments  Received — (a)  "In  order  to 
craft  a  reasonable,  fair,  and  proper  [oil 
valuation]  rule,  it  is  imperative  that 
MMS  publicly  address  all  critical  issues 
prior  to  the  issuance  of  any  final  rule  so 
that  affected  persons  can  participate 
meaningfully  in  the  rulemaking 
process." 

(b)  "Congress  pushed  for  delegation  of 
royalty  management  functions  to  states 
as  a  means  of  streamlining  and 
simplifying  the  process  of  collection 
and  payment  of  federal  royalties. 
Despite  Congress'  clear  intent,  however, 
the  final  regulations  published  on 
August  12,  1997,  and  the  standards  for 
delegation  published  on  September  8, 
1997,  in  no  way  attempt  to  achieve  that 
purpose." 

Action  Taken  or  Planned — For  (a) 
above,  on  January  24,  1997,  we 
published  a  proposed  rule  on  Valuation 
of  Oil  From  Federal  Leases  (62  FR 
3742),  and  on  February  12. 1998,  we 
published  a  proposed  rule  on  Valuation 
of  Oil  From  Indian  Leases  (63  FR  7089). 
We've  held  numerous  public  meetings 


regarding  the  proposed  oil  valuation 
rules,  and  in  response  to  the  many 
comments  received  in  the  meetings  and 
through  the  mail,  we  published  the 
following  in  the  Federal  Register  on  tbe 
proposed  rule.  Valuation  of  Oil  on 
Federal  Leases: 

•  Supplementary  Proposed  Rule  (July 
3,  1997—62  FR  36030); 

•  Reopened  Public  Comment  Period 
and  Offered  Alternatives  (September  22, 
1997—62  FR  49460); 

•  Supplementary  Proposed  Rule 
(February  6,  1998 — 63  FR  6113); 

•  Supplementary  Proposed  Rule  (July 
16,  1998—63  FR  38355);  and 

•  Reopened  Comment  Period  and 
Offered  Three  Workshops  in  Houston, 
TX;  Albuquerque,  NM;  and  Washington, 
DC  (March  12,  1999—64  FR  12267). 

•  Final  Rule  (March  15,  2000—65  FR 
14022). 

We  also  prepared  a  Supplementary 
Proposed  Rule  for  Establishing  Oil 
Value  for  Royalty  Due  on  Indian  Leases 
and  published  it  on  January  5,  1999  (65 
FR  403). 

For  (b)  above,  the  regulations  for  the 
Delegation  of  Royalty  Management 
Functions  to  States  were  developed  in 
consultation  with  State  government 
representatives  and  industry.  The  final 
rule  was  published  on  August  12,  1997 
(62  FR  43076),  and  included  responses 
to  comments  we  received  on  the 
proposed  rule.  On  July  18,  1999  (64  FR 
36782),  we  published  a  final  rule  that 
allows  States  which  choose  to  assume 
duties  to  do  so  for  less  than  all  of  the 
Federal  mineral  leases  within  the  State 
or  leases 

Timetable — For  (a)  above,  we  plan  to 
publish  a  Final  Rule,  "Establishing  Oil 
Value  for  Royalty  Due  on  Indian 
Leases,"  in  2001.  For  (b)  above, 
completed. 

Conclusion 

We  invite  you  to  comment  on  our 
existing  regulations  and  also  the  actions 
we  have  taken  in  response  to  comments 
and  enacted  legislation.  And.  we  invite 
you  to  stay  further  informed  on  many  of 
the  topics  discussed  in  this  status  report 
by  visiting  the  MMS  Internet  Website  at 
www.mms.gov. 

Dated:  December  19.  2000. 
Acting  for  Walter  D.  Cruickshank, 

Director,  Minerals  Management  Senice. 
[FR  Doc.  00-32832  Filed  12-22-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-0O-242] 

RIN2115-AA97 

Safety  Zone:  Macy's  July  4tti 
Fireworks,  East  River,  NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  permanent  safety  zone  for 
the  annual  Macy's  July  4th  fireworks 
display.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  the  East  River. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
February  9,  2001. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Waterways 
Oversight  Branch  (CGDOl-00-242), 
Coast  Guard  Activities  New  York,  212 
Coast  Guard  Drive,  room  204,  Staten 
Island,  New  York  10305.  The 
Waterways  Oversight  Branch  of  Coast 
Guard  Activities  New  York  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  204. 
Coast  Guard  Activities  New  York, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  M.  Day,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4012, 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identifv  the  docket  number  for 
this  rulemaking  (CGDOl-00-242), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8' :;  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
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the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
VVaterv\'ays  Oversight  Branch  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register 

Background  and  Purpose 

The  Coast  Guard  proposes  to  establish 
a  permanent  safety  zone  for  the  annual 
Macy's  luly  4th  fireworks  display  in  the 
East  River.  The  safety  zone  encompasses 
all  waters  of  the  East  River  east  of  a  line 
drawn  from  the  Fireboat  Station  Pier, 
Batter\'  Park  Citv,  in  approximate 
position  40  42'15.4"N  074^01  06. 8'^V 
(NAD  1983)  to  Governors  Island  Light 
(2)  (LLNR  35010).  in  approximate 
position  40  41'34.4"N  074^01'10.9"W 
(NAD  1983);  north  of  a  line  drawn  from 
Governors  Island,  in  approximate 
position  40  41'25.3'TVJ  074  00'42  5'^V 
(NAD  1983)  to  the  southwest  corner  of 
Pier  9A.  Brooklyn;  south  of  a  line  drawn 
from  East  47th  Street.  Manhattan 
through  the  southern  point  of  Roosevelt 
Island  to  46  Road.  Brooklyn,  and  all 
waters  of  Newtown  Creek  west  of  the 
Pulaski  Bascule  Bridge 

Vessels  equal  to  or  greater  than  20 
meters  (65.6  feet)  in  length,  carrv'ing 
persons  for  the  purpose  of  viewing  the 
fireworks,  may  take  position  in  an  area 
inside  the  safety  zone,  at  least  200  yards 
off  the  bulkhead  on  the  west  bank  and 
|ust  off  the  pierhead  faces  on  the  east 
bank  of  the  East  River  between  the 
Williamsburg  Bridge  and  North  9th 
Street.  Brooklyn.  This  area  is  bound  by 
the  following  points:  40'42'45.5"N 
073-58'Q7  4"W;  thence  to  40"42'50.4"N 
073^58'23.2"W;  thence  to  40=43'23.1"N 
073-58'12.7'^V;  thence  to  40"43'21  5"N 
073'57'45.7'^V;  (NAD  1983)  thence  back 
to  the  point  of  beginning.  All  vessels 
must  be  in  this  location  by  6:30  p.m. 
(e.s.t.)  the  day  of  the  event. 

Once  in  position  within  the  zone,  all 
vessels  must  remain  in  position  until 
released  by  the  Captain  of  the  Port.  New- 
York.  On-scene-patrol  personnel  will 
monitor  the  number  of  designated 
vessels  taking  position  in  the  viewing 
area  of  the  zone.  If  it  becomes  apparent 
that  any  additional  spectator  vessels  in 
the  viewing  area  will  create  a  safety 
hazard,  the  patrol  commander  may 
prevent  additional  vessels  from  entering 
it.  After  the  event  has  concluded  and 
the  fireworks  barges  have  safelv 
relocated  outside  of  the  main  channel. 


vessels  will  be  allowed  to  depart  the 
viewing  area  as  directed  by  the  patrol 
commander. 

We  created  the  viewing  area  within 
this  safety  zone  in  order  to  reduce 
significant  safety  hazards  in  this  area  of 
the  East  River,  due  in  great  part,  to  the 
extremely  strong  currents.  Based  on 
experience  from  similar  events  in  this 
area  of  the  East  River,  we  are  concerned 
that  smaller  spectator  craft  located  in 
between  the  two  fireworks  barge  sites 
could  drift  into  the  fallout  zone  of  either 
barge  site.  Additionally,  experience 
from  previous  events  has  also  shown 
that  having  large  and  small  craft  located 
in  a  confined  area  presents  safety 
hazards  for  both  sized  vessels  due  to 
vessel  wake,  anchor  swing  radii,  and 
restricted  visibility  of  larger  vessels  in  a 
confined  area. 

One  safety  zone  is  required  for  this 
large  section  of  the  East  River  because 
the  Coast  Guard  has  a  limited  amount  of 
assets  available  to  patrol  this  event.  If 
we  made  this  zone  into  two  zones,  we 
could  not  adequately  enforce  the 
boundaries  of  both  zones,  and  the  safety 
of  the  port  and  the  mariners  would  be 
unacceptably  compromised  because  of 
the  two  nearby  fireworks  barge  locations 
in  a  confined  waterway  with  significant 
currents.  Fireworks  barge  locations  are 
normally  south  of  Roosevelt  Island  and 
the  Brooklyn  Bridge. 

The  Staten  Island  Ferries  may 
c(mtinue  services  to  their  ferrv'  slip  at 
Whitehall  Street.  Manhattan. 
Continuing  ferrv  services  in  the 
southwestern  portion  of  the  safety  zone 
will  not  create  a  hazard  nor  be 
threatened  by  the  fireworks  display 
because  Vessel  Traffic  Services  New 
York  will  monitor  and  control  the 
transits  of  these  ferries.  Failure  to  allow 
these  continued  ferrv  services  will  have 
a  negative  impact  on  residents  of  Staten 
Island.  NY.  and  those  persons  traveling 
to  and  from  Manhattan  at  the  end  of  a 
national  holiday. 

The  proposed  safety  zone  is  effective 
from  6:30  p  m.  (est.)  until  11:30  p.m. 
(est)  on  luly  4th.  If  the  event  is 
cancelled  due  to  inclement  weather, 
then  this  proposed  safety  zone  is 
effective  from  6:30  p.m.  (e.s.t.)  until 
11:30  p.m.  (e.s.t.)  on  July  5th.  The 
proposed  safety  zone  prevents  vessels 
from  transiting  this  portion  of  the  East 
River  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  from  6  barges  in  the 
area.  No  vessel  may  enter  the  safety 
zone  without  permission  from  the 
Captain  of  the  Port.  New  York. 

This  safety  zone  covers  the  minimum 
area  needed  and  imposes  the  minimum 
restrictions  necessary  to  ensure  the 


protection  of  all  vessels  and  the 
fireworks  handlers  aboard  the  barges. 

Public  notifications  will  be  made 
prior  to  the  event  via  the  Local  Notice 
to  Mariners,  marine  information 
broadcasts,  facsimile,  and  Macy's 
waterways  telephone  hotline.  In 
previous  years  this  telephone  hotline 
has  been  established  in  early  June. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zone  is  for  the 
Macy's  July  4th  fireworks  display  held 
in  the  East  River,  NY.  This  event  is  held 
annually  on  July  4th.  If  the  event  is 
cancelled  due  to  inclement  weather, 
then  this  event  will  be  held  on  July  5th. 
This  rule  is  being  proposed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event,  to  give  the  marine 
community  the  opportunity  to  comment 
on  this  event,  and  to  decrease  the 
amount  of  annual  paperwork  required 
for  this  event. 

The  proposed  size  of  this  safety  zone 
was  determined  using  National  Fire 
Protection  Association  and  New  York 
City  Fire  Department  standards  for  8  to 
12  inch  mortars  fired  from  a  barge, 
combined  with  the  Coast  Guard's 
knowledge  of  tide  and  current 
conditions  in  this  area. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulator^'  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

This  safety  zone  temporarily  closes  a 
major  portion  of  the  East  River  to  vessel 
traffic.  There  is  a  regular  flow  of  traffic 
through  this  area;  however,  the  impact 
of  this  regulation  is  expected  to  be 
minimal  for  the  following  reasons:  the 
limited  duration  of  the  event;  the 
extensive,  advance  advisories  that  will 
be  made  to  allow  the  maritime 
community  to  schedule  transits  before 
and  after  the  event;  the  event  is  taking 
place  at  a  late  hour  on  a  national 
holiday;  the  event  has  been  held  for 
twenty-three  years  in  succession  and  is 
therefore  anticipated  annually,  small 
businesses  may  experience  an  increase 
in  revenue  due  to  the  event;  advance 
notifications  will  be  made  to  the  local 
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maritime  community  by  the  Local 
Notice  to  Mariners,  marine  information 
broadcasts,  facsimile,  and  the  event 
sponsor  establishes  and  advertises  a 
telephone  hotline  which  waterways 
users  may  call  prior  to  the  event  for 
details  of  the  safety  zone.  This 
telephone  number  will  be  published  via 
the  Local  Notice  to  Mariners  and 
facsimile.  The  number  is  normally 
activated  in  early  June  each  year. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  East  River 
during  the  times  these  zones  are 
activated. 

This  safety  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  the  limited 
duration  of  the  event;  the  extensive, 
advance  advisories  that  will  be  made  to 
allow  the  maritime  community  to 
schedule  trainsits  before  and  after  the 
event;  the  event  is  taking  place  at  a  late 
hour  on  a  national  holiday;  the  event 
has  been  held  for  twenty-three  years  in 
successfbn  and  is  therefore  anticipated 
annually,  small  businesses  may 
experience  an  increase  in  revenue  due 
to  the  event;  advance  notifications  will 
be  made  to  the  local  maritime 
community  by  the  Local  Notice  to 
Mariners,  marine  information 
broadcasts,  facsimile,  and  the  event 
sponsor  establishes  and  advertises  a 
telephone  hotline  which  waterways 
users  may  call  prior  to  the  event  for 
details  of  the  safety  zone.  This 
telephone  number  will  be  published  via 
the  Local  Notice  to  Mariners  and 
facsimile.  The  number  is  normally 
activated  in  early  June  each  year. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 


please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
M.  Day,  Waterways  Oversight  Branch, 
Coast  Guard  Activities  New  York  (718) 
354-4012. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 


Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  thgt  may  disproportionately  affect 
children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figiu'e  2-1. 
paragraph  34(g).  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  proposed  rule  fits  paragraph  34(g) 
as  it  establishes  a  safety  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

Part  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191: 
33  CFR  1.05-l(g).  6.04-1.  6  04-6.  160. .5;  49 
CFR  1.46. 

2.  Add  §  165.166  to  read  as  follows: 

§  165.166    Safety  Zone:  Macy's  July  4th 
Fireworks,  East  River,  NY. 

(a)  Regulated  Area.  The  following  area 
is  a  safety  zone:  All  waters  of  the  East 
River  feast  of  a  line  drawn  from  the 
Fireboat  Station  Pier,  Battery*  Park  City, 
in  approximate  position  40''42'15.4'N 
074=01 '06. 8'^V  (NAD  1983)  to  Governors 
Island  Light  (2)  (LLNR  35010),  in 
approximate  position  40°41'34.4"N 
074°01'10.9'^  (NAD  1983);  north  of  a 
line  drawn  from  Governors  Island,  in 
approximate  position  40°41'25.3'7vJ 
074°00'42.5"W  (NAD  1983)  to  the 
southwest  comer  of  Pier  9A,  Brooklyn; 
south  of  a  line  drawn  from  East  47th 
Street,  Manhattan  through  the  southern 
point  of  Roosevelt  Island  to  46  Road. 
Brooklyn,  and  all  waters  of  Newtown 
Creek  west  of  the  Pulaski  Bascule 
Bridge. 

(b)  Activation  Period.  This  section  is 
activated  annually  from  6:30  p.m.  (e.s.t.) 
until  11:30  p.m.  (e.s.t.)  on  July  4th.  If  the 
event  is  cancelled  due  to  inclement 
weather  then  this  section  is  in  effect 
from  6:30  p.m.  (e.s.t.)  until  11:30  p.m. 
(e.s.t.)  on  July  5th. 
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(c)  Regulations  1 1 )  The  general 
regulations  contained  in  33  CFR  165.23 
apply 

(2)  No  vessels,  except  the  Staten 
Island  Ferries,  will  b*>  allowed  to  transit 
the  safety  zone  without  the  permission 
of  the  (Captain  of  the  Port.  New  York. 

(3)  .'Ml  persons  and  vessels  shall 
complv  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  bv  a  U.  S.  Coast  Guard  vessel  bv 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

(4)  Vessels  equal  to  or  greater  than  20 
meters  (65.6  feet)  in  length  carrying 
persons  for  the  purpose  of  viewing  the 
firework  may  take  position  in  an  area 
inside  the  safety  zone,  at  least  200  yards 
off  the  bulkhead  on  the  west  bank  just 
off  the  pierhead  faces  on  the  east  bank 
of  the  East  River  between  the 
Williamsburg  Bridge  and  North  9th 
Street.  Brooklyn.  This  area  is  bound  bv 
the  following  points:  40'42'45.5"N 
073\58'07.4'HV:  thence  to  40  42'50.4"N" 
073%58'23.2"\V;  thence  to  40  43'23.1'TVJ 
073"58'12.7"\V;  thence  to  40  43'21.5"N 
073"57'45.7nV:  (NAD  1983)  thence  back 
to  the  point  of  beginning.  All  vessels 
must  be  in  this  location  by  6:30  p.m. 
(e.s.t.)  the  day  of  the  event. 

Dated:  .November  3,  2000. 
P.A.  Harris. 

Captain.  U.  S.  Coast  Guard.  Captain  of  the 
Pnrt.  Sew  York,  Acting. 
IFR  Dor.  00-.32826  Filed  12-22-00;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[GC  Docket  No.  00-219;  FCC  00-392] 

Exempt  Presentations 

AGENCY:  P'oderal  (liuiinuinicalions 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  proposes  to 
amend  its  regulations  specifying 
presentations  that  are  treated  as  exempt 
under  the  e.x  parte  rules.  Under  the 
current  rule,  presentations  to  or  from 
the  Department  of  lustice  and  the 
Federal  Trade  Commission  regarding 
telecommunications  competition 
matters  are  treated  as  exempt.  The  item 
would  expand  the  scope  of  the 
exemption  to  include  the  Competition 
Directorate  of  the  European  Commission 


and  other  international  and  foreign 
bodies  with  analogous  functions.  The 
Item  would  clarify  that  the  term 
"telecommunications  competition 
matters'   in  the  existing  rule  was 
intended  to  be  construed  broadly  and 
was  not  limited  to  common  carriers.  The 
intended  effec:t  of  this  proposal  is  to 
enhance  the  (Commission's  ability  to 
consult  with  relevant  agencies 
concerning  mergers  and  other 
significant  competition  matters. 
DATES:  (Mimments  must  be  filed  on  or 
before  lanuary  25,  2001;  reply 
comments  must  be  filed  on  or  before 
Februarv  9.  2001 

ADDRESSES:  F'ederal  (Communications 
(Commission.  445  12th  Street,  SW.  Room 
8-(;723.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S  Seiizel.  Office  of  Cieneral 
Counsel  (202)  418-1720. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sunmi.irv  nf  the  (Commission's  Notice  of 
Proposed  Rulemaking  (NPRM),  GC 
Docket  No.  00-219,  adopted  on  (October 
30.  2000.  and  released  December  15, 
2000  The  full  text  of  the  NPRM  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
F(C(C  Reference  Information  Center, 
Portals  II.  445  12th  Street,  SW,  Room 
CY-A257,  Washington,  DC  20554. 
Copies  of  filings  may  be  purchased  from 
the  Commission's  copy  contractor, 
liiternational  Transcription  Service 
(ITS).  1231  20th  Street,  NW, 
Washington.  D.(C.  20036,  telephone 
(202)  857-3800,  facsimile  (202)  857- 
3805   Filings  may  also  be  viewed  on  the 
Commission's  Internet  web  site  using 
the  Electronic  Document  Filing  System 
(ECFS)  at  http://haifnss.fcc.gov/cgi-bin' 
ws.exe/ prod/pcls/cnmsrch  v2  hts. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1    Bv  this  notice  of  proposed 
rulemaking,  the  (CCommission  proposes 
to  modify  47  (CFR  1  1204(a)(6),  one  of 
the  rules  governing  the  permissibility  of 
ex  parte  presentations  in  Commission 
proceedings.  The  current  rule  provides 
that  the  following  type  of  presentation 
is  exempt: 

(6)  Tlie  presentati(jn  is  t(j  ox  from  thi' 
United  States  Department  of  Justice  or 
Federal  Trade  Commission  and  involves 
a  telecommunications  competition 
matter  in  a  proceeding  which  has  not 
been  designated  for  hearing  and  in 
which  the  relevant  agencv  is  not  a  partv 
or  commenter  (in  an  informal 
rulemaking  or  )oint  board  proceeding) 
Provided  .  That,  any  new  factual 
information  obtained  through  suc:h  a 
presentation  that  is  relied  on  by  the 
Commission  in  its  decision-making 


process  will  be  disclosed  by  the 
Commission  no  later  than  at  the  time  of 
the  release  of  the  Commission's 
decision:  The  Commission  proposes  to 
broaden  the  scope  of  this  exemption  to 
include  international  and  foreign 
governmental  bodies  that  exercise 
similar  jurisdiction  over  relevant 
matters. 

2.  The  rule  was  intended  to  "promote 
the  public  interest  through  the  exchange 
of  information  between  the  Commission 
and  the  other  principal  agencies 
responsible  for  promoting  or  ensuring 
competition  in  the  telecommunications 
industry."  Amendment  of  the 
Commission's  E.\  Parte  Rules,  9  FCC 
Red  6108  I  2  (1994).  See  also 
Amendment  of  47  CFR  1  1200  et  seq..  12 
FCC  Red  7348,  7368  ^  61  (1997).  recon. 
denied.  14  FCC  Red  18831  (1999). 
modified.  DA  99-2788  (Dec.  17,  1999). 
The  Commission  continues  to  believe 
that  the  public  interest  will  be  served  by 
permitting  free  consultation  between  the 
agencies  with  principal  jurisdiction  over 
telecommunications  competition 
matters.  Indeed,  the  need  for  effective, 
expedited,  and  consistent  governmental 
response  to  issues  of  competition  is 
especially  acute  in  the  present 
environment  of  major  structural 
reorganizations  within  the 
telecommunications  industry', 
accelerated  technological  change,  and 
increased  globalization. 

3.  The  current  §  1.1204(a)(6). 
however,  fails  to  take  into  account  an 
important  dimension  in  the  oversight  of 
telecommunications  competition, 
namely  the  increased  globalization  of 
telecommunications  competition  issues. 
The  entities  and  services  involved  in. 
for  example,  mergers  may  well  be 
international,  rather  than  national  in 
character,  and  the  oversight  of  such 
cases  potentially  involves  not  only  the 
("ommission,  the  DO),  and  the  FTC,  but 
also  their  foreign  and  international 
counterparts.  "This  situation  has 
prompted  antitrust  and  competition 
policy  officials  of  the  United  States  to 
develop  close  relationships  with  their 
foreign  and  international  counterparts 
with  respect  to  notifications, 
consultations,  and  coordination.  In  this 
regard,  formal  bilateral  agreements  have 
been  reached  between  the  United  States 
and  several  countries,  and  informal 
relationships  exist  with  other  countries. 
Because  the  public  interest  requires  the 
effective,  expedited,  and  consistent 
exercise  of  authority  on  the 
international  as  well  as  national  scale, 
presentations  by  the  appropriate  foreign 
and  international  agencies  should  also 
be  exempt  under  the  Commission's  ex 
parte  rules. 


4.  As  an  additional  matter,  the 
Commission  takes  this  opportunity  to 
clarify  that  the  term 

"telecommunications  competition 
matter"  in  the  current  rule  was  intended 
to  be  broadly  construed  to  include  the 
full  extent  of  the  respective  agencies' 
jurisdiction  over  communications 
competition  matters.  It  was  not  intended 
to  be  limited  to  specific  types  of 
competition  matters  involving 
"telecommunications"  as  that  term  may 
be  technically  defined  by  the  Act. 

Initial  Regulatory  Flexibility 
Certification 

5.  Section  603  of  the  Regulatory 
Flexibility  Act,  as  amended,  requires  a 
preliminary  regulatory  flexibility 
analysis  in  a  notice  and  comment 
rulemaking  proceeding  unless  we  certify 
that  "the  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 

a  substantial  number  of  small  entities." 
5  U.S.C.  605(b).  We  believe  that  the  rule 
we  propose  today  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

6.  As  noted  above,  in  proposing  to 
revise  the  ex  parte  rules  we  are 
expanding  the  scope  of  presentations 
treated  as  exempt.  The  proposed  rule 
does  not  impose  any  additional 
compliance  burden  on  persons  dealing 
with  the  Commission,  including  small 
entities.  The  new  rule  would  not 
significantly  affect  the  rights  of  persons 
participating  in  Commission 
proceedings.  There  is  no  reason  to 
believe  that  operation  of  the  new  rule 
would  impose  significant  costs  on 
parties  to  Commission  proceedings. 

7.  Accordingly,  we  certify,  pursuant 
to  Section  605(b)  of  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Contract  with  America  Advancement 
Act  of  1996  (CWAAA),  Public  Law  104- 
121,  110  Stat.  847  (1996),  that  the  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b).  The 
Commission  shall  send  a  copy  of  this 
Notice  of  Proposed  rulemaking, 
including  this  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA.  5 
U.S.C.  605(b).  A  copy  of  this 
certification  will  also  be  published  in 
the  Federal  Register. 

List  of  Subiects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Radio,  Telecommunications, 
Television. 


Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1 .  The  authority'  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151.  154.  303.  and 
309(j)  unless  otherwise  noted. 

2.  Section  1.1204  is  amended  by 
revising  paragraph  (a)(6)  to  read  as 
follows: 

§1.1 204    Exempt  ex  parte  presentations 
and  proceedings 

(a)*   *   * 

(6)  The  presentation  is  to  or  from  The 
United  States  Department  of  Justice,  The 
United  States  Federal  Trade 
Commission,  or  a  foreign  or 
international  agency,  including  but  not 
limited  to  the  Competition  Directorate 
of  the  European  Commission,  with 
responsibility  for  the  oversight  of 
competition  matters  similar  to  the 
foregoing  United  States  agencies,  and 
the  presentation  involves  a 
teleconmiunications  competition  matter. 
This  exemption  applies  to  proceedings 
which  have  not  been  designated  for 
hearing  and  in  which  the  relevant 
agency  is  not  a  party  or  commenter  (in 
an  informal  rulemaking  or  Joint  board 
proceeding).  Any  new  factual 
information  obtained  through  such  a 
presentation  that  is  relied  on  by  the 
Commission  in  its  decision-making 
process  shall  be  disclosed  by  the 
Commission  no  later  than  at  the  time  of 
the  release  of  the  Commission's 
decision; 
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COMMISSION 

47  CFR  Parts  13,  20,  22,  24,  26,  27,  80, 
87,  90,  95,  97,  and  101 

[WT  Docket  No.  00-230;  FCC  00-^02] 

Promoting  Efficient  Use  of  Spectrum 
Through  Elimination  of  Barriers  to  the 
Development  of  Secondary  Marlcets 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  In  this  document,  we  open  a 
proceeding  to  examine  ways  in  which 
W'e  could  remove,  relax,  or  modify 
Commission  rules  to  remove 
unnecessary'  regulatory  barriers  to  the 
development  of  more  robust  secondary 
markets  in  radio  spectrum  usage  rights. 
We  inquire  generally  about  how  best  to 
clarify  our  rules,  and  revise  them  where 
necessary,  to  promote  the  wider  use  of 
spectnun  leasing,  particularly  in  our 
\Vireless  Radio  Services  in  which 
licensees  hold  "exclusive"  authority  to 
use  spectrum  in  their  service  areas.  We 
also  ask  whether  the  Commission 
should  take  additional  actions  to 
improve  the  effectiveness  of  secondar> 
markets  in  the  context  of  other 
terrestrial  licenses,  as  well  as  satellite 
licenses.  We  inquire  whether  the 
Commission  should  revise  its  rules  to 
increase  flexibility  in  its  technical  and 
service  rules.  Finally,  we  seek  comment 
on  actions  the  Commission  might  take 
to  impose  the  availability  of  information 
on  the  use  of  wireless  radio  spectrum. 
DATES:  The  agency  must  receive 
comments  on  or  before  February  9. 
2001 ,  and  reply  comments  on  or  before 
March  9,  2001 ' 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Murray  or  Donald  Johnson.  Wireless 
Telecommunications  Bureau,  at  (202) 
418-7240,  or  via  the  Internet  at 
pmurray@fcc.gov  or  djohnson@fcc.gov, 
respectively;  for  additional  information 
concerning  the  information  collections 
contained  in  this  document,  contact 
Judy  Boley  at  (202)  418-0214,  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Notice 
of  Proposed  Rulemaking  (NPRM).  FCC 
00-402,  in  WT  Docket  No.  00-230. 
adopted  on  November  9,  2000  and 
released  on  November  27,  2000.  The  full 
text  of  this  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20037.  The  full  text 
may  also  be  downloaded  at: 
wwvv.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260  or  TTY  (202)  418-2555. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

L  Introduction  and  Executive  Summary 

1.  In  this  document,  we  open  a 
proceeding  to  examine  a  number  of 
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actions  we  might  take  to  remove 
unnecessan-  regulatory  barriers  to  the 
development  of  more  robust  secondar>' 
markets  in  radio  spectrum  usage  rights. 
We  believe  that  enabling  the 
development  of  more  robust  secondar\' 
markets  will  help  promote  spectrum 
efficiency  and  full  utilization  of 
Commission-licensed  spectrum  and 
thereby  make  more  spectrum  available 
for  the  purposes  for  which  it  is  needed 

2.  First,  we  seek  to  remove,  relax,  or 
modify  our  rules  and  procedures  to 
eliminate  unnecessar\'  impediments  to 
the  operation  of  secondary'  market 
processes.  In  this  document,  we  set 
forth  a  number  of  proposals  for  reducing 
regulations  that  unnecessarily  inhibit 
the  development  of  secondar\-  markets. 
We  initially  ask  generally  how  best  to 
clarify  our  rules,  and  revise  them  where 
necessar\'.  to  promote  the  wider  use  of 
the  leasing  of  spectrum  usage  rights 
(■'spectrum  leasing  ").  particularly  in  our 
Wireless  Radio  Services.  We  next  focus 
on  a  specific  proposal  for  furthering 
leasing  in  the  context  of  a  broad  set  of 
licenses  in  which  spectrum  leasing 
could  most  easily  be  implemented, 
namely  those  Wireless  Radio  Services  in 
which  licensees  hold  "exclusive" 
authority  to  use  the  spectrum  in  their 
service  areas.  We  also  inquire  whether 
there  are  additional  actions  the 
Commission  might  take  to  improve  the 
effectiveness  of  secondary-  markets  in 
the  context  of  other  terrestrial  wireless 
services,  as  well  as  satellite  services. 
Finally,  working  within  the  statutory 
framework  of  the  Communications  Act. 
we  undertake  to  remove  impediments 
posed  by  our  policies,  such  as  our 
interpretation  of  requirements 
pertaining  to  transfer  of  control  issues 
under  Section  310(d).  47  U.S.C.  310(d). 
and  the  standard  set  forth  in 
Intermountain  Microwave.  12  FCC  2d 
559  (1963).  that  appear  to  inhibit 
unnecessarily  the  development  of 
secondary-  markets  through  spectrum 
leasing  and  other  market  arrangements. 
In  addition  to  our  spectrum  leasing 
proposals,  we  seek  to  find  ways  to 
increase  flexibility  in  technical  and 
ser\'ice  rules  to  further  promote 
secondarv  markets. 

3.  Our  second  goal  is  to  encourage 
advances  in  equipment  that  will 
facilitate  use  of  available  spectrum  for  a 
broad  range  of  services.  Although  we 
address  many  of  our  efforts  in  this 
regard  in  other  proceedings,  such  as 
those  on  Software  Defined  Radio  (SDR) 
and  Ultra- Wideband  technology,  we 
inquire  here  about  ways  in  which  the 
Commission  might  revise  its  rules  to 
promote  technical  fiexibility  in  a 
manner  that  might  further  enable  the 
use  of  spectrum  efficient  technologies 


Finally,  our  third  goal  is  to  encourage 
the  development  of  mechanisms,  such 
as  information  sources,  that  help  enable 
markets  to  work  better.  We  also  inquire 
about  whether  and  how  the  Commission 
and  the  private  sector  could  facilitate 
the  availability  of  information  on 
spectrum  use  that  would  further 
promote  the  development  of  secondar}' 
markets  in  radio  spectrum  usage  rights. 

II.  Proposals  for  Advancing  Secondary 
Markets 

A.  Removing  Barriers  to  Leasing  of 
Spectrum  Usage  Jtights 

1   General  Concept  and  Approach 

4.  We  tentatively  conclude  that 
permitting  wider  use  of  spectrum 
leasing  would  promote  the  public 
interest  by  increasing  the  efficiency  of 
spectrum  use.  By  bringing  market  forces 
more  heavily  to  bear  and  facilitating 
more  robust  secondary  markets  in 
spectrum  usage  rights,  leasing  should 
promote  more  efficient  use  of  spectrum 
and  allow  more  entities  to  gain  access 
to  spectrum  so  that  it  may  be  put  to 
irmovative  uses.  We  here  are  requesting 
comment  on  how  to  provide  enhanced 
opportunities  for  spectrum  leasing  in  a 
manner  that  best  serves  our  public 
interest  goals. 

5.  Under  the  general  concept  of 
spectrum  leasing  advanced  in  this 
document,  we  propose  to  allow 
licensees  greater  flexibility,  consistent 
with  the  public  interest  and  statutory 
requirements,  to  subdivide  and 
apportion  the  spectrum  and  to  lease 
their  rights  to  use  it  to  various  third 
party  users — in  any  geographic  or 
service  area,  in  any  quantity  of 
frequency,  and  for  any  period  of  time 
during  the  term  of  their  licenses  " 
without  having  to  secure  prior 
(Commission  approval. 

6.  We  recognize  that  spectrum  leasing 
may  encompass  a  continuum  of 
arrangements,  from  the  leasing  of  excess 
capacity  on  a  licensees  system  to  the 
leasing  of  thi>  rights  to  use  all  of  the 
licensed  spectrum  itself.  In  certain 
ways,  spectrum  leasing  conceptually 
resembles  a  kind  of  temporar\' 
partitioning,  disaggregation,  or  partial 
assignment  of  a  licensee's  spectrum 
usage  rights,  without  the  complete  and 
permanent  transfer  of  control  or 
assignment  of  the  discrete  leased 
portion  of  that  spectrum  license,  and  the 
full  panoply  nf  licensee  responsibilities, 
to  that  particular  lessee  of  spectrum 
usage  rights  (  "spectrum  lessee")  for  the 
remainder  of  the  license  term. 

7.  We  also  seek  comment  on  the 
potential  role  of  band  manager  licensing 
as  a  vehicle  for  facilitating  the  leasing  of 
the  rights  to  use  spectrum.  In  those 


instances  to  date  in  which  we  have 
adopted  or  proposed  band  manager 
licensing,  we  have  envisioned  band 
managers  as  a  specifically  designated 
class  of  licensees  that  engage  in 
spectrum  leasing  as  their  core  function. 

8.  We  invite  comment  on  whether  the 
general  concept  of  spectrum  leasing 
described  in  this  section  is 
appropriately  defined,  or  whether  it 
should  be  defined  differently,  more 
narrowly,  or  more  broadly.  We  seek 
comment  on  the  potential  benefits  of 
spectrum  leasing.  We  also  invite 
comment  on  what  problems  such  an 
approach  might  raise.  Are  there  parties, 
such  as  other  licensees,  spectrum  users, 
and  the  public,  that  may  not  benefit 
from  the  wider  use  of  spectrum  leasing? 
We  invite  comment  on  the  practical 
limits  to  various  forms  of  such  leasing. 
For  instance,  would  potential  spectrum 
lessees  be  willing  to  build  out  facilities 
if  they  would  be  leasing  the  rights  to  use 
spectrum  for  only  a  short  period  of 
time?  Also,  we  request  comment  on 
whether,  for  the  purposes  of  our  general 
analysis,  it  matters  whether  the 
spectrum  leasing  involves  leasing  of 
excess  capacity  on  a  licensee's  system  or 
the  leasing  of  the  rights  to  the  use  of  the 
licensee's  raw  spectrum.  We  also  seek 
comment  on  how  spectrum  leasing  fits 
within  the  Commission's  overall 
spectrum  management  and  licensing 
responsibilities  under  the 
Communications  Act.  Finally,  we  invite 
comment  on  whether  we  should 
consider  other  types  of  arrangements 
that  would  meet  similar  goals. 

2.  Spectrum  Leasing  Proposal 

9.  We  propose  to  clarify  and/or  revise 
our  policies  and  rules  to  permit  most 
Wireless  Radio  Services  licensees  with 
exclusive  rights  to  use  licensed 
spectrum  in  their  service  areas  to  lease 
all  or  portions  of  their  licensed 
spectrum  for  use  by  non-licensees.  We 
propose  that  these  licensees  be 
permitted  to  lease  spectrum  usage  rights 
in  any  amount  of  spectrum  and  for  any 
period  duxing  the  term  of  the  license,  so 
long  as  the  non-licensee  spectrum 
users — the  "spectrum  lessees" — comply 
with  the  technical  and  non-technical 
ser\ice  rule  requirements  as  discussed 
below.  We  apply  our  proposal  to  these 
particular  licenses  chiefly  because, 
compared  with  the  other  Wireless  Radio 
Services  (i.e.,  those  in  which  licensees 
"share"  spectrum),  exclusive  licenses 
raise  the  fewest  and  least  complicated 
concerns  relating  to  interference, 
frequency  coordination,  and  restricted 
use.  We  invite  comment  on  this- 
approach.  We  propose  to  permit  not 
only  leasing  by  these  licensees  to  non- 
licensees,  but  also  further  subleasing  by 


spectrum  lessees  to  other  non-licensees. 
We  invite  comment  on  this  approach  as 
weU. 

(i)  Responsibility  for  compliance  with 
Commission  rules. 

10.  As  a  core  feature  of  our  proposal 
on  leasing  of  spectrum  usage  rights,  we 
propose  that  the  licensee  retain  ultimate 
responsibility  for  ensuring  that  the 
spectrum  lessee  complies  with  the  Act 
and  the  Commission's  applicable 
technical  and  service  rules. 

1 1 .  We  invite  comment  on  policies 
and  rules  we  might  adopt,  or  actions  we 
might  take,  to  ensure  that  the  licensee 
meets  this  core  responsibility  with 
regard  to  the  use  of  licensed  spectrum 
being  leased.  We  note  at  the  outset  that 
any  requirements  we  would  impose 
would  be  designed  to  ensure  that  the 
licensee  had  the  full  authority  and  duty 
to  take  whatever  actions  necessary  to 
ensure  the  spectrum  lessee's  compliance 
with  the  Act  and  the  rules.  We  do  not 
intend  to  propose  any  requirements  that 
would  unnecessarily  interfere  with  the 
abibty  of  licensees  and  spectrum  lessees 
to  structure  appropriately  flexible 
arrangements. 

12.  Licensee's  ultimate  responsibility 
for  ensuring  compliance.  As  indicated, 
under  our  proposal  the  licensee  would 
remain  ultimately  responsible  to  the 
Commission  for  compliance  with  all  of 
the  obligations  of  the  Communications 
Act  and  our  rules.  We  propose  that,  in 
the  event  of  licensee  or  lessee  non- 
compliance, the  Commission  would 
hold  the  licensee  directiy  responsible 
and  may  take  any  action  against  the 
licensee  provided  for  under  our  rules. 
We  seek  comment  on  this  proposal.  We 
also  ask  for  comment  on  whether  there 
are  circumstances  in  which  the 
Commission  should  hold  a  spectrum 
lessee  responsible  for  its  non- 
compliance with  the  rules  in  addition 
to.  or  instead  of,  the  licensee.  We  seek 
comment,  too,  on  how  the  licensee 
would  remain  ultimately  responsible  in 
the  context  of  subleasing. 

13.  We  also  invite  comment  on 
whether  we  should  impose  any 
additional  requirements  on  the  licensee 
to  ensure  that  each  of  its  spectrum 
lessees  complies  with  all  of  the 
applicable  interference,  technical,  and 
service  rules  (as  those  rules  may  be 
revised,  in  this  proceeding,  with  respect 
to  spectnun  leasing).  Should  there,  for 
instance,  be  any  "due  diligence" 
required  on  the  part  of  the  licensee  to 
ensure  its  lessees"  compliance?  Should 
the  spectrum  lessee  have  to  certify  to 
the  licensee  that  it  complies  with  all 
rules?  Should  the  licensee  be  required 
in  some  way  to  verify  its  lessees' 
compliance  with  the  applicable  rules?  If 
the  lessee  is  not  also  being  held 


responsible,  are  there  any  requirements 
we  need  to  place  on  the  lessor?  Another 
approach  to  ensuring  that  the  licensee 
and  spectrum  lessee(s)  meet  their 
respective  responsibilities  could  be  to 
require  all  spectrum  leasing 
arrangements  to  include  certain 
contractual  provisions  defining,  at  a 
minimum,  basic  rights,  obligations,  and 
responsibilities  of  the  licensee  and  the 
spectrum  lessee(s)  with  respect  to  the 
Commission. 

14.  Enforcement  issues.  In  authorizing 
wider  use  of  spectrum  leasing,  the 
Commission  must  maintain  its  ability  to 
exercise  its  duty  to  ensure  compliance 
with  the  Act,  our  policies,  and  our  rules, 
and  to  take  action  regarding  violations 
when  they  occur.  Because  our  leasing 
proposal  relies  on  a  licensee  retaining 
ultimate  responsibility  for  ensuring 
compliance  by  its  spectnun  lessees,  we 
concluded  that  licensees  should  be  held 
responsible  for  the  operations  of  their 
spectrum  lessees.  Nonetheless,  under 
the  spectrum  leasing  provisions 
proposed  in  this  docimient,  we 
tentatively  conclude  that  this  action 
would  not  relieve  spectrum  lessees  of 
their  individual  responsibilities  to 
comply  with  the  Act,  our  policies,  and 
our  rules. 

15.  Under  our  leasing  proposal,  a 
lessee  or  sublessee  would  operate  its 
mobile  or  fixed  stations  under  the 
authority  included  in  the  Commission 
license  issued  to  the  licensee.  Thus,  if 

a  lessee  operates  outside  the  parameters 
of  the  licensee's  authorization,  the 
licensee  would  be  subject  to  license 
revocation  or  other  enforcement  action. 
We  seek  comment  on  also  holding  the 
lessee  directly  responsible  for  violations 
of  the  Act  or  our  rules.  In  addition,  it 
may  be  necessary  for  the  Commission  to 
be  able  to  obtain  relevant  information 
not  only  about  the  licensee,  but  also 
about  spectrum  lessees  and  sublessees. 

16.  Contractual  disputes.  The 
spectrum  leasing  proposals  in  this 
document,  if  adopted,  may  at  times 
result  in  disputes  between  licensees  and 
lessees  regarding  compliance  with 
contractual  terms.  We  tentatively 
conclude  that  such  disputes  should  be 
resolved  in  the  same  manner  that  parties 
would  resolve  commercial  disputes 
arising  under  contract,  such  as  through 
the  courts  or  some  other  means  of 
dispute  resolution  (e.g..  arbitration 
panels  or  mediators).  We  seek  comment 
on  this  tentative  conclusion,  and  what 
role,  if  any.  the  Commission  should 
have  in  resolving  such  disputes. 

(ii)  Interference,  frequency 
coordination,  and  other  technical  rules. 

17.  Background.  At  the  heart  of  the 
Commission's  concerns  and  obligations 
relating  to  Wireless  Radio  Services 


licenses  is  the  need  to  protect  the  public 
and  licensees  providing  ser\'ice  to  the 
public  from  interference  caused  by  other 
authorized  or  unauthorized  users  of 
spectrum.  Under  our  proposal,  the 
licensee  retains  ultimate  responsibility 
to  ensure  that  the  spectrum  lessee 
complies  with  all  of  the  interference, 
frequency  coordination,  and  other 
technical  rules  applicable  to  the 
licensed  spectrum  being  leased. 

18.  Interference  and  frequency 
coordination.  We  tentatively  conclude 
that  the  licensee  would  be  responsible 
for  ensuring  that  all  spectrum  lessees 
comply  with  the  interference  rules 
applicable  to  the  license.  We  seek 
comment  on  how  this  requirement 
would  work  in  practice. 

19.  Other  technical  rules.  Similarly. 
we  also  tentatively  conclude  that  the 
spectrum  lessee  would  be  required  to 
comply  with  all  other  technical  rules 
applicable  to  the  licensed  spectrum. 
Examples  of  these  rules  include 
equipment  requirements  (e.g..  tower 
height  and  power  output),  equipment 
authorizations,  emission  mask 
requirements,  radio  frequency  (RF) 
safety  standards,  and  spectral  efficiency 
standards. 

(i)  Service  rules. 

20.  In  this  document,  we  seek 
comment  on  the  extent  to  which  the 
existing  service  rules  applicable  to 
licensees  should  apply  to  spectrum 
lessees  as  well.  In  considering  these 
issues,  we  seek  to  assess  what  measures 
can  be  taken  to  facilitate  leasing,  while 
at  the  same  time  ensuring  that  our 
approach  does  not  invite  circumvention 
of  the  underlying  piu-poses  of  our 
service  rules. 

21.  In  the  discussion  that  follows,  we 
set  forth  and  seek  to  examine  a 
continuum  of  possible  approaches  to 
this  issue.  At  one  end  of  the  continuum, 
one  proposal  would  be  to  make  all 
service  rules  that  are  applicable  to  the 
licensee  applicable  to  the  lessee  as  well. 
We  examine  and  clarify-  how  such  a 
proposal  might  be  implemented,  and 
seek  comment.  We  recognize,  however, 
that  strict  adherence  to  such  a  proposal 
might  unnecessarily  impede  the 
development  of  many  kinds  of  spectrum 
leasing  arrangements  that  would  serve 
the  public  interest.  Thus,  at  the  other 
end  of  the  continuum,  we  also  set  forth 
and  seek  comment  on  proposals  under 
which  spectrum  lessees  would  not  be 
subject  to  the  same  service  rules  as 
licensees.  There  may  well  be  conte.xts  in 
which  such  an  approach  would  be 
justified,  especially  in  the  case  of  short 
term  spectrum  capacity  leases. 
Ultimately,  we  seek  to  develop  a  record 
regarding  how  our  ser\'ice  rules  should 
be  crafted  in  the  context  of  spectrum 
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leasing  in  order  to  facilitate  secondary 
markets  without  circumventing  the 
underlying  purposes  of  the  rules. 

22.  Qualification,  eligibility  and  use 
restrictions.  As  indicated,  one  possiblo 
proposal  would  be  to  apply  tht' 
qualification  and  eligibility  rules 
applicable  to  the  licensee  of  any 
particular  ser\ice  to  the  entity  seeking 
to  lease  the  licensed  spectrum.  Under 
such  a  proposal,  licensees  would  be 
responsible  for  ensuring  that  the  same 
rules  that  restrict  their  qualification  or 
their  eligibility  would  restrict  the 
respective  qualification  or  eligibility  of 
entities  seeking  to  enter  into  spectrum 
leasing  arrangements.  We  also  seek 
comment  on  a  different  proposal,  under 
which  we  would  not  require  lessees  to 
meet  the  same  qualifications  as  that  of 
the  licensee.  In  what  circumstances 
would  such  requirements  not  be 
necessary,  without  undermining  the 
underlying  purposes)  of  the  particular 
service  rule?  Are  there  any 
implementation  considerations  we 
should  take  into  account  in  this  context? 

23.  Attribution  rules.  For  many 
licenses,  we  have  established  various 
attribution  rules  that  affect  which 
entities  might  be  licensees  as  well  as 
what  other  interests  entities  may  have  in 
licenses  that  raise  issues  under  various 
Commission  policies  and  rules.  One 
possible  approach  to  addressing  these 
service  rules  in  the  leasing  context 
would  be  to  require  the  attribution  rules 
applicable  to  a  licensee  to  be  applied  to 
a  spectrum  lessee  as  if  that  lessee  were 
the  licensee.  We  seek  comment  on  this 
approach.  We  also  seek  comment  on 
alternative  proposals  with  regard  to  our 
attribution  rules  in  the  context  of 
spectrum  leasing.  In  what  circumstances 
should  we  not  apply  our  attribution 
rules  to  lessees?  Why  would  such 
circumstances  not  circumvent  the 
underlying  purposes  of  our  rules?  To 
the  extent  we  determine  that  attribution 
rules  should  apply  to  lessees,  we  also 
seek  comment  on  how  best  to  ensure 
that  licensees  and  lessees  comply  with 
those  rules.  Should,  for  instance, 
licensees  and/or  lessees  have  to  certify 
that  they  comply  with  the  applicable 
attribution  rules,  and  if  so.  to  whom 
must  they  certify?  Are  there  any 
additional  compliance  concerns  raised 
with  regard  to  subleasing? 

24.  Aggregation  limits.  With  regard  to 
the  aggregation  limit  or  "spectrum  cap" 
that  applies  to  some  licenses,  one 
approach  would  be  to  apply  that 
aggregation  limit  to  any  of  the  licensed 
spectrum  leased.  Under  this  approach,  if 
an  entity  leases  any  licensed  spectrum 
that  falls  under  the  CMRS  spectrum  cap 
rule.  47  CFR  20.6.  the  amount  of 
spectrum  leased  is  attributable  under 


current  rules  both  to  the  licensee  and  to 
the  spectrum  lessee  for  the  purpose  of 
determining  compliance  with  the  cap. 
We  seek  comment  on  such  a  proposal. 
We  also  request  comment  on  possible 
alternative  proposals,  including  not 
applving  the  CMRS  spectrum  cap  to 
spectrum  leasing.  In  what  instances 
does  spectrum  leasing  not  raise 
concerns  about  market  concentration 
that  the  CMRS  spectrum  cap  seeks  to 
address? 

25.  Construction  or  substantial  service 
requirements.  Because  a  spectrum  lessee 
operates  under  the  authority  granted  to 
the  licensee,  we  propose  to  permit  a 
licensee  to  rely  on  the  activities  of  its 
lessee(s)  when  establishing  that  the 
licensee  has  met  the  applicable 
construction,  substantial  service,  or 
similar  requirements. 

26.  Bidding  credits,  installment 
payments,  and  unjust  enrichment. 
Bidding  credits  for  small  businesses  are 
often  made  available  for  particular 
auctioned  licenses.  In  addition, 
installment  payment  plans  were 
available  with  respect  to  licenses  won  in 
certain  past  auctions.  If  we  applied  the 
existing  rules  to  spectrum  lessees,  then 
if  a  licensee  that  received  bidding 
credits  or  participates  in  an  installment 
payment  plan  wishes  to  lease  its  rights 
to  use  portions  of  its  licensed  spectrum 
to  an  entity  that  would  not  meet  the 
eligibility  standards  for  a  similar 
bidding  credit,  we  would  require  the 
licensee  to  reimburse  the  government 
for  unjust  enrichment.  We  seek 
comment  on  such  an  approach,  and  how 
it  could  be  implemented.  We  also  seek 
comment  on  a  different  proposal,  in 
which  lessees  would  not  be  required  to 
pay  unjust  enrichment  payments  in 
leasing  contexts.  In  which  spectrum 
leasing  arrangements  should  we  not 
require  any  unjust  enrichment 
payments?  Would  there  be  any  reason  to 
apply  unjust  enrichment  payments  with 
respect  to  short-term  leases,  such  as 
leases  for  one  year  or  less?  Should  we 
establish  any  "safe  harbors  '  in  which 
unjust  enrichment  payments  should  not 
be  required?  Should  we  require  such 
payments  if  the  licensee  leases  only 
excess  capacity  on  its  own  facilities? 

27.  Regulatory  status.  We  also  seek 
comment  on  how  issues  relating  to  a 
licensees  regulatory  status  should  be 
applied  with  respect  to  spectrum 
lessees.  We  could  require  that  spectrum 
lessees  would  be  subject  to  the  same 
rules  regarding  regulatory  classification 
as  the  licensee,  and  would  be  required 
to  meet  the  same  regulatory 
requirements  associated  with  its 
classification.  For  instance,  in  services 
such  as  cellular,  our  rules  require 
licensees  to  provide  service  on  a 


common  carrier  basis  and  to  comply 
with  the  requirements  of  Title  II  of  the 
Communications  Act,  47  U.S.C.  201  et 
seq.  Thus,  under  this  approach,  an 
entity  leasing  spectrum  usage  rights 
from  a  cellular  carrier  would  also  be 
classified  as  a  common  carrier  (just  as 
cellular  resellers  are  currently),  and 
would  be  held  to  the  requirements  of 
Title  II.  We  seek  comment  on  such  a 
proposal.  We  also  invite  comment  on  a 
completely  different  approach.  Should 
we  determine  that  a  licensee's 
regulatory  status  should  not  necessarily 
be  applied  to  spectrum  lessees?  We  also 
seek  comment  on  whether  the 
requirements  placed  on  the  licensee 
should  apply  to  lessees  in  cases  where 
services  are  not  limited  to  one 
regulatory  classification. 

28.  Periodic  filings  and  other 
interactions  with  Commission.  As  for 
the  filing  requirements  not  discussed 
above  and  the  other  required 
interactions  with  the  Commission,  we 
propose  that  the  licensee  remain 
responsible  for  compliance.  We  seek 
comment,  however,  on  whether  placing 
this  regulatory  burden  directly  on 
licensees  may  unnecessarily  restrict 
their  ability  to  lease  spectrum  usage 
rights.  Commenters  should  specifically 
address  how  the  leasing  of  spectrum 
usage  rights  in  the  secondary  market 
may  be  hindered  by  requiring  licensees, 
rather  than  lessees  (or  sublessees),  to 
bear  these  administrative  burdens. 

29.  Renewal.  Finally,  given  that  a 
spectrum  lessee  can  have  no  greater 
rights  than  the  licensee,  no  spectrum 
lease  agreement  may  legally  grant  an 
absolute  term  beyond  the  term  of  the 
licensee's  authorization.  This  restriction 
does  not,  however,  prohibit  a  spectrum 
lessee  from  entering  into  a  contingent 
agreement  with  the  licensee  providing 
for  an  option  or  right  to  renew  the 
agreement  if  it  is  able  to  renew  its 
authorization  with  the  Commission. 

3.  Other  Licenses 

30.  As  noted  above,  in  this  document 
our  specific  proposals  focus  on  licenses 
in  the  Wireless  Radio  Services  in  which 
licensees  have  exclusive  rights  to  use 
the  licensed  spectrum.  We  seek 
comment  on  whether  we  should  clarify 
and/or  revise  policies  and  rules  with 
respect  to  the  following  licenses  in 
order  further  to  promote  the 
development  of  secondary  markets  in 
radio  spectrum  usage  rights. 

a.  "Shared  use"  Wireless  Radio 
Services  licenses. 

31.  We  invite  comment  on  whether 
we  should  permit  spectrum  leasing  by 
licensees  that  share  use  of  the  same 
spectrum.  We  believe  there  may  be 
reasons  to  look  at  spectrum  leasing 
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differently  in  the  context  of  shared 
spectrum.  First,  radio  services  in  which 
licensees  share  the  use  of  spectrum  raise 
interference  and  frequency  coordination 
issues  that  are  more  complex  than  for 
licensees  that  have  exclusive  rights  to 
use  their  licensed  spectrum.  In  addition, 
where  licensees  do  not  hold  spectnmi 
on  an  exclusive  basis,  other  potential 
spectrum  users  are  not  precluded  from 
obtaining  their  own  licenses,  provided 
that  appropriate  sharing  arrangements 
can  be  reached.  This  may  reduce  the 
need  for  leasing  as  an  alternative  to 
facilitate  efficient  spectrum  use.  We 
therefore  seek  comment  on  whether 
allowing  spectrum  leasing  is  likely  to 
have  any  practical  applicability  to 
shared  spectrum.  Assuming  that  we  do 
allow  some  form  of  spectrum  leasing  on 
shared  spectrum,  we  seek  comment  on 
how  it  would  be  implemented.  In 
particular,  we  seek  comment  on  how 
licensees  and  lessees  would  coordinate 
frequency  use  with  neighboring 
licensees  and  lessees  so  as  to  avoid 
interference  problems. 

b.  Satellite  licenses. 

32.  The  Commission  has  interpreted 
its  rules  for  the  Fixed  Satellite  Service 
(FSS)  in  a  manner  that  has  fostered  the 
development  of  a  secondary  market  in 
space  station  capacity.  Since  1981,  the 
Commission  has  permitted  satellites 
located  in  geostationary  orbits  and 
licensed  as  FSS  satellites  to  lease  or  sell 
any  or  all  of  the  transponders  on  the 
satellite  to  third  parties.  Further,  we 
have  permitted  licensees  of  satellite 
systems  operating  on  a  non-common 
carrier  basis,  such  as  most  Big  and  Little 
Low-Earth  Orbit  (LEO)  satellite  systems, 
to  offer  capacity  on  their  satellites  to 
individual  customers  on  individusdized 
terms,  ranging  from  short-term  leases  to 
sales.  In  this  dociunent,  we  request 
comment  on  whether  any  changes  are 
needed  with  respect  to  the 
Commission's  policy  on  transponder 
leases  or  sales.  In  particular,  are  there 
any  changes  that  we  should  consider 
making  that  would  make  it  even  easier 
to  develop  a  market  in  the  use  of 
transponders  or  in  the  leasing  of  rights 
to  use  satellite  spectnun?  More 
generally,  we  also  request  comment  on 
any  other  proposals  to  bolster  secondary 
markets  in  or  otherwise  improve  the 
efficiency  of  the  use  of  satellite 
spectrum.  We  also  seek  comment  on 
whether  any  modifications  to  our  earth 
station  rules  might  be  appropriate  as  a 
means  of  fostering  a  more  efficient 
secondary  market  in  earth  station 
capacity. 

c.  Mass  Media  licenses. 

33.  At  this  time,  we  are  not  exploring 
whether  the  Commission  should  revise 
any  of  its  policies  and  rules  within  the 


mass  media  services  to  facilitate  more 
robust  secondary  markets  in  the 
broadcast  field.  We  make  this  decision 
because  of  the  unique  obligations  placed 
on  broadcasters  and  the  public  interest 
considerations  applicable  in  this 
context.  We  seek  comment  on  this 
approach  and,  in  particular,  whether  the 
Conunission  should  address  the  mass 
media  services  in  any  subsequent 
rulemaking  regarding  these  issues. 

4.  The  Coimnission's  Requirements 
Relating  to  Transfer  of  Control 

34.  As  we  explore  these  spectrum 
leasing  initiatives,  we  are  mindful  that 
there  are  statutory  limitations  on  the 
kinds  of  arrangements  which  licensees 
may  enter  into  with  third  parties 
without  Commission  approval.  In 
particular,  licensees  may  not  enter  into 
arrangements  that  would  violate  Section 
310(d)  of  the  Act,  47  U.S.C.  310(d), 
which  requires  prior  Commission 
approval  to  transfer  control  of  or  assign 
licenses  (or  parts  of  licenses,  where 
permitted)  to  third  parties.  This  section 
has  been  interpreted  such  that  approval 
must  be  sought  not  only  for  transfers  of 
legal  (de  jure)  control,  but  also  for 
transfers  of  actual  (de  facto)  control 
under  the  special  circimastances 
presented. 

35.  For  many  of  the  Wireless  Radio 
Services  licenses,  the  Commission 
historically  has  interpreted  Section 
310(d)  control  requirements  pursuant  to 
its  1963  Lntermountain  Microwave 
decision,  12  FCC  2d  558,  which  set  forth 
the  following  six  factors  for  determining 
whether  a  de  facto  transfer  of  control 
has  occurred:  (1)  Does  the  licensee  have 
unfettered  use  of  all  facilities  and 
equipment?  (2)  who  controls  daily 
operations?  (3)  who  determines  and 
carries  out  policy  decisions,  including 
preparing  and  filing  applications  with 
the  Commission?  (4)  who  is  in  charge  of 
employment,  supervision,  and  dismissal 
of  persoimel?  (5)  who  is  in  charge  of 
payment  of  financial  obligations, 
including  expenses  arising  out  of 
operation?  and  (6)  who  receives  monies 
and  profits  from  the  operations  of  the 
facilities?  For  other  sets  of  licenses, 
however,  the  Commission  has 
determined  to  apply  other  criteria, 
depending  on  the  Commission's 
particular  concerns  about  licensee 
control  with  respect  to  those  licenses. 

36.  We  recognize  that  the  types  of 
leasing  arrangements  that  we  propose  to 
allow  in  this  document  potentially 
conflict  with  the  six  criteria  that  the 
Commission  used  to  evaluate  Section 
310(d)  control  in  the  lntermountain 
Microwave  decision.  The  lntermountain 
Microwave  factors  focus  on  whether  the 
licensee,  as  opposed  to  an  unlicensed 
third  pcirty,  controls  the  operation  of  the 


facilities  that  are  the  subject  of  the 
license.  In  the  leasing  arrangements  we 
propose  here,  however,  a  licensee  could 
lease  its  facilities  for  use  by  a  third  party 
lessee,  or  could  lease  all  or  a  portion  of 
its  spectrum  usage  rights,  to  enable  a 
third  party  lessee  to  use  the  spectrum 
with  facilities  constructed  and  owned 
by  the  lessee. 

37.  In  the  context  of  the  spectrum 
leasing  arrangements  discussed  in  this 
document,  we  tentatively  conclude  that 
the  lntermountain  Microwave  criteria 
do  not  provide  the  appropriate 
framework  for  analysis  of  control  under 
Section  310(d).  As  we  consider  the 
"current  realities"  of  spectrum  licensing 
today,  however,  we  believe  that  it  is  no 
longer  viable  to  analyze  spectrum 
leasing  arrangements  through  the  lens  of 
the  lntermountain  Microwave  factors, 
even  if  we  attempt  to  apply  those  factors 
"flexibly." 

38.  In  oiu-  discussion  of  lntermountain 
Microwave  in  this  document,  we  neither 
address,  nor  propose  to  limit,  the  use  of 
the  lntermountain  Microwave  standard 
in  contexts  other  than  spectnun  leasing 
as  discussed  above.  For  instance,  the 
lntermountain  Microwave  standard  is 
applied  when  interpreting  our  spectrum 
aggregation  and  cellular  cross- 
ownership  rules.  These  rules  deal  with 
"control"  issues  that  are  distinct  from 
those  in  this  document.  In  particular, 
these  rules  are  concerned  with  whether 
entities  have  a  sufficient  attributable 
interest  in  certain  licenses  to  affect 
competition,  even  when  such  interests 
do  not  rise  to  the  level  of  "control" 
under  our  precedent.  Similarly,  we  have 
relied  in  part  on  lntermountain 
Microwave  to  determine  de  facto  control 
for  attribution  purposes  to  determine 
eligibility  for  small  business  status 
under  our  competitive  bidding  rules  and 
eligibility  for  the  PCS  C-  and  F-Blocks. 
These  rules  are  intended  to  ensure  that 
small  entities  are  not  controlled  by 
larger  entities  that  would  not  be  eligible 
under  our  auction  rules,  and 
accordingly  address  concerns  that  are 
distinct  from  the  secondary  market 
issues  we  address  here. 

39.  In  lieu  of  lntermountain 
Microwave,  we  propose  to  develop  a 
new  standard  for  the  purpose  of 
interpreting  Section  310(d) 
requirements  relating  to  de  facto  control 
with  respect  to  spectrum  leasing 
arrangements  and  the  licenses  affected 
in  this  document.  We  seek  to  develop  a 
standard  that  would  permit  greater 
flexibility  to  licensees  to  enter  into 
spectrum  leasing  arrangements  without 
the  need  for  prior  Commission  approval. 

40.  We  seeK  comment  on  a  specific 
proposal  that,  at  a  minimum,  includes 
certain  essential  rights  and  obligations 


81480  Federal  Register /Vol.  65,  No.  248 /Tuesday,  December  26.  2000  /  Proposed  Rules 


that  licensees  must  retain  as  part  of  any 
lease  agreement  in  order  to  ensure  that 
licensees  retain  control  for  Section 
310(d)  purposes  when  entering  into 
leasing  arrangements.  Specifically,  we 
propose  that  a  wireless  licensee  entering 
into  a  leasing  arrangement  must:  (1) 
retain  full  responsibility  for  compliance 
with  the  ,-\ct  and  our  rules  with  regard 
to  anv  use  of  licensed  spectrum  by  any 
lessee  or  sublessee;  (2)  certify'  that  each 
spectrum  lessee  (or  sublessee)  meets  all 
applicable  eligibility  requirements  and 
complies  with  all  applicable  technical 
and  service  rules;  (3)  retain  full 
authority  to  take  all  actions  necessary  in 
the  event  of  noncompliance,  including 
the  right  to  suspend  or  terminate  the 
lessee's  operations  if  such  operations  do 
not  comply  with  the  Act  or  Commission 
rules. 

41.  We  also  seek  comment  on  whether 
holding  licensees  responsible  for  their 
lessees'  compliance  with  the  Act  and 
our  rules,  as  described  above,  is 
sufficient  to  ensure  that  the  licensee 
retains  control  of  the  license  for 
purposes  of  Section  310(d).  or  whether 
additional  provisions  are  also  needed  to 
ensure  that  the  licensee  retains  control. 
We  seek  comment  on  whether  other 
standards  incorporating  such 
provisions,  or  taking  a  different 
approach,  might  be  appropriate. 

42.  To  the  extent  that  commenters 
believe  instead  that  Section  310(d) 
requires  licensees  to  obtain  approval 
from  the  Commission  in  order  to  enter 
into  some  or  all  of  the  types  of  spectrum 
leasing  arrangements  proposed  in  this 
document,  we  seek  comment  on 
whether  the  Commission  could  make  a 
blanket  determination  that  such 
transfers  of  control  were  in  the  public 
interest  and  would  be  automatically 
granted,  so  long  as  the  licensees 
complied  with  certain  minimal 
requirements,  as  specified  by  the 
Commission.  In  other  words,  could  the 
Commission,  by  policy  or  rule, 
determine  that  if  licensees  leased 
spectrum  usage  rights  under  the  specific 
conditions  set  forth  in  this  document, 
those  transfers  should  be  deemed 
automatically  approved  because  they 
would  satisfy  the  requirement  under 
Section  310(d)  that  the  Commission  find 
that  the  transfers  are  in  the  public; 
interest?  We  have  issued  such  blanket 
determinations  in  other  instances. 

43.  Finally,  to  the  extent  that 
commenters  believe  that  Section  310(d) 
requires  licensees  to  obtain  approval 
from  the  Commission  in  order  to  lease 
spectrum  usage  rights,  or  alternatively 
that  the  Commission  could  not  issue  a 
blanket  determination  automatically 
approving  such  agreements,  we  seek 
comment  on  whether  forbearance  from 


enforcement  of  Section  310(d).  pursuant 
to  Section  10  of  the  Act,  is  permitted 
and  warranted  for  spectrum  in  use  for 
those  telecommunications  ser\'ices 
subject  to  forbearance. 

B  Increasing  Flexibility  in  Technical 
Rules 

44.  We  seek  comment  on  whether 
there  are  technical  requirements  in 
spectrum-based  services  that 
unnecessarily  deter  the  operation  of 
secondary  markets.  As  we  observe  in  the 
Policv  Statement,  essential  ingredients 
of  fluid  secondary  markets  include 
clearly  defined  technical  rights  and 
obligations,  and  harmonization  of 
operating  rules  for  similar  services  to 
promote  the  fungibility  of  spectrum 
usage  rights.  Where  the  potential  uses  of 
spectrum  are  fungible,  or  easily 
substitutable  in  a  different  frequency 
band  or  radio  service,  transactional 
costs  of  trading  are  lower  and  trading  in 
spectrum  rights  may  be  facilitated.  Put 
another  way.  where  blocks  of  spectrum 
can  be  readily  defined  and  grouped  in 

a  manner  that  spectrum  users  can  easily 
understand,  spectrum  usage  rights 
becomes  more  like  a  commodity  and 
may  be  readily  exchanged  in  a 
secondary  market.  Thus,  we  request 
comment  on  whether  there  are  rules  in 
specific  services  that  might  be  revised  to 
make  spectrum  usage  rights  in  various 
bands  more  fungible.  If  so,  how  might 
these  rules  be  changed? 

C.  Increasing  Flexibility  in  Senice  Rules 

45.  We  seek  comment  on  revisions 
that  should  be  made  to  our  service  rules 
that  could  promote  the  development  of 
secondary  markets  while  also 
continuing  to  serve  the  public  interest 
objectives  upon  which  the  service  rules 
are  based.  We  are  particularly  interested 
in  steps  that  can  be  taken  to  harmonize 
our  service  rules  so  that  spectrum  usage 
rights  may  be  an  increasingly  fungible 
commodity  in  secondary  markets.  These 
steps  may  include  eliminating 
unnecessary  requirements,  reducing  the 
number  of  service  categories,  and  other 
changes  that  will  allow  spectrum  to  be 
put  to  use  in  ways  that  maximize  its 
value.  These  changes  not  only  enhance 
secondary  markets  in  the  rights  to  use 
spectrum,  but  may  also  allow  existing 
licensees  to  introduce  innovative  and 
distinct  services  that  may  not  be 
permissible  under  our  existing  rules. 

46.  Flexible  use — that  is.  expanding 
the  range  of  permissible  uses  within  a 
particular  service — may  increase 
efficient  use  of  spectrum  in  general  and 
enhance  the  operation  of  secondary 
markets  in  the  use  of  spectrum.  The 
Commission  has  recognized  that  public 
interest  considerations  mav  favor 


flexible  use,  particularly  in  regard  to 
new  spectrum  allocations.  We  have 
taken  a  number  of  steps  to  establish  or 
update  our  rules  to  provide  more 
flexibility  and  eliminate  unnecessary 
burdens.  The  Commission  has.  however, 
recognized  that  increased  flexibility 
may  not  be  appropriate  in  all  instances. 

47.  We  invite  comment  on  specific 
service  rules  that  might  be  revised  to 
achieve  more  fluid  secondary  markets  in 
spectrum  usage  rights.  We  encourage 
commenters  to  advance  suggestions  for 
changes  to  our  service  rules  that  may 
promote  more  flexible  and  efficient  use 
of  licensed  spectrum  either  by  licensees 
or  through  secondary  market 
mechanisms.  Specifically,  we  seek 
comment  on  whether  the  Commission 
should  in  some  circmnstances  modify 
its  various  service  rules  to  allow 
spectrum  to  be  used  for  services  other 
than  that  for  which  it  was  licensed. 

48.  In  this  context,  we  also  seek 
specific  comment  on  whether  we  should 
revise  our  policies  and  rules  to  allow  for 
either  license  "swaps"  or  "cross- 
leasing"  of  spectrum  usage  rights  by 
licensees  for  whom  different  eligibility 
or  use  restrictions  apply. 

49.  We  also  seek  comment  on  whether 
the  Commission  might  take  steps  to 
lower  barriers  which  uimecessarily 
inhibit  the  development  and 
introduction  of  new  spectrum-efficient 
technologies. 

D.  Facilitating  Availability  of 
Information  on  Spectrum 

50.  We  believe  that  secondary  markets 
in  spectrum  usage  rights  will  operate 
more  efficiently  if  adequate  information 
on  licensed  spectrum  that  could 
potentially  be  available  to  secondary 
markets  is  readily  accessible  by  entities 
interested  in  using  such  spectrum.  We 
also  request  comment  on  whether  the 
Commission  should  have  a  greater  role 
in  collecting  and  disseminating  such 
information  beyond  the  activities 
described  above.  We  tentatively 
conclude,  however,  that  the  private 
sector  is  better  suited  both  to  determine 
what  types  of  information  parties  might 
demand,  and  to  develop  and  maintain 
information  on  the  licensed  spectrum 
that  might  be  available  for  use  by  third 
parties.  For  example,  band  manager 
licensees  will  have  incentives  to 
disseminate  this  type  of  information  in 
order  to  obtain  third  party  spectrum 
users.  We  seek  comment  on  how  the 
Commission  can  encourage  the  creation 
of  private  information  clearinghouses  on 
available  spectrum.  We  also  seek 
comment  on  whether  any  regulatory- 
barriers  exist  that  may  have  the 
unintended  effect  of  hindering  private 
parties  from  developing  such 


Federal  Register / Vol.  65,  No.  248 /Tuesday,  December  26,  2000 / Proposed  Rules 


81481 


information  and  contributing  to  fluid 
secondary  markets  in  the  use  of  licensed 
spectrum. 

III.  Procedural  Matters 

A.  Ex  Parte  Rules — Permit-But-Disclose 
Proceeding 

51.  This  is  a  permit-but-disclose 
notice  and  comment  rule  making 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  Commission 
rules.  See  generally  47  CFR  1.1202, 
1.1203.  and  1.1206. 

B.  Initial  Regulatory  Flexibility  Analysis 

52.  As  required  by  the  Regulatory 
Flexibility  Act,  see  5  U.S.C.  603,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  impact  on  small  entities 
of  the  proposals  in  the  Notice  of 
Proposed  Rulemaking.  The  IRFA  is  set 
forth.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  for  conunents  on 
the  Notice  of  Proposed  Rulemaking,  and 
they  must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  Initial  Regulatory  Flexibility 
Analysis.  The  Commission's  Consiuner 
Information  Bureau,  Reference 
Information  Center,  will  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  the  Regulatory  Flexibility  Act.  See 
5  U.S.C.  603(a). 

C.  Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

53.  This  document  seeks  conunent  on 
a  proposed  information  collection.  As 
part  of  the  Commission's  continuing 
effort  to  reduce  paperwork  biu-dens,  we 
invite  the  general  public  and  the  Office 
of  Management  and  Budget  (0MB)  to 
take  this  opportimity  to  comment  on  the 
information  collections  contained  in 
this  document,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  dociunent  and 
must  have  a  separate  heading 
designating  them  as  responses  to  the 
Initial  Paperwork  Reduction  Analysis 
(IPRA).  OMB  comments  are  due  60  days 
from  date  of  publication  of  this 
document  in  the  Federal  Register. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 


including  whether  the  information  shall 
have  practical  utility:  (b)  the  accuracy  of 
the  Commission's  burden  estimates:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number:  3060-XXXX. 

Title:  Promoting  Efficient  Use  of 
Spectrum  Through  Elimination  of 
Barriers  to  the  Development  of 
Secondary  Markets. 

Form  No.:  N/ A. 

Type  of  Review:  New  collection. 

Respondents:  Busihess  or  other  for- 
profit. 

Number  of  Respondents:  50.000. 

Estimated  Time  per  Response: 
1.050,000  hours. 

Cost  to  Respondents:  $144,250,000.00. 

Needs  and  Uses:  The  information  and 
verification  requirements  and  the 
prospective  coordination  requirement 
proposed  by  this  document  will  be  used 
by  the  Conmiission  to  verify  licensee 
compliance  with  Commission  rules  and 
regulations,  and  to  ensure  that  licensees 
continue  to  fulfill  their  statutory 
responsibilities  in  accordance  with  the 
Commiuiications  Act  of  1934,  as 
amended.  Such  information  and 
verification  requirements  have  been 
used  in  the  past  and  will  continue  to  be 
used  to  minimize  interference,  verify 
that  applicants  are  legally  and 
technically  qualified  to  hold  licenses, 
and  determine  compliance  with 
Commission  Rules.  The  information  that 
licensees  and  lessees  may  ultimately  be 
asked  to  file  will  be  used  to  assist 
parties  interested  in  obtaining  such 
spectrum. 

D.  Comment  Dates 

54.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules.  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  February  9, 
2001.  and  reply  comments  on  or  before 
March  9,  2001.  Comments  and  reply 
comments  should  be  filed  in  WT  Docket 
No.  00-230.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  interested  parties  must 
file  an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments. 

55.  Comments  may  also  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  <http:/ 
/www.fcc.gov/e-file/ecfs.html>. 


Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  E-Mail. 
To  obtain  filing  instructions  for  E-Mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message:  "get  form  <your  E-Mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

56.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
FCC  Reference  Center,  Room  CY-A257. 
at  the  Federal  Communications 
Commission,  445  Twelfth  Street,  S.W.. 
Washington.  D.C.  20554.  Copies  of 
comments  and  reply  conunents  are 
avciilable  through  the  Commission's 
duplicating  contractor:  International 
Transcription  Service,  Inc.  (ITS.  Inc.), 
1231  20th  Street.  N.W..  Washington. 
D.C.  20037.  (202)  857-3800. 

Initial  Regulatory  Flexibility  Analysis 

57.  As  required  bv  the  Regulaton' 
Flexibility  Act  (RFA).  5  U.S.C.  GOl'et 
seq..  the  Commission  has  prepared  this 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  possible  significant 
economic  impact  on  small  entities  of  the 
policies  and  proposals  in  this  Notice  of 
Proposed  Rulemaking  (document).  WT 
Docket  No.  00-230.  Written  public 
comments  are  requested  on  this  IRFA. 
These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  for  comments  on  the  rest  of 
this  document,  as  set  forth  above,  and 
they  must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  IRFA. 

A.  Need  for,  and  Objectives  of.  the 
Proposed  Rules 

58.  This  rulemaking  proceeding 
outlines  a  number  of  approaches  that 
would  promote  more  robust  secondary 
markets  in  radio  spectrum  usage  rights. 
First,  we  propose  to  promote  wider  use 
of  leasing  of  spectrum  usage  rights 
throughout  our  wireless  services, 
particularly  our  Wireless  Radio 
Services.  In  so  doing,  we  examine 
whether  Section  310(d)  of  the 
Communications  Act.  as  amended  (the 

"Act"),  47  U.S.C.  310(d).  or  the 
Commission's  policies  and  rules, 
including  its  application  of  the 
Intermountain  Microwave  standard  for 
interpreting  de  facto  transfer  of  control 
of  licenses,  may  unnecessarily  impede 
the  ability  of  licensees  to  enter  such 
leasing  arrangements.  Second,  we 
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explore  whether  additional  flexibility  in 
our  technical  and  service  rules  would 
further  enhance  the  development  of 
secondary'  markets.  Finally,  we  request 
comment  on  whether,  and  if  so  how.  the 
Commission  should  facilitate  the 
development  of  secondary  markets  by 
making  certain  information  on  spectrum 
available  to  the  public. 

B  Legal  Basis 

59.  The  potential  actions  on  which 
comment  is  sought  in  this  document 
would  be  authorized  under  Sections 
4(i).  303(r).  and  309(i)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i|.  303(r).  and 
309(j).  and  §*5 1.411  and  1.412  of  the 
Commission's  rules,  47  CFR  1.411  and 
1.412. 

C.  Description  and  Estimate  of  the  Small 
Entities  Subject  to  the  Rules 

60.  The  RFA  requires  that  an  initial 
regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment 
rulemaking  proceedings,  unless  the 
Agencv  certifies  that  "the  rule  will  not. 
if  promulgated,  have  a  significant 
impact  on  a  substantial  number  of  small 
entities."  See  5  U.S.C.  603(b)(3)  The 
RFA  generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business."  "small 
organization."  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  This  IRFA 
describes  and  estimates  the  number  of 
small-entity  licensees  that  may  be 
affected  if  the  proposals  in  this 
document  are  adopted. 

61.  This  document  could  result  in 
rule  changes  that,  if  adopted,  would 
create  new  opportunities  and 
obligations  for  Wireless  Radio  Services 
licensees  and  other  entities  that  may 
lease  spectrum  usage  rights  from  these 
licensees.  To  assist  the  Commission  in 
analyzing  the  total  number  of 
potentially  affected  small  entities,  we 
request  commenters  to  estimate  the 
number  of  small  entities  that  may  be 
affected  by  any  rule  changes  resulting 
from  this  document. 


Wireless  Radio  Services 

62.  Many  of  the  potential  rules  on 
which  comment  is  sought  in  this 
document,  if  adopted,  would  affect 
small  licensees  of  the  Wireless  Radio 
Services  identified. 

63.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
emploving  no  more  than  1.500  persons. 
According  to  the  Bureau  of  the  Census, 
onlv  twelve  radiotelephone  firms  from  a 
total  of  1,178  such  firms,  which 
operated  during  1992.  had  1,000  or 
more  employees.  Therefore,  even  if  all 
twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition.  In  addition,  we  note 
that  there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  In  addition,  according 
to  the  most  recent  Telecommunications 
Industry  Revenue  data.  808  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  cellular  service  or 
Personal  Communications  Service  (PCS) 
services,  which  are  placed  together  in 
the  data.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independentlv  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cellular  service  c:arriers  that  would 
qualifv  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  808  small  cellular  service 
carriers  that  inav  be  affected  by  these 
proposals,  if  adopted. 

64.  220  MHz  Radio  Service — Phase  I 
Licensees.  The  220  MHz  service  has 
both  Phase  I  and  Phase  II  licenses.  Phase 
1  licensing  was  conducted  by  lotteries  in 
1992  and  1993.  There  are  approximately 
1,515  such  non-nationwide  licensees 
and  four  nationwide  licensees  currently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
incumbent  220  MHz  Phase  I  licensees. 
To  estimate  the  number  of  such 
licensees  that  are  small  businesses,  we 
apply  the  definition  under  the  SBA 
rules  applicable  to  Radiotelephone 
Communications  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
no  more  than  1,500  persons.  According 
to  the  Bureau  of  the  Census,  onlv  12 


radiotelephone  firms  out  of  a  total  of 
1,178  such  firms,  which  operated  during 
1992,  had  1,000  or  more  employees. 
Therefore,  if  this  general  ratio  continues 
in  1999  in  the  context  of  Phase  1  220 
MHz  licensees,  we  estimate  that  nearly 
all  such  licensees  are  small  businesses 
under  the  SBA's  definition. 

65.  220  MHz  Radio  Service — Phase  II 
Licensees.  The  Phase  II  220  MHz  service 
is  a  new  service,  and  is  subject  to 
spectrum  auctions.  In  the  220  MHz 
Third  Report  and  Order,  62  FR  15978 
(April  3,  1997).  we  adopted  criteria  for 
defining  small  businesses  and  very 
small  businesses  for  purposes  of 
determining  their  eligibility  for  special 
provisions  such  as  bidding  credits  and 
installment  payments.  We  have  defined 
a  small  business  as  an  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years.  Additionally, 
a  ver\'  small  business  is  defined  as  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  that  are  not  more  than  S3 
million  for  the  preceding  three  years. 
The  SBA  has  approved  these 
definitions.  An  auction  of  Phase  II 
licenses  commenced  on  September  15, 
1998,  and  closed  on  October  22,  1998. 
Nine  hundred  and  eight  (908)  licenses 
were  auctioned  in  3  different-sized 
geographic  areas:  three  nationwide 
licenses,  30  Regional  Economic  Area 
Group  Licenses,  and  875  Economic  Area 
(EA)  Licenses.  Of  the  908  licenses 
auctioned,  693  were  sold.  Companies 
claiming  small  business  status  won  one 
of  the  Nationwide  licenses,  67%  of  the 
Regional  licenses,  and  54%  of  the  EA 
licenses. 

66.  700  MHz  Guard  Band  Licensees, 
In  the  700  MHz  Guardband  Order,  65  FR 
17594  (April  4,  2000),  we  adopted 
criteria  for  defining  small  businesses 
and  very  small  businesses  for  purposes 
of  determining  their  eligibility  for 
special  provisions  such  as  bidding 
credits  and  installment  payments.  We 
have  defined  a  small  business  as  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  SI  5 
million  for  the  preceding  three  years. 
Additionally,  a  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  preceding 
three  years.  An  auction  of  176  Economic 
Area  (EA)  licenses  commenced  on 
September  6,  2000,  and  closed  on 
September  21,  2000.  Of  the  104  licenses 
auctioned,  96  licenses  were  sold. 

67.  Private  and  Common  Carrier 
Paging.  In  the  Paging  Third  Report  and 
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Order,  62  FR  15978,  we  adopted  criteria 
for  defining  small  businesses  and  very 
small  businesses  for  pvirposes  of 
determining  their  eligibility  for  special 
provisions  such  as  bidding  credits  and 
installment  payments.  We  have  defined 
a  small  business  as  an  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  not  exceeding  $1 5  million  for 
the  preceding  three  years.  Additionally, 
a  very  small  business  is  defined  as  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  that  are  not  more  than  $3 
million  for  the  preceding  three  years. 
The  SBA  has  approved  these 
definitions.  An  auction  of  Metropolitan 
Economic  Area  (MEA)  licenses 
;:ommenced  on  February  24,  2000,  and 
closed  on  March  2,  2000.  Of  the  985 
licenses  auctioned,  440  were  sold.  57 
companies  claiming  small  business 
status  won.  At  present,  there  are 
approximately  24,000  Private  Paging 
site-specific  licenses  and  74,000 
Common  Carrier  Paging  licenses. 
According  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  172  carriers  reported  that  they 
were  engaged  in  the  provision  of  either 
paging  or  "other  mobile"  services, 
which  are  placed  together  in  the  data. 
We  do  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
paging  carriers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  1 72 
small  paging  carriers  that  may  be 
affected  by  these  proposals  and  policies, 
if  adopted.  We  estimate  that  the 
majority  of  private  and  common  carrier 
paging  providers  would  qualify  as  small 
entities  imder  the  SBA  definition. 

68.  Mobile  Service  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  mobile  service 
carriers,  such  as  paging  companies.  As 
noted  above  in  the  section  concerning 
paging  service  carriers,  the  closest 
applicable  definition  under  the  SBA 
rules  is  that  for  radiotelephone 
(wireless)  companies,  and  the  most 
recent  Telecommimications  Industry 
Revenue  data  shows  that  172  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  paging  or  "other 
mobile"  services.  Consequently,  we 
estimate  that  there  are  fewer  than  1 72 
small  mobile  service  carriers  that  may 
be  affected  by  the  policies  and 
proposals,  if  adopted. 


69.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  For  Block  F,  an  additional 
classification  for  "very  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  their  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years.  These  regulations 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  small  and  very  small  business 
bidders  won  approximately  40%  of  the 
1,479  licenses  for  Blocks  D,  E,  and  F.  On 
March  23,  1999,  the  Commission 
reauctioned  347  C,  D,  E,  and  F  Block 
licenses;  there  were  48  small  business 
wiiming  bidders.  Based  on  this 
information,  we  conclude  that  the 
number  of  small  broadband  PCS 
licensees  will  include  the  90  winning  C 
Block  bidders  and  the  93  qualifying 
bidders  in  the  D,  E.  and  F  blocks  plus 
the  48  winning  bidders  in  the  re- 
auction,  for  a  total  of  231  small  entity 
PCS  providers  as  defined  by  the  SBA 
and  the  Commission's  auction  rules. 

70.  Narrowband  PCS.  The 
Conunission  has  auctioned  nationwide 
and  regional  licenses  for  narrowband 
PCS.  There  are  11  nationwide  and  30 
regional  licensees  for  narrowband  PCS. 
The  Commission  does  not  have 
sufficient  information  to  determine 
whether  any  of  these  licensees  are  small 
businesses  within  the  SBA-approved 
definition  for  radiotelephone 
companies.  At  present,  there  have  been 
no  auctions  held  for  the  major  trading 
area  (MTA)  and  basic  trading  area  (BTA) 
narrowband  PCS  licenses.  The 
Commission  anticipates  a  total  of  561 
MTA  licenses  and  2,958  BTA  licenses 
will  be  awarded  by  auction.  Such 
auctions  have  not  yet  been  scheduled, 
however.  Given  that  nearly  all 
radiotelephone  companies  have  no  more 
than  1,500  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  we  assume,  for 
piu'poses  of  this  IRFA,  that  all  of  the 
licenses  will  be  awarded  to  small 


entities,  as  that  term  is  defined  bv  the 
SBA. 

71.  Riu'al  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Riu-al  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  We  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies — i.e.,  stan  entity  employing 
no  more  than  1 .500  persons.  There  are 
approximately  1 .000  licensees  in  the 
Rural  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  entities  under  the  SBA's 
definition. 

72.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  entity 
specific  to  the  Air-Ground 
Radiotelephone  Service.  Accordingly, 
we  will  use  the  SBA's  definition 
applicable  to  radiotelephone  companies. 
i.e.,  an  entity  employing  no  more  than 
1,500  persons.  There  are  approximately 
100  licensees  in  the  Air-Ground 
Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  under  the  SBA  definition 

73.  Specialized  Mobile  Radio  (SMR). 
Pursuant  to  47  CFR  90.814(b)(1),  the 
Commission  has  defined  "small 
business  '  for  purposes  of  auctioning 
900  MHz  SMR  licenses,  800  MHz  SMR 
licenses  for  the  upper  200  channels,  and 
800  MHz  SMR  licenses  for  the  lower 
230  channels  on  the  800  MHz  band  as 

a  firm  that  has  had  average  aruiual  gross 
revenues  of  $15  million  or  less  in  the 
three  preceding  calendar  years.  The 
SBA  has  approved  this  small  business 
size  standard  for  the  800  MHz  and  900 
MHz  auctions.  Sixty  winning  bidders 
for  geographic  area  licenses  in  the  900 
MHz  SMR  band  qualified  as  small 
businesses  under  the  $15  million  size 
standard.  The  auction  of  the  525  800 
MHz  SMR  geographic  area  licenses  for 
the  upper  200  channels  began  on 
October  28.  1997.  and  was  completed  on 
December  8.  1997.  Ten  (10)  winning 
bidders  for  geographic  area  licenses  for 
the  upper  200  channels  in  the  800  MHz 
SMR  band  qualified  as  small  businesses 
under  the  $15  million  size  standard. 

74.  The  auction  of  the  1,030  800  MHz 
SMR  geographic  area  licenses  for  the 
General  Category  chaimels  began  on 
August  16.  2000,  and  was  completed  on 
September  1,  2000.  Eleven  (11)  winning 
bidders  for  geographic  area  licenses  for 
the  General  Category  channels  in  the 
800  MHz  SMR  band  qualified  as  small 
businesses  under  the  $15  million  size 
standard.  The  Commission  anticipates 
that  a  total  of  2,823  EA  licenses  will  be 
auctioned  in  the  lower  80  channels  of 
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the  800  MHz  SMR  service.  Therefore, 
we  conclude  that  the  number  of  800 
MHz  SMR  geographic  area  licensees  for 
the  lower  80  channels  that  may 
ultimately  be  affected  by  these 
proposals  could  be  as  many  as  2,823.  In 
addition,  there  are  numerous  incumbent 
site-by-site  SMR  licensees  on  the  800 
and  900  MHz  band.  The  Commission 
awards  bidding  credits  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  to  firms  that  had  revenues 
of  no  more  than  Si  5  million  in  each  of 
the  three  previous  calendar  years. 

75.  Private  Land  Mobile  Radio 
(PLMR).  PLMR  systems  serve  an 
essential  role  in  a  range  of  industrial, 
business,  land  transportation,  and 
public  safety  activities.  Companies  of  all 
sizes  operating  in  all  U.S.  business 
categories  use  these  radios.  The 
Commission  has  not  developed  a 
definition  of  small  entity  specifically 
applicable  to  PLMR  licensees  due  to  the 
vast  array  of  PLMR  users.  For  the 
purpose  of  determining  whether  a 
licensee  is  a  small  business  as  defined 
by  the  SBA,  each  licensee  would  need 
to  be  evaluated  within  its  own  business 
area. 

76.  The  Commission  is  unable  at  this 
time  to  estimate  the  number  of  small 
businesses,  which  could  be  impacted  by 
these  policies  and  proposals.  However, 
the  Commissions  1994  Annual  Report 
on  PLMRs  indicates  that  at  the  end  of 
fiscal  year  1994  there  were  1,087.267 
licensees  operating  12.481,989 
transmitters  in  the  PLMR  bands  below 
512  MHz.  Because  any  entity  engaged  in 
a  commercial  activity  is  eligible  to  hold 
a  PLMR  license,  the  policies  and 
proposals  in  this  context  could 
potentially  impact  every  small  business 
in  the  United  States. 

77.  Fixed  Microwave  Services. 
Microwave  services  include  common 
carrier  and  private-operational  fixed 
services.  At  present,  there  are 
approximately  22.015  common  carrier 
fixed  licensees  and  61.670  private 
operational-fixed  licensees  and 
broadcast  auxiliary  radio  licensees  in 
the  microwave  sen,'ices.  The 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  microwave 
services.  For  purposes  of  this  IRFA.  we 
will  utilize  the  SBAs  definition 
applicable  to  radiotelephone  companies 
■'  i.e..  an  entity  with  no  more  than  1,500 
persons.  We  estimate,  for  this  purpose, 
that  all  of  these  Fixed  Microwave 
licensees  (excluding  broadcast  auxiliarv 
licensees)  would  qualif\'  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  companies. 

78.  Offshore  Radiotelephone  .Service. 
This  service  operates  on  several  UHF 
TV'  broadcast  channels  that  are  not  used 


for  TV  broadcasting  in  the  coastal  area 
of  the  states  bordering  the  Gulf  of 
Mexico.  At  present,  there  are 
approximately  55  licensees  in  this 
service.  We  are  unable  at  this  time  to 
estimate  the  number  of  licensees  that 
would  qualify  as  small  under  the  SBA's 
definition  for  radiotelephone 
communications. 

79.  Local  Multipoint  Distribution 
Service.  The  auction  of  the  1,030  Local 
Multipoint  Distribution  Service  (LMDS) 
licenses  began  on  February  18,  1998  and 
closed  on  March  25,  1998.  The 
Commission  defined  "small  entity"  for 
LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 

"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
their  affiliates,  has  average  gross 
revenues  of  not  more  than  SI 5  million 
for  the  preceding  three  calendar  years. 
These  regulati(ms  defining  "small 
entity"  in  the  context  of  LMDS  auctions 
have  been  approved  by  the  SBA.  There 
were  93  winning  bidders  that  qualified 
as  small  entities  in  the  LMDS  auctions. 
A  total  of  93  small  and  very  small 
business  bidders  won  approximately 
277  A  block  licenses  and  387  B  block 
licenses.  On  March  27,  1999.  the 
(Commission  reauctioned  161  licenses; 
there  were  40  winning  bidders.  Based 
cm  this  information,  we  conclude  that 
the  number  of  small  LMDS  licensees 
will  include  the  93  winning  bidders  in 
the  first  auction  and  the  40  winning 
bidders  in  the  re-auction,  for  a  total  of 
133  small  entity  LMDS  providers  as 
defined  by  the  SBA  and  the 
Commission's  auction  rules. 

80.  39  GHz  Service.  The  auction  of  the 
2.173  39  GHz  licenses  began  on  April 
12.  2000  and  clo.sed  on  May  8.  2000. 
The  Commission  defined  "small  entity" 
for  39  GHz  licenses  as  an  entity  that  has 
average  gnjss  revenues  of  less  than  S40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
their  affiliates,  has  average  gross 
revenues  of  not  more  than  Si  5  million 
for  the  preceding  three  calendar  years. 
These  regulations  defining  "small 
entity"  in  the  context  of  39  GHz 
auctions  have  been  approved  bv  the 
SBA. 

81.  Wireless  Communications 
Services.  This  service  can  be  used  for 
fixed,  mobile,  radiolocation,  and  digital 
audio  broadcasting  satellite  uses.  The 
Commission  defined  "small  business" 
for  the  wireless  communications 
services  (WCS)  auction  as  an  entity  with 
average  gross  revenues  of  S40  million 
for  each  of  the  three  preceding  years. 


and  a  "very  small  business"  as  an  entity 
with  average  gross  revenues  of  S15 
million  for  each  of  the  three  preceding 
years.  The  Commission  auctioned 
geographic  area  licenses  in  the  WCS 
service.  In  the  auction,  there  were  seven 
winning  bidders  that  qualified  as  very 
small  business  entities,  and  one  that 
qualified  as  a  small  business  entity.  We 
conclude  that  the  number  of  geographic 
area  WCS  licensees  affected  is  eight 
entities. 

International  Services 

82.  International  Broadcast  Stations. 
Commission  records  show  that  there  are 
20  international  broadcast  station 
licensees.  We  do  not  request  or  collect 
annual  revenue  information  for  these 
licenses,  and  thus  are  unable  to  estimate 
the  number  of  international  broadcast 
licensees  that  would  constitute  a  small 
business  under  the  SBA  definition. 

83.  International  Public  Fixed  Radio 
(Public  and  Control  Stations).  There  are 
3  licensees  in  this  service.  We  do  not 
request  or  collect  annual  revenue 
information  for  these  licenses,  and  thus 
are  unable  to  estimate  the  number  of 
international  broadcast  licensees  that 
would  constitute  S  small  business  under 
the  SBA  definition. 

84.  Fixed  Satellite  Transmit/Receive 
Earth  Stations.  There  are  approximately 
2.679  earth  station  authorizations,  a 
portion  of  which  are  Fixed  Satellite 
Transmit/Receive  Earth  Stations.  We  do 
not  request  or  collect  armual  revenue 
information  for  these  licenses,  and  thus 
are  unable  to  estimate  the  number  of  the 
earth  stations  that  would  constitute  a 
small  business  under  the  SBA 
definition. 

85.  Fixed  Satellite  Small  Transmit/ 
Receive  Earth  Stations.  There  are 
approximately  2.679  earth  station 
authorizations,  a  portion  of  which  are 
Fixed  Satellite  Small  Transmit/Receive 
Earth  Stations.  We  do  not  request  or 
collect  annual  revenue  information  for 
these  licenses,  and  thus  are  unable  to 
estimate  the  number  of  fixed  satellite 
transmit/receive  earth  stations  that 
would  constitute  a  small  business  under 
the  SBA  definition. 

86.  Fixed  Satellite  Very  Small 
Aperture  Terminal  (VSAT)  Systems. 
These  stations  operate  on  a  primary 
basis,  and  frequency  coordination  with 
terrestrial  microwave  systems  is  not 
required.  Thus,  a  single  "blanket" 
application  may  be  filed  for  a  specified 
number  of  small  antennas  and  one  or 
more  hub  stations.  The  Commission  has 
processed  377  applications.  We  do  not 
request  or  collect  aimual  revenue 
information  for  these  licenses,  and  thus 
are  unable  to  estimate  the  number  of 
VSAT  systems  that  would  constitute  a 
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small  business  under  the  SBA 
definition. 

87.  Mobile  Satellite  Earth  Stations. 
There  are  11  licensees.  We  do  not 
request  or  collect  annual  revenue 
information  for  these  licenses,  and  thus 
are  unable  to  estimate  the  number  of 
mobile  satellite  earth  stations  that 
would  constitute  a  small  business  under 
the  SBA  definition. 

88.  Radio  Determination  Satellite 
Earth  Stations.  There  are  four  licensees. 
We  do  not  request  or  collect  annual 
revenue  information  for  these  licenses, 
and  thus  are  imable  to  estimate  the 
number  of  radio  determination  satellite 
earth  stations  that  would  constitute  a 
small  business  under  the  SBA 
definition. 

89.  Space  Stations  (Geostationary). 
Commission  records  reveal  that  there 
are  64  Geostationary  Space  Station 
licensees.  We  do  not  request  or  collect 
annual  revenue  information  for  these 
licenses,  and  thus  are  unable  to  estimate 
the  number  of  geostationary  space 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

90.  Space  Stations  (Non- 
Geostationary).  There  are  12  Non- 
Geostationary  Space  Station  licensees, 
of  which  only  three  systems  are 
operational.  We  do  not  request  or  collect 
annual  revenue  information  for  these 
licenses,  and  thus  are  unable  to  estimate 
the  number  of  non-geostationary  space 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

91.  Direct  Broadcast  Satellites. 
Because  DBS  provides  subscription 
services,  DBS  falls  within  the  SBA- 
recognized  definition  of  "Cable  and 
Other  Pay  Television  Services."  This 
definition  provides  that  a  small  entity  is 
one  with  $11.0  million  or  less  in  annual 
receipts.  As  of  December  1996,  there 
were  eight  DBS  licensees.  However,  the 
Commission  does  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  is 
unable  to  ascertain  the  number  of  small 
DBS  licensees  that  would  be  impacted 
by  these  policies  and  proposals. 
Although  DBS  service  requires  a  great 
investment  of  capital  for  operation, 
there  are  several  new  entrants  in  this 
field  that  may  not  yet  have  generated 
$11  million  in  annual  receipts,  and 
therefore  may  be  categorized  as  small 
businesses,  if  independently  owned  and 
operated. 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

92.  With  certain  exceptions,  the 
polices  and  proposals  in  this  document 
could  apply  to  all  Commission  licensees 
holding  licenses  under  Title  III  of  the 
Communications  Act  or  which  engage 


in  spectrum  leasing  on  their  authorized 
systems.  This  document  proposes  to 
require  licensees  and  lessees  engaging 
in  spectrum  leasing  to  comply  with  the 
Commission's  rules  and  policies, 
including,  but  not  limited  to,  regulatory- 
fees,  universal  service  fund,  and 
reporting  requirements.  Licensees  and 
lessees  would  ordinarily  comply  with 
these  requirements  as  part  of  their 
normal  business  practices.  This 
document  also  seeks  comment  on 
potential  reporting,  recordkeeping  and 
compliance  requirements  for  spectrum 
lessors  and  lessees  including:  (1) 
Retention  of  lease  agreements;  (2) 
reporting  of  spectrum  leasing  terms  to 
the  Commission;  (3)  licensee  and  lessee 
compliance  with  the  Commission's 
technical  and  service  rules;  (4)  licensee 
filings  with  the  Commission  on  behalf 
of  the  lessee;  (5)  licensee  verification  of 
lessee  compliance  with  FCC  rules;  (6) 
licensee  supervision  of  a  lessee's 
adherence  to  the  Commission's  rules 
and  policies:  and  (7)  the  leasing  of 
spectrum  by  entities  designated  as 
"small  business"  or  "very  small 
business"  under  the  Commission's 
rules.  Licensees  and  lessees  may  retain 
or  hire  outside  professionals  (e.g.,  legal 
and  engineering  staff)  to  draft  lease 
agreements,  provide  consulting  service, 
maintain  records,  and  comply  with 
applicable  Conmiission  rules.  They  also 
may  choose  employees  to  be  responsible 
for  reporting,  recordkeeping  and  other 
compliance  requirements. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

93.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities:  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

94.  This  document  proposes  to  reduce 
regulatory  burdens  on  Commission 
licensees  (including  small-business)  that 
may  wish  to  lease  their  spectrum  to 
third  parties.  It  also  creates  economic 
opportunities  for  third  parties 
(including  small  businesses)  that  may 
wish  to  lease  spectrum  usage  rights  from 
certain  licensees.  In  particular,  it  would 
provide  licensees,  including  small- 


business  licensees,  flexibility  to 
subdivide  and  apportion  the  spectrum 
and  lease  the  spectrum  usage  rights  to 
various  third  party  users — in  any 
geographic  or  service  area,  in  any 
quantity  of  frequency,  and  for  any 
period  of  time  during  the  term  of  their 
licenses — without  having  to  secure  prior 
Commission  approval.  In  addition, 
many  different  types  of  spectrum  users 
(including  small  businesses)  would  be 
permitted  to  satisfy  their  spectrum 
needs  without  having  to  acquire  a 
license  or  go  through  the  Commission's 
procedures  for  assigning  or  transferring 
control  of  a  license  or  a  partial  license 
through  partitioning,  disaggregation,  or 
partial  assignment.  By  reducing  the 
transactional  costs  for  users,  including 
small  businesses,  spectrum  leasing 
could  facilitate  more  intensive  and 
efficient  use  of  spectrum  in  both 
underserved  areas  and  more  congested 
areas. 

95.  A  key  issue  in  this  proceeding 
concerns  how  the  Commission  can 
ensure  that  licensees  and  lessees 
comply  with  the  Communications  Act 
and  the  Commission's  rules.  As 
explained  below,  we  are  considering  a 
number  of  alternative  approaches  to 
achieve  this  goal.  We  consider  these 
different  alternatives  partly  because  we 
seek  to  minimize,  to  the  extent  possible, 
the  economic  impact  of  these  potential 
requirements  on  small  businesses. 

96.  A  core  feature  of  this  proposal  is 
that  licensees  (including  small-business 
licensees)  will  retain  ultimate 
responsibility  for  ensuring  that 
spectrum  lessees  comply  with  the 
Communications  Act  and  the 
Commission's  rules.  We  therefore  solicit 
comment  on  whether  we  should  impose 
additional  requirements  on  the  licensee 
to  ensure  that  each  lessee  complies  witi 
the  Commission's  rules.  These 
requirements  could  include  having  the 
licensee  require  that  the  lessee  certify' 
that  it  complies  with  all  rules,  and 
requiring  the  licensee  to  verif\-  that  the 
lessee  is  complying  with  all  rules. 

97.  In  addition,  we  seek  comment  on 
whether  there  are  circumstances  in 
which  we  should  hold  lessees  (which 
would  include  small  businesses) 
responsible  for  non-compliance  with  the 
Communications  Act  or  the 
Commission's  rules  in  addition  to,  or 
instead  of  the  licensee. 

98.  We  also  solicit  comment  on 
whether  to  require  all  spectrum  leasing 
agreements  to  include  certain 
contractual  provisions,  which  would 
define  the  minimum  basic  rights, 
obligations,  and  responsibilities  of  the 
licensee  and  lessee.  We  also  seek 
comment  on  whether  to  require 
licensees  and  lessees  to  keep  copies  of 
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spectrum  leasing  agreements  and  keep 
them  current  and  available  upon  request 
for  the  inspection  by  the  Commission 

99.  The  Commission's  unjust 
enrichment  rules  require  that  licensees 
that  received  bidding  credits  or 
participated  in  installment  plans,  which 
are  often  small  entities,  reimburse  the 
U.S.  Treasury  if  they  assign  or  transfer 
all  or  part  of  the  licenses  to  an  entit\- 
that  would  not  meet  the  eligibility 
standards  for  similar  bidding  credits  In 
this  document,  we  inquire  whether 
licensees  that  received  bidding  credits 
or  participates  in  installment  plans 
should  reimburse  the  U.S  Treasurv  if 


the\  lease  spectrum  usage  rights  to 
entities  that  would  not  meet  the 
eligibilitv  standards  for  similar  bidding 
credits 

F.  Federal  Rules  That  May  Duplicate, 
Overlap  or  Conflict  With  the  Proposed 
Rules 

None. 
Ordering  Clauses 

100  Pursuant  to  the  authority  of 
Sections  1.  4(i).  7.  10,  201,  202,' 208, 
214.  :j01,  303,  308,  309,  and  310  of  the 
C^ommunications  Act  of  1934.  as 
amended,  47  L.S.C.  151,  154(i),  157, 
HU).  201,  202,  208,  214,  301,  303,  308. 


309,  and  310,  this  Notice  of  Proposed 
Rulemaking  is  hereby  adopted. 

101.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
the  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

St'cn'tan,' 

|FR  Uoc   00- .12789  Filed  12-22-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-337-803] 

Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Fresh  Atlantic  Salmon  from 
Chile 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  requests  by 
eleven  producers/exporters  of  subject 
merchandise  and  the  petitioners,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  fresh 
Atlantic  salmon  from  Chile.  This  review 
covers  thirteen  producers/exporters  of 
the  subject  merchandise  for  the  period 
of  review  from  July  1,  1999,  through 
June  30,  2000.  The  administrative 
review  of  the  remaining  70  companies 
originally  requested  by  the  petitioners  is 
being  rescinded. 

EFFECTIVE  DATE:  December  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Easton  or  Gabriel  Adler,  at  (202) 
482-3003  or  (202) 482-3813, 
respectively;  AD/CVD  Enforcement, 
Office  V,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (2000). 


Case  History 

On  July  30,  1998,  the  Department's 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  than  Fair  Value  and 
Antidumping  Duty  Order:  Fresh  Atlantic 
Salmon  from  Chile  was  published  in  the 
Federal  Register  (63  FR  40699  (July  30, 
1998)).  On  July  9,  1999,  the  Department 
issued  a  notice  of  opportunity  to  request 
the  second  administrative  review  of  this 
order.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review.  65 
FR  45,036  (July  20,  2000),  On  July  31, 
2000,  in  accordance  with  19  CFR 
351, 213(b),  the  Coalition  for  Fair 
Atlantic  Salmon  Trade  (the  petitioners) 
requested  a  review  of  83  producers/ 
exporters  of  fresh  Atlantic  salmon. 

On  August  25,  2000,  the  Department 
published  the  notice  of  initiation  of  this 
antidumping  duty  administrative 
review,  covering  the  period  July  1,  2000. 
through  June  30,  2000,  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  65  FR  53980 
(September  6,  2000). 

On  September  12,  2000,  the 
petitioners  withdrew  their  request  for 
all  companies  except:  (1)  Best  Salmon; 
(2)  Chisal  S.A  (Chisal);  (3)  Cultivadora 
de  Salmones  Linao  Ltda.  (Linao);  (4) 
Cultivos  Marinos  Chiloe  Ltda.  (Cultivos 
Marines);  (5)  Fiordo  Blanco,  S,A, 
(Fiordo  Blanco);  (6)  Fitz  Roy  S.A.;  (7) 
Invertec  Pesquera  Mar  de  Chiloe.  S.A. 
(Invertec);  (8)  Pesca  Chile  S.A.;  (9) 
Pesquera  Eicosal  Ltda.  (Eicosal);  (10) 
Pesquera  Mares  Australes  Ltda.  (Mares 
Australes);  (11)  Salmones  Mainstream, 
S.A.  (Mainstream);  (12)  Salmones 
Multiexport  Ltda.  (Multiexport);  (13) 
Salmones  Pacific  Star  Ltda.  (Pacific 
Star);  (14)  Salmones  Pacifico  Sur,  S.A, 
(Pacifico  Sur);  and  (15)  Salmones 
Tecmar,  S.A,  (Tecmar). 

Partial  Rescission  of  Antidumping  Duty 
Administrative  Review 

By  their  letter  of  September  12,  2000, 
the  petitioners  withdrew  their  requests 
for  an  administrative  review  of  the 
following  companies: 
Acuicultura  de  Aquas  Australes 
Agromar  Ltda. 
Aguas  Claras  S.A. 
Antarfish  S.A, 
Aquachile  S,A, 
Aquasur  Fisheries  Ltda. 
Asesoria  Acuicola  S,A, 


Australis  S.A. 

Cenculmavique 

Centro  de  Cultivo  de  Moluscos 

Cerro  Farrellon  Ltda, 

Comercializadora  Smoltech  Ltda. 

Complejo  Piscicola  Coyhaique 

Cultivos  San  Juan 

Cultivos  Yardan  S.A. 

Empresa  Nichiro  Chile  Ltda. 

Fisher  Farms 

Friosur  S.A, 

Ganadera  Del  Mar 

G,M.  Tomagaleones  S,A. 

Hiuto  Salmones  S,A, 

Huitosal  Mares  Australes  Salmo  Pac. 

Institute  Tecnologico  Del  Salmon  S.A. 

Inversiones  Pacific  Star  Ltda. 

Manao  Bay  Fishery  S.A. 

Mardim  Ltda, 

Ocean  Horizons  Chile  S.A. 

Pacific  MaricultLU-e 

Patagonia  Fish  Farming  S.A. 

Patagonia  Salmon  Farming  S.A. 

Pesquera  Antares  S.A. 

Pesquera  Chiloe  S.A. 

Pesquera  Friosur  S.A. 

Pesquera  Los  Fiordos  Ltda. 

Pesquera  Mares  de  Chile  S.A. 

Pesquera  Pacific  Star 

Pesquera  Quellon  Ltda, 

Pesquera  Y  Comercial  Rio  Peulla  S.A. 

Piscicola  Entre  Rios  S.A. 

Piscicultura  Iculpe 

Piscicultura  La  Cascada 

Piscultura  Santa  Margarita 

Prosmolt  S.A. 

Quetro  S.A. 

River  Salmon  S.A. 

Robinson  Crusoe  Y  Cia.  Ltda. 

Salmoamerica 

Salmones  Andes  S.A. 

Salmones  Antarctica  S.A. 

Salmones  Aucar  Ltda. 

Salmones  Caicaen  S.A. 

Salmones  Calbuco  S.A. 

Salmones  Chiloe  S.A. 

Salmones  Friosur  S.A. 

Salmones  Huillinco  S.A. 

Salmones  Ice  Val  Ltda. 

Salmones  Llanquihue 

Salmones  Quellon 

Sadmones  Ranco  Sur  Ltda. 

Salmones  Tierra  Del  Fuego  Ltda. 

Salmones  Unimarc  S.A, 

Salmosan 

Seafine  Salmon  S.A. 

Soc.  Alimentos  Maritimos  Avalon  Ltda. 

Soc.  Aquacultivos  Ltda. 

Truchas  Aguas  Blancas  Ltda. 

Trusal  S.A. 

Ventisqueros  S.A. 

Subsequently,  on  September  26,  and 
on  October  16,  2000,  the  petitioners 
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withdrew  their  request  that  the 
Department  conduct  an  administrative 
review  of  the  entries  of  Best  Salmon  and 
of  Invertec.  respectively.  No  other  party 
requested  an  administrative  rf'\ievv  nf 
any  of  these  companies. 

Pursuant  to  19  CFR  315.213(d)m,  we 
are  rescinding  the  administrative  review 
with  respect  to  each  of  the  companies 
for  which  the  petitioners  withdrew  their 
request  for  such  a  review. 

This  determination  is  issued  and 
published  in  accordance  with  section 
751(a)(1)  of  the  Act 

Dated;  December  la.  iUUU. 
Holly  Kuga. 

.  \^  tinii  Deputy  Assistant  Secretary.  Group  II 
Import  Administration. 
[FK  Uo,    uo-32792  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-B31] 

Stainless  Steel  Plate  in  Coils  From  the 
Republic  of  Korea:  Extension  of  Time 
Limit  for  the  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  .-Kdministration. 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  the  preliminarv  results  of 
antidumping  dutv  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 

("the  Department")  is  extending  the 
time  limit  for  the  preliminarv  results  nf 
the  review  of  stainless  steel  plate  in 
coils  from  the  Republic  of  Korea.  This 
review  covers  the  period  November  4, 
1998  through  April  30.  2000. 

EFFECTIVE  DATE:  December  26.  2000 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 

lohnson  at  (202)  482-3818;  Office  of 
AD/CVD  Enforcement.  Group  111.  Office 
9.  Import  .-Xdministration,  International 
Trade  Administration,  U.S  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N\V.  Washington. 
DC  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
( itations  to  the  statute  are  references  to 
the  provisions  effective  lanuary  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
bv  the  Uruguav  Round  Agreements  Act 
(UR.\.\). 


Postponement  of  Preliminary  Results 

The  Department  has  determined  that 
It  is  not  practicable  to  issue  its 
preliminarv  results  of  the  administrative 
review  within  the  current  time  limit  of 
lanuarv  31,  2001.  .See  Decision 
Mt'monindiini  from  Edward  C.  Yang, 
Di ret  tor.  Office  9,  to  Joseph  A.  Spetrini. 
Deputy  Assistant  Secretary, 
Enforcement  Group  III.  Therefore,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  until  March  19,  2001,  in 
accordance  with  section  751(a)(3)(A)  of 
the  ,\r.t. 

IJ.iif'ii   December  IH.  JOOO 
Joseph  ,\.  Spetrini. 

I)fpiit\  .-^^s/^f(^)f  Sf(  rf'tar\  Enlunrmfnt 
Croup  III 

IFR  Du,    110    f.^H7_'  Kilfd  12-22-00;  8-4t  am] 
BILUNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Pursuant  to  Section  6(c)  of  the 
Edu(;ati(mal,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific;  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230  .Applications  may  be 
examined  between  8;30  a.m.  and  5:00 
p.m  in  Room  4211.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  .\umber:  00-038. 

Applicant:  University  of  Colorado. 
Department  of  MCD  Biology.  347  UCB, 
Boulder,  CO  80309-0347. 

Instrument:  Electron  Microscope, 
Model  Te(;nai  F30. 

Manufacturer  FEI  Company.  The 
Netherlands. 

Intended  I'se:  The  instrument  is 
intended  to  be  used  to  study  the 
structure  of  biological  materials  in  three 
dimensions.  Sometimes  these  are 
components  of  cells  such  as  organelles 
or  filaments,  sometimes  they  are  large 
molecules  within  cells.  The  general  goal 
of  these  investigations  is  to  achieve  a 
detailed  understanding  of  the  3- 
dirnensional  structure  of  some  cellular 


components,  which  in  turn  can  be  used 
to  increase  understanding  of  the 
function  of  that  component.  Application 
accepted  by  Commissioner  of  Customs; 
November  27.  2000. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutor\'  Impart  Programs 

Staff. 

IFR  Do(;.  00-32874  Filed  12-22-00;  8:45  ami 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Annual  Listing  of  Foreign  Government 
Subsidies  on  Articles  of  Cheese 
Subject  to  an  In-Quota  Rate  of  Duty 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Publication  of  annual  listing  of 

foreign  government  subsidies  on  articles 

of  cheese  subject  to  an  in-quota  rate  of 

duty. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  aimual  list  of  foreign  government 
subsidies  on  articles  of  cheese  subject  to 
an  in-quota  rate  of  duty  during  the 
period  October  1,  1999  through 
September  30,  2000.  We  are  publishing 
the  current  listing  of  those  subsidies 
that  we  have  determined  exist. 
EFFECTIVE  DATE:  January  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl,  Office  of  AD/CVD 
Enforcement  VI,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  (as  amended)  ("the  Act")  requires 
the  Department  of  Commerce  ("the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined 
in  section  702{g)(b)(4)  of  "the  Act,  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department's  annual  list  of  subsidies  on 
articles  of  cheese  that  were  imported 
during  the  period  October  1,  1999 
through  September  30,  2000. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
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(as  defined  in  section  702  (g)[b)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amounts  of  each  subsidy  for  which 
information  is  currently  available. 
The  Department  will  incorporate 
additional  programs  which  are  found  to 


constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  14th 


Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  December  19.  2UO0 

Troy  H.  Cribb, 

.Assistant  Secretan.-  lor  Import 
Administration. 


Appendix— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty 


Country 


Program(s) 


Gross'  sub- 
sidy ($/lb) 


Net^  subsidy 

(yib) 


Austria 

Belgium 

Canada  

Denmark  

Finland  

France 

Germany  

Greece  

Ireland  

Italy  

Luxembourg 
Netherlands 
Norway 


European  Union  Restitution  Payments  

EU  Restitution  Payments  

Export  Assistance  on  Certain  Types  of  Cheese 

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

Indirect  (Milk)  Subsidy  

Consumer  Subsidy  


I   Total. 


Portugal  EU  Restitution  Payments 

Spain EU  Restitution  Payments 

Switzerland  j  Deficiency  Payments  

U.K I  EU  Restitution  Payments 


0.12 

012 

0.01 

0.01 

0.24 

024 

0.06 

006 

017 

017 

009 

009 

012 

0.12 

0.00 

0.00 

006 

006 

0.11 

Oil 

0.07 

007 

0.05 

0  05 

0.28 

0  28 

0.13 

013 

0.41 

0  41 

005 
0.04 
0.20 
0.09 


0  05 
004 
020 
009 


1  Defined  in  19  U.S.C. 

2  Defined  in  19  U.S.C. 

I 


1677(5). 
1677(6). 


[FR  Doc.  00-32875  Filed  12-22-00;  8:45  am) 
BILUNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-508-810] 

Pure  Magnesium  From  Israel: 
Postponement  of  Time  Limit  for 
Preliminary  Determination  of 
Countervailing  Duty  Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  26,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marian  Wells,  Melanie  Brown,  Office  of 
CVD/AD  Enforcement  Group  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone  (202)  482-6309  or  (202) 482- 
4987. 


POSTPONEMENT  OF  PRELIMINARY 
DETERMINATION:  On  November  14,  2000, 
the  Department  initiated  the 
countervailing  duty  investigation  of 
pure  magnesium  from  Israel.  See  Notice 
of  Initiation  of  Countervailing  Duty 
Investigation;  Pure  Magnesium  From 
Israel,  65  FR  68126  (November  14, 
2000),  The  preliminary  determination 
currently  must  be  issued  bv  Januarv  10, 
2001. 

On  December  8,  2000,  the  petitioners 
made  a  timely  request  pursuant  to  19 
CFR  351.205(e)  of  the  Department's 
regulations  for  a  postponement  of  the 
preliminary  determination  in 
accordance  with  section  703(c)(1)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  petitioners  requested  a 
postponement  until  February  14.  2001. 
in  order  to  allow  time  for  petitioners  to 
submit  comments  regarding  the 
respondents'  questionnaire  response 
and  to  allow  time  for  the  Department  to 
determine  the  extent  to  which  particular 
subsidies  are  being  used. 

The  petitioners'  request  for  the 
postponement  was  timely,  and  the 


Department  finds  no  compelling  reason 
to  deny  the  request.  Therefore,  we  are 
postponing  the  preliminary 
determination  until  no  later  than 
February  14,  2001. 

This  notice  of  postponement  is 
published  pursuant  to  section  703(c)(2) 
of  the  Act. 

Dated:  December  19.  2000, 
Richard  W.  Moreland. 

Dpputy  Assistant  Secretary  For  Import 

.\dminisiration. 

IFR  Doc .  00-32873  Filed  12-22-00:  8:45  am] 

BILUNG  CODE  3510-DS-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection: 
Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice. 
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SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  will  submit  a  public 
information  collection  request  (ICR)  on 
the  revised  Senior  Corps  Grant 
Application  to  the  Office  of 
Management  and  Budget  (C)MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork.  Reduction  Act  of  1995 
(Pub.  L.  104-13,  (44  U.S.C.  Chapter  35) 
30  days  after  this  Notice  is  printed  in 
the  Federal  Register,  thereby  providing 
an  30  extra  days  for  public  conrunent 
prior  to  providing  OMB  with  the  ICR. 

Copies  of  the  revised  Grant 
.\pplication  may  be  obtained  by  calling 
the  Corporation  for  National  Service, 
Peter  L.  Boynton,  (202)  606-5000, 
extension  499.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY-TDD)  may  call  (202)  565-2799 
between  8:30  a.m.  and  5  p.m.  Eastern 
time.  Monday  through  Friday. 
Comments  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Corporation  for  National  and 
Community  Service.  Office  of 
Management  and  Budget.  Room  10235, 
Washington,  DC.  20503.  (202)  395- 
7316.  within  60  days  from  the  date  of 
this  publication  in  the  Federal  Register 

The  OMB  is  particularlv  interested  in 
comments  which: 

•  Evaluate  v.-hether  the  proposed 
collection  of  information  is  necessary' 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
dgencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  to  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.  permitting  electronic  submissions  of 
responses. 

Tvpe  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  National  Senior  Ser\'ice  Corps 
Grant  Application. 

OMB  Xumber:  3045-0035 

Agency  \umber:  424-NSSC. 

Affected  Public:  Prospective  Sponsors 
for  National  Senior  Service  Corps 
Grants. 


Total  Respondents:  Estimated  at  1,513 
annually. 

Frequency:  Annually,  with 
exceptions. 

Estimated  Time  Per  Respondent: 
.Averages  13.2  hours.  Estimated  at  16.5 
hours  for  first-time  respondents,  15 
hours  for  continuation  sponsors,  and  5 
hours  for  revisions. 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  20.027  hours. 

Total  Annualized  Capital/Startup 
Costs:  None. 

Total  Annualized  Burden  Costs: 
Sfi.497 

Df?.vrnp(/on:The  National  Senior 
Service  Corps  Grant  Application  is 
submitted  by  prospective  grantees  to 
applv  for  sponsorship  of  projects  under 
the  Retired  and  Senior  Volunteer 
Program  (RSVP).  Foster  Grandparent 
Program  (FGP),  Senior  Companion 
Program  (SCP.  and  Senior 
Demonstration  Program  (SDP). 
collectivelv  known  as  the  Senior  Corps. 
Completion  of  the  Grant  Application  is 
required  to  obtain  sponsorship. 

in  August  2000,  the  National  Senior 
Service  Corps  (Senior  Corps)  announced 
a  60-day  review  and  comment  period, 
ending  October  10.  2000,  during  which 
project  sponsors  and  the  public  were 
encouraged  to  submit  comments  on 
revising  the  current  Grant  Application 
(424-NSSC)  in  order  to: 

(1)  reflect  evolution  in  programming 
that  places  greater  emphasis  on 
measurable  Accomplishments  and 
impact  in  the  community  and  meeting 
the  requirements  of  the  Government 
Performance  and  Results  Act  (GPRA): 

(2)  streamline  the  instructions  for 
greater  clarity  and  ease  of  completion; 

(3)  eliminate  redundant  or  unused 
sections  and/or  pages,  such  as  the  Five 
Element  Statement  page: 

(4)  standardize  submission  of  certain 
tvpes  of  information,  such  as  the  Active 
Volunteer  Station  Lists: 

(5)  strengthen  the  project  work  plan  as 
a  more  comprehensive  planning  and 
reporting  tool;  and 

(6)  update  current  page  13  (NSSC  3- 
Digit  Issue  Area  and  Service  Category- 
Codes). 

Twelve  comments  were  received  from 
over  1,300  existing  Senior  Corps 
projects  and  the  public.  As  many  of  the 
comments  as  feasible  were  incorporated 
into  the  revised  Grant  Application.  Key 
changes  made  in  the  application  include 
the  following: 

(1)  clarification  of  general  instructions 
and  Part  IV.  Attachments,  with  special 
attention  to  requirements  for  new 
projects  and  continuation  projects: 

(2)  revision  of  the  budget  page  and 
corresponding  instructions; 


(3)  revision  of  Part  III.  Project 
Narrative  and  Workplans  to  relate  the 
workplan  more  clearly  to  programming 
emphases; 

(4)  elimination  of  all  references  to  a 
Five  Element  Statement; 

(5)  standardization  of  the  Active 
Volunteer  Station  list;  and 

(6)  updating  of  die  NSSC  3-Digit  Issue 
Area  aad  Service  Category'  Codes. 

Once  approved  by  OMB,  the  revised 
Grant  Application  will  be  completed  by 
all  public  and  private,  non-profit 
organizations  applying  for  National 
Senior  Service  Corps  funds.  The 
anticipated  implementation  schedule 
calls  for  the  revised  Grant  Application 
to  be  used  with  grants  having  a  start 
date  of  July  1,  2001,  or  thereafter. 

Dated:  December  20,  2000. 
Tess  Scannell, 

Acting  Director.  National  Senior  Semce 
Corps. 
IFR  Doc.  00-32840  Filed  12-22-00;  8:45  am) 

BILUNC  CODE  60S0-28-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Grant  of  Partially  Exclusive  License 

agency:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice;  correction. 

SUMMARY:  Reference  the  previous 
Federal  Register  notice  published  on 
Thursday.  December  7,  2000  (Vol  65, 
No.  236),  page  76613,  the  notice 
inadvertently  announced  information 
under  the  Supplementary'  Information 
paragraph. 

On  page  76613,  column  2,  line  44.  the 
information  should  indicate  "aqueous 
sludge  dewatering"  vice  "concrete 
armor  unit". 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sharon  Borland,  ATTN:  CEERD-RV— I; 
(603)  64&-4735,  FAX  (603)  646-4448; 
Internet 

Sharon, L.Borland@erdc.usace.anny.mil; 
U.S.  Army  Corps  of  Engineers  Research 
and  Development  Center,  Cold  Regions 
Research  and  Engineering  Laboratory, 
72  Lyme  Road,  Hanover,  NH  03755- 
1290. 

SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer 

|FR  Doc.  00-32849  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  3710-92-P 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  an  informal  conference  followed 
by  a  public  hearing  on  Tuesday,  January 
9,  2001.  The  hearing  will  be  part  of  the 
Commission's  regular  business  meeting. 
Both  the  conference  session  and 
business  meeting  are  open  to  the  public 
and  will  be  held  at  the  West  Chester 
University  Sykes  Student  Union, 
located  on  Rosedale  Avenue  in  West 
Chester,  Pennsylvania. 

The  conference  among  the 
Commissioners  and  staff  will  begin  at 
10:00  a.m.  Topics  of  discussion  will 
include  a  progress  report  on  the 
Commission's  Comprehensive  Plan;  a 
proposal  to  institute  project  review 
upon  retirement  of  entitlements;  and 
Delaware  Estuary  Program  (DELE?) 
oi^anizational  issues.  Summaries  of  the 
following  meetings  will  be  presented: 
The  Flood  Advisory  Committee  meeting 
of  December  5;  the  Monitoring  Advisory 
Committee  meeting  of  December  12;  the 
Toxics  Advisory  Committee  meeting  of 
December  13;  the  Water  Quality 
Advisory  Committee  meeting  of 
December  14;  and  the  Water 
Management  Advisory  Committee 
meeting  of  January  4. 

The  subjects  of  the  public  hearing  to 
be  held  during  the  1:00  p.m.  business 
meeting  include,  in  addition  to  the 
dockets  listed  below,  resolutions  to:  (1) 
Amend  the  Comprehensive  Plan  with 
respect  to  recreation  areas  in  the  state  of 
New  York;  (2)  amend  the 
Comprehensive  Plan  with  respect  to 
national  recreation  areas;  and  (3)  amend 
the  Comprehensive  Plan  and  Water 
Code  with  respect  to  water  usage 
reporting  requirements.  A  public  notice 
on  the  proposal  to  amend  water  usage 
reporting  requirements  was  published 
on  the  Commission's  web  site. 
wH.-w.drbc.net,  on  October  23,  2000  and 
will  remain  there  through  January  9. 
2001.  Notices  also  appeared  in  the 
Delaware  Register  (December  1,  2000), 
the  New  Jersey  Register  (December  4, 
2000),  the  New  York  State  Register 
(November  22,  2000).  the  Pennsylvania 
Register  (November  11.  2000).  and  the 
Federal  Register  (November  29,  2000). 
Submission  of  written  comments  on  the 
proposed  amendment  was  requested  by 
December  20,  2000. 

The  dockets  scheduled  for  public 
hearing  will  be  as  follows: 

1.  Borough  of  Ambler  D-85-26  CP 
RENEWAL  2.  A  renewal  of  a  ground 
water  withdrawal  project  to  supply  up 


to  116  million  gallons  (mg)/30  days  of 
water  to  the  applicant's  public  water 
distribution  system  from  Wells  Nos.  1 
through  14  and  Spring  Well,  all  in  the 
Stockton  Formation.  The  total 
withdrawal  from  all  wells  of  116  mg/30 
days  is  a  decrease  in  allocation  (from 
134.4  mg/30  days)  to  accurately  reflect 
the  applicant's  system  capacity  and 
demand.  The  project  is  located  in 
Ambler  Borough  and  portions  of  Lower 
Gwynedd,  Upper  Dublin,  Whitemarsh 
and  Whitpain  Towrnships,  all  in 
Montgomery  County  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

2.  Limekiln  Golf  Course  D-2000-17.  A 
groimd  water  withdrawal  project  to 
supply  a  combined  total  of  5.4  mg/30 
days  of  supplemental  water  to  the 
applicant's  holding  pond  for  irrigation 
of  the  applicant's  golf  course  from 
existing  Wells  Nos.  1  through  3  and  new 
Well  No.  4,  located  in  the  mixed  zone 
of  the  Lockatong  and  Upper  Stockton 
Formations.  The  total  withdrawal  from 
all  sources  is  limited  to  5.4  mg/30  days. 
The  project  is  located  in  Horsham 
Township,  Montgomery  County  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

3.  Lehigh  Valley  Water  Company,  LLC 
D-2000-34.  A  ground  water  withdrawal 
project  to  supply  a  combined  total  of  8.6 
mg/30  days  of  water  to  the  applicant's 
Arcadia  West  Industrial  Park  from  new- 
Wells  Nos.  PW-1,  PW-2  and  PW-3,  all 
in  the  Martinsburg  Formation.  The 
project  is  located  in  Weisenberg 
Township,  Lehigh  County, 
Pennsylvania. 

4.  Upper  Saucon  Township  D-2000- 
51  CP.  A  ground  water  withdrawal 
project  to  supply  up  to  30  mg/30  days 
of  water  to  the  applicant's  public  water 
distribution  system  from  the  new 
Colonial  Crest  Well  and  the  existing 
abandoned  New  Jersey  Zinc  Mine 
Company  mine  shaft,  without  an 
increase  in  the  existing  allocation  of  30 
mg/30  days  from  all  sources.  The 
abandoned  mine  shaft  is  located  in 
limestone  and  dolomite  of  the 
Beekmantown  Formation.  The  Colonial 
Crest  Well  is  completed  in  the  Quartz 
Fanglomerate  member  of  the  Brunswick 
Formation.  The  project  is  located  in 
Upper  Saucon  Township,  Lehigh 
County,  Pennsylvania. 

5.  West  Bradford  Township  D-2000- 
54  CP.  An  application  to  construct  a 
0.135  mgd  secondary  lagoon  sewage 
treatment  plant  (STP)  to  replace  failing 
on-lot  septic  systems  in  Marshallton  and 
to  serve  the  proposed  Tattersall 
community,  boUi  located  in  West 
Bradford  Township,  Chester  County. 
Pennsylvania.  The  proposed  STP  is 
located  off  State  Route  162 


approximately  one-half  mile  south  of 
Strasburg  Road  and  treated  effluent  will 
be  utilized  for  farmland  spray  irrigation 
in  West  Bradford  Township  along  its 
border  with  Newlin  Township. 

6.  Hemlock  Farms  Community 
Association  D-2000-60  CP.  A  ground 
water  withdrawal  project  to  supply  up 
to  30  mg/30  days  of  water  to  the 
applicant's  public  water  distribution 
system  from  new  Well  No.  4.  and 
existing  Wells  Nos.  1.  10,  49  and  80.  and 
to  limit  the  withdrawal  from  all  wells  to 
30  mg/30  days.  New  Well  No.  4  is 
completed  in  the  Catskill  Formation. 
The  project  is  located  in  the  Special 
Protection  Waters  of  the  Bushkill  and 
Shohola  Creek  watersheds  in  Blooming 
Grove  Township.  Pike  County. 
Pennsylvania. 

7.  M.C.  Resource  Development 
Company  D-2000-65.  A  ground  water 
withdrawal  project  to  supply  a 
combined  total  of  6.9  mg/30  days  of 
water  to  the  applicant's  bottled  water 
facility  from  new  Wells  Nos.P-1  and  P- 
2  in  the  Bloomsburg  Formation.  The 
project  is  located  in  the  Indian  Run 
watershed,  a  tributarj'  to  the  Little 
Schuylkill  River,  in  East  Brunswick 
Township,  Schuylkill  County, 
Pennsylvania. 

8.  South  Coventry  Township  D~2000- 
67  CP.  A  project  to  construct  a  55.000 
gallons  per  day  (gpd)  STP  and  effluent 
drip  irrigation  system  to  serve  the 
proposed  Ridglea  Farm  subdivision  and 
the  existing  Pughtown  Village 
residential  area,  all  within  South 
Coventry  Township,  Chester  County, 
Pennsylvania.  The  proposed  advanced 
secondarj'  treatment  plant  will  be 
located  just  east  of  State  Route  100 
approximately  one-quarter  mile  north  of 
Pughtown  Road,  and  the  proposed  12.5 
acre  drip  irrigation  system  will  be 
located  approximately  one-half  mile 
northeast  of  the  STP.  No  alternate 
svu-face  water  discharge  is  proposed  as 
the  applicant  will  store  treated  effluent 
in  a  725,000  gallon  lagoon  for  later 
disposal  during  storm  and  freezing 
conditions. 

In  addition  to  the  public  hearing,  the 
Commission  will  address  the  following 
at  its  1:00  p.m.  business  meeting: 
minutes  of  the  November  15.  2000 
business  meeting:  announcements: 
report  on  hydrologic  conditions  in  the 
basin;  reports  by  the  Executive  Director 
and  General  Counsel;  resolution  to 
adopt  the  Commission's  FY  2002 
budgets  (on  which  a  public  hearing  was 
held  on  November  15.  2000):  and  public 
dialogue. 

Documents  relating  to  the  dockets  and 
other  items  may  be  examined  at  the 
Commission's  offices.  Preliminary 
dockets  are  available  in  single  copies 


81492 


Federal  Register/ Vol.  65.  No.  248 /Tuesday.  December  26.  2000 /Notices 


upon  request.  Please  contact  Thomas  L. 
Brand  at  (609)  883-9500  ext,  221  with 
anv  docket-related  questions  Persons 
wishing  to  testify-  at  this  hearing  are 
requested  to  register  in  advance  with  the 
Secretary'  at  (609)  883-9500  ext.  203 

Individuals  in  need  of  an 
accommodation  as  provided  for  in  the 
.Americans  With  Disabilities  Act  who 
wish  to  attend  the  hearing  should 
contact  the  Commission  Secretarv. 
Pamela  M.  Bush,  directly  at  (609)  883- 
9500  ext.  203  or  through  the  New  Jersey 
Relay  Service  at  1-800-852-7899  (TTY) 
to  discuss  how  the  Commission  may 
accommodate  your  needs  Driving 
directions  to  the  meeting  location  are 
posted  on  the  Commission's  web  site,  at 
wwTv.drbc.net. 

Dated:  Dei  emht- r  18.  2000, 
Pamela  M.  Bush. 
Commission  Secretary. 
iFR  Doc   00-12811  Filed  12-22-00;  8:45  ami 

BILUNG  CODE  S360-O1-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  .\ct  of  1995 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
25. 2001 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Lauren  Wittenberg.  Acting 
Desk  Officer.  Department  of  Education. 
Office  of  Management  and  Budget.  725 
17th  Street.  NW..  Room  10235.  New- 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  US.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 


statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  u.se  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Diiled    De.  ember  19.  2000. 
John  Tressler, 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Tvpe  o)  Review:  Revision. 

Title:  Grantee  Reporting  Form. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State.  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  165.  Burden  Hours: 
165. 

Abstract:  Rehabilitation  Services 
Administration  (RSA)  training  grants 
provide  stipends  to  "RSA  Scholars"  in 
order  to  train  skilled  rehabilitation 
personnel.  Grantees  are  required  to 
"track  "  Scholars  relative  to  the 
■payback'  provision  in  the  Rehab.  Act. 
Data  collection  is  reported  annually  to 
RSA  in  order  to  monitor  performance 
and  report  progress  to  Congress. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW.  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO  IMG  lssues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
coUecticm  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  CAREY  at  (202) 
708-6287.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFK  Dcx    0O-:i280H  I  ded  12-22-00;  8:45  am) 
BILLING  CODE  4000-01 -U 


DEPARTMENT  OF  EDUCATION 

Office  Of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Refiabiiitation  Research 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services.  Department  of 

Education. 

ACTION:  Notice  of  Final  Funding 

Priorities  for  Fiscal  Years  2001-2002  for 

collaborative  projects  in  spinal  cord 

injury  research. 

SUMMARY:  The  Assistant  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  announces  final 
funding  priorities  for  collaborative 
spinal  cord  injury  research,  a  spinal 
cord  injury  data  center,  and  a  spinal 
cord  injury  dissemination  center  under 
the  National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  2001-2002.  The  Assistant 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need.  We  intend  these  priorities  to 
improve  the  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

DATES:  These  priorities  take  effect  on 

January  25,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-4475'  Internet: 
donna_nangle@ed  .gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  {e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  final  priorities  under  the 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program  (DRRP)  for 
collaborative  spinal  cord  injury 
research,  a  spinal  cord  injury  data 
center,  and  a  spinal  cord  injury 
dissemination  center. 

The  final  priorities  refer  to  NIDRR's 
Long  Range  Plan  (the  Plan).  The  Plan 
can  be  accessed  on  the  World  Wide  Web 
dti^-ww.ed.gov/offices/OSERS/NIDRR/ 
*LRP. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
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commimities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
the  goals. 

These  final  priorities  will  address  the 
National  Education  Goal  that  every 
adult  American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

"The  authority  for  the  program  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  762(g)  and 
764(b)(4)).  Regulations  governing  this 
program  are  foimd  in  34  CFR  part  350. 

Note:  This  notice  does  not  solicit 
applications.  A  notice  inviting  applications  is 
published  in  this  issue  of  the  Federal 
Register. 

Analysis  of  Comments  and  Changes 

On  September  1,  2000,  the  Assistant 
Secretary  published  a  notice  of 
proposed  priorities  in  the  Federal 
Re^er  (65  PR  53512).  The  Department 
of  Education  received  5  letters 
commenting  on  the  notice  of  proposed 
priorities  by  the  deadline  date. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Assistant 
Secretary  is  not  legally  authorized  to 
make  imder  statutory  authority — are  not 
addressed. 

Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program; 
Collaborative  Spinal  Cord  Injury 
Research 

Comment:  One  comment  suggested 
that  there  is  a  need  for  research  on 
initial  surgical  treatments  of  the  spinal 
injured  patient. 

Discussion:  NIDRR  agrees  that  this  is 
an  appropriate  topic  for  a  collaborative 
research  proposal,  but  elects- to  leave  the 
choice  of  topics  up  to  the  applicant.  The 
peer  review  process  will  evaluate  the 
merits  of  each  proposal. 

Changes:  None. 

Spinal  Cord  Injury  Data  Center  and 
Spinal  Cord  Injury  Dissemination 
Center 

Comment:  One  comment  indicated 
that  the  requirement  that  the  data  center 
must  "incorporate  culturally 
appropriate  methods  of  community 
outreach  and  education  in  areas  such  as 
health  and  wellness,  housing, 
transportation,  recreation,  employment, 
and  other  community  activities  for 
individuals  with  diverse  backgroimds 
with  SCI"  is  inconsistent  with  other 
requirements  of  the  data  center. 

Discussion:  NIDRR  agrees.  Cultiu-ally 
appropriate  methods  must  be  applied  to 


the  data  collection  and  dissemination 
activities  that  are  required  of  the  data 
center. 

Changes:  The  priority  has  been 
changed  to  reflect  this  requirement. 

Comment:  One  comment  suggested 
that  the  data  center  and  dissemination 
center  should  be  combined  to  achieve 
greater  efficiency. 

Discussion:  Historically,  the  data  base 
and  dissemination  activities  have  been 
conducted  as  separate  projects  in  this 
program.  Applicants  are  not  precluded 
from  applying  for  both  centers.  NEDRR 
agrees  that  collaboration  between  these 
centers  is  important  and  the  priority  has 
been  modified  to  include  this 
requirement. 

Changes:  The  data  center  priority  has 
been  modified  to  require  collaboration 
with  the  dissemination  center. 

Comment:  One  comment  suggested 
that  a  system  for  uniform  reporting  and 
collection  of  presentations  by  the  Model 
SCI  Centers  to  all  audiences  be  a 
requirement  of  the  dissemination  center. 

Discussion:  NIDRR  agrees. 

Changes:  The  priority  has  been 
changed  to  require  that  the  center 
collect,  maintain,  and  disseminate 
consumer  and  professional  education 
materials. 

Comment:  One  comment  noted  that, 
while  the  dissemination  center  is 
required  to  collaborate  with  the  Model 
SCI  Centers,  the  Model  SCI  Centers  are 
not  required  to  collaborate  with  the 
dissemination  center. 

Discussion:  While  the  Model  SCI 
Center  priority  could  be  interpreted  to 
require  such  collaboration,  the  Model 
SCI  Center  grants  have  been  awarded 
and  the  requirements  cannot  be 
changed. 

Changes:  None. 

Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program 

The  authority  for  Disability  and 
Rehabilitation  Research  Projects  (DRRP) 
is  contained  in  section  204  of  the 
Rehabilitation  of  1973,  as  amended  (29 
U.S.C.  762(g)  and  764(b)(4).  The 
purpose  of  the  DRRP  program  is  to  plan 
and  conduct  research,  demonstration 
projects,  training  and  related  activities 
to— 

(a)  Develop  methods,  procedures,  and 
rehabilitation  technology  that 
maximizes  the  full  inclusion  and 
integration  into  society,  employment, 
independent  living,  family  support,  and 
economic  and  social  self-sufficiency  of 
individuals  with  disabilities;  and 

(b)  Improve  the  effectiveness  of 
services  authorized  under  the  Act. 

Background 

The  projects  in  these  final  priorities 
are  to  conduct  research  in  collaboration 


with  Centers  established  under  the 
Special  Projects  and  Demonstrations  for 
Spinal  Cord  Injury  (SCI)  Program.  The 
following  section  provides  background 
information  regarding  that  program  to 
assist  applicants  in  developing 
appropriate  collaboration  projects. 

Special  Projects  and  Demonstrations  for 
Spinal  Cord  Injury 

The  authority  for  Model  Spinal  Cord 
Injury  Centers  (MSCI)  is  contained  in 
section  204(b)(4)  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C. 
764(b)(4)).  We  may  make  awards  for  up 
to  60  months  through  grants  or 
cooperative  agreements.  The  MSCI 
program  provides  assistance  to  establish 
innovative  projects  for  the  delivery, 
demonstration,  and  evaluation  of 
comprehensive  medical,  vocational,  and 
other  rehabilitation  services  to  meet  the 
wide  range  of  needs  of  individuals  with 
SCI. 

The  MSCI  program  provides 
assistance  for  projects  that  provide 
comprehensive  rehabilitation  services  to 
individuals  with  SCI  and  conduct  spinal 
cord  research,  including  clinical 
research  and  the  analysis  of 
standardized  data  in  collaboration  with 
other  related  projects. 

Each  MSCI  Center  establishes  a 
multidisciplinary  system  of  providing 
rehabilitation  services,  specifically 
designed  to  meet  the  special  needs  of 
individuals  with  SCI.  This  includes 
acute  care  as  well  as  periodic  inpatient 
or  outpatient  follow  up  and  vocati' 
services.  MSCI  Centers  demonstra       nd 
evaluate  the  benefits  and  cost 
effectiveness  of  such  a  system  for  the 
care  of  individuals  SCI  and  demonstrate 
and  evaluate  existing,  new.  and 
improved  methods  and  equipment 
essential  to  the  care,  management,  and 
rehabilitation  of  individuals  with  SCI. 
MSCI  Centers  demonstrate  and  evaluate 
methods  of  community  outreach  and 
education  for  individuals  with  SCI  in 
connection  with  the  problems  of  those 
individuals  in  areas  such  as  housing, 
transportation,  recreation,  employment, 
and  community  activities. 

NIDRR  is  in  the  final  selection  process 
for  MSCI  Centers  for  the  period  2000- 
2005.  The  priority  announcement  and 
notice  inviting  applications  were 
published  in  the  Federal  Register  on 
March  16.  2000  (65  FR  14346-14377). 
Additional  information  about  the  MSCI 
Centers  Program  is  available  on  the 
World  Wide  Web  at  wv%'Vi:ncddr.org/ 
rpp/hf/hfdw/mscis  and  in  the  special 
issue  "Current  Research  Outcomes  from 
the  Model  Spinal  Cord  Injury  Care 
Systems".  Archives  of  Physical 
Medicine  and  Rehabilitation.  Vol.  80. 
No.  11.  November  1999.  NIDRR's 
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currently  funded  MSCI  Centers  are  at 
Thomas  [efferson  University:  Kessler 
Medical  Rehabilitation  Research  & 
Education  Corp.;  University  of  Michigan 
Health  Systems,  Dept.  of  Physical 
Medicine  &  Rehabilitation:  Craig 
Hospital:  Mount  Sinai  School  of 
Medicine:  University  of  Miami,  School 
of  Medicine;  University  of  Missouri, 
Department  of  Physical  Medicine  and 
Rehabilitation;  Santa  Clara  Valley 
Medical  Center;  Virginia 
Commonwealth  University,  School  of 
Medicine.  Department  of  Physical 
Medicine  &  Rehabilitation;  University  of 
Alabama.  Department  of  Physical 
Medicine  &  Rehabilitation;  University  of 
Washington,  Department  of 
Rehabilitation  Medicine;  Boston 
Medical  Center  Corporation, 
Department  of  Rehabilitation  Medicine; 
The  Institute  for  Rehabilitation  and 
Research  (TIRR);  Los  Amigos  Research  & 
Education  Institute,  Inc.;  and  Shepherd 
Center,  Inc..  Crawford  Research 
Institute.  Contact  information  and 
project  descriptions  can  be  found  for 
each  of  these  projects  on  .MIDRRs  on- 
line program  directory  at  the  National 
Rehabilitation  Research  Information 
Center  (NARIC)  at  www.naric.com/ 
search. 

Priority  for  Collaborative  Research 
Projects  in  Spinal  Cord  Injury 

In  the  announcement  of  March  16. 
2000  it  was  indicated  that  a  separate 
competition  would  be  held  for 
collaborative  projects  in  SCI.  We  now 
propose  to  establish  a  priority  for  those 
collaborative  projects.  In  addition,  we 
proposed  to  establish  a  Data  Center  to 
maintain  and  manage  the  database  of 
information  regarding  individuals  with 
SCI  who  receive  treatment  in  the  MSCA 
Centers.  We  also  proposed  to  establish 
a  Dissemination  Center  to  manage  the 
collection  and  dissemination  of 
academic  and  consumer  information 
developed  by  those  centers. 

Collaborative  Spinal  Cord  Injury 
Research  Projects 

Estimates  of  the  number  of  people 
living  with  traumatic  SCI  range  from 
183,000  to  230.000,  with  an  incideme  of 
approximately  10,000  new  cases  each 
vear  ("Spinal  Cord  Injury  Facts  and 
Figures  at  a  Glance,"  National  Spinal 
Cord  Injurv  Statistical  Center  (NSCKSC), 
University  of  Alabama  at  Birmingham 
.\lthough  SCI  predominately  affects 
voung  adults  (56%  of  SCIs  occur  among 
people  aged  16-30  years),  there  is  an 
increasing  proportion  of  new  SCI  cases 
in  the  population  over  60  years  of  age 
(NSCISC,  ibid.).  The  true  significance  of 
traumatic  SCI  lies  not  primanlv  in  the 
numbers  affected,  but  in  the  substantial 


impact  on  individuals"  lives  and  the 
associated  substantial  health  care  costs 
and  living  expenses.  A  traumatic  SCI 
has  far-reaching  repercussions  on  the 
lives  of  the  injured  persons  and  their 
families  that  can  he  devastating  if  not 
addressed  effectively.  According  to  a 
report  from  the  Agency  for  Health  Care 
Policv  and  Research  (Hospital  Inpatient 
Statistics.  1996,  AHCPR  Publication  No. 
99-0034),  SCI  is  the  most  expensive 
condition  or  diagnosis  treated  in  U.S. 
hospitals.  The  estimated  lifetime  costs 
for  an  individual  injured  at  the  age  of  25 
range  from  $365,000  for  an  incomplete 
injury  to  more  than  .SI. 7  million  for  an 
individual  with  a  high  cervical  injury 
(N.SCISC,  opcit). 

CloUaborative  research  projects  are 
essential  in  the  development  of  new 
knowledge  for  improved  treatment  and 
services  for  people  with  SCI.  Multi- 
center  collaboration  enables  the 
collection  of  data  from  a  larger  number 
of  subjects,  increasing  the  statistical 
reliabilitv  of  the  information. 
Collaborative  research  enables  projects 
with  a  wider  range  of  expertise  than 
mav  be  available  at  a  single  center. 
Multi-center  collaboration  may  also 
enable  comparisons  of  different  health 
care  delivery  systems.  Additionally, 
multi-center  projects  may  facilitate  the 
inclusion  of  a  more  diverse  range  of 
individuals  with  SCI  than  may  be 
available  at  a  single  center.  It  is  a 
requirement  of  this  final  priority  that 
the  research  include  two  or  more 
centers  from  the  M.SCI  Centers  Program. 
However,  to  achieve  the  combination  of 
target  populations  and  professional 
expertise  nec:essary  to  answer  relevant 
questions,  collaboration  with  other 
NIDRR  centers,  including  the  MSCI 
centers  and  centers  supported  by  the 
Department  of  Veterans  Affairs,  the 
National  Institutes  of  Health,  and  other 
public  and  private  agencies  are 
encouraged. 

Spinal  Cord  Injury  Data  Center 

The  database  of  the  MSCI  Centers 
Program  is  a  collaborative  project  in 
which  all  of  the  centers  participate.  The 
paramettfrs  of  the  database  are 
determined  by  the  directors  of  the 
centers,  in  consultation  with  NIDRR. 
The  specification  of  the  database  as  it  is 
currently  implemented  can  be  obtained 
from  the  National  SCI  Statistical  Center 
at  the  University  of  Alabama  at 
Birmingham.  The  Center  may  be 
contacted  on  the  World  Wide  Web  at 
w-\vv\.'  ncddr  org/rpp/hf/hfdw/mscis/ 
indt^x.html  or  by  e-mail  at 
\'SCISC%u(ih.f(iii  or  by  telephone  at 
(205)  934-5049).  The  SCI  data  center 
will  maintain  the  database,  provide 
technical  assistance  regarding  data 


collection,  and  collaborate  with  all  of 
the  centers  to  publish  information  from 
the  database.  Historically  the  data  center 
has  been  funded  as  a  supplement  to  one 
of  the  centers  in  the  program.  However, 
we  propose  to  establish  a  separate 
center  to  maintain  this  information. 

Spinal  Cord  Injury  Dissemination 
Center 

The  collection  and  dissemination  of 
academic  and  consumer  education 
products  produced  by  the  centers  has 
been  conducted  by  collaborative  efforts 
among  the  centers  in  the  program.  This 
has  resulted  in  a  bibliography  of  articles 
published  in  professional  journals  and  a 
database  of  consumer  education 
materials.  The  center  is  to  maintain  and 
continue  to  collect  and  disseminate  this 
information.  This  center  will  be 
required  to  collaborate  with  all  of  the 
MSCI  Centers  and  collaborative  research 
projects  as  well  as  the  Data  Center  and 
other  NIDRR  supported  dissemination 
centers,  the  National  Rehabilitation 
Information  Center  (NARIC)  and  the 
National  Center  for  the  Dissemination  of 
Disability  Research  (NCDDR). 

Priority  1:  Collaborative  Research  in 
Spinal  Cord  Injury 

The  Assistant  Secretary  will  fund 
collaborative  projects  in  SCI  research  for 
the  purpose  of  generating  new 
knowledge  through  research, 
development,  or  demonstration  to 
improve  outcomes  for  SCI  through 
improved  interventions  and  service 
delivery  models.  A  collaborative  SCI 
Project  must: 

(1)  Conduct  a  significant  and 
substantial  research  project  in  SCI  that 
will  contribute  to  the  advancement  of 
knowledge  in  SCI  consistent  with  the 
Plan. 

Applicants  may  select  from  the 
following  examples  of  research 
objectives  related  to  specific  areas  of  the 
Plan  or  other  research  objectives, 
including  those  that  cut  across  areas  of 
the  Plan: 

(Chapter  3.  Employment  Outcomes): 
Either  (1)  Assess  barriers  to  employment 
of  people  with  SCI;  or  (2)  conduct  multi- 
center  evaluation  of  direct  intervention 
strategies  for  improving  employment 
outcomes. 

(Chapter  4.  Maintaining  Health  and 
Function):  Either  (1)  Conduct  multi- 
center  evaluations  of  interventions  to 
improve  outcomes  in  the  preservation  or 
restoration  of  function  or  the  prevention 
and  treatment  of  secondary  conditions; 
or  (2)  assess  service  delivery  models 
that  provide  quality  care  under 
constraints  imposed  by  recent  changes 
in  the  health  care  financing  system. 
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(Chapter  5,  Technology  for  Access 
and  Function):  Either  (1)  Conduct  a 
multi-center  evaluation  of  the  impact  of 
selected  innovations  in  technology  and 
rehabilitation  engineering  on  service 
delivery;  or  (2)  assess  the  impact  of 
selected  innovations  in  technology  and 
rehabilitation  engineering  on  outcomes 
such  as  function,  independence,  and 
employment. 

(Chapter  6,  Independent  Living  and 
Community  Integration):  Measure  the 
environmental  factors  influencing 
independence  and  coimnimity 
integration,  employment  function,  and 
health  maintenance, 

(Chapter  7,  Associated):  Either  (1) 
Evaluate  methods  to  build  the  capacity 
for  rehabilitation  services  for 
individuals  with  SCI;  or  (2)  Investigate 
the  impact  of  national 
telecommunications  and  information 
policy  on  the  access  of  persons  with  SCI 
to  related  education,  work,  and  other 
opportunities. 

(2)  Disseminate  research  and 
demonstration  findings  to  SCI  centers, 
rehabilitation  practitioners,  researchers, 
individuals  with  SCI  and  their  families 
or  other  authorized  representatives,  and 
other  public  and  private  organizations 
involved  in  SCI  care  and  rehabilitation. 

In  carrying  out  these  purposes,  the 
project  must: 

•  Include  two  or  more  centers  from 
the  MSCI  Centers  Program. 

•  Incorporate  culturally  appropriate 
methods  of  community  outreach  and 
education  in  areas  such  as  health  and 
wellness,  housing,  transportation, 
recreation,  employment,  and  other 
community  activities  for  individuals 
with  diverse  backgrounds  with  SCI; 

Priority  2:  Data  Center 

The  Assistant  Secretary  will  establish 
a  data  center  to  manage  and  facilitate 
the  use  of  information  on  individuals 
with  SCI  collected  by  the  MSCI  Centers. 
The  Data  Center  must: 

(1)  Establish  a  hardware  and  software 
system  to  securely  maintain  data  from 
the  MSCI  Centers,  The  system  must 
maintain  individual  confidentiality  and 
provide  for  data  entry,  quality  control, 
data  retrieval,  and  data  analysis, 

(2)  Train  and  provide  technical 
assistance  to  the  MSCI  Centers  on 
proper  data  collection  methods,  data 
entry,  and  utilization  of  the  database, 

(3)  Establish  methods  and  procedures 
to  communicate  with  NIDRR  and  the 
directors  of  the  MSCI  Centers  regarding 
submissions  to  the  database  and  the 
quality  and  utility  of  data  elements. 

(4)  Demonstrate  the  capacity  to 
conduct,  facilitate,  and  disseminate 
research  utilizing  the  database  in 


collaboration  with  the  dissemination 
center. 

(5)  Develop  and  facilitate  methods  for 
linking  the  data  from  the  MSCI  Centers 
with  other  databases  to  advance 
knowledge  regarding  SCI. 

In  carrying  out  these  purposes  the 
center  must: 

•  Incorporate  culturally  appropriate 
methods  of  data  collection  and 
dissemination,  including  culturally 
sensitive  measurement  approaches;  and 

•  Demonstrate  the  capacity  to  provide 
technical  assistance  to  the  MSCI  Centers 
and  to  other  related  projects  regarding 
database  development  and  maintenance. 

Priority  3:  Dissemination  Center 

The  Assistant  Secretary  will  establish 
a  center  for  the  purpose  of  collecting, 
maintaining  and  disseminating 
academic  and  consumer  education 
materials  produced  by  the  MSCI  Centers 
and  the  Collaborative  Research  Projects 
in  SCI.  The  Dissemination  Center  must: 

(1)  Establish,  maintain,  and 
disseminate  a  bibliography  of  the 
academic  publications  of  the  MSCI 
Centers  and  the  Collaborative  Research 
Projects  in  SCI. 

(2)  Establish  a  system  to  collect, 
maintain,  and  disseminate  consumer 
and  professional  education  materials 
produced  by  the  MSCI  Centers  and  the 
Collaborative  Research  Projects  in  SCI. 

(3)  Establish  collaborative 
relationships  with  NIDRR  supported 
dissemination  centers.  NARIC 
(wwrw.naric.com)  and  NCDDR 
(www.ncddr.org). 

In  carrying  out  these  purposes,  the 
project  must: 

•  Incorporate  culturally  appropriate 
methods  of  community  outreach  and 
education  in  areas  such  as  health  and 
wellness,  housing,  transportation, 
recreation,  employment,  and  other 
community  activities  for  individuals 
with  diverse  backgrounds  with  SCI;  and 

•  Establish  procedures  to  collaborate 
with  the  SCI  Data  Center  and  other 
information  sources  supported  bv 
public  or  private  agencies  to  facilitate 
dissemination  of  information  regarding 
SCI  research. 

Additional  Selection  Criterion 

We  will  use  the  selection  criteria  in 
34  CFR  350.54  to  evaluate  applications 
under  this  program.  The  maximum 
score  for  all  the  criteria  is  100  points; 
however,  we  will  also  use  the  following 
criterion  so  that  up  to  an  additional  ten 
points  may  be  earned  by  an  applicant 
for  a  total  possible  score  of  110  points. 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 


individuals  with  disabilities  in  projects 
awarded  under  this  absolute  prioritv.  In 
determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  prior  success,  as  described 
in  the  application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities. 

Thus  for  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  this  priority.  That 
is.  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  1 10  points. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
ocfo.ed.gov/fedreg.htm 
www.ea.gov/nevvs.html 
To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  preceding  sites.  If  vou 
have  questions  about  using  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  ft-ee,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  the  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  offu  iai  edition  n(  the 
Federal  Register  and  the  Code  ol  Federal 
Regulations  is  available  on  CFO  .At.c  ess  at: 
www. access. gpo.gov/nara/index. html 
(Catalog  of  Federal  Domestic  .Assistance 
Numbers  84.i:ri.'\.  Disability  Rehabilitation 
Resean  h  Project) 

Program  Authority:  29  L  ..S.C.  762(g)  and 

7f.4(b)(4l. 

Dated:  December  18.  2000. 
ludith  E.  Heumann, 

Assistnnt  Serrrian-  for  Special  Eduration  and 
Rehahilitativp  Sen  ices. 

|FR  Doc  00- .3278.5  Filed  12-22-00:  8:4.'i  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.133A] 

Office  of  Special  Education  and 
Rehabilitative  Services,  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  for  New  Disability 
and  Rehabilitation  Research  Projects 
for  Fiscal  Year  2001-2002 

Note  to  Applicants 

This  notice  is  a  complete  application 
package.  Together  with  the  statute 
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authorizing  the  programs  and  applicable 
regulations  governing  the  programs 
including  the  Education  Department 
General  Administrative  Regulations 
(EDGAR),  this  notice  contains 
information,  application  forms,  and 
mstructions  needed  to  apply  for  a  grant 
under  »hese  competitions. 

These  programs  support  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary-  to  compete  m  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship 


The  estimates  of  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Reasonable  Accommodations:  We 
will  consider,  and  may  fund,  requests 
for  additional  funding  as  an  addendum 
to  an  application  to  reflect  the  costs  of 
reasonable  accommodations  necessary 
to  allow  individuals  with  disabilities  to 
be  employed  on  the  project  as  personnel 
nn  project  activities. 


APPLICATION  Notice  for  Fiscal  Year  2001.— Disability  and  Rehabilitation 

133A 


Applications  Available:  December  26. 
2000 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR). 
34  CFR  Parts  74.  75.  77.  80.  81.  82.  85. 
and  86;  Disability  and  Rehabilitation 
Research  Projects  and  Centers 
Program— 34  CFR  Part  350.  and  the 
Notice  of  Final  Priority  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Research  Projects,  CFDA  No.  84- 


Funding  priority 


84  133A-11  Spinal  Cord  Injury  collaborative  Protects 

84  133A-12   Spinal  Cord  Injury  Data  Center 

84  133A-15  Spinal  Cord  ln|ury  Dissemination  Center 


Deadline  for  transmitia 
applications 


of 


Estimated 

number  of 

awards 


Maximum 

award 

amount  (per 

year)' 


Project  pe- 

nod 
(montfis) 


February  26.  2001 
Febmary  26.  2001 
Febmary  26.  2001 


4-8 

1 

1 


$350,000 
350.000 
150.000 


60 
60 

60 


•Note   Consistent  with  EDGAR  34  CFP  75  104(b)   we  will  reject  any  application  that  proposes  a  project  funding  level  for  any  year  that  ex- 
ceeds the  stated  maximum  award  amount  for  that  year. 


Program  Title:  Disability  and 
Rehcbilitation  Research  Projects  and 
Centers  Program. 

CFDA  \umber  84.133A 

Purpose  of  the  Program:  The  purpose 
of  the  Disability  and  Rehabilitation 
Research  Projects  and  Centers  Program 
is  to  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabilitation  Act  of  1973.  The 
Assistant  .Secretary  takes  this  action  to 
focus  research  attention  on  an  area  of 
national  need.  The  priorities  are 
intended  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

Eligible  Applicants:  Parties  eligible  to 
applv  for  grants  under  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 

Estimated  Average  Range  of  Awards: 
S150,000-S350,0o6. 

Selection  Criteria 

Collaborative  Spinal  Cord  Injury 
Research  Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  Collaborative  Spinal 
Cord  Injury  Research. 

(a)  Importance  of  the  problem  (10 
points  total).  (1)  The  .Secretary  considers 
the  importance  of  the  problem 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers 
one  or  more  of  the  following  factors: 


(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (5  points). 

(ii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (5  points). 

(b)  Design  of  research  activities  (30 
points  total).  (1)  The  .Secretary  considers 
the  extent  to  which  the  design  of 
research  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  .Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  c:onstitute  a  t:oherent. 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (5  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (5 
points); 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge  (5  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (5 
points); 

(D)  The  data  collection  and 
measurement  techniques  cire 


appropriate  and  likely  to  be  effective  (5 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (5  points). 

(c)  Design  of  dissemination  activities 
(10  points  total).  (1)  The  Secretary 
considers  the  extent  to  which  the  design 
of  dissemination  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (5  points). 

(ii)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (5 
points). 

(d)  Plan  of  operation  (10  points  total). 
(1)  The  Secretary  considers  the  quality 
of  the  plan  of  operation. 

(2)  In  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (10  points). 


Federal  Register/ Vol.  65,  No.  248 /Tuesday.  December  26,  2000 /Notices  81497 


(e)  Collaboration  (10  points  total).  (1) 
The  Secretary  considers  the  quality  of 
collaboration. 

(2)  In  determining  the  quality  of 
collaboration,  the  Secretary  considers 
the  following  factors: 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (4  points). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (3 
points), 

(iii)  The  extent  to  which  agencies, 
organizations,  or  institutions  that 
commit  to  collaborate  with  the 
applicant  have  the  capacity  to  carry  out 
collaborative  activities  (3  points). 

(f)  Adequacy  and  reasonableness  of 
the  budget  (5  points  total).  {1}  The 
Secretary  considers  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (3  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(g)  Plan  of  evaluation  (10  points  total). 
(1)  The  Secretary  considers  the  quality 
of  the  plan  of  evaluation. 

(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  hnplementing  the  plan  of 
operation  (3  points);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (2 
points). 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (3 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(h)  Project  staff  [15  points  total).  (1) 
The  Secretary  considers  the  quality  of 
the  project  staff. 

(2)  In  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 


encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age.  or  disability 
(2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (5  points), 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (3  points), 

(iii)  The  extent  to  which  the  key 
persormel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (5  points). 

Spinal  Cord  Injury  Data  Center  and 
Spinal  Cord  Injury  and  Dissemination 
Center  Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  a  Spinal  Cord  Injury 
Data  Center  and  a  Spinal  Cord  Injury 
and  Dissemination  Center. 

(a)  Responsiveness  to  an  absolute  or 
competitive  priority  [20  points  total).  (1) 
The  Secretary  considers  the 
responsiveness  of  the  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  responsiveness 
of  the  application  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority  (5 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (15  points). 

(b)  Quality  of  the  project  design  (40 
points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  one  or  more  of  the 
following  factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable  (10  points). 

(ii)  The  quality  of  the  methodology  to 
be  employed  in  the  proposed  project  (10 
points), 

(iii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs  (5  points). 


(iv)  The  extent  to  which  the  proposed 
development  efforts  include  adequate 
quality  controls  and.  as  appropriate, 
repeated  testing  of  products  (10  points). 

(v)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community.  State,  and 
Federal  resources  (5  poir>ts). 

(c)  Technical  Assistance  (10  points 
total).  (1)  The  Secretary  considers  the 
extent  to  which  the  design  of  technical 
assistance  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
duration  (5  points). 

(ii)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 
population,  including  consideration  of 
the  knowledge  level  of  the  target 
population,  needs  of  the  target 
population,  and  format  for  providing 
information  (5  points). 

(d)  Plan  of  evaluation  (10  points 
total).  (1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary- 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (3  points);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (2 
points). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (3 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(e)  Project  staff  [15  points  total).  (1) 
The  Secretary  considers  the  quality  of 
the  project  staff. 

(2)  In  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age.  or  disability 
(2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 
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(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (5  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (3  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (5  points). 

(f)  Adequacy  and  reasonableness  of 
the  budget  (5  points  total).  (1)  The 
Secretary-  considers  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (3  points). 

Additional  Selection  Criterion 

We  will  use  the  selection  criteria  in 
34  CFR  350.54  to  evaluate  applications 
under  these  programs.  The  maximum 
score  for  all  the  criteria  is  100  points: 
however,  we  will  also  use  the  following 
criterion  so  that  up  to  an  additional  10 
points  may  be  earned  by  an  applicant 
for  a  total  possible  score  of  1 10  points. 

Up  to  10  points  based  on  the  extent 
to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  projects 
awarded  under  these  absolute  priorities. 
In  determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  prior  success,  as  described 
in  the  application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities.  Thus,  for 
purposes  of  this  competitive  preference, 
applicants  can  be  awarded  up  to  a  total 
of  10  points  in  addition  to  those 
awarded  under  the  published  selection 
criteria  for  these  priorities.  That  is,  an 
applicant  meeting  this  competitive 
preference  could  earn  a  maximum  total 
of  110  points 

Instructions  for  Application  Narrative 

We  will  reject  without  consideration 
or  evaluation  any  application  that 
proposes  a  project  funding  level  that 
exceeds  the  stated  maximum  award 
amount  per  vear  (See  34  CFR  75.1()4(b)) 

We  strongly  recommend  the 
following: 

(1)  a  one-page  abstract; 


(2)  an  application  narrative  (i.e..  Part 
111  that  addresses  the  selection  criteria 
that  will  be  used  by  reviewers  in 
evaluating  individual  proposals)  of  no 
more  75  pages  for  Project  applications, 
double-spaced  (no  more  than  3  lines  per 
vertical  inch)  8"  x  11"  pages  (on  one  side 
only)  with  one  inch  margins  (top, 
bottom,  and  sides).  The  application 
narrative  page  limit  recommendation 
does  not  apply  to:  Part  I — the 
electronically  scannable  form;  Part  II — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
IV — the  assurances  and  certifications; 
and 

(3)  a  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention;  (CFDA  #84.133A  (Applicant 
should  add  name  of  program], 
Washington,  DC  20202^725;  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time]  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center, 
Attention:  (CFDA  #84.1 33A  (Applicant 
should  add  name  of  program]).  Room 
3633,  Regional  Office  Building  #3,  7th 
and  D  Streets,  SW..  Washington.  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Anv  other  proof  of  mailing 
acceptable  to  the  .Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  ( 1 )  The  I  l.,S.  Postal  Service  does  not 
iiniforniK  provide  a  dated  postmark.  Before 
reiving  (in  this  method,  an  applicant  should 
I  hei  k  with  it.s  locdl  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
dpplication  has  bwsen  received  by  the 
Department  must  include  with  the 
<ippli(  dtioii  .1  stHin[)ed  self-addressed 
postcard  ( ontainmg  the  CIFDA  number  and 
title  of  this  program. 

(J)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 


Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  4241 
the  CF'D.A  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  1:  Application  for  Federal 
Education  Assistance  (ED  424  (Rev.  11/ 
12/99))  and  instructions. 

Part  II:  Budget  Form — Non- 
Construction  Programs  (ED  Form  524) 
and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying. 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug- Free 
Workplace  Requirements  (ED  80-0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions.  (NOTE:  ED  Form  80-0014 
is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
Department  of  Education.  400  Maryland 
Avenue  SW.,  Switzer  Building,  3317, 
Washington,  DC  20202,  or  call  (202) 
205-8207.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9860.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  GCST.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
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room  3414,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-4475.  Internet: 
Donna_Nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  «ither  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  preceding  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free  at  1-888-293-6498;  or  in  the 
Washington.  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.133A,  Disability  and 
Rehabilitation  Research  Projects) 

Program  Authority:  29  U.S.C.  762(g) 
and  764(b)(4). 

Dated:  December  18.  2000. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix — Application  Forms  and 
Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  section.  However, 
applicants  are  encouraged  to  submit  an 
original  and  seven  copies  of  each  application 
in  order  to  facilitate  the  peer  review  process 
and  minimize  copying  errors. 

Frequent  Questions 

1 .  Can  I  get  an  extension  of  the  due  date? 

No!  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 


revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  should  be  included  in  the 
application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  vear  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activitv.  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
If  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capabilitv 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  format  should  be  used  for  the 
application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  van,-  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  1  submit  applications  to  more  than 
one  nidrr  program  competition  or  more 
than  one  application  to  a  program? 
Yes.  you  may  submit  applications  to  any 

program  for  which  they  are  responsive  to  the 
program  requirements.  You  mav  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  What  is  the  allowable  indirect  cost  rate? 
The  limits  on  indirect  costs  var\'  according 

to  the  program  and  the  type  of  application. 
An  applicant  for  an  RRTC  is  limited  to  an 
indirect  rate  of  15  percent.  An  applicant  for 
a  Disability  and  Rehabilitation  Research 
Project  should  limit  indirect  charges  to  the 
organization's  approved  indirect  cost  rate.  If 
the  organization  does  not  have  an  approved 
indirect  cost  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  Can  profitmaking  businesses  apply  for 
grants? 


Yes.  However,  for-profit  organizatio      will 
not  be  able  to  collect  a  fee  or  profit  on  'he 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  tht  projec:!. 

7.  Can  individuals  applv  for  grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  nidrr  staff  advi.se  me  whether  my 
project  is  of  interest  to  nidrr  or  likely  to  be 
funded? 

No.  NIDRR  staff  can  ad\  ise  you  of  the 
requirements  of  the  program  in  which  vou 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  How  do  I  assure  that  my  application  will 
be  referred  to  the  most  appropriate  panel 
for  review  ? 

.Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  ED  424. 
and  including  a  project  title  that  describes 
the  project. 

10.  How  soon  after  submitting  mv 
application  can  I  find  out  if  it  will  be 
funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program 
Generally  speaking.  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

1 1 .  Can  1  call  nidrr  to  find  out  if  mv 
application  is  being  funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notif\-  applicants  bv 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  my  application  is  successful,  can  I 
assume  I  will  get  the  requested  budget 
amount  in  subsequent  years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13  Will  all  approved  applications  be  funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  .Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 
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1.  SanK  and  .-XJiiress 

Legal  Name 

.•\ddrcss: 


Organizational  Unit 


City 


ZIP  Code   "  4 


2.  Applicants  D-l-S-S  Number 


3    .Applicant's  T-l-N 


6.  h  the  applicant  delinquent  on  any  Federal  debt'' 

III     >f,s      auach  an  expianalwn  I 
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No 


4.  Catalog  or' Federj!  Domestic  .A^M~'.Jr: 


Am 


Title  . 
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7.  Type  of  .Applicant  lEnter  appropriate  teller  m  the  box 


•  D 


City 
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G  Special  District 
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I I  N'on-Coi>struction 


Application 

I 1  Construction 

I I  Ni.n  t  onstr,.t!ion 


12.  .Are  any  research  activities  involving  hunwn  subjects  planned  at  any 
•imc  during  the  proposed  project  period''      Lj  Yes         |_|  No 
a    If 'Yes. '  E.xemption(s)  »  b   Assurance  of  Compliance*: 


OR 


1 0.  Is  application  subject  to  review  by  Executiv e  i  irder  !:''":  process'' 
LJ  Yes    iDaie  made  available  lo  ihe  £if. :..'; i e  i>nifr  I  .\< ".'' 

pnxess  for  ^e'^lfv^  *  /  / 

r~]  N.i       /'   A')     check  appropriate  box  below.) 

I     1  Prograin  is  not  covered  by  E  O  12372 

I     I  Program  has  not  been  selected  by  Stale  lor  rev  le^v 


n.  P'oposed  PTivd  [)atc 


IRB  approval  date 
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□  Full  [RB  ar 

\\  Expedited  Review 
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Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  primary  organizatioiial  unit  which  will  undertake  the  as- 
sistance activity. 

2.  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the 
number  by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obuined  via  the  Internet  at  the 
followmg  URL:  http://www.dnb.com/dbis/aboutdb/iDtlduns.htm. 

3.  Tax  Identification  Number.  Enter  the  tax  identification  number  as 
assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Number.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this 
application. 

6.  Federal  Debt  Delinqnency.  Check  "Yes"  if  the  applicant's  organi- 
zation is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rized representative.  Categories  of  debt  include  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Otherwise,  check  "No." 

7.  Type  of  Applicant  Enter  the  appropriate  letter  in  the  box  provided. 

8.  Novice  AppHcant.  Check  "Yes"  only  if  assistance  is  being  requested 
under  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
checking  "'Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant requirements  specified  by  ED.  Otherwise,  check  "No." 

9.  Type  of  Snbmission.  Self-explanatory. 

10.  Executive  Order  12372.  Check  "Yes"  ifthe  application  is  subject  to 
review  by  Executive  Order  12372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g.,  12/12/2000).  Applicants  should  contact 
the  State  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is  subject  to  the  State  in- 
tergovernmental review  process.  Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  year  (e.g.,  12/12/2000). 

12.  Human  Subjects.  Check  "Yes"ar  "No"  If  research  activities  in- 
volving human  subjects  are  jmt  planned  at  any  time  during  the  pro- 
posed project  period,  check  "No."  Tbe  remaining  parts  of  item  12 
are  then  not  applicable. 

If  research  activities  involving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjects, 
aCC  planned  at  any  timg  during  the  proposed  project  period,  either  at 
the  applicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yes."  If  lU  the  research  activities  are  desig-  f 
nated  to  be  exempt  under  the  regulations,  enter,  in  item  12a,  the  ex-  N 
emption  number(s)  corresponding  to  one  or  more  of  the  six  exemption 
categories  listed  in  "Protection  of  Human  Subjects  in  Research" 
attached  to  this  form.  Provide  sufficient  information  in  the  applica- 
tion to  allow  a  determination  that  the  designated  exemptions  in  item 
1 2a,  are  appropriate.  Provide  this  narrative  information  in  an  "Item 
12/Protection  of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face  page.  Skip  tbe 
remaining  parts  of  item  12. 

If  some  nr  all  of  the  planned  research  activities  involving  human  sub- 
jects are  covered  (nonexempt),  skip  item  12a  and  continue  vMih  the 
remaining  parts  of  item  12,  as  noted  below.  In  addition,  follow  the 
instructions  in  "Protection  of  Human  Subjects  in  Research"  attached 
to  this  form  to  prepare  the  six-point  narrative  about  the  nonexempt 
activities.  Provide  this  six-point  narrative  in  an  "Item  12/Protec- 


tion of  Human  Subjects  Attachment"  and  insert  this  attachment 
immediately  following  the  ED  424  face  page. 

If  the  appUcant  organization  has  an  approved  Multiple  Project 
Assurance  of  Compliance  on  file  with  the  Grants  Policv  and  Over- 
sight Staflf  (GPOS),  U.S.  Department  of  Education,  or  vnth  the  Office 
for  Protection  from  Research  Risks  (OPRR),  NaUonal  Instimies  of 
Health,  U.S.  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  in  item  1 2b  and  the 
dale  of  approval  by  the  Institutional  Review  Board  (IRBl  of  the  pro- 
posed activities  m  item  1 2c  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  application  is  submitted  and  must 
include  the  four  (4)  digit  year  (e.g.,  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  the  expedited  review 
procedure  if  it  complies  with  the  requu-ements  of  34  CFR  97  no.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
enter  "Pending"  in  item  12c  If  your  application  is  recommended 
selected  for  funding,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  official  If  tlie  applicant  or- 
ganization does  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Assurance  of  Compliance  that  covers  the  proposed  research  acuviry. 
enter  "None"  in  item  12b  and  skip  12c  In  this  case,  the  applicant 
oiganization,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  official  for  the  Assurance<s)  and  IRB 
certifications. 

13.  Project  Title.  Enter  a  brief  descnptive  title  of  the  project  If  more 
than  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (eg.  construction  or  real  propeny 
projects),  attach  a  map  showing  project  location.  For  prcapplications. 
use  a  separate  sheet  to  provide  a  summary  descnption  of  this  project. 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contnbutor  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
Ifthe  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate flflb:  the  amount  of  the  change  For  decreases,  enclose  the  amounts 
in  parentheses  If  both  basic  and  supplemental  amounts  are  included. 
show  breakdown  on  an  attached  sheet  For  multiple  program  funding. 
use  totals  and  show  breakdown  using  same  categones  as  item  1 4 

15.  Certification.  To  be  signed  by  the  authonzed  representative  of  the 
applicant  A  copy  of  the  govemmg  body's  authonzation  for  you  to 
sign  this  application  as  official  represenutive  must  be  on  file  in  the 
applicant's  office 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authonzed  representative  Also,  in  item  1 5e.  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g.,  IZ  12'2000)  m  the  date  signed  field 


Paperwork  Burden  StatemeotJ 

According  to  the  Paperwork  Reduction  Act  of  1995.  no  persons  arc 
required  to  respond  to  a  collection  of  information  unless  such  coUec-   I 
tion  displays  a  valid  OMB  control  number   The  valid  O.MB  control    I 
number  for  this  information  collection  is  1875-0106.    The  time  re-   ! 
quired  to  complete  this  information  collection  is  estimated  to  average   i 
between  1 5  and  45  minutes  per  response,  including  the  time  to  review    ' 
instructions,  search  existing  data  resources,  gather  the  data  needed. 
and  complete  and  review  the  information  collection    If  you  have  an> 
comments  concerning  the  accuracy  of  the  estima(e<s)  or  sugges-  \ 
tions  for  improving  this  form,j>lease  write  to;  L  S  Department  of 
Education.  Washington.  D  C  20202-4651    If  you  have  comments  or 
concerns  regarding  the  status  of  your  individual  submission  of  this 
form  write  directly  to:   Joyce  I  Mays.  .Application  Control  Center. 
U  S  Department  of  Education.  I'M  and  D  Streets.  S  W  ROB-.'',  Room 
3633.  Washincton.  DC  20202-4725 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


1.  Instructions  to  .Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Researcli  Ac- 
tivities Involving  Human  Subjects  are  Planned 

If  vou  marked  item  12  on  the  application  "Yes"  and 
designated  exemptions  in  1  2j  .  (all  research  activities 
are  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allou  a  determination  that  the  designated 
exemptions  are  appropriate  Research  involving  hu- 
man subjects  that  is  exempt  trom  the  regulations  is  dis- 
cussed under  II. B.  "Exemptions,"  below  The  Narra- 
tive must  be  succinct  Provide  this  information  in  an 
"Item  12/ Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
loHing  the  LD  424  face  page. 

[f  vou  marked  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  p*Mnts  for  each  nonexempt  ac- 
tivit>'  In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  SIX  points  .-Mthough  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  si.x-fK)int  narrative  and  discission 
of  other  performance  sites  in  an  "Item  12/Protection 
of  Human  Subjects  .Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  fate 
page. 

( 1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range.  ,ind  health  statu.s  Identity 
the  criteria  for  mclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  w  ill  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

|3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  lo  be  tollow  ed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it.  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
( IRB)  has  authonzed  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent. 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness Where  appropriate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

( 5 )  Describe  the  procedures  for  protecting  agamst  or  mini- 
mizing potential  nsks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional mtervenlion  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitonng  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  nsks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result. 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defined  in  the  regulations. 

— Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Title  34.  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  mvestigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follo\is  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
Ls  research.  .Activities  which  meet  this  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— Is  it  a  human  subject? 

The  regulations  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  ( 1 )  data  through 
intervention  or  interaction  with  the  individual,  or  (2)  iden- 
tifiable private  information."  (1)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating that  person  or  that  person  s  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  is  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information) .  the  defi- 
nition of  human  subject  is  met.  [Private  information  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  health 
record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula- 
tions: 

(1)  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or  reputation.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search in  volving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigator(s)  do  not  participate  in 
the  activities  being  obser\'ed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  office;  or  federal  statute(s)  require(s)  without  ex- 
ception that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintamed  throughout  the  research 
and  thereafter 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  designed  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  arc 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  L'.S  Department  of  Agnculturc. 

Copies  of  the  Department  of  Education 's  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  the  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff  (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Information  Officer,  U.S.  Department  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-8263,  and 
on  the  U.S.  Department  of  Education 's  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http://ocfo.ed.gov/ 
humansub.htm. 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17  5  hours  per  response,  including  the  time  reviewing  instmctions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information    Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education.  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102.  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S 
Department  of  Education  discretionary  grant 
programs  Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request    Pay  attention  to 
applicable  program  specific  instructions,  if 
attached 

Section  A  -  Budget  Summary 
US.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e)    For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category 

Lines  1-11,  column  (f^    Show  the  multi-year  total 
for  each  budget  category  If  funding  is  requested 
for  only  one  project  year  leave  this  column 
blank. 

Line  12.  columns  (a)-(e)    Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested 

Line  12,  column  (f)     Show  the  total  amount 
requested  for  all  project  years  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budqet  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-1 1 
of  Section  B. 

Lines  1-11.  columns  (a)-(e)    For  each  project 
year  for  which  matching  funds  or  other 
contnbutions  are  provided,  show  the  total 


contribution  for  each  applicable  budget  category. 

Lines  1-11.  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contnbuted  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 
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ESTIMATED  PUBLIC  REPORTING  BURDEN 
Public  reporting  burden  for  these  collections  of 
information  is  estimated  to  average  3  0  hours  per  response, 
including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing  the  collection  of 
information. 

Send  comments  regarding  this  burden  estimate  or  any- 
other  aspect  of  these  collections  of  information,  including 
suggestions  for  reducing  this  burden,  to:   the  U.S. 
Department  of  Education,  Information  Management  and 
Compliance  Division,  Washington,  D.C.  20202-4651;  and  to  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project 
1820-0027,  Washington,  D.C.  20503. 

Disability  and  Rehabilitation  Research  Projects  (CFDA  No. 
84.133A)  34  CFR  Part  350  Subpart  B. 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reoortng  Durdeo  for  this  COHection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
.nstJcticns  iea-ming  existing  data  sources  gatnenng  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information  Send  comments  regarding  the  burden  est  mate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  ana  Bucget  Pape-^o'K  Reduction  Project  (0348-0040).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE.  Ce-a^n  of  -.nese  assurances  may  not  be  app:  caole  to  your  proiect  or  program  If  you  have  questions,  please  contact  the 
a.var-mg  age^^cy.  Further,  certain  Federal  awara  -^q  agences  may  require  applicants  to  certify  to  additional  assurances.  If  such 
s  :ie  case  yoj  will  be  notified. 


As  tie  ijly  authorizea  'eoresentat  .e  of  tne  appncant   I  certl^/  t'lat  the  applicant" 

1  Has  ;ne  egai  authority  to  apply  for  Federal  assistance 
and  the  mstitut  onai  managerial  and  financial  capap.uty 
I  including  funds  sufficient  to  pay  the  non-Federa.  snare 
of  project  cost)  to  ensure  proper  piannmg  management 
and  completion  of  the  proiect  described  m  this 
application 

2  Will  give  the  awarding  agency  the  Comptroller  General 
of  the  United  States  and  if  appropnate,  the  State, 
through  any  authorzed  representative  access  to  and 
tne  ngnt  to  examine  a.i  -ecorcs  books,  papers  or 
aocjments  'e^atec  to  the  award  and  will  establish  a 
coper  account  ng  system  in  accordance  with  generally 
acceptec  accounting  standards  or  agency  directives 

3.  Will  estab  sn  safeguards  to  prohibit  employees  from 
using  tne  '  dos  tio-^s  'c  a  puroose  tnat  constitutes  or 
presents  ;ne  appeara^^ce  of  personal  or  organizational 
conflict  of  nterest  v  personal  gain 


4.  Will  initiate  and  complete  tne  work  withm  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarcing 
agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of 
'970  (42  U  S  C  §§4728^763)  relating  to  prescnbed 
standards  for  merit  systems  for  programs  funded  under 
one  of  fie  '9  statjtes  or  regulations  specified  m 
Appendix  A  of  OPV's  Standards  for  a  Ment  System  of 
Personnel  Admr-istration  (5  C  F  R   900   Subpart  F) 

6.  Will  comply  with  all  Federal  statutes  reating  to 
nondiscnmination  These  mciude  but  are  not  limited  to 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P  L  88-352) 
which  prohibits  discnmination  on  the  basis  of  race,  color 
or  national  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  '972  as  amended  (20  U  S  C  §§1681- 
1683  and  1685-'686|  whicn  prohibits  discnmination  on 
the  basis  of  se.x    c:  Section  504  of  tne  Rehaoilitation 


Act  of  1973,  as  amended  (29  U.S.C.  §794).  which 
prohibits  discnmination  on  the  basis  of  handicaps:  (d) 
the  Age  Discnmination  Act  of  1975,  as  amended  (42 
use.  §§6101-6107),  which  prohibits  discnmination 
on  the  basis  of  age;  (e)  the  Dmg  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as  amended, 
relating  to  nondiscnmination  on  the  basis  of  dmg 
abuse  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscnmination  on  the  basis  of  alcohol  abuse  or 
alcoholism,  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.),  as 
amended,  relating  to  nondiscnmination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscnmination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  being 
made,  and,  (j)  the  requirements  of  any  other 
nondiscnmination  statute(s)  which  may  apply  to  the 
application 

7  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (PL.  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

8  Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  use.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  whose 
pnncipal  employment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 


Previous  Edition  Usable 
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Prescribed  by  OMB  Circular  A-102 


Federal  Register / Vol.  65,  No.  248 /Tuesday,  December  26,  2000 /Notices 


81509 


I.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federally-assisted 
construction  subagreerrents. 

10.  Will  comply,  If  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed   pursuant  to  the   following:    (a)    institution    of 

I  environmental  quality  control  measures  under  the  National 
I  Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (0  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended  (PL.  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  histonc  properties),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

Will  comply  with  PL.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544.  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  blooded  animals  hekj  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  construction  or 
rehabilitation  of  residence  structures. 

Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133 
"Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations." 

Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TITLE 


DATE  SUBMITTED 


Standard  Form  4248  (Rev.  7-97)  Back 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

ApDi'-ants  spoua  refer  to  tPe  regu.ations  o'.ea  Delow  to  determine  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for  certif  cation  included  in  the  regulations  tsefore  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  cenification  requirements  under  34  CFR  Part  82.  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85. 
-Govemmert-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Workplace 
1  Grants)  '  Tne  certifications  shall  be  treated  as  a  matenal  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  deterp-  res  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1     LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  US  Code,  and 
mpiemented  at  34  CFR  Part  82.  for  persons  entenng  into  a 
grant  or  cooperative  agreement  over  SI 00.000,  as  defined  at 
34  CFR  Par.  82.  Sections  82  'C5  and  82  HO  the  applicant 

cert.fies  that 

ia)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  en  behalf  of  the  jndersigned.  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropnated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  office^  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  ^n  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form  to 
Report  LoDcying,"  in  accordance  wth  its  nstruciions 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  ir  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants.  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  ail  subrecipients  shall  certify  and  disclose  accordingly. 


2  DEBARMENT,  SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  -equ  red  by  Executive  Order  12549.  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85.  for  prospec- 
tive participants  m  pnnary  covered  transactions,  as  defined  at 
34  CFR  Part  85,  Sections  85  "05  and  85  1 10— 

A    The  applicant  certifies  that  t  and  ts  principals: 

(ai  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  meligiPle.  or  voluntarily  excluded  from 
covered  trarsactions  by  any  Federal  department  or  agency, 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  m 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  ocaD  transaction  or  contract  under  a 
public  transaction,  volation  of  Federal  or  State  antitrust 
statutes  or  commission  of  emDez/lement.  theft,  forgery, 
bribery,  falsification  or  destruct  on  of  records,  making  false 
statements,  or  receiving  stolen  property: 


(c)  Are  not  presently  indicted  for  or  othenwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal.  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
{2)(b)  of  this  certification:  and 

(d)  Have  not  within  a  three-year  penod  preceding  this  application 
had  one  or  more  public  transaction  (Federal.  State,  or  local) 
tenminated  for  cause  or  default;  and 

B    Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3    DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Daig-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distnbution.  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  atx)ut: 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantees  policy  of  maintaining  a  dmg-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  employee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  dnjg 
abuse  violations  occun-ing  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  tne  employee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  will: 

1 1 )  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  wnting  of  his  or  her  conviction  for  a 
violation  of  a  cnminal  drug  statute  occurnng  in  the  workplace  no 
later  than  five  calendar  days  after  such  conviction; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to;  Director,  Grants  Policy  and  Oversight  Staff.  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regional  Office  Building  No.  3),  Washington,  DC  20202- 
4248.  Notice  shall  include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  riotice  under  subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  em- 
ployee, up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  appropriate  agency; 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988.  and 
implemented  at  34  CFR  Part  85.  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85  610- 

A.  As  a  condition  of  the  grant.  1  certify  that  1  will  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity.  I  will 
repKDrt  the  conviction,  in  writing,  within  10  calendar  days  of  the 
conviction,  to:  Director.  Grants  Policy  and  Oversight  Staff. 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.   Notice  shall  include  the  identification  number(s)  of 
each  affected  grant. 


(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a),  (b),  (c).  (d).  (e),  and  (f). 

8.  The  grantee  may  insert  in  the  space  provided  below  the  site(s) 
for  the  performance  of  work  done  in  connection  with  the  specific 
grant; 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


Check  I  J  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 


12/98 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


Th,s  cer.i-'caton  is  required  Sv  '.re  Depdr.men!  ot  Educdtion  reguldliors  irnplemertirg  Executive  Order  12549,  Debarment  and  Suspension,  34  CFR 
Par  35   ';r  ail  lO-ver  tier  uaP5a;tons  rieetrj  ;r-e  thresnoid  ar^d  cer  requirer^ents  slated  at  Section  85  110 


Instructions  for  Certification 

1  By  Signing  and  suSmtting  tris  proposal  the  prospective  lower  tier 
participant  s  provCmg  the  jertificatior  set  out  below 

2  '^^e  certification  m  this  clause  s  a  •^latenal  representation  of  fact 
upon  whicn  reliance  was  placed  wnen  t-^is  transaction  was  enleret: 
into     If  it  IS  later  determmec  that  !ne  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  certirication   in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  available 
remedies   mcuding  suspension  ancor  debarment 

3  'he  prospective  lower  tier  participant  shall  provide  immediate 
wntten  notice  to  the  person  to  A^.ch  this  proposal  is  submitted  if  at 
any  time  the  prospective  lower  tier  participant  learns  that  its  certifica- 
tion was  erroneous  when  submitted  or  has  become  erroneous  by 
reason  of  changed  circumstar^ces 

4  ■''he  terms  'covered  trarsactio"  "  'debarred  '  'suspended  ' 
'ineligible  "  'lower  tier  covered  transaction  "  'participant.'  '  person  ' 
■pnmary  covered  transaction  "  '  pnncipa  '  'proposal  '  and  "voluntarily 
excluded  "  as  used   n  this  clause   have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549    ^ou  may  contact  f^e  person  lo  which  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  those  regulations 

5  The  prospectiveiBwer  tier  participant  agrees  by  submitting  this 
proposal  that   should  t-^e  proposed  covered  transaction  be  entereo 
into   It  shall  not  knowirgiy  enter  nto  any   ower  tier  covered  transaction 
with  a  person  who  is  deoarred,  3uspe"dea   declared  ineligible   or 
voluntanly  excluded  from  participation  in  this  covered  transaction 
unless  author  zed  by  the  department  or  agency  with  which  this 
transaction  originated 


5    The  prospective  lower  tier  participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the  clause  titled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility,  and  Voluntary  Exdusion-Lovi/er 
Tier  Covered  Transactions, '  without  modification,  in  all  lower  tier 
covered  transactions  and  m  all  solicitations  for  lower  tier  covered 
transactions 

7  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  parddpant  in  a  lower  tier  covered  transaction  that  it  is 
not  debarred  suspended,  ineligible,  or  voluntarily  exchjded  from  the 
covered  transaction,  unless  it  knows  that  the  certification  is  erroneous 
A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  the  eligibility  of  its  prinapals    Each  participant  may  but  is 
not  required  to,  check  the  Nonprocurement  List 

8  Nothing  contained  m  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause    The  knowledge  and  information  of 
a  participant  is  not  required  to  exceed  that  which  is  normally  possessed 
by  a  prudent  person  in  the  ordinary  course  of  business  dealings 

9  Except  for  transactions  authorized  under  paragraph  5  of  these 
instructions,  if  a  participant  in  a  covered  transaction  knowingly  enters 
into  a  lower  tier  covered  transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntanly  excluded  from  participation  in  this 
transactkjn  in  addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  wtiich  this  transaction 
onginated  may  pursue  available  remedies  incliiding  suspension  and/or 
debarment 


Certification 

(1)  THe  prospective  lower  'er  pdrticip.ift  -ertifies   by  submission  of  this  proposal   that  neither  it  nor  its  prinapals  are  presently  debarred, 
suspended   proposec  tor  debarr^ert   declared  ineligible   or  voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal 

department  or  agencv 

(2)  -Vhere  the  p'osoective  ower  'ler  participdr-t  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  participant  shaH 

ar'ach  a'^  expia^'atior  'o  this  proposa' 


NAME  OF  APPLICANT 


PRyAWARD  NUMBER  AND/OR  PROJECT  NAME 


=R,NTED  -NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


S.GNATURE 


DATE 


ED  B0-0C14   9,9C  (Replaces  GCS  C09  (REV  12  88),  which  is  obsoielei 
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I^Type  of  Federal  Action: 

a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  fomi  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
0348-0046 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


L 


4.  Name  and  Address  of  Reporting  Entity: 
n  Prime  C]  Subawardee 

Tier ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


3.  Report  Type: 

I  a.  initial  filing 

b,  material  change 

For  Material  Change  Only: 

year quarter  __ 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 

$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant        b.  Individuals  Performing  Services  (including  address  if 


(if  individual,  last  name,  first  name.  Ml): 


.i  ^  Infermation  raquoiM  mrough  this  tomi  m  authcxizMl  by  lrtl«  31  u  S  C,  saetioo 
'  1352  T>tis  dsdocur*  of  lobbying  ictvlbM  Is  a  matonal  rapresentation  ot  fact 
upon  which  rakanca  was  plaoad  by  Itw  tisr  abova  wtisn  mis  transaction  was  made 
or  aniared  mto  This  disdosura  is  raquirad  pusuant  lo  31  U,S,C,  1352,  This 
informalKin  will  ba  raportad  lo  tha  Congrass  sami-annually  and  win  ba  availabla  for 
pubic  mspacton.  Any  panon  who  fails  lo  Ma  tha  raqund  disclosure  shall  ba 
subiact  lo  a  avil  penally  oT  not  leas  thai  $10.(X)0  and  not  more  than  $100,000  for 
each  such  failure. 


different  from  No.  10a) 
(last  name,  first  name.  Ml): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No. 


Date: 


Authorized  for  Local  Reproduction 


Standard  Form  ILL  (Rev  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Th.s  d,sc«sure  forr.  shall  t>e  -oo^pleted  by  the  reporting  entity  whether  subawardee  or  pn,T,e  Federal  recipient,  at  the  ioitiatloh  or  receipt  of  a  covered  Federal 
ISfon  orTr,JrchanU'oaprev.ous(i  ng   pursuant  ,o  .„ie  31  U  S  C   section  1352  The  ni.ng  of  a  form  ,s  required  for  each  payment  or  agreement  to  make 
^ment,    jZXtZ  <or  in.uenon^or  attempting  ,o  influence  an  officer  or  emptoyeeof  any  agency,  a  Memt^r  o*  Congre^.  an  o^cer  or  emptoyeeo 
C^ror  an  employeeof  a  MemPerof  Congress  in  connection  with  a  coveredFederalactK^^ 
cha,^e  report  Refer  to  the  impler-enting  guidance  published  by  the  Office  of  Management  and  Budget  for  addmonal  informatK>n. 


1,  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  .s  andVor  has  been  secured  to  influence  the  outcome  of  a  covered  Federal  action 

2  Identify  the  status  of  the  covered  Federal  action 

3  Identify  the  approor.ateclassrficauon  of  this  report  If  this  ,s  a  fotlowup  report  caused  by  a  material  change  to  the  infom^ation  previousiy  ^ePO««J  J'^/ 
the  "ear  and  quarter  ,p  which  me  change  occurred  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  er,tity  for  this  covered  Federal 
action 

4  Enter  the  full  name  address  cty   State  and  .ip  code  of  the  reporting  entity  '-ludeCongress.or^alDistnct.  if  known  Che<*  the  appropri^^^^^^^^^^^ 

of  the  reporting  eitity  that  designates  if  it  is  or  expects  to  be  a  pnme  or  subaward  recipient  Identrfy  the  t«r  of  the  subawardee.e  g  .  the  first  subawardee 
of  the  pnme  .s  the  1st  tier  Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5  If  the  organ,zat«n filing  the  report  in  item  4  checks  "Subawardee  "then  enter  the  full  name,  address,  city.  State  and  zip  code  of  the  prime  Federal 
recipient   include  Congressional  Distnct,  if  known 

6  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment  Include  at  least  one  organizatKjnallevel  below  agency  name,  if  known.  For 
example  Depaament  of  Transportation.  United  States  Coast  Guard. 

7  Enter  the  Federal  program  name  or  descnption  for  the  covered  Federal  act«n  (item  1 )  If  known,  enter  the  full  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants  cooperative  agreements  loans,  and  loan  commitments 

8  Enter  the  rr^ost  appropnate  Federal  identifying  number  ava.lablefor  the  Federal  action  Klenbfied  in  item  1  (eg.  Request  for  Proposal  (R^P)  numt^ 
lnv.tat.on  for  Bid  (IFB,  number   grant  announcement  number,  the  contract,  grant,  or  loan  award  number;  the  application/proposal  control  number 

assigned  By  the  f^ederal  agency  i   Include  prefixes  e  g    ■RFP-DE-90-001  " 

9  For  a  covered  Federal  action  ^here  there  has  been  an  award  or  loan  commrtmenl  by  the  Federal  agency,  enter  the  Federal  amount  of  the  award/loan 
commitment  for  the  pnme  entity  identified  m  item  4  or  5 

10  .ai  Enter  the  full  name  address  cty.  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disctosure  Act  of  1995  engaged  by  the  reporting 

entity  identified  m  item  4  to  influence  tfie  covered  Federal  actKjn. 

(b»  Enter  the  full  names  of  the  ,nd,v,dual(s,  performing  services  and  include  full  address  rf  different  from  10  (a).  Enter  Last  Name.  First  Name,  and 
Middle  Initial  (Ml) 

1 1  Tne  certif-ymg  off  ciai  shall  sign  and  date  the  form,  print  his/her  name  title,  and  telephone  number 


According  to  the  Paperwort.  Reduction  Act,  as  amended  no  persons  are  requi.-ed  to  respond  to  a  collection  of  infom.at«n  unless  rt  d«plays  a  ^«'f  O^B  Conlrol 
Number  The  valid  0MB  control  number  for  this  mformaUon  collection  is  OMB  No  0348-0046  Public  reporting  burden  for  this  col  lectin  o  infom^ation  s 
estimated  to  average  "0  minutes  per  response  including  time  for  rev«w,ng  insth.ct,ons ,  searching  existing  data  sources,  gathenng  «"^'"^'"^'";;;:9  f^ff^^ 
needed  and  completing  and  reviewing  the  collection  of  information  Send  comments  regardir^  the  burden  estimate  "^^^^^  "^^"^'Jf  wl^noton 
infom^ation,  including  s^ggesfons  *or  reducing  this  burden  to  the  Office  of  Managementand  Budget,  Papen«ork  Reduction  Project  (0348^46),  Washington, 
DC  20503 . 
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|FR  Doc.  00-32786  Filed  12-22-00;  8:45  am] 
BILUNG  CODE  4000-01-0 


DEPARTMEtfT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

agency:  National  Energy  Technology 
Laboratory  (NETL),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-01NT40869 
entitled  "Methane  Hydrates."  This 
solicitation  supports  the  Department  of 
Energy's  Strategic  Plan  to  develop  the 
knowledge  base  for  assessing  the  vast 
deposits  of  methane  hydrates  and  to 
promote  the  technology  for  their  safe 
and  effective  recovery.  The  solicitation 
is  being  issued  by  the  Natural  Gas 
Hydrate  Program  which  is  part  of 
NETL's  Strategic  Center  for  Natural  Gas. 
This  solicitation  will  focus  on  gas 
hydrates  in  the  Gulf  of  Mexico  and  the 
North  Slope  of  Alaska.  These  are  the 
two  principal  regions  of  industry 
interest,  primarily  because  they  contain 
known  occurrences  of  hydrates  the 
existing  infrastructure  for  drilling  and 
production  of  conventional 
hydrocarbons. 

DATES:  The  solicitation  will  be  available 
on  the  DOE/NETL's  Internet  address  at 
http://www.netl.doe.gov/business  on  or 
about  January  12,  2001.  Since  DOE  does 
not  intend  to  issue  a  draft  solicitation  on 
the  subject  solicitation,  prospective 
applicants  are  invited  to  e-mail  any 
comments  and/or  questions  associated 
with  the  "need"  areas  identified  in  this 
annoimcement.  Please  submit  all 
conunents/questions  to  Dona  Sheehan 
via  the  Internet  at  sheehan@netl.doe.gov 
by  COB  on  January  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dona  G.  Sheehan,  U.S.  Department  of 
Energy,  Nation  Energy  Technology 
Laboratory,  P.O.  Box  10940,  MS  921- 
107,  Pittsburgh,  PA  15236-0940,  E-mail 
Address:  sbeehan@netl.doe.gov, 
Telephone  Niunber:  421/386-5918. 
SUPPLEMENTARY  INFORMATION:  The 
solicitation  will  request  R&D  proposals 
for  work  in  the  Gulf  of  Mexico  that  will 
result  in  information  and  technology 
that  promotes:  (1)  Safe  drilling  and 
production  operations  for  conventional 
hydrocarbons  in  hydrate-bearing  areas, 

(2)  a  better  understanding  of  seeifloor 
stability  issues  related  to  gas  hydrates, 

(3)  improved  methodologies  for  hydrate 


resource  characterization  and  (4) 
initiation  of  feasibility  studies  for 
producing  methane  from  hydrates. 
Oiferors  should  propose  research  that 
supports  the  needs  of  industry,  as 
outlined  in  the  "Gulf  of  Mexico 
Hydrates  R&D  Planning  Workshop  " 
report  which  is  available  on  the  web  at 
www.netl.doe.gov/publications/ 
proceedings/00/hydrates/ 
00hydrate.html. 

R&D  proposals  for  work  in  the 
Alaskan  North  Slope  will  be  requested 
that  will  result  in  information  and 
technology  leading  to:  (1)  Improved 
imaging  and  characterization  of  the 
hydrate  resource,  (2)  improved  sampling 
and  modeling  techniques  to  develop 
hydrate  reservoir  information  and  (3) 
planning  and  feasibility  analysis  of 
production  test  well(s). 

R&D  proposals  to  evaluate  the 
potential  of  utilizing  synthetic  hydrates 
to  transport  stranded  gas  to  market,  both 
in  the  offshore  Gulf  of  Mexico  and  the 
onshore  North  Slope  of  Alaska,  will  also 
be  requested. 

DOE  anticipates  issuing  financial 
assistance  (Cooperative  Agreement) 
awards.  DOE  reserves  the  right  to 
support  or  not  support,  with  or  without 
discussions,  any  or  all  applications 
received  in  whole  or  in  part,  and  to 
determine  how  may  awards  will  be 
made. 

Multiple  awards  are  anticipated. 
Approximately  $15  million  of  DOE 
funding  is  planned  over  a  3  year  period 
for  this  solicitation.  National 
Laboratories  may  participate  as  team 
members;  however,  they  may  not  act  as 
the  prime  awardee  and  total  funding  to 
the  Laboratory  must  not  exceed  15%  of 
the  total  project  cost.  If  a  project  which 
includes  National  Laboratory 
participation  is  approved  for  funding, 
DOE  intends  to  make  an  award  to  the 
applicant  for  its  portion  of  the  effort  and 
to  provide  direct  funding  for  the 
National  Laboratories  portion  of  the 
effort  as  a  Field  Work  Proposal  (FWP). 
DOE  has  determined  that  a  minimum 
cost  share  of  20  percent  of  the  total 
project  cost  is  required  for  this 
solicitation.  Details  of  the  cost  sharing 
requfrement  and  the  specific  funding 
levels  will  be  contained  in  the 
solicitation.  The  anticipated  period  of 
performance  of  the  projects  will  range  in 
duration  from  12  months  to  48  months. 

Prospective  applicants  who  would 
like  to  be  notified  as  soon  as  the 
solicitation  is  available  should  register 
at  http://www.netl.doe.gov/business. 
Provide  your  E-mail  address  and  click 
on  the  "Oil  &  Gas"  technology  choice 
located  under  the  heading  "Fossil 
Energy."  Once  you  subscribe,  you  will 
receive  an  announcement  by  E-mail  that 


the  solicitation  has  been  released  to  the 
public.  Telephone  requests,  written 
requests,  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 

Issued  in  Pittsburgh.  PA  on  December  14. 
2000, 

Dale  A.  Siciliano, 

Deputy  Director.  Acquisition  and  Assistance 
Division. 

[PR  Doc.  00-32858  Filed  12-22-00;  8:45  am] 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Submission  for  Emergency 
OiMB  Review;  Comment  Request 

AGENCY:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  information  collection 
activities:  Submission  for  Emergency 
OMB  Review;  comment  request. 

SUMMARY:  The  EIA  has  submitted  the 
energy  information  collections  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  processing  under  section 
3507(j)(l)  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  (44  U.S.C. 
3501  at  seq.)  by  January  3,  2001.  The 
reason  for  this  emergency  clearance 
request  is  that  Congress  has  funded  an 
EIA  project  in  Fiscal  Year  2001  to 
institute  a  bi-weekly  survey  of 
companies  during  the  heating  season  to 
monitor  interruptible  natural  gas 
contracts.  For  this  project  EIA  is 
proposing  three  related  information 
collections.  Information  v«ll  be 
collected  from  natural  gas  suppliers, 
petroleum  product  suppliers,  and  a 
sample  of  major  energy  consumers  in 
the  Northeast  United  States  to  assess 
energy  activities,  especially  volumes  of 
fuel  switching  between  natural  gas  and 
petroleum  fuels.  Normal  clearance 
procedures  would  prevent  the  timely 
collection  of  information  during  the 
2000-2001  heating  season. 
DATES:  Comments  must  be  filed  by 
January  2,  2001. 

ADDRESSES:  Send  comments  to  the  OMB 
Desk  Officer  for  DOE,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  726 
Jackson  Place,  NW.,  Washington,  DC. 
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20503.  The  0MB  DOE  Desk  Officer  may 
be  telephoned  at  (202)  395-7318.  (A 
copv  of  vour  comments  should  also  be 
provided  to  EIA's  Statistics  and 
Methods  Group  at  the  address  below) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Herbert  Miller. 
Statistics  and  Methods  Group.  (EI-70). 
Forrestal  Building.  U.S.  Department  of 
Energy.  Washington.  DC.  20585-0670. 
Mr.  Miller  mav  be  contacted  by 
telephone  at  (202)  287-1711.  FAX  at 
(202)  287-1705.  or  e-mail  at 
Herbert.Miller@eia.doe.gov. 

SUPPLEMENTARY  INFORMATION:  This 

section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review;  (1)  The  collection 
number  and  title;  (2)  the  sponsor  (;.e  . 
the  Department  of  Energy  component); 
(3)  the  current  OMB  docket  number  (if 
applicable);  (4)  the  type  of  request  (i.e.. 
new.  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
(i.e..  mandator\.  voluntary',  or  required 
to  obtain  or  retain  benefits):  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  [i.e  .  the 
estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  Forms  EIA-911A-C,  "Bi-Weekly 
Surveys  to  Assess  Effects  of 
Interruptions  of  Natural  Supplies  in  the 
Northeast  United  States" 

2.  Energv  Information  Administration 

3.  OMB  Number  1905-NE\V 

4.  New  (emergency  clearance  request) 

5.  Mandator.- 

6.  Beginning  with  the  period  lanuarx' 
1-14,  2001  and  continuing  through  the 
two-week  period  ending  April  8,  2001. 
forms  EIA-911A-C  will  collect 
information  for  use  in  assessing  the 
interactions  of  energy  markets  in  the 
Northeast  United  States.  The  survey 
requests  will  include:  (1)  Information 
from  natural  gas  suppliers  on  deliveries 
and  interruptions  in  service  to 
customers:  (2)  information  from 
petroleum  product  suppliers  on  sales, 
inventories,  and  customers  that  can 
switch  between  natural  gas  and 
petroleum:  and  (3)  information  from 
large  energy  consumers  regarding 
energv-related  matters.  Data  will  be 
used  to  monitor  energy  supply  and 
consumption  activities  in  the  Northeast 
U.S.  Respondents  will  be  natural  gas 
suppliers,  petroleum  product  suppliers, 
and  a  sample  of  large  energy  consumers 
(e.g.,  electric  power  generators, 


industrial  establishments,  commercial 
establishments,  institutional  facilities, 
and  government  facilities)  in  the 
.Northeast  United  States  [i.e..  the  states 
of  Maine,  New  Hampshire,  Vermont. 
Massachusetts,  Connecticut,  Rhode 
Island,  New  York,  New  Jersey,  and 
Pennsvlvania). 

7.  Businesses  or  other  for-profit: 
Federal  Government:  Not-for-profit 
institutions:  and  State,  Local  or  Tribal 
Governments 

8.  6.650  total  burden  hours;  EIA-911A 
(natural  gas  suppliers)  will  entail  560 
total  burden  hours  (40  respondents  x  7 
reports  x  2  hours/report):  EIA-911B 
(petroleum  product  suppliers)  will 
entail  1,890  total  burden  hours  (270 
respondents  ^  7  reports  x  l  hour/report): 
E1A-911C  (large  energy  consumers)  will 
entail  4,200  total  burden  hours  (300 
respondents  x  7  reports  x  2  hours/ 
report) 

Statutory  .■\ulhority:  .Section  :i.507(i)(l)  of 
the  P,i[>iT\viirk  Kiniiu  tion  Act  of  199.S  (Pub. 
L.  104-i:il 

Issued  in  \V,i!,hingtuii.  UC,  December  20, 
2000. 

Jay  H.  Casselberry, 

.■Vi!f'"i  V  CAftimtuf  Officer.  Statistics  and 
sii-ihods  Croup.  Energy  Information 
.Administration. 
|FR  Doc.  00-:i2859  Filed  12-22-00:  8:45  ami 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  Information 

Administration  (EIA).  Department  of 

Energy  (DOE). 

ACTION:  Agencv  information  collection 

activities:  Proposed  collection:  comment 

request. 

SUMMARY:  The  EIA  is  soliciting 
comments  on  the  proposed  revision, 
and  three-vear  extension  of  the  Office  of 
Management  and  Budget  (OMB) 
expiration  date  of  the  form  RW-859. 
"Nuclear  Fuel  Data  Sur\'ey". 
DATES:  Comments  must  be  filed  on  or 
before  February-  26,  2001.  If  you 
anticipate  difficulty  in  submitting 
comments  within  that  period,  contact 
the  person  listed  below  as  soon  as 
possible. 

ADDRESSES:  Send  comments  to  Jim 
Finucane,  Office  of  Coal,  Nuclear, 
Electric  and  Alternate  Fuels,  EI-52. 
Forrestal  Building.  U.S.  Department  of 
Energv,  Washington,  DC  20585-0650. 
telephone:  (202)  287-1966.  e-mail: 


jim.finucane@eia.doe.gov,  and  fax  (202)- 
287-1934. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  any  forms  and  instructions 
should  be  directed  to  Jim  Finucane  at 
the  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

The  Federal  Energv  Administration 
Act  of  1974  (Pub.  L.  93-275.  15  U.S.C. 
761  et  seq.)  and  the  DOE  Organization 
Act  (Pub.  L.  95-91,  42  U.S.C.  7101  et 
seq.)  require  the  EIA  to  carry  out  a 
centralized,  comprehensive,  and  unified 
energy  information  program.  This 
program  collects,  evaluates,  assembles, 
analyzes,  and  disseminates  information 
on  energy  resource  reserves,  production, 
demand,  technology,  and  related 
economic  and  statistical  information. 
This  information  is  used  to  assess  the 
adequacy  of  energy  resources  to  meet 
near  and  longer  term  domestic 
demands. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13.  44  U.S.C.  Chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjunction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  of  the  collections  under  section 
3507(a)  of  the  Paperwork  Reduction  Act 
of  1995. 

This  data  collection  will  provide  the 
Office  of  Civilian  Radioactive  Waste 
Management  of  DOE  with  detailed 
information  concerning  the  spent 
nuclear  fuel  generated  by  the 
respondents  (commercial  generators  of 
spent  nuclear  fuel  within  the  U.S.  are 
respondents  to  this  survey).  The  DOE 
will  take  possession  of  this  spent  fuel 
and  needs  this  data  to  properly  design 
the  spent  fuel  repository  (spent  fuel 
receiving  systems,  spent  fuel  handling 
systems,  etc.)  which  will  be  the  final 
storage/disposal  site  for  all  of  the  spent 
fuel  and  high  level  radioactive  waste 
materials. 

II.  Current  Actions 

The  current  proposed  action  is:  A 
revision  and  three-year  extension  of  an 
existing  data  collection,  RW-859.  As 
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before,  all  data  will  be  collected  once; 
only  changes  in  the  specific  data 
element  will  require  updating.  This 
revision  will  also  facilitate  the 
streamlining  of  data  elements,  which 
will  be  collected.  Specifically,  all  of  the 
data  which  is  needed  on  an  assembly 
specific  basis  will  be  collected  at  one 
time;  thereafter  referring  this  data  by 
reference  to  the  assembly  serial  number. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  n.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent  to  the 
Request  for  Information 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  need  clarification? 

B.  Can  the  information  be  submitted 
by  the  due  date? 

C.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  40 
hours  per  response.  The  estimated 
burden  includes  the  total  time  necessary 
to  provide  the  requested  information.  In 
your  opinion,  how  accuirate  is  this 
estimate? 

D.  The  agency  estimates  that  the  only 
cost  to  a  respondent  is  for  the  time  it 
will  take  to  complete  the  collection. 
Will  a  respondent  incur  any  start-up 
costs  for  reporting,  or  any  recurring 
annual  costs  for  operation,  maintenance, 
and  piu"chase  of  services  associated  with 
the  information  collection? 

E.  What  additional  actions  could  be 
taken  to  minimize  the  biu'den  of  this 
collection  of  information?  Such  actions 
may  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


F.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element(s),  and  the  methods  of 
collection. 

As  a  Potential  User  of  the  Information 
To  Be  Collected 

A.  Is  the  information  useful  at  the 
levels  of  detail  to  be  collected? 

B.  For  what  purpose(s)  would  the 
information  be  used?  Be  specific. 

C.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so. 
what  are  their  weaknesses  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13.  44  U.S.C.  Chapter  35). 

Issued  in  Washington.  DC.  December  19, 
2000. 

[ay  H.  Casselberry, 

Agency  Clearance  Officer.  Statistics  and 

Methods  Group,  Energy  Information 

Administration. 

[PR  Doc.  00-32857  Filed  12-22-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC01-546-000,  FERC-546] 

Proposed  Information  Collection  and 
Request  for  Comments 

December  19.  2000. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  the  Federal  Energy- 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
February  26,  2001. 
ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 


obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  N.E., 
Washington,  DC  20426, 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425.  and  by  e-mail  at 
mike. miller@f ere.  fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  imder  the 
requirements  of  FERC-546  "Certificated 
Rate  Filings:  Gas  Pipeline  Rates"  (OMB 
No.  1902-0155)  is  used  by  the 
Commission  to  implement  the  statutory 
provisions  of  Title  IV  of  the  Natural  Gas 
Policy  Act  (NGPA).  (15  U.S.C.  3301- 
3432)  and  Sections  4.  5,  and  16  of  the 
Natural  Gas  Act  (NGA)  (15  U.S.C.  717- 
71 7w).  The  Commission  has  the 
regulator)'  responsibility  under  these 
Acts  to  ensiu-e  that  pipeline  rates  and 
services  are  just  and  reasonable  and  not 
unduly  discriminatory.  Accordingly, 
jurisdictional  natural  gas  pipeline 
companies  are  required  to  obtain 
Commission  approval  for  all  rates  and 
charges  made,  or  demanded,  in 
coimection  with  the  transportation  or 
sale  of  natural  gas  in  interstate 
commerce. 

Service  and  tariff  revision  information 
necessary'  for  Commission  examination 
and  subsequent  approval  of  anv 
certificated  pipeline  change  in  service  is 
collected  luider  FERC-546.  (Information 
necessary  to  examine  and  approve  any 
change  in  rates  is  collected  separately 
under  FERC-542  for  tracking  filings 
(non-formal),  and  544  and  545  for 
general  rate  change  filings,  including 
NGA  Section  4  major  rate  cases,  (formal 
and  non-formal  respectively)).  The 
required  FERC-546  information  is  set 
forth  in  each  pipeline's  tariff,  and  must 
be  filed  in  compliance  with  Commission 
regulations  foimd  in  18  CFR  Part  154.4: 
154.7;  154.202:  154.204-209;  and 
154.602-.603. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  remains 
unchanged  from  the  previous  renewal 
and  is  estimated  as: 


Numt)er  of  respondents  annually 
(1) 


Number  of  re- 

Average burden 

sponses  per  re- 

hours per  re- 

spondent 

sponse 

(2) 

(3) 

Total  annual  bur- 
den hours 
(1)x(2)x(3) 


77 


40 


12.320 
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The  estimated  total  cost  to 
respondents  is.  5683,268  (12.320  hours/ 
2  080  hours  per  vear  per  employee  times 
5115.357  '  per  year  per  average 
employee  =  5683.268).  The  cost  per 
respondent  is  equal  to  58.874. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  assemble  and  disseminate 
the  information  including:  (1) 
Reviewing  the  instructions;  (2) 
developing,  or  acquiring  appropriate 
technological  support  systems  necessary 
for  the  purposes  of  collecting, 
validating,  processing,  and 
disseminating  the  information:  (3) 
administration;  and  (4)  transmitting,  or 
otherwise  disclosing  the  information. 

The  cost  estimate  for  respondents  is 
based  upon  salaries  for  professional  and 
clerical  support,  as  well  as  direct  and 
indirect  overhead  costs  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency  s  burden  estimate  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assunlptlon^  used:  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  inc:luding 
the  use  of  appropriate  automated. 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.fi  .  permitting  electronic  submission  (jf 
responses. 

David  P.  Boergers, 

Sffcretan- 

IFR  Doc.  00-32798  Filed  12-22-00;  8:45  ami 
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The  tost  per  vear  per  average  employee  estimate 
is  based  on  the  annual  allocated  cost  per 
Commission  employee  for  fiscal  year  2001.  The 
estimated  S115.357  cost  consists  of  approximately 
S92.286  in  salary  and  S23.071  in  benefits  and 
overhead. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER01 -677-000] 

American  Transmission  Company 
LLC;  Notice  of  Filing 

Dei  fiiih.'r  1>)   JOOO 

Take  notice  that  on  December  18, 
2000,  American  Transmission  Company 
LLC  filed  Attachment  1  which  was 
inadvertently  omitted  from  its  December 
15,  2000  filing  of  proposed  Open  Access 
Transmission  rates  under  Section  205  of 
the  Federal  Power  Act  (FPA). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory-  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  All  such  motions  and 
protests  should  be  filed  on  or  before 
December  27,  2000.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www  fere. fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  in.structions  on  the 
Commission's  web  site  at  http;// 
www  fere. fed. us/efi/doorbell.htm. 

David  P.  Boergers, 

.Se<  re/an . 

!FR  Ooi    0O-!280.T  Filed  12-22-00;  «:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-383-01 7] 

Dominion  Transmission,  Inc.;  Notice  of 
Compliance  Filing 

December  19,  2000. 

Take  notice  that  on  December  14. 
2000.  in  compliance  with  the 
Commission's  Letter  Order,  dated 
November  30.  200t).  in  Docket  No. 
RP9h-3H3-014|  Dominion  Transmission 
Inc.  (DTI)  tendered  for  filing  Substitute 


Third  Revised  tariff  Sheet  No.  1300. 
together  with  an  explanation  of  the 
contractual  rights  and  obligations  under 
a  negotiated  rate  agreement  for  FT 
service  between  DTI  and  Central 
Hudson  Enterprises  Corporation 
(Central  Hudson). 

DTI  states  that  Exhibit  A  to  the 
October  2000  FT  Agreement  clarifies 
that  the  maximum  quantities  of  gas  that 
DTI  shall  deliver  and  that  Customer  may 
tender  are  a  MDTQ  of  15,000  Dt  and  a 
MATQ  of  5,940,000  DT.  DTI  notes  that 
these  figures  are  the  same  as  the 
contract  quantities  specified  on  Second 
Revised  Sheet  No.  1406,  thus  alleviating 
the  Commission's  concern  expressed  in 
the  Letter  Order.  The  contract  exhibit 
also  clarifies  that  DTI's  obligation  is  a 
fixed  daily  and  annual  contract 
maximum  quantity  entitlement  and  that 
DTI  is  not  obligated  in  any  way  to 
provide  service  at  an  unstated  "full 
requirements"  level. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  the  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulaton,"  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers. 

,S'ff  Tcfon'. 

IFR  Doc.  00-.'32800  Filed  12-22-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP91 -143-051] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Revenue 
Sharing  Report— NovemlMr  1999- 
Octotier  2000 

December  19.  2000. 

Take  notice  that  on  December  14, 
2000,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes)  filed 
its  Interruptible/Ovemin  (I/O)  Revenue 
Sharing  Report  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  accordance  with  the  Stipulation  and 
Agreement  (Settlement)  filed  on 
September  24,  1992,  and  approved  by 
the  Commission's  February  3,  1993 
order  issued  in  Document  No.  RP91- 
143-000,  e/ai. 

Great  Lakes  states  that  this  report 
reflects  application  of  the  revenue 
sharing  mechanism  and  revenue  sharing 
amounts  determined  for  remittance  to 
eligible  firm  shippers  for  I/O  revenue 
collected  for  the  November  1,  1999 
through  October  31,  2000  period,  in 
accordance  with  Article  FV  of  the 
Settlement. 

Great  Lakes  states  that  I/O  revenue 
collected  for  the  applicable  period  did 
not  exceed  the  threshold  level  of  fixed 
costs  allocated  to  I/O  services. 
Therefore,  revenue  subject  to  sharing 
was  zero.  Great  Lakes  further  states  that 
as  revenue  subject  to  sharing  was  zero, 
it  did  not  make  any  remittances  to 
eligible  firm  shippers  for  I/O  Revenue 
Sharing  for  the  November  1, 1999 
through  October  31,  2000  period. 

Great  Lakes  states  that  copies  of  the 
report  were  sent  to  its  firm  customers, 
parties  to  this  proceeding  and  the  Public 
Service  Commissions  of  Minnesota, 
Wisconsin  and  Michigan. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  ConmMssion, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385,211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  26,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed, us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 


electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www, ferc.fed. us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  00-32801  Filed  12-22-00;  8:43  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-33-001] 

Questar  Pipeline  Company;  Notice  of 
Compliance  Filing 

December  19,  2000. 

Take  notice  that  on  November  21, 
2000,  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Substitute  Fifth  Revised 
Sheet  No.  79.  to  be  effective  November 
1,  2000. 

Questar  states  that  the  purpose  of  this 
filing  is  to  comply  with  Ordering 
Paragraph  (C)  of  die  Commission's 
Order  on  Filings  to  Establish  Imbalance 
Netting  and  Trading  Pursuant  to  Order 
Nos.  587-G  and  587-L  issued  November 
9,  2000,  in  Docket  Nos.  RM96-1-014,  et 
al.  which  directed  Questar  to  file 
revised  tariff  sheets,  within  15  days  of 
the  order.  The  revision  to  be  included 
will  permit  netting  and  trading  across 
Questar's  no-notice  Rate  Schedule  NNT. 

Questar  seeks  waiver  of  1 8  CFR 
154.207  so  that  the  tendered  tariff  sheets 
may  become  effective  November  1, 
2000,  the  implementation  date  of  Order 
No.  587-L. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  27,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 


202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l){iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
vrww.ferc. fed. us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  00-,32799  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01 -187-000] 

Southern  Natural  Gas  Company; 
Notice  of  Refund  Report 

December  19.  2000. 

Take  notice  that  on  December  14, 
2000,  Southern  Natural  Gas  Company 
(Southern  Natural)  tendered  for  filing  a 
Refund  Report. 

Southern  Natural  states  that  as  a  final 
reconciliation  pursuant  to  section  23.3 
and  Section  38.3  of  the  General  Terms 
and  Conditions  of  Southern  Natural's 
Tariff,  Seventh  Revised  Volume  No,  1, 
the  Refund  Report  sets  forth  ISS 
Revenues  and  Excess  Storage  Usage 
Charges  to  be  refunded  to  Rate  Schedule 
CSS  customers.  These  sections  have 
been  terminated  and  removed  from 
Southern's  Tariff  in  accordance  with 
Southern's  Rate  Case  Settlement  dated 
March  10.  2000  in  Docket  No.  RP99- 
496. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory-  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  26.  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http;//www. fere. fed. us/online/ 
rims. htm  (call  202-208-222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l;)(iii)  and  the  instructions 
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on  the  Commission's  web  site  at  http:/ 
/www  fere. fRd.us/efi/doorbell. htm. 

David  P.  Boer^ers. 

Sfrrptan,' 

IFR  Doc.  00-32802  Filed  12-22-00:  8;45  ami 

BILLING  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER00-359&-001 .  et  al.] 

American  Electric  Power  Service 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

l)<-<  ember  I'l.  2000. 

Take  notice  that  the  folluwing  filings 
have  been  made  with  the  Commission: 

1.  American  Electric  Power  Service 
Corporation 

lUiH.kel  N(,    EK00-l=iq6-00ll 

Take  notice  that  on  December  12, 
2000.  the  American  Electric  Power 
Ser\ir  e  Corporation  (AEPSC)  tendered 
for  filing  an  .Amendment  to  Filing  in 
Docket  ER0()-35q6-000  hi  AEPSC's 
mitial  filing  on  September  1.  2000, 
AEPSC  failed  to  provide  designations 
for  two  service  agreements  which  were 
submitted  for  filing  by  the  AEP 
Companies  in  the  above  referenced 
docket  under  the  Wholesale  Market 
Tariff  of  the  AEP  Operating  Companies 
(Power  Sales  Tariff  ).  Pursuant  to  the 
Commissions'  Order  No  614  in  Docket 
No.  RM99-12-000,  AEPSC  respectfullv 
designates  the  service  agreements  with 
TransCanada  Power  Marketing  Ltd.  as 
Ser\'ice  Agreement  No.  267  and  with 
Wisconsin  Public  Power.  Inc.  as  Service 
Agreement  268.  The  Power  Sales  Tariff 
was  accepted  for  filing  effective  October 
10.  1997.  and  has  been  designated  AEP 
Companies'  FER("  Electric  Tariff 
Original  Volume  No.  5.  AEPSC 
respectfullv  requests  waiver  of  notice  to 
permit  this  service  agreement  to  be 
made  effective  as  initially  requested  on 
or  prior  to  August  7,  2000 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky.  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  lanuary  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Hudson  Gas  &  Electric 
Corporation 

I  Docket  No.  EROO-3661-OOOl 

Take  notice  that  on  December  11, 
2000,  Central  Hudson  Gas  and  Electric 
Corporation  (Central  Hudson),  tendered 


for  filing  its  Rate  Schedule  FERC  No. 
201  which  sets  forth  the  terms  and 
charges  for  transmission  facilities 
provided  bv  the  f'ompany  to 
Consolidated  Edison  Company  of  New 
York,  Ini .  and  Niagara  Mohawk  Power 
Corporation  for  the  transmission  of 
output  from  the  Roseton  (Generating 
.Station 

Rate  Schedule  FERC:  No.  201  is  issued 
in  compliance  with  the  October  10. 
2000  Order  issued  in  Docket  No.  EROO- 
3HH 1-000.  which  required  the  Company 
to  file  rate  schfidule  designations  as 
required  in  Order  No.  614.  Accordingly. 
Rate  Schedule  FERC  No.  201  supersedes 
Rate  Schedule  FERC  No,  42. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  ser\'ed  on  Con  Edison. 
Niagara  Mohawk  and  the  State  of  New- 
York.  Public  Service  Commission. 

C'om/nenf  dutf.  January  2.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

3.  Oklahoma  Gas  and  Electric  Company 

|D(H  k.M  \n    LKOl  -t)4b-U00l 

Take  notice  that  on  December  12. 
2000.  Oklahoma  (ias  and  Electric 
Company  (0(i&E).  tendered  for  filing,  an 
Interconnection  Agreement  with 
Redbud  Energy  LP  (Redbud).  The 
Interconnection  Agreement  provides  for 
interconnection  of  the  Redbud  facility  to 
the  OG&E  transmission  system  at  the 
rates,  terms,  charges,  and  conditions  set 
forth  therein. 

OG&E  is  requesting  that  the 
Interconnection  Agreement  become 
effective  as  of  November  27.  2000  and 
IS  also  requesting  waiver  of  the 
Commission's  Notice  requirements. 
OG&E  designates  the  Interconnection 
Agreement  as  Service  Agreement  No.  45 
under  FERC:  Electric  Tariff.  Second 
Revised  Volume  2. 

Copies  of  this  filing  have  been  served 
upon  the  Oklahoma  Corporation 
Commission,  the  Texas  Public  Utility 
Commission  and  on  Redbud. 

Comment  date  lanuary  2.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Company  of  New 
Mexico 

IDockel  No.  EROl-647-OOOl 

Take  notice  that  on  December  12. 
2000.  Public  Service  Company  of  New- 
Mexico  (PNM)  submitted  for  filing  an 
executed  service  agreement  with 
PacifiCorp  Power  Marketing,  Inc. 
(PacifiCorp)  under  the  terms  of  PNM's 
Open  Access  Transmission  Tariff  for 
short-term  firm  point-to-point 
transmission  service.  PNM's  filing  is 
available  for  public  inspection  at  its 
offices  in  Albuquerque.  New  Mexico. 


Copies  of  the  filing  have  been  sent  to 
PacifiCorp  and  to  the  New  Mexico 
Public  Regulation  Commission. 

Comment  date:  January  2.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Dayton  Power  and  Light 
Company 

IDoi  ket  No.  KR01-fi48-OO0l 

Take  notice  that  on  December  12, 
2000.  The  Dayton  Power  and  Light 
Company  (Dayton)  submitted  service 
agreements  establishing  Engage  Energy 
America  Corp.  as  customers  under  the 
terms  of  Dayton's  Open  Access 
Transmission  Tariff. 

Copies  of  this  filing  were  served  upon 
Engage  Energy  America  Corp.  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  January  2.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Dayton  Power  and  Light 
Company 

|I)(ir  kel  No.  EROl-649-OOOl 

Take  notice  that  on  December  12. 
2000.  The  Dayton  Power  and  Light 
Company  (Dayton)  submitted  service 
agreements  establishing  with  Engage 
Energv  America  Corp.  as  customers 
under  the  terms  of  Dayton's  Open 
Access  Transmission  Tariff. 

Copies  of  this  filing  were  served  upon 
Engage  Energy  America  Corp.  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  January  2.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Cinergy  Services,  Inc. 

[Docket  No.  ER01-6.5U-0001 

Take  notice  that  on  December  12, 
2000.  Cinergy  Services.  Inc.  (Cinergy) 
tendered  for  filing  a  Service  Agreement 
under  Cinergy's  Resale.  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Tenaska  Power  Services  Co.  This 
Service  Agreement  has  been  executed 
bv  both  parties  and  is  to  replace  the 
existing  unexecuted  Service  Agreement. 

Comment  date:  January  2.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southwestern  Electric  Power 
Company 

(Docket  No.  EROl-651-OOOl 

Take  notice  that  on  December  12, 
2000.  Southwestern  Electric  Power 
Company  (SWEPCO)  tendered  for  filing 
a  proposed  fixed  return  on  common 
equity  to  be  used  in  establishing 
estimated  and  final  redetermined 
formula  rates  for  wholesale  service  to 
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Northeast  Texas  Electric  Cooperative, 
Inc.,  the  City  of  Bentonville,  Arkemsas, 
the  City  of  Hope,  Arkansas,  Raybum 
Country  Electric  Cooperative,  Inc., 
LaGen  Generating  LLC,  Inc.,  Tex-La 
Electric  Cooperative  of  Texas  Inc.  and 
East  Texas  Electric  Cooperative,  Inc. 
SWEPCO  currently  provides  service  to 
these  Customers  under  contracts  which 
provide  for  periodic  changes  in  rates 
and  charges  determined  in  accordance 
with  cost-of-service  formulas,  including 
a  formulaic  determination  of  the  return 
on  common  equity  which  SWEPCO 
proposes  to  replace  with  a  fixed  return 
on  common  equity.  SWEPCO  proposes 
no  other  changes  to  the  formula  rates. 

Copies  of  the  filing  were  served  on  the 
affected  wholesale  Customers,  the 
Public  Utility  Commission  of  Texas,  the 
Louisiana  Public  Service  Commission 
and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  January  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  American  Transmission  Systems, 
Inc. 

[Docket  No.  EROl-661-OOOl 

Take  notice  that  on  December  13, 
2000,  American  Transmission  Systems, 
Inc.,  tendered  for  filing  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  for  City 
of  Cleveland,  Department  of  Public 
Utilities,  Division  of  Cleveland  Public 
Power,  the  Transmission  Customer. 
Services  are  being  provided  luider  the 
American  Transmission  Systems,  Inc. 
Open  Access  Transmission  Tariff 
submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER99-2647-000. 

The  proposed  effective  date  imder  the 
Service  Agreement  is  December  1 1 , 
2000  for  the  above  mentioned  Ser\'ice 
Agreement  in  this  filing. 

Comment  date:  January  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  EWO  Marketing,  L.P. 

[Docket  No.  EROl-666-000] 

Take  notice  that  on  December  12, 
2000,  EWO  Marketing,  L.P,  tendered  for 
filing  an  application  for  authorization  to 
sell  wholesale  power  at  market-based 
rates. 

Copies  of  this  filing  have  been  served 
on  the  Arkansas  Public  Service 
Commission,  Mississippi  Public  Service 
Commission,  Louisiana  Public  Service 
Commission,  Texas  Public  Utility 
Commission,  and  the  Council  of  the  City 
of  New  Orleans. 

Comment  date:  January  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Axia  Energy,  L.P. 

[Docket  No.  EROl-667-OOOl 

Take  notice  that  on  December  12. 
2000,  Axia  Energy.  L.P.  tendered  for 
filing  an  application  for  authorization  to 
sell  wholesale  power  at  market-based 
rates.  Copies  of  this  filing  have  been 
served  on  the  Arkansas  Public  Service 
Commission.  Mississippi  Public  Service 
Commission.  Louisiana  Public  Service 
Commission,  Texas  Public  Utility 
Commission,  and  the  Council  of  the  City 
of  New  Orleans. 

Comment  date:  January  2.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  FJM  Interconnection,  L.L.C. 

[Docket  No.  EROl-675-OOOl 

Take  notice  that  on  December  13, 
2000,  PJM  Interconnection,  L.L.C.  (PJM) 
tendered  for  filing:  (1)  Ten  signature 
pages  of  parties  to  the  Reliability 
Assurance  Agreement  among  Load 
Serving  Entities  in  the  PJM  Control  Area 
(RAA),  six  of  which  are  replacement 
pages  for  entities  which  have  changed 
their  corporate  name  and  four  of  which 
are  additional  parties  to  the  RAA;  (2) 
request  for  Commission  approval  of  the 
withdrawal  of  six  parties  from  the  RAA: 
(3)  an  amended  Schedule  17  of  the  R.\A 
adding  the  new  entities  to  the  list  of 
RAA  signatories,  deleting  the  entities 
that  are  withdrawing  or  have  withdrawn 
from  the  RAA.  and  reflecting  the 
corporate  name  changes:  (4)  Notice  of 
Cancellation  for  Citizens  Power  Sales  to 
terminate  its  membership  in  PJM  and  to 
withdraw  it  as  a  signatory  to  the  RAA: 
(5)  Notice  of  Cancellation  of  DTE- 
CoEnergy.  L.L.C.  to  terminate  its 
membership  in  PJM.  to  cancel  certain 
service  agreements  with  PJM,  and  to 
withdraw  it  as  a  signatory  to  the  RAA; 
and  (6)  Notices  of  Cancellation  for  CNG 
Energy  Services  Corporation,  Coral 
Power,  L.L.C,  and  FTL  Energy  Services. 
Inc.  to  withdraw  them  as  a  signatories 
to  the  RAA. 

PJM  states  that  it  served  a  copy  of  its 
filing  on  all  parties  to  the  RAA, 
including  the  parties  for  which  a 
signature  page  is  being  tendered  with 
this  filing,  the  parties  that  are 
withdrawing  from  the  RAA.  the  PJM 
members,  and  each  of  the  state  electric 
regulatory  commissions  within  the  PJM 
control  area. 

Comment  date:  January  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

13.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  EROl-672-OOOl 

Take  notice  that  on  December  1 3 , 
2000.  Louisville  Gas  and  Electric 


Company  (LG&E)/Kentucky  Utilities 
(KU)  (hereinafter  Companies),  tendered 
for  filing  executed  transmission  service 
agreement  with  Engage  Energy  America 
Corp  (Engage).  The  agreement  allows 
Engage  to  take  firm  point-to-point 
transmission  service  from  LG&E/KU. 
Comment  date:  January  4.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  EROl-671-OOOl 

Take  notice  that  on  December  13. 
2000.  Louisville  Gas  and  Electric 
Company  (LG&E)/Kentucky  Utilities 
(KU)  (hereinafter  Companies),  tendered 
for  filing  an  executed  Netting 
Agreement  between  the  Companies  and 
MIECO.  Inc. 

Comment  date:  January  4.  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

(Docket  No.  ER01-<i70-OOOl 

Take  notice  that  on  December  13. 
2000.  Louisville  Gas  and  Electric 
Company  (LG&E)/Kentucky  Utilities 
(KU)  (hereinafter  Companies),  tendered 
for  filing  an  executed  transmission 
service  agreement  with  Engage  Energy 
America  Corp.,  (Engage).  This 
agreement  allows  Engage  take  non-firm 
point-to-point  transmission  service  from 
LG&E/KU. 

Comment  date:  January  4,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

(Docket  No.  EROl-669-000] 

Take  notice  that  on  December  13. 
2000,  Louisville  Gas  and  Electric 
Company  (LG&E)/Kentucky  Utilities 
(KU)  (hereinafter  Companies),  tendered 
for  filing  an  executed  unilateral  Service 
Sales  Agreement  between  Companies 
and  MIECO.  Inc..  under  the  Companies' 
Rate  Schedule  MBSS. 

Comment  date:  January-  4,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  California  Edison 
Company 

(Docket  No.  ER01-6fi0-OO0l 

Take  notice  that  on  December  15, 
2000.  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  an 
Interconnection  Facilities  Agreement 
(Interconnection  Agreement)  between 
Wintec  Energy.  Ltd.  (Wintec)  and  SCE. 

This  Intercoimection  Agreement 
specifies  the  terms  and  conditions 
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pursuant  to  which  .SCE  will 
interconnect  Wintec's  45  NfVV 
generating  facility  to  the  ISO  Controlled 
Grid 

Comment  date:  ianuar\'  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Wisconsin  Public  Service 
Corporation 

iDocket  \(j.  tROl-fiT.i-OOOl 

Take  notice  that  on  December  13. 
2000,  Wisconsin  Public  Service 
Corporation  tendered  for  filing  an 
executed  service  agreement  with 
Consolidated  Water  Power  Company 
under  its  Market-Based  Rate  Tariff. 
FERC  Electric  Tariff  Volume  No.  10. 

Comment  date:  fanuarv-  4.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Commonwealth  Edison  Company 

inMfkfU  .\'o.  ERUl-i')7-t)()l! 

Take  notice  that  on  December  13. 
2000.  Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  three 
executed  Non-Firm  Transmission 
Service  Agreements  with  the  Ameren 
Energy  Marketing  (AEM).  Consumers 
Energy  Company  (CEC),  and  Upper 
Peninsula  Power  Company  (LTP);  one 
unexecuted  \on-Firm  Transmission 
Service  Agreement  with  LS  Power.  LLC 
(LSP);  ten  executed  Short-Term  Firm 
Transmission  Service  Agreements  with 
Aquila  Energy  Marketing  Corporation 
(AEMC).  Ameren  Energy  Marketing 
(AEM)  Florida  Power  Corporation  (FPC). 
Griffin  Energy  Marketing.  L.L.C.  (GEM). 
Minnesota  Power,  Inc.  (MP).  New  York 
State  Electric  &  Gas  Corporation 
(NYSEG).  Citv  of  Rochelle.  Illinois 
(ROCH).  Strategic  Energy.  L.L.C.  (SEL). 
L'pper  Peninsula  Power  Company 
(LTP).  and  Williams  Energy  Marketing 
&  Trading  Company  (WTiMT)  under  the 
terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATT).  Due  to  an 
administrative  oversight,  some  pages  of 
these  agreements  were  not  included  in 
the  original  November  22.  2000  filing. 
Per  an  informal  request  of  FERC  Staff. 
ComEd  is  accordingly  resubmitting  the 
entire  filing. 

Upon  the  request  of  AEMC  and 
WEMT.  ComEd  is  submitting  re- 
executed  Agreements  for  AEMC  and 
WEMT  that  reflect  the  new  names  of 
these  companies.  The  Agreement  with 
AEMC  was  previously  filed  in  Docket 
No.  ER98-446-000.  granted  an  effective 
date  of  October  8.  1997  and  designated 
Service  Agreement  No.  195.  The 
Agreement  with  WEMT  was  previously 
filed  in  Docket  No.  ER98-3779-000. 
granted  an  effective  date  of  June  21, 
1998  and  designated  Service  Agreement 


No.  296.  ComEd  respedfully  requests 
that  the  re-executed  Agreements  for 
AEMC  and  WEMT  be  granted  the  same 
effective  dates  as  was  accorded  them  in 
the  Docket  No.  ER98-446-000  and 
Docket  No.  ER98-3779-000 
proceedings.  Good  cause  supports 
ComEd's  request  as  the  re-execution  of 
these  Agreements  is  being  done  at  the 
request  of  AEMC  and  WEMT  so  as  to 
reflect  the  new  names  of  AEMC  and 
WEMT.  See  Central  Hudson  Gas  & 
Electric  Company.  fiO  FERC  61.106 
(1992). 

ComEd  also  submitted  for  filing  an 
updated  Index  of  Customers  reflecting 
name  changes  for  current  customers 
Aquila  Power  renamed  Aquila  Energy 
Marketing  Corporation  (AEMC).  Ameren 
Services  Company  renamed  Ameren 
Energy  Inc.  (AEI).  Public  Service 
Electric:  and  Gas  Company  renamed 
PSEG  Energy  Resources  &  Trade  LLC 
(PSEG  ER&t).  Calpine  Power  Services 
Company  renamed  Calpine  Energy 
Services.  L.P.  (CES).  Amoco  Energy 
Trading  Corporation  renamed  BP  Energy 
Company  (BP).  Minnesota  Power  and 
Light  Company  renamed  Minnesota 
Power.  Inc.  (MP).  Citizens  Power  LLC 
renamed  Edison  Mission  Marketing  & 
Trading.  Inc.  (EMMT).  and  Williams 
Energy  Services  Company  renamed 
Williams  Energy  Marketing  &  Trading 
Company  (WEMT). 

ComEd  requests  an  effective  date  of 
November  22.  2000  for  the  Non-Firm 
Agreements  with  AEM.  CEC  and  LSP; 
an  effective  date  of  November  9.  2000 
for  the  Non-Firm  Agreement  with  UPP 
to  coincide  with  the  first  day  of  service; 
and  an  effective  date  of  November  22. 
2000  for  the  Short-Term  Firm 
Agreements  with  AEM.  FPC.  GEM.  MP. 
NYSEG.  ROCH,  SEL.  and  UPP.  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  January  4.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Southern  Company  Services,  Inc. 

[Docket  No.  ER01-*68-000| 

Take  notice  that  on  December  14, 
2000.  Southern  (]ompany  Services.  Inc.. 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company.  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies), 
tendered  an  amendment  to  the  Open 
Access  Transmission  Tariff  of  Southern 
Companies  (FERC;  Electric  Tariff.  Third 
Revised  Volume  No.  5)  (Tariff).  The 
purpose  of  the  amendment  is  to 
incorporate  into  the  Tariff  specific 
Creditworthiness  criteria.  Procedures  for 
Obtaining  Interconnection  Service,  and 


Source  and  Sink  Requirements  for 
Point-to-Point  Transmission  Service.  In 
addition,  the  Tariff  is  being  refiled  in  its 
entirety  so  as  to  comply  with  the 
Commission's  Order  No.  614  pertaining 
to  electric  rate  schedule  sheet 
designations.  Electronic  copies  of  this 
filing  (including  the  amended  Tariff)  are 
available  for  download  on  OASIS. 

Comment  date:  Januan,-  5.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  .No.  EROl-673-OOOl 

Take  notice  that  on  December  13. 
2000.  Louisville  Gas  and  Electric 
Company  (LG&E)/Kentucky  Utilities 
(KU)  (hereinafter  Companies),  tendered 
for  filing  an  executed  Netting 
Agreement  between  the  Companies  and 
TXU  Energy  Trading  Company. 

Comment  date:  January'  4,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Mobile  Energy  LLC 

[Docket  No.  ER01^80-O0ll 

Take  notice  that  on  December  13. 
2000.  Mobile  Energy  LLC  tendered  for 
filing  an  amendment  to  its  application 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  filed  in  the 
above-referenced  docket. 

Comment  date:  January  4,  2001,  in 
accordcince  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

(Docket  No.  EROl-337-OOll 

Take  notice  that  on  December  13, 
2000,  Louisville  Gas  and  Electric 
Company  (LG&E)/Kentucky  Utilities 
(KU)  (hereinafter  Companies),  tendered 
for  filing  an  amendment  to  its  November 
1,  2000.  executed  Netting  Agreement 
(LGE/KU  Rate  Schedule  9)  between  the 
Companies  and  Rainbow  Energy 
Marketing  Corporation. 

Comment  date:  January'  4.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  California  Power  Exchange 
Corporation 

[Docket  No.  EROl-80-OOll 

Take  notice  that  on  December  13, 
2000.  the  California  Power  Exchange 
Corporation  (CalPX),  on  behalf  of  its 
CalPX  Trading  Services  Division  (CTS), 
tendered  for  filing  revised  tariff  sheets 
to  comply  with  the  Commission's 
November  22,  2000  order  in  this 
proceeding  (93  FERC  1161.199). 
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CTS  has  served  copies  of  the  filing  on 
the  official  service  list  in  this 
proceeding  and  on  the  California  Public 
Utilities  Commission  and  has  posted  a 
copy  of  the  filing  on  its  website. 

Comment  date:  January  4,  2001,  in 
accordsmce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Indianapolis  Power  &  Light 
Company 

[Docket  No.  ER00-3518-O02] 

Take  notice  that  on  December  18, 
2000,  Indianapolis  Power  &  Light 
Company  (IPL)  tendered  for  filing  notice 
that  its  Interconnection,  Maintenance 
and  Operation  Agreement  accepted  for 
filing  in  Docket  No.  EROO-3518-000 
became  effective  November  20,  2000 
upon  closing  of  the  sale  of  IPL's  Perry 
Steam  Plant  and  electric  generators  to 
Citizens  Gas  &  Coke  Utility. 

Copies  of  this  filing  have  been  served 
upon  Citizens  Gas  &  Coke  Utility  and 
the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  PECO  Energy  Company 

[Docket  No.  EROl-676-OOOj 

Take  notice  that  on  December  13, 
2000,  PECO  Energy  Company  (PECO), 
tendered  under  Section  205  of  the 
Federal  Power  Act,  16  U.S.C.  S  792  et 
seq.,  an  Agreement  dated  December  11, 
2000  with  The  Detroit  Edison  Company 
(DECO)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
December  11,  2000,  for  the  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  The  Detroit 
Edison  Company  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Consumers  Energy  Company 

[Docket  No.  EROl-654-000] 

Take  notice  that  on  December  14, 
2000,  Consumers  Energy  Company 
(Consumers),  tendered  for  filing  a  Letter 
Agreement  between  Decker  Energy 
International,  Inc.  (Decker)  and 
Consumers,  dated  November  14,  2000, 
(Agreement).  Under  the  Agreement, 
Consumers  is  to  procure  property 
interests  associated  with  providing  an 
electrical  connection  between  a 
generating  plant  to  be  built  by  Decker 
and  Consumers'  transmission  system. 

Consumers  requested  that  the 
Agreements  be  allowed  to  become 
effective  November  14,  2000. 


Copies  of  the  filing  were  served  upon 
Decker  and  the  Michigan  Public  Service 
Commission. 

Comment  date:  January  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Southwestern  Electric  Power 
Company 

[Docket  No.  EROl-655-OOOl 

Take  notice  that  on  December  14. 
2000,  Southwestern  Electric  Power 
Company  (SWEPCO)  tendered  for  filing 
a  Restated  and  Amended  Power  Supply 
Agreement  (Restated  PSA)  between 
SWEPCO  and  the  City  of  Bentonville, 
Arkansas  (Bentonville).  The  Restated 
PSA  supersedes,  in  its  entirety,  the  1991 
Power  Supply  Agreement,  as  amended, 
between  SWEPCO  and  Bentonville. 

SWEPCO  seeks  an  effective  date  of 
June  15,  2000  for  the  Restated  PSA  and. 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Bentonville  and  on  the  Arkansas 
Public  Service  Commission. 

Comment  date:  January  5.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Automated  Power  Exchange,  Inc. 

(Docket  No.  EROl-659-OOOl 

Take  notice  that  on  December  14. 
2000,  Automated  Power  Exchange.  Inc.. 
tendered  for  filing  a  rate  schedule  under 
which  APX  will  offer  power  exchange 
services  in  the  APX  Midwest  Market. 

Comment  date:  January'  5.  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  West  Texas  Utilities  Company 

[Docket  No.  ER01-66.=i-000] 

Take  notice  that  on  December  14. 
2000,  West  Texas  Utilities  Company 
(WTU)  filed  revisions  to  the  service 
agreements  under  WTU's  Wholesale 
Power  Choice  Tariff  (WPG  Tariff) 
between  WTTJ  and  Concho  Valley 
Electric  Cooperative,  Inc..  Coleman 
County  Electric  Cooperative.  Inc., 
Golden  Spread  Electric  Cooperative. 
Inc.,  Lighthouse  Electric  Cooperative. 
Inc.,  Rio  Grande  Electric  Cooperative. 
Inc.,  Southwest  Electric  Cooperative. 
Inc.  and  Tavlor  Electric  Cooperative, 
Inc.,  (WPC  Customers).  WTU  states  that 
these  revisions  reflect  changes  in  the 
Points  of  Deliver)'  for  these  WPC 
Customers.  WTU  requests  an  effective 
date  for  these  revisions  of  Januar\'  1 , 
2001. 

Accordingly.  WTU  requests  waiver  of 
the  Commission's  notice  requirements. 

WTU  states  that  a  copy  of  the  filing 
was  served  on  the  WPC  Customers  and 
the  Public  Utilitv  Commission  of  Texas. 


Comment  date:  January  5.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Public  Service  Company  of  New 
Hampshire;  Citizens  Utilities  Company 

[Docket  No.  EROl-674-OOOl 

Take  notice  that  on  December  14. 
2000,  Public  Service  Company  of  New 
Hampshire,  tendered  for  filing  a  Notice 
of  Cancellation  of  its  FERC  Rate 
Schedule  No.  110  providing  wholesale 
requirements  service  to  Citizens 
Utilities  Company. 

Copies  of  this  filing  were  served  upon 
Citizens  Utilities  Company,  the  Clerk  of 
the  Vermont  Public  Service  Board  and 
the  Executive  Director  and  Secretary'  of 
the  New  Hampshire  Public  Utilities 
Commission. 

Comment  date:  January-  5.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Alliant  Energy  Corporate  Services, 
Inc. 

[Ducket  No.  EROl-312-OOll 

Take  notice  that  on  December  14. 
2000,  Alliant  Energy'  Corporate  Services, 
Inc..  tendered  for  filing  an  amandment 
in  the  captioned  proceeding  requesting 
that  its  amended  open  access 
transmission  tariff  be  accepted  for  filing 
effective  as  of  the  date  American 
Transmission  Company.  LLC  (ATCLLC). 
commences  operations  and  Wisconsin 
Power  and  Light  Company  and  its 
wholly-owned  subsidiary.  South  Beloit 
Water.  Gas  and  Electric  Company, 
transfer  their  transmission  facilities  to 
ATCLLC. 

Comment  dafe;  Januar\'  5.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-664-OOO! 

Take  notice  that  on  December  14, 
2000.  the  American  Electric  Power 
Service  Corporation  (AEPSC).  tendered 
for  filing  an  executed  Firm  Point-to- 
Point  Transmission  Ser\'ice  Agreement 
for  Tennessee  Valley  Authority  and 
executed  Firm  and  Non-Firm  Point-to- 
Point  Transmission  Ser\'ice  Agreements 
for  Engage  Energy  America  Corporation. 
All  of  these  agreements  are  pursuant  to 
the  AEP  Companies'  Open  Access 
Transmission  Service  "Tariff  (OATT)  that 
has  been  designated  as  the  Operatinf" 
Companies  of  the  American  Electr 
Power  System  FERC  Electric  Taril 
Revised  Volume  No.  6.  effective  I   ne  15. 
2000. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Ser\'ice  Agreements  to  be 
made  effective  for  service  billed  on  and 
after  December  1.  2000. 
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A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulator^'  commissions  of  Arkansas, 
Indiana.  Kentucky.  Louisiana,  Michigan. 
Ohio.  Oklahoma.  Tennessee.  Texas, 
Virginia  and  West  Virginia 

Comment  date:  Januar\'  5,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Edison  Sault  Electric  Company 

[Docket  No.  ER01-663-OO0| 

Take  notice  that  on  December  14. 
2000.  Edison  Sault  Electric  Company 
(Edison  Sault)  tendered  for  filmg  a  fully 
e.xecuted  Supplemental  Agreement  No. 
9  to  the  Contract  for  Electric  Service, 
dated  December  12.  2000  between 
Edison  Sault  and  Cloverland  Electric 
Cooperative,  Inc. 

Comment  date:  Ianuar\-  5.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Central  Maine  Power  Company 

iUmkei  No,  fc;R01-h")7-<)Oo: 

Take  notice  that  on  December  14. 
2000.  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  as  an  initial 
rate  schedule  pursuant  to  Section  .15.12 
of  the  Federal  Energy  Regulatory 
Commissions  (the  Commission) 
Regulations,  18  CFR  35.12.  an  executed 
interconnection  agreement  (the 
Agreement)  between  CMP  and 
Kennebec  Water  District  (Kennebec). 

The  Agreement  is  intended  to  replace 
and  supersede  the  unexecuted 
interconnectitm  agreement  filed  by  CMP 
on  March  31.  2000.  As  such.  CMP  is 
requesting  that  the  Agreement  become 
effective  March  1.  2000. 

Copies  of  this  filing  have  been  serv  ed 
upon  the  Commission,  the  Maine  Public 
Utilities  Commission,  and  Kennebec. 

Comment  date:  lanuary  5.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

36.  Central  Maine  Power  Company 

i Docket  No.  t"Rni-6=iB-()()()| 

Take  notice  that  on  December  14. 
2000.  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  as  an  initial 
rate  schedule  pursuant  to  Section  35.12 
of  the  Federal  Energy  Regulatory 
Commission's  (the  Commission) 
Regulations.  18  CFR  35.12.  an  executed 
interconnection  agreement  (the 
Agreement)  between  CMP  and 
Moosehead  Energy.  Inc..  (Moosehead) 

The  Agreement  is  intended  to  replace 
and  supersede  the  unexecuted 
interconnection  agreement  filed  by  CMP 
on  March  31.  2000.  As  such,  CMP  is 
requesting  that  the  Agreement  become 
effective  March  1,  2000. 


Copies  of  this  filing  have  been  served 
upon  tht!  Commission,  the  Maine  Public 
L'tilities  (Commission,  and  Moosehead. 

Comment  date:  (anuary  5.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Automated  Power  Exchange,  Inc, 

(Docket  No.  ERO 1-658-000) 

Take  notice  that  on  December  14. 
2000.  Automated  Power  Exchange.  Inc.. 
tendered  for  filing  a  new  rate  schedule 
under  which  APX  will  offer  power 
exchange  services  in  the  APX  California 
Market 

Comment  date:  January  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

38.  Northeast  Utilities  Service  Company 

IDouket  No   KR01-6fi2-O00l 

Take  notice  that  on  December  14, 
2000,  Northeast  Utilities  Ser\ice 
Ciompanv  (NUSCX)),  tendered  for  filing 
a  Service  Agreement  to  provide  Non- 
Firm  Point-To-Point  Transmission 
Service  to  USGen  New  England  Inc., 
under  the  NL'  System  Companies'  Open 
Access  Transmission  Service  Tariff  No. 
9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  USGen  New  England 
Inc. 

NUSCO  requests  that  the  Sen.'ice 
Agreement  become  effective  January  8, 
2001. 

Comment  date:  January  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  U.S.  Department  of  Energy, 
Bonneville  Power  Administration 

[Docket  No,  NJOl-l-OOO] 

Take  notice  that  on  December  13. 
2000.  the  Bonneville  Power 
Administration  (Bonneville),  tendered 
for  filing  pursuant  to  18  CFR  35.28(e) 
and  18  CFR  part  385.207,  its  Open 
Access  Transmission  Tariff  (OATT) 
terms  and  conditions  to  the  Federal 
Energy  Regulatory  Commission 
(Commission)  and  petitioned  the 
Commission  for  a  declaratory  order 
finding  that  Bonneville's  proposed 
OATT  satisfies  the  Commission's 
reciprocity  compliance  principles. 
Bonneville  seeks  such  approval  to  be 
effective  October  1.  2001. 

Bonneville  currently  has  an  open 
access  transmission  tariff  which  has 
rec:eived  the  (Commission's  reciprocity 
approval.  Order  Cranting  Petition  for 
Declaratory  Order.  Subject  to  Filing  of 
Tariff  Modifications,  and  Granting 
Exemption  from  Filing  Fee.  80  F.E.R.C. 
6 1 . 1 1 9  ( 1 997):  Order  Accepting 
Compliance  Reciprocity  Tariff  Subject 
to  Certain  Required  Modifications,  84 


F.E.R.C.  61,068  (1998):  Order  Accepting 
Compliance  Reciprocity  Tariff.  86 
F.E.R.C.  61,278  (1 999):' Order  Fi'nd/ng 
Amended  Open  Access  Tariff  to  be 
Acceptable  Reciprocity  Tariff  and 
Dismissing  Complaint.  87  F.E.R.C. 
61,351  (1999).  Bonneville  is  revising  its 
tariff  at  this  time  to  ensure  consistency 
with  Bonneville's  proposed  FY  2002- 
2003  transmission  rates,  and  to  conform 
more  closely  to  the  Commission's  pro 
forma  tariff. 

Comment  date:  January  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  inten'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  fde  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

David  P.  Boergers, 

Serrefarv. 

|FR  Doc.  00-.32820  Filed  12-22-00:  8:45  ami 

BILUNG  CODE  671 7-01 -U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Reporting  Procedures  for 
Public  Utility  Sellers 

December  19.  2000. 

The  Commission's  order  in  San  Diego 
Gas  &■  Electric  Co..  et  al.  v.  Sellers  of 
Energy  and  Ancillarv  Serx^ices  et  al.. 
Docket  No.  EL00-95'-000  et  al..  93  FERC 
"D  61.294  (December  15.  2000),  requires 
public  utility  sellers  to  make  weekly 
reports  to  the  Commission's  Division  of 
Energy  Markets  beginning  on  January 
10.  2001  for  the  week  of  January  1,  2001. 
Public  Utility  Sellers  must  report  all 
hourly  transactions  into  the  California 
ISO  and  PX  markets  when  the  real-time 
price  exceeds  $150  per  MWh.  This 
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notice  specifies  procedures  for  filing  the 
reports. 

Public  utility  sellers  are  to  fde  the 
reported  information  with  the 
Commission's  Secretary  on  diskette  or 
CD  with  a  trajismittaJ  letter.  The 
transmittal  letter  must  identify  the 
report  as  the  "Public  Utility  Sellers 
Weekly  Report"  and  include  the  name 
of  the  reporting  public  utility  seller,  the 
week  covered  in  the  report  and  the 
name,  and  telephone  number  and  e-mail 
address  of  a  contact  person.  The  diskette 
or  CD  must  be  labeled  with  the 
following  information:  "Public  Utility 
Sellers  Weekly  Report",  name  of  the 
reporting  public  utility  seller,  the  week 
covered  in  the  report.  No  paper  copies 
of  the  report  should  be  submitted.  The 
specific  requirements  for  the  content  of 
the  electronic  report  are  set  forth  in  the 
Commission's  order,  San  Diego  Gas  & 
Electric  et  al..  Sellers  of  Energy  and 
Ancillary  Services,  slip  at  58—59.  The 
order  is  accessible  on-line  at 
uMiv.ferc.fed.us  under  "Bulk  Power 
Markets". 

If  the  reporting  public  utility  seller 
seeks  confidential  treatment  of  this 
information  under  section  388.112  of 
the  Commission's  regulations,  a 
statement  requesting  confidential 
treatment  must  be  included  in  the 
transmittal  letter  and  the  diskette  or  CD 
must  be  labeled  'confidential," 

Linwood  A.  Watson,  Jr,, 

.■\rting  Serretary. 

|FR  Doc.  00-32797  Filed  12-22-00;  8:45  am] 

BILLING  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6922-2] 

Agency  Information  Collection 
Activities;  EPA  ICR  No.  0155.07; 
Submission  to  0MB;  Comment 
Request 

agency:  Environmental  Protection 
Agency  (EPA), 
action:  Notice, 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  document 
announces  that  the  following 
Information  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval:  Certification  of 
Pesticide  Applicators;  Renewal  of 
Pesticide  Information  Collection 
Activities  and  Request  for  Comments 
[EPA  No.  0155,07;  OMB  No,  2070- 
0029).  The  ICR,  which  is  abstracted 
below,  describes  the  nature  of  the 


information  collection  activity  and  its 
expected  burden  and  costs.  The  Federal 
Register  document,  required  under  5 
CFR  1320, 8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  June  28.  2000  (65  FR 
39894).  EPA  received  one  comment, 
which  has  been  addressed  in  this  ICR. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  Januar\'  25,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  on  202- 
260-2740  or  by  e-mail: 
farmer.sandy@epa.gov.  You  may  also 
access  the  ICR  at  http://vi'v^'\v. epa.gov/ 
icr/icr.htm.  Refer  to  EPA  ICR  No 
0155.07  and/or  OMB  Control  No.  2070- 
0029. 

ADDRESSES:  Send  your  comments, 
referencing  the  proper  ICR  numbers  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of 
Environmental  Information.  Collection 
Strategies  Division  (2822),  1200 
Pennsylvania  Ave,  NW..  Washington. 
DC  20460;  and  send  a  copy  of  your 
comments  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  N\V..  Washington,  DC 
20503. 

SUPPLEMENTARY  INFORMATION:  Title: 
Certification  of  Pesticide  Applicators 
(EPA  ICR  No.0155.07,  OMB  No.  2070- 
0029).  This  is  a  request  for  extension  of 
an  existing  approved  collection  that  is 
currently  scheduled  to  expire  on 
December  31,  2000.  Under  5  CFR 
1320.10(e)(2).  the  Agency  may  continue 
to  conduct  or  sponsor  the  collection  of 
information  while  the  submission  is 
pending  at  OMB. 

Abstract:  The  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA) 
allows  EPA  to  classifi,"  a  pesticide  as 
"restricted  use"  if  the  pesticide  meets 
certain  toxicity  or  risk  criteria. 
Restricted  use  pesticides,  because  of 
their  potential  to  harm  persons  or  the 
environment,  may  be  applied  only  by  a 
certified  applicator  or  someone  under 
the  direct  super\^ision  of  a  certified 
applicator.  In  order  to  become  a 
certified  applicator,  a  person  must  meet 
certain  standards  of  competency.  Once 
approved  by  EPA,  participating  States 
can  implement  a  certified  applicator 
program.  In  non-participating  States, 
EPA  administers  certification  programs. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  is  subject  to  approval  under  the 
PRA,  unless  it  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  information 
collections  appear  on  the  collection 


instruments  or  instructions,  in  the 
Federal  Register  notices  for  related 
rulemakings  and  ICR  notices,  and.  if  the 
collection  is  contained  in  a  regulation, 
in  a  table  of  OMB  approval  numbers  in 
40  CFR  Part  9. 

Burden  Statement:  The  total  annual 
public  burden  is  estimated  to  be 
1,285.865  hours;  or  3.1  hours  per 
commercial  applicator/firm  response. '5 
hours  per  response  for  pesticide  dealers 
in  Colorado.  0.17  hours  per  response  for 
certifying  applicators  in  Colorado,  and 
78.4  hours  per  response  for  each 
participating  State  and  Tribal 
government  and  Federal  agency.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions:  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verif\'ing  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information.  The  following 
is  a  summan*  of  the  estimates  taken 
ft-om  the  ICR: 

Respondents/affected  entities:  57 
States,  Federal  Agencies  and  Indian 
Tribes:  266  pesticide  dealers,  48 
applicators  in  Colorado  and  412.922 
commercial  pesticide  applicators  and 
firms. 

Estimated  total  number  of  potential 
respondents:  4'[3.293. 

Frequency  of  response:  Once 
annually. 

Estimated  total/average  number  of 
responses  for  each  respondent:  One. 

Estimated  total  annual  burden  hours: 
1,285,865  hours. 

Estimated  total  annual  non-labor 
burden  costs:  SO. 

List  of  Subjects 

EPA,  Pesticides,  certified  pesticide 
applicators,  information  collection. 

Dated:  Dec  ember  16.  2000. 
Oscar  Morales, 

Dirci  tor.  Collection  Strategies  Division. 
[FK  Doc.  00-32846  Filed  12-22-00:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6922-3] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 
Performance  Evaluation  Studies  on 
Water  and  Wastewater  Laboratories 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Performance  Evaluation    • 
Studies  on  Water  and  Wastewater 
Laboratories,  EPA  ICR  No.  0234.07, 
OMB  Control  No.  2080-0021:  currently 
expiring  December  31,  2000.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  Ianuar\'  25.  2001. 
ADDRESSES:  Send  conunents,  referencing 
EPA  ICR  No.  0234.07  and  OMB  Control 
No.  2080-0021,  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street.  NW.. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)260-2740.  by 
email  at  farmer.sandy®epamail. epa.gov. 
or  download  off  the  Internet  at  bttp:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0234.07.  For  technical  questions 
about  the  ICR  contact  Rav  Wesselman  at 
(513)569-7194. 

SUPPLEMENTARY  INFORMATION:  Title: 
Performance  Evaluation  studies  on 
Water  and  Wastewater  Laboratories 
(OMB  Control  No.  2080-0021;  EPA  ICR 
No.  0234.07).  This  is  a  request  for 
extension  of  a  currently  approved 
collection  expiring  December  31,  2000. 
Abstract:  Tne  EPA  receives  analytical 
results  on  drinking  waters  and 
wastewaters  from  a  variety  of 
laboratories  and  must  rely  on  these  data 
as  a  primary  basis  of  its  regulatory 
decisions.  As  a  consequence,  it  had 
become  desirable  to  have  an  objective 


demonstration  that  the  contributing 
laboratories  are  capable  of  producing 
valid  data.  The  subject  Performance 
Evaluation  Studies  are  designed  to 
fulfill  this  need  to  document  and 
improve  the  quality  of  analytical  data 
from  certain  critical  analyses  within 
drinking  water,  major  point-source 
discharge  and  ambient  water  quality 
samples.  Participation  in  Water 
Pollution  (WP)  studies  that  relate  to 
wastewater  analyses,  and  Water  Supply 
(WS)  studies  that  relate  to  drinking 
water  analyses,  is  only  mandated  by  the 
EPA  for  those  laboratories  that  receive 
federal  funds  to  do  such  analyses; 
however  successful  performance  in 
these  studies  is  often  required  by  states 
that  certify  laboratories  for  drinking 
water  and  wastewater  analyses. 
Participation  in  the  Discharge 
Monitoring  Report — Quality  Assurance 
(DMR-QA)  studies  is  mandatory  for 
those  designed  wastewater  discheirges 
who  are  doing  self-monitoring  analyses 
required  under  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
29.  2000  (65  FR  16589);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record-keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  10.3  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  medntain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install  ,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Wastewater  labs,  SJPDES  permittees  and 
toxicity  labs,  and  water  chemistry 
microbiological  labs. 


Estimated  Number  of  Respondents: 
23,430. 

Frequency  of  Response:  Annual. 

Estimated  Total  Annual  hour  Burden: 
241,619  hours. 

Estimated  Total  Annualized  Capital. 
0&-M  Cost  Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  0234.07  and 
OMB  Control  No.  2080-0021  in  any 
correspondence. 

Dated:  December  18.  2000. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
|FR  Doc.  00-32847  Filed  12-22-00;  8:45  am] 
BILUNG  CODE  SS60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6922-1] 

Pesticide  AudloTechnology  Initiative 
Pilot  Program  Announcement 

AGENCY:  Environmental  Protection 
Agency,  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  invites  interested 
individuals  and  organizations  to 
participate  in  a  new  pesticide 
educational  outreach  pilot  program 
entitled  the  Pesticide  Audio  Technology 
Initiative  (PATI)  which  will  develop 
educational  kits  for  use  in  schools.  The 
kits  will  be  used  to  teach  about  the 
Consumer  Labeling  Initiative's  (CLI) 
national  educational  campaign  to 
"READ  the  Label  First!"  and  the 
importance  of  safe  and  proper  use, 
storage,  and  disposal  of  pesticides  and 
household  cleaners. 
DATES:  The  PATI  pilot  program  will 
begin  January  25,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Drew  Burnett  (202)  564-0448. 
Bumett.andTew@epamail.epa.gov;  or 
Amy  Breedlove,  (703)  308-9069, 
Breedlove.amy®  epamail.epa.gov;  Office 
of  Environmental  Education  (1704  A), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
three  primary  objectives  for  the  PATI 
pilot  program:  (1)  To  develop  an 
effective  educational  program  to  teach 
school  age  children  about  the 
importance  of  first  reading  the  label 
before  any  member  of  the  household 
uses  a  pesticide  or  household  cleaner; 
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(2)  promoting  household  safety  to 
reduce  children's  exposure  to 
potentially  harmful  chemicals;  and  (3) 
utilizing  this  pilot  program  as  an 
opportunity  to  foster  partnerships 
among  EPA,  State  and  Local  Agencies, 
industry,  and  other  potential 
stakeholders. 

In  March  1996,  EPA  announced  the 
CLI  after  finding  that  label  information 
is  often  difficult  for  the  general  public 
to  read  and  understand.  CLI  is  a 
voluntary,  cooperative  partnership 
among  federal,  state,  and  local 
government  agencies,  industry,  and 
other  interested  groups  working  to 
improve  product  labels  on  indoor 
insecticides,  outdoor  pesticides,  and 
household  cleaners.  CLI's  educational 
goals  are  to  foster  pollution  prevention 
and  to  improve  consumer 
understanding  of  information  on 
consumer  products,  particularly 
pesticides  and  cleaners.  To  bring  these 
new  labels  to  the  attention  of  the  public, 
the  CLI  developed  a  national  consumer 
education  campaign  entitled  "Read  the 
Label  FIRST!"  (  RtLF!). 

According  to  the  American 
Association  of  Poison  Control  Centers, 
36  children  age  14  and  under  died  from 
poisoning  in  1997.  More  than  1  million 
children  were  victims  of  accidental 
poisoning.  Introducing  school  age 
children  to  the  RtLF!  campaign  and 
child  safety  issues  via  the  PATI  pilot 
program  will  allow  them  to  become 
better-informed  consumers  and  reduce 
their  risks  of  accidental  poisonings.  In 
turn,  they  can  carry  this  knowledge  back 
to  their  families. 

Currently,  participants  in  the  PATI 
pilot  program  include  New  Mexico's 
Family  Career  and  Community  Leaders 
of  America  and  SpaceMark  Talking 
Technologies,  Inc.  EPA  is  aimouncing 
this  initiative  to  promote  the  broadest 
possible  participation  by  interested 
individuals  and  organizations  in  order 
to  develop  an  effective  education 
program  for  school  age  children. 

List  of  Subjects 

Environmental  protection; 
Environmental  education,  and  outreach. 

Dated:  December  14,  2000. 
Michael  Baker, 

Acting  Director,  Office  of  Environmental 

Education. 

[FR  Doc.  00-32844  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  6S60-S0-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

December  18,  2000. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conunission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  26. 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commissions,  Room  1  A-804,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554  or  via  the  Internet  to 
lesmitb@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

ONW  Control  No.:  3060-0253. 

Title:  Part  68 — Connection  of 
Telephone  Equipment  to  the  Telephone 
Network  (Sections  68.106,  68.108, 
68.110). 

Form  No.  :N/ A. 


Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  57.540. 

Estimated  Time  Per  Response:  .057 
hours  per  response  (avg). 

Total  Annual  Burden:  3,270. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  0. 

Frequency  of  Response:  On  occasion. 

Needs  and  Uses:  Part  68  sets  forth  the 
terms  and  conditions  for  connection  and 
for  the  registration  of  customer  provided 
terminal  equipment.  Section  68.106 
requires  customers  connecting  terminal 
equipment  or  protective  circuitry  to  the 
telephone  network  to  provide,  upon 
request,  the  particular  lines  to  which 
such  connection  is  made,  the  FCC 
registration  number  and  ringer 
equivalence  numbers  necessar\'  to  the 
telephone  company.  Section  68.108 
requires  telephone  companies  to  notif\' 
customers  of  possible  discontinuance  of 
service  when  customer's  equipment  is 
malfunctioning  and  to  inform  them  of 
tlieir  right  to  file  a  complaint.  Section 
68.110  requires  telephone  companies  to 
provide  technical  information 
concerning  inter-face  parameters  nol 
specified  in  Part  68  and  notif\' 
customers  of  changes  in  telephone 
company  facilities,  equipment, 
operations  or  procedures  where  such 
changes  can  be  reasonably  expected  to 
render  any  customer's  terminal 
equipment  incompatible  with  the 
telephone  company's  communication 
facilities.  The  purpose  of  this  is  to 
prevent  harm  to  the  telephone  network 
and  degradation  of  our  telephone 
service. 

OMB  Control  No.:  3060-0807. 

Title:  47  CFR  Section  51.803  and 
Supplemental  Procedures  for  Petitions 
Pursuant  to  Section  252(e)(5)  of  the 
Communications  Act  of  1934,  as 
amended. 

Form:  N/A. 

Tyjie  ofRe\iew:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  52. 

Estimated  Time  Per  Response:  40.8. 

Total  Annual  Burden:  2,040  hrs. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  0. 

Frequency  of  Response:  On  occasion. 

Needs  and  Uses:  In  response  to 
petitions  seeking  preemption  pursuant 
to  section  252(e)(5)  of  the 
Communications  Act  of  1934.  as 
amended,  the  Commission  implemented 
procedures  to  help  ensure  the 
expeditious  processing  of  petitions  filed 
pursuant  to  section  252(e)(5).  Any 
interested  party  seeking  preemption  of  a 
state  commission's  jurisdiction  based  on 
the  state  commission's  failure  to  act 
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shall  notih'  the  Commission  as  follows: 
( 1 )  file  with  the  secretary  of  the 
Commission  a  detailed  petition, 
supported  bv  an  affidavit,  that  states 
with  specificitv  the  basis  for  any  claim 
that  it  has  failed  to  act.  and  (2)  serve  the 
state  commission  and  other  parties  to 
the  proceeding  on  the  same  dav  that  the 
partv  serves  the  petition  on  the 
Commission.  Within  15  days  of  the 
filing  of  the  petition,  the  state 
commission  and  parties  to  the 
proceeding  may  file  a  response  to  the 
petition 

OMB  Control  No..  3060-0439. 

Title-  Regulations  Concerning 
indecent  Communications  by 
Telephone. 

Form  .Vo.;N/A. 

Tvpe  ot  Review  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  10.200 

Estimated  Time  Per  Response:  .13 
hours  per  response  (avgj  (about  8 
minutes). 

Total  Annual  Burden:  1.632  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  0 

Frequency  of  Response-  On  occasion. 

S'eeds  and  Uses:  Section  223  requires 
telephone  companies,  to  the  extent 
technically  feasible,  to  prohibit  access  to 
indecent  communications  from  the 
telephone  of  a  subscriber  who  has  not 
previously  requested  access.  Section 
64.201  implements  Section  223  and 
contains  several  information  collection 
requirements;  (1)  A  requirement  that 
certain  common  carriers  block  access  to 
indecent  messages  unless  the  subscriber 
seeks  access  from  the  common  carrier 
(telephone  company)  in  writing;  (2)  a 
requirement  that  adult  message  servic  t- 
providers  notifv'  their  carriers  of  the 
nature  of  their  programming;  and  (3)  a 
requirement  that  a  provider  of  adult 
message  services  request  that  their 
carriers  identify  it  as  such  in  bills  to  its 
subscribers.  The  information 
requirements  are  imposed  on  carriers, 
adult  message  service  providers,  and 
those  who  solicit  their  services  to 
ensure  that  minors  are  denied  access  to 
material  deemed  indecent.  The 
information  collections  are  necessar\'  for 
the  Commission  to  fulfill  its  mandate 
under  Section  223  of  the 
Communications  Act. 

Federal  Communications  Commission 

Magalie  Roman  Salas. 

Se(  Tftan 

[FR  Doc.  00-32787  Filed  12-22-00;  8:45  am) 

BILUNQ  CODE  671 2-01 -P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  a  Matter  To  Be  Added  to  the 
Agenda  for  Consideration  at  an 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
'Government  in  the  Sunshine  Act  "  (5 
use.  552b).  notice  is  hereby  given  that 
(he  following  matter  will  be  added  to 
the  "discussion  agenda"  for 
I  onsideratiim  at  the  open  meeting  of  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation 
scheduled  to  be  held  at  10:00  a.m.  on 
Thursdav.  December  21,  2000.  in  the 
Board  Room  on  the  sixth  floor  of  the 
FUIC  Building  located  at  550— 17th 
Street.  NVV..  Washington.  DC: 

Memorandum  and  resolution  re: 
Disclosure  and  Reporting  of 
(Community;  Reinvestment  Act-Related 
Agreements:  |oint  Final  Rule. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Executive 
.Secretarv  of  the  Corporation,  at  (202) 
898-6757 

Federal  Deposit  Insurance  Corpioration. 

Diit.'.i    nc(  cmhtT  20.  2000. 
Robert  E.  Feldman, 
Executive  Secretary. 

|FK  n.K    00-  IJMlT  Filed  12-21-00:  8:45  am] 
8ILUNG  COD£  671 4-01 -M 


GENERAL  SERVICES 
ADMINISTRATION 

Proposed  Collection;  Comment 
Request  Entitled  Nondiscrimination  in 
Federal  Financial  Assistance  Programs 

AGENCY:  Office  of  Equal  Employment 
Opportunity.  GSA. 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (3090-0228). 


SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35).  that  it  is 
requesting  the  Office  of  Management 
and  Budget  (OMB)  to  reinstate 
information  collection.  3090-0228. 
"Nondiscrimination  in  Federal 
Financial  Assistance  Programs."  This 
information  is  needed  to  ensure  that 
recipients  of  Federal  financial  assistance 
distribute  Federal  surplus  property  in  a 
nondiscriminatory  manner. 
DATES:  lanuarv  25,  2001. 
ADDRESSES:  Send  comments  to  Edward 
Springer.  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503. 

Annual  Reporting  Burden: 
Respondents:  55;  annual  responses:  1; 


average  hours  per  response:  16;  burden 
hours:  16,200. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Conley,  Office  of  Equal 
Employment  Opportunity,  (202)  501- 
0767.  ' 

Copy  of  Proposal:  A  copy  of  this 
proposal  may  be  obtained  from  the  GSA 
Acquisition  Policy  Division  (MVP), 
Room  4011,  GSA  Building,  18th  &  F 
Streets  NW,  Washington,  DC  20405,  or 
by  telephoning  (202)  501-3822,  or  by 
faLxing  your  request  to  (202)  501-3341. 

Dated:  December  19.  2000. 
David  A.  Drabkin. 

Deputy  Associate  Administrator.  Office  of 
.Acquisition  Policy. 
|FR  Doc.  00-32841  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  6820-61 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OON-1 502] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Adverse 
Experience  Reporting  ifor  Licensed 
Biological  Products,  and  General 
Records 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  25, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827^659. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 
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Adverse  Experience  Reporting' for 
Licensed  Biological  Products;  and 
General  Records-Zl  CFR  600.12  and 
Part  600  Subpart  D  (ONfB  Control 
Number  0910-0308)-Extension 

Under  the  Public  Health  Service  Act 
(42  U.S.C.  262),  FDA  is  required  to 
ensure  the  marketing  of  only  those 
biological  products  which  are  safe  and 
effective.  FDA  must  therefore  be 
informed  of  all  adverse  experiences 
occasioned  by  the  use  of  licensed 
biological  products.  FDA  issued  the 
adverse  experience  reporting  (AER) 
requirements  to  enable  FDA  to  take 
actions  necessary  for  the  protection  of 
the  public  health  in  response  to  reports 
of  adverse  experiences  related  to 
licensed  biological  products.  The 
primary  purpose  of  FDA's  AER  system 
is  to  flag  potentially  serious  safety 
problems  with  licensed  biological 
products,  focusing  especially  on  newly 
licensed  products.  Although  premarket 
testing  discloses  a  general  safety  profile 
of  a  new  drug's  comparatively  common 
adverse  effects,  the  larger  and  more 
diverse  patient  populations  exposed  to 
the  licensed  biological  product  provides 
the  opportimity  to  collect  information 
on  rare,  latent,  and  long-term  effects. 
Reports  are  obtained  from  a  variety  of 
sources,  including  patients,  physicians, 
foreign  regulatory  agencies,  and  clinical 
investigators.  Information  derived  from 
the  AER  system  contributes  directly  to 
increased  public  health  protection 
because  such  information  enables  FDA 
to  recommend  important  changes  to  the 
product's  labeling  (such  as  adding  a 
new  warning),  to  initiate  removal  of  a 
biological  product  from  the  market 
when  necessary,  and  to  ensure  the 
manufacturer  has  taken  adequate 
corrective  action  if  necessary. 

Section  600.80(c)(1)  (21  CFR 
600.80(c)(1))  requires  the  licensed 
manufacturer  to  report  each  adverse 
experience  that  is  both  serious  and 
unexpected,  regardless  of  source,  as 
soon  as  possible  but  in  any  case  within 
15  working  days  of  initial  receipt  of  the 


information.  Section  600.80(e)  requires 
licensed  manufacturers  to  submit  a  15- 
day  alert  report  obtained  from  a 
postmarketing  clinical  study  only  if 
there  is  a  reasonable  possibility  that  the 
product  caused  the  adverse  experience. 
Section  600.80(c)(2)  requires  the 
licensed  manufacturer  to  report  each 
adverse  experience  not  reported  under 
paragraph  (c)(1)  at  quarterly  intervals, 
for  3  years  from  the  date  of  issuance  of 
the  product  license,  and  then  at  annual 
intervals.  The  majority  of  the  periodic 
reports  will  be  submitted  annually  since 
a  large  percentage  of  the  current 
licensed  biological  products  have  been 
licensed  longer  than  3  years.  Section 
600.80(i)  requires  the  licensed 
manufacturer  to  maintain  for  a  period  of 
10  years  records  of  all  adverse 
experiences  known  to  the  licensed 
manufacturer,  including  raw  data  and 
any  correspondence  relating  to  the 
adverse  experiences.  Section  600.81  (21 
CFR  600.81)  requires  the  licensed 
manufacturer  to  submit  information 
about  the  quantity  of  the  product 
distributed  under  the  product  license, 
including  the  quantity  distributed  to 
distributors  at  an  interval  of  every  6 
months.  The  semiaimual  distribution 
report  informs  FDA  of  the  quantity,  the 
lot  number,  and  the  dosage  of  different 
products.  Section  600.90  (21  CFR 
600.90)  requires  a  licensed 
manufacturer  to  submit  a  waiver  request 
with  supporting  dociunentation  when 
asking  for  waiving  the  requirement  that 
applies  to  them  under  §§  600.80  and 
600.81. 

Manufactiu^rs  of  biological  products 
for  human  use  must  keep  records  of 
each  step  in  the  manufacture  and 
distribution  of  products  including 
recalls  of  the  product.  The 
recordkeeping  requirements  serve 
preventative  and  remedial  purposes. 
These  requirements  establish 
accountability  and  traceability  in  the 
manufacture  and  distribution  of 
products,  and  enable  FDA  to  perform 
meaningful  inspections. 


Section  600.12  (21  CFR  600.12) 
requires  that  all  records  of  each  step  in 
the  manufacture  and  distribution  of  a 
product  be  made  and  retained  for  no 
less  than  5  years  after  the  records  of 
manufacture  have  been  completed  or  6 
months  after  the  latest  expiration  date 
for  the  individual  product,  whichever 
represents  a  later  date.  In  addition, 
records  of  sterilization  of  equipment 
and  supplies,  animal  necropsy  records, 
and  records  in  cases  of  divided 
manufacturing  of  a  product  are  required 
to  be  maintained.  Section  600.12(b)(2) 
requires  complete  records  to  be 
maintained  pertaining  to  the  recall  from 
distribution  of  any  product. 

Respondents  to  this  information 
collection  are  manufacturers  of 
biological  products.  In  fiscal  year  (FY) 
99  there  were  approximately  79  licensed 
manufacturers.  This  number  excl>'des 
those  manufacturers  who  produc  .jlood 
and  blood  components  and  in  vitro 
diagnostic  licensed  products  because 
they  are  specifically  exempt  from  the 
regulations.  However,  not  all 
manufacturers  may  have  any 
submissions  in  a  given  year  and  some 
may  have  multiple  submissions.  FDA 
received  four  waiver  requests  under 
§  600.90,  of  which  one  was  approved  for 
exemption  of  the  AER  requirements.  In 
FY  99,  there  were  an  estimated  3.662 
15-day  alert  reports,  13,238  periodic 
reports,  and  502  distribution  reports 
submitted  to  FDA.  The  number  of  15- 
day  alert  reports  for  postmarketing 
studies  as  stated  in  §  600.80(e)  was 
minimal  and  is  included  in  the  total 
number  of  15-day  alert  reports.  The 
hours  per  response  are  based  on  FDA 
experience.  The  burden  hours  required 
to  complete  the  MedWatch  Form  for 
§  600.80(c)(1).  (e).  and  (f)  are  reported 
under  OMB  Control  No.  0910-0291. 

In  the  Federal  Register  of  September 
25.  2000  (65  FR  57612).  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  significant 
comments  were  received. 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


No.  of  Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per  Response        Total  Hours 


600.80(c)(1)  and  (e) 

600.80(c)(2) 

600.81 

600.90 

Total 


78 

46.95 

3,662 

78 

169.72 

13,238 

78 

6.4 

502 

4 

1 

4 

1 

3.662 

1 

13.238 

1 

502 

1 

4 

17.407 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


There  are  approximately  343  licensed 
manufacturers  of  biological  products. 


However,  the  number  of  recordkeepers 
listed  for  §  600.12(a)  through  (e) 


excluding  paragraph  (b)(2)  is  estimated 
to  be  11 1.  This  number  excludes 
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manufacturers  of  blood  and  blood 
components  because  their  burden  hours 
for  recordkeeping  have  been  reported 
under  §606.160  in  0MB  Control  No. 
0910-0116.  The  recordkeeping  burden  is 
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based  on  the  number  of  lots  released 
(6.446),  the  number  of  recalls  made 
(1.176).  and  the  total  number  of  AER 
reports  received  [16.900)  for  FY  99.  The 


hours  per  record  are  based  on  FDA 
experience. 

FDA  estimates  the  burden  of  this 
recordkeeping  as  follows: 


Table  2.— Estimated  Annual  Recordkeeping  Burden"" 


21  CFR  Section 


No  of  Recordkeepers 


Annual  Frequency 
of  Recordkeeping 


Total  Annual 
Records 


Hours  per  Record- 
keeper 


600  12 
60012(b)(2) 
600  80(1) 

Total 


111 

58.1 

6,446 

343 

3.4 

1.176 

79 

213.92 

16.900 

32 
24 

1 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Total  Hours 


206,272 
28.224 
16,900 


251 ,396 


Dated:  Derember  18.  2000. 
Margaret  .Vf.  DotzeL 

Associate  Commissioner  for  Policy. 

!FR  Doc.  00-12781  Filed  12-22-00:  8:45  ami 

BILUNG  CODE:  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OON-1 501] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Threshold 
of  Regulation  for  Substances  Used  In 
Food-Contact  Articles 

AGENCY:  Food  and  Dnig  Administration. 
HHS. 

ACTION:  Notice 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  25, 
2001. 

ADDRESSES:  Submit  WTitten  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  New  Executive  Office 
Bldg.,  725  17th  St.  N\V.,  rm.  10235. 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  [HFA-250), 


Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  bl 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Threshold  of  Regulation  for  Substances 
used  in  Food-Contact  Articles~21  CFR 
170.39  (OMB  Control  Number  0910- 
0298) — Extension 

Under  section  409(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  [the  act) 
(21  U.S.C.  348(a)),  the  use  of  a  food 
additive  is  deemed  unsafe  unless:  (1)  It 
c:onforms  to  an  exemption  for 
investigational  use  under  409(j);  (2)  it 
conforms  to  the  terms  of  a  regulation 
prescribing  its  use;  or  (3)  in  the  case  of 
a  food  additive  which  meets  the 
definition  of  a  food-contact  substance  in 
section  409(h)(6),  there  is  either  a 
regulation  authorizing  its  use  in 
accordance  with  section  409(a)(3)(A)  or 
an  effective  notification  in  accordance 
with  section  409(a)(3)(B). 

In  the  Federal  Register  of  July  17, 
1995  (60  FR  36582),  §  170.39  (21  CFR 
170.39)  established  a  process  that 
provides  the  manufacturer  with  an 
opportunity  to  demonstrate  that  the 
likelihood  or  extent  of  migration  to  food 
of  a  substance  used  in  a  food-contact 
article  is  so  trivial  that  the  use  need  not 
be  the  subject  of  a  food  additive  listing 
regulation  or  an  effective  notification. 
The  agency  has  established  two 
thresholds  for  the  regulation  of 
substances  used  in  food-contact  articles. 
The  first  exempts  those  substances  used 
in  food-contact  articles  where  the 
resulting  dietary  concentration  would 


be  at  or  below  0.5  parts  per  billion.  The 
second  exempts  regulated  direct  food 
additives  for  use  in  food-contact  articles 
where  the  resulting  dietary  exposure  is 
1  percent  or  less  of  the  acceptable  daily 
intake  for  these  substances. 

In  order  to  determine  whether  the 
intended  use  of  a  substance  in  a  food- 
contact  article  meets  the  threshold 
criteria,  certain  information  specified  in 
§  170, 39(c)  must  be  submitted  to  FDA. 
This  information  includes:  (1)  The 
chemical  composition  of  the  substance 
for  which  the  request  is  made:  (2) 
detailed  information  on  the  conditions 
of  use  of  the  substance;  (3)  a  clear 
statement  of  the  basis  for  the  request  for 
exemption  from  regulation  as  a  food 
additive;  (4)  data  that  will  enable  FDA 
to  estimate  the  daily  dietary 
concentration  resulting  from  the 
proposed  use  of  the  substance;  (5) 
results  of  a  literature  search  for 
toxicological  data  on  the  substance  and 
its  impurities;  and  (6)  information  on 
the  environmental  impact  that  would 
result  from  the  proposed  use. 

FDA  uses  this  information  to 
determine  whether  the  food-contact 
article  meets  the  threshold  criteria. 
Respondents  to  this  information 
collection  are  individual  manufacturers 
and  suppliers  of  substances  used  in 
food-contact  articles  (i.e..  food 
packaging  and  food  processing 
equipment)  or  of  the  articles  themselves. 

In  the  Federal  Register  of  September 
19.  2000  (65  FR  56585),  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  comments 
were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Federal  Register / Vol.  65,  No.  248 / Tuesday,  December  26,  2000 /Notices 


81531 


Table  1  .—Estimated  Annual  Reporting  Burden"" 


21  CFR  Section 


NO.  o.  ResporKlents  ^-fi^S^e^^       '^^Xef       Hours  per  Response 


Total  Hours 


170.39 


1 


48 


288 


^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  above  annual  reporting  estimate 
is  based  on  information  received  from 
representatives  of  the  food  packaging 
and  processing  industries  and  on  agency 
records.  In  the  past,  FDA  has  typically 
received  60  threshold  of  regulation 
exemption  requests  per  year. 

However,  it  is  estimated  that  up  to  90 
percent  of  the  requests  that  would  have 
previously  been  submitted  under 
§  170.39  will  now  be  submitted  under 
the  premarket  notification  process  for 
food-contact  substances  established  by 
section  409(h)  of  the  act. 

Dated:  December  18,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-32784  Filed  12-22-00;  8:45  am] 

BILUNG  CODE:  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  review;  comment 
request;  Evaluation  of  a  Public 
Education  Campaign  on  Drinking 
During  Pregnancy 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  and 
approval  of  the  information  collection 
listed  below.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  September  18, 
2000.  page  56316  and  allowed  60-days 
for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  eJlow  an  additional 
30  days  for  public  comment.  The 
National  Institutes  of  Health  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1,  1995,  unless  it  displays 
a  currently  valid  OMB  control  number. 

Proposed  Collection 

Title:  Evaluation  of  a  Public 
Education  Campaign  on  Drinking 
During  Pregnancy. 


Type  of  Information  Collection 
Request:  New  Collection. 

Need  and  Use  of  Information 
Collection:  The  evaluation  is  being 
conducted  to  determine  whether  the 
public  education  campaign  on  alcohol 
consvunption  during  pregnancy  raises 
awareness  and  attentiveness  to  the 
problems  of  drinking  during  pregnancy 
among  the  target  audience  of  African 
American  women  ages  21-29  residing  in 
Washington,  DC.  The  public  education 
campaign,  funded  by  NIAAA,  is  in 
response  to  a  need  for  increased 
awareness  among  African  American 
women  of  childbearing  age  about  the 
consequences  of  drinking  diu-ing 
pregnancy,  the  most  severe  of  which  is 
Fetal  Alcohol  Syndrome  (FAS).  The 
two-year  campaign  will  be  launched 
during  the  spring  of  2001 ,  and  will  serve 
as  a  pilot  program  for  possible 
replication  in  other  communities  across 
the  country. 

The  information  from  the  evaluation 
of  the  public  information  campaign  is  to 
be  used  by  NIAAA  to  inform  policy  and 
practice  related  to  public  education 
efforts  targeted  toward  preventing 
drinking  during  pregnancy.  The 
collection  of  information  will  take  place 
at  two  points  (pretest  and  posttest):  (1) 
In  the  spring,  2001,  prior  to 
commencement  of  the  public  education 
campaign,  to  gather  baseline  data  on 
knowledge  of  the  effects  of  drinking 
during  pregnancy;  and  (2)  in  the  winter. 
2003,  immediately  following  the 
conclusion  of  the  public  education 
campaign,  to  determine  whether  the 
message  to  the  target  audience  had  its 
intended  effect.  The  data  collected  will 
be  analyzed  to:  (1)  Increase 
understanding  about  the  extent  of 
African  American  women's  knowledge 
of  the  risks  of  drinking  dm-ing 
pregnancy;  (2)  evaluate  whether  a 
public  education  campaign  targeted 
towards  African  American  women  is 
effective  in  increasing  awareness;  and 
(3)  assess  the  campaign's  strengths  and 
weaknesses  in  order  to  provide 
guidemce  to  other  similar  public 
education  campaigns. 

The  public  education  campaign  and 
evaluation  are  new  efforts  that  will 
continue  for  approximately  two  years. 

Frequency  of  Response:  Once  per 
respondent.  Potential  respondents  will 
be  screened  to  avoid  including 


individuals  in  both  the  pre-  and  post- 
test  invervals  as  well  as  including 
individuals  multiple  times  in  a  single 
test  interval. 

Affected  Public:  Individuals. 

Type  of  Respondents:  Adults.  The 
annual  reporting  burden  is  as  follows: 

Estimated  Number  of  Respondents: 
400  at  each  of  the  two  data  collection 
points,  for  a  total  of  800  respondents. 

Estimated  Number  of  Responses  per 
Respondent:  One  response  per 
respondent. 

Average  Burden  Hours  per  Response: 
5-minute  response  per  individual,  for  a 
total  respondent  burden  of  4045 
minutes,  including  pilot  test  responses. 

Estimated  Total  Annual  Burden 
Hours  Requested:  67.4  hours.  There  are 
no  Costs  to  Respondents  to  report.  There 
are  no  Capital  Costs  to  report.  There  are 
no  Operating  or  Maintenance  costs  to 
report. 

Request  for  Comments 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  the  following  points:  (1) 
Whether  the  data  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions;  (3)  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item[s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulator}'  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
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plans  and  instruments,  contact:  Ms. 
Diane  Miller.  Scientific 
Communications  Branch.  Office  of 
Scientific  Affairs.  NIAAA.  NIH.  Willco 
Building.  Suite  409.  6000  Executi%e 
Boulevard.  Rockville.  MD.  20892-7003 
or  e-mail  your  request,  including  your 
address  to; 

dmiller#willco. niaaa.nih.gov.  Ms. 
Miller  can  be  contacted  by  telephone  at 
301-443-3860. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
January  25.  2001. 

Dated   Dc(  fmber  15.  2000. 
Stephen  Long. 
Executive  Officer.  SI  AAA 
[FR  Due  00-)28ir  Filed  12-22-00:  8:4.5  ami 

BiLUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES        ^ 

National  Institutes  of  Heaitti 

Government-Owned  inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 

action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  bv  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
3.5  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health.  6011  E.xecutive 
Boulevard.  Suite  325.  Rockville. 
Maryland  20852-3804;  telephone:  301/ 
496-7057:  fax:  301/402-0220  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 


Dombrock  Blood  Typing 

leffery-  L  Miller,  Alexander  Gubin. 
Marion  E.  Reid  INlDDKj 

lUHH.S  Reference  No.  fci-lSS-OO/O  filed  23 
Sep  JOODl 

Licensing  Contact:  John  Rambosek:  301/ 
496-7056  exf.  270:  email: 
rambosej©od.nih.gov. 

The  Dombrock  blood  group  was  first 
discovered  in  1965.  It  is  comprised  of 
five  alleles:  two  common  alleles,  Do(a-t-) 
and  Do(b-t-).  and  three  very  rare  alleles 
Gv(d).  Hv,  and  Io(a)  which  are 
essentially  different  null  alleles.  The 
Dom.hrock  blood  group  system  has  been 
estimated  to  be  the  fifth  most  useful 
blood  group  marker  in  Caucasians. 
Blood  tvping  for  this  blood  group  is 
hard  to  do.  since  there  is  a  limited 
amount  of  antibodies,  and  the  antigens 
are  trickv  to  work  with.  This  invention 
disclo.ses  the  gene  and  polymorphisms 
of  that  gene  that  result  in  the  Dombrock 
blood  group  antigenicity.  Thus  this 
invention  provides  for  the  first  time  a 
method  for  reliably  typing  the  human 
blood  supply  for  the  Dombrock  blood 
group  antigenicity.  The  genetic 
information  may  also  be  used  to 
generate  antigen-specific  antibodies  for 
blood  typing.  The  primary  use  for  the 
technologv  is  to  improve  blood  typing 
practices  through  molecular  means  and 
thereby  prevent  clinical  problems 
(transfusion  reactions,  etc.)  associated 
with  improperly  mismatched  blood. 

Microbial  Identification  Databases 

fan  a  Wilkes,  Fatemeh  Rafii,  Katherine 
L  Glover.  Manuel  Holcomb,  Cao  M. 
Xiaoxi,  John  B  Sutherland  IFDAj 

I  DHHS  Reference  No.  E- 169-00/0  filed  10 
Oct  20001 

Licensing  Contact:  Dale  Berkley:  301/ 
496-7735  ext   223:  e-mail: 
berklevd@od.nih.gov. 

The  invention  is  a  method  for 
assembling  a  coherent  database 
containing  an  essentially  unlimited 
number  of  pyrolysis  mass  spectra  to 
enable  rapid  chemotaxonomy  of 
unknown  microbial  samples.  The 
invention  corrects  for  short  and  long- 
term  drift  of  microbial  pyrolysis  mass 
spectra  by  using  spectra  of  similar 
microbes  as  internal  standards.  The 
invention  provides  for  the  first  time  a 
practical  wav  to  assemble  a  coherent 
database  containing  an  essentially 
unlimited  number  of  pyrolysis  mass 
spectra,  where  one  or  more  is 
representative  of  each  relevant  strain, 
and  representative  of  additional  strains 
as  they  are  added  to  the  pool  of 
microbial  agents.  Microorganisms  can 
be  identified  using  the  invention  from 


their  fingerprint  spectra  regardless  of 
the  gro\vth  medium  used  to  cultiire  the 
bacteria.  This  is  a  result  of  the  discovery 
that  corrections  made  to  the  fingerprint 
spectrum  of  one  type  of  bacterium  to 
compensate  for  changes  in  growth 
medium  may  be  applied  successfully  to 
metabolically  similar  bacteria. 
Fingerprint  spectra  to  which  the  method 
of  the  invention  may  be  applied  include 
mass  spectra,  infrared  spectra, 
chromatograms,  NMR  spectra  and  ion- 
mobilitv  spectra.  The  present  invention 
is  especially  useful  for  the  rapid 
identification  of  microorganisms, 
including  human  pathogens. 

Quantifying  Gene  Relatedness  via 
Nonlinear  Prediction  of  Gene 
Expression  Levels 

Dougherty- et  al.  (NHGRI) 

ISerial  No.  09/595,580  filed  15  jun  2000] 

Licensing  Contact:  Dale  Berkley;  301/ 
496-7735  ext.  223;  e-mail: 
berkleyd@od.nih.gov. 

This  invention  relates  to  a  new  way 
to  analyze  the  function  of  a  newly 
identified  gene.  Working  together,  the 
genes  within  a  genomic  system 
constitute  a  control  system  for 
modulating  gene  expression  activity  and 
protein  production.  Regulation  within 
this  control  system  depends  on 
multivariate  relations  among  genes. 
Therefore,  a  key  window  into 
understanding  genomic  activity  is  to 
quantify  the  manner  in  which  the 
expression  profile  among  a  set  of  genes 
can  be  used  to  predict  the  expression 
levels  of  other  genes.  This  invention 
provides  the  experimental,  statistical, 
and  computational  basis  for  nonlinear 
and  linear  multivariate  prediction  and 
co-determination  among  gene 
expression  levels,  and  it  is  applied  in 
the  context  of  cDNA  microarrays.  Using 
these  measures  of  multi-gene 
interactivity,  it  is  possible  to  infer 
genomic  regulatory  mechanisms  and 
thereby  identify  the  manner  in  which 
genetic  malfunction  contributes  to 
cancer  and  developmental  anomalies. 

Dated:  December  14.  2000. 
lack  Spiegel. 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
Xational  Institutes  of  Health. 
iFR  Doc.  00-32814  Filed  12-22-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U,S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Vibrio  cholerae  0139  Coniugate 
Vaccines 

Shousun  Szu.  Zuzana  Kossaczka,  John 
Robbins  (NICHD) 

DHHS  Reference  No.  E-274-00/1; 
PCT/USOO/24119  filed  01  Sep  2000 

Licensing  Contact:  Peter  Soukas;  301/ 
496-7056  ext.  268;  e-mail: 
soukasp@od.nih.gov 

Cholera  remains  an  important  public 
health  problem.  Epidemic  cholera  is 
caused  by  two  Vibrio  cholerae  serotypes 
Ol  and  6l39.  The  disease  is  spread 
through  contaminated  water.  According 
to  information  reported  to  the  World 
Health  Organization  in  1999,  nearly 
8.500  people  died  and  another  223,000 
were  sickened  with  cholera  worldwide. 
This  invention  is  a  polysaccharide- 
protein  conjugate  vaccine  to  prevent 
and  treat  infection  by  Vibrio  cholerae 
0139  comprising  the  capsular 
polysaccharide  (CPS)  of  V.  cholerae 
0139  conjugated  through  a  dicarboxylic 
acid  dihydrazide  linker  to  a  mutant 
diphtheria  toxin  carrier.  In  addition  to 
the  conjugation  methods,  also  claimed 
in  the  invention  are  methods  of 
immunization  against  V.  cholerae  0139 
using  the  conjugates  of  the  invention. 
The  inventors  have  shown  that  the 
conjugates  of  the  invention  elicited  in 


mice  high  levels  of  serum  antibodies  to 
CPS,  a  surface  antigen  of  Vibrio  cholerae 
0139,  that  have  vibriocidal  activity. 
Clinical  trials  of  the  two  most 
immunogenic  conjugates  have  been 
planned  by  the  inventors.  This 
invention  is  further  described  in 
Infection  and  Immunity  68[9),  5037- 
5043,  Sept.  2000. 

Inhibition  of  MXR  Transport  by 
Acridine  Derivatives 

Susan  Bates,  Robert  Robev  (NCI) 

DHHS  Reference  No.  E-258-99/0  filed 
20  Jan  2000 

Licensing  Contact:  Vasant  Gandhi; 
301/496-7056  ext.  224;  e-mail: 
gandhiv@od.  nih  .gov 

The  invention  relates  to  a  new  use  for 
a  compound,  an  acridine  derivative,  as 
an  inhibitor  of  multidrug  resistance  in 
cancer  cells.  Specifically,  the  inventors 
have  shown  that  the  compound 
modulates  the  transport  of  compounds 
from  mitoxantrone-resistant  (MXR)  cells 
wherein  the  cells  overexpress  an  MXR 
gene.  The  MXR  gene  is  also  known  by 
Qie  following  designations:  BCRP, 
ABCP.  and  ABCG2. 

Jack  Spiegel, 

Director,  Division  of  Technology. 

Development  and  Transfer.  Office  of 

Technology  Transfer.  Sational  Institutes  of 

Health. 

IFR  Doc.  00-32815  Filed  12-22-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtfi 

Prospective  Grant  of  Exclusive 
License:  Hydroxylamlne  Compositions 
for  the  Prevention  or  Retardation  of 
Cataracts 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  notice,  in  accordance 
with  35  U.S.C.  209(c))l)  and  37  CFR 
404.7{a)(l){i).  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Ser\'ices.  in 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
invention  embodied  in:  U.S.  Patent 
Number  6,001,853  issued  December  14. 
1999  entitled.  "Hydroxylamlne 
Compositions  for  the  Prevention  or 
Retardation  of  Cataracts",  to  SL 
Pharmaceuticals,  having  a  place  of 
business  in  Keimett  Square.  PA  19348. 
The  contemplated  exclusive  license  may 
be  limited  to  use  for  human  therapeutics 
and  diagnostics.  The  United  States  of 


America  is  the  assignee  of  the  patent 
rights  in  this  invention. 

DATES:  Only  written  comments  and/or 
application  for  a  license  which  is 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
Februan,'  26,  2001,  will  be  considered. 

ADDRESSES:  Request  for  a  copy  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  should  be  directed  to:  Marlenf^ 
Shinn,  Technology  Licensing  Specialist. 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  301-496-7056 
ext.  285;  Facsimile:  301-402-0220:  E- 
mail:  ms482m@nih.gov. 

SUPPLEMENTARY  INFORMATION:  Cataracts 
are  believed  to  be  a  disease  of 
multifactorial  origin  involving  many  of 
the  same  processes  that  characterize  the 
process  of  aging  in  other  issues.  This 
invention  relates  generally  to  a 
pharmaceutical  composition  and 
treatment  to  inhibit  the  development  of 
cataracts  in  the  crystalline  lens  of  the 
eye  by  administering  a  hydroxylamine 
to  a  patient  at  risk  of  developing  a 
cataract.  This  technology  is  an 
improvement  over  what  is  presently 
known,  in  that  it  allows  for  a  clinically 
useful  non-surgical  treatment  that 
retards  the  development  of  age-related 
cataracts. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law.  will  not  be  released 
under  the  Freedom  of  Information  Act. 
5  U.S.C.  552. 

Dated:  December  15.  2000. 
lack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer 
IFR  Doc.  00-32816  Filed  12-22-00;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  FR  4563-N-21] 

Notice  of  Proposed  information 
Collection  for  Public  Comment;  Annual 
Lead-Based  Paint  (LBP)  Activity 
Report 

AGENCY:  Office  of  the  Assistant 
Secretarv  for  Public:  and  Indian 
Housing.  HUD 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  February  26. 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name/or  OMB  Control 
number  and  should  be  sent  to:  Mildred 
M.  Hamman.  Reports  Liaison  Officer. 
Public  and  Indian  Housing.  Department 
of  Housing  and  Urban  Development. 
451  7th  Street.  SW..  Room  4238. 
Washington,  DC  20410-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642. 
extension  4128.  for  copies  of  the 


proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-free 
number) 

SUPPLEMENTARY  INFORMATKDN:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  requried  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agencv,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  qualitv.  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  oa  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technoiogv;  p.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Annual  Lead-Based 
Paint  Activitv  Report. 

OMB  Control  Number:  2577-0090. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD 
needs  the  information  to  assure 
statutorv  and  regulatory  compliance 
with  The  Lead-Based  Paint  Poisoning 


Prevention  Act  (LBPPA),  as  amended 
(42  U.S.C.  4821-4846)  which  requires 
public  and  Indian  housing  agencies 
(HAs)  to  randomly  sample  their  pre- 
1978  developments  for  the  presence  of 
LBP.  Congress  directed  HUD  to  establish 
an  adequate  management  information 
system  for  rr^asuring  and  reporting  on 
HAs'  perfoi     dnce  on  LBP  activities. 
HUD  revised  the  tracking  system  for 
collecting  lead-based  paint  data.  The 
system  collects  less,  but  different  data. 
HAs  use  the  Form  HUD-52850  to  submit 
information  on  LBP,  HUD  reports  the 
information  to  Congress  as  required  by 
statute. 

Agency  form  number:  HUD-52850. 

Members  of  affected  public:  State, 
Local  or  Tribal  government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents:  3,100  respondents;  one 
response  per  respondent  annually;  one 
hour  average  per  response,  3,100  total 
reporting  burden  hours  per  year. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change. 

Authority;  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  December  19.  2000. 

Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
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Annual 

Lead-Based  Paint  (LBP) 

Activity  Report 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No.  2577-0090  (Exp.  1 1/30/2000) 


Public  reporting  burden  tor  this  collection  of  Information  is  estimated  to  average  1  tiour  per  resportse.  including  the  time  tor  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  This  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to.  a  collection  of  infomnation  unless  that  collecton  displays  a  valid  OMB  control  number. 
The  Lead-Based  Paint  Poisoning  Prevention  Act,  (42  U.S.C.  4821-4846)  requires  Housing  Agencies  to  randomly  sample  their  pre- 1978  developments  for 
the  presence  of  Lead-Based  Paint.  Congress  directed  HUO  to  establish  an  adequate  management  information  system  for  measuring  and  reporting  HAs 
use  of  funds  designated  tor  lead  paint  testing  and  abatement.  The  information  will  be  used  by  HUD  to  ensure  statutory  and  regulatory  compliance  with 
the  Act.  to  respond  to  Congressional  inquiries  and  to  monitor  HAs'  LBP  activities.  Responses  to  the  collection  of  information  are  mandatory  The 
information  requested  does  not  lend  itself  to  confidentiality. 


Mama  of  l-kxislng  Auttrarity 


Housing  Auttwrity  Code 


(Enter  data  for  up  to  ten  seperate  developments  below  -  For  additional  developments,  if 
Reporting  Period  From  (mm/dd/yyyy)  /        /  To 


needed,  use  the  form  on  the  back) 
/        / 


Developnwnt  Code  with  Suffix 

, 

1 

Total  number  of  family  units  In  Development 

' 

EBL« 

1                                                                 ; 

(1 )     Number  ot  children  identified  with  an  EBL 

i                         ' 

(2)     Number  ot  units  with  EBLs 

1                                 ! 

(3)     Average  number  of  days  to  perform  testing 

[                 I                 1 

(4)     Number  of  times  EBL  resulted  in  abatement  or  relocation 

TMUrtg 

(5)     Number  of  units  actually  tested 

(6)     Number  of  tested  units  with  LBP  hazards 

1                 1 

(7)     Total  amount  of  all  funds  expended  for  testing 

'                     ! 

(8)     Total  amount  of  MOD  funds  expended  for  testing 

'                     1                     ' 

Aljetement 

1                     1 

(9)     Number  of  units  planned  to  be  abated 

(10)   Number  of  units  aclualty  abated 

(11)   Total  amount  of  all  funds  expended  for  abatement 

(12)   Total  amount  of  MOD  funds  expended  for  abatement 

Development  Code  with  Suffix 


Total  number  of  family  units  in  Development 


EBU 


(1)     Numt)er  of  children  Identified  with  an  EBL 


(2)     Number  of  units  with  EBLs 


(3)     Average  number  ot  days  to  perform  testing 


(4)     Number  of  times  EBL  resulted  In  abatement  or  relocation 


TaeUng 


(5)     Numtier  of  units  actually  tested 


(6)     Numberof  tested  units  with  LBP  tiazards 


(7)     Total  amount  of  all  funds  expended  for  testing 

(8)     Total  amount  of  MOD  funds  expended  for  testing 

Abatement 

(9)     Number  of  units  planned  to  be  abated 

(10)   Number  ot  units  actually  abated                                                                           i 

(11)   Total  anraunt  of  all  funds  experxled  for  abatement                         i                                                                       1 

(12)   Total  amount  of  MOO  funds  expended  tor  abatement 

I  hereby  certify  ttiat  all  ttie  information  stated  therein,  as  well  as  any  intomation  provided  In  the  accompaniment  herewith,  is  true  and  accurate  

Warning:  HUD  will  prosecute  false  daims  and  statements.  Conviction  may  result  in  cnminal  and/or  civil  penalties.  (II  U.S.C  1M1,  Itlt,  1t12;  11  U.S.C  1721,  HOQ 

Executive  Director  of  PHA  (Signature  and  Date) 


Note:  If  ttie  Housing  Auttiority  has  performed  any  LBP  activities  and  incurred  any  cost  related  to  acquisition  under 
the  development  program,  provide  ttie  atx>ve  information  on  a  separate  activity  report  form.  Previous  edition  Is 
obsolete 


form  HUD-52850  (8/97) 
ref.  Handbool(  7487.1 
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Development  Code  with  Suffix 

Total  number  of  family  units  m  Development 

EBLs 

(1)      Number  of  children  idennfiod  wiffi  an  EBL 

(2)      Number  ot  units  with  EBLs 

1 

(3)      Average  number  ot  days  to  perform  teslinq 

(4)      Number  of  times  EBL  resulted  m  abatement  or  relocation 

Testing 

(5)     Number  of  units  actually  tested 

(B)     Number  of  tasted  units  with  LBP  hazards 

; 

(7)      Total  amount  of  all  funds  expended  lor  testinq 

(8)     Total  amount  ot  MOD  funds  expended  for  testinq 

1 

Abatement 

(9)     Number  of  units  planned  to  be  abated 

(10)    Number  of  units  actually  abated 

1 

(11)    Total  amount  of  all  funds  expended  for  abatement 

1 

1 

(12)    Total  amount  of  MOD  furxJs  expended  tor  at>atement 

1                     1                     !                     1 

Instructions  For  Completing  The  Annual  LBP  Activity  Report 

The  following  requested  data  should  be  provided  on  an  annual 

basis  based  on  the  HA's  Fiscal  Year    Reports  shall  be  sent  to  the 

local  HUD  Field  Office  and  are  due  30  days  after  the  end  of  the  HA's 

Rscal  Year 

The  following  information  is  to  be  submitted  on  each  development 

engaged  in  LBP  activities  during  this  reporting  pehod 

Header:  Enter  the  Developrnenl  Code  and  Suffix  (where  applicable) 

for  each  development  engaged  in  LBP  activities  dunng  this  reporting 

penod 

Total  Family  Units  in  Development:    Enter  the  total  numt>er  of 

famity  units  within  each  development  engaged  in  LBP  activities 

dunng  this  reporting  penod 

EBLs: 

1  Enter  the  number  of  children  identified  by  the  health  community 
as  having  an  elevated  blood  lead  (EBL)  level  If  a  parent  informs 
the  HA  that  their  child  has  an  EBL,  the  HA  should  confirm  this  with 
the  child's  physician,  nurse,  or  health  care  lacility 

2  Enter  the  number  of  HA  units  associated  with  resident  children 
identified  as  having  an  EBL 

3  Enter  the  average  number  of  days  to  test  a  unit 

4  Enter  the  number  of  times  an  EBL  resulted  in  relocation  of  the 
family  or  abatement  of  the  unit 

Testing 

5  Enter  the  numljer  of  pre-1978  family  units  that  were  actually 
tested  for  LBP  heizards  dunng  this  reporting  pehod 

6  Enter  the  number  of  units  which  were  tested  during  this  reporting 
period  wtiich  were  found  to  contain  LBP  hazards.  This  number 
represents  either 


(a)  the  total  number  of  units  randomly  sampled  and  found  to 
contain  LBP  hazards  represents  the  total  number  of  units  In  the 
development  and  therefor^  all  units  In  the  development  require 
abatement  (i.e.,  there  are  1 00  units  In  the  development,  of  which 
51  were  tested,  and  51  of  those  tested  contain  a  LBP  hazard; 
therefore,  all  100  units  in  the  development  are  considered  to 
contain  LBP  hazards).  Therefore,  the  number  to  be  recorded  on 
line  12  should  be  100  units;  or 

(b)  the  total  number  of  units  randomly  sampled  is  51  units  out  of 
100;  however,  100  units  are  eventually  sampled  (tested);  of  the 
1 00  tested,  only  40  are  found  to  contain  LBP  hazards.  Therefore, 
the  numt>er  to  be  recorded  on  line  12  should  be  40  units. 
Enter  the  total  amount  of  funds  expended  for  LBP  random 
sampling  during  this  reporting  period. 
Enter  the  total  amount  of  MOD  (CIAP  and/or  CGP)  funds  ex- 
pended tor  LBP  random  sampling  this  reporting  period.  This 
anrxjunt  may  be  less  than  or  equal  to  the  amount  on  line  7. 

Abatement: 

9     Enter  the  number  of  units  planned    to  be  abated  during  this 

reporting  period. 

Enter  the  number  of  units  actually  abated  during  this  reporting 

period 

Enter  the  total  amount  of  funds  expended  for  abatement  this 

reporting  period. 
12  Enter  to  total  amount  of  MOD  funds  expended  during  this 

reporting  period.  This  amount  may  be  less  than  or  equal  to  the 

amount  on  line  11 


8 


10 


11 


Note:  11  the  Housing  Authonty  lias  performed  any  LBP  activites  and  incurred  any  cost  related  to  acquisition  under 
the  development  program,  provide  the  above  Information  on  a  separate  activity  report  form.  Previous  edition  Is 
obeolete 


form  HUD-52850  (8/97) 
ref.  Handbook  7487.1 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-78] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB — 
Historically  Black  Colleges  and 
Unlversttles  (HBCUs) 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  infonnation 
collection  requirement  described  below 
has  been  submitted  to  the  office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  January  25, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
approval  nimiber  (2506-0122)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 


New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  street, 
Southwest,  Washington.  DC  20410:  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  nmnber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 


be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Historically  Black 
Colleges  and  Universities  (HBCUs). 

OMB  Approval  Number.  2506-0122. 

Form  Numbers:  HUD-40076HBCU. 

Description  of  The  Need  for  The 
Infonnation  and  Its  Proposed  Use: 
Annually.  HUD  conducts  competitions 
for  HBCUs  to  compete  for  funds.  HBCUs 
use  HUD  funds  to  expand  their  role  and 
effectiveness  in  addressing  community 
development  needs  in  their  localities. 

Respondents:  Not-for-profit 
institutions. 

Frequency  of  Submission:  On 
occasion  quarterly. 

Reporting  Burden: 


Number  of 
respondents 

X 

Frequency  of 
response 

X 

Hours  per 
response 

s 

Burden  hours 

105 

10.62 

38.30 

42.700 

Total  Estimated  Burden  Hours: 
42.700. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 

Dated:  December  19,  2000. 
Wayne  Eddins, 

Department  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

(FR  Doc.  00-32795  Filed  12-22-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4561-N-62] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB;  Public 
and  Indian  Housing-LOCCS/VRS 
Payment  Vouchers 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  January  25. 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-0166)  and 
should  be  sent  to:  Joseph  F.  Lackev.  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
Southwest,  Washington,  DC  20410:  e- 
mail  Wayne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  not  a 
toll-free  number  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 


for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information:  (3)  the  OMB 
approval  number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use:  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 
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Title  of  Proposal  Public  and  Indian 
Housing-LOCCS/VRS  Payment 
Vouchers. 

OMB  Approval  Number  2577-0166 

Form  S'umbers:  HUD-50080  Series. 

Description  of  the  \'eed  for  the 
Information  and  Its  Proposed  Use:  Grant 


recipients  will  use  the  payment 
vouchers  to  request  funds  from  HUD 
through  the  LOCCS/VRS  voice  activated 
system.  The  information  collected  on 
the  form  will  also  be  used  as  an  internal 
control  measure  to  ensure  the  lawful 


and  appropriate  disbursement  of 
Federal  funds. 

Respondents:  State.  Local  or  Tribal 
Government. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of  re- 
spondents 

Frequency  of 
response 

Hours  per 
response 

Burden  hours 

HUD-50080  Senes         

5,312 

22 

15 

17.540 

Total  Estimated  Burden  Hours: 
17.540 

Status:  Reinstatement,  without 
change 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended 

Dated:  December  19.  2000 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 

Office  of  the  Chief  Information  Officer 

!FR  Doc.  00-32796  Filed  12-22-00;  8:45  ami 

BILLMG  CODE  421(Mn-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  tfM  Secretary 

Exxon  Valdez  Oil  Spill  Public  Advisory 
Group 

AGENCY:  Department  of  the  Interior. 
Office  of  the  Secretary 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Department  of  the 
Interior,  Office  of  the  Secretary  is 
announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
Group. 

DATES:  January  11-12,  2001,  at  9:00  am 
ADDRESSES:  Fourth  floor  conference 
room,  645  "G"  Street,  Anchorage, 
.\laska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Mutter,  Department  of  the 
Interior.  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street.  Suite 
119,  Anchorage.  Alaska,  (907)  271- 
5011. 

SUPPLEMENTARY  INFORMATION:  The 

Public  Advisory  Group  was  created  by 
Paragraph  V.A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991,  and  approved  by  the  United  States 
District  Court  for  the  District  of  .Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska.  Civil  Action 
No.  A91-081  CV.  The  meeting  agenda 
will  feature  an  orientation  for  new 
Public  Advisory  Group  members  and 


briefings  on  research  issues,  the  annual 
restoration  work  plan,  and  the  status  of 
habitat  protection  measures  in  the  spill 
impact  area. 

Willie  R.  Taylor. 

Director.  Office  of  Environmental  Policy  and 

Compliance 

(FR  Dot  00-32813  Filed  12-22-00;  8:45  ami 

BILUNG  CODE  4310-RG-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan 

ACTION:  Notice  of  availability  of  an 
environmental  assessment/habitat 
conservation  plan  for  issuance  of  an 
endangered  species  act  section 
10(a)(1)(b)  permit  for  the  incidental  take 
of  the  houston  toad  (Bufo  houstonensis) 
during  construction  of  one  single-family 
residence  on  0.5  Acres  of  the  10.0-acre 
tract  2  out  of  the  |ames  West  survey, 
abstract  No.  334.  Bastrop  County,  Texas. 

SUMMARY:  Michael  and  Judy  Harding 
(Applicants)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicants  have  been 
assigned  permit  number  TE— 036096— 0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  [Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single-family  residence  on  0.5  acres 
of  the  10.0-acre  Tract  2  out  of  the  James 
West  Survey.  Abstract  No.  334,  Bastrop 
County.  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conser\ation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 


this  notice.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  January  25.  2001. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting 
Tannika  Engelhard,  U.S.  Fish  and 
Wildlife  Service,  10711  Burnet  Road, 
Suite  200,  Austin,  Texas  78758  (512/ 
490-0057).  Documents  will  be  available 
for  public  inspection  by  written  request, 
by  appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Austin, 
Texas,  at  the  above  address.  Please  refer 
to  permit  number  TE-036096-0  when 
submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tannika  Engelhard  at  the  above  U.S. 
Fish  and  Wildlife  Service,  Austin 
Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to.  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

Michael  and  Judy  Harding  plan  to 
construct  a  single-family  residence  on 
0.5  acres  of  the  10.0-acre  Tract  2  out  of 
the  James  West  Survey,  Abstract  No. 
334.  Bastrop  County,  Texas.  This  action 
will  eliminate  0.5  acres  or  less  of 
Houston  toad  habitat  and  result  in 
indirect  impacts  within  the  property. 
The  Applicants  propose  to  compensate 
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for  this  incidental  take  of  the  Houston 
toad  by  providing  $2,000.00  to  the 
National  Fish  and  Wildlife  Foundation 
for  the  specific  purpose  of  land 
acquisition  and  management  within 
Houston  toad  habitat,  as  identified  by 
the  Service. 

Bryan  Arroyo, 

Regional  Director.  Region  2,  Albuquerque, 

New  Mexico. 

|FR  Doc.  00-32860  Filed  12-22-00;  8:45  ami 

BILLING  CODE  4510-S5-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  ttie 
Incidental  Talce  of  ttie  Houston  Toad 
(Bufo  iKHJStonensis)  During 
Construction  of  One  Single-Family 
Residence  on  0.5  Acres  of  the  2.04- 
Acre  Property  on  Old  Pin  Oalt  Road, 
Bastrop  County,  Texas  (Beeman) 

SUMMARY:  Kathy  and  Jerry  Beeman 
(Applicants)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicants  have  been 
assigned  permit  number  TE-035919-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  [Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single  family  residence  on  0.5  acres 
of  the  2.04-acre  property  on  Old  Pin  Oak 
Road,  Bastrop  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  by 
January  25,  2001. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Tannika  Engelhard,  U.S. 
Fish  and  Wildlife  Service,  10711  Burnet 


Road,  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:30)  at  the  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-035919-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tannika  Engelhard  at  the  above  U.S. 
Fish  and  Wildlife  Service.  Austin 
Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicants 

Kathy  and  Jerry  Beeman  plan  to 
construct  a  single-family  residence  on 
0.5  acres  of  the  2.04-acre  property  on 
Old  Pin  Oak  Road,  Bastrop  County. 
Texas.  This  action  will  eliminate  0.5 
acres  or  less  of  Houston  toad  habitat  and 
result  in  indirect  impacts  within  the  lot. 
The  Applicants  propose  to  compensate 
for  this  incidental  take  of  the  Houston 
toad  by  providing  $1,500.00  to  the 
National  Fish  and  Wildlife  Foundation 
for  the  specific  purpose  of  land 
acquisition  and  management  within 
Houston  toad  habitat,  as  identified  by 
the  Service. 

Bryan  Arroyo, 

Assistant  Regional  Director.  Ecological 
Services  Albuquerque.  .\ew  Mexico. 
[FR  Doc.  00-32861  Filed  12-22-00:  8:45  am] 
BILUNG  CODE  4510-45-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan 

Notice  of  availability  of  an 
environmental  assessment/habitat 
conservation  plan  and  receipt  of  an 
application  for  a  permit  for  the 
incidental  take  of  the  Houston  toad 
{Bufo  houstonensis)  during  construction 
of  one  single  family  residence  on 
approximately  0.5  acres  of  a  10.0-acre 


property  out  of  the  Sarah  Cottle  survey, 
abstract  No.  A21.  off  Cottletown  Road. 
Bastrop  County,  Texas  (Skye). 
SUMMARY:  Catherine  Skye  and  Kenneth 
Eckart  (Applicants)  have  applied  to  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
for  an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicants  have  been 
assigned  permit  number  TE-035908-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidented  take  of  the  endangered 
Houston  toad  (Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single  family  residence  on  0.5  acres 
of  a  10.0-acre  property  out  of  the  Sarah 
Cottle  Survey,  Abstract  No.  A21,  off 
Cottletown  Road,  Bastrop  County. 
Texas. 

The  Service  has  prepared  the 
Enviroiunental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  January  25.  2001. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306.  Room  4102.  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Tannika  Engelhard.  U.S. 
Fish  and  Wildlife  Service,  10711  Burnet 
Road,  Suite  200,  Austin.  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:30)  at  the  U.S.  Fish  and  Wildlife 
Service.  Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor.  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
Ti:-035908-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tannika  Engelhard  at  the  above  U.S. 
Fish  and  Wildlife  Service,  Austin 
Office, 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  imder 
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limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to.  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicants 

Catherine  Skye  and  Kenneth  Eckart 
plan  to  construct  a  single  family 
residence  on  approximately  0.5  acres  of 
a  10.0-acre  property  out  of  the  Sarah 
Cottle  Survey,  .\hstract  No  A21.  off 
Cottletown  Road,  Bastrop  County. 
Texas.  This  action  will  eliminate  0.5 
acres  or  less  of  Houston  toad  habitat  and 
result  in  indirect  impacts  within  the  lot. 
The  Applicants  propose  to  compensate 
for  this  incidental  take  nf  the  Houston 
toad  by  providing  S.3.000.00  to  the 
National  Fish  and  Wildlife  Foundation 
for  the  specific  purpose  of  land 
acquisition  and  management  within 
Houston  toad  habitat,  as  identified  by 
the  Ser\'ice. 

Bryan  .\rroyo. 

Assistant  Regional  Director.  Ecological 

Services.  Albuquerque.  .\ew  Mexico. 

(PR  Doc.  00-32862  Filed  12-22-00:  8:45  am) 

BILLING  CODE  4510-S5-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildl'ife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  for  Issuance  of  an 
Endangered  Species  Act  Section 
10(a)<1MB)  Permit  for  the  Incidental 
Take  of  Golden-Cheeked  Warbler 
(Dendroica  chrysoparia)  During  the 
Construction  and  Operation  of 
Residential  Development  on  Portions 
of  the  Approximately  50.08-acre  CT  620 
Residential  Property,  Austin,  Travis 
County,  TX 

summary:  CT  620  Partnership.  Ltd. 
(Applicant)  has  applied  to  the  U.S.  Fish 
and  Wildlife  Ser\ice  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  (Act)  The  Applicant  has  been 
assigned  permit  number  TC-036095-0. 
The  requested  permit,  which  is  for  a 
period  of  :50  years,  would  authorize  the 
incidental  take  of  the  endangered 
golden-cheeked  warbler  (Dendroica 
c:hrvsoparia!.  The  proposed  take  would 
occur  as  a  result  of  the  construction  of 
Five  residences  on  50.08  acres  on 
Hughes  Park  Road  near  RR  620,  Austin. 
Travis  County.  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment /Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application  A 


determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FDNSI)  will  not  be  made  before  60  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  section  10(c)  of  the  Act  and  National 
Environmental  Policv  Act  regulations 
(40  CFR  1506  6). 
DATES:  Written  comments  on  the 
application  should  be  received  by 
Fehnidrv  26.  2001. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1.106,  Albuquerque.  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Sybil 
Vosler.  Ecological  Services  Field  Office. 
1071 1  Burnet  Road.  Suite  200.  Austin. 
Texas  78758  (512/490-0063). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  ijnlv.  during  normal 
business  hours  (8:00  to  4:30)  U.S.  Fish 
and  Wildlife  Service.  Austin,  Texas. 
Written  data  or  comments  concerning 
the  application(s)  and  EA/HCPs  should 
be  submitted  to  the  Field  Supervisor. 
Ecological  Field  Office.  Austin.  Texas  at 
the  above  address.  Please  refer  to  permit 
number  TE-036095-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sybil  Vosler  at  the  above  Austin 
Ecological  Service  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  .■Xct  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheekt'd  warbler.  However,  the  Ser\'ice. 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

t'T  620  Partnership,  Ltd  plans  to 
construct  five  residences  on  portions  of 
50.08  acres  on  Hughes  Park  Road  near 
RR  620.  Austin.  Travis  County.  Texas. 
This  at:tion  will  indirectly  impact  the 
habitat  of  the  golden-cheeked  warbler. 
The  development  will  eliminate 
approximately  16  acres  of  golden- 
cheeked  warbler  habitat  which  may 
result  in  the  take  of  one  to  tWo  golden- 
cheeked  warbler  teiTitories.  The 
applicant  proposes  to  compensate  for 
this  incidental  take  of  golden-cheeked 
warbler  habitat  by  providing  5304,000 
to  the  Balcones  Canyonlands  Preserve 
for  the  purchase  and  preservation  of 
golden-cheeked  warbler  habitat; 
minimization  of  on  site  habitat 
destruction,  education  and 
encouragement  of  the  homeowners  in 


the  use  of  xeriscaping,  clearing  only 
between  August  1  to  March  1  when  the 
warblers  are  not  present;  and 
prohibition  of  deer  and  bird  feeders  that 
encourage  the  growth  of  populations  of 
species  that  parasitize,  predate  or  out 
compete  the  golden-cheeked  warbler  or 
destroy  its  habitat.  Alternatives  to  this 
action  cire  not  preferred  because  not 
developing  the  subject  property  with 
federally  listed  species  present  was  not 
economically  feasible  and  alteration  of 
the  project  design  would  increase  the 
impacts. 

Bryan  Arroyo 

Regional  Director.  Region  2.  Albuquerque. 

.Vei\  .\ie\ico. 

IKR  Drx    00-32863  Filed  12-22-00;  8:45  am] 

BILLING  CODE  451(V-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Approval 

The  following  applicant  has  applied 
for  approval  to  conduct  certain  activities 
with  birds  that  are  protected  in 
accordance  with  the  Wild  Bird 
Conservation  Act  of  1992.  This  notice  is 
provided  pursuant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992, 
50  CFR  15.26(c). 

Applicant:  Mr.  Jeffrey  M.  Bridges.  Fort 
Collins,  Colorado.  The  applicant  wishes 
to  establish  a  cooperative  breeding 
program  for  East  African  cut-throat 
finch  (Amadina  fasciata  alexanderi]  and 
South  African  cut-throat  finch 
(Amadina  fasciata  meridionalis).  The 
applicant  wishes  to  be  an  active 
participant  in  this  program  along  with 
one  other  individual.  The  Zebra  Finch 
Society  of  tbe  USA  has  assumed  the 
responsibility  for  oversight  of  this 
program. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington. 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
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Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated;  December  19,  2000. 
Andrea  Gaski, 

Chief.  Branch  of  CITES  Operations.  Division 

of  Management  Authority. 

|FR  Doc.  00-32807  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  4310-S5-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Otoe-Missouria  Tribe  of  Oklahoma 
Liquor  Control  Ordinance 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  publishes  the 
Otoe-Missouria  Tribe  of  Oklahoma 
Liquor  Ordinance.  The  Ordinance 
regulates  the  control  of,  the  possession 
of,  and  the  sale  of  liquor  on  the  Otoe- 
Missouria  Tribe  trust  lands,  and  is  in 
conformity  with  the  laws  of  the  State  of 
Oklahoma,  where  applicable  and 
necessary.  Although  the  Ordinance  was 
adopted  on  April  13,  2000,  it  does  not 
become  effective  until  published  in  the 
Federal  Register  because  the  failure  to 
comply  with  the  ordinance  may  result 
in  criminal  charges. 
DATES:  This  Ordinance  is  effective  on 
December  26,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kaye  Armstrong,  Office  of  Tribal 
Services,  1849  C  Street,  NW,  MS  4631- 
MIB,  Washington,  DC  20240-4001; 
telephone  (202)  208-4400. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15, 1953,  Public 
Law  83-277.  67  Stat.  586,  18  U.S.C. 
1 161,  as  interpreted  by  the  Supreme 
Court  in  Rice  v.  Rehner.  463  U.S.  713 
(1983),  the  Secretary  of  the  Interior  shall 
certify  and  publish  in  the  Federal 
Register  notice  of  adopted  liquor 
ordinances  for  the  purpose  of  regulating 
liquor  transaction  in  Indian  country. 
The  Otoe-Missouria  Tribe  of  Oklahoma 
Liquor  Ordinance,  Resolution  No. 
OMTC  #43-FY-00,  was  duly  adopted  by 
the  Otoe-Missouria  Tribal  Council  on 
April  13,  2000.  The  Otoe-Missouria 
Tribe,  in  furtherance  of  its  economic 
and  social  goals,  has  taken  positive 
steps  to  regulate  retail  sales  of  alcohol 
and  use  revenues  to  combat  alcohol 
abuse  and  its  debilitating  effects  among 
individuals  and  family  members  with 
the  Otoe-Missouria  Tribe  of  Oklahoma. 

This  notice  is  being  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manual  9. 


I  certify  that  by  Resolution  No.  OMTC 
#43-FY-00,  the  Otoe-Missouria  Tribe  of 
Oklahoma  Liquor  Ordinance,  was  duly 
adopted  by  the  Otoe-Missouria  Tribal 
Council  on  April  13,  2000. 

Dated:  December  12.  2000. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
The  Otoe-Missouria  Tribal  Council 
Liquor  Ordinance,  Resolution  No. 
OMTC  #43-FY-00,  reads  as  follows: 

Liquor  Control  Ordinance  of  the  Otoe- 
Missouria  Tribe  of  Oklahoma 

Introduction 

Title.  This  Ordinance  shall  be  known 
as  the  "Otoe-Missouria  Tribe  of 
Oklahoma  Liquor  Ordinance." 

Authority.  This  ordinance  is  enacted 
p'ursuant  to  the  Act  of  August  15,  1953, 
67  Stat.  586,  codified  at  18  U.S.C.  1161, 
by  the  authority  of  the  Otoe-Missouria 
Tribal  Council  under  the  Constitution 
and  Bylaws  of  the  Otoe-Missouria  Tribe 
of  Oklahoma. 

Purpose.  The  purpose  of  this 
ordinance  is  to  regulate  and  control  the 
possession  and  sale  of  liquor  within  the 
Indian  Country  Otoe-Missouria  Tribe  of 
Oklahoma.  The  enactment  of  a  tribal 
ordinance  governing  liquor  possession 
and  sale  on  the  Otoe-Missouria  Tribe  of 
Oklahoma  Indian  Country  will  increase 
the  ability  of  the  tribal  govenunent  to 
control  the  sale,  distribution  and 
possession  of  liquor  and  will  provide  an 
important  source  of  revenue  for  the 
continued  operation  and  strengthening 
of  the  tribal  government  and  the 
delivery  of  tribal  government  services. 

Effective  date. 

This  ordinance  shall  be  effective  on 
certification  by  the  Secretary  of  the 
Interior  and  its  publication  in  the 
Federal  Register. 

Article  I.  Declaration  of  Public  Policy 
and  Purpose 

(1)  The  introduction,  possession,  and 
sale  of  liquor  in  the  Otoe-Missouria 
Tribe  of  Oklahoma  are  a  matter  of 
special  concern  to  the  Otoe-Missouria 
Tribe. 

(2)  Federal  law  forbids  the 
introduction,  possession  and  sale  of 
Uquor  in  Indian  Country  (18  U.S.C.  1154 
and  other  statutes),  except  when  same  is 
in  conformity  both  with  the  laws  of  the 
State  and  the  Tribe  (18  U.S.C.  1161).  As 
such,  compliance  with  this  ordinance 
shall  be  in  addition  to.  and  not  a 
substitute  for.  compliance  with  the  laws 
of  the  State  of  Oklahoma. 

(3)  The  Otoe-Missouria  Tribal  Council 
finds  that  a  complete  ban  on  liquor 
within  the  Otoe-Missouria  Tribe  of 
Oklahoma  Indian  Country  is  ineffective 
and  unrealistic.  However,  it  recognizes 


that  a  need  still  exists  for  strict 
regulation  and  control  over  liquor 
transactions  within  the  Otoe-Missouria 
Tribe  of  Oklahoma  Indian  Country,' 
because  of  the  many  potential  problems 
associated  with  the  um-egulated  or 
inadequately  regulated  sale,  possession, 
distribution,  and  consumption  of  liquor. 
The  Otoe-Missouria  Tribal  Council  finds 
that  exclusive  tribal  control  and 
regulation  of  liquor  is  necessary  to 
achieve  maximum  economic  benefit  to 
the  Tribe,  to  protect  the  health  and 
welfare  of  tribal  members,  and  to 
address  specific  concerns  relating  to 
alcohol  use  on  the  Otoe-Missouria  Tribe 
of  Oklahoma  Indian  Country. 

(4)  It  is  in  the  best  interests  of  the 
Tribe  to  enact  a  tribal  ordinance 
governing  liquor  sales  on  the  Otoe- 
Missouria  Tribe  of  Oklahoma  Indian 
CountT}',  which  provides  for  purchase, 
distribution,  and  sale  of  liquor  only  on 
tribal  lands  within  the  exterior 
boundaries  of  the  Otoe-Missouria  Tribe 
of  Oklahoma  Indian  Coimtrv'.  Further, 
the  Tribe  has  determined  that  said 
purchase,  distribution,  and  sale  shall 
take  place  only  at  a  tribally-owned 
gaming  facility  complex. 

Article  n.  Definitions 

(1)  As  used  in  the  title,  the  following 
words  shall  have  the  following  meaning 
unless  the  context  clearly  requires 
otherwise: 

(a)  Alcohol  means  that  substance 
known  as  ethyl  alcohol,  hydrated  oxide 
of  ethyl,  alcohol,  hydrated  oxide  of 
ethyl,  ethanol,  or  spirits  of  wine,  from 
whatever  source  or  by  whatever  source 
or  by  whatever  process  produced. 

(b)  Alcoholic  Beverage  is  synonymous 
with  the  term  liquor  as  defined  in 
Article  11(f)  of  this  Chapter. 

(c)  Bar  means  any  establishment  with 
special  space  and  accommodations  for 
the  sale  of  liquor  by  the  glass  and  for 
consumption  on  the  premises  as  herein 
defined. 

(d)  Beer  means  any  beverage  obtained 
by  the  alcoholic  fermentation  of  an 
infusion  or  decoction  of  pure  hops,  or 
pure  extract  of  hops  and  pure  barley 
malt  or  other  wholesome  grain  or  cereal 
in  pure  water  and  containing  the 
percent  of  adcohol  by  volume  subject  to 
regulation  as  an  intoxicating  beverage  in 
the  state  where  the  beverage  is  located. 

(e)  Otoe-Missouria  Tribal  Council 
means  the  governing  body  of  the  Otoe- 
Missouria  Tribe  of  Oklahoma. 

(f)  Liquor  includes  all  fermented, 
spirituous,  vinous,  malt  liquor,  or 
combinations  thereof,  and  mixed  liquor 
a  part  of  which  is  fermented,  and  even.' 
liquid  or  solid  or  semisolid  or  other 
substance,  patented  or  not,  containing 
distilled  or  rectified  spirits,  potable 


81542 


Federal  Register/ Vol.  65.  No.  248 /Tuesday.  December  26,  2000 /Notices 


alcohol,  beer.  wine,  brandy,  whiskey, 
rum,  gin  aromatic  bitters,  and  all  drinks 
or  drinkable  liquids  and  all  preparations 
or  mixtures  capable  of  human 
consumption  and  any  liquid,  semisolid, 
solid,  or  other  substances,  which 
contains  more  than  one-half  of  1  percent 
of  alcohol. 

(g)  Liquor  Store  means  any  store  at 
which  liquor  is  sold  and.  for  the 
purpose  of  this  ordinance,  including 
stores  only  a  portion  of  which  are 
devoted  to  sale  of  liquor  or  beer 

(h)  Malt  Liquor  means  beer,  strong 
beer.  ale.  stout  and  porter. 

(i)  Package  means  any  container  or 
receptacle  used  for  holding  liquor. 

(j)  Public  Place  includes  state,  county, 
tribal,  federal  highways,  or  roads; 
buildings  and  grounds  used  for  school 
purposes;  public  dance  hails  and 
grounds  adjacent  thereto;  soft  drink 
establishments,  public  buildings,  public 
meeting  halls,  lobbies,  halls  and  dining 
rooms  of  hotels,  restaurants,  theaters, 
gaming  facilities,  entertainment  centers, 
stores,  garages,  and  filling  stations 
which  are  open  to  and/or  are  generally 
used  by  the  public  and  to  which  the 
public  is  permitted  to  have  unrestricted 
access;  public  conveyances  of  all  kinds 
and  character;  and  all  other  places  of 
like  or  similar  nature  to  which  the 
general  public  has  unrestricted  right  of 
access  and  which  are  generally  used  bv 
the  public 

(k)  Sale  and  Sell  include  exchange, 
barter  and  traffic,  and  also  include  the 
selling  or  supplying  or  distributing  by 
and  means  whatsoever,  of  liquor,  or  of 
any  liquid  known  or  described  as  beer 
or  by  any  name  whatsoever  commonly 
used  to  describe  malt  or  brewed  liquor 
or  of  wine  by  any  person  to  any  person. 

(1)  Spirits  mean  any  beverage  which 
contains  alcohol  obtained  by  distillation 
including  wines  exceeding  17  perc;ent  of 
alcohol  by  weight 

(m)  Wine  means  any  alcohol  beverage 
obtained  by  fermentation  of  the  natural 
contents  of  fruits,  vegetables,  honey, 
milk  or  other  products  containing  sugar, 
whether  or  not  other  ingredients  are 
added,  to  which  any  saccharine 
substances  mav  have  been  added  before, 
during  or  after  fermentation,  and 
containing  not  more  than  1 7  percent  of 
alcohol  by  weight,  including  sweet 
wines  fortified  with  wine  spirits  such  as 
port,  sherry,  muscatel  and  angelica,  not 
exceeding  1 7  percent  of  alcohol  by 
weight. 

(n)  Otoe-Missouria  Tribe  of  Oklahoma 
General  Council  means  the  general 
council  of  the  Otoe-Missouria  Tribe  of 
Oklahoma  which  is  composed  of  the 
voting  membership  of  the  Tribe. 

(o)  Otoe-Missouria  Tribe  of  Oklahoma 
Indian  Countr\'  means  all  lands  which 


are  recognized  by  the  Federal 
Government  as  the  Otoe-Missouria  Tribe 
(if  (Jklahonia  Indian  Country. 

(p)  Tribal  Court  means  the  Otoe- 
Missouria  Tribe  of  Oklahoma  Tribal 
Court. 

Article  III.  Powers  of  Enforcement 

(1)  Otoe-Missouria  Tribal  Council.  In 
furtherance  of  this  ordinance,  the  Tribal 
Ojuncil  shall  have  the  following  powers 
and  duties: 

(a)  To  publish  and  enforce  rules  and 
regulations  adopted  by  the  Tribal 
Council  governing  the  sale, 
manufacture,  distribution,  and 
possession  of  alcoholic  beverages  on  the 
Otoe-Missouria  Tribe  of  Oklahoma 
Indian  Country; 

(b)  To  employ  managers,  accountants, 
securitv  personnel,  inspectors  and  such' 
other  persons  shall  be  reasonably 
necessary  to  allow  the  Tribal  Council  to 
perform  its  function.  Such  employees 
shall  be  tribal  employees; 

(c)  To  bring  suit  in  the  Tribal  Court 
or  other  appropriate  Court  to  enforce 
this  ordinance  as  necessary; 

(d)  To  determine  and  seek  damages 
for  violation  of  the  ordinance; 

(e)  To  make  such  reports  as  may  be 
required  by  the  Otoe-Missouria  Tribal 
C'ouncil; 

(f)  To  collect  taxes  and  fees  levied  or 
set  by  the  Otoe-Missouria  Tribal 
Council;  and 

(g)  Keep  accurate  records,  books  and 
dt;(:ounts. 

(21  Limitation  on  Powers.  In  the 
exercise  of  its  powers  and  duties  under 
this  ordinance,  the  Tribal  Council  and 
its  individuals  members  shall  not: 

(d)  .\cc.ept  any  gratuity,  compensation 
or  other  thing  of  value  from  any  liquor 
wholesaler,  retailer,  or  distributor  or 
from  any  licensee;  or 

(b)  Waive  the  immunity  of  the  Otoe- 
Missouria  Tribe  of  Oklahoma  from  suit 
without  the  express  written  consent  and 
resolution  of  the  Tribal  Council. 

(.3)  Inspection  Rights.  The  premises  on 
which  liquor  is  sold  or  distributed  shall 
be  open  for  inspection  by  the  Tribal 
Council  at  all  reasonable  times  for  the 
purposes  of  ascertaining  whether  the 
rules  and  regulations  of  the  Tribal 
Council  and  this  ordinance  are  being 
complied  with. 

Article  IV.  Sales  of  Liquor 

(1)  The  Otoe-Missouria  Tribe  may 
make  retail  sales  of  liquor  in  gaining 
facilities  owned  by  the  Tribe  and  the 
patrons  of  the  Tribe's  gaming  facilities 
may  consume  said  liquor  on  the  gaming 
facility  complex.  The  introduction  and 
possession  of  liquor  consistent  with  this 
section  shall  also  be  allowed.  All  other 
purchases  and  sales  of  liquor  within  the 


Otoe-Missouria  Tribe  of  Oklahoma 
Indian  Country  shall  be  prohibited. 

(2)  Sales  for  Cash.  All  liquor  sales  on 
the  Otoe-Missouria  Tribe  of  Indian 
Country  shall  be  on  a  cash  only  basis 
and  no  credit  shall  be  extended  to  any 
person,  organization,  or  entity,  except 
that  the  provision  does  not  prevent  the 
payment  for  purchases  with  use  of 
credit  cards  such  as  Visa,  MasterCard. 
American  Express,  etc. 

(3)  Sale  for  Personal  Consumption. 
All  sales  shall  be  for  the  personal  use 
and  consumption  of  the  purchaser. 
Resale  of  any  alcoholic  beverage  on  the 
Otoe-Missouria  Tribe  of  Oklahoma 
Indian  Country  is  prohibited.  Any 
person  who  purchases  an  alcoholic 
beverage  on  the  Otoe-Missouria  Tribe  of 
Oklahoma  Indian  Country  and  sells  it, 
whether  in  the  original  container  or  not, 
shall  be  guilty  of  a  violation  of  this 
ordinance  and  shall  be  subjected  to 
paying  damages  to  the  Otoe-Missouria 
Tribe  of  Oklahoma  as  set  forth  herein. 

Article  V.  Taxes 

(1)  Tax  Levied.  There  is  hereby  levied 
a  liquor  tax  of  5  percent  on  the  sale  of 
each  and  every  alcoholic  beverage  sold 
within  the  Otoe-Missouria  Tribe  of 
Oklahoma  Indian  Country,  The 
incidence  of  said  tax  shall  be  on  the 
consumer.  The  liquor  tax  shall  be 
collected  by  the  gaming  facility  and 
paid  over  to  the  Otoe-Missouria  Tribe 
Tax  Commission  as  provided  herein, 

(2)  Taxes  Due.  All  taxes  for  the  sale 
of  liquor  and  alcoholic  beverages  on  the 
Otoe-Missouria  Tribe  of  Oklahoma 
Indian  Country  are  due  on  the  15th  day 
of  the  month  following  the  end  of  the 
calendar  quarter  for  which  the  taxes  are 
due. 

(3)  Delinquent  Taxes.  Past  due  taxes 
shall  accrue  interest  at  2  percent  per 
month. 

(4)  Reports.  Along  with  payment  of 
the  taxes  imposed  herein,  the  taxpayer 
shall  submit  a  quarterly  accounting  of 
all  income  from  the  sale  or  distribution 
of  liquor,  as  well  as  for  the  taxes 
collected. 

Article  VI.  Rules,  Regulations  and 
Enforcement 

(1)  In  any  proceeding  under  this 
ordinance,  conviction  of  one  unlawful 
sale  or  distribution  of  liquor  shall 
establish  prima  facie  intent  of 
unlawfully  keeping  liquor  for  sale, 
selling  liquor  or  distributing  liquor  in 
violation  of  this  ordinance. 

(2)  Any  person  who  buys  liquor 
within  the  boundaries  of  the  Otoe- 
Missouria  Tribe  of  Oklahoma  Indian 
Country  contrary  to  this  ordinance  shall 
be  guilty  of  a  violation  of  this  ordinance. 
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(3)  Any  person  who  sells  or  offers  for 
sale  any  liquor  within  the  boundaries  of 
the  Otoe-Missouria  Tribe  of  Oklahoma 
Indian  Country  shall  be  guilty  of  a 
violation  of  this  ordinance, 

(4)  Any  person  who  keeps  or 
possesses  liquor  upon  his  person  or  in 
any  place  or  on  premises  conducted  or 
maintained  by  his  principal  or  agent 
with  the  intent  to  sell  or  distribute  it 
contrary  to  the  provisions  of  this  title, 
shaU  be  guilty  of  a  violation  of  this 
ordinance. 

(5)  Any  person  who  knowingly  sells 
liquor  to  a  person  under  the  influence 
of  liquor  shall  be  gmlty  of  a  violation  of 
this  ordinance. 

(6)  Any  person  engaged  wholly  or  in 
part  in  the  business  of  carrying 
passengers  for  hire,  and  every  agent, 
servant,  or  employee  of  such  person, 
who  shall  knowingly  permit  any  person 
to  drink  liquor  in  any  public 
conveyance  shall  be  guilty  of  an  offense. 
Any  person  who  shall  drink  liquor  in  a 
public  conveyance  shall  be  guilty  of  a 
violation  of  this  ordinance, 

(7)  No  person  imder  the  age  of  21 
years  shall  consume,  acquire  or  have  in 
his  possession  any  liquor  or  alcoholic 
beverage.  No  person  shall  permit  any 
other  person  under  the  age  of  21  to 
consume  liquor  on  his  premises  or  any 
premises  under  his  control  except  in 
those  situations  set  out  in  this  section. 
Any  person  violating  this  section  shall 
be  guilty  of  a  separate  violation  of  this 
ordinance  for  each  and  every  drink  so 
consumed. 

(8)  Any  person  who  shall  sell  or 
provide  any  liquor  to  any  person  under 
the  age  of  21  years  shall  be  guilty  of  a 
violation  of  this  ordinance  for  each  sale 
or  drink  provided. 

(9)  Any  person  who  transfers  in  any 
manner  an  identification  of  age  to  a 
person  under  the  age  of  21  years  for  the 
purpose  of  permitting  such  person  to 
obtain  liquor  shall  be  guilty  of  an 
offense;  provided,  that  corroborative 
testimony  of  a  witness  other  than  the 
underage  person  shall  be  a  requirement 
of  finding  a  violation  of  this  ordinance, 

(10)  Any  person  who  attempts  to 
purchase  an  alcoholic  beverage  through 
the  use  of  false  or  altered  identifiication 
which  falsely  supports  to  show  the 
individual  to  be  over  the  age  of  21  years 
shaD  be  guilty  of  violating  this 
ordinance, 

(11)  Any  person  guilty  of  a  violation 
of  this  ordinance  shall  be  liable  to  pay 
the  Otoe-Missouria  Tribe  of  Oklahoma 
the  Eimount  of  $500  per  violation  as  civil 
damages  to  defray  the  Tribe's  cost  of 
enforcement  of  this  ordinance. 

Il2)  When  requested  by  the  provider 
of  liquor,  any  person  shall  be  required 
to  present  official  documentation  of  the 


bearer's  age,  signature  and  photograph. 
Official  documentation  includes  one  of 
the  following: 

(a)  Driver's  license  or  identification 
card  issued  by  any  state  department  of 
motor  vehicles; 

(b)  United  States  Active  Duty 
Military;  or 

(c)  Passport, 

(13)  Liquor  which  is  possessed, 
including  for  sale,  contrary  to  the  terms 
of  this  ordinance  is  declared  to  be 
contraband.  Any  tribal  agent,  employee 
or  officer  who  is  authorized  by  the 
Tribal  Council  to  enforce  this  section 
shall  seize  all  contraband  and  preser\'e 
it  in  accordance  with  the  provisions 
established  for  the  reservation  of 
impounded  property. 

(14)  Upon  Deing  found  in  violation  of 
the  ordinance,  the  party  shall  forfeit  all 
right,  title  and  interest  in  the  items 
seized  which  shall  become  the  property 
of  the  Otoe-Missouria  Tribe  of 
Oklahoma. 

Article  VII.  Abatement 

(1)  Any  room,  house,  building, 
vehicle,  structure,  or  other  place  where 
liquor  is  sold,  manufactured,  bartered, 
exchanged,  given  away,  furnished,  or 
otherwise  disposed  of  in  violation  of  the 
provisions  of  this  ordinance  or  of  any 
other  tribal  law  relating  to  the 
manufacture,  importation, 
transportation,  possession,  distribution, 
and  sale  of  liquor,  and  all  property  kept 
in  and  used  in  maintaining  such  place, 
is  hereby  declared  to  be  a  nuisance. 

(2)  The  Chairman  of  the  Tribal 
Council  or,  if  the  Chairman  fails  or 
refuses  to  do  so,  by  a  majority  vote,  the 
Tribal  Council  shall  institute  and 
maintain  an  action  in  the  Tribal  Court 
in  the  name  of  the  Tribe  to  abate  and 
perpetually  enjoin  any  nuisance 
declared  under  this  article.  In  addition 
to  other  remedies  at  tribal  law,  the 
Tribal  Court  may  also  order  the  room, 
house,  building,  vehicle,  structure,  or 
place  closed  for  a  period  of  1  year  or 
until  the  owner,  lessee,  tenant,  or 
occupant  thereof  shall  give  bond  of  a 
sufficient  sum  from  $1,000  to  $15,000. 
depending  upon  the  severity  of  past 
offenses,  the  risk  of  offenses  in  the 
future  and  any  other  appropriate 
criteria,  payable  to  the  "Tribe  and 
conditioned  that  liquor  will  not  be 
thereafter  manufactured,  kept,  sold, 
bartered,  exchanged,  given  away, 
furnished,  or  otherwise  disposed  of  in 
violation  of  the  provisions  of  this 
ordinance  or  of  any  other  violation  of 
this  ordinance  or  other  tribal  liquor 
laws.  If  any  conditions  of  the  bond  are 
violated,  the  bond  may  be  applied  to 
satisfy  any  amounts  due  to  the  Tribe 
under  this  ordinance. 


(3)  In  all  cases  where  any  person  has 
been  found  in  violation  of  this 
ordinance  relating  to  the  manufacture, 
importation,  transportation,  possession, 
distribution,  and  sale  of  liquor,  an 
action  may  be  brought  to  abate  as  a 
nuisance  any  real  estate  or  other 
property  involved  in  the  violation  of  the 
ordinance  and  violation  of  this 
ordinance  shall  be  prima  facie  evidence 
that  the  room,  house,  building,  vehicle, 
structure,  or  place  against  which  such 
action  is  brought  is  a  public  nuisance. 

Article  VIII.  Revenue 

Revenue  provided  for  under  this 
ordinance,  from  whatever  source,  shall 
be  expended  for  administrative  costs 
incurred  in  the  enforcement  of  this 
ordinance.  Excess  funds  shall  be  subject 
to  appropriation  by  the  Tribal  Council 
for  essential  governmental  and  social 
services. 

Article  K.  Severability  and  Effective 
Date 

(1)  If  any  provision  or  application  of 
this  ordinance  is  determined  by  review 
to  be  invalid,  such  determination  shall 
not  be  held  to  render  ineffectual  the 
remaining  portions  of  this  ordinance  or 
to  render  such  provisions  inapplicable 
to  other  persons  or  circumstances. 

(2)  This  ordinance  shall  be  effective 
on  such  date  as  the  Secretary  of  the 
Interior  certifies  this  ordinance  and 
publishes  the  same  in  the  Federal 
Register. 

(3)  Any  and  all  prior  liquor  control 
enactments  of  the  Tribal  Council  which 
are  inconsistent  with  the  provisions  of 
this  ordinance  are  hereby  rescinded. 

Article  X.  Amendment  and 
Construction 

(1)  This  ordinance  may  only  be 
amended  by  a  vote  of  the  Tribal 
Council,  the  governing  body  of  the  Otoe- 
Missouria  Tribe  of  Oklahoma. 

(2)  Nothing  in  this  ordinance  shall  be 
construed  to  diminish  or  impair  in  any 
way  the  rights  or  sovereign  powers  of 
the  Otoe-Missouria  Tribe  of  Oklahoma 
or  its  tribal  government. 

[FR  Doc.  00-32812  Filed  12-22-00;  8:45  ami 
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DfePARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management;  Alaska 

[AK-962-1410-HY-P] 

Notice  for  Publication;  AA--I4015; 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650, 7(d),  notice  is 
hereby  given  that  a  decision  approving 
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lands  for  conveyance  under  the 
provisions  of  sec.  14(h)(8)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18.  1971,  43  U.S.C. 
1613(h)(8).  will  be  issued  to  Sealaska 
Corporation,  for  approximately  1.049 
acres.  The  lands  involved  are  located 
within  T.  78  S..  R.  82  E..  Copper  River 
Meridian,  on  Dall  Island.  .Maska. 

Notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  [uneau 
Empire.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management.  222  West  Seventh 
Avenue.  #13.  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  (anuary  25.  2001  to  file 
an  appeal.  However,  parties  receiving 
ser\'ice  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4.  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights 

Ronald  L.  Hunt, 

Land  Law  Examiner.  Branch  ofANCSA 

Adjudirntion. 

[PR  Do(    00-12864  Filed  12-22-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
[NV-055-71 22-EA-«229] 

Nevada  Temporary  Closure  of  Certain 
Public  Lands  Managed  by  the  Bureau 
of  Land  Management,  Las  Vegas  Field 
Office 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 
ACTION:  Temporary  Closure  of  Selected 
Public  Lands  in  Clark  County.  Nevada, 
during  the  Operation  of  the  Score 
Intemtional  2001  Laughlin  Desert 
Challenge  Race. 

SUMMARY:  The  District  Manager  of  the 
Las  Vegas  District  announces  the 
temporary  closure  of  selected  public 
lands  under  its  administration. 

This  action  is  being  taken  to  help 
ensure  public  safety,  prevent 
unnecessan,'  environmental  degradation 
during  the  official  permitted  running  of 
the  and  to  comply  Score  International 
2001  Laughlin  Desert  Challenge  Race 


with  provisions  of  the  U.S.  Fish  and 
Wildlife  Service's  Biological  Opinion 
for  Speed  Based  Off-Highwav,  Vehicle 
Events  (1-95-F-237). 
DATES:  From  6  am  lanuarv'  18.  2001 
through  9  pm  Januarv  21.  2001  Pacific 
Standard  Time. 

Closure  Area:  Public  lands  within  as 
described  below,  an  area  within  T.  32  to 
R.  66  E. 

1 .  The  closure  is  a  square  shaped  area 
bound  by  State  Route  163  on  the  north, 
Big  Bend  Drive  on  the  east.  Desert  Road/ 
Edison  Way  on  the  south,  Hiko  Springs 
to  the  west. 

E.xceptions  to  the  closure  area  are: 
none. 

2.  The  entire  area  encompassed  by  the 
designated  course  and  all  areas  outside 
the  designated  course  as  listed  in  the 
legal  description  above  are  closed  to  all 
vehicles  except  Law  Enforcement, 
Emergency  Vehicles,  and  Official  Race 
Vehicles.  Access  routes  leading  to  the 
course  are  the  closed  t,o  vehicles. 

3.  No  vehicle  stopping  or  parking. 

4.  Spectators  are  required  to  remain 
within  designated  spectator  are  only. 

5.  The  following  regulations  will  be  in 
effect  for  the  duration  of  the  closure: 
Unless  otherwise  authorized  no  person 
shall: 

a.  ('amp  in  any  area  outside  of  the 
designated  spectator  areas. 

b.  Enter  any  portion  of  the  race  course 
or  any  wash  located  within  the  race 
course. 

c.  Spectate  or  otherwise  be  located 
outside  of  the  designated  spectator  area. 

d.  Cut  or  collect  firewood  of  any  kind, 
including  dead  and  down  wood  or  other 
vegetative  material. 

e.  Possess  and  or  consume  any 
alcoholic  beverage  unless  the  person  has 
reached  the  age  of  21  years. 

f.  Discharge,  or  use  firearms,  other 
weapons  or  fireworks. 

g.  Park.  stop,  or  stand  any  vehicle 
outside  of  the  designated  spectator  area. 

h  Operate  any  vehicle  including  an 
off-highway  vehicle  (OHV),  which  is  not 
legally  registered  for  street  and  highway 
operation,  including  operation  of  such  a 
vehicle  in  spectator  viewing  areas,  along 
the  race  course,  and  in  designated  pit 
area. 

i.  Park  any  vehicle  in  violation  of 
posted  restrictions,  or  in  such  a  manner 
as  to  obstruct  or  impede  normal  or 
emergency  traffic  movement  or  the 
parking  of  other  vehicles,  create  a  safety 
hazard,  or  endanger  any  person, 
property  of  feature.  Vehicles  so  parked 
are  subject  to  citation,  removal  and 
impoundment  at  owners  expense. 

j  Take  a  vehicle  through,  around  or 
beyond  a  restrictive  sign,  recognizable 
barricade,  fence  or  traffic  control  barrier 
or  device. 


k.  Fail  to  keep  their  site  free  of  trash 
and  litter  during  the  period  of 
occupancy,  or  fail  to  remove  all 
personal  equipment,  trash,  and  litter 
upon  departure. 

1.  Violate  quiet  hours  by  causing  an 
unreasonable  noise  as  determined  by 
the  authorized  officer  between  the  hours 
of  10  p.m.  and  6  a.m.  Pacific  Standard 
Time. 

m.  Allow  any  pet  or  other  animal  in 
their  care  to  be  unrestrained  at  any  time. 

n.  Fail  to  follow  orders  or  directions 
of  an  authorized  officer. 

o.  Obstruct,  resist,  or  attempt  to  elude 
a  Law  Enforcement  Officer  or  fail  to 
follow  their  orders  or  direction. 

Signs  and  maps  directing  the  public 
to  designated  spectator  areas  will  be 
provided  by  the  Bureau  of  Land 
Management  and  the  event  sponsor.. 
Maps  are  available  at  the  Las  Vegas 
Field  Office. 

The  above  restrictions  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
Nevada  or  Clark  County.  Vehicles  under 
permit  for  operation  by  event 
participants  must  follow  the  race  permit 
stipulations. 

Operators  of  permitted  vehicles  shall 
maintain  a  maximum  speed  limit  of  25 
mph  on  all  BLM  roads  and  ways. 
Authority  for  closure  of  public  lands  is 
found  in  43  CFR  part  8340  subpart  8341; 
43  CFR  part  8360.  subpart  8364.1  and  43 
CFR  part  8372.  Persons  who  violate  this 
closure  order  are  subject  to  fines  and  or 
arrest  as  prescribed  by  law. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Wolf,  Recreation  Manager  or  Ron 
Cravton,  BLM  Law  Enforcement  Ranger, 
BLM  Las  Vegas  Field  Office  4765  Vegas 
Dr.  Las  Vegas,  Nevada  89108,  (702)  647- 
5000. 

Dated:  December  15.  2000. 
Mark  Morse, 

Las  Vegas  Field  Office  Manager. 
[FR  Doc.  00-32804  Filed  12-22-00;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Park  of  American  Samoa; 
Federal  Advisory  Commission;  Notice 
of  Meeting 

Notice  is  given  in  accordance  with  the 
Federal  Advisory  Committee  Act  that  a 
meeting  of  the  National  Park  of 
American  Samoa  Federal  Advisory 
Commission  will  be  held  from  8  a.m.  to 
1  p.m.,  Monday.  January  22,  2001,  at  the 
Fitiuta  village  malae,  Fitiuta,  Ta'u, 
American  Samoa.  An  alternative  site,  in 
case  of  restricted  travel  to  Ta'u,  will  be 
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Pago  Plaza.  Rm.  212,  Pago  Pago,  Tutuila, 
American  Samoa. 

The  agenda  for  the  meeting  will 
include: 

Welcome  and  introductions 
Superintendents  report  and  discussion 
Discussion  of  park  related  tourism  Other 
Board  issues  Public  comments 

The  meeting  is  open  to  the  public  and 
opportunity  will  be  provided  for  public 
comments  prior  to  closing  the  meeting. 
The  meeting  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after  they 
have  been  approved  by  the  full 
Advisory  Commission.  For  copies  of  the 
minutes,  contact  the  National  Park  of 
American  Samoa  Superintendent  at  Oil 
(684) 633-7082. 

Dated;  December  10,  2000. 
Charles  Cranfield, 

Superintendent,  National  Park  of  American 

Samoa. 

(FR  Doc.  00-32829  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  4310-7I>-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

[DESOO-59] 

San  Luis  and  Delta-Mendota  Water 
Authority;  Grassland  Bypass  Project, 
Fresno,  Merced,  and  Stanislaus 
Counties,  Callfomla 

AGENCY:  Bureau  of  Reclamation,  Interior 
ACTION:  Notice  of  availability  of  the 
Draft  Environmental  Impact  Report/ 
Draft  Environmental  Impact  Statement 
(Draft  EIR/EIS) 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  and  the 
California  Environmental  Quality  Act, 
the  Bureau  of  Reclamation 
(Reclamation]  and  the  San  Luis  and 
Delta-Mendota  Water  Authority 
(Authority)  have  prepared  a  joint  Draft 
EIR/EIS  for  the  renewal  of  the  Grassland 
Bypass  Project  through  2009. 

The  purposes  of  the  Proposed  Project 
are  to  (1)  continue  separation  of 
unusable  agricultural  drainwater 
discharged  from  the  Grassland  Drainage 
Area  from  wetland  water  supply 
conveyance  channels  for  the  period 
2001-2009,  and  (2)  facilitate  drainage 
management  that  maintains  the  viability 
of  agriculture  in  the  Grassland  Drainage 
Area  and  promote  continuous 
improvement  in  water  quality  in  the  San 
Joaquin  River.  The  Draft  EIR/EIS 
addresses  the  potential  environmental 
impacts  expected  to  result  from  renewal 
of  this  Project  through  2009. 


DATES:  Submit  written  conaments  on  the 
Draft  EIR/EIS  on  or  before  Tuesday, 
February  27,  2001.  Conmients  may  be 
submitted  to  Reclamation  or  the 
Authority  at  the  addresses  provided 
below.  Three  public  hearings  on  the 
Draft  EIR/EIS  will  be  held  on  February 
2,  February  6,  and  February  7,  2001,  at 
the  addresses  below. 
ADDRESSES:  Three  public  hearings  will 
be  held: 

•  Friday,  February  2.  2001.  1:00  p.m., 
at  the  Miller  and  Lux  Building,  1st  Floor 
Conference  Room,  830  6th  Street,  Los 
Banos,  California  93635 

•  Tuesday,  February  6,  2001,  7:00 
p.m.,  at  Board  Room,  Contra  Costa 
Water  District,  1331  Concord  Avenue, 
Concord,  California  94520 

•  Wednesday,  February  7,  2001,  1:00 
p.m,,  Best  Western  Expo  Inn,  1413 
Howe  Avenue,  Sacramento,  California 
95825 

Written  comments  on  the  Draft  EIR/ 
EIS  should  be  addressed  to  Mr,  Michael 
Delamore,  Bureau  of  Reclamation,  1213 
N  Street,  Fresno,  California  93721,  or 
Mr.  Joe  McGahan,  Regional  Drainage 
Coordinator,  Summers  Engineering, 
Inc.,  PO  Box  1122,  Hanford,  California 
93232.  Copies  of  the  Draft  EIR/EIS  may 
be  requested  fi'om  Mr.  Delamore  at  the 
above  address  or  by  calling  (559)  487- 
5133.  See  SUPPLEMENTARY  INFORMATION 
section  for  locations  where  copies  of  the 
Draft  EIR/EIS  are  available  for  public 
inspection. 

Ova  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  begirming  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  please  contact 
Mr.  Michael  Delamore  at  (559)  487- 
5039.  TDD  (559)  487-5933,  or  e-mail: 
mdelamore@mp.usbr.gov;  or  Mr.  Joe 
McGahan  at  (559)  582-9237  or  e-mail 
jmcgahan@summerseng.com. 

SUPPLEMENTARY  INFORMATION:  The 
current  Grassland  Bypass  Project  has 
operated  since  1996.  It  has  significantly 
improved  the  quality  of  water  in  more 


than  93  miles  of  channels  used  to 
deliver  water  to  wetland  habitat  areas  in 
central  California.  In  addition,  the 
action  has  prompted  formation  of  a 
regional  drainage  entity  with  a  program 
of  irmovative  and  aggressive  drainage 
management  techniques  to  meet 
selenium  load  values  in  the  San  Joaquin 
River.  For  example,  the  group  was  the 
first  to  obtain  Waste  Discharge 
Requirements  from  the  California 
Regional  Water  Quality  Control  Board  to 
address  non-point-source  agricultural 
drainage  discharges  and  has  developed 
a  load  trading  program  to  regionally 
adjust  selenium  discharges.  This  work 
has  taken  advantage  of  state  and  federal 
funding  programs,  which  have  greatly 
served  to  accelerate  drainage 
accomplishments. 

Under  the  Proposed  Action,  unusable 
agricultiu"al  drainwater  from  about 
98,000  acres  of  prime  farmland  would 
continue  to  be  separated  from  93  miles 
of  wetland  water  supply  channels  and 
conveyed  to  Mud  Slough,  a  tributary  of 
the  San  Joaquin  River.  This  would  occur 
between  October  1,  2001,  and  December 
31,  2009. 

In  the  Draft  EIR/EIS,  the  Proposed 
Action  is  compared  with  two 
alternatives:  a  No-Project  Alternative, 
and  the  Mud  Slough  Bypass  Alternative 
that  would  be  the  Grassland  Bypass 
Project  plus  the  construction  of  a  short 
facility  that  would  convey  drainwater 
directly  to  the  San  Joaquin  River.  The 
latter  would  remove  drainwater  from  six 
additional  miles  of  Mud  Slough  and 
discharge  it  into  the  San  Joaquin  River 
dowmstream  of  its  confluence  with  the 
Merced  River. 

Under  both  the  Proposed  Action  and 
the  Mud  Slough  Bypass  alternatives,  the 
volume  and  concentration  of  this 
discharge  would  be  progressively 
reduced  to  meet  new  water  quality 
requirements  in  the  river  that  will 
become  effective  in  2005  and  2010. 

Copies  of  the  Draft  EIR/EIS  are 
available  for  public  inspection  and 
review  at  the  following  locations: 

•  San  Luis  &  Delta-Mendota  Water 
Authority,  800  6th  Street.  Los  Banos, 
California  93635;  telephone  (209)  826- 
9696 

•  Bureau  of  Reclamation,  South- 
Central  California  Area  Office,  1243  N 
Street,  Fresno,  California  93721: 
telephone  (559)  487-5116 

•  Bureau  of  Reclamation.  Public 
Affairs  Office,  2800  Cottage  Way, 
Sacramento,  California  95825:  telephone 
(916) 978-5100 

•  Fresno  County  Public  Libran,-, 
Government  Publications.  2420 
Mariposa  Street,  Fresno,  California 
93721:  telephone  (559)  488-3198 
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•  Merced  County  Public  Libran',  Los 
Banos  Branch.  1312  South  17th  Street. 
Los  Banos.  California  93635;  telephone 
(209) 826-5254 

•  University  of  California.  Berkeley. 
Water  Resources  Center  Archives.  410 
O'Brien  Hall.  Berkelev.  California 
94720;  telephone  (510)  642-2666 

•  Bureau  of  Reclamation.  Office  of 
Policv.  Room  7456,  1849  C  Street  NW. 
Washington  DC  20240;  telephone  (202) 
208-4662 

Hearing  Process  Information 

The  purpose  of  the  three  hearings  is 
to  provide  the  public  with  an 
opportunity  to  comment  on 
environmental  issues  addressed  in  the 
Draft  EIR/EIS.  Written  comments  will 
also  be  accepted. 

Dated:  December  18.  2000 
Lester  A.  Snow. 

Regional  Director. 

[FR  Doc.  00-32828  Filed  12-22-00;  8  45  am] 

BILLING  CODE  4310-MN-I> 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

agency:  Department  of  [ustice,  Federal 

Bureau  of  Investigation,  National 

Domestic  Preparedness  Office  (NDPO). 

State  and  Local  Advisory  Group. 

Meeting 

ACTION:  Summary  of  meeting. 

Authority:  Title  5,  United  States  Code, 
.\ppendix  2 

DATES:  The  State  and  Local  Advisory 
Group  of  the  NfDPO  was  convened  for  its 
first  meeting  at  9  a.m.  on  September  2b- 
27,  2000.  at  the  Radisson  Hotel.  Old 
Town,  Ale.xandria,  Virginia. 
SUMMARY:  In  accordance  with  provisions 
of  Public  Law  92-463,  the  meeting  was 
open  to  the  public  from  9:00  a.m.  to  5:30 
p.m.  on  both  days. 

Thomas  Kinnally.  Administrator  of 
the  NTDPO,  introduced  himself  and 
welcomed  members  of  the  Advisory 
Group.  The  members  then  introduced 
themselves: 
— Dr.  Michael  Ascher.  Chief.  Viral  and 

Rickettsial  Laboratory,  Division  of 

Communicable  Disease  Control. 

California  Dept  of  Health,  Berkeley. 
— Dr  Joseph  Barbera.  Co-Director  of  the 

Institute  for  Crisis,  Disaster,  and  Risk 

Management,  George  Washington 

University  Hospital,  Washington  DC 
— [ohn  Cline,  CEM,  State  Director. 

Bureau  of  Disaster  Services,  Boise.  ID. 
— Steve  Ennis.  Volunteer  Firefighter. 

Fredericksburg.  VA. 
—Dr.  Michael  Fagel.  Ph.D..  CEM, 

Director  of  Emergency  Management. 

Cities  of  Aurora  and  North  Aurora.  IL. 


-Woodburv'  Fogg,  P.E.,  Director,  New 

Hampshire  Office  of  Emergency 

Management,  Concord,  NH. 
-P.  Michael  Freeman,  Chief,  Los 

Angeles  County  Fire  Department,  Los 

Angeles.  CA. 
-Timothy  Gablehouse,  Chair,  Jefferson 

(bounty  Local  Emergency  Planning 

Committee,  Denver,  CO. 
-leff  Griffin.  Mayor.  City  of  Reno,  NV. 
-Bert  Langley.  Ph.D.,  Emergency 

Response  and  SARA  Title  III. 

Coordinator,  Georgia  Environmental 

Protection  Division,  Atlanta,  GA. 
-Dave  Lesak.  Chief,  Lehigh  HAZMAT 

Team.  Allentown.  PA. 
-Stan  McKinney,  Director.  Emergency 

Preparedness  Division,  West 

Columbia.  SC. 
-Robert  McNielly,  Chief,  Pittsburgh 

Police  Department,  PA. 
-JoAnne  Moreau,  CEM,  Director,  East 

Baton  Rouge  Parish  Office  of 

Emergency  Preparedness,  Baton 

Rouge.  LA. 
-Lieutenant  Colonel  Mark  Oxley, 

Deputy  Superintendent,  Louisiana 

State  Police,  Baton  Rouge.  LA. 
-Dr.  Kathy  Rinnert,  MD,  MPH, 

Instructor,  University  of  Texas 

Southwestern  Medical  Center. 

Department  of  Surgery,  Division  of 

Emergency  Medicine,  Dallas,  TX. 
-Michael  Selves,  CEM,  Emergency 

Management  Director,  Johnson 

County,  KS. 
-Martin  Singer,  Director.  State  of  New 

Hampshire  Department  of  Safety, 

Division  of  Emergency  Medical 

Services,  Concord,  NH. 
-Richard  Stilp,  RN,  MA,  Director  of 

Safety  and  Security,  Orlando  Regional 

Healthcare,  Altamonte  Springs,  FL. 
-Sergeant  Charles  Stumph,  Orange 

Countv  Sheriffs  Department,  Orange, 

CA. 
-Sheriff  Patrick  Sullivan,  Jr.  Arapahoe 

County  Sheriffs  Office,  Littleton,  CO. 
-lohn  Teefy.  Fire  Captain,  United 

Phoenix  Firefighters  Local,  Phoenix, 

AZ 
-Cynthia  Vlasich.  RN.  Nursing 

Spectrum.  Hoffman  Estates,  IL. 
-Richard  c:armona,  M.D..  MPH,  FACS, 

CEO,  Pima  Health  Care  System, 

Tucson.  AZ. 
-Rita  Carty,  D.N.Sc.  RN.  FAAN,  Dean 

and  Professor,  College  of  Nursing  and 

Health  Sciences.  George  Mason 

University.  Fairfax,  VA. 
-Bruce  Morris.  Deputy  Secretary  of 

Public  Safety,  Richmond,  VA. 
-Peter  Beering.  Esq..  Terrorism 

Preparedness  Coordinator.  City  of 

Indianapolis,  IN. 
-Joseph  Waekerle,  MD.  Emergency 

Specialist.  Leawood,  KS. 
-Michael  Allswede.  DO,  Clinical 

Associate  Professor,  Allegheny 


General  Hospital,  Department  of 

Emergency  Medicine,  Pittsburgh,  PA. 

Three  Advisory  Group  members  were 
not  present: 
— Dr.  Michael  Osterholm,  Chairman  and 

CEO,  Infectious  Control  Advisory 

Network.  Inc.  Eden  Prairie,  MN. 
— John  Erversole.  Deputy  Chief.  Chicago 

Fire  Department.  Chicago.  IL. 
— Chief  Charles  Ramsey.  Metropolitan 

Police  Department,  Washington.  DC. 

Federal  representatives  of  the  NDPO 
attending,  in  addition  to  Mr.  Kinnally. 
were: 
— Tom  Antush.  Senior  Terrorism  Policy 

Specialist.  Office  of  the  Director, 

Federal  Emergency  Management 

Agency  (FEMA). 
— Christiana  Briggs,  National  Security 

Council  (NSC). 
— Kathryn  A.  Condon.  Special  Assistant 

for  Military  Support.  Office  of  the 

Secretary  of  the  Army. 
— Commander  Daniel  Danielczyk.  U.S. 

Coast  Guard. 
— Ellen  Embrey.  Deputy  Assistant 

Secretary  for  Military  Assistance, 

Reserve  Affairs,  Office  of  the 

Secretary  of  Defense. 
— Thomas  Falvey,  Director  for  National 

Security.  U.S.  Department  of 

Transportation. 
— Bill  Finan.  Program  Officer.  Chemical 

Emergency  Preparedness  and 

Prevention  Office,  Environmental 

Protection  Agency  (EPA). 
— James  Jarboe.  Section  Chief.  Domestic 

Terrorism/Counterterrorism  Planning 

Section.  Counterterrorism  Division. 

Federal  Bureau  of  Investigation  (FBI). 
— Leslie  Kalan,  Presidential  Aide,  Office 

of  the  Secretary  of  Defense. 
— James  Kish.  Lieutenant  Colonel. 

National  Guard  Bureau  (NGB). 
— Robert  Knouss.  M.D..  Director.  Office 

of  Emergency  Preparedness.  National 

Disaster  Medical  System,  Department 

of  Health  and  Human  Services 

(DHHS). 
— John  Magaw.  Senior  Advisor  to  the 

Director  for  Terrorism  Preparedness, 

FEMA. 
— Vic  Mantrillo,  Program  Specialist, 

FEMA. 
— James  Mackris.  Director.  Chemical 

Emergency  Preparedness  and 

Prevention  Office.  EPA. 
— Barbara  Martinez.  Unit  Chief.  WMD 

Operations  Unit,  Domestic  Terrorism/ 

Counterterrorism  Planning  Section, 

Counterterrorism  Division.  FBI. 
— Andy  Mitchell,  Deputy  Director. 

Office  of  State  and  Local  Domestic 

Preparedness  Support  (OSLDPS), 

Office  of  Justice  Programs  (OJP), 

Department  of  Justice  (DOJ). 
— Darci  Morgan.  National  Institutes  of 

Justice  Department  of  Justice. 
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— Michelle  O'Shaughnessy,  Department 

of  Energy  (DOE), 
— Raymond  F.  Rees,  Major  General,  Vice 

Chief,  NGB. 
— Cynthia  Schaeffer,  Centers  for  Disease 

Control. 
— Ken  Stroech,  Deputy  Emergency 

Coordinator,  Chemical  Emergency 

Preparedness  and  Prevention  Office, 

EPA. 
—Butch  Straub.  Director,  OSLDPS,  OJP, 

DOJ. 
— Dale  Watson,  Assistant  Director, 

Counterterrorism  Division,  FBL 
— Brenda  Wise,  FBI  Liaison  to  the 

Department  of  Defense. 

Mr.  Dale  Watson,  Assistant  Director  of 
the  Coimterterrorism  Division,  FBI, 
delivered  opening  remarks.  Mr.  Watson 
reported  on  the  history  and  current 
status  of  the  NDPO,  and  noted  that 
Attorney  General  Janet  Reno  and  FEMA 
Director  James  Lee  Witt  would  address 
the  Advisory  Group  on  the  following 
day,  September  27,  2000. 

Mr.  Kinnally  charged  the  Advisory 
Group  with  providing  advice  to  the 
NDPO  on  the  progress  of  the  federal 
government  in  areas  of  state  and  local 
domestic  preparedness  assistance,  and 
outlined  agenda  items  to  be  addressed: 
an  overview  of  the  Federal  Advisory 
Committee  Act;  a  presentation  of  legal/ 
ethical  issues  and  conflicts  of  interest  as 
they  relate  to  federal  advisory 
committees;  a  review  of  the  Advisory 
Group  charter  and  bylaws;  the  election 
of  a  chair  and  vice-chair;  a  briefing  on 
the  NDPO  Architectiiral  Plan  to  Support 
State  and  Local  WMD  Terrorism 
Preparedness;  a  briefing  on  the 
Curriculum  Review  Panel;  Breakout 
Sessions  of  three  sub-groups:  Law 
Enforcement/Fire  HAZMAT;  Emergency 
Management;  and  Public  Health  and 
Medical;  administrative  matters; 
remarks  from  the  Attorney  General  and 
Director  of  FEMA;  summaries  of 
breakout  sessions  and  sub-group 
recommendations;  and  public 
comments. 

Following  the  order  of  the  agenda, 
Allison  Dunham  of  the  NDPO  delivered 
a  briefing  on  the  Federal  Advisory 
Conunittee  Act  and  how  the  State  and 
Local  Advisory  Group  will  operate  as  a 
federal  advisory  committee. 

Next,  Mr.  Robert  Coyle  of  the  FBI's 
Administrative  Law  Unit  delivered  a 
briefing  on  legal/ethical  issues  and 
conflicts  of  interest  as  they  relate  to 
members  of  federal  advisory 
committees.  He  then  answered  related 
questions  from  the  Advisory  Group 
members. 

After  a  break,  the  Advisory  Group  re- 
convened to  discuss  the  charter  and 
draft  bylaws.  It  was  agreed  that  after  a 


chair  and  vice-chair  were  elected,  the 
Advisory  Group  would  then  address 
amending  the  bylaws.  The  nominees  for 
the  Advisory  Group  chair  were  Stan 
McKirmey,  Joseph  Waeckerle,  and 
Timothy  Gablehouse.  The  nominees  for 
vice-chair  were  P.  Michael  Freeman  and 
Patrick  Sullivan.  A  vote  was  conducted 
by  collecting  paper  ballots.  As  a  result, 
Stan  McKinney  was  voted  chair,  and  P. 
Michael  Freeman  was  elected  vice- 
chair. 

Mr.  McKiimey,  presiding  as  chair, 
opened  the  discussion  of  the  bylaws.  A 
motion  was  made  to  adopt  the  bylaws 
and  then  amend  them.  This  motion  was 
passed.  After  some  discussion,  there 
was  a  move  to  table  the  motion  to 
amend  the  bylaws  until  later.  The  vote 
on  tabling  the  amendment  of  bylaws 
was  accepted. 

Major  Thomas  Leonard,  NGB 
representative  to  the  NDPO,  asked  each 
of  the  federal  partner  agency 
representatives  to  introduce  themselves. 
Those  presiding  were:  Major  General 
Fred  Rees,  NGB;  Ms.  Ellen  Embry, 
Office  of  the  Secretary  of  Defense,  DOD; 
Ms.  Kathryn  Condon,  Office  of  the 
Secretary  of  the  Army;  Dr.  Robert 
Knouss,  DHHS;  Mr.  John  Magaw, 
FEMA;  Cindy  Schaeffer,  Centers  for 
Disease  Control;  James  Mackris,  EPA; 
Mr.  James  Jarboe,  FBI;  Mr.  Thomas 
Black,  DOE;  and  Ms.  Lisa  Gordon- 
Hagerty,  NSC. 

Following  the  order  of  the  agenda. 
Major  Leonard  then  delivered  a  briefing 
on  the  Architectural  Plan  to  Support 
State  and  Local  WMD  Terrorism 
Preparedness,  The  Architectural  Plan's 
purpose  is  to  develop  a  process  by 
which  all  critical  elements  of  an  overall 
national  domestic  preparedness  strategy 
can  be  identified.  This  would  include  a 
defined  end-state,  priorities,  and 
soimdly  defined  requirements  based  on 
valid  assessments  of  the  threat  and  risk 
of  a  terrorist  attack;  and  a 
comprehensive  inventory  of  existing 
capabilities  and  assets.  Following 
discussion  and  questions  relating  to 
Major  Leonard's  presentation,  the  group 
adjourned  for  lunch. 

"The  group  re-convened  after  lunch. 
Stan  McKinney  asked  that  Advisory 
Group  members  review  the  member  list 
and  provide  any  necessary  update 
information.  Advisory  Group  member 
Peter  Beering  was  identified  to  take  the 
lead  on  getting  volunteers  to  revise  the 
bylaws  before  presenting  them  back  to 
the  entire  group. 

Next,  FBI  Supervisory  Special  Agent 
Robert  Johnson  of  the  P4DPO  delivered 
a  briefing  on  the  proposed  Curriculum 
Review  panel,  whereby  a  pool  of  subject 
matter  experts,  nominated  by  the 
Advisory  Group,  shall  review  domestic 


preparedness  training  courses.  The 
purpose  of  this  panel  is  to  verify  that 
federally  sponsored  Weapons  of  Mass 
Destruction  courses  consistently  meet 
the  same  performance  objectives  and 
standards  accepted  by  the  interagency. 
Currently,  the  NDPO  lacks  financial 
resources  to  implement  this  initiative. 

Discussion  was  then  opened  on 
addressing  the  role  of  the  Advisory 
Group  and  the  NDPO,  including  their 
capabilities  and  limitations.  The 
discussion  ended  with  the 
aimouncement  of  the  rooms  where  each 
subcommittee  break-out  session  would 
be  conducted:  the  Public  Health  and 
Emergency  Medicine  subcommittee  met 
in  the  Madison  North  Room;  the  Law 
Enforcement/Fire/HAZMAT 
subommittee  met  in  the  Madison  South 
Room;  and  the  Emergency  Managment 
subcommittee  met  in  the  Washington 
Ballroom.  The  remainder  of  the  day  was 
devoted  to  discussion  in  the  break-out 
groups. 

The  first  day  of  the  Advisory  Group 
meeting  adjourned  at  5:30  p.m. 

On  September  27,  2000,  the  Chairman 
Stan  McKinney  re-convened  the 
Advisory  Group  at  9:00  a.m.  It  was 
determined  that  following  the  meeting, 
the  NDPO  would  incorporate 
recommended  changes  to  the  revise  the 
bylaws,  which  would  then  be  sent  to 
Mr.  McKinney  for  review  and  approval. 

The  Advisory  Group  then  discussed 
re-organizing  the  remaining  agenda  in 
order  to  meet  all  of  its  objectives.  Also 
discussed  were  possible  dates  for  the 
next  Advisory  Group  meeting. 

In  order  with  the  agenda.  Attorney 
General  Janet  Reno  and  FEMA  Director 
James  Lee  Witt  arrived  to  deliver 
remarks  and  receive  questions  from  the 
Advisory  Group.  Advisory  Group  Chair 
Stan  McKinney  updated  them  on  the 
progress  of  the  meeting,  which  he  said 
would  conclude  that  day  with  the 
identification  of  priorities  and 
recommendations  by  the 
subcommittees,  with  the  intent  that 
constructive  guidance  would  be 
provided  to  the  federal  partners, 
including  Ms.  Reno  and  Mr.  Witt.  Mr. 
McKinney  articulated  that  this  meeting 
sought  to  review  the  futiu-e  of  the 
NDPO.  with  the  intent  that  it  be  a  re- 
invigoration  effort  for  the  NDPO. 

Attorney  General  Reno  delivered  her 
remarks,  which  included  a  brief  history 
of  the  NDPO,  and  attributed  the  delay  in 
its  progress  to  the  lack  of  federal 
funding.  She  said  that  she  and  Director 
Witt  have  met  to  address  a  course  of 
action,  including  the  requirement  to 
move  the  NDPO  out  of  FBI 
Headquarters.  She  said  that  she  and 
Director  Witt  are  committed  to  do 
everything  they  can  now,  but  that  her 
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term  of  senice  will  be  ending  in  three 
and  a  half  months.  She  said  that  she  is 
rpceptivp  to  Advisor.'  Group 
rt'cummendations.  Attorney  General 
Reno  remarked  that  the  Top  Officials 
(TOPOFF)  exercise  was  useful  tn  the 
f»'deral  partners  in  a  number  of  areas 
where  they  interact  with  state  and  liuai 
agencies,  including  training,  equipment 
and  national  policy.  She  reiterated  that 
she  would  do  everything  she  could  to 
get  momentum  going  and  get  funding 
for  the  .\T)PO. 

Following  the  Attorney  General. 
FEMA  Director  James  Lee  Witt  delivered 
his  remarks.  He  said  that  he  and  the 
.•Mtornev  General  had  met  several  times 
to  discuss  these  issues  with  the  intent 
of  strengthening  the  NDPO  and  the 
national  domestic  preparedness 
program,  although  it  has  been  difficult 
He  said  that  although  it  has  been 
perceived  as  a  fragmented  federal  effort 
it  is  not.  hut  getting  support  has  been 
complicated.  Director  Witt  then  said 
that  getting  a  national  strategy  to 
support  those  at  the  local  level  is  their 
goal.  He  remarked  that  what  is 
important  is  that  which  can  be 
accomplished  in  the  next  three  and  a 
half  months  and  what  is  done  by  those 
who  follow  them.  He  noted  that  John 
Magaw.  FEXIAs  Senior  Advisor  for 
Terrorism  Preparedness,  is  in  place  to 
assist  his  agency  on  what  needs  to  be 
done,  and  that  the  Attorney  General  is 
trying  to  get  the  Department  of  Justice 
and  other  agencies  to  work  together  He 
concluded  by  saving  that  the  N'DPO  is 
an  issue-driven  office,  which  has  so  far 
done  a  great  job.  and  that  FEMA  would 
support  a  united  effort  to  fund  the 
\DPO 

Follnwint;  their  remarks.  Attornev 
General  Reno  and  Director  Witt  received 
(juestions  from  the  Advisory  Group. 

Following  a  brief  question  and  answer 
period,  the  subcommittee  break-out 
groups  from  the  previous  day  re- 
convened After  a  lunch  break,  the 
entire  group  re-convened  for  the 
afternoon  plenary  session 

N'DPO  Administrator  Thomas 
Kinnallv  asked  the  staff  of  the  NDPO  to 
introduce  themselves.  Those  present 
were: 

Chief  William  Terrv.  Prince  Georges 
C'ounty  Fire  Department;  Mr.  loseph 
Greenlee.  FEMA;  Mr.  Hans  ("rump,  EPA; 
Major  Thomas  Leonard.  NGB;  Mr.  Scott 
Kelberg.  DOJ/OIP/OSLDPS,  Unit  Chief 
Gary  Rohen.  FBI;  Unit  Chief  Dan 
Estrem.  FBI;  Supervisory  Special  Agent 
(SSA)  Robert  Johnson.  FBI:  SSA  Andrew 
Bringuel.  FBI:  SSA  Jeanine  Santa.  FBI: 
SSA  Joel  Tsiumis.  FBI;  Intelligence 
Operations  Specialist  (ICDS)  Ron 
WilUiams,  FBI;  lOS  Caroline  McCarthy, 
FBI;  lOS  Elaine  Parks.  FBI.  lOS  Richard 


Sanders,  FBI:  IGS  Allison  Dunham,  FBI: 
Dr.  Dickson  Diamond,  FBI:  lOS  Jerrv 
Wheeler.  FBI;  ItlS  Sam  Gonzales.  FBI. 

Following  the  .NDPO  staff 
introductions,  the  subcommittee  leaders 
from  each  break-out  session  presented 
their  findings: 

•  Law  Enforcement/Fire/HAZMAT 
Workgroup  Summarv': 

•  NDPO?s  information-sharing  role  is 
very  critical. 

•  A  common  communication  link 
(CCLJ  should  be  provided  to  all  first 
responders. 

•  Curriculum  review  is  a  priority: 
need  t(}  get  the  right  people  from  the 
various  disciplines  to  be  the  reviewers. 

•  Inter-operability  (ability  to 
communicate  with  eai:h  other)  at  the 
scene  is  important;  this  is  an  equipment 
issue 

•  Identification  of  model  training  and 
exercist;  programs  needed. 

•  Public  health  and  emergency 
medicine  components  need  to  be 
brought  in  closer 

•  Exert:ises  should  continue  at  the 
Region.  State,  and  local  levels: 
experiences  should  be  shared.  Federal 
agency  representatives  need  to 
partii:ipate  on  a  state  and  local  basis. 

•  Exer<:ises  should  be  carried  through 
to  the  recovery  phase 

•  Training  courses  need  to  be 
catalogued:  NDPO  could  also  provide 
information  on  training  sources. 

•  ("ommon  communication  linkage  is 
needed. 

•  Current  technologies  need  to  be 
identified,  supported,  and  made 
available  to  first  responders. 

•  ICS  needs  some  clarification.  From 
the  LE.  fire,  <yjd  HAZMAT  perspective, 
need  one  unified/Kommon  command 
system,  regardless  of  discipline. 

•  Terminology  needs  to  be  clarified 
and  made  the  same 

•  NDPO  net'ds  to.fun(:tion  as  a  one- 
stop  shopping  cle^inghouse. 

•  NDPO  needs  to  prepare  a  national 
strategy  to  speak  tu  all  disciplines  that 
are  represented         ~- — ^ 

•  Need  to  identify  and  Bttild  on  what 
is  in  place  already.  Lessons  leaned 
need  to  be  communif;ated.         \ 

•  Need  to  emphasize  sharing  qf 
equipment,  principles  and  conce|)ts  at 


the  local,  state,  and  federal  level. 


\ 


NDPO  should  take  a  leadership  role 
in  developing  a  national  strategy. 

•  In  planning  for  the  N'DPO.  should 
make  SOPs  known  and  available. 

•  Continue  to  look  toward  the 
adoption  i)f  model  guidelines  and  SOPs. 

•  NDPO  should  set  up  a  means  of 
reporting  on  the  lAB's  efforts  regarding 
equipment. 

•  Should  provide  a  list  of  alternative 
equipment  items,  and  information  on 
shelf  lives. 


•  NDPO  should  function  as  an 
information  pass-through  from  DOJ  to 
responders  on  their  needs. 

•  NDPO  could  also  pass  information 
from  responders  to  others  about  their 
needs:  these  can  be  matched  with 
scientific  ideas  and  research. 

•  NDPO  could  assist  other  federal 
agencies,  i.e.,  National  Institute  of 
Justice. 

•  NDPO  should  be  the  information 
source  on  technical  training  in  bomb 
detection  amd  disposal. 

•  Health  and  Medical  Workgroup 
Summary: 

•  NDPO  concept  is  vital  to  adequate 
preparedness. 

•  NDPO's  function  is  to  be  the 
coordinating  body  and  information 
clearinghouse. 

•  NDPO  lacks  the  budget,  and  the 
authority,  to  be  anything  else:  would 
like  it  to  be  more. 

•  For  NDPO  to  be  seen  as  credible,  it 
must  demonstrate  its  value  as  an 
information  management  resource. 

•  NDPO  needs  to  be  more  than  an 
arm  of  the  FBI  and  law  enforcement 
programs:  need  to  avoid  stove-piping. 
High  level  jobs  need  to  be  performed  by 
more  than  FBI  and  DOJ  staff. 

•  All  six  agencies  need  to  be 
integrated. 

•  As  part  of  clearinghouse  function,  a 
detailed  inventor)'  of  all  federal 
programs,  and  what  they  address,  needs 
to  be  prepared.  This  will  show  the 
current  gaps  and  needs. 

•  Clearinghouse  should  also  provide 
a  detailed  description  of  the  WMD 
contracts  and  grants  that  are  available, 
and  funding  mechanisms. 

•  Federal  program  products  should  be 
accessible  to  the  public,  through  the 
clearinghouse.  This  will  result  in 
improved  product  quality. 

•  NDPO  should  promote  peer  review 
activities  regarding  products,  etc. 

•  N'DPO  should  promote  operational 
and  management  integration  of  law 
enforcement,  emergency  management, 
and  health  components.  The 
clearinghouse  should  be  established  to 
address  all  three  components 

•  The  clearinghouse  should  be  a 
locus  of  information.  The  intent  is  to 
avoid  duplication  of  efforts  by  the 
agencies,  and  to  provide  a  single  source 
of  information  to  the  public,  and 
professionals  in  the  field.  This  will 
enhance  the  credibility  of  the  NDPO. 
Information  is  for  federal  agencies  as 
well  as  state  and  local  groups. 

•  The  NDPO  should  provide 
programmatic  direction  and  policy 
recommendations. 

•  Educate  federal  leadership  about 
shortages,  faults,  etc. 

•  The  NDPO  should  serve  as  a  broad 
health  and  medical  information 
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resource  to  field  professionals,  and  to 
itself 

•  A  new  public  policy  approach  is 
needed:  Funding  should  be  provided  for 
a  public  safety  initiative  to  prepare 
hospitals  for  catastrophic  and  hazardous 
events.  Sustain-ability  of  equipment  and 
services  should  also  be  addressed  in  the 
policy.  Red  Cross  is  an  example. 

•  Public  health  and  acute  care 
medicine  need  to  be  integrated  with 
each  other,  for  terrorism  and  for  general 
catastrophic  disasters,  and  then 
integrated  with  law  enforcement  and 
emergency  management. 

•  The  need  to  keep  ciuxent  with 
regulatory  issues  was  not  discussed  in 
the  workgroup;  need  to  show  have 
addressed  medical  information  that  is 
out-of-date  in  documents.  For  example, 
still  keep  stating  will  use  intra-muscular 
Valium  for  organopbosphate  seiziu'e 
control  although  it  is  no  longer  used. 
This  is  an  example  of  the  type  of 
information  sharing  that  needs  to  be 
achieved. 

•  Comment:  The  Red  Cross  does  not 
receive  federal  funding.  It  is  funded 
strictly  by  voluntary  contributions  from 
individuals. 

•  Emergency  Management/State  and 
Local  Agencies  Workgroup  Summary: 

•  NDPO  has  a  coordination  role  for 
national  preparedness.  To  perform  this 
role,  all  federal  agencies  need  to  adopt 
and  follow  the  National  Contingency 
Plan  (NCP).  It  is  a  tried  and  tested  plan. 

•  All  federal  agencies  should  adopt, 
educate  about,  and  practice  the  ICS 
system 

•  All  participants  must  pursue 
planning  efforts  at  the  locid  level,  such 
as  LEPCs 

•  NDPO  needs  to  have  its  owm 
internal  strategic  plan,  and  align  itself  to 
accomplish  the  plan. 

•  DOJ  and  FEMA  need  to  demonstrate 
a  commitment  to  the  NDPO.  High 
visibility  should  be  given  to  it 
throughout  the  transition  period. 

•  Core  interagency  operation  and 
leadership  staff  should  be  funded,  and 
encouragement  given  to  other  agencies 
to  also  fund.  It  is  critical  for  this  to  be 
done  now. 

•  Pressure  is  needed  from  the  top 
down  to  get  the  NDPO  funded. 

Following  the  presentations,  NDPO 
Administrator  Thomas  Kinnally  asked 
the  Advisory  Group  whether  they 
wanted  to  prioritize  the  points  they  had 
made,  or  pass  them  all  forward  to  the 
Attorney  General.  A  comment  was  made 
to  identify  the  overlapping  issues  and 
concepts,  and  then  compress  the  list. 
The  list  would  be  organized  as  to  what 
the  plenary  group  expects  the  NDPO  to 
do,  and  what  the  group  expects  itself  to 
do.  In  the  next  few  weeks  the  NDPO 


staff  would  prepare  an  executive 
summary  and  include  all  critical  issues 
identified  by  the  Advisory  Group, 
which  would  then  be  forwarded  to  the 
Attorney  General  and  the  NDPO  federal 
partners.  It  was  acknowledged  that  little 
could  be  accomplished  in  the  absence  of 
NDPO  funding.  In  the  interim, 
Chairman  Stan  McKinney  would  meet 
with  the  Attorney  General  on  September 
28  to  brief  her  on  the  Advisory  Group's 
recommendations. 

The  Group  then  took  a  break. 
Following  the  break.  Chairman  Stan 
McKinney  made  closing  remarks  and 
the  floor  was  opened  to  comments  from 
the  public.  A  presentation  was  made  by 
Christian  Sommade  of  the  Centech 
Group,  Arlington,  VA,  on  European 
versus  the  U.S.  Approach  on  Domestic 
Preparedness." 

Following  some  discussion  on 
scheduling  the  next  Advisory  Group 
meeting.  Chairman  Stan  McKinney 
thanked  all  of  the  participants  and 
adjourned  the  meeting  at  5:30  p.m. 

I  hereby  certify  that,  to  the  best  of  my 
knowledge,  the  foregoing  minutes  are 
accurate  and  complete. 

Dated:  December  4,  2000. 
Alhson  Dunham, 

Administrative  Officer.  NDPO. 

Dated:  December  4,  2000. 
Stan  M.  McKinney, 

Chairman,  State  and  Local  Advisory  Group 
for  the  NDPO. 

These  minutes  will  be  formally 
considered  by  the  Advisory  Group  at  its 
next  meeting,  and  any  corrections  or 
notations  will  be  incorporated  in  the 
minutes  of  that  meeting. 

Responsible  Federal  Official:  Thomas 
G.  Kinnally,  Administrator,  NDPO. 
ADDRESSES:  The  National  Domestic 
Preparedness  Office,  JEH  FBI  Building, 
Room  5214,  935  Pennsylvania  Ave., 
N.W.,  Washington,  DC  20535. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Dunham,  NDPO,  (202)  324- 
9037. 

(FR  Doc.  00-32818  Filed  12-22-00;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  To  Seek  Approval  To 
Establish  a  New  Information  Collection 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 


Section  3506(c)  (2)  (A)  of  the  Paperwoi  f. 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
we  are  providing  opportunity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  public  comment.  NSF 
will  prepare  the  submission  requesting 
that  0MB  approve  clearance  of  this 
collection  for  no  longer  than  three  years. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  February  26.  2001 
to  be  assured  of  consideration. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington.  Virginia  22230: 
telephone  (703)  292-7556:  or  send  email 
to  splimpto@nsf,gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time.  Monday  through 
Friday.  You  also  may  obtain  a  copy  of 
the  data  collection  instnmient  and 
instructions  from  Ms.  Plimpton. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  National  Science 
Foundation  Information  Technology 
Innovation  Survey. 

OMB  Number  3145-NEW. 

Expiration  Date  of  Approval:  Not 
applicable. 

Type  of  Request:  Intent  to  seek 
approval  to  establish  a  new  information 
collection. 

Abstract: 

Proposed  Project:  The  NSF  plans  to 
survey  a  nationally  representative 
sample  of  about  3,750  U.  S.  businesses 
in  selected  manufacturing  and  ser\'ice- 
sector  industries.  The  survey  is 
designed  to  collect  information  about 
the  planning  for  and  impact  of 
technological  innovation.  Using  Web 
and  Computer-Assisted  Telephone 
Interviewing  technologies,  firms  will 
asked  about  their  strategic  planning,  use 
of  technology,  innovation  activities 
based  on  information  technology, 
factors  influencing  the  decision  to 
innovate,  and  the  costs  and  expected 
benefits  of  information  technology 
based  innovation. 

L'se  of  the  Information:  The 
information  will  be  used  by  NSF  to:  (1) 
Develop  nationally  representative 
profile  of  corporate  information 
technology'  iimovators  and  uses;  (2) 
provide  the  means  for  comparative 
analyses  among  similar  national  studies; 
and  (3)  provide  data  for  use  by  policy- 
makers to  assist  in  understanding  the 
development  and  use  of  information 
technology  as  they  relate  to  formulating 
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technolog\-  polic\\  regulatory  reform, 
and  other  issues. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  12  minutes  per 
response. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  S'umber  of  Responses  Per 
Form:  One. 

Estimated  Total  Annual  Burden  on 
Respondents:  750  hours — 3,750 
respondents  at  12  minutes  per  response. 

Frequency  of  Responses:  Once. 

Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessarv'  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  wavs  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  December  19,  2000 
Suzanne  H.  Plimpton. 
Reports  Clearance  Officer. 
IFR  Do(  .  00-3:793  Filed  12-22-00:  8:4S  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No,  50-354] 

PSEG  Nuclear  LLC  and  Atlantic  City 
Electric  Company  (hlope  Creek 
Generating  Station);  Order  Extending 
the  Effectiveness  of  the  Approval  of 
the  Transfer  of  License  and 
Conforming  Amendment 

I 

PSEG  Nuclear  LLC  and  the  Atlantic 
City  Electric  Company  (ACE)  are  the 
joint  owners  of  the  Hope  Creek 
Generating  Station  (HCGS),  located  in 
Salem  County,  New  Jersey.  They  hold 
Facility  Operating  License  No.  NPF-57, 
issued  by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
July  25.  1986,  pursuant  to  Part  50  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  50).  Under  this 
license.  PSEG  Nuclear  LLC  (currentlv 


owner  of  95  percent  of  HCGS)  is 
authorized  to  act  as  agent  for  ACE 
(owner  of  the  remaining  5  percent  of 
HCGS)  and  has  exclusive  responsibility 
and  control  over  the  physical 
construction,  operation,  and 
maintenance  of  the  facility.  It  is  noted 
that  on  August  21,  2000,  the  majority 
share  of  the  HCGS  license  was 
transferred  from  the  Public  Service 
Electric  and  Gas  Company  to  PSEG 
Nuclear  LLC.  This  license  transfer  had 
previously  been  approved  by  an  Order 
dated  February  16.  2000. 

O 

By  Order  dated  April  21,  2000.  the 
Commission  approved  the  transfer  of 
the  license  for  the  HCGS,  to  the  extent 
it  is  held  by  ACE,  to  PSEG  Nuclear  LLC. 
By  its  terms,  the  Order  of  April  21, 
2000,  becomes  null  and  void  if  the 
license  transfer  is  not  completed  by 
December  31,  2000,  unless  upon 
application  and  for  good  cause  shown, 
such  date  is  extended  by  the 
Commission. 

Ill 

Bv  letter  dated  October  10,  2000, 
PSEG  Nuclear  LLC,  on  behalf  of  itself 
and  ACE.  submitted  a  request  for  an 
extension  of  the  effectiveness  of  the 
Order  of  April  21,  2000.  such  that  it 
would  remain  effective  until  December 
31,  2001.  According  to  the  submittal, 
certain  regulatory  approvals  in  New 
Jersey  that  are  needed  before  ACE  can 
transfer  its  nuclear  interests,  which 
include  interests  in  other  facilities  in 
addition  to  HCGS,  are  still  pending.  The 
submittal  states  that  while  the  New 
Jersey  Board  of  Public  Utilities  (BPU) 
has  approved  the  transfer  of  the  ACE 
interests,  it  has  not  yet  issued  a  final 
t)rder  covering  all  aspects  of  the 
transaction.  Additionally,  an  appeal  of 
the  BPU  decision  in  the  Public  Service 
Electric  and  Gas  restructuring  case  that 
challenges  the  BPU's  implementation  of 
the  deregulation  legislation  in  New 
Jersey  has  been  filed.  The  submittal 
states  that  this  situation  has  caused  ACE 
to  delav  the  closing  on  the  transfer  of  its 
nuclear  assets. 

The  NRC  staff  has  considered  the 
submittal  of  October  10.  2000,  and  has 
determined  that  good  cause  has  been 
shown  to  extend  the  effectiveness  of  the 
Order  of  April  21,  2000,  as  requested. 

IV 

Accordingly,  pursuant  to  Sections 
161b  and  161  i  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  42  U.S.C.  2201(b) 
and  2201  (i).  It  is  Hereby  Ordered  that 
the  effectiveness  of  the  Order  of  April 
21.  2000.  described  herein  is  extended 
such  that  if  the  subject  license  transfer 


from  ACE  to  PSEG  Nuclear  LLC 
referenced  above  is  not  consummated 
by  December  31.  2001.  the  Order  of 
April  21,  2000.  shall  become  null  and 
void,  unless  upon  application  and  for 
good  cause  shown,  such  date  is  further 
extended. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  submittal  dated  October 
10.  2000,  which  may  be  examined,  and/ 
or  copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor).  Rockville.  MD.  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site:  bttp://www.nrc.gov. 

Dated  at  Rockville,  Marv'land,  this  19th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  00-32830  Filed  12-22-00:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  1.186,  "Guidance 
and  Examples  for  Identifying  10  CFR 
50.2  Design  Bases."  provides  guidance 
to  licensees  and  applicants  on  the 
definition  of  design  bases  as  they  are 
defined  in  the  NRC's  regulations  in  10 
CFR  50.2. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
web  site  at  <WWW.NRC.GOV>  under 
Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site;  Regulatory 
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Guide  1,186  is  under  Accession  Nuimber 
ML003 754825.  Single  copies  of 
regulatory  guides  may  be  obtained  free 
of  charge  by  writing  the  Reproduction 
and  Distribution  Services  Section,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by  fax 
to  (301)415-2289,  or  by  email  to 
<DISTRIBUTION@NRC.GOV>.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on  this 
service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 
(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 
Director,  Office  of  Nuclear  Regulatory 
Research. 
[FR  Doc.  00-32831  Filed  12-22-00;  8:45  am] 
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Self  Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  International  Securities  Exchange 
LLC  Relating  to  Chinese  Wall 
Procedures 

December  15,  2000. 
I.  Introduction 

On  September  12,  2000,  the 
International  Securities  Exchange  LLC 
("ISE"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  ISE  Rule  810  relating  to  Chinese 
Wall  procedures.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  November  13, 
2000.3  The  Commission  received  no 
comments  on  the  proposed  rule  change 
and  this  order  approves  the  proposal. 

I.  Descriptioii  of  the  Proposal 

ISE  Rule  810  requires  that  ISE  market 
makers  erect  a  "Chinese  Wall"  between 
their  market  making  activity  and  certain 


other  business  activities,  including  their 
trading  as  an  Electronic  Access  Member 
("EAM").  The  wall  is  intended  prevent 
any  real-time  communication  between 
the  various  business  lines.  Without  the 
wall,  a  trader  entering  an  order  as  an 
EAM  could  potenticdly  inform  the 
person  making  markets  about  the 
pending  order.  The  market  maker  could 
then,  based  on  this  knowledge,  move  its 
quotation  either  (i)  to  "intercept"  an 
order  against  which  the  firm  wants  to 
trade,  or  (ii)  to  avoid  an  order  against 
which  it  does  not  want  to  trade.  The 
Exchange  adopted  ISE  Rule  810  because 
such  behavior  would  be  inconsistent 
with  the  agency  auction  market 
structure  of  the  Exchange. 

The  ISE  noted,  however,  that  the 
broad  restrictions  of  ISE  Rule  810  limit 
the  ability  of  certain  market  makers  to 
send  proprietary  order  flow  to  the  ISE 
in  options  outside  of  their  assigned 
groups  of  options  ("bins").^  In 
particular,  many  market  makers  do  not 
have  the  facilities  to  establish  a 
"Chinese  Wall,"  which  requires 
physical  separation  of  functions 
(generally  on  separate  floors),  between 
their  proprietary  traders  and  individuals 
performing  ISE  market  making 
activities. 

The  proposed  rule  change,  therefore, 
will  allow  members  to  conduct 
proprietary  trading  in  the  same  physical 
space  as  their  market  making  activities, 
but  only:  (i)  In  options  that  are  not 
within  their  market  making 
assignments;  or  (ii)  in  options  which, 
pursuant  to  regulatory  requirements,  the 
member  is  prohibited  from  mEiking 
markets.  This  latter  provision  is 
intended  to  apply  to  market  makers  that 
are  specialists  in  the  underlying  stock 
on  the  New  York  Stock  Exchange,  Inc. 
("NYSE"),  whose  rules  limit  the  options 
trading  of  specialists  and  affiliated  firms 
to  "hedging  activities,"  thus  prohibiting 
them  from  making  markets  in  options.^ 
In  addition,  the  proposed  rule  change 
would  permit  only  proprietary  trading 
without  the  Chinese  Wall  and  would 
not  permit  the  market  maker  to  enter 
agency  orders  (except  with  respect  to 
proprietary  orders  for  its  affiliates) 


'15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  43508 
(November  2,  2000),  65  FR  67784  (November  13, 
2000). 


*  The  ISE  assigns  market  makers  to  bins  of 
options.  There  are  10  bins,  and  each  bin  has  one 
Primary  Market  Maker  ("PMM")  and  up  to  10 
Competitive  Market  Makers  ("CMM")  assigned  to 
each. 

■''  See  NYSE  Rule  105.  This  applies  solely  to 
CMMs.  Because  CMMs  are  required  lo  provide 
continuous  quotes  in  only  60  percent  of  the  options 
in  a  bin.  it  is  possible  that  a  CMM  could  be  assigned 
a  bin  in  which  it  is  not  permitted  to  make  markets 
in  certain  options  classes.  Such  a  CMM  simply 
would  not  quote  in  these  "restricted"  options 
PMMs  must  provide  continuous  quotes  in  all 
options  in  a  bin  and  thus  were  not  assigned  bins 
where  these  regulatory  restrictions  apply. 


without  complying  with  the  full 
restrictions  of  ISE  Rule  810. 

ni.  Discussion 

The  Commission  has  reviewed  the 
ISE's  proposed  rule  change  and  finds, 
for  the  reasons  set  forth  below,  that  the 
proposal  is  consistent  with  the 
requirements  of  Section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act.^  because  it  promotes  just  and 
equitable  principles  of  trade,  removes 
impediments  to  and  perfects  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protects  investors  and  the  public 
interest,  by  maintaining  an  information 
barrier  that  respects  the  integrity  of  the 
ISE  while  still  permitting  members, 
under  certain  circumstances,  to  conduct 
proprietary  trading  in  the  same  physical 
space  as  their  market  making  activities." 

The  Commission  notes  that  amending 
ISE  Rule  810  will  help  attract 
proprietary  order  flow  to  the  ISE. 
Although  members  will  be  allowed  to 
conduct  proprietary  trading  in  the  same 
physical  space  as  their  market  making 
acitivites,  they  may  do  so  only  in 
options  that  are  not  within  their  market 
making  assigimients  or  in  options 
which,  pursuant  to  regulatory 
requirements,  the  member  is  prohibited 
from  making  markets.  In  addition,  the 
proposed  rule  change  would  permit 
only  proprietary  trading  without  the 
Chinese  Wall  and  would  not  permit  the 
market  maker  to  enter  agency  orders 
(except  with  respect  to  proprietary 
orders  for  its  affiliates)  without 
complying  with  the  full  restrictions  of 
ISE  Rule  810.  Limiting  such  activity  to 
these  specific  situations  reduces  the 
potential  for  the  type  of  harm  against 
which  ISE  Rule  810  is  intended  to 
protect,  since  the  member  will  not  be 
making  markets  in  the  stocks  in  which 
it  is  engaging  in  proprietary  trading.  The 
Commission  emphasizes,  however,  that 
the  information  barrier  between  a 
market  maker  and  affiliated  EAM 
should  protect  against  any  inappropriate 
sharing  of  information  that  could  result 
in  market  manipulation.  The 
Commission  continues  to  expect  tjie  ISE 
to  be  vigilant  in  monitoring  for  possible 
abuses  in  this  context. 


M5  use.  78f 

'15  U.S.C.  78f[b)l5). 

"In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U  S  C  78c(0. 
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rv.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SE-ISE-00-09)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
duthority.'" 

Maragrel  H.  McFarland. 
Deputy  Sfcrt'lan . 
(FR  Doc.  00-32806  Filed  12-22-00;  8:4.5  am] 
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Self-Regulatory  Organizations;  Notice 
of  Piling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  Amending 
Section  807  of  Its  Listed  Company 
Manual 

December  IH.  2000 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of.  1934 
("Act"),'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  November 
29.  2000.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  (SEC"  or    Commission ') 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange, 
The  Exchange  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act.'  and  Rule  19b-4(f)(l)  thereunder.^ 
which  renders  the  proposal  effective 
upon  fding  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Listed  Company  Manual.  Section  807. 
Voluntary  Transfer  to  Another  Exchange 
by  Company  That  Falls  Below  Criteria 
for  Continued  Listing,  to  state  that  the 
Exchange  will  daily  disseminate  ticker 
and  information  notices,  and  provide 
similar  information  on  the  Exchange's 
website,  reflecting  the  status  of  the 
securities  of  a  company  which  the 
Exchange  has  determined  no  longer 
meets  its  continued  listing  criteria  and 


which  has  voluntarily  undertaken  to 
transfer  the  listing  of  its  securities  to 
another  national  securities  exchange. 

The  text  of  the  proposed  rule  change 
is  available  upon  request  from  the  Office 
of  the  Secretary,  the  NYSE,  or  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  chcmge  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Re^uIatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

In  Mav  2000.  the  Commission 
approved  amendments  to  the 
Exchange's  procedures  for  delisting 
securities  and  handling  related  issuer 
appeals. '  In  its  proposal  filed  with  the 
Commission,  the  Exchange  stated  its 
belief  that  it  is  important  for  investors 
to  have  timely  notice  whenever  the 
Exchange  determines  that  an  issuer's 
listed  securities  no  longer  meet  the 
NYSE's  continued  listing  criteria  or 
when  the  Exchange  has  initiated 
delisting  proceedings  against  an  issuer 
for  any  reason.  The  Exchange  therefore 
proposed,  among  other  things,  to  attach 
an  identifier  suffix  (.DL)  to  the  ticker 
symbol  of  a  company  during  the 
transition  phase  in  which,  having  failed 
to  meet  the  NYSE's  continued  listing 
criteria,  such  company  undertook  to 
transfer  the  listing  of  its  securities  to 
another  national  securities  exchange. 

The  Exchange  subsequently 
determined  that,  without  making 
significant  and  costly  changes  to  its 
systems  to  accommodate  the  identifier 
suffix,  appending  such  a  suffix  would  in 
fact  change  a  company's  ticker  symbol.'' 
In  other  words,  if  the  suffix  were  added 
to  a  subject  company's  ticker  symbol,  an 
investor  or  broker  would  have  to  know 
to  enter  the  "new  "  symbol  (with  .DL 


^15  L'S.C  78s(b)(2) 
>"17CFR200.3O-3(al(12) 
>  15  U.SC;.  78s(b)(l). 
■'17CFR240  19b-^. 
M5U.S.C.  78s(b)l3)(A). 
M  7  CFR  240, 19(bM(f)(l). 


■■  Sff  St'iurilit's  K\<.li<iiigc  .\ct  Relea.se  No.  42863 
(Mav  30.  2()00).  65  FR  36488  dune  H.  2000) 

"Sp*"  Securities  Exchange  .^(  t  Release  No  43442 
(Oct    13,  20001.  65  FR  63280  (Oct   23.  2000)  (notice 
of  filing  Hiiil  iiiunediale  effectiveness  of  proposed 
rule  changii  bv  th<;  NYSK  to  amend  its  Listed 
Company  Manual.  Section  804) 


suffix)  into  a  quotation  device  in  order 
to  obtain  quotation  or  last  sale 
information.  Entering  the  "former" 
symbol  of  one.  two,  or  three  letters 
(without  the  suffix)  would  elicit  the 
message  "security  not  found."  The 
NYSE  felt  that  this  possible  confusion 
about  a  company's  ticker  symbol  would 
not  meet  its  stated  goal  of  informing 
interested  parties  about  the  status  of  the 
securities  of  a  company  subject  to 
delisting.  In  addition,  the  Exchange  has 
noted  that  clearance  and  settlement 
systems  do  not  recognize  non-alphabetic 
characters  in  ticker  symbols.  The  use  of 
the  .DL  suffix  might  therefore  give  rise 
to  possible  confusion  between  a  symbol 
bearing  the  suffix  and  another  symbol 
that  uses  DL  as  its  last  two  characters. 

The  Exchange  has  stated  that,  even  if 
the  necessary  work  were  done  to  its 
systems  to  permit  the  use  of  a  suffix 
without  effecting  a  symbol  change,  it 
would  remain  concerned  that  the  added 
suffix  might  not  be  carried  by  every 
vendor.  This  potential  for  inconsistency, 
like  the  possible  confusion  about  a 
company's  ticker  symbol,  would 
undermine  the  Exchange's  motive  of 
better  disclosure  in  seeking  to  employ 
the  identifier  suffix. 

As  a  result  of  these  realizations,  the 
Exchange  has  not  yet  implemented  the 
amended  procedure  previously 
approved  by  the  Commission.  In  order 
to  do  so  now.  the  Exchange  proposes  to 
employ  the  following  mechanisms  to 
inform  investors  when  a  company  that 
fails  to  meet  NYSE  continued  listing 
criteria  has  undertaken  to  transfer 
listing  of  its  securities  to  another 
national  securities  exchange: 

a;  The  Exchange  will  circulate  a  ticker 
notice  each  day  prior  to  the  opening, 
specifying  the  delisting  status  of  each 
subject  company: 

b.  The  Exchange  will  distribute  the 
same  information  notice  daily  via  the 
Exchange's  online  information  notices 
system  to  vendors,  member  firms,  and 
other  interested  parties; 

c.  The  Exchange  will  post  a  subject 
company's  delisting  status  and 
information  on  the  Exchange's  web  site. 

The  Exchange  believes  that 
implementing  these  mechanisms  will 
achieve  better  dissemination  of 
information  about  companies  subject  to 
delisting  to  all  market  participants,  both 
professional  and  non-professional,  than 
would  use  of  the  .DL  suffix  previously 
proposed. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  ^  in  general  and 


M5  1J.S.C,  78f(b) 
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furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  8  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organizations 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act^  and  Rule  19b- 
4(f)(1)  thereunder  because  the  proposed 
rule  change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule.'"  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  its  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act.  ^  ^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 


«15U.S.C.  78f(b)(5). 

'15U.S.C.  78s(b)(3)(A)(i). 

'ni7CFR240.19b-*(f)(l). 

' '  In  its  filing  with  the  Commission,  the  Exchange 
inadvertently  included  the  statement  that  the 
proposed  new  notiTication  procedures  would  be 
implemented  with  any  delisting  determination 
made  after  August  10,  2000.  The  Exchange  notes 
that  the  proposal  should  instead  become  effective 
upon  filing  with  the  Commission.  Telephone 
conversation  between  Elena  Daly.  Assistant  General 
Counsel.  NYSE,  and  Florence  Harmon.  Senior 
Special  Counsel.  Division  of  Market  Regulation. 
Commission,  on  Dec.  5,  2000. 


consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.' All 
submissions  should  refer  to  file  number 
SR-NYSE-00-54  and  should  be 
submitted  by  January  16,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  00-32805  Filed  12-22-00;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Modifications  to  the  Disability 
Determination  Procedures;  Disability 
Claims  Process  Redesign  Prototype 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  revision  to  the 
disability  prototype  in  the  State  of  New- 
York. 

SUMMARY:  The  Social  Security 
Administration  is  annouiicing  a  revision 
to  the  disability  prototype  in  the  State 
of  New  York.  The  test  will  be  performed 
in  those  locations  in  the  State  of  New 
York,  listed  below,  that  are  not  already 
processing  cases  under  the  disability 
prototype.  In  addition,  the  test  will 
measure  the  operational  impact  of 
modifying  the  process  by 
"grandfathering"  pending  initial  claims 
in  the  additional  locations  into  the 
prototype  process. 

DATES:  Selection  of  cases  to  be  included 
in  this  test  will  begin  on  January  2,  2001 
in  one  location,  and  on  April  2.  2001  in 
the  other  locations,  according  to  the 
schedule  outlined  under 
SUPPLEMENTARY  INFORMATION.  Case 
selection  is  expected  to  end  on  or  about 
December  31,  2001.  If  the  Agency 
decides  to  continue  the  test  beyond  this 


'2  17CFR200.3O-3(a)(12). 


date,  we  will  publish  another  notice  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Landis,  Director,  Disability  Process 
Redesign  Staff,  Office  of  Disability. 
Social  Security  Administration.  6401 
Security  Boulevard.  Baltimore,  MD 
21235.(410)965-5388. 
SUPPLEMENTARY  INFORMATION:  Current 
rules  codified  at  20  CFR  404.906  and 
416.1406  authorize  us  to  test 
modifications  to  the  disability 
determination  procedures  individually 
or  in  any  combination.  Under  this 
authority,  several  tests  have  been 
conducted,  including  a  prototype  that 
incorporates  several  modifications  to 
the  disability  determination  procedures 
employed  by  State  disability 
determination  services  (DDS)  which 
have  been  shown  to  be  effective  in 
earlier  tests.  (64  FR  47218.)  The 
prototype  incorporates  a  series  of 
changes  that  improve  the  initial 
disability  determination  process  by: 
Providing  greater  decisional  authority  to 
the  disability  examiner  and  making 
more  effective  Use  of  the  expertise  of  the 
medical  consultant;  ensuring 
appropriate  development  and 
explanation  of  key  issues:  increasing 
opportunities  for  claimant  interaction 
with  the  decision  maker  before  a 
determination  is  made:  and  simplifxing 
the  appeals  process  by  eliminating  the 
reconsideration  step.  When  we  started 
the  prototype  on  October  1.  1999.  we 
applied  the  modified  process  only  to 
claims  filed  on  or  after  October  1.  1999 
in  certain  States,  or  parts  of  States.  With 
respect  to  claims  in  the  State  of  New 
York,  we  armounced  that  only 
applicants  whose  initial  disability 
claims  were  processed  by  certain 
branches  of  the  DDS  in  New  York  would 
participate  in  the  prototype.  The 
FederaJ  Register  notice  listed  those 
branches  of  the  DDS  in  New  York  where 
the  prototype  would  be  applied.  (64  FR 
at  47219.)" 

We  are  now  announcing  that  we  will 
test  the  prototype  process  in  the 
remaining  branches  of  the  DDS  in  New 
York,  and  in  addition  test  the  effect  of 
"grandfathering"  pending  claims  in 
those  branches  into  the  modified 
process  in  the  remaining  branches  of  the 
DDS  in  New  York.  "Grandfathering  " 
means  that,  in  addition  to  following  the 
modified  processes  for  claims  filed  on 
or  after  a  certain  date,  we  will  follow  the 
modified  process  for  initial  claims  filed 
before  that  date  if  the  disability 
determination  forms  that  we  use  to  have 
the  State  agency  certif\'  the 
determination  of  disability  to  us  have 
not  been  signed  by  a  disability  examiner 
and,  if  applicable,  by  a  medical  or 
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psychological  consultant  by  that  datp. 
Thus,  in  this  test,  we  will  apply  the 
modified  processes  to:  (1)  New  initial 
claims  filed  on  or  after  the  controlling 
date  (see  below),  and  (2)  initial  claims 
that  are  filed  before  that  date  but  for 
which  the  disability  determination 
forms  we  use  to  have  the  State  agency 
certif\'  the  disability  determination  have 
not  been  signed  by  a  disability  examiner 
and,  if  applicable,  by  a  medical  or 
psychological  consultant  as  of  that  date. 
We  will  send  a  letter  e.xplaining  the 
process  modifications  to  individuals 
whose  pending  claims  are  grandfathered 
into  the  modified  process. 

This  means  that  the  modified 
processes,  including  the  opportunity  for 
a  claimant  conference  with  the  decision 
maker  and  elimination  of  the 
reconsideration  step  of  the 
administrative  review  process,  will  be 
used  for  pending  initial  claims, 
resulting  in  fewer  reconsideration 
claims  flowing  to  the  test  site  after  the 
modified  process  is  implemented.  We 
believe  this  change  will  provide  us  with 
information  that  will  enable  us  to 
manage  the  transition  to  the  modified 
process  more  effectively  and  result  in 
better  service  for  all  disability 
applicants.  In  order  to  measure  the 
effect  of  this  change  on  our  operations, 
we  will  begin  to  follow  the  modified 
process  in  the  following  locations 
beginning  on  the  date  indicated  for  each 
location: 

State  of  New  York 

Office  of  Temporary  and  Disability 
.Assistance,  Division  of  Disability 
Determinations.  Region  III,  22 
Cortlandt  Street,  6th  Floor,  New  York. 
New  York  10007-3107.  Controlling 
date:  January  2.  2001. 

Office  of  Temporary  and  Disability 
Assistance,  Division  of  Disability 
Determinations,  Region  I,  22  Cortlandt 
Street,  4th  Floor,  New  York,  New 
York  10007-3107.  Controlling  date: 
April  2,  2001. 

Office  of  Temporary  and  Disability 
Assistance,  Division  of  Disability 
Determinations,  Region  IV,  92-31 
Union  Hall  Street,  6th  Floor.  Jamaica. 
New  York.  11433-1127.  Controlling 
date:  April  2,  2001. 

Office  of  Temporary  and  Disability 
Assistance,  Division  of  Disability 
Determinations,  Region  V,  Building 
#16,  3rd  Floor,  Glendale  Technology 
Park  Endicott,  New  York  13760. 
Controlling  date:  April  2,  2001. 

Office  of  Temporary  and  Disabilitv 
Assistance,  Division  of  Disability 
Determinations,  Region  VII,  Building 
#16.  2nd  Floor.  Glendale  Technology 
Park  Endicott,  New  York  13760. 
Controlling  date:  April  2.  2001. 


Office  of  Temporary  and  Disability 
Assistance,  Office  of  Disability 
Determinations — Region  IX,  Ellicott 
Square  Building.  Room  650.  295  Main 
Street.  Buffalo.  New  York  14203- 
2412.  Controlling  date:  April  2,  2001. 

Dated:  Dei  embt-r  IH.  200U. 
Glenna  K.  Donnelly, 

Assii'itnut  ZV/)ij(v  Commissioner  for  Disability 
and  Income  Spciinty  Programs. 
(FR  Doc.  0O-.32833  Filed  12-22-00:  8:45  ami 

BILUNG  COOC  4191-50-P 


Dated:  December  19.  2000. 
William  B.  Bader. 

Assistant  Secretan,-  for  Educational  and 

Cultural  Affairs.  Department  of  State. 

|FR  Doc.  00-32871  Filed  12-22-00:  8:45  ami 

BILLING  CODE  4710-08-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3529] 

Culturally  Significant  Obiects  Imported 
for  Exhibition  Determinations: 
"Gerome  &  Goupil:  Art  and  Enterprise" 

department:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1,  1999  (64  FR 
56014),  and  Delegation  of  Authority  No. 
236  of  October  19.  1999  (64  FR  57920), 
as  amended  bv  Delegation  of  Authority 
No.  236-3  of  August  28.  2000  (65  FR 
53795),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit. 
"Gerome  &  (k)upil:  Art  and  Enterprise." 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
exhibit  objects  at  the  Dahesh  Museum  in 
New  York.  New  York  from  on  or  about 
Februarv  6.  2001.  to  on  or  about  May  5. 
2001.  and  at  The  Frick  Art  and 
Historical  Center,  Pittsburgh, 
Pennsylvania  from  June  7.  2001,  to  on 
or  about  August  12,  2001,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning,  Attomev-Adviser,  Office  of 
the  Legal  Adviser,' 202/619-5997,  and 
the  address  is  SA-44.  Room  700,  United 
States  Department  of  State,  301  4th 
Street.  SW..  Washington.  DC  20547- 
0001. 


DEPARTMENT  OF  STATE 

[Public  Notice  3527] 

Culturally  Significant  Objects  Imported 
for  ExhibKion  Determinations:  "The 
Global  Guggenheim:  Selections  From 
the  Extended  Collection" 

DEPARTMENT:  United  States  Department 
of  State. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985.  22  U.S.C. 
2459).  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1.  1999  (64  FR 
56014),  and  Delegation  of  Authority  No. 
236  of  October  19,  1999  (64  FR  57920), 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"The  Global  Guggenheim:  Selections 
from  the  Extended  Collection," 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
signific£Uice,  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  a 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
exhibit  objects  at  the  Solomon  R. 
Guggenheim  Museum.  New  York,  New 
York,  from  on  or  about  February  6  to  on 
or  about  April  22.  2001,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
exhibit  objects,  contact  Julianne  C. 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-6529,  and 
the  address  is  SA-44,  Room  700.  United 
States  Department  of  State.  301  4th 
Street.  SW.,  Washington,  DC  20547- 
0001. 

Dated:  December  19,  2000. 
William  B.  Bader, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs. 
[FR  Doc.  00-3:869  Filed  12-22-00;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  3528] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Detsrminaiions: 
"Rediscovering  Caesaraa  PhlilppI,  the 
Ancient  City  of  Pan  (Also  referred  to  as 
the  Banlas  Exhibition" 

DEPARTMENT:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1, 1999,  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition 
"Rediscovering  Caesarea  Philippi,  the 
Ancient  City  of  Pan  (also  referred  to  as 
the  Banias  Exhibition),"  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  The  objects 
are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lender.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  Frederick  R. 
Weisman  Museum  of  Art  at  Pepperdine 
University,  in  Malibu,  CA  from  on  or 
about  February  10,  2001  to  on  or  about 
May  5,  2001  is  in  the  national  interest. 
The  action  of  the  United  States  in  this 
matter  and  the  immunity  based  on  the 
application  of  the  provisions  of  the  law 
involved  does  not  imply  any  view  of  the 
United  States  concerning  the  ownership 
of  these  exhibition  objects.  Further,  it  is 
not  based  upon  and  does  not  represent 
any  change  in  the  position  of  the  United 
States  regarding  land  occupied  by  Israel 
since  1967.  See  letter  of  Septemter  22, 
1978,  of  President  Jimmy  Carter, 
attached  to  the  Camp  David  Accords, 
reprinted  in  78  Dept.  State  Bulletin  11 
(October  1978);  Statement  of  September 
1, 1982  of  President  Ronald  Reagan, 
reprinted  in  82  Dept.  of  State  Bulletin 
23  (September  1982).  Pubhc  Notice  of 
these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA^4,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 


Dated:  December  15,  2000. 
William  B.  Bader. 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
(FR  Doc.  00-32870  Filed  12-22-00;  8:45  am] 
BILUKG  CODE  4710-OB-P 

DEPARTMENT  OF  STATE 
[Public  Notice  #3496] 

Secretary  of  State's  Arms  Control  and 
Nonprollferatlon  Advisory  Board; 
Notice  of  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act.  5 
U.S.C.  app  2  10(a)(2)  (1996),  the 
Secretary  of  State  announces  a  meeting 
of  the  Arms  Control  and 
Nonproliferation  Advisory  Board 
(ACNAB)  to  take  place  January  4-5, 
2001,  at  the  Department  of  State, 
Washington,  DC. 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app  2  10(d)  (1996),  and  in 
accordance  with  Executive  Order  12958, 
in  the  interest  of  national  defense  and 
foreign  poUcy,  it  has  been  determined 
that  this  Board  meeting  will  be  closed 
to  the  public,  since  the  ACNAB 
members  will  be  reviewing  and 
discussing  classified  matters. 

The  purpose  of  this  Advisory  Board  is 
to  advise  the  President  and  the 
Secretary  of  State  on  scientific, 
technicjd,  and  policy  matters  affecting 
arms  control.  The  Board  will  review 
specific  arms  control  and 
nonproliferation  issues.  Members  will 
be  briefed  on  current  U.S.  policy  and 
issues  regarding  negotiations  such  as  the 
Convention  on  Conventional  Weapons 
and  the  Chemical  and  Biological 
Weapons  Convention. 

For  more  information  concerning  the 
meetings,  please  contact  Robert 
Sherman,  Executive  Director,  Arms 
Control  and  Nonproliferation  Advisory 
Board,  at  (202)  647-1192. 

Dated:  December  14,  2000. 
Robert  Sherman, 

Executive  Director.  Secretary  of  State's  Arms 
Control  and  Nonproliferation  Advisory  Board. 
[FR  Doc.  00-32865  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  4710-27-P 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  3497] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Standards  of 
Training  and  Watchlteeping;  Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 


meeting  at  9:30  AM  on  January'  16,  2001, 
in  Room  4618  of  the  United  States  Coast 
Guard  Headquarters  Building,  2100 
Second  Street  SW,  Washington,  DC 
20593-0001.  The  primary  purpose  of 
the  meeting  is  to  prepare  for  the  thirty- 
second  session  of  the  International 
Maritime  Organization  (IMO)  Sub- 
Committee  on  Standards  of  Training 
and  Watchkeeping  (STW)  to  be  held  at 
IMO  from  January  22  to  26,  2001. 

The  primary  matters  to  be  considered 
include; 

1.  Training  and  certification  of 
maritime  pilots; 

2.  Unlawful  practices  associated  with 
certificates  of  competency  (i.e.,  forged 
certificates); 

3.  Standard  Marine  Communication 
Phrases  (SMCP); 

4.  Training  in  the  use  of  Electronic 
Chart  Display  and  Information  Systems 
(ECDIS); 

5.  Guidance  for  training  in  ballast 
water  management; 

6.  Guidance  for  ships  operating  in  ice- 
covered  waters; 

7.  Validation  of  an  IMO  model  course 
on  assessment  of  competence;  and 

8.  Guidance  associated  with  the 
International  Convention  on  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Fishing  Vessel 
Persomiel  (STCW-F  Convention,  as 
adopted  by  the  1995  conference;  not  yet 
ratified  or  in  force). 

Members  of  the  public  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  writing:  LCDR  Luke 
Harden,  U.S.  Coast  Guard  (G-MSO-1). 
Room  1210,  2100  Second  Street  SW, 
Washington,  DC  20593-0001  or  by 
calling;  (202)  267-0229. 

Dated:  December  19.  2000. 

Stephen  M,  Miller, 

Executive  Secretar}'.  Shipping  Coordinating 
Committee. 

[FR  Doc.  00-32866  Filed  12-22-00:  8:45  am) 

BILLING  CODE  4710-70-P 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3498] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  9:30  AM  on  Tuesday.  January 
23.  2001  in  Room  6103.  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  Sixth 
Session  of  the  Subcommittee  on  Bulk 
Liquids  and  Gases  of  the  International 
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Maritime  Organization  (IMO)  which 
will  be  held  on  Februar\-  5-9,  2001,  at 
the  IMO  Headquarters  in  London 

The  agenda  items  of  particular 
interest  are: 
— Revision  of  Maritime  Safety 

Committee  (MSC)  Circular  677. 
— Matters  related  to  the  probabilistic 

methodologv  for  oil  outflow  analysis. 
—Review  of  Anne.xes  !  and  II  of  the 

International  Convention  for  the 

Prevention  of  Pollution  from  Ships, 

1973  as  modified  bv  the  Protocol  of 

1978  (KL\RPOL  73/78). 
—Evaluation  of  safety  and  pollution 

hazards  of  chemicals  and  preparation 

of  consequential  amendments. 
— Amendments  to  requirements  on 

electrical  installations  in  the  IMO 

Chemical  Codes. 
—Application  of  MARPOL  requirements 

to  floating  production,  storage  and 

offloading  units  and  floating  storage 

units. 
— Requirements  for  the  protection  of 

personnel  involved  in  the 

transportation  of  cargoes  containing 

toxic  substances  in  all  types  of 

tankers. 
— Oil  tagging  systems. 
— Evaluation  of  IMO  Greenhouse  gas 

emissions  study 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing: 
Commander  R.F.  Corbin,  US  Coast 
Guard  (G-MSO-3),  2100  Second  Street, 
S.W.,  Washington.  DC  20593-0001  or  by 
calling  (202)  267-1577, 

Dated:  December  19,  2000. 
Stephen  Miller, 

Executive  Secretary.  Shipping  Coordinating 
Committee 
[FR  Doc.  00-32867  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  471(M)7-P 


DEPARTMENT  OF  STATE 
[Public  Notice  No,  3499] 

Shipping  Coordinating  Committee, 
Maritime  Safety  Committee;  Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  9:00  a.m.  on  Tuesday. 
February  13,  2001,  in  Room  2415,  at 
US  Coast  Guard  Headquarters,  2100 
2nd  Street,  SW,  Washington,  DC, 
20593-0001  The  purpose  of  this 
meeting  will  be  to  finalize  preparations 
for  the  9th  Session  of  the  Flag  State 
Implementation  Sub-Committee,  and 
associated  bodies  of  the  International 
Maritime  Organization  (IMO),  which  is 
scheduled  for  February  19-23,  2001,  at 


IMO  Headquarters  in  London.  At  this 
meeting,  papers  received  and  the  draft 
U.S.  positions  will  be  discussed. 

Among  other  things,  the  items  of 
particular  interest  are: 
—Responsibilities  of  Governments  and 

measures  to  encourage  flag  State 

compliance: 
—Self-assessment  of  flag  State 

performance; 
— Implications  arising  when  a  vessel 

loses  the  right  to  fly  the  flag  of  a  State; 
— Regional  cooperation  on  port  State 

control; 
— Reporting  procedures  on  port  State 

control  detentions  and  analysis  and 

evaluation  of  reports; 
— Mandatory  reports  under  MARPOL 

73/78; 
— Introduction  of  the  Harmonized 

System  of  Survey  and  Certification 

(HSSC)  into  MARPOL  Annex  VI  on 

prevention  of  air  pollution; 
— Casualty  statistics  and  investigations; 
—Revision  of  the  SOLAS  expression 

"ships  constructed"; 
— Review  of  resolutions  A. 744(18)  and 

A.746(18); 
— Technical  assistance; 
— Use  of  the  Spanish  language  in 

SOLAS  certificates,  manuals  and 

other  documents; 
— Illegal,  unregulated  and  unreported 

(lUU)  fishing  and  related  matters. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing  to 
Lieutenant  Commander  Linda  Fagan, 
Commandant  (G-MOC),  U.S.  Coast 
Guard  Headquarters,  2100  2nd  Street, 
SW,  Room  1116,  Washington,  DC 
20593-0001  or  by  calling  (202)  267- 
0972. 

Dated:  December  19,  2000. 
Steplien  Miller, 

Executive  Secretary.  Shipping  Coordinating 
Committee 
|FR  Doc;  00- .32868  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  4710-07-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  VirrO/D&-214] 

V^O  Consultations  Regarding  U.S. 
Safeguard  Measures  on  Line  Pipe  and 
Wire  Rod 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice,  request  for  comments. 


SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  December  1, 
2000.  the  European  Communities  (EC) 


requested  WTO  consultations  with  the 
United  States  regarding  Sections  201 
and  202  of  the  Trade  Act  of  1974. 
section  311  of  the  NAFTA 
Implementation  Act.  and  the  U,S. 
safeguard  measures  on  imports  of  line 
pipe  and  wire  rod.  USTR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  this  dispute. 
DATES:  Although  the  USTR  will  accept 
any  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
submitted  on  or  before  January  15.  2001 
to  be  assured  of  timely  consideration  by 
USTR. 

ADDRESSES:  Submit  comments  to  Sandy 
McKinzy.  Monitoring  and  Enforcement 
Unit,  Office  of  the  General  Counsel, 
Room  122  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  D,C.,  20508,  Attn:  EC 
Line  Pipe  and  Wire  Rod  Dispute. 
Telephone:  (202)  395-3582. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Ross.  Associate  General 
Counsel.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street, 
NW..  Washington,  DC.  (202)  395-3581. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  conunents.  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding,  If 
such  consultations  should  fail  to  resolve 
the  matter  and  a  dispute  settlement 
panel  is  established  pursuant  to  the 
DSU,  such  panel,  which  would  hold  its 
meetings  in  Geneva.  Switzerland,  would 
be  expected  to  issue  a  report  on  its 
findings  and  recommendations  within 
six  to  nine  months  after  it  is  established, 

Ma)or  Issues  Raised  by  the  European 
Commission 

The  EC  claims  that  sections  201  and 
202  of  the  Trade  Act  of  1974  (19  U.S,C, 
2251  and  2252)  contain  provisions 
relating  to  the  determination  of  a  causal 
link  between  increased  imports  and 
injury  or  threat  thereof  which  prevent 
the  United  States  from  respecting 
Articles  4  and  5  of  the  WTO  Agreement 
on  Safeguards  (Safeguards  Agreement). 
It  also  claims  that  section  311  of  the 
NAFTA  Implementation  Act  (19  U.S.C, 
3371)  contains  provisions  concerning 
imports  from  Canada  an  Mexico  which 
do  not  respect  what  it  characterizes  as 
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the  "requirement  of  parallelism" 
between  the  imported  products  subject 
to  a  safeguard  investigation  and  the 
imported  products  subject  to  a  safeguard 
measure,  contrary  to  Articles  2,  4  and  5 
of  the  Safeguards  Agreement,  The  EC 
claims  that  these  provisions  are  also 
inconsistent  with  the  Most-Favoured- 
Nation  principle  of  Article  I  of  the 
GATT  1994, 

In  addition,  the  EC  challenges  certain 
aspects  of  the  U.S.  safeguard 
investigations  and  imposition  of 
measures  on  imports  of  line  pipe  and 
wire  rod.  The  EC  claims  that  the  U.S, 
measures  are  inconsistent  with  the 
following  provisions  of  the  Safeguards 
Agreement  and  the  GATT  1994: 

•  "Article  2  SA,  because,  inter  aiia, 
they  are  based  on  deficient 
determination  on  the  like  or  directly 
competitive  products,  absence  of 

imports  in  such  increased  quantities' 
and/or  'under  such  conditions',  lack  of 
serious  injury  or  threat  thereof,  lack  of 
causality  and  non-respect  of  the 
requirement  of  parallelism  between  the 
scope  of  the  imported  products  subject 
to  the  investigation  and  the  scope  of  flie 
imported  products  subject  to  the 
application  of  the  measures; 

•  Article  3(1)  and  3(2)  SA,  because, 
inter  alia,  they  do  not  adequately  set 
forth  the  findings  and  reasoned 
conclusions  on  all  pertinent  issues  of 
fact  and  law,  including  the  justification 
for  the  actual  measure  imposed,  as  well 
as  abusive  recourse  to  confidentiality  in 
relation  to  disclosure  of  information; 

•  Articles  4(1)  and  4(2)  SA,  because, 
inter  alia,  they  are  not  justified  by 
"imports  in  such  increased  quantities' 
and/or  'imder  such  conditions',  lack  of 
serious  injury  or  threat  thereof,  lack  of 
causality  and  non-respect  of  the 
requirement  of  parallelism  between  the 
scope  of  the  imported  products  subject 
to  the  investigation  and  the  scope  of  the 
imported  products  subject  to  the 
application  of  the  measures; 

•  Article  5(1)  SA,  since,  inter  a7ia, 
they  grant  relief  beyond  'the  extent 
necessary  to  prevent  or  remedy  serious 
injury  and  to  facilitate  adjustment'; 

•  Article  8(1)  SA,  because  of,  inter 
alia,  non-respect  of  the  requirements 
regarding  the  level  of  concessions  and 
other  obligations  and  the  trade 
compensation; 

•  Articles  12(2),  12(3)  and  12(11)  SA. 
because  of.  inter  alia,  non-respect  of  the 
obligation  to  provide  the  Committee  on 
Safeguards  with  all  pertinent 
information,  non-respect  of  the 
obligation  to  provide  adequate 
opportunity  for  prior  consultations  with 
a  view  to  reaching  an  understanding  on 
ways  to  achieve  the  objective  set  out  in 
Article  8(1)  SA.  and  abusive  recourse  to 


confidentiality  in  relation  to  disclosure 
of  information; 

•  Article  1:1  of  GATT  1994  since. 
inter  alia,  the  safeguard  measure 
discriminates  between  products 
originating  in  the  EC  and  products 
originating  in  other  WTO  countries;  and 

•  Article  XIX- 1  of  GATT  1994. 
because,  inter  alia,  they  fail  to  show, 
prior  to  the  application  of  the  measures, 
that  the  increases  in  imports  and  the 
conditions  of  importation  of  the 
products  covered  by  each  of  the  two 
above-mentioned  measures  were  the 
result  of 'unforeseen  developments'  and 
of  the  effect  of  the  USA  obligations 
under  GATT  1994." 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  wrritten  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
conmient  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)),  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy,  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street, 
NW,,  Washington,  DC  20508.  The  public 
file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  dispute;  if  a 
dispute  settlement  panel  is  convened, 
the  U.S.  submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 


received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/DS- 
214,  EC  Line  Pipe  and  Wire  Rod 
Dispute)  mav  be  made  bv  calling  Brenda 
Webb,  (202)"395-6186.  The  USTR 
Reading  Room  is  open  to  the  public 
from  9:30  a.m.  to  12  noon  and  1  p.m. 
to  4  p.m.,  Monday  through  Friday. 

A.  Jane  Bradley. 

Assistant  L'nited  States  Trade  Representative 

for  Monitoring  and  Enforcement. 

[FR  Doc.  00-32822  Filed  12-22-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance; 
Jackson  County-Reynolds  Airport; 
Jackson,  Michigan 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  considering  a 
proposal  to  change  a  portion  of  airport 
land  from  aeronautical  use  to  non- 
aeronautical  use  and  to  authorize  the 
sale  of  the  airport  property.  The 
proposal  consists  of  foiu-  parcels  of  land; 
one  3.70  acre  parcel  designated  as  Right- 
of-Way  and  three  other  parcels  of  land 
designated  as  Parcel  A  (1.16  acres). 
Parcel  B  (0.46  acres),  and  Parcel  C  (0.01 
acres)  together  totaling  approximately 
1.63  acres  for  a  roadway  easement. 
Current  use  and  present  condition  is 
vacant  grassland.  There  are  no  impacts 
to  the  airport  by  allowing  the  airport  to 
dispose  of  the  property. 

The  land  was  acquired  under  FAA 
Project  No.  9-20-046-0804-26. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  sale  of  the  subject  airport 
property  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  Airport  Improvement 
Program  funding  from  the  FAA.  The 
disposition  of  proceeds  from  the  sale  of 
the  airport  property  will  be  in 
accordance  with  the  FAA's  Policy  and 
Procedures  Concerning  the  Use  of 
Airport  Revenue,  published  in  the 
Federal  Register  on  February  16,  1999. 
Together  this  proposal  is  for 
approximately  5.33  acres  in  total. 

In  accordance  with  section  47107(h) 
of  title  49,  United  States  Code,  this 
notice  is  required  to  be  published  in  the 
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Federal  Register  30  days  before 
modifying  the  land-use  assurance  that 
requires  the  property  to  be  used  for  dji 
aeronautical  purpose.  The  proposed 
land  will  be  sold  in  fee  (Parcel  Right-of- 
Wav)  to  allow  for  a  new  roadway 
extension  to  be  built.  Parcels  A.  B,  and 
C  will  be  sold  in  fee  as  a  permanent 
roadway  easement  to  allow  for 
operational  enhancements  for  Boardman 
Road.  Boardman  Road  runs 
approximately  parallel  to  1-94  between 
Maynard  Road  and  Airport  Road,  which 
will  be  extended  with  the  sale  of  the 
stated  parcels.  This  proposed  new- 
extension  will  have  the  effect  of 
reducing  vehicle  traffic  along  the 
portion  of  Airport  Road  that  transverses 
through  the  Runway  Safety  Area  (RSA) 
of  Runway  24,  in  turn  increasing  safety 
for  the  airport.  The  proceeds  from  the 
sale  of  the  land  will  be  used  for  airport 
improvements  and  operation  expenses 
at  Jackson  County-Reynolds  Airport. 
DATES:  Comments  must  be  received  on 
or  before  January  25.  2001. 
FOR  FURTHER  INFORMATJON  CONTACT:  Mr 
Gary  Migut.  Federal  Aviation 
.administration ,  Great  Lakes  Region, 
Detroit  Airports  District  Office,  DET 
.\DO-650.2.  Willow  Run  Airport,  East, 
8820  Beck  Road,  Belleville,  Michigan 
48111,  (734)  487-7278.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location  or  at 
lackson  County-Reynolds  Airport, 
Jackson.  Michigan. 

SUPPLEMENTARY  INFORMATION:  Following 
are  legal  descriptions  of  the  property: 
Right-of-Way  Parcel.  All  that  part  of 
parcel  of  land  located  in  the  North  one- 
half  of  the  Southeast  one-quarter  of 
Section  29,  T.2S.,  R.lVV.,  Blackman 
Township,  Jackson  County,  Michigan, 
being  described  as  follows:  A  parcel  of 
land  66.00  feet  in  width,  beginning  on 
the  Westerly  right  of  way  line  of 
Maynard  Road  and  continuing  Westerly 
to  the  Easterly  right  of  way  line  of 
Airport  Road  with  the  following  more 
particularly  described  centerline: 
Commencing  at  a  point  on  the  Westerly 
right  of  way  line  of  Maynard  Road, 
which  point  is  located  260.00  feet 
Southerly  on  the  East  line  of  Section  29 
and  33.00  feet  Westerly  of  the  East  one- 
quarter  comer  of  said  Section  29.  and 
the  true  POINT  OF  BEGINNING;  Thence 
South  89  Decrees  30  Minutes  24 
Seconds  West,  a  distance  of  331.77  feet 
to  a  point;  Thence  around  a  curve  to  the 
right  through  a  central  angle  of  02 
Degrees  41  Minutes  20  Seconds,  ^n  arc 
distance  of  230.94  feet,  a  radius  of 
4921.26  feet  and  a  chord  bearing  of 
North  89  Degrees  08  Minutes  56 
Seconds  West  with  a  distance  of  230.93 
feet  to  a  point;  Thence  North  87  Degrees 


48  Minutes  16  Seconds  West,  a  distance 
of  790.19  feet  to  a  point;  Thence  around 
a  curve  to  the  left  through  a  central 
angle  of  30  Degrees  04  Minutes  54 
Seconds,  an  arc  distance  of  1179,92  feet, 
a  radius  of  2247,38  feet  and  a  chord 
bearing  of  South  77  Degrees  09  Minutes 
1 7  Seconds  West  with  a  distance  of 
1 166.42  feet  to  a  point;  Thence  South  62 
Degrees  06  Minutes  50  Seconds  West,  to 
d  point  on  the  Easterly  right  of  way  line 
of  Airport  Road  and  the  POINT  OF 
ENDING.  Excepting  that  portion  lying 
within  the  M.D.O.T.  Highway  right  of 
way  for  the  U.S.  12  by-pass  (interstate 
94).  Containing  3.70  acres,  more  or  less. 

Parcel  A — A  20,00  foot  wide  easement 
beginning  on  the  Westerly  right  of  way 
line  of  Maynard  Road  and  continuing 
Westerly  to  the  Easterly  right  of  way 
line  of  Airport  Road,  more  particularly 
described  as  follows:  a  parcel  of  land 
20.00  feet  in  width,  who's  Northerly 
line  is  33.00  feet  South  of  the  following 
described  in  centerline  of  Boardman 
Road;  Commencing  at  a  point  on  the 
Westerly  right  of  way  line  of  Maynard 
Road  which  point  is  located  260.00  feet 
Southerly  on  the  East  line  of  Section  29 
and  33.00  feet  Westerly  of  the  East  one- 
quarter  comer  of  said  Section  29.  and 
the  true  POINT  OF  BEGINNING;  Thence 
South  89  Degrees  30  Minutes  24 
Seconds  West,  a  distance  of  331.77  feet 
to  a  point;  Thence  around  a  curve  to  the 
right  through  a  central  angle  of  02 
Degrees  41  Minute  20  Seconds,  an  arc 
distance  of  230.94  feet,  a  radius  of 
4921.26  feet  and  a  chord  bearing  of 
North  89  Degrees  08  Minutes  56 
Seconds  West  with  a  distance  of  230.93 
feet  to  a  point;  Thence  North  87  Degrees 
48  Minutes  16  Seconds  West,  a  distance 
of  790.19  feet  to  a  point;  Thence  around 
a  curve  to  the  left  through  a  central 
angle  of  30  Degrees  04  Minutes  54 
Seconds,  an  arc  distance  of  1179.92  feet, 
a  radius  of  2247.38  feet  and  a  chord 
bearing  of  South  77  Degrees  09  Minutes 
17  Seconds  West  with  a  distance  of 
1166.42  feet  to  a  point;  Thence  South  62 
Degrees  06  Minutes  50  Seconds  West,  to 
a  point  on  the  Easterly  right  of  way  line 
of  Airport  Road  and  the  POINT  OF 
ENDING.  Containing  116  acres,  more  or 
less. 

Parcel  B — A  20.00  foot  wide  easement 
beginning  on  the  Westerly  right  of  way 
line  of  Maynard  Road  and  continuing 
Westerly  to  the  Easterly  right  of  way 
line  of  Airport  Road,  more  particularly 
described  as  follows:  A  parcel  of  land 
20.00  feet  in  width,  who's  Southerly 
line  is  33.00  feet  North  of  the  following 
described  centerline  of  Boardman  Road; 
Commencing  at  a  point  on  the  Westerly 
right  of  way  line  of  Maynard  Road 
which  point  is  located  260.00  feet 
Southeily  on  the  East  line  of  Section  29 


and  33.00  feet  Westerly  of  the  East  one- 
quarter  corner  of  said  Section  29,  and 
the  true  POINT  OF  BEGINNING;  Thence 
South  89  Degrees  3  Minutes  24  Seconds 
West,  a  distance  of  331.77  feet  to  a 
point;  Thence  around  a  curve  to  the 
right  through  a  central  angle  of  02 
Degrees  41  Minutes  20  Seconds,  an  arc 
distance  of  230.94  feet,  a  radius  of 
4921.26  feet  and  a  chord  bearing  of 
North  89  Degrees  08  Minutes  56 
Seconds  West  with  a  distance  of  230.93 
feet  to  a  point;  Thence  North  87  Degrees 
48  Minutes  16  Seconds  West,  a  distance 
of  790.19  feet  to  a  point;  Thence  around 
a  curve  to  the  left  through  a  central 
angle  of  30  Degrees  04  Minutes  54 
Seconds,  an  arc  distance  of  1179.92  feet, 
a  radius  of  2247.38  feet  and  a  chord 
bearing  of  South  77  Degrees  09  Minutes 
17  Seconds  West  with  a  distance  of 
1166.42  feet  to  a  point;  Thence  South  62 
Degrees  06  Minutes  50  Seconds  West,  to 
a  point  on  the  Easterly  right  of  way  line 
of  Airport  Road  and  the  POINT  OF 
ENDING.  Excepting  that  portion  lying 
within  the  M.D.O.T.  highway  right  of 
way  for  U.S,  12  by-pass  (Interstate  94). 
Containing  0,46  acres,  more  or  less. 

Parcel  C — An  easement  described  as 
follows:  Commencing  at  a  point  on  the 
Westerly  right  of  way  line  of  Maynard 
Road  which  is  located  293.00  feet 
Southerly  on  the  East  line  of  Section  29 
and  33.00  feet  Westerly  of  the  East  one- 
quarter  Comer  of  said  Section  29,  and 
the  true  POINT  OF  BEGINNING;  Thence 
South  89  Degrees  30  Minutes  24 
Seconds  West,  a  distance  of  20,00  feet 
to  a  point;  Thence  Southeasterly  to  a 
point  on  the  Westerly  right  of  way  line 
of  Maynard  Road  20.00  feet  Southerly  of 
the  place  of  beginning  of  this 
description;  Thence  Northerly  20.00 
feet,  to  the  tme  POINT  OF  BEGINNING 
of  this  description.  Containing  0.01 
acres,  more  or  less. 

Issued  in  Belleville.  Michigan,  November 
24,  2000. 
Irene  Porter. 

Manager.  Detroit  Airports  District  Office, 
Great  Lakes  Region. 
|FR  Doc.  00-32522  Filed  12-22-00;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance; 
Livingston  County  Airport,  Howell, 
Michigan 


AGENCY:  Federal  Aviation 
Administration,  DOT. 
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ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  considering  a 
proposal  to  change  a  portion  of  the, 
airport  from  aeronautical  use  to  non- 
aeronautical  use.  The  four  parcels  of 
land  designated  as  Permanent  Easement 
and  Right  of  Way  (2.02  acres), 
Temporary  Work  Space  (5.22  acres), 
AdditionaJ  Temporary  Work  Space 
(16,80  acres),  and  Access  Road  (0.66 
acres)  together  totaling  approximately 
24.7  acres  is  for  the  installation  of  a 
pipeline.  General  current  use  and 
present  condition  is  vacant  grassland. 
There  are  no  impacts  to  the  airport  by 
allowing  the  airport  to  dispose  of  the 
property.  Parcel  2  was  acquired  on  7/15/ 
63,  under  FAA  Project  No.  &-20-014- 
6501.  and  Parcel  8  was  acquired  on  4/ 
21/87,  under  FAA  Project  No.  3-26- 
0047-0388. 

Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  disposal  of  the  subject 
airport  property  nor  a  determination 
that  all  measures  covered  by  the 
program  are  eligible  for  grant-in-aid 
funding  from  the  FAA.  The  disposition 
of  proceeds  from  the  disposal  of  the 
airport  property  will  be  in  accordance 
with  the  FAA's  Policy  and  Procedures 
Concerning  the  Use  of  Airport  Revenue, 
published  in  the  Federal  Register  on 
Febmary  16, 1999. 

In  accordance  with  section  47107(h) 
of  title  49,  United  States  Code,  this 
notice  is  required  to  be  published  in  the 
Federal  Re^ster  30  days  before 
modifying  the  land-use  assiu-ance  that 
requires  the  property  to  be  used  for  an 
aeronautical  purpose.  The  proposed 
land  designated  "Permanent  Easement 
and  Right  of  Way"  wrill  be  sold  in  fee 
as  a  permanent  easement  to  allow  for 
the  installation  of  an  underground 
pipeline.  The  proposed  land  designated 
as  Temporary  Work  Space,  Additional 
Temporary  Work  Space,  and  Access 
Road  will  be  a  long-term  lease  through 
the  development  of  an  indefinite 
easement  to  allow  for  storage  and 
installation  of  undergroimd  pipeline. 
The  proceeds  from  the  sale  of  the  land 
will  be  used  for  airport  improvements 
and  operational  expenses  at  Livingston 
County  Airport. 

DATES:  Comments  must  be  received  on 
or  before  January  25,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Migut,  Federal  Aviation  Administration, 
Great  Lakes  Region,  Detroit  Airports 
District  Office.  DET  ADO-650.2.  Willow 
Run  Airport.  East.  8820  Beck  Road, 
Belleville,  Michigan  48111,  (734)  487- 
7278,  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 


location  or  at  Livingston  Coimty 
Airport,  3480  W.  Grand  River,  Howell. 
Michigan  48843. 

SUPPLEMENTARY  INFORMATION:  Following 
are  legal  descriptions  of  the  property: 

Permanent  Easement  and  Right  of  Way 

Description  of  a  thirty  (30)  feet  wide 
permanent  easement  and  right  of  way, 
located  in  section  21,  township  3  North, 
range  4  east  of  Livingston  County, 
Michigan,  and  being  upon,  over, 
through  and  across  a  portion  of  that 
certain  tract  of  land  conveyed  to  the 
Coimty  of  Livingston  as  described  by 
the  instrument  recorded  in  Liber  1220, 
page  95  and  Liber  428,  page  30  of  the 
Office  of  The  Register  of  Deeds  of 
Livingston  County,  Michigan,  (referred 
hereinafter  to  as  the  "above  referenced 
tract  of  land"),  said  thirty  (30)  feet  wide 
permanent  easement  and  right  of  way 
being  located  15  feet  Northwesterly  and 
northerly  of  an  15  feet  Southeasterly 
and  Southerly  of  the  herein  described 
baseline,  said  baseline  being  more 
particularly  described  as  follows: 

Commencing  at  a  moniunent  with  a  2- 
inch  aluminum  cap  found  marking  the 
west  one  quarter  ( V4)  comer  of  said 
Section  21;  thence  South  00°  58'  West, 
along  the  west  line  of  said  section  21, 
a  distance  of  1524.82  feet  to  the  most 
westerly,  southwest  comer  of  the  above 
referenced  tract  of  land;  thence  South 
58°  20'  21"  East,  along  the  south  line  of 
the  above  referenced  tract  of  land,  a 
distance  of  24,64  feet  to  a  point  25  feet 
southeasterly  of,  at  right  angles  to,  an 
existing  Lakehead  Pipeline  Company 
pipeline  and  being  the  point  of 
beginning  of  the  herein  described 
baseline;  thence  North  34°  05'  40"  East, 
along  a  line  25  feet  southeasterly  of  a 
parallel  with  the  said  existing  pipeline, 
a  distance  of  540.22  feet  to  an  angle 
point  of  the  herein  described  baseline; 
thence  North  44°  07'  42"  East,  a  distance 
of  38.34  feet  to  an  angle  point  of  the 
herein  described  baseline;  thence  North 
56°  08'  18"  East,  a  distance  of  38.69  feet 
to  an  angle  point  of  the  herein  described 
baseline;  thence  North  65°  55'  10"  East, 
a  distance  of  540.32  feet  to  an  angle 
point  of  the  herein  described  baseline; 
thence  North  78°  31'  40"  East,  a  distance 
of  39.06  feet  to  an  angle  point  of  the 
herein  described  baseline;  thence  South 
88°  37'  59"  East,  a  distance  of  883.73 
feet  to  an  angle  point  of  the  herein 
described  baseline;  thence  North  80^^  14' 
12"  East,  a  distance  of  429.39  feet  to  a 
point,  25  feet  southerly  of.  at  right 
angles  to  the  said  existing  pipeline,  and 
an  angle  point  of  the  herein  described 
baseline:  thence  South  89°  27'  26"  East, 
along  a  line  25  feet  southerly  of  an 
parallel  with  the  said  baseline,  a 


distance  of  286.74  feet  to  an  angle  point 
of  the  herein  described  baseline;  thence 
South  88°  21'  57"  East,  along  a  line  25 
feet  southerly  of  an  parallel  with  the 
said  existing  pipeline,  a  distance  of 
141.88  feet  of  a  point  in  tlie  east  line  of 
the  above  referenced  tract  of  land  and 
being  the  point  of  termination  of  the 
herein  described  baseline,  from  which 
the  most  easterly  northeast  comer  of  the 
above  referenced  tract  of  land  bears. 
North  00°  56'  52"  East,  a  distance  of 
50,71  feet,  said  baseline  having  a  total 
length  of  2938.37  feet  or  178.08  rods, 
said  Permanent  Easement  and  Right  of 
Way  containing  2.02  acres,  more  or  less. 

Temporary  Work  Space 

Being  a  fifty  (50)  feet  wide  strip  of 
land,  adjoined  to  and  parallel  with  the 
southeasterly  and  southerly  sides  of  the 
above  described  thirty  (30)  feet  wide 
Permanent  Easement  and  Right  of  Way, 
save  and  except  a  portion  thereof,  said 
portion  beginning  at  a  point  203  feet 
northeasterly  of  Uie  northeasterly  right 
of  way  line  of  Grand  River  road  and 
extending,  a  distance  of  141  feet  in  a 
northeasterly  direction,  said  141  feet 
portion  shall  be  reduced  to  a  width  of 
thirty-one  (31)  feet  and  a  thirty  (30)  feet 
wide  strip  of  land,  adjoined  to  and 
parallel  with  the  northwesterly  and 
northerly  sides  of  the  said  Permanent 
Easement  and  Right  of  Way,  extending 
or  shortening,  the  side  lines  of  the 
Temporary  Work  Spaces,  at  the 
beginning  and  termination  of  the  said 
Permanent  Easement  and  Right  of  Way 
lines,  to  intersect  with  the  property 
lines  of  the  above  referenced  tract  of 
land  and/or  the  northeasterly  right  of 
line  of  Grand  River  Road  and/or  the  east 
right  way  line  of  Towmship  Road  and 
containing  a  total  of  5.22  acres,  more  or 
less.  That  the  portion  of  the  following 
described  land  which  lies  within  the 
lands  described  in  Liber  1220,  page  95 
and  in  Liber  428,  page  30.  Commencing 
at  the  point  of  beginning  of  the  hereir 
described  access  road,  thence  Northerly 
along  the  centerline  of  said  access  road 
a  distance  of  twenty-five  (25)  feet, 
thence  Easterly,  parallel  with  the 
Northerly  line  of  the  Northerly  most 
work  space  described  herein  to  the  East 
property  line  of  the  lands  described 
herein,  thence  Southerly  along  said  East 
line  a  distance  of  twenty-five  (25)  feet, 
thence  Westerly  along  the  Southerly 
line  of  the  Northerly  most  work  space 
described  herein  to  the  point  of 
beginning. 

Additional  Temporary  Work  Space 

Being  three  (3)  tracts  of  land  as  herein 
described.  (1)  being  a  forty  (40)  feet 
wide  strip  of  land,  adjoined  to  and 
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parallel  with  southeasterly  side  of  the 
above  described  fifty  (50)  feet  wide 
Temporary  Work  Space  and  extending  a 
distance  of  101  feet,  from  a  point  106 
feet  northeasterly  of  the  said 
northeasterly  right  of  way  line  of  Grand 
River  Road.  (2)  a  fifty  (50)  feet  wide 
strip  of  land,  adjoined  to  and  parallel 
with  the  southerly  side  of  the  above 
described  fift\'  (50)  feet  wide  Temporar\' 
Work  Space  and  e.xtending  150  feet 
westerly  from  the  westerly  line  of  the 
airplane  taxi  way.  (3)  an  irregular  shaped 
tract  of  land  described  as  follows; 
beginning  at  the  intersection  of  the 
northwesterly  side  of  the  above 
described  thirty  (30)  feet  wide 
Temporarv  Work  Space  and  the  east 
right  of  way  line  of  Township  Road, 
thence  in  a  northerly  direction,  along 
the  said  east  right  of  way  line  to  the 
north  line  of  the  above  referenced  tract 
of  land,  thence,  in  an  easterly  direction, 
along  the  said  north  line,  a  distance  of 
1173.91  feet  to  the  west  side  of  an 
existing  road,  thence  in  a  southerly 
direction,  parallel  with  the  said  west 
side  to  a  point,  50  feet  northerly  or  an 
existing  parking  lot.  thence  624  feet  in 
a  westerly  direction,  along  a  line 
parallel  with  the  north  side  of  the  said 
parking  lot.  to  a  point  50  feet  west  of  the 
said  parking  lot,  thence  365  feet  in  a 
southerly  direction,  along  a  line  parallel 
with  the  west  side  of  said  parking  lot. 
to  a  point  50  feet  south  of  an  existing 
building,  thence  115  feet  in  an  easterly 
direction,  along  a  line  parallel  with  the 
said  existing  building,  to  a  point,  20  feel 
northerly  of.  at  right  angles  to,  an 
existing  Lakehead  Pipeline  Company 
pipeline,  thence  in  a  southwesterly 
direction,  20  feet  northerly  of  and 
parallel  with  the  said  existing  pipeline, 
a  distance  of  436  feet,  to  a  point,  100 
feet  northerly  of,  at  right  angles  to.  the 
northerly  side  of  the  above  described 
thirty  (30)  feet  wide  Temporary-  Work 
Space,  thence  in  an  easterly  direction, 
parallel  with  the  said  northerly  side  of 
the  above  described  thirty  (30)  feet  wide 
Temporary  Work  Space  to  a  point  in  the 
west  side  of  the  said  existing  taxiway. 
thence  in  a  southerly  direction,  at  right 
angles  to  the  said  northerly  side  of  the 
above  described  thirty  (30)  feet  wide 
Temporar\-  Work  Space,  to  the  northerly 
side  of  the  above  described  Permanent 
Easement  and  Right  of  Way.  thence  in 
d  westerly  and  southwesterly  direction, 
along  the  said  northerly  side  of  the 
above  described  Permanent  Easement 
and  Right  of  Way  to  the  point  of 
beginning  of  the  herein  described 
irregular  shaped  tract  of  land.  sayt>  and 
except  that  portion  which  lies  within 
the  right  of  way  of  a  private  drive  from 


Township  Road,  and  containing  a  total 
of  16.80  acres,  more  or  less. 

Access  Road 

Being  a  twenty  five  (25)  feet  wide 
access  road  which  lies  twelve  and  one 
half  (12'/ 2 )  feet  either  side  of  the  herein 
described  centerline,  said  centerline 
being  described  as  follows:  Beginning  at 
a  point  in  northerly  line  of  the  said 
above  thirty  (30)  feet  wide  Temporary 
Work  Space,  said  point  lies  953  feet 
westerly,  along  the  northern  side  of  the 
above  described  30  feet  wide  Temporary 
Work  Space,  from  the  east  line  of  the 
above  referenced  tract  of  land  as 
described  in  Liber  428,  Page  30,  thence 
northerly  546  feet,  westerly  of  and 
parallel  with  the  said  most  northerly 
west  line  to  a  point  121  feet  southerly 
of  the  north  line  of  the  above  referenced 
tract  of  land;  thence  westerly  along  a 
line,  121  feet  southerly  of  and  parallel 
with  the  said  northerly  line,  to  the  east 
end  of  the  first  irregular  shaped 
Temporary  Work  Space  described  above 
and  contaifting  0.66  acre,  more  or  less. 

Issued  In  Belleville,  Michigan,  December  1, 
2000 

Irene  R.  Porter, 

Mana^tT.  Dftmit  Airports  District  Office  Great 
Uikes  Region 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Waiver  of 
Aeronautical  Land-Use  Assurance; 
W.K.  Keilogg  Airport,  Battle  Creek, 
Mictiigan 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 


nor  a  determination  that  all  measures 
covered  by  the  program  are  eligible  for 
grant-in-aid  funding  from  the  FAA.  The 
disposition  of  proceeds  from  the 
disposal  of  the  airport  property  will  be 
in  accordance  with  the  FAA's  Policy 
and  Procedures  Concerning  the  Use  of 
Airport  Revenue,  published  in  the 
Federal  Register  on  February  16,  1999. 
In  accorciance  with  section  47107(h) 
of  title  49,  United  States  Code,  this 
notice  is  required  to  be  published  in  the 
Federal  Register  30  days  before 
modifying  the  land-use  assurance  that 
requires  the  property  to  be  used  for  an 
aeronautical  purpose.  The  proposed 
land  will  be  sold  in  fee  as  a  permanent 
roadway  easement  to  provide 
improvements  for  traffic  circulation 
around  the  airport — specifically  for  the 
right-of-way  for  additional  turn  lanes 
and  roadway  drainage.  The  proceeds 
from  the  sale  of  the  land  will  be  used 
for  airport  improvements  and 
operational  expenses  at  W.  K.  Kellogg 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  January  25.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Migut,  Federal  Aviation  Administration. 
Great  Lakes  Region,  Detroit  Airports 
District  Office.  DET  ADC)-650.2.  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111,  (734)  487- 
7278.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 
location  or  at  W.  K.  Kellogg  Airport, 
2712  W.  Territorial  Road,  Battle  Creek, 
Michigan  49015. 

SUPPLEMENTARY  INFORMATION:  Following 
eire  legal  descriptions  of  the  property: 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  considering  a 
proposal  to  change  a  portion  of  the 
airport  from  aeronautical  use  to  non- 
aeronautical  use.  The  proposal  consists 
of  three  parcels  of  land  designated  as 
Parcel  No.  50  (.436  acres).  Parcel  No.  51 
(379  acres),  and  Parcel  No.  52  (.245 
acres)  together  totalling  approximately 
1  06  acres  for  a  permanent  roadway 
easement.  Current  use  and  present 
condition  is  vacant  grassland.  There  are 
no  impacts  to  the  airport  by  allowing 
the  airport  to  dispose  of  the  property. 
The  land  was  acquired  under  FAA 
Project  No.  9-20-040-6003.  Approval 
does  not  constitute  a  commitment  by 
the  F.\A  to  financially  assist  in  the 
disposal  of  the  subject  airport  property 


Parcel  No.  50 

Lands  located  in  the  City  of  Battle 
Creek,  County  of  Calhoun  described  as: 

That  part  of  the  following  Tract  "A" 
lying  Northeasterly  of  a  line  35.000m 
(i  14.83  feet)  Southwesterly  of  (as 
measured  radially  and  parallel  to)  a  line 
described  as:  Commencing  at  the 
Northwest  comer  of  Section  10,  Town  2 
South,  Range  8  West,  City  of 
Springfield,  Calhoun  County,  Michigan; 
thence  South  00°59'48"  East,  57.8m 
(189.70  feet)  along  the  West  line  of  said 
Section  10  to  the  point  of  intersection  of 
said  West  line  of  Section  10  and  the 
right  of  way  reference  line  of  Highway 
1-94BL  (Dickman  Road);  thence  South 
73n4'50"  East,  36.387m  (119.38  feet) 
along  said  right  of  way  reference  line  to 
the  point  of  curvature  of  a  873.231m 
(2864.93  foot)  radius  curve  to  the  left, 
also  being  the  point  of  beginning  of  this 
description;  thence  Southeasterly  along 
the  arc  of  curve  256.849m  (842.68  feet), 
(chord  bearing  South  81°40'25''  East, 
chord  distance  255.923m  (839.64  feet)) 


Federal  Register /Vol.  65,  No.  248 /Tuesday,  December  26.  2000 /Notices  81561 


to  the  point  of  tangency  and  the  point 
of  ending. 

Also:  That  part  of  the  following 
described  Tract  "A"  lying  Northeasterly 
of  a  line  25.00m  (82.02  feet) 
Southwesterly  of  (as  measured  at 
radially  and  parallel  to)  a  line  described 
as:  Commencing  at  the  Northwest  comer 
of  Section  10,  Town  2  South,  Range  8 
West,  City  of  Springfield,  Calhoun 
County,  Michigan;  thence  South 
00°59'48''  East,  57,82m  (189.70  feet) 
along  the  West  Section  line  of  said 
Section  10  to  the  point  of  intersection  of 
said  West  Section  line  and  the  survey 
centerline  of  Highway  I-94BL  (Dickman 
Road);  thence  South  73°14'50''  East  on 
said  survey  centerline,  62.859m  (206.23 
feet)  to  the  point  of  curvature  of  a 
873.231m  (2864.93  foot)  radius  cvu^^e  to 
the  left;  thence  Southeasterly  along  the 
arc  of  said  curve  163.037m  (534.90  feet), 
[chord  bearing  South  78°35'46''  East, 
chord  distance  162.803m  (534.13  feet)] 
to  the  point  of  intersection  of  said  I- 
94BL  survey  centerline  and  the 
constmction  centerline  of  Helmer  Road 
(South  Leg);  thence  South  01°01'30'' 
West,  23.002m  (75.47  feet)  to  the  point 
of  curvature  (point  of  tangency  on 
plans)  of  a  163.982m  (538.00  foot) 
radius  curve  to  the  left,  also  being  the 
point  of  beginning  of  this  description; 
thence  Southerly  along  said  arc  of  curve 
86.067m  (282.37  feet),  [chord  bearing 
South  14''00'40''  East,  chord  distance 
85.082m  (279.14  feet)]  to  a  point  of 
compound  curvature;  thence  North 
75°50'52''  East,  30.000m  (98.43  feet)  to 
the  point  of  ending. 

The  lands  descirioed  above  in 
easement  contain  2491.24  square  meters 
(26,815  square  feet),  more  or  less. 

Tract  "A":  Beginning  at  the  West  V4 
post  of  Section  10,  Town  2  South,  Range 
8  West.  City  of  Battle  Creek,  Calhoun 
County,  Michigan;  thence  N.  00  Deg.  07' 
39"  E.,  2383.94  feet  along  the  West  line 
of  said  Section  10  to  the  Southerly  right- 
of-way  line  of  Dickman  Road  West  (150 
feet  wide)  and  a  point  distant  S.  00  Deg. 
07'  39"  W.,  268.46  feet  from  the 
Northwest  comer  of  said  Section  10; 
thence  S.  72  Deg.  07'  23"  E.,  99.56  feet 
along  said  Southerly  right-of-way; 
thence  continuing  along  said  Southerly 
right-of-way;  thence  continuing  along 
said  Southerly  right-of-way  of  Dickman 
Road  West  595.58  feet  along  the  arc  of 
a  curve  to  the  left  with  a  radius  of 
3894.83  feet,  the  chord  of  which  bears 
S.  76  Deg.  30'  14"  E.*,  595.00  feet  to  the 
West  line  of  Helmer  Road;  thence 
Southerly  along  the  Westerly  line  of 
Helmer  Road  (80  feet  wide)  the 
following  6  courses:  S.  1  Deg,  04'  31" 
W..  22.65  feet;  thence  303.97  feet  along 
the  arc  of  a  curve  to  the  left  with  a 
radius  of  578.00  feet,  the  chord  of  which 


bears  S.  13  Deg.  57'  40"  E.,  299.50  feet; 
thence  234.33  feet  along  the  arc  of  a 
curve  to  the  right  with  a  radius  of 
455.01  feet;  the  chord  of  which  bears  S. 
14  Deg.  14'  37"  E.;  231.75  feet;  thence  S. 
00  Deg.  30'  36"  W.,  668.79  feet;  thence 
592.12  feet  along  the  arc  of  a  cur\'e  to 
the  right  with  a  radius  of  2185.43  feet, 
the  chord  of  which  bears  S.  08  Deg.  16' 
18"  W.,  590.30  feet;  thence  S.  16  Deg. 
02'00"  W.,  451.51  feet  to  the  East  and 
West  V4  line  of  said  Section  10;  thence 
N.  88  Deg.  58'  00"  W.,  592.10  feet  along 
said  East  and  West  V*  line  of  Section  10, 
to  the  place  otbegiiming.  EXCEPT  that 
portion  of  land  described  as:  Beginning 
at  a  point  on  the  West  Section  line  of 
Section  10,  T2S,  R8W,  Battle  Creek 
Township,  Calhoun  County,  Michigan, 
which  is  187.86  feet  South  of  the 
Northwest  section  corner  of  said  Section 
10,  which  is  the  point  of  begiiming  of 
this  description;  thence  South  73  deg. 
14'  50"  East  a  distance  of  300  feet; 
thence  South  68  deg.  11'  10"  West  a 
distance  of  305.42  feet;  thence  North 
along  said  West  section  line  a  distance 
of  200  feet  to  the  point  of  beginning. 
(Contains  0.66  acres  of  land,  ra/1)  As 
recorded  in  Liber  792,  pages  235, 
Calhoun  County  Register  of  Deeds. 

Parcel N.  51 

Lands  located  in  the  City  of 
Springfield,  County  of  Calhoun 
described  as: 

That  part  of  the  following  described 
Tract  "A"  lying  Easterly  of  a  line 
30.00m  (98.43  feet)  Westerly  of  (as 
measured  at  right  angles  and  parallel  to) 
a  line  described  as:  Beginning  at  the 
Northeast  corner  of  Section  9,  Town  2 
South,  Range  8  West,  City  of 
Springfield,  Calhoun  County,  Michigan; 
thence  South  00°59'48"  East,  60.00m 
(196.85  feet)  along  the  East  line  of  (also 
the  construction  centerline  of  Helmer 
Road  (North  Leg))  said  Section  9  to  the 
point  of  ending.  ALSO  that  part  of  Tract 
"A"  lying  Easterly  of  a  line  22.00m 
(72.18  feet)  Westerly  of  (as  measured  at 
right  angles  and  parallel  to)  a  line 
described  as:  Beginning  at  the  Southeast 
corner  of  Section  4,  Town  2  South, 
Range  8  West.  City  of  Springfield. 
Calhoun  County.  Michigan;  thence 
North  00°38'33"  West.  150.00m  (492.13 
feet)  along  the  East  line  of  (also  the 
construction  centerline  of  Helmer  Road 
(North  Leg))  said  Section  4  to  the  point 
of  ending. 

The  lands  described  above  in 
easement  contain  2769.26  square  meters 
(29,808  square  feet)  more  or  less,  of 
which  1533.31  square  meters  (16.504 
square  feet),  more  or  less,  is  subject  to 
an  existing  right  of  way. 

Tract  "A":  Beginning  at  the 
intersection  of  the  South  boundary  of 


abandoned  railroad  right-of-way  with 
the  East  line  of  Section  4,  Townn  2 
South,  Range  8  West,  distant  352  feet 
North  of  the  Southeast  corner  of  said 
Section;  thence  South  to  Section  comer; 
thence  West  on  the  South  line  of  said 
Section  900  feet;  thence  North  parallel 
with  East  line  of  said  Section  152  feet, 
more  or  less,  to  the  South  boundar\'  of 
said  abandoned  railroad  right-of-way; 
thence  Easterly  along  said  abandoned 
railroad  right-of-way  parallel  with  the 
centerline  of  road-bed  and  distant  33 
feet  Southerly  therefrom  to  the  place  of 
beginning. 

Exception  Therefrom  all  that  part  of 
the  South  30  rods  of  the  East  V ..  of  the 
Southeast  \'4  Section  4,  Town  2  South. 
Range  8  West,  that  lies  Southerly  of  a 
line  75  feet  Northerly  of  and  parallel  to 
the  centerline  of  U.S.  12-A  as  surveyed. 

Also  all  that  part  of  the  North  v  ih  "of 
the  East  32  acres  of  the  Northeast  '  <  of 
Section  9.  T2S,  R8W,  Battle  Creek 
Township,  Calhoun  County.  Michigan, 
which  lies  Northerly  of  a  line  75  feet 
Northerly  of  (measured  at  right  angles 
and  parallel  to)  the  construction 
centerline  of  Highway  US-12A: 
Exceptihg  Therefrom  the  East  33  feet. 
The  construction  centerline  of 
Highway  US-12A  is  describeci  as: 
Beginning  at  a  point  on  the  East  line  of 
Section  9,  T2S,  T8W,  Battle  Creek 
Township,  Calhoun  County.  Michigan, 
which  is  187.86  feet  South  of  the 
Northeast  comer  of  said  Section  9: 
thence  North  73  deg.  14'50"  West  a 
distance  of  287.43  feet  to  a  point  on  a 
curvature  of  3,274.39  foot  radius  curve 
to  the  left,  chord  bearing  North  81  deg. 
48'40''  West;  thence  along  the  arc  of  said 
curve  a  distance  of  978.73  feet  to  the 
point  of  tangency  of  said  curve:  th'^nce 
South  89  deg.  37'30"  West  a  distai    e  of 
100  feet  to  point  of  ending. 

Subject  to  use  as  a  Clear  Approach 
Zone  for  the  Northeast  end  of  the 
Northeast-Southwest  runway  to  the 
Municipal  Airport;  and  when  and  if 
premises  cease  to  used  for  the  purpose 
for  which  purchased,  it  will  cause  good 
and  sufficient  reason  for  reconveyance 
to  Michigan  State  Highway  Department. 
(Billboard  provision.) 

Parcel  No.  52 

Lands  located  in  the  City  of 
Springfield,  County  of  Calhoun 
described  as: 

That  part  of  the  following  described 
Tract  "A"  lying  Westerly  of  a  line 
20.00m  (65*62  feet)  Easteriy  of  (as 
measured  radially  and  parallel  to)  a  line 
described  as:  Commencing  at  the 
Northwest  comer  of  Section  10,  Town  2 
south.  Range  8  West,  City  of  Springfield, 
Calhoun  County.  Michigan:  thence 
South  00°59'48'"  East.  57.82m  (189.70 
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feet)  along  the  West  Section  line  of  said 
Section  10  to  the  intersection  of  said 
West  Section  line  and  the  sun-ey 
centerline  of  I-94BL  (Dickman  Road); 
thence  South  73'14'50"  East  on  said 
survey  centerline.  62.H59m  (206.23  feet) 
to  the  point  of  curvature  of  a  873.231m 
(2864.93  foot)  radius  cur\e  to  the  left: 
thence  Southeasterly  along  the  arc  of 
said  cur\'e  163.037m  (534.90  feet), 
(chord  bearing  South  78'35'46"  East, 
chord  distance  162.803m  (534.13  feet)) 
to  the  intersection  of  said  I-94BL  survey 
centerline  and  construction  centerline 
Helmer  Road  (South  Leg);  thence  South 
01  '01'30"  West.  23,002m  (75.47  feet)  to 
a  point  of  curvature  (point  of  tangency 
on  plans)  of  a  163.982m  (538.00  foot) 
radius  curve  to  the  left,  also  being  the 
point  of  beginning  of  his  description; 
thence  Southerly  along  said  arc  of  curve 
86.067m  (282.37  feet),  (chord  bearing 
South  14'00'40"  East,  chord  distance 
85.082m  (279.14  feet))  to  a  point  of 
compound  curv'ature;  thence  southerly 
along  the  arc  of  a  150  879m  (495.01  foot) 
radius  curve  to  the  right.  77.700m 
(254.92  feet),  (chord  bearing  South 
14°17'37''  East,  chord  distance  76.844m 
(252.11  feet))  to  the  point  of  tangency 
(point  of  curvature  on  plans)  and  the 
point  of  ending 

The  lands  described  above  in 
easement  contain  1559.45  square  meters 
(16.876  square  feet)  more  or  less,  of 
which  993.28  square  meters  (10.692 
square  feet)  more  or  less,  are  subject  to 
an  existing  right  of  wav  easement. 

Tract  "A":  The  West  >  2  of  Lot  No.  8. 
all  of  Lots  No.  9  through  18.  inclusive, 
and  the  West  '  j  of  Lot  19,  of  Block  12 
of  EDGE  WOOD,  according  to  the  Plat 
thereof  recorded  in  Liber  7  of  Plats,  on 
page  17.  in  the  Office  of  the  Register  of 
Deeds  for  Calhoun  County.  Michigan. 

Issued  IP.  Belleville,  Michigan,  December  1, 
2000. 

Irene  R.  Porter. 

\fanagpr.  Detroit  Airports  District  Office. 
Great  Lakes  Region. 
IFR  Do(    0O-;J2521  Filed  12-22-00:  8:45  am) 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
01-09-C-OO-PHL  to  Impose  and  Use 
the  Revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Philadelphia 
International  Airport,  Philadelphia,  PA 

agency:  Federal  Aviation 
Administration  (F.\A).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Philadelphia 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  [anuary  25.  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Ms.  Roxane  Wren.  Harrisburg 
Airports  District  Office.  3911  Hartzdale 
Drive,  Suite  1100,  Camp  Hill,  PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Charles  J. 
Isdell.  Ir..  Acting  Director  of  Aviation  of 
the  City  of  Philadelphia  at  the  following 
address:  Philadelphia  International 
Airport,  Division  of  Aviation,  Terminal 
E.  Philadelphia,  PA  19153. 

Air  carriers  and  foreign  air  carriers 
mav  submit  copies  of  written  comments 
previously  provided  to  the  Citv  of 
Philadelphia  under  §  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roxane  Wren,  Program  Specialist, 
Airports  District  Office,  3911  Hartzdale 
Drive,  Suite  1100,  Camp  Hill,  PA  17011, 
717-73Q-2830.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Philadelphia  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  15,  2000,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  City  of  Philadelphia  was 
substantially  complete  within  the 
requirements  of  §158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  February  15,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  01-09-C-OO- 
PHL. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
Februarv  1.  2011. 

Proposed  charge  expiration  date: 
October  1.2011. 


Total  estimated  PFC  revenue: 
$22,250,000.00. 

Brief  description  of  proposed 
projectls): 

— Firefighting  Training  Facility 

— Terminal  D  Expansion 

— Moving  Sidewalks  between 
Terminals  C  and  D 

Class  of  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs: 
Air  Taxi/Commercial  Operators 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  airports  office  located  at: 
Fitzgerald  Federal  Building  #111, 
Airports  Division,  AEA-610.  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Philadelphia. 

Issued  in  Camp  Hill.  PA  on  November  29, 
2000. 
Sharon.  A.  Daboin. 

Manager.  Harrisburg  ADO.  Eastern  Region. 
(PR  Doc.  00-32731  Filed  12-22-00:  8:45  am) 

BILUNG  CODE  491 0-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration  (MARAD) 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  information 
collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  Described  below  is  the  nature 
of  the  information  collection  and  its 
expected  burden.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  was  published  on  October  12, 
2000  [65  FR  60714].  Comments  were 
due  on  or  before  December  11,  2000.  No 
comments  were  received. 
DATES:  Comments  must  be  submitted  on 
or  before  January  25,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Aird,  Office  of  Ports  and 
Domestic  Shipping,  Mar-830,  Maritime 
Administration,  400  Seventh  Street.  SW. 
Room  7201,  Washington,  DC  20590, 
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telephone  number  202-366-1901  or 
fax-202-366-6988.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION: 

Maritime  Administration 


Title  of  Collection:  "Port  Facility 
Conveyance  Information". 

OMB  Control  Number:  2133-0524. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Affected  Public:  Eligible  port  entities. 
Fonn(s):  None. 

Abstract:  Public  Law  103-160 
authorizes  the  Department  of 
Transportation  to  convey  to  public 
entities  surplus  Federal  property  needed 
for  the  development  or  operation  of  a 
port  facility.  The  information  collection 
will  allow  MARAD  to  approve  the 
conveyance  of  property  and  administer 
the  port  facility  conveyance  program. 
The  collection  is  necessary  for  MARAD 
to  determine  whether  (1)  the  community 
is  committed  to  the  redevelopment/ 
reuse  plan;  (2)  the  redevelopment/reuse 
plan  is  viable  and  is  in  the  best  interest 
of  the  public;  and  (3)  the  property  is 
being  used  in  accordance  vfixh  the  terms 
of  the  conveyance  and  applicable 
statutes  and  regulations. 

Annual  Estimated  Burden  Hours: 
1,280  hom-s. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW. 
Washington,  DC  20503,  Attention: 
MARAD  Desk  Officer. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

By  Order  of  the  Maritime  Administrator. 

Dated:  December  18,  2000. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  00-32850  Filed  12-22-00;  8:45  am) 
BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-2000-8544] 

Application  of  Foreign  Underwriters  to 
Write  Marine  Hull  Insurance 

The  Maritime  Administration 
(MARAD)  has  received  an  application 
under  46  CFR  Part  249  from 
Assicurazioni  Generali  SpA..  an  Italian 
based  underwriter,  to  write  marine  hull 
insurance  on  subsidized  and  Title  XI 
program  vessels. 

In  accordance  with  46  CFR  249.7(b), 
interested  persons  are  hereby  afforded 
an  opportimity  to  bring  to  MARAD's 
attention  any  discriminatory  laws  or 
practices  relating  to  the  placement  of 
marine  hull  insurance  which  may  exist 
in  the  applicant's  country  of  domicile. 

Comments  regarding  this  information 
collection  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
document.  Written  comments  may  be 
submitted  to  the  Docket  Clerk,  U.S.  DOT 
Dockets,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Conmients  may  also  be  submitted  by 
electronic  means  via  the  internet  at 
http://dmses.dot.gov/submit.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http://dms.dot.gov. 

Dated:  December  18.  2000. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 

(FR  Doc.  00-32851  Filed  12-22-00:  8:45  am] 

BILUNG  CODE  4giO-B1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No:  MARAD-2000-8543] 

Application  of  Foreign  Underwriters  to 
Write  Marine  Hull  insurance 

The  Maritime  Administration 
(MARAD)  has  received  an  application 
under  46  CFR  Part  249  fi-om  IF  Property 
and  Casualty  Insurance  LTD.,  a  Swedish 
based  undenvriter,  to  write  marine  hull 
insurance  on  subsidized  and  Title  XI 
program  vessels. 

In  accordance  with  46  CFR  249.7  (b), 
interested  persons  are  hereby  afforded 
an  opportunity  to  bring  to  MARAD's 
attention  any  discriminatory  laws  or 
practices  relating  to  the  placement  of 
marine  hull  insurance  which  may  exist 
in  the  applicant's  country  of  domicile. 


Comments  regarding  this  information 
collection  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
document.  Written  comments  mav  be 
submitted  to  the  Docket  Clerk.  U.S.  DOT 
Dockets,  Room  PL-401.  400  Seventh 
Street,  SW..  Washington.  DC  20590. 
Conunents  may  also  be  submitted  by 
electronic  means  via  the  internet  at 
http://dmses.dot.gov/submit.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  expect  Federal 
Holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http://dms.dot.gov. 

Dated:  December  18.  2000 
Joel  C.  Richard. 

Secretary,  Maritime  Administration. 
(FR  Doc.  00-32852  Filed  12-22-00;  8:45  am) 

BILUNG  CODE  4giO-ai-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-2000-8558] 

ARCTIC  STORM,  SEA  STORM,  ARCTIC 
FJORD  and  NEAHKAHNIE— 
Applicability  of  Ownership  and  Control 
Requirements  for  Fishery 
Endorsement 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  petition  requesting  MARAD  to 
issue  a  determination  that  the 
ownership  and  control  requirements  of 
the  American  Fisheries  Act  of  1998  and 
46  CFR  Part  356  are  in  conflict  with  an 
international  investment  agreement. 

SUMMARY:  The  Maritime  Administration 
(MARAD,  we.  our,  or  us)  is  soliciting 
public  comments  on  a  petition  from  the 
owners  and  managers  of  the  vessels 
ARCTIC  STORM— Official  Number 
903511,  SEA  STORM— Official  Number 
628959,  ARCTIC  FJORD— Official 
Number  940866,  and  NEAHKAHNIE— 
Official  Number  599534,  (hereinafter  the 
"Vessels").  The  petition  requests  that 
MARAD  issue  a  decision  that  the 
American  Fisheries  Act  of  1998 
C'AFA"),  Title  II,  Division  C,  Public 
Law  105-277,  and  our  regulations  at  46 
CFR  Part  356  are  in  conflict  with  the 
Treaty  of  Friendship  Commerce  and 
Navigation  Between  the  United  States 
and  Korea.  The  petition  is  submitted 
pursuant  to  46  CFR  356.53  and  213(g)  of 
AFA,  which  provides  that  the 
requirements  of  the  AFA  and  the 
implementing  regulations  will  not  apply 
to  the  owners  or  mortgagees  of  a  U.S.- 


81564 


Federal  Register/ Vol.  65.  No.  248 /Tuesday,  December  26,  2000 /Notices 


flag  vessel  documented  with  a  fishery 
endorsement  to  the  extent  that  the 
provisions  of  the  AFA  conflict  with  an 
existing  international  agreement  relating 
to  foreign  investment  to  which  the 
United  States  is  a  party.  This  notice  sets 
forth  the  provisions  of  the  international 
agreement  that  the  Petitioner  alleges  are 
in  conflict  with  the  AFA  and  46  CFR 
Part  356  and  the  arguments  submitted 
by  the  Petitioner  in  support  of  its 
request.  If  MARAD  determines  that  the 
AFA  and  MARAD's  implementing 
regulations  conflict  with  the  bilateral 
investment  treaty,  the  requirements  of 
46  CFR  Part  356  will  not  apply  to  the 
extent  of  the  inconsistency. 
Accordingly,  interested  parties  are 
invited  to  submit  their  views  on  this 
petition  and  whether  there  is  a  conflict 
between  the  international  agreement 
and  the  requirements  of  both  the  AFA 
and  46  CFR  Part  356.  In  addition  to 
receiving  the  views  of  interested  parties. 
MAR.\D  will  consult  with  other 
Departments  and  Agencies  within  the 
Federal  Government  that  have 
responsibility  or  expertise  related  to  the 
interpretation  of  or  application  of 
international  investment  agreements. 
DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  Januarv'  25,  2001. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  by  mail  to  the  Docket 
Clerk.  U.S.  DOT  Dockets,  Room  PL-^01. 
Department  of  Transportation,  400  7th 
St..  S.W..  Washington,  DC.  20590-0001 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dms.dot.gov/submit/.  All  comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  and  copying  at 
the  above  address  between  10  a.m.  and 
5  p.m..  E.T.,  Monday  through  Friday, 
except  Federal  Holidays.  An  electronic 
version  of  this  document  and  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Marquez,  Jr.  of  the  Office  of  Chief 
Counsel  at  (202)  366-5320.  You  may 
send  mail  to  John  T.  Marquez,  Jr., 
Maritime  Administration,  Office  of 
Chief  Counsel,  Room  7228,  MAR-222, 
400  Seventh  St.,  S.W.,  Washington, 
D.C.,  20590-0001  or  you  may  send  e- 
mail  to  Iohn.Marquez@marad.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  AFA,  Title  II.  Division  C,  Public 
Law  105-277,  was  enacted  in  1998  to 
give  U.S.  interests  a  priority  in  the 


harvest  of  U.S. -fishery  resources  by 
increasing  the  requirements  for  U.S. 
Citizen  ownership,  control  and 
financing  of  U.S. -flag  vessels 
documented  with  a  fishen.' 
endorsement.  MARAD  was  charged 
with  promulgating  implementing 
regulations  for  fishing  vessels  of  100  feet 
or  greater  in  registered  length  while  the 
Coast  Guard  retains  responsibility  for 
vessels  under  100  feet 

Section  202  of  the  AFA.  raises,  with 
.some  exceptions,  the  U.S. -Citizen 
ownership  and  control  standards  for 
U.S. -flag  vessels  that  are  documented 
with  a  fisherv'  endorsement  and 
operating  in  U.S. -waters.  The  ownership 
and  control  standard  was  increased 
from  the  controlling  interest  standard 
(greater  than  50%)  of  section  2(b)  of 
Shipping  Act.  1916,  as  amended  (1916 
Act),  to  the  standard  contained  in 
section  2(c)  of  the  1916  Act  which 
requires  that  75  percent  of  the 
ownership  and  control  in  a  vessel 
owning  entity  be  vested  in  U.S.  Citizens. 
In  addition,  section  202  of  the  AFA 
establishes  new  requirements  to  hold  a 
preferred  mortgage  on  a  vessel  with  a 
fishery  endorsement.  State  or  federally 
chartered  financial  institutions  must 
now  comply  with  the  controlling 
interest  standard  of  section  2(b)  of  the 
1916  Act  in  order  to  hold  a  preferred 
mortgage  on  a  vessel  with  a  fishery 
endorsement.  Entities  other  than  state  or 
federally  chartered  financied  institutions 
must  either  meet  the  75%  ownership 
and  control  requirements  of  section  2(c) 
of  the  1916  Act  or  utilize  an  approved 
U.S.-Citizen  Trustee  that  meets  the  75% 
ownership  and  control  requirements  to 
hold  the  preferred  mortgage  for  the 
benefit  of  the  non-citizen  lender. 

Section  213(g}  of  the  AFA  provides 
that  if  the  new  ownership  and  control 
provisions  are  determined  to  be 
inconsistent  with  an  existing 
international  agreement  relating  to 
foreign  investment  to  which  the  United 
States  is  a  party,  such  provisions  of  the 
AFA  shall  not  apply  to  the  owner  or 
mortgagee  on  October  1,  2001,  with 
respect  to  the  particular  vessel  and  to 
the  extent  of  the  inconsistency. 
MARADs  regulaUons  at  46  CFR  356.53 
set  forth  a  process  wherein  owners  or 
mortgagees  may  petition  MARAD,  with 
respect  to  a  specific  vessel,  for  a 
determination  that  the  implementing 
regulations  are  in  conflict  with  an 
international  investment  agreement. 
Petitions  must  be  noticed  in  the  Federal 
Register  with  a  request  for  comments. 
The  Chief  Counsel  of  MARAD.  in 
consultation  with  other  Departments 
and  Agencies  within  the  Federal 
Government  that  have  responsibility  or 
expertise  related  to  the  interpretation  of 


or  application  of  international 
investment  agreements,  will  review  the 
petitions  and,  absent  extenuating 
circumstances,  render  a  decision  within 
120  days  of  the  receipt  of  a  fully 
completed  petition. 

The  Petitioners 

Arctic  Storm,  Inc.{" Arctic  Storm. 
Inc.")  and  Sea  Storm  Fisheries,  Inc. 
("Sea  Storm.  Inc.").  both  Washington 
State  corporations,  Sea  Storm  LP  ("Sea 
Storm  LP"),  a  Washington  State  limited 
partnership,  and  Oyang  Corporation 
("Oyang").  a  Korean  corporation, 
(collectively  referred  to  as  "Petitioner" 
or  "Petitioners")  have  filed  a  petition 
with  MARAD  pursuant  to  46  CFR 
356.53  for  a  determination  that  a 
conflict  exists  between  the  Treaty  of 
Friendship,  Conmierce  and  Navigation 
Between  the  United  States  of  America 
and  the  Republic  of  Korea,  signed  at 
Seoul,  November  28.  1956  (the  "FCN 
Treaty"  or  the  "Treaty").  8  UST  2217; 
TIAS'3947  UST;  302  UNTS  28.  and  both 
the  AFA  and  46  CFR  Part  356. 

Petitioner  states  that  Oyang.  a 
company  duly  established  and  existing 
under  the  laws  of  the  Republic  of  Korea, 
owns  50%  of  the  joint  venture  company, 
Arctic  Storm,  Inc.  The  remaining  50% 
interest  in  Arctic  Storm,  Inc.  is  ownaed 
by  Arctic  Storm  Partnership,  a 
Washington  State  partnership  ovraed 
entirely  by  citizens  of  the  United  States. 
Oyang  is  involved  in  the  ownership  or 
management  of  the  four  vessels 
identified  in  this  petition  in  the 
following  manner,  mainly  through 
Arctic  Storm,  Inc.: 

(1)  ARCTIC  STORM  is  owned  and 
managed  by  Arctic  Storm,  Inc.; 

(2)  SEA  STORM  is  owned  by  Sea 
Storm,  Inc.,  which  is  a  wholly  owned 
subsidiary  of  Arctic  Storm,  Inc.  The 
fishing  rights  of  the  SEA  STORM  are 
owned  by  Sea  Storm  LP,  a  partnership 
in  which  Oyang  owns  a  49%  interest 
and  of  which  balance  is  owned  by  U.S. 
citizens.  Oyang  acquired  its  interest  in 
Sea  Storm,  Inc.  prior  to  April  1991; 

(3)  ARCTIC  FJORD  and 
NEAHKAHNIE  are  managed  by  Arctic 
Storm,  Inc. 

Requested  Action 

The  Petitioners  have  requested  a 
consolidated  filing  for  the  Vessels. 
MARAD's  regulations  require  at  46  CFR 
356.53(c)  that  a  separate  petition  be 
filed  for  each  vessel  for  which  the 
owner  or  Mortgagee  is  requesting  an 
exemption  unless  the  Chief  Counsel 
authorizes  a  consolidated  filing.  The 
Chief  Counsel  hereby  authorizes  the 
consolidated  filing  by  Petitioners 
relating  to  the  four  Vessels. 
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The  Petitioners  seek  a  determination 
from  MARAD  that: 

(1)  Arctic  Storm,  Inc.,  Sea  Storm 
Fisheries.  Inc.  and  Sea  Storm,  LP  are 
exempt  from  the  requirements  of  46 
U.S.C.  12102(c)  and  may  maintain  their 
respective  ownership  agreements  with 
Oyang  with  respect  to  the  ARCTIC 
STORM  and  the  SEA  STORM;  and 

(2)  the  existing  management  contracts 
of  Arctic  Storm,  Inc.  for  the  ARCTIC 
FJORD  and  the  NEAHKAHNIE  are 
protected  under  the  American  Fisheries 
Act. 

Petitioner's  Description  of  the  Conflict 
Between  the  FCN  Treaty  and  Both  46 
CFR  Part  356  and  the  AFA 

MARAD's  regulations  at  46  CFR 
356.53(b)(3)  require  Petitioners  to 
submit  a  detailed  description  of  how  the 
provisions  of  the  international 
investment  agreement  or  treaty  and  the 
implementing  regulations  are  in 
conflict.  The  entire  text  of  the  FCN 
Treaty  is  available  on  MARAD's  internet 
site  at  http://www.marad.dot.gov.  The 
description  submitted  by  the  Petitioner 
of  the  conflict  between  the  FCN  Treaty 
and  both  the  AFA  and  MARAD's 
implementing  regulations  forms  the 
basis  on  which  the  Petitioners  request 
that  the  Chief  Counsel  issue  a  ruling 
that  46  CFR  Part  356  does  not  apply  to 
Petitioners  with  respect  to  the  Vessels. 
The  description  from  the  petition  is  as 
follows: 

L  Summary  of  Argument 

"The  owrnership  and  control 
provisions  of  the  American  Fisheries 
Act  ("AFA")  are  directly  inconsistent 
with  the  Korea  Treaty,  an  existing 
international  agreement  relating  to 
foreign  investments  to  which  the  United 
States  is  a  party.  The  issue  is  relevant 
to  the  petitioners  (namely,  Arctic  Storm, 
Inc.,  Sea  Storm  Fisheries,  Inc.,  and  Sea 
Storm  LP)  and  Oyang,  a  Korean 
corporation,  because  the  petiticHiers  and 
Oyang  have  ownership  interests  in  the 
entities  that  own  two  U.S.  flag  fishing 
vessels  and  their  fishing  rights,  and  that 
manage  two  other  U.S.  flag  fishing 
vessels,  all  of  which  would  be  directly 
impaired  by  the  AFA. 

"Specifically,  the  AFA's 
unambiguous,  retroactive 
discrimination  against  fishing 
companies  with  foreign  ownership 
interests,  for  the  benefit  of  those  U.S. 
companies  with  a  super-majority  U.S. 
citizen  ownership  as  required  by  the 
Act,  is  directly  at  odds  with  the  Korea 
Treaty. 

"The  explicit  purpose  of  the  Korea 
Treaty  is  to  encourage  international 
investment  between  the  United  States 
and  the  Republic  of  Korea.  The  Treaty 


requires  that  rights  legally  acquired  by 
Korean  investors  in  U.S.  enterprises 
cannot  be  impaired.  The  Korea  Treaty 
also  explicitly  accords  Korean  investors 
national  treatment,  that  is,  treatment  by 
the  U.S.  government  as  if  such  investors 
were  U.S.  nationals,  with  respect  to 
their  investments  in  the  United  States. 
Perhaps  most  plainly,  the  Korea  Treaty 
explicitly  forbids  interference  with 
Korean  investors'  rights  to  control  and 
manage  enterprises  which  they  have 
established  or  acquired. 

"Under  Section  213(g)  of  the  Act,  the 
irreconcilable  conflict  between  the 
investment  protection  provisions  of  the 
Korea  Treaty  and  the  AFA's  retroactive 
impairment  of  Oyang's  investment 
rights  requires  Marad  to  grant  this 
petition  to  exempt  the  petitioners  and 
Oyang  with  respect  to  their  ownership 
and  management  interests  in  the 
ARCTIC  STORM,  the  SEA  STORM,  the 
ARCTIC  FJORD  and  the  NEAHKAHNIE 
from  application  of  the  U.S.  citizen 
ov^mership  and  control  requirements  of 
the  AFA  and  the  corresponding 
requirements  of  46  CFR  part  356. 

n.  The  U.S.  Treaties  of  Friendship, 
Commerce  and  Navigation  Are  a  Class 
of  International  Agreements  Protecting 
Bilateral  Investment 

"The  Korea  Treaty  was  one  of  a  series 
of  post- World  War  II  treaties  designed  to 
create  open-door  investment  between 
the  U.S.  and  nearly  twenty  other 
countries.  Unlike  previous  agreements, 
these  Friendship,  Commerce  and 
Navigation  treaties  dealt  explicitly  with 
corporate  investment  between  countries. 

"The  primary  purpose  of  the  FCN 
treaties  in  the  post-war  period  was  to 
provide  a  stable  environment  for  private 
international  investment.'  The  FCN 
treaties  sought  "national  treatment."  ^ 
and  were  intended  as  an  "open  door" 
for  foreign  investment.^  After  the  war, 


'  Walker,  Modern  Treaties  of  Friendship. 
Commerce  and  .\avigation.  42  Minn.  L.  Rev  805 
(1958).  Herman  Walker,  Ir.,  the  chief  rommentator 
on  the  Friendship.  Commerce  and  Navigation 
("FCN")  treaties,  ser\ed.  at  the  time  of  the  drafting 
of  the  Treaty  as  Adviser  on  Commercial  Treaties  at 
the  State  Department  and  was  responsible  for 
formulation  of  the  postwar  form  of  the  FCN  Treaty. 
negotiating  several  of  the  treaties  for  the  I'nited 
States.  See  Sumitomo  Shoji  Amenca.  Inc.  \ 
Avaglianoetal..  457  U.S.  176,  182  (1982) 

-Walker.  Modern  Treaties  of  Friendship. 
Commerce  and  .\avigation.  42  Minn.  L  Rev.  817 
(1958). 

•'  "National  Treatment"  is  defined  by  .Article  XXII 
of  the  Korea  Treaty  as  "treatment  accorded  within 
the  territories  of  a  Party  upon  terms  no  less 
favorable  than  the  treatment  accorded  therein,  in 
like  situations,  to  nationals,  companies,  products, 
vessels  or  other  objects,  as  the  case  mav  be,  of  such 
parties."  Salional  treatment  is  to  tie  accorded 
automatically  and  without  condition  of  reciprocity 
[Sullivan  Report  at  page  64:  See.  infra  at  p.  5  fn. 
19.)  Harold  F.  Lindcr,  Deputy  .Assistant  Secretary  of 


the  United  States  "took  the  lead  in 
developing  [a  liberal]  international 
investment  regime,  and  began  to 
negotiate  a  series  of  Friendship, 
Commerce  and  Navigation  treaties,  a 
major  purpose  of  which  was  to  protect 
U.S,  investment  abroad."  •• 

"Federal  courts  have  recognized  that 
the  FCN  treaties  are  "the  medium 
through  which  the  U.S.  and  other 
nations  could  provide  for  the  rights  of 
each  country's  citizens,  their  property 
and  their  interests,  in  the  territories  of 
the  other."  Spiess  v.  C.  Itch  and  Co. 
(Am.)  Inc..  643  F.2d  353,  361  (5th  Cir. 
1981).  vacated  on  other  grounds.  457 
U.S.  1128  (1982).  quoting  Walker. 
Treaties  for  the  Encouragement  and 
Protection  of  Foreign  Investment: 
Present  United  States  Practice.  5 
Am.J.Comp.  L.  229  (1956).  The  purpose 
of  the  FCN  treaties  was  "to  assure  [non- 
U.S.  nationals]  the  right  to  conduct 
business  on  an  equal  basis  without 
suffering  discrimination  based  on  their 
alienage."  Sumitomo  Shoji  America  v. 
Avagliano,  457  U.S.  176,  187-88  (1982). 
The  treaties  were  the  means  by  which 
nationals  of  each  country  could 
"manage  their  investment  in  the  host 
coimtry."  Lemnitzerv.  Phihppine 
Airlines.  783  F.  Supp.  1238  (N.D.  Cal. 
1991),  quoting  Spiess.  supra  at  361. 

"These  FCN  treaties  "define  the 
treatment  each  country  owes  the 
nationals  of  the  other:  their  rights  to 
engage  in  business  and  other  activities 
within  the  boundaries  of  the  former;  and 
the  respect  due  them,  their  property  and 
their  enterprises."'  Foreign  investment 
issues  were  a  centerpiece  of  the 
Treaties'  purpose: 

[The  FCN  treaties]  preoccupation  with 
[national  treatment  issues)  has  been 
especially  responsive  to  the  contemporary 
need  for  a  code  of  private  foreign  investment: 
and  their  adaptability  for  use  as  a  vehicle  in 
the  forwarding  of  an  investment  aim  follows 


Stale  for  Economic  Affairs.  tKStifu'd  before  the 
.Senate  during  hearings  on  ratification  of  the  Korea 
Treaty  (among  others)  and  corrected  I'.S  Senator 
Sparkman  at  this  hearing  on  his  misapprehension 
that  "national  treatment"  meant  treatment  of  L.S 
nationals  in  a  foreign  nation  in  the  way  foreign 
nationals  were  treated  in  the  I'nited  Slatps. 
clarifying  that  it  meant,  instead,  treatment  of  foreign 
nationals  in  the  IS  exactly  as  I    S  citizens  are 
treated.  Hearing,  Subcommittee  on  Commercial 
Treaties  and  Consular  Conventions,  at  p.  7,  82"d 
Cong.  (Mav  9,  1952) 

■•  Vandeveide.  Suslnmahle  Ul>eralism  and  the 
International  ln\estments.  19  Mich  I   lull  L  :)73 
(1998), 

'•  Wickes  V.  Olympic  Ain\ays.  745  F  2d  ;ib.t  (bth 
Cir  1984).  quoting  Walker,  Modern  Treaties  ot 
Friendship.  Commerce  and  S'avigation.  42  Minn  L. 
Rev,  805,  806  (195H| 
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from  their  historical  concern  with 
establishment  matters." 

•The  FCN  treaties  reached  after  World 
War  II  had: 

"a  new  consideration  *    '    *  which  lent 
special  impetus  to  the  program  following 
World  War  II.  was  the  need  for  encouraging 
and  protecting  foreign  investment, 
responsively  to  the  increasing  investment 
interests  nf  .-Vmerii  an  business  abroad  and  to 
the  position  the  Lnited  .States  has  now 
reached  as  principal  reservoir  of  investment 
capital  in  a  world  which  has  b«i:ome  acutely 
"economic  development"  conscious."' 

"The  FCN  Treaties,  including  the 
Korea  Treaty,  are  self  executing  treaties, 
that  is.  they  are  binding  domestic  law  of 
their  own  accord,  without  the  need  for 
implementing  legislation.  See  eg 
Zenith  Radio  Corp  v  Xfatsushita 
Electric  Industrial  Co.  Ltd..  494  F.  Supp. 
1263,  1266  (E.D.  Pa.  1980).  Such  treaties 
are  the  supreme  law  of  the  land,  and 
even  federal  statutes  "ought  never  to  be 
construed  to  violate  the  law  of  nations 
if  any  other  possible  construction 
remains."  McCulhcb  v.  Sociedad 
National  de  Mahneros  de  Honduras. 
372  U.S.  10.  21  (1963).  Only  when 
Congress  clearly  intends  to  depart  from 
the  obligations  of  a  treaty  will 
inconsistent  federal  legislation  govern. 
Id.  See  also  Sumitomo  Shoji  America. 
Inc.  V.  Avagliano  et  ai.  457  VS.  176 
(19821.  Not  only  did  Congress  not 
intend  to  depart  from  the  treaty 
obligations  with  enactment  of  the  AFA. 
Section  213(g)  is  clear  evidence  that 
Congress  expressly  and  unequivocally 
intended  to  recognize  those  obligations 
and  to  protect  them,  notwithstanding 
other  provisions  of  AF.\  to  the  contrary 

in.  The  Korea  Treaty  Protects  Korean 
Investment  in  U.S.  Companies  and  the 
AFA  is  Clearly  Inconsistent  With  the 
Korea  Treaty 

The  Korea  Treaty  foresaw  specifically 
the  kind  of  investment  and  control 
restrictions  that  were  included  in  the 
American  Fisheries  Act.  The  Treaty  was 
intended  to  promote  free  investment 
between  the  United  States  and  Korea 
and  to  restrict  the  kind  of  limitations 
contemplated  by  the  AFA.  Several 
provisions  of  the  Treat\'  are  precisely 
germane  to  the  issue  at  hand  and  are 
inconsistent  with  the  AFA," 


A.  Proclamation:  Desire  for 
International  Investment 

"The  first  provision  of  the  Korea 
Treaty,  entitled  "A  Proclamation," 
contains  broad  language  relevant  to  an 
understanding  of  the  subsequent  Treaty 
.Articles  relating  to  bilateral  investment. 
In  particular,  the  Proclamation  states: 

"The  United  States  of  America  and  Korea, 
desirous  of  strengthening  the  bonds  of  peace 
and  friendship  Iraditionallv  existing  between 
them  and  of  encouraging  closer  economic 
and  cultural  relations  between  their  peoples, 
and  being  cognizant  of  the  contributions 
ivhicb  mav  be  made  toward  these  ends  by 
(irningements  enrnunjging  mutually 
beneficial  investments,  promoting  mutually 
advantageous  commercial  intercourse,  and 
otherwise  establishing  mutual  rights  and 
privileges,  have  resolved  to  conclude  a  Treaty 
of  Friendship.  Commerce  and  Navigation, 
based  in  general  upon  the  principles  of 
national  and  of  most-favored-nation 
treatment  unconditionally  accorded  ' 
(emphasis  added). 

"Emphasizing  the  importance  of 
international  investment,  the 
Proclamation  provides  a  useful  context 
for  interpreting  the  investment 
protection  provisions  of  the  Treaty.^  In 
entering  into  the  Treaty,  the  United 
States  recognized,  and  accepted  as 
consideration,  the  advantages  provided 
by  foreign  investment  in  this  country 
and  protection  of  U.S.  investments 
abroad  The  national  treatment  benefits 
of  the  Korean  Treaty  are  "to  be  accorded 
automatically  and  without  condition  of 
reciprocity." 


*  Walker.  Modern  Treaties  of  Friendship. 
Commerce  and  Savigation.  42  Minn.  L.  Rev.  805. 
806(1958). 

'  Wiclces  v   Olvtnpu:  Aimays.  745  F.2d  363  (6lh 
Cir  1984).  quoting  Walker,  the  PostWar 
Commercial  Treaty  Program  of  the  I'nited  States.  73 
Pol.  Sci  Q  57,  59  (19571;  See  also.  Waldek,  Note, 
Proposals  for  Limiting  Foreign  Investment  Risk 
Under  the  Exon-Flono  .^mendment.  42  Hastings  L.| 
1175.  1235(1991) 

•The  conflict  between  the  AFA  and  certain 
inletnational  treaties  has  been  recognized  by  one  of 


thf  pnii.  ipal  draftsmi'n  nf  the  .\l\   In  assessing  the 
|i'itfiiiirtl  outcome  nf  the  interpretation  uf  the  .^F,\  s 
iiwuership  provisions.  Senator  Slade  Gorton  (R- 
WAl.  one  of  the  chief  sponsors  of  the  final 
legislation,  was  quoted  in  the  press  shortly  after  the 
.\i  I  pa.s.se(l  questioning  the  validitv  of  the  new 
ownership  provisions  in  relation  to  these 
investment  treaties  "Another  provision  (of  the 
.■\meriran  Fisheries  Act  I  requires  vessels  operating 
in  this  fisherv  to  have  at  least  75  percent  L '.S 
ownership  three  vnars  after  the  law  goes  into  effect 
But  [Senator!  t.orton  said  that  this  Americanization 
feature    mav  ven  well  t)e  found  invalid"  under  IS 
trade  ngreements  if  challenged  by  foreign  ownership 
interests  Marine  Digest  and  Transportation  Sews  at 
p  29  (November  1998)  (emphasis  added) 

''One  of  the  sources  for  the  analysis  contained  in 
this  memoraniium  is  "The  Sullivan  Report"  which 
is  an  .^rtule■bv  Article  annotated  discussion  of  the 
standard  draft  Treatv  of  Friendship.  Commerce  and 
Navigation,  based  on  the  record  of  negotiation.  State 
Department  messages  providing  instructions  or 
reporting  on  negotiating  sessions,  and  internal 
memoranda  dealing  with  issues  raised  in  the  course 
of  negotiations.  The  Sullivan  Report  was  completed 
in  November.  1973  (hereinafter  cited  as  the 
"Sullivan  Heporf]  The  Sullivan  Report  states  that 
the  standard  FCN  Treaty  Preamble  (designated 
"Proclamation"  in  the  Korea  Treaty")    has  legal 
effect,  for  the  courts  to  relv  upon  it  at  as  guide  to 
interpretation  concerning  the  applicability  of  the 
operative  articles,"  Sullivan  Report  at  62. 


B.  Article  V7/:  Protection  for  Controlling 
Companies 

1.  Paragraph  1:  Ownership  and  Control 
of  Enterprises 

"Paragraph  1  of  Article  VII  of  the 
Korea  Treaty  states: 

"Nationals  and  companies  of  either  party 
shall  be  accorded  national  treatment  with 
respect  to  engaging  in  all  types  of 
commercial,  industrial,  financial  and  other 
activities  for  gain  (business  activities)  within 
the  territories  of  [the  United  States]  directly 
or  bv  agent  or  through  the  medium  of  any 
form  of  lawful  juridical  entity.  *    *    * 
Accordingly,  such  nationals  and  companies 
shall  be  permitted  within  such  territories: 
*    *    ■  (b)  to  organize  companies  under  the 
general  company  laws  of  such  other  Party, 
and  to  acquire  majority  interests  in 
companies  offsuch  other  Partyl:  and  Id  to 
control  and  manage  enterprises  which  they 
have  established  or  acquired.  Moreover, 
enterprises  which  the  control,  whether  in  the 
form  of  individual  proprietorships, 
companies  or  othen^ise,  shall,  in  all  that 
relates  to  the  conduct  of  the  activities  thereof 
be  accorded  treatment  no  less  favorable  than 
that  accorded  like  enterprises  controlled  by 
nationals  and  companies  of  such  other 
Party."  (emphasis  added). 

"The  ex(     ssed  purposes  of  the  FCN 
treaties,  and  this  provision  in  particular, 
evidence  a  central  goal  of  encouraging 
capital  investment  between  treaty 
signatories  by  protecting  potential 
investors  from  the  fear  that  government 
action  would  retroactively  impair  equity 
ownership  rights  in  that  investment.  It 
is  only  in  this  context  of  mutually 
understood  and  guaranteed  investment 
rights  that  an  open  invitatitm  to  foreign 
capital  to  develop  the  U.S.  fishing  fleet 
could  be,  and  was,  successful. 

"This  provision  is  at  the  heart  of  the 
conflict  between  the  Korea  Treaty  and 
the  AFA.  Denying  foreign  investors  the 
ability  to  own.  control  and  manage  their 
existing  equity  interest  in  U.S. 
companies  is  the  most  basic  element  of 
the  AFA.  There  carmot  possibly  be  any 
clearer  statement  of  the  preclusion  of 
such  activity  as  it  relates  to  Korean 
investors  than  is  set  forth  in  this 
provision.'" 

"The  clear  conflict  between  Article 
VII  of  the  Korea  Treaty  and  the  AFA's 
order  of  retroactive  divestment  could 
already  be  seen  from  the  stated  purpose 
of  the  legislation  that  was  eventually 
enacted  as  the  AFA: 

"To  prevent  foreign  ownership  and  control 
of  I'nited  States  flag  vessels  employed  in  the 
fisheries  in  the  navigable  waters  and 
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exclusive  economic  zone  of  the  United  States 
*   *   *"  (emphasis  added)." 

Ownership  and  Control  of  Investments 

"The  AFA  would  force  the  Korean 
investor  in  Arctic  Storm  Inc^^  to  sell  its 
interest  and  to  relinquish  control  over 
its  remaining  investments  in  the 
enterprise. 

"Forced  divestiture  of  a  legally 
acquired  interest  in  a  U.S.  company  is 
clearly  inconsistent  with  the  protections 
required  by  Article  Vn,  above.  Article 
VTI  conspicuously  anticipates  and 
precludes  precisely  this  situation. 
Article  VII  also  requires  that  enterprises 
controlled  by  Korean  nationals  shall  be 
accorded  "national  treatment.""  Such 
an  obligation  can  hardly  be  met  by 
requiring  the  transfer  of  ownership  and 
control  interests  of  a  company  from 
Korean  investors  to  U.S.  nationals,  i'* 

"Additionally,  imder  the  Act,  if 
Korean  nationals  seek  to  retain  control 
over  a  U.S.  corporation  owning  a  fishing 
vessel,  the  assets  of  that  company  (i.e. 
the  fishery  endorsements  permitting 
vessels  to  fish)  will  be  rendered 
valueless  on  October  1,  2001. 
Bankrupting  corporations  because  of 


'"  Paragraph  3  of  Article  Vll  also  permits 
signatory  Parties  to  prescribe  "special  formalities" 
with  respect  to  the  establishment  of  alien  controlled 
enterprises  under  Paragraph  1.  "but  such 
formalities  may  not  impair  the  substance  of  the 
rights  set  forth  in  said  paragraph." 


"  S.  1221.  105th  Cong.  (1997). 
'^  As  stated  earlier,  Arctic  Storm  Inc.  owns  the 
fishing  vessel  ARCTIC  STORM  and,  through  a 
wholly  owned  subsidiary,  the  fishing  vessel  SEA 
STORM.  There  is  no  question  that  Arctic  Storm  Inc. 
engages  in  commercial  activities  directly  or  through 
related  entities:  the  sale  of  fish  harvested  by  these 
fishing  vessels,  and  the  fish  processing  undertaken 
aboard  the  vessel  ARCTIC  STORM.  Processing  is 
described  as  covering  all  "manipulation"  of  a 
product  short  of  manufacturing.  Sullivan  Report  at 
133.  Finally,  Arctic  Storm,  Inc.  is  directly  engaged 
in  financial  aalivities:  e.g.,  the  investment  of  funds 
in  the  U.S.  fishing  industry.  See  Sullivan  Report  at 
133.  The  line  of  demarcation  was  never  explicitly 
dravtm  between  the  terms  "commercial"  and 
"financial."  Finally,  the  word  "industrial"  was 
used  so  as  to  provide  the  broadest  possible 
coverage,  limited  only  by  [explicit  treaty 
reservations). 

'^  In  this  context,  it  is  important  to  note  that  the 
"national  treatment"  standard  is  considered  "first 
class  treatment,"  and  "the  hallmark  of  the  (FCN) 
Treaty  program  is  the  advanced  degree  to  which  it 
espouses  the  rule  of  national  treatment:  that  which 
the  citizens  of  the  country  enjoy  *   *   ""Walker, 
Modern  Treaties  of  Friendship,  Commerce  and 
Navigation,  supra  at  81 1 .  See  also.  Exhibit  C  to  the    ■ 
petition:  Statement  of  the  Honorable  Walter 
DowUng,  Ambassador  of  the  United  States  to  the 
Republic  of  Korea  on  the  Occasion  of  the  Signing 
of  the  [Korea  Treatyl:  "The  Treaty  contains  25 
articles  and  a  protocol  which  cover  in  some  detail 
a  wide  range  of  subject  matter.  In  brief,  each  of  the 
two  countries:  agree  to  accord  within  its  territories 
to  citizens  and  corporations  of  the  other,  treatment 
no  less  favorable  than  it  accords  to  its  own  citizens 
and  corporations  with  respect  to  carrying  on 
commercial  and  industrial  activities."  (emphasis 
added).  See  also  Jones  Study  at  57  ("protection  is 
afforded  to  any  privilege  granted  *   *   *  prior  to  a 
change  in  national  treatment  *   *   *  at  a  minimum 
these  foreign  enterprises  are  guaranteed  the 
maintenance  of  their  existing  operations"). 

'■•See,  Sullivan  Study  at  149:  "rights  which  have 
been  extended  in  the  past  shall  be  respected  and 
exempted  from  the  application  of  new  restrictions." 


their  Korean  investors  hardly 
constitutes  "national  treatment." 

"Similarly,  Article  VII  guarantees  to 
Korean  investors  the  ability  to  control 
their  investments.  Thus,  the  AFA's 
prohibition  on  any  form  of  "control"  of 
a  business — defined  by  the  AFA  as  the 
right  to  "direct  the  business,"  limit  the 
actions  of  or  replace  a  manager  in  the 
business,  or  direct  the  operation  or 
manning  of  a  vessel — being  held  by  a 
non-U.S.  citizen  are  also  plainly 
inconsistent  with  Article  VII.^s 

"The  U.S.  State  Department  has 
repeatedly  recognized  these 
interpretations  of  Article  VII  in 
formulating  its  foreign  policy 
positions. 16  Similarly,  the  history  of  the 
negotiations  between  the  U.S.  State 
Department  and  the  Korean  Foreign 
Ministry  over  the  Korea  Treaty  provides 
ample  support  for  the  importance  both 
signatory  nations  placed  upon  the 
provision  guaranteeing  ownership  and 
control  of  majority  shares  in  one 
another's  companies.  State  Department 
negotiators  insisted  upon  inclusion  of 
this  provision,  over  the  Korean  Foreign 
Ministry's  opposition.  The  issue  was 
discussed  in  depth  over  the  course  of 


"  Article  II  of  the  Korea  Treaty  adds  additional 
support  to  Article  VII's  requirement  that  Korean 
investors  be  permitted  to  hold  control  over 
enterprises  in  which  they  have  invested.  Article  11 
states: 

"Nationals  of  either  Party  shall  be  permitted  to 
enter  the  territories  of  the  other  Party  and  to  remain 
therein:  *  *  *  for  the  purpose  of  developing  and 
directing  the  operations  of  an  enterprise  in  which 
they  have  invested,  or  in  which  they  are  actively  in 
the  process  of  investing,  a  substantial  amount  of 
capital'  *   *"  (emphasis  added). 

'°In  1971.  the  State  Department  opposed 
legislation  in  Guam  requiring  that  50%  of  the  voting 
stock  of  corporations  doing  business  in  Guam  be 
owned  by  U.S.  citizens.  The  State  Department  took 
the  position  that  such  legislation  was  inconsistent 
with  Article  VII  of  the  Korea  FCN  Treaty,  which 
establishes  a  right  to  national  treatment  of  non-U. S. 
companies  and  nationals  engaged  in  business 
activity.  The  State  Department's  position  on  this 
and  other  FCN  issues  are  reviewed  in  the  "lones 
Study."  prepared  by  Ronny  E.  lones  for  the  U.S. 
State  Department,  and  is  a  compilation  of  post- 
World  War  II  State  Department  positions  on  FCN 
Treaties  through  1981  (hereinafter  cited  as  the 
"lones  Study").  See  e.g.  State  Department  position 
re:  Letter  to  A.  Papa  (U.S.  .Attorney  General's  office) 
from  F.R,  Brown  (Legislative  Counsel  of  nh 
Legislature  of  Guam).  Sept.  27.  1971.  Jones  Studv 
at  76.  See  also.  State  Department  position 
concluding  under  the  French  FCN  Treaty  that 
control  and  national  treatment  provisions  "bar  new 
discriminatory  limitations  from  being  applied  to 
established  or  authorized  operations  and  rights  of 
a  protected  foreign  company  "  (differentiating  from 
permissible  prospective  limitations  on  ownership). 
lones  Study  at  54;  State  Department  position 
opposing  Korean  government's  restricting  foreign 
majority  ownership  of  companies  in  certain 
industries,  October.  1972,  Jones  Study  at  86:  State 
Department  position  opposing  Thai  governments 
restrictions  on  majority  ownership  of  companies  in 
some  industries.  1972.  Jones  Studv  at  104-106, 


two  years,  and  in  the  end.  the  U.S. 
position  prevailed."  ^' 

2.  Paragraph  2:  Prohibition  on 
Retroactive  Limitations 

Paragraph  2  of  Article  Vll  states: 

"Each  Party  reserves  the  right  to  limit  the 
extent  to  which  aliens  may  establish,  acquire 
interests  in.  or  carry  on  enterprises  engaged 
within  its  territories  in  *    *    *  banking 
involving  depository^  or  fiduciary  functions. 
or  the  exploitation  of  land  or  other  natural 
resources.  However,  new  limitations  imposed 
by  either  Party  upon  the  extent  to  which 
aliens  are  accorded  national  treatment,  with 
respect  to  carrying  on  such  activities  within 
its  territories,  shall  not  be  applied  as  against 
enterprises  which  are  engaged  in  such 
activities  therein  at  the  time  such  new 
limitations  are  adopted  and  which  are  owned 
or  controlled  by  nationals  and  companies  of 
the  other  Party."  (emphasis  added). 

"As  if  the  provisions  of  Paragraph  1 
were  not  sufficient.  Paragraph  2  of 
Article  VII  requires  that  even  where  a 
signatory  Party  is  permitted  to  impose 
investment  related  limitations  in  certain 
industries,  including  exploitation  of 
natural  resources  i*  and  "fiduciary 
functions,"  such  limitations  may  not  be 
imposed  retroactively.  Once  again,  the 
Treaty  anticipates  the  current  situation 
and  ensures  that  even  more  sensitive 
industries  are  protected  against  post  hoc 
limitations.  This  difference  was 
recognized  contemporaneously  with  the 
Treaty. 

'For  while  practical  treaty  negotiating 
objectives  must  concede  the  notion  of 
selectivity  and  differential  control  on  entry  of 
investments,  its  historical  protective  role 
would  be  lost  if  it  began  admitting  the 
legitimacy  of  discriminating  against 


' '  Korea  was  concerned  that  the  FCN  Treaty  with 
the  United  States  would  become  a  model  for  future 
treaties  with  other  nations,  including  lapan  and 
China.  Korea  argued  that  provisions  permitting 
majority  foreign  ownership  would  allow 
domination  of  Korean  industries  by  China  and 
lapan.  Nevertheless,  in  the  end.  the  US,  position 
prevailed.  See  eg  Exhibit  A  to  the  petition. 
Explanation  of  Reasons  for  the  Changes  as  Proposed 
by  the  Korean  Draft  for  the  I'.S.  Draft  of  the  (Korea 
Treatyl;  Telegram  from  American  Embassv  in  Seoul 
to  Department  of  State;  lanuary  8.  1955;  Telegram 
from  American  Embassy  in  Seoul  to  Department  of 
State;  February  18.  1955;  Department  of  Slate 
Instruction  to  American  Embassv  in  Seoul.  April  5. 
1955.  Telegram  from  .\merK.an  Embassy  in  Seoul  to 
Department  of  State  June  3,  1955, 

"It  is  important  In  note,  however,  that  "the 
exploitation  of  land  or  other  natural  resources" 
does  not  include  fish  processing  The  Department 
of  Slate  represented  to  the  House  Merchant  Marine 
and  Fisheries  Committee  that  "Inleither  of  the 
Article  VII  exceptions  to  national  treatment  relate 
to  vessels  engaged  in  the  canning  and  packing  nf 
fish."  Similarly,  in  1966.  during  discussions  over 
the  identical  language  in  the  I  .S   lapan  FCN  Treat\ , 
the  State  Department  cabled  the  I'.S.  Embassv  in 
Tokyo  that  national  treatment  covered  fish 
processing  enterprises  at  sea  Korea  Treaty 
Negotiating  History.  |uly  21.  1966  (p,  1) 
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investments  legally  present  in  the 

ternton,-  "  ''' 


.'^imila^ly.  while: 

"either  Party  may  prohibit  or  limit  alien 

entry  into  an  excepted  field  of  activity,  but 
if  nevertheless,  entry  has  been  in  fact 
permitted,  the  enterprise  in  question  is 
protected  against  later  discrimination. 
(emphasis  added).-" 

"Internal  Commerce  Department 
memoranda  during  the  negotiations 
further  substantiate  the  understanding 
bv  the  United  States  and  Korea  that 
investments  would  be  secure  from 
discrimination  "once  they  are 
established."  -'■ 

"The  State  Department's  Sullivcin 
Report  sets  forth  the  e.xtent  to  which 
Paragraph  2  protects  existing  compatiies 
in  a  newly  restricted  industr>'.  Such  a 
company  "enjoy[sl  what  may  be 
considered  normal  business  growth  in 
terms  of  acquiring  new  customers  and 
increasing  the  dollar  volume  of  its 
business,  but  cannot  claim  expanded 
privileges.  "  --  Thus,  the  Treaty  makes 
crystal  clear  the  intention  of  both  the 
United  States  and  Korea  to  protect  their 
respective  investors  from  retroactive 
divestiture  of  assets  and  loss  of  control 
over  investments  and  mortgage 
property. 

3.  Paragraph  4:  Most  Favored  Nation 
Status 

Paragraph  4  of  Article  VII  requires 
most-favored-nation  treatment  with 
respect  to  "any  of  the  matters  in  (Article 
VIII."  Most-favored-nation  treatment  is 
defined  by  Article  XXII  of  the  Korea 
Treatv  as  "treatment  accorded  •    *    * 
upon  terms  no  less  favorable  than  the 
treatment  accorded  therein,  in  like 
situations,  to  nationals,  companies, 
products,  vessels  or  other  objects,  as  the 
case  may  be,  of  any  third  countrv  Thus, 
It  is  important  to  note  that  if  nationals 
of  anv  other  country  are  afforded 
protection  under  Section  213lgl  of  the 
Act,  failure  to  provide  the  same 
protection  to  Korean  nationals  would 
also  be  inconsistent  with  Article  VI! 


C  Article  VI.  Paragraph  3:  Impairment 
of  Interest  in  Supplied  Capital 
Prohibited 

"Paragraph  3  of  Article  VI  of  the 
Korea  Treaty  prohibits  signatory  Parties 
from  taking: 

"unrcasonablf  m  discriminatory"'^ 
nieasurfs  that  would  impair  the  legally 
acquired  rights  or  interests  within  its 
territories  of  nationals  and  companies  of  the 
other  Party  in  the  enterprises  which  they 
have  established,  in  their  capital,  or  in  the 
skills,  arts  or  technology  which  they  have 
supplied'    '    '■■  (emphasis  added). 

"This  Article  was  included: 

"to  provide  in  general  that  expropriations 
and  sequestrations,  should  they  occur,  shall 
be  implemented  in  a  non-discriminatory 
manner  Iso  as.  for  example,  to  preclude  an 
unequal  selection  of  enterprises  for 
nationalization!.  Moreover,  to  account  for  the 
possibility  of  injurious  governmental 
harassments  short  of  expropriation  or 
sequestmtion.  there  is  Included  a  genera! 
injunction  against  "unreasonable  or 
discriminatory"  Impairments  of  vested 
interests  " -* 

"The  explicit  purpose  and  effect  of 
the  AFA  is  to  discriminate  against 
foreign  nationals  and  companies.  The 
Acfs  ownership  provisions  require 
Korean  investors  to  sell  their  equity  and 
turn  over  management  and  control  of 
the  remainder  of  their  investments, 
(which  were  entered  into  in  large 
measure  because  of  the  technical 
expertise  they  possess  in  the  fishing 
industry),  entirely  to  their  U.S.  partners. 
On  their  face,  these  provisions  directly 
"impair  the  legally  acquired  interests " 
of  Korean  investors  both  "in  the 
enterprises  which  they  have 
established.  ■  and  "in  their  capital  *    *    * 
which  they  have  supplied." 

"Terminating  control  over  assets  to  a 
limited  class  of  persons  is  inherently  an 
unreasonable  and  discriminaton,' 
measure  impairing  the  legally  acquired 
rights  of  Korean  investors  in  their 
enterprises  and  the  capital  they  have 
supplied.  Historically,  limitations  on  the 
dbilitv  to  participate  in  certain 
busines.ses  has  been  a  hallmark  of 
discrimination  against  minority  groups 
in  times  of  intolerance.^^ 


'"W.ilk'T   \lnrlern  Treaties  ot  Friendship. 
CMmmerce  and  Navigation,  supra  at  820. 

»o  Walker,  Treaties  for  the  Encouragement  and 
Protection  of  Foreign  Investment  Present  ignited 
States  Practice.  5  .American  journal  of  Comparative 
Uw  229  11956). 

"  See  Extiibit  B  to  the  petition'  Commerce 
Department  Memoranda  re:  Position  Regarding  the 
FCN  Treatv  Negotiation  With  Korea,  .Aug.  15.  1955. 
(referring  specifically  to  Korea's  acceptance  of  the 
U.S.  position  that  l_:.S.  investments  in  Korea  must 
be  secure  from  discrimination  once  established). 

"Sullivan  Report  at  p.  150. 


"The  ownership  provisions  are 
particularly  unreasonable  and 
discriminatory  when  understood  in  the 
context  of  an  explicit  invitation  by  the 
U.S.  Congress  and  the  U.S.  fishing 
industry  to  foreign,  in  this  case  Korean, 
investors,  to  invest  in  the  U.S.  flag 
fishing  fleet. ^«  In  effect,  the  Act 
retroactively  practices  a  "bait  and 
switch"  operation  upon  Korean 
investors:  invite  their  participation,  use 
their  capital  to  build  a  U.S.  fleet,  and 
then  take  away  their  ability  to  control 
their  own  investments  by  statute.^" 

"The  impact  of  such  discriminatory 
treatment  is  self-evident.  For  example, 
the  imposition  of  intrusive  and 
discriminatory  restrictions  on 
transactions  between  U.S.  fishing  vessel 
owners  and  non-citizen  lenders,  fish 
processors  and  fish  buyers  places 
Korean-owTied  fish  processors  and  other 
fish  buyers  at  a  significant  competitive 
disadvantage.  For  one  thing,  their 
wholly  U.S. -owned  competitors  remain 
free  to  obtain  a  reliable  supply  of  fish 
by  entering  into  exclusive  sales 
contracts  arrangements  and  the  like 
with  the  owners  of  U.S.  fishing  vessels 
on  terms  which  Korean-owned  fish 
buyers  would  be  prohibited  from  using. 

"Thus,  there  is  an  irreconcilable 
conflict  between  the  Treaty  provision 
prohibiting  measures  impairing  the 
legally  acquired  interests  of  Korean 
investors  "in  [the]  capital  *   *   *  which 
they  have  supplied"  and  the  provisions 
of  the  AFA  prohibiting  them  from 
involvement  in  corporate  affairs.^" 


-'The  term  "discriminatory"  as  used  in  this 
context  would  comprehend  denials  of  either 
national  or  moslfavored-nation  trealmenl.  or  both 
'    '    '  the  intent  is  to  protect  against  retroactive 
impairment  of  vested  rights  if  the  acquisition  of 

such  rights  was  lawful (empha-sis  added). 

Sullivan  Report  at  115 

^*  Walker.  Treaties  for  the  Encouragement  and 
Protection  of  Foreign  Investment  Present  United 
Slates  Practice.  5  American  journal  of  Comparative 
Law  229  11956). 

^^  Kather  than  merely  imposing,  for  example,  a 
tax  or  levy  on  companies  with  Korean  investment, 
the  Act  simply  requires  that  Korean  investors  get 
out  of  the  business  altogettier.  preventing  them  from 


exercising  anv  corporate  oversight  over  the  small 
Investment  thev  are  permitted  to  retain. 

-■'■  I '  .S. -Korea  .Agreement  Concerning  Fisheries  Off 
the  Coast  of  the  United  States.  34  U'ST  ;1617  (1982), 
("Korean  GIF,^ ").  which  expired  in  1995.  is 
relevant  to  this  analvsis.  The  Korean  CAV.\ 
operative  at  the  time  Ovang  invested  in  the  .-yRCTIC 
STOR.M  required  Korea  "to  cooperate  with  and 
assist  the  United  Stales  in  the  development  of  the 
United  Slates  fishing  industrv. "  and  "to  enter  into 
"ioinl  ventures  and  other  arrangements  • 
Thus,  it  is  clear  that  the  U.S.  in  fai:l  sought  to 
encourage  Korean  investment,  rendering  more 
inequitable  the  effort  under  the  ,\V.\  to  force 
relinquishment  of  that  investment 

''See  .Appendix  5:  Whv  Thev  Invested  I'  S. 
Encoumgeinent  of  Foreign  Investment  in  the  I'.S. 
Fishing  Fleet 

-■"  Artii  le  I.X  nf  the  Korea  Treats  explicitly  applies 
the  protections  afforded  by  the  rest  of  the  Treaty, 
and  in  particular  those  protec  tions  secured  by 
.^rtlc  les  V.  VI  .ind  VII  of  the  Treatv.  to  the  purchase, 
ownership  and  disposition  of  property  Paragraph  2 
o/ Article  IX  sets  out  the  only  (  niulitions  under 
which  nationals  and  i  ompanies  of  either  party  niav 
be  required  to  dispose  of  property  they  ha\e 
acquired,  .^nltle  IX  pernuts  siiih  limitations  on 
"movable  property"  •so  long  as  sui  h  the  limitations 
contorm  to  .Article  VII  and  all  other  provisions  of 
the  Korea  Treaty  .\s  set  forth  above  ,in<l  below,  the 
AF.As  retroactive  equity  divestnieiil  requirements 
do  not  conform  with  .Artu  le  VII  and  llie  nther 
provisions  of  the  Korea  Treaty  Therefore,  under 
.\n'\c\p  IX  of  the  Korea  Treatv.  it  is  dear  that 
ownership  of  interest  m  movable  property  may  not 
be  subject  to  forced  retroactive  diystltiire 


D.  Article  I:  Equitable  Treatment 
"Article  I  of  the  Korea  Treaty  states: 

"Each  Party  shall  at  all  times  accord 
equitable  treatment  to  the  persons,  property, 
enterprises  and  other  interests  of  nationals 
and  companies  of  the  other  Party." 
(emphasis  added). 

"This  Article  was  intended  to  provide 
a  "fail  safe"  mechanism  in  the  Treaty  to 
ensure  that  fair  and  equitable  treatment 
be  afforded  to  nationals  of  both 
countries. 29  The  forced  divestiture  of 
investments  and/or  sale  of  assets  cannot 
be  viewed  as  equitable  treatment  luider 
any  reasonable  reading  of  Article  1 . 

E.  Article  XIX:  Vessels  Flying  the  U.S. 
Flag  Are  Deemed  U.S.  Vessels  for 
Purposes  of  Access  to  U.S.  Fisheries 

"Paragraph  3  of  Article  XIX  of  the 
Korea  Treaty  states: 

'  *   *   *  each  Party  may  reserve  exclusive 
rights  and  pri\ileges  to  its  own  vessels  with 
respect  to  the  coasting  trade,  inland 
navigation  and  national  fisheries."  (emphasis 
added). 

"This  provision  allows  the  United 
States  and  Korea  each  to  reserve 
exclusive  rights  and  privileges  to  "its 
own  vessels"  operating  in  the  fisheries 
of  their  respective  coimtries.  The 
national  identity  of  a  vessel  is 
determined  by  the  country  in  which  the 
vessel  is  documented,  i.e.  by  the  flag 
that  it  flies.  The  national  identity  of  a 
vessel  is  not  determined  by  the 
nationality  of  the  investors  in  the 
owning  entity. ^o  The  U.S.  took 
advantage  of  this  permission  in  the  1976 
Magnuson-Stevens  Act  when  it 
provided  priority  access  to  the  fisheries 
in  the  U.S.  Exclusive  Economic  Zone  to 


-'*This  Article  "provides  a  basis  for  making 
representation  against  actions  detrimental  to  |a 
signatory's]  interests  that  may  not  be  covered  by 
any  specific  legal  rule  in  the  treaty,  as,  for  example, 
a  measure  that  is  superficially  nondiscriminatory 
but  is  so  framed  as  to  harm  only  some  [signatory's) 
interest  •   •   *  the  construction  leading  to  a  just  or 
equitable  result  is  to  be  preferred."  Sullivan  Report 
at  67  See  also,  Webster's  New  Universal 
Unabridged  Dictionary.  Barnes  and  Noble  Books, 
1996.  "Equitable:  1.  Characterized  by  equity  or 
fairness:  just  and  right;  fair;  reasonable:  equitable 
treatment  of  all  citizens  ";  Black's  Law  Dictionary. 
7th  ed.  West  Pubiishing.J999,  "Equitable:  just; 
conformable  to  principles  of  justice  and  right." 

'"In  order  to  be  documented  under  the  U.S.  flag, 
for  example,  a  vessel  must  be  owned  by  a  U.S. 
c  itizen  corporation,  partnership  or  other  entity. 
There  is  no  limitation  on  the  citizenship  of  the 
stockholders  or  other  investors  for  the  basic 
documentation  of  the  vessel.  Should  the  vessel  be 
used  in  specific  trades,  such  as  coastwise  or 
fisheries,  there  may  be  a  limitation  on  the 
citizenship  of  the  stockholders  or  investors.  It  is 
significant  to  note  that  at  the  time  the  Korea  Treaty 
was  signed  there  was  no  such  limitation  on  the 
citizenship  of  who  could  invest  in  entities  owning 
I 'S.  flag  fishing  vessels.  See  The  Commercial 
Fishing  Industrv  Vessel  Anti-Reflagging  Act  of 
1987,  Pub.  L.  100-239,  101  Stat  1778  (1988). 


vessels  of  the  United  States,  i.e..  vessels 
docimiented  under  the  U.S.  flag.^^ 

"Both  the  ARCTIC  STORM  and  the 
SEA  STORM  are  vessels  documented 
under  the  laws  of  the  United  States.  Half 
of  the  ultimate  ownership  of  both 
owning  corporations  is  held  by  foreign 
investors.  The  purpose  of  this  provision 
in  the  Treaty  was  to  allow  the  United 
States  and  Korea  the  opportunity  to 
restrict  fisheries  to  vessels  each  country 
controlled  through  the  flag  of  the 
vessel,32  not  to  restrict  the  availability  of 
investment  capital  in  the  owning  entity. 

"This  issue  is  further  clarified  by 
Paragraph  2  of  the  very  same  Article, 
which  states  explicitly: 

"Vessels  under  the  flag  of  either  Party,  and 
carrying  the  papers  required  by  its  law  in 
proof  of  nationality,  shall  be  deemed  to  be 
vessels  of  that  Party  both  on  the  high  seas 
and  within  the  ports,  places  and  waters  of  the 
other  Party."  (emphasis  added). 

"Since  the  Treaty,  the  State 
Department  has  reaffirmed  that  the 
Article  XIX  exemption  only  applies  to 
the  activities  of  fishing  vessels,  not 
investment  in  those  vessels. 
Specifically,  the  State  Department  has 
stated  that  Article  XIX  is  limited  to  the 
"catching  or  landing  of  fish."  '^  The 
Sullivan  Report  confirms  that  Article 
XIX  "relates  to  the  treatment  of  vessels 
and  to  the  treatment  of  their  cargo.  It  is 
not  concerned  with  the  treatment  of  tjie 
enterprises  which  own  the  vessels  and 
the  cargoes."  (emphasis  added)  ^^ 

"Thus,  Article  XIX  does  not  permit 
the  United  States  to  reserve  rights  or 
privileges  over  investment  to  Americans 
in  U.S.  flag  vessels.  On  the  contrary,  it 
guarantees  U.S.  flag  vessels  having 
Korean  investors  who  control  their  own 
investment  equal  access  to  U.S. 
fisheries. 


"  To  be  eligible  for  U.S.  vessel  documentation,  a 
vessel  must  be  owned  by  a  U.S.  citizen  entity.  ,\ 
corporation  qualifies  as  a  U.S.  citizen  if  it  is 
incorporated  under  the  laws  of  the  United  States, 
and  the  Chief  Executive  Officer,  the  Chairman  of 
the  Board  and  the  directors  meet  individual 
citizenship  requirements.  .As  with  most  U.S. 
companies,  there  is  no  limitation  on  the  citizenship 
of  the  stockholders  of  the  corporation.  The 
citizenship  of  the  stockholders  of  a  corporation  that 
owns  a  vessel  becomes  relevant  only  if  the  vessel 
seeks  to  qualify'  for  operation  in  certain  trades  or 
participate  in  certain  government  programs.  46 
U.S.C.  Chapter  121:  Merchant  Marine  Act.  1936.  46 
App.  use.  noi,  el  seq.  In  1976  when  the 
MagnusonStevens  ,^ct  was  first  enacted,  there  was 
no  citizenship  limitation  on  tlie  investors  m  an 
entity  owning  a  vessel  with  a  fishery  endorsement 

'^The  fact  that  the  vessel  is  documented  under 
the  laws  of  the  United  States  gives  the  United  States 
iurisdiction  over  the  vessel  in  significant  wavs, 
including  the  manning  of  the  vessel,  payment  of 
federal  and  other  tanes.  compliance  with 
environmental  laws,  including  those  relating  to  the 
management  of  the  fishery  resources. 

3.3  See  fones  Study  at  pp.  80-81 . 

'■•  Sullivan  Report  at  p.  284, 


F.  Article  VI:  Taking  of  Property  and 
fust  Compensation 

Paragraphs  4  and  5  of  Article  VI  of  the 
Korea  Treaty  state: 

"Property  of  nationals  and  companies 
of  either  Party  shall  not  be  taken  within 
the  territories  of  the  other  Partv  except 
for  a  public  purpose,  nor  shall  it  be 
taken  without  the  prompt  payment  of 
lost  compensation.  Such  compensation 
shall  be  in  an  effectively  realizable  form 
and  shall  represent  the  full  equivalent  of 
the  property  taken;  and  adequate 
provision  shall  have  been  made  at  or 
prior  to  the  time  of  taking  for  the 

determination  and  payment  thereof 

*   *   « 

Nationals  and  companies  of  either 
party  shall  in  no  case  be  accorded, 
within  the  territories  of  the  other  Party. 
less  thtin  national  treatment  ^^  and  most 
favored  nation  treatment  with  respect  to 
the  matters  set  forth  in  [the  above 
paragraph]."  (emphasis  added). 

"There  is  no  practical  difference 
between  forcing  a  sale  of  property  to  the 
U.S.  government  and  forcing  such  a  sale 
to  American  nationals. ^^  Thus,  to  the 
extent  that  a  forced  sale  of  property  (1) 
diminishes  the  value  of  the  asset  for  the 
company  by  virtue  of  the  AFA's 
passage;  or  (2)  results  in  a  below-market 
sale  of  assets,  the  AFA  violates  Article 
VI, ^'  as  it  makes  no  provision  for 
compensation  of  Korean  investors.'^  "^ 

(1)  Ownership  of  Stock  is  a  Property 
Interest 

"It  is  settled  law  that  owTiership  of 
stock  constitutes  a  specific  interest  in 


"'■■'  "National  Treatment'   is  defined  bv  .^rtl(  It 
.XXII  of  the  Treaty  as  "treatment  accorded  within 
the  territories  of  a  Party  upon  terms  no  less 
favorable  than  the  treatment  accorded  therein,  in 
like  situations,  to  nationals,  companies,  products, 
vessels  or  other  objects,  as  the  case  may  be.  of  such 
parties." 

■^f^  "The  rule  of  just  ...ompensation  covers  partial 
takings  In  such  cases,  the  (ompensation  should  be 
a  full  approximation  of  the  amount  by  which  the 
taking  impaired  the  value  of  the  property   "  .Sullivan 
fif-port  at  117 

''  .\l  the  very  least.  Paragraph  .i  of  Article  VI 
requires  application  of  a  standard  similar  to  that 
under  the  Fifth  .Amendment  to  the  United  States 
Omstitution.  Paragraph  5  of  .Article  \'l  ri'quires  that 
Korean  citizens    shall  in  no  case  be  accorded  "    *    " 
less  than  nationai  treatment  '    '    *  yvith  respect  to 
the  matters  set  forth  '  in  paragraph  J   No  federal 
court  would  permit  the  government  to  force  a  sale 
of  assets  bv  a  U.S.  citizen,  thus  denying  that  citizen 
any  use  of  that  property  in  the  future  without 
requiring  just  compensation.  The  Korean  Protocol  2 
appended  to  the  Korea  Treaty  requires  thai  the 
provision  of  Article  VI  for  payment  of  lust 
compen.salion  shall  extend  to  interests  held  directly 
or  indirectly  by  nationals  and  companies  of  either 
party 

■'""The  intent  of  th's  reqiuremeni  jthal  provision 
is  made  for  the  determination  and  payment  of 
I  ompensation]  is  to  afford  protection  against  ex 
post  facto  proceedings  that  could  work  to  the 
disadvantage  of  the  persim  whose  property  is 
taken,"  Sullivan  Report  at  119 
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the  corporation's  property.  11  W, 
Fletcher.  Cyclopedia  of  the  Law  nf 
Private  Corporations  §  5100  (1971  ed). 
As  set  forth  above,  the  AFA  requires 
that  Korean  nationals  sell  their  property 
to  Americans. 

"Such  a  forced  sale  represents  a 
taking  of  property  requiring  just 
compensation.  In  direct  violation  of  the 
Treaty,  the  Act  makes  no  provision 
whatsoever  for  the  'determination  and 
payment"  *   *   *  "represent  [ingl  the 
full  equivalent  of  the  property  taken." 
Whde  requiring  that  Korean  investors 
sell  their  property,  the  Act  fails  to  give 
any  form  of  guarantee  that  they  will 
receive  the  "full  equivalent"  worth  of 
the  property  taken  ■"' 

"This  precise  language  of  Article  VI  is 
present  in  a  number  of  Friendship 
Commerce  and  Navigation  Treaties  or 
similar  treaties  to  which  the  U.S.  is  a 
party.  The  language  has  been  repeatedly 
held  by  U.S.  courts  to  require  payment 
of  just  compensation  when  property 
belonging  to  nationals  of  signatory 
nation  has  been  negatively  impacted  by 
government  action.  See  e.g  Kalamazoo 
Spice  Extraction  Co  v.  The  Provisional 
Militan-  Government  of  Socialist 
Ethiopia.  729  F  2d  422  (6th  Cir.  1984): 
American  International  Group.  Inc  v 
Islamic  Republic  of  Iran.  493  F.  Supp. 
522  (D.D.C  1980). 

(2)  "Taking  of  Property"  Under  the 
Treaty  Should  Be  Defined  More  Broadly 
Than  Under  the  U.S.  Constitution 

"It  is  important  to  note  that  unlike  the 
Fifth  Amendment  to  the  United  States 
Constitution  which  contains  only 
limited  and  undefined  language  on  just 
compensation-"  the  Treaty  states 
explicitly  and  in  detail  the  form  and 
timing  of  compensation  for  Korean 
investors  whose  property  has  been 
divested  ■*-  The  precision  with  which 
the  Treaty  delineates  these  issues 
indicates  the  strength  of  the  signatory- 
nation's  resolve  to  ensure  just 
compensation  in  the  case  of  legislation 
having  an  adverse  and  discriminatory- 
impact  on  their  nationals  in  the  other 
country.  In  the  context  of  the  Treaty, 
therefore,  it  is  likely  that  a  court  would 
apply  a  broader  definition  of  the  phrase 


'■'This  is  an  pspecially  valuable  right  in  a  day 
when  nationalizations,  often  entailing  great  loss  to 
pnvate  ownei^.  has  tended  to  become  not 
uncommon   ■  Walker,  Modem  Treaties  of 
Fnendship,  Commerce  and  Navigation,  supra  at 
823. 

*'  -'nor  shall  pnvate  property  be  taken  for  public 
use.  without  just  compensation."  U.S.  Const. 
.\mend.  V 

•*-'  Nevertheless,  ii  is  important  to  note  thai  the 
protections  of  the  Fifth  .Amendment  have  been 
extended  to    alien  friends    whose  property  is  taken 
by  the  US.  government.  Russian  Fleet  v  United 
States.  282  U.S.  481  (1931). 


"taking  of  property.'  than  in 
interpretation  of  that  term  in  cases 
relating  to  the  Fifth  Amendment. 

-Secondly,  the  purposes  and  policies 
involved  in  a  treaty  negotiation  between 
countries  are  different  from  those 
involved  in  the  Fifth  Amendment  to  the 
U.S  Constitution,  It  is  well  established 
that  the  Fifth  Amendment  ensures  that 
Americans  whose  property  was  seized 
by  the  government  be  paid  for  it. 
Specifically,  the  purpose  of  the  takings 
clause  is  to  preclude  the  government 
from  "forcing  some  people  alone  to  bear 
public  burdens  that,  in  all  fairness  and 
justice,  should  be  borne  by  the  public  as 
a  whole.* ' 

"In  the  case  of  the  Treaty,  the  Korean 
government  was  engaged  in  an  arms 
length  negotiation  with  the  United 
States  and  gave  up  certain  rights  with 
respect  to  U.S.  investors  in  Korea  in 
return  for  gaining  rights  for  its  nationals 
investing  in  U.S.  companies.  The  goal  of 
the  Treaty  was  to  foster  a  stable  business 
climate.  Hence,  in  interpreting  the 
meaning  of  a  "takings  "  under  Article  VI 
of  the  Korea  Treaty,  a  broader  standard 
should  be  applied. 

IV.  Conclusion:  The  Inconsistencies 
Between  the  Korea  Treaty  and  the  AFA 
Entitle  the  Petitioners  and  Oyang  to  be 
Exempt  From  the  Act's  Ownership  and 
Control  Requirements  With  Respect  to 
the  Vessels  Pursuant  to  the  Terms  of 
Section  213(g)  of  the  Act 

"The  Korean  Treaty  clearly 
contemplates,  and  just  as  clearly 
prohibits,  the  kind  of  investment  and 
related  restrictions  that  are  imposed  on 
vessel  owners  under  the  AFA.  Should 
the  United  States  or  the  Republic  of 
Korea  have  wished  to  exclude  the 
fishing  industry  from  the  breadth  of  the 
investment  protections  granted  by  the 
Korean  Treaty,  they  could  easily  have 
done  so."*-*  They  did  not 

""At  no  time,  does  the  Korea  Treaty 
permit  the  United  States  to  force  Korean 
companies  operating  in  the  national 
fisheries  to  give  up  ownership  or  control 
of  existing  assets.  Article  VII's 
prohibition  on  retroactive  limitations — 
specifically  in  the  context  of 
"exploitation  of  natural  resources" — 
could  not  be  more  clear. 

"The  primary  author  of  the  FCN 
Treaty  stated  its  purposes  as  follows: 

The  mitTgdv.Tiiiiifntdl  regulation  of  these 
rights,  by  the  establishment  of  reciprocally 
binding  rules  of  law,  re(4uires  a  certain 
commuiiitv  of  ideals  regarding  the  respect  for 


private  property,  the  dignity  of  the 
individual,  and  the  degree  to  which  the 
foreigner  should  be  allowed  to  participate  in 
the  economic  life  of  the  country.  It  also 
requires  mutual  forbearance,  and  an  interest 
in  undertaking  formal  long  term 
(  ommilments  towards  the  foreigner,  binding 
as  against  internal  legislative  and 
administrative  freedom.  The  outward  limits 
of  any  treaty  to  which  the  Lnited  States 
subscribes  are  accordingly  set  by  the  extent 
of  the  rights  it  is  willing  to  accord  in  face  of 
its  own  state  and  federal  legislation. -"^ 

"It  is  also  important  to  note  that 
Article  XXIV,  paragraph  1  of  the  Korea 
Treaty  states:  "Each  Party  shall  accord 
sympathetic  consideration  to,  and  shall 
afford  adequate  opportunity  for 
consultation  regarding,  such 
representations  as  the  other  Party  may 
make  with  respect  to  any  matter 
affecting  the  operation  of  the  present 
Treaty."  The  Korean  Government  has 
indicated  strong  interest  in  this  issue; 
consultation  with  the  co-signatory  of  the 
Korea  Treaty  is  implicitly  mandated  by 
the  AFA  in  determining  the  appropriate 
interpretation  of  the  Korea  Treaty  and 
its  conflict  with  the  AFA. 

"Marad  should  therefore  grant  the 
accompanying  petition  pursuant  to 
Section  213(g)  of  the  American  Fisheries 
Act  and  46  CFR  356.53  promulgated 
thereunder,  and  rule  that: 

"(l)  Arctic  Storm,  Inc..  Sea  Storm 
Fisheries.  Inc.  and  Sea  Storm,  LP  are 
exempt  from  the  requirements  of  46 
U.S.C.  12102(c)  and  may  maintain  their 
respective  ownership  agreements  with 
Oyang  with  respect  to  the  ARCTIC 
StORM  and  the  SEA  STORM:  and'" 

(2)  The  existing  management 
contracts  of  Arctic  Storm.  Inc.  for  the 
ARCTIC  FJORD  and  the  NEAHKAHNIE 
are  protected  under  the  American 
Fisheries  Act.-»«" 


*'  Armstrong  \    United  States.  364  U.S.  40.  49 
11960) 

■*••  Fur  example.  Paragraph  6  of  Article  XIX 
likewise  reserves  exclusive  rights  and  privileges  to 
each  signatory's  own  vessels  with  respect  to 
national  fisheries. 


*''  Walker.  Modern  Treaties  of  Fnendship. 
Commerce  and  Xavigation.  supra  at  824. 

■•'■The  NatKinal  Marine  Fisheries  Service  has 
issued  an  opinion  permitting  the  vessels  SE.^ 
.STORM  and  the  NEAHKAHNIE  to  lease  their 
harvest  quota  shares  under  the  co-op  arrangement 
to  the  ARCmC  STORM  and  the  ARCTIC  FIORD 
Both  the  SEA  STORM  and  NE.AHK.^HNIE  are 
explicitly  named  in  the  .\E^  as  catcher  ves.sels 
delivering  to  catcher/processors  eligible  to 
participate  in  a  fishery  cooperative  Section  208(b). 
The  .\F.'\  also  directs  Marad  to  minimize 
disruptions  "to  the  commercial  fishing  industry 
*    '    •  and  to  the  opportunity  to  form  fishery 
cooperatives."  Section  2a3(b).  Thus,  it  is  clear  that 
Congress  intended  that  such  existing  contractual 
relationships — between  named  catcher  vessels  and 
catcher  processors  otherwise  permitted  in  the 
fishery— should  not  be  disrupted  .^n  inconsistencv 
finding  under  Section  213(g)  with  respect  to  Arctic 
Storm.  Inc  .  Sea  Storm  Fisheries.  Inc..  Sea  Storm. 
LP.  and  Oyang.  therefore  permits  the  continuation 
of  the  existing  contractual  arrangements  between 
the  SEA  STORM  and  the  NEAHKHANIE  and  the 
catcher  processors  with  which  they  contract." 


This  concludes  the  analysis  submitted 
by  Petitioner  for  consideration. 

By  Order  of  the  Maritime  Administrator. 

Dated:  December  19.  2000. 
Murray  A.  Bloom, 

.^rti^g  Secretary:  Maritime  Administration. 
(FR  Doc.  00-32853  Filed  12-22-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  RSPA-98-4957;  Notice  25] 

Notice  of  Extension  of  Existing 
Information  Collection 

AGENCY:  Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  Request  for  public  comments. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  this  notice 
announces  that  the  Research  and 
Special  Programs  Administration 
(RSPA)  is  publishing  this  notice  seeking 
public  comments  on  a  proposed  renewal 
of  an  information  collection  for 
Incorporation  by  Reference  of  Industry 
Standard  on  Leak  Detection.  This 
information  collection  requires  that 
hazardous  pipeline  operators  who  have 
leak  detection  systems  must  maintain 
records  of  these  systems. 
DATES:  Comments  on  this  notice  must  be 
received  February  26,  2001. 
ADDRESSES:  Comments  should  identify 
the  docket  number  of  this  notice,  RSPA- 
98-4957,  and  be  mailed  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Plaza  401,  400  Seventh 
Street  SW,  Washington,  DC  20590-0001. 
If  you  wish  to  receive  confirmation  of 
receipt  of  your  comments,  you  must 
include  a  stamped,  self-addressed 
postcard.  The  Dockets  facility  is  open 
from  9:00  a.m.  to  5:00  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays.  In  addition,  the  public  may 
also  submit  or  review  comments  by 
accessing  the  Docket  Management 
System's  home  page  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Fell,  Offico  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW 
Washington.  DC  20590,  (202)  366-6205 
or  by  electronic  mail  at 
marvin.fell@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Incorporation  by  Reference  of  Industry 
Standard  on  Leak  detection. 
OMB  Number;  2137-0598. 


Type  of  Request:  Extension  of  an 
existing  information  collection. 

Abstmct:  Pipeline  safety  regulations 
do  not  require  hazardous  liquid  pipeline 
operators  to  have  computer-based  leak 
detection  systems.  However,  if  these 
operators  choose  to  voluntarilv  acquire 
such  software-based  leak  detection 
systems  they  must  adhere  to  the 
American  Petroleum  Institute  API  1130 
in  operating,  maintaining  and  testing 
their  existing  software-based  leak 
detection  systems.  The  testing 
information  of  these  systems  must  be 
maintained  by  hazardous  liquid 
pipeline  operators. 

Respondents:  Hazardous  liquid 
pipeline  operators  that  use 
computational  monitoring  systems 
(CPM's)  for  leak  detection. 

Estimate  of  Burden:  2  hours  per 
operator. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Burden:  100  hours. 

Estimated  Number  of  Respondents. 
50. 

Copies  of  this  information  collection 
can  be  reviewed  at  the  Dockets  Facility. 
Plaza  401,  U.S.  Department  of 
Transportation.  400  Seventh  Street,  SW, 
Washington,  DC  20590  from  9:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday 
except  Federal  holidays.  They  also  can 
be  viewed  over  the  Internet  at  http:// 
dms.dot.gov. 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Issued  in  Washington.  DC  on  December  19. 
20C0. 

Richard  D.  Huriaux, 

Manager.  Regulations.  Office  of  Pipeline 
Safety. 

(FR  Doc.  00-32855  Filed  12-22-00:  8:45  am] 

BILUNG  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Ex  Parte  No.  290  (Sub  No.  5)  (2001- 
1)1 

Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Surface  Transportation  Board. 

ACTION:  Approval  of  rail  cost  adjustment 
factor. 


SUMMARY:  The  Board  has  approved  the 
first  quarter  2001  rail  cost  adjustment 
factor  (RCAF)  and  cost  index  filed  by 
the  Association  of  American  Railroads. 
The  first  quarter  2001  RCAF 
(Unadjusted)  is  1.085.  The  first  quarter 
2001  RCAF  (Adjusted)  is  0.597.  The  first 
quarter  2001  RCAF-5  is  0.574. 
EFFECTIVE  DATE:  January  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  H 
Jeff  Warren,  (202)  565-1533.  TDD  for 
the  hearing  impaired:  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DA»  TO«  DA 
OFFICE  SOLUTIONS,  Room  405.  1925 
K  Street.  NW,  Washington,  DC  20423- 
0001,  telephone  (202)  466-5530. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  1-800- 
877-8339) 

This  action  will  not  significantlv 
affect  either  the  quality  of  the  human 
environment  or  energy  conser\'ation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  Decembt^r  19.  2000. 

By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Burkes,  and  Commissioner 
Clyburn. 

Vernon  A.  Williams. 

Secretary. 

[FR  Doc.  00-32837  Filed  12-22-00:  8:45  am] 

BILUNG  CODE  491S-0(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33974] 

Tulsa-Sapulpa  Union  Railway 
Company,  L.L.C.— Acquisition  and 
Operation  Exemptior>— Union  Pacific 
Railroad  Company 

Tulsa-Sapulpa  Union  Railway 
Company,  L.L.C..  a  limited  liability 
company  and  Class  III  rail  carrier,  has 
filed  a  verified  notice  of  exemption 


81572 
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under  49  CFR  1150.41  to  lease  and 
operate  a  line  of  railroad  owned  by 
Union  Pacific  Railroad  Companv  Thf 
line,  known  as  the  lenks  Industrial  Lead 
and  also  referred  to  as  the  Midland 
Valley  Branch,  runs  south  and 
southeasterly  between  Tulsa,  OK. 
milepost  149.29.  and  Jenks,  OK. 
milepost  136.40.  a  distance  of 
approximately  12.68  miles. 

The  parties  report  that  they  intend  to 
close  the  transaction  on  the  later  of  the 
effective  date  of  the  exemption  or 
Ianuar\-  1.  2001  The  earliest  the 
transaction  can  be  consummated  is 
December  21.  2000  (7  days  after  the 
exemptum  was  filed). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  mav  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33974.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretar\-.  Case  Control  Unit.  1925 
K  Street.  N.\\\.  Washington.  DC  20423- 
0001    In  addition,  a  copy  of  each 
pleading  must  be  served  on  Byron  D 
Olson.  Esq..  Felhaber.  Larson.  Fenlon  & 
Vogt.  P.A  .  601  Second  Avenue  South, 
Suite  4200.  Minneapolis.  MN  55402. 

Board  decisions  and  notices  are 
available  on  our  website  at 
•WWW  STB  DOT  GOV '• 

Uei  ided:  [December  19.  2000. 

By  the  Board.  David  M   Konsrhnik. 

DifBCtor.  Office  of  Proc  uedings 
Vernon  A.  Williams. 
Sfcri'tary . 
[PR  Doc.  00-32838  Filed  12-22-00;  8:45  ami 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  Veterans  Affairs 

(VA). 

ACTION:  Amendment  of  system  of 

records  notice  "veteran's  spouse  or 

dependent  civilian  health  and  medical 

care  records-VA" 


SUMMARY:  As  required  by  the  Privacy 
Act  of  1974.  5  use.  552a(e).  notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  amending  the 
system  of  records  currently  known  as 
"Veteran's  Spouse  or  Dependent 
Civilian  Health  and  Medical  Care 


Records-VA  (54VA136)"  as  set  forth  in 
the  Federal  Register  88  FR  14242  (6/24/ 
88)  VA  is  amending  the  system  by 
revising  the  paragraphs  for  System 
Name;  System  Location;  Categories  of 
individuals  covered  by  the  system: 
(Categories  of  records  in  the  system; 
Routine  uses  or  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses;  Policies 
and  practices  for  storing,  retrieving, 
accessing,  retaining  and  disposing  of 
records  in  the  system;  the  location  of  the 
records  and  revising  routine  use 
statements;  Safeguards;  System 
manager(s)  and  address;  Notification 
procedure;  Record  access  procedures; 
Record  source  categories.  VA  is 
republishing  the  system  notice  in  its 
entiretv  at  this  time. 
DATES:  Comments  on  the  amendment  of 
thi.->  system  of  records  must  be  received 
no  later  than  lanuarv'  25.  2001    If  no 
public  comment  is  received,  the  new 
system  will  become  effective  January  25. 
2001. 

ADDRESSES:  Written  comments 
(  uncerning  the  proposed  new  system  of 
records  may  be  submitted  to  the  Office 
of  Regulations  Management  (02D). 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue  NW..  Washington.  DC 
20420.  Comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management.  Room  1158.  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays), 

FOR  FURTHER  INFORMATION  CONTACT: 
\'\\.\  Pnvacx  Ac;l  Officer.  Department  of 
Veterans  Affairs.  810  Vermont  .\venue. 
N\V..  Washington.  DC  20420.  telephone 
(727) 320-1839. 

SUPPLEMENTARY  INFORMATION:  The  name 
and  number  of  the  system  is  changed 
from  "Veteran's  Spouse  or  Dependent 
Civilian  Health  and  Medical  Care 
Rec()rds-\'.-\  "  (54VA13B)  to  "Health 
Administration  Center  Civilian  Health 
and  Medical  program  Records-VA  " 
(54VA17)  to  reflect  organizational 
changes  The  svstem  location  has  been 
amended  to  reflect  the  current  address 
of  the  Health  Administration  Center  in 
this  svstem.  The  Authority  Section  has 
been  amended  to  reflect  the  current 
legal  authority  to  maintain  these 
records.  Wording  has  been  revised  in 
this  system  to  reflect  that  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  .Services  (CHAMPUS)  has 
been  renamed  bv  the  Department  of 
Defense  as  TRICARE.  The  categories  of 
individuals  covered  by  the  system  has 
been  amended  to  include  the  health  care 
providers  who  treat  tCHAMPVA 
beneficiaries.  The  categories  of  records 


in  the  system  has  been  amended  to 
include  other  health  insurance 
information  collected  and  the  type  of 
medical  services  provided  in  order  to 
process  claims  for  pavment. 

Title  38,  United  States  Code,  section 
1713  requires  VA  to  administer  health 
care  benefits  for  the  dependents  of 
certain  veterans.  This  program  is  known 
as  the  Civilian  Health  and  Medical 
Program  of  the  Department  of  Veterans 
Affairs  (CHAMPVA).  VHA  established 
the  CHAMPVA  Center  in  1988  as  the 
organization  responsible  for 
management  of  the  CHAMPVA  program. 
The  CHAMPVA  Center  was  recently 
renamed  the  Health  Administration 
Center  (HAC).  The  HAC  administers  all 
activities  of  the  CHAMPVA  program, 
including  claims  processing  and  an 
automated  call  center.  In  the  process  of 
daily  activities.  HAC  is  required  to 
obtain  and  disclose  certain  information 
to  make  determinations  of  eligibility, 
issue  authorization  for  medical  services 
and  provide  payment  and  benefit  data. 
This  information  is  disclosed  to  health 
care  providers,  trading  partners  and 
contractors.  CHAMPVA  sponsors, 
beneficiaries  and  their  representatives. 

The  following  terms  used  in  this 
System  of  Records  are  defined  as 
follows: 

•  Trading  Partners  and  Contractors — 
A  trading  partner  or  contractor  is  a  third 
party  organization  that  submits  claims 
to  CHAMPVA  for  payment 
consideration  under  either  a  formal 
Memorandum  of  Understanding  or 
contractual  agreement  with  HAC. 

•  CHAMPVA  Sponsors.  Beneficiaries 
and  their  Representatives — A 
CHAMPVA  sponsor  is  the  veteran 
whose  dependents  are  eligible  for 
CHAMPVA  benefits.  A  CHAMPVA 
beneficiarv"  refers  to  the  eligible  children 
and  spouse  of  a  CHAMPVA  sponsor.  A 
representative  is  an  individual 
designated  by  a  CHAMPVA  beneficiarv" 
to  act  in  their  behalf  or  in  the  case  of 

a  minor,  his  or  her  parent  or  guardian. 
Several  routine  use  disclosures  have 
been  amended,  as  described  below,  to 
enable  efficient  administration  of  the 
program  and  granting  of  medical 
benefits  to  eligible  beneficiaries. 

•  Routine  use  one  (1)  has  been 
revised  and  amended  to  enable 
disclosure  of  claimant  information  in 
this  system  of  records  to  health  care 
providers,  trading  partners,  contractors, 
and  CHAMPVA  beneficiaries  contacting 
the  HAC.  Generally,  the  purpose  of 
these  contacts  is  to  verify  eligibility  for 
benefits,  obtain  benefit  information, 
obtain  benefit  assistance,  resolve  claim 
issues,  verify'  payment  for  services, 
obtain  authorization  for  medical 


services,  and  obtain  financial  and 
billing  information  for  accounting 
purposes. 

•  Routine  use  23  has  been  added  to 
enable  the  exchange  of  certain 
information  in  this  system  of  records  to 
validate  CHAMPVA  beneficiary  social 
security  numbers  and  Medicare 
eligibility.  Medicare  information  is 
required  by  Statute  to  determine 
beneficiary  eligibility  for  CHAMPVA 
benefit.  In  order  to  obtain  Medicare 
information,  the  beneficiary's  social 
security  niunber  must  be  valid. 

•  Federal  regulation  (38  CFR  part  17, 
§§  17.270  through  17.278)  requires 
health  care  providers  who  deliver 
medical  services  to  CHAMPVA 
beneficiaries  to  accept  the  CHAMPVA 
determined  allowable  reimbursement 
rate  as  payment  in  full  for  rendered 
services.  Since  implementation  of  this 
regulation  on  October  9,  1998,  some 
health  care  providers  have  elected  not  to 
provide  medical  services  to  CHAMPVA 
beneficiaries.  Thus,  routine  use  24  has 
been  added  to  enable  VA  to  disclose  the 
name  and  address  of  health  care 
providers  who  provide  medical  services 
to  CHAMPVA  beneficiaries. 

•  Routine  uses  11  and  12  have  been 
revised  to  eliminate  disclosure  of 
information  in  this  system  as  a  result  of 
Federal,  State  and  municipal  subpoenas. 

The  paragraph  "Policies  and  Practices 
for  Storing,  Retrieving,  Accessing, 
Retaining  and  Disposing  of  Records" 
has  been  amended  to  reflect  that  some 
paper  documents  and  those  received 
electronically  are  maintained 
electronically.  The  wording  in  the 
paragraph  "Safeguards"  has  been 
revised  to  reflect  current  practices.  The 
paragraph  "Retention  and  Disposal"  has 
been  amended  to  reflect  that  those  paper 
documents  that  are  scanned  onto  optical 
disk  for  electronic  storage  are  destroyed 
after  scanning. 

The  purpose  of  this  system  of  records 
is  to  establish  and  monitor  eligibility 
and  process  medical  claims  for  payment 
for  certain  beneficiaries  of  eligible 
veterans.  Information  submitted  by 
health  care  providers  that  is  included  in 
this  System  of  Records  is  used  to 
process  claims  and  may  be  used  as  a 
provider  referral  source  to  CHAMPVA 
beneficiaries. 

The  notice  of  intent  to  publish  and  an 
advance  copy  of  the  system  notice  have 
been  sent  to  the  appropriate 
Congressional  committees  and  to  the 
Director  of  the  Office  of  Management 
and  Budget  (0MB)  as  required  by  5 
U.S.C.  522a(r)  (Privacy  Act)  and 
guidelines  issued  by  0MB  (61  FR  6428), 
February  20, 1996. 


Approved:  December  12,  2000. 
Hershel  W.  Gober, 

Acting  Secretary  of  Veterans  Affairs. 

54VA17 
SYSTEM  NAME: 

Health  Administration  Center  Civilian 
Health  and  Medical  Program  Records- 
VA. 

SYSTEM  LOCATKM: 

Records  are  maintained  at  the  Health 
Administration  Center,  300  South 
Jackson  Street,  Denver,  Colorado  80209. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

1.  Individuals  who  seek  health  care 
under  Tide  38,  United  States  Code, 
section  1713,  including: 

a.  The  spouse  or  child  of  a  veteran 
who  has  a  total  disability,  permanent  in 
natxu-e,  resulting  from  a  service- 
connected  disability; 

b.  The  surviving  spouse  or  child  of  a 
veteran  who  died  as  a  result  of  a  service- 
cormected  disability  or  who  at  the  time 
of  death  had  a  total  disability, 
permanent  in  nature,  resulting  fi-om  a 
service-coimected  disability; 

c.  The  surviving  spouse  or  child  of  a 
person  who  died  in  the  active  military, 
naval,  or  air  service  in  the  line  of  duty 
and  not  due  to  such  person's  own 
misconduct;  and  who  are  not  eligible  for 
medical  care  under  TRICARE  or 
Medicare. 

2.  The  veteran  sponsor  of  the  spouse 
or  child. 

3.  Health  care  providers  treating 
individuals  who  receive  care  under 
Tide  38,  United  States  Code,  section 
1713. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  in  the  system 
include  medical  benefit  application  and 
eligibility  information  concerning  the 
spouse  and/or  dependent(s)  and  the 
veteran  sponsor,  other  health  insurance 
information  correspondence  concerning 
individuals  and  documents  pertaining 
to  claims  for  medical  services, 
information  related  to  claims  processing 
and  third  party  liability  recovery  actions 
taken  by  VA  and/or  TRICARE.  The 
record  may  include  the  name,  address 
and  other  identifying  information 
concerning  health  care  providers, 
services  provided,  amounts  claimed  and 
paid  for  health  care  services,  medical 
records,  and  treatment  and  payment 
dates.  Additional  information  may 
include  veteran,  spouse  and/or 
dependent  identifying  information  (e.g., 
name,  address,  social  security  number, 
VA  claims  file  number,  date  of  birth), 
and  military  service  information 
concerning  the  veteran  sponsor  (e.g,. 


dates,  branch  and  character  of  service, 
medical  information). 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SVSTEM: 

Title  38,  United  States  Code.  Chapter 
5,  section  501(a)  and  501(b),  and 
Chapter  17,  section  1713. 

purpose: 

Records  may  be  used  for  purposes  of 
establishing  and  monitoring  eligibility 
to  receive  CHAMPVA  benefits:  and 
process  medical  claims  for  payment  for 
eligible  beneficiaries  of  certain  veterans. 

routine  uses  of  records  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Eligibility  and  claim  information 
from  this  system  of  records  may  be 
disclosed  as  a  useful  purpose  in 
response  to  an  inquiry  made  by  the 
claimant,  claimant's  gueirdian.  health 
care  provider  or  trading  partner  or 
contractor.  Purposes  of  these  disclosures 
are  to  assist  the  provider  or  claimant  in 
obtaining  reimbursement  for  claimed 
medical  services,  facilitate  billing 
processes,  to  verify  beneficiary' 
eligibility  for  requested  services  and  to 
provide  payment  information  regarding 
claimed  services.  Eligibility  or 
entitlement  information  disclosed  may 
include  the  name,  CHAMPVA 
authorization  number  (social  security 
number),  effective  dates  of  eligibility, 
the  reasons  for  any  period  of 
ineligibility  and  other  health  insurance 
information  of  the  named  individual. 
Claim  information  disclosed  mav 
include  payment  information  such  as 
payment  identification  number,  date  of 
payment,  date  of  service,  amount  billed, 
amount  paid,  name  and  address  of 
payee  or  reasons  for  non-payment. 

2.  Transfer  of  statistical  and  other  data 
to  Federal,  State,  and  local  government 
agencies  and  national  health 
organizations  to  assist  in  the 
development  of  programs  that  will  be 
beneficial  to  health  care  recipients,  to 
protect  their  rights  under  the  law,  and 

to  assure  that  they  are  receiving  all 
health  benefits  to  which  they  are 
entitled. 

3.  In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particidar  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
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violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

4  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal 
agency,  in  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  bv  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter 

5.  A  record  from  this  system  of 
records  may  be  disclosed  as  a  'routine 
use"  to  a  Federal.  State  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  information,  such  as  current 
Ucenses.  if  necessar\'  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  health,  educational  or 
welfare  benefit. 

6.  Relevant  information  from  this 
system  of  records,  including  the  nature 
and  amount  of  a  financial  obligation, 
may  be  disclosed  as  a  routine  use.  in 
order  to  assist  V'A  in  the  collection  of 
unpaid  financial  obligations  owed  to  the 
VA,  to  a  debtor's  employing  agency  or 
commanding  officer  so  that  the  debtor- 
employee  may  be  counseled  by  his  or 
her  Federal  employer  or  commanding 
officer.  This  purpose  is  consistent  with 
5  U.S.C.  5514,  4  CFR  102.5,  and  section 
206  of  Executive  Order  11222  of  May  8. 
1965  (30  FR6469). 

7.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

8.  Disclosure  may  be  made  to  National 
Archives  and  Records  Administration 
(NARA).  General  Services 
Administration  (GSA)  in  records 
management  inspections  conducted 
under  authority  of  44  United  States 
Code. 

9.  .\nv  relevant  information  in  this 
system  of  records  may  be  disclosed  to 
attorneys,  insurance  companies, 
employers,  and  to  courts,  boards,  or 
commissions:  such  disclosures  may  be 
made  only  to  the  extent  necessary-  to  aid 
VA  in  preparation,  presentation,  and 
prosecution  of  claims  authorized  under 
Federal.  State,  or  local  laws,  and 
regulations  promulgated  thereunder. 

10.  Any  information  in  this  system  of 
records  may  be  disclosed  to  the  United 
States  Department  of  [ustice  or  United 
States  Attorneys  in  order  for  the 
foregoing  parties  to  prosecute  or  defend 


litigation  involving  or  pertaining  to  the 
United  States 

1 1  Any  information  in  this  system  of 
records  may  be  disclosed  to  a  Federal 
grand  jury,  a  Federal  court  or  a  party  in 
litigation,  or  a  Federal  agency  or  party 
to  an  administrative  proceeding  being 
conducted  by  a  Federal  agency,  in  order 
for  VA  to  respond  to  and  comply  with 
the  issuance  of  a  Federal  court  order. 

12  Any  information  in  this  system  of 
records  may  be  disclosed  to  a  State  or 
municipal  grand  jury-,  a  State  or 
municipal  court  or  a  party  in  litigation, 
or  to  a  State  or  municipal  administrative 
agency  functioning  in  a  quasi-judicial 
capacity  or  a  party  to  a  proceeding  being 
conducted  by  such  agency,  in  order  for 
VA  to  respond  to  and  comply  with 
issuance  of  a  State  court  order;  provided 
that  any  disclosure  of  claimant 
information  made  under  this  routine  use 
must  comply  with  the  provisions  of  38 
CFR  1  511.  " 

13.  Any  information  concerning  the 
claimant's  indebtedness  to  the  United 
States  by  virtue  of  a  person's 
participation  in  a  benefits  program 
administered  by  VA,  including  personal 
information  obtained  from  other  Federal 
agencies  through  computer  matching 
programs,  may  be  disclosed  to  any  third 
party,  except  consumer  reporting 
agencies,  in  connection  with  any 
proceeding  for  the  collection  of  any 
amount  owed  to  the  United  States. 
Purposes  of  these  disclosures  may  be  to 
assist  VA  in  collection  of  costs  of 
services  provided  individuals  not 
entitled  to  such  services  and  to  initiate 
legal  actions  for  prosecuting  individuals 
who  willfully  or  fraudulently  obtain 
Title  38  benefits  without  entitlement. 
This  disclosure  is  consistent  with  38 
U.S.C.  5701(b)(6). 

14.  Any  relevant  information  from 
this  system  of  records  may  be  disclosed 
to  TRICARE.  Department  of  Defense  and 
the  Defense  Eligibility  Enrollment 
Reporting  System  (DEERS)  to  the  extent 
necessary  to  determine  eligibility  for 
CHAMPVA  or  TRICARE  benefits,  to 
develop  and  process  CHAMPVA  or 
TRICARE  claims,  and  to  develop  cost 
recovery-  actions  for  claims  involving 
individuals  not  eligible  for  the  services 
or  claims  involving  potential  third  party 
liability. 

15.  The  name  and  address  of  a  veteran 
or  dependent,  and  other  information  as 
is  reasonably  necessary  to  identify  such 
individual,  may  be  disclosed  to  a 
consumer  reporting  agency  for  the 
purpose  of  locating  the  individual  or 
obtaining  a  consumer  report  to 
determine  the  ability  of  the  individual 
to  repay  an  indebtedness  to  the  United 
States  by  virtue  of  the  individual's 
participation  in  a  benefits  program 


administered  bv  VA,  provided  that  the 
requirements  of  38  U.S.C.  5701(g)(2) 
have  been  met. 

16.  the  name  and  address  of  a  veteran 
or  dependent,  and  other  information  as 
is  reasonably  necessary  to  identify  such 
individual,  including  personal 
information  obtained  from  other  Federal 
agencies  through  computer  matching 
programs,  and  any  information 
concerning  the  individual's 
indebtedness  to  the  United  States  by 
virtue  of  the  individual's  participation 
in  a  benefits  program  administered  by 
VA,  may  be  disclosed  to  a  consumer 
reporting  agency  for  purposes  of 
assisting  in  the  collection  of  such 
indebtedness,  provided  that  the 
requirements  of  38  U.S.C.  5701(g)(4) 
have  been  met. 

17.  In  response  to  an  inquiry  about  a 
named  individual  from  a  member  of  the 
general  public,  disclosure  of 
information  may  be  made  from  this 
system  of  records  to  report  the  amount 
of  VA  monetary  benefits  being  received 
by  the  individual.  This  disclosure  is 
consistent  with  38  U.S.C.  5701(c)(1). 

18.  The  name  and  address  of  a  veteran 
or  dependent  may  be  disclosed  to 
another  Federal  agency  or  to  a 
contractor  of  that  agency,  at  the  wTitten 
request  of  the  head  of  that  agency  or 
designee  of  the  head  of  that  agency  for 
the  purpose  of  conducting  government 
research  necessary  to  accomplish  a 
statutory  purpose  of  that  agency. 

19.  Any  information  in  this  system  of 
records  relevant  to  a  claim  of  a  veteran 
or  dependent,  such  as  the  name, 
address,  the  basis  and  nature  of  a  claim, 
amount  of  benefit  payment  information, 
medical  information  and  military 
service  and  active  duty  separation 
information  may  be  disclosed  at  the 
request  of  the  claimant  to  accredited 
service  organizations,  VA-approved 
claim  agents  and  attorneys  acting  under 
a  declaration  of  representation  so  that 
these  individuals  can  aid  claimants  in 
the  preparation,  presentation  and 
prosecution  of  claims  under  the  laws 
administered  by  VA.  The  name  and 
address  of  a  claimant  will  not,  however, 
be  disclosed  to  these  individuals  under 
this  routine  use  if  the  claimant  has  not 
requested  the  assistance  of  an  accredited 
service  organization,  claims  agent  or  an 
attorney. 

20.  Any  information  in  this  system 
including  medical  information,  the  basis 
and  nature  of  claim,  the  amount  of 
benefits  and  personal  information  may 
be  disclosed  to  a  VA  Federal  fiduciary 
or  a  guardian  ad  litem  in  relation  to  his 
or  her  representation  of  a  claimant  only 
to  the  extent  necessary  to  fulfill  the 
duties  of  the  VA  Federal  fiduciary  or  the 
guardian  ad  litem. 


21.  The  individual's  name,  address, 
social  security  number  and  the  amoimt 
(excluding  interest)  of  any  indebtedness 
which  is  waived  under  38  U.S.C.  3102, 
compromised  under  4  CFR  Part  103, 
otherwise  forgiven,  or  for  which  the 
applicable  statute  of  limitations  for 
enforcing  collection  has  expired,  may  be 
disclosed  to  the  Treasury  Department, 
Internal  Revenue  Service,  as  a  report  of 
income  under  26  U.S.C.  61(a)(12). 

2 2. The  name  of  a  veteran  or 
dependent,  other  information  as  i5 
reasonably  necessary  to  identify  such 
individual,  and  any  other  information 
concerning  the  individual's 
indebtedness  by  virtue  of  a  person's 
participation  in  a  benefits  program 
administered  by  VA,  may  be  disclosed 
to  the  Treasury  Department,  Internal 
Revenue  Service,  for  the  collection  of 
Title  38.  U.S.C.  benefit  overpayments, 
overdue  indebtedness,  and/or  costs  of 
services  provided  to  an  individual  not 
entitled  to  such  services,  by  the 
withhol3ing  of  all  or  a  portion  of  the 
person's  Federal  income  tax  refund. 

23.  The  name,  date  of  birth  and  social 
security  niunber  of  a  veteran,  spouse  or 
dependent,  and  other  identifying 
information  as  is  reasonably  necessary 
may  be  disclosed  to  Social  Security 
Administration  and  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services,  for  the 
purpose  of  validating  social  security 
numbers  and  Medicare  information. 

24.  The  name  and  address  of  any 
health  care  provider  in  this  system  of 
records  who  has  received  pa)rment  for 
claimed  services  in  behalf  of  a 
CHAMPVA  beneficiary  may  be 
disclosed  in  response  to  an  inquiry  from 
a  member  of  the  general  public. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  electronically,  in 
paper  folders,  magnetic  discs,  and 
magnetic  tape.  Paper  documents  may  be 
scanned/digitized  and  stored  for 
viewing  electronically. 


retrievabiuty: 

Paper  records  are  retrieved  by  name 
or  VA  claims  file  number  or  social 
security  number  of  the  veteran  sponsor. 
Computer  records  are  retrieved  by  name 
or  social  security  number  of  the  veteran 
sponsor,  spouse,  and/or  dependent,  or 
VA  claims  file  number  of  the  veteran 
sponsor. 

SAFEGUARDS: 

Working  spaces  and  record  storage 
areas  at  HAC  are  seciu"ed  during  all 
business  and  non-business  hours.  All 
entrance  doors  require  an  electronic 
passcard  for  entry.  The  HAC  Security 
Officer  issues  electronic  passcards.  HAC 
staff  control  visitor  entry  by  door  release 
and  escort.  The  building  is  equipped 
with  an  intrusion  alarm  system 
monitored  by  HAC  security  staff  during 
business  hours  and  by  a  security  service 
vendor  during  non-business  hours. 
Records  are  stored  in  an  electronic 
controlled  storage  filing  area.  Records  in 
work  areas  are  stored  in  locked  file 
cabinets  or  locked  rooms.  Access  to 
record  storage  areas  is  restricted  to  VA 
employees  on  a  "need-to-know"  basis. 
Access  to  the  computer  room  is 
generally  limited  by  appropriate  locking 
devices  and  restricted  to  authorized  VA 
employees  and  vendor  personnel.  ADP 
peripheral  devices  are  generally  placed 
in  secure  areas  or  are  otherwise 
protected.  Authorized  VA  employees 
may  access  information  in  the  computer 
system  by  a  series  of  individually 
unique  passwords/codes. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  record  disposition 
authority  approved  by  the  Archivist  of 
the  United  States.  Paper  records  that  are 
scaimed/digitized  for  viewing 
electronically  are  destroyed  after  they 
have  been  scaimed  onto  optical  disks. 

SYSTEM  MANAGER(6)  AND  ADDRESS: 

Chief  Financial  Officer  (17), 
Department  of  Veterans  Affairs, 
Veterans  Health  Administration,  VA 


Central  Office,  810  Vermont  Avenue. 
NW,  Washington,  DC  20420. 

OFFICIAL  MAINTAINING  THE  SYSTEM: 

Director,  Department  of  Veterans 
<■  Affairs,  Health  Administration  Center. 
PO  Box  65020,  Denver,  CO  80206-9020. 

NOTIFICATION  PROCEDURE: 

Any  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  under  his  or 
her  name  or  other  personal  identifier,  or 
wants  to  determine  the  contents  of  such 
record,  should  submit  a  written  request 
to  Director,  VA  Health  Administration 
Center,  PO  Box  65020,  Denver,  Colorado 
80206-9020,  or  apply  in  person  to  the 
Director,  VA  Health  Administration 
Center,  300  South  Jackson  Street, 
Denver,  Colorado  80209.  Inquiries 
should  include  the  veteran  sponsor's 
full  name  and  social  security  and  VA 
claims  file  numbers,  and  the  spouse  or 
department's  name,  social  security 
number  and  return  address. 

RECORD  ACCESS  PROCEDURES: 

An  individual  who  seeks  access  to 
records  maintained  under  his  or  her 
name  in  this  system  may  vnite  or  visit 
the  Director,  VA  Health  Administration 
Center. 

CONTESTING  RECORD  PROCEDURES: 

(See  Record  Access  Procedures 
above.) 

RECORD  SOURCE  CATEGORIES: 

The  veteran  sponsor,  spouse  and/or 
dependent,  military  service 
departments,  private  medical  facilities 
and  health  care  professionals,  electronic 
trading  partners,  contractors. 
Department  of  Defense  poD),  TRICARE. 
DoD  Defense  Eligibility  Enrollment 
Reporting  System  PEERS),  other 
Federal  agencies,  VA  regional  offices. 
Veterans  Benefits  Administration 
automated  record  systems. 
[PR  Doc.  00-32876  Filed  12-22-00;  8:45  amj 
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Postal  Service 

Changes  in  Domestic  Rates.  Fees,  and 
Mail  ClassHicatlons 

agency:  Pi)stdl  St-Tvicf 
ACTION:  Notice  of  imf)K'mpntatinii  m 
changes  to  domestic  rate-.,  fees,  ami  the 
Domestic  Mail  Classification  ,S(  heiiule. 

SUMMARY:  This  notice  sets  forth  the 
changes  to  domestic  rates,  fees,  and  the 
Domestic  Mail  Classification  Schedule 
to  be  implemented  as  a  result  of  the 
Decision  of  the  Governors  of  the  I'luteii 
States  Postal  Service  on  the 
Recommended  Decision  of  the  Postal 
Rate  (Commission  on  Postal  Rate  and  Ff'e 
Changes,  Docket  No   R2000-1 
(December  4.  2000) 
EFFECTIVE  DATE:  lanuarv  7,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  [.  Foucheaux,  Ir  ,  (202)  268-2984 
SUPPLEMENTARY  INFORMATION:  On 
lanuarv  12.  2000,  pursuant  to  it> 
authoritv  under  39  U.S.C.  3621.  et  seq  . 
the  Postal  Service  filed  with  the  Postal 
Rate  Commission  (PRC)  a  Reque^t  for  a 
Recommended  Decision  on  Proposed 
Changes  in  Rates  of  Postage  and  Fees  tor 
Postal  Services  (Request),  The  PRC 


designated  the  filing  as  Docket  No. 
R20()()-l    On  November  13.  2000. 
pursuant  to  its  authoritv  under  39 
L.S  C.   3624.  the  PRC  issued  its 
Recommended  Decision  on  the  Postal 
ServK  e's  Request  to  the  Governors  of 
the  Postal  ServK  e. 

I'ursLiant  to  39  C  S.C   362,5.  the 
Governors  of  the  United  States  Postal 
Service  acted  on  the  PRCls 
recommendations  on  December  4,  2000, 
In  one  decision,  the  (Governors  rejected 
the  PRC's  recommendations  regarding 
Courtesy  Envelope  Mail.  Information- 
Based  Inidicia  Program  Mail,  a  flat-rate 
envelope  for  Priority  Mail,  and 
maxiinuin  weight  figures  for  Standard 
Mail  letters  and  breakpoint  figures  for 
Standard  Mail.  Decision  of  the 
Governors  of  the  United  States  Postal 
Service  on  the  Recorrwnended  Decision 
of  the  Postal  Rate  Commission  on 
Selected  Mail  CClassification  Matters. 
Docket  No,  R2000-1  (December  4. 
2000)   In  the  second  decision,  the 
tiovernors  acted  on  the  remainder  of  the 
PRCs  recommendations.  Decision  of  the 
Governors  of  the  United  States  Postal 
Servi(  e  on  the  Recommended  Decision 
of  the  Postal  Rate  Commission  on  Postal 
Rate  and  Fee  Changes,  Docket  No, 


R2000-1  (December  4.  2000).  The 
Governors  allowed  under  protest  all  of 
the  remaining  classification,  fee.  and 
rate  changes.  The  Governors  requested 
reconsideration  of  a  number  of  issues, 
including  revenue  requirement.  First- 
Class  Mail  costs.  Bound  Printed  Matter 
rates,  and  nonprofit  Standard  Mail  rates. 
The  attachments  to  the  Governors' 
Decision,  setting  forth  the  classification, 
fee.  and  rate  changes  ordered  into  effect 
by  the  Governors,  are  set  forth  below. 

In  accordance  with  the  Decision  of  the 
Governors  and  Resolution  No.  00-16  of 
the  Baord  of  Governors,  the  Postal 
Service  hereby  gives  notice  that  the 
classification,  fee,  and  rate  changes  set 
forth  below  will  become  effective  at 
12:01  a.m.  on  lanuan,'  7,  2001, 
Implementing  regulations  also  become 
effective  at  that  time,  as  noted  in  a 
separate  notice  in  the  Federal  Register. 

Attachment  A  to  the  Decision  of  the 
Governors  of  the  United  States  Postal 
Service  on  the  Recommended  Decision 
of  the  Postal  Rate  Commission  on  Postal 
Rate  and  Fee  Changes,  Docket  No. 
R20001-1 


(Dec  ember  4,  2000) 


Express  Mail  Schedules  121,  122  and  123 

[Dollars] 


Wetght  not  exceeding  ipouncjsi 


1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 


Schedule  121 

same  day 

airport 

service 


Schedule  122 

custom 

designed 


Schedule  123 

next  day  and 

second  day  PO 

to  PO 


9,25 
13.75 
13,75 
1665 
1945 
22,25 
25,05 
27,75 
28.95 

30  20 

31  40 
32,90 
3530 

36  55 

37  95 
39,15 
40,50  , 
41  85 

43  10 

44  40 
4575 
4700 
48  30 
4965 
50.90 
52,20 
53.50 
54  85 

56  10 

57  45 
58,75 
60  05 


Schedule  123 

next  day  and 

schedule  day 

PO  to 

addressee 


940 
13,90 
13  90 
16  80 
19  60 
22,40 
2520 
27  90 
2910 
30  35 
31,55 
33.05  I 
35.45 
36.70 
38.10 
39,30 
40,65 
42  00 
43.25 
44,55  1 
45,90 
47,20 
48,45 
49.85 
51,05 
52  40 
53,65 
55.00 
56.25 
57,60 
58,90 
60,20 


12,25 
16,00 
16,00 
1885 
21  70 
24,50 
27  30 

30  00 

31  20 
32,45 
33,65 
35,15 
37.55 
3925 
40,20 
41,40 
42  75 
44,10 
45,35 
46,65 
48,00 
49,25 
50,55 
51,90 
53  15 
54,45 
55,75 
57.05 
58,35 
59,65 
61,00 
62,25 
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Express  Mail  Schedules  121,  122  and  123— Continued 

[Dollars] 


Weight  not  exceeding  (pounds) 


Schedule  121 

same  day 

airport 

service 


Schedule  122 

custom 

designed 


Schedule  123 

next  day  and 

second  day  PO 

to  PO 


32 

33 
34 
35 
-36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

52  , 

53  , 

54  , 

55  . 

56  . 

57  , 

58  . 

59  . 

60  . 

61  . 

62  . 

63  . 

64  , 

65  . 

66  . 

67  . 

68  . 

69  . 

70  . 


61,35 
62.65 
63.95 
65.25 
66.55 
67,80 

69  35 

70  95 
72.55 
74  15 
75.75 
77.35 
78.95 
80.55 
81  85 
8325 
84  60 
85.90 
87.20 
88  60 
89,90 
91.30 
92,60 
93.90 
95  35 
96,60 
97,95 
99,45 

01  00 

02  70 
04,25 
05,85 
07,50 
09,10 
10,80 
1235 
1405 
15,60 
17.20 


61  50 

62  80 
64,10 
65,40 
66,70 
67.95 
69.30 
7060 
72.00 
73,60 
75.20 
76,80 
7840 
80  00 
81,55 
83,20 
8475 
86  05 
87,35 
88  80 
90  05 
91,45 
92  75 
94  10 
95.50 
9675 
98  10 
99.60 

101  15 

102  85 
104.40 
106,00 
107.70 
109,25 
110  95 
112.50 
114.20  , 
115.75  I 
117.35 


Schedules  121,  122  and  123  Notes: 

^The  applicable  2-pound  rate  is  ctiarged  for  matter  sent  in  a  'flat  rate'  envelope  provided  by  the  Postal  Service 

'Add  $10.25  tor  each  pickup  stop. 

3  Add  $10.25  for  each  Custom  Designed  delivery  stop. 

I  First-Class  Mail  Rate  Schedule  221— Letters  and  Sealed  Parcels 


Regular: 

Single  Piece:  First  Ounce 

Presort^  

Qualltied  Business  Reply  Mail 

Additional  Ounce^ 

Nonstandard  Surcharge: 

I       Single  Piece  

'       Presort  

Automation-Presort:  ^ 
Letters^ 

Basic  Presort* 

3-Diglt  Presorts  

5-Digit  Presort^  

Carrier  Route  Presort^ 

Flats:  8 

Basic  Presort^ 

3-Digit  Presort 'o 

5-Digit  Presort ^^  


Schedule  123 

next  day  and 

schedule  day 

PO  to 

addressee 


63  60 
64.85 
66.20 
67  45 
68.80 

70  30 

71  90 
7350 

75  10 

76  70 
7835 
79  90 

81  50 

82  90 

84  15 

85  60 

86  90 
88.20 

89  50 

90  95 

92  20 

93  60 

94  90 
9625 

97  65 

98  90 

100  30 

101  75 
103  30 

105  00 

106  60 

108  15 

109  85 
111  40 

113  10 

114  65 

116  35 

117  90 
11950 


Rate  icents) 


34.0 
32.0 
31.0 
21.0 

11.0 
5.0 


278 
26  7 
253 
24  3 

31  0 
295 
27.5 
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First-Class  Mail  Rate  Schedule  221 -Letters  and  Sealed  Parcels— Continued 

Rate  (cents) 

21.0 

Additional  Ounce-             

\Jr.nctanHarr(  "^iirrharnfi      

50 

''"'RateTpp'^s  ,0  ietter-size  Automat^on-Presort  categorv  ma,i  presorted  to  single  or  nnultiple  five-digit  ZIP  Code  destinations  specified  by  the 

as  mail  using  Mailing  Online  or  a  functionally  equivalent  service   pursuant  'o  section  981 
9 Rate  applies  to  flat-size  Automation-Presort  categoo/  mail  not  mailed  a   the  3-Digit  or  5-Digi   rate  Hpetinations  specified  bv  the 

'ORate  applies  to  tiat-size  Automat.on-Presort  catego.>  man  presorted  to  single  or  multiple  three-digit  ZIP  Code  destinations  specitiea  oy  me 

''°''R'al''Ipp:ies  to  flat-size  Automation-Presort  category  mail  presorted  to  single  or  multiple  five-digit  ZIP  Code  destinations  specified  by  the 
Postal  Service 

First-Class  Mail  Rate  Schedule  222— Cards 


Rate  (cents) 


Regular: 

Single  Piece    

Presort '  

Qualified  Business  Repiy  Mail 
Automation-Presort ',  - 

Basic  Presort  3  

3-D'git  Presort*  

5-Digii  Presort^  

Carrier  Route  Presort^  


200 
180 

170 

16.4 
158 
15  1 
140 


Schedule  222  Notes 


A  mSg  tee  0°  SI  25  00  must  be  pa^d  once  eacn  year  at  each  office  of  mailing  by  any  person  who  mails  other  than  Single  Piece  First-Class 
i^aii    Paumpnf  nt  the  fee  allows  the  mailer  to  mail  at  any  First-Class  rate  ^„„;(.„j  k,, 

Ratlsaoo  V  0  bulk  entered  mamngs  of  at  least  500  pieces  which  must  be  barcoded  and  meet  other  preparation  requirements  spec^  ed  by 
tne?ostai  Se^'ce  and  ?or1ne  Base  Presort  rate   to  documents  provided  for  entr>  as  mail  using  Mailing  Online  or  a  functionally  equivalent  serv- 

''^^3Ratplnr)iies  to  Automation-Presort  cateqorv  mail  not  mailed  at  3-Digit.  5-Digit.  or  Carrier  Route  rates  .u„  d^o^oi 

.Rati  fppiils  fo  Automaton-Presori  catego?;  mail  presorted  to  single  or  multiple  three-digit  ZIP  Code  destinations  as  specified  by  the  Postal 

^^■^^Ra^e  appi  es  -o  Au.omation-Pre.on  category  man  presorted  to  single  or  multiple  five-digit  ZIP  Code  destinations  as  specified  by  the  Postal 

^'Rate  applies  'o  Automat.on-Presort  categor,  'nan  piesorted  to  earner  routes  specified  by  the  Postal  Service 

First-Class  Mail  Schedule  223— Priority  Mail  Subclass 

[Dollars] 


Weight  not  exceeding  (pounds) 


1 
2 
3 

4 
5 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 


Zones 

L.1,2,3 


Zone  4 


Zone  5 


Zone  6 


Zone  7         Zone  8 


3  50 

3  50 

3  95 

395 

5  15 

5  15 

6  35 

6  35 

7  55 

7  55 

790 

810 

825 

865 

8  50 

920 

8  65 

975 

8  75 

1030 

9  00 

10  85 

9  25 

11  40 

9  60 

11  95 

9  95 

1250 

10  30 

13  05 

10  65 

13  60 

3  50 

350 

3.50 

350 

3  95 

3  95 

3.95 

395 

5  15 

5  15 

5  15 

5.15 

635 

6.35 

635 

635 

755 

755 

7.55 

755 

815 

825 

950 

1035 

8  75 

895 

10.45 

11  65 

935 

9.65 

11.40 

1295 

995 

10  35 

1235 

1425 

1055 

11.05 

13.30 

1555 

11  15 

11  75 

14.25 

1685 

11  75 

1245 

15.20 

18.15 

1235 

1315 

16  15 

1945 

12  95 

13.85 

17  10 

20.75 

13  55 

14.55 

18.05 

22  05 

14  15 

15.25 

1900 

2335 

First-Class  Mail  Schedule  223— Priority  Mail  Subcljvss— Continued 

[Dollai^] 


Weight  not  exceeding  (pounds) 


Zones 

L,1,2,3 


Zone  4 


Zone  5 


Zone  6 


Zone  7 


Zone  8 


17 
18 
19 
20 
21 
22 
23 
24 
25 
,  26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

42  , 

43  . 

44  . 

45  . 

46  . 

47  . 

48  . 

49  . 

50  . 

51  . 

52  . 

53  . 

54  . 

55  . 

56  . 

57  . 

58  . 

59  . 

60  . 

61  . 

62  . 

63  . 

64  . 

65  . 

66  . 

67  . 

68  . 

69  .. 

70  .. 


-1- 


11.00 

11.35 

11.70 

12.05 

12.40 

12.75 

13.10 

13.45 

13.80 

14.15 

14.50 

14.85 

15.20 

15.55 

15.90 

16.25 

16.60 

16.95 

17.30 

17.65 

18.00 

18.35 

18.70 

19.05 

19.40 

19.75 

20.10 

20.45 

20.80 

21.15 

21.50 

21.85 

22.20 

22.55 

22.90 

23.25 

23.60 

23.95 

24.30 

24.65 

25.00 

25.35 

25.70 

26.05  i 

26.40 

26.75 

27.10 

27.45 

27.80 

28.15 

28.50 

28.85 

29.20 

29.55 


14.15 

14.70 

15.25 

15.80 

16.35 

16.90 

17.45 

18.00 

18.55 

19.10 

19.65 

20.20 

20.75 

21.30 

21.85 

22.40 

22.95 

23.50 

24.05 

24.60 

25.15 

25.70 

26.25 

26.80 

27.35 

27.90 

28.45 

29.00 

29.55 

30.10 

30.65 

31.20 

31.75 

32.30 

32.85 

33.40 

33.95 

34.50 

35.05 

35.60 

36.15 

36.70 

37.25 

37.80 

38.35 

38.90 

39.45 

40.00 

40.55 

41.10 

41.65 

42.20 

42.75 

43.30 


14.75 

15.35 

15.95 

16.55 

17  15 

17.75 

18.35 

18.95 

19.55 

20.15 

20.75 

21.35 

21.95 

22.55 

23.15 

23.75 

24.35 

24.95 

25.55 

26.15 

26.75 

27.35 

27.95 

28.55 

29.15 

29.75 

30.35 

30.95 

31.55 

32.15 

32.75 

33.35 

33.95 

34.55 

35.15 

35.75 

36.35 

36.95 

37.55 

38.15 

38.75 

39.35 

39.95 

40.55 

41.15 

41  75 

42.35 

42.95 

43.55 

44.15 

44.75 

45.35 

45.95 

46.55 


15  95 

16.65 

17.35 

18.05 

18.75 

19.45 

20  15 

20.85 

21.55 

22.25 

22.95 

23.65 

24.35 

25.05 

25.75 

26.45 

27.15 

27.85 

28.55 

2925 

29  95 

30.65 

31  35 

32.05 

32.75 

33.45 

34.15 

34.85 

35.55 

36.25 

36.95 

37.65 

38.35 

39.05 

39.75 

40.45 

41.15 

41.85 

42.55 

43.25 

43.95 

44.65 

45.35 

46.05 

46.75 

47.45 

48.15 

48  85 

49.55 

50.25 

50.95 

51.65 

52.35 

53.05 


19.95 

20  90 

21  85 
22.80 
23.75 
24.70 
25.65 
26.60 
27.55 
28.50 
29.45 
30.40 
31  35 
32.30 
33.25 
34.20 
35.15 
3610 

37  05 

38  00 
38.95 
39.90 
40.85 
41.80 
42.75 
43.70 
44.65 
45.60 
46.55 
47.50 
48.45 
49.40 
50  35 
51.30 
52.25 
53.20 
54.15 
55.10 
56  05 
57.00 
57.95 
58.90 
59.85 
60.80 
61.75 

62  70 

63  65 
64.60 
65.55 
66.50 
67  45 
68.40 
69.35 
70.30 


24  65 

25  95 
27.25 
28.55 
29.85 

31  15 

32  45 

33  75 
35  05 
36.35 

37  65 

38  95 
40.25 
41  55 
4285 

44  15 

45  45 

46  75 
48  5 
49.  o5 

50  65 

51  95 

53  25 

54  55 
55.85 
57  15 
5845 
59  75 

61  05 

62  35 
63.65 
64  95 
6625 

67  55 

68  85 

70  15 

71  45 
7275 
7405 
75  35 
7665 
77  95 
79.25 

80  55 

81  85 
83  15 
84.45 
85  75 
87  05 
88.35 
89.65 
90.95 
9225 
9355 


Schedule  223  Notes: 

1  The  2-pound  rate  is  charged  for  matter  sent  in  a  "flat  rate"  envelope  provided  by  the  Postal  Service 

2  Add  $10.25  for  each  pickup  stop. 

3  Exception;  Parcels  weighing  less  than  15  pounds,  measuring  over  84  inches  in  length  and  girth  combined,  are  chargeable  with  a  minimum 
rate  equal  to  that  for  a  15-pound  parcel  for  the  zone  to  which  addressed. 

Standard  Mail  Rate  Schedule  321  A— Regular  Subclass  Presort  Categories  ^ 


Rate  (cents) 


Letter  Size 
Piece  Rate 
I       Basic  .. 


3/5-Digit  

Destination  Entry  Discount  per  Piece 


25.0 
23.0 
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STANDARD  MAIL  RATE  SCHEDULE  321A-REGULAR  SUBCLASS  PRESORT  CATEGORIES  ^-Continued 


Rate  (cents) 


BMC   

SCF      

Non-Letter  Size^ 
Piece  Rate 

Minimum  per  Piece  ^ 

Basic  

3.5-Digit  

Destination  Entry  Discouni  per  Pece: 

BMC  

SCF    

Pound  Rate  ^ 

Plus  per  Piece  Rate 

Basic  

3/5-Digit  

Destination  Entry  Discount  per  Pound 

BMC   

SCF         

Schedule  321 A  Notes  

•  A  fee  of  SI  25  00  must  be  paid  each  12-month  penod  for  each  bulk  mailing  permit  .   ^  ^     .  tn  r,o  ^,  „.^o 

^RSuai  Shape  piecis  are  subiect  to  a  surcharge  of  SO  18  per  piece  For  parcel  barcode  discount,  deduct  $0.03  per  piece 
3  Mailer  pays  either  the  minimum  piece  rate  or  the  pound  rate,  whichever  is  higher 

STANDARD  MAIL  RATE  SCHEDULE  321  B— REGULAR  SUBCLASS  PRESORT  CATEGORIES' 


1.9 
2.4 


31.9 
26.3 

1.0 

2.4 

66J 

18.1 
12.5 

9.3 

11.4 


Rate  (cents) 


Letter  Size  ^ 
Piece  Rate 

Basic  Letter  J    

3-Digit  Letter^ 

5-Digit  Letter '> 
Destination  Entry  Discount  per  Piece 


BMC 


SCF   

Flat  Size  « 
Piece  Rate 

Minimum  per  Piece'^ 

Basic  Flat^        

3-'5-Digit  Flat* 
Destination  Entry  Discount  per  Piece 

BMC 

SCF   

Pound  Rate '    

Plus  per  piece  Rate; 

Basic  Flat*       

3/5-Digit  Flat  * 

Destination  Entry  Discount  per  Pound 

BMC  

SCF    " 


19.7 
18.7 
174 

1.9 
2.4 


27.5 
23.6 

1.9 

2.4 

66.8 

13.7 
9.8 

9.3 
11.4 


Schedule  32 IB  Notes  ^  ^  „ 

'  A  tee  of  SI  25  00  must  be  paid  once  each  12-month  penod  for  each  bulk  mailing  permit. 

2  For  letter-size  automation  pieces  meeting  applicable  Postal  Service  regulations. 

3  Rate  aoolies  to  lener-size  automation  mail  not  mailed  at  3-digit.  5-diqit  or  earner  route  rates  .  ^u  .t,^  o«„,.,i  c«,„„-^ 
*Rate  IS  Is  0  lenlr-size  automation  mail  presorted  to  single  or  multiple  three-digit  ZIP  Code  destinations  as  specified  by  the  PosalSemce. 
srIII  Implies  to  letter-size  automation  mail  presorted  to  single  or  multiple  five-digit  ZIP  Code  destinations  as  specified  by  the  Postal  Service. 

6  For  flat-size  automation  mail  meeting  applicable  Postal  Service  regulations 

'  Mailer  pays  either  the  minimum  piece  rate  or  the  pound  rate,  whichever  is  higher 

8  Rate  applies  to  flat-size  automation  mail  not  mailed  at  3/5-digit  rate  ^    .     ^  .  «■  ^  k    .i,«  d^^«oi 

9  Rate  Ippiies  to  flat-size  automation  man  presorted  to  single  or  multiple  three-and  five-digit  ZIP  Code  destinations  as  specified  by  the  Postal 

Service 

Standard  Mail  Rate  Schedule  322— Enhanced  Carrier  Route  Subclass  ' 


Rate  (cents) 


Letter  Size 
Piece  Rate 

Basic  

Basic  Automated  Letter  ^ 

High  Density    

Saturation      

Destination  Entry  Discount  per  Piece 


17.6 
15.5 
15.1 
14.3 
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Standard  Mail  Rate  Schedule  322— Enhanced  Carrier  Route  Subclass  i— Continued 


Rate  (cents) 


BMC  

I  SCF  

DDU 

Non-Letter  Size:  3 
Piece  Rate: 

Minimum  per  Piece:  * 

Basic 

High  Density 

Saturation  

Destination  Entry  Discount  per  Piece: 

BMC  

SCF  

DDU 

Pound  Rate*  

Plus  per  Piece  Rate: 

Basic 

High  Density 

Saturation  

Destination  Entry  Discount  per  Pound: 

BMC  

SCF  

DDU 


Schedule  322  Notes: 

M  fee  of  $125.00  must  be  paid  each  12-month  period  for  each  bulk  mailing  pemilt 

2  Rate  applies  to  letter-size  automation  mail  presorted  to  routes  specified  by  the  Postal  Service 

3  Residual  shape  pieces  are  subject  to  a  surcharge  of  $0.15  per  piece. 

''  Mailer  pays  either  the  minimum  piece  rate  or  the  pound  rate,  whichever  Is  higher 

I 


19 
24 
29 


17,6 
154 
147 

1,9 

24 

2.9 

638 

44 
22 

1,5 

93 
11  4 
140 


Standard  Mail  Rate  Schedule  323A— Nonprofit  Subclass  Presort  Categories^ 


Rate  (cents) 


Letter  Size: 
Piece  Rate: 

Basic 

3/5-Digit  

Destination  Entry  Discount  per  Piece: 

BMC 

SCF  

Non-Letter  Size:  2 
Piece  Rate: 

Minimum  per  Piece:  ^ 

Basic 

3/5-Digit  

Destination  Entry  Discount  per  Piece: 

BMC  

SCF  

Pound  Rate3  

Plus  per  Piece  Rate: 

Basic 

3/5-Digit  

Destination  Entry  Discount  per  Pound: 

BMC  

SCF  


155 

143 

1  9 
24 


21.7 
168 

19 

24 

55.0 

10.4 
5.5 

93 

11.4 


Schedule  323A  Notes: 

1 A  fee  of  $125.00  must  be  paid  once  each  12-month  period  for  each  bulk  mailing  permit. 

2  Residual  shape  pieces  are  subject  to  a  surcharge  of  $0.18  per  piece.  For  parcel  barcode  discount,  deduct  $0  03  per  piece 

3  Mailer  pays  either  the  minimum  piece  rate  or  the  pound  rate,  whichever  is  higher. 

Standard  Mail  Rate  Schedule  323B— Nonprofit  Subclass  Automation  Categories 


Rate  (cents) 


Letter  Size:  2 
Piece  Rate: 

Basic  Letter^  

3-Digit  Letter* 

I        5-Digit  Letters 

Destination  Entry  Discount  per  Piece: 

BMC 

SCF  


13.0 
12.0 
10.5 

1.9 
2.4 
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STANDARD  MAIL  RATE  SCHEDULE  323B— NONPROFIT  SUBCLASS  AUTOMATION  CATEGORIES  ^—Continued 


Rale  (cents) 


F^at  Size  • 

Piece  Rate 
Minimum  oe'  Piece 

Basic  Fiaf  

3,5-Digit  Fiat  '      

Destination  Enirv-  Discount  pef  Piece 

BMC      

SCF      

Pound  Rate  '  

Plus  per  Piece  Rate. 

Basic  Flat«  

3/5-Digit  Flaf 
Destination  Entry  Discount  per  Pound: 

BMC   

SCF    


17.6 
15.1 

1.9 

2.4 

55.0 

6.3 
3.8 

9.3 
11.4 


Schedule  323B  Notes 

■  A  fee  of  S125  00  must  be  paid  once  each  12  month  penod  tor  each  bulk  mailing  permit 
^'For  lener-size  automation  pieces  meeting  applicable  Postal  Service  regulations 

J  Rate  applies  to  letler-size  automation  mail  not  mailed  at  3-digit,  5-digit  or  earner  route  rates  ,^  ^    ,^    n  ..oi  c<,r,„^^ 

^Rate  applies  to  letter-size  automation  mail  presorted  to  single  or  multiple  three-digit  ZIP  Code  destinations  as  specified  by  the  Postal  Service 
-■Rate  applies  to  letter  s.ze  automation  mail  presorted  to  single  or  multiple  five-digit  ZIP  Code  destinations  as  specified  by  the  Postal  Service. 
^  For  flat-Size  automation  mail  meet-ng  applicable  Postal  Service  regulations 
'Mailer  pays  eitner  the  mmimum  piece  rate  or  the  pound  rate  whichever  is  higher 

^  Rate  applies  to  flat-size  automation  mail  not  mailed  at  3, 5-digit  rate  ^„^^     ^     .      .  »„^k    ,^.^  d^^i^\ 

*Rate  applies  to  tiat-s,ze  automation  mail  presorted  to  single  or  multiple  three-  and  five-digit  ZIP  Code  destinations  as  specified  by  the  Postal 
Sen^'ce 

Standard  Mail  Rate  Schedule  324— Nonprofit  Enhanced  Carrier  Route  Subclass  ^ 


Rate  (cents) 


Letter  Size 
Piece  Rate 

Base  

Basic  Automated  Letter  '  

High  Density    

Saturation  

Destination  Entry  Discount  per  P  ece 

BMC  •• 

SCF   

DDU  

Non-Letter  Size  ^ 
Piece  Rate 

Minimum  per  Piece  * 

Basic  

High  Density      

Saturation  

Destination  Entn/  Discount  per  Pece 

BMC   

SCF  

DDU  

Pound  Rate^  

Plus  per  Piece  Rate: 

Basic  

High  Density      

Saturation  

Destination  Entry  Discount  per  Pound 

BMC  

SCF  

DDU  

Schedule  324  Notes 

'  A  fee  of  S125  00  must  be  paid  each  l2-monlh  penod  for  each  bulk  mailing  permit 

2  Rate  applies  to  letter-size  automation  mail  presorted  to  routes  specified  by  the  Postal  Service 

3  Residual  shape  pieces  are  subject  to  a  surcharge  of  SO  15  per  piece 

"Mailer  pays  either  the  minimum  piece  rate  or  the  pound  rate,  whichever  is  higher 


116 

10.3 

93 

8.7 

1.9 
2.4 
29 


116 

100 

9.5 

19 

2.4 

2.9 

37.0 

40 

24 

19 

93 

114 

14.0 
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Periodicals  Rate  Schedule  421— Outside  County  Subclass  '  -  '- 

Postage  rate 

unit 

Rate  3  cents 

Per  Pound: 

Nonadvertlsing  Portion 
Advertising  Portion:  ^^ 

Delivery  Office"  .... 

SCF5  

1&2  

3 


4 

5 

6 

7 

8 

Science  of  Agriculture: 

Delivery  Office  

SCF  

Zones  1&2  

Per  Piece: 

Less  Nonadvertlsing  Factor  ^ 

Required  Preparation  ^  

Presorted  to  3-digit 
Presorted  to  5-digit 
Presorted  to  Carrier  Route 
Discounts: 

Prepared  to  Delivery  Office  * 
Prepared  to  SCF  s 
High  Density  8 

Saturation  9  

Automation  Discounts  for  Automation  Compatible  Mail;  ■'° 
From  Required: 

Prebarcoded  letter  size  

Prebarcoded  flats  

From  3-Digit: 

Prebarcoded  letter  size  

Prebarcoded  flats  

From  5-Digit: 

Prebarcoded  letter  size  

Prebarcoded  flats  


Pound 


173 


Pound 

14  8 

Pound 

188 

Pound 

23  0 

Pound 

24  5 

Pound 

28  3 

Pound 

34  1 

Pound 

40  1 

Pound 

47  4 

Pound 

53  7 

Pound 

11  1 

Pound 

14  1 

Pound 

173 

65 

Piece 

32  5 

Piece 

27  6 

Piece 

21  4 

Piece 

136 

Piece 

1    7 

Piece 

08 

Piece 

25 

Piece 

43 

Piece 

65 

Piece 

4  1 

Piece 

5  1 

Piece 

34 

Piece 

4  0 

Piece 

24 

Schedule  421  Notes: 

'The  rates  in  this  schedule  also  apply  to  Nonprofit  (DMCS  Section  422.2)  and  Classroom  rate  categories  These  categories  receive  a  5  per- 
cent discount  on  all  components  of  postage  except  advertising  pounds.  Moreover,  the  5  percent  discount  does  not  apply  to  commingled  nonsub- 
scrit)er.  nonrequestor,  complimentary,  and  sample  copies  in  excess  of  the  10  percent  allowance  under  DMCS  sections  412  34  and  413  42  or  to 
Science  of  Agriculture  mail. 

2  Rates  do  not  apply  to  othen«ise  Outside  County  mail  that  qualifies  for  the  Within  County  rates  in  Schedule  423 

3  Charges  are  computed  by  adding  the  appropriate  per-piece  charge  to  the  sum  of  the  nonadvertising  portion  and  the  advertising  portion  as 
applicable. 

"Applies  to  carrier  route  (including  high  density  and  saturation)  mail  delivered  within  the  delivery  area  of  the  originating  post  office 

*  Applies  to  mail  delivered  within  the  SCF  area  of  the  originating  SCF  office. 

s  For  postage  calculations,  multiply  the  proportion  of  nonadvertising  content  by  this  factor  and  subtract  from  the  applicable  piece  rate. 

'Mail  not  eligible  for  carrier-route,  5-digit  or  3-digit  rates. 

8  Applicable  to  high  density  mail,  deducted  from  carrier  route  presort  rate 

^Applicable  to  saturation  mail,  deducted  from  carrier  route  presort  rate 

10  For  automation  compatible  mail  meeting  applicable  Postal  Service  regulations 

''  Not  applicable  to  qualifying  Nonprofit  and  Classroom  publications  containing  10  percent  or  less  advertising  content. 

'2  For  a  "Ride-Along"  item  enclosed  with  or  attached  to  a  periodical,  add  $0.10  per  copy  (experimental). 


Periodicals  Rate  Schedule  423  s— within  County 


Rate  (cents) 


Per 

I 
Per 

I 

Per 


Pound: 

General  

Delivery  Office'  

Piece: 

Required  Presort  

Presorted  to  3-digit  

Presorted  to  5-digit  

Carrier  Route  Presort  

Piece  Discount: 

Delivery  Office  ^  

High  Density  (fomieriy  125  piece)^  

Saturation  

Automation  Discounts  for  Automation  Compatible  Mail: 


14  4 
11  3 

100 
92 
83 
4  7 

05 

1  5 

2  1 
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Periodicals  Rate  Schedule  423  5— Within  County— Continued 


Rate  (cents) 


From  Required 

Prebarcoded  Letter  size 
Prebarcoded  Flat  size 

From  3-digit 

Prebarcoded  Letter  size 
Prebarcoded  Flat  size 

From  5-digit 

Prebarcoded  Letter  size 
Prebarcoded  Flat  size 


5.1 
2.7 

4.5 
2.4 

39 
2.1 


Schedule  432  Notes 

'Applicable  only  to  earner  route  (including  high  density  and  saturation)  presorted  pieces  to  be  delivered  within  the  delivery  area  of  the  origi- 
nating post  office 

^  Applicable  only  to  earner  presorted  pieces  to  be  delivered  within  the  delivery  area  of  the  originating  post  office 

^Applicable  to  nigh  density  mail  deducted  from  earner  route  presort  rate  Mailers  also  may  qualify  for  this  discount  on  an  alternative  basis  as 
provided  in  Df^CS  section  423  83 

*  For  automation  compatible  pieces  meeting  applicable  Postal  Service  regulations 

5  For  a  'Ride-Along    item  enclosed  with  or  attached  to  a  periodical,  add  $0  10  per  copy  (expenmental). 

Package  Services  Rate  Schedule  521. 2A— Parcel  Post  SubClass  Inter-BMC  Rates 

[DoHarsl 


Weight  not  exceeding  (pounds) 

Zones  1    ; 

and2     1 

1 

Zone  3 

Zone  4 

Zone  5 

Zone  6 

Zone  7 

Zone  8 

1         ., 

334 
334 
381 

3  95 

4  09 
4  23 
4  36 
4  49 
4  59 
4.72 
481 

4  92 
501 
5.11 
519 
528 

5  37 
5  45 
554 
561 
5  68 
5  76 

5  83 
588 
596 

6  02 
6  10 
6.15 
6.21 
6  28 
634 
6  39 
644 
6  51 
656 
661 
667 
6  72 
6  78 
6  83 

6  89 
693 
697 

7  03 
7  07 
7  12 
7  18 
7  22 

339 

3  39 

4  13 
441 

4  65 
4.90 

5  11 
531 

5  50 
568 
586 

6  02 

6  16 
6.33 
647 
660 
672 
6.85 
6.97 
708 

7  21 
730 
7  43 
7  53 
762 

7  72 
781 
7.91 
8.00 
809 

8  16 
8  26 
834 
8  41 
849 
8  55 
863 
871 
8.78 
885 

8  93 
899 
9.05 

9  11 
9  18 
9.24 
931 
9  37 

3.44 

344 

456 

5.20 

5.65 

6.05 

6.43  , 

6.76 

7.11 

7.41 

7,71 

7.98 

8.24 

8.49 

8.73 

8.96 

9.18 

938 

9.58 

9.75 

9.93 

10.11 

10.29 

10.44 

10.61 

10.76 

10.90 

11.06 

11.19 

11.31 

11.45 

11.58 

11.70 

11.81 

11.94 

12.06 

12  16 

12.27 

12.37 

12.48 

12.57 

12.67 

12  77 
12.86 
1295 
13.04 

13  12 
13.22 

3.45 
345 
4  61 
567 
684 
7.53 
8.18 
876 
9.29 
9.78 

10  24 
10.66 

11  07 
11.45 
11  80 

12r14 

12.44 
12.74 
13.03 
13.29 
13.56 
13.80 
14.02 
1426 
14.46 
14.67 
14.86 
15.05 
15.22 
15.39 
15.55 
15.71 
15.87 
16.02 
1615 
16.29 
1643 
16.55 
16.66 
16.79 
16.91 
1701 
17  12 
1721 
17  32 
17  43 
1751 
1761 

3.45 
3.45 
4.66 
582 
6.99 
7.84 
8.85 
9.60 
10.30 
11.00 
11.70 
12.40 
13.10 
13.66 
14.11 
14.52 
14.92 
15.29 
15.65 
15.97 
16.30 
16.60 
16.89 
17.16 
17.43 
17.68 
17.91 
18.15 
18.37 
18.57 
18  78 
18.97 
19.15 
19.33 
19.50 
19.67 
19.83 
19.98 
20.13 
20.28 
20.42 
20.54 

20  68 
20.80 
20.92 

21  04 
21  16 
21.25 

3.45 
3.45 
4.71 
5.87 
7.04 
8.06 
9.28 
1049 
11.71 
12.93 
14.10 
15.15 
16.08 
16.68 
17.26 
17  78 
18.29 
18.75 
19.21 
1963 
20.03 
20.42 
20.78 
21.14 
21.45 
21  77 
22.07 
22.36 
22.63 
22.90 
2316 
23.40 
23.64 
2386 
24.07 
24.27 
24.49 
24.67 
24.85 
25.04 
25.21 
25.37 
25.52 
2567 
2582 
25.97 
26.11 
2624 

3.45 

2          

3.45 

3           

4.76 

4                         

5.92 

7.09 

6         

864 

7          

10.44 

8       * 

12.24 

9           

14.05 

10     

15.19 

11               

16.07 

12     

16.91 

13       

17.72 

14      

18.49 

1 5                     

19.24 

16       

19.97 

17     

20.67 

18       

21.34 

19     

22.00 

20 

22.64 

21       

23.26 

22                                

23.87 

23      

24  46 

24    

25   - 

26      

25.03 
25.59 
26.14 

27                

26.68 

28       

27.20 

29  

30    

31        

27.71 
28.21 
28.70 

32     _ 

29.18 

33    

29  65 

34     

30.11 

35    

36     

30.57 
31.01 

37    

31.45 

38      

31  88 

39     

32.30 

40    

32.71 

41     

33.11 

42   

43     

33.34 
33.54 

44    

33.75 

45  

47       

33.94 
34.12 
34.31 

48    

34.48 
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Package  Services  Rate  Schedule  521. 2A— Parcel  Post  Subclass  Inter-BMC  Rates— Continued 

[Dollars] 


Weight  not  exceeding  (pounds) 

Zones  1 
and  2 

Zone  3     ' 

Zone  4 

Zone  5    ] 

Zone  6 

Zone  7 

Zone  8 

49  

7.26 

9.42 

13.30 

17.69 

21.37 

26.27 

34  64 

50  

7.30 

9.48 

13.37 

17.78 

21.48 

26.50 

34  81 

51 

7.36 

9.54 

13.46 

17.86 

21.57 

2662 

34  96 

52  

7.40 

9.60 

13.54 

17.95 

21.67 

26.73 

35.11 

53  

7.44 

9.66 

13.60 

18.02 

21  76 

268S 

3527 

54  

7.48 

9.72 

13.68 

18.10 

21  86 

26.97 

35  40 

55 

7.53 

9.75 

13.77 

18.17 

21.93 

27.06 

35  54 

.56 

7.58 

9.83 

13.83 

18.25 

22.03 

27  17 

35  68 

57 

7.62 

9.88 

13.91 

18.32 

22.11 

27.27 

35  80 

58 

7.66 

9.92 

13.97 

18.39 

22.19 

27  37 

35  92 

59 

7.71 

9.97 

14.05 

18.45 

22.27 

27.45 

36  04 

60 

7.75 

10.03 : 

14.13 

18.52 

22.33 

27.55 

36  17 

61 

7.80 

10.09 

14.18 

18.58  ' 

22.42 

27.64 

36  33 

62 

7.84 

10.13 

14.25 

18.65 

22  48 

27  72 

3647 

63 

7.87 

10.19 

14.32 

18.70 

22.56 

27.80, 

36  62 

64 

7.91 

10.23 

14.38 

18.75 

22  62 

27.88 

36  76 

65 

7.95 

10.28 

14.44 

18.82 

22  69 

27.96 

36  90 

66 

8.00 

10.34 

14.50 

18.87 

2275 

28.04 

37  03 

67 

8.05 

10.38  • 

14.56 

18.93 

22.82 

28.11 

37  16 

68 

8.08 

10.42  ' 

14.64 

18.98 

22.87 

28.19 

37  30 

69 

8.12 

10.46 

14.69  ! 

19.03 

22.94 

28.26 

37  41 

70 

8.16 

10.53 

14.76 

19.09 

22.99  i 

28.32 

37  55 

Ov*"^!'**  narnelsS                         

34.75 

38.94 

45.10  i 

54.87 

66.41  ; 

82  14 

106  00 

^ 

Schedule  521 .2A  Notes: 

'  For  Origin  Bulk  Mail  Center  Discount,  deduct  $0.90  per  piece. 

2  For  BMC  Presort,  deduct  $0.23  per  piece. 

3  For  barcode  discount,  deduct  $0.03  per  piece. 

*For  nonmact>inable  Inter-BMC  parcels,  add  $2.00  per  piece. 
*  See  DMCS  section  521 .61  for  oversize  Parcel  Post. 

"Parcel  Post  pieces  exceeding  84  inches  in  length  and  girth  combined  and  weighing  less  than  15  pounds  are  subject  to  a  rate  equal  to  that  for 
a  15  pound  parcel  for  the  zone  to  which  the  parcel  is  addressed 
'For  each  pickup  stop,  add  $10.25. 

Package  Services  Rate  Schedule  521 .28— Parcel  Post  Subclass  Intra-BMC  Rates 


Weight  not  exceeding  (pounds) 


1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 


Local 

Zones  1 
and  2 

Zone  3 

Zone  4 

Zone  5 

2.72 

2.97 

2.97 

297 

2.97 

2.72 

2.97 

2.97 

2.97 

297 

2.96 

3.36 

3.46 

3.46 

346 

3.18 

3.52 

3.78 

3.79 

393 

3.38 

3.66 

4.08 

4.11 

4.40 

3.48 

3.79 

4.38 

4.40 

4.83 

3.55 

3.91 

4.63 

466 

523 

3.64 

4.05 

4.87 

4.91 

5.61 

3.71 

4.14 

5.06 

5  15 

596 

3.79 

4.27 

5.31 

538 

6.29 

3.86 

4.37 

5.49 

559 

659 

3.93 

4.48 

5.65 

5.80 

690 

4.01 

4.58 

5.79 

5.99 

7  16 

4.07 

4.67 

5.88 

6.18 

7  43 

4.13 

4.76 

6.02 

6.35 

768 

4.21 

4.83 

6.16 

6.52 

791 

4.26 

4.93 

6.29 

669 

813 

4.31 

5.00 

6.41 

684 

8  36 

4.37 

5.10 

6.53 

6.99 

856 

4.44 

5.17 

6.65 

7  14 

8  75 

4.48 

5.24 

6.76 

7.28 

894 

4.54 

5.32 

6.86 

7.42 

9,12 

4.59 

5.38 

6.99 

7.56 

9  30 

4.64 

5.45 

7.08 

7.67 

9  46 

4.70 

5.51 

7.18 

7.79 

962 

4.74 

5.59 

7.27 

7.89 

978 

4.79 

5.65 

7.38 

7.98 

992 

4.83 

5.70 

7.47 

8.07 

1006 

4.90 

5.78 

7.57 

8.15 

1020 

4.95 

5.83 

7.65 

8.23 

10  35 

4.99 

5.89 

7.72 

8.30 

10  47 

5.04 

5.96 

7.81 

8.38 

10.59 
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Package  Services  Rate  Schedule  521. 2B— Parcel  Post  Subclass  Intra-BMC  Rates— Continued 


Weight  not  exceeding  (pounds) 


1 

Local 

Zones  1 
and  2 

509 

601 

5  13 

606 

5  17 

6  12 

5  20 

617 

525 

623 

5.29 

629 

534 

634 

538 

638 

543 

6.44 

547 

649 

551 

6.53 

557 

658 

560 

6.63 

564 

6.69 

568 

674 

5  72 

678 

576 

6.83 

580 

686 

584 

6.92 

587 

6.96 

5.91 

7.00 

596 

7.04 

600 

708 

603 

713 

606 

718 

611 

722 

6  15 

7  26 

617 

7  30 

6  23 

736 

625 

740 

630 

743 

633 

747 

6.37 

752 

6.39 

7.57 

644 

7.61 

648 

7.63 

6  52 

767 

6.55 

7.72 

19  82 

2899 

Zone  3 


Zone  4 


Zone  5 


33     

34    

35  

36  

37  

38    

39     

40  

41    

42    

43     

44     

45    

46  

47    

48     

49  

50  

51      

52    

53     

54     

55    

56     

57     

58     

59    

60     

61     

62  

63  

64     

65  

66  

67    

68    

69  

70  

Oversize  parcels  ^ 


7.90 
7.96 

805 
8.12 
8.18 
827 
834 
8.41 
8.49 
8.54 
8.62 
8.67 
8.73 
8.81 
886 
893 
8.99 
9.04 
9.09 
917 
922 
9.28 
9.32 
9.38 
9.44 
9.48 
9.54 
9.59 
9.61 
964 
966 
9.68 
9.70 
972 
9.74 
9.76 
9.78 
9.80 
28.99 


8.45 
8.51 
8.58 
8.64 
8.70 
8.76 
8.81 
8.86 
8.91 
8.96 
9.10 
9.14 
9.19 
9.23 
9.27 
9.31 
9.35 
9.38 
9.42 
9.45 
9.48 
9.51 
9.54 
9.57 
9.61 
9.64 
9.66 
9.70 
9.76 
9.81 
9.87 
9.91 
9.96 
10.02 
10.07 
10.11 
10.16 
10.21 
28.99 


10.73 
10.83 
10.94 
t1.07 
11.17 
11.28 
11.37 
11.48 
11.57 
11.66 
11,76 
11.84 
11.93 
12.01 
12.09 
12.19 
12.26 
12.34 
12.41 
1248 
12.55 
12.63 
12.69 
12.75 
12.83 
12.89 
12.95 
13.02 
13.08 
13.13 
13.19 
13.25 
13.30 
13.37 
13.41 
13.46 
13.52 
13.57 
28.99 


Schedule  521  2B  Notes 

'  For  barcode  discount,  deduct  $0  03  per  piece 

2  For  nonmachinable  Intra-BMC  parcels,  add  $1  35  per  piece. 

3  See  DMCS  section  521  61  for  oversize  Parcel  Post 

"  Parcel  Post  pieces  exceeding  84  inches  in  length  and  girth  combined  and  weighing  less  than  15  pounds  are  subject  to  a  rate  equal  to  that  for 
1 5  pound  parcel  for  the  zone  to  which  the  parcel  is  addressed 
^  For  each  pickup  stop  add  $10  25 

Package  Services  Rate  Schedule  521. 2C— Parcel  Post  Subclass  Parcel  Select  Destination  BMC  Rates 


[Dollars] 


Weight  not  exceeding 
(pounds) 

Zones  1 
and  2 

Zone  3 

Zone  4 

Zone  5 

Weight  not  exceeding 
(pounds) 

Zone  1 
and  2 

Zone  3 

Zone  4 

Zone  5 

1    

2  10 

2  45 

2  73 

2  92 

36  

6.08 

8.07 

8.59 

11.02 

2  

2  10 

2  45 

2  73 

292 

37  

6.15 

8.13 

8.65 

11.12 

3  

233 

285 

3  27 

341 

38  

6.21 

8.22 

8.71 

11.23 

4  

254 

3  23 

•3  74 

388 

39  

6.27 

8.29 

8.76 

11.32 

5  

2  74 

3  59 

406 

4  35 

40  

6.33 

8.36 

8.81 

11.43 

6  

292 

3  92 

4  35 

4  78 

41    

6.39 

8.44 

8.86 

11.52 

7  

3  10 

424 

4  61 

5  18 

42  

6.44 

8.49 

8.91 

11.61 

8  

3  27 

4  54 

486 

556 

43  

6.48 

8.57 

9.05 

11.71 

9      

3  42 

4  82 

5  10 

5  91 

44  

6.53 

8.62 

9.09 

11.79 

10    

3  57 

509 

5  33 

624 

45  

6.58 

8.68 

9.14 

11.88 

11     

3  72 

5  35 

554 

654 

46  

6.64 

8.76 

9.18 

11.96 

12    

386 

560 

5  75 

6  85 

47   

6.69 

8.81 

9.22 

12.04 

13     

399 

4  11 

5  74 
583 

5  94 

6  13 

7  11 
738  , 

48  

49  

6.73 
6.78 

8.88 
8.94 

9.26 
9.30 

12  14 

14    

12.21 

15    

4  24 

5  97 

6  30 

763 

50  

6.81 

8.99 

9.33 

12.29 

16    

4  35 
4  47 

6  11 
6  24 

6  47 
664 

786 
8  08 

51    

6.87 
6  91 

9.04 
9  12 

9.37 
940 

1236 

17    

52 

1243 

18    

458 

636 

6  79 

8  31 

53  

6.95 

9.17 

9.43 

12.50 
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Package  Services  Rate  Schedule  521 .2C- 
I 


-Parcel  Post  Subclass  Parcel  Select  Destination  BMC  Rates- 
Continued 

[Dollars] 


Weight  not  exceeding      j  Zones  1 
(pounds)  I     and  2 


Zone  3       Zone  4       Zone  5 


-I- 


Weight  not  exceeding    Zone  1 
(pounds)        and  2 


Zone  3   Zone  4   Zone  5 


19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 


4.68 
4.78 
4.88 
4.98 
5.07 
5.16 
5.25 
5.34 
5.42 
5.50 
5.58 
5.66 
5.73 
5.81 
5.88 
5.95 
6.02 


6.48 
6.60 
6.71 
6.81 
6.94 
7.03 
7.13 
7.22 
7.33 
7.42 
7.52 
7.60 
7.67 
7.76 
7.85 
7.91 
8.00 


6.94 
709 
7.23 
7.37 
7.51 
762 
7.74 
7.84 
7.93 
8.02 
8.10 
8.18 
8.25 
8.33 
8.40 
8.46 
8.53 


8.51 

8.70 

8.89 

9.07 

9.25 

9.41 

9.57 

9.73 

9.87 

10.01 

1015 

10.30 

10.42 

10.54 

10.68 

10,78 

10,89 


54  

699 

9.23 

946 

55  

7,03 

927 

949 

56  

708 

933 

952 

57  

713 

9.39 

9  56 

58  

7  17 

943 

959 

59 : 

721 

949 

961 

60  

725 

954 

9  65 

61   

7,31 

9  56 

9  71 

62  

735 

959 

976 

63  

7.38 

9  61 

982 

64  

742 

9  63 

986 

65  

747 

9  65 

9  91 

66  

7.52 

967 

9  97 

67  

7.56 

9  69 

10  02 

68  

7.58 

9  71 

1006 

69  

7.62 

9  73 

10,11 

70  

767 

9  75 

1016 

Oversize  parcels^    

1865 

20  61 

27  84 

12  58 
1264 

12  70 
12  78 
1284 
12  90 

12  97 

13  03 
13  08 

4 
■,20 
.25 
1332 
13  36 
1341 
1347 
13  52 
28  94 


Schedule  521.2C  Notes: 

1  For  barcode  discount,  deduct  $0.03  per  piece.  Barcode  discount  is  not  available  for  DBMC  mail  entered  at  an  ASF  except  at  the  Phoenix, 
AZ  ASF. 

zpor  nonmachinable  DBMC  parcels,  add  $1.45  per  piece 

3  See  DMCS  section  521 .61  for  oversize  Parcel  Post, 

■*  Parcel  Post  pieces  exceeding  84  inches  in  length  and  girth  combined  and  weighing  less  than  1 5  pounds  are  subject  to  a  rate  equal  to  that  tor 
a  15  pound  parcel  for  the  zone  to  which  the  parcel  is  addressed, 

5A  mailing  fee  of  $125.00  must  be  paid  once  each  12-month  period  for  Parcel  Select 

Package  Services  Rate  Schedule  521 .2D— Parcel  Post  Subclass  Parcel  Select— Destination  SCF  Rates 


[Dollars] 


Weight  not  exceeding  (pounds) 


Weight  not  exceeding  (pounds) 


3  71 

3  75 

3  78 

3  82 

3  85 

3  88 

3  92 

3  95 

398 

4  01 

404 

4  07 

4  10 

4  13 

4  16 

4  19 

4  22 

4  24 

<?  27 

4  30 

4  32 

4  35 

4  38 

4  40 

4  43 

4  45 

4  48 

4  50 

4  52 

4  55 

4  57 

4  59 

4  62 

464 

466 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 


1.68  36 
1  68  37 

1  80  38 
1.91  39 
2.01  40 
2.10  I,  41 
2.19  !  42 
2.27  43 

2.35  i  44 

2.43  45 
2.50  46 
2.57  47 

2.63  48 

2.69  49 
276  50 
2.81  51 
2.87  52 
2.93  53 

2  98  54 
3.03  55 
3.08  56 
313  57 
3.18  58 
3.23  59 
3.27  60 
3.32  61 

3.36  62 
3.40  63 

3.44  64 
3.49  65 
3.52  66 
3.56  67 
3.60  68 

3.64  69 
3.68  70 
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Package  Services  Rate  Schedule  521. 2D— Parcel  Post  Subclass  Parcel  Select— Destination  SCF  Rates- 

Continued 
[Dollars) 


Weight  not  exceeding  ipounds) 


Weight  not  exceeding  (pounds) 


Oversize  parcels ' 


11  61 


Schedule  521  2D  Notes 

'  See  DMCS  section  521  61  for  oversize  Parcel  Post 

■^Parcel  Post  pieces  exceeding  84  inches  m  length  and  girth  combined  and  weighing  less  than  15  pounds  are  subject  to  a  rate  equal  to  that  for 
a  15  pound  parcel  for  the  zone  to  which  the  parcel  is  addressed 

^A  mailing  fee  of  S125  00  must  be  paid  onre  each  12-montri  period  for  Parcel  Select 

Package  Services  Rate  Schedule  521. 2E— Parcel  Post  Subclass  Parcel  Select— Destination  Delivery  Unit 

Rates 

[Dollars] 


Weight  not  exceeding 

(pounds) 

Weight  not  exceeding  (pounds) 

1 

1  25     36  

1  25     37  

1  30     38  

1  34      39  

1  38      40  

1  42      41   

1  91 

2         

1  92 

3               

1  93 

4       

1  94 

5         

1  95 

6               

1  96 

1  45     42  

1  48     43  

1  51      44  

1  54      45  

1  57     46  

1  59      47  

1  61      48  

1  63     49  

1  65      50  

1  67      51   

1  97 

8        

1  98 

9        

1  99 

ID         

200 

1 1 

201 

12           

202 

13      

203 

14 

204 

15        

205 

1 6       

206 

17            

1  69      52  

1  70     53  

1  72      54  

1  73  !  55  

1  75      56  

1  76      57  

1  77      58  

1  79      59  

1  80      60  

1  81      61    

207 

18      

2.08 

19       

209 

20     .'. 

2  10 

21     

2.11 

22 

2.12 

23       

2.13 

24     

2.14 

25     

2  15 

26 

2  16 

27    

1  82      62  

1  83      63  

1  84      64  

1  85      65  

1  86     66  

1  87      67  

2  17 

28  

29  

30     

2  18 
2.19 
2.20 

31     

2.21 

32     

2  22 

33  

34     

1  88      68  

1  89      69  

1  90      70  

j  Oversize  parcels '  

2  23 
2  24 

35     

2.25 

7.53 

Schedule  521  2E  Notes 

■  See  DMCS  section  521  61  for  oversize  Parcel  Post 

^Parcel  Post  pieces  exceeding  84  inches  m  length  and  girth  combined  and  weighing  less  than  15  pounds  are  subject  to  a  rate  equal  to  that  for 
a  15  pound  parcel  for  the  zone  to  which  the  parcel  is  addressed 

^A  mailing  fee  of  Si 25  00  must  be  paid  once  year  12-month  period  for  Parcel  Select. 

Package  Services  Rate  Schedule  522A— Bound  Printed  Matter  Subclass  Single  Piece  Rates 

[Dollars] 


Weigh!  not  exceeding  (pounds) 

Zones  1 
and  2 

Zone  3 

Zone  4 

Zone  5 

Zone  6 

Zone  7 

Zone  8 

1 

1  73 

1  73 
1  77 
1  82 
1  87 
1  91 
1  96 

1  76 
1  76 
1  81 
1  87 
1  92 

1  98 

2  03 

1  79 
1  79 
1  86 
1  92 

1  99 
206 

2  12 

1.85 
1.85 
1.93 
2.02 
2.10 
2.19 
2.27 

1.90 

1.90 

2.01 

2.11 

2  22  1 

2.32 

2.43 

1.97 
1.97 
2.10 
2.22 
2.35 
2  48 
2.60 

2.10 

1  5  

2  10 

2     

2  27 

2  5  

244 

3     

2  61 

3  5  

2  78 

4 

2.95 
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Package  Services  Rate  Schedule  522A— Bound  Printed  Matter  Subclass  Single  Piece  Rates— Continued 


I 


[Dollars] 


Weight  not  exceeding  (pounds) 


Zones  1 
and  2 


Zone  3 


Zone  4 


Zone  5 


Zone  6 


Zone  7 


Zone  8 


4.5 

5  .. 

6  .. 

7  ... 

8  ... 

9  ... 

10  . 

11  . 

12  . 

13  . 
14 
15  . 


2.00 

2.09 

2.19 

2.36 

253 

2  73 

3  12 

2.05 

2.14  : 

2.26 

2.44 

2.64 

2.86 

329 

2.14  ■ 

2.26 

2.39 

2.62 

2  85 

311 

3  62 

2.23 

2.37 

2.52 

2.79 

306 

336 

3  96 

2.32 

2.48 

2.66 

2.96 

3.27 

362 

4  30 

2.41 

2.59 

2.79 

3,13 

348 

387 

464 

2.51  ' 

2.70 

2.92 

330 

3.68 

4  12 

4  98 

2.60 

2.81 

3.06 

3,47 

389 

438 

532 

2.69 

2.92 

3.19 

3,64 

4  10 

463 

566 

2.78 

3,03 

3.32 

3.81 

431 

488 

600 

2.87 

3,14 

3.46 

3.98 

452 

514 

634 

2.96 

3.25 

3.59 

4.15 

473 

539 

668 

Schedule  5422A  Notes: 

'  For  barcode  discount,  deduct  $0.03  per  piece. 


Package  Services  Rate  Schedule  522B— Bound  Printed  Matter  Subclass  Basic  Presort  and  Carrier  Route 

Presort  Rates 

[Dollars] 


Per  piece 


Zone 


Basic  ^ 


Carrier 
route ' 


Per  pound 


1  and  2 

3  

4  

5  

6    

7  

8  


091 

0,81 

0  07 

091 

081 

009 

091 

0,81 

Oil 

0  91 

081 

0  15 

091 

0.81 

0  19 

0,91 

0.81 

0  23 

0,91 

0,81 

0.32 

Schedule  522B  Notes: 

^  For  barcode  discount,  deduct  $0.03  per  piece. 

2  Applies  to  mailings  of  at  least  300  pieces  presorted  to  carrier  route  as  specified  by  the  Postal  Service 

Package  Services  Rate  Schedule  522C— Bound  Printed  Matter  Subclass  Destination  Entry  Basic 

Presort 

[Dollars] 


DBf^^C  Zone 
1  and  2 

DBt\/1C  Zone 
3 

DBMC  Zone 
4 

DBMC  Zone 
5 

DSCF 

DDU 

Per  piece  rate  

Per  Dound  rate     

0.78 
0.06 

0.78 
0.09 

0.78 
0.11 

0.78 
0.15 

0,63  i 
0  05  ' 

0,57 
0  03 

Schedule  522C  Notes: 

1  For  barcode  discount,  deduct  $0.03  per  piece.  Barcode  discount  is  not  available  for  DDU  and  DSCF  rates  and  DBMC  mail  entered  at  an  ASF 
(except  Phoenix,  Arizona  ASF). 

2  A  mailing  fee  of  $125.00  must  be  paid  once  each  12-month  period  to  mail  at  any  destination  entry  Bound  Pnnted  Matter  rate 

Package  Services  Rate  Schedule  522D— Bound  Printed  Matter  Subclass  Destination  Entry  Basic 

Presort 

[Dollars] 


DBMC  Zone       DBMC  Zone       DBMC  Zone       DBMC  Zone 
1  and  2       i  3  4  5 


DSCF 


DDU 


Per  Piece  Rate  .. 
Per  Pound  Rate 


0.68 
006 


0.68 
0.09 


0.68 
0.11 


068 

0.15 


053 
005 


0  47 
0  03 


Schedule  522D  Notes: 

'  A  mailling  fee  of  $125.00  must  be  paid  once  each  12-month  penod  to  mail  at  any  destination  entry  Bound  Pnnted  Matter  rate. 

'  Package  Services  Rate  Schedule  523— Media  Mail  Subclass 


Rates  (dollars) 


First  Pound  Not  prescorled* 


1  30 
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Package  Services  Rate  Schedule  523— Media  Mail  Subclass— Continued 


Rates  (dollars) 


Level  A  Presort  (5-digils)'  ^  

Level  B  Presort  (BMC I'  ^*  

Each  addrtional  pound  through  7  pounds      

Each  additional  pound  over  7  pounds 

Schedule  523  Notes. 

'  A  mailing  fee  of  $125  00  must  be  paid  once  each  12-month  penod  for  each  permit 

2  For  mailings  of  500  or  more  pieces  properly  prepared  and  presorted  to  five-dlgit  destination  ZIP  Codes. 

3  For  mailings  of  500  or  more  pieces  properly  prepared  and  presorted  to  Bulk  Mail  Centers. 
"  For  barcode  discount,  deduct  $0  03  per  piece 

P.ACKAGE  SERVICES  RATE  SCHEDULE  524— LIBRARY  MAJL  SUBCLASS 


070 
1.00 
0.45 
003 


Rates  (dollars) 


First  Pound  Not  prescoried  »  

Level  A  Presort  (5-d(gits)'  ^    

Level  B  Presort  (BMC)'  ^^     

Each  additional  pound  through  7  pounds     

Each  additional  pound  over  7  pounds   -■■ 

Schedule  524 

'  A  mailing  fee  of  5125  00  must  be  paid  once  each  12-month  penod  for  each  permit. 

''For  mailings  of  500  or  more  pieces  properly  prepared  and  presorted  to  five-digit  destination  ZIP  Codes. 

3  For  mailings  of  500  or  more  pieces  property  prepared  and  presorted  to  Bulk  Mail  Centers 

^For  barcode  discount,  deduct  SO  03  per  piece 

Fee  Schedule  911— Address  Corrections 


1.24 
0.67 
0.95 
043 
029 


Descnption 

Fee 

Per  manual  correction     

$0  60 

Per  automated  correction                                                                                         

020 

Fee  Schedule  912 

Description 

'         Fee 

Per  thousand  addresses 


Zip  Coding  of  Mailing  Lists 
Correction  of  Mailing  Lists 


Per  submitted  address    

Minimum  charge  per  list  corrected  

Address  Changes  for  Election  Boards  and  Registration  Commissions 

Per  change  of  address  

Sequencing  of  Address  Cards 
Per  correction  


$73.00 

0.25 
7.50 

023 

0.25 


Schedule  912  Notes 

When  rurai  routes  nave  been  consolidated  or  changed  to  another  post  office   no  charge  will  be  made  for  correction  if  the  list  contains  only 
names  of  persons  residing  on  the  route  or  routes  involved 

FEE  SCHEDULE  921— POST  OFFICE  BOXES  AND  CALLER  SERVICE 

1.  Post  Office  Boxes  Semi-annual  Box  Fees.' 


Fee  group 


Box  size  2 

1 
B2 

C3 

C4 

1 
C5 

D6 

D7 

E 

1     

S30  00 

45  00 

85  00 

170  00 

300  00 

S27  50 

40  00 

7500 

150  00 

250  00 

522.50 

32  50 

60  00 

125.00 

212.50 

319.00 
27  50 
50.00 
87.50 

150  00 

$10.00 
16.00 
25.00 
50.00 
90.00 

$8.50 
13.00 
22.50  1 
40.00  ^ 
65.00 

$0.00 

2      

0.00 

3     

0.00 

4     

000 

5        

0.00 

'  A  customer  ineligible  for  earner  delivery  may  obtain  a  p>ost  office  box  at  Group  E  fees,  subject  to  administrative  decisions  regarding  cus- 
tomer's proximity  to  post  office 

2  Box  Size  1  =  under  296  cubic  inches,  2  ^  296-499  cubic  inches.  3  =  500-999  cubic  Inches;  4  =  1000-1999  cubic  inches;  5  =  2000  cubic 
inches  and  over 
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Description 


Fee 


Key  duplication  or  replacement  ., 
Post  office  box  lock  replacement 


$4  00 
1000 


I 


(All  applicable  Fee  Groups)  $30.00 


in.  Semi-annual  Caller  Service  Fee — S3 75, 00 
rV.  Annual  Call  Number  Reservation  Fee 

Fee  Schedule  931— Business  Reply  Mail 


Description 


Fee 


Active  business  reply  advance  deposit  account: 
Per  piece: 

I        Qualified  (without  optional  Quarterly  fee)  $0.05 

Qualified  (with  optional  Quarteriy  fee)  SO  01 

Nonletter-size,  using  weight  averaging  SO  01 

Other SO  10 

Payment  of  postage  due  charges  if  active  business  reply  mail  advance  deposit  account  not  used: 

Per  piece  SO  35 

Monthly  Fees  for  customers  using  weight  averaging  for  nonletter-size  business  reply  S600  00 

Optional  Qualified  BRM  Quarterly  Fee Si. 800  00 

Accounting  fee  for  advance  deposit  account  (see  Fee  Schedule  1000) 
Pennit  fee  (with  or  without  advance  deposit  account)  (see  Fee  Schedule  1 000) 


I 


Fee  Schedule  932— Merchandise  Return 


Description 


Fee 


Accounting  fee  for  advance  deposit  account  (see  Fee  Schedule  1 000) 
Permit  fee  (see  Fee  Schedule  1000) 


Fee  Schedule  933— On-Site  Meter  Service 


Description 


Meter  Service  (per  employee)  

Meters  reset  and/or  examined  (per  meter)  

Checking  meter  in  or  out  of  service  (per  meter) 


Schedule  933  Notes: 

^  Fee  does  not  apply  to  Secured  Postage  meters 


Fee 


$31  00 

$4  00 

$4  00^ 


Fee  Schedule  934  [Reserved] 


Fee  Schedule  935 — Bulk  Parcel  Return  Service 


Description 


Per  Retumed  Piece  

Accounting  fee  for  advance  deposit  account  (see  Fee  Schedule  1 000) 
Pemiit  fee  (see  Fee  Schedule  1000) 


I 


Fee  Schedule  936 — Shipper  Paid  Forwarding 


Description 


Accounting  fee  for  advance  deposit  account  (see  Fee  Schedule  1000) 


Fee  Schedule  941— Certified  Mail 


Description 


Per  piece 


Fee 


$1  62 


Fee 


Fee  (in  ad- 
dition to 
postage) 


,'0 
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Fee  Schedule  942— Registered  Mail 


Declared  value  ot  article  ' 


Fee  (In  addi- 
tion to  post- 
age) 


Handling  charge 
$0  00 


0  00 

775 
750 
8.25 
900 
9.75 
10.50 
11  25 
12.00 
12.75 
13.50 
14.25 
15.00 
15.75 
16.50 
17.25 
18.00 
1875 
19  50 
20.25 
21.00 
21  75 
22.50 
23.25 
24.00 
24.75 
25  50 
2625 
27.00 
27  00 

75825 

11258.25 

None 

0  01  to  100                                         

None 

100  01  to  500                                                    .          

None. 

500  01  to  1  nnn                                       

None. 

1  000  01 

to  2  000                          

None 

2  000  01 

to  3  000              

None 

3  000  01 

to  4  OOO       

None 

4  000  01 

to  5  000                           

None. 

5  000  01 

to  6  000      

None 

6  000  01 

to  7  000         .              

None. 

7  000  01 

to  8  000                                        

None. 

8  000  01 

to  9  000             

None 

9  000  01 

to  10  000                                       

None 

10  000  0 

to  1 1  000                 

None. 

11  000  0 

to  1 2  000                                     

None. 

12  000  0 

to  13  000                                             

None. 

13  000  0 

to  14  000          

None 

14  000  0 

to  15  000                                                  

None 

15  000  0 

to  16  000            

None. 

16  000  0 

to  17  000                                       

None. 

17  000  0 

to  18  000          

None. 

18  000  0 

to  19  000                          

None 

19  000  0 

to  20  000             

None 

20  000  0 

to  21  000         

None 

21  000  0 

None 

22  000  0 

to  23  000          

None 

23  000  0 

None 

24  000  0 

to  25  000          

None 

25  000  0 

plus  75  cents  for  each 

Over  $1  million  to  S15  million         

$1 ,000  (or  fraction 
thereof)  over 
$25,000 
plus  75  cents  for  each 

Over  S1  5  million 

$1 ,000  (or  fraction 
thereof)  over  $1 
million, 
plus  amount  deter- 

mined by  the  Postal 
Service  based  on 
weight,  space  and 
value. 

Schedule  942  Notes 

Articles  with  a  declared  value  of  more  than  S25  000  can  t^e  registered, 


but  compensation  for  loss  or  damage  is  limited  to  $25,000. 


Fee  Schedule  943 — Insurance 


Coverage  Fee  (in  addition  to  postage) 

Express  Mail  Insurance 

Document  Reconstruction- 

$0  01  to  S500  :  No  charge 

Merchandise  '  | 

$0  01  to  $500  I  No  charge 

$500  01  to  $5000  $1.00  for  each  $100  (or  fraction  thereof)  over  $500  In  value 

General  Insurance 

$0  01  to  $50   j  $1  10 

$50  01  to  $100     I  $2  00 

$100  01  to  $5000  $2  00  plus  $100  for  each  $100  (or  fraction  thereof)  over  $100  in  cov- 
erage 

Schedule  943  Notes 

'  For  bulk  insurance  coverage  between  SO  Oi  to  S50  00   deduct  $0  60  per  piece   For  bulk  insurance  coverage  between  $50  01  to  $5,00000, 
deduct  $0  80  per  piece 
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Fee  Schedule  944 — Collect  on  Delivery 


Description 


Fee  (in  addi- 
tion to  post- 
age) 


Amount  to  be  collected,  or  Insurance  Coverage  Desired: 

$0.01  to  $50  

50.01  to  100  

100.01  to  200  

200O1  to  300  

300.01  to  400  

400.01  to  500  

500O1  to  600  

600O1  to  700  

700O1  to  800  

800.01  to  900  

900O1  to  1000  

Notice  of  nondelivery  of  COD 

Alteration  of  COD  charges  or  designation  of  new  addressee 
Registered  COD  


S4.50 

5  50 

6  50 

7  50 

8  50 

9  50 

10  50 

11  50 
1250 
13.50 
1450 

300 
300 
400 


Fee  Schedule  945— Return  Receipts 


Description 


Fee  (in  ad- 
dition to 
postage) 


Receipt  requested  at  time  of  mailing:  ^ 

Items  other  than  merchandise 

Merchandise  (without  another  special  service) 
Receipt  requested  after  mailing^ 


$1.50 
2.35 
350 


Schedule  945  Notes* 

■I  This  receipt  shows  the  signature  of  the  person  to  whom  the  mailpiece  was  delivered,  the  date  of  delivery  and  the  delivery  address,  if  such 
address  is  different  from  the  address  on  the  mailpiece. 
2 This  receipt  shows  to  whom  the  mailpiece  was  delivered  and  the  date  of  delivery. 


I 


Fee  Schedule  946— Restricted  Delivery 


Description 


Per  Piece 


Fee  (in  addi- 
tion to  post- 
age) 


$3  20 


Fee  Schedule  947— Certificate  of  Mailing 


Description 


Fee  (in  addi- 
tion to  post- 
age) 


Individual  Pieces: 

Original  certificate  of  mailing  for  listed  pieces  of  all  classes  of  ordinary  mail  (per  piece)  * 

Three  or  more  pieces  individually  listed  in  a  firm  mailing  book  or  an  approved  customer  provided  manifest  (per  piece)  

Each  additional  copy  of  original  certificate  of  mailing  or  original  mailing  receipt  for  registered,  insured,  certified,  and  COD 

mail  (each  copy)  

Bulk  Pieces: 

Identical  pieces  of  First-Class  and  Standard  Mail  paid  with  ordinary  stamps,  precanceled  stamps,  or  meter  stamps  are  sub- 
ject to  the  following  fees: 

Up  to  1,000  pieces  (one  certificate  for  total  number) 

Each  additional  1,000  pieces  or  fraction 

Duplicate  copy 


$0  75 
0  25 

075 


3  50 
0  40 
0  75 


Fee  Schedule  948— Delivery  Confirmation 


Description 


Fee  (in  addi- 
tion to  post- 
age) 


Used  in  Conjunction  with  Priority  Mail: 

Electronic  

Manual 

Used  in  Conjunction  with  Parcel  Post,  Bound  Printed  Matter,  Library  Mail,  and  Media  Mail: 

Electronic  


$0  00 
0  40 

0.12 
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Fee  Schedule  948— Delivery  Confirmation — Continued 


Description 


Manual 
Used  in  Conjunction  with  Regular  and  Nonprotit  Standard  Mail: 
Electronic  


Fee  Schedule  949— Signature  Confirmation 


Descnption 


Fee  (in  addi- 
tion to  post- 
age) 


0.50 
0  12 


Fee  (in  addi- 
tion to  post- 
age) 


Used  in  Conjunction  with  Pnonty  Mail: 


Electronic 


Manual     

Used  in  Coniunction  with  Parcel  Post  Bound  Pnnted  Matter  Library  Mail,  and  Media  Mail 
Electronic 
Manual  


$1.25 
1.75 

1  25 
1.75 


Fee  Schedule  951— Parcel  Air  Lift 


Descnption 


Descnption 


Fee  (in  addi- 
tion to  Parcel 
Post  postage) 


Up  to  2  pounds       

Over  2  up  to  3  pounds  

Over  3  up  to  4  pounds  

Over  4  pounds        

Fee  Schedule  952— Special  Handling 


$0.40 
0.75 
1.15 
1.55 


Fee  (in  addi- 
tion to  post- 
age) 


Not  more  than  10  pounds 
More  than  10  pounds 


$5.40 
7.50 


Fee  Schedule  961— Stamped  Envelopes 


Descnption 


Single  Sale  #6-3/4  size  and  #10  size: 

Basic      

Special    

Household  (50):  #6-3/4  size  through  #10  size 

Basic      

Special   

Bulk  (500)  #6-3/4  size: 

Plain  Basic    

Pnnted  Basic  

Bulk  (500):  #6-3/4  size  through  #10  size 

Plain  Basic  '  ^  

Pnnted  Basic  , 

Plain  Special  

Pnnted  Special  


Fee  (in  addi- 
tion to  post- 
age) 


$0.08 
0.09 

3.50 
4.50 

12.00 
17.00 

14.00 
20.00 
19.00 
25.00 


Schedule  961  Notes 

Basic"  envelopes  include    regular    (no  window)     window    (single  window),  "pre-cancelled  regular",  and  "pre-cancelled  window"  styles.  "Spe- 
cial" envelopes  include  all  envelopes  with  patched  m  indicia     Pnnted"  envelopes  are  available  with  multi-color  printing. 
'  Available  in  "double  window"  style. 
^Available  in    savings  bond"  style 


oo       ^rKr\r\  /  XT- 
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Fee  Schedule  962— Stamped  Cards 


I 


Description 


Stamped  Card 

Double  Stamped  Card 


Fee  (in  addi- 
tion to  post- 
age) 

SO  02 
004 


Fee  Schedule  971— Money  Orders 


Description 


Fee 


Domestic    SO  01  to  S700 

APO-FPO  SO. 01  toS700 

Inquiry  Fee,  which  includes  the  issuance  of  copy  of  a  paid  money  order 


SO  75 
S025 
S2  75 


Fee  Schedule  981— Mailing  Online 


Description 


Fee 


Fees  are  calculated  by  multiplying  times  the  sum  of  printer  contractual  costs  for  the  particular  mailing  and  0.5  cents  per  impres- 
sion for  other  Postal  Service  costs 


Certification  of  a  system  as  functionally  equivalent  to  Mailing  Online  (see  Fee  Schedule  1000) 


1  52 

1  52x(P-^0  5xl) 

P  =  Printer 

Contractual 

Costs 

I  =  Number  of 

Impressions 


This  provision  expires  the  later  of: 

a.  three  years  after  the  implementation  date  specified  bv  the  Postal  Service  Board  of  Governors,  or 

b.  if,   by   the   expiration   date   specified   in   (a),   a   proposal   to   make   Mailing   Online   permanent   is    pending   before 
the  Postal  Rate  Commission,  the  later  of: 

1.  three  months  after  the  Commission  takes  action  on  such  proposal  under  section  3624  of  Title  39.  or 

2.  — if  applicable — on  the  implementation  date  for  a  permanent  Mailing  Online. 


Fee  Schedule  1000 


Descnption 


Fee^ 


First-Class  Presorted  Mailing  

Regular,  Enhanced  Carrier  Route,  Nonprofit,  and  Nonprofit  Enhanced  Carner  Route  Standard  Mail  Bulk  Mailing 
Periodicals: 

A.  Original  Entry  

B.  Additional  Entry 

C.  Re-entry  

D.  Registration  for  News  Agents 

Parcel  Select 

Bound  Printed  Matter:  Destination  BMC,  SCF.  and  DDU  

Media  Mail  Presorted  Mailing  

Library  Mail  Presorted  Mailing ■• 

Authorization  to  Use  Pennit  Imprint  

Special  Services: 
Bulk  Parcel  Return  Service: 

A.  Permit 

8.  Accounting  Fee  (advance  deposit  account) 
Business  Reply  Mail: 

A.  Permit  (with  or  without  advance  deposit  account) 

B.  Accounting  Fee  (advance  deposit  account) 
Mailing  Online:^ 

A.  Certification  of  a  system  as  functionally  equivalent  to  Mailing  Online 
Merchandise  Return: 

A.  Permit 

B.  Accounting  Fee  (advance  deposit  account) 
Shipper  Paid  Forwarding: 

A.  Accounting  Fee  (advance  deposit  account) 


5125  00 
125  00 

350  00 

50  00 
40  00 
40  00 
125  00 
125  00 
125  00 
125  00 
125  00 


125  00 

375  00 

125   >0 
37£  00 

125  00 

125  00 
375  00 

375  00 


Schedule  1000  Notes: 

^  Fees  must  be  paid  once  each  12-month  period. 
2  This  provision  expires  the  later  of: 

a  Three  years  after  the  Mailing  Online  implementation  date  specified  by  the  Postal  Service  Board  of  Govemors,  or 

b.  If,  by  the  expiration  date  specified  in  (a),  a  proposal  to  make  Mailing  Online  pemianent  is  pending  before  the  Postal  Rate  Commission,  the 
later  of: 


IfiMlmpal    Daoictmr  /  Vnl      RC;      Mr.      9j1H  /  TiiQC/^a\r      rioi-omVior    9R      9nnn  /  Mntifoc 


fti(;QQ 
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1  Three  months  after  the  Commission  takes  action  on  such  proposal  under  section  3624  of  Title  39,  or 

2  — if  applicable — on  the  implemenation  date  tor  a  permanent  Mailing  Online 


Attachment  B  to  the  Decision  of  the 
Governors  of  the  United  States  Postal 
Service  on  the  Recnnunended  Decision 
of  the  Postal  Rate  Commission  on  Postal 
Rate  and  Fee  Changes.  Docket  No. 
R2000-1 

Ue(fniber4   JOOO. 

Changes  to  the  Domestic  Mail 
Classification  Schedule  Amend  the 
Domestic  Mail  Classification  Schedule 
By  Inserting  Italicized  Text  and 
Deleting  Bracketed  Text  as  Follows: 

Expedited  Mail  Classification  Schedule 

no     Definition 

Expedited  Mail  i.s  mail  matter  entered 
as  Express  Mail  under  the  provisions  of 
this  Schedule.  Any  matter  eligible  for 
mailing  may.  at  the  option  of  the  mailer, 
be  mailed  as  Express  Mail.  Insuranc  e  is 
either  included  in  Express  Mail  postage 
or  is  available  for  an  additional  charge, 
depending  on  the  value  and  nature  of 
the  item  sent  by  Express  Mail. 

120  DESCRIPTION  OF  SERVICES 

121  Same  Day  Airport  Service 

Same  Day  Airport  service  is  available 
between  designated  airport  mail 
facilities 

122  Custom  Designed  Service 

122.1  General 

Custom  Designed  serv  ice  is  available 
between  designated  postal  facilities  or 
other  designated  locations  for  mailable 
matter  tendered  under  a  service 
agreement  between  the  Postal  Service 
and  the  mailer.  Service  under  a  service 
agreement  shall  be  offered  in  a  manner 
consistent  with  39  L'.S.C.  403(c). 

122.2  Service  Agreement. 

A  service  agreement  shall  set  forth  the 
following: 

a.  The  scheduled  place  for  each 
shipment  tendered  for  service  to  each 
specific  destination; 

b.  Scheduled  place  for  claim,  or 
delivery,  at  destination  for  each 
scheduled  shipment; 

c.  Scheduled  time  of  day  for  tender  at 
origin  and  for  claim  or  deliver.-  at 
destination. 

122.3  Pickup  and  Delivery. 
Pickup  at  the  mailer's  premises,  and/ 

or  delivery  at  an  address  other  than  the 
destination  postal  facility  is  provided 
under  terms  and  conditions  as  specified 
by  the  Postal  Service. 

122.4  Commencement  of  Service 
Agreement. 

Service  provided  pursuant  to  a  service 
agreement  shall  commence  not  more 
than  10  days  after  the  signed  service 


agreement  is  tendered  to  the  Postal 
.Service. 

122.5     Termination  of  Service 
Agreement 

122  51     Termination  by  Postal 
Senice. 

Express  Mail  service  provided 
pursuant  to  a  service  agreement  may  be 
terminated  by  the  Postal  Service  upon 
10  ddvs  prior  written  notice  to  the 
mailer  if: 

a.  .Service  cannot  be  provided  for 
reasons  beyond  the  control  of  the  Postal 
Service  or  because  of  changes  in  Postal 
Service  facilities  or  operations,  or 

b.  The  mailer  fails  to  adhere  to  the 
terms  of  the  service  agreement  or  this 
schedule. 

122  52     Termination  by  Mailers. 

The  mailer  may  terminate  a  service 
agreement,  for  any  reason,  by  notice  to 
the  Postal  Service. 

123     Next  Day  Service  and  Second  Day 
Service 

123.1  Availability  of  Services. 
Next  Day  and  Second  Day  Services 

are  available  at  designated  retail  postal 
facilities  to  designated  destination 
facilities  or  locations  for  items  tendered 
by  the  time  or  times  specified  by  the 
Postal  Service.  Next  Day  Service  is 
available  for  overnight  delivery.  Second 
Day  Service  is  available  for  second  day 
delivery. 

123.2  Pickup  Service. 

Pickup  service  is  available  for  Next 
Day  and  Second  Day  .Services  under 
terms  and  conditions  as  specified  by  the 
Postal  Service.  Service  shall  be  offered 
in  a  manner  consistent  with  39  U.S.C. 
403(c). 

130     PHYSICAL  LIMITATIONS 
Express  Mail  may  not  exceed  70  pounds 
or  108  inches  in  length  and  girth 
combined. 

140     POSTAGE  AND  PREPARATION 

Except  as  provided  in  Rate  Schedules 
121,  122  and  123,  postage  on  Express 
Mail  is  charged  on  each  piece.  For 
shipments  tendered  in  Express  Mail 
pouches  under  a  service  agreement, 
each  pouch  is  a  piece. 

150  DEPOSnWND  DELIVERY 

151  Deposit 

Express  Mail  must  be  deposited  at 
places  designated  bv  the  Postal  Ser\'ice. 

152  Receipt 

A  receipt  showing  the  time  and  date 
of  mailing  will  be  provided  to  the  mailer 
upon  acceptance  of  Express  Mail  by  the 
Postal  Service.  This  receipt  ser\es  as 
evidence  of  mailing. 


153  Service 

Express  Mail  service  provides  a  high 
speed,  high  reliability  service.  Same  Day 
Airport  Express  Mail  will  be  dispatched 
on  the  next  available  transportation  to 
the  destination  airport  mail  facility. 
Clustom  Designed  Express  Mail  will  be 
available  for  claim  or  delivery  as 
specified  in  the  service  agreement. 

154  Forwarding  and  Return 

When  Express  Mail  is  returned,  or 
forwarded,  as  specified  by  the  Postal 
Service,  there  will  be  no  additional 
charge. 

160     ANCILLARY  SERVICES 

The  following  services  may  be 
obtained  in  conjunction  with  mail  sent 
under  this  classification  schedule  upon 
payment  of  applicable  fees: 


Service 

Schedule 

a  Address  correction  

911 

b  Return  receipts  

945 

c.  COD  

944 

d  Express  Mail  Insurance  

943 

e  Mailing  Online 

981 

170     RATES  AND  FEES 

The  rates  for  Express  Mail  are  set 
forth  in  the  following  rate  schedules: 

Schedule 

, 

a.  Same  Day  Airport   I  121 

b  Custom  Designed  122 

c  Next  Day  Post  Office-to-Post 
Office  123 

d  Second  Day  Post  Office-to- 
Post  Office  123 

e  Next  Day  Post  Office-to-Ad- 
dressee  123 

f  Second  Day  Post  Office-to-Ad- 
dressee  123 


180  REFUNS 

181  Procedure 

Claims  f     refunds  of  postage  must  be 
filed  within  the  period  of  time  and 
under  terms  and  conditions  specified  by 
the  Postal  Service. 

182  Availability 

182.1  Same  Day  Airport. 

The  Postal  Service  will  refund  the 
postage  for  Same  Day  Airport  Express 
Mail  not  available  for  claim  by  the  time 
specified,  unless  the  delay  is  caused  by: 

a.  Strikes  or  work  stoppage; 

b.  Delay  or  cancellation  of  flights;  or 

c.  Governmental  action  beyond  the 
control  of  Postal  Service  or  air  carriers. 

182.2  Custom  Designed. 
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Except  where  a  service  agreement 
provides  for  claim,  or  delivery,  of 
Custom  Designed  Express  Mail  more 
than  24  hours  after  scheduled  tender  at 
point  of  origin,  the  Postal  Service  will 
refund  postage  for  such  mail  not 
available  for  claim,  or  not  delivered, 
within  24  hours  of  mailing,  unless  the 
item  was  delayed  by  strike  or  work 
stoppage. 

182.3  Next  Day. 

Unless  the  item  was  delayed  by  strike 
or  work  stoppage,  the  PostaJ  Service 
will  refund  postage  for  Next  Day 
Express  Mail  not  available  for  claim  or 
not  delivered: 

a.  By  10:00  a.m.,  or  earlier  time{s) 
specified  by  the  Postal  Service,  of  the 
next  delivery  day  in  the  case  of  Post 
Office-to-Post  Office  service; 

b.  By  3:00  p.m,,  or  earlier  time(s) 
specified  by  the  Postal  Service,  of  the 
next  delivery  day  in  the  case  of  Post 
Office-to-Addressee  service. 

182.4  Second  Day. 

Unless  the  item  was  delayed  by  strike 
or  work  stoppage,  the  Postal  Service 
will  refund  postage  for  Second  Day 
Express  Mail  not  available  for  claim  or 
not  delivered: 

a.  By  10:00  a.m.,  or  earlier  time(s) 
specified  by  the  Postal  Service,  of  the 
second  delivery  day  in  the  case  of  Post 
Office-to-Post  Office  service; 

b.  By  3:00  p.m.,  or  earlier  time(s) 
specified  by  the  Postal  Service,  of  the 
second  delivery  day  in  the  case  of  Post 
Office-to-Addressee  service. 

FIRST-CLASS  MAIL  CLASSfflCATION 
SCHEDULE 

2107     DEFINITION 

Any  matter  eligible  for  mailing  may, 
at  the  option  of  the  mailer,  be  mailed  as 
First-Class  Mail,  The  following  must  be 
mailed  as  First-Class  Mail,  unless 
mailed  as  Express  Mail  or  exempt  under 
title  39,  United  States  Code,  or  except  as 
authorized  under  sections  344.12, 
344.23  and  443: 

a.  Mail  sealed  against  postal 
inspection  as  set  forth  in  section  5000; 

b.  Matter  wholly  or  partially  in 
handwriting  or  typewriting  except  as 
specifically  permitted  by  sections  312, 
313,  [323,  344.22,1520,  544.2,  and  446: 

c.  Matter  having  the  character  of 
actual  and  personal  correspondence 
except  as  specifically  permitted  by 
sections  312.  313.  [323,  344.22,]520, 
544.2,  and  446;  and 

d.  Bills  and  statements  of  account, 

220  DESCRIPTION  OF  SUBCLASSES 

221  Letters  and  Sealed  Parcels 
Subclass 

221.1     General. 
The  Letters  and  Sealed  Parcels 
subclass  consists  of  First-Class  Mail 


weighing  13  ounces  or  less  that  is  not 
mailed  under  section  222  or  223. 

221.2  Regular  Rate  Categories. 
The  regular  rate  categories  consist  of 

Letters  and  Sealed  Parcels  subclass  mail 
not  mailed  under  section  221.3. 

221.21  Single-Piece  Rate  Categon'. 
The  single-piece  rate  category  applies 

to  regular  rate  Letters  and  Sealed  Parcels 
subclass  mail  not  mailed  under  section 
221.22  or  221.24. 

221.22  Presort  Rate  Category. 
The  presort  rate  category  applies  to 

Letters  and  Sealed  Parcels  subclass  mail 
that: 

a.  Is  prepared  in  a  mailing  of  at  least 
500  pieces; 

b.  Is  presorted,  marked,  and  presented 
as  specified  by  the  Postal  Service;  and 

c.  Meets  the  addressing  and  other 
preparation  requirements  specified  by 
the  Postal  Service. 

221.23  Reserved 

221.24  Qualified  Business  Reply 
Mail  Rate  Category. 

The  qualified  business  reply  mail  rate 
category  applies  to  Letters  and  Sealed 
Parcels  subclass  mail  that: 

a.  Is  provided  to  senders  by  the 
recipient,  an  advance  deposit  account 
business  reply  mail  permit  holder,  for 
return  by  mail  to  the  recipient; 

b.  Bears  the  recipient's  preprinted 
machine-readable  return  address,  a 
barcode  representing  not  more  than  1 1 
digits  (not  including  "correction" 
digits),  a  Facing  Identification  Mark, 
and  other  markings  specified  and 
approved  by  the  Postal  Service;  and 

c.  Meets  the  letter  machinability  and 
other  preparation  requirements 
specified  by  the  Postal  Service. 

221.25  Reserved 

221.26  Nonstandard  Size  Surcharge. 
Regular  rate  category  Letters  and 

Sealed  Parcels  subclass  mail  is  subject 
to  a  surcharge  if  it  is  nonstandard  size 
mail,  as  defined  in  section  232. 

221.27  Presort  Discount  for  Pieces 
Weighing  More  Than  Two  Ounces. 

Presort  rate  category  Letters  and 
Sealed  Parcels  subclass  mail  is  eligible 
for  an  additional  presort  discount  on 
each  piece  weighing  more  than  two 
ounces. 

221.3  Automation  Rate  Categories — 
Letters  and  Flats. 

221.31     General. 

The  automation  rate  categories  consist 
of  Letters  and  Sealed  Parcels  subclass 
mail  weighing  13  ounces  or  less  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
500  pieces,  or  is  provided  for  entry  as 
mail  using  Mailing  Online  or  a 
functionally  equivalent  service, 
pursuant  to  section  981; 

b.  Is  presorted,  marked,  and  presented 
as  specified  by  the  Postal  Service; 

c.  Bears  a  barcode  representing  not 
more  than  1 1  digits  (not  including 


"correction"  digits)  as  specified  by  the 
Postal  Service;  and 

d.  Meets  the  machinability. 
addressing,  barcoding,  and  other 
preparation  requirements  specified  by 
the  Postal  Service. 

221.32  Letter  Ca  tegories 
221.[32]321     [Basic  Rate 

Category. iBasjc  Rate  Category 

The  basic  rate  category  applies  to 
letter-size  automation  rate  category  mail 
not  mailed  under  section  221.(33] 522, 
221. [34)323,  or  221. [35)324. 

221. [33)322     (Three-Digit  Rate 
Category.) Three-Digif  Rate  Category 

The  three-digit  rate  category  applies 
to  letter-size  automation  rate  category 
mail  presorted  to  single  or  multiple 
three-digit  ZIP  Code  destinations  as 
specified  by  the  Postal  Service. 

221.(34)323     [Five-Digit  Rate 
Category. )F;Ve-D/gjf  Rate  Category 

The  five-digit  rate  category'  applies  to 
letter-size  automation  rate  categon,^  mail 
presorted  to  single  or  multiple  five-digit 
ZIP  Code  destinations  as  specified  by 
the  Postal  Service. 

221.(35)324     [Carrier  Route  Rate 
Category. [Garner  Route  Rate  Categor,' 

The  carrier  route  rate  category  applies 
to  letter-size  automation  rate  category 
mail  presorted  to  carrier  routes.  It  is 
available  only  for  those  carrier  routes 
specified  by  the  Postal  Service. 

221.33  Flats  Categories 
221. [36)331     (Basic  Flats  Rate 

Category. jBasjc  Flats  Rate  Category. 

The  basic  flats  rate  category  applies  to 
flat-size  automation  rate  category  mail 
not  mailed  under  section  221.(37)332  or 
221.333. 

221. [37)332  [Three-and  Five-Digit 
Flats  Rate  Category.)  Three-Digit  Flats 
Rate  Categon,-. 

The  three-[  and  five-)digit  flats  rate 
category  applies  to  flat-size  automation 
rate  category  mail  presorted  to  single  or 
multiple  three-(  and  five-)digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service. 

221 .333     Five-Digit  Flats  Rate 
Category. 

The  five-digit  flats  rate  category 
applies  to  flat-size  automation  rate 
category  mail  presorted  to  single  or 
multiple  five-digit  ZIP  Code  destinations 
as  specified  bv  the  Postal  Service. 

221.(38)334     [Nonstandard  Size 
SuTchaTge.]Nonstandard  Size 
Surcharge. 

Flat-size  automation  rate  category' 
pieces  are  subject  to  a  surcharge  if  they 
are  nonstandard  size  mail,  as  defined  in 
section  232. 

221.(39)34     Presort  Discount  for 
Pieces  Weighing  More  Than  Two 
Ounces. 

Presorted  automation  rate  categon.' 
mail  is  eligible  for  an  additional  presort 
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discount  on  each  piece  weighing  more 
than  two  ounces. 

222     Cards  Subclass 

222.1  Definition. 

222.11  Cards. 

The  Cards  subclass  consists  of 
Stamped  Cards,  defined  in  section 
962.l(l|.  and  postcards.  A  postcard  is  a 
privately  printed  mailing  card  for  the 
transmission  of  messages.  To  be  eligible 
to  be  mailed  as  a  First-Class  postcard,  a 
card  must  be  of  uniform  thickness  and 
must  not  exceed  any  of  the  following 
dimensions: 

a.  6  inches  in  length; 

b.  4-4  inches  in  width; 

c.  0.016  inch  in  thickness. 

222.12  Double  Cards. 

Double  Stamped  Cards  or  double 
postcards  may  be  mailed  as  Stamped 
Cards  or  postcards.  Double  Stamped 
Cards  are  defined  in  section  962  1[2|.  A 
double  postcard  consists  of  two  attached 
cards,  one  of  which  may  be  detached  by 
the  receiver  and  returned  by  mail  as  a 
single  postcard. 

222.2  Restriction. 

A  mailpiece  with  any  of  the  following 
characteristics  is  not  mailable  as  a 
Stamped  Card  or  postcard  unless  it  is 
prepared  as  specified  by  the  Postal 
Service; 

a.  Numbers  or  letters  unrelated  to 
postal  purposes  appearing  in  the 
address  portion  of  the  card; 

b.  Punched  holes; 

c  Vertical  tearing  guide; 

d.  An  address  pcjrtion  which  is 
smaller  than  the  remainder  of  the  card. 

222.3  Regular  Rate  Categories. 

222.31  Single-Piece  Rate  Category. 
The  single-piece  rate  categorv^  applies 

to  regular  rate  Cards  subclass  mail  not 
mailed  under  section  222.32  or  222.34. 

222.32  Presort  Rate  Categor\'. 
The  presort  rate  category  applies  to 

Cards  subclass  mail  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
500  pieces; 

b.  Is  presorted,  marked,  and  presented 
as  specified  by  the  Postal  Service;  and 

c.  Meets  the  addressing  and  other 
preparation  requirements  specified  by 
the  Postal  Service. 

222.33  Reserved 

222.34  Qualified  Business  Reply 
Mail  Rate  Category-. 

The  qualified  business  reply  mail  rate 
category'  applies  to  Cards  subclass  mail 
that: 

a.  Is  provided  to  senders  by  the 
recipient,  an  advance  deposit  account 
business  reply  mail  permit  holder,  for 
return  by  mail  to  the  recipient; 

b.  Bears  the  recipient's  preprinted 
machine-readable  return  address,  a 
barcode  representing  not  more  than  1 1 
digits  (not  including    correction" 


digits).  a.Facing  Identification  Mark, 
and  other  markings  specified  and 
approved  by  the  Postal  Service;  and 

c.  Meets  the  card  machinability  and 
other  preparation  requirements 
specified  by  the  Postal  Service. 

222.4  Automation  Rate  Categories. 

222.41  General. 

The  automation  rate  categories  consist 
of  Cards  subclass  mail  that: 

a  Is  prepared  in  a  mailing  of  at  least 
500  pieces,  or  is  provided  for  entry  as 
mail  using  Mailing  Online  or  a 
functionally  equivalent  service, 
pursuant  to  section  981; 

b  Is  presorted,  marked,  and  presented 
as  specified  by  the  Postal  Service; 

c.  Bears  a  barcode  representing  not 
more  than  1 1  digits  (not  including 
"correction"  digits)  as  specified  by  the 
Postal  Service;  and 

d.  Meets  the  machinability. 
addressing,  barcoding.  and  other 
preparation  requirements  specified  by 
the  Postal  Service. 

222.42  Basic  Rate  Category. 
The  basic  rate  category  applies  to 

automation  rate  c:ategor\'  cards  not 
mailed  under  section  222.43,  222.44,  or 
222.45. 

222.43  Three-Digit  Rate  Category. 
The  three-digit  rate  category  applies 

to  automation  rate  category  cards 
presorted  to  single  or  multiple  three- 
digit  ZIP  Code  destinations  as  specified 
bv  the  Postal  Service. 
'222.44     Five-Digit  Rate  Category-. 

The  five-digit  rate  category  applies  to 
automation  rate  category  cards  presorted 
to  single  or  multiple  five-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service. 

222.45     (Carrier  Route  Rate  Category. 

The  carrier  route  rate  category  applies 
to  automation  rate  category  cards 
presorted  to  carrier  routes.  It  is  available 
only  for  those  carrier  routes  specified  by 
the  Postal  Service. 

223     Priority  Mail  Subclass 

223.1  General. 

The  Priority  Mail  subclass  consists  of: 

a.  First-Class  Mail  weighing  more 
than  13  ounces;  and 

b.  .^ny  mailable  matter  which,  at  the 
option  of  the  mailer,  is  mailed  for 
expeditious  mailing  and  transportation. 

223.2  Single-Piece  Priority  Mail  Rate 
Category. 

The  single-piece  priority  mail  rate 
category  applies  to  Priority  Mail 
subclass  mail(  not  mailed  under  section 
223.4]. 

223.3  Reserved 
223  4     Reserved 

223.5  Flat  Rate  Envelope. 
Priority  Mail  subclass  mail  sent  in  a 

■fiat  rate"  envelope  provided  by  the 
Postal  Service  is  charged  the  two-pound 
rate. 


223.6  Pickup  Service. 

Pickup  service  is  available  for  Priority 
Mail  subclass  mail  under  terms  and 
conditions  specified  by  the  Postal 
Service. 

223.7  Bulky  Parcels. 

Priority  Mail  subclass  mail  weighing 
less  than  15  pounds,  and  measuring 
over  84  inches  in  length  and  girth 
combined,  is  charged  a  minimum  rate 
equal  to  that  for  a  15-pound  parcel  for 
the  zone  to  which  the  piece  is 
addressed. 

230  PHYSICAL  LIMITATIONS 

231  Size  and  Weight 

First -Class  Mail  may  not  exceed  70 
pounds  or  108  inches  in  length  and 
girth  combined.  Additional  size  and 
weight  limitations  apply  to  individual 
First-Class  Mail  subclasses. 

232  Nonstandard  Size  Mail 

Letters  and  Sealed  Parcels  subclass 
mail  weighing  one  ounce  or  less  is 
nonstandard  size  if: 

a.  Its  aspect  ratio  does  not  fall 
between  1  to  1.3  and  1  to  2.5  inclusive; 
or 

b.  It  exceeds  any  of  the  following 
dimensions: 

11.5  inches  in  length; 
6.125  inches  in  width;  or 
0.25  inch  in  thickness 

240     POSTAGE  AND  PREPARATION 

Postage  on  First-Class  Mail  must  be 
paid  as  set  forth  in  section  3000.  Postage 
is  computed  separately  on  each  piece  of 
mail.  Pieces  not  within  the  same  postage 
rate  increment  may  be  mailed  at  other 
than  a  single-piece  rate  as  part  of  the 
same  mailing  only  when  specific 
methods  approved  by  the  Postal  Service 
for  determining  and  verifying  postage 
are  followed.  All  mail  mailed  at  other 
than  a  single-piece  rate  must  have 
postage  paid  in  a  manner  not  requiring 
cancellation. 

250  DEPOSIT  AND  DELIVERY 

251  Deposit 

First-Class  Mail  must  be  deposited  at 
places  and  times  designated  by  the 
Postal  Service. 

252  Service 

First-Class  Mail  receives  expeditious 
handling  and  transportation,  except  that 
when  First-Class  Mail  is  attached  to  or 
enclosed  with  mail  of  another  class,  the 
service  of  that  class  applies. 

253  Forwarding  and  Return 

First-Class  Mail  that  is  undeliverable- 
as-addressed  is  forwarded  or  returned  to 
the  sender  without  additional  charge. 


260    ANCILLARY  SERVICES 

The  following  services  may  be 
obtained  in  conjunction  with  mail  sent 
under  this  classification  schedule  upon 
payment  of  applicable  fees: 


Service 


a  Address  [cjCbrrection 

b  Business  [rjfteply  [m]A4lail 

c  Certificates  of  [m]/Kaillng  

d  Certified  [mjAfail  

eCOD 

f  Insurance 

g  Registered  [mjMail  

h  Retum  [rjRecelpt  (limited  to 
merchandise  sent  by  Priority 
Mail)  

i  Merchandise  [rjfletum  

j  Delivery  [c]Ci)nfinmation  (limited 
to  Priority  Mall)  

k  Reserved. 

I  Mailing  Online 


Schedule 


911 
931 
947 
941 
944 
943 
942 


945 
932 

948 

981 


270  RATES  AND  FEES 

271  First-Class  Mail. 

The  rates  and  fees  for  First-Class  Mail 
are  set  forth  in  the  following  rate 
schedules: 


a  Letters  and  Sealed  Parcels 

b  Cards  

c  Priority  Mail  


Schedule 


221 
222 
223 


272     Keys  and  Identification  Devices. 

Keys,  identification  cards, 
identification  tags,  or  similar 
identification  devices  that: 

a.  weigh  no  more  than  2  pounds; 

b.  are  mailed  without  cover;  and 

c.  bear,  contain,  or  have  securely 
attached  the  name  and  address 
information,  as  specified  by  the  Postal 
Service,  of  a  person,  organization,  or 
concern,  with  instructions  to  return  to 
the  address  and  a  statement 
guaranteeing  the  payment  of  postage 
due  on  delivery;  are  subject  to  the 
following  rates  and  fees: 

i.  the  applicable  single-piece  rates  in 
schedules  221  or  223; 

ii.  the  fee  set  forth  in  fee  schedule  931 
for  payment  of  postage  due  charges  if  an 
active  business  reply  mail  advance 
deposit  account  is  not  used,  and 

iii.  if  applicable,  the  surcharge  for 
nonstandard  size  mail,  as  defined  in 
section  232. 

280    AUTHORIZATIONS  AND 
LICENSES 

The  mailing  fee  set  forth  in 
[S]schedule  1000  must  be  paid  once 
each  year  at  each  office  of  mailing  [by 
any  person  who  mails]  or  office  of 
verification,  as  specified  by  the  Postal 
Service,  by  or  for  mailers  of  other  than 


single-piece  First-Class  Mail  (or 
courtesy  envelope  mail].  Payment  of  the 
fee  allows  the  mailer  to  mail  at  any 
First-Class  rate. 

STANDARD  MAIL  CLASSinCATION 
SCHEDULE 

310  Definition 

311  General 

Any  mailable  matter  weighing  less 
than  16  ounces  may  be  mailed  as 
Standard  Mail  except: 

a.  Matter  required  to  be  mailed  as 
First-Class  Mail: 

b.  Copies  of  a  publication  that  is 
entered  as  Periodicals  class  mail,  except 
copies  sent  by  a  printer  to  a  publisher, 
and  except  copies  that  would  have 
traveled  at  the  former  second-class 
transient  rate.  (The  transient  rate 
applied  to  individual  copies  of  second- 
class  mail  (currently  Periodicals  class 
mail)  forwarded  and  mailed  by  the 
public,  as  well  as  to  certain  sample 
copies  mailed  by  publishers.) 

312  Printed  Matter 

Printed  matter,  including  printed 
letters  which  according  to  internal 
evidence  are  being  sent  in  identical 
terms  to  several  persons,  but  which  do 
not  have  the  character  of  actual  or 
personal  correspondence,  may  be 
mailed  as  Standard  Mail.  Printed  matter 
does  not  lose  its  character  as  Standard 
Mail  when  the  date  and  name  of  the 
addressee  and  of  the  sender  are  written 
thereon.  For  the  purposes  of  the 
Standard  Mail  Classification  Schedule, 
"printed"  does  not  include 
reproduction  by  handwriting  or 
typewriting. 

313  Written  Additions 

Standard  Mail  may  have  the  following 
wo-itten  additions  placed  on  the 
wrapper,  on  a  tag  or  label  attached  to 
the  outside  of  the  parcel,  or  inside  tlie 
parcel,  either  loose  or  attached  to  the 
article: 

a.  Marks,  numbers,  name,  or  letters 
descriptive  of  contents; 

b.  "Please  Do  Not  Open  Until 
Christmas,"  or  words  of  similar  import: 

c.  Instructions  and  directions  for  the 
use  of  an  article  in  the  package: 

d.  Manuscript  dedication  or 
inscription  not  in  the  nature  of  personal 
correspondence; 

e.  Marks  to  call  attention  to  any  word 
or  passage  in  text: 

f.  Corrections  of  typographical  errors 
in  printed  matter; 

g.  Manuscripts  accompanying  related 
proof  sheets,  and  corrections  in  proof 
sheets  to  include:  corrections  of 
typographical  and  other  errors, 
alterations  of  text,  insertion  of  new  text. 


marginal  instructions  to  the  printer,  and 
rewrites  of  parts  if  necessary  for 
correction; 

h.  Handstamped  imprints,  except 
when  the  added  matter  is  itself  personal 
or  converts  the  original  matter  to  a 
personal  communication; 

i.  An  invoice. 

320    DESCRIPTION  OF  SUBCLASSES 

[321     Subclasses  Limited  to  Mail 
Weighing  Less  than  16  Ounces] 

[321.1     Reser\'ed] 

321[.2l     Regular  Subclass 

321. [2)1     (General. 

The  Regular  subclass  consists  of 
Standard  Mail  [weighing  less  than  1 6 
ounces]  that  is  not  mailed  under 
sections  322,  323.  or  324.  (321.3,  321.4. 
321.5  or  323.] 

321.(2)2     Presort  Rate  Categories 

321.[2]21     General. 

The  presort  rate  categories  apply  to 
Regular  subclass  mail  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces; 

b.  Is  presorted,  marked,  and  presented 
as  specified  by  the  Postal  Service;  and 

c.  Meets  the  machinability. 
addressing,  and  other  preparation 
requirements  specified  by  the  Postal 
Service. 

321.(2]22     Basic  Rate  Categories. 

The  basic  rate  categories  apply  to 
presort  rate  category  mail  not  mailed 
under  section  321.23  [321.223]. 

321.(2]23    Three-  and  Five-Digit  Rate 
Categories. 

The  three-  and  five-digit  rate 
categories  apply  to  presort  rate  category 
mail  presorted  to  single  or  multiple 
three-  and  five-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service. 

321. (2]3     Automation  Rate 
Categories. 

321.(2]31  General. 

The  automation  rate  categories  apply 
to  Regular  subclass  mail  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces,  or  is  provided  for 
entry  as  mail  using  Mailing  Online  or  a 
functionally  equivalent  service, 
pursuant  to  section  981: 

b.  Is  presorted,  marked,  and  presented 
as  specified  by  the  Postal  Ser\ice: 

c.  Bears  a  barcode  representing  not 
more  than  11  digits  (not  including 
"correction"  digits)  as  specified  by  the 
Postal  Ser\'ice; 

d.  Meets  the  machinability. 
addressing,  barcoding.  and  other 
preparation  requirements  specified  by 
the  Postal  Service. 

321.(2]32     Basic  Barcoded  Rate 
Category. 

The  basic  barcoded  rate  category 
applies  to  letter-size  automation  rate 
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category  mail  not  mailed  under  section 
321.[2l33  or321  i2|34 

321  [2)33     Three-Digit  Barcoded  Rate 
Category'. 

The  three-digit  barcoded  rate  category 
applies  tn  letter-size  automation  rate 
category  mail  presorted  to  single  or 
multiple  three-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service. 

321. [2)34     Five-Digit  Barcoded  Rate 
Categon,- 

The  five-digit  barcoded  rate  category- 
applies  to  letter-size  automation  rate 
categor\'  mail  presorted  to  single  or 
multiple  five-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service. 

321, [2135     Basic  Barcoded  Flats  Rate 
Categor\- 

The  basic  barcoded  flats  rate  category 
applies  to  flat-size  automation  rate 
category  mail  not  mailed  under  section 
321.'[2l3b. 

321.[2l3b     Three-  and  Five-Digit 
Barcoded  Flats  Rate  Category. 

The  three-  and  five-digit  barcoded 
flats  rate  category  applies  to  flat-size 
automation  rate  c:ategor\  mail  presorted 
to  single  or  multiple  three-  and  five- 
digit  ZIP  Code  destinations  as  spec:ified 
bv  the  Postal  Service. 

'321.(214     Destination  Entry 
Discounts. 

The  destination  entry  discounts  apply 
to  Regular  subclass  mail  prepared  as 
specified  by  the  Postal  Service  and 
addressed  for  delivery  within  the 
service  area  of  the  BMC  (or  auxiliary 
service  facility),  or  sectional  center 
facility  (SCF),  at  which  it  is  entered,  as 
defined  by  the  Postal  Service. 

321.(2)5     Residual  Shape  Surcharge. 

Regular  subclass  mail  is  subject  to  a 
surcharge  if  it  is  prepared  as  a  parcel  or 
if  it  is  not  letter  or  flat  shaped. 

321.6     Barcode  Discount. 

Thf  ban  ode  discount  applies  to 
Rf^ular  Subclass  mail  that  is  subject  to 
the  residual  shape  surcharge  in  321.5.  is 
entered  at  designated  facilities,  bears  a 
barcode  specified  hv  the  Postal  Sen  ice, 
is  prepared  as  specified  by  the  Postal 
Sen'ice.  and  meets  all  other  preparation 
and  machmability  requirements  of  the 
Postal  Service. 

322[  1  3 1     Enhanced  Carrier  Route 
Subclass. 

322.i[l  31)     Definition. 

The  Enhanced  Carrier  Route  subclass 
consists  of  Standard  Mail  weighing  less 
than  16  ounces  that  is  not  mailed  under 
section  321,  323.  or  324  (321.2,  321.4. 
321.5  or  323).  and  that 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces: 

b  Is  prepared,  marked,  and  presented 
as  specified  by  the  Postal  Service: 


c.  Is  presorted  to  carrier  routes  as 
specified  by  the  Postal  Service: 

d   Is  sequenced  as  specified  by  the 
Postal  Service;  and 

e.  Meets  the  machinability. 
addressing,  and  other  preparation 
requirements  specified  by  the  Postal 
Service. 

322.|1.3)2     Basic  Rate  Category. 

The  basic  rate  category  applies  to 
Enhanced  Ciarrier  Route  subclass  mail 
not  mailed  under  section  [321.33. 
321.34  or  321.351  322.3.  322.4  or  322.5. 

322.(1.3)3     Basic  Pre-Barcoded  Rate 
Category. 

The  basic  pre-barcoded  rate  category' 
applies  to  letter-size  Enhanced  Carrier 
Route  subclass  mail  which  bears  a 
barc:ode  representing  not  more  than  1 1 
digits  (not  including  '"correction" 
digits),  as  specified  by  the  Postal 
.Service,  and  whu;h  meets  the 
mai:hinabiiit\ .  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  specified  by 
the  Piistal  Service. 

32i?.[l.3|4     High  Density  Rate 
C-ategory'. 

The  high  density  rate  category  applies 
to  Enhanced  (I.irrier  Route  subclass  mail 
presented  in  w.dk-sequence  order  and 
meeting  the  high  density  requirements 
specified  by  the  Postal  Service. 

322.(1. 3)5     Saturation  Rate  Category. 

The  saturation  rate  category  applies  to 
Enhanced  (Earner  Route  subclass  mail 
presented  in  walk-sequence  order  and 
met'ling  the  saturation  requirements 
specified  by  the  Postal  Service. 

322.(1.3)6     Destination  Entry' 
Discounts. 

Destination  entry  discounts  apply  to 
Enhanced  Carrier  Route  subclass  mail 
prepared  as  specified  by  the  Postal 
Service  and  addressed  for  delivery 
within  the  service  area  of  the  BMC  (or 
auxiliary  st^rvice  facility),  sectional 
center  facility  (SCF),  or  destination 
delivery  unit  (DDU)  at  which  it  is 
entered,  as  defined  bv  the  Postal 
Service. 

322.(1.3)7     Residual  Shape 
Surcharge. 

Enhanced  Carrier  Route  subclass  mail 
is  subject  to  a  surcharge  if  it  is  prepared 
as  a  parcel  or  if  it  is  not  letter  or  flat 
shaped. 

32J(1.4|     Nonprofit  Subclass 

323.(1.4(1     General. 

The  Nonprofit  subclass  consists  of 
Standard  Mail  weighing  less  than  16 
ounces  that  is  not  mailed  under  section 
321,  322.  or  324  (321.2,  321.3.  321.5  or 
323(.  and  that  is  mailed  by  authorized 
nonpriifit  organizations  or  associations 
of  the  following  types: 

a.  Religious,  as  aefined  in  section 
1009, 

b.  Educational,  as  defined  in  section 
1009, 


c.  Scientific,  as  defined  in  section 
1009. 

d.  Philanthropic,  as  defined  in  section 
1009. 

e.  Agricultural,  as  defined  in  section 
1009. 

f.  Labor,  as  defined  in  section  1009. 

g.  Veterans',  as  defined  in  section 
1009. 

h.  Fraternal,  as  defined  in  section 
1009, 

i.  Qualified  political  committees. 

j.  State  or  local  voting  registration 
officials  when  making  a  mailing 
required  or  authorized  by  the  National 
Voter  Registration  Act  of  1993, 

323.(l.4ln     Qualified  Political 
Committees. 

The  term  "qualified  political 
committee"  means  a  national  or  State 
committee  of  a  political  party,  the 
Republican  and  Democratic  Senatorial 
Campaign  Committees,  the  Democratic 
National  Congressional  Committee,  and 
the  National  Republican  Congressional 
Committee: 

a.  The  term   "national  committee" 
means  the  organization  which,  by  virtue 
of  the  bylaws  of  a  political  party,  is 
responsible  for  the  day-to-day  operation 
of  such  political  party  at  the  national 
level;  and 

b.  The  term  "State  committee"  means 
the  organization  which,  by  virtue  of  the 
bylaws  of  a  political  party,  is 
responsible  for  the  day-to-day  operation 
of  such  political  party  at  the  State  level. 

32,3.(1.4)12     Limitation  on 
Authorization. 

An  organization  authorized  to  mail  at 
the  nonprofit  Standard  rates  for 
qualified  nonprofit  organizations  may 
mail  only  its  own  matter  at  these  rates. 
An  organization  may  not  delegate  or 
lend  the  use  of  its  permit  to  mail  at 
nonprofit  Standard  rates  to  any  other 
person,  organization  or  association. 

323,[1.4|2     Presort  Rate  Categories 

323.[1.4|21     General, 

The  presort  rate  categories  apply  to 
Nonprofit  subclass  mail  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces; 

b.  Is  presorted,  marked,  and  presented 
as  specified  by  the  Postal  Service:  and 

c.  Meets  the  machinability. 
addressing,  and  other  preparation 
requirements  specified  by  the  Postal 
Service. 

323.(1.4)22     Basic  Rate  Categories. 

The  basic  rate  categories  apply  to 
presort  rate  category  mail  not  mailed 
under  section  322.(1.4)23, 

32  J  (1.4)23     Three-  and  Five-Digit 
Rate  Categories. 

The  three-  and  five-digit  rate 
categories  apply  to  presort  rate  category 
mail  presorted  to  single  or  multiple 


three-  and  five-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service, 

32J,[1.4]3     Automation  Rate 
Categories 

323.(1.4]31     General. 

The  automation  rate  categories  apply 
to  Nonprofit  subclass  mail  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces,  or  is  provided  for 
entry  as  mail  using  Mailing  Online  or  a 
functionally  equivalent  service, 
pursuant  to  section  981; 

b.  Is  presorted,  marked,  and  presented 
as  specified  by  the  Postal  Service; 

c.  Bears  a  barcode  representing  not 
more  than  1 1  digits  (not  including 
"correction"  digits)  as  specified  by  the 
Postal  Service; 

d.  Meets  the  machinability, 
addressing,  barcoding,  and  other 
preparation  requirements  specified  by 
the  Postal  Service. 

323.(1.4)32     Basic  Barcoded  Rate 
Category. 

The  basic  barcoded  rate  category 
applies  to  letter-size  automation  rate 
category  mail  not  mailed  imder  section 
325.[1.4)33  or  323.(1.4)34. 

323.(1.4)33    Three-Digit  Barcoded 
Rate  Category. 

The  three-digit  barcoded  rate  category 
applies  to  letter-size  automation  rate 
category  mail  presorted  to  single  or 
multiple  three-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service. 

323.(1.4)34    Five-Digit  Barcoded  Rate 
Category. 

The  five-digit  barcoded  rate  category 
applies  to  letter-size  automation  rate 
category'  mail  presorted  to  single  or 
multiple  five-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service. 

323.(1.4)35     Basic  Barcoded  Flats 

Rate  Category. 

The  basic  oarcoded  flats  rate  category 
applies  to  flat-size  automation  rate 
category  mail  not  mailed  under  section 
323.(1.4)36. 

323.(1.4)36    Three- and  Five-Digit 
Barcoded  Flats  Rate  Category. 

The  three-  and  five-digit  barcoded 
flats  rate  category  applies  to  flat-size 
automation  rate  category  mail  presorted 
to  single  or  multiple  three-  and  five- 
digit  ZIP  Code  destinations  as  specified 
by  the  Postal  Service. 

323,(1.4)4    Destination  Entry 
Discounts. 

Destination  entry  discounts  apply  to 
Nonprofit  subclass  mail  prepared  as 
specified  by  the  Postal  Service  and 
addressed  for  delivery  within  the 
service  area  of  the  BMC  (or  auxiliary 
service  facility)  or  sectional  center 
facility  (SCF)  at  which  it  is  entered,  as 
defined  by  the  Postal  Service. 


323.(1.4)5     Residual  Shape 
Surcharge. 

Nonprofit  subclass  mail  is  subject  to 
a  surcharge  if  it  is  prepared  as  a  parcel 
or  if  it  is  not  letter  or  flat  shaped. 

323.6    Barcode  Discount. 

The  barcode  discount  applies  to 
Nonprofit  subclass  mail  that  is  subject 
to  the  residual  shape  surcharge  in  323.5, 
is  entered  at  designated  facilities,  bears 
a  barcode  specified  by  the  Postal 
Service,  is  prepared  as  specified  by  the 
Postal  Service  and  meets  all  other 
preparation  and  machinability 
requirements  of  the  Postal  Service. 

324(1.5]     Nonprofit  Enhanced  Carrier 
Route  Subclass 

324.(1.5)1     Definition. 

The  Nonprofit  Enhanced  Carrier 
Route  subclass  consists  of  Standard 
Mail  (weighing  less  than  16  ounces]  that 
is  not  mailed  under  section  321,  322,  or 
323  (321.2,  321.3,  321.4  or  323),  that  is 
mailed  by  authorized  nonprofit 
organizations  or  associations  (as  defined 
in  section  323(1.41))  under  the  terms 
and  limitations  stated  in  section 
323.(1.4)12,  and  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces; 

b.  Is  prepared,  marked,  and  presented 
as  specified  by  the  Postal  Service: 

c.  Is  presorted  to  carrier  routes  as 
specified  by  the  Postal  Service; 

d.  Is  sequenced  as  specified  by  the 
Postal  Service;  and 

e.  Meets  the  machinability', 
addressing,  and  other  preparation 
requirements  specified  by  the  Postal 
Service. 

324.(1.5)2     Basic  Rate  Category. 

The  basic  rate  categor}'  applies  to 
Nonprofit  Enhanced  Carrier  Route 
subclass  mail  not  mailed  under  section 
324.3,  324.4,  or  324.5.(321.53,  321.54  or 
321.55.] 

324.(1.5)3  Basic  Pre-Barcoded  Rate 
Category. 

The  basic  pre-barcoded  rate  category' 
applies  to  letter-size  Nonprofit 
Enhanced  Carrier  Route  subclass  mail 
which  bears  a  barcode  representing  not 
more  than  11  digits  (not  including 
"correction"  digits),  as  specified  by  the 
Postal  Service,  and  which  meets  the 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  specified  by 
the  Postal  Service. 

324.(1.5)4     High  Density  Rate 
Category. 

The  high  density  rate  category'  applies 
to  Nonprofit  Enhanced  Carrier  Route 
subclass  mail  presented  in  walk- 
sequence  order  and  meeting  the  high 
density  requirements  specified  by  the 
Postal  Service. 

324.(1.5)5     Saturation  Rate  Category. 


The  saturation  rate  category'  applies  to 
Nonprofit  Enhanced  Carrier  Route 
subclass  mail  presented  in  walk- 
sequence  order  and  meeting  the 
saturation  requirements  specified  by  the 
Postal  Service. 

324.(1.5)6    Destination  Entr>' 
Discounts. 

Destination  entry  discounts  apply  to 
Nonprofit  Enhanced  Carrier  Route 
subclass  mail  prepared  as  "specified  by 
the  Postal  Service  and  addressed  for 
delivery'  within  the  service  area  of  the 
BMC  (or  auxiliary  service  facility), 
sectional  center  facility  (SCF).  or 
destination  delivery  unit  (DDU)  at 
which  it  is  entered,  as  defined  by  the 
Postal  Service. 

324.(1.5)7     Residual  Shape 
Surcharge. 

Nonprofit  Enhanced  Carrier  Route 
subclass  mail  is  subject  to  a  surcharge 
if  it  is  prepared  as  a  parcel  or  if  it  is  not 
letter  or  flat  shaped. 

330  Physical  Limitations 

331  Size 

[Except  as  provided  in  section 
322.161,]  Standard  Mail  may  not  exceed 
108  inches  in  length  and  girth 
combined.  Additional  size  limitations 
apply  to  individual  (Standard  Mail 
subclasses.)  rate  categories.  The 
maximum  size  for  mail  [presorted  to 
carrier  route]  in  the  Enhanced  Carrier 
Route  and  Nonprofit  Enhanced  Carrier 
Route  subclasses  is  14  inches  in  length. 
11.75  inches  in  width,  and  0.75  inch  in 
thickness,  except  that  merchandise 
samples  mailed  with  detached  address 
cards,  prepared  as  specified  by  the 
Postal  Service,  may  exceed  those 
dimensions.  [For  merchandise  samples 
mailed  with  detached  address  cards,  the 
carrier  route  maximum  dimensions 
apply  to  the  detached  address  cards  and 
not  to  the  samples.) 

332  Weight 

Standard  Mail  may  not  weigh  more 
than  16  ounces.  [70  pounds.  Additional 
weight  limitations  apply  to  individual 
Standard  Mail  subclasses.) 

340  Postage  and  Preparation 

341  Postage 

Postage  must  be  paid  as  set  forth  in 
section  3000.  When  the  postage 
[computed  at  a  Regular,  Enhanced 
Carrier  Route.  Nonprofit  or  Nonprofit 
Enhanced  Carrier  Route  Standard  rate] 
is  higher  than  the  rate  prescribed  in  any 
of  the  Package  Senices  (Standard) 
subclasses  [listed  in  322]  for  which  the 
piece  also  qualifies  ((or  would  qualify, 
except  for  weight)],  the  piece  is  eligible 
for  the  applicable  lower  rate.  All  mail 
mailed  at  a  bulk  or  presort  rate  must 
have  postage  paid  in  a  manner  not 
requiring  cancellation. 

342  Preparation 
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All  pieces  in  a  Standard  mailing  must 
be  separately  addressed.  All  pieces  in  a 
Standard  mailing  must  be  identified  as 
specified  bv  the  Postal  Service,  and 
must  contain  the  ZIP  Code  of  the 
addressee  when  specified  by  the  Postal 
Service.  All  Standard  mailings  must  be 
prepared  and  presented  as  specified  by 
the  Postal  Service.  Two  or  more 
Standard  mailings  may  be  commingled 
and  mailed  only  when  specific  methods 
approved  by  the  Postal  Service  for 
determining  and  verifying  postage  are 
followed. 

343  Non-Identical  Pieces 

Pieces  not  identical  in  size  and  weight 
may  be  mailed  at  a  bulk  or  presort  rate 
as  part  of  the  same  mailing  onlv  when 
specific  methods  approved  by  the  Postal 
Service  for  determining  and  verifying 
postage  are  followed. 

344     Attachments  and  Enclosures 

344.1     [Regular,  Enhanced  Carrier 
Route.  Nonprofit  and  .Nonprofit 
Enhanced  C'arrier  Route  Subclasses 
(section  321)] 

[344.11]     General 

First-Class  Mail  may  be  attached  to  or 
enclosed  in  Standard  Mail  containing 
books,  catalogs,  and  merchandise 
[entered  under  section  321)  The  piece 
must  be  marked  as  specified  by  the 
Postal  Service.  Except  as  provided  in 
section  344.  (1)2.  additional  postage 
must  be  paid  for  the  attachment  or 
enclosure  as  if  it  had  been  mailed 
separatelv  Otherwise,  the  entire 
combined  piece  is  subject  to  the  First- 
Class  rate  for  which  it  qualifies 

344  [ll2     Incidental  First-Class 
Attachments  and  Enclosures. 

First-Class  Mail,  as  defined  in 
subsections  b  through  d  of  section  210 
may  be  attached  to  or  enclosed  with 
Standard  Sfail  [merchandise  entered 
under  section  321,  including] 
containing  merchandise,  including 
books,  but  excluding  merchandise 
samples,  with  postage  paid  on  the 
combined  piece  at  the  applicable 
Standard  rate,  if  the  attachment  or 
enclosure  is  incidental  to  the  piece  to 
which  it  IS  attached  or  with  which  it  is 
enclosed. 

[344.2     Parcel  Post,  Bound  Printed 
Matter,  Special,  and  Library  Subclasses 
(sections  322  and  32'3)] 

[344.21     General. 

First-Class  Mail  or  Standard  Mail 
from  any  of  the  subclasses  listed  in 
section  321  (Regular.  Enhanced  Carrier 
Route,  Nonprofit  or  Nonprofit  Enhanced 
Carrier  Route)  may  be  attached  to  or 
enclosed  in  Standard  Mail  mailed  under 
sections  322  and  323.  The  piece  must  be 
marked  as  specified  bv  the  Postal 
Ser\ic;e.  Except  as  provided  in  sections 
344.22  and  344.23.  additional  postage 


must  be  paid  for  the  attachment  or 
enclosure  as  if  it  had  been  mailed 
separatelv  Otherwise,  the  entire 
combined  piece  is  subject  to  the  First- 
Class  or  section  321  Standard  rate  for 
which  it  qualifies  (unless  the  rate 
applicable  to  the  host  piece  is  higher), 
or,  if  a  combined  piece  with  a  section 

321  Standard  Mail  attachment  or 
enclosure  weighs  16  ounces  or  more,  the 
piece  IS  subject  to  the  Parcel  Post  rate 
for  which  it  qualifies.) 

1344.22  Specifically  Authorized 
Attachments  and  Enclosures. 

.Standard  Mail  mailed  under  sections 

322  and  323  may  contain  enclosures 
and  attachments  as  specified  by  the 
Postal  Service  and  as  described  in 
subsections  a  and  e  fif  section  323.11. 
with  postage  paid  on  the  combined 
piete  at  the  Standard  rate  applicable  to 
the  host  piece] 

1344.23  Incidental  First-Class 
.Attachments  and  Enclosures. 

First-C'lass  Mail  that  meets  one  or 
more  of  the  definitions  in  subsections  b 
through  d  of  section  210,  may  be 
attached  to  or  enclosed  with  Standard 
Mail  mailed  under  section  322  or  323. 
with  postage  paid  on  the  combined 
piece  at  the  Standard  rate  applicable  to 
the  host  piece,  if  the  attachment  or 
enclosure  is  incidental  to  the  piece  to 
which  if  is  attached  or  with  which  it  is 
em^losed] 

350  DEPOSIT  AND  DELIVERY 

351  Deposit 

Standard  Mail  must  be  deposited  at 
places  and  times  designated  by  the 
Postal  Service. 

352  Service 

Standard  Mail  mav  receive  deferred 
service. 

353  Forwarding  and  Return 

[353.1     Regular.  Enhanced  Carrier 
Route,  Nonprofit  and  Nonprofit 
Enhanced  (Carrier  Route  Subclasses 
(section  321)1 

Undeliverable-as-addressed  Standard 
Mail  [mailed  under  section  321]  will  be 
returned  on  recjuesf  of  the  mailer,  or 
forwarded  and  returned  on  request  of 
the  mailer  I 'ndeliverable-as-addressed 
combined  First-Class  and  Standard  Mail 
pieces  will  be  returned  as  specified  by 
the  Postal  Service.  Except  as  provided 
in  section  935.  the  applicable  First-Class 
Mail  rate  is  charged  for  each  piece 
receiving  return  only  service.  Except  as 
provided  in  st^ction  936,  charges  for 
forvvarding-and-return  service  Are 
assessed  only  on  those  pieces  which 
cannot  be  forwarded  and  are  returned. 
Except  as  provided  in  sections  935  and 
936,  the  charge  for  those  returned  pieces 
is  the  appropriate  First-Class  Mail  rate 


for  the  piece  plus  that  rate  multiplied  by 
a  factor  equal  to  the  number  of  [section 
321]  Standard  Mail  pieces  nationwide 
that  are  successfully  forwarded  for  every 
one  piece  that  cannot  be  forwarded  and 
must  be  returned. 

[353.2     Parcel  Post.  Bound  Printed 
Matter,  Special,  and  Library  Subclasses 
(sections  322  and  323)] 

[Undeliverable-as-addressed  Standard 
Mail  mailed  under  sections  322  and  323 
will  be  forwarded  on  request  of  the 
addressee,  returned  on  request  of  the 
mailer,  or  forwarded  and  returned  on 
request  of  the  mailer.  Pieces  which 
combine  Standard  Mail  from  one  of  the 
subclasses  described  in  322  and  323 
with  First-Class  Mail  or  Standard  Mail 
from  one  of  the  subclasses  described  in 
321  will  be  forwarded  if  undeliverable- 
as-addressed.  and  returned  if 
undeliverable.  as  specified  by  the  Postal 
Service.  When  Standard  Mail  mailed 
under  sections  322  and  323  is  forwarded 
or  returned  from  one  post  office  to 
another,  additional  charges  will  be 
based  on  the  applicable  single-piece 
Standard  Mail  rate  under  322  or  323, ] 

360  ANCILLARY  SERVICES 

361  All  Subclasses 

All  Standard  Mail  will  receive  the 
following  services  upon  payment  of  the 
appropriate  fees; 


Service 


Sctiedule 


a  Address  correction  

b  Certrficates  of  mailing  indi- 
cating that  a  specified  number 
of  pieces  tiave  t)een  mailed  .... 


911 


947 


Certificates  of  mailing  are  not 
available  for  Standard  Mail  [Regular, 
Enhanced  Carrier  Route,  Nonprofit  and 
Nonprofit  Enhanced  Carrier  Route 
subclass  mail]  when  postage  is  paid 
with  permit  imprint. 

[362     Parcel  Post.  Bound  Printed 
Matter,  Special,  and  Library  Subclasses] 

1  Parcel  Post,  Bound  Printed  Matter, 
Special,  and  Library  subclass  mail  will 
receive  the  following  additional  services 
upon  payment  of  the  appropriate  fees: 


Service 


Sctiedule 


a  Certificates  of  mailing  

b  COD      

c  Insurance  

d  Special  handling  

e     Return    receipt    (merchandise 

only)        

f  Merchandise  return     

g  Delivery  confirmation]  


947 
944 
943 
952 

945 
932 
948] 


[Insurance,  special  handling,  and 
COD  services  may  not  be  used 
selectively  for  individual  pieces  in  a 


multi-piece  Standard  Mail  mailing 
unless  specific  methods  approved  by 
the  Postal  Service  for  determining  and 
verifying  postage  are  followed.) 
362[3r   Regular  and  Nonprofit 
362,1     Regular  and  Nonprofit 
subclass  mail  will  receive  the  following 
additional  services  upon  payment  of  the 
appropriate  fees. 


Service 

Schedule 

a  Bulk  parcel  return  service  

b  Shipper-paid  forwarding  

935 
936 

362.2     Regular  and  Nonprofit 
subclass  mail  subject  to  the  residual 
shape  surcharge  in  321.5  and  323.6, 
respectively,  will  receive  the  following 
additional  services  upon  payment  of  the 
approrpriate  fees. 


Service 


a.  Bulk  insurance 

b.  Return    receipt    (merchandise 
only)  

c.  Delivery  confirmation  


Sctiedule 


943 

945 
948 


Bulk  insurance  may  not  be  used 
selectively  for  individual  pieces  in  a 
multi-piece  Standard  Mail  mailing 
unless  specific  methods  approved  by 
the  Postal  Service  for  determining  and 
verifying  postage  are  followed. 

363[4r   Regular 

Regular  subclass  mail  will  receive  the 
following  additional  services  upon 
payment  of  the  appropriate  fees: 


Service 

Schedule 

a  Mailing  online          

981 

365     Nonprofit 

Nonprofit  subclass  mail  will  receive 
the  following  additional  services  upon 
payment  of  the  appropriate  fees: 


Service 


a  Mailing  Online  (starting  on  a 
date  to  t>e  specified  by  the 
Postal  Service) 


Schedule 


981 


370    RATES  AND  FEES 

The  rates  and  fees  for  Standcird  Mail 
are  set  forth  as  follows: 


Regular  subclass 

Presort  category 

Automation  category 

Enhanced  Carrier  Route  sut>- 

class  

.  Nonprofit  subclass  

Presort  category 

Automation  category 

Nonprofit    Enhanced    Canier 
Route  sutx:lass  


Schedule 


[321.2] 
321A 
321B 

322(1.3] 

[321,4] 

323A 

323B 

324  [1.5] 


Schedule 


[e.  Parcel  Post  subclass). 

[Inter-BMC  322.1A] 

[Intra-BMC 322. 1B] 

[Destination  BMC  322. 1C] 

[Destination  SCF 322. ID] 

[Destination  Delivery  Unit  322. IE] 

[f.  Bound  Printed  Matter  subclass] 

[Single-Piece  322.2A] 

[Bulk  and  Carrier  Route  322.2B] 

[g.  Special  subclass 323.1] 

[h.  Library  subclass  323.2] 

[i.]  e.  Fees 1000 

1 

380    AUTHORIZATIONS  AND 
LICENSES 

[381     Regular,  Enhanced  Carrier  Route, 
Nonprofit  and  Nonprofit  Enhanced 
Carrier  Route  Subclasses] 

[A]  The  mailing  fee  [as]  set  forth  in 
Schedule  1000  must  be  paid  once  each 
year  at  each  office  of  mailing  or  office 
of  verification,  as  specified  by  the  Postal 
Service,  by  or /or  mailers  of  [Regular, 
Enhanced  Carrier  Route,  Nonprofit  and 
Nonprofit  Enhanced  Carrier  Route 
subclass)  Standard  [m]Mail.  Payment  of 
the  fee  allows  the  mailer  to  mail  at  any 
Standard  Mail  rate. 

PERIODICALS  CLASSIFICATION 
SCHEDULE 

410  DEFINITION 

411  General  Requirements 

411.1  Definition. 

A  publication  may  qualify'  for  mailing 
under  the  Periodicals  Classification 
Schedule  if  it  meets  all  the  requirements 
in  sections  411.2  through  411.5  and  the 
requirements  for  one  of  the  qualification 
categories  in  sections  412  through  415. 
Eligibility  for  specific  Periodicals  rates 
is  prescribed  in  section  420. 

411.2  Periodicals. 
Periodicals  class  mail  is  mailable 

matter  consisting  of  newspapers  and 
other  periodical  publications.  The  term 
"periodical  publications"  includes,  but 
is  not  limited  to: 

a.  Any  catalog  or  other  course  listing 
including  mail  announcements  of  legal 
texts  which  are  part  of  post-bar 
admission  education  issued  by  any 
institution  of  higher  education  or  by  a 
nonprofit  organization  engaged  in 
continuing  legal  education. 

b.  Any  looseleaf  page  or  report 
(including  any  index,  instruction  for 
filing,  table,  or  sectional  identifier 
which  is  an  integral  part  of  such  report) 
which  is  designed  as  part  of  a  looseleaf 
reporting  service  concerning 
developments  in  tlie  law  or  public 
policy. 

411.3  Issuance 

411.31     Regular  Issuance. 
Periodicals  class  mail  must  be 
regularly  issued  at  stated  intervals  at 


least  four  times  a  year,  bear  a  date  of 
issue,  and  be  numbered  consecutively. 

411,32     Separate  Publication. 

For  purposes  of  determining 
Periodicals  rate  eligibility,  an  "issue"  of 
a  newspaper  or  other  periodical  shall  be 
deemed  to  be  a  separate  publication 
when  the  following  conditions  exist: 

a.  The  issue  is  published  at  a  regular 
frequency  more  often  than  once  a  month 
either  on  (1)  the  same  day  as  another 
regular  issue  of  the  same  publication:  or 
(2)  on  a  day  different  from  regular  issues 
of  the  same  publication,  and 

b.  More  than  10  percent  of  the  total 
number  of  copies  of  the  issue  is 
distributed  on  a  regular  basis  to 
recipients  who  do  not  subscribe  to  it  or 
request  it.  and 

c.  The  number  of  copies  of  the  issue 
distributed  to  nonsubscribers  or 
noiu-equesters  is  more  than  twice  the 
number  of  copies  of  any  other  issue 
distributed  to  nonsubscribers  or 
nonrequesters  on  that  same  day.  or.  if  no 
other  issue  that  day.  any  other  issue 
distributed  during  the  same  period. 
"During  the  same  period"  shall  be 
defined  as  the  periods  of  time  ensuing 
between  the  distribution  of  each  of  the 
issues  whose  eligibility  is  being 
examined.  Such  separate  publications 
must  independently  meet  the 
qualifications  for  Periodicals  eligibility. 

411.4  Office  of  Publication. 
Periodicals  class  mail  must  have  a 

known  office  of  publication.  A  known 
office  of  publication  is  a  public  office 
where  business  of  the  publication  is 
transacted  during  the  usual  business 
hours.  The  office  must  be  maintained 
where  the  publication  is  authorized 
original  entry. 

411.5  Printed  Sheets. 
Periodicals  class  mail  must  be  formed 

of  printed  sheets.  It  may  not  be 
reproduced  by  stencil,  mimeograph,  or 
hectograph  processes,  or  reproduced  in 
imitation  of  typewriting.  Reproduction 
by  any  other  printing  process  is 
permissible.  Any  style  of  type  may  be 
used. 

412     General  Publications 

412.1  Definition. 

To  qualify  as  a  General  Publication, 
Periodicals  class  mail  must  meet  the 
requirements  in  section  411  and  in 
sections  412.2  through  412.4. 

412.2  Dissemination  of  Information. 
A  General  Publication  must  be 

originated  and  published  for  the 
purpose  of  disseminating  information  of 
a  public  character,  or  devoted  to 
literature,  the  sciences,  art,  or  some 
special  industrv. 

412.3  Paid  Circulation 
412,31  Total  Distribution. 

A  General  Publication  must  be 
designed  primarily  for  paid  circulation. 
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At  least  50  percent  or  more  of  the  copies 
of  the  publication  must  be  distributed  to 
persons  who  have  paid  above  a  nominal 
rate. 

412.32     List  of  Subscrib«>rs 

A  General  Publication  must  be 
distributed  to  a  legitimate  list  of  persons 
who  have  subscribed  by  paying  or 
promising  to  pay  at  a  rate  above 
nominal  for  copies  to  be  received  during 
a  stated  time.  Copies  mailed  to  persons 
who  are  not  on  a  legitimate  list  of 
subscribers  are  nonsubscriber  copies. 

412  33     Nominal  Rates. 

As  used  in  section  412.31.  nominal 
rate  means: 

a  A  token  subscription  price  that  is 
so  low  that  it  cannot  be  considered  a 
material  consideration; 

b.  A  reduction  to  the  subscriber, 
under  a  premium  offer  or  any  other 
arrangements,  of  more  than  50  percent 
of  the  amount  charged  at  the  basic 
annual  rate  for  a  subscriber  to  receive 
one  copy  of  each  issue  published  during 
the  subscription  period.  The  value  of  a 
premium  is  considered  to  be  its  actual 
cost  to  the  publishers,  the  recognized 
retail  value,  or  the  represented  value, 
whichever  is  highest 

412.34  Nonsubscriber  Copies 
412  341     I  p  to  Ten  Percent 
Nonsubscriber  copies,  including 

sample  and  complimentary  copies, 
mailed  at  any  time  during  the  calendar 
year  up  to  and  including  10  percent  of 
the  total  number  of  copies  mailed  to 
subscribers  during  the  calendar  year  are 
mailable  at  the  rates  that  apply  to 
subscriber  copies  provided  that  the 
nonsubscriber  copies  would  have  been 
eligible  for  those  rates  if  mailed  to 
subscribers. 

412  342     Ch'er  Ten  Percent. 

Nonsubscriber  copies,  including 
sample  and  complimentary  copies, 
mailed  at  any  time  during  the  calendar 
year,  in  excess  of  10  percent  of  the  total 
number  of  copies  mailed  to  subscribers 
during  the  calendar  year  which  are 
presorted  and  commingled  with 
subscriber  copies  are  charged  the 
applicable  rates  for  i Regular]  Outside 
Count}-  Periodicals,  hut  are  not  eligible 
for  preferred  rate  discounts  The  10 
percent  limitation  for  a  publication  is 
based  on  the  total  number  of  all  copies 
of  that  publication  mailed  to  subscribers 
during  the  calendar  year. 

412.35  Advertiser's  Proof  Copies. 
One  complete  copy  of  each  issue  of  a 

General  Publication  may  be  mailed  to 
each  advertiser  in  that  issue  as  an 
advertiser's  proof  cf)pv  at  the  rates  that 
apply  to  subscriber  copies,  whether  the 
advertisers  proof  copy  is  mailed  to  the 
advertiser  directly  or.  instead,  to  an 
advertising  representative  or  agent  of 


the  publication.  These  copies  count  as 
subscriber  copies 

412.36     Expired  Subscriptions. 

For  six  months  after  a  subscription 
has  expired,  copies  of  a  General 
Publication  may  be  mailed  to  a  former 
subscriber  at  the  rates  that  apply  to 
copies  mailed  to  subscribers,  if  the 
publisher  has  attempted  during  that  six 
months  to  obtain  payment,  or  a  promise 
to  pay.  for  renewal.  These  copies  do  not 
count  as  subscriber  copies. 

412.4     Advertising  Purposes 

A  General  Publication  may  not  be 
designed  primarily  for  advertising 
purposes.  A  publication  is  "designed 
[)nmarily  for  advertising  purposes"  if  it: 

a.  Has  advertising  in  excess  of  75 
percent  in  more  than  one-half  of  its 
issues  during  any  12-month  period; 

b.  Is  owned  or  controlled  by 
individuals  or  business  concerns  and 
conducted  as  an  auxiliary  to  and 
essentially  for  the  advancement  of  the 
main  business  or  calling  of  those  who 
own  or  control  it; 

c.  Consists  principally  of  advertising 
and  editorial  write-ups  of  the 
advertisers; 

d.  Consists  principally  of  advertising 
and  has  onlv  a  token  list  of  subscribers, 
the  circulation  being  mainly  free: 

e  Has  onlv  a  token  list  of  subscribers 
and  prints  advertisements  free  for 
advertisers  who  pay  for  copies  to  be  sent 
to  a  list  of  persons  furnished  by  the 
advertisers;  or 

f.  Is  published  under  a  license  from 
individuals  or  institutions  and  features 
other  businesses  of  the  licensor. 

413     Requester  Publications 

413.1  Definition. 

A  publication  which  is  circulated  free 
or  mainly  free  may  qualify  for 
Periodicals  class  as  a  Requester 
Public;ation  if  it  meets  the  requirements 
in  sections  411.  and  413.2  through 
413.4. 

413.2  Minimum  Pages. 

It  must  contain  at  least  24  pages. 

413.3  Advertising  Purposes. 

413.31  Advertising  Percentage. 

It  must  devote  at  least  25  percent  of 
its  pages  to  nonadvertising  and  not  more 
than  75  percent  to  advertisements. 

413.32  Ownership  and  Control. 

It  must  not  be  owned  or  controlled  by 
one  or  more  individuals  or  business 
concerns  and  conducted  as  an  auxiliary 
to  and  essentially  for  the  advancement 
of  the  main  business  or  calling  of  those 
who  own  or  control  it. 

413.4  (Circulated  'o  Requesters. 
413.41     List  of  Requesters. 

It  must  have  a  legitimate  list  of 
persons  who  request  the  publication, 
and  50  percent  or  more  of  the  copies  of 
the  publication  must  be  distributed  to 


persons  making  such  requests. 
Subscription  copies  paid  for  or 
promised  to  be  paid  for,  including  those 
at  or  below  a  nominal  rate  may  be 
included  in  the  determination  of 
whether  the  50  percent  request 
requirement  is  met.  Persons  will  not  be 
deemed  to  have  requested  the 
publication  if  their  request  is  induced 
by  a  premium  offer  or  by  receipt  of 
material  consideration,  provided  that 
mere  receipt  of  the  publication  is  not 
material  consideration. 

413.42  Nonrequester  Copies. 

413.421  Up  to  Ten  Percent. 
Nonrequester  copies,  including 

sample  and  complimentary  copies, 
mailed  at  any  time  during  the  calendar 
year  up  to  and  including  10  percent  of 
the  total  number  of  copies  mailed  to 
requesters  during  the  calendar  year  are 
mailable  at  the  rates  that  apply  to 
requester  copies  provided  that  the 
nonrequester  copies  would  have  been 
eligible  for  those  rates  if  mailed  to 
requesters. 

413.422  Over  Ten  Percent. 
Nonrequester  copies,  including 

sample  and  complimentary  copies, 
mailed  at  any  time  during  the  calendar 
year,  in  excess  of  10  percent  of  the  total 
number  of  copies  mailed  to  requesters 
during  the  calendar  year  which  are 
presorted  and  commingled  with 
requester  copies  are  charged  the 
applicable  rates  for  (Regular]  Outside 
County  Periodicals,  but  are  not  eligible 
for  preferred  rate  discounts.  The  10 
percent  limitation  for  a  publication  is 
based  on  the  total  number  of  all  copies 
of  that  publication  mailed  to  requesters 
during  the  calendar  year. 

413.43  Advertiser's  Proof  Copies. 
One  complete  copy  of  each  issue  of  a 

Requester  Publication  may  be  mailed  to 
each  advertiser  in  that  issue  as  an 
advertiser's  proof  copy  at  the  rates  that 
apply  to  requester  copies,  whether  the 
advertiser's  proof  copy  is  mailed  to  the 
advertiser  directly  or,  instead,  to  an 
advertising  representative  or  agent  of 
the  publication.  These  copies  count  as 
requester  copies. 

414     Publications  of  Institutions  and 
Societies 

414.1     Publisher's  Own  Advertising. 

Except  as  provided  in  section  414.2, 
a  publication  which  meets  the 
requirements  of  sections  411  and  412.4. 
and  which  contains  no  advertising  other 
than  that  of  the  publisher,  qualifies  for 
Periodicals  class  as  a  publication  of  an 
institution  or  society  if  it  is: 

a.  Published  by  a  regularly 
incorporated  institution  of  learning; 

b.  Published  by  a  regularly 
established  state  institution  of  learning 


supported  in  whole  or  in  part  by  public 
taxation; 

c.  A  bulletin  issued  by  a  state  board 
of  health  or  a  state  industrial 
development  agency; 

d.  A  bulletin  issued  by  a  state 
conservation  or  fish  and  game  agency  or 
department; 

e.  A  bulletin  issued  by  a  state  board 
or  department  of  public  charities  and 
corrections; 

f.  Published  by  a  public  or  nonprofit 
private  elementary  or  secondary 
institution  of  learning  or  its 
administrative  or  governing  body; 

g.  Program  announcements  or  guides 
published  by  an  educational  radio  or 
television  agency  of  a  state  or  political 
subdivision  thereof,  or  by  a  nonprofit 
educational  radio  or  television  station; 

h.  Published  by  or  under  the  auspices 
of  a  benevolent  or  fraternal  society  or 
order  organized  under  the  lodge  system 
and  having  a  bona  fide  membership  of 
not  less  than  1,000  persons; 

i.  Published  by  or  imder  the  auspices 
of  a  trade(s)  union; 

j.  Published  by  a  strictly  professional, 
literary,  historical,  or  scientific  society; 
or, 

k.  Published  by  a  church  or  church 
organization. 

414.2     General  Advertising. 

A  publication  published  by  an 
institution  or  society  identified  in 
sections  414.1  h  through  k,  may  contain 
advertising  of  other  persons, 
institutions,  or  concerns,  if  the 
following  additional  conditions  are  met: 

a.  The  publication  is  originated  and 
published  to  further  the  objectives  and 
purposes  of  the  society; 

b.  Circulation  is  limited  to: 

i.  Copies  mailed  to  members  who  pay 
either  as  a  part  of  their  dues  or 
assessment  or  otherwise,  not  less  than 
50  percent  of  the  regular  subscription 
price; 

ii.  Other  actual  subscribers;  and 

iii.  Exchange  copies. 

c.  The  circulation  of  nonsubscriber 
copies,  including  sample  and 
complimentary  copies,  does  not  exceed 
10  percent  of  the  total  number  of  copies 
referred  to  in  414.2b. 

415     Publications  of  State  Departments 
of  Agriculture 

A  publication  which  is  issued  by  a 
state  department  of  agricultiu^  and 
which  meets  the  requirements  of 
sections  411  qualifies  for  Periodicals 
class  as  a  publication  of  a  state 
department  of  agriculture  if  it  contains 
no  advertising  and  is  published  for  the 
purpose  of  furthering  the  objects  of  the 
department. 


416    Foreign  Publications 

Foreign  newspapers  and  other 
periodicals  of  the  same  general 
character  as  domestic  publications 
entered  as  Periodicals  class  mail  may  be 
accepted  on  application  of  the 
publishers  thereof  or  their  agents,  for 
transmission  through  the  mail  at  the 
same  rates  as  if  published  in  the  United 
States.  This  section  does  not  authorize 
the  transmission  through  the  mail  of  a 
publication  which  violates  a  copyright 
granted  by  the  United  States. 

420  DESCRIPTION  OF  SUBCLASSES 

421  [Regular]  Oute/de  Counfy  Subclass 

421.1  Definition. 

The  [Regular)  Outside  County 
subclass  consists  of  Periodicals  class 
mail  that  is  not  mailed  under  section 
423  and  that: 

a.  Is  presorted,  marked,  and  presented 
as  specified  by  the  Postal  Service;  and 

b.  Meets  machinability,  addressing, 
and  other  preparation  requirements 
specified  by  the  Postal  Service. 

421.2  [Regular]  Outside  County 
Poimd  Rates. 

An  unzoned  pound  rate  applies  to  the 
nonadvertising  portion  of  [Regular] 
Outside  County  subclass  mail.  A  zoned 
poimd  rate  applies  to  the  advertising 
portion  and  may  be  reduced  by 
applicable  destination  entry  discounts. 
The  pound  rate  postage  is  the  sum  of  the 
nonadvertising  portion  charge  and  the 
advertising  portion  charge. 

421.3  [Regular]  Outeide  Coujity 
Piece  Rates. 

421.31  Basic  Rate  Category. 

The  basic  rate  category  applies  to  all 
[Regular]  Outside  Counfy  subclass  mail 
not  mailed  under  section  421.32, 
421.33,  or  421.34. 

421.32  Three-Digit  City  and  Five- 
Digit  Rate  Category. 

The  three-digit  rate  category  applies 
to  [Regular]  Outside  County  subclass 
mail  presorted  to  single  or  multiple 
three-digit  ZIP  Code  destinations  as 
specified  by  the  Postal  Service. 

421.33  Five-Digit  Rate  Category. 
The  five-digit  rate  category  applies  to 

[Regular]  Outside  County  subclass  mail 
presorted  to  single  or  multiple  five-digit 
ZIP  Code  destinations  as  specified  by 
the  Postal  Service. 

421 .34  Carrier  Route  Rate  Category. 
The  carrier  route  rate  category  applies 

to  [Regular]  Outside  County  subclass 
mail  presorted  to  carrier  routes  as 
specified  by  the  Postal  Service. 

421.4  [Regular]  Ou/side  County 
Subclass  Discoimts. 

421.41     Barcoded  Letter  Discounts. 

Barcoded  letter  discounts  apply  to 
letter  size  [Regular]  Outside  County 
subclass  mail  mailed  under  sections 


421.31,  421.32,  and  421.33  which  bears 
a  barcode  representing  not  more  than  11 
digits  (not  including  "correction"  digits) 
as  specified  by  the  Postal  Service,  and 
which  meets  the  machinability, 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
specified  by  the  Postal  Service. 

421.42  Barcoded  Flats  Discounts. 
Barcoded  flats  discounts  apply  to  flat 

size  [Regular]  Outside  County  subclass 
mail  mailed  under  sections  421.31, 

421.32,  and  421.33  which  bear  a 
barcode  representing  not  more  them  1 1 
digits  (not  including  "correction"  digits) 
as  specified  by  the  Postal  Service,  and 
meet  the  flats  machinability.  addressing, 
and  barcoding  specifications  and  other 
preparation  requirements  specified  by 
the  Postal  Service. 

421.43  High  Density  Discoimt. 
The  high  density  discount  applies  to 

[Regular]  Outside  County  subclass  mail 
mailed  under  section  421.34,  presented 
in  walk  sequence  order,  and  meeting  the 
high  density  and  preparation 
requirements  specified  by  the  Postal 
Service. 

421.44  Saturation  Discount. 
The  saturation  discount  applies  to 

[Regular]  Outside  County  subclass  mail 
mailed  under  section  421.34,  presented 
in  walk-sequence  order,  and  meeting  the 
saturation  and  preparation  requirements 
specified  by  the  Postal  Service. 

421.45  Destination  Entry  Discounts. 
Destination  entry  discoujits  apply  to 

[Regular]  Outside  County  subclass  mail 
which  is  destined  for  delivery-  within 
the  service  area  of  the  destination 
sectional  center  facility  (SCF)  or  the 
destination  delivery  unit  (DDU)  in 
which  it  is  entered,  as  defined  by  the 
PostEil  Service.  The  DDU  discount  only 
applies  to  Carrier  Route  rate  category 
mail. 

421.46  Nonadvertising  Discount. 
The  nonadvertising  discount  applies 

to  all  [Regular]  Outside  County  subclass 
mail  and  is  determined  by  multiplying 
the  proportion  of  nonadvertising 
content  by  the  discount  factor  set  forth 
in  Rate  Schedule  421  and  subtracting 
that  amount  from  the  applicable  piece 
rate. 

421.47  Preferred  Rate  Discount. 
Periodicals  Mail  qualifying  as 

Nonprofit  or  Classroom  mail  under 
sections  422.2  and  422.3  is  eligible  for 
the  Preferred  rate  discount  set  forth  in 
Rate  Schedule  421. 

422     Preferred  Qualification  Categories 

422.1     Definition. 

Preferred  Qualification  Outside 
County  Subclass  Periodicals  consist  of 
Periodicals  Mail,  other  than 
publications  qualifying  as  Requester 
Publications,  that  meets  applicable 
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requirements  in  sections  422.2.  422.3,  or 
422.4. 

422  2     S'on profit. 

The  Periodicals  Outside  County 
Subclass  S'onprofit  category  consists  of 
publications  entered  by  authorized 
nonprofit  organizations  or  associations 
of  the  following  ty'pes: 

a  Religious,  as  defined  in  section 
1009. 

b.  Educational,  as  defined  in  section 
1009, 

c.  Scientific,  as  defined  in  section 
1009, 

6   Philanthropic,  as  defined  in  section 
1009. 

e.  Agricultural,  as  defined  in  section 
1009. 

f.  Labor,  as  defined  in  section  1009. 

g.  Veterans',  as  defined  in  section 
1009, 

h.  Fraternal,  as  defined  in  section 
1009.  and 

i.  Associations  of  rural  electric 
cooperatives,  and  the  publications  of 
the  following  types: 

].  one  publication,  which  contains  no 
advertising  I  except  advertising  of  the 
publisherl  published  by  the  official 
highway  or  development  agency  of  a 
state. 

k.  program  announcements  or  guides 
published  by  an  educational  radio  or 
television  agency  of  a  state  or  political 
subdivision  thereof  or  by  n  nonprofit 
educational  radio  or  television  station, 
or 

1.  one  conser\ation  publication 
published  bv  an  agency  of  a  state  ivhich 
is  responsible  for  management  and 
conservation  of  the  fish  or  wildlife 
resources  of  such  state. 

422  3     Classroom 

The  Periodicals  Outside  County- 
Subclass  Classroom  rate  category 
consists  of  religious,  educational,  or 
scientific  publications  designed 
specifically  for  use  in  school  classrooms 
or  religious  instruction  classes 

422.4     Science  of  Agriculture. 

422  41     Definition 

Science  of  Agriculture  mail  consists  of 
Periodicals  class  mail  devoted  to  the 
science  of  agriculture  if  the  total  number 
of  copies  of  the  publication  furnished 
during  any  12-month  period  to 
subscribers  residing  in  rural  areas 
amounts  to  at  least  70  percent  of  the 
total  number  of  copies  distributed  by 
anv  means  for  anv  purpose. 

422  42    Rates.' 

Science  of  Agriculture  mail  is  subject 
to  pound  rates,  piece  rotes,  and  piece 
rate  discounts  (except  for  the  discount 
set  forth  in  section  421 .471  for  Outside 
County  Subclass  Periodicals  Mail, 
except  for  DDL'.  DSCF  and  Zone  1  &■  2 
pound  rates.  Rates  for  Science  of 
Agriculture  are  set  forth  in  Rate 
Schedule  421 


422.43    Nonadvertising  Discount. 

The  nonadvertising  discount  for 
Outside  County  Subclass  Periodicals 
Mail  applies  to  Science  of  Agriculture 
Periodicals,  and  is  determined  by 
multiplying  the  proportion  of 
nonadvertising  content  by  the  discount 
factor  set  forth  in  Rate  Schedule  421 
and  subtracting  that  amount  from  the 
applicable  piece  rate. 

422  44     Destination  Entry  Discounts. 
Destination  entry  discounts  apply  to 

Science  of  Agriculture  Periodicals  which 
are  destined  for  delivery  within  the 
service  area  of  the  destination  sectional 
center  facility  ISCFI  or  the  destination 
delivery  unit  IDDUl  in  which  it  is 
entered,  as  defined  by  the  Postal 
Ser\'ice.  The  DDL'  discount  only  applies 
to  Carrier  Route  rate  category  mail. 

423     [Preferred  Rate  Periodicals]  Within 
County  Subclass 

423.1  fle.served  [Definition. 
Periodicals  class  mail,  other  than 

publications  qualifying  as  Requester 
Publication.s.  may  qualif\'  for  Preferred 
Rate  Periodicals  rates  if  it  meets  the 
applicable  requirements  for  those  rates 
in  sections  423.2  through  423.5.) 

423.2  Ceneral  [Within  County 
Subclass) 

423.21  Definition. 

Within  County  mail  consists  of 
Periodicals  class  mail,  other  than 
publications  qualifying  as  Requester 
Publications.  [Preferred  Rate  Periodicals 
class  mail)  mailed  in,  and  addressed  for 
delivery  within,  the  county  where 
published  and  originally  entered,  from 
either  the  office  of  original  entn,'  or 
additional  entry.  In  addition,  a  Within 
County  publication  must  meet  one  of 
the  following  conditions: 

a.  The  total  paid  circulation  of  the 
issue  is  less  than  10.000  copies;  or 

b.  The  number  of  paid  copies  of  the 
issue  distributed  within  the  county  of 
publication  is  at  least  one  more  than 
one-half  the  total  paid  circulation  of 
such  issue. 

423.22  Entry  in  an  Incorporated 
City 

For  the  purpose  of  determining 
eligibility  for  Within  County  mail,  when 
a  publication  has  f)riginal  entry  at  an 
independent  incorporated  city  which  is 
situated  entirely  within  a  county  or 
which  is  contiguous  to  one  or  more 
counties  in  the  same  state,  such 
incorporated  city  shall  be  considered  to 
be  within  the  county  with  which  it  is 
principally  contiguous.  Where  more 
than  one  county  is  involved,  the 
publisher  will  select  the  principal 
county. 

423  23     Pound  Rate. 

One  pound  rate  applies  to  Within 
(bounty  pieces  presorted  to  carrier  routes 


to  be  delivered  within  the  delivery  area 
of  the  originating  post  office,  and 
another  pound  rate  applies  to  all  other 
pieces. 

[423.3     Nonprofit  Subclass) 
[Nonprofit  mail  is  Preferred  Rate 
Periodicals  class  mail  entered  by 
authorized  nonprofit  organizations  or 
associations  of  tbe  following  types: 

a.  Religious,  as  defined  in  section 
1009, 

b.  Educational,  as  defined  in  section 
1009, 

c.  Scientific,  as  defined  in  section 
1009, 

d.  Philanthropic,  as  defined  in  section 
1009. 

e.  Agricultural,  as  defined  in  section 
1009. 

f.  Labor,  as  defined  in  section  1009, 

g.  Veterans',  as  defined  in  section 
1009, 

h.  Fraternal,  as  defined  in  section 
1009,  and 

i.  Associations  of  rural  electric 
cooperatives, 

j.  One  publication,  which  contains  no 
advertising  (except  advertising  of  the 
publisher)  published  by  the  official 
highway  or  development  agency  of  a 
state, 

k.  Program  announcements  or  guides 
published  by  an  educational  radio  or 
television  agency  of  a  state  or  political 
subdivision  thereof  or  by  a  nonprofit 
educational  radio  or  television  station. 

1.  One  conservation  publication 
published  by  an  agency  of  a  state  which 
is  responsible  for  management  and 
conservation  of  the  fish  or  wildlife 
resources  of  such  state.) 

[423.4     Classroom  Subclass) 

[Classroom  mail  is  Preferred  Rate 
Periodicals  class  mail  which  consists  of 
religious,  educational,  or  scientific 
publications  designed  specifically  for 
use  in  school  classrooms  or  religious 
instruction  classes.] 

(423.5     Science  of  Agriculture] 

[Science  of  Agriculture  mail  consists 
of  Preferred  Rate  Periodicals  class  mail 
devoted  to  the  science  of  agriculture  if 
the  total  number  of  copies  of  the 
publication  furnished  during  any  12- 
month  period  to  subscribers  residing  in 
rural  areas  amounts  to  at  least  70 
percent  of  the  total  number  of  copies 
distributed  by  any  means  for  any 
purpose.) 

[423.6     Preferred  Rate  Pound  Rates] 

[For  Preferred  Rate  Periodicals 
entered  under  sections  423.3,  423.4  and 
423.5,  an  unzoned  pound  rate  applies  to 
the  nonadvertising  portion.  A  zoned 
pound  rate  applies  to  the  advertising 
portion  and  may  be  reduced  by 
applicable  destination  entry  discounts. 
The  pound  rate  postage  is  the  sum  of  the 
nonadvertising  portion  charge  and  the 


advertising  portion  charge.  For  Preferred 
Rate  Periodicals  entered  under  section 
423.2.  one  pound  rate  applies  to  the 
pieces  presorted  to  carrier  route  to  be 
delivered  within  the  delivery  area  of  the 
originating  post  office,  and  another 
pound  rate  applies  to  all  other  pieces.) 

423. [7]5     [Preferred  Rate]  Within 
County  Piece  Rates 

423.[71]5J     Basic  Rate  Category. 

The  basic  rate  category  applies  to  [all 
Preferred  Rate]  Within  County 
Periodicals  not  mailed  under  section 
423.(7)32.  423.[7]33,  or  423.[7]34. 

423.(72)52    Three-digit  Rate 
Category. 

The  three-digit  rate  category  applies 
to  [Preferred  Rate]  Within  County 
Periodicals  (entered  under  sections 
423.2,  423.3,  423.4.  or  423.5]  that  are 
presorted  to  single  or  multiple  three- 
digit  ZIP  Code  destinations  as  specified 
by  the  Postal  Service, 

423.[73]5J    Five-Digit  Rate  Category. 

The  five-digit  rate  category  applies  to 
[Preferred  Rate]  Within  County 
Periodicals  (entered  under  sections 
423.2,  423.3,  423.4,  or  423.5  that  are] 
presorted  to  single  or  multiple  five-digit 
ZIP  Code  destinations  as  specified  by 
the  Postal  Service. 

423.[74]34    Carrier  Route  Rate 
Category. 

The  carrier  route  rate  category  applies 
to  [Preferred  Rate]  Within  Coimty 
Periodicals  presorted  to  carrier  routes  as 
specified  by  the  Postal  Service. 

423.(8)4  [Preferred  Rate]  Within 
Counry  Discounts  423.(8)41  Barcoded 
Letter  Discounts. 

Bafcoded  letter  discounts  apply  to 
letter  size  (Preferred  Rate]  Within 
County  Periodicals  mailed  under 
sections  423.[7]51.  423.(7)32,  and 
423.(7)33  which  bear  a  barcode 
representing  not  more  than  11  digits 
(not  including  "correction"  digits)  as 
specified  by  the  Postal  Service,  and 
which  meet  the  machinability, 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
specified  bv  the  Postal  Service. 

423.(8)42  Barcoded  Flats  Discounts. 

Barcoded  flats  discounts  apply  to  flat 
size  [Preferred  Rate]  Within  County 
Periodicals  mailed  under  sections 
423.(7)31.  423.(7]32,  and  423.(7)33 
which  bear  a  barcode  representing  not 
more  than  1 1  digits  (not  including 
"correction"  digits)  as  specified  by  the 
Postal  Service,  and  meet  the  flats 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  specified  by 
the  Po.stal  Service. 

423.(8)43     High  Density  Discount. 

The  high  density  discount  applies  to 
(Preferred  Rate]  Within  County 
Periodicals  mailed  under  section 


423.(7)34,  presented  in  walk  sequence 
order,  and  meeting  the  high  density  and 
preparation  requirements  specified  by 
the  Postal  Service.  [,  except  that  mailers 
of]  Alternatively.  Within  County  mail 
may  qualify  for  such  discount  also  by 
presenting  otherwise  eligible  mailings 
containing  pieces  addressed  to  a 
minimum  of  25  percent  of  the  addresses 
per  carrier  route. 

423.(8)44  Saturation  Discount. 

The  saturation  discount  applies  to 
(Preferred  Rate]  Within  County 
Periodicals  mailed  under  section 
423.(7)34,  presented  in  walk  sequence 
order,  and  meeting  the  saturation  and 
preparation  requirements  specified  by 
the  Postal  Service. 

423.(8)45  Destination  Entry 
Discount(s). 

A  (D) destination  delivery  unit  (entn,] 
discount(s)  appljes(y]  to  [Preferred  Rate) 
Within  County  (Periodicals)  carrier 
route  category  mail  which  [arej/s 
destined  for  delivery  within  [the  service 
area  of  the  destination  sectional  center 
facility  (SCF)  or)  the  destination 
delivery  unit  (DDU)  in  which  (they  are] 
it  is  entered,  as  defined  by  the  Postal 
Service,  (the  DDU  discount  only  applies 
to  Carrier  Route  rate  category  mail;  the 
SCF  discount  is  not  available  for  mail 
entered  under  section  423.2.) 

(423.256  Nonadvertising  Discount. 

The  nonadvertising  discount  applies 
to  Preferred  Rate  Periodicals  entered 
imder  sections  423.3,  423.4,  423.5  and 
is  determined  by  multiplying  the 
proportion  of  nonadvertising  content  by 
the  discount  factor  set  forth  in  Rate 
Schedules  421.  423.3  or  423.4  and 
subtracting  that  amount  from  the 
applicable  piece  rate.) 

430    PHYSICAL  UMITATIONS 

Periodicals  Mail  may  not  weigh  more 
than  70  pounds  or  exceed  108  inches  in 
length  and  girth  combined.  Additional 
size  limitations  apply  to  individual 
Periodicals  rate  categories.  [There  are 
no  maximum  size  or  weight  limits  for 
Periodicals  class  mail] 

440  POSTAGE  AND  PREPAR.\TION  ) 

441  Postage. 

Postage  must  be  paid  on  Periodicals 
class  mail  as  set  forth  in  section  3000. 
(When  the  postage  computed  for  a 
particular  issue  using  the  Nonprofit  or 
Classroom  rate  schedule  is  higher  than 
the  postage  computed  using  the  Regular 
rate  schedule,  that  issue  is  eligible  to 
use  the  Regular  rate  schedule.  For 
purposes  of  this  section,  the  term  issue 
is  subject  to  certain  exceptions  related 
to  separate  mailings  of  a  particular 
issue,  as  specified  by  the  Postal 
Service.) 


442  Presortation. 

Periodicals  class  mail  must  be 
presorted  as  specified  by  the  Postal 
Service. 

443  Attachments  and  Enclosures 

443.1  General. 

First-Class  Mail  or  Standard  Mail 
[from  any  of  the  subclasses  listed  in 
section  321  (Regular.  Enhanced  Carrier 
Route,  Nonprofit  or  Nonprofit  Enhanced 
Carrier  Route)]  may  be  attached  to  or 
enclosed  with  Periodicals  class  mail. 
The  piece  must  be  marked  as  specified 
by  the  Postal  Service.  Except  as 
provided  in  section  443.2,  additional 
postage  must  be  paid  for  the  attachment 
or  enclosure  as  if  it  had  been  mailed 
separately.  Otherwise,  the  entire 
combined  piece  is  subject  to  the 
appropriate  First-Class  or  [section  321) 
Standard  Mail  rate  for  which  it  qualifies 
(unless  the  rate  applicable  to  the  host 
piece  is  higher),  or,  if  a  combined  piece 
with  a  [section  321)  Standard  Mail 
attachment  or  enclosure  weighs  16 
ounces  or  more,  the  piece  is  subject  to 
the  Parcel  Post  rate  for  which  it 
qualifies. 

443.1a     "Ride-Along"  Attachments 
and  Enclosures. 

A  limit  of  one  Standard  Mail  piece, 
not  exceeding  the  weight  of  the  host 
copy  and  weighing  a  maximum  of  3.3 
ounces,  from  any  of  the  subclasses  listed 
in  section  321  (Regular,  Enhanced 
Carrier  Route,  Nonprofit  or  Nonprofit 
Enhanced  Carrier  Route)  may  be 
attached  to  or  enclosed  with  an 
individual  copy  of  Periodicals  Mail  for 
an  additional  postage  payment  of  ten 
cents.  Periodicals  containing  "Ride- 
Along"  attachments  or  enclosures  must 
maintain  uniform  thickness  as  specified 
by  the  Postal  Service.  The  Periodicals 
piece  with  the  "Ride-Along"  must 
maintain  the  same  shape  and 
automation  compatibility  as  it  had 
before  addition  of  the  "Ride-Along" 
attachment  or  enclosure  and  meet  other 
preparation  requirements  as  specified 
by  the  Postal  Service. 

This  provision  expires  on  February 
26,  2002. 

443.2  Incidental  First-Class  Mail 
Attachments  and  Enclosures. 

First-Class  Mail  that  meets  one  «r 
more  of  the  definitions  in  section  210  b 
through  d  may  be  attached  to  or 
enclosed  with  Periodicals  class  mail, 
with  postage  paid  on  the  combined 
piece  at  the  applicable  Periodicals  rate, 
if  the  attachment  or  enclosure  i.« 
incidental  to  the  piece  to  which  it  is 
attached  or  with  which  it  is  enclosed. 

444  Identification 

Periodicals  class  mail  must  be 
identified  as  required  by  the  Postal 
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Service.  Nonsubscriber  and 
nonrequester  copies,  including  sampli' 
and  complimentan'  copies,  must  be 
identified  as  required  by  the  Postal 
Service. 

445  Filing  of  Inff)rmation 

Information  relating  to  Periodicals 
class  mail  must  be  filed  with  the  Postal 
Service  under  39  U.S.C.  3685 

446  Enclosures  and  Supplements 

Periodicals  class  mail  may  contain 
enclosures  and  supplements  as 
specified  hv  the  Postal  Sen  ice  .An 
enclosure  or  supplement  may  not 
contain  writing,  printing  or  sign  thereof 
or  therein,  in  addition  to  the  original 
print,  e.xcept  as  authorized  by  the  Postal 
Service,  or  as  authorized  under  section 
443  2 

450  Deposit  and  Delivery 

451  Deposit 

Periodicals  class  mail  must  be 
deposited  at  places  and  times 
designated  by  the  Postal  Service, 

452  Service 

Periodicals  class  mail  is  given 
expeditious  handling  insofar  as  is 
practicable. 

453  Forwarding  and  Return 

Undeliverable-as-addressed 

Periodicals  class  mail  will  be  forwarded 
or  returned  to  the  mailer,  as  specified  by 
the  Postal  Service  Undeliverable-as- 
addressed  combined  First-Class  and 
Periodicals  class  mail  pieces  will  be 
forwarded  or  returned,  as  specified  by 
tbe  Postal  Service.  Additional  charges 
when  Periodicals  class  mail  is  returned 
will  be  based  on  the  applicable  First- 
Class  Mail  rate. 

470     Rates  and  Fees 

The  rates  and  fees  for  Periodicals 
class  mail  are  set  forth  as  follows: 

Schedule 


a.  [Regular]  Outside  County 

b.  Within  County  

[c   Nonprofit  „ 

[d  Classroom     

[e.]  Science  of  Agriculture    .. 
c. 

[f.]  Fees 

d. 


421 
423(21 
4233] 
423  4] 

421 

1000 


480  Authorizations  and  Licenses 

481  Entry  Authorizations 

Prior  to  mailing  at  Periodicals  rates,  a 
publication  must  be  authorized  for  entry 
as  Periodicals  class  mail  by  the  Postal 
Service.  Each  authorized  publication 
will  be  granted  one  original  entry 
authorization  at  the  post  office  where 


the  office  of  publication  is  maintained. 
.\n  authorization  for  the  establishment 
of  an  account  to  enter  a  publication  at 
an  additional  entry  office  may  be 
granted  bv  the  Postal  Ser\ice  upon 
application  b\  the  publisher.  An 
application  for  re-entry  must  be  made 
whene\  er  the  publisher  proposes  to 
change  the  publication's  title,  frequency 
of  issue  or  office  of  original  entry. 

482  (Preferred  Rate]  \onprofit. 
(Classroom  and  Sciencp  oj  Agriculture 
Authorization 

Prior  to  cntunn^  (mailing  at] 
Nonprofit.  (Classroom,  and  Science  of 
Agrii  ulture  Periodicals  Mail,  (rates,)  a 
publi(  ation  must  obtain  an  additional 
Postal  Service  tuitry  authorization  to 
mail  at  those  rates. 

483  Mailing  by  Publishers  and  News 
-Agents 

Periodicals  class  mail  may  be  mailed 
only  by  publishers  or  registered  news 
agents.  A  news  agent  is  a  person  or 
concern  engaged  in  selling  two  or  more 
Periodicals  public  ations  published  by 
more  than  one  publisher.  News  agents 
must  register  at  all  post  offices  at  which 
they  mail  Periodicals  (.lass  mail. 

484  Fees 

Fees  for  original  entrv.  additional 
entry,  re-entry,  and  registration  of  a 
news  agent  are  set  forth  in  Schedule 
1000 

PACKAGE  SERVICES 
CLASSIFICATION  SCHEDULE 

,5(31 10     DEFINITION 

5(31 11     General 

.\n\  mailable  matter  may  be  mailed  as 
Pai  katit'  Senic^'s  (Standard  M]  niail 
e.xcept: 

a  Matter  required  to  be  mailed  as 
First-Class  Mail: 

b.  (Copies  of  <i  publication  that  is 
entered  as  Periodicals  class  mail,  except 
copies  sent  by  a  printer  to  a  publisher, 
and  except  copies  that  would  have 
traveled  at  the  former  second-class 
transient  rate.  (The  transient  rate 
applied  to  individual  copies  of  sec:ond- 
(iass  mail  (currently  Periodicals  class 
mail)  forwarded  and  mailed  by  the 
public,  as  well  as  to  certain  sainple 
copies  mailed  by  publishers.) 

(312     Printed  Matter 

Printed  matter,  including  printed 
letters  which  according  to  internal 
evidence  are  being  sent  in  identical 
terms  to  several  persons,  but  which  do 
not  have  the  character  of  actual  or 
personal  correspcmdence.  may  be 
mailed  as  Standard  Mail.  Printed  matter 
does  not  lose  its  character  as  Standard 


Mail  when  the  date  and  name  of  the 
addressee  and  of  the  sender  are  written 
thereon.  For  the  purposes  of  the 
Standard  Mail  Classification  Schedule, 
"printed"  does  not  include 
reproduction  by  handwriting  or 
typewriting.) 

5]2l313)     Written  Additions 

Package  Services  (Standard  M)mail 
may  have  the  following  written 
additions  placed  on  the  wrapper,  on  a 
tag  or  label  attached  to  the  outside  of  the 
parcel,  or  inside  the  parcel,  either  loose 
or  attached  to  the  article: 

a.  Marks,  numbers,  name,  or  letters 
descriptive  of  contents; 

b.  "Please  Do  Not  Open  Until 
Christinas,"  or  words  of  similar  import: 

c.  Instructions  and  directions  for  the 
use  of  an  article  in  the  package: 

d.  Manuscript  dedication  or 
inscription  not  in  the  nature  of  personal 
correspondence: 

e.  Marks  to  call  attention  to  any  word 
or  passage  in  text: 

f.  Corrections  of  typographical  errors 
in  printed  matter: 

g.  Manuscripts  accompanying  related 
proof  sheets,  and  corrections  in  proof 
sheets  to  include:  corrections  of 
typographical  and  other  errors, 
alterations  of  text,  insertion  of  new  text, 
marginal  instructions  to  the  printer,  and 
rewrites  of  parts  if  necessary  for 
correction: 

h.  Handstamped  imprints,  except 
when  the  added  matter  is  itself  personal 
or  converts  the  original  matter  to  a 
personal  communication; 

i.  An  invoice. 

5(3)20     DESCRIPTION  OF 
SI  'BCL.\SSES 

)322     Subclasses  Limited  to  Mail 
Weighing  16  Ounces  or  More) 

52i[322.l)     Parcel  Post  Subclass 

521.[322A\-[     Definition. 

The  Parcel  Post  subclass  consists  of 
Package  Services  (Standard  M)/nail 
) weighing  16  ounces  or  more)  that  is  not 
mailed  under  sections  )322.3,  323.1,  or 
323.2)  522.  523.  or  524. 

521)322.1)2     Description  of  Rate 
Categories. 

521)322.1)21     Inter-BMC  Rate 
Category. 

The  inter-BMC  rate  category  applies 
to  all  Parcel  Post  subclass  mail  not 
mailed  under  sections  521.22,  521.23, 
521.24,  or  521.25  [322.122,  322.123. 
322.124.  or  322.125). 

521)322.1)22     Intra-BMC  Rate 
Category. 

The  intra-BMC  rate  category  applies 
to  Parcel  Post  subclass  mail  originating 
and  destinating  within  a  designated 
BMC  or  auxiliary  ser\'ice  facility  service 
area.  Alaska.  Hawaii  or  Puerto  Rico. 


521. [322.1123    Parcel  Select— 
Destination  Bulk  Mail  Center  (DBMC) 
Rate  Category. 

The  Parcel  Select— DBMC  [destination 
bulk  mail  center]  rate  category  applies 
to  Parcel  Post  subclass  mail  prepared  as 
specified  by  the  Postal  Service  in  a 
mailing  of  at  least  50  pieces  entered  at 
a  designated  destination  BMC,  auxiliary 
service  facility,  or  other  equivalent 
facility,  as  specified  by  the  Postal 
Service. 

521. [322. 1)24    Parcel  Select— 
Destination  Sectional  Center  Facility 
(DSCF)  Rate  Category. 

The  Parcel  Select— USCF  [destination 
sectional  center  facility]  rate  category 
applies  to  Parcel  Post  subclass  mail 
prepared  as  specified  by  the  Postal 
Service  in  a  mailing  of  at  least  50  pieces 
sorted  to  five-digit  destination  ZIP 
Codes  as  specified  by  the  Postal  Service 
and  entered  at  a  designated  destination 
processing  and  distribution  center  or 
facility,  or  other  equivalent  facility,  as 
specified  by  the  Postal  Service. 

521, [322. 1]25    Parcel  Select— 
Destination  Delivery  Unit  (DDU)  Rate 
Category. 

The  Parcel  Select— DDU  [destination 
delivery  unit]  rate  category  applies  to 
Parcel  Post  subclass  mail  prepared  as 
specified  by  the  Postal  Service  in  a 
mailing  of  at  least  50  pieces,  and 
entered  at  a  designated  destination 
delivery  unit,  or  other  equivalent 
facility,  as  specified  by  the  Postal 
Service. 

521. [322. 1]3     Bulk  Parcel  Post. 

Bulk  Parcel  Post  mail  is  Parcel  Post 
mail  consisting  of  properly  prepared 
and  separated  single  mailings  of  at  least 
300  pieces  or  2000  poimds.  Pieces 
weighing  less  than  15  pounds  and 
measuring  over  84  inches  in  length  and 
girth  combined  or  pieces  measuring 
over  108  inches  in  length  and  girth 
combined  are  not  mailable  as  Bulk 
Parcel  Post  mail. 

.521.[322.1]31     Barcode[d]  Discount. 

The  barcode[d]  discount  applies  to 
Bulk  Parcel  Post  mail  that  is  entered  at 
designated  facilities,  bears  a  barcode 
specified  by  the  Postal  Service,  is 
prepared  as  specified  by  the  Postal 
Service,  and  meets  all  other  preparation 
and  machinability  requirements  of  the 
Postal  Service. 

521. [322. 1]4     Bulk  Mail  Center 
(BMC)  Presort  Discoimts. 

521. [322. 1]41     BMC  Presort  Discount. 

The  BMC  presort  discount  applies  to 
Inter-BMC  Parcel  Post  subclass  mail  that 
is  prepared  as  specified  by  the  Postal 
Service  in  a  mailing  of  50  or  more 
pieces,  entered  at  a  facility  authorized 
by  the  Postal  Service,  and  sorted  to 
destination  BMCs,  as  specified  by  the 
Postal  Service. 


521. [322. 1]42     Origin  Bulk  Mail 
Center  (OBMC)  Discount. 

The  origin  bulk  mail  center  discount 
applies  to  Inter-BMC  Parcel  Post 
subclass  mail  that  is  prepared  as 
specified  by  the  Postal  Service  in  a 
mailing  of  at  least  50  pieces,  entered  at 
the  origin  BMC,  and  sorted  to 
destination  BMCs,  as  specified  by  the 
Postal  Service. 

521. [322.1]5     Barcodeld)  Discount. 

The  barcodeld]  discount  applies  to 
hiter-BMC,  Intra-BMC,  and  Parcel 
Select-DBMC  Parcel  Post  subclass  mail 
that  is  entered  at  designated  facilities, 
bears  a  barcode  specified  by  the  Postal 
Service,  is  prepared  as  specified  by  the 
Postal  Service  in  a  mailing  of  at  least  50 
pieces,  and  meets  all  other  preparation 
and  machinability  requirements  of  the 
Postal  Service. 

521. [322. 1]6    Oversize  Parcel  Post. 

521. [322. 1]61     Excessive  Length  and 
Girth. 

Parcel  Post  subclass  mail  pieces 
exceeding  108  inches  in  length  and  girth 
combined,  but  not  greater  than  130 
inches  in  length  and  girth  combined,  are 
mailable. 

521. [322. 1)62     Balloon  Rate. 

Parcel  Post  subclass  mail  pieces 
exceeding  84  inches  in  length  and  girth 
combined  and  weighing  less  than  15 
pounds  are  subject  to  a  rate  equal  to  that 
for  a  15  pound  parcel  for  the  zone  to 
which  the  parcel  is  addressed. 

521. [322. 1]7     Nonmachinable 
Surcharge. 

Inter-BMC,  Intra-BMC.  and  Parcel 
Select— DBMC  Parcel  Post  [subclass] 
mail  that  does  not  meet  machinability 
criteria  specified  by  the  Postal  Service  is 
subject  to  a  norunachinable  surcharge. 

521. [322. 1)8     Pickup  Service. 

Pickup  service  is  available  for  Parcel 
Post  subclass  mail  under  terms  and 
conditions  specified  by  the  Postal 
Service. 

522(322, 3]     Bound  Printed  Matter 
Subclass 

522.[322.3]1     Definition. 

The  Bound  Printed  Matter  subclass 
consists  of  Package  Services  [Standard 
Mjiiiail  weighing  [at  least  16  ounces, 
but]  not  more  than  15  pounds,  which: 

a.  Consists  of  advertising, 
promotional,  directory,  or  editorial 
material,  or  any  combination  thereof; 

b.  Is  securely  bound  by  permanent 
fastenings  including,  but  not  limited  to. 
staples,  spiral  bindings,  glue,  and 
stitching;  loose  leaf  binders  and  similar 
fastenings  are  not  considered 
permanent; 

c.  Consists  of  sheets  of  which  at  least 
90  percent  are  imprinted  with  letters, 
characters,  figures  or  images  or  any 
combination  of  these,  by  any  process 
other  than  handwTiting  or  typewriting; 


d.  Does  not  have  the  nature  of 
personal  correspondence: 

e.  Is  not  stationery,  such  as  pads  of 
blank  printed  forms. 

522.2    Description  of  Rate  Categories. 

522.(322. 3]21     Single-Piece  Rate 
Category. 

The  single-piece  rate  category  applies 
to  Bound  Printed  Matter  subclass  mail 
which  is  not  mailed  under  section  522.3 
[322.33]  or  522.4  [322.34], 

522.(322,33)22     Basic  Presort  (Bulk) 
Rate  Category. 

The  [bulk]  basic  presort  rate  category 
applies  to  Bound  Printed  Matter 
subclass  mail  prepared  in  a  mailing  of 
at  least  300  pieces,  prepared  and 
presorted  as  specified  by  the  Postal 
Service. 

522.(322. 34)23     Carrier  Route  Pr bsort 
Rate  Category. 

The  carrier  route  presort  rate  category 
applies  to  Bound  Printed  Matter 
subclass  mail  prepared  in  a  mailing  of 
at  least  300  pieces  of  carrier  route 
presorted  mail,  prepared  and  presorted 
as  specified  by  the  Postal  Serx'ice. 

522.24  Destination  Bulk  Mail  Center 
(DBMC)  Rate  Category. 

The  destination  bulk  mail  center  rate 
categori'  applies  to  Basic  Presort  Rate  or 
Carrier  Route  Presort  Rate  Bound 
Printed  Matter  subclass  mail  prepared 
as  specified  by  the  Postal  Service  in  a 
mailing  entered  at  a  designated 
destination  BMC,  auxiliary  service 
facility,  or  other  equivalent  facility,  as 
specified  by  the  Postal  Service. 

522.25  Destination  Sectional  Center 
Facility  (DSCF)  Rate  Category. 

The  destination  sectional  center 
facility  rate  category  applies  to  Basic 
Presort  Rate  or  Carrier  Route  Presort 
Rate  Bound  Printed  Matter  subclass 
mail  prepared  as  specified  by  the  Postal 
Service  in  a  mailing  sorted  to  five-digit 
destination  ZIP  Codes  as  specified  by 
the  Postal  Service  and  entered  at  a 
designated  destination  processing  and 
distribution  center  or  facility,  or  other 
equivalent  facility,  as  specified  by  the 
Postal  Service. 

522.26  Destination  Deliver^'  Unit 
(DDU)  Rate  Categorv-. 

The  destination  delivery  unit  rate 
category  applies  to  Basic  Presort  Rate  or 
Carrier  Route  Presort  Rate  Bound 
Printed  Matter  subclass  mail  prepared 
as  specified  by  the  Postal  Service  in  a 
mailing  entered  at  a  designated 
destination  delivery  unit,  or  other 
equivalent  facility,  as  specified  by  the 
Postal  Service. 

522.(322.35)3     Barcodeld)  Discount. 

The  barcoded  discount  applies  to 
single-piece  rate  and  [bulk)  Basic 
Presort  [r]/?ate  Bound  Printed  Matter 
subclass  mail  that  is  entered  at 
designated  facilities,  bears  a  barcode 
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specified  by  the  Postal  Service,  is 
prepared  as  specified  by  the  Postal 
Service  in  a  mailing  of  at  least  50  pieces, 
ajid  meets  all  other  preparation  and 
machinability  requirements  of  the  Postal 
Service. 

[323     Subclasses  With  No  Ib-Uunce 
Limitation] 

52J(323  1 1     Media  Mail  [Special) 
Subclass 

5[3l23  11     Definition. 

The  Media  Mail  [Special]  subclass 
consists  of  Package  Senices  mail 
[Standard  Mail]  of  the  following  types: 

a  Books,  including  books  issued  to 
supplement  other  books,  of  at  least  eight 
printed  pages,  consisting  wholly  of 
reading  matter  or  scholarly  bibliography 
or  reading  matter  with  incidental  blank 
spaces  ff)r  notations,  and  containing  no 
advertising  matter  other  than  incidental 
announcements  of  books.  Not  more  than 
three  of  the  announcements  may 
contain  as  part  of  their  format  a  single 
order  form,  which  may  also  serve  as  a 
postcard.  These  order  forms  are  in 
addition  to  and  not  in  lieu  of  order 
forms  which  may  be  enclosed  by  virtue 
of  any  other  provision; 

b.  ie  millimeter  or  narrower  width 
films  which  must  be  positive  prints  in 
final  form  for  viewing,  and  catalogs  of 
such  films,  of  24  pages  or  more,  at  least 
22  of  which  are  printed,  except  when 
sent  to  or  from  commercial  theaters; 

c.  Printed  music,  whether  in  bound 
form  or  in  sheet  form; 

d.  Printed  objective  test  materials  and 
accessories  thereto  used  by  or  in  behalf 
of  educational  institutions  in  the  testing 
of  ability,  aptitude,  achievement, 
interests  and  other  mental  and  personal 
qualities  with  or  without  answers,  test 
scores  or  identifying  information 
recorded  thereon  in  writing  or  by  mark. 

e.  Sound  recordings,  including 
incidental  announcements  of  recordings 
and  guides  or  scripts  prepared  soielv  for 
use  with  such  recordings.  Not  more  than 
three  of  the  announcements  may 
contain  as  part  of  their  format  a  single 
order  form,  which  mav  also  serve  as  a 
postcard.  These  order  forms  are  in 
addition  to  and  not  in  lieu  of  order 
forms  which  may  be  enclosed  by  virtue 
of  any  other  provision; 

f.  Playscripts  and  manuscripts  for 
books,  periodicals  and  music; 

g.  Printed  educational  reference 
charts,  permanently  processed  for 
preser\'ation; 

h.  Printed  educational  reference 
charts,  including  but  not  limited  to 

i.  Mathematical  tables. 

ii.  Botanical  tables, 

iii.  Zoological  tables,  and 

iv.  Maps  produced  primarily  for 
educational  reference  purposes; 


i.  Looseleaf  pages  and  binders 
therefor,  consisting  of  medical 
information  for  distribution  to  doctors, 
hospitals,  medical  schools,  and  medical 
students;  and 

b.  (Computer-readable  media 
containing  prerecorded  information  and 
guides  or  scripts  prepared  solely  for  use 
with  such  media 

523.2     Description  of  Rate  Catagories 

5|3j23.[ll21     Single-Piece  Rate 
Category. 

The  single-piece  rate  category  applies 
to  Media  Mail  [Special  subclass  mail] 
not  mailed  under  section  523.22  or 
523  23  [323.13  or  323.14.]  prepared  as 
specified  by  the  Postal  Service. 

5l3l23.(l3|22     Level  A  Presort  Rate 
(Category 

The  Level  A  presort  rate  category 
applies  to  mailings  of  at  least  500  pieces 
oi  Media  Mail.  (Special  subclass  mail.] 
prepared  and  presorted  to  five-digit 
destination  ZIP  Codes  as  specified  by 
the  Postal  .Service. 

5|3l23.[l4]2.3     Level  B  Presort  Rate 
("ategory. 

The  Level  B  presort  rate  category 
applies  U)  mailing  of  at  least  500  pieces 
oi  Media  Mail,  [Special  subclass  mail.] 
prepared  and  presorted  to  destination 
Bulk  Mail  Centers  as  specified  by  the 
Postal  Service. 

.5|3|23.(15]J     Barcode[dl  Discount. 

The  barcode] d]  discount  applies  to 
single-piece  rate  and  Level  B  presort 
rate  Media  Mad  ]Special  subclass  mail.] 
that  is  entered  at  designated  facilities, 
bears  a  barcode  specified  by  the  Postal 
Service,  is  prepared  as  specified  by  the 
Postal  Service  in  a  mailing  of  at  least  50 
pieces,  and  meets  all  other  preparation 
and  machinability  requirements  of  the 
Postal  Service. 

52-^1323. 2|     Library  Mail  Subclass 

524\323.2]\     Definition 

52-i[323.2lll     General. 

The  Librar\'  Mail  subclass  consists  of 
Package  Sen'ices  ], Standard  MJ/nail  of 
the  following  fvpes],  separated  or 
presorted  as  specified  by  the  Postal 
Service]: 

a.  Matter  designated  in  section  524.13 
[323.213].  loaned  or  exchanged 
(including  c:ooperative  processing  by 
libraries)  between: 

i.  Schools  or  colleges,  or  universities; 

ii.  Public  libraries,  museums  and 
herbaria,  mmprofit  religious, 
etlucational.  scientific,  philanthropic, 
agricultural,  labor,  veterans'  or  fraternal 
organizations  or  associations,  or 
between  such  organizations  and  their 
members,  readers  or  borrowers. 

b  Matter  designated  in  section 
5 2 4. [323. 2114.  mailed  to  or  ft-om 
schools,  colleges,  universities,  public 
libraries,  museums  and  herbaria  and  to 
or  from  nonprofit  religious,  educational. 


scientific,  philanthropic,  agricultural, 
labor,  veterans'  or  fraternal 
organizations  or  associations:  or 

c.  Matter  designated  in  section 
52'<. [323. 2)15,  mailed  from  a  publisher 
or  a  distributor  to  a  school,  college, 
university  or  public  librarv. 

524.(323.2)12     Definition  of 
Nonprofit  Organizations  and 
Associations. 

Nonprofit  organizations  or 
associations  are  defined  in  section  1009. 

524.[323.2]13     Library  subclass  mail 
under  section  524. [323. 2)11. a. 

Matter  eligible  for  mailing  as  Library 
Mail  [subclass  mail)  under  subsection  a 
of  section  [323.2)524.11  consists  of: 

a.  Books  consisting  wholly  of  reading 
matter  or  scholarly  bibliography  or 
reading  matter  with  incidental  blank 
spaces  for  notations  and  containing  no 
advertising  other  than  incidental 
announcements  of  books; 

b.  Printed  music,  whether  in  bound 
form  or  in  sheet  form: 

c.  Bound  volumes  of  academic  theses 
in  typewritten  or  other  duplicated  form; 

d.  Periodicals,  whether  bound  or 
unbound; 

e.  Sound  recordings; 

f.  Crther  library  materials  in  printed, 
duplicated  or  photographic  form  or  in 
the  form  of  unpublished  manuscripts; 
and 

g.  Museum  materials,  specimens, 
collections,  teaching  aids,  printed 
matter  and  interpretative  materials 
intended  to  inform  and  to  further  the 
educational  work  and  interest  of 
museums  and  herbaria. 

524. (323. 2]14     Library-  Mail  (subclass 
mail]  under  section  524. 1323. 2]ll.b. 

Matter  eligible  for  mailing  as  Library 
(subclass  m]  Afail  under  subsection  b  of 
section  524.(323.2)11  consists  of: 

a.  16-millimeter  or  narrower  width 
films;  filmstrips;  transparencies;  slides; 
microfilms;  all  of  which  must  be 
positive  prints  in  final  form  for  viewing; 

b.  Sound  recordings; 

c.  Museum  materials,  specimens, 
collections,  teaching  aids,  printed 
matter,  and  interpretative  materials 
intended  to  inform  and  to  further  the 
educational  work  and  interests  of 
museums  and  herbaria; 

d.  Scientific  or  mathematical  kits, 
instruments  or  other  devices: 

e.  Catalogs  of  the  materials  in 
subsections  a  through  d  of  section 
524.(323.2)14  and  guides  or  scripts 
prepared  solely  for  use  with  such 
materials. 

524. [323. 2|15     Library'  [subclass 
mJA/ail  under  section  524. [323. 2)11. c. 

Matter  eligible  for  mailing  as  Library 
subclass  mail  under  subsection  c  of 
section  524.(323.2)11  consists  of  books, 
including  books  to  supplement  other 


books,  consisting  wholly  of  reading 
matter  or  scholarly  bibliography  or 
reading  matter  with  incidental  bleink 
spaces  for  notations,  and  containing  no 
advertising  matter  other  than  incidental 
announcements  of  books. 

524.2  Description  of  Rate  Categories 

524.(323.2)21     Single-Piece  Rate 
Category. 

The  single-piece  rate  category  applies 
to  Library  [subclass  mjMail  not  mailed 
under  section  (323.23  or  323.24)524.22 
or  524.23  prepared  as  specified  by  the 
Postal  Service. 

524.(323.23)22     Level  A  Presort  Rate 
Category. 

The  Level  A  presort  rate  category 
applies  to  mailings  of  at  least  500  pieces 
of  Library  (subclass  mjMail,  prepared 
and  presorted  to  five-digit  destination 
ZIP  Codes  as  specified  by  the  Postal 
Service. 

524.(323.24)23     Level  B  Presort  Rate 
Category. 

The  Level  B  presort  rate  category 
applies  to  mailings  of  at  least  500  pieces 
of  Library  [subclass  m)Mail,  prepared 
and  presorted  to  destination  Bulk  Mail 
Centers  as  specified  by  the  Postal 
Service. 

524.(323.25)3     Barcode(d}  Discount. 

The  barcode(d)  discount  applies  to 
Single-Piece  Rate  and  Level  B  Presort 
Rate  Library  [subclass  mjMail  that  is 
entered  at  designated  facilities,  bears  a 
barcode  specified  by  the  Postal  Service, 
is  prepared  as  specified  by  the  Postal 
Service  in  a  mailing  of  at  least  50  pieces, 
and  meets  all  other  preparation  and 
machinability  requirements  of  the  Postal 
Ser\'ice. 

5(3)30     PHYSICAL  LIMITATIONS 

5(3)31     Size 

Except  as  provided  in  section 
521.1322.1)61,  Package  Services 
(Standard  M)njail  may  not  exceed  108 
inches  in  length  and  girth  combined. 
Additional  size  limitations  apply  to 
individual  Package  Services  [Standard 
M]/nail  subclasses.  [The  maximiam  size 
for  mail  presorted  to  carrier  route  in  the 
Enhanced  Carrier  Route  and  Nonprofit 
Enhanced  Carrier  Route  subclasses  is  14 
inches  in  length,  11.75  inches  in  width, 
and  0.75  inch  in  thickness.  For 
merchandise  samples  mailed  with 
detached  address  cards,  the  carrier  route 
maximum  dimensions  apply  to  the 
detached  address  cards  and  not  to  the 
samples.) 

5[3)32     Weight 

Package  Services  [Standard  M)inail 
may  not  weigh  more  than  70  pounds. 
Additional  weight  limitations  apply  to 
individual  Package  Services  [Standard 
Mlmail  subclasses. 


5(3)40    POSTAGE  AND 
PREPARATION 

5[3)41     Postage 

Postage  must  be  paid  as  set  forth  in 
section  3000.  [When  the  postage 
computed  at  a  Regular,  Enhanced 
Carrier  Route,  Nonprofit  or  Nonprofit 
Enhanced  Carrier  Route  Standard  rate  is 
higher  than  the  rate  prescribed  in  any  of 
the  Standard  subclasses  listed  in  322  or 
323  for  which  the  piece  also  qualifies 
(or  would  qualify,  except  for  weight), 
the  piece  is  eligible  for  the  applicable 
lower  rate.)  All  mail  mailed  at  a  bulk  or 
presort  rate  must  have  postage  paid  in 
a  manner  not  requiring  cancellation. 

5(3)42     Preparation 

All  pieces  in  a  Package  Services 
[Standard)  mailing  must  be  separately 
addressed.  All  pieces  in  a  Package 
Services  [Standard)  mailing  must  be 
identified  as  specified  by  the  Postal 
Service,  and  must  contain  the  ZIP  Code 
of  the  addressee  when  specified  by  the 
Postal  Service.  All  Package  Services 
[Standard)  mailings  must  be  prepared 
and  presented  as  specified  by  the  Postal 
Service.  Two  or  more  Package  Services 
[Standard)  mailings  may  be  commingled 
and  mailed  only  when  specific  methods 
approved  by  the  Postal  Ser\'ice  for 
determining  and  verifying  postage  are 
followed. 

5(3)43     Non-Identical  Pieces 

Pieces  not  identical  in  size  and  weight 
may  be  mailed  at  a  bulk  or  presort  rate 
as  part  of  the  same  mailing  only  when 
specific  methods  approved  by  the  Postal 
Service  for  determining  and  verifying 
postage  are  followed. 

5(3)44     Attachments  and  Enclosures 

[344.2     Parcel  Post,  Bound  Printed 
Matter,  Special,  and  Libra^^■  Subclasses] 
544.2(344.21)     General.' 
First-Class  Mail  or  Standard  Mail 
[from  any  of  the  subclasses  listed  in 
section  321  (Regular,  Enhanced  Carrier 
Route,  Nonprofit  or  Nonprofit  Enhanced 
Carrier  Route))  may  be  attached  to  or 
enclosed  in  Package  Services  [Standard 
M)/nail  [mailed  under  sections  322  and 
323).  The  piece  must  be  marked  as 
specified  by  the  Postal  Service.  Except 
as  provided  in  sections  544.2  and  544.3. 
[344.22  and  344.23.)  additional  postage 
must  be  paid  for  the  attachment  or 
enclosvure  as  if  it  had  been  mailed 
separately.  Otherwise,  the  entire 
combined  piece  is  subject  to  the  First- 
Class  or  (section  321]  Standard  Mail  rate 
for  which  it  qualifies  [Ounless  the  rate 
applicable  to  the  host  piece  is  higher,)), 
or,  if  a  combined  piece  with  a  section 
321  Standard  Meiil  attachment  or 
enclosing  weighs  16  ounces  or  more,  the 


piece  is  subject  to  the  Parcel  Post  rate 
for  which  it  qualifies.) 

5(3)44. 2(2]     Specifically  Authorized 
Attachments  and  Enclosures. 

Package  Services  [Standard  M)/nail 
[mailed  under  sections  322  and  323] 
may  contain  enclosures  and  attachments 
as  specified  by  the  Postal  Service  and  as 
described  in  subsections  a  and  e  of 
section  523.2(323.11).  with  postage  paid 
on  the  combined  piece  at  the  Package 
Services  [Standard]  rate  applicable  to 
the  host  piece. 

5(3]44.[2]3     Incidental  First-Class 
Attachments  and  Enclosures. 

First-Class  Mail  that  meets  one  or 
more  of  the  definitions  in  subsections  b 
through  d  of  section  210.  may  be 
attached  to  or  enclosed  with  Package 
Services  [Standard  M]mail  [mailed 
under  section  322  or  323],  with  postage 
paid  on  the  combined  piece  at  the 
Package  Services  (Standard)  rate 
applicable  to  the  host  piece,  if  the 
attachment  or  enclosure  is  incidental  to 
the  piece  to  which  it  is  attached  or  with 
which  it  is  enclosed. 

5[3)50     DEPOSIT  AND  DELIVERY 

5[3)51     Deposit 

Package  Services  [Standard  M)mail 
must  be  deposited  at  places  and  times 
designated  by  the  Postal  Ser\'ice. 

5(3)52     Ser\'ice 

Package  Senices  [Standard  Mjmail 
may  receive  deferred  ser\'ice. 

5[3)53     Forwarding  and  Return 

[353.2  Parcel  Post.  Bound  Printed 
Matter.  Special,  and  Library  Subclasses] 

Undeliverable-as-addressed  Package 
Ser\'ices  (Standard  M]/nail  ] mailed 
under  sections  322  and  323)  will  be 
forwarded  on  request  of  the  addressee, 
returned  on  request  of  the  mailer,  or 
forwarded  and  returned  on  request  of 
the  mailer.  Pieces  which  combine 
Package  Services  [Standard  Mjmail 
[from  one  of  the  subclasses  described  in 
322  and  323]  with  First-Class  Mail  or 
Standard  Mail  [from  one  of  the 
subclasses  described  in  321)  will  be 
forwarded  if  undeliverable-as- 
addressed.  and  returned  if 
undeliverable,  as  specified  by  the  Postal 
Service.  When  Package  Services 
(Standard  Mjmail  [mailed  under 
sections  322  and  323)  is  forwarded  or 
returned  from  one  post  office  to  another, 
additional  charges  will  be  based  on  the 
applicable  single-piece  Package  Ser\ices 
[Standard  Mjmail  rate  (under  322  or 
323]. 

5[3j60     ANCILLARY  SERVICES 

[361     All  Subclasses] 

Package  Services  (All  Standard 
Mjmail  will  receive  the  following 
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services  upon  payment  of  the 
appropriate  fees: 


Schedule 


Service 


Schedule 


a  Address  correction  91 1 

[b  Certificates  of  mailing  indi- 
cating that  a  specifiea  numtjer 
of  pieces  have  t)een  mailed] [947] 

(Certificates  of  mailing  are  not 
available  for  Regular.  Enhanced  Carrier 
Route.  Nonprofit  and  Nonprofit 
Enhanced  Carrier  Routt'  subclass  mail 
when  po.stage  is  paid  with  permit 
imprint.) 

(362     Parcel  Post.  Bound  Printed 
Matter.  Special,  and  Librarv  Subclasses] 

(Parcel  Post.  Bound  Printed  Matter. 
Special,  and  Library  subclass  mail  will 
receive  the  following  additional  services 
upon  payment  of  the  appropriate  fees:) 


[Service 

Schedule] 

[a  ]b  Certificates  of  mailing  

947 

[b  \c  COD                            

944 

\c  ]d  Insurance               

943 

id  ]e  Special  handling  

952 

[e.j^  Return  receipt  (merchandise 
only)                                   

945 

[f  ]g  Merchandise  return      

932 

[g  ]rt  Delivery  Confirmation  

948 

/  Shipper  Paid  Forwafdmg   

936 

]  Signature  Confirmation   

949 

k.  Parcel  Airlift       

951 

Insurance,  special  handling,  and  COD 
services  may  not  be  used  selectively  for 
individual  pieces  m  a  multi-piece 
Package  Sen-ices  [Standard  Mail] 
mailing  unless  specific  methods 
approved  by  the  Postal  Service  for 
determining  and  verif\'ing  postage  are 
followed. 

5(3)70     R.\TES  AND  FEES 

The  rates  and  fees  for  Package 
Senices  [Standard  Ml  mail  are  set  forth 
as  follows: 


(a.  Regular  sutxiass   

[b    Enhanced  Carner  Route  sut>- 

class 
[c  Nonprofit  subclass 
[d     Nonprofit    Enhanced    Carner 

Route  subclass  

a  [e  Parcel  Post  sutxiass 

Inter-BMC  

Intra-BMC    

Parcel  Select 

Destination  BMC  

Destination  SCF 

Destination  Delivery  Unit  


Schedule 


321.2] 

321  3] 
321  4] 

321.51 

[322  1] 
5222A 
[322  1 1 
522  2B 

[322  1] 
522  2C 
[322  1] 
522  2D 
[322  1] 
522  2E 


b[i]  Bound  Pnnted  Matter  sub- 
class 
Single-Piece 


[Bulk]  Basic  Presort  and  Carner 
Route 

Destination  Entry  Basic  Presort 
Destination  Entry  Carner  Route 
Presort  

c  [g  j    Media   Mail  [Special]   sub- 
class   

d  [h  1  Library  Mail  sutxiass 

e.  i]  Fees 


[322.3] 
522A 

[322.3] 
522B 
522C 

522D 

323  1 

3232 

1000 


,5(3]80     AUTHORIZATIONS  AND 
LICENSES 

[382]     Special  and  Library-  Subclasses] 

|A  presort  mailing  fee  as  set  forth  in 
Schedule  1000  must  be  paid  once  eaqh 
year  at  each  office  of  mailing  by  or  for 
any  person  who  mails  presorted  Special 
or  Library  subclass  mail.  Any  person 
who  engages  a  business  concern  or  other 
individuals  to  mail  presorted- Special  or 
Librarv  subc:lass  mail  must  pay  the  fee.] 

5rt2[383l     Parcel  Post  Subclass 

[A]  The  mailing  fee  |as]  set  forth  in 
Schedule  1000  must  be  paid  once  each 
12-month  period  [year]  at  each  office  of 
mailing  or  office  of  verification,  as 
specified  bv  the  Postal  Service,  by  or  for 
mailers  of  any  Parcel  Select  [Destination 
BMC.  Destination  SCF  or  Destination 
Delivery  Unit]  rate  category  mail  in  the 
Parcel  Post  subf;lass.  Payment  of  the  fee 
allows  the  mailer  to  mail  at  any  Parcel 
Select  rate 

582  Bound  Pnnted  Matter  Subclass 

The  mailing  fee  set  forth  in  Schedule 
lUOU  must  be  paid  once  each  12-month 
period  at  each  office  of  mailing  or  office 
of  verification,  as  specified  by  the  Postal 
Ser\'ice,  bv  or  for  mailers  of  Destination 
BMC.  Destination  SCF  or  Destination 
Delivery  Unit  rate  category  mail  in  the 
Bound  Printed  Matter  subclass.  Payment 
of  the  fee  allows  the  mailer  to  mail  at 
anv  destination  entry  Bound  Printed 
Matter  rate. 

583  Media  Mail  Subclass 

The  mailing  fee  set  forth  in  Schedule 
1000  must  be  paid  once  each  12-month 
period  at  each  office  of  mailing  or  office 
of  verification,  as  specified  by  the  Postal 
Service,  by  or  for  mailers  of  presorted 
Media  Mail  Payment  of  the  fee  allows 
the  mailer  to  mail  at  any  presorted 
Media  Mail  rate. 

584  Library  Mail  Subclass 

The  mailing  fee  set  forth  in  Schedule 
1000  must  be  paid  once  each  12-month 
period  at  each  office  of  mailing  or  office 
of  verification,  as  specified  by  the  Postal 


Service,  by  or  for  mailers  of  presorted 
Library  Mail.  Payment  of  the  fee  allows 
the  mailer  to  mail  at  any  presorted 
Library  Mail  rate. 

SPECIAL  SERVICES  CLASSIFICATION 
SCHEDULE 

910  Addressing 

911  ADDRESS  CORRECTION 
SERVICE 

911.1  Definition 

911.11     Address  [clCorrection 
(sjService  (is  a  service  which  provides 
the  mailer  with  a  method  of  obtaining 
the  correct  address,  if  available  to  the 
Postal  Service,  of  the  addressee  or  the 
reason  for  nondelivery.)  provides  a 
mailer  both  an  addressee's  former  and 
current  address,  if  the  correct  address  is 
known  to  the  Postal  Se[\'ice.  If  the 
correct  address  is  not  known  to  the 
Postal  Service,  Address  Correction 
Service  provides  the  reason  why  the 
Postal  Service  could  not  deliver  the 
mailpiece  as  addressed. 

911.2  (Description  of  Service) 
Availability 

911.21  Address  (c| Correction  service 
is  available  to  mailers  of  postage 
prepaid  mail  of  all  classes(.  Periodiceds 
class  mail  will  receive  address 
correction  service.],  except  for  mail 
addressed  for  delivery  by  military 
personnel  at  any  military  installation. 
Address  Correction  Service  is 
mandatory  for  Periodicals  class  mail. 

(911.22     Address  correction  service  is 
not  available  for  items  addressed  for 
delivery  by  military  personnel  at  any 
military  installation.) 

911.22  Automated  Address 
Correction  Service  is  available  to 
mailers  who  can  receive  computerized 
address  corrections  and  meet  the 
requirements  specified  by  the  Postal 
Service. 

[911.23     Address  correction  provides 
the  following  service  to  the  mauler: 

a.  If  the  correct  address  is  known  to 
the  Postal  Service,  the  mailer  is  notified 
of  both  the  old  and  the  correct  address. 

b.  If  the  item  mailed  cannot  be 
delivered,  the  mailer  will  be  notified  of 
the  reason  for  nondelivery.) 

911.3  Mai/er  Requirements)  of  the 
Mailer] 

911.31     Mail,  other  than  Periodicals 
class  mail,  sent  under  this  section  must 
bear  a  request  for  (a)i4ddress 
(c)Correction  service. 

911.4  Oth  er  Services 

911.41     A  ddress  Correction  Service 
sen'es  as  a  prerequisite  for  Shipper  Paid 
Forwarding. 

911.(4)5     Fees 

911.(41)51     [There  is  no  charge  for 
address  correction  service)  The  fees  for 
Address  Correction  Ser\ice  are  set  forth 


in  Fee  Schedule  91 1 .  These  fees  do  not 
apply  when  the  correction  is  provided 
incidental  to  the  return  of  the  mEulpiece 
to  the  sender. 

(911.42    A  fee,  as  set  forth  in  Fee 
Schedule  911,  is  charged  for  all  other 
forms  of  address  correction  service.) 

9 1 2     MAILING  LIST  SERVICES 

912.1  Definition 

912.11  Mailing  (UList  services 
(include)  enable  an  eligible  mailer  to 
obtain  the  following  services: 

a.  Correction  of  [mjMailing  [l)Lists; 

b.  Change-of-(a]ylddress 
[i]/nformation  for  (e)Election  [bjBoards 
and  (r)Hegistration  (c) Commissions; 

c.  ZIP  [cjCoding  of  [mjMailing  [IjLists; 
and 

d.  [Arrangement)  Sequencing  of 
(a]/lddress  (c)  Cards  (in  the  sequence  of 
delivery). 

(912.12    Correction  of  mailing  list 
service  provides  current  information 
concerning  name  and  address  mailing 
lists  or  correct  information  concerning 
occupant  mailing  lists.) 

(912.13     ZIP  coding  of  mailing  lists 
service  is  a  service  identifying  ZIP  Code 
addresses  in  areas  served  by  muIti-ZIP 
coded  postal  facilities.) 

912.2  Description  of  Services 
(912.21     Correction  of  mailing  list 

service  is  available  only  to  the  following 
owners  of  name  and  address  or 
occupant  mailing  lists: 

a.  Members  of  Congress 

b.  Federal  agencies 

c.  State  government  departments 

d.  Municipalities 

e.  Religious  organizations 

f.  Fraternal  organizations 

g.  Recognized  charitable  organizations 
h.  Concerns  or  persons  who  solicit 

business  by  mail] 

a.  Correction  of  Mailing  Lists.  This 
service  provides  current  information 
concerning  name  and  address  mailing 
lists  or  correct  information  concerning 
occupant  mailing  lists.  New  names  will 
not  be  added  to  a  name  and  address 
mailing  list,  and  street  address  numbers 
will  not  be  added  or  changed  for  an 
occupant  mailing  list. 

(912.22    The  following  corrections 
will  be  made  to  name  and  address  lists:] 

(1)  The  Postal  Service  provides  the 
following  corrections  to  name  and 
address  lists: 

[a.]i.  deletion  o/(N]names  to  which 
mail  carmot  be  delivered  or  forwarded 
(will  be  deleted); 

[b.]ii.    correction  o/ [Ijmcorrect 
house,  rural,  or  post  office  box  nimibers 
[will  be  corrected;)  and 

[c.Jiii.    furnishing  of  new  addresses, 
including  Zip  Codes,  [WJwhen 
permanent  forwarding  orders  are  on  file 
for  customers  who  have  moved./^,  new 


addresses  including  ZIP  Codes  will  be 
furnished;) 

This  service  does  not  include  the 
addition  of  new  names. 

[d.  New  names  will  not  be  added  to 
the  list.) 

[912.23    The  following  corrections 
will  be  made  to  occupant  lists:) 

(2)  The  Postal  Service  provides  the 
following  corrections  to  occupant  lists: 

[a.)i.  deletion  o/(N)r7umbers 
representing  incorrect  or  non-existent 
street  addresses(  wrill  be  deleted); 

[b.)ii.  identification  o/[B)business  [or] 
addresses  and  rural  route  addresses 
(will  be  distinguished  if],  to  the  extent 
knovra;  and 

[c.]j7i.  grouping  o/[C]corrected  cards 
or  sheets  [will  be  grouped  )by  route);). 

[d.  Street  address  numbers  will  not  be 
added  or  changed.) 

[912.24    Corrected  lists  will  be 
returned  to  customers  at  no  additional 
charge.) 

[912.25    Residential  change-of- 
address  information  is  available  only  to 
election  boards  or  registration 
commissions  for  obtaining,  if  known  to 
the  Postal  Service,  the  current  address 
of  an  addressee.) 

b,  Change-of-Address  Information  for 
Election  Boards  and  Registration 
Commissions.  This  service  provides 
election  boards  and  voter  registration 
commissions  with  the  current  address  of 
a  resident  addressee,  if  known  to  the 
Postal  Service. 

[912.26    ZIP  coding  or  mailing  list 
service  provides  that  addresses  will  be 
sorted  to  the  finest  possible  ZIP  Code 
sortation.) 

c.  ZIP  Coding  of  Mailing  Lists.  This 
service  provides  sortation  of  addresses 
to  the  finest  possible  ZIP  Code  level. 

[912.27    Gmnmed  labels,  wrappers, 
envelopes.  Stamped  Cards,  or  postcards 
indicative  of  one-time  use  will  not  be 
accepted  as  mailing  lists.) 

[912.28    Sequencing  of  address  cards 
service  provides  for  the  removal  of 
incorrect  addresses,  notation  of  missing 
addresses  and  addition  of  missing 
addresses.) 

c.  Sequencing  of  Address  Cards.  This 
service  provides  for  the  removal  of 
incorrect  addresses,  notation  of  missing 
addresses  and  addition  of  missing 
addresses. 

912.3     Requirements  of  Customer 

912,31     Correction  of  Mailing  List 
service  is  available  only  to  the  following 
owners  of  name  and  address  or 
occupant  mailing  lists: 

a.  Members  of  Congress 

h.  Federal  agencies 

c.  State  government  departments 

d.  Municipalities 

e.  Religious  organizations 

f.  Fraternal  organizations 


g.  Recognized  charitable 
organizations 

h.  Concerns  or  persons  who  solicit 
business  by  mail 

912.(31)32     A  customer  desiring 
correction  of  a  mailing  list  or 
arrangement  of  address  cards  in 
sequence  of  carrier  delivery  must 
submit  the  list  or  cards  as  specified  by 
the  Postal  Service. 

912.33    Gummed  labels,  wrappers, 
envelopes,  Stamped  Cards,  or  postcards 
indicative  of  one-time  use  will  not  be 
accepted  as  mailing  lists. 

912.4     Fees 

912.41     The  fees  for  (m]Maiiing 
[l)List  services  are  set  forth  in  Fee 
Schedule  912. 

920  DEUVERY  ALTERNATIVES 

92 1  POST  OFFICE  BOX  AND  CALLER 
SERVICE 

[Editorial  Note:  The  order  of 
appearance  of  old  section  921.1  Caller 
Service  and  old  section  921.2  Post 
Office  Box  Service  have  been  reversed.) 

921.(2)1     Post  Office  Box  Service 

921.(21)11     Definition 

921.(211)111     Post  (o)Office  (b]Box 
service  (is  a  service  which  ]provides  the 
customer  with  a  private,  locked 
receptacle  for  the  receipt  of  mail  during 
the  hours  (when  the  lobby  of  a  postal 
facility  is  open.]specified  by  the  Postal 
Service. 

921.(22)12     (Description  of 
Service]Limitations 

921.(221)121     The  Postal  Service  may 
limit  the  number  of  post  office  boxes 
occupied  by  any  one  customer. 

(921.222     A  post  office  boxholder 
may  ask  the  Postal  Service  to  deliver  to 
the  post  office  box  all  mail  properly 
addressed  to  the  holder.  If  the  post 
office  box  is  located  at  the  post  office 
indicated  on  the  piece,  it  will  be 
transferred  without  additional  charge, 
under  existing  regulations.) 

921.(223)122     Post  [o]C)ffice  [b]Box 
service  [caimot  be  used  when  the  sole 
purpose  is,  by  subsequently  filing 
change-of-address  orders,  to  have  mail 
forwarded  or  transferred  to  another 
address  by  the  Postal  Service  free  of 
charge. )is  not  available  to  a  customer 
whose  sole  purpose  for  using  this 
service  is  to  obtain  free  forvi'arding  or 
transfer  of  mail  by  filing  change-of- 
address  orders. 

921.(23)13     Fees 

921.(231)131     Fees  for  [p)Post 
[o]Office  [b]Box  service  are  set  forth  in 
Fee  Schedule  921. 

921.(232)132    In  postal  facilities 
primarily  serving  academic  institutions 
or  the  students  of  such  institutions,  fees 
for  post  office  boxes  are: 
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Penod  of  box  use 


Fee 


95  days  or  less  

96  to  140  days 
141  to  190  days 
191  to  230  days 
231  to  270  days 
271  days  to  full  year 


'2  semiannual  fee 
^4  semiannual  fee 
Full  semiannual  fee 
1 '  4  semiannual  fee 
1 '  2  semiannual  fee 
[Full  ]Twice 
semannual  fee 


921.[233l25J    No  refunds  will  be 
made  for  post  office  box  fees  paid  under 
section  921  [232|1J2  [  For  purposes  of 
this  section,  the  full  annual  fee  is  twice 
the  amount  of  the  semi-annual  fee] 

921  134     Two  box  keys  are  available 
upon  payment  of  a  refundable  deposit, 
as  specified  by  the  Postal  Sen-ice. 
Additional  keys,  including  replacement 
keys,  will  be  provided,  as  specified  by 
the  Postal  Senice.  only  upon  payment 
of  the  kev  fee  set  forth  in  Fee  Schedule 
921   Changing  the  lock  on  a  box  is 
available  upon  request  of  the  primary 
box  customer  and  payment  of  the  lock 
replacement  fee  set  forth  in  Fee 
Schedule  921 

921.ll|2     Caller  Service 

921.111|21     Definition 

921.[in|2iJ     Caller  service  [is  a 
service  which  permits  a  customer  to 
obtain  mail  addressed  to  the  customer's 
box  number  thrf)ugh  a  call  window  or 
loading  docklprovides  a  means  for 
receiving  mail,  and  enables  an  eligible 
customer  to  have  properly  addressed 
mail  delivered  through  a  call  window  or 
loading  dock 

921.il2|22     AvailabilityiDescnption 
of  Service] 

(921.121     Caller  service  uses  post 
office  box  numbers  as  the  address 
medium  but  does  not  actually  use  a  post 
office  box.l 

[921.122     Caller  service  is  not 
available  at  certain  postal  facilities.) 

921.[l23j223     Caller  service  is 
provided  to  customers  at  the  discretion 
of  the  Postal  Sen-ice.  based  on  [the  basis 
of  [mail  volume  received  and 
(number|capac;tv  and  utilization  of  post 
office  boxes  [used  lat  any  one  facility 

[921124     A  customer  may  reserve  a 
caller  number.  1 

921. [125 [222     Caller  service  [cannot 
be  used  when  the  sole  purpose  is.  by 
subsequently  filing  change-of-address 
orders,  to  have  mail  forwarded  or 
transferred  to  another  address  by  the 
Postal  Ser%ice  free  of  charge. l;s  not 
available  to  a  customer  whose  sole 
purpose  for  using  this  sen-ice  is  to 
obtain  free  forwarding  or  transfer  of 
mail  by  filing  change-of-address  orders. 

921.|13]2J     Fees 

921.[131|2J3     Fees  for  [clCdller 
sen'ice  are  set  forth  in  Fee  Schedule 
921. 


930  PAYMENT  ALTERNATIVES 

931  BUSINESS  REPLY  MAIL 

931.1     Definitions 

931.11     Business  [r|/?eply  [m]Afail  (is 
a  service  whereby  business  reply  cards, 
envelopes,  cartons  and  labels  may  be 
distributed  by  or  for  a  business  reply 
distributor  for  use  ]service  enables  a 
Business  Reply  Mail  permit  holder,  or 
the  permit  holder's  authorized 
representative,  to  distribute  Business 
Replv  Mail  cards,  envelopes,  cartons 
and  labels,  which  can  then  be  used  by 
mailers  for  sending  First-Class  Mail 
without  prepayment  of  postage  to  an 
address  chosen  by  the  distributor.  [A 
distributor  is  the  holder  of  a  business 
replv  license. I  T/ie  permit  holder 
guarantees  payment  on  delivery  of 
postage  and  fees  for  the  Business  Reply 
Mail  pieces  that  are  returned  to  the 
addressee,  including  any  pieces  that  the 
addressee  refuses. 

(931.12     A  business  reply  mail  piece 
is  nonletter-size  for  purposes  of  this 
section  if  it  meets  addressing  and  other 
preparation  requirements,  but  does  not 
meet  the  machinability  requirements 
specified  by  the  Postal  Service  for 
mechanized  or  automated  letter 
sortation.l 

[931.2     Description  of  Service) 

[The  distributor  guarantees  payment 
on  delivery  of  postage  and  fees  for  all 
returned  business  reply  mail.  Any 
distributor  of  business  reply  cards, 
envelopes,  cartons  and  labels  under  any 
one  license  for  return  to  several 
addresses  guarantees  to  pay  postage  and 
fees  on  any  returns  refused  by  any  such 
addressee.) 

931.(3)2    iV/u;7er  Requirements)  of  the 
Mailerl 

931. [31)22     Business  reply  cards, 
envelopes,  cartons  and  labels  must  [be 
preaddressed  and  bear  business  reply 
markings,  (/nee/  the  addressing  and 
preparation  requirements  specified  by 
the  Postal  Senice.  Qualified  Business 
Reply  Mail  must  in  addition  meet  the 
requirements  presented  in  sections 
221.24  or  222.34  for  the  First-Class  Mail 
Qualified  Business  Reply  Mail  rate 
categories. 

931.(32(22     [Handwriting, 
typewriting  or  handstamping  are  not 
acceptable  methods  of  preaddressing  or 
marking  business  reply  cards, 
envelopes,  cartons,  or  labels.] To  qualify 
for  the  advance  deposit  account  per 
piece  fees,  the  customer  must  maintain 
sufficient  money  in  an  advance  deposit 
account  to  cover  postage  and  fees  due 
for  returned  Business  Reply  Mail. 

931  23     To  qualify  for  the  nonletter- 
size  weight-averaging  per  piece  and 
monthly  fees  set  forth  m  Fee  Schedule 
931.  the  permit  holder  must  be 


authorized  for  weight  averaging,  and 
receive  Business  Reply  Mail  pieces  that 
meet  the  addressing  and  other 
preparation  requirements  specified  by 
the  Postal  Service,  but  do  not  meet  the 
machinability  requirements  specified  by 
the  Postal  Service  for  mechanized  or 
automation  letter  sortation. 

931.3  Other  Services 
931.31     Reserved 

931.4  Fees 

931.41     The  fees  for  rb]Business 
[r]Reply  [mlMail  are  set  forth  in  Fee 
Schedule  931. 

[931.42     To  qualify  as  an  active 
business  reply  mail  advance  deposit 
trust  account,  the  account  must  be  used 
solely  for  business  reply  mail  and 
contain  sufficient  postage  and  fees  due 
for  returned  business  reply  mail.] 

931.(43]42     [An  accounting  fee  as  set 
forth  in  Fee  Schedule  931  must  be  paid 
each  year  for  each  advance  deposit 
business  reply  account  at  each  facility 
where  the  mail  is  to  be  returned. (The 
annual  accounting  fee  set  forth  in  Fee 
Schedule  1000  must  be  paid  each  year 
for  each  business  reply  advance  deposit 
account  at  each  facility  where  the  mail 
is  to  be  received. 

[931.5     Nonletter-Size  Weight 
Averaging  Fees) 

931.43    [A]The  nonletter-size  weight 
averaging  monthly  fee  (as  )set  forth  in 
Fee  Schedule  931  must  be  paid  each 
month  during  any  part  o/ which  (the 
distributor's  weight  averaging  account  is 
active. )t/ie  permit  holder  is  authorized 
to  use  the  weight  averaging  fees. 

931.(6)5    Authorizations  and 
Licenses 

931.(61)51     In  order  to  distribute 
business  reply  cards,  envelopes,  cartons 
or  labels,  the  distributor  must  obtain  a 
license  or  licenses  from  the  Postal 
Service  and  pay  the  appropriate  fee  as 
set  forth  in  Fee" Schedule  (931)2000. 

931.(62(52    Except  as  provided  in 
section  93 1.(73 (53.  the  license  to 
distribute  business  reply  cards, 
envelopes,  cartons,  or  labels  must  be 
obtained  at  each  office  from  which  the 
mail  is  offered  for  delivery. 

931.[63]53     If  the  [b)Business 
[r)fleply  (m)Afail  is  to  be  distributed 
from  a  central  office  to  be  returned  to 
branches  or  dealers  in  other  cities,  one 
license  obtained  from  the  post  office 
where  the  central  office  is  located  may 
be  used  to  cover  all  (b)Business  [r)fleply 
(m)Mail. 

93 1 . (64 [ 54    The  license  to  mail 
(b]5usiness  (r)/?eply  (raJMail  may  be 
canceled  for  failure  to  pay  business 
reply  postage  and  fees  when  due,  and 
for  distributing  business  reply  cards  or 
envelopes  that  do  not  conform  to 
prescribed  form,  style  or  size. 


Federal  Register /Vol,  65,  No.  248  /  Tuesday,  December  26,  2000 /Notices 


81617 


931.(65)55    Authorization  to  pay 
nonletter-size  weight-averaging 
[b)Business  [r)fleply  (mjAfail  fees  as  set 
forth  in  Fee  Schedule  931  may  be 
canceled  for  failure  of  a  [b]Business 
[rjfleply  [mjMail  advance  deposit  trust 
accoimt  holder  to  meet  the  standards 
specified  by  the  Postal  Service  for  the 
weight  averaging  accounting  method. 

932    MERCHANDISE  RETURN 
SERVICE 

932.1  Definition 

932.11     Merchandise  [rjfletum 
service  [provides  a  method  whereby  a 
shipper  mayJe/iaWes  a  Merchandise 
Return  service  permit  bolder  to 
authorize  its  customers  to  return  a 
parcel  with  the  postage  paid  by  the 
permit  ho7der.  [shipper.  A  shipper  is  the 
holder  of  a  merchandise  return  permit.) 

932.2  (Description  of 
Service]/!  vaj7a6i7jty 

932.21  Merchandise  [rjRetum 
service  is  available  to  all  [shippers  who 
obtain  the  necessary  permit 

and) Merchandise  Return  service  permit 
holders  who  guarantee  payment  of 
postage  and  fees  for  all  retiimed  parcels. 

932.22  Merchandise  [r]i?etum 
service  is  available  for  the  return  of  any 
parcel  under  the  following  classification 
schedules: 

a.  First-Class  Mail 

b.  Standard  Mail 

c.  Package  Services 

932.3  Mailer  Requirements  (  of  the 
Mailer] 

932.31     Merchandise  Retumandise 
return  labels  must  be  prepared  [at  the 
shipper's  expense  to  specifications  set 
forth]  as  specified  by  the  Postal  Service, 
and  be  made  available  to  the  permit 
holder's  customers. 

(932.32    The  shipper  must  furnish  its 
customer  with  an  appropriate 
merchandise  return  label.] 

932.4  Other  Services 

932.41     The  following  services  may 
be  purchased  in  conjunction  with 
Merchandise  Return  Service: 


Service 

Fee 
Schedule 

a.  Certificate  of  [mj/lteiling 

b.  Insurance 

c.  Registered  [mjAfail 

947 
943 
942 

d.  Special  [ti]Hand\ing  

952 

(932.42     Only  the  shipper  may 
purchase  insurance  service  for  the 
+erchandise  retxirn  parcel  by  indicating 
the  amount  of  insurance  on  the 
'merchandise  return  label  before 
providing  it  to  the  customer.  The 
customer  who  returns  a  parcel  to  the 
shipper  under  merchandise  return 
service  may  not  purchase  insurance.] 
932.5     Fees 


932.51     [The  fee  for  the  merchandise 
return  service  is  set  forth  in  Fee 
Schedule  932.  This  fee  is  paid  by  the 
shipper.)  T/je  permit  holder  must  pay 
the  accounting  fee  specified  in  Fee 
Schedule  1000  once  each  12-month 
period  for  each  advance  deposit 
account. 

932.6    Authorizations  and  Licenses 

932.61  A  permit  fee  as  set  forth  in 
Schedule  1000  must  be  paid  once  each 
(calendar  yeai]l2-month  period  by 
shippers  utilizing  (mjMerchandise 
(r]fletiim  service. 

932.62  The  merchandise  return 
permit  may  be  canceled  for  failure  to 
maintain  sufficient  funds  in  a  trust 
account  to  cover  postage  and  fees  on 
returned  parcels  or  for  distributing 
merchandise  return  labels  that  do  not 
conform  to  Postal  Service  specifications. 

933    ON-SITE  METER  (SETTING] 
SERVICE 

933.1  Definition 

933.11     On-(s]Site  [m]Meter  [setting 
or  examination  service  is  a  service 
whereby  the  Postal  Service  will  service 
a  postage  meter  ]service  enables  a 
mailer  or  meter  manufacturer  to  obtain 
the  following  meter-related  services 
from  the  Postal  Service  at  the  mailer's  or 
meter  manufacturer's  premises).]: 

a.  checking  a  meter  in  or  out  of 
service;  and 

h.  setting  or  examining  a  meter. 

933.2  [Description  of 
SeTvice]Availabiliti'^ 

933.21     On-(s]Site  (m)Afeter  [setting 
or  examination  )service  is  available  on 
a  scheduled  basis,  and  meter  setting 
may  be  performed  on  an  emergency 
basis  for  those  customers  enrolled  in  the 
scheduled  on-site  meter  setting  or 
examination  program. 

933.3  Fees 

933.31     The  fees  for  [o]On-[s)Site 
(m]Afeter  (setting  or  examination 
[service  are  set  forth  in  Fee  Schedule 
933.  The  basic  meter  service  fee  is 
charged  whenever  a  postal  employee  is 
available  to  provide  a  meter-related 
service  in  section  933.11  at  the  mailer's 
or  meter  manufacturer's  premises,  even 
if  no  particular  service  is  provided. 

934  Reserved 

935  BULK  PARCEL  RETURN  SERVICE 

935.1  Definition 

935.11  Bulk  Parcel  Return  Service 
provides  a  method  wherebv  high- 
volume  parcel  mailers  may  have 
machinable  Standard  Mail  parcels 
returned  to  designated  postal  facilities 
for  pickup  by  the  mailer  at  a 
predetermined  frequency  specified  by 
the  Postal  Service  or  delivered  by  the 
Postal  Service  in  bulk  in  a  manner  and 


frequency  specified  by  the  Postal 
Ser\'ice.  Such  parcels  are  being  returned 
because  they: 

[(l))a.  are  undeliverable-as-addressed: 
({2))h.  have  been  opened,  resealed, 
and  redeposited  into  the  mail  for  return 
to  the  mailer  using  the  return  label 
described  in  section  935.36  below:  or 
[(3)]c.  are  found  in  the  mailstream, 
having  been  opened,  resealed.  and 
redeposited  by  the  recipient  for  return 
to  the  mailer,  and  it  is  impracticable  or 
inefficient  for  the  Postal  Service  to 
return  the  mailpiece  to  the  recipient  for 
payment  of  return  postage. 

935.2  (Description  of 
SeTvicejAvailability 

935.21   Bulk  Parcel  Return  Service  is 
available  only  for  the  return  of 
machinable  parcels,  as  defined  bv  the 
Postal  Service,  initially  mailed  under 
the  following  Standard  Mail  subclasses: 
Regular  and  Nonprofit. 

935.3  Ma/ier  Requirements)  of  the 
Mailerl 

935.31  Mailers  must  receive 
authorization  from  the  Postal  Service  to 
use  Bulk  Parcel  Return  Service. 

935.32  To  claim  eligibility  for  Bulk 
Parcel  Return  Service  at  each  facilitv 
through  which  the  mailer  requests  Bulk 
Parcel  Return  Service,  the  mailer  must 
demonstrate  receipt  of  10,000  returned 
machinable  parcels  at  a  given  delivery 
point  in  the  previous  postal  fiscal  vear 
or  must  demonstrate  a  high  likelihood 
of  receiving  10,000  returned  parcels  in 
the  postal  fiscal  year  for  which  the 
service  is  requested. 

935.33  Payment  for  Bulk  Parcel 
Return  Service  is  made  through  advance 
deposit  account,  or  as  otherwise 
specified  by  the  Postal  Service. 

935.34  Mail  for  which  Bulk  Parcel 
Return  Service  is  requested  must  bear 
endorsements  specified  by  the  Postal 
Service. 

935.35  Bulk  Parcel  Return  Ser\'ice 
mailers  must  meet  the  documentation 
and  audit  requirements  of  the  Postal 
Ser\'ice. 

935.36  Mailers  of  parcels  endorsed 
for  Bulk  Parcel  Return  Ser\ice  may 
furnish  the  recipient  a  return  label, 
prepared  at  the  mailer's  expense  to 
specifications  set  forth  by  the  Postal 
Service,  to  authorize  return  of  opened, 
machinable  psircels  at  the  expense  of  the 
original  mailer.  There  is  no  additional 
fee  for  use  of  the  label. 

935.4    Other  Services 

935.41    The  following  services  may 
be  purchased  in  conjunction  with  Bulk 
Parcel  Return  Service: 


Service 


Fee 
schedule 


a.  Address  Correction  Service 


911 


81618 


Federal  Register / Vol.  65,  No.  248 /Tuesday,  December  26.  2000 /Notices 


Service 


Fee 
schedule 


b  Certrticate  of  Mailing 
c  Shipper-Paid  Forwarding 


947 
936 


935.5  Fees 

935.51  The  per  return  fee  for  Bulk 
Parcel  Return  Service  is  set  forth  in  Fee 
Schedule  935. 

935.32   The  permit  holder  must  pay 
the  accounting  fee  specified  m  Fee 
Schedule  1000  once  each  12-month 
period  for  each  advance  deposit 
account. 

935.6  Authorizations  and  Licenses 

935.61  A  permit  fee  as  set  forth  in 
Schedule  1000  must  be  paid  once  each 
[calendar  yearIl2-/nonf/i  period  by 
mailers  utilizing  Bulk  Parcel  Return 
Service. 

935.62  The  Bulk  Parcel  Return 
Service  permit  may  be  canceled  for 
failure  to  maintain  sufficient  funds  in  an 
advance  deposit  account  to  cover 
postage  and  fees  on  returned  parcels  or 
for  failure  to  meet  the  specifications  of 
the  Postal  Service,  including 
distribution  of  return  labels  that  do  not 
conform  to  Postal  Service  specifications. 

936  SHIPPER-PAID  FORWARDING 

936.1  Definition 

936.11   Shipper-Paid  Forwarding 
[provides  a  method  whereby  mailers 
mayjenafa/es  mailers  to  have 
undeliverable-as-addressed  machinable 
Standard  Mail  parcels  forwarded  at 
applicable  First-Class  Mail  or  Package 
Services  mail  rates  for  up  to  one  year 
from  the  date  that  the  addressee  filed  a 
change-of-address  order.  If  (the  parcel, 
for  which  [Shipper-Paid  Forwarding  is 
elected!. I  for  a  parcel  that  is  returned, 
the  mailer  will  pay  the  applicable  First- 
Class  Mail  or  Package  Sen-ices  mail 
rate,  or  the  Bulk  Parcel  Return  Service 
fee,  if  that  service  was  elected. 

936.2  [Description  of 
Service[/\va;7afci/j(>' 

936.21  Shipper-Paid  Forwarding  is 
available  only  for  the  forwarding  of 
machinable  parcels,  as  defined  by  the 
Postal  Service,  initially  mailed  under 
the  following  Standard  Mail  subclasses: 
Regular  and  Nonprofit. 

936.22  Shipper-Paid  Forwarding  is 
available  only  if  automated  Address 
Correction  Senice.  as  described  in 
section  911.  is  used 

936.3  Maimer  Requirements!  of  the 
Mailerl 

(936.31   Shipper-Paid  Forwarding  is 
available  only  in  conjunction  with 
automated  Address  Correction  Service 
in  section  911.1 

936.[32[J1   Mail  for  which  Shipper- 
Paid  Forwarding  is  purchased  must 
meet  the  preparation  requirements  of 
the  Postal  Service. 


936.[33|52  Payment  for  Shipper-Paid 
Forwarding  is  made  through  advance 
deposit  account,  or  as  otherwise 
specified  bv  the  Postal  Service. 

936.(34!Jj  Mail  for  which  Shipper- 
Paid  Forwarding  is  requested  must  bear 
endorsements  specified  by  the  Postal 
Service. 

936.4  Other  Services 

936.41  The  following  services  may  be 
purchased  in  conjunction  with  Shipper- 
Paid  Forwarding: 


Service 


Fee 

schedule 


a  Certificate  of  Mailing 

t)  Bulk  Parcel  Return  Service 


947 
935 


936.5     Applicable  Rates  and  Fees 
936.51     Except  as  provided  in  section 
935,  single-piece  rates  under  the  Letters 
and  Sealed  Parcels  subclass  or  the 
Priority  Mail  subclass  of  First-Class 
Mail,  or  the  Parcel  Post  subclass  of 
Package  Senices.  as  set  forth  in  Rate 
Schedules  22l(  and|,  223,  521. 2A  and 
52I.2B,  apply  to  pieces  forwarded  or 
returned  under  this  section. 

936  52  The  accounting  fee  specified 
in  Fee  Schedule  1000  must  be  paid  once 
each  12-month  period  for  each  advance 
deposit  account. 

940  ACCOUNTABILITY  AND 
RECEIPTS 

941  CERTIFIED  MAIL 

941.1  Definition 

941.11     Certified  (mjMail  service  (is  a 
service  that  provides  a  mailing  receipt 
to  the  sender  and  a  record  of  delivery 
at  the  office  of  delivery.)  provides  a 
mailer  with  evidence  of  mailing,  and 
guarantees  retention  of  a  record  of 
delivery  by  the  Postal  Service  for  a 
period  specified  by  the  Postal  Service. 

941.2  (Description  of  Service) 
Avuilabilitv 

941.21  Certified  (m)Afail  service  is 
[provided)  available  for  matter  mailed 
as  First-Class  Mail. 

941.3  Included  Services 
941.[22]J1     If  requested  by  the 

mailer,  the  Postal  Service  will  indicate 
the  time  of  acceptance  [by  the  Postal 
Service  will  be  indicated |  on  the 
mailing  receipt. 

[941^23     A  record  of  delivery  is 
retained  at  the  office  of  delivery  for  a 
specified  period  of  time] 

941  [24)  J2     If  the  initial  attempt  to 
deliver  the  mail  is  not  successful,  a 
notice  of  attempted  delivery  is  left  at  the 
mailing  address. 

(941 .25     A  receipt  of  mailing  may  be 
obtained  onlv  if  the  article  is  mailed  at 
a  post  office,  branch  or  station,  or  given 
to  a  rural  carrier! 

941.|26|JJ     !Additional  copies  of  the 
original  mailing  receipt  may  be  obtained 


by  the  mailer.)  A  mailer  may  obtain  a 
copy  of  the  mailing  receipt  on  terms 
specified  by  the  Postal  Service. 

941. [3)4     [Deposit  of  Mail)Mai7er 
Requirements 

941. [31)41     Certified  [mjMail  must  be 
deposited  in  a  manner  specified  by  the 
Postal  Service. 

941.42     The  mailer  must  mail  the 
article  at  a  post  office,  branch,  or 
station,  or  give  the  article  to  a  rural 
carrier,  in  order  to  obtain  a  mailing 
receipt. 

94 1 .  [4  ]  5    Other  Services 

941. [41)51     The  following  services 
may  be  obtained  in  conjunction  with 
mail  sent  under  this  section  upon 
payment  of  the  applicable  fees: 


Service 

Fee 
Schedule 

a  Restricted  Deliverv  

946 
945 

h    Rplum  Recsiot               

941.!5)6    Fees 

941.(51]6J     The  fee(s)  for  !c)Certified 
[m)Mail  service  (are)  is  set  forth  in  Fee 
Schedule  941. 

942     REGISTERED  MAIL 

942.1  Definition 

942.11  Registered  !m)Mail  (is  a) 
service  !that)  provides  added  protection 
to  mail  sent  under  this  section  and 
indemnity  in  case  of  loss  or  damage. 
The  amount  of  indemnity  depends  upon 
the  actual  value  of  the  article  at  the  time 
of  mailing,  up  to  a  maximum  of 
$25,000,  and  is  not  available  for  articles 
of  no  value. 

942.2  !Description  of  Service] 
Availability 

942.21     Registered  !m)Mail  service  is 
available  !to  mailers  of  prepaid  mail 
sent  as]  for  prepaid  First-Class  Mail 
!except  that  registered  mail  must  ]  of 
anv  value,  if  the  mail  meets  the 
minimum  requirements  for  length  and 
width  (regardless  of  thickness.) 
specified  by  the  Postal  Service. 

(942.22     Registered  mail  service 
provides  insurance  up  to  a  maximum  of 
$25,000,  depending  upon  the  actual 
value  at  the  time  of  mailing,  except  that 
insurance  is  not  available  for  articles  of 
no  value.) 

(942.23    There  is  no  limit  on  the 
value  of  articles  sent  under  this  section.) 

942.[24]22    Registered  !m]Mail 
service  is  not  available  for: 

a.  All  delivery  points  because  of  the 
high  security  required  for  !rl/?egistered 
[m)Mail;  in  addition,  (not  all  delivery 
points  will  be  available  for  registry  and 
1  liability  is  limited  in  some  geographic 
areas[;) 

b.  Mail  of  any  class  sent  in 
combination  with  First-Class  Mail; 
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c.  Two  or  more  articles  tied  or 
fastened  together,  unless  the  envelopes 
are  enclosed  in  the  same  envelope  or 
container. 

942.3  Included  Services 
942.(25)52    The  following  services 

are  provided  as  part  of  [r]i?egistered 
[m)Afail  service  at  no  additional  cost  to 
the  mailer: 

a.  A  mailing  receipt; 

b.  A  record  of  delivery,  retained  by 
the  Postal  Service  for  a  specified  period 
of  time; 

c.  A  notice  of  attempted  delivery, 
(will  be  1  left  at  the  mailing  address  if 
the  initial  delivery  attempt  is 
unsuccessful;  and 

d.  A  notice  of  nondelivery,  [V/]when 
(r)flegistered  (mjAfail  is  undeliverable- 
as-addressed  and  cannot  be  forwarded  (, 
a  notice  of  nondelivery  is  provided). 

942.32    Registered  Mail  is  forwarded 
and  returned  without  additional  registry 
charge. 

942.4  Mailer  Requirements 
942.41    Registered  Mail  must  be 

deposited  in  a  manner  specified  by  the 
Postal  Service. 

(942.26    A  claim  for  complete  loss  of 
insured  articles  may  be  filed  by  the 
mailer  only.  A  claim  for  damage  or  for 
partial  loss  of  insured  articles  may  be 
filed  by  either  the  mailer  or  addressee.) 

942.(27)42    Indemnity  claims  for 
(rjflegistered  (mjMail  must  be  filed 
within  a  period  of  time,  specified  by  the 
Postal  Service,  fi-om  the  date  the  article 
was  mailed.  A  claim  concerning 
complete  loss  of  registered  articles  may 
be  filled  by  the  mailer  only.  A  claim 
concerning  damage  to  or  partial  loss  of 
registered  articles  may  be  filed  by  either 
the  mailer  or  addressee. 

(942.3    Deposit  of  Mail] 

[942 . 3 1     Registered  mail  must  be 
deposited  in  a  manner  specified  by  the 
Postal  Service.) 

(942.4    Service) 

[942.41     Registered  mail  is  provided 
maximum  security.) 

(942.5    Forwarding  and  Return] 

(942.51  Registered  mail  is  forwarded 
and  returned  without  additional  registry 
charge.) 

942.[6]5    Other  Services 

942.(61)51    The  following  services 
may  be  obtained  in  conjimction  with 
mail  sent  under  this  section  upon 
payment  of  applicable  fees: 


I 


Service 


a.  Collect  on  [d]D9livery  

b.  Restricted  [dJDellvery  

c.  Retum  [rjfteceipt  

d.  Merchandise   [r]ftetum   (ship- 
pers only)  

942.(7)6    Fees 


Fee 
Schedule 


944 
946 
945 

932 


942.(71)63     The  fees  for  [r]flegistered 
[m)Mail  are  set  forth  in  Fee  Schedule 
942. 

942.62     There  are  no  additional 
Registered  Mail  fees  for  forwarding  and 
return  of  Registered  Mail. 

943     INSURANCE 

943.1     Express  Mail  Insurance 

943.11  Definition 

943.111     Express  Mail  Insurance  (is  a 
service  that)  provides  the  mailer  with 
indenmity  for  loss  of,  rifling  of,  or 
damage  to  items  sent  by  Express  Mail. 

943.12  [Description  of  Service) 
Availability 

943.121     Express  Mail  Insurance  is 
available  only  for  Express  Mail. 

943. 1 3  Limitations  and  Mailer 
Requirements 

943,(122)J3i     Insurance  coverage  is 
provided,  for  no  additional  charge,  up  to 
$500  per  piece  for  document 
reconstruction,  up  to  $5,000  per 
occurrence,  regardless  of  the  number  of 
claimants.  [Insurance  coverage  is  also 
provided,  for  no  additional  charge,  up  to 
$500  per  piece  for  merchandise. 
Insurance  coverage  for  merchandise 
valued  at  more  than  $500  is  available  for 
an  additional  fee,  as  set  forth  in  Fee 
Schedule  943.  )  The  maximum  liability 
for  merchandise  is  $5,000  per  piece.  For 
negotiable  items,  currency,  or  bullion, 
the  maximiun  liability  is  $15. 

943. [123)332    Indemnity  claims  for 
Express  Mail  must  be  filed  within  a 
specified  period  of  time  from  the  date 
the  article  was  mailed. 

943.(124)133  Indenmity  will  be  paid 
under  terms  and  conditions  specified  by 
the  Postal  Service. 

943.[125]134    Among  other 
limitations  specified  by  the  Postal 
Service,  indemnity  will  not  be  paid  by 
the  Postal  Service  for  loss,  damage  or 
rifling: 

a.  Of  nonmailable  matter; 

b.  Due  to  improper  packaging; 

c.  Due  to  seizure  by  any  agency  of 
government;  or 

d.  Due  to  war,  insurrection  or  civil 
disturbances. 

913.14     Other  Services 

943.141     Reserved 

943.(13)35    Fees 

943.(131)353  The  fees  for  Express 
Mail  Insurance  service  are  set  forth  in 
Fee  Schedule  943. 

943.2    General  Insurance 

943.21     [Retail  Insurance)  Definition 

943.211     (Retail]  Genera;  Insurance 
(is  a  service  that  Jprovides  the  mailer 
with  indemnity  for  loss  of,  rifling  of,  or 
damage  to  mailed  items.  General 
Insurance  provides  a  bulk  option  for 
mail  meeting  the  conditions  described 
below  and  specified  further  by  the 
Postal  Service. 


(943.212     The  maximum  liabilitv  of 
the  Postal  Service  for  Retail  Insurance  is 
$5000.) 

943.22  Availabiliti' 
943.(213)223     (Retail]  General 

Insurance  is  available  for  mail  sent 
under  the  following  classification 
schedules: 

a.  First-Class  Mail,  if  containing 
matter  that  may  be  mailed  as  Standard 
Mail  or  Package  Services; 

b.  (Parcel  Post,  Bound  Printed  Matter, 
Special,  and  Library  subclasses  of 
Standard  Mail.]  Package  Senices; 

c.  Regular  and  Nonprofit  subclasses  of 
Standard  Mail,  for  Bulk  Insurance  onlv, 
for  mail  subject  to  residual  shape 
surcharge. 

943.(214)222     [Retail]  General 
Insurance  is  not  available  for  matter 
offered  for  sale,  addressed  to 
prospective  purchasers  who  have  not 
ordered  or  authorized  their  sending.  If 
such  matter  is  received  in  the  mail. 
payment  will  not  be  made  for  loss, 
rifling,  or  damage. 

943.223     The  Bulk  Insurance  option 
of  General  Insurance  service  is  available 
for  mail  entered  in  bulk  at  designated 
facilities  and  in  a  manner  specified  bv 
the  Postal  Senice,  including  the  use  of 
electronic  manifesting. 

943.23  Included  Services 
943.(215)233     For  [Retail)  Genera/ 

Insurance,  the  mailer  is  issued  a  receipt 
for  each  item  mailed.  For  items  insured 
for  more  than  $50,  a  (receipt]  record  of 
deliver}'  is  (obtained)  retained  by  the 
Postal  Service  for  a  specified  period. 

943.(2161232     For  items  insured  for 
more  than  $50,  a  notice  of  attempted 
delivery  is  left  at  the  mailing  address 
when  the  first  attempt  at  delivery  is 
unsuccessful. 

943.233    Mail  undeliverable  as 
addressed  will  be  returned  to  the  sender 
as  specified  by  the  sender  or  by  the 
Postal  Service. 

[943.217     Retail  insurance  provides 
indemnity  for  the  actual  value  of  the 
article  at  the  time  of  maifing.) 

943.(22)24     (Bulk  Insurance] 
Limitations  and  Mailer  Requirements 

943.241  Mail  insured  under  section 
943.2  must  be  deposited  as  specified  bv 
the  Postal  Service. 

[943.221     Bulk  Insurance  service  is 
available  for  mail  entered  in  bulk  at 
designated  facilities  and  in  a  manner 
specified  by  the  Postal  Service, 
including  the  use  of  electronic 
manifesting,  and  sent  under  the 
following  classification  schedules:] 

[a.  First-Class  Mail,  if  containing 
matter  that  mav  be  mailed  as  Standard 
Mail;] 

[b.  Parcel  Post,  Bound  Printed  Matter. 
Special,  and  Library  subclasses  of 
Standard  Mail.) 


B1620 
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943.[222]242     Bulk  Insurance  musf 
bear[s]  endorsements  and  identifiers 
specified  by  the  Postal  Service.  Bulk 
Insurance  mailers  must  meet  the 
documentation  requirements  of  the 
Postal  Service. 

943.243    By  insuring  an  item,  the 
mailer  guarantees  forwarding  and 
return  postage 

943.l223]244     General  Insurance, 
other  than  Bulk  Insurance,  provides 
indemnity  foi  the  actual  value  of  the 
article  at  the  time  of  mailing.  Bulk 
Insurance  provides  indemnity  for  the 
lesser  of  (1)  the  actual  value  of  the 
article  at  the  time  of  mailing,  or  (2)  the 
wholesale  cost  of  the  contents  to  the 
sender. 

[943.23     Claims] 

943.(231 12-^5     For  [Retail  Insurance.] 
General  msurance.  other  than  Bulk 
Insurance,  a  claim  for  complete  loss 
may  be  filed  by  the  mailer  only,  and  a 
claim  for  damage  or  for  partial  loss  may 
be  filed  by  either  the  mailer  or 
addressee.  For  Bulk  Insurance,  all 
claims  must  be  filed  by  the  mailer. 

[943.232     A  claim  for  damage  or  loss 
on  a  parcel  sent  merchandise  return 
under  section  932  may  be  filed  only  by 
the  purchaser  of  the  insurance.] 

943.[233l2-<6     Indemnity  claims  must 
be  filed  within  a  specified  period  nf 
time  from  the  date  the  article  was 
mailed. 

[943.24     Deposit  of  Mail] 

[943.241  Mail  insured  under  section 
943.2  must  be  deposited  as  specified  hv 
the  Postal  Service.] 

[943.25     Forwarding  and  Return] 

[943.251     Bv  insuring  an  item,  the 
mailer  guarantees  forwarding  and  return 
postage  unless  instructions  on  the  piece 
mailed  indicate  that  it  not  be  forwarded 
or  returned  j 

[943.252     Mail  undeliverable  as 
addressed  will  be  returned  to  the  sender 
as  specified  by  the  sender  or  by  the 
Postal  Service.] 

943. [26)25     Other  Services 

943. [261)251     The  following  services, 
if  applicable  to  the  subclass  of  mail, 
may  be  obtained  in  conjunction  with 
mail  sent  under  this  section  upon 
pavment  of  the  applicable  fees; 


Service 


Fee 
Schedule 


a  Parcel  Airlift 

b  Restncted  [djDelivery  (for  items 
insured  for  more  than  S50)     

c  Return  [rlf?eceipt  (for  items  in- 
sured for  more  than  S50)     

d  Special  [hjHandling   

e  Merchandise  [r] Return  (shippers 
only) 

943.[27l26     Fees 


951 

946 

945 
952 

932 


943.(271)261     The  fees  for  General 
Insurance  are  set  forth  in  Fee  Schedule 

943 

944     COLLECT  ON  DELIVERY 

944  1     Definition 

944. 1 1     Collect  on  Deliverv'  (COD) 
service  (is  a  service  that  [allows  a  mailer 
to  mail  an  article  for  which  full  or 
partial  pavment  has  not  yet  been 
received  and  have  the  price,  the  cost  of 
postage  and  fees,  and  anticipated  or  past 
due  charges  collected  by  the  Postal 
Service  from  the  addressee  when  the 
article  is  delivered. 

944.2     ] Description  of  Service] 

Availabilitv 

944.21  COD  service  is  available  for 
collection  of  ($600]  $1,000  or  less  upon 
the  delivery  of  postage  prepaid  mail 
sent  under  the  following  classification 
schedules; 

a.  E.xpress  Mail 

h.  First-Class  Mail 

c.  [Parcel  Post,  Bound  Printed  Matter, 
Special,  and  Librarv'  subclasses  of 
Standard  Mail(  Package  Services 

944.22  Service  under  this  section  is 
not  available  for; 

a.  Collection  agency  purposes; 

b  Return  of  merchandise  about  which 
some  dissatisfaction  has  arisen,  unless 
the  new  addressee  has  consented  in 
advance  to  such  return: 

c.  Sending  only  bills  or  statements  of 
indebtedness,  even  though  the  sender 
mav  establish  that  the  addressee  has 
agreed  to  collection  in  this  manner: 
however,  when  the  legitimate  COD 
shipment  (consisting]  consists  of 
merchandise  or  bill  of  lading,  [is  being 
mailed.]  the  balance  due  on  a  past  or 
anticipated  transaction  may  be  included 
in  the  charges  on  a  COD  article, 
provided  the  addressee  has  consented  in 
advance  to  such  action: 

d.  Parcels  containing  moving-picture 
films  mailed  by  exhibitors  to  moving- 

I  [picture  manufacturers,  distributors,  or 
exchanges; 

e.  Goods  that  have  not  been  ordered 
by  the  addressee. 

944.3     Included  Services 

944.|23]J1     COD  service  provides  the 
mailer  with  insurance  against  loss, 
rifling  and  damage  to  the  article  as  well 
as  failure  to  receive  the  amount 
collected  from  the  addressee.  This 
provision  insures  only  the  receipt  of  the 
instrument  issued  to  the  mailer  after 
pavment  of  COD  charges,  and  is  not  to 
be  construed  to  make  the  Postal  Service 
liable  upon  any  such  instrument  other 
than  a  Postal  Service  money  order. 

944.(24)J2     A  receipt  is  issued  to  the 
mailer  for  each  piece  of  COD  mail. 
Additional  copies  of  the  original 
mailing  receipt  may  be  obtained  by  the 
mailer. 

944.(25)  JJ     Delivery  of  COD  mail 
will  be  made  in  a  manner  specified  by 


the  Postal  Service.  If  a  delivery  to  the 
mailing  address  is  not  attempted  or  if  a 
delivery  attempt  is  unsuccessful,  a 
notice  of  attempted  delivery  will  be  left 
at  the  mailing  address. 

944. [26)34  The  mailer  may  receive  a 
notice  of  nondelivery  if  the  piece  mailed 
is  endorsed  appropriately. 

944. [27)35    The  mailer  may  designate 
a  new  addressee  or  alter  the  COD 
charges  by  submitting  the  appropriate 
form  and  by  paying  the  appropriate  fee 
as  set  forth  in  Fee  Schedule  944. 

[944.28     A  claim  for  complete  loss 
may  be  filed  by  the  mailer  only.  A  claim 
for  damage  or  for  partial  loss  may  be 
filed  by  either  the  mailer  or  addressee.) 

(944.29    COD  indemnity  claims  must 
be  filed  within  a  specified  period  of 
time  from  the  date  the  article  was 
mailed.] 

944.(314     Limitations  and  Mailer 
Requirementsl  of  the  Mailer) 

944.l3l]41     (COD  mail  must  be 
identified  as  COD  mail.)  The  mailer  must 
identify  COD  mail  as  COD  mail,  as 
specified  by  the  Postal  Service. 

[944.4     Deposit  of  Mail) 

944 .  [4 1 )  42    COD  mail  must  be 
deposited  in  a  manner  specified  by  the 
Postal  Service. 

[944.5     Forwarding  and  Return) 

944.(51)43    A  mailer  of  COD  mail 
guarantees  to  pay  any  return  postage, 
unless  otherwise  specified  on  the  piece 
mailed. 

944.(52)44     For  COD  mail  sent  as 
(Standard  Mail)  Package  Services  mail, 
postage  at  the  applicable  rate  will  be 
charged  to  the  addressee: 

a.  When  an  addressee,  entitled  to 
deliverv'  to  the  mailing  address  under 
Postal  Service  regulations,  requests 
delivery  of  COD  mail  that  was  refused 
when  first  offered  for  deliver>': 

b.  For  each  delivery  attempt,  to  an 
addressee  entitled  to  deliverv'  to  the 
mailing  address  under  Postal  Service 
regulations,  after  the  second  such 
attempt. 

944.45  A  claim  for  complete  loss 
may  be  filed  by  the  mailer  only.  A  claim 
for  damage  or  for  partial  loss  may  be 
filed  by  either  the  mailer  or  addressee. 

944.46  COD  indemnity  claims  must 
be  filed  within  a  specified  period  of 
time  from  the  date  the  article  was 
mailed,  and  meet  the  requirements 
specified  by  the  Postal  Service. 

944.(6)5     Other  Services 

944.(61)51     The  following  services,  if 
applicable  to  the  subclass  of  mail,  may 
be  obtained  in  conjunction  with  mail 
sent  under  this  section  upon  payment  of 
the  applicable  fee: 
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Service 

Fee 
Schedule 

a.  Registered  [m]A4ail,  if  sent  as 
First-Class 

942 

b.  Restricted  [djDelivery  

946 

c.  Special  [h]Handling 

952 

I  944. [7)6    Fees 

944.(71]  61     Fees  for  COD  service  are 
set  forth  in  Fee  Schedule  944. 

945    RETURN  RECEIPT 

945.1  Definition 

945.11     Return  [r)/?eceipt  service  [is  a 
service  that  jprovides  evidence  to  the 
mailer  that  an  article  has  been  received 
at  the  delivery  address.  Mailers 
requesting  Return  Receipt  service  at  the 
time  of  mailing  will  be  provided,  as 
appropriate,  the  signature  of  the 
addressee  or  addressee's  agent,  the  date 
delivered,  and  the  address  of  delivery,  if 
different  from  the  address  on  the 
mailpiece.  Mailers  requesting  Return 
Receipt  service  after  mailing  will  be 
provided  the  date  of  delivery  and  the 
name  of  the  person  who  signed  for  the 
article. 

945 . 2  (Description  of  Service) 
Availability 

945.21     Return  (rjfleceipt  service  is 
available  for  mail  sent  uinder  the 
following  sections  or  classification 
schedules: 


Service 


a.  Certified  [mjAfail  

b.  COD[m]Ateil  

c    Insurance  (If  Insured  for  more 

than  $50)  

d.  Registered  [m]/Mail  

[e.  Delivery  Confirmation  

[f.je.  Express  Mail 

lg.]f.  Priority  Mail  (merchandise 
only) 

[h.jp.  Standard  Mail  (limited  to 
[merchandise  sent  by  Parcel 
Post,  Bound  Printed  Matter, 
Special,  and  Library  sub- 
classes)] merchandise  subject 
to  residual  shape  surcharge 
and  sent  by  Regular  and  Non- 
profit subclasses) 

[\.]h.  Package  Services 


Fee 

schedule 


941 
944 

943 
942 
948] 


945.22     Return  [r]fleceipt  service  is 
available  at  the  time  of  mailing  or,  when 
purchased  in  conjunction  with  (c) 
Certified  (m)Afail,  COD,  Insurance  (if  for 
more  than  $50),  [rjflegistered  [mjMail, 
or  Express  Mail,  after  mailing. 

( 94  5 . 2  3     Mailers  requesting  retiu'n 
receipt  service  at  the  time  of  mailing 
will  be  provided,  as  appropriate,  the 
signature  of  the  addressee  or  addressee's 
agent,  the  date  delivered,  and  the 
address  of  delivery,  if  different  from  the 
address  on  the  mailpiece.) 


[945.24     Mailers  requesting  return 
receipt  service  after  mailing  will  be 
provided  the  date  of  delivery  and  the 
name  of  the  person  who  signed  for  the 
article.) 

945.3  Included  Services 
945.(25)31     If  the  mailer  does  not 

receive  a  retimi  receipt  within  a  ^ 

specified  period  of  time  from  the  dat^  of 
mailing,  the  mailer  may  request  [a 
duplicate  retiun  receipt.jevjdence  of 
delivery  from  the  delivery  record,  at  no 
additional  fee. [No  fee  is  charged  for  a 
duplicate  return  receipt.) 

945.4  Other  Services 
945.41     Reserved 
945.(3)5    Fees 

945.[3l]5i  The  fees  for  (r)fletum 
[r)fleceipt  service  are  set  forth  in  Fee 
Schedule  945. 

946    RESTRICTED  DELIVERY 

946.1  Definition 

946.11     Restricted  (d)Delivery  service 
(is  a  service  that  provides  a  means  by 
which  a  mailer  may  direct  that  delivery 
will  be  made  only  ]enables  a  mailer  to 
direct  the  Postal  Service  to  limit  deliverv 
to  the  addressee  or  to  someone 
authorized  by  the  addressee  to  receive 
such  mail. 

946.2  [Description  of  Service] 
Availability 

946.21     This  service  is  available  for 
mail  sent  under  the  following  sections; 


Service 


Fee 
schedule 


a.  Certified  Mail  

b.  COD  Mali 

c.  Insurance  (If  insured  for  more 
than  $50)  

d.  Registered  Mail  


941 
944 

943 
942 


946.22  Restricted  [d)Delivery  is 
available  to  the  mailer  at  the  time  of 
mailing  or  after  mailing. 

946.23  Restricted  [d)Deliver\'  service 
is  available  for  delivery  only  to  natural 
persons  specified  by  name. 

946.3  Included  Services 
946.(24)31     A  record  of  deliverv'  will 

be  retained  by  the  Postal  Service  for  a 
period  specified  (period  of  time]bv'  the 
Postal  Service. 

(946.25     Failure  to  provide  restricted 
delivery  service  when  requested  after 
mailing,  due  to  prior  delivery,  is  not 
grounds  for  refund  of  the  fee  or 
communications  charges.) 

946.4  Other  Services 
946.41     Reserved 
946.(3)5     Fees 
946.(31)51     Thefee[slfor 

(rjflestricted  [djDelivery'  service  [are)js 
set  forth  in  Fee  Schedule  946. 

946.52  The  fee  (or  communications 
charges)  will  not  be  refunded  for  failure 
to  provide  restricted  delivery  service 


when  requested  after  mailing,  due  to 
prior  delivery. 

947    CERTIFICATE  OF  MAILING 

947.1  Definition 

947.11     Certificate  of  (m]Afailing 
service  (is  a  service  that  furnishes 
evidence  of]  furnishes  evidence  that 
mail  has  been  presented  to  the  Postal 
Service  for  mailing. 

947.2  (Description  of  Service] 
Availability 

947.21     CerUficate  of  (m [Mailing 
service  is  available  [to  mailers  of  matter 
sent  under  the  classification  schedule 
to)  for  matter  sent  using  any  class  of 
mail. 

[947.22     A  receipt  is  not  obtained 
upon  delivery  of  the  mail  to  the 
addressee.  No  record  of  mailing  is 
maintained  at  the  post  office.) 

[947.23     Additional  copies  of 
certificates  of  mailing  may  be  obtained 
by  the  mailer.) 

947.3  Included  Service 
947.31     The  mailer  may  obtain  a 

copy  of  a  Certificate  of  Mailing  on  terms 
specified  by  the  Postal  Service. 

947.4  Limitations 

947.31     The  service  does  not  entail 
retention  of  a  record  of  mailing  by  the 
Postal  Service  and  does  not  provide 
evidence  of  deliverw 

947. [3)5    Other  Services 

947.(31)51  The  following  services,  if 
applicable  to  the  subclass  of  mail,  may 
be  obtained  in  conjunction  with  mail 
sent  under  this  classification  sche  ' 
upon  payment  of  the  applicable  f 


Service 


Fee 

schedule 


a  Parcel  [ajAirlift    

b.  Special  [hjHandling 


951 
952 


947. [4j6     Fees 

947.(41  [61  The  fees  for  [cjCertificate 
of  [m)Mailing  service  are  set  forth  in  Fee 
Schedule  947. 

948     DELIVERY  CONFIRMATION 

948.1  Definition 

_  948.11     Delivery  [c] Confirmation 
service  provides  electronic  confirmation 
to  the  mailer  that  an  article  was 
delivered  or  that  a  deliverv  attempt  was 
made. 

948.2  [Description  of  Service] 
Availability 

948.21     Delivery'  jc] Confirmation 
service  is  available  for  Priority  Mail  and 
[the  Parcel  Post,  Bound  Printed  Matter, 
Special  and  Library  subclasses  of 
Standard  Mail.)  Package  Services  mail, 
as  well  as  mail  subject  to  the  residual 
shape  surcharge  in  the  Regular  and 
Nonprofit  subclasses  of  Standard  Mail. 

948.3  Mailer  Requirements 
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948. [22131     Deliverv-  [clConfirmation 
service  may  be  requested  onlv  at  the 
time  of  mailing. 

948. [23132     Mail  for  which 
[dlDeliverv-  [c] Confirmation  service  is 
requested  must  meet  preparation 
requirements  [established!  specified  bv 
the  Postal  Service,  and  bear  a  Delivery 
Confirmation  barcode  specified  by  the 
Postal  Service. 

948.[24|JJ     Matter  for  which 
[d]£>elivery  (clConfirmation  service  is 
requested  must  be  deposited  in  a 
manner  specified  by  the  Posial  Service. 

948.4     Other  Services 

948.41     Reserved 

948.  [3)5     Fees 

948.(3 1  ]51     The  fees  for  Delivery 
[clConfirmation  service  (is  subject  to  the 
fees  1  nre  set  forth  in  Fee  Schedule  948. 

949    SIGNATURE  CONFIRMATION 

949.1  Definition 

949. 1\  Signature  Clonfirmation  service 
provides  electronic  confirmation  to  the 
mailer  that  an  article  was  delivered  (jr 
that  a  delivery  attempt  was  made,  and 
a  copy  of  the  signature  of  the  recipient. 

949.2  Availability 

949.21     Signature  Confirmation  is 
available  for  Priority  Mail  and  Package 
Services  mail. 

949  3     Mailer  Requirement.s 

949.31     Signature  Confirmation 
service  may  be  requested  onlv  at  the 
time  of  mailing. 

949  32     Mail  for  which  Signature 
Confirmation  sen'ice  is  requested  must 
meet  preparation  requirements  specified 
bv  the  Postal  Ser\'ice,  and  bear  a 
Deliven-  Confirmation  barcode  specified 
by  the  Postal  Service 

949.33     Matter  for  which  Signature 
Confirmation  is  requested  must  be 
deposited  in  a  manner  specified  by  the 
Postal  Sen-ice 

949.4     Other  Services 

949  41     Resened 

949  5     Fees 

949.51     The  fees  for  Signature 
Confirmation  service  are  set  forth  in  Fee 
Schedule  949 

950  Parcel  Handling 

951  P.\RCEL  AIRLIFT  (PAL) 

951.1  Definition 

951.11     Parcel  [al/\irlift  service  (is  a 
service  that]  provides  for  air 
transportation  of  parcels  on  a  space 
available  basis  to  or  from  militarv  post 
offices  outside  the  contiguous  48  states. 

951.2  [Description  of  Service) 
Availability 

951  21     Parcel  [a|.4irlift  service  is 
available  for  mail  sent  under  the 
[Standard  Mail]  Package  Sen.-ices 
Classification  Schedule 

951  3     [Physical  Limitations!  Mailer 
Requirements 


951.31     The  minimum  physical 
limitations  established  for  the  mail  sent 
under  the  classification  schedule  for 
which  postage  is  paid  apply  to  [plParcel 
|a!.4irlift  mail.  In  no  instance  may  the 
parcel  exceed  30  pounds  in  weight,  or 
60  inches  in  length  and  girth  combined. 

[9514     Requirements  of  the  Mailer! 

951.141  !32     Mail  sent  under  this 
section  must  be  endorsed  as  specified 
bv  the  Postal  Service. 

1951.5     Deposit  of  Mail! 

95 1  [  5 1 !  33     1  PALI  Parcel  Airlift  mail 
must  be  deposited  in  a  manner  specified 
bv  the  Postal  Service. 

95 1 .  ( 6 !  4     Forwarding  and  Return 
951.l6l!4l[PAL!Parcel  Airlift  mail  sent 
for  delivery  outside  the  contiguous  48 
states  IS  forwarded  as  set  forth  in  section 
2030  of  the  General  Definitions,  Terms 
and  Conditions.  (PALlParcey  Airlift  mail 
sent  fur  delivery  within  the  contiguous 
48  states  is  forwarded  or  returned  as  set 
forth  in  section  353  as  appropriate. 

951  [7l5     Other  Services 

951  [71|52     The  following  services,  if 
applicable  to  the  subclass  of  mail,  may 
be  obtained  in  conjunction  with  mail 
sent  under  this  section  upon  payment  of 
the  applicable  fees; 


(952.4     Deposit  of  Mail] 

952.(41)32    Mail  sent  under  this 
section  must  be  deposited  in  a  manner 
specified  by  the  Postal  Service. 

952.33     Special  Han dling  service  is 
mandatory  for  matter  that  requires 
special  attention  in  handling, 
transportation  and  delivery. 

95  2 .[  5 1 4     Forwarding  and  Return 
952.(51]  41     If  undeliverable  as 
addressed,  (sjSpecial  [h)Handling  mail 
that  is  forwarded  to  the  addressee  is 
given  special  handling  without 
requiring  payment  of  an  additional 
handling  fee.  However,  additional 
postage  at  the  applicable  Standard  Mail 
rate  is  collected  on  delivery. 

952.(6)5     Other  Services 

952.(61)51     The  following  services,  if 
applicable  to  the  subclass  of  mail,  may 
be  obtained  in  conjunction  with  mail 
sent  under  this  section  upon  payment  of 
the  applicable  fees: 


Service 


Fee 
Schedule 


a  Certificate  of  [m]\teiling     

D   Insurance  

c  Restncted  [dlOelivery  (if  in- 
sured (or  more  ttian  S50) 

d  Return  [rjfleceipt  (if  insured  for 
more  than  $50)  

e   Special  [hlH&ndling     


947 
943 

946 

945 
952 


951.18)6     Fees 

951  [8l!6'2  The  fees  for  (plParcel 
[al.-lirlift  service  are  set  forth  in  Fee 
Schedule  951 

952     SPECIAL  HANDLING 

952.1 — Definition 

952.11— Special  lh)Handling  service 
[is  a  service  that)  provides  preferential 
handling  to  the  extent  practicable 
during  dispatch  and  transportation. 

952.2  [Description  of 
Service!  Availability 

952.21     Special  IhlHandling  service 
is  available  for  mail  sent  under  the 
following  classification  schedules: 

a  First-Class  Mail 

b.  [Parcel  Post,  Bound  Printed  Matter, 
Special,  and  Library  subclas.ses  of 
Standard  Mail!  Package  Services 

(952.22     Special  handling  service  is 
mandatory  for  matter  that  requires 
special  attention  in  handling, 
transportation  and  delivery'! 

952.3  Mailer  Requirements  [of  the 

Mailer! 

Mail  sent  under  this  section  must  be 
identified  as  specified  by  the  Postal 
Service. 


Service 


Fee 
Schedule 


a  COD  [mjMfeiil  

b.  Insurance  

c  Parcel  [a],4lr1ift    

d     Merchandise    [r\Re\um    (ship- 
pers only)  


944 
943 
951 

932 


952.(7)6  Fees 

952.[71]6J     The  fees  for  [s] Special 
[h]Handling  service  are  set  forth  in  Fee 
Schedule  952 

960  STAMPED  PAPER 

961  STAMPED  ENVELOPES 

961.1  Definition 
961.11     Plain  [sjStamped 

[e)£nvelopes  and  printed  (s) Stamped 
[ejEnvelopes  are  envelopes  with  postage 
thereon  offered  for  sale  by  the  Postal 
Service. 

961.2  (Description  of 
Service]  A  va;7abiLty 

961.21  Stamped  [ejEnvelopes  are 
available  for: 

a.  First-Class  Mail  within  the  first  rate 
increment. 

b.  Standard  Mail  mailed  at  a 
minimum  per  piece  rate  as  specified  by 
the  Postal  Service. 

961.22  Printed  (s) Stamped 
[e]Envelopes  may  be  obtained  by  special 
request. 

961.3  Fees 

961.31  The  fees  for  [s)Stamped 
(e]£nvelopes  are  set  forth  in  Fee 
Schedule  961. 

962     STAMPED  CARDS 

962.1     Definition 

962.11     [Stamped  Cards. 

]  Stamped  Cards  are  cards  with 
postage  imgrinted  or  impressed  on 
themland],  and  supplied  by  the  Postal 
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Service  for  the  transmission  of 
messages.  ( 

962 . 1 2     Double  Stamped  Cards . ) 

Double  Stamped  Cards  consist  of  two 
attached  cards,  one  of  which  may  be 
detached  by  the  receiver  and  returned 
bv  mail  as  a  single  Stamped  Card. 

962.2     Availability 

962.(2)2i     (Description  of  Service. 

(Stamped  Cards  are  available  for  First- 
Class  Mail. 
I  962.3    Fees 
',962.(3)31     [Fees 

(The  fees  for  Stamped  Cards  are  set 
forth  in  Fee  Schedule  962. 

970  POSTAL  MONEY  ORDERS 

971  (DOMESTIC  POSTAL)MONEY 
ORDER(S)  SERVICE 

971.1  Definition 

971.11     Money  (o) Order  service  [is  a 
service  that )  provides  the  customer  with 
an  instrument  for  payment  of  a  specified 
sum  of  money. 

971.2  (Description  of 
SeTvice]Umitations 

971.21     The  maximum  value  for 
which  a  domestic  postal  money  order 
may  be  purchased  is  $700.  Other 
restrictions  on  the  number  or  dollar 
value  of  postal  money  order  sales,  or 
both,  may  be  imposed  by  law  or  under 
regulations  prescribed  by  the  Postal 
Service. 

971.3  Included  Services 
971.(22)31     A  receipt  of  purchase  is 

provided  at  no  additional  cost. 

971.(23)32    The  Postal  Service  will 
replace  money  orders  that  are  spoiled  or 
incorrectly  prepared,  regardless  of  who 
caused  the  error,  without  charge  if 
replaced  on  the  date  originally  issued. 

971.(24)33    If  a  replacement  money 
order  is  issued  after  the  date  of  original 
issue  because  the  original  was  spoiled 
or  incorrectly  prepared,  the  applicable 
money  order  fee  may  be  collected  from 
the  customer. 

971.(25)34    Inquiries  or  claims  may 
be  filed  by  the  purchaser,  payee,  or 
endorsee. 

971.4  Other  Services 
971.41     Reserved 
971.(3)5     Fees 

971.(31)51     The  fees  for  [domestic 
postal  m)Money  [o)Order(s]  seivice  are 
set  forth  in  Fee  Schedule  971. 

980  ACCEPTANCE  ALTERNATIVES 

981  MAILING  ONUNE 

981.1  Definition 

Mailing  Online  is  a  service  that  allows 
mailers  to  submit  electronic  documents, 
with  address  lists,  for  subsequent 
conversion  into  hard  copy  form,  entry  as 
mail,  and  delivery. 

981.2  Availability 

981.21     Mailing  Online  is  available 
for  documents  submitted  in  an 


electronic  form,  along  with  an  address 
list,  to  be  entered  under  the  following 
classification  schedules: 

a.  Express  Mail: 

b.  First-Class  Mail; 

c.  Regular  and  Nonprofit  subclasses  of 
Standard  Mail. 

981.22  Except  as  provided  in  section 
98 1.2 3, .documents  presented  through 
Mailing  Online  are  eligible  for  onlv  the 
following  rate  categories; 

a.  Express  Mail  Next  Day  Service  and 
Second  Day  Service 

b.  First-Class  Mail  Letters  and  Sealed 
Parcels  Automation  Letters  Basic 

c.  First-Class  Mail  Letters  and  Sealed 
Parcels  Automation  Flats  Basic 

d.  First-Class  Mail  Cards  Automation 
Basic 

e.  First-Class  Mail  Single-Piece 
Priority  Mail 

f  Standard  Mail  Regular  Automation 
Basic  Letters 

g.  Standard  Mail  Regular  Automation 
Basic  Flats 

h.  Standard  Mail  Nonprofit 
Automation  Basic  (starting  on  a  date  to 
be  specified  by  the  Postal  Service) 

i.  Standard  Mail  Nonprofit 
Automation  Basic  Flats  (starting  on  a 
date  to  be  specified  by  the  Postal 
Service) 

981.23  That  portion  of  a  Mailing' 
Online  mailing  consisting  of  pieces  with 
addresses  that  cannot  be  made  to  meet 
Postal  Service  addressing  requirements 
is  not  eligible  for  any  Automation  Basic 
rate  categories,  but  instead  may  be  sent, 
at  the  option  of  the  Mailing  Online 
customer,  at  the  applicable  single-piece 
rates  for  First-Class  Mail  Letters  and 
Sealed  Parcels,  First-Class  Mail  Cards, 
or  Priority  Mail. 

981.3  Mo;7er  Requirements!  of  the 
Mailer] 

981.31  Documents  and  address  lists 
must  be  presented  in  electronic  form,  as 
specified  by  the  Postal  Service,  through 
the  Internet  site  specified  by  the  Postal 
Ser\'ice.  Documents  must  be  prepared 
using  application  software  approved  bv 
the  Postal  Service. 

981.4  Other  Special  Services 
Other  special  services  that  are 

available  in  conjunction  with  the 
subclass  of  mail  chosen  by  the  Mailing 
Online  customer  are  available  for 
Mailing  Online  pieces  only  as  specified 
by  the  Postal  Service. 

981.5  Fees 

981.51     The  fees  for  Mailing  Online 
are  described  in  Fee  Schedule  981. 

981.6  Functionally  Equivalent 
Systems 

981.61     General. 

Mailpieces  created  by  a  system 
certified  by  the  Postal  Service  to  be 
functionally  equivalent  to  Mailing 
Online  are  eligible  for  the  same  rate 


categories  as  Mailing  Online  mailpieces. 
Mailpieces  created  by  a  certified, 
functionally  equivalent  service  are  in  no 
case  eligible  for  rate  categories 
providing  larger  discount  than  Mailing 
Online  mailpieces  would  receive. 

981.62  Definition. 

A  functionally  equivalent  system  is 
one  which  is  capable  of  all  of  the 
following,  comparable  to  Mailing 
Online,  as  specified  by  the  Postal 
Service; 

a.  accepting  documents  and  mailing 
lists  from  remote  users  in  electronic 
form,  such  as  via  the  Internet  or 
converting  documents  and  mailing  lists 
to  electronic  form; 

b.  using  the  electronic  documents, 
mailing  lists,  and  other  software 
including  sortation  software  certified  by 
the  Postal  Sen'ice  that  sorts  to  the  finest 
level  of  sortation  possible,  to  create 
barcoded  mailpieces  meeting  the 
requirements  for  automation  category 
mail,  with  100  percent  standardized 
addresses  on  all  pieces  claiming 
discounted  rates; 

c.  commingling  mailpieces  from  all 
sources  without  diversion  to  any  other 
system  and  batching  them  according  to 
geographic  destination  prior  to  printing 
and  mailing;  and 

d.  generating  volumes  that  exceed  on 
average  any  otherwise  applicable 
volume  minimums. 

981.63  Certification 

981.631  General. 

Functionally  equivalent  systems  must 
meet  the  requirements  for  certification 
specified  by  the  Postal  Service. 

981.632  "  Fee. 

Functionally  equivalent  systems  are 
subject  to  the  annual  certification  fee  set 
forth  in  Fee  Schedule  1000. 

981.633  Cancellation. 
Certification  can  be  cancelled  bv  the 

Postal  Service  for  failure  to  continue  to 
meet  the  requirements  of  this  section 
and  those  sper  ified  by  the  Postal 
Service. 

981.7     Duration  of  Experimental 
Service  Period 

981.71     The  provisions  of  section  981 
expire  the  later  of 

a.  three  years  after  the 
implementation  date  specified  by  the 
Postal  Service  Board  of  Governors,  or 

b.  if  by  the  expiration  date  specified 
in  (a),  a  proposal  to  make  Mailing 
Online  permanent  is  pending  before  the 
Postal  Rate  Commission,  the  later  of 

1.  three  months  after  the  Commission 
takes  action  on  such  proposal  under 
section  3624  of  Title  39,  or 

2.  — if  applicable  on  the 
implementation  date  for  a  permanent 
Mailing  Online. 
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General  Definitions.  Terms  and 
Conditions 

1000  General  Definitions 

As  used  in  this  Domestic  Mail 
Classification  Schedule,  the  following 
terms  have  the  meanings  set  forth 
below. 

1001  Advertising 

Advertising  includes  all  material  for 
the  publication  of  which  a  valuable 
consideration  is  paid,  accepted,  or 
promised,  that  calls  attention  to 
something  for  the  purpose  of  getting 
people  to  huv  it.  sell  it.  seek.  it.  or 
support  it.  if  an  advertising  rate  is 
charged  for  the  publication  of  reading 
matter  or  other  material,  such  material 
shall  be  deemed  to  be  advertising. 
.\rticles,  items,  and  notices  in  the  form 
of  reading  matter  inserted  in  accordant  e 
with  a  custom  or  understanding  that 
textual  matter  is  to  be  inserted  for  the 
advertiser  or  his  products  in  the 
publication  in  which  a  display 
advertisement  appears  are  deemed  to  be 
advertising.  If  a  publisher  advertises  his 
own  sen,'ices  or  publications,  or  anv 
r)ther  business  of  the  publisher,  whether 
in  the  form  of  display  advertising  or 
editorial  or  reading  matter,  this  is 
deemed  to  be  advertising. 

1002  Aspect  Ratio 

Aspect  ratio  is  the  ratio  of  width  to 
length. 

1003  Bills  and  Statements  of  Account 

1003.1  A  bill  is  a  request  for 
payment  of  a  definite  sum  of  money 
claimed  to  be  owing  by  the  addressee 
either  to  the  sender  or  to  a  third  party. 
The  mere  assertion  of  an  indebtedness 
in  a  definite  sum  combined  with  a 
demand  for  payment  is  sufficient  to 
make  the  message  a  bill. 

1003.2  A  statement  of  account  is  the 
assertion  of  the  existence  of  a  debt  in  a 
definite  amount  but  which  does  not 
necessarily  contain  a  request  or  a 
demand  for  payment  The  amount  may 
be  immediately  due  or  may  become  due 
after  a  certain  time  or  upon  demand  or 
billing  at  a  later  date. 

1003.3  A  bill  or  statement  of  account 
must  present  the  particulars  of  an 
indebtedness  with  sufficient 
definiteness  to  inform  the  debtor  of  the 
amount  he  is  required  for  acquittal  of 
the  debt.  However,  neither  a  bill  nor  a 
statement  of  account  need  state  the 
precise  amount  it  it  contains  sufficient 
information  to  enable  the  debtor  to 
determine  the  exact  amount  of  the  claim 
asserted. 

1003  4     A  bill  or  statement  of  account 
is  not  the  less  a  bill  or  statement  of 
account  merely  because  the  amount 


claimed  is  not  in  fact  owing  or  may  not 
be  legally  collectible. 

1004     Girth 

Girth  is  the  measurement  around  a 
piece  of  mail  at  its  thickest  part. 

100."^     Invoice 

An  invoice  is  a  writing  showing  the 
nature,  quantity,  and  cost  or  price  of 
items  shipped  or  sent  to  a  purchaser  or 
cimsignor. 

1006  Permit  Imprints 

Permit  imprints  are  printed  indicia 
indicating  postage  has  bf^en  paid  by  the 
sender  under  the  permit  number  shown. 

1007  Preferred  Rates 

Preferred  rates  are  the  reduced  rates 
established  pursuant  to  39  U.S.C.  3626. 

1008  ZIP  Code 

The  ZIP  Code  is  a  numeric  code  that 
facilitates  the  sortation.  routing,  and 
(ieliver\'  of  mail. 

lOOV)     Nonprofit  Organizations  and 
Associations 

Nonprofit  organizations  or 
associations  are  organizations  or 
associations  not  organized  for  profit. 
nonM  of  the  net  income  of  which 
benefits  any  private  stockholder  or 
individual,  and  which  meet  the 
qualifications  set  forth  below  for  each 
type  of  organization  or  association.  The 
standard  of  primary  purpose  applies  to 
each  type  of  organization  or  association, 
except  veterans'  and  fraternal.  The 
standard  of  primary  purpose  requires 
that  each  type  of  organization  or 
association  be  both  organized  and 
operated  for  the  primary  purpose.  The 
following  are  the  types  of  organizations 
or  associations  that  may  qualify  as 
authorized  nonprofit  organizations  or 
associations. 

a  Religious.  A  nonprofit  organization 
whose  primary  purpose  is  one  of  the 
following: 

i.  To  conduct  religious  worship; 

ii.  To  support  the  religious  activities 
of  nonprofit  organizations  whose 
primary  purpose  is  to  conduct  religious 
worship: 

iii.  To  perform  instruction  in.  to 
disseminate  information  about,  or 
otherwise  to  further  the  teaching  of 
particular  religious  faiths  or  tenets. 

b.  Educational.  A  nonprofit 
organization  whose  primary  purpose  is 
one  of  the  following: 

i.  The  instruction  or  training  of  the 
individual  for  the  purpose  of  improving 
or  developing  his  capabilities; 

ii  The  instruction  of  the  public  on 
subjects  beneficial  to  the  community. 

An  organization  may  be  educational 
even  though  it  advocates  a  particular 


position  or  viewpoint  so  long  as  it 
presents  a  sufficiently  full  and  fair 
exposition  of  the  pertinent  facts  to 
permit  an  individual  or  the  public  to 
form  an  independent  opinion  or 
conclusion.  On  the  other  hand,  an 
organization  is  not  educational  if  its 
principal  function  is  the  mere 
presentation  of  unsupported  opinion. 

c.  Scientific.  A  nonprofit  organization 
whose  primary  purpose  is  one  of  the 
following: 

i.  To  conduct  research  in  the  applied, 
pure  or  natural  sciences; 

ii.  To  disseminate  systematized 
technical  information  dealing  with 
applied,  pure  or  natural  sciences. 

d.  Philanthropic.  A  nonprofit 
organization  primarily  organized  and 
operated  for  purposes  beneficial  to  the 
public.  Philanthropic  organizations 
include,  but  are  not  limited  to. 
organizations  that  are  organized  for: 

i.  Relief  of  the  poor  and  distressed  or 
of  the  underprivileged; 

ii.  Advancement  of  religion; 

iii.  Advancement  of  education  or 
science; 

iv.  Erection  or  maintenance  of  public 
buildings,  monuments,  or  works; 

v.  Lessening  of  the  burdens  of 
government; 

vi.  Promotion  of  social  welfare  by 
organizations  designed  to  accomplish 
anv  of  the  above  purposes  or: 

(A)  To  lessen  neighborhood  tensions; 

(B)  To  eliminate  prejudice  and 
discrimination; 

(C)  To  defend  human  and  civil  rights 
secured  by  law;  or 

(D)  To  combat  community 
deterioration  and  juvenile  delinquency. 

e.  Agricultural.  A  nonprofit 
organization  whose  primary  purpose  is 
the  betterment  of  the  conditions  of  those 
engaged  in  agriculture  pursuits,  the 
improvement  of  the  grade  of  their 
products,  and  the  development  of  a 
higher  degree  of  efficiency  in 
agriculture.  The  organization  may 
advance  agricultural  interests  through 
educational  activities;  the  holding  of 
agricultural  fairs;  the  collection  and 
dissemination  of  information 
concerning  cultivation  of  the  soil  and  its 
fruits  or  the  harvesting  of  m.arine 
resources;  the  rearing,  feeding,  and 
management  of  livestock,  poultry,  and 
bees,  or  other  activities  relating  to 
agricultural  interests.  The  term 
agricultural  nonprofit  organization  also 
includes  any  nonprofit  organization 
whose  primary  purpose  is  the  collection 
and  dissemination  of  information  or 
materials  relating  to  agricultural 
pursuits. 

f.  Labor.  A  nonprofit  organization 
whose  primary  purpose  is  the 
betterment  of  the  conditions  of  workers. 
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Labor  organizations  include,  but  are  not 
limited  to,  organizations  in  which 
employees  or  workmen  participate, 
whose  primary  purpose  is  to  deal  with 
employers  concerning  grievances,  labor 
disputes,  wages,  hours  of  employment 
and  working  conditions. 

g.  Veterans'.  A  nonprofit  organization 
of  veterans  of  the  armed  services  of  the 
United  States,  or  an  auxiliary  unit  or 
society  of,  or  a  trust  or  foundation  for, 
any  such  post  or  organization. 

h.  Fraternal.  A  nonprofit  organization 
that  meets  all  the  following  criteria: 

i.  Has  as  its  primary  purpose  the 
fostering  of  brotherhood  and  mutual 
benefits  among  its  members; 

ii.  Is  organized  under  a  lodge  or 
chapter  system  with  a  representative 
form  of  government; 

iii.  Follows  a  ritualistic  format;  and 

iv.  Is  comprised  of  members  who  are 
elected  to  membership  by  vote  of  the 
"members. 

2000    Delivery  of  Mail 

2010    Delivery  Services 

The  Postal  Service  provides  the 
following  modes  of  delivery: 

a.  Caller  service.  The  fees  for  caller 
service  are  set  forth  in  Fee  Schedule 
921. 

b.  Carrier  delivery  service. 

c.  General  delivery. 

d.  Post  office  box  service.  The  fees  for 
post  office  box  service  are  set  forth  in 
Fee  Schedule  921. 

2020  Conditions  of  Delivery 

2021  General 

Except  as  provided  in  section  2022, 
2030.  and  3030,  mail  will  be  delivered 
as  addressed  unless  the  Postal  Service  is 
instructed  otherwise  by  the  addressee  in 
writing. 

2022  Refusal  of  Delivery 

The  addressee  may  control  delivery  of 
his  mail.  The  addressee  may  refuse  to 
accept  a  piece  of  mail  that  does  not 
require  a  delivery  receipt  at  the  time  it 
is  offered  for  delivery  or  after  delivery 
by  returning  it  unopened  to  the  Postal 
Service.  For  mail  that  requires  a 
delivery  receipt,  the  addressee  or  his 
representative  may  read  and  copy  the 
name  of  the  sender  of  registered, 
insured,  certified,  COD,  return  receipt, 
and  Express  Mail  prior  to  accepting 
delivery.  Upon  signing  the  delivery 
receipt  the  piece  may  not  be  retiu"ned  to 
the  Postal  Service  without  the 
applicable  postage  and  fees  affixed. 

2023  Receipt 

If  a  signed  receipt  is  required,  mail 
will  be  delivered  to  the  addressee  (or 
competent  member  of  his  family),  to 


persons  who  customarily  receive  his 
mail  or  to  one  authorized  in  writing  to 
receive  the  addressee's  mail. 

2024  Jointly  Addressed  Mail 

Mail  addressed  to  several  persons 
may  be  delivered  to  any  one  of  them. 
When  two  or  more  persons  make 
conflicting  orders  for  delivery  for  the 
same  mail,  the  mail  shall  be  delivered 
as  determined  by  the  Postal  Service. 

2025  Commercial  Mail  Receiving 
Agents 

Mail  may  be  delivered  to  a 
commercial  mail  receiving  agency  on 
behalf  of  another  person.  In 
consideration  of  delivery  of  mail  to  the 
commercial  agent,  the  addressee  and  the 
agent  are  considered  to  agree  that: 

a.  No  change-of-address  order  will  be 
filed  with  the  post  office  when  the 
agency  relationship  is  terminated; 

b.  When  remailed  by  the  commercial 
agency,  the  mail  is  subject  to  payment 
of  new  postage. 

2026  Mail  Addressed  To  Organizations 

Mail  addressed  to  governmental  units, 
private  organizations,  corporations, 
unincorporated  firms  or  partnerships, 
persons  at  institutions  (including  but 
not  limited  to  hospitals  and  prisons),  or 
persons  in  the  military  is  delivered  as 
addressed  or  to  an  authorized  agent. 

2027  Held  Mail 

Mail  will  be  held  for  a  specified 
period  of  time  at  the  office  of  delivery 
upon  request  of  the  addressee,  unless 
the  mail: 

a.  Has  contrary  retention  instructions; 

b.  Is  perishable;  or 

c.  Is  registered,  COD.  insured,  return 
receipt,  certified,  or  Express  Mail  for 
which  the  normal  retention  period 
expires  before  the  end  of  the  specified 
holding  period. 

2030  Forwarding  and  Return 

2031  Forwarding 

Forwarding  is  the  transfer  of 
undeliverable-as-addressed  mail  to  an 
address  other  than  the  one  originally 
placed  on  the  mailpiece.  All  post  offices 
will  honor  change-of-address  orders  for 
a  period  of  time  specified  by  the  Postal 
Service. 

2032  Return 

Return  is  the  delivery  of 
undeliverable-as-addressed  mail  to  the 
sender. 

2033  Applicable  Provisions 

The  provisions  of  sections  150,  250. 
350.  450,  550,  935  and  936  apply  to 
forwarding  and  return. 


2034     Forwarding  for  Postal  Service 
Adjustments 

When  mail  is  forwarded  due  to  Postal 
Service  adjustments  (such  as.  but  not 
limited  to.  the  discontinuance  of  the 
post  office  of  original  address, 
establishment  of  rural  carrier  ser\'ice. 
conversion  to  city  deliver}'  ser\'ice  from 
rural,  readjustment  of  delivery  districts, 
or  renumbering  of  houses  and  renaming 
of  streets),  it  is  forwarded  without 
charge  for  a  period  of  time  specified  by 
the  Postal  Service. 

3000     POSTAGE  AND  PREPARATION 
3010     Packaging 

Mail  must  be  packaged  so  that; 

a.  The  contents  will  be  protected 
against  deterioration  or  degradation: 

b.  The  contents  will  not  he  likely  to 
damage  other  mail.  Postal  Service 
employees  or  property,  or  to  become 
loose  in  transit; 

c.  The  package  surface  must  be  able 
to  retain  postage  indicia  and  address 
markings; 

d.  It  is  marked  by  the  mailer  with  a 
material  that  is  neither  readily  water 
soluble  nor  easily  rubbed  off  or 
smeared,  and  the  marking  will  be  sharp 
and  clear. 

3020    Envelopes 

Paper  used  in  the  preparation  of 
envelopes  may  not  be  of  a  brilliant 
color.  Envelopes  must  be  prepared  with 
paper  strong  enough  to  withstand 
normal  handling. 

3030     Payment  of  Postage  and  Fees 

Postage  must  be  fully  prepaid  on  all 
mail  at  the  time  of  mailing,  except  as 
authorized  by  law  or  this  Schedule. 
Except  as  authorized  by  law  or  this 
Schedule,  mail  deposited  without 
prepayment  of  sufficient  postage  shall 
be  delivered  to  the  addressee  subject  to 
payment  of  deficient  postage,  returned 
to  the  sender,  or  otherwise  disposed  of 
as  specified  by  the  Postal  Service.  Mail 
deposited  without  any  postage  affixed 
will  be  returned  to  the  sender  without 
any  attempt  at  deliver}'. 

3040     Methods  for  Paying  Postage  and 
Fees 

Postage  for  all  mail  may  be  prepaid 
with  postage  meter  indicia,  adhesive 
stamps,  [or]  permit  imprint,  or  other 
payuxent  methods  [unless  otherwise 
limited  or]  specified  by  the  Postal 
Service.  (The  following  methods  of 
paying  postage  and  fees  require  pjPrior 
authorization /or  use  of  certain  pa\-ment 
methods  may  be  required,  as  specified 
by  [from]  the  Postal  Service!:].  A  fee  is 
charged  for  authorization  to  use  a 
permit  imprint,  as  set  forth  in  Schedule 
1000. 
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[a.  Permit  imprint. 

b.  Postage  meter. 

c.  Precanceled  stamps,  precanteled 
envelopes,  and  mailers  precanceled 
postmarks.] 

[3050     Authorization  Fees] 

[Fees  for  authorization  to  use  a  permit 
imprint  are  set  forth  in  Schedule  1000 
No  fee  IS  charged  for  authorization  to 
use  a  postage  meter  Fees  for  setting 
postage  meters  are  set  forth  in  Fee 
Schedule  933.  No  fee  is  charged  fr)r 
authorization  to  use  precanceled 
stamps,  precanceled  envelopes  or 
mailer's  precanceled  postmark.] 

J050     Resen-ed 

3060     Special  Service  Fees 

Fees  for  special  services  mav  l)e 
prepaid  in  any  manner  appropriate  for 
the  class  of  mail  indicated  or  as 
otherwise  specified  by  the  Postal 
Service. 

3070     Marking  of  Unpaid  Mail 

Matter  authorized  for  mailing  without 
prepavment  of  postage  must  bear 
markings  identifying  the  class  of  mail 
service.  Matter  so  marked  will  be  billed 
at  the  applicable  rate  of  postage  set  forth 
in  this  Schedule.  Matter  not  so  marked 
will  be  billed  at  the  applicable  First- 
Class  rate  of  postage, 

3080     Refund  of  Postage 

When  postage  and  special  service  fees 
have  been  paid  on  mail  for  which  no 
service  is  rendered  for  the  postage  or 
fees  paid,  or  collected  in  excess  of  the 
lawful  rate,  a  refund  may  be  made 
There  shall  be  no  refund  for  registered. 
COD,  general  insurance,  and  Express 
Mail  Insurance  fees  when  the  article  is 
withdrawn  by  the  mailer  after 
acceptance.  In  cases  involving  returned 
articles  improperly  accepted  because  of 
excess  size  or  weight,  a  refund  mav  be 
made 

3090     Calculation  of  Postage 

When  a  rate  schedule  contains  per 
piece  and  per  pound  rates,  the  postage 
shall  be  the  sum  of  the  charges 
produced  bv  those  rates.  When  a  rate 
schedule  contains  a  minimum  per  piec  e 
rate  and  a  pound  rate,  the  postage  shall 
be  the  greater  of  the  two  When  the 
computation  of  postage  yields  a  frai:tioii 
of  a  cent  in  the  charge,  the  next  higher 
whole  cent  must  be  paid. 

4000     POSTAL  ZONES 

4010     Geographic  Units  of  .\rea 

In  the  determination  of  postal  zones, 
the  earth  is  considered  to  be  divided 
into  units  of  area  thirty  minutes  square, 
identical  with  a  quarter  of  the  area 


formed  by  the  intersecting  parallels  of 
latitude  and  meridians  of  longitude.  The 
distance  between  these  units  of  area  is 
the  basis  of  the  postal  zones. 

4020     Measurement  of  Zone  Distances 

The  distance  upon  which  zones  are 
based  shall  be  measured  from  the  center 
of  the  unit  of  area  containing  the 
dispatching  sectional  center  facility  or 
multi-ZIP  coded  post  office  not  serviced 
bv  a  sectional  center  facility.  A  post 
office  of  mailing  and  a  post  office  of 
deliverv  shall  have  the  same  zone 
relationship  as  their  respective  sectional 
center  facilities  or  multi-ZIP  coded  post 
offices,  but^is  shall  not  cause  two  post 
offices  to  be  regarded  as  within  the  same 
local  zone. 

4030  Definition  of  Zones 

4031  Local  Zone 

The  local  zone  applies  to  mail  mailed 
at  anv  post  office  for  delivery  at  that 
office:  at  any  city  letter  carrier  office  or 
dt  anv  point  within  its  delivery  limits 
for  delivery  by  carriers  from  that  office: 
at  anv  office  from  which  a  rurai  route 
starts  for  delivery  on  the  same  route; 
and  on  a  rural  mute  for  delivery  at  the 
office  from  which  the  route  starts  or  on 
anv  rural  route  starting  from  that  office. 

4032  First  Zone 

The  first  zone  includes  all  territory 
within  the  quadrangle  of  entry  in 
conjunction  with  every  contiguous 
quadrangle,  representing  an  area  having 
a  mean  radial  distance  of  approximately 
.50  miles  from  the  center  of  a  given  unit 
of  area.  The  first  zone  also  applies  to 
mail  between  two  post  offices  in  the 
same  sectional  center. 

4033  Second  Zone 

The  second  zone  includes  all  units  of 
area  outside  the  first  zone  lying  in 
whole  or  in  part  within  a  radius  of 
approximatelv  150  miles  from  the  center 
of  a  given  unit  of  area. 

4034  Third  Zone 

The  third  zone  includes  all  units  of 
area  outside  the  second  zone  lying  in 
wh(3le  or  in  part  within  a  radius  of 
approximately  300  miles  from  the  center 
of  a  given  unit  of  area. 

4035  Fourth  Zone 

The  fourth  zone  includes  all  units  of 
area  outside  the  third  zone  lying  in 
whole  or  in  part  within  a  radius 
approximatelv  600  miles  from  the  center 
of  a  given  unit  of  area. 

4036  Fifth  Zone 

The  fifth  zone  includes  all  units  of 
area  outside  the  fourth  zone  lying  in 
whole  or  in  part  within  a  radius  of 


approximately  1,000  miles  from  the 
center  of  a  given  unit  of  area. 

4037  Sixth  Zone 

The  sixth  zone  includes  all  units  of 
area  outside  the  fifth  zone  lying  in 
whole  or  in  part  within  a  radius  of 
approximately  1.400  miles  from  the 
center  of  a  given  unit  of  area. 

4038  Seventh  Zone 

The  seventh  zone  includes  all  units  of 
area  outside  the  sixth  zone  lying  in 
whole  or  in  part  within  a  radius  of 
approximately  1,800  miles  from  the 
center  of  a  given  unit  of  area. 

4039  Eighth  Zone 

The  eighth  zone  includes  all  units  of 
area  outside  the  seventh  zone. 

4040  Zoned  Rates 

Except  as  provided  in  section  4050, 
rates  according  to  zone  apply  for  zone- 
rated  mail  sent  between  Postal  Service 
facilities  including  armed  forces  post 
offices,  wherever  located. 

4050  APO/FPO  Mail 

4051  General 

Except  as  provided  in  section  4052, 
the  rates  of  postage  for  zone-rated  mail 
transported  between  the  United  States, 
or  the  possessions  or  territories  of  the 
United  States,  on  the  one  hand,  and 
Army,  Air  Force  and  Fleet  Post  Offices 
on  the  other,  or  among  the  latter,  shall 
be  the  applicable  zone  rates  for  mail 
between  the  place  of  mailing  or  delivery 
and  the  city  of  the  postmaster  serving 
the  Army,  Air  Force  or  Fleet  Post  Office 
concerned. 

4052  Transit  Mail 

The  rates  of  postage  for  zone-rated 
mail  that  is  mailed  at  or  addressed  to  an 
Armed  Forces  post  office  and  is 
transported  directly  to  or  from  Armed 
Forces  post  offices  at  the  expense  of  the 
Department  of  Defense,  without 
transiting  any  of  the  48  contiguous 
states  (including  the  District  of 
Columbia),  shall  be  the  applicable  local 
zone  rate;  provided,  however,  that  if  the 
distance  from  the  place  of  mailing  to  the 
embarkation  point  or  the  distance  from 
the  point  of  debarkation  to  the  place  of 
delivery  is  greater  than  the  local  zone 
for  such  mail,  postage  shall  be  assessed 
on  the  basis  of  the  distance  from  the 
place  of  mailing  to  the  embarkation 
point  or  the  distance  from  the  point  of 
debarkation  to  the  place  of  delivery  of 
such  mail,  as  the  case  may  be.  The  word 
"transiting"  does  not  include  enroute 
transfers  at  coastal  gateway  cities  which 
are  necessary  to  transport  military  mail 
directly  between  military  post  offices. 
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5000     PRIVACY  OF  MAIL 

5010  First-Class  and  Express  Mail 

Matter  mailed  as  First-Class  Mail  or 
Express  Mail  shall  be  treated  as  mail 
which  is  sealed  against  postal 
inspection  and  shall  not  be  opened 
except  as  authorized  by  law. 

5020    All  Other  Mail 

Matter  not  paid  at  First-Class  Mail  or 
Express  Mail  rates  must  be  wrapped  or 
secured  in  the  manner  specified  by  the 
Postal  Service  so  that  the  contents  may 
be  examined.  Mailing  of  sealed  items  as 
other  than  First-Class  Mail  or  Express 
Mail  is  considered  consent  by  the 
sender  to  the  postal  inspection  of  the 
contents. 

6000    Mailable  Matter 

6010  General 

Mailable  matter  is  any  matter  which: 
a.  Is  not  mailed  in  contravention  of  39 
U.S.C.  Chapter  30,  or  of  17  U.S.C.  109; 


b.  While  in  the  custody  of  the  Postal 
Service  is  not  likely  to  become  damaged 
itself,  to  damage  other  pieces  of  mail,  to 
cause  injury  to  Postal  Service  employees 
or  to  damage  Postal  Service  property; 
and 

c.  Is  not  mailed  contrary  to  anv 
special  conditions  or  limitations  placed 
on  transportation  or  movement  of 
certain  articles,  when  imposed  under 
law  by  the  U.S.  Department  of  the 
Treasury;  U.S.  Department  of 
Agriculture;  U.S.  Department  of 
Commerce;  U.S.  Department  of  Health 
and  Human  Services,  U.S.  Department 
of  Transportation;  and  any  other  Federal 
department  or  agency  having  legal 
jurisdiction. 

6020     Minimum  Size  Standards 

The  following  minimum  size 
standards  apply  to  all  mailable  matter: 

a.  All  items  must  be  at  least  0.007 
inchfes]  thick,  and 


b.  all  items,  other  than  keys  and 
identification  devices,  which  are  0  25 
inch  thick  or  less  must  be 

i.  rectangular  in  shape, 

ii.  at  least  3.5  inches  in  uidth.  and 

iii.  at  least  5  inches  in  length. 

6030     Maximum  Size  and  Weight 
Standards 

Where  applicable,  the  maximum  size 
and  weight  standards  for  each  class  or 
subclass  of  mail  are  set  forth  in  sections 
130.  230,  [322.16,1  330,  [and]430.  521.6. 
and  530.  Additional  limitations  mav  be 
applicable  to  specific  subclasses,  and 
rate  and  discount  categories  as  provided 
in  the  eligibility  provisions  tor  each 
subclass  or  categorv. 

Stanley  F.  Mires, 

Chiet  CoiwspI.  Legislative. 

|FR  Uoi  ,  00-32319  Filed  12-l!2-()l),  H  4,S  ami 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Availability  of  Funds;  Multi- 
Family  Housing,  Single  Family 
Housing 

AGENCY:  Rural  Housing  Service,  USDA 
action:  Notice. 


summary:  The  Rural  Housing  Sen-ico 
(RHS)  announces  the  availability  of 
housing  funds  for  fiscal  year  2001  (FY 
2001)  This  action  is  taken  to  comply 
with  42  use.  1490p,  which  requires 
that  RHS  publish  in  the  Federal 
Register  notice  of  the  availability  of  anv 
housing  assistance. 
EFFECTIVE  DATE:  December  26.  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  S.  Feinberg.  Chief.  Loan 
Origination  Branch,  Single  Family 
Housing.  Direct  Loan  Division.  Stop 
0783,  L^.S.  Department  of  Agriculture, 
1400  Independence  .\\e..  SW, 
Washington.  DC,  20250.  telephone 
(202)  720-3214   (This  is  not  a  toll  free 
number). 
SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

The  following  programs  are  subject  to 
the  provisions  of  Executive  Order  12372 
that  requires  intergovernmental 
consultation  with  State  and  local 
officials.  These  programs  or  activities 
are  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  N'os. 
10  405  Farm  Labor  Housing  (LH)  Loans 

and  Grants 
10.410  Verv  Low  to  Moderate  Income 

Housing  Loans 
10  411  Rural  Housing  Site  Loans  and 

Self-Help  Housing  Land  Development 

Loans 
10.415  Rural  Rental  Housing  Loans 
10  417  Verv  Low  Income  Housing 

Repair  Loans  and  Grants 
10  420  Rural  Self-Help  Housing 

Technical  Assistance 
10.427  Rural  Rental  Assistance 

Payments 
10.433  Rural  Housing  Preservation 

Grants 
10.442  Housing  Application  Packaging 

Grants 

Discussion  of  Notice 

Part  1940  subpart  L  of  7  CFR  contains 
the  "Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Program 
Funds."  The  following  guidance  has 
been  provided  to  our  State  offices  on  FY 
2001  appropriations  and  access  to 
funds  Separate  guidance  has  bet'ii 
provided  tu  our  State  offices  for 
assistance  available  in  our  Multi-  and 
Single-Family  Housing  programs  as 
follows: 


Multi-Family  Housing  (MFH) 
I.  General 

A.  This  provides  guidance  on  MFH 
funding  for  the  Rural  Rental  Housing 
program  (RRH)  for  FY  2001.  Allocation 
(.DinputatiPiis  have  been  performed  in 
accordance  with  7  CFR  1940.575  and 
1940.578.  For  FY  2001,  State  Directors, 
under  the  Rural  Housing  Assistance 
Grants  (RHAG).  will  have  the  flexibility 
to  transfer  their  initial  allocations  of 
budget  authority  between  the  Single 
Family  Housing  (SFH)  section  504  Rural 
Housing  Grants  and  section  533 
Housing  Preservation  Grant  (HPG) 
programs. 

B  MFH  Loan  and  Grant  Levels  for  FY 
2001  Are  as  Follows 

MFH  Loan  Programs  Credit  Sales: 
SI. 782. 582 

Section  314  Farm  Labor  Housing  (LH) 
loans:  $28,522,532 

Section  515  Rural  Rental  Housing  (RRH) 
loans:  SI  14.321.087 

Section  521  Rental  Assistance  (RA): 
5680,000,000 

Section  516  LH  grants:  515,000.000 
(does  not  include  carryover) 

Sections  525  Technical  and  Supervisory 
Assistance  grants  (TSA)  and  509 
Housing  Application  Packaging 
grants  (HAPG)  (Shared  between 
single  and  multi-family  housing): 
Si. 687. 54 3  (includes  carryover) 

Section  533  Housing  Preservation  grants 
(HPG):  $8,000,000  (does  not  include 
carryover) 

Section  538  Guaranteed  Rural  Rental 
Housing  program:  SIOO.OOO.OOO 
(does  not  include  carryover) 

F*rocessing  Worker  Housing  Grants: 
S5. 000. 000 

U.  Funds  Not  Allocated  to  States 

.■\  C.rfdit  Sales  Authority 

For  FY  2001.  Si, 782.582  will  be  set 
aside  for  credit  sales  to  program  and 
nonprogram  buyers.  Credit  sale  funding 
will  not  be  allocated  by  State. 

B  Section  538  Guaranteed  Rural  Rental 
Housing  Program 

Guaranteed  loan  funds  will  be  made 
available  under  a  Notice  of  Funding 
Availability  (NOFA)  being  published  in 
the  Federal  Register.  Additional 
guidance  will  be  provided  at  that  time. 

III.  Farm  Labor  Housing  (LH)  Loans 
and  Grants 

This  IS  a  new  single  funding  account 
for  the  farm  labor  housing  program  that 
includes  both  loans  and  grants.  The 
Administrator  has  the  authority  to 
transfer  funds  between  the  two 
programs.  Upon  NOFA  closing  the 
Administrator  will  evaluate  the 


responses  and  determine  proper 
distribution  of  funds  between  loans  and 
grants. 

A.  Section  514  Farm  LH  Loans 

1 .  These  loans  are  funded  in 
accordance  with  7  CFR  1940.579(a). 
FY  2001  Appropriation:  $28,522,532 
Available  for  Off-Farm  Loans: 

$23,522,000 
Available  for  On-Farm  Loans: 

$2,000,000 
National  office  Reserve:  $3,000,532 

2.  Off-farm  loan  funds  will  be  made 
available  under  a  NOFA  being 
published  in  the  Federal  Register. 
Additional  guidance  will  be  provided  in 
the  NOFA. 

B.  Section  516  Farm  LH  Grants 

1.  Grants  are  funded  in  accordance 
with  7  CFR  1940.579(h).  Unobligated 
prior  year  balances  and  cancellations 
will  be  added  to  the  amount  shown. 
FY  2001  Appropriation:  $15,000,000 
Available  for  LH  Grants  for  Off-Farm: 

$10,000,000 
Available  for  Technical  Assistance 

Grants:  $1,500,000 
National  office  Reserve:  $3,500,000 

2.  Labor  Housing  grant  funds  for  Off- 
Farm  will  be  made  available  under  a 
NOFA  being  published  in  this  Federal 
Register.  Additional  guidance  will  be 
provided  in  the  NOFA. 

3.  Technical  assistance  grants  will  be 
made  available  under  a  NOFA  being 
published  in  this  Federal  Register. 
Additional  guidance  will  be  provided  in 
the  NOFA. 

C.  Processing  Worker  Housing  Grant 
funds  in  the  amount  of  $5  million  will 
be  made  available  under  a  Notice  of 
Funding  Availability  (NOFA)  that  will 
be  published  later  this  fiscal  year. 
Additional  guidance  will  be  provided  in 
the  NOFA. 

D.  Labor  Housing  Rental  Assistance 
(RA)  will  be  held  in  the  National  office 
for  use  with  LH  loan  and  grant 
applications.  RA  is  only  available  with 
an  LH  loan  of  at  least  5  percent  of  the 
total  development  cost.  Projects  without 
a  LH  loan  cannot  receive  RA. 

IV.  Section  515  RRH  Loan  Funds 

FY  2001  section  515  Rural  Rental 

Housing  allocation  (Total): 

$114,321,087 
New  Construction  funds  and  set-asides: 

$49,000,000 
New  construction  loans:  $16,980,753 
Set-aside  for  nonprofits:  $10,288,998 
Set-aside  for  underserved  counties  and 

colonias:  $5,716,054 
Earmark  for  EZ,  EC.  or  REAP  Zones: 

$14,514,195 
State  RA  designated  reserve:  $1,500,000 
Rehab  and  repair  funds  and  equity: 

$55,000,000 
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Rehab  and  repair  loans:  $50,000,000 
Designated  equity  loan  reserve: 

$5,000,000 
General  reserve:  $10,321,087 

A.  New  Construction  Loan  Funds 

New  construction  loan  funds  will  be 
made  available  using  a  national  NOFA 
being  published  in  the  Federal  Register. 
Upon  closing  of  the  NOFA.  States  will 
submit  a  list,  in  rank  order  of  the 
eligible  projects. 

B.  National  Office  New  Construction 
Set-asides 

The  following  legislatively  mandated 
set-asides  of  funds  are  part  of  the 
National  office  set-aside: 

1.  Nonprofit  Set-Aside 

An  amount  of  $10,288,998  has  been 
set  aside  for  nonprofit  applicants.  All 
Nonprofit  loan  proposals  must  be 
located  in  designated  places  as  defined 
in  RD  Instruction  1944-E. 

2.  Underserved  Counties  and  Colonias 
Set-Aside 

An  amount  of  $5,716,054  has  been  set 
aside  for  loan  requests  to  develop  units 
in  the  underserved  100  most  needy 
counties  or  colonias  as  defined  in 
section  509(f)  of  the  Housing  Act  of 
1949  as  amended.  Priority  will  be  given 
to  proposals  to  develop  units  in  colonias 
or  tribal  lands. 

3.  EZ,  EC  or  REAP  Zone  Earmark 

An  amount  of  $14,514,195  has  been 
earmarked  for  loan  requests  to  develop 
units  in  EZ  or  EC  communities  or  REAP 
Zones  until  June  30,  2001. 

C.  Rental  Assistance  (RA) 

Limited  new  construction  RA  will  be 
held  in  the  National  office  for  use  with 
section  515  Rural  Rental  Housing  loans. 

D.  Designated  Reserves  for  State  /L4 

An  amount  of  $1.5  million  of  section 
515  loan  funds  has  been  set  aside  for 
matching  with  projects  in  which  an 
active  State  sponsored  RA  program  is 
available.  The  State  RA  program  must 
be  comparable  to  the  RHS  RA  program. 

E.  Repair  and  Rehabilitation  Loans 

Tenant  health  and  safety  continues  to 
be  the  top  priority.  Repair  and 
rehabilitation  funds  must  be  first 
targeted  to  RRH  facilities  that  have 
physical  conditions  that  affect  the 
health  and  safety  of  tenants  and 
subsequently  made  available  to  facilities 
that  have  deferred  maintenance.  All 
funds  will  be  held  in  the  National  office 
and  will  be  distributed  based  upon 
indicated  rehabilitation  needs  in  the 
MFH  survey  conducted  in  October  2000. 


F.  Designated  Reserve  for  Equity  Loans 

An  amount  of  $5  million  has  been 
designated  for  the  equity  loan 
preservation  incentive  described  in  RD 
Instruction  1965-E.  The  S5  million  will 
be  further  divided  into  $4  million  for 
equity  loan  requests  currently  on  the 
pending  funding  list  and  $1  million  to 
facilitate  the  transfer  of  properties  from 
for-profit  owners  to  nonprofit 
corporations  and  public  bodies.  Funds 
for  such  transfers  would  be  authorized 
only  for  for-profit  owners  who  are 
currently  on  the  pending  funding  list 
who  agree  to  transfer  to  nonprofit 
corporations  or  public  bodies  rather 
than  to  remain  on  the  pending  list.  If 
insufficient  transfer  requests  are 
generated  to  utilize  the  full  $1  million 
set  aside  for  nonprofit  and  public  body 
transfers,  the  balance  will  revert  to  the 
existing  pending  equity  loan  funding 
list. 

G.  General  Reserve 

There  is  one  general  reser\'e  fund  of 
$10,321,087.  Some  examples  of 
immediate  allowable  uses  include,  but 
are  not  limited  to.  hardships  and 
emergencies,  RH  cooperatives  or  group 
homes,  or  RRH  preservation. 

V.  Section  533  Housing  Preservation 
Grants  (HPG) 

Total  Available:  58,000.000 

Less  General  Reser\'e:  5800,000 

Less  Earmark  for  EZ.  EC  or  REAP  Zones: 

5600,000 
Total  Available  for  Distribution: 

$6,600,000 
Amount  available  for  allocation.  See 
end  of  this  Notice  for  HPG  State 
allocations.  Fund  availability  will  be 
announced  in  a  NOFA  being  published 
in  the  Federal  Register. 

The  amount  of  5600.000  is  earmarked 
for  EZ,  EC  or  REAP  Zones  until  fune  30. 
2001. 

Single  Family  Housing  (SFH) 
I.  General 

A.  This  Notice  Provides  SFH  Allocations 
for  FY  2001 

Allocation  computations  have  been 
made  in  accordance  with  7  CFR 
1940.563  through  1940.568.  Information 
on  basic  formula  criteria,  data  source 
and  weight,  administrative  allocation, 
pooling  of  funds,  and  availability  of  the 
allocation  are  located  on  a  chart  at  the 
end  of  this  notice. 

B.  The  SFH  Levels  Authorized  for  FY 
2001  are  as  Follows 

Section  502  Guaranteed  Rural  Housing 
(RH)  loans 

Nonsubsidized  Guarantees: 
$3,144,568,810 


Section  502  Direct  RH  loans 

Very  low-income  subsidized  loans; 

5469.479,450 
Low-income  subsidized  loans: 

5597.519.300 
Credit  sales  (Non  program):  SI 0.000,000 
Section  504  housing  repair  loans: 

532,395,598 
Section  504  housing  repair  grants: 

530.000.000 
Section  509  compensation  for 

construction  defects:  5755.821 
Section  523  mutual  and  self-help 

housing  grants:  S34.000.000 
Section  523  Self-Help  Site  Loans: 

55.008.976 
Section  524  RH  site  loans:  55.128.000 
Section  306C  Water  and  waste  disposal 

grants:  $1,099,297 
Section  525  Supervisory  and  technical 

assistance  and  section  509  Housing 

Application  Packaging  Grants  Total 

Available  for  single  and  multi- 
family:  51,687.543 
Natural  disaster  funds  (Section  502 

loans):  510.495.428 
Natural  disaster  funds  (Section  504 

loans):  SI 2. 590.353 
Natural  disaster  funds  (Section  504 

grants):  57.464.372 

Carryover  funds  are  included  in  the 
balance. 

Does  not  include  North  Carolina 
Elderly  Demonstration  Program. 

Includes  Si. 000.000  for  EZ/EC  and 
REAP  communities  until  June  30.  2001. 

C.  SFH  Funding  not  Allocated  to  States 

are 

1.  Credit  Sale  Authoritv 

Credit  .sale  funds  are  available  only 
for  non-program  sales  of  Real  Estate 
Owned  (REO)  property. 

2.  Section  509  Compensation  for 
Construction  Defects 

All  claims  for  compensation  for 
construction  defects  must  be  submitted 
to  the  National  office  for  authorization 
prior  to  approval. 

3.  Section  523  Mutual  and  Self-Help 
Technical  Assistance  Grants 

S34  million  has  been  appropriated  for 
section  523  Mutual  and  Self-Help 
Technical  Assistance  Grants.  Of  these 
funds.  51  million  is  earmarked  for  EZ. 
EC  or  REAP  Zones  until  June  30.  2001 . 
The  State  Director  must  request  funding 
approval  from  the  National  office  for  all 
requests.  A  technical  review  and 
analysis  must  be  completed  bv  the 
Technical  and  Management  Assistance 
(T&MA)  contractor  on  all 
predevelopment.  new.  and  existing 
(refunding)  grant  applications. 
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4.  Section  .=123  Mutual  and  Self-Help 
Site  Loans  and  Section  524  RH  Site 
Loans 

The  State  Director  must  request 
funding  authority  from  the  National 
office  prior  to  obligating  loan  funds. 

5.  Section  306C  VVWD  Grants  to 
Individuals  in  C'.olonias 

The  objective  .)f  the  section  306C 
WWD  individual  grant  program  is  to 
facilitate  the  use  of  community  water  or 
waste  disposal  systems  for  the  residents 
of  the  colonias  along  the  U  S. -Mexico 
border. 

The  total  amount  available  to  Arizona. 
New  Mexico,  and  Texas  will  be 
SI. 099. 297  for  FY  2001.  This  amount 
includes  the  carryover  unobligated 
balance  of  S99.297  and  the  transferred 
amount  of  SI  0  million  from  the  Rurdl 
Utilities  Service  (Rl'S)  to  RHS  for 
processing  individual  grant 
applications.  These  States  will  have 
access  to  the  equal  quarterly  allocation 
distributions. 

6.  Section  525  Technical  and 
Supervisory  Assistance  (TSA)  and 
Section  509  Housing  Application 
Packaging  Grants  (HAPG) 

One  million  dollars  of  new  funds  and 
5687,543  of  carry-over  funds  from 
previous  years  remain  available  for  the 
TSA  and  'H.^PG  programs.  State 
Directors  should  submit  proposals  from 
potential  applicants  to  the  National 
office  for  review  and  concurrence  prior 
to  authorizing  an  application.  The  29 
eligible  States  under  HAPG  that  have 
active  grantees  operating  will  be  able  to 
access  up  to  S5.000  for  section  502  or 
504  loan  and  grant  programs  in  order  to 
continue  operations.  Reserve  requests 
will  be  considered  on  a  first-come,  first- 
served  basis. 

7.  Natural  Disaster  Funds 

Funds  are  available  until  exhausted  to 
those  States  that  have  received  a 
Presidential  Declaration 

8.  Deferred  Mortgage  Payment 
Demonstiation 

There  is  no  FY  2001  funding  provided 
for  deferred  mortgage  authority  or  loans 
for  deferred  mortgage  assumptions. 

9.  Section  502  Direct  Funds  for  Families 
Not  Qualif\ing  for  Payment  Assistance 

Funds  from  States  allocation  may  be 
used  for  qualified  very  low-  and  low- 
income  applicants  when  the  payment 
assistance  formula  shows  there  is  no 
need  for  the  subsidy. 


II.  State  Allocations 

A.  Section  502  Nonsubsidized 
Guarantesd  RH  (GRHI  Loans 

1  .Amount  Available  for  Allocation 

Total  Available:  53.144.568,810 
Less  National  office  General  Reserve: 

S704.948.1(i7 
Less  Special  Outreach  Area  Reserve: 

S300. 120.643 
Basic  Formula— Administrative 

Allocation:  .S2. 137.500,000 

2  National  offiie  General  Reserve 

The  Administrator  may  restrict  access 
to  this  reserve  for  States  not  meeting 
their  goals  in  special  outreach  areas. 

3.  Reservation  of  Funds 

Because  it  is  anticipated  that  demand 
will  exceed  available  funds.  States  must 
use  the  reservation  of  funds  system  per 
«4  1980.351  of  RI3  Instruction  1980-0. 

4.  Special  Outreach  Areas 

FY  2001  GRH  funding  is  allocated  to 
States  in  two  fiinding  streams  (70/30) 
similar  to  the  60/40  income  split  for 
direct  SFH  funds.  Seventy  percent  of 
GRH  funds  may  be  used  in  any  eligible 
area  Thirty  percent  of  GRH  funds  are  to 
be  used  in  special  outreach  areas. 
Special  outreach  areas  are  counties  with 
median  incomes  at  or  below  the  State's 
nonmetropolitan  median  income.  Each 
funding  stream  will  independently  be 
subject  to  pooling. 

5  National  Office  Special  Area 
( )utreach  Reserve 

A  special  outreach  area  reserve  fund 
has  been  established  at  the  National 
office.  Funds  from  this  reserve  may  only 
be  used  in  special  outreach  areas. 

6.  Suballocation  by  the  State  Director 

The  State  Director  may  retain  funds  at 
the  State  office  level  or  suballocate  to 
the  Area  or  Field  office  level. 

B.  Section  502  Direct  RH  Loans 

1   Amount  Available  for  Allocation 

Total  Available:  $1,066,998,755 
Less  Required  Set  Aside  for 

L'nderserved  Counties  and 

Golonias:  553,349.937 
EZ.  EC  and  REAP  Earmark:  538.757,160 
Less  General  Reserve:  5146.500,000 
Administrators  Reserve:  530.000,000 
Hardships  &  Homelessness:  53,500,000 
Flomeowiiership  Partnership: 

590.000.000 
Rural  Housing  Demonstration  Program: 

S3. 000. 000 
Program  funds  for  the  sale  of  REO 

properties:  520,000.000 
Less  Designated  Reserve  for  Self-Help: 

$125,000,000 


Basic  Formula  Administrative 
Allocation:  $703,391,658 

2.  Reser\'es 

a.  State  Office  Resen,-e.  State  Directors 
must  maintain  an  adequate  reserve  to 
fiind  the  following  applications: 

(i)  Hardship  and  homeless  applicants 
based  upon  historical  data  and  projected 
demand.  This  shall  include  the  direct 
section  502  loan  and  section  504  loan 
and  grant  programs. 

(ii)  The  State's  25  percent  portion  of 
funds  for  Mutual  Self-Help  loans. 

(iii)  Subsequent  loans  for  essential 
improvements  or  repairs  and  transfers 
with  assumptions. 

(iv)  Financing  for  the  purchase  of 
program  REOs  when  the  National  office 
reserve  has  been  exhausted. 

(v)  States  will  leverage  an  amount 
equal  to  25  percent  of  their  initial  low- 
income  allocation  and  5  percent  of  their 
initial  very  low-income  allocation  with 
funding  from  other  sources.  For 
example  if  a  State  receives  an  initial 
low-income  allocation  of  $900,000  the 
amount  to  be  leveraged  from  other 
sources  would  be  $225,000  ($900,000  x 
25  percent)  for  a  total  RHS  and  other 
funding  source  of  $1,125,000  ($900,000 
+  $225^000). 

(vi)  Areas  targeted  by  the  State 
according  to  its  strategic  plan. 

b.  National  Office  Reserves. 

(i)  General  Reserve.  The  National 
office  has  a  general  reserve  of  $146.5 
million.  Of  this  amount,  the 
Administrator's  reserve  is  $30  million. 
One  of  the  purposes  of  the 
Administrator's  reserve  will  be  for  loans 
in  Indian  Country.  Indian  Country  is 
defined  as  land  inside  the  boundaries  of 
Indian  resei-vations,  communities  made 
up  mainly  of  Native  Americans,  Indian 
trust  and  restricted  land,  and  tribal 
allotted  lands.  The  remaining  reserves 
will  be  established  as  follows: 

(ii)  Hardship  and  Homelessness 
Reserve.  $3.5  million  has  been  set  aside 
for  hardships  and  homeless. 

(iii)  Homeownership  Partnership. 
Ninetv  million  dollars  has  been  set 
aside  for  Homeownership  Partnerships. 
These  funds  will  be  used  to  expand 
existing  partnerships  and  create  new 
partnerships,  such  as  the  following: 

(A)  Department  of  Treasury, 
Community  Development  Financial 
Institutions  (CDFI) — Funds  will  be 
available  to  fund  leveraged  loans  made 
in  partnership  with  the  Department  of 
Treasury  CDFI  participants. 

(B)  Rural  Home  Loan  Partnership 
(RHLP).  Partnership  initiatives 
established  to  carry  out  the  objectives  of 
the  National  Partners  in 
Homeownership  including  the  RHLP 
and  other  strategies  or  initiatives. 
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(iv)  Rural  Housing  Demonstration 
Program.  Three  million  dollars  has  been 
set  aside  for  innovative  demonstration 
initiatives. 

(v)  Program  credit  sales.  Twenty 
million  dollars  has  been  set  aside  for 
program  sales  of  REO  property.  There 
will  be  no  State  distribution  of  program 
credit  sale  authority,  rather  funds  will 
be  available  on  a  first-come,  first-served 
basis. 

c.  Designated  Reserve  for  Self-Help. 
One  hundred  twenty-five  million 
dollars  has  been  set  aside  for  matching 
funds  to  assist  participating  Self-Help 
applicants.  The  matching  funds  were 
established  on  the  basis  of  the  National 
office  contributing  75  percent  from  the 
National  office  reserve  and  States 
contributing  25  percent  of  their 
allocated  section  502  RH  funds. 

d.  Underserved  Counties  and 
Colonias.  An  amount  of  $53,349,937  has 
been  set  aside  for  the  100  underserved 
coimties  and  colonias. 

e.  Empowerment  Zone  (EZ)  and 
Enterprise  Community  (EC)  Earmark. 
An  amount  of  $38,757,160  has  been 
earmarked  until  Jime  30,  2001  for  loans 
in  EZ,  EC  or  REAP  Zones.  Further 
information  will  follow. 

f.  Reserve  Requests.  All  National 
office  reserve  requests  should  be 
submitted  by  the  State  Director  to  the 
National  office  on  a  case-by-case  basis. 

g.  State  Office  Pooling.  If  pooling  is 
conducted  within  a  State,  it  must  not 


take  place  within  the  first  30  calendar 
days  of  the  first,  second,  or  third 
quarter.  (There  are  no  restrictions  on 
pooling  in  the  fourth  quarter.) 

h.  Suballocation  by  the  State  Director. 
The  State  Director  may  suballocate  to 
each  area  office  using  the  methodology 
and  formulas  required  by  7  CFR  part 
1940,  subpart  L.  If  suballocated  to  the 
area  level,  the  Rural  Development 
Manager  wrill  make  funds  available  on  a 
first-come,  first-served  basis  to  all 
offices  at  the  field  or  area  level.  No  field 
office  will  have  its  access  to  funds 
restricted  without  the  prior  written 
approval  of  the  Administrator. 

C.  Section  504  Housing  Loans  and 
Grants 

Section  504  grant  funds  are  included 
in  the  Rural  Housing  Assistance  Grant 
program  (RHAG)  in  the  FY  2001 
appropriation. 

1.  Amoimt  available  for  allocation 

Section  504  Loans 
Total  Available:  $32,395,598 
Less  5%  for  100  Underserved  Coimties 

and  Colonias:  $1,619,780 
EZ,  EC  or  REAP  Zone  Earmark: 

$1,287,968 
Less  General  Reserve:  $1,500,000 
Basic  Formula — Administrative 
Allocation:  $27,987,850 
Section  504  Grants 
Total  Available:  $30,000,000 
Less  5%  for  100  Underserved  Coimties 
and  Colonias:  $1,500,000 


Less  EZ,  EC  or  REAP  Earmark:  $600,000 
Less  General  Reserve:  $1,500,000 
Basic  Formula — Administrative 
Allocation:  $26,400,000 
2.  Reserves  and  Set-Asides 

a.  State  Office  Reserve.  State  Directors 
must  meiintain  an  adequate  reserve  to 
handle  all  anticipated  hardship 
applicants  based  upon  historical  data 
and  projected  demand. 

b.  Underserved  Counties  and 
Colonias.  Approximately  $1.62  million 
and  $1.5  million  have  been  set  aside  fur 
the  100  underserved  counties  and 
colonias  until  Jime  30,  2001  for  the 
section  504  loan  and  grant  programs, 
respectively. 

c.  EmpowermentZone  (EZ)  and 
Enterprise  Community  (EC)  Earmark 
(Loan  Funds  Only).  Approximatelv 
$1,288  million  and  $600,000  have  been 
earmarked  through  June  30,  2001  for  EZ, 
EC  or  REAPs  for  the  section  504  loan 
and  grant  programs,  respectively. 

d.  National  Office  Reserve.  $1.5 
million  for  section  504  loan  hardships 
and  $1.5  million  for  section  504  grant 
extreme  hardships  have  been  set-aside 
in  the  general  reserve.  For  section  504 
grants,  an  extreme  hardship  case  is  one 
requiring  a  significant  priority  in 
funding,  ahead  of  other  requests,  due  to 
severe  health  or  safety  hazards,  or 
physical  needs  of  the  applicant. 


information  on  basic  formula  criteria,  data  source  and  weight,  administrative  allocation,  pooling  of 

Funds,  and  Availability  of  the  Allocation 


Description 


1.  Basic    formula    criteria,    data 
source,  and  weight. 

2.  Administrative  Allocation: 

Western  Pacific  Area 


Pooling  of  funds: 

a.  Mid  year  pooling  

Year-end  pooling  

Underserved    counties 
colonias. 

EZ,  EC  or  REAP 

Credit  sales 

Availability  of  the  allocation: 

a.  first  quarter  

b.  second  quarter 

c.  third  quarter  

d.  fourth  quarter 


b. 
c. 

d. 
e. 


Section  502  nonsubsidized  guar- 
anteed RH  loans 


See  7  CFR  1940.563(b) 


$1,000,000 


Section  502  Direct  RH  loans 


Section  504  loans  and  grants 


If  necessary  

August  17,  2001 

N/A  


N/A 
N/A 


50  percent  .. 
75  percent  .. 
90  percent  .. 
100  percent 


See  7  CFR  1940.565(b) 


$1,000,000 


If  necessary  

August  17,  2001 
June  30.  2001  ... 


June  30,  2001 
June  30,  2001 


50  percent  .. 
70  percent  .. 
90  percent  .. 
100  percent 


See    7    CFR     1940.566(b)    and 
1940.567(b). 

$1,000,000  loan. 
$500,000  grant. 

If  necessary. 
August  17,  2001 
June  30,  2001 

June  30,  2001. 
N/A. 

50  percent. 
70  percent. 
90  percent. 
100  percent. 


1.  Data  derived  from  the  1990  U.S. 
Census  was  provided  to  each  State  by 
the  National  office  on  August  12,  1993. 

2..  Due  to  the  absence  of  Census  data. 

3.  All  dates  are  tentative  and  are  for 
the  close  of  business  (COB).  Pooled 
funds  will  be  placed  in  the  National 


office  reserve  and  made  available 
administratively.  The  Administrator 
reserves  the  rigbt  to  redistribute  funds 
based  upon  program  performance. 

4.  Funds  will  be  distributed 
ciunulatively  through  each  quarter 


listed  until  the  National  office  year-end 
pooling  date. 

Dated:  December  15.  2000, 
James  C.  Kearney, 

Administrator,  Rural  Housing  Sen-ice. 

BILUNG  CODE  3410-XV-U 
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Rural  Housing  Service  FY  2000 

Multi-Family  Housing 

Section  533 

Housing  Preservation  Grant 


FORMULA                                     TOTAL 
STATE                                     FACTOR                                ALLOCATION 

AL                                                            0.02957 

$195,162 

AK                                                            0.00587 

$38,742 

AZ                                                             0.01780 

$117,480 

AR                                                            002310 

$152,460 

CA                                                            0.04«53 

$307,098 

CO 

0.00840 

$55,440 

DE 

0.00190 

$12,540 

MO 

0.00880 

$58,080 

FL 

0.02890 

$190,740 

GA 

0.03867 

$255,222 

HI 

0.00790 

$52,140 

WPA 

0.00647 

$42,702 

ID 

0.0O743 

$49,038 

IL 

0.02250 

$148,500 

IN 

0.02157 

$142,362 

lA 

0.01340 

$88,440 

KS 

0.01130 

$74,580 

KY 

0.03483 

$229,878 

LA 

0.03170 

$209,220 

ME 

0.00913 

$60,258 

MA 

0.00793 

$52,338 

CT 

0.00453 

$29,898 

Rl 

0.00100 

$6,600 

Ml 

0.02977 

$196,482 

MN 

0.01673 

$110,418 

MS 

0.03180 

$209,880 

MO 

0.02460 

$162,360 

MT 

0.00620 

$40,920 

NE 

0.00713 

$47,058 

NV 

0.00263 

$17,358 

NJ 

0.00657 

$43,362 

NM 

0.01437 

$94,842 

NY                            !                                 0.02753 

$181,698 

NC 

0.04497 

$296,802 

NO 

0.00413 

$27,258 

OH                            i                                 0.03450 

$227,700 

OK                                                            0.01917 

$126,522 

OR                           1                                 0.01423 

$93,918 

PA                            '                                 0.03M7 

$243,342 

PR                                                            0.04923 

$324,918 

SC                            j                                 0.0269O 

$177,540 

SD                            1                                 0.00597 

$39,402 

TN                            '                                 0.02973 

$196,218 

TX                                                             0.07645 

$504,570 

UT                            i                                 0.00430 

$28,380 

VT                            1                                 0.00403 

$26,598 

NH                                                         0.00503 

$33,198 

VI                          '                                 0.00273 

$18,018 

ivA                                                             0.02660 

$175,560 

WA                                                           0.01743 

$115,038 

VW                                                            0.01937 

$127,842 

Wl                                                             0.01873 

$123,618 

WY                                                           0.00307 

$20,262 

1 

1 

DISTR.                                                      1.00000 

$6,600,000 

N/O  RES.                 ' 

$800,000 

EZ/EC/REAP 

$600,000 

TTL  AVAIL. 

$8,000,000 
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RURAL  HOUSING  SERVICE 

nSCAL  YEAR  2001  ALLOCATION  IN  THOUSANDS 

SECTION  502  DIRECT  RURAL  HOUSING  LOANS 


STATE  BASIC 

TOTAL  FY  2001 

STATES 

FORMULA  FACTOR 

ALLOCATION 

ALABAMA 

0,0267275 

$18,773 

ALASKA 

0.0055160 

$3,874 

ARIZONA 

0.0145422 

$10,214 

ARKANSAS 

0.0208104 

$14,617 

CALIFORNL\ 

0.0454819 

$31,946 

COLORADO 

0  0091766 

-      $6,446 

DELAWARE 

0  0024571 

$1,726 

MARYLAND 

0.0115334 

$8,101 

FLORIDA 

0  0312406 

$21,943 

VIRGIN  ISLANDS 

0.0020058 

$1,409       . 

GEORGIA 

00374586 

$26,311 

HAWAII 

0.0067195 

$4,720 

WPAC  ISLANDS 

N/A 

$1,000 

IDAHO 

00076722 

$5,389 

ILLINOIS 

0.0266774 

$18,738 

INDL^NA 

0.0270785 

$19,020 

IOWA 

0.0163474 

$11,482 

KANSAS 

0.0127369 

$8,946 

KENTUCKY 

0.0288838 

$20,288 

LOUISL\NA 

0.0246715 

$17,329 

MAINE 

0.0108314 

$7,608 

MASSACHUSETTS 

0.0109818 

$7,714 

CONNECTICUT 

0.0066693 

$4,684 

RHODE  ISLAND 

00015545 

$1,092 

MICHIGAN 

00353525 

$24,831 

MINNESOTA 

0.0199077 

$13,983 

MISSISSIPPI 

0.0250226 

$17,576 

MISSOURI 

0.0252733 

$17,752 

MONTANA 

00063685 

$4,473 

NEBRASKA 

0.0086752 

$6,093 

NEVADA 

0.0028583 

$2,008 

NEW  JERSEY 

0.0097784 

$6,868 

NEW  MEXICO 

0.0110320 

$7,749 

NEW  YORK 

0.0359041 

$25,219 

NORTH  CAROLINA 

0.0484405 

$34,024 

NORTH  DAKOTA 

0.0045131 

$3,170 

OHIO 

0.0390131 

$27,402 

OKLAHOMA 

0.0174005 

$12,222 

OREGON 

0.0154949 

$10,884 

PENNSYLVANU 

0.0467857 

$32,862 

PUERTO  RICO 

0.0239695 

$16,836 

SOUTH  CAROLINA 

0.0258249 

$18,139 

SOUTH  DAKOTA 

0.0062682 

$4,403 

TENNESSEE 

0.0291846 

$20,499 

TEXAS 

0.0660415 

$46,387 

UTAH 

0  0040618 

$2,853 

VERMONT 

0.0052653 

$3,698 

NEW  HAMPSHIRE 

0  0072711 

$5,107 

VIRGINL\ 

0.0289841 

$20,358 

WASHINGTON 

0  0187042 

$13,138 

WEST  VIRGINIA 

0.0175008 

$12,292 

WISCONSIN 

0.0237188 

$16,660 

WYOMING 

0.0036105 

$2,536 

STATE  TOTALS 

1.0000000 

$703,391 

100  UNDERSERVED  COUNTIES/COLONL^S 

$53,350 

EMPOWERMENT  ZONES  AND  ENTERPRISE  COMMUNITY  EARMARK 

$38,757 

GENERAL  RESERVE 

$146,500 

SELF  HELP 

$125,000 

TOTAL 


$1,066,998 
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RURAL  HOUSING  SERVICE 

nSCAL  YEAR  2001  ALLOCATION  IN  THOUSANDS 

SECTION  502  DIRECT  RURAL  HOUSING  LOANS 


ST.-XTES        

\L.\BAVU 

AL.-\SK.A 

\RiZONA 

ARKANSAS 

CALIPORMA 

COLORADO 

DELAWARE 

MARYL.ANT) 
FLORIDA 

VIRGrS'  ISLA.SDS 
GEORGIA 
HAWAII 

W  PAC  1SLANT)S 
ID.AHO 
ILLD.OIS 
INT)  LAN  A 
IOWA 
ICANSAS 
IvENTL'CKY 
LOLISLVNA 
ViAINE 
VUSSACHUSETTS 

CON'NECTICLT 

RHODE  ISLANT) 
MICHIGAN 
VflNTsTSOTA 
MISSISSIPPI 
MISSOLTU 
.MONT.ANA 
NEBRASKA 
NEVADA 
NTW  JERSEY 
NTW  MEXICO 
NTW  YORK 
NORTH  CAROLINA 
NORTH  DAKOTA 
OHIO 

OKX.AHOMA 
OREGON 
PEN'NSVTV.A.NLA 
PL'ERTO  RICO 
SOUTH  CAROL  IN' A 
SOUTH  DAKOTA 
TENNESSEE 
TE.XAS 
LT.AH 
VERMONT 

N"EW  HAMPSHIRE 
VIRGINTA 
WASHINGTON 
WEST  VIRGINIA 
WISCONSIN' 
WYOMING 


TOTAL 
,\LLOC 

$3, 

$10, 

$14 

$31 

$6, 

$1, 

$8, 

$;i 
$i 

$26 
$4 

$1, 
$5 

$18, 

$19, 

$11, 

$8, 

$:o, 

$ir 

$r 

$r 

$4 

$1, 

$24, 

$13, 

$r, 

$4 

$6, 
$2 

$6, 
$^ 

$25 

$34, 
$3 

$2- 

$12 

$10, 

$32. 

$16, 

$18, 

$4 

$20, 

$46 

$2 

$3 

$5 

$20 

$13 

$12 

$16 

$2 


FY  2001 
ATION 


TOT,\L 


l;i8;773 

$3,874 

$10,214 

$14, 6r 

$3  1 ,940 

$6,446 

$1.-26 

$8,101 

$21,^4'. 

$i  409 

$26,311 

$4.-20 

$1,000 

$5,389 

$18.-38 

$19,020 

$11,482 

$8,946 

$20,288 

$l-,329 

$-608 

$-.-14 

$4.b84 

$1,092 

$24,831 

$13,983 

$I-.r6 

$l-.--^2 

$4.4-3 

$6,093 

$2,008 

$6,868 

$--49 

$25,219 

$34,024 

$3.1-0 

$2-.402 

$12,222 

884 
862 
836 
139 
403 
499 
38^ 
853 
698 
107 
358 
138 
,292 
660 
536 


$l,0oo,9V8 


VERY  LOW-INCOME 

ALLOCA'nON 
40  PERCENT 

vJ69 '"" 

$1,550 

$4,086 

$5,847 
$12,778 

$2.5-8 
$690 

$3,240 

$8,7- 

$564 

$10,524 

$1,888 
$400 

$2,156 

$7,495 

$7,608 

$4,593 

$3,579 

$8,115 

$6,932 

$3,043 

$3,085 

$1,874 
$437 

$9,933 

$5,593 

$7,030 

$''.101 

$1.-89 

$2,437 
$803 

$2,747 

$3,100 
$10,087 
$13,610 

$1,268 
$10,961 

$4,889 

$4,353 
$13,145 

$6.-34 

$7,256 

$1.-61 

$8,200 
$18,555 

$1,141 

$1,479 

$2,043 

$8,143 

$5,255 

$4,917 

$6,664 

$1,014 


STATE  TOTALS                                                $-03,391 
100  L'ndcrserved  Coonties  and  Colonias  $53,350 

EZECREAP  Resei^e  $38.-57 

General  Reserve  $146,500 

Self-Help  $125.000 


$281,356 
$21,340 
$15,503 
$81,280 
$70.000 
$469,479 


LOW-IN'COME 

ALLOCATION 

60  PERCENT 

'-"■'■$1  f,2(M"""'  "■ 

$2,325 

$6,129 

$8,770 
$19,168 

$3,867 

$1,036 

$4,861 

$13,166 

$845 

$15,786 

$2,832 
$600 

$3,233 
$11,243 
$11,412 

$6,889 

$5,368 
$12,173 
$10,397 

$4,565 

K628 

$2,811 

$655 

$14,899 

$8,390 
$10,545 
$10,651 

$2,684 

$3,656 

$1,205 

$4,121 

$4,649 
$15,131 
$20,414 

$1,902 
$16,441 

$7,333 

$6,530 
$19,717 
$10,102 
$10,884 

$2,642 
$12,299 
$27,832 

$1,712 

$2,219 

$3,064 
$12,215 

$7,883 

$7,375 

$9,996 

$1,522 


$422,035 
$32,010 
$23,254 
$65J20 
$55,000 


$597,519 
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RURAL  HOUSING  SERVICE 

FISCAL  YEAR  2001 

ALLOCATION  IN  THOUSANDS 

SECTION  502  GUARANTEED  LOANS  (NONSUBSIDIZED) 


STATE  BASIC  FORMULA 

TOTAL  FY  2001 

STATES 

FACTOR 

.-VLLOCATION 

ALABAMA 

0.0253847 

$54,235 

ALASKA 

0.0061561 

$13,153 

ARIZONA 

0.0155290 

$33,178 

ARKANSAS 

0.0213661 

$45,649 

CALIFORNL\ 

0.0524861 

$112,136 

COLORADO 

0.0100701 

$21,515 

DELAWARE 

0.0024043 

$5,137 

MARYLAND 

0.0104750 

$22,380 

FLORIDA 

■      0.0308357 

S65.881 

VIRGIN  ISLANDS 

0.0027236 

$5,819 

GEORGIA 

0.0385293 

$82,318 

HAWAII 

0.0083323 

$17,802 

W  PAC  ISLANDS 

N/A 

$1,000 

IDAHO 

0.0077774 

$16,616 

ILLINOIS 

0.0256395 

$54,779 

INDL^iNA 

0.0236023 

$50,425 

IOWA 

0.0151422 

$32,351 

KANSAS 

0.0123032 

$26,286 

KENTUCKY 

0.0286790 

$61,273 

LOUISL^NA 

0.0256223 

$54,742 

MAINE 

0.0113916 

$24,338 

MASSACHUSETTS 

0.0117468 

$25,097 

CONNECTICUT 

0.0O65708 

$14,039 

RHODE  ISLAND 

00017216 

$3,678 

MICHIGAN 

0.0337181 

$72,039 

MINNESOTA 

0.0184738 

$39,469 

MISSISSIPPI 

0.0259670 

$55,479 

MISSOURI 

0.0253687 

$54,200 

MONTANA 

0.0067138 

$14,344 

NEBRASKA 

0.0083216 

$17,779 

NEVADA 

0.0029735 

$6,353 

NEW  JERSEY 

0.0091825 

$19,618 

NEW  MEXICO 

0.0117200 

$25,040 

NEW  YORK 

0.0369739 

$78,995 

NORTH  CAROLINA 

0.0471742 

$100,787 

NORTH  DAKOTA 

0.0040847 

$8,727 

OHIO 

0.0378081 

$80,777 

OKLAHOMA 

0.0175713 

$37,541 

OREGON 

00166212 

$35,511 

PENNSYLVANIA 

0.0438367 

$93,656 

PUERTO  RICO 

0.0250931 

$53,611 

SOUTH  CAROLINA 

0.0249510 

$53,308 

SOUTH  DAKOTA 

0.0065435 

$13,980 

TENNESSEE 

00276859 

$59,151 

TEXAS 

0.0665018 

$142,080 

UTAH 

0.0039861 

$8,516 

VERMONT 

0.0057475 

$12,280 

NEW  HAMPSHIRE 

0.0075234 

$16,074 

VIRGINL\ 

0.0278404 

$59,481 

WASHINGTON 

0.0200905 

$42,923 

WEST  VIRGINL^ 

0.0172518 

$36,859 

WISCONSIN 

0.0222867 

$47,616 

WYOMING 

0  0035006 

$7,479 

STATE  TOTALS 

1  0000000 

$2,137,500 

GENERAL  RESERVE 

$704,948 

SPECIAL  OUTREACH  AREAS  RESERVE 

$302,120 

TOTAL 

$3,144,568 

81638 


Federal  Register/ Vol.  65,  No.  248 /Tuesday,  December  26.  2000 /Notices 


Federal  Register/ Vol.  65,  No.  248 /Tuesday.  December  26,  2000 /Notices 


81639 


RLTIAL  HOUSING  SERVICE 
nSCAL  YEAR  2001 

ALLOCATION  IN  THOUSANDS 
SECTION  504  RURAL  HOUSING  LOANS 


RURAL  HOUSING  SERVICE 

FISCAL  YEAR  2001  ALLOCATION  IN  THOUSANDS 

SECTION  504  RURAL  HOUSING  GRANTS 


SI  A  IE  BASIC 

TOTAL  FY  2001 

STATES 

FORMULA  FACTOR 

ALLOCATION 

ALABA.\U 

oo:wo30 

S'67 

ALASK.A 

i)aogor4 

$212 

ARIZONA 

0  0200434 

$529 

ARKANSAS 

0  0225489 

$595 

CALIFORNIA 

00531151 

$1,402 

COLORADO 

0  0085185 

$225 

DELAWARE 

N  A 

$100 

.MARYLAND 

0  0095206 

$251 

FLORIDA 

0  0295641 

$780 

VIRGIN  ISLANDS 

N  A 

$100 

GEORGIA 

0  0395858 

$1,045 

HAWAII 

OOI002r 

$264 

WPAC  ISLANDS 

N  A 

$1,000 

IDAHO 

0  00^5163 

$198 

ILLINOIS 

0  0225489 

$595 

INDIANA 

0  02204^8 

$582 

IOWA 

0  0130282 

$344 

ICANSAS 

00115250 

$304 

ICENTL'CKY 

0  0320695 

$846 

LOUISIANA 

0  0295641 

$780 

MAINE 

00100217 

$264 

VUSSACHLSETTs 

0  0<080r4 

$212 

CON-NECnCLT 

0  0040087 

$106 

RHODE  ISLAND 

N,A 

$100 

MICHIGAN 

0  0290630 

$767 

MIN-N-ESOTA 

0  0175380 

$463 

MISSISSIPPI 

0  030065 1 

$793 

MISSOURI 

0  0240521 

$635 

MONTANA 

0  0060130 

$159 

NEBRASK.A 

0  1)0^0152 

$185 

NEVADA 

N/A 

$100 

NEW  JERSEY 

0  0O70152 

$185 

NEW  ME.XICO 

0  0150326 

$397 

NEW  YORK 

0  0285619 

$754 

NORTH  CAROLINA. 

0  04 ''6031 

$1,256 

NORTH  DAKOTA^ 

0  004008'' 

$106 

OHIO 

0  0330"P 

$873 

OKLAHOMA 

0  or 5380 

$463 

OREGON 

0  0150326 

$397 

PENNSYLVANIA 

0  0370803 

$9-:'8 

PUERTO  RICO 

0  0340^38 

$899 

SOUTH  CAROLINA 

0  0280608 

$740 

SOUTH  DAKOTA 

00060130 

$159 

TEN'NESSEE 

0  0295641 

$780 

TEXAS 

0  0^81694 

$2,566 

LTAH 

0  0040087 

$106 

VERMONT 

0  0045098 

$119 

NEW  H.A.V1PSHIRE 

00055119 

$145 

VIRGINIA 

0  0295641 

$780 

WASHINGTON 

0  0185402 

$489 

WEST  VIRGINIA 

00180391 

$476 

WISCONSIN 

0  0195423 

$516 

WYOMING 

N  A 

$100 

STATE  TOTALS  I  0000000  $27,987 
GENERAL  RESERVE  $1,500 
E.MPOWER.MENT  ZONES  AND  ENTERPRISE  COMMUNITIES  EARMA  $1,288 

100  UNDERSERVED  COL'NTIFS.COLONIAS  ^'-620 


TOT\L 


$32,395 


STATE  BASIC 

TOTAL  FY  2001 

STATES 

FORMULA  FACTOR 

ALLOCATION 

ALABAMA 

0.0280565 

$722 

ALASKA 

0.0056781 

$146 

ARIZONA 

0.0170343 

$439 

ARKANSAS 

0.0223784 

$576 

CAMFORNL\ 

0.0480968 

$1,238 

COLORADO 

0.0083501 

$215 

DELAWARE 

N/A 

$100 

MARYLAND 

0.0100202 

$258 

FLORIDA 

0.0340685 

$878 

VIRGIN  ISLANDS 

N/A 

$100 

GEORGIA 

0.0367406 

$946 

HAWAH 

0.0076821 

$198 

W  PAC  ISLA>JDS 

N/A 

$500 

IDAHO 

0.0073481 

$189 

nilNOIS 

0.0263864 

$680 

INDIANA 

0.0243824 

$628 

IOWA 

00163662 

$422 

KANSAS 

0.0133602 

$344 

KENTUCKY 

0.0297265 

$766 

LOUISIANA 

0.0260524 

$671 

MAINE 

0.0103542 

$267 

MASSACHUSETTS 

0.0096861 

$250 

CONNECTICUT 

0.0053441 

$138 

RHODE  ISLAND 

N/A 

$100 

MICHIGAN 

0.0317305 

$817 

MINNESOTA 

0.0197063 

$508 

MISSISSIPPI 

0.0270545 

$697 

MISSOURI 

0.0257184 

$662 

MONTANA 

0.0060121 

$155 

NEBRASKA 

0.0086841 

$224 

NEVADA 

N/A 

$100 

NEW  JERSEY 

00083501 

$215 

NEW  MEXICO 

0.0123582 

$318 

NEW  YORK 

0.0323985 

$835 

NORTH  CAROLINA 

0.0470948 

$1,213 

NORTH  DAKOTA 

0.0046761 

$120 

OHIO 

0.0360726 

$929 

OKLAHOMA 

0.0183703                                           « 

$473 

OREGON 

0.0156983 

$404 

PENNSYLVANIA 

0.0437547 

$1,126 

PUERTO  RICO 

0.0263865 

$680 

SOUTH  CAROLINA 

0.0260524 

$671 

SOUTH  DAKOTA 

0.0063461 

$164 

TENNESSEE 

0.0293925 

$757 

TEXAS 

0.0714772 

$1,841 

UTAH 

N/A 

$100 

VERMONT 

0.0046761 

$120 

NEW  HAMPSHIRE 

0.0060121 

$155 

VIRGINU 

0.0283905 

$731 

WASHINGTON 

0.0183703 

$473 

WESTVIRGDflA 

0.0180363 

$465 

WISCONSIN 

0.0223783 

$576 

WYOMING 

N/A 

$100 

STATE  TOTALS 

0.9823100 

$26,400 

GENERAL  RESERVE 

$1,500 

EMPOWERMENT  ZONES  AND  ENTERPRISE  COMMUNTTIES  EARMAR 

$600 

100  UNDERSERVED  COUNIlbS/COLONL\S 

$1,500 

$30,000 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Mousing  Service 

Notice  of  Funding  Availability  (NOFA) 
for  section  502  Demonstration 
Program  to  Provide  Single  Family 
Housing  (SFH)  Loans  and  Grants  In 
Nortti  Carolina  to  Elderly  Families  Who 
Lost  Ttieir  Housing  as  a  Result  of  a 
Major  Disaster 

agency:  Rural  Housing  Service  (RHS), 

USDA. 

ACTION:  Notice. 


summary:  This  NOFA  announces  a 
Demonstration  Program  to  provide 
section  502  loans  and  grants  in  North 
Carolina  for  very-low  and  low-income 
elderly  families  who  lost  their  housing 
as  a  result  of  a  ma|or  disaster 
DATES:  Applications  may  be  submitted 
at  any  time  until  funds  are  exhausted. 
Funding  is  limited,  and  loan  and  grants 
will  be  obligated  on  a  first  come,  first 
served  basis  from  the  date  of  receipt  of 
a  full  application. 

ADDRESSES:  Applicants  wishing  to  apply 
for  assistance  must  contact  their  local 
Rural  Development  office  in  North 
Carolina  for  an  application  package 
Rural  Development  offices  are  listed  in 
the  government  section  of  phone  books 
under  "United  States  Department  of 
Agriculture  (USDA),  Rural 
Development."  Applicants  may  also 
contact  the  State  office  serving  North 
Carolina  at  the  following  address: 
USDA.  Rural  Development.  4405  Bland 
Road.  Suite  260,  Raleigh,  NC  27609. 
phone  (919)  873-2060.  TDD  (919)  873- 
2003  (these  are  not  toll-free  numbers). 
FOR  FURTHER  INF0RMATK5N  CONTACT:  For 
general  information,  applicants  should 
contact  their  local  or  State  Rural 
Development  Office  in  North  Carolina. 
Interested  parties  may  also  contact 
David  1.  V'illano.  Deputy  Administrator. 
Single  Family  Housing.  Rural  Housing 
Service,  United  States  Department  of 
Agriculture.  Stop  0780.  1400 
Independence  Avenue,  SVV. 
Washington.  DC,  20250-0780.  telephone 
(202)  720-5177  (voice)  (this  is  not  a  toll 
free  number)  or  (800)  877-8339  (TDD- 
Federal  Information  Relay  Service) 
SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

The  Single  Family  Housing  program 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  Number 
10.410.  Verv  Low  to  Moderate  Income 
Housing  Loans. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  notice 


have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  control 
number  0575-0172  in  accordance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Discussion  of  Notice 

I.  Authority  and  Distribution 
Methodology 

A.  Authority 

Section  502  of  the  Housing  Act  of 
1949  (42  U.S.C.  1471,  et  seq.)  provides 
the  Rural  Housing  Service  (RHS)  with 
the  authority  to  make  loans  to  very-low 
and  low  income  persons  and  families 
who  currently  do  not  own  adequate 
housing  and  cannot  obtain  other  credit 
for  modest  housing  in  rural  areas.  The 
Demonstration  Program  described  in 
this  NOFA  was  authorized  by  the 
Agriculture.  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act.  2001, 
Public  Law  106-387  (October  28.  2000). 
Under  this  Demonstration  Program, 
loans  and  grants  may  be  made  under 
section  502  of  the  Housing  Act  of  1949 
in  North  Carolina  to  elderly  families 
whose  housing  was  destroyed  by  a 
major  disaster  as  so  declared  by  the 
President  pursuant  to  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  The  applicant  must  (1) 
not  have  had  insurance  that  covered 
such  as  loss  and  (2)  be  unable  to  repay 
a  section  502  loan  (without  a  section 
502  grant).  Funds  may  only  be  used  for 
the  purchase  of  a  new  modular  home 
and  an  adequate  building  site,  or  a  new 
modular  home  if  the  applicant  already 
owns  an  adequate  building  site. 

B  Availability  of  Section  502  Funds  for 
This  Demonstration  Program 

A  combination  loan  and  grant  will  be 
available  for  eligible  persons  under  this 
NOFA;  however,  funding  is  limited.  A 
maximum  of  $5,000,000  in  section  502 
grant  funds  is  available.  Section  502 
loan  funds,  with  a  budget  authority 
level  of  $400,000.  were  made  available 
under  the  aforementioned 
appropriations  act.  Funds  under  this 
NOFA  are  not  subject  to  the  provisions 
of  7  CFR  1940.565  and  will  be  held  in 
a  National  reserve. 

I.  Detennining  the  Amount  of  a  Loan 
and  Grant 

Loan  and  grant  combinations  are 
available.  Eligible  applicants  are 
expected  to  pay  20%  of  their  adjusted 
income  (as  described  in  7  CFR  part 
3550)  toward  a  subsidized  mortgage 
pavment  (principal  and  interest),  real 
estate  taxes,  and  insurance  (PITI).  After 


subtracting  the  monthly  escrow  for  taxes 
and  insurance,  RHS  will  determine  the 
maximum  subsidized  section  502  loan 
that  the  applicant  can  repay.  The 
calculated  loan  amount  will  be 
deducted  from  the  actual  cost  of  the 
housing  or  market  value,  whichever  is 
less.  The  remaining  amount  will  be 
covered  by  a  subsidized  section  502 
grant. 

For  example,  an  applicant  desires  to 
purchase  a  new  modular  home  for 
$72,000.  Her  adjusted  income  is  $700 
per  month.  Armual  real  estates  taxes 
(based  upon  an  "as  completed" 
valuation)  are  estimated  to  be  $400.  and 
homeowners  insurance  is  estimated  to 
be  $200.  Twenty  percent  of  her  adjusted 
income  is  $140  per  month  ($700  times 
20%).  From  that  amount,  $50  per  month 
is  deducted  for  taxes  and  insurance 
($400  taxes  plus  $200  insurance  divided 
by  12  equals  $50  per  month).  In 
summary,  the  applicant  can  pay  $90  per 
month  towards  a  subsidized  mortgage 
payment  ($140  minus  $50  for  taxes  and 
insurance  equals  $90).  Based  upon  a  $90 
per  month  payment,  the  applicant 
would  be  eligible  to  receive  a  $30,000 
section  502  subsidized  loan.  Since  the 
cost  of  the  house  is  $72,000,  RHS  will 
provide  a  $30,000  subsidized  loan  and 
$42,000  grant  ($72,000  cost  minus 
$30,000  loan  equals  $42,000). 

m.  Impact  of  Other  Affordable  Housing 
Products 

If  the  applicant  is  to  receive  any  other 
affordable  housing  product  or  assistance 
(a  forgivable  loan  or  grant  from  another 
source,  additional  FEMA  assistance, 
etc.)  in  conjunction  with  funds  from 
RHS,  the  RHS  loan  or  grant  will  be 
reduced  correspondingly.  An  outside 
grant  will  reduce  the  RHS  grant;  and  an 
outside  loan  (requiring  payments)  will 
reduce  the  RHS  loan  on  a  dollar  for 
dollar  basis.  For  example,  if  the 
applicant  is  to  receive  a  $5,000  grant 
from  another  source,  it  will  reduce  the 
amount  of  the  RHS  grant  by  $5,000. 
Similarly,  a  forgivable  loan  of  $7,500 
(one  requiring  no  payments  until  the 
property  is  sold  or  title  transferred)  will 
also  reduce  the  grant  amount  by  $7,500. 
An  affordable  housing  loan  (which 
requires  mon.thly  payments)  from 
another  source  of  $2,000,  will  reduce 
the  RHS  loan  amount  by  $2,000.  RHS 
funding  is  extremely  limited,  and  the 
Agency  must  ensure  that  funds  are  used 
prudently  and  to  the  maximum  extent 
possible  so  that  as  many  elderly  families 
can  be  assisted  as  possible. 

IV.  Grants 

Under  the  terms  of  the  grant,  the  grant 
recipient  is  required  to  personally 
occupy  the  housing  acquired  with  grant 
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funds  for  10  years.  If  the  grantee  fails  to 
personally  occupy  the  housing  for  this 
term,  then  some  or  all  of  the  grant  must 
be  repaid  to  the  Agency,  as  discussed 
below.  There  is  no  penalty  if  the  grantee 
stops  personally  occupying  the  property 
after  the  tenth  anniversary  of  the  grant. 
Repayment  of  the  penalty  for  failing  to 
personally  occupy  the  housing  will  be 
secured  by  the  standard  Agency  form 
deed  of  trust  for  North  Carolina  and  the 
applicant  will  be  required  to  sign  an 
Agency  grant  agreement. 

V.  Grant  Default  and  Penalties  for 
Default 

The  following  events  shall  be 
considered  a  default  under  the  grant: 

A.  The  property  is  sold  or  title 
transferred; 

B.  The  grantee  fails  to  honor  any  of 
the  terms  of  the  grant  agreement,  or  any 
of  the  terms  of  the  Promissory  Note, 
Mortgage  or  Deed  of  Trust  securing  an 
Agency  loan  which  enabled  the  grantee 
to  purchase  the  security  property; 

C.  The  grantee  falsely  certifies,  or  fails 
to  certify  that  the  grantee  occupies  or 
will  occupy  the  security  property; 

D.  The  property  is  no  longer 
personally  occupied  by  the  grantee, 
including  by  death  of  the  grantee;  or 

E.  The  grantee,  or  someone  acting  on 
the  grantee's  behalf,  provided  false  or 
inaccurate  information  to  obtain  the 
grant. 

For  the  first  full  five  years  fi-om 
closing,  should  a  default  occtir,  the 
penalty  for  default  will  be  100%  of  the 
grant  amount.  On  the  sixth  anniversary, 
the  penalty  for  default  will  be  reduced 
by  20%,  and  the  penalty  will  be  reduced 
by  an  additional  20%  on  each 
succeeding  anniversary  date  so  that 
there  will  be  no  penalty  for  default  after 
the  tenth  anniversary  of  the  grant.  In  the 
case  of  death  of  the  grantee  at  any  time 
during  the  10-year  period,  the  penalty 
under  the  grant  shaJl  apply  to  anyone 
holding  a  remainder  interest  in  the 
property,  or  by  the  heirs  of  the  estate 
and  the  penalty  amount  will  be 
promptly  paid  to  the  Agency.  The 
Agency  will  charge  interest  on  such 
penalty  amount  at  the  United  States 
Treasury's  current  value  of  funds  rate  in 
effect  at  the  time  of  default.  The 
following  example  represents  the 
potential  penalties  resulting  from  a 
default  on  a  section  502  grant  that  was 
closed  June  15,  2001: 

Date  of  Default:  Penalty  for  default 

June  15,  2001:  100% 

June  15,  2002:  100% 

June  15,  2003:  100% 

June  15,  2004:  100% 

June  15,  2005:  100% 

June  15,  2006:  100% 

June  15,  2007:  80% 


June  15,  2008:  60% 
June  15.  2009:  40% 
June  15,  2010:  20% 
June  15,  2011:0 

Under  this  example,  if  the  property  is 
sold  or  title  transferred  fi-om  June  15, 
2001  up  to  and  including  June  15,  2006, 
the  penalty  would  be  100%  of  the  grant 
amount.  For  a  default  that  would  occur 
on  July  1,  2006,  the  penalty  would  be 
100%  of  the  grant  amoimt.  For  a  default 
that  would  occur  on  June  16,  2007,  the 
penalty  would  be  80%  of  the  grant 
amount. 

Should  a  default  occur  (with  the 
exception  of  false  or  inaccurate 
information),  the  Agency  may  amortize 
repayment  over  a  period  of  time  with 
interest  when  it  is  in  the  best  financial 
interest  of  the  Government  and  is 
consistent  with  the  objectives  of  the 
Demonstration  Program. 

VI.  Submitting  Loan  and  Grant 
Requests 

All  applications  must  be  filed  with 
the  appropriate  Rural  Development 
office  and  must  meet  the  applicable 
requirements  of  7  CFR  part  3550  and 
this  NOFA.  Incomplete  applications 
will  be  returned  to  the  applicant. 
Applicants  must  provide  documentation 
to  support  their  loan  and  grant  in 
accordance  with  7  CFR  part  3550  and 
this  NOFA, 

Vn.  Funding  and  Approval  of 
Applications 

As  mentioned,  funding  for  this 
program  is  limited.  Therefore,  it  is 
imperative  that  customers  submit 
applications  and  related  supporting 
documents  in  a  timely  manner. 
Submission  of  an  application  neither 
reserves  funds  nor  ensures  funding. 
Loan  and  grant  requests  will  be 
obligated  in  the  order  in  which  a  full 
application  is  received  by  Rural 
Development  until  funds  are  exhausted. 
A  full  application  includes  a  valid  sales 
contract  for  the  purchase  of  a  modular 
home,  an  adequate  building  site  (or 
evidence  of  ownership,  if  the  site  is 
already  owned),  and  a  loan  and  grant 
request  which  can  be  approved  in 
accordance  with  7  CFR  part  3550  and 
this  NOFA. 

Vni.  Applicability  of  Current 
Regulations 

All  loan  and  grant  requests  for  this 
Demonstration  Program  are  subject  to 
the  provisions  of  this  NOFA.  Grants  are 
also  subject  to  7  CFR  part  3015.  In 
addition,  loan  and  grant  requests  are 
subject  to  the  requirements  of  7  CFR 
part  3550.  with  the  following 
modifications: 


A.  Loan  Purposes 

Section  3550.52  does  not  apply  except 
for  paragraphs  (d)  and  (e).  Funds  may 
only  be  used  to  purchase  a  new  modular 
home  and  an  adequate  building  site  (if 
the  applicant  does  not  already  own  an 
adequate  building  site),  and  related 
eligible  costs  outlined  in  paragraph  (d) 
such  as  site  preparation,  special  features 
to  accommodate  the  needs  of  persons 
with  disabilities,  title  and  closing  costs, 
etc. 

B.  Eligibility  Requirements 

Section  3550.53  applies,  with  the 
exception  of  paragraph  (d). 
In  addition,  the  applicant  must: 

(1)  be  an  elderly  family  as  defined  in 
section  3550.10;  and 

(2)  have  owned  or  rented  housing 
(which  was  their  primary  residence) 
that  was  destroyed  by  a  major  disaster 
declared  bv  the  President  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act:  and 

(3)  have  sufficient  income  to  pay 
living  expenses,  current  debts,  real 
estate  taxes  (based  upon  an  as- 
completed  valuation),  homeowners 
insurance,  utilities,  and  required 
maintenance  on  the  house;  and 

(a)  did  not  have  homeowner's 
insurance  or  other  insurance  to  cover 
such  loss;  or 

(b)  cannot  repay  a  section  502  loan 
without  the  benefit  of  a  section  502 
grant  as  described  in  this  NOFA. 

C.  Applications 

Section  3550.55  applies,  with  the 
exception  of  paragraph  (c). 

D.  Site  Requirements 

Section  3550.56  applies,  except  for 
paragraph  (a).  In  addition,  a  loan  or 
grant  may  only  be  made  in  a  rural  area 
designated  by  RHS. 

E.  Dwelling  Requirements 

Section  3550.57  applies,  with  the 
exception  of  paragraph  (c).  Only  new 
modular  homes  are  eligible  under  this 
Demonstration  Program.  In  North 
Carolina,  a  modular  home  is  defined  as 
a  manufactured  building  designed  to  be 
used  as  a  one  family  unit  which  has 
been  constructed  and  labeled  indicating 
compliance  with  the  North  Carolina 
State  Uniform  Residential  Building 
Code.  Volume  VII  (available  in  most 
public  libraries  or  through  North 
Carolina  Building  Inspectors).  The  unit 
must  have  a  North  Carolina  validation 
stamp.  In  addition,  unless  the  applicant 
requests  a  waiver  for  individual  needs, 
the  modular  luiit  must  have  the 
following  design  features  at  a  minimum: 

(1)  grab  bars,  or  blocking  for  them,  in 
the  tub  and  shower; 
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(2)  toilet  centered  a  minimum  of  18 
inches  from  side  wall  with  grab  bars  or 
blocking: 

(3)  minimum  30  ><  48  inch  area  of 
approach  in  front  of  all  fixtures; 

(4)  minimum  29  inch  clearance  below 
lavatorv  counter  with  insulated  piping 
(a  removable  cabinet  front  may  be  used); 

(5)  minimum  32  inch  clearance  for  all 
door  openings; 

(6)  minimum  18  inch  space  at  latch 
side  of  all  doors; 

(7)  "view"  windows  at  a  maximum  36 
inch  sill  height: 

(8)  electrical  receptacles  at  15  to  18 
inches  of  height: 

(9)  flush  thresholds  (maximum  of  '  i- 
inch  rise): 

(10)  minimum  42  inch  accessible 
route  throughout; 

(11)  lights  switches  and  thermostat  at 
48  inch  maximum  height: 

(12)  high  contrast,  glare  free  floor 
surfaces  and  trim; 

(13)  minimum  of  one  entry*  ramped 
with  accessible  route  to  parking  and 
mailbox,  or  property  designed  to 
accommodate  such  needs  at  a  later  time: 

(14)  kitchen  cabinets  with  removable 
panel  under  sink,  pipes  insulated,  and 
removable  fronts  for  work  space: 

(15)  lever  handles  for  sink,  lavatory, 
and  door  knobs;  and 

(16)  if  the  house  does  not  have  an 
attached  garage,  a  minimum  8x8  foot 
accessible,  attached  storage  space. 

F  Ox^-nership  Requirements 

Section  3550.58  applies  with  the 
exception  of  paragraphs  (b),  (c).  (d).  and 
(e).  At  the  time  of  closing,  the  applicant 
must  have  fee-simple  ownership. 

G.  Escrow  Account 

Section  3550.60  applies.  Escrow 
accounts  are  required  regardless  of  the 
loan  and  grant  amounts 

H  Insurance 

Section  3550.61  applies;  however,  the 
loss  payable  clause  must  cover  the 
combined  amount  of  all  loans  needed  to 
obtain  the  housing  plus  the  section  502 
grant.  Flood  insurance,  where 
applicable,  is  required  regardless  of  the 
loan  or  grant  amount 

/.  Appraisals 

Section  3550.62  applies.  .*i.ppraisals 
are  required  regardless  of  the  loan  and 
grant  amounts.  The  combined  section 
502  loan  and  grant,  plus  any  prior  liens, 
mav  not  exceed  the  appraised  value. 

I  Maximum  Loan  Amount 

Section  3550.63  applies,  with  the 
exception  of  paragraph  (b)(3).  The 
Housing  and  Urban  Development  (HUD) 
203(b)  limits  in  effect  as  of  September 
30,  1998,  apply. 


K  Payment  Subsidy 

Section  3550.68  applies,  with  the 
exception  of  paragraph  (c).  Eligible 
applicants  will  receive  interest  credit. 

L.  Deferred  Mortgage  Payments 
Section  3550.69  is  not  applicable. 

.\/  Recapture 

Section  3550.162  applies:  however, 
the  section  502  grant  shall  be 
considered  original  equity.  If  the  loan  is 
repaid  within  its  10th  year  anniversary, 
or  a  penalty  is  imposed  for  a  default  on 
the  grant,  the  balance  due  on  the  502 
grant  shall  be  considered  to  be  part  of 
the  outstanding  balance  on  the  502  loan 
for  recapture  purposes. 

N.  Other 

Sections  3550.71,  3550.73,  3550.74, 
and  3550.101  through  3550.150  are  not 
applicable. 

VI.  Exception  Authority 

The  Administrator,  or  Deputy 
Administrator,  Single  Family  Housing, 
reserves  the  right  to  make  an  exception 
to  any  requirement  or  provision  of  this 
NOFA  or  address  any  omission  that  is 
consistent  with  the  applicable  statute 
upon  the  request  of  the  State  Director 
for  North  Carolina  if  he  or  she 
determines  that  application  of  the 
requirement  or  provision,  or  failure  to 
take  action  in  the  case  of  an  omission, 
would  adversely  affect  the 
Government's  financial  interests. 

Dated  December  15.  2000. 
lames  C.  Kearney. 

Adnuniatrator,  Rural  Housing  Service 

(FR  Dor.  00-32620  Filed  12-22-00;  8;45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funding  Availability  (NOFA) 
for  the  Section  515  Rural  Rental 
Housing  Program  for  Fiscal  Year  2001 

agency:  Rural  Housing  Service  (RHS). 

USDA. 

action:  Notice. 

SUMMARY:  This  NOFA  announces  the 
timeframe  to  submit  applications  for 
section  515  Rural  Rental  Housing  (RRH) 
loan  funds  and  section  521  Rental 
Assistance  (RA)  for  new  construction, 
including  applications  for  the  nonprofit 
set-aside  for  eligible  nonprofit  entities, 
the  set-aside  for  the  most  Underserved 
Counties  and  Colonias  (Cranston- 
Gonzalez  National  Affordable  Housing 
Act),  and  the  set-aside  for 
Empowerment  Zones  and  Enterprise 


Communities  (EZ/ECs)  and  Rural 
Economic  Area  Partnership  (REAP) 
communities.  This  document  describes 
the  methodology  that  will  be  used  to 
distribute  funds,  the  application 
process,  submission  requirements,  and 
areas  of  special  emphasis  or 
consideration. 

DATES:  The  closing  deadline  for  receipt 
of  all  applications,  including  those  for 
the  set-asides,  in  response  to  this  NOFA 
is  5  p.m.,  local  time  for  each  Riu-al 
Development  State  office  on  March  26, 
2001.  The  application  closing  deadline 
is  firm  as  to  date  and  hour.  RHS  will  not 
consider  any  application  that  is  received 
after  the  closing  deadline.  Applicants 
intending  to  mail  applications  must 
provide  sufficient  time  to  permit 
delivery  on  or  before  the  closing 
deadline  date  and  time.  Acceptance  by 
a  post  office  or  private  mailer  does  not 
constitute  delivery.  Facsimile  (FAX)  and 
postage  due  applications  will  not  be 
accepted. 

ADDRESSES:  Applicants  wishing  to  apply 
for  assistance  must  contact  the  Rural 
Development  State  office  serving  the 
place  in  which  they  desire  to  submit  an 
application  for  riiral  rental  housing  to 
receive  further  information  and  copies 
of  the  application  package.  Rural 
Development  will  date  and  time  stamp 
incoming  applications  to  evidence 
timely  receipt,  and.  upon  request,  will 
provide  the  applicant  with  a  wrritten 
acknowledgment  of  receipt.  A  listing  of 
Rural  Development  State  offices,  their 
addresses,  telephone  numbers,  and 
person  to  contact  follows: 

Note:  Telephone  numbers  listed  are  not 
toll-free. 

Alabama  State  Office.  Suite  601. 
Sterling  Centre,  4121  Carmichael 
Road.  Montgomery.  AL  36106-3683. 
(334)  279-3455.  TDD  (334)  279-3495, 
James  B.  Harris 

Alaska  State  Office.  800  West  Evergrefen, 
Suite  201.  Palmer,  AK  99645,  (907) 
761-7734,  TDD  (907)  761-8905. 
Miguel  Correa 

Arizona  State  Office.  Phoenix  Corporate 
Center.  3003  N.  Central  Ave..  Suite 
900,  Phoenix,  AZ  85012-2906,  (602) 
280-8765,  TDD  (602)  280-8706, 
Johnna  Vargas 

Arkansas  State  Office,  700  W.  Capitol 
Ave.,  Rm.  3416,  Little  Rock,  AR 
72201-3225.  (501)  301-3250.  TDD 
(501) 301-3279.  Cathy  Jones 

California  State  Office.  430  G  Street. 
Agency  4169.  Davis.  CA  95616-4169, 
(530)  792-5819  or,  (530)  792-5830. 
TDD  (530)  792-5848.  Millie 
Manzanedo  or,  Jeff  Deiss 

Colorado  State  Office.  655  Parfet  Street, 
Room  ElOO,  Lakewood.  CO  80215. 
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(303)  236-2801  (ext.  122),  TDD  (303) 
236-1590,  "Sam"  Mitchell 

Connecticut — Served  by  Massachusetts 
State  Office 

Delaware  and  Maryland  State  Office, 
5201  South  Dupont  Highway,  PO  Box 
400,  Camden,  DE  19934-9998,  (302) 
697-4353,  TDD  (302)  697-4303,  Pat 
Baker 

Florida  &  Virgin  Islands  State  Office, 
4440  N.W.  25th  Place,  Gainesville,  PL 
32614-7010,  (352)  338-3465,  TDD 
(352)  338-3499.  Joseph  P.  Fritz 

Georgia  State  Office,  Stephens  Federal 
Building,  355  E.  Hancock  Avenue, 
Athens,  GA  30601-2768.  (706)  546- 
2164,  TDD  (706)  546-2034,  Wayne 
Rogers 

Guam — Served  by  Hawaii  State  Office 

Hawaii,  Guam,  &  Western  Pacific 
Territories  State  Office,  Room  311, 
Federal  Building,  154  Waianuenue 
Avenue,  Hilo,  HI  96720.  (808)  933- 
8316,  TDD  (808)  933-8321,  Abraham 
Kubo 

Idaho  State  Office.  Suite  Al.  9173  West 
Barnes  Dr.,  Boise.  ID  83709,  (208) 
378-5630,  TDD  (208)  378-5644, 
LaDonn  McElligott 

Illinois  State  Office,  Illini  Plaza,  Suite 
103, 1817  South  Neil  Street, 
Champaign,  IL  61820,  (217)  398-5412 
(ext.  256),  TDD  (217)  398-5396,  Barry 
L.  Ramsey 

Indiana  State  Office,  5975  Lakeside 
Boulevard,  Indianapolis,  IN  46278, 
(317)  290-3100  (ext.  423),  TDD  (317) 
290-3343,  John  Young 

Iowa  State  Office,  873  Federal  Building, 
210  Walnut  Street.  Des  Moines.  lA 
50309,  (515)  284-4493,  TDD  (515) 
284-4858,  Bruce  McGuire 

Kansas  State  Office,  1200  SW  Executive 
Drive,  PO  Box  4653,  Topeka,  KS 
66604.  (785)  271-2718.  TDD  (785) 
271-2767,  Gary  Schumaker 

Kentucky  State  Office,  771  Corporate 
Drive,  Suite  200,  Lexington,  KY 
40503.  (859)  224-7325.  TDD  (859) 
224-7422.  Paul  Higgins 

Louisiana  State  Office.  3727 
Govenunent  Street,  Alexandria,  LA 
71302,  (318)  473-7962,  TDD  (318) 
473-7655,  Yvonne  R.  Emerson 

Maine  State  Office,  967  Illinois  Ave., 
Suite  4,  PO  Box  405,  Bangor,  ME 
04402-0405,  (207)  990-9110,  TDD 
(207)  942-7331,  Dale  D.  Hobnes 

Maryland — Served  by  Delaware  State 
Office 

Massachusetts,  Connecticut,  &  Rhode 
Island  State  Office,  451  West  Street, 
Amherst,  MA  01002,  (413)  253-4333, 
TDD  (413)  253-7068,  Donald  Colbum 

Michigan  State  Office,  3001  CooUdge 
Road,  Suite  200,  East  Lansing,  MI 


48823,  (517)  324-5192,  TDD  (517) 
337-6795,  Philip  Wolak 
Minnesota  State  Office.  410  AgriBank 
Building,  375  Jackson  Street,  St.  Paul. 
MN  55101-1853,  (651)  602-7820. 
TDD  (651)  602-3799,  Jackie 
Goodnough 
Mississippi  State  Office,  Federal 
Building,  Suite  831,  100  W.  Capitol 
Street,  Jackson,  MS  39269,  (601)  965- 
4325,  TDD  (601)  965-5850,  Damella 
Smith-Miuxay 
Missoiui  State  Office,  601  Business 
Loop  70  West,  Parkade  Center,  Suite 
235,  Coliunbia,  MO  65203,  (573)  876- 
0990,  TDD  (573)  876-9301,  Gary 
Frisch 
Montana  State  Office.  Unit  1,  Suite  B, 
900  Technology  Blvd.,  Bozeman,  MT 
59715,  (406)  585-2515,  TDD  (406) 
585-2562,  Craig  Hildreth 
Nebraska  State  Office,  Federal  Building, 
room  152,  100  Centennial  Mall  N, 
Lincoln,  NE  68508.  (402)  437-5567, 
TDD  (402)  437-5093,  Byron  Fischer 
Nevada  State  Office,  1390  South  Curry 
Street,  Carson  City,  NV  89703-9910, 
(775)  887-1222  (ext.  13),  TDD  (775) 
885-0633,  William  L.  Brewer 
New  Hampshire  State  Office,  Concord 
Center,  Suite  218,  Box  317.  10  Ferry 
Street,  Concord,  NH  03301-5004. 
(603)  223-6046,  TDD  (603)  229-0536, 
Jim  Fowler 
New  Jersey  State  Office,  Tamsfield 
Plaza,  Suite  22,  790  Woodland  Road. 
Mt.  Holly,  NJ  08060,  (609)  265-3631, 
TDD  (609)  265-3687,  George  Hyatt,  Jr. 
New  Mexico  State  Office,  6200  Jefferson 
St..  NE,  Room  255,  Albuquerque.  NM 
87109,  (505)  761-4944,  TDD  (505) 
761-4938,  Carmen  N.  Lopez 
New  York  State  Office,  The  Galleries  of 
Syracuse,  441  S.  Salina  Street,  Suite 
357,  Syracuse,  NY  13202,  (315)  477- 
6419,  TDD  (315)  477-6447,  George  N. 
Von  Pless 
North  Carolina  State  Office,  4405  Bland 
Road,  Suite  260,  Raleigh,  NC  27609, 
(919)  873-2062,  TDD  (919)  873-2003. 
Eileen  Nowlin 
North  Dakota  State  Office,  Federal 
Building,  Room  208.  220  East  Rosser, 
PO  Box  1737,  Bismarck,  ND  58502, 
(701)  530-2049,  TDD  (701)  530-2113, 
Kathy  Lake 
Ohio  State  Office,  Federal  Building, 
Room  507,  200  North  High  Street, 
Columbus.  OH  43215-2477,  (614) 
469-5165,  TDD  (614)  469-5757. 
Gerald  Amott 
Oklahoma  State  Office.  100  USDA.  Suite 
108,  Stillwater,  OK  74074-2654.  (405) 
742-1070,  TDD  (405)  742-1007.  Phil 
Reimers 
Oregon  State  Office,  101  SW  Main,  Suite 
1410,  Portland,  OR  97204-3222.  (503) 
414-3325.  TDD  (503)414-3387.  Joyce 
Hein 


Peimsylvania  State  Office,  One  Credit 
Union  Place,  Suite  330,  Harrisburg, 
PA  17110-2996,  (717)  237-2281,  TDD 
(717)  237-2261,  Gary  Rothrock 

Puerto  Rico  State  Office,  New  San  Juan 
Office  Bldg.,  Room  501.  159  Carlos  E. 
Chardon  Street,  Hato  Rey,  PR  00918- 
5481,  (787)  766-5095  (ext.  254).  TDD 
1-800-274-1572,  Lourdes  Colon 


-Served  by  Massachusetts 


Rhode  Island- 
State  Office 

South  Carolina  State  Office,  Strom 
Thurmond  Federal  Building,  1835 
Assembly  Street.  Room  1007. 
Columbia,  SC  29201,  (803)  253-3432, 
TDD  (803)  765-5697,  Larry  D.  Flovd 

South  Dakota  State  Office.  Federal 
Building,  Room  210,  200  Fourth 
Street,  SW,  Huron.  SD  57350,  (605) 
352-1132,  TDD  (605)  352-1147. 
Dwight  WuUweber 

Tennessee  State  Office,  Suite  300.  3322 
West  End  Avenue, 

Nashvile,  TN  37203-1084.  (615)  783- 
1300.  TDD  (615)  783-1397,  G.  Benson 
Lasater 

Texas  State  Office,  Federal  Building, 
Suite  102,  101  South  Main.  Temple. 
TX  76501.  (254)  742-9755,  TDD  (254) 
742-9712,  Eugene  G.  Pavlat 

Utah  State  Office,  Wallace  F.  Bennett 
Federal  Building,  125  S.  State  Street, 
Room  4311,  Salt  Lake  City.  UT 
84147-0350,  (801)  524-4324.  TDD 
(801)  524-3309,  Robert  L.  Milianta 

Vermont  State  Office,  City  Center,  3rd 
Floor,  89  Main  Street.  Montpelier.  VT 
05602,  (802)  828-6028,  TDD  (802) 
223-6365,  Sandra  Mercier 

Virgin  Islands — Served  bv  Florida  State 
Office 

Virginia  State  Office,  Culpeper  Building, 
Suite  238,  1606  Santa  Rosa  Road. 
Richmond,  VA  23229,  (804)  287- 
1582.  TDD  (804)  287-1753.  Carhon 
Jarratt 

Washington  State  Office,  Suite  B.  1835 
Black  Lake  Boulevard,  SW.  Olvmpia, 
WA  98512-5715.  (360)  704-7707, 
TDD  (360)  704-7760.  Deborah  Davis 

Western  Pacific  Territories — Served  by 
Hawaii  State  Office 

West  Virginia  State  Office.  Federal 
Building.  75  High  Street.  Room  320, 
Morgantown.  WV  26505-7500.  (304) 
291-4793.  TDD  (304)  284-5941.  Sue 
Snodgrass 

Wisconsin  State  Office.  4949  Kirschling 
Court.  Stevens  Point.  WI  54481,  (715) 
345-7620  (ext.  7145),  TDD  (715)  345- 
7614,  Sherry  Engel 

Wyoming  State  Office.  100  East  B, 
Federal  Building,  Room  1005.  PO  Box 
820,  Casper,  WY  82602.  (307)  261- 
6315.  TDD  (307)  261-6333,  Charles 
Huff 
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FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  applicants  may 
contact  Linda  Annour,  Senior  Loan 
Officer,  Multi-Famdy  Housing 
Processing  Division.  Rural  Housing 
Sen-ice.  United  States  Department  of 
Agriculture.  Stop  0781.  1400 
Independence  Avenue.  S\V. 
Washington.  DC.  20250.  telephone 
(202)  720-1753  (voice)  (this  is  not  a 
toll  free  number)  or  (800)  877-8339 
(TDD-Federal  Information  Relay 
Service). 

SUPPLEMENTARY  INFORMATION: 
Programs  Affected 

The  Rural  Rental  Housing  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Number  10.415,  Rural 
Rental  Housing  Loans.  Rental 
Assistance  is  listed  in  the  Catalog  under 
Number  10.427,  Rural  Rental  Assistance 
Payments. 

Explanation  of  90-Day  NOP  A 
Application  Deadline 

The  Agency  is  using  a  90-day 
application  period  to  allow  adequate 
time  for  our  customers  to  complete  their 
applications,  including  finding  a 
suitable  site  and  preparing  the  market 
study.  In  many  cases,  the  process  of 
locating  a  site  suitable  for  multi-family 
housing  is  time-consuming.  Factors 
such  as  environmental  issues,  zoning 
issues,  and  community  support  must  be 
addressed.  In  addition,  the  market  study 
required  by  RHS  is  complex.  It  is 
difficult  to  complete  a  high  quality 
market  study  within  a  limited 
timeframe.  Because  the  quality  of  the 
site  and  market  are  two  of  the  most 
important  ingredients  for  the  long-term 
success  of  a  multi-family  development, 
a  90-dav  application  period  is  provided. 

Discussion  of  Notice 

L  Authority  and  Distribution 
Methodology 

A  Authority- 
Section  515  of  the  Housing  Act  of 
1949"(42  U.S.C.  1485)  provides  RHS 
with  the  authority  to  make  loans  to  any 
individual,  corporation,  association, 
trust,  Indian  tribe,  public  or  private 
nonprofit  organization,  consumer 
cooperative,  or  partnership  to  provide 
rental  or  cooperative  housing  and 
related  facilities  in  rural  areas  for  very- 
low,  low,  or  moderate  income  persons 
or  families,  including  elderly  persons 
and  persons  with  disabilities.  Rental 
assistance  (RA)  is  a  tenant  subsidy  for 
very-low  and  low-income  families 
residing  in  rural  rental  housing  facilities 
with  RHS  financing  and  may  be 
requested  with  applications  for  such 
facilities. 


B.  Distribution  Methodology- 

The  total  amount  available  for  FY 
2001  for  section  515  is  5114.321,087,  of 
which  $49,000,000  is  available  for  new- 
construction  as  follows; 
Section  515  new  construction  funds: 

516,980,753 
Set-aside  for  nonprofits:  510.288.998 
Set-aside  for  Underserved  Counties  and 

Colonias;  55.716.054 
Set-aside  for  EZ.  EC.  and  REAP  zones: 

514.514.195 
State  Rental  Assistance  (RA)  designated 

reserve:  $1,500,000 

C.  Section  515  New  Construction  Funds 

For  fiscal  year  2001.  the 
Administrator  has  determined  that  it 
would  not  be  practical  to  allocate  funds 
to  States  because  of  funding  limitations; 
therefore,  section  515  new  construction 
funds  will  be  distributed  to  States  based 
on  a  National  competition,  as  follows: 

1.  States  will  accept,  review,  score, 
and  rank  requests  in  accordance  with  7 
CFR  part  1944.  subpart  E.  The  scoring 
factors  are: 

(a)  The  presence  and  extent  of 
leveraged  assistance  for  the  units  that 
will  serve  RHS  income-eligible  tenants 
at  basic  rents  comparable  to  those  if 
RHS  provided  full  financing,  computed 
as  a  percentage  of  the  RHS  total 
development  cost  (TDC).  RHS  TDC 
excludes  non-RHS  eligible  costs  such  as 
a  developer's  fee.  The  required 
applicant  contribution  is  not  considered 
leveraged  assistance.  Leveraged 
assistance  includes  loans  and  grants 
from  other  sources,  contributions  from 
the  applicant  above  the  required 
contribution  indicated  by  the  Sources 
and  Uses  Comprehensive  Evaluation 
(available  from  the  Rural  Development 
State  Office)  and  tax  abatements  or  other 
savings  in  operating  costs  provided  that, 
at  the  end  of  the  abatement  period  when 
the  benefit  is  no  longer  available,  the 
basic  rents  are  comparable  to  or  lower 
than  the  basic  rents  if  RHS  provided  full 
financing.  Loan  proposals  that  include 
secondarv  funds  from  other  sources  that 
have  been  requested  but  have  not  yet 
been  committed  will  be  processed  as 
follows:  The  proposal  will  be  scored 
based  on  the  requested  funds,  provided 
(1)  the  applicant  includes  evidence  of  a 
filed  application  for  the  funds;  and  (2) 
the  funding  date  of  the  requested  funds 
will  permit  processing  of  the  loan 
request  in  the  current  funding  cycle,  or, 
if  the  applicant  does  not  receive  the 
requested  funds,  will  permit  processing 
of  the  next  highest  ranked  proposal  in 
the  current  year.  Points  will  be  awarded 
in  accordance  with  the  following  table. 
(0  to  20  points) 


Percentage  of  leveraging 


Points 


75  Of  more 

70-74  

65-69  

60-64  

55-59  

50-54  

45-^9  

40-44  

35-39  

30-34  

25-29  

20-24  

15-19  

10-14  

5-9  

0-^  


20 

19 

18 

17 

16 

15 

14 

13 

12 

11 

10 

9 

8 

7 

6 

0 


(b)  The  imits  to  be  developed  are  in 
a  colonia.  tribal  land.  EZ.  EC.  or  REAP 
community,  or  in  a  place  identified  in 
the  State  Consolidated  Plan  or  State 
Needs  Assessment  as  a  high  need 
community  for  multifamily  housing.  (20 
points) 

(c)  In  states  where  RHS  has  an  on- 
going formal  working  relationship, 
agreement,  or  Memorandum  of 
Understanding  (MOU)  with  the  State  to 
provide  State  resources  (State  funds. 
State  RA.  HOME  funds.  CDBG  hinds,  or 
Low-Income  Housing  Tax  Credits)  for 
RHS  proposals;  or  where  the  State 
provides  preference  or  points  to  RHS 
proposals  in  awarding  such  State 
resources.  20  points  will  be  provided  to 
loan  requests  that  include  such  State 
resources  in  an  amount  equal  to  at  least 
5  percent  of  the  total  development  cost. 
(National  office  initiative) 

(d)  The  loan  request  includes  donated 
land  meeting  the  provisions  of  7  CFR 
1944.215(r){4).  (5  points) 

2.  The  National  office  will  rank  all 
requests  nationwide  and  distribute 
funds  to  States  in  rank  order,  within 
funding  and  RA  limits.  If  insufficient 
funds  or  RA  remain  for  the  next  ranked 
proposal,  the  Agency  will  select  the 
next  ranked  proposal  that  falls  within 
the  remaining  levels. 

D.  Applications  That  Do  Not  Require 
New  Construction  Rental  Assistance 

(RAl 

For  fiscal  year  2001 .  limited  new 
construction  RA  is  available.  Therefore, 
the  Agency  is  inviting  applications  to 
develop  units  in  markets  that  do  not 
require  RA.  The  market  study  for  non- 
RA  proposals  must  clearly  demonstrate 
a  need  and  demand  for  the  units  by 
prospective  tenants  at  income  levels 
that  can  support  the  proposed  rents 
without  tenant  subsidies.  The  proposed 
units  must  offer  amenities  that  are 
typical  for  the  market  area  at  rents  that 
are  comparable  to  conventional  rents  in 
the  market  for  similar  units. 
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E.  Set-Asides 

Loan  requests  will  be  accepted  for  the 
following  set-asides: 

1 .  Nonprofit  Set- Aside 

An  amount  of  $10,288,998  has  been 
set  aside  for  nonprofit  applicants.  All 
loan  proposals  must  be  in  designated 
places  in  accordance  with  7  CFR  part 
1944,  subpart  E.  A  State  or  jurisdiction 
may  receive  one  proposal  from  this  set- 
aside,  which  cannot  exceed  $1  million. 
A  State  could  get  additional  funds  from 
this  set-aside  if  any  funds  remain  after 
funding  one  proposal  from  each 
participating  State.  If  there  are 
insufficient  funds  to  fund  one  loan 
request  from  each  participating  State, 
selection  will  be  made  by  point  score. 
If  there  are  any  funds  remaining,  they 
will  revert  to  the  National  office  reserve. 
Fimds  from  this  set-aside  will  be         f 
available  only  to  nonprofit  entities, 
which  may  include  a  partnership  that 
has  as  its  general  partner  a  nonprofit 
entity  or  the  nonprofit  entity's  for-profit 
subsidiary  which  will  be  receiving  low- 
income  housing  tax  credits  authorized 
under  section  42  of  the  Internal  Revenue 
Code  of  1986.  To  be  eligible  for  this  set- 
aside,  the  nonprofit  entity  must  be  an 
organization  that: 

(a)  Will  own  an  interest  in  the  project 
to  be  financed  and  will  materially 
participate  in  the  development  and  the 
operations  of  the  project; 

(b)  Is  a  private  organization  that  has 
nonprofit,  tax  exempt  status  under 
section  501(c)(3}  or  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986; 

(c)  Has  among  its  purposes  the 
planning,  development,  or  management 
of  low-income  housing  or  community 
development  projects;  and 

(d)  Is  not  afnliated  with  or  controlled 
by  a  for-profit  organization. 

2.  Underserved  Counties  and  Colonias 
Set-Aside 

An  amount  of  $5,716,054  has  been  set 
aside  for  loan  requests  to  develop  units 
in  the  100  most  needy  underserved 
counties  or  colonias  as  defined  in 
section  509(f)  of  the  Housing  Act  of 
1949. 

3.  EZ,  EC,  and  REAP  Set-Aside 

An  amoimt  of  $14,514,195  has  been 
set  aside  to  develop  units  in  EZ,  EC,  or 
REAP  communities.  Loan  requests  that 
are  eligible  for  this  set-aside  may  also  be 
eligible  for  regular  section  515  funds  as 
a  high-need  community.  The  state  must 
indicate  on  the  list  submitted  to  the 
National  office  if  the  request  is  eligible 
for  the  EZ,  EC,  and  REAP  set-aside  and 
regidar  section  515  funds.  If  requests  for 
this  set-aside  exceed  available  funds, 
selection  will  be  made  by  point  score. 


il.  Funding  Limits 

A.  Individual  loan  requests  may  not 
exceed  $1  million.  This  applies  to 
regular  section  515  funds  and  set-aside 
funds.  The  Administrator  may  make  an 
exception  to  this  limit  in  cases  where  a 
State's  average  total  development  costs 
exceed  the  National  average  by  50 
percent  or  more. 

B.  No  State  may  receive  more  than 
$2.5  million  from  regular  section  515 
funds.  Reserve  funds,  including  set- 
aside  funds,  are  not  included  in  this 
cap. 

m.  Rental  Assistance  (RA) 

New  construction  RA  will  be  held  in 
the  National  office  for  use  with  section 
515  Rural  Rental  Housing  loans.  RA 
may  be  requested  by  applicants,  except 
for  non-RA  requests  in  accordance  with 
section  I.D.  above. 

rv.  Application  Process 

All  applications  for  section  515  new 
construction  funds  must  be  filed  with 
the  appropriate  Rural  Development 
State  office  and  must  meet  the 
requirements  of  7  CFR  part  1944, 
subpart  E  and  section  V  of  this  NOFA. 
Incomplete  applications  will  not  be 
reviewed  and  will  be  returned  to  the 
applicant.  No  application  will  be 
accepted  after  5:00  p.m.,  local  time,  on 
the  application  deadline  previously 
mentioned  imless  that  date  and  time  is 
extended  by  a  Notice  published  in  the 
Federal  Register. 

V.  Application  Submission 
Requirements 

A.  Each  application  shall  include  all 
of  the  information,  materials,  forms  and 
exhibits  required  by  7  CFR  part  1944. 
subpart  E  as  well  as  comply  with  the 
provisions  of  this  NOFA.  Applicants  are 
encouraged,  but  not  required,  to  include 
a  checklist  and  to  have  their 
applications  indexed  and  tabbed  to 
facilitate  the  review  process.  The  Rural 
Development  State  office  will  base  its 
determination  of  completeness  of  the 
application  and  the  eligibility  of  each 
applicant  on  the  information  provided 
in  the  application. 

B.  Applicants  are  advised  to  contact 
the  Rural  Development  State  office 
serving  the  place  in  which  they  desire 
to  submit  an  application  for  the 
following: 

1 .  Application  information; 

2.  Any  restrictions  on  funding 
availability  (applications  that  exceed  the 
National  limit  of  $1  million  will  be 
returned  to  the  applicant);  and 

3.  List  of  designated  places  for  which 
applications  for  new  section  515 
facilities  may  be  submitted. 


VI.  Areas  of  Special  Emphasis  or 
Consideration 

A.  The  selection  criteria  contained  in 
7  CFR  part  1944.  subpart  E  includes  two 
optional  criteria,  one  set  by  the  National 
office  and  one  by  the  State  office.  This 
fiscal  year,  the  National  office  initiative 
will  be  used  in  the  selection  criteria  as 
follows:  In  states  where  RHS  has  an  on- 
going formal  working  relationship, 
agreement,  or  Memorandum  of 
Understanding  (MOU)  with  the  State  to 
provide  State  resources  (State  funds. 
State  RA.  HOME  funds,  CDBG  hinds,  or 
LIHTC)  for  RHS  proposals:  or  where  the 
State  provides  preference  or  points  to 
RHS  proposals  in  awarding  these  State 
Resources.  20  points  will  be  provided  to 
loan  requests  that  include  such  State 
resources  in  an  amount  equal  to  at  least 
5  percent  of  the  total  development  cost. 
No  State  selection  criteria  will  be  used 
this  fiscal  vear. 

B.  $10,288,998  is  available 
nationwide  in  a  set-aside  for  eligible 
nonprofit  organizations  as  defined  in  42 
U.S.C.  1485(w). 

C.  $5,716,054  is  available  nationwide 
in  a  set-aside  for  the  100  most 
Underserved  Counties  and  Colonias. 

D.  $14,514,195  is  available 
nationwide  in  a  set-aside  for  EZ.  EC. 
and  REAP  communities. 

E.  $1,500,000  is  available  nationwide 
in  a  reserve  for  States  with  viable  State 
Rental  Assistance  (RA)  programs.  In 
order  to  participate,  States  are  to  submit 
specific  written  information  about  the 
State  RA  program,  i.e.,  a  memorandum 
of  understanding,  documentation  from 
the  provider,  etc..  to  the  National  Office. 

Dated:  December  15.  2000. 
lames  C.  Kearney, 

Administrator.  Rural  Housing  Service. 
(PR  Doc.  00-32621  Filed  12-22-00;  8:45  am] 
BILUNG  CODE  3410-XV-U 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funds  Availability  (NOFA)  for 
Section  514  Farm  Labor  Housing 
Loans  and  Section  516  Farm  l^bor 
Housing  Grants  for  Off-Farm  Housing 
for  Fiscal  Year  2001 

agency:  Rural  Housing  Service  (RHS). 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  NOFA  announces  the 
timeframe  to  submit  applications  for 
section  514  Farm  Labor  Housing  loan 
funds  and  section  516  Farm  Labor 
Housing  grant  funds  for  new  • 

construction  and  acquisition  with 
rehabilitation  of  off-farm  units  for 
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farmworker  households.  Applications 
may  also  include  requests  for  section 
521  rental  assistance  (RA)  and  operating 
assistance  for  migrant  units.  This 
document  describes  the  method  used  to 
distribute  funds,  the  application 
process,  and  submission  requirements. 

DATES:  The  closing  deadline  for  receipt 
of  all  applications  in  response  to  this 
NOFA  is  5:00  p.m.,  local  time  for  each 
Rural  Development  State  office  on  April 
25,  2001.  The  application  closing 
deadline  is  firm  as  to  date  and  hour 
RHS  will  not  consider  any  application 
that  is  received  after  the  closing 
deadline.  Applicants  intending  to  mail 
applications  must  provide  sufficient 
time  to  permit  delivery  on  or  before  the 
closing  deadline  date  and  time. 
Acceptance  by  a  post  office  or  private 
mailer  does  not  constitute  delivery. 
Facsimile  (FAX)  and  postage  due 
applications  will  not  be  accepted. 

ADDRESSES:  Applicants  wishing  to  apply 
for  assistance  must  contact  the  Rural 
Development  State  office  serving  the 
place  in  which  they  desire  to  locate  off- 
farm  labor  housing  to  receive  further 
information  and  copies  of  the 
application  package  Rural  Development 
will  date  and  time  stamp  incoming 
applications  to  evidence  timely  receipt, 
and,  upon  request,  will  provide  the 
applicant  with  a  written 
acknowledgment  of  receipt.  A  listing  of 
Rural  Development  State  offices,  their 
addresses,  telephone  numbers,  and 
person  to  contact  follows: 

Note:  Telephone  numbers  listed  are  not 
toll-free 

Alabama  State  Office,  Suite  601 . 
Sterling  Center.  4121  Carmichael 
Road,  Montgomery  AL  36106-3683, 
(334)  279-3455,  TDD  (334)  279-3495, 
James  B.  Harris 

Alaska  State  Office,  800  West  Evergreen. 
Suite  201,  Palmer,  AK  99645,  (907) 
761-7734,  TDD  (1-800-770-8255), 
(1-800-770-8905),  Miguel  Correa 

.■\rizona  State  Office,  Phoenix  Corporate 
Center,  3003  N.  Central  Ave..  Suite 
900,  Phoenix,  AZ  85012-2906,  (602) 
280-8706.  TDD  (602)  280-8770. 
Johnna  Vargas 

Arkansas  State  Office,  700  W.  Capitol 
Ave.,  Rm.  3416,  Little  Rock,  AR 
72201-3225,  (501)  301-3250.  TDD 
(501)  301-3279,  Clinton  King 

California  State  Office,  430  G  Street, 
Agencv  4169,  Davis.  CA  95616-^169, 
(530)  792-5819,  TDD  (530)  792-5848, 
Millie  Manzanedo 

Colorado  State  Office,  655  Parfet  Street, 
Room  ElOO,  Lakewood,  CO  80215. 
(303)  236-2801  (ext.  124),  TDD  (303) 
236-1590,  Marv  Summerfield 


Connecticut — Served  by  Massachusetts 
State  Office 

Delaware  &  Maryland  State  Office^5201 
South  Dupont  Highway.  PO  Box  400. 
Camden,  DE  19934-9998,  (302)  697- 
4353.  TDD  (302)  697-4303,  Pat  Baker 

Florida  &  Virgin  Islands  State  Office, 
4440  N.W.  25th  Place,  PO  Box 
147010,  Gainesville,  FL  32614-7010, 
(352)  338-3465,  TDD  (352)  338-3499. 
Joseph  P.  Fritz 

Georgia  State  Office,  Stephens  Federal 
Building.  355  E.  Hancock  Avenue, 
Athens,  GA  30601-2768,  (706)  546- 
2164,  TDD  (706)  546-2034,  Wayne 
Rogers 

Guam — Served  by  Hawaii  State  Office 

Hawaii,  Guam.  &  Western  Pacific 
Territories  State  Office,  Room  311, 
Federal  Building.  154  Waianuenue 
Avenue,  Hilo,  HI  96720,  (808)  933- 
8316,  TDD  (808)  933-8321,  Abraham 
Kubo 

Idaho  State  Office,  Suite  Al,  9173  West 
Barnes  Dr.,  Boise,  ID  83709,  (208) 
378-5628,  TDD  (208)  378-5644, 
LaDonn  McElligott 

Illinois  State  Office,  Illini  Plaza.  Suite 
103.  1817  South  Neil  Street, 
Champaign,  IL  61820.  (217)  398-5412 
(ext.  256),  TDD  (217)  39ft-5396,  Barry 
L.  Ramsey 

Indiana  State  Office,  5975  Lakeside 
Boulevard,  Indianapolis,  IN  46278. 
(317)  290-3100  (ext.  423),  TDD  (317) 
290-3343,  John  Young 

Iowa  State  Office,  873  Federal  Building, 
210  Walnut  Street,  Des  Moines,  lA 
50309,  (515)  284-4493.  TDD  (515) 
284-4858,  Julie  Brown 

Kansas  State  Office,  1200  SW  Executive 
Drive,  PO  Box  4653,  Topeka,  KS 
661204,  (785)  271-2721,  TDD  (785) 
271-2767,  Virginia  Hammersmith 

Kentucky  State  Office,  771  Corporate 
Drive,  Suite  200,  Lexington,  KY 
40503.  (606)  224-7300,  TDD  (606) 
224-7422,  Paul  Higgins 

Louisiana  State  Office,  3727 
Government  Street.  Alexandria,  LA 
71302,  (318)  473-7962,  TDD  (318) 
473-7655,  Yvonne  R.  Emerson 

Maine  State  Office,  444  Stillwater  Ave., 
Suite  2,  PO  Box  405,  Bangor.  ME 
04402-0405.  (207)  990-9110.  TDD 
(207)  942-7331,  Dale  D.  Holmes 

Maryland — Served  by  Delaware  State 
Office 

Massachusetts,  Connecticut,  &  Rhode 
Island  State  Office,  451  West  Street. 
Amherst.  MA  01002,  (413)  253-4333. 
TDD  (413)  253-7068.  Donald  Colbum 

Michigan  State  Office,  3001  Coolidge 
Road,  Suite  200,  East  Lansing.  MI 
48823,  (517)  324-5192  ,  TDD  (517) 
337-6795.  Philip  Wolak 


Minnesota  State  Office.  410  AgriBank 
Building.  375  Jackson  Street.  St.  Paul. 
MN  55101-1853,  (651)  602-7804. 
TDD  (651)  602-3799.  Joyce  Vondal 

Mississippi  State  Office.  Federal 
Building.  Suite  831.  100  W.  Capitol 
Street.  Jackson.  MS  39269,  (601)  965- 
4325,  TDD  (601)  965-5850.  Damella 
Smith-Murray 

Missouri  State  Office,  1201  Business 
Loop,  70  West.  Parkade  Center.  Suite 
235.  Columbia.  MO  65203.  (573)  876- 
0990.  TDD  (573)  876-9301.  Randall  L, 
Griffith 

Montana  State  Office.  Unit  1.  Suite  B. 
900  Technology  Blvd..  Bozeman.  MT 
59715,  (406)  585-2518.  TDD  (406) 
585-2562,  Craig  Hildreth 

Nebraska  State  Office,  Federal  Building, 
Room  152.  100  Centennial  Mall  N. 
Lincohi.  NE  68508,  (402)  437-5567. 
TDD  (402)  437-5093.  Byron  Fischer 

Nevada  State  Office.  1390  South  Curry 
Street.  Carson  City.  NV  89703-9910. 
(775)  887-1222  (ext.  13),  TDD  (775) 
885-0633.  William  L,  Brewer 

New  Hampshire  State  Office.  Concord 
Center.  Suite  218.  Box  317.  10  Ferry 
Street,  Concord,  NH  03301-5004. 
(603)  223-6046,  TDD  (603)  229-0536, 
Jim  Fowler 

New  Jersey  State  Office.  Tamsfield 
Plaza.  Suite  22,  790  Woodland  Road, 
Mt.  Holly,  NJ  08060,  (609)  265-3631. 
TDD  (609)  265-3687.  George  Hyatt.  Jr. 

New  Mexico  State  Office,  6200  Jefferson 
St.,  NE.  Room  255,  Albuquerque,  NM 
87109.  (505)  761^944.  TDD  (505) 
761-4938.  Carmen  N.  Lopez 

New  York  State  Office.  The  Galleries  of 
Svracuse.  441  S.  Salina  Street,  Suite 
357.  Svracuse.  NY  13202.  (315)  477- 
6419,  TDD  (315)  477-6447.  George  N. 
Von  Pless 

North  Carolina  State  Office,  4405  Bland 
Road.  Suite  2120.  Raleigh.  NC  27609. 
(919)  873-2062.  TDD  (919)  873-2003, 
Eileen  Nowlin 

North  Dakota  State  Office,  Federal 
Building,  Room  208,  220  East  Rosser, 
PO  Box  1737,  Bismarck.  ND  58502, 
(701)  530-2049,  TDD  (701)  530-2113, 
Kathy  Lake 

Ohio  State  Office,  Federal  Building, 
Room  507,  200  North  High  Street, 
Columbus,  OH  43215-2477,  (614) 
255-2401,  TDD  (614)  255-5757, 
Gerald  Amott 

Oklahoma  State  Office,  100  USD  A,  Suite 
108,  Stillwater,  OK  74074-2654,  (405) 
742-1070,  TDD  (405)  742-1007,  Phil 
Reimers 

Oregon  State  Office,  101  SW  Main.  Suite 
1410.  Portland.  OR  97204-3222,  (503) 
414-3325.  TDD  (503)  414-3387. 
Margo  Donelin 

Pennsylvania  State  Office.  One  Credit 
Union  Place.  Suite  330,  Harrisburg, 
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PA  17110-2996,  (717)  237-2281,  TDD 
(717)  237-2261,  Gary  Rothrock 
Puerto  Rico  State  Office,  New  San  Juan 
Office  Bldg.,  Room  501,  159  Carlos  E. 
Chardon  Street,  Hate  Key,  PR  00918- 
5481,  (787)  766-5095  (ext.  254),  TDD 
1-800-274-1572,  Lourdes  Colon 

Rhode  Island — Served  by  Massachusetts 
State  Office 

South  Carolina  State  Office,  Strom 
Thurmond  Federal  Building,  1835 
Assembly  Street,  Room  1007, 
Columbia,  SC  29201,  (803)  765-3432, 
TDD  (803)  765-5697,  Larry  D.  Floyd 

South  Dakota  State  Office,  Federal 
Building,  Room  210,  200  Fourth 
Street,  SW,  Huron,  SD  57350,  (605) 
352-1132,  TDD  (605)  352-1147, 
Dwight  Wullweber 

Teimessee  State  Office,  Suite  300,  3322 
West  End  Avenue,  Nashville,  TN 
37203-1084,  (615)  783-1300,  TDD 
(615)  783-1397,  G.  Benson  Lasater 

Texas  State  Office,  Federal  Building, 
Suite  102, 101  South  Main,  Temple, 
TX  76501,  (254)  742-9755,  TDD  (254) 
742-9712,  Eugene  G.  Pavlat 

Utah  State  Office,  Wallace  F,  Bennett 
Federal  Building,  125  S.  State  Street, 
Room  4311,  Salt  Lake  City,  UT 
84147-0350,  (801)  524-4324,  TDD 
(801)  524-3309,  Robert  L,  Milianta 

Vermont  State  Office,  City  Center,  3rd 
Floor,  89  Main  Street,  Montpelier,  VT 
05602,  (802)  828-6028,  TDD  (802) 
223-6365,  Sandra  Mercier 

Virgin  Islands — Served  by  Florida  State 
Office 

Virginia  State  Office,  Culpeper  Building. 
Suite  238,  1606  Santa  Rosa  Road, 
Richmond,  VA  23229,  (804)  287- 
1582,  TDD  (804)  287-1753,  Carlton 
Jarratt 

Washington  State  Office,  Suite  B,  1835 
Black  Lake  Boulevard,  SW,  Oljrmpia, 
WA  98512-5715,  (360)  704-7707, 
TDD  (360)  704-7760,  Deborah  Davis 

Western  Pacific  Territories — Served  by 
Hawaii  State  Office 

West  Virginia  State  Office,  Federal 
Building,  75  High  Street,  Room  320, 
Morgantown,  WV  26505-7500,  (304) 
291-4793,  TDD  (304)  284-5941,  Sue 
Snodgrass 

Wisconsin  State  Office,  4949  Kirschiling 
Court,  Stevens  Point,  WI  54481,  (715) 
345-7620  (ext.  7145),  TDD  (715)  345- 
7614,  Sherry  Engel 

Wyoming  State  Office,  100  East  B, 
Federal  Building,  Room  1005,  PO  Box 
820,  Casper,  WY  82602,  (307)  261- 
6315,  TDD  (307)  261-6333,  Charles 
Huff 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  applicants  may 
contact  David  Layfield,  Farm  Labor 


Housing  Loan  Specialist,  or  Mary  Fox. 
Senior  Loan  Speciedist  of  the  Multi- 
Family  Housing  Processing  Division. 
Rural  Housing  Service,  United  States 
Department  of  Agriculture,  Stop  0781. 
1400  Independence  Avenue,  SW, 
Washington.  DC.  20250.  telephone  (202) 
720-1604  (voice)  (this  is  not  a  toll  free 
number)  or  (800)  877-8339  (TDD- 
Federal  Information  Relay  Service). 
SUPPLEMENTARY  INFORMATION: 

Programs  Afifiected 

The  Farm  Labor  Housing  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Number  10.405,  Farm 
Labor  Housing  Loans  and  Grants.  Rental 
Assistance  is  listed  in  the  Catalog  under 
Number  10,427,  Rural  Rental  Assistance 
Payments. 

Definitions 

Farm  Labor.  Farm  labor  includes 
services  in  connection  with  cultivating 
the  soil,  raising  or  harvesting  any 
agriculture  or  aquaculture  commodity; 
or  in  catching,  netting,  handling, 
planting,  drying,  packing,  grading, 
storing,  or  preserving  in  its 
unmanufactured  state  any  agriculture  or 
aquaculture  commodity;  or  delivering  to 
storage,  market,  or  a  carrier  for 
transportation  to  market  or  to  process 
any  agricultural  or  aquacultural 
commodity. 

Migrant  Agricultural  Laborers. 
Agricultural  laborers  and  family 
dependents  who  establish  a  temporary 
residence  while  performing  agriculture 
work  at  one  or  more  locations  away 
from  the  place  they  call  home  or  home 
base.  (This  does  not  include  day-haul 
agricultural  workers  whose  travels  are 
limited  to  work  areas  within  one  day  of 
their  work  locations.) 

Off-Farm  Labor  Housing.  Housing  for 
farm  laborers  regardless  of  the  farm 
where  they  work. 

Operating  Assistance.  Assistance 
toward  the  cost  of  operating  off-farm 
migrant  farmworker  projects  financed 
under  sections  514  or  516  of  the 
Housing  Act  of  1949.  Projects  that 
receive  operating  assistance  may  not 
receive  tenant-specific  rental  assistance 
(RA). 

Discussion  of  Notice 

I.  Authority  and  Distribution 
Methodology 

A.  Authority 

The  Farm  Labor  Housing  program  is 
authorized  by  the  Housing  Act  of  1949: 
Section  514  (42  U.S.C.  1484)  for  loans 
and  section  516  (42  U.S.C.  1486)  for 
grants.  Tenant  subsidies  (rental 
assistance  (RA))  and  operating 
assistance  for  migrant  projects  are 


available  through  section  521  (42  U.S.C. 
1490a).  Sections  514  and  ,5 16  provide 
RHS  the  authority  to  make  loans  and 
grants  for  financing  off-farm  housing  to 
broad-based  nonprofit  organizations, 
nonprofit  organizations  of  farmworkers, 
federally  recognized  Indian  tribes, 
agencies  or  political  subdivisions  of 
State  or  local  government,  and  public 
agencies  (such  as  local  housing 
authorities).  In  addition.  RHS  is 
authorized  under  section  514  to  make 
loans  to  finance  off-farm  housing  to 
limited  partnerships  in  which  the 
general  partner  is  a  nonprofit  entity. 

B.  Distribution  Methodology 

The  amounts  available  for  fiscal  year 
(FY)  2001  for  off- farm  housing 
construction  are: 
Section  514  loans:  $  23,522,000 
Section  516  grants  $  10,000,000 

C.  Section  514  and  Section  516  Funds 

Section  514  loan  funds  and  section 
516  grant  funds  will  be  distributed  to 
States  based  on  a  national  competition, 
as  follows: 

1.  States  will  accept,  review,  score, 
and  rank  requests  in  accordance  with  7 
CFR  part  1944,  subpart  D.  The  scoring 
factors  are: 

(a)  The  presence  and  extent  of 
leveraged  assistance,  including  donated 
land,  for  the  units  that  will  serve 
progreun -eligible  tenants,  calculated  as  a 
percentage  of  the  RHS  total 
development  cost  (TDC).  RHS  TDC 
excludes  non-RHS  eligible  costs  such  as 
a  developer's  fee.  Leveraged  assistance 
includes,  but  is  not  limited  to,  funds  for 
hard  construction  costs,  section  8  or 
other  non-RHS  tenant  subsidies,  and 
state  or  federal  funds.  A  minimum  of 
ten  percent  leveraged  assistance  is 
required  to  earn  points;  however,  if  the 
total  percentage  of  leveraged  assistance 
is  less  than  ten  percent  and  the  proposal 
includes  donated  land,  two  points  will 
be  awarded  for  the  donated  land.  Points 
will  be  awarded  in  accordance  with  the 
following  table.  (0  to  20  points) 


Percentage 


Points 


75  or  more  20 

60-74  18 

50-59  16 

40-^9  12 

30-39 10 

20-29 8 

10-19 5 

0-9  0 

Donated  land  in  proposals  with  less 
than  ten  percent  total  leveraged 

assistance  2 

(b)  Seasonal,  temporar\'.  migrant 
housing.  (5  points  for  up  to  and 
including  50  percent  of  the  units;  10 
points  for  51  percent  or  more.) 
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2.  States  will  rank  preapplications  by 
point  score.  For  point-score  ties  within 
the  State,  rank  order  will  be  determined 
bv  giving  first  preference  to  the 
application  with  the  greatest  actual 
percentage  of  leveraged  assistance.  In 
case  of  further  same-State  ties,  rank 
order  will  be  determined  by  lottery. 

3.  The  National  office  will  rank  all 
requests  nationwide  and  distribute 
funds  to  States  in  rank  order,  within 
funding  and  fL\  limits.  If  insufficient 
funds  or  R.-\  remain  for  the  next  ranked 
proposal,  the  Agency  will  select  the 
next  ranked  proposal  that  falls  within 
the  remaining  levels. 

II.  Funding  Limits 

A  Individual  requests  may  not  exceed 
S2  5  million  (total  loan  and  grant). 

B.  No  State  may  receive  more  than  30 
percent  of  the  total  available  funds. 

C.  Rental  Assistance  and  (Operating 
Assistance  will  be  held  in  the  National 
office  for  use  with  section  514  loans  and 
section  516  grants. 

III.  Application  Process 

All  applications  for  sections  514  and 
516  funds  must  be  filed  with  the 
appropriate  Rural  Development  State 
office  and  must  meet  the  requirements 
of  7  CFR  part  1944.  subpart  D,  and 
section  IV  of  this  NOF.A.  Incomplete 
applications  will  not  be  reviewed  and 
will  be  returned  to  the  applicant.  No 
application  will  be  accepted  after  500 
pm.  local  time,  on  April  25.  2001  unless 
date  and  time  is  extended  by  another 
Notice  published  in  the  Federal 
Register 

IV.  Application  Submission 
Requirements 

A.  Each  application  shall  include  all 
of  the  information,  materials,  forms  and 
exhibits  required  by  7  CFR  part  1944. 
subpart  D.  as  well  as  comply  with  the 
provisions  of  this  NOFA.  Applicants  are 
encouraged,  but  not  required,  to  include 
a  checklist  and  to  have  their 
applications  indexed  and  tabbed  to 
facilitate  the  review  process.  The  Rural 
Development  State  office  will  base  its 
determination  of  completeness  of  the 
application  and  the  eligibility  of  oa(  h 
applicant  on  the  information  provided 
in  the  application. 

B.  Applicants  are  advised  to  contact 
the  Rural  Development  State  office 
ser\'ing  the  place  in  which  they  desire 
to  submit  an  application  for  application 
information. 

V.  Areas  of  Special  Emphasis  or 
Consideration 

The  selection  criteria  contained  in  7 
CFR  1944.  Subpart  D.  includes  one 
optional  criteria  set  by  the  National 


office  This  fiscal  year,  the  National 
office  initiative  will  be  used  in  the 
selection  criteria  as  follows: 

Up  to  10  Points  will  be  awarded  based 
on  the  presence  of  and  extent  to  which 
a  tenant  services  plan  exists  that  clearly 
outlines  services  that  will  be  provided 
to  the  residents  of  the  proposed  project. 
These  services  may  include  but  are  not 
limited  to:  transportation  related 
services,  on-site  English  as  a  Second 
Language  (ESL)  classes,  move-in  funds, 
emergency  assistance  funds, 
homeownership  counseling,  food 
pantries,  after  school  tutoring,  and 
computer  learning  centers.  Two  points 
will  be  awarded  for  each  resident 
service  included  in  the  tenant  services 
plan  up  to  a  maximum  of  10  points. 
Plans  must  detail  how  the  services  are 
to  be  administered,  who  will  administer 
them,  and  where  they  will  be 
administered.  All  tenant  service  plans 
must  include  letters  of  intent  from  any 
party  administering  each  service, 
including  the  applicant.  (0  to  10  points) 

Dated:  December  15.  2000. 
lames  C.  Kearney, 

Adinuiistratur.  Hural  Housing  Service. 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funds  Availability  (NOFA)  for 
section  533  Housing  Preservation 
Grants 

agency:  Rural  Housing  Service  (RHS). 
USDA. 

action:  Notice. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  announces  that  it  is  soliciting 
(oinpetitive  applications  under  its 
Housing  Preservation  Grant  (HPG) 
program  The  HPG  program  is  a  grant 
program  which  provides  qualified 
public  agenc:ies.  private  nonprofit 
organizations,  and  other  eligible  entities 
grant  funds  to  assist  very  low-  and  low- 
income  homeowners  repair  and 
rehabilitate  their  homes  in  rural  areas, 
and  to  assist  rental  property  owners  and 
cooperative  housing  complexes  to  repair 
and  rehabilitate  their  units  if  they  agree 
to  make  such  units  available  to  low-  and 
verv  low-income  persons.  This  action  is 
taken  to  comply  with  Agency 
regulations  found  in  7  CFR  part  1944, 
subpart  N,  which  requires  the  Agency  to 
announce  the  opening  and  closing  dates 
for  receipt  of  preapplications  for  HPG 
funds  from  eligible  applicants.  The 
intended  effect  of  this  Notice  is  to 


provide  eligible  organizations  notice  of 
these  dates. 

DATES:  The  closing  deadline  for  receipt 
of  all  applications  in  response  to  this 
NOFA  is  5:00  p.m.,  local  time  for  each 
Rural  Development  State  office  on 
March  26,  2001.  The  application  closing 
deadline  is  firm  as  to  date  and  hour. 
RHS  will  not  consider  any  application 
that  is  received  after  the  closing 
deadline.  Applicants  intending  to  mail 
applications  must  provide  sufficient 
time  to  permit  delivery  on  or  before  the 
closing  deadline  date  and  time. 
Acceptance  by  a  post  office  or  private 
mailer  does  not  constitute  delivery 
Facsimile  (FAX)  and  postage  due 
applications  will  not  be  accepted. 

ADDRESSES:  Applicants  wishing  to  apply 
for  assistance  must  contact  the  Rural 
Development  State  office  serving  the 
place  in  which  they  desire  to  submit  an 
application  to  receive  further 
information  and  copies  of  the 
application  package.  Rural  Development 
will  date  and  time  stamp  incoming 
applications  to  evidence  timely  receipt, 
and,  upon  request,  will  provide  the 
■  applicant  with  a  written 
acknowledgment  of  receipt.  A  listing  of 
Rural  Development  State  offices,  their 
addresses,  telephone  numbers,  and 
person  to  contact  follows: 

Note:  Telephone  numbers  listed  are  not 
toll-free. 
Alabama  State  Office,  Suite  601.  Sterling 

Centre.  4121  Carmichael  Road. 

Montgomery.  AL  36106-3683.  (334)  279- 

3455.  TDD  (334)  279-3495.  James  B.  Harris 
.Maska  State  Office.  800  West  Evergreen. 

Suite  201.  Palmer.  AK  99645.  (907)  761- 

7705.  TDD  (907)  745-6494.  Miguel  Correa 
.\rizona  State  Office.  Phoenix  Corporate 

Center.  3003  N.  Central  Ave..  Suite  900. 

Phoenix.  AZ  85012-2906.  (602)  280-8765. 

TDD  (602)  280-8706,  Johnna  Vargas 
.Arkansas  State  Office.  700  VV.  Capitol  Ave.. 

Rm.  3416.  Little  Rock.  AR  72201-3225, 

(501)  301-3250.  TDD  (501)  301-3279. 

Cathv  (ones 
(California  State  Office.  430  G  Street,  Agency 

4169.  Davis.  CA  95616-4169.  (530)  792-" 

5819.  TDD  (530)  792-5848.  Millie 

Manzanedo  or  feff  Deiss 
Colorado  State  Office.  655  Parfet  Street. 

Room  ElOO.  Lakewood.  CO  80215.  (303) 

236-2801  (exl.  122).  TDD  (303)  236-1590. 

"Sam"  Mitchell 

Connecticut — Served  bv  Massachusetts  State 
Office 

Delaware  &  Maryland  State  Office.  5201 

South  Dupont  Highwav.  PO  Box  400. 

Camden.  DE  19934-9998.  (302)  697-4353. 

TDD  (302)  697-4303.  Pat  Baker 
Florida  &  Virgin  Islands  State  Office.  4440 

N.W.  25th  Place,  Gainesville.  PL  32614- 

7010.  (352)  338-3465.  TDD  (352)  338- 

3499.  Joseph  P.  Fritz 
Georgia  State  Office.  Stephens  Federal 

Building,  355  E.  Hancock  Avenue,  Athens, 
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GA  30601-2768,  (706)  546-2164,  TDD 
(706)  546-2034,  Wayne  Rogers 

Guam — Served  by  Hawaii  State  Office 

Hawaii,  Guam,  &  Western  Pacific  Territories 
State  Office,  Room  311,  Federal  Building, 
154  Waianuenue  Avenue.  Hilo,  HI  96720, 
(808)  933-8316,  TDD  (808)  933-8321, 
Abraheim  Kubo 

Idaho  State  Office.  Suite  Al.  9173  West 
Barnes  Dr.,  Boise,  ID  83709,  (208)  378- 
5630,  TDD  (208)  378-5644,  LaDonn 
McElligott 

Illinois  State  Office,  Illini  Plaza,  Suite  103, 
1817  South  Neil  Street,  Champaign,  IL 
51820,  (217)  398-5412  (ext.  256),  TDD 
(217)  398-5396,  Barry  L.  Ramsey 

Indiana  State  Office,  5975  Lakeside 
Boulevard,  Indianapolis,  IN  46278,  (317) 
290-3100  (ext.  423),  TDD  (317)  290-3343, 
John  Young 

Iowa  State  Office,  873  Federal  Building,  210 
Walnut  Street,  Des  Moines,  lA  50309,  (515) 
284^493,  TDD  (515)  284-4858,  Bruce 
McGuire 

Kansas  State  Office,  1200  SW  Executive 
Drive,  PO  Box  4653,  Topeka,  KS  66604, 
(785)  271-2718,  TDD  (785)  271-2767.  Gary 
Schumaker 

Kentucky  State  Office,  771  Corporate  Drive, 
Suite  200,  Lexington,  KY  40503.  (859)  224- 
7325,  TDD  (859)  224-7422,  Paul  Higgins 

Louisiana  State  Office,  3727  Government 
Street,  Alexandria,  LA  71302,  (318)  473- 
7962,  TDD  (318)  473-7655,  Yvonne  R. 
Emerson 

Maine  State  Office,  967  Illinois  Ave.,  Suite  4, 
PO  Box  405,  Bangor,  ME  04402-0405,  (207) 
990-9110,  TDD  (207)  942-7331.  Dale  D. 
Holmes 

Maryland — Served  by  Delaware  State  Office 

Massachusetts.  Connecticut.  &  Rhode  Island 
State  Office,  451  West  Street,  Amherst,  MA 
01002,  (413)  253-^333,  TDD  (413)  253- 
7068,  Donald  Colbum 

Michigan  State  Office.  3001  Coolidge  Road, 
Suite  200.  East  Lansing,  MI  48823,  (517) 
324-5192,  TDD  (517)  337-6795,  Philip 
Wolak 

Minnesota  State  Office.  410  AgriBank 
Building.  375  Jackson  Street.  St.  Paul.  MN 
55101-1853.  (651)  602-7820.  TDD  (651) 
602-3799.  Jackie  Goodnough 

Mississippi  State  Office.  Federal  Building. 
Suite  831.  100  W.  Capitol  Street.  Jackson, 
MS  39269.  (601)  965-4325,  TDD  (601)  965- 
5850,  Damella  Smith-Murray. 

Missouri  State  Office,  601  Business  Loop  70 
West,  Parkade  Center.  Suite  235.  Columbia, 
MO  65203.  (573)  876-0990.  TDD  (573) 
876-9301.  Gary  Frisch 

Montana  State  Office,  Unit  1,  Suite  B,  900 
Technology  Blvd.,  Bozeman,  MT  59715. 
(406)  585-2515.  TDD  (406)  585-2562.  Craig 
Hildreth 

Nebraska  State  Office,  Federal  Building, 
room  152, 100  Centennial  Mall  N.  Lincoln. 
NE  68508.  (402)  437-5567.  TDD  (402)  437- 
5093.  Byron  Fischer 

Nevada  State  Office,  1390  South  Curry  SUreet, 
Carson  City.  NV  89703-9910.  (775)  887- 
1222  (ext.  13).  TDD  (775)  885-0633, 
William  L.  Brewer , 

New  Hampshire  State  Office,  Concord 
Center,  Suite  218,  Box  317, 10  Ferry  Street, 
Concord,  NH  03301-5004,  (603)  223-6046, 
TDD  (603)  229-0536,  Jim  Fowler 


New  Jersey  State  Office,  Tamsfield  Plaza. 

Suite  22,  790  Woodland  Road,  Mt.  Hollv. 

NJ  08060,  (609)  265-3631,  TDD  (609)  265- 

3687,  George  Hyatt,  Jr. 
New  Mexico  State  Office,  6200  Jefferson  St.. 

NE,  Room  255,  Albuquerque,  NM  87109. 

(505)  761-4944.  TDD  (505)  761-4938. 

Carmen  N.  Lopez 
New  York  State  Office,  The  Galleries  of 

Syracuse,  441  S.  Salina  Street,  Suite  357, 

Syracuse,  NY  13202,  (315)  477-6419,  TDD 

(315)  477-6447,  George  N.  Von  Pless 
North  Carolina  State  Office,  4405  Bland 

Road,  Suite  260,  Raleigh,  NC  27609,  (919) 

873-2062,  TDD  (919)  873-2003,  Eileen 

Nowlin 
North  Dakota  State  Office,  Federal  Building, 

Room  208,  220  East  Rosser,  PO  Box  1737, 

Bismarck.  ND  58502,  (701)  530-2049,  TDD 

(701)  530-2113,  Kathy  Lake 
Ohio  State  Office,  Federal  Building,  Room 

507.  200  North  High  Strep*.  Columbus,  OH 

43215-2477,  (614)  469-5165.  TDD  (614) 

469-5757,  Gerald  Amott 
Oklahoma  State  Office,  100  USDA,  Suite  108, 

Stillwater.  OK  74074-2654,  (405)  742- 

1070,  TDD  (405)  742-1007,  Phil  Reimers 
Oregon  State  Office,  101  SW  Main,  Suite 

1410.  Portland,  OR  97204-3222,  (503)  414- 

3325.  TDD  (503)  414-3387,  Joyce  Hein 
Pennsylvania  State  Office,  One  Credit  Union 

Place,  Suite  330,  Harrisburg,  PA  17110- 

2996,  (717)  237-2281,  TDD  (717)  237- 

2261,  Gary  Rothrock 
Puerto  Rico  State  Office,  New  San  Juan  Office 

Bldg.,  Room  501,  159  Carlos  E.  Chardon 

Street,  Hato  Rey,  PR  00918-5481.  (787) 

766-5095  (ext.  254).  TDD  1-800-274-1572, 

Lourdes  Colon 
Rhode  Island — Served  bv  Massachusetts 

State  Office 
South  Carolina  State  Office,  Strom 

Thurmond  Federal  Building.  1835 

Assembly  Street,  Room  1007.  Columbia.  SC 

29201,  (803)  765-3432,  TDD  (803)  765- 

5697.  Larry  D.  Floyd 
South  Dakota  State  Office,  Federal  Building, 

Room  210,  200  Fourth  Street.  SW.  Huron. 

SD  57350,  (605)  352-1132,  TDD  (605)  352- 

1147,  Dwight  Wullweber 
Tennessee  State  Office,  Suite  300.  3322  West 

End  Avenue,  Nashvile,  TN  37203-1084. 

(615)  783-1300,  TDD  (615)  783-1397,  G. 

Benson  Lasater 
Texas  State  Office,  Federal  Building,  Suite 

102,  101  South  Main,  Temple,  TX  76501. 

(254)  742-9755,  TDD  (254)  742-9712. 

Eugene  G.  Pavlat 
Utah  State  Office,  Wallace  F.  Bennett  Federal 

Building,  125  S.  State  Street,  Room  431 1 . 

Salt  Lake  City.  UT  84147-0350.  (801)  524- 

4324,  TDD  (801)  524-3309,  Robert  L. 

Milianta 
Vermont  State  Office,  City  Center,  3rd  Floor. 

89  Main  Street,  Montpelier,  VT  05602. 

(802)  828-6028,  TDD  (802)  223-6365, 

Sandra  Mercier 
Virgin  Islands — Served  bv  Florida  State 

Office 
Virginia  State  Office,  Culpeper  Building, 

Suite  238,  1606  Santa  Rosa  Road, 

Richmond,  VA  23229,  (804)  287-1582, 

TDD  (804)  287-1753,  Carlton  Jarratt 
Washington  State  Office,  Suite  B,  1835  Black 

Lake  Boulevard,  SW,  Olvmpia.  WA  98512- 

5715,  (360)  704-7707,  TDD  (360)  704- 

7760.  Deborah  Davis 


Western  Pacific  Territories — Served  by 

Hawaii  State  Office. 
West  Virginia  State  Office.  Federal  Building, 

75  High  Street.  Room  320.  Morgantown. 

WV  26505-7500,  (304)  291-4793.  TDD 

(304)  284-5941.  Sue  Snodgrass 
Wisconsin  State  Office.  4949  Kirschiling 

Court.  Stevens  Point,  WI  54481.  (715)  345- 

7620  (ext.  7145),  TDD  (715)  345-7614. 

Sherry  Engel 
Wyoming  State  Office.  100  East  B.  Federal 

Building,  Room  1005,  PO  Box  820.  Casper, 

WY  82602,  (307)  261-6315,  TDD  (307) 

261-6333,  CharJes  Huff 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  applicants  may 
contact  Tracee  Lilly,  Senior  Loan 
Officer,  Multi-Family  Housing 
Processing  Division,  Rural  Housing 
Service,  United  States  Department  of 
Agriculture,  Stop  0781, 1400 
Independence  Avenue,  SW, 
Washington,  DC,  20250,  telephone  (202) 
720-1604  (voice)  (this  is  not  a  toll  free 
number)  or  (800)  877-8339  (TDD- 
Federal  Information  Relay  Service). 
SUPPLEMENTARY  INFORMATION: 

Programs  Afifiected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10.433,  Rural  Housing 
Preservation  Grants.  This  program  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  ofiicials  (7  CFR  part 
3015,  subpart  V).  Applicants  are 
referred  to  7  CFR  1944.674  and 
1944.676(f),  (g),  and  (h)  for  specific 
guidance  on  these  requirements  relative 
to  the  HPG  program. 

Application  Requirements 

7  CFR  part  1944,  subpart  N  provides 
details  on  what  information  must  be 
contained  in  the  preapplication  package 
and  the  project  selection  criteria. 
Entities  wishing  to  apply  for  assistance 
should  contact  the  Rural  Development 
State  office  to  receive  further 
information,  the  State  allocation  of 
funds,  and  copies  of  the  preapplication 
package.  Eligible  entities  for  these 
competitively  awarded  grants  include 
state  and  local  governments,  nonprofit 
corporations.  Federally  recognized 
Indian  Tribes,  and  consortia  of  eligible 
entities. 

Ftmding  Information 

The  funding  instrument  for  the  HPG 
program  will  be  a  grant  agreement.  The 
term  of  the  grant  can  vary  from  1  to  2 
years,  depending  on  available  funds  and 
demand.  No  maximum  or  minimum 
grant  levels  have  been  established  at  the 
National  level. 

You  should  contact  the  State  office  to 
determine  the  allocation  and  the  State 
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maximum  grant  level,  if  any  For  FY 
2001.  58,000,000  is  available  for  the 
Housing  Preservation  Grant  Program.  A 
set  aside  of  5600,000  has  been 
established  for  grants  located  in 
Empowerment  Zones,  Enterprise 
Communities,  and  REAP  Zones  and 
56,600.000  has  been  distributed  under  a 
formula  allocation  to  States  pursuant  to 
7  CFR  part  1940,  subpart  L, 
"Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Program 
Funds"  Decisions  on  funding  will  be 
based  on  preapplications. 

Dated:  December  15.  2000. 
lanes  C.  Kearney, 

Administrator.  Hural  Housing  Service. 

[FR  Dot   00-32623  Filed  12-22-00;  8:45  am] 

BILUNG  COO€  3410-XV-U 


DEPARTMEhTT  OF  AGRICULTURE 

Rural  Housing  S«rvice 

Notice  of  Availability  of  Funding  and 
Requests  for  Proposals  for  Guaranteed 
Loans  Under  the  Section  538 
Guaranteed  Rural  Rental  Housing 
Program 

AGENCY:  Rural  Housing  Service,  USDA. 
action:  Notice. 

summary:  This  Notice  of  Fund 
Availabilitv  (NOFA  or  Notice) 
announces  the  timeframe  and 
submission  requirements  and  deadlines 
to  submit  proposals  in  the  form  of 
"NOFA  responses"  for  the  section  538 
Guaranteed  Rural  Rental  Housing 
Program  (GRRHP).  Eligible  lenders,  as 
defined  in  paragraph  IX. (D)  of  this 
NOFA,  are  invited  to  submit  NOFA 
responses  for  the  development  of 
affordable  rental  housing  to  serve  rural 
America.  Only  responses  submitted  by 
eligible  lenders,  on  the  lender's 
letterhead,  and  signed  by  both  the 
applicant  and  the  lender  will  be 
reviewed.  This  Notice  describes  the 
overall  NOFA  response  and  application 
process,  including  the  selection  and 
identification  of  any  priorities  for 
selection  of  NOFA  responses,  and  the 
process  by  which  the  Rural  Housing 
Service  (RHS  or  Agency)  will  score  and 
rank  the  NOFA  responses.  Information 
will  also  be  included  concerning  the 
submission  requirements.  Lenders  may 
submit  a  complete  application 
concurrently  with  the  NOFA  response 
DATES:  The  Fiscal  Year  (FY)  2001 
program  dollars  will  be  allocated 
through  a  continuous  selection  process. 
On  a  monthly  basis  starting  with  the 
third  Thursday  of  January  (January  18. 
2001}  and  each  third  Thursday  of  the 
month  through  August  16,  2001,  or  until 


all  funds  are  expended,  the  agency  will 
review  all  NOFA  responses  that  have 
been  received  monthly 

Lenders  will  submit  responses  that 
are  readv  to  be  processed  to  a  complete 
application  once  the  NOFA  selection  is 
made.  NOFA  responses  will  be 
reviewed  for  completeness  and 
eligibilitv.  and  if  so  deemed,  lenders 
will  be  requested  to  submit  a  full 
application  and  the  required  application 
fee  of  52,500.00  within  90  days  of 
selection,  if  not  already  submitted. 

Applications  will  be  sent  to  the  Rural 
Development  State  office  in  which  the 
project  is  located.  If  an  application  is 
not  submitted  within  90  days  from  the 
date  of  the  letter  notifying  the  lender  of 
the  NOFA  selection,  the  selection  is 
subject  to  cancellation,  thereby  allowing 
another  NOFA  response  that  is  ready  to 
proceed  with  processing  to  be  selected. 
A  completed  application  may  be 
submitted  with  the  NOFA  response. 
However,  a  completed  application  and 
application  fee  must  be  submitted  by 
the  August  16,  2001  NOFA  response 
date.  The  deadline  for  receipt  of  NOFA 
responses  is  4:00  PM,  Eastern  Standard 
or  Daylight  Time,  whichever  is  then 
applicable,  each  third  Thursday  of  the 
month.  Lenders  intending  to  mail  a 
NOFA  response  must  provide  sufficient 
time  to  permit  delivery  on  or  before  the 
closing  deadline  date  and  time. 
Acceptance  by  a  U.  S.  Post  Office  or 
private  mailer  does  not  constitute 
delivery.  Postage  due  NOFA  responses 
or  applications  will  not  be  accepted. 
NOFA  responses  received  after  the 
deadlines  previously  mentioned  and 
before  Augu.st  16,  2001.  will  be  held  for 
the  next  month's  review  if  funds 
remain.  The  NOFA  submission  deadline 
dates  are  as  follows: 

•  Thursday.  Januarv  18,  2001.  4:00 
P  M  EDT/EST 

•  Thursday,  February  15.  2001,  4:00 
P.M.  EDT/EST 

•  Thursday,  March  15,  2001,  4:00 
P.M.  EDT/EST 

•  Thursday.  April  19,  2001,  4:00  P.M. 
EDT/EST 

•  Thursday.  May  17,  2001.  4:00  P.M. 
EDT/EST 

•  Thursday.  June  21,  2001,  4:00  P.M. 
EDT/EST 

•  Thursday.  July  19.  2001,  4:00  P.M. 
EDT/EST 

•  Thursday,  August  16,  2001.  4:00 
P.M.  EDT/EST 

When  all  funds  have  been  exhausted, 
a  notice  will  be  placed  in  the  Federal 
Register  to  notify  the  public. 

ADDRESSES:  Responses  for  participation 
in  the  program  must  be  identified  as 
'Section  538  Guaranteed  Rural  Rental 
Housing  Program  "  on  the  envelope  and 


be  submitted  to:  Director,  Multi-Family 
Housing  Processing  Division,  Rural 
Housing  Service.  U.S.  Department  of 
Agriculture.  Room  1263  (STOP  0781). 
1400  Independence  Ave.  SW, 
Washington.  DC  20250-0781. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Allen.  Deputy  Director. 
Guaranteed  Loans.  Multi-Family 
Housing  Processing  Division.  U.S. 
Department  of  Agriculture,  South 
Agriculture  Building.  Room  1271,  STOP 
0781.  1400  Independence  Ave.  SW. 
Washington.  DC  20250-0781.  E-mail: 
jallen@rdmail.rural.usda.gov. 
Telephone:  (202)  690-4499.  This 
number  is  not  toll-free.  Hearing  or 
speech  injpaired  persons  may  access 
that  number  by  calling  the  Federal 
Information  Relay  Service  toll-free  at 
(800) 877-8339. 

SUPPLEMENTARY  INFORMATION:  The 
GRRHP  is  operated  under  7  CFR  part 
3565.  The  Guaranteed  Rural  Rental 
Housing  Program  Origination  and 
Servicing  Handbook  (HB-1-3565)  is 
available  to  provide  lenders  and  the 
general  public  with  the  "how  to" 
administrative  guidance  needed  to 
administer  the  program.  HB-1-3565. 
which  contains  a  copy  of  7  CFR  part 
3565  in  Appendix  1,  may  be  found  on 
the  Rural  Development  Regulation  web 
site  internet  address  of  "http:// 
rdinit.usda.gov/regs"  or  copies  may  be 
obtained  from  the  Rural  Housing 
Service  Multi-Family  Housing 
Processing  Division  at  202-720-1604. 
This  is  not  a  toll-free  number.  Hearing- 
or  speech-impaired  persons  may  access 
that  number  by  calling  the  Federal 
Information  Relay  Service  toll-free  at 
(800) 877-8339. 

Discussion  of  Notice 

/.  Purpose  and  Program  Summary 

On  March  28,  1996,  President  Clinton 
signed  the  Housing  Opportunity 
Program  Extension  Act  of  1996.  Public 
Law  104-120.  authorizing  the  section 
538  Guaranteed  Rural  Rental  Housing 
Program  (GRRHP).  The  program  is 
designed  to  increase  the  supply  of 
affordable  multi-family  housing  through 
partnerships  between  Rural  Housing 
Service  (RHS)  and  major  lending 
sources,  as  well  as  state  and  local 
housing  finance  agencies  and  bond 
issuers.  Tax  exempt  financing  can  be 
used  as  a  source  of  capital  for  the 
guaranteed  loan.  Qualified  lenders  will 
be  authorized  to  originate,  underwrite, 
and  close  loans  for  multi-family  housing 
projects  requiring  new  construction  or 
acquisition  with  rehabilitation  of  at  least 
515.000  per  unit  when  the  acquisition 
results  in  the  creation  of  new  affordable 
housing  units.  RHS  may  guarantee  such 
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loans  upon  presentation  and  review  of 
appropriate  certifications,  project 
infonnation  and  satisfactory  completion 
of  the  appropriate  level  of 
environmental  review  by  RHS.  Lenders 
will  be  responsible  for  the  full  range  of 
loan  management,  servicing,  and 
property  disposition  activities, 
associated  with  these  projects.  The 
lender  will  be  expected  to  provide 
servicing  or  contract  for  servicing  of 
each  loan  it  imderwrites.  The  maximum 
guarantee  for  a  permanent  loan  will  be 
90  percent  of  the  unpaid  principal  and 
interest  of  the  loan,  and  in  the  case  of 
a  construction  loan,  the  maximum 
guarantee  will  be  90  percent  of  the  work 
in  place,  or  up  to  90  percent  of  the 
amounts  actually  advanced  by  the 
lender,  whichever  is  less.  Any  losses 
would  be  split  on  a  pro-rata  basis 
between  the  lender  and  the  Agency  from 
the  first  dollar  lost. 

n.  Allocation 

Fiscal  year  (FY)  2001  budget  authority 
provides  approximately  $100  million  in 
program  dollars.  All  FY  2001  funds  will 
be  held  in  the  National  office.  There  are 
no  set-asides  for  the  GRRHP  for  FY 
2001. 

m.  The  NOFA  Response  Process 

Lenders  should  respond  to  the  section 
538  NOFA  only  when  they  have 
completed  a  preliminary  underwriting 
analysis  and  are  wilUng  to  make  the 
proposed  loan,  subject  to,  among  other 
conditions,  to  the  issuance  of  a 
guarantee  by  the  Agency.  Unfortunately, 
the  Agency  has  found  that  in  some 
instances,  this  has  not  been  the  case.  In 
an  effort  to  reduce  the  number  of 
unacceptable  NOFA  responses  and 
judiciously  commit  program  dollars  to 
projects  that  demonstrate  a  readiness  to 
proceed,  the  Agency  will  strictly  adhere 
to  the  submission  requirements  foimd  in 
chapter  4  of  HB-1-3565. 

In  the  interest  of  time,  lenders  have 
the  option  of  submitting  a  combined 
NOFA  response  and  application. 
However,  the  Agency  wall  not  give 
preference  to  a  submission  containing 
both  a  NOFA  response  and  an 
application.  Lenders  who  submit 
complete  applications  are  encoxiraged, 
but  not  required,  to  include  a  checklist 
of  the  items  listed  in  paragraph  4.9,  of 
HB-1-3565  and  to  have  their 


applications  indexed  and  tabbed  to 
facilitate  the  review  process. 

fjOFA  responses  will  be  reviewed  for 
completeness  and  eligibility,  and  if  so 
deemed,  the  lender  will  be  asked  to 
submit  a  full  application  and  the 
required  application  fee  of  $2,500.00. 
The  application  and  fee  must  be 
submitted  within  90  days  of  the  date  the 
lender  receives  the  selection  letter, 
unless  the  Agency  has  agreed  to  an 
extension  because  the  applicant  is 
waiting  for  a  determination  of  their 
application  for  tax  credits,  or  other 
soiu-ces  of  project  funds,  from  an 
allocating  governmental  or  quasi- 
governmental  Agency  and  the  applicant 
is  scheduled  to  be  notified  after  the 
initial  90  day  time  frame  has  expired. 
Applications  and  fees  will  be  sent  to  the 
Rural  Development  State  office  in  which 
the  project  is  located.  If  an  application 
is  not  submitted  within  90  days  from 
the  date  of  the  letter  notifying  the  lender 
of  the  NOFA  selection,  the  selection  is 
subject  to  cancellation,  thereby  allowing 
another  NOFA  response  that  is  ready  to 
proceed  with  processing  to  be  selected. 

To  submit  a  complete  application,  the 
lender  will  work  with  the  Agency  to 
complete  the  appropriate  level  of 
environmental  review  in  accordance 
with  7  CFR  part  1940,  subpart  G.  prior 
to  the  issuance  of  the  Conditional 
Commitment,  loan  approval,  or 
obligation  of  funds,  whichever  occurs 
first.  In  addition,  the  Agency  will 
determine  that  the  Civil  Rights  Impact 
Analysis  Certification  and  all  other 
Federal  requirements,  including 
intergovernmental  review  (RD 
Instruction  1940-J)  and  flood  insurance 
requfrements  (7  CFR  part  1806  subpart 
B),  both  available  in  any  Rural 
Development  office,  have  been  met  prior 
to  taking  any  official  action  on  an 
application  for  a  loan  guarantee. 

rV.  Interest  Credit 

Assistance  can  include  both  loan 
guarantees  and  interest  credits.  For  at 
least  20  percent  of  the  loans  made  under 
the  program.  RHS  will  provide  the 
borrower  with  interest  credits  to  reduce 
the  interest  rate  of  the  loan  by  a 
maximimi  of  250  basis  points.  However, 
in  no  instance  will  the  lender's  interest 
rate  be  reduced  to  lower  than  the 
Applicable  Federal  Rate  as  such  term  is 


used  in  section  42(I)(2)(D)  of  the 
Internal  Revenue  Code  of  1986. 

RHS  will  provide  interest  credit  on 
loans  up  to  $1.5  million.  Lenders  w'ith 
proposals  that  could  be  viable  with  or 
without  interest  credits  are  encouraged 
to  submit  a  NOFA  response  reflecting 
financial  and  market  feasibility  under 
both  funding  options.  A  request  in  the 
NOFA  response  to  be  considered  under 
both  options  will  not  affect  the  rating  of 
the  response  for  interest  credit  selection. 
However,  once  the  interest  credit  funds 
are  exhausted,  only  those  NOFA 
responses  requesting  consideration 
under  both  funding  options  or  the  Non- 
Interest  Credit  option  will  be  further 
considered. 

Due  to  limited  interest  credit  funds 
and  the  Agency's  responsibility  to  target 
and  give  priority  to  rural  areas  most  in 
need.  NOFA  responses  requesting  to 
receive  interest  credit  must  score  a 
minimum  threshold  of  70  points.  The 
NOFA  responses  will  be  scored  on  the 
basis  of  the  criteria  as  described  in  7 
CFR  3565. 5fb)  and  as  published  in 
paragraph  VIII  of  this  NOFA.  In  the 
event  that  requests  exceed  available 
funds,  the  interest  credit  NOFA 
responses  will  be  ranked  and  scored 
separately  using  the  same  selection 
criteria  as  described  above.  In  the  event 
of  ties,  selection  between  proposals  will 
be  by  lot. 

V.  NOFA  Response  Requirements 

NOFA  response  requirements  are 
subject  to  change.  It  is  important  to  note 
that  all  responses  must  be  submitted  in 
accordance  with  the  terms  of  this 
NOFA,  which  are  different  from  the 
NOFA  issued  in  FY  2000. 

Selections  will  be  based  on  the 
lender's  review  of  project  feasibility  and 
merit. 

At  a  minimum,  the  information 
contained  in  the  following  sample 
NOFA  Response  must  be  submitted  by 
the  lender,  on  lenders  letterhead,  and 
be  signed  by  both  the  lender  and  the 
applicant.  Incomplete  responses  will 
not  be  considered,  and  the  lender  will 
be  notified  of  the  reason  that  the 
response  was  incomplete.  The  required 
NOFA  Response  information  is  listed  as 
follows: 

Sample  NOFA  Response: 

BILUNG  CODE  3410-XY-J 
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Lender  Name 

'Lender  organization  name. 

Lender  Tax  Id  Number 

Insert  number. 

Lender  Contact  Name 

Name  of  the  lender  contact  for  loan. 

Mailing  Address 

Complete  mailing  address  for  lender. 

Phone  Number 

Phone  number  for  lender  contact. 
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Fax  Number 

Insert  number . 

E-mail  Address 

Insert  E-mail  address. 

If. 

Borrower  Name  And  Organization  Type 

State  whether  borrower  is  a  Limited 
Partnership,  Corporation,  Indian 
Tribe,  etc. 

Tax  Classification  Type 

State  whether  borrower  is  full 
profit,  not  for  profit,  etc. 

Borrower  Tax  Id  Number 

Insert  number. 

Borrower  Address,  including  County 

Insert  Address  and  County. 

Borrower  Phone  Number 

Insert  Number. 

Principal  Or  Key  Member 

Insert  name  and  title. 

Borrower  Information  And  Statement  Of 
Housing  Development  Experience 

Attach  relevant  information. 

New  Construction  Or  Repair/Rehab.  Of  At 
Least  $15,000/Unit. 

State  whether  the  project  is  new 
construction  or  repair/rehab. 

Project  Location  Town 

Town  in  which  the  project  is  located. 

Project  County 

County  in  which  the  project  is 
located. 

Project  State 

State  in  which  the  project  is 
located . 

Project  Zip  Code 

Insert  Number. 

Project  Congressional  District 

Congressional  District  for  project 
location. 

Project  Name 

Insert  project  name. 

Project  Type  ^ 

Family,  Senior  or  Mixed. 

Property  Description  And  Proposed 

See  Attached. 
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Development  Schedul': 


Total  Pro";ect  Deve -cpmenc  Cost 


Number  Of  Units 


Enter  amount  for  total  project 


Cost  Per  Unit 


Bedroom  Mix 


Rent 


Median  Income  For  Community 


Evidence  Of  Site  Control 


Description  Of  Any  Environmental  Issues 


Loan  Amount 


Interest  Credit  (I( 


If  Above  Is  Yes,  Should  Proposal  Be 
Considered  Under  Non- IC  Selection,  If 
IC  Funds  Are  Exhausted? 


Borrower's  Proposed  Equity 


TAX  CREDITS 


Other  Sources  Of  Funds 


Loan  To  Value 


Debt  Coverage  Rati; 


Percentage  Of  Guarantee 


Collateral 


The  total  number  of  units  in  the 


project , 


Total  development  cost  divided  by 
number  of  units . 


Number  of  units  by  number  of 
bedrooms . 


Proposed  rent  structure. 


Provide  median  income  for  the  project 
community. 


Attach  relevant  information. 


Attach  relevant  information. 


Insert  the  loan  amount 


Is  interest  credit  requested  for  this 
loan  (Yes  or  No) . 


If  Yes,  proposal  must  show  financial 
feasibility  for  NON-IC  consideration. 


Insert  Amount 


Are  tax  credit  to  be  provided  to 

project? 


List  all  funding  sources. 


Guaranteed  loan  divided  by  value. 


Net  Operating  Income  divided  by  debt 
payments . 


Percentage  guarantee  requested. 


Attach  relevant  information. 
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EZ/EC 


Yes  or  No.  Is  the  project  in  EZ/EC 
community? 


Colonia  Or  Tribal  Lands 


Yes  or  No.  Is  the  project  in  a 
Colonia  or  on  an  Indian  Reservation? 


Presidential  Declared  Disaster  Area 


Yes  or  No 


Population 


Must  be  within  the  20,000  population 
limit  set  for  the  program. 


Is  A  Guarantee  For  Construction 


Advances  Being  Requested? 


Yes  or  No.  (The  Agency  will  guarantee 
construction  advances,  only  as  part 
of  a  combination  construction  and 
permanent  loan) . 


Loan  Term 


Fixed  rate,  up  to  a  4  0  year  term, 
must  be  fully  amortizing.   Note: 
Balloon  mortgages  are  not  eligible 


Basis  Points  Over  10  Year  Treasury 


Insert  relevant  number . 


VI.  Lender  Submission  Requirements 

(A)  Lender  Eligibility  and  Approval 
Status;  Evidence  that  the  lender  is  either 
an  approved  lender  for  the  purposes  of 
the  GRRHP  or  that  the  lender  is  eUgible 
to  apply  for  approved  lender  status  as 
defined  in  paragraph  IX.(D)  of  this 
NOFA  will  be  submitted. 

(B)  Lender  Certification:  A 
commitment  letter  or  certification  by  the 
lender  that  the  lender  will  make  a  loan 
to  the  borrower  for  the  proposed  project, 
under  specified  terms  and  conditions 
subject  to  the  issuance  of  a  guarantee  by 
the  Agency.  The  lender  certification 
must  be  on  the  lender's  letterhead,  and 
be  signed  by  both  the  lender  and  the 
applicant,  and  will  be  submitted  by  the 
lender  to  the  Agency. 

VIL  Competitive  Criteria 

To  expedite  the  review  of  the  NOFA 
responses,  RHS  suggests  using  the 
sample  NOFA  response  checklist  found 
in  paragraph  V.  of  this  NOFA  to  ensure 
that  all  the  submission  requirements 


and  competitive  criteria  of  this  NOFA 
have  been  addressed. 

Vin.  Selection  Criteria 

NOFA  responses  will  be  reviewed  as 
received  on  a  first  come  first  serve  basis 
on  the  third  Thursday  of  each  month.  In 
the  event  that  demand  exceeds  available 
funds,  priorities  will  be  assigned  to 
eligible  proposals  on  the  basis  of  the 
following  criteria  as  described  in  7  CFR 
3565.5(b)  and  as  published  in  this 
NOFA.  In  the  event  of  ties,  selection 
between  proposals  will  be  by  lot.  Points 
will  be  assigned  as  follows: 

(A)  Projects  located  in  rural 
communities  with  the  smallest 
population  will  receive  priority.  All 
proposals  will  be  ranked  in  order  of 
their  population.  The  proposals  will  be 
given  a  point  score  starting  with  the 
project  located  in  the  area  with  the 
lowest  population  receiving  20  points, 
the  next  19  points  and  so  forth,  until  up 
to  20  projects  have  received  points. 

(B)  The  most  needy  communities  as 
determined  by  the  median  income  from 


the  most  recently  available  census  data. 
The  proposals  will  be  given  a  point 
score  starting  with  the  community 
having  the  lowest  median  income 
receiving  20  points,  the  next  19  points 
and  so  forth  until  up  to  20  proposals 
have  received  points. 

(C)  Partnering  and  leveraging  in  order 
to  develop  the  maximum  number  of 
housing  units  and  promote  partnerships 
with  itate  and  local  communities, 
including  other  partners  with  similar 
housing  goals.  Leveraging  points  will  be 
awarded  as  follows: 


Loan  to  value  ratio  (percentage  %} 

Points 

More  than  75  

10 

70-75              

15 

Less  than  70  

20 

(D)  Loans  with  interest  rates  less  than 
the  maximum  allowable  250  basis 
points  over  the  10  Year  Treasury  Bond 
Yield  will  be  awarded  points  as  follows 
(fractional  basis  points  will  be  rounded 
to  the  nearest  whole  basis  point); 
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VOL 


65 


ISS 


DE 
26 


Interest  rate 

Points 

More  than  200  basis  points          

0 

200  to  151  basis  points,  inclusive  .... 

5 

150  to  100  basis  points  inclusive  .... 

10 

99  to  50  basis  points,  inclusive      

15 

Less  than  50  basis  points 

20 

(E)  Preference  will  be  given  to 
proposals  having  a  higher  percentage  of 
3-5  bedroom  units  to  total  units  The 
proposals  will  be  ranked  in  order  of  thi.-^ 
percentage  with  the  proposal  with  the 
highest  percent  receiving  20  points,  the 
next  19  points  and  so  forth  until  up  to 
20  projects  have  received  points 

(F)  Proposals  to  be  developed  in  a 
colonia,  on  tribal  land,  in  an 
Empowerment  Zone  or  Enterprise 
Communitv.  or  in  a  place  identified  in 
the  State  consolidated  plan  or  State 
needs  assessment  as  a  high  need 
communitv  for  multifamily  housing  (20 
points). 


4I 

(G)  Projects  will  be  ranked  bv  the 
length  of  the  amortization  period,  with 
the  longest  receiving  priority  as  follows: 

Amortization  (Yrs  ) 

Points 

8^1 

40  

At  least  35    

At  least  30       .. 

At  least  20    

Less  than  20   .. 

20 

15 

^^^H 

10 

^^^1 

5 

^^^H 

0 

^^^^H 

IX.  Additional  Information 

(A).  Maximum  Interest  Rate 

The  maximum  allowable  interest  rate 
on  a  loan  submitted  for  a  guarantee  is 
250  basis  points  over  the  10-year 
Treasurv  Bond  Yield  as  published  in  the 
Wall  Street  Journal  as  of  the  business 
dav  prior  to  the  business  day  the  \ield 
is  set. 

(B).  Surcharges  for  (Guarantee  of 
Construction  .^dvances 

There  is  no  surcharge  for  guarantet"  of 
construction  advances  for  FY  2001 


(C).  Program  Fees  for  FY  2001 

( 1 1  There  is  an  initial  guarantee  fee  of 
\'\,  of  the  total  guarantee  amount  which 
will  be  due  when  the  loan  guarantee  is 
issued.  For  purposes  of  calculating  this 
fee.  the  guarantee  amount  is  the  product 
of  the  percentage  of  the  guarantee  times 
the  initial  principal  amount  of  the 
guaranteed  loan. 

(2)  There  is  an  annual  renewal  fee  of 
0.5%  of  the  guaranteed  outstanding 
principal  balance  charged  each  year  or 
portion  of  the  year  that  the  guarantee  is 
in  effect.  This  fee  will  be  collected 
prospectivelv  on  January  1,  of  the 
calendar  year. 

(3)  There  is  no  fee  for  site  assessment 
and  market  analysis  or  preliminary 
feasibility  in  FY  2001. 

(4)  There  is  a  non-refundable 
application  fee  of  $2,500  when  the 
application  is  submitted  following 
proposal  selection  under  the  NOFA. 

(5)  There  is  a  flat  fee  of  $500  when  a 
lender  requests  RHS  to  extend  the  term 
of  a  guarantee  commitment. 

(6)  There  is  a  flat  fee  of  $500  when  a 
lender  requests  RHS  to  reopen  a 
guarantee  commitment  after  the  period 
of  the  commitment  lapses. 

(7)  There  is  a  flat  fee  of  $1,250  when 
a  lender  requests  RHS  to  approve  the 
transfer  of  property  and  assumption  of 
the  loan  to  an  eligible  applicant. 

(8)  There  is  no  lender  application  fee 
for  lender  approval  in  FY  2001. 

(D)   Eligible  Lenders  for  section  538 
Approval 

The  application  for  lender  approval 
must  be  made  at  the  same  time  as  the 
first  loan  application.  The  first  loan 
application  means:  (1)  The  first 
application  for  a  loan  guarantee  for  a 
new  loan;  or  (2)  The  first  application 
before  ownership  of  any  GRRHP  loan  is 
transferred  to  that  lender.  A  lender  must 
he  approved  before  a  loan  guarantee  is 
issued  or  a  guaranteed  loan  is  acquired. 

An  eligible  lender  must  be  a  licensed 
business  entity  or  Housing  Finance 
.Vuthnritv  (HFA)  in  good  standing  in  the 


state  or  states  where  it  conducts 
business,  be  approved  by  the  Agency; 
and  meet  at  least  one  of  the  criteria 
contained  below.  Lenders  who  are  not 
eligible  may  participate  in  the  program 
if  they  maintain  a  correspondent 
relationship  with  a  lender  who  is 
eligible.  An  eligible  lender  must: 

(1)  Meet  the  qualifications  of,  and  be 
approved  by,  the  Secretary  of  Housing 
and  Urban  Development  to  make  multi- 
family  housing  loans  that  are  to  be 
insured  under  the  National  Housing 
Act: 

(2)  Meet  the  qualifications  and  be 
approved  by  Fannie  Mae  or  Freddie  Mac 
to  make  multi-family  housing  loans  that 
are  to  be  sold  to  such  corporations; 

(3)  Be  a  state  or  local  Housing  Finance 
Authority,  or  a  member  of  the  Federal 
Home  Loan  Bank  system,  with  a 
demonstrated  ability  to  underwrite, 
originate,  process,  close,  service, 
manage,  and  dispose  of  multifamily 
housing  loans  in  a  prudent  manner; 

(4)  Be  a  lender  who  meets  the 
requirements  for  Agency  approval 
contained  in  7  CFR  part  3565  subpart  C 
and  has  a  demonstrated  ability  to 
underwrite,  originate,  process,  close, 
service,  manage,  and  dispose  of 
multifamily  housing  loans  in  a  prudent 
manner;  or 

(5)  Be  a  lender  who  meets  the 
following  requirements  in  addition  to 
the  other  requirements  of  7  CFR  part 
3565  subparts  C  and  I: 

(a)  Have  qualified  staff  to  perform 
multi-family  housing  servicing  and  asset 
management; 

(b)  Have  facilities  and  systems  that 
support  servicing  and  asset  management 
functions;  and 

(c)  Have  documented  procedures  for 
carrying  out  servicing  and  asset 
management  responsibilities. 

Dateci:  December  15.  2000 
James  C.  Kearney. 

Administrator.  Rural  Housing  Sen-ice 
[FR  Doc.  00-32624  Filed  12-22-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 

[OPPTS-42213A;  FRL-6758-4] 
RIN  2070-AD16 

Testing  of  Certain  IHigh  Production 
Voiume  Chemicals 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  a  test  rule 
under  section  4(a)(1)(B)  of  the  Toxic 
Substances  Control  Act  (TSCA)  to 
require  manufacturers  (including 
importers)  and  processors  of  certain 
high  production  volume  (HPV)  chemical 
substances  to  conduct  testing  for  acute 
toxicity;  repeat  dose  toxicity: 
developmental  and  reproductive 
toxicity;  genetic  toxicity  (gene 
mutations  and  chromosomal 
aberrations);  ecotoxicity  (in  fish. 
Daphnia.  and  algae)  and  environmental 
fate  (including  five  tests  for  physical 
chemical  properties  and 
biodegradation).  EPA  has  preliminarily 
determined  that  each  of  the  37  chemical 
substances  included  in  this  proposed 
rule  is  produced  in  substantial 
quantities  and  that  there  is  substantial 
human  exposure  to  each  of  them. 
Moreover.  EPA  believes  that  there  are 
insufficient  data  to  reasonably 
determine  or  predict  the  effects  on 
health  or  the  environment  of  the 
manufacture,  distribution  in  commerce, 
processing,  use.  or  disposal  of  the 
chemicals,  or  any  combination  of  these 
activities.  EPA  has  concluded  that  this 
proposed  testing  program  is  needed  and 
appropriate  for  developing  such  data. 


Data  developed  under  this  proposed 
rule  will  provide  critical  information 
about  the  environmental  fate  and 
potential  hazards  associated  with  these 
chemicals  which,  when  combined  with 
information  about  exposure  and  uses, 
will  allow  the  Agency  and  others  to 
evaluate  potential  health  and 
environmental  risks  and  take 
appropriate  follow  up  action.  Persons 
who  export  or  intend  to  export  any 
chemical  substance  included  in  the  final 
rule  based  on  this  proposed  rule  would 
be  subject  to  the  export  notification 
requirements  in  TSCA  section  12(b)(1) 
and  at  40  CFR  part  707.  subpart  D.  EPA 
has  also  taken  steps,  as  described  in  this 
document,  to  consider  animal  welfare 
and  to  provide  instructions  on  ways  to 
reduce  or  in  some  cases  eliminate 
animal  testing,  while  at  the  same  time 
ensuring  that  the  public  health  is 
protected. 

DATES:  Comments,  identified  by  docket 
control  number  OPPTS-42213A.  must 
be  received  by  EPA  on  or  before  April 
25.  2001.  If  you  want  to  request  an 
opportunity  to  present  oral  comments, 
refer  to  Unit  I.E.  of  the  SUPPLEMENTARY 
INFORMATION.  Your  request  must  be  in 
writing  and  must  be  received  by  EPA  on 
or  before  January  25.  2001.  Only  if  such 
a  request  is  received,  would  EPA 
schedule  a  public  meeting  on  this 
proposed  rule,  which  would  be 
announced  in  a  subsequent  document  in 
the  Federal  Register  and  held  in 
Washington.  DC. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  1.  of  the 
SUPPLEMENTARY  INFORMATION   To  ensure 


proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPPtS-42213A  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham.  Acting  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  204'60;  telephone 
numbers:  (202)  554-1404;  e-mail 
address:  TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Keith  Cronin,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460: 
telephone  number:  (202)  260-8130:  fax 
number:  (202)  260-1096:  e-mail  address: 
ccd.citb@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  manufacture  (defined  by  statute  to 
include  import)  or  process  any  of  the 
chemical  substances  that  are  listed  in 
§  799.5085(j)  of  the  proposed  regulatory- 
text.  Any  use  of  the  term  "manufacture" 
in  this  document  will  encompass 
"import,"  unless  otherwise  stated.  In 
addition,  as  described  in  Unit  VI.  .  once 
the  Agency  issues  a  final  rule,  any 
person  who  exports,  or  intends  to 
export,  any  of  the  chemical  substances 
included  in  the  final  rule  will  be  subject 
to  the  export  notification  requirements 
in  40  CFR  part  707,  subpart  D. 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 


Table  1  .—Entities  Potentially  Affected  by  the  Proposed  Testing  Requirements 


Type  ot  entity 


NAICS  codes 


Examples  of  potentially  aflected  entities 


Chemical  Manulacturers  (including  Import-     325.32411 

ers) 
Processors  325.32411 


Persons  who  manufacture  (defined  by  statute  to  include  import)  one 
or  more  of  the  subject  chemical  substances 

Persons  who  process  one  or  more  of  the  subject  chemical  sub- 
stances 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  Table  1  of  this  unit 
could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  this  action  might 
apply  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 


examine  the  applicability  provisions  in 
L'nit  V.E.  entitled  Would  I  be  required 
to  test  under  this  rule?  and  consult  the 
proposed  regulatory  test.  If  you  have 
any  questi(ms  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

If  you  are  an  entity  identified  in  Table 
1  of  this  unit,  you  would  only  be  subject 
to  the  testing  requirements  contained  in 
this  proposed  rule  if  you  manufacture  or 


process  any  of  the  chemical  substances 
that  are  listed  in  §  799.5085(j)  of  the 
proposed  regulatory  text. 

B  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
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"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  fox  this  document  under 
"Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

You  may  also  access  additional 
information  about  the  Chemical  Right- 
to-Know  Program  at  http://ww.epa.gov/ 
chemrtk/  or  about  the  TSCA  testing 
program  at  http://www.epa.gov/ 
opptintr/chemtest/.  For  your 
convenience,  EPA  may  have  also 
provided  some  non-EPA  internet 
addresses.  In  doing  so,  the  Agency  has 
verified  the  accuracy  of  these  addresses 
at  the  time  of  signature.  However,  since 
EPA  is  not  responsible  for  these  non- 
EPA  sites,  the  Agency  does  not  have  any 
control  over  these  addresses.  A  paper 
copy  of  any  docimient  referenced  in  this 
way  has  been  included  in  the  public 
version  of  the  official  record  for  this 
document  as  described  in  Unit  I.B.2. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-42213A.  The  official  record 
consists  of  the  documents  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  dimng 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE  B-607.  401  M  St.,  SW., 
Washington,  DC.  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  nimiber  for  the  Center  is  (202) 
260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conmients  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-42213A  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Enviroiunental  Protection 


Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO).  East  Tower  Rm. 
G-099,  Waterside  Mall.  401  M  St..  SW.. 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  oppt.ncic@epa.gov  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6/7/8/9  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  docket 
control  number  OPPTS-42213A. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
consult  the  technical  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  Can  I  Request  an  Opportunity  to 
Present  Oral  Conunents  to  the  Agency? 

You  may  submit  a  request  for  an 
opportunity  to  present  oral  comments. 
This  request  must  be  made  in  writing. 
If  such  a  request  is  received  on  or  before 
January  25,  2001,  EPA  will  hold  a 
public  meeting  on  this  proposed  rule  in 
Washington,  DC.  This  written  request 
must  be  submitted  to  the  address 
provided  in  Unit  I.C.I  and  2.  If  such  a 
request  is  received,  EPA  will  announce 


the  scheduling  of  the  public  meeting  in 
a  subsequent  document  in  the  Federal 
Register.  If  a  public  meeting  is 
announced,  and  if  you  are  interested  in 
attending  or  presenting  oral  and/or 
written  comments  at  the  public  meeting, 
you  should  follow  the  instructions 
provided  in  the  subsequent  document 
announcing  the  public  meeting. 

F.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

EPA  invites  you  to  provide  your 
views  on  the  vcirious  options  proposed, 
new  approaches  not  yet  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  rule.  You  may 
find  the  following  suggestions  helj    al 
for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  listed  under 
DATES. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Authority 

This  dociunent  proposes  a  test  rule 
under  section  4(a)(1)(B)  of  TSCA.  15 
U.S.C.  2603(a)(1)(B).  that  would  require 
certain  health  and  environmental  tests 
for  37  chemical  substances  that  are 
produced  in  substantial  quantities,  and 
that  enter  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  and/or  to  which 
there  is  or  may  be  significant  or 
substantial  human  exposure.  The  tests 
pertain  to  acute  toxicity:  repeat  dose 
toxicity:  development^  and 
reproductive  toxicity:  genetic  toxicity 
(gene  mutations  and  chromosomal 
aberrations);  ecotoxicity  (tests  in  fish. 
Daphnia,  and  algae);  and  environmental 
fate  (including  five  tests  for  physical 
chemical  properties  and 
biodegradation).  Some  or  all  of  these 
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tests  would  be  required  for  a  particular 
chemical  substance,  depending  upon 
what  data  are  already  available  for  that 
substance. 

Section  2(b)(1)  of  TSCA,  15  U.S.C. 
2601(b)(1).  states  that  it  is  the  policy  of 
the  United  States  that  "adequate  data 
should  be  developed  with  respect  to  the 
effect  of  chemical  substances  and 
mixtures  on  health  and  the  environment 
and  that  the  development  of  such  data 
should  be  the  responsibilit\  of  those 
who  manufacture  |  which  is  defined  by 
statute  to  include  import]  and  those 
who  process  such  chemical  substances 
and  mixtures  [.|"  To  implement  this 
policy.  TSCA  section  4{a)  mandates  that 
EPA  require  by  rule  that  manufacturers 
and  processors  of  chemical  substances 
and  mixtures  conduct  testing  if  the 
.administrator  finds  that; 

( IJI.^Ki)  the  manufai  ture.  distribution  in 
commerce,  processing,  use.  or  disposal  of  a 
chemical  substance  or  mixture,  or  that  any 
i:;ombination  of  such  activities,  may  present 
an  unreasonable  risk  of  injury  to  health  or  the 
environment. 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  such 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data,  or 

(B)(il  a  c  hemical  substance  or  mixture  is  or 
will  be  produced  in  substantial  quantities, 
and  (I)  It  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  or  (II)  there  is  or  may 
be  significant  or  substantial  human  exposure 
to  such  substance  or  mixture. 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  the 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data  |  1 

If  EPA  makes  these  findings  for  a 
chemical  substance  or  mixture,  the 
.administrator  must  require  by  rule  that 
testing  be  conducted  on  that  chemical 
substance  or  mixture.  The  purpose  of 
the  testing  would  be  to  develop  data 
about  the  substance  or  mixture's  health 
and  environmental  effects  where  there 
is  an  insufficiency  of  data  and 
experience,  in  order  to  support  a 
determination  that  the  manufacture, 
distribution  in  commerce,  processing, 
use  or  disposal  of  the  substance  or 
mixture,  or  any  combination  of  such 
activities,  does  or  does  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 


Once  the  Administrator  has  made  a 
finding  under  TSCA  .section  4(a)(1),  EPA 
may  require  any  type  of  health  or 
environmental  effects  testing  necessary 
to  address  unanswered  questions  about 
the  effects  of  the  chemical  substance. 
EPA  need  not  limit  the  scope  of  testing 
required  to  the  factual  basis  for  the 
T.SCA  section  4(a)(ll(A)(i)  or  (B)(i) 
findings,  as  long  as  EPA  finds  that  there 
are  insufficient  data  and  experience 
upon  which  the  effects  of  the 
manufacture,  di.stribution  in  commerce, 
processing,  use,  or  disposal  of  such 
substance  or  mixture  or  of  any 
combination  of  such  activities  on  health 
or  the  environment  can  reasonably  be 
determined  or  predicted,  and  that 
testing  is  necessary  to  develop  the  data. 
This  approach  is  explained  in  more 
detail  in  EPA's  statement  of  policy  for 
making  findings  under  TSCA  section 
4(a)(1)(B)  (frequently  described  as  the 
■'B'  policy)  in  the  Federal  Register  of 
Mav  14,  1993  (58  FR  28736)  (Ref.  24  at 
28738-28739). 

In  this  proposed  rule,  EPA  intends  to 
use  its  broad  TSCA  section  4  authority 
to  obtain  the  data  necessary'  to  support 
the  development  of  preliminary  or 
"screening  level"  hazard  and  risk 
characterizations  for  certain  HPV 
chemical  substances  (see  §  799.5085(j) 
of  the  proposed  regulatory  text  for  the 
list  of  chemicals).  EPA  has  made 
preliminary  findings  for  these  chemicals 
under  TSCA  section  4(a)(1)(B)  that: 
They  are  produced  in  substantial 
quantities;  there  is  or  may  be  substantial 
human  exposure  to  them;  existing  data 
are  insufficient  to  determine  or  predict 
their  health  and  environmental  effects; 
and  testing  is  necessary  to  develop  such 
data.  Testing  for  additional  HPV 
chemical  substances  (Ref.  1)  will  be 
proposed  at  a  later  date  as  the  Agency 
learns  more  about  these  additional 
substances  with  respect  to  human 
exposure,  release,  and  sufficiency  of  the 
data  and  experience  available  on  the 
hazards  of  the  substances, 

ni.  Background 

A  Why  is  EPA  Pursuing  Hazard 
Information  on  HPV  Chemicals? 

EP.\  found  that,  of  those  non- 
polymeric  organic  substances  produced 
or  imported  in  amounts  equal  to  or 
greater  than  1  million  pounds  per  year 
based  on  1990  reporting  for  EPA's 
Inventory  Update  Rule  (lUR)  (40  CFR 
part  710),  only  7%  have  a  full  set  of 
publicly  available  internationally 
recognized  basic  health  and 
environmental  fate/effects  screening  test 
data  (Ref.  2).  Of  the  over  2,800  U.S.  HPV 
chemicals  based  on  1990  data,  43% 
have  no  publicly  available  basic  hazard 


data.  For  the  remaining  chemicals, 
limited  amounts  of  the  data  are 
available.  This  lack  of  available  hazard 
data  compromises  EPA's  and  others' 
ability  to  determine  whether  these  HPV 
chemicals  pose  potential  risks  to  human 
health  or  the  environment,  as  well  as 
the  public's  right-to-know  about  the 
hazards  of  chemicals  that  are  found  in 
their  envirorunent,  their  homes,  their 
workplaces,  and  the  products  that  they 
buy.  It  is  EPA's  intent  to  close  this 
knowledge  gap.  EPA  believes  that  for 
most  of  the  HPV  chemicals,  insufficient 
data  are  readily  available  to  reasonably 
determine  or  predict  the  effects  on 
health  or  the  environment  from  the 
manufacture  (including  importation), 
distribution  in  commerce,  processing, 
use,  or  disposal  of  the  chemicals,  or  any 
combination  of  these  activities.  EPA  has 
concluded  that  a  program  to  collect  and, 
where  needed,  develop  basic  screening 
level  toxicity  data  is  necessary  and 
appropriate  to  provide  information  in 
order  to  assess  the  potential  hazards/ 
risks  that  may  be  posed  by  exposure  to 
HPV  chemicals. 

On  April  21,  1998,  a  national  effort, 
known  as  the  "Chemical  Right-To- 
Know"  (ChemRTK)  Program,  was 
announced  in  order  to  empower  citizens 
with  knowledge  about  the  most 
widespread  chemicals  in  commerce — 
chemicals  that  people  may  be  exposed 
to  in  the  places  where  they  live,  work, 
study,  and  play.  EPA's  ChemRTK 
Program  is  being  designed  in  such  a  way 
as  to  make  certain  basic  information 
about  HPV  chemicals  available  to  the 
public. 

EPA  plans  to  make  available  to  the 
public  the  summarized  data  obtained  on 
HPV  chemicals.  Additional  information 
that  EPA  receives  will  also  be  shared 
with  the  public,  other  Federal  agencies, 
and  any  other  interested  parties.  As 
appropriate,  this  information  will  be 
used  to  ensure  a  scientifically  sound 
basis  for  risk  assessment/management 
actions.  This  effort,  will  serve  to  further 
the  Agency's  goal  of  identifying  and 
controlling  human  and  environmental 
risks  as  well  as  providing  greater 
protection  and  knowledge  to  the  public. 
In  addition,  EPA  and  other  parties 
agreed  to  work  with  other  nations  and 
international  groups  to  ensure 
commensurate  increases  in  the  pace  of 
complementary  voluntary  international 
data  collection  and  development  efforts 
on  HPV  chemicals. 

This  ChemRTK  Program  is  consistent 
with  the  U.S.  policy  as  presented  in  the 
TSCA,  Section  2(b)d)  of  TSCA,  15 
U.S.C,  2601(b)(1),  states  that  it  is  the 
policy  of  the  United  States  that 
"adequate  data  should  be  developed 
with  respect  to  the  effect  of  chemical 
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substances  and  mixtures  on  health  and 
the  environment  and  that  the 
development  of  such  data  should  be  the 
responsibility  of  those  who  manufacture 
and  those  who  process  such  chemical 
substances  and  mixtures." 

B.  What  Do  We  Currently  Know  About 
the  Basic  Health  and  Environmental 
Hazards  of  HPV  Chemicals? 

The  information  relevant  to 
understanding  the  basic  health  and 
environmental  hazards  of  HPV 
chemicals  is  derived  from  a  battery  of 
tests  agreed  upon  by  the  international 
conunimity  as  appropriate  for  screening 
international  HPV  chemical  substances 
for  toxicity.  Six  basic  testing  endpoints 
have  been  adopted  by  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD)  as  the  minimum 
required  to  screen  international  HPV 
chemical  substances  for  toxicity  (Ref.  4). 
The  agreed-upon  testing  endpoints, 
knowrn  as  the  OECD's  Screening 
Information  Data  Set  (SIDS)  include: 
Acute  toxicity;  repeat  dose  toxicity; 
developmental  and  reproductive 
toxicity;  genetic  toxicity  (gene 
mutations  and  chromosomal 
aberrations);  ecotoxicity  (studies  in  fish, 
Daphnia,  and  algae);  and  environmental 
fate  (including  physical/chemical 
properties  [melting  point,  boiling  point, 
vapor  pressure,  n-octanol/water 
partition  coefficient,  and  water 
solubility),  photolysis,  hydrolysis, 
transport/distribution,  and 
biodegradation).  As  conceived  by  the 
OECD,  the  "SIDS  battery"  of  tests  can  be 
used  by  governments  to  conduct  an 
initial  assessment  of  the  hazards  and 
risks  posed  by  HPV  chemical  substances 
and  prioritize  HPV  chemicals  to  identify 
those  in  need  of  additional,  more  in- 
depth  testing  and  assessment. 

A  need  for  basic  screening  level  data 
on  HPV  chemicals  has  been  identified 
and  supported  by  various  data 
availability  studies  conducted  by  EPA 
and  others.  Toxic  Ignorance,  which  was 
prepared  by  Environmental  Defense 
(formerly  the  Environmental  Defense 
Fund),  raised  a  variety  of  concerns 
about  the  imtested  chemicals  that  are 
produced  in  and/or  imported  into  the 
United  States  (Ref.  28).  Envirompiental 
Defense  found  that  baseline  data  on 
health  effects  were  not  publicly 
available  for  a  selected  set  of  100  HPV 
chemicals. 

In  April  1998.  EPA  completed  a  study 
entitled  Chemical  Hazard  Data 
Availability  Study:  What  Do  We  Really 
Know  About  the  Safety  of  High 
Production  Volume  Chemicals?  (Ref.  2) 
that  evaluated  the  public  availability  of 
screening  level  health  hazard  data  and 
environmental  hazard/fate  data  on  U.S. 


HPV  chemicals,  EPA's  study  found 
major  gaps  in  the  basic  information  on 
HPV  chemicals  that  is  readily  available 
to  EPA  and  to  the  public,  and  reinforced 
the  need  for  goveriunental  leadership  on 
this  issue.  The  study  analyzed  the 
availability  of  test  data  for  2.863  HPV 
chemicals  (defined  as  those  non- 
polymeric  organic  substances  produced 
in  or  imported  into  the  United  States  in 
amoimts  equal  to  or  greater  than  1 
million  pounds  per  year  based  on  1990 
reporting  for  EPA's  lUR  (40  CFR  part 
710),  EPA  searched  for  publicly 
available  data  on  these  chemicals  and 
learned  that  most  of  them  may  never 
have  been  tested  for  any  or  most  of  the 
SEDS  endpoints.  The  search  strategy 
used  a  total  of  11  publicly  accessible 
data  bases  in  its  analysis.  Details  of  the 
search  strategy  can  be  found  in  the 
report  (Ref,  2).  The  major  conclusions  of 
EPA's  study  are  described  in  Unit  III, A. 

In  June  1998,  the  American  Chemistrv' 
Council  (ACC,  formerly  the  Chemical 
Manufacturers  Association  (CMA)) 
issued  a  report  (Ref.  3)  regarding  public 
data  availability  for  HPV  chemicals 
based  on  a  study  conducted  with  1 1 
main  data  sources,  including  data 
sources  other  than  those  searched  by 
EPA  for  its  study.  The  ACC  report, 
entitled  Public  Availability  of  SIDS- 
Related  Testing  Data  for  U.S.  High 
Production  Volume  Chemicals  (Ref  3) 
reached  conclusions  similar  to  EPA,  that 
is,  that  only  limited  toxicity  and 
environmental  fate  data  appear  to  exist 
in  the  public  domain  for  many  U.S.  HPV 
substances.  Details  of  the  search  strategy' 
used  can  be  found  in  the  ACC  report 
(Ref  3), 

EPA  recognizes  that  additional  data 
may  exist  beyond  those  identified 
through  either  the  EPA,  ACC,  or 
Environmental  Defense  studies.  To  the 
extent  that  additional  relevant  data  are 
known  to  exist,  EPA  is  particularly 
interested  in  receiving  this  information 
as  part  of  the  HPV  Initiative  (see  Unit 
IILD.),  including  a  full  citation  for 
publications  and  "robust"  (i.e.,  detailed) 
summaries  of  pertinent  published  and 
unpublished  studies.  If  relevant 
scientifically  adequate  existing  data  are 
submitted  at  any  time  before  testing  is 
initiated,  including  after  the  final  rule  is 
issued,  the  Agency  will  consider  such 
data  to  determine  if  they  satisfy  the 
testing  requirement  and  will  take 
appropriate  necessary  action  to  ensure 
that  unnecessary  testing  is  no  longer 
required.  In  addition,  exemption 
procedures  to  be  used  are  found  at  40 
CFR  790,80  and  790,82,  Guidance  on 
the  preparation  of  robust  summaries  is 
available  on  EPA's  ChemRTK  website 
(Ref,  34). 


C.  Why  is  EPA  Focusing  on  HPV 
Chemicals? 

It  is  generally  accepted  that  chemicals 
having  a  high  level  of  production  have 
an  increased  potential  for  exposure  in 
comparison  to  low  production  volume 
chemicals.  The  focus  on  HPV  chemicals 
is  derived  from  the  experience  gained 
over  the  past  15  years  by  EPA  and  the 
OECD.  TheOECIDisan" 
intergovernmental  organization 
consisting  of  29  developed  countries, 
including  the  United  States,  with 
advanced  worldwide  market  economies. 
The  OECD  is  helping  coordinate  a 
cooperative,  international  effort  to 
secure  basic  toxicity  information  on 
HPV  chemicals  in  use  worldwide. 

The  OECD,  after  considering  a  variety 
of  priority  setting  approaches, 
concluded  in  1990  that  consideration  of 
HPV  status  provided  a  useful  and 
effective  organizing  focus  for  a 
voluntary  testing  and  assessment  effort 
to  screen  and  thereby  identify  priorities 
among  international  HPV  chemicals. 

In  the  late  1980s,  OECD  initiated  a 
voluntary'  program  to  ensure  that  basic 
information  is  available  on  international 
HPV  chemicals.  This  program,  which  is 
a  part  of  the  OECD's  program  on 
existing  chemicals,  produced  an 
internationally  agreed  upon  set  of  basic 
SEDS  screening  tests  and  is  working  to 
develop  complete  SIDS  data  sets  for  all 
international  HPV  chemicals.  The  SEDS 
includes  information  on  the  identity  of 
each  chemical,  uses,  sources  and  extent 
of  exposure;  physical  and  chemical 
properties;  environmental  fate:  and 
certain  limited  toxicity  data  for  humans 
and  the  environment.  The  SIDS  is  not 
intended  to  describe  a  chemical 
thoroughly,  but  rather  is  intended  to 
provide  enough  information  to  support 
an  initial  (or  screening)  assessment  and 
to  assign  a  priority  for  further  work.  By 
1990,  Uie  United  States  and  13  other 
OECD  member  countries  established  a 
voluntary  international  testing  program 
to  develop  the  basic  data  set  for  all 
international  HPV  chemicals.  To  date, 
the  OECD  has  initiated  or  completed 
work  on  approximately  500  chemicals. 

The  OECD  threshold  for  high 
production  volume  chemicals  is  2.2 
million  pounds  (equivalent  to  1  million 
kilograms)  reported  in  any  member 
country.  (Note  that  the  OECD  HPV 
threshold,  like  the  U.S.  HPV  threshold, 
is  not  applied  to  polymers.  However, 
the  OECD  threshold,'  unlike  the  U.S. 
HPV  threshold,  is  applied  to  inorganics 
(Ref  5)).  The  presence  of  a  chemical  on 
the  OECD's  list  of  HPV  chemicals  was 
and  continues  to  be  accepted  (Ref  5)  by 
OECD  member  countries  as  providing  a 
sufficient  indicator  of  potential 
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exposure  to  warrant  testing  at  the  SIDS 
level. 

EPA  does  not  believe  that  a 
production  volume  threshold  which  is 
chosen  for  an  international  program  on 
e.xisting  chemicals  and  which  is  the 
only  trigger  for  entry  into  that  program 
should  be  determinative  of  the 
threshold  chosen  for  "substantial 
production"  under  TSCA  section 
4(a)(l){B){i).  See  EPA's  "B"  policy  (Ref. 
24).  Among  the  reasons  is  that  the  TSCA 
section  4(a)(l)(B)(i)  finding  of 
substantial  production  is  not  the  sole 
finding  EPA  must  make  to  require 
testing  based  on  TSCA  section 
4(a)(1)(B).  EPA  must  also  find  that  there 
is  substantial  release,  or  substantial  or 
significant  human  exposure  under 
TSCA  sections  4(a)(l)(B)(i)(I)  and  (II).  In 
addition.  EPA  must  find  that  data  are 
insufficient  and  testing  is  necessar\' 
under  TSCA  sections  4(a)(l)(B)(ii)  and 

(iii). 

In  response  to  EPA's  proposed  "B" 
policy  (Ref.  23),  both  ACC  and  the 
Society  of  the  Plastics  Industrv'  Inc., 
conunented  that  EPA's  proposed 
production  volume  threshold  of  1 
million  pounds  is  a  reasonable 
interpretation  of  "substantial 
production"  under  TSCA  (Ref.  6  and  7). 
Additionally,  they  indicated  that  the 
OECD  2.2  million  pound  threshold 
would  be  preferable  to  achieve 
consistency  between  EPA's  activities 
under  TSCA  section  4  and  the  OECD 
HPV  SIDS  program. 

The  1  million  pound  threshold  for 
production  normally  used  by  EPA  under 
the  "B"  policy  generally  narrowed  the 
universe  of  chemicals  potentially 
subject  to  TSCA  section  4(a)(1)(B)  to 
11%  of  the  TSCA  Inventory  of  chemical 
substances  (see  TSCA  sections  8(a)  and 
8(b)).  using  Inventory  information 
available  in  1988  (Ref.  23  at  32296) 
However,  that  small  percentage  of  the 
Inventory-  accounts  for  95%  of  total 
chemical  production  in  the  United 
States.  EPA  believes  it  reasonable  to  use 
this  information  as  a  basis  for  making  a 
finding  of  "substantial  production  '  for 
substances  produced  at  or  above  that 
threshold.  Furthermore.  EPA  equates 
"substantial  production  "  with 
production  in  "high  volumes  " 

The  United  States  committed  to 
conducting  SIDS  testing  and  assessment 
on  25%  of  the  international  HPV 
chemicals  as  its  contribution  to  the 
OECD  HPV  SIDS  effort;  other  countries' 
commitments  for  conducting  SIDS 
testing  and  assessment  on  international 
HPV  chemicals  vary*  in  proportion  to  the 
size  of  the  countr\''s  gross  domestic 
product.  Because  most  of  the 
international  HPV  chemicals  are  also 
commercially  available  in  the  United 


States.  EPA  considers  the  OECD  HPV 
SIDS  program  to  be  an  integral  part  of 
domestic  testiiig  activities.  EPA,  in 
developing  and  implementing  the  OECD 
HPV  SIDS  program,  worked  jointly  with 
uidustry  and  environmental  groups  in 
the  United  States  and  with  governments 
and  industr\-  in  other  OECD  member 
countries  to  achieve  the  common  goal  of 
developing  this  minimum  level  of 
testing  for  HPV  chemicals.  EPA 
continues  to  work  with  other  parties 
(international  organizations, 
environmental  groups,  unions,  animal 
welfare  groups,  other  Federal  agencies, 
and  others)  to  secure  their  interest  and 
continued  support  for  this  effort. 

Nevertheless,  because  of  the  slow 
pace  of  the  OECD's  international  efforts 
to  generate  the  needed  data  (which 
would  have  potentially  required  over  30 
years  to  complete),  the  OECD  has 
recognized  the  need  to  accelerate  its 
eft'orts  in  order  to  ensure  the  availability 
of  the  basic  data  needed  to  support 
screening  level  assessments  of 
international  HPV  chemicals.  EPA  has 
also  recognized  the  need  to  accelerate 
its  efforts  to  develop  SIDS  data  on  US 
HPV  chemicals  to  support  domestic 
efforts  on  chemicals.  The  HPV  Initiative, 
which  is  described  in  Unit  HID.,  reflects 
EPA's  interest  in  collecting,  developing 
and  making  publicly  available  these 
needed  data 

D.  Why  is  EPA  Proposing  to  Take  this 
Action? 

A  major  component  of  the  Agency's 
C:hemRTK  activity  is  the  HPV  Initiative, 
which  is  a  data  collection  and 
development  program  established  by 
EPA  for  existing  U.S.  HPV  chemicals. 
Under  this  Initiative.  HPV  chemicals  are 
defined  as  non-polymeric  organic 
chemicals  manufactured  (including 
imported)  at  or  above  1  million  pounds 
per  year  based  on  information  submitted 
under  the  1990  TSCA  lUR.  The  strategy 
and  overall  approach  that  EPA  is  using 
to  address  data  collection  needs  for  U.S. 
HPV  chemicals  are  discussed  in  a 
separate  document  entitled  Data 
Collection  and  Development  on  High 
Production  Volume  IHPVj  Chemicals 
that  is  published  elsewhere  in  this  issue 
of  the  Federal  Register  (Ref.  27). 

Through  the  HPV  Initiative,  which 
includes  a  vf)luntary  component  (the 
HPV  Challenge  Program),  certain 
international  efforts,  and  rulemaking 
under  TSCA  such  as  this  proposed  rule, 
basic  screening  level  hazard  data 
necessary  to  provide  critical  information 
about  the  environmental  fate  and 
potential  hazards  associated  with  HPV 
chemicals  will  be  collected  or,  where 
necessary,  developed.  Data  collected 
and/or  developed  under  the  HPV 


Initiative,  when  combined  with 
information  about  exposure  and  uses, 
will  allow  the  Agency  and  others  to 
evaluate  and  prioritize  potential  health 
and  enviromnental  effects  and  take 
appropriate  follow  up  action.  The  HPV 
Initiative  will  generally  be  carried  out  in 
a  manner  consistent  with  the  OECD 
HPV  SIDS  program  to  ensure  that  the 
data  and  information  generated  can  be 
contributed  to  the  international  effort 
and.  conversely,  that  international  SIDS 
testing  and  assessments  can  be  used  to 
fulfill  the  data  gaps  identified  as  part  of 
the  HPV  Initiative.  Additional  detailed 
information  is  available  on  the  SIDS 
website  (http://www.oecd.org/ehs/ 
sidsman.htm)  and  EPA's  ChemRTK 
website  {http://www.epa.gov/chemrtk). 

The  following  is  a  brief  summary  of 
this  HPV  Initiative.  For  additional 
background  information  related  to  the 
HPV  Initiative,  please  refer  to  the 
document  that  is  published  elsewhere 
in  this  issue  of  the  Federal  Register 
(Ref.  27). 

1 .  Voluntary  HPV  Challenge  Program. 
A  primary  component  of  this  HPV 
Initiative  is  the  voluntary  HPV 
Challenge  Program,  which  was  created 
in  cooperation  with  industry, 
environmental  groups,  and  other 
interested  parties,  and  is  designed  to 
assemble  and  make  publicly  available 
basic  screening  level  data  on  the 
potential  hazards  of  U.S.  HPV  chemicals 
while  avoiding  unnecessary  or 
duplicative  testing.  The  voluntary  HPV 
Challenge  Program  is  described  in  detail 
the  document  that  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register  (Ref.  27). 

As  of  November  9,  2000,  EPA  has 
received  full  or  provisional 
commitments  from  469  companies, 
individually  or  through  187  consortia  to 
sponsor  2,155  chemicals  under  in  the 
voluntary  HPV  Challenge  Program. 
Continually  updated  information 
regarding  the  chemicals  being 
sponsored  under  the  voluntary  HPV 
Challenge  Program  and  the  names  of 
company  sponsors  and  consortia  can  be 
found  on  EPA's  ChemRTK  website 
(http://vsrww.epa.gov/chemrtk/ 
sumresp.htm),  and  on  the  US  HPV 
Chemic^  Tracking  System  (http:// 
www.hpvchallenge.com). 

Under  the  voluntary'  HPV  Challenge 
Program,  alternatives  to  the  testing 
proposed  under  this  proposed  rule  are 
available.  For  example,  under  the  OECD 
HPV  SIDS  program,  some  instances 
have  been  identified  where,  using 
chemical  category  approaches,  less  than 
a  full  set  of  SIDS  tests  for  every 
chemical  in  the  category  has  been 
judged  sufficient  for  screening  purposes. 
In  addition,  the  OECD  HPV  SIDS 
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program  allows  some  use  of  structure 
activity  relationships  (SAR)  analysis  for 
individual  chemicals.  These  strategies 
have  the  potential  to  reduce  the  time 
required  to  complete  the  program,  the 
nimiber  of  tests  actually  conducted,  and 
the  number  of  test  animals  needed. 

While  EPA  is  encouraging  the  use  of 
scientifically  appropriate  categories  of 
related  chemicals  and  SAR  under  the 
voluntary  component  of  the  HPV 
Initiative,  these  approaches  are  not 
included  in  this  proposed  rule. 
However,  EPA  has  not  identified  any 
possibilities  that  will  allow  inclusion  of 
the  category  and  SAR  approach  for  any 
chemicals  listed  in  this  proposed  rule. 
EPA  believes  that  the  incorporation  of 
such  elements  in  a  test  rule  would 
require  complex,  time  consimiing,  and 
resource  intensive  procedural  steps, 
such  as  multi-phase  rulemaking.  EPA 
specifically  solicits  comments  and 
suggestions  on  procedures  that  would 
allow  inclusion  of  such  approaches  in 
HPV  test  rules.  EPA  solicits  comments 
on  simplified  procedures  which  would 
allow  inclusion  of  such  approaches  in 
TSCA  section  4  HPV  SIDS  rulemaking. 

Although  the  Agency  believes  that 
none  of  the  chemicals  included  in  this 
proposed  rule  appear  to  be  candidates 
for  these  approaches,  persons  who 
believe  that  a  chemical  under  this 
proposed  rule  can  be  dealt  with  using  a 
category  or  SAR  approach  are 
encouraged  to  submit  appropriate 
information,  along  with  their  comments 
which  substantiate  this  belief.  If,  based 
on  submitted  information  and  other 
information  available  to  EPA,  the 
Agency  determines  that  a  chemical 
meets  the  requirements  for 
consideration  under  a  category  or  SAR 
approach.-and  that  practicable  measures 
are  available  at  the  time  to  modify  the 
testing  requirement,  EPA  will  take  such 
measures  as  are  necessary  to  avoid 
uimecessary  testing.  Modifications  can 
also  be  applied  for  after  the  final  rule 
issues  under  40  CFR  790.55  up  to  60 
days  before  the  specified  reporting 
deadline.  Category  or  SAR  approaches 
which  represent  significant  alterations 
in  the  scope  of  testing,  however,  would 
likely  require  multi-phase  rulemaking 
involving  publication  of  additional 
Federal  Register  document(s)  soliciting 
comment  on  the  proposed  procedures  to 
be  used.  Comment  is  specifically 
requested  on  simplified  approaches 
which  might  allow  for  the  efficient  and 
effective  handling  of  category  and  SAR 
approaches  via  rulemaking. 

a.  Can  I  still  participate  in  the 
voluntary  HPV  Challenge  Program? 
Certainly.  Although  the  participants  in 
the  voluntary  HPV  Challenge  F'rogram 
were  asked  to  submit  conunitments  by 


December  1,  1999,  you  can  still 
volunteer  through  a  viable  commitment 
(as  described  in  Unit  III.D.l.b)  to 
sponsor  chemicals  under  the  HPV 
Challenge  Program.  Sponsors  who  wish 
to  use  alternative  approaches  to  those 
proposed  for  a  chemical  listed  in  a 
proposed  TSCA  section  4  HPV  SIDS 
rulemaking  should  seriously  consider 
sponsoring  that  chemical  in  this  under 
the  voluntary  HPV  Challenge  Program 
prior  to  the  close  of  the  comment  period 
for  that  rulemaking. 

b.  How  can  I  participate  in  the 
voluntary  HPV  Challenge?  At  this  stage, 
persons  who  wish  to  sponsor  a  chemical 
through  a  viable  commitment  under  the 
HPV  Challenge  Program  must  submit 
the  following: 

i.  Commitment  letter; 

ii.  Test  plan,  robust  summaries  of 
existing  studies  with  full  citations  of 
published  studies  and  full  copies  of 
impublished  studies;  and 

iii.  Robust  summaries  of  any  newly 
conducted  studies,  and  full  copies  of 
these  studies. 

Commitments  must  be  consistent  with 
the  guidance  available  on  the  ChemRTK 
website.  Full  commitments  must  specify 
the  names  and  the  Chemical  Abstract 
Service  (CAS)  numbers  of  the  chemicals 
to  be  sponsored,  the  year  in  which 
sponsors  wdll  begin  the  assessment  of 
each  chemical,  and  the  name  and 
contact  information  for  the  technical 
person  within  the  company  who  should 
be  reached  for  more  information. 
Commitment  letters  under  the  voluntary 
HPV  Challenge  Program  must  be 
submitted  to  the  EPA  Administrator 
according  to  the  instructions  on  the 
ChemRTK  website  (Ref.  35). 

EPA  encourages  industry  and  other 
interested  parties  to  identify  and 
provide  any  additional  existing  data 
which  are  relevant  to  the  hazard 
characterization  to  avoid  any 
unnecessary  or  duplicative  testing. 
Furthermore.,  anyone  may  provide  any 
relevant  information  to  the  Agency  that 
indicates  that  certain  endpoints  need 
not  be  tested.  If  EPA  judges  the  available 
data  to  be  adequate,  the  data  gap 
identified  in  the  HPV  Initiative  will  be 
considered  to  be  filled.  To  the  extent 
that  additional  data  relevant  to  the  HPV 
chemicals  are  known  to  exist,  EPA  is 
interested  in  receiving  this  information 
under  the  voluntary  HPV  Challenge 
Program.  In  addition  to  submitting  the 
full  citation  for  published  studies  and 
full  copies  of  any  unpublished  studies, 
Commenters  under  the  HPV  Challenge 
Program  and/or  a  proposed  TSCA 
section  4  HPV  SIDS  rule(s)  who  wish  to 
submit  any  additional  relevant  studies, 
are  encouraged  to  also  prepare  a  robust 
summary  (Ref.  34)  for  each  study  to 


facilitate  making  the  information 
publicly  available,  as  well  as  facilitate 
its  review. 

EPA  plans  to  include  in  a  final  TSCA 
section  4  HPV  SIDS  rulemaking  any 
chemical  that  is  listed  in  a  proposed 
rule,  unless  a  sponsor,  in  addition  to 
agreeing  to  making  a  viable  commitment 
under  the  voluntary'  HPV  Challenge 
Program,  provides  the  following 
additional  information: 

i.  Evidence  that  work  is  underway 
and  proceeding  in  a  timely  manner; 

ii.  Data  required  to  complete  the  SIDS 
battery'  are  developed  within  the  time 
frame  set  by  EPA  in  the  proposed  rule; 
and 

iii.  Robust  summaries,  and  full  copies 
of  all  final  study  reports  from  new 
studies  and  existing  data  submitted  to 
EPA  in  a  timely  manner. 

Viable  commitments  that  involve  SAR 
and  categories  and  that  are  consistent 
with  the  guidance  available  on  the 
website  (Ref.  30  and  31)  regarding  SAR 
and  categories  under  the  voluntary 
component  of  the  HPV  Initiative  can 
still  be  submitted  to  EPA.  but 
submission  as  early  as  possible  will  best 
avoid  unnecessary  or  duplicative 
testing.  If  a  viable  commitment  is  made 
and  kept,  and  the  information  is  deemed 
adequate,  EPA  would  not  include  that 
chemical  in  a  final  TSCA  section  4  HPV 
SIDS  rulemaking. 

Additional  information  on  the 
volimtary  HPV  Challenge  Program  is 
available  on  the  ChemRTK  website. 

2.  Certain  international  efforts.  To  fill 
any  data  gaps  not  addressed  as  part  of 
the  voluntary  HPV  Challenge  Program. 
EPA  is  continuing  to  participate  in  the 
international  efforts  coordinated  by  the 
OECD  to  secure  basic  hazard 
information  on  HPV  chemicals  in  use 
worldwide,  including  some  of  those  on 
the  U.S.  HPV  chemicals  list.  This 
includes  agreements  to  sponsor  a  U.S. 
HPV  chemical  under  either  the  OECD 
HPV  SIDS  Program,  including 
sponsorship  by  OECD  member  countries 
beyond  the  United  States,  or  the 
international  HPV  Initiative  that  is  being 
organized  by  International  Council  of 
Chemical  Associations  (ICCA).  The 
OECD  HPV  SIDS  Program  has  already 
been  described  in  Unit  III.C.  The  ICCA 
consists  of  representatives  of  chemical 
industry  trade  associations  from  the 
United  States,  Europe.  Japan,  Australia, 
Canada,  Mexico,  Brazil.  New  Zealand, 
and  Argentina.  The  ICCA  HPV  Initiative 
calls  for  the  testing  and  screening-level 
assessment  of  1,000  'high  priority" 
chemicals  by  the  end  of  the  year  2004. 
Most  of  the  chemicals  on  the  ICCA 
working  list  (Ref.  8)  are  also  U.S.  HPV 
chemicals.  The  ICCA  testing/assessment 
work  will  be  tied  directly  to  that  under 
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the  OECD  HPV  SIDS  Program  and  to  the 
U.S.  HPV  Initiative. 

Anv  L'.S  HPV  chemicals  that  are 
handled  under  die  OECD  HPV  SIDS 
Program  or  the  ICCA  HPV  Initiative  are 
considered  by  EPA  to  be  "sponsored" 
and  are  not  intended  to  be  addressed  in 
either  the  voluntary-  HPV  Challenge 
Program  or  in  any  tSCA  section  4  HPV 
SIDS  rulemaking  unless  the 
international  commitments  are  not  met. 

3.  TSCA  rulemaking.  In  establishing 
the  HPV  Initiative  m  1998.  the  Agency 
indicated  that  data  needs  which  remain 
unmet  in  the  voluntan,'  HPV  Challenge 
Program  or  through  international  efforts 
may  be  addressed  through  TSCA 
rulemaking.  This  proposed  rule  is  the 
first  rulemaking  associated  with  the 
HPV  Initiative,  and  addresses  the  unmet 
data  needs  of  the  37  chemicals  that  are 
included  in  this  proposed  rule. 

E.  What  Information  is  being  Collected 
on  HPV  Chemicals? 

In  identifying  the  data  needs  for 
chemicals  contained  in  the  HPV 
Initiative.  EPA  is  utilizing  information 
and  sources  in  EPAs  study,  the 
Chemical  Hazard  Data  Availability 
StudviRei.  2),  and  ACC's  report,  i.e. 
Public  Availability  of  SIDS-Related 
Testing  Data  for  US  High  Production 
Volume  Chemicals  (Ref.  3),  to  determine 
whether  screening  level  data  for 
characterizing  the  hazards  of  these  HPV 
chemicals  are  publicly  available.  If  no 
data  are  available  for  a  SIDS  testing 
endpoint.  there  cannot  be  sufficient  data 
to  characterize  the  potential  hazards  and 
risks  associated  with  the  chemical.  As 
the  Agency  found  in  its  study, 
insufficient  data  are  available  to 
characterize  the  hazards  and  risks  of 
many  of  the  U.S.  HPV  chemicals  with 
respect  to  the  internationally  accepted 
SIDS  testing  endpoints,  including  acute 
toxicity,  repeat  dose  toxicity, 
developmental  and  reproductive 
toxicity,  genetic  toxicity  (gene 
mutations  and  chromosomal 
aberrations),  ecotoxicity  (tests  in  fish, 
Daphnia,  and  algae),  and  for 
environmental  fate  (including  five  tests 
for  physical  chemical  properties 
[melting  point,  boiling  point,  vapor 
pressure,  n-octanol/water  partition 
coefficient,  and  water  solubility],  and 
biodegradation).  As  a  result,  EPA  and 
others  cannot  reasonably  determine  or 
predict  the  human  health  and 
environmental  effects  resulting  from 
manufacture,  processing,  and  use  of 
these  chemical  substances. 

The  OECD  HPV  SIDS  Program  is  part 
of  the  OECD  overall  program  on  existing 
chemicals,  and  includes  information  on 
the  identity  of  each  chemical,  its  uses, 
sources  and  extent  of  exposure;  physical 


and  chemical  properties;  environmental 
fate;  and  certain  limited  toxicity  data  for 
humans  and  the  environment.  The  SIDS 
data  set  is  not  intended  to  describe  a 
chemical  thoroughly,  but  rather  is 
intended  to  provide  enough  information 
to  support  an  initial  (or  screening  level) 
assessment  and  to  assign  a  priority  for 
further  work,  if  necessary.  To  date,  the 
OECD  has  initiated  or  completed  work 
on  approximatelv  500  HPV  chemicals. 
The  OECD  HPV  SIDS  Program  seeks  die 
development  of  test  data,  if  such  data 
are  not  already  available,  related  to  six 
health  and  environmental  effects 
endpoints  for  international  HPV 
chemicals  (see  Unit  III.B).  The  SIDS 
data  set  is  regarded  as  the  minimum 
data  set  required  to  make  an  informed 
preliminary  judgment  about  the  hazards 
of  a  given  HPV  chemical. 

EPA  is  implementing  the  HPV 
Initiative  as  part  of  its  domestic 
industrial  chemical  screening  efforts,  in 
a  manner  that  is  consistent  with  OECD 
efforts.  The  information  to  be  gathered 
under  EPA's  HPV  Initiative  comes  from 
the  same  battery  of  tests  agreed  upon  by 
the  OECD  member  countries  as  being 
appropriate  for  screening  international 
HPV  chemicals  for  toxicity  and 
environmental  fate  (Ref.  4).  As 
conceived  by  the  OECD,  the  SIDS  data 
set  can  be  used  by  governments  and 
others  worldwide  to  conduct  an  initial 
assessment  of  the  hazards  and  risks 
posed  by  HPV  chemical  substances  and 
to  prioritize  chemicals  to  identify  those 
which  are  in  need  of  additional,  more 
in-depth  testing  and  assessment,  as  well 
as  those  of  lesser  concern. 

This  proposed  test  rule  is  intended  to 
obtain  needed  SIDS  testing  for  37  of  the 
approximately  2,800  chemicals 
(excluding  polymers  and  inorganics) 
that  are  produced  and/or  imported  at 
high  volumes  in  the  United  States.  EPA 
has  chosen  this  group  of  37  chemicals 
for  its  initial  TSCA  section  4  HPV  SIDS 
rulemaking  because  of  their  high 
production  and/or  importation  volumes 
and  their  potential  for  exposure  to  a 
substantial  number  of  workers. 

In  developing  the  list  of  candidates 
for  this  proposed  test  rule,  EPA 
included  only  c:hemical  substances 
which  were  reported  on  1994  TSCA 
section  8(a)  lUR  as  being  manufactured 
(including  imported)  in  the  United 
States  in  amounts  greater  than  or  equal 
to  t)ne  million  pounds.  In  addition,  each 
of  the  candidate  chemical  substances 
listed  in  this  proposed  rule  was 
identified  in  the  National  Occupational 
Exposure  Survey  (NOES)  as  having  a 
total  potential  exposure  of  greater  than 
1,000  or  more  workers.  A  potential 
exposure  of  1 ,000  or  more  workers  to  a 
chemical  substance  is  a  threshold  for 


"substantial  human  exposure"  under 
EPA's  "B"  Policy  (Ref.  24). 

The  data  availability  study  conducted 
by  EPA,  discussed  in  Unit  III.B., 
demonstrated  that  only  a  limited 
number  of  HPV  chemicals  have  a  full  set 
of  publicly  .'    lilable  SIDS  data.  For 
chemicals  t     which  some  data  are 
available  on  one  or  more  SIDS 
endpoints,  EPA  is  not  requiring  testing 
for  those  endpoints.  However,  no 
definitive  determination  has  been  made 
as  to  the  adequacy  of  those  data  for  an 
initial  assessment  of  a  chemical's 
hazards  or  risks  to  health  or  the 
environment.  The  Agency  intends  to 
promulgate  additional  test  rules  for  any 
HPV  chemicals  for  which  SIDS  testing 
is  needed  and  for  which  a  voluntary 
commitment  to  collect,  develop,  and 
make  publically  available  the  needed 
data  has  not  been  received. 

F.  What  Role  do  Existing  Data  Play 
Under  the  HPV  Initiative? 

The  HPV  Initiative,  including  this 
rulemaking,  is  designed  to  make 
maximum  use  of  scientifically  adequate 
existing  test  data  and  to  avoid 
unnecessary,  duplicative  testing, 
thereby  avoiding  the  excessive  use  of 
animal  testing.  If  at  any  time,  including 
after  this  rule  is  finalized,  the  Agency 
receives  adequate  existing  data  that 
fulfill  a  specific  data  gap,  EPA  will 
ensure  that  unnecessary  testing  is  not 
required. 

During  the  continued  development  of 
the  HPV  Initiative,  EPA  was  encouraged 
to  consider  the  relationship  between 
existing  data  submitted  under  the  HPV 
Initiative  and  reporting  requirements 
under  TSCA  section  8(e}.  In  response  to 
these  concerns,  and  as  part  of  the 
Agency's  efforts  to  ensure  the  fullest  use 
of  existing  test  data,  EPA  intends  to 
consider  existing  data  submissions  in 
the  manner  described  in  an  October  14, 
1999,  letter  to  the  voluntary  HPV 
Challenge  Program  participants  (herein 
after  "the  October  14,  1999,  letter")  (Ref, 
29).  EPA's  guidance  document  on 
literature  searches,  which  deals  with 
part  of  this  issue,  is  available  on  the 
Agency's  ChemRTK  website  (Ref.  36). 
EPA  believes  that  it  is  in  the  economic 
best  interest  of  companies  to  identify 
and  make  publicly  available  all  relevant 
existing  data  in  order  to  reduce  possible 
testing  costs. 

Studies  that  have  been  conducted  as 
specified  in  appropriate  OECD  test 
guidelines  (as  noted  in  the  SIDS  Manual 
(Ref.  4)  or  comparable  EPA  test 
guidelines  (such  as  the  OPPTS 
Harmonized  Guidelines  available  at 
http://www.epa.gov/opptsfrs/home/ 
guidelin.htm),  and  appropriate  Good 
Laboratory  Practice  Standards  (GLPS) 
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like  diQse  for  TSCA  (40  CFR  part  792) 
consistently  generate  data  adequate  to 
fulfill  the  HPV  Initiative  needs.  Data 
from  studies  that  did  not  follow  these 
procedures,  however,  may  not  be 
adequate. 

As  stated  in  the  October  14, 1999, 
letter  to  the  voluntary  HPV  Challenge 
Program  participants,  in  analyzing  the 
adequacy  of  existing  data,  participants 
shall  conduct  a  thoughtful  and 
qualitative  analysis  rather  than  using  a 
rote  checklist  approach  (Ref,  29).  The 
same  principle  applies  to  persons 
evaluating  existing  data  in  connection 
with  this  rulemaking.  If  EPA  judges  the 
available  data  to  be  adequate,  the  data 
gap  identified  in  the  HPV  Initiative  will 
be  considered  to  be  filled.  EPA  has 
developed  a  guidance  document  on 
determining  data  adequacy  which  is 
available  on  EPA's  ChemRTK  website 
(Ref.  37). 

EPA  solicits  comment  concerning  the 
availability  of  SIDS  data  on  the 
chemicals  included  in  the  HPV 
Initiative  and  encourages  industry  and 
other  interested  parties  to  identify  and 
provide  any  additional  existing  data 
which  are  relevant  to  hazard 
characterization  to  avoid  any 
unnecessary  or  duplicative  testing. 
Anyone  may  provide  any  relevant 
information  to  the  Agency  that  indicates 
that  certain  endpoints  need  not  be 
tested.  If  EPA  judges  the  available  data 
to  be  adequate,  the  data  gap  identified 
in  the  HPV  Initiative  will  be  considered 
to  be  filled.  To  the  extent  that  additional 
data  relevant  to  the  HPV  chemicals  are 
known  to  exist,  EPA  is  interested  in 
receiving  this  information,  including  a 
full  citation  for  publications  and  full 
copies  of  impublished  studies.  Although 
the  Agency  encourages  anyone  with 
such  information  to  submit  it  to  EPA 
during  the  early  stages  of  this  Initiative 
in  order  to  avoid  any  unnecessary 
testing,  such  submissions  may  be  made 
at  any  time  to  allow  EPA  to  take 
appropriate  action.  Commenters  are  also 
encouraged  to  prepare  a  robust 
summary  (Ref.  34)  for  each  study  to 
facilitate  EPA's  review  of  the  full  study 
report  or  publication.  It  is  important  to 
note  that  EPA  does  not  intend  to 
include  any  chemicals  which  are 
Generally  Recognized  as  Safe  (GRAS) 
for  a  particidar  use  by  the  Food  and 
Drug  Administration  (FDA)  in  this 
initial  TSCA  section  4  HPV  SIDS 
rulemaking.  However,  such  chemicals 
may  be  included  in  a  future  TSCA 
section  4  HPV  SIDS  rulemaking  where 
SIDS  data  needs  remain  unmet. 


G.  How  Would  the  Data  Developed 
Under  this  Test  Rule  be  Used? 

The  availability  of  hazard  information 
on  individual  chemicals  is  fundamental 
to  EPA's  ability  to  accomplish  its 
mission  of  environmental  protection — 
risk  assessment,  risk  management, 
safeguarding  children's  health, 
expanding  the  public's  right-to-know, 
and  promoting  the  pollution  prevention 
ethic.  Activities  to  ensure  the 
availability  of  basic  hazard  information 
on  HPV  chemicals  are  an  integral  part 
of  meeting  these  objectives. 

The  testing  proposed  is  essentially 
identical  in  scope  and  applicability  to 
that  which  has  been  internationally 
agreed  upon  by  the  OECD  as  providing 
the  minimum  needed  to  screen  HPV 
chemicals  and  identify  priorities  for 
additional  testing  or  assessment.  While 
the  SIDS  data  set  does  not  fully  measure 
a  chemical's  toxicity,  it  does  provide  a 
consistent  minimum  set  of  information 
that  can  be  used  to  determine  the 
relative  hazards  and  risks  of  chemicals 
and  to  judge  if  additional  testing  or 
assessment  is  necessary.  Thus,  EPA  vdW 
use  the  data  obtained  from  this 
proposed  test  rule  to  support 
development  of  preliminary  hazard  and 
risk  assessments  for  these  HPV 
chemicals.  Furthermore,  the  data 
obtained  imder  this  testing  program  will 
be  used  to  set  priorities  for  further 
testing  that  will  produce  hazard 
information  on  these  chemicals  which  is 
needed  by  EPA  ,  other  Federal  agencies, 
the  public,  industry,  and  others,  to 
support  adequate  risk  assessments.  EPA 
has  used  data  from  test  rules  to  support 
such  activities  as  the  development  of 
water  quality  criteria,  Toxic  Release 
Inventory  listings,  chemical  advisories, 
and  reduction  of  workplace  exposures. 

H.  What  is  the  Role  of  this  Proposed 
Rule  with  Regard  to  the  HPV  Initiative? 

To  fill  data  gaps  not  addressed  as.part 
of  the  voluntary  HPV  Challenge  Program 
or  international  efforts,  EPA  indicated 
in  the  document  that  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register  (Ref.  27)  that  it  would 
supplement  the  volimtary  HPV 
Challenge  Program  and  international 
efforts  with  rulemaking  under  TSCA. 
Specifically,  EPA  intends  to  use  its 
authority  under  section  4  of  TSCA  to 
propose  the  testing  of  those  chemicals 
listed  at  http:/www.epa.gov/chemrtk/ 
hpvchmtl.htm  which  have  an  indicator 
value  of  "0,"  which  identifies  a 
chemical  as  a  candidate  for  sponsorship 
imder  the  volimtary  HPV  Challenge 
Program  and  a  sponsorship  status  value 
of  "N,"  i.e.,  not  sponsored.  EPA  intends 
to  issue  additional  test  rules  as  needed 


to  cover  chemicals  with  unmet  data 
needs  or  if  voluntary'  HPV  Challenge 
Program  commitments  are  not  met.  U.S. 
HPV  chemicals  that  have  been  or  are 
being  handled  through  the  OECD  HPV 
SIDS  Program  or  under  a 
complementarv  program  being 
coordinated  by  the  ICCA  (Ref.  8)  will 
not  be  listed  in  anv  of  these  follow-up 
TSCA  section  4  HPV  SIDS  rulemaking, 
unless  commitments  under  those 
international  programs  are  not  met  (see 
Unit.  IV.G.  of  the  document  that  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register  (Ref.  27)  for  more 
information  on  these  programs).  In 
addition,  as  indicated  in  Unit  IV. B. 2.  of 
the  document  that  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register  (Ref.  27),  chemicals  identified 
as  GRAS  for  a  particular  use  by  FDA  are 
only  intended  to  be  included  in  a  future 
TSCA  section  4  HPV  SIDS  rulemaking  if 
SIDS  data  needs  remain  unmet. 

As  indicated  in  the  October  14,  1999, 
letter  to  the  participants  in  the 
voluntary  HPV  Challenge  Program  (Ref. 
29),  and  restated  in  the  document  that 
is  published  elsewhere  in  this  issue  of 
the  Federal  Register  (Ref.  27),  EPA 
intends  for  the  TSCA  section  4  HPV 
SIDS  rulemaking  to  proceed  in  a  manner 
that  is  consistent  with  the  principles 
oudined  in  the  letter  for  the  participants 
in  the  voluntary'  program.  As  such,  EPA 
has  incorporated  the  criteria  established 
under  the  voluntary  HPV  Challenge 
Program  into  this  rulemaking  to  the 
extent  possible,  and  has  also  considered 
improvements  based  on  experiences 
with  implementing  that  Program. 

•  Potential  endpoints  for  testing  under 
test  rules.  As  with  the  voluntary  HPV 
Challenge  Program,  the  test  data  needs 
that  are  addressed  in  this  proposed  rule 
pertain  to  physical/chemical  properties, 
acute  toxicity;  repeat  dose  toxicity; 
developmental  and  reproductive 
toxicity;  genetic  toxicity,  ecotoxicity;    '.- 
and  environmental  fate.  Testing  for 
some  or  all  of  these  endpoints  would  be 
required  for  a  particular  chemical 
substance  where  such  data  are  not 
already  available  for  that  substance.  The 
specific  testing,  reporting,  and 
recordkeeping  requirements  contained 
in  this  proposed  rule  are  described  for 
each  chemical  substance  in  the 
proposed  regulatorv'  text. 

•  Potential  timetable  for  testing  under 
test  rules.  EPA  stated  in  the  October  14, 
1999,  letter  to  the  participants  in  the 
voluntary'  HPV  Challenge  Program  (Ref. 
29),  that  testing  of  closed  system 
intermediates  shall  be  deferred  until 
2003;  and  that  testing  of  individual 
chemicals  (i.e.,  those  HPV  chemicals  not 
proposed  for  testing  in  a  category)  that 
require  further  testing  on  animals  shall 
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be  deferred  until  .November  2001    ¥.\\\ 
will  use  these  time  frames  in  the 
effective  dates  of  TSCA  section  4  HPV 
SIDS  rulemakings  as  well. 

•  Existing  data  submissions  during 
the  ruhmaking  phase.  As  indicated  in 
I'nit  III.B..  if  relevant  scientifically 
adequate  existing  data  are  submitted  to 
EPA  dunns^  the  comment  period  for  this 
proposed  rule.  EPA  does  not  intend  to 
include  that  HPV  chemical  in  the  final 
rule.  If  relevant  scientifically  adequate 
existing  data  are  submitted  to  EPA  after 
the  final  rule  is  issued,  or  at  any  other 
time  before  testing  is  initiated,  the 
Agencv  will  consider  such  data  to 
satisfy  the  testing  requirement  and  will 
take  anv  necessary  action  to  ensure  that 
unnecessary  testing  is  not  required. 

•  Treatment  of  testmg  endpomts 
under  HPV  SIDS  test  rules  EPA 
proposes  that  testing  under  this 
proposed  rule  be  consistent  with  the 
voluntary  HPV  Challenge  Program's 
treatment  of  the  following  endpoints: 

— Acute  aquatic  toxicity  stuaies 
would  not  always  be  needed  under  the 
TSCA  section  4  HPV  SIDS  rulemaking 
associated  with  this  Initiative  (See  Unit 
V.A.3.). 

— Dermal  toxicity  or  terrestrial 
toxicity  testing  would  not  be  included 
in  TSCA  section  4  HPV  SIDS 
rulemaking  associated  with  this 
Initiative  (See  Unit  111. I.  and  Unit  V  A). 

—The  LX)s„  test  (OECD  401)  would 
not  be  needed  for  mammalian  acute 
toxicity  testing  under  the  TSCA  section 
4  HPV  SIDS  rulemaking  associated  with 
this  Initiative  (See  Unit  V.A.4.). 

— EPA  will  encourage  persons  subject 
to  the  TSCA  section  4  HPV  SIDS 
rulemaking  to  use  in  vitro  testing  unless 
there  are  chemical  properties  (including 
chemical  class  considerations)  or  other 
aspects  which  may  call  its  use  into 
question  (see  Unit  V.A.5.). 

— EPA  will  consider  combining  some 
of  the  mammalian  toxicity  protocols 
under  TSCA  section  4  HPV  SIDS 
rulemaking  associated  with  this 
Initiative  (See  Unit  V.A.6.). 

If  necessary  for  a  particular  chemical 
and/or  endpoint.  any  variations  are 
described  in  detail  in  this  proposed 
rule. 

/.  How  are  Animal  Welfare  Issues  being 
Considered  in  the  HPV  Initiative^ 

EPA  recognizes  the  concerns  that 
have  been  expressed  about  the  use  of 
test  procedures  that  require  the  use  of 
animals.  As  discussed  in  Unit  HE.  of 
the  document  that  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register  (Ref.  27).  EPA  is  making  every 
effort  to  ensure  that  as  the  HPV 
Initiative  is  implemented,  unnecessary 
or  duplicative  testing  is  avoided  and  the 


usf  of  animals  is  minimized.  As  a 
gent-ral  matter.  EPA  does  not  require 
that  tests  on  animals  be  conducted  if  an 
alternative  scientifically  validated 
method  is  found  acceptable  and 
practically  available  for  use.  Where 
testing  must  be  conducted  to  develop 
adequate  data,  the  Agency  is  committed 
to  reducing  the  number  of  animals  used 
for  testing,  to  replacing  test  methods 
requiring  animals  with  alternative  test 
methods  when  acceptable  alternative 
methods  are  available,  and  to  refining 
existing  test  methods  to  optimize  animal 
use  when  there  is  no  substitute  for 
animal  testing.  EPA  believes  that  these 
reduction,  replacement,  and  refinement 
objectives  are  all  important  elements  in 
the  overall  consideration  of  alternative 
testing  methods. 

The  governmental  and  non- 
governmental scientific  community  is 
working  to  design,  validate,  and  employ 
new  methods  of  toxicity  testing  that  are 
more  accurate,  less  costly,  and  that 
reduce  the  need  to  use  live  animals. 
Over  the  years,  significant  research  has 
been  pursued  to  develop  and  validate 
non-animal  test  methods.  U.S.  scientists 
in  academia.  government,  and  industry 
have  participated  in  both  domestic  and 
international  efforts  to  develop 
alternative,  non-animal  tests.  As  part  of 
the  enterprise,  the  National  Institute  of 
Environmental  Health  Sciences  (NIEHS) 
established  a  Federal  Interagency 
Committee,  the  Interagency 
Coordinating  Committee  on  Validation 
of  Alternative  Methods  (ICCVAM).  to 
review  the  status  and  validation  of 
toxicological  test  methods  including 
those  that  are  performed  in  vitro.  EPA 
scientists  have  contributed  significantly 
to  this  body  of  knowledge  and  are 
continuing  to  play  a  vital  role  by 
developing  test  methods  for 
consideration.  Many  test  methods  have 
begun  the  process  of  validation  and 
several  have  completed  the  steps 
leading  to  government-wide  regulatory 
acceptance.  Within  the  SIDS  battery  of 
tests,  certain  in  vitro  genotoxicity  tests, 
such  as  the  Ames  test  for  gene 
mutations  in  bacteria,  have  received 
uniform  acceptance  among  regulatory 
agencies. 

In  addition,  as  part  of  the  voluntary 
HPV  Challenge  Program.  EPA  asked 
participants  in  that  program  to  observe 
certain  principles  laid  out  in  the 
October  14.  1999.  letter,  in  which  the 
Agencv  also  indicated  its  intention  that 
related  TSCA  rulemaking  proceed  in  a 
manner  i;onsistent  with  the  principles 
(Ref  29).  This  letter  is  available  in  the 
public  version  of  the  official  record  for 
this  rulemaking,  as  well  as  on  EPA's 
ChemRTK  website.  In  the  letter.  EPA 
requested  that  participants  conduct  a 


thoughtful,  qualitative  analysis  of 
existing  data  before  testing.  EPA  also 
asked  that  all  animal  testing  on 
individual  chemicals  (as  opposed  to 
testing  of  categories  of  chemicals)  under 
the  voluntary  HPV  Challenge  Program, 
or  under  an  associated  rule(s),  not  be 
initiated  earlier  than  November  2001. 
and  that  testing  of  chemicals  solely 
manufacture'd  as  closed  system 
intermediates  not  begin  earlier  than 
2003.  This  proposed  rule  reflects  many 
of  the  principles  presented  in  the 
referenced  voluntary  HPV  Challenge 
Program  letter.  Certain  components  of 
these  principles,  however,  are  not 
pertinent  to  this  proposed  rule.  For 
example,  this  proposed  rule  does  not 
require  any  dermal  toxicity  testing  or 
anv  terrestrial  toxicity  testing. 

Furthermore,  a  primary  focus  of  the 
HPV  Initiative,  including  the  voluntary 
HPV  Challenge  Program  and  associated 
TSCA  section  4  HPV  SIDS  rulemaking  is 
to  implement  these  efforts  as 
contributors  to  a  larger  international 
activity  with  global  involvement  and  in 
a  manner  consistent  with  meeting  the 
needs  of  the  OECD  HPV  SIDS  program 
and  to  further  the  goals  under 
Programme  Area  (c)  of  Agenda  21. 
Chapter  19  of  the  United  Nations 
Conference  on  Environment  and 
Development  (UNCED)  concerning 
information  exchange  on  toxic 
chemjcals  and  chemical  risks.  EPA 
solicits  comment  on  the  potential 
approaches  that  may  be  used  to 
incorporate  the  principles  contained  in 
the  October  14.  1999,  letter  in  the 
context  of  TSCA  section  4  HPV  SIDS 
rulemakings  (Ref.  29). 

IV.  EPA  Findings 

A.  What  is  the  Basis  for  EPA  s  Proposal 
to  Test  These  Chemical  Substances? 

As  indicated  in  Unit  II..  in  order  to 
develop  a  rulemaking  under  TSCA 
section  4(a)  requiring  the  testing  of 
chemical  substances  or  mixtures.  EPA 
must  make  certain  findings  regarding 
either  risk  (TSCA  section  4(a)(l)(A}(i)): 
or  production  and  either  chemical 
release  or  human  exposure  (TSCA 
section  4(a)(l)(B)(i)).  with  regard  to 
those  chemicals.  EPA  is  proposing  to 
require  testing  of  the  chemical 
substances  included  in  this  proposed 
test  rule  based  on  its  preliminary 
findings  under  TSCA  section 
4(a)(l)(B)(i)  relating  to  "substantial" 
production  and  "substantial  human 
exposure."  as  well  as  findings  under 
TSCA  sections  4(a)(l)(B)(ii)  and  (iii). 

In  EPA's  "B"  policy  (see  Unit  II.). 
"substantial  production"  of  a  chemical 
substance  or  mixture  is  generally 
interpreted  to  be  aggregate  production 
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(including  import)  volume  equaling  or 
exceeding  1  million  pounds  per  year  of 
that  chemical  substance  or  mixture. 
(Ref.  24  at  28747).  For  workers,  the  "B" 
policy  threshold  for  "substantial  human 
exposure"  is  the  exposure  of  1,000 
workers  annually  to  that  chemical 
substance  or  mixture.  (Ref,  24)  See 
EPA's  "B"  policy  for  further  discussion 
on  how  EPA  makes  decisions  under 
TSCA  section  4(a)(l)(B){i),  For  the 
reasons  set  out  in  the  "B"  policy,  EPA 
believes  that  the  thresholds  included  in 
the  "B"  policy  are  appropriate  for  use  in 
this  proposed  rule.  (Ref.  24) 

EPA  has  found  preliminarily  that, 
under  TSCA  section  4(a){l)(B)(i),  each  of 
the  37  chemical  substances  included  in 
this  proposed  rule  is  produced  in 
"substantial"  quantities  (see  Unit  IV.B.) 
and  that  there  is  or  may  be  "substantial 
human  exposure"  to  each  chemical 
substance  (see  Unit  IV.C,),  In  addition, 
under  TSCA  section  4(a){l)(B)(ii),  EPA 
believes  that  there  are  insufficient  data 
and  experience  to  reasonably  determine 
or  predict  the  effects  of  the  manufactiu-e, 
processing,  or  use  of  these  chemical 
substances,  or  of  any  combination  of 
such  activities,  on  human  health  or  the 
environment  (see  Unit  IV,D.),  In 
particular,  EPA  has  preliminarily 
determined  that  there  are  insufficient 
data  on  these  chemicals.  EPA  has  jilso 
found  preliminarily  that  testing  the  37 
chemical  substances  identified  in  this 
Federal  Register  document  is  necessary 
to  develop  such  data  (TSCA  section 
4(a)(l)(B)(iii))  (see  Unit  IV.E.).  EPA  has 
not  identified  any  "additional  factors" 
as  discussed  in  the  "B"  policy  (Ref.  24 
at  28746)  to  cause  the  Agency  to  use 
decisionmaking  criteria  other  than  those 
described  in  the  policy. 

The  chemical  substances  included  in 
this  proposed  test  rule  are  listed  in 
§  799.5085(j)  of  the  proposed  regulatory 
text  along  with  their  CAS  nvunbers. 

B.  Are  These  Chemical  Substances 
Produced  and/or  Imported  in 
Substantial  Quantities? 

Each  of  the  chemical  substances 
included  in  this  proposal  is  produced 
and/or  imported  in  an  amount  equal  to 
or  greater  than  one  million  pounds  per 
year  (Ref.  9),  based  on  information 
gathered  pursuant  to  the  1998  TSCA 
section  8(a)  lUR  (40  CFR  part  710) 
which  is  the  most  recently  available 
compilation  of  TSCA  Inventory  data, 
and  which  is  contained  in  the  TSCA 
Chemical  Update  System.  EPA  also 
considered  the  fact  that  all  of  these 
chemicals  were  produced  and/or 
imported  above  1  million  pounds 
aimually  based  on  the  1990  and  1994 
lUR.  EPA  believes  that  these  annual 
production  and/or  importation  volumes 


are  "substantial"  as  that  term  is  used 
with  reference  to  production  in  TSCA 
section  4(a)(l)(B)(i).  (See  also  Ref.  24  at 
28746). 

C.  Are  a  Substantial  Number  of  Workers 
Exposed  to  These  Chemicals? 

EPA  finds  that  the  manufacture, 
processing,  and  uses  of  the  chemical 
substances  included  in  this  action  result 
or  may  result  in  exposure  to  a 
substantial  number  of  workers.  These 
chemical  substances  are  used  in  a  wide 
variety  of  industrial  applications,  which 
result  in  potential  exposures  to  workers, 
as  described  in  the  exposure  support 
document  for  this  proposed  rule  (Ref. 
10). 

EPA  defines  chemical  exposure  as  the 
contact  of  a  chemical  with  a  person's 
outer  boundary  (for  example,  the  skin  or 
lungs)  (Ref.  11).  Worker  exposure  is  the 
chemical  exposure  that  occurs  while  a 
person  is  working.  Exposiu-e  to  workers 
may  have  various  causes.  Chemical 
releases  are  a  common  cause  of 
exposure.  For  example,  a  chemical 
manufactiuing  plant  can  release  a 
chemical  from  pumps  as  fugitive 
emissions,  from  reactor  and  condenser 
vents  as  stack  emissions,  and/or  as  a 
particulate.  Diffusion  and  air  currents 
may  carry  a  chemical  through  the  air  in 
the  plant.  Plant  workers  breathe  air 
containing  this  chemical,  resulting  in 
exposures.  Human  activity  such  as 
manually  transferring  a  chemical  from 
one  container  to  another  may  cause 
exposures. 

For  each  of  the  chemicals  in  this 
proposed  rule,  estimates  for  the  number 
of  exposed  workers  were  identified  in 
the  National  Occupational  Exposure 
Survey  (NOES).  The  NOES  was  a 
nationwide  data  gathering  project 
conducted  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  which  was  designed  to 
develop  national  estimates  for  the 
number  of  workers  potentially  exposed 
to  various  chemical,  physical  and 
biological  agents  and  describe  the 
distribution  of  these  potential 
exposures.  Begun  in  1980  and 
completed  in  1983,  the  survey  involved 
a  walk-through  investigation  by  trained 
surveyors  of  4.490  facilities  in  523 
different  types  of  industries.  Surveyors 
recorded  potential  exposures  when  a 
chemical  agent  was  likely  to  enter  or 
contact  the  worker's  body  for  a 
minimum  duration.  These  potential 
exposures  could  be  observed  or  inferred. 
Information  from  these  representative 
facilities  was  extrapolated  to  generate 
national  estimates  of  potentially 
exposed  workers  for  more  than  10.000 
different  chemicals  (Ref.  12).  The  NOES 
survey  is  the  most  recent  and 


comprehensive  source  of  this  kind  of 
information. 

Each  of  the  chemicals  in  this 
proposed  rule  was  identified  in  the 
NOES  as  having  a  total  potential  worker 
exposure  of  greater  than  1 .000  workers 
(Ref.  10).  EPA  believes  that  an  exposure 
of  over  1 .000  workers  to  a  chemical  - 
substance  is  "substantial"  as  that  term 
is  used  with  reference  to  "human 
exposure"  in  section  4(a)(l)(B)(i)  of 
TSCA.  EPA  believes,  based  on 
experience  gained  through  case-by-case 
analysis  of  existing  chemicals,  that  an 
exposure  of  1 ,000  workers  or  more  to  a 
chemical  substance  is  a  reasonable 
interpretation  of  the  phrase  "substantial 
human  exposure"  in  TSCA  section 
4(a)(l)(B)(i).  See  58  FR  28736,  28746. 

D.  Do  Sufficient  Data  Exist  for  These 
Chemical  Substances? 

In  developing  the  testing 
requirements  for  chemicals  contained  in 
this  proposed  rule.  EPA  utilized 
information  and  sources  in  EPA's  study, 
the  Chemical  Hazard  Data  Availability 
Study  (Ref.  2).  and  in  ACC's  study,  the 
Public  Availability  of  SIDS-Related 
Testing  Data  for  U.S.  High  Production 
Volume  Chemicals  (Ref.  3).  to  determine 
whether  screening  level  data  for 
characterizing  the  risks  of  these  HPV 
chemicals  are  available.  Section 
799.5085(j)  of  the  proposed  regulatory- 
text  lists  each  chemical  and  the  tests  for 
which  no  data  are  currently  available  to 
the  Agency.  If  no  data  are  available  for 
a  SIDS  testing  endpoint,  there  cannot  be 
sufficient  data  to  characterize  the  risk 
associated  with  exposure  to  the 
chemical.  The  Agency  preliminarily 
finds  that  for  the  SIDS  testing 
endpoints.  including  acute  toxicity, 
repeat  dose  toxicity,  developmental  and 
reproductive  toxicity,  genetic  toxicity 
(gene  mutations  and  chromosomal 
aberrations),  ecotoxicity  (tests  in  fish. 
Daphnia.  and  algae),  and  for 
environmental  fate  (including  five  tests 
for  physical  chemical  properties 
[melting  point,  boiling  point,  vapor 
pressure,  n-octanol/water  partition 
coefficient,  and  water  solubility],  and 
biodegradation).  there  are  insufficient 
data  and  experience  to  reasonably 
determine  or  predict  the  human  health 
and  environmental  effects  resulting 
from  manufacture,  processing,  and  use 
of  the  chemical  substances  included  in 
this  proposal. 

EPA  solicits  comment  concerning  the 
availability  of  SIDS  data  on  these 
substances  and  encourages  industry  and 
others  to  identif\'  and  provide  any 
additional  existing  test  data  which  are 
relevant  to  the  proposed  testing.  If  EPA 
judges  such  data  to  be  sufficient, 
corresponding  testing  will  not  be 
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included  in  the  final  rule  To  the  extent 
that  additional  data  relevant  to  the 
testing  proposed  in  this  rulemaking  are 
known  to  e.xist.  EP.-\  strongly 
encourages  the  submission  of  this 
information  as  comments  to  the 
proposed  rule,  including  full  citations 
for  publications  and  full  t:opies  of 
unpublished  studies.  Commenters  are 
also  encouraged  to  prepare  a  robust 
siunmar\-  (Ref.  34)  for  each  such  studv 
to  facilitate  EPAs  review  of  the  full 
studv  report  or  publication.  EPA  has  not 
included  any  chemicals  in  this  proposal 
which  are  GRAS  for  a  particular  use  by 
the  FDA.  .As  indicated  in  Unit  III.F., 
such  chemicals  mav  be  included  in  a 
future  TSCA  section  4  HPV  SIDS 
rulemaking  where  SIDS  data  needs 
remain  unmet. 

E.  Is  Testing  Necessary  for  These 
Chemical  Substances'' 

Of  the  nearlv  3.000  chemicals  that  the 
U.S.  manufactures  at  more  than  1 
million  pounds  per  vear.  EPAs  studv 
concluded  that  43%  of  them  have  no 
SIDS  data.  For  the  remaining  chemicals, 
generallv  limited  amounts  of  the  data 
appear  to  be  available  (see  Unit  III. A. 
and  Ref.  2).  The  lack  of  available  data 
compromises  EPAs  and  others'  ability 
to  determine  whether  these  chemicals 
pose  unreasonable  risks  to  human 
health  or  the  environment,  as  well  as 
the  public's  right  to  know  about  the 
hazards  of  chemicals  that  are  found  in 
their  environment,  their  homes,  their 
workplaces,  and  the  products  that  they 
buy.  It  is  EPA's  intent  to  close  this 
knowledge  gap.  EPA  will  u.se  the  data 
obtained  from  this  proposed  rule  to 
support  development  of  preliminary' 
hazard  and  risk  assessments  for  these 
HPV  chemicals  and  to  set  priorities  for 
further  testing  that  will  produce  more 
definitive  hazard  information  where 
needed  on  such  chemicals  Such 
additional  information  is  needed  bv 
EPA,  other  Federal  agencies,  the  public, 
industry',  and  others  to  ensure  that 
adequate  hazard  and  risk  assessments 
can  be  conducted  on  these  chemicals 
EPA  has  used  data  from  test  rules  to 
support  such  activities  as  the 
development  of  water  quality  criteria. 
Toxic  Release  Inventory-  listings. 
chemical  advisories,  and  input  for 
actions  resulting  in  reduction  of 
workplace  exposures. 

EPA  believes  that  conducting  the 
needed  SIDS  testing  identified  for  the  37 


subject  chemicals  will  provide  data 
relevant  to  a  determination  of  whether 
the  manufacture,  processing,  and  use  of 
the  chemical  substances  does  or  does 
not  present  an  unreasonable  risk  of 
injurv  to  human  health  and  the 
environment 

V.  Proposed  Rule 

A   What  Testing  is  being  Proposed  in 
this  Action^ 

EPA  is  proposing  specific  testing  and 
reporting  requirements  for  the  chemical 
substances  specified  in  §  799.5085(i)  of 
the  proposed  regulatory  text. 
All  of  the  proposed  testing 
requirements  are  listed  in  Table  2  in 
«}  799.,T0H5ij)  of  the  proposed  regulatory' 
text  and  consist  of  a  series  of  test 
methods  covering  manv  of  the 
endpoints  in  the  OECD  HPV  SIDS 
testing  battery.  Most  of  the  proposed 
testing  requirements  for  a  particular 
endpoint  are  specified  in  one  test 
standard,  although  in  the  case  of  certain 
endpoints,  any  of  one  or  more  listed 
methods  could  be  used.  The  following 
endpoints  and  proposed  test  standards 
would  be  required  under  this  proposed 
rule.  For  several  of  the  proposed  test 
standards,  EPA  has  identified  and  is 
proposing  certain  "Special  Conditions  " 
as  discussed  below  in  this  unit.  Because 
terrestrial  toxicity  testing  will  normally 
be  considered  to  belong  at  the  OECD 
post-SIDS  tier.  EPA  is  not  proposing  any 
terrestrial  toxicity  testing  (including 
avian  toxicity)  in  this  rulemaking. 
1   PhvsicaUChemical  Properties. 

Melting  Point:  American  Society 
for  Testing  and  Materials  (ASTM)  E  324 
(capillarv  tube) 

Boiling  Point:  ASTM  E  1719 
(ebuUiometrv) 

Vapor  Pressure:  ASTM  E  1782 
(thermal  analysis) 

n-Octanol/ Water  Partition 
Coefficient:  Method  A  (40  CFR 
799. 675,S— shake  flask) 

Method  B  (ASTM  El  147— 
liquid  chromatographv) 

Method  C  (40  CFR 
799.675b — generator  column) 

Water  Solubilitv:  Method  A:  (ASTM 
E  1148— shake  flask) 

Method  B:  (40  CFR 
799  6784— shake  flask) 

Method  C:  (40  CFR 
799.6784 — c:olumn  elution) 

Method  D:  (40  CFR 
799.6786 — generator  column) 


For  the  n-Octanol/Water  Partition 
Coefficient  and  Water  Solubility 
endpoints.  EPA  is  proposing  that  certain 
"Special  Conditions"  in  the  form  of  the 
chemical  substance's  physical/chemical 
properties  or  physical  state  (acute  only) 
be  considered  by  test  sponsors  in 
determining  the  appropriate  test  method 
that  would  be  used  from  among  those 
included  for  these  endpoints  in  Table  2 
in  §  799.5085())  of  the  proposed 
regulatory  text. 

For  the  "n-Octanol/Water  Partition 
Coefficient"  endpoint.  the  test  method, 
if  any,  would  be  determined  by  the  test 
substance's  estimated  n-octanol/ water 
partition  coefficient  (log  10  basis;  "log 
ICm").  EPA  proposes  three  methods  for 
measuring  the  substance's  n-Octanol/ 
Water  Partition  Coefficient.  The  method 
that  would  be  required  would  be  based 
on  the  test  substance's  estimated  log 
KoM.  Prior  to  determining  the 
appropriate  standard  to  use.  if  any,  to 
measure  the  n-octanol/water  partition 
coefficient,  EPA  is  recommending  that 
the  log  K,y^  be  quantitatively  estimated. 
EPA  suggests  that  the  method  described 
in  Atom/Fragment  Contribution  Method 
for  Estimating  Octanol-Water  Partition 
Coefficients  (Ref.  13)  be  used  in  making 
such  an  estimation.  EPA  is  proposing 
that  test  sponsors  be  required  to  submit 
with  the  final  study  report  the 
underlying  rationale  for  the  test 
standard  selected  for  this  endpoint.  EPA 
is  proposing  this  approach  in 
recognition  of  the  fact  that  depending 
on  the  chemical  substance's  log  ICw,  one 
or  more  test  methods  can  be  expected  to 
provide  adequate  information  for 
determining  the  log  K,^.  In  general,  EPA 
believes  that  the  more  hydrophobic  a 
subject  chemical  is.  the  less  well 
Method  A  (799.6755— shake  flask)  will 
work  and  MeUiod  B  (ASTM  E  1147)  and 
Method  C  (799.6756 — generator  column) 
become  more  suitable,  especially 
Method  C.  The  proposed  test 
methodologies  have  been  developed  to 
meet  a  wide  variety  of  needs  and,  as 
such,  are  silent  on  experimental 
conditions  related  to  pH.  Therefore, 
EPA  highly  recommends  that  all 
required  n-Octanol/Water  Partition 
Coefficient  tests  be  conducted  at  pH  7 
to  ensure  environmental  relevance.  The 
proposed  test  standards  and  log  K<,« 
ranges  that  would  determine  which  tests 
must  be  conducted  for  this  endpoint  are 
shown  below: 


Testing  category 


Physical/Chemical  Properties 


Test  requirements  and  references 


Special  conditions 


n-Octanol/Water  Partition  Coefficient: 
The  appropriate  n-OctanolA/Vater  Partition  Coefficient 
test.  If  any,  would  be  selected  from  those  listed 
below — see  Special  Conditions  in  the  adjacent  col- 
umn. 
Method  A:  40  CFR  799.6755  (shake  flask) 
Method  B:  ASTM  E  1147  (liquid  chromatography) 
Method  C:  40  CFR  799.6756  (generator  column) 


n-OctanolA/Vater  Partition  Coefficient 

Which  method  is  required,  if  any.  would  be  deter- 
mined by  the  test  substance's  estimated  rvoctanol/ 
water  partition  coefficient  (log  10  basis)  Test  spon- 
sors would  be  required  to  submit  in  the  final  study 
report  the  underlying  rationale  for  the  method  se- 
lected. In  order  to  ensure  environmental  relevance. 
EPA  Is  recommending  that  the  selected  study  be 
conducted  at  pH  7. 

log  Ku^,  <0:  no  testing  required. 

log  K.,^,  range  0—1 :  Method  A  or  B 

log  K,,*  range  1-4:  Method  A  or  B  or  C. 

log  Ko»  range  4 — 6:  Method  B  or  C 

log  K.,^>6:  Method  C. 


For  "Water  Solubility,"  the  test  method,  if  any  among  the  four  proposed,  would  be  determined  bv  the  test  substance's 
estimated  water  solubtlity.  EPA  recommends  that  water  solubility  be  quantitatively  estimated  prior  to  initiating  this 
study.  One  recommended  method  for  estimating  water  solubility  is  described  in  Improved  Method  for  Estimating  Water 
Solubility  From  Octanol/Water  Partition  Coefficient  (Ref,  14).' EPA  is  also  proposing  that  test  sponsors  be  required 
to  submit  in  the  final  study  report  the  underlying  rationale  for  the  test  standard  selected  for  this  endpoint.  The  proposed 
test  methodologies  have  been  developed  to  meet  a  wide  variety  of  needs  and,  as  such,  are  silent  on  experimental 
conditions  related  to  pH.  Therefore,  EPA  highly  recommends  that  all  required  Water  Solubility  tests  be  conducted 
at  pH  7  to  ensure  environmental  relevance.  The  estimated  water  solubility  ranges  that  EPA  is  proposing  for  use  in 
selecting  an  appropriate  proposed  test  standard  are  shown  below: 


Testing  category 


Physical/Chemical  Properties 


Test  requirements  and  references 


Special  conditions 


Water  solubility: 

The  appropriate  method  to  use,  If  any,  to  test  for 
Water  Solubility  would  be  selected  from  those  list- 
ed below — see  Special  Conditions  In  the  adjacent 
column  . 
Method  A:  ASTM  E  1148  (shake  flask) 
Method  B:  40  CFR  799.6784  (shake  flask) 
Method  C:  40  CFR  799.6784  (column  elution) 
Method  D:  40  CFR  799.6786  (generator  column) 


Water  Solubility: 

Which  method  is  required,  if  any,  would  be  deter- 
mined by  the  test  substance's  estimated  water  sol- 
ubility Test  sponsors  would  be  required  to  submit 
with  the  final  study  report  the  underiying  rationale 
for  the  method  selected.  In  order  to  ensure  envi- 
ronmental relevance,  EPA  recommends  that  the 
selected  study  be  conducted  at  pH  7 

>5.000  milligram/Liter  (mg/L):  Method  A  or  B. 

<5,000  mg/L  but  >  10  mg/L:  Method  A.  B,  C.  or  D. 

<10  mg/L  but  >  0.001  mg/L:  Method  C  or  D 

<0.001  mg/L:  No  testing  required. 


I 


2.  Environmental  Fate  and  Pathways. 
Inherent  Biodegradation:  ASTM 

1625-94  (Semicontinuous  Activated 
Sludge  Test)  or  International  Standards 
Organization  (ISO)  9888  (Zahn-Wellens 
Method) 

3.  Aquatic  Toxicity. 

'Test  Group  1:  Acute  toxicity  to 
fish  (ASTM  E  729) 

Acute  toxicity  to  Daphnia 
(ASTM  E  729)Toxicity  to  plants  (algae) 
(ASTM  E  1218} 

Test  Group  2:  Chronic  toxicity  to 
Daphnia  (ASTM  E  1193) 

Toxicity  to  plants  (algae) 
(ASTM  E  1218) 

For  "Aquatic  Toxicity,"  the  OECD 
HPV  SIDS  test  battery  recognizes  that 
for  certain  chemicals  acute  toxicity 
studies  are  of  limited  value  in  assessing 
the  substances'  aquatic  toxicity.  This 
issue  arises  when  considering  chemicals 
with  high  log  Kow  values.  In  such  cases, 


toxicity  is  unlikely  to  be  observed  over 
the  duration  of  acute  toxicity  studies 
because  of  reduced  uptake,  and  the 
ej^nded  amount  of  time  required  for 
such  substances  to  reach  toxic 
concentrations  in  the  test  organism.  For 
such  situations,  the  OECD  HPV  SIDS 
battery  recommends  use  of  chronic 
toxicity  testing  in  Daphnia  in  place  of 
acute  toxicity  testing  in  fish  and 
Daphnia.  EPA  is  proposing  that  the 
testing  requirement  be  determined 
based  on  the  test  substance's  log  K<,v.  as 
determined  by  using  the  approach 
outlined  in  Unit  V.A.I.  "n-Octanol/ 
Water  Coefficient"  and  in  Table  2  in 
§  799.5085(1)  of  the  proposed  regulatory 
text.  For  test  substances  determined  to 
have  a  log  K,™  of  less  than  4.2,  one  or 
more  of  the  following  tests  (described  as 
"Test  Group  1"  in  Table  2  in 
§  799.5085(j)  of  the  proposed  regulatory- 


text)  are  proposed:  Acute  toxicitv  to  fish 
(ASTM  E  729);  Acute  toxicitv  to' 
Daphnia  (ASTM  E  729);  and  Toxicity  to 
plants  (algae)  (ASTM  E  1218).  For  test 
substances  determined  to  have  a  log  K.,„ 
that  is  greater  than  or  equal  to  4.2.  onr 
or  both  of  the  following  tests  (described 
as  "Test  Group  2"  in  Table  2  in 
§  799.5085(j)  of  the  proposed  regulatory 
text)  are  proposed:  Chronic  toxicity  to 
Daphnia  (ASTM  E  1193)  and  Toxicitv  to 
plants  (algae)  (ASTM  E  1218).  As 
oudined  in  Table  2  in  §  799.5085(j)  of 
the  proposed  regulatory-  text,  depending 
on  the  testing  proposed  in  Test  Group 
1,  the  Test  Group  2  chronic  Daphnia  test 
may  substitute  for  either  or  both  the 
acute  fish  toxicity  test  and  the  acute 
Daphnia  test. 

EPA  recognizes  that  in  some 
circumstances,  acute  aquatic  toxicity 
testing  (Test  Group  1)  may  be  relevant 
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for  certain  chemical  substances  having  a 
log  K,.>»  equal  to  or  greater  than  4.2 
Using  SAR,  a  log  K.,^.  of  4.2  corresponds 
with  a  fish  bioconcentration  factor 
(BCF)  of  about  1.000  (Refs.  15.  16.  and 
17).  A  chemical  with  a  fish  BCF  value 
of  1 .000  or  more  is  characterized  as 
having  a  tendency  to  accumulate  in 
living  organisms  relative  to  the 
concentration  of  the  chemical  in  the 
surrounding  environment  (Ref.  18).  For 
the  purposes  of  this  proposed 
rulemaking.  EPAs  use  of  a  log  K..^  equal 
to  or  greater  than  4.2  (which 
corresponds  with  a  fish  BCF  value  of 
1.000)  is  consistent  with  the  approach 
taken  in  the  Agency's  proposed 
Persistent.  Bioaccumulative  and  Toxic 
(PBT)  Policv  Statement  under  section  .5 
of  TSCA  (63  FR  53417,  October  5.  1998) 
(FRL-5771-6)  Policy  Statement  under 
TSCA  section  5  entitled  Category  for 
Persistent.  Bioaccumulative.  and  Toxic 
Mew  Chemical  Substances  (64  FR 
60194.  November  4.  1999)  (FRL-6097- 
7)1  (Ref.  25).  EPA  has  also  used  a 
measured  BCF  that  is  'equal  to  or 
greater  than  l.OOOx  or.  in  the  absence  of 
bioconcentration  data,  a  log  P  (same  as 
log  IC.s,!  value  equal  to  or  greater  than 
4.3"  to  help  define  the  potential  of  a 
new  chemical  substance  to  cause 
significant  adverse  envirormiental 
effects  (Significant  New  Use  Rules; 
General  Provisions  For  New  Chemical 
Follow-Up  under  sections  5  and  26(c)  of 
TSCA  (54  FR  31307.  Julv  27.  1989;  see 
also  40  CFR  721.3)  (Ref.'26).  EPA 
considers  the  difference  between  the  log 
K.,^  of  4.3  cited  in  the  1989  Federal 
Register  document  and  the  log  K,^ 
value  of  4.2  cited  in  this  proposed  TSCA 
section  4  test  rule  to  be  negligible. 

Chemical  substances  that  are 
dispersible  in  water  (e.g..  surfactants, 
detergents,  aliphatic  amines,  and 
cationic  dyes)  may  have  log  K.^  values 
greater  than  4  2  and  may  still  be  acutely 
toxic  to  aquatic  organisms.  One 
approach  for  dealing  with  such 
chemicals  would  be  to  allow  test 
sponsors  who  wish  to  conduct  Test 
Group  1  studies  on  chemicals  with  a  log 
IC.vk  greater  than  or  equal  to  4.2  to 
submit  to  EPA  for  approval  a  written 
request  to  conduct  these  Test  Group  1 
studies  The  written  request  would  have 
to  include  the  rationale  for  conducting 
these  Test  Group  1  studies  and  be 
approved  by  the  Agency  prior  to  (e.g.. 
90  days  before)  initiating  these  Test 
Group  1  studies.  EPA  is  soliciting  public 
comment  on  this  approach  as  well  as 
other  alternative  approaches  in  this 
area. 
4.  Mammalian  Toxicity — Acute. 
Acute  Inhalation  Toxicity  (rat): 
Method  A  (40  CFR  799.9130) 


Acute  Oral  Toxicity  (rat):  Method  B 
(ASTM  E  1 16.3-98  or  40  CFR 
799.9110(d)(l)(i)(A)) 

For  the  "Mammalian  Toxicity — 
Acute  "  endpoint.  EPA  is  proposing  that 
certain  "Special  Conditions"  in  the  form 
of  the  chemical  substance's  physical/ 
chemical  properties  or  physical  state  be 
considered  in  determining  the 
appropriate  test  method  that  would  be 
used  from  among  those  included  for  this 
endpoint  in  Table  2  in  §  799.5085(j)  of 
the  proposed  regulator}'  text.  The  OECD 
HPV  SIDS  program  recognizes  that  for 
most  chemical  substances,  the  oral  route 
of  administration  will  suffice  for  this 
endpoint.  However,  consistent  with  the 
approach  taken  under  the  voluntary 
HPV  Challenge  Program.  EPA  is 
proposing  that  for  test  substances  that 
are  gases  at  room  temperature  (25°  C), 
the  acute  mammalian  toxicity  study  be 
conducted  using  inhalation  as  the 
exposure  route  (described  as  Method  A 
(40  CFR  799.9130)  in  Table  2  in 
§  799.5085(j)  of  the  proposed  regulatory 
text).  \n  the  case  of  a  potentially 
explosive  test  substance,  care  must  be 
taken  to  avoid  the  generation  of 
explosive  concentrations.  For  all  other 
chemicals  (i.e.,  those  that  are  either 
liquids  or  solids  at  room  temperature). 
EPA  is  proposing  that  the  acute  toxicity 
testing  be  conducted  via  oral 
administration  using  an  "Up/Down" 
test  method  (described  as  Method  B 
(ASTM  E  1 163-98  or  40  CFR 
799.9110(d)(l)(i)(A))  in  Table  2  in 
«}  799.5085(j)  of  the  proposed  regulatory- 
text).  Dermal  toxicity  testing  is  not 
required  in  this  rulemaking,  and  the 
Agency  does  not  intend  to  include  any 
dermal  toxicity  testing  in  any  TSCA 
section  4  HPV  SIDS  rulemakings. 

5.  Mammalian  Toxicity — 
Genotoxicity. 

Ciene  Mutations; 

Bacterial  Reverse  Mutation  Test 
(in  vitro):  40  CFR  799.9510 

Chromosomal  Damage: 
In  Vitro  Mammalian 
Chromosome  Aberration  Test  (40  CFR 
799.9537).  or  use  either  the  In  Vivo 
Mammalian  Bone  Marrow  Chromosomal 
Aberration  Test  (rodents:  mouse 
(preferred  species),  rat.  or  Chinese 
hamster):  40  CFR  799.9538.  or  the  In 
Vivo  Mammalian  Er\'throcyte 
Micronucleus  Test  (sampled  in  bone 
marrow)  (rodents:  mouse  (preferred 
species),  rat.  or  Chinese  hamster);  40 
CFR  799.9539. 

Persons  required  to  conduct  testing 
for  chromosomal  damage  are 
encouraged  to  use  in  vitro  genetic 
toxicity  testing  (Mammalian 
Chromosome  Aberration  Test)  to 
generate  needed  genetic  toxicity 
screening  data,  unless  known  chemical 


properties  preclude  its  use.  These  could 
include,  for  example,  physical  chemical 
properties  or  chemical  class 
characteristics.  A  primary  focus  of  both 
the  voluntary  HPV  Challenge  Program 
and  this  proposed  rule  is  to  implement 
this  program  in  a  manner  consistent 
with  the  OECD  HPV  SIDS  program  and 
as  part  of  a  larger  international  activity 
with  global  involvement.  This  proposed 
approach  provides  the  same  degree  of 
flexibilitv  as  that  which  currently  exists 
under  the  OECD  HPV  SIDS  testing 
program  (Ref.  4),  A  subject  person  who 
uses  one  of  the  in  vivo  methods  instead 
of  the  in  vitro  method  to  address  this 
end-point  must  submit  to  EPA  a 
rationale  for  conducting  that  alternate 
test  in  the  final  sjudy  report.  EPA 
solicits  comment  on  whether  the 
Agency  should  instead  require  that  a 
subject  person  wishing  to  use  an 
alternate  testing  scheme  submit  to  EPA 
a  notice  that  includes  the  rationale  for 
conducting  the  alternative  tests  prior  to 
planned  initiation  of  those  studies. 
Comments  should  include  suggestions 
for  efficient  procedures  for  such  a 
notification  process. 

6.  Mammalian  Toxicity — Repeated 
Dose/Reproduction/Developmental. 

Combined  Repeated  Dose 
Toxicity  Study  with  the  Reproduction/ 
Developmental  Toxicity  Screening  Test: 
40  CFR  799.9365 

Reproduction/Developmental 
Toxicity  Screening  Test:  40  CFR 
799.9355 

Repeated  Dose  28-Day  Oral 
Toxicity  Study:  40  CFR  799.9305 

For  "Mammalian  Toxicity — Repeated 
Dose/Reproduction/Developmental," 
EPA  recommends  the  use  of  the 
Combined  Repeated  Dose  Toxicity 
Study  with  the  Reproduction/ 
Developmental  Toxicity  Screening  Test 
(40  CFR  799.9365).  EPA  recognizes, 
however,  that  there  may  be  reasons  to 
test  a  particular  chemical  using  both  the 
Reproduction/Developmental  Toxicity 
Screening  Test  (40  CFR  799.9355)  and 
the  Repeated  Dose  28-Day  Oral  Toxicity 
Study  (40  CFR  799.9305)" instead  of  the 
Combined  Repeated  Dose  Toxicity 
Study  with  the  Reproduction/ 
Developmental  Toxicity  Screening  Test 
(40  CFR  799.9365).  With  regard  to  such 
cases,  a  subject  person  who  uses  the 
combination  of  the  Reproduction/ 
Developmental  Toxicity  Screening  Test 
and  the  Repeated  Dose  28-Day  Oral 
Toxicity  Study  in  place  of  the  Combined 
Repeated  Dose  Toxicity  Study  with 
Reproduction/Developmental  Toxicity 
Screen  must  submit  to  EPA  a  rationale 
for  conducting  these  alternate  tests  in 
the  final  study  reports.  EPA  solicits 
comment  on  whether  the  Agency  should 
instead  require  that  a  subject  person 


wishing  to  use  an  alternate  testing 
scheme  submit  to  EPA  a  notice  that 
includes  the  rationale  for  conducting 
the  alternative  tests  prior  to  planned 
initiation  of  those  studies.  Comments 
should  include  suggestions  for  efficient 
procedures  for  such  a  notification 
process. 

Certain  of  the  chemicals  for  which 
Mammalian  Toxicity — Repeated  Dose/ 
Reproduction/  Developmental  testing  is 
proposed  may  be  used  solely  as  "closed 
system  intermediates,"  as  described  in 
the  EPA  guidance  document  developed 
for  the  volimtary  HPV  Challenge 
Program  (Ref.  32).  As  described  in  that 
guidance,  such  chemicals  may  be 
eligible  for  a  reduced  testing  battery 
which  substitutes  a  developmental 
toxicity  study  for  the  SIDS  requirement 
to  address  repeated  dose  (e.g., 
subchronic),  reproductive,  and 
developmental  toxicity.  In  other  words, 
since  only  the  developmental  toxicity 
study  would  be  conducted  for  those 
chemicals  that  qualify  for  a  reduced 
testing  battery,  repeated  dose  (e.g., 
subchronic)  and  reproductive  studies 
would  not  be  conducted.  At  the  present 
time,  EPA  does  not  have  sufficient 
information  to  know  with  any  degree  of 
certainty  which  if  any  of  the  chemicals 
that  are  listed  in  the  proposed 
regulatory  text  are  solely  closed  system 
intermediates  as  defined  by  OECD/SIDS 
guidelines.  Persons  who  believe  that  a 
chemical  fully  satisfies  the  terms 
outlined  in  the  guidance  document  are 
encoiu-aged  to  submit  appropriate 
information  along  with  their  comments 
which  substantiate  this  belief.  If,  based 
on  submitted  information  and  other 
information  available  to  EPA,  the 
Agency  believes  that  a  chemical  is 
considered  likely  to  meet  the 
requirements  for  use  solely  as  a  closed 
system  intermediate,  EPA  will  address 
any  developmental  toxicity  testing  need 
in  a  subsequent  rulemaking.  In  those 
cases  in  which  the  Agency  can 
determiiie  that  chemicals  are  solely 
closed  system  intermediates,  it  plans  to 
handle  them  in  accordance  with  the 
existing  OECD  procedures.  EPA  intends 
that  actual  initiation  of  testing  of  closed 
system  intermediates  be  deferred  imtil 
2003. 

B.  When  Would  any  Testing  Imposed  by 
this  Rulemaking  Begin? 

The  testing  requirements  contained  in 
this  proposed  rule  are  not  effective  until 
and  unless  the  Agency  issues  a 
subsequent  final  rule.  Based  on  the 
effective  date  of  the  final  rule,  which  is 
typically  30  days  after  the  publication  of 
a  final  rule  in  the  Federal  Register,  the 
test  sponsor  may  plan  the  initiation  of 
any  required  testing  as  appropriate  to 


submit  the  required  final  report  by  the 
deadline  indicated  as  the  number  of 
months  after  the  effective  date  that 
would  be  shown  in  §  799.5085(j)  of  the 
proposed  regulatory  text.  As  indicated 
previously,  in  establishing  the  time 
frame  for  testing  under  this  rulemaking, 
the  Agency  will  consider  the  time 
fi"ames  used  under  the  voluntary  HPV 
Challenge  Program.  Specifically,  any 
testing  of  closed  system  intermediates 
(as  described  in  Unit  III.I.)  will  be 
deferred  until  2003:  and  any  testing  of 
individual  chemicals  (i.e.,  those  HPV 
chemicals  not  proposed  for  testing  in  a 
category)  that  require  further  testing  on 
animals  will  be  deferred  until  November 
2001. 

C.  How  Would  the  Studies  Proposed 
Under  this  Test  Rule  be  Conducted? 

Persons  required  to  comply  with  the 
final  rule  would  have  to  conduct  the 
necessary  testing  in  accordance  with 
those  testing  and  reporting 
requirements,  and  with  the  TSCA  GLPS 
(40  CFR  part  792). 

D.  What  Substances  Would  be  Tested 
Under  this  Rule? 

EPA  is  proposing  two  distinct 
approaches  for  identifying  the  specific 
substances  that  would  be  tested  under 
this  proposed  rule,  the  application  of 
which  would  depend  on  whether  the 
substance  is  considered  to  be  a  "Class 
1"  or  a  "Class  2"  chemical  substance. 
First  introduced  when  EPA  compiled 
the  TSCA  Chemical  Substance 
Inventory,  the  term  Class  1  chemical 
substance  refers  to  a  chemical  substance 
having  a  chemical  composition  that 
consists  of  a  single  chemical  species 
(not  including  impurities)  that  can  be 
represented  by  a  specific,  complete 
structure  diagram.  By  contrast,  the  term 
Class  2  chemical  substance  refers  to  a 
chemical  substance  having  a 
composition  that  cannot  be  represented 
by  a  specific,  complete  chemical 
structure  diagram,  because  such  a 
substance  generally  contains  two  or 
more  different  chemical  species  (not 
including  impurities).  Table  2  in 
§  799.5085(j)  of  the  proposed  regulatory 
text  identifies  the  listed  substances  as 
either  Class  1  or  Class  2  substances. 

EPA  is  proposing  that,  for  the  Class  1 
chemical  substances  that  are  listed  in 
the  proposed  rule,  the  test  substance 
have  a  purity  of  99%  or  greater.  EPA  has 
generally  applied  this  standard  of  purity 
to  the  testing  of  Class  1  chemical 
substances  in  the  past  under  TSCA 
section  4(a)  testing  actions,  except  for 
substances  where  it  has  been  shown  that 
such  purity  is  unattainable.  EPA  is 
soliciting  comment  on  whether  a  purity 
level  of  99%  or  greater  cannot  be 


attained  for  any  of  the  Class  1 
substances  listed  in  this  proposed  rule. 
For  the  Class  2  chemical  substances  that 
are  listed  in  the  proposed  rule.  EPA  is 
proposing  that  the  test  substance  be  any 
representative  form  of  the  chemical 
substance,  to  be  defined  by  the  test 
sponsor(s). 

In  proposing  a  different  approach  for 
identifying  the  substance  to  be  tested 
with  regard  to  Class  2  substances.  EPA 
recognizes  two  characteristics  which 
further  distinguish  Class  1  from  Class  2 
chemical  substances.  First,  unlike  for 
Class  1  substances,  knowledge  of  the 
composition  of  commercial  Class  2 
substances  can  vary  in  quality  and 
specificity  from  substance  to  substance. 
The  composition  of  the  chemical 
species  which  comprise  a  Class  2 
substance  may  be: 

•  Well-characterized  in  terms  of 
molecular  formulae,  structural 
diagrams,  and  compositional 
percentages  of  all  species  present  (for 
example,  methyl  phenol): 

•  Less  well-characterized,  for 
example,  characterized  only  by 
molecular  formulae,  non-specific 
structural  diagrams,  and/or  by 
incomplete  or  unknown  compositional 
percentages  of  the  species  present  (for 
example,  C12-C14  tert-akyl  amines):  or 

•  Poorly  characterized  because  all  that 
is  known  is  the  identity  of  only  some  of 
the  chemical  species  present  and  their 
percentages  of  composition,  or  of  only 
the  feedstocks  and  method  of 
manufacture  used  to  manufacture  the 
substance  (for  example,  nut  shell  liquor 
of  cashew). 

Secondly,  the  composition  of  some 
Class  2  substances  may  vary  from  one 
manufacturer  to  another,  or.  for  a  single 
manufacturer,  from  production  run  to 
production  run.  because  of  small 
variations  in  feedstocks,  manufacturing 
methods,  or  other  production  variables. 
A  "Class  2"  designation  most  frequently 
represents  a  group  of  substances 
comprising  substances  that  have  similar 
combinations  of  different  chemical 
species  and/or  that  were  prepared  from 
similar  feedstocks  using  similar 
production  methods.  By  contrast.  Class 
1  substances  generally  represent  a  much 
narrower  group  of  substances  for  which 
the  only  variables  are  their  impurities. 

EPA  believes  that,  for  piu-poses  of  this 
proposed  rule  which  would  require 
basic  screening-level  testing,  the  testing 
of  any  representative  form  of  a  subject 
Class  2  substance  would  be  relevant  to 
a  determination  of  whether  the  chemical 
substance  would  or  would  not  present 
an  unreasonable  risk  to  human  health  or 
the  environment.  However.  EPA  would 
encourage  the  selection  of 
representative  forms  of  test  substances 
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that  meet  industry  or  consensus 
standards,  where  thev  exist.  In 
accordance  with  TSCA  GLPS  at  40  CFR 
part  792,  the  final  study  report  must 
include  test  substance  identification 
information,  including  name.  CAS 
number,  strength,  purity,  and 
composition,  or  other  appropriate 
characteristics.  See  40  CFR  792.185. 

As  an  alternative  to  requiring  the 
testing  of  a  representative  form  of  a 
Class  2  substance  designated  bv  a 
person  subject  to  the  final  rule.  EPA  is 
considering  whether  the  .\gent  y  should 
specify  the  particular  form  of  each 
substance  that  must  be  tested,  and,  if  so, 
what  criteria  EP.A  should  use  to  identify 
the  particular  representative  form  that 
would  be  tested.  EPA  might  specify,  for 
example,  a  form  of  a  substance  that 
meets  an  industry  or  consensus 
specification,  if  one  exists,  or  the  form 
with  the  highest  production  volume, 
which  could  potentially  be  identified 
via  information  reported  under  a  TSCA 
section  8(a)  rule,  or  by  other  means. 

Under  both  of  the  approaches 
described  in  this  unit,  manufacturers 
and  processors  of  each  chemical 
substance  listed  in  the  rule  w'ould  be 
jointly  responsible  for  the  testing  of  a 
representative  form  of  each  Class  2 
substance. 

EPA  is  also  considering  whether,  for 
some  or  all  Class  2  substances,  more 
than  one  form  of  a  substance  should  be 
tested.  Regardless  of  which  of  the  above 
approaches  for  testing  Class  2 
substances  is  ultimately  chosen  (i.e., 
persons  subject  to  the  rule  choosing  vs. 
EPA  choosing  the  forms(s)  of  the  Class 
2  substances  to  be  tested),  EPA  is 
considering  requiring  that  persons 
applying  for  an  exemption  provide  data 
to  EPA  that  would  allow  the  .\gency  to 
determine  whether: 

1.  The  form  of  the  Class  2  substance 
with  respect  to  which  an  exemption 
application  is  being  submitted  is 
equivalent  to  the  form  of  a  test 
substance  for  which  data  required  under 
the  rule  have  been  or  will  be  submitted; 
and 

2.  The  submission  of  the  required  test 
data  concerning  a  particular  form  of  a 
Class  2  substance  would  be  duplicative 
of  data  that  have  been  or  will  be 
submitted  to  EPA  in  accordance  with 
the  test  rule. 


To  facilitate  EPA's  review  of 
exemption  applications  under  this 
alternative,  the  Agency  would  require 
the  submission  of  certain  chemical 
substance-identifv'ing  data,  including 
characteristics  and  properties  of  the 
exemption  applicants  substance,  such 
as  boiling  point,  melting  point,  chemical 
analysis,  additives  (if  any),  and  spectral 
data  information. 

EPA  solicits  comment  on  the 
proposed  alternative  approaches  to  the 
testing  of  Class  2  substances  included  in 
this  proposed  rule.  Additionally.  EPA 
solicits  comment  on  whether  the 
proposed  approach  for  testing  Class  1 
substances  in  the  proposed  rule.  i.e.. 
that  Class  1  test  substances  have  a 
purity  of  99%  or  greater,  should  be 
applied  to  any  Class  2  substances  in  the 
proposed  rule.  Similarly.  EPA  solicits 
comment  on  whether  the  proposed  or 
alternative  approaches  for  the  testing  of 
Class  2  substances  should  be  appUed  to 
any  Class  1  substances. 

£  Would  I  Be  Required  to  Test  Under 
this  Rule:" 

Under  TSCA  section  4(a)(l)(B)(ii). 
EPA  has  made  preliminary  findings  that 
there  are  insufficient  data  and 
experience  to  reasonably  determine  or 
predict  health  and  environmental  effects 
resulting  from  the  manufacture, 
processing,  or  use  of  the  chemical 
substances  listed  in  this  rulemaking.  As 
a  result,  under  TSCA  section  4(b)(3)(B), 
manufacturers  and  processors  of  these 
substances  would  be  subject  to  the  rule 
with  regard  to  those  listed  chemicals 
which  they  manufacture  or  process. 

1 .  Would  I  be  subject  to  this  rule?  You 
would  be  subject  to  this  rule  and  may 
be  required  to  test  if  you  manufacture  or 
process,  or  intend  to  manufacture  or 
process,  one  or  more  chemical 
substances  listed  in  this  proposed  rule 
during  the  time  period  discussed  in 
Unit  V.E.2  .  entitled  When  would  my 
manufacture  or  processing  lor  my  intent 
to  do  so)  cause  me  to  be  subject  to  this 
rule'  However,  if  you  do  not  know  or 
cannot  reasonably  ascertain  that  you 
manufacture  or  process  a  listed  test 
substance  (based  on  all  information  in 
vour  possession  or  control,  as  well  as  all 
information  that  a  reasonable  person 
similarly  situated  might  be  expected  to 
possess,  control,  or  know,  or  could 


obtain  without  unreasonable  burden), 
you  would  not  be  subject  to  the  rule. 

2.  When  would  my  manufacture  or 
processing  (or  my  intent  to  do  so)  cause 
me  to  be  subject  to  this  rule?  You  would 
be  subject  to  this  rule  if  you 
manufacture  or  process,  or  intend  to 
manufacture  or  process,  a  substance 
listed  in  the  rule  at  any  time  from  the 
effective  date  of  the  final  test  rule  to  the 
end  of  the  test  data  reimbursement 
period.  The  term  "reimbursement 
period"  is  defined  at  40  CFT^  791.3(h) 
and  may  vary  in  length  for  each 
substance  to  be  tested  under  a  final 
TSCA  section  4(a)  test  rule,  depending 
on  what  testing  is  required  and  when 
testing  is  completed.  See  Unit  V.E.4.  , 
entitled  How  do  the  reimbursement 
procedures  work? 

3.  Would  I  be  required  to  test  if  I  were 
subject  to  the  rule?  It  depends  on  the 
nature  of  your  activities.  All  persons 
who  would  be  subject  to  this  TSCA 
section  4(a)  test  rule,  which 
incorporates  EPA's  generic  procedures 
applicable  to  TSCA  section  4(a)  test 
rules  (contained  within  40  CFR  part 
790),  would  fall  into  one  of  two  groups, 
designated  here  as  Tier  1  and  Tier  2. 
Persons  in  Tier  1  (those  who  would 
have  to  initially  comply  with  the  final 
rule)  must  either: 

•  Submit  to  EPA  letters  of  intent  to 
conduct  testing,  conduct  this  testing, 
and  submit  the  test  data  to  EPA;  or 

•  Apply  to  and  obtain  from  EPA 
exemptions  from  testing. 

Persons  in  Tier  2  (those  who  would 
not  have  to  initially  comply  with  the 
final  rule)  need  not  take  any  action 
unless  they  are  notified  by  EPA  that 
they  are  required  to  do  so,  as  described 
in  Unit  V.E.3.d  ,  entitled  What  would 
mv  obligations  be  if  I  were  in  Tier  2? 
Note  that  persons  in  Tier  1  who  obtain 
exemptions  and  persons  in  Tier  2  would 
nonetheless  be  subject  to  providing 
reimbursement  to  persons  who  actually 
conduct  the  testing,  as  described  in  Unit 
V.E.4.  ,  entitled  How  do  the 
reimbursement  procedures  work? 

a.  Who  would  be  in  Tier  1  and  Tier  2? 
All  persons  subject  to  this  rule  would  be 
considered  to  be  in  Tier  1  unless  they 
fall  within  Tier  2.  The  following  table 
describes  who  is  in  Tier  1  and  Tier  2. 


Table  2.— Persons  Subject  to  the  Rule:  Persons  in  Tier  1  and  Tier  2— Continued 


Tier  1  (Persons  initially  required  to  comply) 


Tier  2  (Persons  not  initially  required  to  comply) 


Table  2.— Persons  Subject  to  the  Rule:  Persons  in  Tier  1  and  Tier  2 


Tier  1  (Persons  initially  required  to  comply) 


Tier  2  (Persons  not  initially  required  to  comply) 


— As  a  non-isolated  intermediate  (as  defined  at  40  CFR  704  3): 

— As  a  component  of  a  Class  2  substance  (as  descnbed  at  40  CFR 
720.45(a)(1)(i)): 

—In  amounts  of  less  ttian  500  kg  (1,100  lbs)  annually  (as  descnt>ed  at 
40  CFR  790.42(a)(4));  or 

— In  small  quantities  solely  for  research  and  development  (as  de- 
scribed at  40  CFR  790.42(a)(5)) 

Persons  who  process  (as  defined  at  TSCA  section  3(10))  or  intend  to 
process  a  test  rule  substance  (see  40  CFR  790.42(a)(2)) 


Persons  who  manufacture  (as  defined  at  TSCA  section  3(7)),  or  intend 
to  manufacture,  a  test  njle  substance,  and  who  are  not  listed  under 
Tier  2 


Persons  who  manufacture  (as  defined  at  TSCA  section  3(7))  or  intend 
to  manufacture  a  test  rule  substance  solely  as  one  or  more  of  the 
following: 

—As  a  byproduct  (as  defined  at  40  CFR  791.3(c)); 

—As  an  impurity  (as  defined  at  40  CFR  790.3)); 

—As  a  naturally  occurring  substance  (as  defined  at  40  CFR  710.4(b)); 


b.  When  would  it  be  appropriate  for 
a  person  in  Tier  1  to  apply  for  an 
exemption  rather  than  to  submit  a  letter 
of  intent  to  conduct  testing?  You  may 
apply  for  an  exemption  if  you  believe 
that  the  required  testing  wdll  be 
performed  by  another  person  {or  a 
consortium  of  persons  formed  under 
TSCA  section  4(b)(3)(A))  in  Tier  1.  You 
can  find  procedures  relating  to 
exemptions  in  40  CFR  790.80  through 
790.99,  and  §  799.5085(c)(2),  (c)(5),  and 
(c)(7)  of  the  proposed  regulatory  text.  In 
this  rule,  EPA  would  not  require 
equivalence  data  (i.e.,  data 
demonstrating  that  your  substance  is 
equivalent  to  the  substance  actually 
being  tested)  as  a  condition  for  approval 
of  your  exemption.  See  §  799.5085(j)  of 
the  proposed  regulatory  text  for  a 
description  of  the  substances  that  would 
be  tested  under  this  proposed  rule. 

c.  What  would  happen  if  I  were  in 
Tier  1  and  I  submitted  an  exemption 
application?  EPA  believes  that  requiring 
the  collection  of  duplicative  data  is 
unnecessarily  burdensome.  As  a  result, 
if  EPA  has  received  a  letter  of  intent  to 
test  from  another  source  or  has  received 
(or  expects  to  receive)  the  test  data  that 
would  be  required  under  this  rule,  the 
Agency  would  conditionally  approve 
your  exemption  application  under  40 
CFR  790,87.  The  Agency  would 
terminate  conditional  exemptions  if  a 
problem  occurs  with  the  initiation, 
conduct,  or  completion  of  the  required 
testing,  or  the  submission  of  the 
required  data  to  EPA.  EPA  may  then 
require  you  to  submit  a  notice  of  intent 
to  test  or  an  exemption  application.  See 
40  CFR  790.93  and  §  799.5085(c)(6)  of 
the  proposed  regulatory  text.  Note  that 
persons  in  Tier  1  who  obtain 
exemptions  and  persons  in  Tier  2  would 
nonetheless  be  subject  to  providing 
reimbursement  to  persons  who  do 
actually  conduct  the  testing,  as 
described  in  Unit  V.E.4.,  entitled  How 
do  the  reimbursement  procedures  work? 

d.  What  would  my  obligations  be  if  I 
were  in  Tier  2?  If  you  are  in  Tier  2,  you 
would  be  subject  to  the  rule  and  you 
would  be  responsible  for  providing 


reimbursement  to  persons  in  Tier  1 ,  as 
described  in  Unit  V.E.4.  You  are 
considered  to  have  an  automatic 
conditional  exemption.  You  would  not 
need  to  take  any  action  unless  you  are 
notified  by  EPA  that  you  are  required  to 
do  so. 

If  a  problem  occurs  with  the 
initiation,  conduct,  or  completion  of  the 
required  testing,  or  the  submission  of 
the  required  data  to  EPA,  the  Agency 
may  require  you  to  submit  a  notice  of 
intent  to  test  or  an  exemption 
application.  See  40  CFR  790,93  and 
§  799.5085(c)(6)  of  the  proposed 
regulatory  text. 

In  addition,  you  would  need  to 
submit  a  notice  of  intent  to  test  or  an 
exemption  application  if: 

•  No  memufacturer  in  Tier  1  has 
notified  EPA  of  its  intent  to  conduct 
testing;  and 

•  EPA  has  published  a  document  in 
the  Federal  Register  directing  all 
persons  in  Tier  2  to  submit  to  EPA 
letters  of  intent  to  conduct  testing  or 
exemption  applications.  See  40  CFR 
790.48(b)  and  §  799.5085(c)(4)  and  (c)(5) 
of  the  proposed  regulatory*  text.  The 
Agency  would  conditionally  approve  an 
exemption  application  under  40  CFR 
790,87  if  EPA  has  received  a  letter  of 
intent  to  test  or  has  received  (or  expects 
to  receive)  the  test  data  required  under 
this  rule. 

e.  How  did  EPA  decide  who  would  be 
in  Tier  1  and  Tier  2  and  who  would  be 
excluded  from  the  rule? 

Under  40  CFR  790.2,  EPA  may 
establish  procedures  applying  to 
specific  test  rules  that  differ  from  the 
generic  procedures  governing  TSCA 
section  4  test  rules  in  40  CFR  part  790. 
For  the  purposes  of  this  proposed  rule, 
EPA  is  proposing  to  set  forth  certain 
requirements  that  differ  from  those 
under  40  CFR  part  790. 

Under  40  CFR  part  790,  in  TSCA 
section  4(a)  test  rules  EPA  traditionally 
has  treated  the  persons  specified  below 
as  being  in  Tier  2.  (These  rules  are 
found  at  40  CFR  part  799,  subparts  B 
andD.): 

•  Processors  (40  CFR  790.42(a)(2)); 


•  Manufacturers  of  less  than  500  kg 
(1.100  lbs)  per  year  ("small-volume 
manufacturers")  (40  CFR  790.42(a)(4)); 
and 

•  Manufacturers  of  small  quantities 
for  research  and  development  ("R&D 
manufacturers")  (40  CFR  790.42(a)(5)). 

EPA  has  historically  placed 
processors  in  Tier  2  because  the  Agency 
"expected  that,  in  most  cases,  testing 
will  be  performed  by  the  manufacturers 
and  that  part  of  the  cost  of  testing  will 
be  passed  on  to  processors  through  the 
pricing  mechanism,  thereby  enabling 
them  to  share  in  the  costs  of  testing"  (50 
FR  20652,  20654,  May  17,  1985).  In 
addition.  "[t]here  are  so  many 
processors  that  it  would  be  difficult  to 
include  them  all  in  the  technical 
decisions  about  the  tests  and  in  the 
financial  decisions  about  how  to 
allocate  the  costs"  (48  FR  31786.  31789, 
July  11.  1983). 

EPA  has  historically  placed  small- 
volume  manufacturers  and  R&D 
manufacturers  in  Tier  2  because  this 
type  of  manufacturing  "normally 
represents  a  small  percentage  of  the 
overall  production  volume  [and]  test 
sponsors  are  not  expected  to  expend  the 
administrative  resources  to  recover  the 
small  proportional  amounts  of  the 
testing  costs  from  these  manufacturers  ' 
(55  FR  18881,  May  7,  1990). 

In  this  proposed  test  rule.  EPA  has 
reconfigured  these  tiers.  EPA  has  added 
the  following  persons  to  Tier  2: 
Byproduct  manufacturers;  impurity 
manufacturers:  manufacturers  of 
naturally  occurring  substances; 
manufacturers  of  non-isolated 
intermediates;  and  manufacturers  of 
components  of  Class  2  substances.  The 
Agency  took  administrative  burden  and 
complexity  into  account  in  determining 
who  was  to  be  in  Tier  1  in  this  proposed 
rule.  EPA  believes  that  those  persons  in 
Tier  1  who  would  conduct  testing  under 
this  proposed  rule,  when  finalized, 
would  generally  be  large  chemical 
manufacturers  who,  in  the  experience  of 
the  Agency,  have  traditionally 
conducted  testing  or  participated  in 
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testing  consortia  under  previous  TSCA 
section  4(a)  test  rules. 

TSCA  section  403)(3)(B)  requires  all 
manufacturers  and  processors  of  a 
chemical  substance  to  test  that  chemical 
substance  if  EPA  has  made  findmgs  for 
that  chemical  substance,  and  therefore 
issued  a  TSCA  section  4(a)  test  rule 
requiring  testing.  However,  practicality 
must  be  a  factor  in  determming  who  is 
subject  to  a  particular  test  rule.  Thus, 
persons  who  do  not  know  or  cannot 
reasonably  ascertam  that  they  are 
manufacturing  or  processing  a  substance 
would  not  be  subject  to  the  proposed 
rule.  See  Unit  V.E.I   and 
§  799.5085(b)(2)  of  the  proposed 
regulator\'  text. 

Under  40  CFR  790.42(a)(4).  certain 
small-quantity  manufacturers  (i.e.,  those 
who  manufacture  less  than  500  kg 
(1,100  lb)  of  the  test  rule  chemical 
annuallv)  do  not  initially  need  to  submit 
letters  of  intent  to  test  or  exemption 
applications  under  a  test  rule  unless 
EPA  specifically  requires  them  to  do  so. 
EPA  established  this  provision  because 
such  small-quantity  manufacturing 
normally  represents  a  small  percentage 
of  the  overall  production  volume,  so 
that  test  sponsors  are  not  expected  to 
expend  the  administrative  resources 
necessary  to  seek  reimbursement  of  the 
associated  small  proportional  amounts 
of  the  testing  costs  from  these  small- 
quantity  manufacturers,  .^s  a  result. 
EPA  determined  that  the  reason  for 
requiring  an  exemption  application  to 
be  filed  did  not  exist  for  these 
manufacturers  (55  FR  18881.  at  18881, 
May  7.  1990). 

During  interagency  review,  it  was 
suggested  that  EPA  consider  increasing 
the  small-quantity  amount  in  this 
proposed  rule  in  order  to  eliminate  the 
need  for  certain  persons  subject  to  the 
rule  to  initially  submit  a  letter  of  intent 
to  test  or  an  exemption  application  As 
a  result  this  group  of  persons  would  be 
shifted  io  Tier  2.  As  with  the  existing 
tiering  system,  these  persons  would  still 
be  subject  to  reimbursement 
requirements  and  could  potentially  be 
required  to  conduct  testing  (for 
example,  if  Tier  1  entities  do  not  submit 
letters  of  intent  to  test). 

EPA  is  interested  in  receiving 
comment  on  whether  the  1.100  lb  (500 
kg)  small-quantity  threshold  in  this 
proposed  rule  should  be  raised  (e.g.,  to 
5,000.  10.000.  or  25.000  lbs)  in  order  to 
shift  certain  small-quantity 
manufacturers  from  Tier  1  to  Tier  2. 
These  persons  would  represent  a  small 
percentage  of  the  overall  production 
volume  of  a  chemical  in  the  test  rule 
such  that  test  sponsors  would  not  be 
expected  to  expend  the  administrative 
resources  necessary  to  seek 


reimbursement  from  these 
manufacturers.  EPA  is  particularly 
interested  in  comments  on  the 
appropriate  annual  production  amount 
at  which  test  sponsors  would  not  be 
expected  to  seek  reimbursement  such 
that  the  reason  for  requiring  an 
exemption  application  to  be  filed  by 
these  manufacturers  would  not  exist. 
Please  provide  a  rationale  and 
supporting  information  for  any 
alternative  threshold(s)  suggested. 

EPA  is  also  soliciting  comment  on 
who  should  be  included  in  Tier  1  and 
Tier  2.  The  Agency  may  define  these 
categories  differently  in  response  to 
comments  rei:eived.  EPA  is  also 
soliciting  comment  on  who  should  not 
be  subject  to  the  rule.  The  latter  persons 
are  described  in  Unit  V.E.I,  and 
«i  799.5085(b)(2)  of  the  proposed 
regulatory  text. 

4.  How  do  the  reimbursement 
procedures  work?  In  the  past,  persons 
subject  to  test  rules  have  independently 
worked  out  among  themselves  their 
respective  financial  contributions  to 
those  persons  who  have  actually 
conducted  the  testing.  However,  if 
persons  are  unable  to  agree  privately  on 
reimbursement,  they  may  take 
advantage  of  EPA's  reimbursement 
procedures  at  40  CFR  part  791. 
promulgated  under  the  authority  of 
TSCA  section  4(c).  These  procedures 
include:  The  opportunity  for  a  hearing 
with  the  American  Arbitration 
Association,  publication  by  EPA  of  a 
document  in  the  Federal  Register 
concerning  the  request  for  a  hearing: 
and  the  appointment  of  a  hearing  officer 
to  propose  an  order  for  fair  and 
equitable  reimbursement.  The  hearing 
officer  may  base  his  or  her  proposed 
order  on  the  production  volume  formula 
set  out  at  40  CF'R  791.48,  but  is  not 
obligated  to  do  so.  Under  this  proposed 
rule,  amounts  manufactured  as 
impurities  would  be  included  in 
production  volume  (40  CFR  791.48(b)), 
subject  to  the  discretion  of  the  hearing 
officer  (40  CFR  791.40(a)).  The  hearing 
officer's  proposed  order  may  become  the 
Agency's  final  order,  which  is 
reviewable  in  federal  court  (40  CFR 
791.60). 

F  What  are  the  Reporting  Requirements 
Proposed  Under  this  Test  Rule'' 

You  would  be  required  to  submit  a 
final  report  for  a  specific  test  by  the 
deadline  indicated  as  the  number  of 
months  after  the  effective  date  of  the 
final  rule,  which  would  be  shown  in 
§  799.5085(j)  of  the  proposed  regulator>' 
text. 


G.  What  Would  I  Need  to  do  If  I  Cannot 
Complete  the  Testing  Required  by  the 
Final  Rule? 

A  company  who  submits  a  letter  of 
intent  to  test  under  the  final  rule  and 
who  subsequently  anticipates 
difficulties  in  completing  the  testing  by 
the  deadline  set  forth  in  the  final  rule 
may  submit  a  modification  request  to 
the  Agency,  pursuant  to  40  CFR  790,55. 
EPA  will  determine  whether 
modification  of  the  test  schedule  is 
appropriate,  and  may  first  seek  public 
comment  on  the  modification. 

H.  Would  There  be  Sufficient  Test 
Facilities  and  Personnel  To  Undertake 
the  Testing  Proposed  Under  this  Test 
Rule? 

Yes.  In  1996.  EPA  conducted  a  study 
of  TSCA  testing  laboratories  to  evaluate 
the  expected  capacity  of  these 
laboratories  to  conduct  various  tests 
through  the  year  2000  (Ref.  19).  The 
results  suggest  that  laboratorv'  capacity 
is  expected  to  expand  at  a  rate  such  that 
the  testing  that  would  be  required  by 
this  proposed  rule  should  be  readily 
accommodated  bv  testing  laboratories 
(Ref.  9). 

/.  Might  EPA  Seek  Further  Testing  of  the 
Chemicals  in  this  Proposed  Test  Rule? 

If  EPA  determines  that  it  needs 
additional  data  regarding  any  of  the 
chemical  substances  included  in  this 
proposed  rule,  the  Agency  might  seek 
further  health  and/or  environmental 
effects  testing  for  these  chemical 
substances.  Should  the  Agency  decide 
to  seek  such  additional  testing,  EPA 
would  initiate  a  separate  action  for  this 
purpose. 

VI.  Export  Notification 

Any  person  who  exports,  or  intends  to 
export,  one  of  the  chemical  substances 
contained  in  this  proposed  rule  in  any 
form  will  be  subject  to  the  export 
notification  requirements  in  TSCA 
section  12(b)(1)  and  at  40  CFR  part  707. 
subpart  D,  but  only  after  the  final  rule 
is  issued  and  only  if  the  chemical  is 
contained  in  the  final  rule.  However, 
export  notification  would  generally  not 
be  required  for  articles,  as  provided  by 
40  CFR  707.60(b). 

VII.  Public  Comment 

As  discussed  in  Unit  III.D,  EPA  is 
interested  in  comments  regarding 
specific  procedures  for  incorporating 
the  use  of  categories  and  SAR  into  this 
proposed  rule. 

Comments  which  identif\'  existing 
data  that  may  meet  the  requirements  of 
studies  under  this  proposed  rule  should 
include  the  data  with  the  submission  of 
comments  to  EPA.  Data  submitted  to 
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EPA  to  meet  the  requirements  of  testing 
under  this  proposed  rule  must  be  in  the 
form  of  full  copies  of  unpublished 
studies  or  full  citations  of  published 
studies,  and  may  be  accompanied  by  a 
robust  summary  (Ref.  34).  To  the  extent 
that  studies  required  under  this 
proposed  rule  are  currently  available, 
and  the  data  are  judged  sufficient  by 
EPA,  testing  for  the  endpoint/chemical 
combination  will  not  be  required  in  the 
final  rule  based  on  this  proposed  rule. 

EPA  solicits  public  comment  on  the 
test  methods  proposed  in  this,  the 
approach  discussed  in  Unit  V.E.  entitled 
Would  I  be  required  to  test  under  this 
rule?,  and  the  analysis  detailing  the 
burdens  and  costs  for  the  regulatory 
impacts  resulting  from  this  rule. 

In  addition,  EPA  solicits  comment  on 
the  proposed  and  alternative  approaches 
to  the  testing  of  Class  2  substances,    - 
whether  the  proposed  approach  for 
testing  Class  1  substances  (i.e.,  that  each 
Class  1  substance  be  tested  at  a  purity 
of  99%  or  more)  should  be  applied  to 
any  Class  2  substances,  and  whether  the 
proposed  or  alternative  approaches  for 
the  testing  of  Class  2  substances  (i.e. 
that  a  representative  sample  of  each 
Class  2  substance  be  tested)  should  be 
applied  to  any  Class  1  substances. 

Vm.  Documents  in  the  Official  Record 

The  official  record  for  this  proposed 
rule  has  been  established  under  docket 
control  number  OPPTS-42213A,  and 
the  public  version  of  the  official  record 
is  available  for  inspection  as  specified 
in  Unit  I.B.2.  The  following  is  a  listing 
of  the  documents  that  have  sdready  been 
placed  in  the  official  record  for  this 
proposed  rule,  including  those 
specifically  referenced  in  this 
dociunent.  For  your  convenience,  EPA 
may  have  also  provided  some  non-EPA 
internet  addresses  to  allow  you  to  access 
the  electronic  version  of  the  referenced 
document.  In  doing  so,  the  Agency  has 
verified  the  accxiracy  of  these  addresses 
at  the  time  of  signature.  However,  since 
EPA  is  not'responsible  for  these  non- 
EPA  sites,  the  Agency  does  not  have  any 
control  over  these  web  addresses.  A 
paper  copy  of  any  document  referenced 
in  this  way  has  been  included  in  the 
public  version  of  the  official  record  for 
this  document  as  described  in  Unit 
I  B  2 

1.  EPA,  OPPT.  ChemRTK,  HPV 
Challenge  Program  Chemical  List.  (This 
list  is  updated  periodically,  and  is 
available  electronically  at  http:// 
www.epa.gov/chemrtk/hpvchmlt.htm). 

2.  EPA,  OPPT.  Chemical  Hazard  Data 
Availability  Study:  What  Do  We  Really 
Know  About  the  Safety  of  High 
Production  Volume  Chemicals?  (April 
1998)  (An  electronic  copy  of  this 


document  is  available  on  the  EPA 
website  at  http://www.epa.gov/opptintr/ 
chemtest/hazchem .  htm) . 

3.  ACC  (formerly  CMA).  Public 
Availability  of  SIDS-Related  Testing 
Data  for  U.S.  High  Production  Volume 
Chemicals  (Jime  12.  1998).  Copies  of 
ACC's  report  can  be  obtained  bv  writing 
to  ACC  at  1300  Wilson  Blvd.,  Arlington, 
VA  22209  or  by  calling  ACC  at  (703) 
741—226. 

4.  OECD  Secretariat.  BIDS  Manual. 
Third  Ed.  Screening  Information  Data 
Set  Manual  of  the  OECD  Programme  on 
the  Co-Operative  Investigation  of  High 
Production  Volume  Chemicals.  Paris, 
France  (July  1997).  Electronic  copies  of 
this  Manual  can  be  obtained  from  OECD 
at  http://www.oecd.org/ehs/ 
sidsman.htm,  or  by  accessing  EPA's 
ChemRTK  website  at  http:// 
www.epa.gov/chemrtk/sidsappb.htm. 

5.  OECD.  Decision-Recommendation 
on  the  Co-Operative  Investigation  and 
Risk  Reduction  of  Existing  Chemicals — 
C(90)163/FINAL  (January  31.  1991). 

6.  ACC.  Comments  on  EPA's  TSCA 
section  4(a)(1)(B)  Proposed  Statement  of 
Policy  submitted  to  the  TSCA  Public 
Docket  Office,  EPA  (September  17, 
1991). 

7.  Epoxy  Resin  Systems  Task  Group  of 
the  Society  of  the  Plastics  Industry,  Inc. 
Comments  on  EPA's  TSCA  section 
4(a)(1)(B)  Proposed  Statement  of  Policy 
TSCA  Public  Docket  Office,  EPA 
(September  17.1991). 

8.  ICCA.  ICCA  HPV  Working  List  22- 
040-1999;  Chemicals  Common  to  2  or 
more  of  the  Regions:  Canada,  European 
Union  (EU),  Japan,  and  USA  (1999). 
(Electronic  copies  of  this  list  can  be 
obtained  from  the  ICCA  website  at  http:/ 
/wvkTw. icca-chem.org/hpv). 

9.  EPA,  OPPT.  Economic  Impact 
Analysis  of  a  Section  4  Test  Rule  for 
High  Production  Voliune  Chemicals 
(December  2000). 

10.  EPA.  Comparison  of  1990  High 
Production  Volume  (HPV)  Chemicals 
with  National  Occupational  Exposure 
Survey  (NOES)  Database  (November  13. 
1998). 

11.  EPA.  Guidelines  for  Exposure 
Assessment,  Federal  Register  (57  FR 
28888,  May  29,  1992). 

12.  Seta,  J.A.  et  al..  National  Exposure 
Survey  Field  Guidelines.  Cinciimati 
Ohio:  National  Institute  for 
Occupational  Safety  and  Health.  DHHS 
(NIOSH)  Publication  No.  88-106  (1988). 

13.  Meylan  WM,  and  Howard  PH. 
Atom/Fragment  Contribution  for 
Estimating  Octanol-Water  Partition 
Coefficients.  Journal  of  Pharmaceutical 
Sciences.  Vol.84,  No.l  (January'  1995). 

14.  Meylan  WM,  Howard  PH,  and 
Boethling,  RS.  Improved  Method  for 
Estimating  Water  Solubility  From 


Octanol/Water  Partition  Coefficient. 
Environmental  Toxicolog}'  and 
Chemistn,'.  Vol.  15.  No.2.'pp.  1006-106 
(1996). 

15.  Veith  GD  and  Kosian  P.  Estimating 
bioconcentration  potential  from  octanol/ 
water  partition  coefficients,  in  Physical 
Behavior  of  PCB's  in  the  Great  Lakes 
(MacKay,  Paterson.  Eisenreich,  and 
Simmons,  eds.).  Ann  Arbor  Science, 
Ann  Arbor.  MI.  (1982). 

16.  Bintein  S.  DeVillers  J,  and  Karcher 
W.  Nonlinear  dependence  of  fish 
bioconcentration  on  n-octanol/water 
partition  coefficient.  SAR  and  QSAR  in 
Envirormiental  Research,  Vol.1,  pp.  29- 
39(1993). 

17.  Meylan  WM.  Howard  PH, 
Boethling  RS,  Aronson  D,  Printup  H, 
and  Gouchie  S.  Improved  method  of 
estimating  bioconcentration/ 
bioaccumulation  factor  from  octanol/ 
water  partition  coefficient. 
Environmental  Toxicology  and 
Chemistrv.  Vol.18,  No. 4,  pp  664-672) 
(1999). 

18.  Smrchek  JC  and  Zeeman  MG. 
Assessing  Risks  to  Ecological  Systems 
from  Chemicals,  pp.  24-90.  In.  P. 
Callow  (ed.).  Handbook  of 
Environmental  Risk  Assessment  and 
Management,  Blackwell  Science  Ltd., 
Oxford,  UK.  (1998). 

19.  EPA.  EPA  Census  of  TSCA 
Laboratories.  Washington,  DC  (October 
10,  1996). 

20.  EPA.  Treatment  of  12(b)  Export 
Notification  Unit  Costs  for  Section  4 
Test  Rule  Analyses,  OPPT/EETD/EPAB. 
Washington.  DC  (April  1.  1999). 

21.  EPA.  Economic  Analysis  in 
Support  of  the  TSCA  12(b)  Information 
Collection  Request.  OPPT/EETD/EPAB. 
Washington.  DC  (October  30.  1998). 

22.  EPA.  April  1999  Agenda  of 
Regulatory  and  Deregulator\-  Actions; 
Semiannual  regulatory  agenda. 
Chemical  Right-to-Know,  sequence 
#3424  (64  FR  21898,  April  26,  1999) 
(FRL-6238-9). 

23.  EPA.  TSCA  section  4(a)(1)(B) 
Proposed  Statement  of  Policy  (56  FR 
32297.  July  15,  1991). 

24.  EPA'.  TSCA  section  4(a)(1)(B) 
Final  Statement  of  Policy  (58  FR  28736. 
May  14,  1993). 

25.  EPA.  Document  containing  EPA's 
Policy  Statement  under  TSCA  section  5 
entitled  Category  for  Persistent. 
Bioaccumulative.  and  Toxic  New 
Chemical  Substances  (64  FR  60194. 
November  4,  1999)  (FRL-6097-7).  (An 
electronic  copy  is  available  at  http:// 
www.epa.gov/opptintr/newchems/ 
pbtpolcy.htm). 

26.  EPA.  Significant  New  Use  Rules; 
General  Provisions  for  New  Chemical 
Followup  under  sections  5  and  26(c)  of 
TSCA  (54  FR  31307,  July  27,  1989). 
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27.  Document  describing  the  HPV 
Initiative,  entitled  Data  Collection' 
development  nn  High  Production 
Volume  I  HPV)  Chemicals:  Notice. 
which  is  published  elsewhere'  in  this 
issue  of  the  Federal  Register  (FRL- 
6754-6).  (An  electronic,  copy  of  this 
document  is  available  on  the  EPA 
website  at  http://www.epa.gov/fedrg.str/ 

). 

28.  Environmental  Defense  (formerly 
EDF).  Toxic  Ignorance  New  York,  New 
York  (Summer  1997)  Copies  of  Toxic 
Ignorance  can  be  obtained  by  accessing 
Environmental  Defense's  website  (http:/ 

www.environmentaldefense.org/ 
Reports/Toxiclgnorance)  or  by  calling 
1-800-684-3322. 

29.  EPA,  Office  of  Prevention. 
Pesticides,  and  Toxic  Substances 
(OPPTS).  Letter  from  Susan  H.  Wayland, 
Deputy  Assistant  Administrator,  to 
participants  in  the  voluntary  HPV 
Challenge  Program  (October  14.  1999) 
(An  electronic  copy  of  this  document  is 
available  on  the  EPA  website  at  http  / ' 
www.epa.gov/chemrtk/ceoltr2.htm). 

30.  EPA.  OPPT  The  Use  of  Structure- 
Activity  Relationships  (SAR)  in  the 
High  Production  Volume  Chemicals 
Challenge  Program  (August  26.  1999). 
(An  electronic  copy  of  this  document  is 
available  on  the  EPA  website  at  http// 
www.epa.gov/chemrtk/sarfinll.htm). 

31.  EPA,  OPPT.  Development  of 
Chemical  Categories  in  the  HPV 
Challenge  Program  (Draft)  (.August  25, 
1999).  (An  electronic  copy  of  this 
document  is  available  on  the  EPA 
website  at  http://www.epa.gov/chemrtk/ 
categuid.htm). 

32.  EPA,  OPPT  Guidance  for  Testing 
Closed  Svstem  Intermediates  for  the 
HPV  Challenge  Program  (Draft)  (March 
17,  1999).  (An  electronic  copy  of  this 
document  is  available  on  the  EPA 
website  at  http://www.epa.gov/cheinrtk/ 
closed9.htm) 

33.  EPA.  OPPT.  Procedures  for 
Removing  Chemicals  that  are  No  longer 
HPV  and  Not  Likelv  to  Become  HPv' 
Again  from  the  HPV  List  (Draft)  (March 
17.  1999).  (An  electronic  copy  of  this 
document  is  available  on  the  EPA 
website  at  http://www.epa.gov/chenirtk/ 
nolohpv8.htm). 

34.  EPA.  OPPT.  Draft  Guidance  on 
Developing  Robust  Summaries  (October 
27.  1999).  (An  electronic  copy  of  this 
document  is  available  on  the  EPA 
website  at  http://www.epa.gov/chemrtk/ 
robsumgd.btm). 

35.  EPA.  OPPT.  ChemRTK  HPV 
Challenge  Program  Making 
Commitments  dune  29,  2000)   (An 
electronic  copy  of  this  document  is 
available  on  the  EPA  website  at  http:// 
www.epa.gov/chemrtk/makecom.htm). 


36.  EPA,  OPPT.  Draft  Guidance  on 
Searching  for  Chemical  Information  and 
Data  (.Xiigust  1999).  (An  electronic  copy 
of  this  dncument  is  available  on  the  EPA 
website  at  http://www.epa.gov/chemrtk/ 
srchguid.htm) 

37  EPA.  OPPT  Determining  the 
Adequacv  of  Existing  Data  (February  10. 
1999).  (An  electronic  copy  of  this 
document  is  available  on  the  EPA 
website  at  http://www.epa.gov/chemrtk/ 
datadfin.htm). 

38  SBA.  Office  of  Advocacy- 
Stati.stics-Major  Industry,  Firms, 
Establishment.  Employment,  Payroll 
and  Receipts.  1995.  Information  from 
the  Small  Business  Administration  on 
the  Internet  (http://www.sba.gov/advo/ 
stats/us-ind95.html.  Downloaded  on 
December  10.  1998) 

IX.  Regulatory  Assessment 
Requirements 

A   Executive  Order  12866 

Under  E.O.  12866.  entitled  Regulaton' 
Phinnmg  and  Review  (58  FR  51 735, 
October  4,  1993),  the  Office  of 
Management  and  Budget  (OMB)  has 
designated  this  proposed  rule  a 
"significant  regulatory  action  "  subject  to 
review  by  OMB  under  E.O.  12866. 
because  this  action  may  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  section  3(f)(4) 
of  the  E.O.  EPA  therefore  submitted  this 
proposed  rulemaking  to  OMB  for  review 
under  E.O.  12866.  and  any  comments  or 
changes  made  during  that  review  have 
been  documented  in  the  public  version 
of  the  official  record  for  this  rulemaking. 

In  addition.  EPA  has  prepared  an 
economic  assessment  entitled  Economic 
Impact  Analysis  for  the  Proposed 
Section  4  Test  Rule  for  High  Production 
Volume  Chemicals  (Ref  9),  a  copy  of 
which  has  been  placed  in  the  public 
version  of  the  official  record  for  this 
rulemaking.  This  economic  assessment 
evaluates  the  potential  for  significant 
economic  impacts  as  a  result  of  the 
testing  that  would  be  required  by  this 
proposal.  The  analysis  covers  49 
chemicals,  12  more  than  identified  in 
the  proposal,  therefore,  the  costs 
presented  here  are  expected  to  be  an 
overestimate.  The  total  social  cost  of 
providing  test  data  on  the  49  chemicals 
that  were  evaluated  in  this  economic 
analysis  is  estimated  to  be  $13  million 
(Ref  9). 

While  legally  subject  to  this  test  rule, 
processors  of  a  subject  chemical  would 
be  required  to  comply 'with  the 
requirements  of  the  rule  only  if  they  are 
directed  to  do  so  by  EPA  as  described 
in  §  799.5085(c)(5)"and  (c)(6)  of  the 
proposed  regulatory  text.  EPA  would 


only  require  processors  to  test  if  no 
person  in  Tier  1  has  submitted  a  notice 
of  its  intent  to  conduct  testing,  or  if 
under  40  CFR  790.93.  a  problem  occurs 
with  the  initiation,  conduct,  or 
completion  of  the  required  testing,  or 
the  submission  of  the  required  data  to 
EPA.  Because  EPA  has  identified  at  least 
one  manufacturer  in  Tier  1  for  each 
subject  chemical,  the  Agency  assumes 
that,  for  each  chemical  in  this  proposed 
rule,  at  least  one  such  person  will 
submit  a  letter  of  intent  to  conduct  the 
required  testing  and  that  person  will 
conduct  such  testing  and  will  submit 
the  test  data  to  EPA.  Because  processors 
would  not  need  to  comply  with  the 
proposed  rule  initially,  the  economic 
assessment  does  not  address  processors. 

To  evaluate  the  potential  for  an 
adverse  economic  impact  of  testing  on 
manufacturers  of  the  chemical 
substances  in  this  proposed  rule,  EPA 
employed  a  screening  approach  that 
estimated  the  impact  of  testing 
requirements  as  a  percentage  of  each 
chemical's  sale  price.  This  measure 
compares  annual  revenues  from  the  sale 
of  a  chemical  to  the  annualized  testing 
costs  for  that  chemical  to  assess  the 
percentage  of  testing  costs  that  can  be 
accommodated  by  the  revenue 
generated  by  that  chemical.  Annualized 
testing  costs  divide  testing  expenditures 
into  an  equivalent,  constant  yearly 
expenditure  over  a  longer  period  of 
time.  To  calculate  the  percent  price 
impact,  testing  costs  (including 
laboratory  and  administrative 
expenditures)  are  annualized  over  15 
years  using  a  7%  discount  rate. 
Annualized  testing  costs  are  then 
divided  by  the  estimated  annual 
revenue  of  the  chemical  to  derive  the 
cost-to-sales  ratio.  EPA  estimates  the 
total  annualized  compliance  cost  of 
testing  for  the  49  chemicals  evaluated  in 
the  economic  analysis  to  be  S  15 
million  under  the  average  cost  scenario. 
In  addition,  the  TSCA  section  12(b) 
export  notification  requirements 
(included  in  the  total  and  annualized 
cost  estimates)  that  would  be  triggered 
by  the  final  rule  are  expected  to  have  a 
negligible  impact  on  exporters.  The 
estimated  cost  of  the  TSCA  section  12(b) 
export  notification  requirements,  which, 
under  the  final  rule,  would  be  required 
for  the  first  export  to  a  particular 
country  of  a  chemical  subject  to  the 
rule,  is  estimated  to  be  $83.38  for  the 
first  time  that  an  exporter  must  comply 
with  TSCA  section  12(b)  export 
notification  requirements,  and  $19.08 
for  each  subsequent  export  notification 
submitted  by  that  exporter  (Refs.  9.  20. 
and  21).  The  Agency's  estimated  total 
costs  of  testing  (including  both 
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laboratory  and  administrative  costs) 
annualized  testing  cost,  price  impacts, 
and  public  reporting  burden  houxs  for 
this  proposed  rule  are  presented  in  the 
economic  assessment. 

Under  a  least  cost  scenario,  28  out  of 
the  45  chemicals  for  which  price  data 
were  available  (62%)  would  have  a 
price  impact  at  less  than  the  1%  level. 
Similarly,  28  out  of  the  45  chemicals 
(58%)  would  be  impacted  at  less  than 
the  1%  level  under  an  average  cost 
scenario.  Thus,  the  potential  for  adverse 
economic  impact  due  to  the  proposed 
test  rule  is  low  for  at  least  58%  of  the 
chemicals  in  this  proposed  rule. 
Approximately  17  (19)  chemicals  (38% 
(42%))  of  the  45  chemicals  for  which 
price  data  are  available  would  have  a 
price  impact  at  a  level  greater  than  or 
equal  to  1  %  under  the  least  (average) 
cost  scenario. 

The  Agency  computed  "critical 
prices"  for  all  49  chemicals,  including 
the  37  chemicals  included  in  this 
proposed  TSCA  section  4  HPV  SIDS 
rule.  Using  chemical  specific  volume 
and  test  cost  data,  the  critical  price  per 
pound  that  would  result  in  a  1%  impact 
on  the  annual  revenue  of  the  chemical 
was  estimated.  The  critical  prices  are 
particularly  informative  for  the  4 
chemicals  for  which  price  data  are 
unavailable  because  they  represent  the 
minimum  price  that  is  required  tg 
support  testing  at  the  1%  level. 

Oi  the  4  chemicals  for  which  price 
data  were  unav£ulable,  an  approximate 
price  range  could  be  inferred  for  2 
chemicals  based  on  the  knowledge  of 
the  nature  of  these  chemicals.  Based  on 
the  critical  prices  and  basic  information 
on  their  natxire  or  use,  it  is  expected  that 
neither  of  these  chemicals  is  likely  to  be 
impacted  at  greater  than  the  1%  level. 
For  the  remaining  2  chemicals  without 
price  information,  it  is  unclear  whether 
they  will  be  impacted  at  greater  than  the 
1%  level. 

EPA  believes,  on  the  basis  of  these 
calculations,  that  the  proposed  testing  of 
the  chemicals  presents  a  low  potential 
for  adverse  economic  impact  for  the 
majority  of  chemicals.  Because  the 
subject  chemical  substances  have 
relatively  large  production  volumes,  the 
annualized  costs  of  testing,  expressed  as 
a  percentage  of  annual  revenue,  are  very 
small  for  most  chemicals.  There  are, 
however,  some  chemicals  for  which  the 
price  impact  is  expected  to  exceed  1% 
of  the  revenue  from  that  chemical.  The 
potential  for  adverse  economic  impact  is 
expected  to  be  higher  for  these 
chemicals.  In  these  cases,  companies 
may  choose  to  use  revenue  sources 
other  than  the  profits  from  the 
individual  chemicals  to  pay  for  testing. 
Therefore,  the  Agency  also  compared 


the  costs  of  compliance  to  company 
sales  for  small  businesses. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601(b)  et  seq.,  the  Agency  hereby 
certifies  that  this  rulemaking,  if 
promulgated  as  proposed,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  factual  basis  for  the  Agency's 
determination  is  presented  in  the  small 
entity  impact  analysis  prepared  as  part 
of  the  economic  analysis  for  this  rule 
(Ref  9),  and  is  briefly  summarized  here. 

Two  factors  are  examined  in  EPA's 
small  entity  impact  analysis  (Ref  9)  in 
order  to  characterize  the  potential  small 
entity  impacts  of  this  rule: 

1.  The  size  of  the  adverse  impact 
(measured  as  the  ratio  of  the  cost  to 
sales  or  revenue),  and 

2.  The  total  number  of  small  entities 
that  experience  the  adverse  impact. 

Section  601(3)  of  the  RFA  establishes 
as  the  default  definition  of  "small 
business"  the  definition  used  in  section 
3  of  the  Small  Business  Act,  15  U.S.C. 
632,  under  which  the  Small  Business 
Administration  (SBA)  establishes  small 
business  size  standards  (13  CFR 
121.201).  For  this  rulemaking,  EPA  has 
analyzed  the  potential  small  business 
impacts  using  the  size  standards 
established  under  this  default 
definition.  The  SBA  size  standards, 
which  are  primarily  intended  to 
determine  whether  a  business  entity  is 
eligible  for  government  programs  and 
preferences  reserved  for  small 
businesses  (13  CFR  121.101),  "seek  to 
ensure  that  a  concern  that  meets  a 
specific  size  standard  is  not  dominant  in 
its  field  of  operation."  (13  CFR 
121.102(b)).  See  section  632(a)(1)  of  the 
Small  Business  Act.  In  analyzing 
potential  impacts,  the  RFA  recognizes 
that  it  may  be  appropriate  at  times  to 
use  an  alternate  definition  of  small 
business.  As  such,  section  601(3)  of  the 
RFA  provides  that  an  agency  may 
estabUsh  a  different  definition  of  small 
business  after  consultation  with  the 
SBA  Office  of  Advocacy  and  after  notice 
and  an  opportunity  for  public  comment. 
Even  though  the  Agency  has  used  the 
default  SBA  definition  of  small  business 
to  conduct  its  analysis  of  potential  small 
entity  impacts  for  this  proposed  rule, 
EPA  does  not  believe  that  the  SBA  size 
standards  are  generally  the  best  size 
standards  to  use  in  assessing  potential 
small  entity  impacts  with  regard  to 
TSCA  section  4(a)  test  rules. 

The  SBA  size  standard  is  generally 
based  on  the  niunber  of  employees  an 
entity  in  a  particular  industrial  sector 
may  have.  For  example,  in  the  chemical 


manufacturing  industrial  sector  (i.e.,  SIC 
28  and  SIC  29).  approximately  98%  of 
the  firms  would  be  classified  as  small 
businesses  under  the  default  SBA 
definition.  The  SBA  size  standard  for 
75%  of  this  industry  sector  is  500 
employees,  and  the  size  standard  for 
23%  of  this  industry  sector  is  750. 
1.000,  or  1,500  employees.  As  a  result, 
when  assessing  the  potential  impacts  of 
test  rules  on  chemical  manufacturers, 
EPA  believes  that  a  standard  based  on 
total  armual  sales  may  provide  a  more 
appropriate  means  to  judge  the  ability  of 
a  chemical  manufactimng  firm  to 
support  chemical  testing  without 
significant  costs  or  burdens. 

EPa  is  currently  determining  what 
level  of  annual  sales  would  provide  the 
most  appropriate  size  cutoff  with  regard 
to  various  segments  of  the  chemical 
industry  usually  impacted  by  TSCA 
section  4(a)  test  rules,  but  has  not  yet 
reached  a  determination.  As  stated 
above,  therefore,  the  factual  basis  for  the 
RFA  determination  for  this  proposed 
rule  is  based  on  em  analysis  using  the 
default  SBA  size  standards.  A^though 
EPA  is  not  currently  proposing  to 
establish  an  alternate  definition  for  use 
in  the  analysis  conducted  for  this 
proposed  rule,  the  analysis  for  this 
proposed  rule  also  presents  the  results 
of  calculations  using  a  standard  based 
on  total  annual  sales  (40  CFR  704.3). 
EPA  is  interested  in  receiving  comments 
on  whether  the  Agency  should  consider 
establishing  an  alternate  definition  for 
small  business  to  use  in  the  small  entity 
impact  analyses  for  future  TSCA  section 
4(a)  test  rules,  and  what  size  cutoff  may 
be  appropriate. 

The  SBA  has  developed  6  digit  NAICS 
code-specific  size  standards  based  on 
employment  thresholds.  These  size 
standards  range  from  500  to  1.500 
employees  for  the  various  6  digit  NAICS 
codes  that  are  potentially  impacted  (Ref 
9).  For  a  conservative  estimate  of  the 
number  of  small  businesses  affected  by 
the  HPV  rule,  the  Agency  chose  an 
employment  threshold  of  less  than 
employees  1.500  for  all  businesses 
regardless  of  the  NAIC-specific 
threshold  to  determine  small  business 
status. 

For  each  manufacturer  of  the  49 
chemicals  in  the  economic  analysis,  the 
parent  company  (ultimate  corporate 
entity,  or  UCE)  was  identified  and  sales 
and  employment  data  were  obtained  for 
companies  where  data  was  available. 
The  search  determined  that  there  were 
103  affected  UCEs.  Sales  and 
employment  data  could  be  found  for 
102  of'these  UCEs  (99%). 

Parent  company  sales  data  were 
collected  to  identify  companies  that 
qualified  for  "small  business  "  status. 
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Based  on  the  SBA  size  standard  applied. 
35  companies  were  identified  as  small. 
Employment  data  were  unavailablr  for  1 
company.  A  separate  analysis, 
contained  in  the  economic  assessment 
prepared  for  this  proposed  rule,  was 
conducted  for  these  companies  to 
determine  the  potential  economic 
impact  of  this  proposed  rule. 

The  significance  of  this  proposed  HPV 
rule's  impact  on  small  businesses  was 
analyzed  by  examining  the  number  of 
small  entities  that  experienced  different 
levels  of  costs  as  a  percentage  of  their 
sales.  Small  businesses  were  placed  in 
the  following  categories  on  the  basis  of 
cost-to  sales  ratios:  less  than  1%.  greater 
than  1%.  greater  than  3%.  This  analysis 
was  conducted  under  both  the  least  and 
the  average  cost  scenarios. 

Of  the  35  companies  that  qualified  for 
small  business  status  per  the  SBA  size 
standards,  only  1  had  cost-to-sales  ratio.>> 
of  greater  than  1%  under  least  and 
average  cost  scenarios  None  were 
impacted  at  greater  than  the  3%  level. 
Given  these  results,  there  does  not 
appear  to  be  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
a  result  of  this  proposed  rule 

As  stated  earlier  in  this  unit, 
employment  data  were  unavailable  for  1 
of  the  identified  103  companies  (1%) 
While  data  on  their  company  level  sales 
were  also  unavailable,  the  volumes  of 
the  chemicals  included  in  this  proposed 
rule  that  it  produced  could  be  identified 
from  the  1994  lUK  database.  Combining 
secondary  data  on  chemical  prices  with 
production  volume  data,  the  sales  value 
of  these  chemicals  could  be  estimated 
for  this  company.  In  addition,  the 
minimum  critical  sales  level  that  would 
be  needed  to  avoid  an  impact  at  the  1% 
and  the  3%  levels  was  calculated  These 
critical  sales  were  then  compared  to  the 
sales  estimated  using  the  method 
described  in  this  unit  L'sing  these 
estimates.  EPA  concluded  that  this 
company  is  not  impacted  at  greater  than 
1%  of  sales  in  the  least  or  average  cost 
scenarios 

The  estimated  cost  of  the  TSCA 
section  12(bKl)  export  notification, 
which,  as  a  result  of  the  final  rule, 
would  be  required  for  the  first  export  to 
a  particular  country  of  a  chemical 
subject  to  the  rule,  is  estimated  to  be 
S83.38  for  the  first  time  that  an  exporter 
must  comply  with  TSCA  section 
12(b)(ll  export  notification 
requirements,  and  S19.08  for  each 
subsequent  export  notification 
submitted  by  that  exporter  (Refs  9.  20. 
and  21).  EPA  has  concluded  that  the 
costs  of  TSCA  section  12(b)(1)  export 
notification  would  have  a  negligible 
impact  on  exporters  of  the  chemicals  in 


the  final  rule,  regardless  of  the  size  of 
the  exporter 

Therefore,  the  Agency  certifies  that 
this  proposed  rule,  if  finalized,  would 
not  have  a  significant  economic  impact 
on  small  entities.  Information  relating  to 
this  determination  has  been  included  in 
the  public  version  of  the  official  record 
for  this  proposed  rule.  This  information 
will  also  be  provided  to  the  SBA  Chief 
Counsel  for  Advocacy  upon  request. 
Any  (  omments  regarding  the  impacts 
that  this  action  may  impose  on  small 
entities,  or  regarding  whether  the 
Agency  should  consider  establishing  an 
alternate  definition  of  small  business  to 
be  used  for  analytical  purposes  for 
future  test  rules  and  what  size  cutoff 
mav  be  appropriate,  should  be 
submitted  to  the  Agency  in  the  manner 
specified  under  ADDRESSES. 

(.'  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  (PRA),  44  use.  3501  et  seq..  an 
agency  mav  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
an  information  collection  request  unless 
it  displays  a  currently  valid  0MB 
control  number  Th»?  OMB  control 
numbers  for  EPA's  regulations,  after 
appearing  in  the  preamble  of  the  final 
rule,  are  listed  in  40  CFR  part  9.  and 
included  on  the  related  collection 
instrument.  The  information  collection 
activities  related  to  chemical  testing 
under  TSCA  section  4(a)  have  already 
been  approved  under  OMB  control 
number  2070-0033  (EPA  ICR  No. 1139). 
and  the  information  f;ollection  activities 
related  to  export  notification  under 
TSCA  section  12(b)(1)  are  already 
approved  under  OMB  control  number 
2070-0030  (EPA  ICR  No.  0795).  This 
action  does  not  contain  any  new- 
information  collection  activities 
requiring  additional  (JMB  review  and 
approval. 

Although  the  information  collection 
activities  contained  in  this  proposed 
rule  have  already  been  approved  by 
OMB.  the  total  burden  hours  currently 
approved  for  the  information  collection 
activities  related  to  chemical  testing  . 
may  not  reflect  the  estimated  burden 
hours  specifically  related  to  the 
activities  contained  in  this  proposed 
rule  because  the  total  number  of 
chemicals  included  in  this  proposed 
rule  exceeds  the  total  number  of 
chemicals  estimated  in  the  ICR.  As 
described  in  the  information  collection 
instrument  for  chemical  testing  (EPA 
ICR  No.  1139),  the  Agency's  total 
burden  estimate  specifically  accounts 
for  the  potential  issuance  of 
approximately  three  average  test  rules 
per  year,  each  assumed  to  involve  five 
chemicals  and  three  sponsors.  With  an 


estimated  burden  of  approximately  263 
hours  for  each  study,  the  Agency 
estimated  an  average  burden  of  14,444 
hours  per  test  sponsor  .  When  a  final 
rule  based  on  this  proposed  rule  is 
issued,  EPA  will  verif\'  that  the 
approved  burden  hours  contained  in  the 
ICR  are  sufficient  to  cover  the  estimated 
burden  for  the  final  rule.  If  not,  EPA 
will  request  that  the  total  approved 
burden  hour  for  the  ICR  be  increased 
accordingly. 

The  standard  chemical  testing 
program  involves  the  submission  of 
letters  of  intent  to  test  (or  exemption 
applications),  study  plcuis, 
administering  the  tests,  progress  reports, 
and  test  results.  For  this  proposed  rule, 
EPA  estimates  that  the  information 
collection  activities  related  to  chemical 
testing  for  all  chemicals  in  this  proposal 
(representing  the  submission  of  letters 
of  intent  or  exemption  applications, 
administering  the  tests,  and  submitting 
the  final  reports — the  study  plan  is 
represented  by  this  proposed  rule  and 
progress  reports  are  not  required  by  this 
proposed  rule  because  testing  will  be 
completed  within  1  year)  would  result 
in  an  annual  public  reporting  burden  of 
approximately  12,942  hours  per 
sponsor,  assuming  seven  chemicals  per 
sponsor. 

The  annual  public  reporting  burden 
related  to  export  notification  is 
estimated  to  be  0.5-1.5  burden  hours  for 
each  chemical /country  combination 
(Ref.  9).  In  estimating  the  total  burden 
hours  approved  for  the  information 
collection  activities  related  to  export 
notification,  the  Agency  has  included 
sufficient  burden  hours  to  accommodate 
any  export  notifications  that  may  be 
required  by  the  Agency's  issuance  of 
final  chemical  test  rul«s.  As  such,  EPA 
does  not  expect  to  need  to  request  an 
increase  in  the  total  burden  hours 
approved  by  OMB  for  export 
notifications. 

As  defined  by  the  PRA  and  5  CFR 
1320.3(b).  "burden"  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to: 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
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information;  and  transmit  or  otherwise 
disclose  the  information. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
to  EPA  as  part  of  your  overall  comments 
on  this  proposed  action  in  the  manner 
specified  under  ADDRESSES.  In  the 
final  rule,  the  Agency  will  address  any 
comments  received  regarding  the 
information  collection  requirements 
contained  in  this  proposal. 

D.  Unfunded  Mandates  Reform  Act  and 
Executive  Orders  13084  and  13132 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Public  Law  104-4,  EPA  has  determined 
that  this  rulemaking  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  It  is  estimated  that  the  total 
aggregate  costs  of  this  proposed  rule, 
which  are  summarized  in  Unit  XI.A.  , 
would  be  $13  million.  The  total 
annualized  costs  of  this  proposed  rule 
are  estimated  to  be  $1.5  million.  In 
addition,  EPA  has  determined  that  this 
proposed  rule  does  not  significantly  or 
uniquely  affect  small  governments. 
Accordingly,  this  proposed  rule  is  not 
subject  to  the  requirements  of  sections 
202,  203,  204,  and  205  of  UMRA. 

Under  E.G.  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  EPA  has 
determined  that  this  proposed  rule 
would  not  significantly  or  uniquely 
affect  the  communities  of  Indian  tribal 
governments.  This  determination  is 
based  on  the  Agency's  experience  over 
the7ears  which  indicates  that,  as  a 
practical  matter,  the  burden  of  chemical 
testing  under  TSCA  section  4(a)  rules 
has  traditionally  fallen  on  large,  private 
sector  manufacturers  rather  than  on 
tribal  governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.G. 
13084  do  not  apply  to  this  proposed 
rule.  Nor  will  this  action  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.G.  13132,  entitled  Federalism  (64  FR 
43255,  August  10,  1999). 

In  the  history  of  the  TSCA  section  4(a) 
testing  program,  the  Agency  has  never 
received  a  letter  of  intent  to  test  or  an 
exemption  application  from  a  State, 


local,  or  tribal  government.  EPA  is 
requesting  comment  on  whether  any 
State,  local,  or  tribal  government  is 
engaged  in  the  manufacture  or 
processing  of  these  HPV  chemicals  such 
that  they  might  be  subject  to  the 
requirements  of  this  proposed  rule.  On 
the  basis  of  these  comments.  EPA  may 
determine  that  it  is  appropriate  to 
consult  with  representatives  of 
potentially  affected  State,  local,  or  tribal 
governments  prior  to  promulgating  the 
final  rule. 

E.  Executive  Order  12898 

This  proposed  rule  does  not  involve 
special  considerations  of 
enviroimiental-justice  issues  pursuant  to 
E.G.  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

F.  Executive  Order  13045 

E.G.  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997),  does  not  apply  to  this 
proposed  rule,  because  it  is  not 
designated  as  an  "economically 
significant"  regulatory  actions  as 
defined  under  E.G.  12866,  and  it  does 
not  establish  an  enviroimaental  standard 
that  is  intended  to  mitigate 
environmental  health  or  safety  rislts  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  EPA 
interprets  E.G.  13045  as  applying  only 
to  those  regulatory  actions  that  establish 
an  environmental  standard  intended  to 
mitigate  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation. 

Although  this  proposed  rule  is  not 
subject  to  this  E.G.,  the  information 
obtained  by  the  testing  proposed  in  this 
rule  will  be  used  to  inform  the  Agency's 
decision  making  process  regarding 
chemicals  to  which  children  may  be 
disproportionately  disposed.  This 
information  will  also  assist  the  Agency 
and  others  in  evaluating  these  chemical 
substances  for  potential  health  or  safety 
risk  concerns,  and  will  serve  to  further 
the  Agency's  goal  of  identifying  and 
controlling  human  and  environmental 
risks  as  well  as  provide  greater 
protection  and  knowledge  to  the  public. 

In  addition,  in  a  separate  Federal 
Register  document  (64  FR  46673, 
August  26,  1999),  EPA  announced  the 
initiation  of  a  stakeholder  involvement 
process  to  involve  stakeholders  in  the 
design  and  development  of  a  voluntary 
program  to  test  commercial  chemicals  to 
which  children  may  have  a  high 
likelihood  of  exposure.  The  purpose  of 


the  voluntary  testing  program  is  to 
obtain  toxicity  data  needed  to  assess  the 
potential  risks  resulting  from  childhood 
exposure  to  certain  commercial 
chemicals. 

G.  National  Technology'  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  othenAise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

If  the  Agency  has  made  findings 
under  TSCA  section  4(a),  EPA  is 
required  by  TSCA  section  4(b)  to 
include  specific  standards  for  the 
development  of  data  in  test  rules.  For 
some  of  the  testing  that  would  be 
required  by  this  rule,  EPA  is  proposing 
the  use  of  voluntary  consensus 
standards  issued  by  the  ASTM  and  ISO 
which  evaluate  the  same  type  of  toxicity 
as  the  TSCA  and  OECD  test  guidelines, 
where  applicable.  Copies  of  the  ASTM 
and  LSO  standards  referenced  in  this 
proposed  rule  have  been  placed  in  the 
public  version  of  the  official  record  for 
this  rulemaking.  In  the  final  rule.  EPA 
intends  to  seek  approval  from  the 
Director  of  the  Federal  Register  for  the 
incorporation  by  reference  of  the  ASTM 
and  ISO  standards  used  in  the  final  rule 
in  accordance  with  5  U,S,C.  552(a)  and 
1  CFR  part  51. 

EPA  is  not  aware  of  any  potentially 
applicable  voluntary  consensus 
standards  which  evaluate  partition 
coefficient  (n-octanol/water)  generator 
column,  water  solubility  (column 
elution  and  generator  column),  acute 
inhalation  toxicity,  bacterial  reverse 
mutations,  in  vivo  mammalian  bone 
marrow  chromosomal  aberrations, 
combined  repeated  dose  with 
reproductive/developmentcil  toxicity 
screen,  repeated  dose  28-day  oral 
toxicity  screen,  or  the  reproductive 
developmental  toxicity  screen  which 
could  be  considered  in  lieu  of  the  TSCA 
guidelines.  40  CFR  799.6756,  799.6784. 
799.6786.  799.9130.  799.9510.  799.9538. 
799.9365.  799.9305.  and  799.9355. 
respectively,  upon  which  the  test 
standards  in  this  proposed  rule  are 
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based  The  Agency  invites  comment  on 
the  potential  use  of  V(iluntcir\-  consensus 
standards  in  this  rulfnidkiiig,  and, 
specifu  ally,  invites  th>-  public  to 
u^^'ntifv  potentiallv  applicable 
I  nnsensus  standard(s)  and  to  explain 
u  hv  such  standard! s)  should  be  used 
h.-re. 

//  Executive  Order  12630 

EPA  has  complied  with  E.O.  12630. 
entitled  Go\rTnmentaI  Actions  and 
Inttrferencf  with  Constitutinntillv 
Protectfd  Property  Rights  (53  FR  8859. 
March  15.  1988).  by  examining  the 
takinvi<  implications  of  this  rule  in 
d(  cordanc  with  the  Attorney  General's 
Supplfnu>ntal  Guidelines  for  the 
EvaluatiMii  of  Risk  and  .Avoidance  of 
Unanticipated  Takings  issued  under  the 
E.O. 

/  Executive  Order  12988 

hi  issuing  this  proposed  rule.  L!'.\  has 
taken  the  necessdr\'  steps  to  eliminate 
drafting  errors  and  ambiguity.  minimi/,e 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  ccmduct.  as 
required  hv  section  3  of  E  O    12988. 
entitled  CJivil  JustK  e  Rejonii  (61  FR 
4729.  February  7.  1996). 

List  of  Subjects  in  40  CFR  Part  799 

L'n\  ironir.t'ntdl  protection,  (Chemicals, 

Hazardous  substaiK  ("<,  Laboratories, 


Rejiortiiig  and  ruL(jrdkeeping 

ri'iiuirt'nii'nt-> 

Dated:  December  14.  2000. 
Susan  H.  Wavland, 

,-\r//;i^  .As.sji/.;/!/  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

Thi'iftiirt',  It  is  prnposcd  that  40  CFR 
chapter  1,  miIh  h.ijitcr  R.  hf  amended  as 
follows 

PART  799— [AMENDED] 

1  Thi'  authority  citatum  for  part  799 

wiiuld  I  liiitinui'  til  read  as  follows: 

.\ulhnrilv:  15  U.S.C.  2603.  2611,  2625. 

2  lU  .uidiug  s?  799.5085  tii  subpart  U 
of  part  "')')  that  wuuld  read  as  follows; 

§799.5085     Testing  of  certain  High 
Production  Volume  (HPV)  chemicals. 

(,il  W'hiit  su/js/o/K  rs  will  he  tested 
undiT  tbi''  sf(  titin  ■'  Table  2  in 
tj  799  "iDH')!!)  identifies  the  chemical 
substaiii  I's  that  must  be  tested  under 
this  section.  p"or  the  chemical 
substances  identified  as  "Cdass  1" 
substances  in  Table  2.  the  purity  of  each 
substance  must  be  99"<i  or  greater, 
unless  otherwise  specified  in  this 
N.Ttion   For  thf  (  hemif:al  substances 
identified  as  "Glass  2"  substances,  a 
representative  form  of  each  substance 
must  be  tested 


(b)  Am  I  subject  to  this  section?  (1)  If 
vou  manufacture  (including  import)  or 
intend  to  manufacture,  or  process  or 
intend  to  process,  any  chemical 
substance  listed  in  Table  2  in 
799.5085(i)  at  any  time  from  the 
effective  date  of  the  final  rule  to  the  end 
of  the  test  data  reimbursement  period  as 
defined  in  40  GFR  791.3(h),  you  are 
subject  to  this  section  with  respect  to 
that  chemical  substance. 

(21  If  vou  do  not  know  or  cannot 
reas(mably  ascertain  that  you 
manufacture  or  process  a  chemical 
substance  listed  in  Table  2  in 
§  799.5085(j)  during  the  time  period 
described  in  paragraph  (b)(1)  of  this 
section  (based  on  all  information  in 
vour  possession  or  control,  as  well  as  all 
information  that  a  reasonable  person 
similarly  situated  might  be  expected  to 
possess,  control,  or  know,  or  could 
obtain  without  unreasonable  burden), 
vou  are  not  subject  to  this  section  with 
respect  to  that  chemical  substance. 

(c)  If  I  am  subject  to  this  section,  when 
must  I  comply  with  it?  (1)  (i)  Persons 
subject  to  this  section  are  divided  into 
two  groups,  as  set  forth  in  Table  1:  Tier 

1  (persons  initially  required  to  comply) 
and  Tier  2  (persons  not  initially 
required  to  comply).  If  you  are  subject 
to  this  section,  you  must  determine  if 
vou  fall  within  Tier  1  or  Tier  2,  based 
on  Table  1. 


Table  1.— Persons  Subject  to  the  Rule:  Persons  in  Tier  1  and  Tier  2 


Persons  initially  required  to  comply  with  this  section 
(Tier  1) 


Persons  not  initially  required  to  comply  with  this  section  (Tier  2) 


Persons  not  otherwise  specified  in  column  2  of  this 

table  that  manufacture  las  defined  at  TSCA  section 
3(7)1  or  rntend  'o  manufacture  a  chemical  sub- 
stance included  in  this  section 


Persons  that  manufacture  (as  defined  at  TSCA  section  3(7))  or  intend  to  manufacture  a 
chemical  substance  included  m  this  section  solely  as  one  or  more  of  the  following; 


—As  a  byproduct  (as  defined  at  40  CFR  791  3(c)); 

—As  an  impurity  (as  defined  at  40  CFR  790  3), 

— As  a  naturally  occurnng  substance  (as  defined  at  40  CFR  710  4(b)); 

— As  a  nonisolated  intermediate  (as  defined  at  40  CFR  704  3); 

—  As  a  component  of  a  Class  2  substance  (as  described  at  40  CFR  720  45(a)(1){i)); 

—In  amounts  ot  less  than  500  kilograms  (kg)  (1.100  lbs)  annually  (as  described  at  40 

CFR  790  42(a)(4)),  or 
—For  research  and  development  (as  described  at  40  CFR  790  42(a)(5)) 
Persons  that  process  (as  defined  at  TSCA  section  3(10))  or  intend  to  process  a  chemical 

substance  included  in  this  section  (see  40  CFR  790  42(a)(2)) 


(ii)  Tablf  1  ^-xpands  the  list  of  persons 
specified  m  40  GFR  790  42(a)(2).  (a|(4) 
and  |a|(5).  who.  while  legally  subject  to 
this  section,  must  comply  with  the 
requirements  of  this  section  onl\'  if 
directed  to  do  so  bv  EP.\  under  th-' 
(;ircumstant;es  set  forth  in  paragraphs 
(c)(4)  and  (c)(5)  of  this  section. 

(2)  If  you  are  in  Tier  1  with  respect 
to  a  chemical  substance  listed  in  Table 
2  in  t;  799  5085(i),  you  will  be  re(]iiired 
to  comply  with  this  section  with  regard 
to  that  chemical  substance,  as  described 


in  paragraph  (d)  of  this  section,  no  later 
than  30  davs  after  the  effective  date  of 
the  tinal  rule.  Sectiims  790.45(a)  and 
790  H()(b)|  1 )  of  this  (;hapter  do  not  apply 

to  tins   St'CtlOIl. 

(  t)  If  Mill  are  in  Tut  2  with  respect 
to  a  (hemudl  substance  listed  in  Table 
2  in  «}  799  5085()).  vou  are  considered  to 
have  an  autoniatu;  conditional 
I'xemptioii  and  vou  will  be  required  to 
(  oiiipK  with  this  section  with  regard  to 
that  I  hi'iiiical  substance  onlv  if  directed 


to  do  so  by  EPA  under  paragraphs  (c)(5) 
or  (c;)(6)  of  this  section. 

(4)  If  no  person  in  Tier  1  has  notified 
EPA  of  its  intent  to  conduct  one  or  more 
of  the  tests  required  by  this  section  on 
anv  chemical  substance  listed  in  Table 
2  in  §  799.5085(j)  within  30  days  after 
the  effective  date  of  the  final  rule,  EPA 
will  publish  a  Federal  Register 
document  that  will  specif\'  the  test  and 
the  chemical  substance  for  which  no 
letter  of  intent  has  been  submitted. 
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Section  790.48(b)(2)  of  this  chapter  does 
not  apply  to  this  section. 

(5)  If  you  are  in  Tier  2  with  respect 
to  a  chemical  substance  listed  in  Table 
2  in  §  799.5085(1).  and  if  you 
manufacture  or  process  this  chemical  as 
of  the  effective  date  of  the  final  rule,  or 
within  30  days  after  publication  of  the 
Federal  Register  document  described  in 
paragraph  (c)(4)  of  this  section,  you 
must  do  the  following:  For  each  test  on 
that  chemical  specified  in  the  Federal 
Register  document  described  in 
paragraph  (c)(4)  of  this  section,  either 
notify  EPA  by  letter  of  your  intent  to  test 
or  submit  to  EPA  an  exemption 
application.  You  must  comply  within  30 
days  after  the  date  of  publication  of  the 
Federal  Register  document  described  in 
paragraph  (c)(4)  of  this  section.  Sections 
790.48(b)(3),  and  790.80(a)(2)  and  (b)(1) 
of  this  chapter  do  not  apply  to  this 
section. 

(6)  If  a  problem  occurs  with  the 
initiation,  conduct,  or  completion  of  the 
required  testing  or  the  submission  of  the 
required  data  with  respect  to  a  chemical 
substance  listed  in  Table  2  in 

§  799.5085(j),  under  the  procedures  in 
40  CFR  790.93  and  790.97  EPA  will 
terminate  all  testing  exemptions  with 
respect  to  that  substance  and  may  notify 
persons  in  Tier  1  and  Tier  2  that  they 
are  required  to  submit  letters  of  intent 
to  test  or  exemption  applications  within 
a  specified  period  of  time.  Notification 
will  be  given  by  certified  letter  or  by 
publication  in  the  Federal  Register. 

(7)  If  you  are  required  to  comply  with 
this  section,  but  your  manufacture  or 


processing  of  a  chemical  substance 
listed  in  Table  2  in  §  799.5085(j)  begins 
after  the  applicable  compliance  date 
referred  to  in  paragraphs  (c)(2),  (c)(5)  or 
(c)(6)  of  this  section,  you  must  comply 
by  submitting  a  letter  of  intent  to  test  or 
an  exemption  application  as  of  the  day 
you  begin  manufacture  or  processing. 
Sections  790.45(d)(1)  and  (d)(2),  and 
790.80(b)(2)  and  (b)(3)  of  this  chapter  do 
not  apply  to  this  section. 

(d)  What  must  I  do  to  comply  with 
this  section?  (1)  To  comply  with  this 
section  you  must  either: 

(i)  submit  to  EPA  a  letter  of  intent  to 
test,  conduct  the  testing  specified  in 
Table  2  in  §  799.5085(j),  and  submit  the 
test  data  to  EPA;  or 

(ii)  apply  to  and  obtain  from  EPA  an 
exemption  from  testing. 

(2)  You  must  also  comply  with  the 
procedures  governing  test  rule 
requirements  in  part  790  of  this  chapter, 
as  modified  by  this  section,  including 
the  submission  of  letters  of  intent  to  test 
or  exemption  applications,  the  conduct 
of  testing,  and  the  submission  of  data: 
Part  792 — Good  Laboratory  Practice 
Standards  of  this  chapter;  and  this 
section. 

(e)  ///  do  not  comply  with  this  section, 
when  will  I  be  considered  in  violation  of 
it?  You  will  be  considered  in  violation 
of  this  section  as  of  one  day  after  the 
date  by  which  you  are  required  to 
comply  with  this  section.  Sections 
790.45(e)  and  (f)  of  this  chapter  do  not 
apply  to  this  section. 

(f)  How  are  EPA  s  data  reimbursement 
procedures  affected  for  purposes  of  this 
section?  If  persons  subject  to  this  section 


are  unable  to  agree  on  the  amount  or 
method  of  reimbursement  for  test  data 
development  for  one  or  more  chemical 
substances  included  in  this  section,  any 
person  may  request  a  hearing  as 
described  in  40  GFR  part  791.  In  the 
determination  of  fair  reimbursement 
shares  under  this  section,  if  the  hearing 
officer  chooses  to  use  a  formula  based 
on  production  volume,  the  total 
production  volume  amount  will  include 
amounts  of  a  chemical  substance 
produced  as  an  impurity. 

(g)  Who  must  comply  with  the  export 
notification  requirements?  Any  person 
who  exports,  or  intends  to  export,  a 
chemical  substance  listed  in  Table  2  in 
§  799.5085(j)  is  subject  to  part  707, 
subpart  D,  of  this  chapter. 

(h)  What  test  standards  must  I  follow? 
Follov\'  the  guidelines  and  other  test 
methods  described  in  Table  2  in 
§799.5085(j). 

(i)  Reporting  requirements.  A  final 
report  for  a  specific  test  must  be 
submitted  by  the  deadline  indicated  in 
Table  2  in  §'799.5085(j). 

(j)  Designation  of  specific  chemical 
substances  and  applicable  testing 
requirements.  The  substances  identified 
by  name  and  the  Ghemical  Abstract 
Service  (GAS)  number  in  Table  2  of  this 
section  must  be  tested  in  accordance 
with  the  designated  testing 
requirements,  the  requirements 
described  in  Part  792 — Good  Laboratorv' 
Practice  Standards  of  this  chapter,  and 
any  additional  requirements  and 
limitations  specified  in  the  following 
Table  2: 


Table  2 — Chemical  Substances  and  Applicable  Testing  Requirements 


CAS  No. 


Chemical  name 


Chemical 
class 


Required  tests  (See 
Key) 


Deadline  for  final  report  (Months  from 
effective  date  of  final  rule) 


55-63-0 
62-56-6 
74-95-3 
75-36-5 
75-75-2 
73-11 -5 

84-65-1 
84-69-5 

88-18-6 

90-00-6 

90-15-3 

98-11-3 

105-67-9 

107-16-4 

107-18-6 

108-19-0 

110-44-1 
112-52-7 

118-62-1 


1,2,3-Propanetrlol,  trinitrate 
Thiourea 

Methane,  dibromo- 
Acetyl  chloride 
Methanesulfonic  acid 


1 ,3-Propanediol, 

dinitrate  (ester) 
9, 1 0-Anthracenedione 
1 ,2-BenzenedicartX)xylic 

methylpropyl)  ester 
Phenol,  2-(1,1-dimethylethyl) 
Phenol,  2-ethyl- 
1  -Naphthalenol 
Benzenesulfonic  acid 
Phenol,  2.4-dimethyl- 
Acetonitrile,  hydroxy- 
2-Propen-1-ol 
Imidodicarbonic  diamide 

2,4-Hexadienoic  acid,  (E.E)- 
Dodecane,  1-chloro- 


2,2-bis[(nitrooxy)methyl]-,     1 


acid. 


bis(2- 


Phenol,  4,4'-methylenebls[2,6-bis(1,1-     1 

dimethylethyl)-  I 


A,  C6,  E2.  F2. 

13 

A 

13 

A.  CI.  E2  F2 

13 

A.  B.  C2.  E2.  F1 

13 

A.  CI,  El.  E2.  F1 

13 

A.  B.  C6.  F2 

13 

A,  F2 

13 

A.  E2  F2 

13 

A.  C2.  D,  El  E2  F1 

13 

A.  B.  CI.  E2  F2 

13 

A.  C5.  F2 

13 

A.  C3,  E2.  F1. 

13 

A  C6.  E2.  F2 

13 

A,  B  CI.  E2.  F2 

13 

A  C6.  E2 

13 

A.  B.  C1,  D.  El  E2, 

13 

F1. 

A.  C4.  F2 

13 

A.  B.  C3.  D  El  E2. 

13 

F1 

A.  B.  D.  El,  E2  F2 

13 
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Table  2— Chemical  Substances  and  Applicable  Testing  Requirements— Continued 


CAS  No 


C^iemicai  name 


131-57-7 

1 49-44-0 

409-02-9 

594-42-3 
624-63-9 
732-26-3 
870-72-1 

1324-76-1 


1333-39-7 
2941-64-2 
3622-84-2 
6473-13-8 


8005-02-5 
28188-24-1 


65996-7&-3 
68153-3CMD 

68611-64-3 
68953-58-2 


(2-hydroxy-4- 


Methanone. 

metnoxyphenyOphenyl- 
Metnanesuitimc   acid    hydroxy-    monosodium 

sa!i 
Heptenone  metnyi- 

Methanesuifenyl  chloride    trichloro- 
Methane   rsocyanato- 
Pnenoi   2  4  6-trisi  1  i-dimetnyi°inyii- 
Methanesuifonic  acid    hydroxy     monosodium 

salt 
Benzenesuitonic  acid  [['*-(['*- 

iphenyiamiho)phenyi;(4-iphehyiimino)-2.5- 

cyciohexadien-i- 

yiideneimethyl]phenyi|aniino]- 
Benzenesuifonic  acid   hydroxy- 
Carbonochlondothioic  acid    S-ethyi  ester 
Benzenesuitonamide   N-butyi 
2-Naphtnalehesuifonic  acid  6-[(2  4- 


Chemical         Required  tests  (See        Deadline  for  final  report  (Months  from 
class  Key)  effective  date  of  final  rule) 


diammophenyiiazo: 


3:.3.[[4-r[4-[[7-[(2  4- 
diamihophenyitazoM  -hydroxy  -  3-suifo-2- 
haphthaienyl]azo]phehyl]amino;-3- 
sulfophenyl]azo]-4-hydroxy  -   tnsodium  salt 

C  I    Solvent  Black  " 

Octadecanoic    acid     2-ihvdroxymethyi)-2-[l(1- 
oxooctadecyi)oxy|methyi|-l  3-propanediyl 
ester 

Light  oil   coai   coke-oven 

Quaternary  ammonium  compounds 

benzylbisihydrogenated  taiiow  aikylimethyi 
salts  with  bentonite 

Urea,  reaction  products  *vith  formaldehyde 

Quaternar/  ammonium  compounds 

bisihydrogenated  taliow  aikyiidimethyl   salts 
With  bentonite 


A.  C1  D  E2,  F2  13 

A,  B  CI  E2,  F1  13 

A,  B,  CI,  D,  El  E2  13 

F1 

A,  B,  CI,  El  E2  F2  13 

A  CI  13 

A,  C2  El  E2  F1  13 

A.  B,  CI.  El  E2,  F1  13 

A,  B,  CI,  D  El  E2,  13 
F1 


A,  B,  CI,  El,  E2,  F1  13 

A,  B,  CI  E2,  F1  13 

A,  B,  CI  El,  E2,  F2  13 

A.  B,  CI,  D,  El,  E2,  13 
F1. 


A,  B,  CI  D  E2,  F1     13 
A,  B  CI,  D  El,  E2,    13 
F1. 

A  B  CI  D,  El  E2    13 

F1 
A,  B,  CI  D  El,  E2,    13 

F1. 


A  B,  CI  D  El  E2    13 

F1 
A,  B  CI  D  El,  E2,    13 

F1, 


Key  to  THE  Test  Requirements  for  the  chemicals  listed  in  Table  2  and  specified  by  alphanumeric  symbols 

(E.G.,  A  OR  C5) 


' 1 

Testing  categor\ 

Test 

symbol 

Test  requirements  and  references^ 

Special  conditions 

PfiysicalCnemical  Properties 

A 

1    Melting  Point   ASTM  E  324  (capillary  lube) 

n-OctanolA/Vater  Partition  Coefficient: 

2   Boiling  Point   ASTM  E  1719  (ebulliometry) 

Which  method  is  required,  if  any.  is  deter- 
mined by  the  test  substance's  estimated^ 
n-octanol/water  partition  coefficient  (log  10 
basis)    Test  sponsors  are  required  to  pro- 
vide in  the  final  study  report  the  underlying 
rationale  for  the  method  selected.  In  order 
to  ensure   environmental   relevance.    EPA 
highly  recommends  that  the  selected  study 
be  conducted  at  pH  7, 

3    Vapor   Pressure    ASTM   E    1782   (tfiermal 

analysis) 

4    n-Octanol/Water  Partition  Coefficient:  (See 

log  K,^  <0:  no  testing  required 

Special  Conditions  for  the  n-Octanol/'Water 

log  K.~.  range  0-1:  Method  A  or  B 

Partition   Coefficient  test   requirement   and 

log  K,^.  range  1-4:  Method  A  or  8  or  C. 

select   the   appropnate   method   to   use,    if 

log  K.v>  range  4-6:  Method  B  or  C. 

any  from  those  listed  below  ) 

log  K,,.  >6:  Method  C, 

Method    A     40    CFR    799  6755    (shake 
tiask) 
Method  B   ASTM  E  1147  (liquid  chroma- 

tography) 

Method  C    40  CFR  799  6756  (generator 

column) 
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Key  TO  THE  Test  Requirements  for  the  chemicals  listed  in  Table  2  and  specified  by  alphanumeric  symbols 
I  (E.G.,  A  or  C5)— Continued 


Testing  category 


Test 
symbol 


Test  requirements  and  references' 


Special  conditions 


,  Water  Solubility:  (See  Special  Conditions 
for  the  Water  Solubility  test  requirement 
and  select  the  appropriate  method  to  use. 
if  any,  from  those  listed  below) 

Method  A:  ASTM  E  1 148  (shake  flask) 

Method  B:  40  CFR  799,6784  (shake 
flask) 

Method  C:  40  CFR  799,6784  (column 
elution) 

Method  D:  40  CFR  799,6786  (generator 
column) 


Water  Solubility 

Which  method  is  required,  if  any  is  deter- 
mined by  the  test  substances  estimated- 
water  solubility  Test  sponsors  are  required 
to  provide  in  the  final  study  report  the  un- 
deriying  rationale  for  the  method  selected 
In  order  to  ensure  environmental  rel- 
evance. EPA  highly  recommends  that  the 
selected  study  be  conducted  at  pH  7 

>5.000  mg/L:  Method  A  or  B 

<  5,000  mg/L  but  >  10  mg/L   Method  A   B   C 
or  D, 

<10  mg/L  but  >  0,001  mg/L  Method  C  or  D. 

<  0,(X)1  mg/L:  no  testing  required 


Environmental  Fate  and  Pathways — 
Inherent  Blodegradation 


For  8,  choose  either  of  the  following  meth-     None 
ods: 

1,  ASTM  1625  (semicontinuous  activated 
sludge  test)  OR 

2,  ISO  9888  (Zahn-Wellens  method) 


Aquatic  Toxicity 


C1 


C2 


C3 


For  01,  Test  Group  1  or  Test  Group  2  below 
must  be  used  to  fulfill  the  testing  require- 
ments— See  Special  Conditions, 

Test  Group  1  for  CT. 

1 .  Acute  Toxicity  To  Fish:  ASTM  E  729 

2.  Acute  Toxicity  To  Daphnia:  ASTM  E  729 

3.  Toxicity   To    Plants    (Algae):    ASTM    E 
1218 

Test  Group  2  for  CI. 

1.  Chronic  Toxicity  To  Daphnia:  ASTM  E 
1193 

2.  Toxicity   To    Plants    (Algae):    ASTM    E 
1218 


For  02,  Test  Group  1  or  Test  Group  2  below 
must  be  used  to  fulfill  the  testing  require- 
ments— See  Special  Conditions, 

Test  Group  1  for  C2: 

1 .  Acute  Toxicity  To  Daphnia:  ASTM  E  729 

2.  Toxicity   To   Plants    (Algae):    ASTM    E 
1218 

Tesf  Group  2  for  C2. 

1.  Chronic  Toxicity  To  Daphnia:  ASTM  E 
1193 

2.  Toxicity   To   Plants    (Algae):    ASTM    E 
1218 


For  03,  Test  Group  1  or  Test  Group  2  below 
must  be  used  to  fulfill  the  testing  require- 
ments— See  Special  Conditions, 

Tesf  Group  1  for  C3: 

1.  Acute  Toxicity  To  Fish:  ASTM  E  729 

2.  Toxicity  To   Plants   (Algae):   ASTM   E 
1218 

Test  Group  2  for  CJ 

1.  Chronic  Toxicity  To  Daphnia:  ASTM  E 
1193 

2.  Toxicity   To   Plants    (Algae):    ASTM    E 
1218 


The  following  are  the  Special  Conditions  for 
CI.  02,  C3,  C4,  05,  and  07  testing   there 
are  no  Special  Conditions  for  06 
log  Ko>»  <4,2:  Test  Group  1  is  required 
log  K<-^  >  4,2:  Test  Group  2  is  required 

Which  test  group  is  required  is  determined  by 
the  test  substances  log  K„u  as  obtained 
under  A, 


81684 


Federal  Register    \'()1    B5,  Nd    248/Tuesdav.  December  26,  2000/Proposed  Rules 


Key  to  the  Test  Requirements  -op  the  chemicals  listed  in  Table  2  and  specified  by  alphanumeric  symbols 

(EG.  A  OR  C5) — Continued 


Testing  category 


Test 
symbol 


Test  requirements  and  references' 


Special  conditions 


C4 

For  C4    Test  Group  1  or  Test  Group  2  below 
must  be  used  to  fulfill  the  testing  require- 
ments-See Special  Conditions 

Test  Group  1  tor  C4 

1  Acute  Toxicity  To  Fish   ASTM  E  729 

2  Acute  Toxicity  To  Daphnia   ASTM  E  729 
Test  Group  2  tor  C4 

1     Chrome   Toxicity   To  Daphma    ASTM   E 
1193 

C5 

For  C5   Test  Group  1  Or  Test  Group  2  below 
must  be  used  to  fulfill  the  testing  require- 
ments—See Special  Conditions 

Test  Group  1  for  C5 

1    Acute  Toxicity  To  Daphnia   ASTM  E  729 

Test  Group  2  tor  C5 
1     Chronic   Toxicity  To  Daphma    ASTM   E 
1193 

• 

C6 

Toxicity  To  Plants  (Algae)  ASTM  E  1218 

C7 

For  C7   Test  Group  1  or  Test  Group  2  below 
must  be  used  to  fulfill  the  testing  require- 
ments    See  Special  Conditions 

Test  Group  1  for  C7 
1    Acute  Toxicity  To  Fish   ASTM  E  729 

Test  Group  2  for  07 
1     Chronic   Toxicity   To   Daphnia    ASTM   E 
1193 

• 

Mamrriai'an  Tox:c;ty  — Acjte 

0 

See  Special  Conditions  for  this  test  require-     Which  testing  method  is  required  is  deter- 
ment  and   select   the   required    method   to         mined    by    the    test    substance's    physical 
use  trnm  thobe  hsted  below                                  state    at    room    temperature    (25oC).    For 

Mettiod  A   Acute  Inhalation  Toxicity  (rat)    40        those  test  substances  that  are  gases  at 
CFR  799  9130                                                      room  temperature.  Method  A  is  required; 

Method  B  EITHER                                                  otherwise,  use  of  either  of  the  two  methods 

1  Acute    (Up'Downi    Oral    Toxicity    (rat)         listed  under  Method  B  is  required. 

ASTM  E  1163                                                      In  Method  B.  40  CFR  799  9110(d)(1)(i)(A)  re- 
OR                                                                 fers  1o  the  OECD  425  Up/Down  test  meth- 

2  Acute  lUpDown)  Oral  Toxicity  (rat)    40        odology 

CFR  799  91 10id)tl)i.j(Aj         ,                         NOTE    In  the  case  of  a  potentially  explosive 

1      test    substance,    care    must    be    taken    to 
1      avoid    the    generation    of    explosive    con- 
centrations. 

Mammalian  Tox.cuy— Genotoxiclty 

E1 

Bacterial  Reverse  Mutation  Test  {in  vitro)    40     None 
CFR  "99  9510                                                         | 

E2 

Conduct  any  one  of  the  following  three  tests     Persons  required  to  conduct  testing  for  chro- 
for  chromosomal  damage                                     mosomal  damage  are  encouraged  to  use 

In  vitro  Mammalian  Chromosome  Aberration        the  /n  vitro  Mammalian  Chromosome  Aber- 

Test  (40  CFR  799  9537  )                                    ration  Test  to  generate  the  needed  data 

OR                                                                 unless    known    chemical    properties    (eg  . 

In   VIVO  Mammalian    Bone   Marrow   Chromo-         physical/chemical       properties.       chemical 

somai    Aberration    Test    (rodents     Mouse        class  charactenstics)  preclude  its  use    A 

(preferred  species)    rat    or  Chinese  ham-        subject  person  who  uses  one  of  the  in  vivo 

sten  40  CFR  799  9538                                        methods  instead  of  the  in  vitro  method  to 

OR                                                                 address  this  end-pom!  must  submit  to  EPA 

In  wvo  Mammalian  Erythrocyte  Micronucleus         a  rationale  for  conducting  that  alternate  test 
Test  [sampled   m   bone  marrow]   (rodents          in  the  final  study  report 
Mouse  ipreferred  species)    rat,  or  Chinese 
hamster)   40  CFR  799  9539 

Federal  Register / Vol.  65,  No.  248 /Tuesday,  December  26,  2000/Proposed  Rules  81685 


Key  to  the  Test  Requirements  for  the  chemicals  listed  in  Table  2  and  specified  by  alphanumeric  symbols 
I  (E.G.,  A  or  C5)— Continued 


Testing  category 


Test 
symbol 


Test  requirements  and  references' 


Special  conditions 


Mammalian  Toxicity — Repeated     F1 

Dose/Reproduction/Developmental 


Combined    Repeated    Dose    Toxicity    Study 
with  the  Reproduction/Developmental  Tox- 
icity Screening  Test:  (40  CFR  799.9365) 
OR 

Reproduction/Developmental  Toxicity  Screen- 
ing Test:  (40  CFR  799  9355)  (Identified  as 
F2  below) 
AND 

Repeated  Dose  28-Day  Oral  Toxicity  Study  in 
rodents:  40  CFR  799.9305)  (Identified  as 
F3  below) 


EPA  recommends  use  of  the  Combined  Re- 
peated Dose  Toxicity  Study  with  the  Repro- 
duction/Developmental Toxicity  Screening 
Test  However.  EPA  does  recognize  that 
there  may  be  valid  reasons  to  test  a  par- 
ticular chemical  using  both  F2  and  F3  to  fill 
Mammalian  Toxicity  Repeated  Dose/Re- 
production/Developmental data  needs  A 
subject  person  who  uses  the  combination 
of  F2  and  F3  in  place  of  the  Combined  Re- 
peated Dose  Toxicity  Study  withi  the  Repro- 
duction/Developmental Toxicity  Screening 
Test  must  submit  to  EPA  a  rationale  for 
conducting  these  alternate  tests  in  the  final 
study  reports 


F2  j  Reproduction/Developmental  Toxicity  Screen-  i 

I      ing  Test:  (40  CFR  799.9355) 


F3  !  Repeated  Dose  28-Day  Oral  Toxicity  Study  in 

rodents:  (40  CFR  799.9305) 


1  Copies  of  the  ASTM  and  ISO  standards  referenced  in  this  proposed  rule  have  been  placed  in  the  public  version  of  the  official  record  for  this 
rulemaking.  For  the  final  rule,  EPA  intends  to  seek  approval  from  the  Director  of  the  Federal  Register  for  the  incorporation  by  reference  of  the 
ASTM  and  ISO  standards  used  in  ttie  final  rule  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR  pan  51 

2  EPA  recommends,  but  does  not  require,  ttiat  log  K„„  be  quantitatively  estimated  pnor  to  initiating  this  study  One  method  among  many  simi- 
lar methods,  for  estimating  log  K„»  is  described  in  Atom/Fragment  Contribution  Method  for  Estimating  Octanol-Water  Partition  Coefficients  (Ref. 

3  EPA  recommends,  but  does  not  require,  that  water  solubility  be  quantitatively  estimated  pnor  to  initiating  this  study  One  method  among 
many  similar  methods,  for  estimating  water  solubility  is  described  in  Improved  Method  for  Estimating  Water  Solubility  From  Octanol/Water  Parti- 
tion Coetticient  (Ref.  2). 


(k)  Effective  date.  (1)  The  effective 
date  of  this  section  is  [insert  effective 
date  of  the  final  rule.] 


(2)  The  guidelines  and  other  test 
methods  cited  in  this  section  are 
referenced  as  thev  exist  on  the  effective 


date  of  this  section.  You  can  apply  for 
a  modification  under  40  CFR  790.55. 
[PR  Do(,   00-32497  Filed  12-22-001 
BILUNG  CODE  6560-50-S 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

{OPPTS-42213;  AR-201 :  FRL-6754-6] 

Data  Collection  and  Development  on 
High  Production  Volume  (HPV) 
Chemicals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  .\lthough  HPV  chemicals  are 
produced  or  imported  in  large  quantities 
in  the  United  States,  there  is  little  or  mi 
publicly  available  information  regarding 
the  potential  hazards  associated  with 
most  HPV  chemicals.  In  order  to  obtain 
such  information,  EPA  has  established  a 
data  collection  and  development 
program  for  existing  HPV  chemicals 
Through  the  HPV  Initiative,  which 
includes  the  voluntarv  HPV  Challenge 
Program,  certain  international  efforts, 
and  potential  rulemaking  under  the 
Toxic  Substances  Control  Act  (TSCA), 
basic  screening  level  hazard  data 
necessarv  to  provide  critical  information 
about  the  environmental  fate  and 
potential  hazards  associated  with  HPV 
chemicals  will  be  collected  or.  where 
necessary .  developed.  A  primarv 
component  of  this  HPV  Initiative  is  the 
voluntar>-  HPV  Challenge  Program, 
which  was  created  in  cooperation  with 
industr\'.  environmental  groups,  and 
other  interested  parties,  and  is  designed 
to  assemble  basic  screening  level  test 
data  on  the  potential  hazards  of  HPV 
chemicals  while  avoiding  unnecessar\- 
or  duplicative  testing,  Data  needs  which 
remain  unmet  in  the  voluntary'  HPV 
Challenge  Program,  may  be  addressed 
through  the  international  efforts  or 
rulemaking  Data  collected  and/or 
developed  under  the  HPV  Initiative  will 
provide  critical  basic  information  about 
the  environmental  fate  and  potential 
hazards  associated  with  these  chemicals 
which,  when  combined  with 
information  about  exposure  and  uses, 
will  allow  the  Agency  and  others  to 
evaluate  and  prioritize  potential  health 
and  environmental  effects  and  take 
appropriate  follow  up  action.  EPA  has 
taken  steps,  as  described  in  this 
document,  to  consider  animal  welfare 
and  to  provide  instructions  on  ways  to 
reduce  or  in  some  cases  eliminate 
animal  testing,  while  at  the  same  time 
ensuring  that  the  public  health  is 
protected 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham.  Acting  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 


Agenc>-.  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC;  20460;  telephone 
number:  (202)  5.54-1404;  e-mail  address; 
TSCAHotline@epa.gov. 

For  technical  information  contact: 
Barbara  Leczynski.  Existing  Chemicals 
Branch,  Chemical  Control  Division 
(7405).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460;  telephone 
number:  (202)  260-3945;  fax  number: 
(202)  260-1096;  e-mail  address: 
( hem  rtkeiepa.gov 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A  Does  this  Document  Apply  to  Me? 

This  document  applies  to  the  public 
in  general  and,  in  particular,  those 
companies  that  manufacture  (defined  by 
statute  to  include  import)  industrial 
chemicals  for  which  the  aggregate  U.S. 
production/importation  volumes  meet 
or  exceed  1  million  pounds  per  year. 
Those  chemicals  that  meet  these  criteria 
are  referred  to  as  HPV  chemicals.  The 
HPV  chemicals  that  are  included  in  the 
voluntarv  HPV  C;hallenge  Program  are 
listed  in  ChemRTK  HPV  Challenge 
Program  Chemical  List  (Ref.  1).  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Support  Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document,  and  certain 
other  related  documents  that  might  be 
available  electronically,  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  then  look  up  the 
entr\'  for  this  document  under  the 
"Federal  Register — Environmental 
Dncunieiits  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wwvv.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http;//www. epa.gov/ 
opptsfrs/home/guidelin.htm. 

You  may  also  access  additional 
information  about  the  Chemical  Right- 
to-Know  Program  at  http:// 
www.epa.gov/chemrtk/  or  about  the 
TSCA  testing  program  at  http:// 
www.epa.gov/opptintr/chemtest/ 
sct4main.htm. 

For  your  convenience.  EPA  has  also 
provided  some  non-EPA  internet 
addresses.  In  doing  so,  the  Agency  has 


verified  the  accuracy  of  these  addresses 
at  the  time  of  signature.  However,  since 
EPA  is  not  responsible  for  these  non- 
EPA  sites,  the  Agency  does  not  exercise 
anv  control  over  these  addresses.  A 
paper  copy  of  any  document  referenced 
in  this  way  has  been  included  in  the 
public  version  of  the  official  record  for 
this  document  as  described  in  Unit 
I.B.2. 

2.  In  person.  The  official  record  for 
this  document,  which  includes  the 
public  version,  has  been  established 
under  docket  control  number  OPPTS- 
42213  and  administrative  record 
number  AR-201.  This  official  record 
consists  of  the  documents  referenced  in 
this  document,  as  well  as  any  comments 
received,  and  other  information  related 
to  this  document,  including  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  all  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  that  may  be 
submitted,  is  available  for  inspection  in 
the  TSCA  Nonconfidential  Information 
Center,  Northeast  Mall.  Rm.  NE  B-607, 
Waterside  Mall.  401  M  St..  SW., 
Washington,  DC.  The  Center  is  open  to 
the  public  from  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Centeris  (202)  260-7099. 

C.  Can  I  Submit  Comments  Under  the 
Voluntary  HPV  Challenge  Program? 

Yes.  Although  this  document  does  not 
establish  a  specific  comment  period, 
vou  may  submit  comments  at  various 
times  throughout  the  voluntary  HPV 
Challenge  Program.  This  document 
describes  the  various  opportunities  that 
are  available  for  you  to  submit 
comments  under  the  voluntar}-  HPV 
Challenge  Program.  In  addition,  specific 
information  about  the  voluntarv'  HPV 
Challenge  Program  and  the 
opportunities  for  you  to  submit 
comments  is  provided  on  the  Agency's 
web  site  identified  in  Unit  I.B.I. 

In  general,  you  may  submit  comments 
under  the  voluntary'  HPV  Challenge 
Program  via  the  following  methods:  The 
mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  please 
identify'  the  docket  control  number 
OPPTS-42213  and  the  administrative 
record  number  AR-201  in  the  subject 
line  on  the  first  page  of  your  response. 
In  addition.  Challenge  Program  sponsors 
should  reference  the  unique  seven-digit 
registration  number  they  were  assigned 
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when  the  Agency  verified  the 
information  presented  in  their  original 
commitment  letters,  Sponsors  who  need 
to  confirm  their  registration  numbers 
should  call  (202)  260-6199. 

1.  By  mail.  Submit  your  comments  to: 
Carol  Browner,  Administrator, 
Environmental  Protection  Agency,  P.O. 
Box  1473.  Merrifield,  VA  22116, 
Attention:  Chemical  Right-to-Know 
Program. 

2.  In  person  or  by  courier.  Deliver 
vour  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  Submit  your 
comments  electronically  by  e-mail  to 
oppt.ncic@epa.gov,  hpv.crtk@epa.gov, 
and  chem.rtk@epa.gov  (please  be  sure  to 
send  your  e-mail  to  all  three  addresses). 
(Note:  To  submit  comments  on  a  test 
plan,  please  go  to  http://wvkrw.epa.gov/ 
chemrtk/viewsrch.htm.)  Do  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Electronic  conmients 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
will  also  be  accepted  on  standard 
computer  disks  in  WordPerfect  6.1/8  or 
ASCII  file  format,  mailed  or  delivered  to 
the  address  identified  in  Unit  I.C.  All 
comments  in  electronic  form  must  be 
identified  by  docket  control  nvtmber 
OPPTS-42213  and  administrative 
record  nimiber  AR-201.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  Comments 
that  I  Want  to  Submit  to  the  Agency? 

Considering  that  one  of  the  goals  of 
the  HPV  Initiative  is  to  provide 
information  needed  to  meet  the  public's 
right-to-know  about  the  hazards  that 
may  be  posed  by  exposure  to  HPV 
chemicals,  EPA  encourages  companies 
and  other  interested  parties  not  to  make 
CBI  claims  in  submitted  comments.  If 
you  do  choose  to  submit  CBI  in  your 
comments,  adhere  to  the  following 
procedures.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  You  may  claim 
information  that  you  submit  to  EPA  in 
response  to  this  docimient  as  CBI  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  any  information  claimed  as 
CBI,  a  copy  of  the  comment  that  does 


not  contain  the  information  claimed  as 
CBI  must  be  submitted  for  inclusion  in 
the  public  version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
consult  the  technical  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  Background 

A.  Why  is  EPA  Pursuing  Hazard 
Information  on  HPV  Chemicals? 

EPA  found  that,  of  those  non- 
polymeric  organic  substances  produced 
or  imported  in  amounts  equal  to  or 
greater  than  1  million  pounds  per  year 
based  on  1990  reporting  for  EPA's 
haventory  Update  Rule  (lUR)  (40  CFR 
part  710),  only  7%  have  a  full  set  of 
publicly  available  internationally 
recognized  basic  health  and 
environmental  fate/effects  screening  test 
data  (Ref.  2).  Of  the  over  2,800  HPV 
chemicals  based  on  1990  data,  43% 
have  no  publicly  available  basic  hazard 
data.  For  the  remaining  chemicals, 
limited  amounts  of  the  data  are 
available.  This  lack  of  available  hazard 
data  compromises  EPA's  and  others' 
ability  to  determine  whether  these  HPV 
chemicals  pose  potential  risks  to  human 
health  or  the  environment,  as  well  as 
the  public's  right-to-know  about  the 
hazards  of  chemicals  that  are  found  in 
their  environment,  their  homes,  their 
workplaces,  and  the  products  that  they 
buy.  It  is  EPA's  intent  to  close  this 
knowledge  gap.  EPA  believes  that  for 
most  of  the  HPV  chemicals,  insufficient 
data  are  readily  available  to  reasonably 
determine  or  predict  the  effects  on 
health  or  the  environment  from  the 
manufactiire  (including  importation), 
distribution  in  commerce,  processing, 
use,  or  disposal  of  the  chemicals,  or  any 
combination  of  these  activities.  EPA  has 
concluded  that  a  program  to  collect  and, 
where  needed,  develop  basic  screening 
level  toxicity  data  is  necessary  and 
appropriate  to  provide  information  in 
order, to  assess  the  potential  hazards/ 
risks  that  may  be  posed  by  exposure  to 
HPV  chemicals. 

On  April  21,  1998,  a  national 
initiative,  known  as  the  "Chemical 
Right-To-Know"  Program,  was 
announced  in  order  to  empower  citizens 
with  knowledge  about  the  most 
widespread  chemicals  in  commerce — 
chemicals  that  people  may  be  exposed 
to  in  the  places  where  they  live,  work, 
study,  and  play.  EPA's  Chemical  Right- 
To-Know  (ChemRTK)  initiative  is  being 
designed  in  such  a  way  as  to  make 


certain  basic  information  about  HPV 
chemicals  available  to  the  public. 

EPA  plans  to  make  available  to  the 
public  the  summarized  data  obtained  on 
HPV  chemicals.  In  addition,  any 
subsequent  information  that  EPA 
receives  will  be  shared  with  the  public, 
other  Federal  agencies,  and  any  other 
interested  parties.  As  appropriate,  this 
information  will  be  used  to  ensure  a 
scientifically  sound  basis  for  risk 
assessment/management  actions.  This 
initiative  will  serve  to  further  the 
Agency's  goal  of  identifying  and 
controlling  human  and  environmental 
risks  as  well  as  providing  greater 
protection  and  knowledge  to  the  public. 
In  addition,  EPA  and  other  parties 
agreed  to  work  with  other  nations  and 
international  groups  to  ensure 
commensurate  increases  in  the  pace  of 
complementary  voluntary  international 
data  collection  and  development  efforts 
on  HPV  !:hemicals. 

This  Chs^mRTK  initiative  is  consistent 
with  the  U.S.  policy  as  presented  in 
section  2(b)(1)  of  TSCA,  15  U.S.C. 
2601(b)(1),  which  states  that  it  is  the 
policy  of  the  United  States  that 
"adequate  data  should  be  developed 
with  respect  to  the  effect  of  chemical 
substances  and  mixtures  on  health  and 
the  environment  and  that  the 
development  of  such  data  should  be  the 
responsibility  of  those  who  manufacture 
and  those  who  process  such  chemical 
substances  and  mixtures." 

B.  What  do  we  Currently  Know  about 
the  Basic  Health  and  Environmental 
Hazards  of  HPV  Chemicals? 

The  information  relevant  to 
understanding  the  basic  health  and 
environmental  hazards  of  HPV 
chemicals  is  derived  from  a  battery  of 
tests  agreed  upon  by  the  international 
commimity  as  appropriate  for  screening 
international  HPV  chemical  substances 
for  toxicity.  Six  basic  testing  endpoints 
have  been  adopted  by  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD)  as  the  minimum 
required  to  screen  international  HPV 
chemical  substances  for  toxicity  (Ref.  3). 
The  agreed-upon  testing  endpoints, 
known  as  the  OECD's  "Screening 
Information  Data  Set"  (SIDS)  include: 
Acute  toxicity;  repeat  dose  toxicity; 
developmental  and  reproductive 
toxicity;  mutagenicity  (gene  mutation 
and  chromosomal  aberration/damage 
assays);  ecotoxicity  (studies  in  fish, 
invertebrates,  and  algae);  and 
environmental  fate  (including  physical/ 
chemical  properties  [melting  point, 
boiling  point,  vapor  pressure,  /i-octanol/ 
water  partition  coefficient,  and  water 
solubility],  photolysis,  hydrolysis, 
transport/distribution,  and 
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biodegradation).  As  conceived  by  the 
OECD.  the    SIDS  battery"  of  tests  can  be 
used  bv  governments  to  conduct  an 
initial  assessment  of  the  hazards  and 
risks  posed  bv  HPV  chemical  substances 
and  prioritize  HPV  chemicals  to  identifv 
those  in  need  of  additional,  more  in- 
depth  testing  and  assessment. 

A  need  for  basic:  screening  level  data 
on  HPV  chemicals  has  been  identified 
and  supported  by  various  data 
availability  studies  conducted  by  EPA 
and  others   Toxic  liinomnre.  which  was 
prepared  bv  Environmental  Defense 
(formerlv  the  Environmental  Defense 
Fund),  raised  a  variety  of  concerns 
about  the  untested  chemicals  that  are 
produced  and/or  imported  into  the 
United  States  (Ref  4).  Environmental 
Defense  found  that  baseline  data  on 
health  effects  were  not  publicly 
available  for  a  selected  set  of  100  HPV 
chemicals 

In  April  1998.  EPA  completed  a  study 
entitled  Chemical  Hazard  Data 
Avaiiahihty  Study:  What  Do  We  Rt^ally 
know  About  the  Safety  of  High 
Producttnn  Vnlumf  Chpmicals''  (li^^f  L'! 
that  evaluated  the  "public  availabilitv" 
of  health  hazard  data  and  environmental 
hazard/fate  data  on  HPV  chemicals 
EPA's  studv  found  major  gaps  in  the 
basic:  information  on  HPV  chemicals 
that  is  readily  available  to  EPA  and  to 
the  public,  and  reinforced  the  need  for 
governmental  leadership  on  this  issue. 
The  study  analyzed  the  availability  of 
test  data  for  2,8B3  HPV  chemicals 
(defined  as  those  organic  substances 
produced  in  or  imported  into  the  United 
States  in  amounts  equal  to  or  greater 
than  1  million  pounds  per  vear  based  on 
1990  reporting  for  EPA's  lUR).  EPA 
searched  for  publicly  available  data  nn 
these  chemicals  and  learned  that  most 
of  them  may  never  have  been  tested  for 
any  or  most  of  the  SIDS  endpoints.  The 
search  strategy  used  a  total  of  11 
publicly  accessible  databases  in  its 
analysis.  Details  of  the  search  strategy 
can  be  found  in  the  report  (Ref.  21.  The 
major  conclusions  of  EPA's  study  are 
described  in  Unit  II. A. 

In  lune  1998.  the  American  Chemistr\ 
Council  (ACC.  formerly  the  Chemical 
Manufacturers  .\ssociation  (CMA)) 
issued  a  report  (Ref.  5)  regarding  public 
data  availability  for  HPV  chemicals 
based  on  a  study  conducted  with  11 
main  data  sources,  including  data 
sources  other  than  those  searched  by 
EPA  for  its  study.  The  ACC  report, 
entitled  Public  Availability  of  SIDS- 
Related  Testing  Data  for  U  S  High 
Production  Volume  Chemicals  (Ref.  .5), 
reached  conclusions  similar  to  EPA.  that 
is,  that  only  limited  toxicity  and 
environmental  fate  testing  data  appear 
to  exist  in  the  public  domain  for  many 


HPV  substances.  Details  of  the  search 
strategy  used  can  be  found  in  the  ACC 
report  (Ref  .5) 

EPA  recognizes  that  additional  data 
may  exist  beyrmd  those  identified 
through  either  the  EPA,  ACC,  or 
Environmental  Defense  studies.  To  the 
extent  that  additional  relevant  data  are 
known  to  exist.  EPA  is  particularly 
interested  in  receiving  this  information 
as  part  of  the  HPV  Initiative,  including, 
where  possible,  a  full  citation  for 
publications  anci  "robust"  (i.e..  detailed) 
summaries  of  pertinent  published  and 
uiipui)lisheci  stuciies.  Guidance  on  the 
preparation  of  rotjust  summaries  is 
available  on  EPA's  ChemRTK  web  site 
(Ref  fi)  In  developing  the  testing 
requirements  for  c;hemicals  contained  in 
the  HPV  initiative.  EPA  is  utilizing 
information  and  sources  in  EPA's  study, 
the  Chemical  Hazard  Data  Availability 
Studv  (Ref.  2).  and  ACC's  report,  i.e. 
Public  Availability  of  SIDS-Related 
Testing  Data  for  i'  S  High  Production 
Volume  Chemicals  (Ref.  5).  to  determine 
whether  screening  level  data  for 
characterizing  the  hazards  of  these  HPV 
chemicals  are  publicly  available  Under 
the  voluntary  HPV  Challenge  Program, 
EPA  is  utilizing  the  120  day  comment 
period  for  test  plans  to  allow  for  further 
identific:ation  of  existing  data.  If  no  data 
are  available  for  a  SIDS  testing 
endpoint,  there  cannot  be  sufficient  data 
to  characterize  the  potential  hazards/ 
risks  associated  with  the  chemical.  As 
the  Agency  found  in  its  study, 
insufficient  data  are  available  to 
characterize  many  of  the  HPV  chemicals 
with  respec:t  to  the  internationally 
accepted  SIDS  testing  endpoints, 
inc:luding  acute  toxicity,  repeat  dose 
toxicity,  developmental  and 
reproductive  toxicity,  mutagenicity 
(gene  mutation  and  chromosomal 
aberraticju  assays),  ecotoxicity  (tests  in 
fish,  Daphnia.  and  algae),  and  for 
environmental  fate  (including  five  tests 
for  physic:al  chemical  properties 
(melting  point,  boiling  point,  vapor 
pressure.  n-oc:tanol/water  partition 
coefficient,  and  water  solubility],  and 
biodegradation).  As  a  result.  EPA  and 
others  cannot  reascjnably  determine  or 
predict  the  human  health  and 
environmental  effects  resulting  from 
manufac:tur(\  processing,  and  use  of 
these  chemical  substances. 

EPA  solicits  comment  concerning  the 
availability  of  SIDS  data  on  the 
chemicals  included  in  the  HPV 
Initiative  and  encourages  industry  and 
other  interested  parties  to  identify  and 
provide  any  additional  existing  data 
which  are  relevant  to  the  hazard 
characterization  to  avoid  any 
unnecessan.'  or  duplicative  testing. 
Furthermore,  anyone  may  provide  any 


relevant  information  to  the  Agency  that 
indicates  that  certain  endpoints  need 
not  be  tested.  If  EPA  judges  the  available 
data  to  be  adequate,  the  data  gap 
identified  in  the  HPV  Initiative  will  be 
considered  to  be  filled.  To  the  extent 
that  additional  data  relevant  to  the  HPV 
chemicals  are  known  to  exist,  EPA  is 
interested  in  receiving  this  information 
under  the  voluntan'  HPV  Challenge 
Program,  including  a  full  citation  for 
publications  and  full  copies  of 
unpublished  studies.  Although  the 
Agency  encourages  anyone  with  such 
information  to  submit  it  to  EPA  during 
the  early  stages  of  this  initiative  in  order 
to  avoid  any  unnecessary  testing,  such 
submissions  may  be  made  at  any  time. 
Commenters  are  also  encouraged  to 
prepare  a  robust  summary  (Ref.  6)  for 
each  study  to  facilitate  EPA's  review  of 
the  full-study  report  or  publication.  It  is 
important  to  note  that  EPA  does  not 
intend  to  include  any  chemicals  which 
are  Generally  Recognized  as  Safe 
(GRAS)  for  a  particular  use  by  the  Food 
and  Drug  Administration  (FDA)  in  its 
initial  TSCA  section  4  HPV  SIDS 
rulemaking  for  certain  HPV  chemicals. 
However,  such  chemicals  may  be 
included  in  a  future  TSCA  section  4 
HPV  SIDS  rulemaking  where  SIDS  data 
needs  remain  unmet. 

C.  Why  is  EPA  Focusing  on  HPV 
Chemicals? 

It  is  generally  accepted  that  chemicals 
having  a  high  level  of  production  have 
an  increased  potential  for  exposure  in 
comparison  to  low  production  volume 
chemicals.  The  HPV  focus  of  the  HPV 
Initiative  is  derived  from  the  experience 
gained  over  the  past  15  years  bv  EPA 
and  the  OECD.  The  OECD  is  an 
intergovernmental  organization 
consisting  of  29  developed  countries, 
including  the  United  States,  with 
advanced  worldwide  market  economies. 
The  OECD  is  helping  coordinate  a 
cooperative,  international  effort  to 
secure  basic  toxicity  information  on 
HPV  chemicals  in  use  worldwide. 

The  OECD,  after  considering  a  variety 
of  priority-setting  approaches, 
concluded  in  1990  that  consideration  of 
HPV  status  provided  a  useful  and 
effective  organizing  focus  for  a 
voluntary  testing  and  assessment  effort 
to  screen  and  thereby  identifi,-  priorities 
among  international  HPV  chemicals. 

III.  HPV  Chemical  Data  Collection  and 
Development  Initiative 

A.  What  is  the  HPV  Initiative? 

Through  the  HPV  Initiative,  which 
includes  the  voluntary  HPV  Challenge 
Program,  certain  international  efforts, 
and  potential  rulemaking  under  TSCA, 
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basic  screening  level  hazard  data 
necessary  to  provide  critical  information 
about  the  environmental  fate  and 
potential  hazards  associated  with  HPV 
chemicals  will  be  collected  or,  where 
necessary,  developed.  These  data,  when 
combined  with  information  about 
exposure  and  uses,  will  allow  the 
Agency  and  others  to  evaluate  and 
prioritize  potential  health  and 
environmental  effects  and  take 
appropriate  follow  up.  Created  in 
cooperation  writh  industry, 
environmental  groups,  and  other 
interested  parties,  a  primary  component 
of  this  initiative  is  the  voluntary  HPV 
Challenge  Program.  To  fill  any  data  gaps 
not  addressed  as  part  of  the  voluntary 
HPV  Challenge  Program,  EPA  is 
continuing  to  participate  in  the 
international  efforts  coordinated  by  the 
OECD  to  secure  basic  hazard 
information  on  HPV  chemicals  in  use 
worldwide,  including  some  of  those  on 
the  HPV  chemicals  list.  The  voluntary 
HPV  Challenge  Program  and  the 
international  efforts  will  be 
supplemented  by  rulemaking  imder 
TSCA,  which  the  Agency  intends  to  use 
to  collect  or  develop  data  on  those  HPV 
chemical  substances  for  which  data 
needs  remain  unmet  in  the  voluntary 
HPV  Challenge  Program,  or  as  part  of 
the  international  efforts. 

Although  an  important  component  of 
the  HPV  Initiative  is  the  potential  for 
TSCA  rulemaking  to  address  any  data 
needs  identified  that  are  not  met  by 
either  the  voluntary  HPV  Challenge 
Program  or  international  efforts,  the 
focus  of  this  document  is  the  voluntary 
HPV  Challenge  Program.  The  specific 
requirements  for  any  associated  TSCA 
section  4  HPV  SIDS  rulemaking  will  be 
addressed  in  that  rulemaking. 

The  voluntary  HPV  Challenge 
Program  and  any  associated  rulemaking, 
will  generally  be  carried  out  in  a 
manner  consistent  with  the  OECD  HPV 
SIDS  Program  to  ensure  that  the  data 
and  information  generated  can  be 
contributed  to  the  international  efforts 
and,  conversely,  that  international  SIDS 
testing  and  assessments  can  be  used  to 
fulfill  the  data  gaps  identified  as  part  of 
the  voluntary  HPV  Challenge  Program 
or  in  related  TSCA  section  4  HPV  SIDS 
rulemaking  thus  avoiding  unnecessary 
or  duplicative  testing  and  its  associated 
costs.  The  elements  of  this  strategy  and 
the  overall  approach  that  EPA  is  using 
to  address  data  collection  needs  for  HPV 
chemicals  are  discussed  in  this 
document,  along  with  the  components 
of  the  voluntary  HPV  Challenge 
Program. 


B.  Which  Industrial  Chemicals  are 
Covered  in  this  HPV  Initiative? 

1.  Hoiv  were  chemicals  identified  for 
inclusion  in  the  HPV  Initiative?  The 
industrial  chemicals  covered  by  the 
HPV  Initiative  are  those  non-polymeric 
organic  chemicals  that  are  produced  in, 
or  imported  into,  the  United  States  in 
amounts  equal  to,  or  greater  than.  1 
million  pounds  per  year  according  to 
the  1990  lUR.  This  list  of  HPV 
chemicals  can  be  viewed  at  EPA's 
ChemRTK  web  site  (Ref.  1). 

2.  How  will  chemicals  that  are  solelv 
produced  as  closed  system 
intermediates  be  included  in  the  HPV 
Initiative?  Chemicals  which  meet  the 
requirements  for  "closed  system 
intermediates"  as  described  in  an 
available  guidance  document  (Ref.  7  and 
Unit  IV.B.l.)  on  this  topic,  will  be 
eligible  for  a  reduced  SIDS  testing 
battery.  For  further  information  you 
should  check  EPA's  ChemRTK  web  site 
(Ref.  7)  to  obtain  a  copy  of  this 
document.  EPA's  guidance  is  based  on 
section  3.6  of  the  Screening  Information 
Data  Set  (SIDS)  Manual  which  concerns 

"intermediates  contained  in  closed 
systems."  The  requirements  for 
classification  as  a  closed  system 
intermediate  must  be  met  by  all  U.S. 
manufacturers  (including  importers)  for 
a  chemical  to  be  eligible  for  a  reduced 
level  of  testing.  Under  the  voluntary 
HPV  Challenge  Program.  EPA  asked  that 
participants  in  that  program  observe 
certain  principles  laid  out  in  an  October 
14,  1999,  letter  (Ref.  8).  One  principle  is 
that  participants  shall  not  develop  sub- 
chronic  or  reproductive  toxicity  data  for 
the  HPV  chemicals  that  are  solely  closed 
system  intermediates  as  defined  by  the 
OECD/SIDS  guidelines,  and  that  testing 
of  closed  system  intermediates  shall  be 
deferred  until  2003. 

3.  Are  HPV  Chemicals  that  are  no 
longer  produced  or  imported  included 
in  this  HPV  Initiative?  EPA  previously 
issued  guidance  for  verif\'ing  that  a 
chemical  is  "no  longer  HPV"  (based  on 
national  aggregate  production/ 
importation  volume)  and  is  not  likely  to 
become  HPV  in  the  future.  This 
guidance  document  can  be  found  on  the 
Agency's  ChemRTK  web  site  (Ref.  9). 

For  EPA  to  conclude  that  a  "no  longer 
HPV"  claim  is  valid,  a  chemical  cannot 
be  produced  by  any  company  or  group 
of  companies  at  a  total  aggregate 
production  volume  of  1  million  pounds 
per  year  or  greater,  and  the  chemical 
must  be  shown  as  not  likely  to  become 
an  HPV  chemical  in  the  future,  based  on 
business  plans,  past  production 
patterns,  and  credible  trends  in  the 
market.  These  conditions  are  intended 
to  satisfy  the  terms  of  the  voluntary  HPV 


Challenge  Program  Framework 
Document,  as  quoted  on  the  EPA 
Chemical  Right-to-Know  web  site: 
"Substances  that  sponsors  verif\'  are  no 
longer  "HPV"  and  are  not  likely  to 
become  HPV  again  w'ill  not  require 
testing  and  will  be  removed  from  the 
list." 

In  accordance  with  the  policy 
announced  in  the  guidance  document 
(Ref.  9),  EPA  has  set  the  minimum 
criteria  for  identifying  chemicals  as  no 
longer  HPV  as  a  total  annual  aggregate 
production  volume  below  1  million 
pounds  for  the  last  two  lUR  reporting 
cycles  (i.e.,  1994  and  1998). 

Written  documentation  demonstrating 
that  the  current  aggregate  U.S. 
production/importation  volume  of  a 
chemical  was  substantially  less  than  1 
million  pounds  per  year  and  was  likelv 
to  remain  so  was  required  as  described 
in  the  guidance  document  (Ref.  9).  This 
justification  had  to  have  been  provided 
for  all  U.S.  producers  and  importers  of 
the  chemical.  Once  it  has  been 
established  via  specific  requests 
received  before  the  end  of  the  voluntary- 
HPV  Challenge  Program  sign  up  period 
that  a  chemical  is  "no  longer  HPV  "  and 
is  not  likely  to  become  an  HPV  chemical 
again,  EPA  would  remove  the  chemical 
from  the  HPV  Initiative. 

4.  How  will  EPA  handle  HPV 
chemicals  that  do  not  warrant  any 
further  SIDS  testing?  As  of  November  9, 
2000.  EPA  has  determined  that  for  44 
HPV  chemicals.  SIDS  level  testing  is  not 
warranted.  These  chemicals  are 
identified  on  the  Agency's  web  site  at 
http://vvww.epa.gov/chemrtk/ 
hpv_1990.htm.  EPA's  preliminary 
review  of  these  chemicals  indicates  that 
testing  using  the  SIDS  base  set  would 
not  further  our  understanding  of  the 
chemicals'  properties.  These  chemicals 
are  identified  on  the  voluntary  HPV 
Challenge  Program  Chemical  List  (Ref. 
1)  with  an  indicator  value  of  "1."  EPA 
has  invited,  and  continues  to  invite, 
industry  and  other  interested  partie.^  to 
identify  additional  chemicals  that  might 
be  appropriate  for  this  designation.  This 
identification  process  would  take  the 
form  of  a  review  of  the  available 
information  which  shows  that,  for  a 
given  chemical,  conducting  the  SIDS 
battery  of  tests  would  not  be  of  value  in 
furthering  an  understanding  of  the 
chemical's  properties  including 
physical/chemical,  environmental  fate, 
environmental  toxicity,  and  mammalian 
toxicity  endpoints.  Alternatively,  for 
well-tested  chemicals,  companies  are 
encouraged  to  provide  the  information 
in  a  'no  test  "  test  plan  along  with 
robust  summaries  of  the  existing  data 
which  indicate  that  no  testing  is 
required.  In  addition,  as  part  of  EPA's 
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efforts  under  the  OECD  HPV  SIDS 
Program,  the  Agency  will  be  working 
with  other  OECD  member  countries  to 
identify-  chemicals  for  which  adequate 
data  mav  have  been  produced  in  the 
context  of  foreign  regulatory  or  testing 
regimes. 

C.  What  Information  is  Being  Collected 
on  HPV  Chemicals'' 

The  OECD  member  countries  reached 
consensus  in  1990  on  a  set  of  basic 
screening-level  tests  deemed  needed  for 
all  international  HPV  chemicals  This 
OECD  understanding  was  captured  in  a 
formal  1991  OECD  decision  (Ref.  10) 
with  which  the  United  States  concurred. 
This  decision  resulted  in  the  OECD  HPV 
SIDS  Program,  which  is  part  of  the 
OECD  overall  program  on  existing 
chemicals.  The  OECD  HPV  SIDS  review 
process  includes  mformation  on  the 
identitv  of  each  chemical,  its  uses, 
sources  and  extent  of  exposure;  physical 
and  chemical  properties;  environmental 
fate;  and  certain  limited  toxicity  data  for 
humans  and  the  environment,  the  SIDS 
data  set  is  not  intended  to  describe  a 
chemical  thoroughly,  but  rather  is 
intended  to  provide  enough  information 
to  support  an  initial  (or  screening  level) 
assessment  and  to  assign  a  priority  for 
further  work,  if  necessary.  To  date,  the 
OECD  has  initiated  or  completed  work 
on  over  350  HPV  chemicals.  The  OECD 
HPV  SIDS  Program  seeks  the 
development  of  test  data,  if  such  data 
are  not  already  available,  related  to  six 
health  and  environmental  effects 
endpoints  for  international  HPV 
chemicals  (see  Unit  II. B).  The  SIDS  test 
guidelines  are  regarded  as  the  minimum 
data  set  required  to  make  an  informed 
preliminary  judgment  about  the  hazards 
of  a  given  HPV  chemical. 

EPA  is  implementing  the  HPV 
Initiative  as  part  of  its  domestic 
industrial  chemical  screening  efforts,  in 
a  manner  that  is  consistent  with  OECD 
efforts.  The  information  to  be  gathered 
under  EPA's  HPV  Initiative  comes  from 
the  same  battery  of  tests  agreed  upon  by 
the  OECD  member  countries  as  being 
appropriate  for  screening  international 
HPV  chemicals  for  toxicity  and 
environmental  fate  (Ref.  3).  As 
conceived  by  the  OECD.  the  SIDS  data 
set  can  be  used  by  governments  and 
others  worldwide  to  conduct  an  initial 
assessment  of  the  hazards  and  risks 
posed  by  HPV  chemical  substances  and 
to  prioritize  chemicals  to  identify'  those 
which  are  in  need  of  additional,  more 
in-depth  testing  and  assessment,  as  well 
as  those  of  lesser  concern. 

In  addition  to  addressing  the  six  basic 
screening  endpoints,  basic  exposure 
information  including  general  and 
occupational  use  patterns,  and  sources 


and  levels  of  exposure,  can  be  submitted 
under  the  HPV  Initiative.  The  basic 
exposure  informati(m  could  be  similar 
to  that  gathered  as  part  of  the  OECD 
HPV  SIDS  Program.  EPA  encourages 
companies  to  provide  exposure 
information  to  help  place  the  hazard 
information  into  an  appropriate  context. 
Additional  guidance  may  be  made 
available  at  EPA's  ChemRTK  web  site  or 
through  other  means,  in  the  interim,  the 
voluntary  HPV  Challenge  Program 
sponsors  are  encouraged  to  consult 
Annex  5  of  the  SIDS  Manual  (Ref.  3) 
which  presents  the  exposure 
informatiim  recommendations 
developed  bv  the  Use  and  Exposure 
Information  Project  (UEIP)  in  the  United 
States. 

The  OECD  HPV  SIDS  Program 
includes  the  step  of  preparing  an  initial 
assessment  of  the  SIDS  data.  Although 
this  step  is  not  formally  included  as  an 
element  in  the  voluntary  HPV  Challenge 
Program  commitment.  EPA  encourages 
sponsors  to  prepare  an  initial 
assessment  using  the  OECD's  procedure 
for  preparing  a  SIDS  Initial  Assessment 
Report  (SIAR)  that  can  be  subsequently 
reviewed  through  the  OECD  HPV  SIDS 
Program.  The  International  Council  of 
Chemical  Associations'  (ICCA)  (Ref.  11) 
HPV  Initiative,  which  complements  the 
OECD's  HPV  SIDS  Program,  has 
committed  to  completing  the  full  SIDS 
battery  and  preparing  a  SIAR. 

D  What  Role  do  Existing  Data  Play 
Under  the  HPV  Initiative? 

The  HPV  Initiative  is  designed  to 
make  maximum  use  of  scientifically 
adequate  existing  test  data  and  to  avoid 
urmecessary,  duplicative  testing, 
thereby  avoiding  the  excessive  use  of 
animal  testing.  Opportunities  to 
comment  on  identified  data  gaps  or 
submit  any  available  adequate  data  are 
being  provided  during  the  voluntary 
HPV  Challenge  Program,  in  response  to 
this  document,  and  in  response  to  any 
future  proposed  TSCA  section  4  HPV 
SIDS  rulemaking.  EPA  will  also  post  the 
test  plans  submitted  under  the 
voluntary  Program  to  allow  for  a  120 
day  review  period  before  testing  begins. 
It  is  also  EPA's  intention  for  the 
comment  period  in  the  associated  TSCA 
section  4  HPV  SIDS  rulemaking  to  run 
for  120  days  to  allow  for  an  equivalent 
review  to  occur  before  the  rulemaking 
requirements  are  finalized.  If  at  any  time 
the  Agency  receives  adequate  existing 
data  that  fulfill  a  specific  data  gap.  EPA 
will  ensure  that  unnecessary  testing  is 
not  conducted. 

During  the  continued  development  of 
the  HPV  Initiative,  EPA  was  encouraged 
to  consider  the  relationship  between 
existing  data  submitted  under  the  HPV 


Initiative  and  reporting  requirements 
under  TSCA  section  8(e).  In  response  to 
these  concerns,  and  as  part  of  the 
Agency's  efforts  to  encourage  the  fullest 
use  of  existing  test  data.  EPA  intends  to 
consider  existing  data  submissions 
under  the  voluntary  HPV  Challenge 
Program  in  the  manner  described  in  an 
October  14,  1999.  letter  to  program 
participants  (herein  after  "the  October 
14.  1999.  letter")  (Ref,  8).  EPA's 
voluntary  HPV  Challenge  Program 
guidance  document  on  literature 
searches  deals  with  part  of  this  issue 
(Ref.  18).  EPA  believes  that  it  is  in  the 
economic  best  interest  of  companies  to 
identify  and  make  publicly  available  all 
relevant  existing  data  in  order  to  reduce 
possible  testing  costs.  To  the  extent  that 
data  exist  which  address  any  SIDS 
endpoints.  the  voluntary  HPV  Challenge 
Program  is  designed  to  ensure  that 
sponsors  identify  and  use  such  data  to 
fill  the  related  data  gap(s)  identified.  In 
addition,  EPA  plans  to  post  an 
announcement  on  its  ChemRTK  web 
site  for  incoming  test  plans.  Many  of 
these  test  plans  will  also  be  submitted 
electronically  by  sponsors  to  the  "US 
HPV  Chemical  Tracking  System"  (Ref. 
19). 

Studies  that  have  been  conducted  as 
specified  in  appropriate  OECD  test 
guidelines  (as  noted  in  the  SEDS  Manual 
(Ref.  3)  or  comparable  EPA  test 
guidelines  (such  as  the  OPPTS 
Harmonized  Guidelines  (http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm)).  and  appropriate  Good 
Laboratory  Practice  Standards  (GLPS) 
(e.g..  see  the  TSCA  GLPS  at  40  CFR  part 
792)  consistently  generate  data  adequate 
to  fulfill  the  HPV  Initiative  needs.  Data 
from  studies  that  did  not  follow  these 
procedures,  however,  may  not  be 
adequate. 

As  indicated  in  the  October  14, 1999, 
letter  to  the  voluntary  HPV  Challenge 
Program  participants,  in  analyzing  the 
adequacy  of  existing  data,  EPA 
encouraged  participants  to  conduct  a 
thoughtful  and  qualitative  analysis 
rather  than  using  a  rote  checklist 
approach.  If  EPA  judges  the  available 
data  to  be  adequate,  the  data  gap 
identified  in  the  HPV  Initiative  will  be 
considered  to  be  filled.  In  addition, 
participants  in  the  voluntary  HPV 
Challenge  Program  may  conclude  that 
certain  endpoints  need  not  be  tested  if, 
given  the  totality  of  what  is  known 
about  a  chemical,  including  human 
experience,  there  is  sufficient  existing 
data  that  is  consistent  with  the  Agency's 
guidance  on  determining  the  data 
adequacy.  EPA  has  developed  a 
guidance  document  on  determining  data 
adequacy  which  is  available  on  EPA's 
ChemRTK  web  site  (Ref.  12),  This 
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guidance  document  is  useful  in 
assessing  whether  a  study  design  used 
in  generating  existing  data  is  sufficient 
to  meet  the  needs  of  the  HPV  Initiative. 
For  example,  summary  information, 
such  as  that  taken  from  Material  Safety 
Data  Sheets  (MSDSs),  is  not  considered 
adequate  to  meet  the  needs  of  the  HPV 
Initiative.  Where  relevant  existing 
studies  are  identified,  companies  should 
provide  information  at  the  level  of  a 
"robust  summary"  for  each  study  (Ref. 
6). 

E.  How  are  Animal  Welfare  Issues  Being 
Considered  in  this  Initiative? 

EPA  recognizes  the  concerns  that 
have  been  expressed  about  test 
procedures  that  require  the  use  of 
animals,  EPA  is  making  every  effort  to 
ensure  that  as  the  HPV  Initiative  is 
implemented,  urmecessary  or 
duplicative  testing  is  avoided  and  the 
use  of  animals  is  minimized.  As  a 
general  matter,  EPA  does  not  require 
that  tests  on  animals  be  conducted  if  an 
alternative  scientifically  validated 
method  is  found  acceptable  and 
practically  available  for  use.  Where 
testing  must  be  conducted  to  develop 
adequate  data,  the  Agency  is  committed 
to  reducing  the  number  of  animals  used 
for  testing,  to  replacing  test  methods 
requiring  animals  with  alternative  test 
methods  when  acceptable  alternative 
methods  are  available,  and  to  refining 
existing  test  methods  to  optimize  animal 
use  when  there  is  no  substitute  for 
animal  testing.  EPA  believes  that  these 
reduction,  replacement,  and  refinement 
objectives  are  all  important  elements  in 
the  overall  consideration  of  alternative 
testing  methods. 

The  governmental  and  non- 
governmental scientific  community  is 
working  to  design,  validate,  and  employ 
new  methods  of  toxicity  testing  that  are 
more  accurate,  less  costly,  and  that 
reduce  the  need  to  use  live  animals. 
Over  the  years,  significant  research  has 
been  pursued  to  develop  and  validate 
non-animal  test  methods.  United  States 
scientists  in  academia,  government,  and 
industry  have  participated  in  both 
domestic  and  international  efforts  to 
develop  alternative,  non-animal  tests. 
As  part  of  the  enterprise,  the  National 
Institute  for  Enviroiunental  Health 
Science  (NIEHS)  established  a  Federal 
interagency  committee,  the  Interagency 
Coordinating  Committee  on  Validation 
of  Alternative  Methods  (ICCVAM),  to 
review  the  status  and  validation  of 
toxicological  test  methods  including 
those  that  are  performed  in  vitro.  EPA 
scientists  have  contributed  significantly 
to  this  body  of  knowledge  and  are 
continuing  to  play  a  vital  role  by 
developing  test  methods  for 


consideration.  Many  test  methods  have 
begun  the  process  of  validation  and 
several  have  completed  the  steps 
leading  to  government-wide  regulatory 
acceptance.  Within  the  SIDS  battery  of 
tests,  a  number  of  in  vitro  genotoxicity 
tests,  such  as  the  Ames  test  for  gene 
mutations  in  bacteria,  have  received 
uniform  acceptance  among  regulatory 
agencies. 

In  addition,  as  part  of  the  voluntary 
HPV  Challenge  Program,  EPA  asked 
participants  in  that  Program  to  observe 
certain  principles  laid  out  in  the 
October  14,  1999,  letter.  In  its  letter, 
EPA  also  indicated  that  it  is  the 
intention  of  the  Agency  that  the  HPV 
Initiative,  including  the  voluntary  HPV 
Challenge  Program  and  any  associated 
TSCA  section  4  HPV  SIDS  rulemaking, 
proceed  in  a  manner  consistent  with 
these  principles  and  concerns.  One  of 
the  principles  in  the  October  14,  1999, 
letter  to  participants  in  the  voluntary 
HPV  Challenge  Program,  is  that 
participants  shall  conduct  a  thoughtful, 
qualitative  analysis  of  existing  data 
before  testing  and  that  all  animal  testing 
on  individual  chemicals  (as  opposed  to 
testing  of  categories  of  chemicals)  under 
the  voluntary  HPV  Challenge  Program 
or  under  an  associated  rule(s)  be 
deferred  until  November  2001  and  that 
testing  of  chemicals  solely 
manufactured  as  closed  system 
intermediates  be  deferred  until  2003, 

Under  the  voluntary  HPV  Challenge 
Program  structure,  alternatives  to  help 
further  reduce  animal  testing  are 
available.  For  example,  under  the  OECD 
HPV  SIDS  Program,  some  instances 
have  been  identified  where,  using 
chemical  category  approaches,  less  than 
a  full  set  of  SIDS  data  for  every  chemical 
in  the  category  has  been  judged 
sufficient  for  screening  purposes.  In 
addition,  the  OECD  HPV  SIDS  Program 
allows  some  use  of  structure  activity 
relationships  (SAR)  analysis  for 
individual  chemicals.  These  strategies 
have  the  potential  to  reduce  the  time 
required  to  complete  the  program,  the 
number  of  tests  actually  conducted,  and 
the  number  of  test  animals  needed.  One 
of  the  principles  in  the  October  14. 
1999,  letter  is  that  participants  in  the 
voluntary  HPV  Challenge  Program  shall 
maximize  the  use  of  scientifically 
appropriate  categories  of  related 
chemicals  and  SAR.  Those  who  wish  to 
use  these  alternative  approaches  should 
seriously  consider  handling  the 
chemical  voluntarily,  by  submitting  a 
viable  commitment  as  described  in  Unit 
IV.C.  A  viable  commitment  involving 
these  alternate  approaches  can  still  be 
submitted  during  the  regulatory  phase 
of  the  HPV  Initiative,  but  submission  in 
the  earlier  phases  of  this  initiative  will 


best  avoid  uinnecessary  or  duplicative 
testing. 

F.  How  Will  Data  Collected  on  HPV 
Chemicals  be  Used? 

The  availability  of  hazard  information 
on  individual  chemicals  is  fundamental 
to  EPA's  ability  to  accomplish  its 
mission  of  environmental  protection — 
risk  assessment  based  on  sound  science, 
risk  management,  safeguarding 
children's  health,  transparency, 
expanding  the  public's  right-to-know, 
and  promoting  the  pollution  prevention 
ethic.  Activities  to  ensure  the 
availability  of  basic  hazard  information 
on  HPV  chemicals  are  an  integral  part 
of  meeting  these  objectives. 

The  approach  to  collection  of 
information  and  conducting  testing  for 
identified  needs  on  HPV  chemicals  is 
essentially  identical  in  scope  and 
applicability  to  the  OECD  HPV  SIDS 
Program  that  has  been  internationally 
agreed  upon  by  the  29  OECD  member 
countries  as  providing  the  minimum 
data  set  needed  to  screen  HPV 
chemicals  and  identify  priorities  for 
additional  testing  or  assessment.  While 
the  SIDS  data  set  does  not  fully  measure 
a  chemical's  toxicity,  it  does  provide  a 
consistent  minimum  set  of  information 
that  can  be  used  to  assess  the  relative 
hazards  and  risks  of  chemicals  and  to 
judge  if  additional  testing  or  assessment 
is  necessary  or  if  a  chemical  may  be 
considered  of  lesser  concern.  EPA  and 
others  will  use  the  data  obtained  from 
this  program  to  support  the 
development  of  preliminary  risk 
assessments  for  these  HPV  chemicals. 
Data  in  addition  to  those  provided 
through  the  SIDS  battery  of  tests  may  be 
needed  to  provide  sufficient 
understanding  to  adequately  assess  the 
hazards  and  risks  presented  by  some 
HPV  chemicals.  The  data  obtained  on 
HPV  chemicals  under  the  HPV  Initiative 
will  be  used  to  develop  initial  risk 
assessments  that  will  allow  EPA.  other 
Federal  agencies,  the  public,  industry, 
and  others  to  set  priorities  for  further 
data  collection/development  and  to 
identify  chemicals  of  lesser  concern. 
EPA  has  used  data  from  previous  data 
collection/development  activities  to 
support  a  variety  of  EPA  and  other 
Federal  agency  programs  and  actions 
including  the  development  of  water 
quality  criteria.  Toxics  Release 
Inventory  listings,  chemical  advisories, 
and  reduction  of  workplace  exposures. 

G.  Are  There  Other  Voluntary  Means  to 
Address  the  Data  Needs  for  HPV 
Chemicals? 

Yes,  These  approaches  include 
agreements  to  sponsor  a  HPV  chemical 
under  either  the  OECD  HPV  SIDS 
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Program,  including  sponsorship  by 
OECD  member  countries  beyond  the 
United  States,  or  the  international  HPV 
Initiative  that  is  being  organized  bv  the 
ICCA.  The  OECD  HPV  SIDS  Program 
has  already  been  described  in  Unit  II  B 
The  ICCA  consists  of  representatives  of 
chemical  industry  trade  associations 
from  the  Argentina.  Australia.  Brazil. 
Canada.  Europe.  lapan.  Mexico,  New 
Zealand,  and  United  States.  The  ICCA 
HPV  Initiative  calls  for  the  testing  and 
screening-level  assessment  of  1.000 
"high  priority"  chemicals  by  the  end  <if 
the  vear  2004.  Most  of  the  chemicals  on 
the  ICCA  working  list  (Ref.  11)  are  also 
HPV  chemicals.  The  ICCA  testing/ 
assessment  work  will  be  tied  directly  to 
that  under  the  OECD  HPV  SIDS 
Program. 

Sponsorship  under  either  the  OECD 
HPV  SIDS  Program  or  the  ICCA  HPV 
Initiative  also  includes  the  step  ot 
preparing  the  SIAR  that  provides  a 
screening  level  assessment  of  chemical 
hazards  and  includes  the  reporting  of 
limited  exposure  information  on  each 
HPV  chemical.  VV^iile  the  submission  of 
exposure  information  and  the 
preparation  of  the  SIAR  are  not  required 
elements  under  the  voluntary  HPV 
Challenge  Program.  EPA  encourages 
industry  sponsors  to  include  these 
elements  in  their  submissions  under  the 
voluntary  HPV  Challenge  Program. 

Anv  HPV  chemicals  that  are  handled 
under  the  OECD  HPV  SIDS  Program  or 
the  ICCA  HPV  Initiative  are  considered 
by  EPA  to  be  "sponsored"  and  are  not 
intended  to  be  addressed  in  either  the 
voluntary  HPV  Challenge  Program  or  in 
anv  associated  TSCA  section  4  HPV 
SIDS  rulemaking  unless  the 
international  commitments  are  not  met. 

IV.  Voluntary  HPV  Challenge  Program 

A  What  is  the  Voluntary  HPV  Challenge 
Program ' 

As  d  part  of  the  Chemical  Right-to- 
Know  initiative  that  was  announced  in 
April.  1998.  EPA.  in  partnership  with 
industry  and  environmental  groups, 
announced  a  voluntary  chemical  data 
collection  effort  called  the  HPV 
Challenge  Program.  This  program 
challenges  industry  to  make  publicly 
available  a  complete  set  of  baseline 
hecilth  and  environmental  effects  data 
(i.e..  the  SIDS  data  set)  on  HPV 
chemicals.  Under  the  voluntary  HPV 
Challenge  Program,  data  are  to  be 
collected  for  each  chemical  on  EPA's 
list  of  1990  US.  HPV  chemicals.  For  the 
voluntary  HPV  Challenge  Program, 
production  volumes  were  derived  from 
reporting  under  the  1990  lUR  (Ref.  2). 
Testing  will  be  necessary  only  when 


data  do  not  exist  or  when  existing  data 
are  not  adequate. 

The  voluntary  HPV  Challenge 
Program  will  generally  be  carried  out  in 
a  manner  consistent  with  the  OECD 
HPV  SIDS  Program  to  ensure  that  the 
data  and  information  generated  can  be 
contributed  to  the  international  effort 
and.  conversely,  that  international  SIDS 
testing  and  assessments  can  be  used  to 
fulfill  the  data  gaps  identified  as  part  of 
the  HPV  Initiative.  (See  also  Refs.  1  and 
3).  Robust  summaries  of  all  of  the  data 
collected  through  the  voluntary  HPV 
Challenge  Program  will  be  made 
available  by  EPA  to  the  public  via  the 
Internet  in  a  tiraelv  manner,  fulfilling 
the  Agencys  commitment  to  the 
public's  right-to-know  about  chemical 
hazard  information.  The  collected  data 
will  also  be  used  to  support  efforts  by 
EPA  and  others  to  evaluate  and 
prioritize  potential  HPV  chemical  risks. 

On  October  9.  1998.  the  voluntary 
HPV  Challenge  Program  was  announced 
as  a  major  new  effort  to  close  a  gap  in 
the  publics  right-to-know  about 
possible  risks  related  to  HPV  chemicals, 
prompting  companies  to  make  more 
informed  and  sensible  decisions  about 
chemical  use.  In  this  announcement. 
EPA  was  joined  by  the  American 
Petroleum  Institute  (API).  ACC.  and 
Environmental  Defense.  The  following 
three  elements  comprise  the  voluntary 
HPV  Challenge  Program: 

1.  Fixed  timetable  and  fixed  list  of 
chemicals.  Information  gathering  for  the 
chemicals  in  the  voluntary  HPV 
(Challenge  Program  will  begin  in  2000. 
with  voluntary  participants  indicating 
commitments  to  provide  the  needed 
data  for  specific  HPV  chemicals.  After 
relevant  existing  data  have  been 
identified,  and  EPA  has  judged  their 
adequacy,  participants  will  analyze  the 
status  of  existing  data  fulfilling  the  SIDS 
data  set  and  prepare  a  test  plan  which 
identifies  needed  testing  based  on  this 
analysis.  The  test  plans  that  are 
submitted  by  the  voluntary  participants 
will  be  posted  for  120  days  before  any 
testing  is  initiated,  providing  an 
opportunity  for  interested  parties  to 
review  and  provide  comments  on  the 
test  plans,  including  technical 
comments  regarding  alterations  to  the 
proposed  test  plans.  EPA  will  also 
review  the  test  plans  during  the  120  day 
period,  and  will  judge  the  adequacy  of 
any  existing  data  submitted  with  the  test 
plan.  In  addition,  as  indicated  in  the 
October  14.  1999.  letter,  because 
validated  non-animal  tests  for  some 
SIDS  endpoints  may  be  available  soon, 
participants  in  the  voluntary  HPV 
Challenge  Program  shall  mjike  the 
following  revisions  to  the  sequence  of 
testing: 


i.  Testing  of  closed  system 
intermediates  (as  described  in  Unit 
III.B.2.).  which  present  less  risk  of 
exposure,  shall  be  deferred  until  2003: 
and 

ii.  Individual  chemicals  (i.e..  those 
HPV  chemicals  not  proposed  for  testing 
in  a  category)  that  require  further  testing 
on  animals  shall  be  deferred  until 
November  2001. 

The  Agency  also  stated  in  the  October 
14.  1999.  letter  that  these  revisions 
should  not  be  construed  to  suggest  that 
delay  or  deferral  is  appropriate  with 
respect  to  testing  of  scientifically 
appropriate  categories  of  related 
chemicals. 

If  adequate  existing  data  are 
submitted  to  EPA  during  the  120  day 
test  plan  review  period  under  the 
voluntary  HPV  Challenge  Program,  or  at 
any  other  time  before  testing  has  begun, 
such  that  EPA  can  determine  that 
certain  endpoints  need  not  be  tested. 
EPA  will  consider  the  specific  data  gap 
to  be  filled.  As  indicated  previously,  the 
Agency  strongly  encourages  participants 
and  any  other  interested  parties  to 
maximize  the  use  of  existing  and 
scientifically  adequate  data  by 
submitting  such  data  in  the  early  stages 
of  the  voluntary  HPV  Challenge  Program 
so  that  the  Program  does  not  lead  to  the 
unnecessary  use  of  animals  in  tests,  and 
in  order  to  minimize  testing  costs. 

2.  Continuous  public  access  to 
program  status  and  results.  The  public 
will  be  able  to  follow  the  status  and 
progress  of  the  chemicals  in  the 
voluntary  HPV  Challenge  Program  over 
time.  This  will  be  done  by  making 
information  publicly  available  on  the 
Internet.  EPA  and  other  parties  have 
committed  to  help  the  public  stay 
informed  about  progress  in  the 
voluntary  HPV  Challenge  Program,  with 
an  emphasis  on  the  status  of  data 
collection  and  testing  efforts.  EPA  will 
have  responsibility  for  making  the  data 
available  in  ways  which  are  useful  to 
diverse  stakeholders. 

3.  International  sharing  of  testing 
responsibility.  A  significant  increase  in 
the  pace  of  information  gathering  and 
testing  by  chemical  manufacturers  in 
other  countries  is  needed.  To  encourage 
this.  EPA  and  other  pauties  agreed  to 
work  with  other  nations  and 
international  groups  to  assure 
commensurate  increases  in  the  rate  of 
these  efforts  on  HPV  chemicals. 

B.  What  are  the  Goals  and  Principles  for 
the  Voluntary  HPV  Challenge  Program? 

1.  HPV  Challenge  Program  goals.  The 
original  goals  established  for  the 
voluntary  HPV  Challenge  Program  are  as 
follows: 
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i.  Ensure  full  public  availability  of 
screening  level  data  on  HPV  chemicals. 

ii.  Determine  the  adequacy  of  existing 
published  and  unpublished  data  to 
maximize  its' use  for  HPV  chemicals  in 
order  to  avoid  repeat  testing. 

iii.  Conduct  needed  testing  to  ensure 
the  availability  of  screening  level  data 
on  HPV  chemicals. 

EPA  intends  to  make  available  to  the 
public  all  the  summarized  data  obtained 
on  HPV  chemicals.  In  addition,  any 
subsequent  information  that  EPA 
receives  on  HPV  chemicals  would  be 
shared  with  the  public,  other  Federal 
agencies,  and  any  other  interested 
parties. 

The  voluntary  HPV  Challenge 
Program  is  designed  to  make  maximum 
use  of  scientifically  adequate  existing 
test  data  and  to  avoid  urmecessary, 
duplicative  testing,  thereby  avoiding  the 
excessive  use  of  animal  testing.  EPA 
encourages  industry  in  general  and 
other  interested  parties  to  identify  and 
provide  any  additional  adequate 
existing  data  about  these  HPV  chemicals 
that  are  relevant  to  the  hazard 
characterization.  If  at  any  time,  the 
Agency  receives  adequate  existing  data 
that  fulfill  a  specific  data  gap,  EPA  will 
ensure  that  unnecessary  testing  is  not 
conducted. 

The  Agency  will  provide  additional 
opportunities  in  the  voluntary  HPV 
Challenge  Program  to  minimize  the 
participant's  burden  where  there  is  a 
need  to  develop  new  test  data.  These 
opportunities  will  include: 

•  Providing  guidance  for  the  use  of 
SAR. 

•  Encouraging  the  maximum  use  of 
category  approaches  to  handle  groups  of 
HPV  chemiceils  with  similar  structures 
or  functionalities. 

•  Identifying  those  HPV  chemicals 
that  do  not  need  further  screening  level 
testing  because  additional  testing  will 
not  enhance  understanding  of  the 
potential  health  or  environmental 
hazards/risks. 

•  Allowing  reduced  data  sets  for 
closed  system  intermediates. 

•  Allowing  parties  to  identify  and 
substantiate  that  certain  chemicals  are 
"no  longer  HPV." 

Guidance  documents  have  been 
developed  for: 

•  The  Use  of  Structure  Activity 
Relationships  (SAR)  in  the  High 
Production  Volume  Chemicals 
Challenge  Program  (Ref  13). 

•  Development  of  Chemical  Categories 
in  the  HPV  Challenge  Program  (Ref  14). 

•  Determining  the  Adequacy  of 
Existing  Data  [Ref .  12). 

•  Guidance  for  Testing  Closed  System 
Intermediates  for  the  HPV  Challenge 
Program  (Ref  7). 


•  Procedures  for  Removing  Chemicals 
that  are  No  Longer  HPV  and  are  not 
Likelv  to  Become  HPV  Again  from  the 
HPVUst  (Ref  9). 

2.  HPV  Challenge  Program  principles. 
EPA  supplemented  these  goals  in  the 
October  14,  1999,  letter  to  the 
companies  participating  in  the 
voluntary  HPV  Challenge  Program  (Ref 
11),  by  asking  the  participants  to 
observe  several  principles  as  they 
proceed  with  the  progrjmi.  These 
principles,  which  were  developed  after 
consultation  with  the  organizations 
involved  in  developing  the  framework 
for  the  program,  are  intended  to  address 
concerns  raised  by  certain  animal 
advocacy  organizations  who  wish  to 
ensure  that  the  HPV  Initiative  not  lead 
to  the  excessive  use  of  animals  in  tests 
and  that  attention  is  paid  to  existing 
information  and  alternative  testing 
methods  that  do  not  require  animals  as 
test  subjects.  A  copy  of  the  October  14. 
1999,  letter  is  available  on  the 
ChemRTK  web  site  (Ref  8)  and  the 
public  version  of  the  official  record  for 
this  document.  As  indicated  in  the 
letter,  animal  experiments  should  not  be 
performed  if  another  validated 
method — not  involving  the  use  of 
animals — is  reasonably  and  practically 
available  for  use. 

The  October  14.  1999,  letter  to 
participants  in  the  voluntary  HPV 
Challenge  Program,  indicates  that 
participants  shall  maximize  the  use  of 
existing  and  scientifically  adequate  data 
to  minimize  further  testing.  EPA  also 
stated  that  participants,  in  analyzing  the 
adequacy  of  existing  data,  shall  conduct 
a  thoughtful  and  qualitative  analysis 
rather  than  use  a  rote  checklist 
approach.  The  letter  also  indicated  that 
participants  may  conclude  that  there  are 
sufficient  data,  given  the  totality  of  what 
is  known  about  a  chemical,  including 
human  experience,  that  certain 
endpoints  need  not  be  tested,  and  that 
participants  shall  maximize  the  use  of 
SAR  analysis  and  scientifically 
appropriate  category  approaches  where 
feasible  to  address  the  data  needs  under 
the  voluntary  HPV  Challenge  Program. 
The  letter  further  suggests  that 
participants  reviewing  the  adequacy  of 
exis^g  data  for  GRAS  chemicals 
should  specifically  consider  whether 
the  information  available  makes  it 
unnecessary  to  proceed  with  further 
testing  involving  animals. 

As  discussed  in  Unit  IV. H..  the  letter 
states  that  participants  in  the  voluntary 
HPV  Challenge  Program  shall  not 
conduct  any  terrestrial  toxicity  testing. 
and  should  generally  not  develop  any 
new  dermal  toxicity  data.  In  the  letter 
and  as  discussed  in  Unit  IV.F.5..  EPA 
also  encourages  participants  to  use  in 


vitro  genetic  toxicity  testing  to  generate 
any  needed  genetic  toxicity  screening 
data,  unless  known  chemical  properties 
preclude  its  use. 

In  addition,  as  indicated  in  Unit 
IV.A..  the  letter  states  that  individual 
chemicals  (i.e.,  those  HPV  chemicals  not 
proposed  for  testing  in  a  category)  that 
require  further  testing  on  animals  shall 
be  deferred  until  November  2001.  The 
October  14,  1999,  letter  also  indicates 
that  testing  of  chemicals  which  are 
determined  to  meet  the  requirements  of 
closed  system  intermediates  shall  be 
deferred  until  2003.  and  that 
participants  shall  not  develop  sub- 
chronic  or  reproductive  toxicity  data  for 
the  HPV  chemicals  that  are  solely  closed 
system  intermediates,  as  defined  bv 
OECD/SIDS  Guidelines. 

As  indicated  in  Unit  IV.A..  and 
discussed  in  more  detail  in  Unit  IV.C.2., 
the  letter  indicates  that  participating 
companies  shall  allow  120  days 
between  the  posting  of  test  plans  and 
the  implementation  of  any  testing  plans. 

C.  What  Does  Participation  in  the 
Voluntary'  HPV  Challenge  Program 
Specifically  Involve? 

The  voluntary  HPV  Challenge 
Program  contained  two  phases  during 
which  sponsors  made  commitments. 
The  first  phase  ended  on  March  15. 
1999.  and  the  second  commitment 
phase  ended  on  December  1.  1999.  EPA 
is  not  currently  planning  to  include  in 
a  TSCA  section  4  HPV  SIDS  rulemaking 
any  chemicals  which  were  sponsored 
during  these  first  two  phases.  EPA. 
however,  intends  to  issue  proposed 
TSCA  section  4  HPV  SIDS  rulemaking 
to  address  unmet  data  needs  for  a 
portion  of  those  chemicals  which  were 
not  sponsored  during  these  phases. 
Although  the  commitment  phase  of  the 
voluntary  HPV  Challenge  Program  has 
ended.  EPA  can  accept  viable 
commitments  to  sponsor  additional 
chemicals,  even  though  the  chemical 
may  have  been  included  in  a  proposed 
rule.  Such  commitments  must  be 
consistent  with  the  "viable 
commitment"  guidance  available  on  the 
EPA's  ChemRTK  web  site  (Ref  15).  EPA 
does  not  intend  to  include  a  chemical 
covered  bv  a  viable  commitment  in  a 
final  TSCA  section  4  HPV  SIDS 
rulemaking,  if  during  the  regulatory 
phase  of  the  Program,  the  sponsor,  in 
addition  to  agreeing  to  meeting  all  of  the 
commitments  that  would  have  been 
necessary  under  the  voluntary  phase  of 
the  Program,  provides  the  following 
additional  information: 

•  Evidence  that  work  is  underway  and 
proceeding  in  a  timely  manner. 
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•  Data  required  to  complete  the  SIDS 
batter\'  are  developed  within  the  time 
frame  set  bv  EPA  in  the  proposed  rule. 

•  Robust  summaries  and  rull  copies  of 
all  study  reports  from  new  studies  and 
e.xisting  data  are  submitted  to  EPA  in  a 
timelv  manner 

Viable  commitments  can  include 
categories  and  SAR  consistent  with  the 
available  guidance  (Refs.  13  and  14).  If 
a  viable  commitment  is  made  and 
fulfilled,  and  the  information  is  deemed 
adequate.  EPA  would  not  include  that 
chemical  in  a  multi-chemical  HP\' 
TSCA  rulemalcing  for  SIDS  testing. 

The  following  are  expected  to  be 
provided  bv  those  wishing  to  participate 
as  viable  commitment  sponsors  in  the 
voluntarv-  HPV  Challenge  Program: 

1.  A  simple  commttment  letter.  The 
letter  lists  those  HPV  chemicals, 
including  those  included  in  categories, 
for  which  SIDS  data  will  be  supplied  by 
the  company(s).  The  letter  identifies 
chemicals  by  CAS  numbers  and 
chemical  names,  proposes  a  "stcirt  year"' 
for  evaluation  of  each  chemical,  and 
identifies  a  technical  contact  (including 
name  and  phone  number)  with  whom 
EPA  can  consult.  Full  commitments 
under  the  voluntarv-  HPV  Challenge 
Program  must  specifv'  the  names  and 
CAS  numbers  of  the  chemicals  to  be 
sponsored,  the  year  test  plans  will  be 
submitted,  and  the  name  and  other 
contact  data  for  the  technical  person 
within  the  company  who  should  be 
reached  for  more  information. 
Commitment  letters  under  the  voluntary 
HPV  Challenge  Program  were  due  to  the 
Agency  by  December  1.  1999.  EPA  has 
posted  the  voluntan,-  HPV  Challenge 
Program  commitment  letters  on  its 
ChemRTK  web  site  (http:// 
www.epa.gov/chemrtk/smrestbl.htm). 
EPA  anticipates  that  many  companies 
will  also  submit  their  commitments 
electronically  to  a  third-party  Internet 
database,  the  "US  HPV  Chemical 
Tracking  System"  (Ref.  19),  the  initial 
development  of  which  was  supported 
by  the  ACC.  For  more  information  on 
making  commitments  to  the  voluntary' 
HPV  Challenge  Program,  consult  the 
EPA  web  site  (Ref.  15). 

2.  Test  plans.  Test  plans  submitted 
electronically  at  a  pace  that  is  specified 
in  the  commitment  letter.  The  test  plans 
and  accompanying  robust  summaries 
will  be  submitted  in  the  year  indicated, 
will  identify  existing  adequate  test  data 
on  the  SIDS  endpoints,  and  will  propose 
the  tests  deemed  necessary  to  complete 
the  SIDS  testing  requirements  For  those 
chemicals  for  which  the  sponsor 
determines  that  existing  test  data  are 
inadequate,  needed  tests  included  in  the 
test  plan  will  be  conducted  in 
accordance  with  OECD  guidelines  The 


Agency  anticipates  that  test  plans  will 
be  submitted  electronically  to  the  "US 
HPV  Chemical  Tracking  System"  (Ref. 
191,  To  ensure  adequate  public  notice 
about  the  propfised  test  plan,  a  principle 
in  the  October  14,  1999.  letter  is  that 
sponsors  shall  allow  120  days  between 
the  posting  of  a  test  plan  and  the 
implementation  of  any  testing  plans. 
EPA  will  post  specific  reference  as  to 
the  public  availability  of  the  submitted 
test  plan  and  robust  summary 
information  on  the  ChemRTK  web  site. 

3.  A   "Robust  Summary.  "  A  "robust 
summary"  prepared  in  a  standardized 
electronic  format  for  each  existing  and 
new  studv.  These  summaries  will  be 
submitted  to  EPA  and  will  be  posted  on 
the  Agency's  ChemRTK  web  site  to 
ensure  public  access  to  detailed 
synopses  of  the  studies  for  the  SIDS 
endpoints.  Guidance  on  the  content/ 
format  of  a  "robust  "  summary  can  be 
found  on  the  ChemRTK  web  site  (Ref. 
6). 

D  How  Will  the  Test  Data  Collected 
Under  the  Voluntary-  HPV  Challenge 
Program  be  Managed? 

Most  information  associated  with  the 
voluntary  HPV  Challenge  Program  will 
be  submitted  electronically  in  order  to 
better  allow  both  efficient  analysis  of 
the  data  by  EPA  and  real-time  public 
access  to  the  collected  data.  Many 
submissions  will  be  made  electronically 
via  the  Internet.  EPA  intends  to  post  the 
information  on  the  Internet  immediately 
following  a  simple  quality  control  check 
to  ensure  the  information  is  complete 
and  in  a  form  that  can  be  uploaded  on 
the  web.  and  will  note  that  it  has  not 
been  critically  reviewed  for  adequacy  by 
EPA.  The  web  posting  will  be  updated 
following  the  Agency's  review  of  the 
information.  EPA  vill  provide  the 
public  with  more  complete  and  detailed 
information  via  its  web  site  (http:// 
www.epa.gov/chemrtk/elecsubm.htm) 
about  EPA's  approach  to  data 
management  as  the  voluntary  HPV 
Challenge  Program  progresses. 

E.  How  Many  HPV  Chemicals  Have 
Been  Sponsored  Thus  Far  Under  the 
Voluntary  HPV  Challenge  Program? 

As  of  November  9,  2000.  EPA  has 
received  full  or  provisional 
commitments  from  469  companies, 
individually  or  as  part  of  187  consortia 
(see  Unit  UI.G.)  to  sponsor  2.155 
chemicals  under  the  voluntary'  HPV 
Challenge  Program.  A  provisional 
commitment  is  one  that  is  lacking  one 
or  more  of  the  specific  elements  (e.g.. 
name  and  phone  number  of  a  technical 
contact)  required  for  a  commitment  to 
be  considered  a  'fuH"'  commitment  to 
sponsor  a  chemical  under  the  voluntary 


HPV  Challenge  Program.  EPA 
anticipates  that  most,  if  not  all,  of  the 
provisional  commitments  received  thus 
far  will  be  upgraded  to  full 
commitments  upon  the  Agency"s  receipt 
of  the  needed  additional  information. 
Continually  updated  information 
regarding  the  chemicals  being 
sponsored  under  the  voluntary  HPV 
Challenge  Program  and  the  names  of 
company  sponsors  and  consortia  can  be 
found  on  EPA's  ChemRTK  web  site 
(http://www, epa.gov/chemrtk/ 
sumresp.htm),  and  on  the  "US  HPV 
Chemical  Tracking  System'"  (Ref.  19). 

F.  What  Specific  Testing  Endpoints  are 
Called  for  in  the  Voluntary  HPV 
Challenge  Program? 

Definitive  test  guidance  can  be  found 
in  the  third  edition  of  the  Screening 
Information  Data  Set  Manual  of  the 
OECD  Programme  on  the  Co-operative 
Investigation  of  High  Production 
Volume  Chemicals,  published  in  July 
1997  (Ref.  3).  The  SIDS  basic  screening- 
level  endpoints  are  listed  in  section  2.2 
of  the  SIDS  Manual  (Ref.  3).  Because 
terrestrial  toxicity  testing  will  normally 
be  considered  to  belong  to  the  OECD 
post-SIDS  tier,  terrestrial  toxicity  testing 
(including  avian  toxicity)  is  not 
included  in  the  voluntary  HPV 
Challenge  Program.  The  actual  OECD 
test  guideline  for  each  of  the  SIDS  tests 
can  be  found  at  http://www.oecd.org/ 
ehs/guide/index.htm.  The  EPA- 
recommended  screening  level  tests 
(with  their  OECD  test  guideline 
numbers)  under  the  voluntary  HPV 
Challenge  Program  are  as  follows: 

1.  Physical/chemical  property  tests: 

•  Melting  Point  (OECD  102). ' 

•  Boiling  Point  (OECD  103). 

•  Vapor  Pressure  (OECD  104). 

•  n-Octanol/Water  Partition 
Coefficient  Method  (OECD  107  or  OECD 
117). 

•  Water  Solubility  (OECD  105  and 
OECD  112.  if  applicable). 

2.  Environmental  fate  tests: 

•  Photodegradation  (determined  via 
estimation,  see  guidance  document  on 
data  adequacy  at  EPA's  ChemRTK  web 
site  (Ref.  12). 

•  Hydrolysis-Stability  in  Water  (OECD 
111).' 

•  Transport/Distribution  (determined 
via  modeling,  see  guidance  document 
on  data  adequacy  at  EPA's  ChemRTK 
web  site  (Ref.  12). 

•  Biodegradation  (OECD  301  or  OECD 
302). 

3.  EcotoxJcity  tests: 

•  Acute  Toxicity  to  Fish  (OECD  203). 

•  Acute  Toxicity  to  Daphnia  (OECD 
202). 

•  Toxicity  to  Plants  (Algae)  (OECD 
201) 
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•  Chronic  Toxicity  to  Daphnia,  when 
appropriate  (OECD  211). 

4.  Mammalian  toxicity — acute: 

•  Acute  Oral  Toxicity  Test  (rat)(OECD 
425). 

•  Acute  Inhalation  Toxicity  Test 
(OECD  403). 

For  the  "Mammalian  Toxicity — 
Acute"  endpoint,  certain  "Special 
Conditions"  in  the  form  of  a  chemical 
substance's  physical/chemical 
properties  or  physical  state  should  be 
considered  in  determining  the 
appropriate  test  method  that  would  be 
used  from  among  those  included  for  this 
endpoint.  The  OECD  HPV  SIDS  Program 
recognizes  that  for  most  chemical 
substances,  the  oral  route  of 
administration  will  suffice  for  this 
endpoint.  Under  the  voluntary  HPV 
Challenge  Program,  for  test  substances 
that  are  gases  at  room  temperature 
(25°C),  the  acute  mammalian  toxicity 
study  should  be  conducted  using 
inhalation  as  the  exposure  method.  In 
the  case  of  a  potentially  explosive  test 
substance,  care  should  be  taken  to  avoid 
the  generation  of  explosive 
concentrations.  For  all  other  chemicals 
(i.e.,  those  that  are  either  liquids  or 
solids  at  room  temperature),  acute 
toxicity  testing  should  be  conducted  via 
oral  administration.  Dermal  toxicity 
testing  is  not  included  in  the  voluntary 
HPV  Challenge  Program. 

5.  Mammalian  toxicity — genotoxicity. 
i.  Gene  mutations. 

•  Bacterial  Reverse  Mutation  Test: 
(OECD  471)  [or  use  the  In  Vitro 
Mammalian  Cell  Mutation  Test  (OECD 
476)]. 

ii.  Chromosomal  damage. 

•  In  Vitro  Mammalian  Chromosomal 
Aberration  Test  (OECD  473)  (or  use 
either  the  In  Vivo  Mammalian  Bone 
Marrow  Chromosomal  Aberration  Test 
(rodents:  mouse  (preferred  species),  rat, 
or  Chinese  hamster)  (OECD  475),  or  the 
In  Vivo  Manmialian  Erythrocyte 
Micronucleus  Test  (sampled  in  bone 
marrow)  (rodents:  mouse  (preferred 
species),  rat,  or  Chinese  hamster)  (OECD 
474)]. 

Persons  who  conduct  testing  for 
chromosomal  damage  are  encouraged  to 
use  in  vitro  genetic  toxicity  testing 
(Mammalian  Chromosomal  Aberration 
Test)  to  generate  needed  genetic  toxicity 
screening  data,  unless  known  chemical 
properties  preclude  its  use.  These  could 
include,  for  example,  physical 
properties  or  chemical  class 
characteristics.  With  regard  to  such 
cases,  test  sponsors  are  asked  to  submit 
to  EPA  the  rationale  for  conducting  one 
of  these  alternative  tests  (OECD  474  or 
OECD  475)  as  part  of  the  test  plan.  A 
primary  focus  of  the  voluntary  HPV 
Challenge  Program  is  to  implement  this 


program  in  a  manner  consistent  with  the 
OECD  HPV  SIDS  Program  and  as  part  of 
a  larger  international  activity  with 
global  involvement.  This  approach 
provides  the  same  degree  of  flexibility 
as  that  which  currently  exists  under  the 
OECD  HPV  SIDS  Program  (Ref.  2). 

6.  Mammalian  toxicity — repeated 
dose/reproductive/developmental: 

•  Combined  Repeated  Dose  Toxicity 
Study  with  the  Reproduction/ 
Developmental  Toxicity  Screening  Test 
(OECD  422)  [or  use  these  two  tests: 
Reproduction/Developmental  Toxicity 
Screening  Test  (OECD  421)  and 
Repeated  Dose  28-Day  Oral  Toxicity 
Screen  (OECD  407)]. 

For  "Mammalian  Toxicity — Repeated 
Dose/Reproductive/Developmental . ' " 
EPA  recommends  the  use  of  the 
Combined  Repeated  Dose  Toxicity 
Study  with  the  Reproduction/ 
Developmental  Toxicity  Screening  Test 
(OECD  422).  EPA  recognizes,  however, 
that  there  may  be  reasons  to  test  a 
particular  chemical  using  both  the 
Reproduction/Developmental  Toxicity 
Screening  Test  (OECD  421)  test 
guideline  and  the  Repeated  Dose  28-Day 
Oral  Toxicity  Screen  (OECD  407)  test 
guideline  instead  of  the  OECD  422  test 
guideline.  With  regard  to  such  cases, 
test  sponsors  are  asked  to  submit  to  EPA 
the  rationale  for  conducting  these 
alternative  tests  as  part  of  the  test  plan. 

Certain  of  the  chemicals  for  which 
Mammalian  Toxicity — Repeated  Dose/ 
Reproductive/Developmental  data  are 
needed  may  be  used  solely  as  "closed 
system  intermediates,"  as  described  in 
the  EPA  guidance  document  developed 
for  the  volimtary  HPV  Challenge 
Program  (Ref.  7).  As  described  in  this 
guidance  document,  such  chemicals 
may  be  eligible  for  a  reduced  testing 
battery  which  substitutes  a 
developmental  toxicity  study  for  the 
SIDS  requirement  to  address  repeated 
dose,  reproductive,  and  developmental 
toxicity.  At  the  present  time,  EPA  does 
not  have  "sufficient  information  to  know 
with  any  degree  of  certainty  which  if 
any  of  the  chemicals  that  are  included 
in  the  voluntary  HPV  Challenge 
Program  are  solely  closed  system 
intermediates  as  defined  by  the  OECD/ 
SIDS  guidelines.  Persons  who  believe 
that  a  chemical  fully  satisfies  the  terms 
outlined  in  the  guidance  document  are 
encouraged  to  submit  appropriate 
information  which  substantiates  this 
belief.  If.  based  on  submitted 
information  and  other  information 
available  to  EPA.  the  Agency  believes 
that  a  chemical  substance  is  considered 
likely  to  meet  the  requirements  for  use 
solely  as  a  closed  system  intermediate. 
EPA  will  handle  that  chemical 
substance  in  accordance  with  the 


existing  OECD  procedures.  A  principle 
in  the  October  14.  1999,  letter  to 
participants  in  the  voluntary-  HPV 
Chcdlenge  Program  is  that  participants 
shall  not  develop  sub-chronic  or 
reproductive  toxicity  data  for  the  HPV 
chemicals  that  are  solely  closed  system 
intermediates  as  defined  by  the  OECD/ 
SIDS  guidelines.  Actual  initiation  of 
testing  for  chemicals  that  are  solely 
closed  system  intermediates  would  be 
deferred  until  2003,  if  adequate  existing 
data  are  not  otherwise  available. 

G.  Are  Acute  Aquatic  Toxicity  Studies 
Always  Needed  Under  the  Voluntary 
HPV  Challenge  Program? 

No,  acute  aquatic  toxicity  studies  are 
not  always  needed  under  the  voluntary 
HPV  Challenge  Program.  For 
"Ecotoxicity  Tests,"  the  OECD  HPV 
SIDS  Program  recognizes  that,  for 
certain  HPV  chemicals,  acute  toxicity 
studies  are  of  limited  value  in  assessing 
the  substances'  aquatic  toxicity.  This 
issue  arises  when  considering  chemicals 
with  higher  n-octanol/water  partition 
coefficients  (log  K,^  or  log  P)  values.  In 
such  cases,  toxicity  is  less  likely  to  be 
observed  over  the  duration  of  acute 
toxicity  studies  because  of  the  reduced 
uptake  and  the  extended  amount  of  tire 
required  for  such  substances  to  reach 
toxic  concentrations  in  the  test 
organism.  For  such  situations,  the  OECD 
HPV  SIDS  Program  recommends  use  of 
chronic  toxicity  testing  in  Daphnia 
(OECD  211)  in  place  of  acute  toxicity 
testing  in  fish  (OECD  203)  and  Daphnia 
(OECD  202).  For  the  purposes  of  the 
voluntary  HPV  Challenge  Program.  EPA 
recommends  that  the  need  for  longer 
term  tests  be  judged  based  on  log  K,.^. 
and  other  factors.  In  general.  EPA 
believes  that  for  chemicals  determined 
to  have  a  log  K<,v,  equal  to  or  greater  than 
4.2  (which  corresponds  to  a  fish 
bioconcentration  factor  (BCF)  of 
approximately  1,000),  the  following 
tests  should  be  conducted:  Chronic 
Toxicity  to  Daphnia  study  (in  place  of 
the  acute  toxicity  tests  in  fish  and 
Daphnia)  and  Toxicity  to  Plants  (Algae; 
OECD  201).  For  chemicals  determined 
to  have  a  log  K,^  less  than  4.2.  EPA 
believes  that  Acute  Toxicity  to  Fish, 
Acute  Toxicity  to  Daphnia  and  Toxicity 
to  Plants  (Algae)  testing  should  be 
conducted.  EPA  recognizes  that  in  some 
circumstances,  however,  acute  aquatic 
toxicity  testing  may  be  relevant  for 
certain  chemical  substances  having  high 
log  K,,^,  values.  For  example,  chemical 
substances  that  are  dispersible  in  water 
(e.g.,  surfactants,  detergents,  aliphatic 
amines,  and  cationic  dyes)  may  have 
high  log  Kow  values  and  yet  may  still 
be  acutely  toxic  to  aquatic  organisms. 
Sponsors  under  the  voluntary  HPV 
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Challenge  Program  are  encouraged  to 
consider  these  factors  in  developing  test 
plans  Thus,  a  sponsor  who  believes  that 
acute  aquatic  testing  is  appropriate  for 
an  HPV  chemical  with  a  high  log  K..^. 
should  provide  in  its  submitted  test 
plan  the  rationale  for  conducting  such 
testing.  Public  comments  on  test  plans 
relating  to  this  issue  will  be  considered 
on  a  chemical  by  chemical  basis. 
The  OECD  HPV  SIDS  Program 
includes  testing  on  terrestrial  organisms 
if  "significant  exposure  is  expected  in 
the  terrestrial  environment."  Under  the 
voluntar\'  HPV  Challenge  Program, 
exposure  information  need  not  he 
collected/submitted  on  each  HPV 
chemical  as  is  done  under  the  OECD 
HPV  SIDS  Program.  In  addition.  OECD 
is  limiting  the  collection  of  exposure 
information  to  that  obtained  from  the 
sponsor  country/countries:  in  the  past, 
each  OECD  member  country  was 
expected  to  provide  this  exposure 
information.  In  recognition  of  the 
changing  role  of  exposure  information 
in  the  OECD  HPV  SIDS  process.  EPA 
raised  the  issue  of  changing  the  OECD's 
approach  to  terrestrial  toxicity  testing  at 
the  8th  Meeting  of  the  OECDs 
workgroup  on  existing  chemicals 
(October  25-28.  1999.  Paris).  EPA 
proposed  that  the  OECD  move 
consideration  of  the  need  for  terrestrial 
toxicitv  testing  to  a  subsequent  step  in 
its  process  (known  as  "post-SIDS" 
testing).  This  proposal  was  accepted  in 
part  bv  the  OECD  Avian  toxicity  testing 
was  moved  to  the  post-SIDS  tier  but  the 
OECD  retained  the  element  of 
considering  the  need  for  soil  toxicity 
testing  (earthworms  and  plants)  based 
on  the  potential  for  terrestrial  exposure 
For  the  purposes  of  the  voluntar>'  HPV 
Challenge  Program.  EPA  is  not  asking 
sponsors  to  include  consideration  of  soil 
toxicity  testing.  This  aspect,  however, 
will  need  to  be  considered  for  HPV 
chemicals  which  enter  the  OECD  HPV 
SIDS  Program. 

H.  Are  Dermal  Toxicity  or  Terrestrial 
Toxicitv  Testing  Required  I  'nder  the 
Voluntary-  HPV  Challenge  Program? 

No.  Another  principle  in  the  October 
14.  1999.  letter,  is  that  participants  in 
the  voluntarv  HPV  Challenge  Program 
shall  not  conduct  any  terrestrial  toxicity 
testing  and  generally  should  not 
develop  anv  new  dermal  toxicity  data. 
See  also  Unit  IV  F.  Dermal  toxicity 
testing  is  not  included  in  the  voluntary 
HPV  Challenge  Program. 


/  Are  Acute  LDs„  Tests  Always  Needed 
for  Mammalian  Acute  Toxicity  Testing 
I  'nder  the  Voluntary  HPV  Challenge 
Program? 

No,  acute  LDvp  tests  are  not  always 
needed  for  mammalian  acute  toxicity 
testing  under  the  voluntary-  HPV 
Challenge  Program.  In  fact,  as  was 
discu.ssed  in  the  proposal  (Ref.  16) 
which  was  submitted  by  the  United 
States  to  the  February  1999.  meeting  of 
the  OECD  workgroup  on  existing 
chemicals.  EPA  recommends  the  use  of 
the  "Up  and  Down  Procedure"  (OECD 
425)  in  the  voluntary  HPV  Challenge 
Program  for  those  chemicals  in  need  of 
acute  toxicity  testing.  This  particular 
test  greativ  reduces  the  number  of  test 
animals  required  and  provides  a  point 
estimate  of  the  lethal  dose  that  is 
adequate  for  screening  assessments  on 
industrial  chemicals.  The  OECD's  Joint 
Meeting,  at  its  29th  Session  in  June 
1999.  agreed  with  the  general  approach 
to  use  alternative  methods  for  acute  oral 
toxicitv  testing  on  industrial  chemicals 
and  "specifically  encourages  this  for 
work  under  the  OECD's  Existing 
Chemicals  [(i.e..  SIDS))  Program  "  (Ref. 
17), 

As  this  topic  is  discussed  in  section 
3.4  of  the  OECD  HPV  SIDS  Manual.  "All 
substances,  except  gases  and  vapors, 
should  be  tested  by  the  oral  route.  .  . 
Gases  should  be  tested  by  the 
inhalation  route  alone"  (Ref.  3).  The 
SIDS  Manual  also  notes  that  "dependent 
upon  the  physical-chemical  properties 

and  the  most  important  route  of 
human  exposure,  the  dermal  or  the 
inhalation  route  could  also  be 
considered."  EPA  raised  a  question 
regarding  this  guidance  for 
consideration  by  the  OECD  at  the 
October  1999.  meeting  of  the  OECD's 
workgroup  on  existing  chemicals.  As 
originallv  presented,  the  United  States 
proposed  to  delete  the  reference  to 
dermal  testing  in  the  SIDS  data  set: 
however,  comments  indicated  that  this 
would  not  be  accepted  by  other 
countries.  The  United  .States  modified 
its  proposal,  based  on  comments  from 
other  countries,  to  indicate  that  acute 
testing  need  be  done  by  one  route  of 
exposure  onlv.  such  that,  where 
appropriate,  dermal  testing  could  be 
done  as  an  alternative  to  oral  testing. 
This  revision  also  failed  to  gain  the 
needed  support.  The  basis  for  rejection 
of  the  revised  proposal  was  that  oral 
testing  is  necessary  to  satisfy  hazard 
classification  requirements  and  that  if 
dermal  exposure  (or  inhalation 
exposure)  was  an  issue,  countries 
should  still  c(uisider  the  need  for  testing 
by  an  additional  route  at  the  SIDS  level. 
Thus,  the  OECD  workgroup  did  not 


agree  to  modif\'  the  SIDS  battery 
requirements  for  acute  toxicity.  As 
indicated  in  Unit  IV. H.,  dermal  toxicity 
testing  is  not  included  in  the  voluntary 
HPV  Challenge  Program. 

Recognizing  that  exposure 
information  need  not  be  collected/ 
submitted  under  the  voluntarv'  HPV 
Challenge  Program,  and  the  contingent 
nature  of  the  need  for  acute  toxicity 
testing  by  a  second  route  of  exposure, 
EPA  recommends  that  acute  toxicity 
testing  conducted  under  the  voluntary 
HPV  Challenge  Program  be  limited  to  a 
single  route  of  exposure.  Decisions 
regarding  the  need  for  acute  toxicity 
testing  by  a  second  route  would  be  need 
to  be  considered  for  HPV  chemicals 
which  enter  the  OECD  HPV  SIDS 
Program. 

/.  Are  Both  In  Vitro  and  In  Vivo 
Genotoxicity  Tests  Needed  Under  the 
Voluntary  HPV  Challenge  Program? 

Sponsors  are  encouraged  to  use  in 
vitro  testing  unless  there  are  chemical 
properties  (including  chemical  class 
considerations)  or  other  aspects  which 
may  call  its  use  into  question.  EPA  has 
recommend    ;  certain  in  vitro  protocols, 
and.  as  appi  ^priate  and  to  the  extent 
possible,  will  review  test  plans 
submitted  by  sponsors  of  HPV 
chemicals  to  promote  use  of  such 
protocols.  Participants  in  the  voluntary 
HPV  Challenge  Program  are  encouraged 
to  use  in  vitro  genetic  toxicity  testing  to 
generate  any  needed  genetic  toxicity 
screening  data,  unless  known  chemical 
properties  preclude  its  use. 

In  February  1999,  at  the  meeting  of 
the  OECD  workgroup  on  existing 
chemicals,  EPA  made  a  proposal  (Ref. 
16)  for  the  use  of  the  male  rats  from  the 
combined  repeated  dose/reproductive/ 
developmental  toxicity  screen  (OECD 
422)  for  the  purpose  of  running  the 
mammalian  er\'throcvte  micronucleus 
test  (OECD  474).  This  would  reduce  the 
number  of  animals  needed,  and.  if  the 
protocol  can  be  successfully  developed, 
would  also  increase  the  amount  of 
information  which  would  be  received 
from  this  single  study.  Initial 
consideration  of  this  approach 
suggested  that  while  this  strategy  might 
be  acceptable  with  mice,  the  use  of  this 
approach  with  rats  (the  species  typically 
used  in  SIDS  testing)  appeared  to 
present  technical  issues.  Because  there 
seemed  to  be  technical  problems  with 
this  modification  of  the  in  vitro 
micronucleus  protocol.  EPA  initiated  a 
review  of  its  approach  to  this  SIDS 
endpoint  under  the  voluntary  HPV 
Challenge  Program.  Following  this 
review.  EPA  has  decided  to  remove  its 
preference  for  the  use  of  the  in  vivo 
chromosomal  effects  test  and  to  accept 
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either  in  vitro  or  in  vivo  studies,  as  is 
allowed  under  the  OECD  procedure  for 
this  endpoint.  Sponsors  are  encouraged 
to  use  in  vitro  testing  unless  there  are 
chemical  properties  (including  chemical 
class  considerations)  or  other  aspects 
which  may  call  its  use  into  question. 

K.  Can  Some  of  the  Mammalian  Toxicity 
Protocols  Included  in  the  Voluntary 
HPV  Challenge  Program  be  Combined? 

For  the  purposes  of  the  voluntary 
HPV  Challenge  Program,  EPA  strongly 
recommends  the  use  of  the  combined 
protocol  for  repeat  dose,  reproductive, 
and  developmental  toxicity  (OECD  422) 
for  chemicals  where  data  are  needed  for 
these  endpoints  (see  Unit  FV.F.B.).  This 
particular  test  guideline  was  initially 
developed  by  the  United  States  in  the 
late  1980's  and  early  1990's  for  use  in 
the  OECD  HPV  SIDS  Program.  This 
screening  test  guideline  provides 
limited  information  on  systemic  toxicity 
following  repeated  exposure  over  a 
limited  time  period.  In  addition,  it 
provides  initial  information  on 
developmental  and  reproductive 
toxicity.  The  United  States  has  been  and 
remains  one  of  its  strongest  supporters 
within  the  OECD  and  strongly 
recommends  its  use.  Historically,  EPA 
has  relied  on  this  combined  protocol  for 
HPV  chemicals  needing  this  type  of 
testing  under  the  OECD  HPV  SIDS 
effort. 

EPA  also  recognizes  that  the  OECD 
HPV  SIDS  Program  allows  for  other 
approaches  that  can  be  used  to  meet  the 
repeat  dose,  reproductive  and 
developmental  toxicity  endpoint  needs 
covered  by  the  combined  protocol.  EPA 
can  also  envision  circumstances  where 
other  such  approaches  might  make 
sense.  These  can  include,  for  example, 
situations  concerning  existing  data 
wherein  only  certain  of  these  endpoints 
require  testing  or  in  cases  where  there 
is  a  particular  need  identified  by  a 
sponsor  (e.g.,  high-exposure  potential) 
such  that  a  different  testing  approach  is 
indicated.  In  these  cases,  voluntary  HPV 
Challenge  Program  sponsors  are  asked 
to  provide  the  rationale  for  conducting 
such  testing  in  their  submitted  test 
plans.  EPA,  as  appropriate  and  to  the 
extent  possible,  plans  to  follow  up  with 
sponsors  who  propose  in  their  test  plans 
to  use  approaches  other  than  OECD  422 
to  ensure  that  their  decision  to  do  so  is 
an  informed  one. 

In  those  cases  for  which  adequate  data 
are  available  for  reproductive  and 
developmental  toxicity  but  not  for 
repeat  dose  toxicity,  EPA  recommends 
that  the  28-day  repeated  dose  toxicity 
test  (OECD  407)  be  used  by  sponsors  to 
meet  the  repeat  dose  data  need  for  the 
voluntary  HPV  Challenge  Program. 


In  cases  for  which  adequate  data  are 
available  for  the  repeat  dose  endpoint, 
but  not  for  reproductive  and/or 
developmental  toxicity,  EPA 
recommends  that  the  combined 
reproductive  and  developmental 
toxicity  guideline  (OECD  421)  be  used 
in  lieu  of  separate  testing  for 
reproductive  toxicity  (OECD  415)  and/or 
developmental  toxicity  (OECD  414) 
unless  there  is  information  indicating 
that  separate  testing  may  be  advisable. 
This  point  was  raised  by  the  United 
States  at  the  February  1999  meeting  of 
the  OECD's  Working  Party  on  Existing 
Chemicals  and  further  discussions  will 
be  pursued  in  that  forum. 

L.  How  do  the  Rulemaking  Efforts  Relate 
to  the  Voluntary  HPV  Challenge 
Program? 

In  the  October  14,  1999.  letter  to 
participants  in  the  voluntary'  HPV 
Challenge  Program.  EPA  stated  that  it 
was  the  intention  of  the  Agency  that  the 
TSCA  section  4  HPV  SIDS  rulemaking 
proceed  in  a  manner  that  is  consistent 
with  the  principles  and  concerns 
outlined  in  the  letter  for  the  participants 
in  the  voluntary  program.  As  such,  EPA 
would  incorporate  in  the  TSCA  section 
4  HPV  SIDS  rulemaking  the  criteria 
established  under  the  voluntary  HPV 
Challenge  Program  to  the  extent 
possible  in  the  context  of  a  rulemaking, 
and  would  also  consider  improvements 
based  on  experiences  with 
implementing  that  program.  The 
specific  requirements  of  anv  associated 
TSCA  section  4  HPV  SIDS  rulemaking 
will  be  addressed  in  future  proposed 
rulemaking. 

V.  Administrative  Requirements 

As  indicated  previously,  this  action 
describes  the  HPV  Initiative,  focusing 
on  the  Agency's  strategy  and  overall 
approach  to  addressing  data  collection 
needs  for  HPV  chemicals,  along  with  the 
components  of  the  voluntary  HPV 
Challenge  Program.  Although  the 
Agency  has  indicated  that  the  HPV 
Initiative  may  also  involve  rulemaking 
under  TSCA,  any  TSCA  rulemaking 
associated  with  the  HPV  Initiative  will 
be  addressed  in  that  rulemaking,  rather 
than  in  this  document.  Since  this  action 
is  not  a  regulatory  action  and  does  not 
impose  any  requirements,  the  regulatory- 
assessment  requirements  that  apply 
when  an  agency  imposes  requirements 
do  not  apply  to  this  action. 

A.  Was  this  Action  Reviewed  by  the 
Office  of  Management  and  Budget? 

Yes.  The  Agency  submitted  this 
action  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  under 
Executive  Order  12866,  entitled 


Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993).  because  OMB 
determined  that  this  document  may 
result  in  a  "significant  regulators- 
action""  subject  to  review  by  OMB.  Anv 
comments  or  changes  made  during  that 
review  have  been  documented  in  the 
public  version  of  the  official  record. 

B.  Dbes  the  Agency  Have  Approval  for 
this  Information  Collection  Activitv? 

Yes.  Pursuant  to  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq..  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  an  information  collection 
request  unless  it  displays  a  currently 
valid  OMB  control  number.  In  general, 
the  OMB  control  numbers  for  EPAs 
regulations,  after  appearing  in  the 
preamble  of  a  final  rule,  are  listed  in  40 
CFR  part  9.  and  included  on  the  related 
collection  instrument.  The  information 
collection  activities  related  to  chemical 
testing  under  TSCA  section  4(a).  which 
includes  activities  related  to  chemical 
testing  under  a  consent  order,  a 
voluntary  program,  or  a  TSCA 
rulemaking,  have  already  been  approved 
under  OMB  control  number  2070-0033 
(EPA  ICR  No. 11 39).  This  action  does  not 
contain  any  new-  information  collection 
activities  requiring  additional  OMB 
review  and  approval. 

As  described  in  this  document,  the 
voluntary  HPV  Challenge  Program 
involves  the  submission  of  a 
commitment  letter,  study  or  testing 
plans,  and  a  final  report.  In  general,  the 
average  annual  per  chemical  burden 
estimate  approved  under  OMB  Control 
number  2070-0033  is  about  488  hours 
per  response,  including  time  for 
preparing  letter  of  intent  and  study 
plans,  conducting  laboratory  testing, 
submitting  progress  reports  (if 
applicable),  and  preparing  final  reports 
on  each  study.  For  recordkeeping,  the 
average  burden  is  estimated  to  be  330 
hours  per  recordkeeper.  As  defined  bv 
the  PRA  and  5  CFR  1320.3(b).  "burden"' 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to:  Review  insu-uctions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review-  the  collection  of 
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information;  and  transmit  or  otherwise 

disclose  the  information. 

VI.  Materials  in  the  Public  Docket 

.\s  indicated  in  I'nit  I.B  2,,  the  offu  i.il 
record  for  this  document  has  been 
estabhshed  under  docket  control 
number  OPPTS-42213  and  the 
administrative  record  number  .-\R-2i.)l 
The  following  is  a  listing  of  documents 
that  are  specifically  referenced  in  this 
document  and  which  have  alreadv  been 
placed  in  the  public  version  of  the 
official  record  for  this  action  For  vour 
convenience,  EP.-\  has  also  provided 
some  non-EPA  internet  addresses  to 
allow  vou  to  access  the  electronii 
version  of  the  referenced  document   In 
doing  so,  the  .-Kgency  has  verified  the 
accuracv  of  these  addresses  at  the  tune 
of  signature.  However,  since  EPA  is  not 
responsible  for  these  non-EP.-\  sites,  the 
Agencv  does  not  exercise  any  control 
over  these  addresses  A  paper  copv  of 
any  document  referenced  in  this  way 
has  been  included  in  the  public  version 
of  the  official  record  for  this  document 
as  described  in  L'nit  I.B. 2 

1   EPA,  Office  of  Pollution  Prevention 
and  Toxics  (OPPT)  ChemRTK  HPV 
Challenge  Program  Chemical  List  (May 
1999)  (This  list  is  updated  periodically 
and  is  available  electronically  at  http;' 
'www.epa.gov/chemrtk/hpvchmlt.htm) 

2.  EPA,  OPPT.  Chemical  Hazard  Data 
Availability  Study:  What  Do  We  Reallv 
Know  About  the  Safety  of  High 
Production  Volume  Chemicals^  (April 
1998)  (http: //'www, epa.gov/opptintr 
chemtest/hazchem.htm) 

3  OECD  Secretariat.  SIDS  Manuai 
Third  Ed.  Screening  Information  Data 
Set  Manual  of  the  OECD  Programme  on 
the  Co-Operative  Investigation  of  High 
Production  Volume  Chemicals  Pans. 
France;  July  1997  Copies  this  Manual 
can  be  obtained  by  accessing  EP.-\'s  web 
site  at  http:  "www, epa.gov/chemrtk 
sidsappb  htm,  as  well  as  directlv  from 


OECD  at  http://www.oecd.org/ehs/ 
sidsman.htm  (non-EPA  site). 

4  Environmental  Defense.  Toxic 
I^nonmrt'.  New  York,  New^  York, 
(Summer  1997).  Copies  of  "Toxic 
Ignorance"  can  be  obtained  by  accessing 
ED's  web  site  (non-EPA  site)  at  http:// 
www  edf.org/pubs/reports/toxic 
ignorance/  or  bv  calling  1-800-684- 
i322. 

5  ACC  Publu.  Availability  of  SIDS- 
Kelated  Testing  Data  for  U.S.  High 
[Production  Volume  Chemicals  (June  12. 
1998).  Copies  of  .ACC's  report  can  be 
obtained  hv  writing  to  ACC  at  1300 
Wilson  Blvd.,  Arlington,  VA  22209  or 
bv  calling  .ACC  at  (703)  741-5226. 

H  EPA,  OPPT.  Draft  Guidance  on 
Developing  Robust  Summaries  (October 
22.  1999)  (http://www.epa.gov/chemrtk/ 
robsumgd.htm). 

7  EPA,  (3PPT.  Guidance  for  Testing 
(.losed  Svstem  Intermediates  for  the 
HPV  Challenge  Program  (Draft,  March 
17,  1999)  (http://www.epa.gov/chemrtk/ 
(:losed9.htm). 

8.  EP.A,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances 
(OPPTS).  Letter  from  Susan  H.  Wayland. 
Deputv  .Assistant  Administrator,  to 
participants  in  the  voluntary  High 
Production  Volume  Challenge  Program 
(October  14,  1999)  (http://wrww.epa.gov/ 
chemrtk/ceoltr2.htm). 

9.  EPA.  OPPT.  Procedures  for 
Removing  Chemicals  that  are  No  longer 
HPV  and  Not  Likely  to  Become  HPV 
Again  ft-om  the  HPV  List  (Draft,  March 
17,  1999)  (http://www.epa.gov/chemrtk/ 
nolohpt8.htm) 

10  OECD.  Decision-Recommendation 
of  the  Council  on  the  Cooperative 
Investigation  and  Risk  Reduction  of 
Existing  Chemicals  (January  31,  1991). 

1 1  ICCA.  ICr.A  HPV  Working  List 
(lulv  1,  2000)  Copies  of  this  List  can  be 
fibtained  by  accessing  ICCA's  web  site 
(non-EPA  site):  http://www.icca- 
chemdrg/hpv. 


12.  EPA,  OPPT.  Determining  the 
Adequacy  of  Existing  Data  (May  17, 
2000)  (http://w^ww. epa.gov/chemrtk/ 
datadfin.htm). 

13.  EPA,  OPPT.  The  Use  of  Structure- 
Activity  Relationships  (SAR)  in  the 
High  Production  Volume  Chemicals 
Challenge  Program  (August  26,  1999) 
(http://www.epa.gov/chemrtk/ 
sarfinll.htm). 

14.  EPA,  OPPT.  Development  of 
Chemical  Categories  in  the  HPV 
Challenge  Program  (Draft.  August  25. 
1999)  (http;//wrww. epa.gov/chemrtk/ 
categuid.htm). 

15.  EPA,  OPPT.  ChemRTK  HPV 
Challenge  Program  Making 
Commitments  (June  29.  2000)  (http:// 
www.epa.gov/chemrtk/makecom.htm), 

16.  EPA.  Proposal  Made  at  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  Working 
Partv  Meeting  on  Existing  Chemicals 
(February  1999). 

17.  OECD.  Acute  Oral  Toxicity 
Testing:  Data  Needs  and  Animal  Welfare 
Considerations  Agreement  Reached  by 
the  29th  Joint  Meeting  of  the  Chemicals 
Committee  and  the  Working  Party  on 
Chemicals  (ENV/JM/HCL/RD(99)6;  June 
1999). 

18.  EPA,  OPPT.  Draft  Guidance  on 
Searching  for  Chemical  Information  and 
Data  (April  1999,  rev.  May  1999)  (http:/ 
/www. epa.gov/chemrtk/srchguid. htm). 

19.  ACC.  U.S.  HPV  Chemical  Tracking 
System,  Non-EPA  site:  http:// 
www.hpvchallenge.com. 

List  of  Subjects 

Environmental  protection,  Hazardous 
chemicals.  Reporting  and 
recordkeeping. 

Dated:  December  14,  2000, 

,  Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00274D;  FRL-6758-5] 

Voluntary  Children's  Chemical 
Evaluation  Program 

agency:  Environmental  Protection 

Agencv  (EPA). 

action:  Notice. 

SUMMARY:  EPA  is  announcing  the 
Voluntary-  Children's  Chemical 
Evaluation  Program  (VCCEP)  and  asking 
manufacturers  (including  importers)  of 
23  chemicals  to  volunteer  to  sponsor 
their  chemical(s)  in  the  first  tier  of  a 
pilot  of  this  Program.  Developed  after 
considering  various  comments  and 
concerns  voiced  by  a  number  of 
individuals  through  a  stakeholder 
involvement  process,  the  VC^CEP  is  a 
program  designed  to  provide  data  to 
enable  the  public  to  better  understand 
the  potential  health  risks  to  children 
associated  with  certain  chemical 
exposures.  EPA  has  also  taken  steps,  as 
described  in  this  document,  to  consider 
animal  welfare  and  to  provide 
instructions  on  ways  to  reduce  or  in 
some  cases  eliminate  animal  testing, 
while  at  the  same  time  ensuring  that  the 
public  health  is  protected.  The  Program 
is  also  designed  to  ensure  that  health 
effects  and  exposure  data  are  made 
available  to  allow  EPA  and  others  to 
evaluate  the  risks  of  these  chemicals  so 
that  mitigation  measures  may  be  taken 
as  appropriate. 

DATES:  To  be  included  in  Tier  1  of  the 
pilot  VCCEP,  EPA  must  receive  a  letter 
of  commitment  from  a  company 
volunteering  to  sponsor  a  chemicaUs) 
between  Januarv  25,  2001  and  )une  25, 
2001. 

Volunteering  for  Tier  1  means 
sponsors  would  begin  to  develop  Tier  1 
information  not  later  than  6  months 
after  the  end  of  the  Tier  1  sign  up 
period.  The  sign  up  period  ends  [une 
25,  2001.  Sponsors  may  make  separate 
commitments  to  upper  tiers  of  the  pilot 
program  at  a  later  time. 
ADDRESSES:  Commitment  letters  may  be 
submitted  by  mail  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify-  docket  control  number 
OPPtS-00274D'  in  the  subject  line  on 
the  first  page  of  your  commitment  letter. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham.  Acting  Director. 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 


Agencv.  1200  Pennsylvania  Ave.,  N\V.. 
Washington,  DC  20460;  telephone 
number.  (202)  554-1404:  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Ward  Penberthv,  C:hemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave.,  NW  .  Washington,  DC  20460: 
telephone  number:  (202)  260-1730;  e- 
rnail  address:  penberthy.ward@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  tttis  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general  This  action  may,  however,  be 
of  special  interest  to  those  chemical 
manufacturers,  importers,  and 
processors  who  produce  or  use  chemical 
substances  that  are  covered  by  the  Toxic 
Substances  Control  Act  (TSCA), 
individuals  or  groups  concerned  with 
chemical  testing  and  children's  health, 
and  animal  welfare  groups.  Since  other 
entities  may  also  be  interested,  the 
Agencv  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Elevtronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,  "  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about  the 
VCCEP.  the  previously  held  stakeholder 
meetings,  or  relevant  documents,  you 
may  go  directly  to  the  web  site  at  http:/ 
/www  epa.gov/chemrtkychildhlt.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-00274D.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 


record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  North  East  Mall  Km.  B-607, 
Waterside  Mall,  401  M  St.,  SW.. 
Washington,  DC.  The  Center  is  open 
from  noon  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Center  is  (202) 
260-7099. 

C.  How  and  to  Whom  Do  I  Submit  a 
Commitment  Letter? 

A  commitment  letter  to  sponsor  a 
chemical(s)  may  be  submitted  through 
the  mail  or  in  person.  To  ensure  proper 
receipt  by  EPA.  it  is  imperative  that  you 
identify  docket  control  number  OPPTS- 
002 74D  in  the  subject  line  on  the  first 
page  of  your  letter. 

1.  Bv  mail.  Submit  your  letter  to: 
Document  Control  Office  (7407).  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  letter  to:  OPPT  Document  Control 
Office  (DCO)  in  East  Tower  Rm.  G-099, 
Waterside  Mall.  401  M  St..  SW.. 
Washington.  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

D.  What  Must  I  Include  in  My 
Commitment  Letter? 

The  commitment  letter  must  provide 
the  name  and  Chemical  Abstract  Service 
Registry  Number  (CAS  No.)  of  the 
chemical  being  sponsored,  a 
commitment  to  start  the  development  of 
the  information  no  later  than  6  months 
after  the  end  of  the  sign  up  period,  and 
an  anticipated  start  date  and  submission 
date  to  EPA.  The  commitment  letter 
must  also  identify  the  entity  (company 
or  consortium  of  companies)  sponsoring 
the  chemical  and  provide  the  name, 
address,  e-mail  address,  telephone,  and 
fax  numbers  of  a  technical  contact. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  asking  manufacturers 
(hereinafter  manufacturers  include 
importers)  of  23  chemicals  to  commit  to 
sponsor  the  chemical(s)  in  a  pilot  of  the 
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VCCEP  for  the  piupose  of  making  health 
effects,  exposure,  and  risk  information 
on  these  chemicals  available  to  both 
EPA  and  the  public.  EPA  is  taking  this 
action  in  the  form  of  a  pilot  program  so 
it  can  gain  insight  into  how  best  to 
design  and  implement  the  VCCEP  in 
order  to  effectively  provide  the  Agency 
and  the  public  with  the  means  to 
understand  the  potential  health  risks  to 
children  associated  with  exposure  to 
these  and  ultimately  other  chemicals  to 
which  children  may  be  exposed.  The 
VCCEP  is  a  component  of  EPA 's 
Chemical  Right-to-Know  initiative 
which  committed  EPA  to  "....review  and 
report  on  what  new  testing  may  be 
needed  to  assess  the  special  impact 
industrial  chemicals  may  have  on 
children." 

Volunteering  to  sponsor  a  chemical  in 
any  tier  of  the  VCCEP  pilot  requires  the 
companies  sponsoring  chemicals 
(hereinafter  "sponsors")  to  make 
chemical-specific  public  commitments 
to  make  certain  hazard,  exposure,  and 
risk  assessment  data  and  analyses 
publicly  available.  The  information  will 
be  provided  by  the  sponsors  in  a 
maximum  of  three  tiers  and  will  be  used 
to  make  judgements  about  the  risks  to 
children.  Companies,  through  this 
process,  have  Uie  opportunity  to 
sponsor  chemicals  at  Tier  1  during  the 
sign  up  period  which  will  begin  January 
25,  2001  and  end  on  June  25,  2001. 
After  the  submission  of  Tier  1 
information  and  its  review  by  a  Peer 
Consultation  Group,  a  third  party 
contractor  will  compile  and  forward  the 
results  of  the  Peer  Consultation  to  EPA. 
EPA  will  announce  if  additional 
information  is  needed  to  assess  a 
chemical's  risk  to  children  and  will 
indicate  what  information  in  Tier  2 
should  be  provided.  Companies  will 
then  be  given  an  opportunity  to  sponsor 
chemicals  at  Tier  2.  EPA  plans  to  use 
the  same  process  to  review  Tier  2 
information  to  determine  if  Tier  3 
information  is  needed  and  companies 
will  then  be  given  an  opportunity  to 
sponsor  chemicals  at  Tier  3.  Detailed 
information  on  how  the  VCCEP  will 
operate  is  presented  in  Unit  III.  EPA 
expects  to  modify  the  design  of  the 
VCCEP  based  on  the  results  of  the  pilot. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Congress  gave  EPA  the  authority  to 
implement  TSCA  for  the  purpose  of 
protecting  human  health  and  the 
environment  by  requiring  testing  and,  if 
necessary,  restricting  the  use  of  certain 
chemical  substances.  The  VCCEP  is  a 
voluntary  program  which  focuses  on 
developing  data  and  assessments 
necessary  to  protect  children.  This 


document  describes  the  design  of  the 
VCCEP  and  initiates  this  program  in  the 
form  of  a  pilot.  If  some  chemicals  are 
not  sponsored  in  the  VCCEP,  EPA  will 
consider  whether  a  test  rule  under 
section  4  of  TSCA  is  appropriate. 

C.  What  Process  has  EPA  Used  to 
Develop  this  Program? 

In  initiating  a  chemical  evaluation 
program,  decisions  need  to  be  made 
regarding  the  appropriate  chemicals  to 
consider  and  the  appropriate  toxicology 
and  exposure  studies  to  conduct.  To 
address  these  issues,  EPA  initiated  a 
public  stakeholder  involvement  process 
to  bring  together  individuals  with  a 
broad  range  of  interests  in  children's 
health  issues  to  provide  input,  on  an 
individual  basis,  into  the  design  of  a 
voluntary  program  to  obtain  needed 
data.  The  stakeholders  in  this  process 
have  included  chemical  manufacturers 
who  could  be  required  to  conduct 
testing  of  chemical  substances  under 
section  4  of  TSCA,  individuals  or 
groups  concerned  with  chemical  testing, 
children's  health,  and/or  environmental 
protection,  other  Federal  government 
agencies,  and  animal  welfare  groups. 
EPA  held  three  public  meetings  to 
obtain  individual  comments  and 
concerns  from  these  stakeholders  for  the 
development  of  the  VCCEP.  These 
meetings  were  held  September  22,  1999, 
November  30-December  1.  1999.  and 
April  26-27.  2000.  EPA  also  considered 
comments  submitted  by  stakeholders 
throughout  the  process  (Refs.  1-29  and 
35).  Details  of  this  process  and 
summaries  of  the  public  meetings  can 
be  found  at  http://www.epa.gov/ 
chemrtk/chi  Idhlt .  htm . 

D.  How  Were  Candidate  Chemicals  for 
the  VCCEP  Identified? 

After  considering  the  individual 
comments  offered  by  some  of  the 
stakeholders  during  the  public  meetings 
or  in  comments  submitted  to  the  docket 
(Refs.  28  and  29).  EPA  decided  to  focus 
this  program  on  chemicals  which  have 
been  found  to  be  present  as 
contaminants  in: 

•  Human  tissues  or  fluids  (e.g., 
adipose  tissue,  blood,  breast  milk, 
breath). 

•  Food  and  water  children  may  eat 
and  drink. 

•  Air  children  may  breathe,  including 
residential  or  school  air. 

In  an  effort  to  identify  chemicals  to 
which  children  would  have  the  highest 
likelihood  of  exposure,  EPA  selected 
chemicals  which  were  found  by 
biomonitoring  data  to  be  present  in  the 
human  body  (adipose  tissue/blood/ 
breast  milk/breath)  and  found  by 
enviroimiental  data  to  be  present  in  a 


person's  environment  (in  food,  drinking 
water,  breast  milk,  air).  If  a  chemical 
were  listed  in  at  least  one  biomonitoring 
database  and  at  least  one  environmental 
database,  it  was  identified  as  a 
candidate  for  the  VCCEP. 

The  biomonitoring  databases  EPA 
used  in  chemical  identification  are: 

•  National  Health  and  Nutrition 
Examination  Survey  III  (NHANES  III). 

•  National  Human  Adipose  Tissue 
Survey  (NHATS). 

•  National  Human  Exposure 
Assessment  Survey  (NHEXAS). 

•  Total  Exposure  Assessment 
Methodology  (TEAM). 

The  environmental  databases  EPA 
used  in  chemical  identification  are  the 
following: 

•  The  Food  and  Drug  Administration 
(FDA)  database  of  Everything  Added  to 
Food  in  the  United  States  (EAFUS). 

•  National  Contaminant  Occurrence 
Database  (NCOD)  (includes  unregulated 
drinking  water  contaminants). 

•  National  Human  Exposure 
Assessment  Survey  (NHEXAS). 

•  Total  Exposure  Assessment 
Methodology  (TEAM). 

•  EPA  Office  of  Research  and 
Development  studies  and  other 
published  indoor  air  data. 

EPA  used  additional  criteria  to 
remove  chemicals  as  candidates  for  the 
VCCEP.  Among  these  criteria  were: 

•  They  were  not  chemicals  produced 
in  or  imported  into  the  United  States  in 
an  amount  sufficient  to  meet  TSCA 
Inventory  Update  Rule  (lUR)  reporting 
criteria. 

•  They  are  chemicals  being  phased 
out  under  the  Montreal  Protocol. 

•  They  are  chemicals  whose  risks  to 
children  are  believed  by  EPA  to  be 
adequately  managed  by  other  ongoing 
programs. 

A  list  of  the  over  150  chemicals  found 
in  the  biomonitoring  databases  as  well 
as  a  working  list  of  candidate  chemicals 
for  VCCEP  can  be  found  in  Methodology 
for  Selecting  Chemicals  for  the 
Voluntar\-  Children's  Chemical 
Evaluation  Program  (VCCEPI  Pilot  (Ref. 
38).  Descriptions  of  the  databases  used 
for  chemical  selection  and  additional 
details  regarding  the  selection  process 
are  also  included  in  this  reference. 

There  was  an  exception  to  the 
identification  process  which  was  raised 
and  discussed  during  the  last 
stakeholder  meeting.  This  exception 
relates  to  the  identification  of  three 
polybrominated  diphenyl  ethers  for  the 
VCCEP  without  relying  on  the  use  of  the 
databases.  Polybrominated  diphenyl 
ethers,  as  a  class  of  chemicals,  were 
found  to  be  increasing  in  concentration 
in  human  breast  milk  in  a  recent 
Swedish  study  (Ref  30).  EPA  used  this 
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studv  and  TSCA  lUR  reporting,  which 
indicates  that  chemicals  are 
manufactured  in  the  United  States,  to 
identifv'  specific  chemicals  in  this 
chemical  class  to  include  in  this 
program  (Ref.  50).  Although  EPA  did 
not  relv  on  the  databases  for  the 
identification  of  these  chemicals,  it 
believes  that  the  studv  provides 
biomonitoring  evidence  of  exposure  of 
the  mother  and  also  environmental 
evidence  of  the  potential  exposure  via  a 
food  source  of  the  child. 

The  VCCEP  candidate  chemicals 
identified  and  screened  by  the  criteria 
described  in  this  Unit  II. D.  were  further 
evaluated  to  select  chemicals  for  the 
pilot  as  described  in  Unit  III.  A. 

E.  What  is  the  Significance  of  a 
Chemical's  Bein^  Identified  for  the 
VCCEP' 

The  identification  of  chemicals  for  the 
VCCEP  was  one  of  the  more  challenging 
aspects  of  the  program's  development. 
Both  EPA  and  some  stakeholders  agreed 
that  available  data  sources  provided 
limited  insight  on  children's  exposure 
to  chemicals.  Consequentlv.  to  identif\' 
chemicals  for  the  VCCEP.  EPA  u.sed 
existing  data  sources  believed  to  be 
especiallv  relevant  to  children's 
chemical  exposures,  such  as  presence  of 
the  chemical  in  human  tissues/blood,  in 
food  and  water  children  eat  and  drink 
and  in  air  children  breathe.  EPA 
acknowledges  that  the  chemical 
identification  process  does  not  take  into 
account  the  unique  aspects  of  children's 
potential  for  exposure,  based  on  their 
behaviors  and  activities.  For  this  reason. 
EPA  wishes  to  make  clear  what  the  list 
of  chemicals  selected  for  the  VCCEP 
represents  and  what  it  does  not 
represent. 

Identification  for  the  VCCEP  does  not 
mean  that  the  existing  hazard  and 
exposure  data  have  been  or  will  be 
determined  to  be  inadequate.  EPA  has 
not  made  judgements  regarding  the 
adequacv  or  significance  of  existing 
hazard  or  exposure  data  for  any  of  the 
chemicals  selected  for  the  pilot.  While 
EPA  recognizes  that  many  of  these 
chemicals  are  known  to  be  relatively 
"data  rich,  "  assessment  of  the  adequacy 
and  significance  of  hazard  and  exposure 
information  will  be  a  task  of  the 
sponsors  participating  in  the  voluntar\' 
program. 

Identification  for  the  VCCEP  also  does 
not  mean  that  EPA  has  made  or  will 
make  a  determination  that  any  uses  of 
the  chemical  pose  significant  risks  to 
children's  health.  The  level  of  potential 
risk  to  children  will  be  determined  as 
part  of  the  VCCEP  The  chemical 
identification  process  for  the  VCCEP  did 
not  make  this  determination.  It  is  also 


important  to  note  that  for  anv  given 
chemical  in  the  VCCEP,  EPA  may 
ultimately  determine  that  reasonably 
anticipated  exposures  and  risks  from 
expected  uses  do  not  pose  any  unique 
or  other  concerns  for  children's  health 
and  safety. 

F  How  did  EPA  Decide  Which  Tests  are 
Necessary  to  Evaluate  a  Chemical's  Risk 
to  Children'' 

EPA  has  undertaken  significant 
technical  efforts  to  define  an 
appropriate  test  battery  for  the  VCCEP 
over  the  last  2  years.  The  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFR.\)  Scientific  Advisory  Panel 
and  invited  members  of  the  EPA 
Science  Advisory  Board  (SAB) 
convened  in  late  May  1999  to  review  the 
recommendations  of  the  Toxicology 
Working  Group  of  the  lOX  Task  Force. 
The  Toxicology  Working  Group  had 
developed  recommendations  for  a  core 
data  set  necessary  to  assess  the  potential 
hazards  to  children  following  exposure 
to  conventional  food  use  pesticides  (Ref. 
32).  These  recommendations  were 
prepared  for  consideration  in 
developing  the  implementation  policy 
for  the  Food  Quality  Protection  Act's 
(FQPA)  10-fold  Safety  Factor.  EPA's 
OPPT  sought  input  and  advice  from  this 
EPA  advisory  group  about  the 
appropriateness  of  using  a  selected 
subset  of  the  lOX  battery  to  address 
industrial  chemicals  to  which  children 
were  likely  to  be  exposed.  The  subset  of 
tests  which  EPA  proposed  included  the 
following  types  of  studies: 

•  Acute  studies  (oral,  dermal,  or 
inhalation). 

•  Subchronic  (90-day)  feeding  studies 
in  rodents. 

•  Oncogenicity  studies  in  two  species 
of  rodents  (rats  and  mice  preferred). 

•  Prenatal  developmental  toxicity 
studies  in  rodents  and  nonrodents  (rats 
and  rabbits  preferred). 

•  2-Generation  reproduction  study  in 
rodents. 

•  General  metabolism  study  in 
rodents. 

•  Mutagenicity  studies  (in  vivo  and  in 
vitro  assays  of  gene  mutations  and 
structural  chromosomal  aberrations). 

•  Acute  and  subchronic  neurotoxicity 
in  rats. 

•  Immunotoxicity  study  in  rodents. 

•  Developmental  neurotoxicity  study 
in  rodents  (usually  rats). 

The  SAP's  comments  were  supportive 
with  respect  to  the  subset  of  tests  which 
EPA  proposed  as  the  test  battery  for  the 
VCCEP: 

The  Panel  i ouki  not  conclusively 
cJetBrminB  whether  the  proposed  Children's 
Health  Testing  F'rogram  (now  the  VCCEP) 
battery  was  appropriate  to  evaluate  the 


potential  hazards  ofindustrial/commercia] 
chemicals  to  which  children  may  have  high 
potential  exposure.  In  any  event,  the  Panel 
concluded  that  the  Agency  should  retain  the 
standard  toxicology  protocols  and  add  the 
more  specific  developmental  neurotoxicity, 
immunotoxicity.  and  neurotoxicity  tests  now 
proposed  for  pesticides  .  .  .  and  that  it  was 
appropriate  for  the  proposed  battery  of  tests 
to  be  viewed  as  a  single  tier  of  studies.  In 
addition,  the  Panel  believes  that  non 
pesticide  [industrial/commercial]  chemicals 
be  considered  in  the  same  manner  as 
pesticides  with  regard  to  their  potential  to 
impact  the  health  of  children  .  .    and  that 
being  the  case,  it  would  be  prudent  for  the 
Agency  to  require  the  same  or  similar  types 
of  toxicity  data  on  chemicals  of  industrial/ 
commercial  use  as  pesticides.  (Ref.  33) 

These  tests  and  the  appropriate 
guidelines  for  conducting  these  tests  in 
the  VCCEP  are  discussed  in  Unit  IIl.D. 

G.  Why  does  the  VCCEP  Need  Exposure 
Assessments? 

Although  the  biomonitoring  data  used 
in  chemical  selection  (discussed  in  Unit 
II. D.  and  III.B.)  provide  strong 
qualitative  evidence  that  human 
exposure  to  the  VCCEP  chemicals  has 
occurred,  not  all  of  the  data  were 
obtained  recently  and  there  are 
questions  regarding  the  quality  of  some 
of  the  data,  causing  some  to  question 
their  relevance.  Although  EPA  believes 
the  biomonitoring  data  are  still  relevant, 
more  information  would  be  valuable  to 
assure  a  full  understanding  of  cun-ent 
exposure  patterns  and  levels,  especially 
as  they  relate  to  children.  The  VCCEP 
will  provide  sponsors  the  opportunity  to 
submit  exposure  data  that  reflect  current 
exposures.  Submission  of  exposure 
information  to  EPA  is  included  as  a 
component  in  Tier  1.  Tier  2,  and  Tier  3 
of  the  VCCEP,  as  described  in  Unit 
III.H.,in.J.,III.K.,andUI.L. 

An  equally  important  reason  for 
collecting  exposure  data  in  the  VCCEP 
is  its  need  in  risk  assessment.  To  assess 
risk,  exposure  data  are  needed  as  much 
as  hazard  data.  Hazard  data  may 
indicate  a  chemical's  potential  to  cause 
adverse  health  effects,  but  exposure  data 
are  needed  to  put  those  data  in  context. 
A  chemical  may  test  as  potentially 
hazardous,  but  if  there  is  no  or  very  low 
exposure  to  the  chemical,  there  may  be 
a  low  risk  of  the  chemical  causing 
adverse  health  effects.  Likewise, 
exposure  data  which  indicate  low  or  no 
exposure  can  support  an  argument  that 
additional  hazard  data  may  not  be 
necessary,  thus  avoiding  unnecessary 
expenditures  of  testing  resources.  The 
VCCEP  includes  this  principle  in  its 
design  by  requiring  the  consideration  of 
exposure,  hazard,  and  risk  data  before 
deciding  whether  data  from  the  next  tier 
of  information  cire  needed. 


III.  The  VCCEP 

A.  How  Were  VCCEP  Candidate 
Chemicals  Further  Culled  to  Identify 
Chemicals  for  the  VCCEP  Pilot? 

The  names  of  the  23  chemicals 
identified  for  the  VCCEP  pilot  program 
are  listed  in  Table  1  of  this  unit  in  CAS 
No.  order.  These  chemicals  were 
identified  using  the  criteria  discussed  in 
Unit  II. D.  Table  1  of  this  unit  indicates 
the  specific  databases  which  were  the 
source  of  the  biomonitoring  data  and  the 
environmental  monitoring  data  which 
together  supported  the  selection  of  a 
chemical. 

An  additional  factor  which  influenced 
which  candidate  chemicals  were 
selected  for  the  pilot  program  was  the 
availability  of  hazard  data.  For  reasons 
discussed  in  Unit  III.C.,  EPA  wanted  to 
select  chemicals  for  the  pilot  which 
have  available  Tier  1  hazard  data.  To 
identify  such  chemicals,  EPA  used  two 
primary  indications  of  data  availability: 

1.  Data  were  available  from  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  Screening 
Information  Data  Set  (SIDS)  Program, 
and 

2.  Chemicals  with  commitments  in 
the  High  Production  Volume  (HPV) 
Challenge  Program  that  had  early  start 
years,  i.e.,  2000  or  2001. 

Table  1  of  this  unit  indicates  which 
chemicals  have  early  start  years  in  the 
HPV  Challenge  Program  and  which 
chemicals  have  available  or  soon  to  be 
available  SIDS  data. 

In  the  final  selection  for  the  VCCEP 
pilot,  several  chemicals  otherwise 
meeting  the  hazard  data  availability 
selection  criterion  were  not  included  in 
the  pilot. 

•  Several  chemicals  were  deferred 
because  the  only  biomonitoring  data 
supporting  their  selection  were  from 
NHATS  or  the  only  environmental  data 
supporting  their  selection  were  from 
EAFUS.  This  is  because  several 
stakeholders  questioned  whether  these 
data  sets  were  appropriate  for  this 
chemical  selection  application. 

•  Several  phthalate  esters  are  included 
in  the  working  list  of  candidate 
chemicals  for  VCCEP  presented  in  the 
Methodology  for  Selecting  Chemicals  for 
the  Voluntary  Children's  Chemical 
Evaluation  (VCCEP)  Program  Pilot  (Ref. 
38).  EPA  is  aware  that  phthalates  are 
used  in  a  wide  variety  of  products, 
including  some  that  present 
opportunities  for  exposure  to  children, 
which  has  been  an  important 
consideration  in  the  selection  of 
candidate  substances  for  the  VCCEP. 
EPA  also  is  aware  that  several 
phthalates  are  currently  the  subjects  of 
assessments  being  performed  by  other 


government  agencies,  including  some 
assessments  that  are  specifically 
addressing  potential  exposures  and 
hazards  to  children.  These  other 
assessments  include: 

1.  The  National  Toxicology  Program 
(NTP)  Center  for  the  Evaluation  of  Risks 
to  Human  Reproduction  (CERHR)  which 
is  preparing  detailed  assessments  of  the 
scientific  evidence  for  whether  a  given 
exposure  or  exposure  circumstance  may 
pose  a  hazard  to  reproduction  and  the 
health  and  welfare  of  children  for  seven 
phthalates— dibutyl  phthalate  (DBP), 
butylbenzyl  phthalate  (BBP),  di-n-hexyl 
phthalate  (DnHP),  di-n-octvl  phthalate 
(DnOP),  di(2-.ethylhexvl)  phthalate 
(DEHP),  diisononyl  phthalate  (DINP), 
and  diisodecyl  phthalate  (DIDP).  A 
separate  assessment  is  being  prepared 
for  each  phthalate  by  an  expert  panel 
chosen  specifically  for  the  phthalates. 
Each  assessment  will  be  an  evaluation 
of  the  scientific  evidence  for  whether 
adverse  reproductive/developmental 
health  effects  are  associated  with 
exposures  to  the  phthalate  and  will 
include  the  expert  panel's  conclusions 
about  knowledge  gaps  for  the  phthalate. 
(Ref.  53).  Additional  information  is 
available  on  web  site  http://ntp- 
server.niehs.nih.gov/htdocs/liason/ 
CERHRPhthalatesAnnct.html. 

2.  The  Consumer  Product  Safety 
Commission  (CPSC)  has  convened  a 
Chronic  Hazard  Advisory  Panel  (CHAP) 
to  evaluate  the  existing  information 
regarding  whether  chronic  hazards 
(cancer,  birth  defects,  and  gene 
mutations)  may  be  posed  by  DINP  and 
the  implications  of  these  hazards  on 
risks  to  children.  The  CHAP  expert 
panel  will  evaluate  available  hazard  and 
exposure  information,  including  data 
generated  by  the  CPSC  in  its  testing 
laboratory  on  the  amount  of  DINP  that 
is  likely  to  come  out  of  a  toy  when 
chewed  or  mouthed  bv  a  voung  child. 
(Ref.  54). 

3.  The  FDA  is  preparing  a  risk 
assessment  of  DEHP  in  medical  devices, 
including  medical  devices  that  result  in 
exposure  to  infants  and  newborn  babies. 
(Ref.  55). 

Additional  information  is  available  on 
web  site  http://www.fda,gov/cdrh/ 
present/DEHPGHTF.pdf. 

In  addition,  risk  assessments  of  DBP, 
BBP,  DEHP,  DINP.  and  DIDP  are  being 
conducted  bv  scientists  in  the  European 
Union  (EU). ' 

Most  of  these  assessments  are  close  to 
being  complete.  It  would  be  neither 
practical  nor  efficient  to  attempt  to 
repeat  all  of  the  work  of  these  other 
assessments  under  the  VCCEP  program, 
but  EPA  believes  the  outcome  of  these 
assessments  will  provide  helpful 
information  for  deciding  whether  the 


risks  of  phthalates  to  children  have  been 
adequately  characterized,  and  which,  if 
any,  of  the  phthalates  are  appropriate 
for  inclusion  in  the  VCCEP.  In  some 
cases,  the  work  of  these  other  bodies 
may  facilitate  review  of  phthalates 
under  the  VCCEP.  In  other  cases.  EPA 
may  determine  that  in  light  of  these 
hazard  and  risk  assessments,  further 
review  under  the  VCCEP  is  either 
unnecessarv'  or  a  low  priority. 
Accordingly.  EPA  is  not  deciding 
whether  to  include  phthalates  in  the 
VCCEP  Pilot  at  this  time.  Instead,  EPA 
will  reevaluate  the  phthalates  in 
approximately  6-9  months,  after  many 
of  the  assessments  have  been 
completed.  The  producers  of  phthalates 
have  agreed  to  provide  the  assessments 
to  EPA  once  they  are  completed,  and  to 
include  in  that  submission  their 
assessment  of  the  extent  to  which 
further  evaluation  under  the  VCCEP  is 
or  is  not  necessary.  EPA  will  review 
these  materials  when  they  are  received 
to  determine  which  phthalates.  if  any, 
the  Agency  believes  are  appropriate  for 
further  evaluation  under  the  VCCEP  at 
that  time.  The  materials  submitted  by 
the  producers  will  be  made  publicly 
available  and  EPA  will  invite  input  from 
other  stakeholders  before  making  its 
decisions. 

•  Styrene  was  deferred  from  the  pilot 
program  because  of  ongoing  assessments 
which  are  well  advanced  and 
substantially  equivalent  to  the  VCCEP  in 
that  they  address  potential  exposures 
and  hazards  to  children.  The 
assessments  underway  are  listed  below: 

1.  The  Styrene  Information  and 
Research  Center  (SIRC),  which  is 
composed  of  styrene  manufacturers  and 
users,  has  sponsored  toxicological 
research  covering  nearly  all  the  health 
endpoints  to  be  addressed  by  the  VCCEP 
and  has  funded  additional  2-generation 
reproduction  and  developmental 
neurotoxicity  testing  (Ref.  23). 

2.  The  Center  for  Risk  Analysis  at  the 
Har\'ard  School  of  Public  Health  has 
created  a  risk  assessment  panel  on 
styrene.  The  panel  is  undertaking  an 
exposure  assessment  and  an 
independent  hazard  analysis  of  styrene 
and  is  expected  to  include  an  evaluation 
of  risks  to  children's  health  in  its  review 
(Ref.  23).  The  SIRC  was  asked  to  submit 
exposure  data  to  support  the  assessment 
being  conducted  at  Harvard  (Ref.  23) 
which  is  expected  to  be  available  to  EPA 
by  luly  2001. 

3.  EPA's  Integrated  Risk  Information 
System  (IRIS)  program  is  currently 
conducting  an  assessment  of  available 
hazard  data  on  styrene  which  will 
address  all  of  the  health' endpoints 
included  in  the  VCCEP.  The  IRIS 
assessment  will  address  children  as  a 
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subpopulation  in  its  review  and  may 
include  both  short-term  and  long-ternr 
health  values  for  children  in  the  IRLS 
summarv  document  which  EPA  will 
issue  for  styrene  (Ref.  23). 

EPA  believes  these  assessments  will 
provide  helpful  information  for  whether 
the  risks  of  stvrene  to  children  have 


been  adequately  characterized.  EPA  may 
determine  after  receipt  of  these  hazard, 
exposure,  and  risk  assessments,  that 
further  review  under  the  VCCEP  is 
either  unnecessar\-  or  a  low  priority.  As 
with  the  case  with  phthalates.  materials 
submitted  bv  the  producers  will  be 
made  publiclv  available  and  EPA  will 


invite  input  from  other  stakeholders 
before  making  its  decision. 

Additional  details  on  how  chemicals 
were  selected  for  the  pilot  are  provided 
in  the  document  Methodology  for 
Selecting  Chemicals  for  the  Voluntary 
Children 's  Chemical  Evaluation 
Program  (VCCEP I  Pilot  (Ref.  38). 


Table  1  .—Chemicals  Identified  for  the  VCCEP  Pilot 


Chemical  name 

■ 

HPV  Chall 
Commit    ' 

SIDS-- 

Chemicals  found  In  human  biological  samples 

Chemicals  found 
in  human  envi- 

CAS  No. 

NHANES         NHEXAS         TEAMS         ^^^^^ 

ronment 

NCOD        '"^°°' 

1         all 

1^ » 

Acetone  

Benzene  

Vtnylidenechloride    

Methyl  ethyl  ketone  

Tnchloroethylene    

Y  

Y  

Y  ZZZ 

Y  

Y 

Y 

67-64-1  

71-43-2   

Y  "'"'ZZ 

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y 

75-35-^ 

Y 

Y  

Y  

Y 

78-93-3  

79-01-6  

80-56-8  

95-t7-5  

100-^1-4 
106-^&-7 
106-93-^ 
107-06-2 
108-38-5 
108-88-3 

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

J ::::::; 

Y  

Y  

Y 

Y 

0-Xylene           

Y  ZZZ 

Y  

Y  

Y  

Y  



Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y  

Y 

Y 

Y 

Ethylene  dibromide 

Ethylene  dichlonde  

m-Xylene  

Y 

Y 

Y 

Y  

Y  

Y  

Y 

Chlorobenzene  

Y  

Y  

Y 

108- 90-7 
112^0-3 
123-91-1 
124-18-5 
127   18-4 

Y 

p-Dioxane  

Y  

Y  

Y  

Y 

Y  ZZZZ 

Y 

Tetrachloroethylene 

Y  

Y  

Y  

Y  

Y 

541-73-1 

1120-21-1 

1163-19-5 

32534-81-9 

32536-52-0 

m-Dichlorobenzene  

Y 

Y  

Y  

Y  

Y   

Y 

Decabromodiphenylether 
Pentabromodiphenyl  ether 
Octabromodiphenyl  ether  .. 

Y  

Y  

1        I 

Y  

1  HPV  Challenge  commitment  with  early  start  year  (2000  or  2001) 

2  SIDS  Screening  Information  Assessment  Report  is  available  -tooa 

3  The  chemicals  in  this  column  were  chemicals  identified  m  Ref   30  that  were  also  reported  to  the  TSCA  lUR 


EPA  is  aware  of  recent  ongoing 
discussions  between  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  and  the  Halogenated  Solvents 
Industries  Association  (HSIA)  regarding 
the  voluntary  testing  of  two  chemicals 
relevant  to  the  VC^CEP  pilot,  i  e  . 
trichlnroethvlene  (CAS  No   79-01-6) 
and  tetrachloroethylene  (CAS  \o.  127- 
18—4).  These  chemicals  have  been  the 
subject  of  discussions  relating  to 
priority  data  needs  identified  bv  ATSDR 
as  part  of  a  proceeding  under  the 
Emergency  Planning  and  Cnniinunitv 
Right-to-Know  Act  (EPCR.M  ^e(  tmn  1  in 
iind  are  also  likely  to  be  uu  luded  in  a 
test  rule  proposal  being  developed 
under  TSCA  section  4  at  ATSDR's 
request  EPA  understands  that  .-XTSDR 
and  HSIA  mav  soon  come  to  agreement 
on  arrangements  to  meet  some  of 
.\TSDR  s  priority  hazard  data  needs  for 
these  two  pilot  chemicals.  While  the 
testing  being  ili--(.ussed  would  meet 
some  of  the  hazard  data  needs  of  the 
VCCEP.  if  would  not  address  exposure 


information  needs  and  there  appear  to 
be  several  important  deficiencies  with 
regards  to  higher  tier  toxicity  end 
points   In  the  event  that  ATSDR  and 
HSIA  ( ,111  ((UK  lude  their  voluntary 
te.sting  arrangement  in  the  near  future, 
EPA  believes  that  a  workable  course  of 
action  in  this  case  mav  be  to  use  the 
ATSDR-HSIA  work  as  input  to  Tier  1 
hazard  information  If  this  occurs,  fRe 
delivery  date  for  Tier  1  information  and 
assessments  prepared  by  VCCEP  pilot 
sponsors  (nuld  be  adjusted  to  take 
account  of  the  tuning  elements  in  the 
ATSDR  HS1.\  agreement.  In  the  event 
that  ATSDR  and  HSIA  die  unable  to 
I  OIK  hide  a  Miluntarv  testing 
.irrangement  in  the  near  future.  EP.-\  will 
( (insider  the  chemicals  open  for 
sponsorship  under  the  Pilot  as 
described  in  this  nntice 

.Mthough  onlv  o-xvlene  and  ni-xylene 
ire  hsted  in  Table  1  (jf  this  unit  as  pilot 
cheinii  <ils,  the  sponsors  of  these 
cheinu  >iK  ni.iv  want  to  consider 
,ld(^re^^mg  /»-\vlene  (CAS  No.  106-42- 


3)  and  mixed  xylenes  (CAS  No.  1330- 
20-7)  as  thev  proceed  in  the  VCCEP 
pilot.  These  two  xylenes  were  deferred 
from  the  pilot  because  they  are  not  been 
sponsored  in  the  HPV  Challenge 
Program  and  there  is  no  Tier  1  data 
available  from  the  OECD  SIDS  program. 
EPA  believes  these  4  chemicals  may 
present  the  potential  for  a  group 
approach. 

B.  Has  EPA  Completed  Any  Evaluations 
that  Demonstrate  the  Relevance  of  the 
Biomonitoring  Data  Sets? 

EPA  considers  the  biomonitoring  data 
as  strong  evidence  of  exposure  and  as 
providing  a  strong  rationale  for 
identifying  a  chemical  for  this  program. 
EPA  has  evaluated  the  biomonitoring 
data  not  only  for  the  detection  of  a 
chemical  by  the  monitoring  program, 
but  also  the  detection  frequency  and 
concentration  of  the  chemical  in  the 
tested  biological  medium.  Examples  oi 
these  data  for  the  VCCEP  pilot 
chemicals  are  presented  in  Table  2  of 
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this  unit.  The  information  in  Table  2  is 
intended  to  be  illustrative  rather  than 
complete.  Many  of  the  listed  chemicals 
were  also  foimd  in  other  human 
monitoring  studies,  some  of  which 
report  the  frequency  of  occurrence  and 
some  of  which  do  not.  The  blood  levels 
shown  in  Table  2  are  from  NHANES  III; 
the  breath  data  are  from  TEAM  studies; 
and  the  breast  milk  data  are  from  a 
recent  Swedish  study  (Ref.  30).  A 
number  of  the  candidate  chemicals  were 
also  studied  in  NHEXAS,  but  these  data 
are  not  included  in  Table  2  because  all 
of  the  chemicals  found  in  NHEXAS 
were  also  reported  in  NHANES  IE. 

With  the  possible  exception  of  the 
Swedish  breast  milk  study,  all  of  the 
monitoring  programs  from  which  these 
data  were  drawn  were  relatively  large, 
broad-scale  studies.  The  blood  data 
were  derived  from  a  subset  of  the 


national  scale  NHANES  III  population 
and  were  used  to  establish  reference 
ranges  for  the  chemicals  studied. 
NHEXAS  involved  surveys  in  EPA 
Region  5  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  and  Wisconsin),  in  the 
State  of  Arizona,  and  in  the  Baltimore 
Metropolitan  Area.  TEAM  studies  were 
done  in  communities  in  California,  New 
Jersey,  North  Carolina,  and  North 
Dakota.  Because  of  the  size  and  scope  of 
these  programs,  the  detection  of  a 
chemical  at  even  a  relatively  low 
frequency  may  indicate  exposure  to  a 
large  population.  The  significance  of  the 
reported  concentrations  is  difficult  to 
interpret  without  information  about  the 
exposure  events  that  led  to  a  chemical's 
occurrence  in  that  tissue  and  a  detailed 
knowledge  of  that  chemical's  metabolic 
fate.  At  present,  the  reported  data  are 


best  used  simply  as  a  qualitative 
indicator  that  exposure  has  occurred. 

The  first  substance  in  Table  2  of  thif 
unit  does  not  exactly  match  the 
corresponding  entries  on  the  pilot 
chemical  list.  However,  EPA  believes 
that  the  TEAM  data  on  the  mixture  of 
meta  and  para  isomers  of 
dichlorobenzene  are  relevant  to  the 
listing  of  iTi-dichlorobenzene  and  p- 
dichlorobenzene  as  individual  isomers. 
Likewise,  the  NHANES  III  data  on 
mixed  meta  and  para  isomers  of  xylene 
are  relevant  to  the  listing  of  m-xylene  in 
the  pilot  chemical  list.  Also,  the  listing 
of  polybrominated  diphenyl  ethers  in 
Table  2  of  this  unit  and  the  data  from 
the  Swedish  study  (Ref.  30)  is  relevant 
to  three  entries  on  the  pilot  chemical  list 
(decabromodiphenyl  ether, 
pentabromodiphenyl  ether,  and 
octabromodiphenyl  ether). 


TABLE  2. — Frequency  of  Detection  and  Concentration  of  Select  VCCEP  Pilot  Chemicals  in  Certain  Human 

Biomonitoring  Studies 


CAS  No. 


Chemical  name 


Medium 


Detection  frequency 


Concentration 


67-64-1  .,.. 
71-43-2  .... 
75-35-4  .... 
78-93-3  .... 
79-01-6  .... 
80-56-e  .... 
95-47-6  .... 
100-41-4  .. 
106-46-7  .. 
106-93-4  .. 
107-06-2  .. 
108-88-3  .. 
108-90-7  .. 
112-40-3  .. 
123-91-1  .. 
124-18-5  .. 
127-18-4  .. 
1120-21^ 


m,/>-Dichlorol)enzene 

/T7,p-Xylene 

Polybrominated  diphenylethers 

Acetone 

Benzene  

VInylidene  chloride  

Methyl  ethyl  ketone  

Tnchloroethylene  

a-Plnene  

o-Xytene 

Ethylbenzene  

p-Dlchlorot>enzene 

Ethylene  dibromide 

Ethylene  dichlonde  

Toluene 

Chlorotienzene  

n-Dodecane  

p-Dioxane  

Decane  

Tetrachloroethylene  

Undecane  


breath 
bkxxJ  . 
milk  ... 
blood  . 
blood  . 
brbath 
blood  . 
blood  . 
breath 
blood  . 
bkxxj  . 
blood  . 
breath 
breath 
blood  . 
blood  . 
breath 
breath 
breath 
blood  . 
breath 


91%  of  49  .... 
275%  of  649 


>75%0f  1062  

>75%0f  883  

95%  of  49  

>75%of  1101   

13%  of  677  

92%  of  110  

>75%of  711    

>75%of  631    

>75%of  1037  

3%  of  300  

(frequency  data  not  available) 

>75%  of  804  

21%  of  1024  

30%  of  110  

8%  of  110  

53%  of  110  

>75%of  590  

56%  of  110  


GM'=  1.81  ug/m3 
med2=  0.19  ppb 
mean  =  4  ng/g 
med  =  1 ,800  ppb 
med  =  0.06  ppb 
WAGM3  =  6.6  |ig/m3 
med  =  5  4  ppb 

GM  =  0.94  ^gym3 
med  =  0.11  ppb 
med  =  0  06  ppb 
med  =  0.33  ppb 
GM  =  0.4  n9/m3 
WAGM  =  0  19  n9/m3 
med  =  0.28  ppb 

GM  =  0.19^g/m3 
GM  =  0.05  M9/m3 
GM  =  0.27  |ig/m3 
med  =  0  06  ppb 
GM  =  0.28  ng/m3 


'  GM  =  geometric  mean. 

2  Med  =  median. 

3  WAGM  =  weighted  average  geometric  mean. 


C  Why  Have  a  Pilot  of  the  VCCEP? 

EPA  is  running  a  pilot  of  the  VCCEP 
so  it  can  gain  insight  into  how  best  to 
design  and  implement  the  VCCEP  in 
order  to  effectively  provide  the  Agency 
and  the  public  with  the  means  to 
understand  the  potential  health  risks  to 
children  associated  with  exposure  to 
these  and  ultimately  other  chemicals  to 
which  children  may  be  exposed.  EPA 
intends  the  pilot  to  be  the  means  of 
identifying  efficiencies  which  can  be 
applied  to  the  subsequent 
implementation  of  the  VCCEP, 

Another  purpose  for  numing  the  pilot 
is  the  opportunity  it  will  offer  to  test  the 


performance  of  the  Peer  Consultation 
Process.  Peer  Consultation  as  it  will 
apply  to  the  VCCEP  pilot  is  described  in 
Unit  III.P,  through  III.U.  A  number  of 
stakeholders  expressed  concern  that 
Peer  Consultation  may  be  a  lengthy 
process  and  require  a  high  commitment 
of  time  from  those  asked  to  participate. 
To  expedite  experience  in  determining 
how  well  the  planned  Peer  Consultation 
Process  works  and  what  efficiencies 
might  be  introduced  to  expedite  its 
work,  EPA  believes  that  chemicals 
which  will  present  Tier  2  and  Tier  3 
assessment  issues  at  an  early  point  in 
time  would  be  the  most  appropriate 
chemicals  to  include  in  the  pilot.  In 


selecting  the  chemicals  for  the  pilot, 
EPA  considered  several  indications  of 
data  availability  to  identif\'  chemicals 
which  already  have  extensive  available 
hazard  data  (or  nearly  complete  hazard 
data)  .  Scraening  level  hazard  data  were 
considered  available  if  Screening 
Information  Data  Set  (SIDS)  SIDS  Initial 
Assessment  Report  (SIAR)  had  been 
prepared,  or  if  the  chemical  is  in  the 
evaluation  phase.  Chemicals  in  the  HP\' 
Challenge  Program  with  testing  which  is 
to  begin  in  the  years  2000  or  2001  were 
also  included  in  the  VCCEP  pilot. 

The  pilot  program  will  be  evaluated  at 
its  completion  as  discussed  in  Unit 
III.W.  The  evaluation  will  consider  what 
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modifications  might  be  made  which 
would  make  the  VCCEP  run  more 
efficiently  and  the  recommendations 
coming  out  of  the  pilot  program 
evaluation  will  bt*  used  to  improve  the 
subsequent  implementation  of  the 
VCCEP, 

D.  What  Toxicity  Studies  Will  Be 
Collected  by  the  VCCEP  and  Will  the 
Studies  Be  Divided  into  Tiers!' 

The  toxicity  studies  EPA  would 
collect  for  the  VCCEP  are  the  studies 
listed  in  Unit  II. F  These  are  the  studies 
EPA  believes  are  appropriate  to  be 
included  in  a  core  toxicology  data  set  to 
evaluate  the  toxicitv  of  chemicals  to 


which  children  have  a  significant 
potential  for  exposure.  These  are  also 
the  studies  the  SAP  agreed  with  EPA 
regarding  their  inclusion  in  such  a 
program  The  SAP  supported  the 
application  of  this  batterv'  of  tests  as  a 
single  tier  (Ref.  33).  However,  during 
stakeholder  discussions.  EPA  frequently 
heard  comments  from  various 
individuals  that  several  of  the  studies  in 
the  test  batterv  should  be  initiated  only 
after  lower  level  (e.g.,  HPV  Challenge 
Program)  tests  and  exposure  information 
indicate  additional  cause  for  concern.  In 
order  to  meet  the  needs  of  as  many  of 
the  stakeholders  as  possible  and  to 


ensure  the  participation  of  industry 
sponsors  in  a  voluntary'  program,  testing 
tiers  have  been  incorporated  in  the 
VCCEP.  Also,  many  of  the  chemicals 
selected  for  this  voluntary'  program  are 
sponsored  in  the  HPV  Challenge 
Program  and  the  health  effects  studies 
conducted  in  that  Program  will  satisf\' 
the  Tier  1  test  requirements  of  the 
VCCEP,  thereby  allowing  a  resource- 
saving  integration  of  the  VCCEP  and  the 
HPV  Challenge  Program.  Table  3  of  this 
unit  indicates  how  the  test  batterv'  will 
be  divided  among  three  tiers  and  lists 
the  appropriate  guideline  for  conducting 
each  test. 


Table  3.— Three  Tiers  of  VCCEP  Tests 


Tier 


Test 


Test  Guideline 


Acute  oral  toxicity  (up/down)  OR 
Acute  Inhalation  toxicity 


OECD  425  or  ASTM  E1 163-98 
OECD  403  or  40  CFR  799.9130 


In  vitro  gene  mutation  Bactenal  reverse  mutation  assay 


OECD  471.  870.5100,  or  40  CFR  799.9510 


Combined  repeated  dose  toxicity  witti  reproductive  and  devel-     OECD  422 

opmental  toxicity  screens  OR 
Repeated  dose  oral  toxicity  AND  OECD  407 

Reproductive  toxicity  (1  generation)  i  OECD  415/421 


In  vitro  chromosomal  aberrations  OR 
In  VIVO  chromosomal  at)errations  OR 
In  VIVO  mammalian  erythrocyte  micronucleus 


OECD  473,  870  5375,  or  40  CFR  799.9537 
OECD  475,  870  5385.  or  40  CFR  799.9538 
OECD  474,  870  5395,  or  40  CFR  799  9539 


90-Day  subchronic  toxicity  m  rodents 


Reproduction  and  fertility  effects 


870  3100  (oral).  870.3250  (dermal), 
40  CFR  799.9346  (inhalation) 


870  3465  (inhalation),  or 


870.3800  or  40  CFR  799.9380 


Prenatal  developmental  toxicity  (two  species) 


870.3700  or  40  CFR  799.9370 


In  VIVO  mammalian  txine  marrow  chromosomal  aberrations.  '  OECD  475.  870.5385,  or  40  CFR  799  9538 

OR 
In  Vive  mammalian  erylhrocyle  micronucleus  (triggered  oft  re-     OECD  474.  870  5395.  or  40  CFR  799  9539 

suits  from  in  vitro  mammalian  chromosomal  at)erration  test 

if  conducted  in  Tier  1 ) 


Immunotoxicity 


Metabolism  and  pharmacokinetics 


Carcinogenicity  OR 

chronic  toxicity/carcinogenicity 


Neurotoxicity  screening  battery 


870  7800  or  40  CFR  799  9780 


870  7485  or  40  CFR  799  9748 


870.4200  or  40  CFR  799.9420 
870.4300 


870  6200  or  40  CFR  799.9620 


Developmental  neurotoxicity 


870  6300  or  40  CFR  799  9630 


'  The  tests  and  test  guidelines  n  Tier  i  are  the  same  as  those  in  the  HPV  Challenge  Program  For  example,  under  the  HPV  Challenge  Pro- 
gram EPA  encourages  persons  required  to  conduct  testing  tor  chromosomal  damage  to  use  the  in  vitro  Mammalian  Chromosome  Aberration 
Test  to  generate  the  needed  data  jmess  Known  chemical  properties  (e  g  physical/chemical  properties,  chemical  class  charactenstics)  preclude 
Its  use  As  another  example  t  not  superseded  by  a  higher  tier  study.  EPA  recommends  the  use  of  the  Combined  Repeated  Dose  Toxicity  Study 
with  the  Reproduction; Developmental  Toxicity  Screening  Test  See  HPV  Challenge  Piogram  web  site  at  http://www  epa  gov/chemrtl</. 


For  chemicals  which  are  in  both  the 
HPV  Challenge  Program  and  the  V'CCEP, 
sponsors  should  consider  conducting 
appropriate  upper  tier  VCCEP  test(s) 
instead  nf  the  screening  studies  (such  as 
OECD  422  or  OECD  4oV  and  415/421 
studies)  included  in  the  HPV  Challenge 


Program  to  avoid  conducting  the  lower 
tier  studie.^  unnecessarily.  For  example, 
if  a  chemical  which  was  included  in  the 
HPV  Challenge  Program  as  well  as  the 
VCCEP  lacked  re[)eated  dose  testing 
data,  it  would  he  pru<lent  for  the 
sponsor  to  conduct  a  90-day  subchronic 


study  to  meet  the  needs  of  the  VCCEP 
versus  the  recommended  studies  under 
the  HPV  Challenge  program  (OECD  422 
or  407).  Similarly,  although  the  OECD 
422  and  415/421  evaluate  certain 
developmental  and  reproductive 
endpoints,  they  do  not  provide  as  full 
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an  evaluation  of  those  endpoints  as 
would  the  Tier  2  VCCEP  tests,  i.e.,  the 
prenatal  developmental  toxicity  test  and 
the  2-generation  reproduction  and 
fertility  effects  test,  respectively. 

For  most  tests  listed  in  Table  3,  the 
sponsor  may  choose  among  several 
alternative  guidelines  developed  for 
different  programs  including  the  OECD, 
OPPTS,  TSCA,  and  the  American 
Society  for  Testing  and  Materials 
(ASTM).  All  but  four  of  the  TSCA  test 
guidelines  were  published  in  the  July  1, 
1999,  edition  of  the  Code  of  Federal 
Regulations  (CFR)  at  40  CFR  part  799 
{Ref.  46).  Revisions  of  the  other  four 
TSCA  guidelines  (40  CFR  799.9130, 
799.9537,  799.9630,  and  799.9748)  will 
be  published  shortly  in  the  Federal 
Register  and  should  appear  in  the  July 
1,  2001  edition  of  the  CFR.  The 
published  TSCA  guidelines  (Ref.  46)  as 
well  as  the  OECD,  OPPTS,  and  ASTM 
guidelines  (Refs.  47-49)  are  available  for 
review  in  the  public  docket  for  this 
notice,  OPPTS-O0274D.  Copies  of  the 
guidelines  can  also  be  obtained  from 
other  sources.  OECD  test  guidelines  are 
available  on  the  Internet  at  http:// 
wwrw ,  oecd.org/ehs/guide/index.htm 
followed  by  the  selection  of  a  specific 
guideline  number.  The  OPPTS  test 
guidelines  in  the  870  series  are  available 
in  hard  copy  from  the  Government 
Printing  Office  at  telephone  number 
(202)  512-0132  and  on  the  Internet  in 
PDF  format  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm/.  followed 
by  selections  for  "870 — ^Health  Effects 
Test  Guidelines"  and  "Final 
Guidelines."  The  TSCA  test  guidelines 
are  available  on  the  Internet  at  http:// 
www.epa.gov/docs/epacfr40/chapt- 
I.info/subch-R/  followed  by  selections 
"Part  799"  and  "Subpart  H."  The  ASTM 
guideline  El  163-98  can  be  purchased 
online  at  address  http://wwrw.ASTM.org 
followed  by  selections  "ASTM  Store" 
and  "Search  for  individual  standards," 
and  entering  and  selecting  "E1163-98." 
The  ASTM  test  guideline  E1163-98  can 
also  be  ordered  from  ASTM,  100  Barr 
Harbor  Dr.,  West  Conshohocken,  PA 
19428. 

During  the  course  of  the  VCCEP  pilot, 
some  of  the  guidelines  listed  in  Table  3 
may  be  revised  by  the  entity  which 
developed  them,  i.e.,  OECD,  ASTM,  or 
EPA.  If  revisions  are  made,  the  sponsor 
may  conduct  testing  according  to  the 
guideline  in  effect  on  the  date  the 
sponsor  made  a  commitment  to  provide 
that  information  or  when  the  relevant 
test  is  initiated.  Whenever  practical, 
EPA  encourages  sponsors  to  use  the 
most  up  to  date  guideline. 

EPA  oelieves  that  many  of  the 
chemicals  selected  for  the  VCCEP  and 
its  pilot  may  have  been  relatively  well 


tested  and  therefore  a  significant 
amount  of  both  lower  and  up^er  tier  test 
data  may  already  exist.  Existing  upper 
tier  test  data  will  be  integrated  into  the 
program  by  having  them  submitted  with 
Tier  1  information;  this  is  consistent 
with  the  approach  in  the  HPV  Challenge 
Program.  A  possible  outcome  may  be 
that  the  existing  data  may  be  sufficient 
such  that  no  further  hazard  data 
development  is  needed  at  this  time. 

There  may  be  instances  when 
children  have  relevant  exposures  to 
VCCEP  chemicals  by  multiple  routes, 
EPA  believes  that  needed  information 
should  be  available  on  all  relevant 
routes  of  exposure.  In  some  instances, 
however,  physiologically  based 
pharmacokinetics  (PBPK)  testing  and 
modeling  may  enable  route-to-route 
extrapolation  and  be  a  possible 
alternative  to  multiple  route  testing. 
Ultimately,  EPA  plans  to  rely  heavily  on 
the  reports  of  the  third  party  contractor 
as  described  in  Units  III.P,  through  lU.U. 
for  compiling  all  scientific  issues  related 
to  multiple  route  testing, 

E.  What  Animal  Welfare  Considerations 
Have  Been  Made  in  the  VCCEP? 

In  designing  the  VCCEP,  EPA  has 
taken  several  steps  to  reduce  animal 
testing  vtdthout  imduly  compromising 
the  goal  of  protecting  children  from 
chemical  hazards.  EPA  is  committed  to 
avoiding  duplicative  testing,  and  to 
reducing,  refining,  and  replacing  animal 
testing  when  valid  alternatives  exist.  In 
the  United  States,  EPA  works  within  the 
framework  of  the  Interagency 
Coordinating  Committee  for  the 
Validation  of  Alternative  Methods 
(ICCVAM),  and,  internationally,  with 
OECD  to  ensure  the  scientific 
acceptability  of  alternative  test  methods. 
All  test  methods  must  be  scientifically 
validated  to  demonstrate  their  accuracy 
before  they  can  be  accepted  for 
regulatory  and  international  data 
sharing  purposes.  Without  such 
safeguards,  tests  may  need  to  be 
repeated,  resulting  in  the  use  of 
additional  animals.  If  relevant 
alternative  test  methods  become 
validated  during  the  implementation  of 
the  VCCEP  or  its  pilot,  EPA  will 
consider  their  immediate 
implementation  in  the  program.  In  an 
effort  to  avoid  duplication  of  similar 
tests.  Tier  1  of  the  VCCEP  includes 
testing  endpoints  which  will  be  satisfied 
by  tests  already  designated  in  the  HPV 
Challenge  Program, 

A  key  step  in  reducing  the  number  of 
animals  used  for  testing  is  to  ensure 
maximum  use  of  existing  data  and  to 
combine  tests  where  feasible.  To  ensure 
the  maximum  use  of  existing  data, 
industry  and  others  are  encouraged  to 


search  for  existing  relevant  and 
adequate  data  and  to  share  sources  of 
such  information.  Sponsors  will,  as  part 
of  this  program,  commit  to  identifying 
and  assessing  the  adequacy  of  existing 
data.  To  facilitate  this  effort,  EPA  has 
developed  guidance  under  the  HPV 
Challenge  Program  and  will  develop 
additional  guidance  for  this  effort  as 
needed,  EPA  encourages  chemical 
sponsors  to  combine  tests  where 
possible  to  conserve  resources  and 
reduce  the  number  of  animals  required 
for  testing.  An  example  of  two  tests 
which  can  be  combined  are  the  tests  for 
subchronic  toxicity  and 
immunotoxicity.  Sponsors  are  also 
encouraged  to  consider  development  of 
PBPK  approaches  to  evaluate  route-to- 
route  extrapolation  of  test  data  which 
also  may  reduce  the  need  for  certain 
testing. 

An  important  step  EPA  has  taken  to 
address  animal  welfare  concerns  was  to 
use  chemical  selection  criteria  for  the 
VCCEP  pilot  which  clearly  demonstrate 
that  actual  exposures  to  humans  are 
likely  to  be  occurring  and  for  which 
there  is  a  compelling  need  for  children's 
health  effects  data,  exposure  data,  and 
risk  information  to  be  made  publicly 
available.  The  resulting  list  of  chemicals 
selected  for  this  pilot  program  and  listed 
in  Table  1  are  known  to  be  relatively 
well  characterized.  As  such,  EPA  was  in 
a  position  to  focus  less  on  test  data 
development  and  structure  the  pilot 
VCCEP  around  data  evaluation  and 
emphasize  the  importance  of  gathering 
exposiu-e  data  to  support  an  assessment 
of  the  risks  of  chemicals  to  children. 

The  tiered  testing  design  of  the  pilot 
program  is  another  feature  of  the 
program  that  is  responsive  to  animal 
welfare  concerns.  In  the  VCCEP  pilot, 
the  Tier  2  and  Tier  3  testing  will  be 
limited  to  chemicals  for  which  there  is 
a  clear  need;  i.e.,  Tier  2  and  Tier  3  tests 
will  not  automatically  be  required.  The 
need  for  testing  will  be  considered  as 
part  of  an  overall  assessment  directed  to 
judging  whether  the  potential  hazards, 
exposures  and  risks  to  children  have 
been  adequately  evaluated.  This  will  be 
done  by  EPA  in  this  program  and  the 
Agency  will  be  assisted  by  a 
deliberative,  science-based  Peer 
Consultation  process  that  is  intended  to 
ensure  that  the  hazard  and  exposure 
information  developed  via  this  program 
will  inform  the  public  on  a  chemical's 
potential  health  effects,  exposure  and 
risks  to  children.  The  Peer  Consultation 
process  will  also  ser\'e  as  a  forum  for  all 
stakeholders  to  provide  input  on  the 
available  hazard  and  exposure 
information  for  each  chemical  and  the 
need  for  anv  additional  information. 
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F.  What  IS  the  Sequence  of  Events  that 
Comprise  the  VCCEP  Pilot' 

A  flow  chart  (Fit;urH  1)  depicts  the 
sequence  of  events  that  comprise  the 
VCCEP  pilot  Each  event  is  brieflv 
described  in  L'nit  III  F  1    through 
III.F  15.  and  moreiuliy  described  in  the 
subsequent  sections  of  Unit  III 

1.  chemical  selection.  After  receivum 
feedback  on  the  Framework  Docuiiu'iit 
(Ref,  ;n )  from  various  individuals  at  the 
April  26-27.  2000.  Stakeholder  meeting 
and  considering  the  written  comments 
submitted  to  the  docket  and  other 
communications,  EPA  identified 
candidate  chemicals  for  the  \'C("EP  and 
the  pilot  program  These  chemicials  are 
those  judged  by  EPA  to  present,  given 
the  data  at  hand,  the  relativelv  greatest 
potential  for  exposures  that  mav  ini[)act 
children.  This  notice  initiates  the 
voluntary  program  bv  identif\ing  th>' 
test  battery,  outlining  the  program,  and 
soliciting  Tier  1  sponsorship  of  the  pilot 
chemicals  by  their  manufacturers  and 
importers. 

2.  Tier  1  commitment  To  sponsor  a 
chemical  at  Tier  1.  a  company  (t)r 
consortium)  would  send  a  letter  to  KPA 
indicating  their  commitment  to 
handling  a  chemical  under  the  VCCEP 
pilot  as  described  in  L'nit  i,C  and  D 
and  Unit  I\',B   Tier  1  commitments  are 
requested  between  lanuarv  25.  2001  and 
Iune25.2001 

3.  Submission  of  Tier  1  dutu 
Sponsors  (or  consortium)  would 
subsequently  submit  to  EPA  a  Tier  1 
Hazard  Assessment  described  in  Units 
III.H.  and  III. I.,  a  Tier  I  Exposure 
Assessment  as  described  in  Units  111  H  , 
IIl.l..andIII.K..andaTier  1  Risk 
Assessment  as  described  in  Units  III.H. 
and  III  M.  A  Data  Needs  Assessment 
which  would  describe  additional  hazard 
testing  and 'or  exposure  data  needetl  to 
fully  evaluate  the  risks  of  a  chemical  to 
children  and.  where  relevant, 
prospective  parents  would  also  be 
submitted  to  EPA  as  desi  ribe<i  in  Units 
III  H.,  III. \'..  and  III, () 

4.  Peer  Consultation  regarding  Tier  2 
data  needs.  At  EPA's  request,  the  third 
party  contractor  would  periodicaliv 
convene  a  Peer  Consultation  to  evaluate 
the  Tier  1  information  with  emphasis  on 
the  Data  Needs  Assessment.  The  Peer 
Consultation  would  evaluate  whether 
Tier  1  data  needs  were  met  by  the 
sponsor's  submission  and  whether  the 
Tier  1  submission  fully  characterized 
the  chemical's  potential  risk  to  children 
and  whether  there  are  remaining  Tier  2 
data  needs   A  possible  conclusion  of  the 
Peer  Consultation  is  that  no  more  work 
is  needed.  Results  and  comments  from 
the  Peer  Consultation  Process  will  be 


compiled  bv  the  third  party  contractor 
and  submUted  to  EPA. 

5    EPA  review  i)t  Peer  Consultation 
results.  EPA  would  review  the  sponsor's 
submission  and  the  third  party 
contractor  report  and  announce  the  Tier 
2  Data  .Needs  Decision.  The  sponsor  will 
lie  informed  bv  mail  and  the  public  by 
the  \'CCEP  web  site.  If  EPA's  approach 
differs  substantially  from  that  indicated 
bv  the  third  party  report,  sponsors  and 
other  stakeholders  will  have  60  days  to 
c;omment  on  EPA's  determination 
regarding  Tier  2  data  needs.  EPA, 
hillowing  i:onsideration  of  comments, 
will  mail  its  final  decision  on  Tier  2 
d.ita  needs  to  the  sponsor  and  announce 
it  on  the  VTX:EP  web  site. 

t).  Tier  2  commitment.  The  sponsor 
would  have  a  period  of  4  months  after 
the  issuance  of  EPA's  final  Tier  2  Data 
Neeils  Decision  to  commit  to  Tier  2  of 
the  pilot  program.  This  commitment 
would  be  made  bv  letter  to  the  Agency 
as  described  in  Units  I.C,  ID.,  and  IV. C. 

7   Development  and  submission  of 
Tier  2  data.  The  sponsor  will  develop 
and  submit  to  EPA  Tier  2  hazard  and 
exposure  data  in  the  form  of  a  revised 
Hazard  Assessment,  revised  Exposure 
Assessment,  and  revised  Risk 
Assessment  The  sponsor  will  also 
submit  a  Data  Needs  Assessment  which 
addresses  the  need  for  Tier  3 
information.  The  time  allowed  for  this 
effort  would  be  based  on  the  time 
needed  to  c;onduct  specific  tests  or 
exposure  studies  for  each  chemical 
using  the  guidance  provided  in  Unit 
III  V  .Table  4. 

H  Peer  Consultation  regarding  Tier  3 
data  needs.  At  EPA's  request,  the  third 
party  contractor  would  periodically 
( onvene  a  Peer  (Consultation  to  review 
the  Tier  2  information  with  emphasis  on 
the  Data  Needs  Assessment.  The  Peer 
Consultation  would  evaluate  whether 
Tier  2  data  needs  were  met  by  the 
sponsor's  submission  and  whether  the 
Tier  2  submission  fully  characterized 
the  chemical's  [)otential  risk  to  children 
and  whether  then;  are  remaining  Tier  3 
data  needs  .-\  possible  conclusion  of  the 
Peer  ('onsultation  is  that  no  more  work 
is  needed.  The  results  and  comments 
trnm  the  Peer  Consultation  Process  will 
be  compiled  bv  a  third  party  contractor 
and  submitted  to  EPA. 

4  EPA  review  of  Peer  Consuhation 
results.  EPA  would  review  the  sponsor's 
submission  and  the  third  party 
contractor  report  and  announce  the  Tier 
.i  Data  Needs  Decision.  The  sponsor  will 
be  informed  bv  mail  and  the  public  bv 
the  VCI:EP  web  site.  If  EPA's  approach 
differs  substantially  from  that  indicated 
bv  the  third  party  report,  sponsors  and 
other  stakeholders  will  have  60  davs  to 


comment  on  EPA's  decision  regarding 
Tier  3  data  needs.  EPA,  following 
consideration  of  comments,  will  mail  its 
final  decision  on  Tier  3  data  needs  to 
the  sponsor  and  announce  it  on  the 
VCCEP  web  site. 

10.  Tier  3  commitment.  Sponsors 
would  have  a  period  of  4  months  after 
the  issuance  of  EPA's  Tier  3  Data  Needs 
Decision  to  commit  to  Tier  3  of  the  pilot 
program.  This  commitment  would  be 
made  by  letter  to  the  Agency  as 
described  in  Units  I.C,  I.D.,  and  IV. D. 

11.  Development  and  submission  of 
Tier  3  data.  The  sponsor  will  develop 
and  submit  Tier  3  hazard  and  exposure 
data  to  EPA  in  the  form  of  a  revised 
Hazard  Assessment,  revised  Exposure 
Assessment,  and  revised  Risk 
Assessment.  The  time  allowed  for  this 
effort  would  be  based  on  the  time 
needed  to  conduct  specific  tests  or 
exposure  studies  for  each  chemical 
using  the  guidance  provided  in  Unit 
III.V..Table4. 

12.  Peer  Consultation  of  Tier  3  data. 
At  EPA's  request,  the  third  party 
contractor  would  periodically  convene  a 
Peer  Consultation  to  review  the  Tier  3 
information.  The  Peer  Consultation 
would  evaluate  whether  Tier  3  data 
needs  were  met  by  the  sponsor's 
submission  and  whether  the  Tier  3 
submission  fully  characterized  the 
chemical's  potential  risk  to  children. 
The  results  and  comments  from  the  Peer 
Consultation  Process  will  be  compiled 
by  the  third  party  contractor  and 
submitted  to  EPA. 

13.  EPA  review  of  Peer  Consultation 
results.  EPA  would  review  the  sponsor's 
submission  and  the  third  party 
contractor  report  and  determine  if  the 
risk  to  children  has  been  adequately 
evaluated.  The  sponsor  will  be  informed 
by  mail  and  the  public  by  the  VCCEP 
web  site.  If  EPA's  evaluation  identifies 
additional  information  needs,  sponsors 
and  other  stakeholders  will  have  60 
days  to  comment  on  EPA's  decision. 
EPA,  following  consideration  of 
comments,  will  mail  its  final  evaluation 
to  the  sponsor  and  announce  it  on  the 
VCCEP  web  site. 

14.  Risk  communication.  Risk 
communication  in  the  VCCEP  and  its 
pilot  is  the  dissemination  of  information 
collected  and  developed  by  this 
program  and  is  further  described  in  Unit 
III.X. 

15.  Risk  reduction.  Risk  reduction  in 
the  VCCEP  and  its  pilot  is  the  follow  up 
action  necessary  to  reduce  any 
identified  risk  and  is  further  described 
in  Unit  III.Y. 
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G.  Does  a  Sponsor  Make  a  Separate 
Commitment  for  Each  Tier? 

For  the  pilot  program,  which  will 
address  23  chemicals  as  explained  in 
Unit  m.A.,  the  sponsor  will  be  given  the 


opportunity  to  commit  to  one  tier  at  a 
time.  After  the  completion  of  the  pilot 
program,  EPA  will  evaluate  this  aspect 
of  the  program  and  consider  whether 
the  multiple  commitment  procedure 


and  other  aspects  of  the  program  can  be 
simplified. 
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H  What  Information  Must  Be  Submitted 
for  Each  Tier  Committed  To? 

Four  tvpes  of  assessments  must  be 
submitted  when  a  company/consortia 
commits  to  sponsor  a  chemical;  A 
Hazard  Assessment,  an  Exposure 
Assessment,  a  Risk  Assessment,  and  a 
Data  Needs  Assessment.  The  Hazard. 
Exposure,  and  Risk  Assessments,  which 
should  be  consistent  with  applicable 
Agencv  guidelines  (Refs.  34  and  41-44), 
would  be  submitted  at  the  completion  of 
each  of  the  three  tiers  while  a  Data 
Needs  Assessment  would  only  be 
submitted  with  Tier  1  and  Tier  2 
submissions.  The  Data  Needs 
Assessment  submitted  with  Tier  1 
submissions  will  address  the  need  for 
Tier  2  data  Similarly,  the  Data  Needs 
Assessment  submitted  with  Tier  2 
submissions  will  address  the  need  for 
Tier  3  data.  EPA.  after  reviewing  both 
the  sponsor's  submission  and  the  report 
of  the  thud  party  summarizing  the 
results  and  comments  from  the  Peer 
Consultation  (described  in  L"nits  III. P. 
through  III  I"  ).  will  announce  what  data 
are  needed  in  Tier  2  and  Tier  3. 

The  amount  of  information  in  the 
Hazard.  Exposure,  and  Risk 
Assessments  will  increase  with  each 
successive  tier  because,  as  data  are 
developed  with  each  tier,  those  data 
will  be  used  to  expand  and  revise  the 
relevant  assessment  developed  for  the 
previous  tier.  For  example,  the  Hazard 
Assessment  developed  for  Tier  2  will 
contain  hazard  information  on  the  Tier 
2  tests  and  all  the  information  from  the 
Tier  1  Hazard  Assessment,  which 
should  be  appropriately  revised  to 
reflect  any  new  insights  provided  by  the 
Tier  2  tests.  Likewise,  the  hazard  data 
developed  from  Tier  3  tests  will  be 
considered  along  with  the  Tier  2  Hazard 
Assessment,  which  will  be  expanded  or 
revised  to  produce  the  Tier  3  Hazard 
Assessment.  Similarly,  higher  tier 
Exposure  Assessments  will  build  upon 
Exposure  Assessments  developed  for 
lower  tiers.  As  Hazard  and  Exposure 
Assessments  are  expanded  and  revised 
for  each  tier  so  must  the  Risk 
Assessments  be  expanded  and  revised 
since  they  are  based  on  the  integration 
of  hazard  and  exposure  data.  Because 
risk  assessments  define  risk  in  terms  of 
hazard  and  exposure,  additional 
description  of  the  risk  or  "risk 
characterization  "  should  be  provided  to 
identify'  the  adequacy 'limitations/or 
deficiencies  of  the  hazard  and  exposure 
data. 

The  Data  Needs  Assessments,  which 
the  sponsor  will  provide  with  Tiers  1 
and  Tier  2  submissions,  will  indicate 
whether  the  Tier  1  and  Tier  2  Risk 
Assessments  would  benefit  bv 


additional  hazard  or  exposure  data 
which  could  be  provided  by  the  next 
tier  These  Data  Needs  Assessments 
should  be  influenced  by  any  known 
limitations  or  deficiencies  of  the  hazard 
or  exposure  data  as  noted  by  the  risk 
characterization.  The  Data  Needs 
Assessment  will  be  used  by  the  Peer 
Consultation  Group  when  considering 
whether  the  risks  to  c:hildren  have  been 
adequately  assessed  and  characterized. 

/.  What  Will  a  Hazard  Assessment 
Contain  for  Each  Tier? 

The  Tier  1  Hazard  Assessment  should 
consist,  in  part,  of  summaries  of  the  Tier 
1  studies  listed  in  Table  3  in  Unit  III.D. 
Sponsors  need  to  determine  whether 
available  information  already 
adequately  describes  a  given  endpoint 
and  submit  summaries  of  this 
information.  EPA  guidance  for 
determining  data  adequacy  has  already 
been  provided  in  the  HPV  Challenge 
Program  (web  site  address:  http;// 
www.epa.gov/chemrtk).  The  summaries 
should  follow  the  guidance  for  Robust 
Summaries  also  provided  by  the  HPV 
Challenge  Program  on  the  same  web 
site.  A  Robust  Summary  must  include 
an  objective,  discussion  of  methods, 
results,  and  conclusions.  From  a 
practical  standpoint,  it  is  not  reasonable 
to  attempt  to  create  an  electronic 
version  of  full  study  reports.  Instead 
electronic  summaries  of  full  study 
reports  should  be  prepared  that  contain 
the  appropriate  technical  information 
for  that  particular  endpoint.  Guidance 
on  what  technical  information,  on  an 
endpoint-by-endpoint  basis,  is 
necessary  to  adequately  describe  an 
experiment  or  study  is  also  provided  on 
the  HPV  Challenge  Program  web  site. 
Robust  .Summaries  should  provide 
sufficient  information  to  allow  a 
technically  qualified  person  to  make  an 
independent  assessment  of  a  given 
study  report  without  having  to  go  back 
to  the  full  study  report.  If  there  are 
existing  studies  which  are  equivalent  or 
relevant  to  any  fif  the  upper  tier  tests 
listed  in  Table  3  in  Unit  III.D.,  Robust 
Summaries  of  these  studies  should  also 
be  submitted  with  the  Tier  I  Hazard 
Assessment.  Any  additional 
information,  such  as  mechanistic 
information  or  SAR,  that  may  influence 
decisions  on  further  testing  needs 
should  also  be  included. 

For  a  Tier  2  commitment,  the  sponsor 
should  develop  a  Hazard  Assessment 
that  includes  summaries  of  those  Tier  2 
studies  listed  in  Table  3  in  Unit  III.D.. 
which  EPA  has  announced  in  its  Data 
Needs  Decision.  In  addition  to  the  new 
hazard  data  developed  for  Tier  2,  the 
Tier  2  Hazard  Assessment  should  also 
contain  all  the  information  from  the  Tier 


1  Hazard  Assessment,  which  should  be 
revised  as  appropriate  to  reflect  new 
insights  provided  by  the  new  hazard 
data  developed  for  Tier  2. 

For  a  Tier  3  commitment,  the  sponsor 
should  develop  a  Hazard  Assessment 
that  includes  summaries  of  those  Tier  3 
studies  listed  in  Table  3  in  Unit  III.D.. 
which  EPA  has  announced  in  its  Data 
Needs  Decision.  In  addition  to  the  new 
hazard  data  developed  for  Tier  3.  the 
Tier  3  Hazard  Assessment  should  also 
contain  all  the  information  from  the  Tier 

2  Hazard  Assessment,  which  should  be 
revised  as  appropriate  to  reflect  new- 
insights  provided  by  the  new  hazard 
data  developed  for  Tier  3. 

/.  What  Will  an  Exposure  Assessment 
Contain? 

An  Exposure  Assessment  should 
contain  information  to  answer  the 
following  questions  for  a  particular 
chemical: 

•  Who  and  how  many  people  are 
exposed? 

•  What  are  the  sources  of  exposure, 
i.e.,  environmental  releases,  consumer 
products,  etc.? 

•  Does  the  exposure  occur  through 
breathing  air,  drinking  water,  eating 
food,  contact  with  skin,  or  any  other 
routes? 

•  How  intense  is  the  exposure,  i.e.. 
what  is  the  potential  dose  level? 

•  How  often  and  for  how  long  does 
exposure  occur,  that  is,  what  is  its 
frequency  and  duration? 

Tne  populations  of  concern  to  this 
program  are  children  and,  in  certain 
situations,  prospective  parents. 
Exposures  that  can  affect  children  are 
those  which  occur  prior  to  conception 
(to  either  parent),  during  prenatal 
development,  and  postnatally  to  the  age 
of  sexual  maturation  which  is 
completed  around  18-21  years  of  age 
(Ref.  33).  Although  adult  exposures  are 
not  intended  to  be  a  major  focus  of  this 
program,  certain  risks  to  children 
cannot  be  assessed  without  evaluating 
parental  exposures.  Specifically, 
prospective  parents'  exposure  is 
relevant  to  an  evaluation  of  risks  due  to 
fertility  and  reproductive  effects,  as  well 
as  developmental  effects  from  in  utero 
exposures.  Children  can  be  exposed  to 
chemicals  through  food  and  drinking 
water,  through  indoor  and  outdoor  air, 
through  ingestion  of  dust  and  soil,  and 
through  direct  contact  with  products 
they  use  and  products  used  in  their 
immediate  vicinity.  Prospective  parents 
can  be  exposed  to  chemicals  through 
these  pathways  as  well  as  through 
occupational  activities. 

The  information  in  a  complete 
Exposure  Assessment  should  be 
representative  and  encompass 


Federal  Register / Vol.  65.  No.  248 /Tuesday,  December  26,  2000 /Notices 


81711 


manufacturing,  processing,  and  use.  If 
existing  data  are  submitted,  they  may 
include  non-TSCA  uses,  but  if  new  data 
are  developed  they  should  focus  on 
exposure  data  from  TSCA  uses. 
Following  are  the  specific  types  of 
information  which  should  be  submitted 
in  an  Exposure  Assessment: 

•  Identification  of  all  potential 
manufacturing  and  processing  activities 
associated  with  the  chemical  that  can 
lead  to  exposure  to  children  or,  where 
relevant,  prospective  parents.  It  is 
appropriate  to  evaluate  a  prospective 
parent's  exposure  if  it  is  relevant  to 
detennining  the  need  for  higher  tier 
developmental  and  reproductive 
toxicity  studies. 

•  Identification  of  all  potential  uses 
(industrial,  commercial,  consumer)  of 
the  chemical  and  activities  associated 
with  these  uses  that  may  lead  to 
exposure  to  children  or,  if  appropriate, 
prospective  parents. 

•  Measures  or  estimates  of  exposiue  to 
children  (including  significant 
subpopulations)  or,  where  relevant, 
prospective  parents. 

•  Measures  or  estimates  of 
environmental  releases  from  all 
activities  and  exposures  resulting  from 
these  releases. 

•  Identification  of  relevant  activity 
patterns,  age  ranges  and  subpopulations 
associated  with  activities  that  can  lead 
to  exposuires. 

•  Physical/chemical  properties  and 
environmental  fate  characteristics. 

•  Review  and  analysis  of  relevant 
existing  enviroiunental  and  biological 
monitoring  data. 

•  Dociunentation  of  all  measured  data, 
scenarios,  assumptions,  and  estimation 
techniques. 

Exposiu'e  Assessments  should  be 
developed  using  EPA's  Exposure 
Assessment  Guidelines  (Ref.  34)  as  well 
as  other  existing  exposvire  assessment 
procedures  and  guidance.  EPA's 
National  Center  for  Environmental 
Assessment  (NCEA)  is  preparing  a 
document  entitled  Child-Specific 
Exposure  Factors  Handbook  which 
consolidates  all  child  exposure  factors 
and  related  data  in  one  document.  A 
draft  copy  (Ref.  39)  is  available  on  the 
NCEA  website  (http://www.epa.gov/ 
ncea/csefh2.htm)  and  the  final 
document  shoidd  be  available  in  the 
near  future.  The  exposure  information 
that  is  provided  for  the  VCCE?  must  be 
transparent  and  must  address  the 
completeness  of  the  assessment,  i.e., 
how  complete  is  the  assessment  in 
terms  of  addressing  sources, 
populations,  pathways,  and  routes  of 
exposiu«  to  children.  It  is  desirable  for 
the  exposure  information  from  different 
sponsors  to  be  provided  in  a  consistent 


maimer.  EPA  will  work  with 
stakeholders  to  develop  a  template  that 
sponsors  can  use  to  provide  exposure 
information.  We  anticipate  the  template 
will  provide  a  format  for  reporting  the 
results  of  exposure  studies,  e.g., 
exposure  "robust  summaries."  The 
template  will  also  include  sections  that 
address  the  completeness  of  the 
assessment,  the  overall  results  and 
conclusions,  the  data  gaps,  and  the  need 
for  further  data  and  assessment.  EPA 
encourages  collaboration  among  sponsor 
companies  and  when  necessary, 
between  sponsor  and  non-sponsor 
companies,  in  order  to  ensure  that 
exposure  information  encompasses  all 
relevant  activities,  including  activities 
outside  the  inunediate  knowledge  and 
control  of  the  sponsor  companies. 

Sponsors  will  bear  a  special 
responsibility  in  defining  and 
describing  the  essential  exposm-e  issues 
associated  with  each  chemical  included 
in  the  program.  Because  the 
biomonitoring  data  used  in  selecting 
chemicals  for  this  program  are  a  strong 
indicator  of  human  exposure,  argvunents 
to  discontinue  testing  based  on 
conclusions  of  no  or  low  exposure  must 
be  supported  by  convincing  analysis 
and  thorough  documentation.  Refuting 
the  biomonitoring  data  used  for 
candidate  chemical  identification  does 
not  constitute  exposure  assessment  and 
will  not  be  considered  a  sufficient 
assessment.  Similarly,  complete  reliance 
on  the  biomonitoring  data  for  an 
exposure  assessment,  given  the  quality 
concerns  raised  by  stakeholders,  would 
be  insufficient. 

There  may  be  certain  cases,  however, 
where  evaluation  of  hazard  data  alone 
may  appear  warranted.  In  these  cases, 
the  sponsor  should  explain  why 
exposure  data  have  not  been  included, 
and  should  understand  that  the  Peer 
Considtation  Group  and  EPA  may,  in 
the  absence  of  exposure  data,  conclude 
that  upper  tier  testing  and  exposure  data 
development  are  warranted. 

K.  What  Should  the  Tier  1  Exposure 
Assessment  Contain? 

At  a  minimum,  the  Tier  1  Exposure 
Assessment  should  contain  screening 
level  (or,  if  available,  better)  information 
on  exposure  from  manufacturing 
supplemented  with  relevant  screening 
level  data  on  dowrnstream  processing 
and  use  activities  and  specific 
information  on  children's  exposures,  if 
available.  A  screening  level  exposure 
assessment  should  generate 
conservative,  quantitative  estimates  of 
exposure.  The  screening  approach 
generally  involves  using  readily 
available  measured  data,  existing  release 
and  exposure  estimates  and  other 


exposure-related  information.  Where 
actual  measures  of  exposure  are  not 
available,  the  use  of  models  may  be 
necessary.  For  example,  a  screening- 
level  model  for  ambient  air  exposure 
which  uses  the  assumption  that  the 
exposed  populations  live  near  the 
chemical  release  locations  is  often  used 
in  EPA  screening  level  assessments.  An 
appropriately  conservative  screening 
level  assessment  can  also  help  to  rule 
out  certain  exposure  concerns  and  set 
priorities  for  more  detailed  evaluation  of 
the  remaining  concerns. 

L.  What  Should  Tier  2  and  3  Exposure 
Assessments  Contain? 

Tier  2  Exposure  Assessments  will  be 
more  advanced  assessments  that 
develop  more  accurate  estimates  of 
exposure  and  will  generally  focus  on  the 
higher  priority  exposures  identified  in 
the  Tier  1  screening  assessment.  An 
advanced  Exposure  Assessment  should 
quantify  central  tendency  (e.g.  median, 
geometric  mean)  and  high  end  (i.e.. 
greater  than  90'*^  percentile)  exposures. 
Representative,  well  designed 
monitoring  studies  of  known  quality  are 
the  ideal.  Higher  tier  exposure  models 
may  also  be  used  in  advanced 
assessments  when  appropriate 
measured  data  are  unavailable.  When 
higher  tier  models  are  used,  ever\'  effort 
should  be  made  to  obtain  accurate  input 
data.  For  example,  a  higher  tier  model 
for  ambient  air  exposure  may  use 
facility-specific  parameters  for  emission 
rates,  such  as  stack  height  and  the  exact 
size  and  location  of  the  exposed 
population.  Tier  2  assessments  should 
also  more  specifically  address  exposures 
relevant  to  Tier  2  health  testing 
endpoints.  Similarly,  Tier  3  Exposure 
Assessments  would  further  develop  Tier 
1  and  2  exposure  data  and  more 
specifically  address  exposures  relevant 
to  Tier  3  health  testing  endpoints. 

M.  What  Will  a  Risk  Assessment 
Contain? 

The  Risk  Assessment  should  follow 
the  guidance  provided  in  EPA's  risk 
assessment  (Refs.  41-44)  and  exposure 
assessment  guidelines  (Refs.  34  and  39) 
which  can  be  found  at  http:// 
www.epa.gov/ncea.  The  Risk 
Assessment  must  integrate  the  Hazard 
and  Exposure  Assessments,  and 
characterize  the  risks  to  children  and. 
where  relevant,  prospective  parents  by 
indicating  the  adequacy,  limitations, 
and/or  deficiencies  of  the  existing  data 
for  this  purpose.  Guidance  for 
characterizing  risk  will  be  provided  in 
EPA's  Risk  Characterization  Handbook 
(Ref.  45)  which  should  be  available  in 
the  near  future,  at  which  time  it  will  be 
on  web  site  http://www.epa.gov/ORD/ 
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spc/2riskchr.htm.  The  risk 
characterization  should  summarize  key 
aspects  of  the  following  components  of 
the  risk  assessment: 

•  Qualitative  conclusions  about  the 
likelihood  that  the  chemicals  may  pose 
a  specific  hazard  to  children  or.  where 
relevant,  prospective  parents,  the  nature 
of  the  observed  effects,  under  what 
conditions  (route,  dose  levels,  time,  and 
duration)  of  exposure  these  effects  mav 
occur,  and  whether  the  health  effects- 
related  data  are  sufficient  and  relevant 
to  use  in  a  risk  assessment. 

•  A  discussion  of  the  dose-response 
patterns  of  tiie  effects,  the  relationship 
among  various  endpoints  and  toxicities, 
the  rationale  behind  the  determination 
of  the  No  Observed  Adverse  Effect  Level 
(NOAEL),  Lowest  Observed  Adverse 
Effect  Level  (LOAEL).  and/or  • 
benchmark  dose,  the  underlying 
assumptions,  and  the  implications  of 
using  alternative  assumptions. 

•  Descriptions  of  the  sources  and 
pathways  of  exposure,  estimates  of  the 
range  of  human  exposure  (e.g.,  central 
tendency,  high  end),  the  route,  duration, 
and  pattern  of  exposure,  relevant  PK 
aspects,  and  the  size  and  characteristics 
of  the  population  exposed  The 
strengths  and  weaknesses  of  the  risk 
assessment. 

•  The  areas  of  imcertaipty  and  the 
potential  impact  on  the  assessment. 

•  The  potential  impact  of  missing  err 
inadequate  hazard  or  exposure 
information. 

For  a  Tier  1  commitment,  the  sponsor  . 
will  develop  a  Risk  Assessment  which 
integrates  Tier  1  Hazard  and  Exposure 
Assessments  and  characterizes  the  risk 
based  on  the  quality  and  extent  of  those 
data.  As  noted  earlier,  the  Hazard 
Assessment  development  for  Tier  1  will 
include  existing  data  from  Tier  1  and 
higher  tiers. 

The  Tier  2  Risk  Assessment  will 
integrate  the  Hazard  and  Exposure 
Assessments  developed  for  Tier  2  and 
characterize  the  risk  based  on  the 
quality  and  extent  of  those  data  .As 
noted  earlier,  the  Hazard  and  Exposure 
Assessments  developed  for  Tier  2 
include  the  new  data  developed  for  Tier 

2  and  all  the  information  in  the  relevant 
Tier  1  assessments  which  may  be 
revised  based  on  new  insights  provided 
by  the  data  developed  for  Tier  2. 

The  Tier  3  Risk  Assessment  will 
integrate  hazard  and  exposure 
assessments  developed  for  Tier  3.  and 
characterize  the  risk  based  on  the 
quality  and  extent  of  those  data.  As 
noted  earlier,  the  Hazard  and  Exposure 
Assessments  developed  for  Tier  3 
include  the  new  data  developed  for  Tier 

3  and  all  the  information  in  the  relevant 
Tier  2  assessments  which  mav  have 


been  revised  based  on  new  insights 
provided  bv  the  data  developed  for  Tier 
3 

N-  What  Will  a  Data  Needs  Assessment 
Contain!' 

A  Data  Needs  Assessment  identifies 
the  additional  hazard  and/or  exposure 
information  needed  to  adequately  assess 
the  p(5tential  risks  to  children  and, 
where  relevant,  prospective  parents. 
The  sponsor  should  be  familiar  with 
current  requirements  of  test  guidelines 
listed  in  Table  3  and  consider  to  what 
degree  the  available  hazard  information 
covers  current  data  needs.  In  situations 
where  adequate  data  may  be  lacking  for 
a  particular  hazard  endpoint,  the 
sponsor  should  consider  what  impact 
these  limitations  may  have  on  the 
ability  to  adequately  evaluate  the 
potential  hazards.  The  sponsor  should 
consider  to  what  degree  the  potential 
exposures  to  children  from 
environmental  releases  aixd  uses  of  the 
chemical  have  been  accounted  for  and 
addressed,  in  situations  where  there  are 
gaps  in  the  evaluation  of  exposure,  the 
sponsor  should  consider  the  impacts 
that  these  limitations,  along  with 
limitations  in  the  hazard  data,  may 
impose  on  the  ability  to  evaluate  the 
risks  to  children.  The  spdnsor  should 
consider  what  hazard  and  exposure 
information  could  be  provided  by  the 
next  tier  (e.g..  Tier  2)  and  use  a  weight- 
of-the-evidence  evaluation  of  Tier  1 
hazard  and  exposure  information  to 
develop  recommendations  regarding 
needed  work.  The  sponsor  shoulti 
provide  the  scientific  rationale  for  any 
needed  work  in  these  areas  in  the  next 
tier.  The  sponsor  should  also  provide 
the  scientific  rationale  for  ahy  hazard 
studies  that  are  not  ret:ommended 
within  that  tier 

In  meeting  a  Tier  1  commitment,  the 
sponsor  will  develop  an  assessment  of 
the  need  for  Tier  2  hazard  and  exposure 
information.  In  meeting  a  Tier  2 
commitment,  the  sponsor  will  develop 
an  assessment  of  the  need  for  Tier  3 
hazard  and  exposure  information.  A 
Data  Needs  Assessment  will  not  be 
required  to  be  submitted  with  Tier  3 
information. 

O  What  Will  Be  Considered  when 
Preparing  and  Evaluating  the  Data 
Needs  Assessment? 

To  evaluate  what  Tier  2  or  Tier  3 
information  is  needed,  the  Hazard, 
Exposure,  and  Risk  Assessments  from 
the  previous  tier  will  be  considered.  The 
need  to  conduct  Tier  2  or  Tier  3  toxicity 
tests  and  exposure  studies  for  a  specific 
chemical  would  be  based  on  a 
judgement  that  the  potential  hazards, 
exposures,  and  risks  to  children  and. 


where  relevant,  prospective  parents 
have  not  been  adequately  evaluated  by 
the  lower  tier  assessments.  The  starting 
point  for  this  judgement  would  be  based 
on  a  weight-of-the-evidence  evaluation 
of  the  Tier  1  hazard  and  exposure  data 
prepared  by  the  sponsor  addressing  the 
chemical's  potential  for  hazards, 
exposures  and  risks  to  children  and, 
where  relevant,  prospective  parents.  Of 
primary  importance  in  this  judgment  is 
the  risk  characterization  which  notes 
any  known  limitations  or  deficiencies  of 
the  hazard  and  exposure  data.  If  there  is 
existing  upper  tier  data,  they  will  also 
be  included  in  the  evaluation.  If  the  Tier 
1  data  are  believed  to  adequately 
evaluate  a  chemical's  potential  hazard,    . 
exposure,  and  risk  to  children  and. 
where  relevant,  prospective  parents, 
Tier  2  hazard  and  exposure  studies 
would  not  be  pursued.  Similarly,  if  the 
Tier  1  and  Tier  2  data  are  believed  to 
adequately  evaluate  a  chemical's 
potential  risks  to  children  and,  where 
relevant,  prospective  parents.  Tier  3 
hazard  and  exposure  studies  would  not 
be  pursued. 

P.  What  is  Peer  Consultation  and  Why 
is  it  Included  in  VCCEP? 

For  the  VCCEP,  the  purpose  of  the 
Peer  Consultation  Process  is  to  provide 
a  forum  for  scientists  and  relevant 
experts  from. various  stakeholder  groups 
to  exchange  views  on  the  sponsor's 
Assessments  and  in  particular  on  the 
recommended  data  needs  and  to 
provide  these  views  to  a  third  party 
contractor.  The  Peer  Consultation  Group 
will  be  asked  to  discuss  whether  the 
potential  hazards,  exposures,  and  risks 
to  children  have  been  adequately 
evaluated  and  to  provide  scientific 
input  on  the  hazard  and  exposure  data 
needs.  It  is  not  intended  to  be  a 
consensus  based  process,  but  should 
identify  areas  of  agreement, 
disagreement,  and  the  supporting 
scientific  rationale.  An  independent 
third  partv' contractor  will  compile  the 
results  and  comments  frtjm  the  Peer 
Consultation  knd  submit  a  report  to 
EPA. 

After  considering  the  sponsor's 
submission  and  the  report  of  the  third 
party  contractor,  EPA  will  announce 
what  data  from  the  next  tier  are  needed. 
If  EPA's  approach  differs  substantially 
from  that  indicated  by  the  third  party 
report.  EPA  will  provide  a  supporting 
rationale  indicating  the  basis  for  its 
approach.  Stakeholders  will  have  60 
days  to  comment.  EPA  will  consider 
these  comments  and  then  issue  a  final 
decision. 
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Q.  How  Does  Peer  Consultation  Differ 
from  Peer  Review? 

The  key  distinctions  between  peer 
consultation  and  peer  review  are  the 
independence  of  the  peer  reviewers  and 
their  level  of  involvement.  The  goal  of 
formal  peer  review  is  to  obtain  an 
independent,  third-party  review  of  a 
product.  In  contrast,  peer  considtation 
provides  an  opportunity  to  solicit  input 
and  comments  from  stakeholders  on  a 
scientific  document.  Depending  on  the 
nature  of  the  peer  consultation,  this 
input  could  involve  an  interaction 
during  the  development  of  an  evolving 
work  product.  Alternatively,  it  may 
involve  solicitation  of  comments  on  a 
draft  document.  EPA's  Science  Policy 
Council  has  published  the  Peer  Review 
Handbook  (Ref.  51)  that  provides 
guidance  on  formal  external  peer  review 
and  informal  peer  consultation. 

R.  Who  Prepares  the  Peer  Consultation 
Documentation  and  What  Must  It 
Contain? 

The  sponsor  is  responsible  for 
preparing  the  documentation  for  review 
by  the  Peer  Consultation.  A  separate 
Peer  Consultation  Document  will  be 
prepared  for  each  tier  and  should 
consist  of  foiu:  sections.  The  first  section 
should  provide  the  Hazard  Assessment 
and  robust  summaries  of  all  available 
hazard  information  (e.g.,  Tier  1  plus  any 
available  Tier  2  and  Tier  3  data) 
including  relevant  toxicology  studies  as 
well  as  any  additional  information  (i.e., 
mechanistic  data,  SAR)  that  may 
influence  decisions  on  data  needs.  The 
second  section  is  the  Exposure 
Assessment  which  provides  and 
characterizes  the  relevant  exposure 
information  available  on  the  chemical. 
The  third  section  is  the  Risk  Assessment 
which  indicates  the  potential  health  risk 
of  exposure  to  the  chemical  for  children 
and,  if  appropriate,  prospective  parents 
based  on  available  hazard  and  exposure 
data,  and  also  indicates  whether  the  risk 
has  been  adequately  evaluated.  Finally, 
the  last  section  is  the  Data  Needs 
Assessment  which  sununarizes  the 
hazard  and  exposure  data  needs,  as 
appropriate,  with  respect  to  achieving 
an  adequate  set  of  data  for  risk 
assessment.  The  sponsor  should  provide 
the  scientific  rationale  for  any  needed 
work  in  these  areas  in  the  next  tier.  The 
sponsor  shoiUd  also  provide  the 
scientific  rationale  for  any  hazard 
studies  that  are  not  recommended 
within  that  tier.  In  a  similar  manner,  the 
sponsor  should  provide  the  scientific 
rationale  for  the  recommendations 
related  to  meeting  exposure  information 
needs  in  the  next  tier.  It  is  recognized 
that  this  section  may  also  include  a 


recommendation  of  low  priority  for 
further  work,  which  should  also  be 
supported  by  a  scientific  rationale.  For 
each  tier  to  which  the  sponsor  has  made 
a  commitment,  the  sponsor  will  submit 
three  hard  copies  and  an  electronic  copy 
of  a  Peer  Consultation  Docimient  to 
EPA.  EPA  will  make  the  document 
available  to  the  public  and  the  third 
party  contractor. 

S.  Who  Will  Participate  in  the  Peer 
Consultation  Group? 

Because  the  goal  of  the  Peer 
Consultation  Process  is  to  contribute  to 
the  review  of  a  scientific  work  product, 
it  should  not  be  conducted  as  a 
mechanical  evaluation  step.  To  ensure 
this  outcome,  the  Peer  Consultation 
Group  should  be  comprised  of  scientific 
experts  with  extensive  and  broad 
experience  in  toxicity  testing  and 
exposure  evaluations,  such  that 
members  will  have  sufficient  technical 
expertise  to  make  meaningful 
contributions  to  science-based 
evaluations.  The  membership  of  the 
Peer  Consultation  Group  will  likely  vary 
somewhat  for  each  chemical  reviewed. 
To  ensm«  consistency  among  reviews, 
there  will  be  a  balanced  "core"  group 
that  consists  of  scientists  from 
interested  stakeholder  groups,  including 
EPA  scientists  and  scientists 
representing  industry,  academia, 
children's  health,  public  health, 
environmental,  and  animal  welfare 
organizations.  This  group  will  be 
involved  in  the  review  of  all  chemicals. 
In  addition,  there  should  be  a  group  of 
experts  that  will  be  invited  to 
participate  on  a  case-by-case  basis  to 
provide  additional  expertise  relevant  to 
a  specific  chemical  or  issue.  This  could 
include  experts  in  specific  toxicology 
disciplines,  experts  in  exposure,  or 
experts  in  a  specific  chemical.  The  Peer 
Consultation  Group  for  a  specific 
chemical  is  therefore  likely  to  be 
composed  of  the  core  group  and  invited 
experts. 

T.  How  Will  the  Peer  Consultation  be 
Conducted? 

An  external,  third  party  scientific 
organization  will  be  contracted  to  be 
responsible  for  arranging  the  Peer 
Consultation  meetings,  inviting  experts, 
and  facilitating  the  meetings. 
Stakeholders  will  be  given  an 
opportunity  to  suggest  appropriate 
invited  experts,  but  the  selection  will  be 
made  by  the  third  party.  The  third  party 
will  also  be  responsible  for  addressing 
potential  conflicts  of  interest  in  the 
membership  of  the  Peer  Consultation. 

The  sponsor  will  provide  three  hard 
copies  and  one  electronic  copy  of  the 
Peer  Consultation  Document  to  EPA. 


EPA  will  make  the  Document  available 
to  the  third  party  contractor  and  to  the 
public  in  the  TSCA  NCIC  docket  and 
announce  its  availability  on  the  VCCEP 
web  site.  The  third  party  contractor  will 
be  responsible  for  distributing  the 
Document  to  the  Peer  Consultation 
Group.  The  sponsor  will  present  the 
Assessments  and  recommendations  in 
the  Peer  Consultation  Document  to  the 
Peer  Consultation  Group  and  participate 
in  the  Group's  deliberations  to  the 
extent  of  answering  any  questions  about 
the  Assessments  and  offering 
clarifications.  The  focus  of  the  meetings 
will  be  the  Data  Needs  Assessment 
section  of  the  Document. 

The  Peer  Consultation  Group  should 
review  the  Assessments  prepared  by  the 
sponsor  with  particular  emphasis  on  the 
sponsor's  recommendation  for 
developing  additional  data.  The  Peer 
Consultation  Group  should  take  a 
weight-of-evidence  approach  that 
considers  all  the  available  toxicity  and 
exposure  information.  A  weight-of- 
evidence  evaluation  can  include,  but 
not  be  limited  to,  consideration  of  the 
quality  of  the  data,  the  resolving  power 
of  the  studies,  the  number  and  types  of 
endpoints  examined,  the  relevance  of 
the  dose  levels,  route,  timing,  and 
duration  of  exposures,  the 
appropriateness  of  dose  selection,  the 
replication  of  effects,  statistical  and/or 
biological  significance  of  effects,  the 
adequacy  of  the  exposure  information, 
and  the  relevance  of  the  exposure 
scenario  to  the  toxicology  endpoints  of 
concern.  Sound  scientific  judgment  is 
the  foundation  for  the  weight-of- 
evidence  evaluation. 

The  results  of  the  Peer  Consultation 
Process  should  be  the  individual 
opinions  of  the  members  of  the  Peer 
Consultation  Group  regarding  necessar\ 
follow  up  toxicity  testing  and/or 
exposure  information  within  the  context 
of  the  tiered  evaluation  framework.  If 
specific  toxicity  studies  are  indicated, 
they  should  be  chosen  from  the  next  tier 
of  studies  within  the  overall  framework 
and  should  allow  flexibility,  if  possible, 
to  pursue  either  additional  toxicity 
testing  and/or  exposure  evaluation, 
allowing  sponsors  to  select  the  option 
which  will  most  quickly,  directly,  and 
cost-effectively  reduce  uncertainty  and 
allow  the  creation  of  a  risk  assessment. 
If  the  opinions  of  the  Peer  Consultation 
Group  are  that  no  additional  work  is 
needed  based  on  low  priority  of  current 
concern,  that  would  also  be  acceptable. 

Peer  Consultation  meetings  and 
deliberations  will  be  open  to  the  public. 
Interested  parties  who  are  not  part  of  the 
Peer  Consultation  Group  will  have  the 
opportunity  to  provide  written  and/nr 
oral  comments  and  information  at  the 
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appropriate  time  during  the  Peer 
Consultation  meeting.  EPA  will  ensure 
that  the  public  and  interested 
stakeholders  are  adequately  notified  of 
upcoming  Peer  Consultation  meetings   If 
stakeholders  express  an  interest.  EPA 
will  consider  conducting  these  Peer 
Consultation  meetings  at  locations  other 
than  Washington.  DC.  Meeting 
announcements  will  include 
information  on  the  meeting  agenda  and 
meeting  location 

At  the  end  of  the  meeting,  the  results 
of  the  Peer  Consultation  will  be 
compiled  by  the  third  pariy  contractor 
and  distributed  to  the  Peer  Consultation 
group  to  check  for  accuracy.  The  thini 
party  contractor  will  then  submit  this 
report,  which  will  include  a  summary  of 
significant  written  and  verbal  comments 
from  outside  parties  and  any  third  partv 
comments,  to  the  sponsor  and  EPA  EPA 
will  place  the  report  in  the  public 
record  in  the  TSCA  NCIC  docket. 

EPA  will  use  the  third  party  report  in 
forming  its  decision  regarding 
additional  data  needs.  EPA  will  mail  its 
Data  Needs  Decision  to  the  sponsor  and 
announce  it  on  the  V'CCEP  web  site  If 
EPA's  approach  differs  substantially 
from  that  presented  in  the  third  party 
contractor  report.  EPA  will  provide  a 
supporting  rationale  which  indicates  the 
basis  for  its  decision.  Stakeholders  will 
have  60  days  to  comment  on  the 
decision:  all  comments  will  be  placed  in 
the  public  docket.  EPA  will  consider  the 
stakeholders'  comments  and  then  make 
a  final  decision  which  will  be  mailed  to 
the  sponsor  and  announced  on  the 
VCCEP  web  site. 

I'  What  Guidancf  is  Provided  for  the 
Peer  Consultation  Process? 

The  third  party  contractor  will 
provide  the  members  of  the  Peer 
Consultation  Group  with  a  series  of 
documents  that  will  provide  Agency 
guidance  This  will  include  EP.\'s  TSC'A 
(Ref.  46)  and  OPPTS  test  guidelines 
(Ref.  47).  GECD  test  guidelines  (Ref.  48). 
ASTM  guideline  (Ref.  49).  EPAs 
exposure  assessment  guidelines  (Refs 
34  and  39).  EPA's  risk  assessment 
guidelines  (Refs.  41-44).  EPA's  Risk 
Characterization  Handbook  (Ref  45). 
EPA's  Peer  Review  Handbook  (Ref  51 ). 
and  this  Federal  Register  notice  The 
report  entitled  Retrospective  Validation 
of  Tiered  Toxicity  Testing  Triggers  (Ref. 
2.  Attachment  D)  prepared  by  the 
Chemical  Manufacturers  Association 
(CMA).  now  known  as  the  American 
ChemistPk'  Council  (ACC).  may  also 
provide  information  to  assist  in  the 
evaluation 

The  Peer  Consultation  Group  will 
assess  the  sponsor's  prepared 
Assessments  for  technical  adequacy. 


proper  documentation,  and  satisfaction 
of  established  specifications.  The  Peer 
Consultation  Ciroup  should  also 
determine  if  the  Assessments 
adequalelv  present  assumptions, 
calculatiims.  supporting  documentation, 
extrapolations,  alternative 
interpretations,  methodology, 
acceptance  criteria,  as  well  as  other 
conclusions. 

V  What  Time  Will  be  Allowed  to 
Complete  Each  Tier' 

After  the  sponsor  has  made  a 
commitment  to  a  particular  tier.  EPA 
believes  there  is  a  certain  amount  of 
time  which  is  sufficient  to  collect 
information,  conduct  testing,  obtain 
exposure  information,  and  prepare  a 
report.  The  amount  of  time  necessary 
will  depend  on  the  nature  of  the 
toxicology  and  exposure  information 
that  is  being  developed.  For  toxicology 
studies,  the  amount  of  time  that  may  be 
needed  is  presented  in  Table  4  of  this 
unit.  These  times  assume  that  tests 
within  the  same  tier  will  be  run 
conc:urrently.  The  time  allowed  to 
submit  the  information  for  a  particular 
tier  will  be  determined  by  consideration 
of  the  test  in  that  tier  requiring  the 
greatest  number  of  months  to  complete 
and  the  estimated  time  demands  for  any 
exposure  studies.  An  additional  4 
months  of  time  may  be  requested  by  the 
sponsor  to  prepare  one  or  more  of  the 
following:  The  Exposure  Assessment, 
Risk  Assessment,  and  Data  Needs 
Assessment. 

Table  4.— Time  Allowed  to  Con- 
duct Toxicology  Test  and  Pre- 
pare Final  Report 


Test 


Months 


Acute  oral  toxicity  (up/down)  OR        18 
Acute  intialation  toxicity 


In  vitro  gene  mutation    Bacterial     18 
reverse  mutation  assay 


In  vitro  chromosomal  at)errations 

18 

90  Day  subchronic  in  rodents 

18 

Reproduction  and  fertility  effects 

29 

Prenatal     developmental    toxicity 
(two  species) 

12 

In  VIVO  mammalian  twne  marrow     16 
chromosomal  at)errations,  OR 

In    VIVO    mammalian    erythrocyte 
micronucleus 


Immunotoxicity 


Metabolism  and  pharmacokinetics 
Carcinogenicity  OR 


12^ 


Table  4.— Time  Allowed  to  Con- 
duct Toxicology  Test  and  Pre- 
pare Final  Report — Continued 


Test                               Months 

Chronic  toxicity/carcinogenicity 

Neurotoxicity  screening  battery 

21 

Developmental  neurotoxicity 

21 

12 


60 


'  If  the  test  for  immunotoxicity  is  run  as  a 
satellite  of  another  study,  the  final  report 
would  be  due  on  the  reporting  date  of  the 
other  study 

W  How  Will  the  VCCEP  Pilot  Program 
be  Evaluated? 

Evaluation  of  the  pilot  program  is 
critical  to  the  success  of  the  VCCEP.  The 
evaluation  will  consider  what 
modifications  might  be  made  which 
would  make  the  VCCEP  run  more 
efficiently.  One  efficiency  that  might  be 
introduced  into  the  program  is 
requesting  the  sponsor  to  commit  to 
more  than  one  tier  at  a  time.  Experience 
gained  from  the  pilot  may  indicate 
whether  it  is  best  to  run  the  program 
with  commitments  at  each  tier,  e.g. 
three  commitments,  or  to  run  the 
program  with  two  conunitments,  i.e.,  to 
Tier  1  and  to  Tiers  2/3.  The  evaluation 
of  the  pilot  program  will  also  look  at  the 
time  frames  allowed  for  sponsor 
commitment  which  for  the  pilot  is  6 
months  to  commit  to  Tier  1,  4  months 
to  commit  to  Tier  2,  and  4  months  to 
commit  to  Tier  3.  At  this  time,  EPA 
expects  to  evaluate  the  pilot  at  3  and  6 
years  after  its  initiation. 

A  key  feature  in  the  evaluation  of  the 
pilot  program  will  be  an  objective 
evaluation  of  the  performance  of  the 
Peer  Consultation  Process  and  its 
results.  The  evaluation  will  be 
organized  and  conducted  by  EPA,  but 
representatives  of  the  third  party 
contractor  and  stakeholders  will  be 
consulted. 

Questions  to  address  in  evaluating  the 
Peer  Consultation  Process  should 
include,  but  not  necessarily  be  limited 
to.  the  following: 

•  Has  the  Peer  Consultation  Process 
been  open  and  transparent? 

•  Has  the  Peer  Consultation  Process 
been  efficient?  If  not,  what 
improvements  could  be  made? 

•  Does  the  evaluative  process  provide 
a  scientifically  rigorous  and  effective 
means  for  developing  results  and 
comments  from  Peer  Consultation  and 
for  assisting  EPA  in  developing 
decisions? 

•  Has  the  Peer  Consultation  Group 
adequately  considered  both  toxicology 
and  exposure  information  in  developing 
its  results? 
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•  Have  the  communications  related  to 
the  Peer  Consultation  Process,  activities 
and  outcomes  been  effective  and  have 
they  facilitated  public  understanding 
and  use  of  the  information  generated 
from  this  process? 

EPA  believes  that  the  VCCEP  pilot 
presents  a  unique  opportunity  for  EPA, 
the  chemical  industry,  and  other 
stakeholders  to  demonstrate  that  they 
can  jointly  manage,  participate  in,  and 
generate  results  in  an  in-depth  hazard, 
exposure,  and  risk  assessment  program. 
While  the  focus  of  this  pilot  is  on 
chemicals  that  may  have  potential 
health  effects  on  children,  EPA  believes 
that  the  process  to  be  evaluated  in  the 
pilot  may  have  broader  applications  in 
the  future.  For  example,  it  may  present 
a  mechanism  to  follow  up  on  chemicals 
that  are  of  concern  based  on  information 
developed  in  the  HPV  Challenge 
Program,  In  the  event  that  there  is  little 
participation  in  the  pilot  or  if  the 
activities  under  the  pilot  are 
unnecessarily  drawn  out  and  resource 
inefficient,  ElPA  will  evaluate  whether 
its  TSCA  chemicals  progrsuns  should 
revert  to  a  more  conventional  regiilatory 
approach,  especially  with  regard  to  test 
rules  under  TSCA  section  4  or  other 
regulatory  actions. 

X.  How  Will  the  Data  Resulting  from  the 
VCCEP  and  its  Pilot  be  Provided  to  the 
Public? 

Because  the  chemicals  selected  for  the 
VCCEP  are  believed  to  have  widespread 
potential  for  exposures  to  both  children 
and  prospective  parents,  EPA  believes 
that  the  availability  of  the  information 
that  will  be  developed  as  a  result  of  this 
prognun  is  vitally  important  so  that 
government,  industry,  and  the  public 
can  imderstand  potential  chemical 
hazards,  exposures,  and  risks  posed  to 
the  nation's  children, 

EPA  vdll  announce  on  the  VCCEP 
web  site  the  public  availability  in  the 
TSCA  NCIC  of  the  Hazard  Assessments, 
Exposure  Assessments,  Risk 
Assessments,  and  Data  Needs 
Assessments  developed  for  this 
program.  It  will  similarly  provide  access 
to  EPA's  communications  with  sponsors 
and  the  reports  of  the  third  party 
contractor  who  will  compile  the  results 
and  comments  from  the  Peer 
Consultation,  Stakeholders  will  also  be 
involved  in  contributing  to  follow  up 
communication  of  risk  information 
developed  by  this  program. 

Y.  How  Will  the  Information  Submitted 
for  the  VCCEP  and  its  Pilot  be  Used  by 
EPA? 

When  data  and  other  information 
generated  from  this  program  become 
available,  EPA  wdll  utilize  a  risk-based. 


scientifically  sound  process  to  make 
decisions  on  the  need  for  further 
information  gathering  or  risk  reduction 
action.  All  stakeholders  to  this  process 
will  be  involved  in  contributing  to 
follow  up  actions  that  result  from 
information  developed  by  this  program. 
The  sponsor  and  other  stakeholders  will 
be  provided  adequate  notice  and  a 
reasonable  opportunity  to  comment 
should  EPA  perceive  the  need  to  initiate 
risk  reduction  actions  based  on  that 
data. 

IV.  Volunteering  for  the  VCCEP  Pilot 

A.  What  are  My  Legal  Obligations  If  I 
Volunteer  for  the  VCCEP  or  its.  Pilot? 

If  a  company  volunteers  to  sponsor  a 
chemical  in  the  VCCEP  or  its  pilot  it  has 
made  a  voluntary  commitment  to 
develop  hazard  and  exposiure  data  on  a 
specific  chemical  in  the  program 
consistent  with  EPA's  Chemical  Right- 
to-Know  Initiative.  Commitments  are 
not  enforceable  agreements  or  contracts. 
Sponsors  may  withdraw  their 
sponsorship  of  a  chemical  at  any  time 
with  the  understanding  that  EPA  may 
then  exercise  its  authority  to  require 
testing  under  TSCA  where  appropriate. 
Where  a  chemical  is  currently  being 
sponsored  under  VCCEP  or  its  pilot,  the 
Agency  will  take  this  into  consideration 
when  considering  taking  actions  under 
TSCA  section  4. 

B.  How  do  I  Volunteer  to  Sponsor  My 
Chemical  at  Tier  1  of  the  Pilot? 

To  sponsor  a  chemical  at  Tier  1 ,  a 
company  (or  consortium)  would 
forward  a  letter  to  EPA  indicating  their 
commitment  to  handling  the  chemical 
under  the  VCCEP  pilot.  This 
commitment  letter  should  be  submitted 
between  January  25,  2001  and  June  25, 
2001.  The  commitment  letter  must 
identify  the  chemical  by  name  and  CAS 
No.,  include  a  technical  contact  per  Unit 
I.D,  (and  member  companies  for 
consortia),  commit  to  starting 
development  of  Tier  1  hazard  and 
exposure  data  described  in  Units  III,H., 
III.I..  III.J.,  and  m.K.  within  6  months 
after  the  end  of  the  sign  up  period,  and 
include  the  anticipated  start  date  and 
submission  date  to  EPA  of  Tier  1 
information. 

For  purposes  of  the  VCCEP,  Tier  1 
includes  the  hazard  endpoints  foimd  in 
the  HPV  Challenge  as  well  as  any 
existing  Tier  2  or  Tier  3  hazard  data. 
Sponsors  are  encouraged  to  begin  efforts 
under  the  VCCEP  within  6  months  after 
the  end  of  the  sign  up  period,  but  may 
opt  to  delay  the  start  year  for  developing 
Tier  1  hazard  and  exposuLre  data  to  be 
consistent  with  the  commitment  made 
to  the  HPV  Challenge  Program.  Also, 


new  testing  of  individual  chemicals 
(i.e.,  those  HPV  chemicals  not  proposed 
for  testing  in  a  category')  shall  be 
deferred  until  November  2001  (Ref.  40). 
In  these  cases.  Tier  1  data  (as  described 
above)  should  be  provided  in  January-  of 
the  start  year. 

Sponsors  or  consortia  making  a  Tier  1 
commitment  for  a  specific  chemical 
would  agree  to: 

1.  Sponsor  the  chemical  in  Tier  1. 

2.  Develop  a  Hazard  Assessment  of 
Tier  1  (existing  and  new  studies  as 
needed)  studies  and  existing  higher  tier 
hazard  studies,  as  described  in  Units 
III.H.  and  m.I. 

3.  Develop  an  Exposure  Assessment, 
Risk  Assessment,  and  a  Data  Needs 
Assessment  as  described  in  Units  III.H., 
III.J.,  III.K.,  m.M.,  III.N.,  and  ffl.O. 

4.  Prepare  a  Peer  Consultation 
Document  as  described  in  Unit  III.R. 
and  provide  three  hard  copies  and  an 
electronic  copy  to  EPA.  EPA  will  make 
the  Document  available  to  the  public 
and  the  third  party  contractor. 

5.  Make  a  good  faith  effort  to  start  and 
finish  all  work  in  a  timely  manner  and 
within  the  time  period  specified. 

6.  Make  all  hazcu-d  and  exposure  data 
developed  for  this  program  publicly 
available. 

7.  Judge  existing  hazard  studies  not 
conducted  per  Good  Laboratory 
Practices  (GLPs)  guidelines  based  on 
their  merits. 

8.  Generate  any  new  hazard  data 
using  GLPs  and  test  guidelines  in  Table 
3ofUnitm.D. 

9.  Develop  exposure  data  that  is 
representative  of  knowTi  exposure 
scenarios  and  is  of  known  quality. 

10.  Cooperate  with  other  potential 
sponsors  in  facilitating  the  formation  of 
consortia. 

C.  How  do  I  Volunteer  to  Sponsor  My 
Chemical  at  Tier  2  of  the  Pilot? 

To  sponsor  a  chemical  at  Tier  2.  a 
company  (or  consortium)  would 
forward  a  letter  to  EPA  indicating  their 
commitment  to  handling  the  chemical 
under  Tier  2  of  the  VCCEP  pilot.  The 
commitment  letter  must  identif\'  the 
chemical  by  name  and  CAS  No.,  include 
a  technical  contact  per  Unit  I.D.  (and 
member  companies  for  consortia), 
commit  to  starting  development  of  Tier 
2  hazard  and  exposure  data  described  in 
Units  ffl.H.,  in.I.,  m.J.  and  III.L.  no  later 
than  6  months  after  the  end  of  the  sign 
up  period,  and  include  the  anticipated 
start  date  and  submission  date  to  EPA 
of  Tier  2  information.  Tier  2 
commitments  should  be  made  by 
sponsor  companies  within  4  months  of 
the  issuance  of  EPA's  Tier  2  Data  Needs 
Decision. 
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Sponsors  or  consortia  making  a  Tier  2 
commitment  for  a  specific  chemical 
would  agree  to  complv  with  the 
guidance  in  I'nit  IV. B. 4.  through  10  as 
well  as  the  following: 

1.  Sponsor  the  chemical  in  Tier  2 

2.  Develop  a  Hazard  Assessment  of 
Tier  2  (existing  and  new  studies  as 
needed)  studies  and  existing  higher  tier 
hazard  studies,  as  described  in  Units 
III.H.  andlll.I 

3.  Develop  an  Exposure  Assessment, 
Risk  Assessment,  and  a  Data  Needs 
Assessment  as  described  in  Units  III.H.. 
nil  ,111. L.  III. M.  III. N.  and  III  O. 

D.  How  do  I  Volunteer  to  Sponsor  My 
Chemicn]  at  Tier  3  of  the  Pilof 

To  sponsor  a  chemical  at  Tier  3,  a 
company  (or  consortium)  would 
forward  a  letter  to  EP.-\  indicating  their 
commitment  to  handling  the  chemical 
under  Tier  3  of  the  VCCEP  pilot.  The 
commitment  letter  must  identif\-  the 
chemical  bv  name  and  CAS  No.,  include 
a  technical  contact  per  L'nit  ID.  (and 
member  companies  for  consortia), 
commit  to  starting  development  of  Tier 
3  hazard  and  exposure  data  described  in 
Units  III.H  .  III. I..  Ill  I.,  and  III.L.  no  later 
than  6  months  after  the  end  of  the  sign 
up  period,  and  include  the  anticipated 
start  date  and  submission  date  to  EPA 
of  Tier  3  information.  Tier  3 
commitments  should  be  made  by 
sponsors  within  4  months  of  the 
issuance  of  EP.A's  Tier  3  Data  Needs 
Decision 

Sponsors  or  consortia  making  a  Tier  3 
commitment  for  a  specific  chemical 
would  agree  to  comply  with  the 
guidance  in  l'nit  IV. B  4  through  10  as 
well  as  the  following: 

1   Sponsor  the  chemical  in  Tier  3. 

2.  Develop  a  Hazard  Assessment  of 
Tier  3  (existing  and  new  studies  as 
needed)  studies,  as  described  in  Units 
III.H  and  III. I. 

3.  Develop  an  Exposure  Assessment 
and  Risk  Assessment  as  described  in 
Units  III. H.  III. I.  III.L..  and  III. M. 

V.  Identification  of  Manufacturers  and 
Importers  of  Pilot  VCCEP  Chemicals 

When  CBI  is  not  an  issue.  EPA  will 
assist  in  identif>-ing  the  manufacturers 
and  importers.  A  list  of  VUCEP  pilot 
chemicals  and  non-CBI  manufacturers 
and  importers  who  reported  to  the  1998 
lUR  IS  included  in  Kef.  36  Similar 
information  is  available  from  the  HPV 
Challenge  Program  web  site  on 
manufacturers  and  importers  of  HPV 
chemicals  reporting  under  the  1990  and 
1994  lURs.  EPA  encourages  all 
companies  that  manufacture  or  import  a 
selected  chemical  to  share  the 
responsibility  of  supporting  this 
program 


VI.  Tracking  VCCEP  Pilot  Sponsor 
Commitments  and  Performance 

Public  confidence  in  the  successful 
outcome  of  this  voluntary  program  and 
ongoing  participation  by  the  sponsors 
are  both  enhanced  bv  the  publics 
ability  to  follow  the  program's  progress 
as  it  occurs.  EPA  will  maintain  a 
database  on  its  web  site  which  will  list 
the  sponsor  commitments.  Information 
in  the  tracking  database  will  include: 

•  (.AS  No  and  name  of  the  chemical. 

•  Sponsors  and  any  consortia 
involved 

•  Expected  and  actual  start  date  and 
submission  date  to  EPA  for  Tier  1 
information. 

•  Third  party  contractor  report  on  the 
results  and  comments  from  Peer 
Consultations  and  EPA's  Data  Needs 
Decisions  for  Tier  2  and  Tier  3. 

•  Status  of  Tier  2  and  Tier  3 
commitments. 

•  Expected  and  actual  start  date  and 
submission  date  to  EPA  for  Tier  2  and 
Tier  3  information. 

VII.  Schedule  for  the  VCCEP  Pilot 

The  schedule  goals  for  the  VCCEP 
pilot  are  as  follows: 

•  Receive  Tier  1  commitments  to  the 
VCCEP  pilot  between  )anuar>'  25,  2001 
and  )une  25.  2001. 

•  Sponsors  iqitiate  any  needed  studies 
within  6  months  after  the  end  of  the 
sign  up  period. 

•  Sponsors  complete  needed  studies 
within  the  time  period  specified  in 
Table  4  of  Unit  IIl.V,.  unless  they  have 
reqiiesti'd  an  extension  of  up  to  4 
months  to  prepare  one  or  more  of  the 
following  assessments:  Exposure 
Assessment.  Risk  Assessment,  and  Data 
Needs  Assessment. 

•  Make  all  Tier  1  Assessments 
publicly  available  within  1  month  of 
receipt  by  EPA. 

•  Peer  Consultation  reviews  Tier  1 
Assessments,  third  party  contractor 
compiles  results  and  comments,  and 
sends  report  to  EPA. 

•  EPA  announces  the  Tier  2  Data 
Needs  Decision 

1.  60-Day  comment  period  if 
Decision  differs  substantially  from  what 
is  presented  in  the  third  party 
contractor's  report 

2.  EPA  announces  the  final  Tier 
2  Data  Needs  Decision. 

•  Receive  Tier  2  commitments  within 
4  months  of  the  final  Tier  2  Data  Needs 
Decision. 

•  Sponsors  initiati;  any  needed  studies 
within  6  months  after  the  end  of  the 
sign  up  [lenod. 

•  .Sponsors  complete  needed  studies 
within  the  time  period  specified  in 
Table  4  of  Unit  III.V  .  unless  thev  have 


requested  an  extension  of  up  to  4 
months  to  prepare  one  or  more  of  the 
following  assessments:  Exposure 
.Assessment.  Risk  Assessment,  and  Data 
Needs  Assessment. 

•  Make  all  needed  Tier  2  Assessments 
publicly  available  within  1  month  of 
receipt  by  EPA. 

•  Peer  Consultation  reviews  Tier  2 
Assessments,  third  party  contractor 
compiles  results  and  comments,  and 
sends  report  to  EPA. 

•  EPA  announces  the  Tier  3  Data 
Needs  Decision. 

1 .  60-Day  comment  period  if 
Decision  differs  substantially  from  what 
is  presented  in  the  third  party 
c:ontractor's  report. 

2.  EPA  announces  the  final  Tier 

3  Data  Needs  Decision. 

•  Receive  Tier  3  commitments  within 

4  months  of  the  final  Tier  3  Data  Needs 
Decision. 

•  Sponsors  initiate  any  needed  studies 
within  6  months  after  the  end  of  the 
sign  up  period. 

•  Sponsors  complete  needed  studies 
within  the  time  period  specified  in 
Table  4  of  Unit  IIl.V.,  unless  they  have 
requested  an  extension  of  up  to  4 
months  to  prepare  one  or  more  of  the 
following  assessments:  Exposure 
Assessment,  Risk  Assessment,  and  Data 
Needs  Assessment. 

•  Make  all  needed  Tier  3  Assessments 
publicly  available  within  1  month  of 
receipt  by  EPA. 

•  Peer  Consultation  reviews  Tier  3 
Assessments,  third  party  contractor 
compiles  results  and  comments,  and 
sends  report  to  EPA. 

•  EPA  announces  its  evaluation  of 
Tier  3  data. 

1.  60-Day  comment  period  if  EPA 
identifies  additional  information  needs. 

2.  EPA  announces  the  final 
evaluation  of  Tier  3  data. 

•  Evaluation  of  pilot  program. 

•  Initiate  any  necessary  Risk 
Reduction  and  Risk  Communication 
after  review  of  final  Risk  Assessment. 
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subject  to  approval  under  the  PRA. 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
appearing  in  the  preamble  of  the  notice, 
are  listed  in  40  CFR  part  9,  and  included 
on  the  related  collection  instrument 
The  information  collection  activities 
related  to  the  submission  of 
commitment  letters  and  submission  n( 
data  on  health  effects  have  been 
approved  under  OMB  control  number 
2070-0033  (EPA  ICR  \o.  1139)  (Ref  52). 
EPA  will  develop  a  new  ICR  to  cover  the 
submission  of  exposure  and  risk 
information  for  the  chemicals  m  the 
VCCEP.  The  availability  of  the  new  ICR 
will  be  announced  in  the  Federal 
Register  and  there  will  be  an 
opportunity  for  public  comment   Cpon 
OMB  approval  of  the  new  ICR.  EPA  will 
send  a  letter  to  the  sponsors  or  issue  a 
Federal  Register  notice  remindins  them 
of  the  due  date  for  the  Tier  1 
information  and  will  include  the  ICK 
number  and  OMB  control  number 
covering  the  data  collection. 

The  collection  of  commitment  letters 
and  health  effects  information  discussed 
in  this  notice  is  approved  bv  OMB  and 
the  total  burden  hours  currentU 
approved  for  the  information  t;olle(  tmn 
acti\'ities  for  a  vniuntdr\'  cheniH  al 


evaluation  program  specifically 
a(  (  ounts  for  the  Agency's  burden 
estimate  for  22  chemicals  during  the 
OMB  approved  information  collection 
period   EPA  b(>lieves  that  if  several 
(hemic  als  are  addressed  as  a  group 
instead  of  individually,  as  discussed  in 
L^nit  111  A,  for  o-.xvlene  and  /n-xylene. 
that  the  burden  estimate  for  a  group 
should  be  that  for  a  single  chemical. 
EP.-\  therefore  believes  that  the  existing 
a[iproval  includes  a  sufficient  burden 
hour  allocation  to  cover  the  burden 
related  to  the  23  chemicals  in  the  pilot 
of  this  voluntary  program. 

The  voluntary  testing  program 
mvohes  the  submission  by  the  sponsor 
of  one  commitment  letter  per  year  and 
one  long  term  report  (referred  to  in  this 
program  as  the  Peer  Consultation 
Document)  per  chemical  or  group  per 
vear  EPA  estimates  that  the  information 
( (illection  activities  related  to 
(ommitment  letters  and  health  effects 
evaluation/testing  discussed  in  the  Peer 
Consultation  Document  would  result  in 
total  burden  hours  of  approximately 
39.768  (Ref,  52.  Attachment  7)  .  The 
a^erage  burden  is  estimated  to  be  68.36 
hours  per  response  (Ref.  52). 

As  (fefined  bv  the  PRA  and  5  CFR 
1320. 3(b).  "burden"  means  the  total 
time,  effort,  or  financial  resources 


expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Children,  Hazardous  substances.  Health 
and  safety. 

Dated;  December  1.5. ,2000, 
Susan  H.  Wayland. 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxics. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6921-*] 

Office  Of  Environmental  Justice  Small 
Grants  Program;  Application  Guidance 
FY  2001 

Introduction 

This  guidance  outlines  the  purpose, 
goals,  and  general  procedures  for 
application  and  award  under  the  Fiscal 
Year  (FY)  2001  Environmental  [ustice 
Small  Grants  Program  (EJSGP)  For  FY 
2001,  the  U.S.  Environmental  Protection 
Agencv  (EPA)  will  make  available 
approximately  SI. 500, 000  in  grant  funds 
to  eligible  organizations  (pending 
availability  of  funds);  S500.000  of  this 
amount  is  available  for  Superfund 
projects  only  Applications  must  be 
mailed  to  your  appropriate  EPA  regional 
office  (listed  in  Section  III)  and 
postmarked  by  the  U.S.  Postal  Service 
no  later  than  midnight  Friday.  March  9, 
2001 

This  guidance  includes  the  following: 

I.  Scope  dnd  Purpose  of  the  OE)  Smalt  Grsnts 

Program 

II.  Eligible  Applicants  and  Activities 

III.  Application  Requirements 

IV.  Process  for  .Awarding  Grants 

V.  Expected  Time-frame  for  Reviewing  and 

Awarding  (".rants 
V!  Project  Period  and  Final  Reports 
\  !!   Fiscal  Vear  2002  OE)  Small  Grants 

Program 

Translations  Available 

A  Spanish  translation  of  this 
announcement  may  be  obtained  by 
calling  the  Office  of  Environmental 
lusticeat  1-800-962-621.5. 

Hav  traducciones  disponibles  de  este 
anuncio  en  espanol.  Si  usted  esta 
interesado  en  obtener  una  traduccion  de 
este  anuncio  en  espanol.  por  favor  llame 
a  La  Officina  de  |usticia  Ambiental 
conocida  como  "Office  of 
Environmental  Justice,"  linea  gratuita 
(1-800-962-6215). 

I.  Scope  and  Purpose  of  the  DEI  Small 
Grants  Program 

The  purpose  of  this  grant  program  is 
to  provide  financial  assistance  to 
eligible  community  groups  lie  . 
community-based/grassroots 
organizations,  churches,  or  other 
nonprofit  organizations)  and  federally 
recognized  tribal  governments  that  are 
working  on  or  plan  to  carry  oirt  projects 
to  address  environmental  justice  issues. 
Preference  for  awards  will  be  given  to 
community-based/grassroots 
organizations  that  are  working  on  local 
solutions  to  local  environmental 
problems.  Funds  can  be  used  to  develop 
a  new  activity  or  substantially  improve 
the  quality  of  existing  programs  that 
have  a  direct  impact  on  affected 


communities.  All  awards  will  be  made 
in  the  form  of  a  grant  not  to  exceed  one 
year. 

Background 

In  its  1992  report.  Environmental 
Equity:  Reducing  Risk  for  All 
Communities.  EPA  found  that  minority 
and  low-income  populations  may 
experience  higher  than  average 
exposure  to  toxic  pollutants  than  the 
general  population.  The  EPA 
established  the  OEJ  in  1992  to  help 
these  communities  identify  and  assess 
pollution  sources,  to  implement 
environmental  awareness  and  training 
programs  for  affected  residents,  and  to 
work  with  community  stakeholders  to 
devise  strategies  for  environmental 
improvements. 

In  lune  of  1993,  OEJ  was  delegated 
granting  authority  to  solicit,  select, 
supervise,  and  evaluate  environmental 
justice-related  projects,  and  to 
disseminate  information  on  the  projects' 
content  knd  effectiveness.  Fiscal  year 
(FY)  1994  marked  the  first  year  of  the 
OE|  Small  Grants  Program.  The  chart 
below  shows  how  the  grant  monies  have 
been  distributed  since  F"Y  1994. 


Fiscal  year 

SAmount 

Numt)er  of 
awards 

1994     

500.000 
3.000.000 
2.800.000 
2.700.000 
2.500.000 
1  455.000 

899.000 

71 

1995    

^7i 

1996          . ., 

152 

1997         

139 

1998        

123 

1999        

.     95 

2000 :... 

61 

How  Does  EPA  Define  Environmental 
justice  Under  the  Environmental  Justicq 
Small  Grants  Program^ 

Environmental  justice  is  the  fair 
treatment  and  meaningful  involvement 
of  all  people  regardless  of  raoe,  color, 
national  origin,  culture,  education,  or 
income  with  respect  to  the 
development,  implementation,  and 
enforcement  of  environmental  laws, 
regulations,  and  policies.  Fair  treatment 
means  that  no  one  group  of  people, 
including  racial,  ethnic,  or 
socioeconomic  groups,  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  resulting 
from  industrial,  municipal,  and 
commercial  operations  or  the  execution 
of  federal,  state,  local,  and  tribal 
environmental  programs  and  policies. 
Meaningful  involvement  means  that:  (1) 
potentially  affected  community 
residents  have  an  appropriate 
opportunity  to  participate  in  decisions 
about  a  proposed  activity  that  will  affect 
their  environment  and/or  health;  (2)  the 
public's  contribution  can  influence  the 
regulatory  agency's  decision;  (3)  the 
concerns  of  all  participants  involved 
will  be  considered  in  the  decision- 


making process;  and  (4)  the  decision- 
makers seek  out  and  facilitate  the 
involvement  of  those  potentially 
affected. 

II.  Eligible  Applicants  and  Activities 

A.  Who  May  Submit  Applications  and 
May  an  Applicant  Submit  More  Than 
One? 

Any  affected,  non-profit  community 
organization  501c(3)  or  501c(4) '  or 
federally  recognized  tribal  government 
may  submit  an  application  upon 
publication  of  this  solicitation. 
Applicants  must  be  non-profit  to  receive 
these  federal  funds.  State-recognized 
tribes  or  indigenous  peoples' 
organizations  can  apply  for  grant 
assistance  if  they  meet  the  definition  of 
a  nonprofit  organization.  "Non-profit 
organization"  means  any  corporation, 
trust,  association,  cooperative,  or  other 
organization  that:  (1)  Is  operated 
primarily  for  scientific,  educational, 
service,  charitable,  or  similar  purposes 
in  the  public  interest;  (2)  is  not 
organized  primarily  for  profit;  and  (3) 
uses  its  net  proceeds  to  maintain, 
improve,  and/or  expand  its  operations. 
While  stats  and  local  governments  and 
academic  institutions  aie  eligible  to 
receive  grants,  preference  will  be  given 
to  non-profit,  community-baSed/ 
grassroots  organizations  and  federally 
recognized  tribal  governments. 
Preference  may  be  given  to  those 
organizati9ns  that  have  not  received 
previous  grants  uruler  the 
Environmental  Justice  Small  Grants 
Program.  Individuals  are  not  eligible  to 
receive  grants. 

The  Environmental  Justice  Small 
Grants  Program  is  a  competitive  process. 
To  prevent  preferential  treatment  to  any 
single  potential  applicant,  the  Agency 
will  offer  training  and/or  conference 
calls  on  grant  application  guidelines. 
We  encourage  you  to  participate  so  that 
you  can  have  your  questions  answered 
in  a  public  forum.  Please  call  your 
Regional  office  to  inquire  about  the 
scheduled  dates  of  the  special  training 
and  conference  calls.  (See  Contact  List 
in  this  document). 

EPA  will  consider  only  one 
application  per  applicant  for  a  given 
project.  Applicants  may  submit  more 
than  one  application  if  the  applications 
are  for  separate  and  distinct  projects  or 
activities.  Applicants  that  previously 
received  funds  under  the  Environmental 
Justice  Small  Grants  Program  may 


■  •■K.s  a  result  of  the  Lobbying  Disclosure  .^ct  of 
1995.  EP.A  (and  other  federal  agencies)  may  not 
award  grants  to  non-profit.  501(c)(4)  organizations 
thai  engage  in  lobbying  activities.  This  restriction 
applies  to  any  lobbying  activities  of  a  501(c)(4) 
organization  without  distinguishing  between 
lobbving  funding  by  federal  money  and  lobbying 
funded  b\  other  sources. 
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submit  an  application  for  FY  2001. 
Every  application  for  FY  2001  is 
evaluated  based  on  the  merit  of  the 
proposed  project  in  comparison  to  other 
FY  2001  pre-applications.  Past 
performance  may  be  considered  during 
the  ranking  and  evaluation  process  for 
those  applicants  who  have  received 
previous  grants, 

B.  What  Types  of  Projects  Are  Eligible 
for  Funding? 

While  there  are  many  applications 
submitted  from  community  groups  for 
equally  worthwhile  projects,  EPA  is 
emphasizing  the  need  for  projects  in 
two  categories:  (1).  Projects  which 
address  public  health  concerns/issues  in 
niinority  and/or  low-income 
communities,  (2).  Projects  which 
address  how  enviroiunental  information 
is  made  available  in  minority  and/or 
low-income  communities.  Both  areas  of 
concentration  are  important  issues  to 
local  commimities.  To  be  considered  for 
funding,  the  application  must  include 
the  following  information:  (1)  How  the 
project  proposes  to  address  the  issues 
related  to  at  least  two  environmental 
statutes;  a^d  (2)  how  the  proposed 
project  meets  at  least  two  of  the  program 
goals, 

(1)  Multi-Media  Statutory  Requirement 

The  Environmental  Justice  Small 
Grants  Program  awards  grants  under  a 
multimedia  granting  authority.  This 
means  that  recipients  of  these  funds 
must  implement  projects  that' address 
pollution  in  more  than  one 
enriromnental  mediimi  (e.g.,  air,-  water). 
To  show  evidence  of  the  breadth  of  the 
project's  scope,  the  application  must     • 
identify  at  least  two  enviroimietital 
statutes  that  the  project  will  address. 
Most  often,  your  project  will  include 
activities  gutlined  in  the  following 
environmental  statutes: 

a.  Clean  Water  Act,  Section  104(b)(3): 
conduct  and  promote  the  coordination 
of  research,  investigations,  experiments, 
training,  demonstration,  surveys,  and 
studies  relating  to  the  causes,  extent, 
prevention,  reduction,  and  elimination 
of  water  pollution. 

b.  Safe  Drinking  Water  Act,  Section 
1442(b)(3):  develop,  expand,  or  carry 
out  a  program  (that  may  combine 
training,  education,  and  employment) 
for  occupations  relating  to  the  public 
health  aspects  of  providing  safe 
drinking  water, 

c.  Sand  Waste  Disposal  Act,  Section 
8001(a):  conduct  and  promote  the 
coordination  of  research,  investigations, 
experiments,  training,  demonstrations, 
siu^^eys,  public  education  programs,  and 
studies  relating  to  solid  waste  (e.g., 
health  and  welfare  effects  of  exposure  to 


materials  present  in.  solid  waste  and 
methods  to  eliminate  such  effects), 

d.  Clean  Air  Act,  Section  103(b)(3): 
conduct  research,  investigations, 
experiments,  demonstrations,  surveys, 
and  studies  related  to  the  causes,  effects 
(including  health  and  welfare  effects), 
extent,  prevention,  and  control  of  air 
pollution. 

Your  project  may  be  very  research- 
oriented  and  specific  to  a  particular 
enviroiunental  problem.  If  this  is  the 
case,  you  may  reference  the  following 
environmental  statutes  (list  either  one  of 
the  following  and  one  listed  above  or 
two  of  the  following). 

e.  Toxic  Substances  Control  Act, 
Section  10(a):  conduct  research, 
development,  and  monitoring  activities 
on  toxic  substances. 

f.  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  Section  20(a):  conduct 
research  on  pesticides. 

g.  Marine  Protection,  Research,  and 
Sanctuaries  Act,  Section  203:  conduct 
research,  investigations,  experiments, 
training,  demonstrations,  surveys,  and 
studies  relating  to  the  ininimizing  or 
ending  of  ocean  dumping  of  hazardous 
materials  and  the  development  of 
alternatives  to  ocean  dumping. 

h.  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  Section  3ll(c)  "research 
with  respect  to  the  detection, 
assessment,  and  evaluation  of  the  effects 
on  and  risks  to  human  health  of  [due  to] 
hazardous  substances  and  detection  of 
hazardous  substances  in  the 
errvironment."  The  term  "hazardoiis 
substances"  in  CERCLA  Section  101(14) 
does  not  include  many  petroleum 
products.  This  Act  is  often  referred  to  as 
"Superfund." 

EPA's  grant  regulations  define 
"research"  as  "system^ic  study 
directed  toward  a  fuller  scientific 
knowledge  or  understanding  of  the 
subject  studied,"  40  CFR  30,2(dd).  EPA 
has  interpreted  "research"  to  include 
study  that  extends  to  socioeconomic, 
institutional,  and  public  policy  issues  as 
well  as  the  "natural"  sciences. 

Please  note:  If  your  project  includes 
scientific  research  and/or  data 
collection,  you  must  be  prepared  to 
submit  a  Quality  Assurance  Plan  (QAP) 
to  your  EPA  Project  Officer  prior  to  the 
beginning  of  the  research. 

(2)  Special  Requirements  for 
"Superfund"  grants  funded  under 
CERCLA 

a.  CERCLA,  Section  311(c),  only 
authorizes  research  grants.  Therefore, 
Superfund  grants  can  only  be  awarded 
when  the  project  is  of  a  research  nature. 
Research  is  the  detection,  assessment, 
and  evaluation  of  the  effects  on.  and 


risks  to  human  health,  from  hazardous 
substances  and/or  the  detection  of 
hazardous  substances  in  the 
environment. 

b.  Applicants  must  demonstrate  that 
the  research  project  relates  to 
"hazardous  substances"  as  that  term  is 
defined  by  CERCLA  101(14).  There  is  a 
list  of  hazardous  substances  at  40  CFR 
302.4  which,  while  not  exclusive,  does 
provide  useful  guidance. 

c.  Research  funded  under  CERCLA 
311(c)  cannot  relate  to  petroleum 
products  excluded  from  the  definition 
of  hazardous  substances  found  at 
CERCLA  101(14). 

d.  Applicants  must  meet  the 
requirement  that  the  project  relate  to 
two  environmental  grant  authority 
statutes  by  proposing  a  research  project 
authorized  by  both  CERCLA  31 1(c)  and 
another  statute  listed  above  which 
authorizes  research  funding. 

e.  The  project  must  be  of  a  research 
nature  only,  i.e.,  survey,  research, 
collecting  and  analyzing  data  which 
will  be  used  to  expand  scientific 
knowledge  cm-  understanding  of  the 
subject  studied.  Projects  which  expand 
the  scientific.knowledge  or 
understanding,  of  community  members, 
about  the  hazardous  substances  issues 
that  effect  them  can  l»e  funded  as  EJ 
Superfund  grants. 

f  The  project  cannot  carry  out 
training  activities,  other  than  training  in 
research  techniques,  or  outreach, 
technical  assistance,  or  public  education 
or  awareness  activities. 

g.  The  .project  can  include  conferences 
only  if  the  purpose  of  the  conference  is 
to  present  research  results  or  to  gather 
research  data. 

(3)  Office  of  Environmental  Justice 
Small  Grants  Program  Goals 

In  addition  to  the  multi-statute 
requirement  outlined  above,  the 
application  must  also  include  a 
description  of  how  an  applicant  plans  to 
meet  at  least  two  of  the  three  program 
goals  listed  below.  See  Section  III 
"ApplicatioD  Requirements "  for  more 
details. 

1.  Identify  necessary  improvements  in 
communication  and  coordination 
among  all  stakeholders,  including 
existing  communit\'-based/grassroots 
organizations  and  local,  state,  tribal,  and 
federal  environmental  programs. 
Facilitate  communication  and 
information  exchange,  and  create 
partnerships  among  stakeholders  to 
address  disproportionate,  high  and 
adverse  environiriental  exposure  (e.g., 
workshops,  awareness  conferences, 
establishment  of  community 
stakeholder  committees): 
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2.  Build  communitv  capacity  to 
identify'  local  environmental  justice 
problems  and  involve  the  communitv  in 
the  design  and  implementation  of 
activities  to  address  these  concerns. 
Enhance  critical  thinking,  problem- 
solving,  and  active  participation  of 
affected  communities,  (e.g..  train-the- 
trainer  programs). 

3.  Enhance  community  understanding 
of  environmental  and  public  health 
information  systems  and  generate 
information  on  pollution  in  the 
community  !f  appropriate,  seek 
technical  experts  to  demonstrate  how  to 
access  and  interpret  public 
environmental  data  (eg..  Geographic 
Information  Systems  (GIS).  Toxic 
Release  Inventories  (TRI)  and  other 
databases). 

The  issues  discussed  above  may  be 
defined  differently  among  applicants 
from  various  geographic  regions, 
including  areas  outside  the  continental 
U.S.  (Alaska.  American  Samoa.  Guam, 
Hawaii.  Puerto  Rico,  and  the  U.S.  Virgin 
Islands).  Each  application  should  define 
its  issues  as  they  relate  to  the  specific 
project.  In  your  narrative/work  plan, 
include  a  succinct  explanation  of  how 
the  project  may  serve  as  a  model  in 
other  settings  and  how  it  addresses  a 
high-priority  environmental  justice 
issue.  The  degree  to  which  a  project 
addresses  a  high-priority  environmental 
justice  issue  will  vary  and  must  be 
defined  by  applicants  according  to  their 
local  environmental  justice  concerns. 

C  How  Much  Money  May  Be  Requested, 
and  are  Matching  Funds  Required'' 

The  ceiling  in  federal  funds  for  an 
individual  grant  is  515,000  for  non- 
Superfund  projects  or  $20,000  for 
Superfund  projects.  Please  check  with 
your  regional  contact  for  the  amount  of 
JFunds  that  will  be  available  in  each 
region.  Applicants  are  not  required  to 
provide  matching  funds. 

D  Are  There  Any  Restnctions  on  the 
Use  of  the  Federal  Funds? 

Yes.  EPA  grant  funds  can  only  be 
used  for  the  purposes  set  forth  in  the 
grant  agreement.  Grant  funds  from  this 
program  cannot  be  used  for  matching 
funds  for  other  federal  grants,  lobbying, 
or  intervention  in  federal  regulatory  or 
adjudicatory  proceedings.  In  addition, 
the  recipient  may  not  use  these  federal 
assistance  funds  to  sue  the  federal 
government  or  any  other  government 
entity  Refer  to  40'CFR  30.27,  entitled 
"Allowable  Costs  "  Further,  the  scope  of 
Environmental  Justice  Small  Grants  may 
not  include  construction,  personal  gifts 
(e.g..  t-shirts,  buttons,  hats),  and 
furniture  purchases. 


III.  Application  Requirements 

A   What  Is  Hequirfd  tor  Applications? 

In  order  to  be  considered  for  funding 
under  this  program,  proposals  from 
eligible  organizations  must  have  the 
following: 

1.  Application  for  Federal  Assistance 
(SF  424)  the  official  form  required  for  all 
federal  grants  that  requests  basic 
information  about  the  grantee  and  the 
proposed  project.  The  applicant  must 
submit  the  original  application,  plus 
two  copies,  signed  by  a  person  duly 
authorized  bv  the  governing  board  of  the 
applicant. 

Please  complete  Part  10  of  the  SF  424 
form,  "Catalog  of  Federal  Domestic 
Assistance  Number  "  with  the  following 
information:  66.604 — Environmental 
justice  Small  Grants  Program. 

2.  The  Federal  Standard  Form  (SF 
424A)  and  budget  detail,  which 
provides  information  on  your  budget. 
For  the  purposes  of  this  grants  program, 
complete  only  the  non-shaded  areas  of 
SF  424A.  Budget  figures/projections 
should  support  your  work  plan/ 
narrative.  The  EPA  portion  of  these 
grants  will  not  exceed  $15,000  for  non- 
Superfund  or  $20,000  for  Superfund 
projects  Therefore,  your  budget  should 
reflect  this  limit  on  federal  funds. 

3  Narrative/work  plan  of  the 
proposal,  not  to  exceed  five  pages. 
Applications  may  not  be  considered  if 
thev  exceed  five  single  pages.  A 
narrative/work  plan  describes  the 
applicant's  proposed  project.  The  pages 
of  the  work  plan  must  be  letter  size  (8V2 
X  11  inches),  with  normal  type  size  (12 
characters  per  inch),  and  at  least  1" 
margins. 

The  narrative/work  plan  is  one  of  the 
most  important  aspects  of  your 
application  and  (assuming  that  all  other 
required  materials  are  submitted)  will 
be  used  as  the  primary  basis  for 
selection  Work  plans  must  be 
submitted  in  the  format  described 
below: 

a  A  one  page  summary  that: 

•  Identifies  the  environmental  justice 
issue(s)  to  be  addressed  by  the  project: 

•  Identifies  the  EJ  community/target 
audience; 

•  Identifies  at  least  two 
environmental  statutes/ Acts  addressed 
by  the  project;  and 

•  Identifies  at  least  two  program  goals 
that  the  project  will  meet  and  how  it 
will  meet  them. 

b.  A  concise  introduction  that  states 
the  nature  of  the  organization  (i.e.,  how 
long  it  has  been  in  existence,  if  it  is 
incorporated,  if  it  is  a  network,  etc.). 
how  the  organization  has  been 
successful  in  the  past,  purpose  of  the 
project,  the  EJ  community/target 


audience,  project  completion  plans/time 
frames,  and  expected  results. 

c.  A  concise  project  description  that 
describes  how  the  applicant  is 
community-based  and/or  plans  to 
involve  the  target  audience  in  the 
project  and  how  the  applicant  plans  to 
meet  at  least  two  of  the  three  program 
goals  outlined  in  Section  IIB:  "Office  of 
Environmental  Justice  Small  Grants 
Program  Goals."  Additional  credit  will 
not  be  given  for  projects  that  fulfill  more 
than  two  goals. 

d.  A  conclusion  discussing  how  the 
applicant  will  evaluate  and  measure  the 
success  of  the  project,  including  the 
anticipated  benefits  and  challenges  in 
implementing  the  project. 

e.  An  appendix  with  resumes  of  up  to 
three  key  persormel  who  will  be 
significantly  involved  in  the  project. 

4.  Letter(s)  of  commitment.  If  your 
proposed  project  includes  the 
significant  involvement  of  other 
community  organizations,  your 
application  must  include  letters  of 
commitment  from  these  organizations. 
This  requirement  may  not  apply  to  your 
proposed  project — only  include  if 
applicable. 

Applications  that  do  not  include  the 
information  listed  above  in  items  1-3 
and,  if  applicable,  item  4,  will  not  be 
considered  for  an  award. 

Please  note:  youi  application  to  this 
EPA  program  may  be  subject  to  your 
state's  intergovernmental  review  process 
and/or  the  consultation  requirements  of 
Section  204,  Demonstration  Cities  and 
Metropolitan  Development  Act.  Check 
with  your  state's  Single  Point  of  Contact 
to  determine  your  requirements — some 
states  do  not  require  this  review. 
Applicants  from  American  Samoa, 
Guam.  Puerto  Rico,  and  the  U.S.  Virgin 
Islands  should  also  check  with  their 
Single  Point  of  Contact.  If  you  do  not 
know  who  your  Single  Point  of  Contact 
is,  please  call  your  EPA  regional  contact 
(Section  III)  or  EPA  Headquarters  at 
(202)  564-5325.  Federally  recognized 
tribal  governments  are  not  required  to 
comply  with  this  procedure. 

B.  When  and  Where  Must  Applications 
be  Submitted? 

The  applicant  must  submit/mail  one 
signed  original  application  with 
required  attachments  and  one  copy  to 
the  primary  contact  at  the  EPA  regional 
office  listed  below.  The  application 
must  be  postmarked  by  United  Parcel 
Postal  Service  no  later  than  Friday, 
March  9,  2001. 
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Regional  Contact  Names  and  Addresses 

Region  1     Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vennont 

Primary  Contact:  Ronnie  Harrington 
(617)  918-1703,  USEPA  Region  1 
(SAA),  1  Congress  Street— 1100, 
Boston,  MA  02203-0001; 

Secondary  Contact;  Pat  O'Leary  (617) 
565-3834 

Region  2    New  Jersey,  New  York,  Puerto 
Rico,  U.S.  Virgin  Islands 

Primary  Contact:  Natalie  Loney  (212) 
637-3639,  USEPA  Region  2,  290 
Broadway,  26th  Floor,  New  York, 
NY  10007, 

Secondary:  Terry  Wesley  (212)  637- 
3576 

Region  3    Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  West  Virginia 

Primary  Contact:  Reginald  Harris 
(215)  814-2988,  USEPA  Region  3 
(3DA00),  1650  Arch  Street, 
Philadelphia.  PA  19103-2029 

Region  4  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee 

Primary  Contact;  Gloria  Love  (404) 
562-9672.  USEPA  Region  4.  61 
Forsyth  Street,  SW,  Atlanta,  GA 
30303-8960, 

Secondary:  Connie  Raines  (404)  562- 
9671 

Region  5    Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin 

Primary  Contact:  Margaret  Millard 
(312)  353-1440,  USEPA  Region  5 
(MC  T-175),  77  West  Jackson 
Boulevard,  Chicago.  IL  60604-3507, 

Secondary:  Karla  Owens  (312)  886- 
5993 

Region  6    Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas 

Primary  Contact:  Nelda  Perez  (214) 
665-2209,  USEPA  Region  6  (6EN). 
1445  Ross  Avenue,  12th  Floor, 
Dallas,  Texas  75202-2733. 

Secondary  Contact:  Shirley  Augurson 
(214) 665-7401 

Region  7    Iowa,  Kansas,  Missouri, 
Nebraska 

Primary  Contact:  Cecil  Bailey  (913) 
551-7462  or  1-800-223-0425, 
USEPA  Region  7.  726  Minnesota 
Avenue,  Kansas  City,  KS  66101 

Secondary  Contact:  Althea  Moses 
(913) 551-7649 

Region  8    Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 

Primary  Contact:  Nancy  Reish  (303) 


312-6040,  USEPA  Region  8  (8ENF- 
EJ),  999  18th  Street.  Suite  500. 
Denver,  CO  80202-2466. 
Secondary:  Marcella  Devargas  (303) 
312-6161 

Region  9    Arizona,  California,  Hawaii. 
Nevada,  American  Samoa,  Guam 

Primarv  Contact;  Willard  Chin  (415) 
744-1204,  USEPA  Region  9  (A-2- 
2),  75  Hawlhorne  Street,  San 
Francisco,  CA  94105 

Secondary:  EJ  Information  Line  (415) 
744-1565 

Region  10    Alaska,  Idaho,  Oregon, 
Washington 

Primary  Contact:Victoria  Plata  (206) 
553-8580,  USEPA  Region  10  (CEJ- 
163),  1200  Sixth  Avenue,  Seattle, 
WA  98101, 

Secondary:  Mike  Letourneau  (206) 
553-1687 

IV.  Process  for  Awarding  Grants 

A.  How  Will  Applications  Be  Reviewed? 

EPA  regional  offices  will  review, 
evaluate,  and  select  grant  recipients. 
Applications  will  be  screened  to  ensure 
that  they  meet  all  eligible  activities  and 
requirements  described  in  Sections  II 
and  III.  Applications  will  also  be 
evaluated  by  regional  review  panels 
based  on  the  criteria  outlined  in  this 
solicitation.  Applications  will  be 
disqualified  if  they  do  not  meet  these 
criteria. 

B.  How  Will  the  Final  Selections  Be 
Made? 

After  the  individual  projects  are 
reviewed  and  ranked,  EPA  regional 
officials  will  compare  the  best 
applications  and  make  final  selections. 
Additional  factors  that  EPA  will  take 
into  account  include  geographic  and 
socioeconomic  balance,  diverse  nature 
of  the  projects,  cost,  and  projects  whose 
benefits  can  be  sustained  after  the  grant 
is  completed.  Regional  Administrators 
will  select  the  final  grants. 

Please  note  that  this  is  a  very 
competitive  grant's  program.  Limited 
funding  is  available  and  many  grant 
applications  are  expected  to  be  received. 
Therefore,  the  Agency  caiuiot  fund  all 
applications.  If  your  project  is  not 
funded,  a  listing  of  other  EPA  grant 
programs  may  be  found  in  the  Catalog 
of  Federal  Domestic  Assistance.  This 
publication  is  available  at  local  libraries, 
colleges,  or  universities. 

C.  How  Will  Applicants  Be  Notified? 

After  all  applications  are  received. 
EPA  regional  offices  will  mail 
acknowledgments  to  applicants  in  their 
regions.  Once  applications  have  been 
recommended  for  funding,  the  EPA 


Regions  will  notify  the  finalists  and 
request  any  additional  information 
necessary  to  complete  the  award 
process.  The  finalists  will  be  required  to 
complete  additional  government 
application  forms  prior  to  receiving  a 
grant,  such  as  the  EPA  Form  SF-424B 
(Assurances — Non-Construction 
Programs).  EPA  Form  5700-48,  and  the 
Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters.  The  federal  government 
requires  all  grantees  to  certify  and 
assure  that  they  will  comply  with  all 
applicable  federal  laws,  regulations,  and 
requirements. 

The  EPA  Regional  Environmental 
Justice  Coordinators  or  their  designees 
will  notif\'  those  applicants  whose 
projects  are  not  selected  for  funding. 

V.  Expected  Time-Frame  for  Reviewing 
and  Awarding  Grants 

December  22,  2000:  FY  2001 

Environmental  Justice  Small  Grants 
Program  Application  Guidance  is 
available  and  published  in  the 
Federal  Register. 

December  22.  2000  to  March  3.  2001: 
Eligible  grant  recipients  develop 
and  complete  their  applications. 

March  9,  2001:  Applications  must  be 
postmarked  by  this  date  and  mailed 
or  delivered  to  the  appropriate  EPA 
regional  office. 

March  10.  2001  to  April  9.  2001:  EPA 
regional  program  officials  review 
and  evaluate  applications  and  select 
grant  finalists. 

April  10.  2001  to  August  6,  2001: 

Applicants  will  be  contacted  by  the 
Region  if  their  application  is  being 
considered  for  funding.  Additional 
information  may  be  required  from 
the  finalists,  as  indicated  in  Section 
IV.  EPA  regional  grant  offices 
process  grants  and  make  awards. 

September  28.  2001:  EPA  expects  to 
release  the  national  announcement 
of  the  FY  2001  Office  of 
Environmental  Justice  Small  Grant 
Recipients. 

VI.  Project  Period  and  Final  Reports 

Activities  must  be  completed  and 
funds  spent  within  the  time  frame 
specified  in  the  grant  award,  usually 
one  year.  Project  start  dates  will  depend 
on  the  grant  award  date  (most  projects 
begin  in  August  or  September).  The 
recipient  organization  is  responsible  for 
the  successful  completion  of  the  project. 
The  recipient's  project  manager  is 
subject  to  approval  by  the  EPA  project 
officer  but  EPA  may  not  state  that  an\ 
particular  person  be  the  project 
manager. 

All  recipients  must  submit  final 
reports  for  EPA  approval  within  ninety 
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(90)  days  of  the  end  of  the  project 
period.  Specific  report  requirements 
(eg.  Final  Technical  Report  and 
Financial  Status  Report)  will  be 
described  in  the  award  agreement.  EPA 
will  collect,  review,  and  disseminate 
grantees'  final  reports  to  serve  as  model 
programs. 

For  further  information  about  this 
program,  please  visit  EP.\  s  website  at 
\\M"n-  epa.gov/oeca/ei/  or  call  our  hotline 
at  1-800-962-6215 

VII.  Fiscal  Year  2002  OEJ  Small  Grants 
Program 

A  How  Can  I  Receivt^  Infnrmation  on 
the  Fiscal  Year  2002  Environmental 
Justice  Grants  Program^ 

If  vou  wish  to  be  placed  on  the 
national  mailing  list  to  receive 
information  on  the  FY  2002 
Environmental  lustice  Small  Grants 
Program,  you  must  mail  your  request 
along  with  your  name,  organization, 
address,  and  phone  number  to:  U.S. 
Environmental  Protection  Agency, 
Office  of  Environmental  justice  Small 
Grants  Program  (2 201  A).  FY  2002 
Grants  Mailing  List.  1200  Pennsvlvania 
Avenue,  NW,  Washington,  DC  20460.  1 
(800) 962-6215. 

Thank  you  for  your  interest  in  our 
Small  Grants  Program  and  we  wish  you 
luck  in  the  application  process. 

Dated:  December  18.  2000. 
Barry  E.  Hill. 

I'li'Ttur.  Otfirf  r>f  Environmfntal  Iwitire 

Appendix  A — Standard  Forms  424  and 
424A  and  Completed  Sample  Forms 

Copies  of  the  forms  are  available  by  calling 
1-800-962-6215  or  off  the  Internet  at  /jffp;/ 
'wwvi.whitehouse.gov/OMB^grants/ttforms 

Appendix  B — 40  CFR  30.27  "Allowable 
Costs" 

tittp    'wv^'t*  access  gpo.gov/nara/cfr/ 

waisidx_00/40cfr30_00  html 
[Code  of  Federal  Regulations) 
[Title  40,  Volume  1.  Part  1  to  49] 
[Revised  asof  |uly  1.  2000] 
From  the  US  Government  Printing  Office 

via  GPO  .Access 
ICITE:  40CFR30  271  [Page  311] 

Title  40 — Protection  of  Environment 
Subpart  C — Post-.\ward  Requirements 
Sec.  30.27    Allowable  costs. 

(a)  For  each  kind  of  recipient,  there  is  a  set 
of  Federal  principles  for  determining 
allowable  costs,  .\llowabilitv  of  costs  shall  be 
determined  in  accordance  with  the  cost 
principles  applicable  tu  the  entity  incurring 
the  c(jsts.  Thus,  allowability  of  costs  incurred 
bv  State,  local  or  federally-recognized  Indian 
tribal  governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  .^-87.  "Cost  Principles  for  St^te  and 
Local  Governments."  The  allowabilitv  of 


costs  incurred  bv  nun-profit  organizations  is 
determined  in  accordance  with  the 
pTOvisioii"    fOMIl  f:in  ular  .^-122.  "Cost 
Principles   I  I  \   I,  I'nifit  Organizations.  ■  The 
dlldWdbilitv  lit  I. lists  UK  urred  bv  institutions 
of  tiigher  I'ducition  is  (ieterniined  in 
accordance  with  the  pruvisujns  of  OMB 
(Circular  .A-21,  "Cost  Principles  for 
Educational  Institutions."  The  allownhility  of 
costs  incurred  bv  hospitals  is  determined  in 
accordance  with  the  provisions  of  appendix 
E  of  4.5  C:FR  part  74.  "Principles  for 
Determining  Costs  Applicable  to  Research 
and  Development  Under  Grants  and 
Contracts  with  Hospitals."  The  dllowability 
of  r:osts  incurred  by  commercial 
organizations  and  those  non-profit 
organizations  listed  in  .Ml.n  hment  C  to 
Circular  .^-122  is  determined  in  accordance 
with  the  provisions  of  the  Federal 
Acquisition  Regulation  (F.^R)  at  48  C.VH  part 
31.  In  addition.  EP.A's  annual  Appropriations 
Acts  may  contain  reslrii  tions  on  the  use  of 
assistance  funds.  For  example,  the  Acts  may 
prohibit  the  use  of  funds  to  support 
intervention  in  Federal  regulatory  or 
adjudicaton,-  proceedings 

(b)  EP.A  will  limit  Its  participation  in  the 
salary  rate  (excluding  overhead)  paid  to 
individual  consultants  retained  b\  recipients 
Of  by  a  r«i:ipient's  contractors  or 
subcontractors  to  the  maximum  daily  rate  for 
level  4  of  the  Executive  Schedule  unless  a 
greater  amount  is  authorized  by  law. 
(Recipient's  mav,  however,  pay  (onsultants 
more  than  this  anuuint  )  This  limitation 
applies  to  consultation  services  of  designated 
individuals  with  spe<:ialized  skills  who  are 
paid  at  a  dailv  or  hourly  rate  This  rate  does 
not  include  transportation  and  subsistence 
costs  for  travel  performed:  recipients  will  pay 
these  in  accordance  with  their  normal  travel 
reimbursement  practices  Contracts  with 
firms  for  services  which  are  awarded  using 
the  procurement  requirements  in  this  part  are 
not  affected  bv  this  limitation 

Appendix  C  Guidance  on  Lobbying 
Restrictions 

The  purpose  of  this  guidance  Ls  to  remind 
iioiiprofii  organizations,  universities,  and 
other  nongovernment  recipients  of  EP.-\ 
grants''  that,  with  verv  limited  exceptions, 
you  mav  not  use  Federal  grant  funds  or  your 
cost-sharing  funds  to  conduct  lobbying 
activities  The  restrictions  on  lobbying  are 
explained  m  Office  of  Management  and 
Budget  (OMB)  Circular  No.  A-21,  "Cost 
Principles  for  Educational  Institutions,"  61 
FR  20880  (Mav  8,  1946],'  and  OMB  Circular 
No.  A-122.  "Cost  Principles  for  Nonprofit 
Organizations;  'Lobbying'  Revision."  49  FR 
18260  (.\pril  27.  19H4)   .Asa  recipient  of  EP.A 
funds,  you  must  be  aware  of  and  comply 
with  these  restrictions.* 


'  rti.-  liTiii    grant    as  used  in  this  guidance  refers 
t'>  (grants  and  ti>ii(H'raliVK  agreements. 

'Cranis  ciwarded  iwfore  Mav  8,  1996.  are  subiect 
to  the  previous  version  of  Circular  No   .\-2\.  but 
the  provisions  on  lobtjving  have  remained 
es.sentiallv  unchanged 

*  Ttus  guidanie  does  not  address  the  restrictions 
on  lobbying  contained  in  40  CFR  Part  )4.  the  EPA 
regulations  implementing  section  ?1 9  of  Pub.  Law 
No   101-121   known  as    the  Byrd  .Amendment." 
generally  prohibit  recipients  ■  'f  Federal  grants, 


The  general  objective  of  the  restrictions  is 
to  prohibit  the  use  of  appropriated  funds  for 
lobbving.  publicity,  or  propaganda  purposes 
designed  to  support  or  defeat  legislation.  The 
restric  tions  do  not  affect  the  normal  sharing 
of  information  or  lobbying  activities 
conduc  ted  with  your  own  funds  (so  long  as 
thev  are  not  used  to  match  the  grant  funds). 

Unallowable  Lobbying  Activities 

Under  Circulars  A-21  and  .A-122,  the  costs 
of  the  following  activities  are  unallowable: 

(1)  Contributions,  endorsements,  publicity 
or  similar  activities  intended  to  influence 
Federal.  State  or  local  elections,  referenda, 
initiatives  or  similar  processes. 

(2)  Direct  and  indirei  t  financial  or 
administrative  support  of  political  parties, 
campaigns,  political  action  committees,  or 
other  organizations  created  to  influence 
elections.  Recipients  may  help  collect  and 
interpret  information.  These  efforts  must  be 
for  edurational  purposes  only,  however,  and 
cannot  involve  political  party  activity  or 
steps  to  influence  an  election, 

(.1)  .Attempts  to  influence  the  introdui  ing. 
passing,  or  changing  of  Federal  or  Slate 
legislation  through  contacts  with  members  or 
emplovees  of  Congress  or  State  legislatures, 
including  attempts  to  use  State  and  local 
officials  to  lobby  Congress  or  State 
legislatures.  For  example,  you  may  not 
charge  a  grant  for  your  costs  of  sending 
information  to  Members  of  Congress  to 
encourage  them  to  take  a  particular  action. 
,A!so  prohibited  are  contacts  with  any 
government  official  or  employee  to  influence 
a  decision  to  sign  or  veto  Federal  or  State 
legislation.  The  restriction  does  not  address 
lobbving  at  the  local  level. 

(4)  .Attempts  to  influence  the  introducing, 
passing,  or  changing  of  Federal  or  State 
legislation  by  preparing,  using,  or 
distributing  publicity  or  propaganda,  i.e., 
grass  roots  lobbying  efforts  to  obtain  group 
action  by  members  of  the  public,  including 
attempts  to  affect  public  opinion  and 
encourage  group  action.  For  example,  the 
costs  of  printing  and  distributing  to  members 
of  the  public  or  the  media  a  report  produced 
under  a  grant,  if  intended  to  influence 
legislation,  are  unallowable.  ^ 

(5)  Attending  legislative  sessions  or 
committee  hearings,  gathering  information 
about  legislation,  and  similar  activities,  when 


contracts,  and  loans  from  using  Federal  funds  for 
lobbying  the  Executive  or  Legislative  Branches  of 
the  Federal  Government  in  connection  with  a 
specific  grant,  contract,  or  loan  Part  34  includes 
detailed  certification  and  disclosure  requirements. 
This  guidance  also  does  not  address  section  18  of 
the  Lobbying  Disclosure  Act  of  1995.  Pub.  Law  No 
104-65.  which  provides  that  organizations 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  (^ode  that  engage  in  lobbying  activities  are 
nut  eligible  for  Federal  grants  or  loans. 

^Circular  A-122  addresses  public  information 
service  costs  that  do  not  relate  to  lobbying. 
Attachment  B  to  the  Circular,  at  paragraph  36, 
makes  allowable,  with  prior  approval  of  the  Federal 
agencv,  costs  associated  with  pamphlets,  news 
releases  and  other  forms  of  information  services  if 
their  purpose  is  to  inform  or  instruct  individuals, 
groups  or  the  general  public,  to  interest  individuals 
or  groups  in  participating  in  a  service  program  of 
the  recipient:  or  to  disseminate  the  results  of 
sponsored  and  non-sponsored  activities. 
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intended  to  support  or  prepare  for 
unallowable  lobbying. 

Exceptions 

There  are  three  exceptions  to  this  list  of 
unallowable  lobbying  activities  in  Circulars 
A-21  and  A-122.  These  exceptions  do  not 
necessarily  make  the  cost  of  these  activities 
allowable;  they  make  the  costs  potentially 
allowable.  Allowability  will  be  determined 
based  on  whether  the  costs  in  a  paiiicular 
case  are  reasonable,  necessary,  and  allocable 
to  the  grant. 

The  first  exception  is  for  technical  and 
factual  (not  advocacy)  presentation  to 
Congress,  a  State  legislature,  member,  or 
staff,  on  a  topic  directly  related  to 
performance  of  the  grant,  in  response  to  a 
request  (not  necessarily  in  writing)  from  the 
legislative  body  or  individual.  For  requests 
that  are  not  made  in  writing,  recipients 
should  make  a  note  for  their  files 
documenting  the  requests.  The  information 
presented  must  be  readily  available  and 
deliverable.  Costs  for  travel,  hotels,  and 
meals  related  to  the  presentation  are 
generally  unallowable  unless  related  to 
testimony  at  a  reguleirly  scheduled 
Congressional  hearing  at  the  written  request 
of  the  chairperson  or  ranking  minority 
member  of  the  congressional  committee. 

The  second  exception  is  for  actions 
intended  to  influence  State  legislation  in 
order  to  directly  reduce  the  actual  cost  of 
performing  the  Federal  grant  project  or  to 
protect  the  recipient's  authority  to  perform 
the  project.  The  exception  does  not  apply  to 
actions  intended  merely  to  shift  costs  from 
one  source  to  another.  For  example,  in 
response  to  Federal  funding  cutbacks,  a 
Federally-funded  recipient  lobbies  for  State 
funds  to  replace  or  reduce  the  Federal  share 
of  project  costs  for  next  year.  The  cost  of  that 
lobbying  activity  would  not  be  allowable 
because  its  purpose  is  not  to  directly  reduce 
the  actual  cost  of  performing  the  work  but 
merely  to  shift  from  Federal  funding  to  State 
funding. 

Finally,  Circulars  A-21  and  A-122  allow 
lobbying  costs  if  they  are  specifically 
authorized  by  law. 

Indirect  Cost  Rate 

When  you  seek  reimbursement  for  indirect 
costs  (overhead),  you  must  identify  your  total 
lobbying  costs  in  your  indirect  cost  rate 
proposal  so  that  tbe  Government  can  avoid 
subsidizing  lobbying.  This  is  consistent  with 
the  t:irculars'  requirement  of  disclosure  of  the 
costs  spent  on  all  unallowable  activities.  This 
requirement  is  necessary  so  that  when  the 
Government  calculates  the  amount  of  an 
organization's  indirect  costs  that  it  will  pay. 
It  does  not  include  the  costs  of  unallowable 
activities  that  the  organization  happens  to 
count  as  indirect  costs. 

Enforcement 

In  cases  of  improper  lobbying  with  grant 
funds,  EPA  may  recover  the  misspent  money, 
suspend  or  terminate  the  grant,  and  take 
action  to  prevent  the  recipient  from  receiving 
any  Federal  grants  for  a  certain  period.  'Vour 
project  officer  is  available  to  handle  any 
questions  or  concerns. 


Appendix  D — Tips  for  Preparing  Grant 
Application 

This  information  is  intended  to  help  vou 
put  together  a  competitive  proposal  for  the 
Environmental  Protection  Agency's  (EPA) 
Environmental  )uslice  Small  Grants  Program 
Please  read  the  Application  Guidance 
carefully — this  document  is  intended  to 
enhance  not  replace  the  official  FY  Ul 
Guidance. 

•  Target  your  audience  carefiilly 

Identify  a  specific  group  or  community  to 
work  with  to  develop  a  program  that  will 
give  the  highest  return  for  your  dollars 
invested. 

•  Build  partnerships  and  alliances 

■You  are  strongly  encouraged  to  enlist 
project  involvement  from  community  groups 
with  similar  or  related  goals  and  secure  their 
commitment  of  services  and/or  dollars.  Be 
sure  to  document  this  by  obtaining  letter(s) 
of  commitment  for  your  application.  Initiate 
the  partnerships  early  in  your  planning,  since 
building  alliances  can  take  time  and  effort. 

•  Do  some  homework 

Allow  time  to  review  the  literature  on 
environmental  justice  issues  both  within  EPA 
and  the  community  you  work  in  or  with. 
Find  out  what  materials  exist  on  the  subject 
and  the  procedures  you  are  plailning  to 
include  in  your  work  plan.  Use  this 
information  to  back  up  your  project  plans  or 
to  explain  how  your  group  activities  are 
unique  and/or  creative. 

•  Develop  a  project  evaluation  technique 

Define  as  carefully  and  precisely  as 
possible  what  you  want  to  achieve  with  this 
project  and  how  you  will  test  its  success.  Ask 
yourself:  "what  do  you  expect  to  be  different 
once  the  project  is  complete?  "  Outline  a  plan 
you  will  use  to  measure  the  success  of  your 
activities/project. 

•  Develop  a  timeline  or  project 
accomplishment  schedule 

List  the  major  tasks  that  you  will  complete 
to  meet  the  goals  of  the  project.  Break  these 
broad  goals  into  smaller  tasks  and  lay  them 
out  in  a  schedule  over  the  twelve  months  of 
the  grant  period.  Determine  and  identify  in 
the  proposal  the  total  estimated  cost  for  eac  h 
task.  You  may  estimate  this  cost  by  the 
number  of  personnel,  materials,  and  other 
resources  you  will  need  to  carry  out  the 
tasks. 

•  Develop  a  project  budget  with  the  federal 
portion  up  to  S15.000  for  non-Superfund  or 
$20,000  for  Superfund  projects 

The  E,PA  portion  of  this  grant  should  not 
exceed  $l.=i,000  for  non-Superfund  or  S20.000 
for  Superfund  projects.  Di\ide  your  budget 
into  categories  such  as  personnel  salaries' 
fringe  benefits,  travel,  equipment,  supplies, 
contract  costs,  other. 

•  Stay  within  the  format 

This  makes  it  easier  for  the  reviewer  to 
read  and  therefore,  understand  your  work 
plan.  Please  refer  to  the  application 
requirements  (pages  fj-7). 

•  Communicate  the  nature  of  your  project 
accurately,  precisely,  and  concisely. 


Describe  exactly  what  vou  propose  to  do, 
how  you  are  going  to  do  it.  when  vou  are 
going  to  do  it.  who  will  benefit,  and  how  you 
will  know  you  are  successful.  Indi<  ate  not 
only  what  you  propose  but  what  expertise 
your  group  has  for  completing  the  jiroject 
(include  resumesj. 

Evaluation  of  Your  Proposal 

Your  proposal  will  be  evaluated  by  a 
committee  of  EPA  Headquarters  and  Regional 
environmental  justice  personnel  of  diverse 
personal  and  professional  backgrounds.  Final 
selec  tion  is  based  on  a  variety  of  fai  tors, 
including  geographic  and  socioef:onomi( 
balance,  diversity,  cost  of  the  pro|ei  t  and 
how  well  the  partnership  benefits  can  be 
sustained  after  the  grant  is  completed.  Below 
are  some  common  strengths  and  weaknesses 
we  see  in  proposals. 

Common  Strengths 

•  Project  propo.sal  developed  solidlv  from 
within  the  community. 

•  Broad  based  community  support  for  a 
project  that  has  the  potential  to  positively 
affect  local  people. 

•  Project  identifies  established  (  ommunitv 
advisory  board  or  community  group  who  will 
be  involved  in  the  project. 

•  Good  "partnership  with  industry, 
community,  and  environmental  groups  Good 
coordination  with  a  \arietv  of  i  ommunitv 
groups. 

•  Proposal  does  a  good  job  of  outlining  a 
( omplex  problem  and  approach  to  solving 

it — does  not  overlook  anv  major  issues  or  kev 
players. 

•  Clear  identific:ation  and  background 
description  of  population  to  be  served. 

•  Proposal  identifies  specific  outjuits. 
target  accomplishments,  and  estimated 
budgets  for  each  goal,  and  target  dates  for 
completion. 

•  Proposed  project  builds  on  existing 
projects  or  programs. 

•  The  scope  of  the  project  can  be 
completed  in  a  funding  year. 

•  Proposal  clearlv  describes  how  the 
project  will  achieve  at  least  two  of  fhe  three 
program  goals  outlined  on  pages  4  and  5  of 
the  application  guidance. 

•  Proposal  includes  innovative  ideas  and 
creative  thinking  about  how  to  motivate  and 
involve  vouth  in  the  communities  \\  here  they 
live, 

•  Proposal  includes  honest  discussion  of 
( hallenges  involved. 

If  applying  for  a  Superfund  proiecl,  the 
proposal  discusses  why  their  project  is  lor 
"research"  to  assure  it  meets  statutory 
requirements. 

Common  Weaknesses 

•  Application  did  not  include  information 
specificallv  requested  in  the  appli(  ation 
guidance. 

•  Community  members  do  not  appear  to  be 
an  integral  part  of  the  projei  I  [ilanning 
process. 

•  .Not  specific  enough  about  what  EPA 
funds  will  be  used  for.  If  the  proposal  is  for 
a  project  that  has  a  budget  ol  more  than 

Si  5.000  or  520,000  for  Superfund.  proposal 
must  indicate  whether  other  funding  has 
been  secured. 

•  .Applicant  is  not  a  non-profit 
organization  (see  application  guidance  page 
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•  Proeram  mav  be  too  ambitious  for  one 

•  Pro|e(  t  tun  i^  '  onferences  or  dialogues  to 
liMUSs  EI  issues  but  does  not  fund  activities 

that  make  diref  t  i  hanges  in  a  '  ommunit\ 

•  Immediat  y  of  need  is  not  est<iblishL'd. 

•  Methods  of  evaluating  the  success  of  the 
proiet.t  uni  !ear 


•  Failure  to  niciition  other  groups  that 
apjihi  an!  u  ill  work  with  or  to  secure  letters 
of  conunitnient 

•  Propos.il  seeks  sii[i[)ort  for  developing 
-^eruT.ti  eiu  ironmental  program  with  little 
lUfMtMii  (it  eiu  iriitiniental  justice  issues.  The 
link  tietrteen  v'lials  o!  KP.\s  environmental 


justit  e  program  and  the  project  is  not  clearly 
stated 

•  Discussion  of  overall  mission  and  goals 
of  the  organization  but  not  enough  detail  on 
how  the  specific  project  and  activities  will 
help  at.hieve  the  goals. 

IFR  Uo(..  00-32667  Filed  12-22-00;  8:45  am] 
BILLING  CODE  6560-50-U 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-523-5227 

aids 

Laws 


Presidential  Documents 

Executive  orders  and  proclamations 
The  United  States  Government  Manual 

Other  Services 

Electronic  and  on-line  services  (voice) 
Privacy  Act  Compilation 

Public  Laws  Update  Service  (numbers,  dates,  etc. 
TTY  for  the  deaf-and-hard-of-hearing 


523-5227 


523-5227 
523-5227 


523-4534 
523-3187 
523-6641 
523-5229 


ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other 
publications: 

I  http://ww%v. arcess.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access: 

http://www.nara.gov^edreg 

E-mail 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  E-mail 
service  for  notification  of  recently  enacted  Public  Laws.  To 
subscribe,  send  E-mail  to 

listserv@www.gsa.gov 

with  the  text  message: 

subscribe  PUBLAWS-L  your  name 

Llse  listserv@www.gsa.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to: 

info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE,  DECEMBER 

75153-75580 1 

75581-75852 4 

75853-76114 5 

76115-76560 6 

76561-76914 7 

76915-77244 8 

77245-77494 11 

77495-77754 12 

77755-78074 13 

78075-78402 14 

78403-78894 15 

78895-79304 18 

79305-79710 19 

79711-80278 20 

80279-80732 21 

80733-81320 22 

81321-81726 26 


Federal  Register 

Vol.  6.T.  No.   248 

Tuesday.  December  26,  2000 


CFR  PARTS  AFFECTED  DURING  DECEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  whi(  h 
lists  parts  and  sec:tions  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

5030 (See  EO 

13178) 76913 

5928  (See  EO 

13178) 76913 

6425  (See  Proc. 

7383) 76551 

7219 (See  EO 

13178) 76913 

7350  (See  Proc 

7388) 80723 

7351  (See  Proc. 

7388) 80723 

7382 75851.  76348 

7383 76551 

7384 76903 

7385 77495 

7386 78075 

7387 80721 

7388 80723 

Executive  Orders: 
April  17,  1926 

(Revoked  in  part  by 

PLO  7470) 76663 

11888  (See  Proc 

7383) 76551 

13089  (See  EO 

13178) 76913 

13158  (See  EO 

13178) 76913 

13177 76558 

13178 76913 

13179 77487 

13180 77493 

13181 81321 

Administrative  Orders: 

Presidential  Determinations 

No  2001-04 78895 


4  CFR 

28 


.80279 


5  CFR 

213 78077 

315 78077 

531 75153 

532 79305,  79306 

1315 78403 

1800 81325 

1820 81325 

1830 81325 

1850 81325 

Proposed  Rules: 

532 79320 

7  CFR 

2 77755 

59 75464 

205 80548 

246     77245.  77769.  80280 
723 78405 


773 76115 

774 •. 76115 

929 78079  80733 

984 78081 

989 79307 

1464 78405 

1792 76915 

1951 81325 

Proposed  Rules: 

Ch  1 78994 

15 76115 

15b 76115 

301 76582 

319 75187 

Ch.  VIII 78994 

930 77323 

1000 76832.  77837 

1001 76832.  77837 

1005 76832  77837 

1006 76832  77837 

1007 76832  77837 

1030 76832.  77837 

1032 76832  77837 

1033 76832.  77837 

1124 76832.  77837 

1126 76832.  77837 

1131 76832.  77837 

1135 76832.  77837 

8  CFR 

3 81334 

212 80281 

236 80281 

240 81334 

241 80281 

Proposed  Rules: 

208 76121,  76588 

214 79320 

9  CFR 

78  75581 

93 78897 

94 77771 

Proposed  Rules: 

1 75P35 

381 7£,37 

424 75187 

10  CFR 

30  79162 


31. 


79162 
80991 
77773 
79309 
77210 


32 79162 

50 

72      75869.  76896 

440         

Proposed  Pules: 

4  .  7648C 

72 75869  76899 

50 76178 

430  75196 

1040 76480 


11 


Federal  Register  /  Vol.  65.  No.  248 /Tuesday.  December  26,  2000 /Reader  Aids 


11  CFR 

100 76138 

109 76138 

110  76138 

12  CFR 

Ch  XCIII 81326 

3  75856 

8  75859 

14  75822 

19 77250 

203 80735 

208 75822  75856 

225 75856  80735 

325 75856 

331 78899 

343 75822 

506 78900 

509 78900 

536 75822 

560 78900 

705  80298 

Propos«d  Rul«8: 

3 76180 

5 75870  75872 

8  75196 

9  75872 

203 78656 

208 76180 

225 76180  80384 

226 81438 

325 76180 

567 76180 

584 77528 

907 78994 

908 78994 

13  CFR 

Proposed  Rules: 

112 76480 

117 76480 

121 76184 

14  CFR 

25      76147  77252  79706 

39      75582  75585  75588 

75590,  75592.  75595,  75597 

75599  75601.  75603  75605 

75608.  75610  75611  75613, 

75615.  75617  75618,  75620, 

75624  75625.  76149  77259 

77261  77263.  77774  77776 

77778  77780.  77782  77783. 

77785  78083  78902  78905 

78913  80300  80301  80741 

80742  81329  81331 

71      76150  77282  77497, 

77811  80302 

73  76151  78915 

91  81316 

95  78916 

97      78085  ^8086  78089 

^,21 80743 

125 30743 

•135 80743 

145 80743 

450 80991 

1214 80302 

Proposed  Rules 

25  79278  79294 

27  79786 

39      75198  75877  75879, 

75881  75883  75887  76185 

76187  76950  76953  77528, 

77530.  78122.  ^9323.  80388. 


80390.  80392.  80794.  80796 

71  81452 

73   79013 

91   79284 

1250 76460 

1251 76460 

1252 76460 

15  CFR 

736  76561 

744  76561 

801  77282,  77812 

806  78919  78920 

902  77450 

922  81176 

930        77124 

Proposed  Rules: 

8    76460 

8b   76460 

20   76460 

16  CFR 

0   78407 

23   78738 

300 75154 

303 75154 

432 81232 

Proposed  Rules: 

432        80798 

600  80802 

17  CFR 

1  77962  77993  80497 

3 77993 

4   77993.81333 

5   77962 

15 77962 

35 78030 

36  77962 

37  77962 

38  77962 

39  78020 

100 77962 

140  77993 

155  77993 

166  77993 

170  77962 

180 77962 

210  76012 

240      75414  75439  76012 

242 76562 

270 76189 

Proposed  Rules: 

32         77838 

18  CFR 

11  76916 

33  76009 

260  80306 

284 75628,  77285 

342 79711 

352 81335 

357  81335 

385        81335 

Proposed  Rules: 

1302       76460 

1307 76460 

1309 76460 

19  CFR 

10  81344 

IP  77813  80497 

113  77813  80497 

132 77816 

162 78091 


163  77813.  77816 

171  78091 

178  77813.  78091.  81344 
Proposed  Rules: 

24    78430 

20  CFR 

404  80307 

416 80307 

655  80110 

656  80110 

718 79920 

722 79920 

725  79920 

726  79920 

727  79920 

21  CFR 

16   76096 

73  75158 

101  76096 

115 76096 

172 79718 

179 76096 

510 76924 

514 76924 

556  76930 

558  76924 

660  77497 

876  76930 

Proposed  Rule*: 

101  75887 

201 81082 

660  77532 

1271  77838 

1308 77328 

22  CFR 

22  78094 
42  78094.  78095.  80744 
Proposed  Rules: 

141  76460 

142  76460 

143  76460 

209  76460 

217  76460 

218  76460 

23  CFR 

655        78923 

Proposed  Rules: 

945        77534 

24  CFR 

5    77230 

200  77230 

903        81214 

Proposed  Rules: 

30        76520 

25  CFR 

20  76563 

1000  78688 

Proposed  Rules: 

580     75888 

26  CFR 

1   76932.  79719 

26  79735 

31   76152.  77818 

301  78409.  81356 

602  77818 

Proposed  Rules: 

1  76194.  79015.  79788. 

81453 


31 76194 

35 81453 

36 81453 

40 81453 

301  79015.  79788 

601 81453 

602 79015 

27  CFR 

4 78095 

9 78097 

Proposed  Rules: 

9 

28  CFR 

0 78413 

16 75158.  75159 

524 80745 

550 80745 

Proposed  Rules: 

16 75201 

42 76460 

29  CFR 

5 80268 

1625 77438 

1910 76563 

4006 75160,  77429 

4007 75160,  77429 

4011 75164 

4022 75164.  78414 

4044 75165.  78414 

Proposed  Rules: 

31 76460 

32 76460 

1910 76598 

4022 81456 

4022B 81456 

4044 81456 

30  CFR 

42 77292 

47 77292 

56 77292 

57 77292 

77 77292 

250 76933 

701 79582 

724 79582 

750 79582 

773 79582 

774 79582 

775 79582 

778  79582 

785 79582 

795 79582 

'^17 79582 

j40 79582 

842 79582 

843 79582 

846 79582 

847 79582 

874 79582 

875 79582 

903 79582 

905 79582 

910 79582 

912 79582 

920 78416 

921 79582 

922 79582 

933 79582 

937 79582 

939 79582 

941 79582 

942 79582 


Federal  Regiater/Vol.  65,  No.  248 /Tuesday.  Decembei:  26,  2000 /Reader  Aids 


HI 


947 79582 

948 80308 

Proposed  Rules: 

Ch.  II 81465 

203 78431 

256 78432 

938 76954 

948 75889 

31  CFR 

Ch.  V 75629,80749 

1 76009 

29 77500,80752 

32  CFR 

668 81357 

706 79741 

Proposed  Rules: 

311 75897 

33  CFR 

100 76153,  77512,77513 

117 ; 76154,76935 

165 81362,  81363,81365 

Proposed  Rules: 

97 75201 

117 76956 

165 76195,  77839,  81471 

34  CFR 

373 77432 

606 .* 79309 

607 79309 

608 , 79309 

36CFff 

800 77698 

1194 80500 

Proposed  Rules: 

7 79024 

18 77538 

37  CFR 

1  .76756,  78958,  80755 

201 77292 

^53 75167 

Proposed  Rules: 

1 80809 

104 80809 

201 77330,  78434 

38  CFR 

1 : 76937 

21 80329 

Proposed  Rules: 

18 76460 

36 76957 


39  CFR 

20 76154,  77076.  77302 

111 75167.  75863,  77515. 

78538.  7931 1 
Proposed  Rules: 

111 75210 

40  CFR 

9 76708.  80755 

50 80776 

51 81366 

52 76567.  76938.  77307. 

77308,  78100.  78416,  78418, 
78961,  78974,  79314,  79743, 
79745,  79750,  79752,  80329, 
80779,  80783,  81369,  81371 

60 75338.  76350.  76378. 

78268 

61 78268 

63 76941,  78268,  80755 

65 78268 

266 81373 

70 78102.  79314.  80785 

81 77308 

82 78977 

.136 81242 

141 76708 

142 .■...76708 

180 75168,  75174,  76169. 

76171,  78104,  79755.  79762. 
80333,  80336,  80343,  80353 

271  79769,  80790,  81381 

300 75179,  76945 

437 8124^ 

721 81386 

799 , 78746 

Proposed  Rules: 

2 80394 

7 76460 

52 75215,  76197.  76958, 

77695,  78434,  78439.  79034. 

79037,  79040,  79789,  79790. 

79791,80397,  80814 

55 77333 

60.. 79046 

63 76460,  76958,  81134 

70 ...79791 

81 76303,  77544.  80397 

86 76797 

94 76797 

97 80398 

261 75637,  75897,  77429 

268 75651 

271 79794 

300 75215,  76965 

799 81658 

1048 76797 

1051 76797 


41  CFR 

Proposed  Rules: 

101-6 76460 

101-8 7646Q 

102-117 81405 

42  CFR 

Proposed  Rules: 

36 75906 

1001 78124 

43  CFR 

6300 78358 

8560 78358 

Proposed  Rules: 

17 76460 

3000 78440 

3100 78440 

3110 78440 

3120 78440 

3130. ...■ 78440 

3150 78440 

3195 79325 

3196 ■. 79325 

3200 78440 

3220 78440 

3240 78440 

3400 78440 

3470 78440 

3500 78440' 

3510 78440 

3520 : : 78440 

3530 78440 

3540 , 78440 

3550 78440 

3560 78440 

3570 78440 

3580 78440 

3590 78440 

3600 78440 

3610 78440 

3800 78440 

3«00: 78440 

3830 78440 

3850 78440 

3870. 78440 

44  CFR 

64 75632.  78109 

67 80362.  80364 

Proposed  Rules: 

7 76460 

67 75908 

45  CFR 

270 75633 

276 75633 

308 77742 


1801 81405 

2525 77820 

Proposed  Rules: 

605 76460 

611 76460 

617 76460 

1110 76460 

1151 76460 

1156 76460 

1170 76460 

1203 76460 

1232 76460 

46  CFR 

67 76572 

207 77521 

47  CFR 

Ch  1 80367 

1 78989.  79773 

20 78990 

36 78990' 

54 78990 

73      76947.  76948.  77318. 

79317.  79318  79773,  80367, 
80790. 

74 , 79773 

76 76948 

80 •. 77821 

95 77821 

Proposed  Rules: 

0 77545 

1 77545.  78455.  81474 

13 •...'. 81475 

20 ., 81475 

21 78455 

22 81475 

24 81475 

26 81475 

27 : 81475 

43 75656,  79795 

54 79047 

61 77545.  78456 

63 : 79795 

69 77545 

73 75221.  75222.  762096, 

76207,  77338,  78455.  79048. 
79049.  79327 

74 78455 

76 78455 

80 76966.  81475 

87 81475 

90 81475 

95 « 81475 

97 81475 

101 81475 


IV 
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48CFR 

Ch  1 80266 

9    80256 

14   80256 

15  80256 

31   80256 

52  80256 

212  77827 

215 77829 

217  77831 

219  77831 

225 77827  77832 

236  77831 

242  77832 

250  77835 

252  77827  77832 

Ch  9 80994 

1501 80791 

1502  80791 


1504  75863 

1546  79781 

1552  75863  79781 

Proposed  Rules 

8  79702 

51 79702 

1842  76600 

1852   76600 

49CFR 

40    79462 

195  75378  80530 

199   81409 

219   79318 

385   78422 

386   78422 

573  81409 

578   81414 

611 76864 


1002 76174.  77319 

Proposed  Rules: 

21  76460 

27 76460 

107   76890 

195  76968 

392  79050 

393 79050 

567 75222 

571     .75222,  77339.  78461 

574   75222 

575   75222 

50CFR 

17 81182.  81419 

20   76886 

229   80368 

230   75186 

300 75866 


600 77450 

635 75867.  77523 

648 76577,  76578,  77450, 

77470,  78993 

679 76175,  76578,  77836, 

78110.  78119,  80381 
Proposed  Rules: 
17 76207,  77178,  79192, 

80409,  80698 

216 75230.  77546,  80815 

224 79328 

600 75911,  75912 

622 80826 

635 76601,  80410 

648 75232,  75912 

660 80411,  80827 

679 78126,  78131 

697 75916 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  26, 
2000 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Farm  loan  programs 
account  servicing  policies; 
servicing  shared 
appreciation  agreements 
Correction;  published  12- 
26-00 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Farm  loan  programs 
account  servicing  policies; 
servicing  shared 
appreciation  agreements 
Correction;  published  12- 
26-00 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 
Farm  loan  programs 
account  servicing  policies; 
servicing  shared 
appreciation  areements 
Correction;  published  12- 
26-00 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Farm  loan  programs 
account  servicing  policies; 
servicing  shared 
appreciation  agreements 
Correction;  published  12- 
26-00 

CHEMICAL  SAFETY  AND 
HAZARD  INVESTIGATION 
BOARD 

Freedom  of  Information  Act; 
implementation:;  published 
11-24-00 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Interference  practice; 
simplification  of 
requirements;  published 
11-24-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  pool  operators  and 
commodity  trading  advisors: 


Annual  reports  filing; 
extension;  published  12- 
26-00 

DEFENSE  DEPARTMENT 
Army  Department 

Army  contracting: 
Contractor  manhour 
reporting  requirement; 
published  12-26-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Ozone  transport  reduction — 
Various  States;  State 
implementation  plans 
required  for  nitrogen 
oxide  SIP  call;  findings 
of  failure  to  submit; 
published  12-26-00 
Air  quality  implementation 
plans;  approval  and 
promulgation:  vahous 
States: 
Colorado  and  Utah; 

published  10-24-00 
Connecticut;  published  10- 

27-00 
Massachusetts;  published 

10-27-00 
Missouri:  published  10-26-00 
Texas;  published  10-26-00 
Wisconsin;  published  10-26- 
00 
Hazardous  waste  program 
authorizations: 
Arizona;  published  10-27-00 
Montana;  published  12-26- 

00 
Tennessee;  published  10- 

26-00 
Vermont;  published  10-26-00 
Hazardous  waste: 
Land  disposal  restrictions — 
PCB's  as  a  constituent 
subject  to  soil 
treatment;  Phase  IV 
standards  deferral: 
published  12-26-00 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments 

Texas;  published  11-27-00 
Radio  stations;  table  of 
assignments: 
Texas;  published  11-27-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Organization,  functions,  and 

authority  delegations:; 

published  12-26-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 


Rhadine  exilis,  etc.  (nine 
cave-dwelling 
invertebrates  from  Bexar 
County,  TX):  published 
12-26-00 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  prisoners;  paroling 
and  releasing,  etc.: 
District  of  Columbia  Code — 
Supervision  of  released 
pnsoners  serving  terms 
of  supervised  release: 
published  11-24-00 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Consultation  agreements: 
procedural  changes;  *^ 
published  10-26-00 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste: 
independent  storage: 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list:  published  10- 
11-00 
SPECIAL  COUNSEL  OFFICE 
Technical  amendments; 

published  12-26-00 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Safety  zone: 
Gastineau  Channel,  JUneau, 
AK:  Correction;  published 
12-26-00 
Tongass  Narrows, 
Ketchikan,  AK:  correction: 
published  12-26-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  published  12-11-00 
Boeing;  published  11-21-00 
Learjet;  published  11-21-00 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  identification 
report;  filing  requirements: 
published  11-24-00 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  administration: 
Removal  of  Federal  Reserve 
banks  as  depositanes: 
published  12-26-00 

COMMENTS  DUE  NEXT 
WEEK 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  origin. 


handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01:  published  12-6- 
00 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Tomatoes  grown  in — 
Flonda:  comments  due  by 
1-5-01:  published  11-6-00 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic 
Fire  ant,  imported; 

comments  due  by  1-5-01; 

published  11-6-00 

AGRICULTURE 
DEPARTMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  origin 
handicap,  and  age  m 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01:  published  12-6- 
00 

COMMERCE  DEPARTMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01:  published  12-6- 
00 

COMMERCE  DEPARTMENT 
National  Institute  of 
Standards  and  Technology 

National  Voluntary  Laboratory 
Accreditation  Program; 
operating  procedures, 
comments  due  by  1-8-01: 
published  11-7-00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Pelagic  longline  fishery, 
sea  turtle  protection 
measures,  comments 
due  by  1-8-01 
published  10-13-00 
Northeastern  United  States 
fishenes — 

Atlantic  mackerel,  squid 
and  butterfish. 
comments  due  by  1-4- 
01:  published  12-5-00 
West  Coast  States  and 

Western  Pacific 

fisheries — 

Pacific  Coast  groundfish. 
comments  due  by  1-5- 
01:  published  11-21-00 


VI 
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Ocean  and  coastal  resource 
management 
Manne  sanctuaries — 
Flonda  Keys  National 
Manne  Sanctuary,  FL, 
boundary  expansion 
comments  due  by  1  -8- 
01,  published  11-22-00 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Practice  and  procedure 
Conduct  standards  for 
outside  attorneys 
practicing  l^efore 
Commission,  comments 
due  by  1-5-01    published 
11-6-00 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNfTY  SERVICE 
Nondiscnmination  on  basis  o( 
race,  color    national  ongin. 
handicap   and  age  in 
federally  assisted  programs 
or  activities   comments  due 
by  1-5-01    published  12-6- 
00 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR) 

Preference  for  U  S  -flag 
vessels,  comments  due 
by  1-8-01    published  ll-7- 
00 
ENERGY  DEPARTMENT 
Nondiscnmination  on  basis  of 
race,  color  national  ongin, 
handicap   and  age  m 
federally  assisted  programs 
or  activrties:  comments  due 
by  1-5-01    published  12-6- 
00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous 
national  emission  standards 
Municipal  solid  waste 

landfills,  comments  due 

by  1-8-01    published  11-7- 

00 
Air  programs   approval  and 
promulgation    State  plans 
for  designated  facilities  and 
pollutants 
New  York   comments  due 

by  1-5-01    published  12-6- 

00 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 
Alabama,  comments  due  by 

1-8-01,  published  12-8-00 
Nondiscnmination  on  basis  of 
race,  color   national  ongin 
handicap   and  age  in 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01.  published  12-6- 
00 
Superfund  program 


National  oil  and  hazardous 
substances  contingency 
plan— 

National  pnonties  list 
update    comments  due 
by  1-8-01    published 
12-8-00 
Superrfund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update    comments  due 
by  1-8-01    published 
12-8-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services 
Commercial  mobile  radio 
services — 

Automatic  and  manual 
roaming  service 
provisions    comments 
due  by  1-5-01 
published  11-21-00 

Satellite  communications— 
Fixed-Satellite  Service 
(FSS)  earth  stations 
and  terrestnal  fixed 
service  stations,  efficient 
use  and  shanng  of 
radio  spectrum, 
comments  due  by  1  -8- 
01    published  11-24-00 

Radio  stations,  table  of 
assignments 
Arizona   comments  due  by 

1-8-01    published  11-29- 

00 
Colorado    comments  due  by 

1-8-01    published  12-18- 

00 
Oregon    comments  due  by 

1-8-01    published  11-29- 

00 
Wisconsin,  comments  due 

by  1-8-01    published  11- 

30-00 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Nondiscnmination  on  basis  of 
race    color    national  ongin 
handicap,  and  age  m 
federally  assisted  programs 
or  activities,  comments  due 
by  1  5-01    published  12-6- 
00 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Preference  for  U  S  -flag 
vessels   comments  due 
by  1-8-01    published  11-7- 
00 
Nondiscrimination  on  basis  of 
race,  color    national  ongin 
handicap   and  age  in 
federally  assisted  programs 
or  activities,  comments  due 


by  1-5-01,  published  12-6- 
00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare 
Garner  determinations  that 
supplier  fails  to  meet 
requirements  for  Medicare 
billing  pnvileges,  appeals; 
comments  due  by  1-4-01; 
published  9-6-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Medical  care  and 
examinations 
Indian  healtfi — 
Joint  Tnbal  and  Federal 
Self-Governance 
Negotiated  Rulemaking 
Committee;  intent  to 
establish;  comments 
due  by  1-4-01; 
published  12-5-00 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 
Cntical  habitat 
designations — 
Vanous  plants  from  Kauai 
and  Niihau,  HI; 
comments  due  by  1-8- 
01,  published  11-7-00 
Various  plants  from  Kauai 
and  Niihau.  HI; 
correction;  comments 
due  by  1-8-01; 
published  11-13-00 
Endangered  and  threatened 
species; 

Scotts  Valley  polygonum, 
comments  due  by  1-8-01; 
published  11-9-00 

INTERIOR  DEPARTMENT 

Nondiscnmination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

West  Virginia;  comments 
due  by  1-4-01;  published 
12-5-00 
JUSTICE  DEPARTMENT 
Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 


LABOR  DEPARTMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 
LEGAL  SERVICES 
CORPORATION 
Regulations  review;  comment 
request;  comments  due  by 
1-8-01;  published  11-24-00 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR); 

Preference  for  U.S.-flag 
vessels;  comments  due 
by  1-8-01;  published  11-7- 
00 
Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs    • 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 
ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 
Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities 

Institute  of  Museum  and 
Library  Services; 
comments  due  by  1-5-01; 
published  12-6-00 
National  Endowment  for  the 
Arts;  comments  due  by  1- 
5-01;  published  12-6-00 
National  Endowment  for  the 
Humanities;  comments 
due  by  1-5-01;  published 
12-6-00 
NATIONAL  SCIENCE 
FOUNDATION 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 
NUCLEAR  REGULATORY 
COMMISSION 

Nondiscrimination  on  t)asis  of 
race,  cok)r.  national  origin, 
handk:ap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
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by  1-4-01;  published  12-5- 
00 

POSTAL  SERVICE 

Intemational  Mail  Manual: 
Global  Express  Guaranteed 
services;  postal  rate 
changes;  comments  due 
by  1-6-01;  published  12- 
11-00 

SMALL  BUSINESS 
ADMINISTRATION 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 
Small  business  size  standards: 
8(a)  business  development/ 

small  disadvantaged 

business  status 

determinations;  comments 

due  by  1-8-01;  published 

11-8-00 

STATE  DEPARTMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 

TENNESSEE  VALLEY 
AUTHORITY 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Massachussetts;  comments 
due  by  1-8-01;  published 
11-8-00 

TRANSPORTATION 
DEPARTMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  £tssisted  programs 


or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  comments  due  by  1- 

4-01;  published  12-5-00 
Boeing;  comments  due  by 

1-4-01;  published  11-20- 

00 
British  Aerospace; 

comments  due  by  1-4-01; 

published  12-5-00 
Empresa  Brasileira  de 

Aeronautica  S.A.; 

comments  due  by  1-8-01; 

published  12-8-00 
Robinson  Helicopter  Co.; 

comments  due  by  1-8-01; 

publisfied  11-7-00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Reports  and  guidance 
documents;  availability,  etc.: 
Transportation.  Recall 

Enhancement, 

Accountability,  and 

Documentation  (TREAD); 

insurance  study; 

comments  due  by  1-5-01; 

published  12-11-00 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  aqfl 
Firearms  Bureau 

Alcohol;  vitlcultural  area 
designations: 
Long  Island,  NY;  comments 

due  by  1-5-01;  published 

11-6-00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Defined  contribution 
retirement  plans; 
nondiscrimination 
requirements;  comments 
due  by  1-5-01;  published 
10-6-00 

Principal  residence  sale  or 
exchange;  exclusion  of 


gain;  comments  due  by  1- 
8-01;  published  10-10-00 

VETERANS  AFFAIRS 

DEPARTMENT 

Nondiscnmination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http;// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Govemment  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http;// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3048/P.L.  10&-544 

Presidential  Threat  Protection 
Act  of  2000  (Dec.  19,  2000; 
114  Stat,  2715) 

H.R.  4281/P.L  106-545 

ICCVAM  Authorization  Act  of 
2000  (Dec,  19.  2000;  114 
Stat.  2721) 

H.R.  4640/P.L  106-546 

DNA  Analysis  Backlog 
Elimination  Act  of  2000  (Dec 
19.  2000;  114  Stat.  2726) 
H.R.  4827/P.L.  106-547 
Enhanced  Federal  Secunty 
Act  of  2000  (Dec    19,  2000; 
114  Stat,  2738) 


S.  1972/P.L.  106-548 

To  direct  the  Secretary  of 
Agriculture  to  convey  to  the 
town  of  Dolores,  Colorado   the 
current  site  of  the  Joe  Roweli 
Part<.  (Dec    19,  2000;  114 
Stat   2741) 

S.  2594/P.L.  106-549 

To  authonze  the  Secretary  of 
the  Interior  to  contract  with 
the  Mancos  Water 
Conservancy  District  to  use 
the  Mancos  Project  facilities 
for  impounding,  storage, 
diverting,  and  camage  of 
nonprpject  water  for  the 
purpose  of  irrigation,  domestic 
municipal,  industnal.  and  any 
other  beneficial  purposes 
(Dec.  19.  2000;  114  Stat 
2743) 

S.  3137/P.L.  106-550 

James  Madison 
Commemoration  Commission 
Act  (Dec    19,  2000;  114  Stat 
2745) 

Last  List  December  20,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http;// 
hydra.gsa.gov/archives/ 
publaws-lhtml  or  send  E-mail 
to  listservdlistserv.gsa.gov 
with  the  following  text 
message; 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 


Vlll 
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CFR  CHECKUST 


TNte 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register  is 

published  weekly  It  is  arranged  m  the  order  of  CFR  titles  stock 

numbers  prices,  and  revision  dates 

An  astensk  Ci  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  tor  sale  at  the  Government  Pnnting 

Office 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set 

also  appears  m  the  latest  issue  of  the  LSA  iList  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  CFR  is  available  free  on-line  through  the  Government  Pnnting 

Office  s  GPO  Access  Service  at  htip  'www  access  gpo  gov- nara/cfr/ 

index  html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 

The  annual  rate  for  subscnption  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237  75  additional  for  foreign  mailing 

Mail  orders  to  the  Supenntendent  of  Documents,  Attn  New  Orders, 

P  O  Box  371954,  Pittsburgh.  PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (check  money  order  GPO  Deposit 

Account.  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday  at  (202) 

512-1800  from  800  am  to  4  00  p  m  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Title  Stock  Number  Price        Revision  Date 

1 ,  2  (2  Reserved)  (869-03M)0001-3)  6  50        Apr   1   2000 

3  (1997  Compilation 


and  Parts  1 00  and 
]0))    


(869-042-00002-1) 
, (869-042-00003-0) 


5  Parts: 

1-699      (869-042-00004-8) 

700-1199     (869-042-00005-6) 

120(Hnd,  6  (6 
Reserved)   (869-042-00006-4) 

7  Parts: 

1-26  (869-042-00007-2) 

27-52      (869-042-00008-1 ) 

53-209     (869-042-00009-9) 

210-299    (869-042-00010-2) 

300-399   (869-042-000!  1-!) 

400-699   (869-042-00012-9) 

700-899  (869-042-00013-7) 

900-999   (869-042-00014-5) 

1000-1 199  (869-042-00015-3) 

1200-1599      (869-042-00016-1) 

1600-1899  (869-042-00017-0) 

1900-1939  (869-042-00018-8) 

1940-1949  (86WM2-00019-6) 

1950-1999    (869-042-O002O-0) 

2000-End (869-042-00021-8) 


8 


(869-042-00022-6) 


9  Parts: 

1-199        (869-042-00023-4) 

200-£nd  (869-042-00024-2) 

10  Parte: 

1-50  (869-042-00025- 1) 

51-199 (869-042-00026-91 

200-499  (869-O42-00027-7) 

500-£nd  (869-042-00028-5) 

11  (869-042-00029-3) 

12  Parts: 

1-199     (869-042-00030-7) 

200-219  (869-042-00031-5) 

220-299  (869-042-00032-3) 

300^99  (869-042-0003^1) 

500-599  (869-O42-00034-O) 

60(>-€nd  (869-042-00035-8) 

13 (869-042-00036-6) 


22  00 
850 

43  00 

3!  00 

48  00 

28  00 
35  00 

22  00 
54,00 

29  00 
41  00 
37  00 
46  00 
1800 

44  00 
61  00 
21  00 

37  00 

38  00 
3100 

41  00 

46  00 
44  00 

46  00 
38  00 

38  00 
48  00 

23  OC 


180C 
22  00 
45  00 
29  00 
2600 
53  00 

35  00 


Jon 
Jon 

Jan 
Jan 

Jan 

Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 
Jan 

Jan 

Jan 
Jan 

Jan 
Jan 
Jan 
Jan 

Jan 

Jan 
Jan 
Jan 
Jan 
Jan 
Jan 


2000 
2000 

2000 
2000 

2000 

2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 

2000 

2000 
2000 

2000 
2000 
2000 
2000 

2000 

2000 
2000 
2000 
2000 
2000 
2000 


14  Parts: 

1-59                  (869-042-00037-4) 58,00  Jan.  1,  2000 

60-139      (869-042-00038-2)  46.00  Jon.  1.  2000 

140-199         (869-038-00039-1) 17.00  "Jan.  1,  2000 

200-1199         (869-042-00040-4) 29.00  Jan.  1,2000 

1200-End     (869-042-00041-2) 25.00  Jan.  1.  2000 

15  Parte: 

0299                (869-042-00042-1)  28.00  Jan.  1,2000 

300-799   (869-042-00043-9)  45.00  Jan.  1,  2000 

800-End  (869-042-00044-7)  26.00  Jon.  1,  2000 

16  Parts: 

0-999              (869-O42-O004S-5)  33.00  Jon.  1.  2000 

100(Hnd (869-042-00046-3) 43.00  Jan.  1.  2000 

17  Parts:  

1-199          (869-042-00048-0) 32.00  Apr.  1,  2000 

200-239 (869-042-00049-8) 38.00  Apr.  1,  2000 

240-End  (869-042-00050-1) 49.00  Apr.  1.  2000 

18  Parts: 

1-399       (869-042-00051-0)  54.00  Apr.  1.  2000 

400-End  (869-042-00052-8)  15.00  Apr.  1,  2000 

19  Parts: 

1-140             (869-042-00053-6) 40.00  Apr.  1.  2000 

141-199          (869-042-00054-4)  40.00  Apr.  1.  2000 

20(>-End    (869-042-00055-2)  20.00  Apr.  1.  2000 

20  Parte: 

1-399      (869-042-00056- 1) 33.00  Apr.  1,2000 

400-499  (869-042-00057-9) 56.00  Apr.  1,  2000 

500-End  (869-042-00058-7) 58.00  Apr.  1.2000 

21  Parte: 

1-99              (869-042-00059-5) 26.00  Apr.  1,  2000 

100-169        (869-042-00060-9) 30.00  Apr.  1,2000 

170-199       (869-042-00061-7) 29.00  Apr.  1.  2000 

200-299 (869-042-00062-5) 13.00  Apr.  1.  2000 

300-499     (869-042-00063-3) 20.00  Apr.  1.  2000 

500-599 (869-042-00064-1) 31.00  Apr.  1.  2000 

600-799 (869-038-00065-0) 10.00  Apr.  1,  2000 

800-1299  (86W)42-00066-«) 38.00  Apr.  1.  2000 

1300-End (869-042-O0067-6) 15.00  Apr.  1.  2000 

22  Parte: 

1-299             (869-042-00068-^) 54.W  Apr.  1.2000 

300-End  (869-042-0006^^2) 31.00  Apr.  1.  2000 

23       (869-042-O0070-6) 29.00  Apr.  1,  2000 


24  Parte: 

0-199     (869-042-0007  M) 40.00 

200-499 (869-042-00072-2) 37.00 

500-699    (869-042-00073-1)  20.^ 

700-1699   (869-042-00074-9) 46.00 

1700-End (869-042-00075-7) 18.00 


25 


(869-042-00076-5)  52.00 


26  Parts: 

§§1.0-1-160      (869-042-00077-3)  31,00 


§§161-1,169  (869-042-00078-1) 56.00 

§§1170-1.300                 (869-042-O0079-0) 38.00 

§§1301-1400                 (869-042-00080-3) 29.00 

§§1401-1440   .              (869-042-00081-1) 47.00 

§§1.441-1.500                 (869-042-00082-0)  36.00 

§§1501-1640                 (869-042-00083-«) 32.00 

§§1641-1.850                  (869-042-00084-6)  41.00 

§§1851-1907  (869-042-00085-4)  43.00 

§§1908-11000                (869-042-00086-2) 41.00 

§§11001-11400  (869-042-00087-1) 45.00 

§§1.1401-£nd    (869-O42-00088-9) 66.00 

2-29      (869-042-00089-7) 45.00 

30-39    (869-042-00090-1) 31.00 

40-49  (869-042-00091-9)  18.00 

50-299 (869-O42-00092-7). 23.00 

300-499 (869-042-00093-5) 43.00 

500-599 (869-042-00094-3)  12.00 

600-End  (869-042-00095-1) 12.00 

27  Parte: 

Jan    1    2000          1-199    (869-O42-O0096-0)  59.00 


Apr.  1,2000 
Apr.  1.  2000 
Apr.  1.2000 
Apr.  1 .  2000 
5Apr.  1,  2000 

Apr.  1,  2000 

Apr.  1.  2000 
Apr.  1,2000 
Apr.  1,  2000 
Apr.  1,  2000 
Apr.  1,  2000 
Apr,  1 .  2000 
Apr.  1.  2000 
Apr.  1.  2000 
Apr.  1.2000 
Apr.  1.  2000 
Apr.  1.  2000 
Apr.  1.  2000 
Apr.  1.2000 
Apr.  1.2000 
Apr.  1.  2000 
Apr.  1.  2000 
Apr.  1,  2000 
Apr.  1 .  2000 
Apr.  1.2000 

Apr.  1,2000 


Federal  Register / Vol.  65,  No.  248 /Tuesday,  December  26,  2000 /Reader  Aids 


IX 


TKIe 


Stock  Number 


200-End  (869-042-00097-8) 

28  Parts: 

0-42  (869-042-O0098-6) 

43-end  (869-042-00099-4) 

29  Parts: 

0-99  (869-042-00100-1) 

100-499 (869-042-00101-0) 

500-899 (869-042-00102-8) 

900-1899  (869-042-00103-6) 

1900-1910  (§§  1900  fo 

1910.999)  (869-042-00104-4) 

1910  (§§1910.1000  to 

end)  (869-042-00105-2)  . 

1911-1925  (869-042-00106-1)  . 

1926  (869-042-00107-9)  . 

1927-£nd (869-042-00108-7)  . 

30  Parte: 

1-199  (869-042-00109-5)  . 

200-699 (869-042-00110-9)  . 

700-End  (869-042-00111-7)  . 

31  Parts: 

0-199  (869-042-00112-5)  . 

200-End  (869-042-00113-3)  . 


Price 

18.00 


43.00 
36.00 

33.00 
14.00 
47.00 
24.00 


Revision  Date 

Apr.  1.2000 

July  1.2000 
July  1.2000 

July  1.  2000 
July  1,  2000 
July  1.2000 
July  1.2000 


46.00       'July  1.2000 


28.00 
20.00 
30.00 
49.00 

38.00 
33.00 
39.00 

23.00 
53.00 

32  Parte: 

1-39.  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190  (869-042-00114-1) 51.00 

191-399 (869-042-001 15-0) 62.00 

400-629 (869-042-001 16-8) 35.00 

630-699 (869-042-001 17-6) 25.00 

700-799 (869-042-00118^) 31.00 

800-End  (869-042-00119-2) 32.00 

33  Parte: 

1-124  (869-042-00120-6)  .. 

125-199 (869-042-0012M)  .. 

200-End  (869-042-00122-5)  .. 


*July  1 
July  1 

*July  1 
July  1 


2000 
2000 
2000 
2000 


July  1.2000 
July  1.2000 
July  1.  2000 


35.00 
45.00 
36.00 

34  Parte: 

1-299  (869-042-00123-1) 31.00 

300-399 (869-042-00124-9) 28.00 

400-End  (869-042-001 25-7) 54.00 

35  (869-042-00126-5) 10.00 

36  Parts 

1-199  (869-042-00127-3) 

200-299 (869-042-00128-1) 

300-End  (869-042-00 129-0) 

37 


24,00 
24.00 
43.00 


40.00 
47.00 

28.00 


38  Parts: 

0-17  (869-042-00131-1)  .. 

18-£nd  (869-042-00132-0)  .. 

39  (869-042-00133-8)  .. 

40  Parts: 

1-49  (869-042-00134-6) 37.00 

50-61   (869-042-00135-4) 28.00 

52  (5201-52.1018) (869-042-00136-2) 36.00 

52  (52.1019-End)  (869-042-00137-1) 44.00 

53-59  (869-042-00138-9) 21.00 

60  (869-042-00139-7)  66.00 

61-62  (869-042-00140-1) 23.00 

63  (63.1-63.1 1 19) (869-042-00141-9) 66.00 

63  (63.1200-End)  (869-042-00142-7) 49.00 

12.00 
47.00 
36.00 
66.00 
66.00 
42.00 
38.00 
25.00 


64-71   (869-042-00143-5) 

72-80  (869-042-00144-3) 

81-85  (869-042-00145-1) 

86  (869-042-00146-0) 

87-135 (869^)42-00146-8) 

136-149  :..... (869-042-00148-6) 

150-189 (869-042-00149-4) 

190-259 (869-042-00150-8) 


July  1 
July  1 


2000 
2000 


2  July  1.  1984 
2  July  1.  1984 
2  July  1 

July  1 

July  1 

July  1 

July  1 


1984 
2000 
2000 
2000 
2000 


July  1,  2000 
July  1.  2000 

July  1,2000 
July  1,2000 
July  1,  2000 

July  1.2000 
July  1.2000 
July  1.2000 

July  1 .  2000 

July  1.2000 
July  1 .  2000 
July  1.2000 


(869-042-00130-3) 32.00         July  1.2000 


July  1.  2000 
July  1.2000 

July  1 .  2000 


July  1. 
July  1 . 


2000 
2000 


July  1.  2000 


July  1 
July  1 
July  I 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July 
July  1 
July  1 


2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
1.2000 
2000 
2000 


Title 


Stock  Number 


260-265 (869-042-00151-6) 

266-299  (869-042-00152-4) 

300-399 (869-042-00153-2) 

400-424  (869-642-00154-1) 

425-699  (869-042-00155-9) 

700-789  (869-042-00156-7) 

790-End  (869-042-00157-5) 

41  Chapters: 

1.  1-1  to  1-10  


36.00 
35.00 
29.00 
37.00 
48.00 
46.00 
23.00 

13.00 

1.  1-11  to  Appendix.  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9.50 

18.  Vol.  I.  Parts  1-5  13.00 

18.  Vol.  II,  Parts  6-19 13.OO 

18.  Vol.  HI.  Parts  20-52  13.00 

19-100  13.00 

1-100  (869-042-00158-3)  15.00 

101  (869-042-00159-1)  37.00 

102-200  (869-042-00160-5)  21.00 

201-End  (869-042-00161-3)  16.00 

42  Parte: 

1-399  (869-038-00162-4)  .. 

400-429 (869-038-00163-2)  .. 

430-End  (869-038-00164-1)  .. 


43  Parts: 

•1-999  (869-042-00165-6) 

lOOO-end  (869-038-00166-7) 


36.00 
44.00 
54.00 

45.00 
47.00 


44  (869-038-00167-5)  . 

45  Parts: 

•1-199  (869-042-00168-1)  50.00 

200-499 (869-038-00169-1) 16.00 

500-1199  (869-042-00170-2)  45.00 

1200-End (869-038-00171-3) 40.00 

46  Parte: 

1-40  (869-038-00172-1)  .. 

41-69  (869-038-00173-0)  .. 

70-89  (869-038-00174-8)  .. 

•90-139  (869-042-00175-3)  . 

140-155  (869-038-00176-4) 

156-165 (869-038-00177-2)  . 

166-199  (869-038-00178-1)  .. 

200-499 (869-038-00179-9)  . 

500-End  (869-042-00180-0) 


47  Parts: 

0-19  (869-038-00181-1) 

20-39  (869-042-00182-6) 

40-69  (869-038-00183-7) 

70-79  (869-038-00184-5) 

80-End  (869-042-00185-1) 

48  Chapters: 

1  (Parts  1-51)  (869-038-00186-1) 

1  (Parts  52-99)   (869-038-00187-0) 

2  (Parts  201-299)  (869-038-00188-8) 

3-6  (869-038-00189-3) 

7-14  (869-038-00190-0) 

15-28  (869-038-00191-8) 

29-End  (869-038-00192^) 

49  Parts: 

1-99  (869-038-00193-4) 

100-185 (869-038-00194-2) 

186-199 (869-038-00195-1) 

200-399 '. (869-038-00196-9) 

400-999 (869-038-00197-7) 

•1000-1199  (869-042-00198-2) 

1200-End (869-042-00199-1) 

50  Parts: 

1-199  (869-038-00200-1) 

•200-599  (869-042-00201-6) 


27.00 
23.00 
8.00 
41.00 
15.00 
21.00 
27.00 
23.00 
23.00 

39.00 
41.00 
26.00 
39.00 

54  00 

55  00 

30  00 
36.00 
40.00 
35  00 
36,00 
25.00 

34.00 
53,00 
13.00 
53.00 
57,00 
25.0C 
21.00 

43,00 
35,00 


Price       Revision  Date 


July  1  2000 

July  1  2000 

July  1  2000 

July  1  2000 


July 
July 


2000 
2000 


'July  1   2000 


2  July  1 

3  July  1 
^July  1 

2  July  1 

3  July  1 
iJuly  1 
'July  1 
3  July  1 
3  July  1 
2  July  1 
2  July  1 

July  1 

July  1 

July  1 

July  1 


1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2000 
2000 
2000 
2000 


Oct  1  1999 
Oct  1  1999 
Oct  1,  1999 


Oct 
Oct 


28.00   Oct 


2000 
1999 

1999 


Oct  1  2000 

Oct  1  1999 

Oct  1  2000 

Oct  1  1999 


Oct  1 
Oct  1 

Oct  1 
Oct,  I. 
Oct.  1 
Oct  1 
Oct  1. 


1999 
1999 
1999 
2000 
1999 
1999 
1999 


Oct  1  1999 

Oct  1  2000 

Oct  1  1999 

Oct.  1  2000 

Oct  '  1999 

Oct  1  1999 

Oct  1  2000 

Oct  I  1999 

Oct  1  1999 

Oct  1  1999 

Oct  1  2000 

Oct  '  1999 

Oct  1  1999 

Oct  1  1999 


Oct  1 
Oct  1 
Oct  1 
Oct  1 
Oct  i 
Oct  1 
Oct  1 


1999 
1999 
1999 
1999 
1999 
2000 
2000 


Oct  1  1999 
Oct  1  2000 
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Title  Stock  Number  Price        Revision  Date 

600-£na     (369-038-00202- 7)  37  OC        Oct    I    '999 

CFR  Index  and  f-ndings 

Aids  (369-042-0004^- M  53  00         Jon    1    2000 

Complete '999  Cf?  seT     951.00  i999 

Microfiche  CFR  Edition 

Subscription  (mailed  as  issued;     290  00  1999 

individual  copies  ^  '00  1999 

Complete  set  (one-time  mailing)  247  00  1997 

Complete  set  (one-time  mailing)  264  00  1996 

'  Because  Title  3  is  on  annual  compilation  'his  volume  ana  ail  o'evious  votumes 

should  be  retainea  as  a  permanent  reference  source 

^Tbe  Julv    '     "&5  edition  of  32  CFf  Parts    ^-'d'  tonlams  a  note  only  tcx 

Pofts   1-39  inclusive    Fo(   the  tuil  text  of  the  Defense  Acquisition  Pegulations 

in  Ports  1-39  consult  the  thiee  CFP  volumes  issued  as  of  July  '    1984  containing 

those  ports 

'The  Juiy  '  '985  edition  ol  4!  CFP  Chapters  i-'OC  contains  o  note  only 
for  Chapters  l  'o  49  inclusive  For  the  full  'exi  of  ptocurement  regulations 
in  Chapters  '  to  49  consult  the  eleven  CFf?  volumes  issued  as  of  July  ' 
1984  containing  those  chapters 

•■No  amendments  to  this  volume  were  pcomulgated  during  the  period  January 
1  1999  thiough  Jonuory  '  2000  The  CFB  volume  issued  as  of  January  1 
1999  should  De  retained 

5  No  amendments  to  this  volume  -vere  promulgated  during  the  penod  Apfil 
1  1999  thiough  April  i  2000  The  CFR  volume  issued  as  of  Apnl  '  1999  should 
be  retomed 

»No  omendments  to  this  volume  were  promulgated  during  the  peiiod  July 
1  1999  thiough  July  '  2000  The  CFR  volume  issued  as  ol  July  i  1999  should 
be  retained 


VOL 


65 


ISS 

2 

4 

8 


DE 
26 


2000 


t^nim-cl  on  rfocled  paper 


UMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penolfv  for  Pnvate  Use.  S300 


12-27-00 

Vol.  65       No.  249 


Wednesday 
Dec.  27,  2000 


PERIODICALS 

Pos'age  and  Fees  Paic 
U  S  Gove'nment  Printing  C 
(ISSN  00<?7^i326) 


(s   FR        BELLH300B    DEC      00 

BELL    &   HOWELL 
B0NK13E    C0LV2N 

300   N  ZEEB    RD  /^eiOb 


B 


481 


VOL 


65 


ISS 

2 

4 
9 


DE 
27 


2000 


JMi 


n 


FoHoral     Ooaiatar       \'i\\       t\^       V/i       7  J  Q   /  War)  n  oc  r^  cn»       nQi-^omKoy    ')  7       Onnfl 


12-27-00 

Vol.  65        No.  249 

Pages  81727-^2238 


Wednesday 
Dec.  27,  2000 


m 


II 


Federal  Register    Vol    B5.  No.  249/ Wednesday.  December  27,  2000 


m 


The  FEDKRAl.  REGISTER  is  published  daily,  Monday  through 
Friday,  exi  ept  jfficial  holidays,  by  the  Office  of  the  F'ederal 
Register.  National  Archives  and  Records  Administration, 
Washington.  DC  20408.  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  C^onimittee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  uf 
Documents,  U.S.  Government  Printing  Office.  Washington,  fX^ 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  lo  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  having  general 
applirabilitv  and  legal  effect,  documents  required  to  be  published 
by  act  of  Ciongress.  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unle.ss  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 


SUBSCRIPTIONS  AlSfD  COPIES 


currently  nn  file  for  public  inspection 

ffdrei^ 


see  http://vvww.nara.gov/ 


is.gpo.gov.  or  bv  dialing  (202)  512-1661  with  a  computer 
1.  When  using  Telnet  or  modem,  tvpe  swais,  then  lou 


log 


The  seal  of  the  National  .\rchives  and  Records  Administration 
authenticates  the  Federal  Register  ds  the  official  sfri.il  publii  dtidii 
establibhed  under  the  t  ••  l-ri!  K^■t;lster  Act.  Under  44  L.S.C.  1507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  C  S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59.  .Number  1  (|anuar\  .:    !'IM4!  tnrwirH 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (.-Kdobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  engure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web.  connect  to  the  Federal  Register  at  htlp:/ 

/www. access. gpo.gov/nara.  Those  without  World  Widf  Wfb  access 

can  also  connect  with  a  local  WAIS  client,  by  Felnet  to 

swais. access.] 

and  modem,  vvnen  using 

in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess«9gpo.gov:  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  FediTdi  Rfnisicr  paper 
edition  is  S638.  or  S697  for  a  combined  Federal  Retjister,  Federal 
Register  Index  and  List  of  CFR  Sections  .\il.i  r ■■  i    !  s  \l 
subscription:  the  microfiche  edition  of  thr  Federal  Retjister 
including  the  Federal  Register  Index  and  l.s  \  is  S-5  t   Si\  month 
subscriptions  are  available  for  one-half  the  annual  rate.  Ihe  charge 
for  individual  copies  in  paper  form  is  $9.00  for  each  issue,  or 
$9.00  for  each  group  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  CPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 

page  number,  txampie:  65  FR  12345. 


® 


Printed  on  recycled  paper. 


PUBLIC 
Subscriptions: 

Paper  or  fi(  b.e  202-512-1800 

■■Nssistrin!  e  with  fnibln    subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/liack  copies: 

Paper  or  tiche 

.\ssistance  with  public  single  copies 
FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fii  he 

.^ssistan(  e  with  Federal  rigen(  v  subscriptions 


512-1800 
512-1803 


523-5243 
523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:  .^iiv  person  who  u.ses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Resist. t 
WH.AT:      Free  public  briefings  (approximatelv  .i  hours)  to  present. 

1  The  regulatory  process,  with  a  foi  us  on  the  Federal  Register 

system  and  the  publi(  "s  toIm  in  the  de\  "lopinent  of 
regulations 

2  The  relationship  between  the  Ffiieral  Register  ami  (jide 

of  Federal  Regulations. 
3.  The  important  elements  of  tvpiial  Federal  R-'gist.T 

documents. 
4    An  mtniduction  to  the  finding  aids  of  the  FR  CFR  system 
WHY:         I'o  provide  Ihe  public:  v\-ith  access  to  information  necessary  to 
research  Federal  agency  regulations  vvhic  h  direi  il\  affect  thmii 
There  will  be  no  iliscussion  of  specific  agem  y  regulations 


WHEN: 
WHERE: 


WASHINGTON,  DC 

Idouary    24.  2001.   from   9:00  a.m.   to  .Noon 

(K.ST,') 

Office  of  the  Federal   Register 

Conferenie  Room 

800   North  Capitol   Street,   \W. 

Washington,  HC 

(3  blocks  north  of  Union   Station  Metro) 


RESERVATIONS:  202-52:?-45:iH 


Contents 


Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Meetings: 
Hanford  Health  Projects  Inter- tribal  Council  et  al.,  81871 
Public  Health  Service  Activities  and  Research  at  DOE 
Sites  Citizens  Advisory  Committee,  81869-81870 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  and  Nutrition  Service 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Air  Force  Department 

RULES 

Sales  and  services: 
Personal  financial  responsibility;  CFR  part  removed. 
81740 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  contagious  equine  mentis  (CEM)-affected 
countries — 
Florida;  receipt  authorization,  81727 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Chemical  Safety  and  Hazard  Investigation  Board 

PROPOSED  RULES 

Privacy  Act;  implementation,  81810-81812 

Children  and  Families  Administration 

RULES 

Child  support  enforcement  programs: 
Incentive  payments  and  audit  penalties,  82177-82216 

Child  Support  Enforcement  Office 

RULES 

Child  support  enforcement  program: 
National  Medical  Support  Notice;  child  support  orders: 
health  care  coverage  provisions,  82153-82176 

Coast  Guard 

RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Educational  assistance  programs;  new  criteria  for 
approving  courses,  81740-81743 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  81822 


Federal  Register 

Vol.  65,  No.   249 

VVednesdav.  December  27.  2000 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles; 

Bangladesh,  81845-81846 

China.  81846-81848 

Oman,  81848 
Export  visa  requirements:  certification,  waivers,  etc.: 

Cambodia.  81848-81850 

Corporation  for  National  and  Community  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  81850-81851 

Defense  Department 

See  Air  Force  Department 
RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Educational  assistance  programs;  new  criteria  for 
approving  courses.  81740—81743 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  81851 
Grants  and  cooperative  agreements:  availability,  etc.: 
Elementary  and  secondary'  education — 

Safe  and  Drug-Free  Schools  and  Communities  National 
Programs,  82221-82226 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Disabilitv  and  Rehabilitation  Research  Projects  and 

Centers  Program.  82218-82220 
Traumatic  Brain  Injun,-  Data  Collection  Center,  82217- 
82219 
Special  education  and  rehabilitation  services — 
State  Program  Improvement  Program;  correction, 
81851-81852 
Meetings: 

National  Educational  Research  Policy  and  Priorities 
Board.  81852 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States; 
Connecticut.  Massachusetts,  and  Rhode  Island,  81743- 
81748 
PROPOSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
Illinois,  81799-81810 
Texas.  81786-81799 
Water  pollution;  effluent  guidelines  for  point  source 
categories; 
Iron  and  steel  manufacturing  facilities.  81963-82083 


IV 


Federal  Register 'Vol    65.  No.  249 /Wednesday,  December  27,  2000  /  Contents 


Federal  Register /Vol.  65,  No.  249 /Wednesday.  December  27,  2000 /Contents 


IV 


Federal  Register  '  Vol.  65,  No.  249  /  Wednesday,  December  27,  2000  /  Contents 


NOTICES 

Reports  and  tjuidance  doc  imuMits.  .ivail.iliilitv,  etc.: 

Alterndti\>'  (dispute  rt'solutmn.  polu  \  --tcitt'nifnt.  H18.t8- 
81860 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 

Modern  Engineering  Services.  Ltd..  81822-81823 

Family  Support  Administration 

See  Child  Support  Enforcement  Office 

Federal  Aviation  Administration 

RULES 

.■\ir  carrier  certificatum  and  operations- 
Digital  flight  data  recorder  specification>  tor  .Airbus 

airplanes,  comment  request,  correction.  817,iJ-8l7'<7 
Airworthiness  directives 

McDonnell  Douglas.  81:"  M-H1732 
.\irworthiness  standards: 
Special  conditions — 

Pratt  &  Whitney  Canada.  Inc..  Model  PT6T  9  turboshaff 

engine.  81729-81731 
Sine  Swearingen  Model  8130-2  airplane,  81727-81729 
Class  E  airspace,  correction,  817  <2 
V'OR  Federal  airwavs,  correction,  81732-81733 
PROPOSED  RULES 
Airworthiness  directives: 

DG  Flugzeugbau  GmbH.  81782-81^84 
Pratt  &  VVhitnev,  81780-81  :"82 
NOTICES 

Aviation  Rulemaking  .Advisorv'  Committee,  task 
assignments,  81948-81949 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Federal-State  [oint  Board  on  Universal  Service — 

Non-rural  carriers:  new  high-c.ost  support  mechanism, 
line  count  input  values  update,  81  "59-81  7hl 
PROPOSED  RULES 
Common  carrier  services: 
Access  charges — 

Competitive  local  exchange  (  arners,  tariff  charge 
reform.  81816 
Radio  stations,  table  of  assignments: 
Minnesota,  81816-81817 

Federal  Deposit  insurance  Corporation 

NOTICES 

.Meetings,  Sunshine  .\ct.  81860-8  1861 

Federal  Energy  Regulatory  Commission 

NOTICES 

Agency  information  collection  dctivities: 

Submission  for  OMB  review   i  oriiment  re(juest   81852- 
81853 
Hydroelectric  applications.  81855-81858 
Applications,  hearings,  deternunations.  etc.: 

.\.\R  Pipeline  Co,  81853 

Dominion  Transmission,  Inc  ,  81854 

Eastern  Shore  Natural  Gas  Co  ,  81854 

Maritimes  &  Northeast  Pipeline,  LLC  ,  81854 

Northern  Natural  Gas  Co  ,  81855 


TransColorado  Gas  Transmission  Co.,  81855 
Federal  Housing  Enterprise  Oversight  Office 

PROPOSED  RULES 

Practice  and  procedure: 

Federal  National  Mortgage  Association  and  Federal  Home 
Loan  Mortgage  Corporation-^ 
Assessments,  81768-81771 
Civil  money  penalties,  etc.,  81775-81780 
E.xecutive  compensation,  81771-81775 

Federal  Housing  Finance  Board 

NOTICES 

Federal  home  loan  bank  system: 
Membership;  applications,  petitions,  etc. — 
Washington  Mutual  Bank,  FA,  81861-81862 

Federal  Maritime  Commission 

RULES 

(Jrganization,  functions,  and  authority  delegations,  81748- 
81759 

Federal  Mediation  and  Conciliation  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Labor-Management  Cooperation  Program,  81862-81864 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

North  Carolina  Transportation  Museum,  81949-81950 

Federal  Register,  Administrative  Committee 

See  Federal  Register  Office 

Federal  Register  Office 

NOTICES 

American  Institute  in  Taiwan  and  Taipei  Economic  and 
Cultural  Representative  Office  in  United  States; 
agreements  list  availability,  81898-81901 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities; 

Reporting  and  recordkeeping  requirements,  81864-81868 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  81868-81869 

Formations,  acquisitions,  and  mergers,  81869 

Permissible  nonbanking  activities,  81869 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 

Various  plants  from  Hawaiian  Islands,  82085-82126 
NOTICES 
Endangered  and  threatened  species  permit  applications; 

correction,  81880-81881 
Wild  Bird  Conservation  Act  of  1992; 
Approval  applications — 
Jennings.  Jerry,  81881 

Food  and  Drug  Administration 

RULES 

Human  drugs: 

Miscellaneous  CFR  corrections,  81739 
Human  subjects  protection; 

Definitions;  CFR  correction,  81739 


Federal  Register/Vol.  65,  No.  249 /Wednesday.  December  27,  2000 /Contents 


NOTICES 

Grant  and  cooperative  agreement  awards: 

Interstate  Shellfish  Sanitation  Conference,  81871-81873 
Meetings: 
Anti-Infective  Drugs  Advisory  Committee,  81874 
Antiviral  Drugs  Advisory  Committee,  81874-81875 
Arthritis  Advisory  Committee,  81875-81876 
Ranch  Hand  Advisory  Committee,  81876 
Transmissible  Spongiform  Encephalopathies  Advisory 

Committee,  81876-81877 
Vaccines  and  Related  Biological  Products  Advisory 
Committee,  81877 
I 

Food  and  Nutrition  Service 

NOTICES 

Child  nutrition  pgrograms: 

Summer  food  service  program;  reimbursement  rates  {2001 
CY),  81818-81819 
Grants  and  cooperative  agreements;  availability,  etc.: 

Food  Stamp  Program;  research  to  improve  access,  81819- 
81820 
I 

Forest  Service 

NOTICES 

Meetings: 
Lake  Tahoe  Basin  Federal  Advisory  Committee.  81820 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Children  and  Families  Administration 
See  Child  Support  Enforcement  Office 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicare: 
Inpatient  rehabilitation  facilities;  prospective  payment 

system,  81813 
Medicare-t-Choice  program — 
Providers;  recredentialing  requirements,  81813-81815 
NOTICES 
Medicaid: 
State  plan  amendments,  reconsideration;  hearings — 
Rhode  Island,  81877-81878 
Semi-armual  agenda;  correction,  81878-81879 

Housing  and  Urtian  Development  Department 

See  Federal  Housing  Enterprise  Oversight  Office 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  81879-81880 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Hanford  Reach  National  Monument  Federal  Planning 
Advisory  Committee,  81880 


International  Trade  Administration 

NOTICES 

Antidumping: 

Stainless  steel  butt-weld  pipe  fittings  from — 

Italv,  81830-81831 

Malaysia.  81825-81827 

Philippines.  81823-81825 

Taiwan,  81827-81830 
Applications,  hearings,  determinations,  etc.: 
Universitv  of — 

Florida",  81831 
Washington  University  School  of  Medicine,  81831 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  81895- 
81896 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

California,  81881-81882 
Meetings: 

Resource  Advisorv  Councils — 
Utah.  81882 

Management  and  Budget  Office 

NOTICES 

Metropolitan  and  micropolitan  statistical  areas;  standards 
for  defining.  82227-82238 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings; 

Digital  Earth  Community.  81897 

Procurement  policies,  practices,  and  initiatives;  open 
forum.  81897-81898 
Reports  and  guidance  documents;  availabilitv.  etc: 
Proposers  responding  to  NASA  Research 
Announcements;  guidebook.  81898 

National  Archives  and  Records  Administration 

See  Federal  Register  Office 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings; 

Leadership  Initiatives  Advisory  Panel.  81901-81902 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fisherv  conservation  and  management: 
Northeastern  United  States  fisheries — 

Summer  flounder,  scup,  black  sea  bass.  Atlantic 
mackerel,  squid,  and  butterfish.  81761-81766 
West  Coast  States  and  Western  Pacific  fisheries- 
Coastal  pelagic  species,  81766-81767 
NOTICES 
Damage  Assessment  and  Restoration  Program;  indirect  cost 

rates;  correction,  81961 
Environmental  statements;  availability,  etc.; 
Incidental  take  permits — 
Oregon  and  Washington  Fish  and  Wildlife 

Departments;  anadromous  fish.  81832-81833 
Grants  and  cooperative  agreements;  availabilitv.  etc.: 
Climate  and  Global  Change  Program.  81833-81836 


VI 


Federal  Register  /  Vol    65,  No.  249  /  Wednesday,  December  27,  2000  /  Contents 


National  Marine  Aquaculturp  Initiative,  818:^6-81841 
Sea  Grant  Industr\-  Fellows  Program,  81841-81844 
Permits: 

Marme  mammals,  81844-81845 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Plac  es: 

Pendmg  nominations,  81882-8 188;< 
Native  American  human  remains  ami  associated  tunerarv 
objects: 
Forest  Service.  Southwestern  Region.  .Mbuquertiue.  .\'M. 
and  State  .-\rchaeologist  tOffice,  I'niversitv  of  Iowa. 
lA— 
Inventor}'  from  Sierra  Ancha  Experimental  Forest. 
Tonto  National  Forest,  .\Z.  81884 
State  Archaeologist  Office.  I'niversitv  of  Iowa.  lA — 
Inventorv-  from  San  Joaquin  Vallev.  c:a,  8188:1-81884 
inventor.'  from  various  sites  in  Iowa,  81886-81894 
Inventorv  from  various  site.s  in  New  Mexico  and 
Colorado.  81885-81886 

National  Science  Foundation 
Nonces 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  81902-8190:? 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides,  changes: 
Indiana,  81820-81821 

Nuclear  Regulatory  Commission 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Licensing  Support  Network  .\dvisorv  Review  Panel, 

81905 
Reactor  Safeguards  Advisorv  Committee,  81905-81906 
Meetings: 

Reactor  Safeguards  Advisory  Ciommittee,  81906-81907 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  81907-819:36 
Applications,  hearings,  determinations,  etc 

Veterans  Affairs  Medical  Center,  Philadelphia.  PA. 
81903-81905 

Nuclear  Waste  Technical  Review  Board 

NOTICES 

Meetings: 

Yucca  Mountain.  NV.  repository.  81936-819:37 

Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 
Occupational  Safety  and  Health  Federal  Advisory 
Committee,  81896-81897 

Office  of  Federal  Housing  Enterprise  Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Pension  and  Welfare  Benefits  Administration 

RULES 

Group  health  plans;  access,  portabilitv,  and  renewability 
requirements: 
National  Medical  Support  Notice;  child  support  orders; 
health  care  provisions,  82127-82153 


Postal  Service 

PROPOSED  RULES 

Privacv  Act;  implementation,  81784-81786 

NOTICES 

Privacy  Act: 

Systems  of  records,  81937-81940 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Food  and  Drug  Administration 
.See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 

Environmental  statements:  availability,  etc: 

San  Joaquin  River  Agreement  flow  objectives  (2000-2010), 
81894-81895 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials  transportation: 
Preemption  determinations — 
Association  of  Waste  Hazardous  Materials  Transporters 
et  al.,  81950-81960 

Securities  and  Exchange  Commission 

RULES 

Investment  advisers: 
Electronic  filing  system  and  Form  ADV  update,  81737- 
81739 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  81940 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  81940-81944 
International  Securities  Exchange  LLC,  81944-81945 
National  Association  of  Securities  Dealers,  Inc.,  81945- 
81947 

State  Department 

RULES 

International  Traffic  in  Arms  regulations: 

Prohibited  exports  and  sales;  Ukraine  removed;  CFR 
correction,  81739 

NOTICES 

Meetings: 
Overseas  Schools  Advisory  Council,  81947 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
Substance  Abuse  Treatment  Center  National  Advisory 
Council,  81879 

Tennessee  Valley  Authority 

NOTICES 

Environmental  statements;  notice  of  intent: 
Hartsville  Nuclear  Plant,  TN,  81947-81948 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Coast  Guard 


VIII 


Federal  Register /Vol.  65,  No.  249 /Wednesday,  December  27,  2000 /Contents 


Federal  Register /Vol.  65,  No.  249 /Wednesday,  December  27,  2000 /Contents 


vn 


See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  Research  and  Special  Programs  Administration 

Veterans  Affairs  Department 

RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Educational  assistance  programs;  new  criteria  for 
approving  courses,  81740-81743 

Western  Area  Power  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Loveland,  CO;  Boyd-Valley  115-kV  transmission  line 
I      rebuild  and  upgrade  project,  81858 


PartiV 

Department  of  Labor,  Pension  and  Welfare  Benefits 

Administration, and  Department  of  Health  and  Human 
Services,  Child  Support  Enforcement  Office  82127- 
82176 

Part  V 

Department  of  Health  and  Human  Services,  Administration 
for  Children  and  Famihes  .  82177-82216 

Part  Vi 

Department  of  Education,  82217-82220 

Part  Vli 

Department  of  Education,  82221-82222 

Part  Vlil 

Department  of  Education.  82223-82226 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Prtotection  Agency,  81963-82083 

Part  III 

Department  of  Interior,  Fish  and  Wildlife  Service,  82085- 
82126 


PartiX 

Office  of  Management  and  Budget,  82227-82238 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


81727 


VIII 


Federal  Register/ Vol.  65,  No.  249  /  Wednesday,  December  27.  2000 /Contents 


81727 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


Rules  and  Regulations 


A  cumulative  'ist  of  the  pans  aHected  this  month  can  be  found  m  the 
Reader  Aids  section  at  the  end  of  this  issue 


9  CFR 

93  81727 

12  CFR 

Proposed  Rules 

1701        81768 

1770        81771 

1780       81775 

14  CFR 

23        81727 

33   81729 

39    81731 

71  (2  documents)  81732 

121  81733 

125  81733 

Proposed  Rules: 

39  (2  documents)  81780 

81782 


17  CFR 

275    

....  81737 

279 

81737 

21  CFR 

50  

81739 

310  

....  81739 

312 

....  81739 

314 

....  81739 

22  CFR 

126 

...  81739 

29  CFR 

2590    

....  82128 

32  CFR 

818    

81740 

38  CFR 

21   

...  81740 

39  CFR 
Proposed  Rules: 

266  (2  documents! 

81784 
81785 

40  CFR 

52  81743 

Proposed  Rules: 

52  1 2  documents)  81786 

81799 

420  81964 

1602 81810 

42  CFR 

Proposed  Rules: 

412    81813 

413  81813 

422  81813 

45  CFR 

302  82176 

303  82154 

304  82176 

305  82176 

46  CFR 

501 81748 

502 81748 


47  CFR 

36  81759 

54  81759 

Proposed  Rules: 

0 81816 

1 81816 

61     81816 

69      81816 

73  81816 

50  CFR 

648   81761 

660  81766 

Proposed  Rules: 

17 82086 


Federal  Register 

Vol.  65,  No,   249 

Wednesday,  December  27.  2000 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  93 
[Docket  No.  95-054-4] 

Importation  of  Horses  From  CEM- 
Affected  Regions 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKM:  Technical  amendment. 

SUMMARY:  We  are  making  a  technical 
amendment  to  the  regulations  regarding 
the  importation  of  horses  to  restore  the 
State  of  Florida  to  the  list  of  States 
approved  to  receive  mares  over  731  days 
of  age  from  regions  affected  Mrith 
contagious  equine  metritis.  The  entry 
for  the  State  of  Florida  was 
inadvertently  removed  from  that  list  in 
an  earlier  final  rule. 
EFFECTIVE  DATE:  December  27,  2000. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  Gallagher,  Regulatory 
Coordination  Specialist,  Regulatory 
Analysis  and  Development,  Policy  and 
Program  Development,  APHIS,  USDA, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238;  (301)  734-8682. 
SUPPlfMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  93 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
certain  animals  into  the  United  States  to 
prevent  the  introduction  of 
commimicable  diseases  of  livestock  and 
poultry.  Subpart  C— Horses,  §§93.300 
through  93.326  of  the  regulations, 
pertains  to  the  importation  of  horses 
into  the  United  States. 

Note:  At  the  time  the  final  rule  referred  to 
in  this  document  was  published,  the 
regulations  described  in  the  previous 
paragraph  were  located  in  9  CFR  part  92. 
However,  on  October  28, 1997,  we  published 


in  the  Federal  Register  (62  FR  56000-56026. 
Docket  No.  94-106-9)  a  final  rule  that 
redesignated  part  92  as  part  93.  In  describing 
the  actions  taken  in  that  final  rule,  we  will 
cross-reference  the  former  part  92  citations 
with  their  current  locations  in  part  93. 

In  a  final  rule  published  in  the 
Federal  Register  on  October  7,  1996  (61 
FR  52236-52246,  Docket  No.  95-054-2), 
and  effective  November  6,  1996,  we 
amended  the  regulations  regarding  the 
importation  of  horses  from  regions 
affected  with  contagious  equine  metritis 
(CEM)  by  incorporating  new  testing  and 
treatment  protocols,  providing  for  the 
use  of  accredited  veterinarians  to 
monitor  horses  temporarily  imported 
into  the  United  States  for  competition 
purposes,  and  removing  the 
requirements  for  endometrial  cultures 
and  clitoral  sinusectomies  in  mares.  As 
part  of  that  final  rule,  we  moved  the 
lists  of  States  that  have  been  approved 
to  receive  mares  and  stallions  over  731 
days  of  age  from  CEM-affected  regions 
from  §  92.304  to  §  93,301  (current 
§  93,301).  When  we  moved  those  lists, 
we  inadvertently  removed  the  State  of 
Florida  from  the  list  in  §  92.301(h)(7) 
(current  §  93.301(h)(7))  of  States 
approved  to  receive  mares  over  731  days 
of  age  fitJm  CEM-affected  regions. 

It  was  never  our  intention  to  remove 
Florida  from  that  list,  and  no  such 
change  to  the  list  was  discussed  in  the 
final  rule  or  in  the  proposed  rule  that 
preceded  it  (61  FR  28073-28085,  Docket 
No.  95-054-1,  pubhshed  June  4,  1996). 
We  are,  therefore,  amending 
§  93.301(h)(7)  to  restore  the  State  of 
Florida  to  the  list  of  States  approved  to 
receive  mares  over  731  days  of  age  from 
CEM-affected  regions. 

List  of  Sul^ects  in  9  CFR  Part  93 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  93  as  follows: 

PART  93— llflPORTATION  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY, 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 


Authority:  7  L'.S  C   1622;  19  I'.S.C.  1306; 
21  L'.S.C.  102-105,  111,  114a.  134a.  134b, 
134c,  134d.  134f,  135.  136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.22.  2.80,  and  371,4 

§93.301     [Amended] 

2,  In  §93.301,  paragraph  (h)(7),  the 
list  of  States  is  amended  by  adding,  in 
alphabetical  order,  the  words  "The  State 
of  Florida". 

Done  in  Washington.  DC.  this  19th  day  of 
December  2000. 
Craig  A,  Reed, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service 

[FR  Doc.  00-32895  Filed  12-26-00;  8:45  ami 
BILLING  COOE  3410-34-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  CE163;  Special  Conditions  No. 
23-105-SCJ 

Special  Conditions:  Sino  S«vearingen, 
Model  SJ30-2;  Side-Facing  Seat 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Sino  Swearingen,  Model 
SJ30-2  airplane.  This  airplance  will 
have  a  novel  or  unusual  design 
feature(s)  associated  with  side-facing 
seats.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
design  feature.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standcirds, 
EFFECTIVE  DATE:  January-  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Les 
Taylor,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Small  Airplane  Directorate, 
ACE-111,  901  Locust,  Room  301, 
Kansas  City,  Missouri,  816-329-^134, 
fax  816-329-4090. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  9,  1995.  Sino  Swearigen 
Aircraft  Company,  1770  Sky  Place 
Boulevard.  San  Antonio,  Texas  78216, 
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applied  for  normal  category  type 
certificate  for  their  new  Model  S}30-2. 
The  Model  S130-2  airplane  is  a  six-to- 
eight  place,  all  metal,  low-wing.  T-tail 
twin  turbofan  engine  powered  airplane 
with  fuUv  enclosed  retractable  landing 
gear.  The  SI30-2  will  have  a  VMO/     • 
MMO  of  320  knots/M=.83.  and  will 
have  engines  mounted  aft  on  the 
fuselage. 

The  Model  SJ30-2  airplane  will 
contain  one  side-facing  seat.  Side  facing 
seats  are  considered  a  novel  design  and 
were  not  considered  when  those 
airworthiness  standards  were 
promulgated.  The  F.-\A  has  determined 
that  the  existing  regulations  do  not 
provide  adequate  or  appropriate  safety 
standards  for  occupants  of  side-facing 
single  occupant  seats.  In  order  to 
provide  a  level  of  safety  that  is 
equivalent  to  that  afforded  to  occupants 
of  forward  and  aft  facing  seats, 
additional  airworthiness  standards,  in 
the  form  of  additional  special 
conditions,  are  necessan.-. 

Tjrpe  Certification  Basis 

Under  the  provisions  of  14  CFK 
§21.17,  Sino  Swearingen  Aircraft 
Companv  must  show  that  the  Model 
SI30— 2  meets  the  applicable  provisions 
of  14  CFR  part  23  as  amended  hv 
Amendments  23-1  through  23-33.  and 
selected  portions  of  14  CFR  part  25  as 
provided  for  by  14  CFR  part  21.  i^«5  21  16 
and  21.17fa)(2);  exemptions,  if  any; 
equivalent  level  of  safety  findings,  if 
any;  and  the  special  conditions  adopted 
by  this  rulemaking  action. 

If  the  .\dministrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  23)  do  not  contain  adequate  or 
appropriate  safety  standards  for  the  Sino 
Swearingen  Model  SJ30-2  because  of  a 
novel  or  unu>ual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  SJ30— 2  must 
comply  with  the  part  23  fuel  vent  and 
exhaust  emission  requirements  of  14 
CFR  part  34  and  the  nnise  certification 
requirements  of  14  CFR  part  36.  and  the 
F.\.-\  must  issue  a  finding  of  regulatory- 
adequacy  pursuant  to  Section  61 1  of 
Public  Law  92-574.  the  "Noise  Control 
Act  of  1972  ■• 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  1 1 .49  after 
public  notice,  as  required  by  4)^  1 1  2K 
and  1 1  29(b).  and  become  part  of  the 
tvpe  certification  basis  in  accordance 
with  ^21  17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 


include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
tvpe  certificate  he  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  *^  21.101(a)(1). 

Novel  or  lJnu.sual  Design  Features 

The  Model  SI30-2  will  incorporate 
the  following  novel  or  unusual  design 
features;  A  side-facing  seat  occupiable 
for  taxi,  takeoff  and  landing. 

Discussion  of  Comments 

Notic:e  of  proposed  special  conditions 
No.  23-UO-04-S(:  for  the  Sino 
Swearington.  Model  S|30-2,  airplanes 
was  published  on  September  20,  2000 
(63  FR  56809).  .No  comments  were 
received,  and  the  special  conditions  are 
adopted  as  proposed. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Sino 
Swearingen,  Model  SI30-2.  Should  Sino 
Swearingen  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  the 
special  conditions  would  appiv  to  that 
model  as  well  under  the  provisions  of 
4i21. 101(a)(1). 

Conclusion 

The  special  cimditions  in  the  FAA 
position  are  acceptable.  The  conditions 
requested  by  the  applicant  are  as 
follows: 

1  The  EuroSID-1  ATD  as  defined  in 
the  Applicant's  Position  is  considered 
an  acceptable  equivalent  for  the 
purposes  of  the  test  defined  in  these 
special  conditions 

2  The  applicants  position  which  is 
consistent  with  Advisory  Circular 

23  562-1,  page  4,  shows  a  table  in 
which  "crew"  seats  are  shown  to  meet 
the  19/26G  pulses  and  passenger  seats 
are  shown  to  meet  the  15/21  G  pulses. 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft.  Aviation  safety.  Signs  and 
svmbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 


Authority:  49  U.S.C.  106(g).  4011.3  and 
44701;  14  CFR  21.16  and  21  17;  and  14  CFR 

n  SH  and  11.49. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Sino 
Swearingen  Aircraft  Company  Model 
SI30-2  airplane  applicable  to  side- 
facing  seats  occupiable  during  taxi.    • 
takeoff  and  landing. 

1.  Injury  Criteria 

laj  Existing  Criteria:  All  injury 
protection  criteria  of  §  23.562(cj(l) 
through  (c)(7)  and  §  23.785  apply  to  the 
occupant  of  a  side  facing  seat.  Head 
Injury  Criteria  (HIC)  assessments  are 
only  required  for  head  contact  with 
either  the  seat  or  adjacent  structures  or 
both. 

Ibl  Body-to-wall/furnishing  contact: 
The  seat  must  be  installed  aft  of  a 
structure  such  as  an  interior  wall  or 
furnishing  that  will  support  the  pelvis, 
upper  arm,  chest,  and  head. of  an 
occupant  seated  next  to  the  structure. 
Horizontal  tests  of  the  seat  must  include 
representative  structures  for  the  forward 
wall.  The  wall  must  include 
attachments  that  represent  the  geometr\', 
strength,  and  stiffness  of  the  airplane 
installation.  If  there  are  structures 
forward  of  the  wall  that  will  affect  the 
deformation  of  the  wall,  these  structures 
must  be  addressed  in  the  test  procedure. 
The  contact  surface  of  this  structure 
must  be  covered  with  at  least  two  inches 
of  energy  absorbing  protective  foam, 
such  as  ensolite. 

Id  Thoracic  Trauma:  Testing  with  a 
Side  Impact  Dummv  (SID),  as  defined 
by  49  CFR  part  572,"  Subpart  F,  or  its 
equivalent,  must  be  conducted  and 
Thoracic  Trauma  Index  (TTI)  injury 
criteria  acquired  with  the  SID  must  be 
less  than  85,  as  defined  in  49  CFR  part 
572,  Subpart  F.  SID  TTI  data  must  be 
processed  as  defined  in  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS) 
Section  571.214,  S  6.13.5.  Rational 
analysis,  comparing  an  installation  with 
another  installation  where  TTI  data 
were  acquired  and  found  acceptable, 
may  also  be  viable.  The  use  of  the 
EuroSlD-1  as  defined  by  the  Official 
fournal  of  European  Communities,  L169 
Volume  39,  dated  July  8,  1996,  Directive 
96/2 7/EC  and  amending  Directive  70/ 
156/EEC  is  considered  acceptable  for 
the  collection  of  this  data. 

Id)  Pelvis:  Pelvic  lateral  acceleration 
must  not  exceed  130g.  Pelvic 
acceleration  data  must  be  processed  as 
defined  in  FMVSS  SecUon  571.214.  S 
6.13.5. 


2.  General  Test  Guidelines 

(a)  One  test  with  the  SID 
Anthropomorphic  Test  Dummy  (ATD) 
or  the  EuroSID-l,  as  defined  above, 
undeforraed  floor,  no  yaw,  and  with  all 
lateral  structural  supports  (armrest/ 
walls).  

Pass/fail  injury  assessments:  TTI;  and 
pelvic  acceleration. 

fb)  One  test  with  the  Hybrid  II  ATD, 
or  equivalent,  deformed  floor,  with  10 
degrees  yaw,  and  with  all  lateral 
structural  supports  (armrest/walls). 

Pass/fail  injury  assessments:  HIC;  and 
upper  torso  restraint  system  retention 
and  pelvic  acceleration. 

(c)  Vertical  test  to  be  conducted  with 
modified  Hybrid  II  ATD's  with  existing 
pass/fail  criteria. 

(d)  G-loads  used  in  2(a),  2(b)  and  2(c) 
are  those  defined  in  14  CFR  part  23. 

§  23.562(b).  for  first  row  (crew)  and 
other  rows  (passenger)  seats. 

Issued  in  Kansas  City,  Missouri  on 
December  11.  2000. 
Michael  Gallagher, 

.\/anoger.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc.  00-32882  Filed  12-26-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  33 

[Docket  No.  NE-123;  Special  Conditions  No. 
33-004-SC] 

Special  Conditions:  Pratt  &  Whttney 
Canada,  inc.  (Formerly  United  Aircraft 
of  Canada,  Limited),  IModei  PT6T-9 
TurtMShaft  Engine 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions,  request 
for  comments. 

SUIMMARY:  Pratt  &  Whitney  Canada,  Inc. 
(PWC)  has  applied  for  an  amendment  to 
type  certificate  (TC)  #E22EA,  to  add  a 
new  model  PT6T-9  turboshaft  engine. 
The  FAA  has  determined  that  this  new 
model  engine  should  be  viewed  as  a 
derivative  to  the  PT6T-3  engine.  On 
lune  8,  1970,  the  FAA  issued  Special 
Conditions  (SC)  No.  33-23-EA-6  for  the 
PT6T-3  turboshaft  engine  model,  and 
later  amended  those  SC  in  1970  to 
clarify  a  potential  ambiguity  in  the 
vibration  test  requirements.  In  addition 
to  the  requirements  contained  in  SC  No. 
33-23-EA-6,  as  amended,  these  new 
special  conditions  provide  for  30- 
second  one-engine-inoperative  (OEI),  2- 
minute  OEI,  and  continuous  OEI  ratings 


to  be  included  in  the  PT6T-9  turboshaft 
engine  model  power  ratings.  The  special 
conditions  will  define  the  changes  to 
the  engine  certification  basis  that  are 
required  to  establish  a  level  of  safetv' 
equivalent  to  the  current  requirements 
of  14  CFR  part  33,  for  the  new  PWC 
PT6T-9  turboshaft  engine  model. 
DATES:  The  effective  date  of  these 
special  conditions  is  December  27, 
2000.  Comments  must  be  received  on  or 
before  January  26,  2001. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration 
(FAA),  Office  of  the  Regional  Counsel, 
Attention:  Docket  No.  NE-123:  12  New- 
England  Executive  Park,  Burlington,  MA 
01803-5299,  or  delivered  in  duplicate  to 
the  Office  of  Regional  Counsel  at  the 
above  address.  Comments  must  be 
marked:  Docket  No.  NE-123.  Comments 
may  be  inspected  at  this  location  on 
weekdays,  except  Federal  holidays, 
between  8  a.m.  and  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chung  Hsieh,  Aerospace  Engineer, 
Engine  and  Propeller  Standards  Staff, 
ANE-110,  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  FAA,  12  New  England  Region, 
12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803-5299: 
telephone  781-238-7115,  Fax  781-238- 
7199.  If  you  have  access  to  the  Internet, 
you  may  also  obtain  further  information 
by  writing  to  the  following  Internet 
address:  "chung.hsieh@faa.gov" . 
SUPPLEIMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance: 
however,  interested  persons  are  invited 
to  submit  such  vmtten  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identifv'  the 
docket  number  and  special  conditions 
number,  and  be  submitted  in  duplicate 
to  the  address  specified  above,  or.  if  you 
have  access  to  the  internet,  you  may 
make  a  submission  to  the  following 
Internet  address: 
"chung.hsieh@faa.gov".  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed 
depending  on  the  comments  received. 
All  comments  received  will  be  available 
in  the  docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 


acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No,  NE-123."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  March  28,  2000,  Pratt  &  Whitney 
Canada,  Inc.  applied  for  an  amendment 
to  type  certificate  (TC)  E22EA  for  a  new- 
derivative  engine,  the  PT6T-9 
turboshaft  engine  model.  The  PT6T-9 
turboshaft  engine  configuration  is 
similar  to  the  PT6T-3  series  turboshaft 
engine  models.  These  engines  have  two 
identical  free-tiubine  power-sections 
coupled  to  a  common  mixing  gearbox 
module  with  a  single  output  shaft.  The 
common  mixing  gearbox  module 
reduces  the  turbine  speed  of  the  power- 
sections  to  a  single  output  speed 
through  a  pair  of  overrunning  clutches 
and  reduction  gearing.  In  addition,  the 
common  mixing  gearbox  contains  a 
torquemeter  for  each  power-section  and 
a  unique  and  unusual  oil  system 
configuration.  The  oil  for  engine 
components  requiring  continuous 
lubrication  is  provided  by  two 
independent  lubrication  systems,  one 
for  each  of  the  power-sections,  to  ensure 
operation  with  any  one  power-section 
inoperative.  The  FAA  issued  Special 
Conditions  (SC)  for  the  PT6T-3 
turboshaft  engine,  SC  No.  33-23-EA-6 
issued  on  June  8.  1970,  and  amended 
those  SC  on  July  16,  1970  to  clarify-  the 
vibration  test  requirements  of  engine 
furnished  components  for  the  aircraft 
rotor  drive  system.  The  PT6T-9 
turboshaft  engine  model  will  have  30- 
second.  2-minute.  and  continuous  one- 
engine  inoperative  (OEI)  ratings.  Th    .e 
OEI  ratings  will  apply  to  a  one  power- 
section  inoperative  condition.  The 
Special  Conditions  issued  for  the  PT6T- 
3  turboshaft  engine  addressed,  among 
other  items,  the  30-minute  OEI  power 
rating,  but  not  the  30-second,  2-minute. 
and  continuous  OEI  ratings.  The  30- 
second,  and  2-minute  OEI  power  ratings 
were  added  to  the  airworthiness 
certification  standards  for  aircraft 
engines,  14  CFR  part  33,  in  1996,  Those 
new  ratings  were  added  to  part  33  to 
enhance  rotorcraft  safety  after  an  engine 
failure  or  precautionan,'  engine 
shutdown  by  providing  the  availability 
of  higher  OEI  power.  The  continuous 
OEI  rating  has  been  part  of  part  33  since 
1988  and  for  the  PT6T-9  engine  will 
allow  for  the  continuous  operation  of 
the  remaining  operative  pow-er-section 
at  a  higher  power  setting  in  the  event 
one  power-section  fails. 
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The  FAA  has  determined  to  issue 
these  SC  without  prior  notice  and 
opportunity  for  comment.  The  ratings 
added  to  the  PWC  PT6T-9  engine  model 
are  substantially  similar  to  ratings 
added  to  the  Pf6T-3  through  SC  33-23- 
EA-6.  as  amended,  and  ratings  added  to 
part  33  since  the  original  certification  of 
the  PT6T-3.  An  opportunity  to 
conunent  on  these  ratings  was 
previously  available  as  part  of  those 
previous  actions.  These  SC  are  required 
now  because  as  a  derivative  to  the 
PT6T-3  engine  model  the  PT6T-9 
engine  will  carr\'  a  certification  basis 
that  pre-dates  the  amendments  to  the 
aircraft  engine  certification  standards 
that  added  these  new  ratings  to  part  33. 
Accordingly,  these  SC  are  issued  to 
include  the  new  ratings  for  the  PWC 
PT6T-9  turboshaft  engine  model. 

As  part  of  these  SC.  the  FAA  will 
require  PWC  to  perform  two  endurance 
tests  on  the  PT6T-9  turboshaft  engine 
model  which  are  thermal  endurance  and 
mechanical  endurance.  The  engine 
power-section  thermal  endurance  test 
will  be  conducted  to  the  power,  speed, 
and  temperature  limitations  as  required 
by  §  33.87(a).  (d)  and  (f).  as  amended 
through  Amendment  18  of  part  33  The 
mechanical  endurance  test  defined  in 
the  special  conditions  will  be  conducted 
to  substantiate  the  PT6T-9  turboshaft 
engine  model  power  train  to  the 
requested  output  speed  and  torque 
limitations  Lastly,  teardown  inspection 
requirements  are  added  to  all  tests 
wherever  applicable. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21  101.  PWC  must  show  either  that  the 
PT6T-9  turboshaft  engine  model  meets 
the  requirements  of  the  applicable 
regulations  in  effect  on  the  date  of  the 
application,  or  meets  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  E22EA.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certificate  basis."  The 
regulations  incorporated  by  reference  in 
Type  Certificate  No  E22EA  are  part  33. 
dated  February  1,  1965.  including 
Amendments  33-1  through  33-4. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  33.  as  amended,  and  the  original 
type  certification  basis,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  PT6T-9  turboshaft  engine  model. 
Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  ^  11  38  after 
public  notice,  unless  the  FAA 
determines  that  notice  would  delay  the 
delivery  of  the  affected  product  or  that 
notice  has  previously  been  afforded  on 


a  substantially  identical  proposal. 
Special  conditions  become  part  of  the 
type  certification  basis  of  a  product  in 
accordance  with  14  CFR  21.101(b)(2). 

Novel  or  Unusual  Design  Features 

The  Pratt  &  Whitney  engine  model 
PTtiT-9  turboshaft  engine  model 
incorporates  two  power-sections 
coupled  to  a  common  gearbox,  and  will 
have  engine  ratings  for  30-second  OEI. 
2-minute  OEI.  and  continuous  OEI 
operations  when  one  power-section  is 
inoperative.  The  requirements  of  the 
original  type  certification  basis  do  not 
provide  adequate  or  appropriate  safety 
standards  for  these  novel  and  unusual 
design  features.  Therefore,  these  special 
conditions  are  intended  to  establish  a 
level  of  safety  equivalent  to  the  existing 
airworthiness  standards.  These  special 
conditi(ms  provide  additional  safety 
standards  for  the  PWC  PT6T-9 
turboshaft  engine  model  in  the 
following  areas: 

a.  Endurance  test. 

b  Clutch  engagement. 

c.  Overspeed  test. 

d  Maximum  torque  test. 

e.  Oil  Flow  interruption. 

{.  Power  section  isolation. 

g.  Critical  component  reliability. 

Applicability 

These  special  conditions  are 
applicable  to  the  PWC  PT6T-9  series 
turboshaft  engine.  Should  PWC  apply  at 
a  later  date  for  an  amended  type 
certificate  to  add  additional  engine 
models  to  TC  E22EA  that  are 
substantially  similar  to  the  PT6T-9 
series  engine  and  that  have  the  same 
novel  and  unusual  design  features,  these 
special  conditions  would  apply  to  those 
models  as  well  under  the  provisions  of 
14  CFR  21.101(a)(1).  and  be  included  in 
the  type  certification  basis  for  those 
additional  models. 

Conclusion 

This  action  affects  only  certain  novel 
and  unusual  design  features  on  one 
model  of  engines.  It  is  not  a  rule  of 
general  applicability,  and  it  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
engine 

List  of  Subjects  in  14  CFR  Part  33 

Air  Transportation.  Aircraft.  Aviation 
Safety.  Safety 

The  authority  citations  for  these 
special  conditions  is  as  follows: 

.Authority:  49  U.S.C.  106(g),  40113,  44701- 

44702, 44704 

The  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 


following  special  conditions  as  part  of 
the  type  certification  basis  for  the  PWC 
PT6t-9  turboshaft  engine  model. 

(a)  Definitions:  Unless  otherwise 
approved  by  the  Administrator  and 
documented  in  the  appropriate  manuals 
and  certification  documents,  for  the 
purpose  of  these  special  conditions  the 
following  definitions  apply  to  the 
PT6T-9  turboshaft  engine  model. 

(1)  One  power-section  (OPS):  One  of 
two  free  turbine  tiirbomachines 
mounted  to  a  combining  gearbox  of  a 
turboshaft  engine.  The  PWC  PT6T-9 
turboshaft  engine  model  consists  of  two 
ft-ee  turbine  turbomachines  coupled  to  a 
combining  gearbox. 

(2)  OPS  One  Engine  Inoperative  (OEI) 
power:  The  rated  engine  power  for 
operation  with  one  power-section 
inoperative. 

(b)  Mechanical  test:  In  addition  to  the 
requirements  of  §  33.87,  the  following 
mechanical  test  must  be  conducted: 
This  test  will  substantiate  the  speed  and 
torque  limitations  for  the  PT6T-9 
turboshaft  engine  model  drive  train, 
from  the  power  turbine  rotor  through 
the  gearbox,  to  the  engine  output  shaft. 
In  place  of  the  operating  time  cycles 
specified  in  §  33.87(a)(d)  and  (f),  the 
engine  must  be  subject  to  a  mechanical 
endurance  test  as  prescribed  in 
paragraphs  (b)(1)  through  fb)(8)  of  this 
section.  This  must  include  at  least  232 
hours  and  20  minutes  of  operation, 
consisting  of  20  cycles  of  11  hours  and 
37  minutes  each  as  follows: 

(1)  Takeoff  and  ideling:  One  hour  of 
alternate  5  minute  periods  of  takeoff 
torque,  and  5  minutes  at  the  lowest  and 
most  practicable  engine  idle  speed. 
Output  shaft  speed  must  be  maintained 
at  rated  rpm  throughout.  In  complying 
with  this  paragraph,  the  power  level 
must  be  moved  from  one  extreme 
position  to  the  other  in  no  more  than 
one  second.  Immediately  following 
every  5-minute  power-on-run,  simulate 
a  failure  for  each  power  section  by 
applying  the  maximum  torque  and  the 
maximum  speed  for  use  with  30-second 
OPS  OEI  power  to  the  remaining 
reduction  gearbox  (RGB)  power  input 
for  no  less  than  30  seconds.  Each 
application  of  30-second  OPS  OEI 
power  must  be  followed  by  two 
applications  of  the  maximum  torque 
and  the  maximum  speed  for  use  with 
the  2-minute  OPS  OEI  power  for  no  less 
than  2  minutes  each.  The  second 
application  must  follow  a  period  at 
stabilized  continuous  OPS  OEI  power. 
At  least  one  run  sequence  must  be 
conducted  from  a  simulated  "flight 
idle"  condition. 

(2)  Rated  maximum  continuous:  three 
hours  at  rated  maximum  continuous 
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torque  must  be  conducted  at  maximiun 
continuous  speed. 

(3)  90  percent  rate  maximum 
continuous:  One  hour  at  90  percent  rate 
maximum  continuous  torque  must  be 
conducted  at  maximum  speed  for  use 
without  maximum  continuous  torque. 

(4)  80  percent  rated  maximum 
continuous:  One  hour  at  80  percent 
rated  maximum  continuous  torque  must 
be  conducted  at  minimum  speed  for  use 
with  maximum  continuous  torque. 

(5)  60  percent  rated  maximum 
continuous:  One  hour  at  60  percent 
rated  maximum  continuous  torque  must 
be  conducted  at  minimum  speed  for  use 
with  maximum  continuous  torque. 

(6)  Engine  malfunctioning  run:  It  must 
be  determined  if  a  malfunction  of 
engine  components,  such  as  the  engine 
fuel  or  torque  limiters,  or  if  unequed 
power  section  power  can  cause  dynamic 
conditions  detrimental  to  the  comnlon 
gearbox  parts  and  clutches.  If  a 
detrimental  condition(s)  exists,  a 
suitable  number  of  hours  of  operation 
must  be  accomplished  under  those 
conditions,  1  hour  of  which  must  be 
included  in  each  cycle,  and  the 
remaining  time  must  be  accomplished  at 
the  end  of  the  20  cycles.  If  no 
detrimental  condition  results,  an 
additional  hour  of  operation  must  be 
conducted  in  compliance  with 
paragraph  (b)(1)  excluding  the  OPS  OEI 
power  portions. 

(7)  Overspeed  run:  One  hour  of 
continuous  operation  at  110  percent  of 
rated  maximum  continuous  output 
speed  must  be  conducted  at  maximum 
continuous  torque.  If  the  power  sections 
are  limited  to  an  overspeed  of  less  than 
110  percent  of  maximum  continuous 
speed,  the  speed  used  must  be  the 
highest  speed  allowable  for  those  power 
sections. 

(8)  Continuous  OPS  OEI  power  runs: 
In  sequence,  and  for  each  power  section 
of  the  engine,  a  power  section  must  be 
inoperative  while  the  remaining  power 
section  is  run  for  1  hour  and  14 
minutes.  The  power  section  that  is 
running  must  use  continuous  OPS  OEI 
torque  at  maximum  speed.  The 
teardown  inspection  after  completing 
the  mechanical  endurance  test  must 
comply  with  the  requirements  of 

§  33.93(a). 

(c)  Clutch  engagements.  In  addition  to 
the  requirements  of  §  33.91,  a  minimum 
of  400  clutch  engagements,  including 
the  engagements  of  paragraph  (b)(1)  of 
these  special  conditions  must  be  made 
during  the  takeoff  power  runs.  If  it  is 
necessary,  engagements  should  be  made 
at  each  change  of  power  and  speed 
throughout  the  test.  In  each  engagement, 
the  shaft  on  the  driven  side  of  the  clutch 
must  be  accelerated  from  rest  or  an 


unloaded  condition  that  is 
representative  of  engine  operation.  This 
test  may  be  conducted  concurrently 
with  the  mechanical  endurance  test. 
The  teardown  inspection  after 
completing  the  clutch  engagement  test 
must  comply  with  the  requirements  of 
§  33.93(a). 

(d)  Overspeed  test.  The  endurance  test 
of  paragraph  (b)  of  these  special 
conditions  must  be  completed  before 
performing  this  test  under  the 
requirements  of  §  33.89,  and  without 
intervening  major  disassembly.  The 
output  gearbox  must  be  subjected  to  50 
overspeed  nms,  each  30  ±  3  seconds  in 
diu-ation  at  120  percent  of  rated 
maximum  continuous  speed.  These  runs 
must  be  conducted  as  follows: 

(1)  Overspeed  runs  must  be  alternated 
with  stabilizing  runs  of  60  to  80  percent 
of  maximum  continuous  speed. 

(2)  Acceleration  and  deceleration 
must  be  accomplished  in  a  period  not 
longer  than  10  seconds,  and  the  time  for 
changing  speeds  may  not  be  deducted 
from  the  specified  time  for  the 
overspeed  runs.  If  the  power  section  are 
limited  by  the  applicant  to  an  overspeed 
of  less  than  120  percent  of  maximum 
continuous  speed  for  the  periods 
required,  the  highest  allowable  speed 
must  be  used  for  the  power  sections 
involved.  The  teardown  inspection  after 
completing  the  overspeed  test  mut 
comply  with  the  requirements  of 

§  33.93(a). 

(e)  Maximum  torque  test.  When 
performing  the  requirements  of  §  33.89 
for  maximum  torque  operation,  the 
maximum  power  section  output  of  the 
engine  must  be  substantiated  as  follows: 

(1)  Under  conditions  associated  with 
all  power  sections  operating,  perform 
200  applications,  for  10  seconds  each,  of 
torque  that  is,  at  a  minimum,  equal  to 
the  lesser  of  (i)  and  (ii): 

(i)  The  maximum  torque  used  in 
meeting  the  endurance  test  plus  10 
percent  or: 

(ii)  The  maximum  torque  attainable 
under  probable  operating  conditions, 
assuming  that  torque  limiting  devices,  if 
any.  function  properly. 

(2)  With  the  critical  power  sections 
inoperative,  apply  the  maximum  torque 
attainable  under  probable  operating 
conditions,  assuming  that  torque 
limiting  devices,  if  any,  function 
properly.  Each  gearbox  input  must  be 
tested  at  this  maximum  torque  for  at 
least  15  minutes.  The  teardown 
inspection  after  completing  the 
maximum  torque  test  must  comply  with 
the  requirements  of  §  33.93. 

(f)  Oil  flow  interruption.  In  addition  to 
the  requirements' of  §  33.71,  the  mixing 
gearbox  must  be  operated  at  zero  oil 


pressure  and  100  percent  output  speed 
for  at  least  5  minutes  without  seizure. 

(g)  Power  section  isolation.  The  power 
sections  and  their  systems,  including 
fuel,  oil  and  control  systems,  must  be 
arranged  and  isolated  from  each  other  to 
allow  operation,  in  at  least  one 
configuration.  Consequently,  the  failure 
or  malfunction  of  any  power  section,  or 
the  failure  of  any  system  that  can  affect 
any  power  section,  will  not  prevent  the 
continued  safe  operation  of  the 
remaining  power  section.  For  the 
purpose  of  these  special  conditions,  a 
power  section  failure  is  interpreted  to 
not  include  an  uncontained  failure, 
such  as  an  uncontained  power  section 
rotor  burst. 

(h)  Critical  component  reliability.  In 
addition  to  the  vibration  tests  specified 
in  §  33.83.  the  vibration  load/stress 
limits  of  engine-furnished  critical 
components  of  the  rotor  drive  system 
must  be  investigated.  This  investigation 
must  include  the  following:  (1)  The 
gearbox  case  and  each  component  in  the 
mixing  gearbox  whose  failure  would 
cause  an  uncontrolled  landing. 

(2)  Each  component  common  to  the 
two  power  sections. 

(3)  Components  provided  as  a  part  of 
the  engine  necessary  to  transmit  power 
from  the  power  section  shaft  to  and 
through  the  engine  output  shaft.  This 
includes  components  such  as  gearboxes, 
shafting,  couplings,  rotor  brake 
assemblies,  clutches,  supporting 
bearings  for  shafting,  and  any  attendant 
accessory  pads  or  drives. 

Is.sued  in  Burlington.  Massachusetts  on 
Decembers.  2000. 
David  A.  Downey. 

.■{ssistant  Manager.  Engine  and  Propeller 
Directorate.  .Aircraft  Certification  Senice. 
|FR  Dor.  00-32883  Filed  12-26-00:  8:45  ami 
BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-227-AD;  Amendment 
39-12050;  AD  2000-15-17  R1] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-«1),  DC- 
9-82  (MD-82),  DC-9-«3  (MD-83),  and 
DC-987  (MD-87);  Model  MD-88 
Airplanes;  and  Model  MD-90-30  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 
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summary:  This  document  corrects  a 
typographical  error  that  appeared  in 
airworthiness  directive  (AD)  2000-15- 
17  that  was  published  in  the  Federal 
Register  on  August  8,  2000  (65  FR 
48368)  The  typographic.al  error  resulted 
in  the  omission  of  an  airplane  model 
from  paragraph  (c)  of  the  AD.  This  AI) 
is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81  (MD-81).  DC- 
9-82  (MD-82).  DC-9-83  (MD-83).  and 
DC-9-87  (MD-87);  Model  MD-88 
airplanes:  and  Model  MD-90-30  series 
airplanes  This  AD  requires  installation 
of  a  pipe  support  and  clamps  on  the 
hydraulic  lines  in  the  aft  fuselage; 
replacement  of  the  hydraulic  pipe 
assembly  in  the  aft  fuselage  with  a  new 
pipe  assembly;  and  installation  of  drain 
tube  assemblies  aud  diverter  assemblies 
in  the  area  of  the  auxiliary  power  unit 
inlet;  as  applicable. 
DATES:  Effective  September  12,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Lam.  .Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood,  California 
90712-4137;  telephone  (562)  627-5346; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  (AD)  2000-15- 
17,  amendment  39-11849,  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-81  (MD-81).  DC-9-82  (MD-82).  DC- 
9-83  (MD-83),  and  DC-9-87  (MD-87); 
Model  MD-88  airplanes;  and  Model 
MD— 90-30  series  airplanes,  was 
published  in  the  Federal  Register  on 
August  8.  2000  (65  FR  48368)  That  AD 
requires  installation  of  a  pipe  support 
and  clamps  on  the  hydraulic  lines  in  the 
aft  fuselage;  replacement  of  the 
hydraulic  pipe  assembly  in  the  aft 
fuselage  with  a  new  pipe  assembly;  and 
installation  of  drain  tube  assemblies  and 
diverter  assemblies  in  the  area  of  the 
auxilian'  power  unit  (API!)  inlet;  as 
applicable. 

As  published,  that  AD  contained  a 
typographical  error  in  paragraph  (c)  of 
the  AD,  which  resulted  in  the  omission 
of  Model  MD-88  airplanes  from  its 
applicability.  It  was  the  FAAs  intent 
that  the  applicability  of  paragraph  (c)  of 
the  AD  be  parallel  to  that  recommended 
by  the  manufacturer  in  its  referenced 
service  bulletin  {i.e..  McDormell 
Douglas  Service  Bulletin  MD80-53-286, 
dated  September  3,  1999).  As  was 
indicated  under  the  heading 
"Explanation  of  Relevant  Service 
Information"  in  the  preamble  of  the 
notice  of  proposed  rulemaking  (NPRM), 
McDoimell  Douglas  Service  Bulletin 
MD80-53-286,  dated  September  3. 
1999,  affects  McDonnell  Douglas  Model 


DC-9-81  (MD-81),  DC-9-82  (MD-82), 
DC-9-83  (MD-83).  and  DC-9-87  (MD- 
87)  series  airplanes,  and  Model  MD— 88 
airplanes. 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished. 

The  effective  date  of  this  AD  remains 
September  12.  2000. 

§39.13    [Corrected] 

On  page  48371,  in  the  first  column, 
paragraph  (c)  of  AD  2000-15-17  is 
corrected  to  read  as  follows: 

20OO-l.'>-17     McDonnell  Douglas: 

Ameiuimeiit  t'(-llH49  Docket  99-NM- 
2J7-.-\n 

*  *  «  A  * 

(c)  For  Model  lX:-9-81  (.MD-81).  DC-9-82 
IMD-82).  [X;-9-8.)  (MI>-8,J).  dnd  DC-9-87 
(MD-87)  series  airplanes,  and  Model  MD-88 
airplanes,  as  listed  in  Mi.Donnell  Douglas 
.ServK  e  Bulletin  MD8l)-5.i-286,  dated 
.September  1.  1999;  and  Model  MD-90-30 
series  airplanes,  as  listed  in  McDonnell 
Douglas  Service  Bulletin  MD90-5,3-018, 
dated  September  3.  1999:  Within  36  months 
after  the  effective  date  ot  this  AD.  install 
dram  lube  assemblies  and  diverter 
assemblies  in  the  area  of  the  .-KPL'  inlet,  in 
ace  ordant:e  with  the  applicable  service 
bulletin. 


Issued  111  Kenton.  Washington,  on 
December  18.  2000. 
Dorenda  D.  Baker, 
.■\t  tiiiij,  ManagtT.  Vninsport  Airplane 
Directorate.  Aircraft  Certification  Senice 
(FR  Dot    00-32761  Filed  12-26-00:  8:45  am] 

BILUNG  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  CO-AWP-8] 

Modification  of  Class  E  Airspace; 
Wilms,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  Rule,  correction. 


SUMMARY:  This  action  corrects  an  error 
in  the  radial  distance  of  the  1 ,200  foot 
airspace  area  of  a  Final  Rule  that  was 
published  in  the  Federal  Register  on 
November  2.  2000  (65  FR  65731), 
Airspace  Docket  No.  OO-AWP-8, 
EFFECTIVE  DATE:  0901  UTC  January  25, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson,  Airspace  Specialist,  Airspace 
Branch,  AWP-520.  Air  Traffic  Division, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 


Aviation  Boulevard,  Lawndale, 

California,  90261,  telephone  (310)  725- 

6611. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  00-28188, 
Airspace  Docket  No.  OO-AWP-8, 
published  on  April  20,  1998  (65  FR 
65731),  revised  the  geographic 
coordinates  and  radial  distance  of  the 
Class  E  airspace  area  at  Willits,  CA.  A 
typographical  error  was  discovered  in 
the  radial  distance  of  the  1,200  foot 
airspace  area  for  the  Willits,  CA,  Class 
E  airspace  area.  This  action  corrects 
those  errors. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  for  the  Class 
E  airspace  area  at  Willits,  CA,  as 
published  in  the  Federal  Register  on 
November  2,  2000  (65  FR  65731), 
(Federal  Register  Document  00-28188; 
page  65732,  column  2  is  corrected  as 
follows: 

§71.1     [Corrected] 

****** 

AWP  CA  E5  Willits,  CA  [Corrected] 

Ells  Field-Willits  Municipal  .Airport,  CA 
(lat,  39^27'03'Tsi.  long.  123  =  22'20"W) 
By  removing  "(and  that  airspace  extending 
upward  from  1.200  feet  above  the  surface 
with  a  39-mile  radius  of  the  Ells  Field-Willits 
Municipal  .Airport.)"  and  substituting  "(and 
that  airspace  extending  upward  from  1.200 
feet  above  the  surface  within  a  38-mile  radius 
of  the  Ells  Field-Willits  Municipal  Airport)". 


lohn  Clancy, 

Manager.  .Air  Traffic  Division.  Western-Pacific 

Region. 

[FR  Doc.  00-32884  Filed  12-26-00;  8:45  am) 

BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  OO-ASW-6] 

RIN  2120-AA66 

Amendment  of  Legal  Description  of  V- 
66  In  the  Vicinity  of  Dallas/Fort  Worth; 
TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  a  final 
rule  published  in  the  Federal  Register 
on  October  16,  2000.  In  the  legal 
description  of  V-66,  a  portion  of  the 
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airway  from  Tuscaloosa,  AL,  to 
Franklin,  VA,  was  inadvertently 
deleted.  This  action  corrects  that  error. 
EFFECTIVE  DATE:  December  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Brown,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783, 
SUPPLEMENTARY  INFORMATION:  On 
October  16,  2000,  Airspace  Docket  No. 
OO-ASW-6,  FR  Doc.  00-26512,  was 
published  revising  thirteen  Federal 
airways  in  the  vicinity  of  Dallas/Fort 
Worth,  TX.  In  the  legal  description  of 
V-66,  a  portion  of  the  airway  from 
Tuscaloosa,  AL,  to  Franklin,  VA,  was 
inadvertently  deleted.  The  FAA  corrects 
this  action  by  adding  that  portion  of  the 
legal  description  that  was  deleted. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  V-66  as  published  in  the 
Federal  Register  on  October  16,  2000 
(65  FR  61088);  FR  Doc.  00-26512,  and 
incorporated  by  reference  in  14  CFR 
71.1,  is  corrected  as  follows: 

§71.1    [Corrected] 

On  page  61088  in  the  third  column, 
correct  the  legal  description  of  V-66  to 
read  as  follows:  ' 

Paragraph  601 0(a) — Domestic  VOB  Federal 
Airways 


\'-66    {Corrected] 

From  Mission  Bay,  CA;  Imperial,  CA;  13 
miles,  24  miles,  25  MSL;  Bard.  AZ;  12  miles, 
35  MSL;  INT  Bard  089°  and  Gila  Bend,  AZ, 
261°  radials;  46  miles,  35  MSL;  Gila  Bend; 
Tucson,  AZ,  7  miles  wide  (3  miles  south  and 
4  miles  north  of  centerline);  Douglas,  AZ; 
INT  Douglas  064°  and  Columbus,  NM,  277° 
radials;  Columbus;  El  Paso,  TX;  6  miles  wide; 
INT  El  Paso  109°  and  Hudspeth  287°  radials; 
6  miles  wide;  Hudspeth;  Pecos,  TX;  Midland, 
TX;  INT  Midland  083°  and  Abilene,  TX,  252° 
radials;  Abilene;  to  Millsap,  TX.  From 
Tuscaloosa,  AL,  Brookwood,  AL;  LaGrange, 
GA;  INT  LaGrange  120°  and  Columbus,  GA, 
068°  radials;  INT  Columbus  068°  and  Athens, 
GA,  195°  radials;  Athens;  Greenwood,  SC; 
Sandhills,  NC;  Raleigh-Durham,  NC; 


Parameters 


Time  or  Relative 
Times  Counts.  V 


7.  Roll  attitude  2 


Franklin,  VA,  excluding  the  airspace  above 
13,000  feet  MSL  from  the  INT  of  Tucson,  AZ. 
122°  and  Cochise,  AZ.  257^  radials  to  the  INT 
of  Douglas.  AZ,  064°  and  Columbus,  NM. 
277°  radials. 


Issued  in  Washington,  DC.  on  December 
18,  2000. 
Reginald  C.  Matthews, 

Manager.  Airspace  and  Rule.s  Division. 

[FR  Doc.  00-32881  Filed  12-26-00:  8:45  ami 

BILLING  CODE  4910-13-P 


DEPARTIMIENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121  and  125 

[Docket  Nos.  121-271, 121-278, 125-32  & 
125-34] 

RIN2120-AG-88 

Corrections  to  Flight  Data  Recorder 
Specifications 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule:  correction. 

SUMMARY:  This  action  corrects  errors 
introduced  into  the  flight  data  recorder 
specifications  in  two  final  rules.  The 
FAA  intended  to  add  certain 
information  by  footnote  in  the 
appendices  that  contain  the  flight 
recorder  specification  charts,  but 
inadvertently  caused  material  to  be 
deleted.  This  correction  reinstates  that 
material. 

DATES:  Effective  December  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Petronis,  Senior  Attorney  for 
Regulations,  AGC-200,  Office  of  the 
Chief  Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  202-267-3073. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  final  rule  amending  the  flight 
data  recorder  specifications  for  certain 
Airbus  airplanes  in  the  Federal  Register 
on  August  24,  1999  [64  FR  46117],  The 
intent  of  that  final  rule  was  to  establish 
different  criteria  for  certain  flight  data 
recorder  parameters  that  are  recorded  by 


Airbus  airplanes.  The  changes  were 
introduced  as  footnotes.  The  footnote 
numbers  were  to  appear  with  the  name 
of  the  parameter  in  the  "Parameters" 
columns  of  14  CFR  part  121  appendix 
M  and  part  125  appendix  E. 

Instead  of  inserting  the  footnotes 
numbers  in  the  column  and  adding  the 
noted  information  at  the  bottom  of  the 
chart,  the  amendatory-  language  that  was 
used  resulted  in  information  being 
deleted  from  the  five  remaining 
columns  of  the  chart  for  each  of  the 
parameters  affected  by  the  rule.  A 
similar  attempted  amendment  in  August 
2000  [65  FR  51745,  August  24,  2000] 
caused  the  same  result. 

Accordingly,  the  FAA  is  republishing 
the  affected  parameter  specifications  to 
reinstate  them  in  the  appendix  M  chart. 
The  identical  corrections  are  being 
made  to  Part  125  Appendix  E,  which 
contains  the  identical  information.  The 
FAA  never  intended  to  change  any  of 
the  information  that  was  effective  at  the 
time  of  the  August  1999  final  rule,  and 
no  intent  may  be  implied  by  the  absence 
of  this  information  from  the  printed 
2000  CFR.  The.FAA  has  no  information 
to  suggest  that  any  operator  subject  to 
the  affected  regulations  has  taken  any 
action  based  on  the  unintended  deletion 
of  the  information.  The  required 
specifications  are  well  established  an'^ 
not  easily  changed  in  operational  fliglit 
data  recorder  system  equipment. 

Since  no  rule  change  was  ever 
intended,  there  is  no  economic  impact 
that  is  attributable  to  this  correction. 

Anv  operator  that  finds  itself 
adversely  affected  by  reliance  on  any 
omission  from  the  2000  CFR  is  advised 
to  contract  the  FAA  inunediately  for 
resolution  of  any  problems. 

Accordingly,  the  Federal  Aviation 
Administration  amends  Title  14  of  the 
Code  of  Federal  Regulations  parts  121 
and  125  as  follows: 

Part  121  [Corrected] 

Appendix  M  [Corrected] 

1.  Correct  Appendix  M  to  part  121.  by 
revising  item  numbers.  1.  7,  9,  12b,  13b. 
14a,  15.  16.  17.  19,  20,  21,  23,  24,  37, 
42  and  57  to  read  as  follows  (Note:  The 
footnote  text  remains  unchanged): 


Range 


Accuracy 
(sensor  input) 


second  per  sampling 
interval 


Resolution 


Remarks 


24  Hrs,  0  to  4095 


+/-180° 


+/-0.125%  Per  Hour 


+/-2° 


1  or  0.5  for  airplanes 
operated  under 
§  121.344(f). 


1  sec  UTC  time  preferred 

when  available 
Count  increments 
each  4  second  ot 
i      system  operation 

0.5  I  A  sampling  rate  of 

0.5  Is  rec- 
ommended. 
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Parameters 


Range 


9    Thrust  Power  on 
Eacn  Engine — pri- 
mary flight  crew  ref- 
erence '''. 


Full  Range  Forward 


12b   P'icn  Controusi 

position  iflv-Dy-wire 

systems  I 
13b   Lateral  Control 

positionisi  ifly-Dy- 

wire)  ■■ 
14a   Yaw  Control  posi 

tionis)  inon-fly-by- 

wirei  ^ 


16   Lateral  Control 
Suffaceisi  Position. 


7    Yaw  Control  Sur- 
face! S)  Position  ■■ 


Fuii  Range 


Range 


Full  Range 


I  5   Pifcn  Control  Sur-        Fjt!  Range 
'aceis)  Pos.t'on  - 


Full  Range 


Full  Range 


19   Pitch  Trim  Surface 
Position,^. 


Range 


Accuracy 

'Sensor  input) 


+/-2% 


+/     2    Unless  Higher 

Accuracy  Uniquely 

Required 
+/     2    Unless  Higher 

Accuracy  Uniquely 

Required 
+/     2    Unless  Higher 

Accuracy  Uniquely 

Required 


'        Unless  Higher 
Accuracy  Uniquely 
Required 


+/  2  Unless  Higher 
Accuracy  Uniquely 
Required 


second  per  sampling 

interval 


Resolution 


Remarks 


1  (per  engine) 


0  2°o  of  full  range 


Suttlcient  parameters 
(eg  EPR,  Nl  or 
Torque,  NP)  as  ap- 
propnate  to  the 
parllcuiar  engine  be 
recorded  to  deter- 
mine fxjwer  in  for- 
ward and  reverse 
tfirust,  including  po- 
tential over-speed 
condition. 


0  5  or  0  25  for  air-  0  2°o  of  full  range 

planes  operated        i 

under  §121  344(f)  i 
0  5  or  0  25  for  air-  0  2°o  of  full  range 

planes  operated        j 

under  §121  344(f)  I 
0  5  0  2°o  of  full  range 


0  5  or  0  25  for  air- 
planes operated 
under  §121  344(f) 


0  2°c  of  full  lange 


0  5  or  0  25  for  air- 
planes operated 
under  §121  344(f) 


0  2°o  of  full  range 


+/  2  Unless  Higher 
Accuracy  Uniquely 
Required 


0  5  0  2°o  of  full  range 


W-  3  Unless  Higher 
Accuracy  Uniquely 
Required 


1  0  3'-c  of  full  range 


For  airplanes  that 
have  a  flight  control 
break  away  capa- 
bility that  allows  ei- 
ther pilot  to  operate 
the  controls  inde- 
pendently, record 
both  control  inputs. 
The  control  inputs 
may  be  sampled  al- 
ternately once  per 
second  to  produce 
the  sampling  inter- 
val of  0  5 

For  airplanes  fitted 
with  multiple  or  split 
surfaces,  a  suitable 
combination  of  in- 
puts is  acceptable 
in  lieu  or  recording 
each  surface  sepa- 
rately The  control 
surfaces  may  be 
sampled  alternately 
to  produce  the 
sampling  interval  of 
0  5  or  0  25 

A  suitable  combina- 
tion of  surface  posi- 
tion sensors  is  ac- 
ceptable in  lieu  of 
recording  each  sur- 
face separately 
The  control  sur- 
faces may  be  sam- 
pled alternately  to 
produce  the  sam- 
pling interval  of  0  5 
or  0  25 

For  airplanes  with 
multiple  or  split  sur- 
faces, a  suitable 
combination  of  sur- 
face position  sen- 
sors IS  acceptable 
In  lieu  of  recording 
each  surface  sepa- 
rately The  control 
surfaces  may  be 
sampled  altemately 
to  produce  the  sap- 
ling interval  of  0  5 


Federal  Register /Vol.  65,  No.  249 /Wednesday,  December  27,  2000 /Rules  and  Regulations      81735 


Parameters 


Range 


Accuracy 
(sensor  input) 


second  per  sampling 
interval 


Resolution 


Remarks 


20  Trailing  Edge  Flap 
or  Cockpit  Control 
Selection. '0. 

I 

21  Leading  Edge  Flap 
or  Cockpit  Control 
Selection,", 


Full  Range  or  Each 
Position  (discrete). 


Full  Range  or  Each 
Discrete  Position, 


23  Ground  Spoiler  Full  Range  or  Each 

Position  or  Speed       I      Position  (discrete). 

Brake  Selection, ^^ 
24,  Outside  Air  Tern-         -  50°C  to  ■t-90°C 

perature  or  Total  Air 

Temperature,  ^3, 

37,  Drift  Angle, '5  

42.  Throttle/power  Full  Range 

Leverl  position, 's. 


+/  -3-  or  as  Pilots  in-     2 
dicator. 


-»-/-  3"  or  as  Pilot's  in- 
dicator and  suffi- 
cient to  determine 
each  discrete  posi- 
tion. 


0  5°o  of  full  range 


0.5°o  of  full  range 


57.  Thrust  com- 
mand.'''. 


+/~2-  Unless  Higher  1  or  0.5  for  airplanes      0  2°c  of  full  range 

Accuracy  Uniquely  operated  under 

Required.  §121. 344(f) 

-(-/-2=C   2 


As  installed  As  installed 


0.3°C 


■f/-2%  1  for  each  lever 


0.1=  

2°o  of  full  range 


Full  Range  , -i-/-2%  2  2°c.  of  full  range 


Flap  position  and 
cockpit  control  may 
each  t>e  sampled  at 
4  second  intervals 
to  give  a  data  point 
every  2  seconds 

Lett  and  nght  sides 
or  flap  position  and 
cockpit  control  may 
each  be  sampled  at 
4  second  intervals 
so  as  to  give  a  data 
point  every  2  sec- 
onds 


For  airplanes  with 
non-mechanically 
linked  cockpit  en- 
gine controls 


Part  121  [Corrected] 
Appendix  E  [Corrected] 

2.  Correct  appendix  E  to  part  125,  by 
revising  item  numbers  1,  7.  9,  12b,  isb, 


14a,  15,  16,  17,  19.  20,  21.  23,  24,  37, 
42  and  57  to  read  as  follows  (Note;  The 
footnote  text  remains  unchanged): 


Parameters 


Range 


Accuracy  (sensor 
input) 


Seconds  per  sam- 
pling interval 


Resolution 


Remarks 


1   Time  or  Relative 
Times  Counts,', 


I 

7.  Roll  Attitude  2 


9,  Thrust/Power  on 
Each  Engine-ph- 
mary  flight  crew  ref- 
erence,'■*, 


12b  Pitch  Control(s) 
position  (fly-by-wire 
systems),  3, 

13b.  Lateral  Control 
position(s)  (fly-by- 
wire), ", 


24  Hrs,  0  to  4095 -h/- 0,125%  Per  Hour     4 


-I-/- 180° 


I  +/_2= 


Full  Range  Fonvard. 


-•■/  -  2% 


Full  Range  -i-/- 2=  Unless  Higher 

Accuracy  Uniquely 
I      Required. 

Full  Range  |  -i-/  -2"  Unless  Higher 

Accuracy  Uniquely 
I      Required. 


1  sec 


0,5 


1  or  0  5  for  airplanes 

operated  under 

§  121.344(f) 
1  (per  engine)    0.2°o  of  full  range 


0  5  or  0  25  for  air- 
planes operated 
under  §121.344(1) 

0.5  or  0.25  for  air- 
planes operated 
under  §  121.344(f), 


0,2"c  of  full  range 


0.2°o  of  full  range 


UTC  time  preferred 
when  available 
Count  increments 
each  4  seconds  of 
system  operation 

A  sampling  rate  of 
0,5  IS  rec- 
ommended 

Sufficient  parameters 
(eg  EPR.  Nl  or 
Torque.  NP)  as  ap- 
propnate  to  the 
particular  engine  be 
recorded  to  deter- 
mine power  in  for- 
ward and  reverse 
thrust,  including  po- 
tential over-speed 
condition 
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Parameters 


Range 


-L 


14a  Yaw  Control  posi- 
tJon(s)  (non-fly-Dy- 
wire).*. 


Full  Range 


15   Pitch  Control  Sur- 
faceist  Position  *> 


Full  Range 


16   Lateral  Control 
Surfaceisi  Position.'. 


Full  Range 


1 7   Yaw  Control  Sur- 
face! si  Position  8 


Full  Range 


19  Pitcri  Tnm  Surface 
Position  ^ 

20  Trailing  Edge  Flap 
or  CocKpit  Control 
Selection  ''- 


21    Leading  Edge  Flap 
or  Cockpit  Control 
Selection  ". 


Full  Range 


Full  Range  or  Each 
Position  I  discrete) 


Full  Range  or  Each 
Discrete  Position 


23  Ground  Spoiler 
Position  or  Speed 
Brake  Selection. '^ 


Full  Range  or  Each 
Position  (discrete! 


Accuracy  (sensor 

input) 


Seconds  per  sam- 
pling interval 


Resolution 


Remarks 


+/-2°  Unless  Higher 
Accuracy  Uniquely 
Required 


0  5  I  0  2°o  of  full  range 


2  Unless  Higher 
Accuracy  Uniquely 
Required 


0  5  or  0  25  for  air- 
planes operated 
under  §121  344(f). 


+/-  2  Unless  Higher 
Accuracy  Uniquely 
Required 


0  5  or  0  25  for  air- 
planes operated 
under  §121  344(f) 


W-  2  Unless  Higher 
Accuracy  Uniquely 
Required 


05 


■f/  -  3  Unless  Higher 
Accuracy  Uniquely 
Required 

+/-3   or  as  Pilot  s  in- 
dicator 


t/     3   or  as  Pilot  s  in- 
dicator and  suffi- 
cient to  determine 
each  discrete  posi 
tion 


2  Unless  Higher 
Accuracy  Uniquely 
Required 


For  airplanes  that 
have  a  flight  control 
break  away  capa- 
bility that  allows  ei- 
ther pilot  to  operate 
the  controls  inde- 
pendently, record 
both  control  inputs 
The  control  inputs 
may  be  sampled  al- 
ternately once  per 
second  to  produce 
the  sampling  inter- 
'      val  of  0.5 

0  2°o  of  full  range  For  airplanes  fitted 

with  multiple  or  split 
I      surfaces,  a  suitable 
1      combination  of  in- 
I      puts  is  acceptable 
in  lieu  or  recording 
each  surface  sepa- 
rately The  control 
surfaces  may  be 
sampled  alternately 
to  produce  the 
sampling  interval  of 
0.5  or  0  25 

0  2°b  of  full  range  ,  A  suitable  combina- 
tion of  surface  posi- 
tion sensors  is  ac- 
ceptable in  lieu  of 
recording  each  sur- 
face separately 
The  control  sur- 
faces may  be  sam- 
pled altemately  to 
produce  the  sam- 
pling interval  of  0.5 
or  0.25 

0  2%  of  full  range  For  airplanes  with 

multiple  or  split  sur- 
faces, a  suitable 
combination  of  sur- 
face position  sen- 
sors is  acceptable 
in  lieu  of  recording 
each  surface  sepa- 
rately The  control 
surfaces  may  be 
sampled  altemately 
to  produce  the  sap- 
ling interval  of  0  5. 


0  3%  of  full  range 


0  5°o  of  full  range 


0  5°o  of  full  range 


1  or  0  5  for  airplanes 
operated  under 

§121  344(f) 


0  2°o  of  full  range 


Flap  fX)sition  and 
cockpit  control  may 
each  be  sampled  at 
4  second  intervals, 
to  give  a  data  point 
every  2  seconds. 

Left  and  right  sides, 
or  flap  position  and 
cockpit  control  may 
each  be  sampled  at 
4  second  intervals, 
so  as  to  give  a  data 
point  every  2  sec- 
onds. 
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Parameters 


Range 


Accuracy  (sensor 
input) 

-i-/-2°C  

As  installed  

-t-/-2%  

+1-2%  


Seconds  per  sam- 
pling interval 


Resolution 


Remarks 


24.  Outside  Air  Tem- 
perature or  Total  Air 
Temperature.  ^3 

37.  Drift  Angle. '5  

42.  Throttle/power 
lever  position. ^s. 


57.  Thrust  com- 
mand.^'. 


-  50°C  to  +90°C 

As  installed  

Full  Range  

Full  Range  


0.3'C. 


4  '  0.1% 

1  for  each  lever 2%  of  full  range 


2%  of  full  range 


For  airplanes  with 
non-mechanically 
linked  cockpit  en- 
gine controls 


Issued  in  Washington,  DC,  on  December 
18,2000. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
|FR  Doc.  00-32730  Filed  12-26-00;  8:45  am] 
BRiJNG  CODE  4910-13-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  275  and  279 

[Release  No.  IA-1916;  34-43758;  File 
No.  S7-1(M)0] 

RIN  3235-AI04 

Electronic  Filing  by  Investment 
Advisers;  Amendments  to  Form  ADV; 
Technical  Amendments 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Technical  amendments  to  final 

regulations. 

SUMMARY:  The  Commission  is  making 
technical  revisions  to  Forms  ADV, 
ADV-W,  ADV-H  ADV-NR  and  related 
rules  under  the  Investment  Advisers  Act 
of  1940  ("Advisers  Act"),  These 
revisions  are  administrative  corrections 
to  amendments  adopted  by  the 
Commission  in  Electronic  Filing  by 
Investment  Advisers;  Amendments  to 
Form  ADV,  Investment  Advisers  Act 
Release  No.  1897  (Sept.  12,  2000)  [65  FR 
57438  (Sept.  22,  2000)]. 
EFFECTIVE  DATE:  The  rule  and  form 
corrections  will  become  effective  on 
January  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  B.  McHugh,  Special  Coimsel,  at 
(202)  942-0691,  Office  of  Investment 
Adviser  Regulation,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0506. 

I.  Supplementary  Informatioii 

We  recently  adopted  new  rules  and 
rule  amendments  imder  the  Advisers 
Act  to  require  that  investment  advisers 
make  filings  electronically  through  the 


Investment  Adviser  Registration 
Depository  (lARD).^  We  also  amended 
Forms  ADV  and  ADV-W  to  prepare 
them  for  electronic  filing.  At  the  same 
time,  we  adopted  Form  ADV-H,  an 
application  for  a  hardship  exemption 
from  electronic  filing,  and  Form  ADV- 
NR,  an  appointment  of  agent  for  service 
of  process  by  non-resident  general 
partners  and  managing  agents  of 
investment  advisers. 

Following  adoption  of  the 
amendments,  we  conducted  an  LARD 
Pilot  Program  to  test  the  operation  of  the 
new  filing  system  prior  to  the  January  1, 
2001  transition  to  electronic  filing.  The 
Pilot  Program  ran  from  October  17,  2000 
through  November  9,  2000. 
Approximately  100  SEC-registered 
advisers  participated  in  the  Pilot 
Program. 

During  the  Pilot  Program,  the 
Commission  staff  held  weekly 
conference  calls  with  Pilot  filers  and 
operated  a  telephone  hotline  to  answer 
Pilot  filers'  questions.  The  Pilot  filers' 
feedback  raised  certain  administrative 
issues  regarding  our  new  investment 
adviser  rules  and  forms.  We  therefore 
are  making  minor  technical 
amendments  to  the  rules  and  forms  to 
address  these  administrative  issues.  The 
technical  amendments,  which  are 
outlined  in  detail  below,  generally  (i) 
clarify  filing  instructions  in  the  rules 
and  forms,  (ii)  provide  notice  to  filers  of 
administrative  law  requirements,  and 
(iii)  eliminate  minor  internal 
inconsistencies  within  these  forms. 

n.  Certain  Findings  Under  The 
Administrative  Procedure  Act 

Under  the  Administrative  Procedure 
Act  ("APA"),  notice  of  proposed 
rulemaking  is  not  required  when  an 
agency  for  good  cause  finds  "that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  ^  Because  the 


'  Electronic  Filing  by  Investment  Advisers; 
Amendments  to  Form  ADV,  Investment  Advisers 
Act  Release  No.  1897  (Sept.  12,  20O0)[65  FR  57438 
(Sept.  22.  2000)].  The  lARD  is  an  Internet-based 
system  for  investment  adviser  registration. 

25  U.S.C.  553(b) 


amendments  adopted  today  only  clarif\' 
instructions,  provide  additional  notices 
to  filers  and  eliminate  administrative 
inconsistencies  in  the  forms,  the 
Commission  believes  they  are  the  sort  of 
minor  rule  amendments  about  which 
the  public  is  not  particularly  interested. 
Consequently,  the  Commission  finds 
that  publishing  these  amendments  for 
comment  is  unnecessary. 

The  effective  date  for  the  technical 
amendments  is  January  1,  2001.  Under 
the  APA,  we  may  establish  an  effective 
date  less  than  30  days  after  the 
publication  of  the  amendments  if  we 
find  good  cause  to  do  so.^  We  have 
required  that  advisers  begin  using 
revised  forms  on  Januarv'  1,  2001.  On 
that  date,  advisers  will  begin 
transitioning  to  electronic  filing  through 
lARD.  We  believe  the  rules  and  forms 
should  be  corrected  as  of  the  date 
advisers  begin  using  them.  Because  the 
amendments  are  technical  and  do  not 
have  a  significant  substantive  impact, 
we  have  determined  that  the  need  for  an 
administratively  efficient  transition  to 
electronic  filing  through  lARD 
outweighs  any  possible  disadvantage  to 
investment  advisers  fi'om  having  these 
amendments  become  effective  with  less 
than  30  days'  notice.  Therefore,  we  find 
that  there  is  good  cause  for  these 
technical  amendments  to  become 
effective  on  January  1,  2001. 

ni.  Correction  of  Publication 
PART  275— [CORRECTED] 

Accordingly,  the  publication  on 
September  22,  2000  of  the  final 
regulations  (IA-1897),  which  were  the 
subject  of  FR  Doc.  00-23888,  is 
corrected  as  follows: 

S275J203-1     [Corrected] 

1.  On  page  57448,  in  the  third 
column,  in  §  275.203-1,  in  the  Note  to 
Paragraph  (b)(2),  in  the  twelfth  and 
thirteenth  lines,  the  phrase  "If  you  are 
a  State-registered  adviser,"  is  removed. 


>5LJ.S,C.  553(d|(3). 
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§275.203-3    [Corrected] 

2.  On  page  57449.  in  the  first  column, 
in  §275.203-3.  in  paragraph  (a)(1).  in 
the  third  line,  after  "registered",  the 
phrase  "or  are  registering"  is  adtied. 

3.  On  page  57449.  in  the  second 
column,  in  ^275.203-3.  in  paragraph 
(a)(2)(i).  in  the  second  and  third  lines, 
the  phrase  "  \.\SD  Regulation.  Inc. 
(NASDR)"  is  removed. 

4.  On  page  57449.  in  the  second 
column,  in  ^275  203-3.  in  paragraph 
(a)(3).  in  the  fourth  Ime.  the  phrase 
"with  NASDR"  is  removed. 

5  On  page  57449.  in  the  second 
column,  in  <^  275.203-3.  in  paragraph 
(b)(21.  in  the  third  and  fourth  lines,  the 
phrase  "with  NASDR"  is  removed. 

6.  On  page  57449,  in  the  second 
column,  in  §275.203-3.  in  paragraph 
(b)(3).  in  the  seventh  line.  "NASDR"  is 
removed  and  in  its  place  "NASD 
Regulation.  Inc."  is  added. 

7.  On  page  57449.  in  the  second 
column,  in  *?  275.203-3,  in  the  Note  to 
Paragraphs  (a)  and  (b).  in  the  first  line. 
"Paragraphs  (a)  and"  is  removed  and  in 
its  place  "Paragraph"  is  added. 

§275.204-1     [Corrected] 

8.  On  page  57450.  in  the  third 
column,  in  §  275.204-1 .  in  the  Note  to 
Paragraph  (c),  in  the  twelfth  and 
thirteenth  lines,  the  phrase  "If  you  are 
a  State-registered  adviser."  is  removed. 

Form  .\DV  (referenced  in  §  279.1) 
[Corrected] 

9  On  page  57453.  in  the  first  column, 
in  the  fourth  paragraph,  m  the  third 
line  the  phrase  "file  the  paper  version 
of  Form  .\D\'  with"  is  revised  to  read 

submit  the  paper  version  of  Form  ADV 
to", 

10  On  page  57453.  in  the  second 
column,  following  instruction  number 
16.  after  the  bolded  paragraph,  the 
heading    Federal  Information  Law  and 
Requirements"  and  the  paragraph  that 
follows  are  revised  to  read  as  follows: 

Privacy  Act  Statement 

Sections  203(c)  and  204  of  the 
Advisers  Act  (15  U  S,C.  80b-3(c)  and 
HOb-4)  authorize  the  SEC]  to  c:olle(;t  the 
information  required  by  Form  ADV  The 
SEC  collects  the  information  for 
regulatory  purposes,  such  as  deciding 
whether  to  grant  registration.  Filing 
Form  ADV  is  mandatory  for  advisers 
who  are  required  to  register  with  th»' 
SEC.  The  SEC  maintains  the  information 
submitted  on  this  form  and  makes  it 
publicly  available  The  SEC  mav  return 
forms  that  do  not  include  required 
information   Intentional  misstatements 
or  omissions  constitute  federal  r;rinuiial 


violations  under  18  U.S.C.  1001  and  15 
CSC.  80b-17 

11.  On  page  57453,  in  the  second 
column,  in  the  second  paragraph  under 
the  heading  "SiY/'s-  Collection  of 
Information",  in  the  fifth  line  before 
"The  form  is  filed",  the  sentence  "By 
ac;t:epting  a  form,  however,  the  SEC  does 
not  make  a  finding  that  it  has  been 
completed  or  submitted  ccjrrectly."  is 
added 

12  On  page  57462.  in  Item  3.B,  "On 
the  last  day  of  is  removed  and  in  its 
place  "In"  is  added. 

13.  On  page  57463.  in  Item  5. A.  in  the 
parenthetical  at  the  end  of  the  Item. 
"100"  is  removed  and  in  its  place 
"1.000"  is  added. 

14  On  page  57463.  in  Item  5.3(1).  in 
the  parenthetical  at  the  end  of  the  Item, 
"100"  is  removed  and  in  its  place 
"1.000"  is  added. 

15.  On  page  57463,  in  Item  5.8(2).  in 
the  parenthetical  at  the  end  of  the  Item. 
"100"  is  removed  and  in  its  place 
"1.000"  is  added. 

16,  On  page  57464.  in  Item  5.8(3),  in 
the  parenthetical  at  the  end  of  the  Item. 
"100"  is  removed  and  in  its  place 
"1.000  '  is  added. 

17.  On  page  57464.  in  Item  5.C.  in  the 
parenthetical  at  the  end  of  the  Item. 
"100"  is  removed  and  in  its  place  "500" 
is  added 

18,  On  page  57466.  in  Item  5,H.  in  the 
parenthetit:al  at  the  end  of  the  Item, 
"100"  is  removed  and  in  its  place  "500" 
is  added. 

19  On  page  57467,  in  Item  7. A.  in  the 
last  sentence  of  the  Item,  the  phrase 
"investment  advisers  with  which  you 
are  affiliated"  is  revised  to  read  "your 
related  persons  that  are  investment 
advisers." 

20.  On  page  57474.  after  Item  2. A  and 
before  "Item  2.B.  Bond/Capital 
Informaticm.  if  required  by  your  home 
state  "  the  following  is  added: 

If  !hi>  address  is  a  private  residence, 
check  this  box:  D 

21   On  page  57478.  in  In.struction 
number  4.  in  the  second  line,  after  "or 
"I"  if  the  owner",  the  phrase  "or 
executive  officer"  is  added. 

22.  On  page  57512,  in  the  first 
column,  the  second  to  last  full 
paragraph.  "I  certify  that  investment 
adviser  will,  within  five  days  of  a  state's 
request,  provide  to  that  state  a  copy  of 
the  investment  adviser's  Form  ADV  Part 
II."  is  removed. 


PART  279— [CORRECTED] 

Form  ADV-W  (referenced  in  §  279.2) 
[Corrected] 

23.  On  page  57514,  at  the  top  of  the 
third  column,  before  "SEC's 
COLLECTION  OF  INFORMATION', 
the  following  paragraph  is  added: 

PRIVACY  ACT  STATEMENT.  Section 
203(h)  of  the  Advisers  Act  (15  U.S.C. 
80b-3(h))  authorizes  the  Commission  to 
collect  the  information  required  by 
Form  ADV-W.  The  Commission  collects 
this  information  for  regulatory  purposes, 
such  as  reviewing  an  adviser's 
application  to  withdraw.  Filing  Form 
ADV-W  is  mandatory  for  an  investment 
adviser  to  withdraw  from  registration. 
The  Commission  maintains  the 
information  submitted  on  Form  ADV-W 
and  makes  it  publicly  available.  The 
Commission  may  return  forms  that  do 
not  include  required  information. 
Intentional  misstatements  or  omissions 
constitute  federal  criminal  violations 
under  18  U.S.C.  1001  and  15  U.S.C. 
80b-17.  The  information  contained  in 
Form  ADV-W  is  part  of  a  system  of 
records  subject  to  the  Privacy  Act  of 
1974,  as  amended.  The  Commission  has 
published  in  the  Federal  Register  the 
Privacy  Act  System  of  Records  Notice 
for  these  records. 

24.  On  page  57514,  in  the  third 
column,  in  the  paragraph  titled  "SEC's 
COLLECTION  OF  INFORMATION",  in 
the  seventeenth  line,  after 

"withdrawal.",  add  the  following 
sentence  "By  accepting  a  form, 
however,  the  SEC  does  not  make  a 
finding  that  it  has  been  completed  or 
submitted  correctly." 

25.  On  page  57514,  in  the  third 
column,  remove  the  last  sentence. 

Form  ADV-H  (referenced  in  §  279.3) 
[Corrected] 

26.  On  page  57522.  at  the  end  of  the 
paragraph  under  Item  4.  How  to  Submit 
■^'our  Form  ADV-H,  the  address  "NASD 
Regulation,  Inc..  P.O.  Box  9495, 
Gaithersburg.  MD  20898-9495."  is 
removed  and  in  its  place  "U.S. 
Securities  and  Exchange  Commission, 
Office  of  Registrations  and 
Examinations,  Mail  Stop  0-25,  450  Fifth 
Street.  N.W..  Washington.  DC  20549."  is 
added. 

27.  On  page  57522.  before  "SEC'S 
COLLECTION  OF  INFORMATION.", 
the  following  paragraph  is  added: 

PRIVACY  ACT  STATEMENT.  Section 
203(c)(1)  of  the  Advisers  Act  (15  U.S.C. 
80b-3(c)(l))  authorizes  the  Commission 
to  collect  the  information  required  by 
Form  ADV-H.  The  Commission  collects 
this  information  for  regulatory*  purposes, 
such  as  processing  requests  for 
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temporary  hardship  exemptions  and 
determining  whether  to  grant  a 
continuing  hardship  exemption.  Filing 
Form  ADV-H  is  mandatory  for 
investment  advisers  requesting  a 
temporary  or  continuing  hardship 
exemption.  The  Commission  maintains 
the  information  submitted  on  Form 
ADV-H  and  makes  it  publicly  available. 
The  Commission  may  return  forms  that 
do  not  include  required  information. 
Intentional  misstatements  or  omissions 
constitute  federal  criminal  violations 
under  18  U.S.C.  §  1001  and  15  U.S.C. 
§  80b-17.  The  information  contained  in 
Form  ADV-H  is  part  of  a  system  of 
records  subject  to  the  Privacy  Act  of 
1974,  as  amended.  The  Commission  has 
published  in  the  Federal  Register  the 
Privacy  Act  System  of  Records  Notice 
for  these  records. 

28.  On  page  57522,  at  the  bottom  of 
the  page,  in  the  paragraph  titled  "SEC'S 
COLLECTION  OF  INFORMATION.",  in 
the  fifth  line,  after  "grant  a  continuing 
hardship  exemption.",  add  the  sentence 
"By  accepting  a  form,  however,  the 
Commission  does  not  make  a  finding 
that  it  has  been  completed  or  submitted 
correctly." 

29.  On  page  57522,  remove  the  last 
sentence  on  that  page. 

Form  ADV^ffi  (referenced  in  §  279.4) 
[Corrected] 

30.  On  page  57524,  at  the  bottom  of 
the  page,  after  "Adviser  CRD 

Number: ",  add  "Adviser 

SEC  File'Number:  801- ". 


31.  On  page  57524,  after  "Adviser 

Name: ",  the  following 

paragraphs  are  added: 

PRIVACY  ACT  STATEMENT.  Section 
211(a)  of  the  Advisers  Act  (15  U.S.C. 
80b-l  1  (a))  authorizes  the  Commission 
to  collect  the  information  required  by 
Form  ADV-NR.  The  Commission 
collects  this  information  to  ensure  that 
a  non-resident  general  partner  or 
managing  agent  of  an  investment 
adviser  appoints  an  agent  for  service  of 
process  in  the  United  States.  Filing 
Form  ADV-NR  is  mandatory  for  non- 
resident general  partners  or  managing 
agents  of  investment  advisers.  The 
Commission  maintains  the  information 
submitted  on  Form  ADV-NR  and  makes 
it  publicly  available.  The  Commission 
may  return  forms  that  do  not  include 
required  information.  Intentional 
misstatements  or  omissions  constitute 
federal  criminal  violations  under  18 
U.S.C.  1001  and  15  U.S.C.  80b-17.  The 
information  contained  in  Form  ADV- 
NR  is  part  of  a  system  of  records  subject 
to  the  Privacy  Act  of  1974,  as  amended. 
The  Commission  has  published  in  the 


Federal  Register  the  Privacy  Act  System 
of  Records  Notice  for  these  records. 

SEC'S  COLLECTION  OF 
INFORMATION.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  Section 
211(a)  of  the  Advisers  Act  authorizes 
the  Commission  to  collect  the 
information  on  this  Form  from 
applicants.  See  15  U.S.C.  80b-ll(a). 
Filing  of  this  Form  is  mandatory  for 
non-resident  general  partners  or 
managing  agents  of  investment  advisers. 
The  principal  purpose  of  this  collection 
of  information  is  to  ensure  that  a  non- 
resident general  partner  or  managing 
agent  of  an  investment  adviser  appoints 
an  agent  for  service  of  process  in  the 
United  States.  The  Commission  will 
maintain  files  of  the  information  on 
Form  ADV-NR  and  will  make  the 
information  publicly  available.  Any 
member  of  the  public  may  direct  to  the 
Conmiission  any  comments  concerning 
the  accuracy  of  the  burden  estimate  on 
page  one  of  Form  ADV-NR,  and  any 
suggestions  for  reducing  this  burden. 
This  collection  of  information  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
clearance  requirements  of  44  U.S.C. 
3507. 

Dated:  December  21,  2000. 
By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  00-32942  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  8010-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  50 

Protection  of  Human  Subjects 

CFR  Correction 

In  Title  21  of  the  Code  of  Federal 
Regulations,  parts  1  to  99,  revised  as  of 
April  1,  2000.  on  page  278.  §50.3  is 
corrected  by  removing  and  reserving 
paragraph  (b)(ll]. 

[FRDoc.  00-55520  Filed  12-26-00;  8:45  ami 

BILUNG  CODE  1S0S-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310,  312,  and  314 
Drugs  for  Human  Use 

CFR  Correction 

In  Title  21  of  the  Code  of  Federal 
Regulations,  parts  300  to  499,  revised  as 
of  April  1.  2000,  make  the  following 
corrections: 

1.  On  page  56,  §310.545  is  corrected 
by  adding  paragraph  (d)(2)  to  read  as 
follows: 

§  31 0.545    Drug  products  containing 
certain  active  ingredients  offered  over-ttie- 
counter  (OTC)  for  certain  uses. 

***** 

(d)  *   *   * 

(2)  February  10,  1992,  for  products 
subject  to  paragraph  (a)(20)  of  this 
section. 


2.  On  page  61,  §312. 3(b)  is  corrected 
by  revising  the  definition  for  "Marketing 
application"  to  read  as  follows: 

§  31 2.3    Definitions  and  interpretations. 


(b)  *   *   * 

Marketing  application  means  an 
application  for  a  new  drug  submitted 
under  section  505(b)  of  the  act  or  a 
biologies  license  application  for  a 
biological  product  submitted  under  the 
Public  Health  Service  Act. 


3.  In  part  314,  in  both  the  table  of 
contents  on  page  97.  and  in  the  text  on 
page  165,  add  "Subpart  F     [Reserved]" 

|FR  Doc.  00-55519  Filed  12-26-00;  8  45  anil 

BILUNG  CODE  150&-01-0 


DEPARTMENT  OF  STATE 

22  CFR  Part  126 

General  Policies  and  Provisions 

CFR  Correction 

In  Title  22  of  the  Code  of  Federal 
Regulations,  parts  1  to  299,  on  page  466. 
first  column.  §  126.1(a)  is  corrected  by 
removing  "Ukraine"  from  the  second 
sentence. 

IFR  Doc:,  00-55521  Filed  12-2R-O0:  8:45  am] 
BILLING  CODE  1 505-01 -O 
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DEPARTMENT  OF  DEFENSE 


Department  of  the  Air  Force 

32  CFR  Part  818 

Personal  Financial  Responsibility 

AGENCY:  Department  of  the  Air  Force, 

DoD 

ACTJON:  Final  rule,  removal 


SUMMARY:  The  Department  of  the  Air 

Force  is  amending  the  Code  of  Federal 
Regulations  (CFR)  by  removing  its  rule 
on  Personal  Financial  Responsibility. 
This  rule  is  removed,  as  the  current 
information  contained  in  it  does  not 
reflect  current  policy  of  AFl  36-2906, 
Ianuar>-  1998. 

EFFECTIVE  DATE:  fanuan,  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
MSgt  Pamela  Martin.  HQ  AFPC/DFSFM. 
550  C  Street  West,  Suite  37,  Randolph 
Air  Force  Base.  Texas,  78148-4737. 
210-565-3415 

List  of  Subjects  in  32  CFR  Part  818 

Alimony.  Child  support,  Claims. 
Credit.  Militar\'  personnel. 

PART  81 8— {REMOVED] 

Accordingly,  and  under  the  authority 
of  10  U.S.  C.  8013.  15  use    1073.  42  ' 
use.  659.  660.  665.  32  CFR.  Chapter 
\'II  is  amended  by  removing  Part  818. 

lanet  \.  Long. 

Atr  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  00-32949  Filed  12-2&-00;  8:45  ami 

BILLING  CODE  S001-05-P 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  2900-At67 

New  Criteria  for  Approving  Courses  for 
VA  Educational  Assistance  Programs 

AGENCIES:  Department  of  Defense. 
Department  of  Transportation  (Coast 
Guard),  and  Department  of  Veterans 
.■\ffairs. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 

Department  of  Veterans  Affairs  (VA) 
educational  assistance  and  educational 
benefit  regulations  by  adding  new 
criteria  for  VA  to  use  in  approving 


enrollments  in  courses  under  the 
educational  programs  VA  administers. 
These  changes  implement  provisions  of 
the  Veterans'  Benefits  Improvements 
Act  of  1996  and  the  Veterans'  Benefits 
Act  of  1997  This  document  also 
amends  the  regulations  to  conform  to 
statutory  provisions  and  makes  changes 
for  the  purpose  of  clarification. 
DATES:  Effective  Date:  This  final  rule  is 
effective  December  27.  2000. 

Applicability  Date:  tJctober  9.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Cj  Susling.  Jr.,  Assistant 
Director  for  Policy  and  Program 
Development.  Education  Service  (225), 
Veterans  Benefits  Administration,  202- 
273-7187. 

SUPPLEMENTARY  INFORMATION:  On 
February  2.  2000,  VA  published  a 
proposed  rule  in  the  Federal  Register 
(65  FR  4914)  to  amend  the  VA 
educational  assistance  and  educational 
benefit  regulations  in  38  CFR  part  21, 
subparts  D,  K.  and  L  to  conform  with 
provisions  of  the  Veterans'  Benefits 
Improvement  Act  of  1996  (Pub.  L.  104- 
275)  and  with  section  401(e]  of  the 
Veterans'  Benefits  Act  of  1997  (Pub.  L. 
105-114). 

Interested  persons  were  given  60  days 
to  submit  comments.  We  received  three 
comments:  One  from  a  veterans  service 
organization,  one  from  an  educational 
institution,  and  one  from  an  association 
of  educational  institutions.  The  service 
organization  indicated  that  it  had  no 
comments 

The  educational  institution  wrote  that 
the  provisions  of  38  CFR  21.4251 ,  as 
currently  written,  concerning  (a)  courses 
that  were  similar  in  character  to  other 
courses  and  (b)  courses  offered  at 
additional  facilities,  should  be  added  to 
the  proposed  rule. 

The  regulations  previously  provided 
that  VA  could  approve  the  enrollment  of 
a  veteran  or  eligible  person  in  a  course 
offered  by  a  school  other  than  a  job- 
training  establishment  only  if  the  course 
had  been  in  operation  for  2  years  or 
more  immediately  prior  to  the  date  of 
enrollment  of  the  person.  There  were 
two  exceptions  to  this  rule  which  are 
the  subject  of  the  comment.  The  first 
exempted  courses  similar  in  character  to 
instruction  previously  offered  by  the 
school  for  more  than  2  years.  (38  CFR 
21  4251(a)(2)).  The  second  exempted 
courses  at  additional  facilities  acquired 
by  a  school  in  the  same  general  locality 
because  of  space  limitations,  since  those 
were  not  considered  to  be  courses  at  a 
subsidiary  branch  or  extension, 
otherwise  recjuired  to  be  offered  for  2 
years.  (38  CFR  21.4251(f)(3)). 

The    similar  in  character" 
requirement  was  derived  from  38  U.S.C. 


3689.  which  was  specifically  rescinded 
by  Congress  in  the  enactment  of  Pub.  L. 
104-275.  The  proposed  rule  is  based  on 
38  U.S.C.  3680A{e),  as  added  by  Pub.  L. 
104-275.  which  bars  approval  of 
enrollment  in  courses  not  leading  to  a 
standard  college  degree  offered  by 
propriety  schools  that  have  operated  on 
site  for  less  than  two  years.  Under  the 
amended  statute  it  does  not  matter  how 
long  the  courses  themselves  have  been 
offered  at  that  site  or  whether  they  are 
similar  in  character  to  courses  formerly 
offered  at  other  sites.  Rather.  VA  need 
only  verify  that  the  educational 
institution  has  been  in  operation  at  the 
site  for  two  years.  Therefore,  we  believe 
that  adopting  the  commenter's 
suggestion  to  include  the  "similar  in 
character"  exemption  of  the  old  rule  is 
unnecessary. 

Similarly,  we  find  no  support  in  law 
for  the  old  rule  exempting  courses  at 
additional  facilities  created  as  a  result  of 
space  limitations,  because,  as  amended 
by  Pub.  L.  104-275.  the  law  now 
requires  that  enrollment  in  all  courses 
not  leading  to  a  standard  college  degree 
offered  at  a  branch  of  a  proprietary 
educational  institution  must  be 
disapproved  if  the  branch  has  been 
operating  for  less  than  two  years.  (38 
U.S.C.  3680A(e)(2)), 

The  association  of  educational 
institutions  objected  that  the  definition 
of  "change  of  ownership"  in  38  CFR 
21.4251(0(2)  was  too  vague. 
Specifically,  the  association  stated  that 
the  language  "Transactions  that  may 
cause  a  change  of  ownership  include, 
but  are  not  limited  to  the  following 
*    *    *"  made  it  difficult  for  institutions 
to  decide  if  a  change  of  ownership  has 
taken  place.  The  association  suggested 
that  we  consider  a  change  of  ownership 
as  having  taken  place  when  the 
Department  of  Education  believes  this 
occurred. 

After  careful  consideration,  we  have 
decided  not  to  adopt  this  suggestion. 
Under  the  previous  rule.  VA  made  the 
final  decision  whether  changes  in 
ownership  had  taken  place.  Thus,  we 
believe  VA  has  sufficient  experience  in 
making  change-in-ownership  decisions. 
Moreover,  we  expect  that  changes  in 
ownership  not  specifically  included  in 
the  definition  would  be  extremely  rare 
and  approval  would  be  barred  only  if 
the  facts  clearly  show  a  change  in 
ownership  did  occur. 

The  association  of  educational 
institutions  also  questioned  the  final- 
rule  requirement  in  38  CFR  21.4251(g) 
that  an  educational  institution  use 
substantially  the  same  instructional 
methods  and  offer  courses  leading  to  the 
same  educational  objectives  following  a 
change  of  ownership  or  following  a 
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move  outside  its  general  locality. 
Among  the  requirements  of  38  U.S.C. 
3680A(e)  is  a  requirement  that  VA 
cannot  approve  an  enrollment  for  VA 
training  in  a  course  not  leading  to  a 
standard  college  degree  offered  by  a 
proprietary  educational  institution  if  the 
institution  offering  the  course 
completely  moves  outside  its  original 
general  locality  or  has  changed 
ownership  and  does  not  retain 
substantially  the  same  courses  as  before 
the  change  in  ownership  or  move, 
unless  the  institution  has  operated  for 
two  years  following  the  change  in 
ownership  or  move.  The  association  of 
educational  institutions  suggested  that  it 
would  be  better  policy  to  permit  the  use 
of  differeirt  instructional  methods  and 
the  teaching  of  additional  courses  if  the 
institution's  accrediting  body  so 
permits. 

We  believe  that  38  U.S.C.  3680A{e), 
which  establishes  the  applicable  policy 
as  a  matter  of  law,  may  not  be 
interpreted  to  permit  adoption  of  this 
suggestion.  We  do  not  believe  that 
courses  could  be  "substantially  the 
same"  if  they  used  different 
instructional  methods  or  had  different 
educational  objectives. 

Based  on  the  rationale  stated  in  this 
document  and  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposed 
rule  as  a  final  rule  with  one 
nonsubstantive  change. 

The  Department  of  Defense  (DOD).  the 
Department  of  Transportation  (Coast 
Guard),  and  VA  are  jointly  issuing  this 
final  rule  insofar  as  it  relates  to  the 
Montgomery  GI  Bill — Selected  Reserve. 
This  program  is  funded  by  DOD  and  the 
Coast  Guard,  and  is  administered  by 
VA.  The  remainder  of  this  final  rule  is 
issued  solely  by  VA. 

The  Secretary  of  Defense, 
Commandant  of  the  Coast  Guard,  and 
the  Secretary  of  Veterans  Affairs  hereby 
certify  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  This 
final  rule  will  not  cause  educational 
institutions  to  make  changes  in  their 
activities  and  would  have  minuscule 
monetary  effects,  if  any.  Pursuant  to  5 
U.S.C.  605(b).  this  final  rule,  therefore, 
is  exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  proposed  rule  are 
64.117,  64.120,  and  64.124.  This 
proposed  rule  will  affect  the 
Montgomery  GI  Bill — Selected  Reserve 
which  has  no  Catalog  of  Federal 
Domestic  Assistance  number. 


List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims.  Colleges  and  universities, 
Conflict  of  interests.  Defense 
Department.  Education,  Employment. 
Grant  programs-education.  Grant 
programs-veterans,  Health  care.  Loan 
programs — education.  Loan  programs — 
veterans,  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements.  Educational  institutions, 
Travel  and  transportation  expenses. 
Veterans.  Vocational  education. 
Vocational  rehabilitation. 

Approved:  October  10,  2000. 
Hershel  W.  Gober, 

Acting  Secretary  of  Veterans  Affairs. 

Approved:  October  20.  2000. 

Col.  Curtis  B.  Taylor, 

U.S.  Army,  Principal  Director.  (Military 
Personnel  Policy)  Department  of  Defense. 

Approved:  December  12.  2000. 
F.L.  Ames, 

Assistant  Commandant  for  Human 
Resources. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  21  (subparts  D. 
K.  and  L)  is  amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D — Administration  of 
Educational  Assistance  Programs 

1.  The  authority  for  part  21.  subpart 
D  continues  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  1606;  38  U.S.C. 
501(a),  chs.  30.  32,  34,  35.  36.  unless 
otherwise  noted. 

2.  In  §  21.4200.  paragraph  (z)  is  added 
to  read  as  follows: 

§  21 .4200     Definitions. 

***** 

(z)  Proprietary  educational  institution. 
The  term  proprietary  educational 
institution  (including  a  proprietarv' 
profit  or  proprietarv'  nonprofit 
educational  institution)  means  an 
educational  institution  that: 

(1)  Is  not  a  public  educational 
institution: 

(2)  Is  in  a  State:  and 

(3)  Is  legally  authorized  to  offer  a 
program  of  education  in  the  State  where 
the  educational  institution  is  physically 
located. 

(Authority:  38  U.S.C.  3680A(e)) 

3.  Section  21.4251  is  revised  to  read 
as  follows: 


§  21 .4251     Minimum  period  of  operation 
requirement  for  educational  institutions. 

(a)  Definitions.  The  following 
definitions  apply  to  the  terms  used  in 
this  section.  The  definitions  in 

§  21.4200  apply  to  the  extent  that  no 
definition  is  included  in  this  paragraph. 

(1)  Control.  The  term  control 
(including  the  term  controlling)  means 
the  possession,  direct  or  indirect,  of  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  a 
person,  whether  through  the  ownership 
of  voting  securities,  by  contract,  or 
otherwise. 

(2)  Person.  The  term  person  means  an 
individual,  corporation,  partnership,  or 
other  legal  entity. 

(Authority:  38  U.S.C.  3680A(e)) 

(b)  Some  educational  institutions 
must  be  in  operation  for  2  years.  Except 
as  provided  in  paragraph  (c)  of  this 
section,  when  a  proprietary-  educational 
institution  offers  a  course  not  leading  to 
a  standard  college  degree.  VA  may  not 
approve  an  enrollment  in  that  course  if 
the  proprietary  educational  institution — 

(1)  Has  been  operating  for  less  than  2 
years; 

(2)  Offers  the  course  at  a  branch  or 
extension  and  the  branch  or  extension 
has  been  operating  for  less  than  2  years; 
or 

(3)  Offers  the  course  following  either 
a  change  in  ownership  or  a  complete 
move  outside  its  original  general 
locality,  and  the  educational  institution 
does  not  retain  substantially  the  same 
faculty,  student  body,  and  courses  as 
before  the  change  in  ownership  or  the 
move  outside  the  general  locality  unless 
the  educational  institution,  after  such 
change  or  move,  has  been  in  operation 
for  at  least  2  years. 

(Authority:  38  l.'.S.C.  3680A(e)  and  (g)) 

(c)  Exception  to  the  2-year  operation 
requirement.  Notwithstanding  the 
provisions  of  paragraph  (b)  of  this 
section.  VA  may  approve  the  enrollment 

•of  a  veteran,  servicemember.  reser\ist, 
or  eligible  person  in  a  course  not 
leading  to  a  standard  college  degree 
approved  under  this  subpart  if  it  is 
offered  by  a  proprietary'  educational 
institution  that — 

(1)  Offers  the  course  under  a  contract 
with  the  Department  of  Defense  or  the 
Department  of  Transportation;  and 

(2)  Gives  the  course  on  or 
immediately  adjacent  to  a  military  base. 
Coast  Guard  station.  National  Guard 
facility,  or  facility  of  the  Selected 
Reserve. 

(.Authority:  38  L'.S.C.  36B0A(e)  and  (g)) 

(d)  Operation  for  2  years.  VA  will 
consider,  for  the  purposes  of  paragraph 
(h)  of  this  section,  that  a  proprietary 
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educational  institution  (or  a  branch  or 
extension  of  such  an  educational 
institution)  will  be  deemed  to  have  been 
operating  for  2  vears  when  the 
educational  institution  (or  a  branch  or 
extension  of  such  an  educational 
institution) — 

(1)  Has  been  operating  as  an 
educational  institution  for  24 
continuous  months  pursuant  to  the  laws 
of  the  State(s]  in  which  it  is  approved 

to  operate  and  in  which  it  is  offering  the 
training:  and 

(2)  Has  offered  courses  continuously 
for  at  least  24  months  inclusive  of 
normal  vacation  or  holiday  periods,  or 
periods  when  the  institution  is  closed 
temporarily  due  to  a  natural  disaster 
that  directly  affected  the  institution  or 
the  institutions  students 

(Authority.  38  U.S.C.  3680A(e)  and  (g)) 

(e)  Move  outside  the  same  general 
locality.  A  proprietary  educational 
institution  (or  a  branch  or  extension 
thereof)  will  be  deemed  to  have  moved 
to  a  location  outside  the  same  general 
locality  of  the  original  location  when 
the  new  location  is  beyond  normal 
commuting  distance  of  the  original 
location,  i.e.,  55  miles  or  more  from  the 
original  location. 

(Authority:  38  U.S.C.  3680A(e)) 

(f)  Change  of  ownership  (1)  A  change 
of  ownership  of  a  proprietary 
educational  institution  occurs  when— 

(i)  A  jjerson  acquires  operational 
management  and/or  control  of  the 
proprietary  educational  institution  and 
its  educational  activities;  or 

(ii)  A  person  ceases  to  have 
operational  management  and/or  control 
of  the  proprietary  educational 
institution  and  its  educational  activities 

(2)  Transactions  that  may  cause  a 
change  of  ownership  include,  but  are 
not  limited  to  the  following; 

(i)  The  sale  of  the  educational 
institution; 

(ii)  The  transfer  of  the  controlling 
interest  of  stock  of  the  educational 
institution  or  its  parent  corporation; 

(iii)  The  merger  of  2  or  more 
educational  institutions;  and 

(iv)  The  division  of  one  educational 
institution  into  2  or  more  educational 
institutions. 

(3)  VA  considers  that  a  change  in 
ownership  of  an  educational  institution 
does  not  include  a  transfer  of  ownership 
or  control  of  the  institution,  upon  the 
retirement  or  death  of  the  owner,  to: 

(i)  The  owner's  parent,  sibling, 
spouse,  child,  spouses  parent  or  sibling, 
or  sibling's  or  child's  spouse;  or 

(ii)  An  individual  with  an  ownership 
interest  in  the  institution  who  has  been 
involved  in  management  of  the 


institution  for  at  least  2  years  preceding 
the  transfer. 

lAuthorily:  38  U.S.C.  3680A(e)) 

(g)  Substantially  the  same  faculty, 
student  body,  and  courses  VA  will 
determine  whether  a  proprietary 
educational  institution  has  substantially 
the  same  faculty,  student  body,  and 
courses  following  a  change  of 
ownership  or  move  outside  the  same 
general  locality  by  applying  the 
provisions  of  this  paragraph. 

(1)  VA  will  c;onsider  that  the  faculty 
remains  substantially  the  same  in  an 
educational  institution  when  faculty 
members  who  teach  a  majority  of  the 
courses  after  the  move  or  change  in 
ownership,  were  so  rmployed  by  the 
educational  institution  before  the  move 
or  change  in  ownership. 

(2)  VA  will  consider  that  the  courses 
remain  substantially  the  same  at  an 
educational  institution  when: 

(i)  Faculty  use  the  same  instructional 
methods  during  the  term,  quarter,  or 
semester  after  the  move  or  change  in 
ownership  as  were  used  before  the  move 
or  change  in  ownership;  and 

(ii)  The  courses  offered  after  the  move 
or  change  in  ownership  lead  to  the  same 
educational  objectives  as  did  the 
courses  offered  before  the  move  or 
change  in  ownership. 

(3)  VA  considers  that  the  student 
body  remains  substantially  the  same  at 
an  educational  institution  when,  except 
for  those  students  who  have  graduated, 
all,  or  a  majority  of  the  students 
enrolled  in  the  educational  institution 
on  the  last  day  of  classes  before  the 
move  or  change  in  ownership  are  also 
enrolled  in  the  educational  institution 
after  the  move  or  change  in  ownership. 

(Authority:  38  U.S.C.  3680A(e)  and  (0(1)1 

4.  In  §21.4252.  paragraph  (m)  is 
added  to  read  as  follows: 

§  21 .4252    Courses  prscluded. 

***** 

(m)  Courses  offered  under  contract. 
VA  may  not  approve  the  enrollment  of 
a  veteran,  servicemember,  reservist,  or 
eligible  person  in  a  course  as  a  part  of 
a  program  of  education  offered  by  any 
educational  institution  if  the 
educational  institution  or  entity 
providing  the  course  under  contract  has 
not  obtained  a  separate  approval  for  the 
course  in  the  same  manner  as  for  any 
other  course  as  required  by  §§  21.4253, 
21  4254.  21.4256,  21.4257'!  21.4260, 
21  4261,  21.4263,  21.4264.  21.4265, 
21  4266,  or  21.4267,  as  appropriate. 

(Authority:  38  U.S.C.  3680A(f)  and  (g)) 

5  In  §21.4253,  paragraphs  (d)(6), 
(d)(7),  and  (d)(8)  are  added  to  read  as 
follows: 


§  21 .4253    Accredited  courses. 

***** 

(d)  *  •  * 

(6)  The  accredited  courses,  the 
curriculum  of  which  they  form  a  part, 
and  the  instruction  connected  with 
those  courses  are  consistent  in  quality, 
content,  and  length  with  similar  courses 
in  public  educational  institutions  and 
other  private  educational  institutions  in 
the  State  with  recognized  accepted 
standards. 

(7)  There  is  in  the  educational 
institution  offering  the  course  adequate 
space,  equipment,  instructional 
material,  and  instructor  persoiuiel  to 
provide  training  of  good  quality. 

(8)  The  educational  and  experience 
qualifications  of  directors,  and 
administrators  of  the  educational 
institution  offering  the  courses,  and 
instructors  teaching  the  courses  for 
which  approval  is  sought,  are  adequate. 

(Authority:  38  U.S.C.  3675(b),  3676(c)(1),  (2). 
(3)) 


Subpart  K — AH  Volunteer  Force 
Educational  Assistance  Program 
(Montgomery  Gl  BW— Active  Duty) 

6.  The  authority  for  part  21,  subpart 
K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  chs.  30,  36, 
unless  otherwise  noted. 

7.  Section  21.7122  is  amended  by: 

a.  In  paragraph  (e)(6),  removing 
"school,  or"  and  adding,  in  its  place, 

"school;". 

b.  In  paragraph  (e)(7),  removing 
"course."  and  adding,  in  its  place, 

'course;  or". 

c.  Revising  pau'agraphs  (e)(1)  through 
(e)(5),  and  the  authority  citation  for 
paragraph  (e). 

d.  In  paragraph  (e)(6),  removing  from 
the  end  of  the  paragraph  ",  or"  and 
adding,  in  its  place,  ";". 

e.  In  paragraph  (e)(7),  removing  the 
period  at  the  end  of  the  paragraph  and 
adding,  in  its  place,  ";  or". 

f.  Adding  paragraph  (e)(8). 

The  addition  and  revisions  read  as 
follows: 

§  21 .71 22    Courses  precluded. 

***** 

(e)  Other  courses.  VA  shall  not  pay 
educational  assistance  for — 

(1)  An  enrollment  in  an  audited 
course  (see  §  21.4252(1)): 

(2)  An  enrollment  in  a  course  for 
which  the  veteran  or  servicemember 
received  a  nonpunitive  grade  in  the 
absence  of  mitigating  circiunstances  (see 
§21.4252(j)); 
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(3)  New  enrollments  in  a  course 
where  approval  has  been  suspended  by 
a  State  approving  agency; 

(4)  An  enrollment  in  certain  courses 
being  pursued  by  nonmatriculated 
students  as  provided  in  §  21.4252(1); 

(5)  Except  as  provided  in  §  21.4252(j), 
an  enrollment  in  a  course  from  which 
the  veteran  or  servicemember  withdrew 
without  mitigating  circumstances; 
***** 

(8)  An  enrollment  in  a  course  offered 
under  contract  for  which  VA  approval  is 
prohibited  by  §  21.4252(m). 

(Authoritv:  38  U.S.C.  3002(3),  3034,  3672(a), 
3676,  3680(a),  3680A(a).  3680A(f).  3680A(g)) 

Subpart  L— Educational  Assistance  for 
Members  of  the  Selected  Reserve 

8.  The  authority  for  part  21,  subpart 
L  continues  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  1606;  38  U.S.C. 
301.  unless  otherwise  noted. 

9.  Section  21.7622  is  amended  by: 

a.  In  paragraph  (f)(4)(v),  removing 
"or". 

b.  In  paragraph  (f){4)(vi),  removing 
"course."  and  adding,  in  its  place, 

"course;  or". 

c.  Adding  a  new  paragraph  (f)(4)(vii). 

d.  Revising  the  authority  citation  for 
paragraph  (f). 

The  addition  and  revision  read  as 
follows: 

§  21 .7622    Courses  precluded. 

***** 

(f)  *   *   * 

(4)  *    *    * 

(vii)  An  enrollment  in  a  course  offered 
under  contract  for  which  VA  approval  is 
prohibited  by  §  21.4252(m). 

(Authority:  10  U.S.C.  16131(c).  16136(b);  38 
U.S.C.  3672(a).  3676.  3680(a),  3680A(f). 
3680A(g):  §642,  Public  Law  101-189,  103 
Stat.  1458) 

[FR  Doc.  00-32810  Filed  12-26-00;  8:45  am] 

BILLING  CODE  8320-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[R1-7218a;  A-1-FRL-6894-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Connecticut,  Massachusetts  and 
Rhode  Island;  Nitrogen  Oxides  Budget 
and  Allowance  Trading  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

summary:  EPA  is  approving  and 
promulgating  State  Implementation  Plan 


(SIP)  revisions  submitted  by  the  States 
of  Connecticut.  Massachusetts  and 
Rhode  Island.  The  SIP  revisions  for  each 
of  these  states  establishes  a  nitrogen 
oxides  budget  and  trading  program  in 
response  to  EPA's  regulation  "Finding 
of  Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone." 
otherwise  known  as  the  "  NOx  SIP 
Call."  The  SIP  revision  for  each  of  the 
States  includes  a  narrative  description 
and  regulation  establishing  a  statewide 
NOx  budget  and  NOx  allowance  trading 
program  for  large  electricity  generating 
and  industrial  sources  beginning  in  the 
year  2003.  The  Massachusetts  SIP  also 
included  revisions  to  existing 
regulations  to  assure  consistency  with 
the  NOx  budget  and  allowance  trading 
program. 

Tne  intended  effect  of  these  actions  is 
to  approve  these  SIP  strengthening 
measures  for  the  Connecticut, 
Massachusetts  and  Rhode  Island  ozone 
SIP's.  This  action  is  being  taken  in 
accordance  with  section  110  of  the 
Clean  Air  Act  (CAA).  Further,  we 
determined  that  the  submittal  from  each 
of  these  three  states  meets  the  air  quality 
objective  of  the  NOx  SIP  call 
requirements  and  we  will  take  action  in 
a  future  rulemaking  on  whether  these 
submittals  meet  all  the  applicable  N0\ 
SIP  call  requirements. 
DATES:  This  rule  is  effective  on  January 
26.2001. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency.  EPA- 
New  England,  One  Congress  Street.  11th 
floor.  Boston,  MA.  Copies  of  the 
documents  specific  to  the  SIP  approval 
for  CT  are  available  at  the  Bureau  of  Air 
Management.  Department  of 
Environmental  Protection.  State  Office 
Building,  79  Elm  Street,  Hartford,  CT 
06106-1630.  Copies  of  the  documents 
specific  to  the  SIP  approval  for 
Massachusetts  are  available  at  the 
Division  of  Air  Quality  Control. 
Department  of  Environmental 
Protection,  One  Winter  Street.  8th  Floor. 
Boston.  MA  02108.  Copies  of  the 
documents  specific  to  the  SIP  approval 
for  Rhode  Island  are  aveulable  at  the 
Office  of  Air  Resources,  Department  of 
Environmental  Management,  235 
Promenade  Street,  Providence,  Rl 
02908-5767. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Brown  at  (617)  918-1532  or  via  E-mail 
at  brown.dan@epa.gov. 


SUPPLEMENTARY  INFORMATION:  We 

published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  State  of 
Connecticut.  Massachusetts  and  Rhode 
Island  in  the  Federal  Register  on  lulv 
12.  2000  (at  65  FR  42900.  65  FR  42907, 
and  65  FR  42913  for  CT,  MA  and  RI. 
respectively).  The  NPR  proposed 
approval  and  promulgation  of  each 
States  SIP  revision  for  a  Nitrogen  Oxides 
Budget  and  Allowance  Trading 
Program. 

The  formal  SIP  revision  was 
submitted  by  Connecticut  in  September 
1999  and  included  CT's  NOx  control 
regulation,  section  22a-174-22b.  "Post- 
2002  Nitrogen  Oxides  (  NOx)  Budget 
Program."  and  the  CT's  SIP  narrative. 
'"Connecticut  State  Implementation  Plan 
Revision  to  Implement  the  NOx  SIP 
Call."  September  1999.  The  formal  SIP 
revision  was  submitted  by 
Massachusetts  in  November  1999  and 
included  MA's  NOx  control  regulation, 
310  CMR  7.28,  "  NOx  Allowance 
Trading  Program."  and  the  SIP  narrative 
materials:  ""Background  Document  and 
Technical  Support  for  Public  Hearings 
on  the  Proposed  Revisions  to  State 
Implementation  Plan  for  Ozone."  July 
1999;  ""Supplemental  Background 
Document  for  Public  Hearings  on 
Modification  to  the  July  1999  Proposal 
to  Revise  the  State  Implementation  Plan 
for  Ozone,  including  Proposed  310  CMR 
7.28."  Massachusetts'  submittal  also 
included  amendments  to  310  CMR  7.19, 
"Reasonably  Available  Control 
Technology  (RACT)  for  sources  of 
Oxides  of  Nitrogen  (  NOx)."  and  310 
CMR  7.27,  ""  NOx  Allowance  Program," 
which  allowed  for  consistent 
requirements  and  a  smooth  transition  to 
the  program  under  310  CMR  7.28  in 
2003.  The  formal  SIP  revision  was 
submitted  by  Rhode  Island  in  October 
1999  and  included  Rl's  NOx  control 
regulation.  Regulation  No.  41,  "Nitrogen 
Oxides  Allowance  Program,"  and  the 
SIP  narrative  materials,  "  NOx  State 
Implementation  Plan  (SIP)  Call 
Narrative." 

Connecticut,  Massachusetts  and 
Rhode  Island  submitted  these  SIP 
revisions  in  order  to  strengthen  their 
one-hour  ozone  SIP  and  to  complv  with 
the  NOx  SIP  call.  The  NOx  SIP  call 
originally  required  23  jurisdictions, 
including  CT,  MA  and  Rl.  to  meet 
statewide  NOx  emission  budgets  during 
each  ozone  season,  i.e..  May  1  to 
October  1  beginning  in  2003. 
Implementation  of  the  NOx  SIP  call  will 
reduce  the  amount  of  ground  level 
ozone  that  is  transported  across  the 
eastern  United  States.  The  NOx  SIP  Call 
originally  set  out  a  schedule  that 
required  the  affected  states  to  adopt 
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regulations  by  September  30.  1999.    and 
implement  control  strategies  by  May  1. 
2003  - 

To  assist  the  states  in  their  efforts  to 
meet  the  SIP  Call,  the  NOv  SIP  Call  final 
rulemakmg  included  a  model  NQx 
allowance  tradmg  regulation,  called 
"NOx  Budget  Trading  Program  for  State 
Implementation  Plans."  (40  CFR  Part 
96),  that  could  be  used  bv  states  to 
develop  their  regulations.  The  NO\  .SIP 
Call  notice  explained  that  if  states 
developed  an  allowance  trading 
regulation  consistent  with  the  EPA 
model  rule,  they  could  participate  in  a 
regional  allowance  trading  program  that 
would  be  admmistered  by  the  EPA  See 
63  FR  57458-57459.  An  allowance 
trading  program,  commonly  referred  to 
as  a  "cap  and  trade"  program,  is  a 
market-based  program  that  uses  market 
forces  to  reduce  the  overall  cost  of 
compliance  for  pollution  sources,  such 
as  power  plants,  while  maintaining 
emission  reductions  and  environmental 
benefits  The  NOx  SIP  call  and  model 
NO\  allowance  trading  regulation  is 
further  explained  in  the  NTR  and  will 
not  be  restated  here.  The  October  27. 
1996  Federal  Register  notice  contains  a 
full  description  of  the  EPA's  model  NOx 
budget  trading  program.  See  63  FR 
57514-57538  and  40  CFR  Part  96. 

A.  Whv  Are  We  Fully  Approving  the 
CT.  MA  and  Rl  SIP  Revisions? 

We  evaluated  the  CT.  MA  and  RI  NOx 
SIP  Call  submittals  using  EPA's  "NOx 
SIP  Call  Checklist."  (the  checklist), 
issued  on  .April  9.  1999.  The  checklist 
reflects  and  follows  the  requirements  of 
the  NOx  SIP  Call  set  forth  in  40  CFR 
51.121  and  51.122  and  outlines  the 
criteria  that  we  used  to  determine  the 
completeness  and  approvabilitv  of  these 
SIP  submittals.  As  noted  in  the 
checklist,  the  key  elements  of  an 
approvable  SIP  submittal  under  the  NOx 
SIP  Call  are:  a  budget  demonstration; 
enforceable  measures  for  control;  legal 
authoritv  to  implement  and  enforce  the 
control  measures;  compliance  dates  and 


'  On  May  25,  1999.  the  D.C.  Circuit  issued  a 
partial  stay  of  the  submis.sion  of  the  SIP  revision.* 
required  under  the  .\0\  SIP  Call.  State  Petitioners 
challenging  the  NOx  SIP  Call  moved  to  stay  the 
submission  schedule  until  .\pril  27,  2000  The  DC 
Circuit  issued  a  stay  of  the  SIP  submission  deadline 
ppnding  further  order  of  the  court.  Michigan  v 
EPA.  No   98-1497  (DC.  Cir  May  25.  19991  (order 
granting  stay  in  parti  On  March  3.  2000.  the  D  (^ 
Circuit  ruled  on  Michigan  v  EPA.  affirming  many 
aspects  of  the  SIP  call  and  remanding  (  ertaiii  other 
portions  to  the  .\gency.  The  courts  ruling  does  not 
affect  this  action  because  Connecticut. 
Massachusetts  and  Rhode  Island  voluntarily 
submitted  their  respective  SIP  revision  to  EPA  for 
approval  notwithstanding  the  court's  stay  of  the  SIP 
submission  deadline. 

=  On  August  30.  2000.  the  DC.  Circuit  issued  a 
court  order  extending  the  compliance  deadline 
under  the  NOx  SIP  call  to  May  2004. 


SI  hedules;  monitoring,  recordkeeping, 
and  emissions  reporting;  as  well  as 
elements  that  apply  to  states  that  choose 
to  adopt  an  emissiims  trading  rule  in 
response  to  the  NOx  SIP  Call.  In 
addition  to  the  SIP  checklist,  we  used 
the  October  1998  final  NOx  SIP  Call 
rulemaking  notice  and  subsequent 
technical  amendments  to  the  NOx  SIP 
Call,  published  Mav  14.  1999  (64  FR 
2629H)  and  March  2,  2000  (65  FR 
1 1222),  to  evaluate  the  approvability  of 
the  tT.  MA  and  RI  SIP  submittals.  We 
also  used  section  110  of  the  CA.\. 
Implementation  Plans,  to  evaluate  the 
approvability  of  the  submittals  as  a 
revision  to  the  SIP  for  eac;h  of  the  three 
states. 

The  NPR  provides  a  full  description 
of  each  states  SIP  revision.  Briefly,  the 
Cionnecticut  SIP  submittal  included  the 
following: 

•  Adopted  control  regulations  which 
require  emission  reductions  beginning 
in  2003,  i.e.,  section  22a-174-22b, 
"Post-2002  Nitrogen  Oxides  (NOx) 
Budget  Program;' 

•  A  description  of  how  the  state 
intends  to  use  the  compliance 
supplemental  pool,  i  e..  as  part  of  the 
control  regulations; 

•  A  baseline  inventory  of  NOx  mass 
emissions  from  EGU's,  non-EGU's,  area, 
highway  and  non-road  mobile  sources 
in  the  year  2007  as  published  in  the 
May  14.  1999.  technical  amendments  to 
the  NOx  SIP  Call,  i.e.,  as  part  of  the  SIP 
narrative. 

•  A  2007  projected  inventory  (budget) 
reflecting  NOx  reductions  achieved  by 
the  state  control  measures  contained  in 
the  submittal,  i.e.,  as  part  of  the  SIP 
narrative;  and 

•  A  commitment  to  meet  the  annual, 
triennial,  and  2007  reporting 
requirements,  i.e..  as  part  of  the  SIP 
narrative. 

The  Massachusetts  SEP  submittal 
included  the  following: 

•  Adopted  control  regulations  which 
require  emission  reductions  beginning 
in  2003.  i.e.,  310  CMR  7.28; 

•  A  description  of  how  the  state 
intends  to  use  the  compliance 
supplement  pool,  i  e.,  as  part  of  the 
control  regulation; 

•  A  baseline  inventory  of  NOx  mass 
emissions  from  EGlJs,  non-EGUs,  area, 
highway  and  non-road  mobile  sources 
in  the  year  2007  as  published  in  the 
Mav  14,  1999.  technical  amendments  to 
the'NOx  SIP  Call,  i.e.,  as  part  of  the  SIP 
narrative; 

•  A  2007  projected  inventory  (budget) 
reflecting  NOx  reductions  achieved  by 
the  state  contrtil  measures  contained  in 
the  submittal,  i  e.,  as  part  of  the  SIP 
narrative;  and 


•  A  commitment  to  meet  the  annual, 
triennial,  and  2007  reporting 
requirements,  i.e.,  as  part  of  the  SIP 
narrative. 

•  Revisions  to  310  CMR  7.19, 
"Reasonably  Available  Control 
Technology  (RACT)  for  sources  of 
Oxides  of  Nitrogen  (  NOx),"  and  310 
CMR  7.27.  •  NOx  Allowance  Program." 

And  the  Rhode  Island  SIP  submittal 
included  the  following: 

•  Adopted  control  regulations  which 
require  emission  reductions  beginning 
in  2003,  i.e..  Regulation  No.  41; 

•  A  description  of  how  the  state 
intends  to  use  the  compliance 
supplement  pool,  i.e..  as  part  of  the 
control  regulation; 

•  A  baseline  inventory  of  NOx  mass 
emissions  from  EGUs.  non-EGUs.  area, 
highway  and  non-road  mobile  sources 
in  the  year  2007  as  published  in  the 
May  14.  1999.  technical  amendments  to 
the'NOx  SIP  Call,  i.e..  as  part  of  the  SIP 
narrative; 

•  A  2007  projected  inventory  (budget) 
reflecting  NOx  reductions  achieved  by 
the  state  control  measures  contained  in 
the  submittal,  i.e..  as  part  of  the  SIP 
narrative;  and 

•  A  commitment  to  meet  the  annual, 
triennied,  and  2007  reporting 
requirements,  i.e.,  as  part  of  the  SIP 
narrative. 

We  evaluated  these  SIP  submittals 
and  found  them  to  be  fully  approvable. 
For  each  of  these  three  states  the 
respective  submittals  will  strengthen  the 
SIPs  for  reducing  ground  level  ozone  by 
providing  NOx  reductions  beginning  in 
2003.  The  submittals  also  meet  the  air 
quality  objectives  of  the  NOx  SIP  Call. 
The  submittals  contained  the 
information  necessary  to  demonstrate 
that  CT.  MA  and  RI  have  the  legal 
authority  to  implement  and  enforce  the 
control  measures,  as  well  as  a 
description  of  how  each  of  these  states 
intends  to  use  the  compliance 
supplement  pool.  Furthermore,  the 
submittals  demonstrate  that  the 
compliance  dates  and  schedules,  and 
the  monitoring,  record  keeping  and 
emission  reporting  requirements  will  be 
met. 

In  the  July  12.  2000  NPR  we  requested 
comments  on  our  proposed  rulemaking 
to  fully  approve  the  SIP  submittals  for 
each  of  these  three  states  (at  65  FR 
42900,  65  FR  42907,  and  65  FR  42913 
for  CT,  MA  and  RI,  respectively).  The 
specific  requirements  of  the  SIP 
revisions  and  the  rationale  for  our 
action  is  fully  explained  in  the  NPR  and 
will  not  be  restated  here.  The  comment 
period  for  the  proposed  rulemakings 
ended  on  August  11,  2000.  We  did  not 
received  any  comments  on  our  proposed 
rulemaking  and  evaluation  of  the  SIP 


submittals  and  we  are  fully  approving 
the  CT,  MA  and  RI  SIP  submittals  with 
this  final  rulemaking. 

B.  Why  Are  We  Considering  the  NOx 
SIP  Call  Submittals  From  CT,  MA,  and 
RI  at  the  Same  Time? 

In  February  1999,  CT,  MA,  RI,  and 
EPA  signed  a  memorandum  of 
understanding  (i.e.,  "the  Three  State 
MOD")  agreeing  to  redistribute  the  ECU 
portions  of  the  three  states'  budgets,  as 
well  as  the  compliance  supplement  pool 
allocations,  amongst  themselves. 
Therefore,  it  is  necessary  to  consider  the 
adopted  2007  emission  budgets  and 
adopted  NOx  reducing  measures  in  CT, 
MA  and  RI  together  to  approve  any 
individual  state  SIP  submittal  as 
meeting  the  air  quality  objectives  of  the 
NOx  SIP  Call. 

Under  the  Three  State  MOU,  the 
combined  2007  controlled  emission 
level  and  compliance  supplement  pool 
did  not  change  for  the  three  states,  only 
the  individual  state  ECU  allocations  and 
supplement  pools  were  redistributed  to 
provide  additional  flexibility  among 
these  three  states.  EPA  supports  this 
concept  because  such  a  redistribution  is 
no  different  than  the  effects  of  trading. 
For  a  detailed  discussion  of  why  EPA 
supports  the  concept  that  states  can 
collectively  redistribute  their  NOx  SIP 
Call  budgets,  see  the  proposed  Three 
State  MOU  notice,  64  FR  49989, 
September  15.  1999. 

As  described  in  the  NPR,  comparing 
the  most  recent  technical  amendments 
to  the  NOx  SIP  Call  budgets  to  the 
adopted  and  submitted  NOx  SIP  Call 
related  measures  from  CT,  MA  and  RI, 
the  adopted  measures  in  the  three  states 
will  reduce  more  NOx  from  the  EGU 
and  non-EGU  sectors  than  the  NOx  SIP 
Call  notices  have  required.  Given  the 
fact  that  together  the  three  states' 
regulations  achieve  at  least  the  same 
NOx  reduction  and  allocate  fewer  than 
required  compliance  supplement  pool 
allocations,  EPA  finds  that  the  NOx  SIP 
Call  SIP  submittals  from  the  three  states 
collectively  meet  the  air  quality 
objectives  of  the  NOx  SIP  Call  as 
published  to  date. 

C.  What  Is  the  Remaining  Issue 
Associated  Widi  the  CT,  MA  and  RI 
NOx  SIP  Call  Submittals? 

The  March  2,  2000  technical 
corrections  to  the  NOx  SIP  call  changed 
the  2007  baselines  and  budgets  for  the 
highway  and  non-EGU  sub-inventories 
in  CT,  MA,  and  RI  after  the  three  states 
had  submitted  their  NOx  SIP  call 
budgets.  Furthermore,  on  March  3, 
2000,  the  D.C.  Circiut  ruled  on  Michigan 
V.  EPA,  affirming  many  aspects  of  the 
NOx  SIP  Call  and  remandhig  certain 


other  portions  to  the  Agency  (e.g.,  the 
definition  of  an  EGU  and  the  control 
assimaptions  for  internal  combustion 
engines).  The  portion  of  the  SIP  Call 
upheld  by  the  Court  is  being  referred  to 
as  Phase  lof  the  NOx  SIP  call.  The 
Phase  I  submissions  cover  all  of  the 
NOx  SIP  Call  requirements  except  for  a 
small  part  of  the  EGU  portion  and  the 
large  internal  combustion  engine 
portion  of  the  budget.  The  second  phase 
of  the  NOx  SIP  call  will  address  the 
aspects  of  the  NOx  SIP  call  the  court 
remanded  to  the  Agency.  Any 
additional  emission  reductions  required 
as  a  result  of  a  final  Phase  II  portion  of 
the  statewide  emissions  budget  is 
expected  to  be  a  relatively  small 
supplement  to  the  SIPs  (e.g., 
representing  less  than  10  percent  of  total 
reductions  required  by  the  SIP  Call). 
The  Phase  II  budgets  are  expected  to  be 
proposed  in  the  near  future. 

For  Cormecticut,  Massachusetts  and 
Rhode  Island,  the  Phase  I  baseline  and 
budget  emissions  are  based  on  the 
March  2,  2000  baseline  and  budget 
emissions  and  we  do  not  anticipate  a 
significant  change  with  the  forthcoming 
Phase  n  emission  budgets  for  these  three 
states.  However,  the  baseline  and  budget 
NOx  emissions  submitted  by 
Cormecticut.  Massachusetts  and  Rhode 
Island  were  based  on  the  May  14,  1999 
emission  baseline  and  budget  which 
was  the  most  up-to-date  budget  at  the 
time  of  the  State's  submittals.  Therefore, 
the  SIP  baseline  and  budget  emissions 
are  not  consistent  with  the  revised 
March  2,  2000  NOx  budgets  allocated 
for  these  three  states.  However,  the  total 
emission  reductions  (i.e.,  the  difference 
between  the  emission  baseline  and 
budget)  from  implementing  the  CT,  MA 
and  RI  SIPs  are  greater  than  the 
emission  reduction  required  in  Phase  I. 
Nevertheless,  because  of  the 
inconsistency  in  the  NOx  budgets  for 
these  three  states,  we  could  not  fully 
approve  the  SIP  revisions  as  meeting  the 
NOx  SIP  call,  rather,  we  are  fully 
approving  the  SIP  revisions  as  SIP 
strengthening  measures  which  meet  the 
air  quality  objectives  of  the  NOx  SIP 
call.  Connecticut,  Massachusetts  and 
Rhode  Island  will  need  to  submit  a 
revision  to  their  emission  baseline  and 
budgets  making  them  consistent  with 
the  Phase  I  emission  baseline  and 
budget  numbers  for  the  submittals  to  be 
fully  approvable  as  meeting  Phase  I  of 
the  NOx  SIP  call,  hi  addition,  CT,  MA 
and  RI  may  be  further  required  to  revise 
its  NOx  SIP  Call  program  due  to 
potential  forthcoming  changes  to  the 
Phase  n  NOx  SIP  Call  budget 
requirements.  At  such  time  as  EPA 
publishes  new  Phase  II  emission  budget 


requirements,  CT,  MA  and  RI  will  be 
informed  as  to  what,  if  any,  changes  are 
needed  to  assure  their  respective  NOx 
budgets  are  consistent  with  the  final 
NOx  SIP  call  budgets. 

Final  Action 

We  are  fully  approving  the  revisions 
to  the  Connecticut,  Massachusetts  and 
Rhode  Island  SIP's  as  strengthening 
measures  for  the  three  states  one-hour 
ground  level  ozone  SIP's,  Specifically 
we  are  approving  Coimecticut's 
regulation  22a-174-22b  and  supporting 
material;  Massachusetts'  regulation  310 
CMR  7.28,  amendments  to  310  CMR 
7.19  and  7.27,  and  supporting  material; 
and  Rhode  Islands  regulation  41  and 
supporting  material.  We  have 
determined  the  SIP  revisions  for  these 
three  states  meet  the  air  quality 
objectives  of  the  NOx  SIP  call 
requirements  EPA  has  published  to 
date.  This  rulemaking  is  effective  on 
January  26,  2001.  After  EPA  recalculates 
the  final  2007  emission  budget  and  CT. 
MA  and  RI  make  any  necessary 
revisions  to  assure  their  respective  2007 
emission  budgets  are  consistent  with  the 
EPA's  final  budget,  we  will  take  action 
in  a  separate  notice  on  whether  the  SIP 
submittals  meet  the  applicable  NOx  SIP 
call  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  luider  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
imfunded  mandate  or  significantly  or 
imiquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
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communities  of  tribal  governmHnts.  as 
specified  bv  Executive  Order  130H4  (t>.i 
FR  27655.  Mav  10.  1998)   This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Statf>s.  nr 
on  the  distribution  of  power  and 
responsibilities  among  the  \arinus 
levels  of  government,  as  specified  iii 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  because  it  merelv 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  |62  FR 
19885.  April  23.  1997).  because  it  is  not 
economicallv  significant. 

In  reviewing  SIP  submissions,  EP,-\  s 
role  is  to  approve  state  choices, 
provided  that  thev  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntarv  consensus 
standards  (V'CS).  EPA  has  no  authorit\ 
to  disapprove  a  SIP  submission  for 
failure  to  use  V'CS.  It  would  thus  be 
inconsistent  with  applicable  law  fur 
EPA.  when  it  reviews  a  SIP  submissKui, 
to  use  \'CS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act  Thus,  the 
requirements  of  section  12(d)  nf  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  L'.S C 
272  note)  do  not  apply.  As  required  bv 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7.  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguitv,  minimize  potential  litigatuui. 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implicatnns  of  tht-  rule  in 
accordance  with  the    Attornev 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  nt 
Unanticipated  Takings"  issued  under 
the  executive  order  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 


Paperwork  Reduction  Act  of  1995  (44 
r  S.C   3501  ft  spq) 

The  Congressional  Review  Act.  5 
r  S  ('..  section  801  ft  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generallv  provides  that  before  a  rule 
mav  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  (Comptroller  General  of  the 
I'nited  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
(.omptroller  General  of  the  United 
Slates  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  acti(jn  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C.  804(2), 

I'nder  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February'  26. 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  mav  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  ai:tion.  This  ac:tion  may  not  be 
t:hallenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hvdroi.drbons.  Incorporation  by 
referente.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

DriIPlI      ()(    IlitltT   20      2L)()I). 

Mindv  S.  I.ubb«r. 

lin^Kinal  .■\ihiiini^triili>r  EPA-\'r\\  England 

Part  52  of  chapter  1,  title  40  of  the 
Cddi;  of  Federal  Regulations  is  amended 

as  follows; 


PART  52— {AMENDED] 

1   The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  C.S.C.  7401  ft  .seq. 

Subpart  H — Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(86)  to  read  as 
follows: 

§  52.370    Identification  of  plan. 


(86)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  September 
30,  1999. 

(i)  Incorporation  by  reference. 

(A)  Regulations  of  Connecticut  State 
Agencies.  Section  22a-174-22b,  State  of 
Connecticut  Regulation  of  Department 
of  Environmental  Protection  Concerning 
The  Post-2002  Nitrogen  Oxides  (NOx) 
Budget  Program,  which  became  effective 
on  September  29,  1999. 

(ii)  Additional  materials. 

(A)  Letter  from  Connecticut 
Department  of  Environmental  Protection 
dated  September  30,  1999  submitting 
Regulations  of  Connecticut  State 
Agencies,  Section  22a-174-22b  and 
associated  administrative  materials  as  a 
revision  to  the  Connecticut  State 
Implementation  Plan. 

(B)  The  SIP  narrative  "Connecticut 
State  Implementation  Plan  Revision  to 
Implement  the  NOx  SIP  Call,"  dated 
September  30,  1999. 

3.  In  §  52.385  the  Table  52.385  is 
amended  by  adding  an  entry  in 
numerical  order  for  "22a-174-22b"  to 
read  as  follows: 

§  52.385    EPA — approved  Connecticut 
regulations. 


Table  52.385 — EPA-Approved  Regulations 


Dates 


Connecticut  State 
citation 


Titlesubiect 


Date  adopted  by 
Stale 


Date  approved 
by  EPA 


Federal  Register 
citation 


52  370 


Comments/ 
descnptlon 


22a-174-22b 


Post-2002  Nitrogen 
Oxides  (NOo 
Budget  Program 


9  29  1999 


12/27/2000 


65  FR  81746 


(C)86 


ni7/in 


K^oric 
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Subpart  W— Massachusetts 

4.  Section  52.1120  is  amended  by 
adding  paragraph  (c){124)  to  read  as 
follows: 

§  52.1 1 20    Identification  of  plan. 


(c)  *  *  * 

(124)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  November 
19,  1999. 

(i)  Incorporation  by  reference. 

(A)  Amendments  revising  regulatory 
language  in  310  CMR  7,19(13)(b), 
Continuous  Emission  Monitoring 
Systems,  which  became  effective  on 
December  10,  1999. 


(B)  Amendments  to  310  CMR  7.27. 
NOx  Allowance  Program,  adding 
paragraphs  7.27(6)(m),  7.27{9)(b), 
7.27(ll)(o),  7.27(ll)(p)  and  7.27(15)(e), 
which  becanie  effective  December  10. 
1999. 

(C)  Regulations  310  CMR  7.28,  NOx 
Allowance  Trading  Program,  which 
became  effective  on  December  10,  1999. 

(ii)  Additional  materials. 

(A)  Letter  from  the  Commonwealth  of 
Massachusetts,  Executive  Office  of 
Environmental  Affairs,  Department  of 
Environmental  Protection  dated 
November  19,  1999,  submitting 
amendment  to  SIP. 

(B)  Backgroxuid  Document  and 
Technical  Support  for  Public  Hearings 
on  the  Proposed  Revisions  to  the  State 
Implementation  Plan  for  Ozone,  July, 
1999. 


(C)  Supplemental  Background 
Document  and  Technical  Support  for 
Public  Hearings  on  Modifications  to  the 
July  1999  Proposal  to  Revise  the  State 
Implementation  Plan  for  Ozone. 
September,  1999. 

(D)  Table  of  Unit  Allocations. 

5.  In  §52.1167  the  Table  52.1167  is 
amended  by: 

a.  Adding  new  entries  in  numerical 
order  for  VSIO  CMR  7.19(1 3)(b)"  and 
"310  CMR  7.28,"  and 

b.  Adding  a  new  entrv  "310  CMR 
7.27"  under  existing  "310  CMR  7.27." 

The  additions  read  as  follows: 

§52.1167    EPA — approved  Massachusetts 
State  regulations 


I 


Table  52.1167— EPA-Approved  Rules  and  Regulations 


t;tatP  ritafinn  Title/<iuhiprt  Date  Submitted  by       Date  approved         Federal  Register  52ii20rcl  Comments/unap- 

btate  citation  i  itie/suD)ect  5,3,^  by  EPA  citation  a<i.n<iU(C)  proved  sections 


I 

* 

310  CMR 
.7.19(13)(b). 


Continuous  Emis-        November  19,  1999     12/27/2000 
slons  Monitoring 
Systems. 


November  19,  1999     12/27/2000 


65  FR  81747 


65  FR  81747 


124  revisions  to  regu- 

latory language 


124  adding  paragraphs 

7.27(6)(m). 
7.27(9)(b). 
7.27(1 1)(o). 
7.27(1 1)(p)  and 
7.27(15)(e) 


310  CMR  7.28 


NOx  Allowance 
Trading  Program. 


January  7,  2000 


12/27/2000 


65  FR  81747 


124 


Subpart  00 — Rhode  Island 

6.  Section  52.2070  is  amended  by: 
a.  Adding  in  numerical  order  a  new 
entry  for  "Air  Pollution  Control 
Regulation  41"  to  the  table  in  paragraph 

(c). 


b.  Adding  in  State  submittal  date 
order  new  entries  for  "October  1,  1999 
letter  from  Rhode  Island  Department  of 
Environmental  Management",  "NOx 
State  Implementation  Plan  (SIP)  Call 
Narrative"  and  "November  19,  1999, 
letter  from  Rhode  Island  Department  of 


Environmental  Management"  to  the 
table  in  paragraph  (e). 

§  52.2070    Identification  of  plan. 


(c)* 
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EPA  Approved  Rhode  Island  Regulations 


State  citation 


Title/sub|ect 


State  effective  date 


EPA  approval  date  Explanations 


Air  Pollution  Control  Regulation  No  41     NO\  Budget  Trading 

Program 


October  1    1 999 


12/27/2000 
65  FR  81748 


(e)  * 


Rhode  Island  Non  Regulatory 


Name  of  Non  Regulatory  SIP 
Provision 


Applicable  Geographic 
or  Nonattainment  area 


State  Submittal  Date/ 
Effective  Date 


EPA  Approved  Date 


Explanations 


October  1    1999  letter  from  Statewide 

Rhode  Island  Department  of 
Environmental  Management 


NOx  State  Implementation  Statewide 

Plan  (SIPi  Call  Narrative 
September  22   1999 
November  9    1 999  letter  from         Statewide 
Rhode  Island  Department  of 
Environmental  Management 


Submitted  October  1 .  12/27/2000 

1999  65  FR  81748 


Submitted  October  1 
1999 


12/27/2000 
65  FR  81748 


SubmiHed  November  9.     12/27/2000   .. 
1999  65  FR  81748 


Submitting  Air  Pollution  Control 
Regulation  No.  14,  'NOx 
Budget  Trading  Program," 
and  the  "NOx  State  Imple- 
mentation Plan  (SIP)  Call 
Nan-ative," 


Stating  Rl's  intent  to  comply 
with  applicable  reporting  re- 
quirements. 


(FR  Doc.  00-  !284S  Filed  12-26-00;  8:45  am] 

BILLING  CODE  6S60-5O-il 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  501,  502 

[Docket  No.  00-13] 

Agency  Reorganization  and 
Delegations  of  Authority 

AGENCY:  Federal  Maritime  Commission. 
action:  Final  rule. 


SUMMARY:  The  Federal  Maritime 
Commission  ("FMC")  is  revising  its 
rules  to  reflect  the  reurgdnization  of  the 
agency  which  took  effect  February'  27. 
2000.  and  to  delegate  authority  to 
certam  FMC  bureaus. 
DATES:  Effective  December  27.  2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Panebianco,  General  ('ounsel. 
Federal  Maritime  Commission,  800 
North  Capitol  St.,  NW  ,  Washington.  DC 
20573-0001, (202)  523-5740. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission  ("FMC") 
is  revising  parts  501  and  502  of  its  rules 
to  reflect  the  reorganization  of  the 
agency  which  took  effect  February  27. 


2000  The  FMC  was  reorganized  in 
order  to  more  efficiently  discharge  its 
duties  in  light  of  passage  of  the  Ocean 
.Shipping  Reform  Act  of  1998  ("OSRA"). 
Pub   L    105-258.  112  Stat.  1902.  which 
amended  the  Shipping  Act  of  1984.  46 
U.S.C.  app.  1701  et  seq. 

Each  applicable  section  in  part  501  is 
revised  to  reflect  the  creation  of  the 
Permanent  Task  Force  on  International 
Affairs;  to  reflect  the  relocation  of  the 
Office  of  Informal  Inquiries.  Complaints, 
and  Dockets  from  the  Office  of  the 
Secretarv  to  the  Office  of  Consumer 
C^impldints  in  the  Bureau  of  Consumer 
Complaints  and  Licensing;  to  reflect  the 
elimination  of  the  Bureau  of  Economics 
and  Agreement  Analysis  and  the  Bureau 
of  Tariffs.  Certifications  and  Licensing: 
and  to  reflect  the  creation  of  the  Bureau 
of  Trade  Analysis  and  the  Bureau  of 
C^insumer  ('omplaints  and  Licensing.  In 
addition,  the  Bureau  of  Administration 
is  eliminated  and  its  functions  are 
subsumed  under  the  Office  of  the 
H.xecutive  Director.  As  applicable,  each 
section  is  also  amended  to  reflect 
cihanges  occasioned  by  passage  of 
OSFIA.  Finally,  references  are 
eliminated  to  the  Shipping  Act.  1916.  a 
statute  over  which  the  FMC  no  longer 
retains  jurisdiction.  The  entire  text  of 


Part  501.  including  both  revised 
sections  and  sections  that  have  been 
retained  but  not  revised  because  no 
changes  were  necessary,  is  set  forth  for 
ease  of  reading  and  comprehension. 

Section  501.5  continues  to  describe 
the  functions  of  the  FMC's 
organizational  components.  In  addition 
to  reflecting  the  changes  described 
above,  the  section  describes  in 
paragraphs  (g)  and  (h)  the  functions  of 
the  newly  created  Bureaus  of  Trade 
Analysis  and  Consumer  Complaints  and 
Licensing.  The  Bureau  of  Trade 
Analysis  consists  of  the  Office  of 
Agreements,  Office  of  Economic  and 
Competition  Analysis,  and  Office  of 
Service  Contracts  and  Tariffs.  The 
Bureau  of  Consumer  Complaints  and 
Licensing  consists  of  the  Office  of 
Consumer  Complaints.  Office  of 
Transportation  Intermediaries,  and 
Office  of  Passenger  Vessels  and 
Information  Processing.  The  Deputy 
Bureau  Director  of  the  Bureau  of 
Consumer  Complaints  and  Licensing  is 
designated  as  the  agency's  Dispute 
Resolution  Specialist,  pursuant  to 
section  3  of  the  Administrative  Dispute 
Resolution  Act  of  1996,  Pub,  L.  104- 
320.  Paragraph  (j)  of  the  section  is 
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revised  by  removing  references  to  the 
Committee  on  Automated  Data 
Processing  and  the  Incentive  Awards 
Committee,  which  no  longer  exist. 

Subpart  C  of  part  501  describes  the 
delegations  of  authority  within  the 
FMC.  Under  Reorganization  Plan  No.  7 
of  1961,  the  Commission  may  delegate 
any  of  its  functions  to  other  agency 
entities  or  employees.  Changes  as  a 
result  of  the  reorganization  are  reflected 
throughout  the  subpart. 

Two  new  delegations  are  also 
incorporated  in  the  revision.  Section 
501.26(1)  of  the  existing  rules  grants  the 
Director,  Bureau  of  Trade  Analysis  the 
authority  to  determine  that  no  action 
should  be  taken  to  prevent  an  agreement 
from  becoming  effective  under  section 
6(c)(1)  of  the  Shipping  Act  of  1984. 
However,  §501.26(i)(4)  establishes  that 
"new  sailing  agreements"  are  deemed  to 
have  the  potential  to  result  in  a 
significant  reduction  in  competition, 
and  are  therefore  among  the  types  of 
agreements  (enumerated  at  §  501.26(i)) 
not  within  the  above-described 
authority  del^ated  to  the  Director, 
Bureau  of  Trade  Analysis.  In  this 
rulemaking,  the  phrase  "new  sailing 
agreements"  is  removed  from  the  list  of 
agreements  (renumbered  as  §  501.26(e)) 
deemed  to  have  the  potential  to  result 
in  a  significant  reduction  in 
competition.  By  removing  "new  sailing 
agreements"  from  this  list,  the  Director, 
Bureau  of  Trade  Analysis  is  thus 
delegated  the  authority  to  determine 
that  no  action  should  be  taken  to 
prevent  a  new  sailing  agreement  from 
becoming  effective. 

In  new  §  501.27(c),  the  Director, 
Bureau  of  Consumer  Complaints  and 
Licensing  is  delegated  the  authority  to 
approve  amendments  to  escrow 
agreements  for  the  purpose  of  changing 
names  of  principals,  the  vessels 
covered,  the  escrow  agent  or  the  amount 
of  funds  held  in  escrow. 

Pursuant  to  OSRA,  reference  formerly 
found  at  §  501.27(i)  to  the  authority  to 
reject  and  return  service  contracts  and 
essential  terms  publications  is  removed 
as  it  is  no  longer  provided  for  by 
regulation. 

A  revised  organization  chart  is 
included  in  appendix  A  to  part  501. 

Five  sections  of  part  502  are  amended. 
Sections  502.44  and  502.68,  and 
Appendix  A,  are  revised  to  delete 
references  to  the  Shipping  Act,  1916, 
over  which  the  FMC  no  longer  has 
jurisdiction.  Revision  of  §  502.271 
reflects  the  reorganization  of  the  FMC 
by  clarifying  that  Special  Dockets 
Officers  are  now  a  part  of  the  Office  of 
Consumer  Complaints,  in  the  Bureau  of 
Consumer  Complaints  and  Licensing. 
Section  502.301  is  revised  to  reflect  the 


transfer  of  the  informal  procediue  for 
adjudication  of  small  claims  to  the 
Office  of  Consumer  Complaints. 

No  period  of  notice  and  comment  is 
required  for  this  rulemaking  as  it 
concerns  agency  procedure  and 
organization.  As  a  result,  no  analysis 
need  be  completed  under  the  Small 
Business  Regulatory  Enforcement 
Flexibility  Act,  15  U.S.C,  601.  This  rule 
does  not  incorporate  any  new 
information  collection  requirements, 
and  therefore  does  not  require  clearance 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501,  etseq. 

List  of  Subjects 

46  CFR  Part  501 

Authority  delegations,  Organization 
and  functions.  Seals  and  insignia. 

46  CFR  Part  502 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to 
justice.  Investigations.  Law^'ers. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Maritime 
Commission  amends  46  CFR  parts  501 
and  502  as  set  forth  below: 

Revise  part  501  to  read  as  follows: 

PART  501— THE  FEDERAL  MARITIME 
COMMISSION— GENERAL 

Subpart  A — Organization  and 
Functions 

Sec, 

501.1  Purpose. 

501.2  General. 

501.3  Organizational  romponsnts  of  the 
Federal  Maritime  Commission. 

501.4  Lines  of  responsibility. 

501.5  Functions  of  the  organizational 
components  of  the  Federal  Maritime 
Commission. 

Subpart  B— Official  Seal 

501,11     Official  seal. 

Subpart  C — Delegation  and  Redelegatlon  of 
Authorities 

501.21  Delegation  of  authorities. 

501.22  (Reserved) 

501.23  Delegation  to  the  General  Counsel. 

501.24  Delegation  to  the  Secretary. 

501.25  Delegation  to  and  redelegatlon  by 
the  Executive  Director. 

501.26  Delegation  to  the  Director.  Bureau  of 
Trade  Analysis. 

501.27  Delegation  to  the  Director.  Bureau  of 
Consumer  Complaints  and  Licensing, 

501.28  Delegation  to  the  Director,  Bureau  of 
Enforcement, 

Subpart  D — Public  Requests  for  Information 

501,41     Public  requests  for  information  and 
decisions. 


Appendix  A  to  Part  501 — Federal  Maritime 
Commission  Organization  Chart 

Authority:  5  I  .S.C  551-557.  701-706. 
2903  and  6304;  31  U.S.C.  3721;  41  U.S.C.  414 
and  418;  44  U.S.C.  501-520  and  3501-3520 
46  U.S.C.  app.  876.  1111.  and  1701-1720; 
Reorganization  Plan  No   7  of  1!}61,  26  FR 
7315,  August  12,  1961;  Pub.  L.  89-56.  79 
Stat.  195;  5  CFR  part  2638;  Pub.  L   89-777, 
80  Stat.  1356;  Pub.  L.  104—320.  110  Stat. 
3870. 

Subpart  A — Organization  and 
Functions 

§501.1     Purpose. 

This  part  describes  the  organization, 
functions  and  Official  Seal  of.  and  the 
delegation  of  authority  within,  the 
Federal  Maritime  Commission 
("Commission"). 

§501.2    General. 

(a)  Statutory'  functions.  The 
Commission  regulates  common  carriers 
by  water  and  other  persons  involved  in 
the  foreign  commerce  of  the  United 
States  under  provisions  of  the  Shipping 
Act  of  1984.  as  amended  bv  the  Ocean 
Shipping  Reform  Act  of  1998  (46  U.S.C, 
app.  1701-1720);  section  19  of  the 
Merchant  Marine  Act.  1920  (46  U.S.C. 
app.  876);  the  Foreign  Shipping 
Practices  Act  of  1988  (46  U.S.C.  app. 
1710a);  sections  2  and  3,  Pub.  L.  89-777. 
Financial  Responsibility  for  Death  or 
Injun*'  to  Passengers  and  for  Non- 
Performance  of  Voyages  (46  U.S.C,  app. 
81 7d  and  81 7e);  and  other  applicable 
statutes, 

(b)  Establishment  and  composition  of 
the  Commission.  The  Commission  was 
established  as  an  independent  agency 
by  Reorganization  Plan  No,  7  of  1961, 
effective  August  12,  1961.  and  is 
composed  of  five  Commissioners 
("Commissioners"  or  "members"), 
appointed  by  die  President,  by  and  with 
the  advice  and  consent  of  the  Senate. 
Not  more  than  three  Commissioners 
may  be  appointed  from  the  same 
political  party.  The  President  designates 
one  of  the  Commissioners  to  be  the 
Chairman  of  the  Commission 
("Chairman"). 

(c)  Terms  and  vacancies.  The  term  of 
each  member  of  the  Commission  is  5 
years  and  begins  when  the  term  of  the 
predecessor  of  that  member  ends  {i.e.. 
on  June  30  of  each  successive  year), 
except  that,  when  the  term  of  office  of 

a  member  ends,  the  member  may 
continue  to  ser\'e  until  a  successor  is 
appointed  and  qualified.  A  vacancy  in 
the  office  of  any  Commissioner  shall  be 
filled  in  the  same  manner  as  the  original 
appointment,  except  that  any  person 
chosen  to  fill  a  vacancy  shall  be 
appointed  only  for  the  unexpired  term 
of  the  Commissioner  whom  he  or  she 
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succeeds.  Each  Commissioner  shall  be 
removable  by  the  President  for 
inefficiency,  neglect  of  duty,  or 
malfeasance  in  office. 

(d)  Quorum  A  vacancy  or  vacancies 
in  the  Commission  shall  not  impair  the 
power  of  the  Commission  to  execute  its 
functions.  The  affirmative  vote  of  a 
majority  of  the  members  of  the 
Commission  is  required  to  dispose  of 
anv  matter  before  the  Commission.  For 
purposes  of  holding  a  formal  meeting 
for  the  transaction  of  the  business  of  the 
Commission,  the  actual  presence  of  two 
Commissioners  shall  be  sufficient. 
Proxy  votes  of  absent  members  shall  be 
permitted. 

(e)  Meetings;  records:  rules  and 
regulations  The  Commission  shall, 
through  its  Secretary,  keep  a  true  record 
of  all  its  meetings  and  the  yea-and-nay 
votes  taken  therein  on  every  action  and 
order  approved  or  disapproved  by  the 
Commission.  In  addition  to  or  in  aid  of 
its  functions,  the  Commission  adopts 
rules  and  regulations  in  regard  to  its 
powers,  duties  and  functions  under  the 
shipping  statutes  it  administers. 

§  501 .3    Organizational  components  of  ttw 
Federal  Maritime  Commission. 

The  major  organizational  components 
of  the  Commission  are  set  forth  in  the 
Organization  Chart  attached  as 
Appendix  A  to  this  part  An  outline 
table  of  the  components/functions 
follows: 

(a)  Office  of  the  Chairman  of  the 
Federal  Maritime  Commission.  (Chief 
Executive  and  Administrative  Officer. 
FOLA  and  Privacy  Act  Appeals  Officer  ) 

(1)  Information  Security  Officer. 

(2)  [designated  Agency  Ethics  Official. 

(b)  Offices  of  the  Members  of  the 
Federal  Maritime  Commission. 

(c)  Office  of  the  Secretary  (FOIA  and 
Privacy  Act  Officer;  Federal  Register 
Liaison.) 

(d)  Office  of  the  General  Counsel 
(Ethics  Official;  Chair,  Permanent  Task 
Force  on  International  Affairs.) 

(e)  Office  of  Administrative  Law 
Judges. 

(fl  Office  of  Equal  Employment 
Opportunity, 
(g)  Office  of  the  Inspector  General 
(h)  Office  of  the  Executive  Director 
(Chief  Operating  Officer:  Designated 
Senior  IRM  Official;  Senior  Procurement 
Executive;  Audit  Followup  and 
Management  Controls;  Chief 
Information  Officer;  Chief  Financial 
Officer.) 

(1)  Office  of  Information  Resources 
Management.  (Senior  IRM  Manager: 
Computer  Security;  Forms  Control; 
Records  Meinagement.) 

(2)  Office  of  Budget  and  Financial 
Management. 


(3)  Office  of  Human  Resources. 

(4)  Office  of  Management  Services 
(Physical  Security;  FMC  Contracting 
Officer). 

(i)  Bureau  of  Ccmsumer  Complaints 
and  Licensing  (Dispute  Resolution 
Specialist). 

(1)  Office  of  Consumer  Complaints. 

(2)  Office  of  Passenger  Vessels  & 
Informaticm  Processing. 

(3)  Office  of  Transportation 
Intermediaries. 

(j)  Bureau  of  Enforcement.  (Area 
Representatives.) 
(k)  Bureau  of  Trade  Analysis. 

(1)  Office  of  Agreements. 

(2)  Office  of  Economics  &  Competition 
Analysis. 

(3)  Office  of  Service  Contracts  & 
Tariffs. 

(1)  Boards  and  Committees. 

(1)  Executive  Resources  Board. 

(2)  Performance  Review  Board. 

§  501 .4    Lines  of  responsibility. 

(a)  Chairman.  The  Office  of  the 
Secretary,  the  Office  of  the  General 
Counsel,  the  Office  of  Administrative 
Law  Judges,  the  Office  of  Equal 
Employment  Opportunity,  the  Office  of 
the  Inspector  General,  the  Office  of  the 
Executive  Director,  and  officials 
performing  the  functions  of  Information 
Security  Officer  and  Designated  Agency 
Ethics  Official,  report  to  Che  Chairman 
of  the  Commission. 

fb)  Office  of  the  Executive  Director. 
The  Bureau  of  Consumer  Complaints 
and  Licensing,  Bureau  of  Enforcement, 
Bureau  of  Trade  Analysis,  and  the 
Office  of  Budget  and  Financial 
Management,  Office  of  Human 
Resources,  Office  of  Information 
Resources  Management,  and  Office  of 
Management  Services  report  to  the 
Office  of  the  Executive  Director.  The 
Office  of  Equal  Employment 
Opportunity  and  the  Office  of  the 
Inspector  General  receive  administrative 
assistance  from  the  Executive  Director. 
All  other  units  of  the  Commission 
receive  administrative  guidance  from 
the  Executive  Director. 

(c)  Bureau  of  Enforcement  and  Area 
Representatives.  The  Area 
Representatives  report  to  the  Director, 
Bureau  of  Enforcement. 

§  501 .5    Functions  of  the  organizational 
components  of  the  Federal  Maritime 
Commission. 

As  further  provided  in  subpart  C  of 
this  part,  the  functions,  including  the 
delegated  authority  of  the  Commission's 
organizational  components  and/or 
officials  to  exercise  their  functions  and 
to  take  all  actions  necessary  to  direct 
and  carry  out  their  assigned  duties  and 
responsibilities  under  the  lines  of 


responsibility  set  forth  in  §  501.4,  are 
briefly  set  forth  as  follows: 

(a)  Chairman.  As  the  chief  executive 
and  administrative  officer  of  the 
Commission,  the  Chairman  presides  at 
meetings  of  the  Commission, 
administers  the  policies  of  the 
Commission  to  its  responsible  officials, 
and  ensures  the  efficient  discharge  of 
their  responsibilities.  The  Chairman 
provides  management  direction  to  the 
Offices  of  Equal  Employment 
Opportunity,  Inspector  General, 
Secretary,  General  Counsel, 
Administrative  Law  Judges,  and 
Executive  Director  with  respect  to  all 
matters  concerning  overall  Commission 
workflow,  resource  ^location  (both  staff 
and  budgetary),  work  priorities  and 
similar  managerial  matters;  and 
establishes,  as  necessary,  various 
committees  and  boards  to  address 
overall  operations  of  the  agency.  The 
Chairman  serves  as  appeals  officer 
under  the  Freedom  of  Information  Act, 
the  Privacy  Act,  and  the  Federal 
Activities  Inventory  Reform  Act  of  1998. 
The  Chairman  appoints  the  heads  of 
major  administrative  units  after 
consultation  with  the  other 
Commissioners.  In  addition,  the 
Chairman,  as  "head  of  the  agency,"  has 
certain  responsibilities  under  Federal 
laws  and  directives  not  specifically 
related  to  shipping.  For  example,  die 
special  offices  or  officers  within  the 
Commission,  listed  under  paragraphs 
(a)(1)  through  (a)(4)  of  this  section,  are 
appointed  or  designated  by  the 
Chairman,  are  under  his  or  her  direct 
supervision  and  report  directly  to  the 
Chairman: 

(1)  Under  the  direction  and 
management  of  the  Office  Director,  the 
Office  of  Equal  Employment 
Opportunity  ("EEO")  ensures  that 
statutory  and  regulatory  prohibitions 
against  discrimination  in  employment 
and  the  requirements  for  related 
programs  are  fully  implemented.  As 
such,  the  Office  administers  and 
implements  comprehensive  programs 
on  discrimination  complaints 
processing,  affirmative  action  and 
special  emphasis.  The  Director,  EEO, 
advises  the  Chairman  regarding  EEO's 
plans,  procedures,  regulations,  reports 
and  other  matters  pertaining  to  policy 
and  the  agency's  programs. 
Additionally,  the  Director  provides 
leadership  and  advice  to  managers  and 
supervisors  in  carrying  out  their 
respective  responsibilities  in  equal 
employment  opportunity.  The  Office 
administers  and  implements  these 
program  responsibilities  in  accordance 
with  Equal  Employment  Opportunity 
Commission  ("EEOC")  Regulations  at  29 
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CFR  Part  1614  and  other  relevant  EEOC 
Directives  and  Bulletins. 

(2)  Under  the  direction  and 
management  of  the  Inspector  General, 
the  Office  of  Inspector  General 
conducts,  supervises  and  coordinates 
audits  and  investigations  relating  to  the 
programs  and  operations  of  the 
Commission;  reviews  existing  and 
proposed  legislation  and  regulations 
pertaining  to  such  programs  and 
operations;  provides  leadership  and 
coordination  and  recommends  policies 
for  activities  designed  to  promote 
economy,  efficiency,  and  effectiveness 
in  the  administration  of  and  to  prevent 
and  detect  waste,  fraud  and  abuse  in, 
such  programs  and  operations;  and 
advises  the  Chairman  and  the  Congress 
fully  and  currentiy  about  problems  and 
deficiencies  relating  to  the 
administration  of  such  programs  and 
operations  and  the  necessity  for  and 
progress  of  corrective  action. 

(3)  The  Information  Security  Officer  is 
a  senior  agency  official  designated 
under  §  503.52  of  this  chapter  to  direct 
and  administer  the  Commission's 
information  security  program,  which 
includes  an  active  oversight  and 
security  education  program  to  ensure 
effective  implementation  of  Executive 
Orders  12958  and  12968. 

(4)  The  Designated  Agency  Ethics 
Official  and  Alternate  are  appropriate 
agency  employees  formally  designated 
under  5  CFR  2638.202  and  §  508.101  of 
this  chapter  to  coordinate  and  manage 
the  ethics  program  as  set  forth  in  5  CFR 
2638.203,  which  includes  the  functions 
of  advising  on  matters  of  employee 
responsibilities  and  conduct,  and 
serving  as  the  Commission's  designee(s) 
to  the  Office  of  Government  Ethics  on 
such  matters.  They  provide  counseling 
and  guidance  to  employees  on  conflicts 
of  interest  and  other  ethical  matters. 

(b)  Commissioners.  The  members  of 
the  Commission,  including  the 
Chairman,  implement  various  shipping 
statutes  and  related  directives  by 
rendering  decisions,  issuing  orders,  and 
adopting  and  enforcing  rules  and 
regulations  governing  persons  subject  to 
the  shipping  statutes;  and  perform  other 
duties  and  functions  as  may  be 
appropriate  under  reorganization  plans, 
statutes,  executive  orders,  and 
regulations. 

(c)  Secretary.  Under  the  direction  and 
management  of  the  Secretary,  the  Office 
of  the  Secretary: 

(1)  Is  responsible  for  the  preparation, 
maintenance  and  disposition  of  the 
official  files  and  records  documenting 
the  business  of  the  Commission.  In  this 
regard,  the  Office: 

(i)  Prepares  and,  as  appropriate, 
publishes  agenda  of  matters  for  action 


by  the  Commission,  prepares  and 
maintains  the  minutes  with  respect  to 
such  actions;  signs,  serves  and  issues, 
on  behalf  of  the  Commission, 
documents  implementing  such  actions, 
and  coordinates  follow-up  thereon. 

(ii)  Receives  and  processes  formal  and 
informal  complaints  involving  alleged 
statutory  violations,  petitions  for  relief, 
special  dockets  applications, 
applications  to  correct  clerical  or 
adiriinistrative  errors  in  service 
contracts,  requests  for  conciliation 
service,  staff  recommendations  for 
investigation  and  rulemaking 
proceedings,  and  motions  and  filings 
relating  thereto. 

(iii)  Disseminates  information 
regarding  the  proceedings,  activities, 
functions,  and  responsibilities  of  the 
Commission  to  the  maritime  industry, 
news  media,  general  public,  and  other 
government  agencies.  In  this  capacity 
the  Office  also: 

(A)  Administers  the  Commission's 
Freedom  of  Information  Act,  Privacy 
Act  and  Government  in  the  Sunshine 
Act  responsibilities;  the  Secretary  ser\'es 
as  the  Freedom  of  Information  Act  and 
Privacy  Act  Officer. 

(B)  Authenticates  records  of  the 
Commission. 

(C)  Receives  and  responds  to 
subpoenas  directed  to  Commission 
personnel  and/or  records. 

(D)  Compiles  and  publishes  the  bound 
volumes  of  Commission  decisions. 

(E)  Coordinates  publication  of 
documents,  including  rules  and 
modifications  thereto  with  the  Office  of 
the  Federal  Register;  the  Secretary' 
serves  as  the  Federal  Register  Liaison 
Officer  and  Certifying  Officer. 

(F)  Oversees  the  content  and 
organization  of  the  Commission's  web 
site  and  authorizes  the  publication  of 
documents  thereon. 

(2)  Through  the  Secretary  and.  in  the 
absence  or  preoccupation  of  the 
Secretary,  through  the  Assistant 
Secretary,  administers  oaths  pursuant  to 
5  U.S.C."2903(b). 

(3)  Manages  the  Commission's  library 
and  related  services. 

(d)  General  Counsel.  Under  the 
direction  and  management  of  the 
General  Counsel,  the  Office  of  the 
General  Counsel: 

(1)  Reviews  for  legal  sufficiency  all 
staff  memoranda  and  recommendations 
that  are  presented  for  Commission 
action  and  staff  actions  acted  upon 
pursuant  to  delegated  authority  under 
§§501.26(e)  and  501.26(g). 

(2)  Provides  written  or  oral  legal 
opinions  to  the  Commission,  to  the  staff, 
and  to  the  general  public  in  appropriate 
cases. 


(3)  Prepares  and/or  reviews  for  legal 
sufficiency,  before  ser\'ice,  all  final 
Commission  decisions,  orders,  and 
regulations. 

(4)  Monitors,  reviews  and.  as 
requested  by  the  Committees  of  the 
Congress,  the  Office  of  Management  and 
Budget,  or  the  Chairman,  prepares 
comments  on  all  legislation  introduced 
in  the  Congress  affecting  the 
Commission's  programs  or  activities, 
and  prepares  draft  legislation  or 
amendments  to  legislation;  coordinates 
such  matters  with  the  appropriate 
Bureau,  Office  or  official  and  advises 
appropriate  Commission  officials  of 
legislation  which  may  impact  the 
programs  and  activities  of  the 
Commission.  Also  prepares  testimony 
for  Congressional  hearings  and 
responses  to  requests  from 
Congressional  offices. 

(5)  Serves  as  the  legal  representative 
of  the  Commission  in  courts  and  in 
administrative  proceedings  before  other 
Government  agencies. 

(6)  Monitors  and  reports  on 
international  maritime  developments, 
including  laws  and  practices  of  foreign 
governments  which  affect  ocean 
shipping;  and  identifies  potential  state- 
controlled  carriers  within  the  meaning 
of  section  3(8)  of  the  Shipping  Act  of 
1984,  researches  their  status,  and  makes 
recommendations  to  the  Commission 
concerning  their  classification. 

(7)  Represents  the  Commission  in  U.S. 
Government  interagency  groups  dealing 
with  international  maritime  issues: 
serves  as  a  technical  advisor  on 
regulatory  matters  in  bilateral  and 
multilateral  maritime  discussions:  and 
coordinates  Commission  activities 
through  liaison  with  other  Government 
agencies  and  programs  and  international 
organizations. 

(8)  Screens,  routes,  and  maintains 
custody  of  U.S.  Government  and 
international  organization  documents, 
subject  to  the  classification  and 
safekeeping  controls  administered  by 
the  Commission's  Information  Security 
Officer. 

(9)  Reviews  for  legal  sufficiency  all 
adverse  personnel  actions,  procurement 
activities.  Freedom  of  Information  Act 
and  Privacy  Act  matters  and  other 
administrative  actions. 

(10)  The  General  Counsel,  or  a  person 
designated  by  the  General  Counsel, 
serves  as  the  Chair  of  the  Permanent 
Task  Force  on  International  Affairs. 

(e)  Administrative  Law  fudges.  Under 
the  direction  and  management  of  the 
Chief  Administrative  Law  Judge,  the 
Office  of  Administrative  Law  Judges 
holds  hearings  and  renders  initial  or 
recommended  decisions  in  formal 
rulemaking  and  adjudicatory 
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proceedings  as  provided  in  the  Shipping 
Act  of  1984.  and  other  applicable  laws 
and  other  matters  assigned  by  the 
Commission,  in  accordance  with  the 
Adrninistrative  Procedure  Act  and  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(f)  The  Office  of  the  Executive 
Director. 

(1)  The  Executive  Director: 
(i)  As  senior  staff  official,  is 

responsible  to  the  Chairman  for  the 
management  and  coordination  of 
Commission  programs  managed  by  the 
operating  Bureaus  of  Enforcement: 
Consumer  Complaints  and  Licensing; 
and  Trade  Analysis,  as  more  fully 
described  in  paragraphs  (g)  through  (!) 
of  this  section,  and  thereby  implements 
the  regulatory  policies  of  the 
Commission  and  the  administrative 
policies  and  directives  of  the  Chairman: 

(ii)  Provides  administrative  guidance 
to  all  units  of  the  Commission  other 
than  the  operating  bureaus  listed  in 
paragraph  (fill)  of  this  section,  except 
the  Offices  of  Equal  Employment 
Opportunity  and  the  Inspector  General, 
which  are  provided  administrative 
assistance: 

(iii)  Is  the  agency's  Senior 
Procurement  Executive  under  41  U.S.C. 
414(3)  and  Commission  Order  No.  112; 

(iv)  Is  the  Designated  Senior 
Information  Resources  Management 
Official  under  44  U.S.C.  501-520  and 
3501-3520  and  (Commission  Order  No. 
117; 

(v)  Is  the  Audit  Follow-up  and 
Management  (Internal)  Controls  Official 
for  the  (commission  under  Commission 
Orders  103  and  \0b:  and 

(vi)  Is  the  agency's  Chief  Operating 
Officer,  as  appointed  by  the  Chairman 
in  response  to  the  President's  October  1. 
1993,  memorandum  on  management 
reform. 

(vii)  The  Deputy  Executive  Director  is 
the  Commission's  Chief  Financial 
Officer. 

(2)  The  Office  of  the  Executive 
Director  ensures  the  periodic  review 
and  updating  of  Commission  orders. 
Under  the  direction  and  management  of 
the  Executive  Director,  the  (Office  of  the 
Executive  Director  is  resptmsible  for  the 
management  and  cocjrdination  of  the 
Offices  of  Information  Resources 
Management;  Management  Ser%'ices; 
Budget  and  Financial  Management;  and 
Human  Resources.  The  Office  of  the 
Executive  Director  provides 
administrative  support  to  the  program 
operations  of  the  Commission.  The 
Executive  Director  interprets 
governmental  policies  and  programs 
and  administers  these  in  a  manner 
consistent  with  Federal  guidelines, 
including  those  involving  information 


resources,  procurement,  financial 
management  and  personnel.  The  Office 
initiates  recommendations, 
collaborating  with  other  elements  of  the 
Commission  as  warranted,  for  long- 
range  plans,  new  or  revised  policies  and 
standards,  and  rules  and  regulations, 
with  respect  to  its  program  activities. 
The  Executive  Director  is  responsible 
for  directing  and  administering  the 
Commission's  training  and  development 
function.  The  Deputy  Executive  Director 
is  the  Commissions  Competition 
Advocate  under  41  U.S.C.  418(a)  and 
Commission  Order  No.  112.  as  well  as 
the  Commission's  representative  to  the 
Small  Agency  Council.  Other  programs 
are  carried  out  by  its  Offices,  as  follows; 

(!)  The  Office  of  Information 
Resources  Management,  under  the 
direction  and  management  of  the  (Office 
Director,  administers  the  Commission's 
information  resources  management 
("IRM")  program  under  the  Paperwork. 
Reduction  Act  of  1995.  as  amended,  as 
well  as  other  applicable  laws  which 
prescribe  responsibility  for  operating 
the  IRM  program.  The  Office  provides 
administrative  support  with  respect  to 
information  resources  management  to 
the  program  operations  of  the 
Commission.  The  Office  interprets 
governmental  policies  and  programs  for 
information  management  and 
administers  thtfse  in  a  manner 
consistent  with  federal  guidelines.  The 
Office  initiates  recommendations, 
collaborating  with  other  elements  of  the 
Commission  as  warranted,  for  long 
range  plans,  new  or  revised  policies  and 
standards,  and  rules  and  regulations 
with  respect  to  its  program  activities. 
The  Office's  functions  include: 
conducting  IRM  management  studies 
and  surveys;  managing  data 
tele( ominunications;  developing  and 
managing  databases  and  applications; 
coordinating  records  management 
activities;  administering  IRM  contracts: 
and  developing  Paperwork  Reduction 
Act  clearances  for  submission  to  the 
Office  of  Management  and  Budget.  The 
Office  is  also  responsible  for  managing 
the  computer  security  and  the  records 
and  forms  programs.  The  Director  of  the 
Office  serves  as  Senior  IRM  Manager, 
Forms  Control  Officer.  Computer 
Security  (Officer,  and  Records 
Management  Officer. 

(ii)  The  Office  of  Management 
Services,  under  the  direction  and 
management  of  the  (Office  Director, 
directs  and  administers  a  variety  of 
management  support  service  functions 
of  the  Commission.  The  Director  of  the 
Office  is  the  Commission's  principal 
Contracting  Officer  under  Commission 
Order  No.  112.  Programs  include 
communications;  audio  and  voice 


telecommunications;  procurement  of 
and  contracting  for  administrative  goods 
and  services,  including  the  utilization  of 
small  and  disadvantaged  businesses; 
management  of  property,  space,  printing 
and  copying;  mail  and  records  services: 
forms  and  graphic  designs:  facilities  and 
equipment  maintenance:  and 
transportation. 

(iii)  The  Office  of  Budget  and 
Financial  Management,  under  the 
direction  and  management  of  the  Office 
Director,  administers  the  Commission's 
financial  management  program, 
including  fiscal  accounting  activities, 
fee  and  forfeiture  collections,  and 
payments,  and  ensures  that  Commission 
obligations  and  expenditures  of 
appropriated  funds  are  proper;  develops 
annual  budget  justificaticms  for 
submission  to  the  Congress  and  the 
Office  of  Management  and  Budget; 
develops  and  administers  internal 
controls  systems  that  prov-ide 
accountability  for  agency  funds; 
administers  the  Commission's  travel 
and  cash  management  programs,  as  well 
as  the  Commission's  Imprest  Funds; 
ensures  accountability  for  official 
passports;  and  assists  in  the 
development  of  proper  levels  of  user 
fees. 

(iv)  The  Office  of  Human  Resources, 
under  the  direction  and  management  ot 
the  Office  Director,  plans  and 
administers  a  complete  personnel 
management  program  including: 
recruitment  and  placement;  position 
classification  and  pay  administration; 
occupational  safety  and  health: 
employee  counseling  services;  employee 
relations;  workforce  discipline; 
performance  appraisal:  incentive 
awards:  retirement:  and  personnel 
security. 

(g)  The  Bureau  of  Trade  Analysis, 
under  the  direction  and  management  of 
the  Bureau  Director,  through  its  Office 
of  Agreements:  Office  of  Economics  and 
Competition  Analysis:  and  Office  of 
Service  Contracts  and  Tariffs,  reviews 
agreements  and  monitors  the  concerted 
activities  of  common  carriers  by  water, 
reviews  and  analyzes  service  contracts, 
monitors  rates  of  government  controlled 
carriers,  reviews  carrier  published  tariff 
systems  under  the  accessibility  and 
accuracy  standards  of  the  Shipping  Act 
of  1984.  responds  to  inquiries  or  issues 
that  arise  concerning  service  contracts 
or  tariffs,  and  is  responsible  for 
competition  oversight  and  market 
analvsis. 

(h)  The  Bureau  of  (Consumer 
Complaints  and  Licensing,  under  the 
direction  and  management  of  the 
Bureau  Director: 

(1)  Through  the  Office  of  Consumer 
Complaints,  has  responsibility  for 
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developing  and  implementing  the 
Alternative  Disputes  Resolution 
Program,  responds  to  consumer 
inquiries  and  complaints,  and 
coordinates  the  Commission's  efforts  to 
resolve  disputes  within  the  shipping 
industr}'.  The  Deputy  Bureau  Director  is 
designated  as  the  agency  Dispute 
Resolution  Specialist  pursuant  to 
section  3  of  the  Administrative  Dispute 
Resolution  Act  of  1996,  Pub.  L.  104- 
320. 

(2)  Through  the  Office  of 
Transportation  Intermediaries,  has 
responsibility  for  reviewing  applications 
for  Ocean  Transportation  Intermediary 
("OTI")  licenses,  and  maintaining 
records  about  licensees. 

(3)  Through  the  Office  of  Passenger 
Vessels  and  Information  Processing,  has 
responsibility  for  reviewing  applications 
for  certificates  of  financial  responsibility 
with  respect  to  passenger  vessels, 
managing  all  activities  with  respect  to 
evidence  of  financial  responsibility  for 
OTIs  and  passenger  vessel  owner/ 
operators,  and  for  developing  and 
maintaining  all  Bureau  databases  and 
records  of  OTI  applicants  and  licensees. 

(i)  Bureau  of  Enforcement;  Area 
Representatives.  Under  the  direction 
and  management  of  the  Bureau  Director, 
the  Bureau  of  Enforcement: 

(1)  Participates  as  trial  counsel  in 
formal  Commission  proceedings  when 
designated  by  Commission  order,  or 
when  intervention  is  granted; 

(2)  Initiates,  processes  and  negotiates 
the  informal  compromise  of  civil 
penalties  under  §  501.28  of  this  part  and 
§  502.604  of  this  chapter,  and  represents 
the  Commission  in  proceedings  and 
circumstances  as  designated; 

(3)  Acts  as  staff  counsel  to  the 
Executive  Director  and  other  bureaus 
and  offices; 

(4)  Coordinates  with  other  bureaus 
and  offices  to  provide  legal  advice, 
attorney  liaison,  and  prosecution,  as 
warranted,  in  connection  with 
enforcement  matters; 

(5)  Conducts  investigations  leading  to 
enforcement  action,  advises  the  Federal 
Maritime  Commission  of  evolving 
competitive  practices  in  international 
commerce,  assesses  the  practical 
repercussions  of  Commission 
regulations,  educates  the  industry 
regarding  policy  and  statutory 
requirements,  and  provides  liaison, 
cooperation,  and  other  coordination 
between  the  Commission  and  the 
maritime  industry,  shippers,  and  other 
government  agencies;  and 

(6)  Maintains  a  presence  in  locations 
other  than  Washington,  D.C.  through 
Area  Representatives  whose  activities 
include  the  following: 


(i)  Representing  the  Commission 
within  their  respective  geographic  areas: 

(ii)  Providing  liaison  between  the 
Conunission  and  the  shipping  industry 
and  interested  public;  conveying 
pertinent  information  regarding 
regulatory  activities  and  problems;  and 
recommending  courses  of  action  and 
solutions  to  problems  as  they  relate  to 
the  shipping  public,  the  affected 
industry,  and  the  Commission; 

(iii)  Furnishing  to  interested  persons 
information,  advice,  and  access  to 
Commission  public  documents; 

(iv)  Receiving  and  resolving  informal 
complaints,  in  coordination  with  the 
Director,  Office  of  Consumer 
Complaints; 

(v)  Investigating  potential  violations 
of  the  shipping  statutes  and  the 
Commission's  regulations; 

(vi)  Conducting  shipping  industry 
surveillance  programs  to  ensure 
compliance  with  the  shipping  statutes 
and  Commission  regulations.  Such 
programs  include  common  carrier 
audits,  service  contract  audits  and 
compliance  checks  of  ocean 
transportation  intermediaries; 

(vii)  Upon  request  of  the  Bureau  of 
Consumer  Complaints  and  Licensing, 
auditing  passenger  vessel  operators  to 
determine  the  adequacy  of  performance 
bonds  and  the  availability  of  funds  to 
pay  liability  claims  for  death  or  injury, 
and  assisting  in  the  background  surveys 
of  ocean  transportation  intermedieiry 
applicants; . 

(viii)  Conducting  special  surveys  and 
studies,  and  recommending  policies  to 
strengthen  enforcement  of  the  shipping 
laws; 

(ix)  Maintaining  liaison  with  Federal 
and  State  agencies  with  respect  to  areas 
of  mutual  concern;  and 

(x)  Providing  assistance  to  the  various 
bureaus  and  offices  of  the  Commission 
as  appropriate  and  when  requested. 

(j)  Boards  and  Committees.  The 
following  boards  and  committees  are 
established  by  separate  Commission 
orders  to  address  matters  relating  to  the 
overall  operations  of  the  Commission; 

(1)  The  Executive  Resources  Board  is 
comprised  of  three  voting  members, 
chosen  from  the  ranks  of  those  above 
the  grade  15  level,  with  the  majority 
being  career  members  of  the  Senior 
Executive  Service.  The  members  ser\'e 
staggered  terms  of  three  years,  beginning 
October  1  of  each  year;  the  member 
serving  in  the  last  year  of  his/her  term 
serves  as  Chairman.  The  board  meets  on 
an  ad  hoc  basis  to  discuss,  develop  and 
submit  recommendations  to  the 
Chairman  on  matters  related  to  the  merit 
staffing  process  for  career  appointments 
in  the  Senior  Executive  Ser\'ice, 


including  the  executive  qualifications  of 
candidates  for  career  appointment.  The 
board  also  plans  and  manages  the 
Commission's  executive  development 
programs.  Ser\'ing  the  board  in  a  non- 
voting advisory  capacity  are  the 
Director.  Office  of  Equal  Employment 
Opportunity,  the  Training  Officer,  and 
the  Director.  Office  of  Human 
Resources,  who  also  serves  as  the 
board's  secretarv.  Commission  Order 
No.  95. 

(2)  The  Performance  Review  Board  is 
chaired  by  a  Commissioner  designated 
by  the  Chairman,  and  is  composed  of  a 
standing  register  of  members  which  is 
published  in  the  Federal  Register  Once 
a  year,  the  PRB  Chairman  appoints 
performance  review  pamels  from  the 
membership  to  review  individual 
performance  appraisals  and  other 
relevant  information  pertaining  to 
Senior  Executives  at  the  Commission, 
and  to  recommend  final  performance 
ratings  to  the  Chairman.  Commission 
Order  No.  115.  Every  three  years,  the 
PRB  considers  supervisors' 
recommendations  as  to  whether  Senior 
Executives  of  the  Commission  should  be 
recertified  under  the  Ethics  Reform  Act 
of  1989,  and  makes  appropriate 
recommendations  to  the  Commission's 
Chairman.  Commission  Order  No.  118. 

Subpart  B — Official  Seal 
§501.11    Official  seal. 

(a)  Description.  Pursuant  to  section 
201(c)  of  the  Merchant  Marine  Act. 
1936.  as  amended  (46  U.S.C.  app. 
1111(c)).  the  Commission  prescribes  its 
official  seal,  as  adopted  by  the 
Commission  on  August  14.  1961,  which 
shall  be  judicially  noticed.  The  design 
of  the  official  seal  is  described  as 
follows: 

(1)  A  shield  argent  paly  of  six  gules, 
a  chief  azure  charged  with  a  fouled 
anchor  or;  shield  and  anchor  outlined  of 
the  third;  on  a  wreath  argent  and  gules, 
an  eagle  displayed  proper;  all  on  a  gold 
disc  within  a  blue  border,  encircled  by 

a  gold  rope  outlined  in  blue,  and 
bearing  in  white  letters  the  inscription 
"Federal  Maritime  Commission  "  in 
upper  portion  and  ■'1961"  in  lower 
portion. 

(2)  The  shield  and  eagle  above  it  are 
associated  with  the  United  States  of 
America  and  denote  the  national  scope 
of  maritime  affairs.  The  outer  rope  and 
fouled  anchor  are  symbolic  of  seamen 
and  waterborne  transportation.  The  date 

"1961"  has  historical  significance, 
indicating  the  year  in  which  the 
Commission  was  created. 

(b)  Design. 
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Subpart  C — Delegation  and 
Redelegation  of  Authorities 

§  501 .21     Delegation  of  authorities. 

(d)  Authority  cinrl  liclf Ration.  Section 
105  of  Reorganization  Plan  No.  7  of 
1961.  .\ugust  12.  1961.  authorizes  the 
Commission  to  delegate,  bv  published 
order  or  rule,  anv  of  its  functions  to  a 
division  of  the  Commission,  an 
individual  Commissioner,  an 
administrative  law  judge,  or  an 
emplovee  or  employee  board,  including 
functions  with  respect  to  hearing, 
determining,  ordering.  certif\ing. 
reporting  or  otherwise  acting  as  to  any 
work,  business  or  matter  In  subpart  A 
of  this  part,  the  Commission  has 
delegated  general  functions,  and  in  this 
subpart  C.  it  is  delegating 
miscellaneous,  specific  authorities  set 
forth  in  §<^  501  23.  ef  seq  .  to  the 
delegatees  designated  therein,  subject  to 
the  limitations  prescribed  in  subsequent 
subsections  of  this  section. 

(b)  Deputies  Where  bureau  or  office 
deputies  are  officially  appointed,  they 
are  hereby  delegated  all  necessary 
authority  to  act  in  the  absence  or 
incapacity  of  the  director  or  chief. 

(c)  Redelegation  Subject  to  the 
limitations  in  this  section,  the 
delegatees  may  redelegate  their 
authorities  to  subordinate  personnel 
under  their  super\ision  and  direction: 
but  only  if  this  subpart  is  amended  to 
reflect  such  redelegatiim  and  notice 
thereof  is  published  in  the  Federal 
Register,  Under  any  redelegated 
authority,  the  redelegator  assumes  full 
responsibility  for  actions  taken  by 
subordinate  redelegatees. 

(d)  Exercise  of  authority:  policy  and 
procedure  The  delegatees  and 
redelegatees  shall  e.xerc;ise  the 
authorities  delegated  or  redelegated  in  a 
manner  consistent  with  applicable  laws 
and  the  established  policies  of  the 
Commission,  and  shall  consult  with  the 
General  Counsel  where  appropriate. 


(e)  Exercise  of  delegated  authority  by 
delegator.  Under  any  authority 
delegated  or  redelegated.  the  delegator 
(Commission),  or  the  rtjdelegator. 
respectively,  shall  retain  full  rights  to 
exercise  the  authority  in  the  first 
instance. 

(f)  Review  of  delegatees  action.  The 
delegator  (Commission)  or  redelegator  of 
authority  shall  retain  a  discretionan.' 
right  to  review  an  action  taken  under 
delegated  authority  by  a  subordinate 
delegatee.  eitht^r  upon  the  filing  of  a 
written  petition  of  a  party  to,  or  an 
intervenor  in.  such  action;  or  upon  the 
delegator's  or  redelegator's  own 
initiative. 

( 1 )  Petitions  for  review  of  actions 
taken  under  delegated  authority  shall  be 
filed  within  ten  (10)  calendar  days  of 
the  ai;tion  taken: 

(i)  If  the  action  for  which  review  is 
sought  is  taken  by  a  delegatee.  the 
petition  shall  be  addressed  to  the 
Commission  pursuant  to  §502.69  of  this 
chapter. 

(li)  If  the  action  for  which  review  is 
sought  IS  taken  bv  a  redelegatee.  the 
petition  shall  be  addressed  to  the 
redelegator  whose  decision  can  be 
further  reviewed  by  the  Commission 
under  paragraph  (fi(l)(i)  of  this  section, 
unless  the  Ciommission  decides  to 
review  the  matter  directly,  such  as,  for 
example,  in  the  incapacity  of  the 
redelegator. 

(2)  The  vote  of  a  majority  of  the 
Commission  less  (me  member  thereof 
shall  be  sufficient  to  bring  any  delegated 
action  biefore  the  Clommission  for  review 
under  this  paragraph. 

(g)  Action — when  final.  Should  the 
right  to  exercise  discretionary  review  be 
declined  or  should  no  such  review  be 
sought  under  paragraph  (f)  of  this 
section,  then  the  action  taken  under 
delegated  authority  shall,  for  all 
purposes,  including  appeal  or  review 
thereof,  be  deemed  to  be  the  action  of 
the  ("ommission. 


(h)  Conflicts.  Where  the  procedures 
set  forth  in  this  section  conflict  with  law 
or  any  regulation  of  this  chapter,  the 
conflict  shall  be  resolved  in  favor  of  the 
law  or  other  regulation. 

§501.22    [Reserved]. 

§  501 .23    Delegation  to  the  General 
Counsel. 

The  authority  listed  in  this  SQption  is 
delegated  to  the  General  Counsel: 
Authority  to  classify  carriers  as  state- 
controlled  carriers  within  the  meaning 
of  section  3(8)  of  the  Shipping  Act  of 
1984,  except  where  a  carrier  submits  a 
rebuttal  statement  pursuant  to  §  565.3(b) 
of  this  chapter. 

§  501 .24    Delegation  to  the  secretary. 

The  authorities  listed  in  this  section 
are  delegated  to  the  Secretary  (and,  in 
the  absence  or  preoccupation  of  the 
Secretary,  to  the  Assistant  Secretary). 

(a)  Authority  to  approve  applications 
for  permission  to  practice  before  the 
Commission  and  to  issue  admission 
certificates  to  approved  applicants. 

fb)  Authority  to  extend  tne  time  to  file 
exceptions  or  replies  to  exceptions,  and 
the  time  for  Commission  review, 
relative  to  initial  decisions  of 
administrative  law  judges  and  decisions 
of  Special  Dockets  Officers. 

(c)  Authority  to  extend  the  time  to  file 
appeals  or  replies  to  appeals,  and  the 
time  for  Commission  review,  relative  to 
dismissals  of  proceedings,  in  whole  or 
in  part,  issued  by  administrative  law 
judges. 

(d)  Authority  to  establish  and  extend 
or  reduce  the  time: 

(1)  To  file  documents  either  in 
docketed  proceedings  or  relative  to 
petitions  filed  under  part  502  of  this 
chapter,  which  are  pending  before  the 
Commission  itself;  and 

(2)  To  issue  initial  and  final  decisions 
under  §  502.61  of  this  chapter. 

(e)  Authority  to  prescribe  a  time  limit 
for  the  submission  of  written  comments 
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with  reference  to  agreements  filed 
pursuant  to  section  5  of  the  Shipping 
Act  of  1984. 

(f)  Authority,  in  appropriate  cases,  to 
publish  in  the  Federal  Register  notices 
of  intent  to  prepare  an  enviroimiental 
assessment  and  notices  of  finding  of  no 
significant  impact. 

(g)  Authority  to  prescribe  a  time  limit 
less  than  ten  days  from  date  published 
in  the  Federal  Register  for  filing 
comments  on  notices  of  intent  to 
prepare  an  environmental  assessment 
and  notice  of  finding  of  no  significant 
impact  and  authority  to  prepare 
environmental  assessments  of  no 
significant  impact. 

(h)  Authority,  in  the  absence  or 
preoccupation  of  the  Executive  Director 
and  Deputy  Executive  Director,  to  sign 
travel  orders,  nondockeled 
recommendations  to  the  Commission, 
and  other  routine  documents  for  the 
Executive  Director,  consistent  with  the 
programs,  policies,  and  precedents 
established  by  the  Commission  or  the 
Executive  Director. 

§  501 .25    Delegation  to  and  redelegation  by 
the  Executive  Director. 

Except  where  specifically  redelegated 
in  this  section,  the  authorities  listed  in 
this  section  are  delegated  to  the 
Executive  Director. 

(a)  Authority  to  adjudicate,  with  the 
concurrence  of  the  General  Counsel,  and 
authorize  payment  of,  employee  claims 
for  not  more  than  $1,000.00,  arising 
under  the  Military  and  Civilian 
Personnel  Property  Act  of  1964,  31 
U.S.C.  3721. 

(b)  Authority  to  determine  that  an 
exigency  of  the  public  business  is  of 
such  importance  that  aimual  leave  may 
not  be  used  by  employees  to  avoid 
forfeiture  before  annual  leave  may  be 
restored  under  5  U.S.C.  6304. 

(c)(1)  Authority  to  approve,  certify,  or 
otherwise  authorize  those  actions 
dealing  with  appropriations  of  funds 
made  available  to  the  Commission 
including  allotments,  fiscal  matters,  and 
contracts  relating  to  the  operation  of  the 
Commission  within  the  laws,  rules,  and 
regulations  set  forth  by  the  Federal 
Goveriunent. 

(2)  The  authority  under  this  paragraph 
is  redelegated  to  the  Director,  Office  of 
Budget  and  Financial  Management. 

(d)(1)  Authority  to  classify  all 
positions  GS-1  through  GS-15  and 
wage  grade  positions. 

(2)  The  authority  under  this  paragraph 
is  redelegated  to  the  Director,  Office  of 
Human  Resources. 


§  501 .26    Delegation  to  the  Director,  Bureau 
of  Trade  Analysis. 

The  authorities  listed  in  this  section 
are  delegated  to  the  Director,  Bureau  of 
Trade  Analysis. 

(a)  Authority  to  determine  that  no 
action  should  be  taken  to  prevent  an 
agreement  or  modification  to  an 
agreement  from  becoming  effective 
under  section  6(c)(1),  and  to  shorten  the 
review  period  under  section  6(e),  of  the 
Shipping  Act  of  1984.  when  the 
agreement  or  modification  involves 
solely  a  restatement,  clarification  or 
change  in  an  agreement  which  adds  no 
new  substantive  authority  beyond  that 
already  contained  in  an  effective 
agreement.  This  categon,'  of  agreement 
or  modification  includes,  for  example, 
the  following:  A  restatement  filed  to 
conform  an  agreement  to  the  format  and 
organization  requirements  of  part  535  of 
this  chapter;  a  clarification  to  reflect  a 
change  in  the  name  of  a  country-  or  port 
or  a  change  in  the  name  of  a  party  to  the 
agreement;  a  correction  of  typographical 
or  grammatical  errors  in  the  text  of  an 
agreement;  a  change  in  the  title  of 
persons  or  committees  designated  in  an 
agreement;  or  a  transfer  of  functions 
from  one  person  or  committee  to 
another. 

(b)  Authority  to  grant  or  deny 
applications  filed  under  §  535.406  of 
this  chapter  for  waiver  of  the  form, 
organization  and  content  requirements 
of  §§  535.401,  535.402.  535.403.  535,404 
and  535.405  of  this  chapter. 

(c)  Authority  to  grant  or  deny 
applications  filed  under  §  535.505  of 
this  chapter  for  waiver  of  the 
information  form  requirements  of 

§§  535.503  and  535.504  of  this  chapter. 

(d)  Authority  to  grant  or  deny 
applications  filed  under  §  535.709  of 
this  chapter  for  waiver  of  the  reporting 
and  record  retention  requirements  of 
§§535.701.  535.702.  535.703.  535.704. 
535.705.  535.706.  535.707  and  535.708 
of  this  chapter. 

(e)  Authority  to  determine  that  no 
action  should  be  taken  to  prevent  an 
agreement  or  modification  of  an 
agreement  from  becoming  effective 
under  section  6(c)(1)  of  the  Shipping 
Act  of  1984  for  all  unopposed 
agreements  and  modifications  to 
agreements  which  will  not  result  in  a 
significant  reduction  in  competition. 
Agreements  which  are  deemed  to  have 
the  potential  to  result  in  a  significant 
reduction  in  competition  and  which, 
therefore,  are  not  covered  by  this 
delegation  include  but  are  not  limited 
to: 

(1)  New  agreements  authorizing  the 
parties  to  collectively  discuss  or  fix 
rates  (including  terminal  rates). 


(2)  New  agreements  authorizing  the 
parties  to  pool  cargoes  or  revenues, 

(3)  New  agreements  authorizing  the 
parties  to  establish  a  joint  service  or 
consortium. 

(4)  New  equal  access  agreements, 

(f)  Authority  to  grant  or  deny 
shortened  review  pursuant  to  §  535.605 
of  this  chapter  for  agreements  for  which 
authority  is  delegated  in  paragraph  (e)  of 
this  section. 

(g)  Subject  to  review  by  the  General 
Counsel,  authority  to  deny,  but  not 
approve,  requests  filed  pursuant  to 
§535.605  of  this  chapter  for  a  shortened 
review  period  for  agreements  for  which 
authority  is  not  delegated  under 
paragraph  (e)  of  this  section. 

(h)  Authority  to  issue  notices  of 
termination  of  agreements  which  are 
otherwise  effective  under  the  Shipping 
Act  of  1984,  after  publication  of  notice 
of  intent  to  terminate  in  the  Federal 
Register,  when  such  terminations  are: 

(1)  Requested  by  the  parties  to  the 
agreement; 

(2)  Deemed  to  have  occurred  when  it 
is  determined  that  the  parties  are  no 
longer  engaged  in  activity  under  the 
agreement  and  official  inquiries  and 
correspondence  cannot  be  delivered  to 
the  parties;  or 

(3)  Deemed  to  have  occurred  by 
notification  of  the  withdrawal  of  the 
next  to  last  party  to  an  agreement 
without  notification  of  the  addition  of 
another  party  prior  to  the  effective  date 
of  the  next  to  last  party's  withdrawal. 

(i)  Authority  to  determine  whether 
agreements  for  the  use  or  operation  of 
terminal  property  or  facilities,  or  the 
furnishing  of  terminal  services,  are 
within  the  pur\'iew  of  section  5  of  the 
Shipping  Act  of  1984, 

(j)  Authority  to  request  controlled 
carriers  to  file  justifications  for  existing 
or  proposed  rates,  charges 
classifications,  rules  or  regulations,  and 
review  responses  to  such  requests  for 
the  purpose  of  recommending  to  the 
Commission  that  a  rale,  charge, 
classification,  rule  or  regulation  be 
found  unlawful  and.  therefore,  requires 
Commission  action  under  section  9(d)  of 
the  Shipping  Act  of  1984. 

(k)  Authority  to  recommend  to  the 
Commission  the  initiation  of  formal 
proceedings  or  other  actions  with 
respect  to  suspected  violations  of  the 
shipping  statutes  and  rules  and 
regulations  of  the  Commission, 

(1)(1)  Authority  to  approve  for  good 
cause  or  disapprove  special  permission 
applications  submitted  by  common 
carriers,  or  conferences  of  such  earners, 
subject  to  the  provisions  of  section  8  of 
the  Shipping  Act  of  1984.  for  relief  from 
statutory  and/or  Commission  tariff 
requirements. 
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(2)  The  authority  under  this  paragraph 

is  redelegated  to  the  Director.  Offii  e  of 
Service  Contracts  and  Tariffs. 

{m)(ll  Authority  to  approve  or 
disapprove  special  permission 
applications  submitted  by  a  contriill.'d 
carrier  subject  lo  the  provision^  ot 
section  9  of  the  ShippiiiL;  .-\i  t  of  1M84  toi 
relief  from  statutory  and  or  t.ommission 
tariff  requirements 

(2)  Tht'  authority  under  this  paragraph 
is  redelegated  to  the  Dir»'ttor.  (lffi(  e  oi 
Service  Contracts  and  Tariffs,  in  th-' 
Bureau  of  Trade  Analvsis 

(ni  Authority  t:ontained  in  F.irt  .'i.UI  nt 
this  chapter  to  appro\e.  but  not  denw 
requests  for  permission  to  correct 
clerical  or  administrative  errors  in  the 
essential  terms  of  filed  ser\'ic:e  t oiitrac  ts 

§501.27     Delegation  to  the  Director.  Bureau 
of  Consumer  Complaints  and  Licensing. 

(aid)  Authority  to: 

(i)  Appro\e  or  disapprove 
applications  for  ot:ean  transportation 
intermediary  licenses;  issue  or  reissue 
or  transfer  suc:h  licenses;  and  approve 
extensions  of  time  in  which  to  furnish 
the  name(s)  and  ocean  transportatmn 
intermediar\'  e.xperience  of  the 
managing  partner(s)  or  officer(s|  who 
will  replace  the  qualifving  partner  or 
officer  upon  whose  qualifications  the 
original  licensing  was  approved: 

(ii)  Issue  a  letter  stating  that  the 
Coramissum  intends  to  deny  an  ocean 
transportation  intermediary  applii  atiori 
unless  within  20  days,  applicant 
requests  a  hearing  to  show  that  denial 
of  the  application  is  unwarranted:  deny 
applications  where  an  applicant  has 
received  such  a  letter  and  has  not 
requested  a  hearing  within  the  notice 
period:  and  rescind,  or  grant  extensions 
nf.  the  time  specified  in  such  letters: 

(lii)  Revoke  the  license  of  an  otean 
transportation  intermediary  upon  the 
request  of  the  licensee; 

(iv)  Upon  receipt  of  notice  of 
cancellation  of  anv  instrument 
evidencing  financial  responsibility, 
notify  the  licensee  in  writing  that  its 
license  will  automatically  be  suspend^'d 
or  revoked,  effective  fm  the  canc:ellation 
date  of  such  instrument,  unless  new  or 
reinstated  evidence  of  financial 
responsibility  is  submitted  and 
approved  prior  to  such  date,  ami 
subsequently  order  such  suspension  or 
revocation  for  failure  to  maintain  proof 
of  financial  responsibilit\': 

(v)  Revoke  the  ocean  transportation 
intermediary  license  of  a  non-vessel- 
operating  common  t:arrier  not  in  the 
United  States  ff)r  failure  to  designate 
and  maintain  a  person  in  the  United 
States  as  legal  agent  for  the  rec:eipt  of 
judicial  and  administrative  process; 


(vi)  Approve  changes  in  an  existing 
licensee's  organization;  and 

(viil  Return  any  application  which  on 
i!-~  t.K  e  fails  to  inet^t  the  requirements  of 
til''  ( -oinmission  s  regulatums. 
ai  I  ompanied  by  an  explanation  of  the 
reasons  for  rejection 

12)  The  authorities  contained  in 
paragraphs  (a)(  l)(iii)  and  (a)(l)(iv)  of 
this  section  are  redelegated  to  the 
niret:tor,  Office  of  Transportation 
Intermediaries,  in  the  Bureau  of 
Consumer  Complaints  and  Licensing. 

|bl  AuthoritN'  to: 

( 1 )  A[)()ro\('  applications  for 
Certificates  (Performance)  and 
Certificates  ((lasualtv)  for  passenger 
vessels,  evidenced  by  a  surety  bond, 
guaranty  or  insurance  policy,  or 
combination  thereof;  and  issue,  reissue, 
or  amend  such  Certificates; 

(21  Issue  a  written  notice  to  an 
a[)[)licant  stating  intent  to  deny  an 
application  for  a  (Certificate 
(Performance)  and/or  (Casualty). 
indic:.iting  the  reason  therefor,  and 
a(h  ising  applicant  of  the  time  for 
requesting  a  hearing  as  provided  for 
under  «?  540  2fi(c)  of  this  chapter;  deny 
an\  application  where  the  applicant  has 
not  submitted  a  timely  request  for  a 
hearing;  and  rescind  such  notices  and 
grant  extensions  of  the  time  within 
which  a  recpiest  for  hearing  mav  be 
filed. 

(J)  Issue  a  writt(!n  notice  to  a 
{  ertificant  stating  that  the  Commission 
intends  to  revoke,  suspend,  or  modify'  a 
Certificate  (Performance)  and/or 
(Casualty),  indicating  the  reason 
therefor,  and  advising  of  the  time  for 
requesting  a  hiMring  as  provided  for 
under  <;?  ,540  2fi(c)  of  this  chapter; 
revoke,  suspend  or  modify  a  Certificate 
(Performance)  and  or  ((Casualty)  where 
the  c:ertificant  has  not  submitted  a 
timeh  request  for  hearing;  and  rescind 
siuh  noti(  es  and  grant  extensions  of 
time  within  which  a  request  for  hearing 
nia\'  he  filed, 

(4)  Revoke  a  Certificate  (Performance) 
and'or  (Casualty)  which  has  expired. 
and  or  upon  request  of.  or  acquiescence 
In  ,  the  certifii:ant;  and 

(5)  Notify  a  certificant  when  a 
CCertificate  (Performance)  and'or 
(("asualty  )  has  become  null  and  void  in 
a(:c:ordance  with  4)*^  540.8(a)  and 

540  2b(a)  of  this  chapter. 

(c)  Authority  to  approve  amendments 
to  escrow  agrt'ements  filed  under 
'j  540.5(h)  when  such  amendments  are 
fur  the  purpose  of  changing  names  of 
principals,  changing  the  vessels  covered 
by  the  escrow  agreement,  changing  the 
escrow  agent,  and  changing  the  amount 
of  funds  held  in  escrow,  provided  that 
the  changes  in  amount  of  funds  results 
in  an  amount  of  coverage  that  complies 


with  the  requirements  in  the 
introductor\'  text  of  §  540.5. 

§  501 .28    Delegation  to  the  Director,  Bureau 
of  Enforcement. 

The  authorities  listed  in  this  section 
are  delegated  to  the  Director,  Bureau  of 
Enforcement.  Notwithstanding  the 
provisions  of  §  501.21.  the  Director  may 
delegate  or  redelegate.  in  writing, 
specific  authority  to  individuals  within 
the  Bureau  of  Enforcement  other  than 
the  Deputy  Director. 

(a)  Authority  to  compromise  civil 
penalty  claims  has  been  delegated  to  the 
Director,  Bureau  of  Enforcement,  by 

§  502.604(g)  of  this  chapter.  This 
delegation  shall  include  the  authority  to 
compromise  issues  relating  to  the 
retention,  suspension  or  revocation  of 
ocean  transportation  intermediary 
licenses. 

(b)  Authority  to  approve 
administrative  leave  for  Area 
Representatives. 

Subpart  0 — Public  Requests  for 
Information 

§  501 .41     Public  requests  for  information 
and  decisions. 

(a)  General.  Pursuant  to  5  U.S.C. 
552(a)(1)(A),  there  is  hereby  stated  and 
published  for  the  guidance  of  the  public 
the  established  places  at  which,  the 
officers  from  whom,  and  the  methods 
whereby,  the  public  may  secure 
information,  make  submittals  or 
requests,  or  obtain  decisions, 
principally  by  contacting  by  telephone, 
in  writing,  or  in  person,  either  the 
Secretary  of  the  Commission  at  the 
Federal  Maritime  Commission.  800 
North  Capitol  Street,  NW.,  Washington, 
DC  20573,  or  the  Area  Representatives 
listed  in  paragraph  (d)  of  this  section. 
See  also  Part  503  of  this  chapter. 

(b)  The  Secretary  will  provide 
information  and  decisions,  and  will 
accept  and  respond  to  requests,  relating 
to  the  program  activities  of  the  Office  nf 
the  Secretary  and  of  the  Commission, 
generally.  Unless  otherwise  provided  in 
this  chapter,  any  document,  report,  or 
other  submission  required  to  be  filed 
with  the  Commission  by  statute  or  the 
Commission's  rules  and  regulations 
relating  to  the  functions  of  the 
Commission  or  of  the  Office  of  the 
Secretary  shall  be  filed  with  or 
submitted  to  the  Secretary, 

(c)  The  Directors  of  the  following 
bureaus  and  offices  will  provide 
information  and  decisions,  and  will 
accept  and  respond  to  requests,  relating 
to  the  specific  functions  or  program 
activities  of  their  respective  bureaus  and 
offices  as  set  forth  in  this  chapter;  but 
only  if  the  dissemination  of  such 
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information  or  decisions  is  not 
prohibited  by  statute  or  the 
Commission's  Rules  of  Practice  and 
Procedure: 

(1)  Office  of  the  Cieneral  Counsel 

(2)  Office  of  the  Administrative  Law 

Judges 

(3)  Office  of  the  Executive  Director 

(4)  Office  of  the  Inspector  General 

(5)  Office  of  Equal  Emplojnnent 

Opportunity 

(6)  Bureau  of  Enforcement 

(7)  Bureau  of  Trade  Analysis 

(8)  Bureau  of  Consumer  (liomplaints  and 

Licensing 

(9)  Office  of  Management  Services 

(10)  Office  of  Human  Resoiu-ces 

(11)  Office  of  Budget  and  Financial 
Management 

(12)  Office  of  Information  Resources 
Management 

(13)  Office  of  Consumer  Complaints 
(d)  The  Area  Representatives  will 

provide  information  and  decisions  to 


the  public  within  their  geographic  areas, 
or  will  expedite  the  obtaining  of 
information  and  decisions  from 
headquarters.  The  addresses  of  these 
Area  Representatives  are  as  follows. 
Further  information  on  Area 
Representatives,  including  Internet  e- 
mail  addresses,  can  be  obtained  on  the 
Commission's  home  page  at  "http;// 
wwrw.fmc.gov." 

Los  Angeles 

Los  Angeles  Area  Representative.  U.S. 
Customs  House  Building,  P.O.  Box 
3164,  300  S.  Ferry  Street,  Room  1018, 
Terminal  Island  Station,  San  Pedro, 
CA  90731 

Miami 

Miami  Area  Representative,  Customs 
Management  Center,  909  SE,  1st  Ave.. 
Room  705,  Miami,  FL  33131 


New  Orleans 

New  Orleans  Area  Representative,  U.S. 
Customs  House.  423  Canal  Street. 
Room  309B,  New  Orleans.  LA  70130 

New  York 

New  York  Area  Representative.  P. (3  Box 
3461,  Church  Street  Station.  New 
York.  NY  10008 

Seattle 

Seattle  Area  Representative,  c/o  U.S. 
Customs  Service.  7  South  Nevada 
Street.  Suite  100,  Seattle.  VVA  98134 

(e)  Submissions  to  bureaus  and 
offices.  Any  document,  report  or  other 
submission  required  to  be  filed  with      l 
Commission  by  statute  or  the 
Commission's  rules  and  regulation- 
relating  to  the  specific  functions  of  the 
bureaus  and  offices  shall  be  filed  with 
or  submitted  to  the  Director  of  such 
Bureau  or  Office. 
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Appendix   A    -    Federal    Maritithe    Ccrann.issicn  Organization   Chart 
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PART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

1 .  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  .t  U.S.C.  504.  5,51,  552,  553. 
556(<).  559.  561-569,  571-596;  12  U.S.C. 
1 141i(a);  18  U.S.C.  207;  26  U.S.C.  501(c)(3); 
28  U.S.C.  2112(a);  31  U.S.C.  9701;  46  U.S.C. 
app.  1114(b).  1705.  1707-1711,  1713-1716; 
E.G.  11222ofMav8,  1965  (30  FR  6469);  21 
I'.S.C.  853a;  Pub.L.  89-777  (46  U.S.C.  app.  " 
81 7d.  817e);  and  Pub.  L.  105-258,  112  Stat. 
1902. 

2.  §  502.44,  revise  paragraph  (c)  to 
read  as  follows: 

§  502.44    Necessary  and  proper  parties  in 
certain  complaint  proceedings. 

*         *       '  *         *         * 

(c)  If  complaint  is  made  with  respect 
to  an  agreement  filed  under  section  5(a) 
of  the  Shipping  Act  of  1984,  the  parties 
to  the  agreement  shall  be  made 
respondents.  (Rule  44). 

3.  In  §  502.68,  revise  the  fourth 
sentence  of  paragraph  (b)  to  read  as 
follows: 

§  502.68    Deciaratory  orders  and  fees. 

***** 

(b)  *   *   *  Such  matters  must  be 
adjudicated  either  by  filing  of  a 
complaint  under  section  11  of  the 
Shipping  Act  of  1984  and  §  502.62,  or 
by  filing  of  a  petition  for  investigation 
under  §502.69. 


4.  In  §  502.271,  revise  paragraph  (f)(1) 
to  read  as  follows: 

§  502.271    Special  docket  application  for 
permission  to  refund  or  waive  freight 
charges. 

***** 

(f)(1)  The  Secretary  in  his  discretion 
shall  either  forward  an  application  to 
the  Office  of  Consvuner  Complaints,  in 
the  Bureau  of  Consumer  Complaints  and 
Licensing,  for  assignment  to  a  Special 
Dockets  Officer,  or  assign  an  application 
to  the  Office  of  Administrative  Law 
Judges.  Authority  to  issue  decisions 
under  this  subpart  is  delegated  to  the 
assigned  Special  Dockets  Officer  or 
Administrative  Law  Judge. 
***** 

5.  In  §  502.301,  revise  paragraph  (b)  to 
read  as  follows: 

§  502.301     Statement  of  policy. 

***** 

(b)  With  the  consent  of  both  parties, 
claims  filed  under  this  subpart  in  the 
amount  of  $10,000  or  less  will  be 
referred  to  the  Office  of  Consumer 
Complaints,  in  the  Bvu"eau  of  Consumer 
Complaints  and  Licensing,  for 
assignment  to  and  decision  by  a 


Settlement  Officer  without  the  necessity 
of  formal  proceedings  under  the  rules  of 
this  part.  Authority  to  issue  decisions 
under  this  subpart  is  delegated  to  the 
assigned  Settlement  Officer. 

6.  In  Appendix  A  to  Subpart  W. 
remove  the  phrase  "and  the  Shipping 
Act.  1916." 

Bryant  L.  VanBrakle, 

St'cretary. 

(FR  Doc.  00-32819  Filed  12-26-00:  8;45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36  and  54 

[CC  Docket  No.  96-45;  DA  00-2729] 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  In  this  document,  the 
Common  Carrier  Biueau  (Bureau) 
updates  line  count  input  values  for  the 
new  high-cost  universal  service  support 
mechanism  for  non-rural  carriers  for 
purposes  of  calculating  and  targeting 
support  amounts  for  the  year  2001. 
Specifically,  the  Bureau  shall  use 
updated  line  count  data  in  the  universal 
service  cost  model  to  estimate  non-rural 
carriers'  forward-looking  economic  costs 
of  providing  the  ser\'ices  supported  by 
the  federal  high-cost  mechanism.  In 
addition,  the  Biueau  clarifies  that  non- 
rural  support  amounts  will  continue  to 
be  adjusted  each  quarter  to  account  for 
line  growth  based  on  the  wire  center 
line  count  data  reported  quarterly  by 
non-rural  carriers. 

DATES:  Effective  December  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katie  King,  Attorney,  Common  Carrier 
Bureau,  Accounting  Policy  Division, 
(202)418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Common  Carrier  Bureau's 
Order  in  CC  Docket  No.  96-45  released 
on  December  8,  2000.  The  full  text  of 
this  document  is  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center. 
Room  CY-A257,  445  Twelfth  Street. 
SW.,  Washington,  DC,  20554. 

I.  Introduction 

1.  In  this  Order,  we  update  line  count 
input  values  for  the  new  high-cost 
universal  service  support  mechanism 
for  non-rural  carriers  for  purposes  of 
calculating  and  targeting  support 


amounts  for  the  year  2001.  Specifically, 
we  shall  use  updated  line  count  data  in 
the  universal  service  cost  model  to 
estimate  non-rural  carriers'  forward- 
looking  economic  costs  of  providing  the 
services  supported  by  the  federal  high- 
cost  mechanism.  In  addition,  we  clarif%' 
that  non-rural  support  amounts  will 
continue  to  be  adjusted  each  quarter  to 
account  for  line  growth  based  on  the 
wire  center  line  count  data  reported 
quarterlv  bv  non-rural  carriers 

11.  Discussion 

2.  Consistent  with  the  framework 
adopted  in  the  Twentieth 
Reconsideration  Order.  65  FR  26513. 
Mav  8.  2000,  we  conclude  that  the  cost 
model  should  use  the  year-end  1999 
line  counts  filed  July  31,  2000.  as  input 
values  for  purposes  of  estimating 
average  forward-looking  costs  and 
determining  support  for  the  year  2001. 
We  also  conclude  that  line  counts 
should  be  allocated  to  the  classes  of 
service  used  in  the  model  based  on  the 
line  count  data  filed  pursuant  to  the 
1999  Data  Request.  We  conclude  further 
that  special  access  iine  counts  should  be 
allocated  on  the  basis  of  the  1999  Data 
Request  data  and  trued-up  to  1999  43- 
08  ARMIS  special  access  line  counts.  In 
addition,  we  conclude  that  the  Bureau 
and  USAC  should  use  available 
information  to  match  reported  wire 
centers  to  wire  centers  used  in  the 
model.  Line  counts  in  wire  centers  that 
cannot  be  matched  will  not  be  used  to 
estimate  average  costs,  but  will  be 
incorporated  in  the  calculation  of 
support  amounts,  along  with  the 
quarterly  line  counts  reported  by 
carriers.  Finally,  most  carriers  sought 
confidential  treatment  of  the  1999  Data 
Request  data.  Such  data  will  be  made 
available  pursuant  to  the  Interim 
Protective  Order  in  this  proceeding. 

3    1999  Line  Counts.  We  find  that  line 
count  input  values  should  be  updated 
so  that  the  model  will  take  into  account 
changes  in  costs  that  result  from 
changes  in  line  counts.  If  line  count 
input  values  remained  static,  the 
model's  cost  estimates  would  fail  tcj 
reflect  the  economies  of  scale  generated 
bv  serving  an  increasing  number  of 
lines.  Absent  an  update  of  line  count 
input  values,  the  use  of  reported  lines 
in  the  support  methodology  would 
cause  non-rural  support  to  increase 
indefinitelv  as  reported  lines  increase. 
Such  a  result  would  be  inconsistent 
with  the  criteria  adopted  in  the 
Universal  Service  First  Report  and 
Order.  62  FR  32862,  June  17,  1997. 
requiring  that  the  cost  model  reflect  the 
economies  of  scale  of  ser\'ing  all  lines 
within  a  geographic  area.  By  updating 
line  count  input  values,  the  cost 
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estimates  will  reflect  the  economies  of 

scale  resulting  from  the  growth  in  the 
number  of  lines  served  by  nf)n-rural 
carriers. 

4.  We  also  find  that  the  lines  reported 
bv  carriers  on  lulv  31.  2000  (voar-end 
1999  line  counts)  are  the  appropriate 
data  to  use  for  updatmg  the  cost  model's 
input  values  at  this  time  We  are  not 
persuaded  hv  AT&T's  argument  that  we 
should  use  as  input  values  projected 
line  counts  for  the  year  in  which 
support  is  provided.  Because  support 
currently  is  provided  on  the  basis  of  the 
lines  reported  by  carriers,  rather  than 
line  count  projections,  AT&T's  proposeii 
solution  would  not  resolve  the 
purported  "mismatch"  between  model 
lines  and  reported  lines  identified  hv 
AT&T 

5.  For  purposes  of  calculating  support 
in  2001.  we  will  use  year-end  1999  line 
counts  in  the  model  and  adjust  support 
amounts  everv  quarter  to  reflect  the 
lines  reported  bv  carriers,  according  to 
the  methodology  set  forth  in  the 
Twentieth  Reconsideration  Order.  We 
defer  to  a  future  proceeding  the  issue  of 
how  (iften  line  counts  and  other  input 
values  should  be  updated 

6.  We  are  not  persuaded  by  Qwest's 
argument  that  we  should  not  use 
updated  line  count  data  in  the  cost 
model  unless  we  also  use  updated 
customer  location  data.  Qwest  claims 
that  updating  only  line  counts  would 

"artificially  depress  the  cost  per  line, 
since  the  numerator  would  remain 
stagnant  while  the  denominator  grows." 
This  statement  fails  to  acknowledge 
how  the  model  estimates  forward- 
looking  costs.  Qwest  concedes  that 
increased  line  counts  reflect  one  t)f  two 
situations:  (1)  additional  lines  at 
existing  locations;  and  (2)  lines  at  new 
locations.  When  additional  lines  are 
added  at  existing  loc:ations  the  model 
takes  into  account  additirmal  costs 
involved,  such  as  larger  cable  sizes  and 
increased  capacity  digital  loop  carriers. 
Contrary  to  Qwest's  claim,  the 
numerator  (estimated  forward-looking 
cost)  would  not  remain  stagnant  if  the 
model  uses  updated  line  count  input 
values.  Moreover,  we  estimate  that 
approximately  65  percent  of  the 
increase  in  residential  lines  is  due  to 
additional  lines  at  existing  locations 
rather  than  to  lines  at  new  locations. 
L'ntil  the  Oimniission  adopts  new 
customer  location  data,  all  new  lines 
should  be  treated  as  additional  lines  at 
existing  locations  in  the  model,  with 
their  additional  costs  included  in  the 
model's  cost  estimates. 

7.  Although  certain  costs  associated 
with  new  locations  may  not  be  reflected 
in  the  cost  model's  estimates  until  the 
Commission  adopts  new  customer 


location  data,  we  agree  with  AT&T  and 
the  Florida  PSC  that  we  should  not  wait 
until  then  to  update  line  counts.  First, 
as  the  Florida  PSC;  points  out.  more 
(  urreiit  line  (  ount  data  will  be  used  in 
(ietenuming  support  amounts  wheth'^r 
or  not  the  customer  lof:ation  data  are 
updated.  If  the  line  counts  used  in  the 
model  are  not  updated,  the  time  lag 
between  the  model  inputs  and  the 
reported  lines  used  to  determine 
support  would  continue  to  grow 
without  anv  readjustment.  Second, 
because  the  model  currently  uses  road 
surrogate  customer  location  data,  the 
additional  costs  associated  with  new 
locations  are  less  significant  than 
implied  by  Qwest's  argument.  If  the 
'missing  "  new  locati(jns  are  anywhere 
along  the  road  network  used  to  create 
the  surrogate  locations,  the  outside 
plant  structure  costs  already  would  be 
included  in  the  model's  cost  estimates. 
Thus,  until  the  model  uses  updated 
customer  location  data,  outside 
structure  costs  could  be  underestimated 
only  to  the  extent  that  new  locations 
wouhl  be  ahmg  new  roads.  Moreover. 
AT&T  argues  that  outside  plant  costs  are 
not  underestimated,  but  rather  are 
overestimated.  AT&T  claims  that  the  use 
of  road  surrogate  data  "greatly 
overestimates  the  dispersion  in 
customer  locations  and.  therefore, 
greatly  exaggerates  outside  plant  costs, 
and  hence,  per-line  costs."  We  need  not 
find  AT&T's  claim  to  be  accurate, 
however,  to  find  that  it  is  reasonable  to 
use  updated  line  counts  in  the  model  to 
determine  support  for  the  year  2001.  As 
explained,  all  of  the  costs  associated 
with  new  lines  and  a  substantial  portion 
of  the  costs  associated  with  "new" 
locations  would  be  included  in  the 
model's  cost  estimates. 

8.  (Jhiss  of  Senice  Allocations.  We 
find  that  using  the  wire  center  line 
count  data  filed  pursuant  to  the  J 999 
Data  Bequest  is  a  reasonable  method  for 
allocating  line  counts  to  the  classes  of 
service  used  in  the  model.  All 
commenters  addressing  this  issue 
support  this  alternative,  although  AT&T 
suggests  that  if  would  be  preferable  to 
require  the  local  exchange  carriers  to 
disaggregate  into  service  classes  the  USF 
loops  filed  on  )uly  31.  2000  (year-end 
1999  lines).  We  do  not  believe  that 
carriers  should  be  subject  to  additional 
reporting  requirements  at  this  time. 
because  reasonably  accurate  class  of 
service  allocations  can  be  made  easily 
with  the  data  we  already  have.  We  defer 
to  a  future  pro<  ceding  how  line  c;ount 
data  should  he  reportinl  by  carriers  for 
use  in  the  model  in  the  future 

9.  For  purposes  of  2001  support,  line 
counts  shall  be  allocated  to  the  classes 
of  service  used  in  the  model  by  dividing 


the  year-end  1999  lines  reported  by  non- 
rural  carriers  into  business  lines.  ■ 
residential  lines,  payphone  lines,  and 
single  line  business  lines  for  each  wire 
center  in  the  same  proportion  as  the 
lines  filed  pursuant  to  the  1999  Data 
Request  (year-end  1998  lines).  As 
Worldcom  points  out,  although  this 
method  reflects  the  overall  line  growth 
specific  to  the  particular  wire  center,  it 
assumes  the  same  growth  rate  across 
service  categories  in  that  wire  center. 
Nevertheless,  Worldcom  suggests  that 
we  use  this  method  because  it  is  simpler 
than  the  proposed  alternative,  which 
makes  a  different  assumption,  and  both 
alternatives  are  likely  to  give  similar 
results  in  most  cases.  We  find  that  either 
method  would  be  a  reasonable  way  to 
use  the  2  9.99  Data  Request  information 
to  allocate  the  year-end  1999  lines  to  the 
switched  lines  categories  used  in  the 
model  and  agree  that  we  should  use  the 
simpler  method. 

10.  We  use  a  somewhat  different 
method  to  determine  the  number  of 
special  lines  in  each  wire  center, 
because  the  wire  center  line  counts 
reported  by  non-rural  carriers  (USF 
loops)  include  only  switched  lines. 
Thus,  we  cannot  simply  take  USF  loops 
and  divide  them  into  the  1999  Data 
Request  line  count  categories.  We 
conclude  that,  to  determine  the  relevant 
number  of  special  lines  for  each  wire 
center,  we  shall  divide  the  1999  ARMIS 
special  access  lines  among  wire  centers 
in  the  same  proportion  as  the  special 
lines  from  the  1999  Data  Request.  We 
find  that  this  method  of  determining 
special  access  lines  is  preferable  to 
either  of  those  proposed  by  AT&T  and 
Worldcom.  which  would  include  state 
private  lines  as  well  as  interstate  special 
access  lines.  At  this  time,  we  find  that 
only  interstate  special  access  lines 
should  be  included,  as  was  done  in  the 
past.  We  also  find  that  we  should 
continue  to  count  special  lines  as  voice 
grade  equivalents  rather  than  as 
physical  pairs,  as  suggested  by  Qwest. 
We  conclude  this  represents  a 
reasonable  way  to  calculate  2001 
support  amounts,  pending  any  future 
proceedings  to  refine  input  values. 

11.  Matching  Wire  Centers.  We 
conclude  that  when  updating  line 
counts  for  purposes  of  estimating 
forward-looking  costs,  the  wire  centers 
reported  by  carriers  in  their  quarterly 
line  count  filings  should  be  matched 
with  wire  centers  found  in  the  1999 
Data  Request  and  in  the  model's 
customer  location  data.  The  vast 
majority  of  the  approximately  12.500 
reported  wire  centers  have  matching 
records  in  these  other  data  sets.  In 
calculating  support  for  the  year  2001, 
we  shall  use  information  from  other 
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data  sources  to  correct  typographical 
errors,  match  wire  centers  at  identical 
locations,  or  otherwise  reconcile  minor 
discrepancies  in  the  wire  center 
identifiers.  In  addition,  in  the  process  of 
calculating  support  amounts  for  the  year 

2000,  USAC  staff  received  additional 
matching  information  from  carriers, 
which  shall  be  incorporated  in  the 
Commission's  matching  process  for 
calculating  support  amounts  for  the  year 

2001.  In  a  small  number  of  cases  no 
matches  could  be  found.  We  find  that 
line  counts  in  wire  centers  reported  by 
carriers  in  their  quarterly  filings  that 
cannot  be  matched  will  not  be  used  to 
estimate  average  costs.  Such  lines  will 
be  used  in  determining  support 
amounts,  however,  because  these  lines 
are  included  in  the  quarterly  line  counts 
that  are  used  to  calculate  statevnde 
support  amounts,  according  to  the 
methodology  adopted  in  the  Twentieth 
Reconsideration  Order.  We  expect  that 
on  an  ongoing  basis  we  will  find 
opportunities  to  make  additional 
improvements  in  matching  wire  centers. 

12.  Confidentiality.  Most  non-rujal 
carriers  claim  that  their  wire  center  line 
count  data  are  confidential.  In  April 
2000,  the  Commission  denied  requests 
for  confidential  treatment  of  quarterly 
wire  center  line  count  data  to  the 
limited  extent  that  the  number  of  lines 
in  wire  centers  receiving  support  may 
be  determined  when  the  Commission 
releases  per-line  and  total  support 
amounts.  The  Commission  has  not  yet 
determined  whether  the  line  count  data 
of  wire  centers  that  do  not  receive 
support  should  be  afforded  confidential 
treatment  and  has  made  such  data 
available  to  interested  parties  imder  the 
terms  of  the  Interim  Protective  Order. 
We  do  not  decide,  at  this  time,  whether 
the  data  submitted  pursuant  to  the  1 999 
Data  Request  should  be  afforded 
confidential  treatment.  The  Commission 
will  resolve  the  separate  but  related 
issues  raised  by  these  confidentiality 
requests  at  a  later  date.  Pending 
resolution  of  these  issues,  the  line  count 
data  filed  pursuant  to  the  1999  Data 
Request  will  be  made  available  only 
pursuant  to  the  Interim  Protective  Order 
previously  adopted  in  this  proceeding, 

in.  Ordering  Clauses 

13.  Pursuant  to  the  authority 
contained  in  sections  1-4,  201-205,  214, 
218-220,  254,  303(r),  403,  and  410  of 
the  Communications  Act  of  1934,  as 
amended,  and  §  1.108  of  the 
Commission's  rules,  this  Order  is 
adopted. 


List  of  Subjects 

47CFRPart36 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements.  Telephone. 

47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Telecommunications. 
Telephone, 

Federal  Communications  Commission. 
William  F.  Caton, 
Dep  u  ty  Secretary-. 
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Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  Blacic 
Sea  Bass,  Atlantic  Mackerel,  Squid  and 
Butterfish  Fisheries;  Modification  of 
Scup  Gear  Restricted  Areas  (GRAs) 
and  Exemptions  to  the  GRAs,  and 
Modifications  to  the  Landing  Limits  In 
the  Atlantic  Maclcerel,  Squid,  and 
Butterfish  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA). 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  regulations  to 
modify  the  GRAs  that  were  established 
in  the  Mid-Atlantic  Bight  to  reduce  scup 
bycatch  in  small-mesh  fisheries:  exempt 
Atlantic  mackerel  fishing  from  all  of  the 
GRA  restrictions  and  Loligo  squid 
fishing  from  the  November  1  through 
December  31,  2000.  GRA  restrictions: 
modify  the  procedure  and  criteria  for 
exempting  small-mesh  fisheries  from 
the  requirements  of  the  GRAs:  and 
modify  the  landing  limits  in  the  Atlantic 
mackerel,  squid  and  butterfish  fisheries. 
The  modification  of  the  GRAs  is 
intended  to  reduce  negative  economic 
impacts  on  the  small-mesh  fishing 
industry,  while  still  ensuring  that  scup 
bycatch  in  small-mesh  fisheries  is 
reduced.  The  modification  of  the 
procedure  for  exempting  small-mesh 
fisheries  from  the  requirements  of  the 
GRAs  is  intended  to  address  problems 
with  the  current  method  of  determining 
exemptions.  The  modification  of  the 


landing  limits  in  the  Atlantic  mackerel, 
squid  and  butterfish  fisheries  is 
necessEU^'  to  discourage  directed  fishing 
after  the  closure  of  the  directed 
fisheries, 

DATES:  Effective  December  23.  2000, 
except  for  amendments  in 
§§648.14(a)(73),  648.14(p)(3)  and  (p)(4). 
648, 22(c),  and  648.122(e),  which  are 
effective  Januarv-  26.  2001. 

ADDRESSES:  Copies  of  the  Regulator*' 
Impact  Review  (RIR),  the  Initial 
Regulator}'  Flexibility  Analysis  (IRFA) 
and  Final  Regulaton,'  Flexibility 
Analysis  (FRFA)  contained  within  the 
RIR.  and  the  Enviroimiental  Assessment 
(EA)  are  available  from  the  Northeast 
Regional  Office.  National  Marine 
Fisheries  Service.  One  Blackburn  Drive, 
Gloucester.  MA  01930-2298.  The  EA/ 
RIR/FRFA.  is  also  accessible  via  the 
Internet  at  http:/www. nero.gov/ro/doc/ 
nr.htm. 

Send  comments  on  any  ambiguity  or 
unnecessary  complexity  arising  from  the 
language  used  in  this  final  rule  to  the 
Northeast  Regional  Office  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Pearson,  Fisher>'  Policy 
Analyst,  at  978-281-9279. 

SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  for  this  action  was 
published  in  the  Federal  Register  on 
November  2,  2000  (65  FR  65818).  The 
comment  period  closed  on  November 
17,  2000. 

Revised  GRAs  and  Exemptions 

The  GRA  measures  contained  in  this 
final  rule  are  unchanged  from  those  in 
the  proposed  rule.  A  complete 
discussion  of  background  issues  that  led 
to  the  development  of  these  measures  is 
contained  in  the  preamble  to  the 
proposed  rule  and  is  not  repeated  here 
The  coordinates  and  time  periods  of  the 
modified  GRAs  are  listed  below.  Copies 
of  a  chart  depicting  the  areas  appear  in 
the  EA/RIR/IRFA/FRFA  and  are 
available  from  the  Administrator, 
Northeast  Region.  NMFS  (Regional 
Administrator)  upon  request  (see 
ADDRESSES).  This  final  nde  exempts 
Atlantic  mackerel  from  the  minimum 
mesh-size  requirements  in  all  of  the 
GRAs  and  exempts  the  Loligo  squid 
fisherv  from  the  minimum  mesh-size 
requirements  in  the  GRAs  from 
November  1  through  December  31. 
2000. 
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Northern  Gear  Restricted  Area  I 
(November  1  through  December 
31) 


Point 
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NORTHERN  Gear  Restricted  Area  II 
(December  1  through  January  31) 
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Southern  Gear  Restricted  Area 
(January  1  through  April  30) 


2  ^^1          po<"' 

N.  fat 

W  long 

M   ^^H                SGA  1 
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Procedures  for  Establishing  Exemptions 

NMFS  IS  also  modifying  the 
procedures  for  establishing  exemptions 
to  the  GR.'Xs.  The  current  regulations 
specif}-  that  a  fishery-  may  be  exempted 
from  the  GRAs  if  the  Regional 
Administrator,  in  consultation  with  the 
Mid-Atlantu:  Fishery  Management 
Council  (Council),  determines  that  s(  up 
caught  as  bycatch  in  small-mesh 
fisheries  is  less  than  10  percent,  by 
weight,  of  the  total  catch  and  that  the 
exemption  will  not  jeopardize 
achievement  of  the  fishing  mortalitv 
objectives  for  scup  This  final  rule 
revises  the  procedures  bv  instead 
authorizmg  the  Council  to  recommend 
exemptions  for  species  other  than  scup 
to  the  Regional  Administrator  through 
the  framework  adjustment  process  in 
the  Fisher\-  Management  Plan  for  the 
Summer  Flounder.  Scup.  and  Blat:k.  Sea 
Bass  Fisheries  (FMP)  This  procedure 
provides  for  greater  public  participation 
through  the  Council  process  and 
requires  supporting  rationale  for  any 
exemption. 

Modification  of  Landing  Limits 

NMFS  is  also  modifying  the 
regulations  pertaining  to  landings  limits 
specified  for  Atlantic  mackerel,  squid, 
and  butterfish,  as  recommended  by  the 
Council  at  its  August  2000  meeting. 
When  the  directed  fisheries  for  these 


species  are  closed,  vessels  with 
appropriate  fishing  permits  are  allowed 
to  land  an  allowance  of  incidentally 
harvested  fish.  This  action  limits  the  use 
of  the  allowance  to  once  each  calendar 
day  and  redefines  the  incidental 
allowance  as  a  possession  limit  rather 
than  as  a  landing  limit  to  enhance  at-sea 
enforcemt  nt  A  complete  discussion  of 
this  measure  appears  in  the  preamble  to 
the  proposed  rule  and  is  not  repeated 
here. 

Comments  and  Responses 

There  were  1 10  written  comments 
submitted  in  response  to  the  proposed 
rule  during  the  comment  period.  Most 
of  the  comments  were  submitted  by 
commerc  lal  fishing  industry  members. 
Several  conservation  groups  also 
submitted  a  co-signed  comment.  Other 
comments  were  received  from  the  New- 
England  Fishery  Management  Council 
(NEFMC).  the  Massachusetts  Division  of 
Marine  Fisheries  (MADMF).  the  Town 
of  East  Hampton.  NY,  and  the  Fifth 
Coast  Cluard  District  Office  of  Law 
Enforcement.  NMFS  considered  all 
comments  received  during  the  comment 
period  in  making  the  decision  to  issue 
this  final  rule  and  responds  to  these 
comments  here. 

Comment  1:  One  hundred  and  six 
commenters  supported  immediate 
adoption  of  the  proposed  modifications 
to  the  GRAs.  Several  noted  that, 
although  they  support  the  proposed 
c;RA  modifications  in  the  short  term, 
they  oppose  GRAs  as  a  long-term 
solution  for  reducing  scup  discards. 
These  t:onunenters  encouraged  NMFS  to 
consider  current  industry-  efforts  to 
conduct  experimental  work  that  may 
lead  to  fishing  and  gear  modifications  to 
reduce  scup  discards. 

Response:  This  final  rule  implements 
the  proposed  modifications  to  the  GRAs. 
Other  options  for  reducing  scup 
discards  will  be  considered  in 
conjunction  with  the  proposed  2001 
specifications  for  the  fishery  (65  FR 
71042,  November  28,  2000).  Other 
measures,  such  as  gear  modifications  to 
reduce  scup  discards,  will  be 
considered  by  the  Council  and  NMFS 
once  there  is  sufficient  scientific 
research  to  assess  their  effectiveness. 

Comment  2.  Tw-(3  c:ommenters 
opposed  the  proposed  modification  of 
the  GR.-\s.  They  were  concerned  that 
this  would  reduce  the  effectiveness  of 
the  GRAs  and  significantly  increase 
scup  discards  because  the  smaller  GRAs 
would  be  difficult  to  enforce  and 
because  they  do  not  account  for  annual 
changes  in  sc;up  migration  and  for  the 
displacement  of  fishing  effort  to 
adjacent  areas  of  potentially  high  scup 
bycatch.  Both  questioned  the  reliability 


of  the  available  sea  sampling  (observer) 
data,  which  indicate  that  the  proposed 
GR.\  modification  would  not 
significantly  increase  scup  discards. 

Response:  The  Council's  Scup 
Monitoring  Committee  (Scup  MC) 
review-ed  the  available  sea  sampling 
data  and  the  analysis  comparing  the 
discard  reductions  associated  with  the 
current  GRAs  to  those  of  the  proposed 
GR.-\s.  The  Scup  MC  recommended  that 
NMFS  adopt  the  modifications  as 
contained  in  the  proposed  rule.  NMFS 
acknowledges  that  the  sea  sampling  data 
upon  w-hich  the  analysis  is  based  are 
limited.  However,  the  same  limited  data 
were  used  to  establish  the  current  GRAs, 
which  these  commenters  supported. 
These  data  constitute  the  best  scientific 
information  available.  NMFS  believes 
that,  even  with  the  acknowledged 
limitations,  there  is  sufficient  rationale 
to  adopt  the  modified  GRAs  because 
they  are  estimated  to  offer  significant 
scup  discard  reductions  with  a 
considerably  smaller  negative  economic 
impact  on  industry  than  on  the  existing 
GRi-\s.  The  potential  displacement  of 
fishing  effort  to  adjacent  areas  was 
considered,  but  its  magnitude  cannot  be 
estimated.  The  U.S.  Coast  Guard  has 
indicated  that  the  geographic 
configuration,  size,  and  time  periods  of 
the  modified  GRAs  are  enforceable  and 
that  they  can  provide  adequate 
surveillance  to  detect  the  majority  of 
fishing  vessels  operating  in  the  areas. 

Comment  3:  One  hundred  and  six 
commenters  supported  the  proposed 
exemption  from  the  GRA  restrictions  for 
the  Atlantic  mackerel  small-mesh 
fishery,  and  105  commenters  supported 
the  temporary  exemption  of  the  Loligo 
squid  small-mesh  fishery-. 

Response:  This  final  rule  implements 
the  proposed  exemptions. 

Comment  4:  Two  commenters 
opposed  the  proposed  exemption  for  the 
Atlantic  mackerel  small-mesh  fishery- 
and  the  temporary  exemption  of  the 
Loligo  squid  small-mesh  fishery.  They 
expressed  concern  that  the  proposed 
exemptions  could  significantly  increase 
scup  discards.  One  commenter 
questioned  why  NMFS  apparently 
provided  lower  scup  bycatch  estimates 
for  the  Atlantic  mackerel  fishery-  in  the 
proposed  rule  for  this  action  than  in  the 
final  specifications  for  the  2000  fishery- 
without  explaining  the  basis  for  this 
change.  The  commenter  also  objected  to 
the  methodology  used  for  calculating 
scup  bycatch  in  the  mackerel  fishery\ 
which  divided  total  scup  catch  by  total 
catch  of  all  species  caught  on  directed 
mackerel  trips  (with  >  50  percent 
mackerel  catch).  The  commenter  stated 
that  this  methodology  disguises 
significant  scup  bycatch.  Both 


commenters  also  expressed  concern  that 
the  temporary  Loligo  squid  small-mesh 
exemption  could  be  interpreted  as  a 
precursor  fcTr  a  permanent  exemption. 

Response:  NMFS  believes  that  it  is 
appropriate  to  calculate  scup  bycatch  by 
comparing  scup  catch  to  total  fish  catch. 
This  method  is  also  used  to  determine 
exemptions  in  other  Northeast  Region 
fisheries.  Using  this  method,  the  highest 
percentage  of  scup  bycatch  for  any 
observed  directed  mackerel  trip  was  6.3 
percent,  based  upon  an  updated 
analysis  of  the  sea  sampling  database 
from  1 989  through  2000.  The  average 
percentage  of  scup  bycatch  for  all 
observed  directed  mackerel  trips  was 
0.39  percent.  On  the  basis  of  this 
information  (observed  trips),  it  does  not 
appear  that  the  directed  mackerel  small- 
mesh  fishery  jeopardizes  the  attainment 
of  scup  mortality  objectives.  Therefore, 
the  Scup  MC  recommended  that  the 
Atlantic  mackerel  small-mesh  fishery  be 
exempt  from  the  GRA  restrictions. 
NMFS  supports  the  Scup  MC's 
recommendation  to  exempt  the  Atlantic 
mackerel  small-mesh  fishery.  However, 
NMFS  also  recognizes  the  problems 
associated  with  using  a  threshold 
criterion  to  exempt  fisheries  that, 
although  they  have  overall  low 
percentages  of  scup  bycatch,  have 
occasionally  large  scup  discards  in 
single  tows.  To  better  consider  the 
impacts  of  such  fisheries  on  scup 
discard  mortality,  NMFS  is  changing  the 
procedures  for  establishing  exemptions 
to  remove  the  10-percent  threshold 
criterion  for  exemption,  as  discussed  in 
the  response  to  Comment  5. 

The  discrepancy  between  the  bycatch 
estimates  in  the  2000  specifications  and 
the  proposed  rule  for  this  action  is 
attributable  to  two  factors:  Differences 
in  the  methodologies  used  by  the 
Council  and  NMFS  to  calculate  bycatch, 
and  the  addition  of  sea  sampling  data 
from  trips  conducted  in  2000.  As 
mentioned,  NMFS  calculates  scup 
bvcatch  by  comparing  the  scup  catch  to 
the  total  catch.  In  the  EA  for  the  2000 
scup  specifications,  the  Council 
calculated  scup  bycatch  by  comparing 
the  scup  discards  to  the  total  scup  catch. 
The  Council's  methodology  resulted  in 
a  higher  percentage  estimate  of  scup 
discards  than  NMFS'. 

The  temporary  exemption  for  the 
Loligo  squid  small-mesh  fishery  is  not 
expected  to  increase  scup  discards 
significantly  because  the  directed  Loligo 
fishery  is  closed  for  the  period  of  the 
exemption  (through  December  31, 
2000).  The  exemption  will  allow  vessels 
in  the  GRAs  to  retain  up  to  2,500  lb 
(1,134  kg)  of  Loligo  squid  caught 
incidentally  while  participating  in  other 
exempt  fisheries  per  trip.  The  Loligo 


exemption  will  be  reconsidered  in 
conjunction  with  the  proposed  2001 
specifications  for  the  fishery.  A 
permanent  exemption  of  the  Loligo 
fishery  would  have  to  be  based  on  an 
assumption  that  directed  fishing  for 
Loligo  will  occur  and  would  require  a 
sufficient  factual  justification. 

Comment  5:  NMFS  received  many 
comments  in  support  of  the  proposed 
change  to  the  procedures  for 
establishing  exemptions  to  the  GRAs. 
However,  these  same  commenters  and 
several  others  objected  to  removal  of  the 
10-percent  bycatch  threshold  currently 
used  to  establish  exemptions  to  the  GRA 
restrictions.  These  commenters  believe 
that  precise,  quantifiable  bycatch 
criteria  are  needed  as  a  threshold  to 
evaluate  proposals  requesting 
exemptions. 

Response:  NMFS  believes  that  the  use 
of  a  quantified  standard  alone  is  not 
appropriate  for  determining  exemptions 
in  these  fisheries,  given  the  limited  data. 
Observer  data  for  small-raesh  trips, 
which  are  the  best  available  discard 
information,  are  not  available  for  all 
areas  and  time  periods  of  concern.  This 
makes  precise  characterization  of 
discards  difficult.  The  discard 
information  from  obser\-ed  trips  also 
indicates  that  these  fisheries  may  have 
significant  scup  bycatch  on  some  trips, 
which  could  be  masked  by  considering 
only  the  overall  percentage  of  scup 
bycatch.  This  catch  pattern  correlates 
with  anecdotal  information  identifying 
at  least  some  of  the  small-mesh  fisheries 
as  primary  sources  of  scup  discards. 
These  regulations  change  the  current 
procedure  used  to  establish  exemptions 
bv  delegating  that  authority  to  the 
Council.  The  Council,  by  using  the 
framework  adjustment  process  will 
allow  for  full  public  discussion  of  the 
issues,  an  analysis  of  impacts,  thorough 
Council  deliberation,  and  sound 
justification  to  support  any  proposed 
exemptions  to  the  GRA  restrictions. 

Comment  6:  NMFS  received  one 
corrmiert  in  support  of  the  measure  that 
will  allow  only  one  landing  of 
incidental  catch  allowances  in  the 
squid,  mackerel  and  butterfish  fisheries 
per  calendar  day. 

Response:  This  final  rule  implements 
this  measure. 

Changes  From  the  Proposed  Rule 

In  §  648.22(c)  the  word  "possess"  was 
added  to  clarify  the  fact  that  the 
incidental  allowance  is  a  possession 
restriction. 

In  §  648.14.  paragraph  (p)(4)  is 
retained  to  reflect  that  the  possibility 
exists  that  there  may  be  a  total  closure 
of  a  fishery;  and  the  word  "possess"  is 


added  to  clarify  the  fact  that  the  closure 
is  an  absolute  prohibition. 

The  designation  of  the  points  in  the 
GRAs  is  changed  to  reflect  that  they 
represent  discrete  enclosed  areas. 

No  other  changes  were  made  from  the 
proposed  rule. 

Classification 

NMFS  prepared  an  FRFA  for  this 
action.  A  copy  of  the  FRFA  is  available 
ft-om  NMFS  (see  ADDRESSES).  A 
summary  of  the  FRFA  follows: 

A  description  of  the  reasons  why 
action  by  the  agency  is  being  taken  and 
the  objectives  of  this  final  rule  are 
explained  in  the  preambles  to  the 
proposed  rule  and  final  rule  and  are  not 
repeated  here.  This  action  does  not 
contain  any  collection  of  information, 
reporting,  or  recordkeeping 
requirements.  It  does  not  duplicate, 
overlap,  or  conflict  with  any  other 
Federal  rules.  This  action  is  taken  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and 
regulations  at  50  CFR  part  648.  There 
are  no  compliance  costs  associated  with 
this  final  rule. 

One  hundred  and  ten  comments  were 
received  on  the  measures  contained  in 
the  proposed  rule,  but  none  were  in 
response  to  the  initial  regulatory 
flexibility  analysis  on  impacts  of  these 
measures  on  small  entities.  NMFS  has 
responded  to  comments  received  on  the 
proposed  rule  in  the  preamble  of  this 
final  rule.  No  substantive  changes  were 
made  from  the  proposed  rule. 

The  revised  GRAs  could  impact  the 
owners  of  any  vessel  that  would 
otherwise  have  fished  with  small  mesh 
in  the  affected  area.  In  the  analysis  of 
the  2000  specifications  for  the  summer 
flounder,  scup,  and  black  sea  bass 
fisheries,  the  Council  estimated  that  a 
maximum  of  172  vessels  (based  on  1998 
vessel  trip  report  (VTR)  data)  would  be 
affected  by  any  of  the  proposed  GRAs. 
This  estimate  was  based  on  the  largest, 
most  restricti\e  GRAs  considered  by  the 
Council.  Although  that  alternative  was 
not  implemented,  the  upper  limit  of 
affected  vessels  under  any  alternative, 
including  the  alternative  implemented 
in  this  final  rule,  is  1/2.  Because  the 
revised  GRAs  are  smaller  than  the  area 
analvzed  bv  the  Council,  the  number  of 
impacted  vessels  is  likely  to  be  less  than 
172.  However,  it  is  not  possible  to 
quantif\-  how  many  vessels  actually  will 
be  impacted  bv  the  smaller  GRAs. 

Exempting  mackerel  from  the  GR-^s 
may  potentially  affect  any  vessel 
possessing  a  mackerel  permit.  About 
1.980  commercial  vessels  currently  hold 
an  Atlantic  mackerel  permit,  based  on 
NMFS  permit  file  data.  According  to 
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NMFS  data.  11  percent  of  mackerel 
landings  (1989  -  2000).  valued  at 
S346.000  (1998  prices),  were  derived 
from  the  area  encompassed  b\-  the  C;RA 
established  by  this  final  rule 

The  Loligo  e.xemption  is  expe(.ted  to 
produce  positive  economic  impacts  on 
permitted  vessels.  However,  it  is 
difficult  to  estimate  how  many  vessels 
will  benefit  from  this  exemption  Due  to 
the  distance  of  the  GRAs  from  shore  ami 
the  current  landing  limit  of  2.500  lb 
(1.134  kg)  for  the  [x)!igo  fisher>-  resulting 
from  the  October  25.  2000.  closure  of 
the  directed  fishery.  N'MFS  believes  that 
this  measure  will  benefit  only  those 
vessels  targeting  other  exempt  species, 
such  as  Atlantic  mackerel,  and  are  able 
to  retain  the  Loligo  trip  limit. 

The  best  available  information 
indicates  that  the  modification  of 
landing  limits  in  the  Atlantic  mackerel, 
squid  and  huftf^rfish  fisheries  will 
impact  approximately  60  vessels  that 
have  reportedly  made  multiple  daily 
landings,  out  of  a  total  of  2.737  vessels 
holding  one  or  more  permits  in  these 
fisheri'^s  Although  vessels  engaging  in 
the  practice  of  making  multiple  landings 
in  one  calendar  day  will  suffer  some 
loss  in  revenue  as  a  result  of  the 
measure  to  prohibit  this  practice,  the 
benefits  of  having  quota  available  in 
subsequent  periods,  when  prices  are 
potentially  higher,  may  offset  this  loss. 

The  modification  of  exemptifjn 
criteria  and  procedures  is  an 
administrative  c:hange  that  is  not  likely 
to  result  in  any  economic  impacts  to 
small  entities. 

The  alternatives  implemented  by  this 
final  rule  are  expected  to  minimize 
ei;on(jmic  impacts  on  small  entities 
while  achieving  the  conservation  goals 
and  objectives  of  the  FMP  and  the 
Fisher\'  .Management  Plan  for  Atlantic 
Mackerel.  Squid,  and  Butterfish 
Fisheries,  The  alternative  to  retain 
status  quo  measures  was  considered  bv 
the  Council,  but  those  measures  were 
determined  to  result  in  greater  negative 
economic  impacts  than  the  alternative 
measures  that  arv  implemented  through 
this  final  rule  The  economic  impacts  of 
the  status  quo  measures  were  compared 
to  the  impacts  of  the  measures  enacted 
by  this  final  rule  in  the  classification 
section  of  the  proposed  rule 

The  C'ouncil  and  N'MFS  concluded 
that  the  alternative  to  modif\'  the 
configuration  of  the  GR,-\s,  as 
implemented  by  this  final  rule,  was 
preferable  to  the  status  quo  alternative 
because  it  provided  substantial 
economic  relief  to  small  entities 
participating  in  the  small-mesh  fisheries 
in  this  area  while  still  achieving 
significant  conservation  benefits. 
consistent  with  the  objectives  of  the 


FMP.  NMFS  believes  that  the 
configuration  of  the  modified  GRAs  is 
based  iipim  the  best  available 
information  While  other  modifications 
to  the  GR.\s  could  possiblv  further 
reduce  negative  economic  impacts  on 
small  entities,  the  existing  data  are  not 
sufficient  to  clearly  suggest  another 
alternative  that  would  still  achieve  the 
conservation  benefits  necessary  to  be 
consistent  with  the  FMP  and  with  the 
Magnuson-Stevens  Act. 

Similarly,  existing  data  indicate  that 
exempting  Atlantic  mackerel  and  Loligo 
squid  fisheries  from  the  GRi-\ 
restrictions  i^  justified  This  alternative, 
relative  to  the  status  quo  alternative  of 
no  exf'mptions.  provides  economic 
relief  to  participants  in  these  small- 
mesh  fisheries  who  will  fish  in  the 
GRAs.  with  relatively  little  negative 
impact  on  the  scup  resource.  However, 
the  available  data  on  the  Loligo  small- 
mesh  fishery  are  less  convincing  in  this 
regard  than  are  those  for  the  mackerel 
fisherv.  Therefore,  this  rule  exempts  the 
Loligo  fisherv  only  through  December 
31,  2000.  While  exempting  the  Loligo 
fishery  for  a  longer  term  would  likely 
provide  greater  economic  benefits  to 
small  entities,  at  least  in  the  short  term, 
such  an  exemption  could  result  in 
unacceptably  high  discard  mortality  of 
scup.  which  would  prevent  scup  from 
rebuilding  as  rtHjuircd  under  the 
Magnuson-Steven.s  Act  and  which  could 
i:ompri»mise  the  longer-term  health  of 
that  fishery. 

As  additional  information  on  scup 
discards  in  small-mesh  fisheries  in  the 
Mid-Atlantic  Bight  becomes  available, 
NMFS  anticipates  that  the  Council  will 
re-evaluate  the  GR.\s  and  related 
management  measures.  The  proposed 
specifications  for  the  2001  fisheries  for 
summer  flounder,  scup.  and  black  sea 
bass  contain  additional  alternatives  that 
are  being  considered  for  the  scup 
fishery. 

The  revision  of  the  trip  limits  for  the 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries  to  prevent  multiple  landings  in 
a  single  calendar  dav  will  impact  a 
limited  number  of  small  entities. 
However,  the  status  quo  alternative  has 
resulted  in  an  unanticipated  windfall 
for  those  fishermen  whcj  are  located 
close  enough  to  concentrations  of 
Loligo.  Ill  parti(  ular.  to  make  multiple 
landings  in  a  day  Because  these 
landings  occur  after  the  directed  fishery 
has  been  c:losed  but  are  still  counted 
against  the  [leriod's  quota,  the  status 
quo  alt(!riiative  can  result  in  quota 
overages,  which  must  be  deducted  from 
the  quota  of  a  future  period.  This  can 
cause  unintended  allocational  impacts 
both  geographically  and  among  boat- 
size  sectors  of  the  fisherv.  There  is  also 


the  possibility  that  quota  overages  could 
be  large  enough  to  negatively  impact  the 
resource.  The  selected  alternative 
prevents  these  problems  anddielps 
ensure  fair  access  to  these  resources  by 
small  entities  throughout  the  range  and 
temporal  extent  of  these  fisheries. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  .seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  final  rule.  Such  comments 
should  be  sent  to  the  Regional 
Administrator  (see  ADDRESSES). 

The  provisions  of  this  final  rule  that 
modifv'  the  existing  GRAs  and  exempt 
the  Atlantic  mackerel  and  Loligo  squid 
fisheries  relieve  a  restriction  and.  under 
5  U.S.C.  553(d)(1).  are  not  subject  to  a 
30-day  delay  in  effective  date. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dnti^d:  Dw.ember  20,  2000 

William  T.  Hogarth, 

Deputy-  Assistant  Administrator  for  Fisheries, 
Xationai  Marine  Fisheries  .Sen  ire. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

.\uthority:  ir>  I'.S.C   IHUl  rt  seq. 

2.  In  §  648.14.  paragraphs  (a)(73). 
(a)(122).  (a)(123).  (p)(3),  and  (p)(4)  are 
revised  to  read  as  follows: 

§648.14    Prohibitions. 

(a)  *  *  * 

(73)  Take,  retain,  possess,  or  land 
more  mackerel,  squid  or  butterfish  than 
specified  under  a  notification  issued 
under  §  648.22. 

***** 

(122)  Effective  January  1.  2001.  fish 
for.  possess  or  land  Loligo  squid,  silver 
hake,  or  black  sea  bass  in  or  from  the 
areas  and  during  the  time  periods, 
described  in  §  648.122(a).  (b).  or  (c) 
while  in  possession  of  midwater  trawl 
or  other  trawl  nets  or  netting  that  do  not 
m.eet  the  minimum  mesh-size 
restrictions  or  that  are  modified, 
obstructed  or  constricted,  if  subject  to 
the  minimum  mesh-size  requirements 
specified  in  §§  648.122  and  648.123(a). 
unless  the  nets  or  netting  are  stowed  in 
accordance  with  §  648.23(b). 
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(123)  Effective  December  27,  2000 
through  December  31,  2000,  fish  for, 
possess  or  land  silver  hake  or  black  sea 
bass  in  or  from  the  areas,  and  during  the 
time  periods  described  in  §  648.122(a), 
(b),  or  (c)  while  in  possession  of 
midwater  trawl  or  other  trawl  nets  or 
netting  that  do  not  meet  the  minimum 
mesh-size  restrictions  or  that  are 
modified,  obstructed  or  constricted,  if 
subject  to  the  minimum  mesh-size 
requirements  specified  in  §§  648.122 
and  648.123(a),  unless  the  nets  or 
netting  are  stowed  in  accordance  with  § 
648.23(b). 

***** 

(p)  *  *  * 

(3)  Take,  retain,  possess,  or  land 
mackerel,  squid  or  butterfish  in  excess 
of  a  possession  allowance  specified 
under  §  648.22. 

(4)  Take,  retain,  possess,  or  land 
mackerel,  squid  or  butterfish  after  a  total 
closure  specified  under  §  648.22. 
***** 

3.  In  §  648.22,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  648.22    Closure  of  the  fishery. 

***** 

(c)  Incidental  catches.  During  the 
closure  of  the  directed  fishery  for 
mackerel,  the  possession  limit  for 
mackerel  is  10  percent  by  weight  of  the 
total  amount  of  fish  on  board.  During  a 
period  of  closure  of  the  directed  fishery 
for  Loligo,  lUex,  or  butterfish,  the 
possession  limit  for  Loligo  and 
butterfish  is  2,500  lb  (1.13  mt)  each,  and 
the  possession  limit  for  Illex  is  5,000  lb 
(2.27  mt).  Vessels  may  not  land  more 
than  these  limits  during  any  single 
calendar  day,  which  is  defined  as  the 
24-hour  period  beginning  at  0001  hours 
and  ending  at  2400  hours. 

4.  In  §  648.122,  paragraph  (e)  is 
redesignated  as  paragraph  (f); 
paragraphs  (a),  (b),  (c),  and  (d)  are 
revised;  and  a  new  paragraph  (e)  is 
added  as  follows: 

§  648.1 22    Season  and  area  restrictions. 

(a)  Southern  Gear  Restricted  Area.  (1) 
From  January  1  through  April  30,  all 
trawl  vessels  in  the  Southern  Gear 
Restricted  Area  that  fish  for  or  possess 
non-exempt  species  as  specified  in 
paragraph  (a)(2)  of  this  section,  must 
fish  with  nets  that  have  a  minimum 
mesh  size  of  4.5  inches  (11.43  cm) 
diamond  mesh,  applied  throughout  the 
codend  for  at  least  75  continuous 
meshes  forward  of  the  terminus  of  the 
net,  or  for  codends  with  fewer  than  75 
meshes,  the  minimiun  mesh-size 
codend  must  be  a  minimum  of  one-third 
of  the  net,  measiued  from  the  terminus 
of  the  codend  to  the  headrope. 


excluding  any  turtle  excluder  device 
extension,  unless  otherwise  specified  in 
this  section.  The  Southern  Gear 
Restricted  Area  is  an  area  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated  (copies  of  a 
chart  depicting  the  area  are  available 
from  the  Regional  Administrator  upon 
request): 

SOUTHERN  GEAR  RESTRICTED 
AREA 


Point 

N.  lat. 

W.  long. 

SGA  1 

39^  00" 

72°  50" 

SGA2 

39°  11" 

72°  58" 

SGA  3 

38=  00" 

74'  05" 

SGA  4 

38^  00" 

73°  57" 

SGA1 

39=  00" 

72°  50" 

(2)  Non-exempt  species.  Unless 
otherwise  specified  in  paragraph  (d)  of 
this  section,  the  restrictions  specified  in 
paragraph  (a)(1)  of  this  section  apply  to 
vessels  in  the  Southern  Gear  Restricted 
Area  that  are  fishing  for  or  in  possession 
of  the  following  non-exempt  species: 
Black  sea  bass,  Loligo  squid,  and  silver 
hake  (whiting).  Vessels  fishing  for  or  in 
possession  of  all  other  species  of  fish 
and  shellfish  are  exempt  from  these 
restrictions. 

(b)  Northern  Gear  Restricted  Area  L 
(1)  From  November  1  through  December 
31,  all  trawl  vessels  in  the  Northern 
Gear  Restricted  Area  I  that  fish  for  or 
possess  non-exempt  species  as  specified 
in  paragraph  (b)(2)  of  this  section  must 
fish  with  nets  that  have  a  minimum 
mesh  size  of  4.5  inches  (11.43  cm) 
diamond  mesh,  applied  throughout  the 
codend  for  at  least  75  continuous 
meshes  forward  of  the  terminus  of  the 
net,  or  for  codends  with  fewer  than  75 
meshes,  the  minimum  mesh-size 
codend  must  be  a  minimum  of  one-third 
of  the  net,  measured  from  the  terminus 
of  the  codend  to  the  headrope. 
excluding  any  turtle  excluder  device 
extension,  unless  otherwise  specified  in 
this  section.  The  Northern  Gear 
Restricted  Area  I  is  an  area  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated  (copies  of  a 
chart  depicting  the  area  are  available 
from  the  Regional  Administrator  upon 
request): 

NORTHERN  GEAR  RESTRICTED 
AREA  I 


(2)  Non-exempt  species.  Unless 
otherwise  specified  in  paragraphs  (b)(3) 
and  (d)  of  this  section,  the  restrictions 
specified  in  paragraph  (b)(1)  of  this 
section  apply  to  vessels  in  the  Northern 
Gear  Restricted  Area  1  that  are  fishing 
for,  or  in  possession  of,  the  following 
non-exempt  species:  Black  sea  bass, 
Loligo  squid,  and  silver  hake  (whiting). 
Vessels  fishing  for  or  in  possession  of  all 
other  species  of  fish  and  shellfish  are 
exempt  from  these  restrictions. 

(3)  Temporarily  Exempted  Species. 
From  November  1 ,  2000  through 
December  31,  2000,  the  restrictions 
specified  in  paragraph  (b)(1)  of  this 
section  do  not  apply  to  vessels  in  the 
Northern  G  ear  Restricted  Area  I  that  are 
fishing  for,  or  in  possession  of  Loligo 
squid. 

(c)  Norihem  Gear  Restricted  Area  II. 
(1)  From  December  1  through  January 
31,  all  trawl  vessels  in  the  Northern 
Gear  Restricted  Area  II  that  fish  for  or 
possess  non-exempt  species  as  specified 
in  paragraph  (c)(2)  of  this  section  must 
fish  with  nets  that  have  a  minimum 
mesh  size  of  4.5  inches  (11.43  cm) 
diamond  mesh,  applied  throughout  the 
codend  for  at  least  75  continuous 
meshes  forward  of  the  terminus  of  the 
net,  or  for  codends  with  fewer  than  75 
meshes,  the  minimum-mesh-size 
codend  must  be  a  minimum  of  one-third 
of  the  net,  measured  from  the  terminus 
of  the  codend  to  the  headrope. 
excluding  any  turtle  excluder  device 
extension,  unless  otherwise  specified  in 
this  section.  The  Northern  Gear 
Restricted  Area  II  is  an  aj-ea  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated  (copies  of  a 
chart  depicting  the  area  are  available 
from  the  Regional  Administrator  upon 
request): 

NORTHERN  GEAR  RESTRICTED 
AREA  II 


Point 


N.  lat. 


W.  long. 


NGA  1 

41-  00" 

71=00" 

NGA2 

41°  00" 

71°  30" 

NGA  3 

40°  00" 

72°  40" 

NGA  4 

40°  00" 

72°  05" 

NGA  1 

41°  00" 

71    00" 

Point 


N.  lat. 


W  long 


NGA  6 

40=  00" 

71°  40 

NGA  7 

40   00" 

72°  10" 

NGA  8 

39   00" 

73=  09' 

NGA  9 

39   00" 

72   50' 

NGA  6 

40=  00" 

71°  40" 

(2)  Non-exempt  species.  Unless 
otherwise  specified  in  paragraphs  (c)(3) 
and  (d)  of  this  section,  the  restrictions 
specified  in  paragraph  (c)(1)  of  this 
section  apply  to  vessels  in  the  Northern 
Gear  Restricted  Area  II  thst  are  fishing 
for,  or  in  possession  of,  the  following 
non-exempt  species;  Black  sea  bass, 
Loligo  squid,  and  silver  hake  (whiting). 
Vessels  fishing  for  or  in  possession  of  all 
other  species  of  fish  and  shellfish  are 
exempt  from  these  restrictions. 
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(3)  Tpmporanlv  Exempted  Species. 

From  Df^c  finbtT  1,  2000  through 
December  31.  2000.  the  restrictions 
specified  in  paragraph  ((  111)  of  this 
section  do  not  apph  to  vessel-,  m  th-' 
\(jrthern  Gear  Restricted  Area  11  that  an- 
fishing  for.  or  in  possession  of  l^iligo 
squid 

(d)  Tmnsitm'^  \'t'sseK  tiiat  are  ^uii|i'i  t 
to  the  provisions  of  the  Southern  and 
Northern  GR.\s.  as  specified  m 
paragraph.-,  (a),  (b).  and  (c)  of  this 
section  may  transit  these  areas  provided 
that  trawl  net  codends  on  board  of  mesh 
size  less  than  that  specified  in 
paragraphs  (a),  (b).  and  (( ]  of  thi^ 
section  are  not  available  for  immediate 
use  and  are  stowed  in  acxordance  w  ith 
the  provisions  of*?  648.23(b). 

le)  Addition  or  deletion  of 
exemptions  The  MAFMC  may 
recommend  to  the  Regional 
Administrator,  through  the  framework 
procedure  specified  in  4^  648  lOH(a). 
additums  or  deletions  to  e.xemptions  tor 
fisheries  other  than  scup.  A  fisher\  inav 
be  restricted  or  exempted  bv  area.  gear. 
season,  or  other  means  determined  to  be 
appropriate  to  reduce  bycatch  of  m  up 

*  <r  *  «  « 

iFK  Doi    00-  )2956  Filed  12-21-00;  4:33  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  001215358-0358-01:  113000A] 

RIN  0648-AN78 

Fisheries  oft  West  Coast  States  and  in 
the  Western  Pacific;  Coastai  Pelagic 
Species  Fisheries;  Annual 
Specifications 

agency:  Natitmal  Marine  Fisheries 

Sen.-ice  (N\fF.S|.  National  Oceanu  .md 

Atmospheric:  Administration  INO.A.M. 

Commerce 

ACTION:  Final  harvest  guideline. 


SUMMARY:  NMFS  announces  the  annual 
harvest  guideline  for  Pacific  sardine  m 
the  exclusive  economic:  zone  off  the 
Pacific  coast  for  the  January  1.  2001, 
through  December  31.  2001,  fishing 
season.  This  harvest  guideline  has  been 
calculated  according  to  the  regulations 
implementing  the  Coastal  Pelagic 
Species  Fisher\'  Management  Plan 
(FMP).  The  intended  effect  of  this  a(  tion 
is  to  establish  allowable  harvest  levels 
for  Pacific  sardine  off  the  Pacific  coast 
DATES:  Effective  [anuarv  1.  2001, 
through  Dec:ember  31.  2001 


ADDRESSES:  The  report  Stock. 
Assessment  of  Pac:ifi(:  Sardine  with 
Management  Recommendations  for 
2001  IS  .ivailable  from  Rebecca  Lent. 
.\dininistrator.  .Southwest  Region, 
(Regional  .Kdniinistratcir).  NMFS.  501 
West  ()(  ean  Blvd.,  Suite  4200.  Long 
Heai  h.  C.X  40802-4213 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  |   Morgan,  Southwest  Region. 
NMFS.  .562-480-4036 

SUPPLEMENTARY  INFORMATION:  The  FMP 
div  ides  managed  species  into  two 
(  atet;ories   activelv  managed  and 
monitored   Harvest  guidelines  for 
ac  lively  managed  species  (Pacific 
sardine  and  Pacific  mackerel)  are  based 
on  formulas  applied  to  current  biomass 
estimates.  Harvest  guidelines  for 
monitored  spec  les  (jack  mackerel, 
northern  anchovv.  and  market  squid), 
whic:h  are  underutilized  or  under  the 
luris(iic:tion  of  the  State  of  California, 
are  not  based  on  c;urrent  biomass 
estimates,  although  a  constant  allowable 
hiologic:ai  catch  (ABC)  for  each  species 
IS  based  on  the  long-term  yield  of  each 
species 

.At  a  public  meeting  each  vear.  the 
biomass  for  each  actively  managed 
spec:ies  is  presented  at  a  public  meeting 
held  bv  the  Pacific;  Fishery  Management 
C^ouncil's  ((]ounc:il)  Coastal  Pelagic 
Species  Management  Team  (Team).  At 
that  time,  the  biomass,  the  harvest 
guideline,  and  tht>  status  of  tbe  fishery 
IS  re\  iewed  Following  review  and 
rec:ommendatii)ns  bv  the  Council  and 
afttT  hearing  all  public  comments, 
NMFS  publishes  the  annual  harvest 
guideline  in  the  Federal  Register  before 
the  beginning  of  the  fishing  season. 

On  October  17.  2000,  in  accordance 
with  the  proc;e(iures  of  the  FMP.  the 
biomass  report  and  harvest  guideline  for 
Pac:ifi(.  sardine  were  reviewed  at  a 
public:  meeting  of  the  Team  at  the 
offices  of  the  Southwest  Region  in  Long 
Beai:h.  Califcjrnia.  .A  public  meeting 
between  the  Team  and  the  Council's 
t;PS  .Advisory  Subpanel  (Subpanel)  was 
held  the  following  day.  The  Council 
reviewed  the  report  at  its  meeting  of 
November  2,  2000.  and  heard  comments 
from  its  advisory  bodies  and  the  public. 
No  signific^ant  c:omments  on  the  biomass 
estimate  were  rec:eived:  therefore,  the 
(Council  rec:ommended  to  NMFS  that  the 
biomass  and  harvest  guideline  be 
announced. 

The  sardine  population  was  estimated 
Using  a  moidified  version  of  the 
integrated  stock  assessment  model 
(ailed  Ciatch  at  Age  Analysis  of  Sardine- 
Two  Area  Model  (C;ANSAR-TAM). 
(LANS.XR-TAM  is  a  forward-casting, 
age-structured  analysis  using  fishery 
dependent  and  fishery  independent  data 


to  obtain  annual  estimates  of  sardine 
abundance,  year-class  strength,  and  age- 
specific  fishing  mortality  for  1983 
through  2000.  The  modification  of 
CANSAR-TAM  was  developed  to 
account  for  the  expansion  of  the  Pacific 
sardine  stock  northward  to  include 
waters  off  the  northwest  Pacific  coast. 
Documentation  of  the  2000  estimate  is 
desc:ribed  in  Stock  Assessment  of 
Pacific  Sardine  with  Management 
Recommendations  for  2001  (see 
ADDRESSES). 

The  formula  in  the  FMP  uses  the 
following  factors  to  determine  the 
harvest  guideline: 

1 .  The  biomass  of  age  one  sardine  and 
above.  For  2000,  this  estimate  is 

1 ,182,465  metric  tons  (mt). 

2.  The  cutoff  This  is  the  biomass 
level  below  which  no  commercial 
fishery  is  allowed.  The  FMP  established 
this  level  at  150,000  mt. 

3.  The  portion  of  the  sardine  biomass 
that  is  in  U.S.  waters.  For  2000,  this 
estimate  is  87  percent,  based  on  the 
average  of  larval  distribution  obtained 
from  scientific  cruises  and  the 
distribution  of  the  resource  obtained 
from  logbooks  of  fish-spotters. 

4.  The  harvest  fraction.  This  is  the 
percentage  of  the  biomass  above  150,000 
mt  that  may  be  harvested.  The  fraction 
used  varies  (5-15  percent)  with  current 
ocean  temperatures,  A  higher  fraction  is 
used  for  warmer  ocean  temperatures, 
which  favor  the  production  of  Pacific 
sardine,  and  a  lower  fraction  is  used  for 
cooler  temperatures.  For  2000,  the 
fraction  was  15  percent  based  on  three 
seasons  of  sea  surface  temperature  at 
Scripps  Pier,  California. 

Based  on  the  estimated  biomass  of 
1,182,465  mt  and  the  formula  in  the 
FMP,  a  harvest  guideline  of  134,737  mt 
was  calculated  for  the  fishery  beginning 
Januarv'  1,  2001.  The  harvest  guideline 
is  allocated  one-third  for  Subarea  A, 
which  is  north  of  35°  40'  N.  lat.  (Pt, 
Piedras  Blancas,  CA)  to  the  Canadian 
border,  and  two-thirds  for  Subarea  B, 
which  is  soi'th  of  35°  40'  N,  lat.  to  the 
Mexican  bi      er.  Any  unused  resource 
in  either  area  will  be  reallocated 
between  areas  to  help  ensure  that  the 
optimum  yield  will  be  achieved.  The 
northern  allocation  is  44,912  mt;  the 
southern  allocation  is  89,825  mt. 

Classification 

This  action  is  authorized  by  50  CFR 
660,509  and  is  exempt  from  review 
under  Executive  Order  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  for  good 
cause  under  5  U.S.C.  553(b)(B)  that 
providing  prior  notice  and  an 
opportunity  for  public  comment  on  this 
action  is  unnecessary  because 
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establishing  the  harvest  guideline  is  an 
ministerial  act,  determined  by  applying 
formulas  in  the  FMP.  During  the 
comment  periods  for  Amendment  8  to 
the  CPS  FMP  and  its  proposed  rule,  the 
public  was  given  an  opportunity  to 
comment  on  these  formulas. 

Because  this  final  rule  merely 
announces  the  result  of  harvest 
guideline  calculations  and  does  not 


require  any  participants  in  the  fisherv'  to 
take  action  or  to  come  into  compliance, 
the  AA  finds  for  good  cause  under  5 
U.S.C.  553(d)(3)  that  delaying  the 
effective  date  of  this  final  rule  for  30 
days  is  unnecessary. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  action  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 


Regulatory'  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  are  not  applicable. 

Authority:  Ih  l'  S.C,  IHOl  /■/  seq. 

IDated:  IJei  nmijcr  20.  2000 
William  T.  Hogarth. 

Deputy  Assistant  Adnuni'^'.ratiir  Inr  Fisheries. 
Xational  Sfarine  Fisheries  Sen  k  t- 
|FR  Dot    00-33005  Filed  12-2()-O0.  8.4.")  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  HOUStNG  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Part  1701 
RIN2550-AA15 

Assessments 

agency:  Office  of  Federal  Housing 
Enterprise  Oversight.  HUD 
ACTION:  Proposed  regulation. 


summary:  The  Office  of  Federal  Housing 
Enterprise  Oversight  is  proposing  a 
regulation  setting  fr)rth  its  policy  and 
procedures  with  respect  to  the  annual 
assessment  of  the  Federal  National 
Mortgage  Association  and  the  Federal 
Home  Loan  Mortgage  Corporation  as 
provided  bv  statute. 
DATES:  Written  comments  on  the 
proposed  regulation  must  be  received  by 
lanuary  26,  2001 

ADDRESSES:  Send  written  comments 
concerning  the  proposed  regulation  to 
Alfred  M.  Pollard.  General  Counsel. 
Office  of  Federal  Housing  Enterprise 
Oversight,  Fourth  Floor,  1700  G  Street. 
N\V  ,  Washington,  DC  205.52.  Written 
comments  may  also  be  sent  to  Mr 
Pollard  bv  electronic  mail  at 
RegComments(e)OFHEO.gov  OFHEO 
requests  that  written  comments 
submitted  in  hard  copy  also  be 
accompanied  by  the  electronic  version 
in  MS  Word  2  or  in  portable  document 
format  (PDF)  on  3.5"  disk. 
FOR  FURTHER  INFORMATION  CONTACT: 
Isabella  W.  Saminons,  Associate  General 
Counsel,  telephone  (202)  414-3790,  (not 
a  toll-free  number),  Office  of  Federal 
Housing  Enterprise  Oversight.  Fourth 
Floor,  1700  G  Street.  NW.,  Washington, 
DC  20552.  The  telephone  number  for 
the  Telecommunications  Device  for  the 
Deaf  15(800)877-8339. 
SUPPLEMENTARY  INFORMATION: 

Comments 

OFHEO  requests  comments  from  the 
public  and  will  take  all  {:omments  into 


consideration  before  issuing  the  final 
regulation.  Copies  of  all  comments  will 
be  posted  on  the  OFHEO  Internet  web 
site  at  http://l^^^^^■  ofbeo.gov.  In 
addition,  copies  of  all  comments 
received  will  he  available  for 
examination  by  the  public  at  the  Office 
of  Federal  Housing  Enterprise 
Oversight.  Fourth  Floor.  1700  G  Street. 
NW..  Washington,  DC  20552. 

Background 

Title  XIII  of  the  Housing  and 
(iommunity  Development  Act  of  1992, 
Pub.L.  No.  102-550.  entitled  the  Federal 
H(jusing  Enterprises  Financial  Safety 
and  Soundness  Act  of  1992  (Act), 
established  OFHEO  as  an  independent 
office  within  the  Department  of  Housing 
and  L'rban  Development  to  ensure  that 
the  Federal  National  Mortgage 
Association  (Fannie  Mae)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  (collectively, 
the  Enterprises)  are  capitalized 
adequately  and  operate  safely  and  in 
compliance  with  applicable  laws,  rules 
and  regulations. 

-Section  1316  of  the  Act  (12  U.S.C. 
4516)  provides  that  OFHEO  may 
establish  and  collect  annual  assessments 
from  the  Enterprises.  OFHEO  has  been 
assessing  the  Enterprises  pursuant  to 
section  1316  and  proposes  to  set  forth 
its  policies  and  procedures  with  respect 
to  such  assessments  in  the  proposed 
regulation. 

Section-by-Section  .\nalysis 

Section  1701  1     Purpose 

This  section  states  that  the  purpose  of 
the  proposed  regulation  is  to  set  forth 
the  policy  and  procedures  of  OFHEO 
with  respect  to  the  annual  assessments 
of  the  Enterprises  under  section  1316  of 
the  Act.  The  Act  provides  for  an  initial 
annual  assessment  for  the  startup  costs 
of  OFHEO;  however,  since  the  initial 
annual  assessment  has  been  collected 
and  OFHEO  no  longer  has  start  up  costs, 
the  initial  annual  assessment  is  not 
addressed  in  the  proposed  regulation. 

Section  1701  2     Definitions 

Section  1701.2  sets  forth  the 
definition  of  terms  used  in  the  proposed 
regulation. 

The  term  "Act'"  is  defined  to  mean  the 
Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992,  Title 
XIII  of  the  Housing  and  Community 
Development  Act  of  1992.  Pub.L.  No. 


102-550.  §  1301,  Oct.  28.  1992.  106  Stat. 
3672.  3941-4012  (1993). 

The  term  "adequately  capitalized"  is 
defined  to  mean  the  adequately 
capitahzed  capital  classification  under 
section  1364  of  the  Act  (12  U.S.C.  4614). 
It  is  used  in  proposed  §  1701.4. 

The  term  "Director"  is  defined  to 
mean  the  Director  of  the  Office  of 
Federal  Housing  Enterprise  Oversight  or 
his  or  her  designee.  The  Director  may 
delegate  his  or  her  authority  under 
section  1316  of  the  Act  to  officers  or 
employees  of  OFHEO. 

The  term  "Enterprise"  is  defined  to 
mean  the  Federal  National  Mortgage 
Association  and  the  Federal  Home  Loan 
Mortgage  Corporation. 

The  term  "surplus  funds"  is  defined 
to  mean  funds,  which  were  collected 
from  an  Enterprise  in  connection  with 
an  annual  assessment,  that  are 
unobligated  as  of  September  30  of  each 
fiscal  year.  Appropriated  funds  of 
OFHEO  are  available  for  obligation  and 
expenditure  for  an  indefinite  period 
without  fiscal  year  limitation.  Notablv. 
section  1316(d')  of  the  Act  (12  U.S.C. 
4516(d))  requires  the  crediting  of 
surplus  funds  that  are  "unobligated  at 
the  end  of  the  year  for  which  the 
assessment  was  collected."  Any 
unobligated  funds  remaining  as  of 
September  30,  regardless  when  they 
were  collected,  should  be  treated  as 
surplus  funds  and  credited  to  the 
annual  assessment. 

The  term  "total  assets  '  is  used  in 
§  1701.3(b)  of  the  proposed  regulation  in 
connection  with  the  calculation  of  the 
proportional  amount  of  the  annual 
assessment  of  each  Enterprise.  The 
definition  of  the  term  "total  assets"  is 
broader  than  the  definition  of  the  term 
"total  assets"  in  section  1316(b)(3)  of 
the  Act  (12  U.S.C.  4516(b)(3))  in  that  it 
lists  the  types  of  other  off-balance  sheet 
assets  to  be  used  in  the  calculation  of 
total  assets.  The  assets  used  to  calculate 
total  assets  for  purposes  of  the  annual 
assessment  are  the  same  as  the  assets 
used  to  calculate  the  minimum  capital 
level  of  an  Enterprise  under  12  CFR  part 
1750.  subpart  A.  The  proposed 
regulation  defines  the  term  as  the  sum. 
as  of  the  June  quarterly  minimum 
capital  report  of  the  Enterprise  under  12 
CFR  part  1750.  subpart  A.  of  the  on- 
balance-sheet-assets,  as  adjusted  in  the 
June  quarterly  minimum  capital  report 
under  12  CFR  part  1750,  subpart  A;  the 
unpaid  principal  balance  of  outstanding 
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mortgage-backed  securities  issued  or 
guaranteed  by  the  Enterprise  that  are  not 
included  in  on-balance-sheet  assets; 
one-half  of  the  average  dollar  amount  of 
commitments  outstanding  each  quarter 
over  the  preceding  four  quarters;  the 
sum  of  the  credit-equivalent  amounts 
for  interest  rate  contracts;  the  unpaid 
principal  balance  of  other  guaranteed 
obligations,  such  as  multifamily  credit 
enhancements;  other  guaranteed 
amounts,  such  as  sold  portfolio 
remittances  pending;  and  other  off- 
balance-sheet  obligations,  as  determined 
by  the  Director. 

The  term  "OFHEO"  is  defined  to 
mean  the  Office  of  Federal  Housing 
Enterprise  Oversight. 

Section  1701.3    Annual  Assessments 

Paragraph  (a)  of  proposed  §  1701.3 
sets  forth  the  authority  of  the  Director  to 
establish  and  collect  assessments  under 
section  1316(a)  of  the  Act  (12  U.S.C. 
4516(a)).  As  provided  in  section  1316(a) 
and  (f)  of  the  Act  (12  U.S.C.  4516(a)  and 
(f)).  the  proposed  regulation  provides 
that  the  Director  may,  to  the  extent 
provided  in  appropriation  acts,  establish 
and  collect  from  the  Enterprises  an 
annual  assessment  for  each  fiscal  year. 
It  further  indicates  that  the  amount  of 
the  annual  assessment  shall  not  exceed 
the  estimated  amount  to  be  sufficient  to 
provide  for  the  necessary  administrative 
and  non-administrative  expenses  to 
carry  out  the  responsibilities  of  the 
director  relating  to  the  Enterprises  and 
to  carry  out  the  pm-poses  of  Uie  Act. 

Paragraph  (b)  of  proposed  §  1701.3 
reiterates  the  statutory  formula  in 
section  1316(b)  of  the  Act  (12  U.S.C. 
4516(b))  for  determining  how  the  annual 
assessment  is  to  be  allocated  between 
the  Enterprises.  The  allocation  for  each 
Enterprise  is  the  proportion  of  the 
annual  assessment  that  bears  the  same 
ratio  to  the  total  annual  assessment  as 
the  total  assets  of  each  Enterprise  bears 
to  the  total  assets  of  both  Enterprises. 
The  term  "total  assets"  is  defined  in 
proposed  §1701,2. 

Section  1316(b)(2)  of  the  Act  (12 
U.S.C.  4516(b)(2))  requires  the 
Enterprises  to  pay  their  proportional 
share  of  the  annual  assessment  in 
semiannual  payments  on  or  before 
October  1  and  April  1  of  each  fiscal 
year.  Paragraph  (c)(1)  of  proposed 
§  1701.3  restates  this  requirement  eind 
clarifies  that  one-half  of  the 
proportional  share  of  the  annual 
assessment  is  to  be  paid  in  each 
semiannual  payment. 

Paragraph  (c)(2)  of  proposed  §  1701.3 
also  explains  how  the  semiannual 
payments  are  to  be  handled  in  the  event 
OFHEO  does  not  have  a  regular 
appropriation  as  of  October  1  of  any 


year.  When  legislative  action  on  a 
regular  appropriation  bill  is  not 
completed  before  the  beginning  of  a 
fiscal  year,  a  continuing  appropriation 
(also  called  a  continuing  resolution) 
may  be  enacted  to  provide  funding  for 
the  affected  agencies  until  their  regular 
appropriations  are  enacted.  In  such  a 
situation,  each  Enterprise  is  to  pay,  by 
such  date  as  determined  by  the  Director, 
an  amount  that  is  determined  by 
applying  the  annual  assessment 
proportion  calculated  pursuant  to 
paragraph  (b)  of  proposed  §  1701.3  to 
the  amount  authorized  by  the  Office  of 
Management  and  Budget  (OMB).  After 
OFHEO  receives  a  regular 
appropriation,  the  amount  of  the 
proportional  share  of  the  annual 
assessment  collected  from  each 
Enterprise  is  to  be  reduced  by  the  partial 
payments  made  by  each  Enterprise  in 
connection  with  any  continuing 
appropriations.  In  the  event  there  is  no 
continuing  appropriation  as  of  October 
1  of  any  fiscal  year,  OFHEO  would 
continue  to  operate  if  authorized  by 
OMB  to  use  funds  remaining  from  the 
prior  fiscal  year  assessment. 

Paragraph  (d)  of  proposed  §  1701.3 
provides  that  the  annual  assessment  is 
to  be  credited  by  the  amount  of  any 
surplus  funds,  a  requirement  which  is 
set  forth  in  section  1316(d)  of  the  Act 
(12  U.S.C.  4516(d)).  Paragraph  (d)  also 
provides  that  surplus  funds  are  to  be 
allocated  in  the  same  proportion  in 
which  they  were  collected,  except  as 
determined  by  the  Director.  The  term 
"surplus  funds"  is  defined  in  proposed 
§1701.2. 

Section  1701.4    Increase  in  Semiannual 
Payments 

Proposed  §  1701.4  sets  forth  the 
authority  of  the  Director  under  section 
1316(c)  of  the  Act  (12  U.S.C.  4516(c))  to 
provide  for  an  increase  in  the  semi- 
annual payments  made  by  an  Enterprise 
that  is  not  classified  as  "adequately 
capitalized,"  as  that  term  is  defined  in 
proposed  §  1701.2.  The  funds  collected 
under  this  provision  are  to  be  deposited 
in  the  Federal  Housing  Enterprise 
Oversight  Fund,  but  are  not  to  be 
considered  funds  appropriated  by 
Congress. 

Section  1 701.5    Notice  and  Re\iew 

Paragraph  (a)  of  proposed  §  1701.5 
codifies  the  OHFEO  practice  of 
providing  the  Enterprises  with  written 
notice  of  the  annual  assessment, 
semiannual  payments,  any  partial 
payments,  and  any  changes  in  the 
assessment  procedures. 

Paragraph  (b)  of  proposed  §  1701.5 
provides  that,  at  the  written  request  of 
an  Enterprise,  the  Director,  in  his  or  her 


discretion,  may  review  the  calculation 
of  the  Enterprise's  proportional  share  of 
the  assessment,  semiannual  payments  or 
partial  payments.  The  determination  of 
the  Director  is  final.  Review  by  the 
Director  does  not  suspend  the  obligation 
of  the  Enterprise  to  make  the 
semiannual  payment  or  partial  payment 
on  or  before  the  date  it  is  due.  except 
as  provided  by  the  Director. 

Section  1701.6    Delinquent  Payments 

This  section  of  the  proposed 
regulation  reiterates  the  statutory 
requirements  with  respect  to  the 
assessment  of  interest  and  penalties  on 
delinquent  payments.  It  provides  that 
the  Director  may  assess  interest  and 
penalties  on  delinquent  payments  of 
any  assessment  under  this  part  in 
accordance  with  31  U.S.C.  3717  (interest 
and  penalties  on  claims)  and  12  CFR 
part  1704  (debt  collection).  The  Director 
may  waive  interest  and  penalties  in  his 
or  her  discretion.  Any  interest  and 
penalties  collected  under  this  section 
are  to  be  transferred  to  the  general  fund 
of  the  Treasury'  of  the  United  States. 

Section  1 701 . 7    Enforcement  of 
Payment 

Proposed  §  1701.7  provides  that 
notwithstanding  §  1701.6,  the  Director 
mav  enforce  the  payment  of  assessments 
pursuant  to  the  authority  of  section 
1371  (12  U.S.C.  4631)  (cease-and-desist 
proceedings);  section  1372  (12  U.S.C. 
4632)  (temporar\'  cease-and-desist 
orders),  and  section  1376  (12  U.S.C. 
4636)  (civil  money  penalties)  of  the  Act. 
These  sections  authorize  the  Director  to 
take  enforcement  actions  for  violations 
of  any  provisions  of  the  Act. 

Section  1 701 .8    Deposit  in  Fund 

As  provided  in  1316(f)  of  the  Act  (12 
U.S.C.  4516(f)).  this  section  of  the 
proposed  regulation  would  require  that 
OFHEO  deposit  any  assessments 
collected  under  this  part  in  the  Federal 
Housing  Enterprise  Oversight  Fund 
established  in  the  Treasur*-  of  the 
United  States. 

Regulatory  Impact 

Executive  Order  12866.  Regulatory 
Planning  and  Re\iew 

The  proposed  regulation  is  not 
classified  as  a  significant  rule  under 
Executive  Order  12866  because  it  will 
not  result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
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abilitv  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  for'Mgn 
markets.  Accordingly,  no  reguiatorv 
impact  assessment  is  required  and  this 
proposed  regulation  has  not  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Regulator,-  Flexibilitv  Act 

The  Regulator.-  Flexibilitv  Act  (5 
I'.S.C.  601  pf  scq  ]  requires  that  a 
regulation  that  has  a  significant 
economic:  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
inc  lude  an  initial  regulatory  flexibility 
analysis  describing  tho  regulation's 
impact  on  small  entities  Such  an 
analvsis  need  not  be  undertaken  if  the 
agency  has  rertifieci  that  the  regulatidn 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C  605(bt  OFHEO  has 
considered  the  impact  of  the  proposed 
regulation  under  tht-  Rt-gulatory 
Flt!xibilitv  Act.  The  Cieneral  Counsel  of 
(3FHEC)  certifif;s  that  the  proposed 
rei!ulatii)ii.  if  adopted,  is  not  likely  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  because  the  regulation  is 
applicable  onlv  to  the  Enterprises, 
which  art'  not  small  tmtities  for 
purposes  of  the  Reguiatorv  Flexibilitv 
Act 

List  of  Subjects  in  12  CFR  Part  1701 

(io\t'rnment  Sponsored  Enterprises. 
Reporting  and  recordkeeping 
requirements. 

.\ccordingly.  for  the  reasons  stated  in 
the  preamble,  OFHEC)  proposes  to  add 
12  CFR  part  1701  as  follows: 

PART  1701— ASSESSMENTS 

Sec. 

1701.1  Purpose. 

1701.2  Definitions. 

1701.3  .^nnuaJ  assessments. 

1701.4  Increase  in  semiannual  payments. 

1701.5  Notice  and  review. 

1701.6  Delinquent  payments. 

1701.7  Enfon;emBnt  of  payment. 

1701.8  Deposit  in  fund. 

.Authority:  12  I'  S.C.  4516. 

§1701.1     Purpose. 

This  part  sets  forth  the  policy  and 
procedures  of  OFHEO  with  respect  to 
the  establishment  and  r(.)llection  of  th»' 
annual  assessments  of  the  Enterprises 
undtT  section  1316  of  the  Act. 

§1701.2    Definitions. 

For  purposes  of  this  part,  the  term — 
(a)  Act  means  the  Federal  Housing 
Enterprises  Financ:ial  Safety  and 
Soundness  Act  of  1992,  Title  XIII  of  the 


Housing  and  Communitv  Development 
Act  of  1992,  Pub.L.  No.  102-550,  §  1301, 
tic  t   28,  1992,  106  Stat.  3672,  3941-4012 
11993) 

(b)  AdtHjuatf'lv  capitalizt'd  means  the 
adequately  capitalized  for  purposes  of 
the  capital  classification  under  section 
1364  of  the  Act  (12  U.S.C.  4614) 

(c)  Director  means  the  Director  of  the 
Office  of  Federal  Housing  Enterprise 
Oversight  or  his  or  her  delegate. 

(d)  Enttrprise  means  the  Federal 
National  Mortgage  .Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation. 

(e)  Surplus  funds  means  the  funds 
from  an\  annual  assessment  collected 
from  an  Enteqirise  that  are  not  obligated 
as  of  .September  30  of  each  fiscal  year. 

(Hi  1 )  Total  tisst'ts  means  the  sum.  as 
nf  the  lunc  quarterly  minimum  capital 
report  iif  till!  Enterprise  under  12  CFR 
part  1750,  subpart  A,  of: 

(i)  On-balance-sheet  assets,  as 
adjusted  in  the  lune  quarterly  minimum 
capital  report  of  the  Enterprise  under  12 
CFR  part  1750.  subpart  A: 

(ii)  The  unpaid  princ:ipal  balance  of 
outstanding  mortgage-bac:ked  securities 
issued  or  guaranteed  bv  the  Enterprise 
that  are  not  included  in  on-balance- 
sheet  assets: 

(iii)  One-half  of  the  average  dollar 
amount  of  commitments  outstanding 
eai  h  (juarter  over  the  prec  eding  four 
quarters; 

(iv)  The  sum  of  the  credit-equivalent 
amounts  for  interest  rate  contracts; 

[\]  The  unpaid  princ:ipal  balance  of 
other  guarantt^ed  obligations,  such  as 
multifamilv  credit  enhancements; 

(vi)  Other  guaranteed  amounts,  such 
as  sold  portfolii)  remittanc:es  pending; 
and 

(vii)  Other  off-balance-sheet 
obligations  as  determined  by  the 
Director. 

(g)  OFHEO  means  the  Office  of 
Federal  Housing  Enterprise  Oversight. 

§  1 701 .3    Annual  assessments. 

(a)  Estiiblisluuriit  of  (issfssnifnt.  The 
Director  mav.  to  the  extent  provided  in 
apfiropriatiun  ac:ts,  establish  and  collect 
from  the  Enterprises  an  annual 
assessment  for  each  fiscal  year,  as 
allocated  under  paragraph  (b)  of  this 
section  The  amount  of  the  annual 
assessment  shall  not  exceed  the 
estimated  amount  to  be  sufficient  to 
provide  for  the  nec:essary  administrative 
and  non-administrative  expenses  to 
carry  out  the  responsibilities  of  the 
Director  relating  to  the  Enterprises  and 
to  carrv  out  the  purposes  of  the  Act. 

(b)  Alloiution  and  proportional  share. 
Th(^  annual  assessment  established 
under  paragraph  (a)  of  this  section  shall 
be  allocated  between  the  Enterprises. 


Each  Enterprise  shall  pay  a  proportional 
share  of  the  annual  assessment  that 
bears  the  same  ratio  to  the  total  annual 
assessment  as  the  total  assets  of  each 
Enterprise  bears  to  the  total  assets  of 
both  Enterprises. 

(c)  Timing  of  payment.  (1)  Each 
Enterprise  shall  pay  one-half  of  its 
proportional  share  of  the  annual 
assessment  in  semiannual  payments  on 
or  before  October  1  and  April  1  for  each 
fiscal  year,  except  as  provided  in 
paragraph  (d)  of  this  section  and 

*9 1701.4. 

(2)  If  OFHEO  is  operating  under  a 
continuing  appropriation  as  of  October 
1  of  any  year,  each  Enterprise  shall  pay. 
on  such  date  as  determined  bv  the 
Director,  an  amount  calculated  by 
applying  the  annual  assessment 
proportion  calculated  under  paragraph 
(b)  of  this  section  to  the  amount 
authorized  for  expenditure.  When 
OFHEO  receives  a  regular 
appropriation,  the  amount  of  the 
allocation  share  of  the  annual 
assessment  collected  from  each 
Enterprise  shall  be  reduced  by  any 
partial  payments  made  by  each 
Enterprise  in  connection  with  any 
continuing  appropriations. 

(d)  Surplus  funds.  Surplus  funds  shall 
be  credited  to  the  annual  assessment  by 
reducing  the  amount  collected  by  the 
amount  of  the  surplus  funds.  Surplus 
funds  shall  be  allocated  in  the  same 
proportion  as  they  were  collected, 
except  as  determined  by  the  Director. 

§  1701.4    Increase  in  semiannual  payments. 

The  Director,  in  his  or  her  discretion, 
may  increase  the  semiannual  payment 
to  be  collected  under  ^  1701.3  from  an 
Enterprise  that  is  not  classified  as 
adequately  capitalized. 

§1701.5    Notice  and  review. 

(a)  The  Director  shall  provide  each 
Enterprise  with  written  notice  of  the 
annual  assessment,  the  semiannual 
payments  and  any  partial  payments  to 
be  collected  under  this  part.  In  addition, 
the  Director  shall  provide  each 
Enterprise  with  written  notice  of  any 
changes  in  the  assessment  procedures 
that  the  Director,  in  his  or  her  sole 
discretion,  deems  necessary  under  the 
circumstances. 

(b)  At  the  written  request  of  an 
Enterprise,  the  Director,  in  his  or  her 
discretion,  may  review  the  calculation 
of  the  proportional  share  of  the  annual 
assessment,  the  semiannual  payments 
and  any  partial  payments  to  be  collected 
under  this  part.  The  determination  of 
the  Director  is  final.  Except  as  provided 
by  the  Director,  review  by  the  Director 
does  not  suspend  the  requirement  that 
the  Enterprise  make  the  semiannual 
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payment  or  partial  payment  on  or  before 
the  date  it  is  due. 

§  1 701 .6    Delinquent  payments. 

(a)  The  Director  may  assess  interest 
and  penalties  on  delinquent  semiannual 
payment  or  partial  payments  collected 
under  this  part  in  accordance  with  31 
U.S.C.  3717  (Interest  and  Penalty  on 
Claims)  and  12  CFR  part  1704  (debt 
collection).  The  Director  may  waive 
interest  and  penalties  in  his  or  her 
discretion. 

(b)  Any  interest  and  penalties 
collected  under  this  section  shall  be 
transferred  to  the  general  fund  of  the 
Treasury  of  the  United  States. 

§  1 701 .7    Enforcement  of  payment. 

Notwithstanding  §  1701.6,  the 
Director  may  enforce  the  payment  of 
assessments  under  this  part  pursuant  to 
the  authorities  of  sections  1371  (cease- 
and-desist  proceedings)  (12  U.S.C, 
4631),  1372  (12  U.S.C,  4632)  (temporary 
cease-and-desist  orders),  and  1376  (12 
U.S.C.  4636)  (civil  money  penalties)  of 
the  Act. 

§  1 701 .8    Deposit  in  fund. 

OFHEO  shall  deposit  annual 
assessments  collected  under  this  part  in 
the  Federal  Housing  Enterprise 
Oversight  Fund  established  in  the 
Treasury  of  the  United  States. 

Dated:  December  19,  2000. 
Armando  Falcon,  Jr., 

Director.  Office  of  Federal  Housing  Enterprise 

Oversight. 

(PR  Doc.  00-32780  Filed  12-26-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Overslglit 

12  CFR  Part  1770 
RIN2550— AA13 

Executive  Compensation 

agency:  Office  of  Federal  Housing 

Enterprise  Oversight,  HUD. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  Federal  Housing 
Enterprise  Oversight  ("OFHEO")  solicits 
comments  on  this  proposal  to  adopt  a 
regulation  to  clarify  the  procedures 
OFHEO  employs  in  overseeing 
compensation  provided  by  the  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (collectively,  "the 
Enterprises")  to  their  executive  officers. 
The  proposed  regulation  would  largely 


formalize  processes  currently  used  by 
OFHEO  in  performing  its  executive 
compensation  oversight  responsibilities. 
The  processes  require  the  submission  of 
relevant  information  by  the  Enterprises 
on  a  timely  basis  to  enable  OFHEO  to 
efficiently  carry  out  its  executive 
compensation  functions. 

DATES:  Written  comments  regarding  the 
Notice  of  Proposed  Rulemaking  must  be 
received  on  or  before  March  27,  2001. 

ADDRESSES:  Comments  concerning  the 
proposed  rule  should  be  addressed  to 
Alfred  M.  Pollard,  General  Counsel, 
Office  of  Federal  Housing  Enterprise 
Oversight,  1700  G  Street  NW..  Fourth 
Floor,  Washington,  DC  20552,  Copies  of 
all  communications  received  will  be 
available  for  public  inspection  and 
copying  at  the  address  above.  All 
comments  will  be  posted  on  the  OFHEO 
web  site  at  http://v^i^'w.ofheo.gov. 
OFHEO  requests  that  written  comments 
submitted  in  hard  copy  also  be 
accompanied  by  an  electronic  version  in 
MS  Word©  or  in  portable  document 
format  (PDF)  on  3.5"  disk.  Alternatively, 
comments  may  be  submitted  via 
electronic  mail  to: 
RegComments@ofheo.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  C,  Dion,  Associate  General 
Counsel,  telephone  (202)  414-3838  (not 
a  toll-free  number).  Office  of  Federal 
Housing  Enterprise  Oversight,  Fourth 
Floor,  1700  G  Street  NW.,  Washington. 
DC  20552.  The  telephone  number  for 
the  Telecommunications  Device  for  the 
Deaf  is  (800)  877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Framework 

Title  XIII  of  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550,  entitled  the  "Federal 
Housing  Enterprises  Financial  Safety 
and  Soundness  Act  of  1992"  (the 
"Act"),^  estabhshed  the  Office  of 
Federal  Housing  Enterprise  Oversight 
("OFHEO")  as  an  independent  office 
within  the  Department  of  Housing  and 
Urban  Development.  Generally,  OFHEO 
is  the  safety  £uid  soundness  regulator  of 
two  of  the  nation's  largest  housing- 
related  government  sponsored 
enterprises;  the  Federal  National 
Mortgage  Association  ("Fannie  Mae") 
and  the  Federal  Home  Loan  Mortgage 
Corporation  ("Freddie  Mac") 
(collectively,  the  "Enterprises").  In 
addition  to  establishing  OFHEO,  the  Act 
made  amendments  to  the  Enterprises' 
enabling  statutes  (collectively,  the 


"charter  acts"),-  in  part  to  accommodate 
OFHEO's  statutory  super\'isory  powers. 

Included  in  the  supervisory 
responsibilities  of  the  Director  of 
OFHEO  (the  "Director")  is  oversight  of 
compensation  provided  by  the 
Enterprises  to  their  respective  executive 
officers.  Briefly,  the  Director's  statutory 
oversight  of  executive  compensation 
involves  two  statutory  mandates:  (1)  the 
prohibition  of  excessive  compensation, 
as  required  by  the  Act;  and  (2)  the  prior 
review  of  termination  benefits,  as 
required  by  the  charter  acts.  Notably, 
the  differing  statutes  use  similar  but  not 
identical  terms  in  delineating  the 
standards  and  identifying  the  different 
comparator  groups  to  be  used  in  these 
matters. 

Specifically,  the  Act  requires  the 
Director  to  prohibit  the  Enterprises  from 
providing  compensation  to  any 
executive  officer  that  is  not  reasonable 
and  comparable  with  that  paid  by 
similar  businesses  to  executives  doing 
similar  work.  Businesses  used  for 
comparison  purposes  include  publicly 
held  financial  institutions  or  major 
financial  services  companies.  * 

The  charter  acts  were  amended  by  the 
Act  to  similarly  provide  that  an 
Enterprise  may  only  pay  compensation 
that  it  determines  is  reasonable  and 
comparable  with  compensation  for 
employment  in  other  similar  businesses, 
and  that  the  Enterprise  must  report 
annually  to  Congress  on  the 
comparability  of  the  compensation 
policies  for  their  employees  with  the 
compensation  policies  of  other  similar 
businesses.''  The  Enterprises  have  the 
general  power  to  select  the  individuals 
who  will  work  for  them  and  to  set  their 
specific  compensation.  The  Act 
explicitly  provides  that  OFHEO  may  not 
prescribe  or  set  a  specific  level  or  range 
of  compensation  for  executive  officers  of 
the  Enterprises.'' 

To  effectuate  OFHEO's  charge  to 
prohibit  excessive  compensation,  the 
Act  empowers  OFHEO  to  take  such 
actions  and  perform  such  functions  as 
the  Director  determines  to  be 
necessary.*^  OFHEO  may  also  require  an 
Enterprise  to  submit  reports  and  special 
reports  as  deemed  appropriate  and  in 
such  form  as  the  Director  may  require.^ 
Moreover.  OFHEO  has  express  statutory 


1 12  U.S.C.  4501  ctspq.. 


•  Fpiieral  .National  Mortgage  .Association  Charter 
■Act  (12  rS.C.  1716-ir2:)i]  and  Federal  Homt'  1-oan 
Mortgage  Corporation  .Act  (12  T  SC.  M.Tl-l-lsgi. 
•Section  1318(al  (12  l.S.i:.  4518(a)l 
<. Section  309(d)(2)  and  (3)  of  Federal  National 
Mortgage  .Association  Charier  .Act  (12  L'.S.C 
1723a(d)(2)  and  (3))  and  section  303(c)  and  (h)  of 
Federal  Home  Loan  Mortgage  C^orpnration  .Ac  I  (12 
CSC.  1452(c|and  (h)). 

sSeclion  1318(b)  (12  L'S.C.  4518(b)) 
^Section  1313(8)  (12  I'.S.C.  4513(8)) 
'Section  1314(a)  (12  T, S.C.  4514(a)). 


I? I I     D 
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authority  to  retain  any  consultant  that 
the  Director  determines  is  necessary  to 
assist  in  such  matters."  The  Act  also 
grants  OFHEG  a  wide  array  of 
enforcement  powers.  Thus,  without 
regard  to  the  capital  condition  of  an 
Fnterprise.  the  Director  can  issue  a 
notice  of  charges,  or  take  such  other 
enforcement  action,  for  conduct 
violative  of  the  compensation 
provisions  of  the  Act.  the  charter  acts  or 
this  regulation.'  The  Director  can 
require  an  Enterprise,  or  any  executive 
officer  or  member  of  the  board  of 
directors  to  correct  or  remedy  any 
violation  as  the  Director  determines  to 
he  appropriate  '" 

In  addition  to  prohibiting  the 
payment  of  excessive  executive 
compensation,  OFHEO  is  empowered  to 
approve  individual  termination 
packages  provided  by  the  Enterprises  to 
their  executive  officers.  The  respective 
charter  acts  of  the  Enterprises  were 
identically  amended  bv  the  Act  to 
provide  that  an  Enterprise  mav  not  enter 
into  an  agreement  or  contract  to  provide 
for  payment  of  money  or  other  thing  of 
c  urrent  or  potential  value  in  connection 
with  the  termination  of  employment  of 
an  executive  officer  unless  the 
agreement  or  contract  is  approved  in 
advance  by  OFHEO. '  •  The  Act  further 
amended  the  charter  acts  to  prohibit  the 
Director  from  approving  termination 
benefits  that  are  not  comparable  to  such 
benefits  provided  by  other  businesses  to 
executives  doing  similar  work. 
Businesses  used  for  comparison 
purposes  include  public:  and  private 
entities  involved  in  financial  services 
and  housing 

These  amendments  to  the  charter  acts 
were  effective  after  October  28.  1992. 
Therefore,  agreements  to  provide 
termination  payments  to  executives  that 
were  entered  into  before  that  date  are 
not  explicity  subjected  to  retroactive 
review  for  approval  or  disapproval  bv 
OFHEO.  However,  the  amended  charter 
acts  provide  that  any  subsequent 
renegotiation,  amendment  or  change  to 
any  such  agreement  entered  into  on  or 
before  October  28.  1992.  is  to  be 
considered  as  entering  into  an 
agreement  subject  to  approval  by 
OFHEO  An  extension  of  such  an 
atjreement  is  deemed  to  constitute  a 
change  subject  to  OFHEO's  prior 
approval.  OFHEO's  approval  is  required 


regardless  of  how  such  an  extension  is 
structured,  eg.,  by  a  written  agreement 
or  bv  a  resolution  adopted  by  the  board 
of  directors  of  the  Enterprise. 

The  requirement  that  OFHE(3  receive 
and  approve  termination  provisions 
before  an  agreement  or  change  is 
effective  may  be  met  when  new 
executive  officers  are  hired  or  contracts 
and  agreements  with  existing  executive 
officers  are  amended  if  such  contracts  or 
agreements  contain  a  provision  noting 
that  termination  benefits  provided 
under  the  agreements  are  not  effective 
until  approved  by  OP'HEO. 

The  term  "executive  officer'  for  these 
purposes  is  defined  to  include  an 
Enterprise's  chairman  of  the  board  of 
directors,  chief  executive  officer,  chief 
financial  officer,  president,  vice 
chairman  and  any  executive  vice 
president,  as  well  as  anv  senior  vice 
president  (SVP)  "in  charge  of  a 
priniipal  business  unit,  division  or 
function."  '-  The  Director  has  also 
found  the  term  to  include  any 
individual  who  acts  as  the  chief 
operating  officer  of  an  Enterprise. 
Additionally,  the  term  "executive 
officer"  includes  anv  individual  who 
performs  functions  similar  to  such 
positions,  whether  or  not  the  individual 
has  an  offit;ial  title 

For  purposes  of  this  regulation,  the 
term  "executive  officer"  includes  any 
,SV'P  in  charge  of  a  principal  business 
unit,  division  or  function  as  well  as  any 
individual,  however  titled,  who  has 
similar  authority.  A  reading  of  the 
statute  joined  with  an  analysis  of  job 
functit)ns  at  the  Enterprises  could  lead 
to  a  reasonable  determination  that  all 
current  senior  vice  presidents  are 
subject  to  the  provisitms  of  this  section. 
If  an  individual  is  identified  by  an 
Enterprise  in  public  disclosures  as  being 
an  'executive  officer,"  a  presumption 
shall  exist  that  such  individual  is  an 
executive  officer  for  these  purposes.  The 
Act's  use  of  qualif\"ing  language  in 
defining  "executive  officer"  suggests 
that  Congress  intended  OFHEO  to 
classify'  covered  individuals  on  a 
functional  basis,  rather  than  solely  on  a 
basis  of  title.  That  is.  anv  officer  or 


"Section  1315(e)  (12  Li. S.C.  4515(e)). 

•Section  1371(a)(3)  (12  U.S.C.  4631)  and  secUon 
1372  (IZL'.S.C  4632). 

'"Section  1371(il)(7)  (12  U.S.C  4fi31)(d)(7)). 

'■Section  309(d)(3)(B)  of  Federal  National 
Mortgage  .Assoriation  Charter  Act  (12  t'.S.L. 
1723a(d)(3)(B)  and  section  303(h)(2)  of  Federal 
Home  Loan  Mortgage  Corporation  Act  (12  U.S.C. 
1452(h)(2)) 


'^Section  1303(7)  (12  f.SC.  4502(7).  The 
terminology  used  in  defining  an  "executive  offirer" 
under  OFHEO"s  slalule  is  essenliallv  similar  to  the 
Jefinilion  of  "exetutive  officer"  and  "officer  " 
(  nntained  in  the  reporting  rules  of  the  Securities 
and  txchaiige  Commission  (SEC).  Stf  SEC  Rule  3b- 
7  (17  CRF  240.3t)-7|  and  SEC  Ru)e  16a-l(f)  (17  CFR 
240.16a-l(f))  (19OT)   .S'pp  also  Note  Id  Rule  16a. -2. 
For  purposes  of  provisions  in  thf  Charter  .Arts 
relating  to  compensation,  the  term    executive 
officer  "  has  the  meaning  given  the  lerm  in  section 
130.1  of  OFHEOs  statute.  Sff  secti.m  30<)(d)(3)|C) 
of  the  Federal  National  Mortjjhge  .Association 
Charter  Act  (12  U.S.C.  1723a(d)(3)(C))  and  se<  tion 
303(H)(3)  of  the  Federal  Home  Loan  Mortgage 
Corporation  Act  (12  U.S.C  1452(h)(3)). 


employee  who  participates  or  has 
authority  to  participate  in  major 
policymaking  functions  is  deemed  to  be 
an  executive  officer,  regardless  of  his  or 
her  title.  Notably,  the  indicia  of  a  major 
policymaking  function  may  include  the 
authority  to  control  substantial 
resources  or  expend  substantial  funds  of 
an  Enterprise.  A  major  policymaking 
function  is  not  limited  to  a  revenue- 
generating  function. 

The  Act  defines  the  term 
"compensation"  to  include  "'any 
payment  of  money  or  the  provision  of 
anv  other  thing  of  current  or  potential 
value  in  connection  with 
employment."  '  *  [Emphasis  added.)  The 
legislative  history'  of  the  Act. 
demonstrates  that  the  term  is  to  be 
defined  broadly,  i"*  OFHEO's  analysis  of 
an  executive  officer's  compensation 
reasonably  includes  factors  that  are 
weighed  by  federal  bank  regulators  in 
similarly  assessing  compensation  issues. 
The  definition  of  "compensation" 
adopted  by  the  federal  banking  agencies 
is  all-inclusive,  encompassing  all  direct 
and  indirect  payments  of  benefits,  both 
cash  and  non-cash,  granted  to  or  for  the 
benefit  of  any  executive  officer 
including,  but  not  limited  to,  payments 
and  benefits  derived  from  an 
employment  contract,  compensation  or 
benefit  agreement,  fee  arrangement, 
perquisite,  stock  option  plan,  post 
employment  benefit  or  other 
compensatory  arrangement.  ^'^ 

II.  Background 

The  legislative  history'  of  the  Act  and 
that  of  contemporaneously  enacted 
federal  banking  legislation  reveal  that 
Congress  viewed  executive 
compensation  to  be  a  serious  matter  of 
safety  and  soundness  concern.  In 
discussing  the  need  for  oversight  of  the 
executive  compensation  provided  by  the 
Enterprises,  the  congressional  sponsor 
of  language  relating  to  executive 
compensation  explicitly  referred  to 
similar  legislation  earlier  enacted  in  the 
same  Congress  to  require  the  federal 
bank  regulators  to  adopt  safety  and 
soundness  standards  affecting,  among 
other  things,  executive  compensation 
paid  by  insured  banks  and  thrift 
institutions,  as  well  as  their  parent 


' '  Section  1303(3)  (12  U. S.C  4502(3)). 

'•*  See.  eg  ,  Floor  (iiscussion  on  S.  2733  by- 
Senator  Levin  at  13aC<mg   Rec   S.  17923  ((Vtober 
8,  1992! 

'''.Seethe  dprmitliinal  spctiiin  of  the  safel\  and 
soundness  standards  of  the  ()ffi(  e  of  the 
Comptroller  of  the  Currencv  at  12  CKK  Part  30.  .App. 
A:  the  Board  of  (invernors  of  the  Federal  Reserve 
.System  at  12  CFR  Part  208.  .\pp  U-1:  the  Federal 
Deposit  Insurance  Corporation  at  12  CFR  Part  364. 
App.  A  and  the  Office  of  Thrift  Super\ision  at  12 
CFR  Part  570.  App.  A. 
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holding  companies.'"  The  statutory 
authorities  of  OFHEO  and  the  banking 
agencies,  however,  are  not  identical  in 
this  regard.'"  OFHEO  treats  as  an  unsafe 
and  unsound  practice  any  compensation 
arrangement  that  would  result  in  an 
executive  of  an  Enterprise  receiving 
compensation  that  is  excessive  or 
termination  benefits  that  are  not 
comparable  to  compensation  provided 
by  other  businesses  to  executives  doing 
similar  work. 

With  respect  to  its  statutory  mandate 
to  prohibit  excessive  executive 
compensation.  OFHEO  evaluates  all 
aspects  of  each  Enterprise's  executive 
compensation  practices  and  policies, 
and  periodically  undertakes  a  study  to 
compare  compensation  of  executives  at 
the  Enterprises  with  compensation  of 
executives  in  other  similar  businesses 
(including  other  publicly  held  financial 
institutions  or  major  financial  services 
companies).  OFHEO  separately  reviews 
termination  benefit  packages  submitted 
by  the  Enterprises  vmder  the  prior 
approval  requirements  of  the  charter 
acts. 

In  order  to  carry  out  its  executive 
compensation  responsibilities,  OFHEO 
requires  each  Enterprise  to  make  timely 
submissions  of  relevant  information  to 
OFHEO  on  both  routine  and  episodic 
bases.'"  Practice  and  procedures 
reflected  in  this  rule  have  evolved  over 
time.  As  noted  in  §  1770.2  of  the 
proposed  rule,  the  purposes  of  this 
regulation  are  to  formaJize  the  existing 
process  and  to  clarify  the  terms  used 
therein  in  order  to  facilitate  the  routine 
conduct  and  enhance  the  efficiency  of 
OFHEO's  procedures. 

OFHEO's  executive  compensation 
authorities  are  recited  in  §  1770.1  of  the 
proposed  rule.  Definitions  applicable  to 
terms  used  in  the  proposed  rule  are 
enumerated  in  §  1770.3.  Reporting  and 
submission  requirements  are  set  forth  in 
§1770.4. 

Specifically,  paragraph  (a)  of  §  1770.4 
identifies  to  whom  an  Enterprise  is  to 
make  timely  submission  of  relevant 
information  in  such  fashion  as  specified 
by  OFHEO.  Paragraph  (b)  lists  the 
categories  of  information  to  be  provided 
by  the  Enterprise  to  OFHEO.  Paragraph 
(c)  sets  out  when  information  relevant  to 
the  Director's  prior  approval  of 
termination  benefits  should  be 
submitted  by  an  Enterprise  to  OFHEO. 


"■.See  note  15  at  17922-17923. 

'"See  note  16.  The  agencies'  safety  and 
so\indness  standards  were  adopted  in  1992 
pursuant  to  section  39  (12  U.S.C  1831p-l)  of  the 
Federal  Deposit  Insurance  Act  (FDIA). 

'"CJFHEO  recognizes  the  sensitive,  nonpublic 
nature  of  such  information  and  treats  submissions 
with  appropriate  safeguards  under  its  internal 
procedures  and  regulations. 


Paragraph  (d)  specifies  what 
information  the  Enterprise  is  to  submit 
and  when  it  must  be  submitted  in  order 
for  OFHEO  to  calculate  an  executive 
officer's  total  termination  or  severance 
benefits  package. 

Section  1770.5  of  the  proposed  rule 
addresses  compliance  requirements. 
Paragraph  (a)  codifies  current  practices 
to  require  that  certain  employment 
agreements  expressly  state  that 
termination  benefits  provided  therein 
are  not  to  be  effective  until  approved  by 
the  OFHEO.  Additionally,  the  section 
provides  that  disclosures  to  employees 
should  note  that  alteration  of  benefit 
plans  that  affect  the  benefits  accorded  a 
covered  employee,  that  occur 
subsequent  to  OFHEO  approval  of  a 
termination  package,  will  require 
OFHEO  review  of  the  termination 
agreement  at  the  time  a  covered 
employee  terminates  their  relation  with 
the  Enterprise.  Paragraph  (b)  requires 
the  Enterprises  to  establish  written 
procedures  implementing  the 
submission  requirements  of  section 
1770.4.  Paragraph  (c)  states  that  failure 
by  an  Enterprise  to  comply  with  the 
requirements  of  paragraph  (a)  or  (b)  of 
section  1770.5  or  the  submission 
requirements  of  section  1770.4  may  be 
deemed  to  be  an  unsafe  or  unsound 
practice  warranting  specific  corrective 
action.  Paragraph  (d)  of  section  1770.5 
provides  that  OFHEO  may  require 
corrective  or  remedial  action  under  this 
regulation  by  an  Enterprise  or 
individual  either  separately  from,  in 
conjunction  with,  or  in  addition  to  any 
other  remedy,  or  an  enforcement  action. 

Regulatory  Impact 

Executive  Order  12866.  Regulatory 
Planning  and  Review 

This  proposed  rule  is  not  deemed  to 
be  a  significant  rule  under  Executive 
Order  12866  because  it  will  not  result  in 
(1)  an  annual  effect  on  the  economy  of 
SlOO  million  or  more:  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  Accordingly,  no  regulatory 
impact  assessment  is  required  and  this 
proposed  rule  has  not  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review. 


Regulatory  Flexibility  Act 

The  Regulator}-  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  that  a  rule 
that  has  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  small  businesses,  or  small 
organizations  must  include  an  initial 
regulatory  flexibility  analysis  describing 
the  regulation's  impact  on  small 
entities.  Such  an  analysis  need  not  be 
undertaken  if  the  agency  has  certified 
that  the  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  605(b).  OFHEO  has  considered 
the  impact  of  this  proposed  rule  under 
the  Regulatory'  Flexibility  Act.  The 
General  Counsel  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Unfunded  Mandates  Reform  Act  of  1995 

This  proposed  rule  does  not  require 
the  preparation  of  an  assessment 
statement  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995.  2  U.S.C.  1531.  Assessment 
statements  are  not  required  for 
regulations  that  incorporate 
requirements  specifically  set  forth  in 
law.  As  explained  in  the  preamble,  this 
rule  implements  specific  statutory 
requirements.  In  addition,  this  rule  does 
not  include  a  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate. 
or  bv  the  private  sector,  of  SlOO  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year. 

List  of  Subjects  in  12  CFR  Part  1770 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble.  OFHEO  proposes  to  add  12 
CFR  part  1 770  to  read  as  follows: 

PART  1770— EXECUTIVE 
COMPENSATION 

Set. 

1770.1  .Authority  and  scope. 

1770.2  Purpose. 

1770.3  Definitions. 

1770.4  Submissions  rtsquirements. 
1770..T  Compliance. 

Authority:  12  U.S.C.  1452(h)(2;. 
1723a(d)(3)(B).  4501(0).  4,o02(3;.  4.502(7). 
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§  1770.1     Authority  and  scope. 

(a)  Authority  Title  XIII  of  the  Housing 
and  CommunitN'  Development  Act  of 
1992.  Pub.  L.  No.  102-550.  entitled  the 
Federal  Housing  Enterprises  Financial 
Safetv  and  Soundness  Act  of  1992  (Act) 
(12  LJ.S  C.  4501  ft  seq).  established  the 
Office  of  Federal  Housing  Enterprise 
Oversight  ( -OFHEO')  as  an 
independent  office  within  the 
Department  of  Housing  and  Urban 
Development  In  general.  OFHEO  is  the 
safety  and  soundness  regulator  of  two 
housing-related  government  sponsored 
enterprises;  the  Federal  National 
Mortgage  Association  ("Fannie  Mae") 
and  the  Federal  Home  Loan  Mortgage 
Corporation  ("Freddie  Mac") 
(collectively,  "the  Enterprises").  The 
supervisorv  responsibilities  of  the 
Director  of  OFHEO  (the  "Director") 
include  oversight  of  compensation 
provided  by  the  Enterprises  to  their 
executive  officers. 

(b)  Scope.  The  procedures  set  forth  in 
this  regulation  apply  to  the  OFHEO's 
oversight  of  e.xecutive  compensation 
under  the  following  two  statutory 
mandates: 

(1)  Prohibition  of  excessive 
compensation  The  Act  empowers  the 
Director  to  prohibit  an  Enterprise  from 
providing  compensation  to  any 
executive  officer  that  is  not  reasonable 
and  comparable  with  that  paid  by  other 
similar  businesses  to  executives  doing 
similar  work.  i.e..  having  similar  duties 
and  responsibilities.  Businesses  used  for 
comparison  purposes  include  publicly 
held  financial  institutions  or  major 
financial  services  companies.  (12  USC. 
4518(a))  To  effectuate  this  compensation 
oversight  responsibility,  the  Act 
provides  that  the  Director  has  fiiU 
authority  to  take  such  actions  as  the 
Director  determines  are  necessan.-.  (12 
L'.S.C.  4513(8))  However,  the  Director 
mav  not  prescribe  or  set  a  specific  level 
or  range  of  compensation  for  executive 
officers  of  the  Enterprises.  (12  U.S.C. 
4518(b)) 

( 2 )  Prior  approval  of  termination 
benefits.  The  Enterprises'  enabling 
statutes  ("charter  acts")  provide  that  the 
Enterprises  mav  not  enter  into  anv 
agreement  or  contract  to  prcnide  any 
payment  of  money  or  other  thing  of 
current  or  potential  value  in  connection 
with  the  termination  of  employment  of 
an  executive  officer  unless  the 
agreement  or  contract  is  approved  in 
advance  bv  the  Director  The  Director 
may  only  approve  termination  benefits 
that  are  comparable  to  benefits  provided 
by  other  businesses  to  executives  doing 
similar  work.  Businesses  used  for 


comparison  purpcses  include  public 
and  private  entities  involved  in 
financial  ser\'ices  and  housing  interests. 
Agreements  or  contracts  that  provide  for 
termination  pavments  to  executives  that 
were  entered  into  before  October  28. 
1992  are  not  retroactively  subject  to 
approval  or  disapproval  by  the  Director. 
However,  a  renegotiation,  amendment 
or  change  to  such  an  agreement  or 
contract  entered  into  on  or  before 
0(  tober  28.  1992  shall  be  considered  as 
entering  into  an  agreement  or  contract 
that  is  subject  to  approval  bv  the 
Director.  (Section  :}09(d)(3)('B):  12  U.S.C. 
1 723a(d)(3)(B)  of  Fannie  Mae's  Charter 
Act:  Section  303(h)(2):  12  U.S.C. 
1452(h)(2)  of  Freddie  Mac's  Corporation 
Act) 

§1770.2    Purpose. 

In  exercising  responsibilities  related 
to  executive  compensation,  the  Director 
has  established  a  structured  process  for 
the  submission  of  relevant  information 
by  eat  h  Enterprise.  This  part  codifies 
those  procedures  and  clarifies  the  terms 
used  therein  in  order  to  facilitate  the 
routine  c:()nduct  and  enhance  the 
efficiency  cjf  OFHEO's  oversight. 

§1770.3    Definitions. 

The  following  definitions  apply  to  the 
terms  used  in  this  part: 

(a)  The  Act  is  Title  XIII  of  the  Housing 
and  Community  Development  Act  of 
1992.  Pub.  I,.  No.  102-550.  Oct.  28. 
1992.  106  Stat.  3H72.  3941-4012  (1993), 
separately  entitled  the  "Federal  Housing 
Enterpri.ses  Financial  Safety  and 
Soundness  .'\ct  of  1992.  " 

(b)  Affiluite  means  any  entity  that 
controls,  is  controlled  by.  or  is  under 
common  control  with,  an  Enterprise. 

(c)  (Charter  acts  mean  the  Federal 
National  Mortgage  Association  Charter 
Act  .md  the  Federal  Home  Loan 
Mortgage  Corporation  Act.  which  are 
codified  at  12  U.S.C.  1716-1723i  and  12 
U.S.C.  1451-1459,  respectively. 

(d)  Ck^mpensation  means  any  payment 
of  money  or  the  provision  of  any  other 
thing  of  current  or  potential  value  in 
connection  with  employment. 
Compensation  includes  all  direct  and 
indirect  payments  of  benefits,  both  cash 
and  non-cash,  granted  to  or  for  the 
benefit  of  any  executive  officer, 
including,  but  not  limited  to.  payments 
and  benefits  derived  from  an 
employment  contract  compensation  or 
benefit  agreement,  fee  arrangement, 
perquisite,  stock  option  plan,  post 
employment  benefit  or  other 
compensatory  arrangement 

(e)  Director  means  the  Director  of 
OFHEO  or  his  or  her  designee. 

(f)  Enterprise  means  the  Federal 
National  Mortgage  Association  and  the 


Federal  Home  Loan  Mortgage 
Corporation  and,  except  as  provided  by 
the  Director,  any  affiliate  thereof. 

(g)  Executive  officer  means,  with 
respect  to  an  Enterprise: 

(1 )  The  chairman  of  the  board  of 
directors,  chief  executive  officer,  chief 
financial  officer,  chief  operating  officer, 
president,  vice  chairman,  any  executive 
vice  president,  and  any  individual  who 
performs  functions  similar  to  such 
positions  whether  or  not  the  individual 
has  an  official  title;  and 

(2)  Any  senior  vice  president  (SVP)  or 
other  individual  with  similar 
responsibilities,  without  regard  to  title: 

(i)  Who  is  in  charge  of  a  principal 
business  unit,  division  or  function,  or 

(ii)  who  reports  directly  to  the 
Enterprise's  Chair,  Vice  Chair.  Chief 
Operating  Officer  or  President. 

(h)  OFHEO  means  the  Office  of 
Federal  Housing  Enterprise  Oversight. 

§1770.4    Submission  requirements. 

(a)  Submission  of  information  to 
OFHEO.  All  information  required  to  be 
filed  for  purposes  of  this  regulation  is  to 
be  provided  in  a  timely  fashion  by  each 
Enterprise  to  OFHEO's  Associate 
Director  of  the  Office  of  Policy  Analysis 
and  Research,  as  specified  in  this 
section,  or  as  designated  by  the  Director. 

(b)  Categories  of  information  relating 
to  prohibition  of  excessive 
compensation.  The  following  materials 
shall  be  provided  by  each  Enterprise  to 
OFHEO  for  review: 

(1)  Minutes  and  supporting  materials 
and  reports  from  meetings  of  the 
Enterprise's  Committee  responsible  for 
compensation  within  a  week  of 
Committee  approval,  where  Committee 
actions  are  final  insofar  as  affecting  a 
determination  regarding  a  compensation 
matter,  except  reports  on  the 
performance  of  specific  individuals; 

(2)  Portions  of  minutes  of  the  Board 
of  Directors  relating  to  executive 
compensation  and  supporting  materials 
of  the  Committee  responsible  for 
compensation  (not  otherwise  provided 
to  OFHEO  by  the  Committee  under 
paragraph  (b)(1)  of  this  section),  within 
a  week  of  the  meeting  of  the  Board  of 
Directors; 

(3)  General  benefit  plans  applicable  to 
covered  executive  officers  when 
adopted  or  amended; 

(4)  Any  studies  the  Enterprise 
conducts  or  contracts  for  with  respect  to 
compensation  of  executive  officers 
when  finalized: 

(5)  The  Enterprise's  annual 
compensation  report  when  submitted  to 
Congress; 

(6)  An  updated  organization  chart  as 
changes  occur  affecting  executive 
officers; 
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(7)  Proxy  statements  when  issued; 

(8)  Information  regarding  the  hiring  of 
and  payment  of  compensation  to  an 
executive  officer  for  whom  a  contract 
remains  under  negotiation;  and 

(9)  Such  other  information  as  deemed 
appropriate  by  the  Director. 

(c)  Timing  of  submissions  related  to 
prior  approval  requests  of  termination 
benefits.  All  releveuit  information 
should  be  provided  to  OFHEO  when  an 
Enterprise: 

(1)  Enters  into  any  agreement  or 
contract  with  a  new  or  existing 
executive  officer  that  includes 
termination  benefits; 

(2)  Makes  any  extension  or  other 
amendment  to  such  an  agreement  or 
contract; 

(3)  Takes  any  other  action  to  provide 
termination  benefits  to  a  specific 
executive  officer,  regardless  of  how  it  is 
effected; 

(4)  Makes  any  changes  in  post- 
employment  benefit  programs  affecting 
multiple  executive  officers;  or 

(5)  Changes  the  termination 
provisions  of  other  compensation 
programs  affecting  multiple  executive 
officers. 

(d)  Specific  information  required  for 
calculation  of  termination  benefits. 
Before  entering  into  an  agreement  or 
contract  to  provide  termination  benefits 
to  an  executive  officer,  and  before  any 
renegotiation,  amendment  or  change  to 
such  an  agreement  or  contract,  an 
Enterprise  shall  submit  to  OFHEO  the 
following  materials: 

(1)  The  details  of  the  agreement  or 
program  change,  e.g.,  employment 
agreements,  termination  agreements, 
severance  agreements,  and  portions  of 
Board  minutes  relating  to  executive 
compensation  and  minutes  and 
supporting  materials  of  the 
compensation  conmiittee  of  the  Board; 

(2)  All  information,  data,  assimiptions 
and  calculations  for  the  potential  total 
dollar  value  or  range  of  values  of  the 
benefits  provided,  such  as  but  not 
limited  to  salary,  bonus  opportunity, 
short-term  incentives,  long-term 
incentives,  special  incentives  and 
pension  provisions  or  related  contract  or 
benefit  terms;  and 

(3)  Such  other  information  deemed 
appropriate  by  the  Director. 

§1770.5    Compliance 

(a)  An  employment  agreement  or 
contract  subject  to  the  Director's  prior 
approval,  as  set  forth  in  §  1770.1(b)(2), 
may  be  entered  into  prior  to  that 
approval,  provided  that  such  agreement 
or  contract  specifically  provides  that 
termination  benefits  under  the 
agreement  or  contract  shall  not  be 
effective  and  no  payments  shall  be  made 


thereimder  unless  and  until  approved 
by  OFHEO.  Such  notice  should  make 
clear  that  alteration  of  benefit  plans 
subsequent  to  OFHEO  approval  under 
this  section,  that  affect  final  termination 
benefits  of  an  executive  officer,  requires 
review  at  the  time  of  the  individual's 
termination  fi'om  the  Enterprise  and 
prior  to  the  payment  of  anv  benefits. 

fb)  The  Enterprises  shall  establish  and 
follow  written  procediires  implementing 
the  submission  requirements  cont2uned 
in  §  1770.4  within  60  days  of  the 
effective  date  of  this  regulation. 

(c)  Failure  by  an  Enterprise  to  comply 
with  the  requirements  of  paragraph  (a) 
or  (b)  of  this  section  or  the  submission 
requirements  of  §  1770.4  may  be 
deemed  to  constitute  an  unsafe  or 
unsound  practice  warranting  corrective 
or  remedial  action  by  OFHEO. 

(d)  Action  by  OFHEO  under  this 
regulation  may  be  taken  separately  from, 
in  conjunction  with,  or  in  addition  to 
any  other  corrective  or  remedial  action, 
including  an  enforcement  action  to 
require  an  individual  to  make 
restitution  to  or  reimbursement  to  the 
Enterprise  of  improperly  paid 
compensation  or  termination  benefits. 

Dated:  December  19.  2000. 
Armando  Falcon,  [r.. 

Director,  Office  of  Federal  Housing  Enterprise 

Oversight. 

(FR  Doc.  00-32781  Filed  12-26-00;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Overslgiit 

12  CFR  Part  1780 
RIN  2550-AA16 

Rules  of  Practice  and  Procedure 

AGENCY:  Office  of  Federal  Housing 

Enterprise  Oversight,  HUD. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  solicits 
comment  on  proposed  amendments  to 
OFHEO's  rules  governing  administrative 
enforcement  proceedings.  The 
amendments  summarize  OFHEO's 
statutory  authority  to  issue  cease  and 
desist  orders  and  to  impose  various 
corrective  and  remedial  sanctions, 
including,  among  other  things,  civil 
money  penalties,  against  the  Federal 
National  Mortgage  Association  (Fannie 
Mae)  and  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac),  as 
well  as  their  executive  officers  and 
directors.  By  describing  the  grounds  on 


which  such  actions  might  be  instituted, 
and  providing  examples  of  the  terms 
and  conditions  the  agency  might 
impose.  OFHEO  seeks  to  ensure  greater 
transparency  to  the  agency's  supervisory 
regime  and  the  safeguards  affecting 
Freddie  Mac  and  Fannie  Mae. 
DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by 
February  26,  2001. 

ADDRESSES:  All  comments  concerning 
the  proposed  rule  should  be  addressed 
to  Alfred  M.  Pollard.  General  Counsel. 
Office  of  Federal  Housing  Enterprise 
Oversight,  1700  G  Street  NW.  Fourth 
Floor,  Washington.  DC  20552.  Copies  of 
all  communications  received  will  be 
available  for  public  inspection  and 
copying  at  the  address  above.  All 
comments  will  be  posted  on  the  OFHE(3 
web  site  at  http://l^'v^'W'.ofheo.gov. 
OFHEO  requests  that  wTitten  comments 
submitted  in  hard  copy  also  be 
accompanied  by  an  electronic  version  in 
MS  Word©  or  in  portable  document 
format  (PDF)  on  3.5"  disk.  Alternatively, 
comments  may  be  submitted  via 
electronic  mail  to: 
RegComments@ofheo.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  W.  Roderer.  Deputy  General 
Counsel.  (202)  414-6924.' Jamey 
Basham,  Counsel  (202)  414-8906  (not 
toll-ft-ee  numbers).  1700  G  Street  NW, 
Fourth  Floor.  Washington.  DC  20552. 
The  telephone  number  for  the 
Telecommunications  Device  for  the  Deaf 
is:  (800)  877-8339  (TDD  onyy). 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  XIII  of  the  Housing  and 
Community  Development  Act  of  1992. 
Pub.  L.  No.'  102-550,  entitled  the 
Federal  Housing  Enterprises  Financial 
Safetv  and  Soundness  Act  of  1992  (the 
Act),  established  OFHEO.  OFHEO  is  an 
independent  office  within  the 
Department  of  Housing  and  Urban 
Development  (HUD)  with  responsibility 
for  ensuring  that  Fannie  Mae  and 
Freddie  Mac  (collectively,  the 
Enterprises)  are  adequately  capitalized 
and  operate  safely  and  in  conformity  to 
the  requirements  of  applicable  laws, 
rules  and  regulations,  including  their 
respective  charter  acts.  The  Enterprises 
are  Government-sponsored  corporations 
established  under  Federal  law  to  effect 
specific  public  purposes. '  These 
include  providing  liquidity  to  the 
residential  mortgage  market  and 
promoting  the  availability  of  mortgage 


'  Spf  Federal  Home  Loan  MortRage  Corporation 
Act.  12  I'.SC:.  1451  ft  spq.:  Federal  National 
Mortgage  Association  Charter  Act.  \2  L'.S.C.  171<j 
,■!  s,'()  :  Alt  at  12  l'  S.C  4561-67.  4562  note. 
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credit  benefiting  low-and  moderate- 
income  families  and  areas  that  are 
underserved  by  lending  institutions. 

The  express  statuton,'  authorities  of 
the  Director  of  OFHEO  (Director)  under 
the  Act  include  the  primary' 
responsibility  of  ensuring  that  the 
Enterprises  operate  in  a  safe  and  sound 
manner-  OFHEO's  principal 
responsibility  is  to  ensure  the 
Enterprises  are  operating  in  a  safe  and 
sound  manner,  and  in  compliance  with 
applicable  laws  and  regulations.  To  this 
end.  the  Act  grants  OFHEO  broad 
statutory  powers  similar  to  those  of  the 
Federal  bank  regulatorv'  agencies, 
including  the  authority  to  issue 
regulations  to  carry  out  the  Act;'  to 
conduct  examinations  of  the  Enterprises 
and  require  the  Enterprises  to  provide 
financial  reports;'*  to  establish  capital 
requirements  for  the  Enterprises;  •  and. 
in  appropriate  circumstances,  to  take 
prompt  corrective  action  against  any 
Enterprise  that  fails  to  remain 
adequately  capitalized,  including 
possible  imposition  of  a 
conservatorship.'' 

In  addition,  the  Act  grants  OFHEO 
essentially  the  same  administrative 
enforcement  authority  as  Congress  has 
granted  the  Federal  bank  regulatory 
agencies,  including  the  power  to  issue 
temporary  and  permanent  cease  and 
desist  orders  to  an  Enterprise  or  its 
executive  officers  or  directors,  and  to 
impose  civil  monev  penalties  when 
appropriate."  Prior  to  issuing  a  cease 
and  desist  order.  OFHEO  must  conduct 
a  hearing  on  the  record  and  provide  the 
subject  of  an  order  with  notice  and  the 
opportunity  to  participate  in  such 
hearings.  Prior  to  imposing  civil  money 
penalties.  OFHEO  must  provide  notice 
and  the  opportunity  for  a  hearing  to  the 
persons  subject  to  the  penalties.  Part 
1780  of  OFHEO's  rules  and  regulations 
currently  sets  out  the  procedural  rules 
under  which  such  notices  are  provided 
and  hearings  conducted. 

In  this  Notice  of  Proposed 
Rulemaking  (NPR).  OFHEO  proposes  to 
clarifv'  the  agency's  enforcement  rules  at 
part  1780.  which  are  largely  procedural 
in  nature,  by  describing  briefly  the 
categories  of  circumstances  in  which 
OFHEO  may  initiate  enforcement 
actions,  as  well  as  the  types  of  remedies 
and  sanctions  OFHEO  may  impose 
through  a  cease  and  desist  order  or  civil 
money  penalty.  By  providing  the  public 


- 12  US.C.  4513(a),  4513fb|(l),  4517(a). 
452Ua)(2H3). 

M2U.S.C.  4513(b)(1) 
*12U.S.C.  4514.4517. 
M2  US.C.  4611-^614. 
<'12U.S.C.  4615^623. 
'  12  U.S.C.  4631-4641. 


with  general  information  about  the 
scope  of  OFHEO's  administrative 
enforcement  authority.  OFHEO  seeks  to 
effect  greater  transparency  for  the 
OFHEO's  supervisory  regime  and 
increased  public  awareness  of  the 
supervisory  standards  and  safeguards 
affecting  the  Enterprises. 

Statutory  Enforcement  Powers 

OFHEO's  general  enforcement  powers 
are  codified  in  Subtitle  C  of  the  Act. 
Subtitle  B  of  the  Act  specifies  certain 
enforcement  steps  required  to  be  taken 
by  OFHEO  when  an  Enterprise  is  not 
adequately  capitalized,  as  well  as 
certain  discretionary  enforcement 
actions  available  to  OFHEO  in  such 
circumstances.  Whenever  the 
discretionary  provisions  of  Subtitle  B 
apply,  the  Director  has  discretion  to  take 
action  under  Subtitle  B  alone  or  to  take 
alternative  or  simultaneous  actions 
under  the  provisions  of  Subtitle  C." 

OFHEO's  enforcement  powers  extend 
to  affiliates  of  the  Enterprises'*  and 
executive  officers  and  directors  thereof. 
The  Act  defines  an  affiliate  to  be  any 
entity  that  controls,  is  controlled  by.  or 
is  under  common  control  with  an 
Enterprise.  12  US.C.  4502(1).  Congress 
did  not  define  control,  leaving  the  term 
instead  to  be  interpreted  by  OFHEO  in 
its  administrative  expertise.  For  these 
purposes.  OP'HECJ  will  look  to  see 
whether  an  entity  exercises  a  controlling 
influence  over  the  management  and 
policies  of  the  particular  entity,  whether 
it  be  by  ownership  of  or  the  power  to 
vote  a  concentration  of  anv  class  of 
voting  securities,  the  ability  to  elect  or 
appoint  members  of  the  board  of 
directors  or  officers  of  the  entity,  or 
otherwise.  This  standard  is  appropriate, 
in  order  to  ensure  that  an  Enterprise  or 
an  entity  controlling  it  does  not 
manipulate  its  organizational  structure 
in  order  to  evade  OFHEO's  enforcement 
jurisdiction. 

The  Act,  at  12  U.S.C.  4631,  authorizes 
the  Director  to  issue  a  cease  and  desist 
order  or  orders  to  an  Enterprise  or  its 
executive  officers  or  directors.  The 
Director  may  issue  a  notice  of  charges  if 
the  Director  determines  that  certain 
( (mduct  has  occurred,  or  reasonably 
believes  such  conduct  is  about  to  occur: 

•  For  an  adequately  capitalized 
Enterprise  any  conduct  that  threatens  to 
cause  a  significant  depletion  of  core 
capital,  or  for  an  Enterprise  that  is  not 
adequately  capitalized  any  conduct  that 
is  likely  to  result  in  a  material  depletion 
of  core  capital; 


•  Any  conduct  that  could  result  in 
the  issuance  of  an  order  to  require  an 
executive  officer  or  director  of  an 
Enterprise  to  reimburse  or  indemnify 
the  Enterprise,  where  such  person  is 
either  unjustly  enriched  or  engaged  in 
knowing  misconduct  likely  to  cause 
substantial  loss,  as  provided  under  the 
Act  at  12  U.S.C.  4636(h)(3); 

•  Any  conduct  that  violates  a  written 
agreement  entered  into  by  the  Enterprise 
with  the  Director;  or 

•  Any  conduct  that  violates  the  Act, 
the  Federal  National  Mortgage 
Association  Charter  Act,  the  Federal 
Home  Loan  Mortgage  Corporation  Act 
(collectively,  the  Charter  Acts),  or  any 
regulation,  rule,  or  order  under  such 
Acts.  However,  the  Director  may  not 
enforce  compliance  with  housing  goals 
established  pursuant  to  12  U.S.C.  4561- 
4567  under  the  Act.'"  with  12  U.S.C. 
4566  and  4567  under  the  Act."  or  with 
12  U.S.C.  1723a(m)-(n)  under  the 
Federal  National  Mortgage  Association 
Charter  Act  or  12  U.S.C.  1456(e}-(f) 
under  the  Federal  Home  Loan  Mortgage 
Corporation  Act.'^ 

Section  4631  authorizes  the  Director 
to  issue  a  notice  of  charges  to  initiate 
cease  and  desist  proceedings  if  an 
Enterprise,  an  executive  officer,  or  a 
director  thereof  engages  in  an  unsafe  or 
unsound  practice  or  if  the  Enterprise  is 
in  an  unsafe  or  unsound  condition.  As 
indicated  by  the  language  of  the  statute 
and  its  legislative  history,' '  the  unsafe 
and  unsound  conduct  or  condition  in 
question  need  not  be  specifically 
defined  as  such  by  a  particular  statutory 
or  regulatory  provision.  The  Act 
subjects  the  Enterprises  to  an 
overarching  obligation  to  conduct  their 
operations  in  a  manner  that  maintains 
the  safe  and  sound  condition  of  the 
Enterprise,  the  boundaries  of  which  are 
set  by  OFHEO  in  its  supervisory 
discretion. '•*  Unsafe  or  unsound 
practices  or  conditions  are  deemed  to  be 
violations  of  the  Act  for  purposes  of 
section  4631(a)(3)(A),  justifying  the 
Director's  initiation  of  cease  and  desist 
proceedings  based  on  such  a  violation. 


•See  12  U.S.C.  4631(b). 

'The  .\cf  flefines  the  term  "enterprise"  to  include 
any  affiliates  thereof.  12  U.S.C.  4502(6). 


'■'  Provisions  addressing  housing  goals  under  the 
authority  of  the  Secretary  of  HUD. 

"  Provisions  addressing  reporting,  monitoring 
and  enforcement  of  housing  goal  compliance 

'-  Provisions  addressing  Enterprise  data  and 
reports  relating  to  housing  goals. 

■  'Sfe.p^  .  66-69  H.R.  Rep.  102-206.  102nd 
Cong  .  1st  Sess.  (1991)  (to  prohibit  outright  any  new 
undertaking  which  presents  excessive  management 
or  operations  risk.  Director  can  obtain  judicial 
enforcement  of  temporary  cease  and  desist  order). 

'•'  .■Xs  is  discussed  in  the  'Background'  material 
above.  OFHEO  exercises  exclusive  authontv  for 
matters  relating  to  the  Enterprises'  safety  and 
soundness,  and  vested  with  broad  powers  to  that 
end   See.  eg.  12  U.S.C.  4513(a).  4513(b)(5).  4517(a). 
and  4521(a)(2)-(3). 
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In  directing  OFHEO  to  ensure  the 
safety  and  soundness  of  the  Enterprises, 
the  Act  does  not  define  or  elaborate 
upon  what  constitutes  an  unsafe  and 
unsound  practice  or  condition.  As 
similarly  used  in  connection  with  the 
federal  bank  regulatory  agencies  after 
which  Congress  in  large  part  patterned 
OFHEO's  supervisory  regime,  the 
concept  of  safety  and  soundness  is 
widely  acknowledged  to  be  a  broad 
prudential  standard  left  to  the  expert 
agency  to  define  and  refine  over  time  in 
light  of  changes  in  the  environment  and 
marketplace  affecting  the  Enterprises. 
The  concept  encompasses  any  action  or 
inaction  that  contravenes  prudent 
standards  of  operation  that  might  result 
in  loss  or  damage  to  the  Enterprise, 
including  failure  to  respond 
appropriately  to  changes  in 
circumstances  or  to  imforeseen  events. 
The  risk  of  loss  or  damage  need  not  be 
immediate,  so  long  as  the  loss  or 
damage  is  likely  if  the  conduct 
continued  unabated  or  action  is  not 
taken  to  address  the  condition.  Nor  is  it 
necessary  that  the  loss  or  damage  be  of 
such  magnitude  to  threaten  the  capital 
or  financial  integrity  of  the  Enterprise. 
Prompt  corrective  action  procedures 
under  subtitle  B  of  the  Act  separately 
address  such  thresholds. 

If  the  Director  finds  that  the  record 
establishes  the  infraction  forming  the 
basis  of  the  cease  and  desist  the  Director 
has  wide  latitude  in  structuring  the 
remedial  provisions  of  a  cease  and 
desist  order.  In  addition  to  ordering  the 
Enterprise,  its  executive  officers,  or  its 
directors  to  cease  and  desist  the 
infraction,  section  4631  authorizes  the 
Director  to  include  provisions  limiting 
the  activities  or  functions  of  the 
Enterprise  or  its  executive  officers  or 
directors,  as  well  as  provisions  requiring 
affirmative  action  to  correct  or  remedy 
any  condition  resulting  from  the 
infraction,  as  the  Director  determines 
appropriate.  This  includes,  but  is  not 
limited  to,  provisions  to: 

•  Require  the  Enterprise  to  seek 
restitution,  or  to  obtain  reimbursement, 
indemnification,  or  guarantee  against 
loss; 

•  Restrict  growth  of  the  Enterprise; 

•  Require  the  Enterprise  to  dispose  of 
any  particular  asset  or  assets;  and 

•  Require  the  Enterprise  to  employ 
qualified  officers  or  employees  (who 
may  be  subject  to  approval  by  the 
Director  at  the  direction  of  the  Director). 
The  Director  may  include  other 
corrective  or  remedial  provisions  as 
deemed  appropriate,  such  as 
requirements  to  obtain  new  capital;  or 
directives  to  improve  design  or 
implementation  of  internal  controls. 


management  reporting  systems,  risk 
measurement  and  limits,  compliance 
efforts,  or  policies  and  procedures. 
Section  4631  also  provides  that  the 
Director  may  order  an  executive  officer 
or  director  of  an  Enterprise  to  make 
restitution  or  reimbursement  to  the 
Enterprise,  or  to  provide 
indemnification  or  guarantee  against 
loss,  to  the  extent  such  person  was 
unjusdy  enriched  in  connection  with 
the  particular  conduct  or  violation  in 
question,  or  was  engaged  in  knowing 
conduct  that  caused  or  would  be  likely 
to  cause  a  substantial  loss  to  the 
Enterprise. 

Under  die  Act  at  12  U.S.C.  4632,  the 
Director  may  issue  a  temporary  cease 
and  desist  order.  A  temporary  cease  and 
desist  order  may  be  issued  if  any 
conduct  or  threatened  conduct  specified 
in  a  notice  of  charges  served  on  the 
Enterprise,  executive  officer,  or  director 
is  likely  to  cause  any  of  the  following 
conditions  or  circumstances  prior  to 
proceedings  for  a  permanent  cease  and 
desist  order  being  completed: 

•  Insolvency; 

•  Significant  depletion  of  the  core 
capital  of  the  Enterprise;  or 

•  Other  irreparable  harm  to  the 
Enterprise. 

The  temporary  order  may  direct  the 
Enterprise,  executive  officer,  or  director 
to  cease  the  conduct  and  take 
affirmative  action  to  prevent  the 
insolvency,  depletion  of  capital,  or  harm 
for  the  duration  of  the  cease  and  desist 
proceedings.  Also,  if  a  notice  of  charges 
specifies  that  the  books  and  records  of 
the  Enterprise  are  so  incomplete  or 
inaccurate  that  the  Director  is  unable 
through  normal  supervisory  processes  to 
determine  either  the  financial  condition 
of  the  Enterprise  or  the  details  or 
purpose  of  transactions  that  may  have  a 
material  effect  on  the  financial 
condition  of  the  Enterprise,  the  Director 
may  issue  a  temporary  order  concerning 
the  records.  The  order  may  direct  the 
Enterprise  to  cease  the  activity  or 
practice  that  gave  rise  to  the  incomplete 
or  inaccurate  state  of  the  records,  and 
may  direct  the  Enterprise  to  make  the 
records  complete  and  accurate. 

The  Act.  at  12  U.S.C.  4636.  also 
authorizes  the  Director  to  impose  civil 
money  penalties  up  to  55,000'''  (a  first- 


'''  For  violations  or  conduit  occurring  after 
October  23.  1996.  the  maximum  amount  of  each  tier 
of  civil  money  penalties  is  ten  percent  higher  than 
the  amounts  set  out  in  section  1376  of  the  Act,  in 
accordance  with  the  Debt  Collection  Improvement 
.'Kct  of  1996  (28  U.S.C.  2461  notel,  A  table  of  the 
increased  maximum  penalties  is  available  at  section 
1780.80  of  OFHEO's  rules  and  regulations  (12  CFR 
§1780.80). 


tier  CMP)  for  each  day  that  an 
Enterprise: 

•  Violates  the  Act,  the  Federal 
National  Mortgage  Association  Charter 
Act.  the  Federal  Home  Loan  Mortgage 
Corporation  Act  (collectively,  the 
Charter  Acts),  or  any  regulation,  rule,  or 
order  under  such  Acts.  However,  the 
Director  may  not  enforce  compliance 
with  housing  goals  established  pursuant 
to  12  U.S.C.  4561-4567  under  the  Act. 
with  12  U.S.C.  4566  and  4567  under  the 
Act.  or  with  12  U.S.C.  1 723a(m)-{n) 
under  the  Federal  National  Mortgage 
Association  Charter  Act  or  12  U.S.C. 
1456(e)-(f)  under  the  Federal  Home 
Loan  Mortgage  Corporation  Act. 

•  Violates  a  written  agreement 
entered  into  by  the  Enterprise  with  the 
Director;  or 

•  Violates  any  permanent  or 
temporary  cease  and  desist  order 
entered  under  sections  4631  or  4632.  or 
orders  entered  pursuant  to  12  U.S.C. 
4615  or  4616  under  the  Act. 'f- 
First-tier  CMPs  are  not  appropriate  if  the 
violation  or  conduct  at  issue  consists  of 
an  unsafe  and  unsound  practice  that  is 
not  prohibited  by  a  particular  statute, 
regulation,  or  order.  Under  the  language 
of  section  4636.  such  violations  or 
conduct  are  susceptible  to  second-or 
third-tier  CMPs.  if  the  aggravating 
circumstances  discussed  below  are  also 
present.'" 

Section  4636  authorizes  the  Director 
to  impose  civil  money  penalties  on  an 
Enterprise  up  to  525.000  for  each  day  of 
violation  or  conduct,  or  on  an  executive 
officer  or  director  of  up  to  Si 0.000  for 
each  day  of  violation  or  conduct  (a 
second-tier  CMP).  Second-tier  CMPs  are 
applicable  to  the  same  kinds  of 
infractions  covered  by  first-tier  CMPs.  as 
well  as  any  violation  or  conduct  that 
causes  or  is  likely  to  cause  a  loss  to  the 
Enterprise,  if  the  Director  also  find  that 
the  violation  or  conduct; 

•  Is  part  of  a  pattern  of  misconduct; 
or 


'"  Provisions  setting  out  supervisory  actions 
iipplicable  to  undercapitalized  f^nterprises  and 
significantly  unden  apitalizeil  iLiilerprises. 
respectively. 

•^  Although  un.safe  and  unsound  practices  are 
conduct  whit  h  violates  the  Safety  and  Soundness 
Act  (see  the  discussion  in  connection  with 
permanent  cease  and  desist  orders  above)  and  first- 
tier  CMPs  are  applicable  to  an  Enterprises  violation 
of  the  Safety  and  Soundness  .\cl  (section 
4b36(alll|).  section  4636(a)(4)  separately  mentions 
anv  condui  t  that  causes  or  is  likely  to  cause  a  loss 
to  the  Enterprise,  and  first-tier  CTVIPs  are  only 
available  for  i onduti  violating  sections  4636(a)(1)- 
(3)  (sei  tion  4b36(b)(l))   Ne\erthe)ess.  first-tier 
CMPs  are  appli.  able  to  violations  of  any  OFHEO 
order  or  regul.ilion  setting  out  safety  and  soundness 
standards  (or  any  other  applicable  regulation  or 
order),  as  such  violations  are  covered  by  section 
4636(a)(1)  without  reservation. 
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•  Involved  recklessness  and  caused  or 
would  be  likely  to  cause  a  material  loss 
to  the  Enterprise. 

If  the  Director  finds  instead  that  the 
violation  or  conduct  was  knowing  and 
caused  or  would  be  likely  to  cause  a 
substantial  loss  to  the  Enterprise,  the 
Director  mav  impose  penalties  on  an 
Enterprise  of  up  to  SI, 000.000  per  day 
of  violation  or  conduct  or  on  an 
extjcutive  officer  or  director  of  up  to 
SIOO.OOO  per  dav  of  violation  or  conduct 
(a  third-tier  CMP). 

The  Director  may  impose  civil  money 
penalties  in  addition  to  any  other  civil 
remedy  or  administrative  sanctions 
available  under  the  Act'"  In 
determining  the  appropriateness  and 
amount  of  a  penalty  (within  the  range 
established  for  each  tier),  the  Director 
may  give  consideration  to  the  following 
factors: 

•  The  gravity  of  the  violation  or 
conduct; 

•  Any  history  of  prior  violations  or 
conduct; 

•  The  effect  of  the  penalty  on  the 
safety  and  soundness  of  the  Enterprise; 

•  .\nv  injurv  to  the  public; 

•  .\u\  benefits  received;  and 

•  Deterrence  of  future  violations  or 
conduct. 

Inder  section  4636(c)(2),  the  Director 
may  take  into  account  anv  other  factors 
that  the  Director  has  determined,  by 
regulation,  are  appropriate.  OFHEO 
proposes  to  add  the  following  factors  to 
those  specified  in  the  statute  itself: 

•  Any  related  or  unrelated  previous 
supervisory  actions; 

•  .\ny  loss  or  risk  of  loss  to  the 
Enterprise; 

•  .\ny  attempts  at  concealment: 

•  Any  circumstances  of  hardship 
upon  an  executive  officer  or  director; 

•  Promptness  and  effectiveness  of  any 
efforts  to  ameliorate  the  consequences  of 
the  violation  or  conduct;  and 

•  Candor  and  cooperation  after  the 
fact. 

OFHEO  requests  public  comment 
specifically  addressing  these  factors,  as 
well  as  the  question  of  whether  OFHEO 
should  adopt  other  factors  as  part  i  if  this 
rulemaking 

Under  the  Act  at  12  US.C.  4639, 
hearings  concerning  cease  and  desist 
orders  or  civil  money  penalties  are  to  be 
open  to  the  public,  unless  the  Director 
determines  that  an  open  hearing  would 
be  contrary  to  the  public  interest.  Final 
orders  in  cease  and  desist  proceedings 
or  civil  money  penalty  proceedings  are 
also  to  be  made  available  to  the  public, 
as  well  as  any  modifications  thereto, 
unless  the  Director  determines  in 


'«  18  12  U.S.C.  4b36(f). 


writing  to  delay  public  disclosure  for  a 
reasonable  time  if  immediate  disclosure 
would  seriously  threaten  the  financial 
health  or  safetv  of  the  Enterprise. 

Proposed  Rule  Synopsis 

The  proposed  rule  amends  the  scope 
section  of  the  rule.  §  1780.1,  to  add  a 
brief  summary  of  the  Director's  legal 
authorities  as  discussed  above.  In 
addition  to  the  specific  question  posed 
above  requesting  public  comments 
whether  OFHE(J  should  expand  the  list 
of  factors  taken  into  account  in  setting 
the  amount  of  a  civil  money  penalty. 
OFHEO  welcomes  public  comments  on 
all  aspects  of  the  proposed  rule. 

Regulatory  Impact 

Expcutivp  Ordt^r  12866.  Regulatory 
Planning  and  flevjew 

The  proposed  regulation  is  not 
classified  as  a  significant  rule  under 
Executive  Order  12866  because  it  will 
not  result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovatiim,  or  on  the 
ability  of  United  States-based 
Enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  Ac:cordingly.  no  regulatory 
impact  assessment  is  required  and  this 
proposed  regulation  has  not  been 
submitted  to  the  (Jffice  of  Management 
and  Budget  for  review. 

Unfunded  Mandates  Reform  Act  of  1995 

This  proposed  rule  does  not  include 
a  Federal  mandate  that  may  result  in  the 
expenditure  bv  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO. 000. 000  or  more 
(adjusted  annuallv  for  inflation)  in  anv 
one  year.  As  a  result,  the  proposed  rule 
does  not  warrant  the  preparation  of  an 
assessment  statement  in  accordance 
with  the  Unfunded  Mandates  Reform 
Act  of  1995. 

Regulnton'  Flexibility  Act 

The  Rfjgulatory  Flexibility  Act  (5 
use.  601  et  seq]  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
include  an  initial  regulatory  flexibility 
analysis  describing  the  regulations 
impact  on  small  entities.  Such  an 
analysis  need  not  be  undertaken  if  the 
agency  has  certified  that  the  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities.  5  U.S.C.  605(b).  OFHEO  has 
considered  the  impact  of  the  proposed 
regulation  under  the  Regulatory 
Flexibility  Act.  The  General  Counsel  of 
OFHEO  certifies  that  the  proposed 
regulation,  if  adopted,  is  not  likely  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  because  the  regulation  only 
affects  the  Enterprises,  their  executive 
officers,  and  their  directors. 

Paperwork  Reduction  Act  of  1995 

This  proposed  rules  contain  no 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501-3520. 

Ust  of  Subjects  in  12  CFR  Part  1780 

Administrative  practice  and 
procedure.  Penalties. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  the  Office  of  Federal 
Housing  Enterprise  Oversight  proposes 
to  amend  12  CFR  part  1780  as  follows; 

PART  1780— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  part  1780 
is  revised  to  read  as  follows: 

,\ulhorily:  12  I  .S.C.  4.501,  4513,  4517, 
4'"i21.  46.11^641. 

Subpart  A — General  Rules 

2.  Revise  §  1780.1  to  read  as  follows: 

§1780.1     Scope. 

(a)  Types  of  proceedings  governed  by 
these  rules.  This  part  prescribes  rules  of 
practice  and  procedure  applicable  to  the 
following  adjudicatory  proceedings: 

(1)  Cease-and-desist  proceedings 
under  sections  1371  and  1373.  title  XIII 
of  the  Housing  and  Community 
Development  Act  of  1992,  Pub.  L.  No. 
102-550.  entitled  The  Federal  Housing 
Enterprises  Financial  Safetv  and 
Soundness  Act  of  1992  (1992  Act)  (12 
U.S.C.  4631  and  4633); 

(2)  Civil  money  penalty  assessment 
proceedings  under  sections  1373  and 
1376  of  the  1992  Act  (12  U.S.C.  4633 
and  4636); 

(3)  Civil  money  penalty  assessment 
proceedings  under  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended.  42  U.S.C.  4012a;  and 

(4)  Other  adjudications  required  by 
statute  to  be  determined  on  the  record 
after  opportunity  for  hearing,  except  to 
the  extent  otherwise  provided  for  in  the 
regulations  specifically  governing  such 
an  adjudication. 

(b)  Cease  and  desist  orders.  (1) 
Grounds  for  instituting  proceedings. 
Sections  1371(a)-(b)  of  the  1992  Act 


specify  when  the  Director  of  OFHEO 
may  issue  a  notice  of  charges  instituting 
cease  and  desist  proceedings,  to  be 
conducted  according  to  the  procedural 
rules  in  this  part.  The  Director  may 
issue  a  notice  of  charges  as  described  in 
§  1780.20  if  the  Director  determines,  or 
the  Director  has  reasonable  cause  to 
believe  that,  an  Enterprise  or  an 
executive  officer  or  director  thereof  has 
engaged  in,  or  its  is  about  to  engage  in, 
any  of  the  following  conduct  or 
violations: 

(i)  For  an  adequately  capitalized 
Enterprise,  any  conduct  which  threatens 
to  cause  a  significant  depletion  of  the 
Enterprise's  core  capital;  or  for  an 
Enterprise  which  is  not  in  the 
adequately  capitalized  category,  any 
conduct  that  is  likely  to  result  in  a 
material  depletion  of  the  Enterprise's 
core  capital; 

(ii)  Any  conduct  that  may  result  in  the 
issuance  of  a  cease  and  desist  order  that 
requires  an  executive  officer  or  director 
of  an  Enterprise  to  make  restitution, 
provide  reimbvusement, 
indemnification  or  guarantee  against 
loss  to  the  Enterprise,  where  such 
person  was  either  unjustly  enriched  or 
engaged  in  knowing  misconduct  likely 
to  cause  substantial  loss  to  the 
Enterprise; 

(iii)  Any  conduct  that  violates  a 
written  agreement  entered  into  by  an 
Enterprise  with  the  Director;  or 

(iv)  Any  conduct  that  violates  the 
1992  Act,  the  Federal  National  Mortgage 
Association  Charter  Act  (12  U.S.C.  1716 
et  seq.),  the  Federal  Home  Loan 
Mortgage  Corporation  Act  (12  U.S.C. 
1451  et  seq.),  or  any  regulation,  rule,  or 
order  under  such  Acts,  or  any  unsafe 
and  unsound  practice  (in  that  it  is 
contrary  to  prudent  standards  of 
operation  which  might  cause  loss  or 
damage  to  the  Enterprise,  or  is  likely  to 
cause  such  loss  or  damage  in  the  future 
if  continued  unabated),  or  any  unsafe 
and  imsound  condition,  except  that  the 
Director  may  not  enforce  compliance 
with  housing  goals  established  under 
subpart  B  of  part  2  of  subtitle  A  of  the 
1992  Act  (12  U.S.C.  4561-4567),  with 
section  1336  or  1337  of  the  1992  Act  (12 
U.S.C.  4566^567),  or  with  subsection 
(m)  or  (n)  of  section  309  of  the  Federal 
National  Mortgage  Association  Charter 
Act  (12  U.S.C.  4566-^567),  or 
subsection  (e)  or  (f)  of  section  307  of  the 
Federal  Home  Loan  Mortgage 
Corporation  Act  (12  U.S.C,  1456(eHf)). 

(2  J  Remedial  provisions  of  cease  and 
desist  orders.  As  provided  by  sections 
1371(c}-(d)  of  the  1992  Act,  a  cease  and 
desist  order  issued  as  set  out  in 
§  1780.55  may  require  the  Enterprise,  or 
an  executive  officer  or  director  thereof, 
to  refrain  from  engaging  in  conduct  or 


violations  specified  in  paragraphs 
(b)(l)(i}  through  (iv)  of  this  section  and/ 
or  require  correction  of  an  unsafe  or 
unsound  condition  specified  in 
paragraph  (b)(l)(iv)  of  this  section,  as 
foujid  by  the  Director,  and  may  also 
require  the  Enterprise,  an  executive 
officer,  or  director  thereof  to  take  such 
action  as  the  Director  determines  to  be 
appropriate  to  correct  or  remedy  the 
conditions  resulting  from  such  conduct 
or  violation.  This  may  include,  but  is 
not  limited  to,  provisions  to: 

(i)  Require  the  Enterprise  to  seek 
restitution,  or  to  obtain  reimbursement, 
indemnification,  or  guarantee  against 
loss; 

(ii)  Require  the  Enterprise  to  obtain 
new  capital; 

(iii)  Restrict  asset  or  liability  growth 
of  the  Enterprise; 

(iv)  Require  the  Enterprise  to  dispose 
of  any  asset  involved; 

(v)  Require  the  Enterprise  to  improve 
design  or  implementation  of  internal 
policies,  compliance  efforts,  internal 
controls,  risk  measurement  and  limits, 
and  management  reporting  systems; 

(vi)  Require  the  Enterprise  to  employ 
qualified  officers  or  employees  (who 
may  be  subject  to  approval  by  the 
Director  at  the  direction  of  the  Director): 

(vii)  Require  the  Enterprise,  an 
executive  officer  or  director  thereof  to 
adhere  to  limits  on  activities  or 
functions;  or 

(viii)  Require  the  Enterprise  to  take 
such  other  action  as  the  Director 
determines  appropriate. 

(3)  Restitution  and  indemnification  by 
executive  officers  and  directors.  As  part 
of  the  affirmative  relief  described  in 
paragraph  (b)(2)  of  this  section,  section 
1371(d)(1)  of  the  1992  Act  provides  that 
the  Director  may  require  an  executive 
officer  or  director  of  an  Enterprise  to 
make  restitution  or  reimbursement  to 
the  Enterprise,  or  to  provide 
indemnification  or  guarantee  against 
loss,  to  the  extent  such  person  was: 

(i)  Unjustly  eiuiched  in  connection 
with  the  conduct  or  violation  in 
question;  or 

(ii)  Engaged  in  such  conduct  or 
violation  knowingly,  and  such  conduct 
or  violation  caused  or  would  be  likely 
to  cause  a  substantial  loss  to  the 
Enterprise. 

(4)  Temporary  cease  and  desist 
orders,  (i)  Under  sections  1372(a)-(b)  of 
the  1992  Act,  if  the  Director  determines 
that  any  conduct  or  violation  or 
threatened  conduct  or  violation 
described  in  the  notice  of  charges  in 
cease  and  desist  proceedings  described 
under  §  1780.20  is  likely  to  cause 
insolvency,  to  cause  significant 
depletion  of  core  capital,  or  to  cause 
other  irreparable  harm  to  an  Enterprise 


before  proceedings  described  in  this 
part  will  be  completed,  the  Director  may 
issue  a  temporary  cease  and  desist 
order.  Such  order  may  direct  the 
Enterprise,  executive  officer  or  director 
thereof  to  refrain  from  the  conduct  or 
violation,  and  to  take  whatever 
affirmative  action  the  Director 
determines  to  be  appropriate  to  prevent 
or  remedy  such  insolvency,  depletion, 
or  harm  pending  completion  of  such 
cease  and  desist  proceedings. 

(ii)  In  addition,  section  1372(c)  of  the 
1992  Act  addresses  cases  in  which  the 
Director  determines  that  the  books  and 
records  of  an  Enterprise  are  so 
incomplete  or  inaccurate  that  the 
Director  is  unable  through  normal 
supervisory  processes  to  determine 
either  the  financial  condition  of  the 
Enterprise  or  the  details  or  purpose  of 
transactions  that  may  have  a  material 
effect  on  the  financial  condition  of  the 
Enterprise.  In  connection  with  issuance 
of  the  notice  of  charges  in  cease  and 
desist  proceedings  specified  by 
§  1 780.20,  the  Director  may  issue  a 
temporary  order  directing  the  Enterprise 
to  cease  the  activity  or  practice  that  gave 
rise,  whether  in  whole  or  in  part,  to  the 
incomplete  or  inaccurate  state  of  the 
records,  and  may  require  the  Enterprise 
to  take  affirmative  action  to  make  the 
records  complete  and  accurate. 

(c)  Civil  monev  penalties.  (1)  First  tier 
CMPs.  Section  1736  of  the  1992  Act 
authorizes  the  Director  to  assess  civil 
money  penedties  against  an  Enterprise, 
in  proceedings  to  be  conducted 
according  to  the  procedural  rules  in  this 
part.  The  Director  may  issue  a  notice  of 
charges  to  an  Enterprise,  as  described  in 
§  1780.20,  to  impose  money  penalties  of 
up  to  55,000  (adjusted  for  inflation  as 
described  in  §  1780.80)  for  each  day  that 
the  Enterprise  engages  in  conduct  that 
violates: 

(i)  The  1992  Act,  the  Federal  National 
Mortgage  Association  Charter  Act.  the 
Federal  Home  Loan  Mortgage 
Corporation  Act,  or  any  regulation,  rule, 
or  order  under  such  Acts,  except  with 
regard  to  housing  goals  established 
under  subpart  B  of  part  2  of  subtitle  A 
of  the  1992  Act,  with  section  1336  or 
1337  of  the  1992  Act.  or  with  subsection 
(m)  or  (n)  of  section  309  of  the  Federal 
National  Mortgage  Association  Charter 
Act.  or  subsection  (e)  or  (f)  of  section 
307  of  the  Federal  Home  Loan  Mortgage 
Corporation  Act; 

(ii)  Any  wTitten  agreement  entered 
into  by  the  Enterprise  with  the  Director; 
or 

(iii)  Any  permanent  or  temporary 
cease  and  desist  order  entered  under 
sections  1371  or  1372  of  the  1992  Act, 
or  sections  1365  (12  U.S.C.  4615.  setting 
out  supervisory  actions  applicable  to 
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undercapitalized  Enterprises)  or  1366 
(12  U.S.C.  4616.  setting  out  supprvisory 
actions  applicable  to  significantly 
undercapitalized  institutions)  of  the 
1992  Act. 

(2)  Second  tier  CMPs  The  Director 
may  issue  a  notice  of  charges  to  an 
Enterprise  to  impose  money  penalties  of 
up  to  S25.000  (adjusted  for  inflation  as 
described  in  §  1780.80)  for  each  day  that 
the  Enterprise  engages  in  the  following 
violation  or  conduct,  or  to  an  executive 
officer  or  director  of  an  Enterprise  to 
impose  money  penalties  of  up  to 
SI 0,000  (adjusted  for  inflation  as 
described  in  §  1780.80)  for  each  day 
such  person  or  persons  engages  in  the 
following  violation  or  conduct,  if  the 
Director  finds  that  the  violation  or 
conduct  was  either  part  of  a  pattern  of 
misconduct  or  involved  recklessness 
and  causes  or  is  likely  to  cause  a 
material  loss  to  the  Enterprise: 

(i)  Any  violation  described  in 
paragraphs  (c){l)(i)  through  (iii)  of  this 
section:  or 

(ii)  Any  conduct  that  causes  or  is 
likely  to  cause  a  loss  to  the  Enterprise. 

(3)'  Third  tier  CMPs  The  Director  mav 
issue  a  notice  of  charges  to  an  Enterprise 
to  impose  money  penalties  of  up  to 
Si. 000. 000  (adjusted  for  inflation  as 
described  in  <^  1780.80)  for  each  day  that 
the  Enterprise  engages  in  a  violation  or 
conduct  described  in  paragraphs  (c)(2)(i) 
and  (ii)  of  this  section,  or  to  an 
executive  officer  or  director  of  an 
Enterprise  to  impose  money  penalties  of 
up  to  SlOO.OOO  (adiusted  for  inflation  as 
described  in  §  1780.80)  for  each  day 
such  pers(5n  or  persons  engages  m  such 
violation  or  conduct  described  in 
paragraphs  (c)(2)(i)  and  (ii)  of  this 
section,  if  the  Director  finds  that  the 
violation  or  conduct  was  knowing  and 
caused  or  is  likely  to  cause  a  substantial 
loss  to  the  Enterprise. 

(4)  Amount  of  CMPs.  In  determining 
the  amount  of  a  civil  money  penalty 
within  the  range  of  penalties  described 
in  paragraphs  (c)(1)  through  (3)  of  this 
section,  the  Director  may  fashion 
sanctions  in  any  such  amount  as 
deemed  to  be  appropriate  taking  into 
consideration  such  factors  as: 

(i)  The  gravity  of  the  violation  or 
conduct; 

(ii)  Any  loss  or  risk  of  loss  to  the 
Enterprise; 

(iii)  Any  benefits  received: 

(iv)  Any  attempts  at  concealment: 

(v)  Any  historv  of  prior  violations  or 
conduct: 

(vi)  Any  related  or  unrelated  previous 
supervisor)'  actions: 

(vii)  Any  injun*'  to  the  public: 

(viii)  Deterrence  of  future  violations 
or  conduct: 


(Lx)  The  effect  of  the  penalty  on  the 
safety  and  soundness  of  the  Enterprise: 

(x)  Any  circumstances  of  hardship 
upon  an  executive  officer  or  director; 

(xi)  Promptness  and  effectiveness  of 
any  efforts  to  ameliorate  the 
consequences  of  the  violations  or 
conduct:  and 

(xii)  C-andor  and  cooperation  after  the 
fact. 

(d)  Coordination  with  other 
supenibory  actions,  in  addition  to  cease 
and  desist  and/or  civil  money  penalty 
proceedings  under  this  part,  the  1992 
Act  grants  the  Director  other  authority 
to  take  supervisory  action,  including 
requiring  mandatory  and  discretionar}' 
supervisory  actions  against  an 
Enterprise  that  fails  to  remain 
adequately  capitalized:  appointment  of 
a  conservator  for  an  Enterprise:  entering 
into  a  written  agreement  the  violation  of 
which  is  actionable  through  proceedings 
under  this  part,  or  any  other  formal  or 
informal  agreement  with  an  Enterprise 
as  may  be  deemed  by  the  Director  to  be 
appropriate  Under  the  1992  Act,  the 
selection  of  the  form  of  supervisorv' 
action  is  within  the  Director's 
discretion,  and  the  selection  of  one  form 
of  action  or  a  combination  of  actions 
does  not  foreclose  the  Director  from 
pursuing  any  other  supervisory  action. 

(e)  Proceedings  against  affiliates. 
Under  subtitle  C  of  the  1992  Act.  the 
Director  may  institute  proceedings  as 
described  under  this  part  against  an 
affiliate  of  an  Enterprise  as  well  as  an 
executive  officer  or  director  of  such 
affiliate.  An  entitv  is  affiliated  with  an 
Enterprise  if  the  entity  controls  the 
Enterprise,  is  controlled  by  the 
Enterprise,  or  is  under  common  control 
with  the  Enterprise.  For  purposes  of  this 
part,  control  means  the  ability  to 
exercise  a  controlling  influence  over  the 
management  and  policies  of  the  entity 
or  Enterprise,  whether  it  be  by 
ownership  of  or  the  power  to  vote  a 
concentration  of  any  class  of  voting 
securities,  the  abilitv  to  elect  or  appoint 
members  of  the  board  of  directors  or 
officers  of  the  entity,  or  otherwise. 

(f)  Public  nature  of  proceedings.  As 
de^scribed  in  *>  1780.6  of  this  part,  all 
hearings  shall  be  open  to  the  public 
unless  the  Dirtjctor  in  his  discretion 
determines  to  the  contrary'  based  on 
public  interest.  The  Director  shall  also 
make  final  orders  available  to  the 
public,  as  well  as  modifications  to  or 
terminations  thereof,  except  that  the 
Director  may  determine  in  writing  to 
delay  public  disclosure  of  such  final 
orders  for  a  reasonable  time  if 
immediate  disclosure  would  seriously 
threaten  the  financial  health  or  security 
of  the  Enterprise. 


Dated:  December  19.  2000. 
Armando  Falcon,  Jr., 

Director.  Office  of  Federal  Housing  Enterprise 

Oversight. 

[FR  Dor.  00-32782  Filed  12-26-00:  8:45  am] 
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Airworthiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turt>ofan 
Engines 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Pratt 
&  Whitney  (PW)  PW4000  series  turbofan 
engines  with  2nd  stage  high  pressure 
turbine  (HPT)  air  seal  assembly  part 
number  (P/N)  50L976  or  P/N  50L960 
installed.  This  proposal  would  require 
operators  to  recalculate  2nd  stage  HPT 
air  seal  assembly  cycles-in-service, 
based  on  flight  hoiu-to-cycle  ratio  usage. 
This  proposal  would  also  require  upon 
recalculation,  initial  and  repetitive  on- 
wing  borescope  inspections  of  2nd  stage 
HPT  air  seal  assemblies  for  cracks  based 
on  the  newly  calculated  service  life. 
This  proposal  would  also  require  the 
removal  from  service  of  any  cracked  seal 
assemblies,  and  the  removal  of  seal 
assemblies  at  or  before  newly  calculated 
service  life  limits.  This  proposal  is 
prompted  by  reports  that  thirteen  2nd 
stage  HPT  air  seal  assemblies  have  been 
found  cracked  in  the  rim  area.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  2nd  stage  HPT 
air  seal  assembly  fracture  that  could 
result  in  an  uncontained  engine  failure. 
DATES:  Comments  must  be  received  by 
February  26,  2001. 
ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.,2000-NE-25-AD.  12  New- 
England  Executive  Park,  Burlington.  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8 


a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
service  information  referenced  in  the 
proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  400  Main  Street,  East 
Hartford,  CT  06108.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive 
Park.  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington  MA  01803- 
5299;  telephone:  (781)  238-7130,  fax: 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-25-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRlCl  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  200O-NE-25-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

This  proposal  is  prompted  by  reports 
that  thirteen  2nd  stage  HPT  air  seal 
assemblies  have  been  found  cracked  in 


the  rim  area.  The  current  design  2nd 
stage  HPT  air  seal  assemblies  are 
operating  in  a  temperature  environment 
that  is  hotter  than  the  manufacturer 
anticipated.  Investigation  shows  that  the 
crack  initiation  and  propagation  result 
from  thermal  mechanical  fatigue. 
Investigation  also  revealed  that  the 
length  of  the  flight,  or  mission  cycle 
affects  the  service  life  limit  of  the  2nd 
stage  HPT  air  seal  assembly.  Therefore 
in  recalculating  the  service  life  of  2nd 
stage  HPT  air  seal  assemblies,  this  AD 
requires  operators  to  determine,  on  a 
monthly  basis,  the  flight  hour-to-cycle- 
ratio  for  the  hours  and  cycles 
accumulated  that  month,  and  then  to 
apply  the  appropriate  initial  inspection 
threshold  and  repetitive  cyclic 
inspection  interval.  Cracking  of  the  2nd 
stage  HPT  air  seal  assembly,  if  not 
corrected,  could  result  in  seal  fracture 
and  uncontained  engine  failure.  The 
manufacturer  has  informed  the  FAA 
that  the  2nd  stage  HPT  air  seal  assembly 
is  currently  being  redesigned,  and  that 
upon  completion  of  the  certification,  the 
installation  of  the  new  design  will  act  as 
terminating  action  to  the  repetitive 
inspection  requirements  of  the  proposed 
AD.  This  proposed  rule  may  be  revised 
based  on  the  new  design. 

Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Alert 
Service  Bulletin  (ASB)  No.  PW4G-112- 
A72-233,  dated  August  25,  2000.  These 
contents  describe  procedures  for 
operators  to:  (1)  Determine,  on  a 
monthly  basis,  the  flight  hour-to-cycle 
ratio  for  the  hours  and  cycles 
accumulated  that  month.  (2)  Apply  the 
appropriate  initial  inspection  threshold 
and  repetitive  cyclic  inspection  interval. 
(3)  Recalculate  the  service  life  of  2nd 
stage  HPT  air  seals.  (4)  Determine  the 
appropriate  inspection  interval.  The 
ASB  also  includes  procedures  for  the 
removal  from  service  of  any  cracked  2nd 
stage  HPT  seal  assemblies  or  the 
removal  of  2nd  stage  HPT  seal 
assemblies  at  or  before  the  newly 
calculated  service  life  limits. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  recalculation  of  service  lives  of 
2nd  stage  HPT  air  seal  assemblies,  and 
the  initial  and  repetitive  on-wing 
borescope  inspections  of  2nd  stage  HPT 
air  seal  assemblies  for  cracks.  The 
proposed  action  would  also  require  the 
removal  from  service  of  any  cracked  seal 
assemblies,  or  the  removal  of  seal 
assemblies  at  or  before  the  calculated 


ser\'ice  life  limits.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  ASB  described 
previously. 

Economic  Analysis 

The  FAA  estimates  that  there  are  233 
engines  of  the  affected  design  in  the 
worldwide  fleet,  and  that  96  engines 
installed  on  aircraft  of  U.S.  registr\' 
would  be  affected  by  this  proposed  AD. 
The  FAA  also  estimates  that  it  would 
take  approximately  2.3  work  hours  per 
engine  to  accomplish  the  proposed  on- 
wing  borescope  inspection,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
The  FAA  estimates  that  approximately 
47%  of  the  certified  life  of  the  affected 
parts  will  be  lost.  Required  parts  would 
cost  5235,950  per  engine.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $10,659,312. 

Regulatory  Impact 

This  proposal  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposal. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator}-  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034,' February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significan: 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4<i  T  ST    U)6(g).  401 13.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Pratt  &  Whitney:  Docket  No.  20OO-NE-25- 

AD. 

Applicabilit^This  airworthiness  directive 
l.AD)  i.s  applicable  to  Pratt  &  VVhitnev  (PW) 
models  P\V4a74,  PW4077,  PVV4077b.  and 
P\V40<)0  turbofan  engines  with  2nd  stage 
high  pressure  turbine  (HPT)  air  seal  assembly 
part  number  (P/N)  50L976  or  P/N  50L960 
installed.  These  engines  are  installed  on  but 
not  limited  to  Boeing  777  series  airplanes. 

Note  1:  This  .\D  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addres.sed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  2nd  stage  HPT  air  seal  assembly 
failure  that  could  result  in  uncontained 
engine  failure,  accomplish  the  following: 

Calculation  of  Service  Limits 

(a)  Within  30  days  of  the  effective  date  of 
this  ,\D.  and  then  each  calendar  month 
thereafter,  determine  the  hour-lo-cycle  ratio 
of  2nd  stage  HPT  air  seal  assemblies  based 
on  the  hours  and  cycles  accumulated  in  the 
previous  month  in  cic(  firdanre  with 
Paragraph  1  ot  the  .\(:(.()mplishment 
Instructions  for  air  seal  management  of  PW 
Alert  Service  Bulletin  (ASB)  .\o.  PVV4G-1 12- 
A72-233.  dated  August  25.  2000. 

Borescope  Inspections 

lb)  for  2nd  stage  HPT  air  seal  assemblies, 
determine  the  initial  inspe(  tion  time  and 
repetitive  inspection  interval  in  cycles,  in 
accordance  with  Paragraph  2  of  the 
.■\ccomplishment  Instrui  tions  for  air  seal 
management  of  PW  ASB  No  PW4G-1 12- 
A72-233.  dated  .August  25,  2000.  Perform 
borescope  inspections  of  the  2nd  stage  HPT 
air  seal  assembly  for  cracks,  and  remove  HPT 
air  seal  assemblies  from  service  If  cracked,  in 
accordanc  e  with  the  On-Wing  Procedure 
section  of  .Accomplishment  Instructions  of 
PW  ASB  No.  PVV4G-112-A72-233.  dated 
.August  25,  2000. 

New  Cycle  Limits 

(c)  Determine  new  cycle  limits  for  2nd 
stage  HPT  air  seal  assemblies  in  accordance 


with  Pardurapli  .(  of  the  Accomplishment 
Instructions  for  air  seal  management  of  PW 
.ASB  No.  PW4C;-112-A72-233,  dated  August 
23.  2000.  and  remove  from  service  2nd  stage 
HPT  air  seal  assemblies  prior  to  exceeding 
those  limits. 

Alternative  Methods  of  Compliance 

(dl  .An  alternative  method  of  (.nmpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  ma\  be 
used  if  approved  bv  the  .Manager.  Engine 
Certifii:ation  Offii  c  (ECO).  Operators  shall 
submit  their  re()uest  through  an  appropriate 
Federal  Avidtion  Administration  (F.AA) 
Principal  Vliiintenance  hispei  tor.  who  may 
add  ((ininients  and  then  send  it  to  the 
Manager,  ECO 

Note  2:  Inform. ition  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Spei  lal  llight  permits  may  be  issued  in 
accordance  with  «»t)  21.147  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21  199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  .AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
December  15,  2000 
David  .A.  Downey. 

Acting  Mdiiagfr.  Lngini'  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
!FR  Dot    00-3287')  Filed  12-26-00;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-89-AD] 

RIN212&-AA64 

Airworthiness  Directives;  DG 
Flugzeugbau  GmbH  Model  DG-500MB 
Sailplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NJPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(.AD)  that  would  apply  to  certain  DG 
Flugzeugbau  GmbH  (DG  Flugzeugbau) 
Model  DG-.5()()MB  sailplanes  equipped 
with  a  SOLO  2625  02  eneine. 

The  proposed  AD  would  require  you 
to  remove  the  engine  from  the  propeller 
mount:  install  additional  access  holes  in 
the  propeller  mount;  install  the 
modified  engine  to  the  propeller  mount; 
do  a  ground  test  run;  and  replace  the 
digital  tmgine  indicator  circuit  breaker 
with  a  new  circuit  breaker.  The 
proposed  AD  is  the  result  of  mandatory- 


continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  the  Federal  Republic  of 
Germany.  The  actions  specified  by  the 
proposed  .\D  are  intended  to  correct 
propeller  drive  belt  tension  that  could 
cause  damage  to  the  engine  crankshaft 
and  to  replace  an  inadequate  circuit 
breaker.  This  could  lead  to  engine 
failure  and  loss  of  sailplane  control. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  by 
February  1,  2001. 

ADDRESSES:  Send  three  copies  of  your 
comments  to  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-89- 
AD.  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 

You  may  get  service  information  that 
applies  to  the  proposed  AD  from  DG 
Flugzeugbau  GmbH,  Postbox  41  20,  D- 
76646  Bruchsal,  Federal  Republic  of 
Germany;  telephone:  +49  7257-890; 
facsimile:  +49  7257-8922.  You  may  also 
read  this  information  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Kiesov,  Aerospace  Engineer,  FAA. 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4144;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

How  do  I  comment  on  the  proposed 
AD?  We  invite  your  comments  on  the 
proposed  rule.  You  may  send  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  send  your 
comments  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
VVe  will  consider  all  comments  received 
by  the  closing  date  specified  above, 
before  acting  on  the  proposed  rule.  We 
may  change  the  proposals  contained  in 
this  notice  in  light  of  the  comments 
received. 

Are  there  any  specific  portions  of  the 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  that  might  require  a 
change  to  the  proposed  rule.  You  may 
look  at  all  comments  we  receive.  We 
will  file  a  report  in  the  Rules  Docket 
that  summarizes  each  FAA  contact  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposal. 

We  are  re-examining  the  writing  style 
we  currently  use  in  regulatory 


documents,  in  response  to  the 
Presidential  memorandum  of  June  1, 
1998.  That  memorandum  requires 
federed  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  the  ease 
of  understanding  this  document,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.faa.gov/language/. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  99-CE-89-AD."  We  will  date  stamp 
and  mail  the  postcard  back  to  you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Luftfahrt-Bundesamt 
(LB A),  which  is  the  airworthiness 
authority  for  the  Federal  Republic  of 
Germany,  notified  FAA  that  an  unsafe 
condition  may  exist  on  all  DG 
Flugzeugbau  Model  DG-500MB 
sailplanes  equipped  with  a  SOLO  2625 
02  engine.  The  LBA  reports  that  the 
service  history  for  the  SOLO  2625  02 
eilgine  shows  a  need  to  modify  the  front 
crank  shaft  bearing.  Additionally,  the 
digital  engine  indicator  circuit  breaker 
amperage  is  too  low  for  use  and  needs 
replacement. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  The  actions 
specified  by  the  proposed  AD  are 


intended  to  correct  propeller  drive  belt 
tension  that  could  cause  damage  to  the 
engine  crankshaft,  and  to  replace  an 
inadequate  circuit  breaker.  Such  failure 
could  result  in  loss  of  power  and 
consequently  the  loss  of  sailplane 
control. 

Is  there  service  information  that 
applies  to  this  subject?  DG  Flugzeugbau 
has  issued:  Technical  Note  No.  843/13, 
dated  November  3,  1999.  SOLO,  the 
engine  manufacturer,  has  issued 
Technical  Note  4600-1. 

What  are  the  provisions  of  these 
technical  notes?  These  technical  notes 
includes  procedures  for: 
— Removing  the  engine  from  the 

propeller  mount; 
— Modifying  the  engine; 
— Installing  additional  access  holes  in 

the  propeller  mount; 
— Installing  the  modified  engine  to  the 

propeller  mount; 
— Doing  a  ground  test  nm;  and 
— Replacing  the  digital  engine  indicator 

circuit  breaker  with  a  new  circuit 

breaker. 

What  action  did  LBA  take?  The  LBA 
classified  this  DG  Flugzeugbau  technical 
note  as  mandatory  and  issued  German 
AD  Number  1999-383,  dated  December 
1.  1999,  to  ensure  the  continued 
airworthiness  of  these  sailplanes  in 
Germany. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  sailplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 


applicable  bilateral  airworthiness 
agreement.  Complying  with  this 
bilateral  airworthiness  agreement,  the 
LBA  has  kept  FAA  informed  of  the 
situation  described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  LBA; 
reviewed  all  available  information, 
including  the  technical  note  referenced 
above;  and  determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  DG  Flugzeugbau  Model  DG- 
500MB  sailplanes  of  the  same  type 
design  that  are  equipped  with  a  SOLO 
2625  02  engine; 

— The  actions  specified  in  the 

previously-referenced  technical  note 
should  be  accomplished  on  the 
affected  sailplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 
What  would  the  proposed  AD  require? 

This  proposed  AD  would  require  you  to 

incorporate  the  actions  in  the  previously 

referenced  technical  notes. 

Cost  Impact 

How  many  sailplanes  would  the 
proposed  AD  impact?  We  estimate  that 
the  proposed  AD  affects  1  sailplane  in 
the  U.S.  registry. 

What  would  be  the  cost  impact  of  the 
proposed  AD  on  owners/operators  of  the 
affected  sailplanes?  We  estimate  the 
following  costs  to  do  the  proposed 
modification: 


Lalxjr  cost                                                                   Parts  cost 

Total  cost  per      Total  cost  on  U.S. 
sailplane                operators 

12  workftours  x  $60  per  hour  =  $720  

The  manufacturer  will  do  the  engine  modification 
and  provide  the  new  circuit  breaker  under  war- 
ranty. 

$720. 

V 

$720  y  1  =  $720. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  here  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
issued,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
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§39.13    [Amended] 

2.  FAA  amends  §39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

DG  Flugzeugbau  GMBH:  Docket  No.  99-CE- 
89-.\D 
(a)  What  sailplanes  are  affected  by  this 
AD?  This  .\D  affects  Model  DG-500MB 


sailplanes,  all  serial  numbers  equipped  with 
a  SOLO  262.5  02  engine,  that  are  certificated 
in  any  category. 

(b)  Who  must  comply  with  this  AD? 
.\n\ane  who  wishes  to  operate  any  of  the 
above  sailplanes  must  i.omply  with  this  AD. 

(c)  What  problem  does  this  AD  address'' 
The  actions  specified  by  this  AD  are  intended 
to  correct  propeller  drive  belt  tension  that 


could  cause  damage  to  the  engine  crankshaft 
and  to  replace  an  inadequate  circuit  breaker. 
Such  failure  could  lead  to  engine  failure  and 
loss  of  control  of  the  sailplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  do  the  following,  unless 
already  done: 


Actions 


Compliance  time 


Procedures 


(1)    Remove 
mount. 


the    engine    from    the    propeller 


Within  the  next  25  hours  time-in-tollowing 
service  (IIS)  after  the  effective  date  of  this 
AD 


(2)  Install  additional  access  holes  m  the  pro- 
peller mount 

(3)  Install  the  modified  engine  to  the  propeller 
mount 

(4)  Do  a  ground  test  run   Before  further  flight  after  the  previous  action 


Before  further  flight  after  removing  the  engine 
and  t)efore  installing  the  modified  engine  to 
the  propeller  mount 

Before  further  flight  after  removing  the  engine 
and  after  the  engine  modification 


(5)  Replace  the  digital  engine  indicator  (DEli 
circuit  breaker  with  a  new  5  ampere  Klixon 
7277-2-5A  circuit  breaker  (or  FAA-approved 
equivalent  part  numtier) 

(6)  Do  not  install  any  engine  that  has  not  been 
modified  following  SOLO  IN  4600-1 

(7)  Do  not  install  any  DEI  circuit  breaker  that  is 
not  a  5  ampere  Klixon  7277-2-5A  circuit 
breaker  lor  FAA-approved  equivalent  part 
numberi 


Before  further  flight  after  the  previous  actions 


As  of  the  effective  dale  of  this  AD 


As  of  the  effective  date  of  this  AD 


Do  this  action  following  the  maintenance  man- 
ual. Ship  engine  to  the  engine  manufac- 
turer, SOLO,  or  a  licensed  repair  station,  for 
modification  according  to  the  SOLO  Tech- 
nical Note  (TN)  4600-1 . 

Do  this  action  following  drawing  5M102  of  DG 
Flugzeugbau  Technical  Note  843/13,  dated 
November  3,  1999. 

Do  this  action  following  the  maintenance  man- 
ual. 

Do  this  action  following  DG  Flugzeugbau 
Technical  Note  843/13.  dated  November  3, 
1999. 

Do  this  action  following  DG  Flugzeugbau 
Technical  Note  843/13,  dated  November  3. 
1999. 

Not  Applicable. 

Not  Applicable. 


(e)  Can  I  comply  ivith  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Small  .Mrplane 
Directorate,  approves  vour  alternative.  Send 
your  request  through  an  F.\A  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  .Airplane  Directorate. 

Note  1:  This  .\D  applies  to  each  sailplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered  or  repaired  in  the  area  subject  to  the 
requirements  of  this  .-KD.  For  sailplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .\D  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  .\D.  The  request  should  include  an 
as.sessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  .^D;  and.  if  you  have  not 
eliminated  the  unsafe  t  ondition.  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about-any 
already-approved  alternative  methods  of 
compliance^  Contact  Mike  Kiesov.  .Aerospace 
Engineer.  F.^.^.  Small  .Mrplane  Direc  torale, 
901  Locust.  Room  301.  Kansas  (jty.  Missouri 
64106;  telephone  (8161  J29— 4144;  facsimile: 
(816)  329-4090 

(g)  What  It  I  need  to  fly  the  sailplane  to 
another  location  to  comply  with  f/i/s  AD'  The 
F.\.-\  can  issue  a  special  flight  permit  under 
sections  21.197  and  21  199  of  the  Federal 


Aviation  Regulations  il4  C;FK  21  197  and 
21.199)  to  operate  your  sailplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD'  You  may  get  copies  of 
the  documents  referenced  in  this  .■XD  from 
DG  Flugzeugbau  GmbH.  Postbox  41  20.  D- 
76646  Bruchsal.  Federal  Republii  oi 
Germany   You  may  read  tht-se  documents  at 
FAA,  Central  Region.  Office  of  the  Regional 
Counsel.  901  Locust,  Room  .506.  Kansas  City. 
Missouri  64106. 

Note  2:  Thf  subjitf.t  of  this  AD  is  addressed 
in  t;erinaii  ,\U  1999-383,  dated  December  1. 
1999. 

Issued  in  Kansas  City,  Missouri,  on 
December  19,  2000. 
Michael  (iailagher, 

Manager.  Smull  Airplane  Directnmte.  Aircraft 
Certification  Sen.ue. 

IFR  Doc.  00-32878  Filed  12-26-00;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  266 

Privacy  Act  of  1974;  Implementation 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

summary:  The  Postal  Service  is 
proposing  to  amend  its  regulations 


implementing  the  Privacy  Act  of  1974, 
5  U.S.C.  552a.  This  amendment 
modifies  existing  regulations  (39  CFR 
266.9)  to  exempt  system  of  records, 
Office  of  Inspector  General-Investigative 
File  System,  USPS  300.010,  from  certain 
provisions  of  the  Act  and  corresponding 
agency  regulations. 

DATES:  Comments  must  be  received  on 
or  before  January  26,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Manager,  Finance 
Administration/FOIA,  Postal  Service, 
475  L'Enfant  Plaza  SVV,  Room  8141, 
Washington,  DC  20260-5202.  Copies  of 
all  written  comments  will  be  available 
Monday  through  Friday  for  public 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gladis  Griffith,  Legal  Director,  Office  of 
Inspector  General  (703)  248-4683. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Inspector  General  (OIG)  is  a 
component  of  the  Postal  Ser\'ice  that 
performs  as  one  of  its  principal 
functions  investigations  into  violations 
of  criminal  law  in  connection  with 
Postal  Service  programs  and  operations, 
pursuant  to  the  Inspector  General  Act  of 
1978,  as  amended,  5  U.S.C,  App.3.  The 
OIG  Investigative  File  System  falls 
within  the  scope  of  subsections  (j)(2), 
(k)(2),  and  (k)(5)  of  the  Act, 


The  Postal  Service  has  exempted 
certain  systems  of  records  that  it 
maintains  from  specific  provisions  of 
the  Privacy  Act.  At  the  time  it  adopted 
the  exemptions  contained  in  its  Privacy 
Act  regulations  (39  CFR  266.9),  the 
Postal  Service  stated  its  reasoa  for  each 
exemption  in  the  preamble  of  the  notice 
of  proposed  rulemaking  (40  PR  37227, 
August  26,  1975).  These  reasons  were 
added  to  the  text  of  §  266.9  by  final  rule 
published  July  13,  1994  (59  PR  35625). 
This  proposed  rule  does  not  change  the 
current  application  of  exemptions, 
except  to  apply  certain  exemptions  to 
the  OIG  Investigative  File  System. 

List  of  subjects  in  39  CFR  Part  266 
Privacy. 

PART  266— [Amended] 

Accordingly,  39  CFR  is  amended  as 
set  forth  below: 

1.  The  authority  citation  for  Part  266 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401;  5  U.S.C.  552a. 

2.  In  §  266.9  revise  paragraphs 
(b)(l)(vii),  (b)(2)  introducing  text, 
(b)(2)(i),  (b)(2)(ii),  (b)(2)(iii)  and  add 
paragraph  fb)(2)(viii)  to  read  as  follows: 

§266.9    Exemptions. 

***** 

(b)*  *  * 

(D*  *  * 

(vii)  Subsection  (e)(4)(G)  and  (H) 
requires  an  agency  to  publish  a  Federal 
Register  notice  of  its  procedures 
whereby  an  individual  can  be  notified 
upon  request  whether  the  system  of 
records  contains  information  about  the 
individual,  how  to  gain  access  to  any 
record  about  the  individual  contained  in 
the  system,  and  how  to  contest  its 
content.  Subsection  (e)(4)(I)  requires  the 
foregoing  notice  to  include  the 
categories  of  sources  in  the  system. 
***** 

(2)  Inspection  Requirements — 
Investigative  File  System,  USPS 
080.010,  Inspection  Requirements — 
Mail  Cover  Program,  USPS  080.020.  and 
Office  of  Inspector  General-Investigative 
File  System,  USPS  300.010.  These 
systems  of  records  are  exempt  fi-om  5 
U.S.C.  552a  (c)(3)  and  (4),  (d)(l)-{4), 
(e)(lH3).  (e)(4)  (G)  and  (H),  (e)(5)  and 
(8),  (f),  (g),  and  (m).  In  addition,  system 
300.010  is  exempt  fi-om  5  U.S.C. 
552a(e)(4)(I).  The  reasons  for  exemption 
follow: 

(i)  Disclosure  to  the  record  subject 
pursuant  to  subsections  (c)(3),  (c)(4),  or 
(d)(l)-(4)  could: 

(A)  Alert  subjects  that  they  are  targets 
of  an  investigation  or  mail  cover  by  the 
Postal  Inspection  Service  or  an 


investigation  by  the  Office  of  Inspector 
General; 

(B)  Alert  subjects  of  the  nature  and 
scope  of  the  investigation  and  of 
evidence  obtained; 

(C)  Enable  the  subject  of  an 
investigation  to  avoid  detection  or 
apprehension; 

(D)  Subject  confidential  sources, 
witnesses,  and  law  enforcement 
personnel  to  harassment  or  intimidation 
if  their  identities  were  released  to  the 
target  of  an  investigation: 

^)  Constitute  unwarranted  invasions 
of  the  personal  privacy  of  third  parties 
who  are  involved  in  a  certain 
investigation; 

(F)  Intimidate  potential  witnesses  and 
cause  them  to  be  reluctant  to  offer 
information; 

(G)  Lead  to  the  improper  influencing 
of  witnesses,  the  destruction  or 
alteration  of  evidence  yet  to  be 
discovered,  the  fabrication  of  testimony, 
or  the  compromising  of  classified 
material;  and 

(H)  Seriously  impede  or  compromise 
law  enforcement,  mail  cover,  or 
background  investigations  that  might 
involve  law  enforcement  aspects  as  a 
result  of  the  above. 

(ii)  Application  of  subsections  (e)(1) 
and  (e)(5)  is  impractical  because  the 
relevance,  necessity,  or  correctness  of 
specific  information  might  be 
established  only  after  considerable 
analysis  and  as  the  investigation 
progresses.  As  to  relevance  (subsection 
(1)),  effective  law  enforcement  requires 
the  keeping  of  information  not  relevant 
to  a  specific  Postal  Inspection  Service 
investigation  or  Office  of  Inspector 
General  investigation.  Such  information 
may  be  kept  to  provide  leads  for 
appropriate  law  enforcement  and  to 
establish  patterns  of  activity  that  might 
relate  to  the  jurisdiction  of  the  Office  of 
Inspector  General,  Postal  Inspection 
Service,  and/or  other  agencies.  As  to 
accuracy  (subsection  (e)(5)),  the 
correctness  of  records  sometimes  can  be 
established  only  in  a  court  of  law. 

(iii)  Application  of  subsections  (e)(2) 
and  (3)  would  require  collection  of 
information  directly  from  the  subject  of 
a  potential  or  ongoing  investigation.  The 
subject  would  be  put  on  alert  that  he  or 
she  is  a  target  of  an  investigation  by  the 
Office  of  Inspector  General,  or  an 
investigation  or  mail  cover  by  the  Postal 
Inspection  Service,  enabling  avoidance 
of  detection  or  apprehension,  thereby 
seriously  compromising  law 
enforcement,  mail  cover,  or  background 
investigations  involving  law 
enforcement  aspects.  Moreover,  in 
certain  circumstances  the  subject  of  an 
investigation  is  not  required  to  provide 
information  to  investigators,  and 


information  must  be  collected  from 
other  sources. 

***** 

(viii)  The  requirement  of  subsection 
(e)(4)(I)  does  not  apply  to  system 
300.010,  because  identification  of  record 
source  categories  could  enable  the 
subject  of  an  investigation  to  improperly 
interfere  with  the  conduct  of  the 
investigation. 
***** 

Stanley  F.  Mires. 

Chief  Counsel.  Legislative. 

[FR  Doc.  00- ,32958  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  771&-12-P 


POSTAL  SERVICE 

39  CFR  Part  266 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Postal  Ser\'ice 
proposes  to  amend  its  regulations 
implementing  the  Privacy  Act  of  1974. 
5  U.S.C.  552a.  This  proposed  rule  would 
amend  its  regulation  to  exempt  a  new 
system  of  records,  USPS  050.080, 
Finance  Records-Suspicious 
Transaction  Reports,  from  certain 
provisions  of  the  Privacy  Act.  The 
exemptions  are  intended  to  comply  with 
legal  prohibitions  against  the  disclosure 
of  certain  kinds  of  information,  and  to 
protect  certain  information  about 
individuals  maintained  in  the  system  of 
records. 

DATES:  Comments  must  be  received  on 
or  before  January  26,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Manager,  Finance 
Administration/FOIA,  U.S.  Postal 
Service,  475  L'Enfant  Plaza  SW,  room 
8141,  Washington,  DC  20260-5202. 
Copies  of  all  wTitten  comments  will  be 
available  Monday  through  Friday  for 
public  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henr>'  Gibson,  (202)  268-4203. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bank  Secrecy  Act,  31  U.S.C. 
5318(g),  anti-money  laundering 
provisions,  and  implementing 
regulations  of  the  U.S.  Treasury.  31  CFR 
Part  103,  the  Postal  Service  is  required 
to  report  to  the  Department  of  the 
Treasury  certain  suspicious  financial 
transactions  that  are  relevant  to  a 
possible  violation  of  law  or  regulation. 
Further,  the  Postal  Service  is  prohibited 
from  notifying  any  participant  in  the 
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transaction  that  a  report  has  been  made. 
31  U.S.C.  5318(g)(2). 

The  Postal  Service  is  publishing 
separately  a  notice  of  a  new  system  of 
records.  USPS  050.080,  Finance 
Records-Suspicious  Transaction 
Reports,  which  was  made  necessar\'  by 
the  reporting  requirements  of  the  Bank 
Secrecy'  Act.  The  system  of  records 
contains  information  about  certain 
postal  customers  who  purchase  or 
receive  money  orders,  wire  transfers,  or 
stored  value  cards. 

In  order  to  permit  compliance  with 
the  non-notification  requirement  of  the 
Bank  Secrecy  Act.  the  Postal  Service  is 
adopting  an  exemption  from  the  Privacy 
Act  provisions  related  to  individual 
access.  Under  5  U.S.C.  552a(k)(2),  the 
head  of  an  agency  may  promulgate  rules 
to  exempt  a  system  of  records  from 
certain  provisions  of  5  U.S.C.  552a  if  the 
system  of  records  is  "investigatory- 
material  compiled  for  law  enforcement 
purposes,  other  than  material  within  the 
scope  of  subsection  (j)(2)  of  this 
section." 

The  Postal  Service  is  hereby  giving 
notice  of  a  proposed  rule  to  exempt  the 
Suspicious  Transaction  Report  system 
from  certain  provisions  of  the  Privacy 
Act  pursuant  to  5  U.S.C.  552a(k)(2).  The 
reasons  for  exempting  the  system  of 
records  from  sections  {c)(3).  (d).  (e)(1). 
(e)(4)(G).  (e)(4)(H),  (e)(4)(I),  and  (f)  of  the 
Privacy  Act  are  set  forth  in  the  proposed 
rule. 

List  of  Subjects  in  39  CFR  Part  266 

Privacy. 

For  the  reasons  set  out  in  the 
preamble,  the  Postal  Ser\'ice  proposes  to 
amend  part  266  of  39  CFR  as  follows: 

PART  266— PRIVACY  OF 
INFORMATION 

1.  The  authority  citation  for  part  266 
continues  to  read  as  follows; 

Authority:  .39  U.S.C.  401;  5  U.S.C.  352a. 

2.  Section  266.9  is  amended  by 
adding  paragraph  (b)(7)  to  read  as 
follows: 

§  266.9    Exemptions. 

***** 

(b)  *  *  * 

(7)  Finance  Records-Suspicious 
Transaction  Reports,  USPS  050.080. 
This  system  is  e.\empt  from  5  U.S.C. 
552a(c)(3).(d)(l)-(4),  (e)(1),  (e)(4)(G), 
(e)(4)(H),  (e)(4)(I).  and  (f)  to  the  extent 
that  information  in  the  system  is  subject 
to  exemption  pursuant  to  5  U.S.C. 
552a(k)(2)  as  material  compiled  for  law 
enforcement  purposes.  The  reasons  for 
exemption  follow. 

(i)  Disclosure  to  the  record  subject 
pursuant  to  subsections  (c)(3)  or  (d)(1)- 


(4)  would  violate  the  non-notification 
provision  of  the  Bank  Secrecy  Act,  31 
U.S.C.  5318(g)(2),  under  which  the 
Postal  Service  is  prohibited  from 
notifying  a  transaction  participant  that  a 
suspicious  transaction  report  has  been 
made  hi  addition,  the  access  provisions 
of  subsections  (c)(3)  and  (d)  would  alert 
individuals  that  they  have  been 
identified  as  suspects  or  possible 
subjects  of  investigation  and  thus 
seriously  hinder  the  law  enforcement 
purposes  underlying  the  suspicious 
transaction  reports. 

(ii)  This  system  is  in  compliance  with 
subsection  (e)(1).  because  maintenance 
of  the  rec:ords  is  required  by  law.  Strict 
application  of  the  relevance  and 
necessity  requirements  of  subsection 
(e)(1)  to  suspicious  transactions  would 
be  impractical,  however,  because  the 
relevance  or  necessity  of  specific 
information  can  often  be  established 
only  after  considerable  analysis  and  as 
an  investigati(in  progresses. 

(iii)  The  requirements  of  subsections 
(e)(4)(G),  (H),  and  (I)  and  subsection  (f) 
do  not  apply  because  this  system  is 
e.xempt  from  the  individual  access  and 
amendment  provisions  of  subsection 
(d).  Nevertheless,  the  Postal  Service  has 
published  notice  of  the  record  source 
categories  and  the  notification,  access, 
and  contest  procedures. 

An  appropriate  revision  of  39  CFR 
266.9  to  reflect  the  proposed  change 
will  be  published  if  the  proposal  is 
adopted. 

Stanley  F.  Mires, 

Chief  Counsfl.  Lfi>islativr 

|FR  Dor   ()()-HJ<)h()  l-il.Mi  1  2-:ifi-()();  8:4.t  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TX;  FRL-6922-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas;  Ozone; 
Beaumont/Port  Arthur  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to 
approve  the  Texas  1-hour  ozone 
attainment  demonstration  State 
Implementation  Plan  (SIP)  for  the 
Beaumont/Port  Arthur  (BPA)  moderate 
ozone  nonattainment  area.  The 
attainment  demonstration  SIP  is 
addressed  in  the  State  of  Texas 
submittals  dated  November  12,  1999 


and  April  25,  2000.  The  EPA  is  also 
proposing  to:  extend  the  ozone 
attainment  date  for  the  BPA  ozone 
nonattainment  area  to  November  15, 
2007  while  retaining  the  area's  current 
classification  as  a  moderate  ozone 
nonattainment  area;  approve  the  State's 
enforceable  commitment  to  perform  a 
mid-course  review  and  submit  a  SIP 
revision  to  the  EPA  by  May  2004;  find 
that  the  BPA  area  meets  the  Reasonably 
Available  Technology  (RACT) 
requirements  for  major  sources  of 
volatile  organic  compounds  (VOC) 
emissions;  and  approve  the  motor 
vehicle  emissions  budgets  (MVEB).  This 
proposed  rule  is  based  on  the 
requirements  of  the  Federal  Clean  Air 
Act  (the  Act)  related  to  ozone 
attainment  demonstrations. 
DATES:  Written  comments  must  be 
received  on  or  before  January  26.  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section  (6PD-L),  at  the  EPA  Region  6 
Office  listed  below.  Copies  of 
documents  relevant  to  this  action, 
including  the  Technical  Support 
Document  (TSD)  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 

Environmental  Protection  Agency, 
Region  6.  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality. 
12124  Park  35  Circle.  Austin.  Texas 
78753. 

Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pratt,  Air  Planning  Section 
(6PD-L),  1445  Ross  Avenue.  Dallas, 
Texas  75202-2733.  Telephone  Number 
(214)  665-2140.  e-Mail  Address: 
pratt.steven@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  "we,"  "us," 
and  "our"  means  EPA. 
Table  of  Contents 

I.  Background 

A.  Basis  for  the  State's  Attainment 
Demonstration 

B.  Components  of  a  Modeled  Attainment 
Demonstration 

C.  Framework  for  Proposing  .Action  on  the 
.•\ltainment  Demonstration  SIP 

D.  Criteria  for  Attainment  Date  Extensions 

II.  Technical  Review  of  the  Submittals 
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I.  Background 

A.  Basis  for  the  State's  Attainment 
Demonstration 

What  6ire  the  Relevant  Clean  Air  Act 
Requirements? 

The  Act  requires  the  EPA  to  establish 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  certain  widespread 
pollutants  that  cause  or  contribute  to  air 
pollution  that  is  reasonably  anticipated 
to  endanger  public  health  or  welfare. 
Clean  Air  Act  sections  108  and  109.  In 
1979.  EPA  promulgated  the  1-hour 
ground-level  ozone  standeird  of  120 
parts  per  billion  (ppb).  44  FR  8202 
(February  8, 1979). 

Ground-level  ozone  is  not  emitted 
directly  by  sources.  Rather,  Volatile 
Organic  Compounds  (VOC)  and 
Nitrogen  Oxides  (  NOx),  emitted  by  a 
wide  variety  of  sources,  react  in  the 
presence  of  sunlight  to  form  ground- 
level  ozone.  NOx  and  VOC  are  referred 
to  as  precursors  of  ozone. 

Ozone  formation  is  accelerated  or 
enhanced  under  certain  meteorological 
conditions,  such  as  high  temperatures 
and  low  wind  speeds.  Higher  ozone 
concentrations  occur  downwind  of  areas 
with  relatively  high  VOC  and  NOx 
concentrations  or  in  areas  subject  to 
relatively  high  backgroimd  ozone  arid 
ozone  precursor  concentrations  (ozone 
and  ozone  precursors  entering  an  area  as 
the  result  of  transport  from  upwind 
source  areas). 

VOC  emissions  are  produced  by  a 
wide  variety  of  sources,  including 
stationary  and  mobile  sources. 
Significant  stationary  sources  of  VOC 
include  industrial  solvent  usage,  various 
coating  operations,  industrial  and  utility 
combustion  units,  petroleum  and  oil 
storage  and  marketing  operations, 
chemical  manufacturing  operations, 
personal  solvent  usage,  etc.  Significant 
mobile  sources  of  VOC  include  on-road 
vehicle  usage  and  off-road  vehicle  and 
engine  usage,  such  as  farm  machinery, 
aircraft,  locomotives,  and  motorized 
lawn  care  and  garden  implements. 

NOx  emissions  are  produced 
primarily  through  combustion 
processes,  including  industrial  and 
utility  boiler  use.  process  heaters  and 


furnaces,  and  on-road  and  off-road 
mobile  sources. 

An  area  exceeds  the  1  -hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  1  -hour  average 
ozone  concentration  above  124  ppb  in 
any  given  day  (only  the  highest  1-hour 
ozone  concentration  at  the  monitor 
during  any  24  hour  day  is  considered 
when  determining  the  number  of 
exceedance  days  at  the  monitor).  An 
area  violates  the  ozone  standard  if.  over 
a  consecutive  3-year  period,  more  than 
3  days  of  exceedances  are  expected  to 
occur  at  any  monitor  in  the  area.  40  CFR 
Part  50.  Ap'p.H. 

The  highest  of  the  fourth-highest  daily 
peak  ozone  concentrations  over  the  3 
year  period  at  any  monitoring  site  in  the 
area  is  called  the  ozone  design  value  for 
the  area.  The  Act,  as  amended  in  1990, 
required  EPA  to  designate  as 
nonattainment  any  area  that  was 
violating  the  1-hour  ozone  standard, 
generally  based  on  air  quality 
monitoring  data  from  the  1987  through 
1989  period.  Clean  Air  Act  section 
107(d)(4);  56  FR  56694  (November  6, 
1991).  The  Act  further  classified  these 
areas,  based  on  the  areas'  ozone  design 
values,  as  marginal,  moderate,  serious, 
severe,  or  extreme.  Marginal  areas  were 
suffering  the  least  significant  ozone 
nonattainment  problems,  while  the 
areas  classified  as  severe  and  extreme 
had  the  most  significant  ozone 
nonattainment  problems. 

The  control  requirements  and  date  by 
which  attainment  is  to  be  achieved  vary 
with  an  area's  classification.  Marginal 
areas  were  subject  to  the  fewest 
mandated  control  requirements  and  had 
the  earliest  attairunent  date,  November 
15,  1993.  Severe  and  extreme  areas  are 
subject  to  more  stringent  planning 
requirements  but  are  provided  more 
time  to  attain  the  standard.  Serious 
areas  were  required  to  attain  the  1-hour 
standard  by  November  15,  1999,  and 
severe  areas  are  required  to  attain  by 
November  15,  2005  or  November  15, 
2007.  depending  on  the  areas'  ozone 
design  values  for  1987  through  1989. 
The  BPA  ozone  nonattainment  area  was 
initially  classified  as  serious  (56  FR 
56694).  Subsequently.  EPA  determined 
that  the  serious  classification  was  made 
in  error.  The  area  was  reclassified  to 
moderate  and  the  attainment  date  for  a 
moderate  area  is  November  15,  1996  (61 
FR  14496).  The  BPA  ozone 
nonattairmient  area  is  defined  (40  CFR 
Parts  81.314  and  81.326)  to  contain 
Jefferson,  Hardin  and  Orange  Counties 
in  Texas. 

The  specific  requirements  of  the  Act 
for  moderate  ozone  nonattainment  areas 
are  found  in  part  D.  section  182(b). 
Section  172  in  part  D  provides  the 


general  requirements  for  nonattainment 
plans.  Section  172(c)(6)  in  part  D  of  the 
Act  and  section  110  require  SIPs  to 
include  enforceable  emission 
limitations,  and  such  other  control 
measures,  means  or  techniques  as  well 
as  schedules  and  timetables  for 
compliance,  as  may  be  necessary  to 
provide  for  attainment  by  the  applicable 
attainment  date.  Section  172(c)(1) 
requires  the  SIP  to  provide  for 
implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable  and 
requires  the  SIP  to  provide  for 
attainment  of  the  NAAQS.  Section 
182(b)(1)(A)  requires  the  State  to  submit 
for  the  moderate  nonattainment  area,  a 
15%  Rate  of  Progress  Plan  and  also 
provide  for  specific  annual  reductions 
in  emissions  of  VOC  and  NOx  "as 
necessar>'  to  attain  "  the  ozone  NAAQS 
by  the  applicable  attainment  date.  EPA's 
"General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (57  FR 
13498  dated  April  16.  1992)  provides 
the  interpretive  basis  for  EPA's 
rulemakings  under  the  nonattainment 
plan  provisions  of  the  Act  (General 
Preamble).  In  the  General  Preamble,  the 
EPA  provides  that  this  section 
182(b)(1)(A)  requirement  for  attainment 
may  be  met  by  the  use  of  EPA-approved 
modeling  techniques.  As  part  of  today's 
proposal,  EPA  is  proposing  action  on 
the  attainment  demonstration  SIP 
revision  submitted  by  the  State  of  Texas 
for  the  BPA  moderate  ozone 
nonattainment  area. 

In  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  showing  how  an  area  will 
achieve  the  standard  by  its  attainment 
date  and  the  emission  control  measures 
necessary  to  achieve  attainment.  The 
attainment  demonstration  SIPs  must 
include  motor  vehicle  emissions 
budgets  for  transportation  conformity 
purposes.  Transportation  conformity  is 
a  process  required  by  Section  176(c)  of 
the  Act  for  ensuring  that  the  effects  of 
emissions  from  all  on-road  sources  are 
consistent  with  attainment  of  the 
standard.  Ozone  attainment 
demonstrations  must  include  the 
estimates  of  motor  vehicle  VOC  and 
NOx  emissions  that  are  consistent  with 
attainment,  which  then  act  as  a  budget 
or  ceiling  for  the  purposes  of 
determining  whether  transportation 
plans,  programs,  and  projects  conform 
to  the  attainment  SIP.  Refer  to  Section 
II.  A. 5  for  more  details. 
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What  is  the  History  and  Time  Frame  for 
the  State  Attaixunent  Demonstration  SIP 
for  BPA  and  How  Is  It  Related  to  EPA 
Transport  Policy? 

The  BPA  area  is  classified  as 
moderate  and,  therefore,  was  required  to 
attain  the  1-hour  ozone  standard  of  0.12 
parts  per  million  by  November  15.  1996. 

Attainment  Demonstration  SIPs  were 
originally  due  November  1994. 
However,  through  a  series  of  policy 
memoranda,  the  EPA  recognized  that 
States  had  not  submitted  these 
attainment  demonstrations  and  were 
constrained  to  do  so  until  ozone 
transport  had  been  further  analyzed. 
One  policy  memorandum  addressing 
the  issue  of  ozone  transport  is  the 
Transport  Policy  issued  by  the  EPA  in 
July  1998.  The  Transport  Policy  is 
particularly  relevant  to  BPA,  which  is 
downwind  of  the  Houston/Galveston 
(HG)  area,  a  severe-17  ozone 
nonattainment  area  with  an  attainment 
date  of  November  15.  2007. 

On  April  16,  1999.  EPA  proposed  in 
the  Federal  Register  to  reclassify  the 
BPA  area  to  a  serious  ozone 
nonattainment  area,  and  alternatively, 
proposed  to  extend  the  BPA  area's 
attainment  date  if  the  State  submitted  a 
SIP  timely  and  meeting  the  criteria  of 
the  1998  Transport  Policy  (64  Federal 
Register  18864). 

The  BPA  Attainment  Demonstration 
SIP  revision  was  adopted  by  the  State 
on  October  27.  1999  and  submitted  to 
the  EPA  under  a  cover  letter  from  the 
Governor  dated  November  12,  1999. 
This  submittal  was  termed  by  the  State 
as  "Phase  I  "  of  their  NOx  rulemaking 
activities.  The  State  submitted  a 
revision  to  their  SIP  dated  April  25, 
2000.  as  "Phase  II"  NOx  rules  and 
controls  needed  for  attainment 

In  the  BPA  ozone  attainment 
demonstration  SIP  reviewed  here,  the 
State  does  rely,  in  part,  on  regional  and 
statewide  NOx  emission  reductions  for 
Texas,  including  the  upwind  HG  Area, 
the  eastern  half  of  the  State  of  Texas, 
and  States  upwind  of  Texas  (most 
importandy.  Louisiana).  In  developing 
the  attainment  demonstration  for  BPA, 
the  State  makes  the  case  that  the  1 998 
Transport  Policy  is  particularly  relevant 
to  BPA,  which  is  downwind  of  the  HG 
area,  and  that  the  BPA  area  is  affected 
by  transport  from  HG.  If  we  approve  of 
such  a  determination  for  BPA,  the  area 
would  have  until  no  later  than 
November  15,  2007.  the  attainment  date 
for  HG,  to  attain  the  1-hour  ozone 
standard 


What  is  the  Time  Frame  for  Taking 
Action  on  the  Attainment 
Demonstration  SIP? 

The  State  submitted  the  attainment 
demonstration  SIP  revisions  and 
supporting  documentation  between 
November  1999  and  April  2000.  In 
today's  Federal  Register,  EPA  is 
proposing  to  approve  the  attainment 
demonstration  SIP  for  the  BPA  area.  The 
anticipated  schedule  includes  a  30-day 
public  comment  period.  The  EPA 
cannot  finalize  the  proposed  action 
upon  the  attainment  demonstration  SIP 
unless  and  until  we  have  fully  approved 
all  of  the  control  measures  relied  upon 
in  the  State's  attainment  demonstration 
SIP  for  the  BPA  area  and  the  control 
measures  required  by  the  Act  for  a 
moderate  area  such  as  the  BPA  area.  The 
EPA  intends  to  complete  final 
rulemaking  on  all  of  those  required 
control  measures  by  early  spring  2001. 
We  are  acting  upon  those  measures  in 
separate  Federal  Register  rulemaking 
notices.  The  EPA  intends  to  have  the 
Regional  Administrator  sign  a  final 
rulemaking  on  the  attainment 
demonstration  SIP  and  the  attainment 
date  extension  for  the  BPA  Area  in  late 
April.  2001.  The  final  rule  would  be 
published  in  the  Federal  Register 
following  Regional  Administrator 
signature.  The  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 
submitted  an  enforceable  commitment 
in  the  April  2000  SIP  submittal  to 
perform  a  mid-course  review  (including 
evaluation  of  all  modeling,  inventory 
data,  and  other  tools  and  assumptions 
used  to  develop  this  attainment 
demonstration).  The  TNRCC  committed 
that  it  will  submit  a  mid-course  review 
SIP  revision,  with  recommended  mid- 
course  corrective  actions,  to  the  EPA  by 
May  1.  2004. 

B.  Components  of  a  Modeled 
Attainment  Demonstration 

The  EPA  provides  guidance 
(Guidance  on  the  Use  of  Modeled 
Results  to  Demonstrate  Attainment  of 
the  Ozone  NAAQS,  EPA-454/B-95-007. 
June  1996)  that  States  may  rely  on  a 
modeled  attaiimiient  demonstration 
supplemented  with  additional  evidence 
to  demonstrate  attainment.  To  have  a 
complete  modeling  demonstration 
submission.  States  should  have 
submitted  the  required  modeling 
analyses  and  identified  any  additional 
evidence  that  EPA  should  consider  in 
evaluating  whether  the  area  will  attain 
the  standard.  Additional  components 
are  discussed  below. 


What  EPA  Guidelines  Apply  to  the 
Attainment  Demonstration  Submittals? 

The  following  documents,  among 
others,  contain  EPA's  guidelines 
affecting  the  content  and  review  of 
ozone  attainment  demonstration 
submittals: 

1 .  Guideline  for  Regulatory 
Application  of  the  Urban  Airshed 
Model,  EPA-450/4-91-013,  July  1991. 
Web  site:  http://www.epa.gov/ttn/ 
scram/ (file  name:  "UAMREG"). 

2.  Procedures  for  Emission  Inventory 
Preparation,  Volume  FV:  Mobile  Sources 
(Revised)  (1992); 

3.  Guidance  on  Urban  Airshed  Model 
(UAM)  Reporting  Requirements  for 
Attainment  Demonstrations,  EPA— 454/ 
R-93-056,  March  1994.  Web  site:  http:/ 
/www.epa.gov/ttn/scram/  {Rle  name: 
•UAMRPTRQ"). 

4.  User's  Guide  to  MOBILES  (Mobile 
Source  Emission  Factor  Model),  May 
1994; 

5.  Memorandum,  "Ozone  Attainment 
Dates  for  Areas  Affected  by 
Overwhelming  Transport."  from  Mary 
D.  Nichols.  Assistant  Administrator  for 
Air  and  Radiation,  Environmental 
Protection  Agency,  September  1994; 

6.  Memorandum,  "Ozone  Attainment 
Demonstrations,"  from  Mary  D.  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  March  2,  1995.  Web  site: 
http  -.//www. epa .gov /tin /oarpg/ 
tlpgm.html. 

7.  Guidance  on  the  Use  of  Modeled 
Results  to  Demonstrate  Attainment  of 
the  Ozone  NAAQS,  EPA-454/B-95-007, 
June  1996.  Web  site:  http:// 
www.epa.gov/ttn/scram/  (file  name: 
"03TEST"). 

8.  Memorandum,  "Guidance  for 
Implementing  the  1-Hour  Ozone  and 
Pre-Existing  PMlO  NAAQS,"  fi-om 
Richard  Wilson,  Office  of  Air  and 
Radiation,  December  29,  1997.  Web  site: 
http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

9.  Memorandum,  "Extension  of 
Attainment  Dates  for  Downwind 
Transport  Areas,"  from  Richard  D. 
Wilson,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  July  16,  1998. 

10.  Memorandum,  "Use  of  Models 
and  Other  Analyses  in  Attainment 
Demonstrations  for  the  8-Hour  Ozone 
NAAQS  (Draft)",  1998. 

11.  Memorandum,  "Guidance  on 
Motor  Vehicle  Emissions  Budgets  in 
One-Hour  Ozone  Attainment 
Demonstrations,"  from  Merrylin  Zaw- 
Mon,  Acting  Director  of  the  Regional 
and  State  Programs  Division,  November 
3,  1999.  Webb  site:  www.epa.gov/oms/ 
transp/conform/nov3guid.pdf. 

12.  Memorandum,  "Guidance  on  the 
Reasonably  Available  Control  Measures 


(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas,"  from  John  S. 
Seitz,  Director  of  Office  of  Air  Quality 
Planning  and  Standards,  November  30, 
1999. 

13.  Draft  Memorandum,  "1-Hour 
Ozone  NAAQS — Mid-Course  Review 
Guidance,"  from  John  Seitz,  Director, 
Office  of  Air  Quality  Planning  and 
Standards. 

What  are  the  Modeling  Requirements  for 
the  Attainment  Demonstratioo? 

For  piuposes  of  demonstratiitg 
attainment  imder  section  182(b),  the 
General  Preamble  provides  that  a  State 
may  rely  upon  EPA's  modeling 
guidance.  EPA's  modeling  guidance 
provides  for  the  use  of  photocbemical 
grid  modeling  and  additional 
information.  The  photochemical  grid 
model  is  set  up  using  meteoit^ogical 
conditions  conducive  to  the  formation 
of  ozone  in  the  nonattainment  area  and 
its  modeling  domain,  as  defined  below. 
Emissions  for  a  base  year  are  used  to 
evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quality 
values.  Following  validation  of  the 
modeling  system  for  a  base  year, 
emissions  are  projected  to  an  attainment 
year  to  predict  air  quality  changes  in  the 
attainment  year  due  to  the  emission 
changes,  which  include  growth  up  to 
and  controls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attaixunent  is 
demonstrated  when  all  predicted  ozone 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  ozone 
standard  or  an  acceptable  upper  limit 
above  the  standard  under  certain 
conditions  provided  in  EPA's  1996 
guidance.  When  the  predicted 
concentrations  are  above  the  standard  or 
an  upper  limit  using  the  1996  guidance 
criteria,  EPA's  1996  guidance  provides 
for  the  use  of  an  optional  weight-of- 
evidence  determination  which 
incorporates  other  analyses,  such  as  air 
quality  and  emissions  trends,  to  address 
uncertainty  inherent  in  the  application 
of  photochemical  grid  models.  This 
latter  approach  may  be  used  under 
certain  circumstances  to  support  a 
demonstration  of  attaixunent. 

EPA  guidance  identifies  the  features 
of  a  modeling  analysis  that  are  essential 
to  obtain  credible  results.  First,  the  State 
develops  and  implements  a  modeling 
protocol.  The  modeling  protocol 
describes  the  methods  and  procedures 
to  be  used  in  conducting  the  modeling 
analyses  and  provides  for  policy 
oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attaiiunent 


demonstration  (State  and  local  agencies, 
EPA).  Second,  for  piuposes  of 
developing  the  information  to  put  into 
the  model,  air  pollution  days,  i.e.,  days 
in  the  past  with  high  ozone 
concentrations  exceeding  the  standard, 
are  considered  by  EPA  to  be 
representative  of  the  ozone  pollution 
problem  for  the  nonattainment  area. 
Third,  identification  of  the  appropriate 
dimensions  of  the  area  to  be  modeled, 
i.e.,  the  modeling  domain  size,  is  an 
important  criterion.  A  domain  larger 
than  the  designated  nonattainment  area 
reduces  uncertainty  in  the  boimdary 
conditions  as  does  including  any  large 
upwind  sources  just  outside  the 
nonattaiiunent  area.  In  general,  the 
domain  is  considered  the  local  area 
vdiere  control  measures  are  most 
beneficial  to  bring  the  area  into 
attainment.  Alternatively,  a  much  larger 
modeling  domain  may  be  established, 
addressing  the  impacts  of  both  local  and 
regional  emission  control  measures  on  a 
number  of  ozone  nonattainment  areas. 
In  both  cases,  the  attaiiunent 
determination  is  based  on  the  review  of 
ozone  predictions  within  the  local  area 
where  control  measures  are  most 
beneficial  to  bring  the  area  into 
attainment  (referred  to  as  the  local 
modeling  domain).  Foiulh, 
determination  of  the  grid  resolution  is 
an  important  criterion.  The  horizontal 
and  vertical  grid  resolutions  in  the 
model  can  affect  significantly  the 
modeled  results  of  dispersion  and 
transport  of  emission  pliunes. 
Artificially  large  grid  cells  (too  few 
vertical  layers  and  horizontal  grids)  may 
dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  meteorological 
and  emissions  data  that  describe 
atmospheric  conditions  and  emissions 
inputs  reflective  of  the  selected  high 
ozone  days  are  generated.  Finally, 
verification  that  the  modeling  system  is 
properly  simulating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests  (generally  referred  to 
as  model  validation)  provides 
confidence  in  the  performance.  Once 
these  steps  are  satisfactorily  completed, 
the  model  is  ready  to  be  used  to 
generate  air  quality  estimates  to  support 
an  attainment  demonstration. 

The  modeled  attainment  test 
compares  model  predicted  1-hour  daily 
maximum  ozone  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  ozone  standard.  A  predicted 
peak  ozone  concentration  above  124 
ppb  indicates  that  the  area  is  expected 
to  exceed  the  standard  in  the  attainment 


year.  This  type  of  test  is  often  referred 
to  as  an  exceedance  test.  The  EPA's  June 
1996  guidance  recommends  that  States 
use  either  of  two  exceedance  tests  for 
the  1-hour  ozone  standard:  A 
deterministic  test  or  a  statistical  test. 

Under  the  deterministic  test  the  State 
compares  predicted  1-hoiu-  daily 
maximum  ozone  concentrations  for  each 
modeled  day  (the  initial,  "ramp-up" 
days  for  each  episode  are  excluded  from 
this  determination)  to  the  attainment 
level  of  1 24  ppb.  If  none  of  the 
predictions  exceed  124  ppb,  the  test  is 
passed. 

The  statistical  test  takes  into  accoimt 
the  fact  that  the  form  of  the  1-hour 
ozone  standard  allows  exceedances.  If, 
over  a  3  year  period,  the  area  has  an 
average  of  1  or  fewer  ozone  standard 
exceedances  per  year  at  any  monitoring 
site,  the  area  is  not  violating  the 
standard.  Thus,  if  the  State  models  a 
sev«e  day  (considering  meteorological 
conditions  that  are  very  conducive  to 
high  ozone  levels  and  that  should  lead 
to  fewer  than  1  exceedance  per  year  at 
any  location  in  the  nonattaiiunent  area 
and  in  the  modeling  domain  over  a  3 
year  period),  the  statistical  test  provides 
that  a  prediction  above  124  ppb  up  to 
a  certain  upper  limit  may  be  consistent 
with  attainment  of  the  standard.  (The 
form  of  the  1-hour  ozone  standard 
allows  for  up  to  three  readings  above  the 
standard  over  a  three-year  period  before 
an  area  is  considered  to  be  in  violation.) 

The  acceptable  upper  limit  above  124 
ppb  is  determined  by  examining  the  f'  > 
of  exceedemces  at  monitoring  sites 
which  meet  or  attain  the  1-hour 
standard.  For  example,  a  monitoring  site 
for  which  the  4  highest  1-hour  average 
concentrations  over  a  3  year  period  are 
136  ppb,  130  ppb,  128  ppb,  and  122  ppb 
is  attaining  the  standard  since  there  are 
no  more  than  3  exceedences  at  any  one 
monitor  over  a  3-year  period.  To 
identify  an  acceptable  upper  limit,  the 
statistical  likelihood  of  observing  ozone 
air  quality  exceedances  of  the  standard 
of  various  concentrations  is  equated  to 
the  severity  of  the  modeled  day.  The 
upper  limit  generally  represents  the 
maximum  ozone  concentration  level 
observed  at  a  location  on  a  single  day 
and  it  would  be  the  only  reading  above 
the  standard  that  would  be  expected  to 
occur  no  more  than  an  average  of  once 
a  year  over  a  3  year  period.  Therefore, 
if  the  maximum  ozone  concentration 
predicted  by  the  model  is  below  the 
acceptable  upper  limit,  in  this  case  136 
ppb,  then  EPA  might  conclude  that  the 
modeled  attainment  test  is  passed. 
Generally,  exceedances  well  above  124 
ppb  are  very  unusual  at  monitoring  sites 
meeting  the  standard.  Thus,  these  upper 
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limits  are  rarely  substantially  higher 
than  the  attainment  level  of  124  ppb. 

What  are  the  Additional  Analyses  That 
Mav  Be  Considered  When  the  Modeling 
Fails  To  Show  Attainment? 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  stamdard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  1996 
guidance  recognizes  these  limitations 
and  provides  a  means  for  considering 
other  evidence  to  help  assess  whether 
attainment  of  the  standard  is  likely.  The 
process  by  which  this  is  done  is  called 
a  weight-of-evidence  determination. 

Under  a  weight-of-evidence 
determination,  the  State  can  rely  on  and 
EPA  will  consider  factors  such  as; 
Model  performance  and  results,  episode 
selection,  other  modeled  attainment 
tests,  e.g..  relative  reduction  factor 
analysis;  other  modeled  outputs,  e.g  . 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value; 
actual  observed  air  quality  trends; 
estimated  emissions  trends;  analyses  of 
air  quality  monitored  data;  the 
responsiveness  of  the  model  predictions 
to  further  controls;  and.  whether  there 
are  additional  control  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exhaustive 
list  of  factors  that  may  be  considered 
and  these  factors  could  vary  from  case 
to  case.  The  EPA's  1996  guidance 
contains  no  limit  on  how  close  a 
modeled  attainment  test  must  be  to 
passing  to  conclude  that  other  evidence 
besides  an  attainment  test  is  a 
sufficiently  compelling  case  for 
attaiiunent.  However,  the  further  a 
modeled  attaiimient  test  is  from  being 
passed,  the  more  compelling  the  weight- 
of-evidence  needs  to  be. 

The  EPA's  1996  guidance  also 
recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results 
Because  of  the  uncertainty  in  long  term 
projections,  EPA  believes  a  viable 
attairunent  demonstration  that  relies  on 
weight  of  evidence  should  contain 
provisions  for  periodic  review  of 
monitoring,  emissions,  and  modeling 
data  to  assess  the  extent  to  which 


refinements  to  emission  control 
measures  are  needed. 

C  Framework  for  Proposing  Action  on 
the  Attainment  Demonstration  SIP 

Besides  the  Modeled  Attainment 
Demonstration.  What  Other  Issues  Must 
be  Addressed  in  the  Attainment 
Demonstration  SIP? 

In  addition  to  the  modeling  analysis 
and  weight-of-evidence  determination 
demonstrating  attainment,  the  EPA  has 
identified  the  following  key  elements 
which  must  be  present  in  order  for  EPA 
to  approve  the  1-hour  attainment 
demonstration  SIP  under  the  criteria  of 
the  1998  Transport  Policy. 

1 .  Clean  Air  Act  measures  and  other 
measures  relied  on  in  the  modeled 
attainment  demonstration  State 
Implementation  Plan.  To  receive  final 
approval  of  the  BPA  attainment 
demonstration  SIP  under  the  1998 
Transport  Policy,  the  State  must  have 
adopted  the  emission  control  measures 
required  under  the  Act  for  the  area's 
classification  or  must  have  established 
negative  source  declarations  for  the 
source  categories  for  which  the  area  has 
no  sources  that  are  subject  to  the  Clean 
Air  Act  area's  classification 
requirements  for  such  sources.  All 
required  emission  controls  must  be 
implemented  as  expeditiously  as 
practicable  but  no  later  than  prior  to  the 
beginning  of  the  ozone  season  (year 
round  in  the  BPA  area.  40  CFR  Part  58— 
Texas  Air  Quality  Control  Region  10)  in 
the  area's  attainment  year  to  assure 
attainment  of  the  ozone  standard  in  the 
attainment  year. 

The  attainment  demonstration  must 
incorporate  the  emission  impacts  of. 
and  the  SIP  submittal  must  address  the 
rule  development  for.  any  additional 
emission  control  measures  needed  to 
achieve  attainment.  The  rules  for  these 
emission  controls  relied  upon  in  the 
attainment  demonstration  must  also 
have  been  adopted  by  the  State  and 
approved  by  EPA  before  the  EPA  can 
finally  approve  the  attainment 
demonstration  SIP.  The  emission 
controls  for  these  sources  must  be 
implemented  as  expeditiously  as 
practicable. 

Table  1  presents  a  summary  of  the 
Clean  Air  Act  requirements  that  need  to 
be  met  for  a  moderate  ozone 
nonattainment  area  for  the  1-hour  ozone 
standard.  These  requirements  are 
specified  in  sections  182(b)  and  182(f)  of 
the  Act.  Information  on  additional 
measures  that  Texas  has  adopted  and 
relied  on  in  the  attaiimient 
demonstration  SIP  for  the  BPA  area  is 
not  shown  in  this  table,  but  is  addressed 
later  in  this  proposed  rule. 


Table  1.— CAA  Requirements  For 
Moderate  Nonattainment  Areas 


•  New  Source  Review  (NSR)  regula- 
tions for  VOC  and  NOx.  including  an 
offset  ratio  of  1.15:1  and  a  major  VOC 
and  NOx  source  size  cutoff  of  100 
tons  per  year  (TPY) 

•  Reasonably  Available  Control  Tecti- 
nology  (RACT)  for  VOC  and  NOx 

•  15  percent  Rate-Of-Progress  (ROP) 
plan  for  VOC  througfi  1996. 

•  1990  baseline  emissions  inventory  for 
VOC  and  NOx 

•  Periodic  emissions  inventory  and 
source  emission  statement  regula- 
tions. 

•  Vehicle  inspection  and  maintenance 
(l/M)  program.* 

»A  vetiicle  l/M  program  would  normally  be 
listed  as  a  requirement  for  a  moderate  ozone 
nonattainment  area.  However,  ttie  Federal  l/M 
Flexibility  Amendments  of  1995  determined 
thiat  urtianized  areas  with  populations  less 
than  200,000  for  1990  (such  as  Beaumont/ 
Port  Arthur)  are  not  marnJated  to  participate  in 
the  l/M  program  (60  FR  48033,  September  18, 
1995). 

2.  Motor  vehicle  emissions  budgets. 
An  attainment  demonstration  SIP  must 
establish  the  motor  vehicle  emissions 
budget  that  is  the  maximum  level  of  on- 
road  emissions  that  can  be  produced  in 
the  attainment  year.  The  attaiiunent 
demonstration  SIP  must  also 
demonstrate  that  this  emissions  level, 
when  considered  with  emissions  from 
all  other  sources,  is  consistent  with 
attainment.  The  motor  vehicle 
emissions  budgets  must  meet  certain 
criteria  which  are  listed  in  the 
Transportation  Conformity  Rule  (40  CFR 
Part  93  Subpart  A  Section  93.118)  and 
all  pertinent  SIP  requirements  before  the 
budgets  can  be  approved  as  part  of  the 
attainment  demonstration  SIP. 

D.  Criteria  for  Attainment  Date 
Extensions 

What  is  EPA's  Policy  With  Regard  to  an 
Ozone  Attainment  Date  Extension? 

The  EPA's  policy  regarding  an 
extension  of  the  ozone  attainment  date 
for  the  BPA  area  is  fully  addressed  in 
EPA's  initial  notice  of  proposed 
rulemaking  dated  April  16,  1999  (64  FR 
18864).  In  the  April  16. 1999.  notice,  the 
EPA  proposed  to  reclassify  the  BPA  area 
to  a  serious  ozone  nonattainment  area, 
but  also  provided  notice  of  the  area's 
potential  eligibility  for  an  attainment 
date  extension  based  on  a  July  16,  1998, 
EPA  guidance  memorandum.  The 
specifics  of  the  attaiiunent  date  policy 
are  repeated  below  for  clarity. 

On  July  16, 1998.  a  guidance 
memorandum  entitled  "Extension  of 


Attainment  Dates  for  Downwind 
Transport  Areas"  was  issued  by  the 
EPA.  'That  memorandum  included 
EPA's  interpretation  of  the  Act 
regarding  the  extension  of  attainment 
dates  for  ozone  nonattainment  areas  that 
have  been  classified  as  moderate  or 
serious  for  the  1-hour  ozone  standard 
and  which  are  downwind  of  areas  that 
have  interfered  with  their  ability  to 
demonstrate  attainment  of  the  ozone 
standard  by  dates  prescribed  in  the  Act. 
That  memorandum  stated  that  the  EPA 
will  consider  extending  the  attainment 
date  for  an  area  or  a  State  that: 

(1)  Has  been  identified  as  a 
downwind  area  affected  by  transport 
from  either  an  upvtrind  area  in  the  same 
State  with  a  later  attainment  date  or  an 
upwind  area  in  another  State  that 
significantly  contributes  to  dovvrnwind 
ozone  nonattainment; 

(2)  Has  submitted  an  approvable 
attainment  demonstration  with  any 
necessary,  adopted  local  measures  and 
with  an  attainment  date  that  shows  it 
will  attain  the  1-hour  standard  no  later 
than  the  date  that  the  reductions  are 
expected  from  upwind  areas  imder  the 
final  NOx  SIP  call  (63  FR  57356, 
October  27,  1998;  compliance  dates 
revised  by  Court  order  August  30,  2000) 
and/or  the  statutory  attainment  date  for 
upwind  nonattainment  areas,  (i.e., 
assuming  the  boimdary  conditions 
reflecting  those  upwind  emission 
reductions); 

(3)  Has  adopted  all  applicable  local 
measures  required  under  the  area's 
current  classification  and  any  additional 
measures  necessary  to  demonstrate 
attainment,  assuming  the  reductions 
occur  as  required  in  the  upwind  areas; 

(4)  Has  provided  that  it  will 
implement  all  adopted  measures  as 
expeditiously  as  practicable,  but  no  later 
than  the  date  by  which  the  upwind 
reductions  needed  for  attainment  will 
be  achieved. 

Once  an  area  receives  an  extension  of 
its  attainment  date  based  on  ozone/ 
precursor  transport  impacts,  the  area  is 
no  longer  subject  to  reclassification  to  a 
higher  ozone  nonattainment 
classification  for  failure  to  attain  the 
ozone  standard  by  the  original 
attainment  deadline.  If  the  BPA  area  is 
granted  an  attainment  date  extension,  it 
would  no  longer  be  subject  to  a 
reclassification  to  serious  nonattainment 
for  ozone  and  no  longer  subject  to  the 
additional  emission  control 
requirements  that  would  result  from  the 
reclassification  to  serious 
nonattainment,  for  failure  to  attain  by 
the  original  November  15,  1996, 
deadline. 

Texas  has  requested  an  extension  of 
the  attainment  date  for  the  BPA 


nonattainment  area  in  conjunction  with 
the  ozone  attainment  demonstration 
submittals.  The  ozone  attainment 
demonstration  SIP  uses  November  15. 
2007  as  the  ozone  attainment  date.  The 
chosen  2007  attainment  date  reflects  the 
statutory  attainment  date  for  the  HG 
area,  as  the  BPA  is  downwind  of  the  HG 
area. 

n.  Technical  Review  of  the  Submittals 

A.  Sunimary  of  the  State  Submittals 

1.  General  Information 

When  were  the  ozone  attainment 
demonstration  State  Implementation 
Plan  revisions  submitted  to  the 
Environmental  Protection  Agency?  The 
TNRCC  made  two  submittals  to  us. 
which  in  whole  or  in  part  concern  the 
ozone  attainment  demonstration,  and  an 
extension  of  the  attainment  date  for  the 
BPA  ozone  nonattainment  area: 

(a)  A  November  12. 1999.  submission 
from  the  Governor  of  Texas,  which 
included  the  following: 

A.  Regulations  emd  associated 
documentation  for  the  control  of  VOC 
emissions  from  batch  process  operations 
and  industrial  wastewater  treatment 
processes,  intended  to  fulfill  the 
remaining  VOC  RACT  requirements  of 
section  182(b)(2)  of  the  Act  for  the  BPA 
moderate  nonattainment  area; 

B.  A  regulation  and  associated 
documentation  for  the  control  of  NOx 
emissions  from  lean  bum  engines, 
intended  to  meet  the  remaining  NOx 
RACT  requirements  of  section  182(b)(2) 
of  the  Act  for  the  BPA  moderate 
nonattainment  area; 

C.  A  Photochemical  Modeling 
demonstration  and  its  accompanying 
control  strategy  to  bring  the  BPA  area 
into  attainment  of  the  one-hour  ozone 
standard  as  expeditiously  as  practicable, 
but  no  later  than  2007; 

D.  A  2007  motor  vehicle  emissions 
budget  for  transportation  conformity; 

E.  Emissions  growrth  estimates  and  an 
emissions  inventory;  and, 

F.  An  enforceable  commitment  to 
submit  additional  rules  to  us  in 
accordance  with  its  modeled  control 
strategy. 

(b)  An  April  25,  2000,  submission 
from  the  Governor  of  Texas,  which 
included  the  following: 

A.  NOx  emissions  specifications  in 
the  BPA  area  for  electric  utility  boilers, 
industrial,  commercial  or  institutional 
boilers,  and  certain  process  heaters, 
relied  upon  for  attainment  in  the  BPA 
area; 

B.  Additional  regional  rules  and 
orders  relied  upon  for  demonstrating 
attainment  in  the  BPA  area; 


C.  A  Revised  Photochemical  Modeling 
demonstration  and  emissions  growth 
estimates;  and. 

D.  An  enforceable  commitment  to 
perform  a  mid-course  review  with 
submittal  to  the  EPA  by  May  1.  2004. 

For  the  purposes  of  tnis  action,  we  are 
reviewing  only  the  modeling,  weight-of- 
evidence  support,  the  transport  analysis. 
MVEB,  emissions  inventory,  the 
approved  VOC  1990  baseline  emission 
inventory  regarding  major  VOC  sources 
in  the  BPA  area,  and  the  mid-course 
enforceable  commitment. 

When  were  the  submittals  addressed 
in  public  hearings,  and  when  were  the 
submittals  formally  adopted  by  the 
States?  The  TNRCC  held  a  public 
hearing  on  the  November  submittal  on 
August  9,  1999.  This  submittal  was 
formally  adopted  by  the  TNRCC  on 
October  27,  1999.  The  TNRCC  held  ten 
public  hearings  on  the  April  submittal; 
a  public  hearing  was  held  in  the  BPA 
area  on  January  31,  2000.  The  TNRCC 
formally  adopted  the  April  25.  2000. 
submittal  on  April  19,  2000. 

2.  Modeling  Procedures  and  Input  Data 

What  modeling  approach  was  used  in 
the  analyses?  The  State  of  Texas 
conducted  the  modeling  analyses  and 
other  analyses,  including  weight-of- 
evidence  analyses,  used  to  support  the 
attainment  demonstration.  The 
modeling  approach  is  documented  in 
both  Texas'  November  12,  1999.  ozone 
attainment  demonstration  (Phase  I)  and 
the  April  25,  2000.  supplemental  ozone 
attainment  demonstration  (Phase  II) 
submittals. 

The  TNRCC  used  the  Comprehensive 
Air  Quality  Model  with  Extensions 
(CAMx)  photochemical  grid  model 
(which  is  based  on  well-established 
treatments  of  advection,  diffusion, 
deposition,  and  chemistry  similar  to  the 
UAM  photochemical  grid  model)  to 
conduct  the  SIP  attairunent 
demonstration  modeling. 

TNRCC  used  a  relatively  large 
modeling  domain  to  capture  the 
influence  of  inter-urban  transport 
between  Lake  Charles,  Louisiana  (LC). 
the  BPA  area,  and  the  HG  area.  The 
modeling  domain  covers  most  counties 
in  central  and  east  Texas,  including  the 
ozone  nonattainment  counties  of  Harris, 
Jefferson,  Orange,  Chambers,  Hardin, 
Liberty,  Montgomery',  Waller,  Brazoria, 
Galveston,  and  Fort  Bend  counties,  and 
parts  of  three  parishes  in  Louisiana. 

How  were  high  ozone  episodes 
evaluated  for  modeling  selection?  In 
selecting  the  episodes  to  be  modeled, 
the  State  followed  the  guidance 
provided  by  the  EPA.  The  July  1991 
ozone  modeling  guidance.  "Guideline 
for  Regulatory  Application  of  the  Urban 
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Airshed  Model",  recommends  that 
episodes  for  modeling  be  selected  to 
represent  different  meteorological 
regimes  observed  to  correspond  with 
ozone  e.xceeding  the  standard.  The 
policy  represents  EPA's  view  that  both 
stagnation  and  transport  conditions 
should  be  examined,  and  a  minimum  of 
3  primarv'  episode  days  should  he 
modeled.  Primary  episode  days  are 
those  davs  for  which  ozone 
concentrations  exceeding  the  standard 
were  monitored  in  the  area.  For  a  more 
complete  description  of  episode 
selection  criteria  see  the  TSD  for  this 
document. 

What  high  ozone  periods  were 
modeled''  TNRCC  selected  two  episodes 
for  BP.A's  attainment  demonstration 
modeling  purposes.  They  were  the 
August  31-September  2, 1993.  and 
September  6-11.  1993.  episodes  Details 
of  the  rationale  for  inclusion  of  these 
two  episodes  can  be  found  in  the  State's 
BPA  attainment  demonstration  SIP 
submittal  and  the  TSD  for  this 
document 

The  August  31  to  September  2.  1993. 
episode,  m  EPA's  view,  features 
representative  wind  patterns  and  high 
monitored  ambient  ozone  concentration 
levels.  This  particular  meteorological 
regime  is  highly  correlated  with  rather 
severe  monitored  ozone  exceedances. 
Transport  between  HG  and  BP.-\  is 
indicated  during  this  episode.  The 
highest  monitored  reading  in  the  BP.'X 
area  for  this  period  was  139  ppb  on 
September  2,  1993. 

The  September  6-11.  1993.  episode  is 
characterized  by  having  high  to 
moderately  high  daily  monitored  peak 
ozone  concentrations  over  the  entire 
large  domain  The  highest  monitored 
reading  in  the  BP.A  area  for  this  period 
was  141  ppb  on  September  10.  1993.  As 
noted,  the  high  ozone  episodes  TNRCC 
selected  and  modeled  cover  more  than 
3  primary  episode  days  and  cover  the 
types  of  meteorology  observed  along 
with  high  ozone  in  the  BPA  area.  For  a 
more  complete  description  of  episode 
selection  see  the  TSD  for  this  document. 

What  input  data  systems  and  analyses 
were  used  as  part  of  the  combined 
modehng  system'  The  following  input 
data  systems  and  analyses  were  used  by 
the  State 

Emissions:  TNRCC  developed  two 
major  types  of  modeling  emission 
inventories,  one  type  representing  the 
actual  emissions  that  occurred  during 
the  two  chosen  specific  episode  periods, 
and  another  type  representing  the 
projected  emissions  expected  to  occur  at 
the  attainment  date  for  the  HG  area  (i.e., 
2007).  The  episode-specific  modeling 
emissions,  termed  the    base  case."  were 
used  to  evaluate  the  model's  reliabilitv 


in  replicating  the  ozone  exceedances 
that  occurred  during  the  two  chosen 
episodes.  The  2007  projected  modeling 
emissions,  termed  the  "future  case." 
were  used  to  estimate  the  overall  level 
of  reductions  in  VOC  and  NO.x  needed 
to  achieve  attainment.  For  a  more 
complete  description  of  how  these  base 
case  and  future  case  inventories  were 
developed,  see  the  TSD  for  this 
document. 

Meteorology:  TNRCC  developed  the 
meteorological  inputs  to  CAMx  using 
the  System  Application  International 
Mesoscale  Model  (SAIMM).  which  is  a 
prognostic  mesoscale  meteorological 
model  with  four  dimensional  data 
assimilation  (4DDA).  EPA  is  proposing 
to  accept  TNRCXl's  use  of  SAIMM  upon 
the  technical  justification  that  it 
adequately  replicates  the  land-sea 
breeze  and  inter-urban  area  transport 
features  which  appear  to  be  typical  of 
conditions  associated  with  ozone 
exceedances  along  the  Texas  Gulf  coast. 

Chemistry:  Atmospheric  chemistry 
within  the  modeling  grid  system  was 
simulated  using  the  Carbon  Bond- 
Version  IV  model  developed  bv  the 
EPA. 

Boundary  and  Initial  Conditions: 
EPA's  modeling  Guidelines  recommend 
the  use  of  the  ROM  photochemical 
model  on  a  regional  basis  for  developing 
boundary  conditions.  TNRCC  in 
ciollaboration  with  ENVIRON  conducted 
a  regional  modeling  application  to 
determine  boundary  and  initial 
conditions  for  the  COAST  modeling 
domain.  This  regional  modeling  domain 
covered  a  rather  large  area  of  the 
southeastern  United  States,  extending 
from  San  Angelo,  Texas  on  the  west  to 
the  Georgia-Alabama  border  on  the  east, 
and  from  south  of  Brownsville  on  the 
south  to  the  Oklahoma-Kansas  border 
on  the  north.  EPA  c:onsiders  this 
modeling  framework  used  by  TNRCC  for 
the  development  of  boundary  and  initial 
conditions  to  be  superior  to  ROM,  since 
it  encompasses  many  improvements  in 
model  formulation  over  ROM.  Using  the 
OTAG  model  performance  criteria  as  a 
gauge  for  the  technical  acceptability  of 
this  Texas  regional  modeling,  EP.\ 
proposes  to  accept  the  TNRCC/ 
ENVIRON  regional  modeling 
application  as  producing  acceptable 
results  upon  which  to  derive  initial  and 
boundary  conditions  for  the  two  COAST 
modeling  episodes. 

What  procedures  and  sources  of 
projection  data  were  used  to  project  the 
emissions  to  future  years?  In  general  the 
projected  2007  modeling  emissions 
inventory  (future  case)  was  derived  from 
the  base  case  m<^deling  emissions 
inventory  (base  case)  by  applying 


growth  and  control  factors  to  the  various 
source  categories. 

For  the  growth  of  stationary  point 
sources,  tNrCC  used  survey  data  of 
point  source  startups  and  shutdowns 
that  occurred  from  1990  to  1996  to 
account  for  banking  emissions,  startups 
and  shutdowns.  As  recommended. 
TNRCC  used  procedures  developed  by 
EPA.  which  take  into  account  the  survey 
data  and  the  required  offsets  for 
nonattainment  New  Source  Review- 
purposes,  to  develop  growth  rates  for 
the  modeling  domain. 

For  the  growth  of  the  area  and  off- 
road  mobile  source  emissions.  TNRCC 
used  a  combination  of  growth  factors 
derived  from  a  model  developed 
specifically  for  Texas  by  Regional 
Economic  Modeling  Inc.  (REMI).  The 
Texas  model  is  an  adaptation  of  the 
Emissions  Growth  Analysis  System 
(EGAS),  which  is  the  standard  EPA 
method  of  developing  growth  factors. 
The  EPA  is  proposing  to  find  the  Texas 
model  acceptable  for  projecting  the 
growth  of  the  area  and  off-road  mobile 
source  emissions  in  the  BPA  area 
modeling. 

TNRCC  developed  the  projected  2007 
on-road  mobile  source  emissions  using 
much  of  the  same  procedures  as  used 
for  the  base  case  on-road  mobile  source 
emissions,  for  most  of  the  counties.  For 
these  counties,  the  projections  were 
based  upon  the  results  of  the  Travel 
Demand  Model  (TDM)(a  Texas 
Department  of  Transportation — 
TxDOT — travel  demand  model)  and 
additional  special  survey  data  (local 
travel  counts,  etc.).  which  provided 
estimates  of  the  Vehicle  Miles  Traveled 
(VMT)  mix  and  hourly  VMT  fractions. 
The  TDM  modeling  used  a  projected 
2007  roadway  network.  The  results  of 
this  TDM  modeling  were  coupled  with 
the  results  of  MOBILESa,  the  EPA- 
approved  mobile  sources  model. 
However,  some  counties  in  the  COAST 
modeling  domain  were  not  covered  by 
the  TDM.  For  this  smaller  group  of 
counties.  TNRCC  did  not  develop  the 
projected  2007  on-road  mobile  source 
emissions  in  the  same  manner  as 
discussed  above.  In  these  cases.  TNRCC 
used  regional  adjustment  factors  based 
upon:  (1)  the  difference  between 
MOBILESa  runs  for  model  years  1993 
and  2007  that  were  calculated  above  for 
those  counties  in  the  COAST  modeling 
domain  that  were  covered  by  the  TDM. 
and  (2)  the  difference  between  1993  and 
2007  VMT  for  those  same  TDM  covered 
counties  from  the  Highway  Performance 
Monitoring  System  (HPMS)  estimates 
provided  by  TxDOT.  The  adjustment 
factors  were  calculated  by  averaging 
county-specific  ratios.  Then,  similar  to 
how  MOBILESa  was  run  for  the  TDM 


covered  counties,  MOBILESa  was  nm 
for  the  non-TDM  covered  counties  with 
the  same  input  setup  used  for  the  1993 
episodic  on-road  mobile  source 
emissions,  only  changing  the  model 
year  to  2007.  EPA  is  proposing  to  accept 
this  approach  for  projecting  the  futiire 
2007  on-road  mobile  soiu^ce  emissions 
in  the  domain. 

TNRCC  used  the  same  biogenic 
emissions  developed  for  the  1993 
episodic  inventory  (i.e.,  BIOME 
generated)  for  the  future  case.  TNRCC 
assumed  biogenic  emissions  wotdd 
remain  approximately  constant  between 
the  years  1993  and  2007,  and  the  EPA 
proposes  to  accept  this  assiunption. 

Tne  above  emission  projection 
procediu'es  are  acceptable  to  the  EPA. 


The  emission  projection  procedures  are 
explained  in  greater  detail  in  the  TSD. 

3.  Modeling  Results 

How  did  the  State  validate  the 
photochemical  modeling  results?  The 
State  conducted  a  number  of  statistical 
analyses  to  compare  the  modeling 
system's  ozone  predictions  to  observed 
peak  ozone  concentrations  for  the  base 
period.  Using  the  preliminary  base 
period  emissions  and  meteorological 
inputs,  the  State  derived  statistics 
covering:  unpaired  peak  accuracy; 
normalized  bias;  and,  gross  error  of  data 
pairs  for  each  of  the  modeled  high 
ozone  episode  days.  These  results  were 
compared  to  acceptable  accuracy  ranges 
in  the  EPA  guidance.  With  a  few 


exceptions,  the  modeling  results  for  the 
selected  two  episodes  are  in  agreement 
with  EPA-specified  criteria. 

Table  2  presents  a  summary  of  the 
model  performance  statistics  for  the 
BPA  ozone  nonattaimnent  area.  The 
days  August  31.  September  6  and  7.  in 
EPA's  view  as  expressed  in  the 
guidance,  can  be  excluded  for  use  iii  the 
analyses  as  these  were  ramp-up  days  for 
the  modeling  (the  ramp-up  days  are 
expected  to  exhibit  poor  model 
performance  and  are  generally  dropped 
from  further  consideration).  These  data 
were  taken  from  Appendix  K  of  the 
State's  submittal 


Table  2.— Model  Ozone  Performance  Statistics  BPA  Nonattainment  Area 


Aug  31 -Sept  2  1993 
Episode 

September  1993  Episode 

9/8 

1 

9/1           !          9/2 

9/9 

9/10 

9/11 

Measured  Peak  (DOb)  

105 
96 

4.1 
14.1 

8.7 

139 

113 
10.4 
16.9 

18.5 

113 

165 
27.4 
30.8 
24.3 

110 

139 
13.3 
16.1 
161 

141 
155 
10.1 

10  1 

116 

Modeled  Base  Yr  Peak(Dob)          

162 

Normalized  Bias  (%)            

11.8 

Gross  Error  1%)                  

17.9 

UnDBJred  Peak  Accuracy  (%\  

240 

The  model  performance  statistics  can 
be  compared  to  EPA's  recommended 
(July  1991,  Guideline  for  Regulatory 
Application  of  the  Urban  Airshed 
Model)  acceptable  model  performance 
statistics: 

Normalized  Bias:  ±5  to  15  percent 
Gross  Error:  30  to  35  percent 
Unpaired  Peak  Accuracy:  ±15  to  20 
percent. 

It  can  be  seen  from  Table  2  above  that 
the  modeling  system  adequately 
performs  within  acceptable  performance 
ranges  for  the  majority  of  the 
performance  criteria.  The  model  does 
under  predict  the  peak  ozone  levels  on 
the  days  of  September  1  and  2,  1993. 
The  model  over  predicts  ozone  peaks  on 
the  other  days,  particularly  on 
September  8.  9,  and  11,  1993.  The 
model  over  predicts  an  ozone  peak  but 
it  is  fairly  close  to  that  measured  on  the 
September  10, 1993,  day.  EPA  is 
proposing  that  the  modeling  system  is 
performing  adequately  and  in  an 
acceptable  maimer  to  support  emission 
control  strategy  considerations. 

The  State  used  the  September  6-11 
ozone  episode  for  its  attainment 
demonstration.  The  model  performance 
is  in  reasonable  agreement  with  EPA 
performance  specifications  in  the  BPA 
area  for  three  of  the  four  days  of  this 
episode,  with  the  exception  being 
September  8.  1993.  However,  since  this 
date  had  no  monitored  exceedances  in 


the  BPA  area,  it  is  EPA's  proposed 
technical  position  that  the  September  8, 
1993,  day  of  the  selected  episode  is  not 
required  for  attainment  demonstration 
control  strategy  evaluation  for  the  BPA 
SIP. 

A  number  of  other  tests  and 
considerations  were  also  given  to  the 
overall  model  performance  evaluation. 
The  performance  evaluation  considered 
various  items  of  statistical  and  graphical 
information,  diagnostic  and  sensitivity 
analyses,  and  graphical  performance 
measures.  It  is  EPA's  technical  position 
that  these  tests  and  considerations  show 
acceptable  performance  of  the  modeling 
system  for  the  chosen  base  period,  and 
that  September  10,  1993  shows  good 
agreement  between  modeled  and 
monitored  data. 

For  a  more  detailed  description  of  the 
validation  of  the  photochemical 
modeling  results,  and  the  procedures  to 
determine  the  controlling  episode  and 
day,  see  the  TSD  for  this  document. 

How  was  potential  transport  from  the 
HG  area  addressed?  TNRCC 
demonstrated  the  impact  of  ozone  and 
ozone  precursor  transport  from  the 
upwind  HG  nonattainment  area  upon 
the  BPA  nonattainment  area  through  the 
August  31  to  September  2nd.  1993 
episode.  TNRCC  applied  the  CAMx 
model  using  the  same  set  of  air  quality 
and  meteorological  inputs  previously 
used  in  the  base  case  simulation,  but 


with  an  emissions  data  set  in  which 
anthropogenic  (man-made)  emissions 
from  the  8-county  HG  nonattainment 
area  were  eliminated.  As  a  result,  the 
modeled  base  peak  ozone  is  reduced  by 
as  much  as  10-30  ppb  on  most  modeled 
days  in  the  BPA  area.  Jefferson  and 
Hardin  counties  are  influenced  more 
strongly  by  HG  transport  than  Orange 
Coimty,  which  in  EPA's  opinion,  makes 
sense  given  their  greater  proximity  to 
the  HG  nonattainment  area.  However, 
on  some  days,  the  modeled  peak  ozone 
level  is  not  greatly  diminished  by  the 
exclusion  of  the  HG  contribution.  This 
does  not  mean,  in  EPA's  opinion,  that 
the  BPA  area  is  not  affected  by  transport 
from  the  HG  area.  It  is  EPA's  proposed 
technical  position  that  for  some  days, 
the  BPA  area  is  affected  by  transport 
from  the  HG  area.  On  other  days,  the 
BPA  area  is  affected  by  ozone  emissions 
generated  within  the  BPA  area  itself. 

In  addition.  TNRCC  hired  Dr.  Thomas 
W.  Sager  of  the  University  of  Texas  [\7T\ 
to  conduct  an  analysis  of  back 
trajectories  of  air  parcels  coming  into 
the  BPA  area  and  evaluate  the  effect  of 
HG-only  strategies'  impact  in  BPA.  He 
conducted  a  statistical  study  that 
evaluated  back  trajectories  that 
terminated  in  BPA.  He  evaluated  back 
trajectories  on  both  high  ozone 
concentration  and  low  ozone 
concentration  davs  for  the  BPA  area.  Dr. 
Sager  used  the  HYSPLIT  (HYbrid 
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Single-Particle  Lagrangian  Integrated 
Trajecton.)  model  for  these  studies.  The 
HYSPLIT  model  is  the  newest  version  of 
a  complete  system  for  computing  simple 
air  parcel  trajectories  to  complex 
dispersion  and  deposition  simulations. 
Based  on  the  results  of  the  study,  Dr. 
Sager  showed  that  back  trajectories  from 
the  BPA  area  that  pass  near  the  HG  area 
result  in  higher  average  ozone 
—concentration  levels  in  BPA.  and  that 
the  closer  the  trajectory  came  to  HG.  the 
higher  the  ozone  concentration  levels  in 
BPA.  However,  he  did  not  show  that 
transport  from  HG  was  the  sole  cause  of 
high  ozone  concentrations  in  the  BPA 
area.  It  is  EPA's  position  that  his  study 


supports  the  above  modeling  results, 
that  transport  is  a  reason  for  higher 
ozone  concentration  levels  in  the  BPA 
area  on  some  days.  On  other  days,  the 
high  ozone  concentration  levels  in  the 
BPA  area  are  not  due  to  transport,  but 
due  to  locally-generated  ozone  or  ozone 
precursor  emissions. 

In  conclusion,  we  are  proposing  that 
Texas  has  demonstrated  that  during 
some  BPA  exceedances,  ozone  levels  are 
affected  by  emissions  from  the  HG  area, 
and  that  the  HG  area  emissions  affect 
BPA  s  ability  to  meet  attainment  of  the 
1-hour  ozone  standard. 

What  were  the  ozone  modeling  results 
for  the  base  period  and  for  the  future 


attainment  period?  The  ozone  modeling 
system  was  run  to  simulate  ozone 
concentrations  on  selected  high  ozone 
days  in  the  1993  episodes  using 
emissions  for  those  days,  and  a  future 
year  (2007).  The  resulting  BPA  area 
ozone  peaks  for  1993  and  2007  are  given 
in  Table  3.  These  modeled  ozone  peaks 
reflect  the  2007  emissions  and  modeling 
results  for  the  September  6-1 1  episode 
as  documented  by  Texas  in  its  April  25, 
2000  submittal  (September  6,  7,  and  8 
omitted  as  detailed  in  previous 
discussions),  taking  into  consideration 
the  emission  control  strategies 
discussed  later. 


Table  3.- 

—Peak  Observed  and  Modeled  Ozone  Concentrations  (ppb)in  the  BPA  Ozone  Nonattainment  Area 

Period                                                                                              September  9-1 1 

Date                                                                                        9/9                  9/10                 9/11 

1993  Peak  Observed   

110 
139 
126 
115 

141 
155 
142 
132 

116 

1993  Base  Modeled 

162 

2007  Future  Base  Case  Modeled  

147 

2007  Post-Control  Modeled            

140 

Do  the  modeling  results  demonstrate 
attainment  of  the  ozone  standard''  As 
noted  in  Table  3.  the  1-hour  ma.\imum 
predicted  ozone  concentration  on  the 
controlling  day  (Septembt'r  10 — the  day 
during  the  selected  episode  with  the 
maximum  obser\'ed  ozone  concentration 
for  the  BP.A  area)  over  the  BPA  area  is 
132  ppb 

The  modeling  by  itself  does  not 
conclusively  demonstrate  attainment  of 
the  standard,  but  its  results  are  close 
enough  to  attainment  to  warrant  the 
consideration  of  weight  of  evidence 
arguments  that  support  the 
demonstration  of  attainment.  The 
TNRCC  conducted  several  weight  of 
evidence  analyses  (please  see  next 
sections  for  further  details)  to  add 
additional  evidence  that  the 
demonstration  shows  that  BPA  will 
attain  the  standard  by  2007  with  the 
planned  emission  controls. 

What  weight-of-evidence  analyses  and 
determmations  are  used  to  support  the 
modeled  attainment  demonstration?  A 
weight-of-evidence  determination 
includes  an  assessment  of  the 
confidence  one  has  in  the  modeled 
results.  The  more  extensive  and  c:redible 
the  corroborative  information,  the 
greater  the  influence  it  has  in  how  to 
view  deviations  from  the  modeled 
attainment  demonstration.  As  discussed 
in  the  June  1996  EPA  guidance. 
Guidance  on  Use  of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone 
\AAQS.  the  weight-of-evidence  given  to 
model  results  depends  on  the  following 


factors;  (1)  Model  performance;  (2) 
confidence  in  the  underlying  data  bases; 

(3)  length  of  the  projection  period;  and 

(4)  how  close  the  results  come  to 
demonstrating  attainment  for  all 
receptor  sites  and  times  modeled  (see 
Table  S.l.  of  the  June  1996  guidance  for 
a  complete  list  of  factors  affecting 
weight-of-evidence  determinations  and 
acceptanc:e  of  model  results  nearly 
passing  the  attainment  tests). 

EPx'X's  draft  guidance  document 
entitled  "Use  of  Models  and  Other 
Analvses  in  Attainment  Demonstrations 
for  the  8-Hour  Ozone  NAAQS"  (Draft) 
(1998).  addresses  additional  weight-of- 
evidence  approaches,  one  of  which 
considers  meth(jds  relating  modeled 
ozone  concentrations  to  monitored 
design  values  for  a  particular  area. 
TNRCC  relied  on  this  concept  (called 
the  future  design  value)  as  well  as  the 
criteria  from  the  1996  guidance.  All 
predicted  future  design  values  for  the 
attainment  year,  in  EPA's  view,  should 
be  less  than  125  ppb  to  support  the 
attainment  demonstration. 

Texas  relied  on  the  future  design 
value  calculations.  Design  Value  trends, 
modeling  metrics  evaluating  spatial  and 
temporal  changes  in  ozone  extent,  and 
results  of  alternative  modeling  scenarios 
including  30%  point  source  NOx 
emissions  reductions  from 
grandfathered  non-electric  generating 
facilities  (EGFs)  to  develop  weight  of 
evidence  for  the  BPA  1-hour  ozone 
attainment  demonstration  SIP. 


The  State  analyzed,  and  the  EPA 
considered,  the  following  factors  and 
data  in  aggregate  in  assessing  whether 
the  State  has  provided  sufficient 
evidence  that  corroborates  further  the 
attainment  demonstration.  The 
following  is  a  summary  of  the  analvses. 
Reference  the  BPA  SIP  and  the  TSD  for 
this  document  for  details  of  the 
analyses.  A  historical  account  of 
exceedance  days  is  provided  in  the  TSD 
to  this  proposed  rulemaking. 

Future  Design  Value  Calculations: 
The  TNRCC  performed  future  design 
value  calculations.  Since  episodes 
chosen  for  the  BPA  attainment 
demonstration  occurred  during  1993, 
TNRCC  used  monitoring  data  collected 
from  1992  to  1994  in  the  BPA 
nonattainment  area,  as  discussed  in  the 
1998  EPA  draft  guidance,  using 
monitoring  data  from  the  3  year  time 
frame  around  the  modeled  episodes. 
They  used  reading  ft'om  both  Southeast 
Texas  Regional  Planning  Commission 
(SETRPC)  and  TNRCC  monitors  in  the 
BPA  area  from  that  time  period. 

To  calculate  the  future  design  values, 
TNRCC  developed  a  ratio  of  the 
predicted  future  case  model  results 
(including  the  control  scenarios)  to  that 
of  the  original  base  case  modeling 
results,  and  then  multiplied  these  ratios 
by  the  1992-1994  design  value  (DVc)  to 
obtain  a  future  design  value  (DVf).  This 
technique  demonstrates  in  EPA's 
opinion,  that  although  the  modeled 
maximum  concentration  in  the  BPA 
area  for  the  2007  Control  Scenario  is  132 
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ppb  on  September  10th,  the  calculated 
future  design  value  is  115.4  ppb,  which 
is  less  than  the  1-hour  standard  of  125 
ppb.  This  provides  in  EPA's  view, 
additional  support  that  the  BPA  area 
will  attain  the  standard  in  2007, 

Design  Values  Trends:  As  a  part  of 
weight-of-evidence,  TNRCC  also 
analyzed  the  historic  air  quality  in  the 
BPA  ozone  nonattaiiunent  area  for  the 
period  of  1975  to  1999.  The  analyses 
demonstrate  that  the  area's  ozone  design 
value  exhibits  a  general  decrease  since 
1995  (this  can  be  seen  on  Figiu'e  6.3-2 
of  the  April  25,  2000  BPA  SIP 
submission).  This  downward  trend  is 
almost  as  great  for  the  period  1991-1999 
as  for  the  earlier  period.  TNRCC 
believes,  and  EPA  proposes,  that  this 
long-term  downward  trend  is  likely  to 
continue.  In  addition,  TNRCC  expects, 
and  the  EPA  is  proposing,  that  the  air 
quality  will  keep  improving  due  to 
substantial  reductions  in  precursor 
emissions  in  both  HG  and  BPA,  due  to 
both  state  and  federal  emission  control 
requirements.  This  includes  the  impacts 
of  the  implementation  of  the  NOx  RACT 
and  beyond-RACT  NOx  rules  for  the 
BPA  area. 

Spatial  and  Temporal  Modeling 
Metrics:  Another  of  the  weight-of- 
evidence  analyses  that  TNRCC  included 
in  the  BPA  SIP  attainment 
demonstration  is  an  analysis  of  metrics 
to  assess  the  relative  effectiveness  of 
modeled  strategies.  This  is  in  addition 
to  comparing  maximum  concentrations 
between  two  or  more  modeled  scenarios 
(i.e..  1993  base  case,  2007  future  case, 
etc.)  These  metrics  include  changes  in 
the  modeled  area  exceeding  the 
standard  and  changes  in  the  number  of 
grid  cell-hours  exceeding  the  standard. 
For  this  analysis,  TNRCC  made  a 
comparison  between  the  initial 
September  6-11,  1993,  base  case  and  the 
2007  future  base  case  (with  banked  and 
shutdown  emissions  added  back)  and 
the  final  chosen  rules  control  scenario. 
The  results  of  this  analysis  show  that 
even  though  the  chosen  control  strategy 
does  not  drive  each  and  every  grid  cell 
below  125  ppb,  it  does  substantially 
change  area  and  temporal  extent  of 
predicted  ozone  concentrations  greater 
than  124  ppb.  In  particular,  the  changes 
in  temporal/area  extent  for  September 
1 0th  show  that  the  number  of  grid  cells 
greater  than  124  ppb  drops  by  28 
percent  from  the  original  1993  base  case 
to  the  2007  base  case.  The  2007  post- 
control  case  then  drops  the  values  from 
the  2007  base  case  by  a  additional  82 
percent.  This  represents  an  overall  87 
percent  improvement  in  ozone 
exceedence  days  for  the  2007  post- 
control  case  as  compared  to  the  1993 
base  case.  This  analysis,  in  EPA's 


technical  opinion,  indicates  the  State's 
NOx  control  strategy  demonstrates  a 
dramatic  improvement  in  predicted  air 
quality  over  the  original  and  future  base 
case  scenarios. 

Alternative  Modeling  Scenarios: 
TNRCC  also  conducted  alternative 
scenarios  to  include  in  their  weight-of- 
evidence  analyses.  In  the  first  scenario, 
shutdown  and  banked  emissions  were 
taken  out  of  the  future  base  case 
inventory.  The  results  indicated  that  the 
future  base  case  concentration  declined 
from  146  ppb  to  142  ppb.  This  would 
indicate  an  improvement  in  air  quality 
if  all  banked  emissions  are  not  used.  In 
another  scenario,  in-line  with 
expectations  from  Senate  Bill  766.  as 
enacted  in  1997  (which  encourages  non- 
EGF  sources  in  attaiiunent  areas  of 
Texas  to  acquire  permits  for  their 
grandfathered  units)  TNRCC  estimated 
that  SB  766  would  result  in 
approximately  a  30  percent  decrease  in 
emissions  of  NOx  from  grandfathered 
non-EGF  sources  across  Texas.  TNRCC 
believes  that  these  reductions  will  aid 
BPA  in  reaching  attainment  by  reducing 
background  concentrations  of  ozone  and 
its  precursors,  which  will  in  turn  aid  in 
lowering  ozone  concentrations  in  the 
nonattaiiunent  area.  Details  of  the  above 
alternative  modeling  scenarios  are 
provided  in  the  TSD  to  this  document. 

In  addition  to  the  above  scenarios,  an 
EPA  proposed  rule  entitled  "Control  of 
Air  Pollution  from  New  Motor  Vehicles: 
Proposed  Heavy-Duty  Engine  and 
Vehicle  Standards  and  Highway  Diesel 
Fuel  Sulfur  Control  Requirements ',  65 
FR  35430  (Friday,  June  2,  2000)  will 
reduce  NOx  emissions  from  heavy-duty 
diesel  engines.  This  rule,  which  was  not 
included  by  the  State  in  the  control 
strategy  modeling  portion  of  the  SIP,  is 
to  be  phased  in  beginning  in  model  vear 
2007.  The  rule  will  reduce  NOx  to  98% 
of  the  uncontrolled  level  for  these 
engines,  adding  to  the  weight-of- 
evidence  analyses  for  attainment. 

The  EPA  is  proposing  that  the  State's 
analyses  of  air  quality  and  emission 
trends  do  provide  additional  support  for 
the  State's  attainment  demonstration. 
Progress  in  air  quality  improvement 
through  recent  periods  is  demonstrated 
and  future  progress  in  air  quality 
improvement  is  shown.  In  addition, 
these  analyses  lend  support  to  a  regional 
NOx  reduction  as  a  reasonable  approach 
to  achieving  attaiiunent  of  the  ozone 
standard.  EPA  is  proposing  that  based 
on  the  weight-of-evidence  and  the 
modeling,  the  control  strategy  should 
provide  for  attainment  by  November  15. 
2007.  EPA's  proposed  approval  is  based 
on  a  composite  of  the  information,  not 
on  a  single  element  of  the  "weight-of- 
evidence." 


4.  Emission  Control  Strategies 

What  emission  control  strategies  were 
included  in  the  attainment 
demonstration?  The  BPA  Attainment 
Demonstration  SIP  relies  on  a 
combination  of  Federal  measures,  CAA 
statutory'  requirements.  Regional 
measures,  local  controls  in  the  BPA 
area,  and  projections  of  the  level  of 
control  in  the  HG  area  based  on 
enforceable  commitments  in  the 
November  1999  SIP  for  the  HG  area. 

Federal  Measures:  The  TNRCC 
included  the  following  federal  measures 
in  their  Future  Year  Base  Case. 

(1)  On-road  mobile  sources; 

•  Heavy-duty  diesel  standards. 

•  Federal  motor  vehicle  control 
program. 

•  National  low  emission  vehicles 
standards. 

•  Federal  low  sulfur  gasoline. 

•  Tier  II  vehicle  emission  standards. 
EPA  believes  that  the  projected 

growth  rates  and  emissions  reductions 
from  the  sources  subject  to  the  above 
federal  measures  were  calculated 
correctly  by  the  TNRCC. 

(2)  Off-road  mobile  sources; 

•  Heav>'  duty  diesel  standards. 

•  Locomotive  standards. 

•  Compression  ignition  standards  for 
vehicles  and  equipment. 

•  Spark  ignition  standards  for 
vehicles  and  equipment. 

•  Commercial  marine  vessel 
standards. 

•  Recreational  marine  standards. 
The  EPA  believes  that  the  State 

correctly  projected  the  growth  rates  and 
emissions  reductions  from  sources 
subject  to  these  federal  measures. 

CAA  Statutorv  Requirements;  The 
TNRCC  included  the  following  CAA 
Statu1or>-  Requirements  in  their  Future 
Year  Base  Case. 

•  Phase  II  reformulated  gasoline  in  H- 
G  eight  county  nonattainment  area 

•  Texas  motorists'  choice  inspection 
and  maintenance  (1/M)  program  in 
Harris  countv 

The  EPA  believes  that  the  State 
correctly  projected  the  growth  rates  and 
emissions  reductions  from  sources 
subject  to  these  CAA  Statutory 
Requirements. 

State/Regional  Measures:  The  TNRCC 
included  the  following  State  Measures 
as  state-wide  or  regional  controls  in 
their  Future  Year  Base  Case. 

•  Agreed  orders  with  Alcoa.  Inc. 
(formerly  Aluminum  Company  of 
America)  for  their  Milam  facility,  and 
the  Eastman  Chemical  Company,  Texas 
operations,  for  their  facility  near 
Longview,  Texas. 

•  50%  Reductions  at  EGFs  in  Central 
and  Eastern  Texas. 
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•  Low  Reid  Vapor  Pressure  (RVP) 
Gasoline  in  Eastern  and  Central  Texas. 

•  Stage  I  vapor  recover\'  at  gas 
stations  in  Eastern  and  Central  Texas. 

•  Water  Heaters  Rule  in  all  of  the 
State. 

The  EPA  has  already  published 
actions  on  the  above  control  measures 
in  the  Federal  Register  EPA  believes 
that  the  TN'RCC  c  orrectly  projected  the 
growth  rates  for  and  the  emissions 
reductions  from  these  affected  sources 


Local  Measures:  The  TNRCC  included 
the  following  additional  State  Measures 
as  local  (BPA)  area  controls  in  their 
Future  Year  Post-Control  Case. 

•  Rich-Burn  Internal  Combustion 
Engines. 

•  Lean-Burn  Internal  Combustion 
Engines. 

•  Industrial/Utility  Boilers. 

•  Process  Heaters. 

•  Gas  Turbines. 

•  Electric  Utility  Boilers  (five  electric 
utility  power  boilers  in  BPA). 


For  the  above  local  measures, 
emission  limits  were  assigned  to 
categories  of  combustion  units  of  the 
categories  and  sizes  as  listed  in  Table  4. 
Table  4.  also,  shows  corresponding 
reductions  in  the  NOx  emissions 
inventory  from  each  control  strategy. 
This  strategy  applies  to  major  stationary 
sources  of  NOx  in  BPA.  EPA  believes 
that  the  State  correctly  projected  the 
growth  rates  for  and  the  emissions 
reductions  from  these  affected  sources. 


Table  4.— Modeled  NOx  Reductions  From  Selected  Source  Categories 


Category 


Electric  utility  boilers    

Industrial  txjilers* 
Industrial  process  heaters 
Gas  turbines 

Rich-burn  engines" 

Lean-burn  engines" 

Overall  


Maximum  design  heat 
input 


NOx  emission  limit 


All  units 

>=  40  MM  BtuAir 

>=  40  MM  Btu^f 

>10MW      

300  hp  

300  hp  


OlOlb/MM  Btu 
O.IOIb/MM  Btu 
0.08  Ib/MM  Btu 
42  ppm  

2  g/hp-hr  

3  g/hp-hr  


Percent 

change  trom 

2007  future 

base 


-45 

-58 

32 

27 
-82 

-73 
44% 


"  This  reduction  was  not  apptied  to  tx)iler  industnal  furnace  (BIF)  units  out  of  technical  and  economic  considerations,  based  on  special  design 
and  operational  requirements  for  destruction  of  hazardous  air  pollutants  by  BIFs 
^The  engine  percent  reductions  represent  reductions  from  engines  required  to  reduce  emissions,  not  the  entire  category 


The  adopted  NOx  emission  limit  of 
0. 10  lb  NOx/MMBtu  applies  to  all  five 
electric  utility  power  boilers  in  BPA  and 
represents  approximately  a  43% 
reduction  in  emissions  from  this  souro' 
category.  The  adopted  NOx  emission 
limit  of  0.10  lb  NOx/MMBtu  for 


indu.stnal  boilt-rs  and  0.08  lb  NOx/ 
MMBtii  for  process  heaters  requires  four 
refineries  and  15  chemical  plants  which 
art-  major  soun;os  of  NOx  in  BPA  to 
reduce  their  associated  NOx  emissions 
by  approximately  58%  and  32%, 
respet:tively.  Overall,  the  control  case 


modeling  reflects  a  point  source  NOx 
reductions  for  BPA  area  sources  of 
roughly  44%. 

Table  5  provides  the  projected  NOx 
reductions  for  the  2007  attainment  year 
afforded  bv  the  Federal  and  State  rules. 


Table  5.— NOx  Reduction  Estimates  (Phase  I  and  Phase  II  rules) 


EPA-lssued  Rules 


2007 

projected 

(tpd) 


Reduction 
(tpd) 


FMVCP  Tier  I  NLEV  on-road  HDD 

Lcx:omotive  engines        

Non-road  HDD  

Small  engines 

Recreational  marir>e  engines 


EPA — Issued  Rules  Total 


TNRCC— Issued  Rules  Total 


35.61 
5.24 

2842 
0.49 
0.13 


68.69 


170.51 


6.4 

1.89 

7.73 

0.48 

0.10 


15.44 


75.09 


The  intent  of  the  State's  rules  is  to 
reduce  NOx  emissions  from  major 
stationary'  sources  in  the  BPA  ozone 
nonattainment  area.  The  adopted  rules 
established  an  emission  limitation  for 
lean  bum  stationary  combustion  engines 
greater  than  300  hp  Other  adopted  rules 
limit  emissions  of  NOx  from  power 
plants,  mdustnal  boilers,  and  process 
heaters.  The  rules  will  also  lower  the 
applicability  threshold  for  boilers  and 
process  heaters  to  a  rated  input  heat 
capacity  of  40  MMBtu/Hr  and  above. 


Lowering  of  the  trigger  limits  and 
restricting  emission  specifications  from 
combustion  sources  in  the  BPA  area 
contributes  significantly  to  ozone 
attainment.  For  a  detailed  analysis, 
section  by  section,  of  the  TNRCC's 
adopted  rules,  see  EPA's  Federal 
Register  notices  with  accompanying 
Technical  Support  Documents,  and  the 
SIP  and  its  appendices. 

Houston  Measures:  TNRCC 
committed  to  substantial  emission 
reductions  in  the  HG  area  in  their 
November  1999  SIP  submission. 


These  reductions  included  expanded 
I/M  program,  90%  point  source 
reductions,  and  fuels  measures.  TNRCC 
has  proposed  these  measures  for 
adoption  and  enforceably  committed  to 
submitting  the  necessary  adopted 
measures  by  the  end  of  December,  2000. 

Has  the  State  adopted  the  selected 
emission  control  strategies  and  has  the 
State  adopted  the  emission  control 
regulations  needed  to  implement  the 
emission  control  strategies?  The  State 
has  adopted  and  submitted  the  emission 
control  strategies  and  all  associated 
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emission  control  regulations  required 
for  a  moderate  ozone  nonattainment 
area  and  relied  upon  in  the  attainment 
demonstration  modeling,  but  for  the  HG 
measures.  See  the  previous  Section, 
including  Tables  4  and  5,  for  a  listing 
of  applicable  State  measures.  Many,  but 
not,  all  of  these  measures  have  been 
approved.  EPA  is  proposing  approval  of 
the  attainment  demonstration  SIP 
contingent  upon  SIP  approval  of  all 
CAA  required  measures  for  a  moderate 
area  and  other  attainment  measures  (but 
for  the  HG  measiu^s)  before  final  action 
on  the  BPA  attainment  demonstration 
SIP  and  request  for  an  extension  of  the 
attainment  date. 

5.  Motor  Vehicle  Emissions  Budget 

What  is  a  motor  vehicle  emissions 
budget  (MVEB)  and  why  is  it  important? 
The  MVEB  is  the  level  of  total  allowable 
on-road  emissions  established  by  a 
control  strategy  implementation  plan  or 
maintenance  plan.  In  this  case,  the 
MVEB  establishes  the  maximum  level  of 
on-road  emissions  that  can  be  produced 
in  the  attaiiunent  year  of  2007,  when 
considered  with  emissions  from  all 
other  somt:es,  that  meets  the 
requirements  of  the  SIP  to  demonstrate 
attainment.  It  is  important  because  the 
MVEB  is  used  to  determine  the 
conformity  of  transportation  plans  and 
programs  to  the  SIP,  as  described  by 
section  176(c)(2)(A)  of  the  Act. 

Did  the  State  Establish  Motor  Vehicle 
Emissions  Budgets?  Texas  has  submitted 
motor  vehicle  emissions  budgets  for  the 
2007  attaimnent  year  for  the  BPA  ozone 
nonattainment  area.  The  emission 
budgets  are  shown  in  Table  6. 

Table  6.— 2007  Attainment  Motor 
Vehicle  Emissions  Budgets 


Pollutant 


VOC 
NOx 


2007 
tons/day 


17.22 
29.94 


The  EPA  is  proposing  to  approve  the 
MVEBs  listed  in  Table  6. 

B.  Environmental  Protection  Agency 
Review  of  the  Submittals 

1 .  Adequacy  of  the  State's 
Demonstrations  of  Attainment 

Did  the  State  adequately  document 
the  techniques  and  data  used  to  derive 
the  modeling  input  data  and  modeling 
results?  The  submittals  from  the  State 
thoroughly  dociunented  the  techniques 
and  data  used  to  derive  the  modeling 
input  data.  The  submittals  adequately 
summarized  the  modeling  outputs  and 
the  conclusions  drawn  from  these 
model  outputs.  The  submittals 


adequately  dociunented  the  State's 
weight-of-evidence  determinations  and 
the  bases  for  concluding  that  these 
determinations  support  the  attainment 
demonstration. 

Did  the  modeling  procedures  and 
input  data  used  comply  with  the 
Environmental  Protection  Agency 
guidelines  and  Clean  Air  Act 
requirements?  Yes,  the  modeling 
procedures  and  input  data  (including 
evaluation  of  the  emissions  inventory 
input  and  procedures)  meet  the 
requirements  of  the  Act  and  are 
consistent  with  the  EPA's  July  1991  and 
June  1996  ozone  modeling  guidelines. 

Do  the  weight-of-evidence 
determinations  support  the  attainment 
demonstration?  The  TNRCC 
incorporated  the  following  weight-of- 
evidence  elements  for  the  BPA 
attainment  demonstration: 

•  Design  Value  trends; 

•  Modeling  metrics  evaluating  spatial 
and  temporal  changes  in  ozone  extent: 

•  Results  of  alternative  modeling 
scenarios  including  30%  point  source 
NOx  reductions  in  adjacent,  non-SIP 
call  states;  and, 

•  DVi/RRF  calculations  using 
modeled  concentrations  from  an  array  of 
cells  about  each  monitor. 

The  above  weight-of-evidence,  when 
viewed  in  aggregate  with  the  modeling, 
shows  attainment  of  the  standard  and 
thus  EPA  is  proposing  approved. 

2.  Adequacy  of  the  Emissions  Control 
Strategies 

Do  the  emission  control  strategies 
meet  the  requirements  of  the  Clean  Air 
Act?  The  selected  emission  control 
strategy,  based  upon  modeling  and  the 
weight-of-evidence  techniques,  plus 
additional  information  regarding  the 
effect  of  HG  upon  BPA,  demonstrates 
attainment  of  the  1-hour  ozone  standard 
in  BPA. 

Do  emission  control  shortfalls  exist 
with  regard  to  probable  attainment  of 
the  ozone  standard?  We  do  not  believe 
there  exist  any  emission  confrol 
shortfalls  with  regard  to  the  attainment 
of  the  1-hour  ozone  standard  in  BPA  by 
the  2007  attainment  year,  provided  the 
HG  area  meets  its  enforceable 
commitment  to  submit  all  adopted  rules 
needed  for  attainment  by  the  end  of 
December  2000.  On  December  6,  2000, 
the  TNRCC  adopted  a  major  SIP  revision 
for  the  HG  area.  In  this  revision,  the 
commission  adopted  all  of  the  measures 
relied  upon  in  the  BPA  attainment 
demonstration.  EPA  wrill  be  evaluating 
the  HG  SIP  measures  after  they  are 
received  (expected  by  December  31, 
2000). 

Has  the  State  established  an 
acceptable  MVEB?  The  State  has 


submitted  an  MVEB.  The  MVEB  budget 
submitted  by  the  TNRCC  for  the  BPA 
nonattairunent  area  has  been  found  to 
meet  the  adequacy  criteria  and  upon 
further  review  of  the  SIP  for 
approvability  continues  to  be  consistent 
with  attaimnent;  therefore,  it  is 
proposed  for  approval. 

Does  the  BPA  Area  Meet  the  RACT 
Requirements  for  Major  Source  VOC 
Emissions? 

On  March  7,  1995,  as  part  of  our 
action  approving  VOC  requirements,  we 
found  that  TNRCC  had  implemented 
RACT  on  all  major  sources  in  the  BPA 
area  except  those  that  were  to  be 
covered  by  post-enactment  Control 
Technique  Guidelines  (CTG's).  44  FR 
12438  (March  7,  1995).  Since  that  time, 
many  expected  CTGs  were  issued  as 
Alternative  Control  Technique 
dociunents  (ACTs).  Of  the  expected 
CTGs  and  ACT's,  BPA  has  major  sources 
in  the  following  categories:  batch 
processing;  reactors  and  distillation; 
industrial  wastewater;  and  Volatile 
Organic  Liquid  Storage.  EPA  has 
approved  measures  as  meeting  RACT  for 
the  reactors  and  distillation  and  the 
Volatile  Organic  Liquid  Storage 
categories  for  the  BPA  area.  64  FR  3841 
(January  26,  1999),  and  61  FR  55894 
.(October  30,  1996),  respectively.  EPA 
has  published  a  direct  final  rulemaking 
action  wherein  we  find  that  the  State  is 
imposing  RACT  on  the  batch  processing 
and  industrial  wastewater  categories  in 
the  BPA  area  (signed  November  2, 
2000).  While  CTGs  and  ACTs  were 
issued  for  other  categories  such  as  wood 
furniture  coating  or  aerospace  coating, 
there  are  no  major  sources  in  those 
categories  in  the  BPA  area.  It  is  EPA's 
position  that  RACT  is  being 
implemented  on  all  major  VOC  sources 
in  BPA.  (see  item  8  under  Section  IV 
Proposed  Action). 

3.  Adequacy  of  the  Request  for 
Extension  of  the  Attainment  Date 

The  policy  for  the  extension  of  an 
ozone  attainment  date  is  discussed 
earlier.  The  State's  compliance  with 
these  requirements  is  discussed  here. 

a.  Identification  of  the  area  as  a 
downwind  area  affected  by  ozone 
transport. 

We  have  reviewed  the  CAMx 
demonstrations,  and  are  proposing  to 
agree  with  the  TNRCC  that  this  episode 
adequately  demonstrates  transport  of 
pollutants  from  the  Houston  Galveston 
ozone  nonattairunent  area.  We  are 
proposing  that  this  transported 
pollution  affects  BPA's  ability  to  attain 
by  the  current  attainment  date.  Thus,  for 
BPA  to  attain,  controls  both  in  BPA  and 
HG  are  necessary.  We  therefore  propose 
to  find  that  the  State's  demonstration  of 
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ozone  transport  meets  the  criteria  in 
EPA's  attainment  date  extension  policy. 

b.  Submittal  of  an  approvable 
attainment  demonstration. 

EPAs  review  of  the  attainment 
demonstration  shows  that  it  should  be 
approved  The  State  has  modeled  and 
adopted  an  acceptable  control  strategy 
that  demonstrates  attainment  We 
propose  to  approve  the  attainment 
demonstration  and  agree  that  it  meets 
the  criteria  in  the  luly  1998  transport 
policy  and  all  other  EPA  guidance,  and 
the  regulator\'  and  statut()r\- 
requirements. 

c.  Adoption  of  all  applicable  local 
measures  required  under  the  area's 
current  ozone  classification. 

Texas  has  adopted  all  VCX:  and  NO^ 
related  emission  control  requirements 
required  under  the  Clean  Air  Act  (CAAI 
for  a  moderate  ozone  nonattainment 
area.  A  listing  of  applicable  CAA 
moderate  classification-related  V'CX>  and 
NOx  related  regulations  and  their 
effective  dates  as  approved  by  the  EPA 
as  part  of  the  Texas  SIP  for  the  BPA 
area,  is  provided  in  the  TSD  to  this 
rulemaking. 

It  is  EPA's  position  that  the  State  of 
Texas  has  met  the  1998  Transport 
Policy's  criteria  for  adoption  and 
submittal  to  EPA  for  approval  of  all 
measures  required  under  the  Act  for  an 
area  classified  as  moderate. 

d.  Implementation  of  all  adopted 
measures  bv  the  time  upwind  controls 
are  expected. 

All  of  the  NOx  rules  will  be 
implemented  as  expeditiously  as 
practicable,  but  no  later  than  2005.  two 
years  before  the  Houston  attainment 
date  of  November  15,  2007.  We  are 
proposing  to  find  that  this  transport 
policy  criteria  has  been  met  by  the  State. 

The  State  is  proposing  a  phase-in 
approach  to  the  NOx  controls  which 
will  provide  compliance  earlier  than  the 
attainment  date.  The  State's  compliance 
schedule  is  provided  in  Table  7. 

Table  7.— Texas  NOx  Rules 
Compliance  Schedule 


Source  Type 


Compliance  date 


PACT    

Lean  Bum  Engines 

^  NOx  Emissions 

Reductions 
All  NOx  Reductions 


No  later  ttian  Novem- 
ber 15.  1999 

No  later  than  Novem- 
tser  15.  2001 

No  later  than  May  1 . 
2003 

No  later  than  May  1 , 
2005 


We  are  of  the  opinion  that  the  above 
listed  compliance  dates  in  Table  7  are 
as  expeditious  as  practicable  compared 
with  the  compliance  dates  of  similar 


sources  in  moderate  ozone 
nonattainment  areas  of  the  country. 

4  Determinaticm  of  Reasonably 
Available  t^ontrol  Measures  (RACM) 
Availability. 

Section  172(c)(1)  of  the  Act  requires 
SIPs  to  provide  for  the  implementation 
of  all  reasonably  available  control 
measures  (RACM)  as  expeditiously  as 
practicable  and  for  attainment  of  the 
standard  EPA  has  previously  provided 
guidance  interpreting  the  RACM 
requirements  of  172(c)(1)  in  the  General 
Preamble.  See  57  PR  13498,  13560.  In 
the  General  Preamble,  EPA  indicated  its 
interpretation  of  section  172(c)(1),  under 
the  1990  Amendments,  as  imposing  a 
duty  on  States  to  consider  all  available 
control  measures  and  to  adopt  and 
implement  such  measures  as  are 
reasonably  available  for  implementation 
in  the  particular  nonattainment  area. 
EPA  also  retained  its  pre- 1990 
interpretation  of  the  RACM  provisions 
that  where  measures  that  might  in  fact 
be  available  for  implementation  in  the 
nonattainment  area  could  not  be 
implemented  on  a  schedule  that  would 
advance  the  date  for  attainment  in  the 
area,  EPA  would  not  consider  it 
reasonable  to  require  implementation  of 
such  measures.  EPA  indicated  that  a 
State  could  reject  certain  measures  as 
not  reasonably  available  for  various 
reasons  related  to  local  conditions.  A 
State  could  include  area-specific 
reasons  for  rejecting  a  measure  as  RACM 
such  as  the  rejected  measure  would  not 
advance  the  attainment  date,  or 
technological  and  economic  feasibility 
in  the  area. 

The  EPA  also  issue<^  a  recent 
memorandum  reaffirming  its  position 
on  this  topic.  "Guidance  on  the 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas  "  John  S.  Seitz, 
Director.  Office  of  Air  Quality  Planning 
and  Standards,  dated  November  30, 
1999  A  copy  can  be  obtained  from 
^v\^'^^■. epa.gov/ttn/oarpg/tlpgin.btinl.  In 
this  memoranda.  EPA  states  that  in 
order  to  determine  whether  a  state  has 
adopted  all  RACM  necessary  for 
attainment  and  as  expeditiously  as 
practicable,  the  state  will  need  to 
provide  a  justification  as  to  why 
measures  within  the  arena  of  potential 
reasonable  measures  have  not  been 
adopted.  The  justification  would  need 
to  support  that  a  measure  was  not 
reasonably  available  for  that  area  and 
could  be  based  on  technological  or 
e<:onomic  grounds. 

EPA  has  reviewed  the  SEP  submittal 
for  the  BPA  area  and  believes  that  the 
State  did  not  include  sufficient 


documentation  concerning  the  rejection 
of  certain  available  measures  as  RACM 
for  the  specific  BPA  area.  Therefore. 
EPA  has  itself  reviewed  potential 
available  measures,  as  documented  in 
the  RACM  available  analysis  section  of 
the  TSD  for  this  proposed  rulemaking. 
Based  on  this  analysis,  EPA  proposes  to 
conclude  that  this  additional  set  of 
evaluated  measures  are  not  reasonably 
available  for  the  specific  BPA  area, 
because  (a)  some  would  require  an 
intensive  and  costly  effort  for  numerous 
small  area  sources,  (b)  due  to  the  small 
percentage  of  mobile  source  emissions 
in  the  over-all  inventory,  some  are  not 
cost-beneficial,  and  (c)  since  the  BPA 
area  relies  in  part  on  reductions  from 
the  upwind  HG  area  which  are 
substantial,  and  the  reductions 
projected  to  be  achieved  by  the 
evaluated  additional  set  of  measures  are 
relatively  small,  they  would  not 
produce  emission  reductions  sufficient 
to  advance  the  attainment  date  in  the 
BPA  area  and,  therefore,  should  not  be 
considered  RACM. 

Although  EPA  encourages  areas  to 
implement  available  RACM  measures  as 
potentially  cost-effective  methods  to 
achieve  emissions  reductions  in  the 
short  term,  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  potential  RACM 
measures  that  either  require  costly 
implementation  efforts  or  produce 
relatively  small  emissions  reductions 
that  will  not  be  sufficient  to  allow  the 
BPA  area  to  achieve  attaiiunent  in 
advance  of  full  implementation  of  all 
other  required  measures. 

m.  Proposed  Action 

The  EPA  believes  that  the  transport 
demonstration  and  attainment 
demonstration  SIP  developed  for  the 
BPA  ozone  nonattainment  area  meet  the 
Clean  Air  Act.  The  EPA  is  proposing 
that  the  State  has  adequately  followed 
the  EPA's  1998  Transport  Guidance  for 
demonstrating  transport.  In  the  State's 
transport  demonstration,  EPA  believes 
that  the  analyses  conducted  by  TNRCC 
indicate  there  are  impacts  of  ozone  and 
ozone  precursor  transports  fi-om  the 
upwind  HG  area  affecting  the  BPA  area. 
In  addition,  EPA  is  proposing  to 
approve  the  State's  demonstration  that 
BPA  will  attain  the  ozone  NAAQS.  The 
modeling,  the  provided  weight-of- 
evidence  analyses,  and  the  analysis  of 
transport  of  ozone  and  ozone  precursor 
compounds  from  the  HG  area, 
demonstrate  that  the  control  strategy 
chosen  by  TNRCC  will  provide  for 
attainment  of  the  ozone  standard.  For 
BPA,  it  is  the  EPA's  technical  opinion 
that  the  control  strategy  will  provide  for 
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attainment  of  the  ozone  NAAQS  by 
November  15,  2007. 

The  EPA  proposes  to:  approve  the 
attainment  demonstration  SIP  for  the 
BPA  ozone  nonattainment  area;  approve 
the  State's  request  to  extend  the  ozone 
attainment  date  for  the  BPA  ozone 
nonattainment  area  to  November  15, 
2007  while  retaining  the  area's  cxirrent 
classification  as  a  moderate  ozone 
nonattainment  area;  approve  the  on- 
road  motor  vehicle  emissions  budgets; 
find  that  the  BPA  area  meets  all 
remaining  outstanding  VOC  RACT 
requirements  for  major  sources;  and 
approve  the  State's  enforceable 
commitment  to  conduct  a  mid-course 
review  (including  evaluation  of  ail 
modeling,  inventory  data,  and  other 
tools  and  assumptions  used  to  develop 
this  attainment  demonstration)  and  to 
submit  a  mid-course  review  SIP 
revision,  with  recommended  mid-course 
corrective  actions,  to  the  EPA  by  May  1, 
2004.  If  the  subsequent  analyses 
conducted  by  the  State  as  part  of  the 
mid-course  review  indicate  additional 
reductions  are  needed  for  BPA  to  attain 
the  ozone  standard,  EPA  will  require  the 
State  to  implement  additional  controls 
as  soon  as  possible  imtil  attainment  is 
demonstrated  through  photochemical 
grid  modeling. 

EPA  caimot  finalize  the  above 
proposed  actions  unless  and  until  the 
EPA  approves  all  of  the  following: 

1.  The  NOx  rules  for  Electric 
Generating  Facilities  in  East  and  Central 
Texas  {30  TAG  sections  117.131, 
117.133. 117.134,  117.135,  117.138, 
117.141,  117.143.  117.145, 117.147, 
117.149,117.512); 

2.  The  State- wide  NOx  rules  for  Water 
Heaters,  Small  Boilers,  and  Process 
Heaters  (30  TAG  sections  117.460, 
117.461,  117.463. 117.465,  117.467, 
117.469): 

3.  The  revised  emission  specifications 
in  the  BPA  area  for  Electric  Utility 
Boilers,  Industrial,  Commercial  or 
Institutional  Boilers  and  certain  Process 
Heaters  (30  TAG  sections  117.104, 
117.106,  117.108. 117.116,  117.206  as 
they  relate  to  the  BPA  area,  and  the 
repeal  of  sections  117.109  and  117.601 
as  they  relate  to  the  BPA  area); 

4.  Tlie  administrative  revisions  to  the 
existing  Texas  NOx  SIP  (30  TAG 
sections  117.101-117.121, 117.201- ' 
117.223,  117.510, 117.520.  and 
117.570); 

5.  The  two  Agreed  Orders  entered  into 
by  TNRCC  and  Alcoa.  Inc.  and  TNRCC 
and  Texas  Eastman; 

6.  Lower  RVP  Program  in  East  and 
Central  Texas  (30  TAG  sections  1 14.1 , 
114.301,  114.302,  and  114.304- 
114.309); 


7.  Stage  I  vapor  recovery  Program  in 
East  and  Central  Texas  (30  TAG  sections 
115.222-114.229);  and, 

8.  VOC  rules  as  RACT  for  batch 
processing  (30  TAG  sections  115.160- 
115.169)  and  wastewater  (30  TAG 
sections  115.140-115.149). 

If  the  EPA  cannot  fully  approve  all  of 
the  above  actions  (one  through  eight), 
EPA  will  take  final  action  on  the 
proposed  reclassification  as  described  in 
the  April  16,  1999  Federal  Register.  To 
the  extent  that  comments  received  on 
the  April  1999  proposed  action  are 
applicable  to  this  proposed  rulemaking, 
EPA  will  respond  to  those  comments  in 
its  final  rulemaking  action. 

rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regiUatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  "This  proposed  action  merely 
approves  state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.).  Because  this  rule  proposes  to 
approve  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  For  the  same 
reason,  this  proposed  rule  also  does  not 
significantly  or  imiquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  proposed 
rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10, 1999),  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Glean 
Air  Act.  This  proposed  nde  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 


the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  proposed 
rule  does  not  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994).  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729, 
February  7,  1996),  in  issuing  this 
proposed  rule,  EPA  has  taken  the 
necessary'  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  The 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings'  issued  under  the  executive 
order.  This  proposed  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Nitrogen 
oxides.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  December  18.  2000. 
Gregg  A.  Cooke. 

Regional  Administrator,  Region  6. 

[FR  Doc.  00-32848  Filed  12-26-00;  8:45  am] 
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SUMMARY:  On  December  16.  1997. 
lUinois  submitted  rules  establishing  a 
"cap  and  trade"  program  for  volatile 
organic  compound  (VOC)  emissions  in 
the  Chicago  area.  Illinois  issues  each 
major  source  an  allotment  of 
allowances,  which  it  calls  allotment 
trading  units  or  ATUs.  For  most  sources, 
this  allotment  corresponds  to  12  percent 
below  baseline  emissions.  Each  source 
must  emit  no  more  than  the  level  at 
which  it  holds  allotment  trading  units. 
Trading  of  allotment  trading  units  is 
allowed,  so  that  sources  that  reduce 
emissions  more  than  12  percent  may 
sell  allotment  trading  units,  and  sources 
that  reduce  emissions  less  than  12 
percent  must  buy  allotment  trading 
units.  In  effect,  trading  increases  the 
allowable  emissions  of  the  allowance 
buying  source,  equally  decreases  the 
allowable  emissions  of  the  allowance 
selling  source,  and  yields  no  change  in 
total  allowable  emissions.  The  net  effect 
is  to  set  a  cap  reflecting  approximately 
a  12  percent  reduction  in  VOC 
emissions  in  the  Chicago  area. 

L'SEPA  proposes  to  grant  final 
approval  of  these  rules  if  Illinois 
resolves  certain  issues.  Specifically. 
USEPA  proposes  that  Illinois  must: 
Clarify  the  timeline  and  penalties  for 
violating  sources,  satisfy  USEPA's 
trading  program  policy  on 
environmental  justice,  provide  for  full- 
vear  offsets  for  new  sources,  commit  to 
discount  credits  where  emission 
reductions  are  potentially  accompanied 
by  emission  increases  elsewhere,  and 
commit  to  remedy  any  problems 
identified  in  its  periodic  program 
review. 

DATES:  Written  comments  on  this 
proposed  rule  must  arrive  on  or  before 
January  26,  2001 
ADDRESSES:  Send  comments  to: 

f.  Elmer  Bortzer,  Acting  Chief,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  States  submittal  are 
available  for  inspection  at  the  following 
address:  (We  recommend  that  you 
telephone  John  Summerhays  at  (312) 
886-6067.  before  visiting  the  Region  .5 
Office.) 

U.S.  Environmental  Protection 
Agencv,  Region  5,  Air  and  Radiation 
Division  (AR-18J),  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-IBJ), 
U.S.  Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604, 
summerhavs.john@epa.gov,  (312)  886- 
6067, 


SUPPLEMENTARY  INFORMATION:  In  this 
proposed  rulemaking,  the  terms  "we," 
"us."  and  "our"  mean  USEPA.  This 
document  is  organized  according  to  the 
following  table  of  contents: 

I.  Introduction 

II.  The  Features  of  the  Illinois  Trading 
Prof^am 

What  IS  the  purpose  of  the  program? 

How  does  the  program  work? 

What  sourt :es  are  in  the  program? 

What  must  sourcies  in  this  program  do? 

How  does  Illinois  set  baseline  emission 
and  allotment  levels? 

What  elements  of  this  program  are 
implemented  through  Title  V  permits? 

What  penalties  apply  to  noncomplying 
sources? 

Does  this  new  program  relax  any  old 
requirements' 

III.  The  Criteria  USEPA  is  Using  to  Review 
Illinois'  Program 

What  types  of  review  criteria  is  USEPA 
usmg? 

what  guidance  applies  to  this  type  of 
emission  trading  program? 

What  criteria  address  satisfaction  of  otjier 
Clean  An  Act  requirements? 

How  does  USEP.^  judge  the  program's 
emissions  reductiems? 

IV.  USEPA  Review  of  the  Features  of  Illinois' 
Program 

Does  the  program: 

1   .Assure  that  CTedits  are  surplus, 
quantifiable,  enforceable,  and  permanent' 

2.  .Assure  that  appropriate  methods  will  be 
used  to  measure  emissions? 

^  Authorize  adequate  penalties  for  sources 
that  violate  these  rules? 

4.  Adequately  address  environmental 
justice  issues? 

f)  .Assure  satisfaction  of  new  source 
requirements? 

f>  Provide  fur  Illinois  to  identify  and 
resolve  program  problems  that  arise? 

V.  USEPA  Review  of  Expected  Emission 
Reduction 

How  much  emission  reduction  will  be 
achieved' 

Can  false  credits  arise  from  "demand 
shifting  "? 

Can  "spiking"  be  a  problem? 

VI.  Proposed  Action 

What  <)(  tion  Is  USEPA  proposing  to  take  on 
the  Illinois  trading  prtjgram' 

What  further  commitments  and  program 
revisions  is  USEPA  proposing  to  require  from 

Illinois' 

VII.  Administrative  Requirements 

Executive  Oder  12866 

Executive  Order  1304.5 

Exeiutive  Order  i:»084 

Executive  Order  i;U32 

Regulatory  Flexibilitv 

Unfunded  Mandates 

Submission  to  Congress  and  the  Comptroller 

General 
National  Technology  Transfer  and 

Advancement  Act 


I.  Introduction 

On  December  16.  1997.  Illinois 
submitted  rules  for  a  "cap  and  trade" 
program  for  emissions  of  volatile 
organic  compounds  (VOC  ')  in  the 
Chicago  area.  In  this  program,  sources 
receive  allotments  generally  equivalent 
to  12  percent  less  than  their  baseline 
emissions,  issued  as  the  appropriate 
number  of  allotment  trading  units  or 
ATUs.  Sources  must  have  emissions  no 
higher  than  the  number  of  ATUs  they 
hold,  so  a  source's  ATU  holdings  are  a 
"cap"  on  its  emissions.  Sources  may 
buy  or  sell  ATUs  and  thereby  increase 
or  decrease  their  own  cap.  This  "trade" 
of  ATUs  gives  sources  more  flexibility 
in  meeting  program  requirements. 
Trading  is  expected  to  shift  emission 
reductions  toward  sources  that  can 
reduce  emissions  more  cheaply.  Trading 
does  not  affect  the  net  total  emissions 
allowed  under  the  program,  which  is 
approximately  12  percent  below  net 
total  baseline  levels. 

USEPA  proposes  to  approve  these 
rules,  provided  that  Illinois  addresses 
certain  issues.  Specifically.  USEPA 
proposes  to  approve  the  ndes  only  if 
Illinois:  (l)  Clarifies  the  applicability  of 
penalties  as  given  in  Clean  Air  Act 
section  113  for  violating  sources.  (2) 
satisfies  USEPA's  trading  program 
policy  on  environmental  justice.  (3) 
provides  for  full-year  offsets  for  new 
sources,  (4)  commits  to  discount  credits 
where  emission  reductions  are 
accompanied  by  emission  increases 
elsewhere,  and  (5)  commits  to  remedy 
any  problems  identified  in  its  periodic 
program  review. 

n.  The  Features  of  the  Illinois  Trading 
Program 

What  Is  the  Purpose  of  the  Program? 

The  Illinois  trading  program  is 
designed  to  reduce  VOC  emissions  and 
thereby  help  attain  the  ozone  standard 
in  the  Chicago  area.  The  Chicago  area  is 
a  Severe  ozone  nonattainment  area. 

How  Does  the  Illinois  Trading  Program 
Work? 

The  Illinois  trading  program  is  a  cap 
and  trade  program.  Each  participating 
source  is  subject  to  a  cap  on  its  total 
emissions,  but  sources  may  redistribute 
the  allowed  emissions  by  trading 
allotment  trading  units.  The  Illinois 
Environmental  Protection  Agency 
(lEPA)  establishes  a  cap  for  each 


'  lllinuis  uses  the  term  "Volatile  Organic 
Material"  (VOM)  rather  than  VOC.  The  State's 
definition  of  VOM  is  equivalent  to  TSEPAs 
definition  of  VOC.  The  two  terms  are 
interchangeable  when  discussing  volatile  organic 
emissions.  For  consistency  with  the  Act  and  USEPA 
policy,  this  rulemaking  uses  the  term  VOC 
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participating  source  as  a  function  of 
ozone  season  emissions  during  a 
baseline  period  (generally  1994  to  1996). 
In  most  cases,  this  cap  is  set  at  12 
percent  below  baseline  emissions. 

Each  year,  the  State  issues  allotment 
trading  units  or  ATUs  to  each  source, 
reflecting  the  source's  cap  level  of 
emissions.  Sources  are  required  to  hold 
a  number  of  ATUs  that  is  at  least 
equivalent  to  their  actual  ozone  season 
emissions  that  year.  If  a  source  emits 
more  or  less  emissions  than  corresponds 
to  its  State  issuance  of  ATUs,  it  must 
purchase  or  may  sell  ATUs, 
respectively,  until  the  source  at  a 
minimum  holds  the  number  of  ATUs 
that  correspond  to  the  source's 
emissions  for  that  ozone  season. 

It  is  immaterial  whether  changes  in 
emissions  are  due  to  emission  controls 
or  production  level  changes.  For 
example,  a  source  that  emits  15  percent 
less  per  widget  but  produces  10  percent 
more  widgets  is  still  required  to 
purchase  ATUs. 

If  no  trading  were  to  occur,  thea  each 
source  would  have  to  limit  its  emissions 
to  its  allotment  level,  which  again  in 
most  cases  is  12  percent  below  baseline 
emission  levels.  Trading  of  ATUs  allows 
redistribution  of  emissions  from  the 
seller  to  the  buyer  of  ATUs.  For 
example,  if  a  source  was  issued  ATUs 
for  50  tons  of  emissions  but  emitted  75 
tons,  the  source  would  have  to  buy  25 
tons  worth  of  ATUs,  generally  from 
another  source  that  reduced  its 
emissions  to  25  tons  below  its  allotment 
level.  Presumably,  sources  that  can 
reduce  emissions  more  cheaply  will  be 
selling  ATUs  to  sources  for  whom 
controls  are  more  expensive.  However, 
this  trading  does  not  increase  the  total 
emissions  that  are  allowed  from  the 
universe  of  sources  in  the  program. 
ConsequenUy,  total  emissions  bom  the 
sources  in  the  program  are  subject  to  a 
net  cap  equal  to  approximately  12 
percent  below  the  total  baseline 
emissions. 

The  rules  for  the  Illinois  trading 
program  provide  various  tools  for 
implementing  the  program.  The  ndes 
provide  for  an  electronic  data  base  for 
tracking  ATUs,  This  data  base  will 
include  information  on  the  trades  of 
ATUs,  the  current  holdings  of  each 
source,  and  additional  information  such 
as  recent  ATU  prices.  Thus,  after  a 
source  reports  its  ozone  season 
emissions  each  year,  it  is  then  easy  to 
identify  whether  a  source  has  adequate 
ATUs  to  accommodate  its  emissions  for 
that  year's  ozone  season. 

What  Sources  Are  in  the  Propnm? 

Participation  in  the  trading  program  is 
mandatory  for  essentially  all  major 


sources  of  VOC  in  the  Chicago  area.  In 
this  area,  "major  source"  of  VOC  is 
defined  as  a  source  with  the  potential  to 
emit  25  tons  of  VOC  per  year.  The  only 
significant  exclusion  of  major  sources 
from  the  trading  program  is  for  sources 
that  emit  disproportionately  littie 
during  the  summer,  specifically  for 
sources  that  emit  less  than  10  tons 
during  the  ozone  season.  Participation  is 
mandatory  for  sources  throughout  the 
Chicago  ozone  nonattainment  area, 
including  Cook,  DuPage,  Kane.  Lake. 
McHenry.  and  Will  Counties,  as  well  as 
townships  within  Grundy  County  (Aux 
Sable  and  Goose  Lake  Townships)  and 
Kendall  County  (Oswego  Township). 
Additional  sources  have  the  option 
for  voluntary  participation.  Illinois' 
rules  include  separate  "opt-in" 
provisions  for  small  industrial  sources 
and  for  mobile  and  area  sources.  Any 
person  who  arranges  emission 
reductions  from  such  sources  may 
petition  lEPA  to  receive  allotments 
corresponding  to  the  quantity  of  the 
emissions  reduction.  "The  direct  or 
indirect  sale  of  these  ATUs  to  a  major 
source  will  then  shift  the  burden  of 
emission  reductions  from  major  to 
minor  sources  but  will  not  alter  the  total 
emission  reductions  that  must  occur. 

What  Must  Sources  in  This  Program  Do? 

Sources  in  the  Illinois  trading 
program  have  several  obligations.  First, 
the  source  must  evaluate  its  baseline 
emissions  and  submit  this  information 
as  part  of  an  application  for  an 
allotment  of  ATUs.  The  application  also 
must  identify  the  emission 
quantification  techniques  used  to 
determine  baseline  and  future  year 
emissions  and  must  justify  any  requests 
for  exemption  from  the  12  percent 
reduction  that  is  normally  reflected  in 
allotment  levels.  lEPA  uses  this 
information  to  determine  the  allotment 
it  will  issue  to  the  source  and  to 
establish  the  methods  that  the  source 
shall  use  to  determine  future  emissions 
levels. 

Illinois  began  issuing  ATUs  in  early 
2000.  (The  rules  provide  for  fu-st 
issuance  in  1999,  but  Illinois  has 
deferred  this  one  year.)  Each  source  is 
required  to  apply  the  identified  methods 
for  determining  emissions  during  the 
ozone  season,  defined  for  the  trading 
program  as  May  through  September. 
Now,  the  most  important  source 
obligation  has  begun,  namely  to  assure 
that  emissions  are  no  higher  than  the 
quantity  of  ATUs  held. 

How  Does  Illinois  Set  Baseline  Emission 
and  Allotment  Levels? 

Baseline  emissions  generally  reflect 
VOC  emissions  during  the  ozone 


seasons  in  1994,  1995,  and  1996.  Illinois 
adjusts  these  emissions  values 
downward  if  the  emissions  exceeded 
1996  allowable  emissions  levels, 
whether  due  to  noncompliance  or 
because  1996  limitations  were  not  yet  in 
effect.  Illinois  adjusts  these  emission 
values  upward  if  the  source  reduced 
emissions  after  1990  below  the  level 
required  as  of  1996.  In  most  cases, 
baseline  emissions  reflect  the  average  of 
the  higher  two  of  these  three  ozone 
season  emissions  values.  However,  the 
option  exists  for  sources  to  demonstrate 
that  their  production  levels  were 
unrepresentative  for  one  or  more  of 
these  years  and  to  substitute  a  value{s) 
from  a  more  representative  year  chosen 
from  1990  to  1993  or  from  1997. 

Once  Illinois  establishes  baseline 
emissions,  it  can  determine  the  quantity 
of  ATUs  to  be  issued  to  the  source.  In 
most  cases,  allotments  are  set  at  88 
percent  of  baseline  emissions,  targeting 
a  12  percent  emission  reduction. 

An  exception  applies  if  the  source  can 
demonstrate  that  an  emissions  unit  is 
well  controlled  and  should  not  be 
targeted  for  further  reductions.  This 
exception  is  possible  if  the  source  is 
meeting  a  recently  established  Lowest 
Achievable  Emission  Rate  limitation,  is 
meeting  a  Maximum  Achievable  Control 
Technology  limitation,  or  has  Best 
Available  'Technology.  In  such  cases, 
allotments  for  such  a  unit  are  set  at  the 
well  controlled  level. 

What  Elements  of  This  Program  Are 
Implemented  Through  Title  V  Permits? 

The  State  uses  source  operating 
permits  to  implement  several  features  of 
the  trading  program.  As  mandated  by 
Title  V  of  the  Clean  Air  Act,  Illinois' 
requires  operating  permits  for  all  major 
sources,  which  it  calls  Clean  Air  Act 
Permit  Program  (CAAPP)  permits.  These 
permits  must  identify  all  requirements 
applicable  to  a  source  and  can  be  issued 
only  after  input  from  USEPA  and  the 
public  has  been  solicited.  Illinois' 
trading  rules  require  participation  only 
from  sources  that  must  obtain  a  CAAPP 
permit.  This  permit  is  used  to  formally 
establish  the  source's  baseline 
emissions,  identify  any  maximally 
controlled  emission  units  that  are 
exempt  from  the  12  percent  reduction 
requirement,  set  the  quantity  of  ATUs  to 
be  issued  to  the  source,  and  specify  the 
methods  to  be  used  to  measure 
emissions.  To  incorporate  these  items 
into  the  CAAPP  permit,  the  State  must 
follow  procedural  requirements  that 
provide  ample  opportunity  for  USEPA 
and  the  public  to  have  input  into  any 
relevant  issues. 
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What  Penalties  Applv  to  Noncomplving 
Sources^ 

Sources  violating  the  requirements  of 
the  Illinois  trading  nilps  are  liable  for 
the  full  penalties  authorized  in  Section 
113  of  the  Clean  Air  Act  One  type  of 
noncompliance  is  violating 
requirements  for  measuring  and 
reporting  emissions  A  second  type  f)f 
noncompliance  is  failing  to  hold  ATUs 
equivalent  to  the  year's  ozone  season 
emissions. 

Sources  must  generally  secure 
adequate  .ATI's  by  December  31  of  each 
vear.  that  is,  within  i  months  of  the  end 
of  each  ozone  season.  A  source  that 
holds  insufficient  ATUs  at  the  end  of 
the  vear  then  has  a  "second  chance"  to 
secure  ATUs  equaling  120  percent  (or  in 
some  cases  1 50  percent)  of  the  shortfall. 
This  "second  chance"  appears  to  last  for 
3  additional  months,  though  USEPA  is 
requesting  clarification  from  lEPA  on 
this  point  A  source  that  holds 
insufficient  ATUs  after  this  "second 
chanc5e"  is  a  violating  source.  This 
source  could  be  subject  to  various 
enforcement  actions  and  would  be  liable 
for  penalties  currentlv  authorized  at  up 
to  S27.500  per  day  for  each  of  the  133 
davs  of  the  ozone  season. 

Does  This  New  Program  Relax  Any  Old 
Requirements? 

In  general,  no.  Most  importanth,  no 
emission  limitations  are  relaxed  by  this 
program.  The  limitations  requiring 
reasonahlv  available  control  techniiloL;\ 
(ILACT).  for  e.xample,  remain  fully  and 
independently  enforceable.  That  is,  a 
source  that  exceeded  its  RACT  limits 
would  be  liable  for  enforcement  action 
regardless  of  the  number  of  ATUs  it 
held. 

The  one  pre-existing  requirement  that 
the  Illinois  trading  rules  modif\'  is  the 
requirement  for  offsets  for  major  new 
sources  and  major  modifications  of 
existing  sources  In  these  cases,  the 
source  obtains  offsets  by  obtaining  th'^ 
appropriate  number  of  ATUs  rather  than 
by  traditional  means  as  part  of  a 
construction  permit.  Since  the  Chicago 
area  is  a  severe  ozone  nonattainment 
area,  sources  must  obtain  13  tons  worth 
of  .ATI's  for  each  ton  of  new  source 
emissions.  The  State  issues  no  ATUs  ffir 
new  sources  or  for  modifications.  The 
ATUs  that  the  source  must  purchase  to 
accommodate  these  new  emissions  are 
available  if  and  only  if  some  other 
source  has  made  a  corresponding 
reduction  in  its  emissions.  Therefore, 
the  trading  program  provides  offsets  that 
in  principle  are  equivalent  to  offsets 
provided  by  traditional  means. 
However,  the  use  of  the  trading  rules  to 
provide  offsets  has  several  ramifications 


for  the  quantity  of  offsets  required  and 
obtained  These  ramifications  are 
discussed  below  in  the  review  of 
Illinois'  pri)gram 

III.  The  Criteria  for  Reviewing  Illinois' 
Program 

What  Types  of  Review  Criteria  Is  VSEPA 

L'singi' 

USEPA  must  use  several  types  of 
criteria  for  evaluating  Illinois'  trading 
program   First,  USEPA  has  established 
numerous  criteria  as  part  of  published 
and  promulgated  guidance  on  economic 
incentive  programs,  including  guidance 
on  emission  trading  programs.  Second. 
USEPA  must  applv  guidance  on  any 
other  (Uean  Air  Act  program  that  is 
affected  bv  Illinois'  program.  Third, 
insofar  as  the  purpose  of  Illinois' 
program  is  to  achieve  specified  emission 
reductions,  USEPA  must  evaluatethe 
State's  estimate  of  anticipated 
H'lluctions. 

The  guidance  most  relevant  to 
Illinois'  trading  program  is  the  guidance 
tm  ei onomic  incentive  programs 
published  on  April  7,  1994, 
promulgated  as  subpart  U  of  part  51  of 
title  40  of  the  Code  of  Federal 
Regulations  (40  CFR  51),  including 
sections  51.490  to  51.494  Although  a 
portion  of  that  guidance  speaks  to 
economic  inc:entive  programs  that  are 
re(|iiired  in  certain  circumstances  under 
the  Clean  Air  Act,  that  portion  of  the 
guidance  is  not  relevant  here.  Instead, 
the  relevant  portion  of  that  guidance 
addresses  voluntarv  programs,  with  the 
general  purpose  of  assuring  that  the  net 
effect  of  any  emissions  trading  (or 
actions  under  any  other  economic 
incentive  program)  does  not  cause 
violations  of  any  of  various 
requirements  of  the  Clean  Air  Act. 

More  recentlv,  on  September  15, 
1999.  at  M  FR  50086.  IISEPA  published 
notii:e  of  availability  of  proposed 
revised  guidance  on  economic  incentive 
programs.  This  guidance  proposes  more 
detailed  recommendations  for  many  of 
the  issues  addressed  in  the  1994 
guidance  and  also  provides  guidance  on 
several  types  of  programs  not  addressed 
in  the  1994  guidance. 

One  issue  nut  addressed  in  the 
proposed  guidance  is  whether  this 
guidance  applies  to  programs  developed 
before  the  proposed  guidance  became 
available.  When  USEPA  publishes  new 
guidance,  USEPA  often  allows  an 
exemption  from  that  guidance  for 
submittals  that  the  State  adopted  and 
submitted  prior  to  the  proposal  of  that 
guidance.  This  exemption  is  known  as 
"grandfathering.  "  This  practice  allows 
us  to  approve  programs  that  the  State 
adopted  in  good  faith  according  to 


guidance  available  at  the  time.  Since 
Illinois  submitted  its  program  on 
December  16.  1997,  today's  rule 
grandfathers  this  program  from  most  of 
the  1999  proposed  guidance  and  instead 
reviews  most  aspects  of  this  program 
against  the  criteria  published  in  1994, 

Today's  rule  nevertheless  uses  one 
element  of  the  newer  proposed  guidance 
in  our  review  of  Illinois'  program, 
namely  the  element  that  addresses 
environmental  justice  and  related  "toxic 
hotspot"  issues.  Environmental  justice 
refers  to  efforts  to  assure  that  areas  with 
high  populations  of  minorities  or  low- 
income  persons  are  not  unfairly  exposed 
to  environmental  hazards  such  as  toxic 
air  pollutants.  The  proposed  new- 
guidance  identifies  specific  issues  to  be 
addressed  to  assure  that  trading 
programs  do  not  have  an  inequitable 
impact  on  environmental  justice  areas 
or  other  communities  of  concern.  We 
are  applying  this  portion  of  the 
proposed  guidance  due  to  the 
importance  of  this  issue  and  becruse 
relevant  guidance  was  not  previously 
available. 

For  other  issues,  USEPA  intends  to 
examine  Illinois'  program  in  light  of  the 
new  guidance  once  the  new  guidance  is 
finalized.  USEPA  has  discussed  these 
plans  with  Illinois.  Illinois  and  USEPA 
share  an  understanding  that  we  will 
review  the  program  accordingly  and 
Illinois  will  reconcile  the  program  to  the 
new  guidance  within  three  years  after 
guidance  issuance. 

A  second  set  of  criteria  is  that  the 
program  not  result  in  contravention  of 
anv  Clean  Air  Act  requirement.  As  will 
be  discussed  below,  the  Illinois  trading 
program  has  little  effect  on  other 
programs,  and  so  only  limited  guidance 
on  other  programs  must  be  considered. 

.A  third  set  of  review  criteria  is  for  the 
quantity  of  emission  reductions  that  the 
program  is  likely  to  achieve.  These 
criteria  reflect  standard  judgments  of 
emission  inventory'  estimates.  This 
review  is  expected  to  be  relevant  in  a 
future  review  of  whether  Illinois  has 
provided  sufficient  emission  reductions 
to  attain  the  ozone  standard. 

What  Published  Guidance  Applies  to 
This  Tvpe  of  Trading  Program? 

Guidance  published  on  April  7,  1994, 
promulgated  at  40  CFR  51  subpart  U, 
gives  guidance  on  numerous  features  of 
trading  programs.  This  guidance  helps 
assess  whether  State  programs: 

— Assure  that  credits  are  quantifiable, 
surplus,  enforceable,  and  permanent. 
Quantifiable  means  that  the  quantity  of 
emission  reductions  can  be  estimated. 
Surplus  for  this  type  of  program  means 
that  reductions  creditable  to  this 
program  are  not  already  required  under 
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other  programs.  Enforceable  means  that 
the  State  and  USEPA  can  take  action  to 
require  compliance  with  the  program 
requirements  and  deter  noncompliance. 
Permanent  here  means  that  reductions 
are  required  as  long  as  the  trading  rules 
are  part  of  the  State  Implementation 
Plan  (SIP). 

— Assure  that  appropriate  methods 
will  be  used  to  determine  emission 
quantities.  The  1994  guidance  requires 
that  the  submittal  "specify  the  approach 
or  the  combination  or  range  of 
approaches"  that  will  be  used  for  each 
source  category  to  quantify  emissions, 
and  provides  guidance  for  judging 
whether  these  approaches  are 
acceptable. 

— Authorize  adequate  penalties  for 
sources  that  violate  these  rules.  State 
programs  must  authorize  enforcement 
actions  and  penalties  as  permissible 
under  section  113  of  the  Clean  Air  Act 
(currently,  penalties  up  to  $27,500  per 
day  per  violation)  or  equivalent 
penalties  based  on  the  size  of  the 
violation  measured  in  tons. 

USEPA  is  also  evaluating  Illinois' 
program  against  criteria  in  the  1999 
proposed  guidance  for  addressing 
environmental  justice  issues.  USEPA 
shares  the  commonly  expressed  concern 
about  the  possibility  of  trading  programs 
creating  localized  increases  in 
hazardous  air  pollutants,  both  in 
minority  and  low-income  areas 
("environmental  justice  areas")  and 
elsewhere.  This  is  a  concern  with 
programs  that  address  VOC  or 
particulate  matter  emissions,  insofar  as 
these  emissions  may  have  hazardous 
constituents.  Therefore,  USEPA's  1999 
proposed  guidance  identifies  four 
elements  of  well  designed  trading 
programs,  including  (1)  prevention  or 
mitigation  of  imacceptable  impacts,  (2) 
provision  of  sufficient  information  for 
public  review,  (3)  suitable  opportunities 
for  public  input,  and  4)  periodic 
program  review  to  identify  and  remedy 
problems. 

Does  the  Program  Affect  Satisfaction  of 
Other  Clean  Air  Act  Requirements? 

An  important  general  criterion  in 
reviewing  any  trading  program  is 
whether  the  program  affects  other  State 
regulatory  provisions  such  that  the  State 
no  longer  satisfies  Clean  Air  Act 
requirements.  The  specific  criteria  to  be 
used  in  program  review  are  a  function 
of  the  particular  provisions  that  the 
program  affects.  For  example,  many 
trading  programs  allow  relaxations  from 
RACT  (counterbalanced  by  other 
reductions)  or  allow  alternative 
reductions  to  achieve  RACT.  Such 
programs  must  be  reviewed  based  on 
criteria  that  address  whether  the 


alternative  set  of  limits  continue  to 
satisfy  RACT  requirements. 

As  noted  in  the  prior  section 
describing  the  Illinois  trading  program. 
Illinois'  program  has  no  effect  on 
emission  limitations  that  satisfy  RACT 
or  other  assorted  Clean  Air  Act 
requirements.  As  a  result,  no  detailed 
review  of  the  Illinois  program  is  needed 
to  conclude  that  these  requirements 
remain  satisfied. 

The  only  existing  provision  in  Illinois 
rules  that  the  trading  program  affects  is 
the  requirement  for  offsets  of  emissions 
from  major  new  sources  and  major 
modifications.  Sources  conventionally 
obtain  offsets  as  part  of  a  construction 
permit.  Therefore,  sources 
conventionally  obtain  offsets  in  advance 
of  construction,  based  on  shutdown  or 
reductions  at  a  specified  other  source. 
Under  the  Illinois  trading  program, 
sources  obtain  offsets  in  the  form  of 
ATUs,  which  represent  emission 
reductions  at  the  source  or  sources  that 
no  longer  hold(s)  these  ATUs.  In  effect, 
the  source  obtains  offsets  on  an  ongoing 
basis,  perhaps  from  different  sources  at 
different  times. 

The  offset  requirement  is  established 
in  Section  173  of  the  Clean  Air  Act. 
Section  173(c)  requires  that  "the  total 
tonnage  of  increased  emissions  of  the  air 
pollutant  from  the  new  or  modified 
source  shall  be  offset  by  an  equal  or 
greater  reduction,  as  applicable,  in  the 
actual  emissions  *   *   *  from  the  same  or 
other  soiurces  in  the  area."  Section 
173(a)  requires  that  these  offsets  be 
sufficient  to  assure  "that  total  allowable 
emissions  from  existing  sources  (plus 
any  new  source  emissions)  will  be 
sufficiently  less  than  (existing 
emissions)  so  as  to  represent  *   *   * 
reasonable  further  progress,  "  Section 
182(d)  generally  requires  1.3  tons  of 
offsets  per  ton  of  new  emissions.  These 
requirements  set  the  principal  criteria 
for  reviewing  this  aspect  of  the  Illinois 
program.  The  program  review  below 
discusses  these  criteria  in  more  detail. 

How  Does  USEPA  fudge  the  Program 's 
Emission's  Reductions? 

Illinois'  trading  progrcun  submittal 
includes  an  estimate  of  the  emission 
reductions  that  it  expects  the  program  to 
achieve.  USEPA  must  review  baseline 
emissions  estimates  from  Illinois  and 
differences  between  baseline  emissions 
as  defined  by  the  program  and  average 
actual  emissions.  USEPA  must  also 
evaluate  the  impact  of  assorted  program 
features  such  as  exemptions  from  the  12 
percent  reduction,  potential  use  of  a 
special  ATU  fund,  the  distribution  of 
ATUs  upon  source  shutdown,  and  the 
possibility  of  ATU  creation  from 
reductions  by  small  sources.  This 


review  will  also  address  the  possibility 
of  false  credits  from  "demand  shifting" 
(e.g.  shutdown  of  a  gasoline  station 
leading  to  increased  gasoline  sales 
elsewhere)  and  the  possibility  of 
"spiking"  [i.e.  hoarding  of  A'TUs  now 
followed  by  high  emissions  in  a  future 
year). 

IV.  USEPA  Review  of  the  Features  of 
Illinois'  Program 

Does  the  Program  Assure  that  Emission 
Reductions  are  Quantifiable,  Surplus, 
Enforceable,  and  Permanent? 

USEPA's  guidance  on  trading 
programs  includes  four  key  principles, 
that  emission  reductions  in  these 
programs  be  quantifiable,  surplus, 
enforceable,  and  permanent.  'This 
section  will  review  whether  the 
emission  reductions  in  Illinois'  program 
are  surplus  and  permanent.  Subsequent 
sections  will  review  whether  the 
emission  reductions  are  quantifiable 
and  enforceable. 

""Surplus"  here  means  that  the 
emission  reductions  are  beyond  the 
requirements  which  are  already  part  of 
the  SIP.  Illinois'  trading  rules  use  the 
existing  SIP  as  the  baseline  from  which 
further  reductions  are  calculated.  This 
approach  is  used  both  in  setting 
baseline  emissions  levels  for  major 
sources,  from  which  a  12-percent 
reduction  is  calculated,  and  in  assessing 
the  number  of  ATUs  to  be  issued  for 
emission  reductions  by  minor  sources 
and  mobile  sources.  Thus,  the 
reductions  from  the  Illinois  trading 
program  qualify  as  surplus. 

A  question  about  whether  the  trading 
program  reductions  are  surplus  may 
arise  in  the  future.  If  Illinois  adopts 
further  regulations,  USEPA  must 
evaluate  whether  the  reductions 
pursued  by  those  regulations  would  also 
help  meet  trading  rule  requirements.  If 
so,  then  USEPA  would  view  the  trading 
rule  as  continuing  to  achieve  the 
reductions  accorded  to  it  in  this 
rulemaking  but  would  view  the  further 
regulations  as  achieving  no  further 
reductions.  For  example,  if  Illinois 
adopts  a  car  scrappage  program  that 
allows  generation  of  A'TUs  based  on  the 
emission  reductions,  then  USEPA 
would  view  this  program  as 
redistributing  the  emission  reductions 
of  the  trading  program  without 
producing  further  reductions. 

"Permanent"  is  defined  in  USEPA's 
economic  incentive  program  guidance 
as  assuring  that  the  emission  reductions 
will  endure  as  long  as  the  rule  applies 
and  as  long  as  the  SIP  relies  on  these 
reductions.  This  principle  is  satisfied 
because  the  Illinois  trading  rules  and 
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the  emission  reductions  they  require 
have  no  termination. 

Does  the  Program  Assure  that 
Appropriate  Stethods  Will  Be  Used  to 
Measure  Emissions' 

Trading  programs  must  provide 
appropriate  methods  for  determining 
the  quantity  of  emissions,  in  order  that 
trades  and  compliance  evaluations 
accuratelv  reflect  actual  emissions 
Guidance  at  40  CFR  51.493(d)  states  that 
programs  are  to  specify  the  approach  or 
menu  of  approaches  that  may  be  used 
for  each  source  category'  in  the  program. 

The  Illinois  program  identifies 
methods  to  be  used  for  each  type  of 
emission  unit.  Section  205.330 
identifies  a  range  of  methods  which,  "in 
conjunction  with  relevant  source- 
specific  throughput  and  operating  data, 
are  acceptable  methods  *    *   *  to 
determine  seasonal  emissions"  For 
example,  the  first  method  is  "material 
balance  calculation,  based  on  the  V'OM 
content  of  raw  materials  and  recovered 
materials,  as  is  typically  used  for 
degreasers.  coating  lines,  and  printing 
lines  equipped  with  a  carbon  adsorption 
system  (recover\'-tvpe  control  device)  or 
without  any  control  device" 

USEPA's  1994  guidance  does  not 
address  how  particular  emission 
quantification  methods  for  particular 
sources  are  to  bo  chosen  from  a  range  of 
methods  or  whether  USEPA  is  to  be 
given  the  opportunity  to  review  the 
selection.  Nevertheless,  the  Illinois 
program  provides  USEPA  and  the 
public  an  additional  opportunity  to 
review  the  specification  of  the  method 
to  be  used  for  each  unit  of  each  source. 
The  Illinois  rules  dictate  that  the 
methods  to  be  used  for  each  source  are 
to  be  specified  in  the  source's  Title  V 
permit.  Consequently.  USEPA  and  the 
public  have  the  opportunities  for 
methods  review  that  are  inherent  in  the 
Title  V  process,  including  a  30-day 
public  review  of  a  draft  permit  and  a  45- 
day  period  in  which  USEPA  mav  veto 
the  permit  if  it  finds  the  permit 
objectionable.  Thus,  the  Illinois  program 
satisfies  the  guidance  of  40  CFR 
51  493(d)  for  programs  to  specify-  the 
approach  or  range  of  approaches  to  be 
used,  and  provides  additional 
opportunity  for  USEPA  and  the  public 
to  assure  that  each  source's  methods  arc 
appropriate. 

Although  USEPA  is  not  currently 
reviewing  Illinois'  program  against 
recent  proposed  guidance,  it  is  worth 
noting  that  the  program  in  fact  satisfies 
this  proposal  An  option  in  the 
proposed  guidance  is  for  methods  to  be 
specified  according  to  a  procedure  that 
offers  a  30-day  opportunity  for  public 
comment  and  a  45-day  opportunity  for 


USEPA  to  take  steps  leading  to  rejection 
of  the  method  proposed  by  the  State. 
Illinois  identifies  presumptive  methods 
in  its  rules  but  uses  Title  V  permits  to 
require  specific  methods  for  specific 
sources.  Therefore.  Illinois'  program 
satisfies  the  recent  proposed  guidance 
with  respect  to  establishment  of 
emission  quantification  methods  as  well 
as  the  1994  guidance  on  the  subject. 

Does  the  Progmm  Authorize  Adequate 
Penalties  for  Sources  that  Violate  These 
Rules' 

USEPA  guidance  requires  that  sources 
that  violate  trading  program 
requirements  be  potentially  liable  for 
the  penalties  authorized  in  Section  113 
of  the  Clean  Air  Act  or  their  equivalent. 
USEPA's  guidance  further  specifies  that 
a  violation  for  an  ozone  season  must  be 
tallied  as  a  violation  for  each  day  of  the 
season.  The  Illinois  rules  authorize 
penalties  of  this  magnitude  for  violators 
of  Illinois  trading  program 
requirements. 

Applic;ability  of  these  penalties  is 
straightforward  for  violations  of 
measuring,  recordkeeping,  and  reporting 
requirements.  Applicability  for  violation 
of  the  ATU  holding  requirement  is  more 
complicated,  reflecting  the  schedule  by 
which  this  requirement  takes  effect. 

Sources  are  ordinarily  expected  to 
hold  ATI's  at  least  equivalent  to  an 
ozone  seasons  emissions  by  December 
31  of  that  year  A  source  that  holds 
insufficient  ATUs  then  to  accommodate 
its  ozone  season  emissions  has  a 
"second  chance"  to  accommodate  its 
emissions.  In  this  "second  chance.  "  the 
source  must  obtain  ATUs  equal  to  the 
shortfall  in  its  end-of-year  ATU 
holdings  plus  a  surcharge.  The 
surcharge  is  generally  20  percent  of  the 
shortfall,  but  the  surcharge  is  50  percent 
of  thn  shortfall  if  the  source  also  had  a 
shortfall  the  previous  year.  A  source 
must  either  purchase  the  necessarv' 
ATUs  or  request  to  be  issued  that  many 
fewer  ATUs  for  the  next  year.  A  source 
that  fails  to  compensate  for  its  December 
31  shortfall  is  violating  the  program 
requirements  and  is  subject  to  penalties 
as  authorized  in  Section  113. 

Illinois'  rules  do  not  identify  an 
t-\plirit  deadline  bv  which  sources  must 
obtain  compensating  ATUs.  However, 
practical  considerations  imply  a  de  facto 
deadline  Since  the  next  ozone  season 
begins  May  1,  the  State  must  issue 
ATI's  bv  about  April  1.  This  date  would 
thus  be  a  deadline  for  sources  to  request 
a  reduction  in  the  number  of  ATUs 
issued  to  them.  More  generally,  if  by 
April  1  a  source  has  neither  requested 
a  reduction  in  their  year's  ATU  issuance 
nor  purchased  the  necessarv'  ATUs,  the 
source  would  clearly  be  violating  the 


rules  and  the  State  could  commence 
enforcement  action. 

While  USEPA  views  the  rules  as 
implying  a  deadline  for  compliance,  we 
believe  Uiat  the  State  must  clarify 
whether  this  interpretation  is 
appropriate.  Given  the  importance  of 
having  a  clear  deadline  for  compliance, 
USEPA  intends  to  approve  these  ndes 
only  if  the  State  submits  clarifications 
that  demonstrate  that  sources  have  a 
deadline  for  obtaining  the  necessary 
ATUs  or  be  in  violation  and  liable  for 
appropriate  enforcement  action. 

Does  the  Program  Adequately  Address 
Environmental  Justice  Issues? 

"Envirorunental  justice"  concerns  the 
possibility  that  low  income  and 
minority  populated  areas  are  subject  to 
worse  environmental  conditions  and 
less  regvdatory  mitigation  efforts.  The 
question  here  is  what  effect  the  Illinois 
program  might  have  on  air  quality  in 
low  income  and  minority  populated 
areas.  A  related  question  is  whether  the 
Illinois  program  might  lead  to  worsened 
air  quality  in  any  location.  These  are  not 
issues  for  ozone,  insofar  as  ozone  air 
quality  is  a  regional  problem  that  is 
insensitive  to  emission  distributions. 
Instead,  these  issues  arise  because  a 
subset  of  the  VOC  being  regulated  are 
hazardous  air  pollutants  (HAPs).  As  a 
result,  the  issues  arise  from  the 
possibility  that  a  local  increase  of  VOC 
emissions  might  occiu-  that  might 
translate  to  a  local  increase  in  HAP 
concentrations,  notwithstanding  the 
general  VOC  emission  reductions  that 
the  trading  program  pursues. 

The  1999  proposed  guidance  on 
economic  incentive  programs  proposes 
four  key  elements  to  be  included  in 
trading  programs  to  assure 
environmental  justice  and  to  avoid 
problematic  increases  in  localized 
concentrations  of  HAPs.  These  elements 
are:  (1)  Provisions  that  prevent  or 
mitigate  potential  adverse  changes  in 
emissions  or  emission  distribution  of 
HAPs,  (2)  provisions  for  sufficient 
information  to  be  made  available  for 
meaningful  review  and  participation,  (3) 
public  participation  in  program  design, 
implementation,  and  evaluation,  and  (4) 
periodic  program  evaluations. 

The  proposed  guidance  notes  the 
typical  differences  between  open  market 
trading  programs  and  cap  and  trade 
programs,  and  recognizes  that  cap  and 
trade  programs  often  inherently  make 
trades  increasing  HAPs  unlikely.  The 
guidance  states: 

Cap-and-trade  programs  *  *  *  typically 
impose  an  emissions  cap  that  requires  a 
reduction  in  overall  emissions,  and  typically 
require  compliance  with  existing  emis.sion 
rate  limitations.  Despite  the  possibility  of 
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emission  increases  at  sources  that  increase 
production  and  do  not  add  emission  controls, 
these  program  features  help  assure  that  a 
participating  source  would  be  unlikely  to 
increase  its  HAP  emissions  to  unacceptable 
levels.  As  a  result,  cap-and-trade  programs  in 
general  are  less  likely  to  need  additional 
measures  to  prevent  trades  that  would 
increase  HAP  emissions.  In  most  cap-and- 
trade  programs,  a  retrospective  program 
evaluation  is  more  important  for  ensuring 
that  the  program  did  not,  in  fact,  create 
unacceptable  localized  emission  increases. 

The  Illinois  program  is  in  fact  a  cap 
and  trade  program  that  requires  a 
reduction  in  overall  emissions  and 
requires  full  compliance  with  HAPs 
emissions  limits  (notably,  maximum 
achievable  control  technology  (MACT) 
limits)  and  RACT  limits,  irrespective  of 
the  number  of  ATUs  held.  Emissions 
increases  can  occur  at  sources  that 
increase  production,  but  the  program 
allows  no  emission  increases  that  are 
not  allowed  in  the  absence  of  the 
program,  and  the  program  does  not 
allow  any  source  to  forgo  emission 
reductions  that  would  otherwise  be 
required.  Furthermore,  Illinois'  program 
reduces  the  likelihood  of  emission 
increases,  because  a  source  that 
increases  emissions  here  faces  a  cost  not 
imposed  elsewhere  of  purchasing  ATUs 
for  the  emission  increase  in  addition  to 
the  ATUs  needed  to  avoid  the  normal 
12-percent  emission  reduction. 
Consequently,  the  Illinois  program  is 
expected  to  reduce  the  likelihood  of 
localized  increases  in  HAPs  emissions. 

The  second  and  third  elements  of 
USEPA's  proposed  policy  on  HAPs  and 
trading  concerns  whether  sufficient 
information  is  available  and  whether  the 
public  has  suitable  opportunities  to 
provide  informed  input  into  the 
development  and  implementation  of  the 
program.  The  rules  establishing  the 
procedures  and  criteria  of  the  program 
were  adopted  on  the  basis  of  a  lengthy 
stakeholder  consultation  process  as  well 
as  the  normal  process  for  public  input 
for  rulemaking.  The  Title  V  permit 
process  employed  in  Illinois'  program 
provides  for  public  input  in  the 
establishment  of  the  som-ce-specific 
elements  of  the  program.  Finally,  the 
ATU  tracking  data  base  and  the  aimual 
report  provide  the  public  sufficient 
information  and  opportunity  to  offer 
input  on  ongoing  implementation 
issues. 

The  fourth  element  to  be  addressed  is 
to  provide  for  periodic  program 
evaluation  and  opportunity  to  remedy 
any  problems  that  are  identified 
following  startup  of  the  program.  The 
rules  for  Illinois'  program  require  an 
annual  program  review  and  report  by 
Illinois.  Illinois  has  convened  a 
workgroup  to  determine  what  t>'pe  of 


information  to  provide  in  this  annual 
report.  The  workgroup  includes 
business  and  environmental  group 
representatives,  and  USEPA  attends  its 
meetings.  The  workgroup  has  focused 
on  defining  the  information  that 
companies  must  report  to  support  an 
assessment  of  the  effects  of  the  program 
on  HAPs  emissions.  The  workgroup  has 
achieved  general  consensus  on  a  draft 
rule  to  require  companies  to  report 
emissions  of  individual  HAP  species 
that  are  emitted  in  significant  quantities 
in  the  Chicago  area. 

The  State  has  not  discussed  how  its 
annual  report  will  be  distributed  or 
what  it  will  do  with  the  results  of  the 
report.  In  particular,  the  State  has  made 
no  commitment  to  remedy  any  program 
deficiencies  that  are  identified.  USEPA 
needs  this  information  before  it  can 
reach  final  judgment  on  whether 
Illinois'  program  satisfies  this  portion  of 
USEPA's  guidance. 

As  discussed  in  USEPA's  proposed 
policy,  USEPA  must  evaluate  programs 
as  a  whole  by  considering  the  four 
above  program  elements  jointly.  In 
formulating  this  proposed  policy, 
USEPA  envisioned  that  cap  and  trade 
programs  in  many  cases  would 
inherently  be  unlikely  to  yield  localized 
HAP  increases,  and  that  in  such  cases 
the  mid-course  program  review  would 
play  an  enhanced  role  as  a  backstop  for 
assuring  that  the  expected  protection 
against  localized  HAP  increases  is 
realized.  Therefore.  USEPA  proposes 
that  if  Illinois  commits  to  a  wide 
distribution  of  its  annual  review  and 
commits  to  remedy  any  problems 
identified  in  its  annual  program  review, 
then  the  Illinois  program  would  be 
found  to  provide  adequate  assurances 
against  localized  HAP  increases. 

Public  commenters  on  the  State 
rulemaking  for  these  rules  noted  these 
issues  concerning  localized  increases  in 
HAP  concentrations  and  focused  on  an 
analogous  issue,  namely  that  trading 
might  lead  to  overall  increases  in 
emissions  of  hazardous  air  pollutants.  In 
essence,  these  commenters  were 
concerned  that  trading  might  yield 
emission  increases  for  the  subset  of  the 
VOC  components  that  are  hazardous, 
notwithstanding  the  mandated 
reduction  of  VOC  as  a  whole. 

Increases  in  area-wide  emissions  of 
hazardous  air  pollutants  are  just  as 
unlikely  as  increases  of  VOC  or 
hazardous  air  pollutant  emissions  in 
localized  areas,  again  because  most 
sources'  emissions  will  be  decreasing 
and  because  an  increase  in  HAPs  at  any 
particular  source  would  presumptively 
involve  an  improbable  shift  in  the 
proportion  of  emissions  that  are 
hazardous.  Nevertheless,  in  response  to 


these  concerns,  the  trading  rules 
provide  for  lEPA  to  evaluate  the  impacts 
of  trades  on  HAP  emissions  and  report 
its  findings  in  a  periodic  program 
review.  This  program  review  is  also 
required  to  identif\'  any  geographic 
reciistributions  of  emissions  occurring 
under  the  program,  such  as 
redistributions  that  would  cause 
envirorunental  justice  concerns.  Given 
this  safeguard,  if  indeed  Illinois 
commits  to  remedy  any  problems 
identified  in  its  review,  and  given  the 
minimal  likelihood  that  such  problems 
would  arise,  the  Illinois  trading  program 
should  have  a  favorable  impact  on  HAP 
concentrations  area-wide  as  well  as  in 
localized  areas. 

Does  the  Program  Assure  Satisfaction  of 
New  Source  Requirements? 

As  noted  previously,  Illinois'  trading 
rules  explicitly  provide  in  general  that 
other  State  and  Federal  rules,  which 
implement  various  Clean  Air  Act 
requirements  such  as  RACT,  MACT.  and 
lowest  achievable  emission  rate,  must 
be  satisfied  and  are  unaffected  by  the 
trading  rules.  The  only  requirement 
under  other  rules  that  is  significantly 
affected  by  the  rules  for  the  Illinois 
trading  program  is  the  requirement  tor 
offsets  for  new  sources.  Therefore,  the 
review  for  consistency  with  the  Clean 
Air  Act  needs  only  to  address  whether 
the  alternative  approach  to  offsets  under 
these  rules  satisfies  applicable 
requirements. 

As  discussed  in  the  program 
description  above,  the  trading  rules 
provide  that  new  sources  and  sources 
undergoing  major  modifications  must 
purchase  ATUs  (representing  emission 
reductions  elsewhere)  equi%'alent  to  at 
least  1.3  times  the  new  emissions.  This 
approach  provides  offsets  that  are 
generally  equivalent  to  the  traditional 
approach.  However,  a  detailed 
comparison  reveals  important 
differences  in  the  two  approaches. 

Offsets  under  the  tracling  rule  differ 
from  conventional  offsets  in  three  key 
respects:  (1)  Trading  rule  offsets  need 
only  offset  actual  emissions,  whereas 
conventional  offsets  must  offset 
potential  emissions:  (2)  trading  rule 
offsets  may  be  arranged  essentially 
contemporaneously,  whereas 
conventional  offsets  are  arranged  prior 
to  issuance  of  the  new  source's  permit 
to  construct;  and  (3)  trading  rule  offsets 
focus  on  ozone  season  emissions, 
whereas  conventional  offsets  address 
the  full  years  emissions. 

The  first  issue  is  whether  offsetting  of 
actual  rather  than  potential  emissions 
satisfies  the  basic  requirement  in 
Section  173.  as  quoted  above,  to  assure 
that  the  sum  of  the  emissions  allowed 
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from  existing  sources  plus  the  new 
source  is  suitably  reduced  Ordinarily, 
this  assurance  is  provided  by  requiring 
reductions  in  existing  source  emissions 
that  more  than  compensate  for  the  full 
allowable  quantity  of  new  emissions 
from  the  new  source.  The  trading 
program  uses  a  different  approach  The 
trading  program  directly  regulates  the 
sum  of  actual  emissions  from  all  ma|iir 
existing  and  new  sources.  The  number 
of  ATUs  issued  is  effectively  a  rap  im 
overall  actual  emissions  from  major 
sources  in  the  Chicago  area  No 
additional  ATUs  are  issued  to  new  or 
modified  sources.  Consequently,  when  a 
new  source  obtains  the  required  1.3  tons 
worth  of  ATUs  per  ton  of  new 
emissions,  then  the  source  or  sources 
selling  the  ATUs  have  necessarily 
achieved  13  tons  of  emission 
reductions  to  offset  each  ton  of  the  new 
source's  emissions.  That  is.  the  Illinois 
program  requires  a  net  reduction  of  0.3 
tons  per  ton  of  new  emissions  in  the 
total  allowable  emissions  from  existing 
plus  new  sources  in  the  Chicago  area 
Thus,  despite  the  focus  on  actual  rather 
than  potential  emissions,  the  Illinois 
trading  program  nevertheless  satisfies 
the  relevant  net  reduction  requirement 

Another  perspective  on  this  issue  is  to 
view  the  use  of  actual  versus  potential 
emissions  as  a  reflection  of  how  the 
offsets  are  administered.  For 
conventional  offsets,  there  is  one 
opportunity  to  establish  offsetting 
emission  reductions,  during  issuance  of 
the  construction  permit  before  the 
source  is  constructed.  In  those 
circumstances,  the  permit  must  provide 
sufficient  offsets  to  offset  as  much  new 
emissions  as  the  new  source  will  ever 
emit,  i.e.,  the  new  source's  potential 
emissions.  In  contrast,  the  trading  rule 
provides  opportunities  recurring  on  an 
annual  basis  to  reassess  the  quantity  of 
emissions  to  be  offset.  The  trading  rule 
relies  on  this  annual  reassessment  to 
assure  that  the  new  source  obtains 
enough  offsets  each  vear  to  offset  its 
emissions  adequately 

A  second  difference  between  offsets 
under  the  trading  program  and 
conventional  offsets  is  the  timing  by 
which  the  offsets  are  arranged.  Section 
173  requires  that    sufficient  offsetting 
emission  reductions  have  been 
obtained  "  "by  the  time  the  source  is  to 
conunence  construction."  (The  clauses 
in  Section  173  are  reversed  here.) 
Ordinarily,  the  construction  permit 
identifies  the  offsets.  In  Illinois'  trading 
program,  the  construction  permit 
restates  the  requirement  to  hold  ATUs 
sufficient  to  offset  (at  a  1.3  to  1  ratio)  the 
emissions  attributable  to  the  major  new 
source  or  major  modification.  USEPA 
views  this  as  satisfying  the  requirement 


to  prnvuie  assurances  prior  to 
construi  tiiin  that  the  new  emissions 
will  be  suitably  off.set  Illinois  further 
requires  new'  sources  to  identifv  how 
they  plan  to  obtain  offsets  for  the  first 
three  years  of  operation,  which 
increases  the  likelihood  in  practice  that 
new  sources  will  make  permanent 
arrangements  for  offsets  similar  to  the 
unavoidably  permanent  arrangements 
fur  conventional  offsets. 

The  third  difference  from 
conventional  offsets  is  the  seasonality  of 
offsets  under  the  Illinois  trading 
program  Offsets  under  the  trading  rule 
are  achieved  by  obtaining  ATUs.  These 
ATUs  represent  ozone  season  emissions, 
and  must  be  obtained  in  proportion  to 
ozone  season  emissions  of  the  new 
source  or  major  modification.  This 
differs  from  the  conventional  focus  on 
increases  and  decreases  of  annual 
emissions.  In  most  cases  the  two 
approaches  will  have  about  the  same 
effect,  because  the  off-season  new 
emissions  will  typically  have  about  the 
same  ratio  to  (m-season  new  emissions 
as  the  offseason  to  on-season  ratio  of 
offsetting  emission  reductions.  For 
example,  if  the  now  source  emits  10 
tons  per  month  and  the  offsetting  source 
reduces  emissions  bv  13  tons  per 
month,  then  there  is  no  practical 
difference  between  tallying  50  new  tons 
against  65  tons  of  reductions  for  a  5- 
month  ozone  season  versus  tallying  120 
new  tons  versus  156  tons  of  reductions 
for  the  full  year.  However,  seasonal 
distributicms  of  emissions  can  vary,  so 
USEPA  must  assess  whether  an 
approach  that  focuses  on  ozone  season 
emissions  satisfies  applicable 
requirements. 

Section  173.  as  quoted  above,  requires 
offsets  to  reduce  "total  emissions" 
sufficiently  to  achieve  reasonable 
further  progress  toward  attaining  the 
relevant  standard.  One  possible 
interpretation  of  this  requirement  is  that 
one  evaluates  the  total  of  all  emissions 
that  are  germane  to  assessing  whether 
reasonable  further  progress  is  occurring, 
in  which  case  one  would  take  the 
Illinois  approach  of  focusing  on  ozone 
season  emissions.  However,  USEPA 
views  the  term  "total"  in  Section  173  to 
include  all  emissions  from  all  times  of 
the  year,  so  that  one  must  assess 
whether  emission  reductions  [occurring 
in  any  part  of  the  year)  sufficiently 
offset  the  full  year's  new  emissions, 
irrespective  of  the  seasonal  definition  of 
reasonable  further  progress  used  in 
other  contexts. 

In  short,  the  Illinois  trading  program 
provides  offsets  on  the  basis  of  ozone 
season  emissions,  but  U.SEPA  interprets 
Section  173  to  require  offsets  on  a  full 
year  basis.  USEPA  views  this  feature  of 


the  Illinois  trading  program  as  a 
significant  deficiency  that  Illinois  must 
correct  before  USEPA  can  fully  approve 
the  program. 

The  Illinois  trading  program  clearly 
provides  for  satisfaction  of  other  new 
source  review  requirements.  New 
emissions  must  be  offset  permanently. 
Because  the  Illinois  trading  program  and 
its  ATU  holding  requirement  are 
permanent,  USEPA  views  the  trading 
program  as  mandating  permanent 
offsetting  of  new  emissions.  Sources 
must  obtain  offsets  from  the  same 
nonattainment  area  or  from  other  areas 
meeting  certain  criteria.  The  Illinois 
trading  program  operates  only  within 
the  Chicago  nonattainment  area,  so 
offsets  for  new  Chicago  area  sources 
would  derive  entirely  from  other 
sources  in  the  Chicago  area.  Other  new 
source  requirements,  including  lowest 
achievable  emission  rates,  compliance 
by  other  sources  having  the  same  owner, 
and  criteria  for  determining  the 
applicability  of  these  requirements,  are 
all  unaffected  by  the  Illinois  trading 
program.  Therefore.  USEPA  proposes  to 
find  that  Illinois  will  continue  to  satisfy 
previously  satisfied  Clean  Air  Act 
requirements  if  offsets  are  provided  on 
a  full  year  basis. 

Will  Illinois  Identify  and  Resolve 
Program  Problems  That  Arise? 

Because  trading  programs  have  a 
variety  of  designs  and  because  we  have 
little  experience  with  these  programs, 
USEPA  guidance  calls  for  trading 
programs  to  undertake  periodic  program 
evaluations  and  to  remedy  any  problems 
that  are  identified. 

Illinois'  trading  rules  require  an 
annual  program  review.  This  program 
review  is  available  to  the  public. 
However,  EEPA  has  not  described  how 
it  will  distribute  this  review  and  has  not 
committed  to  pursue  remedies  if 
problems  are  identified.  The  pursuit  of 
remedies  is  implicit  in  the  requirement 
for  aimual  program  review. 
Nevertheless,  in  accordance  with 
USEPA  guidance.  Illinois  must  provide 
an  explicit  commitment  that  it  will 
provide  the  public  suitable  opportunity 
to  comment  on  program  implementation 
and  that  it  will  pursue  remedies  for  any 
problems  that  the  annual  program 
review  identifies. 

V.  USEPA  Review  of  Expected  Emission 
Reduction 

How  Much  Emission  Reduction  Will  Be 
Achieved? 

The  Illinois  trading  rules  are  clearly 
designed  to  achieve  an  overall  reduction 
approaching  12  percent  of  the  emissions 
of  the  major  sources  in  the  Chicago  area. 
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Most  sources  are  issued  ATUs  equal  to 
1 2  percent  less  than  their  baseline 
emissions.  Trades  of  these  ATUs  would 
shift  which  source  achieves  the 
emission  reduction  without  changing 
the  net  total  emission  reduction 
achieved. 

Features  that  affect  the  quantity  of 
reduction  to  be  achieved  are;  (1) 
Exemptions  &x)m  the  12  percent 
reduction  for  specified  classes  of  well 
controlled  sources,  (2)  exemptions  from 
the  program  for  sources  that  submit  to 
a  limitation  of  15  tons  of  emissions  per 
ozone  season  and  for  sources  that 
reduce  emissions  by  18  percent,  (3) 
differences  between  baseline  emissions 
and  average  emissions,  (4)  availability  of 
a  reserve  account  of  ATUs  equal  to  one 
percent  of  total  baseline  emissions,  and 
(5)  surcharges  of  ATUs  that  sources  that 
emit  in  excess  of  their  ATU  holdings 
must  purchase  or  not  be  issued.  Many 
of  the  quantitative  influences  on  the 
emission  reductions  to  be  achieved  by 
this  program  are  difficult  to  assess.  The 
numbered  paragraphs  below  address  the 
impact  of  each  of  these  features. 

1.  USEPA  asked  Illinois  for 
clarification  of  the  number  of  ATUs  that 
would  be  issued  to  sources  that  are 
exempted  fixDm  the  12  percent  reduction 
in  ATUs  issued  based  on  being  well 
controlled.  By  letter  of  June  18, 1998, 
Illinois  clarified  that  emission  units  that 
are  found  to  be  controlled  with  best 
available  technology  by  May  1, 1999,  for 
example,  are  to  be  issued  ATUs 
reflecting  emissions  achieved  by  the 
best  available  technology,  without 
adjustments  that  would  otherwise 
apply.  This  means  that  the  number  of 
ATUs  issued  could  be  more  or  less  than 
12  percent  below  baseline  emissions, 
depending  on  whether  the  extra  controls 
achieve  less  or  more  than  12  percent 
emission  reductions.  As  a  residt,  the  net 
effect  of  this  exemption  will  likely  be 
small. 

2.  Only  a  slight  loss  of  emission 
reduction  will  likely  result  from  sources 
opting  out  of  the  program  via  a  15  ton 
per  season  limit,  and  only  a  slight  gain 
of  emission  reduction  will  likely  result 
from  sources  opting  out  via  an  18 
percent  reduction.  USEPA  has  no 
precise  estimate  of  these  effects  but 
expects  the  net  effect  to  be  small. 

3.  USEPA  also  has  no  precise 
estimates  of  differences  between 
baseline  emissions  and  average 
emissions.  To  investigate  this  issue,  we 
obtained  values  of  an  index  of  midwest 
industrial  production  data  prepared 
monthly  by  the  Chicago  Federal  Reserve 
Board.  We  used  this  index  because 
Chicago  area  industrial  emissions 
should  fluctuate  in  the  same  manner  as 
midwest  industrial  production.  We 


focused  on  values  for  the  five  months  in 
Illinois'  program.  "Average"  production 
reflected  1994  to  1996  values  for  these 
five  months,  and  "baseline"  production 
reflected  the  average  for  the  higher  two 
of  these  3  years  (1995  and  1996). 

The  index  value  for  "baseline" 
production  was  0.7  percent  higher  than 
the  index  value  for  "average" 
production.  Consequently,  USEPA 
estimates  that  baseline  emissions  under 
Illinois'  program  eu^  0.7  percent  above 
average  emissions,  and  so  USEPA  is 
subtracting  0.7  percent  in  its  estimate  of 
emission  reductions  required  by  Illinois' 
program. 

USEPA  recognizes  that  the  Chicago 
Federal  Reserve  Board  index,  as  a 
composite  statistic,  does  not  directly 
address  the  difference  between  average 
versus  higher  two  of  three  that  would  be 
found  by  examining  data  on  a  source- 
by-source  basis.  Nevertheless,  USEPA 
believes  that  the  production  index 
shows  qualitatively  that  the  difference  is 
relatively  small.  Since  source-specific 
data  are  unavailable,  USEPA  proposes 
to  use  the  production  index  to  adjust  the 
estimate  of  the  reductions  that  Illinois' 
program  will  achieve. 

4.  Illinois  issues  ATUs  equal  to  1 
percent  of  baseline  emissions  to  an 
"Alternative  Compliance  Market 
Account."  These  ATUs  are  expensive, 
generally  priced  at  the  lesser  of  $10,000 
per  ton  or  1.5  times  the  normal  market 
price  of  ATUs.  The  emission  reduction 
required  by  the  Illinois  trading  program 
will  be  reduced  to  the  extent  that 
sources  pmxJiase  ATUs  from  this 
account  rather  than  from  other  soiu-ces. 
Thus,  this  feature  will  subtract  between 
0  and  1  percent  of  the  reduction  that  the 
Illinois  trading  program  requires. 

5.  When  a  source  has  a  shortfall  in  its 
December  31  ATU  holdings  relative  to 
its  emissions  that  ozone  season,  it  must 
provide  ATUs  equal  to  120  percent  of  its 
shortfall.  This  provides  a  net  20  percent 
benefit  to  the  environment.  However, 
few  sources  are  expected  to  have 
shortfalls,  so  this  effect  is  likely  to  be 
small. 

Illinois  forecasted  the  emission 
reduction  from  its  trading  program  by 
examining  data  in  its  emissions  data 
base  for  major  sources.  This 
examination  identified  which  sources 
would  likely  be  subject  to  the  program, 
preliminarily  assessed  which  emission 
units  at  these  sources  would  likely  be 
exempted  from  the  12-percent  reduction 
requirement  (particularly  because  of 
implementation  of  MACT),  and 
evaluated  the  total  emissions  which 
would  be  subject  to  a  12 -percent 
reduction.  Illinois  thereby  estimated 
that  its  trading  program  would  reduce 


VOC  emissions  in  the  Chicago  area  by 
12.6  tons  per  year. 

Illinois  has  developed  a  reasonable 
inventory  of  soiuces  to  be  subject  to  the 
trading  program.  However.  Illinois 
overlooked  two  factors  which  could 
significantly  affect  emission  reductions 
to  be  expected  from  the  program.  First, 
the  issuance  of  ATUs  equal  to  1  percent 
of  baseline  emissions  to  the  Alternative 
Compliance  Market  Account  means  that 
the  program  may  reduce  emissions  only 
toll  percent  instead  of  1 2  percent 
below  baseline  emissions.  Second,  as 
discussed  above,  baseline  emissions  are 
estimated  to  be  about  0.7  percent  higher 
than  average  emissions.  Thus.  11 
percent  below  baseline  emissions  would 
be  about  10.4  percent  below  average 
emissions. 

Consequently,  USEPA  estimates  that 
Illinois'  trading  program  will  reduce 
emissions  by  10.4  percent  of  the  105 
tons  per  day  emitted  by  sources  in  the 
program,  or  10.9  tons  per  day.  The 
actual  reduction  may  be  higher,  to  the 
extent  that  the  Alternative  Compliance 
Market  Account  goes  unused  and  to  the 
extent  that  surcharges  are  imposed  on 
sources  holding  insufficient  ATUs  on 
December  31.  The  reduction  will  likely 
be  higher  in  the  first  few  years,  while 
sources  build  up  a  reserve  of  ATUs. 
though  this  effect  is  likely  to  be  minimal 
after  a  few  years.  The  actual  reducdon 
may  be  lower,  to  the  extent  that  the 
above  analysis  understates  the 
difference  between  baseline  and  average 
emissions  and  to  the  extent  that  sources 
luider  15  tons  per  ozone  season  obtain 
exemptions  from  the  program.  The 
reduction  could  be  either  slightly  higher 
or  slightly  lower,  depending  on 
differences  between  well  controlled 
emission  levels  and  12  percent  below 
baseline  levels.  Nevertheless,  despite 
the  uncertainties  in  any  estimate  of 
program  benefits,  USEPA  believes  that 
Illinois'  trading  program  will  reduce 
VOC  emissions  in  the  Chicago  area  by 
about  10.9  tons  per  day. 

The  generation  of  ATUs  is 
complicated  in  some  cases  by  the 
difficulty  of  estimating  the  quantity  of 
emission  reductions.  This  is  especially 
the  case  for  programs  to  reduce  highway 
vehicle  emissions,  for  which  the 
reductions  are  generally  a  function  of  a 
complicated  array  of  variables.  For 
example,  the  effect  of  programs  for 
getting  old  cars  off  the  road  is 
influenced  by  the  age  mix  of  the  cars 
being  scrapped  and  the  age  mix  of  the 
cars  being  driven  instead  as  well  as 
collateral  effects  on  miles  driven,  and  is 
variable  with  time  as  the  foregone 
mileage  of  the  scrapped  cars  declines. 
USEPA  anticipates  being  fully  consulted 
on  the  quantification  of  emission 
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reductions  from  programs  that  reduce 
highway  vehicle  emissions  as  a  means 
of  generating  ATUs.  In  any  case,  the 
uncertainty  in  these  emission  estimates 
is  no  more  likely  to  yield  either  greater 
or  lesser  reductions,  and  the  net  effect 
is  expected  to  be  small 

Can  False  Credits  Arise  From  "Demand 
Shifting"? 

"Demand  shifting"  involves 
redistribution  of  production  from  one 
source  to  another.  Demand  shifting  is  a 
problem  if  credits  are  generated  by  the 
reduction  in  production  at  the  first 
source  and  no  credits  are  consumed  by 
the  production  increase  at  the  second 
source,  since  credits  for  emission 
reductions  would  be  created  where  no 
net  emission  reduction  has  occurred. 
Illinois'  program  authorizes  generation 
of  ATUs  via  emission  reductions  at 
sooall  industrial  sources  and  at  other 
sources  including  mobile  sources  and 
commercial  operations. 

For  small  industrial  sources,  the 
Illinois  trading  rules  explicitly  prohibit 
issuance  of  ATUs  for  small  source 
production  declines  when  that  source's 
production  might  shift  to  another  small 
source  in  the  Chicago  area.  (Production 
shifts  to  large  sources  raise  no  problems, 
because  large  sources  are  required  to 
hold  ATUs  to  accomjnodate  any 
increased  prodMCtion.)  Therefore,  the 
Illinois  rules  prevent  the  "demand 
shifting  "  problem  for  small  industrial 
sources. 

For  commercial  and  mobile  sources, 
Illinois'  rules  do  not  explicitly  address 
the  demand  shifting  issue.  The  lEPA  is 
responsible  for  judging  the  quantity  of 
emission  reductions  that  a  proposed 
control  program  will  achieve  (or  has 
achieved).  However,  the  rule  does  not 
require  adjusting  the  emission  reduction 
quantity  to  account  for  shifting  of  the 
relevant  activity  to  other  similar 
sources,  nor  has  EPA  committed  to 
make  such  an  adjustment. 

USEPA  believes  that  Illinois'  trading 
program  should  be  approved  only  if 
Illinois  conunits  to  adjust  any  amounts 
of  ATUs  issued  for  commercial  or 
mobile  source  emission  reductions  to 
reflect  potential  "demand  shifting  "  or 
otherwise  satisfactorily  addresses  this 
issue.  The  need  for  such  a  commitment 
or  other  resolution  of  this  issue  reflects 
the  significant  impact  that  could  result 
from  failure  to  account  for  the  full 
consequences  of  proposed  control 
programs  for  these  types  of  sources. 

Can  "Spiking"  be  a  Problem? 

"Spiking  "  refers  to  the  possibility  that 
several  years  of  low  emissions  would  be 
followed  by  a  year  of  exceptionally  high 
emissions  This  is  possible  in  programs 


like  Illinois'  that  allow  "banking"  of 
credits,  wherein  credits  not  used  in  the 
low  emission  years  can  be  reserved  for 
use  in  a  later  year  to  allow  high 
emissions.  Illinois'  ATUs  have  a  two 
year  life,  so  a  source  that  for  several 
years  emits  below  its  allotment  level 
would  increasingly  be  using  year-old 
ATUs  and  reserving  same-year  ATUs, 
until  ultimately  in  theory  the  soiu-ce 
could  hold  two  years  of  allotments  that 
it  could  use  in  one  year.  Note  that  this 
scenario  necessarily  involves  below 
average  emissions  in  the  year  or  years 
preceding  the  exceptionally  high 
emission  year. 

Spiking  is  most  problematic  when 
high  emissions  are  more  likely  to  occur 
during  critical  air  pollution  episodes 
than  low  emissions.  This  was  possible 
with  USEPA's  "NOx  SIP  Call",  for 
example,  where  USEPA  was  concerned 
that  above  average  electrical  generation 
and  nitrogen  oxides  (NOx)  emissioHS 
might  be  more  likely  to  occur  during 
high  temperature  ozone  episodes  than 
during  supposedly  compensating 
periods  of  below  average  activity  and 
emissions.  This  is  not  the  case  for  the 
Illinois  program,  which  addresses 
principally  manufacturing  operations 
that  are  not  influenced  by  meteorology 
or  other  factors  affecting  air  quality.  As 
a  result,  in  Illinois,  just  as  a 
hypothetical  year  with  much  higher 
them  average  emissions  is  preceded  by  a 
year  or  years  with  correspondingly 
lower  than  average  emissions,  the 
relative  worsening  of  air  quality  for  the 
high  emissions  year  compared  to 
average  conditions  is  likely  to  be  the 
same  as  the  relative  improvement  of  air 
quality  for  the  preceding  low  emissions 
years. 

USEPA  has  proposed  guidance  for 
States  to  'include  safeguards  *    *    *  to 
prevent  emission  spiking  commensurate 
with  the  probability  that  spiking  will 
occur  "  USEPA  investigated  the 
probability  of  spiking  occurring  in  the 
Illinois  program. 

Because  tne  Illinois  program  requires 
continued  achievement  of  RACT, 
sources  have  little  latitude  to  cause 
spiking  by  varying  control  efficiencies. 
Instead,  spiking  is  only  plausible  if 
"spiking  "  in  production  levels  occurs. 

USEPA  investigated  the  likelihood  of 
significant  variations  in  production  by 
analyzing  the  Chicago  Federal  Reserve 
Board's  Midwest  production  index 
referenced  above.  The  Chicago  area  has 
a  diverse  manufacturing  base,  so  the 
variability  of  Midwest  production  is 
indicative  of  the  variability  of  the 
production  of  major  VOC  sources  in  the 
Chicago  area.  The  index  is  available  for 
1973  to  1998.  Again  USEPA  examined 
the  average  index  value  for  the  five 


ozone  season  months.  Of  the  25 
comparisons  of  consecutive  year  index 
averages,  the  index  never  changed  by  as 
much  as  20  percent,  dropped  between 
12  and  about  18  percent  in  3  years, 
increased  by  about  16  percent  in  1  year, 
and  stayed  within  about  10  percent  for 
the  remaining  21  years. 

USEPA  concludes  that  spiking  is 
unlikely  to  occur  in  the  Illinois 
program.  Nevertheless,  USEPA  expects 
Illinois  to  report  in  its  annual  program 
review  whether  a  significant  stockpile  of 
ATUs  is  being  banked  and  if  so  to  take 
corrective  action  as  appropriate. 

VI.  Today's  Action 

What  Action  Is  USEPA  Proposing  To 
Take? 

USEPA  proposes  to  approve  the 
Illinois  trading  program  if  Illinois 
provides  five  commitments  or  program 
revisions  identified  in  this  notice. 
Today's  notice  solicits  comments  on 
these  proposed  prerequisites  for 
program  approval  as  well  as  on  other 
issues  raised  by  Illinois'  submittal  and 
USEPA's  review.  USEPA  believes  that 
submittal  of  these  materials  will  not 
raise  any  new  issues  not  addressed  in 
today's  notice.  Therefore,  USEPA 
anticipates  that  submittal  of  these 
materials  will  not  necessitate  further 
proposed  rulemaking. 

What  Further  Commitments  and 
Program  Revisions  is  USEPA  Proposing 
To  Require  From  Illinois? 

USEPA  proposes  to  approve  Illinois' 
trading  program  only  if  Illinois  submits 
five  items: 

1.  Illinois  must  describe  the  timeline 
for  sources  to  obtain  the  necessary 
number  of  ATUs.  This  description  must 
identify  a  deadline  after  which  Section 
113  enforcement  actions  may  be 
pursued. 

2.  Illinois  must  satisfy  USEPA's 
policy  on  environmental  justice  as 
described  in  the  proposed  trading 
program  guidance  announced  on 
September  15,  1999,  at  64  FR  50086. 
This  requires  Illinois  to  commit  to 
review  effects  of  the  trading  program  on 
the  distribution  of  hazardous  air 
pollutant  emissions  in  its  annual 
program  review,  distribute  that  review 
for  public  comment,  and  commit  to 
address  any  identified  problems. 

3.  Illinois  must  modify  its  new  source 
requirements  to  provide  offsets  (at  a  1.3 
to  1  ratio,  optionally  from  off-season 
emission  reductions)  for  potential  off- 
season VOC  emissions  of  any  major  new 
source  or  major  modification,  to 
supplement  the  offsets  that  the  trading 
program  provides  for  on-season 
emissions. 
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4.  Illinois  must  commit  to  discount  or 
prohibit  issuance  of  ATUs  for 
commercial  or  mobile  source  emission 
reductions  when  the  reduction  is 
attributable  to  an  activity  level  decrease 
that  may  accompany  an  increase  in  the 
level  of  that  activity  elsewhere  in  the 
Chicago  area  ("demand  shifting"). 

5.  Illinois  must  commit  to  address  any 
problems  that  are  identified  in  its 
annual  progra^i  review. 

Vn.  Administrative  Requirements 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitlt^d  "'Regulatory  Planning  and 
Review." 

Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
USEPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regiilation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency,  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

Executive  Order  13084 

Under  Executive  Order  13084,  USEPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments,  or  USEPA  consults  with 
those  governments.  If  USEPA  complies 
by  consulting,  Executive  Order  13084 
requires  USEPA  to  provide  to  the  Office 
of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  USEPA's  prior  consultation 
with  representatives  of  affected  tribal 
govenunents,  a  summary  of  the  natiire 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 


regulation.  In  addition,  Executive  Order 
13084  requires  USEPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  conununities." 

Today's  nde  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  USEPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  USEPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  USEPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  USEPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  proposes  to  approve  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 


Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regiilatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  ecohomic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  USEPA  to 
base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
govenunents  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  USEPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  USEPA  to  establish 
a  plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantiy  or  imiquely  impacted  by 
the  rule. 

USEPA  has  determined  that  the 
approval  action  proposed  does  not 
include  a  Federcil  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
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proposes  to  approve  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
.Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

\ational  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  .Advancement  Act 
(NTTA.A)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  .NTTA.A. 
USEPA  must  consider  and  use 
"voluntary  consensus  standards"  (VCS) 
if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical 

The  USEPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Reporting 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Udted   December  15.  2000. 
Francis  X.  Lyons. 

Rt^gional  Administrator.  Region  5. 

!KR  [>H    ()()-  V2^)An  Filed  12-26-00;  8:45  ami 

BILLING  CODE  6560-50-U 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

40  CFR  Part  1602 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Chemical  Safety  and  Hazard 
Investigation  Board 
ACTION:  Proposed  rule. 


summary:  The  Chemical  Safety  and 
Hazard  Investigation  Board  proposes  to 
adopt  regulations  for  handling  requests 
made  under  the  Privacy  Act.  The 
Privacv  Art  requires  Federal  agencies  to 
create  regulations  establishing 
procedures  for  its  implementation. 
These  regulations  will  ensure  the  proper 
handling  and  preservation  of  agency 
records  subject  to  the  Privacy  .Act, 
DATES:  Submit  comments  on  or  before 
January  26,  2001 

ADDRESSES:  .Address  all  comments 
concerning  this  proposed  rule  to 
Christopher  Kirkpatnck.  Chemical 
Safety  and  Hazard  Investigation  Board, 


2175  K  Street.  N\V,,  Suite  400, 
Washington,  DC  200.37-1809. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Kirkpatrick.  202-261-7619. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  implement  the 
Privacy  Act  of  1974.  5  U.S.C.  552a.  The 
Board  proposes  the  following  set  of 
regulations  to  discharge  its 
responsibilities  under  the  Privacy  Act. 
The  Privacy  Act  establishes:  basic 
procedures  for  individuals'  access  to  all 
records  in  systems  of  records 
maintained  bv  the  (Chemical  Safety  and 
Hazard  Investigation  Board  ("CSB  "  or 
"Board")  that  are  retrieved  by  an 
individual's  name  or  personal  identifier. 
These  proposed  rules  describe  the 
procedures  by  which  individuals  may 
request  access  to  records  about 
themselves,  request  amendment  or 
correction  of  those  records,  and  request 
an  accounting  of  disclosures  of  those 
records  bv  the  CSB.  The  Board  invites 
comments  from  interested  groups  and 
members  of  the  public:  on  these 
proposed  regulations. 

Regulatory  Flexibility  Act 

The  Board,  in  ac:cordance  with  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
fi05(b).  has  reviewed  this  proposed 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  nf)t  result  in  the 
expenditure  by  Slate,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  the  Board  did 
not  deem  any  action  necessary  under 
the  provisions  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4.  109  Stat.  48. 

List  of  Subjects  in  40  CFR  Part  1602 

.Administrative  practice  and 
procedure.  Privacy. 

For  the  reasons  set  forth  in  the 
preamble,  the  Chemical  .Safety  and 
Hazard  Investigation  Board  proposes  to 
add  a  new  40  CFR  Part  1602  to  read  as 
follows: 

PART  1602— PROTECTION  OF 
PRIVACY  AND  ACCESS  TO 
INDIVIDUAL  RECORDS  UNDER  THE 
PRIVACY  ACT  OF  1974 

Sec, 

1602.1     General  provisions. 
lt>02.2     Requests  for  access  to  records. 
1602. .1     Responsibility  for  responding  to 
requests  for  access  to  records. 


1G02.4     Responses  to  requests  for  access  to 
records. 

1602.5  Appeals  from  denials  of  requests  for 
access  to  records. 

1602.6  Requests  for  amendment  or 
(  orrection  of  records. 

1602  7     Requests  for  accountings  of  record 

disclosures. 
1602.8     Preservation  of  records. 
1602. «     Fees. 
1602.10     Notice  of  court-ordered  and 

emergency  disclosures. 

Authority:  5  U.S.C.  552a.  553;  42  U.S.C. 
7412  ef  seq 

§1602.1     General  provisions. 

(a)  Purpose  and  scope.  This  part 
contains  the  rules  that  the  Chemical 
Safety  and  Hazard  Investigation  Board 
("CSB"  or  "Board")  follows  under  the 
Privacy  Act  of  1974,  5  U.S.C.  552a. 
These  rules  should  be  read  together 
with  the  Privacy  Act.  which  provides 
additional  information  about  records 
maintained  on  individuals.  The  rules  in 
this  part  apply  to  all  records  in  systems 
of  records  maintained  by  the  CSB  that 
are  retrieved  by  an  individual's  name  or 
personal  identifier.  They  describe  the 
procedures  by  which  individuals  may 
request  access  to  records  about 
themselves,  request  amendment  or 
correction  of  those  records,  and  request 
an  accounting  of  disclosures  of  those 
records  by  the  CSB.  In  addition,  the  CSB 
processes  all  Privacy  Act  requests  for 
access  to  records  under  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 
following  the  rules  contained  in  part 
1601  of  this  chapter,  which  gives 
requests  the  benefit  of  both  statutes. 

(b)  Definitions.  As  used  in  this  part: 
Requester  means  an  individual  who 

makes  a  request  for  access,  a  request  for 
amendment  or  correction,  or  a  request 
for  an  accounting  under  the  Privacy  Act. 

Request  for  access  to  a  record  means 
a  request  made  as  described  in 
subsection  (d)(1)  of  the  Privacv  Act.  5 
U.S.C.  552a. 

Request  for  amendment  or  correction 
of  a  record  means  a  request  made  as 
described  in  subsection  (d)(2)  of  the 
Privacy  Act.  5  U.S.C.  552a. 

Request  for  an  accounting  means  a 
request  made  as  described  in  subsection 
(c)(3)  of  the  Privacy  Act,  5  U.S.C.  552a. 

§  1 602.2    Requests  for  access  to  records. 

(a)  How  made  and  addressed.  You 
may  make  a  request  for  access  to  a  CSB 
record  about  yourself  by  appearing  in 
person  or  by  writing  to  the  CSB.  Your 
request  should  be  sent  or  delivered  to 
the  CSB's  General  Counsel,  at  2175  K 
Street.  NW,  4th  Floor,  Washington,  DC 
20037.  For  the  quickest  possible 
handling,  you  should  mark  both  your 
request  letter  and  the  envelope  "Privacy 
Act  Request." 
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(b)  Description  of  records  sought.  You 
must  describe  the  records  that  you  want 
in  enough  detail  to  enable  CSB 
personnel  to  locate  the  system  of 
records  containing  them  with  a 
reasonable  amount  of  effort.  Whenever 
possible,  your  request  should  describe 
the  records  sought,  the  time  periods  in 
which  you  believe  they  were  compiled, 
and  the  name  or  identifying  niunber  of 
each  system  of  records  in  which  you 
believe  they  are  kept.  The  CSB 
publishes  notices  in  the  Federal 
Register  that  describe  its  systems  of 
records.  A  description  of  the  CSB's 
systems  of  records  also  may  be  found  as 
peul  of  the  "Privacy  Act  Compilation" 
published  by  the  National  Archives  and 
Records  Administration's  Office  of  the 
Federal  Register.  This  compilation  is 
available  in  most  large  reference  and 
university  libraries.  This  compilation 
also  can  be  accessed  electronically  at 
the  Government  Printing  Office's  World 
Wide  Web  site  (which  can  be  found  at 
http://wrww,access.gpo.gov/su docs). 

(c)  Agreement  to  pay  fees.  If  you  make 
a  Privacy  Act  request  for  access  to 
records,  it  shall  be  considered  an 
agreement  by  you  to  pay  all  applicable 
fees  charged  vmder  §  1602.9  up  to 
$25.00.  The  CSB  ordinarily  will  confirm 
this  agreement  in  an  acknowledgment 
letter.  When  making  a  request,  you  may 
specify  a  willingness  to  pay  a  greater  or 
lesser  amount. 

(d)  Verification  of  identity.  When  you 
make  a  request  for  access  to  records 
about  yourself,  you  must  verily  your 
identity.  You  must  state  your  full  name, 
current  address,  and  date  and  place  of 
birth.  You  must  sign  your  request  and 
your  signatiue  must  either  be  notarized 
or  submitted  by  you  under  28  U.S.C. 

1 746.  a  law  that  permits  statements  to  • 
be  made  under  penalty  of  perjury  as  a 
substitute  for  notarization.  In  order  to 
help  the  identification  and  location  of 
requested  records,  you  may  also,  at  your 
option,  include  your  social  security 
number. 

(e)  Verification  of  guardianship. 
When  making  a  request  as  the  parent  or 
guardian  of  a  minor  or  as  the  guardian 
of  someone  determined  by  a  coiul  to  be 
incompetent,  for  access  to  records  about 
that  individual,  you  must  establish: 

(1)  The  identity  of  the  individual  who 
is  the  subject  of  die  record,  by  stating 
the  name,  current  address,  date  and 
place  of  birth,  and,  at  your  option,  the 
social  security  number  of  the 
individual; 

(2)  Your  own  identity,  as  required  in 
paragraph  (d)^f  this  section; 

(3)  That  you  are  the  parent  or 
guardian  of  that  individual,  which  you 
may  prove  by  providing  a  copy  of  the 
individual's  birth  certificate  showing 


your  parentage  or  by  providing  a  court 
order  establishing  your  guardianship; 
and 

(4)  That  you  are  acting  on  behalf  of 
that  individual  in  making  the  request. 

§  1602.3    Responsibility  for  responding  to 
requests  for  access  to  records. 

(a)  In  general.  In  determining  which 
records  are  responsive  to  a  request,  the 
CSB  ordinarily  will  include  only  those 
records  in  its  possession  as  of  the  date 
the  CSB  begins  its  search  for  them.  If 
any  other  date  is  used,  the  CSB  will 
inform  the  requester  of  that  date. 

(b)  Authority  to  grant  or  deny 
requests.  The  CSB's  General  Counsel,  or 
his/her  designee,  is  authorized  to  grant 
or  deny  any  request  for  access  to  a 
record  of  the  CSB. 

(c)  Consultations  and  referrals.  When 
the  CSB  receives  a  request  for  access  to 
a  record  in  its  possession,  it  will 
determine  whether  another  agency  of 
the  Federal  Government  is  better  able  to 
determine  whether  the  record  is  exempt 
from  access  under  the  Privacy  Act.  If  the 
CSB  determines  that  it  is  best  able  to 
process  the  record  in  response  to  the 
request,  then  it  will  do  so.  If  the  CSB 
determines  that  it  is  not  best  able  to 
process  the  record,  then  it  will  either: 

(1)  Respond  to  the  request  regarding 
that  record,  after  consulting  with  the 
agency  best  able  to  determine  whether 
the  record  is  exempt  from  access  and 
with  any  other  agency  that  has  a 
substantial  interest  in  it;  or 

12)  Refer  the  responsibility  for 
responding  to  the  request  regarding  that 
record  to  another  agency  that  originated 
the  record  (but  only  if  that  agency  is 
subject  to  the  Privacy  Act).  Ordinarily, 
the  agency  that  originated  a  record  will 
be  presumed  to  be  best  able  to 
determine  whether  it  is  exempt  from 
access. 

(d)  Notice  of  referral.  Whenever  the 
CSB  refers  all  or  any  part  of  the 
responsibility  for  responding  to  your 
request  to  another  agency,  it  ordinarily 
will  notify  you  of  the  referral  and 
inform  you  of  the  name  of  each  agency 
to  which  the  request  has  been  referred 
and  of  the  part  of  the  request  that  has 
been  referred. 

(e)  Timing  of  responses  to 
consultations  and  referrals.  All 
consultations  and  referrals  shall  be 
handled  according  to  the  date  the 
Privacy  Act  access  request  was  initially 
received  by  the  CSB,  not  any  later  date. 

§  1 602.4    Responses  to  requests  for  access 
to  records. 

(a)  Acknowledgments  of  requests.  On 
receipt  of  your  request,  the  CSB 
ordinarily  will  send  an  acknowledgment 
letter,  which  shall  confirm  your 


agreement  to  pay  fees  under  §  1602.2(c) 
and  may  provide  an  assigned  request 
number  for  further  reference. 

(b)  Grants  of  requests  for  access.  Once 
the  CSB  makes  a  determination  to  grant 
your  request  for  access  in  whole  or  in 
part,  it  will  notif\'  you  in  writing.  The 
CSB  will  inform  you  in  the  notice  of  any 
fee  charged  under  §  1602.9  and  will 
disclose  records  to  you  promptly  on 
payment  of  any  applicable  fee.  If  your 
request  is  made  in  person,  the  CSB  may 
disclose  records  to  you  directly,  in  a 
manner  not  uiu'easonably  disruptive  of 
its  operations,  on  payment  of  any 
applicable  fee  and  with  a  written  record 
made  of  the  grant  of  the  request.  If  you 
are  accompanied  by  another  person 
when  you  make  a  request  in  person,  you 
shall  be  required  to  authorize  in  WTiting 
any  discussion  of  the  records  in  the 
presence  of  the  other  person. 

(c)  Adverse  determinations  of  requests 
for  access.  If  the  CSB  makes  an  adverse 
determination  denying  your  request  for 
access  in  any  respect,  it  will  notif\"  you 
of  that  determination  in  writing. 
Adverse  determinations,  or  denials  of 
requests,  consist  of:  a  determination  to 
withhold  any  requested  record  in  whole 
or  in  part;  a  determination  that  a 
requested  record  does  not  exist  or 
cannot  be  located;  a  determination  that 
what  has  been  requested  is  not  a  record 
subject  to  the  Privacy  Act:  a 
determination  on  any  disputed  fee 
matter;  and  a  denial  of  a  request  for 
expedited  treatment.  The  notification 
letter  shall  be  signed  by  the  General 
Counsel,  or  his/her  designee,  and  shall 
include: 

(1)  The  name  and  title  or  position  of 
the  person  responsible  for  the  denial: 

(2)  A  brief  statement  of  the  reason(s) 
for  the  denial,  including  any  Privacy 
Act  exemption(s)  applied  by  the  CSB  in 
denying  the  request;  and 

(3)  A  statement  that  the  denial  may  be 
appealed  under  §  1602.5(a)  and  a 
description  of  the  requirements  of 

§  1602.5(a). 

§  1602.5    Appeals  from  denials  of  requests 
for  access  to  records. 

(a)  Appeals.  If  you  are  dissatisfied 
with  the  CSB's  response  to  your  request 
for  access  to  records,  you  may  appeal  an 
adverse  determination  denying  your 
request  in  anv  respect  to  the  Privacy  Act 
Appeals  Officer  of  the  CSB,  2175  K 
Street,  NW.,  Suite  400,  Washington.  DC 
20037.  You  must  make  your  appeal  in 
writing,  and  it  must  be  received  within 
60  days  of  the  date  of  the  letter  denying 
your  request.  Your  appeal  letter  may 
include  as  much  or  as  little  related 
information  as  you  wish,  as  long  as  it 
clearly  identifies  the  determination 
(including  the  assigned  request  number. 
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if  any)  that  you  are  appealing  For  the 
quickest  possible  handling,  you  should 
mark  both  your  appeal  letter  and  the 
envelope  "Privacy  Act  Appeal  " 

(b)  Responses  to  appeals  The 
decision  on  your  appeal  will  be  made  in 
writing.  A  decision  affirming  an  adverse 
determination  in  whole  or  in  part  will 
include  a  brief  statement  of  the  reason(s) 
for  the  affirmance,  including  any 
Privacy  Act  exemption  applied,  and  will 
inform  you  of  the  Privacy  Act 
provisions  for  court  review  of  the 
decision.  If  the  adverse  determination  is 
reversed  or  modified  on  app>eal  in  whole 
or  in  part,  you  will  be  notified  in  a 
written  decision  and  your  request  will 
be  reprocessed  in  accordance  with  that 
appeal  decision. 

(c)  When  appeal  is  required  If  you 
wish  to  seek  review  by  a  court  of  anv 
adverse  determination  or  denial  of  a 
request,  you  must  first  appeal  it  under 
this  section. 

§  1 602.6    Requests  for  amendment  or 
correction  of  records. 

(a)  How  made  and  addressed  You 
may  make  a  request  for  amendment  or 
correction  of  a  CSB  record  about 
yourself  by  following  the  procedures  in 
§  1602.2.  Your  request  should  identify- 
each  particular  record  in  question,  state 
the  amendment  or  correction  that  vou 
want,  and  state  why  you  believe  that  thf' 
record  is  not  accurate,  relevant,  timely, 
or  complete.  You  may  submit  any 
documentation  that  you  think  would  be 
helpful 

(d)  CSB  responses.  Within  ten 
working  davs  of  receiving  vour  request 
for  amendment  or  correction  of  records, 
the  CSB  will  send  you  a  written 
acknowledgment  of  its  receipt  of  your 
request,  and  it  will  promptly  notify  you 
whether  your  request  is  granted  or 
denied.  If  the  CSB  grants  your  request 
in  whole  or  in  part,  it  will  describe  the 
amendment  or  correction  made  and 
advise  you  of  your  right  to  obtain  a  copy 
of  the  corrected  or  amended  record.  If 
the  CSB  denies  your  request  in  whole  or 
in  part,  it  will  send  vou  a  letter  stating 

(1)  The  reason(s)  for  the  denial;  anci 

(2)  The  procedure  for  appeal  of  the 
denial  under  paragraph  (c)  of  this 
section,  including  the  name  and 
business  address  of  the  official  who  will 
act  on  your  appeal. 

(c)  Appeals.  You  may  appeal  a  denial 
of  a  request  for  amendment  or 
correction  in  the  same  manner  as  a 
denial  of  a  request  for  access  to  records 
(see  §  1602.5).  and  the  same  procedures 
will  be  followed.  If  your  appeal  is 
denied,  you  will  be  advised  of  vour 
right  to  file  a  Statement  of  Disagreement 
as  described  in  paragraph  (d)  of  this 
section  and  of  your  right  under  the 


Privacy  Act  for  court  review  of  the 
decision. 

(d)  Statements  of  Disagreement.  If 
your  appeal  under  this  section  is  denied 
in  whole  or  in  part,  you  have  the  right 
to  file  a  .Statement  of  Disagreement  that 
states  your  reason(s)  for  disagreeing 
with  the  CSB's  denial  of  your  request  for 
amendment  or  corrtHrtion.  iitatements  of 
Disagreement  must  be  concise,  must 
clearly  identify  each  part  of  any  record 
that  IS  disputed,  and  should  be  no 
longer  than  one  typed  page  for  each  fact 
disputed.  Your  Statement  of 
Disagreement  must  be  sent  to  the  CSB. 
which  will  place  it  in  the  system  of 
records  in  which  the  disputed  record  is 
maintained  and  will  mark  the  disputed 
record  to  indicate  that  a  Statement  of 
Disagreement  has  been  filed  and  where 
in  the  system  of  records  it  may  be 
found. 

(e)  Notification  of  amendment/ 
correction  or  disagreement.  Within  30 
working  days  of  the  amendment  or 
correction  of  a  record,  the  CSB  shall 
notify  all  persons,  organizations,  or 
agencies  to  which  it  previously 
disclosed  the  record,  if  an  accounting  of 
that  disclosure  was  made,  that  the 
record  has  been  amended  or  corrected. 
If  an  individual  has  filed  a  Statement  of 
Disagreement,  the  CSB  will  attach  a 
copy  of  it  to  the  disputed  record 
whenever  the  record  is  disclosed  and 
may  also  attach  a  concise  statement  of 
its  reason(s)  for  denying  the  request  to 
amend  or  correct  the  record. 

§1602.7    Requests  for  an  accounting  of 
record  disclosures. 

(a)  How  made  and  addressed.  Except 
where  accountings  of  disclosures  are  not 
required  to  be  kept  (as  stated  in 
paragraph  (b)  of  this  section),  you  may 
make  a  request  for  an  accounting  of  any 
disclosure  that  has  been  made  by  the 
CSB  to  another  person,  organization,  or 
agency  of  any  record  about  you.  This 
accounting  contains  the  date,  nature, 
and  purpose  of  each  disclosure,  as  well 
as  the  name  and  address  of  the  person, 
organization,  or  agency  to  which  the 
disclosure  was  made.  Your  request  for 
an  accounting  should  identify  each 
particular  record  in  question  and  should 
he  made  by  writing  to  the  CSB, 
following  the  procedures  in  §  1602.2. 

(b)  Where  aci:ountings  are  not 
required.  The  CSB  is  not  required  to 
provide  accountings  to  you  where  they 
relate  to  disclosures  for  which 
accountings  are  not  required  to  be 
kept — in  other  words,  disclosures  that 
are  made  to  employees  within  the 
agency  and  disclosures  that  are  made 
under  the  FOIA. 

(c)  Appeals.  You  may  appeal  a  denial 
of  a  request  for  an  accounting  to  the  CSB 


Appeals  Officer  in  the  same  manner  as 
a  denial  of  a  request  for  access  to 
records  (see  §  1602.5)  and  the  same 
procedures  will  be  followed. 

§  1602.8    Preservation  of  records. 

The  CSB  will  preserve  all 
correspondence  pertaining  to  the 
requests  that  it  receives  under  this  part, 
as  well  as  copies  of  all  requested 
records,  until  disposition  or  destruction 
is  authorized  by  Title  44  of  the  United 
States  Code  or  the  National  Archives 
and  Records  Administration's  General 
Records  Schedule  14.  Records  will  not 
be  disposed  of  while  they  are  the  subject 
of  a  pending  request,  appeal,  or  lawsuit 
under  the  Privacy  Act. 

§1602.9    Fees. 

The  CSB  will  charge  fees  for 
duplication  of  records  under  the  Privacy 
Act  in  the  same  way  in  which  it  charges 
duplication  fees  under  the  FOIA  (see 
part  1601,  subpart  D  of  this  chapter).  No 
search  or  review  fee  will  be  charged  for 
any  record. 

§  1 602. 1 0    Notice  of  court-ordered  and 
emergency  disclosures. 

(a)  Court-ordered  disclosures.  When  a 
record  pertaining  to  an  individual  is 
required  to  be  disclosed  by  a  court 
order,  the  CSB  will  make  reasonable 
efforts  to  provide  notice  of  this  to  the 
individual.  Notice  will  be  given  within 
a  reasonable  time  after  the  CSB's  receipt 
of  the  order — except  that  in  a  case  in 
which  the  order  is  not  a  matter  of  public 
record,  the  notice  will  be  given  only 
after  the  order  becomes  public.  This 
notice  will  be  mailed  to  the  individual's 
last  known  address  and  will  contain  a 
copy  of  the  order  and  a  description  of 
the  information  disclosed. 

(b)  Emergency  disclosures.  Upon 
disclosing  a  record  pertaining  to  an 
individual  made  under  compelling 
circumstances  affecting  health  or  safety, 
the  CSB  will  notify  that  individual  of 
the  disclosure.  This  notice  will  be 
mailed  to  the  individual's  last  known 
address  and  will  state  the  nature  of  the 
information  disclosed:  the  person, 
organization,  or  agency  to  which  it  was 
disclosed;  the  date  of  disclosure:  and 
the  compelling  circumstances  justifying 
the  disclosure. 

Dated:  December  19,  2000. 
Christopher  W.  Warner, 
General  Counsel. 

|FR  Doc.  00-32948  Filed  12-26-00;  8:45  am] 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Admlnlatration 
42  CFR  Parta  412  and  413 

[HCFA-1069-N] 
RIN  0938-AJ55 

Medicare  Program;  Prospective 
Payment  System  for  Inpatient 
Rehabilitation  Facilities;  Extension  of 
Comment  Period 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  extension  of  comment 
period  for  proposed  rule. 

SUMMARY:  This  notice  extends  the 
comment  period  on  a  proposed  rule 
published  in  the  Federal  Register  on 
November  3,  2000  (65  FR  66304).  That 
rule  would  implement  section  1886(j)  of 
the  Social  Security  Act  (the  Act),  as 
added  by  section  4421  of  the  Balanced 
Budget  Act  of  1997  (Public  Law  105-33) 
and  as  amended  by  section  125  of  the 
Balanced  Budget  Refinement  Act  of 
1999  (Public  Law  106-113).  Section 
1886(j)  of  the  Act  authorizes  the 
implementation  of  a  prospective 
payment  system  for  inpatient 
rehabilitation  hospitals  and  inpatient 
rehabilitation  units. 

DATES:  The  comment  period  is  extended 
to  5  p.m.  on  February  1,  2001. 
ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address  ONLY:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-1069-P,  P.O.  Box 
8010,  Baltimore,  MD  21244-8010. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses:  Room  443-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201,  or 
Room  C5-14-03,  Central  Building,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1069-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (Phone:  (202)  690-7890). 


For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Health  Care 
Financing  Administration,  Office  of 
Information  Services,  Standards  and 
Security  Group,  Division  of  HCFA 
Enterprise  Standards,  Room  N2-14-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850,  Attn.:  Julie  Brown  HCFA 
1069-P;  and  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503,  Attn.:  Allison 
Eydt,  HCFA  Desk  Officer, 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kuhl,  (410)  786-^597. 
SUPPLEMENTARY  INFORMATION:  On 
November  3,  2000,  we  issued  a 
proposed  rule  in  the  Federal  Register 
(65  FR  66304)  that  provided  information 
for  understanding  the  development  and 
implementation  of  the  inpatient 
rehabilitation  facility  (IRF)  prospective 
payment  system  (PPS).  That  information 
included  the  following: 

•  An  overview  of  the  current  payment 
system  for  IRFs. 

•  A  discussion  of  research  on  IRF 
patient  classification  systems  and 
prospective  payment  systems,  including 
prior  and  current  research  performed  by 
the  RAND  Corporation. 

•  A  discussion  of  statutory 
requirements  for  developing  and 
implementing  an  IRF  PPS. 

•  A  discussion  of  the  proposed 
requirement  that  IRFs  complete  the 
Minimum  Data  Set  for  Post  Acute  Care 
(MDS-PAC)  (a  patient  assessment 
instrument)  as  a  part  of  the  data 
collection  deemed  necessary  by  the 
Secretary  to  implement  and  administer 
the  IRF  PPS. 

•  A  discussion  of  the  IRF  patient 
classification  system  using  case-mix 
groups  (CMGs). 

•  A  detailed  discussion  of  the 
proposed  PPS  including  the  relative 
weights  and  payment  rates  for  each 
CMG,  adjustments  to  the  payment 
system,  additional  payments,  and 
budget  neutrality  requirements 
mandated  by  section  1886(j)  of  the 
Social  Security  Act. 

•  An  analysis  of  the  impact  of  the  IRF 
PPS  on  the  Federal  budget  and  inpatient 
rehabilitation  facilities,  including  small 
nual  facilities. 

•  Proposed  conforming  changes  to 
existing  regulations  as  well  as  new 
regulations  that  are  necessary  to 
implement  the  proposed  IRF  PPS. 

"The  comment  period  for  the  proposed 
rule  is  scheduled  to  close  at  5  p.m.  on 
January  2,  2001.  However,  due  to  the 
scope  and  complexity  of  this  proposed 
rule,  we  are  concerned  that  the  public 


may  not  have  adequate  lime  to  comment 
on  the  rule.  Accordingly,  we  are  now 
extending  the  comment  period  by  30 
days.  We  will  now  accept  comments  on 
the  proposed  rule  until  5  p.m.  on 
February  1,  2001.  We  believe  the  revised 
date  will  allow  sufficient  time  for  the 
public  to  provide  comments. 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  .\ct  (42  U.S.C.  1,302  and 
1395hh). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  December  8.  2000. 
Michael  M.  Hash. 

.■\rting  Administrator,  Health  Care  Financing 
.'\dministmtion. 

Dated:  December  20,  2000. 
Donna  E.  Shalala. 

Secretary. 

IFR  Doc.  00-32993  Filed  12-26-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
42  CFR  Part  422 
[HCFA-1160-P] 
RIN  093a-AK41 

Medicare  Program;  Requirements  for 
the  Recredentiaiing  of 
Medicare+Choice  Organization 
Providers 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
change  the  requirement  of 
recredentiaiing  providers,  who  are 
physicians  or  other  health  care 
professionals,  for  Medicare+Choice 
Organizations  (M+COs)  from  at  least 
every  2  years  to  at  least  every  3  years. 
This  change  is  consistent  with  managed 
care  industry'  recognized  standards  of 
practice  and  quality,  and  with  standards 
already  adopted  by  nationally 
recognized  private  quality  assurance 
accrediting  organizations.  The  intent  of 
this  change  is  to  simplif\'  administrative 
requirements  by  retaining  consistency 
with  the  private  accrediting  processes. 
This  rule  would  benefit  M+COs  and 
providers  within  the  M+COs  who  must 
be  recredentialed,  while  continuing  to 
address  quality  issues  of  Medicare 
beneficiaries. 

DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
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address,  as  provided  below,  no  later 
than  5  p.m.  on  January'  26.  2001. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services.  Attention:  H(;FA- 
1160-P,  P.  O.  Box  8018,  Baltimore.  MD 
21244-8018. 

To  ensure  that  mailed  comments  are 
received  in  time  for  us  to  consider  them, 
please  allow  for  possible  delays  in 
delivering  them. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  443-G,  Hubert  H. 
Humphrev  Building,  200  Independence 
Avenue.  S\V..  Washington.  DC  20201.  or 
Room  C5-16-03,  7500  Security 
Boulevard,  Baltimore,  MD  21244. 

Comments  mailed  to  the  above 
addresses  may  be  delayed  and  received 
too  late  for  us  to  consider  them. 

Because  of  staff  and  resource 
limitations,  we  cannot  accept  comments 
bv  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1160-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Departments 
office  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Fridav  of  each  week  from  8  :H0 
to  5  p.m.  (phone:  (202)  690-7890) 
FOR  FURTHER  INFORMATION  CONTACT: 
Siera  Gollan,  (410)  786-6664. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  1851  through  1859  of  the 
Social  Security  Act  (the  Act)  established 
a  new  Part  C  of  the  Medicare  program, 
known  as  the  "Medicare+Choice  (M+C) 
Program."  On  June  26,  1998,  we 
published  a  comprehensive  interim 
final  rule  (63  FR  34968)  in  the  Federal 
Register  to  implement  the  M+C 
Program.  That  interim  final  rule  set 
forth  the  new  M+C  regulations  in  42 
CFR  Part  422— Medicare+Choice 
Program.  We  published  a  subsequent 
final  rule  with  comment  period  in  the 
Federal  Register  on  June  29.  2000  (65 
FR  40170). 

When  these  rules  were  promulgated. 
we  established  a  2-year  recredentialing 
cycle  consistent  with  standards  adopted 
by  nationally  recognized  private  quality 
assurance  accrediting  organizations. 
Under  §422. 204 (b)(2)(ii). 
Medicare+Choice  Organizations 
(M+COs)  are  required  to  recredential 
providers,  who  are  physicians  or  other 
health  care  professionals  (including 


members  of  physicians  groups)  at  least 
every  2  years.  The  recredentialing 
updates  information  obtained  during 
initial  credentialing  and  considers 
performance  indicators  such  as  those 
collected  through  quality  assurance 
programs,  utilization  management 
svstems,  handling  of  grievances  and 
appeals,  enrollment  satisfaction  surveys, 
other  plan  activities,  and  an  attestation 
of  the  correctness  and  completeness  of 
the  new  information. 

Since  the  promulgation  of  these  M+C 
rules,  however,  the  nationally 
recognized  private  quality  assurance 
accrediting  organizations'  standards  for 
recredentialing  have  changed  to  a  3-year 
cycle.  Therefore,  our  regulations  are  no 
longer  consistent  with  standards 
adopted  by  these  organizations.  We 
believe  that  the  change  in  the  standards 
for  recredentialing  from  a  2-year  cycle  to 
a  3-year  cycle  is  appropriate  because  it 
lessens  the  administrative  burdens  on 
M+COs  and  their  providers  without 
negatively  affecting  Medicare 
beneficiaries  or  the  Medicare  program. 

II.  Provisions  of  this  Proposed 
Regulation 

We  propose  to  change  the 
recredentialing  cycle  requirement  in 
§  422.204(b)(2){ii)  from  at  least  a  2-year 
cycle  to  at  least  a  3-year  cycle.  This 
change  would  maintain  consistency 
with  managed  care  industry  recognized 
standards  of  practice  and  quality,  and  is 
consistent  with  standards  already 
adopted  by  nationally  recognized 
private  quality  assurance  accrediting 
organizations.  Under  this  proposed 
change  to  the  regulation,  M+COs  that 
wish  to  recredential  on  a  2-year  cycle 
may  continue  to  do  so. 

I.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 


affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  following 
sections  of  this  document  that  contain 
information  collection  reouirements: 
Section  422.204  (Proviaer  selection 
and  credentialing)  requires 
recredentialing  at  least  every  3  years 
that  updates  information  obtained 
during  initial  credentialing  and 
considers  performance  indicators  such 
as  those  collected  through  quality 
assurance  programs,  utilization 
management  systems,  handling  of 
grievances  and  appeals,  enrollee 
satisfaction  surveys,  other  plan 
activities,  and  an  attestation  of  the 
correctness  and  completeness  of  the 
new  information.  While  the  criteria  and 
timing  of  the  recredentialing  process  is 
currently  approved  under  OMB  control 
number  0938-0753.  the  general 
recredentialing  criteria  of  every  2  years 
is  being  revised  to  every  3  years. 

If  you  comment  on  the  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following: 
Health  Care  Financing  Administration. 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Attn.:  John 
Burke,  Room  N2-14-26.  7500 
Security  Boulevard.  Baltimore.  MD 
21244-1850. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building,  Washington.  DC 
20503.  Attn:  Allison  Herron  Eydt. 
HCFA  Desk  Officer. 

IV.  Regulatory  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993.  Regulatory 
Planning  and  Review)  and  the 
Regulatory  Flexibility  Act  (RFA) 
(September  19.  1980  Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regidatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  This  rule  is  not  a  major 
rule,  as  there  are  no  additional  costs  to 
implement  the  one  change  that  results 
from  this  proposed  rule.  Since  the 
proposed  rule  changes  the 
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recredentialing  requirement  from  a  2- 
yeeir  to  a  3-year  cycle  to  remain 
consistent  with  the  private  accreditation 
processes,  the  regulation  change 
decreases  administrative  costs  for  the 
health  plan  and  the  providers  within  the 
health  plan. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $5 
million  or  less  annually.  For  purposes  of 
the  RFA,  some  M-hCOs  are  considered  to 
be  small  entities.  Individuals  and  States 
are  not  included  in  the  definition  of  a 
small  entity. 

In  addition,  section  1102(b)  of  the 
Social  Security  Act  requires  us  to 
prepare  a  regidatory  impact  analysis  if 
a  rule  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  niral  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
nde  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  The 
proposed  rule  will  not  have  an  effect  on 
State,  local,  or  tribal  governments,  nor 
will  the  rule  meet  the  $100  million 
threshold. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  rule  does  not  impose  any  direct 
requirement  costs  on  State  or  local 
governments. 

B.  Anticipated  Effects 

1.  Effects  on  M+COs 

The  effect  on  M+COs  will  be  to  lessen 
the  mandated  recredentialing 
requirements  to  at  least  once  every  3 
years  rather  than  the  current 
requirement  of  at  least  once  every  2 
years.  If  the  rule  is  not  promulgated, 
Medicare  M+COs  would  be  required  to 
recredential  on  a  schedide  that  is 


different  and  more  demanding  for 
Medicare  contractors  than  private 
contractors,  adding  an  administrative 
complexity  and  cost  without  benefit. 
M+COs  can  maintain  recredentialing 
more  often  at  their  option;  this  change 
simply  addresses  consistency  with 
standards  of  private  accreditation 
agencies. 

2.  Effects  on  Other  Providers 

Effects  on  other  providers  are  limited, 
except  that  providers  in  M+COs  will  not 
be  required  to  provide  credentialing 
material  at  a  greater  frequency  than  they 
are  required  to  provide  it  by  the  private 
accreditation  agencies  and  the  M+COs' 
individual  corporate  requirements. 

3.  Effects  on  the  Medicare  and  Medicaid 
Programs 

This  rule  makes  no  change  to  the 
Medicaid  program.  The  rule  simplifies 
the  recredentialing  mandated  cycle  for 
consistency  with  the  private 
accreditation  processes  for  Medicare 
M+COs.  If  the  rule  is  not  promulgated, 
a  cycle  inconsistent  with  the  private 
accreditation  organizations  will  require 
private  accreditation  organizations  to 
change  their  cycle  in  order  to  be  deemed 
for  Medicare  and  require  M+COs  and 
their  providers  to  undergo  an  additional 
administrative  cost  and  process  without 
identified  benefit  to  Medicare 
beneficiaries  or  the  Medicare  program. 

C.  Alternatives  Considered 

The  only  other  alternative  would  be  to 
leave  the  regulation  unchanged.  To  meet 
our  goal  to  be  consistent,  when 
appropriate,  with  the  standards  of  the 
private  accreditation  organizations,  we 
decided  that  the  change  is  necessary. 

D.  Conclusion 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  dociunents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 


of  this  preamble,  and.  if  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 

List  of  Subjects  in  42  CFR  Part  422 

Administrative  practice  and 
procedure,  Health  facilities,  Health 
maintenance  organizations  (HMO). 
Medicare+Choice.  Penalties.  Privacy, 
Provider-sponsored  organizations  (PSO), 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Health  Care  Financing 
Administration  would  amend  42  CFR 
chapter  FV  as  follows: 

PART  422— MEDICARE+CHOICE 
PROGRAM 

1.  The  authority  citation  for  part  422 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2,  Revise  §422. 204(b)(2)(ii)  to  read  as 
follows: 

§422.204    Provider  selection  and 
credwitiaKng. 

*        «        *        «        * 

(b)*** 

(2)  *  *  * 

(ii)  Recredentialing  at  least  every  3 
years  that  updates  information  obtained 
during  initial  credentialing  and 
considers  performance  indicators  such 
as  those  collected  through  quality 
assurance  programs,  utilization 
management  systems,  handling  of 
grievances  and  appeals,  enrollee 
satisfaction  siuveys,  other  plan 
activities,  and  an  attestation  of  the 
correctness  and  completeness  of  the 
new  information;  and 
***** 

Authority:  Sees.  1102,  1851  through  1857, 
1859,  and  1871  of  the  Social  Security  Act  (42 
U.S.C.  1302,  1395W-21  through  1395w-27, 
and  1395hh). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  November  9.  2000. 
Michael  M.  Hash, 

Acting  Administrator,  Health  Care.  Financing 
Administration 

Dated:  November  28.  2000. 
Donna  E.  Shalala, 

Secretary'. 

[FR  Doc.  00-32995  Filed  12-26-00;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0,  1,  61  and  69 
[CC  Docket  No.  96-262;  DA  00-2866] 

CLEC  Access  Charge  Reform 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period 

SUMMARY:  This  document  extends  the 
deadline  for  filing  c:omments  in  an 
ongomg  FCC  proceeding  considering 
whether  and  how  to  reform  the  manner 
in  which  competitive  local  exchange 
carriers  (CLECs)  may  tariff  the  charges 
for  the  switched  local  exchange  access 
service  that  they  provide  to  inter- 
exchange  carriers  (IXCs) 
DATES:  Submit  comments  on  or  before 
fanuarv'  11.  2001   Submit  replv 
comments  on  or  before  January  26. 
2001 

ADDRESSES:  Send  comments  to  Magalie 
Roman  Salas.  Office  of  the  Secretarv. 
Federal  C'ommunications  Commission. 
445  Twelfth  St..  SVV..  Rutmi  T\V-A;525. 
Washington.  DC  20554  Or  coniinents 
ma\'  be  filed  electronic:dllv  via  the 
Internet  at  <http:   'www. fee. gov  e-file 
ecfs,html> 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  K,  Bergmann.  202-4 18-0M4U.  ur 
Jeffrev  H.  Dygert.  202-418-1500 
SUPPLEMENTARY  INFORMATION:  On 

December  20,  2000.  the  FCC'>  C:.)iiinMii 
Carrier  Bureau  (the  Bureau)  granted  a 
motion  for  extension  nf  time  for  parties 
to  file  fxjmments  and  reply  comment.s  :n 
respimse  to  Public  Ncjtice  in  CC"  Doc;ket 
\o.  96-2h2.  Common  Canitr  Burvau 
Grants  Motion  for  Limited  Extension  of 
Time  for  Filing  Comments  and  Heplv 
(Comments  (;n  Issues  Rehitini;  tn  CLEC, 
Access  Charge  Reform.  Public  Notii  e 
CC:  Docket  \o,  96-262.  DA  00-2Ht.t,  (rel 
Dec   20.  2000)   This  document 
summarizes  that  Public  N'otu  e 

On  De(;ernber  7.  2000.  the  Bureau 
released  a  Public  Notice  in  i'.C.  Dm  kct 
No.  96-262  inviting  c:omnu'nt  on  issues 
related  to  CLEC  acc:ess  c:harge  reform 
Common  Carrier  Bureau  Seeks 
Additional  Comment  on  Issues  Relating 
to  CLEC  Access  Charge  Reform.  Publi( 
Notice.  65  FR  77545.  DA  0O-275L  CC 
Docket  No,  96-262  (pub.  Dec    12.  2000) 
[CLEC  Access  Charge  Reform  S'otice] 
Pursuant  to  the  CLEC  Access  Charge 
Reform  Xotice.  parties  were  requireii  to 
file  comments  on  or  before  Dec:ember 
27,  2000  and  reply  comments  on  or 
before  [anuarv  11.  2001 

On  December  14.  2000.  Allegiam c 
Telecom,  Inc.  filed  a  Motion  for 


Extension  nf  Time  to  extenr.  the  dates 
for  filing  comments  and  reply  comments 
in  response  to  the  Public  IJotice.  In  its 
pleading.  Allegiance  requests  that  the 
deadlines  for  filing  comments  and  reply 
comments  be  extended  by  fifteen  (15) 
(lavs. 

It  is  the  policv  of  the  Commission  that 
extensions  of  time  are  not  routinely 
granted   In  this  instance,  however,  the 
Bureau  finds  that  Allegiance  has  shown 
good  cause  for  an  extension  of  the 
deadline  for  filing  comments  and  reply 
(;omments  in  this  proceeding. 
Accordingly,  interested  parties  may  now 
file  comments  on  or  before  January  11, 
2001  and  replv  comments  on  or  before 
January  26,  2001.  This  matter  shall 
continut?  to  be  treated  as  a  "permit-but- 
disclose  "proceeding  in  accordance 
with  the  Commission's  ex  parte  rules. 
47  CFR.  1.1200,  1206.  All  other 
requirements  discussed  in  the  CLEC 
Access  Charge  Reform  S'otice  in  this 
proceeding  remain  in  effect. 

List  of  Subjects 

47  CFR  Part  0 

Organization  and  functions. 

47  CFR  Part  1 

.Administrative  practice  and 
procedures.  Communications  common 
carrier,  telecommunications. 

4^  CFR  Part  HI 

(Communications  c:(jmmon  carriers. 
Tariffs 

4~  CFR  Part  6'l 

( iommunu  ations  commcm  carriers, 
.\c(  e.ss  charges. 

Federal  t'.ommunications  (^unuiusMDn 
William  F,  Calon, 

I)fpul\  Sri  ri'l<ir\ . 

[FR  Doc.  0O-3292h  IiKm!  12-^ti-()l);  H:4,t  riiii] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2832;  MM  Docket  No.  00-250:  RM- 
10025] 

Radio  Broadcasting  Services; 
Alexandria  and  Sauk  Centre, 
Minnesota 

AGENCY:  Federal  Communications 

Commission, 

ACTION:  Proposed  rule. 


SUMMARY:  The  (Commission,  at  the 
request  of  Main  Street  Broadcasting, 
Inc.,  licensee  of  Station  KMSR(FM), 
Sauk  Centre,  Minnesota,  and  BDl 


Broadcasting,  Inc.  licensee  of  Station 
KIKV-FM,  Alexandria,  Minnesota, 
proposes  the  substitution  of  Channel 
232C3  for  232A  at  Sauk  Centre,  the 
reallotment  of  Channel  232C3  from 
Sauk  Centre  to  Alexandria,  and  the 
modification  of  Station  KMSR's  license 
accordingly:  and  the  reallotment  of 
Channel  264C1  from  Alexandria  to  Sauk 
Centre,  and  the  modification  of  Station 
KIKV's  license  accordingly.  Channel 
232C3  can  be  allotted  at  Alexandria, 
Minnesota,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  at  petitioner's 
requested  site  8.8  kilometers  (5.5  miles) 
northwest  of  the  community  at 
coordinates  45-55-57  and  95-28-21. 
Additionally,  Channel  264C1  can  be 
reallotted  from  Alexandria  to  Sauk 
Centre  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  at  a  site  15.6 
kilometers  (9.7  miles)  west  of  the 
community  at  coordinates  45—41-03 
and  95-08-14. 

DATES:  Comments  must  be  filed  on  or 
before  February  5,  2001,  and  reply 
comments  must  be  filed  by  Febrtjary  20, 
2001. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner's  counsel,  as  follows:  John 
Wells  King,  Esq,,  Garvey,  Schubert  and 
Barer  1000  Potomac  Street.  NW.,  Fifth 
Floor.  Washington,  DC  20007, 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCaulev,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No., 
adopted  December  6,  2000,  and  released 
December  15.  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  445  12th  Street, 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800,  1231 
20th  Street,  NW..  Washington,  DC 
20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
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Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

1,  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  47  U.S.C.  154.  30;j.  334  and  336. 

§73.202    [Amended] 

2.  Section  73, 202(b)  the  FM  Table  of 
Allotments  under  Minnesota  is 
amended  by  removing  Channel  232A 


and  adding  Channel  264C1  at  Sauk 
Centre,  and  by  removing  Channel  264C1 
and  adding  Channel  232C3  at 
Alexandria  in  numercial  order. 

Federal  Communications  Commission. 
fohn  A,  Karousos, 

Chief.  Allocations  Branch.  Policy  and  HulfS 
Division.  Mass  Media  Bureau 
IFRDoc.  00-32791  Filed  12-26-00:  8:4t  dm] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Summer  Food  Service  Program  for 
Children  Program  Reimbursement  for 
2001 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTWN:  Notice. 

SUMMARY:  This  notice  informs  the  public 
of  the  annual  adjustments  to  the 
reimbursement  rates  for  meals  served  in 
the  Summer  Food  Service  Program  for 
Children  (SFSP).  These  adjustments 
reflect  changes  in  the  Consumer  Price 
Index  and  are  required  by  the  statute 
governing  the  Program.  In  addition, 
further  adjustments  are  made  to  these 
rates  to  reflect  the  higher  costs  of 
providing  meals  in  the  States  of  Alaska 
and  Hawaii,  as  authorized  by  the 
William  F.  Goodling  Child  Nutrition 
Reauthorization  Act  of  1998 

EFFECTIVE  DATE:  Januarv'  1.  2001 


FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  A.  Rothstein,  Section  Chief, 
Summer  Food  Service  Program  and 
Child  and  Adult  Care  Food  Program, 
Child  Nutrition  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park.  Center  Drive, 
Room  1007,  Alexandria,  Virginia  22302, 
(703) 305-2620. 

SUPPLEMENTARY  INFORMATION:  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.559  and  is  subject  to  the  provisions 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule  related 
notice  published  at  48  FR  29114,  June 
24,  1983). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3518),  no  new  recordkeeping  or 
reporting  requirements  have  been 
included  that  are  subject  to  approval 
from  the  Office  of  Management  and 
Budget. 

This  notice  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  Additionally,  this 
notice  has  been  determined  to  be 
exempt  from  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Definitions 

The  terms  used  in  this  Notice  shall 
have  the  meaning  ascribed  to  them  in 
the  regulations  governing  the  Summer 


Food  Service  Program  for  Children  (7 
CFR  part  225). 

Background 

In  accordance  with  section  1 3  of  the 
National  School  Lunch  Act  (NSLA)(42 
U.S.C.  1761)  and  the  regulations 
governing  the  SFSP  (7  CFR  part  225). 
notice  is  hereby  given  of  adjustments  in 
Program  payments  for  meals  served  to 
children  participating  in  the  SFSP  in 
2001.  Adjustments  are  based  on  changes 
in  the  food  away  from  home  series  of 
the  Consumer  Price  Index  (CPI)  for  All 
Urban  Consumers  for  the  period 
November  1999  through  November 
2000. 

Section  104(a)  of  the  William  F. 
Goodling  Child  Nutrition 
Reauthorization  Act  of  1998  (Public  Law 
105-336)  amended  section  12(f)  of  the 
NSLA  (42  U.S.C.  1760(f))  to  allow 
adjustments  to  SFSP  reimbursement 
rates  to  reflect  the  higher  cost  of 
providing  meals  in  the  SFSP  in  Alaska 
and  Hawaii.  Therefore,  this  notice 
contains  adjusted  rates  for  Alaska  and 
Hawaii.  This  change  was  made  in  an 
effort  to  be  consistent  with  other  Child 
Nutrition  Programs,  such  as  the 
National  School  Lunch  Program  and  the 
School  Breakfast  Program,  which 
already  had  the  authority  to  provide 
higher  reimbursement  rates  for 
programs  in  Alaska  and  Hawaii, 

The  2001  reimbursement  rates,  in 
dollars,  for  all  States  excluding  Alaska 
and  Hawaii: 


MAxif^uf^  Per  Meal  Reimbursement  Rates  For  All  States  (not  AK  or  HI) 


Administrative  costs 

Operating  costs       p^^^,  ^^  gelf-prep- 
aration  sites 

Other  types  of 
sites 

Breakfast            

$1.28                        $-1275 

$.1000 

Lunch  or  Supper  

Supplement                           

2.23                           .2325                           .1925 
52                           .0625                            0500 

The  2001  reimbursement  rates,  in  dollars,  for  Alaska: 

Maximum  Per  Meal  Reimbursement  Rates  For  Alaska  Only 

Administrative  costs 


Operating  costs 


Breakfast       

Lunch  or  Supper 
Supplement  


$2.07 

362 

84 


Rural  or  self-prep- 
aration sites 


Other  types  of 
sites 


$.2050  ! 
.3775  : 
.1025 


$1625 
.3125 
0825 


The  2001  reimbursement  rates,  in  dollars,  for  Hawaii: 
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Maximum  Per  Meal  Reimbursement  Rates  For  Hawaii  Only 

^ 

Operating  costs 

Administrative  costs 

Rural  or  self-prep- 
aration sites 

Other  types  of 
sites 

Breakfast 

Lunch  or  Supper 

Supplement 

$1.49 

2.61 

.61 

$  1475 
.2725 
0750 

$1175 
2275 
0575 

The  total  amount  of  payments  to  State 
agencies  for  disbursement  to  Program 
sponsors  will  be  based  upon  these 
Program  reimbursement  rates  and  the 
number  of  meals  of  each  type  served. 
The  above  reimbursement  rates,  for  both 
operating  and  administrative 
reimbursement  rates,  represent  a  2.34 
percent  increase  during  2000  (from 
166.5  in  November  1999  to  170.4  in 
November  2000)  in  the  food  away  from 
home  series  of  the  Consumer  Price 
Index  for  All  Urban  Consumers, 
published  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor, 
The  Department  would  like  to  point  out 
that  the  SFSP  administrative 
reimbursement  rates  continue  to  be 
adjusted  up  or  down  to  the  nearest 
quarter-cent,  as  has  previously  been  the 
case.  Additionally,  operating 
reimbursement  rates  have  been  rounded 
down  to  the  nearest  whole  cent,  as 
required  by  section  11(a)(3)(B)  of  the 
NSLA  (42  U.S.C.  1759  (a)(3)(B)). 

Authority:  Sees.  9.  13  and  14,  National 
.School  Lunch  Act,  as  amended  (42  U.S.C. 
17.58.  1761,  and  1762a). 

Dated:  December  20,  2000. 
George  A.  Braley, 
Acting  Administrator. 

|FR  Doc.  00-32991  Filed  12-2&-00;  8:45  am] 
BILUNG  CODE  3410-30-U 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Stamp  Program:  Research 
Grants  to  Improve  Food  Stamp 
Program  Access 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice  of  availability  of  research 

grants  to  improve  Food  Stamp  Program 

Access  through  Partnerships  and  New 

Technology. 

SUMMARY:  The  Food  and  Nutrition 
Service,  USDA,  announces  a  program  of 
competitively  awarded  grants  and 
cooperative  agreements  for  research  that 
will  improve  the  administrative 
effectiveness  of  the  Food  Stamp 
Program  (FSP)  in  delivering  nutrition 
related  benefits.  Of  particular  interest 


are  efforts  that  will  assist  potentially 
eligible  customers  in  accessing  the  FSP. 
The  grants  will  support  research  on  the 
effects  of  community  partnerships  to 
reach  underserved  populations  such  as 
working  families,  children,  immigrants, 
elderly  and  able-bodied  adults  without 
dependent  children.  This  notice 
summarizes  the  objectives,  the 
eligibility  criteria,  and  the  application 
procedures  for  these  grants. 
DATES:  Applications  must  be  received 
on  or  before  3:00  pm  on  January  5,  2001. 
Applications  received  after  3:00  pm, 
January  5,  2001,  will  not  be  considered 
for  funding. 

ADDRESSES:  To  obtain  program  grant 
application  materials,  and  to  submit 
completed  applications,  please  contact 
the  USDA.  Food  and  Nutrition  Service. 
Contract  Management  Branch.  Room 
220.  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302.  Attn:  Patsy 
Palmer.  Grant  application  material  can 
also  be  obtained  at  the  Department  s 
web  site  at  http://wwvi-.fns.usda.gov/fsp/ 
GRANTS /ProgramAccess. HTM. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Seward,  Food  Stamp  Program, 
at  703-305-2428,  or  via  Internet  mail  at 
pat.seward@fns.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Legislative  Authority 

Under  section  17(a)(1)  of  the  Food 
Stamp  Act  of  1977.  (the  Act).  7  U.S.C. 
2026(a)(1),  the  Food  and  Nutrition 
Service  intends  to  make  grants  for 
research  to  improve  FSP  access  and  the 
education  of  potentially  eligible  non- 
participants  about  the  nutrition  and 
health  benefits  of  the  FSP.  The  Food 
and  Nutrition  Service  expects  to  make 
available  at  least  $3,000,000  but  no 
more  than  $3,500,000  for  Fiscal  Year 
2001  to  fund  competitive  grants  for 
research  in  the  form  of  demonstration 
projects.  The  competitive  grants  will  be 
awarded  to  encourage  research  by  non- 
food stamp  governmental  authorities 
[e.g..  State/local  school  districts,  public 
health  clinics),  cooperating  nonprofit 
grassroots  customer  organizations, 
institutions  of  higher  education  (e.g., 
1890's  Colleges  and  Universities), 
foundations  and  other  non-profit 
research  institutes.  If  a  joint  project  is 


awarded,  the  grant  award  will  be  made 
to  the  lead  agency  or  organization. 
Current  Food  and  Nutrition  Service 
grantees  may  compete  under  the 
requirements  of  the  solicitation  but  not 
for  extensions  of  previously  funded 
projects.  This  solicitation  is  not 
intended  to  extend  or  continue 
previously  funded  projects. 

Description  of  Research  Projects 

Research  is  a  systematic  inquir>', 
including  demonstration  projects,  into  a 
subject — in  this  case,  ways  to  facilitate 
participation  in  the  Food  Stamp 
Program  among  people  eligible  for  its 
benefits.  The  Food  and  Nutrition 
Service  will  conduct  a  competition  for 
grants  for  research  on  measures  that 
may  identify  and  educate  food  stamp 
eligibles  not  currently  participating  in 
the  program — including,  but  not  limited 
to,  the  working  poor,  children, 
immigrants,  elderly  and  able-bodied 
adults  without  dependent  children — 
about  the  nutrition  benefits,  eligibilit\' 
requirements,  and  application 
procedures  of  the  FSP.  The  Food  and 
Nutrition  Service  is  seeking  research 
that  will  produce  information  on  the 
effectiveness  of  FSP  program  deliver^' 
with  special  emphasis  on  methods  used 
to  improve  access  to  low-income 
families  and  individuals  to  the  nutrition 
benefits  of  the  FSP.  The  Food  and 
Nutrition  Service  will  analyze  the 
information  collected  and  reported  by 
grantees  at  the  end  of  the  project.  Such 
research  projects  could  include: 

•  Informational  and  educational 
projects  about  the  nutrition  benefits, 
eligibility  rules,  and  application 
procedures  of  the  program: 

•  Projects  testing  the  effects  of 
assistance  with  the  application 
procedures,  including  eligibility  pre- 
screening  services:  and, 

•  New  approaches  such  as  "one-stop 
shopping"  or  joint  client-oriented 
service  delivery  strategies. 

We  expect  to  receive  proposals  at 
various  funding  levels  and  expect  to 
make  awards  up  to  $300,000  each, 
depending  upon  the  number  and  quality 
of  the  proposals  received.  The  duration 
of  the  research  projects  may  be  up  to  but 
may  not  exceed  24  months,  depending 
upon  the  type  and  complexity  of  the 
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projects  proposed.  Successful 
applications  will  demonstrate  one  or 
more  of  the  following  characteristics: 

•  The  feasibility  for  widespread 
replication  if  proven  effective  and 
efficient; 

•  Client-orientation  research  projects 
carried  out  by  grassroots  organizations 
or  others  with  close  ties  to  the  target 
population  groups  mentioned  above; 

•  Researcn  designed  to  demonstrate 
joint  public/private  partnerships  that 
deliver  high  quality  customer  service; 

•  Research  that  identifies  critical 
barriers  to  food  stamp  participation 
among  client  group(s)  and  specific  to 
overcome  these  barriers; 

•  Detailed  information  on  th^ 
proposed  research  including  research 
project  design,  staffing  information, 
methods  used,  partnerships  developed, 
timeframes,  successes,  and  lessons 
lecUTied;  and. 

•  The  capability  of  the  subject  of  the 
research  to  be  sustained  with  local 
resources  beyond  the  grant  period,  and 
the  transferability  of  the  research 
results. 

Eligibility 

Applications  may  be  submitted 
individually  or  jointly.  The  Food  and 
Nutrition  Ser\'ice  encourages  project 
applications  bv  non-food  stamp 
governmental  authorities  (e.g.,  State/ 
local  school  districts,  public  health 
clinics),  and/or  cooperating  nonprofit 
grassroots  customer  organizations. 
Applications  must  contain  a  thorough 
description  of  how  and  for  whom  the 
grant  funds  will  be  used  for  the  entire 
period  of  the  grant  award.  Grant 
applicants  will  be  required  to  provide 
substantial  descriptive  documentation 
of  their  partnerships  and  letters  of 
commitment  or  memoranda  of 
understanding  from  all  partner 
agencies/organizations. 

Availability  of  Funds 

A  minimum  of  $3,000,000  and  a 
maximum  of  $3,500,000  is  available  in 
Fiscal  Year  2001  from  FSP  funds  for  this 
program.  Grant  awards  will  be  made  to 
successful  proposers  in  Fiscal  Year 
2001.  Project  duration  may  extend 
beyond  Fiscal  Year  2001,  but  will  not 
extend  beyond  24  months  from  the  date 
of  award.  The  grant  award  will  be  100 
percent  Federal  funding  with  no 
matching  requirement.  Grant  funds  are 
not  available  for  the  conduct  of  studies 
or  evaluations,  although  applicants  are 
free  to  draw  upon  existing  evaluations 
in  designing  their  proposals.  The  Food 
and  Nutrition  Service  may  award 
competitive  grants  or  cooperative 
agreements  under  this  announcement 
Applicants  need  not  specify  the  type  of 


award  in  their  proposal.  The  Food  and 
Nutrition  Service  reserves  the  right  to 
determine  the  tvpe  of  award  based  on 
the  criteria  set  out  in  31  U.S.C.  6305. 
Completion  of  the  grant  does  not 
obligate  the  Food  and  Nutrition  Service 
to  a  continued  relationship,  either 
financial  or  technical,  with  the  grantee. 

Authority:  7  L'.S.C.  202B(a)(l) 

Dated  December  20.  2000. 
Geoffje  A.  Braley. 

Acting  Administrator.  Food  and  Nutrition 
Service. 
|FR  Doc.  00-32992  Filed  12-26-00;  8:45  ami 

BILLING  CODE  3410-^0-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisor\'  Committee  will  hold  a 
meeting  on  January  18.  2001.  at  Tahoe 
Seasons  Resort.  3901  Saddle  Rd.,  South 
Lake  Tahoe,  (]A.  This  Committee, 
established  by  the  Secretary  of 
Agriculture  on  December  15.  1998  (64 
FR  2876)  is  chartered  to  provide  advice 
to  the  Secretary  on  implementing  the 
terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretary. 

DATES:  The  meeting  will  be  held  January 
18,  2001,  beginning  at  9  a.m.  and  ending 
at  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Tahoe  Seasons  Resort,  3901  Saddle  Rd., 
South  Lake  Tahoe,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maribeth  Gustafson  or  Jeannie  Stafford, 
Lake  Tahoe  Basin  Management  Unit, 
Forest  Service,  870  Emerald  Bay  Road 
Suite  1,  South  Lake  Tahoe,  CA  96150, 
(530) 573-2773. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executives 
Committees.  Items  to  be  covered  on  the 
agenda  include:  (1)  Science  Advisory 
Group  presentation;  (2)  Budget 
Subcommittee  reports;  (3)  urban  lot 
management  program;  (4)  threshold 
review;  (5)  Sierra  Nevada  Framework 
and/or  Restoration  Act;  (6)  adaptive 
management;  (7)  programmatic 
envirormiental  review  of  the 
Environmental  Improvement  Project; 
and  (8)  public  comment.  All  Lake  Tahoe 
Basin  Federal  Advisory  Committee 
meetings  are  open  to  the  public. 


Interested  citizens  are  encouraged  to 
attend.  Issues  may  be  brought  to  the 
attention  of  the  Committee  during  the 
open  public  comment  period  at  the 
meeting  or  by  filing  written  statements 
with  the  secretarv'  for  the  Committee 
before  or  after  the  meeting.  Please  refer 
anv  written  comments  to  the  Lake 
Tahoe  Basin  Management  Unit  at  the 
contact  address  stated  above. 

Dated:  December  19,  2000. 
Maribeth  Gustafson, 

Forest  Supenisor 

[FR  Doc.  00- .32877  Filed  12-26-00:  8:45  am] 

8ILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Indiana 

agency:  Natural  Resources 

Conservation  Service  (NRCS), 

Agriculture. 

ACTION:  Notice  of  availability  of 

proposed  changes  in  Section  FV  of  the 

FOTG  of  the  NRCS  in  Indiana  for  review 

and  comment. 

summary:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  a  revised  conservation 
practice  standard  in  Section  IV  of  the 
FOTG.  The  revised  standard  is  Grassed 
Waterway  (412).  This  practice  may  be 
used  in  conservation  systems  that  treat 
highly  erodible  land  and/or  wetlands. 
DATES:  Comments  will  be  received  until 
on  or  before  January  26,  2001. 
addresses:  Address  all  requests  and 
comments  to  Jane  E.  Hardisty,  State 
Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapolis,  Indiana 
46278.  Copies  of  this  standard  will  be 
made  available  upon  written  request. 
You  may  submit  your  electronic 
requests  and  comments  to 
darrell.brown@in.usda.gov. 

FOR  further  INFORMATION  CONTACT:  Jane 
E.  Hardisty.  317-290-3200. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  after  enactment  of  the  law, 
revisions  made  to  NRCS  state  technical 
guides  used  to  carry  out  highly  erodible 
land  and  wetland  provisions  of  the  law, 
shall  be  made  available  for  public 
review  and  conmient.  For  the  next  30 
days,  the  NRCS  in  Indiana  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
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determination  will  be  made  by  the 
NRCS  in  Indiana  regeirding  disposition 
of  those  comments  and  a  final 
determination  of  changes  will  be  made. 

Dated:  December  11,  2000. 
Jane  E.  Hardisty, 

State  Conservationist,  Indianapolis,  Indiana. 
(FR  Doc.  00-32971  Filed  12-26-00;  8:45  am] 

BILLING  CODE  3410-16-^ 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to  section 
IV  of  the  Field  Office  Technical  Guide 
(FOTG)  of  the  Natural  Resources 
Conservation  Service  In  Indiana 

AGENCY:  Natural  Resources 

Conservation  Service  (NRCS), 

Agriculture. 

ACTION:  Notice  of  availability  of 

proposed  changes  in  section  IV  of  the 

FOTG  of  the  NRCS  in  Indiana  for  review 

and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  a  revised  conservation 
practice  standard  in  section  IV  of  the 
FOTG.  The  revised  standard  is  Closiire 
of  Waste  Impoundments  (360).  This 
practice  may  be  used  in  conservation 
systems  that  treat  highly  erodible  land 
and/or  wetlands. 

DATES:  Comments  will  be  received  until 
on  or  before  January  26,  2001. 

ADDRESSES:  Address  all  requests  and 
comments  to  Jane  E.  Hardisty,  State 
Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapolis,  Indiana 
46278.  Copies  of  this  standard  will  be 
made  available  upon  written  request. 
You  may  submit  your  electronic 
requests  and  comments  to 
darrell.brown@in.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Hardisty,  317-290-3200. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  after  enactment  of  the  law, 
revisions  made  to  NRCS  state  technical 
guides  used  to  carry  out  highly  erodible 
land  and  wetland  provisions  of  the  law, 
shall  be  made  available  for  public 
review  and  comment.  For  the  next  30 
days,  the  NRCS  in  Indiana  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Indiana  regarding  disposition 
of  those  comments  and  a  final 
determination  of  changes  will  be  made. 


Dated:  December  11.  2000. 
Jane  E.  Hardisty, 

State  Conservationist.  Indianapolis.  Indiana 
[FR  Doc.  00-32972  Filed  12-26-00:  8:45  am] 

BILUNG  CODE  3410-16-U 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  In  Indiana 

AGENCY:  Natural  Resources 

Conservation  Service  (NRCS), 

Agriculture. 

ACTION:  Notice  of  availability  of 

proposed  changes  in  section  IV  of  the 

FOTG  of  the  NRCS  in  Indiana  for  review 

and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  a  revised  conservation 
practice  standard  in  Section  FV  of  the 
FOTG.  The  revised  standard  is  Waste 
Storage  Facility  (313).  This  practice  may 
be  used  in  conservation  systems  that 
treat  highly  erodible  land  and/or 
wetlands. 

DATES:  Comments  will  be  received  until 
on  or  before  January  26,  2001. 
ADDRESSES:  Address  all  requests  and 
comments  to  Jane  E.  Hardisty,  State 
Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapolis,  Indiana 
46278.  Copies  of  this  standard  will  be 
made  available  upon  written  request. 
You  may  submit  your  electronic 
requests  and  comments  to 
darrell.brown@in.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Hardisty,  317-290-3200. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  after  enactment  of  the  law, 
revisions  made  to  NRCS  state  technical 
guides  used  to  carry  out  highly  erodible 
land  and  wetland  provisions  of  the  law, 
shall  be  made  available  for  public 
review  and  comment.  For  the  next  30 
days,  the  NRCS  in  Indiana  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Indiana  regarding  disposition 
of  those  comments  and  a  final 
determination  of  changes  will  be  made. 

Dated:  December  11,  2000. 
Jane  E,  Hardisty, 

State  Conser\'ationist.  Indianapolis.  Indiana. 
jFR  Doc.  00-32973  Filed  12-26-00:  8:45  am] 

BILUNG  CODE  3410-16-U 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Indiana 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS), 
Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Indiana  for  review 
and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  a  revised  conser\'ation 
practice  standard  in  section  IV  of  the 
FOTG.  The  revised  standard  is  Waste 
Treatment  Lagoon  (359).  This  practice 
may  be  used  in  conservation  systems 
that  treat  highly  erodible  land  and/or 
wetlands. 

DATES:  Comments  will  be  received  until 
January  26.  2001. 

ADDRESSES:  Address  all  requests  and 
comments  to  Jane  E.  Hardisty,  State 
Conser\'ationist,  Natural  Resources 
Conser\'ation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapolis,  Indiana 
46278.  Copies  of  this  standard  will  be 
made  available  upon  written  request. 
You  may  submit  your  electronic 
requests  and  comments  to 
daiTell.brown@in.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Hardisty,  317-290-3200. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  after  enactment  of  the  law, 
revisions  made  to  NRCS  state  technical 
guides  used  to  carrv'  out  highly  erodible 
land  and  wetland  2  provisions  of  the 
law,  shall  be  made  available  for  public 
review  and  comment.  For  the  next  30 
days,  the  NRCS  in  Indiana  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Indiana  regarding  disposition 
of  those  comments  and  a  final 
determination  of  changes  will  be  made. 

Dated:  December  11.  2000. 
Jane  E.  Hardisty. 

State  Conservationist.  Indianapolis.  In  ana. 
[FR  Doc  00-32974  Filed  12-26-00;  8:45  ami 
BILLING  CODE  3410-16-U 
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DEPARTMENT  OF  COMMERCE 

[1.0.  122000A] 

Submission  For  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  IJ.S.C. 
Chapter  35). 

Agencv:  National  Oceanic  and 
.■\tmospheric  Administration  (NO.AA). 

Title:  Shoreside  Processor  Electronir 
Logbook  Reports  for  the  Alaska  Bering 
Sea/Aleutian  Islands  Pollock  and  Pacifii 
Cod  Fisheries 

Form  Number(s):  None 

OMB  Approval  Number:  None 

Tvpe  of  Request:  Emergency 

Burden  Hours:  887 

Number  of  Respondents:  19 

Average  Hours  Per  Response:  35 
minutes 

Needs  and  Uses:  The  American 
Fisheries  Act  (AFA)  imposed  major 
structural  changes  on  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
(BSAI)  pollock  fishery,  which  is 
managed  by  National  Marine  Fisheries 
Service  (NMFS),  Alaska  Region.  These 
changes  include  addition  of  new 
recordkeeping  and  reporting 
requirements  for  participation  in  the 
BSAI  pollock  fishery  for  processors  that 
receive  groundfish  from  AFA  catcher 
vessels  and  for  BSAI  pollock  fishery 
cooperatives  formed  under  the  AFA.  On 
November  30.  2000.  NMFS  released  the 
Biological  Opinion  assessing  the 
groundfish  fisheries  of  the  BSAI  and 
GOA  and  effects  on  Steller  sea  lions  as 
required  by  the  Endangered  Species  Act 
(ESA).  As  a  result,  changes  are  required 
to  recordkeeping  and  reporting 
procedures  in  order  to  facilitate 
management  of  fisheries  bv  National 
Marine  Fisher\'  Service  (NMFS). 
Existing  requirements  for  electronic 
reporting  by  shoreside  processors  will 
be  extended  to  processors  that  receive 
Pacific  cod  harvested  in  the  Pacific  cod 
directed  fisher\'  and  to  processors 
receiving  pollock  from  the  pollock 
directed  fisherv 

Affected  Public:  Business  and  other 
for-profit 

Frequency:  On  occasion 

Respondents  Obligation:  Mandatorv 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clavton. 
DOC  Forms  Clearance  Officer,  (202) 
482-3129.  Department  of  Commerce, 
Room  6086.  14th  and  Constitution 


Avenue,  NVV.  Washington,  DC  20230  (or 
via  the  Internet  at  MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  10  davs  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202.  N(nv  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  De(  ember  19.  2000. 
Madeleine  Clayton, 

Dfpai-tnwnlal  Farms  (Clearance  Officer,  Office 

of  the  (^hiff  Information  Officer. 

IKK  Due.  0(I-.13UU1  Filed  12-26-00:  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

[97-BXA-01] 

In  the  Matter  of:  Modern  Engineering 
Services,  LTD.,  P.O.  Box  1727, 
Islamabad,  Palilstan,  also  l^nown  as 
Engineering  and  Technical  Services, 
P.O.  Box  2639,  Islamabad,  Paldstan, 
Respondent;  Decision  and  Order 

On  April  1.  1997.  the  Office  of  Export 
Enforcement.  Bureau  of  Export 
Administration,  United  States 
Department  of  ("omnierce  (hereinafter 
■'BX^\").  issued  a  charging  letter 
initiating  this  administrative  proceeding 
against  Modern  Engineering  Services, 
Ltd.,  also  known  as.  Engineering  and 
Technical  .Services  (MES).  The  charging 
letter  alleged  that  MES  committed  two 
violations  of  the  Export  Administration 
Regulations  (currentlv  codified  at  15 
CFR  parts  730-774  (2000))  (the 
Regulations) ',  issued  under  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U  S C.A.  app.  2401-2420 (1991  & 
Supp   2000)  and  Pub.  L.  No.  106-508) 
(the  Act)  -  Specifically,  the  charging 
letter  alleges  that  on  or  about  April  1. 
1992.  and  November  27.  1992.  U.S. 
exporters,  based  upon  information 
provided  to  them  by  MES,  represented 


'  The  alleged  violations  occurrpd  in  1992.  The 
Kegulation.s  governing  the  violations  at  issue  are 
found  in  the  1992  version  of  thf  Code  of  Federal 
Regulations  (15  CFR  Parts  768-799  1 1992))  Those 
Regulations  define  the  violations  that  BX;^  alleges 
occurred  and  are  referred  to  hi-reinafliT  as  the 
former  Regulations.  Since  thai  time  th-'  Reijulations 
have  heen  reorganized  and  reslruLtured:  the 
restructured  Regulations  establish  the  procedures 
that  apply  tu  the  matters  set  forth  herein. 

•The  Act  e.xpired  on  .August  20.  1994   Executive 
Order  12924  (3  CFR.  1994  Comp.  917  (1995)). 
which  has  heen  extended  hy  suir essive  Presidential 
Notices,  the  most  recent  being  that  of  .August  3. 
2000  (65  Fed.  Reg.  48347,  August  8.  2000)). 
continued  the  Regulations  in  effect  under  the 
International  Emergencv  Econoinir  Powers  .\t;t  (5(1 
I'.S.C.A.  1701-1706  (1991  &  Supp   2000)).  The  Act 
was  reauthorized  on  November  13,  2000  See  Pub 
L.  No.  106-508.  November  13.  2000 


on  export  license  applications,  export 
control  documents  as  defined  in  section 
770.2  of  the  former  Regulations,  that 
MES  was  located  at  House  No.  22621  I- 
10/2.  Islamabad,  Pakistan,  and  No.  1 
Street  #17,  f-8-3  Rawalpindi, 
Islamabad,  Pakistan,  respectively,  when 
in  fact  MES  was  not  located  at  either  of 
those  addresses.  BXA  alleges  that  by 
making  false  and  misleading 
misrepresentations,  statements,  or 
certifications  of  material  fact,  directly  or 
indirectly,  to  BXA,  in  connection  with 
the  preparation,  submission,  issuance, 
use  or  maintenance  of  an  export  control 
document,  MES  committed  two 
violations  of  section  787.5(a)(1)  of  the 
former  Regulations. 

Section  766.3(b)(1)  of  the  Regulations 
provides  that  notice  of  issuance  of  a 
charging  letter  shall  be  served  on  a 
respondent  "[bly  mailing  a  copy  by 
registered  or  certified  mail  addressed  to 
the  respondent  at  respondent's  last 
known  address."  BXA  has  established 
that  notice  of  issuance  of  the  charging 
letter  was  served  on  MES  in  accordance 
with  section  766.3(b)(1)  of  the 
Regulations.  BXA  presented  evidence 
that  on  April  1,  1997,  BXA  sent  the 
charging  letter  by  registered  mail  to 
MES  at  MES's  last  known  address. 

As  to  the  date  of  service,  BXA  alleges 
that  June  30,  1997  should  be  the  date  of 
deliven,'  as  that  is  the  date  MES 
constructively  refused  service  of 
process.  BXA's  position  is  based  upon 
section  766.3(c)  of  the  Regulations, 
which  provides  that  "[t]he  date  of 
service  of  notice  of  the  issuance  of  a 
charging  letter  instituting  an 
administrative  enforcement  proceeding 
...  is  the  date  of  its  deliver}',  or  of  its 
attempted  delivery  if  delivery  is 
refused."  I  find  that  June  30,"l997  shall 
be  the  date  of  attempted  delivery.  As 
stated  above.  BXA  sent  the  charging 
letter  to  MES's  last  known  addresses  by 
registered  mail.  BXA  also  presented 
evidence  that  it  made  diligent  and  good 
faith  efforts  to  locate  MES,  including 
visiting  MES's  last  known  address  in 
Pakistan  and  trying  to  send  the  charging 
letter  by  facsimile  to  MES's  last  known 
fax  number,  as  BXA  did  not  receive  a 
return  receipt  for  the  charging  letter. 
Further,  BXA  has  stated  that  the  United 
States  Postal  Service  informed  BXA  that 
it  takes  a  maximum  of  90  days  for  a 
letter  sent  by  registered  mail  from  the 
United  States  to  reach  Pakistan.  Hence, 
as  the  charging  letter  was  sent  on  April 
1,  1997,  it  is  appropriate  to  find  that  the 
charging  letter  reached  Pakistan  no  later 
than  June  30,  1997. 

Section  766.6(a)  of  the  Regulation 
provides,  in  pertinent  part,  that  "[tlhe 
respondent  must  answer  the  charging 
letter  within  30  days  after  being  served 
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with  notice  of  issuance  of  the  charging 
letter*  *   *"  Hence,  as  service  was 
effected  on  June  30, 1997,  MES's  answer 
to  the  charging  letter  was  due  no  later 
than  August  1,  1997.  MES  did  not  file 
an  answer  to  the  charging  letter.  MES  is 
therefore  in  default.  Thus,  pursuant  to 
section  766.7  of  the  Regulations,  BXA 
moved  the  Administrative  Law  judge 
(hereinafter  the  "ALJ")  to  find  the  facts 
to  be  as  alleged  in  the  charging  letter 
and  render  a  Recommended  Decision 
and  Order. 

Following  BXA's  motion,  the  ALJ 
issued  a  Recommended  Decision  and 
Order  in  which  he  found  the  facts  to  be 
as  alleged  in  the  charging  letter,  and 
concluded  that  those  facts  constitute 
two  violations  of  section  787.5(a)(1)  of 
the  former  Regulations  by  MES,  as  BXA 
alleged.  The  ALJ  also  agreed  with  BXA's 
recommendation  that  the  appropriate 
penalty  to  be  imposed  for  the  violations 
is  a  denial  of  MES's  export  privileges  for 
ten  years. 

As  provided  by  section  766.22  of  the 
Regulations,  the  Recommended 
Decision  and  Order  has  been  referred  to 
me  for  final  action.  Based  on  my  review 
of  the  entire  record,  I  affirm  the  findings 
of  fact  and  conclusions  of  law  in  the 
Recommended  Decision  and  Oder  of 
the  ALJ. 

Accordingly,  It  Is  Therefore  Ordered, 
First,  that,  for  a  period  of  ten  years  from 
the  date  of  this  Order,  Modem 
Engineering  Services,  House  No.  2262  I- 
10/2,  Islamabad,  Pakistan,  also  known 
as  Engineering  and  Technical  Services, 
No.  1  Street  «17,  f-ft-3  Rawalpindi, 
Islamabad,  Pakistan,  and  all  of  its 
successors  or  assigns,  officers, 
representatives,  agents,  and  employees, 
may  not,  directly  or  indirectly, 
participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  dociunent; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  frxim  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 


or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Second,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  einy  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  finm  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  that  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  wiU  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Third,  that,  after  notice  and 
opportimity  for  comment  as  provided  in 
section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  the  denied 
person  by  affiUation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  made  subject  to  the 
provisions  of  this  Order. 

Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regidations  are  the 
foreign-produced  direct  product  of  U.S. - 
origin  technology. 

Fifth,  that  this  Order  shall  be  served 
on  MES  and  on  BXA,  and  shall  be 
published  in  the  Federal  Register. 


This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Dated:  December  14.  2000. 
William  A,  Reinsch, 

Under  Secretary  for  Export  Administration 
[PR  Doc.  00-32908  Filed  12-26-00;  8:45  am] 
BILUNG  CODE  3510-OT-M 


DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 
[A-S65-801] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless 
Steel  Butt-Weld  Pipe  Fittings  From  the 
Philippines 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  December  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  or  Robert  James  at  (202)  482-2924 
and  (202)  482-0649,  respectively. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 
SUPPUEMENTARY  INFORMATION: 

Appticable  Statute  and  Regidatiens 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act)  are  references 
to  the  provisions  effective  January  1 , 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (1999). 

Final  DeterminatioB 

We  determine  that  stainless  steel  butt- 
weld  pipe  fittings  from  the  Philippines 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Act.  The  estimated  margin  of  sales 
are  shown  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

The  Department  published  the 
preliminary  determination  of  sales  at 
less-than-fair-value  on  August  2,  2000. 
See  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
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Stainless  Steel  Butt-Weld  Pipe  Fittings 
from  the  Philippines.  65  FR  47393 
(August  2.  2000)  {Preliminary 
Determination).  Since  then  the 
following  events  have  occurred: 

The  Department  conducted 
verifications  of  the  cost  responses  of 
Tung  Fong  Industrial  Co..  Ltd  (Tun^ 
Fong)  from  September  25  through 
September  29.  2000  and  the  sales 
responses  of  Tung  Fong  from  October  2 
to  October  6,  2000.  See  the 
"Verification"  section  (below). 

The  Department  performed  a  post- 
preliminar\'  analysis  for  Tung  Fong.  It 
put  this  analysis  on  the  record  of  this 
investigation  on  November  2,  2000. 

The  petitioners.  Tung  Fong,  and  Enlin 
Steel  Corporation  (Enlin)  filed  case 
briefs  on  November  15.  2000.  The 
petitioners  and  Enlin  filed  rebuttal 
briefs  on  November  22.  2000.  Tung  Fong 
filed  its  rebuttal  brief  on  November  24. 
2000. 

Critical  Circumstances 

According  to  section  733(e)  of  the 
Tariff  Act.  the  Department  must 
examine  whether  there  is  a  reasonable 
basis  to  believe  or  suspect  that  (A)(i) 
there  is  a  history  of  dumping  and 
material  injury  by  reason  of  dumped 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period.  Section  351.206(h)(1)  of 
the  Department's  regulations  provides 
that,  in  determining  whether  imports  of 
the  subject  merchandise  have  been 
"massive."  the  Department  normally 
will  examine:  (i)  The  volume  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consumptu)n 
accounted  for  bv  the  imports.  In 
addition,  section  351.206(h)(2)  of  the 
Department's  regulations  provides  that 
an  increase  in  imports  during  the 
"relatively  short  period"  of  over  15 
percent  may  be  considered  "massive." 
Section  351.206(1)  of  the  Department's 
regulations  defines  "relatively  short 
period"  normally  as  the  period 
beginning  on  the  date  the  proceeding 
begins  (i.e..  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later 

As  in  the  preliminary  determination, 
we  continue  to  find  critical 
circumstances  for  respondent  Enlin. 
(Enlin  did  not  comment  on  this 
determination  in  its  case  brief.)  See  the 
Preliminary  Determination  at  47396  for 


an  explanation  of  the  basis  for  the 
Department's  determination. 

With  respect  to  Tung  Fong,  we  impute 
knowledge  of  dumping  with  regard  to 
exports  by  this  company  based  on  Tung 
Fong's  final  dumping  margin  being 
greater  than  25  percent.  See  Certain  Cut- 
to-Length  Carbon  Steel  Plate  from  the 
People's  Republic  of  China:  Preliminary- 
Determination  of  Sales  at  Less-Than- 
Fair-Value.  62  FR  31972.  31978  (June 
11,  1997).  We  also  find  that  there  was 
a  massive  increase  in  imports  over  a 
relatively  short  period  of  time.  See  Tung 
Fong's  export  volumes  provided  in  its 
August  8.  2000  sublnission,  p.  E447. 
Based  on  this  information  we  make  an 
affirmative  final  determination  of 
critical  circumstances  with  regard  to 
Tung  Fong. 

With  respect  to  companies  in  the  "all 
others"  category,  it  is  the  Department's 
normal  practice  to  base  its 
determination  on  the  experience  of 
investigated  companies.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon-Quality  Steel  Plate  From  Japan. 
64  FR  73215.  73218  (December  29. 
1999),  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Steel  Concrete 
Re  in  fore  mg  Bars  from  Turkey.  62  FR 
9737,  9741  (March  4,  1997).  However, 
for  companies  in  the  "all  others" 
category,  we  do  not  use  adverse  facts 
available.  Accordingly,  we  cannot 
utilize  the  dumping  margins  of  Tung 
Fong  oT  Enlin  in  making  this 
determination  because  they  were  both 
based,  at  least  partially,  on  adverse  facts 
available.  Therefore,  since  we  have  no 
other  basis  on  which  to  impute 
knowledge  of  dumping,  we  make  a 
negative  final  determination  with 
respect  to  "all  others."  See  also  the 
Preliminary  Determination  at  47396. 

Period  of  Investigation 

The  period  of  investigation  is  October 
1.  1998  through  September  30,  1999. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrativf?  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Joseph 
Spetrini.  Deputy  Assistant  Secretary, 
Import  Administration,  to  Troy  Cribb, 
Assistant  Secretary  for  Import 
Administration,  dated  the  same  date  as 
publication  of  this  notice,  which  is 
hereby  adopted  by  this  notice.  A  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded,  all  of 
which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  appendLX.  Parties  can  find  a 


complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  room 
B-099  of  the  Department  of  Commerce 
building.  In  addition,  a  complete 
version  of  the  Decision  Memo  can  be 
accessed  directly  on  the  internet  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  certain  stainless  steel 
butt-weld  pipe  fittings.  Certain  stainless 
steel  butt-weld  pipe  fittings  are  under 
14  inches  in  outside  diameter  (based  on 
nominal  pipe  size),  whether  finished  or 
unfinished.  The  product  encompasses 
all  grades  of  stainless  steel  and 
"commodity"  and  "specialty"  fittings. 
Specifically  excluded  from  the 
definition  are  threaded,  grooved,  and 
bolted  fittings,  and  fittings  made  from 
any  material  other  than  stainless  steel. 

The  fittings  subject  to  these 
investigations  are  generally  designated 
under  specification  ASTM  A403/ 
A403M,  the  standard  specification  for 
Wrought  Austenitic  Stainless  Steel 
Piping  Fittings,  or  its  foreign 
equivalents  (e.g.,  DIN  or  JIS 
specifications).  This  specification  covers 
two  general  classes  of  fittings.  WP  and 
CR,  of  wrought  austenitic  stainless  steel 
fittings  of  seamless  and  welded 
construction  covered  by  the  latest 
revision  of  ANSI  B16.9.  ANSI  B16.11. 
and  ANSI  B16.28.  Pipe  fittings 
manufactured  to  specification  ASTM 
A774,  or  its  foreign  equivalents,  are  also 
covered  by  these  investigations. 

These  investigations  do  not  apply  to 
cast  fittings.  Cast  austenitic  stainless 
steel  pipe  fittings  are  covered  by 
specifications  A351/A351M,  A743/ 
743M,  and  A744/A744M, 

The  stainless  steel  butt-weld  pipe 
fittings  subject  to  these  investigations 
are  currently  classifiable  under 
subheading  7307.23.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Currency  Conversion 

We  made  currency  conversions  into 
United  States  dollars  in  accordance  with 
section  77A(a)  of  the  Tariff  Act  based  on 
exchange  rates  in  effect  on  the  dates  of 
the  United  States  sales,  as  provided  by 
the  Dow  Jones  Business  Information 
Services. 
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Verification 

As  provided  in  section  782{i)  of  the 
Tariff  Act,  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures, 
including  examination  of  relevant 
accounting  and  production  records,  as 
well  as  original  source  documents 
provided  by  the  respondent. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
stainless  steel  butt-weld  pipe  fittings 
from  the  Philippines  were  made  in  the 
United  States  at  less  than  fair  value,  we 
compared  U.S.  export  price  sales  to  the 
normal  value  (NV).  Our  calculations 
followed  the  methods  described  in  the 
preliminary  determination,  except  as 
noted  below  and  in  the  final 
determination  calculation 
memorandum,  dated  the  same  date  as 
the  date  of  this  notice,  which  has  been 
placed  in  the  file  in  Room  B-099  of  the 
Department  of  Commerce. 

l.EP 

For  the  price  to  the  United  States,  we 
used  EP  as  defined  in  section  772  of  the 
Tariff  Act.  We  calculated  EP  using  the 
same  method  as  in  the  preliminary 
determination,  with  the  following 
exception: 

1.  We  made  corrections  to  Timg 
Fong's  data  for  individual  sales  for  bank 
charges  and  imputed  credit  benefit 
based  on  findings  at  the  sales 
verification.  For  specifics,  see  the  final 
determination  analysis  memorandiun 
from  Fred  Baker  to  the  file  (analysis 
memorandiun)  dated  the  same  date  as 
the  date  of  publication  of  this  notice. 

2.NV 

We  used  the  same  method  to  calculate 
NV  as  that  described  in  the  preliminary 
determination,  with  the  following 
exceptions: 

1.  We  included  all  third-coimtry  sales 
in  the  calculation  regardless  of  whether 
they  were  above  or  below  the  cost  of 
production; 

2.  We  compared  U.S.  sales  only  to 
third-country,  sales  with  identical 
product  characteristics; 

3.  For  all  U.S.  sales  vdthout  an 
identical  match  in  the  third-country 
market,  we  assigned  an  NV  comparison 
equivalent  to  the  highest  margin  for  any 
U.S.  sale  that  had  an  identical  match  in 
the  third-coimtry  market; 

4.  We  made  corrections  to  Timg 
Fong's  data  for  individual  sales  for  sales 
dates  and  international  freight  based  on 
findings  at  the  sales  verification.  See  the 
analysis  memorandum  for  specifics. 


Use  of  Facts  Available 

For  a  discussion  of  our  application  of 
facts  available,  see  the  "Facts  Available" 
section  of  the  Decision  Memo,  which  is 
on  file  in  B-099  and  available  on  the 
internet  at  ia.ita.doc.gov. 

All  Others 

Piirsuant  to  section  735(5)(A)  of  the 
Tariff  Act,  the  estimated  "all-others" 
rate  is  equal  to  the  estimated  weighted- 
average  dumping  margin  established  for 
Tung  Fong, 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(cl(l)(B)  of  the  Tariff  Act,  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  the  liquidation  of 
all  entries  of  stainless  steel  butt-weld 
pipe  fittings  from  the  Philippines 
manufactured  by  Erdin  that  are  entered, 
or  withdrawal  from  warehouse,  for 
consimiption  on  or  after  May  4,  2000, 
the  date  ninety  days  prior  to  the  August 
2,  2000  publication  of  the  Preliminary 
Determination  in  the  Federal  Register. 
We  will  also  instruct  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  stainless  steel  butt-weld  pipe 
fittings  manufactured  by  Tung  Fong  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
May  4,  2000.  We  will  instruct  the 
Customs  Service  to  suspend  liquidation 
for  all  other  exporters  of  stainless  steel 
butt-weld  pipe  fittings  that  are  entered, 
or  withdrawn  from  warehouse, 
beginning  August  2,  2000.  The  Customs 
Service  shall  continue  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted  average  dumping 
margin,  as  indicated  in  the  chart  below. 
These  cash  deposit  instructions  will 
remain  in  effect  imtil  further  notice. 


Manufacturer/exporter 

Margin 
(percent) 

Enlin  Steel  Corporation  

Tung  Fong  Industrial  Co.,  Ltd. 
All  Others 

33.81 
33.81 
33.81 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Tariff  Act,  we  have  notified  the 
International  Trade  Conunission  (FTC)  of 
the  determination.  As  the  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 


does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
Customs  Service  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

This  determination  is  issued  and 
published  pursuant  to  section  735(d) 
and  777(i)(l)  of  the  Tariff  Act. 

Dated:  Decemberr  15,  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
A  dministration . 

Appendix 

Comments  and  Responses 

A.  Initiation  of  Sale-Below-Cost  Investigation 

B.  Use  of  Adverse  Facts  Available 

C.  Appropriate  Treatment  of  Miscellaneous 
Cost  Items 

D.  Model  Match  Method 

E.  Critical  Circumstances 

F.  Rescinding  the  Investigation 

[FR  Doc.  00-32978  Filed  12-26-00;  8:45  am) 

BILLING  CODE  3510-OS-U 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-557-8Q9] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless 
Steel  Butt-Weld  Pipe  Fittings  From 
Malaysia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  the  final 
determination  in  the  less  than  fair  value 
investigation  of  stainless  steel  butt-weld 
pipe  fittings  from  Malaysia. 

summary:  On  August  2,  2000,  the 
Department  of  Commerce 
( 'Department")  published  the 
preliminary  determination  in  the  less 
than  fair  value  ("LTFV")  investigation 
of  stainless  steel  butt-weld  pipe  fittings 
from  Malaysia.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Not  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Butt-Weld  Pipe  Fittings 
from  Malaysia,  65  FR  47398  (August  2. 
2000)  ("Preliminary  Determination  "). 
This  investigation  covers  one 
manufactiu-er/exporter  of  the  subject 
merchandise.  The  period  of 
investigation  ("POI")  is  October  1,  1998 
through  September  30,  1999. 

Based  upon  our  verification  of  the 
data  and  analysis  of  the  comments 
received,  we  have  made  changes  to  our 
determination.  Therefore,  the  final 
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determination  differs  from  the 
preliniinar\'  determination  of  this 
investigation.  The  final  weighted- 
average  dumping  margin  is  listed  below 
in  the  section  titled  "Final 
Determination  of  the  Investigation." 
EFFECTIVE  DATE:  December  27.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  H.  Chen  or  Rick.  Johnson. 
Enforcement  Group  III.  Office  9.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  1401  Constitution  Avenue. 
NW.,  Washington,  DC  20230.  telephone 
202-482-0409  (Chen)  or  202^82-3818 
(Johnson),  fax  202^82-1388. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930 
("Act")  are  references  to  the  provisions 
effective  January'  1,  1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (1999). 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
October  1.  1998  through  September  30. 
1999. 

Background 

On  January  18.  2000,  the  Department 
initiated  an  antidumping  duty 
investigation  on  stainless  steel  butt- 
weld  pipe  fittings  from  Malaysia.  See 
Initiation  of  Antidumping  Duty 
Investigations:  Stainless  Steel  Butt-Weld 
Pipe  Fittings  From  Germany,  Italy, 
Malaysia  and  the  Philippines,  65  FR 
4595  (January  31,  2000).  On  August  2. 
2000,  the  Department  published  a  notice 
of  its  preliminary  determination  in  the 
investigation.  See  Preliminary 
Determination,  65  FR  47398.  On 
September  25.  2000  through  September 
29,  2000,  the  Department  conducted  the 
sales  verification  for  Kanzen  Tetsu  .Sdn. 
Bhd.  ("Kanzen").  See  Sales  Verification 
Report  (October  11,  2000)  On  October 
2,  2000  through  October  6,  2000.  the 
Department  conducted  the  cost 
verification  for  Kanzen.  See  Verification 
Report  on  the  Cost  of  Production  and 
Constructed  Value  Data  (October  31, 
2000).  We  invited  parties  to  comment 
on  our  Prelimmary  Determination. 
Petitioners  submitted  their  case  brief 
("Petitioners"  Brief)  on  November  13. 
2000.  Kanzen  did  not  submit  a  case 
brief.  Kanzen  submitted  its  rebuttal  brief 
("Kanzen  Rebuttal")  on  November  20. 
2000.  Pursuant  to  a  September  1.  2000 
request  by  petitioners,  the  Department 


held  a  public  hearing  on  the  issues  on 
November  22,  2000.  The  Department 
has  conducted  and  completed  the 
investigation  in  accordance  with  section 
735  of  the  Act. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  certain  stainless  steel 
butt-weld  pipe  fittings  ("pipe  fittings"). 
Certam  pipe  fittings  are  under  14  inches 
in  outside  diameter  (hased  on  nominal 
pipe  size),  whether  finished  or 
unfinished.  The  product  encompasses 
all  grades  of  stainless  steel  and 
"commodity"  and  "specialty"  fittings. 
Specifically  excluded  from  the 
definition  are  threaded,  grooved,  and 
bolted  fittings,  and  fittings  made  from 
any  material  other  than  stainless  steel. 

the  pipe  fittings  subject  to  this 
investigation  are  generally  designated 
under  specification  ASTM  A403/ 
A403M,  the  standard  specification  for 
Wrought  Austenitic  Stainless  Steel 
Piping  Fittings,  or  its  foreign 
equivalents  (e.g.,  DIN  or  JIS 
specifications).  This  specification  covers 
two  general  classes  of  fittings,  WP  and 
CR,  of  wrought  austenitic  stainless  steel 
fittings  of  seamless  and  welded 
construction  covered  by  the  latest 
revision  of  ANSI  B16.9,  ANSI  Bl6.ll, 
and  ANSI  B16.28.  Pipe  fittings 
manufactured  to  specification  ASTM 
A774,  or  its  foreign  equivalents,  are  also 
covered  by  this  investigation. 

This  investigation  does  not  apply  to 
cast  fittings.  Cast  austenitic  stainless 
steel  pipe  fittings  are  covered  by 
specifications  A351/A351M,  A743/ 
743M,  and  A744/A744M. 

The  pipe  fittings  subject  to  this 
investigation  are  currently  classifiable 
under  subheading  7307.23.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  to  this  investigation  are 
addressed  in  the  December  15,  2000 
Issues  and  Decision  Memorandum 
("Decision  Memo")  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Troy  H. 
Cribb,  Assistant  Secretary  for  Import 
■Administration,  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  and  other 
issues  addressed,  all  of  which  are  in  the 
Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 


raised  in  this  investigation  and  the 
corresponding  recommendations  in  the 
Decision  Memo,  a  public  memorandum 
which  is  on  file  at  the  U.S.  Department 
of  Commerce,  in  the  Central  Records 
Unit,  in  room  B-099.  In  addition,  a 
complete  version  of  the  Decision  Memo 
can  be  accessed  directly  on  the  Web  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Use  of  Facts  Available 

In  accordance  with  section  776  of  the 
Act,  we  have  determined  that  the  use  of 
facts  available  is  appropriate  for  certain 
portions  of  oin-  analysis  of  Kanzen.  For 
a  discussion  of  our  determination  with 
respect  to  this  matter,  see  the  Decision 
Memo. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  pipe 
fittings  from  Malaysia  to  the  United 
States  were  made  at  LTFV.  we 
compared  the  export  price  ("EP")  to  the 
normal  value  ("P4V"),  as  described  in 
the  "Export  Price"  and  "Normal  Value" 
sections  of  our  Preliminary 
Determination,  except  as  noted  below, 
and  as  set  forth  in  the  Decision  Memo, 
and  the  Analysis  Memorandum  for 
Kanzen  Tetsu  Sdn.  Bhd.:  Final 
Determination  in  the  Less  Than  Fair 
Value  Investigation  of  Stainless  Steel 
Butt-Weld  Pipe  Fittings  from  Malaysia 
(December  15.  2000)  ("Final  Analysis 
Memo"). 

Export  Price 

We  are  calculating  and  applying  an 
average  unit  bank  charge  per  ton  on  U.S. 
sales,  applying  facts  available  from 
Kanzen's  U.S.  sales  to  calculate  marine 
insurance  expense  on  certain  sales, 
correcting  the  marine  insurance 
denomination  in  our  margin  analysis 
program,  applying  facts  available  on 
Kanzen's  returns  during  the  POI, 
allocating  a  percentage  of  miscellaneous 
imreported  bank  charges  to  Kanzen's 
U.S.  sales,  applying  partial  adverse  facts 
available  to  Kanzen's  unreported  U.S. 
sale,  and  including  the  quantity  for  the 
unshipped  sale  reported  by  Kanzen, 
applying  facts  available  for  certain 
variables.  See  Decision  Memo  and  Final 
Analysis  Memo. 

Normal  Value 

We  are  applying  invoice  date  as  the 
date  of  sale  for  U.K.  sales,  rather  than 
contract  date  as  in  the  Preliminary 
Determination.  We  are  disallowing 
direct  selling  expenses  on  Kanzen's  U.K. 
sales,  adjusting  domestic  inleind  freight 
on  certain  invoices,  correcting  the 
reported  payment  date  for  certain  sales 
observations,  and  allocating  a 
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percentage  of  miscellaneous  unreported 
bank  charges  to  Kanzen's  U.K.  sales.  See 
Decision  Memo  and  Final  Analysis 
Memo. 

Cost  of  Production 

We  have  revised  the  calculations  for 
the  variance  ratios,  scrap,  adjustment  for 
differences  in  merchandise,  and  the 
general  and  administrative  expense 
factors.  See  Decision  Memo  and  Final 
Analysis  Memo. 

Sales  Below  Cost  in  the  Comparison 
Market 

The  Department  disregarded 
comparison  market  below-cost  sales  that 
failed  the  cost  test  in  the  final  results  of 
the  investigation. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  verification  and  analysis 
of  the  comments  received,  including 
ministerial  error  comments,  we  have 
made  certain  changes  in  the  model 
match  and  margin  calculation  programs, 
as  discussed  in  the  Decision  Memo,  the 
Final  Analysis  Memo,  and  the 
Ministerial  Error  Memorandum  for  the 
Preliminary  Determination  of  Sales  at 
Not  Less  Than  Fair  Value  (August  17, 
2000)  ("Ministerial  Error  Memo"). 

Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  {"Customs") 
to  suspend  liquidation  of  all  entries  of 
subject  merchandise  from  Malaysia  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  Final 
Determination  in  the  Federal  Register, 
as  provided  by  section  735(c)(1)(C)  of 
the  Act.  We  will  instruct  Customs  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  normal  value 
exceeds  the  U.S.  price,  as  indicated  in 
the  chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

Stainless  Steel  Butt-Weld  Pipe 
Fittings 


Producer/manufacturer/exporter 

Weighted- 
average 
margin 
(percent) 

Kanzen  

All  others 

7.51 
7.51 

determination  is  affirmative,  the  ITC 
will,  within  75  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  to  assess  antidumping  duties 
on  all  imports  of  the  subject 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
the  effective  date  of  the  suspension  of 
liquidation. 

This  determination  is  issued  and 
published  pursuant  to  sections  735(d) 
and777(i)(l)ofthe  Act. 

Dated:  December  15.  2000. 

Troy  H.  Cribb. 

Assistant  Secretary  for  Import 
Administration. 

Appendix — Issues  in  the  Decision 
Memo 

General  Issues; 

•  Ministerial  Errors  From  the  Preliminary 
Determination 

General  Sales  Issues: 

•  Dale  of  Sale/Market  Viability 

•  Bank  Charges 

U.K.  Sales  Issues: 

•  Domestic  Inland  Freight 

•  Credit  Period 

•  FOB  V.  GIF 

•  Early  Payment  Discount 

U.S.  Sale.s  Issues: 

•  Marine  Insurance  Expense 

•  Marine  Insurance  Expense  Discount  and 
Denomination 

•  Returns 

•  Miscellaneous  Bank  Charges 

•  Unreported  U.S.  Sales 

•  Unshipped  Sale 

•  Inland  Freight 

Cost  Issues: 

•  Total  Adverse  Facts  Available 

•  Allocation  of  Cost  Variances 

•  Standard  Cost  Reduction  Factor  for  Pipes 
Used  for  Fittings 

•  Cost  of  Fittings  Made  of  Finished  Pipes 

•  G&A  Expense  Ratio 

[FR  Doc.  00-32979  Filed  12-26-00;  8:45  ami 
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ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  final  determination.  As  ovu'  final 


DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-583-«16] 

Certain  Stainless  Steel  Butt-Weld  Pipe 
Fittings  From  Taiwan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  in  the 
antidumping  duty  administrative  review 
of  certain  stainless  steel  butt-weld  pipe 
fittings  from  Taiwan  and  intent  not  to 
revoke  in  part. 

SUMIMARY:  On  July  6,  2000,  the 
Department  of  Commerce 
("Department")  published  the 
preliminary'  results  of  the  adminis;   itive 
review  of  the  antidumping  duty  oraer 
on  certain  stainless  steel  butt-weld  pipe 
fittings  from  Taiwan.  This  review  covers 
one  manufacturer/exporter  of  the 
subject  merchandise.  The  period  of 
review  ('POR')  is  June  1,  1998  through 
May  31,  1999. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  upon  our 
verification  of  the  data  and  analysis  of 
the  comments  received,  we  have  made 
changes  in  the  margin  calculation. 
Therefore,  the  final  results  differ  from 
the  preliminary  results  of  this  review. 
The  final  weighted-average  dumping 
margin  is  listed  below  in  the  section 
titled  "Final  Results  of  the  Review." 
EFFECTIVE  DATE:  December  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Doyle  or  Alex  Villanueva,  Enforcement 
Group  III,  Office  9,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230,  telephone 
202^82-0159  (Dovle)  or  202-482-6412 
(Villanueva).  fax  202-482-1388. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1 930 
("Act")  are  references  to  the  provisions 
effective  January-  1,  1995.  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (1999). 

Background 

On  June  16,  1993,  the  Department 
published  the  antidumping  duty  order 
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on  certain  stainless  steel  butt-weld  pipe 
fittings  from  Taiwan.  See  Certain 
Welded  Stainless  Steel  Butt-Weld  Pipe 
Fittings  From  Taiwan:  Final 
Determination  and  Antidumping  Order, 
58  FR  33250  (lune  16.  1993).  On  lune 
9,  1999,  the  Department  published  a 
notice  of  opportunity  to  request 
administrative  review  of  this  order  for 
the  period  lune  1.  1998  through  May  31. 

1999.  See  Antidumping  or 
Countervailing  Duty  Order.  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review.  64 
FR  30962  (June  9,  1999).  Both  Ta  Chen 
Stainless  Steel  Pipe  Co.,  Ltd.  (Ta 
Chen"),  a  Taiwan  producer  and  e.xporter 
of  subject  merchandise,  and  Petitioners, 
Markovitz  Enterprises.  Inc.  (Flowline 
Division).  Alloy  Piping  Products,  Inc.. 
Gerlin,  Inc.,  and  Taylor  Forge, 
(collectively  "Petitioners"),  timely 
requested  that  the  Department  conduct 
an  administrative  review  of  Ta  Chen's 
sales.  On  luly  29,  1999,  in  accordance 
with  section  751(a)  of  the  Act,  the 
Department  published  in  the  Federal 
Register  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
for  the  period  June  1,  1998  through  Mav 
31,  1999.  See  Initiabon  of  Antidumping 
and  Countervailing  Duty  Administrative 
Review  and  requests  for  revocation  in 
part,  64  FR  41075  (July  29,  1999).  On 
July  6,  2000,  the  Department  published 
the  preliminar\'  results  of  the 
administrative  review  in  the  Federal 
Register.  See  Certain  Stainless  Steel 
Butt-Weld  Pipe  Fittings  from  Taiwan: 
Preliminarv'  Results  of  Antidumping 
Duty  Administrative  Review  and  Intent 
to  Not  Revoke  in  Part,  65  FR  41629  (July 
6,  2000)  ( 'Preliminary  Results").  On 
September  1 1 ,  2000  through  September 
15,  2000,  the  Department  conducted 
verification  of  Ta  Chen's  home  market 
data  at  Ta  Chen's  headquarters  in 
Tainan,  Taiwan.  On  September  16,  2000 
through  September  17,  2000,  the 
Department  conducted  verification  of  Ta 
Chen's  U.S.  sales  data  at  the  Long 
Beach,  California  office  of  Ta  Chen's 
U.S.  affiliate,  Ta  Chen  International 
Corp.  ("TCI").  We  gave  interested 
parties  an  opportunity  to  comment  on 
our  Preliminary  Results.  Ta  Chen  and 
Petitioners  filed  briefs  on  October  16, 

2000.  On  October  18,  2000,  Ta  Chen  and 
Petitioners  filed  rebuttal  briefs.  No 
hearing  was  requested  or  held.  The  date 
for  issuing  the  final  results  of  the  review 
was  November  3,  2000.  In  order  to 
provide  parties  an  opportunity  to 
comment  on  the  issue  of 
reimbursement,  which  arose  late  in  the 
proceeding,  the  Department  extended 
the  time  limit  for  the  final  results  by  42 
days  in  accordance  with  section  751 


(a)(3)  of  the  Act.  See  November  3,  2000 
memorandum  from  Edward  Yang  to 
Joseph  Spetrini:  Extension  of  Time 
Limit  for  the  Administrative  Review  of 
Certain  Stainless  Steel  Butt-Weld  Pipe 
Fittings  from  Taiwan.  Accordingly,  on 
November  9.  2000,  the  Department 
published  a  notice  of  postponement  of 
the  final  results  of  antidumping  duty 
administrative  review  in  the  Federal 
Register.  See  Certain  Stainless  Steel 
Butt-Weld  Pipe  Fittings  from  Taiwan: 
Notice  of  Postponement  of  Final  Results 
of  Antidumping  Duty  Adminstrative 
Review,  65  FR  67348  (November  9, 
2000).  The  date  for  issuing  the  final 
results  was  moved  from  November  3, 
2000  to  December  15,  2000.  Interested 
parties  were  provided  an  opportunity  to 
comment  on  the  issue  of 
reimbursement.  On  November  20,  2000 
and  again  on  November  30.  2000  the 
Department  received  comments  from 
counsel  for  respondents  and  petitioners. 
The  Department  has  conducted  and 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
administrative  review  is  certain 
stainless  steel  butt-weld  pipe  fittings 
(••SSBWPF")  whether  finished  or 
unfinished,  under  14  inches  inside 
diameter.  Certain  SSBWPF  are  used  to 
connect  pipe  sections  in  piping  systems 
where  conditions  require  welded 
connections.  The  subject  merchandise  is 
used  where  one  or  more  of  the  following 
conditions  is  a  factor  in  designing  the 
piping  system:  (1)  Corrosion  of  the 
piping  system  will  occur  if  material 
other  than  stainless  steel  is  used;  (2) 
contamination  of  the  material  in  the 
system  by  the  system  itself  must  be 
prevented;  (3)  high  temperatures  are 
present;  (4)  extreme  low  temperatures 
are  present;  and  (5)  high  pressures  are 
contained  within  the  system. 

Pipe  fittings  come  in  a  variety  of 
shapes,  with  the  following  five  shapes 
the  most  basic:  "elbows",  'tees", 
"reducers",  "stub-ends",  and  "caps," 
The  edges  of  finished  pipe  fittings  are 
beveled.  Threaded,  grooved,  and  bolted 
fittings  are  excluded  from  this  review. 
The  pipe  fittings  subject  to  this  review 
are  classifiable  under  subheading 
7307.23.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"). 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  the  review  is  dispositive.  Pipe 
fittings  manufactured  to  American 
Society  of  Testing  and  Materials 
specification  A774  are  included  in  the 
scope  of  this  order. 


Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs,  as 
well  as  the  Department's  findings,  in 
this  administrative  review  are  addressed 
in  the  Issues  and  Decision 
Memorandum  for  the  Administrative 
Review  of  Certain  Stainless  Steel  Butt- 
Weld  Pipe  Fittings  from  Taiwan:  June  1. 
1998.  through  May  31.  1999  ("Decision 
Memorandum"),  from  Joseph  A. 
Spetrini.  Deputy  Assistant  Secretary', 
Import  Administration,  to  Troy  H. 
Cribb,  Assistant  Secretary  for  Import 
Administration  (December  15.  2000). 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  raised  and  to  which 
we  have  responded,  all  of  which  are  in 
the  Decision  Memorandum,  and  a  list  of 
our  changes,  is  attached  to  this  notice  as 
an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  at  the 
U.S.  Department  of  Commerce,  in  the 
Central  Records  Unit,  in  room  B-099.  In 
addition,  a  complete  version  of  the 
Decision  Memorandiun  can  be  accessed 
directly  on  the  Web  at  http:// 
www.ita.doc.gov/import_adinin/ 
records/fm.  The  paper  copy  and 
electronic  version  of  the  public  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Sales  Below  Cost  in  the  Home  Market 

As  discussed  in  more  detail  in  the 
Preliminary  Results,  the  Department 
disregarded  home  market  below-cost 
sales  that  failed  the  cost  test  in  the  final 
results  of  review. 

Level  of  Trade 

As  discussed  in  more  detail  in  the 
Preliminary  Results,  the  Depeutment 
determined  that  all  sales  in  the  home 
market  and  the  U.S.  market  were  made 
at  the  semie  level  of  trade.  Therefore,  we 
have  not  made  a  level  of  trade 
adjustment  because  all  price 
comparisons  are  at  the  same  level  of 
trade  and  an  adjustment  pursuant  to 
section  773(a)(7)(A)  of  the  Act  is  not 
appropriate. 

Request  for  Revocation 

Under  section  351.222(b)  of  the 
Department's  regulations,  the 
Department  may  partially  revoke  an 
order  with  respect  to  a  company  if  that 
producer  or  exporter  has  sold  the 
merchandise  at  not  less  than  normal 
value  for  a  period  of  at  least  three 
consecutive  years  and  it  is  not  likely 
that  the  producer  or  exporter  will  sell 
subject  merchandise  at  less  than  normal 
value  in  the  future.  On  June  30,  1999, 
Ta  Chen  submitted  a  request,  in 
accordance  with  19  CFR  351.222(e),  that 
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the  Department  revoke  the  antidumping 
duty  order  on  SSBWPF  from  Taiwan 
with  respect  to  Ta  Chen.  In  accordance 
with  19  CFR  351.222(e)(1),  Ta  Chen 
stated  that  it  sold  the  subject 
merchandise  at  not  less  than  normal 
value  for  a  period  of  at  least  three  years, 
including  the  current  period  under 
administrative  review,  and  that  it  sold 
the  subject  merchandise  in 
commercially  significant  quantities  to 
the  United  States  during  each  of  these 
three  years.  Ta  Chen  also  stated  that  it 
would  not  sell  the  subject  merchandise 
at  less  than  normal  value  to  the  United 
States  in  the  future  and  agreed  to 
reinstatement  of  the  order  against  Ta 
Chen,  as  long  as  any  exporter  or 
producer  is  subject  to  the  order,  if  the 
Department  concludes  that  Ta  Chen 
sold  the  subject  merchandise  at  less 
than  normal  value,  subsequent  to  the 
revocation. 

On  May  26,  2000,  the  Department 
requested  that  Ta  Chen  provide  volume 
and  value  data  on  its  exports  and  sales 
of  subject  merchandise  for  the  past  three 
consecutive  years.  Ta  Chen  provided 
data  in  a  June  5,  2000  submission. 

The  three  review  periods  on  which  Ta . 
Chen  is  basing  its  request  for  revocation 
consist  of:  (1)  The  period  for  6/1/96 
through  5/31/97,  for  which  the 
Department  found  a  de  minimis  margin 
of  0.34  percent;  (2)  the  period  for  6/1/ 
97  through  5/31/98,  for  which  no 
administrative  review  was  conducted; 
and  (3)  the  period  for  6/1/98  through  5/ 
31/99,  for  which  the  Department  is 
currently  conducting  an  administrative 
review. 

The  Department  considered  Ta  Chen's 
request  for  revocation  and  reviewed  the 
relevant  information.  Because  we  did 
not  find  a  de  minimis  margin  for  the 
final  results,  we  conclude  that  the 
criteria  for  revocation  have  not  been 
satisfied,  and  we  are  not  revoking  the 
order  with  regard  to  Ta  Chen. 

Changes  Since  the  Preliminary  Results 

Based  on  our  verification  and  andysis 
of  the  comments  received,  we  have 
made  certain  changes  in  the  margin 
calculation,  as  discussed  in  the  Decision 
Memorandum,  accessible  in  B-099.  The 
public  version  of  this  Decision 
Memorandum  is  also  available  on  the 
Web  at  http://www.ita.doc.gov/ 
import_admin/records/fm.  In  addition, 
we  have  corrected  certain  clerical  errors 
in  the  margin  calculation:  (1)  The 
incorrect  formatting  of  the  U.S.  sales' 
date  of  entry  (computer  variable 
ENTRYDTU);  and  (2)  an  incorrect 
definition  of  constructed  export  price 
sales  in  the  model  match  program  as 
being  sales  within  the  window  period 
(instead  of  within  the  FOR). 


Reimbursement 

As  a  result  of  the  Sales  and  Cost 
Verification  of  Ta  Chen  and  TCI  on 
September  11.  2000  through  September 
19,  2000  and  the  submissions  leading  to 
verification,  the  Department  has  applied 
19  CFR  351.402(f)(l)(i)(B).  which  states 
that  "in  calculating  the  export  price  (or 
constructed  export  price),  the  Secretary 
will  deduct  the  amount  of  any 
antidumping  duty  or  countervailing 
duty,  which  the  exporter  or  producer 
*   *   *  reimbursed  to  the  importer."  See 
Decision  Memorandum  at  "Changes 
since  the  Preliminary  Results." 
Therefore,  based  on  our  findings  of 
reimbursement  of  antidumping  duties 
by  Ta  Chen  to  TCI  in  this  administrative 
review,  we  have  determined  that  the 
dumping  margin  should  be  doubled. 

Final  Results  of  the  Review 

We  determine  that  the  following 
percentage  weighted-average  margin 
exists  for  the  period  June  1,  1998 
through  May  31,  1999  (this  margin  has 
been  doubled  to  reflect  the  Department's 
reimbursement  determination): 

Certain  Welded  Stainless  Steel 
Pipe 


Wetghted- 
Producer/Manufacturer/Exporter        ^^m^ 

(percent) 

Ta  Chen  

1284 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  ("Customs") 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b),  we  have  calculated 
exporter/importer-specific  assessment 
rates.  With  respect  to  the  constructed 
export  price  sales,  we  divided  the  total 
diunping  margins  for  the  reviewed  sales 
by  the  total  entered  value  of  those 
reviewed  sales  for  each  importer.  We 
will  direct  Customs  to  assess  any 
resulting  non-de  minimis  percentage 
margins  against  the  entered  Customs 
values  for  the  subject  merchandise  on 
each  of  that  importer's  entries  during 
the  review  period. 

The  Department's  decision  applies  to 
all  entries  of  subject  merchandise 
produced  and  exported  by  Ta  Chen, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  June  1,  1998 
and  before  May  31,  1999.  The 
Department  will  order  the  suspension  of 
liquidation  ended  for  all  such  entries 
and  will  instruct  Customs  to  release  any 
cash  deposits  or  bonds. 


Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  certain  SSBWPF  from  Taiwan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (Ij  The  cash  deposit 
rate  for  Ta  Chen  will  be  the  rate  shown 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous 
reviews  conducted  by  the  Department, 
the  cash  deposit  rate  will  be  the  "all 
others"  rate,  which  is  51.01  percent. 

The  cash  deposit  rate  has  been 
determined  on  the  basis  of  the  selling 
price  to  the  first  unaffiliated  U.S. 
customer.  These  deposit  requirements 
shall  remain  in  effect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
(  "APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  7'77(i)  of  the 
Act. 

Dated;  December  15.  2000. 
Troy  H.  Cribb, 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

Changes  Since  The  Prehminan,  Result.^ 

1.  Reimbursement  of  Antidumping  Duties 

2.  Treatment  of  L'.S.  Repacking  Expense 

3.  Calculation  of  Constructed  Export  Price 
("CEP")  Adjustments 

4.  Minor  Corrections  to  Database  from 
Verification 

a.  Foreign  Inland  Freight 

b.  Manufacturer 

c.  U.S.  Warehousing  Expense 

d.  L'.S.  Bank  Charges 
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e.  Ocean  FrtMght  and  I'.S.  Brokerage 
Charges 

f.  U.S.  Repac  king  Expense  for  Tampa 
Warehouse 

5.  Corretlion  of  Ministerial  Errors  in  SAS 
Program 

a.  Reformatting  of  Entr>  Date 

b.  Definition  of  CEP  Sales 

Discussion  of  the  Issues: 

1.  Resales  of  Purchased  Fittings 

2.  CEP  Profit  Adjustment  Calculation 

3.  Reclassification  of  Export  Price  Sales  to 
CEP  Sales 

4  Short-Term  Interest  Rate  Used  in 
Calculation  of  U.S.  Credit  and  Inventor.' 
Carrving  Costs 

5.  U.S.  Indirect  Selling  Expenses 

6.  Decision  Not  to  Revoke  the  Order  in  Part 
[KR  Dor  0O-32«)8O  Filed  12-26-00;  8:45  ami 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-828] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless 
Steel  Butt-Weld  Pipe  Fittings  From 
Italy 

agency:  Import  Administration. 
International  Tradf  .Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  27.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Helen  Kramer  or  Nancv  Decker  at  (202) 
482-0405  and  (202)  482-0196, 
respectivelv.  Import  Administration, 
International  Trade  .Administration, 
U  S.  Department  nf  (Commerce.  14th 
Street  and  Constitution  .Avenue,  N\V., 
Washm^ton.  DC  20230 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Ianuar\-  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  19,30  ("the 
Act")  by  the  Uruguay  Round 
.Agreements  Act  ( "URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  (the 
Department")  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (2000) 

Final  Determination 

We  determine  that  stainless  steel  butt- 
weld  pipe  fittings  ("pipe  fittings ")  from 
Italv  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  ( "LTFV"),  as  provided  in  section 
735  of  the  Act.  The  estimated  margin  of 
sales  at  LTFV  is  shown  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 


Case  History 

The  preliminary  determination  in  this 
investigation  was  published  on  August 
2,  2000   See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
\aliie  Stainless  Steel  Butt-Weld  Pipe 
Fittings  from  Italv,  H5  FR  47388  (August 
2.  2000)  ( "Preliminarv  Determination"). 
The  investigation  covers  one 
manufacturer/exporter.  C-oprosider 
S.p.A.  ("C'oprosider"). 

The  Department  verified  Coprosider's 
responses  to  the  antidumping 
questionnaire  from  .September  11-15. 
2000  (sales  verification)  and  from 
September  18-22,  2000  (cost 
verification).  We  invited  parties  to 
comment  on  our  Preliminary 
Determination.  Based  on  our  analysis  of 
the  comments  received,  wo  have  made 
changes  in  the  margin  calculation. 
Therefore,  the  final  determination 
differs  from  the  preliminary 
determination. 

Period  of  Investigation 

The  Period  of  Investigation  ("POI")  is 
October  1.  1998  through  September  30. 
1999. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  certain  stainless  steel 
butt-weld  pip*'  fittings.  Pipe  fittings  are 
under  14  inches  in  outside  diameter 
(based  on  nominal  pipe  size),  whether 
finished  or  unfinished.  The  product 
encompasses  all  grades  of  stainless  steel 
and  "commoditv"  and  "specialty" 
fittings.  Specifically  excluded  from  the 
definition  are  threaded,  grooved,  and 
bolted  fittings,  and  fittings  made  from 
anv  material  other  than  stainless  steel. 

The  fittings  subject  to  this 
investigation  are  generally  designated 
under  specification  ASTM  ,A403/ 
A40  tM,  the  standard  specification  for 
Wrought  Austenitic  Stainless  Steel 
Piping  Fittings,  or  its  foreign 
equivalents  (e.t,'  ,  DIN  or  [IS 
specifications)  This  specification  covers 
two  general  classes  of  fittings.  WP  and 
(]R.  of  wrought  austenitic  stainless  steel 
fittings  of  seamless  and  welded 
(onstriK  tion  covered  bv  the  latest 
revision  of  ANSI  Bib  9,  ANSI  616.11, 
and  .ANSI  BlH.28.  Pipe  fittings 
manufactured  to  specification  ASTM 
A774.  or  its  foreign  tx^uivalents,  are  also 
covered  bv  this  investigation. 

This  investigation  does  not  apply  to 
cast  fittings,  ('ast  austenitic  stainless 
steel  pipe  fittings  are  covered  by 
specifications  A351/A351M.  A743/ 
743M,  and  A744/A744M. 

The  stainless  steel  butt-weld  pipe 
fittings  subject  to  this  investigation  are 
currently  classifiable  under  subheading 


7307.23.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum  for 
the  Final  Determination  in  the 
Antidumping  Duty  Investigation  of 
Stainless  Steel  Butt-weld  Pipe  Fittings 
from  Italy"  ("Decision  Memorandum") 
from  [oseph  A.  Spetrini.  Deputy 
Assistant  Secretary,  Enforcement  Group 
III,  to  Troy  H.  Cribb,  Assistant  Secretary 
for  Import  Administration,  dated 
December  15,  2000,  which  is  hereby 
adopted  by  this  notice.  A  li.st  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  all  of  which 
are  in  the  Decision  Memorandum,  is 
attached  to  this  notice  as  an  Appendix. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  investigation 
and  the  corresponding 
recommendations  in  the  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Department  building.  In 
addition,  the  Decision  Memorandum 
can  be  accessed  directly  on  the  Web  at 
http://ia.ita.doc.gov/.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  corrections  to 
Coprosider's  reported  cost  of 
production,  findings  at  verification  and 
analvsis  of  comments  received,  we  have 
made  certain  changes  in  the  margin 
calculations.  We  have  also  corrected 
certain  programming  and  clerical  errors 
in  our  preliminary  determination.  These 
changes  are  discussed  in  the  relevant 
sections  of  the  Decision  Memorandum. 

Final  Critical  Circumstances 
Determination 

As  set  forth  in  our  Decision 
Memorandum,  because  the  importer 
knowledge  of  dumping  criterion  (i.e.. 
margins  of  25  percent  or  more  for  export 
price  sales)  necessary  to  find  critical 
circumstances  continues  to  be  met  with 
respect  to  Coprosider,  the  Department 
affirms,  for  the  purposes  of  this  final 
determination,  that  critical 
circumstances  exist  for  imports  of  pipe 
fittings  from  Coprosider. 
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Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue^o  suspend  liquidation  of 
entries  of  subject  merchandise  firom 
Coprosider  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  May  4,  2000, 
and  to  continue  to  suspend 
liquidatation  of  any  imports  from  other 
companies  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  August  2, 
2000.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  normal 
value  exceeds  the  U.S.  price,  as 
indicated  in  the  chart  below.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  until  further  notice. 

The  margins  in  the  final 
determination  are  as  follows: 

— . 1 

i       Margin 

I  !     (Percent) 


Exporter/Manufacturer: 

Coprosider 

All  Others 


26.59 
26.59 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U,S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  December  15,  2000, 

Troy  H,  Cribb. 

Assistant  Secretary^  for  Import 
Administration. 

Appendix — Issues  in  Decision  Memo 

Comments  and  Responses 

1  Cost  of  Production 
.A.  Combining  Costs  of  the  Affiliated 

Suppliers/Major  Input  Rule 
B.  Facts  Available 


C.  Selling.  General  and  Administrative 

Expenses 
0.  Financial  Expenses 

2  Level  of  Trade 

3  Usual  Commercial  Quantities  and  Ordinary 
Course  of  Trade 

4  Circumslance-of-Sale  .Adjustment-Imputed 
Credit  Expenses 

5  U.S.  Movement  Expenses 

6  Indirect  Selling  Expenses  (ISE) 

7  Ministerial  Error 

8  Critical  Circumstances 

9  Miscellaneous  Issues 

A.  Model  Match 

B.  Sample  Sales  and  Sales  to  .Affiliated 
Party 

C.  Correction  of  Errors  Found  .At 
Verification 

D.  Use  of  Updated  Cost  Data 

|FR  Doc.  00-32981  Filed  12-26-00:  8:45  am] 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Florida;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat,  897:  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  00-033.  Applicant: 
University  of  Florida,  Gainesville,  FL 
32611.  Instrument:  Multi-Sensor  Core 
Logger.  Manufacturer:  GEOTEK  Ltd., 
United  Kingdom.  Intended  Use:  See 
notice  at  65  FR  65296,  November  1, 
2000. 

Com/nenfs;  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  extraction  of  sediment  cores 
for  measurements  of  P-wave  velocity, 
density,  magnetic  susceptibility,  core 
thickness  and  high  resolution  color 
images.  Woods  Hole  Oceanographic 
Institution  and  a  university 
oceanography  department  advise  that 
(1)  these  capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2) 
they  know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 


to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutnn  Impnri  Prns,rams 

Sta)f. 

Il-R  Dot  .  00-32984  Filed  12-20-00;  8:45  ami 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
Washington  University  School  of 
Medicine;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897:  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  00-035.  Applicant: 
Washington  University  School  of 
Medicine,  St.  Louis,  MO  631 10. 
Instrument:  Motorized  Manipulator. 
Manufacturer:  Luigs  and  Neumann, 
Germany.  Intended  Use:  See  notice  at  65 
FR  68981,  November  15,  2000. 

Comments:  None  received.  Decision: 
Approved,  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States, 
fleasons.- The  foreign  instrument 
provides  a  positional  accuracy  of  0.1 
microns  to  place  microelectrodes  for 
patch  clamp  studies  of  synaptic 
transmission  in  neurons.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  of  October  30,  2000  that 
(1)  this  capability  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 

Sta}'f 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

[1.0. 120100A] 

Endangered  and  Threatened  Species; 
Talce  of  Anadromous  Fish 

AGENCY:  National  .Marine  Fisheries 

.Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  duJ 

request  for  comment. 


SUMMARY:  Notice  is  hereby  given  that 
the  Oregon  Department  of  Fish  and 
Wildlife  (ODFVV)  has  submitted  a 
Fisheries  Management  and  Evaluation 
Plan  (FMEP)  pursuant  to  the  protective 
regulations  promulgated  for  Upper 
Willamette  River  (UWR)  spring  chinook 
salmon  under  section  4(d)  of  the 
Endangered  Species  Act  (ESA).  The 
FMEP  specifies  the  future  management 
of  inland  recreational  and  commercial 
fisheries  potentially  affecting  listed 
L'WR  spring  chinook  salmon.  The 
Washington  Department  of  Fish  and 
Wildlife  (WDFW)  has  submitted  a 
Hatcherv'  and  Genetic  Management  Plan 
(HGMP)  for  Tucannon  River  summer 
steelhead  pursuant  to  the  same  section 
4(d)  rule.  The  Tucannon  HGMP 
describes  an  artificial  propagation 
program  designed  to  increase  the 
abundance  of  the  listed,  indigenous 
steelhead  stocks  and  to  replace  a 
composite,  non-listed  stock  for  fisheries 
enhancement  and  mitigation  use.  This 
document  serves  to  notif\-  the  public  of 
the  availability  of  the  FMEP  and  the 
HGMP  for  review  and  comment  before 
a  final  approval  or  disapproval  is  made 
by  NMFS. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  the  draft  FMEP  or 
HGMP  must  be  received  at  the 
appropriate  address  or  fax  number  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
standard  time  on  |anuar\-  26.  2001. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  draft  FMEP 
should  be  addressed  to  Lance  Kruzic. 
Sustainable  Fisheries  Division,  NVVR2, 
525  N.E.  Oregon  Street,  Suite  510, 
Portland.  OR  97232.  Comments  may 
also  be  sent  via  fax  to  503-872-2737. 
Comments  and  requests  for  copies  of  the 
draft  HGMP  should  be  addressed  to 
Herb  Pollard.  Su<>tainable  Fisheries 
Division,  Snake  River  Branch  Office, 
10215  W.  Emerald  Boise.  ID  83709.  or 
faxed  to  208-378-5699.  The  documents 
are  also  available  on  the  internet  at 
http:''/v%rww.nvvT,noaa.gov/.  Comments 
will  not  be  accepted  if  submitted  via  e- 
mail  or  the  internet. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ldncp  Kruzic.  Portland,  OR  at  phone 
number:  503-231-2178.  or  e-mail: 
lance. kruzic<eJnoaa.gov  regarding  the 
FMEP:  or  Herb  Pollard.  Boise.  ID  at 
phone  number:  208-378-5614.  or  e-mail: 
herbert.pulldrd@noaa.gov  regarding  the 
HGMP 

SUPPLEMENTARY  INFORMATION:  The 

following  evolutionarily  significant 
units  (ESUs)  are  covered  in  this  notice: 
threatened  Upper  Willamette  River 
Spring  C;hinook  Salmon  [Oncorhynchus 
tshaw\-tscb(i).  threatened  Snake  River 
Basin  Steelhead  (O.  myidss). 

Background 

Under  section  4(d)  of  the  ESA,  the 
Secretary  of  Commerce  is  required  to 
adopt  suc:h  regulations  as  he  deems 
necessar\'  and  advisable  for  the 
conservation  of  species  listed  as 
threatened  NMFS  has  issued  a  final 
ESA  4(d)  Rule  adopting  regulations 
necessary  and  advisable  to  conserve  the 
UWR  spring  chinook  salmon  and  Snake 
River  Basin  .steelhead  (July  10,  2000;  65 
FR  42422).  This  4(d)  rule  applies  the 
prohibitions  enumerated  in  section 
9(a)(  1 )  of  the  ESA.  NMFS  did  not  find 
it  necessary  and  advisable  to  apply  the 
take  prohibitions  described  in  section 
9(a)(1)(B)  and  9(a)(1)(C)  to  fishery 
har\'est  activities  and  artificial 
propagation  programs  if  managed  in 
accordance  with  an  FMEP  or  HGMP  that 
has  been  approved  by  NMFS.  As 
specified  in  the  July  10.  2000.  4{d)  rule, 
before  a  decision  is  made  on  an  FMEP 
or  HGMP,  the  public  must  have  an 
opportunity  to  review  and  comment. 

Draft  FMEP  Received 

ODFW  has  submitted  to  NMFS  an 
FMEP  for  inland  recreational  and 
commercial  fisheries  potentially 
affecting  listed  adult  and  juvenile  UWR 
spring  chinook  salmon.  This  includes 
fisheries  occurring  in  the  Willamette 
River  Basin  and  the  mainstem  Columbia 
River  below  the  confluence  of  the 
Willamette  River  when  spring  chinook 
are  migrating  upstream.  The  objective  of 
the  FMEP  is  to  harvest  known,  hatchery- 
origin  spring  chinook  and  other  fish 
species  in  a  manner  that  does  not 
jeopardize  the  survival  and  recover^'  of 
the  ESU.  All  fisheries  included  in  the 
FMEP  will  be  managed  so  that  retention 
of  spring  chinook  that  are  not  externally 
marked  (i.e..  do  not  have  a  fin  clipped) 
will  be  prohibited  beginning  in  2002. 
Only  hatcherv'-origin  spring  chinook 
that  are  adipose  fin  clipped  may  be 
retained.  Impact  levels  to  listed  spring 
chinook  populations  in  the  ESU  due  to 
catch  and  release  are  specified  in  the 
FMEP.  Population  viability  analyses  and 


risk  assessments  in  the  FMEP  indicate 
the  extinction  risk  for  listed  spring 
chinook  under  the  proposed  fishery 
impact  levels  to  be  less  thaniJ.l  percent. 
A  variety  of  monitoring  and  evaluation 
tasks  are  specified  in  the  FMEP  to  assess 
the  abundance  of  spring  chinook, 
determine  fi  '^ery  effort  and  catch  of 
spring  chin     k,  and  angler  compliance. 
A  comprehensive  review  of  the  FMEP  to 
evaluate  whether  the  fisheries  and  listed 
spring  chinook  populations  are 
performing  as  expected  will  be  done  in 
2004  and  at  5  year  intervals  thereafter. 

Draft  HGMP  Received 

The  HGMP  submitted  by  WDFW 
describes  an  artificial  propagation 
program  that  proposes  to  take  40  pairs 
of  naturally  produced  steelhead  adults 
as  broodstock  and  produce  150,000 
smolts  of  the  native  stock  for  release  in 
the  Tucannon  River  annually.  The 
purposes  of  the  program  are:  (1)  to 
increase  the  abundance  of  the  local, 
indigenous  stock  of  steelhead;  (2)  to 
restore  natural  spawning  escapements, 
and  (3)to  enhance  fisheries 
opportunities  if  the  program 
successfully  restores  spawning 
escapements  and  production. 

Authority 

Under  section  4  of  the  ESA,  the 
Secretary  of  Commerce  is  required  to 
adopt  such  regulations  as  he  deems 
necessary  and  advisable  for  the 
conservation  of  species  listed  as 
threatened.  The  ESA  salmon  and 
steelhead  4(d)  rule  (65  FR  42422.  July 
10,  2000)  specifies  categories  of 
activities  that  contribute  to  the 
conservation  of  listed  salmonids  or  are 
governed  by  a  program  that  adequately 
limits  impacts  on  listed  salmonids.  The 
criteria  to  be  met  by  activities  submitted 
under  the  salmon  and  steelhead  ESA 
4(d)  rule  are  contained  in  that  rule  (65 
FR  42422,  July  10,  2000). 

Approval  of  a  FMEP  or  a  HGMP  shall 
be  NMFS'  written  approval  by  NMFS' 
Northwest  or  Southwest  Regional 
Administrator,  as  appropriate.  Authority 
to  take  listed  species  is  subject  to  the 
conditions  set  forth  in  the  concurrence 
letter  of  the  FMEP  and  HGMP  which 
will  specify'  the  implementation  and 
reporting  requirements.  Approval  of 
FMEPs  and  HGMPs  is  granted  in 
accordance  with  the  salmon  and 
steelhead  4(d)  rule  (65  FR  42422,  July 
10.  2000)  and  are  subject  to  the  ESA  and 
NMFS  regulations  governing  the  take  of 
listed  species  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  the  FMEP  or  HGMP  listed  in 
this  notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that  FMEP  or 
HGMP  would  be  appropriate  (see 
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ADDRESSES),  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Dated:  December  20,  2000. 
Wanda  L.  Cain, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  00-33003  Filed  12-26-00;  8:45  am) 
BILUNG  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  001027299-0299-01] 

RIN  0648-ZA9S 

NOAA  Climate  and  GIoImiI  Change 
Program,  Program  Announcement 

AGENCY:  Office  of  Global  Programs, 
Office  of  Oceanic  and  Atmospheric 
Research,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
ACTION:  Notice. 

SUMMARY:  With  the  intent  of  stimulating 
integrated  multidisciplinary  studies  and 
enhancing  institutional  collaboration. 
National  Oceanic  Atmospheric 
Administration  (NOAA),  Environmental 
Protection  Agency  (EPA),  National 
Aeronautics  and  Space  Administration 
(NASA),  the  National  Science 
Foundation  (NSF),  and  the  Electric 
Power  Research  Institute  (EPRI), 
announce  our  interest  in  receiving 
research  proposals  to  improve  our 
understanding  of  the  human  health 
consequences  related  to  climate 
variability  and  enhance  the  integration 
of  useful  climate  information  into 
public  health  policy  and  decision- 
making. This  joint  announcement  is 
intended  to  support  the  formation  of 
multidisciplinary  teams  working  in 
close  collaboration  on  integrated 
projects  to  illuminate  pathways  by 
which  climate  may  a^ct  human  health, 
and  which  explore  the  potential  for 
applying  cliniate  forecast  information  in 
the  public  health  arena.  Climate  refers 
to  climate  variability  across  time  scales. 
Understanding  how  short  term  climate 
variability  affects  human  health  may 
improve  our  knowledge  of  potential 
consequences  of,  and  adaptation  to, 
longer  term  changes  in  the  climate 
system. 


Relevance  of  This  Joint  Announcement 

In  1995,  the  White  House  along  with 
the  National  Academy  of  Sciences 
elevated  the  climate  and  health  issue 
through  their  jointly  sponsored 
Conference  on  Human  Health  and 
Global  Climate  Change.  Since  then, 
several  multi-agency  sponsored 
workshops  such  as  the  American 
Academy  of  Microbiology  Colloquium 
on  Climate  Variability  and  Human 
Health;  An  Interdisciplinary 
Perspective,  and  the  workshop  on 
Climate  Change  and  Vector-borne  and 
other  Infectious  Disease:  A  Research 
Agenda,  have  begun  to  define  research 
needs  in  this  emerging  discipline.  The 
recently  issues  NRG  Pathways  report 
recognizes  that  climate  may  have 
important  impacts  on  human  health  but 
that  further  study  is  necessary,  and  that 
such  studies  must  also  address  issues  of 
social  vulnerability  and  adaptability. 
The  NRC  also  is  conducting  a  study  on 
Climate,  Ecology,  Infectious  Disease  and 
Health. 

Over  the  past  several  years  as  interest 
in  this  new  field  has  grown,  research 
and  analysis  have  demonstrated  a 
connection  between  climate  and  health 
in  some  cases.  Yet  it  is  well  recognized 
that  more  research  is  required.  This, 
coupled  with  an  evolving  capacity  to 
imderstand  and  predict  natural  changes 
in  the  climate  system,  and  a  desire  to 
provide  climate  forecast  information  for 
social  benefit,  particularly  in  the  public 
health  sector,  has  driven  demand  for 
improved  imderstanding  of  the 
relationship  between  climate  variability 
and  human  health. 

Both  the  scientific  research  residts 
and  recommendations  stemming  from 
various  meetings  highlight  the 
complexity  of  the  research  questions 
and  the  need  for  a  coordinated  multi- 
agency  and  interdisciplinary  approach. 
The  very  nature  of  the  research  required 
cuts  across  disciplinary  boundaries,  and 
spans  a  range  of  agency  missions  and 
mandates  and  private  sector  interests. 
The  NOAA  Office  of  Global  Programs  is 
interested  in  the  production  and 
application  of  predictive  climate 
iiiformation;  EPA  is  concerned  with  the 
impacts  of  climate  change  and 
variability  on  human  health;  and 
NASA's  interests  include  remote 
sensing  observations,  research,  data, 
information  and  technologies  for  public 
health.  Moreover,  NSF  focuses  on 
broadly  based  fundamental  research  to 
improve  understanding  of  the  Earth 
system,  and  EPRI  addresses  key  research 
gaps  in  climate  change  and  human 
health.  This  annoimcement  is  offered  as 
an  experimental  mechanism  to  fill 
critical  gaps  in  climate  variability  and 


human  health  research  and  to 
coordinate  funding  of  overlapping 
agency  and  institutional  interests  in 
such  research.  Other  private  sector 
organizations  interested  in  jointly 
funding  research  through  this 
announcement  process  should  contact 
the  NOAA  Program  Officer  Juli  Trtanj 
(301)  427-2089,  ext.  134,  or  internet: 
trtanj@ogp.noaa.gov.  Research  projects 
will  be  funded  for  a  one,  two  or  three 
year  period.  Funding  beyond  the  first 
year  is  contingent  upon  availability  of 
funds. 

Program  Obfectives 

The  overarching  goal  of  this 
aimouncement  is  to  develop  and 
demonstrate  the  feasibility  of  new 
approaches  or  field  studies  that 
investigate  or  validate  well-formed 
hypotheses  or  models  of  climate 
variability  and  health  interactions.  This 
annoimcement  is  offered  as  part  of  an 
interagency  effort  to  build  an  integrated 
climate  and  health  community. 
Proposed  research  submitted  under  this 
announcement  is  encouraged  to  build 
on  existing  research  activities, 
programs,  research  sites  and  facilities, 
or  data  sets. 

Requirements  and  General  Guidance 

Research  teams  should  include,  at  a 
minimum,  one  investigator  each  from 
the  public  health  or  medical  response, 
ecology,  and  climate  communities 
working  in  close  collaboration  on  an 
integrated  project.  Research  proposals 
submitted  under  this  aimoimcement  are 
strongly  encouraged  to  include 
components  addressing  either  the 
adaptation  or  vulnerability  of  human 
and  public  health  systems  to  climate 
variability,  or  an  economic  analysis  of 
using  predictive  climate  information,  or 
both.  (See  Criteria  for  Evaluation  b).  The 
funding  partners  will  look  favorably  on 
research  activities  that  involve  end- 
users  from  the  public  health  arena  [i.e., 
local  public  health  officials,  regional  or 
international  health  organizations,  other 
public  health  or  disaster  management 
agencies  and  institutions)  and  which 
address  the  means  by  which  their 
research  results  can  be  used  by  public 
health  policy  and  decision-makers.  (See 
Criteria  d).  Investigators  are  encouraged 
to  demonstrate  that  they  will 
disseminate  research  results  through 
formal  presentation  during  at  least  one 
professional  meeting  and  publication  in 
a  peer-reviewed  journal.  (See  Criteria  b). 

Investigators  snoidd  also  plan  to 
participate  in  an  annual  meeting  of 
researchers  funded  under  this 
aimouncement.  This  meeting  will  be 
organized  by  the  funding  partners  and  is 
intended  to  facilitate  midpoint 
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discussions  of  research  and 
methodology  as  well  as  presentations  of 
final  research  results.  The  participation 
of  other  team  members,  particularly  new 
researchers  at  the  graduate  and 
postdoctoral  level,  is  highly  encouraged. 
.\n  interim  progress  report  will  be 
required. 

DATES:  Unless  otherwise  noted,  strict 
deadlines  by  which  NOAA  OGP  must 
receive  proposals  for  submission  to  the 
FY  2001  process  are:  Pre-proposals  must 
be  received  by  OGP  no  later  than 
lanuary  .31.  2001.  and  full  proposals 
must  be  received  no  later  than  April  6, 
2001.;  Applicants  who  have  not 
received  a  response  to  their  pre- 
proposal  within  four  weeks  should 
contact  the  program  office:  [uli  Trtanj 
(301)  427-2089.  ext.  134  or  internet: 
trtanj'&ogp. noaa.gov.  The  time  from 
target  date  to  grant  award  varies.  We 
anticipate  that  review  of  full  proposals 
will  occur  in  Mav  or  lune  2001.  for  most 
approved  projects,  September  1.  2001 
mav  be  used  as  the  earliest  proposed 
start  date  on  the  proposal,  unless 
otherwise  directed  by  the  appropriate 
Program  Officer.  Applicants  should  be 
notified  of  their  status  within  six 
months  of  full  proposal  submission.  All 
proposals  must  be  submitted  in 
accordance  with  the  requirements  listed 
below.  Failure  to  heed  the  requirements 
may  result  in  proposals  being  returned 
without  review 

ADDRESSES:  All  submissions  should  be 
directed  to:  Office  of  Global  Programs 
(OGP):  National  Oceanic  and 
Atmospheric  Administration:  1100 
VVavne  Avenue.  Suite  1225;  Silver 
Spring.  MD  20910-5603. 
FOR  FURTHER  INFORMATION  CONTACT:  Irma 
duPree  at  the  above  address  or  phtme 
(301)427-2089.  e.xt.  107.  fax:  (301)427- 
2072.  Internet:  duPree@ogp.noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  Funding  Availability 

NOAA,  EPA.  NASA,  NSF  and  EPRI 
believe  that  the  research  on  the 
relationship  between  climate  variability 
and  human  health  will  benefit 
significantly  from  a  strong  partnership 
with  outside  investigators.  Current 
plans  assume  that  over  50%  of  the  total 
resources  provided  through  this 
announcement  will  support  extramural 
efforts,  particularly  those  involving  the 
broad  academic  community.  Funding 
mav  be  provided  bv  NOAA.  EPA. 
NASA.  NSF  or  EPRI. 

This  Program  Announcement  is  for 
projects  to  be  conducted  up  to  a  three- 
vear  period  bv  investigators  both  inside 
and  outside  of  NOAA.  EPA.  NASA.  NSF 
and  EPRJ.  The  funding  instrument  for 
extramural  awards  will  be  a  grant  unless 


it  is  anticipated  that  any  of  the  funding 
entities  will  be  substantially  involved  in 
the  implementation  of  the  project,  in 
which  case  the  funding  instrument 
should  be  a  cooperative  agreement. 
Examples  of  substantial  involvement 
may  include  but  are  not  limited  to 
proposals  for  collaboration  between  a 
funding  entity  or  fiinding  entity 
scientist,  and  a  recipient  scientist  or 
technician  and/or  contemplation  bv 
NOAA.  EPA.  NASA  or  NSF  of  detailing 
Federal  personnel  to  work  on  proposed 
projec;ts.  NOAA.  EPA.  NASA  and  NSF 
will  make  dticisions  regarding  the  use  of 
a  cooperative  agreement  on  a  case-by- 
case  basis.  Matching  share  is  not 
required  by  this  program. 

2.  Eligibility 

Participation  in  this  competition  is 
open  to  all  institutions  eligible  to 
receive  support  for  NOAA,  EPA.  NASA. 
NSF  and  EPRI.  For  awards  to  be  issued 
bv  NOAA.  eligible  applicants  are 
institutions  of  higher  education, 
hospitals,  other  nonprofits,  commercial 
organizations,  foreign  governments, 
organizations  under  the  jurisdiction  of 
foreign  governments,  international 
organizations,  state,  local  and  Indian 
tribal  governments  and  Federal 
agencies.  Applications  from  non-Federal 
and  Federal  applicants  will  be 
competed  against  each  other.  Proposals 
selected  for  funding  from  non-Federal 
applicants  will  be  funded  through  a 
project  grant  or  cooperative  agreement 
under  the  terms  of  this  notice.  Proposals 
selected  for  funding  from  NOAA 
employees  shall  be  effected  by  an 
intragency  fund  transfer.  Proposals 
selected  for  hinding  from  a  non-NOAA 
Federal  Agency  will  be  funded  through 
an  interagency  transfer.  Before  non- 
NO.AA  Federal  applicants  may  be 
funded,  thev  must  demonstrate  that  they 
have  legal  authority  to  receive  funds 
from  another  federal  agency  in  excess  of 
their  appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Act  (31  USC 
1535)  is  not  an  appropriate  legal  basis. 

J  Program  Authority 

NOAA  Authoritv:  USC.  2931  pt  seq  : 
(CFDA  No   11  431)— CLIMATE  AND 
ATMOSPHERIC  RESEARCH. 

EPA  Authoritv:  42  U.S.C.  7403(a);  42 
use.  7403(b);  42  U.S.C.  7403(g):  15 
use.  2907(a);  (CFDA  No.  66.500)— 
OFFICE  OF  RESEARCH  AND 
DEVELOPMENT 

NSF  Authoritv:  42  U.S.C.  1861-75: 
(CFDA  No.  47.050)— GEOSCIENCES. 

NASA  Authoritv:  15  U.S.C.  2932(a); 
15  U.S.C.  2932(b):' 15  U.S.C.  2932{e2); 
15  U.S.C.  2936;  (CFDA  No.  43-999). 


Guidelines  for  Submission 

1.  Pre-proposals 

(a)  Pre-proposals  should  be  no  longer 
than  eight  pages  in  length  (no 
attachments  please)  and  include  the 
names  and  institutions  of  all 
investigators,  a  statement  of  the 
problem,  description  of  data  and 
methodology  including  names  of  data 
sets  and  types  of  models  or  analysis,  a 
general  budget  for  the  project,  a 
description  of  intended  use  of  results  for 
public  health  policy  and  decision 
making,  and  a  one  to  two  page 
biographical  sketch  for  each 
investigator. 

(b)  The  Program  Officers  will  evaluate 
the  pre-proposals. 

(c)  Submission  of  pre-proposals  is  not 
a  requirement,  but  it  is  in  the  best 
interest  of  the  applicants  and  their 
institutions. 

(d)  Facsimile  and  email  submissions 
are  acceptable  for  pre-proposals  only. 

(e)  Projects  deemed  unsuitable  during 
pre-proposal  review  will  not  be 
encouraged  to  submit  full  proposals. 

(f)  Investigators  who  are  not 
encouraged  to  submit  full  proposals  will 
not  be  precluded  from  submitting  full 
proposals. 

2.  Criteria  for  Evaluation 

Below  are  the  criteria  for  evaluation 
which  will  be  used  for  making  award 
decisions.  Pre-proposals  will  be 
evaluated  on  likely  ability  to  meet  these 
criteria. 

(a)  Scientific  Merit-60%  (to  include: 
Methodology,  proof  of  data  quality  and 
availability,  experience  of  team  and 
team  members,  and  relevant  peer- 
reviewed  publications) 

(b)  Responsiveness  to  announcement- 
20% 

(c)  Explicit  multidisciplinary 
participation  and  collaboration — 10% 

(d)  Potential  for  use  by  climate, 
ecology  and  health  community  or 
public/environmental  health 
community — 10% 

3  Selection  Procedures  and  Review 
Process 

The  Program  Officers  will  not  be 
voting  members  of  an  independent  peer 
panel.  Each  Program  Officer  will 
individually  rank  the  proposals 
considering  the  recommendations  and 
evaluations  of  the  independent  peer 
panel  and  the  program  policy  factors 
listed  below.  The  Federal  Agency 
Program  Officers  will  then  make  the 
funding  selections  taking  into  account 
these  rankings,  the  panel  review  and 
evaluations,  and  program  policy  factors 
listed  below.  Proposals  are  usually 
awarded  in  the  numerical  order  they  are 
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ranked  based  on  the  independent  peer 
mail  review  or  the  independent  peer 
panel  review.  However,  the  Program 
Officers  may  consider  the  following 
program  policy  factors:  (a)  Whether 
proposals  do  not  substantially  duplicate 
other  projects  that  are  currently  funded 
by  NOAA,  other  Federal  agencies  or 
funding  sources;  (b)  whether  proposals 
do  not  substantially  duplicate  other 
proposcds  submitted  in  response  to  this 
announcement;  (c)  whether  proposals 
funded  maximize  use  of  available  funds; 
and  (d)  whether  proposal  cost  fall 
within  remaining  funds  available.  As  a 
result  of  this  review,  the  Program 
Officers  may  decide  to  select  an  award 
out  of  order.  The  Program  Officers  will 
also  determine  the  total  duration  and 
amount  of  funding  for  each  selected 
proposal.  Both  agency  and  non-agency 
experts  in  the  field  may  be  used  in  this 
process. 

Unsatisfactory  performance  by  a 
recipient  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

Federal  agency  employees  are  subject 
to  statutes  pertaining  to  non-disclosure 
and  confidentiality  requirements 
protecting  proprietary  information  that 
may  be  contained  in  applications 
submitted  for  potential  funding.  Non- 
Federal  evaluators  have  agreed  in 
writing  to  similar  non-disclosure  and 
confidentiality  provisions.  Please  note, 
however,  that  should  EPRI  or  another 
participating  private  organization  which 
jointly  funds  research  under  this  notice 
select  an  application  for  funding,  none 
of  the  participating  Federal  agencies  is 
responsible  for  any  unauthorized 
disclosure  of  information  that  may 
occur  on  any  dispute  that  may  arise. 

4.  Proposal  Submission 

The  following  forms  are  required  in 
each  application,  with  original 
signatures  on  each  federal  form.  Failing 
to  comply  with  these  provisions  will 
result  in  proposals  being  returned 
without  review. 

(a)  Full  Proposals:  (1)  Proposals 
submitted  to  Uie  NOAA  Climate  and 
Global  Change  Program  must  include 
the  original  and  two  unboimd  copies  of 
the  proposal.  (2)  Investigators  are 
required  to  submit  3  copies  of  the 
proposal;  however,  the  normal  review 
process  requires  20  copies.  Investigators 
are  encouraged  to  submit  sufficient 
proposal  copies  for  the  full  review 
process  if  they  wish  all  reviewers  to 
receive  color,  unusually  sized  (not 
8.5x11"),  or  otherwise  unusual 
materials  submitted  as  part  of  the 
proposal.  Only  three  copies  of  the 
Federally  required  forms  are  needed.  (3) 
Proposals  must  be  limited  to  40  pages 


(numbered),  including  statement  of 
work,  budget,  investigators'  vitae,  and 
all  appendices.  Appended  information 
may  not  be  used  to  circumvent  the  page 
length  limit.  Federally  mandated  forms 
are  not  included  within  the  page  count. 
(4)  Proposals  should  be  sent  to  the 
NOAA  Office  of  Global  Programs  at  the 
above  address.  (5)  Facsimile 
transmissions  and  electronic  mail 
submission  of  full  proposals  will  not  be 
accepted. 

(b)  Required  Elements:  All  proposals 
must  include  the  following  elements: 

(1.)  Signed  title  page:  The  title  page 
must  be  signed  by  the  Principal 
Investigator  (PI)  and  the  instititional 
representative.  If  more  than  one 
investigator  is  listed  on  the  title  page, 
pleases  identify  the  lead  investigator. 
The  PI  and  institutional  representative 
should  be  identified  by  full  name,  title, 
organization,  telephone  number  and 
address.  The  total  amount  of  Federal 
funds  being  requested  should  be  listed 
for  each  budget  period. 

(2.)  Abstract:  An  abstract  must  be 
included  and  should  contain  an 
introduction  of  the  problem,  rationale 
and  a  brief  sunmiary  of  work  to  be 
completed.  The  abstract  should  appear 
on  a  separate  page,  headed  with  the 
proposal  title,  institution(s), 
investigator(s),  total  proposed  cost  and 
budget  period. 

(3.)  Results  from  prior  research;  The 
results  of  related  research  activities 
should  be  described,  including  their 
relation  to  the  currently  proposed  work. 
Reference  to  each  prior  research  award 
should  include  the  title,  agency  or 
institution,  award  number,  Pis,  period 
of  award  and  total  award.  The  section 
should  be  a  brief  summary  and  should 
not  exceed  two  pages  total. 

(4)  Statement  of  work:  The  proposed 
project  must  be  completely  described, 
including  identification  of  the  problem, 
scientific  objectives,  proposed 
methodology,  and  relevance  to  the 
announcement.  Benefits  of  the  proposed 
project  to  the  general  public  and  the 
scientific  community  should  also  be 
discussed.  A  svmimary  of  proposed 
work  must  be  included  clearly  indicting 
that  the  proposed  work  is  achievable. 
The  statement  of  work,  including 
references  but  excluding  figures  and 
other  visual  materials,  must  not  exceed 
15  pages  of  text.  Investigators  wishing  to 
submit  group  proposals  that  exceed  the 
15-page  limit  should  discuss  this 
possibility  with  the  appropriate  Program 
Officer  prior  to  submission.  In  general, 
proposes  from  3  or  more  investigators 
may  include  a  statement  of  work 
containing  up  to  15  pages  of  overall 
project  description  plus  up  to  5 


additional  pages  for  individual  project 
descriptions. 

(5.)  Budget  Justification:  A  brief 
description  of  the  expenses  listed  on  the 
budget  and  how  they  address  the 
proposed  work.  Itemized  justification 
must  include  salaries,  equipment, 
publications,  supplies,  tuition,  travel, 
etc. 

(6.)  Budget;  The  proposal  must 
include  total  and  aimual  budgets 
corresponding  with  the  descriptions 
provided  in  the  statement  of  work.  Non- 
Federal  Applicants  must  submit  a 
Standard  Form  424  (4-92)  "Application 
for  Federal  Assistance",  including  a 
detailed  budget  using  the  Standard 
Form  424a  (4-92),  "Budget 
Information — Non-Construction 
Programs".  The  form  is  included  in  the 
standard  NOAA  application  kit. 
Additional  text  to  justify  expenses 
should  be  included  as  necessary. 
Federal  researchers  should  contact  Irma 
duPree  at  (301)  427-2089  ext.  107.  for 
guidance  regarding  the  types  of  forms 
required  for  submission.  Additionally, 
Federal  researchers  should  provide, 
with  their  application,  the  appropriate 
statutory  authority  which  allows  their 
agency  to  receive  funds  from  another 
Federal  agency  to  complete  the  work 
outlined  in  their  proposal. 

(7.)  Vitae:  Abbreviated  curriculum 
vitae  are  sought  with  each  proposal. 
Reference  lists  should  be  limited  to  10- 
15  of  the  most  recent  and  relevant 
publications  with  up  to  five  other 
relevant  papers. 

(8)  Current  and  pending  support:  For 
each  investigator,  submit  a  list  that 
includes  project  title,  supporting  agency 
with  grant  number.  Investigator  months, 
dollar  value  and  duration.  Requested 
values  should  be  listed  for  pending 
support. 

(9)  List  of  suggested  reviewers:  The 
cover  letter  may  include  a  list  of 
individuals  qualified  and  suggested  to 
review  the  proposal.  It  also  may  include 
a  list  of  individuals  that  applicants 
would  prefer  to  not  review  the 
proposals.  Such  lists  may  be  considered 
at  the  discretion  of  the  Program  Offices. 

(c)  Other  requirements: 

Applicants  may  obtain  a  Standard 
NOAA  application  kit  from  the  Program 
homepage  at  http://www.ogp.noaa.gov/, 
or  from  Irma  duPree  at  the  Program 
Office (301) 427-2089  X107. 

Primary  applicant  certification — All 
primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying" 
Applicants  are  also  hereby  notified  of 
the  following: 
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1.  Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  26  CFR  part  26.  section 
105)  are  subject  to  15  CFR  part  26. 

Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  pre.scribed  above 
applies. 

2.  Drug  Free  workplace — Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26,  subpart 

F.  Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  .\nti-Lobbying — Persons  (as  defined 
at  15  CFR  part  28.  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions '.  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000.  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

(4)  .^nti-Lobbying  disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
part  28.  appendix  B. 

(d)  Lower  Tier  Certifications: 

(1.)  Recipients  must  require 
applicants/bidders  for  subgrants. 
contracts,  subcontracts,  or  lower  tier 
covered  transactions  at  any  tier  under 
the  award  to  submit,  if  applicable,  a 
completed  Form  CD-512. 
Certifications  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL,  "Disclosure  of 
Lobbying  Activities"  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document 

(2.)  Recipients  and  subrecipients  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  Department  of 
Commerce  policies,  regulations,  and 
procedures  applicable  to  Federal 
Financial  assistance  awards. 

(3.)  Pre-award  Activities — If 
applicants  incur  any  costs  prior  to  an 
award  being  made,  they  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  assurance  that  may  have 
been  received,  there  is  no  obligation  to 


the  applicant  on  the  part  of  Department 
of  Commerce  to  cover  pre-award  costs. 

(4.)  This  program  is  subject  to  the 
requirements  of  (3MB  Circular  No.  A- 
110,  "Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other  Non- 
profit Orgcmizations '.  and  15  CFR  part 
24.  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  cuid 
Local  Governments",  as  applicable. 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

(5.)  .Ml  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of.  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management,  honesty,  or  financial 
integrity. 

(6.)  A  false  statement  on  an 
application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

(7.)  No  award  of  Federal  funds  shall 
be  made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either:  (i)  The  delinquent  account 
is  paid  in  full,  (ii)  A  negotiated 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or  (iii) 
Other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

(8.)  Buy  American-Made  Equipment 
or  Products — Applicants  are  encouraged 
that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  under  this  program 
must  be  American-made  to  the 
maximum  extent  feasible. 

(9  )  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  cost  dollar  amount 
in  the  application,  whichever  is  less. 

(e)  If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  the  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

(f)  In  accordance  with  Federal  statutes 
and  regulations,  no  person  on  grounds 


of  race,  crfor,  age,  sex,  national  origin 
or  disability  shall  be  excluded  from 
participation  in,  denied  benefits  of.  or 
be  subjected  to  discrimination  under 
any  program  or  activity  receiving 
financial  assistance  from  the  NOAA 
Climate  and  Global  Change  program. 
The  NOAA  Climate  and  Global  Change 
Program  does  not  have  direct  TDD 
(Telephonic  Device  for  the  Deaf) 
capabilities,  but  can  be  reached  through 
the  State  of  Maryland  suppled  TDD 
contact  number,  800-735-2258. 
between  the  hours  of  8:00  am-4:30  p.m. 

Classification:  This  notice  contains 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  use  of  Standard  Forms  424.  424A, 
and  SF — LLL  have  been  approved  by 
OMB  under  the  respective  control 
numbers  0348-0043,  0348-0044,  and 
0348-0046.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  fo»  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  Paper  Reduction  Act,  unless  that 
collection  displays  a  currently  valid 
OMB  control  number.  This  notice  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Dated:  December  20,  2000. 
David  L,  Evans, 

i4ssjsfanf  Administrator.  Office  of  Oceanic 
and  Atmospheric  Research.  .National  Oceanic 
and  Atmospheric  Administration. 
|FR  Doc.  00-32999  Filed  12-26-00;  8:45  am) 
BILUNG  CODE  3S10-KB-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  000309067-0365-02] 

RIN  0648-ZA82 

National  Marirte  Aquacutture  initiative: 
Request  for  Proposals  FY-2001 

AGENCY:  National  Sea  Grant  College 
Program.  Office  of  Oceanic  and 
Atmospheric  Research  (OAR),  National 
Oceanic  and  Atmospheric 
Administration,  Commerce. 
ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  the  Office  of 
Oceanic  and  Atmospheric  Research 
(OAR),  through  a  process  that  includes 
other  Department  of  Commerce 
agencies,  including  the  national  Sea 
Grant  College  Program,  National  Marine 
Fisheries  Service  (NMFS),  and  the 
National  Ocean  Service  (NOS),  is 
seeking  pre-proposals  and  full  proposals 
to  participate  in  innovative  research. 
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policy  and  regulatory  analysis  and 
development,  and  outreach  and 
demonstration  for  the  development  of 
marine  aquaculture  in  the  United  States. 
For  purposes  of  this  competition  the 
Great  Lakes,  and  the  species  in  them, 
are  considered  marine.  OAR  will  hold 
an  open  competition  for  up  to  $5 
million  per  year  for  two  years  (pending 
available  funds),  with  individual 
projects  up  to  $500,000  per  year.  The 
purpose  is  to  develop  a  highly 
competitive,  sustainable  marine 
aquacultiu^  industry  that  will  meet 
growing  consumer  demand  for  aquatic 
foods  and  products  that  are  of  high 
quality,  safe,  competitively  priced  and 
are  produced  in  an  environmentally 
responsible  manner. 
DATES:  Preliminary  proposals  must  be 
received  in  the  Office  of  Oceanic  and 
Atmospheric  Research  by  4  p.m.  EST, 
on  February  20,  2001,  and  full  proposals 
by  4  p.m.,  May  1,  2001.  Preliminary 
proposal  selection  and  notification  will 
occur  by  March  9,  2001.  and  proposal 
selection  will  occur  by  June  10,  2001, 
and  grant  start  dates  will  be  September 
1. 2001. 

ADDRESSES:  Applicants  should  be  sent 
to  the  Office  of  Oceanic  and 
Atmospheric  Research. 

Mailing  address:  Office  of  Oceanic 
and  Atmospheric  Research,  Attn: 
National  Marine  Aquaculture  Initiative 
Coordinator,  NOAA,  1315  East- West 
Highway,  Room  11838,  Silver  Spring, 
MD  20910. 

For  express  mail  or  courier-delivered 
applications,  the  following  address  must 
be  used:  National  Sea  Grant  Office,  R/ 
SG.  Attn:  National  Marine  Aquacultiire 
Initiative  Coordinator,  NOAA,  Room 
1877,  1315  East-West  Highway,  Silver 
Spring,  MD  20910.  Phone:  301-713- 
2435. 

Electronic  Addresses:  To  contact: 
coordinator — Jim.McVey@NOAA.gov;  or 
Marv.  Eobinson@NOAA  .gov 

NOAA/DOC  Aquaculture  Task  Force 
members — www.noaalib.docaqua/ 
fron  tpage/h  tml.; 

Sea  Grant  Directors — 
wwvk-.mdsg.  umd.edu/ngo/research; 

Sea  Grant  Forms — 
( wivw.nsgo.seagrant.org/research/rfp/ 
index.html) 

List  of  previous  projects — 
www.noaalib.aquadoc/frontpage/html. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  McVey,  National  Marine 
Aquaculture  hitiative  Coordinator,  or 
Mary  Robinson,  Secretary,  National  Sea 
Grant  Office,  301-713-2451,  facsimile 
301-713-0799. 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Authority 

33  U.S.C.  1121  etseq. 


Background 

Worldwide  fisheries  production  will 
be  inadequate  to  meet  the  needs  of  the 
world's  population  without 
supplementation  through  aquaculture 
and  marine  fish  enhancement.  The 
development  of  a  robust  aquacultiire 
industry  can  help  meet  the  seafood 
needs  of  the  domestic  market,  reduce 
imports  of  fishery  products  and  benefit 
the  nation's  balance  of  trade.  In  the  U.S., 
marine  aquaculture  has  been  very  slow- 
to  develop  for  a  variety  of  reasons 
including  the  lack  of  appropriate 
technologies,  difficulty  in  obtaining 
financing,  concerns  over  environmental 
impacts,  multi-use  conflicts  in  the 
coastal  zone,  and  difficult  and 
expensive  permit  and  licensing 
processes,  to  name  a  few.  However, 
none  of  these  problems  are 
insurmountable  and  the  need  for 
creating  a  marine  aquaculture  ssctor  has 
never  been  greater. 

NOAA  includes  aquaculture  in  its 
Strategic  Plan  under  the  Build 
Sustainable  Fisheries  Initiatives  as  part 
of  a  three-part  program  that  integrates 
aquaculture,  capture  fisheries  and 
coastal  community  development  in 
order  to  maximize  value  from  coastal 
resources.  This  Initiative,  in  addition  to 
a  DOC  Aquaculture  Initiative,  calls  for 
NOAA  and  DOC  to  undertake  research, 
demonstration,  education/outreach, 
regulatory  and  financial  support 
activities  in  support  of  marine 
aquaculture.  A  NOAA/DOC 
Aquaculture  Task  Force  has  been 
created  to  implement  the  provisions  of 
these  Initiatives.  NOAA  recognizes  the 
role  of  other  Departments  such  as  USDA 
and  DOI  and  state  management  partners 
in  aquaculture  and  coordinates  with 
other  Department  representatives  at  the 
regional  level  and  at  the  national  level 
through  the  Joint  Sub-Committee  on 
Aquacultiire.  The  NOAA/DOC  program 
is  aligned  with  the  National 
Aquaculture  Development  Plan  created 
by  the  Joint  Sub-Committee  on 
Aquaculture. 

Leveraging  and  Process 

This  solicitation  allows  funding  of 
proposals  from  institutions  of  higher 
education,  other  non-profits, 
commercial  organizations,  state,  local 
and  Indian  tribal  governments  and 
Federal  agencies.  Matching  funds  are 
not  required  but  proposals  that  combine 
resources  from  institutions  such  as 
universities.  Federal  and  State  agencies, 
private  industry  and  foundations  in  a 
regional  context  will  be  looked  on  most 
favorably  (See  "User  Relationships" 
under  the  Evaluation  Criteria). 


This  will  be  a  two  stage  competition 
with  two-page  pre-proposals  used  in  an 
initial  selection  process  and  full 
proposals  requested  from  those  selected 
in  the  pre-proposal  process.  The  pre- 
proposal  process  is  to  reduce  the  burden 
of  preparing  full  proposals  that  do  not 
have  a  high  probability  for  funding. 
Those  not  submitting  pre-proposals  are 
not  eligible  to  submit  full  proposals,  but 
those  submitting  pre-proposals,  and  not 
selected  to  submit  full  proposals,  have 
the  option  to  submit  full  proposals.  The 
funds  for  this  competition  are  in  the 
Office  of  Oceanic  and  Atmospheric 
Research  and  Federal  agencies  may 
participate,  however,  the  National  Sea 
Grant  College  Program  will  administer 
the  grant  process. 

Funding  Availability  and  Priorities 

The  Office  of  Oceanic  and 
Atmospheric  Research  encourages 
proposals  that  address  the  following: 
research,  development,  policy  and 
management,  extension  and  education 
priorities  that  have  been  developed 
through  the  NOAA/DOC  budget  process. 
FY  2001  funding  for  this  program  has 
not  yet  been  appropriated,  but  it  is 
anticipated  that  up  to  $5  million  will  be 
available  for  this  competition  in  FY 
2001,  and  a  similar  amount  is 
anticipated  for  FY  2002.  Therefore,  we 
will  accept  proposals  of  one-or-two  year 
duration  for  a  maximum  of  $500,000  per 
year  or  a  total  of  SI. 000,000  for  2  years. 
However,  funding  after  year  one  will 
depend  upon  funds  received  through 
the  Federal  budget  process  and  a  review 
of  first  year  progress,  and  second  year 
funding  cannot  be  guaranteed. 
Applicants  should  check  with  the  list  of 
projects  funded  during  the  last  2  years 
to  determine  what  has  already  been 
funded  and  how  a  proposed  project 
might  contribute  to  the  ongoing  DOC 
marine  aquaculture  initiative  (See 
electronic  addresses). 

Areas  of  priority  include: 

Research.  Aquaculture  research  can 
include  husbandn,-;  system  engineering; 
genetics;  disease  prevention,  diagnosis 
and  control;  nutrition;  environmental 
studies;  social  sciences:  marketing; 
product  transport  and  product 
development;  and  other  disciplines.  We 
are  encouraging  research  that  addresses 
priority  issues  that  stand  as  obstacles  to 
the  present  and  future  success  of  the 
sustainable  aquaculture  in  the  United 
States.  Where  practicable,  multi- 
disciplinarv',  regionally-based,  studies 
are  encouraged  (See  "User 
Relationships"  under  the  Evaluation 
Criteria).  NOAA  is  seeking  proposals  on 
enabling  technologies  for  the  existing 
aquaculture  industries  and  for  less 
developed  areas  of  aquaculture  such  as 
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marine  ornamentals,  water  re-use 
systems,  offshore  or  open  ocean 
systems,  and  marine  species 
enhancement.  We  are  also  looking  for 
proposals  on  the  siting  of  aquaculture 
activities  and  studies  on  the 
environmental,  genetic  and  trophic  level 
consequences  of  marine  aquaculture 
and  marine  species  enhancement.  The 
goal  is  to  develop  new  industry 
opportunities  using  research  resources 
at  Federal.  State,  academic  and  private 
industry  facilities. 

Demonstration.  Projects  to  allow  pilot 
scale  testing  of  technologies  to  prove 
concepts,  establish  economic  feasibility, 
conduct  environmental  monitoring  and 
modeling,  develop  multi-use  platforms 
and  evaluate  marine  species 
enhancement  and  production 
technologies  will  be  considered  for  this 
competition. 

Regulatory  issues.  Proposals  to  define 
and  clarify  license  and  permit 
procedures,  address  the  use  of  the 
Exclusive  Economic  Zone  (EEZ)  for 
aquaculture,  develop  siting  criteria  and 
siting  methods  including  aquaculture 
zoning,  develop  best  management 
practices  and  codes  of  conduct  for 
aquaculture  and  address  the  issues  of 
aquaculture  in  interstate  commerce  and 
improved  food  safety  are  encouraged 
and  have  been  identitied  as  high 
priority  topics  by  industry  and  federal 
agencies  involved  in  development  of  the 
National  Aquaculture  Development 
Plan. 

Education/outreach.  Education  and 
outreach  activities  that  convey  research 
results  to  the  end  users,  determine 
industry  needs,  educate  the  public  and 
involve  and  instruct  students  in 
aquaculture-related  science  will  be 
considered. 

Financial  support  Proposals  that 
address  the  tinancial  requirements  of 
aquaculture,  help  set  priorities  for 
financial  support  and  address  marketing 
and  trade  issues  are  encouraged. 
Creation  of  model  business  plans  that 
provide  financial  institutions  with 
decision-making  tools  for  aquaculture 
investments  will  also  be  considered. 

Regional  and  issue  coordination  OAR 
recognizes  the  need  for  integrated 
regional  planning  and  prioritization  in 
order  to  focus  Federal  assistance  efforts. 
OAR  is  seeking  proposals  to  establish 
mechanisms  for  broad  regional  planning 
that  would  address  NOAA  goals  to 
promote  envirormientally  sound 
aquaculture.  In  some  cases,  like  water 
re-use  technologies,  the  issue  may  have 
interest  across  several  regions  and  in 
such  cases  a  national  or  multi-regional 
approach  to  coordination  would  be 
encouraged. 


m.  Eligibility 

Eligible  applicants  are  institutions  of 
higher  education,  other  non-profits, 
commercial  organizations,  state,  local 
and  Indian  tribal  governments  and 
Federal  agencies.  Proposals  selected  for 
funding  from  non-Federal  applicants 
will  be  funded  through  a  project  grant 
or  cooperative  agreement  under  the 
terms  of  this  notice.  Proposals  selected 
for  funding  from  NOAA  agencies  shall 
be  effected  by  an  intra-agency  fund 
transfer.  Proposals  selected  from  a  non- 
NOAA  federal  agency  will  be  funded 
through  an  inter-agency  transfer. 
PLEASE  NOTE:  Before  non-NOAA 
Federal  applicants  may  be  funded,  they 
must  demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
Federal  agency  in  excess  of  their 
appropriation.  Because  this 
announcement  is  not  proposing  to 
product  goods  or  services  from 
applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 

rV.  Evaluation  Criteria 

The  evaluation  criteria  for  proposals 
submitted  for  support  under  the 
National  Marine  Aquacidttire  Initiative 
are  as  follows: 

Scientific  or  Professional  Merit 
(maximum  45  points) — The  clarity  of 
objectives  and  the  level  of  scientific 
endeavor  or  professional  merit  exhibited 
in  the  proposal.  The  presence  of  a  clear 
work  plan,  and  probability  of  success. 
The  iruiovativeness  of  the  approach  to 
the  problem  or  the  unique  combination 
of  technologies  and  disciplines  to 
overcome  a  significant  problem. 

Impact  of  Proposed  Project  (maximum 
30  points) — Significance  of  the  problem 
relative  to  the  priorities  listed  in  this 
announcement,  and  the  degree  to  which 
the  activity,  if  successful,  will  advance 
the  state  of  the  science,  industry,  or 
state-of-the-art  methods  for  marine 
aquaculture.  The  degree  to  which  the 
project  is  cost  effective  relative  to  the 
work  proposed. 

User  Relationships  (maximum  20 
points)  degree  to  which  the  potential 
users  of  the  results,  i.e.,  industry,  have 
been  involved  in  the  planning  of  the 
activity,  will  be  involved  in  the 
execution  of  the  activity  and/or  are 
providing  funds.  Degree  to  which  inter- 
institutional  and  multi-disciplinary 
programs  have  been  developed  in  order 
to  leverage  funds  and  resources. 
Presence  of  a  plan  to  disseminate  the 
results  to  user  groups  and  the  public. 

Qualifications  and  Past  Record  of 
Investigators  (maximum  5  points) — 
Degree  to  which  investigators  are 
qualified  by  education,  training,  and/or 
experience  to  execute  the  proposed 


activity;  record  of  achievement  with 
previous  funding. 

Selection  Procedures 

A  pre-proposal  review  panel,  to  be 
organized  by  the  Office  of  Oceanic  and 
Atmospheric  Research,  will  be 
convened  at  the  NOAA  Offices  in  Silver 
Spring.  MD  and  will  review  all 
preliminary  proposals.  The  pre-proposal 
review  panel  will  consist  of 
government,  academic,  industry  and 
Non-government  organization  (NGO) 
representatives.  This  panel  will  assign 
points  on  an  individual  basis  to  each 
pre-proposal  based  on  the  evaluation 
criteria  and  priorities  contained  in  this 
request  for  proposals.  Those  receiving 
an  average  score  of  the  individual 
ratings  over  81  points  will  be  asked  to 
submit  full  proposals.  No  consensus 
advice  will  be  provided  by  the  review 
panel  to  the  NOAA/DC  Aquacultiire 
Task  Force. 

Full  proposals  submitted  to  the  Office 
of  Oceanic  and  Atmospheric  Research 
will  be  sent  to  peer  reviewers  for  written 
reviews.  Reviewers  will  be  asked  to 
evaluate  the  proposals  using  the 
evaluation  criteria  listed  in  this 
announcement.  Complete  full  proposals 
and  accompanying  written  reviews  will 
be  sent  to  the  Office  of  Oceanic  and 
Atmospheric  Research  and  evaluated  by 
a  peer  review  panel  comprised  of 
government,  academic,  industry  and 
NGO  experts  organized  by  OAR.  The 
members  of  the  panel  will  provide 
individual  point  scores  for  each 
proposal  using  the  evaluation  criteria 
listed  in  this  annoimcement  and  the 
input  provided  by  the  written  reviews, 
but  there  will  be  no  consensus  advice. 
Their  evaluations  will  be  considered  by 
the  NOAA/DOC  Aquaculture  Steering 
Committee  for  final  project  selection. 
(See  address  for  list  of  NOAA/DOC 
Aquaculture  Task  Force  Members.) 

For  proposals  rated  above  81  points  in 
average  score,  the  NOAA/DOC 
Aquaculture  Task  Force  managers  will 
make  the  final  project  selection.  They 
will:  (a)  Verify  that  projects  address  the 
priority  areas  listed  in  this 
announcement;  fb)  determine  whether 
NOAA  or  other  federal  agencies  are 
funding  or  planning  to  fund  similar 
projects;  (c)  determine  which  proposals 
best  meet  the  timeliness  and  overall 
vision  of  the  NOAA/DOC  aquaculture 
initiative  projects;  (d)  can  be 
accommodated  within  available  funding 
(see  simimary  and  background  sections 
of  this  document;  (e)  determine  if 
components  of  the  selected  projects 
should  not  be  funded;  (f)  determine  the 
total  duration  of  funding  appropriate  for 
each  proposal;  (g)  determine  the  amount 
of  funds  available  for  each  proposal. 
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Consequently,  awards  may  not 
necessarily  be  made  to  the  highest- 
scored  proposals.  Investigators  may  be 
asked  to  modify  objectives,  work  plans, 
or  budgets  prior  to  approval  of  the 
award.  Subsequent  administrative 
processing  will  be  in  accordance  with 
current  NOAA  grants  procedures.  A 
summar>'  statement  of  the  scientific 
review  by  the  peer  panel  will  be 
provided  to  each  applicant. 

Applications  must  reflect  the  total 
budget  necessary  to  accomplish  the 
project.  Cost  sharing  is  not  required  but 
encouraged  as  part  of  the  selection 
criteria  listed  here  (See  "User 
Relationships"  in  the  Evaluation 
Criteria).  The  appropriateness  of  all 
cost-sharing  will  be  determined  on  the 
basis  of  guidance  provided  in  applicable 
Federal  cost  principles.  The  applicants 
will  be  bound  by  the  percentage  of  cost 
sharing  reflected  in  the  grant  award. 

V.  Instructions  for  Application 

What  to  Submit 

Preliminary  proposals.  Each 
preliminary  proposal  should  not  exceed 
two  typewritten  pages  using  10  point 
font  or  larger,  and  provide  the  title  of 
the  research  project;  the  title,  name  and 
address  of  investigators  and  partners;  a 
background  section  that  sets  the  stage 
for  the  work  and  identifies  how  the 
research  would  fit  into  any  ongoing 
research  in  this  area;  a  rationale  of  why 
the  work  should  be  conducted;  a  clear 
statement  of  objectives;  the  general 
methodology  that  will  be  used;  and  an 
estimated  budget  amount.  The  criteria 
for  selection  of  preliminary  proposals 
are  the  degree  to  which  they  fit  the 
priority  areas  and  evaluation  criteria 
listed  in  this  notice.  A  one  page 
biography  for  each  investigator  should 
be  included  and  will  not  be  counted  in 
the  two  page  limit. 

Full  proposals.  Each  full  proposal, 
that  will  be  requested  as  the  result  of  the 
pre-proposal  process  or  those  applicants 
submitting  anyway,  should  include  the 
items  listed  here.  All  pages  should  be 
single-  or  double-spaced,  typewritten  in 
at  least  a  10-point  font,  and  printed  on 
metric  A4  (210  mm  x  297  mm)  or  8V2" 
X  11"  paper.  Brevity  will  assist 
reviewers  and  program  staff  in  dealing 
effectively  with  proposals.  Therefore, 
the  Project  Description  may  not  exceed 
15  pages.  Tables  and  visual  materials, 
including  charts,  graphs,  maps, 
photographs  and  other  pictorial 
presentations  are  included  in  the  15- 
page  limitation.  The  signature  page, 
summary  page,  references/literature 
cited,  budgets  and  budget  notes,  current 
and  pending  support  sections  and  vitae 
do  not  count  in  the  15  page  limit. 


Conformance  to  the  15-page  limitation 
will  be  strictly  enforced.  All  information 
needed  for  review  of  the  proposal 
should  be  included  in  the  main  text;  no 
appendices  are  permitted. 

Federal  agencies  submitting  proposals 
need  to  follow  all  of  the  instructions  for 
submissions  up  to  but  not  including 
Standard  Application  Forms  for 
proposals. 

(1)  Signed  title  page:  The  title  page 
should  be  signed  by  the  Principal 
Investigator  and  the  institutional 
representative  and  should  clearly 
identify  the  program  area  being 
addressed  by  starting  the  project  title 
with:  National  Marine  Aquaculture 
Initiative.  The  Principal  Investigator  and 
institutional  representative  should  be 
identified  by  full  name,  title, 
organization,  telephone  number  and 
address.  The  total  amounts  of  requested 
Federal  funds  and  matching  funds 
should  be  listed  for  each  budget  period. 

(2)  Project  Summary:  This 
information  is  very  important.  It  is 
critical  that  the  project  summary 
accurately  describe  the  research  being 
proposed  and  convey  all  essential 
elements  of  the  research.  The  project 
summary  should  not  exceed  two  pages 
and  include:  (a)  Title:  Use  the  exact  title 
as  it  appears  in  the  rest  of  the 
application,  (b)  Investigators:  List  the 
names  and  affiliations  of  each 
investigator  who  will  significantly 
contribute  to  the  project.  Start  with  the 
Principal  Investigator,  (c)  Funding 
request  for  each  year  of  the  project, 
including  matching  funds,  (d)  Project 
Period:  Start  and  completion  dates: 
Proposals  should  request  a  start  date  of 
July  1.  2001  or  later,  (e)  Project 
Summary:  This  should  include  the 
rationale  for  the  project,  the  scientific  or 
technical  objectives  and/or  hypotheses 
to  be  tested,  and  a  brief  summary  of 
work  to  be  completed. 

(3)  Project  description  115-page  limit  I 
Introduction/background/justification: 
Subjects  that  the  investigator(s)  may 
wish  to  include  in  this  section  are:  (a) 
Current  state  of  knowledge:  (b) 
contributions  that  the  study  will  make 
to  the  particular  discipline  or  subject 
area;  and  (c)  contributions  the  study 
will  make  toward  addressing  the 
problems  identified  in  the  National 
Marine  Aquaculture  Initiative. 

Research  or  technical  plan:  (a) 
Objectives  to  be  achieved,  hypotheses  to 
be  tested:  (b)  Plan  of  work — discuss  how 
stated  project  objectives  will  be 
achieved;  and  (c)  Role  of  project 
personnel. 

Output:  Describe  the  project  outputs 
that  will  contribute  to  improving  and 
further  developing  marine  aquaculture 
in  the  U.S. 


Coordination  \%ith  other  program 
elements:  Describe  any  coordination 
with  other  agency  programs  or  ongoing 
research  efforts.  Describe  any  other 
proposals  that  are  essential  to  the 
success  of  this  proposal. 

(4)  References  and  literature  citations: 
Should  be  included  as  appropriate. 

(5)  Budget  and  matching  funds 
justification:  There  should  be  a  separate 
budget  for  each  year  of  the  project  as 
well  as  a  cumulative  budget  for  the 
entire  project.  Applicants  are 
encouraged  to  use  the  Sea  Grant  Budget 
Form  90-4,  but  may  use  their  own  form 
as  long  as  it  provides  the  same 
information  as  the  Sea  Grant  form. 
Subcontracts  should  have  a  separate 
budget  page.  Matching  funds  must  be 
indicated.  Applicants  should  provide 
justification  for  all  budget  items  in 
sufficient  detail  to  enable  the  reviewers 
to  evaluate  the  appropriateness  of  the 
funding  requested.  Pay  special  attention 
to  any  travel  or  supply  budgets  and 
provide  details.  The  total  dollar  amount 
of  indirect  costs  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  the  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  costs  dollar 
amount  in  the  application,  whichever  is 
less.  The  Sea  Grant  Budget  Form  90-4 
is  available  through  the  World  Wide 
Web  or  from  the  initiative  coordinator 
(See  electronic  addresses). 

(6)  Current  and  pending  support: 
Applicants  must  provide  information  on 
all  current  and  pending  Federal  support 
for  ongoing  projects  and  proposals, 
including  subsequent  funding  in  the 
case  of  continuing  grants.  The  proposed 
project  and  all  other  projects  or 
activities  requiring  a  portion  of  time  of 
the  principal  investigator  and  other 
senior  personnel  should  be  included. 
The  relationship  between  the  proposed 
project  and  these  other  projects  should 
be  described,  and  the  number  of  person- 
months  per  year  to  be  devoted  to  the 
projects  must  be  stated. 

(7)  Vitae  (2  pages  maximum  per 
investigator}.  This  is  not  counted  in  the 
15  page  maximum. 

(8)  Standard  application  forms: 
Standard  application  forms  are  not 

necessary  for  pre-proposals  or  for  the 
first  request  for  full  proposals.  They  will 
onlv  be  necessary  when  projects  have 
been  selected  for  funding. 

Applicants  may  obtain  all  required 
application  forms  from  state  Sea  Grant 
Programs,  through  the  World  Wide  Web 
(see  electronic  addresses)  or  from  the 
project  coordinator.  The  following  forms 
must  be  included: 

(a)  Standard  Forms  424.  Application 
for  Federal  Assistance.  424A.  Budget 
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Information — \on-Construction 
Programs:  and  424B.  Assurances — Son- 
Construction  Programs.  (Rev  4-88). 
Applications  should  clearly  identify  the 
program  area  being  addressed  by 
starting  the  project  title  with  "National 
Marine  Aquaculture  Initiative"  Please 
note  that  both  the  Principal  Investigator 
and  an  administrative  contact  should  be 
identified  in  Section  5  of  the  SF424.  The 
form  must  contain  an  original  signature 
of  the  applicant  institution's  authorized 
representative. 

(b)  Primary  applicant  certifications- 
All  primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying."  and  the 
following  explanations  are  hereby 
provided: 

(i)  Non-procurement  debarment  and 
suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26.  section  105) 
are  subject  to  15  CFR  part  26,  "Non- 
procurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

(ii)  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26.  subpart 
F.  "Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(iii)  Anti-lobbying.  Persons  (as 
defined  at  15  CFR  part  28.  section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  Si 00,000.  and 
loans  and  loan  guarantees  for  more  than 
$150,000.  or  the  single  family  ma.ximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

(iv)  Anti-lobbying  disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  Appendix  B. 

(c)  Lower  tier  certifications.  Recipients 
shall  require  applicants/bidders  for  sub- 
grants,  contracts,  subcontracts,  or  other 
lower  tier  covered  transactions  at  any 
tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  t"D-512. 
"Certifications  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form.  SF-LLL.  "Disclosure  of 


Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  the 
Department  of  Commerce  (DOC).  SF- 
LLL  submitted  by  any  tier  recipient  or 
sub-recipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Applications  received  after  the 
deadline  and  applications  that  deviate 
from  the  format  described  will  be 
returned  to  the  sender  without  review. 
Facsimile  transmissions  and  electronic 
mail  submission  of  applications  will  not 
be  accepted. 

How  To  Submit 

Applicants  residing  in  Sea  Grant 
states  may.  at  their  discretion,  submit 
preliminary  proposals  and  proposals 
through  the  state  Sea  Grant  programs, 
according  to  the  schedules  established 
bv  the  state  programs  based  on  the 
submission  dates  to  the  Office  of 
Oceanic  and  Atmospheric  Research 
listed  above.  No  culling  of  pre-proposals 
will  occur  at  the  state  Sea  Grant  level. 
Sea  Grant  program  directors  will  receive 
a  list  of  proposals  coming  from  their 
state  as  a  courtesy.  If  applicants  choose 
to  submit  proposals  through  Sea  Grant 
programs,  applicants  should  contact  the 
state  Sea  Grant  programs  for  submission 
dates  and  the  number  of  copies 
required.  A  list  of  state  Sea  Grant 
program  directors  and  their  addresses 
can  be  found  on  the  web  (See  Electronic 
Addresses)  or  obtained  through  Dr. 
lames  McVey. 

Applicants  not  residing  in  Sea  Grant 
states,  or  not  wishing  to  submit  through 
a  state  Sea  Grant  Program  may  submit 
dir€?ctly  to  the  Office  of  Oceanic  and 
Atmospheric  Research  (see  addresses). 
Although  investigators  are  not  required 
to  submit  more  than  3  copies  of  the 
proposal  to  the  Office  of  Oceanic  and 
Atmospheric  Research  the  normal 
review  process  requires  10  copies. 
Investigators  are  encouraged  to  submit 
sufficient  proposal  copies  for  the  full 
review  process  if  they  wish  all 
reviewers  to  receive  color  graphics, 
glossy  photographs,  nonstandard-sized 
pages  (not  8.5  x  111.  or  otherwise 
unusual  materials  submitted  as  part  of 
the  proposal.  Only  three  copies  of  the 
Federally  required  forms  are  needed. 

Other  Requirements 

Federal  Policies  and  Procedures 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 


at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Applicants  are  hereby  notified  that 
they  are  encouraged  to  the  extent 
feasible,  to  purchase  American-made 
products  with  funding  provided  under 
this  program. 

If  an  application  is  selected  for 
funding.  Department  of  Commerce  has 
no  obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
Department  of  Commerce. 

No  award  of  Federal  funds  shall  be 
made  to  a  applicant  who  has  an 
outstanding  delinquent  Federal  debt  or 
fine  until  either: 

ii.  The  delinquent  account  is  paid  in 
hill, 

ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  Other  arrangements  satisfactory  to 
Department  of  Commerce  are  made. 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

All  primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided; 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Prior  notice  and  cui  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 
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This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

This  notice  contains  coUection-of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  Sea 
Grant  Project  Summary  Form  and  the 
Sea  Grant  Budget  Form  have  been 
approved  under  the  Office  of 
Management  and  Budget  (OMB)  Control 
Number  0648-0362,  with  estimated 
times  per  response  of  20  and  15 
minutes,  respectively.  The  use  of 
Standard  Forms  424,  424A,  424B,  and 
the  SF-LLL  have  been  approved  by 
OMB  under  the  respective  control 
numbers  0348-0043,  038-0044,  038- 
0040  and  038-0046.  The  response  time 
estimates  above  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments  on  these 
estimates  or  any  other  estimates  of  these 
collections  to  the  National  Sea  Grant 
Office/NOAA,  1315  East-West  Highway, 
Silver  Spring.  Maryland  20910  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  feilure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Dated:  December  20,  2000 
David  L.  Evans, 

Assistant  Administrator  for  Oceanic  and 
Atmospheric  Research. 

[FR  Doc.  00-33600  Filed  12-26-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

[Docket  No.  001027301-0301-01] 

RIN  0648-ZA97 

Sea  Grqnt  Induatry  Fellowa  Program: 
Request  for  Propoaala  for  FY  2001 

agency:  National  Sea  Grant  College 
Program,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  the  National 
Sea  Grant  College  Program  (Sea  Grant) 


is  entertaining  proposals  for  the 
Industry  Fellowship  program  to  fulfill 
its  broad  educational  responsibilities 
and  to  strengthen  ties  between  academia 
and  industry.  With  required  matching 
funds  from  private  industrial  sponsors. 
Sea  Grant  expects  to  support  five  new 
Industry  Fellows  in  FY  2001.  Each 
fellow  will  be  a  graduate  student 
selected  through  national  competition, 
and  will  be  known  as  a  Company  Name/ 
Sea  Grant  Industry  Fellow.  Proposals 
must  be  submitted  by  academic 
institutions  who  have  identified  a 
graduate  fellow  and  an  industrial 
sponsor  who  will  provide  matching 
funds. 

DATES:  Proposals  must  be  submitted 
before  5  pm  (local  time)  on  April  24, 
2001  to  a  state  Sea  Grant  Program  office. 
Applications  from  non  Sea  Grant  states, 
if  submitted  directly  to  the  National  Sea 
Grant  Office,  must  be  received  by  5  pm 
(local  time)  on  April  24,  2001. 
ADDRESSES:  Proposals  originating  from 
institutions  in  Sea  grant  states  must  be 
submitted  through  the  state  Sea  Grant 
Program.  Proposals  originating 
elsewhere  may  be  submitted  either 
through  the  nearest  Sea  Grant  Program 
or  directly  to  the  Program  Manager  at 
the  National  Sea  Grant  Office.  The 
addresses  of  the  Sea  Grant  College 
Program  directors  may  be  found  on  Sea 
Grant's  home  page  (http:// 
wwrw. mdsg.umd.edu/NSGO/index.html) 
or  may  also  be  obtained  by  contacting 
the  Program  Manager  at  the  National 
Sea  Grant  Office  (see  below). 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Vijay  G.  Panchang,  Program  Manager. 
National  Sea  Grant  College  Program,  R/ 
SG.  NOAA,  1315  East- West  Highway. 
Silver  Spring,  MD  20910.  Tel.  (301) 
713-2435  ext.  142;  e-mail; 
Vijay.Panchang@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Program  Authority 

Authority:  33  U.S.C.  1127(a). 
Catalog  of  Federal  Domestic  Assistance 
Number:  11.  417,  Sea  Grant  Support. 

n.  Program  Description 

Background 

Today's  global  economy  is  putting 
unprecedented  demands  on  the  U.S. 
industrial  community  for  innovation 
and  new  technology.  This  situation 
presents  challenges  to  industry  and 
universities  to  develop  new  paradigms 
leading  to  more  efficient  utilization  of 
available  human,  fiscal,  and  technical 
resources.  This  can  be  accomplished 
through  the  recruitment  of  graduates 
trained  in  technologies  relevant  to  an 
industry's  future  and  the  creation  of 


opportunities  for  collaboration  between 
industrial  and  academic  scientists  and 
engineers.  Academically  well-trained 
students  with  exposure  to  advanced 
industrial  issues  constitute  a  critical 
component  of  success  in  that  endeavor. 
To  strengthen  ties  between  academia 
and  industry.  Sea  Grant  developed  the 
industry  Fellows  Progrcim  in  1995.  With 
required  matching  funds  from  private 
industrial  sponsors,  Sea  Grant  expects 
to  support  five  new  Industry  Fellows  in 
FY  2001.  Each  fellow  will  be  a  graduate 
student  selected  through  national 
competition,  and  will  be  known  as  a 
Company  Name/Sea  Grant  Industry 
Fellow. 

Fellowship  Program  Objectives 

The  goals  of  the  program  are:  to 
enhance  the  education  and  training 
provided  to  top  graduate  students  in 
U.S.  colleges  and  universities;  to 
provide  real-world  experience  of 
industrial  issues  to  graduate  students 
and  to  accelerate  their  career 
development;  to  increase  interactions 
between  the  nation's  top  scientists  and 
engineers  and  their  industrial 
counterparts;  to  accelerate  the  exchange 
of  information  and  technologies 
between  universities  and  industry;  to 
provide  a  mechanism  for  industry  to 
influence  Sea  Grant  research  priorities 
and  solve  problems  of  importance  to 
industry;  and  to  forge  long-term 
relationships  between  Sea  Grant 
colleges  and  industrial  firms. 

Program  Description 

The  Sea  Grant  Industry  Fellows 
Program  provides,  in  cooperation  with 
specific  companies,  support  for  highly- 
qualified  graduate  students  who  are 
pursuing  research  and  development 
projects  on  topics  of  interest  to  a 
particular  industry/company.  In  a  true 
partnership,  the  student,  the  faculty 
advisor,  the  Sea  Grant  college  or 
institute,  and  the  industry 
representative  work  together  on  a 
project  fi-om  beginning  to  end.  Research 
facilities  and  the  cost  of  the  activity  are 
shared.  University  faculty  are  the  major 
source  for  identifying  potential 
industrial  collaborators  and  suitable 
research  topics.  However,  other  sources 
can  be  used  to  identify  potential 
industrial  partners  including  the  Sea 
Grant  Marine  Advisory  Services, 
university  industrial  relations  offices, 
and  the  Sea  Grant  Review  Panel.  Sea 
Grant  directors  are  encouraged  to  use  a 
variety  of  sources  in  building  successful 
partnerships  with  industry. 

m.  Eligibility 

Proposals  must  be  prepared  by 
individuals  affiliated  with  institutions 
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of  higher  education  in  the  United  States 
If  the  institution  is  in  one  of  the  29  Sea 
Grant  states,  then  the  proposal  must  be 
submitted  to  the  state's  Sea  Grant 
College  Program,  who  will  submit  the 
final  grant  application  to  the  National 
Sea  Grant  Office.  If  the  institution  is  in 
a  state  with  no  Sea  Grant  College 
Program,  applications  may  be  submittt-il 
to  the  nearest  state  Sea  Grant  (College 
Program  who  will  then  submit  the  final 
grant  application  to  the  National  Sea 
Grant  Office,  or  the  institution  may 
submit  the  application  directly  to  the 
National  Sea  Grant  Office. 

IV.  Evaluation  Criteria 

The  evaluation  criteria  for  proposals 
submitted  for  support  under  the  Sea 
Grant  Industry  Fellows  Program  are: 

A  the  importance  of  the  problem  and 
the  benefits  expected  to  the  industrial 
partner  and  the  nation  due  to  the 
advancement  of  technology  (25%). 

B.  The  benefit  accruing  to  the  student 
from  his  or  her  participation  as  a  Sea 
Grant  Industry  Fellow,  including 
exposure  to  industrial  methods  and 
mentoring  bv  the  industrial  partner 
(25%). 

C.  The  level  of  commitment  of  the 
industrial  partner  to  the  project, 
particularlv  student  stipend  support 
(25%). 

D  The  caliber  of  the  proposed  Fellow, 
including  special  skills,  past 
experiences,  or  training  that  render  him/ 
her  especially  qualified  for  the  proposed 
project.  Participation  by  the  Fellow  in 
proposal  preparation  will  be  viewed 
favorably  (25%). 

V.  Selection  Procedures 

Individual  state  Sea  Grant  Programs 
receiving  proposals  will  conduct  the 
mail  peer  review  of  the  proposed 
projects  in  accordance  with  the 
Evaluation  Criteria  listed  above. 
Complete  proposals  and  copies  of  the 
mail  reviews  will  be  sent  by  the  state 
Sea  Grant  programs  to  the  National  Sea 
Grant  Office  The  National  Sea  Grant 
Office  will  cr)nduct  mail  reviews  for 
proposals  submitted  directly  to  it  by 
institutions  not  in  Sea  Grant  states.  The 
applications  will  be  ranked  in 
accordance  with  the  assigned  weights  of 
the  above  evaluation  criteria  by  an 
independent  peer  review  panel 
consisting  of  government,  academic, 
and  industry  experts  with  particular 
expertise  in  industry/academic 
interactions.  These  panel  members  will 
provide  individual  evaluations  on  each 
proposal;  thus  there  will  be  no 
consensus  advice.  Their 
recommendations  and  evaluations  will 
be  considered  by  the  National  Sea  Grant 
Office  in  the  final  selection.  Onlv  those 


proposals  awarded  a  minimum  score  of 
50"',,  bv  the  panel  will  be  eligible  for 
funding.  For  those  proposals,  the 
National  Sea  Grant  Office  will:  (a) 
Ascertain  which  proposals  best  meet  the 
program  objectives  (stated  in  Section  II). 
and  do  not  substantially  duplicate  other 
projtjcts  that  are  currently  funded  or  are 
approved  for  funding  by  NOAA  and 
other  federal  agencies,  hence,  awards 
mav  not  necessarily  be  made  to  the 
highest-scored  proposals;  (b)  select  the 
propo.sals  to  be  funded;  (c)  determine 
which  components  of  the  selected 
projects  will  be  funded:  (d)  determine 
the  total  duration  of  funding  for  each 
proposal:  and  (e)  determine  the  amount 
of  funds  available  for  each  proposal. 
Investigators  may  be  asked  to  modify 
objectives,  work  plans,  or  budgets  prior 
to  final  approval  of  the  award. 
Subsequent  grant  administration 
procedures  will  be  in  accordance  with 
current  NOAA  grants  procedures.  A 
summary  statement  of  the  scientific 
review  by  the  p^er  panel  will  be 
provided  to  each  applicant. 

VI.  Instructions  for  Application 

Tinwtublf 

April  24.  2001,  5  pm  (local  time) — 
Proposals  due  at  state  Sea  Grant 
Program  or  at  NSGO  if  application  is 
being  submitted  by  a  non  Sea  Grant 
College  Program. 

May  1.  2001,  5  pm  (local  time) — 
Proposals  received  at  state  Sea  Grant 
Programs  due  at  NSGO. 

September  1.  2001  (approximate) — 
Funds  awarded  to  selected  recipients; 
projects  begin 

General  Guidelines 

Interested  members  of  institutions  of 
higher  edut:ation  in  the  United  States 
may  submit  a  proposal  (See  Section  III. 
Eligibility)  for  a  grant  to  support  up  to 
two-thirds  of  the  total  budget.  The 
fellowship  can  be  for  a  maximum  of  two 
years,  though  funding  will  be  in  annual 
increments.  No  more  than  $30,000  of 
federal  funds  may  be  requested  per  year. 
Indirect  costs  on  federal  funds  are 
limited  to  10  percent  of  total  modified 
direct  costs.  The  proposal  must  include 
a  written  matching  commitment,  equal 
to  at  least  half  the  federal  request,  from 
the  industrial  partner  to  support  the 
budget  for  the  proposed  project. 
.Allocation  of  matching  funds  must  be 
specified  in  the  budget  Use  of  the 
industrial  matching  funds  for  student 
stipend  support  will  be  looked  on 
favorably.  (See  criterion  C.  under 
Section  IV,  Evaluation  Criteria.) 

The  budget  should  include  adequate 
travel  funds  for  the  student,  the 
industrial  mentor,  and  the  facultv 


advisor  to  meet  at  least  twice  per  year 
during  the  fellowship  period,  preferably 
at  the  site  of  the  industrial  partner.  The 
budget  may  also  include  up  to  one 
month  of  salary  of  stipend  support  for 
one  project  participant  in  addition  to 
the  selected  Fellow  who  are  affiliated  to 
the  academic  institution.  The  selected 
Fellow  may  not  be  changed  during  the 
grant  period.  If  the  selected  Fellow  is  no 
longer  enrolled  as  a  graduate  student 
but  continues  to  work  on  the  project 
under  the  supervision  of  the  grantee 
institution,  federal  funds  may  be  used 
for  the  Fellow's  support  for  no  longer 
than  three  months  beyond  the  date  on 
which  the  Fellow's  student  status 
expires.  This  three-month  latitude  is 
meant  to  enable  suitable  conclusion  of 
the  ongoing  phase  of  work.  In  other 
respects,  the  Fellow  will  be  governed  by 
the  institution's  rules  for  graduate 
research  assistants. 

Proposal  Guidelines 

Each  full  proposal  should  include  the 
items  listed  below.  All  pages  should  be 
single-  or  double-spaced,  typewritten  in 
at  least  10-point  font,  and  printed  on 
metric  A4  (210  mm  x  297  mm)  or  8V2 
X  11"  paper.  Brevity  all  assist  reviewers 
and  program  staff  in  dealing  effectively 
with  proposals.  Therefore,  the  Project 
Description  may  not  exceed  10  pages. 
Tables  and  visual  materials,  including 
charts,  graphs,  maps,  photographs  and 
other  pictorial  presentation  are  included 
in  the  10-page  limit;  literature  citations 
are  not  included  in  the  10-page  limit. 
Conformance  to  the  10-page  limit  will 
be  strictly  enforced.  All  information 
needed  for  review  of  the  proposal 
should  be  included  in  the  main  text:  no 
appendices  are  permitted. 

(1)  Signed  Title  Page:  The  title  page 
should  be  signed  by  the  Principal 
Investigator  and  the  institutional 
representative  and  should  clearly 
identify  the  program  area  being 
addressed  by  starting  the  project  tide 
with  "Sea  Grant  Industry  Fellow."  The 
Principal  Investigator  and  institutional 
representative  should  be  identified  by 
full  name,  title,  organization,  telephone 
number  and  address.  The  total  amount 
of  Federal  funds  and  matching  funds 
being  requested  should  be  listed  for 
each  budget  period. 

(2)  Project  Summary:  This 
information  is  very  important.  Prior  to 
attending  the  peer  review  panel 
meetings,  some  of  the  panelists  may 
read  only  the  project  summary. 
Therefore,  it  is  critical  that  the  project 
summary  accurately  describe  the 
research  being  proposed  and  convey  all 
essential  elements  of  the  research.  The 
project  summary  should  include;  1. 
Title:  Use  the  exact  title  as  it  appears  in 
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the  rest  of  the  application.  2. 
Investigators:  List  the  names  and 
affiliations  of  each  investigator  who  will 
significantly  contribute  to  the  project. 
Start  with  the  Principsd  Investigator,  3. 
Funding  request  for  each  year  of  the 
project,  including  matching  fimding  if 
appropriate.  4.  Project  Period:  Start  and 
completion  dates.  Proposal  should 
request  a  start  date  of  September  1 , 
2001.  5.  Project  Summary:  This  should 
include  the  rationale  for  the  project,  the 
scientific  or  technical  objectives  and/or 
hypotheses  to  be  tested,  and  a  brief 
summary  of  work  to  be  completed. 

(3)  Project  Description:  (10-page 
limit): 

(a)  Introduction/Background/ 
Justification:  What  is  the  problem  being 
addressed  and  what  is  its  scientific  and 
economic  importance  to  the 
advancement  of  technology,  to  the 
cooperating  industrial  partner,  and  to 
the  region  or  nation? 

(b)  Research  or  Technical  Plan:  What 
are  the  goals,  objectives,  and  anticipated 
approach  of  the  proposed  project?  While 
a  detailed  work  plan  is  not  expected,  the 
proposal  should  present  evidence  that 
there  has  been  thoughtful  consideration 
of  the  approach  of  the  problem  under 
study.  What  capabilities  does  the 
industrial  partner  possess  that  will 
benefit  the  Fellow? 

(c)  Output/ Anticipated  Economic 
Benefits:  Upon  successfid  completion  of 
the  project,  what  are  the  anticipated 
benefits  to  the  student,  the  industrial 
partner,  the  university  and  its  faoilty, 
the  sponsoring  Sea  Grant  program,  and 
the  nation? 

(d)  References  and  Literature 
Citations:  Should  be  included  but  will 
not  be  counted  in  the  10  page  project 
description  limit. 

(4)  Budget  and  Budget  Justification: 
There  shoidd  be  a  separate  budget  for 
each  year  of  the  project  as  well  as  a 
cumulative  annual  budget  for  the  entire 
project.  Applicants  are  encouraged  to 
use  the  Sea  Grant  Budget  Form  90-4, 
but  may  use  their  own  form  as  long  as 
it  provides  the  same  information  as  the 
Sea  Grant  form.  Subcontractors  should 
have  a  separate  budget  page.  Matching 
funds  must  be  indicated;  failure  to 
provide  adequate  matching  funds  will 
result  in  the  proposal  being  rejected 
without  review.  Each  annual  budget 
shoidd  include  a  separate  budget 
justification  page  that  itemizes  all 
budget  items  in  sufficient  detail  to 
enable  reviewers  to  evaluate  the 
appropriateness  of  the  funding 
requested.  Please  pay  special  attention 
to  any  travel,  supply  or  equipment 
budgets  and  provide  details.  The  total 
dollar  amount  or  indirect  costs  must  not 
exceed  10  percent  of  the  total  proposed 


direct  costs  dollar  amount  in  the 
application. 

(5)  Current  and  Pending  Support: 
Applicants  must  provide  information  on 
all  ciurent  and  pending  Federal  support 
for  ongoing  projects  and  proposals, 
including  subsequent  funding  in  the 
case  of  continuing  grants.  The  proposed 
project  and  edl  other  projects  or 
activities  using  Federal  assistance  and 
requiring  a  portion  of  time  of  the 
principal  investigator  or  other  senior 
personnel  should  be  included.  The 
relationship  between  the  proposed 
project  and  these  other  projects  should 
be  described,  and  the  number  of  person- 
months  per  year  to  be  devoted  to  the 

•projects  must  be  stated. 

(6)  Vitae  of  the  student,  the  faculty 
advisor,  and  the  company-appointed 
research  mentor  (2  pages  maximum  per 
investigator). 

(7)  Letter  of  commitment  from  the 
industrial  partner. 

(8)  A  brief  (one-page)  description  of 
the  collaborating  industrial  firm. 

(9)  Proposers  are  encouraged  (but  not 
required)  to  include  a  separate  page 
suggesting  reviewers  that  the  proposers 
believe  are  especially  well  qualified  to 
review  the  proposal.  Proposers  may  also 
designate  persons  they  would  prefer  not 
review  the  proposal,  indicating  why. 
These  suggestions  will  be  considered 
during  the  review  process. 

(10)  Standard  Application  Forms: 
Applicants  may  obtain  all  required 
application  forms  through  the  World 
Wide  Web  at  http:// 
www.mdsg.umd.edu/NSGO/research/ 
rfp/index.html,  from  the  state  Sea  Grant 
Programs  or  from  Dr.  Vijay  Panchang  at 
the  National  Sea  Grant  Office  (phone: 
301-713-2435  xl42  or  e-mail: 
vijay.panchemg@noaa.gov).  The 
following  forms  must  be  included: 

(a)  Standard  Forms  424,  Application 
for  Federal  Assistance,  424A,  Budget 
Information — Non-Construction 
Programs;  and  424B,  Assurances — Non- 
Construction  Programs,  (Rev  4-88). 
Please  note  that  both  the  Principal 
Investigator  and  an  administrative 
contact  shoidd  be  identified  in  Section 
5  of  die  SF424.  For  Section  10, 
applicants  should  enter  "11.417"  for  the 
CFTDA  Number  and  "Sea  Grant  Support" 
for  the  tide.  The  form  must  contain  the 
original  signature  of  an  authorized 
representative  of  the  applying 
institution. 

(b)  Primary  Applicant  Certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 


following  explanations  are  hereby 
provided: 

(i)  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

fii)  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26.  subpart 
F.  "Government-wide  Requirements  for 
Drug- Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(iii)  Anti-Lobbying.  Persons  (as 
defined  at  15  CFR  part  28,  section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Linutation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000.  and 
loans  and  loan  guarantees  for  more  than 
$150,000;  and 

(iv)  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

(c)  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL. 
"Disclosure  of  Lobb)dng  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department  of  Commerce  (DOC). 
SF-LLL  submitted  by  any  tier  recipient 
or  subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Vn.  How  To  Submit 

Preliminary  proposals  and  proposals 
must  be  submitted  to  the  state  Sea  Grant 
Programs  or  to  the  NSGO  according  to 
the  schedule  outlined  above  (See 
"Addresses"  and  "Timetable"). 
Although  investigators  are  not  required 
to  submit  more  than  3  copies  of  the 
proposal,  the  normal  review  process 
requires  10  copies.  Investigators  are 
encouraged  to  submit  sufficient 
proposal  copies  for  the  full  review 
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process  if  they  wish  all  reviewers  to 
receive  color,  unusually  sized  (not  8.5" 
X  11").  or  otherwise  unusual  materials 
submitted  as  part  of  the  proposal.  Only 
three  copies  of  the  Federally  required 
forms  are  needed.  The  addresses  of  the 
Sea  Grant  College  Program  directors 
may  be  found  on  Sea  Grant's  World 
Wide  Web  home  page  (http:// 
www.mdsg.umd.edu/NSGO/index.htmi) 
or  may  also  be  obtained  by  contacting 
the  Program  Manager,  Dr  Vijay 
Panchang,  at  the  National  Sea  Grant 
Office  (phone:  301-713-2435  xl42  or  e- 
mail:  vijay.panchang@noaa.gov). 
Proposals  sent  to  the  National  Sea  Grant 
Office  should  be  addressed  to:  National 
Sea  Grant  Office.  R/SG.  Attn:  Sea  Grant 
Industry  Fellows  Program  Coordinator. 
NOAA.Room  11828.  1315  East-West 
Highway.  Silver  Spring.  MD  20910 
(phone  301-713-2435  for  express  mail 
applications). 

Applications  received  after  the 
deadline  and  applications  that  deviate 
from  the  format  described  above  will  be 
returned  to  the  sender  without  review 
Facsimile  transmissions  and  electronic 
mail  submission  of  applications  will  not 
be  accepted. 

Vni.  Other  Requirements 

(A)  Federal  Policies  and  Procedures — 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and 
Department  of  Commerce  (DOC) 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards 

(B)  Past  Performance — Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

(C)  Preaward  Activities — If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
preaward  costs. 

(D)  No  Obligation  for  Future 
Funding — If  an  application  is  selected 
for  funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DOC. 

(E)  Delinquent  Federal  Debts — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

(1)  The  delinquent  account  is  paid  in 
hill. 

(2)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 


(3)  Other  arrangements  satisfactory  to 
DOC  are  made. 

(F)  Name  Ch(?ck  Review — All  non- 
profit and  for-profit  applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

(G)  False  Statements — A  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
use.  1001 

(H)  Intergovernmental  Review — 
Applications  for  support  from  the 
National  Sea  Grant  College  Program  are 
not  subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs. 

(I)  Purchase  of  American-Made 
Equipment  and  Products — Applicants 
are  hereby  notified  that  they  will  be 
encouraged  to  the  greatest  extent 
practicable,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program. 

Classification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

This  action  has  been  determined  to  be 
not  significant  for  purpose  of  E.O. 
12866. 

This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  Sea 
Grant  Project  Summary  Form  and  the 
Sea  Grant  Budget  Form  have  been 
approved  under  Office  of  Management 
and  Budget  (OMB)  Control  Number 
0648-0362.  with  estimated  times  per 
response  of  20  and  15  minutes 
respectivelv  The  use  of  Standard  Forms 
424.  424A.  424B.  and  SF-LLL  have  been 
approved  by  OMB  under  the  respective 
control  numbers  0348-0043,  0348-0044. 
0348-0040.  and  0348-0046.  The 
response  time  estimates  above  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  on  these  estimates  or  any 
other  aspect  of  these  collections  to 
National  Sea  Grant  Office/NOAA,  1315 
East-West  Highway.  Silver  Spring,  MD 


20910  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20503  (Attention:  NOAA  Desk 
Officer).  Notwithstanding  any  other 
provision  of  the  law.  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with,  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

Dated:  December  20.  2000, 
David  L.  Evans, 

Assistant  Administrator,  Office  of  Oceanic 
and  Atmospheric  Research.  National  Oceanic 
and  Atmospheric  Administration. 
|FR  Doc.  00-32998  Filed  12-26-00;  8:45  am) 

BILUNG  CODE  3S10-KA-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  112700A] 

Marine  Mammals;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (605-1607); 
receipt  of  application  to  amend  a 
scientific  research  permit  (782-1446). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  marine  mammal  species  for  the 
purposes  of  scientific  research: 
NMFS  has  received  a  permit 
application  from  Mason  T.  Weinrich, 
Whale  Center  of  New  England,  P.O.  Box 
159,  Gloucester,  Massachusetts  01930- 
0159;  NMFS  has  received  a  request  to 
amend  Permit  No.  782-1446  from  the 
National  Marine  Mammal  Laboratory, 
National  Marine  Fisheries  Service, 
NOAA,  7600  Sand  Point  Way.  NE,  BIN 
C15700.  Bldg.  1.  Seattle,  WA  98115- 
0070. 

DATES:  Written  or  telefaxed  comments 
on  the  new  application  and  amendment 
request  must  be  received  on  or  before 
January  26,  2001. 
ADDRESSES:  The  application, 
amendment  request  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

For  permit  782-1446:  Northwest 
Region,  NMFS,  7600  Sand  Point  Way 
NE,  BIN  C15700.  Bldg.  1.  Seattle,  WA 
98115-0700;  phone  (206)526-6150;  fax 
(206)526-6426; 
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For  permit  782-1446:  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802-4213; 
phone  (562)980-4001;  fax  (562)980- 
4018; and. 

For  permit  605-1607:  Northeast 
Region,  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298;  phone 
(508)281-9250;  fax  (508)281-9371. 

All  documents  may  also  be  requested 
from  the  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway,  Room 
13130,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Tammy  Adams,  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  and  amendment  is 
requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (MMPA;  16  U.S.C.  1361  et 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et 
seq.)and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-227). 

Species  Covered  in  This  Notice 

The  following  endangered  and 
threatened  marine  mammal  species  are 
covered  in  this  notice: 

Humpback  whale  {Megaptera 
novaeangliae), 

Fin  whale  (Balaenoptera  physalus), 

Sei  whale  [Balaenoptera  horealis), 
and 

North  Atlantic  right  whale  [Eubalaena 
glacialis) 

New  Applications  Received 

File  No.  605-1607 

Mason  T.  Weinrich,  Whale  Center  of 
New  England,  proposes  to  assess  the 
health,  status  and  trends  of  endangered 
populations  of  humpback  whale 
[Megaptera  novaeangliae),  fin  whale 
[Balaenoptera  physalus),  sei  whale 
[Balaenoptera  borealis),  and  North 
Atlantic  right  whale  [Eubalaena 
glacialis)  off  the  U.S.  Atlantic  coast  from 
southern  Maine  to  northern  Florida.  The 
applicant  proposes  to  aimually  take,  by 
close  approach,  a  maximum  of  400 
humpback  whales,  250  fin  whales,  50 
sei  whales,  and  50  North  Atlantic  right 
whales  over  a  5-year  period.  These  takes 
will  be  used  to  collect  photographs  for 
identifying  individuals  from  all  species 
(minimum  approach  of  100  feet  (30 
meters)),  for  collecting  information  on 
the  prey  densities  around  humpback,  fin 
and  sei  whales  (minimum  approach  of 


50-100  ft  (15-30  m)),  for  collecting 
biopsy  dart  samples  from  humpback 
and  fin  whales  (minimum  approach  of 
30-70  ft  (9-21  m)),  and  for  attaching 
suction-cup  time-depth  recorder  and 
VHF  tags  to  humpback  and  fin  whales 
(minimum  approach  of  15-20  ft  (5-6  m)). 
For  biopsy  sampling,  no  more  than  three 
attempts  will  be  made  per  whale  and  for 
suction-cup  tag  attachment,  no  more 
than  two  attempts  will  be  made  per 
whale. 

Amendment  Requests  Received 

Permit  No.  782-1446 

The  National  Marine  Mammal 
Laboratory  has  requested  an  amendment 
(no.  3)  to  scientific  research  permit  no. 
782-1446,  issued  on  May  18,  1998  (63 
FR  27265).  Permit  no.  ^82-1446 
authorizes  the  permit  holder  to  conduct 
aerial,  ground,  and  vessel  sm^eys 
aimually  for  stock  assessment  of  harbor 
seals,  California  sea  lions,  Steller  sea 
lions  and  northern  elephant  seals.  The 
permit  holder  requests  authorization  to 
increase  the  number  of  California  sea 
lions  captured,  local  or  gas  anesthetized, 
instrumented  and  sampled  for  a  multi- 
disciplinary  study  of  the  role  of 
persistent  organochlorine  pollutants 
(OPR)  and  herpes  virus  in  the 
development  of  cancer  in  California  sea 
lions.  California  sea  lions  of  both  sexes 
and  ages  0  through  5  years  are  proposed 
to  be  taken.  Additionally,  branded  and 
un-branded  6-month  old  California  sea 
lions  of  both  sexes  are  proposed  to  be 
captured,  sampled  and  photographed  as 
part  of  a  study  to  evaluate  the  condition 
of  branded  pups. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activities  proposed  are  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  the 
application  and  amendment  request  to 
the  Marine  Mammal  Commission  and 
its  Committee  of  Scientific  Advisors. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 


Dated:  December  20.  2000. 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  Sational 
Marine  Fisheries  Sei^.'ice. 
(FR  Doc.  00-33002  Filed  12-26-00:  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

December  20.  2000. 

AGENCY:  Conamittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  27.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Sec:t)on  204  of  the  ■\gricultural 
Act  of  1956.  as  amended  (7  ll.S.C.  1854); 
Executive  Order  1 16.51  of  March  3.  1972.  as 
amended. 

The  current  limits  for  Categories  334 
and  635  are  being  increased  for  swing, 
reducing  the  limit  for  Category  237  to 
account  for  the  swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982. 
published  on  December  22.  1999).  Also 
see  64  FR  68333.  published  on 
December  7,  1999. 

Richard  B.  Steinkamp. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  20.  2000. 

Commissioner  of  Cu.stoms. 

Department  of  the  Treasury.  Washington.  DC 

20229. 


81846 


Federal  Register/ Vol.  65,  No.  249/ Wednesday,  December  27,  2000 /Notices 


Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  1,  1999.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements  That  directive 
(  oncem.s  imports  of  lertam  cotton,  man- 
made  fiber  silk,  blend  and  other  vegetable 
fiber  textiles  ami  textile  produc  ts.  produced 
or  manufa(  tured  in  Bangladesh  and  exported 
durmg  the  tw>'lve-monlh  period  which  began 
on  [aniiarv  1    JOOO  and  extends  through 
December  il.  JOOO 

Effective  nn  December  J7,  2000.  you  are 
directed  to  adjust  the  limits  for  the  fallowing 
categories,  as  provided  for  under  the  I'ruguav 
Round  Agreement  on  Textiles  and  Clothing; 


Category 


Adjusted  t\wetvemonfh 
limit ' 


237 

334  ....„ 

635 

312.446  dozen 
203.009  dozen 
453.128  dozen 

'  The  limits  have  not  been  ad|usled  to  ac- 
count for  any  imports  exported  after  December 
31.  1999 

The  Cormnittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  withm  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  fi 
use   553(a)(lJ. 

Sincerely. 
Richard  B.  Steinkamp. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

[FR  Doc. 00-32986  Filed  12-26-00;  8  45  am! 
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COMiNTTEE  FOR  THE 
IMPLfMEffTATION  OF  TEXTILE 
AGREEMENTS 

Announcwnent  of  Import  Limits  for 
Certain  Cotton,  Wod,  Maw  Made  Fiber, 
SIHt  Bland  and  Othar  Vagatabto  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  tt>e 
People's  Republic  of  China 

December  20.  2000 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

the  2001  limits. 


EFFECTIVE  DATE:  January  1,  2001 

FOR  FURTHER  INF0RMATK5N  CONTACT:  Roy 

linger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 


SUPPLEMENTARY  INFORMATION: 

.■\uthoritv:  .Sei  turn  204  of  the  .Agricultural 
Act  of  19fif..  as  ,ini.-n(ied  I'  T  .SC.  lH,=i4): 
E.xeculive  Order  1  U.")!  ut  .Miin  h  3.  1972.  as 
amended. 

The  Bilateral  Textile  Memorandum  of 
Understanding  dated  February  1,  1997 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
China,  as  amended  on  C3ctober  31,  2000, 
establishes  limits  for  textiles  and  textile 
products,  produced  or  manufactured  in 
China  and  exported  during  the  period 
beginning  on  January  1,  2001  and 
extending  through  December  31,  2001. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2001  limits. 

The  2001  limits  may  be  revised  if 
(;hina  bet:omes  a  member  of  the  World 
Trade  Organization  (WTO)  and  the 
United  States  applies  the  WTO 
agreement  to  China. 

As  a  result  of  a  modification  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  that  will  be 
effective  January  1,  2001,  the  HTS 
headings  included  in  Category  666-C 
are  being  changed  from  only  heading 
6303.92.2000  to  both  heading 
6303.92.2010  and  heading 
6303.92  2020;  this  change  will  not  affect 
the  products  included  in  Category  666- 
C 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982, 
published  on  December  22,  1999). 
Information  regarding  the  2001 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Richard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

Dec;ember  20.  2000 
Commissioner  of  Customs. 

Department  of  the  Treasurv.  Washington. 

DC  20229 

Dear  Commissioner;  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S  C.  1854);  Executive  Order 
1 1H51  of  Man:h  3.  1972,  as  amended;  and  a 
Memorandum  of  linderstanding  dated 
Fehruarv  1.  1997  between  the  Governments 
of  the  United  States  and  the  People's 
Republic  of  China,  as  amended  on  October 
il.  2000.  you  are  directed  to  prohibit, 
effective  on  lanuarv  1.  2001.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 


and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
beginning  on  lanuarv  1.  2001  and  extending 
through  December  31,  2001,  in  excess  of  the 
following  levels  of  restraint: 


Cate< 

jory 

Twelve-month  limit 

Group  1 

200.  218.  219.  226. 

1.504,644.950  square 

237.  239 

300/301. 

meters  equivalent 

313-315 

317/326. 

331 ,  333-336. 

338/339, 

340-342, 

345.  347/348, 

350-352 

359-C', 

359-V2, 

360-363, 

369-03, 

369-Hr 

369-L5, 

410,  433- 

436.438 

440, 

442-444 

445/446, 

447,  448 

607, 

611,  61^-615, 

617,631 

633- 

636,  638/639, 

640-643 

644/844, 

645/646, 

647-652, 

659-C6, 

659-H', 

659-S8, 

666, 

669-P», 

670-L 10. 

831,833 

835, 

836,840 

842  and 

845-«47 

as  a 

. 

group 

Sublevels  in  Group  1 

200 

782,976  kilograms. 

218 

11,719,066  square 
meters. 

219 

2,551,536  square  nie- 

ters. 

226 

1 1  ,.5a^,825  square 
meters. 

237 

2,144.176  dozen. 

239 

3,202.831  kilograms. 

300/301  .... 

2,356,842  kitograms 

313   

43,710,571  square 

meters. 

314  

52,178,170  square 
meters. 

315 

137,802,263  square 
meters. 

317/326  .... 

22,888,008  square 
meters  of  whk:h  not 

more  than  4,378,926 

square  meters  shall 

be  in  Category  326. 

331  

5.394,800  dozen  pairs. 

333 

105,167  dozen. 

334 

335,647  dozen. 

335 

392,192  dozen. 

336   

182,725  dozen 

338/339  .... 

2,357,344  dozen  of 
which  not  more  than 
1 ,789,482  dozen 
shaH  be  in  Cat- 
egories 338-S/339- 

340 

805,270  dozen  of 
whch  not  more  than 
402,634  dozen  shall 
be  in  Category  34D- 
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Category 


Twelve-month  limit 


342 

345 

347/348 

350 

351  

352 

359-C  .. 
359-V  ., 
360 


361  .. 

362  ... 

363  .... 
369-0 
369-H 
369-L 
410  .... 


433 
434 
435 
436 
438 
440 


341  697,760  dozen  of 

which  not  more  than 
418,657  dozen  shall 
be  in  Category  341- 
yia 

274,678  dozen. 

129,549  dozen. 

2,355,929  dozen. 

178,942  dozen. 

598,199  dozen. 

1 ,661 ,982  dozen. 

648,814  kilograms. 

926,992  klk}grams. 

8,319,243  numtiers  of 
which  not  more  than 
5,674,528  numbers 
shall  be  in  Category 
360-Pi*. 

4,540,302  numbers. 

7,541,027  numbers. 

22,272,149  numtjers. 

4,947,276  kitograms. 

5,307,990  kitograms. 

3,559,942  kitograms. 

1,019,128  square  me- 
ters of  whtoh  not 
more  than  816,942 
square  meters  shall 
be  in  Category  410- 
A^s  and  not  more 
than  816,942  square 
meters  shall  be  in 
Category  410-616. 

21 ,060  dozen. 

13,466  dozen. 

24,733  dozen. 

15,237  dozen. 

26,664  dozen. 

38,094  dozen  of  whtoh 
not  more  than 
21,767  dozen  shall 
be  in  Category  440- 

40.324  dozen. 
130,275  numbers. 
211,075  numbers. 
288,622  dozen. 

71 .325  dozen. 
22,501  dozen. 
3,437,808  kitograms. 
5,699,904  square  me- 
ters. 

8,065,359  square  me- 
ters. 

12,674,134  square 
meters. 

26,385,245  square 
meters. 

18,435,104  square 
meters. 

1 ,380,259  dozen  pairs. 

60,245  dozen. 

655,427  dozen. 

691,361  dozen. 

563,622  dozen. 

2,485,822  dozen. 

1,400,469  dozen. 

1 ,326,654  dozen. 

356,665  dozen. 

533,133  numbers. 

3,761 ,066  numbers. 

828,383  dozen. 

1 ,602,387  dozen. 

1,144,895  dozen. 


442 

443 

444 

445/446 

447 

448 

607 

611  

613 

614 

615 

617 

631  

633 

634 

635  ....... 

636 

638/639 

640 

641  

642 

643 

644/844 
645/646 

647 

648 


Category 


Twelve-month  limit 


649 
650 

651 


652  .... 
659-C 
659-H 
659-S 
666  .... 


669-P  

670-L 

831  

833 

835 

836 

840 

842 

845 

846 

847 

Group  II 

330,  332,  349,  353, 
354,  359-Ozo, 
431 ,  432,  439, 
459,  630,  632, 
653,  654  and  659- 
O  21 ,  as  a  group. 

Group  III 

201,  220,  222,  223, 
224-V22,  224- 
023,  225,  227, 
229,  369-02*, 
400,  414,  464, 
465,  469,  600, 
603,  604-O25, 
606,  618-622, 
624-629,  665, 
669-026and 
670-O27,  as  a 
group. 

Sublevel  in  Group  III 

224-V  


225 


Group  IV 

832,  834,  838,  839, 

843,  850-852,  858 

and  859,  as  a 

group. 
Levels  not  in  a 

Group 
369-S28  

863-S2«  

870 


1,016,010  dozen. 

123.455  dozen. 

813.077  dozen  of 
which  not  more  than 
143.148  dozen  shall 
be  In  Category  651- 

B18 

2,971.622  dozen. 

430,451  kilograms. 

2.999,237  kilograms. 

656,544  kilograms. 

3,727,996  kilograms  of 
whk:h  not  more  than 
1,352.171  kilograms 
shall  be  in  Category 
666-C  19. 

2,142,981  kilograms. 

17,055,830  kilograms. 

615,392  dozen  pairs. 

31,279  dozen 

126,690  dozen. 

298,723  dozen. 

492,830  dozen. 

282,405  dozen. 

2,469,337  dozen. 

182,707  dozen. 

1.284,980  dozen. 

127,311,012  square 
meters  equivalent. 


264,087.188  square 
meters  equivalent. 


3,838,925  square  me- 
ters. 

6,622,878  square  me- 
ters. 

12,178.652  square 
meters  equivalent. 


616,284  kilograms. 
8,748,455  numbers. 
33,598.686  kilograms. 


'  Category    359-C     only    HTS    numbers  6103  42  2025 

6103.49.8034.   6104  62.1020,   6104  69  8010,  6114  20  0048 

6114  20  0052.  6203,42.2010,  6203  42,2090,  6204  62  2010 
6211,32  0010.  6211.32.0025  and  6211  42  0010 

^Category    359-V:    only    HTS    numbers  6103  19,2030, 

6103,19.9030.   6104  12,0040.   6104  19  8040,  6110  20  1022, 

6110,201024.   6110.20,2030,   6110,20,2035,  6110909044, 

6110,90,9046,   6201,92,2010.  6202  92.2020,  6203  19  1030, 

6203  19,9030.  6204  12.0040.  6204  198040,  621132,0070 
and  6211,42.0070, 

^Category  369-D  only  HTS  numbers  6302  60  0010 
6302,91  0005  and  6302  91  0045 

♦Category  369-H  only  HTS  numbers  4202,22  4020 
4202,22  4500  and  4202,22  8030 


*  Category  369-i  only  HTS  numbers  4202  12  4000 
4202  12  8020  4202  12  8060  4202  92  1500  4202  92  3016 
4202,92  6091  and  6307  90  9905 

'Category  659-C  only  HTS  numbers  6103  23  0055 
6103  43  2020,  6103  43.2025,  6103  49  2000  6103  49  8038 
6104,63  1020,  6104  63  1030  6104  69  1000  6104  69  8014 
6114  30  3044,  6114  30  3054  6203  43  2010  6203  43  2090, 
6203  49  1010,  6203  49  1090  6204  63  1510  6204  69  1010 
6210,109010  6211330010  621133,0017         and 

6211  43  0010 

'  Category    659-H     only    HTS    numbers    6502  00  9030 

6504  00  9015,   6504  00  9060,   6505  90  5090    6505  90  6090 

6505  90  7090  and  6505  90  8090 

'Category  659-S  only  HTS  numbers  6112  310010 
6112,310020,  6112410010,  6112410020.  6112,41,0030, 
6112410040  6211111010  6211111020,  621112  1010 
and  6211  12  1020 

'Category    669-P     only    HTS    numbers    6305,32  0010 

and 


6305  33  0010 


6305  32  0020 
6305  39  0000 

'°  Category  670-L  only  HTS  numbers 
4202  12  8070  4202  92  3020,  4202  92  3031 
and  6307,90.9907 


6305  33  0020 


4202  12  8030 
4202  92  9026 


338-S        all       HTS       numbers  except 

6109  10  0014,         6109  10  0018  ana 

Category  339-S    all   HTS   numbers  except 

6109  10,0045,          6109  10  0060  and 


' '  Category 

6109  10  0012 
6109  10,0023 
6109,10,0040 
6109,100065 

"Category  340-Z  only  HTS  numbers  6205  20,2015, 
6205.20  2020,  6205  20  2050  and  6205  20  2060 

'^Category  341-Y  only  HTS  numbers  620422,3060 
6206  30  3010  6206  30  3030  and  6211  42  0054 

''Category  360-P  only  HTS  numbers  6302  213010 
6302,21,5010,  6302217010,  6302,219010  6302  313010, 
6302,31  5010  6302  31  7010  and  6302  31  9010 

'^Category    410-A     only    HTS    numbers    5111113000 
5111117030.   511111,7060,   511119,2000 
5111  196040,   5111  196060,   5111  196080 
5111309000.   511190,3000,   5111909000 
5212,13,1010,   5212  14  1010 


5212  12  1010, 
5212,21  1010, 
5212,25  1010, 
5407  93  0510, 
5408.33.0510 
551592,0510, 


5212,22,1010,  5212,23  1010, 
5311002000,  5407  910510. 
5407  94,0510,  5408,31  0510, 
5408,34  0510.  5515  13,0510. 
5516,31  0510,  5516  32  0510, 
5516  34  0510  and  6301  20  0020 
'*  Category  410-6  only  HTS  numbers 
5112  11,2030,  5112  11  2060. 
5112  19  9030 
5112.20  3000 
5112,90,9090 
5212  14  1020 
5212231020 


5111  196020 
5111  20  9000 
5212  11  1010 
5212  15  1010, 
5212-24  1010, 
5407  92  0510 
5406  32,0510 

5515  22  0510, 

5516  33  0510 


5007  10  6030 

5112  19  9010 

5112  199040,   5112  199050, 

5112,30,3000,   5112903000 


5212  11,1020, 
5212  15  1020, 
5212,24  1020, 


5309  29.2000,   5407  91  0520 
5407,94,0520,   5408.31  0520, 


5408  34  0520 
551631  0520, 


5007  90  6030, 
5112  19  9020. 
511219,9060, 
5112,90  9010. 
5212  13,1020. 
5212.221020, 
5309.21  2000, 

5407  93  0520, 

5408  33  0520, 
5515  92  0520, 
and  5516  34  0520 

"Category   440-M    Only 
6203.23  0030,   6206  10  1000 
6205.30  1510,    6205  30  1520, 
and  6211  31  0030 

'•Category  651-6   only  HTS  numbers  6107  22  0015  and 
6108  32  0015 

"Category  666-C   only  HTS  numbers  6303  92  2010  and 
6303  92  2020 

359-0        all       HTS       numbers       excepi 

6103  49  8034,   6104  62  1020    6104  69  8010 
6114  20  0052,   6203  42  2010 
6211320010,    6211320025 

359-C),         6103  19  2030 

6104  19  8040,   6110  20  1022, 
6110  20,2035,   6110  90  9044, 


5515130520 
5516  32  0520. 

HTS  numbers 
6205  10  2010, 
6205,90  3020 


5212  12  1020 
5212,21  1020 
5212  25  1020 

5407  92  0520 

5408  32  0520 

5515  22  0520 

5516  33  0520 

6203  21  0030 
620S  10  2020 
6205  90  4020 


'"Category 
6103  42,2025 

6114  20  0048, 
6204  62  2010 
(Category 
6104,12,0040, 
6110-20  2030, 
6201  92,2010, 
6204  12  0040, 


6203  42  2090 
6211  42  0010 
6103  19  903C 
6110-20  1024 
611090  9046 


620292,2020,   620319  1030    6203  199030 
6204  198040,         621132007C         and 
6211  42  0070  (Category  359-V) 
'■  Category       659-0 


6103  23  0055  6103  43  2020 

6103  49  8038,  6104  63  1020 

6104698014,  6114303044 

620343-2090  620349  1010 

6204  69  1010,  6210  10  9010 
6211,43  0010         (Category 

6504  00  9015  6504  00  9060 


HTS       numbers       except 

6103  43  2025    6103  49  2000 

6104  63  1030    6104  69  1000 


6114  30  3054  6203  43  2010, 

6203  49  1090  6204  63  1510 

6211330010  6211330017, 

659-C)  6502  00  90X 

6505  90  5090  6505  90  6090 
6505,90  7090          6505  90,8090         (Category         659-Hi 

6112310010    6112310020,6112410010  6^2410020 

6112  41  0030,   6112  41  0040,   6211  11  1010  6211  n  1020 
6211  12  1010  and  6211  12  1020  (Category  659-Si 

"Category    224-V     only    HTS    numbers  5801  21  OOOC 

580123  0000,    580124  0000    580125  0010  580125  0020 

580126  0010    5801,26  0020    5801310000  5801  33  OOOC 

580134  0000     580135  0010,    580135  0020  580136  0010 
and  5801  36  0020 
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■"CaWgory  224-0  all  HTS  numbers  exc»pt 
5801213000  580123  0000  580i  24  OOOC  580' 25  C»10 
5801  25  0O20  580"  26  OOiO  5801  26  0O2O  5801  31  OOOC 
SSO'aaOOOC  58C'J4  0OO0  58Ci  35x13  580135  0020. 
5801  36  0010  arc  580'  36  0C2C   Categcv  224-V) 

•'Categof'/  369-0  an  hts  oumcefs  eicept 
63O2  6C0C10  53O2  9'0OC5  and  5302  9i  0O45  :Ca[egor, 
369-0!  4202  22  4020  4202  22  450C'  4202  22  80.30  iCai 
agory  369-M.  4202  12  400C  4202  '2  8020  4202  12  8060 
4202  32 '500,  4202  92  3016  4202  92  6091  ana 

6307  90  9905  Caiegofv  369-Li  and  6307  10  2005  (Car- 
9gcif>  369-Si 

"Catsgory  604-O  an  HTS  numoere  eicepi  5509  32  0000 
(Cawgory  604-Ai 

''Caiegof-,  669-0  a!i  HTS  numcers  9»c«pt 
6305  32  0010  6305  32  0020  6305  33  0010.  6305  33  0020 
ana  6305  39  DOOO  Categon,  669-P' 

''Category  670-0  oniy  h^;  -u^-oe's  4202.22  4030. 
4202  22  3050  and  4202  32  956C 

-"Categofv  369-S   ooiy  NTS  numoet  630?  10  2005 

-1" Category  863-5  only  HTS  nombe'  6307  102O15 

The  limits  set  forth  above  are  subject  to 

adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China. 

Products  in  the  above  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  6,  1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  may  be  revised  if  China 
becomes  a  member  of  the  World  Trade 
Organization  I  WTO)  and  the  United  States 
applies  the  WTO  agreement  to  China. 

.\s  a  result  of  a  modification  to  the 
Harmonized  Tariff  Schedule  of  the  United 
States  (HTS)  that  will  be  effective  Fanuary  1. 
2001.  the  HTS  headings  included  in  Category 
666-C  are  being  changed  from  only  heading 
B303.92.2000  to  both  heading  6303.92.2010 
and  heading  6303.92.2020;  this  change  will 
not  affect  the  products  included  in  Category 
666-C. 

The  conversion  factor  for  merged 
Categories  638/639  is  12.96  (square  meters 
equivalent/category  unit). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Richard  B.  Sfeinkamp. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

'FR  Dnr  ()O-'!2087  Filed  12-26-00;  8:45  am) 
BILUNG  CODE  3510-OR-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Oman 

December  20.  2000 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  December  27.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212   For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
inf(5rmation  on  embargoes  and  quota  re- 
openings.  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

-Authority:  Sedion  204  of  the  Agruultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limit  for  Categories  347/ 
348  is  being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982. 
published  on  December  22,  1999).  Also 
see  64  FR  70223,  published  on 
December  lb.  1999. 

Richard  B,  Steinkamp. 

Chairman,  Committee  for  the  Implementation 
ofTf'xtilf  Aiirremrnts 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  20.  2000. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 

20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Dt-i  ember  10.  1999.  by  the 
Chairman.  fUimmittce  for  the  Implementation 
of  Textile  .Agri'finents.  This  direc  tive  concern 
imports  of  certain  cotton  and  man-made  fiber 
textile  products,  produced  or  manufactured 
in  Oman  and  exported  during  the  twelve- 
month period  whir  h  began  on  lanuary  1, 
2000  and  extends  through  December  31. 
2000 

Effective  on  December  27.  2000.  you  are 
directed  to  increase  the  current  limit  for 


Categories  347/348  to  1.219.891  dozen  '.  as 
provided  for  under  the  current  bilateral 
textile  agreement  between  the  Governments 
of  the  United  States  and  the  Sultanate  of 
Oman. 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that  this 
actions  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 

Richard  B.  Steinkamp. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Dor   00-32988  Filed  12-26-00;  8:45  am) 

BILUNG  CODE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Consolidation  and  Amendment  of 
Export  Visa  Requirements  To  Include 
the  Electronic  Visa  Information  System 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Cambodia 

December  20.  2000. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  consolidating 

and  amending  visa  requirements. 

EFFECTIVE  DATE:  January  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
fcixet  utive  Order  11651  of  March  3.  1972.  as 
amended. 

In  exchange  of  notes  dated  December 
20.  2000,  the  Governments  of  the  United 
States  and  Cambodia  agreed  to  amend 
the  existing  visa  arrangement  for  cotton, 
wool  and  man-made  fiber  textile 
products  in  Categories  200-239,  300- 
369, 400-469.  600-670,  800-899. 
produced  or  manufactured  in  Cambodia 
and  exported  on  and  after  January'  1. 
2001.  The  amended  arrangement 
consolidates  existing  provisions  and 
new  provisions  for  the  Electronic  Visa 
Information  System  (ELVIS).  The 
Governments  of  the  United  States  and 
Cambodia  will  implement  a  6-month 
test  phase  in  which,  in  addition  to  the 


'  The  limit  has  not  been  adjusted  to  account  for 
Hnv  imports  exported  after  December  31.  1999. 
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ELVIS  requirements,  shipments  will 
continue  to  be  accompanied  by  a  visa. 
This  notice  supersedes  the  notice  and 
letter  to  the  Commissioner  of  Customs 
published  in  the  Federal  Register  on 
December  18,  1998  (63  FR  70110). 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  Categories 
with  the  Harmonized  Tariff  Schedule  of 
the  United  States  (see  Federal  Register 
notice  64  FR  71982,  published  on 
December  22,  1999).  Information 
regarding  the  2001  CORRELATION  vdll 
be  published  in  the  Federal  Register  at 
a  later  date. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  entered  into  the  United  States 
for  consumption,  or  withdrawn  from 
warehouse  for  consumption,  will  meet 
the  visa  requirements  set  forth  in  the 
letter  published  below  to  the 
Commissioner  of  Customs. 

Ricliard  B.  Steinkamp, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  20,  2000. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 

20229. 

Dear  Commissioner;  This  directive 
supersedes  the  directive  issued  to  you  on 
December  14. 1998  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
.Agreements.  Under  the  terms  of  section  204 
of  the  Agricultural  Act  of  1956,  as  amended 
(7  U.S.C.  1854);  and  pursuant  to  the  Export 
Visa  Arrangement,  effected  by  exchange  of 
notes  dated  December  20,  2000,  between  the 
Governments  of  the  United  States  and 
Cambodia;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3,  1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1,  2001. 
entn.'  into  the  customs  territory  of  the  United 
States  [i.e..  the  50  states,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
Categories  200-239,  300-369,  400-469,  600- 
670,  800-899,  including  part  categories  and 
merged  categories,  produced  or 
manufactured  in  Cambodia  and  exported  on 
and  after  January  1.  2001  for  which  the 
Government  of  Cambodia  has  not  issued  an 
appropriate  export  visa  and  Electronic  Visa 
Information  System  (ELVIS)  transmission 
fully  described  below.  Should  additional 
categories,  part-categories  or  merged 
categories  become  subject  to  import  quotas, 
the  entire  category(s),  part-cafegory(s)  or 
merged  category(s)  shall  be  included  in  the 
coverage  of  this  arrangement. 

A  visa  must  accompany  each  shipment  of 
the  aforementioned  textile  products.  A 
circular  stamped  marking  in  blue  ink  will 
appear  on  the  front  of  the  original  invoice. 


The  original  visa  shall  not  be  stamped  on 
duplicate  copies  of  the  invoice.  The  original 
invoice  with  the  original  visa  stamp  will  be 
required  to  enter  the  shipment  into  the 
United  States.  Duplicates  of  the  invoice  and/ 
or  visa  may  not  be  used  for  this  purpose. 

Visa  Requirements 

Each  visa  stamp  shall  include  the 
following  information; 

l.The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  code  specified  by  the 
International  Organization  for 
Standardization  (ISO)  (the  code  for  Cambodia 
is  "KH").  and  a  six  digit  serial  number 
identifying  the  shipment;  e.g.,  1KH123456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day.  month  and  year  on 
which  the  visa  was  issued. 

3.  The  printed  name  and  original  signature 
of  the  issuing  official  authorized  by  the 
Government  of  Cambodia. 

4. The  correct  categor\(s),  part  categor\(s). 
merged  category(s).  quantityis)  and  unit(s)  of 
quantity  in  the  shipment  in  the  unit(s)  of 
quantity  provided  for  in  the  U.S.  Department 
of  Commerce  Correlation,  and  in  the 
Harmonized  Tariff  Schedule  of  the  United 
States,  Annotated  or  successor  documents 
and  listed  in  Annex  B  to  this  .Arrangement 
shall  be  reported  in  the  spaces  provided 
within  the  visa  stamp  (e.g.,  "Cat.  340-510 
DOZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  categorv'  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment.  (For  example,  quota 
Categon,'  340/640  may  be  visaed  as  "Categon, 
340/640"  or  if  the  shipment  consists  solely 
of  Categor\'  340  merchandise,  the  shipment 
may  be  visaed  as  "Category  340."  but  not  as 
"Category  640").  If.  however,  a  merged  quota 
category  such  as  340/640  has  a  quota 
sublimit  on  Category  340,  then  there  must  be 
a  "Category  340"  visa  for  the  shipment  if  it 
includes  Category  340  merchandise. 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  printed  name  of 
the  signer,  signature,  category,  quantity  or 
units  of  quantity  are  missing,  incorrect, 
illegible,  or  have  been  crossed  out  or  altered 
in  any  way.  If  the  quantity  indicated  on  the 
visa  is  less  than  that  of  the  shipment,  entry 
shall  not  be  permitted.  If  the  quantity 
indicated  on  the  visa  is  more  than  that  of  the 
shipment,  entry  shall  be  permitted  and  only 
the  amount  entered  shall  be  charged  to  any 
applicable  quota. 

The  complete  name  and  address  of  a 
company  performing  the  major  production 
steps  in  the  manufacturing  process  of  the 
textile  products  covered  by  the  visa  shall  be 
provided  on  the  textile  visa  document. 

The  categories,  quantities  and  date  of 
export  shall  be  those  determined  by  the  U.S. 
Customs  Ser\'ice  and  those  listed  in  .Annex 
B  of  this  Arrangement.  The  U.S.  Customs 
Service  classifies  all  imports  into  the 
Customs  territory  of  the  United  States  in 
compliance  with  U.S.  laws  and  regulations. 


If  the  visa  is  not  acceptable  then  a  new 
correct  visa  must  be  obtained  from  the 
Government  of  Cambodia  or  a  visa  waiver 
mav  be  issued  by  the  U.S  Department  of 
Commerce  at  the  request  of  the  Cambodian 
Embassy  for  the  Government  of  Cambodia 
and  presented  to  the  I'.S.  Customs  Service 
before  any  portion  of  the  shipment  will  be 
released.  The  waiver,  if  used,  only  waives  the 
requirement  to  present  a  visa  with  the 
shipment.  It  does  not  waive  any  quota 
requirement.  Visa  waivers  will  only  be  issued 
for  classification  purposes  or  for  one-time 
special  purpose  shipments  that  are  not  part 
of  an  ongoing  commercial  enterprise. 

If  the  visaed  invoice  is  deficient,  the  U.S 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  the 
importer  with  a  certified  copy  of  that  visaed 
invoice  for  use  in  obtaining  a  new  correct 
visaed  invoice  or  a  visa  waiver. 

Only  the  actual  quantity  in  the  shipment 
and  the  correct  category  will  be  charged  to 
the  applicable  restraint  level. 

If  a  shipment  from  Cambodia  has  been 
allowed  entry  into  the  commerce  of  the 
United  States  with  either  an  incorrect  visa  or 
no  visa  and  redelivery  is  requested  but  is  not 
made,  the  shipment  will  be  charged  to  the 
correct  category  limit  whether  or  not  a 
replacement  visa  or  visa  waiver  is  provided 

The  Government  of  the  United  States  will 
make  available  to  the  Government  of 
Cambodia,  upon  request,  information  on  the 
amounts  and  categories  involved  for  all  items 
subject  to  quota  administered  by  the  U.S. 
Customs  Service. 

ELVIS  Requirements 

A.  Each  ELVIS  message  will  include  the 
following  information: 

i.The  visa  number  as  defined  above. 

ii.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day.  month  and  year  on 
which  the  visa  was  issued. 

iii.The  correct  category(s).  part  category(s), 
merged  category(s).  quantitv(s)  and  unit(s)  of 
quantity  of  the  shipment  in  the  unil(s)  of 
quantity  provided  for  in  the  U.S.  Department 
of  Commerce  Correlation  and  in  the 
Harmonized  Tariff  Sc:hedule  of  the  United 
States.  Annotated  or  successor  documents 
and  listed  in  .Annex  B  to  this  .Arrangement. 

iv.  The  quantity  of  the  shipment  in  the 
correct  units  of  quantity 

v.  The  manufacturer  ID  number  (MID).  The 
MID  shall  begin  with  "KH"  followed  by  the 
first  three  characters  from  each  of  the  first 
two  words  of  the  name  of  the  manufacturer, 
followed  bv  the  largest  number  on  the 
address  line  up  to  the  first  four  digits, 
followed  bv  three  letters  from  the  city  name. 

B.  Entry  of  a  shipment  shall  not  be 
permitted; 

i.  if  an  ELX'IS  transmission  has  not  been 
rec:eived  for  the  shipment  from  Cambodia; 

ii.  if  the  ELMS  transmission  for  that 
shipment  is  missing  any  of  the  following: 

d.  visa  number 

b category  or  part  category 

c.  quantity 

d.  unit  of  measure 

e.  date  of  issuance 

f.  manufacturer  ID  number: 

iii.  if  the  EL\'1S  transmission  for  the 
shipment  does  not  match  the  information 
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supplied  by  the  importer  with  regard  to  am 
of  the  following: 

a.  visa  number 

b.  categorv'  or  part  categorv' 

c.  unit  of  measure; 

iv  if  the  quantity  being  entered  is  greater 
than  the  quantity  transmitted: 

V  if  the  visa  number  has  previously  been 
used,  except  in  the  case  of  a  split  shipment, 
or  canceled.  exc:epl  when  an  entry  has 
already  been  made  using  the  visa  number. 

C.  A  new.  correct  ELVIS  transmission  from 
Cambodia  is  required  before  a  shipment  that 
has  been  denied  entry^  for  one  of  the 
circumstances  described  above  will  be 
released. 

D.  Notwithstanding  the  previous 
paragraph,  a  visa  waiver  mav  be  accepted,  at 
the  discretion  of  the  US.  Department  of 
Commerce,  in  lieu  of  an  ELVIS  transmission, 
if  the  shipment  qualifies  as  a  one-time 
special  purpose  shipment  that  is  not  part  of 
an  ongoing  commercial  enterprise. 

E.  Shipments  will  not  be  released  for  fortv- 
eight  hours  in  the  event  of  a  system  failure. 

If  system  failure  exceeds  forty-eight  hours, 
for  the  remaining  peruxi  of  the  system 
failure,  the  L'.S  Customs  Ser\ice  will  release 
shipments  on  the  basis  of  the  paper  visaed 
document. 

F  If  a  shipment  from  Cambodia  is  allowed 
entrv  into  the  commerce  of  the  United  States 
with  an  incorrect  visa,  no  visa,  an  incorrect 
ELVIS  transmission,  or  no  ELVIS 
transmission,  and  redeliverv  is  requested  but 
is  not  made,  the  shipment  will  be  charged  to 
the  correct  category  limit  whether  or  not  a 
replacement  visa  or  waiver  is  provided  or  a 
new  ELVIS  message  is  transmitted. 

G.  The  L'.S.  Customs  will  provide  the 
Government  of  Cambodia  with  a  report  on 
visa  utilization  which  is  accessible  at  any 
time  This  report  will  contain: 

a.  visa  number 

b  category  number 

c.  unit  of  measure 

d.  quantity  charged  to  quota 

e.  entry  number 

f.  entrv  line  number 

Other  Provisions 

The  date  of  export  is  the  actual  date  the 
merchandise  finally  leaves  the  country  of 
origin  For  merchandise  exported  by  carrier. 
this  lb  the  dav  on  which  the  carrier  last 
departs  the  countr\  of  origin. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properlv  marked  commercial 
sample  shipments  valued  S800  or  less  do  not 
require  a  visa  or  an  ELVIS  transmission  for 
entry  and  shall  not  be  charged  to  Agreement 
levels,  if  applK:able. 

The  Government  of  Cambodia  shall 
provide  the  Government  of  the  United  Slates 
with  three  original,  clear,  reproducible  copies 
of  the  visa  stamp  which  shall  be  the  stamp 
designated  for  use  throughout  the  entire 
period  the  visa  arrangements  in  effect,  and 
three  original  of  the  signatures  of  the 
officials  authorized  to  sign  visas.  The  >tamp. 
and  any  subsequent  changes  thereto,  must  be 
approved  by  the  Government  of  the  L'nited 
States.  The  Government  of  Cambodia  shall 
notifv  the  Government  of  the  United  States 


at  least  torty-five  days  prior  to  a  change  in 
the  officials  authorized  to  sign  the  visa. 

Except  as  provided  for  above,  anv 
shipment  which  is  not  accompanied  bv  .i 
valid  and  correi  t  visa  and  ELVIS 
transmission  shall  be  denied  entry  by  the 
Government  of  the  United  States  unless  the 
Government  of  CJambodia  authorizes  the 
entry  and  any  charges  to  the  agreement 
levels. 

After  a  six-month  test  phase  is  completed. 
both  governments  will  conduct  a  joint 
assessment  and  make  recommendations 
regarding  the  elimination  of  the  visa  stamp 
on  the  rommercial  invoice  within  60  days 
unless  either  side  presents  objections. 

Either  (70vernment  may  terminate,  in 
whole  or  in  part,  this  administrative 
arrangement  by  giving  ninety  days  written 
notice  to  the  other. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l]. 

Sincerely. 
Richard  B.  Steinkamp, 

Chairman.  Cuinmittep  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  00-32989  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  SSIO-DR-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  New  Information  Collection; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 


SUMMARY:  The  (Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
V.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  its 
proposed  application  entitled:  2001 
Ameril^orps  Promise  Fellows 
Application  Instructions.  Copies  of  the 
information  collection  requests  can  be 
obtained  by  contacting  the  office  listed 


below  in  the  ADDRESSES  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  Februar>'  26, 
2001. 

ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service,  Tracy  Stone, 
Director,  AmeriCorps  Promise  Fellows, 
1201  New  York  Avenue,  NW., 
Washington,  DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Stone  at  (202)  606-5000.  ext.  173 
or  tstone@cns.gov. 

SUPPLEMENTARY  INFORMATION: 

Comment  Request 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessan,' 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

Background 

•  The  AmeriCorps  Promise  Fellows 
program  supports  a  leadership  cadre  of 
AmeriCorps  members  spearheading 
community  efforts  to  provide  young 
people  with  five  basic  promises: 

•  Ongoing  relationships  with  caring 
adults — parents,  mentors,  tutors  or 
coaches; 

•  Safe  places  with  structured 
activities  during  nonschool  hours; 

•  Healthy  start  and  futtire; 

•  Marketable  skills  through  effective 
education;  and 

•  Opportunities  to  give  back  through 
community  service. 

The  2001  AmeriCorps  Promise 
Fellows  Application  Instructions 
provide  the  requirements,  instructions 
and  forms  that  applicants  need  to 
complete  an  application  to  the 
Corporation  for  funding. 
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Current  Action 

The  Corporation  seeks  public 
comment  on  the  forms,  the  instructions 
for  the  forms,  and  the  instructions  for 
the  narrative  portion  of  these 
application  instructions. 

Type  of  Review:  New  collection. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  2001  AmeriCorps  Promise 
Fellows  Application  Instructions. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Eligible  applicants  to 
the  Corporation  for  funding. 

Total  Respondents:  90. 

Frequency:  Once  per  year. 

Average  Time  Per  Response:  25  hours. 

Estimated  Total  Burden  Hours:  2,250 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Technical  Assistance  Conference  Calls 

The  Corporation  will  host  two 
conference  calls  to  provide  technical 
assistance  regarding  the  2001 
AmeriCorps  Promise  Fellows 
Application  Instructions.  The  primary 
purpose  of  these  calls  is  to  offer 
technical  assistance  to  interested 
applicants  to  the  program.  If  you  have 
comments  regarding  the  2001 
AmeriCorps  Promise  Fellows 
Application  Instructions,  you  may  join 
these  calls,  however,  you  are 
encouraged  to  submit  your  comments  in 
writing  to  the  contact  person  listed  in 
the  ADDRESSES  section  of  this  notice. 
The  calls  will  occur  on  Tuesday, 
January  30,  2001,  and  on  Monday, 
February  26,  2001,  at  2  p.m.  Eastern 
time.  To  register  for  these  calls,  please 
contact  Austin  Holland  at  (202)  60&- 
5000,  extension  274  or 
aholland@cns.gov  to  receive  the 
information  you  need  to  join  the  call. 

Dated:  December  21,  2000. 
Tracy  Stone, 

Director.  AmeriCorps  Promise  Fellows. 
|FR  Doc.  00-32953  Filed  12-26-00;  8:45  am] 

BILLING  CODE  6050-28-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education, 


SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January- 
26, 2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  »f  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_  Wittenberg@omb  .eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  20,  2000. 

John  Tressler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  The  Evaluation  of  Exchange. 
Language.  International  and  Area 
Studies  (EELIAS).  NRC.  FLAS  and  IIPP. 
Undergraduate  International  Studies 
and  Foreign  Language  (UISFL)  (JS). 

Frequency:  Annually. 


Affected  Public:  Not-for-profit 
institutions  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  60.  Burden  Hours: 
2100. 

Abstract:  This  fourth  program,  UISFL, 
is  being  added  for  clearance  to  the 
system  that  already  contains  the  other 
three.  Information  collection  assists 
lEGPS  in  meeting  program  planning  and 
evaluation  requirements.  Program 
officers  require  performance 
information  to  justify  continuation 
funding,  and  grantees  use  this 
information  for  self  evaluations  and  to 
request  continuation  funding  from  ED. 

Requests  for  copies  of  the  proposed 
information  should  be  addressed  to 
Vivian  Reese,  Department  of  Education, 
400  Maryland  Avenue.  SW.  Room  4050, 
Regional  Office  Building  3.  Washington. 
D.C.  20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCl6_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify- 
the  complete  title  of  the  information 
collection  when  making  your  request 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 
|FR  Doc.  00-32910  Filed  12-25-00:  8:45  am] 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Years  (FYs)  2000  and  2001 

AGENCY:  Department  of  Education. 
ACTION:  Correction. 

SUMMARY:  On  October  18.  2000.  a  notice 
inviting  applications  for  new  awards 
under  the  Office  of  Special  Education 
and  Rehabilitative  Services:  Grant 
Applications  under  the  Special 
Education — State  Program  Improvement 
Grants  Program  w-as  published  in  the 
Federal  Register  (65  FR  62536).  Under 
the  State  Improvement  Grant  (84.323A) 
priority  on  page  62536.  in  column  2, 
'Page  Limits"  section,  second  sentence, 
we  inadvertently  omitted  the  page 
limits.  The  second  sentence  of  the  "Page 
Limits"  section  reads  "You  must  limit 
Part  III  to  the  equivalent  of  no  more  than 
the  number  of  pages  listed  under  each 
applicable  priority,  using  the  following 
standards*    *   *".  This  notice  will 
correct  that  sentence  to  read,  "You  must 
limit  Part  III  to  the  equivalent  of  no 
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more  than  100  pages  using  the  following 

standards  *   *   *". 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  this  notice 
contact  Debra  Sturdivant,  U.S. 
Department  of  Education.  600 
Independence  Avt;nue,  S\V.  room  .liJlT. 
Switzer  Building.  Washington.  DC 
20202-2641    FAX:  (202)  205-8717  (FAX 
is  the  preferred  method  for  requesting 
information).  Telephone:  (202)  205- 
8038  Internet: 
Debra_Sturdivant@ed.gov 

If  you  use  a  TDD  you  may  call  the 
Federal  Information  Relav  Service 
(FIRS)  at  l-800-877-833'9. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  publishtni  in  the  Federal 
Register,  in  text  or  portable  document 
format  (PDF)  (jn  the  internet  at  either  of 
the  following  sites: 
http:/  ocfo.ed.gov/fedreg.htm 
http://wwvv.ed.gov/news,  html 

To  use  PDF  you  must  have  .\dobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  vou 
have  questions  about  using  PDF.  call  the 
I'.S,  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498:  or  in  the 
Washington.  DC.  area  at  (202)  512- 
1530 

Note:  The  official  version  of  this  du(  umnnt 
IS  the  document  published  in  the  Federal 
Register   Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http:/ 'www.access.gpo/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1482. 
Dated:  December  20.  2000. 
Curtis  L.  Richards, 

Artiriii  .4ss7s(o/7/  Spcretary  for  Special 
Education  and  Rehabilitative  Services. 
FR  Dnc    00-i:'H8fi  Filed  12-26-00;  8:45  ami 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

National  Educational  Research  Policy 
and  Priorities  Board;  Teleconference 

agency:  .National  Educational  Rfst-arch 
Policy  and  Priorities  Board.  Education 
ACTION:  Notice  of  executive  committee 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Ojinraittee  of  the  National  Educational 
Research  Policy  and  Priorities  Board 
Notice  of  this  meeting  is  required  under 
s-ection  10(a)(2)  of  the  Federal  Advisorv 
Committee  Act.  This  document  is 


intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
The  public:  is  being  given  less  than  15 
day  notice  of  this  meeting  because  of  the 
need  to  expedite  a  decision  and 
accommodate  the  travel  schedules  of  the 
members 
DATE:  lanuary  4,  2001. 

T'/me;  10-11  a.m..  EST. 

Location:  Room  100,  80  F  St.,  NW.. 
Washington.  DC  20208-7564, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Grace  Lucier,  Designated  Federal 
Official,  National  Educational  Research 
Policv  and  Priorities  Board, 
Washington.  DC  20208-7564,  Tel,:  (202) 
219-1628;  e-mail: 

M.vy  Grace  Lucier@ed.gov.  The  main 
telephone  number  for  the  Board  is  (202) 
208-0692. 

SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  bv 
Section  921  of  the  Educational 
Research.  Development.  Dissemination, 
and  Improvement  Act  of  1994.  The 
Board  works  collaboratively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
to  forge  a  national  consensus  with 
respect  to  a  long-term  agenda  for 
educational  research,  development,  and 
dissmeinatrion.  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretarv 
in  administering  the  duties  of  the  Office. 
The  teleconference  is  open  to  the 
public.  The  Executive  Committee  will 
consider  changes  to  its  meeting 
schedule  for  the  year  and  authorize  a 
staff  salary  revision.  Records  are  kept  of 
all  Board  proceedings  and  are  available 
for  public  inspection  at  the  office  of  the 
National  Educational  Research  Policy 
and  Priorities  Board.  Suite  100.  80  F  St,, 
NW  ,  Washington.  DC  20208-7564, 

Dated:  December  21.  2000, 
Rafael  Valdivieso, 

H\ft  utivf  [)im  tiir. 

[FR  Doc.  00-32969  Filed  12-26-00;  8:45  ami 

BILUNG  CODE  4000-01 -M 


Processing  of  proposed  information 
collection  and  request  for  comments. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  1001-719-000,  FERC-719] 

Proposed  Information  Collection  and 
Request  for  Comments 

Dei  eniher  JO,  2000 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Request  for  Office  of 

Management  and  Budget  Emergency 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
providing  notice  of  its  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing  of  a 
proposed  collection  of  information  in 
connection  with  the  California 
electricity  markets,  and  is  soliciting 
public  comment  on  that  information 
collection. 

DATES:  The  Commission  and  OMB  must 
receive  comments  on  or  before 
December  22.  2000. 
ADDRESSES:  Send  comments  to: 

(1)  Michael  Miller,  Office  of  the  Chief 
Information  Officer,  CI-1,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE,  Washington,  DC  20426. 
Mr.  Miller  may  be  reached  bv  telephone 
at  (202)  208-1415  and  by  e-mail  at 
mike.miller^ferc.fed.us:  and 

(2)  Amy  Farrell,  FERC  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10202  NEOB,  725  17th 
Street  NW,  Washington.  DC  20503.  Ms. 
Farrell  may  be  reached  by  telephone  at 
(202)  395-7318  or  bv  fax'at  (202)  395- 
7285. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Morton,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  (202)  208^642. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Power  Act  directs  the 
Commission  to  ensure  just  and 
reasonable  rates  for  transmission  and 
wholesale  sales  of  electricity  in 
interstate  commerce.  See  16  U.S.C. 
824e(a).  To  enable  the  Commission  to 
fulfill  this  duty,  the  Federal  Power  Act 
also  authorizes  the  Commission  to 
conduct  investigations  of,  and  collect 
information  firom  public  utilities.  See  16 
use  825,  825c,  825f.  and  825j.  The 
Commission  has  been  investigating  the 
California  electricity  market,  which  is  in 
a  state  of  emergency  with  prices  at 
extremely  high  levels.  The  Commission 
has  concluded  that  a  primary  cause  of 
the  problems  was  that  the  investor- 
owned  utilities  in  California  (lOUs) 
were  required  to  sell  all  the  power  they 
generate  into  the  California  Power 
Exchange  (PX),  and  then  buy  back  from 
the  PX  all  the  power  they  need.  This 
requirement  caused  lOUs  to  make  most 
of  their  purchases  on  the  spot  market. 
On  December  15,  2000.  the  Commission 
issued  an  order  to  remedy  the  problems 
in  California.  San  Diego  Gas  &■  Electric 
Co..  et  al.  V.  Sellers  of  Energy  and 
Ancillarx'  Senices  et  al.  Docket  No. 
ELOO-95-000  et  al..  93  FERC  «D61,  294. 
That  order  includes  reporting 
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requirements  that  may  be  subject  to  the 
Paperwork  Reduction  Act,  which 
requires  OMB  to  review  certain  federal 
reporting  requirements.  44  USC  3507.  In 
light  of  the  criticed  condition  of  the 
California  electricity  markets,  the 
Commission  has  requested  emergency 
processing  of  this  proposed  information 
collection. 

The  Commission's  order  eliminates 
the  PX  buy-sell  requirement,  and 
encourages  lOUs  to  piuchase  most  of 
the  power  they  need  (apart  from  their 
own  self-supplied  power)  through  long- 
term  contracts.  For  those  purchases  still 
made  in  the  spot  market,  the  order 
directs  a  technical  conference  to  be  held 
so  that  a  comprehensive  monitoring  and 
mitigation  program  can  be  proposed  and 
in  place  by  May  1,  2001,  to  ensure  that 
prices  are  just  and  reasonable.  During 
the  interim  period  before  the  monitoring 
plan  is  in  place,  sellers  bidding  at  or 
below  $150  per  megawatt  hour  (MWh) 
on  the  PX  or  Independent  System 
Operator  (ISO)  spot  markets  will  receive 
the  market  clearing  prices,  but  not  more 
than  $150.  If  sellers  bidding  above  the 
$150  breakpoint  are  selected  to  clear  the 
market,  those  sellers  will  receive  their 
actual  bids.  However,  to  allow  the 
Commission  to  monitor  the  prices 
charged  on  the  ISO  and  PX  spot 
markets,  the  Commission  proposes  to 
require  sellers  to  report  any  hourly 
transaction  exceeding  $150.  See  San 
Diego  Gas  &■  Electric  Co.  et  al.  v.  Sellers 
of  Energy  and  Ancillary  Services  et  al., 
slip  op,  at  31-32. 

The  Commission  will  refer  to  these 
reports  as  "California  Public  Utility 
Sellers  Weekly  Reports."  Sellers  would 
provide  the  Public  Utility  Sellers 
Weekly  Reports  on  a  weekly  basis 
beginning  on  January  10,  2001  for  the 
week  of  January  1,  2001.  The  Reports 
would  contain  the  following 
information: 

Generation  unit; 

Transaction  starting  and  ending  times; 

Price  and  quantity; 

Heat  rate  (btu/KWh)  and  type  of  fuel 

(natural  gas,  oil,  coal,  and  other); 
If  not  generated,  the  purchase  price  and 

the  name  of  the  supplier; 
Total  fuel  quantity  and  cost; 
NOx  emissions  rate  (Ibs/MWh)  and  cost; 
Variable  operation  and  maintenance 

costs; 
Outage  information  for  all  of  the  seller's 

individual  resources  for  the 

transaction  period; 
Any  imsold  MWhs  which  the  individual 

seller  has  failed  to  bid  into  the  spot 

markets  during  the  transaction  period; 

and 
All  bids  submitted  into  the  spot  markets 

during  the  transaction  period. 


For  more  information,  see  San  Diego 
Gas  &  Electric  Co.,  et  al.  v.  Sellers  of 
Energy  and  Ancillary  Services  et  al.,  slip 
op.  at  59-61. 

The  Commission  estimates  that  150 
sellers  could  be  subject  to  this  reporting 
requirement,  and  that  during  any  given 
week,  10  to  20  of  those  sellers  would 
likely  have  to  report.  Therefore,  for  the 
1 7  weeks  the  reporting  requirement 
would  be  in  place,  there  would  be  a 
maximum  of  340  reports  to  be  filed.  The 
Commission  estimates  that  it  would  take 
each  seller  24  hoiu-s  to  develop  a  system 
for  generating  the  reports,  and  no  more 
than  6  hours  to  generate  each  individual 
report.  Therefore,  the  total  number  of 
hours  it  would  take  to  comply  with  the 
reporting  requirement  would  be  5.640 
hours.  The  Commission  estimates  a  cost 
of  $50  per  hoiu',  based  on  salaries  for 
professional  and  clerical  staff,  as  well  as 
direct  and  indirect  overhead  costs. 
Therefore,  the  total  estimated  cost  of 
compliance  would  be  $282,000. 

The  Commission  has  submitted  this 
reporting  requirement  to  OMB  for 
approval.  OMB's  regulations  describe 
the  process  that  federal  agencies  must 
follow  in  order  to  obtain  OMB  approval 
of  reporting  requirements.  See  5  CFR 
Part  1320.  The  standards  for  emergency 
processing  of  information  collections 
appear  at  5  CFR  1320.13.  If  OMB 
approves  a  reporting  requirement,  then 
it  will  assign  an  information  collection 
control  number  to  that  requirement.  If  a 
request  for  information  subject  to  OMB 
review  does  not  display  a  valid  control 
number,  or  if  the  agency  has  not 
provided  a  justification  as  to  why  the 
control  number  cannot  be  displayed, 
then  the  recipient  is  not  required  to 
respond. 

OMB  requires  federal  agencies 
seeking  approval  of  reporting 
requirements  to  allow  the  public  an 
opportunity  to  comment  on  the 
proposed  reporting  requirement.  5  CFR 
1320.5(a)(l){iv).  Therefore,  the 
Commission  is  soliciting  comment  on: 

(1)  Whether  the  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  Commission's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  collection 
of  this  information,  including  validity  of 
the  methodology  and  assumptions  used; 

(3)  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

(4)  How  to  minimize  the  burden  of  the 
collection  of  this  information  on 
respondents,  including  the  use  of 
appropriate  automated  electronic. 


mechanical,  or  other  forms  of 
information  technology. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

|FR  Doc,  00-32906  Filed  12-26-00:  8:4.5  am! 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-597-001] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

December  20.  2000, 

Take  notice  that  on  November  27. 
2000,  ANR  PipeUne  Company  (ANR) 
tendered  its  compliance  filing  with  the 
Commission's  Order  on  Filings  to 
Establish  Imbalance  Netting  and 
Trading  Pursuant  to  Order  Nos.  587-G 
and  587-L  [93  FERC  1 61 ,093  (2000)] 
issued  on  October  27,  2000  (October  27 
Order). 

ANR  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
requirements  of  the  October  27  Order. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations,  All  such  protests  must  be 
filed  on  or  before  December  27,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  m  --y 
be  viewed  on  the  web  at  bttp:// 
wMTi'./erc.  fed.  us /online  frims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronicallv  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:/' 
wwv,'.  fere. fed.  us/efi/doorhell.h  tm . 

David  P.  Boergers, 

Secretary . 

|FR  Dor.  00-32903  Filed  12-26-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -163-001] 

Dominion  Transmission,  Inc.;  Notice  of 
Proposed  Ctianges  in  FERC  Gas  Tariff 

December  20.  2000. 

Take  notice  that  nn  December  13, 
2000.  Dominion  Transmi.ssion  Inc. 
(DTI),  tendered  for  filing  as  part  of  its 
FERC  Gds  Tariff.  Thirii  Revised  \'iiliime 
No    1.  the  following  revised  tariff  sheets, 
with  an  effective  date  of  January  1 , 
2001 

Substitute  Fourth  Revised  Sheet  No.  .12 

DTI  states  that  the  purpose  of  this 
filing  is  to  re-submit  the  above- 
mentioned  revised  tariff  sheet  for 
inclusion  on  DTI's  FERC'  Gas  Tariff, 
Third  Revised  Volume  No.  1   DTI  is  re- 
submitting this  tariff  sheet  in  order  to 
fix  capacity  release  rates  that  were 
calculated  incorrectly  due  to  an 
inadvertent  clerical  error. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  the  parties  to  this 
proceeding 

.\ny  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  .Street.  N.E..  Washington.  DC. 
20426.  in  accordance  with  .Section 
385  211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
1.54  210  of  the  Commissions 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
i\-\^-\y.  fere. fed. us/online/nms. htm  (call 
202-208-2222  for  assistance) 
Comments  and  protests  may  be  filcii 
electronically  via  the  internet  in  lieu  ol 
paper.  See.  18  CFR  385.2001(a)(  1  )|iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm 

David  P.  Boergers. 

|FR  Doc.  00-.32W4  Filed  12-26-00;  8:45  ami 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01 -188-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Dei  f  iiiiitT  JO,  JDOO 

Take  notice  that  on  December  15. 
2000.  Eastern  Shore  Natural  Gas 
Company  (FISNG)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  listed  in  Appendix  IK  to  the 
filing,  with  an  effective  dale  of 
December  1,  2000. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  servic:es 
pure  based  from  Transcontinental  Gas 
Pipe  CA)rporatiiin  (Transco)  under  its 
Rate  Schedules  GSS  and  LSS.  The  costs 
of  the  above  referenced  storage  services 
comprise  the  rates  and  charges  payable 
under  ESNG's  Rate  Schedules  GSS  and 
L.SS  This  tracking  filing  is  being  made 
pursuant  to  Section  3  of  ESNG's  Rate 
Schedules  GSS  and  LSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulators  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  bt?  fiUsd  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
(Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a){l){iii)  and  the  instructions 


on  the  Commission's  web  site  at©  http:/ 
/\\-ww  fere.  fed. us/efi/ doorbell. htm. 


David  P.  Boer^ers. 

Secretary. 

IFR  DrH    00-3290.5  Filfd  12-2fi-00:  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 77-003] 

MarKimes  &  Northeast  Pipeline,  L.L.C.; 
Notice  of  Compliance  Filing 

De(  ember  20.  2000. 

Take  notice  that  on  December  4.  2000. 
Maritimes  &  Northeast  Pipeline.  L.L.C. 
(Maritimes)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Fourth  Revised  Sheet  No. 
9,  with  an  effective  date  of  December  1, 
2000. 

Maritimes  states  that  it  is  filing  the 
above  tariff  sheet  to  implement  two 
negotiated  rate  agreements  pursuant  to 
Rate  Schedule  MN365  and  Section  24  of 
the  General  Terms  and  Conditions  of 
Maritimes'  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  27,  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://ivww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.  fere.  fed.  us/efi/ doorbell. h  tm . 

David  P.  Boergers, 

Secn-tan. 

(FR  Doc.  00-32901  Filed  12-2B-00:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-404-000] 

Northern  Natural  Gas  Company;  Notice 
of  Technical  Conference 

December  20,  2000. 

Take  notice  that  a  technical 
conference  to  further  discuss  the  various 
issues  raised  by  northern  Natural  Gas 
Company's  Order  No.  637  compliance 
filing  will  be  held  on  Tuesday,  January 
23,  2001,  and  if  necessary,  Wednesday 
January  24,  2001,  at  10:00  am,  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 

David  P.  Boergers,  ^ 

Secretary. 

IFR  Doc.  00-32902  Filed  12-26-00;  8:45  am] 

BILLING  CODE  6n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-G17] 

December  20,  2000. 

Take  notice  that  on  December  8, 
2000,TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1 ,  Seventeenth 
Revised  Sheet  No.  21  and  Thirteenth 
Revised  Sheet  No.  22,  with  an  effective 
date  of  December  8,  2000. 

TransColorado  states  that  the 
tendered  tariff  sheets  revised 
TransColorado's  Tariff  to  reflect  the  new, 
negotiated-rate  firm  transportation 
service  contract  with  Enserco  Energy, 
Inc.,  and  the  deletion  of  a  negotiated- 
rate  firm  transportation  service 
agreement  with  Bm-lington  Resources 
Trading  Inc.  that  was  terminated 
November  8,  2000. 

TransColorado  states  that  a  copy  of 
the  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 


or  protest  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wrww.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  00-32900  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Non-Project  Use  of  Project 
Lands  and  Waters  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

December  20,  2000. 

Take  notice  that  the  follovdng 
application  has  been  filed  with  the 
Commission  and  is  available  for  pubUc 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands  and  Waters 

b.  Project  No:  2232^14 

c.  Date  Filed:  October  23,  2000 

d.  Applicant:  Duke  Energy 
Corporation 

e.  Name  of  Project:  Catawba-Wateree 
Hydroelectric  Project 

f  Location:  On  Lake  Wylie  at  the 
Landing  Subdivision,  in  'York  County, 
South  Carolina.  The  project  does  not 
utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Energy  Corporation,  P.O. 
Box  1006  (EC12Y).  Charlotte.  NC 
28201-1006.  Phone:  (704)  382-5778 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Brian 
Romanek  at  (202)  219-3076,  or  e-mail 
address:  brian.romanek@ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motio/js;  January  26,  2001. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 


Regulatory  Conunission,  888  First 
Street,  NE.,  Washington  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
wrv^w. fere. fed. us/efi/doorbell. htm. 

Please  include  the  project  number 
(2232— 414)  on  any  comments  or   ' 
motions  filed. 

k.  Description  of  Proposal:  Duke 
Energy  Corporation  proposes  to  lease  to 
Crescent  Resources,  0.92  acre  of  project 
land  for  the  construction  of  3  cluster 
boat  docking  facilities  with  a  total  of  23 
boat  slips.  The  boat  slips  would  provide 
access  to  the  reservoir  for  the  off-water 
(or  interior  lot)  residents  of  the  Landing 
Subdivision.  No  dredging  is  proposed. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  bv  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary',  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
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A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  represpntative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary 

(FR  Doc  00-32896  Filed  12-2&-00;  8:45  amj 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Non-Project  Use  of  Project 
Lands  and  Waters  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

December  20.  2000. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Ty^pe:  Non-Project  Use 
of  Project  Lands  and  Waters 

b.  Project  \o.:  2232-416. 

c.  Date  Filed:  November  9,  2000. 

d.  Applicant:  Duke  Energy 
Corporation. 

e.  \'ame  of  Project:  Catawba-Wateree 
Hydroelectric  Project. 

f  Location:  On  Lake  Norman  at  Gibbs 
Cove  Subdivision,  in  Iredell  County. 
North  Carolina.  The  project  does  not 
utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Energv  Corporation,  P.O. 
Box  1006  (EC12Y).  Charlotte,  NC 
28201-1006.  Phone:  (704)  382-5778. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Brian 
Romanek  at  (202)  219-3076,  or  e-mail 
address:  brian.romanek@ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  fanuary  26,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy' 
Regulatorv  Commission,  888  First 
Street,  N.E.,  Washington  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iiiJ 
and  the  instructions  on  the 


Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Please  include  the  project  number 
(2232-416)  on  any  comments  or 
motions  filed. 

k.  Description  of  Proposal:  Duke 
Energy  proposed  to  lease  to  Gibbs 
Family  Partnership,  0.337  acres  of 
project  land  for  the  construction  of  9 
boat  slips  and  one  boat  launch  ramp. 
The  boat  slips  would  provide  access  to 
the  reservoir  for  the  off-water  (or 
interior  lot)  residents  of  the  Gibbs  Cove 
Subdivision.  The  slips  would  replace 
th(jse  that  previously  existed  at  a 
campground  site  but  were  removed  due 
to  their  poor  condition.  No  dredging  is 
proposed. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://vvrww.ferc.fed.us/ 
online/rims. htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirement  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Anv  filing  must  bear  in  all 
capital  letters  the  title  •'COMMENTS", 
•RECXJMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  "PROTEST",  OR 
•MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
2t)426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 


representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives, 

David  P.  Boergers, 

Secretary: 

IFR  Doc.  00-32897  Filed  12-26-00;  8:45  amj 

BILUNG  CODE  e717-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Amendment  of 
License  Article  412  and  Soliciting 
Comments,  Motions  to  Intervene,  and 
Protests 

December  20,  2000. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for 
amendment  of  the  license  article  412 
concerning  the  project's  approved 
recreation  plan. 

b.  Project  No.  250&-O70. 

c.  Date  Filed:  October  17,  2000. 

d.  Licensee:  Upper  Peninsula  Power 
Company. 

e.  Name  of  Project:  Escanaba  Project. 

f.  Location:  On  the  Escanaba  River, 
near  the  township  of  Escanaba  in  Delta 
and  Marquette  Counties,  Michigan.  The 
^Droject  site  does  not  involve  federal  or 
tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Licensee  Contact:  Mr.  Shawn 
Puzen.  Wisconsin  Public  Service 
Corporation,  700  Adams  Street.  P.O. 
Box  19002.  Green  Bay.  Wisconsin 
54307-9002. (920)  433-1094. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jean 
Potvin,  jean.potvin@ferc.fed.us.  (202) 
219-0022. 

j.  Deadline  for  filing  comments  and  or 
motions:  January  26.  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Mr.  David 
P.  Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a){l}(iii) 
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and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/rfi/doorbell.htm.  Please 
reference  the  following  number,  P- 
2506-070,  on  any  comments  or  motions 
filed. 

Description  of  Proposal:  The  licensee 
proposes  to  amend  article  412  and  the 
approved  recreation  plan  of  the  project 
license  by  deleting  the  requirement  to 
construct  a  boat  landing  on  the 
impoundment  of  Dam  #1. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
at  888  First  Street,  NE.,  Room  2 A, 
Washington,  DC  20426,  or  by  calling 
202-208-1371.  The  application  may  be 
viewed  on-line  at  http:  www.ferc.fed. us/ 
online/rims.btm  (call  202-20&-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  waiting  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.211,  .214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
commission's  Rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  'PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  commission,  888 
First  Street,  NE„  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 


Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretory. 

[FR  Doc.  00-32898  Filed  12-26-00:  8:45  am) 

BILUNG  CODE  6717-0-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Amendment  of 
License  Article  415  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

December  20,  2000. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for 
amendment  of  license  article  415 
concerning  recreational  Whitewater 
release  flows. 

b.  Project  No.:  2899-096. 

c.  Date  filed:  September  22,  2000. 

d.  Licensee:  Idaho  Power  Company 
and  Milner  Dam,  Inc. 

e.  Name  of  Project:  Milner  Project 

f.  Location:  On  the  Snake  River  in 
Twin  Falls  and  Cassia  Counties,  Idaho. 
The  project  site  does  not  involve  federal 
or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Lewis 
Wardle,  Idaho  Power  Company,  P.O. 
Box  70,  Boise.  Idaho  83707.  (208)  388- 
2964. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jean 
Potvin,  jean.potvin@ferc.fed.us,  (202) 
219-0022. 

j.  Deadline  for  filing  comments  and  or 
motions:  January  26,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Mr.  David 
P.  Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE',.  Washington,  DC  20426. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  Sec,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell,  htm. 
Please  reference  the  following  number. 
P-2899-096.  on  any  comments  or 
motions  filed. 

k.  Description  of  Proposal:  The 
licensee  proposes  to  amend  article  415 
of  the  project  license  by:  (1)  Reducing 


the  number  of  weekend  days  they 
provide  Whitewater  flow  releases  from 
twelve  to  four;  (2)  condition  whitewater 
releases  upon  receiving  a  whitewater 
release  request  by  two  or  more  boaters 
by  3  p.m.  on  Friday  before  the  weekend 
and  after  at  least  two  boaters  have 
checked  in  at  the  main  powerhouse  on 
the  day  of  the  whitewater  release;  and 
(3)  require  the  licensee  to  file  a  report 
with  the  Commission  by  October  1 
every  other  year  beginning  in  2001  that 
lists  by  month  for  April  through  June: 
the  number  of  release  requests  received; 
the  dates,  times  and  duration  of  the 
releases;  the  amount  of  flow  provided 
through  the  bypass  reach  for  each 
release;  and  the  total  number  of  boaters 
using  the  bypass  reach  for  each  day 
whitewater  releases  were  made. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
commission's  Public  Reference  Room,  at 
888  First  Street.  NE..  Room  2 A 
Washington,  DC  20426.  or  by  calling 
202-208-1371.  The  application  may  be 
viewed  on-line  at  http:/// 
www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
onlv  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Anv  filings  must  beeu  in 
all  capital  letters  the  title  "COMMENTS. 
•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energv  Regulatorv  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
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A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  tlie  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Serretan.-. 

(FR  Doc  00-32899  Filed  12-26-00;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Notice  of  Floodplain/Wetlands 
Involvement  for  the  Boyd-Valley  115- 
kV  Transmission  Line  Rebuild  and 
Upgrade  Project 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  floodplain/wetlands 

involvement. 

SUMMARY:  Western  Area  Power 
Administration  (Western),  a  power 
marketing  agency  of  the  U.S. 
Department  of  Energy  (DOE),  is  the  lead 
Federal  agency  for  a  rebuild  and 
upgrade  of  2  miles  of  Western's  existing 
Boyd- Valley  115-kilovolt  (kV) 
transmission  line,  which  is  connected  to 
Platte  River  Power  Authority's  (PRPA) 
Boyd  and  Valley  115-kV  substations. 
This  project  is  located  in  Loveland. 
Colorado.  PRPA  plans  to  replace 
Western's  e.xisting  H-frame  wood  pole, 
115-kV  single-circuit  transmission  line 
with  two  new  circuits  constructed  on 
double-circuit  single-pole  steel 
structures.  The  rebuild  and  upgrade  will 
use  the  same  right-of-way  as  the  existing 
transmission  line.  Based  on  the  Federal 
Emergency  Management  Administration 
(FEMA)  flood  insurance  maps,  the 
project  area  is  within  the  100-year 
floodplain  (base  flood)  for  the  Big 
Thompson  River.  Approximately  1  mile 
of  the  project  right-of-way  is  located 
within  the  designated  100-year 
floodplain.  In  accordance  with  the 
DOE's  floodplain/ wetland  review- 
requirements  (10  CFR  1022),  Western 
will  prepare  a  floodplain/wetlands 
assessment  and  will  perform  the 
proposed  actions  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain/wetlands. 


DATES:  Comments  on  the  proposed 
floodplain/wetlands  action  are  due  to 
the  address  below  no  later  than  January 
11.2001. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  |im  Hartman, 
Environment  Manager,  Rocky  Mountain 
Customer  Service  Region.  Western  Area 
Power  Administration.  P.O.  Box  3700, 
Loveland,  CO  80.5.39-3003,  fax  (970) 
461-7213,  email  hartman@wapa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rodney  |ones.  Environmental  Specialist, 
Rocky  Mountain  Customer  Service 
Region,  Western  Area  Power 
.Administration,  P.O.  Box  3700, 
Loveland.  CO  80539-3003,  phone  (970) 
461-7371,  email  r)ones@wapa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

proposal  to  rebuild  and  upgrade  the 
Boyd-Valley  transmission  line  would 
involve  construction  activities  within 
the  floodplain,  including  removal  of  1 
mile  of  the  existing  1 15-kV  wood  pole 
H-frame  transmission  line  and  the 
construction  of  1  mile  of  new  double- 
circuit  single-pole  steel  transmission 
line.  The  floodplain/wetlands 
assessment  will  examine  the  proposed 
rebuild  and  upgrade  of  the  transmission 
line.  The  Boyd-Valley  transmission  line 
crosses  the  floodplain  of  the  Big 
Thompson  River  in  Larimer  County. 
Colorado  in  T.  5N..  R.  69W.,  Sections  23 
and  24.  Maps  and  further  information 
are  available  from  Western  from  the 
contact  above. 

Dated:  December  14.  2000. 
Michael  S.  Hacskaylo, 

Administmtor 

|FR  Doc.  00-32928  Filed  12-26-00;  8:45  am) 

BILLING  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6923-1] 

Policy  on  Alternative  Dispute 
Resolution 

AGENCY:  Envirormiental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  This  document  publishes  the 
final  policy  of  the  United  States 
Environmental  Protection  Agency  (EPA) 
regarding  the  use  of  alternative  dispute 
resolution  (  "ADR").  A  draft  of  this 
polic;v  was  published  in  the  Federal 
Register  (65  FR  59837)  on  October  6. 
2000.  for  public  comment.  The  public 
comment  period  closed  on  December  5, 
2000,  and  no  comments  were  received. 
Therefore.  EPA  is  republishing  this 
policy  as  a  final  policy.  Nothing  in  this 


document  creates  any  right  or  benefit  by 
a  party  against  the  United  States, 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Robert  Ward.  Dispute  Resolution 
Specialist,  U.S.  EPA.  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue, 
NW,,  (MC  2310A),  Washington,  DC. 
20460;  (202)  564-2922;  admepa.gov. 
SUPPLEMENTARY  INFORMATION:  This  final 
policy  is  consistent  with  the 
Administrative  Dispute  Resolution  Act 
of  1996  (Public  Law  104-320.  Oct,  19, 
1996.  5  U.S.C.  571-583),  which 
requires,  in  part,  that  each  federal 
agency  adopt  a  policy  that  addresses  the 
use  of  ADR,  It  is  also  consistent  with 
provisions  of  the  Civil  Justice  Reform 
Act  (Public  Law  101-650.  Dec,  1,  1990, 
28  U,S,C,  471-482).  the  Alternative 
Dispute  Resolution  Act  of  1998  (Public 
Law  105-315.  Oct,  30.  1998.  28  U,S,C, 
651-658).  the  Regulatory  Negotiation 
Act  of  1996  (Pub.  Law  104-320.  Oct.  19. 
1996.  5  U.S.C.  561-570);  the  Federal 
Acquisition  Streamlining  Act  (Pub.  Law 
103-355,  Oct.  13.  1994,  41  U.S.C.  405); 
the  Contracts  Disputes  Act  (41  U.S.C. 
601-613);  Executive  Order  12988,  "Civil 
Justice  Reform,"  February  5,  1996; 
Executive  Order  12979.  "Agency 
Procurement  Protests."  October  25, 
1995;  the  Federal  Acquisition 
Regulation  (48  CFR  33.204);  Equal 
Employment  Opportunity  Commission 
regulations  (29  CFR  part  1614); 
Presidential  Memorandum, 
"Designation  of  Interagency  Committees 
to  Facilitate  and  Encourage  Use  of 
Alternative  Meeuis  of  Dispute  Resolution 
and  Negotiated  Rulemaking,"  May  1, 
1998;  and  the  Report  of  the  National 
Performance  Review.  "Creating  a 
Government  that  Works  Better  and  Costs 
Less,"  September  7,  1993, 

EPA  Policy  on  Alternative  Dispute 
Resolution 

Purpose 

The  U.S.  Environmental  Protection 
Agency  (EPA  or  the  Agency)  strongly 
supports  the  use  of  alternative  dispute 
resolution  (ADR)  to  deal  with  disputes 
and  potential  conflicts.  ADR  refers  to 
voluntary  techniques  for  preventing  and 
resolving  conflict  with  the  help  of 
neutral  third  parties.  Experience  within 
this  Agency  cind  elsewhere  shows  that 
ADR  techniques  for  preventing  and 
resolving  conflicts  can  have  many 
benefits  including: 

•  Faster  resolution  of  issues; 

•  More  creative,  satisfying  and 
enduring  solutions; 

•  Reduced  transaction  costs; 

•  Fostering  a  culture  of  respect  and 
trust  among  EPA.  its  stakeholders,  and 
its  employees; 

•  Improved  working  relationships: 
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•  Increased  likelihood  of  compliance 
with  environmental  laws  and 
regulation; 

•  Broader  stakeholder  support  for 
agency  programs;  and 

•  Better  envirormiental  outcomes. 
ADR  techniques  can  be  effective  in 

both  internal  Agency  disagreements  and 
external  conflicts,  ADR  allows  the 
Agency  to  have  a  more  productive  work 
environment  and  to  work  better  with 
State,  Tribal,  and  local  governments,  the 
regulated  community,  envirormiental 
and  public  health  organizations,  and  the 
public.  This  policy  is  intended  to  be 
flexible  enough  to  respond  to  the  full 
range  of  disputes  EPA  faces,  and  to 
achieve  these  objectives: 

•  Promote  understanding  of  ADR 
techniques; 

•  Encourage  routine  consideration  of 
ADR  approaches  to  anticipate,  prevent, 
and  resolve  disputes; 

•  Increase  the  use  of  ADR  in  EPA 
business; 

•  Highlight  the  importance  of 
addressing  confidentiality  concerns  in 
ADR  processes; 

•  Promote  systematic  evaluation  and 
reporting  on  ADR  at  EPA;  and 

•  Further  the  Agency's  overall 
mission  through  ADR  program 
development. 

What  does  EPA  mean  by  the  term 
"ADR? 

EPA  adopts  the  definition  of  ADR  in 
the  Administrative  Dispute  Resolution 
Act  of  1996  (ADRA):  "any  procedure 
that  is  used  to  resolve  issues  in 
controversy,  including  but  not  limited 
to,  conciliation,  facilitation,  mediation, 
fact  finding,  minitrials,  arbitration,  and 
use  of  ombuds,  or  any  combination 
thereof,"  5  U,S,C.  571(3).  All  these 
techniques  involve  a  neutral  third  party. 
Depending  on  the  circumstances  of  a 
particular  dispute,  neutrals  may  be 
Agency  employees  or  may  come  from 
outside  EPA,  Typically,  all  aspects  of 
ADR  are  voluntary,  including  the 
decision  to  participate,  the  type  of 
process  used,  and  the  content  of  any 
final  agreement. 

In  what  types  of  situations  does  EPA 
encourage  the  use  of  ADR? 

EPA  encourages  the  use  of  ADR 
techniques  to  prevent  and  resolve 
disputes  with  external  parties  in  many 
contexts,  including  adjudications, 
rulemaking,  policy  development, 
administrative  and  civil  judicial 
enforcement  actions,  permit  issuance, 
protests  of  contract  awards, 
administration  of  contracts  and  grants, 
stakeholder  involvement,  negotiations, 
and  litigation.  In  addition,  EPA 
encourages  the  use  of  ADR  techniques 


to  prevent  and  resolve  internal  disputes 
such  as  workplace  grievances  and  equal 
employment  opportunity  complaints, 
and  to  improve  labor-management 
partnerships. 

While  ADR  may  be  appropriate  in  any 
of  these  contexts,  the  decision  to  use  an 
ADR  technique  in  a  particular  matter 
must  reflect  an  assessment  of  the 
specific  parties,  issues,  and  other 
factors.  Considerations  relevant  to  the 
appropriateness  of  ADR  for  any 
particular  matter  include,  at  a 
minimum,  the  guidelines  in  section  572 
of  the  ADRA  and  any  applicable  Agency 
guidance  on  particular  ADR  techniques 
or  ADR  use  in  specific  types  of  disputes. 
ADR  program  staff  at  EPA  headquarters 
and  in  the  Regions  can  help  the  parties 
assess  whether  and  which  form  of  ADR 
should  be  used  in  a  particular  matter. 

How  is  EPA  organized  to  support  ADR? 

EPA's  Conflict  Prevention  and 
Resolution  Center  (CPRC)  in  the  Office 
of  General  Counsel  (OGC)  provides  ADR 
services  to  the  entire  Agency.  The 
Agency's  Dispute  Resolution  Specialist, 
designated  under  the  ADRA,  is  the  head 
of  the  CPRC.  Because  the  Dispute 
Resolution  Specialist's  responsibilities 
include  development  and 
implementation  of  all  Agency  ADR 
policy.  Headquarters  Offices  and 
Regions  are  expected  to  coordinate  with 
the  CPRC  from  the  earliest  stages  in 
developing  any  program-specific  ADR 
guidance  and  in  addressing  issues 
during  ADR  policy  implementation.  The 
CPRC  also  will  administer  Agency-wide 
ADR  programs,  coordinate  case 
management  and  evaluation,  and 
provide  support  to  program-specific 
ADR  activities.  Building  on  existing 
ADR  efforts  at  EPA.  the  CPRC  assists 
other  Agency  offices  in  developing 
effective  ways  to  anticipate,  prevent, 
and  resolve  disputes,  and  makes  neutral 
third  parties  more  readily  available  for 
those  purposes. 

Other  EPA  offices,  including  the 
Office  of  Enforcement  and  Compliance 
Assurance,  and  the  Office  of 
Administrative  Law  Judges,  are  using 
ADR  to  resolve  conflicts  between  the 
Agency  and  regulated  entities.  The 
Office  of  Policy,  Economics  and 
Innovation  and  the  Office  of 
Cooperative  Environmental 
Management,  in  partnership  with  many 
EPA  program  offices,  use  ADR  to 
provide  opportmiities  for  stakeholders 
to  contribute  to  the  design  of  Agency 
actions  that  affect  them. 

EPA  Regions  have  ADR  programs  that 
meet  their  particular  needs.  For 
example,  in  some  cases.  EPA  Regions 
have  identified  staff  experts  to 
coordinate  workplace,  enforcement,  and 


other  ADR  activities.  EPA  Regions  have 
also  used  internal  and  external  neutral 
third  parties  to  foster  stakeholder 
involvement,  resolve  workplace 
disputes,  help  in  organizational 
problem-solving,  and  mediate 
enforcement  cases.  The  CPRC  will 
continue  to  provide  support  to  existing 
Regional  ADR  programs  and  is  available 
to  help  in  developing  new  ADR  efforts. 

Anyone  interested  in  exploring  the 
possibilitv  of  ADR  in  an  EPA  matter  can 
contact  the  CPRC.  a  Regional  ADR 
program,  or  a  program  office  with  an 
established  ADR  function  for 
information  and  assistance  regarding 
mechanics,  process  design,  or  advice  on 
what  to  expect  from  an  .\DR  process. 

Hoiv  should  confidentiality  he  handled 
in  ADR  processes? 

A  thorough  discussion  of 
confidentiality  is  often  critical  to 
success  in  ADR.  It  is  EPA's  policy  to 
maintain  confidentiality  in  ADR 
processes  consistent  with  the  ADRA  and 
other  applicable  law.  Section  574  of  the 
ADRA  reflects  a  balancing  of  the  need 
for  confidentiality  in  ADR  with  the  dual 
goals  of  open  government  and  effective 
law  enforcement.  Other  federal  laws 
may  impact  the  confidentiality  of 
information  in  specific  cases, 
potentially  compelling  disclosure  or 
enhancing  protection  against  disclosure 
(e.g..  Inspector  General  Act,  Freedom  of 
Information  Act,  Privacy  Act).  The 
CPRC  can  provide  further  information 
on  authorities  that  may  impact 
confidentiality  in  a  federal  ADR  process. 

The  confidentiality  needs  and 
concerns  of  the  parties  must  be 
discussed  early  in  ever)-  ADR  process. 
EPA  staff,  the  parties,  and  the  neutral 
third  party  should  be  aware  of  how     - 
confidentiality  operates  in  the  com  xt  of 
federal  ADR,  Within  this  context,  the 
parties  and  the  neutral  third  party 
should  work  together  to  establish  a 
common  understanding  of  how- 
confidentiality  protections  apply  in  a 
specific  process.  In  most  cases,  this 
understanding  should  be  recorded  in  a 
written  confidentiality  agreement.  This 
initial  work  will  benefit  all  parlies  by 
clarif\'ing  expectations  regarding 
confidentiality  before  full  initiation  of 
the  ADR  process. 

How  will  EPA  promote  commitment  to 
and  awareness  of  ADR  within  the 
Agency? 

Information  Sources:  The  CPRC.  in 
consultation  with  Agency  program 
offices  and  Regions,  will  compile 
existing  information  and  develop 
additional  information  on  ADR  practice 
at  EPA  and  will  make  this  information 
available  to  EPA  personnel  through  a 
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website  and  through  the  CPRC. 
Information  may  include  model 
agreements  to  mediate,  case  selection 
criteria,  descriptions  of  ADR  processes, 
mechanisms  for  accessing  external 
neutral  third  parties,  case  studies, 
guidance  on  confidentiality  and 
evaluating  ADR  processes,  directories  of 
EPA  ADR  contacts,  bibliographies,  and 
links  to  external  sources  of  information. 

Training:  The  Agency  strongly 
encourages  all  EPA  personnel  to  learn 
about  ADR.  Training  is  crucial  not  only 
for  those  selected  to  ser\'e  as  in-house 
neutrals,  but  also  for  negotiators  and 
others  who  need  to  understand  how 
i\DR  can  enhance  negotiation  and 
agency  decision  making.  The  Dispute 
Resolution  Specialist  will  identify  and 
recommend  relevant  ADR  training 
Training  sources  may  include  existing 
EPA  training  programs,  training 
sponsored  bv  other  agencies,  newly 
developed  courses,  and  commercially 
available  training. 

This  policy  affirms  a  goal  of  EPA's 
Labor/Management  Partnership 
Strategic  Plan  (Spring  2000)  to  train  line 
managers,  first  line  super\'isors,  Federal 
union  representatives  and  other 
employees  in  consensual  methods  of 
dispute  resolution  such  as  ADR  and 
interest-based  negotiation.  Finally,  the 
Agency  will  add  skills  in  negotiation 
and  alternative  dispute  resolution  to  its 
inventory  of  desirable  management 
characteristics  used  to  prepare  and 
select  managers  for  the  Senior  Executive 
Service. 

Mentoring:  The  Agency  encourages 
those  with  ADR  experience  to  share 
their  expertise  with  other  Agencv 
personnel.  Mentoring  and  apprenticing 
can  strengthen  EPA's  ADR  program  bv 
expanding  the  number  of  staff  with  ADR 
skills,  increasing  opportunities  to 
practice  ADR  techniques,  and  providing 
for  exchange  between  more  and  less 
experienced  ADR  professionals. 

Funding:  Costs  associated  with  ADR 
processes,  including  fees  for  external 
neutral  third  parties,  are  typically  paid 
in  whole  or  in  part  by  the  sponsoring 
EPA  office.  Depending  on  the 
circumstances,  other  parties  or  offices 
also  contribute.  The  Agencv  expects 
each  program  office  at  Headquarters  and 
each  Region  to  demonstrate  a 
commitment  to  ADR  by  making  funds 
available  for  ADR  processes. 

How  will  EPA  measure  the  success  of  its 
ADR  programs? 

Many  federal  agencies  have  shown 
significant  time  and  money  savings  from 
the  use  of  ADR  and  have  received 
intangible  benefits  such  as  improved 
relationships  and  broader  stakeholder 
support  for  their  programs.  Evaluation  is 


an  important  way  to  identif\'  these 
savings  and  benefits  and  is  key  to 
systematic  improvement  of  ADR 
programs.  Through  evaluation.  EPA  is 
committed  to  measuring  the  success  of 
its  ADR  programs  and  continually 
improving  them  to  better  meet  the  needs 
of  EPA  offices.  Regions,  and  external 
stakeholders. 

Several  EPA  offices  and  Regions  have 
already  evaluated  their  ADR  efforts.  To 
build  on  these  evaluations  and  to 
strengthen  the  evaluation  component  of 
ADR  practice  across  the  Agency,  the 
CPRC.  consulting  with  internal  and 
external  stakeholders,  will  develop  an 
evaluation  system  for  ADR  at  EPA.  The 
evaluation  system  will  include  goals 
and  both  qualitative  and  quantitative 
measures  of  success. 

Where  can  I  get  additional  information 
or  help  with  ADR  at  EPA? 

Additional  information  on  ADR 
contacts  within  EPA,  topics  covered  in 
this  policv.  and  others,  mav  be  obtained 
from  the  CPRC  at  (202)  564-2922; 
ddr@epa.gov. 

What  is  the  legal  authority  for  this 
policy? 

This  policy  satisfies  the  requirement 
of  the  Administrative  Dispute 
Resolution  Act  of  1996,  5  U.S.C.  571- 
583,  that  each  federal  agency  adopt  a 
policy  that  addresses  the  use  of  ADR, 
The  policy  is  also  consistent  with  the 
following  federal  statutes,  regulations, 
and  orders: 

•  Regulatory  Negotiation  Act  of  1996, 
5  U.S.C.  561-570. 

•  Civil  [ustice  Reform  Act,  28  U.S.C. 
471-182. 

•  Alternative  Dispute  Resolution  Act 
of  1998,  28  U.S.C.  651-658. 

•  Federal  Acquisition  Streamlining 
Act.  41  use.  405. 

•  Contracts  Disputes  Act,  41  U.S.C. 
601-613. 

•  Federal  Acquisition  Regulation,  48 
CFTl  33.103  &  33.204, 

•  Federal  Sector  Equal  Employment 
Opportunitv  Regulations,  29  CFR  part 
1614. 

•  Civil  Justice  Reform.  Executive 
Order  12988.  61  FR  4729  (Feb.  5.  1996). 

•  Agency  Procurement  Protests, 
Executive  Order  12979,  60  FR  55171 
(Oct.  27,  1995). 

•  Presidential  Memorandum, 
"Designation  of  Interagency  Committees 
to  Facilitate  and  Encourage  Use  of 
Alternative  Means  of  Dispute  Resolution 
and  Negotiated  Rulemaking,"  Mav  1, 
1998. 


Dated:  Decembor  18.  2000. 
Carol  Browner, 

Administrator. 

|FR  Doc:.  00-:i2946  Filed  12-26-00:  8:45  ami 

BILUNG  CODE  G560-50-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting;  Notice  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  11:28  a.m.  on  Thursday,  December 
21.  2000,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
supervisory,  resolution,  corporate,  and 
personnel  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S.  Seidman  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
concurred  in  by  Director  John  D.  Hawke, 
Jr.  (Comptroller  of  the  Currency),  and 
Chairman  Donna  Tanoue,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  nn 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(6), 
(c)(8),  {c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(6),  (c)(8), 
{c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  NW.,  Washington,  DC. 

Dated:  December  21,  2000. 
Federal  Deposit  Insurance  Corporation. 
lames  D.  LaPierre, 
Deputy  Executivp  Secretary^ 
[FR  Doc.  00-33023  Filed  12-21-00;  4:38  pm| 

BILLING  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C,  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:04  a.m.  on  Thursday, 
December  21,  2000,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Vice  Chairman  Andrew  C. 
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Hove,  Jr.,  seconded  by  Director  Ellen  S. 
Seidman  (Director,  Office  of  Thrift 
Supervision),  concurred  in  by  Director 
John  D.  Hawke,  Jr.  (Comptroller  of  the 
Currency),  and  Chairman  Donna 
Tanoue,  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matter: 

Memorandum  and  resolution  re:  Disclosure 
and  Reporting  of  Community  Reinvestment 
Act-Related  Agreements:  Joint  Final  Rule. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  notice  of  the 
change  in  the  subject  matter  of  the 
meeting  prior  to  December  20,  2000, 
was  practicable. 

Dated:  December  21,  2000. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
[FR  Doc.  00-33024  Filed  12-21-00;  4:38  pm] 
BILUNG  CODE  6n4-01-M 


FEDERAL  HOUSING  RNANCE  BOARD 

[No.  2000-N-9] 

Notice  of  Receipt  of  Petition  for  Case- 
by-Case  Determination 

agency:  Federal  Housing  Finance 

Board. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Housing  Finance  Board 
(Finance  Board]  has  received  a  Petition 
from  the  Federal  Home  Loan  Bank 
(Bank)  of  Dallas  for  Finance  Board 
approval  of  an  application  for 
membership  in  the  Dallas  Bank  by 
Washington  Mutual  Bank,  FA 
(WMBFA),  currently  a  member  of  the 
San  Francisco  Bank,  upon  completion  of 
the  merger  of  Bank  United  into 
WMBFA,  imder  section  4(b)  of  the 
Federal  Home  Loan  Bank  Act  (Bank  Act) 
and  §925. 18(a)(2)  of  the  Finance 
Board's  membership  regulations.  The 
effect  of  such  an  approval  would  be  to 
allow  WMBFA  to  be  a  member  of  both 
the  San  Francisco  and  the  Dallas  Banks. 
ADDRESSES:  Send  Requests  to  Intervene 
to:  Elaine  L.  Baker,  Secretary  to  the 
Board,  at  the  Federal  Housing  Finance 
Board,  1777  F  Street,  NW.,  Washington. 
DC  20006,  Copies  of  non-confidential 
portions  of  the  Petition  and  of  non- 
confidential portions  of  Requests  to 
Intervene  will  be  available  for 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Bothwell,  Managing  Director 
and  Chief  Economist,  (202)  408-2821; 
Scott  L.  Smith,  Acting  Director,  Office  of 


Policy,  Research  and  Analysis,  (202) 
408-2991;  Deborah  F.  Silberman, 
General  Counsel,  (202)  408-2570.  Staff 
also  can  be  reached  by  regular  mail  at 
the  Federal  Housing  Finance  Board, 
1777  F  Street,  NW.,  Washington,  DC 
20006. 

SUPPLEMENTARY  INFORMATION:  Section 
907.8(a)  of  the  Finance  Board's 
regulations  provides  that  a  Bank  may 
file  a  Petition  for  Case-by-Case 
Determination  with  the  Finance  Board 
concerning  any  matter  that  may  require 
a  determination,  finding  or  approval 
under  the  Bank  Act  or  Finance  Board 
regulations  by  the  Board  of  Directors, 
and  for  which  no  controlling  statuton,', 
regulatory  or  other  Finance  Board 
standard  previously  has  been 
established.  See  12  CFR  907.8(a). 
Section  907.12(a)  of  the  Finance  Board's 
regulations  requires  the  Finance  Board 
to  promptly  publish  a  notice  of  receipt 
of  a  Petition  for  Case-by-Case 
Determination,  including  a  brief 
simamary  of  the  issue(s)  involved,  in  the 
Federal  Register.  Id.  §  907.12(a). 

The  Dallas  Bank  has  filed  a  Petition 
for  Case-by-Case  Determination,  dated 
December  8,  2000,  and  received  by  the 
Finance  Board  on  December  11,  2000 
(Petition),  requesting  that  the  Finance 
Board  approve  the  membership  of 
WMBFA  in  the  Dallas  Bank  upon 
completion  of  the  merger  of  Bank 
United  into  WMBFA,  under  section  4(b) 
of  the  Bank  Act  and  §  925.18(a)(2)  of  the 
Finance  Board's  regulations,  thereby 
allowing  WMBFA  to  be  a  member  of 
both  the  San  Francisco  and  Dallas 
Banks.  See  12  U.S.C.  1424(b);  12  CFR 
925.18(a)(2).  The  Finance  Board  is 
hereby  providing  notice  of  receipt  of 
such  Petition,  pursuant  to  1 2  CFT? 
907.12(a). 

WMBFA,  a  member  of  the  San 
Francisco  Bank,  is  awaiting  approval 
from  its  primary  bank  regulators  of  its 
proposed  acquisition  of  Bank  United,  a 
Dallas  Bank  member,  which  would  be 
merged  into  WMBFA  and  its  charter 
cancelled.  Upon  consummation  of  the 
merger,  WMBFA  would  seek  to  retain 
its  current  membership  in  the  San 
Francisco  Bank  and  to  gain  membership 
in  the  Dallas  Bank,  as  if  it  had 
maintained  the  Bank  United  charter.  To 
that  end,  on  November  24,  2000. 
WMBFA  submitted  a  membership 
application  to  the  Dallas  Bank. 
According  to  the  Petition,  on  November 
29,  2000,  the  Dallas  Bank  found  that 
WMBFA  satisfied  the  eligibility 
requirements  for  membership  set  forth 
in  section  4  of  the  Bank  Act  and  part 
925  of  the  Finance  Board's  regulations, 
see  12  U.S.C.  1424,  12  CFR  part  925. 
and  approved  WMBFA's  membership  in 


the  Dallas  Bank  contingent  upon 
approval  by  the  Finance  Board  of 
WMFBA's  membership  in  the  Dallas 
Bank  under  section  4fb)  of  the  Bank  Act 
and  §925. 18(a)(2)  of  the  Finance 
Board's  regulations.  12  U.S.C.  1424(b); 
12  CFR  925.18(a)(2). 

Section  4(b)  of  the  Bank  Act  states 
that; 

An  institution  eligible  to  become  a  member 
under  this  section  may  become  a  member 
only  of,  or  secure  advances  from,  the  |Bank| 
of  the  district  in  which  is  located  the 
institution's  principal  place  of  business,  or  of 
the  [Blank  of  a  district  adjoining  such 
district,  if  demanded  by  convenience  and 
then  only  with  the  approval  of  the  [Finance] 
Board. 
12  U..S.C.  1424(b):  see  12  CFR  925.18(a)(2). 

The  Petition  supplies  a  legal  opinion 
that  the  above-referenced  statutory  and 
implementing  regulatory  language  may 
be  interpreted  to  allow  a  Bank  to  be  a 
member  of  both  the  Bank  in  the  district 
where  its  principal  place  of  business  is 
located,  and  the  Bank  in  the  district 
adjoining  such  district  and.  therefore, 
that  WMBFA  may  be  a  member 
simultaneously  of  the  San  Francisco  and 
Dallas  Banks.  1  The  Petition  further 
argues  that,  as  a  factual  matter. 
WMBFA's  membership  in  the  Dallas 
Bank  meets  the  "demanded  by 
convenience"  standard  set  forth  in 
section  4(b)  of  the  Bank  Act  and 
§  925.18(a)(2)  of  the  Finance  Board's 
regulations.  Accordingly,  the  Petition 
requests  Finance  Board  approval  of 
WMBFA's  membership  in  the  Dallas 
Bcuik  under  section  4(b)  and 
§925, 18(a)(2).  thereby  allowing 
WMBFA  to  be  a  member  of  both  the  San 
Francisco  and  Dallas  Banks. 

The  Petition  raises  nmnerous 
fundamental  legal,  political  and  policy 
issues  of  first  impression  that  are  critical 
to  the  structure  and  function  of  the  Bank 
Svstem,  such  as  the  continued 
consolidation  of  the  financial 
institutions  industry  and  the  effect  of 
that  consolidation  on  the  economics, 
regional  structure  and  cooperative 
nature  of  the  Bank  System,  and  the 
impact  of  all  of  those  changes  on  the 
Banks  as  they  implement  a  new  capital 
structure. 

Pursuant  to  the  Finance  Board's 
procedures  under  12  CFR  part  907.  any 
member.  Bank,  or  the  Office  of  Finance 
may  file  a  Request  to  Intervene  in  the 
consideration  of  the  Petition  in 
accordance  with  12  CFR  907,11  if  it 
believes  its  rights  may  be  affected  by  the 
issues  raised  by  the  Petition.  Any 
Request  to  Intervene  must  be  in  writing 
and  must  be  filed  with  the  Secretary  to 

■  Thp  .San  Francisoci  and  Dallas  Bank,  districts  are 
adjoining  districts. 
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the  Finance  Buard  within  45  days  from 
the  date  the  Petition  was  filed   Requests 
to  Intenene  may  include  a  Request  to 
Appear  before  the  Board  of  Directors  in 
any  meeting  conducted  under  the 
Finance  Boards  procedures  to  consider 
the  Petition. 

Dated:  December  20.  2000. 
Wilham  C.  Apgar. 

HL  D  if  f Tf'fon- .-.  Designee  to  the  Finance 

Board 

(FR  Dm    On-^:qiR  Filed  12-26-00;  8:43  am) 

BILLING  CODE  6725-^1 -P 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Labor-Management  Cooperation 
Program  Application  Solicitation  for 
Labor-Management  Committees 
FY2001 

A.  Introduction 

The  following;  is  the  final  solicitation 
for  the  Fiscal  Year  (FY)  2001  cvcle  of 
the  Labor-Ntanagement  Cooperation 
Program  as  it  pertain.s  to  the  support  of 
labor-management  committees  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  FY81.  The  Act 
authorizes  FMCS  to  provide  assistance 
in  the  establishment  and  operation  of 
company'plant,  area,  public  sector,  and 
industry-wide  labor-management 
committees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that 
company/plant,  area,  government 
agency,  or  industry:  and 

(B)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Cirants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  company/plant,  area-wide, 
industry,  or  public  sector  labor- 
management  committee  Directions  for 
obtaining  an  application  kit  may  be 
found  in  Section  H.  A  copy  of  the  Labor- 


Management  (k)operation  Act  of  1978. 
included  in  the  application  kit.  should 
be  reviewed  in  conjunction  with  this 
sdlifitaticin 

B.  Program  Uesf:ription 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communication 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  pr()c:ess: 

(4)  To  study  and  e.xplore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the 
company/plant,  area,  or  industrv: 

(5)  To  enhance  the  involvement  of 
workers  in  making  de<;isions  that  affect 
their  working  lives; 

(ti)  To  expand  and  improve  working 
relationships  between  workers  and 
managers:  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
me(  hanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  anil  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carrv 
out  specific  objectives  that  meet  the 
aforementioned  general  criteria.  The 
term  "labor"'  refers  to  emplovees 
represented  by  a  labor  organization  and 
covered  by  a  formal  collective 
bargaining  agreement.  These  committees 
may  be  found  at  either  the  plant 
(companv).  area,  industry,  or  public 
sector  levels.  A  plant  or  companv 
committee  is  generally  characterized  as 
restricted  to  one  or  more  organizational 
or  productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  and  focusing  upon  a  particular 
city.  i:ounty,  contiguous  multicounty.  or 
statewide  jurisdiction.  An  industry- 
committee  generally  consists  of  a 
collection  of  agencies  or  enterprises  and 
related  labor  union(s)  producing  a 
common  product  or  service  in  the 
private  sector  on  a  local,  state,  regional. 


or  nationwide  level.  A  public  sector 
committee  consists  either  of  government 
employees  and  managers  in  one  or  more 
units  of  a  local  or  state  government, 
managers  and  employees  of  public 
institutions  of  higher  education,  or  of 
employees  and  managers  of  public 
elementary  and  secondary  schools. 
Those  employees  must  be  covered  by  a 
formal  collective  bargaining  agreement 
or  other  enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  2001,  competition  will  be  open 
to  company/plant,  area,  private 
industry,  and  public  sector  committees. 
Public  Sector  committees  will  be 
divided  into  two  sub-categories  for 
scoring  purposes.  One  sub-category  will 
consist  of  committees  representing 
state/local  units  of  government  and 
public  institutions  of  higher  education. 
The  second  sub-category  will  consist  of 
public  elementary  and  secondary 
schools. 

Special  consideration  will  be  given  to 
committee  applications  involving 
innovative  or  unique  efforts.  All 
application  budget  requests  should 
focus  directly  on  supporting  the 
committee.  Applicants  should  avoid 
seeking  funds  for  activities  that  are 
clearly  available  under  other  Federal 
programs  [e.g.,  job  training,  mediation  of 
contract  disputes,  etc.). 

Required  Program  Elements 

1.  Problem  Statement — The 
application  should  have  numbered 
pages  and  discuss  in  detail  what 
specific  problem(s)  face  the  company/ 
plant,  area,  government,  or  industry  and 
its  workforce  that  will  be  addressed  by 
the  committee.  Applicants  must 
document  the  problem(s)  using  as  much 
relevant  data  as  possible  and  discuss  the 
full  range  of  impacts  these  problem(s) 
could  have  or  are  having  on  the 
company/plant,  government,  area,  or 
industry.  An  industrial  or  economic 
profile  of  the  area  and  workforce  prove 
useful  in  explaining  the  problem(s). 
This  section  basically  discusses  whvthe 
effort  is  needed, 

2.  Results  orRenefits  Expected — By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail  what 
the  labor-management  committee  will 
accomplish  during  the  life  of  the  grant. 
Applications  that  promise  to  provide 
objectives  after  d  grant  is  awarded  will 
receive  little  or  no  credit  in  this  area. 
While  a  goal  of  "improving 
communication  between  employers  and 
employees  '  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
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whenever  possible,  be  expressed  in 
specific  and  measurable  terms. 
Applicants  should  focus  on  the 
outcome,  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts  of  the  grantee,  as  well 
as  the  FMCS  grants  program.s 

3.  Approach — ^This  section  of  the 
application  specifies  HOlVthe  goals  and 
objectives  will  be  accomplished.  At  a 
minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(b)  A  listing,  oy  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.,  members  represent  70% 
of  the  area  of  company/plant 
workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  (we  require 
meetings  at  least  every  other  month)  as 
well  as  any  plans  to  form  subordinate 
committees  for  particular  purposes;  and 

(f)  For  applications  from  existing 
committees,  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones — ^This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accomplished  as  well  as  a  timetable 
for  when  they  will  be  finished,  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
wall  be  completed  by  month  over  the 
life  of  the  grant  using  September  17, 
2001.  as  the  start  date.  The 
accomplishment  of  these  tasks  and 
objectives,  as  well  as  problems  and 
delays  therein,  will  serve  as  the  basis  for 
quarterly  progress  reports  to  FMCS. 

5.  Evaluation — Applicants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 


objectives.  An  evaluation  plan  must  be 
developed  which  briefly  discusses  what 
basic  questions  or  issues  the  assessment 
will  examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  cause. 

6.  Letter  of  Commitment — 
Applications  must  include  current 
letters  of  commitment  from  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend  schedule 
committee  meetings.  A  blanket  letter 
signed  by  a  conmiittee  chairperson  or 
other  official  on  behalf  of  all  members 

is  not  acceptable.  We  encourage  the  use 
of  individual  letters  submitted  on 
company  or  union  letterhead 
represented  by  the  individual.  The 
letters  should  match  the  names 
provided  under  Section  3(b). 

7.  Other  Requirements — Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws  (if  any),  a  breakout  of 
annual  operating  costs  and 
identification  of  sources  and  levels  of 
current  financial  support; 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  committees  will 
be  held  at  least  every  other  month  and 
that  written  minutes  of  all  committee 
meetings  will  be  prepared  and  made 
available  ot  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  applicant. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  This 


section  will  also  address  the  degree  of 
innovativeness  or  uniqueness  of  the 
proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  thi^ 
goals  of  the  application  as  indicated  in 
the  letters  of  support. 

(5)  The  feasibility  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
feasibility  vis-a-vis  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 
and 

(8)  The  value  of  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness.  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  the  labor-management 
corrunittee  concept. 

C.  Eligibility 

Eligible  grantees  include  state  and 
local  units  of  government,  labor- 
management  committees  (or  a  labor 
union,  management  association  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third-party  private  non-profit 
entities  on  behalf  of  one  ore  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employees  are  not  eligible. 

Third-paiiy  private,  non-profit 
entities  that  can  document  that  a  major 
purpose  or  function  of  their 
organization  is  the  improvement  of 
labor  relatings  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  committee,  and  all 
requirements  under  Part  B  must  be 
followed.  Application  from  third-party 
entities  must  document  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applications  from  third-parties  which 
do  not  directly  support  the  operation  of 
a  new  or  expanded  committee  will  not 
be  deemed  eligible,  nor  will 
applications  signed  by  entities  such  as 
law  firms  or  other  third-parties  failing  to 
meet  the  above  criteria. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  operations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  grantees  who  seek  funds  on 
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behalf  of  an  entirely  different  committee 
whose  efforts  are  totally  outside  of  the 
scope  of  the  original  grant. 

D.  Allocations 

The  FY  2001  appropriation  for  this 
program  is  $1.5  million,  of  which  at 
least  $1,000,000  will  be  available 
competitively  for  new  applicants. 
Specific  funding  levels  will  not  be 
established  for  each  type  of  committee 
The  review  process  will  be  conducted  in 
such  a  manner  that  at  least  two  awards 
will  be  made  in  each  category- 
(company/plant,  industry,  public  sector, 
and  area),  providing  that  FMCS 
determines  that  at  least  two  outstanding 
applications  exist  in  each  category. 
After  these  applications  are  selected  for 
award,  the  remaining  applications  will 
be  considered  according  to  merit 
without  regard  to  categorv. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragraph, 
FMCS  will  set  aside  a  sum  not  to  exceed 
thirtv  percent  of  its  non-reserved 
appropriation  to  be  awarded  on  a  non- 
competitive basis.  These  funds  will  be 
used  only  to  support  applications  that 
have  been  solicited  by  the  Director  of 
the  Service  and  are  not  subject  to  the 
dollar  range  noted  in  Section  E. 

FMCS  reserves  the  right  to  retain  up 
to  five  percent  of  the  FY2001 
appropriation  to  contract  for  program 
support  purposes  (such  as  evaluation) 
other  than  administration. 

E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  expand  existing  or 
establish  new  labor-management 
committees  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made 
during  this  initial  budget  period  and  all 
grants  are  not  obligated  within  18 
months,  these  grants  may  be  extended 
for  up  to  six  months.  No  continuation 
awards  will  be  made 

The  dollar  range  of  awards  is  as 
follows: 

•  Up  to  $65,000  over  18  months  for 
company/plant  committees  or  single 
department  public  sector  applicants; 

•  Up  to  S125. 000  per  18-month 
period  for  area,  industry,  and  multi- 
department  public  sector  committee 
applicants. 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  voluntary' 
contributions  from  other  sources. 
Applicants  are  also  strongly  encouraged 
to  consult  with  their  local  or  regional 


FMCS  field  office  to  determine  what 
kinds  of  training  may  be  available  at  no 
cost  before  budgeting  for  such  training 
in  their  applications.  A  list  of  our  field 
leadership  team  and  their  phone 
numbers  is  included  in  the  application 
kit. 

F.  Cash  Match  Requirements  and  Cost 
Allowability 

All  applicants  must  provide  at  least 
10  percent  of  the  total  allowable  project 
costs  in  cash.  Matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 

project  income,'  and  may  not  be  used 
for  matching  purposes. 

It  will  be  the  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
currently  spent  for  committee  purposes. 
Funding  requests  from  existing 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  under  no  circumstances 
may  business  or  local  officials 
participating  on  a  labor-management 
committee  be  compensated  out  of  grant 
funds  for  time  spent  at  committee 
meetings  or  time  spent  in  committee 
training  sessions.  Applicants  generally 
will  not  be  allowed  to  claim  all  or  a 
portion  of  existing  full-time  staff  as  an 
expense  or  match  contribution.  For  a 
more  complete  discussion  of  cost 
dllovvabilitv,  applicants  are  encouraged 
to  consult  the  FY2001  FMCS  Financial 
and  Administrative  Grants  Manual 
which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

Applications  must  be  signed  by  both 
a  labor  and  management  representative 
and  be  postmarked  or  electronically 
transmitted  no  later  than  May  19.  2001 
No  applications  or  supplementary 
materials  can  be  accepted  after  the 
deadline.  It  is  the  responsibility  of  the 
applicant  to  ensure  that  the  application 
is  correctly  postmarked  by  the  U.S. 
Postal  Service  or  other  carrier.  An 
original  application  containing 
numbered  pages,  plus  three  copies, 
should  be  addressed  to  the  Federal 
Mediation  and  Conciliation  Service. 
Labor-Managemtint  Grants  Program. 
2100  K  Street  NW  .  Washington.  DC 
20427.  FMCS  will  not  consider 
videotaped  submissions  or  video 
attachments  to  submissions. 


After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
Grant  Review  Boards.  The  Board(s)  will 
recommend  selected  applications  for 
rejection  or  further  consideration.  The 
Director.  Program  Services,  will  finalize 
the  scoring  and  selection  process.  The 
individual  listed  as  contact  person  in 
Item  6  on  the  application  form  will 
generally  be  the  only  person  with  whom 
FMCS  will  communicate  during  the 
application  review  process.  Please  be 
sure  that  person  is  available  between 
June  and  September  of  2001. 

All  FY2001  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  15.  2001. 
Applications  submitted  after  the  May  19 
deadline  date  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Program  Services. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  ? -"plication  kit.  Please 
consult  the  1  MCS  web  site 
(www.fmcs.gov)  to  downnload  forms  and 
information. 

These  kits  and  additional  information 
or  clarification  can  be  obtained  free  of 
charge  by  contacting  the  Federal 
Mediation  and  Conciliation  Service. 
Labor-Management  Grants  Program, 
2100  K  Street  NW..  Washington.  DC 
20427;  or  by  calling  202-606-8181. 

George  W.  Buckingham, 

Deputv  Director,  Federal  Mediation  and 

Conciliation  Sen  ire. 

IKR  U()(    00-32950  Filed  12-2(i-O0;  8:45  ami 

BILLING  CODE  6732-01 -M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  0MB 

SUMMARY: 
Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board-approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  OMB  83-Is  and  supporting 
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statements  and  approved  collection  of 
information  instrument(s)  are  placed 
into  OMB's  public  docket  files.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1.  1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 

Officer — Mary  M.  West — Division  of 

Research  and  Statistics,  Board  of 

Governors  of  the  Federal  Reserve 

System,  Washington,  DC  20551  {202- 

452-3829). 
OMB  Desk  O^cer— Alexander  T. 

Hunt — Office  of  Information  and 

Regulatory  Affairs,  Office  of 

Management  and  Budget,  New 

Executive  Office  Building,  Room 

3208,  Washington,  DC  20503  (202- 

395-7860). 

Final  approval  under  OMB  delegated 
authority  of  the  extension  of  three  years, 
with  revision,  of  the  following  reports: 

1 .  Report  title:  Annual  Report  of  Bank 
Holding  Companies  (FR  Y-6)  and 
Changes  in  Investments  and  Activities 
of  Top-Tier  Financial  Holding 
Companies,  Bank  Holding  Companies, 
and  State  Member  Banks  (FR  Y-6  A). 

Agency  form  number:  FR  Y-6  and  FR 
Y-6A. 

OMB  control  number:  7100-0124. 

Frequency:  annual  and  event- 
generated. 

Reporters:  domestic  top-tier  bank 
holding  companies  (BHCs)  and 
unaffiliated  state  member  banks. 

Annual  reporting  hours:  22,552  hours. 

Estimated  average  hours  per  response: 
4  hours. 

Number  of  respondents:  5,638. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory; 
Section  5(c)  of  the  Bank  Holding 
Company  Act  (BHC  Act)  (12  U.S.C. 
1844(c));  Section  9  of  the  FRA  (12  U.S.C. 
321);  Section  25  of  the  FRA  (12  U.S.C. 
601-604a);  Section  25A  of  the  FRA  (12 
U.S.C.  611-631);  and,  Regulation  Y  (12 
CFR  part  225).  Upon  request  from  a 
respondent,  certain  information  may  be 
given  confidential  treatment  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552(b)(4)  and  (6)). 

Abstract:  All  domestic  top-tier  BHCs 
file  the  FR  Y-6,  which  collects  financial 
data,  an  organization  chart  and 
information  about  shareholders.  The 
Federal  Reserve  uses  the  data  to  monitor 
holding  company  operations  and 
determine  holding  company  compliance 
with  the  provisions  of  the  Bank  Holding 
Company  Act  (BHC  Act)  and  Regulation 


Y  (12  CFR  225).  The  FR  Y-6A  is  an 
event-generated  report  filed  by  top-tier 
BHCs  and  unaffiliated  state  member 
banks  to  report  changes  in  regulated 
investments  and  activities  made 
pursuant  to  the  Bank  Holding  Company 
Act  and  Regulation  Y.  The  report 
collects  information  relating  to 
acquisitions,  divestitures,  changes  in 
activities,  and  legal  authority.  The 
number  of  FR  Y-6As  submitted  varies 
depending  on  the  reportable  activities 
engaged  in  by  each  bank  holding 
company. 

Current  actions:  On  September  20. 
2000.  the  Federal  Reserve  issued  a 
Federal  Register  notice  (65  FR  56910) 
requesting  public  conmient  on  a 
proposal  to  extend  with  revision  the  FR 
Y-6  and  the  FR  Y-6A.  To  reduce 
burden  and  cost  and  make  the  forms 
easier  to  use,  the  Federal  Reserve 
proposed  to  replace  the  FR  Y-6A  with 
the  FR  Y-10.  This  new  form  would 
make  the  reporting  of  structure  data  for 
domestic  and  foreign  banking 
organizations  more  similar,  reduce  the 
types  of  investments  to  be  included, 
streamline  the  method  of  reporting 
percentage  of  ownership  for  nonbanking 
investments,  and  simplify  the  reporting 
of  legal  authority  (regulatory)  and 
activity  codes.  To  improve  the 
timeliness  of  the  data,  the  Federal 
Reserve  proposed  to  var\'  the  reporting 
schedule  of  the  FR  Y-IO  for  different 
types  of  transactions.  The  Federal 
Reserve  also  proposed  to  revise  the  FR 
Y-6  organization  charts  to  exclude 
small  merchant  banking  investments 
and  to  include  parallel  language  from 
the  reportable  entities  sections  of  the 
proposed  FR  Y-10  instructions,  as 
appropriate. 

The  comment  period  ended  on 
November  20.  2000.  and  the  Federal 
Reserve  received  public  comments  from 
six  domestic  banking  organizations  and 
one  attorney.  Most  commenters  favored 
the  format  of  the  proposed  FR  Y-10. 
stating  that  this  form  was  easier  to 
understand  and  more  user-friendly  than 
the  FR  Y-6A.  Also,  commenters 
strongly  favored  the  reduction  in  the 
number  of  reports  filed  for  nonbanking 
investments.  Currently,  FR  Y-6A 
reporting  form  requires  information  on 
virtually  all  investments  in  which  there 
was  control  or  an  ownership  interest  of 
greater  than  5  percent.  However,  the 
proposed  FR  Y-10  reporting  form  does 
not  require  reports  for  nonbanking 
investments  of  less  than  25  percent  of  a 
class  of  voting  securities  unless  the 
reporter  otherwise  controls  the 
company. 

Several  comments  were  received  on 
the  proposed  deadlines  for  these 
reports.  The  proposed  FR  Y-10 


included  a  new  3 -day  deadline  for 
openings,  closings,  mergers,  sales  and 
relocations  of  depositor^'  institutions. 
Edge  and  agreement  corporations,  and 
nondepository  trusts  that  are  members 
of  the  Federal  Reserve  System.  Almost 
all  of  the  commenters  objected  to  this 
new  deadline,  which  was  proposed  to 
ensure  timely  receipt  of  data  needed  for 
monetary  policy  purposes.  After 
reviewing  the  comments,  the  Federal 
Reserve  determined  that  there  are 
alternative  ways  to  capture  the 
information  and  decided  to  make  all 
information  due  thirty  days  after  the 
transaction.  Also,  one  large  banking 
organization  suggested  providing  the 
reports  in  batches  on  the  same  day  of 
each  month.  Federal  Reserve  Bank  staff 
have  worked  with  banking  organizations 
to  establish  reporting  arrangements  to 
reduce  burden,  especially  for  complex 
reports  such  as  these.  They  will 
continue  these  efforts  on  a  case-by-case 
basis,  as  long  as  all  notices  are  filed  in 
accordance  with  deadlines  specified  in 
the  regulations. 

One  domestic  bank  suggested 
additions  to  the  list  of  business  entity 
types  in  the  Characteristics  Schedule  of 
the  FR  Y-10.  The  Federal  Reserve  has 
taken  further  steps  to  reduce  the  overlap 
between  types  of  entities  reported  on 
the  Characteristics  Schedule  and  the 
types  of  activities  reported  on  the 
Investments  and  Activities  Schedule. 
One  large  domestic  banking 
organization  asked  for  clarification  on 
reporting  ownership  in  more  than  one 
class  of  voting  securities.  The  Federal 
Reserve  has  clarified  these  issues  in  the 
final  instructions. 

Two  large  banking  organizations 
objected  to  including  entities  on  the  FR 
Y-6  organizational  chart  that  were  not 
included  in  the  reportable  entities  on 
the  FR  Y-10.  The  Federal  Reser\'e  has 
a  continuing  need  for  a  more  complete 
picture  of  holding  company  structure  on 
an  annual  basis  and  has  maintained  the 
annual  reporting  requirement  for 
information  about  investments  between 
5  and  25  percent  on  the  FR  Y-6.  In  an 
effort  to  reduce  burden,  however,  the 
Federal  Reserve  has  dropped  the 
requirement  to  annotate  the  exact 
percentage  ownership  of  these 
investments  on  the  FR  Y-6  and  will 
allow  some  flexibility  in  the  manner  in 
which  respondents  report  the  additional 
entities.  This  may  involve  methods  such 
as  annotating  the  organization  charts  for 
entities  not  reportable  on  the  FR  Y-10 
or  providing  a  separate  list  of  these 
entities. 

The  Federal  Reserve  solicited 
comment  on  limiting  reporting  of 
insurance  and  securities  activities  by 
using  materiality  thresholds.  Although 
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no  comments  were  received,  the  Federal 
Reserve  decided  to  limit  reporting  of 
insurance  companies  in  each  line  of 
insurance  business  (1)  to  those  in  the 
line  of  ownership  down  to.  but  not 
bevond.  a  functionally  regulated  firm  or 
(2).  in  the  case  of  investments  that  are 
not  functionally  regulated,  to  those 
above  a  threshold  level  based  on  the 
relative  size  and  importance  of  various 
tiers  of  insurance  companies.  The 
Federal  Reserve  also  decided  to  use  a 
materiality  threshold  to  limit  reporting 
of  securities  investments.  The  Federal 
Reserve  solicits  comment  on  whether 
such  materiality  test  would  be  helpfid. 
and.  if  so.  how  these  test  should  be 
defined.  Comments  must  be  submitted 
on  or  before  January  26,  2001. 
Comments,  which  should  refer  to  the 
OMB  control  number  or  agency  form 
number,  should  be  addressed  to  Jennifer 
J.  [ohnson.  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
Svstem,  20th  and  C  Streets,  NVV., 
Washington,  DC  20551.  or  mailed 
electronically  to 

regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  mav  be  delivered  to  the  Board  s 
mailroom  between  8:45  a.m.  and  5:15 
p.m..  and  to  the  security  control  room 
outside  of  those  hours.  Both  the 
mailroom  and  the  security  control  room 
are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NVV. 
Comments  received  may  be  inspected  in 
room  M-P-500  between  9:00  am.  and 
5:00  p.m.,  except  as  provided  in  section 
261  14  of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.14(a).  A  copy  of  the  comments  may 
also  be  submitted  to  the  OMB  desk 
officer  for  the  Board:  Alexander  T  Hunt, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Room  3208,  Washington,  DC  20503. 

One  large  banking  organization 
thought  the  burden  estimates  were 
understated.  The  Federal  Reserve  has 
been  developing  an  Internet-based 
collection  tool  for  the  FR  Y-10  and 
plans  to  begin  implementation  in  June 
2001.  The  option  of  filing  the  FR  Y-10 
electronically  and  the  new  materiality 
thresholds  for  insurance  and  securities 
investments  should  significantly  reduce 
the  burden  of  filing  these  reports.  As 
described  above,  the  Federal  Reserve 
has  taken  further  steps  to  streamline  and 
clarify  the  reporting  requirements  and 
believes  that  the  burden  estimates  for 
the  FR  Y-10  and  FR  Y-6  should  remain 
the  same  as  those  in  the  initial  proposal. 
Also,  the  hourly  burden  estimates 
represent  the  average  amount  of  the 


time  required  for  all  reporters  to 
complete  the  reporting  requirements; 
the  actual  amount  of  time  required  will 
vary  based  on  an  institution's  size. 

( Jne  large  banking  organization  asked 
for  additional  time  to  implement  the 
proposed  changes.  The  Federal  Reserve 
will  replace  the  FR  Y-6A  with  the  FR 
Y-10  on  June  1,  2001,  and  will 
implement  the  revised  FR  Y-6  on 
December  31,  2001.  Please  see  the 
section  below  describing  the  FR  Y-10. 
The  Federal  Reserve  will  distribute  the 
final  reporting  forms  and  instructions 
early  in  2001  to  allow  respondent  to 
make  system  changes  necessary  to 
accommodate  the  new-  reporting 
requirements. 

2.  Report  title:  Annual  Report  of 
Foreign  Banking  Organizations  (FR  Y-7) 
and  Foreign  Banking  Organization 
Structure  Report  on  U.S.  Banking  and 
Nonbanking  Activities  (FR  Y-7A) 

Agencv  form  number:  FR  Y-7  and  FR 
Y-7A. 

OSfB  control  number:  7100-0125. 

Frequency:  annual,  event-generated. 

Reporters:  foreign  banking 
organizations  (FBOs). 

Annual  reporting  hours:  3,761. 

Estimated  average  hours  per  response: 
11.5  hours. 

X'umber  of  respondents:  327. 

Small  businesses  are  not  affected. 

Cieneral  description  of  report:  This 
information  collection  is  mandatorv: 
Section  5(c)  of  the  BHC  Act  (12  U.S.C. 
1844(c)):  Section  7  and  13(a)  of  the 
international  Banking  Act  of  1978  (12 
use.  3106  and  3108  (a)):  Section  25  of 
the  P'RA  (12  U.S.C.  601-604a):  Section 
25AuftheFRA(12  U.S.C.  611-631): 
and.  Regulation  Y  (12  CFR  part  225). 
Upon  request  from  a  respondent,  certain 
information  may  be  given  confidential 
treatment  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(4)  and 
(6)). 

Abstract:  The  FR  Y-7  is  a  report  filed 
bv  all  FBOs  that  engage  in  banking  in 
the  United  States,  either  directly  or 
indirectly,  to  update  their  financial  and 
organizational  information.  The  Federal 
Reserve  uses  information  to  assess  an 
FBOs  abilitv  to  be  a  continuing  source 
of  strength  to  its  U.S.  banking 
operations  and  to  determine  compliance 
with  U.S.  laws  and  regulations.  The  FR 
Y-7A  is  a  structural  report  completed 
bv  FBC3s  that  engage  in  banking  in  the 
United  States,  either  indirectly  through 
d  subsidiary  bank.  Edge  or  agreement 
corporation,  or  commercial  lending 
company,  or  directly  through  a  branch 
or  agencv  The  information  contained  in 
this  report  is  used  by  the  Federal 
Reserve  System  to  assess  the  foreign 
banking  organization's  ability  to  be  a 


continuing  source  of  strength  to  its  U.S. 
banking  operations  and  to  determine 
compliance  with  U.S.  laws  and 
regulations. 

Current  actions:  On  September  20. 
2000,  the  Federal  Reserve  is  issued  a 
Federal  Register  notice  (65  FR  56910) 
requesting  public  comment  on  a 
proposal  to  extend  with  revision  the  FR 
Y-7  and  the  FR  Y-7A,  To  reduce 
burden  and  cost  and  make  the  forms 
easier  to  use,  the  Federal  Reserve 
proposed  to  replace  the  FR  Y-7A  with 
the  FR  Y-IOF.  This  new  form  would 
make  the  reporting  of  structure  data  for 
domestic  and  foreign  banking 
organizations  more  similar,  reduce  the 
tvpes  of  investments  to  be  included, 
streamline  the  method  of  reporting 
percentage  of  ownership  for  nonbanking 
investments,  and  simplify  the  reporting 
of  legal  authority  (regulatory)  and 
activity  codes.  To  improve  the 
timeliness  of  the  data,  the  Federal 
Reserve  proposed  to  vary  the  reporting 
schedule  of  the  FR  Y-lOF  report  for 
different  types  of  transactions.  For 
consistency  purposes,  the  Federal 
Reserve  proposed  that  FBOs.  which 
currently  file  on  an  annual  basis,  would 
report  the  required  structure 
information  on  an  event-generated  basis. 
The  FR  Y-IOF  report  would  also 
include  data  on  managed  non-U. S. 
branches,  not  included  on  the  FR  Y-7A 
report. 

The  Federal  Reserve  proposed  to 
change  the  due  date  for  the  FR  Y-7  to 
90  calendar  days  after  the  respondent's 
fiscal  year  end  to  be  consistent  with  the 
FR  Y-6,  revise  the  FR  Y-7  organization 
chart  to  exclude  small  merchant 
banking  investments  and  debts 
previously  contracted  (DPC),  and 
include  parallel  language  on  reportable 
entities  from  the  FR  Y-IOF  instructions, 
as  appropriate.  Finally,  the  Federal 
Reserve  proposed  to  revise  the  FR  Y-7 
to  include  information  on  business 
measurement  tests  currently  included 
on  the  FR  Y-7A. 

The  comment  period  ended  on 
November  20,  2000.  The  Federal 
Reserve  received  comments  from  three 
FBOs  and  three  foreign  banking  trade 
groups  regarding  the  proposed 
revisions.  Most  commenters  favored  the 
format  of  the  proposed  FR  Y— lOF, 
stating  this  form  was  easier  to 
understand  and  more  user-friendly  than 
the  FR  Y-7A.  Also,  commenters 
strongly  favored  the  reduction  in  the 
number  of  reports  filed  for  nonbanking 
investments.  Currently,  FR  Y-7A 
reporting  form  requires  information  on 
virtually  all  investments  in  which  there 
was  control  or  ownership  interest  of 
greater  than  5  percent.  However,  the 
proposed  FR  Y-IOF  reporting  form  does 
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not  require  reports  for  nonbanking 
investments  of  less  than  25  percent  of  a 
class  of  voting  securities  unless  the 
reporter  otherwise  controls  the 
company. 

Several  comments  were  received  on 
the  proposed  deadlines  for  these 
reports.  The  proposed  FR  Y-IOF 
included  a  new  3-day  deadline  for 
openings,  closings,  mergers,  sales  and 
relocations  of  depository  institutions, 
Edge  and  agreement  corporations,  and 
nondepository  trusts  that  are  members 
of  the  Federal  Reserve  System.  Almost 
all  of  the  commenters  objected  to  this 
new  deadline,  which  was  proposed  to 
ensure  timely  receipt  of  data  needed  for 
monetary  policy  purposes.  After 
reviewing  the  conmients,  the  Federal 
Reserve  determined  that  there  are 
alternative  ways  to  capture  the 
information  and  decided  to  make  all 
information  due  thirty  days  after  the 
transaction. 

The  three  foreign  banking  trade 
groups  objected  to  event-generated  filing 
of  all  reportable  transactions  by  FBOs 
on  the  FR  Y-IOF.  Based  on  their 
comments,  these  institutions  may  have 
interpreted  that  the  Federal  Reserve 
proposed  to  collect  information  on 
FBO's  worldwide  holdings  on  an  event- 
generated  basis;  however,  this  was  never 
the  intent  of  the  Federal  Reserve's 
proposal.  Currently,  FBOs  file  most  of 
their  structure  information  annually  on 
the  FR  Y-7A;  however,  FBOs  that  are 
financial  holding  companies  file 
information  about  new  activities 
permissible  under  the  Gramm-Leach- 
Bliley  Act  of  1999  (GLB  Act)  on  an 
event-generated  basis.  The  Federal 
Reserve  retained  the  requirement  for 
event-generated  filing  by  FBOs  for 
entities  that  are  held  directly  in  the 
United  States  to  make  reporting  of 
structure  data  for  domestic  and  foreign 
banking  organizations  more  similar  and 
to  ensure  compliance  with  the  GLB  Act. 
The  Federal  Reserve  clarified  the 
instructions  to  limit  FBO  reporting  to 
their  holdings  in  the  United  States. 

For  the  FR  Y-7,  all  of  the  commenters 
objected  to  shortening  the  deadline  from 
120  days  after  the  respondent's  fiscal 
year  end  to  90  days  after  their  fiscal  year 
end.  They  stated  that  FBOs  are  not 
allowed  to  release  this  type  of 
information  prior  to  distributing  it  to 
their  shareholders  and  meeting  certain 
regulatory  requirements  in  their  home 
country.  As  a  result  of  these  comments, 
the  Federal  Reserve  decided  to  retain 
the  120-day  deadline. 

One  foreign  banking  trade  group 
objected  to  including  entities  on  the  FR 
Y-7  organizational  chart  that  were  not 
included  in  the  reportable  entities  on 
the  FR  Y-IOF.  The  Federal  Reserve  has 


a  continuing  need  for  a  more  complete 
picture  of  FBO  structure  on  an  annual 
basis  and  has  maintained  the 
requirement  for  information  about 
investments  between  5  and  25  percent 
on  the  FR  Y-7.  In  an  effort  to  reduce 
burden,  however,  the  Federal  Reserve 
has  dropped  the  requirement  to 
annotate  the  exact  percentage 
ownership  of  these  investments  on  the 
FR  Y-7  and  will  allow  some  flexibility 
in  the  manner  in  which  respondents 
report  the  additional  entities.  This  may 
involve  methods  such  as  annotating  the 
organization  charts  for  entities  not 
reportable  on  the  FR  Y-IOF  or  providing 
a  separate  list  of  these  entities. 

Two  foreign  banking  trade 
organizations  suggested  conforming  the 
provisions  of  Section  211.23(h)  to  the 
revised  FR  Y-7  and  FR  Y-IOF  and 
discontinuing  the  Notification  pursuant 
to  Section  211.23(h)  of  Regulation  K  on 
Acquisidons  by  Foreign  Banking 
Organizations  (FR  4002;  OMB  No. 
71100-0110)  to  avoid  uimecessary 
duplication  of  effort.  The  Federal 
Reserve  has  already  approved 
discontinuance  of  the  FR  4002  as  soon 
as  revisions  to  Regulation  K  are 
finalized;  these  revisions  are  anticipated 
in  2001. 

The  Federal  Reserve  solicited 
comment  on  limiting  reporting  of 
insurance  and  securities  activities  by 
using  materially  thresholds.  Although 
no  comments  were  received,  the  Federal 
Reserve  decided  to  limit  reporting  of 
insurance  companies  in  each  line  of 
insurance  business  (1)  to  those  in  the 
line  of  ownership  down  to,  but  not 
beyond,  a  functionally  regulated  firm  or 
(2),  in  the  case  of  investments  that  are 
not  functionally  regulated,  to  those 
above  a  threshold  level  based  on  the 
relative  size  and  importance  of  various 
tiers  of  insurance  companies.  The 
Federal  Reserve  also  decided  to  use  a 
materiality  threshold  to  limit  reporting 
of  securities  investments.  The  Federal 
Reserve  solicits  comment  on  whether 
such  materiality  tests  would  be  helpful, 
and,  if  so,  how  these  should  be  defined. 
Comments  must  be  submitted  on  or 
before  January  26,  2001.  Comments, 
which  should  refer  to  the  OMB  control 
number  or  agency  form  number,  should 
be  addressed  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551,  or 
mailed  electronically  to 
regs,comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.,  and  to  the  security  control  room 
outside  of  those  hours.  Both  the 
maifroom  and  the  security  control  room 


are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street.  NW 
Comments  received  may  be  inspected  in 
room  M-P-500  between  9  a.m.  and  5 
p.m.,  except  as  provided  in  section 
261.14  of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.14(a).  A  copy  of  the  comments  may 
also  be  submitted  to  the  OMB  desk 
officer  for  the  Board:  Alexander  T.  Hunt, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 

Two  foreign  banking  trade  groups 
thought  the  burden  estimates  were 
understated.  One  foreign  banking  trade 
group  asked  for  the  option  of  filing  the 
information  electronically  The  Federal 
Reserve  has  been  developing  an 
Internet-based  collection  tool  for  the  FR 
Y-IOF  and  plans  to  begin 
implementation  in  2001.  The  option  of 
filing  the  FR  Y-IOF  electronically  and 
the  new  materiality  thresholds  for 
insurance  and  securities  investments 
should  significantly  reduce  the  burden 
of  filing  these  reports.  As  described 
above,  the  Federal  Reserve  has  taken 
further  steps  to  streamline  and  clarify 
the  reporting  requirements  and  believes 
that  the  burden  estimates  for  the  FR  Y- 
lOF  and  FR  Y-7  should  remain  the  same 
as  those  in  the  initial  proposal.  Also,  the 
hourly  burden  estimates  represent  the 
average  amount  of  the  time  required  for 
all  reporters  to  complete  the  reporting 
requirements;  the  actual  amount  of  time 
required  will  vary  based  on  an 
institution's  size.  Finally,  the  Federal 
Reserve  clarified  that  FBOs  should  limit 
their  reporting  to  their  holdings  in  the 
United  States. 

Two  foreign  banking  trade  groups 
asked  for  additional  time  for  FBOs  to 
implement  the  proposed  changes.  The 
Federal  Reserve  will  replace  the  FR  Y- 
7A  with  the  FR  Y-IOF  on  June  1,  2001, 
and  will  implement  the  revised  FR  Y- 
7  on  December  31,  2001.  Please  see  the 
section  below  describing  the  FR  Y-10. 
The  Federal  Reser\'e  will  distribute  the 
final  reporting  forms  and  instructions 
early  in  2001  to  allow  respondent  to 
make  system  changes  necessary  to 
accommodate  the  new  reporting 
requirements. 

Final  approval  under  OMB  delegated 
authority  of  revision,  without  extension, 
of  the  following  report: 

Report  title:  Changes  in  Foreign 
Investments  Made  Pursuant  to 
Regulation  K. 

Agencv  form  number:  FR  2064. 

OMB  control  number:  7100-0109. 

Frequency:  event -generated. 

Recordkeepers:  BHCs.  member  banks, 
and  Edge  and  agreement  corporations. 
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Annual  recordkeeping  hours:  320. 

Estimated  average  hours  per  response: 
2  hours. 

Number  of  respondents:  40. 

Small  businesses  are  not  affected, 

General  description  of  report:  This 
information  collection  is  considered 
raandator\';  Section  5(c)  of  the  BHC  Act 
(12  U.S.C.  1844(c));  Section  7  and  1.3(a) 
of  the  international  Banking  Act  of  197H 
(12  U.S.C.  3106  and  3108  (a)):  Section 
25  of  the  FRA  (12  U.S.C.  601-604a); 
Section  25A  of  the  FR.\  (12  U.S.C.  611- 
631):  and,  Regulation  K  (12  CFR  part 
211.7(c)):  and  was  given  confidential 
treatment  (5  U.S.C.  552(b)(4)  and  {b)(6)). 

Abstract:  Changes  in  Foreign 
Investments  Made  Pursuant  to 
Regulation  K  currently  is  an  event- 
generated  report  filed  by  BHCs.  member 
banks,  and  Edge  and  agreement 
corporations  to  record  changes  in  their 
international  investments.  The  Federal 
Reserve  uses  the  information  to  monitor 
investments  in  the  international 
operations  of  U.S.  banking  organizations 
and  to  fulfill  its  super\-isory 
responsibilities  under  Regulation  K. 

Current  Actions:  On  .September  20, 
2000.  the  Federal  Reser\'e  issued  a 
Federal  Register  notice  (65  FR  56910) 
requesting  public  comment  on  a 
proposal  to  revise  without  extension  the 
FR  2064.  The  Federal  Reser\e  proposed 
to  revise  the  FR  2064  to  include  only  the 
information  on  historical  cost  of 
investments,  as  required  by  Regulation 
K,  move  structure  information  to  the  FR 
Y-10.  raise  the  threshold  for  reporting 
these  foreign  investments,  and  change 
the  reporting  frequency  of  the  FR  2064 
from  event-generated  to  quarterly.  The 
comment  period  ended  November  20, 
2000. 

One  large  domestic  banking 
organization  criticized  the 
inconsistencies  in  the  reporting 
thresholds  for  the  FR  2064  and  the 
FRY-10  and  the  bifurcation  of 
Regulation  K  reporting  between  these 
two  reports.  Another  large  domestic: 
banking  organization  suggested  further 
deletions  to  the  items  listed  on  the  FR 
2064.  After  further  consideration,  the 
Federal  Reserve  decided  to  eliminate 
the  collection  of  the  FR  2064  report. 
However.  Federal  Reserve  examiners 
have  a  continuing  need  to  monitor 
compliance  with  the  Federal  Reserve 
Act  and  relevant  sections  of  Regulation 
K.  The  Federal  Reserve  will  replace  this 
reporting  requirement  with  a 
requirement  to  maintain  records  of 
comparable  information,  effective  lune 
1.  2001.  and  will  issue  instructions  for 
this  recordkeeping  requirement  in  the 
near  future. 


Final  approval  under  OMB  delegated 
authority  the  implementation  of  the 
following  reports: 

Report  title:  Report  of  Changes  in 
Organizational  Structure  (FRY-10)  and 
Report  of  Changes  in  FBO 
Organizational  Structure  (FR  Y-IOF). 

Agencv  form  number:  FR  Y-10  and 
FR  Y-IOF^ 

OMB  control  number:  71-0297. 

Frequency:  event-generated. 

Reporters:  FR  Y-10:  bank  holding 
companies,  member  banks  not  affiliated 
with  a  bank  holding  company.  Edge  and 
agreement  corporations:  FR  Y-IOF: 
foreign  banking  organizations. 

Annual  reporting  hours:  FR  Y-10: 
12.240  hours:  FR  Y-IOF:  2,044  hours. 

Estimated  average  hours  per  response: 
1.25  hours. 

\'umber  of  respondents:  FR  Y-10: 
2.448;  FRY-10F:327. 

Small  businesses  are  not  affected. 

General  description  of  report:  These 
information  collections  are  mandatory: 
Section  5(c)  of  the  Bank  Holding 
Company  Act  (BHC  Act)  12  U.S.C. 
1844(c)):  Section  4  of  the  BHC  Act  (12 
U.S.C.  1843(k)):  Section  25  of  the  FRA 
(12  use.  601-604a):  Section  25A  of  the 
FRA  (12  U.S.C.  611-631);  and. 
Regulation  Y  (12  CFR  part  225):  FR  Y- 
10  onlv— Section  9  of  the  FRA  (12 
U.S.C.321);  FR  Y-IOF  only— Section  7 
and  13(a)  of  the  international  Banking 
Act  of  1978  (12  U.S.C.  3106  and  3108 
(a)).  Upon  request  from  a  respondent, 
certain  information  may  be  given 
confidential  treatment  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(4)  and  (6)). 

Current  actions:  On  September  20. 
2000.  the  Federal  Reserve  issued  a 
Federal  Register  notice  (65  FR  56910) 
requesting  public  comment  on  a 
proposal  to  implement  the  FR  Y-10  and 
the  FR  Y-IOF.  To  reduce  burden  and 
cost  and  make  the  forms  easier  to  use. 
the  Federal  Reserve  proposed  to 
reformat  the  FR  Y-6A  and  FR  Y-7A  into 
two  forms,  the  FR  Y-10  and  FR  Y-IOF. 
respectivelv.  These  proposed  forms 
would  make  the  reporting  of  structure 
data  for  domestic  and  foreign  banking 
organizations  more  similar,  reduce  the 
tvpes  of  investments  to  be  included, 
streamline  the  method  of  reporting 
percentage  of  ownership  for  nonbanking 
investments,  and  simplify  the  reporting 
of  legal  authority  (regulatory)  and 
activity  codes.  To  improve  the 
timeliness  of  the  data,  the  Federal 
Reserve  proposed  to  vary  the  reporting 
schedule  of  the  FR  Y-IO'  and  FR  Y-IOF 
reports  for  different  types  of 
transacticms.  For  consistency  purposes, 
the  Federal  Reserve  proposed  that  FBOs. 
which  currently  file  on  an  annual  basis, 
would  report  the  required  structure 


information  on  an  event-generated  basis. 
The  ra  Y-IOF  report  would  also 
include  data  on  managed  non-U. S. 
branches,  not  included  on  the  FR  Y-7A 
report.  In  addition  structure  information 
would  be  moved  from  the  FR  2064  to 
the  FR  Y-10.  The  comment  period 
ended  on  November  20,  2000. 
Comments  received  on  these  two  forms 
have  been  addressed  in  the  Current 
Actions  section  of  the  FR  Y-6A,  FR  Y- 
7A.  and  FR  2064. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  20.  2000. 
lennifer }.  Johnson, 
Secretary'  of  the  Board. 
|FR  Doc.  0O-:i2911  Filed  12-26-00;  8:45  am) 

BILUNG  CODE  621(M>1-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  19817  (j))  and 
§225.41  ofthe  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors/ 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
10.  2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 

1.  Pedro  Gil  Morrison  ,  Palm  Beach, 
Florida:  to  retain  voting  shares  of  Palm 
Beach  National  Holding  Company.  Palm 
Beach,  Florida,  and  thereby  indirectly 
retain  voting  shares  of  Palm  Beach 
National  Bank  and  Trust  Company, 
Palm  Beach,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  Roy  W.  Messerschmidt  2000 
Irrevocable  Trust,  West  Des  Moines, 
Iowa,  and  Richard  Roy  Messerschmidt, 
West  Des  Moines,  Iowa,  and  William 
Ross  Messerschmidt.  Dallas  Center, 
Iowa:  as  Trustees:  to  retain  voting  shares 
of  FNB  Holding,  Co.,  West  Des  Moines, 
Iowa,  and  thereby  indirectly  retain 
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voting  shares  of  First  Bank,  West  Des 
Moines,  Iowa. 
C.  Federal  Reserve  Bank  of  Dalla8(W. 

Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  fames  Ross  McKnight, 
Throckmorton,  Texas;  to  acquire 
additional  voting  shares  of 
Throckmorton  Bancshares,  Inc., 
Throckmorton,  Texas,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  First  National  Bank, 
Throckmorton,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  20,  2000. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  00-32913  Filed  12-26-00;  8:45  am] 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
v^rriting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  othervdse 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  19, 
2001. 


A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Clayco  Banc  Corporation, 
Claycomo,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Clayco 
Bancshares,  Inc.,  Claycomo,  Missouri; 
and  Clayco  State  Bank,  Claycomo. 
Missouri. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  Liberty  Bancorp,  South  San 
Francisco,  California;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Liberty 
Bank,  South  San  Francisco,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  20,  2000. 
Robert  deV.  Frierson 
Associate  Secretary  ofthe  Board. 
[FR  Doc.  00-32912  Filed  12-26-00;  8:4.5  am] 
BILUNG  CODE  621(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
ActlvHies 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  diat  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  wrww.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  January  19,  2001. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins.  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia,  Permsvlvania  19105- 
1521: 

1.  PSB  Bancorp,  Inc.,  Philadelphia. 
Pennsylvania:  to  acquirelO.6  percent  of 
the  voting  shares  of  Jade  Financial 
Corp..  Feasterville,  Pennsylvania,  and 
thereby  indirectly  acquire  voting  shares 
of  IGA  Federal  Savings  Bank. 
Feasterville,  Pennsylvania,  and  thereby 
engage  in  owning,  controlling  or 
operating  a  savings  association, 
pvu-suant  to  §  225.28{b)(4)(ii)  of 
Regulation  Y. 

Board  of  Governors  ofthe  Federal  Reserve 
System,  December  20.  2000. 
Robert  deV.  Frierson 

Associate  Secretary  ofthe  Board 

[FR  Doc.  00-32914  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substance  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Hanford  Health  Effects 
Sutjcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisorv'  Committee 
on  PHS  Activities  and  Research  at  DOE 
Sites:  Hanford  Health  Effects 
Subcommittee  (HHES). 

Times  and  Dates:  8:30  a.m. — 5  p.m.. 
January  25,  2001.  7  p.m.— 9  p.m.. 
January  25.  2001.  8:30  a.m.— 3  p.m., 
January  26.  2001. 

Place:  West  Coast  Tri-Cities  Hotel, 
1101  N.  Columbia  Center  Blvd. 
Kennewick.  WA  99336.  Telephone: 
(509) 783-0611. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  100 
people. 

Background 

Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
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activities  at  DOE  sites  required  under 
sections  104.  105,  107.  and  120  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liabilitv 
Act  (CERCLA  or  "Superfund").  These' 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on.  or  proposed  for.  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public:  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
to.xicological  profiles.  In  addition,  under 
an  MOl'  signed  in  December  1990  with 
DOE  and  replaced  by  an  MOU  signed  in 
1996.  the  Department  of  Health  and 
Human  Services  (HHS)  has  been  given 
the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  and  use. 
HHS  has  delegated  program 
responsibility  to  CDC. 

Purpose:  This  subcommittee  is 
charged  with  providing  advice  and 
recommendations  to  the  Director,  CDC, 
and  the  Administrator,  ATSDR. 
regarding  community.  American  Indicm 
Tribes,  and  labor  concerns  pertaining  to 
CDCs  and  ATSDRs  public  health 
activities  and  research  at  this  DOE  site. 
The  purpose  of  this  meeting  is  to  receive 
an  update  from  the  Inter-tribal  Council 
on  Hanford  Health  Projects;  to  review 
and  approve  the  Minutes  of  the  previous 
meeting:  to  receive  updates  from 
ATSDR/NCEH  and  NIOSH:  to  receive 
reports  from  the  Outreach,  Public 
Health  Assessment,  Public  Health 
Activities,  and  the  Studies  Workgroups; 
and  to  address  other  issues  and  topics, 
as  necessan,'. 

Matters  to  t)e  Discussed:  Agenda  items 
include  a  presentation  and  discussion 
on  the  national  health  effects 
subcommittee  evaluations,  presentation 
on  Hanford  Community  Health  Project, 
and  agency  updates.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 
CONTACT  PERSONS  FOR  MORE 
information:  French  Bell.  Executive 
Secretary  HHES.  or  Marilyn  Palmer, 
Committee  Management  Specialist. 
Division  of  Health  Assessment  and 
Consultation.  ATSDR.  1600  Clifton 
Road,  NE.  M/S  E-54.  Atlanta.  Georgia 
30333.  telephone  1-888-42- 
.•\TSDR(28737).  fax  404/639-4699. 

The  Director.  Management  Analysis 
and  Ser\ices  Office  has  been  delegated 


the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  18.  2000. 
lulia  M.  Fuller, 

Artiiiii  Din-ctur.  Management  Analysis  and 
Sfnirfs  (Office,  Centers  for  Disease  Control 
and  Pn^vpntion. 
iFK  Doc.  00-.'?2931  Filed  12-26-00:  8:45  am] 

BILUNG  CODE  4163-1 8-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Oak  Ridge  Reservation 
Health  Effects  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63).  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
(Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

\'ame:  Citizens  Advisory  Committee 
on  PHS  Activities  and  Research  at  DOE 
Sites:  Oak  Ridge  Reservation  Health 
Effects  Subcommittee  (ORRHES). 

Times  and  Dates:  9  a.m.-6:30  p.m., 
)anuar\'  18,  2001.  8:30  a.m.-4  p.m., 
Ianuar\'  19.  2001 

Place:  YWCA.  1660  Oak  Ridge 
Turnpike.  Oak  Ridge,  Tennessee,  37830. 
Telephone;  (865)  482-9922 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  150 
people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDRs  public  health 
activities  at  DOE  sites  required  under 
sections  104.  105.  107.  and  120  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on.  or  proposed  for.  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public:  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education. 


substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles.  In  addition,  under 
an  MOU  signed  in  December  1990  with 
DOE  and  replaced  by  an  MOU  signed  in 
1996.  the  Department  of  Health  and 
Human  Services  (HHS)  has  been  given 
the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  and  use. 
HHS  has  delegated  program 
responsibility  to  CDC. 

Purpose:  This  subcommittee  is 
charged  with  providing  advice  and 
recommendations  to  the  Director,  CDC, 
and  the  Administrator,  ATSDR, 
pertaining  to  CDC's  and  ATSDR's  public 
health  activities  and  research  at  this 
DOE  site.  Activities  shall  focus  on 
providing  the  public  with  a  vehicle  to 
express  concerns  and  provide  advice 
and  recommendations  to  CDC  and 
ATSDR.  The  purpose  of  this  meeting  is 
to  receive  updates  from  ATSDR  and 
CDC,  and  to  address  other  issues  and 
topics,  as  necessary. 

Matters  to  be  Discussed:  Agenda  items 
include  a  presentation  and  discussion 
on  the  needs  assessment  from  George 
Washington  University,  an  overview  of 
the  ATSDR  Public  Health  Assessment 
process,  updates  from  the  Agenda, 
Guidance  Document,  and  Outreach/ 
Communications  Work  Groups,  and  to 
receive  agency  updates.  Agenda  items 
are  subject  to  change  as  priorities 
dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Marilyn  Palmer,  Committee 
Management  Specialist,  Division  of 
Health  Assessment  and  Consultation, 
ATSDR,  1600  Clifton  Road,  NE,  M/S  E- 
54,  Atlanta,  Georgia  30333,  telephone  1- 
888-42-ATSDR(28737),  fax  404/639- 
4699. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  18.  2000. 
fulia  M.  Fuller, 

Acting  Director,  Management  Analysis  and 
Senices  Office,  Centers  for  Disease  Control 
and  Prevention. 
|FR  Doc.  00-32933  Filed  12-26-00;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substance  and 
Disease  Registry 

Hanford  Health  Projects  Inter-Tribal 
Council  et  ai.;  Notice  of  Meeting 

Public  meeting  of  the  Inter-tribal 
Council  on  Hanford  Health  Projects 
(ICHHP)  in  association  with  the  Citizens 
Advisory  Committee  on  Public  Health 
Service  (PHS)  Activities  and  Research  at 
Department  of  Energy  (DOE)  Sites: 
Hanford  Health  Effects  Subcommittee. 

Name:  Public  meeting  of  the  Inter- 
tribal Council  on  Hanford  Health 
Projects  (ICHHP)  in  association  with  the 
Citizens  Advisory  Committee  on  PHS 
Activities  and  Research  at  DOE  Sites: 
Hanford  Health  Effects  Subcommittee 
(HHES). 

Time  and  Date:  9  a.m.-4:00  p.m., 
lanuary  24,  2001. 

Place:  West  Coast  Tri-Cities  Hotel, 
1101  North  Columbia  Center  Boulevard, 
Kennewick,  Washington. 

Telephone:  (509)  783-0611. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  50 
people. 

Background 

Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  105,  107,  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE  and  replaced 
by  an  MOU  signed  in  1996,  the 
Department  of  Health  and  Human 
Services  (HHS)  has  been  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 


radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  and  use. 
HHS  has  delegated  program 
responsibility  to  CDC.  Communitv 
Involvement  is  a  critical  part  of 
ATSDR's  and  CDC's  energy-related 
research  and  activities  and  input  from 
members  of  the  ICHHP  is  part  of  these 
efforts.  The  ICHHP  will  work  with  the 
HHES  to  provide  input  on  American 
Indian  health  effects  at  the  Hanford, 
Washington  site. 

Purpose:  The  purpose  of  this  meeting 
is  to  address  issues  that  are  unique  to 
tribal  involvement  with  the  HHES.  and 
agency  updates. 

Matters  to  be  Discussed:  Agenda  items 
will  include  a  dialogue  on  issues  that 
are  unique  to  tribal  involvement  with 
the  HHES.  This  will  include  updating 
tribal  members  of  the  cooperative 
agreement  activities  in  environmental 
health  capacity  building  and  providing 
support  for  tribal  involvement  in  and 
representation  on  the  HHES.  Agenda 
items  are  subject  to  change  as  priorities 
dictate. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Dean  Seneca,  Executive 
Secretary,  or  Marilyn  Palmer, 
Committee  Management  Specialist, 
Division  of  Health  Assessment  and 
Consultation,  ATSDR,  1600  Clifton 
Road,  NE  M/S  E-54  Atlanta.  Georgia 
30333,  telephone  1-888^2-ATSDR  • 
(28737),  fax  404/639^699. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  December  18.  2000 
}ulia  M.  Fuller, 

Acting  Director.  Management  Analysis  and 
Sen'ices  Office.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  00-32932  Filed  12-26-00:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Cooperative  Agreement  to  Support  the 
Shellfish  and  Seafood  Safety 
Assistance  Project;  Notice  to  Accept 
and  Consider  a  Single  Source 
Application;  Availability  of  Funds  for 
Fiscal  Year  2001 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA).  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN). 
Office  of  Seafood  (OS)  is  announcing  its 
intent  to  award,  noncompetitivelv.  a 
cooperative  agreement  to  the  Interstate 
Shellfish  Sanitation  Conference  (ISSC) 
in  the  amount  of  S275.000  for  the  first 
year.  Subject  to  the  availability  of 
Federal  funds  and  successful 
performance.  4  additional  years  of 
support  will  be  available,  this  effort 
will  enhance  FDA's  molluscan  shellfish 
sanitation  program  and  provide  the 
public  greater  assurance  of  the  qualitv 
and  safety  of  these  products. 
DATES:  Submit  application  bv  Ianuar%' 
26.2001. 

ADDRESSES:  An  application  is  available 
from  and  should  be  submitted  to: 
Rosemary  Springer.  Grants  Management 
Specialist.  Division  of  Contracts  and 
Procurement  Management  (HFA-520). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-7182.  If  an  application  is 
hand-carried  or  commercially  delivered, 
it  should  be  addressed  to  rm.  2129.  5630 
Fishers  Lane.  Rockville.  MD  20857.  FAX 
301-827-7106.  e-mail  address: 
rspringe@oc.fda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

the  administrative  and  financial 
management  aspects  of  this  notice: 
Rosemary-  Springer.  Grants  Management 
Specialist  (address  above). 

Regarding  the  programmatic  aspects: 
Paul  W.  Distefano.  Office  of  Seafood 
(HFS-417).  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW.. 
Washington.  DC  20204  202-418-3149. 
SUPPLEMENTARY  INFORMATION:  This 
project  is  authorized  under  section  301 
of  the  Public  Health  Ser\'ice  Act  (42 
U.S.C  241).  This  activity  is  generally 
described  in  the  Catalog  of  Federal 
Domestic  Assistance  at  93.103.  This 
application  is  not  subject  to  review  as 
governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (45  CFR  part  100). 

This  project  will:  (1)  Enhance  both  the 
effectiveness  and  uniformity  of  the 
molluscan  shellfish  program  by:  (a) 
Improving  the  flow  of  information 
between  Federal  and  State  regulator}' 
agencies,  industry,  and  the  consumer, 
and  (b)  strengthening  State  activities  by 
providing  assistance  in  such  areas  as 
procedural  and  policy  guidance, 
technical  training,  research,  consumer 
education,  and  the  assurance  of 
conformity  to  the  National  Shellfish 
Sanitation  Program  (NSSP):  and  (2) 
provide  for  research  on  Vibrio 
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vulnificus,  which,  although  not 
normally  a  threat  to  healthy  individuals. 
can  cause  serious  illness  and  death  in 
individuals  with  certain  preexisting 
conditions  and  on  \'ibno 
parahaenwhiicus.  which  can  cause 
illness  in  healthv  individuals  as  well  as 
compromised  individuals  This  research 
is  intended  to  provide  information  to 
establish  science-based  controls  to 
protect  consumers  from  V  vulnificus 
and  V  parahaemohiicus  infection. 

I.  Availability  of  Funds 

FDA  will  hind  this  cooperative 
agreement  at  a  level  of  approximately 
5275.000  for  the  first  vear  An 
additional  4  years  of  support  will  be 
available,  depending  upon  fiscal  vear 
appropriations,  continued  support  from 
other  government  agencies,  and 
successful  performance.  It  is  antic  ipat>'d 
that  this  cooperative  agreement  will 
commence  on  or  before  March  1 .  200 1 
This  project  may  be  supplemented  over 
the  5  vear  period  based  on  annual 
appropriations  language. 

II.  Background 

MoUuscan  shellfish  have  been 
identified  as  the  source  of  a  majority  of 
seafood-borne  illnesses  and  are  the 
subject  of  congressional,  industry,  and 
public  concern.  Therefore,  FDA  has 
given  high  priority  to  enhance  the 
agencv  program  and  to  provide  the 
public  greater  assurance  of  the  qualitv 
and  safetv  of  these  products.  (3ne  such 
enhancement  has  been  the 
incorporation  of  FDA's  seafood  hazard 
analysis  critical  control  point  (HACCP) 
regulation  into  the  N.SSP  Model 
Ordinance  FDA  administers  the  NSSP 
and  the  NS.SP  Model  Ordinance,  which 
serves  as  guidance  for  State  shellfish 
sanitation  programs  and  State 
regulations  concerning  shellfish  safety 

In  1982.  the  ISSC  was  formed  to 
provide  a  formal  structure  wherein  State 
regulatorv  authorities  can  establish 
updated  guidelines  and  procedures  for 
the  uniform  application  of  that  guidance 
for  the  sanitarv'  control  of  the  shellfish 
inilustrv  The  ISSC  is  a  voluntary 
organization  and  is  open  to  all  persons 
interested  in  fostering  controls  that  will 
ensure  sources  of  safe  and  sanitar\ 
shellfish.  In  1984.  FDA  recognized  the 
ISSC  through  a  memorandum  of 
understanding  (MOU)  and  continues  to 
recognize  ISSC  as  the  primary  vr»luntar\ 
national  firganization  of  State  shellfish 
regulatory  officials  that  will  provide 
guidance  and  counsel  to  the  States  on 
matters  of  sanitarv  control  of  shellfish 

In  1493.  FDA  awarded  a 
noncompetitive  grant  to  ISSC'  for  1  vear 
and  provided  support  for  an  additional 
2  years  because  of  satisfactory 


performance.  FDA  received  575,000  a 
vear  from  the  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Services  (NMFS)  in  support  of 
the  grant  Combined  with  the  NMFS 
funds,  the  IS.SC  cooperative  agreement 
was  funded  for  a  total  of  5465,000  over 
the  3  years. 

In  Febmary  1996.  FDA  awarded 
another  noncompetitive  cooperative 
grant  to  ISSC;  for  1  year  with  an 
adiiitiunal  4  years  based  cm  satisfactory 
performance.  The  approved  funding 
level  per  year  was  5150,000. 

A  Substantial  Accomplishnnents  Under 
the  Initial  1996  ISSC  Award  Include: 

1.  Coordinated  annual  shellfish  safety 
meetings  of  Federal  regulators.  State 
regulators,  industry  members  for 
improving  shellfish  safety  controls  in 
the  NSSP  Model  Ordinance 

2.  Facilitated  incorporation  and 
implementation  of  HACCP  into  the 
NSSP  Model  Ordinance. 

3  Faiilitated  the  resolution  of 
shellfish  safety  issues  between  several 
States  and  FDA. 

4  Coordinated  the  revision  of  NSSP 
Model  Ordinance  and  assisted  in  its 
distribution. 

5.  (loordinated  development  and 
oversight  of  an  interim  V. 
parahaemnl\-titus  control  plan. 

6.  Developed  an  educational  training 
video  concerning  illegal  shellfish 
harvesting. 

7  Developed  and  maintained  an 
Internet  site  for  continuous  accessibility 
to  molluscan  shellfish  safety  related 
information. 

Starting  in  September  1996.  FDA 
Awarded  supplemental  funding  to  the 
ISSC  cooperative  agreement  providing 
for  the  implementation  and 
enhancement  of  activities  associated 
with  I'  iu/n;7V(  us  and  V. 
[)<irahiifiu<}!\'ticus. 

V  vulnificus  is  a  pathogen  found  in 
the  estuarine  environment.  V.  vulnificus 
bacteria  are  not  normally  a  threat  to 
healthv  individuals.  However,  for 
individuals  with  preexisting  chronic 
medical  conditions  such  as  liver 
disease,  alcoholism,  and 
hemochromatosis,  \'  vulnificus  can 
cause  serious  illness  and  death.  Each 
year,  between  12  ajid  40  cases  of  V 
vulnificus  illness  associated  with 
consumption  of  raw  molluscan  shellfish 
are  reported  to  public  health  authorities 
in  the  United  States 

V  parahtieinolvticus  is  also  a 
pathogen  found  in  the  estuarine 
environment  and  can  cause  serious 
illness  and  death  to  individuals  with 
preexisting  chronic  medical  conditions 
suc:h  as  liver  disease  and  alcoholism. 


But,  unlike  V.  vulnificus.  V. 
parahaemoh'ticus  bacteria  can  cause 
illness  in  healthy  individuals.  Each 
year,  sporadic  cases  of  V. 
parahaemolyticus  associated  with  raw 
molluscan  shellfish  consumption  are 
reported  to  public  health  authorities  in 
the  United  States.  Recently,  however,  a 
number  of  V''.  parahaemolyticus 
outbreaks  associated  with  consumption 
of  raw  shellfish  from  the  northern 
Pacific  Coast,  northern  Atlantic  Coast, 
and  Gulf  Coast  have  occurred. 

B  Substantial  Accomplishments  of  the 
ISSC  in  Relation  to  V.  Vulnificus  and  V. 
Parahaemohiicus  Supplemental 
Funding  Include: 

1.  Coordinated  the  development  of 
shellstock  time-temperature  controls  for 
V  vulnificus  and  V.  parahaemoh'ticus. 

2.  Provided  funding  for  V.  vulnificus 
virulent  strain  identification  research. 

3.  Provided  funding  for  research  on 
the  effects  of  ice  chilling  on  V. 
vulnificus  and  V.  parahaemoh'ticus. 

4.  Provided  funding  for  research  on 
the  influence  of  water  and  air 
temperature,  dissolved  oxygen,  and 
nutrients  on  V.  parahaemolytics 
concentrations  in  Pacific  oysters. 

5.  Provided  funding  to  conduct  a 
retail  study  to  define  levels  of  V. 
vulnificus  and  V.  parahaemolytics  at 
points  of  purchase. 

6.  Provided  funding  to  conduct  an 
economic  assessment  of  mandating 
post-harvest  treatment  of  oysters. 

7.  Developed  V.  parahaemolytics 
laboratory  methodology  training  video. 

8.  Developed  and  broadcasted  a 
public  service  announcement  for 
alerting  at  risk  consumers  of  the  dangers 
associated  with  raw  shellfish 
consumption. 

III.  Purpose 

The  ISSC  was  formed  as  a  partnership 
of  State  shellfish  control  officials 
representing  both  environmental  and 
public  health  agencies:  Federal  agencies 
including  FDA,  the  Environmental 
Protection  Agency,  and  the  Department 
of  Commerce,  NMFS:  and 
representatives  from  industry, 
academia.  and  foreign  governments  and 
industry.  More  than  30  States  are 
members  of  the  ISSC,  including  all  23 
coastal  shellfish-producing  States. 

The  proposed  cooperative  agreement 
with  ISSC  will  continue:  (1)  To  address 
the  need  to  improve  information 
exchange  and  transfer  among  States, 
Federal  agencies,  industry,  and 
consumers;  (2)  to  strengthen  State 
activities  by  providing  them  with 
procedural  and  policy  guidance, 
technical  training,  research,  and 
consumer  education;  and  (3)  to  enhance 
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research  efforts  and  projects  which  will 
contribute  significantly  to  the  ISSC/FDA 
ability  to  identify  scientifically 
defensible  controls  which  reduce  the 
incidence  of  V.  vulnificus  and  V. 
parahaemolyticus  illness. 

IV.  Substantive  Involvement  by  FDA 

1 .  FDA  will  monitor  and  evaluate  the 
ISSC's  overall  conduct  under  this 
cooperative  agreement. 

2.  FDA  willhave  representation  on 
the  ISSC  executive  board,  committees, 
and  task  forces. 

3.  FDA  will  collaborate  and  work 
closely  with  ISSC  on  V.  vulnificus  and 

V.  parahaemolyticus  (e.g.  continue  to 
work  on  developing  the  V.  vulnificus 
consumer  education  program  and 
monitoring  the  implementation  of  the  V. 
parhaemolyticus  control  plan). 

4.  FDA  will  continue  to  work  with 
ISSC  to  develop  State  program 
evaluation  criteria  (e.g.  developing  a 
Vibrio  retail  study  that  could  include 
laboratory  analyses  of  shellfish.) 

5.  FDA  will  analyze  State  shellfish 
program  data  and  information  for  ISSC. 

6.  FDA  will  conduct  training  courses 
in  growing  area  classification,  plant 
sanitation.  HACCP  and  plant 
standardization  for  participants  of  the 
ISSC. 

7.  FDA  will  work  with  ISSC  to 
develop  new  microbiological  techniques 
and  to  develop  and  implement  early 
warning  systems  for  toxic  algal  blooms. 

8.  FDA  will  continue  to  work  with 
ISSC  to  establish  a  mechanism  for 
incorporating  new  lab  methods  into  the 
NSSP  and  to  develop  NSSP  Model 
Ordinance  interpretations. 

9.  FDA  will  tajce  any  action  that  may 
be  necessary  to  ensure  compliance  with 
this  cooperative  agreement  (e.g. 
conducting  economic  study  on  post 
harvest  treatment  processes  and 
developing  patrol  £ind  plant  inspection 
criteria). 

V.  Review  Procedures  and  Evaluation 
Criteria 

A .  Review  Procedures 

The  application  submitted  by  the 
ISSC  will  undergo  noncompetitive  dual 
peer  review.  The  application  will  be 
reviewed  for  scientific  and  technical 
merit  by  a  panel  of  experts  based  upon 
the  applicable  evaluation  criteria.  If  the 
application  is  recommended  for 
approval,  it  will  then  be  presented  to 
the  National  Advisory  Environmental 
Health  Sciences  Council  for  their 
concurrence, 

B.  Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 


1.  The  application  clearly  states  an 
understanding  of  the  purpose  and 
objectives  of  the  cooperative  agreement 
in  the  overall  seafood  safety  program 
and  Vibrio  research. 

2.  The  application  clearly  describes 
the  steps  and  a  proposed  schedule  for 
planning,  implementing  and 
accomplishing  the  activities  to  be 
carried  out  under  the  cooperative 
agreement. 

3.  The  application  describes  the 
applicant's  ability  to  perform  the 
responsibilities  under  this  project  by 
providing  qualified  staff.  The 
application  also  demonstrates  that  the 
ISSC  has  the  financial  and  other 
resources  required  for  this  project. 

4.  The  application  specifies  the 
approach  that  the  ISSC  will  use  to 
maintain  and  to  continue  working  with 
both  the  States  and  industry  to  ensure 
the  exchange  of  information  among  the 
States,  industry,  and  consumers  on 
seafood  safety. 

5.  The  application  specifies  how  the 
ISSC  monitors  the  progress  of  the  V. 
vulnificus  and  V^.  parahaemolyticus 
research  projects  and  keeps  the  FDA 
informed  of  any  significant  advances  in 
the  understanding  of  or  control  of  V. 
vulnificus  and  V.  parahaemolyticus. 

In  addition,  the  agency  will  determine 
whether  the  estimated  cost  of  the  project 
is  reasonable.  The  application  shall 
include  a  detailed  budget  that  shows:  (1) 
Anticipated  costs  for  personnel,  travel, 
communications  and  postage, 
equipment,  and  supplies;  and  (2)  the 
sources  of  funds  to  meet  those  needs. 

VI.  Reporting  Requirements 

FDA  requires  an  aimual  Financial 
Status  Report  (FSR)  (SF-269).  Under 
FDA  procedures,  the  original  and  two 
copies  of  this  report  must  be  submitted 
to  FDA's  Grants  Management  Office 
within  90  days  of  the  budget  period 
expiration  date. 

An  annual  project  progress  report  is 
required  and  the  contents  shall  be 
suggested  by  the  project  officer. 

The  annual  progress  report  on  the  \'. 
vulnificus  and  V.  parahaemolyticus 
research  projects  shall  include,  but  is 
not  limited  to,  the  following:  (1)  Listing 
and  purpose  of  research  projects 
funded,  (2)  cost  of  each  project,  (3) 
milestones  and  completion  dates  for 
each  project,  (4)  year-to-date  results/ 
scientific  findings/public  health 
findings  of  each  project.  (5)  potential  \'. 
vulnificus  and  V.  parahaemohiicus  and 
control  measures/strategies  suggested  by 
research  efforts. 

A  final  project  progress  report,  FSR. 
and  invention  statement  must  be 
submitted  within  90  days  from  the 


expiration  date  of  the  project  period  as 
noted  on  the  notice  of  grant  award. 

Program  monitoring  will  be 
conducted  on  an  ongoing  basis. 
Monitoring  may  be  in  the  form  of 
telephone  conversations  between  the 
project  officer/grants  management 
specialists  and  the  principal 
investigator.  Site  visits  may  be  made  by 
either  program  or  grants  management 
staff  The  results  of  the  visits  will  be 
recorded  in  the  official  grant  file  and 
may  be  available  to  the  grantee  upon 
request. 

VII.  Mechanism  of  Support 

Support  for  this  project  will  be  in  the 
form  of  a  cooperative  agreement.  This 
agreement  will  be  subject  to  all  policies 
and  requirements  that  govern  the 
research  grant  programs  of  the  Public 
Health  Service,  including  provisions  of 
42  CFR  part  52  and  45  CFR  part  74. 

VIII.  Submission  Requirements 

The  original  and  two  copies  of  the 
completed  grant  application  form  PHS 
398  (Rev.  4/98)  with  copies  of  the 
appendices  for  each  of  the  copies, 
should  be  submitted  to  Rosemary 
Springer  (address  above).  Data  included 
in  the  application,  if  restricted  with  the 
legend  specified  below,  may  be  entitled 
to  confidential  treatment  as  trade  secret 
or  confidential  commercial  information 
within  the  meaning  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(4))  and 
FDA's  implementing  regulations  (21 
CFR  20.61). 

Information  collection  requirements 
requested  on  Form  PHS  398  and  the 
instructions  have  been  submitted  by  the 
PHS  to  the  Office  of  Management  and 
Budget  (OMB)  and  were  approved  and 
assigned  OMB  control  number  0925- 
0001. 

IX.  Legend 

Unless  disclosure  is  required  the 
Freedom  of  Information  Act  as  amended 
(5  U.S.C.  552)  as  determined  by  the 
freedom  of  information  officials  of  the 
Department  of  Health  and  Human 
Services  or  by  a  court,  data  contained  in 
the  portions  of  this  application  that 
have  been  specifically  identified  by 
page  number,  paragraph,  etc.,  by  the 
applicant  as  containing  restricted 
information,  shall  not  be  used  or 
disclosed  except  for  evaluation 
purposes. 

Dated:  Dect^mber  20.  2000. 
Margaret  M.  Dotzel. 

.Associate  Commissioner  tor  Policy. 

[FR  Doc.  00-33087  Filed  12-22-00:  10:47 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anti-Infective  Drugs  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Dmg  Administration, 

HHS. 

action:  Notice, 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisorv  committee 
of  the  Food  and  Drug  .-Kdministration 
(FDA)  The  meeting  will  be  open  tn  the 
public 

Same  ot  Committee:  An ti -Infective 
Drugs  Advisory  (Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agencv  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  lanuarv-  29.  2001.  8  a.m.  to  6 
p.m.  and  lanuarv-  30,  2001,  8  a.m.  to 
4:30  p.m. 

Location:  Holiday  Inn.  The  Ballrooms, 
Two  Montgomerv  Ave.,  Gaithersburg. 
MD 

Contact  Person:  Thomas  H.  Perez. 
Center  for  Drug  Evaluation  and  Research 
(HFD-21 ),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
RockviUe,  MD  20857.  301-827-6758,  e- 
mail:  FerezT@cder.fda.gov.  or  FDA 
.advisorv  Committee  Information  Line. 
1-800-741-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  12530. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  [anuarv'  29.  2001.  the 
committee  will  consider  the  safety  and 
efficacv  of  new  drug  application  (NDA) 
21-144.  Ketek'^'  (telithromvcin)  tablets, 
Aventis  Pharmaceuticals,  inc..  for  the 
treatment  of  communitv-acquired 
pneumonia,  acute  exacerbation  of 
chronic  bronchitis,  acute  sinusitis,  and 
tonsillitis/phar\ngitis.  On  Ianuar\-  30, 
2001.  the  committee  will  consider  the 
safetv  and  effic;acy  of  NT)A  50-755. 
Augmentin  ES'^'  (amoxicillin/ 
clavulanate)  90  milligrams  per  kilogram 
per  dav.  SmithKline  Beecham 
Pharmaceuticals,  for  the  treatment  of 
pediatric  patients  with  acute  otitis 
media  due  to  penicillin  resistant 
Streptococcus  pneumoniae 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  mav  be  made  to  the  contac:l 
person  by  lanuarv'  22,  2001   Oral 
presentations  from  the  public  will  be 
scheduled  on  lanuan,-  29,  2001,  between 
approximately  2  p.m.  and  3  p.m  .  and 
on  January-  30,  2001,  between 


approximatelv  2:45  p.m.  to  3:45  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  lanuary  22, 
2001.  and  submit  a  brief  statement  of 
the  general  nature  of  the  aividence  or 
arguments  they  wjsh  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisorv  Committee  Act  (5 
IJ.S.C.  app.  2) 

Dated:  Def:.Miit).'r  IH.  2000. 
I.inda  A.  Suydam. 

Sfiiiur  Associate  Commissioner. 

jFR  Doc  00-33020  Filed  12-26-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Antiviral  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HH.S 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA)  The  meeting  will  be  open  to  the 
public. 

Same  of  Committee:  Antiviral  Drugs 
.\tlvisorv  (k)mmittee 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FD,\s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  lanuarv  1 1 .  2001 ,8:30  a.m.  to 
5:30  p  m.  Interested  persons  and 
organizations  may  submit  written 
comments  bv  Ianuar\'  8.  2001,  to  the 
Dockets  Management  Branch  (address 
below) 

Location  Holiday  Inn,  Versailles 
Ballroom,  8120  Wisconsin  Ave.. 
Bethesda.  MD.  Submit  written 
comments  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852. 

Contact  Person  Tara  P.  Turner, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  e-mail:  TurnerT@cder.fda.gov,  or 
FDA  Advisorv  Committee  Information 
Line,  1-800-741-8138 (301-443-0572 
in  the  Washington,  D(^  area},  code 


12531.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  Presentations  and  committee 
discussions  will  focus  on  clinical  trial 
design  issues  for  patients  with  human 
immunodeficiency  virus  (HIV-1) 
infection  who  have  limited  therapeutic 
options  (treatment  sometimes  referred  to 
as  "salvage"  therapy).  This  meeting  is 
being  convened  in  response  to  the 
recognized  difficulty  in  evaluating  the 
safetv  and  effectiveness  of  new 
antiretroviral  therapeutics  in  heavily 
pretreated  patients.  A  further  goal  of 
this  meeting  is  to  facilitate  and  promote 
the  development  of  new  therapies  for 
patients  who  are  most  in  need  of  new 
therapeutic  options. 

For  the  purpose  of  this  meeting,  we 
will  define  "salvage"  therapy  as 
regimens  that  follow  a  loss  or  lack  of 
virologic  response  to  at  least  two 
previous  antiretroviral  regimens  that,  in 
total,  have  consisted  of  drugs  from  all  of 
the  approved  drug  classes  (protease 
inhibitors,  nucleoside  and  non- 
nucleoside  reverse  transcriptase 
inhibitors).  This  population  of  heavily 
pretreated  patients  reflects  a  population 
for  whom  selection  of  active  controls  in 
clinical  trials  is  a  particular  challenge. 

The  primary  objectives  for  the 
committee  deliberations  are  to  discuss 
issues  relating  to  the  identification  of 
appropriate  control  arms,  possible  trial 
designs,  and  study  endpoints  for  this 
patient  population.  In  order  to  prepare 
presentations  and  discussions  for  the 
meeting,  the  agency  is  requesting 
interested  persons  to  submit  in  writing 
the  following  types  of  relevant  data, 
information,  and  views: 

1.  Proposals  for  trial  designs, 
including  comments  and  suggestions  on 
the  following: 

•  The  role  of  intensification  trials, 
concentration  controlled  trials, 
historical-controlled  trials,  dose- 
response  trials,  and  factorial 
comparisons  using  multiple 
investigational  agents; 

•  Blinded  versus  open  label  trials; 

•  Study  duration  or  duration  of 
blinded  treatment;  and 

•  Pertinent  statistical  considerations 
for  different  trial  design  options. 

2.  Comments  relating  to  patient 
population  inclusion  criteria  and 
suggestions  for  baseline  stratification 
characteristics  (such  as  treatment 
history,  resistance  testing,  CDC 
classification  or  others). 

3.  Proposals  and  comments  regarding 
appropriate  control  arms  and  the  role  of 
resistance  testing  for  constructing 
treatment  regimens. 

4.  Comments  on  appropriate  outcome 
measures  such  as  virologic  and/or 
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clinical  endpoints  for  trials  in  heavily 
pretreated  patients. 

5,  Comments  on  any  additional 
considerations  for  clinical  trials  in 
treatment  experienced  pediatric 
patients. 

These  submissions  should  contain 
docket  number  OON-1585,  and  they 
should  be  made  to  the  Dockets 
Management  Branch  address  provided 
previously  in  this  document. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  4,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  4,  2001,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U,S,C.  app.  2). 

Dated:  December  18,  2000. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

|FR  Doc.  00-32889  Filed  12-26-00;  8:45  amj 

BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Administration 

Antiviral  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  aimounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA),  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Antiviral  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  10,  2001.  8:30  a.m.  to 
5:30  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballroom,  8120  Wisconsin  Ave., 
Bethesda,  MD. 


Contact  Person:  Tara  P.  Turner, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857.  301-827- 
7001,  e-mail:  TumerT@cder.fda.gov,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301^43-0572 
in  the  Washington,  DC  area),  code 
12531,  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
new  drug  application  (NDA)  21-227, 
Cancidas^M  (caspofungin)  Injection, 
Merck  Research  Laboratories,  indicated 
for  treatment  of  invasive  aspergillosis  in 
patients  who  are  refractory  to  or 
intolerant  of  other  therapies. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  4.  2001 ,  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  4,  2001,  and 
submit  a  brief.statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
January  10.  2001,  meeting.  Because  the 
agency  believes  there  is  some  urgency  to 
bring  these  issues  to  public  discussion 
and  qualified  members  of  the  Antiviral 
Drugs  Advisory  Committee  were 
available  at  this  time,  the  Commissioner 
of  Food  and  Drugs  concluded  that  it  was 
in  the  public  interest  to  hold  this 
meeting  even  if  there  was  not  sufficient 
time  for  the  customary  1 5-day  public 
notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app,  2). 

Dated:  December  18.  2000. 
Linda  A.  Suydam. 
Senior  Associate  Commissioner. 
[FR  Doc,  00-32890  Filed  12-26-00;  8:4.5  am) 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Arthritis  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory-  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Arthritis 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulator)'  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  7,  8,  and  9,  2001 .  8 
a.m.  to  5  p.m. 

Location:  Holiday  Inn,  The  Ballroom, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact:  Kathleen  R.  Reedy  or  LaNise 
S.  Giles,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  deliverv,  5630  Fishers  Lane,  rm. 
1093),  Rockville.  MD  20857,  301-827- 
7001,  FAX  301-827-6776,  or  e-mail 
reedyk@cder.fda, gov,  or  FDA  Advison' 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12532. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  February  7,  2001.  the 
committee  will  discuss  new  drug 
application  (NDA)  20-998/S009, 
Celebrex*  (celecoxib.  G.  D.  Searle  &  Co.) 
approved  for  the  treatment  of  signs  and 
symptoms  of  osteoarthritis  and 
rheumatoid  arthritis  in  adults.  The 
discussion  is  for  modification  of  the 
label  based  on  the  results  of  the  CLASS 
Trial,  a  study  of  the  incidence  of 
significant  upper  gastrointestinal  effects. 
On  Februarv  8,  2001.  the  committee  will 
discuss  NDA  21-042/3007.  Vioxx^M 
(rofecoxib,  Merck  Research 
Laboratories)  approved  for  the  treatment 
of  signs  and  symptoms  of  osteoarthritis 
and  the  management  of  acute  pain.  The 
discussion  is  for  changes  in  the  product 
label  related  to  results  of  the  VIGOR 
Trial  concerning  clinical  gastrointestinal 
events.  On  February  9,  2001.  the 
committee  will  discuss  NDA  20-905/ 
S006,  Arava^M  (leflunomide,  Aventis) 
approved  for  the  treatment  of  active 
rheumatoid  arthritis.  The  discussion  is 
for  an  indication  to  prevent  disability  as 
evidenced  by  improved  physical 
function. 
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Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orallv  or  in  wxiting.  on  issues  pending 
before  the  committee  Written 
submissions  may  be  made  to  the  contact 
person  by  January  30.  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11 
and  11:30  a.  m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notif\'  the  contact 
person  before  Ianuar\-  30.  2001,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
thev  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisorv  Committee  Act  (5 
U.S.C.  app.  2). 

Dated.  Det  ember  18,  2000. 
Linda  .\.  Suydam, 

Sf-nior Associate  Commissionfr 

|FR  Do<    00-.12891  Filed  12-26-00;  8:45  am) 

BILUNG  CODE  4180-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  on  Special 
Studies  Relating  to  the  Possible  Long- 
Term  Health  Effects  of  Phenoxy 
Herbicides  and  Contaminants  (Ranch 
Hand  Advisory  Committee);  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

\'ame  of  Committee:  Advisory 
Committee  on  Special  Studies  Relating 
to  the  Possible  Long-Term  Health  Kffects 
of  Phenoxv  Herbicides  and 
Contaminants  (Ranch  Hand  Advisorv' 
Committee). 

General  Function  of  the  Committee: 
To  advise  the  Secretarv'  and  tht' 
Assistant  Secretarv-  for  Health 
concerning  its  oversight  of  the  conduct 
of  the  Ranch  Hand  study  by  the  L'.S.  Air 
Force  and  provide  scientific  oversight  of 
the  Department  of  Veterans  Affairs  (VA) 
Army  Chemical  Corps  Vietnam  Veterans 
Health  Study,  and  other  studies  in 
which  the  Secretary-  or  the  Assistant 
Secretary  for  Health  believes 
involvement  by  the  committee  is 
desirable. 


Date  and  Time:  The  meeting  will  be 
held  on  |anuarv  22.  2001.  1  p.m.  to  4:30 
p.m..  lanuarv  23.  2001,  8:30  a.m.  to  4:30 
p.m..  and  lanuarv  24.  2001.  8:30  to  12 
noon. 

Location:  Parklawn  Bldg..  5600 
Fishers  Lane,  conference  room  K. 
Rockville.  MD. 

Contact  Person:  Barbara  ).  )ewell. 
Food  and  Drug  Administration,  5600 
Fishers  Une.  rm   16-53.  Rockville.  MD 
20857.  301-827-6696,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301^43-0572  in  the 
Washington.  DC  area),  code  12560. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  provide 
final  comments  and  recommendations 
on  the  scope  of  work  for  the  physical 
examinations  and  final  report 
prtjparation  for  the  sixth  and  final  round 
of  the  Air  Force  Health  Study. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  bv  lanuary  10.  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  on  January  22.  2001,  between 
approximately  3  p.m.  to  4  p.m.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  January  10,  2001, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisorv  Committee  Act  (5 
use.  app.  2). 

Dated:  December  l.i.  2000. 
Linda  \.  Suydam, 

Sfnior  Assoriatf  Commissioner. 

(FR  Doc.  00-33022  Filed  12-26-00:  8:45  am) 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Transmissible  Spongiform 
Encephalopathies  (TSE)  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 


(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Transmissible 
Spongiform  Encephalopathies  (TSE) 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  18,  2001,  8:30  a.m.  to 
5:30  p.m.  and  January  19,  2001,  8:30 
a.m.  to  5:30  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  II.  8120  Wisconsin 
Ave..  Bethesda,  MD. 

Contact  Person:  William  Freas  or 
Sheila  D.  Langford,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852. 
301-827-0314.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12392. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  January  18.  2001.  the 
committee  will  discuss  whether  recent 
information  about  new  variant 
Creutzfeldt-Jakob  disease  (nvCJD)  in 
France  and  bovine  spongiform 
encephalopathy  in  France  and  other 
European  countries  suggests  a  need  to 
reconsider  FDA  policies  on  suitability  of 
blood  donors  who  lived  or  traveled  in 
those  countries.  In  the  afternoon,  the 
committee  will  discuss  the  risks  of 
Creutzfeldt-Jakob  disease  (CJD)  and 
vCJD  transmission  by  human  cells, 
tissues  and  cellular  and  tissue-based 
products  intended  for  implantation, 
transplantation,  infusion,  or  transfer 
that  are  currently  or  proposed  to  be 
regulated  by  FDA,  and  the  possible 
deferral  of  donors  who  have  resided  in 
the  United  Kingdom.  On  January  19, 
2001,  the  committee  will  discuss  issues 
related  to  deer  and  elk  infected  with  or 
exposed  to  chronic  wasting  disease  in 
the  United  States  and  potential  for 
human  exposure.  In  the  afternoon,  the 
committee  will  discuss  whether  a 
history  of  possible  exposure  to  various 
animal  transmissible  spongiform 
encephalopathy  agents  should  be 
considered  by  FDA  in  determining 
suitability  of  blood  donors. 

Procedure:  On  January  18,  2001,  from 
8:30  a.m.  to  5  p.m.  and  January  19. 
2001,  from  8:30  a.m.  to  5:30  p.m.,  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  12,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10:30 
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a.m.  to  10:50  a.m.,  and  3  p.m.  to  3:20 
p.m.  on  January  18,  2001;  and  between 
10:30  a.m.  to  10:50  a.m.,  and  3  p.m.  to 
3:20  p.m.  on  January  19,  2001.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  January  12,  2001, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations:  On 
January  18,  2001,  from  5  p.m.  to  5:30 
p.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b{c)(4)).  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  material. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  18,  2000. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
(FR  Doc.  00-33021  Filed  12-26-00;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccines  and  Related  Biological 
Products  Advisory  Committee;  Notice 
of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  30,  2001,  8  a.m.  to  6:30 
p.m.,  and  on  January  31,  2001,  9  a.m.  to 
6  p.m. 

Location:  Holiday  Inn,  Versailles  I,  II, 
and  ni,  8120  Wisconsin  Ave.,  Bethesda,. 
MD. 

Contact  Person:  Nancy  T.  Cherry  or 
Denise  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 
Food  and  Drug  Administration,  1401 


Rockville  Pike,  Rockville,  MD  20852, 
301  827  0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12391. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  January'  30,  2001,  the 
committee  will  discuss  the  influenza 
virus  vaccine  formulation  for  the  2001- 
2002  season.  On  January  31,  2001,  the 
committee  will  hear  a  review  of 
LYMErix''^  (Lyme  disease  vaccine, 
SmithKline  Beecham)  safety  profile 
including  an  update  of  post-marketing 
safety  data. 

Procedure:  On  January  30,  2001,  fi-om 
8  a.m.  to  6:30  p.m.,  and  on  January  31, 
2001,  from  9  a.m.  to  6  p.m.,  the  meeting 
is  open  to  the  public.  Interested  persons 
mey  present  data,  information,  or  views. 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  22,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  2 
p.m.  and  2:30  p.m.  on  January  30,  2001. 
Oral  presentation  from  the  public  will 
be  heard  on  January  31,  2001,  between 
approximately  1:45  p.m.  and  2:15  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  January  22, 
2001,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  18.  2000. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Doc.  00-33019  Filed  12-26-00;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Rhode  Island  State  Plan 
Amendment  (SPA)  00-003 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  January  25. 
2001;  10:00  a.m.;  Twenty-second  Floor; 
Room  2255;  JFK  Federal"  Building; 


Boston,  Massachusetts  02203-0003.  to 
reconsider  our  decision  to  disapprove 
Rhode  Island  (SPA)  00-003. 
DATES:  Closing  Date:  Requests  to 
participate  in  the  hearing  as  a  party 
must  be  received  by  the  presiding 
officer  by  January  io,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scully-Hayes,  Presiding 
Officer,  HCFA,  Cl-09-13.  7500  Security 
Boulevard,  Baltimore,  Maryland  21244. 
Telephone:  (410)  786-2055. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Rhode  Island's  State  Plan 
Amendment  (SPA)  00-003.  Rhode 
Island  submitted  SPA  00-003  on  March 
29,  2000.  This  amendment  proposed  to 
include  under  the  State  plan 
disproportionate  share  (DSH)  payments 
to  non-govemment  hospitals  to  cover 
the  costs  of  providing  inpatient  hospital 
services  to  iiunates  in  the  custody  of  the 
Department  of  Corrections  (DOC)  or  the 
Department  of  Children,  Youth  and 
Families  (DCYF).  As  explained  below, 
HCFA  could  not  approve  Rhode  Island's 
SPA  00-003. 

Section  1116  of  the  Social  Security 
Act  (the  Act)  and  42  CFR  part  430 
establish  Department  procedures  that 
provide  an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  agency 
that  informs  the  agency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

The  issue  in  Rhode  Island  SPA  00- 
003  is  whether  the  payments  at  issue  are 
consistent  with  the  statutory- 
requirements  for  DSH  payments  at 
section  1923  of  the  Act.  The  payments 
are  for  specific  services  furnished  to 
individuals  not  eligible  for  Medicaid, 
and  are  not  generally  available  for  the 
costs  to  "serve  a  disproportionate  share 
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of  low  income  patients  with  special 
needs."  Moreover,  since  inmates  in  the 
custody  of  the  DQC  or  the  DCYF.  have 
a  source  of  third  party  coverage,  because 
of  the  legal  obligation  of  those  entities 
to  furnish  food,  housing  and  medical 
care  to  wards  of  the  State,  DSH 
payments  for  those  services  would  be 
contrary  to  the  applicable  hospital- 
specific  limits.  HCF.\  contends  that 
these  inmates  are  neither  eligible  for 
Medicaid  nor  are  they  uninsured. 

Section  1923  of  the  Act  establishes 
Federal  requirements  for  DSH  payments 
to  qualifying  hospitals.  DSH  payments 
may  be  reasonably  related  to  the  costs, 
volume  or  proportion  of  services 
provided  to  patients  eligible  for  medical 
assistance  under  a  State  plan  or  to  low- 
income  patients.  1'nlik.e  other  Medicaid 
payments.  DSH  payments  are  not 
payments  for  specific  services,  but  are 
made  to  recognize  that  DSH  facilities 
"ser\'e  a  disproportionate  share  of  low 
income  patients  with  special  needs." 
The  payments  described  in  this  .State 
plan  are  payments  for  specific  services 
to  specified  inmates  in  the  custody  of 
the  DCX:  or  DCYF.  rather  than  payments 
available  for  the  overall  costs  of  serving 
a  disproportionate  share  of  low-income 
patients.  It  is  important  to  note  that, 
while  States  may  use  DSH  payments 
generally  to  assist  facilities  that  have 
high  levels  of  uncompensated  care,  the 
DSH  provisions  do  not  authorize 
payments  for  specific  services  to  non- 
Medicaid  eligible  individuals. 

Furthermore,  under  section  1923(g)  of 
the  Act  there  is  a  hospital-specific  limit 
on  DSH  payments  under  Medicaid. 
Such  payments  cannot  exceed  the 
hospital's  uncompensated  costs  of 
furnishing  hospital  services  to 
individuals  who  either  are  eligible  for 
medical  assistance  under  the  State  plan 
or  have  no  health  insurance  or  other 
source  of  third  party  coverage  for 
services  provided  during  the  year. 
Individuals  in  the  custody  of  the  DOC 
and  the  DCYF  are  wards  of  the  State.  As 
such,  the  State  is  obligated  to  cover  their 
basic  economic  needs  (food,  housing. 
and  medical  care)  because  failure  to  do 
so  would  be  in  violation  of  the  Eighth 
amendment  of  the  Constitution.  Because 
State  obligations  outside  of  the 
Medicaid  program  provide  these 
individuals  a  source  of  third  party 
coverage,  the  individuals  are  neither 
eligible  for  medical  assistance  nor  are 
they  uninsured.  Therefore,  the  State 
cannot  make  DSH  payments  to  cover  the 
costs  of  their  care 

Therefore,  based  on  the  above,  and 
after  consultation  with  the  Secretary  as 
required  under  42  CFR  430.15(c)(2). 
HCFA  disapproved  Rhode  Island  SPA 
00-003 


The  notice  to  Rhode  Island 
announcing  an  administrative  hearing  to 
reconsider  the  disapproval  of  its  SPA 
reads  as  follows: 

Christine  C.  Ferguson 

Director 

Departmeiil  of  Human  Services 

600  New  LiiiKion  .Avenue 

(Tanslon.  Kho.ie  Island  02920 

Dear  Ms.  Kerguscjii  I  am  responding  to 
your  requBst  for  retunsidyralion  of  the 
decision  to  disapprove  Rhode  island  Stale 
Plan  .■\mendment  (SPA)  00-00.1. 

The  is.sue  in  Rhode  Island  SPA  00-003  is 
whether  the  payments  at  issue  are  consistent 
with  the  statutor\  requirements  for 
disproportionate  share  hospital  (DSH) 
payments  M  se(  tion  1423  of  the  Social 
Security  Art  (the  .Act).  The  payments  are  for 
specific  services  furnished  to  individuals  not 
eligible  for  Medicaid,  and  are  not  generally 
available  for  the  costs  to  "serve  a 
disproportionate  share  of  low  income 
patients  with  special  needs."  Moreover,  since 
inmates  in  (he  custody  of  the  Department  of 
Corrections  (D(X")  (jr  the  Department  of 
Children  and  Youth  (DC:YF).  have  a  source  of 
third  party  i  overage,  because  of  the  legal 
obligation  of  those  entities  to  furnish  food, 
housing  and  medical  care  to  wards  of  the 
State.  DSH  payments  for  those  services 
would  t)e  contrary  to  the  applicable  hospital- 
specific  limits  Hr:K,A  contends  that  these 
inmates  are  neither  eligible  for  Medicaid  nor 
are  thev  uninsured. 

.Section  1923  of  the  Act  establishes  Federal 
reciuirements  for  DSH  payments  to  qualif\ing 
hospitals.  DSH  payments  may  be  reasonably 
related  to  the  costs,  volume  or  proportion  of 
services  provided  to  patients  eligible  for 
medical  assistance  under  a  .State  plan  or  to 
low-income  patients.  Unlike  other  Medicaid 
payments.  DSH  payments  are  not  payments 
for  specific:  ser\'ices.  but  are  made  to 
recognize  that  DSH  facilities  "serve  a 
disproportionate  share  of  low  income 
patients  with  special  needs.  '  The  payments 
described  in  this  State  plan  are  payments  for 
specifi(  services  to  specified  inmates  in  the 
custody  of  the  IXX;  or  IX:YF.  rather  than 
payments  available  for  the  overall  costs  of 
serving  a  disproportionate  share  of  low- 
income  patients  It  is  important  to  note  that, 
while  States  may  use  DSH  payments 
generally  to  assist  fa(  ilities  that  have  high 
levels  of  uncompensated  care,  the  DSH 
provisions  do  not  authorize  payments  for 
specific  services  to  non-Medicaid  eligible 
inciividuals. 

Furthermore,  under  section  1923(g)  of  the 
Act  there  is  a  hospital-specific  limit  on  DSH 
payments  under  .Medic  aid  .Such  payments 
cannot  exc:eed  the  hospital's  uncompensated 
costs  of  furnishing  hospital  services  to 
individuals  who  either  are  eligible  for 
medic:al  assistance  under  the  State  plan  or 
have  no  health  insurance  or  other  source  of 
third  partv  coverage  f(jr  sorvic  es  provided 
during  the  vear  Individuals  in  the  custody  of 
the  DCX;  and  the  IX:YK  are  wards  of  the 
Slate.  .As  such,  the  Stale  is  obligated  to  cover 
their  basic  economic  needs  (food,  housing, 
and  medical  care)  because  failure  to  do  so 
would  be  in  violation  of  the  Eighth 
amendment  of  the  Constitution.  Because 


State  obligations  outside  of  the  Medicaid 
program  provide  these  individuals  a  source 
of  third  party  coverage,  the  individuals  are 
neither  eligible  for  medical  assistance  nor  are 
thev  uninsured.  Therefore,  the  State  c:annot 
maice  DSH  payments  to  cover  the  costs  of 
their  care. 

Therefore,  based  on  the  above,  and  after 
(  onsullalion  with  the  Sec:rBlarv  as  required 
under  42  CFR430.15(c)(2).  HCFA 
disapproved  Rhode  Island  SPA  00-003. 

I  am  scheduling  a  hearing  on  your  request 
for  rec;onsideration  to  be  held  on  lanuary  25. 
2001.  Twenty-second  Floor:  Room  2255;  JFK 
Federal  Building;  Boston.  Massachusetts 
02203-0003.  If  this  date  is  not  acceptable,  we 
would  be  glad  to  set  another  date  that  is 
mutually  agreeable  to  the  parties.  The 
hearing  will  be  governed  by  the  procedures 
prescribed  at  42  CFR.  part  430. 

I  am  designating  Ms.  Kathleen  Scully- 
Hayes  as  the  presiding  officer.  If  these 
arrangements  present  any  problems,  please 
contac:t  the  presiding  officer.  In  order  to 
facilitate  any  communication  which  may  be 
necessary  between  the  parties  to  the  hearing, 
please  notifv-  the  presiding  officer  to  indicate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  presiding  officer  may  be 
reached  at  (410)  786-2055. 

Sincerely. 
Robert  A.  Berenson.  M.D. 
Acting  Deputy  Administrator. 

Section  1116  of  the  Social  Security  Act  (42 
U.S.C.  section  1316):  42  CFR  Section  430.18) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medicaid  Assistance 
Program) 

Dated:  December  20.  2000. 
Robert  A.  Berenson, 

Acting  Deputy  Administrator.  Health  Care 
Financing  Administration. 
[FR  Doc.  00-32922  Fiied  12-26-00;  8:45  am] 


BUXINQ  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-9006-N] 

Medicare  and  Medicaid  Programs 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Correction  of  HHS  regulatory 
plan  and  unified  agenda. 

SUMMARY:  This  document  corrects  a 
technical  error  that  appeared  in  the 
November  30,  2000  Regulatory  Plan  and 
the  November  30,  2000  Unified  Agenda. 
The  Regulatory  Plan  included  HHS- 
HCFA  sequence  number  57-Physicians' 
Referrals  to  Health  Care  Entities  With 
Which  Thev  Have  Financial 
Relationships— Phase  II  {HCFA-1810- 
FC)  that  concerns  the  physician  referral 
provisions  under  section  1877  of  the 
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Social  Security  Act.  This  entry  should 
not  have  been  included  in  the 
Regulatory  Plan  because  it  was 
premature  and  inaccurate.  We  are 
withdrawing  this  item  from  the 
Regulatory  Plan  and  also  from  the 
Unified  Agenda,  which  cross-referenced 
the  Regulatory  Plan. 
EFFECTIVE  DATE:  These  corrections  are 
effective  December  27,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Sinsheimer,  (410)  786-4620. 
SUPPLEMENTARY  INFORMATION:  This 
notice  withdraws  HHS-HCFA  Sequence 
Number  57-Physicians'  Referrals  to 
Health  Care  Entities  With  Which  They 
Have  Financial  Relationships — ^Phase  II 
{HCFA-1810-FC)  from  the  Regulatory 
Plan  that  was  published  on  November 
30,  2000  (65  FR  73383)  and  from  the 
Unified  Agenda,  also  published  on 
November  30,  2000  (65  FR  73838). 

We  are  withdrawing  this  entry  from 
the  Regulatory  Plan  because  the 
language  was  premature,  inaccurate  and 
not  meant  for  publication  in  the  Federal 
Register.  Therefore,  we  are  withdrawing 
HHS-HCFA  sequence  number  57  from 
the  Regulatory  Plan  published  on 
November  30,  2000  at  65  FR  73383  and 
sequence  number  1260  from  the  Unified 
Agenda  published  on  November  30, 
2000  at  65  FR  73838,  that  cross- 
referenced  this  Regulatory  Plan  entry. 

Authority:  Sections  1871  and  1102  of  the 
Soc;ial  Security  Act  (42  U.S.C.  1395hh  and 
1302). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program;  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare-Supplementary  Medical  Insurance 
Program) 

Dated:  December  21.  2000. 
Robert  A.  Berenson, 

Acting  Deputy  Administrator.  Health  Care 
Financing  Administration. 
[FR  Doc.  00-32994  Filed  12-22-00;  8:45  am] 

BILUf^G  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Treatment;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the  Center 
for  Substance  Abuse  Treatment  (CSAT) 
National  Advisory  Council  to  be  held  in 
January  2001.  A  portion  of  the  meeting 
will  be  open  and  include  discussion  of 
the  Center's  policy  issues  and  current 
administrative,  legislative,  and  program 
developments.  The  Council  will  hear 


feature  presentations  by  SAMHSA 
Acting  Administrator  Joseph  H.  Autrv. 
III.  M.D.  and  CSAT  Director  H.  Westlev 
Clark,  M.D.,  J.D..  M.P.H..  CAS.  FASAM. 
Status  reports  on  Buprenorphine. 
OPIOD  Accreditation  and  CSAT's 
National  Treatment  Plan  will  also  be 
presented.  Other  presentations  include: 
Budget  and  Decision  Process  for 
Discretionary  Funds; 
Methamphetamine:  and  an  Overview  of 
CSAT's  Office  of  Evaluation,  Scientific 
Analysis  and  Synthesis  (including 
National  Treatment  Outcomes  and 
Monitoring  Systems.  Knowledge 
Application  Program  (KAP).  Persistent 
Effects  of  Treatment  Study  Project 
(PETS),  National  Evaluation  Data 
Services  (NEDS)  Update.  State 
Treatment  Needs  Assessment. 
Administrative  Treatment  Data  Webs). 

If  anyone  needs  special 
accommodations  for  persons  with 
disabilities,  please  notif\'  the  Contact 
listed  below. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
grant  applications.  Therefore  a  portion 
of  the  meeting  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  SAMHSA.  in  accordance 
with  Title  5  U.S.C.  552b(c)(3).  (4).  and 
(6)  and  5  U.S.C.  App.  2.  10(d). 

A  summary  of  the  meeting  and  roster 
of  council  members  may  be  obtained 
from:  Mrs.  Marjorie  Cashion,  CSAT, 
National  Advisor\'  Council.  Rockwall  11 
Building,  Suite  618,  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  Telephone: 
(301)443-8923. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Mame:  Center  for 
Substance  Abuse  Treatment.  National 
Advisor^'  Council. 

Meeting  Date: 
January  8,  2001—8:30  a.m.-5  p.m. 
January  9,  2001 — 9  a.m.-l  p.m. 

Place:  NIH  Neuroscience  Conference 
Center,  6001  Executive  Boulevard, 
Rockville.  Maryland  20852. 

Type: 
Closed:  Januarv-  8.  2001—8:30  a.m. -8:50 

a.m. 
Open:  January  8.  2001—8:50  a.m.-5 

p.m.;  Januarv-  9.  2001 — 9  a.m.-l  p.m. 

Contact:  Marjorie  M.  Cashion. 
Executive  Secretary.  Telephone:  (301) 
443-8923.  and  FAX:  (301)  480-6077. 

Dated:  December  20.  2000. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 

.Abuse  and  Mental  Health  Senices 

.■\dmini.<itration. 

|FR  Doc.  00-32925  Filed  12-26-00;  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4567-N-03] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Schedule  of  Pooled  Mortgages 

AGENCY:  Office  of  the  President  of  the 
Government  National  Mortgage 
Association  (Ginnie  Mae).  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  February 
26. 2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Sonya  Suarez.  Government  National 
Mortgage  Association,  Office  of  Policy, 
Planning  and  Risk  Management, 
Department  of  Housing  &  Urban 
Development,  451-7th  Street.  SW.. 
Room  6226.  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Suarez.  Girmie  Mae.  (202)  708- 
2772  (this  is  not  a  toll-free  number),  for 
copies  of  the  proposed  forms  and  other 
available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

Through  this  Notice,  the  Department 
is  soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 
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Title  of  Proposal:  Scheduk-  oj  F'doh'd 
Mortgagees. 

OMB  Control  S'umber.  if  applicable: 
2503-0010 

Description  of  the  need  for  the 
information  and  proposed  use  This 
form  identifies  thf  iTKJrtgages  that 
collateralize  the  designed  MBS  pools  or 
loan  packages.  It  also  provides  a 
certification  from  the  document 
custodian  that  certain  required  mortgage 
documents  are  being  held  by  the 
document  custodian  on  behalf  of  Ginnie 
Mae. 

Agenrv  form  numbers,  if  applicable: 
HUD  Form  11706 

Members  of  affected  public:  For-profit 
business  (mortgage  industry  trade 
associations,  securities  companies, 
accounting  firms,  law  firms,  service 
providers,  etc.) 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  ot 
respondents,  frequency  of  response,  and 
hours  of  response: 

Estimation  of  total  number  of  hours 
needed  to  prepare  the  information 
collection  is  baseil  on  the  number  of 
respondents  multiplied  by  the 
frequency  of  responses; 

(1)  650  respondents  x  49  responses  ~ 
31,540  total  annual  responses,  and  Total 
annual  responses  multiplied  by  the 
amount  of  time  it  takes  to  complete  the 
form 

(2)  31.540  .  .25  hours/response  = 
7,885  annual  burden  hours. 

Status  of  the  proposed  information 
collection:  This  is  a  reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Authority:  Sec.  3506  of  the  Paperwork 
R.'tluction  Act  of  1995,  44  LI.S.C.  Chapter  35. 
iis  amended. 

Dated;  Derember  18,  2000. 
George  S.  Anderson, 

E.xttcutjve  V  icf  President.  Ginnie  Mat- 

(FR  Dor.  00-32907  Filed  12-26-00:  8:45  am| 

BILLING  CODE  421 0-01 -M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Establishment  of  Hanford  Reach 
National  Monument  Federal  Planning 
Advisory  Committee 

AGENCY:  (3ffice  of  the  Secretary,  Interior. 
ACTION:  Notice  of  Establishment. 


SUMMARY:  The  Secretary  of  the  Interior, 
after  consultation  with  the  Department 
of  Energy  (DOE)  and  (General  Services 
.Administration,  has  established  the 
Hanford  Reach  National  Monument 


Feder.il  Fldiining  .Ach  isory  Committee 
(Q)mmittee).  The  Committee  will 
provide  ret:(mimendations  to  the  Fish 
and  Wildlife  Service  (Service)  and  DOE 
on  the  preparation  of  a  comprehensive 
conservation  plan  and  associated 
environmental  impact  statement  (CCP/ 
EIS)  for  the  Hanford  Reach  National 
Monument  (Monument)  .-Additionally, 
the  Committee  will  help  to  ensure  that 
during  development  of  the  CCP/EIS.  we 
consider  the  land-use  visions  and 
perspectives  of  affected  stakeholders 
within  the  framework  of  the  directives 
of  Presidential  Proclamation  7319,  June 
9.  2000:  the  DOE  Hanford  Site:  and  the 
policy  re>quirements  of  the  National 
Wildlife  Refuge  System. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Hughes.  Project  Leader,  Hanford  Reach 
National  Monument/Saddle  Mountain 
National  Wildlife  Refuge,  3250  Port  of 
Benton  Boulevard,  Richland,  WA  99352. 
Telephone:  (509)  371-1801.       . 
SUPPLEMENTARY  INFORMATION:  We  are 
publishing  this  notice  in  accordance 
with  the  requirements  of  the  Federal 
Advisorv  Committee  Act  (5  U.S.C.  App.) 
(FACA).  The  .Secretary  of  the  Interior 
certifies  that  he  has  determined  that  the 
fonnafion  of  the  Committee  is  necessary 
and  is  in  the  public  interest. 

The  Committee  will  conduct  its 
operations  in  accordance  with  the 
provisions  of  FACA.  The  Committee 
will  report  to  the  Director  of  the  Service 
or  the  Director's  designee  and  will 
function  solelv  as  an  advisory'  body.  The 
Committee's  c:harter  directs  the 
Committee  to  provide  advice  to  the 
Service  and  DOE  regarding  the 
preparation  of  the  Monument  CCP/EIS, 
including  the  identification  of  planning 
issues  and  development  of  vision,  goals. 
objectives,  priorities,  and  management 
alternatives 

To  achieve  the  Committee's  goals,  the 
.Secretary  will  appoint  members  who 
can  effectively  represent  the  varied 
interests  associated  with  the  Monument. 
Members  will  represent  State,  local,  and 
tribal  governments;  economic  interests; 
environmental  organizations;  scientific 
and  academic  interests;  outdoor 
recreation  interests;  and  the  public-at- 
large.  Each  member  must  be  qualified 
on  the  basis  of  knowledge  and 
understanding  of  the  lands  and 
resources  of  the  Monument;  past 
e.xperience  working  with  government 
planning  processes;  ability  to  actively 
participate  in  diverse  team  settings; 
demonstrated  skill  in  working  toward 
mutually  beneficial  solutions  to 
(omple.x  issues;  and  commitment  to 
attending  (Committee  meetings. 

The  Committee  will  meet  at  such 
intervals  as  are  necessary  to  carry  out  its 


functions.  We  expect  that  the 
Committee  will  meet  at  least  six  times 
per  vear.  The  Service  will  provide 
necessary  support  services  to  the 
Committee.  All  meetings  of  the 
Committee  and  any  subcommittee 
established  by  the  Committee  will  be 
open  to  the  public.  The  public  will  have 
the  opportunity  to  provide  input  at  all 
meetings. 

The  Committee  will  continue  for  the 
length  of  time  required  to  complete  the 
Monument  CCP/EIS  (estimated  to  be 
approximately  2  years). 

Fifteen  days  after  publication  of  this 
notice  in  the  Federal  Register,  a  copy  of 
the  Committee's  charter  will  be  filed 
with  the  Committee  Management 
Secretariat,  General  Services, 
Administration:  Committee  on 
Environment  and  Public  Works,  United 
States  Senate;  Committee  on  Resources, 
United  States  House  of  Representatives; 
and  the  Library  of  Congress. 

The  Certification  for  establishment  is 
published  below. 

Certification 

I  hereby  certify  that  the  Hanford 
Reach  National  Monument  Federal 
Planning  Advisory  Committee  is 
necessary  and  is  in  the  public  interest 
in  connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
the  Interior  by  Presidential 
Proclamation  7319  of  June  9,  2000, 
Establishment  of  the  Hanford  Reach 
National  Monument.  The  Committee 
will  assist  the  Fish  and  Wildlife  Service 
and  the  Department  of  Energy  by 
providing  advice  on  the  preparation  of 
a  Comprehensive  Conservation  Plan  and 
assoqiated  Environmental  Impact 
Statement  for  the  Monument. 

Dated:  December  19,  2000. 
Bruce  Babbitt, 

Serretarv  of  the  Interior. 

(PR  Do( .  00-32940  Filed  12-2fi-()0:  8:45  am) 

BILLING  CODE  4310-5^P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit:  Correction 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice:  correction. 

SUMMARY:  We  published  a  notice  on 
November  28,  2000.  (65  FR  70931) 
identifying  an  application  request  as 
PRT-033790.  The  correct  application 
request  is  identified  as  PRT-036053. 

DATES:  We  will  accept  comments  on  this 
notice  on  or  before  January  18,  2000. 


ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Director, 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlie  Chandler  (800)  358-2104. 
Division  of  Management  Authority.  U.S. 
Fish  and  Wildlife  Service. 
SUPPLEMENTARY  INFORMATION:  On 
November  28,  2000,  we  published  a 
notice  requesting  comments  on  the 
receipt  of  an  application  for  a  permit 
from  White  Oak  Conservation  Center, 
Yulee,  FL,  to  import  2  captive  bred 
cheetahs  [Acinonyx  jubatus)  from 
Wassenaeir  Wildlife  Breeding  Centre,  the 
Netherlands,  for  the  purpose  of  captive 
propagation.  The  permit  application 
mistakenly  identified  the  application 
request  as  PRT-033790.  The  correct 
application  request  should  be  identified 
as  PRT-036053. 

Dated:  December  20,  2000. 
Anna  Barry, 

Branch  of  Permits.  Division  of  Management 
.'\uthority. 

|FR  Doc.  00-32937  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit;  Correction 

agency:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Notice:  Correction. 

SUMMARY:  We  published  a  notice  on 
October  26,  2000,  (65  FR  64230) 
identifying  the  population  where  the 
polar  bear  was  harvested  as  Cambridge 
Bay  in  PRT-034958.  The  polar  bear  was 
harvested  from  M'Clintock  Channel 
population. 

DATES:  We  will  accept  comments  on  this 
notice  on  or  before  January  18,  2000. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Director, 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlie  Chandler  (800)  358-2104, 
Division  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service. 
SUPPLEMENTARY  INFORMATION:  On 
October  26,  2000,  we  published  a  notice 


requesting  comment  on  the  receipt  of  an 
application  for  a  permit  from  Phil 
Mancuso  to  import  a  polar  bear  (L'rsus 
maritimus]  sport-hunted  from  the 
Cambridge  Bay  population  in  Canada 
for  personal  use.  The  correct  application 
request  is  for  a  bear  harvested  from  the 
M'Clintock  Channel  population. 

Dated:  December  20.  2000. 
Anna  Barry, 

Branch  of  Permits.  Division  of  .Management 

Authority. 

[FR  Doc.  00-32938  Filed  12-26-00:  8:45  am] 

BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Approval 

The  following  applicant  has  applied 
for  approval  to  conduct  certain  activities 
with  birds  that  are  protected  in 
accordance  with  the  Wild  Bird 
Conservation  Act  of  1992.  This  notice  is 
provided  pursuant  to  section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992. 
50  CFR  15.26(c). 

Applicant:  Mr.  Jerry  Jennings, 
Fallbrook,  California,  on  behalf  of  the 
Toucan  Preservation  Center  (CB006). 
The  applicant  wishes  to  amend 
approved  cooperative  breeding  program 
CB006  to  include  Red-billed  toucan 
(Ramphastos  tucanus  tucanus).  The 
Toucan  Preservation  Center  maintains 
responsibility  for  oversight  of  this 
program. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive.  Room  700,  Arlington, 
Virginia  22203,  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 


Dated:  December  20.  2000 
Andrea  Gaski, 

Chief.  Branch  of  CITES  Operations.  Division 

of  Management  Authority. 

[FR  Doc.  00-32939  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  4310-S5-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-660-00-71 2a-HA] 

Restrictions  on  Use  of  Public  l^nds 

AGENCY:  Bureau  of  Land  Management. 
Palm  Springs-South  Coast  Field  Office, 
Desert  t)istrict.  California,  Department 
of  the  Interior. 

ACTION:  Notice-temporary  closure  of 
public  lands  to  motorized  vehicles. 

SUMMARY:  In  compliance  with  title  43 
Code  of  Federal  Regulations  (CFR), 
subpart  8341.2(a).  notice  is  hereby  given 
that  the  Bureau  of  Land  Management 
(BLM)  prohibits  persons  from  operating 
motor  vehicles  on  public  lands  within 
the  Windy  Point  areas.  Riverside 
County.  The  public  lands  hereby  closed 
to  motorized  vehicles  include  all  such 
lands  within  '4  E  Section  14,  Section 
22.  Section  23.  and  W  "2  /  NE  '  4 
Section  24,  Township  3S,  Range  3E. 
This  closure  shall  be  in  effect  year- 
round  from  January  31.  2001  until 
completion  of  the  Coachella  Valley 
Multiple  Species  Habitat  and  Natural 
Communities  Conservation  Management 
Plan,  which  addresses  all  aspects  of  the 
habitat  use.  including  any  restrictions  to 
motorized  vehicles. 
SUPPLEMENTARY  INFORMATION:  On 
September  25.  1980.  the  U.S. 
Department  of  the  Interior  Fish  and 
Wildlife  Service  (USFWS)  listed  the 
Coachella  Valley  Fringe-toed  Lizard 
(CVFTL).  as  "threatened"  under  the 
authoritv  of  the  Endangered  Species  Act 
(ESA)  of  1973,  as  amended.  The  State  of 
California  Fish  and  Game  Commission 
designated  the  CVFTL  as  "endangered". 
These  listings  were  prompted  by  the 
USFWS,  California  Department  of  Fish 
and  Game,  and  CVFTL  biologists/ 
researchers'  concerns  that  the  lizards' 
historical  range  was  being  rapidly 
reduced  by  agricultural  and  urban 
development,  along  with  the  presence  of 
off-highway  vehicles. 

The  CVFTL  is  specially  adapted  to 
live  in  an  environment  of  wind  blown 
(aeolian)  sand.  The  lizard's  body  shape, 
such  as  wedge-shaped  nose  and  fringed 
toes,  allow  it  to  run  easily  over  the  sand 
and  into  loose  surface  to  evade 
predators  or  the  heat  of  the  desert 
surface.  In  addition,  insects  and  some 
plant  material  in  the  blowsand 
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ecosystem  provuie  foDci  fur  thf  ( A'FTl. 
As  human  population  in  the  ( :oac:hellrt 
Valley  grows,  the  protection  of 
windblown  sand  dunes  btn  ome 
increasingly  important  for  CiVFTL 
habitat  and  survival. 

The  CV\tV  was  listed  as  endangered 
bv  the  USRVS  in  October  1998  under 
the  authority  of  the  ESA  of  1973.  a.s 
amended  The  CVMV  has  not  been 
listed  by  the  State  of  California  under  its 
Endangered  Species  Act. 

The  CVMV  occurs  primarilv  on  areas 
of  loose  windblown  sand  ui  the 
Coachella  Valley.  It  is  an  annual  or 
short-lived  perennial  plant  The  plant  is 
highlv  ephemeral  in  nature  with  growth 
highly  dependent  on  rainfall  patterns. 
Much  of  the  plant's  original  habitat  has 
been  lost  to  agricultural,  residential,  and 
business  development  Remaining 
habitat  is  threatened  by  these  impacts  as 
well  as  by  OHVs.  exotic  plant  invasuin 
and  wind  farnjs. 

The  CVFTL  is  intimately  associated 
with  it>  habitat,  virtually  anv  actiyity 
which  disturbs  or  destroys  habitat  will 
almost  certainly  destroy  individual 
lizards.  A  similar  relationship  exists  for 
the  CVMV  and  the  Flat-Tailed  Horned 
Lizard  (FTHLI   In  addition,  other  rare 
animals,  such  as  the  P^lm  Springs 
pocket  mouse.  (Coachella  Valley 'Palm 
Springs  ground  squirrel,  Coachella 
Valley  Jerusalem  cricket  and  Coachella 
giant  sand  treader  cricket,  which  have 
adapted  to  living  in  actively  moving 
sand  would  also  be  protected  if  this 
closure  were  implemented. 

It  was  determined  by  the  BLM  that  the 
venue  for  addressing  the  management  of 
OHVs  in  the  VVindv  Point  area  is  the 
CVMSHCP.  which  IS  currently  in 
development 

Any  person  who  fails  to  comply  with 
this  order  may  be  subject  to  the 
penalties  provided  in  4.3  CFR  8360.0-7. 

FOR  ADOmONAL  INFORMATJON  CONTACT: 

Anna  Atkinson.  BLM.  Palm  Springs- 
South  Coast  Field  Office.  P  O  Box  1260. 
North  Palm  Springs.  CA  92258. 
telephone  760-251-4824 

Gavin  Wright.  BLM.  Palm  Springs- 
South  Coast  Field  Office.  P  O  Box  1260. 
North  Palm  Springs.  CA  92258. 
telephone  760-251—4855 

Dated:  November  28.  2000. 
lames  G.  Kenna, 

Field  ManaiJcr 

IFK  Doc  .  00-33016  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  4310-40-U 


DEPARTMENT  OF  THE  INTERIOR 


Bureau  of  Land  Management 
[Docket  No.  UT-912-01-115O-AE-24-1A] 

Notice  of  Utah  Resource  Advisory 
Council  Meeting 

agency:  Bureau  of  Land  Management, 

Interior 

ACTION:  Notice  of  Utah  Resource 

.\dvisory  (Council  meeting. 


Robinson.  Asa  P.,  Historic  District, 
Roughly  bounded  by  Cross,  Prince. 
Faulkner,  and  Watkins  Sts..  and 
Robinson  Ave..  Conway.  00001645 


SUMMARY:  The  Bureau  of  Land 
Management's  Ctah  Statewide  Resource 
.•\dvisorv  Council  will  be  having  a  (me- 
day  Orientation  to  BLM  meeting  on 
February  6,  2001. 

The  meeting  is  being  held  at  the 
Bureau  of  Land  Management's  Utah 
State  Office.  .524  South  State  Street.  Salt 
Lake  City,  from  8:00  until  4:00.  A  public 
comment  period  is  scheduled  from 
12  .^0-1  00.  where  members  of  the 
public  may  address  the  council.  All 
meetings  are  open  to  the  public, 
however,  transportation,  lodging,  and 
meals  are  the  responsibility  of  the 
partu  ipating  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sherry  Foot.  Special  Programs 
Coordinator.  Utah  State  Office.  Bureau 
of  Land  Management.  324  South  State 
Street.  Salt  Lake  City.  Utah.  84111: 
phone  (801)  539-4195. 

U,ite>i    I)w  umber  19.  liOOO. 
Sallv  Wisely. 
Statf  Directur 

IFR  ^^o,    n(>-33()l"i  Filed  12-26-00.  8:45  am] 
BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  16.  2000.  Pursuant  to  section 
60. 1 3  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  .Service.  1849  C  St.  N\V. 
NC40(),  Washington.  DC  20240.  Written 
comments  should  be  submitted  by 
January  11.  2001 

Carol  D.  Shuil. 

Ki'rprr  ut  thv  \ational  Register. 

Arkansas 
Faulkner  County: 


California 

Riverside  County: 
San  Timoteo  Canyon  Schoolhouse. 
31985  San  Timoteo  Canyon  Rd.. 
Redlands.  00001646 

Colomdo 

Denver  County: 

Chamber  of  Commerce  Building.  1726 
Champa  St..  Denver.  00001647 
Fremont  County. 

South  CanonHigh  School.  1020  Park 
Ave..  Canon  City,  00001648 

Connecticut 

Tolland  County: 

Farwell  Barn,  Horsebarn  Hill  Rd., 
Mansfield,  00001649 

Florida 

Sarasota  County: 
Harding  Circle  Historic  District. 
Roughly.  John  Ringling  Blvd..  St. 
Armands  Cir..  and  Blvd.  of 
Presidents,  Sarasota.  00001650 

loiva 

Black  Hawk  County: 
Bennington  No.  4,  Jet.  of  Bennington 
and  Sage  Rds.,  Waterloo,  00001651 
Clay  County: 

Logan  Center  School  No. 5.  Jet.  of 
420th  St.  and  310th  Ave..  Dickens, 
00001652 
Johnson  County: 
Stone  Academy.  lA  1.  2  mi.  N.  of 
Solon,  Solon.  00001653 
Jones  County: 

Antioch  School.  lA  64.  4  mi.  E.  of 
Anamosa.  Anamosa.  00001654 
Monona  County: 
Mann  School  No.  2.  Oak  Ave,  3.5  mi. 
NW  of  Preparation  Canyon  State 
Park  entrance,  Moorhead.  00001655 

Xfassachusetts 

Barnstable  County: 

Fort  Hill  Rural  Historic  District,  Fort 
Hill  Rd.  Cape  Cod  National 
Seashore.  Eastham.  00001656 
Hampshire  County: 
Lockville  Historic  District,  College 
Hwy..  Southampton.  00001657 

Missouri 

Adair  County: 

Smith,  Orie  J..  Black  and  White  Stock 
Farm  Historic  District,  .5  mi.  SE  of 
Jet.  of  MO  P  and  Co.  Rd.  1 29B. 
Kirksville.  00001658 
Linn  County: 
Linn  County  Jail  and  Sheriffs 
Residence.  102  N.  Main  St., 
Linneus,  00001659 
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Nebraska 

Madison  County: 
Skala  House,  Town  Park,  Battle  Creek, 
00001660 

New  York 

Otsego  County: 
West  Burlington  Memorial  Church, 
NY  80,  West  Burlington,  00001661 

Ohio 

Cuyahoga  County: 
Federal  Knitting  Mills  Building, 
2860-2894  Detroit  Ave.,  Cleveland, 
00001662 

Lorain  County: 

Elyria  Downtown — West  Avenue 
Historic  District,  (Elyria  MRA), 
Roughly  bounded  by  Railroad,  East 
Ave.  5th  St.  and  West  Ave.,  Elyria, 
00001663 

Texas 

Fayette  County: 

Fayette  County  Courthouse  Square 
Historic  District,  Roughly  bounded 
by  Main,  Lafayette,  Franklin, 
Colorado,  Jefferson,  Washington, 
and  Crockett  Sts.,  La  Grange, 
00001664 
Harris  County: 

Union  Transfer  and  Storage  Building, 
1113  Vine  St.,  Houston,  00001665 

Virginia 

Albemarle  County: 
Mount  Ida,  VA  795,  Scottsville, 
00001666 
Richmond  Independent  city: 
West  Broad  Street  Commercial 
Historic  District,  1300-1600  West 
Broad  St.,  Richmond,  00001667 

Wisconsin 

Eau  Claire  County: 
Gikling.  Gilbert,  House,  421  Talmadge 
St..  Eau  Claire,  00001668 
Eau  Claire  County: 
Oatman  Filling  Station,  102  Ferry  St., 

Eau  Claire,  00001669 
Schwahn,  William  and  Tilla,  447 
McKinlev  Ave.,  Eau  Claire, 
00001670 

Werner,  Dr.  Nels,  House,  443 
Roosevelt  Ave.,  Eau  Claire, 
00001671 

Wyoming 

Niobrara  County: 
C  and  H  Refinery  Historic  District, 
402  W.  8th  St.,  Lusk,  00001672 
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BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Office  of  the  State 
Archaeologist,  University  of  Iowa,  Iowa 
City,  I A 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Office  of  the 
State  Archaeologist,  University  of  Iowa, 
Iowa  City,  LA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Office  of  the 
State  Archaeologist,  University  of  Iowa, 
professional  staff  in  consultation  with 
the  California  Native  American  Heritage 
Commission  and  representatives  of  the 
Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria.  California:  the 
Table  Mountain  Rancheria  of  California: 
the  Tule  River  Indian  Tribe  of  the  Tule 
River  Reservation,  California:  the  Big 
Sandy  Rancheria  of  Mono  Indians  of 
California;  the  Cold  Springs  Rancheria 
of  Mono  Indians  of  California;  the 
Northfork  Rancheria  of  Mono  Indians  of 
California;  the  lone  Band  of  Miwok 
Indians  of  California:  the  Chicken  Ranch 
Rancheria  of  Me-Wuk  Indians  of 
California;  the  Jackson  Rancheria  of  Me- 
Wuk  Indians  of  California;  the  Shingle 
Springs  Band  of  Miwok  Indians.  Shingle 
Springs  Rancheria  (Verona  Tract). 
California;  and  the  Tuolumne  Band  of 
Me-Wuk  Indians  of  the  Tuolumne 
Rancheria  of  California. 

At  an  unknown  date,  human  remains 
representing  four  individuals  were 
removed  from  unknown  locations  in  the 
San  Joaquin  Valley.  CA.  by  John  Morrie. 
of  Fort  Madison,  LA.  In  1994.  the  Morrie 
family  transferred  these  human  remains 
to  the  Office  of  the  State  Archaeologist 
Burials  Program.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 


Morphological  evidence  indicates  that 
these  individuals  are  Native  American 
based  on  dental  wear  and  cranial 
features.  The  limited  accession 
information  indicates  that  these  human 
remains  were  collected  within  the  San 
Joaquin  Valley.  CA,  and  are  identified  as 
late  precontact  to  early  historic  Yokuts 
Indians.  Yokuts-speaking  peoples 
occupied  the  entire  San  Joaquin  Valley 
at  the  time  of  European  contact,  and  had 
been  living  in  the  valley  for  a  long  time. 
Archeological.  linguistic,  ethnographic, 
and  oral  historical  evidence  suggests 
that  the  Yokuts  and  their  ancestors 
inhabited  the  region  since  500  B.C. 

Based  on  the  above-mentioned 
information,  officials  of  Office  of  the 
State  Archaeologist,  University  of  Iowa, 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  four  individuals  of  Native 
American  ancestry.  Also,  officials  of  the 
Office  of  the  State  Archaeologist. 
University  of  Iowa,  have  determined 
that,  pursuant  to  43  CFR  10.2  (e).  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  the  Santa  Rosa  Indian 
Community  of  the  Santa  Rosa 
Rancheria.  California:  the  Table 
Mountain  Rancheria  of  California:  the 
Tule  River  Indian  Tribe  of  the  Tule 
River  Reser\'ation.  California:  the  Big 
Sandy  Rancheria  of  Mono  Indians  of 
California:  the  Cold  Springs  Rancheria 
of  Mono  Indians  of  California;  the 
Northfork  Rancheria  of  Mono  Indians  of 
California;  the  lone  Band  of  Miwok 
Indians  of  California:  the  Chicken  Ranch 
Rancheria  of  Me-Wuk  Indians  of 
California:  the  Jackson  Rancheria  of  Me- 
Wuk  Indians  of  California;  the  Shingle 
Springs  Band  of  Miwok  Indians.  Shingle 
Springs  Rancheria  (Verona  Tract). 
California;  and  the  Tuolumne  Band  of 
Me-Wuk  Indians  of  the  Tuolumne 
Rancheria  of  California. 

This  notice  has  been  sent  to  officials 
of  the  California  Native  American 
Heritage  Commission:  the  Santa  Rosa 
Indian  Community  of  the  Santa  Rosa 
Rancheria,  California;  the  Table 
Mountain  Rancheria  of  California;  the 
Tule  River  Indian  Tribe  of  the  Tule 
River  Reservation.  California;  the  Big 
Sandy  Rancheria  of  Mono  Indians  of 
California;  the  Cold  Springs  Rancheria 
of  Mono  Indians  of  California;  the 
Northfork  Rancheria  of  Mono  Indians  of 
California;  the  lone  Band  of  Miwok 
Indians  of  California:  the  Chicken  Ranch 
Rancheria  of  Me-Wuk  Indians  of 
California;  the  Jackson  Rancheria  of  Me- 
Wuk  Indians  of  California;  the  Shingle 
Springs  Band  of  Miwok  Indians.  Shingle 
Springs  Rancheria  (Verona  Tract). 
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California;  and  the  Tuolumne  Band  of 
Me-Wuk  Indians  of  the  Tuolumne 
Rancheria  of  California.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  culturally  affdiated  with 
these  human  remains  should  contact 
Shirley  Schermer.  Burials  Program 
Director.  Office  of  the  State 
,\rchaeologist.  700  Clmton  Street 
Building.  Universitv  of  Iowa,  Iowa  City. 
lA  52242,  telephone  (319)  384-0740, 
before  [anuarv'  26.  2001.  Repatriation  of 
the  human  remains  to  the  Santa  Rosa 
Indian  Community  of  the  Santa  Rosa 
Rancheria.  California;  the  Table 
Mountain  Rancheria  of  California;  the 
Tule  River  Indian  Tribe  of  the  Tule 
River  Reservation,  California;  the  Big 
Sandy  Rancheria  of  Mono  Indians  of 
California;  the  Cold  Springs  Rancheria 
of  Mono  Indians  of  California;  the 
Northfork  Rancheria  of  Mono  Indians  of 
California;  the  lone  Band  of  Miwok 
Indians  of  California;  the  Chicken  Ranch 
Rancheria  of  Me-Wuk  Indians  of 
California;  the  Jackson  Rancheria  of  Me- 
Wuk  Indians  of  California;  the  Shingle 
Springs  Band  of  Miwok  Indians,  Shingle 
Springs  Rancheria  (Verona  Tract), 
California;  and  the  Tuolumne  Band  of 
Me-Wuk  Indians  of  the  Tuolumne 
Rancheria  of  California,  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Datec):  \u\>'mbfr  20.  2000, 
lohn  Robbins. 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
|FR  Dix:.  00-32917  Filed  12-26-00;  8:45  am] 
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DEPARTMENT  OF  THE  l^frERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Control  of  the  Southwestern  Region, 
U.S.  Forest  Service,  Department  of 
Agriculture,  Albuquerque,  NM,  and  in 
the  Possession  of  the  Office  of  the 
State  Archaeologist,  University  of 
Iowa,  Iowa  City,  lA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPR.\).  43  CFR  10.9,  of  the 
completion  of  an  inventorv'  of  human 
remains  and  associated  funerary-  objects 
in  the  control  of  the  Southwestern 
Region,  U.S.  Forest  Service,  Department 
of  Agriculture.  Albuquerque,  NM,  and 
in  the  possession  of  the  Office  of  the 


State  Archaeologist,  University  of  Iowa. 
Iowa  City,  lA 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10  2  (c)  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  as,sessment  of  the  human 
remains  was  made  by  the  Office  of  the 
State  Archaeologist,  University  of  Iowa, 
professional  staff  in  consultation  with 
representatives  of  the  Ak  Chin  Indian 
Community  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation,  Arizona;  the  Gila 
River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona;  the 
Hopi  Tribe  of  Arizona;  the  Salt  River 
Pima-Maricopa  Indian  Community  of 
the  Salt  River  Reservation.  Arizona;  the 
Tohono  O'odham  Nation  of  Arizona; 
and  the  Zuni  Tribe  of  the  Zuni 
Reservation.  New  Mexico. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  bv  an  unknown  person  from  a 
grave  in  the  Sierra  Ancha  Experimental 
Forest.  Tonto  National  Forest.  Gila 
County,  AZ.  In  1994,  the  remains  were 
discovered  in  the  collections  of  the  Iowa 
State  University,  Ames.  lA,  and 
transferred  to  the  Office  of  the  State 
Archaeologist  Burials  Program.  No 
laiown  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Limited  accession  information 
indicates  that  these  human  remains 
were  recovered  from  a  grave  within  the 
Sierra  Ancha  Experimental  Forest, 
Tonto  National  Forest.  AZ. 
Morphological  cranial  features  and 
crraniometric  evidence  indicate  that  this 
individual  is  Native  American. 
Archeological  and  settlement  sites 
within  the  Sierra  Ancha  Experimental 
Forest  have  been  identified  as  Anasazi, 
Mogollon.  Hohokam.  and  historically 
Hopi.  Zuni.  and  Pima.  The  Anasazi, 
Mogollon,  and  Hohokam  sites  in  this 
area  are  considered  ancestral  to  the  Ak 
Chin  Indian  Community,  the  Gila  River 
Indian  Community,  the  Hopi  Tribe,  the 
Salt  River  Pima-Maricopa  Indian 
(Community,  the  Tohono  O'odham 
Nation,  and  the  Zuni  Tribe,  based  on 
archeological  evidence  indicating 
cultural  continuity  since  early 
precontact  times,  historical  documents, 
and  oral  histor\-. 

Based  on  the  above-mentioned 
information,  officials  of  the 
Southwestern  Region,  U.S.  Forest 
Service,  Department  of  Agriculture, 


have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestr>'.  Also,  officials  of  the 
Southwestern  Region,  U.S.  Forest 
Service.  Department  of  Agriculture, 
have  determined  that,- pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the  Ak 
Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation. 
Arizona;  the  Gila  River  Indian 
Community  of  the  Gila  River  Indian 
Reservation,  Arizona;  the  Hopi  Tribe  of 
Arizona;  the  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation.  Arizona:  the  Tohono 
O'odham  Nation  of  Arizona;  and  the 
Zuni  Tribe  of  the  Zuni  Reservation,  New 
Mexico. 

This  notice  has  been  sent  to  officials 
of  the  Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona:  the  Gila  River  Indian 
Community  of  the  Gila  River  Indian 
Reservation,  Arizona:  the  Hopi  Tribe  of 
Arizona;  the  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  the  Tohonn 
O'odham  Nation  of  Arizona;  and  the 
Zuni  Tribe  of  the  Zuni  Reservation,  New 
Mexico.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Dr.  Frank  E. 
Wozniak,  NAGPRA  Coordinator. 
Southwestern  Region.  USD  A  Forest 
Service,  517  Gold  Avenue  SW.. 
Albuquerque.  NM  87102.  telephone 
(505)  842-3238.  before  January  26,  2001. 
Repatriation  of  the  human  remains  to 
the  Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  the  Gila  River  Indian 
Community  of  the  Gila  River  Indian 
Reservation,  Arizona;  the  Hopi  Tribe  of 
Arizona;  the  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation.  Arizona;  the  Tohono 
O'odham  Nation  of  Arizona;  and  the 
Zuni  Tribe  of  the  Zuni  Reservation.  New 
Mexico  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  December  11,  2000. 
Jolin  Robbins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  00-32919  Filed  12-26-00;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  the  Office  of  the  State 
Archaeologist,  University  of  Iowa,  Iowa 
City,  lA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Office  of  the 
State  Archaeologist,  University  of  Iowa, 
Iowa  City,  lA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
Nationed  Park  Service  is  not  responsible 
for  the  determinations  writhin  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Office  of  the 
State  Archaeologist,  University  of  Iowa 
professional  staff  in  consultation  with 
representatives  of  the  Hopi  Tribe  of 
Arizona:  the  Pueblo  of  Acoma,  New 
Mexico;  the  Pueblo  of  Cochiti,  New 
Mexico:  the  Pueblo  pf  Jemez,  New 
Mexico;  the  Pueblo  of  Isleta,  New 
Mexico;  the  Pueblo  of  Laguna,  New 
Mexico;  the  Pueblo  of  Nambe,  New 
Mexico;  the  Pueblo  of  Picnris,  New 
Mexico;  the  Pueblo  of  Pojoaque,  New 
Mexico;  the  Pueblo  of  San  Felipe,  New 
Mexico;  the  Pueblo  of  San  Juan,  New 
Mexico:  the  Pueblo  of  San  Ildefonso, 
New  Mexico:  the  Pueblo  of  Sandia,  New 
Mexico:  the  Pueblo  of  Santa  Ana,  New 
Mexico;  the  Pueblo  of  Santa  Clara,  New 
Mexico;  the  Pueblo  of  Santo  Domingo, 
New  Mexico:  the  Pueblo  of  Taos,  New 
Mexico:  the  Pueblo  of  Tesuque,  New 
Mexico;  the  Pueblo  of  Zia,  New  Mexico; 
and  the  Zuni  Tribe  of  the  Zuni 
Reservation,  New  Mexico. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  from  an  luiknown  site  near 
Gran  Quivira,  Torrance  County,  NM,  by 
an  unknown  local  rancher.  At  an 
unknown  date,  these  remains  were 
transferred  to  John  Morrie,  Ft.  Madison, 
LA.  In  1994,  the  Morrie  family 
transferred  these  remains  to  the  Iowa 


Office  of  the  State  Archaeologist  Burials 
Program.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

According  to  available 
documentation,  these  remains  were 
excavated  from  a  burial  located  14  miles 
from  Grand  Quivira  National 
Monlunent,  and  the  remains  are  those  of 
a  "Piro  Pueblo"  person  who  lived 
approximately  400-700  years  ago.  The 
remains  were  buried  sitting  up.  The 
region  around  Gran  Quivira,  known  as 
the  Salinas  District,  was  the  easternmost 
area  of  ancient  pueblo  settlements.  From 
archeological  evidence.  Puebloan 
peoples  built  numerous  large 
settlements  beginning  around  A.D.  1200 
and  continuing  up  to  Spanish  colonial 
times.  When  the  Spaniards  conquered 
the  region  in  the  17th  century,  they 
identified  several  groups  among  the 
pueblos,  whose  members  spoke  Piro. 
Tompiro,  and  Southern  Tiwa  languages. 
During  colonial  times,  the  villages  were 
abandoned  and  the  inhabitants  were 
resetUed  at  Isleta  del  Sur,  today  the 
Ysleta  Del  Sur  Pueblo  of  Texas,  near  El 
Paso,  TX,  and  among  other  Rio  Grande 
pueblos  in  New  Mexico. 

At  an  unknown  date,  human  remains 
representing  two  individuals  were 
removed  from  an  unknown  site  on  a 
ranch  near  Cuba,  Sandoval  County.  NM. 
by  an  unknown  person.  At  an  unknown 
date,  these  remains  were  transferred  to 
John  Morrie,  Ft.  Madison.  LA.  In  1994, 
the  Morrie  family  transferred  these 
remains  to  the  Iowa  Office  of  the  State 
Archaeologist  Burials  Program.  No 
known  individuals  were  identified.  No 
associated  fimerary  objects  are  present. 

Information  provided  by  Mr.  Morrie 
states  that  these  remains  were  found  in 
isolated  ruins,  either  pithouses  or 
pueblos,  and  were  buried  sitting  up. 
Pithouses  appear  during  the 
Basketmaker  II  period  (200  B.C.-A.D. 
400),  and  above-ground  structures  begin 
to  appear  in  Basketmaker  Ill-Pueblo  I 
(A.D.  400-900).  Isolated  pueblos  are 
common  during  Pueblo  II  (A.D.  900- 
1100),  and  are  generally  replaced  by 
large  aggregated  pueblos  during  Pueblo 
ni  (A.D.  1100-1300).  The  available 
evidence  suggests  that  these  remains 
date  to  the  late  Basketmaker  or  early 
Pueblo  periods.  Archeological  evidence, 
including  architecture,  social 
organization,  material  cultiu-e,  and 
ceremonial  practices,  combined  with 
physical  anthropological  evidence  and 
oral  tradition  indicate  that  both  the 
Basketmaker  and  Pueblo  cultures, 
collectively  known  as  Anasazi,  are 
ancestral  to  the  present-day  Pueblo 
peoples  of  the  southwestern  United 
States, 


In  1943.  human  remains  representing 
one  individual  were  removed  from  an 
unknown  site  near  Truth  or 
Consequences,  Sierra  County.  NM,  by 
Powell  Eugene  Bering.  At  an  unknown 
date,  these  remains  were  transferred  to 
John  Morrie.  Ft.  Madison.  lA.  In  1994. 
the  Morrie  family  transferred  these 
remains  to  the  Iowa  Office  of  the  State 
Archaeologist  Burials  Program.  No 
known  individual  was  identified.  No 
associated  funerar>'  objects  are  present. 

These  remains  have  been  identified  as 
a  person  of  the  Mimbres  tradition,  based 
on  a  funerary  bowl  that  is  no  longer 
associated  with  the  remains.  The 
Mimbres  tradition,  which  flourished  in 
southeastern  New  Mexico  circa  A.D. 
1000-1150,  is  noted  for  its  distinctive 
black-on-white  ceramic  styles.  Mimbres 
was  a  local  variant  of  the  Mogollon 
culture,  which  was  found  across  a  broad 
area  of  Arizona  and  New  Mexico. 
Archeological  evidence,  including 
ceramics,  art  styles,  and  architecture, 
indicates  that  the  people  6f  the  late 
Mogollon/Mimbres  tradition  were  a  part 
of  the  Pueblo  tradition. 

During  the  1930's,  human  remains 
representing  one  individual  were 
removed  from  the  area  of  Mesa  Verde. 
Montezuma  County.  CO.  by  an 
unknown  individual.  In  1982.  these 
remains  were  donated  to  Iowa  State 
University.  Ames.  LA.  and  in  1994  were 
transferred  to  the  Iowa  Office  of  the 
State  Archaeologist  Burials  Program.  No 
known  individual  was  identified.  No 
associated  funerarj'  objects  are  present. 

The  Mesa  Verde  area  was  the  center 
of  an  important  cultural  development 
known  as  the  San  Juan  Anasazi, 
between  A.D.  700  and  A.D.  1300, 
archeologiccdly  classified  as  Pueblo  I-III 
periods,  during  which  people 
established  aggregated  agricultural 
villages  with  distinctive  architecture, 
ceramics,  and  ceremonial  practices.  The 
skull  in  the  Office  of  the  State 
Archaeologist's  possession  displays 
marked  flattening  of  the  back  of  the 
skull  (posterior  parieteds)  related  to 
cradleboard  use,  a  notable  feature  of  the 
Pueblo  period  cultxiral  practices  in  the 
Mesa  Verde  region.  Oral  history, 
supported  by  the  archeological  evidence 
for  continuity  of  architecture,  social 
organization,  ceremonial  practices,  and 
material  culture,  demonstrates  that  the 
Anasazi  of  the  Mesa  Verde  region  were 
ancestors  of  the  modem  Pueblo  peoples. 

Based  on  the  above-mentioned 
information,  officials  of  the  Office  of  the 
State  Archaeologist,  University  of  Iowa, 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  five  individuals  of  Native 
American  ancestry.  Also,  officials  of  the 
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Office  of  the  State  Archaeologist, 
University  of  Iowa,  have  determined 
that,  pursuant  to  4.3  CFR  1(3.2  {el,  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  the  Hopi  Tribe  of  .\riz(ina; 
the  Pueblo  of  Acoma.  New  Mexico:  the 
Pueblo  of  Cochiti,  New  Mexico;  the 
Pueblo  of  jemez.  New  Mexico:  the 
Pueblo  of  Isleta.  New  Mexico;  the 
Pueblo  of  Laguna,  New  Mexico;  the 
Pueblo  of  Nambe.  New  Mexico:  the 
Pueblo  of  Picuris,  New  Mexico;  the 
Pueblo  of  Pojoaque,  New  Mexico,  the 
Pueblo  of  San  Felipe.  New  Mexico;  the 
Pueblo  of  San  |uan.  New  Mexico;  the 
Pueblo  of  San  Ildefonso,  New  Mexico; 
the  Pueblo  of  Sandia.  New  Mexico;  the 
Pueblo  of  Santa  Ana,  New  Mexico;  the 
Pueblo  of  Santa  Clara.  New  Mexico;  the 
Pueblo  of  Santo  Domingo,  New  Mexico; 
the  Pueblo  of  Taos,  New  Mexico;  the 
Pueblo  of  Tesuque.  New  Mexico;  the 
Pueblo  of  Zia,  New  Mexico;  the  Ysleta 
del  Sur  Pueblo'  of  Texas:  and  the  Zuni 
Tribe  of  the  Zuni  Reservation.  New 
Mexico. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe  of  Arizona;  the  Pueblo 
of  Acoma,  New  Mexico;  the  Pueblo  of 
Cochiti,  New  Mexico;  the  Pueblo  of 
Jemez.  New  Mexico;  the  Pueblo  of  Isleta, 
New  Mexico;  the  Pueblo  of  Laguna,  New 
Mexico:  the  Pueblo  of  Nambe,  New- 
Mexico;  the  Pueblo  of  Picuris,  New 
Mexico:  the  Pueblo  of  Pojoaque,  New 
Mexico:  the  Pueblo  of  San  Felipe,  New- 
Mexico;  the  Pueblo  of  San  luan.  New 
Mexico;  the  Pueblo  of  San  Ildefonso, 
New  Mexico;  the  Pueblo  of  Sandia,  New 
Mexico:  the  Pueblo  of  Santa  Ana,  New- 
Mexico;  the  Pueblo  of  Santa  Clara.  New- 
Mexico:  the  Pueblo  of  Santo  Domingo. 
New  Mexico;  the  Pueblo  of  Taos,  New- 
Mexico:  the  Pueblo  of  Tesuque,  New- 
Mexico:  the  Pueblo  of  Zia,  New  Mexico; 
the  Ysleta  del  Sur  Pueblo  of  Texas;  and 
the  Zuni  Tribe  of  the  Zuni  Reservation. 
New  Mexico,  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  should  contact  Shirley 
Schermer.  Burials  Program  Director, 
Office  of  the  State  Archaeologist,  700 
Clinton  Street  Building,  University  of 
Iowa,  Iowa  City,  lA  52242.  telephone 
(319)  384-0740,  before  January  26.  2001. 
Repatriation  of  the  human  remains  to 
the  Hopi  Tribe  of  .•\rizona;  the  Pueblo  of 
Acoma.  New  Mexico;  the  Pueblo  of 
Cochiti,  New  Mexico;  the  Pueblo  of 
Jemez.  New  Mexico;  the  Pueblo  of  Isleta, 
New  Mexico;  the  Pueblo  of  Laguna,  New 
Mexico;  the  Pueblo  of  Nambe,  New- 
Mexico:  the  Pueblo  of  Picuris,  New 
Mexico,  the  Pueblo  of  Pojoaque,  New- 
Mexico;  the  Pueblo  of  San  Felipe.  New 


Mexico;  the  Pueblo  of  San  Juan.  New 
Mexico;  the  Pueblo  of  San  Ildefonso. 
New-  Mexico;  the  Pueblo  of  Sandia.  New 
Mexico;  the  Pueblo  of  Santa  Ana,  New- 
Mexico;  the  Pueblo  of  Santa  Clara,  New 
Mexico;  the  Pueblo  of  Santo  Domingo. 
New  Mexico;  the  Pueblo  of  Taos,  New 
Mexico;  the  Pueblo  of  Tesuque,  New- 
Mexico;  the  Pueblo  of  Zia,  New  Mexico: 
the  Ysleta  del  Sur  Pueblo  of  Texas:  and 
the  Zuni  Tribe  of  the  Zuni  Reservation, 
New  Mexico  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

DHtecl:  December  1 1 ,  2000. 
|ohn  Knbbins. 

Assistant  Director.  C.uHural  Resources 
Stewardship  and  Partnerships. 
jFR  Doc.  00-32918  Filed  12-26-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Office  of  the  State 
Archaeologist,  University  of  Iowa,  Iowa 
City,  lA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory'  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Office  of  the 
State  Archaeologist.  University  of  Iowa. 
Iowa  C:ity.  lA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  F'ark  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Office  of  the 
State  Archaeologist,  University  of  Iowa, 
professional  staff  in  consultation  with 
representatives  of  tht?  the  Iowa  Tribe  of 
Kansas  and  Nebraska;  the  Iowa  Tribe  of 
Oklahoma;  the  Sac  and  Fox  Tribe  of  the 
Mississippi  in  Iowa;  the  Sac  and  Fox 
Nation  of  Missouri  in  Kan.sas  and 
Nebraska:  the  Sac  and  Fox  Nation  of 
Oklahoma;  the  Ho-Chunk  Nation  of 
\Visc:oiisin,  the  Omaha  Tribe  of 


Nebraska;  the  Santee  Sioux  Tribe  of  the 
Santee  Reservation  of  Nebraska;  the 
Sisseton-Wahpeton  Sioux  Tribe  of  the 
Lake  Traverse  Reservation,  South 
Dakota;  the  Yankton  Sioux  Tribe  of 
South  Dakota;  the  Winnebago  Tribe  of 
Nebraska;  the  Otoe-Missouria  Tribe  of 
Indians,  Oklahoma;  the  Ponca  Tribe  of 
Nebraska:  the  Ponca  Tribe  of  Indians  of 
Oklahoma:  the  Three  Affiliated  Tribes  of 
the  Fort  Berthold  Reservation,  North 
Dakota;  the  Pawnee  Nation  of 
Oklahoma:  the  Lower  Sioux  Indian 
Community  of  Minnesota  Mdewakanton 
Sioux  Indians  of  the  Lower  Sioux:  the 
Flandreau  Santee  Sioux  Tribe  of  South 
Dakota:  the  Prairie  Band  Potawatomi 
Indians,  Kansas;  the  Citizen  Potawatomi 
Nation,  Oklahoma;  and  the  non- 
Federally  recognized  Mendota 
Mdewakanton  Dakota  Community. 

The  Office  of  the  State  Archaeologist, 
University  of  Iowa,  administers  the 
provisions  in  the  Code  of  Iowa  that 
provide  for  any  human  remains  over 
150  years  old  to  be  reburied  in  a  State 
cemetery.  The  Office  of  the  State 
Archaeologist,  University  of  Iowa,  has 
in  its  possession  the  human  remains  of 
a  minimum  of  339  Native  American 
individuals  from  Iowa  whose  cultural 
affiliation  is  unknown.  These  remains 
are  considered  "culturally 
unidentifiable"  under  NAGPRA,  43  CFR 
10.10  (g).  Federal  regulations  currently 
preclude  disposition  of  culturally 
unidentifiable  human  remains  absent  an 
overriding  legal  requirement  or  a 
recommendation  from  the  Secretary  of 
the  Interior,  43  CFR  10.9  (e)  (6).  In ' 
October  1997.  the  Iowa  Office  of  the 
State  Archaeologist.  University  of  Iowa, 
and  the  Office  of  the  State  Archaeologist 
Indian  Advisory  Committee,  a  group 
composed  of  representatives  of  Native 
American  tribes  in  and  from  Iowa, 
requested  permission  to  rebury  339 
"unidentified"  human  remains  in  the 
possession  of  the  Office  of  the  State 
Archaeologist,  University  of  Iowa,  in 
accordance  with  Iowa  law.  The  request 
was  supported  by  the  Iowa  Tribe  of 
Kansas  and  Nebraska,  the  Iowa  Tribe  of 
Oklahoma,  the  Sac  and  Fox  Nation  of 
Missouri  in  Kansas  and  Nebraska,  and 
the  Sac  and  Fox  Nation  of  Oklahoma. 

The  request  was  considered  by  the 
Native  American  Graves  Protection  and 
Repatriation  Review  Committee  at  its 
January  1998  meeting.  The  review 
committee  recommended  that  the  Office 
of  the  State  Archaeologist,  University  of 
Iowa,  reburv'  the  culturally 
unidentifiable  human  remains  in 
accordance  with  Iowa  law  following 
consultation  with  those  Federally- 
recognized  tribes  and  a  group  seeking 
Federal  recognition  that  presently  or 
formerly  lived  in  Iowa.  On  March  3. 
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1999.  the  Departmental  Consulting 
Archeologist,  writing  on  behalf  of  the 
Secretary  of  the  Interior,  concurred  with 
the  review  committee's 
recommendation  regarding  the 
disposition  of  the  339  culturally 
unidentifiable  human  remedns 
according  to  provisions  of  the  Code  of 
Iowa  263B.  Very  limited  and 
fragmentary  remains  of  three 
individuals  who  were  originally  listed 
in  the  Office  of  the  State  Archaeologist, 
University  of  Iowa,  inventory  of  himian 
remains  and  associated  funerary  objects 
could  not  be  determined  to  be  Native 
American,  and  they  will  be  reburied 
under  the  provisions  of  Iowa  law. 

Disposition  of  funerary  objects 
associated  with  culturally  unidentifiable 
human  remains  is  neither  governed  by 
the  Native  American  Graves  Protection 
and  Repatriation  Act  nor  addressed  by 
Code  of  Iowa  263B,  and  no  associated 
funerary  objects  are  included  in  this 
notice. 

At  an  unknown  date,  human  remains 
representing  four  individuals  were 
recovered  from  an  unknown  location  in 
Allamakee  County,  lA,  by  an  unknown 
collector.  At  an  unknown  date,  the 
human  remains  were  donated  to  the 
State  Historical  Society  of  Iowa.  In  1989, 
the  human  remains  were  transferred  to 
the  Office  of  the  State  Archaeologist 
from  the  State  Historical  Society  of 
Iowa,  No  knowTi  individuals  were 
identified.  These  remains  have  been 
identified  as  Native  American  based  on 
osteological  examination  and  the 
condition  of  the  bones.  These  human 
remains  cannot  be  dated  or  identified 
with  an  archeological  context,  and 
cannot  be  affiliated  with  any  present- 
day  Indian  tribe  or  group. 

Around  1929,  human  remains 
representing  a  minimum  of  10 
individuals  were  collected  by  Paul  Cota, 
a  local  collector  from  the  Decorah,  LA, 
area  at  an  unknown  location  on  a  bluff 
top  south  of  Harpers  Ferry,  Allamakee 
County,  LA.  At  an  unknown  date,  the 
human  remains  were  donated  to  Luther 
College,  Decorah,  LA,  In  1990,  the 
human  remains  were  transferred  to  the 
Office  of  the  State  Archaeologist.  No 
known  individuals  were  identified. 
These  remadns  have  been  identified  as 
Native  American  based  on  osteological 
examination,  the  condition  of  the  bones, 
probable  association  with  Native 
American  artifacts,  and  geographic 
location.  These  human  remains  cannot 
be  dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  the  1940*s  and  1950's,  human 
remains  representing  a  minimum  of 
seven  individuals  were  recovered  from 


unknown  sites  in  Allamakee  County 
and  possibly  other  northeastern  Iowa 
counties  during  surface  collections  or 
excavations  conducted  by  Henrv'  P. 
Field  and  unknown  collectors.  At 
unknown  dates,  Mr.  Field  and  unknown 
individuals  donated  the  human  remains 
to  Luther  College,  Decorah,  lA.  In  1987, 
the  human  remains  were  transferred  to 
the  Office  of  the  State  Archaeologist.  No 
known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  osteological 
examination  and  the  condition  of  the 
bones.  These  human  remains  cannot  be 
dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

At  an  unknown  date,  a  human  tooth 
representing  one  individual  was 
recovered  from  site  13AM243. 
Allamakee  County,  lA.  by  Gavin 
Sampson,  a  collector  from  northeastern 
Iowa,  At  an  unknown  date,  the  tooth 
was  donated  to  Luther  College,  Decorah, 
LA.  In  1995,  the  tooth  was  transferred  to 
the  Office  of  the  State  Archaeologist.  No 
known  individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  Site  13AM243  has  been 
identified  as  a  Late  Woodland  (A.D. 
300-1000)  site,  a  broad  archeological 
tradition  that  cannot  be  identified  with 
any  present-day  Indian  tribe  or  group. 

in  1990,  human  remains  representing 
one  individual  were  recovered  fi-om  an 
eroding  site,  13AM310,  Allamakee 
County,  LA,  by  a  local  resident.  The 
remains  were  given  to  an  Iowa 
Department  of  Natural  Resources  game 
warden  and  transferred  to  the  Office  of 
the  State  Archaeologist.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American-Euro-American  based  on  the 
osteological  examination.  Site  13AM310 
has  no  archeological  classification,  and 
the  human  remains  cannot  be  affiliated 
with  any  present-day  Indian  tribe  or 
group. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
collected  from  an  unknown  site 
northwest  of  Waterloo,  Black  Hawk 
County,  lA,  by  an  unknown  individual. 
In  1897,  the  human  remains  were 
donated  to  the  University  Museum, 
University  of  Northern  Iowa,  Cedar 
Falls,  LA,  by  J.C.  Hartman.  a  local 
collector.  In  1993.  the  human  remains 
were  transferred  to  the  Office  of  the 
State  Archaeologist.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  probable 
association  with  an  ancient  Native 


American  site  and  osteological 
examination.  These  human  remains 
cannot  be  dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  w-ith  any  present-day  Indian 
tribe  or  group. 

In  1908,  human  remains  representing 
eight  individuals  were  recovered  from 
13BN29,  Boone  County,  lA,  during 
excavations  conducted  by  Thompson 
Van  Hyning,  under  the  auspices  of  the 
Historical  Department  of  Iowa,  now  the 
State  Historical  Society'  of  Iowa.  In  1985, 
the  human  remains  in  the  possession  of 
the  State  Historical  Society  of  Iowa  were 
transferred  to  the  Office  of  the  State 
Archaeologist,  hi  1987,  additional 
human  remains  from  the  1908 
excavation  were  transferred  to  the  '    .ice 
of  the  State  Archaeologist  from  tht 
Boone,  lA.  city  library-.  No  information 
was  available  as  to  how  or  when  the 
library  acquired  the  human  remains.  No 
known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  the 
documented  association  with  an  ancient 
Native  American  site.  Site  13BN29  has 
been  identified  as  a  Middle  Woodland 
(100  B.C.-A.D.  300)  site,  a  broad 
archeological  tradition  that  cannot  be 
identified  w-ith  any  present-day  Indian 
tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
collected  from  either  site  13BN29  or  site 
13BN30,  Boone  County,  L\,  by  Robert 
Breckenridge.  professor  of  metallurgy, 
Iowa  State  University,  Ames,  lA.  At  an 
unknown  date,  the  remains  were 
donated  to  the  Iowa  State  University 
Archaeological  Laboratorv-,  Ames.  lA.  In 
1990.  the  Iowa  State  University 
Archaeological  Laboratory-  transferred 
the  remains  to  the  Office  of  the  State 
Archaeologist.  No  known  individuals 
were  identified.  These  remains  have 
been  identified  as  Native  American 
based  on  the  documented  association 
with  an  ancient  Native  American  site. 
Sites  13BN29  and  13BN30  have  been 
identified  as  Middle  Woodland  (100 
B.C.-A.D.  300)  sites,  a  broad 
archeological  tradition  that  cannot  be 
identified  with  any  present-day  Indiar 
tribe  or  group. 

In  1967,  human  remains  representing 
one  individual  were  recovered  from  site 
13CD10,  Cedar  County,  lA.  during 
archeological  excavations  conducted  by 
the  University  of  Iowa  Department  of 
Anthropology.  No  known  individual 
was  identified.  These  remains  have  been 
identified  as  Native  American  based  on 
the  documented  association  with  an 
ancient  Native  American  site.  Site 
13CD10  has  been  identified  as  a 
Woodland  (800  B.C.-A.D.  1000)  site,  a 
broad  archeological  tradition  that 
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cannot  be  identified  with  any  present- 
day  Indian  tribe  or  group 

Around  1991.  human  remains 
representing  one  individual  were 
recovered  from  a  rock  garden  near 
Mason  Citv.  Cerro  Gordo  County  \.\.  bv 
an  unnamed  person  In  1992.  the  human 
remains  were  turned  into  the  Iowa 
Department  of  Criminal  Investigation, 
and  transferred  to  the  Office  of  the  State 
Archaeologist  in  1993  following 
investigation  by  the  Iowa  Department  of 
Criminal  Investigation.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  osteological 
examination  and  the  condition  of  the 
bones.  These  human  remains  cannot  be 
dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group 

In  1964.  human  remains  representing 
18  individuals  were  recovered  from  2 
mounds  at  site  13CT1,  Clayton  County, 
lA,  during  excavations  conducted  by 
University  of  Iowa  Department  of 
Anthropology.  No  known  individuals 
were  identified.  These  remains  have 
been  identified  as  Native  American 
based  on  the  documented  association 
with  an  ancient  Native  American  site. 
Site  13CT1  contains  mounds  that  have 
been  identified  as  Late  Archaic  (2500- 
800  B.C.j/Earlv  Woodland  (800-100 
B.C.)  through  Late  Woodland  (AD.  300- 
1000)  The  human  remains  were 
recovered  from  mounds  identified  as 
Late  Archaic/Early  Woodland,  a  broad 
archeological  tradition  that  cannot  he 
identified  with  any  present-day  Indian 
tribe  or  group 

In  1979,  human  remains  representing 
a  minimum  of  one  individual  were 
recovered  from  site  13CT34.  Claxlon 
County.  L-\,  during  archeological 
excavations  conducted  by  Office  of  the 
State  Archaeologist  personnel.  Most  of 
the  human  remains  at  this  site  were 
previously  reburied.  but  some 
fragmentarv  remains  were  identified 
among  the  Office  of  the  State 
Archaeologist  coUectioils.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  Site  13CT34  has  been 
identified  as  a  Woodland  (800  B  C  -AD. 
1000)  site,  a  broad  archeological 
tradition  that  cannot  be  identified  with 
any  present-day  Indian  tribe  or  group. 

in  1979.  human  remains  representing 
a  minimum  of  three  individuals  were 
recovered  from  site  13CT36.  Clayton 
County.  lA,  during  archeological 
excavations  conducted  by  Office  of  the 
State  Archaeologist  personnel.  Most  of 
the  human  remains  at  this  site  were 


proviouslv  reburied,  but  some 
fragmentary  remains  were  identified 
among  the  Office  of  the  State 
Archaeologist  collections.  No  known 
individuals  were  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
.\merican  site.  Site  13CT36  has  been 
identified  as  a  Woodland  (800  B.C.-A.D. 
1000)  site,  a  broad  archeological 
tradition  that  cannot  be  identified  with 
any  present-day  Indian  tribe  or  group. 

in  1993.  human  remains  representing 
two  individuals  were  recovered  from 
site  13CY2b.  Clav  County.  lA,  by  Steve 
Swan  and  his  family  during  an  amateur 
excavation  and  were  turned  over  to  the 
Office  of  the  .State  Archaeologist.  No 
known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  the 
documented  association  with  an  ancient 
.Native  American  site.  Site  13CY26  has 
been  identified  as  having  multiple 
occupation  c:omponents  dating  to  the 
Woodland  (800  B.C.-A.D.  1000)  and 
Mill  Creek  (AD   1000-1200)  periods, 
but  these  human  remains  cannot  be 
dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  1967,  human  remains  representing 
a  minimum  of  four  individuals  were 
recovered  from  site  13DA64.  Dallas 
Countv.  lA.  by  the  landowners,  the 
DeCamps.  during  an  uncontrolled 
excavation,  and  were  turned  over  to  the 
Iowa  State  University  Archaeological 
Laboratory.  Ames.  lA.  In  1994,  the  Iowa 
State  University  Archaeological 
Laboratorv  transferred  the  human 
remains  to  the  Office  of  the  State 
Arc:haeologist.  No  known  individuals 
were  identified.  These  remains  have 
been  identified  as  Native  American 
based  on  the  documented  association 
with  an  ancient  Native  American  site. 
Site  13DA64  has  been  identified  as  a 
Great  Oasis  (AD.  900-1100)  site,  an 
archeological  culture  that  cannot  be 
identified  with  anv  present-day  Indian 
tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  one  ijidividual  were 
recovered  from  an  unknown  mound 
near  Spirit  Lake,  Dickinson  County,  lA, 
bv  Nestor  Stiles,  a  local  collector.  At  an 
unknown  date.  Mr.  Stiles  donated  the 
human  remains  to  the  Sanford  Museum. 
Cherokee,  lA.  In  1993.  the  human 
remains  were  transferred  to  the  Office  of 
the  State  Archaeologist.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  These  human  remains 


cannot  be  dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  1994,  human  remains  representing 
one  individual  were  recovered  at  the 
edge  of  Mount  Calvary  cemetery  in 
Dubuque.  Dubuque  County.  lA.  by  the 
Dubuque  Police  Department  after 
receiving  a  report  from  a  local  citizen. 
The  police  department  transferred  the 
human  remains  to  the  Office  of  the  State 
Archaeologist.  No  known  individual 
was  identified.  These  remains  have  been 
identified  as  Native  American  based  on 
osteological  examination  and  the 
condition  of  the  bones.  These  human 
remains  cannot  be  dated  or  identified 
with  an  archeological  context,  and 
cannot  be  affiliated  with  any  present- 
day  Indian  tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  three  individuals  were 
recovered  from  locations  identified  only 
as  "various  sections  of  Des  Moines 
County."  lA.  by  an  unknown  person.  At 
an  unknown  date,  Charles  Buettner,  a 
local  collector  who  lived  in  Burlington. 
lA,  from  1869  to  1920.  transferred  the 
human  remains  to  a  local  high  school. 
The  school  later  donated  the  human 
remains  to  the  Des  Moines  County 
Historical  Museum,  Burlington,  LA. 
which  transferred  the  human  remains  to 
the  Office  of  the  State  Archaeologist  in 
1994.  No  known  individuals  were 
identified.  These  remains  have  been 
identified  as  Native  American  based  on 
osteological  examination  and  the 
condition  and  apparent  age  of  the  bones. 
These  human  remains  cannot  be  dated 
or  identified  with  an  archeological 
context,  and  cannot  be  affiliated  with 
any  present-day  Indian  tribe  or  group. 

in  1970.  human  remains  representing 
two  individuals  were  recovered  from 
site  13DM31,  Des  Moines  County,  L\, 
after  burials  welre  exposed  during 
plowing  and  partial  excavation.  The 
human  remains  were  reburied.  although 
some  loose  teeth  from  the  burials  were 
incorporated  into  the  collections  of  the 
State  Historical  Society  of  Iowa.  In  1988. 
the  teeth  were  transferred  to  the  Office 
of  the  State  Archaeologist.  No  known 
individuals  were  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  Site  13DM31  has  been 
identified  as  a  Woodland  (800  B.C.-A.D. 
1000)  site,  a  broad  archeological 
tradition  that  cannot  be  identified  with 
anv  present-day  Indian  tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  five 
individuals  were  recovered  from  an 
unknown  site,  possibly  in  Floyd 
Countv,  lA.  bv  an  unknown  individual. 
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At  an  unknown  date,  the  human 
remains  were  donated  to  the  Floyd 
County  Museum,  Floyd  County,  lA,  by 
an  unknown  collector.  In  1994,  the 
human  remains  were  transferred  to  the 
Office  of  the  State  Archaeologist.  No 
known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  the  condition 
of  the  bones  and  apparent  age.  These 
human  remains  cannot  be  dated  or 
identified  with  an  archeological  context, 
and  cannot  be  afBliated  with  any 
present-day  Indiem  tribe  or  group. 

At  an  uniknowrn  date,  human  remains 
representing  one  individual  were 
recovered  from  an  unknown  site  in 
Fremont  Coimty,  LA,  by  an  unknown 
individual  and  donated  to  the  Mills 
County  Museum,  Glenwood,  LA.  In 
1994,  the  human  remains  were 
transferred  to  the  Office  of  the  State 
Archaeologist.  No  known  individual 
was  identified.  These  remains  have  been 
identified  as  Native  American  based  on 
the  probable  association  with  Native 
American  artifacts  and  osteological 
examination.  These  human  remains 
cannot  be  dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  the  1960's,  human  remains 
representing  one  individual  were 
accidentally  exposed  during 
construction  and  recovered  from  site 
13FM63,  in  Waubonsie  State  Park, 
Fremont  County,  LA,  by  Larry  Moffit,  a 
park  ranger.  In  1993,  Mr.  Moffit  donated 
the  himian  remains  to  the  Office  of  the 
State  Archaeologist.  No  knovtm 
individual  wa?  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  osteological 
examination  and  the  condition  of  the 
bones.  Site  13FM63  has  no 
archeological  classification,  and  the 
human  remains  from  this  site  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  1966,  human  remains  representing 
a  minimiun  of  two  individuals  were 
recovered  from  site  13HB25,  Humboldt 
County,  LA,  by  Dale  Halverson  when 
they  were  accidentally  exposed  diuing 
plowing.  Around  1992,  an  unknowm 
individual  gave  the  hiunan  remains  to 
Steve  Lee,  an  Iowa  Archeological 
Society  member.  In  1995,  Mr.  Lee 
donated  the  human  remains  to  the 
Office  of  the  State  Archaeologist.  No 
known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  osteologicd 
examination  and  the  condition  of  the 
bones.  Site  13HB25  has  no  archeological 
classification,  and  the  human  remains 
from  this  site  cannot  be  affiliated  with 
any  present-day  Indian  tribe  or  group. 


At  an  unknowTi  date,  human  remains 
representing  two  individuals  were 
collected  from  an  unknown  site  in 
either  Hiimboldt  Coimty  or  Wright 
County,  LA,  near  Renwick,  LA,  by  John 
Larson,  Cleghom,  LA.  At  an  unknown 
date,  Mr.  Larson  donated  the  human 
remains  to  the  Sanford  Museum, 
Cherokee,  LA.  Ln  1992,  the  human 
remains  were  transferred  to  the  Office  of 
the  State  Archaeologist.  No  known 
individuals  were  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  osteological 
examination  and  the  condition  of  the 
bones.  These  human  remains  cannot  be 
dated  or  identified  with  an 
archeological  context,  and  carmot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  six  individuals  were 
recovered  from  an  unknown  site  near 
Stratford,  Hamilton  County,  lA,  by 
Robert  Breckeru-idge,  professor  of 
metallurgy,  Iowa  State  University, 
Ames,  LA.  At  an  unknown  date, 
additional  human  remains  representing 
a  minimum  of  one  individual  were 
recovered  by  Mr.  Breckeiu-idge  from  an 
unknown  site  described  as  the  "Top  of 
Glacial  Mound,"  possibly  in  Hamilton 
County,  LA.  Mr.  Breckem-idge  donated 
these  human  remains  to  the  Iowa  State 
University  Archaeological  Laboratory. 
Ames,  LA.  In  1994,  the  human  remains 
were  transferred  to  the  Office  of  the 
State  Archaeologist.  No  known 
individuals  were  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  osteological 
examination  and  the  condition  of  the 
bones.  These  human  remains  cannot  be 
dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  three  individuals  were 
recovered  from  an  unknowTi  site, 
possibly  near  Stratford,  in  either 
Hamilton  County  or  Webster  County. 
LA,  by  Dr.  William  Baird,  a  physician,  of 
Ames,  LA.  At  an  unknown  date.  Dr. 
Baird  donated  the  human  remains  to  the 
Iowa  State  University  Archaeological 
Laboratory,  Ames,  LA.  In  1994,  the  Iowa 
State  University  Archaeological 
Laboratory  transferred  the  human 
remains  to  the  Office  of  the  State 
Archaeologist.  No  knowTi  individuals 
were  identified.  These  remains  have 
been  identified  as  Native  American 
based  on  osteological  examination  and 
the  condition  of  the  bones.  These 
hiunan  remains  cannot  be  dated  or 
identified  with  an  archeological  context, 
and  cannot  be  affiliated  with  any 
present-day  Indian  tribe  or  group. 


In  the  early  1970's,  human  remains 
representing  a  minimum  of  27 
individuals  were  recovered  from  site 
13HM10,  Hamilton  County.  L\,  during 
an  excavation  conducted  by  members  of 
the  Central  Chapter  of  the  Iowa 
Archeological  Society.  In  1986,  David 
Carlson,  one  of  the  excavators,  donated 
the  human  remains  to  the  Office  of  the 
State  Archaeologist.  No  known 
individuals  were  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  Site  13HM10  has  Archaic 
(8500-800  B.C.),  Woodland  (800  B.C.- 
A.D.  1000).  and  Great  Oasis  (A.D.  900- 
1100)  components,  all  broad 
archeological  traditions  that  caimot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

In  1993.  human  remains  representing 
one  individual  were  recovered  from  site 
13HR27.  Harrison  County,  lA,  during  a 
surface  survey  conducted  by  Louis 
Berger  and  Associates.  Inc..  and 
transferred  to  the  Office  of  the  State 
Archaeologist.  No  known  individual 
was  identified.  These  remains  have  been 
identified  as  Native  American  based  on 
osteological  examination  and  the 
condition  of  the  bones.  Site  13HR27  has 
no  archeological  classification,  and  the 
human  remains  from  this  site  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  1993  and  1995,  human  remains 
representing  a  minimum  of  one 
individual  were  recovered  from  site 
13HR33,  Harrison  County,  LA,  during  a 
statewide  flood  damage  assessment 
project  conducted  by  the  Office  of  the 
State  Archaeologist.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  burial  context, 
osteological  examination,  and  the 
condition  of  the  bones.  Site  13HR33  has 
no  archeological  classification,  and  the 
human  remains  from  this  site  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  1995.  human  remains  representing 
two  individuals  were  recovered  from 
the  eroding  surface  of  site  13HR103. 
Harrison  County.  LA.  by  Office  of  the 
State  Archaeologist  personnel.  No 
known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  burial 
context,  osteological  examination,  and 
the  condition  of  the  bones.  Site 
13HR103  has  no  archeological 
classification,  and  the  human  remams 
from  this  site  cannot  be  affiliated  with 
any  present-day  Indian  tribe  or  group. 

Around  1975,  human  remains 
representing  one  individual  were 
recovered  from  site  13JF9,  Jefferson 
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Countv.  !A.  by  archeologist  Anton  Till 
during  surface  collection  and  test  pit 
excavations,  and  reposed  at  the  Office  of 
the  State  Archaeologist.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
.\merican  site.  Site  1.3IF9  has  been 
identified  as  having  probable  Archaic 
(8500-800  B.C:  )  and  Woodland  (800 
B.C. -AD.  1000)  components,  both 
broad  archeological  traditions  that 
cannot  be  identified  with  any  present- 
day  Indian  tribe  or  group. 

in  1984.  human  remains  representing 
a  minimum  of  ten  individuals  were 
recovered  from  mound  site  13IF1 1, 
lefferson  County.  lA.  during  salvage 
excavations  conducted  by  the  Clffit  e  ot 
the  State  Archaeologist.  No  known 
individuals  were  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  Site  13JF11  has  been 
identified  as  Woodland  (800  B.C.-A.D 
1000).  a  broad  archeological  tradition 
that  cannot  be  identified  with  any 
present-day  Indian  tribe  or  group. 

In  1932.  human  remains  representing 
a  minimum  of  six  individuals  were 
recovered  from  site  13IK4,  a  rockshelter 
in  Jackson  County.  lA.  during  an 
excavation  conducted  by  Paul  Sagers.  a 
long-time  collector  in  the  area.  In  1988. 
after  the  Iowa  Department  of  Natural 
Resources  acquired  the  Sagers 
Collection,  the  human  remains  were 
transferred  to  the  Office  of  the  State 
Archaeologist.  No  known  individuals 
were  identified  These  remains  have 
been  identified  as  Native  American 
based  on  the  documented  association 
with  an  ancient  Native  American  site. 
Site  13IK4  has  been  identified  as  having 
probable  Archaic  (8500-800  B.C.)  to 
Middle  Woodland  (100  B  C.-A.D  300) 
components,  all  broad  archeological 
traditions  that  cannot  be  identified  with 
any  present-day  Indian  tribe  or  group 

in  the  1930's,  human  remains 
representing  12  individuals  were 
excavated  from  a  series  of  sites  in 
Jackson  County.  LA.  by  Paul  Sagers.  a 
long-time  collector  in  the  area.  The 
remains  of  two  individuals  were 
recovered  from  13IK33,  a  Late 
Woodland  (AD.  300-1000)  site:  the 
remains  of  one  individual  were 
recovered  from  13JK61.  a  Middle 
Woodland  (100  B  C.-A.D  300)  site;  the 
remains  of  four  individuals  were 
recovered  from  13fK62.  a  Late 
Woodland  (AD  300-1000)  site,  the 
remains  of  two  individuals  were 
recovered  from  13JK65.  a  possibly  Late 
Woodland  (AD.  300-1000)  site;  and  the 
remains  of  three  individuals  were 


recovered  from  13|K109.  a  site  with  no 
archeological  classification.  In  1988. 
after  the  Iowa  Department  of  Natural 
Resources  acquired  the  Sagers 
Collection,  the  human  remains  were 
transferred  to  the  Office  of  the  State 
Archaeologist.  No  known  individuals 
were  identified  These  remains  have 
been  identified  as  Native  American 
based  on  the  documented  association 
with  an  ancient  Native  American  site,  or 
based  on  the  circumstances  of  their 
collection,  their  place  of  origin,  and 
apparent  age  All  of  these  remains  are 
from  sites  that  cannot  be  dated  or  are 
dated  only  to  broad  arc;heological 
traditions  that  cannot  be  identified  with 
anv  present-day  Indian  tribe  or  group. 

in  1993.  human  remains  representing 
three  indi\  iduals  were  recovered  from 
site  13IK98.  (ackson  County,  lA.  during 
excavations  conducted  by  Dirk 
Marcucci.  of  Louis  Berger  and 
Associates.  Inc..  under  a  State  Historical 
Resource  Development  Program  grant  to 
help  determine  the  site's  eligibility  for 
the  National  Register  of  Historic  Places. 
Later  in  1993.  the  human  remains  were 
transferred  to  the  (Office  of  the  State 
Archaeologist.  No  known  individuals 
were  identified.  These  remains  have 
been  identified  as  Native  American 
based  on  the  documented  association 
with  an  ancient  Native  American  site. 
Site  13IK98  has  been  identified  as 
having  Late  Archaic  (2500-800  B.C.) 
and  Woodland  (800  B.C.-A.D.  1000) 
components,  both  broad  archeological 
traditions  that  cannot  be  identified  with 
anv  present-day  Indian  tribe  or  group. 

In  the  1930s,  human  remains 
representing  a  minimum  of  two 
individuals  were  recovered  from  site 
13)N7.  Jones  County.  lA.  during 
excavations  conducted  by  Paul  Sagers.  a 
long-time  collector  in  the  area.  In  1988. 
after  the  Iowa  Department  of  Natural 
Resources  acquired  the  Sagers 
Collecticm.  the  human  remains  were 
transferred  to  the  Office  of  the  State 
.Archaeologist.  No  known  individuals 
were  identified.  These  remains  have 
been  identified  as  Native  American 
based  on  the  documented  association 
with  an  ancient  Native  American  site. 
Site  13IN7  has  been  identified  as 
possibly  Late  Woodland  (A.D.  300- 
1000).  a  broad  archeological  tradition 
that  cannot  be  identified  with  any 
present-dav  Indian  tribe  or  group. 

In  1922.}iuman  remains  representing 
four  individuals  were  recovered  from 
site  13JN8.  Jones  County.  lA.  by  A.D. 
Corcoran.  Anamosa,  lA.  At  an  unknown 
date,  the  human  remains  were  donated 
to  the  Office  of  the  State  Archaeologist 
by  an  unknown  individual.  No  known 
individuals  were  identified.  These 
remains  have  been  identified  as  Native 


American  based  on  osteological 
examination  and  the  condition  of  the 
bones.  Site  13JN8  has  no  archeological 
classification,  and  the  human  remains 
from  this  site  cannot  be  affiliated  with 
anv  present-day  Indian  tribe  or  group. 

in  1929-1930,  human  remains 
representing  one  individual  were 
recovered  from  site  13JN117  (also 
known  as  13JN38),  Jones  County.  lA, 
during  excavations  conducted  by  Paul 
Sagers.  a  long-time  collector  in  the  area. 
In  1988.  after  the  Iowa  Department  of 
Natural  Resources  acquired  the  Sagers 
Collection,  the  human  remains  were 
transferred  to  the  Office  of  the  State 
.Archaeologist.  No  known  individual 
was  identified.  These  remains  have  been 
identified  as  Native  American  based  on 
the  circumstances  of  their  collection, 
their  place  of  origin,  and  apparent  age. 
Site  13JN117  has  no  archeological 
classification,  and  the  human  remains 
from  this  site  cannot  be  affiliated  with 
anv  present-day  Indian  tribe  or  group. 

In  1991,  human  remains  representing 
one  individual  were  recovered  from  a 
streambed.  findspot  13JP-7.  Jasper 
County.  lA.  by  Kaye  Postma,  a  local 
resident,  and  turned  over  to  the  Office 
of  the  State  Archaeologist.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  osteological 
examination  and  apparent  age.  These 
human  remains  cannot  be  dated  or 
identified  with  an  archeological  context, 
and  cannot  be  affiliated  with  any 
present-day  Indian  tribe  or  group. 

Between  1991  and  1994.  human 
remains  representing  13  individuals 
were  recovered  from  site  13LA12, 
Louisa  County.  lA.  during  archeological 
excavations  conducted  by  the 
University  of  Iowa  Department  of 
Anthropology,  Iowa  City,  lA.  Most  of 
the  remains  are  fragmentary  and  were 
not  identified  as  human  until  laboratory 
examination  was  conducted.  Once 
identified,  the  remains  were  turned  over 
to  the  Office  of  the  State  Archaeologist. 
No  known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  the 
documented  association  with  an  ancient 
Native  American  site.  Site  13LA12  has 
been  identified  as  Late  Woodland  (A.D. 
300-1000),  a  broad  archeological 
tradition  that  cannot  be  identified  with 
any  present-day  Indian  tribe  or  group. 

in  1886.  human  remains  representing 
a  minimum  of  14  individuals  were 
recovered  from  site  13LA29,  Toolesboro 
Mounds,  Louisa  County,  lA.  during 
excavations  conducted  by  members  of 
the  Davenport  Academy  of  Natural 
Sciences.  The  museum  associated  with 
this  group  is  now  known  as  the  Putnam 
Museum,  Davenport,  lA.  In  1991.  the 
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human  remains  were  transferred  to  the 
Office  of  the  State  Archaeologist.  No 
known  individuals  wfre  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  the 
documented  association  with  an  ancient 
Native  American  site.  Site  13LA29  has 
been  identified  as  Middle  Woodland 
(100  B.C.-A.D.  300),  a  broad 
archeological  tradition  that  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

In  1991,  a  numan  tooth  representing 
one  individual  was  recovered  from  site 
13LA152,  Louisa  County,  lA,  during 
excavations  conducted  by  the 
University  of  Iowa  Department  of 
Anthropology,  Iowa  City,  L\.  hi  1995, 
the  human  remains  were  transferred  to 
the  Office  of  the  State  Archaeologist.  No 
known  individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  docximented 
association  with  an  ancient  Native 
American  site.  Site  13LA152  has  been 
identified  as  having  Early  (800-100 
B.C.)  and  Middle  Woodland  (100  B.C.- 
A.D.  300)  components,  both  broad 
archeological  traditions  that  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

In  1986,  human  remains  representing 
one  individual  were  recovered  from  site 
13L0419,  Lyon  County,  LA,  during  an 
archeological  survey  conducted  by 
David  Benn,  Southwest  Missouri  State 
University,  Springfield,  MO.  In  1995, 
the  human  remains  were  transferred  to 
Luther  College,  Decorah,  lA.  Later  that 
year,  the  human  remains  were 
transferred  to  the  Office  of  the  State 
Archaeologist.  No  known  individual 
was  identified.  These  remains  have  been 
identified  as  Native  American  based  on 
the  documented  association  with  an 
ancient  Native  American  site.  Site 
13L0419  has  been  identified  as  possibly 
Great  Oasis  (A.D.  900-1100),  a  broad 
archeological  culture  that  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

In  1877  and  1914,  himian  remains 
representing  a  minimum  of  25 
individuals  were  recovered  from  site 
13MC44,  Pine  Creek  Mounds, 
Muscatine  County,  LA,  during 
excavations  conducted  in  1877  by 
members  of  the  Davenport  Academy  of 
Natural  Sciences  and  in  1914  by 
Truman  Michelson  of  the  Bureau  of 
American  Ethnology,  Smithsonian 
Institution.  The  museum  associated 
with  the  Davenport  Academy  of  Natiiral 
Sciences  is  now  known  as  the  Putnam 
Museum,  Davenport,  LA.  Ln  1991,  the 
human  remains  were  transferred  to  the 
Office  of  the  State  Archaeologist.  No 
known  individuals  were  identified. 
These  remains  have  been  identified  as 


Native  American  based  on  the 
documented  association  with  an  ancient 
Native  American  site.  Site  13MC44  has 
been  identified  as  Middle  Woodland 
(100  B.C.-A.D.  300),  a  broad 
archeological  tradition  that  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

In  1992,  human  remains  representing 
one  individual  were  recovered  from 
findspot  13ML-10,  a  sandbar  in  the 
West  Nishnabotna  River  near 
Henderson,  Mills  County,  LA.  by  John 
Boruff,  a  local  collector,  and  turned  over 
to  the  Office  of  the  State  Archaeologist. 
No  known  individual  was  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  osteological 
examination  and  apparent  age.  These 
human  remains  cannot  be  dated  or 
identified  with  an  archeological  context, 
and  cannot  be  affiliated  with  any 
present-day  Indian  tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  three  individuals  were 
recovered  from  an  unknown  location  in 
Mills  County,  LA,  by  D.D.  Davis,  a  local 
collector.  At  an  unknown  date.  Mr. 
Davis  recovered  additional  human 
remains  representing  one  individual 
from  an  unknown  site  in  Dasher's 
Hollow.  Mills  County,  L\.  In  1994,  Mr. 
Davis  donated  these  human  remains  to 
the  Office  of  the  State  Archaeologist.  No 
known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  the 
circumstances  of  their  collection, 
osteological  examination,  and  apparent 
age.  These  human  remains  cannot  be 
dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  1990,  a  human  tooth  representing 
one  individual  was  recovered  from  site 
13ML42,  Mills  County,  L\,  during  an 
excavation  conducted  by  the  Office  of 
the  State  Archaeologist  as  part  of  an 
Iowa  Humanities  Board-funded 
archeology  workshop  for  Iowa  teachers. 
No  known  individual  was  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  the 
documented  association  with  an  ancient 
Native  American  site.  Site  13ML42  has 
been  identified  as  Middle  (100  B.C-A.D. 
300)  to  Late  Woodland  (A.D.  300-1000). 
broad  archeological  traditions  that 
cannot  be  identified  with  any  present- 
day  Indian  tribe  or  group. 

In  1955,  human  remains  representing 
one  individual  were  recovered  from  site 
13ML49.  Mills  County.  lA.  during 
excavations  conducted  by  local 
collectors  D.D.  Davis,  Norm  Gamble, 
Roy  Hammer,  and  Ross  Messinger.  In 
1994,  Mr.  Davis  donated  the  human 
remains  to  the  Office  of  the  State 


Archaeologist.  No  known  individual 
was  identified.  These  remains  have  been 
identified  as  Native  American  based  on 
the  documented  association  with  an 
ancient  Native  American  site.  Site 
13ML49  has  been  identified  as 
Woodland  (800  B.C.-A.D.  1000),  a  broad 
archeological  tradition  that  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

In  the  1950's  and  1960's,  hvunan 
remains  representing  a  minimiun  of 
three  individuals  were  recovered  from 
site  13ML193.  Tipton  Mound,  Mills 
County,  lA,  by  equipment  operators 
during  two  separate  construction 
episodes,  and  were  given  to  the 
landowner.  In  1994.  the  human  remains 
were  transferred  to  the  Office  of  the 
State  Archaeologist.  No  known 
individuals  were  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  Site  13ML193  has  been 
identified  as  Middle  Woodland  (100 
B.C.-A.D.  300).  a  broad  archeological 
tradition  that  cannot  be  identified  with 
any  present-day  Indian  tribe  or  group. 

In  1991.  human  remains  representing 
one  individual  were  recovered  from  the 
eroding  surface  of  site  13ML247,  Mills 
County.  lA.  during  an  archeological 
survey  conducted  by  the  Office  of  the 
State  Archaeologist.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  Site  13ML247  has  been 
identified  as  probably  Woodland  (800 
B.C.-A.D.  1000).  a  broad  archeological 
tradition  that  cannot  be  identified  with 
any  present-day  Indian  tribe  or  group. 

in  1970.  human  remains  representing 
six  individuals  were  recovered  from  site 
13ML283.  Mills  County.  lA.  during 
excavations  conducted  by  a  Mr.  Miller, 
an  area  resident.  In  1984.  Dennis  Miller, 
the  excavator's  brother,  donated  the 
human  remains  to  the  Office  of  the  State 
Archaeologist.  No  known  individuals 
were  identified.  These  remains  have 
been  identified  as  Native  American 
based  on  the  documented  association 
with  an  ancient  Native  American  site. 
Site  13ML283  has  been  identified  as 
probably  Woodland  (800  B.C.-A.D. 
1000).  a  broad  archeological  tradition 
that  cannot  be  identified  with  any 
present-day  Indian  tribe  or  group. 

In  1957,  human  remains  representing 
four  individuals  were  recovered  from 
site  13ML428.  Mills  County.  lA.  during 
excavations  conducted  by  D.D.  Davis,  a 
local  collector,  and  two  unknown 
individuals.  In  1992.  Mr.  Davis  donated 
the  human  remains  to  the  Office  of     e 
State  Archaeologist.  No  known 
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individuals  were  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  Site  13ML428  has  been 
identified  as  Woodland  (800  B.C.-A.D. 
1000).  a  broad  archeological  tradition 
that  cannot  be  identified  with  any 
present-day  Indian  tribe  or  group. 

In  the  1980's.  human  remains 
representing  one  individual  were 
recovered  from  an  unknown  location  in 
Monona  County.  lA.  by  an  unknown 
individual,  and  given  to  Paul  Williams, 
a  local  collector.  In  1984.  Mr.  Williams 
gave  the  human  remains  to  Office  of  the 
State  Archaeologist  personnel  during  an 
archeological  workshop.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  osteological 
examination  and  the  condition  of  the 
bones.  These  human  remains  cannot  be 
dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  1993,  human  remains  representing 
one  individual  were  recovered  from 
findspot  13PA-2.  a  sandbar  along  the 
Nishnabotna  River  in  Page  County.  lA. 
bv  Dennis  Miller,  a  local  collector,  and 
turned  over  to  the  Office  of  the  State 
Archaeologist.  No  known  individual 
was  identified.  These  remains  have  been 
identified  as  Native  American  based  on 
osteological  examination  and  apparent 
age  of  the  bone.  These  human  remains 
cannot  be  dated  or  identified  with  an 
archeological  conte.xt.  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  1963.  human  remains  representing 
a  minimum  of  15  individuals  were 
recovered  from  site  13PK38.  Polk 
County.  lA,  during  excavations  by  lack 
Musgrove.  of  the  State  Historical  Society 
of  Iowa.  Des  Moines.  lA.  after 
construction  had  accidentally 
uncovered  the  burials.  In  the  1980's  and 
1990's.  the  State  Historical  Society  of 
Iowa  transferred  the  human  remains  to 
the  Office  of  the  State  Archaeologist.  No 
known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  the 
documented  association  with  an  ancient 
Native  American  site.  Site  13PK38  has 
been  identified  as  Great  Oasis  (A.D. 
900-1100),  a  broad  archeological  culture 
that  cannot  be  identified  with  any 
present-day  Indian  tribe  or  group. 

In  1992,  human  remains  representing 
a  minimum  of  12  individuals  were 
recovered  ft-om  site  13PK63.  Polk 
County.  lA.  by  the  West  Des  Moines 
Police  Department  when  burials  were 
exposed  and  destroyed  during  land 
development  activities.  The  human 


remains  were  transferred  to  the  Office  of 
the  State  Archaeologist  when  it  was 
determined  the  site  was  not  a  crime 
scene.  No  known  individuals  were 
identified.  These  remains  have  been 
identified  as  Native  American  based  on 
the  documented  association  with  an 
ancient  Native  American  site.  Site 
13PK63  has  been  identified  as  Great 
Oasis  (A.D.  900-1100).  a  broad 
archeological  culture  that  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

In  1991.  human  remains  representing 
a  minimum  of  one  individual  were 
recovered  from  site  13PK496,  Polk 
Countv.  lA,  during  an  excavation 
conducted  by  Dan  Higginbottom.  a 
University  of  Minnesota  graduate 
student  conducting  archeological 
research  on  the  South  Skunk  River.  lA. 
In  1992.  Mr.  Higginbottom  transferred 
the  human  remains  to  the  Office  of  the 
State  Archaeologist.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  Site  13PK496  has  been 
identified  as  possibly  Woodland  {800 
B.C.-A.D.  1000)  or  Great  Oasis  (A.D. 
900-1 100).  broad  archeological 
traditions  that  cannot  be  identified  with 
anv  present-day  Indian  tribe  or  group. 

Around  1970.  human  remains 
representing  one  individual  were 
recovered  from  an  unknown  location 
along  a  river  bank  east  of  Emmetsburg. 
Palo  Alto  County.  lA.  by  local  collectors 
Tim  Miller.  Tim  Kulow.  and  Dean 
Lammers.  In  1970,  they  donated  the 
human  remains  to  the  University 
Museum,  University  of  Northern  Iowa, 
Cedar  Falls,  lA.  In  1993,  the  human 
remains  were  transferred  to  the  Office  of 
the  State  Archaeologist.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  osteological 
e.xamination  and  apparent  age  of  the 
bone.  These  human  remains  cannot  be 
dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  1967,  human  remains  representing 
a  minimum  of  two  individuals  were 
recovered  from  site  13PM25.  Plymouth 
County,  lA.  during  an  archeological 
excavation  conducted  by  the  University 
of  Iowa  Department  of  Anthropology, 
Iowa  City.  lA.  No  known  individuals 
were  identified.  These  remains  have 
been  identified  as  Native  American 
based  on  the  documented  association 
with  an  ancient  Native  American  site. 
Site  13PM25  has  been  identified  as 
Great  Oasis  (A.D.  900-1100).  a  broad 
archeological  culture  that  cannot  be 


identified  with  any  present-day  Indian 
tribe  or  group. 

In  the  1960's.  human  remains 
representing  two  individuals  were 
recovered  from  site  13PW56. 
Pottawattamie  County.  lA.  by  Burnel 
Bruning.  the  landowner,  when  they 
were  accidentally  uncovered  during 
plowing.  In  1989.  Mr.  Bruning  donated 
the  human  remains  to  the  Office  of  the 
State  Archaeologist.  No  known 
individuals  were  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  Site  13PW56  has  been 
identified  as  possibly  Late  Archaic 
(2500-800  B.C.).  a  broad  archeological 
tradition  that  ceuinot  be  identified  with 
any  present-day  Indian  tribe  or  group. 

in  1995.  human  remains  representing 
one  individual  were  recovered  from 
findspot  13SR-1,  a  sandbar  in  Squaw 
Creek,  north  of  Ames.  Story  County.  lA. 
by  Jimmie  Thompson,  a  local  collector. 
Later  that  year.  Mr.  Thompson 
transferred  the  human  remains  to  the 
Office  of  the  State  Archaeologist.  No 
known  individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  osteological 
examination  and  apparent  age  of  the 
bone.  These  human  remains  cannot  be 
dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  thelate  1800's.  human  remains 
representing  one  individual  were 
recovered  from  an  unknown  mound, 
near  Princeton,  Scott  County,  lA,  by  an 
unknown  individual.  Around  1889. 
W.P.  Hall,  a  local  collector,  donated  the 
human  remains  to  the  Putnam  Museum, 
Davenport.  lA.  In  1995.  the  human 
remains  were  transferred  to  the  Office  of 
the  State  Archaeologist.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  Although  the  exact  site  is 
unknown,  almost  all  mounds  in  Iowa 
are  believed  to  date  to  the  Woodland 
Period  (800  B.C.-A.D,  1000).  a  broad 
archeological  tradition  that  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group. 

In  1877.  human  remains  representing 
six  individuals  were  recovered  from  site 
13ST82.  Scott  County.  lA.  during 
excavations  conducted  by  Rev.  J.  Gass 
and  other  members  of  the  Davenport 
Academy  of  Natural  Sciences.  The 
museum  associated  with  this  group  is 
now  known  as  the  Putnam  Museum, 
Davenport,  lA.  In  1993  and  1995,  the 
human  remains  were  transferred  to  the 
Office  of  the  State  Archaeologist.  No 
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knowrn  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  the 
documented  association  with  an  ancient 
Native  American  site.  Site  13ST82  has 
been  identified  as  Middle  Woodland 
(100  B.C.-A.D.  300).  a  broad 
archeological  tradition  that  cannot  be 
identified  vdth  any  present-day  Indian 
tribe  or  group. 

In  1944,  very  fragmented  himian 
remains  representing  approximately  24 
individuals  were  recovered  from  site 
13ST116,  Scott  Coimty,  lA,  during  an 
archeological  excavation  conducted  by 
John  Bailey,  director  of  the  Davenport 
Public  Museum,  now  known  as  the 
Putnam  Museum.  The  fragmentary 
nature  of  the  remains  makes  it  dii^cult 
to  provide  an  accurate  coxmt  of  the 
number  of  individuals.  In  1995,  the 
Putnam  Museum  transferred  the  human 
remains  to  the  Office  of  the  State 
Archaeologist.  No  known  individuals 
were  identified.  These  remains  have 
been  identified  as  Native  American 
based  on  the  documented  association 
with  an  ancient  Native  American  site. 
Site  13ST116  has  been  identified  as 
probably  late  Middle  (100  B.C.-A.D. 
300)  to  early  Late  Woodland  (A.D.  300- 
1000),  broad  archeological  traditions 
that  caimot  be  identified  with  any 
present-day  Indian  tribe  or  group. 

Around  1982,  human  remains 
representing  one  individual  were 
recovered  from  an  unknown  location  in 
Webster  County,  lA,  by  Tom  Mercer,  a 
local  collector.  In  1994,  the  human 
remains  were  transferred  to  the  Office  of 
the  State  Archaeologist.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  osteological 
examination  and  apparent  age.  These 
himian  remains  cannot  be  dated  or 
identified  with  an  archeological  context, 
and  cannot  be  affiliated  with  any 
present-day  Indian  tribe  or  group. 

In  1969,  hmnan  remains  representing 
a  minimum  of  three  individuals  were 
recovered  from  site  13WB6,  Webster 
County,  LA,  by  Tom  Martin,  a  Cedar 
Falls  teacher,  and  his  students.  At  an 
unknown  date,  Mr.  Martin  donated  the 
human  remains  to  the  University 
Museimi,  University  of  Northern  Iowa, 
Cedar  Falls.  lA.  In  1993,  the  University 
Museum  transferred  the  human  remains 
to  the  Office  of  the  State  Archaeologist. 
No  known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  the 
documented  association  with  an  ancient 
Native  American  site.  Site  13WB6  has 
been  identified  as  Late  Woodland  (A.D. 
300-1000)  or  Great  Oasis  (A.D.  900- 
1100),  broad  archeological  traditions 


that  caimot  be  identified  with  any 
present-day  Indian  tribe  or  group. 

In  1905, human  remains  representing 
six  individuals  were  recovered  from  an 
unknown  site  in  the  Springdale  area  of 
Sioux  City,  Woodbury  County,  lA.  when 
they  were  exposed  during  clay  removal 
by  tile  factory  workers.  An  unnamed 
local  resident  assisted  with  the 
excavation  of  the  burials,  and  turned 
them  over  to  the  Sioux  City  Academy  of 
Science  and  Letters.  The  academy's 
collections  became  part  of  the  Sioux 
City  Public  Museum.  In  1994.  the 
human  remains  were  transferred  to  the 
Office  of  the  State  Archaeologist.  No 
known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  the 
circumstances  of  their  collection,  their 
place  of  origin,  osteological 
examination,  and  apparent  age.  These 
human  remains  cannot  be  dated  or 
identified  with  an  archeological  context, 
and  cannot  be  affiliated  with  any 
present-day  Indian  tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  from  the  eroding  surface  of 
site  13WD27,  Woodbury  County.  lA.  by 
an  unknown  individual  who  turned 
them  over  to  the  Sioux  City  Police 
Department.  In  1993,  the  human 
remains  were  transferred  to  the  Office  of 
the  State  Archaeologist.  No  known 
individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  their  place  of  origin 
and  apparent  age.  These  human  remains 
cannot  be  dated  or  identified  with  an 
archeologiced  context,  and  cannot  be 
affiliated  with  einy  present-day  Indian 
tribe  or  group. 

In  1990,  human  remains  representing 
one  individual  were  recovered  from  the 
eroding  surface  of  site  13WD78. 
Woodbury  County.  LA,  by  Woodbury 
County  Conservation  Board  and  Office 
of  the  State  Archaeologist  personnel. 
The  hiunan  remains  were  taken  to  the 
Office  of  the  State  Archaeologist.  No 
knovra  individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  their  place  of  origin 
and  apparent  age  of  the  remains.  Site 
13WD78  has  no  archeological 
classification,  and  these  human  remains 
cannot  be  affiliated  with  any  present- 
day  Indian  tribe  or  group. 

In  the  early  1950's,  human  remains 
representing  two  individuals  were 
recovered  from  site  13WH35, 
Winneshiek  County,  LA,  by  Dale 
Henning.  At  an  unknown  date,  the 
human  remains  were  donated  to  Effigy 
Mounds  National  Monument,  a  unit  of 
the  National  Park  Service,  hi  1986,  the 
hiunan  remains  were  transferred  to  the 
Office  of  the  State  Archaeologist  as  site 


13WH35  is  not  located  on  Federal 
property.  In  the  1960's,  additional 
human  remains  representing  one 
individual  were  recovered  from  site 
13WH35  by  Gavin  Sampson,  a  local 
collector.  At  an  unknown  date,  Mr. 
Sampson  donated  the  human  remains  to 
Luther  College.  Decorah.  LA.  In  1987, 
the  human  remains  were  transferred  to 
the  Office  of  the  State  Archaeologist.  No 
known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  the 
documented  association  with  an  ancient 
Native  American  site.  Site  13WH35  has 
been  identified  as  having  Archaic 
(8500-800  B.C.).  Woodland  (800  B.C.- 
A.D.  1000).  and  Oneota  (A.D.  1200- 
1700)  components.  The  human  remains 
of  at  least  one  of  the  individuals  are 
from  the  Woodland  component,  a  broad 
archeological  culture  that  cannot  be 
identified  with  any  present-day  Indian 
tribe  or  group,  and  the  remaining 
human  remains  cannot  be  dated  or 
affiliated  with  any  present-day  Indian 
tribe  or  group 

At  an  unknown  date,  human  remains 
representing  three  individuals  were 
recovered  from  site  13WH79,  a  rock 
shelter,  in  Winneshiek  County.  lA.  by 
Gavin  Sampson,  a  local  collector.  At  an 
unknown  date.  Mr.  Sampson  donated 
the  human  remains  to  Luther  College, 
Decorah.  LA.  In  1995.  the  human 
remains  were  transferred  to  the  Office  of 
the  State  Archaeologist.  No  known 
individuals  were  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  documented 
association  with  an  ancient  Native 
American  site.  Site  13WH79  has  no 
archeological  classification,  and  these 
human  remains  cannot  be  affiliated  w'ith 
any  present-day  Indian  tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  two  individuals  were 
recovered  from  an  unknown  site  or 
sites,  probably  in  Iowa,  by  an  unknown 
individual.  More  than  30  years  ago,  an 
unknowTi  individual  donated  the 
human  remains  to  the  Ottumwa  High 
School,  Ottumwa,  Wapello  County,  LA. 
In  1990,  the  human  remains  were 
transferred  to  the  Office  of  the  State 
Archaeologist.  No  known  individuals 
were  identified.  These  remains  have 
been  identified  as  Native  American 
based  on  osteological  examination  and 
apparent  age  of  the  bone.  These  human 
remains  cannot  be  dated  or  identified 
with  an  archeological  context,  and 
cannot  be  affiliated  with  any  present- 
day  Indian  tribe  or  group. 

At  an  unknown  date,  numan  remains 
representing  one  individual  were 
recovered  from  an  unknown  site, 
probably  in  Iowa,  by  an  unknown 
individual.  At  an  unknown  date,  the 
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human  remains  were  donated  to  the 
Conger  House  Museum.  Washington, 
Washington  County.  lA.  In  1992.  thn 
human  remains  were  transferred  to  the 
Office  of  the  State  Archaeologist.  No 
known  individual  was  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  osteological 
examination  and  the  condition  of  the 
bones.  These  human  remains  cannot  be 
dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  from  an  unknown  site  in  Iowa 
bv  lohn  Morrie.  a  collector  from  Fort 
Madison.  Lee  County.  lA.  In  1994.  the 
human  remains  were  transferred  to  the 
Office  of  the  State  .Archaeologist  bv  the 
Morrie  familv.  Provenience  information 
was  limited  to  a  note  accompanying  the 
human  remains  indicating  that  they 
came  from  "Dickson."  lA.  There  is  a 
town  named  Dixon  in  Scott  County.  lA. 
but  no  town  spelled  Dickson  on  the 
Iowa  map  No  known  individual  was 
identified  These  remains  have  been 
identified  as  Native  American  based  on 
osteological  examination  and  the 
apparent  age  of  the  bones.  These  human 
remains  cannot  be  dated  or  identified 
with  an  archeological  context,  and 
cannot  be  affiliated  with  any  present- 
day  Indian  tribe  or  group 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  seven 
individuals  were  recovered  from  an 
unknown  site,  probably  in  Iowa, 
possibly  by  Marrion  Boots.  In  1933,  the 
human  remains  were  accessioned  bv  the 
State  Historical  Society  of  Iowa, 
recording  only  that  they  were  from 
Marrion  Boots.  Stuart.  Guthrie  County. 
lA.  In  1988.  the  human  remains  were 
transferred  to  the  Office  of  the  State 
Archaeologist.  No  known  individuals 
were  identified.  These  remains  have 
been  identified  as  Native  American 
based  on  the  possible  association  with 
Native  American  artifacts,  osteological 
examination,  and  the  condition  of  the 
bones.  These  human  remains  cannot  be 
dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group 

In  the  late  1800s  and  early  1900's, 
human  remains  representing  three 
individuals  were  recovered  from 
unknown  locations,  probably  in  Iowa, 
by  Richard  Herrmann,  a  collector  from 
the  Dubuque.  lA.  area.  At  an  unknown 
date.  Mr  Herrmann  donated  the  human 
remains  to  the  Ham  House,  owned  by 
the  Dubuque  County  Historical  Society, 
Dubuque.  lA.  In  1986.  the  human 
remains  were  transferred  to  the  Office  of 


the  State  Archaeologist.  No  known 
individuals  were  identified.  These 
remains  have  been  identified  as  Native 
American  based  on  the  circumstances  of 
their  collection,  their  place  of  origin, 
osteological  examination,  and  apparent 
age  of  the  bones.  These  human  remains 
cannot  be  dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

In  the  1920's  or  1930s,  human 
remains  representing  three  individuals 
were  recovered  from  an  unknown 
location,  probably  in  Iowa,  by  Paul 
Sagers,  a  local  collector  from  Jackson 
County,  lA.  In  1988.  after  the  Iowa 
Department  of  Natural  Resources 
acquired  the  Sagers  Collection,  the 
human  remains  were  turned  over  to  the 
Iowa  Office  of  the  State  Archaeologist. 
No  known  individuals  were  identified. 
These  remains  have  been  identified  as 
Native  American  based  on  osteological 
examination  and  the  condition  of  the 
bones.  These  human  remains  cannot  be 
dated  or  identified  with  an 
archeological  context,  and  cannot  be 
affiliated  with  any  present-day  Indian 
tribe  or  group. 

Based  on  tne  above-mentioned 
information,  officials  of  the  Office  of  the 
State  Archaeologist,  University  of  Iowa, 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  a  minimum  of  339 
individuals  of  Native  American 
ancestry.  Additionally,  and  in 
accordance  with  the  recommendations 
of  the  Native  American  Graves 
Protection  and  Repatriation  Review 
("ommittee.  officials  of  the  Office  of  the 
State  Archaeologist.  University  of  Iowa, 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  no  relationship  of 
shared  group  identity  that  can  be 
reasonablv  traced  between  these  Native 
American  human  remains  and  any 
present-day  Indian  tribe  or  group,  and 
that  the  disposition  (jf  these  Native 
American  human  remains  will  follow 
Code  of  Iowa  263B.  8. 

This  notice  has  been  sent  to  officials 
of  the  Iowa  Tribe  of  Kansas  and 
Nebraska;  the  Iowa  Tribe  of  Oklahoma; 
the  Sac  and  Fox  Tribe  of  the  Mississippi 
in  Iowa;  the  .Sac  and  Fox  Nation  of 
Missouri  in  Kansas  and  Nebraska:  the 
Sac  and  P'ox  Nation  of  Oklahoma;  the 
Ho-Chunk  Nation  of  Wisconsin;  the 
Omaha  Tribe  of  Nebraska;  the  Santee 
Sioux  Tribe  of  the  Santee  Reservation  of 
Nebraska;  the  Sisseton-Wahpeton  Sioux 
Tribe  of  the  Lake  Traverse  Reservation. 
South  Dakota;  the  Yankton  Sioux  Tribe 
of  South  Dakota;  the  Winnebago  Tribe  of 
Nebraska;  the  Otoe-Missouria  Tribe  of 
Indians,  Oklahoma;  the  Ponca  Tribe  of 


Nebraska;  the  Ponca  Tribe  of  Indians  of 
Oklahoma;  the  Three  Affiliated  Tribes  of 
the  Fort  Berthold  Reservation,  North 
Dakota;  the  Pawnee  Nation  of 
Oklahoma;  the  Lower  Sioux  Indian 
Community  of  Miimesota  Mdewakanton 
Sioux  Indians  of  the  Lower  Sioux;  the 
Flandreau  Santee  Sioux  Tribe  of  South 
Dakota;  the  Prairie  Band  Potawatomi 
Indians,  Kansas:  the  Citizen  Potawatomi 
Nation,  Oklahoma;  and  the  non- 
Federally  recognized  Mendota 
Mdewakanton  Dakota  Community. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Shirley  Schermer, 
Burials  Program  Director,  Office  of  the 
State  Archaeologist,  700  Clinton  Street 
Building,  University  of  Iowa,  Iowa  City, 
lA  52242,  telephone  (319) 384-0740, 
before  Januan,'  26,  2001.  Disposition  of 
the  human  remains  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  December  11,  2000. 

|ohn  Robbins, 

Assistant  Dircrtor.  Cxiltural  Resources 
Stewardship  and  Partnerships. 

[FR  Doc.  00-32&20  Filed  12-26-00:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

[DES  00-58] 

Draft  Supplemental  EIS/EIR  for 
Acquisition  of  Additional  Water  for 
Meeting  the  San  Joaquin  River 
Agreement  Flow  Objectives,  2000-2010 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  the 

Draft  Supplemental  Envirormiental 

Impact  Statement/Environmental 

Impact  Report  (DSEIS/EIR). 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act  (CEQA).  the  Bureau  of  Reclamation 
(Reclamation)  and  the  San  Joaquin  River 
Group  Authority  (SJRGA)  are  preparing 
a  joint  DSEIS/EIR  for  the  acquisition  of 
additional  water  for  meeting  the  San 
Joaquin  River  Agreement  flow 
objectives,  2001-2010.  This  document 
covers  minor  additions  to  the  Proposed 
Project/Action  addressed  in  the  Final 
EIS/EIR  (FEIS/EIR)  prepared  for  Meeting- 
Flow  Objectives  for  the  San  [oaquin 
River  Agreement,  1999-2010  (January 
1999).  The  FEIS/EIR  documented  the 
environmental  consequences  of 
acquiring  and  using  flows  specified  in 
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the  San  Joaquin  River  Agreement 
(SJRA). 

The  purpose  of  the  Proposed  Action 
is  to  supplement,  under  Paragraph  8  of 
the  SJRA,  the  water  provided  by  the 
SJRA  that  has  been  analyzed  in  the 
FEIS/EIR.  The  supplemental  water 
consists  of  up  to  47,000  acre-feet  from 
the  Tuolumne  and  Merced  rivers  to 
provide  full  Vemalis  Adaptive 
Management  Plan  (VAMP)  test  flow 
conditions  at  Vemalis  during  "double 
step  years"  for  water  years  2001  through 
2010.  This  supplemental  water  may  also 
assist  Reclamation  in  meeting  the 
Anadromous  Fish  Restoration  Plan,  Bay- 
Delta  flow  objectives  as  required  by 
State  Board  Decision  1641,  and  the  U.S. 
Fish  and  Wildlife  Service's  1995 
Biological  Opinion  for  Delta  Smelt. 

The  Proposed  Project/Action  area 
includes  the  Tuolumne,  Merced, 
Stanislaus,  and  San  Joaquin  Rivers  and 
related  reservoirs  and  water  districts  in 
the  counties  of  Tuolumne,  Merced, 
Stanislaus,  San  Joaquin,  Mariposa,  and 
Calaveras  counties. 

DATES:  Submit  written  comments  on  the 
DSEIS/EIR  on  or  before  February  12,     . 
2001.  Comments  may  be  submitted  to 
Reclamation  or  SJRGA  at  the  addresses 
provided  below.  The  public  hearing  on 
the  DSEIS/EIR  will  be  held  on  February 
1,  2001,  at  1:30  p.m.  in  Sacramento. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Federal  Building  at  2800 
Cottage  Way,  Sacramento,  California,  in 
Conference  Room  1003,  adjacent  to  the 
Cottage  Cafe  near  the  south  building 
entrance. 

Written  comments  on  the  DSEIS/EIR 
should  be  addressed  to  Mr.  John  Burke, 
Bureau  of  Reclamation,  Mid-Pacific 
Region,  2800  Cottage  Way,  MP-410, 
Sacramento,  CA  95825-1898,  or  Mr. 
Dan  Fults,  San  Joaquin  River  Group 
Authority,  200  Capitol  Mall,  Suite  900, 
Sacramento,  CA  95814. 

Copies  of  the  DSEIS/EIR  may  be 
requested  fi-om  Mr.  Dan  Meier  by  calling 
(916) 978-5559. 

See  Supplementary  Information 
section  for  locations  where  copies  of  the 
DSEIS/EIR  are  available  for  public 
inspection. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 


prominently  at  the  beginning  of  your 
comment.  We  will  m^e  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identif\'ing  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety.    • 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Dan  Meier,  Reclamation,  at  (916)  978- 
5559  (TDD  916/978-5608);  or  Mr.  Dan 
Fults,  SJRGA,  at  (916)  449-3957. 

SUPPLEMENTARY  INFORMATION:  The  SJRA 
was  established  to  provide  a  level  of 
protection  equivalent  to  the  San  Joaquin 
River  flow  objectives  contained  in  the 
State  Water  Resources  Control  Board's 
(SWRCB)  1995  Water  Quality  Control 
Plan  for  the  lower  San  Joaquin  River 
and  San  Francisco  Bay-Delta  Estuary- 
(Delta).  A  key  part  of  the  SJRA  is  the 
VAMP  which  is  a  scientifically-based 
adaptive  fishery  management  plan  to 
help  determine  the  relationships 
between  flows,  exports,  and  other 
factors  on  fish  survival  in  this  region  of 
the  Delta.  The  SWRCB  adopted 
pertinent  provisions  of  the  SJRA  on 
December  29,  1999,  and  issued  its 
Revised  Water  Right  Decision  1641  (D- 
1641)  containing  these  provisions  on 
March  15,  2000.  D-1641  approved 
implementation  of  the  VAMP  through 
December  31.  2011. 

SJRGA  and  Reclamation  prepared  the 
FEIS/EIR  in  January  1999  to  meet  CEQA 
and  NEPA  requirements  to  address 
environmental  impacts  associated  with 
acquiring  water  to  meet  the  flow 
objectives  in  the  SJRA.  This  document 
addressed  the  need  for  up  to  110,000 
acre-feet  to  meet  a  31 -day  spring  pulse 
flow  target  in  the  San  Joaquin  River  at 
Vemalis.  The  SJRA  allows  for  willing 
sellers  among  the  SJRGA  to  sell 
Reclamation  additional  water  w  hen  the 
spring  pulse  flow  target  exceeds  110,000 
acre-feet.  The  FEIS/EIR  prepared  for  the 
SJRA  acknowledged  the  need  for  this 
additional  water  from  willing  sellers  in 
some  water  years  but  did  not  address 
the  enviroiunental  impacts  associated 
with  acquiring  this  supplemental  water. 

The  purpose  of  the  DSEIS/EIR  is  to 
update  and  supplement  analyses 
presented  in  the  1999  FEIS/EIR  to 
address  the  acquisition  of  up  to  47.000 
acre-feet  of  water  annually  during  the 
2001  through  2010  water  years. 

Copies  of  the  DSEIS/EIR  are  available 
for  public  inspection  and  review  at  the 
following  locations: 

•  San  Joaquin  River  Group  Authority. 
400  Capitol  Mall,  Suite  900, 
Sacramento,  CA  95814;  telephone:  (916) 
449-3957 

•  Bureau  of  Reclamation,  Office  of 
Policy,  Room  7456,  1849  C  Street  NW. 


Washington  DC  20240:  telephone:  (202) 
208-4662 

•  Bureau  of  Reclamation, 
Reclamation  Ser\'ice  Center  Library', 
Building  67.  Room  167,  Denver  Federal 
Center,  6th  and  Kipling,  Denver, 
Colorado  80225;  telephone:  (303)  445- 
2072 

•  Bureau  of  Reclamation,  Public 
Affairs  Office,  2800  Cottage  Way. 
Sacramento.  California  95825-1898; 
telephone:  (916)  978-5100 

•  Natural  Resources  Library'.  U.S. 
Department  of  the  Interior,  1849  C  Street 
N\V,  Main  Interior  Building, 
Washington  DC  20240-0001 

Hearing  Process  Information:  A  public 
hearing  on  the  DSEIS/EIR  will  be  held 
on  February-  1,  2001.  The  public  may 
provide  verbal  testimony  on  the  content 
of  the  environmental  document  at  this 
hearing.  Written  comments  will  also  be 
accepted. 

Dated:  December  18.  2000. 
Lester  A.  Snow, 

Regional  Director. 

|FR  DoL.  00-.32923  Filed  12-26-00;  8:45  am] 

BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

December  20.  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  reveiw  and  approval  in 
accordance  with  the  Paper\vork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA.  PWBA.  and  OASAM  contact 
Karin  Kurz  ({202}  693^127  or  by  E- 
mail  to  Kurz-Karin@dol.gov).  To  obtain 
documentation  for  ESA.  MSHA.  OSHA. 
and  VTTS  contact  Darrin  King  ({202} 
693-4129  or  by  E-Mail  to  King- 
Darrin@dul.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  BLS.  DM, 
ESA,  ETA.  MSHA,  OSHA.  PWBA.  or 
VETS,  Office  of  Management  and 
Budget.  Room  10235.  Washington,  DC 
20503  ({202}  395-7316).  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 
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•  evaluate  the  proposed  collection  of 
inforamtion  is  necessasrv  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

•  evaluate  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validitv  of  the 
methodology  and  assumptions  used; 


•  enhance  the  quality,  utlity,  and 
clarity  of  the  information  to  be 
collected:  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
ohter  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Domestic  Agricultural  In-Season 
Wage  Report. 

OMB  Number:  1205-0017. 

Affected  Public:  Individuals  or 
households;  Farms;  Federal 
Government;  State,  Local,  or  Tribal  govt. 


Form 


Total 
respondents 


Frequency 


Total 
responses 


Average  time  per  responses 


Estimated 
total  burden 


ETA-232   

ETA  232A 

600     Onetime  

38.805     Annually  

600     11  Hrs 

38,805     15  Mm 

6.600 

9701 

j                                                         i 

Totals 

39  405 

39.405  ^  .41  Hours  

16,301 

Total  annualized  capital 'startup 
costs:  SO. 

Total  annual  costs  loperating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description-  State  Employment 
agencies  need  prevading  wage  rates  in 
order  to  process  an  employer's 
application  for  intrastate  and  mterstate 


and  H-2A  foreign  farm  workers.  The 
wage  rate  covers  agricultural  (crop  and 
livestock)  and  logging  jobs.  Domestic 
Migrant  and  local  seasonal  as  well  as 
foreign  H-2A  farm  workers  are  hired  for 
these  jobs. 

Tvpe  of  Review:  New  collection. 

Agency  Employment  and  Training 
Administration. 


Title:  Reporting  and  Performance 
Standards  System  for  Indian  and  Native 
American  Programs  Under  Title  I, 
Section  166  of  the  Workforce 
Investment  Act  (WIA). 

OMB  Number:  1205-ONew. 

Affected  Public:  State.  Local,  and 
Tribal  Govt,;  Not-for-profit  institutions. 


Section  166  Activity  (Comprehensive  Services) 


Numt3er  of 
respondents 


Frequency 


Total 
responses 


Hours  per 
response 


4- 


Total  bur- 
den hours 


Plan  Narrative     

Recordkeeping  

Participant  Report  ETA  9084  ,- 

Totals  :. 

Section  166  Activity  (Supplemental  Youth  Services) 

Plan  Narrative    

Recordkeeping  

Participant  Report  ETA  9085 

Totals 


150 
150 
150 


1 
2 


150 

17,000 

300 


12 

3 

9.67 


150 


-t- 


17,450 


24.67 


1.800 

51,000 

2,901 


55,701 


Number  of 
respondents 


Frequency 


Total 
responses 


Hours  per 
response 


H- 


Total  bur- 
den hours 


115 
115 
115 


115 

10,000 

230 


6 

2 

9.67 


115 


10,345 


17.67 


690 

20,000 

2,224 


22,914 


Total  Burden-  78,615  Hours. 

Total  annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  S\. 065. 000. 

Description:  This  is  a  proposed 
collection  of  participant  information 
relating  to  the  operation  of  employment 
and  training  programs  for  Indian  and 
Native  Americans  under  Title  1,  section 
166  of  the  Workforce  Investment  Act 
(WIA).  It  also  contains  the  basis  of  the 
new  performance  standards  system  for 
WIA  section  166  grantees.  The  burden 
estimates  for  this  collection  include  the 
Supplemental  Youth  Service  Program  as 
well  as  the  Comprehensive  Services 
Program  authorized  under  section  166, 


Burden  estimates  do  not  include  those 
tribes  currently  participating  in  the 
demonstration  under  Public  Law  102- 

477, 

•m 

Ira  L,  Mills. 

Ih'purtmfntal  CJfaranrt'  Officer 

IKR  Do.    00-  12454  Filed  12-26-00;  8:45  am] 

BILLING  CODE  4S10-3O-4M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administrat'on 

Fefleral  Advisory  Council  on 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
Federal  Advisory  Council  on 
Occupational  Saifety  and  Health 
(FACOSH).  established  under  Section 
1-5  of  Executive  Order  12196  on 
February  6,  1980,  published  in  the 
Federal  Register.  February  27,  1980  (45 
FR  1279),  FACOSH  will  meet  on 
January  11.  2001.  starting  at  1:30  p.m., 
in  Room  N-4437  A/B/C/D  of  the 
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Department  of  Labor  Frances  Perkins 
Building,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210.  The 
meeting  will  adjourn  at  approximately 
3:30  p,m.,  and  will  be  open  to  the 
public.  All  persons  wishing  to  attend 
this  meeting  must  exhibit  a  photo 
identification  to  security  personnel. 

Agency  items  will  include: 

1.  Call  to  Order. 

2,  55th  Annual  Federal  Safety  and 
Health  Training  Conference  report  and 
plans  for  the  56th  Aimual  Training 
Conference, 

3,  Federal  Executive  Institute  training 
proposal. 

4.  Reports  by  Subcommittees, 

5.  New  business. 

6,  Adjournment. 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Office  of  Federal  Agency 
Programs,  at  the  address  provided 
below.  All  such  submissions,  received 
by  January  4,  2001,  will  be  provided  to 
the  members  of  the  Federal  Advisory 
Council  and  will  be  included  in  the 
record  of  the  meeting.  Anyone  wishing 
to  make  an  oral  presentation  should 
notify  the  Office  of  Federal  Agency 
Programs  by  the  close  of  business 
January  4,  2001,  the  request  should  state 
the  amount  of  time  desired,  the  capacity 
in  which  the  person  will  appear  and  a 
brief  outline  of  the  content  of  the 
presentation.  Persons  who  request  the 
opportunity  to  address  the  Federal 
Advisory  Council  may  be  allowed  to 
speak,  as  time  permits,  at  the  discretion 
of  the  Chairperson.  Individuals  with 
disabilities  who  wish  to  attend  the 
meeting  should  contact  John  E. 
Plummer  at  the  address  indicated 
below,  if  special  accommodations  are 
needed. 

For  additional  information,  please 
contact  John  E,  Plunmier,  Director, 
Office  of  Federal  Agency  Programs,  U.S, 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N-3112,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
telephone  number  (202)  693-2122.  An 
official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Office  of  Federal  Agency  Programs. 

Signed  at  Washington.  DC.  this  20th  day  of 
December  2000. 
Charles  N.  Jeiress, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 
[FR  Doc.  00-32909  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  4510-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  00-144] 

5th  Digital  Earth  Community  Meeting 

agency:  National  Aeronautics  and 
Space  Administration  (Lead  Agency)- 
ACTION:  Notice  of  Meeting, 

summary:  The  Federal  Interagency 
Digital  Earth  Working  Group  will  hold 
the  5th  Digital  Earth  Community 
Meeting  that  will  focus  on 
accomplishments  thus  far,  and  the 
future  of  Digital  Earth,  The  inten!  of  this 
meeting  is  to  continue  the  efforts  of 
enabling  and  facilitating  the  evolution 
of  Digital  Earth,  a  digital  representation 
of  the  planet  that  will  allow  people  to 
access  and  apply  geo-spatial  data  from 
multiple  resources.  Federal,  state,  and 
local  government  along  with  private 
industry,  academia  and  others  will 
participate  in  presentations,  workshops 
and  panel  discussions.  Together  we  will 
educate  and  empower  each  other  to 
continue  to  develop  the  Digital  Earth 
envirormaent, 

DATES:  Wednesday,  January  31,  2001 

from  8  am  to  5  pm.  Registration 

beginning  at  7:30  am, 

ADDRESSES:  Capitol  Union  Building, 

Penn  State  University  at  Harrisburg,  777 

W.  Harrisburg  Pike,  Middletown.  PA 

17057, 

FOR  FURTHER  INFORMATION  CONTACT:  To 

register  for  the  meeting,  please  contact 
PSU  Continuing  Education  at  717-948- 
6505  or  e-mail:  pshceweb@psu,edu.  If 
you  would  like  to  present  at  this 
meeting,  please  contact  Dr.  Todd 
Bacastow  at  814-863-0049  or  e-mail 
bacastow@psu.edu.  The  deadline  for 
registration  is  Wednesday.  January  24. 
2001.  This  is  an  outreach  service  of  the 
College  of  Earth  and  Mineral  Sciences. 
SUPPLEMENTARY  INFORMATION: 

Format:  The  one  day  session  will 
concentrate  on  presentations, 
workshops,  and  panel  discussions.  The 
status  of  The  National  Digital  Earth 
Initiative,  What  is  Digital  Earth  and  It's 
Community.  Using  Digital  Earth 
Guidelines.  Developing  Applications. 
Involving  Students,  and  Data 
Accessibility  will  all  be  discussed. 
Upcoming  conferences,  organizational 
committees  and  collaborative  efforts 
will  be  addressed  as  well.  There  will  be 
space  available  for  personal 
demonstrations — and  discussions 
throughout  the  day.  Although  the 
meeting  is  open  to  all  interested  parties, 
time  availability  for  presentations  and 
demonstrations  is  limited  and  will  be 
allocated  on  a  first  come  basis.  All 


interested  parties  must  contact  Dr.  Todd 
Bacastow  by  January  17,  2001, 

Web  Information:  Additional  details 
on  the  Community  Meeting  will  be 
posted  to  v^'\\^\-. digitalearth.gov  in  the 
near  future. 

Dated:  December  13,  2000 
Thomas  S.  Taylor, 

.V/\S/l  Digital  Earth  Program  Manager 
|FR  Doc.  00-32627  Filed  12-26-00;  8:45  am| 
BrLUNG  CODE  751 0-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Open  Forum  Meeting  on  Procurement 
Policies,  Practices,  and  Initiatives 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  NASA  will  conduct  an  open 
forum  meeting  to  solicit  questions, 
views  and  opinions  of  interested 
persons  or  firms  concerning  NASA's 
procurement  policies,  practices,  and 
initiatives.  The  purpose  of  the  meeting 
is  to  have  an  open  discussion  between 
NASA's  Associate  Administrator  for 
Procurement,  industry',  and  the  public 
Note:  This  is  not  a  meeting  about  doing 
business  with  NASA  for  new  firms,  nor 
does  it  focus  particularly  on  small 
businesses  or  specific  contracting 
opportunities. 

DATE:  Tuesday,  January  23,  2001.  from 
2:00  p.m.  to  4:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  NASA  Goddard  Space  Flight  Center. 
Bldg,  26,  Room  205,  Greenbelt,  MD 
20771.  Entrance  to  the  facility  is  from 
the  Main  Gate  on  Greenbelt  Road,  MD 
Route  193. 

TO  RESERVE  A  SEAT  OR  FOR  FURTHER 
INFORMATION  CONTACT:  Debbie  Hollebeke 
[301-286-9208]  or  Sherry  Pollock  [301- 
286-9511],  NASA  Goddard  Space  Flight 
Center.  Mail  Code  200.  Greenbelt,  MD 
20771.  Interested  attendees  must  RSVP 
no  later  than  Tuesday,  January  16,  2001 
Reservations  must  be  made  by  phone. 
Auditorium  capacity  is  limited  to 
approximately  120  persons;  therefore, 
attendance  is  limited  to  a  maximum  of 
two  representatives  per  firm. 
SUPPLEMENTARY  INFORMATION: 

Admittance 

Attendees  must  be  a  U.S.  Citizen  or 
have  a  valid  green  card  in  their 
possession.  Doors  will  open  at  1:30  p.m. 

Format 

There  will  be  a  presentation  by  the 
Associate  Administrator  for 
Procurement,  followed  by  a  question 
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and  answer  period.  Procurement  issues 
will  be  discussed,  including  NASA's 
newest  initiatives  used  in  the  award  and 
administration  of  contracts.  Questions 
for  the  open  forum  should  be  presented 
at  the  meeting  and  should  not  be 
submitted  in  advance.  Position  papers 
are  not  being  solicited. 

Initiatives 

In  addition  to  the  general  discussion 
mentioned  above.  NASA  invites 
comments  or  questions  relative  to  its 
ongoing  Procurement  Innovations,  some 
of  which  mclude.  but  are  not  limited  to. 
the  following: 

Focus  on  Safety  &  Health  This 
ensures  that  contractors  take  all 
reasonable  safety  and  occupational 
health  measures  in  performing  NASA 
c:ontracts. 

Risk-Based  Acquisition  Management: 
This  initiative  seeks  to  integrate  the 
principles  of  risk  management 
throughout  the  acquisition  process  by 
purposefully  considering  the  various 
aspects  of  risk  when  developing  the 
acquisition  strategv',  selecting  sources, 
choosing  contract  type,  structuring  fee 
incentives,  and  conducting  contractor 
sur\'eillance. 

Consolidated  Contracting  Initiative: 
The  CCI  initiHtivf  emphasizes 
developing,  using,  and  sharing  contracts 
to  meet  Agency  objectives. 

Performance-Bused  Contracting:  This 
initiative  requires  structuring  all  aspects 
of  an  acquisition  around  the  purpose  of 
the  \vork  to  be  performed  as  opposed  to 
how  the  work  is  to  be  performed  or 
broad  and  imprecise  statements  of  work. 
It  emphasizes  quantifiable,  measurable 
performance  requirements  and  quality 
standards  in  developing  statements  of 
work,  selecting  contractors,  determining 
contract  type,  incentives,  and 
performing  contract  administration, 
including  surveillance. 

Award  Term  Initiative:  This  initiati\'e 
will  test  a  non-traditional  method  of 
motivating  and  rewarding  contractor 
performance.  Contractors  will  receive 
periodic  performance  evaluations  and 
scores,  which  can  result  in  an  e.xtension 
of  the  term  of  the  contract  in  return  for 
excellent  performance. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 
IFR  Uo(    00-iJ96;j  Filwl  12-25-00;  8:45  ami 
BILUNG  CODE  7510-01-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Draft  Guidebook  for  Proposers 
Responding  to  a  NASA  Research 
Announcement  (NRA) 

ACTION:  Invitation  for  comment. 


SUMMARY:  Interested  persons  are  invited 
to  comment  on  the  Draft  Guidebook  for 
Proposers  Responding  to  a  NASA 
Research  Announcement  (NRA).  The 
Guidebook  describes  the  policies  and 
procedures  of  the  Broad  Agency 
Announcement  used  by  the  National 
Aeronautics  and  .Space  Administration 
(NASA)  known  as  the  NASA  Research 
Announcement  (NRA).  The  Guidebook 
can  be  accessed  online  at:  http:// 
www.  hq.nasa.gov/office/procurement/ 
nraguidebook/  Further  clarifv'ing 
changes  to  the  discussion  of  conflict  of 
interest  {C.4)  may  be  anticipated  prior  to 
its  final  issuance. 

EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  Februaiy  28.  2001. 
Late  comments  will  be  considered  only 
to  the  extent  practicable. 
ADDRESSES:  Written  comments  should 
be  sent  to  Diane  Thompson.  Code  H. 
Office  of  Procurement.  ,300  E  Street.  S\V. 
Washington  DC  20546.  Electronic  mail 
comments  may  be  submitted  to 
diane.thompson@hq.nasa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Thompson,  fiode  HC.  202-358- 
0514,  or  email: 
diane.thompson@hq  nasa.gov. 

Tom  Luedtke, 

.^,'i.s()r;(Jf(•  Adniinistrutur  tor  Prorurfmenl. 
|FR  Doc.  00-32964  Kilt-d  12-2()-00:  8:45  am] 

BILLING  CODE  7510-01-U 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Office  of  ttie  Federal  Register 

Agreements  In  Force  as  of  December 
31, 1999  Between  the  American 
Institute  in  Taiwan  and  the  Taipei 
Economic  and  Cultural  Representative 
Office  in  the  United  States 

agency:  Office  of  the  Federal  Register. 
NAR.\. 

ACTION:  Notice  of  availability  of 
agreements. 

SUMMARY:  The  American  Institute  in 
Taiwan  has  concluded  a  number  of 
agreements  with  the  Taipei  Economic 
and  Cultural  Representative  Office  in 
the  United  States  (formerly  the 
Coordination  Council  for  North 
American  Affairs)  in  order  to  maintain 


cultural,  commercial  and  other 
unofficial  relations  between  the 
American  people  and  the  people  of 
Taiwan.  The  Director  of  the  Federal 
Register  is  publishing  the  list  of  these 
agreements  on  behalf  of  the  American 
Institute  in  Taiwan  in  the  public 
interest. 

SUPPLEMENTARY  INFORMATION:  Cultural, 
commercial  and  other  unofficial 
relations  between  the  American  people 
and  the  people  of  Taiwan  are 
maintained  on  a  non-governmental  basis 
through  the  American  Institute  in 
Taiwan  (AIT),  a  private  nonprofit 
corporation  created  under  the  Taiwan 
Relations  Act  (Public  Law  96-8;  93  Stat. 
14).  The  Coordination  Council  for  North 
American  Affairs  (CCNAA)  was 
established  as  the  nongovernmental 
Taiwan  counterpart  to  AIT. 

On  October  10,  1995  the  CCNAA  was 
renamed  the  Taipei  Economic  and 
Cultural  Representative  Office  in  the 
United  States  (TECRO). 

Under  section  12  of  the  Act. 
agreements  concluded  between  AIT  and 
TECRO  (CCNAA)  are  transmitted  to  the 
Congress,  and  according  to  sections  6 
and  10(a)  of  the  Act,  such  agreements 
have  full  force  and  effect  under  the  law 
of  the  United  States. 

The  texts  of  the  agreements  are 
available  from  the  American  Institute  in 
Taiwan,  1700  North  Moore  Street.  Suite 
1700,  Arlington,  Virginia,  22209.  For 
further  information,  please  telephone 
(703) 525-8474. or  fax  (703)  841-1385. 

Following  is  a  list  of  agreements 
between  AIT  and  TECRO  (CCNAA) 
which  were  in  force  as  of  December  31, 
1999. 

Dated:  December  19.  2000. 
Richard  C  .  Busli, 

Chairman  and  Managing  Director.  American 
In-ititiite  in  Taiwan. 

Udled:  December  21.  2000. 
Raymond  A.  Mosley, 
Director  of  the  Federal  Register. 

AIT— TECRO  Agreements 

In  Force  as  of  December  31,  1999 

Statxts  of  Tecro 

The  Exchange  of  Letters  concerning 
the  change  in  the  name  of  the 
Coordination  Council  for  North 
American  Affairs  (CCNAA)  to  the  Taipei 
Economic  and  Cultural  Representative 
Office  in  the  United  States  (TECRO). 
Signed  December  27,  1994  and  Januarv 
3.  1995.  Entered  into  force  January  3. 
1995. 

Agriculture 

1.  Guidelines  for  a  cooperative 
program  in  the  agriculture  sciences. 
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Signed  January  15  and  28, 1986.  Entered 
into  force  January  28,  1986. 

2.  Amendment  amending  the  1986 
guidelines  for  a  cooperative  program  in 
the  agricultural  sciences.  Effected  by 
exchange  of  letters  September  1  and  11, 
1989.  Entered  into  force  September  11, 
1989. 

3.  Cooperative  service  agreement  to 
facilitate  fruit  and  vegetable  inspection 
through  their  designated 
representatives,  the  United  States 
Department  of  Agriculture  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
and  the  Taiwan  Provincial  Fruit 
Marketing  Cooperative  (TPFMC) 
supervised  by  the  Taiwan  Council  of 
Agriculture  (COA).  Signed  April  28, 
1993.  Entered  into  force  April  28,  1993. 

4.  Memorandum  of  agreement 
concerning  sanitary/phytosanitary  and 
agricultural  standards.  Signed 
November  4,  1993.  Entered  into  force 
November  4,  1993. 

Aviation 

1 .  Memorandum  of  agreement 
concerning  the  arrangement  for  certain 
aeronautical  equipment  and  services 
relating  to  civil  aviation  {NAT-I-845), 
with  annexes.  Signed  September  24  and 
October  23,  1981.  Entered  into  force 
October  23,  1981. 

2.  Amendment  amending  the 
memorandum  of  agreement  concerning 
aeronautical  equipment  and  services  of 
September  24  and  October  23, 1981. 
Signed  September  18  and  23,  1985. 
Entered  into  force  September  3,  1985. 

3.  Agreement  amending  the 
memorandum  of  agreement  of 
September  24  and  October  23, 1981. 
concerning  aeronautical  equipment  and 
services.  Signed  September  23  and 
October  17,  1991.  Entered  into  force 
October  17,  1991. 

4.  Air  transport  agreement,  with 
annexes.  Signed  at  Washington  March 
18,  1998.  Entered  into  force  March  18, 
1998. 

Conservatioii 

1.  Memorandiun  on  cooperation  in 
forestry  and  natural  resources 
conservation.  Signed  May  23  and  July  4, 
1991.  Entered  into  force  July  4, 1991. 

2.  Memorandum  on  cooperation  in 
soil  and  water  conservation  imder  the 
guidelines  for  a  cooperative  program  in 
the  agricultural  sciences.  Signed  at 
Washington  October  5,  1992.  Entered 
into  force  October  5,  1992. 

3.  Agreement  on  technical 
cooperation  in  conservation  of  flora  and 
fauna.  Signed  April  7, 1999.  Entered 
into  force  April  7, 1999. 


Consular 

1.  Agreement  regarding  passport 
validity.  Effected  by  exchange  of  letters 
of  August  26  and  November  13.  1998. 
Entered  into  force  December  10,  1998. 

Customs 

1.  Agreement  for  technical  assistance 
in  customs  operations  and  management, 
with  attachment.  Signed  May  14  and 
June  4,  1991.  Entered  into  force  June  4. 
1991. 

2.  Agreement  on  TECRO/ AIT  camet 
for  the  temporary  admission  of  goods. 
Signed  June  25,  1996.  Entered  into  force 
June  25,  1996. 

Education  and  Culture 

1 .  Agreement  amending  the  agreement 
for  financing  certain  educational  and 
cultural  exchange  programs  of  April  23, 
1964.  Effected  by  exchange  of  letters  at 
Taipei  April  14  and  June  4,  1979. 
Entered  into  force  June  4,  1979. 

2.  Agreement  concerning  the  Taipei 
American  School,  with  annex.  Signed  at 
Taipei  February  3,  1983.  Entered  into 
force  Februar>''3, 1983. 

Energy 

1 .  Agreement  relating  to  the 
establishment  of  a  joint  standing 
committee  on  civil  nuclear  cooperation. 
Signed  at  Taipei  October  3,  1984. 
Entered  into  force  October  3,  1984. 

2.  Agreement  amending  and 
extending  the  agreement  of  October  3 , 
1984,  relating  to  the  establishment  of  a 
joint  standing  committee  on  civil 
nuclear  cooperation.  Signed  October  19, 
1989.  Entered  into  force  October  19, 
1989. 

3.  Agreement  abandoning  in  place  in 
Taiwan  the  Argonaut  Research  Reactor 
loaned  to  National  Tsing  Hua 
University.  Signed  November  28, 1990. 

4.  Agreement  Amending  and 
Extending  the  Agreement  of  October  3, 
1984,  as  amended  and  extended, 
relating  to  the  establishment  of  a  joint 
standing  committee  on  civil  nuclear 
cooperation.  Signed  October  3,  1994. 
Entered  into  force  October  3,  1994. 

5.  Agreement  concerning  safeguards 
arrangements  for  nuclear  materials 
transferred  from  France  to  Taiwan. 
Effected  by  exchange  of  letters  Februarv' 
12  and  May  13,  1993.  Entered  into  force 
May  13,  1993. 

6.  Agreement  relating  to  participation 
in  the  USNRC  program  of  severe 
accident  research,  with  appendix. 
Signed  February  18  and  June  24,  1993. 
Entered  into  force  June  24,  1993; 
effective  January  1,  1993. 

7.  Agreement  regarding  participation 
in  the  Second  USNRC  International 
Piping  Integrity  Research  Group 
Program,  with  addendum.  Signed  at 


Arlington  and  Washington  Februarv'  7 
and  June  30.  1994.  Entered  into  force 
June  30,  1994. 

8.  Memorandum  of  Agreement  for 
release  of  an  Energ>'  and  Power 
Evaluation  Program  (ENPEP)  computer 
software  package.  Signed  January'  25 
and  Februarv'  27,  1995.  Entered  into 
force  Februaun,'  27,  1995. 

9.  Agreement  relating  to  the 
participation  in  the  USNRC  program  of 
severe  accident  research.  Signed  June  26 
and  30,  1997.  Entered  into  force  June  30, 

1997,  effective  January'  1.  1997. 

10.  Agreement  relating  to 
participation  in  the  USNRC's  program  of 
thermal-hydraulic  code  applications 
and  maintenance.  Signed  January  5  and 
June  26,  1998.  Entered  into  force  June 
26.  1998. 

11.  Agreement  regarding  terms  and 
conditions  for  the  acceptance  of  foreign 
research  reactor  spent  nuclear  fuel  at  the 
Department  of  Energy's  Savannah  River 
site.  Signed  December  28.  1998  and 
February  25,  1999.  Entered  into  force 
February'  25,  1999. 

12.  Agreement  in  the  area  of 
probabilistic  risk  assessment  research. 
Signed  July  20  and  December  27.  1999. 
Entered  into  force  January  1.  1999. 

Environment 

1 .  Agreement  for  technical         " 
cooperation  in  the  field  of 
environmental  protection,  with 
implementing  arrangement.  Signed  June 
21,  1993.  Entered  into  force  June  21. 
1993. 

2.  Agreement  extending  the  agreement 
of  June  21,  1993  for  technical 
cooperation  in  the  field  of 
environmental  protection.  Effected  by 
exchanges  of  letters  June  30  and  July  20 
and  30,  1998.  Entered  into  force  July  30, 

1998,  effective  June  21,  1998. 

Health 

1.  Guidelines  for  a  cooperative 
program  in  the  biomedical  sciences. 
Signed  May  21,  1984.  Entered  into  force 
May  21,  1984. 

2.  Guidelines  for  a  cooperative 
program  in  food  hygiene.  Signed 
January  15  and  28,  1985.  Entered  into 
force  January'  28,  1985. 

1.  Agreement  amending  the  1984 
guidelines  for  a  cooperative  program  in 
the  biomedical  sciences,  with 
attachment.  Signed  April  20,  1989. 
Entered  into  force  April  20.  1989. 

4.  Agreement  amending  the  1984 
guidelines  for  a  cooperative  program  in 
the  biomedical  sciences,  as  amended, 
with  attachment.  Signed  August  24, 
1989.  Entered  into  force  August  24, 
1989. 

5.  Guidelines  for  a  cooperative 
program  in  public  health  and  preventive 
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medicine.  Signed  at  .\rlington  and 
Washington  lune  30  and  fuly  19,  1994 
Entered  into  force  July  19.  1994 

6.  Agreement  for  technical 
cooperation  in  vaccine  and 
immunization-related  activities,  with 
implementing  arrangement.  Signed  at 
Washington  October  6  and  7.  1994. 
Entered  into  force  October  7,  1994 

7.  Agreement  regarding  the  mutual 
exchange  of  information  on  medical 
devices,  including  quality  systems 
requirements  inspectional  information. 
Effected  by  exchange  of  letters  |anuar\' 
9.  1998.  Entered  into  force  January  9. 
1998 

Intellectual  Property 

1.  Agreement  concerning  the 
protection  and  enforcement  of  rights  in 
audiovisual  works.  Effected  by  exchange 
of  letters  at  i\rlington  and  Washington 
lune  6  and  27.  1989.  Entered  into  force 
June  27,  1989. 

2.  Understanding  concerning  the 
protection  of  intellectual  property 
rights.  Signed  at  Washington  June  5. 
1992.  Entered  into  force  June  5,  1992. 

3.  Agreement  for  the  protection  of 
cop\Tights,  with  appendix.  Signed  July 
16,  1993.  Entered  into  force  July  16. 
1993. 

4.  Memorandum  of  understanding 
regarding  the  extension  of  priority  filing 
rights  for  patent  and  trademark 
applications.  Signed  April  10.  1996. 
Entered  into  force  April  10.  1996. 

ludicial  Assistance 

1.  Memorandum  of  understanding  on 
cooperation  in  the  field  of  criminal 
investigations  and  prosecutions.  Signed 
at  Taipei  October  5.  1992.  Entered  into 
force  October  5,  1992. 

Labor 

1.  Guidelines  for  a  cooperative 
program  in  labor  affairs.  Signed 
December  6.  1991.  Entered  into  force 
December  6.  1991. 

2.  Guidelines  for  a  cooperative 
program  in  labor  mediation  and 
alternative  dispute  resolution.  Signed 
April  7.  1995.  Entered  into  force  April 
7.  1995. 

Mapping 

1.  Agreement  concerning  mapping, 
charting,  and  geodesy  cooperation. 
Signed  November  28.  1995.  Entered  into 
force  November  28,  1995. 

Maritime 

1.  Agreement  concerning  mutual 
implementation  of  the  1974  Convention 
for  the  safety  of  life  at  sea.  Effected  by 
exchange  of  letters  at  Arlington  and 
Washington  August  17  and  September 
7.  1982.  Entered  into  force  September  7. 
1982. 


2.  Agreement  concerning  mutual 
implementation  of  the  1969 
international  convention  on  tonnage 
measurement.  Effected  by  exchange  of 
letters  at  Arlington  and  Washington 
Mav  13  and  26.  1983.  Entered  into  force 
May  26.  1983. 

3.  Agreement  concerning  mutual 
implementation  of  the  protocol  of  1978 
relating  to  the  1974  international 
convention  for  the  .safety  of  life  at  sea. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  [anuary  22 
and  31.  1985.  Entered  into  force  January 
31.  1985. 

4  Agreement  concerning  mutual 
implementation  of  the  protocol  of  1978 
relating  to  the  international  convention 
for  the  prevention  of  pollution  from 
ships,  1973.  Effected  by  exchange  of 
letters  at  Arlington  and  Washington 
[anuary  22  and  31,  1985.  Entered  into 
force  lanuary  31,  1985. 

5.  Agreement  concerning  mutual 
implementation  of  the  1966 
international  convention  on  load  lines. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  March  26 
and  April  10,  1985.  Entered  into  force 
April  10,  1985. 

6.  Agreement  concerning  the 
operating  environment  for  ocean 
carriers.  Effected  by  exchange  of  letters 
at  Washington  and  Arlington  October  25 
and  27,  1989.  Entered  into  force  October 
27.  1989. 

Military  Sales 

1 .  Agreement  for  foreign  military  sales 
financing  by  the  authorities  on  Taiwan. 
Signed  January  4  and  July  12,  1999. 
Entered  into  force  July  12,  1999. 

Postal 

1  Agreement  concerning 
establishment  of  INTELPOST  service. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  April  19  and 
November  26,  1990.  Entered  into  force 
November  26.  1990. 

2  International  business  reply  service 
agreement,  with  detailed  regulations. 
Signed  at  Washington  Februarv'  7.  1992. 
Entered  into  force  February  7.  1992. 

Privileges  and  Immunities 

1 .  Agreement  on  privileges, 
exemptions  and  immunities,  with 
addendum.  Signed  at  Washington 
October  2.  1980.  Entered  into  force 
October  2,  1980. 

2.  Agreement  governing  the  use  and 
disposal  of  vehicles  imported  by  the 
American  Institute  in  Taiwan  and  its 
personnel.  Signed  at  Taipei  April  21, 
1986  Entered  into  force  April  21,  1986. 


Scientific  &  Technical  Cooperation 

1 .  Agreement  on  scientific 
cooperation.  Effected  by  exchange  of 
letters  at  Arlington  and  Washington  on 
September  4.  1980.  Entered  into  force 
September  4.  1980. 

2.  Agreement  concerning  renewal  and 
extension  of  the  1980  agreement  on 
scientific  cooperation.  Signed  March  10. 
1987.  Entered  into  force  March  10.  1987. 

3.  Guidelines  for  a  cooperative 
program  in  atmospheric  research. 
Signed  May  4.  1987.  Entered  into  force 
May  4.  1987. 

4.  Agreement  for  technical  assistance 
in  dam  design  and  construction,  with 
appendices.  Signed  August  24.  1987. 
Entered  into  force  August  24,  1987. 

5.  Agreement  for  a  cooperative 
program  in  the  sale  and  exchange  of 
technical,  scientific,  and  engineering 
information.  Signed  November  17.  1987. 
Entered  into  force  November  17,  1987. 

6.  Agreement  for  technical 
cooperation  in  meteorology  and  forecast 
systems  development,  with 
implementing  arrangements.  Signed 
June  5  and  28,  1990.  Entered  into  force 
June  28.  1990. 

7.  Agreement  extending  the  agreement 
of  November  17.  1987,  for  a  cooperative 
program  in  the  sale  and  exchange  of 
technical,  scientific  and  engineering 
information.  Signed  August  8,  1990. 
Entered  into  force  August  8,  1990. 

8.  Cooperative  program  on  Hualien 
soil-structure  interaction  experiment. 
Signed  September  28.  1990. 

9.  Agreement  for  technical 
cooperation  in  geodetic  research  and 
use  of  advanced  geodetic  technology, 
with  implementing  arrangement.  Signed 
January  11  and  February  21,  1991. 
Entered  into  force  February  21,  1991. 

10.  Cooperative  program  in  highway- 
related  sciences.  Signed  October  30, 
1990  and  January  7.  1992.  Entered  into 
force  January  7,  1992. 

1 1 .  Agreement  amending  and 
extending  the  agreement  of  August  24, 
1987,  for  technical  assistance  in  dam 
design  and  construction. 

*Name  changed  to  Agreement  for 
Technical  Assistance  in  Areas  of  Water 
Resource  Development.  Signed  May  11 
and  June  9.  1992.  Entered  into  force 
June  9.  1992. 

12.  Agreement  for  technical 
cooperation  in  seismology  and 
earthquake  monitoring  systems 
development,  with  implementing 
arrangement.  Signed  July  22  and  24, 
1992.  Entered  into  force'july  24.  1992. 

13.  Agreement  amending  the 
Agreement  of  August  24.  1987  for 
technical  assistance  in  areas  of  water 
resource  development.  Signed  August 
30  and  September  3.  1996.  Entered  into 
force  September  3.  1996. 
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14.  Agreement  concerning  joint 
studies  on  reservoir  sedimentation  and 
sluicing,  including  computer  modeling. 
Signed  February  14  and  March  8,  1996. 
Entered  into  force  March  8,  1996. 

15.  Guidelines  for  a  cooperative 
program  in  physical  sciences.  Signed 
January  2  and  10,  1997.  Entered  into 
force  January  10,  1997. 

16.  Agreement  for  scientific  and 
technical  cooperation  in  ocean  climate 
research.  Signed  February  18,  1997. 
Entered  into  force  February  18,  1997. 

17.  Agreement  amending  the 
agreement  of  August  24, 1987  for 
technical  assistance  in  areas  of  water 
resource  development.  Signed  October 
14,  1997.  Entered  into  force  October  14, 
1997. 

18.  Agreement  for  technical 
cooperation  in  scientific  and  weather 
technology  systems  support.  Signed 
October  22  and  November  5,  1997. 
Entered  into  force  November  5, 1997. 

19.  Agreement  for  technical 
cooperation  associated  with 
establishment  of  advanced  operational 
aviation  weather  systems.  Signed 
February  10  and  13,  1998.  Entered  into 
force  February  13, 1998. 

20.  Agreement  for  technical 
cooperation  associated  with 
development,  launch  and  operation  of  a 
constellation  observing  system  for 
meteorology,  ionosphere  and  climate. 
Signed  May  29  and  June  30,  1999. 
Entered  into  force  June  30, 1999. 

Security  of  Information 

1 .  Protection  of  information 
agreement.  Signed  September  15,  1981. 
Entered  into  force  September  15,  1981. 

Taxation 

1 .  Agreement  concerning  the 
reciprocal  exemption  from  income  tax 
of  income  derived  fi'om  the 
international  operation  of  ships  and 
aircraft.  Effected  by  exchange  of  letters 
at  Taipei  May  31,  1988.  Entered  into 
force  May  31,  1988. 

2.  Agreement  for  technical  assistance 
in  tax  administration,  with  appendices. 
Signed  August  1,  1989.  Entered  into 
force  August  1, 1989. 

Trade 

1 .  Agreement  concerning  trade 
matters,  with  annexes.  Effected  by 
exchange  of  letters  at  Arlington  and 
Washington  October  24,  1979.  Entered 
into  force  October  24, 1979;  effective 
January  1,  1980. 

2.  Agreement  concerning  trade 
matters.  Effected  by  exchange  of  letters 
at  Arlington  and  Washington  December 
31,  1981.  Entered  into  force  December 
31.  1981. 

3.  Agreement  concerning  measures 
that  the  CCNAA  will  undertake  in 


connection  with  implementation  of  the 
GATT  Customs  Valuation  Code. 
Effected  by  exchange  of  letters  at 
Bethesda  and  Arlington  August  22, 
1986.  Entered  into  force  August  22, 
1986. 

4.  Agreement  concerning  the  export 
performance  requirement  affecting 
investment  in  the  automotive  sector. 
Effected  by  exchange  of  letters  at 
Washington  and  Arlington  October  9, 
1986.  Entered  into  force  October  9. 
1986. 

5.  Agreement  concerning  beer,  wine 
and  cigarettes.  Signed  at  Washington 
December  12,  1986.  Entered  into  force 
December  12,  1986;  effective  January  1, 
1987. 

6.  Agreement  implementing  the 
agreement  of  December  12,  1986 
concerning  beer,  wine  and  cigarettes. 
Effected  by  exchange  of  letters  at  Taipei 
April  29,  1987.  Entered  into  force  April 
29,  1987:  effective  January  1.  1987. 

7.  Agreement  concerning  trade  in 
whole  turkeys,  turkey  parts,  processed 
turkey  products  and  whole  ducks,  with 
memorandum  of  understanding. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  March  16. 
1989.  Entered  into  force  March  16,  1989. 

8.  Agreement  concerning  the 
protection  of  trade  in  strategic 
commodities  and  technical  data,  with 
memorandum  of  understanding. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  December  4. 
1990  and  April  8,  1991.  Entered  into 
force  April  8.  1991. 

9.  Administrative  arrangement 
concerning  the  textile  visa  system. 
Effected  by  exchange  of  letters  at 
Arlington  and  Washington  April  18  and 
May  1,  1991.  Entered  into  force  May  1, 
1991. 

10.  Agreement  regarding  new 
requirements  for  health  warning  legends 
on  cigarettes  sold  in  the  territory 
represented  by  CCNAA.  Effected  by 
exchange  of  letters  at  Washington  and 
Arlington  October  7  and  16.  1991. 
Entered  into  force  October  16.  1991. 

11.  Memorandum  of  understanding 
concerning  a  new  quota  arrangement  for 
cotton  and  man-made  fiber  trousers. 
Signed  at  Washington  December  18, 
1992.  Entered  into  force  December  18. 
1992. 

12.  Memorandum  of  understanding 
on  the  exchange  of  information 
concerning  commodity  futures  and 
options  matters,  with  appendix.  Signed 
January  11,  1993.  Entered  into  force 
January  11,  1993. 

13.  Agreement  concerning  a 
framework  of  principles  and  procedures 
for  consultations  regarding  trade  and 
investment,  with  annex.  Signed  at 


Washington  September  19.  1994. 
Entered  into  force  September  19.  1994. 

14.  Visa  arrangement  concerning 
textiles  and  textile  products.  Effected  by 
exchange  of  letters  of  April  30  and 
September  3  and  23.  1997.  Entered  into 
force  September  23.  1997. 

15.  Agreement  concerning  trade  in 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  non-cotton  vegetable  fiber 
textile  products,  with  attachment. 
Effected  by  exchange  of  letters 
December  10.  1997.  Entered  into  force 
December  10.  1997;  effective  Januar>'  1. 
1998. 

16.  Agreed  minutes  on  govermnent 
procurement  issues.  Signed  December 
17.  1997.  Entered  into  force  December 
17.  1997. 

17.  Understanding  concerning 
bilateral  negotiations  on  the  WTO 
accession  of  the  separate  customs 
territory  of  Taiwan.  Penghu.  Kinmen 
and  Matsu  (Chinese  Taipei)  and  the 
United  States.  Signed  February  20. 
1998.  Entered  into  force  February  20, 
1998. 

18.  Agreement  on  mutual  recognition 
for  equipment  subject  to  electro- 
magnetic compatibility  (EMC) 
regulations.  Signed  March  16.  1999. 
Entered  into  force  March  16,  1999. 

19.  Agreement  concerning  the  Asia 
Pacific  Economic  Cooperation  mutual 
recognition  arrangement  for  conformity 
assessment  of  telecommunications 
equipment  (APEC  Telecon  MRA). 
Signed  March  16,  1999.  Entered  into 
force  March  16.  1999. 

IFR  Doc.  00-32936  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  0000-OC-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Leadership  Initiatives  Advisory 
Panel — Notice  of  Change 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advison,'  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
herebv  given  that  the  open  session  for 
the  meeting  of  the  Leadership  Initiatives 
Advisor}'  Panel.  Folk  &  Traditional  Arts 
section  (Infrastructure  Initiative 
category),  to  the  National  Council  on  the 
Arts,  previously  announced  for  9  a.m.- 
10;30  a.m.  on  January  11.  2001  will  be 
held  on  the  11th  from  12  p.m.  to  1  p.m. 
The  meeting  will  be  held  in  Room  708 
at  the  Nancy  Hanks  Center,  1100 
Pennsvlvania  Avenue.  NW.. 
Washington.  DC  20506. 
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[lit.'d   Dp(f mhfr  I'l,  2000. 
Kathy  Plowitz-Worden. 

Panel  Coordinator.  Pant-l  Operations. 

Sational  Endowment  for  the  Arts. 

[FR  Doc.  00-32957  Filed  12-26-00:  8:45  ami 

BILLING  CODE  7537-01   M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  to  Seek  Approval  to 
Establish  an  Information  Collection 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  National  Science 
Foundation  (N'SF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  .-Kct  of  1995  (Pub  L   104-13). 
we  are  providing  opportunity  for  public: 
comment  on  this  action  After  obtaining 
and  considering  public  comment,  NSF 
will  prepare  the  submission  requesting 
that  OMB  approve  clearance  of  this 
collection  for  no  longer  than  3  years. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  February  26,  2001 
to  be  assured  of  consideration 
(Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 
FOR  AOOmONAL  INFORMATION  OR 
COMMENTS:  Contact  Suzanne  H. 
Plimpton.  Reports  Clearance  Officer. 
National  Science  Foundation.  4201 
Wilson  Boulevard,  Suite  295.  Arlington, 
VA  22230;  telephone  (703)  292-7556;  or 
send  email  to  splimptotg^sfgov.  You 
also  mav  obtain  a  copy  of  the  data 
collection  instrument  and  instructions 
from  Ms.  Plimpton 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Medical  Clearance 
Process  for  Deplovment  to  .Antarctica 

OMB  Sumber.  3145-NEW. 

Expiration  Date  of  Approval:  Not 
applicable. 

Type  of  Request:  Intent  to  seek 
approval  to  establish  an  information 
collection  for  three  years. 

Abstract 

A  Proposed  Project 

.\\\  individuals  who  anticipate 
deploying  to  Antarctica  and  to  certain 
regions  of  the  .-\rctic  under  the  auspices 
of  the  United  States  Antarctic  Program 
are  required  to  take  and  pass  a  rigorous 
physical  examination  prior  to 
deploying.  The  physical  examination 
includes  a  medical  history,  medical 
examination,  a  dental  examinatiim  and 
for  those  persons  planning  to  winter 
over  in  .Antarctica  a  psychological 
examination  is  also  required.  The 


requirement  for  this  determination  of 
phvsical  status  is  found  in  42  U  S.C.. 
1H70  (Authority)  and  62  FR  31522.  lune 
10.  1997  (Source),  unless  otherwise 
noted.  This  part  sets  forth  the 
procedures  for  medic:al  screening  to 
determine  whether  candidates  for 
participation  in  the  L'nited  States 
Antarctic  [[Page216|l  Program  (USAP) 
are  physically  qualified  and 
psvchologicallv  adapted  for  assignment 
or  travel  to  Antarctif;a.  Medical 
scrt^ening  examinations  are  necessan,'  to 
determine  the  presence  of  any  physical 
or  psvchological  conditions  that  would 
threaten  the  health  or  safety  of  the 
candidate  or  other  L'.SAP  participants  or 
that  could  not  be  effectively  treated  by 
the  limite<i  medical  care  capabilities  in 
.■\ntarc:tica. 

(h)  Presidential  Memorandum  No. 
6646  (February  5.  1982)  (available  from 
the  National  Science  Foundation,  Office 
of  Polar  Programs,  room  755.  4201 
Wilson  Blvd..  Arlington.  VA  22230)  sets 
forth  the  National  Science  Foundation's 
overall  management  responsibilities  for 
the  entire  United  States  national 
program  in  Antarctica. 

B  Use  of  the  Information 

1   Form  NSF- 1420,  National  Science 
Foundation — Polar  Physical 
Examination 

(Antarctica/ Arctic/Official  Visitors) 
Medical  Hisfor\'.  will  be  used  by  the 
individual  to  record  the  individual's 
familv  and  personal  medical  histories.  It 
is  a  five-page  form  that  includes  the 
individual's  and  the  individual's 
Bmergenc:v  point-of-contact's  name, 
address,  and  telephone  numbers.  It 
contains  the  individual's  email  address, 
employment  affiliation  and  dates  and 
locations  of  current  and  previous  polar 
deployments.  It  also  includes  a  signed 
certification  of  the  accuracy  of  the 
information  and  understandings  of 
refusal  to  provide  the  information  or 
providing  false  information.  The 
agency's  contractor's  reviewing 
physician  and  medical  staff  complete 
the  sections  of  the  form  that  indicated 
when  the  documents  were  received  and 
w  hether  or  not  the  person  qualified  for 
polar  deployment,  in  which  season 
qualified  to  deploy  and  where 
disqualified  the  reasons. 

2.  Form  \'SF-1421.  Polar  Physical 
Examination — Antarctica/Arctic,  will  be 
used  by  the  individuals,  physician  to 
document  specific  medical  examination 
results  and  the  overall  status  of  the 
individual's  health.  It  is  a  two-page  form 
which  also  provides  for  the  signatures  of 
both  the  patient  and  the  examining 
physician,  as  well  as  contact 
information  about  the  examining 
physician.  Finallv.  it  contains  the  name. 


address  and  telephone  number  of  the 
agency's  contractor  that  collects  and 
retains  the  information. 

3.  Form  \SF-1422.  National  Science 
Foundation  Polar  Physical  Examination 

(Antarctica/ Arctic/Official  Visitors) 
Medical  Histor\-  Inter\'al  Screening,  will 
only  be  used  by  individuals  who  are 
under  the  age  of  40  and  who 
successfully  took  and  passed  a  polar 
examination  the  previous  season  or  not 
more  than  24  months  prior  to  current 
deployment  date.  It  allows  the 
otherwise  healthy  individual  to  update 
his  or  her  medical  data  without  having 
to  take  a  physical  examination  everv' 
year  as  opposed  to  those  over  40  years 
of  age  who  must  be  examined  annually. 

4.  Form  NSF-1423.  Polar  Dental 
Examination — Antarctica/ Arctic/Official 
Visitors,  will  be  used  by  the  examining 
dentist  to  document  the  status  of  the 
individual's  teeth  and  to  docum.ent  . 
when  the  individual  was  examined.  It 
w'ill  also  be  used  by  the  contractor's 
reviewing  dentist  to  document  whether 
or  not  the  individual  is  dentally  cleared 
to  deploy  to  the  polar  regions. 

5.  Medical  Waivers:  Any  individual 
who  is  determined  to  be  not  physically 
qualified  for  polar  deployment  may 
request  an  administrative  waiver  of  the 
medical  screening  criteria.  This 
information  includes  signing  a  Request 
for  Waiver  that  is  notarized  or  otherwise 
legally  acceptable  in  accordance  with 
penalty  of  perjury  statutes,  obtaining  an 
Employer  Statement  of  Support. 
Individuals  on  a  case-by-case  basis  may 
also  be  required  to  submit  additional 
medical  documentation  and  a  letter 
from  the  individual's  physician(s) 
regarding  the  individual's  medical 
suitability  for  Antarctic  deployment. 

6.  Other  information  requested:  In 
addition  to  the  numbered  forms  and 
other  information  mentioned  above,  the 
USAP  medical  screening  package 
includes  the  following: 

— the  Medical  Risks  for  NSF-Sponsored 
Personnel  Traveling  to  Antarctica — 
multi-copy  form 

— the  NSF  Privacy  Notice 

— the  NSF  Medical  Screening  for  Blood- 
borne  Pathogens/Consent  for  HIV 
Testing  (multi-copy) 

— the  NSF  Authorization  for  Treatment 
of  Field-Team  Member/Participant 
Under  the  Age  of  18  Years  (multi- 
copy). 

This  should  only  be  sent  to  the 
individuals  who  are  under  18  years  of 
age. 

— the  Dear  Doctor  and  Dear  Dentist 
letters,  which  provide  specific 
laboratorv'  and  x-ray  requirements,  as 
well  as  other  instructions. 
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7.  There  are  t»ro  other,  non-medical 
forms  included  in  the  mailing: 
— the  Personal  Information  Form — NSF 
Form  Number  1424  includes  a  Privacy 
Act  Notice.  This  form  is  used  to 
collect  information  on  current  address 
and  contact  numbers,  date  and  place 
of  birth,  nationality,  citizenship, 
social  security  number,  passport 
number,  emergency  point  of  contact 
information,  travel  dates,  clothing 
sizes  so  that  we  may  properly  outfit 
those  individuals  who  deploy,  work- 
site information  and  prior  deployment 
history. 
— the  Pairticipant  Notification — 
Important  Notice  for  Participants  in 
the  United  States  Antarctic  Program. 
This  form  provides  information  on  the 
laws,  of  the  nations  through  which 
program  participants  must  transit  in 
route  to  Antarctica,  regarding  the 
transport,  possession  and  use  of 
illegal  substances  and  the  possibility 
of  criminal  prosecution  if  caught, 
tried  and  convicted. 
Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
varies  according  to  the  overall  health  of 
the  individual,  the  amount  of  research 
required  to  complete  the  forms,  the  time 
it  takes  to  make  an  appointment,  take 
the  examination  and  schedule  and 
complete  any  follow-up  medical,  dental 
or  psychological  requirements  and  the 
completeness  of  the  forms  submitted. 
The  estimated  time  is  up  to  six  weeks 
from  the  time  the  individual  receives 
the  forms  until  he  or  she  is  notified  by 
the  contractor  of  their  final  clearance 
status.  An  additional  period  of  up  to 
eight  weeks  may  be  required  for  the 
individual  who  was  disqualified  to  be 
notified  of  the  disqualification,  to 
request  and  receive  the  waiver  packet, 
to  obtain  employer  support  and 
complete  the  waiver  request,  to  do  any 
follow-up  testing,  to  return  the  waiver 
request  to  the  contractor  plus  any 
follow-up  information,  for  the 
contractor  to  get  the  completed  packet 
to  the  NationaJ  Science  Foundation,  for 
the  NSF  to  make  and  promulgate  a 
decision. 

Respondents:  All  individuals 
deploying  to  the  Antarctic  and  certain 
Arctic  areas  under  the  auspices  of  the 
United  States  Antarctic  Program  must 
complete  these  forms.  There  are 
approximately  3,000  submissions  per 
year,  with  a  small  percentage  (c.3%) 
under  the  age  of  40  who  prpvide  annual 
submissions  but  with  less  information. 
Estimated  Number  of  Responses  per 
Form:  Responses  range  from  2  to 
approximately  238  responses. 

Estimated  Total  Annual  Burden  on 
Respondents:  The  total  annual  burden 


in  hours,  broken  down  by  form  cannot 
yet  be  measured  accurately  because  of 
the  time  it  takes  to  obtain  the 
information  which  depends  on  the 
number  of  illnesses,  surgeries, 
diagnoses,  etc.,  the  individual  and 
family  members  have  had. 

Frequency  of  Responses:  Individuals 
must  complete  the  forms  annually  to  be 
current  within  12  months  of  their 
anticipated  deployment  dates. 
Depending  on  individual  medical  status 
some  persons  may  require  additional 
laboratory  results  to  be  current  within 
two  to  six-weeks  of  anticipated 
deployment. 

Comments:  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  December  21,  2000. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer. 

|FR  Doc:.  00-32951  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  755&-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-14526;  License  No.  37- 
00062-07;  EA  No.  00-086] 

in  the  Matter  of  Department  of 
Veterans  Affairs  Medical  Center 
Philadelphia,  Pennsylvania;  Order 
Imposing  a  Civil  Monetary  Penalty 

I 

Philadelphia  Department  of  Veterans 
Affairs  Medical  Center  (PVAMC) 
(Licensee)  is  the  holder  of  Byproduct 
Materials  License  No.  37-00062-07 
(License)  issued  by  the  Nuclear 
Regulaton,'  Commission  (NRC  or 
Commission)  on  January  16,  1979,  and 
most  recently  renewed  by  the  NRC  on 
March  31,  1994  (to  expire  on  March  31, 
2004).  The  License  authorizes  the 
Licensee  to  possess  and  use  certain 
byproduct  materials  in  accordance  with 


the  conditions  specified  therein  at  its 
facility  in  Philadelphia,  Pennsylvania. 

n 

On  April  16,  1999,  the  U.S.  Merit 
Systems  Protection  Board  (MSPBJ 
issued  an  initial  decision  (which 
became  a  final  decision  on  Ma\'  21. 
1999)  finding  that  the  PVAMC 
discriminated  against  a  former  research 
nurse  at  the  facility  for  raising  safety 
concerns.  Specifically,  the  MSPB  found, 
in  part,  that  the  former  research  nurse 
was  subjected  to  intolerable  working 
conditions  for  raising  safetv  concerns. 
Based  on  this  MSPB  finding,  the  NRC 
concluded  that  there  was  a  violation  of 
NRC  regulations  at  10  CFR  30.7.  As  a 
result,  a  written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  in  the  amount  of  S5,500  was 
served  upon  the  Licensee  by  letter  dated 
July  20,  2000.  The  Notice  states  the 
nature  of  the  violation,  the  provisions  of 
the  NRC  requirement  that  the  Licensee 
had  violated,  and  the  amount  of  the 
civil  penalty  proposed  for  the  violation. 

The  Licensee  responded  to  the  Notice 
in  a  letter,  dated  August  29.  2000.  In  its 
response,  the  Licensee  denied  the 
violation  and  requested  that  the  NRC 
withdraw  the  violation  and  rescind  the 
associated  civil  penalty, 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  contained 
therein,  the  NRC  staff  has  determined, 
as  set  forth  in  the  Appendix  to  this 
Order,  that  the  staff  does  not  believe 
that  the  Licensee  has  provided  an 
adequate  basis  for  withdrawal  of  the 
violation  or  for  rescission  of  the 
associated  civil  penalty.  Therefore,  a 
civil  penalty  in  the  amount  of  S5,5O0 
should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C. 
2282.  and  10  CFR  2.205.  It  Is  Hereby 
Ordered  That: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  55,500  within  30  days  of 
the  date  of  this  Order,  in  accordance 
with  NUREG/BR-0254.  In  addition,  at 
the  time  of  making  the  payment,  the 
Licensee  shall  submit  a  statement 
indicating  when  and  by  what  method 
pavment  was  made,  to  the  Director. 
Office  of  Enforcement.  U.S.  Nuclear 
Regulatorv  Commission.  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville.  MD  20852-2738 
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The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  e.xtending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555. 
and  include  a  statement  of  good  cause 
for  the  e.xtension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  submitted  to  the  Secretary. 
U.S.  Nuclear  Regulatory  Commission. 
ATTN:  Rulemakings  and  Adjudications 
Staff.  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Director.  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555.  to 
the  Associate  General  Counsel  for 
Hearings,  Enforcement  and 
Administration  at  the  same  address,  and 
to  the  Regional  Administrator,  NRC 
Region  I.  475  Allendale  Road.  King  of 
Prussia,  PA  19406 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings   If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

[a]  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
referenced  in  Section  II  above,  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

For  the  Nuclear  Regulatory  Commission. 

Dated  this  14th  day  of  December  2000 
R.W.  Borchardt, 
Director.  Office  of  Enforcement. 

.\ppendix 

Evaluations  and  Conclusion 

On  luly  20.  2000.  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty  (Notice) 
in  the  amount  of  $5,500  was  issued  to  the 
Licensee  for  a  violation  mvolving  the 
discrimination  of  a  research  nurse  for 
engaging  in  protected  activities.  The 
violation  was  based  on  the  NRC  review  of  the 
decision,  dated  .\prii  16.  1999.  of  the  U.  S. 
Merit  Systems  Protection  Board  (MSPB)  The 
MSPB  had.  in  part,  concluded  that  the 
research  nurse  was  subjected  to  intolerable 
working  conditions  for  raising  safetv 


concerns.  Based  on  the  MSPB  finding  and  a 
predecisional  enfort:emBnt  conference  (PK(') 
with  PV.AMC  on  May  17.  2000.  the  NRC 
concluded  that  the  intolerable  working 
conditions  constituted  dcscrimination  against 
the  research  nurse  for  raising  safely  concerns. 

The  Licensee  responded  to  the  Notice  in  a 
letter,  dated  August  29.  2000.  In  its  response, 
the  Licensee  denied  that  the  violation 
occurred  and  requested  that  the  NRC 
withdraw  the  violation  and  rescind  the 
proposed  civil  penally    The  .NRC's  evaluation 
and  conclusion  regarding  the  Licensee's 
response  are  as  follows; 

1   Restatement  of  the  Violation 

10  CFR  :i0.7(a)  states,  in  pan. 
discrimination  bv  a  Coniinission  Licensee 
against  an  eniplovee  for  engaging  in  certain 
protected  activities  it,  prohibited. 
Discrimination  includes  discharge  and  other 
actions  that  relate  to  compensation,  terms, 
conditions,  or  privileges  of  employment.  The 
protected  acti\ities  are  established  in  Section 
21 1  of  the  Energy  Keorganizalion  AcA  of  1974. 
as  amended.  ,uul  in  general  are  related  to  the 
administration  nr  iMiforcemenl  of  a 
re(iuireinenl  imposed  under  the  .-Momic 
hnergy  .\ct  or  the  Energy  Reorganization  Act. 

10  CFR  .30.7(al(l)(i)  provides  that  protected 
activities  include,  but  are  not  limited  to. 
providing  the  Commission  or  his  or  her 
employer  information  about  alleged 
violations  of  either  the  .Momic  Energy  .\ct  or 
the  Energy  Reorganization  .•\ct  named  in  10 
(T'K:iO  7(,ilor  possible  violations  of 
requirements  imposed  under  either  of  those 
statutes 

Contrary  to  the  above,  between  .'\pril  1997 
and  May  1998.  a  former  research  nurse  was 
subjected  to  a  hostile  work  environment  for 
engaging  in  a  protected  activity  Specifically. 
lifter  the  individual  raised  (to  ihe  FD.^  in 
April  1997  and  Ihe  .NRf:  in  |une  1997]  issues 
regarding  Ihe  inadequacy  of  the  human 
subjects  consent  forn:-.  used  by  the 
participants  in  a  research  study  (as  required 
by  10  CFR  35. 6  and  10  CFR  35'7).  she  was 
isolated  by  her  supervisor  and  there  were 
significant  negative  changes  to  her  working 
conditions. 

Summary  of  the  Licensee's  Response 

The  Licensee,  in  its  response,  denied  that 
the  violation  occurred.  In  particular,  the 
Licensee  denied  that  a  supervisor  retaliated 
against  the  former  research  nurse  by  creating 
a  hostile  work  environment  because  that 
employee  identified  safely  issues. 

While  denying  the  creation  of  a  hostile 
work  environment  for  the  former  research 
nurse  because  she  raised  safety  concerns,  the 
licensee  agreed  that  the  working 
relationships  and  atmosphere  in  the  clinical 
research  laboratory  were  not  optimal  in  1997 
and  1998.  However,  the  Licensee  contended 
that  the  nurse's  raising  of  safety  concerns  did 
not  (  nnlribule  to  this  pocjr  environment.  In 
support  of  this  I onleiition.  the  Licensee 
responded  to  the  specific  examples  that  were 
used  to  describe  the  hostile  work 
environment  as  listed  in  the  NRC  letter, 
dated  luly  20.  2000.  transmitting  the  Notice. 
Specifically; 

1.  Threats  of  dismissal  of  the  nurse  bv  her 
supervisor — The  Licensee  noted  that  the 
supervisor  denied  that  he  threatened  to 


dismiss  the  research  nurse,  although  they 
had  (me  conversation  where  he  warned  the 
nurse  that  one  of  the  two  nurses  (under  that 
individual's  supervision)  "may  have  to  go" 
unless  they  could  work  together 

2.  Isolation  of  the  nurse  from  her 
supervisor — The  Licensee  noted  that  it  was 
the  supervisor's  recollec  tion  that  the  research 
nurse  voluntarily,  without  permissirm  or 
request  from  her  super\  isor.  mo\ed  her  work 
space  from  her  shared  office  to  an  exam  room 
in  late  199fi  or  early  1997.  The  Licensee  also 
stated  that  it  was  the  supervisor's  contention 
that  the  research  nurse  kept  the  door  i:losed 
and  locked  of  her  own  volition,  thus  creating 
her  own  isolation  from  the  staff. 

3.  Faihire  to  include  the  nurse  in  vvork 
discussions — The  Licensee  noted  that 
although  the  supervisor  held  unscheduled, 
informal  morning  meetings  with  the  two 
nurses  to  discuss  work  and  non-work  related 
topics,  the  research  nurse  in  question  had 
informed  the  supervisor  she  did  not  want  to 
participate  in  non-work  related  discussions. 
The  Licensee  also  indicated  that  the 
supervisor  had  stated  that  the  research  nurse 
was  not  required  to  attend  the  meetings  after 
her  statement,  but  that  she  should  have  been 
able  to  hear  the  discussions  if  the  doors  to 
the  offices  were  open.  The  Licensee 
concluded  that  the  research  nurse  was  not 
part  of  the  work  discussions  because  she 
chose  to  not  attend  those  discussions. 

4.  Accusation  of  criminal  activity  by  the 
nurse  in  May  1997 — The  Licensee  denied 
that  criminal  charges  were  filed  against  the 
research  nurse.  Rather,  the  Licensee  contends 
that  a  preliminary  police  report  was  filed 
regarding  missing  files  and  the  report  stated 
that  It  was  not  clear  if  the  files  "had  been 
taken  by  one  of  the  employee  (sic)"  (the 
research  nurse)  who  was  on  annual  leave  at 
the  time  the  report  was  filed. 

5.  Insubordination  during  an  FDA 
inspection — The  Licensee  agreed  that  the 
supervisor  considered  the  research  nurse's 
actions  during  the  FDA  audit  (namely, 
volunteering  information  to  the  FD,\ 
auditors)  as  insubordination.  However,  the 
Licensee  stated  that  the  supervisor  did  not 
stop  the  nurse  from  talking  about  issues  to 
the  regulatory-  agencies.  The  Licensee  further 
stated  that  no  action  (intimidation,  threats,  or 
impedance  from  making  future  disclosures) 
was  taken  against  the  research  nurse  after  the 
FDA  audit. 

Principally  for  these  reasons,  the  Licensee 
requested  that  the  violation  be  withdrawn 
and  the  civil  penalty  be  rescinded. 

NRC's  Evaluation  of  the  Licensee's  Response 

The  NRC  has  carefully  reviewed  the 
Licensee's  response  to  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalty  and 
has  concluded  after  further  review,  including 
review  of  the  MSPB  finding,  that  the 
violation  did  occur  as  stated  in  the  Notice  in 
that  the  employee  was  subjected  to  a  hostile 
work  environment  as  a  result  of  raising  safety 
concerns.  The  Licensee  did  not  provide  any 
new  or  compelling  information  in  its 
response  to  change  the  NRC's  conclusion  that 
the  violation  occurred. 

In  determining  whether  a  hostile  work 
environment  existed,  the  NRC  relied  heavily 
on  the  MSPB  finding  in  this  area.  The  MSPB 
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finding  indicates  that  based  on  the  testimony 
of  Dr.  Dunkman  and  his  demeanor  during 
testimony,  the  Administrative  Judge  (AJ)  was 
persuaded  that  he  was  extremely  upset  with 
the  appellant  for  having  his  study 
temporarily  suspended.  During  the  PEC  the 
staff  also  observed  that  Dr.  Dunkman  still 
appeared  upset  with  the  complainant  for  this 
action  and  did  not  seem  to  have  an 
understanding  that  telling  her  she  should  not 
give  an  FDA  inspector  information  was 
wrong.  The  testimony  and  the  June  9.  1997 
memo  that  Dr.  Dunkinan  authored  made  it 
clear  to  the  AJ  that  he  found  her  disloyal  and 
tried  to  get  rid  of  her.  Accordingly,  the  AJ 
found  that  the  protected  disclosures  did 
contribute  significant  changes  to  her  working 
conditions,  i.e..  her  working  conditions 
became  intolerable. 

The  Licensee  contends  the  specific  areas 
cited  did  not  constitute  a  hostile  work 
environment.  Specifically,  that  (1)  the 
supervisor  denied  threatening  to  dismiss  the 
research  nurse,  (2)  the  research  nurse  was  not 
isolated  by  her  supervisor  but  isolated 
herself.  (3)  it  was  the  research  nurse's  own 
decision  to  not  attend  routine  meetings.  (4) 
no  criminal  charges  were  filed  against  the 
research  nurse  regarding  the  missing  files, 
and  (5)  no  action  (intimidation,  threats,  or 
impedance  from  making  future  disclosures) 
was  taken  against  the  research  nurse  after  the 
FDA  audit  wherein  she  volunteered 
information  to  the  FDA. 

The  NRC  has  determined,  based  on  the 
MSPB  finding  and  information  gathered  at 
the  PEC.  that  the  protected  disclosures 
resulted  in  the  complainant's  supervisor 
becoming  increasingly  angry  at  her  and  did 
contribute  to  significant  changes  to  her 
working  conditions,  i.e.,  her  working 
conditions  became  intolerable.  The  NRC 
recognizes  that  the  research  nurse  may  have 
isolated  herself  from  her  supervisor  and  the 
other  nurse  in  the  laboratory.  Nonetheless,  it 
was  clear  that  the  supervisor  failed  to  address 
that  isolation  or  include  her  in  work  related 
discussions  with  the  other  nurse.  In  addition, 
he  made  statements  that  could  reasonably  be 
construed  as  a  threat  of  dismissal,  he  labeled 
the  nurse  as  "insubordinate"  for  volunteering 
information  to  a  regulatory  agency,  and  he 
tried  to  terminate  her  after  she  raised  safety 
concerns. 

The  Licensee's  response  also  provided  a 
number  of  reasons  for  its  disagreement  with 
the  MSPB  conclusion  that  the  termination  of 
the  research  nurse  was  also  discriminatory'. 
Since  the  termination  was  not  part  of  the 
violation  cited  by  the  NRC  in  the  Notice, 
dated  July  20.  2000.  there  is  no  need  for  the 
NRC  to  respond  to  those  Licensee's 
contentions. 

The  Licensee  also  stated  that  there  was  an 
error  on  page  2  of  the  NOV  in  the  following 
statement;  "Specifically,  after  the  individual 
raised  (to  the  FDA  in  April  1997  and  to  the 
NRC  in  June  1997)  issues  regarding  the 
inadequacy  of  the  consent  forms  used  by  the 
participants  in  a  research  study,  there  were 
significant  negative  changes  to  her  working 
conditions."  The  Licensee  contends  that 
neither  the  supervisor  nor  the  management  at 
PVAMC  knew  about  the  FDA  audit  until  June 
1997.  The  NRC  acknowledges  that  the 
Licensee  mav  not  have  known  about  issues 


raised  to  the  FDA  until  June  1997.  but  the 
nurse  first  made  protected  disclosures  to  the 
Licensee  in  February  1997.  Therefore,  this 
information  does  not  change  the  NRC's 
conclusion  that  the  Licensee  created  a  hostile 
work  environment  between  April  1997  and 
May  1998.  which  was  based,  in  part,  on  the 
nurse's  engagement  in  protected  activities. 

2.  NRC  Conclusion 

The  NRC  has  concluded  that  this  violation 
occurred  as  stated  in  the  Notice  and  the 
Licensee  did  not  provide  a  sufficient  basis  for 
withdrawing  the  violation  or  for  rescinding 
the  civil  penalty.  Accordingly,  the  proposed 
civil  penalty  in  the  amount  of  S5.500  should 
be  imposed. 

IFR  Doc.  00-33011  Filed  12-2&-00;  8;45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Licensing  Support  System  Advisory 
Review  Panel 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Renewal  of  the  Charter 

of  the  Licensing  Support  Network 

Advisory  Review  Panel  (LSNARP). 

SUMMARY:  The  Licensing  Support 
System  Advisory  Review  Panel  was 
established  by  the  U.S.  Nuclear 
Regulatory  Commission  as  a  Federal 
Advisory  Committee  in  1989.  Its 
purpose  was  to  provide  advice  on  the 
fundamental  issues  of  design  and 
development  of  an  electronic 
information  management  system  to  be 
used  to  store  and  retrieve  documents 
relating  to  the  licensing  of  a  geologic 
repository  for  the  disposal  of  high-level 
radioactive  waste,  and  on  the  operation 
and  maintenance  of  the  system.  This 
electronic  information  management 
system  was  known  as  the  Licensing 
Support  System  (LSS).  In  November, 
1998  the  Commission  approved 
amendments  to  10  CFR  part  2  that 
renamed  the  Licensing  Support  System 
Advisory  Review  Panel  as  the  Licensing 
Support  Network  Advisory  Review 
Panel. 

Membership  on  the  Panel  continues 
to  be  drawn  from  those  interests  that 
will  be  affected  by  the  use  of  the  LSN. 
including  the  Department  of  Energy,  the 
NRC,  the  State  of  Nevada,  the  National 
Congress  of  American  Indians,  affected 
units  of  local  governments  in  Nevada, 
the  Nevada  Nuclear  Waste  Task  Force, 
and  a  coalition  of  nuclear  industry 
groups.  Federal  agencies  with  expertise 
and  experience  in  electronic 
information  management  systems  may 
also  participate  on  the  Panel. 

The  Nuclear  Regulatory  Commission 
has  determined  that  renewal  of  the 


charter  for  the  LSNARP  until  December 
14.  2002  is  in  the  public  interest  in 
connection  with  duties  imposed  on  the 
Commission  by  law.  This  action  is  being 
taken  in  accordance  with  the  Federal 
Advisory'  Committee  Act  after 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  L.  Bates,  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatorv  Commission. 
Washington.  DC  20555:  Telephone  301- 
504-1963. 

Dated:  December  20.  2000. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  00-33009  Filed  12-26-00;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[7590-01 P] 

Advisory  Committee  on  Reactor 
Safeguards;  Renewal 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  renewal  of  the 

Advisorv  Committee  on  Reactor 

Safeguards  (ACRS). 

SUMMARY:  The  Advisory  Committee  on 
Reactor  Safeguards  was  established  by 
Section  29  of  the  Atomic  Energy  Act 
(AEA)  in  1954.  Its  purpose  is  to  provide 
advice  to  the  Commission  with  regard  to 
the  hazards  of  proposed  or  existing 
reactor  facilities,  to  review  each 
application  for  a  construction  permit  or 
operating  license  for  certain  facilities 
specified  in  the  AEA.  and  such  other 
duties  as  the  Commission  may  request 
The  AEA  as  amended  by  PL  100-456 
also  specifies  that  the  Defense  Nuclear 
Safety  Board  may  obtain  the  advice  and 
recommendations  of  the  ACRS. 

Membership  on  the  Committee 
includes  individuals  experienced  in 
reactor  operations,  management; 
probabilistic  risk  assessment;  analysis  of 
reactor  accident  phenomena;  design  of 
nuclear  power  plant  structures,  systems 
and  components;  materials  science;  and 
mechanical,  civil,  and  electrical 
engineering. 

The  Nuclear  Regulatory  Commission 
has  determined  that  renewal  of  the 
charter  for  the  ACRS  until  December  22. 
2002  is  in  the  public  interest  in 
cormection  with  the  statutory 
responsibilities  assigned  to  the  ACRS. 
This  action  is  being  taken  in  accordance 
with  the  Federal  Advisory  Committee 
Act. 


I?nJ«»>l    Oamotnr  /  \7n1       RC;      Mr>       "? AO  /  \MaAr\ai:A^\r      r\orom\\c: 
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FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  L  Bate.s.  Office  of  the  Secretarv. 
NRC.  Washington.  DC  20555.  telephone; 
(301)415-1963. 

[3aleci    December  20.  2000. 
.Andrew  L.  Bates, 

Advisor,-  Committee  Management  Officer. 
|FR  Dor.  OO-noOH  Filed  12-2&-O0;  8:45  am) 

BILLING  CODE  759&-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  dccorddnce  with  the  purpo.ses  of 
sections  29  and  182b  of  the  .Atomic 
Energy  Act  (42  U  S.C  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
February  1-3.  2001.  in  Conference 
Room  T-2B3,  11345  Rockville  Pike, 
Rockville.  Mar\land.  The  date  of  this 
meetint;  was  previously  published  in 
the  Federal  Register  on  Fridav, 
November  17.  2000  (65  FR  69578). 

Thursday,  February  1.  2001 

8:.W  A.M.-8\i5  A.M.   Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  .\CRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  A.M.-10:15  A.M  :  Treatment  of 
Uncertainties  m  the  Elements  of  the  PTS 
Technical  Basis  Reevaluation  Project 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  N'RC  staff 
regarding  treatment  of  uncertainties  in 
the  elements  of  the  Pressurized  Thermal 
Shock  (PTS)  Reevaluation  Project. 

10:30  A  \f-12  \oon:  Siemens  S- 
RELAP'i  Appendix  K  Small-Break  LOCA 
ilode  (Open /('losed) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
N'RC  staff  and  Siemens  Power 
Corporation  regarding  the  Siemens  S- 
RELL-\P5  Appendi.x  K  Small-Break  Loss- 
of-Coolant  Accident  (LOCA)  Code  and 
the  associated  NRC  staff  Safety 
Evaluation  Report.  (Note:  A  portion  of 
this  session  may  be  closed  to  discuss 
Siemens  Power  Corporation  proprietary 
information  applicable  to  this  matter.] 

;  PM  -2:30  PM    Proposed  A\S 
Standard  on  External-Events  PR^A 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  American 
Nuclear  Society  (A.NS)  regarding  the 
proposed  A.N'S  Standard  on  external- 
events  PR.\. 

2:45  P.M. -4  PM  :  Reprioritization  of 
Generic  Safety  Issue- 152.  "Design  Basis 
for  Valves  that  Might  be  Subiected  to 


Significant  Slowdown  Loads"  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  reprioritization  of  Generic 
Safetv  Issue- 132  and  the  reasons 
therefor,  and  related  matters. 

4  P  M  -5  PM  :  Break  and  Preparation 
of  Draft  ACRS  Reports  (Open)— 
Cognizant  ACRS  members  will  prepare 
draft  reports,  as  needed,  for 
consideration  by  the  full  Committee. 

5  PM.-7  P.M.:  Discussion  of  Proposed 
ACRS  Reports  (Open) — The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 

Friday,  February  2.  2001 

8:30  A.M.-8:35  A.M.:  Opening 
Remarks  hv  the  ACRS  Chairman 
(Open) — The  A('RS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting 

8:35  A.M.-IO  A.M.:  Regulatory 
Effectiveness  of  the  ATWS  Rule 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  staffs  assessment  of  the 
regulatory  effectiveness  of  the 
Anticipated  Transients  Without  Scram 
(ATWS)  Rule. 

10:15  A.M.-11:45  AM:  Oxerview  of 
.\Ii.\ed  Oxide  Fuel  Fabrication  Facility 
(Open) — The  Committee  will  hear 
presentations  hv  and  hold  discussions 
with  representatives  of  the  Department 
of  Energv  (DOK)  and  the  NRC  staff 
regarding  the  proposed  Mixed  Oxide 
Fuel  Fabrication  Facility  to  be 
constructed  at  the  DOE's  Savannah 
River  Plant  site. 

1  PM-2  PM    Meeting  with  the  \'RC 
Chairman  (Open) — The  ("ommittee  will 
meet  with  the  NRC  (Ihairman  Meserve 
to  discuss  items  of  mutual  interest. 

2:15  PM.-3:15  PM  :  .\RC Safety 
Research  Program  (Open) — The 
Committee  will  discuss  the  annual 
ACRS  report  to  the  Commission  on  the 
NRC  Safetv  Research  Program. 

3:15  P.M -3:45P.M.:  Future  ACRS 
Activities/Report  of  the  Planning  and 
Procedures  Subcommittee  (Open) — The 
(Committee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACR.S  business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 

3:45  PM-4  PM  :  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for 


Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

4  P.M.-5  P.M.:  Break  and  Preparation 
of  Draft  ACRS  Reports  (Open)— 
Cognizant  ACRS  members  will  prepare 
draft  reports,  as  needed,  for 
consideration  by  the  full  Committee. 

5  P.M.-7  P.M.:  Discussion  of  Proposed 
ACRS  Reports  (Open) — The  Committee 
will  discuss  proposed  ACRS  reports. 

Saturday,  February  3,  2001 

8:30  A.M.-12:30  P.M.:  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
continue  its  discussion  of  proposed 
ACRS  reports. 

12:30  P.M.-l  P.M.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  11.  2000  (65  FR  60476).  In 
accordance  with  these  procedures,  oral 
or  written  views  may  be  presented  by 
member*  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff  Persons  desiring 
to  make  oral  statements  should  notify* 
Mr.  lames  E.  Lyons.  ACRS,  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  the  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  Mr.  James  E.  Lyons  prior 
to  the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACRS  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  Mr.  James  E.  Lyons 
if  such  rescheduling  would  result  in 
major  inconvenience. 

In  accordance  with  Subsection  10(d) 
P.L.  92-463, 1  have  determined  that  it  is 
necessary  to  close  a  portion  of  this 
meeting  noted  above  to  discuss 
proprietary  information  per  5  U.S.C. 
552b(c)(4)" 
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Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements, 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  James  E. 
Lyons  (telephone  301-415-7371), 
between  7:30  a.m.  and  4:l5  p.m.,  EST. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  viewing  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown.  ACRS  Audio  Visual  Technician 
(301-415-8066),  between  7:30  a.m.  and 
3:45  p.m.,  EST,  at  least  10  days  before 
the  meeting  to  ensure  the  availability  of 
this  service.  Individuals  or 
organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  facilities  that  they  use  to 
establish  the  videoteleconferencing  link. 
The  availability  of 
videoteleconferencing  services  is  not 
guaranteed. 

Dated:  December  20,  2000. 
Andrew  L,  Bates, 

Advisory  Committee  Management  Officer. 
[PR  Doc.  00-33010  Filed  12-26-00:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Conunission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 


This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December  4, 
2000.  through  December  15.  2000.  The 
last  biweekly  notice  was  published  on 
December  13,  2000. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  cunendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 


notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville.  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  N\\'..  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  inter\'ene  is  discussed 
below. 

Bv  January  26.  2001.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC.  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site. 
http://i\'ww. nrc.gov  (the  Electronic 
Reading  Room).  If  a  request  for  a  hearing 
or  petition  for  leave  to  inter\'ene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safetv  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  inter\'ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
whv  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  fina/icial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Anv  person  who  has  filed  a  petition  for 
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leave  to  inten'ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  th*' 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
relv  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  cm  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limit€>d  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  anv 
limitations  in  the  order  granting  leave  to 
inter\'ene.  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  ser\e  to  decide 
when  the  hearing  is  held 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  cimsideration.  the 
Commission  mav  issue-  the  amendment 
and  make  it  immediatelv  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 


hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulator^'  Commission, 
Washington.  DC  2055.5-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington  DC.  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
Gtmeral  Counsel.  U.S.  Nuclear 
Regulators-  Commission,  Washington, 
DC  20555-0001.  and  to  the  attorney  for 
the  licensee 

Nontimelv  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and'or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2  714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Publi(  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  electronically 
from  the  ADAMS  Public  Libran,' 
component  on  the  NRC  Web  site. 
bttpZ/H-HM. nrt.gov  (the  Electronic 
Reading  Room). 

Commonwealth  Edison  Company, 
Docket  \'os  5()-2J7  and  50-249. 
Dresden  Nuclear  Power  Station.  Units  2 
and  3.  Grundy  County.  Illinois 

Date  of  amendment  request: 
.September  29,  2000. 

Description  of  amendment  request: 
The  proposed  amendments  would  make 
various  changes  to  the  Technical 
Specifications  (TS)  to  support  a  change 
in  fuel  vendors  from  Siemens  Power 
(Corporation  to  Gtmeral  Electric  and  a 
transition  to  the  use  of  GE  14  fuel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Evaluation  of  effect  on  the  probability 
of  an  accident  previously  evaluated: 

1 .  Administrative  Changes  The 
revisions  to  (Current  Technical 
Specifications  (CTS)  Sections  2.I.B. 


"Thermal  Power,  High  Pressure  and 
High  Flow,"  and  3. 6. A,  "Recirculation 
Loops,"  regarding  the  Minimum  Critical 
Power  Ratio  (MCPR)  Safety  Limit,  the 
changes  to  CTS  Section  6.9.A.6.b,  "Core 
Operating  Limits  Report,"  and  the 
changes  to  the  definitions  are 
administrative  changes  and  will  not 
affect  the  probability  of  an  accident 
previously  evaluated.  These  changes  do 
not  affect  plant  systems,  structures,  or 
components.  No  plant  mitigating 
systems  or  functions  are  affected  by 
these  changes. 

2.  Control  Rod  Operability  and  Scram 
Insertion  Times  Methodology.  The 
changes  to  CTS  Sections  3/4. 3. C. 
"Control  Rod  Operability,"  3/4. 3.D, 
"Maximum  Scram  Insertion  Times,"  3/ 
4.3.E,  "Average  Scram  Insertion  Times," 
3/4. 3. F.  "Group  Scram  Insertion 
Times,"  3/4. 3. G,  "Control  Rod  Scram 
Accumulators,  "  3/4. 3. H,  "Control  Rod 
Coupling,  "  and  3/4.3.1,  "Control  Rod 
Position  Indication  System,"  revise  the 
methodology  for  determining  rod 
operability  and  control  rod  scram  time 
requirements  for  operation.  These 
changes  do  not  physically  alter  plant 
systems,  structures  or  components  and 
therefore  do  not  affect  the  probability  of 
an  accident  previously  evaluated. 

3.  Control  Rod  Scram  Times.  The 
addition  of  required  scram  times  for 
Cieneral  Electric  (GE)  analyzed  cores 
does  not  physically  alter  plant  systems, 
structures  or  components  and  therefore 
does  not  affect  the  probability  of  an 
accident  previously  evaluated. 

4.  Rod  Worth  Mi'nimizer  (RWM).  The 
revision  to  CTTS  Section  3/4. 3. L.  "Rod 
Worth  Minimizer,  "  lowers  the  power 
level  af  which  the  analyzed  rod  position 
sequence  must  be  followed.  This  change 
does  not  affect  plant  systems,  structures, 
or  components.  Because  there  is  no 
possible  control  rod  configuration  that 
results  in  a  control  rod  worth  that  could 
exceed  the  280  cal/gram  fuel  design 
limit,  the  probability  of  an  accident  is 
not  increased. 

5.  Transient  Linear  Heat  Generation 
Rate  fTLHGRI.  The  revisions  to  CTS 
Section  3.11.B.  "Transient  Linear  Heat 
Generation  Rate."  add  fuel  thermal 
limits  that  are  monitored  to  ensure  that 
TLHGR  is  not  violated.  These  changes 
do  not  physically  alter  plant  systems, 
structures  or  components  and  therefore 
do  not  affect  the  probability  of  an 
accident  previously  evaluated. 

Evaluation  of  the  effect  on  the 
consequences  of  an  accident  previously 
evaluated. 

1.  Administrative  Changes.  The 
revisions  to  CTTS  Sections  2.1.B  and 
3.6.A,  regarding  the  MCPR  Safety  Limit, 
the  changes  to  CTS  Section  6.9.A.6.b 
regarding  the  COLR,  and  the  changes  to 
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the  definitions  are  administrative 
changes  and  will  not  affect  the 
consequences  of  an  accident  previously 
evaluated.  These  changes  do  not  affect 
plant  systems,  structures,  or 
components.  No  plant  mitigating 
systems  or  functions  are  affected  by 
these  changes. 

2.  Control  Rod  Operability  and  Scram 
Insertion  Times  Methodology.  The 
revisions  to  CTS  Sections  3/4.3,C,  3/ 
4.3.D,  3/4. 3.E,  3/4,3.F,  3/4.3.G.  3/4.3. H. 
and  3/4.3.1  are  made  to  ensure  that 
appropriate  scram  times  are  reflected  in 
the  TS  for  GE  methodology.  The  scram 
timing  requirements  ensure  that  the 
negative  reactivity  insertion  rate 
assumed  in  the  safety  analyses  is 
preserved.  CTS  methods  ensure  this  by 
limiting  scram  times  for  individual  rods, 
the  average  scram  time,  and  local  scram 
times  (i.e.,  a  four  control  rod  group). 
The  proposed  revisions,  based  on  the 
Improved  Technical  Specification  (ITS) 
methods,  ensure  this  by  limiting  the 
scram  times  for  individued  rods,  the 
number  of  slow  rods,  and  the  number  of 
adjacent  slow  rods.  Each  of  these 
methods  ensure  equivalent  protection  of 
the  assumed  reactivity  insertion  rate. 
Therefore,  there  is  no  change  to  the 
consequences  of  a  previously  evaluated 
accident  or  transient. 

In  addition,  numerous  changes  to  the 
control  rod  operability  and  scram  timing 
requirements  were  made  to  reflect  the 
ITS  approach  to  these  requirements. 
These  revisions  consist  of 
administrative  changes,  more  restrictive 
changes,  and  less  restrictive  changes. 
The  discussion  of  each  of  these 
categories  is  provided  below. 

Administrative  changes.  These  consist 
of  restructuring,  interpretation, 
rearranging  of  requirements,  and  other 
changes  not  substantially  revising  an 
existing  requirement.  Therefore,  these 
changes  do  not  affect  the  consequences 
of  an  accident  previously  evaluated. 

More  restrictive  changes.  These 
consist  of  changes  resulting  in  added 
restrictions  or  eliminating  flexibility. 
The  more  restrictive  requirements 
continue  to  ensure  that  process 
variables,  structures,  systems  and 
components  are  maintained  consistent 
with  the  safety  analyses  and  licensing 
basis.  Therefore,  these  changes  do  not 
involve  an  increase  in  the  consequences 
of  an  accident  previously  evaluated. 

Less  restrictive  changes.  The  less 
restrictive  changes  involve  increasing 
the  time  to  complete  actions,  increasing 
the  time  intervals  between  required 
surveillances,  and  deleting  or  revising 
the  applicability  of  certain  actions.  The 
time  to  complete  actions  and  the 
surveillance  frequencies  are  not 
assumed  in  the  analysis  of  the 


consequences  of  any  accidents 
previously  evaluated,  and  therefore, 
cannot  increase  the  consequences  of 
such  accidents.  The  deleted  or  revised 
actions  are  not  assumed  in  the  safety 
analyses  for  any  evaluated  accidents. 
The  revised  scram  timing  methods  will 
result  in  operating  thermal  limits  that 
will  maintain  the  identical  safety  limits. 
Thus,  the  consequences  of  the  evaluated 
accidents  will  not  increase. 

3.  Control  Rod  Scram  Times.  Cycle- 
specific  analyses  that  use  the  GE 
methodology  scram  times  will  meet  all 
of  the  same  safety  limit  acceptance 
criteria.  Additionally,  for  the  non-cycle 
specific  events  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR),  GE  has 
determined  that  there  is  negligible 
impact  on  results  of  events  which  are 
not  analyzed  on  a  cycle-specific  basis. 
Therefore,  there  is  no  change  to  the 
consequences  of  a  previously  evaluated 
accident  or  transient. 

4.  RWM.  The  RWM  enforces  the 
analyzed  rod  position  sequence  to 
ensure  that  the  initial  conditions  of  the 
Control  Rod  Drop  Accident  (CRDA) 
analysis  are  not  violated.  Compliance 
with  the  analyzed  rod  position 
sequence,  and  operability  of  the  RWTvl  is 
required  in  Mode  1,  'Power  Operation,  " 
and  Mode  2,  "Startup,"  when  thermal 
power  is  less  than  or  equal  to  10% 
Rated  Thermal  Power  (RTP).  When 
thermal  power  is  greater  than  10%  RTP, 
there  is  no  possible  control  rod 
configuration  that  results  in  a  control 
rod  worth  that  could  exceed  the  280  cal/ 
gm  fuel  design  limit  during  a  CRDA. 
Because  the  fuel  design  limit  of  280  cal/ 
gm  is  not  exceeded,  this  change  to  lower 
the  Low  Power  Setpoint  (LPSP)  does  not 
increase  the  consequences  of  an 
accident  previously  evaluated. 

5.  TLHGR.  The  changes  to  this  section 
are  analytical  in  nature  and  do  not  affect 
plant  systems,  structures,  or 
components.  The  changes  in  this  section 
revise  the  description  of  fuel  thermal 
limits  that  are  monitored  to  ensure  that 
the  TLHGR  limit  is  not  violated.  The 
TLHGR  protects  the  fuel  from  1% 
plastic  strain  and  fuel  centerline  melt. 
Because  these  criteria  have  not  changed, 
the  consequences  of  an  accident  have 
not  changed. 

Therefore,  the  proposed  changes  to 
the  CTS  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

1.  Administrative  Changes.  The 
revisions  to  CTS  Sections  2.1.B  and 
3.6.A,  regarding  the  MCPR  Safety  Limit, 


the  changes  to  CTS  Section  6.9.A.6.b 
regarding  the  COLR.  and  the  changes  to 
the  definitions  are  administrative 
changes  and  will  not  create  th(' 
possibility  of  a  new  or  different  kind  of 
accident.  These  changes  do  not  affect 
plant  systems,  structures,  or 
components.  No  plant  mitigating 
systems  or  functions  are  affected  by 
these  changes. 

2.  Control  Rod  Operability  and  Scram 
Insertion  Times  Methodology.  The 
changes  to  CTS  Sections  3/4. 3. C.  3/ 
4.3.D,  3/4. 3.E,  3/4. 3. F,  3/4.3.G.  3/4. 3. H, 
and  3/4.3.1  revise  the  control  rod 
operability  and  scram  time  requirements 
for  operation.  These  changes  do  not 
physically  alter  plant  systems, 
structures  or  components  and  therefore 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

3.  Control  Rod  Scram  Times.  These 
changes  do  not  physically  alter  plant 
systems,  structures  or  components  and 
therefore  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident. 

4.  RWM.  The  revisions  to  CTS  Section 
3/4. 3. L  lower  the  power  level  at  which 
the  analyzed  rod  position  sequence 
must  be  followed.  This  change  does  not 
affect  plant  systems,  structures,  or 
components.  Because  there  is  no 
possible  control  rod  configuration  that 
results  in  a  control  rod  worth  that  could 
exceed  the  280  cal/gm  fuel  design  limit, 
no  new  or  different  tN^pe  of  accident  is 
created. 

5.  TLHGR.  The  revisions  to  CTS 
Section  3.1  l.B  revise  the  description  of 
fuel  thermal  limits  that  are  monitored  to 
ensure  that  TLHGR  is  not  violated. 
These  changes  are  analytical  in  nature 
and  do  not  affect  plant  systems, 
structures,  or  components.  Therefore, 
the  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident. 

Therefore,  the  proposed  changes  to 
the  CTS  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

1.  Administrative  Changes.  The 
revisions  to  CTS  Sections  2. IB  and 

3. 6. A.  regarding  the  MCPR  Safety  Limit, 
the  changes  to  CTS  Section  6.9.A.6.b, 
regarding  the  COLR.  and  the  changes  to 
the  definitions  are  administrative 
changes  and  will  not  reduce  the  margin 
of  safety.  These  changes  do  not  affect 
plant  systems,  structures,  or 
components.  No  plant  mitigating 
systems  or  functions  are  affected  by 
these  changes. 

2.  Control  Rod  Operability  and  Scram 
Insertion  Times  Methodology.  The 
revisions  to  the  CTS  control  rod 
operability  and  scram  insertion  times 
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ensure  that  the  negative  reactivity 
insertion  rate  assumed  in  the  safety 
analyses  is  preserved.  CTS  methods 
ensure  this  by  limiting  scram  times  fur 
individual  rods,  the  average  scram  time, 
and  the  local  scram  times  (;.e..  a  four 
control  rod  group)  ITS  methods  ensure 
this  bv  limiting  the  scram  times  for 
individual  rods,  the  number  of  slow 
rods,  and  the  number  of  adjacent  slow 
rods.  Each  of  these  methods  ensure 
equivalent  protectitm  of  the  assumed  ^^ 
reactivity  insertion  rate.  Therefore,  the 
changes  do  not  involve  a  reduc  tion  in 
the  margin  of  safety-. 

In  addition,  numerous  changes  to  the 
control  rod  operabilitv  and  scram  timing 
requirements  were  made  to  reflect  the 
ITS  approach  to  these  requirements. 
These  revisions  consist  of 
administrative  changes,  more  restrictive 
changes,  and  less  restrictive  changes. 
The  discussion  of  each  of  these 
categories  is  provided  below. 

Administrative  Changes.  These 
consist  of  restructuring,  interpretation. 
and  complex  rearranging  of 
requirements,  and  other  changes  not 
substantially  revising  an  existing 
requirement.  Therefore,  these  changes 
do  not  affect  the  margin  of  safety. 

More  restrictive  changes.  These 
consist  of  changes  resulting  in  added 
restrictions  or  eliminating  flexibility. 
The  more  restrictive  requirements 
continue  to  ensure  that  process 
variables,  structures,  systems  and 
components  are  maintained  consistent 
with  the  safety  analyses  and  licensing 
basis.  Therefore,  these  changes  do  not 
reduce  the  margin  of  safety 

Less  restrictive  changes  The  less 
restrictive  changes  involve  increasing 
the  time  to  complete  actions,  increasing 
the  time  inter\als  between  required 
surveillances,  and  deleting  or  revising 
the  applicability  of  certain  actions  The 
time  to  complete  actions  and  the 
sur\eillance  frequencies  have  been 
extended  for  several  reasons,  including 
experience  showing  low  probabilitv  of 
failures,  the  benefit  of  allowing  time  to 
perform  actions  without  undue  haste,  or 
due  to  compensating  changes  in  other 
actions.  The  deleted  or  revised  actions 
are  not  assumed  in  the  safety  analvses 
for  any  evaluated  accidents.  Thus,  there 
is  no  significant  reduction  in  the  margin 
of  safety. 

3.  Control  Rod  Scram  Times.  The 
addition  of  required  scram  times  for  GE 
analyzed  cores  based  on  GE  analysis 
methodology  does  not  involve  a 
reduction  In  the  margin  of  safety  For 
GE  analyzed  cores,  cycle-specifir 
analyses  using  the  actual  averaged 
scram  times  provide  MCPR  operating 
limits  that  will  ensure  the  MCPR  safety 
limit  is  not  violated  Therefore,  the  fuel 


remains  appropriately  protected  and  no 
margins  f)f  safety  are  reduced. 

4   RIVM  The  RVVM  enforces  the 
analyzed  rod  position  sequence  to 
ensure  that  the  initial  conditions  of  the 
CRD  A  analysis  are  not  violated. 
Compliance  with  the  analyzed  rod 
position  sequence,  and  operabilitv  of 
the  RVVM  IS  required  in  Modes  1  and  2 
when  thermal  power  is  less  than  or 
equal  to  10'\>  rated  thermal  power 
(RTP)  When  thermal  power  is  greater 
than  10"<i  RTP,  there  is  no  possible 
control  rod  i:onfiguration  that  results  in 
a  control  rod  worth  that  could  exceed 
the  280  cal/gm  fuel  design  limit  during 
a  CRDA.  Because  the  fuel  design  limit 
(jf  280  c:al/gm  is  not  exceeded  above 
10%  RTP.  this  change  to  reduce  the 
LPSP  does  not  reduce  a  margin  of  safety. 

5.  TLHGH  The  addition  of  the  ratio  of 
Maximum  Fraction  of  Limiting  Power 
Density  (MFLPD)  to  the  Fraction  of 
Rated  Thermal  Power  (FRTP)  provides 
thermal  limit  protection  for  GE  fuel. 
This  provides  equivalent  protection  to 
ensure  that  the  TLHGR  limit  is 
maintained.  Therefore,  the  revisions  to 
("TS  Section  ;M1.B  will  not  reduce  a 
margin  of  safety. 

Therefore,  these  proposed  changes  to 
the  CTS  do  not  involve  a  significant 
reduction  in  the  margin  safety. 

Proposed  Changes  to  ITS 

Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
con.sequences  of  an  accident  previously 
evaluated' 

Evaluation  of  the  effect  on  the 
probabilitv  of  an  accident  previously 
evaluated. 

1.  Admmistrative  Changes.  The 
revision  to  Improved  Technical 
Specification  (ITS)  Section  5.6.5.  "Core 
Operating  Limits  Report."  and  the 
adiled  definitions  are  purely 
administrative  changes  and  do  not  affect 
the  probabilitv  or  consequences  of  an 
accident  prtniously  evaluated. 

2.  Control  Rod  Scram  Times.  The 
revision  to  ITS  Table  3.1.4-1,  "Control 
Rod  Scram  Times."  adds  scram  time 
requirements  for  GE  analyzed  cores. 
This  change  does  not  physically  alter 
plant  systems,  structures  or  components 
and  therefore  does  not  affect  the 
probability  of  an  accident  previously 
evaluated 

3.  Average  Power  Range  Monitor 
lAPRMI  Gain  and  Setpoint.  The 
revisifins  to  ITS  Section  3.2.4.  "Average 
Power  Range  Monitor  (APRM)  Gain  and 
.Setpoint,"  revise  the  description  of  fuel 
thermal  limits  that  are  monitored  to 
ensure  the  TLHGR  is  not  violated.  The 
changes  to  this  section  are  analyiical  in 
nature  and  do  not  affect  plant  systems, 
structures,  or  components  and  therefore 


will  not  affect  the  probability  of  an 
accident  previously  evaluated. 

Evaluation  of  the  effect  on  the 
consequences  of  an  accident  previously 
evaluated, 

1  Administrative  Changes.  The 
revision  to  ITS  Section  5.6.5  and  the 
added  definitions  are  purely 
administrative  changes  and  do  not  affect 
the  probabilitv  or  consequences  of  an 
accident  previously  evaluated. 

2.  Control  rod  scram  times.  The 
revisions  to  ITS  Section  3,1,4.  "Control 
Rod  Scram  Insertion  Times,"  are  made 
to  ensure  the  appropriate  scram  times 
are  reflected  in  the  Technical 
Specifications  (TS)  for  GE  methodology. 
The  scram  timing  requirements  ensure 
that  the  negative  reactivity  insertion  rate 
assumed  in  the  safety  analyses  is 
preserved.  Cycle  specific  analyses  that 
use  the  GE  methodology  scram  times 
will  meet  all  of  the  same  safety  limit 
acceptance  criteria.  Additionally,  for  the 
non-cycle  specific  UFSAR  events.  GE 
has  determined  that  there  is  negligible 
impact  on  the  results  of  events  which 
are  not  analyzed  on  a  cycle  specific 
basis.  Therefore,  there  is  no  change  to 
the  consequences  of  a  previously 
evaluated  accident  or  transient  due  to 
the  TS  changes, 

3.  APRM  Gain  and  Setpoint.  The 
revisions  to  ITS  Section  3,2,4  will  not 
increase  the  consequences  of  an 
accident  previously  evaluated.  The 
changes  to  this  section  are  analytical  in 
nature  and  do  not  affect  plant  systems, 
structures,  or  components.  The  changes 
in  this  section  revise  the  description  of 
fuel  thermal  limits  that  are  monitored  to 
ensure  the  TLHGR  limit  is  not  violated. 
The  TLHGR  protects  the  hiel  from  1% 
plastic  strain  and  fuel  centerline  melt. 
Because  these  criteria  have  not  changed, 
the  consequences  of  an  accident  have 
not  changed. 

Therefore,  the  proposed  changes  to 
the  ITS  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

1.  Administrative  Changes.  The 
revision  to  ITS  Section  5.6.5  and  the 
added  definitions  are  purely 
administrative  changes  and  therefore  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident, 

2.  Control  Rod  Scram  Insertion  Times. 
The  revisions  to  ITS  Section  3,1.4  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
changes  to  these  sections  revise  the 
control  rod  scram  time  requirements  for 
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operation,.  This  change  does  not 
physically  alter  plant  systems, 
structures,  or  components, 

3,  APRM  Gain  and  Setpoint.  The 
revisions  to  ITS  Section  3,2,4  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident.  The  changes 
to  this  section  are  analytical  in  nature 
and  do  not  affect  plant  systems, 
structures,  or  components.  The  changes 
in  this  section  revise  the  description  of 
fuel  thermal  limits  that  are  monitored  to 
ensure  the  TLHGR  limit  is  not  violated. 

Therefore,  the  proposed  changes  to 
the  ITS  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of 

safety? 

1,  Administrative  Changes.  The 
revision  to  ITS  Section  5,6,5  and  the 
added  definitions  are  purely 
administrative  changes  and  do  not  affect 
the  margin  of  safety, 

2,  Control  Rod  Scram  Insertion  Times. 
For  GE  analyzed  cores,  cycle-specific 
analyses  using  the  actual  averaged 
scram  times  provide  MCPR  operating 
limits  that  will  ensure  that  the  MCPR 
safety  limit  is  not  violated.  Therefore, 
the  fuel  remains  appropriately  protected 
and  no  margins  of  safety  are  reduced. 

3,  APRM  Gain  and  Setpoint.  The 
addition  of  MFLPD/FRTP  provides 
thermal  limit  protection  for  GE  fuel. 
This  provides  equivalent  protection  to 
ensure  that  the  TLHGR  limit  is 
maintained.  Therefore,  the  revisions  to 
ITS  Section  3.2.4  will  not  reduce  a 
margin  of  safety. 

Therefore,  the  proposed  changes  to 
the  ITS  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Based  on  the  above  evaluation. 
ComEd  has  concluded  that  these 
changes  involve  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel,  Senior  Vice  President  and 
General  Counsel,  Commonwealth 
Edison  Company,  P.O.  Box  767, 
Chicago,  Illinois  60690-0767. 

NRC  Section  Chief:  Anthony  J, 
Mendiola. 


Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request: 
November  10,  2000, 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  several  sections  of  the  Technical 
Specifications  (TS)  and  add  a  new  TS 
section  to  incorporate  Oscillation  Power 
Range  Monitor  (OPRM)  Instrumentation, 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  for  LaSalle 
County  Station  will  delete  the  thermal 
hydraulic  instability  administrative 
requirements  and  Power  versus  Flow- 
figure  and  references  to  it  from  the  TS. 
and  insert  a  new  TS  for  the  OPRM 
instrumentation.  The  proposed  TS  will 
allow  the  enabling  of  the  OPRM 
instrumentation  trips.  The  deletion  of 
the  thermal  hydraulic  instability 
administrative  requirements  and  Power 
versus  Flow  figure  and  the  requirements 
to  have  an  operable  OPRM 
instrumentation  trip  does  not  have  an 
effect  on  any  accident  previously 
evaluated  or  the  associated  accident 
assumptions.  Thus,  the  proposed 
changes  do  not  significantly  increase  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not 
adversely  affect  the  integrity  of  the  fuel 
cladding,  reactor  coolant  system  or 
secondary  containment.  As  such,  the 
radiological  consequences  of  previously 
evaluated  accident  are  not  changed. 
Therefore,  the  proposed  changes  do  not 
increase  the  consequences  of  an 
accident  previously  evaluated. 

Does  the  change  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated? 

The  proposed  changes  do  not  effect 
the  assumed  accident  performance  of 
anv  structure,  system,  or  component 
previously  evaluated.  The  proposed 
changes  do  not  introduce  any  new 
modes  of  system  operation  or  failure 
mechanisms. 

The  OPRM  instrumentation  will 
initiate  an  automatic  reactor  trip  up(jn 
detection  of  an  instability  that  could 
threaten  the  Minimum  Critical  Power 
Ratio  (MCPR)  safety  limit.  The  OPRM 
Instrumentation  System  consists  of  four 


(4)  OPRM  instrumentation  trip 
channels.  When  one  OPRM 
instrumentation  module  is  inoperable, 
the  remaining  redundant  OPRM 
Instrumentation  module  in  the 
associated  OPRM  trip  channel 
maintains  the  operability  of  the  trip 
channel  and  thus  there  is  no  loss  of  trip 
function  redundancy. 

Thus,  these  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Boiling  Water  Reactors  are  susceptible 
to  thermal  hydraulic  instabilities  if 
operated  at  high  power  and  low  flow 
conditions.  10  CFR  50.  Appendix  A. 
General  Design  Criterion  (GDC)  10. 
"Reactor  design."  requires  the  reactor 
core  and  associated  coolant,  control, 
and  protection  systems  to  be  designed 
with  appropriate  margin  to  assure  that 
acceptable  fuel  design  limits  are  not 
exceeded  during  any  condition  of 
normal  operation,  including  the  effects 
of  anticipated  operational  occurrences. 
Additionally,  GDC  12.  "Suppression  of 
reactor  power  oscillation."  requires  the 
reactor  core  and  associated  coolant, 
control,  and  protection  systems  to  be 
designed  to  assure  that  power 
oscillations  which  can  result  in 
conditions  exceeding  acceptable  fuel 
design  limits  are  either  not  possible  or 
can  be  reliably  and  readily  detected  and 
suppressed. 

The  detection  and  suppression  of 
instability  is  required  to  insure  that  the 
MCPR  safety  limit  is  not  exceeded 
during  a  transient.  The  OPRM 
instrumentation  will  initiate  an 
automatic  reactor  trip  upon  detection  of 
an  instability  that  could  threaten  the 
MCPR  safety  limit. 

The  OPRM  Instrumentation  System 
consists  of  four  (4)  OPRM 
instrumentation  trip  channels,  each  trip 
channel  consisting  of  two  OPRM 
instrumentation  modules.  Each  OPRM 
instrumentation  module  receives  input 
from  LPRMs,  Each  OPRM 
instrumentation  module  also  receives 
input  from  the  RPS  Average  Power 
Range  Monitor  (APRM)  power  and  flow 
signals  to  automatically  enable  the  trip 
function  of  the  OPRM  instrumentation 
module. 

Each  OPRM  instrumentation  module 
is  continuously  tested  by  a  self-test 
function.  On  detection  of  any  OPRM 
instrumentation  module  failure,  either  a 
"Trouble"  or  "INOP"  alarm  is  activated. 
The  OPRM  instrumentation  module 
provides  an  "INOP"  alarm  when  the 
self-test  feature  indicates  that  the  OPRM 
instrumentation  module  may  not  be 
capable  of  meeting  its  functional 
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requirements.  When  one  OPRM 
instrumentation  module  is  inoperable, 
the  remaining  redundant  OPRM 
Instrumentation  module  in  the 
associated  OPRM  trip  channel 
maintains  the  operability  of  the  trip 
channel  and  thus  there  is  no  loss  of  trip 
function  redundancy  The  OPRM 
Instrumentation  System  provides 
compliance  with  GDC  10  and  GDC  12. 

The  incorporation  of  the  OPRM 
instrumentation  into  the  TS  will  allow 
the  deletion  of  the  current  thermal 
hydraulic  instability  administrative 
requirements  and  Power  versus  Flow  TS 
Figure  and  associated  actions.  The 
OPRM  instrumentation  will  provide  the 
same  level  of  assurance  that  the  MCPR 
safety  limit  will  not  be  violated  for 
anticipated  oscillations  as  that  provided 
by  the  Power  versus  Flow  TS  Figure. 

The  OPRM  Instrumentation  System 
enabled  region  of  the  Power  versus  Flow- 
figure  was  adjusted  to  maintain  the 
same  level  of  protection  against  the 
occurrence  of  a  thermal-hydraulic 
instability  by  maintaining  the  pre-power 
uprate  absolute  power  and  flow 
coordinates.  A  5%  Power  Uprate  was 
approved  for  LaSalle  County  Station. 
Units  1  and  2.  by  Facility  (Operating 
License  Amendments  140  and  125. 
respectivelv.  in  an  NRC  letter  dated  Mav 
9.  2000. 

The  proposed  changes  do  not  affect 
the  margin  of  safety  as  the  OPRM 
Instrumentation  will  initiate  an 
automatic  reactor  trip  upon  detection  of 
an  instability  that  could  threaten  the 
MCPR  safety  limit 

Thus,  this  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attornt-y  for  licensee:  Ms.  Pamela  B. 
Stroebel.  Senior  Vice  President  and 
General  Counsel.  Commonwealth 
Edison  Company.  P.O.  Box  767. 
Chicago,  Illinois  60690-0767. 

SRC  Section  Chief:  Anthony  I 
.Vlendiola. 

Commonwealth  Edison  Company. 
Docket  \os  50-254  and  50-265.  Quad 
Cities  \uclear  Power  Station.  Units  1 
and  2.  Rock  Island  Countv.  Illinois 

Date  of  amendment  request: 
September  29,  2000. 

Description  of  amendment  request: 
The  proposed  amendments  would  make 
various  changes  to  the  Technical 
Specifications  (TSs)  to  support  a  change 


in  fuel  vendors  from  Siemens  Power 
Corporation  to  General  Electric  and  a 
transition  to  the  use  of  General  Electric 
(GE)  14  fuel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Proposed  Changes  to  Current  Technical 
Specifications 

Evaluation  of  effect  on  the  probability 
of  an  accident  previously  evaluated: 

1.  Administrative  Changes.  The 
revisions  to  Current  Technical 
Specifications  (CTS)  Sections  2.1.B, 
"Thermal  Power.  High  Pressure  and 
High  Flow,  "  and  3. 6. A,  "Recirculation 
Loops,  "  regarding  the  Minimum  Critical 
Power  Ratio  (MCPR)  Safety  Limit,  the 
changes  to  Section  3.1  IB,  "Transient 
Linear  Heat  Generation  Rate,"  regarding 
the  surveillance  to  monitor  Transient 
linear  heat  Generation  Rate  (TLHGR) 
using  either  the  ratio  of  the  Maximum 
Fraction  of  Limiting  Power  Density 
(MFLPD)  to  the  Fraction  of  Rated  " 
Thermal  Power  (FRTP)  or  the  Fuel 
Design  Limiting  Ratio  for  Centerline 
(FDLRC)  Melt,  and  the  addition  of  the 
NRC  approved  RODEX2A  methodology, 
are  administrative  changes  and  will  not 
affect  the  probability  of  an  accident 
previously  evaluated.  These  changes  do 
not  affect  plant  systems,  structures,  or 
components.  No  plant  mitigating 
systems  or  functions  are  affected  by 
these  changes. 

2.  Control  Rod  Operability  and  Scram 
Insertion  Times  Methodology.  The 
changes  to  (TTS  Sections  3/4. 3. C. 
"Control  Rod  Operability,"  3/4. 3. D. 
"Maximum  Scram  Insertion  Times."  3/ 
4.3.E,  "Average  Scram  Insertion  Times," 
3/4. 3. F,  "Group  Scram  Insertion 
Times."  3/4.3.G.  "Control  Rod  Scram 
Accumulators."  3/4. 3. H.  "Control  Rod 
Coupling,"  and  3/4.3.1,  "Control  Rod 
Position  Indication  System,"  revise  the 
methodology  for  determining  rod 
operability  and  control  rod  scram  time 
requirements  for  operation.  These 
changes  do  not  physically  alter  plant 
systems,  structures  or  components  and 
therefore  do  not  affect  the  probability  of 
an  accident  previously  evaluated. 

3.  (Control  Rod  Scram  Times.  The 
addition  of  required  scram  times  for 
General  Elec:tric  (GE)  analyzed  cores 
does  not  physically  alter  plant  systems, 
structures  or  components  and  therefore 


does  not  affect  the  probability  of  an 
accident  previously  evaluated. 

Evaluation  of  the  effect  on  the 
consequences  of  an  accident  previously 
evaluated. 

1.  Administrative  Changes.  The 
revisions  to  CTS  Sections  2.1.B  and 
3.6.A,  regarding  the  MCPR  Safety  Limit 
are  administrative  changes  and  will  not 
affect  the  consequences  of  an  accident 
previously  evaluated.  These  changes  do 
not  affect  plant  systems,  structures,  or 
components.  No  plant  mitigating 
systems  or  functions  are  affected  by 
these  changes.  The  changes  to  this 
section  are  analytical  in  nature  and  do 
not  affect  plant  systems,  structures,  or 
components.  The  administrative 
changes  to  Section  3.11.B  revise  the 
description  of  fuel  thermal  limits  that 
are  monitored  to  ensure  the  TLHGR 
limit  is  not  violated.  TLHGR  protects 
the  fuel  from  1%  plastic  strain  and  fuel 
centerline  melt.  Because  these  criteria 
have  not  changed,  the  consequences  of 
an  accident  have  not  changed.  The  NRC 
approved  bumup  extension  for 
R0DEX2A  has  been  demonstrated  to 
meet  all  applicable  design  criteria. 
Therefore,  the  addition  of  the  NRC 
approved  R0DEX2A  methodology  does 
not  increase  the  consequences  of  an 
accident  previously  evaluated. 

2.  Control  Rod  Operability  and  Scram 
Insertion  Times  Methodology.  The 
revisions  to  CTS  Sections  3/4. 3. C,  3/ 
4.3.D,  3/4.3.E.  3/4. 3.F,  3/4. 3.G,  3/4.3.H. 
and  3/4.3.1  are  made  to  ensure  that 
appropriate  scram  times  are  reflected  in 
the  TS  for  GE  methodology.  The  scram 
timing  requirements  ensure  that  the 
negative  reactivity  insertion  rate 
assumed  in  the  safety  analyses  is 
preserved.  CTS  methods  ensure  this  by 
limiting  scram  times  for  individual  rods, 
the  average  scram  time,  and  local  scram 
times  [i.e..  a  four  control  rod  group). 
The  proposed  revisions,  based  on  the 
Improved  Technical  Specification  (ITS) 
methods,  ensure  (his  by  limiting  the 
scram  times  for  individual  rods,  the 
number  of  slow  rods,  and  the  number  of 
adjacent  slow  rods.  Each  of  these 
methods  ensure  equivalent  protection  of 
the  assumed  reactivity  insertion  rate. 
Therefore,  there  is  no  change  to  the 
consequences  of  a  previously  evaluated 
accident  or  transient. 

In  addition,  numerous  changes  to  the 
control  rod  operability  and  scram  timing 
TS  Sections  were  made  to  reflect  the  ITS 
approach  to  these  requirements.  These 
revisions  consist  of  administrative 
changes,  more  restrictive  changes,  and 
less  restrictive  changes.  The  discussion 
of  each  of  these  categories  is  provided 
below. 

Administrative  changes.  These  consist 
of  restructuring,  interpretation, 
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rearranging  of  requirements,  and  other 
changes  not  substantially  revising  an 
existing  requirement.  Therefore,  these 
changes  do  not  affect  the  consequences 
of  an  accident  previously  evaluated. 

More  restrictive  changes.  These 
consist  of  changes  resulting  in  added 
restrictions  or  eliminating  flexibility. 
The  more  restrictive  requirements 
continue  to  ensure  that  process 
variables,  structures,  systems  and 
components  are  maintained  consistent 
with  the  safety  analyses  and  licensing 
basis.  Therefore,  these  changes  do  not 
involve  an  increase  in  the  consequences 
of  an  accident  previously  evaluated. 

Less  restrictive  changes.  The  less 
restrictive  changes  involve  increasing 
the  time  to  complete  actions,  increasing 
the  time  intervals  between  required 
surveillances,  and  deleting  or  revising 
the  applicability  of  certain  actions.  The 
time  to  complete  actions  and  the 
surveillance  frequencies  are  not 
assumed  in  the  analysis  of  the 
consequences  of  any  accidents 
previously  evaluated,  and  therefore, 
cannot  increase  the  consequences  of 
such  accidents.  The  deleted  or  revised 
actions  are  not  assumed  in  the  safety 
analyses  for  any  evaluated  accidents. 
The  revised  scram  timing  methods  will 
result  in  operating  thermal  limits  that 
will  maintain  the  identical  safety  limits. 
Thus,  the  consequences  of  the  evaluated 
accidents  will  not  increase. 

3.  Control  Rod  Scram  Times.  Cycle- 
specific  analyses  that  use  the  GE 
methodology  scram  times  will  meet  all 
of  the  same  safety  limit  acceptance 
criteria.  Additionally,  for  the  non-cycle 
specific  events  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR).  GE  has 
determined  that  there  is  negligible 
impact  on  results  of  events  which  are 
not  analyzed  on  a  cycle-specific  basis. 
Therefore,  there  is  no  change  to  the 
consequences  of  a  previously  evaluated 
accident  or  transient. 

Therefore,  the  proposed  changes  to 
the  CTS  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
eval.uated. 

Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

1.  Administrative  Changes.  The 
revisions  to  CTS  Sections  2.1.B  and 
3.6.A,  regarding  the  MCPR  Safety  Limit, 
the  revisions  to  CTS  Section  3.11.B  to 
revise  the  description  of  TLHGR,  and 
the  addition  of  the  NRC  approved 
RODEX2A  methodology  are 
administrative  changes  and  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident.  These 
changes  do  not  affect  plant  systems, 


structures,  or  components.  No  plant 
mitigating  systems  or  functions  are 
affected  by  these  changes. 

2.  Control  Rod  Operability  and  Scram 
Insertion  Times  Methodology.  The 
changes  to  CTS  Sections  3/4.3.C.  3/ 
4.3.D.  3/4.3.E.  3/4.3.F,  3/4.3.G,  3/4.3.H. 
and  3/4.3.1  revise  the  control  rod 
operability  and  scram  time  requirements 
for  operation.  These  changes  do  not 
physically  alter  plant  systems, 
structiu-es  or  components  and  therefore 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

3.  Control  Rod  Scram  Times.  These 
changes  do  not  physically  alter  plant 
systems,  structures  or  components  and 
therefore  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident. 

Therefore,  the  proposed  changes  to 
the  CTS  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

1,  Administrative  Changes.  The 
revisions  to  CTS  Sections  2,1.B  and 

3. 6, A,  regarding  the  MCPR  Safety  Limit, 
and  the  changes  to  CTS  Section  3.11.B 
regarding  the  surveillance  to  monitor 
TLHGR,  and  the  addition  of  the  NRC 
approved  RODEX2A  methodology  are 
administrative  changes  and  will  not 
reduce  the  margin  of  safety.  These 
changes  do  not  affect  plant  systems, 
structures,  or  components.  No  plant 
mitigating  systems  or  functions  are 
affected  by  these  changes. 

2.  Control  Rod  Operability  and  Scram 
Insertion  Times  Methodology.  The 
revisions  to  the  CTS  control  rod 
operability  and  scram  insertion  times 
ensure  that  the  negative  reactivity 
insertion  rate  assumed  in  the  safety 
analyses  is  preserved.  CTS  methods 
ensure  this  by  limiting  scram  times  for 
individual  rods,  the  average  scram  time, 
and  local  scram  times  (i.e.,  a  four 
control  rod  group).  ITS  methods  ensure 
this  by  limiting  the  scram  times  for 
individual  rods,  the  number  of  slow 
rods,  and  the  number  of  adjacent  slow- 
rods.  Each  of  these  methods  ensure 
equivalent  protection  of  the  assumed 
reactivity  insertion  rate.  Therefore,  the 
changes  do  not  involve  a  reduction  in 
the  margin  of  safety. 

In  addition,  numerous  changes  to  the 
control  rod  operability  and  scram  timing 
TS  Sections  were  made  to  reflect  the  ITS 
approach  to  these  requirements.  These 
revisions  consist  of  administrative 
changes,  more  restrictive  changes,  and 
less  restrictive  changes.  The  discussion 
of  each  of  these  categories  is  provided 
below. 

Administrative  Changes.  These 
consist  of  restructuring,  interpretation. 


and  complex  rearranging  of 
reqiiirements.  and  other  changes  not 
substantially  revising  an  existing 
requirement.  Therefore,  these  changes 
do  not  affect  the  margin  of  safety. 

More  restrictive  changes.  These 
consist  of  changes  resulting  in  added 
restrictions  or  eliminating  flexibility. 
The  more  restrictive  requirements 
continue  to  ensure  that  process 
variables,  structures,  systems  and 
components  are  maintained  consistent 
with  the  safety  analyses  and  licensing 
basis.  Therefore,  these  changes  do  not 
reduce  the  margin  of  safety. 

Less  restrictive  changes.  The  less 
restrictive  changes  involve  increasing 
the  time  to  compete  actions,  increasing 
the  time  intervals  between  required 
surveillances,  and  deleting  or  revising 
the  applicability  of  certain  actions.  The 
time  to  complete  actions  and  the 
surveillance  frequencies  have  been 
extended  for  several  reasons,  including 
experience  showing  low  probability  of 
failures,  the  benefit  of  allowing  time  to 
perform  actions  without  undue  haste,  or 
due  to  compensating  changes  in  other 
actions.  The  deleted  or  revised  actions 
are  not  assumed  in  the  safety  analyses 
for  any  evaluated  accidents.  Thus,  there 
is  no  significant  reduction  in  the  margin 
of  safety. 

3.  Control  Rod  Scram  Times.  The 
addition  of  required  scram  times  for  GE 
analyzed  cores  based  on  GE  analysis 
methodology  does  not  involve  a 
reduction  in  the  margin  of  safety.  For 
GE  analyzed  cores,  cycle-specific 
analyses  using  the  actual  averaged 
scram  times  provide  MCPR  operating 
limits  that  will  ensure  the  MCPR  safety 
limit  is  not  violated.  Therefore,  the  fuel 
remains  appropriately  protected  and  no 
margins  of  safety  are  reduced. 

Therefore,  these  proposed  changes  to 
the  CTS  do  not  involve  a  significant 
reduction  in  the  margin  safety. 

Proposed  Changes  to  ITS 

Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Evaluation  of  the  effect  on  the 
probability  of  an  accident  previously 
evaluated. 

1.  Administrative  change.  The 
addition  of  the  NRC  approved 
R0DEX2A  methodology'  is  an 
administrative  change  and  will  not 
affect  the  probability  of  an  accident 
previously  evaluated.  This  change  does 
not  affect  plant  systems,  structures,  or 
components.  No  plant  mitigating 
systems  or  functions  are  affected  by 
these  changes. 

2.  Control  Rod  Scram  Times.  The 
revision  to  ITS  Table  3.1.4-1.  "Control 
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Rod  Scram  Times."  adds  scram  time 
requirements  for  GE  analyzed  cores. 
This  change  does  not  physically  alter 
plant  systems,  structures  or  components 
and  therefore  does  not  affect  the 
probability  of  an  accident  previously 
evaluated. 

Evaluation  of  the  effect  on  tiir 
consequences  of  an  accident  previously 
evaluated. 

1   Administrative  Change.  The  NRC 
approved  burnup  extension  for 
R0DEX2A  has  been  demonstrated  to 
meet  all  applicable  design  criteria. 
Therefore,  the  addition  of  the  NRC 
approved  RODEX2A  methodology  does 
not  increase  the  consequences  of  an 
accident  previously  evaluated. 

2.  Control  Rod  Scram  Times.  The 
revisions  to  ITS  Section  3  1.4.  "Control 
Rod  Scram  Insertion  Times."  are  made 
to  ensure  the  appropriate  scram  times 
are  reflected  in  the  Technical 
Specifications  (TS)  for  GE  methodology. 
The  scram  timing  requirements  ensure 
that  the  negative  reactivity  insertion  rate 
assumed  in  the  safety  analyses  is 
preserved  Cycle  specific  analyses  that 
use  the  GE  methodology  scram  times 
will  meet  all  of  the  same  safety  limit 
acceptance  criteria.  Additicmally.  for  the 
non-cycle  specific  events  irithe  UFSAR. 
GE  has  determined  that  there  is 
negligible  impact  on  the  results  of 
events  which  are  not  analyzed  on  a 
cycle  specific  basis.  Therefore,  there  is 
no  change  to  the  consequences  of  a 
previously  evaluated  accident  or 
transient  due  to  the  TS  changes. 

Therefore,  the  proposed  changes  to 
the  ITS  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

1   Admmistrative  Change  The 
addition  of  the  N'RC  approved 
R0DEX2A  methodology  is  an 
administrative  change  and  will  not 
creat-'  the  possibility  of  a  new  or 
different  kind  of  accident.  This  change 
does  not  affect  plant  systems,  stnictures, 
or  components.  .No  plant  mitigating 
systems  or  functions  are  affected  by  this 
change. 

2.  Control  Rod  Scram  Insertion  Times. 
The  revisions  to  ITS  Section  3.1.4  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
changes  to  these  sections  revise  the 
control  rod  scram  time  requirements  for 
operation.  This  changes  does  not 
physically  alter  plant  systems, 
structures,  or  components. 


Therefore,  the  proposed  changes  to 
the  ITS  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accidi-nt  previously  evaluated. 

Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of 

safety? 

1.  Administrative  Change.  The 
addition  of  the  NRC  approved 
R()DEX2A  methodology  is  an 
administrative  change  and  will  not 
reduce  the  margin  of  safety.  This  change 
does  not  affect  plant  systems,  structures, 
or  components.  No  plant  mitigating 
systems  or  functions  are  affected  by  this 
change 

2.  Control  Rod  Scram  Insertion  Times. 
For  GE  analyzed  cores,  cycle-specific 
analyses  using  the  actual  averaged 
scram  times  provide  MCPR  operating 
limits  that  will  ensure  that  MCPR  safety 
limit  is  not  violated.  Therefore,  the  fuel 
remains  appropriately  protected  and  no 
margins  of  safety  are  reduced. 

Therefore,  the  proposed  changes  to 
the  ITS  do  nut  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NR{;  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Pamela  B. 
Stroebel.  Senior  Vice  President  and 
General  Counsel.  Commonwealth 
Edison  Company,  P  ().  Bo.x  767. 
Chicago.  Illinois  60690-0767 

\'RC  Section  Chief:  Anthony  J. 
Mendiola. 

Detroit  Edison  Energy  Company,  Docket 
No.  50-341.  Fermi  2,  Monroe  County. 
Michig(n) 

Date  of  amendment  request: 
November  21,  2000. 

Description  of  amendment  request: 
The  pniposed  amendment  would 
approve  a  proposed  change  to  the 
licensing  basis  regarding  the  timing  of 
the  release  of  fission  products  following 
dn  accident.  The  proposed  change  is 
based  upon  one  of  the  insights 
established  in  NUREG-1465,  'Accident 
Source  Terms  for  Light  Water  Nuclear 
Power  Plants."  which  recognizes  that 
there  is  a  delay  in  the  release  of  fission 
products  from  the  reactor  fuel  following 
a  postulated  design-basis  loss-of-coolant 
accident  (LOCA)  The  timing  of  fission 
product  release  from  perforated  fuel 
rods  (;,('.  the  gap  activity  release)  is 
based  on  the  boiling-water  reactor 
(B\VR)-specifi(  value  of  the  timing  of 
the  gap  activity  release  phase  of  a  LOCA 
as  calculated  in  the  BVVR  Owners  Group 
(BVVROCl  Report,  '  F'rediction  of  the 


Onset  of  Fission  Gas  Release  From  Fuel 
in  Generic  BWR.  "  NEDC-32963A.  dated 
March  2000.  as  previously  approved  by 
the  NRC  staff.  This  BWROG  report 
would  be  added  {as  Reference  4)  to  the 
list  of  references  in  L'pdated  Final 
Safety  Analysis  Report  (UFSAR)  Section 
15.6.7.  The  licensing  basis  change  to 
UFSAR  Section  15.6.5.5,1.  "Fission 
Product  Release  From  Fuel."  would  add 
the  following;  "For  primarv' 
containment  isolation  purposes,  the 
activity  from  the  damaged  core  is 
assumed  to  be  released  into  the 
containment  at  121  seconds  following 
the  accident.  This  timing  assumption 
recognizes  conclusions  derived  from  the 
source  term  studies  described  in 
NUREG-1465,  Regulatory-  Guide  1,183 
and  Reference  4,  *    *    *  The  results  of 
this  Table  [15.6.5-2,  which  presents  the 
airborne  activity  in  the  containment] 
conservatively  assume  activity  released 
from  the  core  enters  the  dry'well  at 
accident  time  zero."  UFSAR  Section 
15,6.5.5,2.  "Fission  Product  Transport 
to  the  Envirormient."  would  be  similarly 
supplemented  to  state,  "The  results  in 
this  Table  [15.6,5-3,  which  gives  the 
fission  product  release  to  the 
environment  due  to  containment 
leakage  and  leakage  from  engineered 
safety  feature  components  outside 
containment]  conservatively  assume 
activity  released  from  the  core  enters  the 
dry  well  at  accident  time  zero."  UFSAR 
Section  15,6.5,5.3,  "Results."  would  be 
supplemented  to  state.  "Dose  associated 
with  coolant  activity  release  in  the  first 
121  seconds  of  the  accident  is  not 
included  in  this  Table  [15,6,5-4.  which 
presents  the  calculated  exposures  for 
the  design  basis  analysisi.  Its 
contribution  to  the  accident  dose  is 
insignificant  (on  the  order  of  2  rem  (to 
the]  thyroid  at  the  Exclusion  Area 
Boundary)." 

The  effect  of  the  NRC  staffs  approval 
f)f  the  proposed  amendment  is  to  allow 
the  licensee,  in  accordance  with  10  CFR 
50.59.  to  increase  the  automatic  closure 
times  for  selected  primar\'  containment 
isolation  valves  (PCIVs)  [i.e..  those 
PCIVs  credited  for  limiting  post- 
accident  doses  to  both  control  room 
personnel  and  to  offsite  individuals). 
Valves  with  closure  times  based  on 
other  requirements  (i.e..  system 
performance  requirements,  equipment 
qualification,  high-energy  line  break 
mitigation,  or  other  regulatory 
requirements)  would  not  be  affected  by 
the  proposed  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
.■\s  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

1.  The  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  takes  credit  for 
one  of  the  alternative  source  term  (AST) 
insights  contained  in  NUREG-1465 
which  recognizes  that  fission  product 
release  from  a  fuel  assembly  is  not 
instantaneous  in  a  design  basis  accident. 
Implementation  of  this  change  into  the 
licensing  basis  will  be  used  to  justify  an 
increase  in  the  maximum  allowable 
closure  times  for  primary  containment 
isolation  valves.  A  change  in  the  timing 
of  the  gap  release  does  not  affect  the 
precursors  for  any  accident  or  transient 
previously  evaluated  as  part  of  the 
Fermi  2  licensing  basis.  Therefore,  there 
is  no  increase  in  the  probability  of  any 
accident. 

A  plant  specific  radiological  analysis 
has  been  performed  to  evaluate  the 
effects  of  extending  the  maximum 
allowable  valve  closure  times  on 
accident  dose  consequences.  This 
evaluation  utilized  the  insights 
contained  in  NUREG-1465  *   *   *  and 
NEDC-32963A  *   *   *  to  justify  no  gap 
activity  release  during  the  initial  121 
seconds  of  the  accident.  Therefore, 
during  this  period,  the  only  releases  are 
from  reactor  coolant  activity.  Assuming 
the  maximum  coolant  iodine  activity 
permitted  in  the  Technical 
Specifications,  the  2-hour  Exclusion 
Area  Boundary  (EAB)  dose  associated 
with  this  release  has  been 
conservatively  estimated  to  be  less  than 
2  rem  thyroid.  This  dose  represents  a 
small  fraction  of  the  LOCA  dose 
evaluated  in  the  UFSAR  and  is 
significantly  lower  than  the  300  rem 
thyroid  dose  acceptance  limit  in  10  CFR 
Part  100. 

UFSAR  Figures  6.2-9  and  6.2-11 
show  the  DBA  [design-basis  accident) 
LOCA  primar\'  contednment  pressure 
response.  These  figures  indicate  that 
drywell  pressure  peaks  at  around  5 
seconds  into  the  accident  before 
gradually  dropping  off;  therefore,  PCIVs 
would  not  be  required  to  close  against 
increased  containment  pressure  as  a 
result  of  this  change. 

Utilizing  all  of  the  insights  contained 
in  NUREG-1465,  would  result  in  a 
reduction  in  the  calculated  dose. 
However,  because  this  request  is  for  a 
selective  implementation  of  the  AST 
scope,  crediting  only  the  timing  of  the 
gap  activity  release,  the  long  term  dose 
calculations  based  on  TID-14844  in  the 
UFSAR  are  not  changed.  Therefore,  it  is 
concluded  that  the  proposed  change 
does  not  significantly  increase  the 


consequences  of  a  previously  evaluated 
accident. 

2.  The  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  primary'  contaiimaent  isolation 
system  is  designed  to  prevent  the 
unfiltered  release  of  radioactive  material 
to  the  environs  following  an  accident. 
Therefore,  the  system  is  relied  upon  to 
mitigate  the  dose  consequences  of  an 
accident.  The  proposed  change 
recognizes  the  time  delay  before  fission 
products  are  released  into  the 
containment  as  a  result  of  fuel  damage 
and  allows  for  the  adjustment  of  the 
maximum  PCIV  closure  times 
accordingly.  This  change  does  not  affect 
the  function  of  the  primary'  containment 
isolation  system.  The  relaxation  in  valve 
closiu-e  times  will  be  applied  only  to 
valves  that  do  not  have  other  system 
performance  requirements  on  isolation 
time.  Therefore,  the  proposed  change 
does  not  create  the  potential  for  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated, 

3,  The  change  does  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

The  proposed  change  revises  the 
Fermi  2  licensing  basis  for  the  offsite 
dose  calculations  during  the  initial  121 
seconds  of  a  LOCA  scenario.  For  this 
period  of  time,  only  coolant  activity*^ 
release  is  postulated.  No  fission  product 
release  from  perforated  fuel  rods  is 
assumed.  All  other  assumptions,  bases 
and  methodologies  used  in  the  long- 
term  offsite  dose  calculations  remain 
unchanged.  The  total  dose  shown  in 
UFSAR  Table  15,6.5-4  does  not 
significantly  increase  due  to  the  delay  in 
the  fission  product  release.  The  total 
amount  of  radioactivity  remains  the 
same  and  is  bounded  by  the  limits 
established  in  10  CFR  100,  The  dose 
associated  with  coolant  activity  release 
in  the  initial  121  seconds  of  the  accident 
has  been  determined  to  be  insignificant. 
Therefore,  the  proposed  change  will  not 
result  in  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Peter 
Marquardt,  Legal  Department,  688  WCB. 
Detroit  Edison  Company.  2000  2nd 
Avenue,  Detroit,  Michigan  48226-1279. 

NRC  Section  Chief:  Claudia  M.  Craig. 


Entergy  Nuclear  Generation  Company, 
Docket  No  50-293.  Pilgrim  Nuclear 
Power  Station.  Plymouth  County, 
Massachusetts 

Date  of  amendment  request: 
November  22.  2000, 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  pressure-temperature  limit 
curves  of  Figures  3.6,1,  3,6,2.  and  3.6.3 
of  Pilgrim's  Technical  Specifications 
(TSs)  to  cover  operation  between  20.  32. 
and  48  Effective  Full  Power  Years,  Also 
changes  to  the  Bases  section  consistent 
with  the  TS  changes  are  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50, 92(c),  The 
NRC  staffs  analysis  is  presented  below: 

The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

The  licensee  has  proposed  to  adopt  a 
change  in  the  calculation  methodology 
for  the  pressure-temperature  limits 
based  upon  Code  Cases  N-640  and  N- 
588,  The  code  cases  were  developed 
using  knowledge  gained  through  years 
of  industry-  experience.  Pressure- 
temperature  curves  developed  using  the 
allowances  of  Code  Cases  N-640  and  N- 
588  yield  more  operating  margin. 
However,  the  experience  gained  in  the 
areas  of  fracture  toughness  of  materials 
and  pre-existing  undetected  defects 
show  that  some  of  the  previous 
assumptions  used  for  the  calculation  of 
pressure-temperature  limits  are  overly 
conservative.  There  are  no  physical 
changes  to  the  plant  being  introduced 
by  the  proposed  changes  to  the 
pressure-temperature  curves.  The 
proposed  changes  do  not  modify-  the 
reactor  coolant  pressure  boundary,  [i.e., 
there  are  no  changes  in  operating 
pressure,  materials  or  seismic  loading). 
The  proposed  changes  do  not  adversely 
affect  the  integrity  of  the  reactor  coolant 
pressure  boundary  such  that  its  function 
in  the  control  of  radiological 
consequences  is  affected.  Therefore, 
providing  the  allowances  of  the  subject 
code  cases  in  developing  the  pressure- 
temperature  limit  curves  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluate.  The  proposed 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

■fhe  proposed  changes  represent  a 
change  in  the  methodology  in  how  the 
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pres.sure-temperature  curves  were 
generated.  The  proposed  changes 
provide  more  operating  margin  in  the 
pres.surt'-tpmperaturc  limit  c:urvt's  for  ui- 
service  leakage  and  hvdrustatic  pressure 
testing,  non-nuclear  heatup  and 
cooldown.  and  criticality  However, 
compliance  with  the  proposed  pressure- 
temperature  curves  will  ensure 
conditions  in  which  brittle  fracture  of 
primar\'  coolant  pressure  boundary 
materials  is  possible  will  be  avoided 
because  such  compliance  with  the 
proposed  pressure-temperature  curves 
provides  sufficient  protection  against  a 
non-ductile-type  fracture  of  the  reactor 
pressure  vessel.  Therefore,  no  new 
modes  of  operation  are  introduced  nor 
will  the  changes  create  any  failure  mode 
not  bounded  by  the  previously 
evaluated  accidents.  Further,  the 
proposed  changes  to  the  pressure- 
temperature  curves  do  not  affect  any 
activities  or  equipment  and  are  not 
assumed  in  any  safety  analysis  to 
initiate  any  accident  sequence, 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  reflect  an 
update  of  the  pressure-temperature 
cur\es.  The  revised  cur\es  are  based  on 
the  latest  U.S.  Nuclear  Regulatory 
Commission  and  American  Society  of 
Mechanical  Engineers  (ASME) 
guidance  The  revised  pressure- 
temperature  limits  have  been  developed 
using  the  K..  fracture  toughness  curve 
shown  in  the  ASME  Boiler  and  Pressure 
Vessel  (B&PV)  Code  Section  XI. 
Appendix  A,  Figure  A-2000-1.  in  lieu 
of  the  Ki,  fracture  toughness  curve 
shown  in  ASME  B&PV  Code  Section  XI, 
Appendix  G,  Figure  G-2010-1,  as  the 
lower  bound  fracture  toughness  The 
other  margins  involved  with  the  ASME 
B&PV  Code.  Section  XI,  Appendix  G 
process  of  determining  pressure- 
temperature  limit  curves  remain 
unchanged. 

These  revised  pressure-temperature 
limits,  although  less  restrictive  than  the 
current  limits,  are  established  in 
accordance  with  current  regulations  and 
the  latest  ASME  Code  information.  The 
revised  pressure-temperature  curves 
provide  more  operating  margin  and, 
thus,  more  operational  flexibility  than 
the  current  pressure-temperature  curves. 
However,  industry  experience  since  the 
inception  of  the  pressure-temperature 
limits  in  1974  confirms  that  some  of  the 
original  methodologie.:;  used  to  develop 
pressure-temperature  curves  are  overly 
conservative  Accordingly.  ASME  Code 


Cases  N-640  and  N-588  take  advantage 
of  the  acquired  knowledge  by 
establishing  mnre  realistic 
metlindoiogies  for  the  development  of 
pressure-temperature  curves.  Therefore, 
operational  flexibility  is  gained  and  an 
acceptable  margin  of  safety  to  reactor 
pressure  vessel  non-ductile  type  fracture 
is  maintained.  No  plant  safety  limits, 
setpoints,  or  design  parameters  are 
adversely  affected  by  the  proposed 
changes.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reducticm  in  a  margin  of  safety. 

Based  on  the  staffs  analysis,  it 
appears  that  the  three  standards  of 
30  92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licpnsee:  ].  M.  Fulton. 
E.squife,  Assistant  General  Counsel. 
Pilgrim  Nuclear  Power  Station,  600 
Rocky  Hill  Road,  Plymouth, 
Massachusetts.  02.360-5599. 

NflC  Section  Chief:  James  VV.  Clifford. 

Entergv  Operations.  Inc..  Docket  \'o.  50- 
368.  Arkansas  \'uclear  One.  Unit  \o.  2. 
Pope  County.  Arkansas 

Date  of  amendment  request: 
November  30.  2000 

Des(  hption  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  boration  systems 
requirements  from  the  Technical 
Specifications  (TSs)  to  the  Technical 
Requirements  Manual  (TRM). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91  (al.  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  whit:h  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probabilitv  or  consequences  of  an 
accident  previouslv  evaluated? 

The  boration  svstems.  BAMT  (boric 
acid  makeup  tank|.  Boric  Acid  Makeup 
Pumps,  and  (Charging  Pumps,  are  part  of 
the  eves  (chemical  and  volume  and 
control  systeml.  which  functions  to 
maintain  Reactor  Coolant  Svstem 
inventory  and  chemistry.  The  boration 
system  functions  will  continue  to  be 
maintained  in  accordance  with  their 
associated  design  requirements.  During 
accident  conditions  when  a  boration 
source  is  required  for  accident 
mitigation,  the  RWT  (refueling  water 
tank]  provides  suction  for  the  High 
Pressure  Safety  Injection  (HPSI)  and 
Low  Pressure  Safety  Injection  (LPSI) 
pumps.  The  CVC^S  boration  systems  are 
not  credited  in  the  mitigation  of  any 
accidents.  Therefore,  the  dose 


consequences  associated  with  accident 
analysis  will  be  unchanged.  The  HPSI, 
LPSI  pumps  and  RWT  are  required  by 
Technical  Specifications. 

Based  on  an  evaluation  of  the 
criterion  listed  in  10  CFR  50.36(c)(2)(ii). 
the  relocation  of  the  CVCS  boration 
systems  to  the  TRM  is  acceptable.  No 
changes  will  be  made  to  these  systems 
that  will  affect  their  current  operation. 

Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  of  (orl  consequences  of  any 
accident  previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previouslv  evaluated? 

The  design  and  functions  of  the  Boric 
Acid  Makeup  Tanks.  Boric  Acid 
Makeup  Pumps,  Charging  Pumps  and 
associated  flow  paths  will  continue  to 
be  maintained.  These  systems  are  not 
accident  initiators.  Because  the 
proposed  amendment  will  not  change 
the  design,  configuration  or  method  of 
operation  of  the  plant,  it  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident. 

Safety  Analysis  Report  (SAR)  Chapter 
15  provides  the  analysis  of  accidents 
that  are  considered  credible.  The 
Uncontrolled  Control  Element 
Assemblies  (CEA)  withdrawal  from  a 
subcritical  or  a  critical  condition, 
Boration  Dilution  Event,  and  Loss  of 
Coolant  Accident  (LOCA)  were 
evaluated  in  relationship  to  relocating 
these  specifications  to  the  TRM.  Boric 
acid  injection  via  the  CVCS  system  was 
not  credited  in  mitigating  any  of  these 
accidents. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 

The  movement  of  these  TSs  to  the 
TRM  does  not  reduce  the  existing  TSs 
or  surveillance  requirements.  The 
proposed  change  does  not  change  the 
design  function  for  any  of  these 
components.  Additionally,  none  of  the 
boration  systems  contained  in  these 
specifications  are  credited  in  any 
accident  analysis.  The  systems  are  used 
to  maintain  RCS  [reactor  coolant 
systeml  chemistry  and  inventory  and 
this  function  will  be  maintained. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safetv. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
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standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strav*m, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NHC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  amendment  request: 
November  10,  2000. 

Description  of  amendment  request: 
Entergy  Operations,  Inc.  is  proposing 
that  the  Grand  Gulf  Nuclear  Station 
(GGNS)  Operating  License  be  amended 
to  modify  those  Technical 
Specifications  (TS)  required  to  support 
GGNS  Cycle  12  operation.  The 
modifications  would  include  a  change 
to  the  Safety  Limit  Minimum  Critical 
Power  Ratio  (SLMCPR)  reported  in  TS 
2.1.1.2,  and  the  references  for  analytical 
methods  used  to  determine  reactor  core 
operating  limits  listed  in  TS  5.6.5. 
Specifically,  the  proposed  amendment 
reflects  a  decrease  of  the  two 
recirculation  loop  SLMCPR  limit  from 
1,09  to  1.08,  with  the  single 
recirculation  loop  SLMCPR  limit 
remaining  unchanged  at  1.10.  The 
proposed  changes  are  necessary  in  order 
to  reflect  the  Nuclear  Regulatory 
Commission  (NRC)  approved  methods 
used  in  determining  the  GGNS  Cycle  12 
core  operating  limits,  and  reflect  the 
safety  limit  changes  for  the  Cycle  12 
mixed  core  consisting  of  Siemens  Power 
Corporation  (SPG)  ATRIUM-10  reload 
fuel  and  General  Electric  (GE)  GE-11 
reactor  fuel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 

The  Minimum  Critical  Power  Ratio 
(MCPR)  safety  limit  is  defined  in  the 
Bases  to  Technical  Specification  2.1.1  as 
that  limit  which  "ensures  that  during 
normal  operation  and  during 
Anticipated  Operational  Occurrences 
(AOOs),  at  least  99.9%  of  the  fuel  rods 
in  the  core  do  not  experience  transition 
boiling."  The  MCPR  safety  limit  satisfies 


the  requirements  of  General  Design 
Criterion  10  of  Appendix  A  to  10  CFR 
(Part)  50  regcirding  acceptable  fuel 
design  limits.  The  MCPR  safety  limit  is 
re-evaluated  for  each  reload  using  NRC- 
approved  methodologies.  The  analyses 
for  GGNS  Cycle  12  have  concluded  that 
a  two-loop  MCPR  safety  limit  of  1.08, 
based  on  the  application  of  Siemens 
Power  Corporation's  NRC-approved 
MCPR  safety  limit  methodology,  will 
ensure  that  this  acceptance  criterion  is 
met.  For  single-loop  operation,  a  MCPR 
safety  limit  of  1.10  (unchanged),  also 
ensiu-es  that  this  acceptance  criterion  is 
met. 

In  addition  to  the  MCPR  safety  limit, 
core  operating  limits  are  established  to 
support  the  Technical  Specification  3.2 
requirements  which  ensure  that  the  fuel 
design  limits  are  not  exceeded  during 
any  conditions  of  normal  operation  or  in 
the  event  of  any  anticipated  operational 
occurrences  (AOO).  The  methods  used 
to  determine  the  core  operating  limits 
for  each  operating  cycle  are  based  on 
methods  previously  found  acceptable  by 
the  NRC  and  listed  in  TS  section  5.6.5, 
A  change  to  TS  section  5.6.5  is 
requested  to  include  the  SPC  methods 
in  the  list  of  NRC  approved  methods 
applicable  to  GGNS.  These  NRC 
approved  methods  will  continue  to 
ensure  that  acceptable  operating  limits 
are  established  to  protect  the  fuel 
cladding  integrity  during  normal 
operation  and  in  the  event  of  an  AOO. 

The  requested  Technical  Specification 
changes  do  not  involve  any  plant 
modifications  or  operational  changes 
that  could  affect  system  reliability  or 
performance  or  that  could  affect  the 
probability  of  operator  error.  The 
requested  changes  do  not  affect  any 
postulated  accident  precursors,  do  not 
affect  any  accident  mitigating  systems, 
and  do  not  introduce  any  new  accident 
initiation  mechanisms. 

Therefore,  these  changes  to  the 
Minimum  Critical  Power  Ratio  (MCPR) 
safety  limit  and  to  the  list  of  methods 
used  to  determine  the  core  operating 
limits  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  ATRIUM-10  fuel  to  be  used  in 
Cycle  12  is  of  a  design  compatible  with 
the  co-resident  GE-11.  Therefore,  the 
introduction  of  ATRIUM-10  fuel  into 
the  Cycle  12  core  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  The  proposed  changes  do  not 
involve  any  new  modes  of  operation, 


any  changes  to  setpoints,  or  any  plant 
modifications.  The  proposed  revised 
MCPR  safety  limits  have  accounted  for 
the  mixed  fuel  core  and  have  been 
shown  to  be  acceptable  for  Cycle  12 
operation.  Compliance  with  the 
criterion  for  incipient  boiling  transition 
continues  to  be  ensured.  The  core 
operating  limits  will  continue  to  be 
developed  using  NRC  approved 
methods  which  also  account  for  the 
mixed  fuel  core  design.  The  proposed 
MCPR  safety  limits  or  methods  for 
establishing  the  core  operating  limits  do 
not  result  in  the  creation  of  any  new 
precursors  to  an  accident. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a 
marein  of  safety? 

The  MCPR  safety  limits  have  been 
evaluated  in  accordance  with  Siemens 
Power  Corporation's  NRC-approved 
cycle-specific  safety  limit  methodology 
to  ensure  that  during  normal  operation 
and  during  Anticipated  Operational 
Occurrences  (AOO's)  at  least  99.9%  of 
the  fuel  rods  in  the  core  are  not 
expected  to  experience  transition 
boiling.  On  this  basis,  the 
implementation  of  this  Siemens  Power 
Corporation  methodology  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street.  NW.,  12th  Floor, 
Washington,  DC  20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  Nos.  50-334 
and  50-412,  Beaver  Valley  Power 
Station.  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
November  8,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  will  delete 
Technical  Specification  (TS)  3/4.4.1.6, 
"Reactor  Coolant  Pump-Startup,"  from 
the  Beaver  Valley  Power  Station  (BVPS) 
TSs,  This  is  accompanied  by  moving  the 
secondary  side  water  temperature  to 
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cold  leg  fpjnperature  difference  Reactor 
Coolant  Pump  (RCP)  start  requirement 
to  existing  Reartor  Coolant  System 
(RCS)  TSs  and  deleting  the  pressurizer 
level  requirement  from  Unit  1  TS  3/ 
4.4.1  6.  Unit  2  TS  3/4.4.1.6  does  not 
contain  the  pressurizer  level 
requirement.  The  RCS  TSs  affected  are 
TS  3/4.4.1.2.    Reactor  Coolant  System- 
Hot  Standby."  (for  Unit  2  only)  and  3/ 
4.4.1.3.  "Reactor  Coolant  System — 
Shutdown."  (both  units). 

Changes  to  the  affected  Bases  of  the 
Technical  Specifications  will  also  be 
made. 

Bfis/s  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
f:onsideration.  whic  h  is  presented 
below: 

1    Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  will  not 
significantly  increase  the  probability  of 
an  accident  previously  evaluated  in  the 
B\'PS  Updated  Final  Safety  Analysis 
Report  (UFSAR)  becau.se  accident 
initiation  probabilities  are  independent 
of  these  changes.  The  proposed  changes 
do  not  adversely  affect  any  accident 
initiating  events.  The  assumptions  of 
the  safety  analysis  are  not  changed  by 
this  license  amendment  reques<.  The 
applicable  concern  associated  is  the 
possibility  of  overpressurizing  the 
Reactor  Coolant  System  (RCS)  when  a 
Reactor  Coolant  Pump  iRCP)  is  started 
in  a  non-isolated  loop.  Adhering  to  a 
maximum  secondary  to  primary  side 
temperature  difference  (Technical 
Specifications  3/4.4  1  2.  Reactor  Coolant 
System — Hot  Standby.  Unit  2  onlv.  and 
3/4.4.1.3.  Reactor  Coolant  System — 
Shutdown.  b(3th  units),  before  an  RCP  is 
started  and  the  operability  of  the  (IPPS 
(Technical  Specification  3/4.4.9.3, 
Overpressure  Protection  Systems,  for 
both  units),  which  uses  the  PORV's  as  a 
pressure  relief  device,  prevents  this.  The 
existing  Technical  Specifications 
specify  when  the  OPPS  is  to  be 
operable,  the  maximum  secondary  to 
primary  side  temperature  difference 
permitted,  and  the  operability 
requirements  imposed  on  the  PORV's 

The  consequences  associated  with  the 
starting  of  an  RCP  and  potential 
overpressurization  of  the  RCS  also  are 
not  changed  by  the  proposed  license 
amendment.  None  of  the  accident 
prevention  or  mitigation  cemtrols  or 
capabilities  have  been  changed.  Reactor 
Coolant  Pump  start  restrictions  are 
retained  with  the  Technical 
Specifications,  except  for  the 


pressurizer  level  requirement  for  BVPS 
IJnit  1.  This  requirement  has  been 
shown  to  be  unnecessary  in  preventing 
RCS  overpressurization  because  the 
analysis  assumes  a  water  solid 
pressurizer  when  at  least  one  PORV  is 
operable.  The  safetv  analysis  has  shown 
that  the  temperature  difference 
reciuirement  is  sufficient  to  preclude 
RCS  overpressurization  provided  one 
PORV  is  available  for  pressure  relief  As 
a  result,  the  proposed  changes  will  not 
affect  any  at:cident  analysis 
conseiiuences. 

The  Technical  Specifications 
continue  to  specify  the  maximum 
secondary  to  primarv  side  temperature 
differen(  e.  when  the  OPPS  is  to  be 
enabled,  and  the  operability 
requirements  for  the  PORVs.  These 
requirements  are  not  altered  by  this 
license  amendment  request  and  will 
continue  to  assure  that  the  OPPS 
analysis  assumptions  are  met.  It  is 
sufficient  to  specifv  the  temperature 
difference  restriction  for  onlv  Unit  2 
Technical  Specification  3/4.4  1.2 
because  the  Unit  1  OPPS  enabling 
temperature  is  not  within  the 
applicabilitv  of  Technical  Specification 
3/4.4.1.2:  re  .  Mode  3.  whereas  the 
OPPS  enabling  temperature  is  for  Unit 
2.  Therefore,  assurance  is  provided  that 
the  10  CFR  50  Appendix  G  limits  are 
not  exceeded  and  that  this  proposed 
change  is  acceptable. 

The  Bases  and  editorial  changes, 
needed  to  meet  format  requirements  and 
reflect  the  deletion  of  Technical 
Specification  3/4.4.1.6.  have  no  effect 
on  accident  probabilities  or 
consequences 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated:" 

The  proposed  changes  do  not  modify 
the  manner  in  which  anv  plant 
ecjuipment  is  maintained.  The 
eijuipment  used  to  prevent  RCS 
overpressurization  is  not  altered  by  the 
proposed  changes.  Specification  of  the 
number  of  PORVs  required  to  be 
operable  when  the  OPPS  is  enabled,  and 
at  what  temperature  the  OPPS.  is 
required,  will  continue  to  be  retained  in 
Technical  Specification  3/4.4.9.3. 
Overpressure  Protection  Systems.  The 
necessary  RCP  start  restrictions  assumed 
in  the  safety  analysis  are  not  affected  by 
the  proposed  changes.  It  has  been 
shown  that  dftleting  the  pressurizer 
level  requirement  f(jr  Unit  1  is 
consistent  with  the  OPPS  analysis.  To 
assure  the  10  CFR  50  Appendix  G  limits 


are  not  violated,  the  necessary 
requirements  for  starting  an  RCP  in  a 
non-isolated  loop  are  retained  within 
the  Technical  Specifications.  Therefore, 
the  analysis  of  an  overpressurization  of 
the  RCS  due  to  a  heat  input  transient 
caused  by  starting  an  idle  RCP  is  not 
changed  by  this  license  amendment 
request. 

The  Bases  and  editorial  changes, 
needed  to  meet  format  requirements  and 
reflect  the  deletion  of  Technical 
Specification  3/4.4.1.6.  will  not  affect 
the  creation  of  accidents.  The  OPPS 
analysis  has  demonstrated  that  an  RCP 
can  be  started  with  a  water  solid  RCS, 
provided  the  secondary  to  primary  side 
temperature  difference  requirement  is 
met.  and  a  single  PORV  is  available  for 
pressure  relief  without  violating  10  CFR 
50  Appendix  G  limits. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  for  BVPS. 

3.  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  margin  of  safety  associated  with 
starting  an  RCP  in  a  non-isolated  loop 
is  the  ability  of  a  single  OPPS  PORV  to 
relieve  the  potential  RCS  pressure 
increase  without  violating  10  CFR  50 
Appendix  G  limits.  This  is  maintained 
by  meeting  the  secondary  side  water 
temperature  to  cold  leg  temperature 
difference  and  PORV  operability 
requirements  imposed  by  the  Technical 
Specifications.  These  Technical 
Specification  requirements  are  not 
altered  by  the  proposed  changes.  The 
only  deletion  being  proposed  is  the 
elimination  of  the  pressurizer  level 
requirement  for  BVPS  Unit  1.  This 
requirement  has  been  shown  to  be 
unnecessary  in  meeting  10  CFR  50 
Appendix  G  limits  because  the  OPPS 
analysis  assumes  a  water  solid 
pressurizer  and  at  least  one  OPPS  PORV 
is  operable.  Starting  an  RCP  with  both 
OPPS  PORVs  not  operable  is  not 
consistent  with  the  RCS  venting  actions 
required  by  Technical  Specification  3/ 
4.4.9.3.  In  order  to  comply  with  the 
venting  required  actions  with  neither 
PORV  operable,  the  RCS  must  be 
depressurized  or  in  the  process  of  being 
depressurized.  Depressurization  of  the 
RCS  would  preclude  starting  an  RCP.  In 
order  to  start  an  RCP,  the  RCS  must  be 
pressurized  to  ensure  a  minimum 
pressure  differential  exists  across  the 
No.  1  seal  of  the  RCP.  Therefore,  the 
PORV  related  requirements  of  Unit  1 
Technical  Specification  3/4.4.1.6  are 
sufficiently  addressed  by  Technical 
Specification  3/4.4.9.3.  By  eliminating 
PORV  operability  requirements  from 
Unit  1  Technical  Specification  3/4.4.1.6, 


Federal  Register /Vol.  65,  No.  249 /Wednesday,  December  27,  2000 /Notices 


81919 


the  Technical  Specifications  become 
more  consistent  between  the  two  units 
and  with  the  Standard  Technical 
Specifications.  All  other  RCP  start  and 
OPPS  requirements  are  retained  within 
the  Technical  Specifications  and 
associated  Bases  sections. 

The  Bases  and  editorial  changes, 
needed  to  meet  format  requirements  and 
reflect  the  deletion  of  Technical 
Specification  3/4.4.1.6,  will  not  affect 
the  margin  of  safety.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  regarding  meeting  10  CFR  50 
Appendix  G  limits. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 
Company,  Corporation,  76  South  Main 
Street.  Akron,  OH  44308. 

NRC  Section  Chief:  Marsha 
Gamberoni. 

FirstEnergy  Nuclear  Operating 
Company.  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request: 
November  9,  2000. 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
action  statements  of  the  Davis-Besse 
Nuclear  Power  Station  Technical 
Specifications  (DBNPS)  (TS)  Limiting 
Condition  for  Operation  (LCO)  3.5.2  and 
3.6.2.1.  This  proposal  would  extend  the 
allowed  outage  time  for  one  Low 
Pressure  Injection  (LP!)  System/Decay 
Heat  Cooler  train  of  an  Emergency  Core 
Cooling  System  (ECCS)  subsystem  from 
72  hours  to  7  days  (168  hours)  for  LCO 
3.5.2.  One  Containment  Spray  System 
train  may  be  impacted  by  the 
inoperability  of  the  associated  LPI  train. 
Therefore,  an  extension  of  the  allowed 
outage  time  for  one  train  of  the 
Containment  Spray  System  from  72 
hours  to  7  days  for  LCO  3.6.2.1  is  also 
being  proposed,  as  well  as  new 
information  to  be  added  to  TS  Bases 
Section  3/4.5.2  and  3/4.5.3  to  clarify  the 
TS  LCO  3.5.2  requirements.  These 
proposed  changes  are  based  on  the 
Babcock  &  Wilcox  Owners  Group 
(BWOG)  Topical  report  BAW-2295A, 
Revisions  1  &  2,  "Justification  for  the 
Extension  of  Allowed  Outage  Time  for 
Low  Pressure  Injection  and  Reactor 
Building  Spray  System,"  dated  October 
9. 1998. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Davis-Besse  Nuclear  Power 
Station  (DBNPS)  has  reviewed  the 
proposed  changes  and  determined  that 
a  significant  hazards  consideration  does 
not  exist  because  operation  of  the  Davis- 
Besse  Nuclear  Power  Station,  Unit  No. 
1 ,  in  accordance  with  these  changes 
would: 

la.  Not  involve  a  significant  increase 
in  the  probability  of  an  accident 
previously  evaluated  because,  as 
demonstrated  in  the  Babcock  &  Wilcox 
Owners  Group's  Topical  Report  BAW- 
2295A,  Revisions  1  and  2,  Justification 
for  Extension  of  Allowed  Outage  Time' 
for  Low  Pressure  Injection  and  Reactor 
Building  Spray  Systems,  no  accident 
initiators,  conditions,  or  assumptions 
are  affected  by  the  proposed  changes  to 
extend  the  allowed  outage  time  (AOT) 
from  72  hours  to  7  days  for  one 
inoperable  train  of  Low  Pressure 
Injection  (LPI)  in  Technical 
Specification  (TS)  3/4.5.2  Emergency 
Core  Cooling  Systems — ECCS 
subsystems— tI^p  >  280'^F  or 
Containment  Spray  in  TS  3/4.6.2.1, 
Containment  Systems — 
Depressurization  and  Cooling  Systems — 
Contaimnent  Spray  System.  The 
proposed  change  to  TS  Bases  Section  3/ 
4.5.2  and  3/4.5.3  are  discussions  of  the 
present  TS  Limiting  Condition  for 
Operation  (LCO)  which  do  not  affect  the 
probability  of  an  accident. 

lb.  Not  involve  a  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated  because  an 
extension  in  the  allowable  outage  time 
from  72  hours  to  7  days  for  one 
inoperable  train  will  not  affect  any 
previously  evaluated  accidents.  The 
proposed  changes  to  the  TS  Bases 
discuss  the  present  TS  LCO  and  do  not 
affect  the  consequences  of  an  accident. 
The  proposed  changes  do  not  alter  the 
source  term,  containment  isolation,  or 
allowable  radiological  releases. 

2.  Not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated  because 
no  new  failure  mode  or  transient  is 
introduced  since  the  proposed  changes 
do  not  involve  a  plant  modification  or 
allow  operation  of  any  plant  systems, 
structures,  or  components  in  a  manner 
not  addressed  in  the  DBNPS  Design 
Basis  Accident  analyses. 

3.  Not  involve  a  significant  reduction 
in  a  margin  of  safety  because  extending 
the  allowed  outage  time  to  7  days  for 
one  inoperable  train  does  not  impact 


anv  assumptions  or  inputs  in  the 
DBNPS  Updated  Safety  Analysis  Report. 
The  proposed  changes  have  been 
evaluated  and  determined  that  the 
extended  allowed  outage  time  is 
consistent  with  safe  operation 
considering  the  redundant  systems  of 
required  features  and  the  administrative 
controls  in  place  for  removing  this 
equipment  from  service.  The  proposed 
TS  Bases  changes  reflect  the  existing  TS 
LCO  and,  therefore,  do  not  reduce  a 
margin  of  safety. 

On  the  basis  of  the  above,  the  DBNPS 
has  determined  that  the  License 
Amendment  Request  does  not  involve  a 
significant  hazards  consideration.  As 
this  License  Amendment  Request 
concerns  a  proposed  change  to  the 
Technical  Specifications  that  must  be 
reviewed  by  the  Nuclear  Regulatory 
Commission,  this  License  Amendment 
Request  does  not  constitute  an 
unreviewed  safety  question. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney.  FirstEnergy 
Corporation.  76  South  Main  Street. 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnerg}'  Nuclear  Operating 
Company.  Docket  No.  50-346.  Da' 
Besse  Nuclear  Power  Station.  Unii  1, 
Ottawa  County.  Ohio 

Date  of  amendment  request: 
November  9.  2000. 

Description  of  amendment  request: 
The  proposed  change  would  relocate 
Technical  Specification  (TS)  3/4.4.9.2  to 
the  Davis  Besse  Nuclear  Power  Station 
(DBNPS)  Updated  Safety  Analysis 
Report  (USAR)  Technical  Requirements 
Manual  (TRM).  A  corresponding  change 
to  the  TS  index  is  also  proposed. 
Relocation  of  TS  3/4.4.9.2  to  the  USAR 
TRM  will  allow  future  proposed 
changes  to  the  requirements  to  be 
evaluated  in  accordance  with  10  CFR 
50.59  and  implemented  if  prior  Nuclear 
Regulatory  Commission  (NRC)  approval 
is  not  required.  The  proposed  change  is 
in  accordance  with  the  requirements  of 
10  CFR  50.36  and  the  relocation 
guidance  provided  in  the  NRC's  "Final 
Policv  Statement  on  TS  Improvements 
for  Nuclear  Reactors."  dated  luly  22. 
1993.  The  proposed  change  is  also  in 
accordance  with  the  guidance  provided 
by  the  improved  "Standard  Technical 
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Specifications — Babcock.  &  Wilcox 
Plants."  NUREG-1430.  Revision  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Davis-Besse  Nuclear  Power 
Station  (DBNPS)  has  reviewed  the 
proposed  changes  and  determined  that 
a  significant  hazards  consideration  does 
not  exist  because  operation  of  the  Davis- 
Besse  Nuclear  Power  Station.  Unit  No. 
1.  in  accordance  with  these  changes 
would: 

la.  Not  involve  a  significant  increase 
in  the  probability  of  an  accident 
previously  evaluated  because  no  c:hange 
is  being  made  to  any  accident  initiator. 
No  previously  analyzed  accident 
scenario  is  changed,  and  initiating 
conditions  and  assumptions  remain  as 
previously  analvzed. 

The  proposed  change  would  relocate 
TS  3/4.4.9.2  "Reactor  Coolant  Svstem— 
Pressurizer."  to  the  DBNPS  Updated 
Safety  .\nalysis  Report  (USAR) 
Technical  Requirements  Manual  (TRM). 
TS  3/4.4.9.2  provides  temperature  limits 
for  the  Pressurizer  based  on  its  fatigue 
analysis  design  criteria.  The  proposed 
change  to  remove  this  TS  is  in 
accordance  with  10  CFR  50.36  and  the 
N'RC's  "Final  Policy  Statement  on  TS 
Improvements  for  .Nuclear  Power 
Reactors."  dated  July  22.  1993.  The 
proposed  change  is  also  consistent  with 
the  improved  "Standard  Technical 
Specifications — Babcock  and  Wilcox 
Plants,"  NUREG-1430,  Revision  1    A 
corresponding  change  to  the  TS  Index 
page  V  that  removes  reference  to  the 
Pressurizer  Pressure/Temperature 
Limits  is  an  administrative  change. 

lb.  Not  involve  a  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated  because  the 
proposed  change  does  not  affect 
accident  conditions  or  assumptions 
used  in  evaluating  the  radiological 
consequences  of  an  accident.  The 
proposed  change  does  not  alter  the 
source  term,  containment  isolation  or 
allowable  radiological  releases. 

2.  Not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  anv 
accident  previously  evaluated  because 
no  new  failure  mode  is  introduced  since 
the  proposed  relocation  does  not 
involve  a  modification  or  change  in 
operation  of  any  plant  systems, 
structures,  or  components.  No  new.  or 
different  types  of  failures  or  accident 
initiators  are  introduced  by  the 
proposed  change 

3.  Not  involve  a  significant  reduction 
in  a  margin  of  safety  because  the 


proposed  change  is  administrative  in 
nature,  consisting  of  the  relocation  of 
certain  TS  requirements  into  a  licensee- 
controlled  doc:ument.  and  has  no 
bearing  on  the  margin  of  safety  which 
exists  in  the  present  TS  or  Updated 
Safetv  Analysis  Report  (USAR). 

On  the  basis  of  the  above,  the  DBNPS 
has  determined  that  the  License 
Amendment  Request  does  not  involve  a 
significant  hazards  consideration.  As 
this  License  Amendment  Request 
concerns  a  proposed  change  to  the 
Technical  Specifications  that  must  be 
reviewed  by  the  Nuclear  Regulatory 
Commission,  this  License  Amendment 
Request  does  not  constitute  an 
unreviewed  safety  question. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review .  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation.  76  South  Main  Street, 
Akron.  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola 

Florida  Power  and  Light  Company, 
Docket  \'o.  50-335.  St.  Lucie  Plant.  Unit 
No   1.  St  Lucie  County,  Florida 

Date  of  amendment  request:  October 
30. 2000 

Description  of  amendment  request: 
The  proppsed  amendment  would  revise 
the  St  Lucie  L'nit  1  Technical 
Specification  (TS)  3.9.4.  Containment 
Penetrations.  TS  3.9.4  requires  a 
personnel  airlock  (PAL)  door  to  be 
closed  during  core  alterations  or 
movement  of  irradiated  fuel  within 
containment.  The  proposed  change 
would  allow  both  containment  PAL 
doors  to  be  open  during  core  alterations 
and  movement  of  irradiated  fuel  in 
containment  provided:  (a)  that  at  least 
one  personnel  airlock  door  is  capable  of 
being  closed;  (b)  the  plant  is  in  MODE 
6  with  at  least  23  feet  of  water  above  the 
fuel;  and  (c)  a  designated  individual  is 
available  outside  the  PAL  to  close  the 
door.  Operability  of  the  containment 
PAL  door  includes  the  requirements 
that  the  door  is  capable  of  being  closed 
and  that  anv  cables  or  hoses  across  the 
P.*\L  door  have  quick-disconnects  to 
ensure  the  door  is  c:apable  of  being 
closed  in  a  timely  manner. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1 .  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  TS  3.9.4 
would  allow  the  containment  personnel 
airlock  (PAL)  doors  to  be  open  during 
fuel  movement  or  core  alterations. 
Currently,  a  single  PAL  door  is  closed 
during  fuel  movement  or  core 
alterations  to  prevent  the  escape  of 
radioactive  material  in  the  event  of  an 
in-containment  fuel  handling  accident. 
The  PAL  is  not  an  initiator  of  an 
accident.  Whether  the  PAL  doors  are 
open  or  closed  during  fuel  movement 
and  core  alterations  has  no  affect  on  the 
probability  of  any  accident  previously 
evaluated. 

Allowing  the  PAL  doors  to  be  open 
during  fuel  movement  or  core 
alterations  does  not  significantly 
increase  the  consequences  from  a  fuel 
handling  accident.  The  calculated 
offsite  doses  are  well  within  the  limits 
of  10  CFR  Part  100.  In  addition,  the 
calculated  doses  are  larger  than  the 
expected  doses  because  the  calculation 
does  not  incorporate  the  closing  of  the 
PAL  doors  after  the  containment  is 
evacuated.  The  proposed  change  should 
significantly  reduce  the  dose  to  workers 
in  containment  in  the  event  of  a  fuel 
handling  accident  by  reducing  the  time 
required  to  evacuate  the  containment. 

The  changes  being  proposed  do  not 
affect  assumptions  contained  in  plant 
safety  analyses  or  the  physical  design  of 
the  plant,  nor  do  they  affect  other 
Technical  Specifications  that  preserve 
safety  analysis  assumptions.  Therefore, 
operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

2.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  Technical 
Specification  3.9.4,  Containment 
Penetrations,  affects  a  previously 
evaluated  fuel  handling  accident.  Both 
the  current  and  the  reanalyzed  fuel 
handling  accident  analysis  assume  that 
all  of  the  iodine  and  noble  gases  that 
become  airborne  within  the 
containment  escape  and  reach  the  site 
boundary  and  low  population  zone  with 
no  credit  taken  for  filtration,  the 
containment  building  barrier,  or  for 
decay  or  deposition  taken.  Since  the 
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proposed  change  does  not  involve  the 
addition  or  modification  of  equipment, 
nor  does  it  alter  the  design  of  plant 
systems  and  the  revised  analysis  is 
consistent  with  the  fuel  handling 
accident  analysis,  the  proposed  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would 
not  involve  a  significant  reduction  in  a 
m^in  of  safety. 

The  margin  of  safety  as  defined  by  10 
CFR  Part  100  has  not  been  reduced.  The 
calculated  dose  is  a  well  within  of  the 
limits  given  in  10  CFR  Part  100  or 
NUREG-0800.  The  proposed  changes  do 
not  alter  the  bases  for  assurance  that 
safety-related  activities  are  performed 
correctly  or  the  basis  for  any  Technical 
Specification  that  is  related  to  the 
establishment  of  or  maintenance  of  a 
safety  margin.  Therefore,  operation  of 
the  facility  in  accordance  with  the 
proposed  amendments  would  not 
involve  a  significant  reduction  in  a 
margin  of  saJfety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Jimo  Beach,  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Florida  Power  and  Light  Company,  et 
al.,  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant.  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request: 
November  27,  2000. 

Description  of  amendment  request: 
The  proposed  amendments  delete 
requirements  from  the  Technical 
Specifications  (and,  as  applicable,  other 
elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements,"  and 
Regulatory  Guide  1.97, 
"Instrumentation  for  Light- Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
em  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 
2.  Requirements  related  to  PASS  were 


imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
technical  specifications  (TS)  for  nuclear 
power  reactors  currently  licensed  to 
operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtedned  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  NRC  staff  issued  a  notice  of 
opportimity  for  comment  in  the  Federal 
Register  on  August  11,  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applicadons  in  the  Federal 
Register  on  October  31,  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
November  27,  2000. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were 
designed  and  intended  to  be  used  in 
post  accident  situations  and  were  put 
into  place  as  a  result  of  the  TMI-2 
accident.  The  specific  intent  of  the 
PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze 
samples  of  plant  fluids  containing 
potentially  high  levels  of  radioactivity, 
without  exceeding  plant  personnel 
radiation  exposure  limits.  Analytical 
results  of  these  samples  would  be  used 
largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the 
extent  of  core  damage  and  subsequent 
offsite  radiological  dose  projections.  The 
system  was  not  intended  to  and  does 
not  serve  a  function  for  preventing 
accidents  and  its  elimination  would  not 
affect  the  probability  of  accidents 
previously  evaluated. 

In  the  20  years  since  the  TMI-2 
accident  and  the  consequential 
promulgation  of  post  accident  sampling 
requirements,  operating  experience  has 
demonstrated  that  a  PASS  provides 
little  actual  benefit  to  post  accident 


mitigation.  Past  experience  has 
indicated  that  there  exists  in-plant 
instrumentation  and  njethodologies 
available  in  lieu  of  a  PASS  for  collecting 
and  assimilating  information  needed  to 
assess  core  damage  following  an 
accident.  Furthermore,  the 
implementation  of  Severe  Accident 
Management  Guidance  (SAMG) 
emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery 
from  a  severe  accident.  Based  on  current 
severe  accident  management  strategies 
and  guidelines,  it  is  determined  that  the 
PASS  provides  little  benefit  to  the  plant 
staff  in  coping  with  an  accident. 

The  regulatory  requirements  for  the 
PASS  can  be  eliminated  without 
degrading  the  plant  emergency 
response.  The  emergency  response,  in 
this  sense,  refers  to  the  methodologies 
used  in  ascertaining  the  condition  of  the 
reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing 
and  projecting  offsite  releases  of 
radioactivity,  and  establishing 
protective  action  recommendations  to 
be  commimicated  to  offsite  authorities. 
The  elimination  of  the  PASS  will  not 
prevent  an  accident  management 
strategy  that  meets  the  initial  intent  of 
the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site 
survey  monitoring  that  support 
modification  of  emergency  plan 
protective  action  recommendations 
(PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical 
Specifications  (TS)  (and  other  elements 
of  the  licensing  bases)  does  not  involve 
a  significant  increase  in  the 
consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any 
failure  mode  not  previously  analyzed. 
The  PASS  was  intended  to  allow  for 
verification  of  the  extent  of  reactor  core 
damage  and  also  to  provide  an  input  to 
offsite  dose  projection  calculations.  The 
PASS  is  not  considered  an  accident 
precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on 
the  pre-accident  state  of  the  reactor  core 
or  post  accident  confinement  of 
radionuclides  within  the  containment 
building. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
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of  accident  from  any  previously 
evaluated 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in 
the  Margin  of  Safety 

The  elimination  r)f  the  PASS,  in  light 
of  existing  plant  equipment, 
mstrumentation.  procedures,  and 
programs  that  provide  effective 
mitigation  of  and  recovery  from  reactor 
accidents,  results  in  a  neutral  impact  to 
the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current 
reactor  core  conditions  and  the 
direction  of  d(>gradation  while 
effectively  responding  to  the  event  m 
order  to  mitigate  the  consequences  of 
the  accident.  The  use  of  a  PASS  is 
redundant  and  does  not  provide  quick 
recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The 
intent  of  the  requirements  established  as 
a  result  of  the  TMI-2  accident  can  be 
adequately  met  without  reliance  on  a 
PASS. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Based  upon  the  reasoning  presented 
above  and  the  previous  discussion  of 
the  amendment  request,  the  requested 
change  does  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attornpv  for  licensee:  M.S.  Ross. 
Attorney.  Florida  Power  &  Light.  P  O. 
Box  14000.  luno  Beach.  Florida  33408- 
0420. 

SRC  Section  Chief:  Richard  P. 
Correia. 

Florida  Power  and  Light  Company,  et 
al..  Docket  \os.  30-335  and  50-389.  St. 
Lucie  Plant.  Unit  Nos.  1  and  2.  St.  Lucie 
County.  Florida 

Date  of  amendment  request: 
.November  28.  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specific:ation  (TS)  Table 
6.2.1.  Minimum  Shift  Crew 
Composition  with  Two  Separate  Control 
Rooms  and  TS  Section  6.3  1  (2).  Unit 
Staff  Qualifications  for  the  Shift 
Technical  Advisor  (STA).  The  proposed 
amendments  would  permit,  as  an 
alternative  to  the  current  dedicated 
ST.-\.  an  on-shift  senior  reactor  operator 
(SRO)  position  to  be  combined  with  the 
required  STA  position.  The  proposed 
amendments  would  require  an 
individual  filling  either  the  dedicateil 
ST.-\  position  or  the  combined  SRO/STA 
position  to  meet  the  Technical 
Specifications  educational  requirements 


as  described  in  Federal  Register  Notice 
50  FR  43621.  "Commission  Policy 
Statement  on  Engineering  Expertise  on 
Shift."  These  proposed  changes  are  in 
accordance  with  the  recommendations 
in  the  NRC  Policy  Statement  on 
Engineering  Expertise  on  Shift. 
published  on  October  28.  1985  and 
transmitted  to  all  power  reactor 
licensees  and  applicants  by  NRC 
Generic  Letter  86-04.  of  the  same  title 
as  the  October  28.  1985  policy 
statement,  dated  February  13.  1986.  As 
permitted  by  the  policy  statement.  FPL 
proposes  to  exercise  either  of  the  STA 
options  on  a  shift-by-shift  basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1 )  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Implementation  of  the  proposed 
changes  will  not  involve  any  physical 
changes  to  plant  systems,  structures,  or 
components  (SS(>),  or  the  manner  in 
which  these  SSCs  are  operated, 
maintained,  modified,  tested,  or 
inspected.  Therefore,  the  proposed  use 
of  either  the  dual  role  SRO/STA 
position  or  the  current  dedicated  STA 
position  does  not  increase  the 
probability  of  an  accident  previously 
evaluated.  Implementation  of  the 
proposed  changes  will  result  in 
personnel  with  enhanced  operational 
knowledge  being  assigned  to  perform 
the  STA  function  of  providing  accident 
assessment  expertise,  and  analyzing  and 
responding  to  off  normal  occurrences 
when  needed. 

The  NRC  stated  preference  in  the 
October  28.  1985.  Policy  Statement  on 
Engineering  Expertise  on  Shift,  indicates 
that  the  NRC:  has  concluded  that  the 
individual  filling  the  dual  role  SRO/ 
STA  position  ma_\-  perform  these 
functions  better  than  a  non-licensed 
individual  filling  the  .STA  position, 
even  when  the  SRO/STA  is 
concurrently  functioning  as  one  of  the 
required  shift  .SROs.  Therefore,  the 
proposed  TS  changes  do  not  increase 
the  consequences  of  an  accident 
previously  evaluated. 

(2)  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  n(jt  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 


The  proposed  amendments  will  not 
change  the  physical  plant  or  the  modes 
of  plant  operation  defined  in  the  facility 
license  for  either  St.  Lucie  unit.  Changes 
proposed  for  the  administrative  controls 
do  not  involve  the  addition  or 
modification  of  equipment,  nor  do  they 
alter  the  design  or  operation  of  plant 
systems.  Therefore,  operation  of  either 
facility  in  accordance  with  its  proposed 
amendments  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendments  revise 
certain  administrative  controls 
involving  the  on-site  programmatic 
process  for  review  and  approval  of  plant 
procedures.  Neither  the  scope,  nor  the 
requirement  to  establish,  maintain,  and 
implement  procedures  for  activities  that 
could  affect  nuclear  safety  are  being 
changed. 

The  NRC  stated  preference  in  the 
October  28,  1985.  Policy  Statement  on 
Engineering  Expertise  on  Shift,  indicates 
that  the  NRC  has  concluded  that  the 
individual  filling  the  dual  role  SRO/ 
STA  position  may  perform  these 
functions  better  than  a  non-licensed 
individual  filling  the  STA  position, 
even  when  the  SRO/STA  is 
concurrently  functioning  as  one  of  the 
required  shift  SROs.  Therefore,  the 
proposed  amendments  should  involve 
an  enhancement  in  a  margin  on  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross. 
Attorney.  Florida  Power  &  Light.  P.O. 
Box  14000,  Juno  Beach.  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Florida  Power  and  Light  Company. 
Docket  S'os.  50-250  and  50-251.  Turkey 
Point  Plant.  Units  3  and  4.  Miami-Dade 
County.  Florida 

Date  of  amendment  request:  October 
30.  2000. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  5.3.2  for 
Turkey  Point  Units  3  and  4  to  extend 
the  residual  heat  removal  (RHR)  pump 
allowed  outage  time  (AOT)  from  72 
hours  to  7  days  to  restore  an  inoperable 
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RHR  pump  to  operable  status.  The 
proposed  extension  is  based  on  the 
projected  time  required  to  replace  a 
leaking  or  failed  pump  shaft  seal, 
perform  post-maintenance  testing,  and 
complete  any  additional  corrective 
actions  that  may  be  needed  to  restore 
the  pump  to  operable  status.  The 
extended  RHR  pump  AOT  will  provide 
adequate  time  so  that  future  seal  repair 
activities  are  completed  successfully  in 
a  safe  maimer. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  RHR  system  is  part  of  the 
Emergency  Core  Cooling  System. 
Inoperable  RHR  pumps  are  not  accident 
initiators  in  any  accident  previously 
evaluated,  and  an  extended  AOT  to 
restore  operability  of  an  inoperable  RHR 
pump  would  not  increase  the 
probability  of  occurrence  of  accidents 
previously  analyzed.  Therefore,  this 
change  does  not  involve  an  increase  in 
the  probability  of  an  accident  previously 
evaluated. 

The  RHR  system  is  primarily  designed 
to  mitigate  the  consequences  of  the  large 
Loss  Of  Coolant  Accident  (LOCA).  In 
addition,  the  RHR  system  provides  for 
primary  system  heat  removal  during 
unit  shutdown  conditions.  The 
proposed  changes  do  not  affect  any  of 
the  assumptions  relative  to  accident 
initiators  or  accident  response  provided 
in  the  plant  safety  analyses. 
Accordingly,  the  consequences  of 
accidents  previously  evaluated  do  not 
change. 

A  Probabilistic  Safety  Assessment 
(PSA)  was  performed  to  evaluate  the 
impact  of  extending  the  allowed  outage 
time  on  the  RHR  pump  from  72  hoiu-s 
to  7  days.  FPL  concluded  from  the 
results  of  that  assessment  that  the  risk 
contribution  of  the  AOT  extension  is 
very  small,  and  that  the  net  impact  of 
the  proposed  amendment  may  be  risk 
neutral. 

Therefore,  the  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 


The  proposed  change  does  not  alter 
the  design,  physical  configuration,  or 
modes  of  operation  of  the  plant.  Plant 
configurations  that  are  prohibited  by 
Technical  Specifications  will  not  be 
created  by  the  AOT  extension. 
Therefore,  the  proposed  activity  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  associated  with 
the  Emergency  Core  Cooling  System  is 
established  by  acceptance  criteria  for 
system  performance  defined  in  10  CFR 
50.46.  The  proposed  amendments  will 
not  change  these  acceptance  criteria  or 
the  operability  requirements  for 
equipment  that  is  used  to  achieve  such 
performance  as  demonstrated  in  the 
plant  safety  analyses.  Moreover,  a 
Probabilistic  Safety  Assessment  of  the 
risk  impact  of  extending  the  AOT  for  a 
single  inoperable  RHR  pump  has 
concluded  that  the  risk  contribution  is 
very  small,  RHR  system  reliability  can 
potentially  be  improved,  and  the  net 
impact  of  the  proposed  change  may  be 
risk  neutral.  Therefore,  the  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross. 
Attorney.  Florida  Power  &  Light.  P.O. 
Box  14000.  Juno  Beach.  Florida  33408- 
0420. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Florida  Power  and  Light  Company. 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant,  Units  3  and  4,  Miami-Dade 
County,  Florida 

Date  of  amendment  request: 
December  6.  2000. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  from  the  Technical 
Specifications  (and.  as  applicable,  other 
elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG— 0737. 
"Clarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements."  and 
Regulatory  Guide  1.97, 
"Instrumentation  for  Light- Water- 


Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 
2.  Requirements  related  to  PASS  wer'^ 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
technical  specifications  for  nuclear 
power  reactors  currently  licensed  to 
operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  August  11.  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31.  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
December  6.  2000. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were 
designed  and  intended  to  be  used  in 
post  accident  situations  and  were  put 
into  place  as  a  result  of  the  TMI-2 
accident.  The  specific  intent  of  the 
PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze 
samples  of  plant  fluids  containing 
potentially  high  levels  of  radioactivity, 
without  exceeding  plant  personnel 
radiation  exposure  limits.  Analytical 
results  of  these  samples  would  be  used 
largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the 
extent  of  core  damage  and  subsequent 
offsite  radiological  dose  projections.  The 
system  was  not  intended  to  and  does 
not  ser\'e  a  function  for  preventing 
accidents  and  its  elimination  would  not 
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affect  the  probability  of  accidents 
previously  evaluated. 

In  the  20  vears  sinc;e  the  TMI-2 
accident  and  the  r.nnsequential 
promulgation  of  post  accident  sampling 
requirements,  operating  experience  has 
demonstrated  that  a  PASS  provides 
little  actual  benefit  to  post  accident 
mitigation  Past  experience  has 
indicated  that  there  exists  in-plant 
instrumentation  and  methodologies 
available  in  lieu  of  a  PASS  for  collecting 
and  assimilating  information  needed  to 
assess  core  damage  following  an 
accident.  Furthermore,  the 
implementation  of  Severe  Accident 
Management  Guidance  (SAMG) 
emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery 
from  a  severe  accident.  Based  on  c:urrent 
severe  accident  management  strategies 
and  guidelines,  it  is  determined  that  the 
PASS  provides  little  benefit  to  the  plant 
staff  in  coping  with  an  accident 

The  regulatory  requirements  for  the 
PASS  can  be  eliminated  without 
degrading  the  plant  emergency 
response.  The  emergency  response,  in 
this  sense,  refers  to  the  methodologies 
used  in  ascertaining  the  condition  of  the 
reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing 
and  projecting  offsite  releases  of 
radioactivity,  and  establishing 
protective  action  recommendations  to 
be  communicated  to  offsite  authorities 
The  elimination  of  the  PASS  will  not 
prevent  an  accident  management 
strategy  that  meets  the  initial  intent  of 
the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs.  the 
emergency  plan  (EP).  the  emergency 
operating  procedures  (EOP).  and  site 
survey  monitoring  that  support 
modification  of  emergency  plan 
protective  action  recommendations 
(PARs) 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical 
Specifications  (TS)  (and  other  elements 
of  the  licensing  bases]  does  not  involve 
a  significant  increase  in  the 
consequences  of  any  accident       , 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  anv 
Previously  Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any 
failure  mode  not  previously  analyzed. 
The  PASS  was  intended  to  allow  for 
verification  of  the  extent  of  reactor  core 
damage  and  also  to  provide  an  input  to 
offsite  dose  projection  calculations.  The 
PASS  is  not  considered  an  accident 


precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on 
the  pre-accident  state  of  the  reactor  core 
or  post  accident  confinement  of 
radionuclides  within  the  containment 
building. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in 
the  Margin  of  Safety 

The  elimination  of  the  PASS,  in  light 
of  existing  plant  equipment, 
instrumentation,  procedures,  and 
programs  that  provide  effective 
mitigation  of  and  recovery  from  reactor 
accidents,  results  in  a  neutral  impact  to 
the  margin  of  safety.  Methodologies  that 
are  not  reliant  (jn  PASS  are  designed  to 
provide  rapid  assessment  of  current 
reactor  core  conditions  and  the 
direction  of  degradation  while 
effectively  responding  to  the  event  in 
order  to  mitigate  the  consequences  of 
the  accident.  The  use  of  a  PASS  is 
redundant  and  does  not  provide  quick 
recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The 
intent  of  the  requirements  established  as 
a  result  of  the  TMI-2  accident  can  be 
adequately  met  without  reliance  on  a 
PASS. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety 

Based  up<in  the  reasoning  presented 
above  and  the  previous  discussion  of 
the  amendment  request,  the  requested 
I  hange  does  not  involve  a  significant 
hazards  c;onsideration. 

The  NRC;  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attonwv  for  licfnsff^:  M.S.  Ross. 
Attorney.  Florida  Power  &  Light.  P.O. 
Box  14d00.  Juno  Beach.  Florida  33408- 
0420, 

NRC  Section  Chief:  Richard  P. 
Correia. 

Indiana  Michigan  Power  Company. 
Docket  \os.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant.  Units  1  and  2. 
Berrien  County.  Michigan 

Date  of  amendment  requests: 
November  15,  2000. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  Technical  Specification  (TS) 
3.2.6.  "Allowable  Power  Level— APL." 
and  TS  1.38.  "Allowable  Power  Level 
(APL)."  definitions  of  APL  to  remove  a 
condition  that  limits  APL  to  100  percent 
of  rated  thermal  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an 
accident  previously  evaluated? 

No  new  accident  initiators  or 
precursors  are  created  by  the  proposed 
T/S  changes.  Reactor  thermal  power  and 
power  distribution  within  the  reactor 
core  are  not  initiators  or  precursors  to 
any  previously  evaluated  accident. 
There  are  no  physical  changes  to  the 
plant  associated  with  the  proposed  T/S 
changes  that  would  create  any  new- 
accident  initiators  or  precursors. 
Therefore,  the  proposed  T/S  changes  do 
not  increase  the  probability  of 
occurrence  of  any  accident  previously 
evaluated. 

Reactor  thermal  power  up  to  the 
calculated  value  of  APL  ensures  that  the 
accident  analysis  results  are  not 
impacted  by  maintaining  reactor  core 
power  distribution  within  prescribed 
limits.  Since  T/S  1.3  still  contains  a 
limitation  on  the  maximum  reactor 
thermal  power  allowed  during  normal 
operations,  the  normal  overall  operating 
limits  for  the  reactor  core  are  not 
changed.  Accident  analyses  generally 
include  a  calorimetric  error  allowance 
of  2%  or  assume  an  initial  power  level 
of  at  least  102%.  Using  the  additional 
limit  on  reactor  thermal  power  based  on 
APL  ensures  operation  within  the  power 
distribution  limits  assumed  in  the 
accident  analyses.  Therefore,  the 
proposed  T/S  changes  do  not  affect 
operation  of  the  reactor  core  and  do  not 
modif\'  either  the  maximum  acceptable 
reactor  thermal  power  or  the  maximum 
allowed  power  distribution  limits. 

The  proposed  T/S  changes  do  not 
change  or  alter  the  design  criteria  for  the 
systems  or  components  used  to  mitigate 
the  consequences  of  any  design  basis 
accident.  The  reactor  protection  system 
(RPS).  including  reactor  trips  based 
upon  overall  reactor  thermal  power  and 
power  distribution  within  the  reactor 
core,  are  not  affected  by  the  proposed  T/ 
S  changes.  The  initial  conditions  of  the 
accident  analyses,  including  maximum 
reactor  thermal  power  and  worst-case 
power  distribution  within  the  reactor 
core,  are  not  changed.  As  a  result,  the 
expected  operation  of  the  emergency 
core  cooling  systems  (ECCS)  are  not 
affected  by  the  proposed  T/S  changes. 
Radiological  consequences  of  previously 
evaluated  accidents  are  not  increased, 
since  overall  reactor  thermal  power  and 
power  distribution  limits  are  still 
maintained  within  the  assumptions  of 
the  accident  analyses,  and  operation  of 
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the  RPS  and  ECCS  is  not  affected. 
Therefore,  the  proposed  changes  do  not 
increase  the  consequences  of  any 
accident  and  do  not  impact  offsite  dose 
considerations. 

Therefore,  the  probability  of 
occurrence  or  the  consequences  of 
accidents  previously  evaluated  are  not 
increased. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Reactor  thermal  power  and  power 
distribution  within  the  reactor  core 
cannot  be  an  initiator  or  precursor  to  an 
accident.  There  are  no  physical  changes 
to  the  plant  associated  with  the 
proposed  T/S  changes  that  would  create 
any  new  accident  initiators  or 
precursors.  The  proposed  T/S  changes 
do  not  degrade  the  reliability  of  any 
existing  system,  structure,  or 
component.  No  new  failure  modes, 
malfunctions,  or  system  interactions  are 
created.  The  maximum  steady  state 
reactor  core  power  level  as  defined  by 
T/S  1.3  is  not  changed.  The  actual 
power  distribution  limits  are  not 
changed  since  the  calculated  value  of 
APL  is  not  changed.  Therefore,  the 
accident  analyses  assumptions  and 
results  are  imchanged. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  T/S  changes  do  flot 
change  either  the  overall  maximum 
reactor  thermal  power  allowed,  or  the 
reactor  core  power  distribution  limits 
allowed.  Maximum  reactor  thermal 
power  remains  limited  by  T/S  1.3.  The 
calculated  value  of  APL  in  T/S  3.2.6  is 
not  changed,  and  remains  as  a  control 
to  ensure  reactor  core  power 
distribution  limits  consistent  with  the 
accident  analyses  are  satisfied. 
Therefore,  safety  margins  related  to 
power  distribution  limits  are  not 
affected.  The  proposed  T/S  changes  do 
not  affect  any  of  ihe  T/S  safety  limits  or 
T/S  limiting  SEifety  system  settings,  and 
RPS  setpoints  as  defined  by  the  T/S  are 
not  changed  or  affected. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 


Attorney  for  licensee:  David  \V. 
Jenkins,  Esq.,  500  Circle  Drive, 
Buchanan, MI  49107. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request: 
November  28.  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would 
establish  technical  specifications  (TSs) 
for  the  emergency  service  water  system. 
It  would  also  revise  TS  3.0  to  include 
general  requirements  for  system 
operability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  EFT-ESW  [emergency  filtration 
train-emergency  service  water]  System 
is  not  an  accident  initiator.  The 
proposed  amendment  provides 
operability  requirements  and 
surveillance  requirements  to  ensure  the 
ESW  System  is  available  and  operable 
when  required  for  accident  mitigation. 
The  proposed  operability  requirements 
and  allowed  outage  times  are  consistent 
with  similar  requirements  for  the 
systems  supported  by  the  EFT-ESW 
System.  Dose  to  the  public  and  the 
Control  Room  operators  are  not  affected 
by  the  proposed  change.  The  proposed 
general  LCO  [limiting  condition  for 
operation]  provides  direction  with 
respect  to  actions  to  be  taken  when 
support  systems  are  inoperable. 

Tne  proposed  Technical  Specification 
change  does  not  introduce  new 
equipment  operating  modes,  nor  does 
the  proposed  change  alter  existing 
system  relationships.  The  proposed 
amendment  does  not  introduce  new 
failure  modes. 

Therefore,  the  proposed  amendment 
will  not  significantly  increase  the 
probability  or  the  consequences  of  an 
accident  previously  evaluated. 

The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed. 

The  proposed  Technical  Specification 
change  does  not  introduce  new 
equipment  operating  modes,  nor  does 
the  proposed  change  alter  existing 
system  relationships.  The  proposed 
amendment  does  not  introduce  new 


failure  modes.  The  proposed 
amendment  does  not  alter  the 
equipment  required  for  accident 
mitigation  and  considers  the  effects  on 
supported  systems  when  a  support 
system  is  inoperable.  When  support 
systems  are  inoperable,  actions  are 
specified  to  be  taken  consistent  with 
safe  plant  operation. 

Therefore,  the  proposed  amendment 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  amendment  provides 
specifications  for  the  EFT-ESW  System 
which  are  consistent  with  current 
Technical  Specification  requirements 
for  other  equipment.  The  proposed 
changes  ensure  that  the  EFT-ESW  and 
other  support  systems  will  be  available 
when  required  and  provides  adequate 
alternative  actions  when  the  support 
systems  are  not  available.  The  allowed 
outage  times  for  the  EFT-ESW  Pumps 
are  consistent  with  that  allowed  for 
other  equipment  that  would  have 
similar  importance  to  accident 
mitigation.  The  proposed  general  LCO 
does  not  result  in  a  significant  reduction 
in  the  margin  of  safety  since  it  imposes 
requirements  already  in  technical 
specifications  for  support  systems 
included  in  technical  specifications  In 
cases  where  support  systems  [are]  not 
included  in  technical  specifications,  the 
proposed  general  LCO  does  not  apply 
and  actions  determined  to  be  required 
by  the  technical  specifications  will  be 
taken  for  the  supported  systems. 

Therefore,  the  proposed  amendment 
will  not  involve  a  significant  reduction 
in  the  mai^in  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW, 
Washington,  DC  20037. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County.  Nebraska 

Date  of  amendment  request: 
September  5.  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Fort  Calhoun  Station.  Unit  No.  1 
(FCS)  Technical  Specifications  (TS)  to 
change  the  definition  section,  TS 
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Sections  2.10.  3,10,  and  5.9.  and  the 
Bases  ofTS  1.1  and  1.3.  to  allow  the  use 
of  nuclear  fuol  fibricated  by  Siemens 
Power  Corporation  at  FCS  The 
definition  of  unrodded  planar  radial 
peaking  factor  (F^J  and  TS  2.10.4(3)  are 
being  deleted  and  TS  3.10  is  being 
revised  to  reflect  the  deletion  of  this 
peaking  factor  TS  5.9.5  is  being  revised 
to  incorporate  NRC-approved 
methodologies  necessar\'  to  determine 
core  operating  limits  with  nuclear  fuel 
from  Siemens  Power  Corporation.  The 
Bases  to  TS  1.1  and  1.3  are  being  revised 
to  delete  the  discussion  of  the  CE-1 
correlation  that  is  currently  used  to 
calculate  minimum  departure  from 
nucleate  boiling  ratio  and  the  value 
calculated  by  this  method. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  amendment  is  to 
incorporate  Siemens  Power  Corporation 
topical  reports  for  conducting  reload 
analyses  that  have  been  previously 
reviewed  and  approved  by  the  NRC'.  The 
applicable  FCS  Technical  Specifications 
(TS)  supported  by  these  topical  reports 
are  being  revised.  These  changes  are 
necessar\'  to  support  using  nuclear  fuel 
supplied  by  Siemens  Power 
Corporation. 

It  is  proposed  to  revise  the  Bases  of 
TS  1.1  and  1.3  to  reflect  changes  in 
methodologies  for  calculating  the 
minimum  Departure  from  Nucleate 
Boiling  Ration  (DNBR)  The  proposed 
methodology  for  determining  the 
minimum  DN'BR  for  fuel  supplied  by 
Siemens  Power  Corporation  is  the  NRC- 
approved  EMF-92-153(P)(A)  and 
Supplement  1.  HTP:  Departure  from 
Nucleate  Boiling  Correlation  for  High 
Thermal  Performance  Fuel.  As  stated  in 
the  Basis  of  TS  1.1.  Fort  Calhoun  Station 
currently  uses  the  NRC-approved  ("E-1 
correlation  with  a  minimum  DN'BR 
value  of  1.18.  which  provides  a  95% 
probability  at  a  95%  confidence  level 
that  DNB  will  not  occur  for  an\' 
operating  condition.  For  Siemens  fuel, 
using  the  HTP  correlation  with  a 
minimum  DNBR  of  1  14,  as  proposed, 
will  continue  to  provide  a  95% 
probability  at  a  95%  confidence  level 
that  DNB  will  not  occur  during  anv 
operating  condition.  The  CE-1 
correlation  is  more  restrictive  than  the 
HTP  correlation  that  will  be  used  to 
predict  the  minimum  DNBR  limits  for 


the  Siemens  fuel.  For  a  given  set  of 
reactor  coolant  conditions,  the  CE-1 
correlation  provides  a  lower  critical  heat 
flux  than  the  HTP  correlation. 
Therefore,  this  change  will  not 
significantly  increasi;  the  probability  or 
consequences  of  an  accident  pre\iously 
evaluated. 

It  is  proposed  that  the  total  planar 
radial  peaking  fat;tor,  F^^^,  be  eliminated 
from  the  Technical  Specifications.  The 
current  need  for  this  parameter  is  to 
protect  assumptions  about  the 
maximum  amount  of  planar  peaking  in 
the  core.  The  limitation  on  the  total 
planar  radial  peaking  factor,  F^  ',  is 
provided  to  ensure  that  the  assumptions 
used  in  the  analysis  for  establishing  the 
Linear  Heat  Rate  and  Local  Power 
Density — High,  Limiting  Conditions  for 
(Operation,  and  Limiting  Safety  Systems 
Settings  set-points  remain  valid  during 
operation.  In  a  two-dimensional  set- 
point  analysis,  as  currently  conducted,  • 
F^, '  is  combined  with  the  maximum 
axial  power  profile  (F.)  to  produce  the 
maximum  allowable  pt.-aking  factor  (F,,) 
or  equi\ah?nt  Linear  Heat  Rate.  This 
ensures  conservative  operation  relative 
to  assumptions  (m  linear  heat  rate  used 
as  input  to  the  loss  of  coolant  accident 
and  other  transient  analyses.  In  a  three- 
dimensional  analysis,  as  proposed  with 
the  use  of  Siemens  methodology,  these 
peaks  are  calculated  directiv  during  a 
series  of  pre-determined  maneuvers 
(a.xial  shape  oscillati(jn,  power 
maneuver,  or  other  transient). 

Direct  calculation  of  these  peaks 
negates  the  need  to  make  inferences 
about  the  amount  of  planar  radial 
peaking  that  occurs  in  any  particular 
plane  within  the  core.  Therefore,  this 
change  will  not  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

It  is  proposed  to  add  NRC-approved 
methodologies  from  Siemens  Power 
("orporation  to  TS  that  are  necessary  to 
evaluate  core  parameters.  The  proposed 
additions  of  NRC-approved  topical 
reports  to  the  TS  do  not  modify  the 
manner  in  which  the  topical  reports 
may  be  implemented.  The  core 
operating  limits  will  continue  to  be 
determined  using  NRC]-approved 
analytical  methods.  The  plant  will 
continue  to  operate  within  the  limits 
specified  by  the  Core  (Operating  Limits 
Report  and  will  take  corrective  actions 
as  required  by  the  current  Technical 
Specifications  should  these  limits  be 
exceeded  Therefore,  these  changes  will 
not  significantly  increase  the  probability 
or  consequences  of  an  accident 
previouslv  evaluated. 

2  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 


different  kind  of  accident  from  any 
accident  previously  evaluated. 

No  new  or  different  modes  of 
operation  are  proposed  as  a  result  of 
these  changes.  The  proposed  revisions 
do  not  change  any  equipment  required 
to  mitigate  the  consequences  of  an 
accident.  The  proposed  additions  of 
NRC-approved  topical  reports  to  the  TS 
do  not  modif\-  the  manner  in  which  the 
topical  reports  may  be  implemented. 
The  plant  will  continue  to  operate 
within  the  limits  specified  by  the  Core 
Operating  Limits  Report  and  will  take 
corrective  actions  as  required  should 
these  limits  be  exceeded.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

As  required  by  TS  5.9.5,  the  analytical 
methods  used  to  determine  the  core 
operating  limits  shall  be  those 
previously  reviewed  and  approved  by 
the  NRC.  The  proposed  changes 
incorporate  methodologies  applicable 
for  use  with  fuel  supplied  by  Siemens 
Power  Corporation  that  have  been 
approved  by  the  NRC  as  documented  by 
Safety  Evaluation  Reports.  Technical 
Specification  5.9.5  also  requires  that  the 
core  operating  limits  shall  be 
determined  so  that  all  applicable  limits 
of  the  safety  analysis  are  met.  These 
requirements  will  continue  to  be  met. 
Therefore,  OPPD  concludes  that  the 
proposed  changes  do  not  involve  a 
signifioant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Perr\'  D. 
Robinson.  Winston  &  Strawn,  1400  L 
Street,  NW..  Washington,  DC  20005- 
3502. 

i\'HC  Section  Chief:  Stephen  Dembek. 

Omaha  Public  Power  District.  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1 ,  Washington  County,  Nebraska 

Date  of  amendment  request:  October 
18,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Fort  Calhoun  Station  Unit  1  (FCS) 
Technical  Specifications  (TSs)  to  (1) 
extend  the  validity  of  the  existing  TS 
Figure  2-lA  (RCS  [reactor  coolant 
system]  Pressure-Temperature  Limits  for 
Heatup)  and  Figure  2-lB  (RCS  Pressure- 
Temperature  Limits  for  Cooldown)  from 
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20.0  effective  full  power  years  (EFPY)  to 
24.25  EFPY,  (2)  delete  Figure  2-3 
(Predicted  Radiation  Induced  NDTT  [nil 
ductility  transition  temperature]  Shift), 
and  (3)  provide  replacement  guidance  in 
TSs  2.1.2(6)(a)  and  (b)  for  use  of  the 
most  current  fluence  analysis  and 
Regulatory  Guide  1.99,  Revision  2, 
"Radiation  Embrittlement  of  Reactor 
Vessel  Materials,"  for  projecting 
reference  temperature  nil  ductility 
(RTndt)  at  24.25  EFPY.  The  proposed 
amendment  would  also  revise  the 
associated  Bases  section  of  TS  2.1.2, 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFTR  50,91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  NRC  previously  approved 
Technical  Specification  Amendment 
No.  161  in  March  1994  for  the  use  of 
RCS  Pressure-Temperature  (P-T)  Limits 
good  to  20.0  EFPY.  The  proposed 
changes  in  this  submittal  reflect  the 
validity  of  these  same  curves  from  20.0 
EFPY  to  24.25  EFPY  based  on  the 
implementation  of  extreme  low  radial 
leakage  fuel  management  in  1992  (Cycle 
14).  Significant  reductions  in  the  fast 
neutron  flux  to  the  limiting  3-410  axial 
weld  in  the  Fort  Calhoun  Station  reactor 
pressure  vessel  were  obtained,  thus 
significantly  increasing  the  time  to 
when  the  fast  neutron  fluence  input  to 
the  derivation  of  the  previously 
approved  P-Tcurves  will  be  reached. 
Since  no  inputs  (including  assimied 
material  properties  of  the  limiting  weld) 
to  the  existing  analysis  are  being 
changed,  extension  of  the  validity  of  the 
curves  from  20.0  EFPY  to  24,25  EFPY  is 
justified.  In  addition,  deletion  of  Figure 
2-3  and  references  to  it  are  proposed. 
This  proposed  change  removes  an 
outdated  figure  which  is  non- 
operational  in  nature.  The  application  of 
the  current  Regulatory  Guide  1.99, 
Revision  2  is  more  appropriate  for  these 
purposes.  Administrative  changes  to  the 
Basis  section  of  TS  2.1.2  are  proposed 
to  reflect  the  extension  to  24.25  EFPY. 

No  accidents  previously  analyzed  are 
affected  by  these  changes,  and  it  can  be 
concluded  that  there  is  no  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 


The  proposed  changes  do  not 
physically  alter  the  configuration  of  the 
plant  and  no  new  or  different  mode  of 
operation  is  proposed.  Extending  the 
validity  of  the  P-T  cur\'es  more 
accurately  projects  reactor  vessel 
embrittlement  by  accounting  for 
improvements  in  FCS  fuel  management 
which  have  significantly  reduced  the 
fast  neutron  fluence  to  the  limiting  3- 
410  axial  weld,  incorporates  improved 
operating  cycle  efficiency,  and  applies 
the  WCAP-15443,  Revision  0  fluence 
analysis.  The  revised  fluence  analysis 
uses  the  ENDF/B-VI  Nuclear  Cross 
Section  Library.  Deletion  of  Figure  2-3 
represents  a  change  which  does  not 
affect  plant  operations.  Figure  2-3  is 
administrative  in  nature,  and  proposed 
revisions  to  Specifications  2.1.2(6)(a) 
and  (b)  provide  guidance  consistent 
with  the  current  Regulatory  Guide  for 
P-T  curves  updates.  Update  of  the 
Technical  Specification  2.1.2  Basis 
section  represents  an  administrative 
change  that  does  not  affect  plant 
operation. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  extend  the 
validity  of  Technical  Specification 
Figures  2-lA  and  2-lB  to  24.25  EFPY 
are  consistent  with  the  extreme  low- 
radial  leakage  fuel  management 
implemented  in  1992  (Cycle  14)  and 
performance/application  of  the  updated 
fluence  analysis  described  above.  With 
no  changes  to  the  inputs  of  the  existing 
P-T  limits  analysis,  there  is  no  reduction 
in  the  margin  of  safety.  Figure  2-3  is  not 
used  to  provide  limits  on  plant 
operation,  and  deletion  of  this  figure, 
which  uses  a  pre-Regulaton,-  Guide  1.99, 
Revision  2  embrittlement  correlation,  is 
considered  an  improvement  in  the 
consistency  of  the  requirements 
outlined  in  the  Technical 
Specifications.  This  Figure  is  not  used 
in  plant  operation  and  provides  only  a 
general  indication  of  the  RTndt  shift. 
The  TS  2.1.2  Basis*ection  changes  are 
administrative  in  nature  and  do  not 
affect  the  margin  of  safety.  The  changes 
serve  to  maintain  consistency  with  the 
NRC  approval  of  Amendment  No.  161. 

In  summary,  the  proposed  changes  do 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no* 
significant  hazards  consideration. 

Attorney  for  licensee:  Perr>-  D. 
Robinson.  Winston  &  Strawn,  1400  L 
Street,  NW.,  Washington.  DC  2000.5- 
3502. 

SRC  Section  Chief:  Stephen  Dembek. 

Omaha  Public  Power  District.  Docket 
No.  50-285.  Fort  Calhoun  Station.  Unit 
No.  1.  Washington  County,  .\ehraska 

Date  of  amendment  request:  October 
27,  2000. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Section  3.7  of  the  Fort  Calhoun  Station 
LInit  1  Technical  Specifications  to 
eliminate  item  3.7(4)  "13.8  Kv 
Transmission  Line"  which  states:  "The 
13.8  Kv  transmission  line  will  be 
energized  and  loaded  to  minimum 
shutdown  requirements  at  each 
refueling  outage  following  installation." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1 .  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Eliminating  the  13.8  kV  testing 
requirement  would  have  no  impact 
upon  the  probability  of  an  accident 
previously  evaluated.  The  circuit 
breaker  connecting  the  13.8  kV  power 
supply  to  the  station  electrical  busses  is 
normally  open,  so  this  power  supply 
could  not  play  a  role  in  the  initiation  of 
any  accident. 

Eliminating  the  13.8  kV  testing 
requirement  would  have  no  impact 
upon  the  consequences  of  an  accident 
previously  evaluated.  Existing  accident 
analyses  take  no  credit  for  the  13.8  kV 
power  supply. 

The  13.8  kv  power  supply  is  not 
credited  for  mitigation  of  licensing  basis 
transients  or  postulated  events  added  to 
the  USAR  [Updated  Safety  Analysis 
Report]  bv  NRC  requirements,  such  as 
Station  Blackout  (SBO). 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  13.8  kV  power  supply  is  only 
capable  of  supplying  a  limited  number 
of  components  in  the  unlikely  event  that 
161  kV.  345  kV.  and  the  diesel- 
generators  are  unavailable.  Eliminating 
the  13.8  kV'  testing  requirement  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 
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3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Testing  of  the  13.8  kV  power  supply, 
as  described  in  Technical  Specification 
3.7(4).  is  unrelated  to  any  margin  of 
safety.  Therefore,  deletion  of  the  testing 
requirement  will  not  reduce  any  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analvsis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Perry  D 
Robinson,  Winston  &  Strawn,  1400  L 
Street.  N'.VV..  Washington.  DC  20005- 
3502 

NRC  Section  Chief:  Stephen  Dembek 

Pacific  Gas  and  Electric  Company. 
Docket  \os.  50-275  and  5(1-323.  Diablo 
Canvon  Suclear  Power  Plant.  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests: 
November  30.  2000 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  change  Technical  Specification 
Section  3.5.1.  "Accumulators."  by 
revising  the  limits  for  accumulator 
borated  water  volume  (Surveillance 
Requirement  (SR)  3.5.1.2)  and  nitrogen 
cover  pressure  (SR  3.5.1  3)  to  reflect 
analysis  limits.  These  TS  currently 
reflect  nominal  limits.  These 
amendments  are  revising  TS  values 
consistent  with  other  similar  TS 
parameters  which  will  aid  in  future 
clarity 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1,  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  accumulators  only  function 
following  an  accident.  They  cannot 
initiate  an  accident.  The  proposed 
changes  have  no  impact  to  plant 
operation  and  are  administrative  in 
nature.  Changing  the  technical 
specification  (TS)  limits  for  accumulator 
volume  and  pressure  from  nominal  to 
analysis  values  will  provide  greater 
consistency  within  the  TS.  Changing  the 
volume  limits  to  cubic  feet  versefuls 
percent  level  will  eliminate  any 
potential  for  future  revision  of  these 


limits  because  of  instrument  tap 
relocation. 

Plant  parameters  will  continue  to  be 
administrativelv  controlled  within  the 
allowed  analysis  parameters.  The 
proposed  limits  for  tank  volume  and 
nitri>gen  cover  pressure  are  consistent 
with  analvsis  values  documented  in  the 
Final  Safety  Analysis  Report  and 
assume  that  the  accident  consequences 
remain  unchanged. 

There  are  no  hardware  changes  or 
changes  in  the  method  by  which  any 
safety-related  plant  system  performs  its 
safety  function. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  accumulators  only  function 
following  an  accident.  They  cannot 
initiate  an  accident.  The  proposed 
changes  are  administrative  in  nature. 

There  are  no  hardware  changes  nor 
are  there  any  changes  in  the  method  by 
which  anv  safety-related  plant  system 
performs  its  safety  function.  The 
changes  are  administrative  in  nature  so 
there  are  no  new  accident  scenarios, 
transient  precursors,  failure 
mechanisms,  or  limiting  single  failures 
are  [sic|  introduced. 

Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  are 
administrative  in  nature. 

The  proposed  changes  do  not  affect 
the  acceptance  criteria  for  any  analyzed 
event.  There  will  be  no  effect  on  the 
manner  in  which  safety  limits  or 
limiting  safety  system  settings  are 
determined  nor  will  there  be  any  effect 
on  those  plant  svstems  necessary  to 
assure  the  accomplishment  of  protection 
functions. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  stalf 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  ]. 
Warner,  Esq..  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco.  California  94120. 


NRC  Section  Chief:  Stephen  Dembek. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant.  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County. 
California 

Date  of  amendment  requests: 
November  30.  2000. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  change  the  administrative 
controls  sections  of  Technical 
Specification  (TS)  5.5.14b  and  5.5.14b.2 
to  incorporate  the  changes  made  to  10 
CFR  Part  50,  Section  50.59.  The 
proposed  amendments  would  replace 
the  word  "involve"  with  "require"  in 
TS  5.5.14b  and  revise  TS  5.5.14b.2  to 
delete  the  reference  to  "unreviewed 
safety  question"  and  restate  the 
requirement  as  'a  change  to  the  updated 
Final  Safety  Analysis  Report  or  Bases 
that  requires  NRC  approval  pursuant  to 
10  CFR  50.59." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  replaces  the 
word  "involve"  with  "require"  and 
deletes  reference  to  the  term 
"unreviewed  safety  question"  consistent 
with  10  CFR  [Part  50,  Section]  50.59. 
Deletion  of  the  term  "unreviewed  safety 
question"  was  approved  by  the  NRC 
with  the  revision  to  10  CFR  50.59. 
Consequently,  the  probability  of  an 
accident  previously  evaluated  is  not 
significantly  increased.  Changes  to  the 
Technical  Specification  (TS)  Bases  are 
still  evaluated  in  accordance  with  10 
CFR  50.59.  As  a  result,  the 
consequences  of  any  accident 
previously  evaluated  are  not 
significantly  affected. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaduated. 

The  proposed  changes  do  not  involve 
a  physical  alteration  of  the  plant  (no 
new  or  different  type  of  equipment  will 
be  installed)  or  a  change  in  the  methods 
governing  plant  operation.  These 
changes  are  considered  administrative 
changes  and  do  not  modify,  add,  delete, 
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or  relocate  any  technical  requirements 
in  the  TS. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  ft-om  any 
previously  evaluated, 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not  reduce 
the  margin  of  safety  because  they  have 
no  effect  on  any  safety  analyses 
assumptions.  Changes  to  the  TS  Bases 
that  result  in  meeting  the  criteria  in 
paragraph  (c)(2)  of  10  CFR  50.59  will 
still  require  NRC  approved.  The 
proposed  changes  to  TS  5.5.14  are 
considered  administrative  in  nature 
based  on  the  revision  to  10  CFR  50.59. 

Therefore,  the  proposed  changes  do 
not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

PECO  Energy  Company,  Docket  Nos. 
50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  October 
25,  2000. 

Description  of  amendment  request: 
The  amendment  revises  the  Action 
Statements  associated  with  Technical 
Specifications  (TSs)  Table  3.3.7.5-1 
("Accident  Monitoring 
Instrumentation")  concerning  the 
Drywell  Hydrogen/Oxygen  (H2/O2) 
Concentration  Analyzers,  and  the 
associated  TS  Bases.  PECO  Energy 
proposes  to  add  new  Action  Statements 
82a  and  82b  concerning  channel 
operability,  which  will  replace  the 
current  requirements  of  Action 
Statements  80a  cuid  80b,  respectively, 
for  the  Drywell  Hydrogen/Oxygen 
Concentration  Analyzers. 

Under  the  existing  TS  Action 
Statements  for  Table  3.3.7.5-1 
("Accident  Monitoring 
Instrumentation"),  with  the  number  of 
operable  accident  monitoring 
instrumentation  channels  less  than  the 
"required"  number  of  channels 
(quantity  2),  restore  the  inoperable 
channels  within  7  days  or  be  in  at  least 
hot  shutdowrn  within  the  following  12 
hours  (Action  Statement  8Qa). 


Additionally,  with  the  number  of 
operable  accident  monitoring 
instrumentation  channels  less  than  the 
"minimum"  number  oT  channels 
(quantity  1),  restore  the  inoperable 
channel(s)  within  48  hours  or  be  in  at 
least  hot  shutdown  within  the  follow'ing 
12  hours  (Action  Statement  80b). 

Proposed  Action  Statement  82a  for 
Table  3.3.7.5-1  will  extend  the  duration 
from  7  to  30  days  for  less  than  the 
"required"  number  operable  of 
channels.  Additionally,  the  proposed 
Action  Statement  82a  will  require  that 
if  the  operable  channel(s)  cannot  be 
restored  within  the  30  days,  then  a 
Special  Report  shall  be  provided  to  the 
NRC  within  the  following  14  days. 

Proposed  Action  82b  for  Table 
3.3.7.5-1  will  extend  the  duration  from 
48  hours  to  72  hours  for  less  than  the 
"minimum"  number  of  operable 
channels.  If  the  inoperable  channel(s) 
cannot  be  restored  with  the  72  hours, 
then  be  in  hot  shutdown  with  the  next 
12  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analvsis  against 
the  standards  of  10  CFR  50.92(c). 

1.  The  proposed  [technical 
specification]  TS  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  TS  changes  modify  the 
Action  Statements  associated  with  the 
duration  that  the  Dnt'well  Hydrogen/ 
Oxygen  Concentration  Analyzers  can  be 
inoperable.  The  Drywell  Hydrogen/ 
Oxygen  Concentration  Analyzers  are  not 
accident  initiating  equipment  and  are 
monitoring  devices  required  to  be 
available  for  monitoring  hydrogen  and 
oxygen  following  a  LOCA.  These 
analyzers  do  not  perform  any  automatic 
or  control  functions.  Therefore,  the 
proposed  changes  will  not  increase  the 
probability  of  an  accident  previously 
evaluated. 

In  the  event  of  a  failure  of  the  Dr^-well 
Hydrogen/Oxygen  Concentration 
Analyzers  following  a  LOCA, 
concentrations  of  hydrogen  and  oxygen 
can  be  measured  by  utilizing  grab 
samples  with  the  post-accident 
sampling  system.  A  single  failure  of 
either  analyzer  package  would  render 
that  affected  package  inoperable  with 
the  redundant  package  fully  capable  of 
performing  the  required  function  at  full 
capacity.  Following  a  postulated  LOCA. 
the  hydrogen  recombiners  will  be 
utilized  to  ensure  that  the  oxygen 
concentration  in  the  primary 


containment  is  maintained  below  the 
lower  flammability  limit  as  required  by 
plan  emergency  procedures. 

The  extended  completion  times  are 
based  on  the  passive  nature  of  the 
instrument  (no  critical  automatic  action 
is  assumed  to  occur  from  these 
instruments),  the  low  probability  of  an 
event  requiring  post-accident 
instrumentation  during  this  interval, 
and  the  availability  of  alternate  means 
to  obtain  the  required  information. 
Therefore,  the  proposed  TS  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  technical  specification 
changes  modif\-  the  Action  Statements 
associated  with  the  duration  that  the 
Drywell  Hydrogen/Oxygen 
Concentration  Analyzers  can  be 
inoperable.  They  do  not  change  the 
design  or  configuration  of  the  plant.  The 
Dn.'well  Hydrogen/Oxygen 
Concentration  Analyzers  are  not 
accident  initiating  equipment,  and  are 
monitoring  devices  required  to  be 
available  for  monitoring  hydrogen  and 
oxygen  following  a  LOCA.  The 
proposed  changes  do  not  create  a 
system-level  failure  mode  different  than 
those  that  already  exist.  In  addition, 
there  are  no  operation  or  failure  modes 
of  the  DrN'well  Hydrogen/Oxygen 
Concentration  Analyzers  that  are 
accident  initiators.  Therefore,  this 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  in  Action 
Statements  do  not  affect  any  safety 
limits  or  analytical  limits.  "There  are  also 
no  changes  to  accident  of  transient  core 
thermal  hydraulic  conditions,  minimum 
combustible  concentration  limits,  or 
fuel  or  reactor  coolant  boundary  design 
limits,  as  a  result  of  these  proposed 
changes.  The  proposed  Technical 
Specification  changes  modif\'  the  Action 
Statements  associated  with  the  duration 
that  the  Drywell  Hydrogen /Oxygen 
Concentration  Analyzers  can  be 
inoperable.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Attorney  for  licensee:  J.W  Durham. 
St..  Esquire.  Senior  V  P.  and  General 
Counsel.  PECO  Energy  Company.  2301 
Market  Street.  Philadelphia.  PA  19101 

\'RC  Section  Chief:  lames  \V.  Clifford 

PSEG  S'ucIearLLC.  Docket  \'o.  50-354. 
Hope  Creek  Generating  Station.  Salem 
County.  \ei\  [ersey 

Date  of  amendment  request 
November  29.  2000 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  reflect 
the  enabling  of  the  Oscillation  Power 
Range  Monitor  (OPRM)  instrumentation 
reactor  protection  system  (RPSl  trip 
function.  The  OPRNI  is  designed  to 
detect  the  onset  of  reactor  core  power 
oscillations  resulting  from  thermal- 
hydraulic  instability  and  suppresses 
them  by  initiating  a  reactor  scram  via 
the  RPS  trip  logic. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 ,  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated 

The  proposed  change  specifies 
limiting  conditions  for  operations, 
required  actions  and  surveillance 
requirements  of  the  OPRM  system  and 
allows  operation  in  regions  of  the  power 
to  flow  map  currently  restricted  by  the 
requirements  of  Interim  Corrective 
Actions  (ICAs)  and  certain  limiting 
conditions  of  operation  of  Technical 
Specifications  (TS)  3.4.1.  The  OPRM 
system  can  automatically  detect  and 
suppress  conditions  necessary  for 
thermal-hydraulic  (T-H)  instability,  A 
T-H  instability  event  has  the  potential 
to  challenge  the  Minimum  Critical 
Power  Rat"io  (MCPR)  safety  limit  The 
restrictions  of  the  K^As  and  TS  3.4.1 
were  imposed  to  ensure  adequate 
capability  to  detect  and  suppress 
conditions  consistent  with  the  onset  of 
T-H  oscillations  that  may  develop  into 
a  T-H  instability  event.  With  the 
installation  of  the  OPRM  System,  these 
restrictions  are  no  longer  required. 

The  probability  of  a  T-H  instability 
event  is  most  significantly  impacted  by 
power  to  flow  conditions  such  that  only 
during  operation  inside  specific  regions 
of  the  power  to  flow  map.  in 
combination  with  power  shape  and  inlet 
enthalpy  conditions,  can  the  occurrence 
of  an  instability  event  be  postulated  to 
occur.  Operation  in  these  regions  may 
increase  the  probability  that  operation 


with  conditions  necessary  for  a  T-H 
instability  can  occur. 

However,  when  the  OPRM  is  operable 
with  operating  limits  as  specified  in  the 
COLR  (Core  Operating  Limits  Report], 
the  OPRM  can  automatically  detect  the 
imminent  onset  of  local  power 
oscillations  and  generate  a  trip  signal. 
Actuation  of  an  RPS  trip  will  suppress 
conditions  necessary  for  T-H  instability 
and  decrease  the  probability  of  a  T-H 
instability  event.  In  the  event  the  trip 
capability  of  the  OPRM  is  not 
maintained,  the  proposed  change 
includes  actions  which  limit  the  period 
of  time  before  the  effected  OPRM 
channel  (or  RPS  system)  must  be  placed 
in  the  trip  condition.  If  these  actions 
would  result  in  a  trip  function,  an 
alternate  method  to  detect  and  suppress 
thermal  hydraulic  oscillations  is 
rt;quired.  In  either  case  the  duration  of 
this  period  of  time  is  limited  such  that 
the  increase  in  the  probability  of  a  T- 
H  instability  event  is  not  significant. 
Therefore  the  proposed  change  does  not 
result  in  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated 

An  unmitigated  T-H  instability  event 
is  postulated  to  cause  a  violation  of  the 
MCPR  safety  limit.  The  proposed 
change  ensures  mitigation  of  T-H 
instability  events  prior  to  challenging 
the  MCPR  safety  limit  if  initiated  from 
anticipated  conditions  by  detection  of 
the  onset  of  oscillations  and  actuation  of 
an  RPS  trip  signal.  The  OPRM  also 
provides  the  capability  of  an  RPS  trip 
being  generated  for  T-H  instability 
events  initiated  from  unanticipated  but 
postulated  conditions.  These  mitigating 
capabilities  of  thr  OPRM  system  would 
become  available  as  a  result  of  the 
proposed  change  and  have  the  potential 
to  reduce  the  consequences  of 
anticipatetl  and  postulated  T-H 
instability  events.  Therefore,  the 
proposed  change  does  not  significantly 
increase  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  specifies 
limiting  conditions  for  operations, 
required  actions  and  sur%eillance 
requirements  of  the  OPRM  system  and 
allows  operation  in  regions  of  the  power 
to  flow  map  currently  restricted  by  the 
requirements  of  ICAs  and  TS  3.4.1.  The 
OPRM  system  uses  input  signals  shared 
with  APRM  and  rod  block  functions  to 
monitor  core  conditions  and  generate  an 
RPS  trip  when  required.  Quality 
requirements  for  software  design, 
testing,  implementation  and  module 
self-testing  of  the  OPRM  system  provide 


assurance  that  no  new  equipment 
malfunctions  due  to  software  errors  are 
created.  The  design  of  the  OPRM  system 
also  ensures  that  neither  operation  nor 
malfunction  of  the  OPRM  system  will 
adversely  impact  the  operation  of  other 
systems  and  no  accident  or  equipment 
malfunction  of  these  other  systems 
could  cause  the  OPRM  system  to 
malfunction  or  cause  a  different  kind  of 
accident.  Therefore,  operation  with  the 
OPRM  system  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Operation  in  regions  currently 
restricted  by  the  requirements  of  ICAs 
and  TS  3.4.1  is  within  the  nominal 
operating  domain  and  ranges  of  plant 
systems  and  components  for  which 
postulated  equipment  and  accidents 
have  been  evaluated.  Therefore 
operation  within  these  regions  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  which  specifies 
limiting  conditions  for  operations, 
required  actions  and  surveillance 
requirements  of  the  OPRM  system  and 
allows  operation  in  certain  regions  of 
the  power  to  flow  map  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated, 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  specifies 
limiting  conditions  for  operations, 
required  actions  and  sur\'eillance 
requirements  of  the  OPRM  system  and 
allows  operation  in  regions  of  the  power 
to  flow  map  currently  restricted  by  the 
requirements  of  ICAs  and  TS  3.4.1. 

The  OPRM  system  monitors  small 
groups  of  LPRM  signals  for  indication  of 
local  variations  of  core  power  consistent 
with  T-H  oscillations  and  generates  an 
RPS  trip  when  conditions  consistent 
with  the  onset  of  oscillations  are 
detected.  An  unmitigated  T-H 
instability  event  has  the  potential  to 
result  in  a  challenge  to  the  MCPR  safety 
limit.  The  OPRM  system  provides  the 
capability  to  automatically  detect  and 
suppress  conditions  which  might  result 
in  a  T-H  instability  event  and  thereby 
maintains  the  margin  of  safety  by 
providing  automatic  protection  for  the 
MCPR  safety  limit  while  significantly 
reducing  the  burden  on  the  control 
room  operators.  In  the  event  the  trip 
capability  of  the  OPRM  is  not 
maintained,  the  proposed  change 
includes  actions  which  limit  the  period 
of  time  before  the  effected  OPRM 
channel  (or  RPS  system)  must  be  placed 
in  the  trip  condition.  If  these  actions 


Federal  Register / Vol.  65,  No.  249 / Wednesday.  December  27,  2000 /Notices 


81931 


would  result  in  a  trip  function,  an 
alternate  method  to  detect  and  suppress 
thermal  hydraulic  oscillations  is 
required.  Since,  in  either  case,  the 
duration  of  this  period  of  time  is  limited 
so  that  the  increase  in  the  probability  of 
a  T-H  instability  event  is  not 
significant.  Operation  with  the  OPRM 
system  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Operation  in  regions  currently 
restricted  by  the  requirements  of  ICAs 
and  TS  3.4.1  is  within  the  nominal 
operating  domain  assumed  for 
identifying  the  range  of  initial 
conditions  considered  in  the  analysis  of 
anticipated  operational  occurrences  and 
postulated  accidents.  Therefore, 
operation  in  these  regions  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change,  which  specifies 
limiting  conditions  for  operations, 
required  actions  and  surveillance 
requirements  of  the  OPRM  system  and 
allows  operation  in  certain  regions  of 
the  power  to  flow  map,  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  ThereTore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant,  Unit  1. 
Callaway  County,  Missouri 

Date  of  application  request: 
November  21,  2000  (ULNRC-04346) 

Description  of  amendment  request: 
The  proposed  amendment  request 
would  change  Table  3.3.2-1, 
"Engineered  Safety  Feature  Actuation 
System  Instrumentation,"  of  the 
Technical  Specifications.  The  change 
would  add  Surveillance  Requirement 
(SR)  3.3.2.10  to  the  SRs  for  the  following 
t\yo  engineered  safety  featiire  actuation 
system  (ESFAS)  instrumentation  in  the 
table:  item  f.  loss  of  offsite  power,  and 
item  h,  auxiliary  feedwater  pump 
suction  transfer  on  suction  pressure — 
low.  The  licensee  also  identified  that 
there  would  be  changes  to  the  Final 
Safety  Analysis  Report  (FSAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Overall  protection  system 
performance  will  remain  within  the 
bounds  of  the  previously  performed 
accident  analyses  since  there  are  no 
hardware  changes.  The  Reactor  Trip 
System  (RTS)  and  Engineered  Safety 
Feature  Actuation  System  (ESFAS) 
instrumentation  will  be  unaffected. 
These  protection  systems  will  continue 
to  function  in  a  marmer  consistent  with 
the  plant  design  basis.  All  design, 
material,  and  construction  standards 
that  were  applicable  prior  to  the  request 
are  maintained. 

The  proposed  change  imposes  more 
stringent  surveillance  testing 
requirements  to  ensure  safety-related 
structures,  systems,  and  components  are 
tested  in  a  manner  consistent  with  the 
safety  analysis  and  licensing  basis. 

The  proposed  change  will  not  affect 
the  probability  of  any  event  initiators. 
There  will  be  no  degradation  in  the 
performance  of,  or  an  increase  in  the 
number  of  challenges  imposed  on, 
safety-related  equipment  assumed  to 
function  during  an  accident  situation. 
There  will  be  no  change  to  normal  plant 
operating  parameters  or  accident 
mitigation  performance. 

The  proposed  change  will  not  alter 
any  assumptions  or  change  any 
mitigation  actions  in  the  radiological 
consequence  evaluations  in  the  FSAR. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

There  are  no  hardware  changes  nor 
are  there  any  changes  in  the  method  by 
which  any  safety-related  plant  system 
performs  its  safety  function.  This 
change  will  not  affect  the  normal 
method  of  plant  operation  or  change  any 
operating  parameters.  No  performance 
requirements  will  be  affected:  however, 
the  proposed  change  does  impose 
additional  surveillance  testing 
requirements.  These  additional 
requirements  are  consistent  with 
assumptions  made  in  the  safety  analysis 
and  licensing  basis. 

No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or 
limiting  single  failures  are  introduced  as 
a  result  of  this  change.  There  will  be  no 
adverse  effect  or  challenges  imposed  on 
any  safety-related  system  as  a  result  of 
this  change. 


This  change  does  not  alter  the  design 
or  performance  of  the  7300  Process 
Protection  System,  Nuclear 
Instrumentation  System,  or  Solid  State 
Protection  System  used  in  the  plant 
protection  systems. 

Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an\' 
previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

There  will  be  no  effect  on  the  manner 
in  which  safety  limits  or  limiting  safety 
system  settings  are  determined  nor  will 
there  be  any  effect  on  those  plant 
systems  necessary'  to  assure  the 
accomplishment  of  protection  functions. 
There  will  be  no  impact  on  the 
overpower  limit,  departure  from 
nucleate  boiling  ratio  (DNBR)  limits, 
heat  flux  hot  chaimel  factor  (Fy). 
nuclear  enthalpy  rise  hot  channel  factor 
(FdeltaH),  loss  of  coolant  accident  peak 
cladding  temperature  (LOCA  PCT).  peak 
local  power  density,  or  any  other  margin 
of  safety.  The  radi.ological  dose 
consequence  acceptance  criteria  listed 
in  the  [NRC]  Standard  Review  Plan 
[(NUREG-0800)1  will  continue  to  be 
met. 

The  imposition  of  more  stringent 
surveillance  requirements  I  in  the 
change]  increase  the  margin  of  safety  by 
ensuring  that  the  affected  safety  analysis 
assumptions  on  equipment  response 
time  are  verified  on  a  periodic 
frequency. 

Tnerefore.  the  proposed  change  does 
not  involve  a  significant  reduction  in 
any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  O'Neill, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037. 

NRC  Section  Chief:  Stephen  Dembek 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  request: 
November  22,  2000. 

Description  of  amendment  request: 
The  proposed  change  to  Callaway 
Technical  Specification  (TS)  5.5.14. 
which  ensures  that  a  program  exists  for 
processing  changes  to  the  TS  Bases, 
would  replace  the  word  "involve  "  with 
"require"  and  deletes  the  phrase 
"unreviewed  safety  question"  as 
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defined  in  10  CFR  Part  50,  Section 
50.59. 

Basis  for  proposed  no  significant 
hcizcirds  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probabilitv  or  consequences  of  an 
accident  previously  evaluated 

The  proposed  changes  replace  the 
word  "involve"  with  "require"  and 
deletes  the  phrase  "unreviewed  safety 
question"  as  defined  in  10  CFR  50  59 
The  above  changes  are  consistent  with 
the  revision  to  10  CFR  50.59. 
C(3nsequently,  the  probability  of  an 
accident  previously  evaluated  is  not 
significantly  increased.  Changes  to  the 
Technical  Specification  Bases  are  still 
evaluated  in  accordance  with  10  CFR 
50.59.  As  a  result,  the  consequences  of 
anv  accident  previously  evaluated  are 
not  affected. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probabilitv  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  involve 
a  physical  alteration  of  the  plant  (no 
new  or  different  type  of  equipment  will 
be  installed)  or  a  change  in  the  methods 
governing  plant  operation.  These 
changes  are  considered  administrative 
changes  and  do  not  modifi.'.  add.  delete, 
or  relocate  anv  technical  requirements 
intheTS. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety 

TKe  proposed  changes  will  not  reduce 
the  margin  of  safety  because  they  have 
no  effect  on  any  safety  analyses 
assumptions.  Changes  to  the  TS  Bases 
that  result  in  meeting  the  criteria  in 
paragraph  (c)(2)  of  10  CFR  50.59  will 
still  require  NRC  approval.  The 
proposed  changes  to  TS  5.5.14  are 
considered  administrative  in  nature 
based  on  the  revisions  to  10  CFR  50.59. 

Therefore,  the  proposed  changes  do 
not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  tu  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  O'Neill. 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Section  Chief:  Stephen  Dembek. 

Wolf  Creek  \'u clear  Operating 
Corporation.  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County:  Kansas 

Date  of  amendment  request: 
December  7.  2000  (ET  00-0041). 

Description  of  amendment  request: 
The  proposed  amendment  request 
would  change  Table  3.3.2-1, 
"Engineered  Safety  Feature  Actuation 
System  Instrumentation."  of  the 
Technical  Specifications  (TSs).  The 
change  would  add  Surveillance 
Requirement  (SR)  3.3.2.10  to  the  SRs  for 
the  following  two  engineered  safety 
feature  actuation  system  (ESFAS) 
instrumentation  in  the  table:  item  6.f, 
loss  of  offsite  power,  and  item  6.h, 
auxiliary  feedwater  pump  suction 
transfer  on  suction  pressure — low.  The 
licensee  also  identified  that  there  would 
be  changes  to  the  Updated  Safety 
Analysis  Report  (USAR)  and  changes  to 
the  Bases  for  the  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probabilitv  or  consequences  of  an 
accident  previously  evaluated. 

Overall  protection  system 
performance  will  remain  within  the 
bounds  of  the  previously  performed 
accident  analyses  since  there  are  no 
hardware  changes.  The  Reactor  Trip 
System  (RTS)  and  Engineered  Safety 
Feature  Actuation  System  (ESFAS) 
instrumentation  will  be  unaffected. 
These  protection  systems  will  continue 
to  function  in  a  manner  consistent  with 
the  plant  design  basis.  All  design, 
material,  and  construction  standards 
that  were  applicable  prior  to  the  request 
are  maintained. 

The  proposed  change  imposes  more 
stringent  surveillance  testing 
requirements  to  ensure  safety  related 
structures,  systems,  and  components  are 
tested  in  a  manner  consistent  with  the 
safety  analysis  and  licensing  basis. 

The  proposed  change  will  not  affect 
the  probability  of  any  event  initiators. 
There  will  be  no  degradation  in  the 
performance  of,  or  an  increase  in  the 
number  of  challenges  imposed  on, 


safety-related  equipment  assumed  to 
function  during  an  accident  situation. 
There  will  be  no  change  to  normal  plant 
operating  parameters  or  accident 
mitigation  performance. 

The  proposed  change  will  not  alter 
any  assumptions  or  change  any 
mitigation  actions  in  the  radiological 
consequence  evaluations  in  the  USAR. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

There  are  no  hardware  changes  nor 
are  there  any  changes  in  the  method  by 
which  any  safety  related  plant  system 
performs  its  safety  function.  This 
change  will  not  affect  the  normal 
method  of  plant  operation  or  change  any 
operating  parameters.  No  performance 
requirements  will  be  affected:  however, 
the  proposed  change  does  impose 
additional  surveillance  testing 
requirements.  These  additional 
requirements  are  consistent  with 
assumptions  made  in  the  safety  analysis 
and  licensing  basis. 

No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or 
limiting  single  failures  are  introduced  as 
a  result  of  this  change.  There  will  be  no 
adverse  effect  or  challenges  imposed  on 
any  safety  related  system  as  a  result  of 
this  change. 

This  change  does  not  alter  the  design 
or  performance  of  the  7300  Process 
Protection  System,  Nuclear 
Instrumentation  System,  or  Solid  State 
Protection  System  used  in  the  plant 
protection  systems. 

Therefore,  the  proposed  changes  do 
not  create  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

There  will  be  no  effect  on  the  manner 
in  which  safety  limits  or  limiting  safety 
system  settings  are  determined  nor  will 
there  be  any  effect  on  those  plant 
systems  necessary  to  assure  the 
accomplishment  of  protection  functions. 
There  will  be  no  impact  on  the 
overpower  limit,  departure  fi'om 
nucleate  boiling  ratio  (DNBR)  limits, 
heat  flux  hot  chaimel  factor  (Fq). 
nuclear  enthalpy  rise  hot  channel  factor 
(FdeltaH),  loss  of  coolant  accident  peak 
cladding  temperature  (LOCA  PCT),  peak 
local  power  density,  or  any  other  margin 
of  safety  The  radiological  dose 
consequence  acceptance  criteria  listed 
in  the  [NRC]  Standard  Review  Plan 
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[(NUREG-O800)]  will  continue  to  be 
met. 

The  imposition  of  more  stringent 
surveillance  testing  requirements  [in  the 
change]  increases  the  margin  of  safety 
by  ensuring  that  the  affected  safety 
analysis  assumptions  on  equipment 
response  time  are  verified  on  a  periodic 
frequency. 

Tnerefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NEC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  'Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037. 

NRC  Section  Chief:  Stephen  Dembek. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Northeast  Nuclear  Energy  Company, 
et  ai.  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
March  19,  1999,  and  supplemented  by 
letters  dated  April  17,  May  5,  June  16, 
July  26,  and  November  21,  2000. 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specification  (TS)  1.40,  "Spent  Fuel 
Pool  Storage  Pattern";  1.41,  "3-OUT- 
OF-4  AND  4-OUT-OF-4";  3/4.9.1.2, 
"Boron  Concentration";  3/4.9.7,  "Crane 
Travel-Spent  Fuel  Storage  Areas";  3/ 

4.9.13,  "Spent  Fuel  Pool— Reactivity"; 

3.9.14,  "Spent  Fuel  Pool— Storage 
Pattern";  5.6.1.1,  "Design  Featmres — 
Criticality";  and  5.6.3,  "Design 


Features — Capacity."  In  addition,  the 
amendment  revises  INDEX  pages  xii  and 
XV  for  new  figures  and  page  numbers 
and  replaces  Figures  3.9-1  and  3.9-2 
with  four  new  figures  and  make  changes 
to  the  TS  Bases  consistent  with  changes 
to  their  respective  TS  sections. 

Date  of  issuance:  November  28,  2000. 

Amendment  No.:  189. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  from  the  date  of 
issuance. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  individual  notice  in  Federal 
Register:  December  4,  2000  (65  FR 
75736). 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportxmity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC.  and 


electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://wvi'H'. nrc.gov  (the  Electronic 
Reading  Room). 

Calvert  Cliffs  Nuclear  Power  Plant.  Inc., 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos  1 
and  2,  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
November  22,  1999,  as  supplemented 
November  24,  1999  and  September  12, 
2000. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  5.5.11.  "Ventilation  Filter 
Testing  Program"  for  laboratory  testing 
of  charcoal  in  engineered  safety  feature 
ventilation  systems  to  reference 
American  Society  for  Testing  and 
Materials  D3803-1989  "Standard  Test 
Method  for  Nuclear-Grade  Activated 
Carbon." 

Date  of  issuance:  December  7.  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  238  and  212. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  29.  1999  (64  FR 
73085) 

The  November  24.  1999,  and 
September  12.  2000.  submittals 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  7. 
2000.' 

No  significant  hazards  consideration 
comments  received:  No. 

Calvert  Cliffs  Nuclear  Poiver  Plant.  Inc.. 
Docket  Nos.  50-31 7  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos   1 
and  2.  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
September  15.  2000 

Brief  description  of  amendments:  The 
amendments  implement  Technical 
Specification  Task  Force  (TSTF)-134. 
Revision  1.  TSTF-134  revises  Technical 
Specification  Surveillance 
Requirements  (SR)  3.1.7.2  which 
verifies  control  element  assembly  (CEA) 
trip  function  from  50  percent 
withdrawn  position,  by  adding  a  note 
allowing  SR  3.1.7.2  not  be  performed  if 
TS  SR  3.1.4.6  (CEA  drop  time  test)  has 
been  met.  TSTF-134,  Revision  1.  was 
approved  by  the  Nuclear  Regulatory 
Commission  on  April  21,  1998. 

Date  of  issuance:  December  1 1 .  2000. 
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Effective  date  As  of  the  datf'  of 
issuance  to  be  implemented  within  bO 

davs. 

Amendment  \'os.:  239  and  213. 

Renewed  Facility  Operntms,  License 
Sos  DPR-5J  and  DPR-89  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register:  October  18,  2000  (65  FR 
62384). 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  1 1 . 
2000' 

So  significant  hazards  consideration 
comments  received:  No. 

Consolidated  Edison  Company  of  New 
York.  Docket  .Vo  50-247.  Indian  Point 
Nuclear  Generating  I'nit  \o  2. 
Westchester  County.  \ew  York 

Date  of  application  for  amendment: 
Mav  5.  1999,  as  supplemented  on 
December  22.  1999.  and  September  18. 

2000. 

Brief  description  ot  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  3  5,  instrumentation 
Systems,  "  for  the  reactor  protection 
system  and  engineered  safety  features 
actuation  system  instrumentation. 
Specifically,  the  amendment;  (1)  Revises 
the  allowed  outage  times  for  the 
instrumentation,  (2)  allows  on-line 
testing  and  maintenance  of 
instrumentation,  and  (3)  revises  the 
associated  Bases  section.  The 
amendment  also  includes  several 
editorial  changes  to  TS  Tables  3.5-2  and 
3.5-3. 

Date  of  issuance:  November  30.  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  \'o .212. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register:  October  4.  2000  (65  FR  59221). 

The  December  22.  1999,  and 
September  18.  2000.  letters  provided 
clarif\ing  inforniation  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination  The  Commission's 
related  evaluation  of  the  amendment  is 
ctmtained  in  a  Safetv  Evaluation  dateti 
November  30.  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Consolidated  Edison  Company  of  Nen 
York.  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2. 
Westchester  County,  Neiv  York 

Date  of  application  for  amendment: 
.August  22,  2000,  as  supplemented  on 
Octobers  and  15.  2000. 


Brief  description  of  amendment:  The 
amendment  revises:  (1)  Technical 
Specification  (TS)  3.10.4,  "Rod  Insertion 
Limits,  "  to  allow  on-line  calibration  of 
the  rod  position  indicator  (RPI) 
(  hannels  during  operating  cycle  15.  and 
(2)  TS  3.10.6,  "Inoperable  Rod  Position 
Indicator  Channels,'  to  allow  extended 
RPI  deviation  limits  during  cycle  15, 

Date  ()//,ssu(inre:  December  12,  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
davs. 

Amendment  No.:  213. 

Facility  Operating  License  No.  DPR- 
26.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  20,  2000  (65  FR 
56948). 

The  October  3  and  15,  2000.  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 

determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  12. 
2000^ 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnerg\-  Nuclear  Operating 
Company,  et  al .  Docket  No.  50-334. 
Beaver  Valley  Power  Station.  L'nit  No.  1, 
Shippmgport.  Pennsylvania 

Date  of  application  for  amendment: 
Februarv-  21,  2000 

Brief  description  of  amendment:  This 
amendment  deleted  references  to 
stainless  steel  as  the  material  for  reactor 
coolant  system  and  reactor  coolant 
pressure  boundary  component  fasteners 
from  Table  1.8-1  and  1.8-2  of  the 
Beaver  Vallev  Power  Station,  Unit  No.  1. 
Updated  Final  Safetv  Analysis  Report 
(UFSAR). 

Date  of  issuance:  December  4.  2000. 

Effective  date:  As  of  date  of  issuance. 

Amendment  No.:  235. 

Facility  (Operating  License  No.  DPB- 
66:  Amendment  authorized  changes  to 
the  UFSAR. 

Date  of  initial  notice  in  Federal 
Register:  |une  14.  2000  (65  FR  37426). 

The  ( Commission  s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  December  4. 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company. 
Docket  No  50-335.  St.  Lucie  Plant.  Unit 
No.  1.  St.  Lucie  County.  Florida 

Date  of  application  for  amendment: 
July  19.  2000. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 


Specifications  (TS)  surveillance 
requirements  of  the  safety-related 
ventilation  system  charcoal  consistent 
with  the  actions  requested  in  Generic 
Letter  99-02.  "Laboratorv'  Testing  of 
Nuclear-Grade  Activated  Charcoal," 
dated  June  3,  1999,  Systems  impacted 
include  the  control  room  emergency 
ventilation  system,  the  shield  building 
ventilation  system,  the  emergency  core 
cooling  system  area  ventilation  system, 
and  the  fuel  pool  ventilation  system — 
fuel  storage. 

Date  of  Issuance:  December  7,  2000. 

Effective  Date:  December  7.  2000. 

Amendment  No.:  167. 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  August  9.  2000  (65  FR  48749). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  7, 
2000' 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company,  et 
al.,  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant.  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
June  21.  2000. 

Brief  descrip tion  of  amen dmen ts : 
These  amendments  relocate  Technical 
Specification  (TS)  Surveillance 
Requirement  4.8.1.1.2.e.l.  regarding  the 
emergency  diesel  generator  (EDG) 
inspection  program,  to  a  licensee 
controlled  maintenance  program  that 
will  be  incorporated  by  reference  into 
the  next  revision  of  the  Updated  Final 
Safety  Analysis  Report  for  each  St. 
Lucie  unit.  Upon  relocation  to  the 
licensee  controlled  maintenance 
program,  the  effectiveness  of  the 
maintenance  on  the  EDGs  and  support 
svstems  will  be  monitored  pursuant  to 
the  Maintenance  Rule  10  CFR  50.65. 

Date  of  Issuance:  December  7,  2000. 

Effective  Date:  December  7,  2000. 

Amendment  Nos.:  168  and  111. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  TS. 

Date  of  initial  notice  in  Federal 
Register:  August  9.  2000  (65  FR  48750). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  7, 
2000.' 

No  significant  hazards  consideration 
comments  received:  No. 
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Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego  County, 
New  York 

Date  of  application  for  amendment: 
November  30,  1999,  as  supplemented 
June  28.  2000.  and  November  3,  2000. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  Sections  3.7.2,  "Control 
Room  Envelope  Filtration  (CREF) 
System."  and  5.5.7,  "Ventilation  Filter 
Testing  Program  (VFTP)"  for  laboratory 
testing  of  charcoal  filters  to  reference 
American  Society  for  Testing  and 
Materials  standard  D3803-1989, 
"Standard  Test  Method  for  Nuclear- 
Grade  Activated  Carbon." 

Date  of  issuance:  December  1,  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  of  issuance. 

Amendment  No.:  95. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  23,  2000  (65  FR 
51358). 

The  November  3,  2000,  submittal  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  staffs  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  4,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
May  11  and  May  12,  2000.  as 
supplemented  by  letters  dated  June  13, 
June  16,  July  14,  September  21,  October 
26,  and  November  3,  2000. 

Brief  description  of  amendment:  The 
amendment  grants  a  conforming 
amendment  to  the  License  and  the 
Technical  Specifications  for  the 
approval  of  the  transfer  of  the  license  for 
the  Indian  Point  Nuclear  Generating 
Unit  No.  3  (IPS)  held  by  the  Power 
Authority  of  the  State  of  New  York  to 
Entergy  Nuclear  IP3.  LLC.  to  possess 
and  use  IP3  and  to  Entergy  Nuclear 
Operations.  Inc.  (END)  to  possess,  use 
and  operate  IP3. 

Date  of  issuance:  November  21.  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  203. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  License  and 
the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  June  28.  2000  (65  FR  39954). 

The  supplemental  information  did  not 
expand  the  scope  of  the  application  as 
originally  noticed  in  the  Federal 
Register. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  November  9. 
2000.' 

No  significant  hazards  consideration 
comments  received:  No. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  fames  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
May  11  and  May  12,  2000.  as 
supplemented  by  letters  dated  June  13, 
June  16,  July  14,  September  21.  October 
26,  and  November  3,  2000. 

Brief  description  of  amendment:  The 
amendment  grants  a  conforming 
amendment  to  the  License  and  the 
Technical  Specifications  for  the 
approval  of  the  transfer  of  the  license  for 
the  James  A.  FitzPatrick  Nuclear  Power 
Plant  (FitzPatrick)  held  by  the  Power 
Authority  of  the  State  of  New  York  to 
Entergy  Nuclear  FitzPatrick.  LLC,  to 
possess  and  use  FitzPatrick  and  to 
Entergy  Nuclear  Operations.  Inc.  (ENO) 
to  possess,  use  and  operate  FitzPatrick. 

Date  of  issuance:  November  21,  2000. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  268. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  License  and 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  28,  2000  (65  FR  39953). 

"The  supplemental  information  did  not 
expand  the  scope  of  the  application  as 
originally  noticed  in  the  Federal 
Register. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  November  9. 
2000.' 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-311,  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
February  7,  2000,  as  supplemented  on 
August  9  and  October  12,  2000. 

Brief  description  of  amendments:  The 
amendments  modif\'  the  Salem  Unit 
Nos.  1  and  2  Technical  Specifications 
(TS).  and  revise  surveillance 
requirements  associated  with  Auxiliary 
Feedwater  (AFW)  Pump  testing 
described  in  TS  4. 7.1. 2. b  by  replacing 


the  current  wording  with  that  of 
improved  Standard  TSs.  NUREC;-1431. 
"Standard  Technical  Specifications. 
Westinghouse  Plants." 

Date  of  issuance:  December  5.  2000 

Effective  date:  .As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  davs  of  issuance 

Amendment  Nos.:  238  and  219 

Facility  Operating  License  Nos  DPH- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  ot  initial  notice  in  Federal 
Register:  lune  14.  2000  (65  FR  ,37428). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  December  5. 
2000' 

No  significant  hazards  consideration 
comments  received:  No, 

Rochester  Gas  and  Electric  Corporation. 
Docket  No.  50-244.  R.  E.  Ginna  Nuclear 
Power  Plant.  Wayne  County.  New  York 

Date  of  application  for  amendment: 
March  8.  2000,  as  supplemented  April 
5,  2000,  and  October  25.  2000. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  through  revision  to  the 
storage  configuration  requirements 
within  the  existing  storage  racks  and 
taking  credit  for  a  limited  amount  of 
soluble  boron. 

Date  of  issuance:  December  7.  2000. 

Effective  date:  December  7.  2000. 

Amendment  No.:  79. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  5.  2000  (65  FR  17918). 

The  April  5,  2000.  and  October  25. 
2000.  submittals  provided  clarif>ing 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  7, 
2000' 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-390  and  50-391.  Watts  Bar 
Nuclear  Plant  Units  1  and  2.  Rhea 
County.  Tennessee 

Date  of  application  for  amendment: 
March  10.  2000,  as  supplemented 
November  6  and  9,  2000  and  November 
21.  2000  (two  letters). 

Brief  description  of  amendment: 
Changed  the  Operating  License  to 
incorporate  Physical  Security/ 
Contingency  Plan — Tamper  indicating/ 
Line  Super\'ision  Alarms  Testing 
Frequency  at  Watts  Bar  Nuclear  Plant 
(WBN)  Units  1  and  2. 
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Date  of  issuance:  December  5.  2000. 

Effective  date:  December  5.  2000. 

Amendment  So.:  29  and  29. 

Facility  Operating  License  \o.  S'PF- 
90:  Amendment  revises  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register:  September  20,  2000  (65  FR 
56957),  The  November  6,  9,  and  21. 
2000,  supplements  provided  clarihing 
information  that  did  not  change  the 
scope  of  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

,Vo  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authorit}-.  Docket  \o. 
50-390.  Watts  Bar  Nuclear  Plant,  i'mt  1. 
Rhea  County.  Tennessee 

Date  of  application  for  amendment: 
Ot-tober  30.  2000,  as  supplemented 
November  15  and  22.  2000. 

Brief  description  of  amendment: 
Allow  a  one-time-only  increase  in  the 
diesel  generator  Action  Completion 
Time  from  72  hours  to  10  days  to 
facilitate  repairs  to  an  emergency  diesel 
generator  to  improve  reliability. 

Date  of  issuance:  December  8,  2000. 

Effective  date:  December  8,  2000. 

Amendment  \'o  :  30 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register:  November  3.  2000  (65  FR 
66266).  The  November  15  and  22.  2000 
supplements  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  initial  proposed  no 
significant  hazards  consideration 
determimination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety-  Evaluation  dated  December  8, 
2000. 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Electric.  Docket  Nos.  50-445  and 
50-446.  Comanche  Peak  Steam  Electric 
Station.  Units  1  and  2.  SomerwU 
County,  Texas 

Date  of  amendment  request:  August 
10.  2000. 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specification  (TS)  5.6.5,  "Core 
Operating  Limits  Report.  "  to  incorporate 
the  latest,  Nuclear  Regulatory 
Commission  (NRC)-approved 
methodology  for  analysis  of  large  break 
loss-of-coolant  accidents  (LBLOCAs)  for 
Comanche  Peak  Steam  Electric  Station. 
Units  1  and  2.  The  acceptability  of  this 
change  to  TS  5.6.5  is  based  upon  the 
NRC  staffs  conclusion  that  the  LBLOCA 
analysis  methodology  described  in  TXU 


Electrics  Topical  Report  ERX-200(>- 
002-P.  'Revised  Large  Break  Loss  of 
Coolant  Accident  Methodology."  March 
2000.  is  acceptable,  as  addressed  in  the 
associated  Safety  Evaluation. 

Date  of  issuance:  October  6,  2000. 

Effective  date:  ,\s  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  80  and  80. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  tlie  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  23.  2000  (65  FR 

51363). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  6,  2000. 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Electric.  Docket  Nos.  50-445  and 
50-446.  Comanche  Peak  Steam  Electric 
Station.  I'nit  Nos.  1  and  2.  Somervell 
County.  Texas 

Date  of  amendment  request:  May  2, 
2000.  as  supplemented  August  30,  2000. 

Brief  description  of  amendments:  The 
amendments  change  the  CPSES  Security 
Plan  to:  (1)  Allow  response  team 
members  to  perform  compensatory 
measures  for  protective  area  intrusion 
detection  or  closed  circuit  television 
failure,  and  (2)  to  modify  the  patrol 
frequency  for  the  protected  area. 

Date  of  issuance:  December  5,  2000. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  82  and  82. 

Facilitv  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Security  Plan. 

Date  of  initial  notice  in  Federal 
Register.  October  4,  2000  (65  FR  59226). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  5, 
2000. 

No  significant  hazards  consideration 
comments  received:  No 

Dated  at  Rockville.  Maryland,  this  21s(  day 
of  December  2000. 

For  the  Nurlear  Regulatory  Commission 

|ohn  A.  Zwolinski, 

Director.  Division  of  Licensing  Project 

ytanai^enwnt.  Office  of  Nuclear  Reactor 

Regulation. 

|FK  One    00-31012  Filed  12-2&-O0;  8:45  ami 

BILUNG  CODE  7590-01 -F 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Meeting:  January  30-31, 2001— 
Amargosa  Valley,  Nevada:  Discussions 
of  the  Status  of  DOE  Studies  Related 
to  a  Potential  Yucca  Mountain,  Nevada, 
Repository  for  Spent  Nuclear  Fuel  and 
HIgh-Level  Radioactive  Waste;  Update 
on  Scientific  and  Engineering  Studies 
Undertaken  at  the  Yucca  Mountain 
site;  and  Update  on  the  DOE's 
Development  of  a  Safety  Strategy  for  a 
Potential  Yucca  Mountain  Repository 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203. 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  on  Tuesday  and  Wednesday. 
January  30  and  January  31.  2001.  the 
Nuclear  Waste  Technical  Review  Board 
(Board)  will  be  in  Amargosa  Valley, 
Nevada,  to  discuss  U.S.  Department  of 
Energy  (DOE)  efforts  to  characterize  a 
site  at  Yucca  Mountain,  Nevada,  as  the 
possible  location  of  a  permanent 
repository  for  spent  nuclear  fuel  and 
high-level  radioactive  waste.  The  Board 
will  ask  the  DOE  to  address  several 
questions  about  important  technical  and 
scientific  issues  related  to  evaluating  the 
suitability  of  the  potential  repository 
site.  The  meeting  is  open  to  the  public, 
and  several  opportunities  for  public 
comment  will  be  provided.  The  Board  is 
charged  by  Congress  with  reviewing  the 
technical  and  scientific  validity  of  DOE 
activities  related  to  civilian  radioactive 
waste  management. 

The  Board  meeting  will  be  held  at  the 
Longstreet  Inn.  HCR  70.  Box  559. 
Amargosa  Valley,  Nevada.  The 
telephone  nvunber  is  (775)  372-1777; 
the  fax  number  is  (775)  372-1280.  The 
meeting  will  start  at  8:00  a.m.  on  both 
days  and  will  be  open  to  the  public. 

Representatives  of  Nye  County  will 
lead  off  the  meeting  on  Tuesday. 
January  30.  with  a  greeting,  which  will 
be  followed  by  the  introduction  of  the 
Acting  Director  of  the  DOE's  Office  of 
Civilian  Radioactive  Waste  Management 
and  the  General  Manager  of  the  new 
contractor  for  the  Yucca  Mountain 
Project.  Bechtel  SAIC  Company  LLC. 
The  Board  also  will  hear  from  Dr.  Jean- 
Claude  Duplessy,  a  member  of  France's 
National  Scientific  Evaluation 
Committee  (CNE).  which  oversees  the 
scientific  and  technical  activities  of  the 
French  nuclear  waste  disposal  program. 
During  the  rest  of  the  morning  session, 
the  DOE  will  make  presentations  on  the 
status  of  the  Yucca  Mountain  Project.  It 
will  give  a  general  overview  of  the 
program  and  discuss  plans  for  issuing 
the  site  recommendation  consideration 
report.  The  DOE  then  will  address  a 
specific  question  from  the  Board  dealing 
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with  the  analysis  of  water  flow  in  the 
unsaturated  zone  above  the  proposed 
repository.  After  lunch,  the  Board  will 
ask  the  DOE  to  focus  on  four  questions 
from  the  Board,  dealing  in  turn  with 
waste  package  corrosion,  repository 
design,  the  flow  of  water  in  the 
saturated  zone  below  the  proposed 
repository,  and  the  DOE's  analysis  of 
effects  of  early  waste  package  failures. 

On  Wednesday,  January  31,  the  DOE 
will  update  the  Board  on  ongoing 
scientific  and  engineering  studies 
related  to  the  Yucca  Mountain  site.  The 
update  will  be  followed  by  a  briefing  on 
DOE  plans  for  developing  a  capability  to 
monitor  and  confirm  its  projected 
behavior  of  the  repository  system.  The 
DOE  will  explain  how  it  intends  to 
create  a  "learning  organization,"  The 
DOE  also  will  discuss  the  status  of  its 
efforts  to  quantify  uncertainty  in  its 
performance  assessments  of  the 
proposed  Yucca  Moimtain  repository. 
After  lunch,  the  DOE  will  discuss  the 
latest  version  of  its  repository  safety 
strategy.  Nye  County  will  update  results 
obtained  from  the  its  Early  Warning 
Drilling  Program.  The  Electric  Power 
Research  Institute  will  describe  its  latest 
performance  assessment  of  a  proposed 
Yucca  Mountain  repository. 

Opportunities  for  public  comment 
will  be  provided  before  the  lunch  breaks 
and  at  the  end  of  the  sessions  on  both 
days.  In  addition,  interested  parties  are 
invited  to  join  Board  members  for  coffee 
from  7:15  a.m.  to  7:55  a.m.  on 
Wednesday.  January  31,  at  the 
Longstreet  Inn.  Those  wanting  to  speak 
during  the  public  conmient  periods  are 
encouraged  to  sign  the  "Public 
Comment  Register"  at  the  check-in 
table.  A  time  limit  may  have  to  be  set 
on  individual  remarks,  but  wn-itten 
comments  of  any  length  may  be 
submitted  for  the  record.  Interested 
parties  also  will  have  the  opportunity  to 
submit  questions  in  writing  to  the 
Board.  As  time  permits,  the  questions 
will  be  answered  during  the  meeting. 

A  detailed  agenda  will  be  available 
approximately  one  week  before  the 
meeting.  Copies  of  the  agenda  can  be 
requested  by  telephone  or  obtained  from 
the  Board's  VVeb  site  at  http:// 
www.nwirb.gov.  Transcripts  of  the 
meeting  will  be  available  on  the  Board's 
Web  site,  via  e-mail,  on  computer  disk, 
and  on  a  library-loan  basis  in  paper 
format  from  Davonya  Barnes  of  the 
Board  staff,  beginning  on  March  2,  2001. 

A  block  of  rooms  have  been  reserved 
at  the  Longstreet  Iim.  When  making  a 
reservation,  please  state  that  you  are 
attending  the  Nuclear  Waste  Technical 
Review  Board  meeting.  For  more 
information,  contact  the  NWTRB.  Karyn 
Severson,  External  Affairs;  2300 


Clarendon  Boulevard,  Suite  1300: 
Arlington.  VA  22201-3367;  (tel)  703- 
235-4473:  (fax)  703-235-4495:  (e-mail) 
info@nwtrb.gov. 

The  Nuclear  Waste  Technical  Review- 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  The  Board's  purpose  is  to 
evaluate  the  technical  and  scientific 
validity  of  activities  undertaken  by  the 
Secretary  of  Energy  related  to  managing 
the  disposal  of  the  nation's  spent 
nuclear  fuel  and  high-level  radioactive 
waste.  In  the  same  legislation.  Congress 
directed  the  DOE  to  characterize  a  site 
at  Yucca  Mountain.  Nevada,  to 
determine  its  suitability  as  the  location 
of  a  potential  repository  for  the 
permanent  disposal  of  spent  nuclear 
fuel  and  high-level  radioactive  waste. 

Dated:  December  21.  2000. 
Joyce  M.  Dory. 

Acting  Executive  Director,  .\iiclear  Waste 

Technical  Review  Board. 

|FR  Dor.  00-32996  Filed  12-26-00:  8:45  am] 

BILLING  CODE  6820-AM-M 


POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  The  purpose  of  this  document 
is  to  publish  notice  of  a  new  Privacy  Act 
system  of  records.  USPS  040.060. 
Customer  Programs-Customer  Electronic 
Bill  Presentment  and  Payment  Records. 
The  new  system  contains  records  about 
individuals  who  use  the  Postal  Service's 
electronic  bill  presentment  and  payment 
(EBP)  service. 

DATES:  This  proposal  will  become 
effective  without  further  notice  on 
February  5,  2001.  unless  comments 
received  on  or  before  that  date  result  in 
a  contrary  determination. 
COMMENTS  DUE  BY:  February  5.  2001. 
ADDRESSES:  Any  interested  party  may 
submit  written  comments  on  the 
proposed  new  system  of  records. 
Written  comments  on  this  proposal 
should  be  mailed  or  delivered  to: 
Finance  Administration/FOIA.  United 
States  Postal  Service,  475  L'Enfant  Plaza 
SW.,  RM  8141,  Washington.  DC  20260- 
5202.  Copies  of  all  written  comments 
will  be  available  at  the  above  address  for 
public  inspection  and  photocopying 
between  8  a.m.  and  4:45  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Faruq,  202-268-2608. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  is  offering  an  electronic  bill 


presentment  and  payment  (EBP)  ser\'ice 
that  allows  customers  to  convenientlv 
and  securely  register,  access,  and  pay 
their  bills  through  the  Postal  Ser\'ice's 
WEB  site  fhttp://i\-w'\v. usps.com).  This 
notice  establishes  a  new  Privacy  Act 
system  of  records.  USPS  040.060. 
Customer  Programs-Customer  Electronic 
Bill  Presentment  and  Payment  Records, 
to  cover  individuals'  records  that  are 
collected  and  maintained  as  a  result  of 
providing  that  service. 

To  use  the  EBP  service,  a  customer 
registers  once  by  providing  identif\'ing 
information,  such  as  name,  address, 
date  of  birth,  telephone  numbers,  and  e- 
mail  address,  that  will  be  maintained  in 
the  system  for  that  customer's 
transactions.  Confirmation  of 
registration  and  verification  of  the 
accuracy  of  information  collected  is  sent 
by  mail.  Once  registered,  the  customer 
can  view  all  of  his  or  her  bill  summaries 
that  are  registered  with  the  service  and 
navigate  where  applicable  to  the 
provider's  or  biller's  site  to  obtain 
details  of  a  particular  bill.  The  customer 
then  can  return  to  the  EBP  service  to 
pay  that  bill  or  any  bills  listed  on  the 
bill  summary  page.  The  EBP  service  also 
allows  a  customer  to  order  the  payment 
of  a  bill  not  registered  with  the  service 
by  providing  the  limited  information 
needed  for  payment. 

General  routine  use  statements  b.  e.  f. 
and  j  listed  in  the  prefatory  statement  at 
the  beginning  of  the  Postal  Sendee's 
published  system  notices  apply  to  this 
system  in  that  they  are  disclosures 
routinely  necessary-  to  conduct  business. 
These  include  the  need  to  disclose  in 
litigation  involving  the  Postal  Ser\'ice; 
to  a  contractor  fulfilling  an  agency 
function:  to  a  congressional  office  at  the 
request  of  the  record's  subject:  and  to 
outside  auditors  in  connection  with  an 
audit  of  Postal  Service  finances.  These 
general  routine  uses  were  last  published 
in  the  Federal  Register  on  October  26. 
1989  (54  FR  43654-43655). 

In  addition,  five  routine  uses  have 
been  added.  Routine  use  No.  1  permits 
disclosure  to  the  Postal  Service 
contractor  who  is  providing  bill 
payment  and  customer  support  services 
for  EBP.  Routine  use  No.  2  permits 
disclosure  to  a  payee  or  financial 
institution  to  resolve  payment-posting 
problems.  Routine  use  No.  3  permits 
disclosure  to  an  authorized  credit 
bureau  for  the  purpose  of  identity 
verification.  Routine  use  No.  4  permits 
disclosure  for  law  enforcement  purposes 
only  pursuant  to  a  federal  search 
warrant.  Routine  use  No.  5  permits 
disclosure  pursuant  to  a  federal  court 
order. 

The  new  system  is  not  expected  to 
have  an  adverse  effect  on  individual 
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privacy  rights.  The  contractor  that 
maintains  information  collected  by  this 
system  is  made  subject  to  the  Privacy 
Act  in  accordance  with  subsection  (m) 
of  the  Act  (which  applies  when  the 
agency  provides  by  con^tract  .ft)r  the 
operation  of  a  system  of  records  to 
accomplish  an  agency  function)  and  is 
required  to  apply  appropriate 
protections  subject  to  audit  and 
inspection  by  the  Postal  Inspection 
Service.  Procedures  are  in  place  to 
verifv'  identity  of  individuals,  the 
accuracy  of  information  maintained, 
and  the  security  of  information 
maintained  and  transmitted. 

Customers  using  the  EBP  ser\ice  must 
agree  to  the  following  terms  and 
conditions: 

•  The  Postal  Service  can  deny 
enrollment  to  a  customer  if  the 
customers  identity  or  other  information 
cannot  be  verified. 

•  The  Postal  Service  requires 
customers  to  protect  their  bill  payment 
password  and  not  to  share  it  with 
others 

•  The  Postal  Service  requires 
customers  to  report  anv  suspected 
compromise  of  the  passw(jrd  quickly  to 
ensure  minimal  financial  loss. 

To  register,  a  customer  must  provide 
d  unique  user  name  and  password. 
Confirmation  of  registration  is  current  K 
sent  b\-  mail  to  ensure  the  customer's 
identitv  and  the  accuracy  of  information 
c:ollected  bv  the  use  of  a  one-time 
pavment  activation  code  assigned  to  the 
customer,  which  must  be  entered  before 
a  pavment  c:an  be  initiated,  The  code  is 
entered  onlv  once.  In  the  near  future, 
identity  confirmation  will  be  conducted 
online 

Security  controls  have  been  applied  to 
protect  the  information  during 
transmission  and  physical  maintenance 
The  svstem  will  be  housed  in  a 
restricted  area  with  access  controlled  by 
an  installed  security  software  package, 
the  use  of  logon  identifications  and 
passwords,  and  operating  system 
controls.  Information  is  transmitted  in  a 
secure  session  established  by  Secure 
Socket  Layer  or  equivalent  technology. 
These  technologies  enc:rypt  or  scramble 
the  transmitted  information  so  it  is 
virtually  impossible  for  anyone  other 
than  the  Postal  Service  and  its  provider 
or  biller  to  read  it 

Pursuant  to  3  U.S.C.  552a{e)(  1 1 ). 
interested  persons  are  invited  to  submit 
written  comments  on  this  notice.  A 
report  of  the  following  now  system  of 
records  has  been  sent  to  Congress  and 
to  the  Office  of  Management  and  Budget 
for  their  evaluation. 


USPS  040.060 

SYSTEM  NAME: 

Customer  Programs-Customer 
Electronic  Bill  Presentment  and 
Pavment  Records,  USPS  040.060. 

SYSTEM  location: 

Postal  Service  Headquarters  and 
contractor  site. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Customers  who  use  the  Postal 
Service's  electronic  bill  presentment 
and  payment  (EBP)  service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Registration  information  includes 
customer  name,  address,  date  of  birth, 
driver's  license  number,  home  and  work 
phone  numbers,  e-mail  address,  EBP 
service  billing  information  (checking 
account  number  and  bank  routing 
number).  EBP  service  user  name/ID  and 
password,  consumer's  billers  registered 
with  service,  bill  detail,  and  bill 
summaries.  Customer  social  security 
numbers  are  collected  but  not  retained 
by  the  Postal  Service;  they  are  used  to 
confirm  customer  identity  at  time  of 
registration. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

39  U.S.C.  -lOl  and  404. 

PURPOSE(S): 

Information  in  this  system  is  used  to 
pro\ide  electronic  bill  presentment  and 
pavment  services  to  Postal  Service 
(  ustomers 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  routine  use  statements  b,  e.  f. 
and  j  listed  in  the  prefatory  statement  at 
the  beginning  of  the  Postal  Service's 
published  svstem  notices  apply  to  this 
svstem.  Other  routine  uses  are  as 
follows: 

1.  Information  from  this  sy.stem  may 
be  disclosed  to  a  service  provider  under 
contract  with  the  Postal  Service  for  the 
purpose  of  providing  electronic  bill 
presentment  and  payment  service  and 
customer  service  support  services. 

2.  Information  from  this  system  may 
be  disc:losed  to  a  payee  or  financial 
institution  for  purposes  of  resolving 
payment-posting  questions  or 
discrepancies  and  questions  regarding 
status  of  electronic  bill  payments. 

3.  Information  from  this  system  may 
be  disclosed  to  an  authorized  credit 
bureau  for  the  purpose  of  verifying 
identitv  and  for  determining  the  risk 
limits  to  be  applied  to  each  subscriber. 

4.  Information  from  this  system  may 
be  disclosed  for  law  enforcement 


purposes  to  a  government  agency,  either 
federal,  state,  local,  or  foreign,  only 
pursuant  to  a  federal  warrant  duly 
issued  under  Rule  41  of  the  Federal 
Rules  of  Criminal  Procedure.  See 
Administrative  Support  Manual  (ASM) 
274.6  for  procedures  relating  to  search 
warrants. 

5.  Information  from  this  system  may 
be  disclosed  pursuant  to  the  order  of  a 
federal  court  of  competent  jurisdiction. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  database,  computer 
storage  media,  and  microfiche. 

RETRIEV  ABILITY: 

The  service  provider  retrieves 
information  by  customer  identification 
number.  The  Postal  Service  retrieves 
information  by  customer  name  and 
address. 

SAFEGUARDS: 

Computer  storage  tapes  and  disks  are 
maintained  in  locked  filing  cabinets  in 
controUed-access  areas  or  under  general 
scrutiny  of  the  service  provider  program 
personnel.  Computers  containing 
information  are  located  in  controlled- 
access  areas  with  personnel  access 
controlled  by  a  cipher  lock  system,  card 
key  system,  or  other  physical  access 
control  method,  as  appropriate. 
Authorized  persons  must  be  identified 
by  a  badge.  Computer  systems  are 
protected  with  an  installed  security 
software  package,  computer  logon 
identifications  and  operating  system 
controls  including  access  controls, 
terminal  and  user  identifications,  and 
file  management.  Online  data 
transmission  is  protected  by  encryption. 
Contractors  must  provide  similar 
protection  subject  to  an  operational 
security  compliance  review  by  the 
Postal  Inspection  Service. 

RETENTION  AND  DISPOSAL: 

1.  For  active  subscribers,  the  personal 
enrollment  data  [e.g..  name  and  address) 
is  retained  as  long  as  the  subscriber's 
account  is  active,  and  is  archived  for 
seven  (7)  years  after  the  subscriber's 
account  ceases  to  be  active.  For  non- 
active  subscribers,  the  personal 
enrollment  data  collected  at  the  time  of 
enrollment  is  archived  for  seven  (7) 
years  after  the  ser\'ice  is  canceled. 

2.  Payment  History  includes  paid, 
canceled,  and  failed  payments.  Account 
Banking  data  includes  Demand  Deposit 
Account  (DDA)  number  and  routing 
number.  This  information  is  maintained 
for  six  (6)  months  online  and  is  then 
archived  to  magnetic  tape  for  seven  (7) 
years  from  the  date  of  processing. 
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3.  Billing  summary  data  includes  bill 
due  date,  bill  amount,  biller 
information,  biller  representation  of 
account  number,  cind  the  various  status 
indicators  (scheduled,  in  progress,  etc.). 
This  information  is  stored  on  magnetic 
tape  for  two  (2)  years  from  the  date  of 
processing. 

4.  At  the  end  of  each  record  retention 
period,  the  data  on  tape  is  destroyed  by 
over-recording. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Senior  Vice  President,  Corporate  and 
Business  Development,  United  States 
Postal  Ser\ice,  475  L'Enfant  Plaza  SW., 
Washington  DC  20260-5130. 

NOTIFICATION  PROCEDURE: 

Individuals  wanting  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to  the  system 
manager(s).  Inquiries  must  contain 
name  and  address  or  other  identifying 
information. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedures  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  furnished  by  record 
subjects  and  billers. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

|FR  Dot:.  00-32959  Filed  12-26-00;  8:45  am] 

BILLING  CODE  7710-1 2-P 


POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

AGENCY:  Postal  Service, 

ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  This  document  publishes 
notice  of  a  new  Privacy  Act  system  of 
records,  USPS  050.080.  Finaiice 
Records-Suspicious  Transaction 
Reports.  The  new  system  contains 
personal  information  about  postal 
customers  who  purchase  or  receive 
money  orders,  wire  transfers,  or  stored 
value  cards  in  a  manner  considered  to 
be  suspicious  according  to  the 
provisions  of  the  Bank  Secrecy  Act,  31 
U.S.C.  5311  etseq. 

DATES:  Any  interested  party  may  submit 
written  comments  on  the  new  system  of 


records.  This  system  will  become 
effective  without  further  notice 
February  5,  2001  unless  comments 
received  on  or  before  this  date  result  in 
a  contrary  determination. 

ADDRESSES:  Written  comments  on  this 
notice  should  be  mailed  or  delivered  to 
Finance  Administration/FOIA,  United 
States  Postal  Service,  475  L'Enfant  Plaza 
SW,  RM  8141,  Washington.  DC  20260- 
5202.  Copies  of  all  written  comments 
will  be  available  at  the  above  address  for 
public  inspection  and  photocopying 
between  8  a.m.  and  4:45  p.m.,  Monday 
through  Friday. 

FCR  FURTHER  INFORMATION  CONTACT: 

Henry  Gibson  (202) 268-4203. 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  will  collect  and  maintain 
information  about  some  of  its  customers 
to  meet  one  of  the  requirements  of  the 
Federal  Bank  Secrecy  Act.  That  law  is 
designed  to  detect  and  deter  money 
laundering.  The  intent  of  the  law  is  to 
require  banks  and  money  services 
businesses  to  obtain,  maintain,  and/or 
report  to  the  Department  of  Treasury 
certain  identifying  information  about 
individuals  who  purchase  financial 
instruments  in  a  manner  that  raises  a 
good  faith  suspicion  of  violation  of  laws 
and  regulations  dealing  with  money 
laundering  pursuant  to  the  provisions  of 
the  Bank  Secrecy  Act.  The  Postal 
Service  is  named  as  an  entity  that  must 
comply  with  that  law  (31  U.S.C. 
5312(aK2)(V)).  The  Postal  Service  will 
maintain  information  about  a  purchaser 
of  money  orders,  wire  transfers,  or 
stored  value  cards  if  a  Postal  Service 
employee  knows,  or  has  a  good  faith 
reason  to  believe,  that  the  purchaser  is 
involved  in  activity  that  might  be  in 
violation  of  law  or  regulation.  The 
Postal  Service  is  establishing  this  group 
of  records  as  a  system  of  records  subject 
to  the  Privacy  Act. 

Computer  and  printed  records  are 
maintained  in  a  secured  computer 
complex,  with  physical,  administrative, 
and  software  controls.  Access  to  areas 
within  the  complex  where  these  records 
are  maintained  is  restricted  with  card 
keys.  Access  within  the  area  is  further 
restricted  to  authorized  personnel  with 
an  official  need  to  know. 

Pursuant  to  5  U.S.C.  552a(e)(ll), 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on 
this  notice.  A  report  of  the  following 
proposed  system  has  been  sent  to 
Congress  and  to  the  Office  of 
Management  and  Budget  for  their 
evaluation. 


USPS  050.080 

SYSTEM  NAME: 

Finance  Records-Suspicious 
Transaction  Reports,  050.080 

SYSTEM  LOCATION: 

Finance.  Headquarters,  and  St.  Louis 
BSA  Support  Group,  St.  Louis. 
Missouri. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Postal  Service  customers  who 
purchase  money  orders,  wire  transfers, 
or  stored  value  cards  in  a  suspicious 
manner  under  the  provisions  of  the 
Bank  Secrecy  Act,  31  U.S.C.  5311.  et 
seq. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address.  Social  Security 
number,  alien  registration  number,  tax 
identification  number,  passport  number, 
date  of  birth,  photo  identification 
number  and  type  (e.g.,  driver's  license, 
passport,  military  ID),  bank  account 
number,  and  amount  of  transaction  are 
collected  on  PS  Form  8105-B. 
Regulations  under  the  Bank  Secrecy  Act 
require  that  customer's  identifying 
information,  including  the  customer's 
Social  Security  number,  be  collected. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  5318(g)(1), 

PURPOSE(S): 

Under  the  provisions  of  the  Bank 
Secrecy  Act,  the  system  will  be  used  to 
obtain  and  maintain  identifying 
information  on  Postal  Service  customers 
who  purchase  money  orders,  wire 
transfers,  or  stored  value  cards  in  a 
manner  raising  a  good  faith  suspicion  of 
money  laundering  and  to  comph  with 
the  reporting  requirements  of  the  Bank 
Secrecy  Act. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

General  routine  use  statements  a.  b,  c, 
d.  e,  f,  g.  h,  and  j  listed  in  the  prefatory' 
statement  at  the  beginning  of  the  Postal 
Service's  published  svstem  notices 
apply  to  this  system.  Other  routine  uses 
follow: 

1.  Information  may  be  disclosed  to  the 
U.S.  Department  of  Treasury-,  the  U.S. 
Justice  Department,  and  federal  law 
enforcement  agencies  pursuant  to  the 
provisions  of  the  Federal  Bank  Secrecy 
Act.  as  codified  in  section  5318  of  Title 
31  of  the  U.S.  Code. 

2.  Information  from  this  system  may 
be  disclosed  to  a  foreign  entity  under 
agreement  with  the  Postal  Sen'ice  to 
distribute  money  orders  and  transfer 
funds. 
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POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 
STORAGE: 

Paper  and  computer  storage  media. 

RETRIEVAWLrrV: 

Bv  name  and  other  unique  identifier. 

SAFEGUARDS: 

Printed  records  and  computers 

containing  mformation  within  this 
system  of  records  are  maintained  in  a 
building  with  controlled  access.  To  gain 
access  to  the  building  and  access  to 
controlled  areas  within  the  building, 
individuals  must  have  authorized 
badges  and /or  card  keys.  (Computer 
systems  are  protected  with  an  installed 
security  software  package,  the  use  of 
computer  log-on  IDs.  and  operating 
system  controls. 

RETENTION  AND  DISPOSAL: 

PS  Forms  8105-B  will  be  destroyed 
either  by  shredding,  burning,  or  other 
acceptable  method  of  destruction  five 
(5)  years  from  the  end  of  the  accounting 
period  in  which  they  were  created. 
Related  automated  information  will  be 
retained  for  the  same  period  and  purged 
from  the  system  quarterly  after  the  date 
of  creation. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Financial  Officer.  Finance.  U.S. 
Postal  Service.  475  L'Enfant  Plaza  SW. 
Washington,  DC  20260-5000. 

NOTIFICATION  PROCEDURE: 

While  the  Privacy  Act  provides  for  the 
release  of  certain  information,  the 
portion  of  the  Bank  Secrecy  Act  dealing 
with  suspicious  activity  states  a 
financial  institution  {in  this  case  the 
Postal  Servicel  may  not  notif\-  any 
person  involved  in  the  suspicious 
transaction  that  the  transaction  has  been 
reported  (31  U.S.C.  5318(g)(2)). 
Therefore,  it  would  be  contrary  to  the 
statutory'  mandates  concerning 
collection  of  this  information  to  provide 
notification  thereof.  It  is  the  Postal 
Service's  understanding  that  the  "non- 
notification" clause  in  the  Bank  Secrecy 
Act  supercedes  the  provision  for  the 
release  of  information  in  the  Privacy 
Act.  Therefore,  this  system  has  been 
exempted  from  the  notification,  access, 
and  amendment  requirements  of  the 
Privacy  Act  bv  regulation  set  out  as  39 
CFR  266  9. 

RECORD  ACCESS  PROCEDURES: 
See  Notification  Procedure  above. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedures  above. 


RECORD  SOURCE  CATEGORIES: 

Information  resident  in  this  system  of 
records  is  provided  through  transaction 
analysis  and  by  postal  employees  in 
accordance  with  the  provisions  of  the 
Bank  Secrecy  Act. 

SYSTEM  EXEMPTED  FROM  CSRTAIN  PROVISIONS 
OF  THE  ACT: 

The  Postal  Service  has  established 
regulations  at  39  CFR  266.9  that  exempt 
information  contained  in  this  system  of 
records  from  various  provisions  of  the 
Privacy  Act  in  order  to  conform  to  the 
prohibition  in  the  Bank  Secrecy  Act.  31 
U.S.C.  5318(g)(2).  against  notification  of 
the  individual  that  a  suspicious 
transaction  has  been  reported. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

|FR  no(    ()0-:i2<161  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  7710-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services.  Washington, 
DC  20549. 

Extension:  Industry  Guides,  SEC  File 
No,  270-69.  OMB  Control  No.  3235- 
0069:  Notice  of  Exempt  Roll-Up 
Preliminary  Clommiinication,  SEC  File 
No.  270-396.  OMB  Control  No.  3235- 
0452. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Industry'  Guides  are  used  by 
registrants  in  certain  specified 
indu.stries  as  disclosure  guidelines  in 
preparing  Securities  Act  of  1933 
(  "Securities  Act")  and  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
registration  statements  as  well  as  other 
Exchange  Act  filings.  The  Commission 
estimates  for  administrative  purposes 
only,  that  the  total  annual  burden  with 
respect  to  the  Industry  Guides  is  one 
hour.  The  Industry  Guides  do  not 
directly  impose  any  disclosure  burden. 

A  Notice  of  Exempt  Preliminary  Roll- 
Up  Communication  ("Notice")  is 
required  to  be  filed  by  a  person  making 


such  a  communication  by  Exchange  Act 
Rules  14a-2(h)(4)  and  14a-6(a).  The 
Notice  provides  public  information 
regarding  the  person's  ownership 
interest  and  any  potential  conflicts  of 
interest.  The  Notice  takes  approximately 
.25  hours  per  response  and  is  filed  by 
4  respondents  for  a  total  of  1  annual 
burden  hour. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission.  450  5th  Street, 
NW.,  Washington.  DC  20549. 

Dated:  December  13,  2000. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  00-32943  Filed  12-25-00;  8:45  am) 

BILLING  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43736;  File  No.  SR-Amex- 
99-16] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC 
Relating  to  Amex  Rule  1 08,  Priority  and 
Parity  at  Openings 

Df(  ember  18.  2000. 

On  April  28,  1999.  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
(  "Commission"  or  "SEC")  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
(  "Act") '  and  Rule  19b-4  thereunder.- 
relating  to  Amex  Rule  108.  Priority  and 
Parity  at  Openings.  On  July  13.  1999. 
the  Amex  filed  an  amendment  to  the 


'  15  U.S.C.  78s(b)(l), 
-'17  CFR  240.19b-l. 
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proposed  rule  change.^  Notice  of  the 
proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 
Register  on  February  28,  2000."  The 
Commission  received  one  comment 
letter  regarding  the  proposal.^  This 
order  approves  the  proposed  rule 
change,  as  amended. 

I.  Introduction  and  Background 

The  proposed  rule  change  would 
amend  Amex  Rule  108,  Priority  and 
Parity  at  Openings,  by  adding 
Commentary  .02  to  modify  procedures 
applicable  to  proprietary  orders  sent  by 
market  makers  in  other  Intermarket 
Trading  System  ("ITS")  participant 
markets  to  the  Amex  by  means  of  the 
Common  Message  Switch  ("CMS")  and 
Amex  Order  File  ("AOF")  or  through  a 
floor  broker  before  an  ITS  pre-opening 
notification  or  indication  of  an 
anticipated  opening  price  range  is 
issued  by  the  Exchange  specialist. 

Presently,  the  Amex  pre-opening 
procedures  allow  market  makers  on 
other  ITS  participant  markets  to  enter 
orders  into  CMS  and  AOF  or  through  a 
floor  broker  for  their  own  account  before 
an  indication  or  ITS  pre-opening 
notification  is  issued,  and  then  to 
receive  an  execution  in  full  at  the 
opening  price  (or  the  re-opening  price 
following  a  halt  or  suspension  in 
trading). 

n.  Description  of  the  Proposal 

Proposed  Commentary  .02  to  Amex 
Rule  108,  would  set  forti  procedures 
that  apply  to  an  order  for  the  account  of 
market  makers  on  another  ITS 
participating  market  center  entered  on 
the  Exchange  before  the  Amex  specialist 
issues  an  ITS  pre-opening  notification 
or  an  indication  through  the 
Consolidated  Tape.  Paragraph  (a)  would 
provide  that  the  Amex  specialist  would 
not  be  required  to  execute  such  orders 
if  they  would  add  to  the  imbalance  at 
the  opening  or  re-opening,  but  the 
specialist  could  execute  all  or  part  of 
such  orders  in  his  or  her  discretion,  and 
any  portion  not  executed  at  the  opening 
or  re-opening  would  be  canceled. 
Paragraph  (b)  would  provide  that,  if 
such  orders  would  offset  the  imbalance, 
the  Amex  specialist  may  take  or  supply 


'  See  Letter  from  William  Floyd-Jones.  Assistant 
Ceiieral  Counsel.  .\mex.  to  Michael  Walinskas. 
.\ssociate  Director,  Division  of  Market  Regulation 
I'Di  vision  ").  Commission  (July  8.  1999) 
(  '.Amendment  No.  1").  Amendment  No  1  replaces 
and  supercedes  the  original  Tding. 

■•  Securities  Exchange  Act  Release  No.  42441 
|Febniar>  18.  2000).  65  FR  10571  (February  28. 
2000)  (SR-Amex-99-16). 

'  See  Letter  from  Peter  G.  Armstrong.  Vice 
President.  San  Francisco  Equity  Operations.  Pacific 
Exchange.  Inc.  (  "PCX")  to  Jonathan  G.  Katz. 
Secretary .  Commission.  (April  7.  2000). 


as  principal  50  percent  of  the  imbalance 
at  the  opening  price,  rounded  up  or 
down  to  avoid  allocation  of  odd-lots. 
Where  orders  have  been  received  from 
more  than  one  market  maker,  the  Amex 
specialist  would  allocate  the  remaining 
imbalance  among  them  in  proportion  to 
the  amount  that  each  obligated  itself  to 
take  or  supply.  For  purposes  of 
paragraph  (b),  multiple  market  makers, 
in  the  same  security  in  the  same  market 
would  be  deemed  to  be  a  single  market 
maker.  Paragraph  (c)  would  note  that 
Paragraphs  (a)  and  (b)  of  Commentary 
.02  would  only  apply  if  the  Amex 
specialist  issues  an  ITS  pre-opening 
notification  or  indication  through  the 
Consolidated  Tape.  Paragraph  (d)  would 
provide  that  proprietary  orders  from 
market  makers  in  other  ITS  participant 
markets  shall  be  marked  and  identified 
as  such. 

ni.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change.**  In  general,  the  Commenter 
stated  that  the  proposed  rule  change 
would  place  an  unnecessary  burden  on 
competition,  hinder,  rather  than 
ifacilitate.  transactions  in  secmities. 
create  an  obstacle  to  price  discovery  at 
the  opening,  and  serve  to  restrict  rather 
than  to  promote  a  free  and  open 
market.^ 

Specifically,  the  Commenter  stated 
that  under  the  Amex's  current  practice, 
the  Amex  specialist  is  able  to  allow  the 
full  supply  and  demand  for  the  security 
to  determine  the  opening  price  because 
all  trading  interests  are  aggregated  at  the 
opening,  including  proprietary'  orders  of 
other  market  makers.  However,  the 
Commenter  opined  that  allowing  the 
Amex  specialist  to  reject  orders  of 
regional  specialists  is  contrary  to  the 
concept  of  a  national  market  system 
because  it  singles  out  a  particular  form 
of  trading  interest  for  exclusion  from  the 
opening.** 

In  addition,  the  Commenter  stated 
that  the  proposal,  if  approved,  would 
allow  Amex  specialists,  upon  issuance 
of  a  pre-opening  indication,  to  exclude 
proprietary  trading  interest  if  it 
increases  an  imbalance,  even  if  such 
interest  was  entered  before  an 
indication  was  published.  As  a  result, 
the  proposal  would  hinder  price 
discover^',  and  by  discriminating  against 
regional  exchange  specialists,  might 
further  fragment  the  National  Market 
System  ("NMS")« 


The  Commenter  stated  that  the 
proposal  would  impose  an  uiuiecessani' 
burden  on  regional  specialists,  who. 
believing  that  they  have  taken 
appropriate  steps  to  minimize  risk 
exposure  in  given  issues  prior  to  the 
opening  by  entering  orders  on  the  Amex 
for  execution  at  the  opening,  would  find 
it  necessar>'  to  monitor  the  Amex  market 
for  the  possibility  of  a  pre-opening 
indication.  The  specialist  would  then 
have  to  cancel  orders  out  of  the  Amex 
system  and  re-enter  trading  interest 
through  ITS  to  ensure  participation  in 
the  opening.  The  Commenter  further 
opined  creating  additional  differences 
between  the  pre-opening  procedures  on 
the  Amex  and  the  NYSE  would  be 
overly  burdensome.'" 

The  Commenter  recommended  that 
the  Commission  not  approve  the  Amex's 
proposed  rule  change,  in  order  to  avoid 
unfciir  discrimination,  obstacles  to  price 
discoverv'  and  transactions  of  regional 
specialists,  and  further  fragmentation  of 
theNMS." 

The  Amex  responded  by  stating  that 
(1)  the  proposal  would  benefit  investors; 
emd  (2)  the  proposed  procedures  have 
already  been  reviewed  and  approved  by 
the  Commission  in  the  context  of 
interest  of  market  makers  on  other  ITS 
participant  markets  that  is  sent  to  the 
Amex  after  an  indication  or  pre-opening 
notification. '2 

In  response  to  the  Commenter's  issues 
regarding  price  discovery', 
discrimination,  and  uimecessar}'  burden 
on  competition,  the  Amex  stated  that 
the  proposed  procedures  are  comparable 
to  those  already  in  effect  at  the  Amex 
and  other  markets  for  pre-opening 
interest  sent  by  ITS  Participants  after  a 
pre-opening  notification  or  indication 
has  been  sent  by  the  Exchange. ' '  The 
Amex  stated  that  applying  the  proposed 
procedures  to  the  orders  of  the  market 
makers  before,  rather  than  after,  an 
indication  or  pre-opening  notification 
does  not  place  any  burden  on 
transactions  in  securities  that  the 
Commission  has  not  already  reviewed 
and  approved.''*  The  Amex  believes  it  is 
therefore  reasonable  and  consistent  with 
the  Act  to  conform  the  procedures  for 
handling  orders  that  are  received  before 
a  notification  or  indication  to  the 
procedures  that  would  apply  to  interest 


'■See  note  5.  sufjm 
'  See  note  5.  .supra,  p    1 
"  See  note  5.  supra,  p.  2. 
"See  note  5.  supra,  p.  2. 


'"See  note  5.  supra,  p.  2. 

"  See  note  5,  supra,  p.  3. 

"  See  Letter  hi'tn  Bill  Floyd-lones.  .Assistant 
General  Counsel.  .Amex.  to  Kalherine  England. 
Assistant  Director.  Division.  Commission  (July  28. 
2000). 

"W.  atp.l. 

'*  Sep  ITS  Plan.  Exhibit  A,  Paragraph  (b)(i)(B). 
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received  after  a  pre-opening  notification 
or  indication. '"' 

In  response  to  the  issue  of  further 
fragmentation  of  the  NMS.  the  Amex 
provided  an  illustration  in  which  a 
riskless  principal  transaction  by  a 
market  maker  on  other  ITS  participant 
markets  may  result  in  a  double  printing 
of  trades  and  a  misleading  appearance 
of  activity  in  a  stock."'  The  Amox  states 
that  the  practice,  along  with  the 
generation  of  tape  revenue  for  the 
regional  e.xchange,  which  is  used  to 
subsidize  cash  payments  for  order  flow 
arrangements,  may  lead  to  further 
fragmentation  in  the  market.  However, 
the  Amex  opined  the  proposal  would 
reduce  fragmentation  and  enhance  price 
discovery  at  openings  and  re-openings 
because  the  proposal  is  designed  to  help 
provide  moire  accurate  pricing  at  the 
opening.'" 

Finally,  the  Amex  noted  that  the 
proposal  made  no  changes  in  the 
procedures  for  handling  specific 
customer  orders  or  net  imbalances  or 
agencv  interest.'"  If  a  specialist  on  a 
regional  market  is  unable  to  execute  the 
agency  orders,  he  or  she  may  send  the 
orders  via  an  ITS  commitment  to  the 
Amex  at  no  charge  to  the  regional 
specialist  and  those  orders  will  be 
treated  as  any  other  customer  orders  at 
the  Amex.  The  Amex  believes  that  the 
proposal  will  neither  impede  price 
discovery  nor  increase  market 
fragmentation  so  long  as  the  regional 
specialist  continues  to  send  orders  that 
the  regional  specialist  is  either  unable  or 
unwilling  to  execute,  to  the  Exchange 
via  ITS.'  '  The  Amex  also  noted  that  the 
proposal  would  only  affect  the 
occasional  regional  specialist 
proprietary  order.-" 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposal  is  consistent 
with  the  requirements  of  Section  6[b)  of 
the  Act  in  general,-'  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act,--' 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
respect  to  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 


Sfp  note  12.  supra,  p.  1 
"See  note  12.  supra,  pp,  2-3. 
■'  See  note  12.  supra,  p.  2. 
' »  See  note  1 2.  supra,  p.  2.  These  are  two  of  the 
three  types  of  orders  that  PCX  sends  to  the  Amex. 
'•See  note  12.  supra,  p.  2. 
'"See  note  12,  supra,  p.  2. 
"  15  U.S.C.  78flb). 
"15U.S.C78f(b)(5). 


system,  and  in  general,  to  protect 
investors  and  the  public  interest,-' 

The  Commission  also  finds  that  the 
changes  are  consistent  with  Section 
1 1  A(a)(  1  )(D)  of  the  Act,--»  in  that  the 
linking  of  markets  for  qualified 
securities  though  communication  and 
data  processing  facilities  should  help  to 
foster  efficiency,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors'  orders,  and 
contribute  to  the  best  execution  of  such 
orders. 

In  determining  that  the  proposed 
procedures  that  apply  to  orders  entered 
on  the  Exchange  before  the  Amex 
specialist  issues  an  ITS  pre-opening 
notification  or  indication  through  the 
Consolidated  Tape  are  reasonable  and 
consistent  with  Section  6(b)(5)  -''  and 
nA(a)(l)(D) -'•  of  the  Act,  the 
Commission  has  considered  carefully 
the  Commenter's  concerns  that  the 
proposed  procedure  place  an 
unnecessary  burden  on  competition, 
hinder  transactions  in  securities,  create 
obstacles  to  price  discovery  and  restrict 
rather  than  promote  a  free  and  open 
market.  The  Commission  is  not 
persuaded  by  these  arguments.  The 
proposed  procedures  should  reduce  the 
imbalances  of  buy  or  sell  orders  at 
openings  or  re-openings,  and  decrease 
the  market  risk  on  the  Amex  specialist, 
thus  helping  to  facilitate  orderly 
openings  and  re-openings.  In  addition, 
the  orders  of  market  makers  in  other  ITS 
participant  markets  entered  before  an 
indication  or  pre-opening  notification 
has  been  sent  will  be  treated  in  a 
manner  comparable  to  the  manner  such 
orders  would  be  handled  pursuant  to 
the  ITS  Plan  if  they  were  entered  after 
an  indication  or  pre-opening 
notification. 

The  Commission  also  has  considered 
carefully  the  Commenter's  concern  of 
further  market  fragmentation  because  of 
discrimination  against  regional 
exchange  specialists.  The  Commission 
believes  that  the  proposed  procedures 
will  help  to  contribute  to  enhance 
execution  of  orders  and  foster 
cooperation  and  coordination  with  other 
ITS  participant  markets  because  the 
proposal  is  designed  to  promote 
acc:urate  pricing  at  the  opening:  orders 
of  market  makers  in  other  ITS 
participant  markets  would  be  executed 
in  accordance  with  the  current 
procedures  if  the  Amex  specialist  does 


• '  hi  approving  the  propo.sal.  the  Commission  has 
considered  the  ride  s  impact  on  efficiency, 
competilion,  and  capital  formation.  15  U.S.C  78c(f). 

••-15  U.S.C.  7Bk-l(a)(l)(D). 

"15  U.S.C  78f(b)(5). 

-•"15  U.S.C  78k-l(a)(l)(D|. 


not  issue  a  notice  or  indication  before 
the  opening  or  re-opening.  The  proposal 
does  not  make  any  changes  to  the 
Amex's  current  procedures  of  handling 
specific  customer  orders  or  net 
imbalances  of  agency  interest. 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,-^  that  the 
proposal,  as  amended  (SR-Amex-9i^ 
16),  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-** 

Margaret  H.  McFarland. 
Deputy  Secretan,'. 

IFR  Doc.  00-32892  Filed  12-26-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43737;  File  No.  SR-Amex- 
00-42] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange  LLC 
Relating  to  the  Auto-Ex  By-Pass 
Provisions 

De(  ember  18.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.'  and 
Rule  19b-4  thereunder,-  notice  is 
hereby  given  that  on  August  9.  2000.  the 
American  Stock  Exchange  LLC  ("Amjex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Amex.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange  LLC 
proposes  to  allow  options  orders  to  by- 
pass Auto-Ex  when  the  best  bid  or  offer 
is  represented  bv  either  a  registered 
trader  or  a  floor  broker. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
E.xchange  included  statements 
concerning  the  purpose  of  and  basis  for 


--15  n.S.C.  7Hs(bH2). 
"17CFR  200.31)- :f(a)l 
I  IStJS.C.  78s(h|(l|. 
-  17CTR240.1<Jl)r-l. 


Federal  Register / Vol.  65,  No.  249 /Wednesday,  December  27,  2000 /Notices 


81943 


the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  siunmaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements, 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  automatic  execution  system  at  the 
Exchange  (known  as  "Auto-Ex") 
provides  the  options  investor  with  an 
important  and  useful  tool  in  today's 
trading  environment,  since  the  system's 
implementation  in  1985 — for  a  limited 
number  of  option  classes  and  for  small 
orders  of  10  contracts  or  less — ^the 
Commission  has  approved  the  system's 
expansion  to  all  option  classes  baded 
and  recently  has  approved  an  increase 
of  the  maximum  permissible  order  size 
to  75  contracts. 3  Auto-Ex  provides  the 
investor  with  an  efficient  means  of 
getting  a  rapid,  guaranteed  execution  of 
a  market  or  marketable  limit  order.  In 
the  often  fast-moving  and  volatile 
environment  of  options  trading,  a 
guaranteed  and  rapid  execution  clearly 
has  value  to  an  investor.  In  fact,  an 
assured  execution  in  a  rapidly  changing 
market  and  the  avoidance  of  the 
potential  downside  risk  of  missing  the 
market  has  benefited  investors  during 
the  last  15  years.  In  addition,  automatic 
executions  have  reduced  the  costs  of 
trades  generally  and  have  enabled 
traders,  specialists  and  the  Exchange 
itself  to  better  manage  the  tremendous 
volume  of  transactions  that  our  markets 
now  regularly  experience. 

To  operate  efficiently,  Auto-Ex 
provides  that  all  customer  market  and 
marketable  limit  orders  within  the 
appropriate  size  parameters  be  executed 
at  the  prevailing  best  bid  or  offer  with 
either  the  specialist  or  a  registered 
options  trader  as  the  contra-party  to  the 
transaction.  The  specialist  in  each 
option  class  must  sign  on  and  remain  on 
Auto-Ex  every  trading  day;  registered 
trades,  on  the  other  hand,  are  not 
obligated  either  to  sign  on  or  remain  on 
Auto-Ex  in  the  option  classes  they  trade. 
When  registered  traders  have  signed  on 
to  Auto-Ex  in  a  particular  option  class, 
however,  orders  automatically  executed 
through  the  system  are  distributed  to  the 
specialist  and  registered  traders  on  a 


3  The  maximum  Auto-Ex  size  for  eligible  orders 
was  recently  increased  from  50  to  75  contracts.  See 
Securities  Exchange  Act  Release  No.  43516 
(November  3.  2000),  65  FR  69079. 


random  rotating  basis.  Thus,  a  registered 
trader  who  improves  the  market  is  not 
assured  of  being  the  contra-party  on  an 
Auto-Ex  execution  at  that  better  bid  or 
offer  because  it  may  not  be  that 
registered  traders'  turn  to  receive  the 
Auto-Ex  transaction. 

The  Exchange  is  proposing  to  expand 
its  auto-Ex  by-pass  feature  to  encourage 
further  registered  trades  to  improve  the 
quotation.  Currently,  the  by-pass  featiu-e 
provides  that  whenever  the  bid  or  offer 
in  a  specific  series  represents  a 
customer  limit  order  on  the  specialists' 
book,  or  a  better  bid  or  offer  is  being 
disseminated  by  another  options 
exchange,  market  and  marketable  limit 
orders  eligible  for  an  Auto-Ex  execution 
by-pass  the  system  and  are  routed 
instead  to  the  specialist  for  handling. 
Expanding  this  by-pass  feature  to 
include  situations  where  a  registered 
options  trader  improves  the  quotation 
would  ensure  that  registered  options 
traders  are  the  conta-party  to  any  market 
or  marketable  limit  order  that,  without 
the  by-pass  feature,  would  have  been 
executed  by  the  Auto-Ex  system. 
Registered  traders  will  now  be  assured 
that  when  they  improve  the  quotation  in 
a  given  option  series  they  can  be  the 
conta-party  to  transactions  at  the 
improved  bid  or  offer  for  Auto-Ex 
eligible  market  and  marketable  limit 
orders  in  addition  to  the  larger  size  non- 
Auto-Ex  eligible  orders  for  which  they 
currently  compete,  ff  the  registered 
trader  chooses  to  use  this  feature,  the 
size  of  their  bid  or  offer  will  have  to  be 
at  least  the  guaranteed  Auto-Ex  size  (i.e., 
currently  10  to  75  contracts,  depending 
on  the  options  class). 

The  Exchange  also  proposes  that  this 
feature  be  expanded  to  floor  brokers 
representing  customer  orders  in  the 
trading  crowd.  When  Auto-Ex  was  first 
developed  in  1985,  floor  brokers  and 
their  customers  objected  to  transactions 
occiirring  on  Auto-Ex  while  orders  they 
represented  in  the  trading  crowd  went 
unexecuted.  Floor  brokers  withdrew 
these  objections  when  they  recognized 
the  benefits  of  Auto-Ex  executions  of 
small  market  and  marketable  limit 
orders.  However,  if  registered  traders 
can  cause  orders  to  by-pass  Auto-Ex, 
floor  brokers  may  believe  that  their 
customers'  interests  are  not  being  served 
and,  therefore,  brokers  also  need  the 
capability  of  having  orders  by-pass 
Auto-Ex.  Thus,  floor  brokers  can 
improve  either  the  bid  or  the  offer  and 
be  assured  that  their  customers  will  be 
the  contra-party  to  any  market  or 
marketable  limit  orders  that  would 
otherwise  have  been  automatically 
executed  through  Auto-Ex,  Floor 
brokers  choosing  to  use  this  feature  will 
have  to  bid  or  offer  for  at  least  the 


guaranteed  Auto-Ex  size  (i.e..  currently 
10  to  75  contracts,  depending  on  the 
options  class). 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Acf  and  Section 
6(b)(5), ^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition, 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

m.  Date  of  Efiisfrtiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act, 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conmiission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 


M5  U.S.C.  78f(b). 
M5  U.S.C.  78f(b)(5). 
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with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-00— 42  and  should  be 
submitted  by  January  17,  2001. 

For  the  Commission  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authoritv  ''• 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc  00-32894  Filed  12-26-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^13738:  File  No.  SR-ISE- 
00-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by 
International  Securities  Exchange  LLC, 
Relating  to  Minimum  Activity  Fees 

December  18.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '.  and  Rule  19b—}.  thereunder. ' 
notice  is  hereby  given  that  on  December 
7,  2000.  the  International  Securities 
Exchange  LLC  ("E.xchange"  or  the 
"ISE")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  changes  to 
its  fees  regarding  inactive  memberships. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Exchange,  and  at  the  Commission. 


»17C;FR.20O30-3la)(12), 
'15  U.S.C.  78s(b)(l). 
M7CFR240  19b-4. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
tlxchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
ISE  has  prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

1   Purpose 

Currently  not  all  of  the  Exchange's 
Primary  Market  Maker  ("PMM") 
memberships  have  begun  trading  in 
their  assigned  group  of  options  ("bins"). 
The  Exchange  is  proposing  that  PMMs 
will  be  subject  to  a  $100,000  monthly 
fee  if  the  PMM  has  not  yet  opened  the 
bin  for  trading  Once  a  bin  is  opened  for 
trading,  there  will  be  a  $50,000  per 
month  minimum  fee  per  bin.  That  is,  if 
transaction  charges  with  respect  to 
trading  in  the  bid  do  not  total  $50,000 
per  month,  the  PMM  will  be  chcirged  a 
fee  equal  to  $50,000  minus  the  actual 
transaction  charges. 

These  fees  are  structured  to  provide 
the  Exchange  with  revenue  that  will,  in 
part,  help  recover  revenue  lost  due  to 
the  lack  of  trading.  In  particular,  these 
fees  will  help  recoup  lost  transaction 
and  access  charges.  The  Exchange  will 
periodically  reevaluate  these  fees  to 
maintain  the  relationship  between  the 
amount  of  the  fees  and  the  lost  revenue 
being  recouped.  These  fees  will  become 
effective  on  lanuary  1,  2001. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the 
requirements  under  Sections  6(b)(4)  and 
6(b)(5)  of  the  Act  '  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  natitmal  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  as  well  as  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 


members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization  "s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  conmients  from 
members  or  other  interested  parties. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act "  and  Rule  19b-4(f)(6)  ^ 
thereunder  because  the  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  In  addition,  the  Exchange 
provided  the  Corrmiission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  cbange,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the 
proposed  rule  change. 

A  proposed  rule  change  filed  under 
Rule  19b-^(f)(6)«  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  Rule  19b- 
4(f)(6)(iii)  ^  permits  the  Commission  to 
designate  such  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
ISE  has  requested  that  the  Commission 
accelerate  the  implementation  of  the 
proposed  rule  change  so  that  it  may  take 
effect  on  January  1,  2001.  The  ISE  ' 
represented  that  all  of  the  broker-dealers 
that  currently  anticipate  being  subject  to 
the  proposed  fee  are  represented  on 
ISE's  board  of  directors,  voted  to  adopt 
the  proposed  fee,  and  approved  its 
submission  to  the  Commission. 

On  this  basis,  the  Commission 
believes  that  it  is  consistent  with  the 


M5i;.S.C.  78f(b)(4W5) 


MS  U.S.C.  78s(b)(3)(A). 
M7CFR240,19b-4(f)(6) 
«  17  CFR  240.195-4(0(6) 
'17CFR240.19b-4(n(6)(iii). 
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protection  of  investors  and  the  public 
interest  and  does  not  impose  any 
significant  burden  on  competition  to 
allow  the  proposed  rule  change  to 
become  operative  as  of  the  date  of  this 
Order  and  be  implemented  on  January 
1,  2001.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act,^ 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conmiission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-ISE-00-26  and  should  be  submitted 
by  January  17,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  00-32893  Filed  12-26-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43749;  File  No.  SR-NASD- 
00-59] 

Self  Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
to  Permit  the  Inclusion  of  Certain  Unit 
Investment  Trusts  in  Nasdaq's  Mutual 
Fund  Quotation  Service 

December  20,  2000. 

1.  Introduction 

On  October  20,  2000,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  through  its  wholly  owned 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  piursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder, 2  a  proposed  rule  change  to 
include  certain  unit  investment  trusts 
("UTTs")  in  Nasdaq's  Mutual  Fund 
Quotation  Service  ("MFQS").  Notice  of 
the  proposed  rule  change  was  published 
for  comment  in  the  Federal  Register  on 
December  1,  2000,^  No  comments  were 
received  on  the  proposal.  On  December 
13,  2000,  Nasdaq  filed  Amendment  No. 
1  to  the  proposal.*  This  order  approves 
the  proposed  rule  change,  as  amended, 
on  an  accelerated  basis. 

n.  Description  of  the  Proposal 

Nasdaq  proposes  to  amend  NASD 
Rule  6800  to  permit  the  inclusion  of 
certain  UITs  in  the  MFQS.^  Changes 
made  by  Amendment  No.  1  are 
indicated  as  follows.  Proposed  new 


"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Comniission  has 
considered  the  proopsed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

''17CFR200.30-3(a)(12). 


>  15  U.S.C.  78s(b)(l).  ' 

'17CFR240.19b-l. 

'  See  securities  Exchange  Act  Release  No.  4361 3 
(November  22.  2000),  65  FR  75328  (December  1, 
2000). 

*  See  Letter  from  Jeffrey  S.  Davis.  Office  of 
General  Counsel.  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director.  Division  of  Market  Regulation. 
Commission  (December  13.  2000).  Amendment  No 
1  amended  the  language  of  proposed  NASD  Rule 
6800  to  reflect  that  UITs  have  "sponsors"  rather 
than  "investment  advisors"  and  that  the  assets  of 
such  trusts  are  not  "managed"  as  that  term  is 
defined  in  the  Investment  Company  Act  of  1940. 
This  is  a  technical  amendment  and  is  not  subject 
to  notice  and  comment. 

'  Section  4(2)  of  the  Investment  Company  Act  of 
1940  defines  a  Unit  Investment  Trust  as  "an 
investment  company  which  (A)  is  organized  under 
a  trust  indenture,  contract  of  custodianship  or 
agency,  or  similar  instrument.  (B)  does  not  have  a 
board  of  directors,  and  (C)  issues  onlv  redeemable 
securities,  each  of  which  represents  an  undivided 
interest  in  a  unit  of  specified  securities;  but  does 
not  include  a  voting  trust."  15  U  S.C.  80a^(2). 


language  is  in  italics;  proposed 
deletions  are  in  brackets. 


6800.  Mutual  Fund  Quotation  Service 

(a)  Description. 

The  Mutual  Fund  Quotation  Service 
collects  and  disseminates  through  The 
Nasdaq  Stock  Market  prices  for  [both] 
mutual  funds,  closed-end  funds,  [and) 
money  market  funds,  and  unit 
investment  trusts. 

(b)  Eligibility  Requirements. 

To  be  eligible  for  participation  in  the 
Mutual  Fund  Quotation  Service,  a  fund 
shall: 

(1)  be  registered  with  the  Commission 
as  an  open-end  ("open-end  fund")  or  a 
closed-end  ("closed-end  fund") 
investment  company  or  a  unit 
investment  trust  pursuant  to  the 
Investment  Company  Act  of  1940, 

(2)  execute  the  agreement  specified  by 
the  Association  relating  to  the  fund's 
obligations  under  the  Program, 

(3)  pay,  and  continue  to  pay,  the  fees 
as  set  forth  in  Rule  7090,  and 

(4)  submit  quotations  through  an 
automatic  quotation  system  operated  by 
the  Association. 

(c)  News  Media  Lists. 

(1)(A)  An  eligible  open-end  fund  shall 
be  authorized  for  inclusion  in  the  News 
Media  List  released  by  the  Association 
if  it  has  at  least  1,000  shareholders  or 
$25  million  in  net  assets. 

(B)  An  eligible  closed-end  fund  or 
unit  investment  trust  shall  be  authorized 
for  inclusion  in  the  News  Media  List 
released  by  the  Association  if  it  has  at 
least  $60  million  in  net  assets. 

(C)  Compliance  with  subparagraphs 
(1)(A)  and  (B)  shall  be  certified  by  the 
fund  to  the  Association  at  the  time  of 
initial  application  for  inclusion  in  the 
List. 

(2)(A)  An  authorized  open-end  fund 
shall  remain  included  in  the  New  Media 
List  if  it  has  [either]  at  least  750 
shareholders  or  $15  million  in  net 
assets. 

(B)  An  authorized  closed-end  fund  or 
unit  investment  trust  shall  remain 
included  in  the  News  media  List  if  it  has 
at  least  $30  million  in  net  assets. 

(C)  Compliance  with  subparagraphs 
(2)(A)  and  (B)  shall  be  certified  to  the 
Association  upon  written  request  by  the 
Association. 

(d)  Supplemental  List. 

An  eligible  open-end  fund,  [or] 
closed-end  fund  or  unit  investment  trust 
shall  be  authorized  for  inclusion  in  the 
Supplemental  List  released  to  vendors 
of  Nasdaq  Level  1  Service  if  it  meets  one 
of  the  criteria  set  out  in  subparagraph 
(1).  subparagraph  (2),  or  subpciragraph 
(3)  below: 

(1)  the  fund  or  unit  investment  trust 
has  net  assets  of  $10  million  or  more,  or 
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(2)  the  fund  or  unit  investment  trust 
has  had  two  full  years  of  operation,  or 

(3)  the  fund's  investment  adviser  or 
unit  investment  trust's  sponsor: 

(A)  is  the  investment  adviser  or 
sponsor  of  at  least  one  other  fund  or  unit 
investment  trust  that  is  listed  on  the 
Mutual  Fund  Quotation  Service  and  that 
has  net  assets  of  $10  million  or  more; 
and 

(B)  (has  at  least  $15  million  m  total 
assets  of  open-end  and  closed-end  funds 
under  management!  manages  or 
sponsors  open-end  funds,  closed-end 
funds,  or  unit  mvestment  trusts  that 
have  aggregate  assets  of  at  least  $15 
million. 
***** 

The  MFQS  was  created  to  collect  and 
to  disseminate  data  pertaining  to  the 
value  of  open-end  and  closed-end 
funds.  Currently,  the  MFQS 
disseminates  the  valuation  date  for  over 
11,000  funds  The  Service  facilitates  this 
process  by  permitting  funds  included  in 
the  Service  (or  pricing  agents  designated 
by  such  funds)  to  use  browser-based 
technology  to  transmit  directly  to 
Nasdaq  a  multitude  of  pricing 
information,  including  information 
about  a  fund's  net  asset  value,  offer 
price,  and  closing  market  price. 

Funds  must  meet  minimum  eligibilitv 
criteria  in  order  to  be  included  in  the 
MFQS.«  The  MFQS  has  two  'lists"  in 
which  a  fund  may  be  included^the 
News  Media  List  and  the  Supplemental 
List — and  each  list  has  its  own  initial 
inclusion  requirements."  In  addition, 
there  are  maintenance/continued 
inclusion  requirements  for  the  News 
Media  list  only  If  a  fund  qualifies  for 
the  News  Media  List,  pricing 
information  about  the  fund  is  eligible 
for  inclusion  in  the  fund  tables  of 
newspapers  and  is  also  eligible  for 
dissemination  over  Nasdaq's  Level  1 
Service,  which  is  distributed  bv  market 
data  vendors.  If  a  fund  qualifies  for  the 
Supplemental  List,  the  pricing 
information  about  that  fund  generally  is 
not  included  in  newspaper  fund  tables, 
but  is  disseminated  over  Nasdaq's  Level 
1  Service.  Therefore,  the  Supplemental 
List  provides  significant  visibility  for 
funds  that  do  not  otherwise  qualify  for 
inclusion  in  the  News  Media  List.  Each 
fund  incurs  an  annual  fee  for  inclusion 
in  the  Service." 

MFQS  provides  valuable  pricing 
information  for  a  large  portion  of  funds 
for  which  there  is  significant  investor 
interest,  but  it  currently  covers  no  UITs. 
According  to  data  compiled  by  the 
Investment  Company  Institute,  as  of  the 


end  of  1999.  there  were  a  total  of  10,418 
trusts  with  a  market  value  of  $94.60 
billion,  including  8,924  tax-free  bond 
trusts,  with  a  market  value  of  $25.56 
billion;  409  taxable  bond  trusts,  with  a 
market  value  of  $4.28  billion:  and  1,085 
equity  trusts,  with  a  market  vedue  of 
$64  76  billion. 

Due  to  the  similarity  in  pricing 
characteristics,  Nasdaq  proposes  to 
apply  to  LUTs  the  same  MFQS  listing 
standards  that  will  apply  to  closed-end 
mutual  funds.  To  qualify  for  initial 
inclusion  in  the  News  Media  Lists,  a 
closed-end  fund  must  have  at  least  $60 
million  in  net  assets,  and  to  remain  in 
the  News  Media  List,  a  closed-end  fund 
would  have  to  maintain  at  least  $30 
million  in  net  assets.  These  listing 
standards  are  designed  to  identify 
securities  in  which  there  is  significant 
investor  interest.  Likewise,  Nasdat^ 
would  apply  to  UITs  the  same  criteria 
for  inclusion  in  the  Supplemental  List 
as  it  applies  to  open  and  closed-end 
funds.  An  open-end  or  closed-end  fund 
qualifies  for  inclusion  in  the 
Supplemental  List  if  the  fund  has  at 
least  $10  million  in  net  assets,  or  the 
fund  has  had  two  full  years  of  operation 
or  if  the  investment  advisor  to  the  fund 
has  at  least  one  other  fund  listed  on 
MFQS  that  has  $10  million  in  assets.  In 
addition,  the  investment  advisor  must 
have  under  management  at  least  $15 
million  from  open-end,  closed-end,  or 
money-market  funds.  Managed  assets 
from  other  sources — such  as  pension 
funds — would  not  be  included  for 
purposes  of  determining  whether  the 
investment  firm  meets  the  requirement 
that  it  manage  at  least  $15  million  in 
fund-related  assets.  Nasdaq  proposes  to 
apply  the  same  three  alternative  criteria 
to  UITs.  requiring  that  they  have  $10 
million  in  assets,  be  in  operation  for  two 
full  years,  or  have  a  sponsor  with 
sufficient  fund-  or  UIT-related  assets. 

III.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  as  Amended 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association,''  and  in 
particular,  the  requirements  of  Section 
15A(b)(6)  •"  of  the  Act.  because  it  is 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
processing  information  with  respect  to 
securities,  to  remove  impediments  to 


*S««?N.'\SD  Rule  6800. 

'See  id 

■  See  NASD  Rule  7090. 


"  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule  s  impart  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

>»15U.S.C.  78o-3(b)(6). 


and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.       "• 

The  Commission  believes  that  the 
proposal,  as  amended,  will  protect 
investors  and  the  public  interest  by 
promoting  better  processing  of  fund 
pricing  information.  Specifically,  the 
Commission  notes  that  in  Section 
llA(a)(l)(C).  "  Congress  found  that  it  is 
in  the  public  interest  and  appropriate 
for  the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  and 
transactions  in  securities.  The 
Commission  believes  that  the  proposed 
rule  change  will  help  to  protect 
investors  and  the  public  interest  by 
promoting  better  processing  of  price 
information  in  UTTs.  Accordingly,  the 
Commission  believes  that  the  new 
listing  criteria  will  provide  greater 
transparency  to  the  markets  by 
providing  greater  pricing  information 
for  a  broader  base  of  investments  for 
which  there  is  significant  investor 
interest.  Nasdaq  estimates  that  nearly  all 
of  the  equity-based  UITs  that  exist  today 
would  be  eligible  for  inclusion  in  the 
MFQS  under  the  proposed  new 
standards.  The  Commission  also 
believes  the  proposed  listing  standards 
serve  as  a  means  for  the  marketplace  to 
screen  issuers  and  to  provide  listed 
status  only  to  bona  fide  investment 
companies  with  sufficient  investor  base 
and  trading  interest  to  maintain  fair  and 
orderly  markets. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register.  The 
Commission  notes  that  Nasdaq  hopes  to 
begin  including  UITs  in  the  MFQS 
beginning  on  January  1,  2001  to  enable 
investors  to  more  easily  monitor  the 
performance  of  covered  securities  on  a 
year-to-date  basis,  which  is  consistent 
with  common  practice.  Accelerated 
approval  of  the  proposed  rule  change,  as 
amended,  would  therefore  provided  this 
improvement  in  service  to  investors 
more  quickly.  Further,  proposed 
Amendment  No.  1  provides  clarity  to 
the  rule.  It  amended  the  language  of 
proposed  NASD  Rule  6800  to  reflect 
that  UITs  have  "sponsors"  rather  than 
"investment  advisors"  and  that  the 
assets  of  such  trusts  are  not  "managed" 
as  that  term  is  defined  in  the  Investment 
Company  Act  of  1940.'^  The 
Commission  believes,  therefore,  that 


■M5US.C.  78k-l(a)(l)(C) 
'2  15U.S.C.  80b-2(a)(ll). 


RiQiin 
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granting  accelerated  approval  of  the 
proposed  rule  change,  as  amended,  is 
appropriate  and  consistent  with  Section 
15A(b)(6)i3oftheAct. 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,!*  that  the 
proposed  rule  change,  SR-NASD-00- 
59.  as  amended,  be  and  hereby  is 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority.^' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  00-32944  Filed  12-26-00;  8:45  am] 

BILUNG  CODE  U10-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  Number  3500] 

Overseas  Schools  Advisory  Councilj 
Notice  of  Meeting 

The  Overseas  Schools  Advisory 
Council.  Department  of  State,  will  hold 
its  Executive  Committee  Meeting  on 
Tuesday,  January  30,  2001,  at  9:30  a.m. 
in  Conference  Room  1105,  Department 
of  State  Building,  2201  C  Street,  NW., 
Washington,  DC.  The  meeting  is  open  to 
the  public. 

The  Overseas  Schools  Advisory 
Council  works  closely  with  the  U.S. 
business  community  in  improving  those 
American-sponsored  schools  overseas, 
which  are  assisted  by  the  Department  of 
State  and  which  are  attended  by 
dependents  of  U.S.  Goverimient  families 
and  children  of  employees  of  U.S. 
corporations  and  foundations  abroad. 

This  meeting  will  deal  with  issues 
related  to  the  work  and  the  support 
provided  by  the  Overseas  Schools 
Advisory  Council  to  the  American- 
sponsored  overseas  schools.  The  agenda 
includes  a  review  of  the  recent  activities 
of  American-sponsored  overseas  schools 
and  the  overseas  schools  regional 
associations,  a  presentation  on  the 
status  of  education  in  the  United  States 
and  its  impact  on  American-sponsored 
overseas  schools,  a  review  of  the  project 
selection  process  for  the  annual  I^ogram 
of  Educational  Assistance,  and  selection 
of  projects  for  the  2001  program. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 


»*15  U.S.C.  78o-3(b)(6). 
'«15  U.S.C.  78s(b)(2). 
''*17CFR200.30-3(a)(12) 


members  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled,  and 
individual  building  passes  are  required 
for  all  attendees.  Persons  who  plan  to 
attend  should  so  advise  the  office  of  Dr. 
Keith  D,  Miller,  Department  of  State, 
Office  of  Overseas  Schools,  Room  H328, 
SA-1,  Washington.  DC  20522-0132. 
telephone  202-261-8200.  prior  to 
January  20,  2001.  Each  visitor  will  be 
asked  to  provide  a  date  of  birth  and 
Social  Security  number  at  the  time  of 
registration  and  attendance  and  must 
carry  a  valid  photo  ID  to  the  meeting. 
All  attendees  must  use  the  C  Street 
entrance  to  the  building. 

Dated:  December  11.  2000. 
Keitfa  D.  Miller, 

Executive  Secretary,  Overseas  Schools 
Advisory  Council,  U.S.  Department  of  State. 
(FK  Doc.  00-32990  Filed  12-26-00;  8:45  am] 

BILLING  CODE  4710-24-(> 


TENNESSEE  VALLEY  AUTHORiTY 

Environmentai  Assessment  or 
Environmentai  Impact  Statement  on 
Proposal  to  Transfer  710  Acres  at  Site 
of  the  Previously  Proposed  Hartsvlile 
Nuclear  Plant,  Trousdale  and  Smith 
Counties,  Tennessee 

agency:  Termessee  Valley  Authority' 

(TVA). 

action:  Notice  of  Intent. 

summary:  Members  of  the  local 
conmiunities  in  Trousdale  and  Smith 
Counties,  Tennessee  have  requested 
TVA  to  transfer  710  acres  (about  287 
hectares)  of  land  within  the  site  of  the 
formerly  proposed  Hartsville  Nuclear 
Plant  to  a  public/private  entity  for 
industrial  and  office  development,  TVA 
will  prepare  an  enviromnental 
assessment  (EA)  or  environmental 
impact  statement  (EIS)  that  assesses  the 
impacts  of  the  transfer.  We  are  inviting 
comments  concerning  the  scope  of  the 
issues  and  the  alternatives  that  should 
be  addressed  in  the  EA/EIS. 

TVA  will  begin  by  developing  an  EA 
for  the  proposed  transfer.  In  the  event 
that  information  gathered  or  analyses 
conducted  in  preparing  this  EA  indicate 
that  the  proposal  could  have  a 
significant  impact  on  the  enviroimient, 
the  agency  will  prepare  an  EIS.  If  TVA 
decides  to  prepare  an  EIS,  the  scoping 
process  now  underway  for  the  EA  will 
be  used  for  the  EIS  and  will  not  be 
repeated. 

How  and  When  to  Comment:  Send 
written  comments  to  Peter  K.  Scheffler, 
Tennessee  Valley  Authority.  400  West 
Summit  Hill  Drive.  Knoxville. 
Tennessee,  37902-1499,  Send 
comments  by  e-mail  to 


pkscheffler@tva.gov.  You  may  conunent 
by  telephone  to  TVA's  automated  voice 
niail  system  at  1-800-TVA-LAND  (882- 
5263).  Mailed  comments  should  be 
postmarked  no  later  than  30  days 
following  publication  of  this  notice  in 
the  Federal  Register  to  ensure 
consideration.  E-mailed  and  telephoned 
comments  should  be  made  no  later  than 
30  days  following  publication  to  ensure 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  You 

can  find  information  on  TVA's  web  site 
at  www.tva.gov/environment/reports. 
For  basic  project  information  you  can 
also  contact  Michael  A.  Montgomery, 
Tennessee  Valley  Authoritv.  P.O.  Box 
292409,  Nashville.  TN  37229-2409; 
615/232-6053.; 
mamontgomery@tva.gov.  For 
information  on  the  environmental 
review,  you  can  contact  Charles  L. 
McEntyre,  Tennessee  Valley  Authority, 
1101  Market  Street,  HB  2A.' 
Chattanooga,  TN  37402-2801;  423/751- 
4123;  clmcentyre@tva,gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

TVA  acquired  1 ,940  acres  (about  785 
hectares)  of  land  in  Trousdale  and 
Smith  Counties,  Tennessee,  in  the  late 
1960s  and  early  1970s  as  a  site  on  which 
to  construct  a  nuclear  power  plant.  The 
site  is  located  on  the  Cumberland  River 
on  the  north  shore  of  Old  Hickory 
Reservoir  at  approximate  river  mile  285. 
The  town  of  Hartsville  is  about  5  miles 
(8  kilometers)  northwest  of  the  site,  and 
Nashville  is  about  40  miles  (about  64 
kilometers)  southwest. 

TVA  prepared  an  EIS  for  the  proposed 
nuclear  plant  on  the  proposed  nuclear 
plant  and  made  it  available  to  the  public 
on  May  23.  1975.  Following  completion 
of  the  EIS.  TVA  began  construction  of 
the  plant,  but  did  not  complete  it.  TVA 
has  used  some  of  the  buildings  on  the 
site  for  storage  and  has  leased  other 
buildings  for  industrial  activity. 

In  the  years  since  the  plant 
construction  was  discontinued,  the  pace 
of  economic  growth  in  the  counties 
around  the  site  has  been  slow,  and  high 
unemployment  and  low  wages  continue 
to  be  problems.  Members  of  the  local 
communities  have  seen  the  largely 
undeveloped  site  of  the  proposed 
nuclear  plant  as  a  suitable  site  for  an 
industrial  and  office  park  which  would 
help  remedy  the  area's  economic 
problems.  On  June  5,  2000,  members  of 
the  local  communities  and  elected 
representatives  met  with  TVA  to  present 
the  idea  of  transferring  710  acres  (about 
287  hectares)  of  the  site  to  a  public/ 
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private  entity  for  the  park.  The 
requested  property  lies  along  the 
western  edge  of  the  nuclear  plant  site 
and  straddles  the  Trousdale/Smith 
County  line.  At  the  request  of  the 
communities.  TVA  prepared  a 
conceptual  plan  to  evaluate  the 
feasibility  of  the  requested  property  as 
an  industrial  office  park  from  an 
engineering  standpoint.  A  copy  of  the 
conceptual  plan  is  shown  on  TVAs  web 
site  at  WTA'w. tva.gov/environment/ 
reports  and  can  be  obtained  from  Mr. 
Montgomerv  or  Mr.  McEntyre 

Proposed  Issues  To  Be  Addressed 

The  EA/EIS  will  describe  and 
evaluate  the  impact  of  the  proposed 
industrial'business  park  on  the  e.xisting 
natural,  cultural,  and  socieconomic 
resources  and  conditions  in  the  project 
vicinity.  Specific  issues  will  include  air 
quality,  water  quality,  terrestrial  and 
aquatic  life,  endangered  and  threatened 
species,  wetlands,  floodplains.  historic 
and  archaeological  resources, 
(particularly  historic  properties  listed  or 
eligible  for  listing  in  the  National 
Register  of  Historic  Places),  jobs,  traffic, 
and  existing  use  of  the  park  site  for 
hunting  and  business  activity. 

Alternatives 

The  EA/EIS  will  evaluate  the  impact 
of  reasonable  alternatives.  The 
alternatives  now  being  contemplated  are 
the  transfer  of  the  710  acres  as  requested 
by  the  communities,  the  transfer  of 
individual  tracts  when  requested  for 
specific  purposes,  and  the  no-action 
alternative.  TVA  will  take  into  account 
the  potential  impacts  of  the  alternatives 
on  the  natural,  cultural,  and 
socioeconomic  resources  and 
conditions,  together  with  engineering 
and  economic  considerations,  to  select  a 
preferred  alternative.  The  preliminarv' 
identification  of  reasonable  alternatives 
and  environmental  issues  in  this  notice 
is  not  meant  to  be  exhaustive  or  final. 

Scoping  Process 

Scoping,  which  is  integral  to  the  EA/ 
EIS  process,  ensures  that:  (1)  All 
pertinent  issues  are  identified  early  and 
properly  studied.  (2)  issues  of  little 
significance  do  not  consume  substantial 
time  and  effort.  (3)  the  draft  EA/EIS  is 
thorough  and  balanced,  and  (4)  delays 
caused  by  an  inadequate  EA/EIS  are 
avoided.  TVA's  NEPA  procedures 
require  that  the  scoping  process  begin 
soon  after  a  decision  is  made  to  prepare 
an  EA  or  EIS.  to  provide  an  early  and 
open  process  for  determining  the  scope 
and  for  identifying  the  significant  issues 
related  to  a  proposed  action. 

The  scoping  process  for  this  review 
includes  specific  opportunities  for  both 


public  and  interagency  input.  In 
addition  tu  this  notice  requesting 
written  comments,  TVA  is  requesting 
comments  by  publishing  a  notice  in  area 
newspaper  and  is  placing  a  notice  on 
the  TVA  web  site  at  www.tva.gov/ 
environment/reports.  Also,  TVA  is 
distributing  information  to  and 
requesting  comments  from  the  owners 
and  (jperators  of  businesses  leasing 
buildings  on  the  site,  all  persons  who 
have  requested  permits  for  hunting  on 
the  site,  the  landowners  from  whom 
TVA  bought  of  the  site  (who  have  a  life 
estates  for  dgric;ultural  use  of  the  tracts 
they  sold),  and  other  parties  who  have 
expressed  interest  in  similar  TVA 
activities  in  middle  Tennessee.  The 
public  is  being  asked  to  submit 
comments  on  the  scope  of  this  EA/EIS 
no  later  than  30  days  after  publication 
of  this  notice  or  they  receive 
information  through  one  of  the  other 
means. 

TVA  is  also  requesting  comments 
from  federal,  state,  and  regional 
agencies,  and  Indian  tribes.  The  federal 
agencies  identified  at  this  time  for 
inclusion  in  the  interagency  scoping  are 
the  US.  Environmental  Protection 
Agency,  U.S.  Army  Corps  of  Engineers, 
and  the  U.S.  Fish  and  Wildlife  Service. 
State  agencies  include  the  Tennessee 
Department  of  Economic  and 
Community  Development,  Tennessee 
Department  of  Environment  and 
Conservation.  Tennessee  Wildlife 
Resources  Agency,  the  Tennessee  State 
Historic  Preservation  Officer,  and  the 
Teimessee  Commission  of  Indian 
Affairs.  Regional  agencies  include  the 
Mid-Cumberland  Council  of 
Governments.  Trousdale  County,  Smith 
County,  and  the  towns  of  Hartsville  and 
Carthage.  Indian  tribes  include  the 
Eastern  Band  and  United  Keetoowah 
Band  of  the  Cherokee  Indians,  the 
Cherokee  Nation  of  Oklahoma,  the 
Muscogee  (Creek)  Nation  of  Oklahoma, 
the  Absentee-Shawnee  Tribe  of 
Oklahoma,  the  Eastern  Shawnee  Tribe 
of  Oklahoma,  and  the  Poarch  Band  of 
Creek  Indians.  Other  agencies,  as 
appropriate  and  identified,  will  also  be 
included. 

TVA  will  develop  and  maintain  a 
mailing  list  of  agencies,  orgjuiizations. 
and  other  interested  parties  who  have 
requested  to  be  included  in  the  process. 
TVA  will  also  maintain  a  public 
reference  file  at  its  Highland  Ridge 
Tower  offices.  535  Marriott  Drive, 
Nashville,  Tennessee,  37214,  which  will 
include  copies  of  all  written 
correspondence,  documents,  meeting 
notices,  agendas  and  summaries,  etc. 

After  consideration  of  the  scoping 
comments,  TVA  will  develop  the  sets  of 
environmental  issues  and  alternatives  to 


be  addressed  in  the  EA/EIS.  Once  the 
analysis  of  the  environmental 
consequences  of  each  alternative  is 
completed,  TVA  will  issue  a  draft  EA/ 
EIS  for  public  review  and  comment. 
TVA  will  issue  public  notices 
announcing  the  availability  and 
requesting  comments  in  area 
newspapers,  post  information  on  its  web 
site  at  www.tva.gov/environment/ 
reports,  and  provide  a  copy  to  those 
who  request  one  in  their  comments  on 
the  scope.  If  an  EIS  is  prepared,  a  Notice 
of  Availability  of  the  draft  EIS  will  also 
be  published  in  the  Federal  Register. 
TVA  anticipates  completing  the  draft 
EA/EIS  in  early  2001. 

If  an  EA  is  prepared,  a  public 
information  meeting  on  the  draft  EA/EIS 
will  be  held  if  adequate  public  interest 
in  such  a  meeting  has  been 
demonstrated.  If  an  EIS  is  prepared,  a 
public  information  meeting  on  the  draft 
will  be  held,  with  the  schedule  to  be 
announced  in  the  Notice  of  Availability, 
the  newspapers,  TVA's  web  site,  and 
information  accompanying  the  copies  of 
the  EIS  sent  to  the  public. 

TVA  is  providing  this  notice  pursuant 
to  the  Council  on  Environmental 
Quality's  regulations  (40  CFR  1500  to 
1508),  TVA's  procedures  implementing 
the  National  Environmental  Policy  Act, 
and  Section  106  of  the  National  Historic 
Preservation  Act  and  its  implementing 
regulations  (36  CFR  Part  800). 

Dated:  December  20,  2000. 
Kathryn  J.  Jackson, 

Executive  Vice  President,  River  System 
Operations  Er  Environment. 
[FR  Doc.  00-32934  Filed  12-26-00:  8:45  am] 
BILUNG  CODE  8120-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Transport  Airplane  and 
Engine  Issues — New  Tasit 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  RiUemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
McGraw,  1601  Lind  Ave,,  Renton, 
Washington  98055-4056,  425-227- 
1171,  john.mcgraw@faa.gov. 
SUPPLEMENTARY  INFORMATION: 
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Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendations 
on  the  following  task: 

Task:  Review  the  comments  received 
the  response  to  the  Notice  of 
Availability  of  proposed  Advisory 
Circular  (AC  39.XX).  titled  "Continued 
Airworthiness  Assessments  of 
Powerplant  and  Auxiliary  Power  Unit 
Installation  on  Transport  Category 
Airplanes."  Provide  advice  and 
recommendations  on  the  task, 
recommend  disposition  of  the 
comments  that  are  inappropriate  for 
incorporation  in  the  proposed  AC,  and 
provide  recommended  revised  language, 
in  paragraph  form,  to  address  those 
comments  that  have  merit  and  warrant 
incorporation  in  the  proposed  AC. 

Schedule:  The  recommendations 
should  be  forwarded  to  the  FAA  by 
September  1,  2001. 

ARAC  Acceptance  of  Tasks 

ARAC  has  accepted  the  task  and  has 
chosen  to  assign  the  tasks  to  the  newly 
formed  Continued  Airworthiness 
Assessments  Working  Group,  Transport 
Airplane  and  Engine  Issues.  The 
working  group  will  serve  as  staff  to 
ARAC  and  assist  in  the  analysis  of  the 
assigned  task.  Working  group 
recommendations  must  be  reviewed  and 
approved  by  ARAC.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
forwards  them  to  the  FAA  as  ARAC 
recommendations. 

Working  Group  Activity 

The  Continued  Airworthiness 
Assessments  Working  Group  is  expected 
to  comply  with  the  procedures  adopted 
by  ARAC.  As  part  of  the  procedures,  the 
working  group  is  expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  the 
ARAC  Transport  Airplane  and  Engine 
Issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations. 

3.  Provide  a  status  report  at  each 
meeting  of  the  ARAC  held  to  consider 
Transport  Airplane  and  Engine  Issues. 


Participation  in  the  working  Group 

The  newly  formed  Continued 
Airworthiness  Assessment  Working 
Group  will  be  composed  of  technical 
experts  having  an  interest  in  the 
assigned  task.  A  working  group  member 
need  not  be  a  representative  of  a 
member  of  the  full  committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  washes  to  become 
a  member  of  the  working  group  should 
vsrrite  to  the  person  listed  imder  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  All 
requests  to  participate  must  be  received 
no  later  than  January  20,  2001.  The 
requests  will  be  reviewed  by  the 
assistant  chair,  the  assistant  executive 
director,  and  the  working  group  chair, 
and  the  individuals  will  be  advised 
whether  or  not  the  request  can  be 
accommodated. 

Individuals  chosen  for  membership 
on  the  working  group  wrill  be  expected 
to  represent  their  aviation  community 
segment  and  participate  actively  in  the 
working  group  (e.g.,  attend  all  meetings, 
provide  written  comments  when 
requested  to  do  so.  etc.).  They  also  will 
be  expected  to  devote  the  resources 
necessary  to  support  the  ability  of  the 
working  group  in  meeting  any  assigned 
deadlines.  Members  are  expected  to 
keep  their  management  chain  and  those 
they  may  represent  advised  of  working 
group  activities  and  decisions  to  ensure 
that  the  agreed  technical  solutions  do 
not  conflict  with  their  sponsoring 
organization's  position  when  the  subject 
being  negotiated  is  presented  to  ARAC 
for  approval. 

Once  the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
working  group  chair. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  the  ARAC  will  be  open  to 
the  public.  Meetings  of  the  Continued 
Airworthiness  Assessments  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
aimouncement  of  working  group 
meetings  will  be  made. 


Dated:  Issued  in  Washington,  DC,  on 
December  21.  2000. 
Anthony  F.  Fazio, 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 
[FR  Doc.  00-32955  Filed  12-21-00:  4:43  pm] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulator>'  provisions 
involved,  the  natiire  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

North  Carolina  Transportation  Museum 

[Docket  Number  FRA-2000-84181 

The  North  Carolina  Transportation 
Museum  of  Spencer,  North  Carolina,  has 
petitioned  for  a  temporary  waiver  of 
compliance  for  one  locomotive  from  the 
requirements  of  the  Locomotive 
Inspection,  49  CFR  230.23(a),  which 
requires  staybolts  having  caps  over  their 
outer  ends  shall  have  the  caps  removed 
at  least'  every  two  years  and  the  bolts 
and  sleeves  examined  for  breakage.  The 
museum  states  that  they  rotate  the 
operation  of  steam  locomotive  number 
604  on  weekends  during  summer 
months  in  tourist  service.  Locomotive 
number  604  last  had  its  staybolt  caps 
removed  on  March  28,  1999,  at  which 
time  the  bolts  and  sleeves  were 
inspected.  If  the  waiver  is  approved  the 
staybolt  caps  would  be  removed  in  2002 
when  the  locomotive  would  receive 
required  work  to  bring  it  into 
compliance  with  the  recently  published, 
November  17.  1999.  Inspection  and 
Maintenance  Standards  for  Steam 
Locomotives.  The  museum  indicates 
that  if  the  waiver  is  granted  that  the 
locomotive  would  operate  an  additional 
thirty  five  days  over  the  next  year. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
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the  end  of  the  comment  period  and 
specih-  the  basis  for  their  request 

All  communications  concerning  these 
proceedings  should  identify'  the 
appropriate  docket  number  (eg-.  Waiver 
Petition  Docket  Number  FFL\-2000- 
8418)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk.  DOT 
Central  Docket  Management  Facility. 
Room  Pl-401.  Washington.  DC.  20590- 
0001.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FR.-\  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  e.xamination  during  regular 
business  hours  (9:00  am  -5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facilitv.  Room  Pi-401  (Plaza  Level).  400 
Seventh  Street  SW..  Washington,  DC- 
All  documents  in  the  public  docket  are 
also  available  for  inspection  and 
cf)pying  on  the  Internet  at  the  docket 
facility's  Web  site  at  http://dms.dot.gov. 

Issued  in  Washington.  DC  on  December  20. 
2000. 
Grady  C.  Cothen.  |r.. 

Deputy  Assuciale  Administrator  for  Safety- 
Standards  and  Program  Development. 
[FR  Do(    00-!2HH()  Filed  12-26-00;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  * 

[Docket  No.  RSPA-98-3577  (PDA-18  (R))] 

Preemption  Determination  No.  PD- 
18<R);  Broward  County,  Florida's 
Requirements  on  the  Transportation  of 
Certain  Hazardous  Materials  to  or 
From  Points  in  the  County 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Administrative  determination  of 
preemption  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

Applicant:  Association  of  Waste 
Hazardous  Materials  Transporters 
(AWHMT)  and  .\merican  Trucking 
Associations  (.^TA) 

Local  Laws  Affected:  Broward  County, 
Florida  Code  of  Ordinance  No.  1999-53 
§§27-.352:  27-355(a)(l);  27- 
356(b)(4)d.l;  27-436:  27-439rb):  27- 
439(e)(2);  27-439(e)(3);  27-139(e)(4); 
27-439(f)(l);  27-439(g)(l)  and  27- 
439(g)(2). 

Applicable  Federal  Requirements: 
Federal  hazardous  material 
transportation  law,  49  I'.S.C.  5101  et 
spq  and  the  Hazardous  Materials 


Regulations  (HMR),  49  CFR  Parts  171- 
180 

Modes  Affected:  Highway  and  rail. 
SUMMARY:  Federal  hazardous  material 
transportation  law  preempts  Broward 
C^iiuntv.  F'lorid.i's  requirements 
pertaining  to  certain  hazardous  materia] 
definitions  and  all  requirements  that 
relv  on  those  definitions,  written 
notification  of  a  hazardous  material 
release,  shipping  paper  retention  for 
certain  hazardous  materials 
transporters,  licensing  fees  for 
hazardous  waste  transporters  and 
monthly  transportation  activity 
reporting.  Federal  hazardous  material 
transportation  law  does  not  preempt 
Broward  County,  Florida's  requirements 
pertaining  to  oral  notification  of  a 
hazardous  material  release,  packaging 
standards  for  hazardous  waste  transport 
vehicles,  shipping  paper  retention  for 
hazardous  waste  transporters,  periodic 
vehicle  inspection  and  vehicle  marking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  L.  OBerry.  Office  of  the  Chief 
Counsel.  Research  and  Special  Programs 
.Administration,  US.  Department  of 
Transportation,  Washington,  DC  20590- 
0001  (Tel.  No.  202-366-6136). 

I.  Background 

On  April  9,  1998.  AWHMT  applied 
for  a  determination  that  the  Federal 
hazardous  material  transportation  law- 
preempts  the  following  provisions  of  the 
Broward  County  Ordinance  (Ordinance) 
93-47.  Chapter  27: 
— Ordinance  27-352  containing  the 

definition  of  "Hazardous  Materials". 
— Ordinance  27-355(a)(l)  containing 

release  reporting  requirements, 
—Ordinance  27-356(b)(4)  d.l  and 
Ordinance  27-356(d)(4)  a.l 
containing  shipping  paper  retention 
requirements. 
—Ordinance  27-356(d)(4)  a.2 
containing  standards  for  waste- 
hauling  vehicles. 
—Ordinance  27-356(d)(4)  a.3 
containing  periodic  vehicle 
inspection  requirements, 
—Ordinance  27-356(d)(4)  a. 4 

containing  requirements  that  waste- 
hauling  vehicles  be  marked  with  an 
identification  tag  issued  by  the 
County. 
—Ordinance  27-356(d)(4)  a. 6 

containing  training  requirements  for 
drivers  and  other  appropriate 
personnel. 
—Ordinance  27-356(d)(4)  a. 7 
containing  fee  requirements  for  a 
license  to  transport  discarded 
hazardous  material  within  the 
County. 
—Ordinance  27-356(d)(4)  b.l 
containing  requirements  to  request  a 


modification  from  the  County  prior  to 

utilizing  a  vehicle  for  transporting  a 

type  of  waste  that  is  not  specified  on 

the  current  license,  and 
—Ordinance  27-356(d)(4)  c.l 

containing  reporting  requirements  for 

monthly  activity  reports  to  be 

submitted  to  the  County. 

On  August  6.  1998,  RSPA  published 
a  public  notice  and  invitation  to 
comment  on  AWHMT's  application  (63 
FR  42098).  The  notice  set  forth  the  text 
of  AWHMT's  application  and  asked  that 
comments  be  filed  with  RSPA  on  or 
before  September  21.  1998.  and  that 
rebuttal  comments  be  filed  on  or  before 
November  4,  1998.  Comments  were 
submitted  by  Nufarm.  the  Hazardous 
Materials  Advisory  Council  (HMAC), 
Freehold  Cartage.  Inc..  the  Association 
of  American  Railroads  (AAR).  Mr.  Tony 
Tweedale.  and  the  Institute  of  Makers  of 
Explosives  (IME).  AWHMT  submitted 
rebuttal  comments. 

On  October  26,  1998,  the  County 
requested  that  RSPA  stay  its  review  of 
AWHMT's  application  for  six  to  eight 
months.  The  County  requested  a  stay 
because  it  was  proposing  changes  to  the 
Ordinance  that  would  possibly  resolve 
the  preemption  issues  raised  in 
AWHMT's  application.  In  a  December 
23,  1998  letter.  AWHMT  opposed  the 
County's  request  for  a  stay  and 
requested  that  RSPA  proceed  to  issue  a 
ruling  in  the  matter.  On  March  15.  1999, 
RSPA  granted  the  County's  request  for 
a  stay.  The  stay  was  effective  until  July 
1,1999. 

On  September  28.  1999.  the  Broward 
County  Commissioners  adopted 
Ordinance  No.  1999-53  (the  revised 
Ordinance),  which  amended  Chapter  27. 
In  the  previous  version  of  the 
Ordinance,  all  of  the  regulations  at  issu'- 
in  this  proceeding  were  contained  in 
Chapter  27.  Article  XII,  "Hazardous 
Material."  In  the  revised  Ordinance,  the 
County  retained  a  modified  version  of 
Article  XII  and  created  a  new  article, 
Chapter  27,  Article  XVII,  "Waste 
Transporters.  "  Article  XVII  applies 
solely  to  waste  transporters.  Some  of  the 
regulations  originally  challenged  in  this 
proceeding  were  modified  and  moved  to 
Article  XVII.  some  were  deleted  from 
the  revised  Ordinance,  and  others 
remained  where  they  were  in  the 
previous  Ordinance. 

On  November  2,  1999.  RSPA 
published  a  public  notice  reopening  the 
comment  period  and  invited  interested 
parties  to  comment  on  the  County's 
revised  Ordinance  (64  FR  59231)" 
Comments  were  due  by  December  17, 
1999.  and  rebuttal  comments  were  due 
by  January  31.  2000.  RSPA  limited 
additional  comments  to  a  discussion  of 
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the  revised  Ordinance.  Because  it 
appeared  that  the  County  had 
substantially  modified  the  Ordinance, 
RSPA  requested  that  AWHMT 
supplement  its  application  to  reflect  the 
revisions  to  the  Ordinance.  ATA,  on 
behalf  of  AWHMT,  submitted  the 
revised  application  (herein  referred  to  as 
ATA/ AWHMT).  In  addition,  IME  and 
AAR  submitted  comments.  On  March 
22,  2000,  the  County  submitted  its 
comments  to  the  revised  Ordinance.  On 
May  5,  2000,  ATA/ AWHMT  submitted 
rebuttal  conunents  to  the  County's 
comments. 

As  a  result  of  the  County's  changes  in 
the  revised  Ordinance,  A'TA/AWHMT 
withdrew  its  challenge  to  four  of  the 
Coimty's  requirements.  ATA/ AWHMT 
continues  to  challenge  the  County's 
definitions  of  certain  hazardous 
materials  and  the  County's  requirements 
pertaining  to  release  reporting, 
standards  for  packaging,  fees,  monthly 
reporting,  and  vehicle  inspection,  hi 
addition,  AAR  continues  to  challenge 
the  Coimty's  shipping  paper  and  vehicle 
marking  requirements.  This  decision 
addresses  only  the  challenges  to  the 
revised  Ordinance. 

n.  Federal  Preemption 

The  Hazardous  Materials 
Transportation  Act  (I^dTA)  was 
enacted  in  1975  to  give  the  Department 
of  Transportation  greater  authority  "to 
protect  the  Nation  adequately  against 
the  risks  to  life  and  property  which  are 
inherent  in  the  transportation  of 
hazardous  materials  in  commerce."  Pub. 
L.  93-633  Section  102,  88  Stat.  2156, 
amended  by  Pub.  L.  103-272  and 
codified  as  revised  in  49  U.S.C.  5101. 
The  HMTA  "replace[d]  a  patchwork  of 
state  and  federal  laws  and  regulations 
*  *  *  with  a  scheme  of  uniform, 
national  regulations."  Southern  Pac. 
Transp.  Co.  v.  Public  Serv.  Comm'n.  909 
F.2d  352,  353  (9th  Cir.  1980).  On  July 
5, 1994,  the  HMTA  was  among  the 
many  Federal  laws  relating  to 
transportation  that  were  revised, 
codified  and  enacted  "without 
substantive  change"  by  Public  Law  103- 
272,  108  Stat.  745.  The  Federal 
hazardous  materials  transportation  law 
is  now  foimd  at  49  U.S.C.  5101  et  seq. 

A  statutory  provision  for  Federal 
preemption  was  central  to  the  HMTA.  In 
1974,  die  Senate  Commerce  Committee 
"endorse[d]  the  principle  of  preemption 
in  order  to  preclude  a  multiplicity  of 
State  and  local  regulations  and  the 
potential  for  varjdng  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  materials  transportation."  S. 
Rep.  No.  1102,  93rd  Cong.  2nd  Sess.  37 
(1974).  A  Federal  Court  of  Appeals 
affirmed  that  uniformity  was  the 


"linchpin"  in  the  design  of  the  HMTA. 
including  the  1990  amendments  that 
expanded  the  preemption  provisions. 
Colorado  Pub.  Util.  Comm'n  v.  Harmon, 
951  F.2d  1571.  1575  (10th  Cir.  1991). 

The  1990  amendments  to  the  HMTA 
codified  the  "dual  compliance  "  and 
"obstacle"  criteria  that  RSPA  had 
applied  in  issuing  inconsistency  rulings 
before  1990.'  The  dual  compliance  and 
obstacle  criteria  are  based  on  U.S. 
Supreme  Court  decisions  on 
preemption.  Mines  v.  Davidowitz,  312 
U.S.  52  (1941);  Florida  Lime  &■  Avocado 
Growers,  Inc.  v.  Paul,  373  U.S.  132 
(1963);  Rayv.  Atlantic  Richfield.  Inc., 
435  U.S.  151  (1978).  As  now  set  forth  in 
49  U.S.C.  5125(a),  these  criteria  provide 
that,  in  the  absence  of  a  waiver  of 
preemption  by  DOT  imder  49  U.S.C. 
5125(e)  or  unless  it  is  authorized  by 
another  Federal  law,  "a  requirement  of 
a  State,  political  subdivision  of  a  State, 
or  Indian  tribe"  is  explicitly  preempted 
if: 

(1)  Complying  with  a  requirement  of  the 
State,  political  subdivision  or  tribe  and  a 
requirement  of  [Federal  hazardous  materials 
transportation  law]  or  a  regulation  prescribed 
under  [Federal  hazardous  materials 
transportation  law]  is  not  possible;  or 

(2)  The  requirement  of  the  State,  political 
subdivision,  or  Indian  tribe,  as  applied  or 
enforced,  is  an  obstacle  to  accomplishing  and 
carrying  out  [Federal  hazardous  materials 
transportation  law]  or  a  regulation  prescribed 
imder  [Federal  hazardous  materials 
transportation  law]. 

In  the  1990  amendments  to  the 
HMTA,  Congress  also  added  preemption 
provisions  on  the  following  subject 
areas: 

(A)  the  designation,  description,  and 
classification  of  hazardous  material. 

(B)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  the  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents, 

(D)  the  written  notification,  recording, 
and  reporting  of  the  unintentional 
release  in  transportation  of  hazardous 
material. 

(E)  the  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing,  of  a 
package  or  a  container  represented, 


*  while  advisory  in  nature,  these  inconsistency 
rulings  were  "an  alternative  to  litigation  for  a 
determination  of  the  relationship  of  Federal  and 
State  or  local  requirements"  and  also  a  possible 
"basis  for  an  application  .  .  .  Ifor]  a  waiver  of 
preemption."  Inconsistency  Ruling  (IR),  No.  2. 
Rhode  Island  Rules  and  Regulations  Governing  the 
Transportation  of  Liquefied  Natural  Gas  and 
Liquefied  Propane  Gas,  44  FR  75566.  76657  (Dec. 
20,  1979). 


marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

49  U.S.C.  5125(b)(1).  Unless  it  is 
authorized  by  another  Federal  law  or  a 
DOT  waiver  of  preemption,  a  non- 
Federal  requirement  on  any  of  these 
subjects  is  preempted  when  it  is  not 
"substantively  the  same"  as  a  provision 
of  this  chapter  or  a  regulation  prescribed 
under  this  chapter.  49  U.S.C.  5125(b)(1). 
REPA  has  defined  "substantively  the 
same"  to  mean  "conforms  in  every 
significant  respect  to  the  Federal 
requirement.  Editorial  and  other  similar 
de  minimis  changes  are  permitted."  49 
CFR  107.202(d). 

In  addition.  49  U.S.C.  5125(g)(1) 
provides  that  a  State,  political 
subdivision,  or  Indian  tribe  may 

impose  a  fee  related  to  transporting 
hazardous  material  only  if  tiie  fee  is  fair  and 
used  for  a  purpose  relating  to  transporting 
hazardous  material,  including  enforcement 
and  planning,  developing,  and  maintaining  a 
capability  for  emergency  response. 

Under  49  U.S.C.  5125(d)(1),  any 
directly  affected  person  may  apply  to 
the  Secretary  of  "Transportation  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted.  The  Secretary  of 
Transportation  has  delegated  authority 
to  issue  preemption  determinations  that 
concern  highway  routing  to  the  Federal 
Motor  Carrier  Safety  Administration 
(FMSCA)  and  those  concerning  all  other 
hazardous  materials  transportation 
issues  to  RSPA.  49  CFR  1.53(b)  and 
1.73(d)(2).  Under  RSPA's  regulations, 
preemption  determinations  are  issued 
by  RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  49  CFR 
107.209(a). 

Section  5125(d)(1)  requires  that  notice 
of  an  application  for  a  preemption 
determination  be  published  in  the 
Federal  Register.  49  U.S.C.  5125(d)(1). 
Following  the  receipt  and  consideration 
of  written  comments,  RSPA  publishes 
its  determination  in  the  Federal 
Register.  See  49  CFR  107.209(d).  A  20- 
day  period  is  allowed  for  fifing  petitions 
for  reconsideration.  49  CFR  107.211. 
Any  party  to  the  pnxreeding  may  seek 
judicial  review  in  a  Federal  district 
court.  49  U.S.C.  5125(f). 

RSPA's  authority  to  issue  preemption 
determinations  does  not  provide  a 
means  for  review  or  appeal  of  State 
enforcement  proceedings,  nor  does 
RSPA  consider  any  of  the  State's 
procedural  requirements  applied  in  . 
enforcement  proceeding.  The  filing    1 
an  application  for  a  preemption 
determination  does  not  operate  to  stay 
a  State  enforcement  proceeding. 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
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under  the  Commerce  Clause  of  the 
Constitution  or  under  statutes  other 
than  the  Federal  hazardous  materials 
transportation  law  unless  it  is  necessary 
to  do  so  in  order  to  determine  whether 
a  requirement  is  authorized  by  another 
Federal  law  .\  State,  local  or  Indian 
tribe  requirement  is  not  authorized  by 
another  Federal  law  merely  because  it  is 
not  preempted  by  another  Federal 
statute.  Colorado  Pub.  Util.  Comma  v. 
Harmon,  above,  951  F.2d  at  1581  n  10. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d).  RSPA  is 
guided  bv  the  principles  and  policy  set 
forth  in  Executive  Order  No.  13132, 
entitled  -Federalism"  (64  FR  43255. 
Aug.  4.  1999).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  clear  evidence 
that  Congress  intended  to  preempt  State 
law,  or  the  exercise  of  State  authority 
directly  conflicts  with  the  exercise  of 
Federal  authority.  Section  5125  contains 
express  preemption  provisions  that 
RSP.\  has  implemented  through  its 
regulations 

One  commenter  to  this  proceeding 
urges  DOT  to  "interpret  its  discretionary 
or  implied  preemption  authorities 
narrowly,  specifically  its  obstacle 
criteria."  He  states  that  DOT  "should 
only  allow  [preemption]  if  it  believes  it 
is  specifically  statutorily  required  to.  or 
if  there  is  an  evident  obstacle  to  the 
purpose  of  a  federal  HMT  regulatorv 
requirement."  The  commenter  contends 
that  "[ilf  the  question  is  ambiguous  but 
can  be  resolved  by  subdividing,  that  is 
better  than  preempting  the  entire  issue." 
This,  he  argues,  is  the  intent  of  Congress 
and  the  Federalism  Executive  Order. 

RSPA  must  consider  ATA/AVVHMT's 
application  under  the  express 
preemption  standards  of  49  U.S.C.  5125. 
RSPA  will  analyze  each  issue  raised  in 
this  proceeding  to  determine  if  any  of 
the  non-Federal  requirements  meet  the 
preemption  criteria  in  49  U.S.C  5125.  If 
preemption  of  a  non-Federal  regulation 
is  required,  RSPA,  to  the  extent 
possible,  will  only  preempt  that  portion 
of  the  non-Federal  regulation  that 
conflicts  with  the  Federal  regulation 

m.  Comments  and  Decision 

A.  Definition  of  a  Hazardous  Material 

1.  County  Definitions 

The  County,  in  §§  27-352  and  27-436 
of  the  revised  Ordinance,  defines  the 
challenged  definitions  as  follows; 

Biomedical  nastf — also  referred  to  as 
"biohazardous  waste."  has  the  meaning  given 
it  in  Chapter  27,  ,\rticle  VI.  Section  214.  of 
the  Code,  as  Amended. 


Section  27-352   [The  definition  in  27- 
214  is  substantially  the  same  as  the 
definition  for  biomedical  waste 
contained  in  27-436,  below.) 

Biomfdirtjl  wiistt^ — means  any  solid  or 
liquid  waste  which  may  present  a  threat  of 
infection  to  humans.  Examples  include  non- 
liquid  tissue  and  body  parts  frf)m  humans 
and  other  primates;  laboratorv  and  veterinary 
waste  whiih  may  (  ontain  human  disease- 
causing  agents;  discarded  sharps;  and  blood, 
blood  products  and  body  fluids  from  humans 
and  other  primates.  The  following  are  also 
included: 

(a)  Used,  absorbent  materials  saturated 
with  blood,  body  fluids,  or  excretions  or 
secretions  contaminated  with  blood  and 
absorbent  materials  saturated  with  blood  or 
blood  products  that  have  dried.  .Absorbent 
material  includes  items  such  as  bandages, 
gdu/es  and  sponges. 

(b)  Non-absorbent  disposable  devices  that 
have  been  contaminated  with  blood,  body 
fluids  or  blood  contaminated  secretions  or 
excretions  and  have  not  been  sterilized  or 
disinfected  bv  an  approved  method. 

(c)  Other  contaminated  solid  waste 
materials  which  represent  a  significant  risk  of 
infection  because  they  are  generated  in 
medical  facilities  which  care  for  persons 
suffering  from  diseases  requiring  Strict 
Isolation  Criteria  and  used  bv  the  U.S. 
Department  of  Health  and  Human  Services, 
Centers  for  Disease  Control.  CDC  Guideline 
for  Isolation  Precautions  in  Hospitals.  luly* 
August  198.3. 

Section  27-436. 

Combustiblt'  liquid — is  defined  as  a  liquid 
having  a  flash  point  at  or  above  one  hundred 
(100)  degrees  Fahrenheit  (:17.8  degrees 
Celsius). 

Section  27-352  (as  posted  on  the 
County's  Internet  site  on  lune  1,  2000). 

Discarded  hazardous  material — means  any 
hazardous  material  which  has  served  its 
original  intended  purpose  and  has  been  or  is 
in  the  process  of  being  rejected,  disposed  of 
or  recycled,  or  hazardous  material  stored  or 
accumulated  in  order  to  be  eventually 
rejected,  disposed  of  or  recycled.  Such 
material  may  include,  but  is  not  limited  to. 
hazardous  waste,  used  oil.  used  oil  filters, 
waste  radiator  fluid,  industrial  wastewater, 
petroleum  contaminated  media  and  water, 
contaminated  soils,  waste  fuel,  leachate,  or 
waste  photographii  fixer. 

Section  27-352  and  Section  37-436 
(with  one  minor  variation  that  does  not 
affect  the  definition). 

Flammable  liquid — is  a  liquid  having  a 
flash  point  below  one  hundred  (100)  degrees 
Fahrenheit  (:i7.H  degrees  Celsius)  and  having 
a  vapor  pressure  not  exceeding  forty  (40) 
pounds  per  square  inch  (absolute)  (2,068  mm 
Hg)  at  one  hundred  (100)  degrees  Fahrenheit 
(37.8  degrees  Celsius). 

Section  27-352  (as  posted  on  the 
County's  Internet  site  on  June  1,  2000). 

Hazardous  Material — is  defined  as  any 
substance  or  mixture  of  substances  which 
meets  any  one  (1)  of  the  following  criteria; 


(1)  Hazardous  waste  as  defined  in  this 
article. - 

(2)  .Any  substance  listed  in  article  XIIl, 
appendix  A  of  this  chapter.^ 

(3)  any  petroleum  product  or  any  material 
or  substance  containing  discarded  petroleum 
products. 

(4)  Any  substance  identified  as  hazardous 
in  the  most  current  version  of  the  following 
regulations; 

a.  Comprehensive  Environmental  Response 
Compensation,  and  Liability  Act  (42  U.S.C. 
§9601,  ef  seq). 

b.  Emergency  Planning  and  Community 
Right-to-Know  .Act  (42  U.S.C.  §  11001,  ef' 
seq). 

c.  Hazardous  Material  Transportation  Act 
(49  U.S.C.  §  1801,  et  seq.). 

d.  Federal  Insecticide,  Fungicide,  and 
rodenticide  Act  (7  U.S.C.  §  136(a)-(y)). 

Section  27-352  (as  posted  on  the 
County's  Internet  site  on  June  1.  2000). 

Sludge — means  a  solid  waste  pollution 
control  residual  which  is  generated  by  any 
industrial  or  domestic  wastewater  treatment 
plant,  water  supply  treatment  plant,  air 
pollution  control  facility,  septic  tank,  grease 
trap,  portable  toilet  or  related  operation,  or 
any  other  such  waste  having  similar 
characteristics.  Sludge  may  be  solid,  liquid, 
or  semisolid  waste  but  does  not  include  the 
treated  effluent  from  a  wastewater  treatment 
plant. 

Secdon  27-436. 
2.  Comments 

Several  commenters  argue  that  some 
of  the  County's  definitions  are  not 
substantively  the  same  as  the  definitions 
in  the  HMR.  Specifically,  ATA/AWHMT 
points  out  that  the  County's  definition 
of  "hazardous  material"  is  broader  than 
"hazardous  material"  as  defined  in  the 
HMR.  In  addition,  ATA/AWHMT 
contends  that  the  County's  definitions 
for  "combustible  liquid,"  "flammable 
liquid"  and  "biomedical  waste"  are  not 
substantively  the  same  as  the  HMR 
definitions  of  these  materials.  AAR 
notes  that  the  County's  definitions  of 
"biomedical  waste  "  and  "discarded 
hazardous  materials"  also  differ  from 
the  HMR.  In  addition,  AAR  points  out 
that  the  County's  definition  of  "sludge" 
does  not  have  a  counterpart  in  the  HMR. 
Nufarm  argues  that  the  County's 
inclusion  in  its  definition  of  "hazardous 
material"  of  (1)  any  petroleum  product 


'  The  Countv  defines  Hazardous  VVa.ste  as    any 
substance  defined  or  identified  as  a  hazardous 
waste  in  40  CFR  parts  260-265  and  appendices, 
promulgated  pursuant  to  the  Resource  Ck)nser\'ation 
and  Recoverv-  Act.  42  U.S.C.  §  6901 .  ef  seq  .  as 
amended,  and  rule  730.  F.A C,  as  amended."  27- 
352 

3  Article  XII  regulates  Wellfield  Protection. 
.Appendix  A  to  Article  XIIl  contains  a  list  of 
regulated  substances,  an  indication  whether  the 
particular  substance  is  or  is  not  an  EPA  toxic 
pollutant,  and  EPA  signal  word  for  the  substance, 
and  the  amount,  in  gallons  and  pounds,  required  for 
a  reportable  spill. 


or  any  material  or  substance  containing 
discarded  petroleum  products  and  (2) 
any  substance  identified  as  hazardous  in 
the  most  current  version  of  the  Federal 
Insecticide,  Fungicide  and  rodenticide 
Act  are  two  examples  of  how  the 
County's  definition  is  too  broad  and, 
therefore,  not  substantively  the  same  as 
the  HMR  definition. 

The  County  explains  that  the 
definitions  in  Article  XVII,  §  27-436, 
were  modified  to  recognize  other 
federal,  state,  municipal  and  county 
agencies  that  have  adopted  rules 
regiilating  waste  transporters.  In 
addition,  the  Coimty  points  out  that  the 
transportation  of  hazardous  material  in 
its  virgin  state,  as  product  rather  than 
waste,  is  not  regulated  under  Article 
XVII.  In  article  XII,  §  27-352,  the  County 
modified  its  definition  of  a  hazardous 
material  by  removing  one  of  its  five 
criteria.  The  County  states  that  this 
revised  definition  is  now  consistent 
with  the  Federal  regulations. 

3.  Decision 

Federal  hazardous  material 
transportation  law  preempts  a  non- 
Federal  requirement  on  the 
"designation,  description,  and 
classification  of  hazardous  material" 
that  is  not  "substantively  the  same  as" 
the  HMR.  49  U.S.C.  5125(b)(1)(A).  RSPA 
agrees  that  the  six  definitions  of  concern 
to  the  industry  commenters  are  not 
"substantively  the  same  as"  their 
counterparts  in  the  HMR  or  do  not  have 
counterparts  in  the  HMR. 

Specifically: 

•  The  HMR  definition  of  "regulated 
medical  waste"  at  49  CFR  173.134 
appears  to  be  most  comparable  to  the 
County's  definition  of  "biomedical 
waste".  However,  the  County's 
definition  is  broader  in  scope  than  the 
HMR  definition. 

•  The  HMR  define  "combustible 
liquid"  as  "any  liquid  that  does  not 
meet  the  definition  of  any  other  hazard 
class  specified  in  [the  HMR]  and  has  a 
flash  point  above  60.5°C  (141°F)  and 
below  93°C  (200°F).  49  CFR  173.12D(b). 
Under  the  County's  definition,  a 
combustible  liquid  must  have  a  flash 
point  at  or  above  37.8°C  (1090°F). 

•  The  HMR  define  "flammable 
liquid"  as  "having  a  flash  point  of  not 
more  than  60.5°C  (141°F),  or  any 
material  in  a  liquid  phase  with  a  flash 
point  at  or  above  37.8''C  (100°F)  that  is 
intentionally  heated  and  offered  for 
transportation  or  transported  at  or  above 
its  flash  point  in  a  bulk  packaging," 
with  certain  exceptions.  49  CFR 
173.120(a).  Under  the  County's 
definition,  a  flammable  liquid  must 
have  a  flash  point  below  37.8°C  (100°F) 


and  a  vapor  pressure  that  does  not 
exceed  40  psi  at  37.8°C. 

•  The  HMR  define  "hazardous 
material"  as 

a  substance  or  material,  which  has  been 
determined  by  the  Secretary  of 
Transportation  to  be  capable  of  posing  an 
unreasonable  risk  to  health,  safety,  and 
property  when  transported  in  commerce,  and 
which  has  been  so  designated.  The  term 
includes  hazardous  substances,  hazardous 
wastes,  marine  pollutants,  and  elevated 
temperature  materials  as  defined  in  this 
section,  materials  designated  as  hazardous 
under  the  provisions  of  §  172.101  of  (the 
HMR],  and  materials  that  meet  the  defining 
criteria  for  hazard  classes  and  divisions  in 
part  173  of  [the  HMR).  49  CFR  171.8. 

As  previously  mentioned,  the 
County's  definition  of  hazardous 
material  includes  substances  or 
mixtiu-es  of  substances  that  are 
hazardous  wastes  (as  defined  by  the 
Coimty),  substances  listed  by  the 
County,  petroleum  products,  or 
substances  "identified  as  hazardous"  in 
certain  listed  Federal  "regulations," 
which  actually  are  Federal  statutes.  The 
references  to  die  "Hazardous  Materials 
Transportation  Act  (49  U.S.C.  §  1801,  et 
seq.)"  is  over  five  years  out  of  date  and 
should  have  been  the  "Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  §5101  etseq.)." 

•  Discarded  hazardous  material  and 
sludge  do  not  have  counterparts  in  the 
HMR. 

The  Six  County  definitions 
challenged  by  AWHTA/ATA  are  not 
"substantively  the  same  as"  the  Federal 
definitions.  The  differences  between  the 
County's  definitions  and  the  HMR 
definitions  are  not  de  minimis,  nor  are 
they  mere  editorial  changes.  However, 
in  order  to  be  preempted  under  the 
Federal  hazardous  materials 
transportation  law,  the  definitions  as 
applied  and  enforced  must  relate  to  the 
areas  regulated  by  DOT,  as  set  forth 
above. 

Article  XII  regulates  the  "generation, 
use,  storage,  handling,  processing, 
manufacturing,  and  disposal  of 
hazardous  materials."  Revised 
Ordinance  27-351.  The  Department  of 
Planning  and  Environmental  Protection 
(DPEP)  is  authorized  to  license, 
evaluate,  review  and  administer  all 
hazardous  materials  activities  *   *   * 
performed  in  Broward  County,  Id. 
Article  XVII  regulates  the  transportation 
of  discarded  hazardous  material,  sludge, 
and  biomedical  waste  and  applies  to 
"all  persons  conducting  activities 
within  geographic  boundaries  of 
Broward  Coimty,  who  transport 
discarded  hazardous  material,  sludge,  or 
biomedical  waste  to,  from,  and  within 


Broward  County.  "  Revised  Ordinance 
27-435. 

These  two  sections  indicate  that  the 
County  uses  the  challenged  definitions 
in  defining  the  applicability  of  its 
regulation  of  transportation  in 
commerce.  Therefore,  the  County's 
definitions  of  biomedical  waste, 
combustible  liquid,  discarded 
hazardous  materials,  flammable  liquid, 
hazardous  materials  and  sludge  are 
preempted  under  the  "substantively  the 
same  as"  test  to  the  extent  that  they 
relate  to  transportation  in  commerce.  In 
addition,  all  County  hazardous 
materials  requirements  that  apply  these 
six  definitions  are  also  preempted.^ 

This  holding  is  consistent  with  prior 
RSPA  decisions  and  with  case  law. 
RSPA  has  consistendy  held  that  state 
and  local  hazard  class  and  hazardous 
material  definitions  differing  from  those 
in  the  HMR  and  used  to  regulate  in 
areas  regulated  by  DOT  are  preempted 
because  the  Federal  role  is  exclusive. ^ 
In  addition,  RSPA  has  previously 
determined  that  non-Federal  definitions 


■*  In  discussing  these  requirements  later  in  this 
document.  RSPA  ignores  this  definitional  problem 
and  assumes  that  the  County's  definitions 
pertaining  to  hazardous  materials  and  hazardous 
materials  transportation  in  commerce  would  be 
made  consistent  with  the  HMR. 

''  See  generally ,  IR-18.  Prince  Geor;ge  s  Count\v 
MD;  Code  Section  Governing  Transportation  of 
Radioactive  Materials.  52  FR  200  (Jan.  2.  1987|.  IR- 
181A)  Prince  George's  County.  MD;  Code  Section 
Governing  Transportation  of  Radioactive  Materials. 
Decision  on  Appeal.  53  FR  28850  ()uly  29.  1988). 
IR-19,  Nevada  Public  Service  Commission 
Regulations  Governing  Transportation  of  Hazardous 
Materials.  52  FR  24404  (June  30.  1987);  IR-19(A), 
Nevada  Public  Service  Commission  Regulations 
Governing  Transportation  of  Hazardous  Materials. 
Decision  on  Appeal,  53  FR  1 1600  (April  7.  1988); 
IR-20.  Triborough  Bridge  and  Tunnel  Authority 
Regulations  Governing  Transportation  of 
Radioactive  Materials  and  Explosives.  52  FR  24396 
()une  30.  1987),  correction.  52  FR  29468  (Aug  7, 
1987);  IR-21,  Connecticut  Statute  and  Regulations 
Governing  Transportation  of  Radioactive  Materials, 
53  FR  37072  (Oct  2.  1987),  Decision  on  Appeal.  53 
FR  46735  (Nov   18.  1988);  IR-26.  California 
Department  of  Motor  Vehicles  Regulations  on 
Training  Requirements  for  Operators  on  Vehicles 
Carrying  Hazardous  Materials.  54  FR  16314  (Apr. 
21,  19891.  correction.  54  FR  21526  (May  19.  1989); 
IR-28.  Citv  of  San  lose.  California;  Restrictions  on 
Storage  of  Hazardous  Materials,  55  FR  8884.  (Mar 
8,  1990),  appeal  dismissed  as  moot.  57  FR  41165 
(Sept.  9,  1992);  IR-29,  State  of  Maine  Statutes  and 
Regulations  on  Transportation  of  Hazardous 
Materials.  55  FR  9304  (Mar   12.  1990);  IR-30. 
Oakland.  California;  Nuclear  Free  Zone  .Act,  55  FR 
9676  (.Mar.  14,  1990),  correction.  55  FR  12111  I.Mar 
30,  1990);  IR-31.  State  of  Louisiana  Statutes  and 
RegulaUons  on  Hazardous  Materials  Transportation, 
55  FR  25572  dune  21,  1990).  appeal  dismissed  as 
moot,  57  FR  41165  (Sept.  9.  1992);  IR-32.  Citv  uf 
.Montevallo.  .Alabama  Ordinance  on  Hazardous 
Waste  Transportation.  55  FR  36736  (Sept  6.  1990), 
appeal  dismissed  as  moot.  57  FR  41165  (Sept.  9, 
1992).  See  also.  .Missouri  Pacific  R.R  Co  \. 
Railroad  Commission  of  Texas.  671  F  Supp.  466 
(WD.  Tex   1987).  affd  on  other  grounds.  850  F  2d 
264  (5th  Cir   1988).  cert  dewed.  109  S  Ct.  794 
(1989). 
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and  classifications  that  result  in 
regulating  the  transportation,  including 
loading,  unloading  or  storage  incidental 
thereto,  of  more,  fewer  or  different 
hazardous  materials  than  the  HMR.  are 
obstacles  to  uniformity  in  transportation 
regulation  and  thus  are  preempted" 
Recently,  a  Federal  district  court  found 
that  states  are  precluded  from 
designating,  describing  or  classifying 
hazardous  materials  in  a  manner  that 
differs  substantively  from  the  Federal 
designation,  descnption  or 
classification.  Union  Pacific  R  R  v. 
California  Publ.  L'til  Comm'n.  No.  C- 
97-3660-THE  (N.D.  Cal.  lune  18,  1998), 
vacated  in  part  on  other  grounds.  (N.D. 
Cal.  Dec.  14.  1998). 

B  Release-reporting  Requirements 

1.  County  Requirements 

The  revised  Ordinance  contains  two 
release-reporting  sections,  §  27- 
355(a)(  1 )  in  Article  \U  and  ^  27- 
439(f)(1)  in  Article  XVII 

Section  27-355{a){l)  provides: 

[iln  the  event  of  an  unauthorized  release  of 
a  hazardous  material  to  the  environment  in 
an  amount  that  is  above  the  reportable 
quantity  threshold  *    *    '  the  responsible 
party  shall  *    *    *  immediately  report  such 
incidents  by  telephone  to  DPEP  Written 
notification  of  verbal  reports  to  DPEP  must  be 
provided  within  seven  (7)  calendar  days 
VVritten  notification  shall  include  at  a 
minimum  the  location  of  the  release,  a  brief 
description  of  the  incident  that  caused  the 
release  or  discovery,  a  brief  descnption  of  the 
action  taken  to  stabilize  the  situation,  and 
any  laboratory  analysis,  if  available. 

Section  27-439(0(1)  provides: 

[tihe  owner  or  operator  shall  report  any 
unintentional  releases  during  transportation 
to  the  local  emergency  operator  (91 1) 
immediately  upon  learning  of  the  release  in 
accordance  with  federal  and  state 
regulations.  .Ml  other  releases  shall  be 
reported  to  the  DPEP  in  accordance  with  the 
requirements  set  forth  in  §27-355(a)(l)  of  the 
Code,  as  amended. 

2.  Comments 

ATA/AWHMT  and  IME  challenge  the 
County's  written  release-notification 
requirement.  They  argue  that  the 
County's  requirement  for  a  'responsible 
party"  to  provide  written  notification  of 
an  unauthorized  release  that  is  above 
the  reportable  quantity  threshold  should 
be  preempted  because  it  is  not 
"substantively  the  same  as  "  DOT's 
notification  requirements. 


"  IR-5,  Citv  of  New  York  .\dministrative  Code 
Governing  Definitions  of  Certain  Hazardous 
Materials,  47  FR  51991  (Nov   18.  1982);  IR-6.  City 
of  Covington  Ordinance  Governing  Transportation 
of  Hazardous  Materials  bv  Rail,  Barge,  and  Highway 
Within  the  City.  48  FR  760  (Ian  6,  19831.  IR-28 
iSan  lose),  above;  lR-29  (Maine),  above;  IR-31 
iLouisianal.  above;  and  IIR-32  (Montevallo),  above. 


ATA/AWHMT  and  AAR  challenge  the 
County's  telephonic  release  notification 
requirement.  While  ATA/AWHMT  does 
not  challenge  the  County's  911 
telephonic  notification  requirement,  it 
does  object  to  the  requirement  to 
telephonically  notif\-  a  DPEP  operator  in 
the  absence  of  a  91 1  emergency 
telephone  number.  ATA/AWHMT 
argues  that  if  this  practice  is  permitted 
and  other  local  jurisdictions  adopt  this 
policy,  it  would  result  in  transporters 
being  required  to  maintain  and 
continuously  update  a  directory  of 
emergency  numbers  for  local 
jurisdictions.  ATA/AWHMT  maintains 
that  it  would  take  years  to  compile  such 
a  directory  and  the  task  would  create  a 
tremendous  burden  on  the  transporter. 

AAR  contends  that  the  County's 
requirement  to  immediately  notify  a  911 
operator  of  a  hazardous  materieil  release 
is  not  the  same  as  DOT's  immediate 
notification  requirement.  AAR  states 
that  911  notification  satisfies  the 
Environmental  Protection  Agency's 
(EPA)  requirements  but  that  the  HMR 
require  immediate  notification  to  DOT 
of  a  release  of  a  hazardous  material  that 
is  noi  an  EPA  hazardous  substance. 
Therefore,  AAR  argues  that  the  911 
telephonic  notification  requirement 
should  be  preempted  under  the 
'substantively  the  same  as  "  test. 

The  County  points  out  that  it  no 
longer  requires  all  transporters  to  notify 
DPEP  of  transportation-related  releases. 
Section  27-439(f){l)  requires  that  the 
owner/operator  of  a  motor  vehicle 
carrying  hazardous  waste  immediately 
notify  the  "91 1-operator  or  in  the 
absence  of  a  91 1  -emergency  telephone 
number  *    *    *  the  *    *    *  DPEP 
operator."  The  County  states  that 
releases  of  all  other  materials  that  do  not 
involve  transportation  are  regulated  by 
Article  XII  The  commenters  do  not 
discuss  how  the  County  regulations  are 
applied  and  enforced. 

3.  Decision 

RSPA  has  consistently  held  that 
Federal  hazardous  material 
transportation  law  generally  preempts 
only  non-Federal  regulations  pertaining 
to  written  reporting  and  not  those 
pertaining  to  oral  reporting.  This 
decision  will  address  each  type  of 
release  reporting  separately. 

a.  Written  release  reporting. 

Federal  hazardous  material 
transportation  law  preempts  a  non- 
Federal  requirement  on  the  "written 
notification,  recording,  and  reporting  of 
the  unintentional  release  in 
transportation  of  hazardous  material" 
that  is  not  "substantively  the  same  as" 
the  HMR.  49  IJ,S.C.  5125(b)(1)(D).  The 
Federal  written  incident-reporting 


requirements  are  in  49  CFR  171.16. 
Section  171.16  requires  a  carrier  that 
transports  hazardous  material  to  submit 
to  RSPA,  within  30  days  from  the  date 
of  discovery,  a  written  report  on  certain 
incidents  that  occur  during  the  course  of 
transportation.  Such  incidents  include 
the  "unintentional  release  of  hazardous 
materials  from  a  package  (including  a 
tank)  or  [when]  any  quantity  of 
hazardous  waste  has  been  discharged 
during  transportation."  The  report  must 
be  submitted  directly  to  RSPA  on  DOT 
Form  F  5800.1.  49  CFR  171.16(a).7 

As  previously  mentioned,  §  27- 
355(a)(1)  requires  a  "responsible  party" 
to  provide  written  notification  of  verbal 
reports  to  the  County  of  hazardous 
material  releases.  The  written  reports 
must  be  submitted  within  seven 
calendar  days  and  must  contain 
specified  information  about  the  release 
and  any  laboratory  analysis  that  is 
available.  The  portion  of  Section  27- 
355(a)(1)  pertaining  to  written 
notification  of  a  release  is  not 
substantively  the  same  as  49  CFR 
171.16.  The  County  states  in  its 
comments  that  Article  XII  regulates 
releases  that  do  not  involve 
transportation.  However,  that  is  not 
apparent  from  the  face  of  the  revised 
Ordinance,  Article  XII  could  be 
construed  as  applying  to  hazardous 
materials  transportation  or  storage 
incidental  to  transportation. 

Therefore,  RSPA  finds  that  §  27- 
355(a)(1),  as  it  pertains  to  written 
notification,  is  preempted,  but  only  to 
the  extent  that  it  relates  to 
transportation  in  commerce,  including 
storage  incidental  to  transportation  in 
commerce. 

This  determination  is  consistent  with 
previous  RSPA  decisions  involving  non- 
Federal  requirements  for  submission  of 
written  incident  reports.  In  Preemption 
Determination  (PD)-21,  RSPA  held  that 
a  state  may  require  a  carrier  to  file  a 
written  incident  report  with  RSPA 
under  the  same  conditions  specified  in 
49  CFR  171.16  but  that  it  may  not 
require  the  carrier  to  file  a  copy  of  the 
Federal  form  or  a  separate  incident 
report  directly  with  the  State.  Teimessee 
Hazardous  Waste  Transporter  Fee  and 
Reporting  Requirements,  64  FR  54474, 
54481  (Oct.  6,  1999),  judicial  review 
pending,  Tennessee  v.  U.S.  Dept.  of 
Transportation,  Civil  Action  No.  3- 
99cv-1126(M.D.  Tenn.). 

In  IR-2,  RSPA  determined  that  a  state 
requirement  for  immediate  notification 
of  a  hazardous  materials  incident  to 


"  RSP,\  has  initiated  a  rulemaking  to  propose 
changes  to  the  incident  reporting  requirements  and 
10  DOT  Form  F  5800  1   See  RSPA's  advance  notice 
of  proposed  rulemaking.  64  FR  13943  (March  23, 
1999). 
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local  emergency  responders  was  not 
preempted  but  that  the  follow-up 
written  report  was.  RSPA  stated  that: 

The  written  notice  required  to  be  supplied 
to  [DOT]  pursuant  to  49  CFR  171.16 
precludes  the  State  from  requiring  additional 
written  notice  directed  to  hazardous 
materials  carriers.  *   *   *  In  light  of  the 
Federal  written  notice  requirement  *   *   *  it 
is  inappropriate  for  a  State  to  impose  an 
additional  written  notice  requirement  to 
apply  solely  to  carriers  already  subject  to  the 
Hazardous  Materials  Regulations.  The 
detailed  hazardous  materials  incident  reports 
files  with  (DOT]  are  available  to  the  public. 

64  FR  at  54480,  quoting,  IR-2  (Rhode 
Island),  above,  affirmed  on  appeal  in  IR- 
2(A),  45  FR  71881.  71884  (Oct.  30, 
1980),  and  in  National  Tank  Truck 
Carriers,  Inc.  v.  Burke,  535  F.  Supp,  509 
(D.R.I,  1982).  affd,  698  F.2d  559  (1st 
Cir.  1983). 

In  IR-3,  RSPA  stated  that  a  State  or 
locality  could  not  require  a  carrier  to 
directly  submit  a  copy  of  DOT  Form  F 
5800.1.  RSPA  said: 

Subsequent  written  reports  required  within 
1 5  days  by  DOT  are  not  necessary  to  local 
emergency  response.  The  reports  themselves 
are  publicly  available,  and  [RSPA]  is 
prepared  to  routinely  send  copies  of  written 
reports  to  a  designated  State  agency  on 
request.  Copies  of  written  reports  required  by 
DOT  under  49  CFR  171.15  may  not  be 
required  by  (the  City's  ordinance). 

64  FR  at  54480,  quoting  from,  IR-3,  City 
of  Boston  Rules  Governing 
Transportation  of  Certain  Hazardous 
Materials  by  Highway  Within  the  City, 
46  FR  18918, 18924  (Mar.  26,  1981).  On 
appeal,  RSPA  reaffirmed  its  position 
that  Boston's  requirement  for  a  carrier  to 
submit  written  reports  was  redimdant, 
unnecessary,  and  inconsistent  with  the 
HMTA  and  HMR.  64  FR  at  54480,  citing 
to.  IR-3(A),  47  FR  18457,  18462  (Apr. 
28,  1982). 

b.  Oral  release  reporting. 

The  legislative  history  of  the  1990 
amendments  to  the  HNfTA  discloses 
that  Congress  did  not  intend  49  U.S.C. 
5125  (b)(1)(D)  to  cover  oral  incident 
reporting.  In  a  report,  the  House 
Committee  on  Energy  and  Commerce 
stated  that: 

Written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  materials. — The 
Committee  believes  uniform  requirements  for 
written  notices  and  reports  describing 
hazardous  materials  incidents  will  allow  for 
the  development  of  an  improved 
informational  database,  which  in  turn  may  be 
used  to  assess  problems  in  the  transportation 
of  hazardous  materials.  Without  consistency 
in  this  area,  data  related  to  hazardous 
materials  incidents  may  be  misleading  and 
confusing.  Additional  State  and  local 
requirements  would  also  be  burdensome  on 
those  involved  in  such  incidents  and  may 


lead  to  liability  for  minor  deviations.  The 
oral  notification  and  reporting  of 
unintentional  releases  has  specifically  been 
excluded  from  this  paragraph  in  order  to 
permit  State  and  local  jurisdictions  to 
develop  the  full  range  of  possible  alternatives 
in  emergency  response  capabilities  I  such  as 
requiring  carriers  to  telephone  local 
emergency  respondersj. 

H,R.  Report  No.  101-444,  Par  I,  at  34- 
35  (1990)  (emphasis  added). 

In  following  Congress'  intent,  RSPA 
and  the  courts  have  consistently  held 
that  requirements  for  immediate,  oral 
accident/incident  reports  for  emergency 
response  pmposes  generally  are 
consistent  with  Federal  law  and 
regulations  and,  thus,  not  preempted. 
See.  IR-2  (Rhode  Island),  above;  IR-3 
(Boston),  above;  National  Tank  Truck 
Carriers,  Inc.  v,  Burke,  above;  Union 
Pacific  R.R.  v,  California  Public  Util. 
Comm'n,  above.**  In  IR-2  (Rhode 
Island),  RSPA  sustained  a  state 
requirement  to  immediately  notify  the 
state  police  and  two  specific  state 
agencies  of  any  accident.  RSPA 
determined  that  "'[cil though  the  Federal 
Govenmient  can  regulate  in  order  to 
avert  situations  where  emergency 
response  is  necessar>',  and  can  aid  in 
local  and  State  planning  euid 
preparation,  when  an  accident  does 
occur,  response  is,  of  necessity,  a  local 
responsibility,"  44  FR  at  75568,  RSPA 
further  concluded  that  "a  requirement 
for  immediate  notification  in  certain 
situations  furthers  the  State's  activity  in 
protecting  persons  and  property  through 
emergency  response  measures."  Id.  at 
75572. 

In  IR-3  (Boston),  RSPA  sustained  a 
city  requirement  for  carriers  to 
immediately  notify  the  city  of  a 
hazardous  material  incident.  RSPA 
stated: 

Any  immediate  reponing  requirement, 
applied  differentially  to  carriers  of  hazardous 
materials,  that  is  necessary  to  support  an 
emergency  response  effort  is  not  inconsistent 
with  the  HMTA.  Thus  [Boston's  ordinance] 
in  requiring  immediate  reports  for  incidents 
that  must  immediately  be  reported  to  DOT 
under  49  CFR  171.15  is  not  inconsistent  with 
the  HMTA. 

46  FR  at  18924.  RSPA  affirmed  its 
position  on  appeal  by  holding  that  "[fjor 
an  incident  that  requires  the  City  to 
undertake  emergency  response,  we 
reiterate  our  agreement  that  the  City 
must  be  able  to  require  the  carrier  to 
notify  it  immediately.  If  the  City  wishes 
to  conduct  a  thorough  investigation  of 
the  events  at  the  scene,  it  may  do  so 
then."  47  FR  18924, 

Federal  telephonic  reporting 
requirements  (49  CFR  171.15)  are  not 


"See  also.  IR-28  (San  lose),  above;  lR-31 
(Louisiana),  above;  and  lR-32  (Montevallo).  above 


designed  to  elicit  immediate  on-the- 
scene  emergency  response,  but  rather  to 
assist  the  Federal  Government  in 
investigating  and  collecting  data  on 
such  incidents.  In  Union  Pacific  R.R.  v. 
California  Public  Util.  Comm'n.  above, 
at  7,  the  court  held  that  "the  ver\- 
substance  of  the  federal  regulations  ' 
reflect  that  they  are  not  intended  to 
address  the  area  of  emergency  "first 
response'  but  are  designed  to  facilitate 
the  government's  ability  to  promptly 
investigate  and  compile  data  on  major 
incidents  involving  hazardous 
materials.  " 

For  the  reasons  discussed  above,  the 
portion  of  the  County's  requirements  in 
§§27-355(a)(l)  and  27-439(f)(l) 
pertaining  to  immediate  notification  to 
a  911  operator  of  a  hazardous  materials 
release  are  not  preempted.  However, 
911  notification  does  not  eliminate  the 
obligation  to  comply  with  Federal 
accident/incident  notification 
requirements. 

In  addition.  Section  27-^39(0(1) 
contains  a  requirement  that  "(a]ll  other 
releases  shall  be  reported  to  the  DPEP  in 
accordance  with  the  requirements  set 
forth  in  Section  27-355(a)(l)  of  the 
Code,  as  amended."  RSPA  has 
determined  that  the  written  reportir.g 
requirement  in  §  27-355(a)(l),  as  it 
relates  to  the  transportation  of 
hazardous  materials  in  commerce,  is 
preempted.  Therefore,  the  requirement 
in  §  27— 439(f)(1)  to  report  in  accordance 
with  written  reporting  requirement  in 
§  27-355(a)(l)  is  also  preempted  to  the 
extent  that  it  relates  to  transportation  of 
hazardous  materials  in  commerce, 
including  loading,  unloading  and 
storage  incidental  to  transportation. 

In  its  comment,  that  County  indicates 
that  §  27— 439(f)(1)  contains  a  provision 
for  reporting  directly  to  DPEP  in  the 
absence  of  911  emergency  telephone 
number,  ATA/AWHMT  objects  to  this 
provision  because  of  the  potential 
burden  it  would  create  for  a  transporter 
to  compile  a  list  of  secondary 
emergency  response  numbers  for  the 
various  jurisdiction  in  which  it 
operates.  It  is  not  clear  to  RSPA  what 
regulation  the  parties  are  referring  to. 
The  provision  for  notifying  a  DPEP 
operator  in  the  absence  of  a  911  operator 
is  not  in  the  current  version  of  the 
revised  Ordinance,  which  was 
submitted  by  the  County  to  RSPA  on 
October  12,  1999.  In  addition,  RSPA 
consulted  the  version  of  §  27-439(f)(l) 
currently  listed  on  the  County's  Internet 
site  and  did  not  find  any  language  that 
was  different  from  the  County's  October 
1999  version  of  the  revised  Ordinance 
Because  RSPA  does  not  have  any 
evidence  that  this  regulation  is  in  effect, 
RSPA  will  not  address  the  issue. 
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C.  Shipping  paper  irquircmcnts 

1.  County  requirement. 

The  revised  Ordinance  has  two 
sections  that  address  recordkeeping, 
including  shipping  paper  retention 
requirements.  ^  27-356(b)(4)d  1  in 
.Article  XII  and  §  27^39(gl(l)  in  Article 
XVII.  Section  27-356,  in  general,  sets 
forth  the  requirements  for  obtaining  and 
operating  under  c:ertain  types  of  lic:enses 
and  approvals.  This  section  applies  to 

(1)  hazardous  materials  facility  licenses. 

(2)  sludge,  discarded  hazardous  material 
and  biomedical  waste  transfer  station 
licenses.  (3)  environmental  assessment 
and  remediation  licenses,  and  (4) 
special  licenses.  Section  27-356(b)(4)d  1 
sets  forth  the  specific  recordkeeping  and 
reporting  requirements  for  hazardous 
material  facilities  that  are  subject  to  the 
licensing  requirements.  Section  27- 
356{b)(4)d.l  provides  that: 

Irleports  and  records,  including  hazardous 
waste  manifests,  bills  of  lading,  or  other 
equivalent  manifesting  for  all  hazardous 
material  disposal,  shall  be  maintained  on-site 
for  five  (,t)  years,  and  shall  be  available  upon 
request  for  inspection  by  DPEP.  The  records, 
at  a  minimum,  must  identify  the  facility 
name  and  address,  type  and  quantity  of 
waste,  the  shipping  date  of  the  waste,  and  the 
hauler's  name  and  address. 

Section  27— 439(g)  contains  the 
requirements  and  standards  for 
obtaining  and  operating  under  a  waste 
transporter  license.  Section  27-439(g)(l) 
requires  that  the  owner  or  operator 
shall: 

(mjaintain  reports,  and  records,  including 
waste  manifest,  bills  of  lading,  or  other 
equivalent  manifesting  for  all  discarded 
hazardous  material,  sludge,  and  biomedical 
wdste  disposal.  Reports  and  records  shall  be 
maintained  for  three  (3)  years,  and  shall  be 
available  upon  request  for  inspection  by 
DPEP  The  records,  at  a  minimum  must 
identify  the  generators  name  and  address, 
tvpe  and  quantity  of  waste,  the  shipping  date 
of  the  waste. 

2.  Comments 

AAR  argues  that  the  County's 
recordkeeping  requirements  in  §  27- 
439(g)(1)  should  be  preempted  as  they 
apply  to  rail  transporters  of  hazardous 
waste.  AAR  states  that  neither  RSPA  nor 
the  EPA  imposes  any  recordkeeping 
requirements  on  intermediate  rail 
transporters  of  hazardous  waste.  In 
addition,  AAR  states  that  the  County 
has  not  addressed  AWHMT's  initial 
objections  to  §27-356(b)(4)d.l.  Initially, 
AWHMT,  HMAC  and  Freehold  Cartage. 
Inc.  objected  to  the  County's  five-year 
requirement  for  waste  manifest 
retention.  These  organizations  did  not 
reassert  their  objections  to  the  revised 
Ordinance. 


3.  Decision 

Federal  hazardous  material 
transportation  law  preempts  a  non- 
Federal  requirement  on  "the 
preparation,  execution,  and  use  of 
shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents  "  that  is 
not  "substantively  the  same  as  '  the 
HMR.  49  U.S.C.  5125(b)(1)(C).  RSPA  has 
determined  that  a  hazardous  waste 
manifest  is  a  shipping  document 
covered  by  49  IJS.C.  5125(b)(1)(C).  PE)- 
2(R).  Illinois  Environmental  Protection 
Agency's  Uniform  Hazardous  Waste 
Manifest.  58  FR  11176  (Feb.  23,  1993), 
In  addition,  49  CFR  172.205(h)  provides 
that  "[aj  hazardous  waste  manifest 
required  by  40  CFR  part  262.  containing 
all  of  the  information  required  by  this 
subpart,  may  be  used  as  the  shipping 
paper  required  by  this  subpart." 
Therefore,  any  non-Federal 
requirements  pertaining  to  hazardous 
waste  manifests  that  are  not 
"substantively  the  same  "  as  the  Federal 
requirements  are  preempted. 

The  Federal  requirements  for 
hazardous  waste  manifests  are  at  49  CFR 
«}  172  205  This  section  requires,  among 
other  things,  that  a  copy  of  the  manifest 
•    *    *  must  be  "(rletained  by  the 
shipper  (generator)  and  by  the  initial 
and  each  subsequent  carrier  for  three 
years  from  the  date  the  waste  was 
accepted  by  the  initial  carrier."  49  CFR 
§  172.205(e)(5).  EPA  also  requires  a 
three-vear  waste  manifest  retention 
period  for  hazardous  waste  generators 
and  transporters.  See  40  CFR  262.40  and 
263.22  Neither  RSPA  nor  EPA  specifies 
where  a  manifest  must  be  kept. 

Section  172.205(fl  of  49  CFR  applies 
to  the  transportation  of  hazardous  waste 
by  rail.  This  section  requires,  among 
other  things,  that  rail  carriers  '"[rjetain 
one  copy  of  the  manifest  and  rail 
shipping  paper  in  accordance  with  40 
CFR  §  263. 22.""  49  CFR  172.205(f)(iv). 
Section  263.22  states  that 
""(ilntermediate  rail  transporters  are  not 
required  to  keep  records  pursuant  to 
these  regulations." 

As  mentioned  above,  §27- 
356(b)(4)d.l  requires  that  specified 
licensees  maintain  waste  manifests,  bills 
of  lading  or  other  equivalent 
manifesting,  for  all  hazardous  material 
disposal  on-site  for  five  years.  Since  the 
County  "s  requirement  imposes  a  longer 
retention  period  than  does  the  HMR, 
five  years  instead  of  three  years,  and  it 
applies  to  intermediate  rail  transporters, 
which  are  exempt  from  this  type  of 
record  retention  under  the  HMR,  the 
County's  requirement  is  preempted 
under  the  "substantively  the  same  as" 


test  to  the  extent  that  the  requirement 
differs  from  the  HMR  (and  EPA) 
requirements  for  hazardous  waste 
manifest  retention. 

Section  27-439(g)(l)  requires  that 
hazardous  waste  transporters  maintain 
for  three  years  waste  manifests,  bills  of 
lading,  or  other  equivalent  manifesting 
for  all  hazardous  material,  sludge,  and 
biomedical  waste  disposal.  This 
regulation  is  "substantively  the  same 
as"  the  Federal  requirements  for  motor 
vehicle  transporters  and,  therefore,  is 
not  preempted.  However,  this  section  is 
not  "substantively  the  same"  as  the 
HMR  requirements  for  record  retention 
by  intermediate  rail  transporters  and, 
therefore,  is  preempted  as  it  relates  to 
intermediate  rail  transporters. 

D.  Standards  for  Packaging 

1.  County  Requirement 

The  County  requirement  provides 
that: 

lain  waste  transport  vehicles  shall  be 
designed  to  effectively  contain  anv  release  of 
discarded  hazardous  material,  sludge,  or 
biomedical  waste  during  transportation. 
Routine  maintenance  to  ensure  the  integrity 
of  transport  vehicles  shall  be  performed  by 
the  owner  or  operator.  Revised  Ordinance 
27-t39(e](2). 

2.  Comments 

ATA/AWHMT  opposes  the  County's 
requirement  for  packaging  standards  on 
the  basis  that  DCDT-required  packagings 
are  intended  to  effectively  contain 
releases  of  hazardous  materials  during 
transport.  ATA/AWHMT  argues  that  the 
County  cannot  be  allowed  to  impose 
packaging  standards  on  vehicles 
because  it  believes  DOT-required 
packagings  may  fail. 

ATA/AWHMT  contends  that  it  is 
unclear  how  the  standards  will  apply  to 
packagings  mounted  on  vehicles,  such 
as  cargo  tanks,  because  they  are 
equipped  with  pressure  relief  valves.  In 
addiUon,  ATA/AWHMT  argues  that  the 
County's  requirement  virtually 
eliminates  the  use  of  flatbed  trailers  and 
other  vehicles  that  cannot  be  sealed  for 
transportation.  ATA/AWHMT  asserts 
that  the  requirement  implies  that  a 
standard  trailer  design  is  unacceptable 
and  vehicle  modifications  are  necessary 
to  use  trailers  for  hazardous  waste 
shipments.  Finally,  ATA/AWHMT 
states  that,  since  there  is  no  equivalent 
regulation  for  carriers  of  virgin 
hazardous  material,  the  County  is 
unfairly  burdening  waste  hazardous 
materials  transporters. 

The  County  states  that  it  deleted  the 
reference  to  the  term  "product-tight"  in 
the  revised  Ordinance  to  be  consistent 
with  DOT'S  packagings  standards.  The 
County  contends  that  its  revised 
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regulation  is  now  consistent  with  DOT's 
requirements  for  packaging  standards. 

3.  Decision 

Federal  hazardous  material 
transportation  law  preempts  a  non- 
Federal  requirement  on  "the  design, 
manufacturing,  fabricating,  marking, 
maintenance,  reconditioning,  repairing, 
or  testing  of  a  packaging  or  a  container 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  transporting 
hazardous  material"  that  is  not 
"substantively  the  same  as"  the  HMR. 
49  U.S.C.  5125(b)(1)(E).  The  HMR 
contain  specific  packaging  requirements 
for  various  types  of  hazardous  materials 
packagings.  See  generally,  49  CFR  Parts 
173,  178,  179  and  180.  These  provisions 
prescribe  specific  design,  manufacturing 
and  testing  requirements  for  the 
hazardous  loaterial  packagings. 

On  its  face,  the  Coimty's  requirement 
appears  to  be  more  general  than  the 
specification  packaging  requirements 
contained  in  ihe  HMR  and,  therefore,  is 
not  "substantively  the  same  as"  the 
Federal  requirements.  However,  there  is 
no  information  that  the  Coimty  is 
applying  or  enforcing  its  requirement  in 
a  manner  that  conflicts  with  packaging 
provisions  contained  in  HMR. 

ATA/AWHMT  raises  the  issue  of 
whether  certain  vehicles,  such  as  DOT- 
authorized  cargo  tanks,  flatbed  trailers 
and  other  vehicles  that  cannot  be  sealed 
for  transportation,  would  meet  the 
County's  standard.  However,  ATA/ 
AWHMT  has  not  provided  any  evidence 
that  the  County  has  applied  or  enforced 
its  packaging  standard  in  27-439(e)(2)  to 
deny  a  license  to  cargo  tank  motor 
vehicles,  flatbed  trailers,  or  any  other 
type  of  vehicle  that  caimot  be  sealed  for 
transportation.  RSPA  has  developed 
standards  for  the  design,  manufacturing, 
and  fabrication  of  specific  types  of 
packages,  such  as  cargo  tanks.  If  the 
County's  requirement,  as  applied  or 
enforced,  differs  from  RSPA's 
regulations,  then  the  County's 
requirement  will  be  preempted  under 
the  "substantively  the  same  as"  test. 

Additionally,  ATA/AWHMT  initially 
argued  that  the  County  keys  its 
requirements  to  "vehicles,"  which 
suggests  that  vehicles  not  authorized  as 
packagings,  such  as  trailers,  must  meet 
packaging  standards.  Again,  ATA/ 
AWHMT  has  not  provided  any  evidence 
that  the  Coimty's  packaging  standards 
have  been  applied  to  vehicles  that  are 
not  packagings.  Since  there  does  not 
appear  to  be  an  actual  controversy  over 
this  issue,  RSPA  will  not  address  this 
issue  at  this  time. 

Finally,  ATA/AWHMT  claims  that  the 
County's  regulation  imposes  an  unfair 
burden  on  hazardous  waste  transporters 
because  it  applies  only  to  them  and  not 


to  carriers  of  virgin  hazardous  materials. 
Again,  RSPA  does  not  have  sufficient 
evidence  on  how  this  regulation  is 
applied  and  enforced  to  determine  if 
any  actual  burden  exists.  However, 
RSPA  has  previously  determined  that  a 
State  or  locality  may  regulate  hazardous 
materials  in  a  manner  that  is  consistent 
with  the  HMR  even  if  it  does  not  reach 
as  broadly  as  the  HMR." 

E.  Periodic  Vehicle  Inspection 
Requirements 

1.  County  Requirement 

The  Coimty's  vehicle  inspection 
requirement  provides  that: 

[tjhe  owner  or  operator  shall,  upon  request  of 
DPEP,  provide  to  DPEP  the  licensed  vehicle 
for  inspection  for  compliance  with  the 
provision  of  this  section  at  any  reasonable 
time,  interval,  or  location.  Revised  Ordinance 
27-439(e)(3). 

2.  Comments 

In  its  revised  application,  ATA/ 
AWHMT  states  that  it  understands  that 
the  County  now  waives  the  vehicle 
inspection  requirement  at  §  27-439(e)(3) 
when  a  motor  carrier  supplies  proof  of 
compliance  with  the  Federal  periodic 
inspection  provision  at  49  CFR  §  396.17 
and  49  CFR  part  180.  Assuming  that  is 
so,  ATA/AWHMT  withdraws  its 
objection  to  the  requirement.  However, 
ATA/AWHMT  states  that  it  continues  to 
oppose  multiple  vehicle  inspection 
requirements.  AAR  continues  to  object 
to  the  revised  Ordinance  as  it  is  written. 
Although  AAR  does  not  believe  that  rail 
cars  are  considered  "vehicles"  under 
the  statute,  it  contends  that  the 
regulation  should  be  preempted  for  the 
reasons  presented  in  AWHMT's  original 
application. 

"The  County  states  in  its  comments 
that  Article  XVII  no  longer  requires 
vehicle  inspections  prior  to  utilizing  a 
vehicle  for  waste  transportation. 

3.  Decision 

This  issue  appears  to  be  moot.  The 
County  states  that  it  no  longer  requires 
inspections  prior  to  using  a  vehicle  for 
waste  transportation.  The  applicant  and 
commenters  provide  no  evidence  or 
information  to  the  contrary. 
Additionally,  ATA/AWHMT  states  that 
it  understands  the  County  now  waives 
the  inspection  requirements  when  a 
carrier  demonstrates  compliance  with 
49  CFR  §  396.17  and  Part  180.  Since 
there  is  no  information  or  evidence  that 
the  County  requirement  is  being  applied 
or  enforced,  a  preemption  determination 
concerning  this  requirement  is  not 


"  For  a  historical  discussion  of  this  issue  see  PD- 
13.  Nassau  County.  New  York.  Ordinance  on 
Transportation  of  Liquefied  Petroleum  Gases. 
Decision  on  Petition  for  Reconsideration 
(publication  pending). 


appropriate  at  this  time.  If  in  the  future, 
there  is  evidence  that  the  County  has 
begun  applying  or  enforcing  this 
requirement,  then  interested  parties  may 
request  a  preemption  determination. 

F.  Vehicle  Marking  Requirements 

1 .  County  Requirement 

The  County's  marking  requirement  in 
§  27^39(e)(4)  provides  that: 

[tlhe  owner  or  operator  shall  obtain  an 
identification  tag  from  DPEP  prior  lo  utilizing 
a  vehicle  for  hauling  discarded  hazardous 
material,  sludge,  or  biomedical  waste.  The 
identification  tag  must  be  clearly  displayed 
on  the  rear  of  the  hauling  vehicle  at  all  times 
If  the  tag  is  lost  or  destroyed,  the  owner  or 
operator  must  apply  for  a  new  tag 
accompanied  by  the  appropriate  replacement 
fee.  This  section  does  not  apply  to  vehicles 
which  solely  transport  hazardous  waste. 

2.  Comments 

ATA/AWHMT  did  not  challenge  the 
County's  marking  requirement  in  its 
revised  application.  AAR  asserts  that 
the  County's  marking  requirement 
should  be  preempted  because  it  is  not 
"substantively  the  same  as"  the  Federal 
marking  requirements.  However.  AAR 
does  not  identify  the  allegedly  different 
Federal  requirements. 

HMAC  and  Freehold  Cartage  initially 
challenged  the  County's  requirement. 
Both  organizations  raised  a  concern 
about  the  regulation's  applicability  to  a 
tank  truck  containing  certain  materials 
in  the  "heel"  of  the  truck.  HMAC  and 
Freehold  Cartage  pointed  out  that  the 
County  requirement  pertains  to  vehicles 
used  to  transport  discarded  hazardous 
waste,  which  the  County  defines  as 
products  which  have  served  their 
original  intended  purpose  and  are  in  the 
process  of  being  rejected,  disposed  of  or 
recycled.  HMAC  and  Freehold  Cartage 
argued  that  "the  'heel'  in  a  tank  truck 
that  has  unloaded  its  cargo  and  is 
returning  to  the  chemical  plant  or 
proceeding  to  a  cleaning  facilit^'  for 
processing  the  residue  could  be 
considered  a  "discarded  hazardous 
waste'  and  the  vehicle  required  to 
display  a  County  identification  tag." 
Both  organizations  contended  that  this 
would  be  uru-easonable  and  impractical. 
However,  neither  organization  reiterated 
this  objection  to  the  revised  Ordinance. 
The  County  did  not  address  its  vehicle 
marking  requirement  in  its  comments. 

3.  Decision 

Federal  hazardous  material 
transportation  law  preempts  a  non- 
Federal  requirement  on  the  ""design, 
manufacturing,  fabricating,  marking, 
maintenance,  reconditioning,  repairing, 
or  testing  of  a  packaging  or  container 
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represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  transportation 
hazardous  material"  that  is  not 

substantivelv  the  same  as"  the  HMR. 
49  U.S.C.  §5  125(b)(1)(E)  The  issue  here 
is  whether  the  marking  requirement  at 
issue  is  designed  to  represent  that  a 
packaging  or  container  is  qualified  for 
use  in  transporting  hazardous  material 
or  whether  it  is  intended  to  certify  that 
the  vehicle  itself  has  passed  inspection 

RSPA  held  in  PD-13  that  a  permit 
sticker  placed  on  a  vehicle,  rather  than 
on  a  cargo  tank,  is  not  a  hazardous 
materials  marking  and  is  not  preempted 
in  the  absence  of  information  that  the 
sticker  is  an  obstacle  to  accomplishing 
and  carr\ing  out  Federal  hazardous 
material  transportation  law  and  the 
HMR.  .Nassau  County.  New  York. 
Ordinance  on  Transportation  of 
Liquefied  Petroleum  Gases.  63  FR 
45283.  45287  (Aug.  25.  1998).  Nassau 
Count\ .  New  York,  was  not  a  "marking" 
of  hazardous  material  as  contemplated 
in  49  U.S.C.  5125(b)(1)(B).  as  the 
applicant  had  claimed.  RSPA  reiterated 
this  position  in  its  decision  on 
reconsideration.  PD-13  (Nassau 
County),  above,  n.7 

RSPA  reaches  a  similar  conclusion  in 
this  case.  According  to  the  information 
provided  with  .AWHMT's  initial 
applicati(in.  the  identification  tag  is  a 
license  identification  tag  that  is  required 
for  haulers  of  biomedical  waste, 
discarded  hazardous  material  or  sludge. 
See  Attachment  E  to  .AVVHMTs  initial 
application.  The  identification  tag  must 
be  displayed  on  the  rear  of  the  vehicle. 
Id  Based  on  the  limited  information 
provided,  it  appears  that  the  County  is 
not  attempting  to  identify  the  contents 
of  or  cjualify  the  hazardous  materials 
packaging,  but  rather  the  transport 
vehicle  Thus,  the  identification  tag  at 
issue  does  not  appear  to  be  a  "marking" 
as  contemplated  in  49  I'  S.C. 
5125(b)(1)(E)  and  therefore  is  not  subjec:t 
to  the  "substantively  the  same  as"  test. 

Anticipating  this  outcome.  AWHMT. 
in  a  subsequent  letter,  rt^qucsted  that 
RSP.\  e\aluate  the  County's 
requirement  under  the  "obstacle"  test  if 
RSPA  determined  that  the 
"substantively  the  same  as"  test  did  not 
apply  RSP.-\  has  made  this  analysis  and 
has  determined  that  the  County's 
marking  requirement  does  not  create  an 
obstacle  to  carrying  out  Federal 
hazardous  material  transportation  law 
or  the  HMR.  As  in  PD-13.  the  applicant 
and  industrv'  commenters  have  not 
provided  evidence  that  the  requirement 
to  obtain  and  display  the  required 
identificati(jn  tag  creates  anv  obstacle. 
AWHMT  argued  that  RSPA  -has  to 
anticipate  that  without  restraint  more 
and  more  non-federal  entities  will 


require  such  marking  turning  vehicles 
into  bulletin  boards  and  drawing 
attention  away  from  the  most  important 
marking — namelv  that  which  is  required 
by  DOT.  "  RSPA  does  not  find  this 
argument  a  sufficient  basis  for  iustif\'ing 
preemption.  Therefore,  based  on  the 
evidence  submitted.  RSPA  determines 
that  there  is  insufficient  information  to 
find  that  the  Federal  hazardous  material 
transport.ition  law  preempts  the 
Countvs  marking  requirement  in  §  27- 
439(e)'(4). 

(i  Fee  Requirements 

1   County  Requirement 

Section  27-439(a)  the  revised 
Ordinance  requires  that  "(ulnless 
otherwise  exempted  by  this  article,  prior 
to  anv  person  transporting  to.  from,  and 
within  Broward  County  any  discarded 
hazardous  mattrrial.  sludge,  or 
biomedical  waste,  that  person  shall  first 
obtain  a  waste  transporter  license." 
Se<;tion  27-439(h)  provides,  in  part,  that 
'iaipplic.ations  [for  a  waste  transporter 
license)  shall  be  accompanied  by 
required  fee(s)  as  established  by  the 
Board  in  Chapter  41  of  the  Broward 
Countv  Code  of  Ordinances,  as 
amended.  "  AWHMT  stated  that  the 
current  fee  is  Si  75  annually  per  vehicle 
for  all  applicants. 

2.  f Comments 

in  its  original  application.  AWHMT 
argued  that  the  County's  fee  structure 
was  inherentlv  "unfair"  and  should  be 
preempted  under  the  "obstacle  "  test  in 
49  U.S.C.  5125(a)(2).  AWHMT  stated 
that  the  Countv's  pier-vehicle  fee  was 
flat  and  unapportioned  and  pointed  out 
that  the  Amencan  Trucking  Ass'ns  v. 
Schemer.  483  U.S.  26R.  97  S.  Ct  2829 
(1987).  the  Supreme  Court  held  that  flat 
and  unapportioned  fees  violated  the 
Commerce  (Uause  "internal 
consistency  "  test  and  were  therefore 
unconstitutional.  In  addition.  AWHMT 
asserted  that  because  they  are 
unapportioned.  flat  fees  could  not  be 
considered  to  be  'fairly  related"  to  a 
fee-paver's  level  of  presence  or  activity 
in  the  fee-assessing  jurisdiction.  Id. 
AWHMT  cited  several  subsequent  court 
decisions  that  relied  on  these  holdings 
to  invalidate  hazardous  materials  flat 
fees  and  taxes. 

AWHMT  also  argued  that  a  flat  fee 
structure  violates  Federal  hazardous 
materials  transportaticm  law.  because 
some  motor  carriers  would  not  be  able 
to  afford  multiple  flat  fees  and  would  be 
exc  luded  from  operating  in  some 
jurisdictions.  AVVHMT  provided 
affidavits  from  carriers  that  claimed  to 
have  limited  their  operations  in 
Broward  County  because  of  the  per- 


vehicle  fees.  AWHMT  argues  that  if  the 
County's  fee  scheme  is  allowed,  similar 
fees  must  be  allowed  in  the  other  30.000 
non-federal  jurisdictions.  AWHMT 
stated  that  "[tlhe  cumulative  effect  of 
such  outcome  would  be  not  only  a 
general  undesirable  patchwork  of 
regulations  necessary  to  collect  the 
various  fees,  but  the  balkanization  of 
carrier  areas  of  operation  and  attendant, 
unnecessary-  handling  of  hazardous 
materials  as  these  materials  are 
transferred  from  one  company  to 
another  at  jurisdictional  borders." 

Finally.  AWHMT  argued  that  the 
County  was  unfairly  burdening  motor 
carriers  of  hazardous  waste.  AWHMT 
stated  that  it  had  reviewed  the 
hazardous  materials  incident  reports 
filed  with  DOT  from  1992  to  1996  and 
found  that  none  of  the  reports  involved 
hazardous  waste  releases.  AWHMT 
indicated  that  there  were,  however.  160 
non-waste  hazardous  materials 
incidents  reported.  AWHMT  stated  that 
21  percent  of  these  incidents  resulted 
from  shipments  traveling  through  the 
County.  Of  these  shipments.  12 
involved  air  transportation  and  two 
involved  rail  transportation.  Thus, 
AWHMT  asserted  that  the  regulation 
and  fee  burdens  placed  on  hazardous 
waste  motor  carriers  were  not  supported 
by  the  risks  to  the  County. 

In  its  revised  application.  ATA/ 
AWHMT  continues  to  challenge  the 
County's  licensing  fees  requirement  for 
hazardous  waste  transporters.  ATA/ 
AWHMT  contends  that  "the  County's 
per-vehicle.  flat,  annual  fee  is  not  fair' 
within  the  meaning  of  49  U.S.C. 
5125(g)(1)  because  it  is  unapportioned 
and  thus  not  based  on  some  fair 
approximation  of  use  of  the  services 
provided  bv  the  Countv  and  should  be 
preempted."  In  addition,  ATA/AWHMT 
states  that  the  County  still  has  not 
provided  information  about  how  it  uses 
the  fee.  ATA/AWHMT  reiterates  its  ' 
request  that  the  County  provide  an 
account  of  the  fee  usage  and  it  reserves 
the  right  to  challenge  the  County's  fee 
system  under  the  "used  for"  test  once 
the  County  provides  this  information. 

The  County  states  that  its  fee  structure 
for  a  hazardous  waste  transporter 
license  is  currently  being  revised.  The 
County  anticipates  that  the  revised  fees 
will  be  based  on  "use  of  service." 

3.  Decision 

Federal  hazardous  materials 
transportation  law  provides  that  "A 
State,  political  subdivision  of  a  State,  or 
Indian  tribe  may  impose  a  fee  related  to 
transporting  hazardous  material  only  if 
the  fee  is  fair  and  used  for  a  purpose 
related  to  transporting  hazardous 
material,  including  enforcement  and 
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planning,  developing,  and  maintaining  a 
capability  for  emergency  response."  49 
U.S.C.  5125(g)(1). 

a.  Fnirness  test.  In  PD-21.  RSPA  held 
that  an  annual  remedial  action  fee  that 
transporters  must  pay  to  pick  up  or 
deliver  hazardous  waste  within  the 
State  is  preempted  as  not  "fair"  when 
(1)  it  is  the  same  for  both  interstate  and 
intrastate  transporters  and  has  no 
approximation  to  the  transporter's  use 
of  roads  or  other  facilities  within  the 
State  and  (2)  genuine  administrative 
burdens  do  not  prevent  the  application 
of  a  more  finely  graduated  user  fee. 
Tennessee  Hazardous  Waste  Transporter 
Fee  and  Reporting  Requirements,  above. 
In  that  case,  Tennessee  imposed  a  S650 
annual  remedial  action  fee  on  hazardous 
waste  transporters  picking  up  or 
delivering  in  Tennessee,  regardless  of 
whether  they  were  intrastate  or 
interstate  transporters.  RSPA 
determined  that  Tennessee's  remedial 
action  fee  was  not  fair  under  49  U.S.C. 
5125(g)(1),  and  therefore  was 
preempted,  because  the  fee  was  not 
based  on  some  fair  approximation  of  the 
use  of  facilities  and  it  discriminated 
against  interstate  commerce.  Id.  at 
54478  RSPA  noted  that  "it  is  not  simply 
a  potential  for  multiple  fees,  but  the  lack 
of  any  relationship  between  the  fees 
paid  and  the  respective  benefits 
received  by  interstate  and  intrastate 
carriers,  that  establishes  discrimination 
against  interstate  commerce."  Id. 

The  present  case  presents  a  similar 
situation.  As  mentioned  previously,  the 
County  requires  that  any  person 
transporting  discarded  hazardous 
material,  sludge  or  biomedical  waste 
"to,  from  and  within"  the  County  must 
obtain  a  waste  transporter  license.  The 
fee  for  obtaining  the  waste  transport 
license  apparently  is  the  same  for  even,' 
transporter.  Thus,  the  County's  fee  is 
not  fair  as  contemplated  in  49  U.S.C. 
5125(g)(1)  because  it  is  not  based  on 
some  fair  approximation  of  use  of 
facilities  and  because  it  discriminates 
against  interstate  conmierce.  Therefore, 
the  County's  fee  requirement  in  27- 
439(b)  is  preempted.  The  County  states 
that  it  anticipates  its  revised  fee 
structure  will  be  based  on  the  use  of 
service.  However,  that  is  not  currently 
the  case,  and  the  existing  regulation  is 
preempted. 

b.  "Used  for"  test.  As  previously 
mentioned.  Federal  hazardous  material 
transportation  law  requires  that  a  State, 
local  or  Indian  tribe  fee  related  to 
hazardous  material  transportation  must 
be  used  for  a  purpose  related  to 
transporting  hazardous  material, 
including  enforcement  and  planning, 
developing,  and  maintaining  a 
capability  for  emergency  response.  49 


U.S.C.  5125(g)(1).  ATA/AWHMT  stated 
that  it  has  asked  the  County  on  several 
occasions  to  provide  an  explanation  of 
how  it  used  the  fee  at  issue,  but  the 
County  never  responded.  However, 
AWHMT  did  allege  in  a  previous  letter 
that  the  County  used  the  fee  as 
"reimbarse[mentl  *    *    *  for  a  variety  of 
administrative  and  other  unidentified 
costs  related  to  its  general  regulation  of 
hazardous  materials  transporters."  The 
County  has  not  provided  any  evidence 
of  how  it  uses  the  waste  transporter 
licensing  fees  that  it  collects.  In  the 
absence  of  any  evidence  from  the 
County  on  this  issue.  RSPA  cannot  find 
that  the  fees  are  used  for  purposes 
related  to  hazardous  materials 
transportation,  and  therefore  the 
County's  fee  requirement  is  preempted 
under  the  "used  for"  test. 

c.  "Obstacle"  test.  Because  the 
County's  requirement  fails  the  fairness 
and  "used  for"  tests  in  49  U.S.C. 
§  5125(g)(1),  it  creates  an  obstacle  to 
carrying  out  the  Federal  hazardous 
materials  transportation  law  and  thus 
fails  the  '"obstacle"  test  in  49  U.S.C. 
§  5125(a)(2). 

H.  Reporting  Requirements 

1 .  County  Requirement 

The  County  requirement  in  §  27- 
439(g)(2)  requires  that  the  owner  or 
operator: 

|s]ubmit  a  monthly  report  to  DPEP  no  later 
than  the  fifteenth  (1.5)  day  of  the  sm;ceeding 
month.  If  no  waste  is  transported  during  the 
reporting  month,  the  owner  or  operator  shall 
send  in  a  report  stating  suih. 
The  report  shall  in(  lude; 

a.  Tile  waste  transporter  name  and  license 
number: 

b.  The  month  covered  bv  the  report; 

c.  The  total  quantity  of  material  picked  up 
by  type; 

d.  The  total  quantit\'  of  material  delivered. 
bv  type,  to  a  licensed  disposal  facility  and 
identihi'  the  disposal  location(s);  and 

e.  in  addition  lo  the  requirements  specified 
in  a.  through  d.  above,  waste  transporters 
which  solely  transport  hazardous  waste  shai! 
inc:iude  in  the  monthU  report  the  generator's 
name  and  address,  type  and  quantity  of 
waste,  and  the  date  the  waste  was  collected. 

2.  Comments 

AT.-\/A\VHMT  contends  that  the  County's 
monthlv  reporting  requirement  should  be 
preempted  imder  the  "obstacle"  test  because 
it  presents  an  obstacle  to  the  safe  and 
efficient  transportation  of  hazardous 
materials.  .MA'.AWHMT  c  ites  the  legislative 
historv  of  Federal  hazardous  materials 
transportation  law  and  the  holding  in 
Colorado  Pub.  L'lil.  Comm'n  \ .  Harmon. 
above,  as  justification  for  its  claim. 
Furthermore.  AT.A/.WVHMT  points  out  that, 
with  the  exception  of  one  item  [the  monthly 
totals),  all  of  the  information  required  in  the 
report  can  be  obtained  from  the  I'niform 
Hazardous  Waste  Manifest. 


The  County  asserts  that  it  requires  montiiU 
reports  so  that  it  can  better  traci^  the 
transportation  and  disposal  activities  in  the 
(bounty.  In  addition,  the  County  stales  that  it 
will  use  the  information  Iroin  the  reports  to 
assess  license  fees. 

3.  Decision 

1  'nder  the  "obslat  le"  test,  a  non-Federal 
r"X)uirement.  as  applied  or  enforced,  is 
preempted  if  it  creates  an  obstacle  to 
a(  (.omplishing  and  carrying  out  Federal 
hazardous  materials  law  or  regulations  41 
I '..S.C.  512.5(a|(2).  R.SP.-\  and  the  courts  have 
held  numerous  tiines  that  requirements  for 
information  or  documentation  in  excess  of 
Federal  requirements  create  potential  delay. 
constitute  an  obstac  le  to  exec  ution  of  the 
Federal  hazardous  materials  law  and  the 
HMR,  and  thus  are  preempted.'"  There  is  no 
lie  niininus  exception  to  the  "obstacle"  test 
bc^cause  thousands  of  jurisditJions  could 
impose  dp  mj/imics  information 
requirements.  !R-H(,M.  Dec  isiun  on  .Appeal; 
State  of  Mil  higan  Rules  and  Regulations 
.■Xlfecting  Radioactive  Materials 
Transportation.  n2  FR  KiOOO.  1.1004  (.\pr.  20, 

The  Court  oi  .\ppeals  held  in  Colorado 
Pub.  i'tllitips  Comm'n  v.  Harmon.  abo\e. 

that: 

Itjhe  .Sec:relar\ 's  regulations  c:ontain 
hundreds  of  information  and  documentation 
requirements,  all  of  whic:h  have  been 
established  by  the  Secretar\  to  ensure  tlie 
health  and  safety  of  citizens  in  even,' 
lurisdiction.  (Congress  spec:ific:all\  found  that 
additional  doc  uinentation  and  information 
recjuirements  in  one  jurisdirtion  create 
'unreasonable  hazards  in  other  jurisdic  tions' 
and  could  confound  shippers  and  c  arriers 
w  hii  h  attempt  to  compiv  with  multiple  and 
(  onflic  ling  rc^gulations.'  [Pub.  L,  1()1-61.t  §  2. 
formerly  49  I'.S.C.  app.  ^1801).*    *    *  In 
addition  to  obstruc:ling  (Congress'  objective 
that  safety  he  achieved  through  uniformity, 
the  expense  of  burdensome  documentation 
and  information  requirements  also  is 
c  onlrary  lo  Congress'  intent  that  regulation  of 
hazardous  materials  be  as  cost-effec:tive  as 
possible.  (951  l',2il  at  1S81) 

As  ATA/AWHMT  points  out.  the 
Countv  can  get  all  of  the  information. 


'"See  lR-2  (Rhode  Island),  above.  IK-C 
((iovjngton).  alujVH;  IR-8.  Stalp  of  Mictiigan: 
Kddioarlive  Malprials  Transportation  Regulations  of 
the  Statf  Fire  .Safrl\  Board  and  the  Dcpartmenl  of 
Pulilu.  Health,  49  KK  4h6:<7  (Nov.  27.  1984),  1R-«(A) 
(Michigaiij.  above:  IK-15.  State  of  X'ermonl:  Rules 
for  Transportation  of  Irradiated  Reactor  Fuel  and 
.\uc  Inar  Waste,  49  FR  4f>f)hO  (Nov   27.  1984):  IR- 
CiL^).  State  of  Vernioiit;  Rules  (or  Transportation  of 
Irradiated  Reactor  Fiit-I  and  Nuclear  Waste. 
Decision  on  .Appt-al.  52  FR  13062  (Apr.  20.  1987): 
IR-IH  (I'rincL-  Georg.^s  County.  MD.  above:  1R-18(A) 
(I'rinc  e  Oorpes  Countv.  MD).  above:  lR-19 
(.Nevada),  aljove:  !R-19(A)  (Nevada),  above):  IR-21 
(Connecticut)  above:  IR-26  (^)ifornia  DMV).  above: 
IR-27.  Colorado  Regulations  on  Transportation  of 
Radioactive  Materials.  54  FR  lfi:t2fi  (Apr.  21.  1989). 
correction.  54  FR  2000!  (May  9.  1989):  IR-28  (San 
lose),  above:  IR-.«)  !()ak)andl.  above:  (lhf'm\u(  Ifiir 
.Svstems.  Inc  v   City  ol  Missoula.  No.  80-18-M  (D 
Mont   1984);  Southern  Pac   Transport  Co  v  Public 
svn  .  Commn  ol  \rvada.  909  F.2d  .352  (9th  Cir. 
1990).  reversing  No  C\'-N-86-»44-BRT  (D.  Nev. 
1988):  Colorado  Pub.  I'tilitins  Comni  n  v.  Harmon. 
above,  reversing  No.  88-Z-1524  (D.  Colo.  1989). 
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except  for  the  monthly  totals,  from  tho 
Uniform  Hazardous  Waste  Manifest  To 
require  a  transporter  to  provide  all  of 
the  information  again  could  create  the 
type  of  confusion  and  lack  of  cost- 
effectiveness  contemplated  in  the 
Harmon  case  discussed  above. 
Therefore,  the  County's  monthly 
reporting  requirement  under  ^^  27- 
439(g)(2)  is  preempted  under  the 
"obstacle"  test  because  it  is  in  excess  nf 
the  Federal  requirements 

IV.  Ruling 

Federal  hazardous  materials 
transportation  law  preempts  the 
following  Broward  County  Code  nf 
Ordinances: 

•  Portions  of  Ordinances  2  7-352  and 
27-436  containing  hazardous  material 
definitions.  The  definitions  of 
biomedical  waste,  combustible  liquid. 
discarded  hazardous  materials. 
flammable  liquid,  hazardous  materials 
and  sludge  are  preempted  to  the  extent 
that  thev  relate  to  transportation  in 
commerce.  In  addition,  all  County 
hazardous  materials  transportation 
requirements  that  rely  on  these 
definitions  are  also  preempted 

•  Portions  of  Ordinances  27-3.55(d|(l  I 
and  27-439(b)(l)  containing  release 
reporting  requirements  The  written 
notification  requirements  of  these 
sections  are  preempted  to  the  extent  that 
they  relate  to  transportation  in 
commerce  The  oral  notification 
requirements  of  these  sections  are  rmt 
preempted,  as  discussed  below. 


•  Ordinance  27-356(b)(4)d.l 
(ontaining  shipping  paper  retention 
requirements  The  shipping  paper 
requirements  in  this  section  are 
preempted  to  the  extent  that  they  differ 
from  HMR  or  EPA  requirements  for 
shipping  paper  and  waste  manifest 
retention 

•  Ordinance  27-439(b)  containing  a 
fee  requirement  for  obtaining  a  waste 
transport  license. 

•  Ordinance  27-439(g)(2)  containing 
nionthlv  reporting  requirements.  The 
reporting  requirements  in  this  section 
are  preempted  to  the  extent  that  they 
relate  to  transportation  in  commerce. 

Federal  hazardous  materials 
transportatitm  law  does  not  preempt  the 
follow  ing  Broward  County  Code  of 
Ordinances: 

•  Portions  of  Ordinance  27-355(a)(l) 
and  27-439(f)(l)  containing  release 
reporting  requirements.  The  oral 
notification  requirements  of  these 
sections  are  not  preempted.  However,  as 
discussed  above,  the  written  notification 
requirement  sections  are  preempted  to 
the  extent  that  they  relate  to 
transportation  in  commerce. 

•  Ordinance  27-^39(g)(l)  containing 
shipping  paper  retention  requirements 
for  motor  vehicle  waste  transporters. 
However,  this  requirement  is  preempted 
to  the  extent  that  it  applies  to 
intermediate  rail  transporters. 

•  Odinance  27^39(e)(2)  containing 
standards  for  waste  transport  vehicles. 

•  Ordinance  27-439(e)(3)  containing 
vehicle  inspection  requirements. 


•  Ordinance  27-439(e)(4)  containing 
vehicle  marking  requirements. 

V.  Petition  for  Reconsideration/Judicial 
Review 

In  accordance  with  49  CFR 
107.211(3),  any  person  aggrieved  by  this 
decision  may  file  a  petition  for 
reconsideration  within  20  days  of 
publication  of  this  decision  in  the 
Federal  Register.  Any  party  to  this 
proceeding  may  seek  review  of  RSPA's 
decision  "in  any  appropriate  district 
court  of  the  United  States  *   *   *  not 
later  than  60  days  after  the  decision 
becomes  final. "'49  U.S.C.  5125(f), 

This  decision  will  become  RSPA's 
final  decision  20  days  after  publication 
in  the  Federal  Register  if  no  petition  for 
reconsideration  is  filed  within  that  time. 
The  filing  of  a  petition  for 
reconsideration  is  not  a  prerequisite  to 
seeking  judicial  review  of  this  decision 
under  49  U.S.C,  5125(f}, 

If  a  petition  for  reconsideration  of  this 
decision  is  filed  within  20  days  of 
publication  in  the  Federal  Register,  the 
action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  will  be  RSPA's  final 
decision.  49  CFR  107.211(d). 

Issued  in  Washington,  DC  on  December  20. 
2000. 
Robert  A,  McGuire. 

Associate  Administrator  for  Hazardous 

.\4atenals  Safety. 

[FR  Doc.  00-32885  Filed  12-26-00;  8:45  am] 
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the  appropriate  document  categories 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Notice  of  indirect  Cost  Rates  for  the 
Damage  Assessment  and  Restoration 
Program 

Correction 

In  notice  document  00-31021 
beginning  on  page  76611  in  the  issue  of 


Thursday,  December  7,  2000,  make  the 
following  corrections: 

1,  On  page  76611,  in  the  second 
column,  the  subagency's  name  is 
corrected  as  set  forth  above. 

2,  On  the  same  page,  in  the  same 
column,  under  the  heading  SUMMARY, 
-in  the  sixth  line,  "invovled"  should 
read  "involved", 

3,  On  the  same  page,  in  the  same 
column,  under  the  heading  SUMMARY, 
in  the  seventh  line,  "assesment  "  should 
read  "assessment  ", 

4,  On  the  same  page,  in  the  third 
column,  under  the  heading 
SUPPLEMENTARY  INFORMATION,  in 
the  11th  line,  "Naitonal  "  should  read 
"National", 

5,  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
19th  line,  "Services"  should  read 
"Service", 


6.  On  page  76612,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  second 
line,  "  account"  should  read 
"accounting", 

7.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
second  full  paragraph,  in  the  first  line, 
"anlysis"  should^•ead  "analysis". 

8.  On  the  same  page,  in  the  same 
column,  in  the  last  full  paragraph,  in  the 
11th  line,  after  "and'remove  "not", 

[FR  Doc.  CO- ,31021  Filed  12-26-00:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  420 

[FRL-6897-8] 

RIN  2040-AC90 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Iron  and  Steel  Manufacturing  Point 
Source  Category 

AGENCY:  EnvironmentaJ  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  artiiin  presf  nt.s  tht' 
Agency's  proposed  effluent  limitations 
guidelines  and  standards  for  wastewater 
discharges  from  iron  and  steel  facilities 
The  proposed  regulation  revises 
technology-based  effluent  limitations 
guidelines  and  standards  for  wastewater 
discharges  associated  with  the  operation 
of  new  and  existing  iron  and  steel 
facilities.  This  ac;tion  covers  sites  that 
generate  wastewater  while  performing 
the  following  industrial  activities 
Metallurgical  cokemaking.  ironmaking. 
integrated  steelmaking.  non-integrated 
steelmaking.  hot  forming,  steel  finishing 
including  electroplating,  and  other 


operations  including  dirfjct  iron 
reduction,  bruiuetting.  and  forging. 

EPA  estimates  that  compliance  with 
this  regulation  as  proposed  would 
rediu  e  the  discharge  (jf  priority  and 
none  onventional  pollutants  by  at  least 
21U  million  pounds  per  year  and  would 
cost  4n  estimated  $56.5  million  to  $61.4 
million  (14^9  S.  pre-tax)  on  an  annual 
basis,  with  the  range  reflecting  two 
options  [iroposed  for  comment.  In 
addition.  EPA  expects  that  discharges  of 
(  onventional  pollutants  would  be 
reduced,  by  at  least  31.3  million  pounds 
per  year   EPA  has  estimated  that  the 
annual  quantifiable  benefits  of  the 
proposal  would  range  from  $1.1  million 
to  $2  7  million. 

DATES:  EPA  must  receive  comments  on 
the  proposal  by  midnight  of  February 
26,  2001    EPA  will  conduct  a  public 
hearing  on  February  20,  2001  at  9:00 
am.  For  information  on  the  location  of 
the  public  hearing,  see  SUPPLEMENTARY 
INFORMATION 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  EPA  auditorium  in 
Waterside  Mall,  401  M  Street  SW, 
Washington.  DC. 

.Submit  written  comments  to  Mr. 
Oorge  M   |ett.  Office  of  Water, 
Engineering  and  Aaalysis  Division 
(4J03),  i;  S.  EPA,  1200  Pennsylvania 
.■\venue,  NW,  Washington,  DC  20460. 


For  hand-deliveries  or  federal  express, 
please  send  comments  to  Room  607a 
West  Tower.  401  M  Street  SW. 
Washington  20460.  For  additional 
information  on  how  to  submit 
comments,  see  "Supplementary 
Information.  How  to  Submit  to  submit 
comments". 

The  public  record  for  this  proposed 
rulemaking  has  been  established  under 
docket  number  W-00-25  and  is  located 
in  the  Water  Docket  East  Tower 
Basement.  Room  EB57.  401  M  St.  SW. 
Washington.  DC  20460.  The  record  is 
available  for  inspection  from  9:00  a.m. 
to  4:00  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  For  access  to 
the  docket  materials,  call  (202)  260- 
3027  to  schedule  an  appointment.  You 
may  have  to  pay  a  reasonable  fee  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  information  concerning 
today  s  proposed  rule,  contact  Mr. 
George  M.  Jett  at  (202)  260-7151  or  Mr. 
Kevin  Tingley  at  (202)  260-9843.  For 
economic  information  contact  Mr, 
William  Anderson  at  (202)  260-5131. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  include: 


Category 

Examples  of  regulated  entities 

riiiiidf) 

codes 

Industry      

•  Facilities  engaged  m  metallurgical  cokemaking,  ironmaking,  integrated  steelmaking,  non-inte-     SIC 
grated  steelmaking   hot  torming   steel  finishing  including  electroplating,  and  other  operations     •  3312 

including  direct  iron  reduction,  bnquetting.  and  forging                                                                      •  3316 

NAICS 

•  3311 

•  3312 

The  preceding  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists  the  types  of  entities  that 
EP,-\  is  now  aware  could  potentially  be 
regulated  by  proinulgalion  of  this 
proposed  rule.  Other  types  of  entities 
not  listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  would  be  regulated  by 
promulgation  of  this  proposed  rule,  you 
should  carefully  examine  the 
applicability  criteria  in  §420.1  of 
today's  proposed  rule  and  in  the 
applicability  subsection  of  each 
proposed  subpart.  You  should  also 
examine  the  description  of  the  proposed 
scope  of  each  subpart  elsewhere  in  this 
document.  If  you  still  have  questions 
regarding  the  applicability  of  this 
proposed  action  to  a  particular  entity. 
consult  one  of  the  persons  listed  for 


tec  hni(  al  information  in  the  preceding 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

How  To  Submit  Comments 

h'A'A  requests  aji  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references).  Commenters  who 
want  EPA  to  acknowledge  receipt  of 
their  comments  should  enclose  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted. 
Please  submit  any  references  cited  in 
vour  comments. 

(Comments  may  also  be  sent  via  e-mail 
to  |ett.george«a)epa.gov.  Electronic 
comments  must  specify  docket  number 
VV'-00-55  and  must  be  submitted  as  an 
ASCII,  Word,  or  WordPerfect  file 
avoiding  the  use  of  special  characters 
and  anv  form  of  encryption.  Electronic 
t:omments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 


Libraries.  No  confidential  business 
information  (CBI)  should  be  sent  via  e- 
maiL 

Protection  of  Confidential  Business 
Information  (CBI) 

EPA  notes  that  certain  information 
and  data  in  the  record  supporting  the 
proposed  rule  have  been  claimed  as  CBI 
and,  therefore,  are  not  included  in  the 
record  that  is  available  to  the  public  in 
the  Water  Docket.  Further,  the  Agency 
has  withheld  from  disclosure  some  data 
not  claimed  as  CBI  because  release  of 
this  information  could  indirectly  reveal 
information  claimed  to  be  confidential. 
To  support  the  proposed  rulemaking. 
EPA  is  presenting  in  the  public  record 
certain  information  in  aggregated  form 
or.  alternatively,  is  masking  facility 
identities  or  employing  other  strategies 
in  order  to  preserve  confidentiality 
claims.  This  approach  assures  that  the 
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information  in  the  public  record  both 
explains  the  basis  for  today's  proposal 
and  allows  for  a  meaningful  opportunity 
for  public  comment,  without 
compromising  CBI  claims. 

Some  tabulations  and  analyses  of 
facility-specific  data  claimed  as  CBI  are 
available  to  the  company  that  submitted 
the  information.  To  ensure  that  all  data 
or  information  claimed  as  CBI  is 
protected  in  accordance  with  EPA 
regulations,  any  requests  for  release  of 
such  company-specific  data  should  be 
submitted  to  EPA  on  company 
letterhead  and  signed  by  a  responsible 
official  authorized  to  receive  such  data. 
The  request  must  list  the  specific  data 
requested  and  include  the  following 
statement,  "I  certify  that  EPA  is 
authorized  to  transfer  confidential 
business  information  submitted  by  my 
company,  and  that  I  am  authorized  to 
receive  it." 

Overview 

The  preamble  describes  the 
background  documents  that  support  this 
proposed  regulation;  the  legal  authority 
for  the  proposal;  a  summary  of  the 
proposal;  backgroimd  information;  the 
technical  and  economic  methodologies 
used  by  the  Agency  to  develop  these 
proposed  regulations  and,  in  an 
appendix,  the  definitions,  acronyms, 
and  abbreviations  used  in  this  notice. 
This  preamble  also  solicits  comment 
and  data  on  specific  areas  of  interest. 

Table  of  Contents 

I.  Legal  Authority 

II.  Legislative  Background 

A.  Clean  Water  Act 

B.  Section  304(m)  Consent  Decree 

III.  Scope/Applicability  of  Proposed 

Regulation 

A.  Facilities  Subject  to  40  CFR  Part  420 

B.  Interface  with  Metal  Products  and 
Machinery  Rule 

C.  Centralized  Treatment  Provision 

IV.  Rulemaking  Background 

A.  Iron  and  Steel  Effluent  Guideline 
Rulemaking  History 

B.  Preliminary  Study 

C.  Industry  Profile 

D.  Summary  of  EPA  Activities  and  Data 
Gathering  Efforts 

1.  Industry  Surveys 

a.  Descriptions 

b.  Development  of  Survey  Mailing  List 

c.  Sample  Selection 

d.  Survey  Response 

2.  Wastewater  Sampling  and  Site  Visits 

3.  Analytical  Methods 

4.  Database  Sources 

5.  Summary  of  Public  Participation 

E.  Subcategorization 

1 .  Methodology  eind  Factors  Considered  in 
Developing  Proposed  Subcategorization 

2.  General  Description  of  Manufacturing 
Processes 

3.  Proposed  Subcategories 

F.  Wastewater  Characterization 


1.  Cokemaking 

a.  Wastewater  Sources 

b.  Pollutants  of  Concern 

c.  Wastewater  Flow  Rates 

2.  Ironmaking 

a.  Wastewater  Sources 

b.  Pollutants  of  Concern 

c.  Wastewater  Flow  Rates 

3.  Integrated  Steelmaking 

a.  Wastewater  Sources 

b.  Pollutants  of  Concern 

c.  Wastewater  Flow  Rates 

4.  Integrated  and  Stand  Alone  Hot  Forming 

a.  Wastewater  Sources 

b.  Pollutants  of  Concern 

c.  Wastewater  Flow  Rates 

5.  Non-Integrated  Steelmaking  and  Hot 
Forming 

a.  Wastewater  Sources 

b.  Pollutants  of  Concern 

c.  Wastewater  Flow  Rates 

6.  Steel  Finishing 

a.  Wastewater  Sources 

b.  Pollutants  of  Concern 

c.  Wastewater  Flow  Rates 

7.  Other  Operations 

a.  Wasterwater  Sources 

b.  Pollutants  of  Concern 

c.  Wasterwater  Flow  Rates 

V.  Technology  Options.  Costs,  and  Pollutant 

Reductions 

A.  Introduction 

1.  Focused  Rulemaking  Approach 

2.  Available  Technologies 

B.  Methodology  for  Estimating  Costs  and 
Pollutant  Reductions  .Achieved  by  Model 
Treatment  Technologies 

C.  Technology  Options,  Regulatory'  Costs, 
and  Pollutant  Reductions 

1.  Cokemaking 

2.  Ironmaking 

3.  Integrated  Steelmaking 

4.  Integrated  and  Stand  Alone  Hot  Forming 

5.  Non-Integrated  Steelmaking  and  Hot 
Forming 

6.  Steel  Finishing 

7.  Other  Operations 

VI.  Economic  Analysis 

A.  Introduction  and  Overv-iew 

B.  Economic  Description  of  the  Iron  and 
Steel  Industry'  and  Baseline  Conditions 

C.  Economic  Impact  Methodology 

D.  Economic  Costs  of  Impact  of  Technology 
Options  by  Subcategory- 

E.  Facility  Level  Economic  Impacts  of 
Regulatory  Options 

F.  Firm  Level  Impacts 

G.  Community  Impacts 
H.  Foreign  Trade  Impacts 
I.  Small  Business  Analysis 
).  Cost-Benefit  Analysis 

K.  Cost-Effectiveness  Analysis 
L.  Cost-Reasonableness  Analysis 

VII.  Water  Quality  Analysis  and 
Environmental  Benefits 

A.  Reduced  Human  Health  Cancer  Risk 

B.  Reduced  Lead  Health  Risk 

C.  Reduced  Noncarcinogenic  Human 
Health  Hazard 

D.  Improved  Ecological  Conditions  and 
Recreational  Activity 

E.  Effect  an  POTW  Operations 

F.  Other  Benefits  not  Quantified 

G.  Summary'  of  Benefits 

VIII.  Non-Water  Quality  Environmental 
Impacts 


A.  Air  Pollution 

B.  Solid  Waste 

C.  Energy  Requirements 

IX.  Options  Selected  for  Proposal 

A.  Introduction 

1.  Methodology  for  Proposed  Selection  of 
Regulated  Pollutants 

2.  Pollutants  Selected  for  Pretreatment 
Standards 

3.  Issues  Related  to  the  Methodology  I'sed 
to  Determine  POTW  Performance 

4.  Determination  of  Long  Term  Averages. 
Variability  Factors,  and  Effluent 
Limitations  Guidelines  and  Standards 

5.  BPT 

6.  BCT 

7.  Consideration  of  Statutory  Factors  for 
BAT,  PSES,  NSPS,  and  PSNS 
Technology  Options  Selection 

B.  Cokemaking 

1   By-Product  Cokemaking 

a.  Regulated  Pollutants 
i.  BAT 

ii.  PSES 
iii.  NSPS 
iv.  PSNS 

b.  Technology  Selected 
i.  BAT 

ii.  PSES 

iii.  NSPS 

iv.  PSNS 

2.  Non-recovery  Cokemaking 

C.  Ironmaking 

1.  Blast  Furnace 

a.  Regulated  Pollutants 
i.  BAT 

ii.  PSES 
iii.  NSPS 
iv.  PSNS 

b.  Technology  Selected 
i.  BAT 

ii.  PSES 
iii.  NSPS 
iv.  PSNS 

2.  Sintering 

a.  Regulated  Pollutants 
i.  B.^T 

ii.  PSES 
iii.  NSPS 
iv.  PSNS 

b.  Technologies  Selected 
i.  BAT/PSES'NSPS/PSNS 

D.  Integrated  Steelmaking 

1,  Regulated  Pollutants 

a.  BAT/PSES/NSPS/PSNS 

2.  Technology  Selected 

a.  BAT/PSES/NSPS/PSNS 

E.  Integrated  and  Stand  Alone  Hot  Forming 

1.  Carbon  and  .•Mloy 

a.  Regulated  Pollutants 
i.  BAT 

ii.  PSES/PSNS 
iii.  NSPS 

b.  Technology  Selected 
i.  BAT 

ii.  PSES 
iii,  NSPS 
iv.  PSNS 

2.  Stainless 

a.  Regulated  Pollutants 
i.  BAT 

ii.  PSES/PSNS 
iii.  NSPS 

b.  Technology  Selected 
i.  BAT 

ii.  PSES/PSNS 
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iii.  .\SPS 

F.  Non-Integrated  Steelmaking  and  Hot 
Forming 

1 .  Carbon  and  Alloy 

a.  Regulated  Pollutants 
i.  BAT 

ii.  PSES 

iii.  NSPS/PSNS 

b.  Technolog\'  Selected 
i.  BAT 

ii.  PSES 

iii.  NSPS/PSNS 

G.  Finishing 

1.  Carbon  and  Alloy 

a.  Regulated  Pollutants 
i.  BAT 

ii.  PSES 
iii.  NSPS 
iv.  PSNS 

b.  Technology  Selected 
i.  BAT 

ii.  PSES 

iii.  NSPS/PSNS 

2.  Stainless 

a.  Regulated  Pollutants 
i.  BAT 

ii.  PSES 

iii.  NSPS/PSNS 

b.  Technology  Selected 
i.  BAT 

ii  PSES 

iii.  NSPS/PSNS 

H  Other 

1   Diretf-redured  Ircinmaking  (DRl) 

a.  Regulated  Pollutants 

b  Technology  Selected 

i.  BPT/BCT/NSPS 

ii.  PSES/PSNS 

2.  Forging 

a.  Regulated  Pollutants  and  Limits 

i.  (Direct  Pollutants  and  Limit.s)  BPT/BCT' 

NSPS 
ii   Indirect  Discharges  PSES/PSNS 

b.  Technology  Selected 

i  BPT/NSPS/'PSES/PSNS 

3.  Briquetting 

a.  Technology  Selected 

X.  Regulatory  Implementation 

A  Implementation  of  Part  420  through  the 

NPDES  Permit  and  National 

Pretreatment  Programs 
B.  Upset  and  Bypass  Provision.s 
C  Variances  and  Removal  Credits 
D  Production  Basis  for  Calculation  of 

Permit  Limitations 

1.  Background 

2.  Alternatives  for  Establishing  Permit 
Effluent  Limitations 

E.  Water  Bubble 

XI.  Other  Coinciding  Agency  Activities 

A.  40  CFR  Part  63.  Subpart  L— National  Air 
Emission  Standard  for  Coke  Oven 
Batteries 

B.  Coke  Ovens:  Pushing.  Quenching,  and 
Battery  Stacks  Proposed  Rule 

C.  Steel  Pickling — HCL  Process 

D  Integrated  Iron  and  Steel  Manufacturing 
NESHAP 

XII.  Related  Acts  of  Congress.  Executive 
Orders,  and  Agency  Initiatives 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Process 

B.  Regulatory  Flexibility  Act  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  5  use.  601  et  seq 


I,   Untuiulfd  Mandates  Reform  Act 

D.  Paper%vi)rl>.  Kedui  tion  AcX 

E.  National  lechnology  Transfer  and 
Advancement  Ai  t 

F.  Executive  Order  1304.5:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

G.  Executive  Order  13132:  Federalism 
H.  Executive  Order  13084:  Consultation 

and  Coordination  with  Indian  Tribal 
(Governments 
I   Plain  Language  Directive 
XIII  Solit  itatiun  of  Data  and  Comments 

A.  Introduction  and  (General  Solicitation 

B.  Specific  Data  and  (Comment 
Solicitations 

Appendix  .\:  Definitions,  ■■\cronyms.  and 
Abbreviations  Used  in  This  Notice 

I.  Legal  Authority 

These  regulations  are  proposed  under 
the  authority  of  sections  301.  304.  306. 
307.  308.  402.  and  501  of  the  Clean 
Water  Act.  33  U.S.C.1311,  1314,  1316. 
1317,  1318,  1342,  and  1361. 

II.  Legislative  Background 

A.  Clean  Water  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters." 
Section  101(a).  33  U.S.C.  1251(a).  To 
achieve  this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  The  Clean  Water  Act  confronts 
the  problem  of  water  pollution  on  a 
number  of  different  fronts.  Its  primary 
reliance,  however,  is  on  establishing 
restrictions  on  the  types  and  amounts  of 
pollutants  discharged  from  various 
industrial,  commercial,  and  public 
sources  of  wastewater. 

Congress  recognized  that  regulating 
only  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards  that 
restrict  pollutant  discharges  from 
facilities  that  discharge  wastewater 
indirectly  through  sewers  flowing  to 
publicly  owned  treatment  works 
(POTWs).  See  section  307(b)  and  (c),  33 
U.S.C.  1317(b)  &  (c).  National 
pretreatment  standards  are  established 
for  those  pollutants  in  wastewater  from 
indirect  dischargers  that  may  pass 
through,  interfere  with  or  are  otherwise 
incompatible  with  POTW  operations. 
Generally,  pretreatment  standards  are 
designed  to  ensure  that  wastewaters 
from  direct  and  indirect  industrial 
dischargers  are  subject  to  similar  levels 
of  treatment.  In  addition.  POTWs  are 
required  to  implement  local  treatment 
limits  applicable  to  their  industrial 


indirect  dischargers  to  satisfy  any  local 
requirements.  See  40  CFR  403.5. 

Direct  dischargers  must  comply  with 
effluent  limitations  in  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits:  indirect  dischargers 
must  comply  with  pretreatment 
standards.  Effluent  limitations  in 
NPDES  permits  are  derived  from 
effluent  limitations  guidelines  and  new 
source  performance  standards 
promulgated  by  EPA.  These  effluent 
limitations  guidelines  and  standards  are 
established  by  regulation  for  categories 
of  industrial  dischargers  and  are  based 
on  the  degree  of  control  that  can  be 
achieved  using  various  levels  of 
pollution  control  technology. 

1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT)— Sec. 
304(b)(1)  of  the  CWA 

EPA  may  promulgate  BPT  effluent 
limits  for  conventional,  priority,  and 
non-conventional  pollutants.  (Priority 
pollutants  consist  of  a  specified  list  of 
toxic  pollutants.  For  more  information, 
see  section  rV.D.3  below.)  In  specifying 
BPT,  EPA  looks  at  a  nimiber  of  factors. 
EPA  first  considers  the  cost  of  achieving 
effluent  reductions  in  relation  to  the 
effluent  reduction  benefits.  The  Agency 
also  considers  the  age  of  the  equipment 
and  facilities,  the  processes  employed, 
engineering  aspects  of  the  control 
technologies,  application  of  various 
types  of  process  changes,  non-water 
quality  environmental  impacts 
(including  energy  requirements),  and 
such  other  factors  as  the  Administrator 
deems  appropriate.  See  CWA 
304(b)(1)(B).  Traditionally,  EPA 
establishes  BPT  effluent  limitations 
based  on  the  average  of  the  best 
performances  of  facilities  within  the 
industry,  grouped  to  reflect  various 
ages,  sizes,  processes,  or  other  common 
characteristics.  Where,  however, 
existing  performance  is  imiformly 
inadequate,  EPA  may  establish 
limitations  based  on  higher  levels  of 
control  than  currently  in  place  in  an 
industrial  category  if  the  Agency 
determines  that  the  technology  is 
available  in  another  category  or 
subcategory,  and  can  be  practically 
applied. 

2.  Best  Control  Technology  for 
Conventional  Pollutants  (BCT) — Sec. 
304(b)(4)  of  the  CWA 

The  1977  amendments  to  the  CWA 
required  EPA  to  identify  additional 
levels  of  effluent  reduction  for 
conventional  pollutants  associated  with 
BCT  technology  for  discharges  from 
existing  industrial  point  sources.  In 
addition  to  other  factors  specified  in 
Section  304(b)(4)(B),  the  CWA  requires 
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that  EPA  establish  BCT  limitations  after 
consideration  of  a  two  part  "cost- 
reasonableness"  test.  EPA  explained  its 
methodology  for  the  development  of 
BCT  limitations  in  July  1986  (51  FR 
24974). 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BOD?), 
total  suspended  solids  (TSS),  fecal 
coliform.  pH,  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30,  1979  (44  FR  44501). 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) — Sec. 
304(b)(2)  of  the  CWA 

In  general,  BAT  effluent  limitations 
guidelines  represent  the  best 
economically  achievable  performance  of 
plants  in  the  industrial  subcategory  or 
categor\'.  The  CWA  establishes  BAT  as 
a  principal  national  means  of 
controlling  the  direct  discharge  of  toxic 
and  nonconventional  pollutants.  The 
factors  considered  in  assessing  BAT 
include  the  cost  of  achieving  BAT 
effluent  reductions,  the  age  of 
equipment  and  facilities  involved,  the 
process  employed,  potential  process 
changes,  and  non-water  quality 
environmental  impacts  including  energy 
requirements,  and  such  other  factors  as 
the  Administrator  deems  appropriate. 
The  Agency  retedns  considerable 
discretion  in  assigning  the  weight  to  be 
accorded  these  factors.  An  additional 
statutory  factor  considered  in  setting 
BAT  is  economic  achievability. 
Generally,  EPA  determines  economic 
achievability  on  the  basis  of  total  costs 
to  the  industry'  and  the  effect  of 
compliance  with  BAT  limitations  on 
overall  industry  and  subcategory 
financial  conditions.  As  with  BPT, 
where  existing  performance  is 
uniformly  inadequate,  BAT  may  reflect 
a  higher  level  of  performance  than  is 
currently  being  achieved  based  on 
technology  transferred  from  a  different 
subcategory'  or  category.  BAT  may  be 
based  upon  process  changes  or  internal 
controls,  even  when  these  technologies 
are  not  common  industry  practice. 

4.  New  Source  Performance  Standards 
(NSPS)— Sec.  306  of  the  CWA 

New  Source  Performance  Standards 
reflect  effluent  reductions  that  are 
achievable  based  on  the  best  available 
demonstrated  control  technology.  New 
facilities  have  the  opportunity  to  install 
the  best  and  most  efficient  production 
processes  and  wastewater  treatment 
technologies.  As  a  result,  NSPS  should 
represent  the  most  stringent  controls 


attainable  through  the  application  of  the 
best  available  control  technology  for  all 
pollutants  (that  is,  conventional, 
nonconventional,  and  priority 
pollutants).  In  establishing  NSPS.  EPA 
is  directed  to  take  into  consideration  the 
cost  of  achieving  the  effluent  reduction 
and  any  non-water  quality 
environmental  impacts  and  energy 
requirements. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Sec.  307(b)  of  the  CWA 

Pretreatment  Standards  for  Existing 
Sources  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly  owned  treatment  works 
(POTW).  Pretreatment  standards  are 
technolog>'-based  and  are  analogous  to 
BAT  effluent  limitations  guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standards,  are 
found  at  40  CFR  part  403.  These 
regulations  contain  a  definition  of  pass- 
through  that  addresses  localized  rather 
than  national  instances  of  pass-through 
and  establishes  pretreatment  standards 
that  apply  to  all  non-domestic 
dischargers.  See  52  FR  1586  (Jan.  14. 
1987). 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS)— Sec.  307(c)  of  the 
CWA 

Section  307(c)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  new  sources  at  the  same  time  it 
promulgates  new  source  performance 
standards.  Such  pretreatment  standards 
must  prevent  the  discharge  of  any 
pollutant  into  a  POTW  that  may 
interfere  with,  pass  through,  or  may 
otherwise  be  incompatible  with  the 
POTW.  EPA  promulgates  categorical 
pretreatment  standards  for  existing 
sources  based  principally  on  BAT 
technology  for  existing  sources.  EPA 
promulgates  pretreatment  standards  for 
new  sources  based  on  best  available 
demonstrated  technology  for  new 
sources.  New  indirect  dischargers  ha\e 
the  opportunity  to  incorporate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  NSPS. 

B.  Section  304(m)  Consent  Decree 

Section  304(m)  requires  EPA  to 
publish  a  plan  even.'  two  years  that 
consists  of  three  elements.  First,  under 
section  304(m)(l)(A),  EPA  is  required  to 
establish  a  schedule  for  the  annual 
review  and  revision  of  existing  effluent 
guidelines  in  accordance  with  section 


304(b).  Section  304(b)  applies  to  effluent 
limitations  guidelines  for  direct 
dischargers  and  requires  EPA  to  revise 
such  regulations  as  appropriate.  Second, 
under  section  304(m)(l)(B).  EPA  must 
identify  categories  of  sources 
discharging  toxic  or  nonconventional 
pollutants  for  which  EPA  has  not 
published  BAT  effluent  limitations 
guidelines  under  304(b)(2)  or  new 
source  performance  standards  under 
section  306.  Finally,  under  304(m)(l)(C). 
EPA  must  establish  a  schedule  for  the 
promulgation  of  BAT  and  NSPS  for  the 
categories  identified  under 
subparagraph  (B)  not  later  than  three 
years  after  being  identified  in  the 
304(m)  plan.  Section  304(m)  does  not 
apply  to  pretreatment  standards  for 
indirect  dischargers,  which  EPA 
promulgates  pursuant  to  sections  307(b) 
and  307(c)  of  the  Clean  Water  Act. 

On  October  30,  1989.  Natural 
Resources  Defense  Council.  Inc.,  and 
Public  Citizen.  Inc..  filed  an  action 
against  EPA  in  which  they  alleged, 
among  other  things,  that  EPA  had  failed 
to  comply  with  CWA  section  304(m). 
Plaintiffs  and  EPA  agreed  to  a 
settlement  of  that  action  in  a  consent 
decree  entered  on  January  31.  1992.  The 
consent  decree,  which  has  been 
modified  several  times,  established  a 
schedule  by  which  EPA  is  to  propose 
and  take  final  action  for  eleven  point 
source  categories  identified  by  name  in 
the  decree  and  for  eight  other  point 
source  categories  identified  only  as  new 
or  revised  rules,  numbered  5  through 
12.  After  completing  a  preliminary 
study  as  required  bv  the  decree.  EPA 
selected  the  iron  and  steel  industry  as 
the  subject  for  New  or  Revised  Rule  #5. 
Under  the  decree,  as  modified,  the 
Administrator  was  required  to  sign  a 
proposed  rule  for  the  iron  and  steel 
industry  no  later  than  October  31.  2000, 
and  must  take  final  action  on  that 
proposal  no  later  than  April  30.  2002. 

III.  Scope/Applicability  of  the  Proposed 
Regulation 

EPA  solicits  comments  on  various 
issues  specifically  identified  in  the 
preamble  as  well  as  any  other 
applicability  issues  that  are  not 
specifically  addressed  in  today's  notice. 

A.  Facilities  Subject  to  40  CFR  Part  420 

EPA  is  proposing  effluent  limitations 
guidelines  and  standards  for  seven 
subcategories  of  Iron  and  Steel  facilities. 
Generally  speaking,  the  universe  of 
facilities  that  would  be  potentially 
subject  to  EPA's  proposed  guideline 
include  facilities  engaged  in  iron  and 
steel  making,  whether  through  the  use 
of  blast  furnaces  and  basic  oxygen 
furnaces  (BOFs).  or  through  electric  arc 
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furnaces  (EAFs);  metallurgical 
cokemaking  facilities;  stand-alone 
facilities  engaged  in  hot  forming  and 'or 
finishing  of  steel,  including 
electroplating:  and  facilities  engaged  in 
other  related  operations  such  as  direct 
iron  reduction,  forging,  and  iron 
briquetting. 

A  detailed  discussion  of  Iron  and 
Steel  wastewaters  is  provided  in  Section 


IV. F  In  summary,  all  wastewater 
disc:harges  to  a  receiving  stream  or  the 
introduction  of  wastewater  to  a  publicly 
owned  treatment  works  from  a  facility 
that  falls  within  the  scope  of  one  of  the 
proposed  subparts  would  be  subject  to 
the  provisions  of  this  proposed  rule 
unless  specifically  excluded  as 
discussed  in  the  following  sections. 


The  following  proposed  technology 
options  serve  as  the  basis  for  the 
effluent  limitations  guidelines  and 
standards  being  proposed  today  for  the 
iron  and  steel  industry.  For  descriptions 
of  the  subcategories,  see  Section  IV. E. 
For  descriptions  of  the  technologies,  see 
Section  V.A. 


Subcategory  (segment) 


Regulatory  level 


Option  chosen 


Technical  components 


Subpart  A  Cokemaking 
(By-Product  Recovery) 


(Non- Recovery)  

Subpart  B    Ironmaking    (Blast  Fur- 
naces) and  (Sintenngi 


BAT'NSPS/PSES/PSNS 


co-proposed     

PSES 

BAT'NSPS/PSES'PSNS 
BAT  NSPS  


PSES/PSNS    

Subpart  C   integrated  Steelmaking       BAT  NSPS-PSE&PSNS       BAT-1 


Subpart   D     Integrated   and   Stand 
Alone  Hot  Forming 


BAT-3(PSES-3) j  tar  removal,  equalization,  ammonia  stnpping.  tem- 

I  perature  control,  equalization,  single-stage  bio- 
I  logical  treatment  with  nitnflcatlon,  alkaline 
I     chlonnation,  and  sludge  dewatehng. 

PSE&-1  tar  removal,  equalization,  ammonia  stripping. 

zero  discharge  no  wastewater  generated 

BAT-1  solids  removal  with  high-rate  recycle  and  metals 

precipitation,  alkaline  chlorination,  mixed-media 
filtration    of    the    blowdown    wastewater,    and 
sludge  dewatehng. 
solids  removal  with  high-rate  recycle  and  metals 

precipitation,  and  sludge  dewatehng. 
solids  removal  and  high-rate  recycle,  with  metals 
precipitation  for  blowdown  wastewater,  cooling 
towers  for  process  wastewaters  from  vacuum 
degassing  or  continuous  casting  operations,  and 
sludge  dewatehng. 


PSES-1 


(Cart)on  &  Alloy  Steel) 


(Stainless  Steel) 


BAT/NSPS  BAT-1 


PSESPSNS 
BATNSPS    . 


PSES/PSNS 


Subpart          E           Non-integrated 
Steelmaking  and  Hot  Forming 
(Carbon  &  Alloy  Steeil    BAT 


I  Stainless  Steel) 


Subpart  F   Steel  Finishing 
(Carbon  &  Alloy  Steel) 


(Stainless  Steel) 


Subpart  G  Other  Operations 
(Direct  Reduced  Ironmaking) 


PSES  

NSPS/PSNS 
BAT/PSES 


scale  pit  with  oil  skimming,  roughing  clarifier,  cool- 
ing tower  with  high  rate  recycle,  mixed-media  fil- 
tration of  blowdown,  and  sludge  dewatehng. 

N/A no   proposed   modification   from    existing    PSES/ 

PSNS 

BAT-1  scale  pit  with  oil  skimming,  roughing  clarifier,  cool- 
ing tower  with  high  rate  recycle,  mixed-media  fil- 
tration of  blowdown,  and  sludge  dewatehng. 

N/A no   proposed   modifkiation   from   existing    PSES/ 

PSNS 


(Forging) 


NSPS/PSNS    

BATNSPS;  PSNS 


PSES 

BAT/NSPS'PSNS 

PSES    

BPTBCTNSPS 

BATPSES/PSNS 
BPT  BCT  NSPS 

BAT/PSES/PSNS 


solids  removal,  cooling  tower,  high  rate  recycle, 
mixed-media  filtration  of  recycled  flow  or  of  low 
volume  blowdown  flow,  and  sludge  dewatering. 
no  proposed  modification  from  existing  PSES. 

zero  discharge  water  re-use,  evaportion,  or  contract  hauling. 

BAT-1  solids  removal,  cooling  tower,  high-rate  recycle, 

mixed-media  filtration  of  recycled  flow  or  of  low 
volume  blowdown  flow,  and  sludge  dewatering. 
water  re-use,  evaportion,  or  contract  hauling. 

recycle  of  fume  scrubber  water,  diversion  tank,  oil 
removal,  hexavalent  chrome  reduction  (where 
applicable),  equalization,  metals  precipitation, 
sedimentation,  sludge  dewatehng,  and  counter- 
current  rinses. 

no  proposed  modification  from  existing  PSES 

recycle  of  fume  scrubtier  water,  diversion  tank,  oil 
removal,  hexavalent  chrome  reduction  (where 
applicable),  equalization,  metals  precipitation, 
sedimentation,  sludge  dewatering,  counter-cur- 
rent nnses,  and  acid  purification. 

no  proposed  modification  from  existing  PSES 

solids  removal,  clarifier,  high  rate  recycle,  with  fil- 
tration of  blow-down,  and  sludge  dewatering. 

reserved 

high  rate  recycle,  with  oil/water  separator  for  blow- 
down. 

reserved 
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^ 

Subcategory  (segment) 

Regulatory  level 

Option  chosen 

Technical  components 

(Briquetting)  

BPT/BCT/BAT/NSPS/ 
PSES/PSNS. 

zero  discharge  

..     no  wastewater  generated 

B.  Interface  With  Metal  Products  and 
Machinery  Rule 

In  preparation  for  this  rulemaking,  the 
Agency  detennined  that  certain 
facilities  currently  covered  by  the 
current  Iron  and  Steel  rule  have 
manufacturing  processes  that  more 
closely  resemble  those  in  facilities  to  be 
covered  by  the  Metal  Products  and 
Machinery  (MP&M)  rule  than  those 
found  in  what  are  normally  considered 


to  be  steel  facilities.  So  that  these 
facilities  might  be  addressed  under  a 
regulation  that  fits  them  better,  EPA 
proposes  to  move  these  types  of 
facilities  into  the  MP&M  category, 
which  will  be  regulated  under  part  438. 
The  notice  proposing  effluent 
limitations  guidelines  and  standards  for 
the  MP&M  category  was  also  required  to 
be  signed  by  the  Administrator  by 
October  31,  2000,  EPA  is  required  to 
take  final  action  on  that  rule  bv 


December  31,  2002  (eight  months  later 
than  the  date  for  final  action  on  the  iron 
and  steel  rule).  In  developing  the  MP&M 
rule,  EPA  will  consider  survey  data  and 
sampling  data  collected  for  these  types 
of  facilities  under  Iron  and  Steel 
auspices. 

For  operations  that  are  currently 
subject  to  part  420,  EPA  proposes  to 
retain  certain  operations  in  part  420  but 
move  others  to  part  438,  as  follows: 


Retained  in  Part  420  (Iron  and  Steel) 


Moved  to  Part  438  (MP&M) 


Cold  forming  for  steel  sheet  and  strip Cold  forming  for  steel  bar.  rod,  wire,  pipe  or  tube 

Pipe  and  tube  mills  with  hot  forming  Batch  steel  electroplating. 

Finishing  with  continuous  electroplating  of  flat  products  (e.g.   plate,  ^  Continuous  electroplating  or  hot  dip  coating  of  long  steel  products  (e.g. 

sheet,  strip),  wire,  rod,  bar). 

Continuous  hot  dip  coating  of  flat  steel  products  (e.g.  plate,  sheet,  |  Batch  hot  dip  coating  of  steel. 

strip). 


Hot  forming 


Wire  drawing  and  coating. 


For  facilities  with  both  iron  and  steel 
operations  and  MP&M  or  other 
operations  discharging  process 
wastewaters  to  the  same  wastewater 
treatment  system,  NPDES  permit  writers 
would  need  to  use  a  building  block 
approach  to  develop  the  technology- 
based  effluent  limitations.  Similarly, 
pretreatment  permit  writers  would  need 
to  use  a  building  block  approach  or  the 
combined  wastestream  formula  to 
develop  appropriate  pretreatment 
requirements  for  facilities  with  process 
operations  in  more  than  one  category. 
Permit  v^rriters  and  pretreatment  control 
authorities  should  refer  to  the 
applicability  of  the  proposed  MP&M 
rule  for  further  clarification. 

EPA  solicits  comment  on  the 
proposed  applicability  of  the  Iron  and 
Steel  (Part  420)  rule  and  on  the 
proposed  building  block  approach  in 
regulating  facilities  with  both  iron  and 
steel  and  MP&M  or  other  operations, 

C.  Centralized  Treatment  Provision 

Under  the  applicability  section  of  the 
current  regulation,  40  CFR  420.01(b), 
EPA  identified  21  plants  that  were 
temporarily  excluded  from  the 
provisions  of  Part  420  because  of 
economic  considerations,  provided  that 
the  owner  or  operator  of  the  fiacility 
requested  the  Agency  to  consider 
establishing  alternative  effluent 
limitations  and  provided  the  Agency 
with  certain  information  consistent  with 
40  CFR  420.01(b)(2)  on  or  before  July  26, 
1982.  See  47  FR  23285  (May  27, 1982). 


Today,  each  of  the  facilities  identified 
in  that  section  has  a  permit  that 
includes  effluent  limitations  derived 
from  part  420.  Today's  proposed  rule 
would  establish  new  BAT  limitations 
that  EPA  believes  are  economically 
achievable  for  each  subcategory  as  a 
whole.  Therefore,  EPA  believes  that  the 
alternate  effluent  limitations  provisions 
of  §  420.01(b)  are  no  longer  necessary 
for  these  facilities,  and  proposes  to 
withdraw  this  exclusion  from  part  420. 

IV.  Rulemaking  Backgroiud 

A.  Iron  and  Steel  Industry  Effluent 
Guideline  Rulemaking  History 

EPA  promulgated  BPT,  BAT,  NSPS, 
and  PSNS  for  the  iron  and  steel  category 
in  Jime  1974  for  basic  steelmaking 
operations  (Phase  I).  See  39  FR  24114 
(June  28,  1974),  codified  at  CFR  part 
420,  subparts  A-L,  EPA  promulgated 
iron  and  steel  effluent  limitations 
giiidelines  and  standards  (Phase  II)  in 
March  1976  that  established  BPT,  BAT, 
NSPS.  and  PSNS  for  forming  and 
finishing  operations.  See  41  FR  12990 
(March  29,  1976),  codified  at  40  CFR 
part  420,  subparts  M-Z, 

In  response  to  petitions  for  review, 
the  U,S,  Court  of  Appeals  for  the  Third 
Circuit  remanded  portions  of  the  Phase 
I  regulation  in  November  1975.  See 
American  Iron  and  Steel  Institute,  et. 
al.,  V.  EPA.  526  F.2d  1027  (3d  Cir.  1975), 
The  Court  rejected  all  technical 
challenges  to  BPT,  but  ruled  that  BAT 
and  NSPS  for  certain  subcategories  in 


Phase  I  were  not  demonstrated.  The 
Court  also  ruled  that  EPA  had  not 
adequately  considered  the  impact  of 
plant  age  on  the  cost  or  feasibility  of 
retrofitting  pollution  control  equipment, 
did  not  assess  the  impact  of  the 
regulation  on  water  scarcity  in  arid  and 
semi-arid  regions,  and  failed  to  make 
adequate  "net/gross"  provisions  for 
pollutants  found  in  intake  waters. 

In  response  to  petitions  for  review, 
the  U.S.  Court  of  Appeals  for  the  Third 
Circuit  also  remanded  portions  of  the 
Phase  n  regulation  in  September  1977 
See  American  Iron  and  Steel  Institute, 
et.  al..  V  EPA.  568  F.2d  284  (3d  Cir. 
1977).  The  Coiul  again  rejected  all 
technical  ch8dlenges  to  BPT;  however,  it 
ruled  that  EPA  had  not  adequately 
considered  age/retrofit  and  water 
scarcity  issues  for  BAT.  The  Court  also 
invalidated  the  regulation  as  it  applied 
to  the  specialty  steel  industry  for  lack  of 
proper  notice.  The  Court  directed  EPA 
to  reevaluate  its  estimates  of  compliance 
costs  with  regard  to  certain  "site- 
specific"  factors  and  to  reexamine  its 
economic  impact  smalysis  for  BAT.  The 
Court  also  ruled  that  EPA  had  no 
authority  to  exempt  certain  steel 
facilities  located  in  the  Mahoning  Valley 
of  Ohio  from  the  regulation. 

The  current  iron  and  steel  rule,  40 
CFR  part  420,  was  promulgated  in  May 
1982,  see  47  FR  23258  (May  27,  1982)^ 
and  was  amended  in  May  1984  as  part 
of  a  Settlement  Agreement  among  EPA, 
the  iron  and  steel  industry,  and  the 
Natural  Resources  Defense  Council,  See 
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49  FR  21024  (May  17.  1984).  In 
promulgating  part  420  in  1982.  aside 
from  the  temporan'  central  treatment 
e.xclusion  for  21  specified  steel  facilities 
at  40  CFR  420.01(b).  EPA  provided  nn 
e.xclusions  for  facilities  on  the  basis  of 
age.  size,  complexity,  or  geographic 
location  as  a  result  of  the  remand  issues. 
EPA  also  revised  the  subcategorization 
from  that  specified  in  the  1974  and  1976 
regulations  to  more  accurately  reflect 
major  types  of  production  operations 
and  to  attempt  to  simplify 
implementation  of  the  regulation  by 
permit  writers  and  the  industry.  The 
factors  EPA  considered  in  establishing 
the  1982  subcategories  were: 
Manufacturing  processes  and 
equipment:  raw  materials;  final 
products:  wastewater  characteristics: 
wastewater  treatment  methods:  size  and 
age  of  facilities:  geographic  location: 
process  water  usage  and  discharge  rates; 
and  costs  and  economic  impacts.  Of 
these,  EPA  found  that  the  type  of 
manufacturing  process  was  the  most 
significant  factor  and  employed  this 
factor  as  the  basis  for  dividing  the 
industry  into  the  twelve  process 
subcategories  currently  in  part  420. 
The  1984  amendment  to  part  420 
affected  three  portions  of  the  rule:  The 
water  bubble  (see  Section  X.E).  effluent 
limitations  guideline  modifications  for 
BPT.  BAT.  BCT,  and  NSPS.  and 
modifications  to  the  pretreatment 
standards  for  PSES  and  PSNS  for  the 
Sintering.  Ironmaking.  Acid  Pickling. 
Cold  Forming,  and  Hot  Coating 
Subcategories. 

B  Preliminary  Study 

EPA  was  required  by  the  terms  of  the 
consent  decree  described  in  section  II. B 
to  initiate  preliminary  reviews  of  a 
number  of  categorical  effluent 
limitations  guidelines  and  standards  on 
a  set  schedule.  The  "Preliminary  Study 
of  the  Iron  and  Steel  Category"  (EPA 
821-R-95-0.37)  was  completed  in  1995. 

In  the  preliminary  study.  EPA 
assessed  the  status  of  the  industry  with 
respect  to  the  regulation  promulgated  in 
1982  and  amended  in  1984:  identified 
better  performing  facilities  that  use 
conventional  and  innovative  in-process 
pollution  prevention  and  end-of-pipe 
technologies;  estimated  possible  effluent 
reduction  benefits  if  the  industry  were 
upgraded  to  the  level  of  better 
performing  facilities;  discussed 
regulatory  and  implementation  issues 
associated  with  the  current  regulation: 
and  identified  possible  solutions  to 
those  issues. 

Comparisons  of  long-term  average 
efflue'"'  quality  data  for  a  number  of 
better  performing  facilities  (data 
represent  time  periods  ranging  from  six 


months  to  more  than  one  year)  with  the 
long-term  average  performance  data 
underlying  the  current  effluent 
limitations  in  part  420  revealed  that,  in 
all  subcategories,  some  facilities  are 
achieving  substantially  greater 
reductions  than  is  required  by  the 
current  regulation.  In  a  limited  number 
of  cases,  zero  discharge  of  pollutants  is 
being  approached  through  pollution 
prevention  practices.  This  performance 
reflects  increased  high-rate  process 
water  recycle,  advances  in  application 
of  treatment  technologies,  and  advances 
in  treatment  system  operations.  At  the 
same  time,  however,  the  study  showed 
that  a  number  of  facilities  fail  to  achieve 
the  effluent  limitations  currently 
required  by  part  420. 

The  study  also  found  that,  because 
most  process  wastewaters  from  basic 
steelmaking  operations  are  generated  as 
a  result  of  air  emission  control  and  gas 
cleaning,  there  are  substantial  pollutant 
transfers  from  the  air  media  to  the  water 
and  solid  waste  media.  Also,  there 
appear  to  be  many  pollution  prevention 
opportunities  in  the  areas  of  increased 
process  water  recycle  and  reuse,  the 
cascade  of  proc:ess  wastewaters  from 
one  operation  to  another,  residuals 
management,  and  nondischarge  disposal 
methods. 

The  Preliminary  Study  can  be  found 
on-line  at  www.epa.gov/OST/ironsteel. 

C  Industiy  Profile 

The  Agency  estimates  that  in  1997, 
the  iron  and  steel  industry  consisted  of 
252  facilititis  owned  by  at  least  109 
companitvs.  This  estimate  is  based  upon 
responses  to  EPA's  data  gathering 
efforts,  as  described  in  Section  IV. D. 
Many  of  these  companies  are  joint 
ventures  with  both  domestic  and  foreign 
owners,  including  partners  located  in 
lapan.  Great  Britain.  Germany,  and 
India. 

Although  there  are  several  iron  and 
steel  manufacturing  processes 
(described  in  Section  IV. E. 3),  the 
Agency  has  identified  nine  general 
types  of  sites  in  the  Iron  and  Steel 
Category  based  on  the  operations 
present  at  each  site.  Table  IV.C.l  shows 
the  estimated  number  of  facilities  for 
each  of  the  nine  types  of  sites.  Each 
facility  is  likely  to  engage  in  more  than 
one  manufacturing  process.  For 
instance,  integrated  facilities  engaged  in 
iron  and  steel  making  using  blast 
furnaces  and  basic  oxygen  furnaces  may 
also  have  one  or  more  of  the 
manufacturing  operations,  such  as 
vacuum  degassing  or  continuous 
casting,  on  site.  Non-integrated  sites 
engaged  in  steelmaking  with  the  use  of 
electric  arc  furnaces  miy  also  have 
vacuum  degassing,  ladle  metallurgy, 


casting,  hot  forming,  and  finishing 
processes  on  site.  On  the  other  hand, 
stand-alone  finishers  that  produce  cold- 
rolled  and/or  coated  products  from  hot 
rolled  steel  produced  elsewhere  tend  to 
have  only  finishing  operations  on  site. 
Finally,  there  are  stand-alone  pipe  and 
tube  facilities  producing  pipe  and/or 
tube  from  materials  manufactured  off 
site.  It  is  worth  noting  that  only  those 
pipe  and  tube  facilities  that  produce  hot 
formed  pipe  and  tube  are  to  be  included 
in  the  Iron  and  Steel  Category.  These 
sites  have  hot  forming  operations  and 
may  also  have  finishing  processes. 

Table  IV.C.l.— General  Types  of 
Iron  and  Steel  Sites  in  the 
United  States 


Type  of  site 

Total 

Number 

of  sites 

operating 

in  1997 

integrated  witti  Cokemaking 

Integrated  wittiout  Cokemaking  .... 
Stand-alone  Cokemakina '    

9 
11 
15 

Stand-alone  Sintering^ 

Stand-alone           Direct-Reduced 

Ironmaking  ^  

Non-integrated  

Stand-alone  Hot  Forming  

2 

1 
94 
39 

Stand-alone  Finisfiing 

Stand-alone  Pipe  and  Tutie  

70 
11 

Total 

252 

'  One  of  tfie  stand-alone  cokemaking  plants 
is  a  nonrecovery  cokemaking  plant.  One  addi- 
tional nonrecovery  cokemaking  plant  started 
operations  after  1997  and  is  not  reflected  in 
ttiis  table. 

2  One  of  ttiese  stand-alone  sinter  plants  has 
tjeen  shut  down  indefinitely  since  1997. 

3  One  additional  stand-alone  direct-reduced 
ironmaking  plant  started  operations  after  1997. 

As  shown  Table  IV.C.l,  non- 
integrated  facilities  outnumber 
integrated  facilities  by  more  than  four  to 
one.  and  stand-alone  finishing  facilities 
form  the  second  largest  group.  This 
reflects  a  trend  that  has  affected  the 
industry  for  the  past  25  years — a  shift  of 
steel  production  from  generally  larger, 
older  integrated  facilities  to  newer, 
smaller  non-integrated  facilities,  and  the 
emergence  of  specialized,  stand-alone 
finishing  facilities  that  process  semi- 
finished sheet,  strip,  bars,  and  rods 
obtained  from  integrated  or  non- 
integrated  facilities. 

Integrated  steel  facilities  are  primarily 
located  east  of  the  Mississippi  River  in 
Illinois,  Indiana,  Michigan,  Ohio, 
Pennsylvania,  West  Virginia,  Maryland, 
Kentucky,  and  Alabama;  one  integrated 
steel  facility  operates  in  Utah.  Coke 
plants,  either  stand-alone  or  co-located 
at  integrated  steel  facilities,  are  located 
in  Illinois,  Indiana,  Michigan,  Ohio, 
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New  York,  Pennsylvania,  Virginia, 
Kentucky,  Alabama,  and  Utah.  Non- 
integrated  steel  facilities  are  located 
throughout  the  continental  U.S.,  and 
smaller  stand-alone  forming  and 
finishing  facilities  are  generally  located 
near  steel  manufactiiring  sites.  Process 
wastewater  discharges  in  1997  ranged 
from  less  than  200  gallons  per  day  for 
a  stand-alone  finisher  to  more  than  50 
million  gallons  per  day  for  an  integrated 
facility. 

D.  Summary  of  EPA  Activities  and  Data 
Gathering  Efforts 

1.  Industry  Surveys 

EPA  developed  an  Information 
Collection  Request  (ICR)  entitled  "U.S. 
Environmental  Protection  Agency 
Collection  of  1997  Iron  and  Steel 
Industry  Data"  that  explains  the 
regulatory  basis  and  usefulness  of  the 
industry  surveys.  The  ICR  was  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  in  August  1998.  The 
Agency  published  three  Federal 
Register  Notices  announcing  (1)  the 
intent  to  distribute  the  surveys,  see  62 
FR  54453  (October  20,  1997),  (2)  the 
submission  of  the  ICR  to  the  OMB,  see 
63  FR  16500  (April  3,  1998),  and  (3) 
OMB's  approval  of  the  survey 
instrtunent.  see  63  FR  47023  (August  3, 
1998).  The  Agency  consulted  witib  the 
major  industry  trade  associations  to 
develop  a  useful  survey  instrument  and 
to  ensure  an  accurate  mailing  list. 

a.  Descriptions.  EPA  obtained 
approval  to  distribute  four  industry 
surveys.  The  first  two  surveys  were 
similar  in  content  and  purpose;  both 
were  designed  to  collect  detailed 
technical  and  financial  information 
from  iron  and  steel  sites,  but  they 
differed  in  size  and  were  mailed  to 
different  facilities.  In  October  1998,  EPA 
mailed  the  first  survey,  entitled  "U.S. 
EPA  Collection  of  1997  Iron  and  Steel 
Industry  Data"  (detailed  survey)  to  176 
iron  and  steel  sites  and  the  second 
survey,  entitled  "U.S.  EPA  Collection  of 
1997  Iron  and  Steel  Industry  Data  (Short 
Form),"  to  223  iron  and  steel  sites.  The 
short  form  is  an  abbreviated  version  of 
the  detailed  siurvey  and  was  designed 
for  those  iron  and  steel  sites  known  not 
to  produce  or  process  liquid  steel  (e.g., 
stand  alone  hot  forming  or  steel 
finishing  mills).  EPA  mailed  the  diird 
and  fourth  surveys  to  subsets  of 
facilities  to  obtain  more  detailed 
information  on  wastewater  treatment 
system  costs,  analytical  data,  and 
facility  production.  EPA  mailed  the 
third  survey,  entitled  "U.S.  EPA 
Collection  of  Iron  and  Steel  Industry 
Wastewater  Treatment  Capital  Cost 
Data"  (cost  survey),  to  90  iron  and  steel 


sites.  EPA  mailed  the  foiulh  survey, 
entitled  "U.S.  EPA  Analytical  and' 
Production  Data  FoUow-Up  to  the 
Collection  of  1997  Iron  and  Steel 
Industry  Data"  (analytical  daily  data 
and  production  survey),  to  38  iron  and 
steel  sites. 

The  detailed  survey  and  short  form 
were  divided  into  two  parts:  Part  A: 
Technical  Information  and  Part  B: 
Financial  and  Economic  Information. 
The  technical  questions  in  the  detailed 
survey  were  divided  into  four  sections, 
with  Sections  3  and  4  being  combined 
in  the  short  form: 

•  Section  1:  General  site  information 

•  Section  2:  Manufacturing  process 
information 

•  Section  3:  In-process  and  end-of- 
pipe  wastewater  treatment  and 
pollution  prevention  information 

•  Section  4:  Wastewater  outfall 
information 

The  financial  and  economic 
information  in  the  detailed  survey  was 
divided  into  four  sections; 

•  Section  1:  Site  identification 

•  Section  2;  Site  financial  information 

•  Section  3:  Business  entity  financial 
information 

•  Section  4:  Corporate  parent 
financial  information 

The  financial  and  economic 
information  part  of  the  short  form 
contained  a  single  section  for  site 
identification  and  financial  information. 

The  general  information  questions 
asked  the  site  to  identify  itself, 
characterize  itself  by  certain  parameters 
(including  manufacturing  operations, 
age,  and  location),  and  confirm  that  it 
was  engaged  in  iron  and  steel  activities. 
The  Agency  used  this  information  to 
develop  the  subcategorization  of  the 
industry  proposed  today. 

The  manufactimng  process  section 
included  questions  about  products, 
types  of  steel  produced,  production 
levels,  unit  operations,  chemicals  and 
coatings  used,  wastewater  discharge 
from  unit  operations,  miscellaneous 
wastewater  sources,  pollution 
prevention  activities,  and  air  pollution 
control.  The  Agency  used  data  received 
in  response  to  these  questions  to 
evaluate  manufactiu-ing  processes, 
wastewater  generation,  and  to  develop 
regulatory  options.  EPA  also  used  these 
data  to  develop  the  subcategorization 
proposed  today  and  to  estimate 
compliance  costs  and  pollutant 
removals  associated  with  proposed 
regulatory  options. 

EPA  requested  detailed  information 
(including  diagrams)  on  the  wastewater 
treatment  systems  and  discharge  flow 
rates;  monitoring  analytical  data:  and 
operating  and  maintenance  cost  data 
(including  treatment  chemical  usage). 


The  Agency  used  data  received  in 
response  to  these  questions  to  identify 
treatment  technologies  in  place,  to 
determine  the  feasibility  of  regulatory 
options,  and  to  estimate  compliance 
costs,  pollutant  removals,  and  potential 
enviromnental  impacts  associated  with 
the  regulatory  options  EPA  considered 
for  this  proposal. 

The  outfall  information  questions 
covered  permit  information,  discharge 
location,  wastewater  sources  to  the 
outfall,  flow  rates,  regulated  parameters 
and  limits,  and  permit  monitoring  data. 
The  Agency  used  this  information  to 
calculate  the  effluent  limitations 
guidelines  and  standards  and  pollutant 
loadings  associated  with  the  regulatory 
options  that  EPA  considered  for  this 
proposal. 

The  financial  and  economic  questions 
requested  general  information,  such  as 
location  and  employment,  information 
on  the  sites's  finances,  and  corporate 
structure.  EPA  used  data  received  in 
response  to  these  questions  to  estimate 
economic  impacts  on  sites  and 
companies  from  the  regulatory  options 
EPA  considered  for  this  proposal. 

EPA  used  the  cost  survey  to  request 
detailed  capital  cost  data  on  selected 
wastewater  treatment  systems  installed 
since  1993,  including  equipment, 
engineering  design,  and  installation 
costs.  EPA  incorporated  these  data  into 
a  cost  model  and  used  them  to  calculate 
compliance  costs  associated  with  the 
regulatory  options  EPA  considered  for 
this  proposal. 

The  analytical  and  production  survey 
requested  detailed  daily  analytical  and 
flow  rate  data  for  selected  sampling 
points  and  monthly  production  data  and 
operating  hours  for  selected 
manufacturing  operations.  The  Agency 
used  the  analytical  data  to  estimate 
baseline  pollutant  loadings  and 
pollutant  removals  from  facilities  with 
treatment  in  place  resembling  projected 
regulatory  options  and  to  evaluate  the 
variability  associated  with  iron  and  steel 
industry  discharges.  The  Agency  used 
the  production  data  collected  to 
evaluate  the  production  basis  for 
applying  today's  proposed  rule  in 
NPDES  permits  and  pretreatment 
control  mechanisms. 

b.  Development  of  Survey  Mailing 
List.  EPA  has  collected  industry 
supplied  data  from  the  iron  and  steel 
industry  through  survey  questionnaires. 
The  iron  and  steel  industry  survey 
questiormaires  were  sent  by  mail  to  a 
random  sample  of  facilities  that  were 
identified  from  the  following  sources: 

Association  of  Iron  and  Steel 
Engineers  1997  Directory:  Iron  and  Steel 
Plants  Volume  1.  Plants  and  Facilities: 
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Iron  and  Steel  Works  of  the  World 
(12th  edition)  directory": 

Iron  and  Steel  Society's  Steel  Industry 
of  Canada.  Mexico,  and  the  United 
States:  Plant  Locations  map: 

Member  lists  from  the  following  trade 
associations: 
— American  Coke  and  Coal  Chemicals 

Institute 
— American  Galvanizers  Association 
— American  Iron  and  Steel  Institute 
— American  Wire  Producers  Association 
—Cold  Finished  Steel  Bar  Institute 
— Specialty  Steel  Industry  of  North 

America 
— Steel  Manufacturers  Association 
— Steel  Tube  lndustr\-  of  North  America 
— Wire  Association  International. 


Dun  and  Bradstreet  Facility  Index 
database:  EPA  Permit  Compliance 
System  (PCS)  database: 

EPA  Toxic  Release  Inventory-  (TRI) 
database; 

Iron  and  Steelmaker  Journal 
■'Roundup  "  editions: 

33  Metalproducing  Journal 
■'Roundup  "  editions: 

33  Metalproducing  Journal  "Census  of 
the  North  American  Steel  Industry". 

These  sources  were  cross-referenced 
with  one  another  to  obtain  site  level 
information  and  to  ensure  the  accuracy 
and  applicability  of  each  site's 
information  before  inclusion  in  the 
questionnaire  mailing  list.  Based  on 
these  sources,  EPA  estimated  there  were 


822  facilities  generating  iron  and  steel 
wastewater.  These  facilities  include  the 
ones  that  EPA  proposes  to  include  in 
the  MP&M  category  regulated  under  part 
438. 

c.  Sample  Selection.  To  minimize  the 
burden  on  the  respondents  to  the  survey 
questionnaire,  EPA  grouped  the 
facilities  into  1 2  strata  by  the  type  of 
manufacturing  processes  that  took  place 
in  each  facility,  or  if  the  facility 
presented  a  unique  feature  (strata  5  &  8). 
EPA  intends  that  each  stratum 
encompasses  facilities  with  similar 
operations.  This  grouping  of  similar 
facilities  is  known  as  stratification.  The 
stratification  of  the  iron  and  steel 
industry  is  described  in  Table  IV.D.l-l. 


Table  IV.D.I— Iron  And  Steel  Industry  Strata 


Stratum  No. 


Stratum  name 


No.  of  sites 
in  stratum 


1  Integrated  steel  sites  witti  cokemaking 1 

2  Integrated  steel  sites  without  cokemaking 

3  Stand-alone  cokemaking  sites  

4  Stand-alone  direct-reduced  ironmaking  and  sintering  sites  

5  Detailed  survey  certainty  stratum '  

6  1  Non-integrated  steel  sites     

7  Stand-alone  finishing  sites  and  stand-alone  hot  forming  sites 

8  Short  survey  certainty  stratum^ - 

9  Stand-alone  cold  forming  sites    

10  Stand-alone  pipe  and  tubes  sites  

11  Stand-alone  hot  coating  sites  

12  I  Stand-alone  wire  sites     

Total  I       : 

'This  straturm  encompasses  facilities  that  otherwise  would  have  included  within  stratum  6  and  stratum  7 
^his  stratum  encompasses  facilities  that  otherwise  would  have  Ijeen  included  within  strata  9  to  12. 


9 

12 

16 

5 

60 

69 

54 

13 

62 

164 

106 

252 
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Depending  on  the  amount/type  of 
information  EPA  determined  it  needed 
for  this  rulemaking  and  the  number  of 
facilities  in  a  stratum,  EPA  either 
solicited  information  from  all  facilities 
within  a  stratum  (i.e..  performed  d 
census)  or  selected  a  random  sample  of 
facilities  within  each  stratum.  EPA  sent 
a  survey  to  all  the  facilities  in  strata  5 
and  8  because  of  the  size,  complexity, 
or  uniqueness  of  the  steel  operations 
present  at  these  sites.  EPA  also  sent 
surveys  to  all  the  facilities  in  strata  1 
though  4  because  of  their  manageable 
numbers  and  because  of  the  size, 
complexity,  and  uniqueness  of  steel 
operation  present.  The  remaining  sites 
in  strata  6.  7,  and  9  through  12  were 
statistically  sampled.  If  the  stratum  was 
censused,  those  facilities  based  on  the 
facility's  probability  of  selection 
represent  themselves  only.  For 
statistically  sampled  strata,  the  selected 
facility  is  given  a  survey  weight  that 
allows  it  to  represent  itself  and  other 
facilities,  within  that  stratum,  that  were 
not  selected  to  receive  a  survey 
questionnaire.  See  the  Statistical 


Support  Document  for  the  Effluent 
Limitations  Guidelines  and  Standards 
for  Iron  and  Steel  Industry. 

d.  Sur\'ey  Response  Of  the  822 
facilities  generating  iron  and  steel 
wastewater,  399  facilities  were  mailed 
either  a  detailed  survey  or  a  short 
survey  questionnaire. 

Eleven  sites  receiving  a  survey  did  not 
return  a  completed  survey  and  thus  are 
considered  non-respondents.  Ten  sites 
receiving  surveys  were  not  considered 
for  further  review:  seven  of  these  sites 
were  closed,  two  sites  were  considered 
part  of  another  site  owned  by  the  same 
company,  and  one  site  received  two 
surveys  under  two  mailing  addresses. 
EPA  received  378  completed  surveys, 
including  33  sites  that  certified  that  they 
were  not  engaged  in  iron  and  steel 
activities. 

One  hundred  fifty-four  of  the 
completed  surveys  were  from  sites  that 
EPA  later  determined  to  be  within  the 
scope  of  the  MP&M  C;ategory:  EPA  did 
not  consider  those  responses  for  this 
proposal  Similarly,  two  recipients  of 
MP&M  surveys  were  determined  to  be 


within  the  scope  of  the  Iron  and  Steel 
Category.  See  Section  III.B  for  a 
discussion  of  the  applicability  interface 
between  these  two  rules.  Therefore,  191 
completed  iron  and  steel  surveys  and 
the  two  MP&M  surveys  were  used  in  the 
development  of  today's  proposed  rule. 
In  addition  to  the  Detailed  and  Short 
Form  surveys,  follow-up  surveys 
regarding  treatment  system  capital  costs 
and  analytical  and  production  data  were 
also  mailed.  Of  the  90  Cost  Surveys 
mailed,  88  were  completed.  All  of  the 
38  Analytical  and  Production  Surveys 
were  completed.  EPA  has  included  in 
the  public  record  all  information 
collected  for  which  the  site  has  not 
asserted  a  claim  of  Confidential 
Business  Information. 

2.  Wastewater  Sampling  and  Site  Visits 

EPA  visited  70  iron  and  steel  sites  in 
19  states  and  Canada  between  1997  and 
1 999  to  collect  information  about  each 
site's  operations,  process  wastewater 
management  practices,  and  wastewater 
treatment  systems,  and  to  evaluate  each 
facility  for  potential  inclusion  in  the 


Federal  Register /Vol.  65,  No.  249  /  Wednesday,  December  27,  2000 /Proposed  Rules 


81973 


sampling  program.  Site  visit  selection 
was  based  on  the  type  of  site  (as 
described  in  Section  IV.C),  the 
manufactiu-ing  operations  at  each 
facility,  the  type  of  steel  produced 
(carbon,  alloy,  stainless),  and  the 
wastewater  treatment  operations. 

EPA  collected  detailed  information 
from  the  sites  visited  such  as  the 
operations  associated  with  each 
manufacturing  process,  wastewater 
generation,  in-process  treatment  and 
recycling  systems,  end-of-pipe  treatment 
technologies,  and,  if  the  facility  was  a 
candidate  for  sampling,  the  logistics  of 
collecting  samples.  EPA  has  included  in 
the  public  record  all  information 
collected  during  site  visits  for  which  the 
site  has  not  asserted  a  claim  of 
Confidential  Business  Information. 

Based  on  the  information  obtained 
during  site  visits,  EPA  selected  16 
facilities  to  perform  wastewater 
sampling.  EPA  selected  sites  for 
sampling  using  the  following  criteria: 

•  The  site  performed  iron  and  steel 
operations  representative  of  iron  and 
steel  industry  facilities; 

•  The  site  performed  high-rate 
recycling,  in-process  treatment,  or  end- 
of-pipe  treatment  technologies  that  EPA 
was  considering  for  technology  option 
development;  and 

•  The  site's  compliance  monitoring 
data  indicated  that  it  was  operating 
among  the  better  performing  treatment 
systems  in  the  industry  or  that  it 
contained  wastewater  treatment  process 
for  which  EPA  sought  data  for  option 
development. 

During  each  sampling  episode,  EPA 
collected  samples  of  untreated  process 
wastewater,  treatment  system  effluents, 
and  other  samples  that  woidd 
demonstrate  the  performance  of 
individual  treatment  units.  Samples 
were  analyzed  for  approximately  300 
analytes  spanning  the  following 
pollutant  classes:  conventional  and 
nonconventional  pollutants,  metals, 
volatile  organics,  semivolatile  organics, 
and  dioxins  and  furans.  Analytical 
results  from  untreated  samples 
contributed  to  EPA's  characterization  of 
the  industry,  development  of  the  list  of 
pollutants  of  concern,  and  development 
of  raw  wastewater  characteristics.  EPA 
used  all  collected  data  to  evaluate 
treatment  system  performance  and  to 
develop  dischyge  concentrations, 
pollutant  loadings,  and  the  treatment 
technology  options  for  the  iron  and  steel 
industry  (see  Section  V).  EPA  used  data 
collected  from  the  effluent  points  to 
calculate  the  long-term  averages  (LTAs) 
and  limitations  for  each  of  the  proposed 
regulatory  options  (see  Section  IX.A.3); 
EPA  also  used  industry-provided  data 
from  the  Analytical  and  Production 


Siu^^ey  to  complement  the  sampling 
data  for  these  calculations.  During  each 
sampling  episode.  EPA  also  collected 
flow  rate  data  corresponding  to  each 
sample  collected  and  production 
information  from  each  associated 
manufacturing  operation  for  use  in 
calculating  pollutant  loadings  and 
production-normalized  flow  rates.  EPA 
has  included  in  the  public  record  all 
information  collected  for  which  the  site 
has  not  asserted  a  claim  of  Confidential 
Business  Information. 

3.  Analytical  Methods 

Section  304(h)  of  the  Clean  Water  Act 
directs  EPA  to  promulgate  guidelines 
establishing  test  procedures  (methods) 
for  the  analysis  of  pollutants.  These 
methods  allow  the  analyst  to  determine 
the  presence  and  concentration  of 
pollutants  in  wastewater,  and  are  used 
for  compliance  monitoring  and  for  filing 
applications  for  the  NPDES  program 
under  40  CFR  122.21.  122.41,  122.44, 
and  123.25,  and  for  the  implementation 
of  the  pretreatment  standards  under  40 
CFR  403.10  and  403.12.  To  date,  EPA 
has  promulgated  methods  for  all 
conventional  and  toxic  pollutants  and 
for  several  nonconventional  pollutants. 
Table  I-B  at  40  CFR  part  136  lists  the 
analytical  methods  approved  for  the  five 
conventional  pollutants.  Part  136  also 
sets  forth  the  analytical  methods  for 
toxic  pollutants.  EPA  has  Ifsted, 
pursuant  to  section  307(a)(1)  of  the  Act, 
65  metals  and  organic  pollutants  and 
classes  of  pollutants  as  "toxic 
pollutants"  at  40  CFR  401.15.  From  the 
list  of  65  classes  of  toxic  pollutants,  EPA 
identified  a  list  of  126  "Priority 
Pollutants."  This  list  of  Priority 
Pollutants  is  shown  at  40  CFR  part  423. 
appendix  A.  The  list  includes  non- 
pesticide  organic  pollutants,  metal 
pollutants,  cyanide,  asbestos,  and 
pesticide  pollutants. 

Currently  approved  methods  for 
metals  and  cyanide  are  included  in  the 
table  of  approved  inorganic  test 
procedures  at  40  CFR  136.3,  Table  I-B. 
Table  I-C  at  40  CFR  136.3  lists  approved 
methods  for  measurement  of  non- 
pesticide  organic  pollutants,  and  Table 
I-D  lists  approved  methods  for  the  toxic 
pesticide  pollutants  and  for  other 
pesticide  pollutants.  Direct  and  indirect 
dischargers  must  use  the  test  methods 
approved  under  40  CFR  136.3,  where 
available,  to  monitor  pollutant 
discharges  from  the  fron  and  Steel 
industry,  imless  specified  otherwise  in 
part  420  or  by  the  permitting  authority. 
See  40  CFR  122.44  (i)(l)(iv)  and 
403.12(b)(5)(vi).  Sometimes,  methods  in 
part  136  apply  only  to  waste  streams 
from  specified  point  source  categories. 
For  pollutants  with  no  methods 


approved  under  40  CFR  part  136.  the 
discharger  must  use  the  test  procedure 
specified  in  the  permit  or.  in  the  case  of 
indirect  dischargers,  other  validated 
methods  or  applicable  procedures.  See 
40  CFR  122.44  (i)(l)(iv)  and 
403.12(b)(5)(vi). 

4.  Data  Soiu-ces 

EPA  evaluated  existing  data  sources 
to  gather  technical  and  financial 
information  and  to  identify  potential 
survey  recipients  and  facilities  for  site 
visits. 

The  Agency  gathered  technical 
information  from  iron  and  steel  industry 
trade  journals  published  from  1985 
through  1997  as  well  as  information 
from  Iron  and  Steel  Society  Conference 
Proceedings.  Trade  journals  included 
Iron  and  Steel  Engineer,  published  by 
the  Association  of  Iron  and  Steel 
Engineers  (AISE):  Iron  and  Steelmaker, 
published  by  the  Iron  and  Steel  Society 
(ISS);  and  New  Steel  (formerly  fron 
Age),  published  by  Chilton  Publications. 
These  sources  provided  background 
information  on  industry  storm  water 
and  wastewater  issues;  new  and  existing 
wastewater  treatment  technologies: 
wastewater  treatment  and 
manufactiu-ing  equipment  upgrades  and 
installations:  company  mergers, 
acquisitions,  and  joint  ventures:  and 
identified  potential  survey  recipients 
and  facilities  for  site  visits. 

EPA  consulted  the  U.S.  Biueau  of 
Census  publications.  Census 
Manufactvuers — Industry  Series  and 
Cimrent  Industrial  Reports:  the  Paine 
Webber  publication,  World  Steel 
Dynamics:  and  the  American  Iron  and 
Steel  Institute  (AISI)  publication,  The 
Annual  Statistical  Report.  These  sources 
provided  a  variety  of  financial 
information,  ranging  from  aggregate  data 
on  employment  and  payroll  to  steel 
shipments  by  product,  grade,  and 
market. 

The  Agency  performed  searches  on 
the  following  on-line  databases: 
Pollution  Abstracts.  Water  Resources 
Abstracts.  Engineering  Index.  Materials 
Business  File.  National  Technical 
Information  Ser\'ice  (NTIS).  Enviroline. 
Compendex.  and  Metadex.  The  Agency 
also  searched  EPA's  Toxic  Release 
Inventory  and  Permit  Compliance 
System.  In  addition,  the  Agency 
conducted  a  review  of  secondary 
sources,  which  include  data,  reports, 
and  analyses  published  by  government 
agencies:  reports  and  analyses 
published  by  the  iron  and  steel  industry 
and  its  associated  organizations;  and 
publicly  available  financial  information 
compiled  by  both  government  and 
private  organizations. 
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5  Summar\' of  Public  Participation 

EPA  has  strived  to  encourage  the 
participation  of  ail  interested  parties 
throughout  the  development  of  the 
proposed  iron  and  steel  effluent 
limitations  guidelines  and  standards. 
EPA  has  conducted  outreach  with  the 
following  trade  associations  (which 
represent  the  vast  majority  of  the 
facilities  that  will  be  affected  by  this 
guideline):  American  Iron  and  Steel 
Institute  (AISI),  Steel  Manufacturers 
Association  (SMA).  Specialty  Steel 
Industry  of  North  America  (SSINA). 
Cold  Finished  Steel  Bar  Institute 
(CFSBI).  the  Wire  Association 
International,  Incorporated  (VVAI),  the 
i\merican  Wire  Producers  Association 
(AWPA),  the  Steel  Tube  Institute  of 
North  America  (STINA),  the  American 
Galvanizers  Association.  Incorporated 
(AGA).  and  the  American  Coke  and  Coal 
Chemicals  Association  (ACCCI)  EPA 
has  met  on  several  occasions  with 
various  industry  representatives, 
including  the  AISI,  SMA,  AWPA.  and 
STINA.  to  discuss  aspects  of  the 
regulation  development.  EPA  has  also 
participated  in  industry  meetings, 
giving  presentations  on  the  status  of  the 
regulation  development  on  numerous 
occasions. 

Because  some  facilities  affected  by 
this  proposal  are  indirect  dischargers, 
the  Agency  also  conducted  outreach  to 
publicly  owned  treatment  works 
(POTWs).  EPA  also  made  a  concerted 
effort  to  consult  with  pretreatment 
coordinators  and  state  and  local  entities 
that  will  be  responsible  for 
implementing  this  regulation. 

EPA  sponsored  five  stakeholders' 
meetings  between  December  1998  and 
January  2000.  Four  were  in  Washington, 
DC.  and  the  fifth  was  in  Chicago.  IL.  The 
primary  objectives  of  the  meetings  were 
to  present  the  Agency's  current  thinking 
regarding  the  technology  bases  for 
today's  proposed  revisions  to  40  CFR 
part  420  and  to  solicit  comments,  issues, 
and  new  ideas  from  interested 
stakeholders,  including  members  of 
environmental  groups  such  as  the 
Natural  Resources  Defense  Council,  the 
Environmental  Defense  Fund  (now 
Environmental  Defense),  Atlantic  States 
Legal  Foundation,  Friends  of  the  Earth, 
and  Save  the  Dunes. 

Ehuring  the  meetings,  EPA  presented 
process  flow  diagrams  showing 
preliminary  technology  options  and 
potential  best  management  practices 
(BMPs)  that  may  be  incorporated  into  a 
revised  part  420  and/or  included  in 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  and 
pretreatment  guidance.  The 
presentations  were  organized  by  type  of 


manufacturing  process.  A  discussion 
period  followed  each  presentation.  In 
addition  to  soliciting  comments  on  the 
preliminary  options,  EPA  requested 
ideas  from  the  stakeholders  to  identify 
useful  incentives  for  greater  pollution 
control. 

At  the  meeting,  EPA  encouraged 
participants  to  supplement  their  oral 
statements  with  written  comments  and 
supporting  data.  In  that  regard,  EPA 
provided  a  set  of  data-quality  protocols 
for  use  when  submitting  data  for  this 
rulemaking  effort.  This  handout,  along 
with  all  other  handouts  and  meeting 
summaries,  are  posted  on  the  EPA  Iron 
and  Steel  web  site  at  http:// 
www.epa.gov/OST/ironsteel/.  All  of  the 
materials  presented  at  the  stakeholders' 
meetings,  as  well  as  meeting  summaries 
and  any  written  comments  from 
participeuits,  also  may  be  found  in  the 
public  record  for  today's  proposal. 

E.  Subcategorization 

1 .  Methodology  and  Factors  Considered 
in  Developing  Proposed 
Subcategorization 

The  CWA  requires  EPA,  when 
developing  effluent  limitations 
guidelines  and  standards,  to  consider  a 
number  of  different  factors.  For 
example,  when  developing  limitations 
that  represent  the  best  available 
technology  economically  achievable  for 
a  particular  industry  category,  EPA  must 
consider,  among  other  factors,  the  age  of 
the  equipment  and  facilities  in  the 
category,  location,  manufacturing 
processes  employed,  types  of  treatment 
technology  to  reduce  effluent 
discharges,  the  cost  of  effluent 
reductions  and  non-water  quality 
environmental  impacts.  See  section 
304(b)(2)(B)  of  the  CWA.  33  U.S.C. 
1314(b)(2)(B).  The  statute  also 
authorizes  EPA  to  take  into  account 
other  factors  that  the  Administrator 
deems  appropriate  and  requires  BAT 
model  technology  chosen  by  EPA  to  be 
economically  achievable,  which 
generally  involves  consideration  of  both 
compliance  costs  and  the  overall 
financial  condition  of  thelndustry. 

EPA  took  these  factors  into  accoimt  in 
considering  whether  different  effluent 
limitations  guidelines  and  standards 
were  appropriate  for  subcategories 
within  the  industry.  For  example,  EPA 
broke  down  categories  of  industries  into 
separate  classes  with  similar 
characteristics.  This  classification 
recognized  the  major  differences  among 
companies  within  an  industry  that  may 
reflect,  for  example,  different 
manufacturing  processes,  economies  of 
scale,  or  other  factors.  Subdividing  an 
industry  by  subcategories  results  in 


developing  more  tailored  regulatory 
standards,  thereby  increasing  regulatory 
practicability  and  diminishing  the  need 
to  address  variations  among  facilities 
through  a  variance  process.  See 
Weyerhaeuser  Co.  v.  Costle,  590  F.2d 
1011,  1053  (D.C.  Cir.  1978). 

For  this  iron  and  steel  rulemaking, 
EPA  used  industry  survey  data  and  EPA 
sampling  data  for  the  subcategorization 
analysis.  Various  subcategorization 
criteria  were  analyzed  for  trends  in 
discharge  flow  rates,  pollutant 
concentrations,  and  treatability  to 
determine  where  subcategorization  was 
warranted.  Equipment  and  facility  age 
were  not  found  to  impact  wastewater 
generation  or  wastewater  characteristics; 
therefore,  age  was  not  used  as  a  basis  for 
subcategorization.  Location  impacts  iron 
and  steel  facilities  only  in  that  facilities 
located  in  arid  regions  tend  to 
experience  greater  water  loss  through 
evaporation,  resulting  in  reduced 
discharge  in  some  cases.  EPA  addressed 
this  difference  by  selecting  flow 
allowances  for  today's  proposed 
regulation  that  are  achievable  in  all 
regions  of  the  country  irrespective  of 
climate.  Therefore,  the  Agency  deemed 
location  to  be  insufficient  grounds  for 
subcategorization.  Size  [e.g.,  acreage, 
number  of  employees)  was  not  used  as 
a  subcategorization  criterion  because  it 
did  not  have  an  influence  on 
production-normalized  wastewater  flow 
rates  or  pollutant  loadings.  Economic 
impacts  are  discussed  in  Section  VI  and 
with  one  exception  did  not  show  a  need 
for  subcategorization  on  this  basis.  The 
exception  is  subpart  E  (the  Integrated 
and  Stand  Alone  Hot  Forming 
subcategory)  for  which  EPA  is 
proposing  alternative  BAT  approaches 
to  accoimt  for  possible  economic  issues. 
See  Section  DC.E.l.  While  non-water 
quality  environmental  characteristics 
(solid  waste  and  air  emission  effects)  are 
of  concern  to  EPA,  these  characteristics 
did  not  constitute  a  basis  for 
subcategorization.  Environmental 
impacts  from  solid  waste  disposal  and 
from  the  transport  of  potentially 
hazardous  wastewater  are  dependant  on 
individual  facility  practices;  EPA  could 
not  identify  any  common  characteristics 
particular  to  a  given  segment  of  the 
industry.  Air  emissions  also  provided 
EPA  with  no  basis  for  different 
treatment  than  those  suggested  by  the 
prevailing  factors. 

EPA  identified  manufacturing 
processes  as  the  determinative  factor  for 
subcategorization.  In  addition,  EPA 
used  manufacturing  processes,  type  of 
product,  and  wastewater  characteristics 
[i.e.,  production-normalized  flow  rates, 
pollutants  present)  to  establish  segments 
within  each  subcategory  where 
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appropriate.  The  following  section 
describes  the  iron  and  steel 
manufacturing  processes. 

2.  General  Description  of  Manufacturing 
Processes 

The  fron  and  Steel  Category  covers 
sites  that  generate  wastewater  while 
performing  one  or  more  of  the  following 
industrial  activities:  Cokemaking, 
sintering,  ironmaking,  steelmaking, 
vacuum  degassing,  ladle  metallurgy, 
casting,  hot  forming,  finishing  processes 
(which  include  salt  bath  descaling,  acid 
pickling,  cold  rolling,  annealing, 
alkaline  cleaning,  hot  coating,  and 
electroplating),  direct-reduced 
ironmaking,  briquetting,  and  forging. 
The  following  is  a  brief  description  of 
each  of  these  manufacttuing  processes, 

Cokemaking:  Carbon  in  the  form  of 
metallurgical  coke  is  used  to  reduce 
beneficiated  iron  ores  and  other  forms  of 
iron  oxides  to  metallic  iron  in  blast 
furnaces.  In  by-product  coke  plants,  coal 
is  distilled  in  refractory-lined,  slot-type 
ovens  at  high  temperatures  in  the 
absence  of  air.  The  moisture  and  volatile 
components  of  the  coal  are  collected 
and  processed  to  recover  by-products, 
including  crude  coal  tars,  crude  light  oil 
(aromatics,  paraffins,  cycloparaffins  and 
naphthenes,  sulfur  compounds,  nitrogen 
and  oxygen  compounds),  anhydrous 
anunonia  or  ammonium  sulfate, 
naphthalene,  and  sodium  phenolate. 
Wastewater  is  generated  from  moisture 
contained  in  the  coal  charge  to  the  coke 
ovens  (waste  anunonia  liquor)  and  from 
some  of  the  by-product  recovery 
operations. 

Two  cokemaking  operations  in  the 
U.S.  use  nonrecovery  technology.  Both 
plants  use  Sun  Coke  Company's 
proprietary  non-recovery  technology. 
These  plants  use  negative  pressure  coke 
ovens  to  prevent  leakage  of  air/smoke  to 
the  atmosphere,  and  higher 
temperatures  to  destroy  volatile 
organics.  The  organic  compounds  are 
destroyed  within  the  oven  during  the 
cokemaking  process.  The  nonrecovery 
cokemaking  process  does  not  generate 
any  process  wastewater. 

Sintering:  Sinter  plants  are  used  to 
beneficiate  (upgrade  the  iron  content  of) 
iron  ores  and  to  recover  iron  values 
from  wastewater  treatment  sludges  and 
mill  scale  generated  at  integrated  steel 
mills.  A  mixtiu^  of  coke  breeze  (fine 
coke  particles),  iron  ores,  sludges,  mill 
scales,  and  limestone  are  charged  to  a 
traveling  grate  furnace.  The  mixture  is 
ignited  and  air  is  drawn  through  the  bed 
as  it  travels  toward  the  exit  end.  Sinter 
of  suitable  size  and  weight  is  formed  for 
charging  to  the  blast  furnace. 
Wastewaters  are  generated  from  wet  air 
pollution  control  devices  on  the  wind 


box  and  discharge  ends  of  the  sinter 
machine. 

Ironmaking:  Blast  furnaces  are  used  to 
produce  molten  iron,  which  makes  up 
about  two-thirds  of  the  charge  to  basic 
oxygen  steelmaking  furnaces.  The  raw- 
materials  charged  to  the  top  of  the  blast 
furnace  include  coke,  limestone, 
beneficiated  iron  ores,  and  sinter.  Hot 
blast  (preheated  air)  is  blown  into  the 
bottom  of  the  furnace.  Molten  iron  is 
tapped  into  refractory- lined  cars  for 
transport  to  the  steelmaking  furnaces. 
Molten  slag,  which  floats  on  top  of  the 
molten  iron,  is  also  tapped  and 
processed  for  sale  as  a  by-product. 

The  hot  blast  exits  the  furnace  top  as 
blast  furnace  gas  in  enclosed  piping  and 
is  cleaned  and  cooled  in  a  combination 
of  dry  dust  catchers  and  high-energy 
venturi  scrubbers.  Direct  contact  water 
used  in  the  gas  coolers  and  high-energy 
scrubbers  comprises  nearly  all  of  the 
wastewater  from  blast  furnace 
operations. 

Steelmaking:  Steelmaking  in  the  U.S. 
is  conducted  either  in  basic  oxygen 
furnaces  (BOFs)  or  electric  arc  furnaces 
(EAFs).  BOFs  are  typically  used  for  high 
tonnage  production  of  carbon  steels  at 
integrated  mills;  EAFs  are  used  to 
produce  carbon  steels  and  low  tonnage 
alloy  and  specialty  steels  at  non- 
integrated  mills.    « 

Integrated  steel  mills  use  BOFs  to 
refine  a  metallic  charge  consisting  of 
approximately  two-thirds  molten  iron 
and  one-third  steel  scrap  by  oxidizing 
silicon,  carbon,  manganese,  phosphorus 
and  a  portion  of  the  iron.  Oxygen  is 
injected  into  the  molten  bath.  Off-gases 
from  BOFs  in  the  U.S.  are  controlled  by 
one  of  three  methods: 

Semi-wet:  Furnace  off-gases  are 
conditioned  with  moisture  prior  to 
processing  in  electrostatic  precipitators: 

Wet-open  combustion:  Excess  air  is 
admitted  to  the  off-gas  collection  system 
allowing  carbon  monoxide  to  combust  prior 
to  high-energy  wet  scrubbing  for  air  pollution 
control;  and 

Wet-suppressed  combustion:  Excess  air  is 
not  admitted  to  the  off-gas  collection  system 
prior  to  high-energy  wet  scrubbing  for  air 
pollution  control. 

Non-integrated  mills  use  EAFs  to  melt 
and  refine  a  metallic  charge  of  scrap 
steel.  Most  EAFs  are  operated  with  dry 
air  cleaning  systems  with  no  process 
wastewater  discharges.  There  are  a 
small  number  of  wet  cmd  semi-wet 
systems. 

Vacuum  degassing:  In  this  batch 
process,  molten  steel  is  subjected  to  a 
vacuum  for  composition  control, 
temperature  control,  deoxidation, 
degassing,  decarburization.  and  to 
otherwise  remove  impurities  from  the 
steel.  Oxygen  and  hydrogen  are  the 


principal  gases  removed  from  the  steel. 
In  most  degassing  systems,  vacuum  is 
provided  by  barometric  condensers; 
thus,  direct  contact  between  the  gases 
and  the  barometric  water  occurs. 

Ladle  metallurgy:  In  this  batch 
process,  molten  steel  is  refined  in 
addition  to.  or  in  place  of,  vacuum 
degassing.  These  operations  include 
argon  bubbling,  argon-oxygen 
decarburization  (AOD).  electroslag 
remelting  (ESR),  and  lemce  injection. 
These  additional  refining  operations  do 
not  use  process  water. 

Casting:  Molten  steel  is  tapped  from 
the  BOF  or  EAF  into  ladles  for  transport. 
From  the  ladles,  the  molten  steel  is 
either  processed  in  ladle  metalluigy 
stations  and/or  vacuum  degassers  prior 
to  casting  into  semi-finished  shapes  in 
continuous  casters.  Less  than  ten  per 
cent  of  the  steel  produced  in  the  United 
States  is  cast  into  ingots.  Steel  cast  into 
ingot  molds  must  undergo  cooling,  n.old 
stripping,  reheating,  and  primary  hot 
rolling  to  produce  the  same  semi- 
finished shape  that  can  be  produced 
with  continuous  casting.  The 
continuous  casting  machine  includes  a 
tundish  (receiving  vessel  for  molten 
steel),  water-cooled  molds,  secondary 
cooling  water  sprays,  containment  rolls, 
oxygen-acetylene  torches  for  cutoff,  and 
a  nmout  table.  Molten  steel  is 
transferred  from  the  ladle  to  the  tundish 
and  then  to  the  water-cooled  molds  at 
controlled  rates.  The  steel  solidifies  as 
it  passes  through  the  molds  and  is  cut 
to  length  on  the  runout  table. 
Wastewater  is  generated  by  a  direct 
contact  water  system  used  for  spray 
cooling  and  for  flume  flushing  to 
transport  scale  from  below  the  caster 
runout  table. 

Hot  forming:  Ingots,  blooms,  billets, 
slabs,  or  rounds  are  heated  to  rolling 
temperatures  in  gas-fired  or  oil-fired 
reheat  furnaces,  and  formed  under 
mechanical  pressure  with  work  rolls  to 
produce  semi-finished  shapes  for 
further  hot  or  cold  rolling,  or  finished 
shapes  for  shipment.  Process  water  is 
used  for  scale  breaking,  flume  flushing, 
and  direct  contact  cooling. 

Finishing  processes:  These  processes 
include  salt  bath  and  electrolytic 
sodium  sulfate  descaling,  acid  pickling, 
cold  forming,  annealing,  cleaning,  and 
hot  coating  and  electroplating: 

Salt  bath  descaling— Oxidizing  and 
reducing  molten  salt  baths  are  used  to 
remove  heavy  scale  from  specialty  and 
high-alloy  steels.  Process  wastewaters 
originate  from  quenching  and  rinsing 
operations  conducted  after  processing  in 
the  molten  salt  baths. 

Electrolytic  sodium  sulfate  descaling 
is  performed  on  stainless  steels  for 
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essentially  the  same  purposes  as  salt 
bath  descaling. 

Acid  pickling — Solutions  of 
hydrochloric,  sulfuric,  hydrofluoric/ 
nitric  and  nitric  acids  are  used  to 
remove  oxide  scale  from  the  surfaces  of 
semi-finished  products  prior  to  further 
processing  by  cold  rolling,  cold 
drawing,  and  subsequent  cleaning  and 
coating  operations  Process  wastewaters 
include  spent  pickling  acids,  rinse 
waters,  and  pickling  line  fume 
scrubbers. 

Cold  rolling — Cold  rolling  is 
conducted  on  hot  rolled  and  pickled 
steels  at  ambient  temperatures  to  impart 
desired  mechanical  and  surface 
properties  in  the  steel.  Process 
wastewater  results  from  using  synthetic 
or  animal-fat  based  rolling  solutions, 
many  of  which  are  proprietary. 

Annealing — Annealing  is  a  heat 
treatment  process  performed  to  relieve 
stresses,  increase  softness,  ductilitv.  and 
toughness,  and/or  to  produce  a  specific 
microstructure  to  the  steel.  It  is 
performed  in  a  batch  or  continuous 
process.  Batch  processes  do  not  use 
process  water.  Wastewaters  from 
continuous  processes  result  principally 
from  associated  alkaline  cleaning 
operations  and  quenching. 

Hot  coating — Immersion  of 
precleaned  steel  into  baths  of  molten 
metal.  Common  metal  types  include: 
Tin,  zinc  (galvanizing),  combinations  of 
lead  and  tin  (terne  coating),  and 
combinations  of  aluminum  and  zinc. 
Hot  coating  is  typically  used  to  improve 
resistance  to  corrosion,  and  for  some 


products,  to  improve  appearance  and 
paintability.  Wastewaters  result 
principally  from  cleaning  operations 
prior  to  the  molten  bath. 

Electroplating — Immersion  of 
precleaned  steel  into  baths  for  the 
purpose  of  elec:trodepositing  a  metal 
onto  the  steel  surface.  Common  metal 
tvpes  include:  tin.  chromium,  zinc,  and 
nickel.  Process  wastewaters  include 
spent  plating  baths,  rinse  waters,  and 
blowdowns  from  fume  scrubbers. 

Direct-reduced  ironmaking  (DRI):  This 
process  produces  relatively  pure  iron  by 
reducing  iron  ore  in  a  furnace  below  the 
melting  point  of  the  iron  produced.  DRI 
is  used  as  a  substitute  for  scrap  steel  in 
EAFs  to  minimize  contaminant  levels  in 
the  melted  steel  and  to  allow  economic 
steel  production  when  market  prices  for 
scrap  are  high.  Process  wastewaters  are 
generated  from  air  pollution  control 
devices. 

Briquetting:  The  process  of 
agglomerating  or  forming  materials  into 
discrete  shapes  of  sufficient  size, 
strength,  and  weight  for  charging  to  a 
subsequent  process  (e.g..  briquetting 
wastewater  sludges  for  charging  to  a 
blast  furnace).  Briquetting  does  not 
generate  process  wastewaters. 

Forging:  A  hot  forming  operation  in 
which  a  metal  piece  is  shaped  by 
hanimering.  Process  wastewaters  are 
generated  in  the  form  of  direct  contact 
cooling  water. 

3.  Proposed  Subcategories 

In  todays  notice.  EPA  proposes  to 
discard  the  current  subcategorization 


scheme  and  to  establish  seven  new 
subcategories  for  the  iron  and  steel 
industry.  The  proposed  revised 
subcategorization  not  only  reflects  the 
modem  state  of  the  industry,  in  terms  of 
both  process  and  wastewater 
management,  but  it  also  incorporates  the 
experience  that  the  Agency  and  other 
regulatory  entities  have  gained  from 
implementing  the  current  iron  and  steel 
effluent  limitations  guidelines  and 
standards.  Additionally,  the  proposed 
revised  subcategorization  simplifies  the 
regulatory  structure  by  reflecting  co- 
treatment  of  compatible  wastewaters, 
which  is  currently  practiced  by  the 
industry.  This  practice  also  provides 
economic  advantage  because  compatible 
pollutants  from  different  manufacturing 
processes  can  be  treated  in  a  single 
treatment  unit.  The  seven  revised 
subcategories  proposed  for  the  iron  and 
steel  rulemaking  are  as  follows: 

•  Cokemaking 

•  Ironmaking 

•  Integrated  Steelmaking 

•  Integrated  Hot  Forming — Stand 
Alone  Hot  Forming  Mills 

•  Non-Integrated  Steelmaking  and 
Hot  Forming  Operations 

•  Steel  Finishing  Operations 

•  Other  Operations 

The  following  table  presents  a 
comparison  of  the  current 
subcategorization  scheme  and  the  one 
being  proposed  today: 


Table  IV.E.1.— Subcategory  Comparison  of  Current  And  Proposed  Regulations 


Current  regulation 


Proposed  regulation 


A  Cokemaking 

B  Sintenng 

C  Ironmaking 

D  Steelmaking 

E  Vacuum  Degassing 
F   Continuous  Casting 
G   Hot  Forming 
H  Salt  Batti  Descaling 
I.  Acid  Pickling 
J  Cold  Forming 
K  Alkaline  Cleaning 
L  Hot  Coating 


A  Cokemaking 
B   Ironmaking 

C   Integrated  Steelmaking 


D  Integrated  and  Stand-Alone  Hot  Forming 
F   Steel  Finishing 


G  Ottier  Operations 


E   Non-Integrated  Steelmaking  and  Hot  Fonn- 
ing 


Each  subcategory  is  described  in  more 
detail  immediately  below  in  terms  of  its 
manufacturing  processes  and 
wastewater  characteristics.  Some 
subcategories  are  further  segmented  tu 
reflect  differences  in  manufacturing 
operations,  wastewater  characteristics, 
or  required  treatment  technologies. 


Cokemaking — Subpart  A 


Sutxalegory 


Segment 


A  Cokemaking  Oper- 
ations 


By- Product 
Other  (Non-recovery, 
etc) 


Cokemaking  is  proposed  as  a 
subcategory  because  of  the  uniqueness 


of  the  manufacturing  processes  within 
the  iron  and  steel  industry  and  the 
characteristics  of  wastewaters  generated 
by  by-product  cokemaking  operations. 
EPA  proposes  to  drop  the  current 
segmentation  on  the  basis  of  "iron  and 
steel"  and  "merchant"  coke  plants 
because  differences  in  wastewater  flow 
rates  observed  in  the  1982  rulemaking 
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are  no  longer  apparent  within  the 
current  population  of  by-product  coke 
plants. 

Cokemaking  operations  are  segmented 
into  by-product  and  other  operations, 
which  comprise  currently  non-recovery 
and  heat-recovery  coke  plants.  Any  new 
cokemaking  technologies  would  fall  in 
this  segment.  This  segmentation  reflects 
the  fundamental  differences  in  the 
respective  manufacturing  processes.  The 
by-product  cokemaking  technology 
provides  for  extensive  processing  of 
materials  derived  from  the  coal  charged 
to  the  coke  ovens,  including  coke  oven 
gas  and  coal  tars,  as  well  as  light  oils 
and  ammonia  or  ammonia  compoimds. 
The  cokemaking  process  itself  generates 
a  waste  ammonia  liquor  made  up  of  the 
moisture  from  the  coal  and  volatile  and 
semi-volatile  organic  compounds.  Other 
wastewaters  are  generated  from  the  by- 
product recovery  operations.  Non- 
recovery  and  heat-recovery  coke  plants, 
on  the  other  hand,  do  not  generate 
process  wastewaters.  Only  limited 
amoiuits  of  non-process  wastewaters  in 
the  form  of  boiler  blowdown  result  from 
these  operations. 

Ironmaking — Subpart  B 


Subcategory 


B:  Ironmaking  Oper- 
ations. 


Segment 


Blast  Fumace. 
Sintering 


The  proposed  iroimiaking  subcategory 
comprises  sintering  and  blast  fumace 
operations.  Wastewaters  result  from  wet 
air  pollution  control  systems  at  sinter 
plants  and  wet  gas  cleaning  systems  for 
blast  furnaces.  The  wastewaters  are 
similar  in  character  in  terms  of  the 
pollutants  present  (ammonia,  cyanide, 
phenolic  compounds  and  metals)  and 
are  universally  co-treated  where  wet 
sinter  plants  are  co-located  with  blast 
furnaces.  The  subcategory  is  segmented 
to  take  into  account  differences  in  the 
model  treatment  system  flow  rates  used 
to  develop  the  proposed  effluent 
limitations  guidelines  and  standards. 

Integrated  Steelmaking — Subpart  C 

The  proposed  integrated  steelmaking 
subcategory  comprises  foujr 
manufacturing  processes:  Basic  Oxygen 
Fumace  (BOF)  steelmaking,  ladle 
metallurgy,  vacuum  degassing,  and 
continuous  casting.  Section  rV.E.2 
describes  these  processes  in  more 
details.  The  wastewater  generated  from 
the  integrated  steelmaking  operations 
originates  from  wet  scrubbing  for  air 
pollution  control  of  the  BOF  process, 
direct  contact  water  with  gases  irom  the 
vacuum  degassing  process,  and  direct 
contact  water  used  for  spray  cooling  and 
for  flume  flushing  to  transport  scale 


from  the  casting  process.  Although  these 
processes  differ  in  wastewater  flow  rates 
per  ton  of  production,  their  wastewaters 
can  be  and  are  commonly  co-treated . 
The  proposed  limitations  for  this 
subcategory  are  based  on  a  single 
treatment  technology  but  reflect 
different  production  normalized  flow 
rates  for  each  process. 

This  proposed  subcategory  would 
encompass  steelmaking  operations  at 
integrated  mills  and  at  non-integrated 
mills  operating  basic  oxygen  furnaces. 
Currently,  one  BOF  shop  is  operated  at 
a  non-integrated  mill  and  would  be 
included  in  this  proposed  subcategory. 

Integrated  and  Stand-Alone  Hot 
Forming  Mills — Subpart  D 


Subcategory 

Segment 

D:  Integrated  and 
.Stand-Alone  Hot 
Forming  Mills. 

Cartxm  and  Alloy 
Stainless 

This  proposed  subcategory  would 
encompass  hot  forming  operations  at 
integrated  and  stand-alone  hot  forming 
mills.  The  wastewater  generated  from 
the  proposed  integrated  and  stand-alone 
hot  forming  subcategory  originates  from 
process  water  used  for  scale  braking, 
flume  flushing,  and  direct  contact 
cooling.  Although  these  processes  differ 
in  wastewater  flow  rates  per  ton  of 
production,  their  wastewaters  can  be 
and  are  commonly  co-treated.  The 
proposed  limitations  for  this 
subcategory  are  based  on  a  single 
treatment  technology  but  reflect 
different  production  normalized  flow 
rates  for  each  process. 

EPA  proposes  to  divide  the  integrated 
and  stand-alone  hot  forming  mills 
subcategory  into  two  segments — carbon 
and  alloy  steel  and  stainless  steel — in 
order  to  accoimt  for  the  different 
product  types  and  wastewater 
characteristics.  Both  segments  produce 
steel  in  primary,  section,  flat,  pipe,  or 
tube. 

Non-Integrated  Steelmaking  and  Hot 
Forming  Operations — Subpart  E 


Subcategory 


Segment 


E:  Non-Integrated 
Steelmaking  and 
Hot  Forming  Oper- 
ations. 


Carbon  and  Alloy 
Stainless 


This  proposed  subcategory  would 
encompass  steelmaking  and  hot  forming 
operations  at  non-integrated  mills.  The 
wastewater  generated  from  this 
proposed  subcategory  originates  from 
the  air  pollution  control  process  of 
EAFs,  direct  contact  water  with  gases  in 
the  vacuum  degassing  process;  direct 


contact  water  used  for  spray  cooling  and 
for  flume  flushing  to  transport  scale  in 
the  casting  process;  and  process  water 
used  for  scale  braking,  flume  flushing, 
and  direct  contact  cooling  in  the  hot 
forming  process.  EPA  proposes  to  divide 
the  non-integrated  steelmaking  and  hot 
forming  operations  subcategory  into  two 
segments — carbon  and  alloy  steel 
operations  and  stainless  steel 
operations — ^because  of  the  difference  in 
product  types  and  in  the  wastewater 
characteristics.  Each  segment 
encompasses  the  following 
manufacturing  processes:  EAF 
steelmaking,  ladle  metallurgy,  vacuum 
degassing,  continuous  casting,  and  hot 
forming.  Although  these  processes  differ 
in  wastewater  flow  rates  per  ton  of 
production,  their  wastewaters  can  be 
and  are  commoidy  co-treated.  The 
proposed  limitations  for  this 
subcategory  are  based  on  a  single 
treatment  technology  but  reflect 
different  production  normalized  flow 
rates  for  each  process. 

Steel  Finishing  Operations — Subpart  F 


Sutxategory 


Segment 


F:  Steel  Finishing  Op- 
erations. 


Cart>on  and  Alloy 
Stainless 


This  proposed  subcategory  would 
encompass  all  finishing  operations  that 
take  place  at  integrated,  non-integrated, 
and  stand-alone  mills.  The  wastewater 
generated  from  the  proposed  steel 
finishing  subcategory  originates  from 
cleaning,  rinsing,  and  quenching 
operations,  spent  solution  from  the  acid 
pickling,  alkaline  cleaning,  and 
electroplating  operations,  fume  scrubber 
wastewater,  and  process  water  resulting 
from  the  use  of  synthetic  or  animal-fat 
based  solutions.  EPA  proposes  to 
segment  the  steel  finishing  subcategory 
into  carbon  and  alloy  steel  operations 
and  stainless  steel  operations  because  of 
the  nature  of  the  steel  finishing 
operations  and  the  associated 
wastewater  characteristics.  Each 
segment  may  include  a  combination  of 
the  following  processes:  acid  pickling 
and  other  descaling,  cold  forming, 
alkaline  cleaning,  hot  coating,  and 
electroplating.  Section  IV. E. 2  describes 
these  manufacturing  processes  in  more 
detail.  Although  these  processes  differ 
in  wastewater  flow  rates  per  ton  of 
production,  their  wastewaters  can  be 
and  are  commonly  co-treated.  The 
proposed  limitations  for  this 
subcategory  are  based  on  a  single 
treatment  technology  but  reflect 
different  production  normalized  flow 
rates  for  each  process. 
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Other  Operations — Subpart  G 


Subcategory 


Segment 


G  Other  Operations        Direct-Reduced 
Ironmaking 
I  Forging 
I  Bnquefting 

EPA  proposes  to  combine  the  three 
remaining  iron  and  steel  operations  in  a 
single  catch-all  subcategory  with 
segments  for  three  specific  operations: 
direct-reduced  ironmaking  (DRl). 
forging,  and  briquetting.  Section  IV'. E. 2 
describes  these  manufacturing  processes 
in  more  detail.  The  three  segments  differ 
in  manufacturing  operations  and  in 
waste  generation  and  charac'teristic:s. 
DRI  operations  currently  take  place  at 
stand-alone  facilities  and  non-integrated 
mills.  Forging  operations  take  place  at 
stand-alone  and  non-integrated  mills. 
Briquetting  operations  take  place  at 
integrated  and  non-integrated  mills.  The 
wastewater  generated  from  this 
proposed  subcategon.'  originates  from 
fume  scrubbers  from  the  DRI  process 
and  direct  contact  cooling  water  from 
the  forging  process. 

F.  Wastewater  Characterization 

The  following  sections  present 
wastewater  sources,  pollutants  of 
concern,  and  flow  rates  for  each 
proposed  subcategory'.  Estimates  for 
pollutant  loadings  are  presented  in 
Section  V.C. 

The  principal  purpose  of  identifying 
subcategory-specific  pollutants  of 
concern  (PQCs)  is  to  screen  pollutants 
for  possible  regulation.  Such  pollutants 
may  be  either  conventional,  priority,  or 
non-conventional  pollutants  as  defined 
by  the  Clean  Water  Act.  and  may  be 
limited  directly  in  part  420,  or  limited 
indirectly  through  control  of  other 
pollutants.  The  Agency  took  the 
following  approach  to  identify  POCs 
and.  thereafter,  to  narrow  that  list  to 
those  pollutants  that  are  proposed  for 
regulation. 

As  the  first  step,  EPA  conducted  a 
sampling  and  anah-tical  program  at  16 
steel  industry  sites.  EPA  sampled  and 
analyzed  a  broad  list  of  pollutants  for 
purposes  of  identifying  pollutants 
present  in  wastewaters  from  each  type 
of  process  operation  and  determining 
their  fate  in  industry  wastewater 
treatment  systems.  As  the  ne.xt  step. 
EPA  determined  for  each  pollutant 
subject  to  the  sampling  and  analytical 
program  whether  it  met  the  following 
detection  criteria  in  wastewaters  from 
that  subcategor\- 

•  The  pollutant  was  detected  at 
greater  than  or  equal  to  ten  times  the 
analytical  minimum  level  (ML) 


concentration  in  at  least  10  percent  of 
all  untreated  process  wastewater 
samples:  and 

•  The  mean  detected  concentration  in 
untreated  process  wastewater  samples 
was  greater  than  the  mean  detected 
concentration  in  the  source  water 
samples. 

EPA  identified  as  pollutants  of 
concern  all  pollutants  that  met  these 
screening  criteria.  EPA's  final  step  was 
to  determine  which  of  these  pollutants 
to  regulate,  either  directly  through 
promulgated  limitations  and  standards 
or  indirectly  through  the  control  of 
another  pollutant  (e.g.,  an  indicator  or 
surrogate)  Of  the  POCs  identified  by 
EPA,  the  Agency  is  proposing  not  to 
regulate  those  that  were  detected  at 
environmentally  insignificant 
concentrations;  those  typically  not 
associated  with  process  wastewaters 
from  specific  process  operations:  and 
those  that  were  detected  at  low 
concentrations,  but  determined  to  be 
below  treatability  levels  for  those 
pollutants. 

The  Agency  considered  three 
pollutants  as  POCs  for  all  subcategories, 
independent  of  the  above  criteria:  total 
suspended  solids  (TSS),  Oil  and  Grease 
measured  as  hexane  extractable  material 
(HEM),  and  total  petroleum 
hvdrocarbons  measured  as  silica  gel 
treated-hexane  extractable  material 
(SGT-HEM).  These  pollutants  are 
present  to  some  degree  in  nearly  all 
steel  industry  process  wastewaters  and 
are  important  indicators  of  overall 
wastewater  treatment  system 
performance.  The  pH  level  is  also  an 
important  wastewater  characteristic  and 
an  important  indicator  of  wastewater 
treatment  system  performance  in  many 
applications  in  the  steel  industry-. 
Therefore,  EPA  is  proposing  to  regulate 
pH  in  todays  proposed  rule.  However, 
EPA  did  not  evaluate  pH  for  the 
purposes  of  the  Agency's  effluent 
reduction  benefit  or  cost-effectiveness 
analyses,  since  pH  is  not  expressed  in 
terms  of  quantity  or  concentration. 

This  section  also  discusses  the 
Agency's  methodology  for  selecting  the 
process  wastewater  flow  rate  for  each 
manufacturing  operation  that 
corresponds  to  the  best  available 
technology  for  the  particular 
subcategory  or  segment.  These  flow 
rates  are  expressed  in  terms  of  gallons 
of  water  discharged  per  ton  of 
production  (gpt)  for  all  operations 
except  with  respect  to  certain  wet  air 
pollution  control  devices  for  steel 
finishing  operations  where  the  flow 
rates  are  expressed  in  gallons  per 
minute  (gpm). 

For  those  manufacturing  operations 
where  high-rate  recycle  is  a  principal 


component  of  the  model  BAT,  NSPS, 
PSES,  or  PSNS  treatment  systems,  the 
Agency  has  selected  production- 
normalized  flow  rates  (PNFs)  on  the 
basis  of  best  demonstrated  flows 
achievable  by  the  subcategory  or 
segment  as  a  whole.  (For  some 
segments,  the  best  demonstrated  flow 
for  the  subcategory  as  a  whole  is  zero.) 
In  these  systems,  the  ovsmer  or  operator 
directly  controls  the  volume  of  the 
discharge  by  controlling  the  process 
water  treatment  and  recycle  system. 
This  is  accomplished  by  managing  the 
amounts  of  make-up  water  and  storm 
water  entering  the  system;  removing 
and/or  minimizing  the  potential  for 
once-through  non-process  wastewaters 
entering  the  system;  and  by  controlling 
recirculating  water  chemistry  to  prevent 
fouling  and  scaling,  where  necessary.  In 
general,  the  PNFs  for  these 
subcategories/segments  have  been 
significantly  reduced  for  the  proposed 
standards,  relative  to  those  on  which  the 
original  standards  are  based.  This  means 
that  the  proposed  mass-based  standards 
are  significantly  tighter  than  existing 
standards,  even  where  the  wastewater 
treatment  technology  on  which  the 
standards  are  based  has  not  changed.  A 
detailed  presentation  of  the  PNFs  on 
which  the  existing  standards  are  based 
can  be  found  in  Section  VII  of  the 
Technical  Development  Document. 

For  those  manufacturing  operations 
where  high-rate  recycle  is  not  a 
principal  component  of  the  model  BAT, 
NSPS.  PSES,  or  PSNS  treatment 
systems,  the  Agency  has  chosen  to  use 
a  PNF  representing  the  PNFs  reported 
by  the  better  performing  facilities  in 
those  subcategories  and  segments.  In 
general,  these  also  represent  reductions 
in  the  PNFs  used  to  derive  the  existing 
standards,  although  not  by  as  much  as 
for  the  subcategories/segments  where 
high-rate  recycle  is  part  of  the  proposed 
technology  basis.  EPA  recognizes  that  in 
some  cases,  the  PNFs  selected  by  the 
Agency  may  not  be  appropriate  for  all 
mills  within  a  subcategory  or 
manufacturing  process  subdivision. 
Therefore,  the  Agency  solicits 
comments  and  supporting  information 
and  data  regarding  alternative  PNFs  that 
may  be  appropriate  for  particular 
manufacturing  operations. 

1 .  Cokemaking 

a.  Wastewater  Sources.  The  proposed 
Cokemaking  Subcategory  encompasses 
segments  for  by-product  and  non- 
recovery  cokemaking.  Non-recovery 
cokemaking  does  not  generate  process 
wastewater.  Wastewater  from  by- 
product cokemaking  operations  is 
generated  from  a  number  of  sources. 
The  greatest  volume  of  wastewater 
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generated  at  every  by-product  site  is 
excess  ammonia  liquor,  which  is  the 
condensed  combination  of  coal  moisture 
and  volatile  compounds  liberated  from 
the  coal  during  the  coking  process. 
Nearly  all  sites  reported  other  sources  of 
wastewater,  including:  coke  oven  gas 
desulfurization,  crude  light  oil  recovery, 
ammonia  still  operation,  final  gas 
coolers,  NESHAP  controls  for  benzene, 
barometric  condensers,  coke  oven  gas 
condensates,  equipment  cleaning,  and 
wet  air  pollution  control  devices  used  to 
control  emissions  from  coal  charging 
and  coke  pushing.  Excess  water  used  for 
coke  quenching  is  another  wastewater 
source.  Water  used  for  coke  quenching 
is  typically  plant  service  water  or 
treated  coke  plant  wastewater.  EPA  does 
not  advocate  the  practice  of  coke 
quenching  with  untreated  wastewater 
because  of  potential  air  pollution  and 
ground  water  contamination  associated 
with  this  practice.  Most  plants  now 
collect  and  treat  some  process  area 
storm  water  and  at  least  one  facility 
collects  and  treats  contaminated  ground 
water  from  its  coke  plant  ground  water 
remediation  system. 

b.  Pollutants  of  Concern.  From 
sampling  data  and  industry-provided 
data  from  the  Analytical  and  Production 
Sur\'ey,  EPA  determined  that  by- 
product cokemaking  wastewaters 
contain  oil  &  grease,  ammonia-N, 
cyanides,  thiocyanates,  phenolics, 
benzene,  toluene,  xylene, 
benzo(a)pyrene,  and  niunerous  other 
volatile  organic  compounds  and 
polynuclear  aromatic  compounds.  From 
these  data,  EPA  identified  74  POCs  for 
the  Cokemaking  Subcategory:  4 
conventionals,  1  non-conventional 
metal,  30  non-conventional  organics,  10 
other  non-conventionals,  22  priority 
organics.  3  priority  metals,  1  other 
priority  pollutant  (total  cyanide), 
biochemical  oxygen  demand  (BOD), 
total  Kjeldahl  nitrogen  (TKN),  and 
nitrate/nitrite-N  as  POCs  (the  last  three 
because  of  their  importance  as 
indicators  of  biological  treatment 
effectiveness). 

c.  Wastewater  Flow  Rates.  The 
median  volume  of  process  wastewater 
generated  at  well-operated  by-product 
coke  plants  is  approximately  100  to  110 
gallons  per  ton  (gpt)  of  coke  and  coke 
breeze  produced.  Approximately  30  to 
40  gpt  is  excess  ammonia  liquor;  the 
remaining  flow  comprises  the  other 
sources  listed  above.  Operators  of  some 
direct  discharging  facilities  often  add  up 
to  50  gpt  of  control  water  to  their 
biological  treatment  systems  to  dilute 
wastewater  toxicity  and.  to  some  extent, 
control  temperature.  The  Agency  is 
using  a  PNF  for  the  by-product  recovery 
cokemaking  segment  of  158  gpt.  EPA  is 


proposing  that  supplemental  allowances 
be  available  to  sites  operating  wet  coke 
oven  gas  desulfurization  systems  (15 
gpt)  or  NESHAP  control  systems  (10 
gpt).  EPA  believes  that  these  PNFs  can 
be  achieved  by  all  by-product  recovery 
coke  plants  with  good  water 
management  practices. 

The  Agency  is  using  a  PNF  of  0  gpt 
of  process  wastewater  for  the  non- 
recovery  cokemaking  segment. 

2.  frorunaking 

a.  Wastewater  Sources.  The  proposed 
Ironmaking  Subcategory  encompasses 
segments  for  sintering  and  blast  furnace 
iroimiaking.  Wet  air  pollution  control 
systems  are  the  primary  source  of 
process  wastewater  at  sinter  plants.  All 
of  the  sinter  plants  generating  process 
wastewater  reported  using  scrubbers  to 
control  wind  box  emissions  and  some 
sites  also  used  scrubbers  to  control 
emissions  at  the  discharge  end  of  the 
sinter  strand. 

Gas  cleaning  systems  that  utilize  high- 
energy  scrubbers  and  gas  coolers  are  the 
primary  sources  of  process  wastewater 
for  blast  furnace  operations.  Other, 
relatively  minor  sources  of  process 
wastewater  include  blast  furnace  gas 
seals,  blast  furnace  drip  legs.  Some  sites 
reported  excess  water  from  slag 
quenching. 

b.  Pollutants  of  Concern.  Based  on  its 
analysis  sampling  data  and  industry- 
provided  data  from  the  AnaKiical  and 
Production  Survey,  EPA  determined 
that  sintering  wastewaters  contain  the 
following  principal  pollutants:  TSS. 
O&G,  ammonia-N,  cyanide,  phenolic 
compounds,  and  metals  (principally 
lead  and  zinc),  while  the  principal 
pollutants  from  blast  furnaces  are  TSS, 
ammonia-N,  cyanides,  phenolic 
compounds,  and  metals  (copper,  lead, 
and  zinc).  EPA  also  found  that  sintering 
wastewaters  contain  polychlorinated 
dibenzo-p-dioxins  and  polychlorinated 
dibenzofumas  (PCDDs  and  PCDFs,  or 
dioxins  and  furans). 

EPA  identified  28  POCs  for  the  blast 
furnace  segment  of  the  Ironmaking 
Subcategory:  2  conventionals.  7  non- 
conventional  metals,  1  non- 
conventional  organic,  10  other  non- 
conventionals,  6  priority  metals,  1  other 
priority  pollutant  (total  cyanide),  and 
TKN  because  of  its  direct  relationship  to 
ammonia-N,  a  principal  pollutant  in 
iroimiaking  wastewaters. 

EPA  identified  66  POCs  for  the 
sintering  segment  of  the  Ironmaking 
Subcategory:  2  conventionals,  6  non- 
conventional  metals.  24  non- 
conventional  organics.  11  other  non- 
conventionals.  11  priority  organics.  10 
priority  metals,  1  other  priority 
pollutant  (total  cyanide),  and  "TKN 


because  of  its  direct  relationship  to 
ammonia-N.  a  principal  pollutant  in 
ironmaking  wastewaters. 

EPA  documented  dioxins  and  furans 
in  air  emissions  from  two  U.S.  sinter 
plants,  one  with  dr\'  and  one  with  wet 
air  pollution  control.  These  findings  of 
PCDDs/PCDFs  (dioxins)  in  air  emissions 
from  sintering  are  consistent  with  the 
results  of  studies  in  Europe  and 
Scandinavia  during  the  1980s.  On  the 
basis  of  process  considerations  (e.g., 
feed  materials,  combustion).  EPA 
sampled  for  dioxins  and  furans  in 
wastewaters  from  the  following  primarv' 
steelmaking  operations:  by-product  coke 
plants,  sinter  plants,  blast  furnaces,  and 
steelmaking  basic  oxygen  furnaces.  EPA 
found  several  dioxin  and  furan 
congeners  in  one  of  two  sampled  sinter 
plant  treatment  effluents.  EPA  did  not 
find  2.3,7,8-TCDD,  which  is  considered 
to  be  the  most  toxic  of  all  dioxin  and 
furan  congeners.  However,  EPA  did 
detect  a  furan  congener  in  the  form  of 
2,3,7,8-TCDF,  as  well  as  other 
congeners.  In  order  to  evaluate  the 
toxicity  of  all  of  these  congeners.  EPA 
converted  the  detected  quantities  into 
values  equivalent  to  the  toxicity  of 
2.3.7,8-TCDD.  Taken  together,  these 
dioxin  and  furan  congeners  are 
equivalent  in  toxicity  to  0.09 
nanograms/L  of  2.3.7,8-TCDD.  EPA  thus 
considers  these  dioxin  and  furan 
congeners  to  be  Pollutants  of  Concern 
for  sinter  plants  with  wet  air  pollution 
control  technology  under  the 
ironmaking  subcategory'. 

c.  Wastewater  Flow  Rates.  Nearly  half 
of  the  operating  sinter  plants  use  dry  air 
pollution  control  systems  and,  therefore, 
do  not  generate  process  wastewater. 
Discharge  flow  rates  below  75  gpt  are 
demonstrated  at  two  of  the  six  sinter 
plants  with  wet  air  pollution  controls. 
Eight  of  the  24  blast  furnaces  achieve 
blowdown  rates  of  25  gpt  and  lower  by 
operating  high-rate  (>95%)  gas  cleaning 
recycle  systems.  Several  sites  report 
zero  discharge  by  using  blowdown  from 
gas  cleaning  systems  for  slag  quenching. 
EPA  does  not  advocate  slag  quenching 
with  blast  furnace  process  wastewaters 
because  of  documented  ground  water 
contamination  associated  with  this 
practice.  EPA  is  using  a  75  gpt  PNF  for 
the  sintering  segment,  representing  a 
flow  achievable  by  sites  operating  their 
process  water  systems  at  recycle  rates 
equal  to  or  greater  than  95%,  and  25  gpt 
for  the  blast  furnaces  segment, 
representing  a  flow  achievable  by  sites 
operating  their  process  water  systems  at 
recycle  rates  equal  to  or  greater  than 
98%.  The  Agency  believes  that  all  sites 
can  achieve  these  selected  PNFs  through 
good  water  management  practices  in 
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blast  furnace  and  sinter  plant  process 
water  treatment  and  recycle  systems. 

3.  Integrated  Steelmaking 

a.  Wastewater  Sources  The  proposed 
Integrated  Steelmaking  Subcategon' 
encompasses  the  following  operations: 
BOF  steelmaking,  ladle  metallurgy, 
vacuum  degassing  and  continuous 
casting.  Wet  air  pollution  control 
systems  are  the  primar\'  process 
wastewater  source  from  BOF 
steelmaking.  Three  types  of  wet  air 
pollution  control  systems  are  used  to 
control  BOF  emissions:  Semi-wet,  wet- 
open  combustion,  and  wet-suppressed 
combustion.  Some  sites  reported  other 
BOF  process  wastewater  sources 
including  excess  slag  quenching  water, 
and  equipment  cleaning  water.  Vacuum 
systems  {e.g..  barometric  condensers, 
steam  ejectors)  are  the  process 
wastewater  source  from  vacuum 
degassing  systems.  Spray  contact  water 
systems  used  for  product  cooling  and 
flume  flushing  are  the  largest  process 
wastewater  sources  from  continuous 
casters.  Some  sites  reported  other 
continuous  casting  process  wastewater 
sources  including  torch  table  water  and 
equipment  cleaning  water.  Other 
process  wastewater  sources  include 
intermittent  water  losses  from  closed 
caster  mold  and  machine  noncontact 
cooling  water  systems. 

b.  Pollutants  of  Concern  Based  on  its 
analysis  of  sampling  data  and  industn,- 
provided  data  from  the  AnaKtical  and 
Production  Survey.  EPA  determined 
that  the  prmcipal  pollutants  from  BOFs 
are  TSS  and  metals  (lead  and  zinc). 
Vacuum  degassing  wastewaters  contain 
low  levels  of  TSS  and  metals  (lead  and 
zinc)  which  volatilize  from  the  steel 
Casting  wastewaters  typically  contain 
TSS.  O&G  measured  as  HEM,  and  low 
levels  of  particulate  metals. 

L'sing  the  POC  selection  criteria 
presented  above.  EPA  identified  the 
following  28  POCs  for  the  Integrated 
Steelmaking  Subcategory:  2 
ctmventionals.  9  non-conventional 
metals,  6  other  non-conventionals.  1 
priority  organic,  and  10  priority  metals 

c.  Wastewater  Flow  Rates  Three  types 
of  wet  air  pollution  control  systems 
(semi-wet.  wet-suppressed  combustion, 
wet-open  combustion)  are  commonly 
used  in  the  BOF  steelmaking  operations, 
and  each  system  has  a  different 
wastewater  flow  rate.  EPA  is  using  a 
PNF  of  10  gpt  for  BOFs  operating  semi- 
wet  systems.  Half  the  operating  BOFs 
operating  semi-wet  systems  are 
discharging  less  than  this  amount  Some 
operators  report  achieving  zero 
discharge  by  balancing  the  applied 
water  for  gas  conditioning  with 
evaporative  losses  Two  of  eight  BOFs 


operating  wet-open  combustion  gas 
cleaning  systems  discharge  less  than  20 
gpt,  and  two  of  the  seven  BOFs 
operating  wet-suppressed  combustion 
gas  c:leaning  systems  discharge  less  than 
20  gpt.  EPA  is  using  a  PNF  for  recycle 
system  blowdown  of  20  gpt  at  BOFs 
with  wet-open  combustion  gas  cleaning 
systems,  and  20  gpt  for  BOFs  equipped 
with  wet-suppressed  combustion  gas 
cleaning  systems  A  small  number  of 
BOFs  report  achieving  zero  discharge,  or 
ver\'  low  discharge,  but  not  all  sites  are 
able  to  achieve  this  because  of  safety 
considerations.  Four  of  12  sites 
operating  vacuum  degassing  systems 
report  a  flow^  rate  less  than  15  gpt,  and 
six  of  29  continuous  casters  report  a 
wastewater  discharge  rate  less  than  or 
equal  to  20  gpt.  EPA  is  using  a  PNF  of 
1.5  gpt  for  vacuum  degassing  operations, 
and  a  PNF  of  20  gpt  for  continuous 
casting  operations. 

4.  Integrated  and  Stand-Alone  Hot 
Forming 

a.  Wastewater  Sources.  The  proposed 
Integrated  and  Stand-Alone  Hot 
Forming  subcategory  consists  of  two 
segments:  Carbon  and  alloy,  and 
stainless.  The  primary  process 
wastewater  source  for  facilities  in  both 
segments  is  contac;t  water  systems  used 
for  scale  removal,  roll  cooling,  product 
cooling,  flume  flushing,  and  other  line 
operations.  Some  sites  reported  other 
wastewater  sources,  including  roll 
shops,  basement  sumps,  lubricating  oil 
conditioning  systems,  strip  coilers, 
scarfer  water,  wet  air  pollution  control 
systems,  and  equipment  cleaning  water. 

b.  Pollutants  of  Concern.  Based  on  its 
analysis  of  sampling  data  and  industry- 
provided  data  from  the  Analytical  and 
Production  Survey.  EPA  determined 
that  the  principal  pollutants  from 
integrated  and  stand-alone  hot  forming 
facilities  are  TSS,  O&G  measured  as 
HEM.  and  low  levels  of  particulate 
metals. 

EPA  identified  the  following  12  POCs 
for  the  carbon  and  alloy  segment  of  the 
Integrated  and  Stand-Alone  Hot 
Forming  Subcategory:  1  conventional 
metal.  4  non-conventional  metals,  4 
other  non-conventionals,  and  3  priority 
metals.  EPA  identified  the  following  16 
POCs  for  the  stainless  segment  of  the 
Integrated  and  Stand-Alone  Hot 
Forming  Subcategory:  2  conventionals. 
4  non-conventional  metals,  4  other  non- 
conventionals,  and  6  priority  metals. 
Although  EPA  found  lead  at  relatively 
low  concentrations  in  sampled  hot 
forming  wastewaters,  lead  is  considered 
as  a  POC  for  both  segments  of  this 
subcategory  because  extensive  industry- 
supplied  data  indicates  lead  exists  in 
appreciable  quantities  in  many  hot 


forming  wastewaters  across  the 
industry. 

c.  Wastewater  Flow  Rates.  High-rate 
recycle,  with  recycle  rates  in  excess  of 
95%,  is  a  standard  pollution  prevention 
technique  for  all  types  of  hot  forming 
operations.  Twenty-one  of  68  integrated 
and  stand-alone  hot  forming  mills  have 
reported  flow  rates  less  than  or  equal  to 
100  gpt.  EPA  is  using  a  100  gpt  PNF  at 
integrated  and  stand-alone  hot  forming 
mills.  EPA  has  determined  that  100  gpt 
PNF  represents  the  best  demonstrated 
flows  at  integrated  and  stand-alone  hot 
forming  mills  that  operate  at  a  95% 
recycle  rate. 

5.  Non-Integrated  Steelmaking  and  Hot 
Forming 

a.  Wastewater  Sources.  The  proposed 
Non-Integrated  Steelmaking  and  Hot 
Forming  Subcategory  consists  of  two 
segments:  caibon  and  alloy,  and 
stainless.  These  segments  encompass 
the  following  operations:  EAF  (electric 
arc  furnace)  steelmaking,  ladle 
metallurgy,  vacuum  degassing, 
continuous  casting,  and  hot  forming.  All 
but  one  EAF  in  the  United  States  are 
equipped  with  dry  or  semi-wet  air 
pollution  controls  and  operate  with  no 
process  wastewater  discharges.  The 
process  wastewater  source  from  the  one 
EAF  with  a  wet  air  pollution  control 
system  is  the  scrubber  water;  however 
that  facility  is  being  converted  to  a  dry 
air  cleaning  system,  and  no  new  EAFs 
are  likely  to  be  constructed  with  wet  air 
controls.  Accordingly,  the  Agency  is  not 
proposing  separate  limits  for  EAFs  with 
wet  air  pollution  controls.  Any  EAF 
constructed  in  the  future  with  wet  air 
controls  will  have  to  meet  the  limits  for 
dry  systems.  The  wastewater  sources  for 
non-integrated  vacuum  degassing,  non- 
integrated  continuous  casting,  and  non- 
integrated  hot  forming  are  the  same  as 
those  listed  for  operations  at  integrated 
and  stand-alone  facilities. 

b.  Pollutants  of  Concern.  From 
sampling  data  and  industry-provided 
data  from  the  Analytical  and  Production 
Survey,  EPA  determined  that  the 
principal  pollutants  for  vacuum 
degassing  operations,  continuous  casters 
and  hot  forming  mills  are  TSS  and 
metals.  O&G  (measured  as  HEM  and 
SGT-HEM)  is  found  in  process 
wastewaters  from  continuous  casting 
and  hot  forming  operations, 

EPA  identified  the  following  1 1  POCs 
for  the  carbon  and  alloy  segment  of  the 
Non-Integrated  Steelmaking  and  Hot 
Forming  Subcategory:  2  conventionals, 
1  non-conventional  metal,  5  other  non- 
conventionals.  and  3  priority  metals. 
EPA  selected  lead  as  a  POC  for  the 
reasons  set  out  above  for  integrated  and 
stand-alone  hot  forming  mills.  EPA 
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identified  the  following  23  POCs  for  the 
stainless  segment  of  the  Non-Integrated 
Steelmaking  and  Hot  Forming 
Subcategory:  2  conventionals,  6  non- 
conventional  metals,  7  other  non- 
conventionals,  1  priority  organic,  cind  7 
priority  metals.  EPA  selected  lead  as  a 
POC  for  the  reasons  set  out  above  for 
integrated  and  stand-alone  hot  forming 
mills. 

c.  Wastewater  Flow  Rates.  Non- 
integrated  mills  have  demonstrated 
lower  discharge  volumes  than  hot 
forming  at  integrated  and  stand  alone 
mills  because  less  water  is  used  at  these 
mills.  Two  types  of  air  pollution  control 
systems  (semi-wet,  and  dry)  are 
commonly  used  in  the  EAF  steelmaking 
operations,  and  each  system  has  a 
different  wastewater  flow  rate.  Dry  air 
cleaning  systems  generate  no  process 
wastewater.  In  addition,  the  hot-forming 
manufacturing  process  produces  steel  in 
primary,  section,  flat,  pipe,  or  tube;  each 
product  type  generates  a  different 
wastewater  flow  rate.  Ten  of  25  non- 
integrated  vacuum  degassing  systems 
and  30  of  73  non-integrated  continuous 
casting  systems  reported  discharge  rates 
less  than  10  gpt.  EPA  is  using  PNFs  for 
non-integrated  vacuum  degassing 
systems  and  continuous  casters  of  10 
gpt  each.  Forty -two  of  94  non-integrated 
hot  forming  operations  report  flows  less 
than  or  equal  to  50  gpt.  EPA  is  using  a 
PNF  of  50  gpt  for  non-integrated  hot 
forming  operations,  which  represents 
the  best  demonstrated  flows  for  non- 
integrated  hot  forming  operations 
operating  at  a  95%  recycle  rate.  Many 
non-integrated  sites  report  zero 
discharge  of  process  wastewater  using 
high-rate  recycle  systems  for  the  entire 
mill  and  alternative  disposal  methods, 
although  available  data  suggests  that  it 
would  not  be  economically  achievable 
for  the  entire  subcategory,  or  even  any 
definable  sub-group  of  the  existing 
facilities,  to  be  able  to  achieve  zero 
discharge  of  process  wastewater. 

6.  Steel  Finishing 

a.  Wastewater  Sources.  The  proposed 
Steel  Finishing  Subcategory  consists  of 
two  segments;  Carbon  and  Alloy  Steels 
and  Stainless  Steels.  The  Carbon  and 
Alloy  segment  comprises  acid  pickling 
(typically  with  hydrochloric  or  sulfuric 
acids),  cold  JForming,  alkaline  cleaning, 
hot  coating,  and  electroplating 
operations.  The  Stainless  segment 
includes  salt  bath  and  electrolytic 
sodium  sulfate  (ESS)  descaling,  acid 
pickling  (typically  with  sulfuric,  nitric, 
and  nitric/hydrofluoric  acids),  cold 
forming,  and  alkaline  cleaning.  Salt  bath 
descaling  process  wastewaters  are 
generated  from  quenching  and  rinsing 
operations  conducted  after  the  steel  is 


processed  in  the  molten  salt  baths  and 
from  fume  scrubbers.  ESS  descaling 
wastewaters  result  from  spent  baths, 
rinse  waters,  and  fume  scrubbers.  Acid 
pickling  process  wastewaters  include 
spent  pickling  acids,  rinse  waters,  and 
pickling  line  fume  scrubbers.  Process 
wastewaters  from  cold  rolling  processes 
result  from  spent  synthetic  or  animal-fat 
based  rolling  solutions  and  equipment 
cleaning.  Continuous  annealing 
wastewaters  originate  from  associated 
alkaline  cleaning  operations.  Alkaline 
cleaning  process  wastewaters  include 
cleaning  solution  and  rinse  water 
blowdowm.  Wastewaters  from  hot 
coating  operations  result  from  product 
rinses,  fume  scrubbers,  and  cleaning 
operations.  Wastewaters  from 
electroplating  operations  result  from 
acid  and  alkaline  cleaning  operations, 
plating  solution  losses,  plating  solution 
conditioning  and  treatment,  and  fume 
scrubbers.  Tank  clean-outs  and 
equipment  cleaning  are  other 
wastewater  sources  reported  by  a 
niunber  of  sites. 

b.  Pollutants  of  Concern.  Based  on  its 
analysis  of  sampling  data  and  industr}-- 
provided  data  from  the  Analytical  and 
Production  Survey.  EPA  determined 
that  the  principal  pollutants  from  salt 
bath  descaling  in  the  stainless  segment 
are  TSS,  cyanides,  hexavalent  and 
trivalent  chromium,  and  nickel.  The 
principal  pollutants  from  acid  pickling 
in  both  segments  are  TSS  and  metals, 
although  for  carbon  steel  operations,  the 
principal  metals  are  lead  and  zinc:  and 
for  stainless  steel,  chromium  and  nickel. 
The  principal  pollutants  in  cold  rolling 
wastewaters  are  TSS,  O&G  measured  as 
HEM,  and  metals  (lead  and  zinc  for 
carbon  steels  and  chromium  and  nickel 
for  stainless  steels;  chromium  may  also 
be  a  contaminant  from  cold  rolling  of 
carbon  steels  resulting  from  wear  on 
chromium-plated  work  rolls).  Toxic 
organic  pollutants  including 
naphthalene,  other  polynuclear 
aromatic  compounds,  and  chlorinated 
solvents  have  been  found  in  cold  rolling 
wastewaters. 

Because  alkaline  cleaning  baths  do 
not  attack  or  dissolve  the  surface  of  the 
steel  processed,  the  principal  pollutants 
generated  from  alkaline  cleaning 
operations  are  O&G  removed  from  the 
steel.  There  is  the  potential  for  the 
presence  of  low  levels  of  toxic  organic 
pollutants  found  in  cold  rolling 
solutions.  The  principal  hot  coating 
pollutants  are  usually  those  associated 
with  the  coating  metal  or  metal 
combinations  and  hexavalent  chromium 
for  lines  with  chromium  brightening  or 
passivation  operations.  Typical 
electroplating  pollutants  are  TSS  and 
O&G  generated  from  the  precleaning 


operations  and  the  plated  metals  from 
plating  solution  losses,  rinsing,  and 
fume  scrubbers. 

In  addition  to  these  pollutants  which 
EPA  identified  through  its  POC 
selection  criteria  process,  EPA  selected 
sulfate  and  total  cyanide  as  POCs 
because  these  pollutants  are  present  in 
sulfuric  acid  pickling  wastewaters  and 
reducing  salt  bath  descaling 
wastewaters,  respectively.  (EPA  did  not 
sample  these  two  wastewaters  during 
the  sampling  program  and  therefore  did 
not  apply  its  POC  selection  criteria.) 

EPA  identified  a  total  of  38  POCs  for 
the  carbon  and  alloy  segment  of  the 
Steel  Finishing  Subcategorv*:  2 
conventionals,  10  non-conventional 
metals,  7  non-conventional  organics,  9 
other  non-conventionals,  2  priority 
organics,  and  8  priority  metals.  EPA 
identified  a  total  of  51  POCs  for  the 
stainless  segment  of  the  Steel  Finishing 
Subcategory:  11  non-conventional 
metals,  17  non-conventional  organics,  9 
other  non-conventionals,  4  priority 
organics.  9  priority  metals,  and  one 
other  priority  pollutant  (total  cyanide). 

c.  Wastewater  Flow  Rates.  EPA 
subdivided  manufacturing  operations  by 
product  type  to  capture  differences  in 
flow  associated  with  different  types  of 
products  and  different  metals  coated. 
This  approach  should  address  product 
quality  issues  associated  with  water  use. 
Although  a  number  of  mills  engaging  in 
certain  finishing  operations  claim  to 
need  a  relatively  high  PNF,  information 
in  today's  record  did  not  support  a 
different  PNF  for  the  subcategory  as  a 
whole. 

The  acid  pickling,  other  descaling, 
and  alkaline  cleaning  operations  are 
performed  on  various  steel  products 
such  as  sheet,  strip,  coil,  bar,  billet,  rod. 
pipe,  tube,  and  plate;  and  each  product 
tvpe  generates  a  different  wastewater 
flow  rate.  For  cold  forming,  the 
manufacturing  process  could  be 
conducted  in  either  single  or  multiple 
mill  stands,  and  the  rolling  solutions 
can  be  applied  in  a  once-through, 
recirculated,  or  a  combined  manner:  and 
the  various  application  technique 
generates  a  different  wastewater  flow 
rate.  For  the  electroplating  process, 
either  chrome/tin  or  other  metals  can  be 
applied  to  sheet,  strip,  coil,  and  plate; 
and  each  product  type  generates  a 
different  wastewater  flow  rate. 

No  stand-alone  salt  bath  descaling 
lines  were  found  during  the  analysis  of 
the  iron  and  steel  industrv',  and  the 
industrv'  did  not  report  isolated  flows 
for  salt  bath  descaling  lines  that  are  co- 
located  with  combination  acid  pickling 
lines.  Therefore,  flow  rates  for  salt  bath 
descaling  are  included  in  the  flow  rates 
for  combination  acid  pickling. 
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Wastewater  discharge  rates  for  acid 
pickling  var\'  by  product  and  steel  type. 
Wastewater  discharge  rates  for  acid 
pickling  var>-  by  product  and  steel  type. 
as  well  as  acid  used  (in  the  case  of 
carbon  and  alloy  steels).  For 
hydrochloric  acid  pickling  nf  carbon 
and  alloy  steel.  EPA  is  using  a  PNF  of 
50  gpt  for  sheet  and  strip  (achieved  by 
18  of  47  lines),  490  gpt  for  bar,  billet, 
rod,  and  coil,  and  1020  gpt  for  pipe  and 
tube.  For  sulfuric  acid  pickling  of 
carbon  and  alloy  steel,  EPA  is  using  a 
PNF  of  230  gpt  for  strip  and  sheet 
(achieved  by  five  of  nine  lines),  280  gpt 
for  bar,  billet,  rod.  and  coil,  and  SOO  gpt 
for  pipe  and  tube.  For  acid  pickling  of 
stainless  steel.  EPA  is  using  a  PNF  of 
230  gpt  for  bar  and  billet  (representing 
the  median  flow  rate).  700  gpt  for  sheet 
and  strip  (achieved  by  19  of  50  lines), 
and  35  gpt  for  plate  (representing  the 
median  flow  rate).  For  all  pickling 
operations  with  fume  scrubbers.  EPA  is 
using  a  normalized  flow  rate  of  15 
gallons  per  minute  (gpm)  The  PNFs  for 
hydrochloric  and  sulfuric  acid  pic:kling 
for  bar.  billet,  rod.  and  coil  and  pipe  and 
tube  are  retained  from  the  1982  Iron  and 
Steel  regulation  The  Agency  obtained 
current  PNFs  for  the  other  four  pickJing 
operations.  EPA  is  using  a  PNF  of  100 
gpm  for  acid  regeneration. 

Wastewater  discharge  rates  for  cold 
forming  varv'  by  the  number  of  mill 
stands,  steel  type,  and  whether  rolling 
solutions  are  recirculated.  EPA  is  using 
the  following  PNFs:  single  stand,  direct 
application — 3  gpt.  single  stand, 
recirculation — 1  gpt;  multi-stand,  direct 
application — 275  gpt;  multi-stand, 
recirculation — 25  gpt;  multi-stand, 
combination — 143  gpt.  EPA  is  using  a 
PNF  for  the  alkaline  cleaning  sections  of 
continuous  annealing  lines  of  20  gpt 
(achieved  by  seven  of  16  stand  alone 
annealing  lines).  Wastewater  discharge 
rates  for  alkaline  cleaning  vary  by 
product  and  steel  tv^pe.  For  carbon  and 
allov  steel,  EPA  is  using  a  PNF  of  350 
gpt  for  sheet  and  strip  and  20  gpt  for 
pipe  and  tube.  EPA  is  using  a  PNF  of 
2,500  gpt  for  stainless  sheet  and  strip. 
EPA  is  using  a  PNF  of  550  gpt  for  hot 
dip  coating  operations.  With  the 
e.xception  of  continuous  annealing,  each 
of  these  represents  the  median  of  PNFs 
observed. 

Discharge  rates  for  electroplating  vary 
by  the  type  of  metal  applied.  EPA  is 
using  a  PNF  of  1,100  gpt  for  tin  and 
chromium  sheet  and  strip  lines;  550  gpt 
for  other  sheet  and  strip  lines.  EP.-\  is 
using  a  PNF  of  35  gpt  for  electroplating 
of  steel  plate.  Each  of  these  represents 
the  median  of  PNFs  observed.  For  all 
electroplating  operations  with  fume 
scrubbers,  EPA  is  using  a  normalized 
flow  rate  of  15  gpm. 


7  Other  C3perations 

a.  Wastewotfr  Sources.  The 
subcategory  EPA  proposes  for  other 
operations  encompasses  segments  for 
direct-reduced  ironmaking,  forging,  and 
briquetting.  Wet  air  pollution  control 
systems  are  the  primary  process 
wastewater  source  for  DRI  operations. 
Contact  water  comprises  the  majority  of 
the  process  wastewater  from  forging 
operations.  Some  sites  identified 
equipment  cleaning  as  another  source  of 
wastewater  from  forging  operations. 
Briquetting  operations  use  dr\-  air 
pollution  controls  and  do  not  generate 
process  wastewater. 

b  Pollutants  of  Concern.  EPA  has 
onlv  limited  sampling  and  industry- 
provided  data  from  the  Analytical  and 
Production  Sur\(iy  for  forging, 
briquetting,  and  DRI  operations.  EPA 
solicits  comments  and  additional  data 
for  these  operations. 

Based  on  all  available  data,  EPA 
found  that  the  principal  pollutant 
parameter  frr)m  DRI  facilities  is  TSS.  For 
forging,  the  principal  pollutants  are 
TSS.  ()*<(;  measured  as  HEM,  and 
metals  All  briquetting  operations  are 
dry. 

Using  the  POC  selection  criteria 
presented  above,  EPA  identified  8  PCX^s 
for  the  Other  Operations  Subcategor>':  1 
conventional,  4  non-conventional 
metals,  and  3  other  non-conventionals, 

c.  Wastewater  Flow  Rates.  The 
Agency  found  forging  operations  to  be 
similar  to  other  hot  forming  operations, 
and  therefore  used  a  96%  recycle  rate, 
as  demonstrated  for  other  hot  forming 
operations,  as  the  basis  for  PNF 
determination,  giving  a  PNF  for  forging 
operations  of  100  gpt.  EPA  is  using  a 
PNF  for  DRI  opt^rations  of  90  gpt,  which 
was  demonstrated  bv  two  of  three  DRI 
plants  engaged  in  high  rate  recycling  of 
their  scrubber  wastewater. 

V.  Technology  Options.  Costs,  and 
Pollutant  Reductions 

A  Introduction 

This  section  describes  the  technology' 
options  and  associated  costs  and 
pollutant  reductions  that  EPA  evaluated 
in  developing  the  effluent  limitations 
guidelines  and  standards  proposed 
today  for  the  seven  subcategories.  To 
determine  the  technology  basis  and 
performance  level  for  the  proposed 
regulations,  EPA  developed  a  database 
consisting  of  daily  effluent  data 
collected  from  the  AnaKlical  and 
Production  Survey  and  the  EPA 
wastewater  sampling  program.  EPA 
used  this  database  to  support  the  BPT, 
BAT,  NSPS.  PSES,  and  PSNS  effluent 
limitations  guidelines  and  standards 
proposed  today.  While  EPA  has 


proposed  effluent  limitations  guidelines 
and  standards  based  on  a  combination 
of  processes  and  treatment  technologies, 
EPA  is  not  proposing  to  require  a 
discharger  to  use  those  processes  or 
technologies  in  treating  the  wastewater. 
Rather,  the  processes  and  technologies 
used  to  treat  iron  and  steel  wastewaters 
are  left  to  the  discretion  of  each  facility: 
EPA  would  require  only  that  the 
numerical  discharge  limits  are  achieved. 

In  order  to  establish  the  proposed 
limits,  EPA  reviewed  data  from 
treatment  systems  in  operation  at  a 
number  of  iron  and  steel  facilities  and 
used  the  data  to  calculate  concentration 
limits  that  are  achievable  based  on  a 
well-operated  system  using  the 
proposed  model  processes  and 
wastewater  treatment  technologies.  In 
Section  C  below,  EPA  presents  a 
summary  of  the  technology  options  EPA 
considered  for  the  proposed  effluent 
limitations  guidelines  and  standards  in 
each  subcategon,'. 

1 .  Focused  Rulemaking  Approach 

EPA  is  developing  this  regulation 
using  a  focused  rulemaking  approach, 
which  involves  conducting  several 
aspects  of  data  gathering  and  analysis 
activities  in  parallel  and  assessing  only 
a  limited  number  of  regulatory  options. 
This  is  unlike  the  traditional  approach 
where  EPA  conducts  these  efforts  in  a 
serial  manner  and  considers  a  wider 
range  of  regulatory  options.  The  focused 
rulemaking  approach  is  feasible  for  the 
iron  and  steel  regulation  because  the 
Agency  has  acquired  a  good 
understanding  of  the  industry,  its 
associated  pollutants,  and  the  available 
control  and  treatment  technologies  from 
its  prior  rulemaking  efforts. 
Furthermore,  EPA  also  adopted  the 
focused  approach  for  the  iron  and  steel 
regulation  in  order  to  meet  a  court- 
ordered  schedule  (see  Section  II. B).  In 
general,  the  focused  approach  allows 
EPA  to  have  a  more  focused  data 
gathering  process  and  reduces  the  time 
spent  investigating  marginal  regulatory 
options.  EPA  then  evaluates  each  option 
it  identifies  in  accordance  with  the 
statuton,'  factors,  e.g.,  the  removal 
efficiencies  and  economic  achievability 
of  various  model  treatment 
technologies. 

A  successfully  implemented  focused 
rulemaking  process  involves  a 
combination  of  early  analysis  of 
available  information,  focused  data 
collection  effort,  and  extensive 
stakeholder  involvement.  A  key 
component  of  the  data  gathering  process 
was  using  a  questionnaire  distributed 
under  authority  of  section  308  of  the 
Clean  Water  Act,  See  Section  IV.D,  EPA 
worked  with  stakeholders  in  developing 
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this  questionnaire,  which  was  approved 
by  the  Office  of  Management  and 
Budget,  For  the  iron  and  steel 
rulemaking,  EPA  utilized  its  1997 
questionnaire  results  from  individual 
facilities,  in  conjxmction  with  EPA's 
field  sampling  data,  to  assess  the 
wastewater  characteristics  and  the 
effectiveness  of  various  pollution 
control  and  treatment  technologies  for 
the  industry.  In  addition,  EPA  also 
supplemented  the  database  with 
information  voluntarily  submitted  by 
industry,  pemaitting  and  pretreatment 
authorities,  and  vendors.  Furthermore, 
by  involving  the  stakeholders  early  in 
the  rulemaking,  the  Agency  also 
developed  a  good  imderstanding  of  the 
experience  that  the  industry  has  gained 
from  pollution  control  technologies 
implemented  since  the  1980's,  when  the 
current  rule  was  promulgated. 

In  addition  to  early  imormation 
gathering  and  analysis,  extensive 
stakeholder  involvement  is  also  an 
important  element  of  the  focused 
rulemaking  process,  EPA  met  with  the 
industry,  environmental  groups  and 
other  stakeholders  at  various  stages  of 
the  rulemaking  process  to  discuss  the 
preferred  options  and  identify  issues  of 
concern.  For  instance,  between 
December  1998  and  January  2000,  EPA 
sponsored  five  stakeholder  meetings  to 
present  the  technology  bases  for  the 
Agency's  preliminary  options  and  to 
solicit  comments  and  ideas  from  the 
stakeholders.  Section  rV,D,5  contains 
additional  information  regarding  the 
various  stakeholder  meetings,  EPA  also 
expects  to  gather  additional  information 
through  the  public  conmient  process. 

As  me  result  of  this  focused  process, 
the  Agency  is  proposing  a  streamlined 
group  of  seven  subcategories  that  will  be 
used  as  the  framework  for  revising  the 
existing  effluent  limitations  guidelines 
and  standards.  Section  IV,E  explains  the 
basis  for  the  proposed 
subcategorization.  Section  V,C  and  IX 
contain  detailed  information  on 
technology  options  that  were  considered 
and  the  selected  technologies, 
respectively. 

During  the  public  comment  period  on 
today's  proposed  rule,  EPA  plans  to 
continue  its  data  gathering  and  analysis 
efforts  for  support  of  the  foial  rule.  EPA 
may  publish  in  the  Federal  Register  a 
subsequent  notice  of  data  availability  for 
data  and  information  that  the  Agency 
may  use  to  support  the  final  rule.  Such 
data  may  be  generated  by  EPA  or 
submitted  by  stakeholders  in  response 
to  this  proposal. 

EPA  encourages  full  public 
participation  in  developing  the  final 
fron  and  Steel  Effluent  Limitations 
Guidelines  and  Standards.  EPA 


welcomes  comment  on  all  options  and 
issues  and  encourages  commenters  to 
submit  additional  data  during  the 
comment  period.  EPA  also  is  willing  to 
talk  with  interested  parties  during  the 
comment  period  to  ensure  that  EPA 
considers  the  views  of  all  stakeholders 
and  the  best  possible  data  upon  which 
to  base  a  decision  for  the  final 
regulation,  EPA  will  conduct  a  public 
hearing  during  the  public  comment 
period, 

2,  Available  Technologies 

The  treatment  technologies  used  by 
the  iron  and  steel  industrj'  consist  of  in- 
process  treatment  and  reuse  of  process 
solutions  and  process  waters,  and  end- 
of-pipe  physical-chemical  and 
biological  treatment. 

The  in-process,  physical-chemical, 
and  biological  treatment  technologies  in 
use  at  Iron  and  Steel  facilities  include: 

•  Acid  purification:  An  in-process 
resin  technology  applied  to  spent  acid 
baths  to  adsorb  acid  and  allow 
contaminants  to  pass  into  a  waste 
stream.  The  process  produces  an  acid 
which  is  reused  for  acid  pickling. 

•  Acid  Regeneration:  "Thermal 
decomposition  of  spent  pickle  liquor, 
which  contains  free  hydrochloric  acid, 
ferrous  chloride,  and  water, 

•  Alkaline  Chlorination :  Chemical 
addition  of  chlorine  in  a  two-stage,  pH- 
adjusted  system  to  oxidize  cyanide, 
ammonia,  phenols,  and  other  organic 
compounds. 

•  Biological  Treatment:  There  are 
several  forms  of  biological  treatment. 
For  the  purpose  of  this  regulation, 
biological  treatment  refers  to  an 
activated  sludge  system  with 
nitrification;  a  continuous  flow,  aerobic 
treatment  process  which  employs 
suspended-growth  aerobic 
microorganisms  to  biodegrade  organic 
contaminants  and  oxidize  ammonia  to 
nitrate,  A  portion  of  the  biomass  is 
collected  and  returned  to  the  activated 
sludge  system, 

•  Clarification:  Usually  a  circular, 
cone-bottom  steel  or  concrete  tank  with 
a  center  stilling  well  and  mechanical 
equipment  at  the  bottom  for  settling  and 
subsequent  removal  of  suspended  solids 
from  the  wastewater  stream. 

•  Classification:  Any  device,  such  as 
a  dragout  tank  or  screw  classifier,  used 
to  aggregate  and  remove  large 
suspended  solids  from  wastewater, 

•  Coagulation/ flocculation: 
Coagulation/flocculation  causes  small 
suspended  solids  such  as  precipitated 
metal  hydroxides  and  biological  mixed 
liquor  solids  to  aggregate  into  larger 
particles  with  a  density  greater  than 
water.  The  particles  are  then  separated 
from  the  wastewater  by  gravity  settling. 


•  Cooling  Tower:  Direct  cooling 
through  evaporative  heat  transfer  to 
lower  the  temperature  of  non-contact 
cooling  water  or  process  water  prior  to 
further  treatment  or  recycle. 

•  Countercurrent  Rinses:  The  use  of  a 
series  of  rinse  tanks  to  minimize  the 
amount  of  water  used  to  clean  the 
surface  of  steel  products.  Rinse  water 
overflows  from  one  tank  to  another  in  a 
direction  opposite  the  flow  of  steel 
product, 

•  Cyanide  Precipitation:  Cyanide 
precipitation  combines  free  cyanide 
with  iron  to  form  an  insoluble  iron- 
cyanide  complex  that  can  be 
precipitated  and  removed  by  gravity 
settling. 

•  Diversion  Tank:  Tank  used  to 
handle  hydraulic  or  waste  loading 
surges  in  cases  of  emergency  overflow. 

•  Emulsion  Breaking:  Addition  of  de- 
emulsifying  agents  such  as  heat.  acid, 
metal  coagulants,  polymers,  and  clays  to 
oily  wastewaters  to  break  down 
emulsions  and  produce  a  mixture  of 
water  and  free  oil  and/or  an  oily  floe. 

•  Equalization:  Equalization  through 
proper  retention  and  mixing  in  a  tank 
dampens  variation  in  hydraulic  and 
pollutant  loadings,  thereby  reducing 
shock  loads  and  increasing  treatment 
facility  performance. 

•  Free  and  Fixed  Ammonia  Still: 
Ammonia  distillation  is  the  transfer  of 
gas  (ammonia)  dissolved  in  a  liquid 
(coke  plant  excess  flushing  liquor)  into 
a  gas  stream  (steam).  In  the  coke 
industry,  flushing  liquor  is  pumped  to 
the  top  of  a  tray-type  distillation  tower 
while  steam  is  injected  into  the  base.  As 
the  rising  steam  passes  through  the 
boiling  flushing  liquor  moving  down  the 
tray  tower,  ammonia  is  transferred  from 
the  liquid  to  the  gas  phase,  eventually 
passing  out  the  top  of  the  tower.  A 

"free"  still  operates  with  steam  only, 
with  no  alkali  addition,  to  remove 
ammonia  and  acid  gases  (hydrogen 
cyanide,  hydrogen  sulfide).  A  "fixed" 
still  is  similar  to  a  "free"  still  except 
lime  or  sodium  hydroxide  is  added  to 
the  liquor  to  convert  the  water  soluble 
anunonium  ion  to  ammonia  which  can 
be  removed  as  a  gas. 

•  Granular  Activated  Carbon  :  The 
use  of  granular  activated  carbon  to 
remove  dissolved  organic  compounds 
from  wastewater.  When  the  attractive 
forces  at  the  carbon  surface  overcome 
the  attractive  forces  of  the  liquid, 
organic  pollutants  adsorb  to  the  carbon 
particle  surface.  Pollutants  in  the  water 
phase  will  continue  to  bond  to  the 
activated  carbon  until  all  surface 
bonding  sites  are  occupied.  When  all 
bonding  sites  are  occupied,  the  carbon 
is  considered  to  be  "spent"  and  is  either 
disposed  or  regenerated. 
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•  Heat  Exchangt^r  Dtnii  t'  whit  h 
allows  indirect  coolint^  through  the  use 
t)f  noncontact  cuuling  water  to  lower  the 
temperature  of  wastewater  prior  to 
biological  treatment. 

•  HexdVdlcnt  Chromium  Rt^duction: 
The  use  of  a  reducing  agent  to  convert 
hexavalent  chromium  to  trivalent 
chromium. 

•  High-Rate  Recycle:  A  system  of 
pumps  and  piping  which  return  treated 
and  temperature  adjusted  process  water 
back  to  a  steel  manufacturing  process  or 
air  pollution  control  unit   For  purposes 
of  this  proposed  rule,  high-rate  recycle 
means  recycle  of  the  circulating  flow  at 
45  percent  or  higher. 

•  Metals  Precipitation:  The  removal 
of  metal  contaminants  from  aqueous 
solutions  by  converting  soluble,  metal 
ions  to  insoluble  metal  hvdroxides.  The 
precipitated  solids  are  then  removed 
from  solution  by  coagulation  ' 
flocculation  (see  definition  above) 
followed  by  clarification  and/or 
filtration  Precipitation  is  caused  by  the 
addition  of  chemical  reagents  such  as 
xulium  hydroxid(\  lime  or  magnesium 
hvdroxide  to  adjust  the  pH  of  the  water 
'o  the  minimum  solubility-  of  the  metal. 

•  Mixed-meiiia  Filtration  Mixed- 
media  filtration  involves  a  fixed  (gravity 
or  pressure)  or  moving  bed  of  porous 
mt'dia  that  traps  and  removes 
suspended  solids  from  water  passing 
through  the  media. 

•  Oil  water  Separation  Oil/water 
separators  are  usually  long  rectangular 
tanks  in  which  free  oil  floats  to  the 
surface,  where  it  can  be  skimmed  off. 
Often  inclined  parallel  plates  are  added 
to  serve  as  collecting  surfaces  for  oil 
globules  Oil  water  separation  is 
typically  preceded  by  emulsion 
breaking  (see  definition  above). 

•  pH  Control  The  use  of  chemical 
addition  and  mixing  to  adjust  the  pH  of 
wastewater  to  a  desired  pH  level, 
usually  in  the  range  of  8.5  to  9.0  for 
effective  metals  precipitation 

•  Rnui^hmii  ClanUers:  High  surface 
loading  clarifiers  designed  to  remove 
settleable  solids  from  wastewater  prior 
to  filtration  or  other  treatment. 

•  Scale  Pit.  An  in-ground  l)asm 
constructed  of  concrete  for  rec;overv  of 
scale  from  process  wastewaters  used  in 
hot  forming  and  continuous  casting 
operations. 

•  Sludge  Dewatering:  Gravity 
thickening  is  first  accomplished  in  a 
tank  equipped  with  a  slowly  rotating 
rake  mechanism  which  breaks  the 
bridge  between  sludge  particles,  thereby 
increasing  settling  and  compaction.  A 
sludge  dewatering  device  such  as  a  bell 
pressure  filter,  plate-and-frame  pressure 
filter,  or  vacuum  filter  is  then  used  to 


meihanu.allv  remove  excess  water  from 
the  sludge 

•  Tar  oil  Removal  Tar  and  oils  are 
recovered  from  coke  plant  flushing 
liquor  by  gravity  separation  in  a 
flushing  liquor  decanter  and  subsequent 
tar  st'paration  d(!vices  including  storage 
tanks  or  fdtration  systems. 

B  Methfniologv  for  Estimating  Costs  and 
Pollutant  Reductions  Ac  hieved  by 
Model  Treatment  Technologies 

EPA  estimated  industry-wide 
compliance  costs  and  pollutant 
reductions  associated  with  today's 
proposed  rule  from  data  collected 
through  sur\ev  responses,  site  visits, 
sampling  episodes,  data  collected  from 
state  agencies,  comments  submitted 
during  the  stakeholder  process,  and 
computerized  cost  and  pollutant 
loadings  models  developed  for  each  of 
the  technology  options  considered.  EPA 
calculated  faf:ilitv  specific  compliance 
costs  and  pollutant  reductions  for 
facilities  in  the  (Inkemaking. 
Iroiimaking.  Steelmaking,  and  Integrated 
and  Stand  Alone  Hot  Forming 
Subcategories.  F'or  all  other 
subcategories.  EPA  used  statistically 
calculated  survey  weights  to  develop 
national  estimates  of  these  results. 

EPA  evaluated  wastewater  treatment 
technologv  performance  for  each  survev 
respondent  using  effluent  data  provided 
in  the  Detailed  and  Short  Form  Surveys, 
effluent  data  collected  from  state 
agencies  for  sites  that  have  made 
significant  wastewater  treatment 
modifications  since  1997,  and  effluent 
data  collected  during  Agency  site  visits 
and  sampling  episodes  conducted  from 
199h  to  1999  EPA  assumed  that 
facilities  whose  current  pollutant 
loadings  exceeded  the  p(jllutant 
loadings  associated  with  each 
tei  hnology  option  would  incur  costs  as 
a  result  of  compliance  with  that  option. 
To  determine  the  wastewater  treatment 
u[)grades  or  modifications  necessan'  for 
each  fac  ilitv  to  achieve  compliance,  the 
Agency  performed  an  analysis  of 
wastewater  treatment  technology  in 
place  using  data  provided  in  the 
Detailed  an<i  Short  Form  Survevs  and 
inforniatiou  collected  during  Agency 
site  visits  and  sampling  episodes 
conducted  from  1996  through  1999. 
Based  on  this  evaluation.  EPA 
developed  a  computerized  design  and 
cost  model  to  estimate  the  following 
capital  costs  and  one-time  consulting 
fees  for  each  technologv  option  under 
consideration 

•  Major  equipment:  purchased 
equipment  costs,  including  freight. 

•  Installation:  mechanical  equipment 
installation,  piping  installation,  civil/ 
structural  (site  preparation/grading. 


foundations,  etc.),  and  electrical  and 
process  control. 

•  Indirect  costs;  costs  for  temporary 
facilities,  spare  parts,  engineering 
procurement  and  contract  management 
and  other  costs. 

•  Contingency:  additional  costs 
included  in  estimate  to  account  for 
unforeseen  items  in  vendor  and/or 
contractor  estimates. 

•  Consultant  costs:  single-occurrence 
costs  associated  with  hiring  an  outside 
consultant  to  upgrade  wastewater 
treatment  system  performance  (e.g.. 
improve  operating  and  maintenance  to 
optimize  biological  treatment  system 
performance). 

EPA  developed  major  equipment 
costs  using  data  from  the  Cost  Sur\-ey 
and  vendor  quotes.  An  engineering  and 
design  firm  that  has  performed 
wastewater  treatment  installations  for 
the  iron  and  steel  industrv'  estimated 
indirect  costs,  installation,  and 
contingency.  Based  on  Cost  Survey  data 
and  the  estimates  provided  by  the 
engineering  and  design  firm,  the  Agency 
estimated  installation  costs  separately 
for  each  technology  option;  indirect 
costs  were  assumed  to  be  28%  of  total 
direct  costs;  contingency  costs  were 
assumed  to  be  20%  of  total  direct  and 
indirect  costs.  EPA  used  engineering 
judgment  to  estimate  consultant  costs, 
based  on  its  review  of  consultant  costs. 

The  Agency  also  designed  the  cost 
model  to  estimate  incremental  operating 
and  maintenance  costs  associated  with 
the  following  cost  items: 

•  Labor  (operating  and  maintenance) 

•  Maintenance  (materials  and 
vendors) 

•  Chemical  costs 

•  Energy  costs 

•  Steam  costs 

•  Sludge/residuals  (hazardous/ 
nonhazardous)  disposal  costs 

•  Oil  disposal  costs 

•  Sampling/monitoring  costs 

EPA  developed  incremental  operating 
and  maintenance  costs  using  data 
provided  in  the  Detailed  and  Short 
Form  Surveys,  Perry's  Chemical 
Engineers  Handbook — Sixth  Edition. 
U.S.  Department  of  Energy — Average 
Industrial  Electrical  Costs  in  1998.  the 
1998  Bureau  of  Labor  Statistics,  and  the 
1997  Chemical  Market  Reporter. 

EPA  evaluated  the  hydraulic  capacity 
of  the  process  water  treatment  and 
recycle  systems.  Where  the  system  was 
found  to  be  capable  of  recirculating  the 
incremental  flow  necessary  to  achieve 
the  model  BAT  discharge  flow.  EPA 
assigned  no  investment  cost  for  new- 
equipment  in  the  main  treatment  and 
recycle  circuit.  In  most  instances,  the 
increase  in  recycle  rate  was  only  a  few 
percent  of  the  total  recirculating  flow 


Federal  Register /Vol.  65,  No,  249 /Wednesday,  December  27,  2000  /  Proposed  Rules 


81985 


rate.  For  these  cases,  EPA  assigned  a 
one-time  cost  of  $50,000  for  consultant 
and  mill  services  to  conduct  an 
evaluation  of  the  treatment  and  recycle 
system  and  to  modify  water 
management  practices  and  operations  to 
achieve  the  model  BAT  discharge  flow 
rate. 

For  those  mills  described  above  where 
one-time  costs  were  assigned  to  achieve 
the  model  BAT  discharge  flow  rate  for 
the  main  process  water  treatment  and 
recirculation  circuit,  incremental 
operation  and  maintenance  costs  were 
not  assigned.  The  Agency  assumed  the 
increased  costs  associated  with 
modifying  the  recycle  rate  (power  costs) 
would  be  minimal  and  offset  by  likely 
savings  in  recirculating  process  water 
chemical  treatment. 

EPA  requests  that  interested 
stakeholders  comment  on  this  costing 
approach  and  offer  suggestions  for 
improvements. 

To  determine  the  pollutant  loading 
reduction  associated  with  process  and 
treatment  upgrades,  EPA  estimated  the 
baseline  load  and  the  post-compliance 
load  expected  from  sites  after  treatment 
improvements  and  process  changes 
associated  with  each  technology  option. 
The  post-compliance  reduction  in 
pollutant  mass  is  attributable  to  both 
improved  treatment  and  process 
changes,  most  notably  high-rate  recycle 
for  several  subcategories.  Improved 
treatment  resulted  in  lower 
concentrations  for  some  pollutants.  EPA 
estimated  that  sites  with  high-rate 
recycle  have  a  lower  discharge  flow  and 
a  subsequent  lower  pollutant  mass 
discharged.  EPA  calculated  the 
pollutant  loading  reduction  as  the 
difference  between  the  estimated 
baseline  load  and  the  post-compliance 


load  for  each  technology  option.  All 
pounds  reported  below  are  annual 
estimates. 

EPA  compared  production 
normalized  flows,  as  described  in 
Section  IV.F,  with  the  facilities'  actual 
process  wastewater  flow  rates  to 
determine  what  level  of  additional 
treatment  facilities  would  have  to  add  to 
achieve  the  level  of  pollution  control 
described  in  the  technology  options 
(e.g.,  through  reducing  flow  rates).  This 
was  especially  important  when  a 
component  of  the  technology  option 
was  high  rate  recycle.  In  this  way  a 
facility's  flow  rate  had  a  direct  impact 
on  both  the  expected  cost  to  the  facility 
and  on  the  pollutant  removal  EPA 
estimated  for  the  facility. 

Information  on  EPA's  compliance  cost 
and  pollutant  loading  estimates  and 
methodologies,  including  the  cost 
ciu-ves  for  all  treatment  technologies 
considered  as  the  basis  for  today's 
proposed  rule,  is  located  in  the  public 
record.  Some  of  the  information  EPA 
used  to  estimate  compliance  costs  and 
pollutant  loadings  was  claimed  by 
survey  recipients  as  CBI.  This 
information  is  not  in  the  public  record. 
However,  EPA  provides  in  the  public 
record  a  number  of  publicly  available 
documents  that  set  forth  its 
methodology,  assumptions  and  rationale 
for  developing  its  cost  estimates  and 
that  also  present  as  much  data  as 
possible  through  the  use  of  aggregations, 
summaries  and  other  techniques  to 
mask  CBI.  EPA  encourages  all  interested 
parties  to  refer  to  the  record  and  to 
provide  comment  on  any  aspect  of  the 
methodology  or  the  data  used  to 
estimate  compliance  costs  associated 
with  today's  proposal. 


C.  Technology  Options,  Regulatory 
Costs,  and  Pollutant  Reductions 

The  Agency  estimated  the  costs  and 
pollutant  loading  reductions  associated 
with  iron  and  steel  facilities  to  achieve 
compliance  for  each  proposed 
technology  option  under  consideration. 
This  section  summarizes  the  proposed 
technology  options  under  consideration 
and  the  estimated  costs  and  pollutant 
reductions  associated  with  each  option, 
by  subcategory.  For  each  option  the 
capital  cost,  operating  and  maintenance 
costs,  and  other  one-time  costs  are 
presented.  See  Section  VI  for  a  listing  of 
total  annualized  costs  by  subcategory. 
All  cost  estimates  in  this  section  are 
expressed  in  terms  of  pre-tax  1997 
dollars.  Note  that  BPT  technology 
options  are  discussed  where  applicable. 

1.  Cokemaking 

a.  By-product  cokemaking.  For  the  by- 
product cokemaking  segment  of  this 
subcategory'.  EPA  considered  several 
different  BAT.  PSES.  NSPS.  and  PSNS 
technologies. 

EPA  estimates  that  by-product 
cokemaking  sites  currently  discharge 
approximately  2.3  million  pounds  of 
conventional  pollutants  (BOD.  TSS.  a:id 
O&G)  directly.  By-product  cokemaking 
operations  discharge  approximately  2.7 
million  pounds  of  total  priority  and 
non-conventional  pollutants  directly 
and  approximately  550,000  pounds 
indirectly. 

Table  V.C.1-1  presents  the  various 
options  considered  for  by-product 
cokemaking.  Table  V.C.1-2  presents  the 
associated  costs,  and  Table  V.C.1-3 
presents  the  associated  pollutant 
reduction  estimates. 


Table  V.C.  1.-1  .—Proposed  By-Product  Cokemaking  BAT/PSES  Technology  Options 


Technology  units 


Treatment  options 


BAT-1         BAT-2        BAT-3        BAT-4       PSES-1      PSES-2     PSES-3     PSES-^ 


Tar/oil  removal 

Equalization/still  feed  tank  

Free  and  fixed  ammonia  still 

Heat  exchanger 

Cyanide  precipitation  

Equalization  tank 

Biologk:al  treatment  with  secondary  clarification 

Sludge  dewatering  

Alkaline  chlorination 

Mixed-media  filtration  

Granular  activated  cartran  


X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 
X 
X 


X 
X 
X 


X 
X 
X 


X 
X 


X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 


X 
X 
X 
X 
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Table  V.C.  1-2.— Cost  of  Implementation  for  Cokemaking 

[In  millions  of  pre-tax  1997  dollars] 


Treatment  options 

BAT-1 

BAT-2 

BAT-3 

BAT-4       PSES-1 

PSES-2 

PSES-3 

PSES-4 

Number  of  mills 

14 
8.0 
0.1 
0.3 

8 

Capital  costs  

Annual  O&M  costs  

12.4 
3.0 
0.3 

42.3 
7.2 
0.3 

66.5 

14.9 

03 

0 
0.3 
02 

6.0 
1.8 
0.2 

18.6 
3.3 
0.2 

32.1 
5.8 

One-time  costs               .  .            ...         

02 

Table  V.C. 1-3.— Estimated  Pollutant  Loading  Reduction  for  Cokemaking 

[In  million  pounds/year] 


Treatment  options 


BAT-1 


BAT-2   BAT-3   BAT^   PSES-1   PSES-2  PSES-3  PSES-4 


Incidental   Removal  of  Conventional   Pollutants  (BOD 

TSSandO&Gi  0  21  021  0  21  0  68 

Removal  of  Priority  and  Non-conventional  Pollutants  0.39  1         0.39  0  43  0  43 


0  18 


018 


054 


054 


i.  BAT 

The  technology  option  identified  as 
B.\T-1  consists  of  the  same 
technologies  and  processes  comprising 
the  current  BAT  for  by-product 
cokemaking,  but  with  significant 
improvements  in  design  and  operation. 
Each  of  the  other  B.AT  options  builds  on 
this  foundation.  Under  the  first  B.-\T 
option,  water  usage  can  be  reduced  bv 
1.6  million  gallons  per  year  from  current 
levels  and  the  rate  of  removing  non- 
conventional  pollutants  can  increase  bv 
14%  over  those  levels.  The  second  B.^T 
option  results  in  no  further  reduction  iii 
flow  beyond  BAT-1  levels,  but  does 
result  in  the  additional  removal  of  24% 
of  the  total  cyanide  from  direct 
discharging  cokemaking  wastestreams 
through  the  use  of  cyanide 
precipitation.  The  third  B.\T  option  also 
results  in  no  further  reduction  in  flow 
beyond  BAT-1  levels,  but  does  result  in 
the  additional  removal  of  29%  of  the 
total  cyanide  (as  well  as  additional 
removal  of  other  pollutants)  from  direct 
discharging  cokemaking  wastestreams 
bevond  BAT-1  levels  through  the  use  of 
alkaline  chlorination.  The  fourth  B.AT 
option,  which  was  included  in  the 
analysis  as  a  potential  means  to  achieve 
significant  pollutant  reduction,  results 
in  no  further  reduction  in  flow  beyond 
that  to  he  achieved  by  any  of  the  B.\T 
options,  and  does  not  lead  to  significant 
additional  pollutant  removal  beyond 
that  to  be  achieved  by  BAT-;?. 

EPA  performed  a  preliminar> 
assessment  of  including  non-recovery 
cokemaking  as  a  technology  optiim  for 
this  segment.  While  this  technology 
would  result  in  a  zero  discharge  of 
process  wastewater  and  would  reduce 
air  emissions,  the  Agency  did  not 


consider  it  as  an  option  for  this  segment 

for  the  following  reasons: 

— Non-recoverv  cokemaking  has  not 
reliablv  demonstrated  the  ability  to 
produce  foundry  coke.  Therefore,  it  is 
not  an  available  technology  for  the 
segment  as  a  whole. 

— Non-recoverv  cokemaking  processes 
[ireclude  the  production  of  coal  by- 
products. Therefore,  it  is  not  an 
available  technology  for  facilities  in 
this  segment  that  produce  these  bv- 
products. 

— Choosing  non-recovery  cokemaking 
processes  as  BAT  to  the  exclusion  of 
by-product  processes  would  have 
significant  adverse  secondary 
economic  effects  on  coal  by-products 
markets  and  consuming  industries. 
For  example,  the  domestic  coal  tar 
refining  industry,  which  consists  of  5 
companies  with  13  facilities  in  10 
states  as  of  1997.  is  dependent  upon 
the  coke  by-product  production  of 
crude  coal  tar  as  a  feedstock. 

— The  estimated  capital  cost  of 
replacing  current  cokemaking 
{  apacity  with  non-recoverv-  coke 
plants  is  at  least  S.3  billion.  The 
estimate  dot!s  not  include  full  scale 
heat  recovery  for  power  generation 
and  flue  gas  scrubbing.  The  estimated 
additional  capital  r:ost  for  heat 
recovery  co-generation  is  at  least  S2.5 
billion. 

— The  estimated  operating  costs  are 
uncertain.  The  recently  constructed 
non-recovery  coke  plant  with 
associated  heat  recovery  was  the  final 
coke  plant  to  qualify  for  a  federal 
alternative  energy  tax  credit,  which 
expired  in  lune  1998.  The  presence  of 
this  tax  credit  c:louds  comparisons  of 
operating  costs  between  traditional 
by-product  cokemaking  and  non- 


recovery  cokemaking.  Further,  it  is 
uncertain  whether  heat  recoverv'  co- 
generation  is  a  necessary  component 
of  non-recovery  cokemaking  in  the 
comparison  of  relative  operating  costs 
of  by-product  and  non-recover\' 
cokemaking. 
— The  economic  viability  of  non- 
recovery  cokemaking  is  impacted  by 
site-specific  factors,  including  land 
availability  and  local  energy  markets. 
For  example,  the  local  cost  of 
electricity  is  a  key  determinant  of  the 
economic  viability  of  heat  recovery 
co-generation.  Economic  viability  also 
depends  on  the  presence  of  a  large 
industrial  energy  user  that  would 
purchase  electrical  power  and/or 
steam  from  co-generation.  In  cases 
where  steel  production  and  coke 
production  are  co-located,  this 
condition  is  met;  however,  a  number 
of  existing  coke  plants  are  not  co- 
located  with  steel  production. 

ii.  PSES 

Table  V.C.  1-1  shows  the  technical 
bases  for  the  PSES  options  EPA 
examined.  Except  as  noted,  the 
technology  basis  for  PSES-1  consists  of 
the  same  technologies  and  processes 
comprising  the  current  PSES  for 
cokemaking  with  significant 
improvements  in  design  and  operation. 
This  technology  option  would  control 
the  pollutants  EPA  has  determined  pass 
through.  See  Section  IX.  Unlike  the 
current  PSES  model  technology, 
however,  PSES-1  does  not  include  a 
dephenolizer.  EPA  collected 
information  through  its  sampling 
program  and  technical  surveys  that 
shows  that  a  dephenolizer  is 
unnecessarv'  to  control  the  pollutants 
that  EPA  has  determined  pass  through. 
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The  technology  basis  for  PSES-2 
consists  of  PSES-1  plus  cyanide 
precipitation,  sludge  dewatering,  and 
mixed-media  filtration.  The  technology 
basis  for  PSES-3  is  identical  to  BAT-1. 
The  technology  basis  for  PSES— 4  is 
identical  to  BAT-3. 

The  technology  options  for  BAT  and 
PSES  are  different  because  they  are 
designed  to  control  different  parameters, 
based  on  EPA's  pass-through  analysis 
(see  Section  IX.A.2).  For  a  discussion  of 
the  different  technologies,  refer  to 
Section  V.A.3. 

Under  PSES-1,  water  use  can  be 
reduced  by  30%  over  the  current  levels, 
and  the  rate  of  removal  of  ammonia  can 
increase  by  62%  over  current  levels. 
Under  PSES-2,  water  use  can  be 
decreased  by  an  additional  3.5%  over 
that  expected  under  PSES-1 ,  and 
removal  of  cyanide  can  increase  by  45% 
over  that  expected  under  PSES-1. 
Under  PSES-3,  the  removal  of  ammonia 
can  increase  by  95%  over  that  expected 
under  PSES-2.  Under  PSES-4,  there  are 
virtually  no  additional  removals. 

iii.  NSPS/PSNS 

The  technology  options  EPA 
considered  for  new  sources  are  identical 
to  those  it  considered  for  existing 
dischargers  because  no  other  treatment 
technologies  are  demonstrated.  The 
Agency,  however,  did  perform  a 
preliminary  assessment  of  non-recovery 
cokemaking  as  a  technology  option  for 
NSPS  for  the  by-product  cokemaking 
segment  but  did  not  consider  it  as  an 
option  for  the  reasons  discussed  in  the 
BAT  section  (Section  V.C.l.a.i). 
Therefore,  all  technology  options 
presented  as  BAT  or  PSES  options  also 
describe  NSPS  and  PSNS  options. 

b.  Non-recovery  cokemaking.  For  the 
non-recovery  cokemaking  segment  of 
this  subcategory,  EPA  considered  only 
one  BPT,  BAT,  PSES,  NSPS  and  PSNS 
technology  option,  i.e.,  the  technology 
in  place  at  the  two  sites  currently  using 
the  non-recovery  method  for 
cokemaking.  For  a  discussion  of  this 
technology,  see  Section  4  of  the 
technical  development  document.  The 
non-recovery  cokemaking  process 


results  in  zero  discharge  because  the 
non-recovery  cokemaking  process  does 
not  generate  process  wastewater. 

2.  Ironmaking 

This  proposed  subcategor\' 
encompasses  two  segments:  sintering 
and  blast  furnace  operations.  The 
subcategory  is  segmented  to  take  into 
account  differences  in  the  model 
treatment  system  flow  rates  used  to 
develop  the  proposed  effluent 
limitations  guidelines  and  standards. 
However,  EPA  considered  the  same 
technologies  for  both  segments  (with  the 
exception  of  cooling  towers,  which  are 
not  used  for  sinter  operations).  EPA  did 
so  because,  where  co-located,  the 
wastewaters  from  both  these  processes 
are  generally  co-treated.  BAT  and  PSES 
technologies  would  apply  to  either 
separate  or  combined  treatment  of 
wastewater  from  sintering  and  blast 
furnace  operations.  Technology  options, 
costs,  and  pollutant  loading  reduction 
estimates  for  these  two  segments  are 
presented  on  a  combined  basis  below 
because  of  co-treatability  of  the 
wastewaters. 

EPA  estimated  that  Irorunaking 
operations  discharge  approximately  2.4 
million  pounds  of  conventional 
pollutants  (TSS  and  O&G)  directly, 
fromnaking  operations  directly 
discharge  approximately  5  million 
pounds  of  total  priority  and  non- 
conventional  pollutants.  The  Agency 
does  not  present  results  for  indirect 
dischargers,  because  there  is  only  one 
indirect  discharger  in  this  proposed 
subcategory  and  data  aggregation  or 
other  masking  techniques  are 
insufficient  to  avoid  disclosure  of 
information  claimed  as  confidential 
business  information. 

Table  V.C.2-1  presents  the  options 
considered.  Table  V.C. 2-2  presents  the 
associated  costs,  and  Table  V.C. 2-3 
presents  the  associated  pollutant 
reduction  estimates. 

a.  Blast  Furnaces.  Some  blast  furnace 
operations  achieve  zero  discharge  by 
evaporating  wastewater  on  slag.  EPA 
does  not  advocate  the  practice  of  slag 
quenching  with  blast  furnace 


wastewater  because  runoff  from  the 
process  can  lead  to  documented  ground 
water  contamination;  therefore,  the 
various  treatment  options  do  not 
include  slag  quenching.  The  Agency 
considered  sites  performing  slag 
quenching  to  be  zero  discharge  sites  in 
the  cost  and  pollutant  reduction 
estimates  because  that  practice,  however 
undesirable,  would  allow  them  to 
achieve  compliance  with  today's 
proposed  effluent  limitations  guidelines 
and  standards  for  the  blast  furnace 
segment. 

b.  Sintering.  The  source  of  pollutants 
in  sinter  wastewater  is  from  the  sinter 
plant's  air  pollution  control  system.  Of 
the  eight  sinter  plants  operating  in  1997. 
three  have  achieved  zero  discharge  by 
using  baghouses  in  place  of  wet  air 
pollution  control.  The  other  five  sinter 
plants  generate  wastewater  as  a  result  of 
wet  air  pollution  control  and  therefore 
have  installed  treatment  systems  for  that 
wastewater.  The  various  components  of 
typical  treatment  systems  are  identified 
in  Table  V.C.2-1.  EPA  considered 
whether  to  explore  baghouses  as  a 
technology  option,  in  place  of  wet  air 
pollution  controls,  in  an  effort  to 
achieve  zero  discharge.  EPA  concluded 
that  the  use  of  baghouses  would  not  be 
a  viable  option  because  of  significant 
retrofit  costs  and  the  potential  for 
adverse  non-water  quality 
environmental  impacts,  which  are 
discussed  in  detail  in  the  iron  and  steel 
technical  development  document. 

i.  BAT 

The  technology  option  identified  as 
BAT-1  consists  of  the  same 
technologies  and  processes  comprising 
the  current  BAT  for  irorunaking.  but 
with  significant  improvements  in  design 
and  operation.  EPA  intended  to  evaluate 
a  second  BAT  option,  building  on  this 
foundation  by  including  granular 
activated  carbon  to  the  blowdown 
treatment.  However,  EPA  did  not  pursue 
the  option  because  all  significant  POCs 
in  the  effluent  after  application  of  BaT- 
1  system  are  projected  to  exist  at  levels 
too  low  to  be  further  treated  by  this  or 
any  other  add-on  technology. 


Table  V.C.2-1  .—Ironmaking  Technology  Options 


Treatment  units 


Solids  removal  

Sludge  dewatering  .. 

Cooling  tower'  

High-rate  recycle 

Blowdown  treatment 
Metals  precipitation  . 
Alkaline  chlorination 


Technology  options 
BAT-1  PSES-1 


X 

X 
X 
X 

X 
X 
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Table  V.C.2- 

-1.— IRONMAKING  TECHNOLOGY  OPTIONS— Continued 

Treatment  units 

Technology  options 

BAT-1 

PSES-1 

Mixed-media  filtration 

X 

■  Applies  to  blast  turnace  process  wastewater  only 


Table  V.C. 2-2. —Cost  of 
Implementing  for  Ironmaking 

[In  millions  of  pre-tax  1997  dollars] 


Technology 

options 

(BAT-1  and 

PSES-1 1 


Number  of  mills  .... 
Capital  costs 
Annual  O&M  costs 
One-time  costs  


15 

25  8 
2  7 
0.7 


Data  aggregated  to  protect  confidential  busi 
ness  information 


O^H 

Table  V.C. 2-3. —Estimated  Pollut- 

Z^l 

ant     LOADING     Reduction     for 

Ironmaking 

(In  million  pounds-'year] 

^1 

Technology 

options 

(BAT-1  and 

PSES-1) 

^^1 

Incidental  Removal  of  Conven- 

^^^H 

tional  Pollutants  iTSS  and 

^^^H 

O&G) 

23 

^1 

Removal  of  Priority  and  Non- 
Conventional  Pollutants  

35 

Data  aggregated  to  protect  confidential  busi 
ness  information 

L'ndtT  BAT-1.  Wdtfr  usd_t;e  i  du  bf 
reduoHJ  by  5"(i  from  current  U'\<'ls.  diid 
tfitdl  loddini^-«  (iftoxH  and  non- 
conventiundl  pnliutants  can  be  reiiuced 
h\-  68%. 

u   PSES 

The  technulogv  uptiun  idf-ntitifd  as 
PSES-1  consists  of  the  sdnic 
technologies  and  processes  ( ninprising 
the  current  PSES  for  ironmaking,  but 
with  significant  improvements  in  design 
and  (operation.  This  technologv  option 
would  control  the  pollutants  EP.\  ha> 
determined  pass  through  See  Section 
IX  Unlike  the  current  PSES  model 
technology  or  BAT-1.  however,  PSES- 
1  does  not  include  alkaline  chlonnation 
or  mixed-media  filtration.  Datd  from 
EPA's  iron  and  steel  sampling  program 
and  survey  responses  indicated  that 
alkaline  chlonnation  and  mixed-medid 
filtration  are  uiinecessarv  to  control  the 
pollutants  that  EPA  has  determined  pass 
through 


111   NSPS/PSNS 

The  technologv  options  EPA 
considered  for  new  sources  are  identical 
to  fh(jse  it  considered  for  existing 
disi  hargers  bec.iuse  no  i3ther  treatment 
t^'(  hnologies  are  demonstrated. 
Therefore,  all  technology  options 
presented  in  Table  V.C  2-1  as  BAT  or 
PSE.S  options  also  describe  NSPS  and 
PSNS  options. 

:i   Integrated  Steelmaking 

EPA  is  not  proposing  to  further 
segment  this  subcategory.  EPA 
considered  BAT  and  PSES  technologies 
tor  treatment  of  wastewater  for  this 
subcategory   EPA  estimates  that 
integrated  steelmaking  operations 
directly  disi'harge  approximately  2.5 
million  pounds  of  conventional 
pollutants  (TSS  and  (CJ&G)  and 
a[i[iroximately  B.2  million  pounds  of 
total  priority  and  non-conventional 
pollutants.  The  Agency  does  not  present 
results  for  indirect  dischargers,  because 
there  is  only  one  indirect  discharger  in 
this  proposed  subcategorv  and  data 
aggregation  or  other  masking  techniques 
are  insufficient  to  avoid  disclosure  of 
information  claimeil  as  confidential 
business  information. 

Table  V  C  3-1  presents  the  options 
(  oiisidered  tor  integrated  steelmaking. 
Table  V.C!. 3-2  presents  the  associated 
(  osts.  and  Table  V  f;.3-3  presents  the 
associated  pollutant  reduction 
estimates. 

Table  V.C.3-1.— Integrated 
Steelmaking  Technology  Options 


Treatment  units 

Technology  options 

BAT-1 

PSES-1 

Solids  removal 

with  classifier 

and  clarifier  ... 

X 

X 

Sludge 

dewatering    ... 

X 

X 

Cooling  tower' 

X 

X 

High  rate  recycle 

X 

X 

Slowdown  treat- 

ment 

Metals  precipita- 

tion 

X 

X 

'  Cooling  tower  is  part  of  the  treatment  sys- 
tem    where     necessary     and     was     costed 

accordingly 


Table  V.C. 3-2.— Cost  of  Implemen- 
tation FOR  Integrated 
Steelmaking 

[In  millions  of  pre-tax  1997  dollars] 


Technology 

options 

(BAT-1  and 

PSES-1) 


Numt>er  of  mills    ... 

Capital  costs  

Annual  O&M  costs 
One-time  costs  


21 
16.8 
2.9 

2.1 


Data  aggregated  to  protect  confidential  busi- 
ness information 


Table  V.C.2-3.- 
ANT  Loading 
Steelmaking 

[In  million  pounds/year 


Estimated  Pollut- 
Reduction     For 


Technology 

options 
(BAT-land 
PSES-1) 


Incidental  Removal  of  Conven- 
tional Pollutants  (TSS  and 
O&G)  

Removal  of  Pnonty  and  Non- 
Convenfional  Pollutants  


19 

4  1 


Data  aggregated  to  protect  confidential  busi- 
ness information. 

a.  BAT.  The  technology  option 
identified  as  BAT-1  consists  of  the  same 
technologies  and  processes  comprising 
the  current  BAT  for  steelmaking,  but 
with  significant  improvements  in  design 
and  operation.  EPA  intended  to  evaluate 
a  second  BAT  option,  building  on  this 
foundation  by  including  mixed-media 
filtration  to  the  blowdown  treatment. 
However,  EPA  did  not  pursue  the 
option  because  all  significant  POCs  in 
the  effluent  after  application  of  BAT-1 
system  are  projected  to  exist  at  levels 
too  low  to  be  further  treated  by  this  or 
any  other  add-on  technologv. 

Under  the  BAT-1,  water  usage  can  be 
reduced  by  83%  over  current  levels,  and 
total  loadings  of  toxic  and  non- 
conventional  pollutants  can  be  reduced 
by  66%,  b. 

b.  PSES.  The  technology  option 
identified  as  PSES-1  consists  of  the 
same  technologies  and  processes 
comprising  the  current  PSES  for 
steelmaking  (which  is  also  the  same 
technical  basis  as  BAT-1),  but  with 
improvements  to  design  and 
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performance.  This  technology  option 
would  control  the  pollutants  EPA 
determined  pass  through.  See  Section 
IX. 

c.  NSPS /PSES.  The  technology 
options  EPA  considered  for  new  sources 
are  identical  to  those  it  considered  for 
existing  dischargers  because  no  other 
treatment  technologies  are 
demonstrated.  Therefore,  all  technology 
options  presented  in  Table  V,C.3-1  as 


BAT  or  PSES  options  also  describe 
NSPS  and  PSNS  options. 

4,  Integrated  and  Stand  Alone  Hot 
Forming 

EPA  proposes  dividing  this 
subcategory  into  two  segments:  carbon 
and  alloy  steels,  and  stainless  steels.  See 
Section  IV, E  above.  The  treatment 
options  for  the  two  segments  are 
identical.  For  this  proposed 


subcategory.  EPA  considered  BAT  and 
PSES  technologies  for  treatment  of 
wastewater  from  hot  forming  operations 
located  at  integrated  and  stand-alone 
facilities. 

Table  V.C. 4.-1  presents  the  options 
considered  for  integrated  and  stand- 
alone hot  forming.  Table  V.C. 4-2 
presents  the  associated  costs,  and  Table 
V.C. 4-3  presents  the  associated 
pollutant  reduction  estimates. 


I 


Table  V.C.4-1.— Integrated  And  Stand-alone  Hot  Forming  Technology  Options 


Treatment  units 


Technology  options 
BAT-1        '      PSES-1 


Carbon  and  Alloy  Steels 


Scale  pit  with  oil  skimming  

Roughing  clarifier  with  oil  removal 

Sludge  dewatering  

Mixed-media  filtration  ^   

High-rate  recycle 

Blowdown  treatment  

Mixed-media  filtration  i   


X 

X 
X 
X 
X 


X 

X 
X 
X 
X 


stainless  Steels 


Scale  pit  with  oil  skimming  

Roughing  clarifier  with  oil  removal 

Sludge  dewatering  

Mixed-media  filtration  i   

High-rate  recycle 

Blowdown  treatment 
Mixed-media  filtration^   


X 
X 
X 
X 
X 


■•  Mixed-media  filtration  of  recycled  flow  or  low-volume  blowdown  flow. 

I  Table  V.C.4-2.— Cost  Of  Implementation  For  Integrated  And  Stand-alone  Hot  Forming 

[In  millions  of  pre-tax  1997  dollars] 


I 


Technology  options 


BAT-f 


PSES-1 


Carbon  and  Alloy  Steels 


Numljer  of  mills 
Capital  costs  .... 


Annual  O&M  costs 


7 

03 
0  1 


Stainless  Steels 


Number  of  mills 
Capital  costs  .... 


Annual  O&M  costs 
One-time  costs 


3 

1  1 
02 
0  1 


Table  V.C.4-3.— Estimated  Pollutant  Loading  Reduction  For  Integrated  And  Stand-alone  Hot  Forming 

(In  million  pounds/year] 


I 


u 


Technology  options 
BAT-1  PSES-1 


Carbon  and  Alloy  Steels 


Incidental  Removal  of  Conventional  Pollutants  (TSS  and  22—  O&G) 
Removal  of  Priority  and  Non-Conventional  Pollutants  


22 

5.2 


0.02 


JMI 
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Table  V.C.4-3— Estimated  Pollutant  Loading  Reduction  For  Integrated  And  Stand-alone  Hot  Forming- 

Continued 

[In  million  pounds. year] 


'  No  direct  discharging  stainless  facilities  exist  in  this  subcategory 


. 

Tecfinology  options 

BAT-1               PSES-1 

Stainless  Steels 

Incidental  Removal  of  Conventional  Pollutants  fTSS  and  01 —  O&Gi    

'0 
101 

Removal  of  Pr'ority  and  Non-Conventional  Pollutants                             

0001 

a.  Carbon  and  AUov  Stpeh  EP.A 
estimates  that  tcirhnn  and  alli)\  -.teel  Imt 
forming  operations  sites  dire(  tl\ 
discharue  appmximateh'  lib  million 
pounds  of  (Dnventional  pollutants  (TSS 
and  ()&G).  These  operations  also 
discharge  directly  approximatelv  \2 
million  pounds  of  total  priority  and 
non-conventional  pollutant--  and 
approximatelv  0.038  million  pounds 
indirectly. 

1   B.M 

(lurrenth  ,  ►■ftluent  liniitdiion> 
guidelines  exists  onlv  at  thf'  BF'T  ifvel 
The  technical  hasis  of  BPT  !■>  i  nmpri-^ed 
of  a  scale  pit  with  oil  skimming,  a 
roughing  c  lanfier.  sludge  devvatenm; 
and  filtration   EPA  analyzed  B.\T-1 
using  the  curr>>nt  BPT  as  a  base,  fiuf 
adding  on  high  rate  re(:\(  le  and  mixed- 
media  filtration  of  bloudou  ii  This  B.\!' 
option  resembles  the  technu.al  basis  ot 
the  c:urrent  N'SP.S,  but  with  im[)ro\ed 
design  and  operation  in  terms  of 
reduced  flows  and  pollutant 
(  oncentratiim.  EPA  estimates  that 
implementation  of  limitations  based  on 
B.\T-1  will  result  in  a  flow  redui  tmn  ut 
84"n  over  current  (  onditions.  and  a 
reduc;tion  of  4'3"<)  of  toxn   riiul  non- 
conventional  pollutants 

u   P.SE.S 

The  technologv  option  for  PSE.S  is 
identical  to  that  for  B.-\T-1   The 
technical  basis  of  PSE.S- 1  is  comprised 
of  a  scale  pit  with  oil  skimming,  a 
nmghing  clarifier.  sludge  dewaterint;, 
filtration,  and  high  rate  reeve. le,  with 
mixed-media  filtration  of  blowdowii 
This  technologv  option  would  (  ontrol 
the  pollutants  EPA  determineil  pass 
through.  See  .Section  IX,  EP.\  estimates 
that  this  would  result  in  a  flow 
reduction  of  74%  over  c:urrent 
c  onditions,  and  a  53"'()  reduction  in 
discharge  of  toxic  and  non-conventional 
pollutants. 


111   \'SPS/PSNS 

I"he  technology  options  EPA 
1  iiiisidereci  for  new  sourrx's  are  identical 
to  those  it  considered  for  existing 
dischargers  because  no  (jther  treatment 
technologies  are  demonstrated. 
Therefore,  all  technologv  options 
presented  in  Talile  \'.(;,4-l  as  BAT  or 
i'SKS  options  also  describe  NSPS  and 
I'SNS  options 

b  Stiiinlfss  Strt'ls.  Stainless  steel 
integrated  and  stand-alone  hot  forming 
operations  discharge  indirectly 
iipproximateh  .5.000  pounds  of  total 
priorit\  and  non-conventi(jnal 
(lollutants.  No  stainless  steel  hot 
forming  sites  discharge  wastewater 
dire(  tl\ 

1   BAT 

.\s  stated  above,  there  are  no  direct 
liisi  ti.irging  stainless  facilities  in  this 
subi  ategory,  and  therefore  there  are  no 
,inti(  ipated  pollutant  reductions  or  costs 
.isso(  lated  with  proposing  options  for 
B.VT  However.  EP.A  is  proposing  BAT 
tor  this  segment  in  the  event  that  a  new 
stainless  facilitv  commences  operation 
or  if  an  indirect  discharger  changes  its 
status  to  direct  before  EPA  promulgates 
this  rule   .\iiv  such  dischargers  would 
he  sub|ect  to  BAT  I  not  NSP.S)  because 
under  31)6(b)  and  EPA's  implementing 
regulations  a  source  is  a  "new  source" 
sub|ect  to  NSPS  only  if  it  ccmimenoes 
I  onstruction  after  the  promulgation  of 
the  final  rule  in  Aun\  2002, 

.•\s  with  the  (iarhcm  and  Alloy 
segment,  the  technology  basis  of  BAT- 
1  for  the  Stainless  segment  consists  of 
.1  s(  ale  pit  with  oil  skimming,  a 
roughing  (  larifier,  sludge  dewatering. 
filtration,  and  high  rate  recycle,  with 
mixed-media  filtration  of  blowdown 
This  B.-\T  option  resembles  the 
!<■(  hnology  basis  of  the  current  NSPS  for 
integrated  steelmaking  and  stand-alone 
he  it  torming.  but  with  improved  design 
and  operation  in  t(!rms  of  reduced  flows 
and  pollutant  concentration.  In  addition 
to  B.XT-l    EPA  intended  to  analyze  a 


second  BAT  option.  BAT-1  plus  metals 
precipitation  of  the  blowdown.  for  this 
segment.  However,  EPA  did  not  fully 
develop  the  costing  information  for  this 
option  because  data  indicated  that 
adding  on  metals  precipitation  for  this 
type  of  wastestream  would  not  result  in 
additional  pollutant  loadings  removals 
in  systems  with  well-operated  BAT-1 
technology  in  place. 

ii.PSES 

The  PSES-1  option  is  the  same  as  the 
BAT-1  option  described  above.  This 
technology  option  would  control  the 
pollutants  EPA  determined  pass 
through.  See  Section  IX.  EPA  estimates 
that  PSES-1  would  result  in  a  reduction 
of  90%  of  the  flow  from  current  levels, 
and  a  66%  removal  of  toxic  and  non- 
conventional  pollutants. 

iii.  NSPS/PSNS 

The  technology  options  EPA 
considered  for  new  sources  are  identical 
to  those  it  considered  for  existing 
dischargers  because  no  other  treatment 
technologies  are  demonstrated. 
Therefore,  all  technology  options 
presented  in  Table  V.C.4-1  as  BAT  or 
PSES  options  also  describe  NSPS  and 
PSNS  options. 

5.  Non-Integrated  Steelmaking  and  Hot 

Forming 

For  this  proposed  subcategory,  EPA 
considered  BAT  and  PSES  technologies 
for  two  segments:  Carbon  and  Alloy 
Steels,  and  Stainless  Steels.  The 
treatment  options  for  the  two  segments 
are  identical  except  for  the  addition  of 
metals  precipitation  of  blowdown  for 
the  proposed  Stainless  Steels  segment  as 
BAT-2.  Table  V.C.5-1  presents  the 
various  options  considered  for  non- 
integrated  steelmaking  and  hot  forming. 
Table  V.C.5-2  presents  the  associated 
costs,  and  Table  V.C.5-3  presents  the 
associated  pollutant  reduction 
estimates. 
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Table  V.C.5-1  Non-integrated  Steelmaking  Technology  Options 


Treatment  unit 


Tecfinology 
options 


BAT-1 


PSES-1 


Carbon  &  Alloy  Steels 

Solids  removal  witfi  clarifier 

Cooling  tower  ^  

Mixed-media  filtration  ^  

Sludge  dewatering  

Higfi-rate  recycle 

Blowdown  treatment: 

Mixed-media  filtration  ^  

'  Cooling  tower  is  part  of  the  treatment  system  where  necessary  and  was  costed  accordingly 
2  Mixed-media  filtration  of  recycled  flow  or  low-volume  blowdown  flow  of  hot  forming  wastewater 

I 


X 
X 
X 
X 
X 


Treatment  unit 


BAT-1 


Technology 
options 


BAT-2 


PSES-1 


Stainless  Steels 


Solids  removal  with  clarifier 

Cooling  tower^  

Mixed-media  filtration  2  

Sludge  dewatering  

High-rate  recycle 

Blowdown  treatment: 

I  Metals  precipitation 

Mixed-media  filtration  ^ 


XXX 
XXX 
XXX 
XXX 
XXX 

X      

XXX 


^  Cooling  tower  is  part  of  the  treatment  system  where  necessary  and  was  costed  accordingly 
2  Mixed-media  filtration  of  recycled  flow  or  low-volume  blowdown  flow  of  hot  forming  wastewater 

Table  V.C.5-2  Cost  Of  Implementation  For  Non-integrated  Steelmaking  And  Hot  Forming 

[In  millions  of  pre-tax  1997  dollars] 


Technology 
options 


BAT-1 


PSES-1 


Carbon  &  Alloy  Steels 

Numtjer  of  mills 

Capital  costs  

Annual  O&M  costs 

One-time  costs 

I 


39 

18.9 

2.0 

39 


15 
2  5 
04 
08 


Technology 
options 


BAT-1 


BAT-2 


PSES-1 


Stainless  Steels 


Numt)er  of  mills 

Capital  costs  

Annual  O&M  costs 
One-time  costs 


4 

4 

4 

0.4 

3.7 

0 

0.1 

0.6 

0 

0.2 

0.2 

04 
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Table  V  C  5-3  Estimated  Pollutant  loading  Reduction  For  Non-integrated  Steelmaking  And  Hot  Forming 

[In  million  pounds/ year| 


Technology 
options 


BAT-1 


PSES-1 


Carbon  &  Alloy  Steels 


Incidental  Removal  of  Conventional  Pollutants  (TSS  andO&G) 
Pnonty  and  Non-Conventional  Pollutants 


2.6 

034 


0001 


Technology  options 


BAT-1 


BAT-2 


PSES-1 


Stainless  Steels 


Incidental  Removal  of  Conventional  Pollutants  (TSS  and  O&G) 
Priority  and  Non-Conventional  Pollutants    - 


010 

0018 


010 
0018 


0.012 


a,  (Airhon  and  Allnv  Steels.  EPA 
►'>timatf'd  that  carbon  and  dlln\'  steel 
opfratinns  dirfctly  dischargt' 
apprnximatelv  OIH  niillion  pmind-.  ut 
("on%f>ntir)nal  pollutants  (T.SS  and  OfiCl). 
These  operations  also  discharge 
approximately  53.000  pounds  of  total 
tnxic  and  nrin-ionventional  pollutants 
directh'  anil  approximately  14.000 
piiunds  indirectly. 

1   BAT 

The  tec  hnolngy  option  identified  as 
BAT-1  consists  of  the  same 
technologies  and  processes  comprising 
the  current  BAT  for  non-integrated 
steelmaking,  but  with  significant 
imprn\-ernents  in  design  and  operation 
resulting  in  hnvf^r  flou  and  rediu  -'d 
discharge  of  pollutants  of  concern   \.\'.\ 
also  investigated  zero  discharge  as  the 
basis  for  B.-\T  because  some  facilities  dn 
achieve  zero  discharge   Hovvevt-r,  FF.\ 
believes  it  is  not  feasible  for  the  segment 
as  a  whole  or  anv  identifiable 
subsegment  to  achie\"  zern  disc  harge 
because  of  site-specific  circumstances, 
most  significantlv  the  abilitv  to  man.ii;e 
effectively  process  area  storm  water 
Accordingh',  the  iin^'stment  cost  to 
retrofit  zero  discharge  at  such  site--  is 
likelv  to  be  too  high  to  be  etcinornu  all\ 
achievable  for  the  segment  as  a  whole, 

EPA  estimates  that  the  BAT- 1 
technology  would  result  in  a  rt'tha  tion 
of  40"n  of  flow  and  a  72"n  redu(  tion  m 
the  discharge  of  toxic  and  non- 
conventional  pollutants 

u   PSES 

The  technology  basis  for  PSES-1  is 
the  same  as  describ»Hl  as  B.-\T-1    The 
technological  basis  for  PSES-1  is  solids 
removal,  a  cooling  tower,  mixed-medui 
filtration,  sludge  dewatering.  high-rate 
recycle,  and  mixed-media  filtration  of 
blowdown  This  technology  option 


u  mild  I  ontrol  the  pollutants  EPA 
tietermined  pass  through.  See  Section 
IX   EP.\  (.(mcludes  that  all  existing 
indirect  disr:harging  facilities  in  this 
segment  have  the  ecjuipment  in  place  to 
a(  hieve  this  level  of  performance,  and 
wiuild  also  not  incur  additional 
oper.iting  and  maintenance  costs.  See 
Sec  tion  \'  B  for  discussion  of  why  EPA 
c  one  lucies  that  fae;ilitit!s  c:an  achieve 
pollutant  reduc;tion  without  incurring 
( .ipital  or  O&M  costs,  EPA  has  included 
111  its  estimate  of  i:osts  a  cme-time  fee  for 
facilities  to  ascertain  the  changes  in 
water  management  necnled,  and  to 
implement  them 

EPA  estimates  that  th.-  PSES-1 
tec  hnologv  wcuild  result  in  a  reduction 
of  flow  of  ;i2"'n,  and  the  reduction  in  the 
disc  barge  of  toxic  and  non-conventional 
pollutants  by  33''o, 

111    NSPS/FSNS 

For  NSPS/PSNS  m  the  Carbon  & 
.Alloy  segment  of  the  N'on-Integrated 
Steelmaking  and  Hot  Forming 
subcategory,  EPA  identifies  process 
water  and  water  pollution  control 
tec  hnologies  that  would  result  in  zero 
disc  hargr  The  model  NSPS'PSNS 
technolo^;it!s  ccmsist  of  treatment  and 
high-rate  recvcde  systems,  management 
ot  process  area  storm  water,  and 
liisposal  of  low-\i)lume  blowdown 
streams  b\  evaporation  through 
c  ontrolled  applic:ation  on  electric 
hirnac  e  slag,  direc;t  cooling  of  electrodes 
III  elec  trie:  furnac:c!s,  and  other 
e\apor.iti\e  uses  Operators  of  24 
existing  non-inttjgrated  steel  mills  (in 
the  scibc  ategory  as  a  whole]  have 
reported  zero  ciisc:harge  of  process 
wastew.iter.  These  facilities  are  located 
111  \  annus  states  and  produce  various 
[iroduc.ts  such  as  bars,  beams,  billets, 
flats,  plate,  rail,  rebar,  rod,  sheet,  slabs, 
small  structurals,  strip,  and  specialty 


sec:tions.  EPA  has  determined  that  new 
facilities  can  easily  incorporate  new 
process  water  treatment  and  water 
pollution  control  at  the  design  stage, 
thus  providing  avoiding  costs  associated 
with  retrofit  situations.  Consequently, 
the  Agency  has  identified  zero  discharge 
as  an  appropriate  NSPS/PSNS  for  non- 
integrated  steelmaking  and  hot  forming 
operations  located  in  any  area  of  the 
Imited  States  and  producing  any 
product, 

b.  Stainless  Steels.  Stainless  steel 
operations  discharge  directly 
approximately  180,000  pounds  of  total 
conventional  pollutants  (TSS  and  O&G). 
Stainless  steel  operations  discharge 
approximately  53,000  pounds  of  total 
priority  and  non-conventional 
pollutants  directly  and  approximately 
14,000  pounds  indirectly. 

i.  BAT 

With  one  exception,  the  technology 
option  identified  as  BAT-1  consists  of 
the  same  technologies  and  processes 
comprising  the  current  BAT  for 
integrated  steelmaking  but  with 
significant  improvements  in  design  and 
operation.  Unlike  the  current  BAT, 
however,  BAT-1  does  not  have  metals 
precipitation.  In  addition  to  BAT-1, 
EPA  analyzed  a  second  BAT  option, 
BAT-2,  which  consists  of  the  BAT-1 
technology  but  with  metals 
precipitation.  Although  metals 
precipitation  of  blowdown  is  part  of 
both  the  current  BAT  and  BAT-2,  EPA's 
data  indicated  no  additional  decrease  in 
pollutant  loadings  as  a  result  of  metals 
precipitation.  EPA  also  investigated  zero 
discharge  as  the  basis  for  BAT  because 
some  facilities  do  achieve  zero 
discharge.  However,  EPA  believes  it  is 
not  feasible  for  the  segment  as  a  whole 
or  any  identifiable  subsegment  to 
achieve  zero  discharge  because  of  site- 
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specific  circumstances,  most 
significantly  the  ability  to  manage 
effectively  process  area  storm  water. 
Accordingly,  the  investment  cost  to 
retrofit  zero  discharge  at  such  sites  is 
likely  too  high  to  be  economically 
achievable  for  the  segment  as  a  whole. 

EPA  estimates  that  selection  of  the 
BAT-1  option  as  the  technology  basis 
would  result  in  the  reduction  of  flow  by 
this  segment  of  the  non-integrated 
steelmaking  and  hot  forming 
subcategory  by  52%,  and  the  reduction 
in  the  discharge  of  toxic  and  non- 
conventional  pollutants  by  34%. 

ii.  PSES 

The  current  technological  basis  for 
PSES  is  solids  removal,  a  cooling  tower, 
mixed-media  filtration,  sludge 
dewatering,  high-rate  recycle,  and 


metals  precipitation  of  blowdown.  The 
technical  basis  for  PSES-1  is  the  same 
as  described  as  BAT-1.  This  technology 
option  would  control  the  pollutants 
EPA  determined  pass  through.  See 
Section  IX. 

EPA  estimates  that  the  PSES-1 
technology  would  result  in  a  reduction 
of  flow  of  89%,  and  the  reduction  in  the 
discharge  of  toxic  and  non-conventional 
pollutants  by  86%. 

iii.  NSPS/PSNS 

Like  the  Carbon  and  Alloy  segment, 
EPA  identifies  technologies  that  result 
in  zero  discharge  as  NSPS/PSNS  for  the 
Stainless  segment  of  the  Non-Integrated 
Steelmaking  and  Hot  Forming 
subcategory.  See  discussion  under 
Section  V,C.5,a,iii  above.  The  Agency 
has  identified  zero  discharge  as  an 


appropriate  NSPS  for  non-integrated 
steelmaking  and  hot  forming  operations 
located  in  any  area  of  the  United  States 
and  producing  any  product. 

6.  Steel  Finishing 

For  the  proposed  Steel  Finishing 
subcategory.  EPA  considered  BAT  and 
PSES  technologies  for  the  Carbon  and 
Alloy  segment,  and  Stainless  segment. 
The  treatment  options  for  the  two 
segments  are  identical  except  for  the 
addition  of  acid  purification  units  for 
the  proposed  stainless  steels  segment. 
Table  V.C.6-1  presents  the  options 
considered  for  steel  finishing,  Table 
V.C.6-2  presents  the  associated  costs, 
and  Table  V.C.6-3  presents  the 
associated  pollutant  reduction 
estimates. 


I 


Table  V.C.6-1  Steel  Finishing  Technology  Options 


Treatment  units 


Technology 
options 


BAT-1 


PSES-1 


Carbon  and  Alloy  Steels 

In-Process  Controls: 

Countercurrent  rinses  

Recycle  ot  fume  scrubt)er  water 

Wastewater  Treatment: 

Diversion  tank 

Oil/water  separation  

Equalization  

Hexavalent  chromium  reduction^  

Multiple-stage  pH  control  for  metals  precipitation  

Clarification  

Sludge  dewatering  

^  For  sites  with  hexavalent  chromium-t)earing  wastewater. 


X 
X 

X 
X 
X 
X 
X 
X 
X 


X 
X 

X 
X 
X 
X 
X 
X 
X 


Treatment  units 


Technology 
options 


BAT-1 


PSES-1 


Stainless  Steels 

In-Process  Controls: 

Countercurrent  rinsesX 

Recycle  of  fume  scmbtjer  water 

Acid  purification  units  ^   

Wastewater  Treatment: 

Diversion  tank  

Oil/water  separation  

Equalization  

Hexavalent  chromium  reduction  ^ 

Multiple-stage  pH  control  for  metals  precipitation  _ 

Clarification  

Sludge  dewatering  

'  Applies  to  sites  with  sulfuric  and  nitric/hydrofluoric  acid  baths  for  stainless  products. 
^  For  sites  with  hexavalent  chromium-bearing  wastewater. 


X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 
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Table  V.C.6-2  Cost  Of  Implementation  For  Steel  Finishing 

(in  millions  ot  pre-tax  1997  dollars] 


Technology  options 


BAT-1 


PSES-1 


Carbon  and  Alloy  Steels 

Number  of  mills 

Capital  costs        

Annual  O&M  costs  

One-time  costs 


51  ' 
16.0 
2.5  ! 
1.6! 

31 

6.0 

^£ 

0.8 

NumCter  of  m 
Capital  costs 
Annual  O&M  costs 
One-time  costs 


(  )  denotes  cost  savings  due  to  acid  punfication 


Table  V  C.&-3  Estimated  Pollutant  Loading  Reduction  For  Steel  Finishing 

[in  million  pounds/year] 


Technology 
options 


BAT-1 


PSES-1 


Carlion  Steels 


Incidental  Removal  of  Conventional  Pollutants  (TSS  and  O&G) 
Removal  of  Non.Conventionals  


2.8 

024 


00017 


Technology 
options 


BAT-1 


PSES-1 


Stainless  Steels 


Incidental  Removal  ot  Conventional  Pollutants  iTSS  and  O&G) 
Removal  of  Non-Conventionals  


0.72 

14 


0031 


a.  CkJthMi  and  Alloy  Steels.  EPA 
estimated  that  carbon  and  alloy  steel 

operations  directly  disc  har^e 
approximdtelv  4.6  million  pounds  of 
conventional  pollutants  (TSS  and  O^Cl) 
Carbon  and  allov  steel  operation- 
discharge  approxunateh'  1  7  million 
pounds  of  total  priority  and  non- 
conventional  pollutants  direct  1\  ,iiul 
approximately  0,017  million  piuimis 
indirectly. 

i   BAT 

The  technical  basis  of  the  current 
B.\T  limitations  consists  of  recycle  of 

fume  scrubber  water,  a  diversion  tank, 
oil  water  separation,  equalization, 
hexavalent  chrome  reduction  (where 
applicable),  metals  precipitation, 
clarification,  and  sludge  dewatering 
The  technical  basis  for  B.-\T-1  is  the 


same  as  that  for  the  existing  BAT 
limitations,  hut  with  the  addition  of 
(■(lunter-current  rinsing.  BAT-1  also 
reflects  significant  improvements  in 
design  and  operatiim  that  heve  occurred 
111  the  industry ,  which  result  in  lower 
flow  and  reduced  discharge  of 
pollutants  of  concerns   EPA  intended  to 
f\  aliiate  ,i  second  BAT  option,  building 
nil  this  foundation  by  including  mixed- 
media  filtration.  However,  EPA  did  not 
pursue  the  option  because  all  significant 
POCs  in  the  effluent  after  applicaticm  of 
BAT-1  system  are  projected  to  exist  at 
levels  too  low  to  be  further  treated  by 
this  nr  any  other  add-on  technology. 
EPA  tonsulered  zero  discharge  of 
regulated  pollutants  as  a  third  BAT 
nption.  since  certain  facilities  have 
demonstrated  the  ability  to  achieve  zero 
dis(  harge  These  facilities  generally 


have  low  production  rates  and  are 
achieving  zero  discharge  by  off-site 
disposal  of  a  small  quantity  of 
wastewater.  EPA's  data  indicates  that 
zero  discharge  would  not  be 
economically  achievable  for  low- 
production  facilities  as  a  whole,  since 
availability  of  affordable  off-site  hauling 
and  disposal  may  not  be  certain,  and 
therefore  proposes  not  to  further 
subcategorize  this  segment.  Zero 
discharge  through  off-site  disposal 
would  also  be  cost  prohibitive  for  larger 
facilities. 

EPA  estimates  that,  under  BAT-1. 
flow  from  the  Carbon  and  Alloy  segment 
of  the  Steel  Finishing  subcategory 
would  decrease  by  59%,  and  the 
amount  of  toxic  and  non-conventional 
pollutants  discharged  would  decrease 
bv  14%. 


ii.  PSES 

The  technology  basis  for  the  current 
PSES  for  steel  finishing  is  the  same  as 
that  for  the  current  BAT.  The  PSES-1 
technology  is  the  same  as  the  BAT-1 
technology.  This  technology  option 
would  control  the  pollutants  EPA 
determined  pass  through.  See  Section 
IX.  EPA  estimates  that,  under  PSES-1, 
flow  from  this  segment  of  the  Steel 
Finishing  subcategory  would  decrease 
by  30%,  and  the  amount  of  toxic  and 
non-conventional  pollutants  discharged 
would  decrease  by  10%. 

iii.  NSPS/PSNS 

The  technology  options  EPA 
considered  for  new  sources  are  identical 
to  those  it  considered  for  existing 
dischargers  because  no  other  treatment 
technologies  are  demonstrated  (since 
availability  of  affordable  off-site  hauling 
and  disposal  may  not  be  certain.) 
Therefore,  all  technology  options 
presented  in  Table  V.C.6-1  as  BAT  or 
PSES  options  also  describe  NSPS  and 
PSNS  options. 

b.  Stainless  Steels.  Stainless  steel 
operations  discharge  directly 
approximately  1.2  million  pounds  of 
total  conventional  pollutants  (TSS  and 
O&G).  Stainless  steel  operations 
discharge  directly  approximately  31 
million  pounds  of  total  priority  and 
non-conventional  pollutants  and 
approximately  0.31  million  pounds 
indirectly. 

i.  BAT 

Like  the  Carbon  &  Alloy  segment  of 
the  Steel  Finishing  subcategory,  the 
technology  basis  of  the  BAT  limitations 
currently  applicable  to  Stainless  Steel 
mills  consists  of  recycle  of  fume 
scrubber  water,  a  diversion  tank,  oil/ 
water  separation,  equalization, 
hexavalent  chrome  reduction  (where 
applicable),  metals  precipitation, 
clarification,  and  sludge  dewatering. 
The  technical  basis  for  BAT-1  of  the 
Stainless  segment  is  the  same  as  that  for 
the  current  BAT  limitations,  but  with 
the  addition  of  counter-current  rinsing 
and  acid  purification  units.  BAT-1  also 
reflects  significant  improvements  in 
design  and  operation  that  have  occurred 
in  the  industry,  which  result  in  lower 
flow  and  reduced  discharge  of 
pollutants  of  concern.  EPA  intended  to 
evaluate  a  second  BAT  option,  building 
on  this  foundation  by  including  mixed- 
media  filtration.  However,  EPA  did  not 
pursue  the  option  because  all  significant 
POCs  in  the  effluent  after  application  of 
BAT-1  system  are  projected  to  exist  at 
levels  too  low  to  be  further  treated  by 
this  or  any  other  add-on  technology. 
EPA  considered  zero  discharge  of 


regulated  pollutants  as  a  third  BAT 
option,  since  certain  facilities  have 
demonstrated  the  ability  to  achieve  zero 
discharge.  EPA's  data  indicates  that  zero 
discharge  would  not  be  economically 
achievable  for  low  production  facilities 
as  a  whole,  since  availability  of 
affordable  off-site  hauling  and  disposal 
may  not  be  certain,  and  therefore 
proposes  not  to  further  subcategorize 
this  segment.  Zero  discharge  through 
off-site  disposal  would  be  cost 
prohibitive  for  larger  facilities. 

EPA  estimates  that,  under  BAT-1, 
flow  from  this  segment  of  the  Steel 
Finishing  subcategory  would  decrease 
by  47%,  and  the  amount  of  toxic  and 
non-conventional  pollutants  discharged 
would  decrease  by  45%.  EPA  did  not 
perform  a  detailed  pollutant  removal  or 
costing  analysis  for  BAT-2  because  data 
indicated  that  mixed-media  filtration 
achieved  no  projected  pollutant 
reduction  beyond  that  seen  at  well- 
operated  facilities  with  BAT-1. 

ii.  PSES 

The  technology  basis  for  the  current 
PSES  for  steel  finishing  is  the  same  as 
that  for  the  current  BAT.  The  PSES-1 
technology  is  the  same  as  the  BAT-1 
technology.  This  technology  option 
would  control  the  pollutants  EPA 
determined  pass  through.  See  Section 
IX.  EPA  estimates  that,  under  PSES-1, 
flow  from  the  stainless  segment  of  the 
Steel  Finishing  subcategory  would 
decrease  by  23%,  and  the  amount  of 
toxic  and  non-conventional  pollutants 
discharged  would  decrease  by  10%. 

iii.  NSPS/PSNS 

The  technology  options  EPA 
considered  for  new  sources  are  identical 
to  those  it  considered  for  existing 
dischargers  because  no  other  treatment 
technologies  are  demonstrated.  EPA's 
data  indicates  that  zero  discharge  would 
not  be  economically  achievable  for  low 
production  facilities  as  a  whole,  since 
availability  of  affordable  off-site  hauling 
and  disposal  may  not  be  certain.  Zero 
discharge  through  off-site  disposal 
would  be  cost  prohibitive  for  larger 
facilities.  Therefore,  all  technology 
options  presented  in  Table  V.C.6-1  as 
BAT  or  PSES  options  also  describe 
NSPS  and  PSNS  options. 

7.  Other  Operations 

The  Agency  considered  BPT  and 
PSES  technologies  for  treatment  of 
wastewater  from  three  segments  of  this 
subcategory:  Briquetting,  Direct-reduced 
ironmaking  (DRI),  and  Forging 
operations.  There  are  no  existing  BPT 
limitations  for  these  operations. 

a.  Briquetting.  Briquetting  facilities  do 
not  generate  process  wastewater: 


therefore,  BPT.  PSES,  PSNS,  and  NSPS 
technology  options  for  briquetting  are 
those  that  result  in  zero  discharge. 

b.  DRI.  EPA  identified  one  option  for 
this  segment,  BPT/BCT-1.  which 
consists  of  solids  removal,  clarifier.  and 
high  rate  recycle  with  filtration  for 
blowdown  wastewater.  EPA  did  not 
identifv'  a  separate  BCT  technology 
because  nothing  more  advanced  that  the 
BPT  technology  was  cost-reasonable  as 
required  by  statute.  The  Agency  did  not 
identify  BAT  limits  since  the  only  POCs 
for  the  DRI  segment  are  conventionals, 
Table  V.C.7-1  presents  the  option 
considered  for  DRI.  Table  V.C.7-2 
presents  the  associated  costs,  and  Table 
V.C.7-3  presents  the  associated 
pollutant  reduction  estimates.  The 
Agency  does  not  present  pollutant 
removal  or  costing  results  for  DRI 
facilities,  because  there  are  only  two 
mills  in  this  segment  and  data 
aggregation  or  other  masking  techniques 
are  insufficient  to  avoid  disclosure  of 
information  claimed  as  confidential 
business  information. 

Table  V.C.7-1  Direct-reduced 
Ironmaking  BPT/BCT  Tech- 
nology Options 


Treatment  units 


Technology 
options 

BPT'BCT 


Solids  removal  with  classifier 

and  clanfier  X 

Cooling  tower X 

Sludge  dewatering  X 

High-rate  recycle  X 

Blowdown  treatment 

Mixed-media  filtration  

Table  V.C.7-2  Cost  of  Implementa- 
tion FOR  Direct-reduced 
Ironmaking 


Technology 
option 

BPT 

Number  of  mills  

Capital  costs  

Annual  O&M  costs 

2 

* 
• 

One-time  costs  ^ 

• 

*  Data  aggregation  or  other  masking  tech- 
niques are  insufficient  to  protect  confidential 
business  information 
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Table   V.C.7-3   Estimated   Pollut- 
ant Loading  Reduction  for  Di- 
rect-reduced IRONMAKING 
(In  poundsyyear] 

■ • — 1 

I  Technology 
options 

BPT 


Total  Conventionals  (TSS  and 
O&G  as  HEM) 

Reduction  of  Pnonty  and  Non- 
Conventional  Pollutants  


*  Data  aggregation  or  other  masking  tech- 
niques are  insufficient  to  protect  confidential 
business  information 

c  Forging  For  forging  operations. 
EPA  estimated  that  sites  discharge 
appro.ximately  1,100  pounds  of  O&G 
directlv.  EP.-\  identified  one  option  for 
this  segment.  BPT/BCT.  which  is  an  oil/ 
water  separator.  EPA  did  not  identif\-  a 
separate  BCT  technology  because 
nothing  more  advanced  that  the  BPT 
technology  was  cost-reasonable  as 
required  bv  statute.  The  Agency  did  not 
identify  BAT  limits  since  the  only  POCs 
for  the  forging  segment  are 
conventionals  Table  V'.('  7—4  presents 
the  option  considered  for  forging.  Table 
\'  C  7-5  presents  the  associated  costs, 
and  Table  V.C.7-6  presents  the 
associated  pollutant  reduction 
estimates. 

i.  BPT/BCT 

EPA  estimates  that  there  will  be  a 
reduction  of  O&G  of  40%  from  direct 
discharging  forging  operations  as  a 
result  of  implementation  of  this  BPT/ 
BCT  option.  .See  Section  V.B  for 
discussion  of  why  EPA  concludes  th.it 
facilities  can  achieve  pollutant 
reduction  without  incurring  capital  or 
O&M  costs. 

11  PSES 

EPA  IS  not  proposing  PSES  for  the 
forging  segment  hecrause  EPA 
determined  that  pollutants  present  in 
forging  wastewaters  do  not  pass 
through. 

iii.  NSPS/PSNS 

Since  no  other  treatment  technologies 
have  been  demonstrated.  EPA  identifies 
the  same  technologv  basis  for  NSPS  as 
wTiuld  be  used  for  BPT.  EPA  is  not 
identifying  PSNS  because  EPA 
determined  that  pollutants  present  in 
forging  wastewaters  do  not  pass 
through. 


Table  V.C.7^  Forging 
technology  options 


Treatment  units 

Technology 
options 

BPT/BCT 

High-rate  recycle  

X 

Slowdown  treatment 

Oil/water  seoarator   

X 

Table  V.C.7-5  Cost  Of 
Implementation  for  Forging 

- 

Technology 
options 

BPT/BCT 

Number  of  mills    ... 
Capital  costs 
Annual  O&M  costs 
One-time  costs 


8 

0 

0 

0.1 


TABLE  V.C.7-6  Estimated  Pollut- 
ant loading  Reduction  for 
Forging 

[in  pounds/year] 


Technology 
options 


BPT/BCT 


Total  Conventionals  (O&G  as 

HEM) 
Reduction  of  Priority  and  Non- 
Conventional  Pollutants    


440 

0 


VI.  Economic  Analysis 

A  Intrcxhtctian  and  (J\er\iew 

This  section  describes  the  capital 
investment  and  annualized  costs  of 
compliance  with  the  proposed  effluent 
limitations  guidelines  and  standards  for 
the  iron  and  steel  industry  and  the 
potential  impacts  of  these  compliance 
costs  on  the  industry,  EPA"s  economic 
assessment  is  presented  in  detail  in  the 
report  titled  "Economic  Analysis  of  the 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  Iron  and 
Steel  Manufacturing"  (hereafter  "EA") 
and  in  the  rulemaking  record.  The  EA 
estimates  the  economic  effect  of 
compliance  costs  on  subcategory 
operations  at  a  site,  the  combined  cost 
for  all  subcategory  operations  at  a  site 
for  selected  cost  combinations,  aggregate 
costs  for  all  sites  owned  by  each 
company,  impacts  on  employment  and 
output,  domestic  and  international 
markets,  and  environmental  justice 
issues.  EPA  also  conducted  a  small 
business  analysis,  which  estimates 
effects  on  small  entities,  and  a  cost- 
effectiveness  analysis  of  all  evaluated 
options. 


B.  Economic  Description  of  the  Iron  and 
Steel  Industry  and  Baseline  Conditions 

The  United  States  is  the  third  largest 
steel  producer  in  the  world  with  12 
percent  of  the  market,  an  annual  output 
of  approximately  105  million  tons  per 
year,  and  nearly  145,000  employees. 
Major  markets  for  steel  are  service 
centers  and  the  automotive  and 
construction  industries.  A  service  center 
is  an  operation  that  buys  finished  steel, 
processes  it  in  some  way,  and  then  sells 
it.  Together  these  three  markets  account 
for  about  58  percent  of  steel  shipments. 
The  remaining  42  percent  is  dispersed 
over  a  wide  range  of  products  and 
activities,  such  as  agricultural, 
industrial,  and  electrical  machinery: 
cans  and  barrels;  and  appliances.  The 
building  of  ships,  aircraft,  and  railways 
and  other  forms  of  transport  is  included 
in  this  group  as  well. 

The  iron  and  steel  rulemaking 
includes  sites  within  the  North 
American  Industry  Classification 
System  (NAICS)  codes  324199  (coke 
ovens,  now  part  of  "All  other  petroleum 
and  coal  product  manufacturing"), 
331111  (iron  and  steel  mills),  331210 
(steel  pipes  and  tubes),  and  331221 
(cold  finishing  of  steel  shapes).  The  iron 
and  steel  and  metal  products  and 
machinery  effluent  guideline 
rulemakings  both  may  have  sites  in  the 
last  two  NAICS  codes.  Section  III.C 
describes  the  dividing  line  between  sites 
with  iron  and  steel  operations  and  sites 
with  metal  products  and  machinery 
operations. 

The  iron  and  steel  effluent  guideline 
would  apply  to  approximately  254  iron 
and  steel  sites.  Of  these  254  sites, 
approximately  216  can  be  analyzed  for 
post-regulatory  compliance  impacts  at 
the  site  level,  the  remaining  38  sites,  13 
did  not  report  data  at  the  site  level,  and 
15  could  not  be  analyzed  due  to  being 
jointly  owned  sites  or  foreign  owned 
sites  or  newly  constructed  sites,  and  10 
were  in  poor  financial  health  prior  to 
the  regulation  and  are  treated  as 
closures  under  the  prevailing  baseline 
conditions.  Approximately  60  sites  are 
owned  by  small  business  entities. 

The  254  sites  are  owned  by  115 
companies,  as  estimated  by  the  EPA 
survev.  The  global  nature  of  the 
industry  is  illustrated  by  the  fact  that  18 
companies  have  foreign  ownership. 
Twelve  other  companies  are  joint 
entities  with  at  least  one  U.S.  company 
partner.  Excluding  joint  entities  and 
foreign  ownership,  the  data  base 
contains  85  U.S.  companies,  more  than 
half  of  which  are  privately  owned. 
Responses  to  the  EPA  survey  are  the 
onlv  sources  of  financial  information  for 
these  privately-held  firms. 
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The  EPA  survey  collected  financial 
data  for  the  1995-1997  time  period  (the 
most  recent  data  available  at  the  time  of 
the  survey).  This  three-year  time  frame 
marks  a  period  of  high  exports  (six  to 
eight  million  tons  per  year).  This  high 
point  in  the  business  cycle  allowed 
companies  to  replenish  retained 
earnings,  retire  debt,  and  take  other 
steps  to  reflect  this  prosperity  in  their 
financial  statements.  Even  so,  an  initial 
analysis  of  the  pre-regulatory  condition 
of  115  companies  in  the  EPA  survey 
indicated  that  27  of  them  would  be 
considered  "financially  distressed"  for 
reasons  ranging  from  start-up  companies 
and  joint  ventures  to  established  fums 
that  still  showed  losses. 

The  financial  situation  changed 
dramatically  between  1997  and  1998 
due  to  the  Asian  financial  crisis  and 
slow  economic  growth  in  Eastern 
Europe.  The  following  analysis  of 
economic  conditions  occurring  after  the 
1995-1997  time  frame  is  based  upon 
sources  such  as  trade  joiomal  reports, 
Securities  and  Exchange  Commission 
(SEC)  filings,  and  trade  case  filings  with 
the  U.S.  Department  of  Commerce  and 
the  U.S.  International  Trade 
Commission  (ITC). 

When  these  countries'  currencies  fell 
in  value,  their  steel  products  fell  in 
price  relative  to  U.S.  producers.  While 
the  U.S.  is  and  has  been  the  world's 
largest  steel  importer  (and  a  net 
importer  for  the  last  two  decades),  the 
U.S.  was  nearly  the  only  viable  steel 
market  to  which  other  countries  could 
export  during  1998.  U.S.  imports 
jumped  by  13.3  million  tons  from  41 
million  to  54.3  million  tons — a  32 
percent  increase — from  1997  to  1998. 
About  one  out  of  every  four  tons  of  steel 
consumed  in  1998  was  imported.  At 
least  partly  due  to  increased 
competition  from  foreign  steel  mills,  the 
financial  health  of  the  domestic  iron 
and  steel  industry  also  experienced  a 
steep  decline  after  1997.  This  decline  is 
not  reflected  in  the  survey  responses  to 
the  questionnaire,  which  covered  the 
years  1995  through  1997  and  which 
were  the  most  recent  data  available  at 
the  time  the  questionnaire  was 
administered  in  1998.  Based  upon 
publically  available  sources,  EPA 
learned  that,  after  1997,  at  least  four 
companies  went  into  Chapter  11 
bankruptcy  while  at  least  four 
additional  companies  merged  with 
healthier  ones. 

The  flood  of  imports  affected  the 
industry  disproportionately.  Integrated 
steelmakers  manufacture  semi-finished 
and  intermediate  products,  such  as  slabs 
and  hot  rolled  sheet,  as  well  as  finished 
products,  such  as  cold  rolled  sheet  and 
plate.  Integrated  steelmakers  were  hurt 


most  severely  duj-ing  1998,  as  imports 
increased  dramatically  across  most  of 
their  product  line  (for  example,  slabs, 
hot  rolled  sheet  and  strip,  plate,  and 
cold  rolled  sheet  and  strip).  Mini-mills 
suffered  as  well,  albeit  to  a  lesser  extent 
financially.  The  low-priced  imports, 
however,  benefitted  some  companies 
that  purchase  semi-finished  and 
intermediate  products  for  further 
processing. 

The  industry  filed  numerous 
countervailing  duty  and  antidumping 
cases  with  the  U.S.  Department  of 
Commerce  and  the  U.S.  ITC  charging 
various  countries  (for  example,  Japan, 
Russia,  Brazil)  with  unfair  trade 
practices  concerning  carbon  and 
stainless  steel  products.  The  ITC  found 
for  the  U.S.  industry  in  some  cases  (for 
example,  hot  rolled  carbon  sheet,  carbon 
plate,  stainless  plate)  meaning  that  it 
determined  that  the  domestic  industry 
was  materially  injured  or  threatened 
with  material  injury  by  the  imports.  In 
the  case  of  Russia,  the  threat  of  trade 
remedies  was  sufficient  to  have  Russia 
agree  to  voluntarily  limit  exports  of  a 
variety  of  steel  products  to  the  U.S. 

The  Clinton  administration  launched 
an  initiative  to  address  the  economic 
concerns  of  the  steel  industry-  in  1999. 
The  Steel  Action  Plan  includes 
initiatives  focused  on  eliminating  unfair 
trade  practices  that  support  excess 
capacity,  enhanced  trade  monitoring 
and  assessment,  and  maintenance  of 
strong  trade  laws.  Further  in  a  separate 
action  on  August  17.  1999,  President 
Clinton  signed  into  law  an  act  providing 
authority  for  guarantees  of  loans  to 
qualified  steel  companies.  The 
Emergency  Steel  Loan  Guarantee  Act  of 
1999  (Pub.  L.  106-51)  established  the 
Emergency  Steel  Guarantee  Loan 
Program  (13  CFR  part  400)  for 
guaranteeing  loans  made  by  private 
sector  lending  institutions  to  qualified 
steel  companies.  The  Program  will 
provide  guarantees  for  up  to  $1  billion 
in  loans  to  qualified  steel  companies. 
These  loans  will  be  made  by  private 
sector  lenders,  with  the  Federal 
Government  providing  a  guarantee  for 
up  to  85  percent  of  the  amount  of  the 
principal  of  the  loan.  A  qualified  steel 
company  is  defined  in  the  Act  to  mean: 
any  company  that  is  incorporated  under 
the  laws  of  any  state,  is  engaged  in  the 
production  and  manufacture  of  a 
product  defined  by  the  American  Iron 
and  Steel  Institute  as  a  basic  steel  mill 
product,  and  has  experienced  layoffs, 
production  losses,  or  financial  losses 
since  January  1998  or  that  operates 
substantial  assets  of  a  company  that 
meets  these  qualifications.  Certain 
determinations  must  be  made  in  order 
to  guarantee  a  loan,  including  that  credit 


is  not  otherwise  available  to  a  qualified 
steel  company  under  reasonable  terms 
or  conditions  sufficient  to  meet  its 
financing  needs,  that  the  prospective 
earning  power  of  the  qualified  company 
together  with  the  character  and  value  of 
the  security  pledged  must  furnish 
reasonable  assurance  of  repayment  of 
the  loan  to  be  guaranteed,  and  that  the 
loan  must  bear  interest  at  a  reasonable 
rate.  All  loans  guaranteed  under  this 
Program  must  be  paid  in  full  not  later 
than  December  31,  2005  and  the 
aggregate  amount  of  loans  guaranteed 
with  respect  to  a  single  qualified  steel 
company  may  not  exceed  $250  million. 
According  to  a  March  1,  2000  press 
release  from  U.S.  Department  of 
Commerce,  thirteen  companies  have 
applied  for  loan  guarantees  totaling  S 
901  million. 

C.  Economic  Impact  Methodology 

1.  Introduction 

This  section  (and,  in  more  detail,  the 
EA  and  record  for  the  proposed  rule) 
evaluates  several  measures  of  economic 
impacts  that  result  from  the  estimated 
compliance  costs.  The  analysis  in  the 
EA  consists  of  nine  major  components: 
(1)  An  assessment  of  the  number  of 
facilities  that  could  be  affected  by  this 
rule;  (2)  an  estimate  of  the  annualized 
aggregate  cost  for  these  facilities  to 
comply  with  the  rule  using  site-level 
capital,  one-time  non-capital,  and 
annual  operating  and  maintenance 
(O&M)  costs;  (3  and  4)  two  separate  site- 
level  closure  analyses  to  evaluate  the 
impacts  of  compliance  costs  for 
operations  in  individual  subcategories 
at  the  site  and  for  the  combined  cost  of 
the  options  for  all  subcategories  at  the 
site;  (5)  an  evaluation  of  the  corporate 
financial  distress  incurred  by  the 
companies  in  the  industry  as  a  result  of 
combined  compliance  costs  for  all  sites 
owned  by  the  company;  (6)  an  industry- 
wide market  analysis  of  the  impacts  of 
the  compliance  costs:  (7)  an  evaluation 
of  secondary  impacts  such  as  those  on 
employment  and  economic  output;  (8) 
an  analysis  of  the  effects  of  compliance 
costs  on  small  entities;  and  (9)  a  cost- 
benefit  analysis  pursuant  to  E.O.  12866. 

All  costs  are  reported  in  this  section 
of  the  preamble  in  1999  dollars,  with 
the  exception  of  cost-effectiveness 
results,  which,  by  convention,  are 
reported  in  1981  dollars.  The  primary 
source  of  data  for  the  economic  analysis 
is  the  Collection  of  1997  Iron  and  Steel 
Industry  Data  (Section  308  Survey). 
Other  sources  include  government  data 
from  the  Bureau  of  the  Census,  industry 
trade  journals,  and  EPA's  Development 
Document  for  this  rulemaking. 
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2.  Methodology  Overview 

The  starting  point  for  the  economir 
analvsis  is  the  cost  aiinuaiization  model, 
which  uses  site-specific  cost  data  and 
other  inputs  to  determine  the 
annualized  capital,  one-time  non- 
capital, and  ()&M  costs  of  improved 
wastewater  treatment.  This  model  uses 
these  costs  along  with  the  company- 
specific  real  cost  of  capital  (discount 
ratel  and  corporate  tax  rate  over  a  Ui- 
year  analytic  time  frame  to  generate  the 
annual  cost  of  compliance  for  each 
option  EP.\  cimsidered  EP.-\  based  the 
16-vear  time  frame  for  analysis  on  the 
depreciable  life  for  equipment  of  this 
type — 15  vears  according  to  Internal 
Revenue  Service  (IRS)  rules— plus  a 
mid-vear  convention  for  putting  (he  new 
equipment  in  operation  (i.e.,  six  months 
between  purchase,  installation  and 
operation]  The  model  generates  the 
present  value  and  annualized  post-tax 
cost  for  each  option  for  each  site  in  the 
survey,  which  are  then  used  in  the 
subcategory,  site,  and  company 
analyses,  discussed  below.  In  the  base 
case,  the  Agency  adopts  an  assumption 
of  zero  "cost  pass-through"  of 
compliance  costs.  The  Agency  also 
estimates  a  "cost  pass-through"  fa(  tor 
from  the  market  model  discussed  below 
and  uses  the  result  to  examine  the 
sensitivity  of  the  impact  analysis  to  the 
"cost  pass-through"  assumptiLin. 

In  the  subcategory  analysis.  EPA 
models  the  economic  impacts  of 
regulatory  costs  from  individual 
subcategories  on  a  site.  The  site  analvsis 
evaluates  the  tiombined  costs  on  the 
profitability  of  the  site.  In  both,  the 
model  compares  the  present  value  of 
forecasted  cash  flow  over  16  years  with 
the  present  value  of  the  regulatory 
option  over  the  same  16-year  period.  If 
the  present  value  of  the  regulators'  costs 
e.xceeds  that  of  the  projected  cash  flow, 
it  does  not  make  financial  sense  to 
upgrade  the  site.  That  is.  if  the  present 
value  of  projected  cash  flow  is  positive 
before,  but  negative  after,  the  incurrence 
of  regulatorv'  costs,  the  site  is  presumed 
to  close,  the  analysis,  cash  flow  at  the 
site-level  is  defined  as  the  sum  of  net 
income  and  depreciation.  The  measure 
is  widely  used  within  industrv-  in 
evaluating  capital  investment  decisions 
because  both  net  income  and 
depreciation  (which  is  an  accounting 
offset  against  income,  but  not  an  actual 
cash  expenditure)  are  potentially 
available  to  finance  future  investment. 
However,  assuming  that  total  cash  flow- 
is  available  over  an  extended  time 
horizon  (for  example.  15  years)  to 
finance  investments  related  to 
environmental  compliance  could 
overstate  a  site's  ability  to  complv  EPA 


requests  comment  (see  Section  XIV  for 
an  amplified  di.scussion)  on  its  use  of 
cash  flow  as  a  measure  of  resources 
available  to  finance  environmental 
compliance  and  suggestions  for 
alternative  methodologies. 

EPA  developed  three  forecasting 
models  for  the  iron  and  steel  industry. 
N(ine  of  these  methods  assume  any 
growth  in  real  terms  and  are  calculated 
in  terms  of  constant  1997  dollars.  This 
conservative  approach  precludes  any 
site  from  "growing"  its  way  out  of 
financial  difficulties  imposed  by  the 
regulation.  Site-specific  data  are  only 
available  for  1995  to  1997,  The  period 
form  199H  to  2001  is  the  rulemaking 
period  and  the  forecasting  methods 
begin.  Promulgation  is  scheduled  for 
2002.  this  is  taken  as  the  first  year  of 
implementation  and  the  beginning  of 
the  16-vear  period  (jver  which  to 
consider  the  regulatory  impact  on 
projected  earnings.  The  first  two  models 
explicitly  address  the  sharp  downturn 
in  the  industry  after  1997  but  differ  in 
the  strength  and  duration  of  recover^' 
and  subsequent  downturns.  That  is, 
both  address  the  cyclicality  seen  in  the 
iron  and  steel  industrv',  but  with 
differing  magnitudes  and  timing.  The 
third  forecasting  method  is  a  three-year 
average  (1995  through  1997)  to  provide 
an  "upper  bound"  analysis. 

EP.\  calculates  the  post-regulaton,' 
status  of  a  site  as  the  present  value  of 
forecasted  earnings  minus  the  after-tax 
present  value  of  regulatory  costs.  With 
three  forecasting  methods,  there  are 
three  ways  to  evaluate  each  site.  If  a 
site's  post-regulaton,'  status  is  less  than 
zero,  EPA  assigned  a  score  of  "1"  for 
that  forecasting  method.  A  site,  then, 
may  have  a  score  ranging  from  zero  to 
three.  CUosure  is  the  most  severe  and 
irrecoverable  impact  for  the  site.  Such  a 
decision  is  not  made  lightly.  A  business 
would  examine  a  site's  future  in  several 
ways  and  would  likely  make  a 
determination  to  close  a  site  only  when 
the  weight  of  evidence  so  indicated. 
EPA  followed  the  same  decision-making 
logic;  a  score  of  2  or  3  is  interpreted  to 
identify  the  long-term  non-viability  of 
the  site. 

EPA  could  not  perform  an  economic 
analysis  of  a  number  of  sites  at  the 
subcategory  and  site  levels,  even  though 
the  annualized  costs  were  calculated, 
these  sites,  the  analysis  defaults  to  the 
company  level.  A  site  may  be  in  this 
category  for  several  reasons:  It  is  a  cost 
center;  it  is  a  "captive  "  site  that  exists 
primarily  to  produce  products 
transferred  to  other  sites  under  the  same 
ownership;  components  for  the  analysis 
are  not  recorded  on  the  site's  books, 
only  those  of  the  company;  or  the  site's 
cash  flow  is  negative  for  at  least  two 


years  (sufficient  to  project  a  negative 
present  value  for  earnings).  Consistent 
with  OMB  guidance,  EPA  estimated 
postcompliance  closures  by  counting 
projected  closures  due  solely  to  the 
effect  of  the  proposed  rule.  Direct 
impacts,  such  as  loss  in  employment, 
revenues,  production,  and  (possibly) 
exports  are  calculated  ft"om  projected 
closures. 

EPA  evaluated  many  methods  to 
estimate  corporate  financial  distress 
reported  in  the  economic  literature  of 
the  last  ten  years  and  chose  the 
'Altman's  Z"  model.  This  well-known 
and  well-tested  model  was  developed  to 
analyze  the  financial  health  of  both 
private  and  public  manufacturing  firms. 
It  is  based  on  empirical  data  and  creates 
a  weighted  average  of  financial  ratios, 
thus  avoiding  the  difficulty  in 
interpreting  multiple  ratios  with 
differing  implications  for  financial 
health.  The  single  index,  Z",  is 
compared  against  the  ranges  developed 
by  Altman  to  indicate  "good," 
"indeterminate,"  and  "distressed" 
financial  conditions.  EPA  examines 
1997  financial  data  (the  most  recent 
collected  in  the  survey)  to  estimate  the 
pre-regulatory  company  conditions. 
EPA  then  aggregates  costs  for  all  sites 
belonging  to  that  company.  EPA 
recalculates  Altman's  Z'  after 
incorporating  the  effects  of  the  pollution 
control  compliance  costs  into  the 
income  statement  and  balance  sheet  for 
the  company.  All  companies  whose 
"Altman's  Z"  "  score  changes  such  that 
the  company  goes  from  a  "good"  or 
"indeterminate"  baseline  category  to  a 
"distressed"  postcompliance  category 
are  classified  as  impacted.  Such 
companies  may  have  significant 
difficulties  raising  the  capital  needed  to 
comply  with  the  proposed  rule,  which 
can  indicate  the  likelihood  of 
bankruptcy,  loss  of  financial 
independence,  or  shedding  of  assets. 

EPA  uses  input-output  analyses  to 
determine  the  effects  of  the  regulation 
using  national-level  employment  and 
output  multipliers.  Input-output 
multipliers  allow  EPA  to  estimate  the 
effect  of  a  loss  in  output  in  the  iron  and 
steel  industry'  on  the  U.S.  economy  as  a 
whole.  Every  projected  closure  has 
direct  impacts  in  lost  employment  and 
output.  These  direct  losses  also  have 
repercussions  throughout  the  rest  of  the 
economy  and  the  input-output 
multipliers  allow  EPA  to  calculate  the 
national  losses  in  output  and 
employment  based  on  the  direct 
impacts. 

EPA  also  determines  the  impacts  on 
regional-level  employment.  The 
increase  in  metropolitan  statistical  area 
(MSA)  unemployment  level,  or  county  if 


non-metropolitan,  is  calculated  for  each 
MSA  or  county  in  which  there  is  at  least 
one  projected  closure, 

EPA  investigated  the  industry-wide 
market  effects  of  the  regulation,  EPA 
performed  a  3-stage  non-linear  least- 
squares  econometric  estimation  of  a 
single-product  translog  cost  model 
based  on  20  years  of  U,S.  Census  and 
industry  data.  The  market  supply 
relationship  is  derived  from  the  cost 
function  and  accounts  for  the  effect  of 
imperfect  competition  in  the  steel 
market.  The  model  also  incorporates 
international  trade.  The  model  estimates 
the  supply  shift,  and  the  resulting 
changes  in:  domestic  price,  domestic 
consumption,  export  demand,  and 
import  supply.  The  model  results  may 
be  used  to  estimate  a  "cost  pass- 
through"  factor  indicating  the  portion  of 
the  increased  cost  that  the  iron  and  steel 
industry  can  pass  through  to  the 
customers. 


D.  Economic  Costs  and  Impacts  of 
Technology  Options  by  Subcategon- 

In  this  section,  EPA  presents  the 
capital  costs  and  post-tax  total 
annualized  costs  for  each  technology 
option  in  each  subcategory'.  As 
discussed  above  in  Section  VI. C. 2,  the 
cost  annualization  model  derives  total 
post-tax  annualized  costs  from  site- 
specific  capital  costs,  one-time 
noncapital  costs,  and  operating  and 
maintenance  costs,  but  only  capital 
costs  are  reported  here,  a  detailed 
presentation  of  all  costing  information, 
see  Section  V.  As  noted  in  Section  VLB, 
ten  facilities  are  projected  to  close,  under 
baseline  conditions  and  are  not 
included  further  in  the  economic 
analysis,  this  reason,  the  costs  and 
removals  reported  in  Section  VI.  will 
differ  from  the  results  reported  in  the 
engiheering  analysis  in  Section  V. 

■The  Agency  evaluates  the  first  stage  of 
the  impact  analysis  by  projecting  the 
impacts  associated  with  the  regulaton,' 
costs  for  a  single  subcategory  (or 
segment)  at  a  site,  example,  a  fully 
integrated  facility  may  have 


cokemaking,  ironmaking,  integrated 
steelmaking,  hot  forming  and  finishing 
operations,  but  the  postcompliance  cash 
flow  analysis  only  reflects  the  regulatory- 
costs  associated  with  a  single 
subcategory'.  This  stage  of  the  analysis 
serves  as  a  screening  mechanism  for 
potentially  significant  impacts  for 
facilities  which  may  be  impacted  by 
options  in  multiple  subcategories. 
Alternatively,  for  any  facility  with 
operations  in  a  single  subcategory'  such 
as  a  stand-alone  coke  plant,  this  stage 
represents  the  complete  facility  level 
analysis. 

1 .  Cokemaking 

a.  By-product  Cokemaking. 

i.  BAT.  The  regulatory-  compliance 
costs  associated  with  BAT  options  1  and 
2  for  by-product  cokemaking  are  not 
projected  to  result  in  any 
postcompliance  facility  closures.  The 
regulatory'  compliance  costs  associated 
with  BAT  Options  3  and  4  are  projected 
to  result  in  one  postcompliance  closure, 
with  a  potential  job  loss  of  less  than  500 
full  time  equivalent  employees  (FTEs). 


Table  VI.D.1  BAT  Options,  Costs,  and  Impacts  for  By-product  Cokemaking 


OPTION 


Pre-tax  capital 
cost  (1999$  M) 


Post-tax 

total 

annualized  cost 

(1999SM) 


Impacts 


Closures/Job 
losses 


1  .... 

2  .... 

3  .... 

4  .... 

$8.3 
12.9 
35.8 
56.1 

$10                                         0  0 

4.1  0/0 

7.2  1'<500 
12.2                                   1/<50G 

ii.  PSES.  The  regulatory  compliance  • 
costs  associated  with  PSES  options  1,''2, 


3,  and  4  are  not  projected  to  result  in 
any  postcompliance  closures. 


Table  VI.D.2  PSES  Options,  Costs,  and  Impacts  for  By-product  Cokemaking 


OPTION 


Pre-tax 
capital  cost  (1999$  M) 


Post-tax 

total  annualized  cost 

(1999$  M) 


Impacts 


Closures/Job  losses 


1  .... 

2  .... 

3  .... 

4  .... 

$0.0  :                                     $0,2 

6.2                                         1.8 

19.3                                         4.1 

33  4                                         6  7 

0/0 
(VO 

on 

0/0 


iii.  NSPS  and  PSNS.  The  technology 
options  EPA  considered  for  new  sources 
are  identical  to  those  it  considered  for 
existing  dischargers.  Engineering 
analysis  indicates  that  the  cost  of 
installing  pollution  control  systems 
during  new  construction  is  less  than  the 
cost  of  retrofitting  existing  facilities. 
Because  EPA  projects  the  costs  for  new 
sources  to  be  less  than  those  for  existing 
sources  and  because  limited  or  no 
impacts  are  projected  for  existing 


sources,  EPA  does  not  expect  significant 
economic  impacts  for  new  sources. 

b.  Non-recovery  Cokemaking.  i.  BAT 
and  PSES.  The  technology  option  for 
both  BAT  and  PSES  is  zero  discharge. 
No  compliance  costs  are  associated  with 
these  options  as  all  existing  sources 
currently  meet  the  zero  discharge 
requirement.  Since  there  are  no 
compliance  costs,  there  are  no  impacts 
resulting  from  the  BAT  and  PSES 
option. 


ii.  NSPS  and  PSNS.  The  technology 
option  EPA  considered  for  new  sources 
are  identical  to  those  it  considered  for 
existing  dischargers.  No  compliance 
costs  are  associated  with  the  zeror 
discharge  option,  just  as  in  the  case  of 
existing  sources.  Likewise,  no  impacts 
are  projected  to  result  from  the  new 
source  requirements,  just  as  in  the  case 
of  existing  sources. 
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J   Irnnnitikim: 

a   BAT.iml  PSE^  The  reguldtcn 
complianri'  ccists  <iS'<ociated  with  'he 
BAT  optiua  and  thf  FSES  optinn  an'  imt 


pri)|tTto(l  to  n.'sult  in  anv  and  data  aggregation  or  other  masking 

postcomplianct!  closures.  The  Agency  techniques  are  insufficient  to  avoid 

does  not  separately  present  costs  for  disclosure  of  information  claimed  as 

direct  and  indirect  dischargers,  because  confidential  business  information. 
there  are  less  than  3  indirect  dischargers 


Table  VI. D. 3  BAT  and  PSES  Costs  and  Impacts  for  Ironmaking  Subcategory 


BAT  and  PSES 


Pre-tax 
Capital  cost  (1999  S  M) 


Post-tax 

Total  Annualized  Cost 

(1999  S  M) 


Impacts 


Closures/Job 
losses 


$26.8 


S4.5 


0/0 


h.  .\SFS  and  PS\S  The  tei  hn(ilo>;\ 
options  EPA  considered  for  new  s(iur(  es 
are  identical  to  those  it  considered  for 
e.xisting  dischargers.  Engineering 
analysis  indicates  that  the  c:ost  of 
installing  pollution  control  systems 
during  new  i  onstructinn  is  less  than  t}i>' 
cost  of  retrofittinti  existing  facilities 
Because  EPA  projects  the  c  osts  tnr  lu'w 


M.iin  es  t(i  he  less  than  those  for  existing 
MUirces  and  because  limited  or  no 
iinpai  ts  are  projected  for  existing 
sources.  EPA  does  not  expect  significant 
economic  impacts  for  new  sources. 

.<  liUf'^nitfd  Stpplmaking 

d   BAT  iiiul  PSES  The  regulatory 
cnmpliaiice  costs  associated  with  the 
B.Xr  iiiitiim  and  the  P.SES  option  are  not 


projected  to  result  in  any 
postcompliance  closures.  The  Agency 
does  not  separately  present  costs  for 
direct  and  indirect  dischargers,  because 
there  are  less  than  3  indirect  dischargers 
and  data  aggregation  or  other  masking 
techniques  are  insufficient  to  avoid 
disclosure  of  information  claimed  as 
confidential  business  information. 


Table  VI. D. 4  BAT  and  PSES  Costs  and  Impacts  for  Integrated  Steelmaking 


BAT  and  PSES 


h   .V.SPS  and  PSXS  The  techihi!i,i;\ 
options  EP.-\  (  oiisidered  for  new  sdun  es 
are  identical  to  those  it  considered  tor 
e.xisting  dischargers.  Engineering 
analysis  indicates  that  the  cost  of 
installing  pollution  control  systems 
during  new  constructi(jn  is  less  than  the 


Pre-tax  capital  cost 
(1999S  M) 


Post-tax 

Total  annualized  cost 

(1999S  M) 


Impacts 


Closures/ 
Job  losses 


$175 


S3.6 


0/0 


(  list  ni  retrofitting  existing  facilities. 
Bei  ause  EPA  projects  the  costs  for  new 
sinirces  to  be  less  than  those  for  existing 
snurces  and  because  limited  or  no 
impacts  are  projected  for  existing 
sources.  EPA  does  not  expect  significant 
e(  iiniiinH  impacts  for  new  sources. 


4.  Integrated  and  Stand-alone  Hot  ming 

a.  Carbon  and  Alloy,  i.  BAT  and 
PSES  The  regulatory  compliance  costs 
associated  with  the  BAT  option  and  the 
PSES  option  are  not  projected  to  result 
in  any  postcompliance  closures. 


Table  VI. D. 5  BAT  and  PSES  Costs  and  Impacts  for  Integrated  and  Hot  ming,  Carbon 


BAT 
PSES 


Pre-tax 
capital  cost  (1999S  M) 


Post-tax 
Total  annualized  cost     — 
(19998  M) 


Impacts 


Closures/Job  losses 


$1163 
03 


S21  2 
0  1 


0/0 
0/0 


11.  XSPS  and  PS.\S  The  te(.hnolng\ 
options  EPA  considered  for  new  sDun  es 
are  identical  to  those  it  r.imsidered  tnr 
existing  dischargers.  Engineeriii-; 
analysis  indicates  that  the  cost  of 
installing  pollution  control  systems 
during  new  construction  is  lt!ss  than  thf 


I  list  of  retrofitting  existing  facilities. 
Bee  ause  EP.\  projects  the  costs  for  new 
sdurtes  to  be  less  than  those  for  existing 
sources  and  bec:ause  limited  or  no 
impacts  are  projected  for  existing 
sources.  EPA  does  not  expect  significant 
economic   impac:ts  for  new  sources. 


b.  Stainless,  i.  BAT  and  PSES.  The 
regulatory  compliance  costs  associated 
with  the  BAT  option  and  the  PSES 
option  are  not  projected  to  result  in  any 
postcompliance  closures. 


Table  VI. D. 6  BAT  and  PSES  Costs  and  Impacts  for  Integrated  and  Hot  ming,  Stainless 


BAT 


PSES 


Pre-tax 
Capital  cost  (1999S  M) 


$0  8 


Post-tax 

total  annualized  cost 

(1999$  M) 


$01 


Impacts 


Closures/Job  losses 


0/0 
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ii.  NSPS  and  PSNS.  The  technology 
options  EPA  considered  for  new  soutrces 
are  identical  to  those  it  considered  for 
existing  dischargers.  Engineering 
analysis  indicates  that  the  cost  of 
installing  pollution  control  systems 
during  new  construction  is  less  than  the 


cost  of  retrofitting  existing  facilities. 
Because  EPA  projects  the  costs  for  new 
sources  to  be  less  than  those  for  existing 
sources  and  because  limited  or  no 
impacts  are  projected  for  existing 
sources,  EPA  does  not  expect  significant 
economic  impacts  for  new  sources. 


5.  Non-Integrated  Steelmaking  and  Hot 
ming 

a.  Carbon  and  Alloy,  i.  BAT  and 
PSES.  The  regulatory-  compliance  costs 
associated  with  the  BAT  option  and  the 
PSES  option  are  not  projected  to  result 
in  any  postcompliance  closures. 


Table  VI. D. 7.— BAT  and  PSES  Costs  and  Impacts  for  Non-integrated  Steelmaking  and  Hot  ming,  Carbon  and 

Alloy 


Pre-tax 
capital  cost  (1999$  M) 


Post-tax 

total  annualized  cost 

(1999$  M) 


Impacts 


Closures-' 
Job  losses 


BAT    . 
PSES 


$19.0 
2.6 


$2.8 

04 


0/0 

0/0 


ii.  NSPS  and  PSNS.  The  technology 
options  EPA  considered  for  new  sources 
are  identical  to  those  it  considered  for 
existing  dischargers,  with  the  addition 
of  a  zero  discharge  option.  A  substantial 
number  of  recently  constructed  facilities 
have  been  able  to  achieve  zero 


discharge.  EPA  believes  the  zero 
discharge  new  source  option  would  not 
present  a  barrier  to  entry  because  as  of 
1997,  a  total  of  24  nonintegrated 
facilities  of  all  types  have  been  able  to 
achieve  zero  discharge. 


b.  Stainless,  i.  BAT  and  PSES.  The 
regulatory'  compliance  costs  associated 
with  either  BAT  option  and  the  PSES 
option  are  not  projected  to  result  in  any 
postcompliance  closures. 


Table  VI.D.8.— BAT  and  PSES  Costs  and  Impacts  for  Non-integrated  Steelmaking  and  Hot  ming,  Stainless 


Pre-tax 
capital  cost  (1999$  M) 


Post-tax 

total  annualized  cost 

(1999$  M) 


Impacts 


Closures' 
Job  losses 


BAT  1 
BAT  2 
PSES 


$0.4 
3.8 
0.0 


$0.1 

07 

002 


0/0 
0/0 


ii.  NSPS  and  PSES.  The  technology 
options  EPA  considered  for  new  soiu-ces 
are  identical  to  those  it  considered  for 
existing  dischargers,  with  the  addition 
of  a  zero  discharge  option.  A  substantial 
number  of  recently  constructed  facilities 
have  been  able  to  achieve  zero 


discharge.  EPA  believes  the  zero 
discharge  new  source  option  would  not 
present  a  barrier  to  entry  because  as  of 
1997,  a  total  of  24  nonintegrated 
facilities  of  all  types  have  been  able  to 
achieve  zero  discharge. 


6.  Steel  Finishing 

a.  Carbon  and  Alloy,  i  BAT  and 
PSES.  The  regulatory  compliance  costs 
associated  with  the  BAT  option  and  the 
PSES  option  are  not  projected  to  result 
in  any  postcompliance  closures. 


Table  VI.D.9.— BAT  and  PSES  Costs  and  Impacts  for  Steel  Finishing,  Carbon  and  Alloy 


Pre-tax 
capital  cost  (1999$  M) 


Post-tax 

total  annualized  cost 

(1999$  M) 


Impacts 


Closures/ 
Job  losses 


BAT  .. 
PSES 


$148 
6.2 


$2.9 

1  7 


0/0 

0/0 


ii.  NSPS  and  PSNS.  The  technology 
options  EPA  considered  for  new  sources 
are  identical  to  those  it  considered  for 
existing  dischargers.  Engineering 
analysis  indicates  that  the  cost  of 
installing  pollution  control  systems 
during  new  construction  is  less  than  the 


cost  of  retrofitting  existing  facilities. 
Because  EPA  projects  the  costs  for  new- 
sources  to  be  less  than  those  for  existing 
sources  and  because  limited  or  no 
impacts  are  projected  for  existing 
sources,  EPA  does  not  expect  significant 
economic  impacts  for  new  sources. 


b.  Stainless  i.  BAT  and  PSES.  The 
regulatory-  compliance  costs  associated 
with  the  BAT  option  and  the  PSES 
option  are  not  projected  to  result  in  any 
postcompliance  closures. 
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Table  Vl.D.iO.— BAT  and  PSES  Costs  and  Impacts  for  Steel  Finishing,  Stainless 


BAT 
PSES 


Pre-tax 
capital  cost  (1999S  M) 


Post-tax 

total  annualized  cost 

(1999$  M) 


Impacts 


Closures/ 
Job  losses 


$15.8 
4.2 


S02 
04 


0/0 
0/0 


ii.  NSPS  and  PSNS.  The  technology 
options  EPA  considered  for  new  sources 
are  identical  to  those  it  considered  for 
existing  dischargers.  Engineering 
analysis  indicates  that  the  cost  of 
installing  pollution  control  systems 
during  new  construction  is  less  than  thf 
cost  of  retrofitting  existing  facilities. 
Because  EPA  projects  the  costs  for  new 


sources  to  be  less  than  those  for  existing 
sources  and  because  limited  or  no 
impacts  are  projected  for  existing 
sources.  EPA  does  not  expect  significant 
economic  impacts  for  new  sources. 

7  Other  Operations. 

a.  Direct  Hediiceil  Iron.  i.  BPT  The 
regulatory  compliince  costs  associated 
w  ith  the  BPT  option  are  not  projected  to 


result  in  any  postcompliance  closures. 
The  Agency  does  not  present  costs  for 
direct  discbargers,  because  there  are 
only  2  direct  dischargers  in  this  segment 
and  data  aggregation  or  other  masking 
techniques  are  insufficient  to  avoid 
disclosure  of  information  claimed  as 
confidential  business  information. 


Table  VI.D.11  — BPT  Costs  and  Impacts  Directed  Reduced  Iron 


BPT 


Pre-tax 
capital  cost  (1999S  M) 


Post-tax 

total  annualized  cost 

(1999$  M) 


Impacts 


Closures/ 
Job  losses 


0/0 


b.  ging  i.  BPT  The  regulatory 
complian(  e  costs  associated  with  the 


BPT  option  are  not  projected  to  result  in 
any  postcompliance  closures. 

Table  VI.D.12.— BPT  Costs  and  Impacts  ging 


Pre  tax                                  Post-tax 
^„^.»=l  ^7cf  MQQQ<c  iui\         'o'al  annualized  cost 
capital  cost  (19995  M)                  (1999$  M) 

Impacts 

Closures/ 
Job  losses 

BPT                            

SOO                                     $005                                         0/0 

E.  Facility  Level  Economic  Impacts  of 
Regulatory  Options 

in  this  section,  the  Agency  evaluates 
the  second  stage  of  the  impact  analysis 
by  projecting  the  impacts  associated 
with  the  rpgulator\'  costs  for  all 
subcategories  affected  at  a  facility  or  site 
(the  terms  are  used  interchangeably), 
example,  a  fully  integrated  facility  may 
have  cokemaking.  ironmaking. 
integrated  steelmaking.  hot  forming  and 
finishing  operations,  and  the 
postcompliance  cash  flow  analysis 
reflects  the  regulator\'  costs  associated 
with  all  affected  operations  at  the  site. 
This  stage  of  the  analysis  evaluates  the 
aggregate  regulator,'  r:osts  and  impacts 
upon  each  facility,  which  may  he 
subject  to  the  proposed  rule  and  incur 
compliance  costs  in  multiple 
subcategories. 

The  incorporation  of  the  aggregate 
regulatory  costs  based  upon  the 
proposed  options  across  all 
subcategories  into  the  postcompliance 
cash  flow  analysis  does  not  generate  any 


additional  projected  facility  closures 
(one  facility  closure  was  projected  in  the 
first  stage  of  analysis — see  Section 
VI.D.l).  The  Agency  conducted  the 
facility  level  analysis  both  with  and 
without  allowing  for  potential  cost 
passthrough  and  the  results  are 
unchanged.  The  Agency  determines  the 
set  of  proposed  options  across  all 
subcategories  to  be  economically 
achievable. 

F.  Finn  Level  Impacts 

In  this  section,  the  Agency  evaluates 
the  economic  impacts  of  the  regulator*' 
options  to  the  firms  that  own  the 
facilities  potentially  subject  to  this 
proposed  rule.  EPA  evaluates  the  third 
stage  of  the  impact  analysis  by 
incorporating  the  regulatory  costs  borne 
by  each  facility  into  the  financial  status 
of  the  firm  that  owns  the  facility  or 
multiple  facilities,  example,  if  a 
company  owns  an  integrated  facility,  a 
stand-alone  cokt;  facility,  and  a  stand- 
alone finishing  facility,  the  aggregate 
regulator}'  costs  for  all  three  facilities 


are  added  to  the  baseline  or 
precompliance  financial  conditions  of 
the  firm  as  reflected  by  the  firm  income 
statement  and  balance  sheet.  The 
Agency  then  calculates  the 
postcompliance  Altman  Z-score  and 
checks  for  changes  in  financial  status 
from  good  or  indeterminate  to  distressed 
with  any  such  changes  to  be  considered 
impacts. 

In  any  combination  of  costs  that 
includes  the  adoption  of  the  BAT  option 
for  carbon  and  alloy  steel  segment  of  the 
integrated  and  stand-alone  hot  forming 
subcategory,  the  Agency  projects  the 
financial  health  of  at  least  one  multiple 
facility  firm  to  deteriorate  from 
indeterminate  to  financially  distressed. 
A  financially  distressed  company  may 
have  significant  difficulties  raising  the 
capital  needed  to  comply  with  the 
proposed  rule,  which  can  lead  to  the 
sale  of  assets,  likelihood  of  bankruptcy, 
or  the  loss  of  financial  independence. 
The  one  or  more  firms  that  are  projected 
to  be  impacted  have  a  current  work 
force  numbering  in  the  several 


thousands.  In  contrast,  any  combination 
of  costs  that  does  not  include  adoption 
of  the  BAT  option  for  the  carbon  and 
alloy  steel  segment  of  the  integrated  and 
stand-alone  hot  forming  subcategory, 
the  Agency  projects  no  firms  to 
experience  an  impact. 

The  Agency  projected  only  one 
postcompliance  facility  closure  in  the 
facility-level  analysis  for  the  entire 
proposed  rule.  This  result  indicates  the 
viability  of  virtually  all  facilities  as 
going  concerns.  The  firm  level  analysis 
projects  at  least  one  firm  may  be 
financially  distressed  postcompliance. 
Given  the  continued  viability  of 
virtually  all  facilities  including  those  in 
the  carbon  and  alloy  steel  segment  of 
the  integrated  and  stand-alone  hot 
forming  subcategory,  EPA  expects  that  a 
financially  distressed  firm  would 
respond  to  the  financial  distress  by 
selling  assets.  The  sale  of  assets  (such  as 
a  facility)  may  include  the  continued 
operation  by  the  purchasing  firm, 
resulting  in  limited  job  losses  or 
secondary  impacts.  The  Agency 
determines  the  set  of  proposed  options 
across  all  subcategories  to  be 
economically  achievable. 

G.  Community  Impacts 

The  Agency  evaluates  commimity 
impacts  by  examining  the  potential 
increase  in  county  or  metropolitan 
statistical  area  (MSA)  unemployment. 
The  Agency  assumes  all  employees  of 
the  affected  facilities  reside  in  the 
county  (if  the  county  is  not  part  of  a 
larger  metropolitan  area)  or 
metropolitan  area  in  which  the  facilities 
are  located.  In  the  case  of  the  single 
facility  closure/firm  associated  with  the 
by-product  cokemaking  BAT  options  3 
and  4,  the  impacts  increase  the  coimty 
unemployment  rate  by  0.6  percent. 

In  the  case  of  the  BAT  option  for  the 
carbon  and  alloy  steel  segment  of  the 
integrated  and  stand-alone  hot  forming 
subcategory,  the  Agency  examines  the 
effects  if  the  one  or  more  firms  that 
become  financially  distressed  lay  off  all 
of  its  workers,  which  corresponds  to  a 
worst  case  scenario.  The  one  or  more 
distressed  firms  have  multiple  facilities 
in  various  locations.  The  Agency 
assumes  all  employees  of  each  affected 
facility  reside  in  the  county  or 
metropolitan  area  in  which  the  facility 
is  located.  The  resulting  impacts  range 
from  increasing  the  metropolitan 
unemployment  rate  by  less  than  0.1 
percentage  points  to  increasing  the 
metropolitan  unemployment  rate  by  2.1 
percentage  points,  depending  on  the 
size  of  the  affected  community,  the  size 
of  the  affected  facility  and  the  prevailing 
unemployment  rate.  Although  the 
Agency  recognizes  that  an  increase  in 


community  level  unemployment  of  2.1 
percentage  points  would  be  significant, 
the  Agency  believes  the  actual 
community  impacts  associated  with  the 
one  or  more  distressed  firms  would  be 
much  less  than  the  worst  case  scenario 
presented  here,  given  the  results  of  the 
firm  level  analysis  described  above  in 
Section  VI. F  and  the  opportunity  for 
financially  distressed  firms  to  sell, 
rather  than  close,  a  viable  facility. 

H.  ejgn  Trade  Impacts 

The  Agency  evaluates  the  potential 
for  foreign  trade  impacts  by  application 
of  the  market  model.  The  aggregate 
regulator^'  compliance  costs  are 
incorporated  to  estimate  the 
postcompliance  impacts.  If  the  proposed 
set  of  options  is  adopted,  the  analysis 
indicates  0.23  to  0.25  percent  decrease 
in  exports  (decreases  of  $9.2  million  to 
$9.9  miUion)  and  0.11  to  0.12  percent 
increase  in  imports  (increases  of  $7.5 
million  to  $8.1  million). 

/.  Small  Business  Analysis 

Based  upon  information  provided  in 
the  Collection  of  1997  Iron  and  Steel 
Industry  Data  (Section  308  Survey),  the 
Agency  was  able  to  reasonably 
determine  the  appropriate  SIC 
classification  for  each  company.  EPA 
applied  the  relevant  SBA  size  standard 
for  each  SIC  to  determine  whether  each 
company  was  to  be  considered  a  small 
entity.  SBA  has  recently  finalized  size 
standards  for  each  NAICS  industry'; 
however,  EPA  determined  that  no 
companies  change  classification  under 
the  new  NAICs  standards.  The  SIC 
classifications  observed  were 
predominanUy  SICs  3312,  3316  and 
3317,  with  a  number  of  other  industries 
also  reported.  The  relevant  size 
standards  varied  from  500  to  1500 
employees,  and  included  a  few  revenue 
based  standards.  EPA  identified  an 
estimated  34  small  entities  that  may  be 
affected  by  the  rule  among  the  estimated 
115  total  companies  potentially  affected 
by  the  rule.  EPA  has  fully  evaluated  the 
economic  achievability  of  the  proposed 
rule  to  affected  small  entities.  The 
economic  achievability  analysis  was 
conducted  using  a  discounted  cash  flow 
approach  for  the  facility  analysis  and 
the  Altman  Z  test  for  the  firm  analysis 
(for  a  full  discussion,  see  Section  Vl.C). 
EPA  projects  that  one  small  entity  (a 
firm  owning  a  single  facility)  may  incur 
an  impact  such  as  facility  closure  or 
firm  failure.  Further,  for  small  entities, 
EPA  examined  the  compliance  cost  to 
revenue  ratio  to  identify  any  other 
potential  impacts  of  the  rule  upon  small 
entities.  Using  the  most  stringent  set  of 
co-proposed  options.  EPA  has 
determined  that  the  range  is  between  0 


and  1.91  percent  with  only  three  entities 
experiencing  an  impact  of  greater  than 

1%. 

/.  Cost-Benefit  Analysis 

The  Agency  estimates  the  total 
monetized  social  costs  of  the  proposed 
rule  range  between  $56.5  million  and 
$61.4  million  and  the  total  monetized 
social  benefits  range  between  $1.1 
million  and  $2.7  million. 

K.  Cost-Effectiveness  Analysis 

This  section  provides  the  cost- 
effectiveness  analysis  of  the  BAT  and 
PSES  regulatory  options  by  subcategory. 
The  cost-effectiveness  analysis 
compares  the  total  annualized  cost 
incurred  for  a  regulatory  option  to  the 
corresponding  effectiveness  of  that 
option  in  reducing  the  discharge  of 
pollutants. 

Cost-effectiveness  calculations  are 
used  during  the  development  of  effluent 
limitations  guidelines  and  standards  to 
compare  the  efficiency  of  one  regulatory 
option  in  removing  pollutants  to 
another  regulaton,'  option.  Cost- 
effectiveness  is  defined  as  the 
incremental  annual  cost  of  a  pollution 
control  option  in  an  industry 
subcategor\'  per  incremental  pollutant 
removal.  The  increments  are  considered 
relative  to  another  option  or  to  a 
benchmark,  such  as  existing  treatment. 
In  cost-effectiveness  analyses,  pollutant 
removals  are  measured  in  toxicity 
normalized  units  called  "pound- 
equivalents."  The  cost-effectiveness 
value,  therefore,  represents  the  unit  cost 
of  removing  an  additional  pound- 
equivalent  (lb.  eq.)  of  pollutants.  In 
general,  the  lower  the  cost-effectiveness 
value,  the  more  cost-efficient  the 
regulation  will  be  in  removing 
pollutants,  taking  into  account  their 
toxicity.  While  not  required  by  the 
Clean  Water  Act.  cost-effectiveness 
analysis  is  a  useful  tool  for  evaluating 
regulatory'  options  for  the  removal  of 
toxic  pollutants.  Cost-effectiveness 
analysis  does  not  take  into  account  the 
removal  of  conventional  pollutants  (e.g., 
oil  and  grease,  biochemical  oxygen 
demand,  and  total  suspended  solids). 

the  cost-effectiveness  analysis,  the 
estimated  pound-equivalents  of 
pollutants  removed  were  calculated  by 
multiplying  the  number  of  pounds  of 
each  pollutant  removed  by  the  toxic 
weighting  factor  for  each  pollutant.  The 
more  toxic  the  pollutant,  the  higher  will 
be  the  pollutant's  toxic  weighting  factor: 
accordingly,  the  use  of  pound- 
equivalents  gives  correspondingly  more 
weight  to  pollutants  with  higher 
toxicity.  Thus,  for  a  given  expenditure 
and  pounds  of  pollutants  removed,  the 
cost  per  pound-equivalent  removed 
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would  be  lower  when  more  highh'  tdxii 
pollutants  are  removed  than  if 
pollutants  of  lesser  toxicity  are 
removed.  Annual  costs  for  all  cost- 
effectiveness  analyzes  are  reporteii  in 
1981  dollars  so  that  comparisons  of 
cost-effectiveness  mav  be  made  with 


regulations  for  other  industries  that 
were  issued  at  different  times. 

I    Cokemaking 

a.  Bv-pro(lui:t  Cokemaking.  i.  BAT. 
The  first  three  BAT  options  for  this 
segment  displav  significant  incremental 


pollutant  reductions  (as  measured  in  lb- 
equivalents).  BAT  option  4  results  in 
ver\'  limited  additional  pollutant 
removals  beyond  BAT  option  3  with 
ven,'  substantial  increases  in  capital  and 
total  annualized  costs. 


Table  VI.K.i  BAT  Removals  and  Cost-Effectiveness  for  By-product  Cokemaking 


OPTION 


1 

2 

3 
4 


Pre-tax  total 

Incremental 

annualized 

Removals 

cost  effective- 

cost 

(Ib-eq) 

ness 

(1999$  M) 

(1981$/lb-eq) 

$0.9 

56,300 

$10 

4.4 

71,200 

134 

8.9 

147.600 

35 

15.8 

147.700 

38,300 

Average  cost 
effectiveness 
(1981$/lb-eq); 


$10 
36 
35 
63 


ii.  PSES  All  PSES  options  result  in 
significant  removals  with  PSES  option  1 
imposing  verv  low  incremental  costs. 
PSES  option  2  imposing  moderate 


incremental  costs,  PSES  option  3 
providing  verv  substantial  removals 
with  relatively  modest  incremental 
C(_)sts,  and  PSES  option  4  providing 


limited  additional  removals  with  higher 
incremental  costs. 


Table  VI.K.2  PSES  Removals  and  Cost-Effectiveness  for  By-product  Cokemaking 


OPTION 


Pre-tax  total 
annualized 

cost 
(1999$  M) 


Removals 
(Ib-eq) 


Incremental 
cost  effective- 
ness (1981$/ 
Ib-eq) 


Average  cost 
effectiveness 
(1981$/lb-eq); 


1     

$03 
23 
5.2 
8.8 

3,400 

5,600 

48,500 

51,400 

$52 

527 

39 

729 

$52 

2   

3  

4   

240 

62 

100 

b,  .\on-rprnver\'  Cokf^mnking  i   BAT 
and  PSES  The  Agenc\'  is  evaluating  a 
technology  option  for  the  \on-recover\' 
Cokemaking  Segment  which  is  based  on 
zero  discharge  for  BAT  and  PSES  and  is 
estimated  to  have  no  associated 
reguldtor\'  compliance  costs  as  all 
existing  non-recoverv  cokemakintz 


td(  ilities  achieve  the  zero  discharge 
limitation.  .\s  a  result,  a  cost- 
effectiveness  analvsis  cannot  be 
lonstructed  for  this  segment. 

2.  Ironnidking 

a.  BAT  and  PSES  The  evaluated  BAT 
option  yields  substantial  removals  with 
relatively  low  compliance  costs.  The 


Agency  does  not  separately  present 
results  for  direct  and  indirect 
dischargers,  because  there  are  fewer 
than  3  indirect  dischargers  and  data 
aggregation  or  other  masking  techniques 
are  insufficient  to  avoid  disclosure  of 
information  claimed  as  confidential 
business  information. 


Table  VI.K.S  BAT  and  PSES  Removals  and  Cost-Effectiveness  for  Ironmaking 


Pre-tax  total 

Incremental 

annualized 

Removals 

cost  effective- 

cost 

(Ib-eq) 

ness  (1981$/ 

(1999$  M) 

Ib-eq) 

BAT  and  PSES 


$56 


63,200 


$52 


3,  Integrated  Steelmaking 

d.  BAT  and  PSES  The  evaluated  DAT 
option  yields  substantial  removals  with 
relatively  low  compliance  cost.s  Thf 


.■\genc;v  does  not  separatelv  present 
results  fur  direct  and  indirect 
dischargers,  because  there  are  less  than 
<  indire(  t  disc  hargers  and  data 


aggregation  or  other  masking  techniques 
are  insufficient  to  avoid  disclosure  of 
information  claimed  as  confidential 
business  information. 
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Table  VI.K.4 — BAT  and  PSES  Removals  and  Cost  Effectiveness  for  Integrated  Steelmaking  Subcategory 


Pre-tax  total 

[   1 

annualized 

Removals 

cost 

(Ib-eq) 

(1999$  M) 

Incremental 
cost  effec- 
tiveness 
(1981  $/lb- 

eq) 


BAT  and  PSES 


$50 


102,600 


$29 


I 

4.  Integrated  and  Stand-Alone  Hot  ming      substantial  removals  with  moderate 

a.  Carbon  and  Alloy,  i.  BAT  and  compliance  costs.  The  evaluated  PSES 

PSES.  The  evaluated  BAT  option  yields 


option  yields  very  limited  removals 
with  a  relativelv  low  costs. 


Table  VI.K.5— BAT  and  PSES  Removals  and  Cost-Effectiveness,  Integrated  and  Stand-Alone  Hot  ming. 

Carbon  and  Alloy 


Pre-tax  total 
annualized 

cost 
(1999S  M) 


Removals 
(Ib-eq) 


Incremental 
cost  effec- 
tiveness 
(198l$/lb- 
eq) 


BAT  .. 
PSES 


$286 

0  1 


87.200 
100 


S191 
319 


b.  Stainless,  i.  BAT  and  PSES.  There 
were  no  directly  discharging  facilities 
identified  in  the  EPA  survey.  The 
evaluated  PSES  option  yields  extremely 
limited  removals  with  a  relatively  low 
costs. 


5,  Nonintegrated  Steelmaking  and  Hot 
ming 

a.  Carbon  and  Alloy,  i.  BAT  and  PSES 
The  evaluated  BAT  option  yields 
substantial  removals  with  relatively  low 
compliance  costs.  The  evaluated  PSES 


option  yields  very  small  removals  with 
modest  compliance  costs. 


Table  VI.K.6 — BAT  and  PSES  Removals  and  Cost-Effectiveness,  Integrated  and  Stand-alone  Hot  ming, 

Stainless 


Pre-tax  total 
annualized 

cost 
(1999S  M) 


Removals 
(Ib-eq) 


Incremental 
cost  effec- 
tiveness 
(198lS,1b- 
eq) 


BAT  . 
PSES 


$0.2 


10 


$12  000 


5.  Nonintegrated  Steelmaking  and  Hot 
ming 

a.  Carbon  and  Alloy,  i.  BAT  and 
PSES.  The  evaluated  BAT  option  yields 


substantial  removals  with  relatively  low 
compliance  costs.  The  evaluated  PSES 
option  yields  very  small  removals  with 
modest  compliance  costs. 


Table  VI.K.7 — BAT  and  PSES  Removals  and  Cost-Effectiveness,  Nonintegrated  Steelmaking  and  Hot  ming, 

Carbon  and  Alloy 


I  Pre-tax  total 
annualized 

cost 
(1999$  M) 


Removals 
(Ib-eq) 


Incremental 
cost  effec- 
tiveness 
(1981  S/lb- 
eqi 


BAT  .. 
PSES 


S42 
0.6 


39,100 
40 


$62 

9,200 


b.  Stainless.s  i.  BAT  and  PSES. 


The  evaluated  BAT  1  and  PSES  1 
options  both  yield  substantial  removals 


with  relatively  low  compliance  costs. 
while  the  BAT  2  options  yields  very 
limited  removals  with  substantial  costs. 
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Table  VI  K  8— BAT  and  PSES  Removals  and  Cost-Effectiveness  Nonintegrated  Steelmaking  and  Hot  ming, 

Stainless 

□  „  .-    .„.„!                            Cost  effec- 

Pre-tax  total                                tlveness 

annualized        Removals        MQfli«/ih 

cost                (Ib-eq)           SnJ^L 

(1999$  M)                                ^J^S 

bat  1                                                     

$0.1                 1,873                   $35 

bat  2                                 

0.9                 1,874  ;          440.000 

PSES  1   

0.03                1.501                      11 

6.  Steel  Finishing 

a.  Carbon  and  Allov  i.  BAT  and 
PSES 


The  evaluated  BAT  option  yields 
substantial  removals  with  relatively  low 
complidnc;e  costs.  The  evaluated  PSES 


option  yields  very  small  removals  with 
modest  compliance  costs. 


Table  VI.K.9— BAT  and  PSES  Removals  and  Cost-Effectiveness,  Steel  Finishing,  Carbon  and  Alloy 


Pre-tax  total 
annualized 

cost 
(1999$  M) 


Removals 
(Ib-eq) 


Incremental 
cost  effec- 
tiveness 
(1981  $/lb- 
eq) 


BAT 
PSES 


$3.5 
1.9 


16,600 
400 


$126 
2,900 


b.  Stainless. 


i.  BAT  and  PSES 

The  evaluated  BAT  option  yields 
substantial  removals  with  very  low 


compliance  costs.  The  evaluated  PSES 
option  yields  limited  removals  with 
modest  compliance  costs. 


Table  VI.K.IO— BAT  and  PSES  Removals  and  Cost-Effectiveness,  Steel  Finishing,  Stainless 


Pre-tax  total 
annualized 

cost 
(1999$  M) 


Removals 
(Ib-eq) 


Incremental 
cost  effec- 
tiveness 
(1981  $/lb- 
eq) 


BAT 
PSES 


$0.2 
06 


69,700 
650 


$2 
525 


7.  Other  Operations 

The  Aoency  is  evaluating  technology 
options  for  Direct  Reduced  Ironmaking 
and  ging  segments  for  the  control  of 
only  conventional  parameters  at  BPT 
(see  Section  VI. L).  The  .Agency  is 
evaluating  a  technology  option  for  the 
Briquetting  Segment  which  is  based  on 
zero  discharge  and  is  estimated  to  have 
no  associated  regulator*'  compliance 
costs.  .\s  a  result,  a  cost-effectiveness 
analysis  cannot  be  constructed  for  these 
segments. 

L.  Cost-Reasonableness  Analysis 

As  stated  in  Section  VI. K,  the  Agency 
is  evaluaHng  technology  options  for  the 
Direct  Reduced  Ironmaking  and  ging 
segments  of  the  Other  Operations 
Subcdtegorv  for  the  control  of  only 
conventional  parameters  at  BPT.  CWA 
Section  304(b)(1)(B)  requires  a  cost- 
reasonableness  assessment  for  BPT 
liuiitatious.  In  determining  BPT 


limitations.  EPA  must  consider  the  total 
cost  of  treatment  technologies  in 
relation  to  the  effluent  reduction 
benefits  achieved  by  such  technology. 
This  inquiry  does  not  limit  EPA's  broad 
discretion  to  adopt  BPT  limitations  that 
are  achievable  with  available  technology 
unless  the  required  additional 
reductions  are  wholly  out  of  proportion 
to  the  costs  of  achieving  such  marginal 
reduction. 

The  cost-reasonableness  ratio  is 
average  cost  per  pound  of  pollutant 
removed  by  a  BPT  regulatory  option. 
The  cost  component  is  measured  as  pre- 
tax total  annualized  costs  (1999$).  In 
this  case,  the  pollutants  removed  are 
conventional  pollutants  although  in 
some  cases,  removals  may  include 
priority  and  nonconventional 
pollutants,  the  Direct  Reduced 
ironmaking  segment,  the  evaluated  BPT 
option  1  removes  approximately  800 
pounds  of  conventional  pollutants  with 


a  cost-reasonableness  ratio  of  $6.  the 
ging  segment,  the  evaluated  BPT  option 
1  removes  approximately  500  pounds  of 
conventional  pollutants  with  a  cost- 
reasonableness  ratio  of  $15.  EPA 
considers  the  cost-reasonableness  ratio 
to  be  acceptable  and  the  proposed 
option  to  be  cost-reasonable  in  both 
segments. 

VII.  Water  Quality  Analysis  and 
Environmental  Benefits 

EPA  evaluated  the  environmental 
benefits  of  controlling  the  discharges  of 
60  priority  and  nonconventionaf 
pollutants  from  iron  and  steel  facilities 
to  surface  waters  and  POTWs  in 
national  analyses  of  direct  and  indirect 
discharges.  A  total  of  125  analytes  were 
found  in  iron  and  steel  effluents. 
Ambient  water  quality  criteria  (AWQC) 
or  toxicity  profiles  are  established  for  60 
of  those  analytes.  Discharges  of  these 
pollutants  into  freshwater  and  estuarine 
ecosystems  may  alter  aquatic  habitats, 


adversely  affect  aquatic  biota,  and 
adversely  impact  human  health  through 
the  consumption  of  contaminated  fish 
and  drinking  water. 

Furthermore,  these  pollutants  may 
also  interfere  with  POTW  operations  in 
terms  of  inhibition  of  activated  sludge 
or  biological  treatment  and 
contamination  of  sewage  sludges, 
thereby  limiting  the  methods  of  disposal 
for  sewage  sludge  and  the  PGTW's  costs 
(though,  as  noted  below,  there  is  no 
evidence  of  this  for  this  sector).  Most  of 
these  pollutants  have  at  least  one  known 
toxic  effect  (human  health  carcinogen 
and/or  systemic  toxicant  or  aquatic 
toxicant).  In  addition,  many  of  these 
pollutants  bioaccumulate  in  aquatic 
organisms  and  persist  in  the 
environment. 

The  Agency  did  not  evaluate  the 
effects  of  conventional  pollutants 
discharged  from  iron  and  steel  mills  on 
aquatic  life  and  human  health  because 
of  a  lack  of  quantitative  AWQC.  EPA  did 
not  evaluate  the  effects  of  conventional 
pollutants  on  POTWs  because  POTWs 
are  designed  to  treat  these  pollutants. 
However,  the  discharge  of  a 
conventional  polluteuit  such  as  total 
suspended  solids  (TSS)  or  oil  &  grease 
can  have  adverse  effects  on  aquatic  life 
and  the  environment,  example,  habitat 
degradation  can  result  from  increased 
suspended  particulate  matter  that 
reduces  light  penetration,  and  thus 
primary  productivity,  or  from 
accumulation  of  suspended  particles 
that  alter  benthic  spawning  grounds  and 
feeding  habitats. 

Oil  and  grease  produce  toxic  effects 
on  aquatic  organisms  [i.e.,  fish, 
Crustacea,  larvae  and  eggs,  gastropods, 
bivalves,  invertebrates,  and  flora).  The 
marine  larvae  and  benthic  invertebrates, 
appear  to  be  the  most  intolerant  of 
petroleum  products,  particularly  the 
water-soluble  compounds,  at 
concentrations  ranging  from  0.1  ppm  to 
25  ppm  and  1  ppm  to  6,100  ppm, 
respectively.  However,  since  oil  and 
grease  is  not  a  definitive  chemical 
category,  but  instead  includes  many 
organic  compounds  with  varying 
physical,  chemical,  and  toxicological 
prqperties,  it  is  difficult  for  EPA  to 
establish  a  numerical  criterion  which 
would  be  applicable  to  all  types  of  oil 
and  grease,  this  reason,  EPA  does  not 
model  the  effects  of  oil  and  grease  on 
the  environment. 

Of  a  total  of  254  iron  and  steel 
facilities,  EPA  evaluated  150  facilities, 
of  which  103  are  direct  wastewater 
dischargers  that  discharge  up  to  60 
pollutants  to  77  receiving  streams  and 
47  are  indirect  wastewater  dischargers 
discharging  up  to  60  pollutants  to  43 
receiving  streams.  EPA  did  not  evaluate 


56  facilities  with  zero  discharge  or  48 
facilities  for  which  EPA  had  insufficient 
data  to  conduct  the  water  quality 
analysis.  To  estimate  some  of  the 
benefits  from  the  improvements  in 
water  quality  expected  to  result  from 
this  rule,  instream  concentration 
estimates  cire  modeled  and  then 
compared  to  aquatic  life  and  human 
health  ambient  water  quality  criteria 
(AWQC)  guidance  documents  published 
by  EPA  or  to  toxic  effect  levels.  States 
often  consult  these  water  quality  criteria 
guidance  documents  when  adopting 
water  quality  criteria  as  part  of  their 
water  quality  standards.  However, 
because  those  State-adopted  criteria 
may  vary,  for  this  analysis  EPA  used  the 
nationwide  criteria  guidance  as  the 
representative  values  for  the  particular 
pollutants.  EPA  also  modeled  the  effects 
of  iron  and  steel  discharges  on  POTWs. 
Results  of  the  of  the  150  facilities  were 
extrapolated  to  the  national  level  of  198 
dfrect  and  indirect  dischargers,  using 
the  statistical  methodology  for 
estimating  costs,  loads,  and  economic 
impacts. 

Since  at  least  20%  of  the  iron  and 
steel  facilities  discharge  in  multiple 
waste  subcategories,  and  many 
waterbody  reaches  receive  discharges 
from  more  than  one  iron  and  steel 
facility,  EPA  chose  to  perform  the 
environmental  assessment  analyses  on  a 
reach-by-reach  basis.  The  reach-by- 
reach  basis  has  the  advantage  over  a 
subcategory-specific  basis  in  that  it 
more  accurately  predicts  the  overall 
effects  of  the  rule  on  the  environment. 

In  addition,  EPA  reviewed  the  CWA 
section  303(d)  lists  of  impaired 
waterbodies  developed  by  States  in 
1998  and  noted  that  at  least  17 
waterbodies,  identified  with  industrial 
point  sources  as  a  potential  soiu-ce  of 
impairment,  receive  direct  discharges 
from  iron  and  steel  facilities  (and  other 
sources).  EPA  also  identified  12 
waterbodies  with  fishing  advisories  for 
iron  and  steel  pollutants  of  concern 
(mercury)  that  receive  direct  discharges 
from  iron  and  steel  facilities  (and  other 
sources). 

EPA  expects  a  variety  of  human 
health,  environmental,  and  economic 
benefits  to  result  from  reductions  in 
effluent  loadings  (see  Environmental 
Assessment  of  the  Proposed  Effluent 
Guidelines  for  the  Iron  and  Steel 
Industry,  (Envirorunental  Assessment)). 
In  particular,  the  benefits  assessment 
addresses  the  following  benefit 
categories:  (a)  Human  health  benefits 
due  to  reductions  in  excess  cancer 
cases;  (b)  human  health  benefits  due  to 
reductions  in  lead  exposure;  (c)  human 
health  benefits  due  to  reductions  in 
noncarcinogenic  hazard  (systemic);  (d) 


ecological  and  recreational  benefits  due 
to  improved  water  quality  with  respect 
to  toxic  pollutants;  and  (e)  benefits  to 
POTWs  from  reductions  in  interference, 
pass  through,  and  biosolid 
contamination,  and  elimination  of  some 
of  the  efforts  associated  with 
establishing  local  pretreatment  limits. 

A.  Reduced  Human  Health  Cancer  Risk 

EPA  expects  that  reduced  loadings  to 
surface  waters  associated  with  the 
proposed  rule  would  reduce  excess 
cancer  cases  by  approximately  0.01  per 
year  with  estimated  monetized  benefits 
of  524,000  to  $126,000  ($1997).  These 
estimated  benefits  are  attributable  to 
reducing  the  cancer  risks  associated 
with  consuming  contaminated  fish 
tissue.  EPA  developed  these  benefit 
estimates  by  applying  an  existing 
estimate  of  the  value  of  a  statistical  life 
to  the  estimated  number  of  excess 
cancer  cases  avoided.  The  estimated 
range  of  the  value  of  a  statistical  life 
used  in  this  analysis  is  52.4  million  to 
512.6  million  (51997).  EPA's  SAB 
recently  recommended  that  \'SL's  be 
adjusted  downward  using  a  discount 
factor  to  account  for  latency  in  cases 
(such  as  cancer)  where  there  is  a  lag 
between  exposure  and  mortality.  This 
was  not  done  in  the  current  analysis 
because  EPA  requires  more  information 
to  estimate  latency  periods  associated 
with  cancers  caused  by  Iron  and  Steel 
pollutants,  example,  the  risk 
assessments  for  several  pollutants  are 
based  on  data  from  animal  bioassays; 
these  data  are  not  sufficiently  reliable  to 
estimate  a  latency  period  for  humans. 
Extrapolating  the  results  to  the  national 
level  results  in  a  0.02  cancer  case 
reduction  and  a  monetized  benefit  of 
548,000  to  5252,000. 

B.  Reduced  Lead  Health  Risk 

the  proposed  rule,  EPA  expects  that 
reduced  loadings  to  surface  waters  from 
iron  and  steel  discharges  will  reduce 
lead  levels  in  those  waters.  Under  the 
proposed  treatment  levels,  the  ingestion 
of  lead-contaminated  fish  tissues  by 
recreational  and  subsistence  anglers 
would  be  reduced  at  79  waterbodies. 
Because  elevated  blood  lead  levels  can 
cause  intellectual  impairment  in 
exposed  children  0  to  6  years  of  age, 
benefits  to  the  at-risk  child  populations 
are  quantified  by  estimating  the  reduced 
potential  IQ  point  loss.  Benefits  from 
reduced  adult  and  neonatal  mortalitv 
are  also  estimated.  The  benefits  are 
quantified  and  monetized  using 
methodologies  developed  in  the 
Retrospective  Analysis  of  the  Clean  Air 
Act  (Final  Report  to  Congress  on 
Benefits  and  Costs  of  the  Clean  Air  Act, 
1970  tn  iqqO:  EPA  41 0-R-9 7-002).  EPA 
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estimates  that  this  proposed  regulation 
would  reduce  cases  of  these  adverse 
health  effects;  the  total  benefit  for  these 
reductions  would  be  approximately 
S0.62  to  SO  98  million  (S1997). 
Extrapolating  the  results  to  the  national 
level  results  in  monetized  benefits  of 
S0.64  to  SI. 01  million  (S1997)  due  to 
reduced  ingestion  of  lead-contaminated 
fish  tissues  at  104  waterbodies. 

C.  Reduced  Noncarcinogenic  Human 
Health  Hazard 

Exposure  to  toxic  substances  poses 
risk  of  systemic  and  other  effects  to 
humans,  including  effects  on  the 
circulatory,  respiratory  or  digestive 
systems  and  neurological  and 
developmental  effects.  This  proposed 
rule  is  expected  to  generate  human 
health  benefits  bv  reducing  exposure  to 
these  substances,  thus  reducing  the 
hazards  of  these  associated  effects.  EPA 
expects  that  reduced  loadings  to  surface 
waters  would  reduce  the  number  of 
persons  potentially  exposed  to 
noncarcinogenic  effects,  due  to 
consumption  of  contaminated  fish 
tissue,  by  approximately  900  people  for 
both  the  sample  set  and  the  national 
extrapolation  of  iron  and  steel  facilities. 
Presently  EPA  does  not  have  a 
methodology  for  monetizing  these 
benefits. 

D  Improved  Ecological  Conditions  and 
Recreational  Activity 

EPA  expects  this  proposed  rule  to 
generate  environmental  benefits  bv 
improving  water  quality  There  is  a 
wide  range  of  benefits  associated  with 
the  maintenance  and  improvement  of 
water  quality  These  benefits  include 
use  values  [e.g..  recreational  fishing), 
ecological  values  {eg  .  preservation  of 
habitat),  and  passive  use  (intrinsic) 
values,  example,  water  pollution  might 
affect  the  quality  of  the  fish  and  wildlife 
habitat  provided  by  water  resources, 
thus  affecting  the  species  using  these 
resources.  This  in  turn  might  affect  the 
quality  and  value  of  recreational 
experiences  of  users,  such  as  anglers 
fishing  in  the  affected  streams.  EPA 
considers  the  value  of  the  recreational 
fishing  benefits  and  intrinsic  benefits 
resulting  from  this  proposed  rule,  but 
does  not  evaluate  the  other  types  of 
ecological  and  environmental  benefits 
(eg.,  increased  assimilative  capacity  of 
the  receiving  stream,  protection  of 
terrestrial  wildlife  and  birds  that 
consume  aquatic  organisms,  and 
improvements  to  other  recreational 
activities,  such  as  swimming,  boating, 
water  skiing,  and  wildlife  observation) 
due  to  data  limitations. 

Modeled  end-of-pipe  pollutant 
loadings  are  estimated  to  decline  bv 


about  22  percent,  from  227  million 
pounds  per  year  under  current 
conditions  to  177  million  pounds  per 
vear  under  this  proposed  rule  (from  253 
million  pounds  per  year  down  to  198 
million  pounds  per  year  on  a  national 
level).  The  analysis  comparing  modeled 
instream  pollutant  concentration  to 
AWQC  estimates  that  current  discharge 
loadings  result  in  excursions  at  44 
streams  receiving  the  discharge  from 
iron  and  steel  facilities.  The  proposed 
rule  would  reduce  excursions  to  41 
receiving  streams.  The  number  of 
receiving  streams  with  excursions 
would  be  reduced  from  55  to  51  streams 
at  the  national  level. 

EPA  estimates  that  the  annual 
monetized  recreational  benefits  to 
anglers  associated  with  the  expected 
changes  in  water  quality  range  from 
S188,000  to  $671,000  ($1997). 
Monetized  benefits  extrapolated  to  the 
national  level  are  $252,000  to  $900,000 
($1997).  EPA  evaluates  these 
recreational  benefits  by  applying  a 
model  that  considers  the  increase  in 
value  of  a  "contaminant-free  fishery"  to 
recreational  anglers  resulting  from  the 
elimination  of  all  pollutant 
concentrations  in  excess  of  AWQC  at  3 
of  the  44  receiving  streams  (4  of  the  55 
receiving  .streams  on  a  national  level). 
The  monetized  value  of  impaired 
recreational  fishing  opportunity  is 
estimated  by  first  calculating  the 
baseline  value  of  the  receiving  stream 
using  a  value  per  person  day  of 
recreational  fishing,  and  the  number  of 
person-days  fished  on  the  receiving 
stream.  The  value  of  improving  water 
quality  in  this  fishery,  based  on  the 
increase  in  value  to  anglers  of  achieving 
contaminant-free  fishing,  is  then 
calculated. 

In  addition,  EPA  estimates  that  the 
annual  monetized  intrinsic  benefits  to 
the  general  public,  as  a  result  of  the 
same  improvements  in  water  quality, 
range  from  at  least  $94,000  to  $336,000 
($1997)  for  the  sample  set  and  from  at 
least  $126,000  to  $450,000  ($1997)  at 
the  extrapolated  national  level.  These 
intrinsic  benefits  are  estimated  as  half  of 
the  recreational  benefits  and  may  be 
under  or  overestimated. 

E.  Effect  on  POTW  Operations 

EPA  considers  two  potential  sources 
of  benefits  to  POTWs  from  this 
proposed  regulation.  (1)  Reductions  in 
the  likelihood  of  interference,  pass 
through,  and  biosolid  contamination 
problems:  and  (2)  reductions  in  costs 
potentially  incurred  by  POTWs  in 
analyzing  toxic  pollutants  and 
determining  whether  to,  and  the 
appropriate  level  at  which  to,  set  local 
limits 


EPA  has  concluded  from  its  analysis 
that  under  current  conditions  POTW 
operation  and  biosolid  quality  are  not 
significantly  affected  by  discharges  from 
iron  and  steel  mills.  EPA  is  presently 
researching  anecdotal  evidence  from 
POTW  operators  to  support  or  refute 
this  position. 

F.  Other  Benefits  Not  Quantified 

The  above  benefit  analyses  focus 
mainly  on  identified  compounds  with 
quantifiable  toxic  or  carcinogenic 
effects.  This  potentially  leads  to  an 
underestimation  of  benefits,  since  some 
pollutant  characterizations  are  not 
considered,  example,  the  analyses  do 
not  include  the  benefits  associated  with 
reducing  the  particulate  load  (measured 
as  TSS),  or  the  oxygen  demand 
(measured  as  BODS  and  COD)  of  the 
effluents.  TSS  loads  can  degrade 
ecological  habitat  by  reducing  light 
penetration  and  primary  productivity, 
and  from  accumulation  of  solid  particles 
that  alter  benthic  spawning  grounds  and 
feeding  habitats.  BODS  and  COD  loads 
can  deplete  oxygen  levels,  which  can 
produce  mortality  or  other  adverse 
effects  in  fish,  as  well  as  reduce 
biological  diversity. 

G.  Summary'  of  Benefits 

EPA  estimates  that  the  annual 
monetized  benefits,  at  the  national  level, 
resulting  from  this  proposed  rule  range 
from  $1.07  million  to  $2.61  million 
($1997).  Table  VII. F.l  summarizes  these 
benefits,  by  category.  The  range  reflects 
the  uncertainty  in  evaluating  the  effects 
of  this  proposed  rule  and  in  placing  a 
dollar  value  on  these  effects.  As 
indicated  in  Table  VII.F.l,  these 
monetized  benefits  ranges  do  not  reflect 
some  benefit  categories,  including 
improved  ecological  conditions  from 
improvements  in  water  quality  due  to 
reductions  in  conventional  pollutants. 
Therefore,  the  reported  benefit  estimate 
may  understate  the  total  benefits  of  this 
proposed  rule. 

Table  VI I. F.1— Potential  Economic 
Benefits  (National  Level) 


Benefit  category 


Millions  of  1997 
dollars  per  year 


Reduced  Cancer  Risk 

Reduced  Lead  Health 
Risk. 

Reduced  Noncarcino- 
genic Hazard. 

Improved  Ecological 
Conditions. 

Improved  Rec- 
reational Value 

Improved  Intrinsic 
Value 


0.05-0.25 
0.64-1.01 

Unquantifled 

Unquantified 

0.25-0  90 

0.13-045 
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Table  VII. F.1— Potential  Economic 
Benefits  (National  Level) — Con- 
tinued 


Benefit  category 

Millions  of  1997 
dollars  per  year 

Reduced  Biosolid 

Contamination  at 

POTW. 

Improved  POTW  Op- 

eration (inhibition). 

Reduced  Costs  at 

POTWs. 

Total  Monetized 

1.07-2.61 

Benefits. 

Vin.  Non-Water  Quality  Environmental 
Impacts 

Sections  304(b)  and  306  of  the  Act 
require  EPA  to  consider  non-water 
quality  environmental  impacts 
associated  with  effluent  limitations 
guidelines  and  standards.  In  accordance 
with  these  requirements,  EPA  has 
considered  the  potential  impact  of 
today's  technical  options  on  air 
emissions,  solid  waste  generation,  and 
energy  consumption.  While  it  is 
difficult  to  balance  environmental 
impacts  across  all  media  and  energy 
use,  the  Agency  has  determined  that  the 
impacts  identified  below  are  acceptable 
in  light  of  the  benefits  associated  with 
compliance  with  the  proposed  effluent 
limitations  guidelines  and  standards. 

A.  Air  Pollution 

Various  subcategories  withjn  the  Iron 
and  Steel  Industry  generate  process 
waters  that  contain  significant 
concentrations  of  organic  and  inorganic 
compounds,  some  of  which  are  listed  as 
Hazardous  Air  Pollutants  (HAPs)  in 
Tide  UI  of  the  Clean  Air  Act  (CAA) 
Amendments  of  1990.  The  Agency  has 
developed  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
(NESHAPs)  under  section  112  of  the 
Clean  Air  Act  (CAA)  that  address  air 
emissions  of  HAPs  for  certain 
manufacturing  operations. 
Subcategories  within  the  Iron  and  Steel 
industry  where  NESHAPs  are  applicable 
include  cokemaking  (58  FR  57898, 
October  1993)  and  steel  finishing  with 
chromium  electroplating  and  chromium 
anodizing  (60  FR  4948,  January  1995). 

the  cokemaking  subcategory, 
maximum  achievable  control 
technology  (MACT)  standards  are 
currently  being  developed  by  EPA  for 
pushing,  quenching,  and  battery  stacks. 
Like  effluent  guidelines,  MACT 
standards  are  technology  based.  The 
CAA  sets  maximum  control 
requirements  on  which  MACT  can  be 
based  for  new  and  existing  sources.  By- 
products recovery  operations  in  the 


cokemaking  subcategory  remove  the 
majority  of  HAPs  through  processes  that 
collect  tar,  heavy  and  light  oils, 
ammonium  sulfate  and  elemental  sulfur. 
Ammonia  removal  by  steam  stripping 
could  generate  a  potential  air  quality 
issue  if  uncontrolled;  however  ammonia 
stripping  operations  at  cokemaking 
facilities  capture  vapors  and  convert 
anunonia  to  either  an  inorganic  salt  or 
anhydrous  ammonia,  or  destroy  the 
anunonia. 

Biological  treatment  of  cokemaking 
wastewater  can  potentially  emit 
hazardous  air  pollutants  if  significant 
concentrations  of  volatile  organic 
compounds  (VOCs)  are  present.  To 
estimate  the  maximum  air  emissions 
from  biological  treatment,  the 
individual  concentrations  of  all  VOCs  in 
cokemaking  wastewater  entering  the 
biological  treatment  system  were 
multiplied  by  the  mciximum  design  flow 
and  the  operational  period  reported  in 
the  U.S.  EPA  Collection  of  1997  Iron 
and  Steel  Industry  Data  to  determine 
annual  VOC  loadings  to  the  biological 
treatment  unit.  The  concentrations  of 
the  individual  VOCs  entering  the 
biological  treatment  system  was 
determined  from  the  sampling  episode 
data.  Assuming  all  the  VOCs  entering 
the  biological  treatment  system  are 
emitted  to  the  atmosphere  (no  biological 
degradation),  the  maximum  VOC 
emission  rate  would  be  approximately 
1,800  pounds  per  year.  See  Technical 
Development  Document,  Section  13. 

Treatment  technology  options 
proposed  for  integrated  and  non- 
integrated  steelmaking  operations  focus 
on  removal  of  suspended  solids, 
dissolved  metals  and  oils  from  process 
wastewaters.  Under  ambient  conditions, 
the  vapor  pressure  of  these  pollutants  is 
such  that  insignificant  volatilization 
oceurs,  even  with  extended  atmospheric 
contact  in  open-top  treatment  units  and 
induced  draft  cooling  towers.  EPA  does 
not  project  any  net  increase  in  air 
emissions  if  facilities  employ  the 
proposed  model  technologies.  As  such, 
no  adverse  air  impacts  are  expected  to 
occur  as  a  result  of  the  proposed 
regulations. 

B.  Solid  Waste 

Solid  waste,  including  hazardous  and 
nonhazardous  sludges  and  waste  oil, 
will  be  generated  from  a  number  of  the 
model  treatment  technologies  used  to 
develop  the  proposed  effluent 
limitations  guidelines  and  standards. 
Solid  wastes  include  sludge  from 
biological  treatment  systems,  chemical 
precipitation  and  clarification  systems, 
and  gravity  separation  and  dissolved  air 
flotation  systems.  EPA  accounted  for  the 
associated  costs  related  to  on-site 


recovery  and  off-site  treatment  and 
disposal  of  the  solid  wastes  generated 
due  to  the  implementation  of  the 
various  technology  options.  These  costs 
were  included  in  the  economic 
evaluation  for  the  proposed  regulation 

Biological  nitrification  proposed  as 
the  technology  basis  for  ammonia 
removal  from  cokemaking  wastewaters 
will  produce  a  biological  treatment 
sludge  that  facilities  would  need  to 
dispose.  EPA  estimates  that 
approximately  0.39  million  pounds  (dry 
wt.)  per  year  of  additional  biological 
treatment  sludge  will  be  generated  by 
the  cokemaking  subcategory  as  a  result 
of  lower  effluent  ammonia  limits.  The 
non-hazardous  biological  treatment 
sludges  can  be  disposed  in  a  Subtitle  D 
landfill,  recycled  to  the  coke  ovens  for 
incineration,  or  land  applied. 

Additional  solids  captured  by 
roughing  clarifiers  and  sand  filters 
proposed  for  recycle  water  systems 
within  the  integrated  and  non-integrated 
steelmaking  facilities  (blast  furnace, 
sinter  plant,  BOF,  vacuum  degasser, 
continuous  caster,  hot  forming  mill)  will 
account  for  an  additional  1.8  percent  of 
the  solids  currently  being  collected  in 
scale  pits  and  classifiers.  Data  provided 
in  the  industry'  surveys  indicates  the 
total  annual  sludge  and  scale 
production  from  all  of  these  facilities, 
including  stand-alone  hot  formers,  was 
approximately  500,000  tons/year  (dr\' 
weight).  Solids  removal  equipment 
proposed  for  this  rule  is  expected  to 
remove  an  additional  9,000  tons  per 
year  of  dry  wastewater  treatment  sludge. 

Sludges  generated  at  steel  finishing 
operations  may  be  classified  as 
hazardous  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
as  either  a  listed  or  characteristic  waste 
based  on  the  following  information: 

•  If  the  site  performs  electroplating 
operations,  sludge  from  treatment  of 
electroplating  wastewater  on  site  is 
listed  as  hazardous  waste  F006  (40  CFR 
260.31), 

•  If  the  site  mixes  electroplating 
wastewaters  or  sludges  with  other 
wastewaters  or  sludges  generated  on 
site,  the  resulting  mixture  would  be  a 
hazardous  waste  under  the  RCRA 
"mixture  rule."  (40  CFR  261.3(a)(2)(iv)). 

•  If  the  sludge  from  wastewater 
treatment  exceeds  the  standards  for  the 
Toxicity  Characteristic  Leaching 
Procedure  (i.e.  is  hazardous),  or  exhibits 
other  RCRA-defined  hazardous 
characteristics  (i.e.,  reactive,  corrosive, 
or  flammable)  it  is  considered  a 
characteristic  hazardous  waste  (40  CFR 
261.24). 

Additional  federal,  state,  and  local 
regulations  may  result  in  steel  finishing 
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sludges  being  classified  as  a  hazardous 
waste. 

Based  on  information  collected  during 
site  visits  and  sampling  episodes  to  Iron 
and  Steel  operations,  the  Agency 
believes  that  some  of  the  solid  waste 
generated  by  steel  finishing  operations 
would  not  be  classified  as  hazardous. 
However,  for  the  purpose  of  compliance 
cost  estimation,  the  Agency  assumed 
that  all  solid  waste  generated  as  a  result 
of  the  technology  options  would  be 
hazardous.  Date  provided  in  the 
industry  surveys  indicates  the  total 
annual  sludge  production  from  all  steel 
finishing  operations  throughout  the 
industry  was  approximately  21,000 
tons/year  (dry  weight).  Additional 
sludge  generation  from  finishing 
operations  resulting  from  this  proposed 
rule  is  appro.ximately  900  tons/year  (dry 
weight). 

C.  Energy  Requirements 

EPA  estimates  that  compliance  with 
this  proposed  regulation  would  result  in 
a  net  increase  in  energy  consumption  at 
Iron  and  Steel  facilities.  The  maximum 
estimated  increased  energy  use  by 
subcategory  are  presented  in  Table  VIII- 
1.  The  costs  associated  with  these 
energy  requirements  are  included  in 
EPA's  estimated  operating  costs  for 
compliance  with  the  proposed  rule.  The 
projected  increase  in  energy 
consumption  is  primarily  due  to  the 
incorporation  of  components  such  as 
pumps,  mixers,  blowers,  and  fans,  the 
integrated  and  stand-alone  hot  forming 
mills,  the  added  energy  requirements 
are  related  to  recycle  systems.  Electrical 
equipment  in  the  recycle  system 
includes  sand  filters,  cooling  towers, 
and  recycle  pumps  to  return  the  treated 
and  cooled  water  to  the  process. 

Table  VIII-1.— Additional  Energy 
Requirements  by  Subcategory 


Energy  re- 

quired 

Sutx;ategory 

(million  kilo- 

watt hours/ 

year) 

CoKemaKing  Operations  

21  7 

Ironmaking  Operations       

106 

Integrated  Steelmaking  Oper- 

ations                              

78 

Integrated  and  Stand-Alone  Hot 

ming  Operations          

170 

Non-Integrated  Steelmaking 

and  Hot  ming  Operations 

84 

Steel  Finishing  Operations  

20 

Other  Operations  

0.04 

Total  

220.54 

Approximately  3,100,000  million 
kilowatt  hours  of  electric  power  were 
generated  in  the  United  States  in  1997 


(Energv  Information  Administration. 
Electric  Power  Annual  1998  Volume  1, 
Table  Al).  Total  additional  energy 
needs  for  all  Iron  and  Steel  facilities  to 
comply  with  this  proposed  rule 
correspond  to  approximately  0.007%  of 
the  national  energy  demand.  The 
increase  in  energy  demand  due  to  the 
implementation  of  this  proposed  rule 
will  in  turn  cause  an  air  emission 
impact  from  the  electric  power 
generation  facilities.  The  increase  in  air 
emissions  is  e.xpected  to  be  proportional 
to  the  increase  in  energy  requirements. 

IX.  Options  Selected  for  Proposal 

A  Introduction 

1   Methodology  for  Proposed  Selection 
of  Regulated  Pollutants 

EPA  selects  pollutants  for  regulation 
based  on  the  following  factors: 
Applicable  (;lean  Water  Act  provisions 
regarding  the  pollutants  subject  to  each 
statutory  level;  the  pollutants  of  concern 
identified  for  each  subcategory:  and  co- 
treatment  of  compatible  wastewaters 
from  different  manufacturing 
operations. 

The  current  regulation  requires 
facilities  to  maintain  the  pH  between  6.0 
and  9.0  at  all  times.  EPA  intends  to 
retain  this  limitation  and  proposes  to 
codify  identical  pH  limitations  for 
previously  unregulated  subcategories, 
EPA  also  proposes  to  codify  a  specific 
reference  to  the  general  exception 
codified  at  40  CFR  401.17.  which 
authorizes  excursions  from  the  pH  range 
codified  in  the  applicable  effluent 
limitations  guidelines  under  certain 
enumerated  circumstances.  The  pH 
shall  be  monitored  at  the  point  of 
discharge  from  the  wastewater  treatment 
facility  to  which  effluent  limitations 
derived  from  this  part  apply. 

EPA  selet;ted  a  subset  of  pollutants  for 
which  to  establish  numerical  effluent 
limitations  from  the  list  of  Pollutants  of 
('oncern  (POC)  for  each  regulated 
subcategory.  Section  IV. F  discusses 
EPA's  methodology  for  selecting 
Pollutants  of  r.oncem  (POC)  and 
identifies  on  a  subcategory  basis  the 
POCs  relevant  to  this  proposal. 
Generally,  a  chemical  is  considered  as  a 
POC  if  it  was  detected  in  untreated 
process  wastewater  at  10  times  the 
minimum  level  (ML)  in  more  than  10% 
of  the  samples. 

Monitoring  for  all  pollutants  of 
concern  is  not  necessary  to  ensure  that 
Iron  and  Steel  wastewater  pollution  is 
adequately  controlled,  since  many  of  the 
pollutants  originate  from  similar 
sources,  have  similar  treatabilities,  are 
removed  by  similar  mechanisms,  and 
treated  to  similar  levels.  Therefore,  it 
may  be  sufficient  to  monitor  for  one 


pollutant  as  a  surrogate  or  indicator  of 
several  others. 

Regulated  pollutants  are  pollutants  for 
which  the  EPA  would  establish 
numerical  effluent  limitations  and 
standards.  EPA  selected  a  POC  for 
regulation  in  a  subcategory  if  it  meets  all 
the  following  criteria: 

•  With  the  exception  of  TRC, 
chemical  is  not  used  as  a  treatment 
chemical  in  the  selected  treatment 
technology  option. 

•  Chemical  is  not  considered  a  non- 
conventional  bulk  parameter. 

•  Chemical  is  not  considered  as  a 
volatile  compound,  e.g.,  generally  with 
Henry's  Constant  greater  than  or  equal 
to  1x10-^. 

•  Chemical  is  effectively  treated  by 
the  selected  treatment  technology 
option. 

•  Chemical  is  detected  in  the 
untreated.wastewater  at  treatable  levels 
in  a  significant  number  of  samples,  e.g., 
generally  10  times  the  minimum  level  at 
more  than  10%  of  the  raw  wastewater 
samples. 

•  Chemicals  whose  control  through 
treatment  processes  would  lead  to 
control  of  a  wide  range  of  pollutants 
with  similar  properties:  these  chemicals 
are  generally  good  indicators  of  overall 
wastewater  treatment  performance. 

Based  on  the  methodology  described 
above,  EPA  proposes  to  regulate 
pollutants  in  each  subcategory  that  will 
ensure  adequate  control  of  a  range  of 
pollutants. 

a.  Clean  Water  Act.  The  CWA 
provides  for  the  limitation  of 
conventional,  non-conventional  and 
toxic  pollutants  at  the  following 
regulatory  levels: 

BPT:  conventional,  non-conventional. 

toxic 
BAT:  non-conventional,  toxic 
NSPS:  conventional,  non-conventional, 

toxic 
PSES:  pass  through/interfere  or 

otherwise  incompatible  with  POTW 
PSNS:  pass  through/interfere  or 

otherwise  incompatible  with  POTW 
BCT:  conventional 

b.  Pollutants  of  Concern.  Depending 
on  the  manufacturing  processes,  the 
wastewater  characteristics  vary  from 
operation  to  operation.  The  pollutants  to 
be  regulated  are  proposed  on  a 
subcategory  basis. 

c.  Co-Treatment  of  Compatible 
Wastewaters.  Wastewaters  from  certain 
manufacturing  operations  are 
compatible  for  treatment  in  a  single 
treatment  system.  EPA"s  proposed 
selection  of  regulated  parameters  is 
designed  to  foster  co-treatment  of 
compatible  wastewaters  and  to 
discourage  co-treatment  of  wastewaters 
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which  the  Agency  believes  to  be 
incompatible. 

Untreated  by-product  cokemaking 
process  wastewaters  contain  relatively 
high  concentrations  of  ammonia, 
cyanide,  phenolic  compounds,  and 
several  toxic  organic  compounds 
including  benzene,  toluene,  xylene  and 
polynuclear  aromatic  compouinds.  The 
chemical  composition  of  those 
wastewaters  is  unique  within  the  iron 
and  steel  industry,  as  are  the  physical/ 
chemical  and  biological  processes 
typically  used  to  treat  them. 
Consequently,  EPA  regards  cokemaking 
wastewaters  to  be  incompatible  with 
wastewaters  from  other  subcategories. 
Therefore,  the  model  technologies  EPA 
proposes  and  the  corresponding 
limitations  are  designed  to  discourage 
co-treatment  with  wastewaters  from 
operations  in  other  subcategories. 

Process  wastewaters  from  the 
sintering  and  blast  furnace  operations 
segments  of  the  proposed  ironmaking 
subcategory  contain  many  of  the  same 
pollutants  (ammonia,  cyanide,  phenolic 
compounds,  toxic  metals  and  high 
loadings  of  suspended  solids  from  wet 
air  pollution  control  and  gas  cleaning 
operations).  They  are  universally  co- 
treated  where  sinter  plants  with  wet  air 
pollution  controls  are  co-located  with 
blast  furnaces.  Accordingly,  the 
proposed  regulation  is  structured  to 
facilitate  co-treatment  and  permitting  of 
those  wastewaters  independent  of 
wastewaters  from  other  subcategories. 
Likewise,  the  regulation  is  structured  to 
allow  for  co-treatment  and  cascading  of 
wastewaters  from  the  integrated 
steelmaking  operations  (basic  oxygen 
furnaces,  vacuum  degassing,  continuous 
casting).  These  wastewaters  contain 
typically  the  same  toxic  metals. 

Like  the  current  regulation,  the 
proposed  regulation  is  based  on  the 
assumption  that  recycle  system 
blowdowns  from  hot  forming  operations 
are  compatible  with  wastewaters  from 
steelmaking  and  steel  finishing 
operations.  When  recycled  to  a  high 
degree,  the  remaining  volume  of  hot 
forming  wastewaters  can  be  effectively 
co-treated  for  TSS,  O&G,  lead  and  zinc 
with  steelmaking  and  steel  finishing 
wastewaters.  Today's  proposed 
regulation  would  limit  the  same  toxic 
metals,  such  as  lead  and  zinc,  for  carbon 
and  alloy  steel  hot  forming  operations, 
carbon  and  alloy  steelmaking,  and  steel 
finishing  operations.  This  approach  is 
intended  to  facilitate  co-treatment  and 
NPDES  permitting  across  subcategories 
where  feasible.  EPA  has  taken  the  same 
approach  with  chromium  and  nickel  for 
stainless  steel  hot  forming,  non- 
integrated  steelmaking,  and  steel 
finishing  operations.  Notwithstanding 


EPA's  consideration  of  this  factor.  EPA 
does  not  propose  to  exclude  any 
pollutants  from  regulation  on  the  theory 
that  they  are  not  amenable  to  co- 
treatment. 

2.  Pollutants  Selected  for  Pretreatment 
Standards 

Unlike  direct  dischargers  whose 
wastewater  will  receive  no  further 
treatment  once  it  leaves  the  facility, 
indirect  dischargers  send  their 
wastewater  to  POTWs  for  further 
treatment.  EPA  establishes  pretreatment 
standards  for  those  BAT  pollutants  that 
pass  through  POTWs.  Therefore,  for 
indirect  dischargers,  before  proposing 
pretreatment  standards,  EPA  examines 
whether  the  pollutants  discharged  by 
the  industry  "pass  through"  POTWs  to 
waters  of  the  U.S.  or  interfere  with 
POTW  operations  or  sludge  disposal 
practices.  Generally,  to  determine  if 
pollutants  pass  through  POTWs,  EPA 
compares  the  percentage  of  the 
pollutant  removed  by  well-operated 
POTWs  achieving  secondary  treatment 
with  the  percentage  of  the  pollutant 
removed  by  facilities  meeting  BAT 
effluent  limitations.  A  pollutant  is 
determined  to  "pass  through"  POTWs 
when  the  median  percentage  removed 
by  well-operated  POTWs  is  less  than  the 
median  percentage  removed  by  direct 
dischargers  complying  with  BAT 
effluent  limitations.  In  this  manner,  EPA 
can  ensure  that  the  combined  treatment 
at  indirect  discharging  facilities  and 
POTWs  is  at  least  equivalent  to  that 
obtained  through  treatment  by  direct 
dischargers. 

This  approach  to  the  definition  of 
pass-through  satisfies  two  competing 
objectives  set  by  Congress:  (1)  That 
standards  for  indirect  dischargers  be 
equivalent  to  standards  for  direct 
dischargers,  and  (2)  that  the  treatment 
capability  and  performance  of  POTWs 
be  recognized  and  taken  into  a(!count  in 
regulating  the  discharge  of  pollutants 
from  indirect  dischargers.  Rather  than 
compare  the  mass  or  concentration  of 
pollutants  discharged  by  POTWs  with 
the  mass  or  concentration  of  pollutants 
discharged  by  BAT  facilities.  EPA 
compares  the  percentage  of  the 
pollutants  removed  by  BAT  facilities  to 
the  POTW  removals.  EPA  takes  this 
approach  because  a  comparison  of  the 
mass  or  concentration  of  pollutants  in 
POTW  effluents  with  pollutants  in  BAT 
facility  effluents  would  not  take  into 
account  the  mass  of  pollutants 
discharged  to  the  POTW  from  other 
industrial  and  non-industrial  soiu-ces. 
nor  the  dilution  of  the  pollutants  in  the 
POTW  to  lower  concentrations  from  the 
addition  of  large  amounts  of  other 
industrial  and  non-industrial  water. 


The  primary  source  of  the  POTW 
percent  removal  data  is  the  "Fate  of 
Priority  Pollutants  in  Publicly  Owned 
Treatment  Works"  (EPA  44O/l-82.'303. 
September  1982).  commonly  referred  to 
as  the  "SO-POTW  Study."  This  study 
presents  data  on  the  performance  of  50 
well-operated  POTWs  that  employ 
secondary  biological  treatment  in 
removing  pollutants.  Each  sample  was 
analyzed  for  three  conventional,  16  non- 
conventional,  and  126  priority  toxic 
pollutants. 

At  the  time  of  the  50-POTW  sampling 
program,  which  spanned  approximately 
2'/2  years  (July  1978  to  November  1980). 
EPA  collected  samples  at  selected 
POTWs  across  the  U.S.  The  samples 
were  subsequently  analyzed  by  either 
EPA  or  EPA-contract  laboratories  using 
test  procedures  (analytical  methods) 
specified  by  the  Agency  or  in  use  at  the 
laboratories.  Laboratories  typically 
reported  the  analytical  method  used 
along  with  the  test  results.  However,  for 
those  cases  in  which  the  laboratory 
specified  no  analytical  method,  EPA 
was  able  to  identify  the  method  based 
on  the  nature  of  the  results  and 
knowledge  of  the  methods  available  at 
the  time. 

Each  laboratory  reported  results  for 
the  pollutants  for  which  it  tested.  If  the 
laboratory  found  a  pollutant  to  be 
present,  the  laboratory  reported  a  result. 
If  the  laboratory  found  the  pollutant  not 
to  be  present,  the  laboratory  reported 
either  that  the  pollutant  was  "not 
detected"  or  a  value  with  a  "less  than' 
sign  (<)  indicating  that  the  pollutant 
was  below  that  value.  The  value 
reported  along  with  the  "less  than'  sign 
was  the  lowest  level  to  which  the 
laboratory  believed  it  could  reliably 
measure.  EPA  subsequently  established 
these  lower  levels  as  the  minimum 
levels  of  quantitation  (MLs).  In  some 
instances,  different  laboratories  reported 
different  MLs  for  the  same  pollutant 
using  the  same  analytical  method, 

Because  of  the  variety  of  reporting 
protocols  among  the  50-POTW  Study 
laboratories  (pages  27  to  30,  50-POTW 
Study),  EPA  reviewed  the  percent 
removal  calculations  used  in  the  pass- 
through  analysis  for  previous  industry 
studies,  including  those  performed 
when  developing  effluent  guidelines  for 
Organic  Chemicals.  Plastics,  and 
Synthetic  Fibers  (OCPSF) 
Manufacturing,  Centralized  Waste 
Treatment  (CWT).  and  Commercial 
Hazardous  Waste  Combustors.  EPA 
found  that,  for  at  least  12  parameters, 
different  analytical  minimum  levels 
were  reported  for  different  rulemaking 
studies  (10  of  the  21  metals,  cyanide, 
and  one  of  the  41  organics). 
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To  provide  consistency  for  data 
analysis  and  establishment  of  remnval 
efficiencies.  EPA  reviewed  the  50- 
POTVV  Study,  standardized  the  reported 
MLs  for  use  in  the  final  rules  for  CVVT 
and  Transportation  Equipment  Cleanini^ 
Industries  and  for  this  proposed  rule 
and  the  Metal  Products  and  Machinery 
proposed  rule.  A  more  detailed 
discussion  of  the  methodology  used  and 
the  results  of  the  ML  evaluation  are 
contained  in  the  record  for  today's 
proposal. 

In  usmg  the  50-POTW  Study  data  to 
estimate  percent  removals.  EPA  has 
established  data  editing  criteria  for 
determining  pollutant  percent  removals. 
Some  of  the  editing  criteria  are  based  on 
differences  between  POTW  and  iiidustrv 
BAT  treatment  system  influent 
concentrations,  many  toxic  pollutants. 
POTW  influent  concentrations  were 
much  lower  than  those  of  BAT 
treatment  systems,  many  pollutants, 
particularly  organic  pollutants,  the 
effluent  concentrations  from  both 
POTW  and  BAT  treatment  systems  were 
below  the  level  that  could  be  found  or 
measured.  As  noted  in  the  50-POTW 
Study,  analytical  laboratories  reported 
pollutant  concentrations  below  the 
analytical  threshold  level,  qualitatively, 
as  "not  detected"  or  "trace."  and 
reported  a  measured  value  above  this 
level.  Subsequent  rulemaJcing  studies 
such  as  the  1987  OCPSF  study  used  the 
analytical  method  nominal  "minimum 
level"  (ML)  established  in  40  CFR  Part 
136  for  laboratory  data  reported  below 
the  analytical  threshold  level.  Use  of  the 
nominal  minimum  level  (ML)  may 
overestimate  the  effluent  concentration 
and  underestimate  the  percent  removal. 
Because  the  data  collected  for 
evaluating  POTW  percent  removals 
included  both  effluent  and  influent 
levels  that  were  close  to  the  analytical 
detection  levels.  EPA  devised  hierarchal 
data  editing  criteria  to  exclude  data  with 
low  influent  concentration  levels, 
thereby  minimizing  the  possibility  that 
low  POTW  removaK  might  simply 
reflect  low  influent  concentrations 
instead  of  being  a  true  measure  of 
treatment  effectiveness. 

EPA  has  generally  used  hierarchic 
data  editing  criteria  for  the  pollutants  in 
the  50-POTW  Study,  today's  proposal, 
EPA  used  the  following  editing  criteria: 

(1)  Substitute  the  standardized 
pollutant-specific  analytical  minimum 
level  for  values  reported  as  "not 
detected,"  "trace.  "  "less  than  (followed 
by  a  number]."  or  a  number  less  than 
the  standardized  analytical  minimum 
level. 

(2)  Retain  pollutant  influent  and 
corresponding  effluent  values  if  the 


average  pollutant  influent  level  is 
greater  than  or  equal  to  10  times  the 
pollutant  minimum  level  (lOxML).  and 

(3)  If  none  of  the  average  pollutant 
influent  concentrations  are  at  least  10 
times  the  minimum  level,  then  retain 
average  influent  values  greater  than  or 
equal  to  two  times  the  minimum  level 
(2xML)  along  with  the  corresponding 
average  effluent  values  (In  most  cases, 
2xML  will  be  equal  to  or  less  than  20 

ng/1) 

EPA  then  calculates  each  POTW  percent 
removal  for  each  pollutant  based  on  its 
average  influent  and  its  average  effluent 
values.  The  national  POTW  percent 
removal  used  for  each  pollutant  in  the 
pass-through  test  is  the  median  value  of 
all  the  POTW  pollutant  specific  percent 
removals. 

The  rationale  for  retaining  POTW  data 
using  the  "lOxML"  editing  criterion  is 
based  on  the  BAT  organic  pollutant 
treatment  performance  editing  criteria 
initially  developed  for  the  1987  OCPSF 
regulation  (52  FR  42522.  42545-48; 
jNlovemberS.  1987).  BAT  treatment 
system  designs  in  the  OCPSF  industry 
typically  achieved  at  least  90  percent 
removal  of  toxic  pollutants.  Since  most 
of  the  OCPSF  effluent  data  from  BAT 
biological  treatment  systems  had  values 
of  "not  detected.  "  the  average  influent 
concentration  for  a  compound  had  to  be 
at  least  10  times  the  anahiical 
minimum  level  for  the  difference  to  be 
meaningful  (demonstration  of  at  least  90 
percent  removal)  and  qualify  effluent 
concentrations  for  calculation  of 
effluent  limits. 

Additionally,  due  to  the  large  number 
of  pollutants  of  concern  for  the  Iron  and 
Steel  industry,  EPA  also  used  data  from 
the  National  Risk  Management  Research 
Laboratory  (NRMRL)  Treatability 
Database  (formerly  called  the  Risk 
Reduction  Engineering  Laboratory 
(RREL)  database)  to  augment  the  POTW 
database  for  the  pollutants  which  the 
50-POTW  Study  did  not  cover.  This 
database  provides  information,  by 
pollutant,  on  removals  obtained  by 
various  treatment  technologies.  The 
database  provides  the  user  with  the 
specific  data  source  and  the  industry 
from  which  the  wastewater  was 
generated,  each  pollutant  of  concern 
EPA  considered  for  this  proposed  rule 
that  was  not  found  in  the  50-POTW 
database.  EPA  used  data  from  the 
NRMRL  database,  using  only  treatment 
technologies  representative  of  typical 
POTW  secondary  treatment  operations 
(activated  sludge,  activated  sludge  with 
filtration,  aerated  lagoons).  EPA  further 
edited  these  files  to  include  information 
pertaining  only  to  domestic  or  industrial 
wastewater.  EPA  used  pilot-scale  and 


full-scale  data  only,  and  eliminated 
bench-scale  data  and  data  from  less 
reliable  references.  These  and  other 
aspects  of  the  methodology  used  for  this 
proposal  are  described  in  Chapter  11  of 
the  Technical  Development  Document. 

The  results  of  the  POTW  pass-through 
analysis  for  indirect  dischargers  are 
discussed  in  Sections  IX.B-H  for  each 
subcategon.'. 

3.  Issues  Related  to  the  Methodology 
Used  to  Determine  POTW  Performance 

today's  proposal.  EPA  used  its 
traditional  methodology  to  determine 
POTW  performance  (percent  removal) 
for  toxic  and  non-conventional 
pollutants.  POTW  performance  is  a 
component  of  the  pass-through 
methodology  used  to  identify  the 
pollutants  to  be  regulated  for  PSES  and 
PSNS.  It  is  also  a  component  of  the 
analysis  to  determine  net  pollutant 
reductions  (for  both  total  pounds  and 
toxic  pound-equivalents)  for  various 
indirect  discharge  technology  options. 
However,  as  discussed  in  more  detail 
below.  EPA  is  considering  revisions  to 
its  traditional  methodology  for 
determining  POTW  performance  and 
solicits  comments  on  a  variety  of 
methodological  changes. 

a.  Assessment  of  Acceptable  PUTlVs. 
EPA  developed  the  principle  pass- 
through  analysis  for  today's  iron  and 
steel  proposal  by  using  data  from  all  50 
POTWs  that  were  part  of  the  50  POTW 
Study  data  base.  Some  of  these  POTWs 
were  not  operated  to  meet  the  secondary 
treatment  requirements  at  40  CFR  part 
133  for  all  portions  of  their  wastestream. 
Most  POTWs  today  have  secondary 
treatment  or  better  in  place.  EPA 
estimates  that  as  of  1996.  POTWs  with 
at  least  secondary  treatment  in  place 
service  greater  than  90  percent  of  the 
indirect  discharging  population.  If  the 
POTW  removal  calculations  do  not 
reflect  the  upgrades  and  system 
improvements  that  have  occurred  since 
the  time  of  the  50  POTW  Study,  they 
would  tend  to  under-estimate  POTW 
removals.  This  would  result  in 
overestimating  the  pollutant  reductions 
that  are  achieved  through  the  regulation 
of  indirect  dischargers,  thereby  making 
the  regulation  appear  more  cost- 
effective  for  indirect  dischargers  than  it 
is. 

One  partial  solution  to  this 
methodological  issue  would  be  to 
evaluate  individual  treatment  trains  in 
the  50  POTW  Study  data  base,  and 
include  only  those  treatment  trains  that 
achieved  compliance  willi  40  CFR  part 
133  in  the  analysis  of  POTW  pollutant 
removal  rates.  'There  were  29  treatment 
trains  that  achieved  BOD^  and  TSS 
effluent  concentrations  between  15  mg/ 
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1  and  45  mg/1  during  the  sampling  and 
could  potentially  be  considered 
reflective  of  secondary  treatment  (based 
on  40  CFR  133.102  limitations  of  30  mg/ 
1  monthly  average  and  45  mg/1  weekly 
max  for  secondary  treatment),  and  an 
additional  2  treatment  trains  were  either 
trickling  filters  or  waste  stabilization 
ponds  that  achieved  BODs  and  TSS 
effluent  concentrations  between  40  mg/ 
1  and  65  mg/1  and  could  potentially  be 
considered  equivalent  to  secondary 
treatment  pursuant  to  40  CFR  133.101(g) 
(based  on  40  CFR  133.105  limitations  of 
45  mg/1  monthly  average  and  65  mg/1 
weekly  maximimi).  In  addition,  15 
treatment  trains  achieved  BOD;  and  TSS 
effluent  concentrations  below  15  mg/1 
each,  and  could  potentially  be 
considered  greater  than  secondary 
treatment. 

Using  data  from  these  46  treatment 
trains  only  would  omit  the  worst 
performers  in  the  50  POTW  Study  that 
are  probably  not  reflective  of  current 
performance.  It  might  not  fully  correct, 
however,  for  additional  upgrades  and 
optimization  that  may  have  occurred 
over  the  past  two  decades. 

b.  Assessment  of  Acceptable  Data. 
EPA  developed  the  pass-through 
analysis  that  is  the  basis  for  today's 
proposal  using  POTW  data  editing 
criteria  that  are  generally  consistent 
with  those  used  for  the  industry  data. 
Specifically,  EPA  included  only  data 
fi-om  POTWs  for  which  influent 
concentrations  were  10  times  the 
analytical  minimum  (quantitation)  level 
(lOxML)  if  available.  If  none  of  the 
average  pollutant  influent 
concentrations  are  at  least  10  times  the 
ML,  then  EPA  retained  only  data  from 
POTWs  for  which  influent 
concentrations  were  2  times  the 
analytical  minimum  level.  Because  it  is 
difficult  to  achieve  the  same  pollutant 
reduction  (in  terms  of  percent)  in  a 
dilute  wastestream  as  in  a  more 
concentrated  wastestream,  EPA  believes 
that  a  10  X  ML  editing  criteria  may 
overestimate  the  percent  removals  that 
are  calculated  for  both  industry  and 
POTWs  in  the  pass-through  analysis. 

As  a  general  rule,  more  POTW  data 
than  industry  data  is  eliminated  through 
this  editing  criteria  for  the  specific 
pollutants  that  are  being  examined.  This 
is  not  surprising  since  the  pass-through 
analysis  would  not  even  be  performed 
on  pollutants  generally  foimd  at  less 
than  10  times  the  method  minimum 
level  in  industry  since  EPA  would,  in 
many  cases,  not  require  pretreatment  for 
such  low  levels  of  a  pollutant.  As  a 
result  of  this  imbalance  (pollutant 
influent  levels  at  POTWs  being  less  than 
pollutant  influent  levels  to  industrial 
pretreatment),  EPA  believes  that  it  is 


possible  that  this  editing  criteria  may 
bias  the  pass-through  results  by  over- 
estimating POTW  removals  where 
influent  concentrations  are  generally 
lower.  This  would  result  in 
imderestimating  the  pollutant 
reductions  that  are  achieved  through  the 
regulation  of  indirect  dischargers 
thereby  making  the  rule  appear  less 
cost-effective  than  it  is.  On  the  other 
hand,  there  may  be  little  difference  in 
percent  removals  across  the  range  of 
influent  concentrations  generally 
experienced  by  POTWs. 

One  potential  solution  to  this 
methodological  question  would  be  to 
include  data  (for  both  indirect 
dischargers  and  POTWs)  even  if  the 
influent  concentration  is  not  10  times 
the  analytical  minimum  level.  This 
solution  needs  to  be  considered  in 
context,  however,  with  data  handling 
criteria  for  effluent  measurements  of 
"non-detect"  discussed  below. 

c.  Assessment  of  removals  when 
effluent  is  below  the  analytical  method 
minimum  level.  EPA  developed  the 
pass-through  analysis  that  is  the  basis 
for  today's  proposal  using  the  analytical 
method  minimum  level  as  the  effluent 
value  when  the  pollutant  was  not 
detected  in  the  effluent.  This  is  the 
approach  that  is  generally  used  when 
developing  pollutant  reduction 
estimates  for  the  regulation,  performing 
cost-effectiveness  calculations,  and 
developing  effluent  limitations.  EPA 
believes  that  this  methodology  may 
underestimate  the  performance  of  the 
selected  technology  option  for  both 
directs  and  indirects.  Once  again,  this 
would  result  in  underestimating  the 
removals  estimated  for  direct 
dischargers,  and  thereby  making  the 
rule  appear  less  cost-effective  than  it  is. 
indirect  dischargers,  EPA  believes  that 
the  overall  effect  of  using  the  minimum 
level  for  non-detect  values  for  both 
industry  and  POTW  data  creates  a  bias 
for  underestimating  POTW  removals  in 
comparison  to  industr>'  removals.  This 
may  result  in  an  overestimation  of 
pollutant  removals  by  indirect 
dischargers,  and  may  make  the  rule 
appear  more  cost-effective  than  it  is. 
(Note  that  this  problem  is  minimized  by 
only  using  data  with  influent  levels 
exceeding  10  X  ML,  because  a  non- 
detect  assures  that  at  least  90  percent  of 
the  pollutant  has  been  removed.  It  is 
arguably  less  important  that  the  true 
removal  may  be  greater  than  90  percent, 
rather  than  exactly  90  percent.  Using  a 
less  stringent  editing  criteria  of  2  X  ML 
as  discussed  above  would  exacerbate 
this  problem.  If  the  influent  were  only 
2  X  ML,  then  removals  greater  than  50 
percent  could  never  be  measured.) 


One  potential  alternative  would  be  to 
assume  a  value  of  one  half  of  the 
minimum  level  for  effluent  values  of 
non-detect.  This  approach  would  have 
to  be  applied  uniformly  for  the  indirect 
dischargers  as  well  as  the  POTWs  in 
order  for  the  percent  removal 
calculations  to  be  reasonable. 

a  more  detailed  discussion  of 
alternative  approaches  to  the  POTW 
pass-through  analysis,  see  the  Technical 
Development  Document,  Section  X.  EPA 
solicits  comment  on  the  significance  of 
each  of  these  methodological  issues  and 
the  potential  alternatives. 

4.  Determination  of  Long  Term 
Averages,  Variability  Factors,  and 
Effluent  Limitations  Guidelines  and 
Standards 

This  subsection  describes  the 
statistical  methodology  used  to  develop 
long-term  averages,  variability  factors, 
and  limitations  for  BPT,  BCT]  BAT. 
NSPS,  PSES,  and  PSNS.  The  same  basic 
procedures  apply  to  the  calculation  of 
all  effluent  limitations  guidelines  and 
standards  for  this  industry,  regardless  of 
whether  the  technologj'  is  BPT,  BCT, 
BAT,  NSPS,  PSES,  or  PSNS.  simplicity, 
the  following  discussion  refers  only  to 
effluent  limitations  guidelines;  however, 
the  discussion  also  applies  to  new 
source  and  pretreatment  standards. 

The  proposed  limitations  for 
pollutants  for  each  option,  as  presented 
in  today's  notice,  are  provided  as  "daily 
maximums"  and  "maximums  for 
monthly  averages."  Definitions 
provided  in  40  CFR  122.2  state  that  the 
daily  maximum  limitation  is  the 
"highest  allowable  "daily  discharge "" 
and  the  maximum  for  monthly  average 
limitation  is  the  "highest  allowable 
average  of  daily  discharges'  over  a 
calendar  month,  calculated  as  the  sum 
of  all  daily  discharges'  measured  during 
a  calendar  month  divided  by  the 
nimiber  of  'daily  discharges'  measured 
during  that  month.  "  Daily  discharges 
are  defined  to  be  the  '  'discharge  of  a 
pollutant'  measured  during  a  calendar 
day  or  any  24-hour  period  that 
reasonably  represents  the  calendar  day 
for  purposes  of  sampling." 

EPA  calculates  the  limitations  based 
upon  percentiles  chosen  with  the 
intention,  on  one  hand,  to  accommodate 
reasonably  anticipated  variability 
within  the  control  of  the  facility  and.  on 
the  other  hand,  to  reflect  a  level  of 
performance  consistent  with  the  Clean     . 
Water  Act  requirement  that  these 
effluent  limitations  be  based  on  the 
"best"  technologies.  The  daily 
maximiun  limitation  is  an  estimate  of 
the  99th  percentile  of  the  distribution  of 
the  daily  measurements.  The  maximum 
for  monthly  average  limitation  is  an 
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estimate  of  the  95th  percentile  of  the 
distribution  of  the  monthly  averages  of 
the  daily  measurements.  The  percentiles 
for  both  types  of  limitations  are 
estimated  using  the  products  of  long- 
term  averages  and  variability  factors. 

In  the  first  of  two  steps  in  estimating 
both  types  of  limitations.  EPA 
determines  an  average  performance 
level  (the  "long-term  average")  that  a 
facility  with  well-designed  and  operated 
model  technologies  (which  reflect  the 
appropriate  level  of  control)  is  capable 
of  achieving.  This  long-term  average  is 
calculated  from  the  data  from  the 
facilities  using  the  model  technologies 
for  the  option.  EPA  expects  that  all 
facilities  subject  to  the  limitations  will 
design  and  operate  their  treatment 
systems  to  achieve  the  long-term 
average  performance  level  on  a 
consistent  basis  because  facilities  with 
well-designed  and  (jperated  model 
technologies  have  demonstrated  that 
this  can  be  done  In  the  second  step  of 
developing  a  limitation.  EPA  determines 
an  allowance  for  the  variation  in 
pollutant  concentrations  when 
processed  through  well  designed  and 
operated  treatment  systems.  This 
allowance  for  variance  incorporates  all 
components  of  variability  including 
process  and  wastewater  generation, 
sample  collection,  shipping,  storage, 
and  analytical  variability  This 
allowance  is  incorporated  into  the 
limitations  through  the  use  of  the 
variability  factors,  which  are  calculated 
from  the  data  from  the  facilities  using 
the  model  technologies.  If  a  facility 
operates  its  treatment  system  to  meet 
the  relevant  long-term  average.  EPA 
expects  the  facility  to  be  able  to  meet 
the  limitations  Variability  factors  assure 
that  normal  fluctuations  in  a  facility's 
treatment  are  accounted  for  in  the 
limitations.  By  accounting  for  these 
reasonable  excursions  above  the  long- 
term  average,  EPA's  use  of  variability 
factors  results  in  limitations  that  are 
generally  well  above  the  actual  long- 
term  averages.  The  data  sources,  the 
selection  of  pollutants  and  data,  and  the 
calculations  of  pollutant  long-term 
averages  and  variability  factors  are 
briefly  described  below.  More  detailed 
explanations  are  provided  in  the 
technical  development  document. 

EPA  recognizes  that,  as  a  result  of 
modifications  to  40  CFR  part  420.  some 
dischargers  that  consistently  meet 
.  effluent  limitations  based  on  the  current 
regulation  may  need  to  improve 
treatment  systems,  process  controls, 
and/or  treatment  system  operations  in 
order  to  consistently  meet  effluent 
limitations  based  on  revised  effluent 
limitations  guidelines  and  standards. 
EPA  believes  that  this  consequence  is 


consistent  with  the  Clean  Water  Act 
statutory  framework,  which  requires 
that  discharge  limitations  reflect  the 
best  available  technology,  and  that  the 
best  available  technology  should  be 
redefined  periodically 

The  long-term  averages,  variability 
factors,  and  limitations  were  based  upon 
pt)llutant  concentrations  collected  from 
three  data  sources:  EPA  sampling 
episodes,  the  1997  Analytical  and 
Production  follow-up  survey,  and  data 
submitted  by  industry.  When  the  data 
from  the  EPA  sampling  episodes  at  a 
facility  met  the  data  editing  criteria. 
EPA  used  the  sampling  data  and  any 
monitoring  data  provided  by  the  facility. 
See  Technical  Development  Document 
Section  10  for  more  information. 

5.  BPT 

In  general,  the  BPT  technology  level 
represents  the  average  of  the  best 
existing  performances  of  plants  of 
various  processes,  ages,  sizes  or  other 
common  characteristics.  Where  existing 
performance  is  c(msidered  uniformly 
inadequate,  BPT  may  be  transferred 
from  a  different  subcategor\'  or  industrv'. 
Limitati(3ns  based  upon  transfer  of 
technology  must  be  supported  by  a 
conclusion  that  the  technology  is  indeed 
transferable  and  a  reasonable  prediction 
that  it  will  be  capable  of  meeting  the 
prescribed  effluent  limits.  See  Tanners' 
Council  of  America  v.  Train.  540  F.2nd 
1188  (4th  t:ir.  1976).  BPT  focuses  on 
end-of-pipe  treatment  rather  than 
process  changes  or  internal  controls, 
except  where  the  process  changes  or 
internal  controls  are  common  industry 
practice. 

The  cost-benefit  inquiry  for  BPT  is  a 
limited  balancing,  committed  to  EPA's 
discretion.  \vhii:h  does  not  require  the 
Agency  to  quantify'  the  benefits  in 
monetary  terms.  In  balancing  costs  in 
relation  to  effluent  reduction  benefits, 
EPA  considers  the  volume  and  nature  of 
existing  discharges  expected  after  the 
application  of  BPT,  the  general 
envinmmental  effects  of  the  pollutants, 
and  the  cost  and  economic  impact  of  the 
required  pollution  controls.  When 
setting  BPT  limitations,  EPA  is  required 
under  section  304(b)  to  perform  a 
limited  cost-benefit  balancing  to  ensure 
the  costs  are  not  wholly  out  of 
proportion  to  the  benefits  achieved.  See 
Weverhaeuser  Companv  v.  Costle.  590 
F.2d  1011  (D.C.  Cir.  1978). 

a.  \'ew  Subcategories/Segments.  EPA 
proposes  to  promulgate  BPT  limitations 
for  conventional  pollutants  (TSS  and/or 
oil  &  grease)  for  the  following 
subcategories  or  segments  that  have  not 
previously  been  regulated  under  part 
420:  Non-recovery  cokemaking; 
sintering  operations  with  dry  air 


pollution  controls:  electric  arc  furnace 
operations  within  the  Non-Integrated 
Steelmaking  and  Hot  ming  Subcategory; 
direct  reduced  iron;  forging:  and. 
briquetting.  There  are  no  BPT 
limitations  in  the  current  regulation 
applicable  to  non-recover\'  cokemaking, 
direct  reduced  iron,  forging  and 
briquetting.  The  current  Steelmaking 
Subcategory  BPT  regulation  requires 
"no  discharge  of  pollutants  '  for  semi- 
wet  electric  arc  furnace  operations 
(§  420.43(a))  and  allows  discharges  for 
wet  electric  arc  furnace  operations 
(§  420.43(c)).  Under  the  proposed 
subcategorization  scheme,  there  are  no 
wet  electric  arc  furnace  operations 
within  the  Non-Integrated  Steelmaking 
and  Hot  ming  Subcategory.  The  current 
BPT  regulation  does  not  specifically 
cover  sintering  operations  with  dn,'  air 
pollution  controls. 

b.  Existing  Subcategohes/Segments. 
manufacturing  operations  subject  to 
current  BPT  regulations  (i.e..  all  iron 
and  steel  operations  regulated  under  the 
current  part  420  and  electroplating 
operations  regulated  currently  under 
part  433  but  proposed  for  regulation 
under  the  revised  Part  420).  the  Agency 
at  this  time  is  not  proposing  to  revise 
the  BPT  limitations  for  TSS  and  oil  & 
grease.  Because  EPA  is  proposing  to 
establish  a  revised  subcategorization 
schedule  for  part  420  by  consolidating 
several  former  subparts  and  creating 
new  ones.  EPA  has  presented  the 
current  part  420  BPT  limitations  for 
each  proposed  subpart  in  the  form  of 
segments  corresponding  to  the 
subcategorization  schedule  that  EPA 
proposes  to  replace.  With  respect  to 
continuous  electroplating  operations, 
which  are  currently  regulated  under 
part  433  (Metal  Finishing),  but  which 
EPA  proposes  to  regulate  under  part  420 
(Iron  &  Steel),  EPA  presents  BPT 
limitations  for  the  conventional 
parameters  TSS  and  oil  and  grease  in 
proposed  subpart  F,  §§  420.62(a)(9)  and 
(b)(9)  based  on  the  limitations  as 
currently  codified  in  part  433  for  those 
operations. 

The  Agency  is  also  considering  an 
alternative  approach  that  would 
simplify  the  regulation  and  ease 
implementation  of  BPT  limitations  in 
the  NPDES  permit  program.  The  Agency 
solicits  comment  on  this  alternative 
approach,  which  is  discussed  below. 
The  alternative  is  also  presented  in  the 
Technical  Development  Document  for 
this  proposed  regulation. 

j.  Ahemative  approach:  Codify  BPT 
limitations  as  the  TSS  and  O&G 
Concentrations  used  to  develop  the 
Current  part  420  Regulation.  The 
Agency  is  aware  that  incorporating  the 
current  RPT  limitations  into  the  new 
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subcategorization  structiu-e  of  the 
proposed  regulation  is  complex  and  will 
be  difficult  to  implement  because  the 
BPT  limitations  are  unchanged  and 
reflect  a  different  subcategorization 
schedule.  If  the  regulation  were 
promulgated  as  proposed,  permit 
writers  and  the  industry  would  be 
required  to  implement  the  existing  part 
433  BPT  limitations,  existing  part  420 
BPT  limitations  for  12  subcategories  and 
more  than  50  segments,  as  well  as  the 
proposed  BAT  limitations  for  seven 
subcategories  with  far  fewer  segments. 
As  a  result,  permit  writers  would  need 
to  identify  process  imits  using  different 
characteristics  for  BPT  than  they  would 
use  for  BAT  and  other  technology 
levels.  Therefore,  EPA  is  considering  an 
alternative  approach  that  EPA  believes 
would  ease  implementation  of  BPT 
limitations  in  the  NPDES  permit 
program. 

Under  this  alternative  approach,  EPA 
would  replace  the  current  mass-based 
BPT  limitations  for  TSS  and  oil  &  grease 
with  corresponding  concentration-based 
limitations  for  TSS  and  oil  &  grease.  The 
concentration-based  BPT  limitations 
would  be  the  treated  effluent 
concentrations  used  to  develop  the 
current  regulation  for  all  operations  EPA 
proposes  to  continue  to  regulate  under 
the  revised  part  420  regulations.  (Thus, 
this  option  would  not  apply  to  Cold 
Worked  Pipe  &  Tube  operations 
currently  subject  to  part  420,  but  which 
EPA  proposes  to  regulate  under  Part 
438.  Those  concentrations  are  shown  as 
the  daily  maximum  and  maximum 
monthly  average  TSS  and  oil  &  grease 
concentrations  (mg/L)  for  the  12 
subcategories  of  the  existing  regulation 
(see  Table  I-l  (pages  13  to  17),  Vol.  I  of 
the  "Development  Document  for 
Effluent  Limitations  Guidelines  for  the 
Iron  and  Steel  Manufacturing  Point 
Source  Category,"  (EPA  440/1-82-024; 
May  1982)).  electroplating  operations 
regulated  currently  under  part  433,  the 
corresponding  BPT  concentration 
limitations  would  be  either  those  listed 
at  part  433,  or  those  for  the  steel 
finishing  operations  listed  in  Table  I-l 
referenced  above. 

Under  this  option,  the  TSS  and  oil  & 
grease  concentrations  listed  in  the  1982 
development  document  would  be 
codified  as  BPT  limitations  in  the  seven 
subcategories  proposed  for  this 
regulation.  Because  the  TSS  and  oil  & 
grease  concentrations  used  to  develop 
die  1982  regulation  are  the  same  for 
operations  within  each  of  the  seven 
subcategories  for  this  proposed 
regulation,  the  structiure  of  the  revised 
regulation  would  be  streamlined  and 
implementation  would  be  much 
simpler,  example,  permit  writers  and 


the  industry*  would  not  have  to  contend 
with  classifying  hot  forming  and  steel 
finishing  operations  under  both  the 
more  complicated  subcategory  and 
segment  schedule  from  the  current 
regulation  and  the  less  complicated 
subcategory  and  segment  schedule  from 
this  proposed  regulation. 

Under  this  option,  the  permit  WTiters 
would  develop  NPDES  permit  effluent 
limitations  by  first  applying  the 
corresponding  BAT  limitations  for  toxic 
and  non-conventional  pollutants  for 
each  internal  or  external  outfall 
discharging  process  wastewaters.  Mass 
effluent  limitations  for  TSS  and  oil  & 
grease  would  be  developed  by  applying 
the  respective  concentration-based  BPT 
effluent  limitations  guidelines  to  a 
reasonable  measure  of  actual  process 
wastewater  discharge  flow,  talting  into 
account  process  wastewaters  regulated 
directly  by  Part  420  and  those  process 
wastewaters  that  may  be  unregulated  by 
part  420  (see  proposed  regulation  at 
§  420.03(f)),  As  with  the  BAT 
limitations,  the  Agency  intends  that 
only  the  mass  limitations  derived  for 
TSS  and  oil  &  grease  as  described  above 
be  included  in  NPDES  permits. 

Depending  upon  site-specific 
circumstances,  this  option  could  result 
in  either  more  or  less  stringent 
limitations  for  TSS  and  oil  &  grease  than 
would  be  derived  from  the  current  BPT 
limitations,  example,  if  a  mill  has 
process  wastewater  discharge  flows 
lower  than  the  model  BPT  production 
normalized  flows  from  the  1982 
regulation  and  no  unregulated  process 
wastewaters,  the  resulting  TSS  and  oil 
&  grease  permit  limitations  would  be 
more  stringent  in  proportion  to  the 
amount  of  the  lower  discharge  flow.  On 
the  other  hand,  if  the  mill  had  higher 
process  wastewater  flows  or  a 
substantial  volume  of  unregulated 
process  wastewaters,  the  resultant 
effluent  limitations  would  be  higher  in 
proportion  to  the  higher  discharge  flow. 
The  Agency  believes  that  in  many 
instances  the  volume  of  regulated 
process  wastewaters  currently 
discharged  or  that  will  be  discharged  to 
attain  compliance  with  the  BAT 
limitations  will  be  somewhat  less  than 
the  model  BPT  flow  rates. 
Consequently,  on  balance,  EPA  expects 
that  the  resulting  NPDES  permit  effluent 
limitations  for  TSS  and  oil  &  grease 
would  be  somewhat  more  stringent  but 
in  the  range  of  those  derived  from  the 
ciurent  BPT  limitations. 

Under  this  approach,  as  a  practical 
matter,  there  would  be  no  additional 
costs  of  compliance  to  achieve  the 
resulUng  BPT  TSS  and  oil  &  grease 
effluent  limitations.  Incremental 
investment  costs  and  incremental 


operation  and  maintenance  costs  were 
considered,  where  appropriate,  as  costs 
to  achieve  the  BAT  limitations.  In 
addition,  EPA  would  not  expect 
facilities  to  incur  additional  monitoring 
costs  associated  with  concentration- 
based  BPT  limitations  because  facilities 
already  monitor  for  these  pollutants 
under  the  current  regulation,  and  EPA 
does  not  propose  to  establish  any  new 
monitoring  requirements  for  the 
conventional  pollutants.  Nonetheless, 
for  the  purposes  of  calculating  cost  per 
pound  of  conventional  pollutants 
removed.  EPA  has  estimated  both  the 
costs  associated  with  implementing  new 
BPT  technologies  (in  this  case,  identical 
to  the  proposed  BAT  technologies,  even 
though  as  a  practical  matter,  they  are 
already  subsumed  in  the  BAT  costs  ),  as 
well  as  the  total  pounds  removed  by 
those  technologies.  (These  totals  reflect 
only  the  subcategories  and  segments  for 
which  EPA  is  considering  revising  BPT 
limitations.)  The  total  estimated  costs 
are  $53.8  million  (1997  pretax  total 
annualized  costs)  and  the  total 
estimated  removals  are  30.3  million 
pounds  of  conventional  pollutants.  EPA 
believes  these  costs  to  be  reasonable  in 
relation  to  the  effluent  reduction 
benefits.  If  EPA  were  to  adopt  this 
alternative  approach.  EPA  would  revise 
BCT  limitations  to  reflect  the  new  BPT 
levels  because  nothing  more  stringent 
that  those  levels  appears  to  pass  the 
BCT  cost  test. 

EPA  solicits  comments  on  this 
alternative  approach,  which  EPA 
believes  would  ease  the  implementation 
of  the  BPT  limitations  and  would  reflect 
current  manufacturing,  waste 
memagement,  and  wastewater  treatment 
practices.  EPA  also  solicits  other 
options  for  consideration. 

6.  BCT 

The  BCT  methodology,  promulgated 
in  1986  (51  FR  24974).  discusses  the 
Agency's  consideration  of  costs  in 
establishing  BCT  effluent  limitations 
guidelines.  EPA  evaluates  the 
reasonableness  of  BCT  candidate 
technologies  (those  that  are 
technologically  feasible)  by  applying  a 
two-part  cost  test: 

(1)  The  POTW  test:  and 

(2)  The  industry  cost-effectiveness 
test. 

In  the  POTW  test,  EPA  calculates  the 
cost  per  pound  of  conventional 
pollutant  removed  by  industrial 
dischargers  in  upgrading  from  BPT  to  a 
BCT  candidate  technology  and  then 
compares  this  cost  to  the  cost  per  pound 
of  conventional  pollutant  removed  in 
upgrading  POT\Vs  from  secondary' 
treatment.  The  upgrade  cost  to  industr\' 
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must  be  less  than  the  POTW  benchmark 
of  SO. 25  per  pound  (in  197fi  dollars) 
•     In  the  industry-  cost-effectiveness  test, 
the  ratio  of  the  incremental  BPT  to  B(T 
co^  divided  by  the  BPT  cost  for  the 
industry  must  be  less  than  1.29  (/.p..  the 
cost  increase  must  be  less  than  29 
percent). 

In  developing  BCT  limits.  EPA 
considered  whether  there  are 
technologies  that  achieve  greater 
removals  of  conventional  pollutants 
than  proposed  for  BPT.  and  whether 
those  technologies  are  cost-reasonable 
according  to  the  prescribed  BCT  tests. 
EPA  identified  no  technologies  that  can 
achieve  greater  removals  of    . 
conventional  pollutants  than  the  BPT 
standards  that  also  pass  the  BCT  cost- 
reasonableness  tests.  Accordingly.  EPA 
proposes  to  establish  BCT  effluent 
limitations  equal  to  the  current  BPT 
limitations. 

7.  Consideration  of  Statutor\'  Factors  for 
BAT.  PSES,  NSPS  and  PSNS 
Technology  Options  Selection 

Based  on  the  record  before  it.  EPA  has 
determined  that  each  proposed  model 
technology  is  technically  available.  EPA 
is  also  proposing  that  each  is 
economically  achievable  for  the  segmtmt 
to  which  it  applies.  Further.  EPA  has 
determined,  for  the  reasons  set  forth  in 
Section  V'lII.  that  none  of  the  proposed 
technology  options  has  unacceptable 
adverse  non-water  quality 
environmental  impacts.  Finally,  EPA 
has  determined  that  each  proposed 
technology  option  achieves  greater 
pollutant  removals  than  any  other 
economically  achievable  technology 
considered  by  EPA  and.  for  that  reason, 
also  represents  the  best  technology 
among  those  considered  for  the 
particular  segment.  EPA  also  considered 
the  age,  size,  processes,  and  other 
engineering  factors  pertinent  to  facilities 
in  the  proposed  segments  for  the 
purpose  of  evaluating  the  technology 
options.  None  of  these  factors  provides 
a  basis  for  selecting  different 
technologies  than  those  EPA  proposes  to 
select  as  its  model  BAT  and  PSES 
technologies  for  the  segments  within 
each  subcategory,  or  if  EPA  does  not 
propose  segmentation,  for  the 
subcategory  itself. 

In  selecting  its  proposed  NSPS 
technology  for  these  segments  and 
subcategories,  EPA  considered  all  of  the 
factors  specified  in  CVVA  section  306, 
including  the  cost  of  achieving  effluent 
reductions.  (These  findings  also  apply 
to  the  proposed  PSNS  for  these 
segments.)  The  proposed  NSPS 
technologies  for  these  segments  are 
presently  being  employed  at  facilities  in 
each  segment  of  these  subcategories. 


Therefore,  EPA  has  concluded  that  such 
costs  do  not  present  a  harrier  to  entry. 
The  Agencv  also  considered  energy 
requirements  and  other  non-water 
qudlitv  environmental  impacts  for  the 
proposed  NSPS  options  and  concluded 
that  these  impacts  were  no  greater  than 
for  the  proposed  BAT  technology 
options  for  the  particular  segment  and 
are  acceptable.  EPA  therefore  concluded 
that  the  NSPS  technology  bases 
proposed  for  these  segments  constitute 
the  best  available  demonstrated  control 
technology  for  those  segments. 

B  Cokemakinf' 

After  considering  all  of  the  technology 
options  described  in  the  Section  V,C  in 
light  of  the  factors  specified  in  section 
304(b)(2)(B)  and  306  of  the  Clean  Water 
Act,  as  appropriate,  EPA  proposes  to 
select  the  technologv  options  identified 
below  as  BAT,  PSE.S,  NSPS,  and  PSNS 
for  the  bv-product  and  non-recovery 
cokemaking  segments  of  the  proposed 
Cokemaking  Subcategory. 

1.  By-Product  Cokemaking 

a.  Regulated  Pollutants,  i.  BAT  the 
Bv-Product  segment  of  this  subcategon,'. 
EPA  proposes  establishing  BAT 
limitations  for  ammonia-N.  total 
cvanide,  phenol,  benzo(a)pyrene, 
thiocyanate.  naphthalene,  mercury, 
selenium,  and  Total  Residual  Chlorine 
(TRC:).  Except  for  TRC.  these  pollutants 
are  characteristic  of  cokemaking 
wastewaters.  TRC  is  an  indicator  of 
post-alkaline  c:hlorination  residual 
concentration  of  chlorine.  Facilities 
would  not  need  to  meet  the  TRC  limit 
if  thev  certify  to  the  permitting  authority 
that  they  do  not  employ  alkaline 
chlorination  in  their  wastewater 
treatment.  These  proposed  regulated 
pollutants  are  key  indicators  of  the 
performance  of  the  ammonia 
distillation,  biological  treatment,  and 
alkaline  chlorination  processes,  which 
are  the  kev  c;omponents  of  the  complex 
model  BAT  and  NSPS  treatment 
systems  for  by-product  coke  plants. 

ii.  PSES  EPA  proposes  to  regulate  the 
following  parameters  under  PSES; 
ammonia-N.  total  cyanide,  thiocyanate, 
selenium,  phenol,  and  naphthalene. 
Using  the  methodology  described  in 
Section  IX. A. 2,  EPA  has  determined  that 
each  of  these  pollutants  passes  through. 
EPA  notes  that  ammonia-N  is  a  key 
indicator  of  the  performance  of  the 
PSES  and  PSNS  treatment  systems 
because  it  reflects  the  performance  of 
the  ammonia  stills,  which  not  only 
control  ammonia-N.  but  also  acid  gasses 
(HCN,  H:S)  and  volatile  toxic  organic 
pollutants  (benzene,  toluene,  xylenes), 
some  portions  of  which  would 
otherwise  be  lost  in  coke  plant  and 


municipal  sewer  systems  and  in 
biological  processes  at  POTVVs.  EPA  has 
determined  that  the  other  pollutants 
EPA  proposes  to  regulate  at  BAT 
(benzo(a)pyrene  and  mercury)  do  not 
pass  through, 

iii.  NSPS.  NSPS  limitations.  EPA 
proposes  to  regulate  the  same  pollutants 
as  those  for  BAT.  with  the  addition  of 
TSS  and  oil  and  grease  (measured  as 
HEM). 

iv.  PSNS.  EPA  proposes  to  regulate 
the  same  parameters  as  under  PSES  for 
this  segment. 

b.  Technology  Selected,  i.  BAT.  The 
Agency  is  proposing  to  establish  BAT- 
3  for  the  by-products  recovery  segment 
of  the  cokemaking  subcategory.  The 
treatment  technologies  that  serve  as  the 
basis  for  the  development  of  the 
proposed  BAT  limits  are:  Tar  removal, 
equalization,  ammonia  stripping, 
temperature  control,  equalization, 
single-stage  biological  treatment  with 
nitrification,  and  alkaline  chlorination. 
EPA  estimates  that  only  one  facility  will 
close  as  a  result  of  BAf-3,  EPA  has 
determined  that  this  option  is 
economically  achievable  and  cost 
effective. 

As  presented  in  Section  V.C.I,  four 
BAT  options  were  under  consideration. 
Under  BAT-1.  water  usage  would  be 
reduced  by  1.6  million  gallons  per  year 
from  current  levels  and  the  removal 
toxic  and  non-conventional  pollutants 
would  increase  by  14%  over  those 
levels.  BAT-2  results  in  no  further 
reduction  in  flow  beyond  that  to  be 
achieved  by  BAT-1.  but  does  result  in 
the  additional  removal  of  17%  of  the 
total  cyanide  from  direct  discharging 
cokemaking  wastestreams  through  the 
use  of  cyanide  precipitation.  BAT-3 
also  results  in  no  further  reduction  in 
flow  beyond  that  to  be  achieved  by 
BAT-1.  but  does  result  in  the  additional 
removal  of  50%  of  the  total  cyanide 
from  direct  discharging  cokemaking 
wastestreams  beyond  BAT-1  levels 
through  the  use  of  alkaline  chlorination. 
BAT-4  results  in  no  further  reduction  in 
flow  beyond  that  to  be  achieved  by  any 
of  the  BAT  options,  and  does  not  lead 
to  significant  additional  pollutant 
removal  beyond  that  to  be  achieved  bv 
BAT-3. 

BAT-1  removes  56,300  toxic  pound 
equivalents  over  current  discharge  at  an 
annualized  compliance  cost  of  $0.9 
million  {1997S).  BAT-2  removes  an 
additional  26%  of  toxic  pound 
equivalents  over  BAT-1,  at  an 
additional  annualized  compliance  cost 
of  $3,3  million  (1997$),  Neither  of  these 
options  results  in  any  facility  closures, 
so  both  are  considered  economically  . 
achievable.  However.  EPA  is  not 
proposing  either  of  these  options, 
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because  BAT-3-  removes  even  more 
pollutants  of  concern  at  a  cost  that  is 
also  economically  achievable. 

EPA  also  evaluated  BAT-4  as  a  basis 
for  establishing  BAT  more  stringent 
than  the  level  of  control  being  proposed 
today.  As  was  the  case  for  BAT-3,  EPA 
estimates  that  only  one  facility  would 
close  as  a  result  of  BAT— 4,  so  EPA  has 
determined  that  this  option  is 
economically  achievable.  However,  EPA 
is  not  proposing  to  establish  BAT  limits 
based  on  BAT— 4  because  it  determined 
that  BAT-3  achieves  nearly  equivalent 
reductions  in  pound-equivalents  for 
much  less  cost.  EPA  has  determined 
that  BAT-3  would  remove  0.43  million 
pounds  of  priority  and  non- 
conventional  pollutants  per  yejir  at  a 
total  annualized  cost  of  $8.6  million 
(1997$).  In  contrast,  BAT-4  would 
remove  the  same  quantity  of  pollutants 
at  a  total  annualized  cost  of  $15.2 
raiUion  (1997$).  In  view  of  the  fact  that 
BAT-4  appears  to  achieve  no  additional 
pollutant  removals  and  yet  woidd 
prompt  additional  total  annualized  costs 
of  $6.6  million,  EPA  has  determined 
that  BAT-3,  not  BAT-4,  is  the  "best 
available"  technology  economically 
achievable  for  the  by-products  recovery 
segment  of  the  cokemaking  subcategory. 

ii.  PSES.  EPA  is  co-proposing  two  sets 
of  technologies  to  serve  as  the  bases  for 
the  development  of  the  proposed  PSES 
limits:  (1)  Tar  removal,  equalization, 
ammonia  stripping,  temperature  control 
and  equalization,  and  (2)  tar  removal, 
equalization,  ammonia  stripping, 
temperatiire  control,  equalization,  and 
single-stage  biological  treatment  with 
nitrification.  These  are  identified  as 
options  PSES-1  and  PSES-3  in  Section 
V,C.,  respectively,  and  provide  controls 
for  each  pollutant  that  EPA  has 
determined  pass  through.  EPA  estimates 
that  no  facilities  would  close  as  a  result 
of  compliance  with  either  of  these 
options.  EPA  has  concluded  that  these 
options  are  economically^ch^yable. 

Under  Option  PSES-1,  EPA  estimates 
an  additional  3,400  toxic  pound 
equivalents  would  be  removed  per  year 
above  the  current  amount,  at  an 
additional  annualized  compliance  cost 
of  $0.3  million  (1997$).  Under  Option 
PSES-2,  EPA  estimates  an  additional 
2,200  toxic  pound  equiveilents  would  be 
removed  per  year  above  PSES-1 ,  at  an 
additional  annualized  compliance  cost 
of  $1,9  million  (1997$).  Under  PSES-3, 
EPA  estimates  an  additional  42,900 
toxic  pound  equivalents  would  be 
removed  per  year  above  PSES-2,  at  an 
additional  annualized  compliance  cost 
of  $2.8  million  (1997$).  Under  PSES-4. 
EPA  estimates  an  additional  2,900  toxic 
pound  equivalents  would  be  removed 
per  year  above  PSES-3,  at  an  additional 


annualized  compliance  cost  of  $3.5 
million  (1997$),  Based  on  consideration 
of  the  additional  pollutant  removals 
achieved  by  PSES— 4  for  indirect 
dischargers  in  this  subcategory  and  the 
additional  costs  needed  to  achieve 
them,  EPA  has  determined  that  PSES- 
3  is  the  best  technology  for  the  by- 
products recovery  segment  of  the 
cokemaking  subcategory. 

Although  EPA  considers  PSES-3  to  be 
the  best  among  the  PSES  options  EPA 
considered,  EPA  is  also  co-proposing 
PSES-1  because  it  may  provide  a  lower 
cost  means  of  obtaining  similar 
pollutant  reductions.  EPA  plans  to 
further  evaluate  setting  PSES  equal  to 
BAT-3  between  proposal  and 
promulgation  of  this  rule. 

iii.  NSPS.  The  treatment  technologies 
that  serve  as  the  basis  for  the 
development  of  the  proposed  NSPS  are 
the  same  as  Option  BAT-3.  the  reasons 
set  forth  above  for  BAT  in  its 
comparison  of  BAT-3  and  BAT-4,  EPA 
has  determined  that  BAT-3  is  the  "best" 
demonstrated  technology  for  new 
sources  in  the  by-products  recovery 
segment  of  the  cokemaking  subcategor>'. 

iv.  PSNS.  The  treatment  technologies 
that  serve  as  the  basis  for  the 
development  of  the  proposed  PSNS  are 
the  same  as  Option  PSES-3.  the  reasons 
discussed  above,  EPA  proposes  PSES-3 
as  the  basis  for  its  PSNS  for  this 
segment.  The  Agency  also  solicits 
comment  on  the  second  option 
discussed  under  PSES  for  this  segment, 
identified  as  option  PSES-1.  EPA  plans 
to  further  evaluate  setting  PSNS  equal  to 
BAT-3  between  proposal  and 
promulgation  of  this  rule. 

2.  Non-recovery  Cokemaking 

Since  the  non-recovery  cokemaking 
process  does  not  generate  any  process 
wastewater,  EPA  proposes  no  discharge 
of  process  wastewater  pollutants  to 
waters  of  the  U.S.  for  BAT/PSES/NSPS/ 
PSNS  for  all  categories  for  this  segment. 

C.  Ironmaking 

After  considering  all  of  the  technology 
options  described  in  the  Section  V.C  in 
light  of  the  factors  specified  in  section 
304(b)(2)(B)  and  306  of  the  Clean  Water 
Act,  as  appropriate.  EPA  proposes  to 
select  the  technology  options  identified 
below  as  BAT,  PSES',  NSPS,  and  PSNS 
for  the  blast  furnace  and  sintering 
segments  of  the  proposed  Ironmaking 
Subcategory. 

1 .  Blast  Furnace 

a.  Regulated  Pollutants,  i.  BAT.  EPA 
proposes  to  regulate  the  following 
parameters  under  BAT:  Ammonia-N. 
total  cyanide,  phenol,  lead,  zinc,  and 
total  recoverable  chlorine  (TRC). 


Ammonia-N  and  total  cyanide  are 
regulated  in  the  current  part  420  and  are 
again  proposed  for  regulation.  These 
pollutants  are  charaqteristic  of  blast 
furnace  ironmaking  wastewaters  and  are 
key  indicators  of  the  performance  of  the 
alkaline  chlorination  process.  Phenol  is 
proposed  for  regulation  in  place  of  total 
phenols,  because  EPA  judged  phenol  to 
be  a  better  indicator  of  treatment 
performance  of  ironmaking  wastewater 
than  total  phenols.  EPA  proposes  to 
limit  TRC  to  ensure  residual 
concentrations  of  chlorine  are  kept  to  a 
minimum  to  avoid  effluent  toxicity. 
Facilities  would  not  need  to  meet  the 
TRC  limit  if  they  certify  to  the 
permitting  authority  that  they  do  n^ 
employ  alkaline  chlorination  in  th  ir 
wastewater  treatment.  EPA  proposes  to 
limit  lead  and  zinc  because  they  are  the 
principal  metals  present  and  will  track 
performance  of  the  metals  precipitation 
model  BAT  system  with  respect  to  other 
metals  identified  as  pollutants  of 
concern. 

ii.  PSES.  EPA  proposes  to  regulate  the 
following  parameters  under  PSES: 
ammonia-N.  lead,  and  zinc.  Using  the 
methodology  described  in  Section 
IX. A. 2.  EPA  has  determined  that  each  of 
these  pollutants  passes  through.  EPA 
has  determined  that  the  other  pollutants 
EPA  proposes  to  regulate  at  BAT  (total 
cyanide  and  phenol)  do  not  pass 
through. 

iii.  NSPS.  In  addition  to  the 
parameters  listed  under  BAT  for  this 
segment.  EPA  proposes  to  regulate  TSS 
and  oil  &  grease  (measured  as  HEM). 

iv.  PSNS.  EPA  proposes  to  regulate 
the  same  parameters  under  PSNS  for 
this  segment  as  it  does  for  PSES. 

b.  Technology  Selected,  i.  BAT.  The 
treatment  technologies  that  ser\'e  as  the 
basis  for  the  development  of  the 
proposed  BAT  limits  for  the  ironmaking 
subcategor\-  (Blast  Furnace  and 
Sintering  Segments)  are:  solids  removal 
with  high-rate  recycle  and  metals 
precipitation,  alkaline  chlorination.  and 
mixed-media-filtration  for  the 
blowdown  wastewater.  This  is 
identified  as  BAT-1  in  Section  V.C. 
Under  BAT-1 .  water  usage  would  be 
reduced  by  5%  over  current  levels,  and 
total  loadings  of  toxic  and  non- 
conventional  pollutants  would  be 
reduced  by  68%.  EPA  estimates  that  no 
facilities  would  close  as  a  result  of 
BAT-1.  EPA  has  determined  that  this 
option  is  economically  achievable.  EPA 
did  not  pursue  additional,  more 
stringent  options  because  all  significant 
POCs  in  the  effluent  after  application  of 
BAT-1  system  are  projected  to  fxist  at 
levels  too  low  to  be  further  treated  by 
any  other  add-on  technology.  Therefore. 
EPA  proposes  EAT-1  as  the  technology 
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basis  for  BAT  for  the  ironmaking 
subcategorv'. 

ii.  PSESThe  treatment  technologies 
that  ser\'e  as  the  basis  for  the 
development  of  the  proposed  PSES 
limits  are:  solids  removal  with  high-rate 
recvcle  and  metals  precipitation  for  the 
blowdown  wastewater.  This  is 
identified  as  Option  PSES-1  in  Section 
V.C'.  This  option  provides  controls  for 
each  pollutant  that  EPA  has  determined 
passes  through  for  this  segment.  EPA 
has  determined  that  this  option  is 
economically  achievable.  Although 
BAT-1  achieves  additional  removal  of 
ammonia-N  through  alkaline 
chlorination.  EPA  has  found  that  all 
POTVVs  currently  receiving  wastewater 
from  ironmaking  operations  are 
achieving  ammonia  removal  comparable 
to  that  achieved  by  BAT-1.  Therefore, 
EPA  proposes  PSES-1  as  the  technology 
basis  for  PSES  for  the  ironmaking 
subcategory 

EPA  is  proposing  regulatory  fle.xibility 
that  would  allow  indirectly  discharging 
ironmaking  operations  to  not  have  to 
meet  the  pretretment  standards  for 
ammonia-N  if  the  facility  certifies  to  the 
pretreatment  control  authority  under  40 
CFR  403  12  that  they  discharge  to 
POTWs  with  the  capability,  when 
considered  together  with  the  indirect 
discharger's  removals,  to  achieve 
removals  at  least  equivalent  to  those 
expected  under  BAT  for  ammonia-N. 

EPA  plans  to  further  evaluate  setting 
PSES  equal  to  BAT-1  between  proposal 
and  promulgation  of  this  rule. 

iii  \SPS  The  treatment  technologies 
that  serve  as  the  basis  for  the 
development  of  the  proposed  NSPS 
limits  are  the  same  as  Option  BAT-1  for 
this  segment  As  was  the  case  for  BAT, 
EPA  did  not  pursue  additional,  more 
stringent  options  for  NSPS  because  all 
significant  POCs  in  the  effluent  after 
application  of  BAT-1  system  are 
projected  to  exist  at  levels  too  low  to  be 
further  treated  by  this  or  any  other  add- 
on technology.  Therefore,  EPA  proposes 
BAT-1  as  the  technology  basis  for  NSPS 
for  the  ironmaking  subcategory  because 
EP,'\  believes  it  represents  the  best 
demonstrated  technology  for  this 
subcategor\- 

iv.  PSS'S  The  treatment  technologies 
that  serve  as  the  basis  for  the 
development  of  the  proposed  PSNS 
limits  are  the  same  as  Option  PSES-1 
for  this  segment,  the  reasons  set  forth 
above  for  NSPS.  EPA  proposes  PSES-1 
as  the  basis  for  PSNS  for  this 
subcategorv 

EPA  is  proposing  regulatory  flexibility 
that  would  allow  indirectly  discharging 
ironmaking  operations  to  not  have  to 
meet  the  pretreatment  standards  for 
ammonia-.\  if  the  facility  certifies  to  the 


pretreatment  control  authority  under  40 
C;FR  403.12  that  they  discharge  to 
POTWs  with  the  capability,  when 
(  onsidered  together  with  the  indirect 
discharger's  removals,  to  achieve 
removals  at  least  equivalent  to  those 
expected  under  BAT  for  ammonia-N. 

EP,^  plans  to  further  evaluate  setting 
PSNS  equal  to  BAT-1  between  proposal 
and  prcimulgation  of  this  rule. 

2.  Sintering 

a  Regulated  Pollutants.  Because 
several  congeners  of  dioxins  have  been 
shown  to  cause  adverse  health  effects  at 
concentration  levels  far  below  those  of 
most  pollutants,  EPA  proposes  to 
regulate  2.3,7,8-tetra-chloro-dibenzo 
furan  (TCDF).  EPA  selected  this 
congener  because  sampling  data 
indicates  that  it  is  present  in  post- 
treatment  sinter  plant  wastewater,  and 
because  removal  of  this  pollutant  is 
expected  to  correlate  strongly  with 
removal  of  other  dioxin  congeners,  due 
to  their  similar  chemical  structures. 
EPA's  sampling  program  did  not 
indicate  that  there  are  measurable 
quantities  of  2.3.7. 8-tetra-chloro- 
dibenzo  dioxin  (TC^DD)  in  post- 
treatment  sinter  plant  wastewater.  The 
proposed  limit  would  be  expressed  as 
less  than  the  minimum  level  ("<ML")  or 
ten  parts  per  quadrillion  using  current 
analytical  methods.  The  "ML"  is  an 
abbreviation  for  the  minimum  level  of 
the  analvtical  method  for  TCDF 
specified  in  40  CFR  part  136  EPA 
proposes  to  require  compliance 
monitoring  at  internal  outfalls  (after 
treatment  of  sinter  plant  wastewaters 
separately  or  in  ccjmbination  with  blast 
furnace  wastewaters),  i.e..  before  any 
additional  process  or  non-process  flows 
are  combined  with  the  sinter  plant 
wastewater.  This  regulatory  approach  is 
similar  to  that  used  in  the  regulation  of 
the  bleached  paper  grade  plant  effluents 
at  bleached  kraft  pulp  and  paper  mills 
(see  40  CFR  430.24(e)).  EPA  expects  to 
gather  additional  information  on  dioxin 
and  furan  concentrations  in  sinter  plant 
effluent  and  on  this  proposed  regulatory 
approach  through  the  public  comment 
process.  EPA  also  is  willing  to  speak 
with  interested  parties  during  the 
comment  period  to  ensure  that  EPA 
considers  the  views  of  all  stakeholders 
and  uses  the  best  possible  data  upon 
which  to  base  a  decision  for  the  final 
regulation. 

i   BAT 

EPA  proposes  to  regulate  the 
following  parameters  under  BAT: 
ammonia-N,  total  cvanide,  phenol,  lead, 
zinc.  TRC  and  2,3,7.8  TCDF.  EPA 
proposes  to  regulate  ammonia-N.  total 
cvanide  and  phenol  in  order  to  track 


performance  of  the  BAT  model 
treatment  technology,  which  includes 
alkaline  chlorination.  EPA  proposes  to 
regulate  TRC  in  order  to  ensure  residual 
concentrations  of  chlorine  are  kept  to  a 
minimum  to  avoid  effluent  toxicity. 
Facilities  would  not  need  to  meet  the 
TRC  limit  if  they  certifv'  to  the 
permitting  authority  that  they  do  not 
employ  alkaline  chlorination  in  their 
wastewater  treatment.  EPA  proposes  to 
regulate  lead  and  zinc  because  they  are 
the  principal  metals  present  and  will 
track  performance  of  the  metals 
precipitation  model  BAT  system  with 
respect  to  other  metals  identified  as 
pollutants  of  concern. 

ii.  PSES 

EPA  proposes  to  regulate  the 
following  parameters  under  PSES: 
ammonia-N,  lead,  zinc,  and  2,3,7,8 
TCDF.  Using  the  methodology  described 
in  Section  IX. A. 2.  EPA  has  determined 
that  each  of  these  pollutants  passes 
through.  EPA  has  determined  that  the 
other  pollutants  EPA  proposes  to 
regulate  at  BAT  (cyanide  and  phenol)  do 
not  pass  through. 

iii.  NSPS 

In  addition  to  the  parameters  listed 
under  BAT  for  this  segment,  EPA 
proposes  to  regulate  TSS  and  oil  & 
grease  (measured  as  HEM). 

IV.  PSNS 

EPA  proposes  to  regulate  the  same 
parameters  under  PSNS  for  this  segment 
as  it  does  for  PSES. 

b.  Technologies  Selected. 

i.  BAT/PSES/NSPS/PSNS 

See  discussions  under  "Blast 
Furnace"  above. 

D  Integrated  Steelmaking 

After  considering  all  of  the  technology 
options  described  in  the  Section  V.C  in 
light  of  the  factors  specified  in  section 
304(b)(2)(B)  and  306  of  the  Clean  Water 
Act.  as  appropriate,  EPA  proposes  to 
select  the  technology  options  identified 
below  as  BAT,  PSES.  NSPS,  and  PSNS 
for  the  proposed  Integrated  Steelmaking 
Subcategory. 

1.  Regulated  Pollutants 

a.  BAT/PSES/NSPS/PSNS.  EPA 
proposes  to  regulate  lead  and  zinc  under 
BAT/PSES/NSPS/PSNS  because  they 
are  the  principal  metals  present  and 
because  they  are  good  indicators  of  the 
performance  of  the  metals  precipitation 
component  of  the  proposed  model 
technology.  Using  the  methodology 
described  in  Section  IX. A. 2.  EPA  has 
determined  that  both  lead  and  zinc  pass 
through. 
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2.  Technology  Selected 

a.  BAT/NSPS/PSES/PSNS.  The 
treatment  technologies  that  serve  as  the 
basis  for  the  development  of  the 
proposed  BAT/NSPS/PSES/PSNS  limits 
are:  solids  removal  and  high  rate 
recycle,  with  metals  precipitation  for 
blowdown  wastewater.  Cooling  towers 
are  also  part  of  the  model  technology  for 
process  wastewater  associated  with 
vacuum  degassing  or  continuous 
casting.  This  option  is  identified  as 
BAT-1  in  Section  V.C. 

Under  BAT-1 ,  water  usage  can  be 
reduced  by  83%  over  current  levels,  and 
total  loadings  of  toxic  and  non- 
conventional  pollutants  can  be  reduced 
by  66% .  EPA  estimates  that  no  facilities 
would  close  as  a  result  of  BAT-1.  EPA 
has  determined  that  this  option  is 
economically  achievable.  EPA  did  not 
pursue  other  options  because  all 
significant  POCs  in  the  effluent  after 
application  of  BAT-1  system  are 
projected  to  exist  at  levels  too  low  to  be 
further  treated  by  any  other  add-on 
technologies.  Therefore,  EPA  proposes 
BAT-1  as  the  technology  basis  for  BAT 
for  the  proposed  Integrated  Steelmaking 
subcategory. 

the  same  reason,  EPA  proposes  BAT- 
1  as  the  basis  for  PSES  for  this 
subcategory.  This  option  provides 
controls  for  each  pollutant  that  EPA  has 
determined  passes  through  for  this 
subcategory. 

As  was  the  case  for  BAT  and  PSES, 
EPA  did  not  pursue  additional,  more 
stringent  options  for  NSPS  and  PSNS 
because  all  significant  POCs  in  the 
effluent  after  application  of  BAT-1 
system  are  projected  to  exist  at  levels 
too  low  to  be  further  treated  by  any 
other  add-on  technology.  Therefore, 
EPA  proposes  BAT-1  as  the  technology 
basis  for  NSPS  and  PSNS  for  the 
integrated  steelmaking  subcategory 
because  EPA  believes  it  represents  the 
best  demonstrated  technology  for  this 
subcategory. 

E.  Integrated  and  Stand  Alone  Hot  ming 

After  considering  all  of  the  technology 
options  described  in  the  Section  V.C  in 
light  of  the  factors  specified  in  section 
304(b)(2)(B)  and  306  of  the  Clean  Water 
Act,  as  appropriate,  EPA  proposes  to 
select  the  technology  options  identified 
below  as  BAT,  PSES.  NSPS,  and  PSNS 
for  the  carbon  and  allow  segment  and 
the  stainless  steel  segment  of  the 
proposed  Integrated  and  Stand  Alone 
Hot  ming  Subcategory. 

1 .  Carbon  and  Alloy 

a.  Regulated  Pollutants,  i,  BAT.  EPA 
is  proposing  to  regulate  the  following 
pollutants:  lead  and  zinc. 


ii.  PSES/PSNS.  See  discussion  under 
"Technology  Selected— PSES/PSNS" 
below. 

iii.  NSPS.  EPA  is  proposing  regulating 
the  same  pollutants  as  for  BAT,  with  the 
addition  of  TSS  and  oil  &  grease 
(measured  as  HEM). 

b.  Technology  Selected,  i.  BAT.  EPA 
is  proposing  two  different  BAT 
approaches  today  because  of  the 
uncertainty  regarding  the  economic 
achievability  of  the  preferred  option  in 
April  2002  when  EPA  is  scheduled  to 
take  final  action  on  this  proposal. 

BAT  Option  A:  The  treatment 
technologies  that  serve  as  the  basis  for 
the  development  of  BAT  Option  A  are: 
scale  pit  with  oil  skimming,  roughing 
clarifier,  cooling  tower  with  high  rate 
recycle  and  mixed-media  filtration  of 
blowdown.'  As  required  by  CWA  section 
301(b)(2),  each  existing  direct  discharger 
subject  to  this  proposed  BAT  would  be 
subject  to  the  corresponding  limitations 
as  soon  they  are  incorporated  into  the 
facility's  NPDES  permit.  EPA  believes 
the  BAT  Option  A  is  economically 
achievable  because  the  facility  level 
analysis  projects  no  facility  closures. 
The  firm  level  analysis  does,  however, 
project  that  one  or  more  firms  may 
experience  financial  "distress"  as  a 
result  of  the  aggregate  compliance  costs 
of  the  rule,  including  the  hot  forming 
segment  compliance  costs,  Financial 
"distress"  may  indicate  the  loss  of 
financial  independence,  sale  of  assets  or 
the  likelihood  of  bankruptcy.  In  this 
case,  the  facility  level  analysis  indicates 
the  facilities  would  be  expected  to 
remain  viable  postcompliance  and 
would  possess  value  as  continuing 
concerns.  Therefore,  EPA  expects  that 
the  firm(s)  would  respond  to  financial 
"distress"  through  the  sale  of  assets, 
rather  than  through  declaration  of 
bankruptcy,  which  would  be  far  more 
disruptive  in  terms  of  economic  impacts 
for  the  subcategory  as  a  whole,  example, 
job  losses  would  be  more  limited  in  the 
event  of  the  sale  of  a  facility  owned  by 
a  distressed  firm  rather  than  a 
bankruptcy  induced  closure  and  any 
community  impacts  associated  with  job 
losses  would  likewise  be  less  severe. 
The  Agency  believes  that  this  projected 
level  of  financial  distress  is  not 
significant  and  therefore  believes  that 
Option  A  is  economically  achievable  for 
the  segment  as  a  whole. 

BAT  Option  B:  As  discussed  in  more 
detail  above  in  Section  V,C.4.b,  Section 
VI.D.4,  and  Section  VI. F.  EPA  has 
estimated  that  it  could  cost  affected 
facilities  $  21.2  million  in  total 
annualized  costs  to  comply  with  BAT 
limitations  based  on  the  proposed  BAT 
model  technology,  which  includes  high 
rate  recycle.  When  those  costs  are 


considered  together  with  other  costs 
that  EPA  estimates  firms  will  incur  if 
this  rule  is  promulgated  as  proposed. 
EPA  has  predicted  that  the  cumulative 
costs  of  this  rule  could  jeopardize  the 
corporate  financial  health  of  one  or 
more  firms.  See  Section  VT.F.  While 
EPA  considers  those  possible  impacts  to 
be  acceptable  for  the  purposes  of  today's 
proposal.  EPA  is  also  aware  that  new 
information  received  after  this  proposal, 
including  information  regarding 
changes  in  the  financial  health  of  the 
industry  due  to  changes  in  the  national 
economy  and  foreign  trade,  might  lead 
EPA  to  reach  a  different  conclusion 
when  EPA  takes  final  action  on  this 
proposal  in  April  2002.  Therefore,  in 
addition  to  proposed  BAT  Option  A  for 
the  carbon  and  alloy  segment  of  the 
Integrated  and  Stcmd  Alone  Hot  ming 
subcategory,  EPA  is  proposing  a  second 
BAT  approach  for  this  segment.  EPA  is 
considering  BAT  limitations  for  this 
segment  based  on  BAT  Option  B  in  the 
event  it  determines  that  BAT  Option  A 
is  not  economically  achievable  for  the 
segment  as  a  whole  at  the  time  it  takes 
final  action  on  today's  proposal.  The 
proposed  alternative  described  below  is 
designed  to  minimize  possible  adverse 
economic  impacts  of  the  primarx' 
proposed  BAT  option  for  this  segment. 
Like  the  BAT  option  A,  BAT  Option 
B  includes  high  rate  recycle.  (Indeed, 
the  technology  basis  for  BAT  Option  A 
and  the  proposed  alternative  is 
identical.)  "The  difference  between  BAT 
Option  A  and  BAT  Option  B  involves 
the  amount  of  time  that  facilities  in  the 
segment  would  have  to  achieve  the  BAT 
limitations  based  on  that  technology. 
Under  BAT  option  A,  all  direct 
discharging  facilities  covered  by  the 
carbon  and  alloy  segment  of  the 
Integrated  and  Stand  Alone  Hot  ming 
subcategory  would  be  subject  to  the 
BAT  limitations  as  soon  as  they  are 
placed  in  the  facilities'  NPDES  permit. 
See  sections  301(b)(2)(C),  (D)  and  (F)  of 
the  Clean  Water  Act.  Although  it  is 
common  practice  for  permit  writers  to 
issue  administrative  orders  concurrent 
with  issuing  permits  based  on  a  new  or 
revised  effluent  guideline,  the  decision 
to  do  so  is  left  to  the  permit  writers' 
enforcement  discretion.  Therefore,  EPA 
cannot  assume  the  availability  of  such 
relief  when  it  estimates  the  costs  and 
impacts  of  this  proposed  rule.  Under 
BAT  Option  B,  in  contrast,  all  facilities 
within  the  carbon  and  alloy  segment  of 
the  Integrated  and  Stand  Alone  Hot 
ming  subcategory  could  receive 
additional  time  to  achieve  the 
limitations  based  on  the  proposed  BAT 
technology  for  that  segment.  If  EPA 
ultimately  determines  in  April  2002  that 
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BAT  Option  A  is  not  economic  all v 
achievable  for  the  segment  as  a  whole, 
it  mav  decide  to  take  final  action  based 
on  B At  Option  B 

Undf^r  BAT  Option  B.  EPA  would 
rodih'  BAT  limitations  that  consisted  ol 
three  separate  components.  Together, 
the  three  components  would  comprise 
BAT  for  the  carbon  and  alloy  segment 
of  the  Integrated  and  Stand  Alone  Hot 
ming  subcategory  and.  operating 
incrementally,  would  become 
progressively  more  stringent  over  time. 
.Mthough  applied  in  stages,  the 
limitations  would  represent  a 
continuum  of  progress  that  all  facilities 
under  BAT  Option  B  would  be  required 
to  achieve  by  April  3(3.  2007  Under  the 
first  component,  consisting  of  "stage  1" 
BAT  limitations,  each  facilitv  subject  to 
this  segment  would  be  immediately 
subject  to  limitations  based  on  th*^  mill's 
existing  effluent  qualitv  for  the 
regulated  pollutants,  or  its  current 
technology-based  permit  limits  for  those 
pollutants,  whichever  are  more 
stringent.  The  second  component  would 
consist  of  enforceable  interim 
milestones  developed  on  a  best 
professional  judgment  basis  by  the 
permitting  authority  to  reflect 
reasonable  interim  milestones  toward 
achievement  of  the  ultimate  BAT 
limitations.  Under  the  third  component, 
consisting  of  the  ultimate,  or  "stage  2" . 
BAT  limitations,  each  facility  bv  April 
30.  2007  would  be  subject  to  limitations 
that  are  based  on  the  BAT  technology 
proposed  for  this  segment  (i.e..  scale  pit 
with  oil  skimming,  roughing  clarifier. 
filtration,  high  rate  recycle  and  mixed- 
media  filtration  of  blowdown). 

With  respect  to  the  "stage  1" 
limitations.  EPA  intends  that  the 
permitting  authority  would  express  that 
limitation  in  numeric  form  for  each 
facility  on  a  case-by-case  basis  The 
"stage  1"  limitations  thus  will  be 
numeric  values  on  the  regulated 
pollutants,  that,  for  each  pollutant,  are 
equivalent  to  the  more  stringent  of 
either  the  technology-based  limit  on  that 
pollutant  in  the  facility's  last  permit  or 
the  facility's  current  effluent  qualitv 
with  respect  to  that  pollutant.  Existing 
effiuent  quality  for  the  regulated 
pollutants  would  be  determined  at  the 
internal  monitoring  point  where  the 
wastewater  containing  those  pollutants 
leaves  the  hot  forming  wastewater 
treatment  plant.  These  'stage  1"  BAT 
limits  would  represent  the  first  step  in 
the  BAT  continuum  for  BAT  Option  B 
and  would  be  enforceable  against  the 
facility  as  soon  as  they  are  placed  in  the 
facility's  NPDES  permit.  The  purpose  of 
the  "stage  1'  BAT  limits  would  be  to 
ensure  that,  at  a  minimum,  existing 
effluent  quality  is  maintained  while  the 


facilitx  moves  toward  achieving  the 
"stage  2  "  BAT  limitations  that  are  based 
on  the  model  BAT  technologies  for  this 
segment.  Allowing  a  facility  to  degrade 
its  effluent  c|uality  during  development 
and  installation  I'f  the  model  BAT 
tec:hnologies  would  be  inconsistent  with 
the  statute's  direction  that  BAT 
limitations  achieve  reasonable  further 
progress  toward  the  Clean  Water  Act's 
national  goals.  EPA's  "stage  1" 
limitations,  thus,  would  be  intended  to 
capture  ccmtinuously  improving  effluent 
quality 

Because  the  "stage  1"  limitations 
would  reflect  a  level  of  technology  that 
the  facilitv  is  already  employing  or  that 
was  previously  determined  to  be  BAT 
for  that  facilitv.  EPA  would  be  able  to 
conclude  at  the  time  of  promulgation 
that  the  technology  bases  for  the  "stage 
1"  limits  are  both  technically  available 
and  economically  achievable.  If  EPA 
were  to  promulgate  such  limitations, 
EPA  would  also  consider  whether  they 
would  result  in  any  adverse  non-water 
quality  environmental  impacts,  and 
would  also  consider  all  of  the  other 
statutory  factors  specified  in  CWA 
sertion  304(b)(2)(B)  and  306.  EPA 
believes  that  "stage  1  "  limitations  could 
be  the  "best"  available  technology 
economit:ally  achievable  for  facilities  in 
the  segment  if  the  record  shows  that 
they  allow  those  facilities  to  focus  their 
resources  on  the  research,  development, 
testing,  and  installation  of  the 
technologies  ultimately  needed  to 
achieve  the  "stage  2"  limitations,  which 
are  based  on  model  BAT  technology  for 
the  subpart.  ""Stage  1"  limitations  thus 
would  reflect  "reasonable  further 
progress  toward  the  national  goal  of 
eliminating  the  discharge  of  all 
pollutants.  "  as  called  for  by  CWA 
section  301(b)(2)(A).  and  could 
reasonably  represent  the  appropriate 
first  rung  of  the  .segment  BAT  ladder,  if 
EPA  were  to  determine  that  the  model 
technology  is  nu\  economically 
ac  hievabit!  at  the  time  of  promulgation. 

The  second  component  would  consist 
of  interim  milestone  limitations.  Under 
this  component,  facilities  would  be 
ri'ciuired  to  meet  enforceable 
requirements  determined  by  the 
permitting  authority  based  on  best 
professional  judgment:  these  milestones 
would  be  expressed  as  narrative  or 
numeric  conditions  in  the  facility's 
NPDES  permit  and  would  reflect  each 
step  in  a  facility's  progress  toward 
achievement  of  the  ultimate,  "stage  2,  ' 
performance  requirements. 

With  respect  to  '"stage  2."  EPA  would 
promulgate  limitations  that  represent 
the  performance  that  can  be  achieved 
using  the  model  BAT  technology  for  the 
segment.  Because  the  model  technology 


for  BAT  Option  B's  "stage  1"  limitations 
would  be  the  same  as  those  proposed  for 
BAT  Option  A.  the  calculated 
limitations  would  be  identical  as  well. 
The  difference  between  the  BAT  Option 
A  and  BAT  Option  B  is  that  the  facilities 
in  this  segment  would  not  be  required 
to  be  subject  to  those  limitations  upon 
promulgation.  Rather,  the  facilities 
would  be  subject  to  the  '"stage  2" 
limitations  at  some  later  date  specified 
in  the  regulation  by  EPA,  e.g..  April  30. 
2007.  That  date  would  represent  the 
date  by  which  EPA  determines — based 
on  the -administrative  record  at  the  time 
of  promulgation — that  the  model 
technology  would  be  economically 
achievable  for  the  segment  as  a  whole. 
Thus,  under  BAT  Option  B  .  if  EPA 
concludes  at  the  time  of  promulgation 
that  five  years  would  be  sufficient  time 
to  allow  the  subcategory  as  a  whole  to 
raise  the  capital  necessarv'  to  implement 
the  model  BAT  technology  for  the 
segment  in  a  way  to  assure  its  economic 
achievability.  then  EPA  would  specify 
that  date  as  the  date  by  which  the 
segment  as  a  whole  is  subject  to  the 
"stage  2"  BAT  limitations. 

EPA  acknowledges  that  the 
uncertainties  of  the  iron  and  steel 
market  and  the  financial  circumstances 
of  individual  firms  may  make  it  difficult 
to  project  the  economic  achievability  of 
particular  technologies  in  future  years, 
even  in  the  comparative  near-term.  EPA 
expects  it  would  take  into  account  a 
variety  of  factors,  including  the  costs  of 
the  BAT  model  technology  over  a 
specified  number  of  years,  the  expected 
industry  price  and  revenue  cycle,  the 
economic  impact  on  the  segment  of 
other  EPA  regulations  that  might  affect 
them  within  the  time  frame,  and 
resulting  aggregate  costs,  closures,  and 
firm  failures. 

In  the  effluent  limitations  guidelines 
and  standards  for  the  pulp,  paper  and 
paperboard  industry,  EPA  adopted  an 
approach  similar  to  BAT  Option  B  as 
part  of  its  Voluntary  Advanced 
Technology  Incentives  Program.  See  40 
CFR  430.24(b).  Facilities  choosing  to 
participate  in  the  Voluntary  Advanced 
Technology  Incentives  Program  could 
enroll  at  one  of  three  levels,  or  tiers, 
each  with  its  own  set  of  limits  and  time 
frames  for  compliance  and  each  based 
on  a  different  model  BAT  technology 
(with  technologies  becoming  more 
advanced  as  the  time  periods  for 
compliance  were  extended),  each  tier, 
EPA  promulgated  voluntcU7»'  advanced 
technology  BAT  limitations  that 
consisted  of  three  separate  components. 
Together,  the  three  components 
comprised  BAT  for  any  bleached 
papergrade  kraft  and  soda  mill  that 
elected  to  participate  in  the  voluntary 
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incentives  program.  See  40  CFR 
430.24(b).  The  first  component 
consisted  of  "stage  1"  existing  effluent 
quality  limitations  that  were  similar  in 
principle  to  the  "stage  1"  limitations 
described  above  for  BAT  Option  B.  See 
40  CFR  430.24(b)(1).  The  second 
component  consisted  of  enforceable 
interim  milestones  developed  on  a  best 
professional  judgment  basis  by  the 
permitting  authority  to  reflect 
reasonable  interim  milestones  toward 
achievement  of  the  ultimate  BAT 
limitations.  See  40  CFK  430.24(b){2}. 
(The  program  also  included  numeric 
six-year  milestone  limitations  that 
would  apply  to  facilities  that  enrolled  in 
Incentives  Tiers  with  deadlines  of  2009 
and  2014.  See  40  CFR  430.24(b)(3).)  The 
third  component  consisted  of  numeric 
"stage  2"  effluent  limitations  that 
reflected  the  limitations  achievable  by 
the  model  BAT  technology  for  the 
particular  tier.  Taken  together,  these 
three  components  constitute  reasonable 
further  progress  toward  the  national 
goal  of  eliminating  the  discharge  of  all 
pollutants  and  for  this  reason 
represented  BAT. 

EPA  recognizes  that  some  facilities  in 
this  segment  are  already  achieving  or 
are  capable  of  achieving  limitations 
approaching  the  ultimate  "stage  2" 
limitations.  In  this  situation,  the  "stage 
1"  or  interim  milestone  BAT  limitations 
for  these  mills  would  correspond  to  that 
level  of  achievement,  as  judged  by  the 
permitting  authority  based  on 
monitoring  data  supplied  by  the  facility. 
In  this  way,  EPA  would  ensure  that,  for 
the  segment  as  a  whole,  limitations 
would  be  derived  from  the  "best" 
available  technology  economically 
achievable,  even  though  that  technology 
might  vary  on  a  mill-by-mill  basis 
during  the  interim  period  before  the 
"stage  2"  limitations  apply.  This 
incremental  approach  is  authorized  by 
CWA  section  301(b)(2)(A),  which 
expressly  requires  BAT  to  result  in 
reasonable  further  progress  toward  the 
national  goal  of  eliminating  pollutant 
discharges.  EPA  believes  that  the  two- 
step  approach  set  forth  in  BAT  Option 
B  would  move  facilities  toward  that 
national  goal.  Each  facility  in  the 
segment  would  be  required  immediately 
to  begin  to  implement  a  BAT  package 
consisting  of  successively  more 
stringent  permit  limits  and  conditions. 
Although  environmental  improvements 
are  realized  only  incrementally,  the 
facility  is  subject  to  BAT  limits  as  soon 
as  its  permit  is  written  based  on  the  first 
increment  of  that  BAT  package.  Thus, 
the  facility  is  continuously  subject  to 
and  must  comply  immediately  with  the 
BAT  limits  as  they  progressively  unfold. 


including  each  interim  BAT  limitation 
or  permit  condition  representing  that 
progress. 

EPA's  promulgation  of  BAT  as  a 
package  of  progressively  more  stringent 
limitations  and  conditions  is  also 
consistent  with  the  use  of  BAT  as  a 
"beacon  to  show  what  is  possible." 
Kennecottv.  EPA.  780  F.2d  445,  448 
(4th  Cir.  1985).  By  using  BAT  Option  B, 
EPA  thus  would  be  able  to  promulgate 
forward-looking  effluent  limitations 
guidelines  and  standards  for  the 
segment  as  a  whole.  If  EPA  were  to 
adopt  BAT  Option  B,  EPA  would  be 
promoting  a  form  of  technological 
progress  that  is  consistent  with 
Congressional  intent  that  BAT  should 
aspire  to  "increasingly  higher  levels  of 
control."  See,  e.g..  Statement  of  Sen. 
Muskie  (Oct.  4,  1972),  reprinted  in  A 
Legislative  History  of  the  Water 
Pollution  Control  Act  Amendments  of 
1972  ("1972  Leg.  Hist."),  at  170.  It 
would  also  be  consistent  with  the 
overall  goals  of  the  Act.  See  CWA 
section  101(a).  Agencies  have 
considerable  discretion  to  interpret  their 
statutes  to  promote  Congressional 
objectives.  "  '[Tjhe  breadth  of  agency 
discretion  is,  if  anything,  at  zenith  when 
the  action  *   *   *  relates  primarily  to 
*  *  *  the  fashioning  of  policies, 
remedies  and  sanctions,  including 
enforcement  and  voluntary  compliance 
programs!, ]  in  order  to  arrive  at 
maximum  effectuation  of  Congressional 
objectives."  '  U.S.  Steelworkers  of 
America  v.  Marshall,  647  F.2d  1189, 
1230-31  n.64  (D.C.  Cir.  1980) 
(upholding  OSHA  rule  staggering  lead 
requirements  over  10  years)  (quoting 
Niagara  Mohawk  Power  Corp.  v.  FPC. 
379  F.2d  153,  159  (D.C.  Cir.  1967)),  cert, 
denied,  453  U.S.  9113  (1981).  In  tiiis 
case,  the  codification  of  progressively 
more  stringent  BAT  limitations 
advances  not  only  the  general  goal  of 
the  Clean  Water  Act,  but  also  the 
explicit  goal  of  the  BAT  program.  See 
Chevron.  U.S.A..  Inc.  v.  NRDC,  467  U.S. 
837,  843-44  (1984). 

Moving  toward  the  elimination  of 
pollutant  discharges  in  stages  is  also 
consistent  with  the  overarching 
structure  of  the  effluent  limitations 
guidelines  program.  Congress  originally 
envisioned  that  the  sequence  of 
attaining  BPT  limits  in  1977  and  BAT 
limits  in  1983  would  result  in  "levels  of 
control  which  approach  and  achieve  the 
elimination  of  the  discharge  of 
pollutants."  Statement  of  Sen.  Muskie 
(Oct.  4,  1972),  reprinted  in  1972 
Legislative  History,  at  170.  This  two- 
step  approach  produced  dramatic 
improvements  in  water  quality,  but  did 
not  achieve  the  elimination  of  pollutant 
discharges.  Therefore.  EPA  periodically 


revisits  and  revises  its  effluent 
limitations  guidelines  with  the  intention 
each  time  of  making  further  progress 
toward  the  national  goal.  This  is  the 
third  effluent  limitations  guideline 
promulgated  for  the  iron  and  steel 
industry.  Achieving  these  incremental 
improvements  through  successive 
rulemakings  carries  a  substantial  cost, 
however.  The  effluent  guideline 
rulemaking  process  can  be  highly 
complex,  in  large  part  because  of  the 
massive  record  compiled  to  inform  the 
Agency's  decisions  and  because  of  the 
substantial  costs  associated  with 
achieving  each  additional  increment  of 
environmental  improvement.  If  EPA 
were  to  adopt  BAT  Option  B,  EPA 
would  hope  to  achieve  the  goals  that 
Congress  envisioned  for  the  BAT 
program  at  considerably  less  cost;  one 
rulemaking  that  looks  both  at  the 
present  and  into  the  future. 

Finally,  like  other  agencies,  EPA  has 
inherent  authority  to  phase  in  regulator>' 
requirements  in  appropriate  cases.  EPA 
has  employed  this  authority  in  other 
contexts,  example.  EPA  recently  phased 
in.  over  two  years.  TSCA  rules 
pertaining  to  lead-based  paint  activities. 
See  40  CFR  746.239  and  61  FR  45788, 
45803  (Aug.  29.  1996).  Similarly,  the 
Occupational  Safety  and  Health 
Administration  phased  in.  over  10 
years,  a  series  of  progressively  more 
stringent  lead-related  controls.  See  29 
CFR  1910.1025  (1979  ed).  Indeed,  in 
upholding  that  rule,  the  U.S.  Court  of 
Appeals  Tor  the  D.C.  Circuit  noted  that 
"the  extremely  remote  deadline  at 
which  the  (sources)  are  to  meet  the  final 
[permissible  exposure  limits]  is  perhaps 
the  single  most  important  factor 
supporting  the  feasibility  of  the 
standard."  United  Steelworkers  of 
America  v.  Marshall.  647  F.2d  at  1278. 

EPA  is  aware  that  CWA  sections 
301(b)(2)(C)  &  (D)  require  BAT  limits  to 
be  achieved  "in  no  case  later  than  three 
years  after  the  date  such  limits  are 
promulgated  under  section  304(b).  and 
in  no  case  later  than  March  31,  1989." 
(Section  301(b)(2)(F),  which  refers  to 
BAT  limitations  for  nonconventional 
pollutants,  also  contains  the  March  31. 
1989  date,  but  uses  as  its  starting  point 
the  date  the  limitations  are 
"established.  ")  This  language  does  not 
speak  to  the  precise  question  EPA 
confi-onts  here:  whether  EPA  can 
promulgate  BAT  limitations  that  are 
phased  in  over  time,  so  that  a  direct 
discharger  at  all  times  is  subject  to  and 
must  comply  immediately  with  the 
particular  BAT  limitations  applicable  to 
them  at  any  given  point  in  time.  Section 
301(b)(2)  provides  no  clear  directin. 
EPA  therefore  is  charged  with  mak.iig  a 
reasonable  interpretation  of  the  statute 
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to  fill  the  gap.  See  Chevron,  i'  S  A  .  Im 
V  \RDC.  467  US.  at  843-44  EPA 
believes  that  subjecting  facilities  to 
progressively  more  stringent  BAT 
limitations  over  time  could  be  the  best 
wav  of  achieving  reasonable  further 
progress  toward  elimmating  all 
pollutant  discharges,  as  intended  by 
Congress.  EPA  could  use  BAT  Option  B 
to  push  facilities  to  achieve 
environmental  reductions  beyond  those 
achievable  if  EPA  proposes  a  BAT  based 
on  what  is  immediately  attainable.  B.-\T 
Option  B  would  also  make  it  possible 
for  facilities  to  achieve  these 
performance  requirements  at  a  pace  that 
makes  technical  and  economic  sense  In 
fact,  the  Agencv  estimates  the  total 
annualized  compliance  costs  for  the 
alternative  to  be  Sl.3.3  million,  which 
represents  a  savings  of  S7.9  million. 

EPA  specifically  solicits  comment  on 
both  of  these  options,  including  options 
for  less  expensive  technology.  Even 
though  the  Agency  believes  that  Option 
A  is  economically  achievable,  there  may 
be  non-trivial  impacts  for  a  few  firms. 
The  Agency  could  not  identify  less- 
expensive  treatment  technology  that 
would  meet  the  objectives  of  the  CVVA. 
Therefore  EPA  also  solicits  comment  on 
whether  there  is  any  rational  basis  to 
distinguish  among  mills  in  this  segment, 
so  as  to  apply  BAT  Option  B  only  to  a 
specific  subsogment  of  mills  for  which 
the  model  technology  is  not 
economically  achievable  at  the  time  of 
promulgation. 

ii.  PSES/PSSS  EPA  estimates  that 
PSES-1.  whose  technical  basis  consists 
of  a  scale  pit  with  oil  skimming,  a 
roughing  clarifier.  sludge  dewatering, 
filtration,  and  high  rate  recycle,  with 
mixed-media  filtration  of  blowdown, 
would  result  in  a  flow  reduction  of  74% 
over  current  conditions,  and  a  53% 
reduction  in  discharge  of  toxic  and  non- 
conventional  pollutants.  However.  EPA 
does  not  propose  to  promulgate  PSES 
for  the  carbon  and  allow  steel  segment 
of  the  proposed  Integrated  and  Stand 
Alone  Hot  ming  subcategon.-  EPA 
believes  that  nationally  applicable  PSES 
regulations  are  unnecessary  at  this  time, 
because  there  are  only  seven  facilities  in 
this  segment  and  because  PSES-1 
would  result  in  an  average  removal  of 
only  21  toxic  pound-equivalents  per 
facility  per  year  for  these  facilities 
These  reductions  are  much  lower  than 
other  categorical  standards  promulgated 
bv  EPA.  example.  Organic  Chemical. 
Plastics,  and  Synthetic  Fibers  (OCPSF). 
Electroplating.  Batter\'  Manufacturing, 
and  Porcelain  Enameling  toxic  pound 
equivalents  removed  per  facility  per 
vear  range  from  6.747  to  14.960.  In 
addition.  EPA  recently  decided  not  to 
promulgate  prelreatment  standards  for 


two  industrial  categories.  Industrial 
Laundries,  see  64  FR  45072  (August  18. 
1999)  and  Landfills,  see  65  FR  3008 
(lanuary  19.  2000).  based  on  low 
removals  of  toxic  pound  equivalents  by 
facilities  in  those  t;ategories.  In  the  case 
of  industrial  laundries.  EPA  decided  not 
to  promulgate  pretreatment  standards 
based  on  32  toxic  pound  equivalents  per 
facilitv  per  year,  and  in  the  landfills 
effluent  guidelines.  EPA  decided  not  to 
promulgate  pretreatment  .standards  for 
mm-hazardous  landfills  based  on  the 
removal  of  onlv  14  toxic  pound 
equivalents  per  facility  per  year. 

The  Agency  believes  that 
pretri^atment  local  limits  implemented 
on  a  case-by-case  basis  can  more 
appropriately  address  any  individual 
toxic  parameters  present  at  these 

Je\C  1  I  1 1 lf*S 

lii  S'SPS  EPA  proposes  BAT  Option 
A  as  the  basis  for  NSPS  for  this  segment 
because  EPA  believes  it  represents  the 
best  demonstrated  technology  for  this 
segment. 

iv  PSS'S  EPA  is  proposing  not  to 
revise  PSNS  for  this  segment  because 
EPA  does  not  foresee  the  construction  of 
any  new  indirect  discharging  facilities 
that  would  be  subject  to  this  segment. 
EPA  also  does  not  believe  that  it  is 
practicable  for  a  direct  discharging 
facility  covered  bv  this  segment  to 
become  an  indirect  discharging  facility 
because  their  flows  would  be  too  large 
for  a  POTW  to  handle. 

2.  Stain k'ss 

a.  Rfgulated  Pollutants,  i.  BATEPA  is 
proposing  regulating  the  following 
pollutants:  chromium  and  nickel. 

ii.  PSES/PSNS.  See  discussion  under 
Technology  Selected— PSES/PSNS" 
below. 

iii.  NSPS  EPA  is  proposing  to 
regulate  the  same  pollutants  as  for  BAT. 
with  the  addition  of  TSS  and  oil  & 
grease, 

b.  Technology  Selected,  i.  BAT.  The 
treatment  technologies  that  serve  as  the 
basis  for  the  development  of  the 
proposed  BAT  limits  for  the  stainless 
segment  of  the  integrated  and  stand 
alone  hot  forming  subcategory  are:  Scale 
pit  with  oil  skimming,  roughing 
darifier.  with  high  rate  recycle  and 
mixed-media  filtration  of  blowdown. 
This  option  is  referred  to  as  BAT-1  in 
Section  V.C.  EPA  estimates  that  no 
facilities  would  close  as  a  result  of 
BAT-1   EPA  has  determined  that  this 
option  is  economically  achievable.  EPA 
did  not  pursue  additional,  more 
stringent  optiims  because  all  significant 
POCs  in  the  effluent  after  application  of 
BAT-1  system  are  projected  to  exist  at 
levels  too  low  to  be  further  treated  by 
any  add-on  technology.  Therefore.  EPA 
proposes  BAT-1  as  the  technology  basis 


for  BAT  for  the  stainless  steels  segment 
of  the  proposed  Integrated  and  Stand 
Alone  Hot  ming  subcategorw 

ii.  PSES/PSNS.  EPA  estimates  that 
PSES-1  for  the  stainless  segment  of  the 
integrated  and  stand  alone  hot  forming 
subcategory  would  result  in  a  reduction 
of  90%  of  the  flow  from  current  levels, 
and  a  66%  removal  of  toxic  and  non- 
conventional  pollutants.  However.  EPA 
does  not  propose  to  promulgate  PSES 
for  the  stainless  steel  segment  of  the 
proposed  Integrated  and  Stand  Alone 
Hot  ming  subcategor}*.  EPA  believes  that 
nationally  applicable  PSES  regulations 
are  unnecessary  at  this  time,  because 
there  are  only  three  facilities  in  this 
segment  and  because  PSES-1  would 
result  in  an  average  removal  of  only  4 
toxic  pound-equivalents  per  facility  per 
year  for  these  facilities.  These 
reductions  are  much  lower  than  other 
categorical  standards  promulgated  by 
EPA.  example.  Organic  Chemical, 
Plastics,  and  Synthetic  Fibers  (OCPSF), 
Electroplating,  Battery  Manufacturing, 
and  Porcelain  Enameling  toxic  pound 
equivalents  removed  per  facility  per 
year  range  from  6,747  to  14,960.  And. 
EPA  recently  decided  not  to  promulgate 
pretreatment  standcirds  for  two 
industrial  categories.  Industrial 
Laundries,  see  64  FR  45072  (August  18. 
1999)  and  Landfills,  see  65  FR  3008 
Oanuarv'  19,  2000),  based  on  low 
removals  of  toxic  pound  equivalents  by 
facilities  in  those  categories.  In  the 
industrial  laundries  rule,  EPA  decided 
not  to  promulgate  pretreatment 
standards  based  on  32  toxic  pound 
equivalents  per  facility  per  year,  and  in 
the  landfills  effluent  guidelines,  EPA 
decided  not  to  promulgate  pretreatment 
standards  for  non-hazardous  landfills 
based  on  the  removal  of  only  14  toxic 
pound  equivalents  per  facility  per  year. 

The  Agency  believes  that 
pretreatment  local  limits  implemented 
on  a  case-by-case  basis  can  more 
appropriately  address  any  individual 
toxic  parameters  present  at  these 
facilities. 

iii.  NSPS.  EPA's  proposed  technology 
is  the  same  as  the  proposed  BAT 
technology  for  this  segment  because  no 
other  treatment  technologies  are 
demonstrated  to  control  the  pollutants 
EPA  proposes  to  regulate. 

F.  Non-integrated  Steelmaking  and  Hot 
ming 

After  considering  all  of  the  technology 
options  described  in  the  Section  V.C  in 
light  of  the  factors  specified  in  section 
304(b)(2)(B)  and  306  of  the  Clean  Water 
Act,  as  appropriate,  EPA  proposes  to 
select  the  technolog}'  options  identified 
below  as  BAT,  PSES,  NSPS,  and  PSNS 
for  the  carbon  and  alloy  segment  and 
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the  stainless  steel  segment  of  the 
proposed  Non-integrated  and  Stand 
Alone  Hot  ming  Subcategory. 

1.  Carbon  and  Alloy 

a.  Regulated  Pollutants,  i.  BAT.  EPA 
is  proposing  regulating  the  following 
pollutants:  lead  and  zinc. 

ii.  PSES.  See  discussion  under 
"Technology  Selected— PSES"  below. 

iii.  NSPS/PSNS.  EPA  proposes  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  US  for  NSPS 
and  PSNS. 

b.  Technology  Selected. 

i.  BAT.  The  treatment  technologies 
that  serve  as  the  basis  for  the 
development  of  the  proposed  BAT 
limits  for  the  carbon  and  alloy  segment 
of  the  proposed  Non-integrated  and 
Stand  Alone  Hot  ming  Subcategory  are: 
solids  removal,  cooling  tower,  high  rate 
recycle,  mixed-media  filtration  of 
recycled  flow  or  of  low  volimie 
blowdovm  flow,  and  sludge  dewatering. 
This  is  identified  as  BAT-1  in  Section 
V.C.  EPA  estimates  that  the  BAT-1 
technology  would  result  in  a  reduction 
of  90%  of  flow  and  a  72%  reduction  in 
the  discharge  of  toxic  and  non- 
conventional  pollutants.  EPA  estimates 
BAT-1  to  remove  39,100  toxic  pound- 
equivalents  beyond  current  conditions, 
at  an  annualized  compliance  cost  of 
$3.1  million  (1997$).  EPA  estimates  that 
no  facilities  would  close  as  a  result  of 
BAT-1.  EPA  has  determined  that  this 
option  is  economically  achievable.  EPA 
did  not  pursue  additional,  more 
stringent  options  because  all  significant 
POCs  in  the  effluent  after  application  of 
BAT-1  system  are  projected  to  exist  at 
levels  too  low  to  be  further  treated  by 
any  add-on  technology.  Therefore,  EPA 
proposes  BAT-1  as  the  technology  basis 
for  BAT  for  the  carbon  and  allow  steel 
segment  of  the  proposed  Non-Integrated 
and  Stand  Alone  Hot  ming  subcategory. 

ii.  PSES.  EPA  estimates  that  the 
PSES-1  technology  would  result  in  a 
reduction  of  flow  of  7%,  and  the 
reduction  in  the  discharge  of  non- 
conventional  pollutants  by  4.3%. 
However,  EPA  does  not  propose  to 
revise  PSES  for  the  carbon  and  alloy 
steel  segment  of  the  proposed  Non- 
Integrated  and  Stand  Alone  Hot  ming 
subcategory.  EPA  believes  that 
nationally  applicable  PSES  regulations 
are  unnecessary  at  this  time,  because 
there  are  only  15  facilities  in  this 
segment  and  because  PSES-1  would 
result  in  an  average  removal  of  only  3 
toxic  poimd-equivalents  per  facility  per 
year  for  these  facilities.  These 
reductions  are  much  lower  than  other 
categorical  standards  promulgated  by 
EPA.  example.  Organic  Chemical, 
Plastics,  and  Synthetic  Fibers  (OCPSF), 


Electroplating,  Batter}'  Manufacturing, 
and  Porcelain  Enameling  toxic  pound 
equivalents  removed  per  facility  per 
year  range  from  6,747  to  14,960.  And, 
EPA  recently  decided  not  to  promulgate 
pretreatment  standards  for  two 
industrial  categories.  Industrial 
Laundries,  see  64  FR  45072  (August  18. 
1999)  and  Landfills,  see  65  FR  3008 
(January  19,  2000),  based  on  low 
removals  of  toxic  pound  equivalents  by 
facilities  in  those  categories.  In  the 
industrial  laundries  rule,  EPA  decided 
not  to  promulgate  pretreatment 
standards  based  on  32  toxic  pound 
equivalents  per  facility  per  year,  and  in 
the  landfills  effluent  guidelines,  EPA 
decided  not  to  promulgate  pretreatment 
standards  for  non-hazardous  landfills 
based  on  the  removal  of  only  14  toxic 
pound  equivalents  per  facility  per  year. 

While  EPA  does  not  propose  to  revise 
PSES  for  this  segment,  EPA  intends  to 
re-codify  the  current  PSES  to  fit  the  new 
proposed  subcategorization  format. 

iii.  NSPS/PSNS.  EPA  proposes  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  US  for  NSPS 
and  PSNS.  The  model  NSPS  process 
water  and  water  pollution  control 
technologies  include  treatment  and 
high-rate  recycle  systems,  management 
of  process  area  storm  water,  and 
disposal  of  low-volume  blowdown 
streams  by  evaporation  through 
controlled  application  on  electric 
furnace  slag,  direct  cooling  of  electrodes 
in  electric  furnaces,  and  other 
evaporative  uses.  Operators  of  24 
existing  non-integrated  steel  facilities 
have  reported  zero  discharge  of  process 
wastewater.  These  facilities  are  located 
in  the  following  states:  Alabama. 
Arizona,  Georgia,  Illinois,  Indiana. 
Louisiana,  New  Jersey.  New  York.  North 
Carolina,  Ohio,  Pennsylvania,  South 
Carolina,  Tennessee,  Texas.  Utah,  and 
Washington.  In  the  Non-Integrated 
Steelmaking  and  Hot  ming  subcategory, 
the  24  facilities  produce  the  following 
products:  Bars,  beams,  billets,  flats, 
plate,  rail,  rebar,  rod.  sheet,  slabs,  small 
structurals,  strip,  and  specialty  sections. 
Consequently,  the  Agency  has 
determined  that  zero  discharge  is  an 
appropriate  NSPS  for  non-integrated 
steelmaking  and  hot  forming  operations 
located  in  any  area  of  the  United  States 
and  producing  any  product.  EPA  judged 
that  there  is  no  barrier  to  entr\'  for  new 
sources  to  achieve  this  option. 

2.  Stainless 

a.  Regulated  Pollutants,  i.  BAT.  EPA 
is  proposing  regulating  the  following 
pollutants:  chromium  and  nickel. 

ii.  PSES.  EPA  is  proposing  regulating 
the  following  pollutants:  chromium  and 
nickel.  Using  the  methodology- 


described  in  Section  IX. A. 2.  EPA  has 
determined  that  both  pollutants  pass 
through. 

iii.  NSPS/PSNS.  EPA  proposes  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  US  for  NSPS/ 
PSNS. 

b.  Technology  Selected,  i.  BAT. 

The  treatment  technologies  that  serve 
as  the  basis  for  the  development  of  the 
proposed  BAT  limits  for  the  Stainless 
segment  are:  solids  removal,  cooling 
tower,  high  rate  recycle,  mixed-media 
filtration  of  recycled  flow  or  of  low 
volume  blowdown  flow,  and  sludge 
dewatering.  This  is  identified  as  BAT- 
1  in  Section  V.C.  Under  BAT-1.  water 
usage  would  be  reduced  by  50%  over 
current  levels,  and  total  loadings  of  non- 
conventionals  would  be  reduced  by 
29%.  EPA  estimates  BAT-1  to  remove 
1,560  toxic  pound-equivalents  beyond 
current  conditions,  at  an  annualized 
compliance  cost  of  $0.1  million  (1997S). 
EPA  estimates  that  no  facilities  would 
close  as  a  result  of  BAT-1.  EPA  has 
determined  that  this  option  is 
economically  achievable.  EPA  did  not 
pursue  additional,  more  stringent 
options  because  all  significant  POCs  in 
the  effluent  after  application  of  BAT-1 
svstem  are  projected  to  exist  at  levels 
too  low  to  be  further  treated  by  any  add- 
on technology.  Therefore,  EPA  proposes 
BAT-1  as  the  technology-  basis  for  BAT 
for  the  stainless  steel  segment  of  the 
Non-Integrated  Steelmaking  and  Hot 
ming  subcategory. 

ii.  PSES.  The  treatment  technologies 
that  ser\'e  as  the  basis  for  the 
development  of  the  proposed  PSES 
limits  for  the  Stainless  segment  are  the 
same  as  for  BAT-1.  This  option 
provides  controls  for  each  pollutant  that 
EPA  has  determined  passes  through  for 
this  segment.  EPA  estimates  that  the 
PSES-1  technology  would  result  in  a 
reduction  of  flow  of  85%.  and  the 
reduction  in  the  discharge  of  non- 
conventional  pollutants  by  20%.  EPA 
estimates  that  no  facilities  would  close 
as  a  result  of  BAT-1.  EPA  has 
determined  that  this  option  is 
economically  achievable.  As  was  the 
case  for  BAT,  EPA  did  not  pursue 
additional,  more  stringent  options  for 
PSES  because  all  significant  POCs  in  the 
effluent  after  application  of  BAT-1 
svstem  are  projected  to  exist  at  levels 
too  low  to  be  further  treated  by  this  or 
any  other  add-on  technology.  Therefore. 
EPA  proposes  BAT-1  as  the  technology 
basis  for  PSES  for  this  segment. 

iii.  NSPS/PSNS.  EPA  proposes  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  US  for  NSPS 
and  PSNS.  See  discussion  under  NSPS/ 
PSNS  for  the  Carbon  and  Alloy  segment 
of  this  subcategory,  above. 
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G  Finishing 

After  considering  all  of  the  technology 
options  described  in  the  Section  V  C  in 
light  of  the  factors  specified  in  section 
304{b)(2)(B)  and  306  of  the  Clean  Water 
Act.  as  appropriate,  EPA  proposes  to 
select  the  technology  options  identified 
below  as  BAT.  PSES.  NSPS.  and  PSNS 
for  the  carbon  and  allow  segment  and 
the  stainless  steel  segment  of  the 
proposed  Finishing  Subcategory. 

1.  Carbon  and  Alloy 

a.  Regulated  Pollutants,  i  BAT  EPA 
is  proposing  regulating  the  following 
pollutants:  hexavalent  chromium, 
chromium,  lead,  and  zinc. 

ii.  PSES  See  discussion  under 
"Technology  selected — PSES"  below 

iii.  MSPS  EPA  is  proposing  regulating 
the  same  pollutants  as  for  BAT.  with  the 
addition  of  TSS  and  oil  &  grease. 

iv.  PSS'S  EPA  is  proposing  regulating 
the  same  pollutants  as  for  BAT  Using 
the  methodology  described  in  Section 
LX.A.2.  EPA  has' determined  that 
hexavalent  chromium,  chromium,  lead, 
and  zinc  pass  through. 

b.  Technology  Selected,  i.  BAT  The 
treatment  technologies  that  serve  as  the 
basis  for  the  development  of  the 
proposed  BAT  limits  for  the  Carbon  and 
Alloy  segment  for  the  proposed  steel 
finishing  subcategory  are;  recycle  of 
fume  scrubber  water,  diversion  tank,  oil 
removal,  hexavalent  chrome  reduction 
(where  applicable),  equalization,  metals 
precipitation,  sedimentation,  sludge 
dewatering,  and  counter-current  rinses 
This  is  identified  as  BAT-1  in  Section 
V.C.  EPA  estimates  that  selection  of  the 
BAT-1  option  as  the  technology  basis 
would  result  in  the  reduction  of  fiow  by 
this  segment  of  the  non-integrated 
steelmaking  and  hot  forming 
subcategory  bv  65%.  and  the  reduction 
in  the  discharge  of  non-conventional 
pollutants  by  25%.  EPA  estimates  BAT- 
T  to  remove  22.410  toxic  pound- 
equivalents  beyond  current  conditions, 
at  an  annualized  compliance  cost  of 
S4.0  million  (1997S).  EPA  estimates  that 
no  facilities  would  close  as  a  result  of 
BAT-1.  EPA  has  determined  that  this 
option  is  economically  achievable.  EPA 
did  not  pursue  additional,  more 
stringent  options  because  all  significant 
POCs  in  the  effluent  after  application  of 
BAT-1  system  are  projected  to  exist  at 
levels  too  low  to  be  further  treated  by 
any  other  add-on  technology.  Therefore, 
EPA  proposes  BAT-1  as  the  technology 
basis  for  BAT  for  the  carbon  and  alloy 
segment  of  the  proposed  Steel  Finishing 
subcategory. 

ii.  PSES.  The  treatment  technologies 
that  serve  as  the  basis  for  PSES-1  arc 
the  same  as  the  BAT-1  technologies. 


EPA  estimates  that,  under  PSES-1.  flow 
from  this  segment  of  the  Finishing 
subcategory  would  decrease  by  30%, 
and  the  amount  of  toxic  and  non- 
conventional  pollutants  discharged 
would  decrease  by  10%.  However,  EPA 
does  not  propose  to  revise  PSES  for  the 
c:arbon  and  allow  steel  segment  of  the 
proposed  Steel  Finishing  subcategory. 
EPA  believes  that  nationally  applicable 
PSES  regulations  are  unnecessary  at  this 
time,  because  PSES-1  would  result  in 
an  average  removal  of  only  12  toxic 
pound-equivalents  per  facility  per  year 
for  these  facilities.  These  reductions  are 
much  lower  than  other  categorical 
standards  promulgated  by  EPA. 
example.  Organic  Chemical.  Plastics, 
and  Synthetic  Fibers  (OCPSF). 
Electroplating,  Battery  Manufacturing, 
and  Porcelain  Enameling  toxic  pound 
equivalents  removed  per  facility  per 
year  range  from  6.747  to  14.960.  And. 
EPA  recently  decided  not  to  promulgate 
pretreatment  standards  for  two 
industrial  categories.  Industrial 
Laundries,  see  64  FR  45072  (August  18, 
1999)  and  Landfills,  see  65  FR  3008 
(January  19,  2000).  based  on  low 
removals  of  toxic  pound  equivalents  by 
facilities  in  those  categories.  In  the 
industrial  laundries  rule,  EPA  decided 
not  to  promulgate  pretreatment 
standards  based  on  32  toxic  pound 
equivalents  per  facility  per  year,  and  in 
the  landfills  effluent  guidelines,  EPA 
decided  not  to  promulgate  pretreatment 
standards  for  non-hazardous  landfills 
based  on  the  removal  of  only  14  toxic 
pound  equivalents  per  facility  per  year. 

While  EPA  does  not  propose  to  revise 
PSES  for  this  segment,  EPA  intends  to 
re-codify  the  current  PSES  to  fit  the  new 
proposed  subcategorization  format. 

iii.  NSPS/PSXS.  EPA  proposes  NSPS 
and  PSNS  for  this  subcategory  to  be  the 
same  as  the  proposed  BAT  technology 
because  no  other  treatment  technologies 
are  demonstrated  to  control  the 
pollutants  EPA  proposes  to  regulate. 

2.  Stainless 

a.  Regulated  Pollutants,  i.  BAT.  EPA 
is  proposing  regulating  the  following 
pollutants,  hexavalent  chromium, 
chromium,  nickel,  amraonia-N.  and 
fluoride. 

EPA  is  aware  of  a  potential  problem 
associated  with  nitrate  discharge  from 
one  stainless  steel  finishing  operation 
with  combination  (hydrofluoric  and 
nitric)  aci*!  pickling.  It  may  be  that 
similar  problems  are  associated  with 
discharges  coming  from  similar 
operations  in  other  parts  of  the  country. 
Nitrates,  when  consumed  in  drinking 
water,  can  be  associated  with  health 
problems  in  humans,  particularly 
infants. 


Nitrates  were  identified  as  a  pollutant 
of  concern  for  stainless  steel  acid 
pickling  operations  where  nitric  acids 
and  combinations  of  nitric  and 
hydrofluoric  acids  are  used  for  surface 
treatments  for  various  grades  of  stainless 
steels.  Nitrates  originate  from  the  nitric 
acids  used  in  the  process  and  are 
released  from  three  sources:  waste  or 
spent  pickling  acids,  pickle  rinse  waters 
and  acid  pickling  fume  scrubbers.  Some 
stainless  steel  finishing  operations 
dispose  of  their  nitrate  bearing 
wastewater  via  off-site  hauling.  Many 
other  stainless  steel  finishing  facilities 
treat  spent  nitric  acid  and  nitric/ 
hydrofluoric  acid  pickle  liquors  on  site 
with  the  pickling  rinse  waters  and  fume 
scrubber  waters  from  other  stainless 
steel  finishing  operations.  Nitrates  are 
soluble  in  water  and  thus  are  not 
removed  to  any  appreciable  degree  in 
the  metals  precipitation  systems  used  to 
treat  chromium  and  nickel  in  stainless 
steel  finishing  wastewaters. 

EPA  collected  information  from  mills 
with  stainless  steel  finishing  operations 
with  onsite  chemical  precipitation 
treatment  of  spent  nitric  and  nitric/ 
hydrofluoric  acids  in  combination  with 
pickle  rinse  waters  and  acid  pickling 
fume  scrubber  blow-down.  The  treated 
effluent  nitrate  concentrations  from  the 
mills  without  acid  purification  units 
ranged  from  about  500  to  more  than 
1.000  mg/1. 

Acid  purification  systems  are  used  on 
several  stainless  steel  acid  pickling  lines 
for  recovery  and  reuse  of  nitric  and 
nitric/hydrofluoric  acids.  This 
technology  comprises  removal  of 
dissolved  metals  (iron,  chromium, 
nickel)  from  a  side  stream  of  the  strong 
acid  pickling  solution  and  return  of  the 
purified  acid  to  the  acid  pickling  bath. 
This  essentially  extends  the  life  of  the 
pickling  acids,  thereby  reducing  the 
consumption  of  virgin  nitric  acid.  A 
reject  stream  containing  dilute  acid  and 
the  dissolved  metals  is  periodically  sent 
to  wastewater  treatment. 

The  model  BAT  technology  for 
stainless  steel  finishing  operations 
includes  acid  purification  units  for 
recovery  and  reuse  of  spent  nitric  and 
nitric/hydrofluoric  acid  pickling 
solutions.  EPA  believes  facilities  using 
acid  purification  technology  can  achieve 
long-term  average  concentrations  of 
nitrates  in  the  treated  stainless  steel  acid 
pickling  wastewater  effluent  in  the 
range  of  200  mg/1  to  300  mg/1. 

EPA  is  considering  developing  a  limit 
for  nitrate  (in  the  form  of  nitrate-nitrite- 
N)  for  stainless  steel  finishing 
operations  with  combination  acid 
pickling.  EPA  solicits  comment  and 
information  on  this  issue,  particularly 
(a)  monitoring  data  from  steel  finishing 
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operations  that  discharge  nitrates,  or 
POTWs  that  receive  wastewater  from 
these  operations,  and  (b)  performance 
data  and  cost  estimates  from  vendors  of 
pollution  control  equipment  that  is 
capable  of  achieving  substantial 
reduction  of  nitrates  from  steel  pickling 
wastewaters. 

ii.  PSES.  See  discussion  under 
"Technology  Selected— PSES"  below. 

iii.  NSPS/PSNS.  EPA  is  proposing 
regulating  the  same  pollutants  as  for 
BAT.  with  the  addition  of  TSS  and  oil 
&  grease. 

iv.  PSNS.  EPA  is  proposing  regulating 
the  same  pollutants  as  for  BAT.  Using 
the  methodology  described  in  Section 
IX.A.2.  EPA  has  determined  that 
hexavalent  chromium,  chromiiun, 
nickel.  ammonia-N,  and  fluoride  pass 
through. 

b.  Technology  Selected,  l  BAT.  The 
treatment  technologies  that  serve  as  the 
basis  for  the  development  of  the 
proposed  BAT  for  the  Stainless  segment 
of  the  proposed  steel  finishing 
subcategory  are  Recycle  of  fume 
scrubber  water,  diversion  tank,  oil 
removal,  hexavalent  chrome  reduction 
(where  applicable),  equalization,  metals 
precipitation,  sedimentation,  sludge 
dewatering,  counter-current  rinses,  and 
acid  purification.  This  is  identified  as 
BAT-1  in  Section  V.C.  EPA  estimates 
that,  under  BAT-1,  flow  from  this 
segment  of  the  Finishing  subcategory 
would  decrease  by  47%,  and  the 
amount  of  toxic  and  non-conventional 
pollutants  discharged  would  decrease 
by  45%.  EPA  estimates  BAT-1  to 
remove  69,700  toxic  pound-equivalents 
beyond  current  conditions,  at  an 
annualized  compliance  cost  of  $0.2 
million  (1997$).  EPA  estimates  that  no 
facilities  would  close  as  a  result  of 
BAT-1.  EPA  has  determined  that  this 
option  is  economically  achievable.  EPA 
did  not  piu-sue  additional,  more 
stringent  options  because  all  significant 
POCs  in  the  effluent  after  application  of 
BAT-1  system  are  projected  to  exist  at 
levels  too  low  to  be  further  treated  by 
any  other  add-on  technology.  Therefore. 
EPA  proposes  BAT-1  as  the  technology 
basis  for  BAT  for  the  stainless  steel 
segment  of  the  proposed  Steel  Finishing 
subcategory. 

ii.  PSES.  The  treatment  technologies 
that  serve  as  the  basis  for  PSES-1  are 
the  same  as  the  BAT-1  technologies. 
EPA  estimates  that,  under  PSES-1,  flow 
from  the  stainless  segment  of  the  Steel 
Finishing  subcategory  would  decrease 
by  23%,  and  the  amount  of  toxic  and 
non-conventional  pollutants  discharged 
would  decrease  by  10%.  However,  EPA 
is  not  proposing  to  revise  PSES  for 
facilities  in  this  segment. 


EPA  discovered  that  the  majority  (548 
of  653)  of  the  toxic  pound-equivalents 
projected  to  be  removed  through 
promulgation  of  PSES  standards  were 
attributable  to  one  parameter  (fluoride) 
from  one  facility.  EPA  believes  that,  in 
a  situation  like  this,  it  is  more 
appropriate  for  the  POTW  control 
authority  for  that  facility  to  control  the 
pollutant  release  through  its 
pretreatment  control  mechanism,  rather 
than  to  implement  a  national 
pretreatment  standard.  When  these  toxic 
pound-equivalents  are  removed  from 
the  analysis,  the  number  of  toxic  pound- 
equivalents  per  facility  drops  to  7.  EPA 
recently  decided  not  to  promulgate 
pretreatment  standards  for  two 
industrial  categories.  Industrial 
Laundries,  see  64  FR  45072  (August  18. 
1999)  and  Landfills,  see  65 -FR  3008 
(January  19,  2000).  with  projected 
removals  of  toxic  pound  equivalents  by 
facilities  in  those  categories  comparable 
to  this.  In  the  industrial  laundries  rule. 
EPA  decided  not  to  promulgate 
pretreatment  standards  based  on  32 
toxic  pound  equivalents  per  facility  per 
year;  and  in  the  landfills  effluent 
guidelines,  EPA  decided  not  to 
promulgate  pretreatment  standards  for 
non-hazardous  landfills  based  on  the 
removal  of  only  14  toxic  pound 
equivalents  per  facility  per  year. 

While  EPA  does  not  propose  to  revise 
PSES  for  this  segment.  EPA  intends  to 
re-codify  the  current  PSES  to  fit  the  new 
proposed  subcategorization  format.  The 
PSES  limits  currently  in  40  CFR  part 
420  for  each  manufacturing  process 
except  electroplating  would  continue  to 
applv  under  this  proposal.  Limits  for  the 
electroplating  manufacturing  process 
are  currently  included  in  40  CFR  part 
433.  The  PSES  limits  in  40  CFR  part  433 
are  concentration-based,  as  opposed  to 
those  in  40  CFR  part  420.  which  are 
mass-based.  To  ensure  a  consistent  basis 
for  facilities  operating  other  operations 
in  addition  to  electroplating.  EPA  is 
proposing  to  convert  the  existing  40 
CFR  part  433  PSES  concentration-based 
limits  to  mass-based  limits  by 
multiplying  by  the  proposed  BAT 
production-normalized  flow  rate  and 
the  appropriate  conversion  factor.  Nine 
pollutants  are  regulated  under  PSES  at 
40  CFR  part  433.  some  of  which  do  not 
apply  to  electroplating  operations  as 
performed  in  the  Iron  and  Steel 
industry.  EPA  proposes  to  specify  PSES 
limits  for  four  of  the  pollutants: 
Chromium,  lead,  nickel,  and  zinc.  These 
four  metals  were  identified  as  POCs  for 
electroplating  manufacturing  operations 
in  section  7  of  the  technical 
development  document.  EPA  does  not 
believe  this  action  will  result  in 


incremental  cost  increases  to  the 
industry.  EPA  seeks  industn*'  comment  * 
on  this  matter. 

iii.  \'SPS/PS\'S.  EPA  proposes  NSPS 
and  PSNS  for  this  subcategon.'  to  be  the 
same  as  the  proposed  BAT  technology 
because  no  other  treatment  technologies 
are  demonstrated  to  control  the 
pollutants  EPA  proposes  to  regulate. 

H.  Other 

After  considering  all  of  the  technology 
options  described  in  the  Section  V.C  in 
light  of  the  factors  specified  in  section 
304(b)(1)(B)  and  306  of  the  Clean  Water 
Act,  as  appropriate,  EPA  proposes  to 
select  the  technology  options  identified 
Seluw  as  BPT.  PSES.  NSPS,  and  PSNS 
for  the  following  proposed  segments  in 
this  final  subcategory:  Direct-Reduced 
fronmaking,  ging.  and  Briquetting. 

1.  Direct-reduced  Ironmaking  (DRI) 

a.  Regulated  Pollutants.  The  Agency 
proposes  to  regulate  TSS  for  this 
segment. 

b.  Technology  Selected,  i.  BPT/BCT/ 
\SPS.  EPA  is  proposing  BPT  and  BCT 
for  the  Direct-reduced  Ironmaking  (DRI) 
segment  because  the  Agency  is  setting 
limits  for  the  first  time  for  the 
conventional  pollutants  in  this 
subcategory^  The  treatment  technologies 
that  ser\e  as  the  basis  for  the 
development  of  the  proposed  BPT/BCT/ 
NSPS  limits  for  the  DRI  segment  are: 
solids  removal,  clarifier.  and  high  rate 
recycle,  with  filtration  for  blowdown 
wastewater.  This  is  identified  as  BPT- 

1  in  Section  V.C.  EPA  estimates  that  no 
facilities  would  close  as  a  result  of  BPT- 
l.EPA  proposes  this  option  because  it  is 
the  best  practicable  control  technology 
currently  available.  It  is  also  the  best 
demonstrated  technology  for  controlling 
the  discharge  of  conventional  pollutants 
from  these  operations.  EPA  is  not 
proposing  BAT  limitations  for  this 
segment  because  it  has  identified  no 
toxic  or  non-conventional  pollutants  of 
concern  for  the  segment. 

ii.  PSES/PSX'S.  The  Agency  resen,-es 
PSES/PSNS  for  the  DRI  segment  it 
found  no  pollutants  that  pass  through. 

2-  ging 

a.  Regulated  Pollutants  and  Limits,  i. 
Direct  Dischargers  IBPT/BCT/SSPS). 
The  Agency  proposes  to  regulate  TSS 
and  oil  &  grease  for  this  segment. 

ii.  Indirect  Dischargers  IPSES/PSNS). 
The  Agency  reserves  PSES/PSNS  for  the 
forging  segment  because  if  found  no 
pollutants  that  pass  through. 

b.  Technology  Selected,  i.  BPT'BCT 
\'SPS.  forging  operations.  EPA  is 
proposing  BPT/BCT  because  the  Agency 
is  setting  limits  for  the  first  time  for  the 
conventional  pollutants  in  this 
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subcategon-  The  treatment  technology 
that  ser\es  as  the  basis  for  the 
development  of  the  proposed  BPT  and 
BCT  limitations  and  NSPS  for  the  ging 
segment  is  oil 'water  separation  This  is 
identified  as  BPT-1  in  Section  V  C:.  KPA 
estimates  that  there  will  be  a  reduction 
of  O&G  of  72%  from  direct  discharging 
forging  operations  as  a  result  of 
implementation  of  this  BPT/BCT  option. 

EPA  estimates  that  no  facilities  would 
close  as  a  result  of  BPT-1.  EPA  proposes 
this  option  because  it  is  the  best 
practicable  control  technology  currently 
available.  It  is  also  the  best 
demonstrated  technology  for  controlling 
the  discharge  of  conventional  pollutants 
from  these  operations. 

EPA  IS  not  proposing  BAT  limitations 
for  this  segment  because  it  has 
identified  no  toxic  or  non-conventional 
pollutants  of  concern  for  the  segment. 
EPA  is  not  proposing  pretreatment 
standards  for  this  segment  because  it 
found  no  pollutants  that  pass  through. 

3.  Briquetting 

a.  Technology  Selected.  The  proposed 
BPT  BCT/NSPS/PSES/PSNS  limits  for 
the  Briquetting  segment  are:  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  I'  S. 

X.  Regulatory  Implementation 

A  Implementation  of  Part  420  Through 
the  >JPDES  Permit  Program  and  the 
S'ational  Pretreatment  Program 

Under  sections  301.  304.  306  and  307 
of  the  CWA,  EPA  promulgates  national 
effluent  limitations  guidelines  and 
standards  of  performance  for  major 
industrial  categories  for  three  classes  of 
pollutants:  (1)  Conventional  pollutants 
{i.e..  total  suspended  solids,  oil  and 
grease,  biochemical  oxygen  demand, 
fecal  coliform.  and  pHl;  (2)  toxic 
pollutants  [eg  .  toxic  metals  such  as 
chromium,  lead,  nickel,  and  zinc;  toxic 
organic  pollutants  such  as  benzene. 
benzo-a-p\Tene.  and  naphthalene);  and 
(3)  non-conventional  pollutants  [e.g.. 
ammonia-N.  fluoride,  iron,  total 
phenols,  and  2.3,7.8- 
tetrachlorodibenzofuran). 

.\s  discussed  in  Section  II.  EP.A  must 
promulgate  six  types  of  effluent 
limitations  guidelines  and  standards  for 
each  major  industrial  category,  as 
appropriate: 

Abbreviation         ^'♦'"«"'  I'm'tation  guideline 
or  standara 

BPT Best  Practicable  Control 

Technology  Currently 
I      Available 

BAT    I  Best  Available  Technology 

Economically  Achievable 

BCT  Best  Control  Technology  for 

Conventional  Pollutants 


Abbreviation 


Effluent  limitation  guideline 
or  standard 


NSPS    I  New  Source  Perlormance 

Standards 
PSES    Pretreatment  Standards  for 

Existing  Sources 
PSNS      Pretreatment  Standards  for 

New  Sources 

The  pretreatment  standards  apply  to 
industrial  facilities  with  wastewater 
discharges  to  POTVVs.  which  generally 
are  municipal  wastewater  treatment 
plants.  The  effluent  limitations 
guidelines  and  new  source  performance 
standards  apply  to  industrial  facilities 
with  direct  discharges  to  navigable 
waters. 

1   NTPDES  Permit  Program 

Section  402  of  the  CWA  establishes 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
program  The  NPDES  permit  program  is 
designed  to  limit  the  discharge  of 
pollutants  into  navigable  waters  of  the 
United  States  through  a  combination  of 
various  requirements  including 
technology -based  and  water  quality- 
based  effluent  limitations.  This 
proposed  r»»gulation  contains  the 
categorical  technology-based  effluent 
limitations  guidelines  and  standards 
applicable  to  the  iron  and  steel  industry 
to  be  used  by  permit  writers  to  derive 
NPDES  permit  technology-based 
effluent  limitations.  Water  quality-based 
effluent  limitations  (WQBELs)  are  based 
on  receiving  water  characteristics  and 
ambient  water  quality  standards, 
including  designated  water  uses.  They 
are  derived  independently  from  the 
technology-based  effluent  limitations  set 
out  in  this  proposed  regulation.  The 
CWA  requires  that  NPDES  permits  must 
contain  for  a  given  discharge,  the  more 
stringent  of  the  applicable  technology- 
based  and  water  quality-based  effluent 
limitations. 

.Section  402(a)(1)  of  the  CWA  provides 
that  in  the  absence  of  promulgated 
effluent  limitations  guidelines  or 
standards,  the  Administrator,  or  her 
designee,  may  establish  effluent 
limitations  for  specific  dischargers  on  a 
case-by-case  basis.  Federal  NPDES 
permit  regulations  provide  that  these 
limits  may  be  established  using  "best 
professional  judgment"  (BP))  taking  into 
account  any  proposed  effluent 
limitations  guidelines  and  standards 
and  other  relevant  scientific,  technical 
and  economic  information.  Where  EPA 
has  promulgated  technology-based 
effluent  limitations  guidelines  and 
standards  for  particular  pollutants,  any 
more  stringent  effluent  limitations  must 
be  either  WQBELs  or  effluent 


limitations  derived  under  other 
regulations  established  by  the  permit 
authority. 

Section  301  of  the  CWA,  as  amended 
by  the  Water  Quality  Act  of  1987, 
requires  that  BAT  effluent  limitations 
for  toxic  pollutants  are  to  have  been 
achieved  as  expeditiously  as  possible, 
bat  not  later  than  three  years  from  date 
of  promulgation  of  such  limitations  and 
in  no  case  later  than  March  31,  1989. 
See  301(b)(2).  Because  the  proposed 
revisions  to  40  CFR  part  420  will  be 
promulgated  after  March  31,  1989, 
NPDES  permit  effluent  limitations  based 
on  the  revised  effluent  limitations 
guidelines  must  be  included  in  the  next 
NPDES  permit  issued  after 
promulgation  of  the  regulation  and  the 
permit  must  require  inunediate 
compliance. 

2.  New  Source  Performance  Standards 

purposes  of  applying  the  new  source 
performance  standards  (NSPS)  being 
proposed  today,  a  source  is  a  new 
source  if  it  commences  construction 
after  the  effective  date  of  the 
forthcoming  final  rule.  (EPA  expects  to 
take  final  action  on  this  proposal  in 
April  2002,  which  is  more  than  120 
days  after  the  date  of  proposal.)  See  40 
CFR  122.2.  Each  source  that  meets  this 
definition  would  be  required  to  achieve 
any  applicable  newly  promulgated 
NSPS  upon  commencing  discharge. 

However,  the  currently  codified  NSPS 
continue  to  have  force  and  effect  for  a 
limited  universe  of  new  sources:  for  this 
reason,  in  today's  proposed  rule,  EPA  is 
retaining  the  NSPS  promulgated  in  1982 
for  part  420.  Specifically,  following 
promulgation  of  any  revised  NSPS,  the 
1982  NSPS  would  continue  to  apply  for 
a  limited  period  of  time  to  new  sources 
that  commenced  discharge  within  the 
time  period  beginning  ten  years  before 
the  effective  date  of  a  final  rule  revising 
part  420.  Thus,  if  EPA  promulgates 
revised  NSPS  for  Part  420  in  April  2002, 
and  those  regulations  take  effect  in  June 
2002,  any  direct  discharging  new  source 
that  comme:      d  discharge  after  June 
1992  but  beiore  June  2002  would  be 
subject  to  the  currently  codified  NSPS 
for  ten  years  from  the  date  it 
commenced  discharge  or  during  the 
period  of  depreciation  or  amortization 
of  such  facility,  whichever  comes  first. 
See  CWA  section  306(d).  After  that  ten 
year  period  expires,  any  new  or  revised 
BAT  limitations  would  apply  with 
respect  to  toxics  and  nonconventional 
pollutants.  Limitations  on  conventional 
pollutants  would  be  based  on  thel982 
NSPS  for  conventional  pollutants  unless 
EPA  promulgates  revisions  to  BPT/BCT 
for  conventional  pollutants  that  are 
more  stringent  than  the  1982  NSPS. 
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Rather  than  reproduce  the  1982  NSPS 
in  the  proposed  rule  (which  is 
substantially  reorganized  ft-om  the  1982 
structure),  EPA  proposes  to  refer 
permitting  authorities  to  the  NSPS 
codified  in  the  2000  edition  of  the  Code 
of  Federal  Regulations  for  use  during 
the  applicable  ten-year  period.  (The 
2000  edition  of  the  Code  of  Federal 
Regulations  presents  the  1982  NSPS 
tables.)  This  approach  would  allow  EPA 
to  avoid  reproducing  in  the  new 
regulations  numerous  tables  of  NSPS 
that  would  soon  become  outdated. 

National  Pretreatment  Standards 

40  CFR  Part  403  sets  out  national 
pretreatment  standards  which  have 
three  principal  objectives:  (1)  To 
prevent  the  introduction  of  pollutants 
into  publicly  owned  treatment  works 
(POTWs)  that  will  interfere  with  POTW 
operations,  including  use  or  disposal  of 
municipal  sludge;  (2)  to  prevent  the 
introduction  of  pollutants  into  POTWs 
which  will  pass  through  the  treatment 
works  or  will  otherwise  be  incompatible 
with  the  treatment  works;  and  (3)  to 
improve  opportunities  to  recycle  and 
reclaim  mimicipal  and  industrial 
wastewaters  and  sludges. 

The  national  pretreatment  standards 
comprise  a  series  of  prohibited 
discharges  designed  to  prevent 
interference  with  POTW  operations  and 
federal  categorical  pretreatment 
standards  designed  to  prevent  pass 
through  of  pollutants  introduced  to 
POTWs  by  industrial  sources.  Local 
control  authorities  are  required  to 
implement  the  national  pretreatment 
program  including  application  of  the 
federal  categorical  pretreatment 
standards  to  their  industrial  users  that 
are  subject  to  such  categorical 
pretreatment  standards,  as  well  as  any 
pretreatment  standards  derived  locally 
[i.e.,  local  limits)  that  are  more 
restrictive  than  the  federal  categorical 
standards.  This  proposed  regulation  sets 
out  revisions  to  the  federal  categorical 
pretreatment  standards  (PSES  and 
PSNS)  applicable  to  iron  and  steel 
facilities  regulated  by  40  CFR  part  420. 

The  federal  categorical  pretreatment 
standards  for  existing  sources  must  be 
achieved  not  later  than  three  years  after 
promulgation  of  the  standards.  During 
that  three  year  period,  existing  indirect 
discharges  are  subject  to  the  1982  PSES. 
The  1982  PSES  would  no  longer  apply 
after  the  expiration  of  that  three-year 
period.  Rather  than  reproduce  the  1982 
PSES  in  the  proposed  rule  (which  is 
substantially  reorganized  from  the  1982 
structure),  EPA  proposes  to  refer 
pretreatment  control  authorities  to  the 
PSES  codified  in  the  2000  edition  of  the 
Code  of  Federal  Regulations  for  use 


during  that  three-year  period.  (The  2000 
edition  of  the  Code  of  Federal 
Regulations  presents  the  1982  PSES 
tables.)  This  approach  would  allow  EPA 
to  avoid  reproducing  in  the  new 
regulations  numerous  tables  of 
pretreatment  standards  that  would 
become  outdated  within  three  years. 

the  purposes  of  this  rule,  EPA 
proposes  to  treat  new  indirect 
dischargers  in  the  same  way  that  it 
treats  new  direct  dischargers,  in  several 
material  respects. 

First,  as  discussed  elsewhere  in  this 
preamble,  EPA  proposes  PSNS 
technologies  to  be  identical  to  NSPS 
technologies  except  where  different 
technologies  are  justified  by  EPA's  pass 
through  analysis. 

Second,  for  indirect  dischargers  that 
are  subject  to  the  current  PSNS,  EPA 
proposes  to  maintain  the  current  PSNS 
for  ten  years  beginning  on  the  date  the 
new  indirect  discharger  commenced 
discharge  or  during  the  period  of 
depreciation  or  amortization  of  the 
facility,  whichever  comes  first. 
Thereafter,  the  indirect  discharger 
■would  be  subject  to  any  newly 
promulgated  PSES.  EPA  sees  no 
principled  basis  to  distinguish  between 
new  direct  and  indirect  dischargers 
when  deciding  whether  to  apply  more 
stringent  standards  within  the  first  ten 
years  of  operation.  Like  new  direct 
dischargers,  new  indirect  dischargers 
were  designed  and  constructed  to  meet 
existing  performance  standards  for  new 
sources.  Concluding  that  it  would  be 
unfedr  to  require  a  new  source  to  meet 
a  new  set  of  limits  within  the  first  ten 
years  of  operation.  Congress  passed 
CWA  section  306(d).  EPA  believes  the 
same  concerns  apply  to  new  indirect 
dischargers:  therefore,  in  the  interests  of 
equity,  EPA  proposes  to  apply  the  ten- 
year  shield  to  new  indirect  dischargers 
as  well. 

Third,  EPA  proposes  to  characterize  a 
source  as  a  new  source  subject  to  the 
new  PSNS  if  it  commences  construction 
after  the  effective  date  of  the 
forthcoming  final  rule.  Each  source  that 
meets  this  definition  would  be  required 
to  achieve  any  applicable  newly 
promulgated  PSNS  upon  commencing 
discharge  EPA  believes  this  definition 
is  appropriate  in  the  context  of  part  420 
because  PSNS  already  exists  to  regulate 
any  indirect  discharges  that  might 
commence  construction  prior  to 
promulgation  of  revisions  to  part  420. 
Therefore,  this  is  not  a  situation  where 
new  discharges  might  go  unregulated 
during  the  period  between  proposed 
and  final  action.  This  definition  is  also 
consistent  with  the  most  recent 
interpretation  of  CWA  section  306,  upon 
which  EPA  relies  by  analogy.  In  1983, 


the  U.S.  Court  of  Appeal  for  the  Third 
Circuit  struck  down  the  definition  of 
new  source  in  EPA's  pretreatment 
regulations  based  on  its  interpretation  of 
section  306,  which  applies  to  direct 
discharging  new  sources.  See  National 
Assoc,  of  Metal  Finishers,  et  al.  v.  EPA. 
719  F.2d  624  (3d  Cir.  1983).  In  1987,  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  disagreed  with  the  Third 
Circuit's  interpretation  of  section  306 
and  upheld  a  definition  of  new  source 
that  was  tied  to  the  date  of  promulgation 
rather  than  the  date  of  proposal.  See 
NRDCv.  EPA.  822  F.2d  104  (D.C.  Cir. 
1987).  The  court  reasoned  that  a  period 
of  uncertainty  beyond  120  days  (ft-om 
proposal  to  promulgation)  was 
unreasonable,  and  that  Congress  could 
not  have  intended  potential  new  sources 
"to  languish  in  doubt  as  to  when  non- 
final  regulations  would  eventually  enjoy 
the  force  of  law."  This  reasoning  is 
relevant  to  this  rulemaking,  where  EPA 
is  scheduled  to  take  final  action  on 
today's  proposal  in  18  months.  Finally, 
EPA's  approach  in  this  proposed  rule  is 
also  distinguishable  from  the  facts 
contemplated  by  the  Third  Circuit, 
which  did  not  consider  the  retrofitting 
costs  a  new  source  might  incur  when 
planning  and  constructing  its  facility  in 
accordance  with  the  current  PSNS,  only 
to  have  to  make  potentially  costly 
adjustments  soon  thereafter  to  comply 
with  newly  promulgated  PSNS. 

Rather  than  reproduce  the  1982  PSNS 
in  the  proposed  rule  (which  is 
substantially  reorganized  from  the  1982 
structure).  EPA  proposes  to  refer 
pretreatment  control  authorities  to  the 
PSNS  codified  in  the  2000  edition  of  the 
Code  of  Federal  Regulations  for  use 
during  the  applicable  ten-year  period. 
(The  2000  edition  of  the  Code  of  Federal 
Regulations  presents  the  1982  PSNS 
tables.)  This  approach  would  allow  EP.'\ 
to  avoid  reproducing  in  the  new 
regulations  numerous  tables  of  PSNS 
that  have  already  been  codified. 

B.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  waste  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology -based 
permit  effluent  limitations  because  of 
factors  bevond  the  reasonable  control  of 
the  permittee.  EPA's  regulations 
concerning  bypasses  and  upsets  for 
direct  dischargers  are  set  forth  at  40  CFR 
122.41(m)  and  (n)  and  for  indirect 
dischargers  at  40  CFR  403.16  and 
403.17. 
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C.  Variances  and  Removal  Credits 
1.  Variances 

The  NPDES  permit  regulations 
provide  for  the  following  types  of 
modifications  of  permit  effluent 
limitations  derived  from  the  effluent 
limitations  guidelines: 

a.  Section  301(c)  economic  variance 
from  BAT  for  non-conventional 
pollutants. 

b.  Section  301(g)  water  quality-related 
variance  from  BAT  for  non-conventional 
pollutants. 

c.  Section  316(a)  thermal  variance 
from  BPT.  BCT  and  BAT 

d.  Fundamentally  different  factors 
variance  (40  CFR  part  125,  subpart  D) 

Although  final  regulations  that  set  out 
criteria  for  applying  for  and  evaluating 
applications  for  section  301(c)  and 
301(g)  variances  have  not  been 
promulgated.  EPA  has  publisht-d 
guidance  materials  for  permit 
authorities  regarding  such  variances, 
Variances  under  section  316(a)  for 
thermal  discharges  are  not  at  issue  in 
the  current  40  CFR  part  420.  or  with 
these  proposed  modifications,  because 
effluent  limitations  guidelines  for 
thermal  discharges  have  not  been 
promulgated  previously,  nor  is  EPA 
proposing  them  at  this  time.  See  the 
published  guidance  materials  and  40 
CFR  part  125  for  further  information 
regarding  the  above-listed  variances. 
The  prelreatment  regulations 
incorporate  a  similar  requirement  at  40 
CFR  403.13(h)(9). 

2,  Removal  Credits 

Section  307(b)(1)  of  the  CWA 
establishes  a  discretionary  program  for 
POTWs  to  grant  "removal  credits"  to 
their  indirect  dischargers.  Removal 
credits  are  a  regulatory  mechanism  by 
which  industrial  users  may  discharge  a 
pollutant  in  quantities  that  e.xceed  what 
would  othervvise  be  allowed  under  an 
applicable  categorical  pretreatment 
standard  because  it  has  been  determined 
that  the  POT\V  to  which  the  industrial 
user  discharges  consistently  treats  the 
pollutant,  EPA  has  promulgated 
removal  credit  regulations  as  part  of  its 
pretreatment  regulations.  See  40  CFR 
403,7.  These  regulations  provide  that  a 
POT\V  may  give  removal  credits  if 
prescribed  requirements  are  met.  The 
POTVV  must  apply  to  and  receive 
authorization  from  the  Approval 
Authority,  To  obtain  authorization,  the 
POTVV  must  demonstrate  consistent 
removal  of  the  pollutant  for  which 
approval  authority  is  sought.  Further, 
the  POT\V  must  have  an  approved 
pretreatment  program,  Finallv.  the 
POTW  must  demonstrate  that  granting 
removal  credits  will  not  cause  the 


POTW  to  violate  applicable  Federal, 
State  and  local  sewage  sludge 
requirements.  40  CFR  403.7(a)(3). 

The  United  States  Court  of  Appeals 
for  the  Third  Circuit  interpreted  the 
Clean  Water  Act  as  requiring  EPA  to 
promulgate  the  comprehensive  sewage 
sludge  regulations  required  by  CWA 
t)  405(d)(2)(A)(ii)  before  any  removal 
c:redits  could  be  authorized.  See  NRDC 
v  EPA.  790  F.2d  289.  292  (3rd  Cir., 
1986);  cert,  denied.  479  U.S.  1084 
(1987)  Congress  made  this  explicit  in 
the  Water  Quality  Act  of  1987,  which 
provided  that  EPA  could  not  authorize 
anv  removal  credits  until  if  issued  the 
sewage  sludge  use  and  disposal 
regulations.  On  February  19.  1993,  EPA 
promulgated  Standards  for  the  Use  or 
Disposal  of  Sewage  Sludge,  which  are 
codified  at  40  CFR  part  503  (58  FR 
9248),  EPA  interprets  the  Court's 
decision  in  \RDC\/.  EPA  as  only 
allowing  removal  credits  for  a  pollutant 
if  EPA  has  either  regulated  the  pollutant 
in  part  503  or  established  a 
concentration  of  the  pollutant  in  sewage 
sludge  below  which  public  health  and 
the  environment  are  protected  when 
sewage  sludge  is  used  or  disposed. 

The  part  503  sewage  sludge 
regulations  allow  four  options  for 
sewage  sludge  disposal:  (1)  Land 
application  for  beneficial  use,  (2) 
placement  on  a  surface  disposal  unit,  (3) 
firing  in  a  sewage  sludge  incinerator, 
and  (4)  disposal  in  a  landfill  which 
complies  with  the  municipal  solid 
waste  landfill  criteria  in  40  CFR  part 
258.  Because  pollutants  in  sewage 
sludge  are  regulated  differently 
depending  upon  the  use  or  disposal 
method  selected,  under  EPA's 
pretreatment  regulations  the  availability 
of  a  removal  credit  for  a  particular 
pollutant  is  linked  to  the  POTWs 
method  of  using  or  disposing  of  its 
sewage  sludge.  The  regulations  provide 
that  removal  credits  may  be  potentially 
available  for  the  following  pollutants: 

(1)  If  POTVV  applies  its  sewage  sludge 
to  the  land  for  beneficial  uses,  disposes 
of  It  in  a  surface  disposal  unit,  or 
incinerates  it  in  a  sewage  sludge 
incinerator,  removal  credits  may  be 
available  for  the  pollutants  for  which 
EPA  has  established  limits  in  40  CFR 
part  503  EPA  has  set  ceiling  limitations 
for  nine  metals  in  sludge  that  is  land 
applied,  three  metals  in  sludge  that  is 
placed  on  a  surface  disposal  unit,  and 
seven  metals  and  57  organic  pollutants 
in  sludge  that  is  incinerated  in  a  sewage 
sludge  incinerator.  (40  CFR 
403,7(a)(3)(iv)(A)). 

(2)  Additional  removal  credits  may  be 
available  for  sewage  sludge  that  is  land- 
applied,  placed  in  a  surface  disposal 
unit,  or  incinerated  in  a  sewage  sludge 


incinerator,  so  long  as  the  concentration 
of  these  pollutants  in  sludge  do  not 
exceed  concentration  levels  established 
in  part  403,  Appendix  G,  Table  II. 
sewage  sludge  that  is  land  applied, 
removal  credits  may  be  available  for  an 
additional  two  metals  and  14  organic 
pollutants,  sewage  sludge  that  is  placed 
on  a  surface  disposal  unit,  removal 
credits  may  be  available  for  an 
additional  seven  metals  and  13  organic 
pollutants,  sewage  sludge  that  is 
incinerated  in  a  sewage  sludge 
incinerator,  removal  credits  may  be 
available  for  three  other  metals  (40  CFR 
403.7(a)(3)(iv)(B)}. 

(3)  When  a  POTW  disposes  of  its 
sewage  sludge  in  a  municipal  solid 
waste  landfill  that  meets  the  criteria  of 
40  CFR  part  258,  removal  credits  may  be 
available  for  any  pollutant  in  the 
POTWs  sewage  sludge  (40  CFR 
403.7(a)(3){iv)(C)). 

Several  iron  and  steel  companies 
which  are  indirect  dischargers  to 
POTWs  have  sought  removal  credits  for 
pollutants  subject  to  categorical 
pretreatment  standards  but  for  which  no 
sewage  sludge  standard  (part  503,  part 
403,  Appendix  G-Table  I)  or  maximum 
concentration  (part  403,  Appendix  G — 
Table  II)  has  been  established. 
Specifically,  these  companies  claim  that 
phenols  (4AAP)  are  consistently  treated 
by  POTWs  and  do  not  cause  the  sewage 
sludge  to  adversely  affect  human  health 
and  the  environment.  (See,  e.g.,  LTV 
Steel  V.  EPA.  No.  94-1516  (7th  Cir,)). 
Today's  proposal,  if  finalized,  would 
mean  that  removal  credits  for  phenols 
(4AAP)  would  no  longer  be  necessary, 
because  there  would  no  longer  be  a 
categorical  pretreatment  standard  for 
that  pollutant.  However,  for  those 
pollutants  which  would  be  included  in 
the  categprical  pretreatment  standard, 
only  those  included  in  either  part  403, 
Appendix  G — Table  I  or  Table  II  would 
be  eligible  for  removal  credits. 

D  Production  Basis  for  Calculation  of 
Permit  Limitations 

1.  Background 

The  effluent  limitations  guidelines 
and  standards  for  BPT.  BAT,  NSPS, 
PSES,  and  PSNS  proposed  today  are 
expressed  as  mass  limitations  in 
pounds/ton  of  product.  The  mass 
limitation  is  derived  by  multiplying  an 
effluent  concentration  (determined  from 
the  analysis  of  treatment  system 
performance)  by  a  model  flow 
appropriate  for  each  subcategory 
expressed  in  gallons/ton  of  product,  or 
gallons/day.  The  production  normalized 
flows  used  to  develop  many  of  the 
limits  in  the  proposed  rule  are 
considerably  lower  than  those  used  to 
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develop  currently  applicable  limits. 
Consequently,  many  of  the  proposed 
limitations  are  more  stringent  than  the 
current  limitations  for  the  same 
operations,  even  though  other 
components  of  the  wastewater  treatment 
system  remains  the  same.  The  proposed 
limitations  neither  require  the 
installation  of  any  specific  control 
technology  nor  the  attainment  of  any 
specific  flow  rate  or  effluent 
concentration.  A  facility  subject  to 
today's  proposed  regulation  can  use 
various  treatment  alternatives  or  water 
conservation  practices  to  achieve  a 
particular  effluent  limitation  or 
standard.  The  model  treatment  systems 
described  here  illustrate  at  least  one 
means  available  to  achieve  the  proposed 
effluent  limitations  guidelines  and 
standards. 

The  NPDES  permit  regulations  at 
§  122.45(f)  require  that  NPDES  permit 
effluent  limitations  be  specified  as  mass 
effluent  limitations  (e.g.,  lbs/day  or  kg/ 
day),  except  imder  certain  enumerated 
circumstances  that  do  not  apply  here.  In 
order  to  convert  the  proposed  effluent 
limitations  expressed  as  pounds/ton  to 
a  monthly  average  or  daily  maximum 
permit  limit,  the  permitting  authority 
would  use  a  production  rate  with  units 
of  tons/day.  "The  cmrent  part  420  and 
part  122.45(b)(2)  NPDES  permit 
regulations  require  that  NPDES  permit 
and  pretreatment  limits  be  based  on  a 
"reasonable  measure  of  actual 
production."  The  production  rates  used 
for  NPDES  permitting  for  the  iron  and 
steel  industry  have  commonly  been  the 
highest  annual  average  production  fi-om 
the  prior  five  year  period  prorated  to  a 
daily  basis,  or  the  highest  monthly 
production  over  the  prior  five  years 
prorated  to  a  daily  basis.  Industry 
stakeholders  have  indicated  that  (1)  EPA 
should  put  the  method  used  to 
determine  appropriate  production  rates 
for  calculating  allowable  mass  loadings 
into  the  regulation  for  consistency,  so 
that  the  permit  writers  can  all  use  the 
same  basis;  and  (2)  EPA  should  use  a 
high  production  basis,  such  as 
maximum  monthly  production  over  the 
previous  five  year  period  or  maximum 
design  production,  in  order  to  ensure 
that  a  facility  will  not  be  out  of 
compliance  during  periods  of  high 
production. 

The  NPDES  permit  regulations  at  40 
CFR  122.45{b)(2)(i)  require  that  for 
existing  sources  mass  effluent 
limitations  calculated  from  production- 
based  effluent  limitations  guidelines 
and  standards  must  be  based  not  on 
production  capacity,  but  on  a 
"reasonable  measure  of  actual 
production."  The  current  iron  and  steel 
regulation  at  40  CFR  420.04  sets  out  the 


basis  for  calculating  mass-based 
pretreatment  requirements  and  requires 
that  the  pretreatment  requirements  also 
be  based  on  a  reasonable  measure  of 
actual  production.  That  regulation 
provides  the  following  examples  of 
what  may  constitute  a  reasonable 
measure  of  actual  production:  the 
monthly  average  for  the  highest  of  the 
previous  five  years,  or  the  high  month 
of  the  previous  year.  Both  values  are 
converted  to  a  daily  basis  (i.e.,  tons/day) 
for  purposes  of  calculating  monthly 
average  and  daily  maximum  mass 
permit  effluent  limitations.  Similar 
provisions  exist  in  the  national 
pretreatment  regulations  at  40  CFR  ' 
403.6(c)(3)  for  deriving  mass-based 
pretreatment  requirements. 

Each  of  the  above  regulations  requires 
that  effluent  limitations  and 
pretreatment  standards  for  new  sources 
must  be  based  on  projected  production. 
That  approach  is  carried  forward  in  this 
proposed  regulation. 

EPA  believes  that  some  NPDES  and 
pretreatment  permit  production  rates 
have  been  derived  in  a  manner  that  is 
not  consistent  with  the  term  "reasonable 
measure  of  actual  production"  specified 
at  §  122.45(b)(2)(i),  403.6(c)(3),  and 
420.04.  In  some  cases,  maximum 
production  rates  for  similar  process 
units  discharging  to  one  treatment 
system  were  determined  from  different 
years  or  months,  which  may  provide  an 
unrealistically  high  measure  of  actual 
production.  In  EPA's  view,  this  would 
occur  if  the  different  process  units  could 
not  reasonably  produce  at  these  high 
rates  simultaneously. 

The  ideal  situation  for  the  application 
of  production-based  effluent  limitations 
and  standards  is  where  production  is 
relatively  constant  from  day-to-day  or 
raonth-to-month.  In  this  case,  the 
production  rate  used  for  purposes  of 
calculating  the  permit  limitations  would 
then  be  the  average  rate.  However,  in 
the  case  of  the  iron  and  steel  industry-, 
production  rates  are  not  constant  and 
vary  significantly  based  on  factors  such 
as  fluctuations  in  marked  demand  for 
domestic  products,  maintenance, 
■product  changes,  equipment  failures. 
and  facility  modifications.  As  such,  the 
typical  production  rate  for  individual 
mills  vary  significantly  over  time, 
especially  over  the  customary  five-year 
life  of  a  permit. 

The  objective  in  determining  a 
production  estimate  for  a  mill  is  to 
develop  a  reasonable  measure  of 
production  which  can  reasonably  be 
expected  to  prevail  during  the  next  term 
of  the  permit.  This  is  used  in 
combination  with  the  production-based 
limitations  to  establish  a  maximum 
mass  of  pollutant  that  may  be 


discharged  each  day  and  month. 
However,  if  the  permit  production  rate 
is  based  on  the  maximum  month,  then 
the  permit  could  allow  excessive 
discharges  of  pollutants  during 
significant  portions  of  the  life  of  the 
permit.  These  excessive  allowances  may 
discourage  mills  from  ensuring  optimal 
waste  management,  water  conservation, 
and  wastewater  treatment  practices 
during  lower  production  periods.  On 
the  other  hand,  if  the  average  permit 
production  rate  is  based  on  an  average 
derived  from  the  highest  year  of 
production  over  the  past  five  years,  then 
mills  may  have  trouble  ensuring  that 
their  waste  management,  water 
conservation,  and  wastewater  treatment 
practices  can  accommodate  shorter 
periods  of  higher  production.  This 
might  require  mills  to  target  a  more 
stringent  treatment  level  than  that  on 
which  the  limits  were  based  during 
these  periods  of  high  production.  To 
accomplish  this  mills  would  likely  have 
to  develop  more  efficient  treatment 
systems,  greater  hydraulic  surge 
capacity,  and  better  water  conservation 
and  waste  management  practices  during 
these  periods. 

2.  Alternatives  for  Establishing  Permit 
Effluent  Limitations 

EPA  is  soliciting  comment  on  several 
alternative  approaches  that  may  result 
in  more  stringent  mass-based  permits 
for  some  mills  with  better  protection  of 
the  environment  for  the  entire  life  of  a 
permit  and  may  result  in  higher  costs. 
Each  alternative  requires  that 
production  from  unit  operations  that  do 
not  generate  or  discharge  process 
wastewater  shall  not  be  included  in  the 
calculation  of  operating  rates. 

Alternative  A:  This  is  the  basis  for 
today's  proposed  limits.  It  retains  the 
essential  requirements  of  the  current 
rule  as  described  above  (see  §420.3). 
However,  today's  proposal  provides 
additional  instructions  for  avoiding 
approaches  that  result  in  unrealistically 
high  estimates  of  actual  production  by 
only  considering  production  from  all 
production  units  that  could  occur 
simuhaneously  (see  §420. 3(c)).  This 
may  result  in  higher  costs  for  those 
mills  with  current  permit  conditions 
based  on  production  levels  that  are 
higher  than  levels  that  could  occur 
simuhaneously  at  multiple  process 
units.  However,  these  costs  were 
included  in  the  economic  analysis  for 
the  1982  I&S  regulation  as  well  as 
today's  proposal. 

Alternative  B:  The  Agency  is 
considering  including  in  the  rule  a 
requirement  for  the  permit  writer  to 
establish  multi-tiered  permit  limits. 
Permit  writers  and  control  authorities 
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currently  use  their  best  professional 
ludgment  for  establishing  multi-tiered 
permits.  The  Agency  has  issued 
guidance  for  use  in  considering  multi- 
tiered  permits  (see  Chapter  .5  of  the 
•U.S.  EPA  NPDES  Permit  Writers' 
Manual.'  (EPA-8.^.J-8-96-003. 
December  1996)  and  Chapter  7  of  the 
industrial  User  Permitting  Guidance 
Manual."  (EPA  83:VR-89-001, 
September  29.  1989). 

In  situations  where  a  single  set  of 
effluent  limitations  are  not  appropriate 
for  the  permit's  entire  period,  a  tiered 
permit  mav  be  established   One  set  of 
limits  would  appiv  for  periods  of 
average  production  along  with  other  sets 
which  take  effect  when  there  are 
significant  changes  in  the  average 
production  rate  The  guidance  notes  that 
a  10  to  15  percent  deviation  above  or 
below  the  long-term  average  produi  tion 
rate  is  within  the  range  of  normal 
variability.  Predictable  changes  in  the 
long-term  production  higher  than  this 
range  would  warrant  consideration  of  a 
tiered  or  multi-tiered  permit.  The  iron 
•nnd  steel  industry  has  a  variablf 
historical  production  rate  where  the 
permit  modification  process  is  not  fast 
enough  to  respond  to  the  need  for 
higher  or  lower  equivalent  limits, 
example,  many  iron  and  steel  mills  h,i\e 
a  characteristic  historical  average 
monthly  production  rate  that  varies 
between  60  to  95  percent  of  plant 
capacity  (Note  that  for  a  mill  operating 
at  60  percent  of  capacity,  a  production 
increase  to  95  percent  of  capacity  would 
represent  nearly  a  60  percent  jump  in 
production  )  In  these  cases,  alternate 


effluent  limitations  might  be  established 
for  average  production  rates  associated. 
for  example,  with  75  and  95  percent  of 
capacity 

Altcrnutive  C:  To  provide  a  basis  for 
deriving  NPDES  and  pretreatment 
permit  production  rates  that  is 
consistent  with  the  term  reasonable 
measure  of  actual  production  and  that 
can  be  applied  consistently  for  steel 
mills  subject  to  part  420.  EPA  is  also 
considering  revising  the  definition  of 
production.  The  modified  definition  of 
the  NPDES  and  pretreatment  permit 
production  basis  would  be  the  average 
daily  operating  rate  for  the  year  with  the 
highest  annual  production  over  the  past 
five  \ears.  taking  into  account  the 
annual  hours  of  operation  of  the 
production  unit  and  the  typical 
operating  schedule  of  the  production 
unit,  as  illustrated  by  the  following 
example: 


Highest  annual  production 
from  previous  five  years 
Operating  tiours             

3.570,000 

tons 
8,400  hours 

Hourly  operating  rale     

425  Ions/hour 

Average  daily  operating  rate 
(24  hour  day) 

10.200  tons/ 
day 

The  above  example  is  for  a  process 
unit  that  is  operated  typically  24  hou's 
[ler  day  with  short-tnrm  outages  for 
maintenance  on  a  weekly  or  monthly 
basis,  steel  processing  facilities  that  are 
operated  typically  less  than  24  hours 
per  day.  the  a\eragt'  daily  operating  rate 
must  be  determined  based  on  the  typical 
operating  sc:hedule  (e  ,£j..  8  hours  per  day 
fur  a  facility  operated  one  8-hour  turn 
(or  ^hift)  [UT  da\-;  16  hours  per  day  for 


a  facility  operated  for  two  8-hour  turns 
per  day),  example: 


Highest  annual  production 

980.000  tons 

from  previous  five  years 

Operating  hours   

4,160  hours 

Hourly  operating  rate  

235.6  tons/ 

hour 

Average  daily  operating  rate 

3,769  tons/ 

(16  hour  day) 

day. 

In  this  example.  EPA  recognizes  that 
the  approach  could  cause  problems  for 
a  facility  that  was  operated  16  hours/ 
day  at  the  time  the  permit  was  issued 
and  then  wished  to  change  to  24  hours/ 
day  based  on  unforseen  changes  in 
market  conditions.  To  address  this 
issue,  the  approach  could  be  combined 
with  the  tiered  permit  approach 
discussed  above. 

multiple  similar  process  units 
discharging  to  the  same  wastewater 
treatment  system  with  one  NPDES  or 
pretreatment  permit  compliance  point 
{e.g..  two  blast  furnaces  operated  with 
one  treatment  and  recycle  system  for 
process  waters),  under  this  approach  the 
year  with  the  highest  annual  production 
over  the  previous  five  years  would  be 
determined  on  the  basis  of  the  sum  of 
annual  production  for  both  furnaces. 
Then,  based  on  this  year's  average  daily 
operating  rate  would  be  calculated  as 
above  independently  for  each  furnace 
using  total  annual  production  and 
annual  operating  hours  for  each  furnace. 
The  daily  production  values  would  be 
summed  to  calculate  the  average  daily 
operating  rate  for  the  combination  of  the 
two  furnaces,  example,  consider  the 
following  production  data: 


Furnace  A 


Furnace  B 


Total 
(tons) 


1995  .... 

1996  .... 

1997  .... 

1998  .... 

1999  .  . 


1.850,000 
1.675.000 
1.760,000 
1,580,000 
1.825,000 


1 .305.000 
1.425,000 
1,406.000 
1,328,000 
1,380,000 


3,155,000 
3,100,000 
3,166.000 
2,908.000 
3,205,000 


Annual  maximum  production  rates 
for  each  furnace  and  the  combination  of 
the  two  furnaces  are  underlined   In  this 
example.  1999  was  the  maximum 
production  year  for  the  combination  of 
the  furnaces  and  the  data  from  each 
furnace  that  year  would  be  used  to 
calculate  the  average  daily  operating 
rates.  Had  the  1995  data  from  Furnace 
A  and  the  1996  data  from  Furnace  B 
been  used  in  combmatum  (3.275.000 
tons),  an  unrealistic  measure  of  actual 
production  might  have  resulted  if  the 
two  furnaces  could  not  produce  at  these 


high  levels  concurrently  example,  if  the* 
downstream  intermediate  production 
capacity  effectively  limits  the  combined 
jiroduction  of  the  two  furnaces.  On  the 
other  hand,  if  the  two  furnaces  could 
produce  at  these  high  levels 
Kincurrentlv.  and  might  reasonablely  be 
expected  to  over  the  forthcoming  five- 
year  permit  cycle  if  strong  market 
conditions  prevailed,  then  the 
production  measure  based  on  the  1995 
Furnace  A  data  and  the  1996  Furnace  B 
data  might  not  be  an  unrealistic  measure 
of  at:tual  production. 


In  contrast  to  the  previous  example, 
for  multiple  process  units  that  are  not 
similar,  but  have  process  wastewater  co- 
treated  in  one  centralized  wastewater 
treatment  system  with  one  NPDES  or 
pretreatment  permit  compliance  point, 
the  year  with  the  highest  production 
over  the  previous  five  years  would  be 
determined  separately  for  each 
production  unit  or  combination  of 
similar  production  units  with  the 
highest  annual  production,  example, 
where  process  wastewater  for  BOF 
steelmaking,  vacuum  degassing,  and 
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continuous  casting  operations  are  or  pretreatment  permit  compliance 

discharged  through  one  NPDES  permit        point.  Consider  the  following  example: 

I 


BOF               V  Degasser           ^^  Caster 

1995 

2,675,000              1  305  000              2  658  000 

1996  ; 

2.900,000             1.600,000             2  885  000 

1997  

3,150,000             1.690.000             3140000 

1998                          

3  280  000             1  668  000             3  270  000 

1999  

3.225.000             1,380.000             3,215.000 

In  this  example,  1998  production  data 
for  the  BOF,  1997  data  from  the  vacuum 
degasser.  and  1998  data  for  the 
continuous  caster  would  be  used  to 
develop  the  NPDES  permit  effluent 
limitations.  An  analogous  situation 
would  be  for  a  steel  finishing  plant  with 
acid  pickling,  cold  rolling  and 
electroplating  operations. 

The  permit  applicant  would,  under 
this  alternative,  need  to  provide  the 
following  information  with  its  permit   , 
application  or  pretreatment  report:  for 
each  process  operation  regulated,  the 
average  daily  operating  rate  determined 
in  accordance  with  §420.3,  including 
the  underlying  production  data  and 
operating  schedule  information 
necessary  to  calculate  the  average  daily 
operating  rate;  and*  sufficient 
information  to  identify  each  process 
operation  in  terms  of  the  definitions  of 
process  operations  set  out  in  this  part. 

Alternative  D:  The  Agency  is 
considering  establishing  production- 
based  maximum  monthly  average 
effluent  limitations  and  standards  in 
combination  with  daily-maximum 
concentration-based  effluent  limitations 
and  standards.  Under  this  alternative, 
the  maximum  monthly  average  NPDES 
permit  and  pretreatment  mass  basis 
requirements  would  be  determined 
using  the  part  420  production-based 
standards  in  combination  with  a 
reasonable  measure  of  actual 
production,  such  as  Alternative  C  above. 
However,  the  daily-maximum 
requirements  would  be  in  the  form  of 
effluent  concentrations  that  would  be 
included  in  part  420  in  lieu  of  the  daily- 
maximum  production-based  mass 
effluent  limitations  gmdelines  and 
standards.  The  daily  maximum 
concentrations  set  out  as  effluent 
limitations  guidelines  and  standards 
would  be  those  concentrations  that  were 
used  to  develop  the  proposed 
production-based  mass  effluent 
limitations  guidelines  and  standards. 

The  Agency  believes  this  approach 
would  effectively  address  the  potential 
issue  cited  above  regarding  short-term 
peaks  in  production  under  most 


circumstances.  There  would  be  no 
additional  burden  on  the  industry  and 
permit  writers  for  applying  for  and 
writing  NPDES  or  pretreatment  permits. 
Permit  authorities  may  need  to  revise 
their  automated  compliance  tracking 
systems  to  account  for  both  mass  and 
concentration  limitations  at  the  same 
outfall,  which  is  a  common  feature  in 
many  NPDES  and  pretreatment  permits 
issued  prior  to  this  proposal. 

This  approach  would  also  provide 
some  flexibility  for  the  industry  where, 
because  of  historical  conditions, 
relatively  high  volumes  of  storm  water 
from  intense  rainfall  events  are 
collected  and  treated  with  process 
water.  In  some  cases,  the  volume  of 
storm  water  collected  and  treated  may 
cause  short-term  peak  discharge  flows 
that  exceed  the  normal  process  water 
discharge  flow  which  may  result  in 
violation  of  daily-maximum  limitations. 
On  balance,  the  Agency  believes  that 
treatment  of  such  storm  water  flows  is 
beneficial.  The  combination  of 
maximum  monthly  average  mass  limits 
and  daily-maximum  concentration 
limits  would  provide  such  flexibility. 

EPA  solicits  comments  about  these 
alternatives  to  the  proposed  production 
bases  for  calculating  NPDES  permit 
effluent  limitations  and  pretreatment 
requirements  including  comments  on 
related  costs  and  any  technical 
difficulties  that  mills  might  have  in 
meeting  limits  during  short  periods  of 
high  production,  EPA  also  solicits  other 
options  for  consideration. 

E.  Water  Bubble 

The  "water  bubble"  is  a  regulaton,' 
flexibility  mechanism  described  in  the 
current  regulation  at  40  CFR  420.03  to 
allow  for  trading  of  identical  pollutants 
at  any  single  steel  facility  with  multiple 
compliance  points.  The  bubble  has  been 
used  at  some  facilities  to  realize  cost 
savings  and/or  for  compliance.  It  is 
structured  in  a  way  to  produce  also  a 
benefit  for  the  enviroiunent. 

As  currently  structured  the  water 
bubble  has  the  following  restrictions: 


•  Trades  can  be  made  only  for  like 
pollutants  [e.g.  lead  for  lead,  not  lead  for 
zinc). 

•  Trades  are  subject  to  any  applicable 
water  quality-based  effluent  limitations, 

•  Each  outfall  must  have  specific 
fixed  limitations 

•  Cokemaking  and  cold  rolling  are 
excluded  from  consideration  for  water 
bubble  use. 

•  Each  trade  must  result  in  a 
minimum  net  reduction  amount  of  the 
amount  traded  (15%  for  TSS/Oil  & 
Grease.  10%  for  toxic  pollutants). 

•  Bubble  restricted  to  existing 
sources. 

While  at  present  NPDES  permits  for 
only  nine  facilities  have  alternative 
effluent  limitations  derived  from  the 
water  bubble,  there  may  be  increased 
interest  in  the  water  bubble  with  the 
promulgation  of  a  revised  part  420,  With 
this  in  mind.  EPA  proposes  making  the 
following  changes  to  the  water  bubble 
rule: 

•  Allow  trades  for  cokemaking 
operations  but  only  if  the  cokemaking 
alternative  limitations  are  more 
stringent  than  the  limitations  in  Subpart 
A.  These  more  stringent  limits  would  be 
offset  by  less  stringent  limits  for  some 
other  operation.  EPA  is  proposing  to 
limit  trades  involving  cokemaking  in 
this  way  because  it  is  concerned  about 
co-occurring  contaminants  in 
cokemaking  wastewaters  for  which 
limits  are  not  being  established  (e.g., 
benzo(b)fluoranthene. 
benzo(a)anthracene,  and  chrysene). 
Allowing  a  relaxation  of  the  limits  for 
cokemaking  wastewater  could  allow 
undetected  increases  in  discharges  of 
these  co-occurring  contaminants  that 
would  not  necessarily  be  offset  by 
tighter  limits  on  the  regulated  pollutants 
in  another  waste  stream. 

•  Prohibit  trades  for  sintering 
operations  because  of  the  presence  of 
dioxins  and  furans  in  sinter  wastewater 
unless  the  alternative  limitations  are 
more  stringent  than  the  sintering 
process  wastewater  limitations  in 
subpart  B.  As  with  cokemaking.  these 
more  stringent  sintering  limits  would  be 
offset  by  less  stringent  limits  on  some 
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other  waste  stream  The  logic  for  this 
restriction  is  the  same  as  for 
cokemaking 

•  Prohibit  trades  of  oil  and  grease 
because  of  differences  in  the  types  of  oil 
and  grease  used  among  the  I&S 
operations  (the  finishing  operations 
tend  to  use  and  discharge  synthetic  and 
animal  fats  and  oils  used  to  lubricate 
metal  materials,  the  hot-end  operations 
tend  to  discharge  petroleum-based  oil 
and  grease  used  to  lubricate  machinery, 
and  cokemaking  operations  tend  to 
discharge  oil  and  grease  containing 
polvnuclear  aromatics  generated  by  the 
combustion  of  coal). 

•  Allow  trades  for  cold  rolling 
operations. 

•  Allow  trades  for  new.  as  well  as 
existing  sources.  Since  the  existing 
source  environmental  gain  is  10  percent 
for  all  parameters  except  for  TSS  which 
is  15  percent.  EPA  is  considering 
whether  a  higher  net  gain.  e.g..  20 
percent,  is  appropriate  for  new  sources 
given  their  flexibility  in  design. 

EPA  is  proposing  to  change  the 
current  regulations  to  prohibit  trading 
between  outfalls  of  oil  and  grease.  As 
noted  above,  EPA  is  concerned  that 
different  types  of  oil  and  grease  may  be 
discharged  by  different  process  units, 
and  that  trading  might  thus  allow  an 
increase  in  a  more  environmentallv 
harmful  type  of  oil  and  grease  (eg., 
petroleum  based),  with  the  offsetting 
reduction  being  from  a  less  harmful  type 
leg.,  animal  fats).  EPA  recognizes  that 
facilities  will  generally  identify  trades 
that  save  them  money.  EPA  has  no  data 
to  suggest  that  the  mo.st  economicallv 
beneficial  trading  opportunities  (;.e., 
those  likely  to  be  used  by  facilities) 
would  systematically  either  decrease  or 
increase  the  most  harmful  tvpes  of  oil 
and  grease.  Giving  the  existing 
requirement  for  a  15  percent  net 
decrease  of  oil  and  grease  across  all 
outfalls  if  trading  is  utilized,  it  may  well 
be  the  case  that  even  with  the 
possibility  that  an  individual  trade 
might  allow  for  an  increase  in.  say. 
petroleum-based  oil  and  grease,  the  net 
effect  of  trading  would  be  both 
beneficial  to  the  environment  and 
provide  cost  saving  opportunities  to 
facilities.  EPA  requests  comment  on 
whether  trading  should  continue  to  be 
allowed  for  oil  and  grease,  including  the 
current  15  percent  (or  greater)  net 
reduction. 

Potential  cost  impacts  associated  with 
changes  in  the  water  bubble  have  been 
accounted  for  in  the  estimated  capital 
and  operating  and  maintenance  costs 
prepared  for  the  economic  impact  and 
cost-effectiveness  analyses. 

EPA  requests  comment  on  the 
modified  restrictions  on  the  use  of  the 


bubble,  particularly  on  the  larger 
environmental  gain  through  the  use  of 
the  bubble  that  would  be  required  for 
new  sources. 

EPA  propo.ses  to  retain  the  other 
restrictions  spet:ified  in  the  current 
water  bubble  rule 

XI.  Other  Coinciding  Agency  Activities 

A.  4U  CFR  Part  63.  Subpart  L— National 
Air  Emission  Standard  for  Coke  Oven 
Batteries 

Promulgated  on  October  27.  1993.  this 
regulation  established  coke  oven 
emission  limits  for  lids  (%  leaking  lids), 
offtakes  PLQ  (%  leaking  offtakes), 
charging  (log),  and  doors  PLD  (% 
leaking  doors).  The  regulation 
established  two  alternate  tracks  of  limits 
through  which  coke  ovens  batteries  may 
achieve  compliance;  the  Maximum 
Achievable  Control  Technology  (MACT) 
track  and  the  Lowest  Achievable 
Emissions  Rate  (LAER)  extension  track. 
All  coke  manufacturing  facilities  have 
chosen  a  specific  track  and,  where 
appropriate,  are  attempting  to  conform 
with  these  regulations.  Of  the  58  by- 
produc  t  recovery  coke  batteries  in 
operation  in  the  United  States.  50  have 
selected  the  LAER  extension  track, 
which  subjects  them  to  requirements 
through  the  year  2020.  The  LAER 
extension  track  limits  may  become  more 
stringent  in  2010.  These  plants  will  not 
be  affected  by  the  residual  Risk 
Standards  when  promulgated.  The 
remaining  eight  by-product  recovery 
coke  batteries  that  selected  the  MACT 
Track  Limits  must  comply  with 
Residual  Risk  Standards  after  they  are 
promulgated. 

B  Coke  ()\'ens  Pushing.  Quenching, 
and  Battery  Stacks  Proposed  Rule 

EPA  is  developing  a  regulation  under 
section  1 12(d)  of  the  Clean  Air  Act 
(C^A.M  to  reduce  emissions  from 
pushing,  cjutmching,  and  battery  stacks 
at  coke  plants  and  plans  to  propose  the 
rule  in  November  2000  and  promulgate 
it  in  November  2001.  This  rule  would 
establish  requirements  to  control  coke 
oven  emissions  and  would  apply  to  all 
coke  batteries  at  coke  plants  that  are 
major  sources  of  hazardous  air  pollutant 
(HAP)  emissions  or  that  are  part  of  a 
facility  that  is  a  major  source  of  HAP 
emissions.  A  major  source  means  any 
stationary  source  or  group  of  stationan,' 
sources  within  a  contiguous  area  and 
under  common  control  that  emits  or  has 
the  potential  to  emit  considering 
controls,  in  aggregate,  10  tons  or  more 
per  year  of  any  single  HAP  or  25  tons 
per  year  of  more  of  anv  combination  of 
HAP. 


The  rule  includes  both  emission 
limitations  and  work  practice  standards. 
Relative  to  pushing,  two  options  are 
proposed.  One  option  would  require 
sources  to  meet  an  opacity  limit  based 
on  the  daily  observations  of  four  pushes. 
The  other  option  is  a  work  practice 
standard  that  places  failing  ovens  under 
scrutiny  until  they  are  repaired  or  taken 
out  of  service.  The  proposed  rule  also 
includes  emission  limits  for  particulate 
matter  (PM),  as  a  surrogate  for  coke  oven 
emissions,  for  control  devices  applied  to 
pushing  emissions.  To  address 
quenching  emissions,  sources  would  be 
required  to  use  clean  water  as  makeup 
water,  equip  quench  towers  with  baffles, 
and  inspect  and  repair  baffles  on  an  on- 
going basis,  battery  stacks,  the  proposed 
rule  establishes  opacity  limits  and 
requires  the  installation  and  operation  • 
of  continuous  opacity  monitors  (COM). 
In  addition,  all  batteries  would  be 
required  to  operate  at  all  times 
according  to  an  operation  and 
maintenance  plan  to  ensure  good 
operation  and  maintenance  of  batteries 
and  control  equipment.  The  proposed 
rule  also  includes  notification, 
recordkeeping,  and  reporting 
requirements. 

C.  Steel  Pickling — HCL  Process 

The  Steel  Pickling  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  final  rule  was  published  on 
June  22,  1999,  64  FR,  33202-33223,  to 
reduce  emissions  of  toxic  air  pollutants 
from  sources  in  steel  pickling  facilities. 

The  steel  pickling  rule  applies  to  all 
facilities  that  pickle  steel  using 
hydrochloric  acid  or  that  regenerate 
hydrochloric  acid  and  (a)  that  are  major 
sources  or  (b)  are  part  of  a  facility  that 
is  a  major  source.  The  EPA  estimates 
that  62  of  the  80  steel  pickling  facilities 
using  hydrochloric  acid  and  all  8  acid 
regeneration  plants  currently  in 
operation  (six  of  which  are  co-located 
with  pickling  facilities)  are  affected  by 
this  rule.  The  steel  pickling  rule  does 
not  apply  to  any  pickling  line  that  uses 
an  acid  other  than  hydrochloric  acid,  an 
acid  solution  containing  less  than  6 
percent  HCl,  or  at  a  temperature  less 
than  100  °F. 

Existing  plants  have  up  to  two  years 
from  the  effective  date  of  the  final  rule 
to  comply  with  its  requirements.  If 
necessary,  the  owner  or  operator  of  an 
affected  facility  may  request  that  EPA 
(or  the  applicable  regulatory  authority 
in  a  State  with  an  approved  permit 
program)  grant  one  additional  year  to 
install  controls.  The  EPA's  rule 
establishes  limitations  for  hydrochloric 
acid  and  chlorine  emissions  and  offers 
flexibility  to  the  industry'  by  providing 
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cost-effective  options  for  both  emissions 
control  and  monitoring. 

Pickling  facility  operators  may 
comply  with  the  emission  limitation  for 
hydrochloric  acid  by  meeting  either  an 
emissions  reduction  target  or  a 
concentration  standard.  This  option 
allows  operators  to  comply  with  the  rule 
under  a  wide  variety  of  acid  bath  and 
ventilation  conditions.  Emissions 
reductions  for  hydrochloric  acid  are 
based  on  wet  scrubber  control 
technology,  which  provides  the  facility 
operator  the  option  of  recycling 
hydrochloric  acid  from  the  scrubber 
effluent. 

Interested  parties  can  download  the 
final  rule  from  EPA's  web  site  on  the 
Internet  under  "recent  actions"  at  the 
following  address:  http://www.epa.gov/ 
ttn/oarpg.  further  information  about  the 
rule,  contact  James  Maysilles  of  the 
EPA's  Office  of  Air  Quality  Plaiming 
and  Standards  at  919-541-3265. 

D.  Integrated  Iron  and  Steel    . 
Manufacturing  NESHAP 

EPA  plans  to  propose  an  Integrated 
Iron  and  Steel  Manufacturing  NESHAP 
under  section  112(d)  of  the  CAA 
applicable  to  sinter  plants,  blast 
furnaces.  BOF  shops  and  ancillary 
operations  in  November  2000  and  to 
promulgate  it  in  November  2001.  The 
EPA  has  included  integrated  iron  and 
steel  manufacturing  facilities  on  the  list 
of  major  sources  of  hazardous  air 
pollutant  (HAP)  emissions  under 
section  112(c)  of  the  CAA.  Information 
on  this  action  is  at:  http://www.epa.gov/ 
ftn/oarp. 

You  may  be  subject  to  the  rule  if  you 
own  or  operate  an  integrated  iron  and 
steel  facility  that  is  a  major  source  of 
HAP  emissions,  or  that  is  part  of  a 
facility  that  is  a  major  source  of  HAP 
emissions.  This  source  category 
includes  sinter  production,  iron 
production,  and  steel  production. 

Xn.  Related  Acts  of  Congress,  Executive 
Orders,  and  Agency  Initiatives 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 


environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govermnents  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency; 

(3)  Materially  alter  the  budgetary- 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulaton,- 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Regulatory  Flexibility  Act  as 
Amended  by  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  for  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  has  between  500  and  1500 
employees  (each  firm  was  assigned  the 
relevant  definition  depending  on  SIC 
determination  and  based  on  SBA  size 
standards);  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impact  of  today's  proposed  rule  on 
small  entities,  including  consideration 
of  alterative  regulatory'  approaches  being 
proposed,  I  certif\'  that  this  action  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
EPA  identified  an  estimated  34  small 
companies  that  may  be  affected  by  the 
rule  among  the  estimated  115  total 
companies  potentially  affected  by  the 
rule,  EPA  has  fully  evaluated  the 
economic  impact  of  the  proposed  rule 


on  affected  small  companies.  In  some 
instances,  EPA  proposes  alternative 
regulator^'  approaches.  This  analysis 
reflects  the  most  stringent  of  the 
alternative  options,  small  companies. 
EPA  examined  the  compliance  cost  to 
revenue  ratio  to  identif\-  the  potential 
impact  of  the  rule  on  small  companies. 
EPA  has  determined  that  the  range  of 
compliance  costs  to  revenues  is  between 
0  and  1.91  percent  with  only  three 
companies  experiencing  an  impact  of 
greater  than  1  %,  using  the  most 
stringent  set  of  co-proposed  options. 
Furthermore,  an  economic  achievability 
analysis  was  conducted  using  a 
discounted  cash  flow  approach  for 
facility  impacts  analysis  and  the  Altman 
Z  test  for  the  firm  impacts  analysis  (for 
a  full  discussion,  see  Section  VI).  EPA 
projects  that  one  small  company  may 
incur  an  impact  such  as  facility  closure 
or  firm  failure.  No  small  governments 
are  regulated  by  this  action. 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities.  The 
Agency  has  attempted  to  mitigate  the 
potential  impacts  of  the  proposed  rule 
to  all  entities,  including  small  entities. 
by  measures  such  as  simplif\ing  the 
structure  of  the  existing  regulation  and 
encouraging  the  co-treatment  of 
compatible  wastewaters.  EP.^  has 
engaged  in  very-  substantive  outreach  to 
the  potentially  affected  entities  via 
public  meetings  and  trade  association 
consultations.  The  outreach  activities 
are  described  in  detail  in  Section  IV. D. 5 
of  this  preamble.  We  continue  to  be 
interested  in  the  potential  impacts  of  the 
proposed  rule  on  small  entities  and 
welcome  comments  on  issues  related  to 
such  impacts. 

C.  Unfunded  Mandates  Reform  Art 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates  "  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
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effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  Aie  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  Tinal 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  L'MR.'\  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory- 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
mav  result  in  expenditures  of  SlOO 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  estimated  total  annualized  costs  of 
the  rule  as  between  S56.5  million  to 
S61.4  million  (1999  $.  pre-tax). 
Accordinglv.  todays  proposal  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  EPA  has. 
however,  sought  meaningful  and  timely 
input  from  the  private  sector,  states,  and 
small  governments  on  the  development 
of  this  notice.  Prior  to  issuing  this 
proposed  rule.  EPA  met  with  members 
of  the  private  sector  as  discussed  earlier 
in  the  preamble. 

EPA  has  determined  that  this  rule 
contains  no  regulator*'  requirements  that 
might  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments.  EPA  recognizes  that  small 
governments  may  own  or  operate 
POTVVs  that  will  need  to  enter  into 
pretreatment  agreements  with  the 
indirect  dischargers  of  the  Iron  and 
Steel  industry  that  would  be  subject  to 
this  proposed  rule.  However.  EPA 
currently  estimates  that  the  added  costs 
of  entering  into  or  modifying  existing 
pretreatment  agreements  will  be 
minimal  The  main  costs  resulting  from 
this  proposed  rule  will  fall  upon  the 
private  entities  that  own  and  operate  the 
Iron  and  Steel  facilities. 

D.  Paperwork  Reduction  Act 

The  proposed  iron  and  steel  effluent 
limitations  guidelines  and  standards 
contain  no  information  collection 


activities  and,  therefore,  no  information 
collection  request  will  be  submitted  to 
OMB  for  review  under  the  provisions  of 
the  Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  ft  seq 

E  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTT.\A)  of  1995.  (Pub  L.  104-113  sec. 
12(d)  15  U.S.C.  272  note)  directs  EPA  to 
use  voluntary  consensus  standards  in  its 
regulatory'  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  bv  voluntary  consensus 
standard  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  the 
Office  of  Management  and  Budget 
(OMB).  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  voluntary-  consensus 
standards. 

This  rulemaking  involves  technical 
standards.  The  rule  requires  dischargers 
to  measure  for  7  metals,  4  organic 
contaminants,  TSS,  (Jil  and  Grease 
(HEM),  thiocyanate,  total  cyanide,  total 
residual  chlorine,  ammonia  as  Nitrogen, 
2,3,7.8-TCDF.  nitrate  and  pH.  EPA 
performed  a  search  to  identify 
potentially  voluntary  consensus 
standards  that  could  be  used  to  measure 
the  analytes  in  toda\  s  final  guideline. 
EPAs  search  revealed  that  consensus 
standards  have  already  been 
promulgated  in  tables  at  40  CFR  136,3 
for  measurement  of  all  analytes  except 
thiocvanate. 

Today,  EPA  is  proposing  to 
promulgate  two  consensus  standards  for 
thiocyanate.  Method  4500-CN  M 
(Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,  20th  Edition, 
1998)  and  D4374-98  (Annual  Book  of 
ASTM  Standards,  volume  11.02.  1999). 
EPA  welcomes  comments  on  this  aspect 
f  the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  additional  potentially 
applicable  voluntary  consensus 
standards  and  to  explain  why  such 
standards  should  be  used  in  this 
regulation. 

F  Executive  Order  13043:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

The  Executive  Order  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  PR  19885, 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economicallv 


significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  not  subject  to  E.O. 
13045  because  it  is  not  "economically 
significant"  as  defined  under  Executive 
Order  12866  (EPA  estimates  that  it 
would  have  an  annual  effect  on  the 
economy  of  less  than  $100  million),  and 
is  a  technology-based  rule  that  does  not 
involve  health  standards  or  address  an 
environmental  health  or  safety  risk  that 
may  have  a  disproportional  effect  on 
children. 

G.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  PR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
goverrunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  proposed 
rule  establishes  effluent  limitations 
imposing  requirements  that  apply  to 
iron  and  steel  facilities  when  they 
discharge  process  wastewater  or 
introduce  process  wastewater  to  a 
POTW.  EPA  has  determined  that  there 
are  no  iron  and  steel  facilities  owned 
and  operated  by  State  and  local 
governments  that  would  be  subject  to 
this  proposed  rule;  therefore,  this 
proposed  rule  will  not  impose  any 
treatment  technology  costs  on  State  or 
local  goverimients.  Further,  this 
proposed  rule  will  only  affect  State  and 
local  governments  incidentally  in  their 
capacity  as  implementers  of  CWA 
permitting  programs.  Therefore,  the 
proposed  rule,  at  most,  imposes  only 
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minimal  administrative  costs  on  States 
that  have  authorized  NPDES  programs 
and  on  local  governments  that  are 
administering  approved  pretreatment 
programs.  (These  State  and  local 
governments  must  incorporate  the  new 
effluent  limitations  guidelines  and 
standards  in  new  and  reissued  NPDES 
permits  or  local  pretreatment  orders  or 
permits).  Thus,  Executive  Order  13132 
does  not  apply  to  this  rule. 

Although  Executive  Order  13132  does 
not  apply  to  this  rule,  EPA  did  consult 
with  State  goverrunent  representatives 
in  developing  this  proposal,  as 
discussed  in  Section  IV  of  this 
dociunent.  A  sunmiary  of  the  concerns 
raised  during  consultation  and  EPA's 
response  to  those  concerns  is  provided 
in  Section  rV.D.5  of  this  preamble.  In 
addition,  in  the  spirit  of  this  Executive 
Order  and  consistent  with  EPA  policy  to 
promote  commimications  between  EPA 
and  State  and  local  govenunents,  EPA 
specifically  solicits  conMnent  on  this 
proposed  rule  from  State  and  local 
officials. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  uiiless  the 
Federal  goverrunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribad  governments,  a 
summary  of  the  natin^  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  nor  does  it 
impose  substantial  direct  compliance 
costs  on  them.  EPA  has  determined  that 
no  conmiimities  of  Indian  tribal 
govenunents  are  affected  by  this  rule. 


Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

/.  Plain  Language  Directive 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1 , 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  luiderstand. 
example:  Have  we  organized  the 
material  to  suit  your  needs?  Are  the 
requirements  in  the  rule  clearly  stated? 
Does  the  rule  contain  technical  language 
or  jargon  that  isn't  clear?  Would  a 
different  format  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing) 
make  the  rule  easier  to  understand? 
Would  more  (but  shorter)  sections  be 
better?  Could  we  improve  clarity  by 
adding  tables,  lists,  or  diagrams?  What 
else  could  we  do  to  make  the  rule  easier 
to  imderstand? 

Xm.  Solicitation  of  Data  and  Comments 

A.  Introduction  and  General  Solicitation 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  comments  address  any 
perceived  deficiencies  in  the  record  of 
this  proposal  and  that  suggested 
revisions  or  corrections  be  supported  by 
data. 

The  Agency  invites  all  parties  to 
coordinate  their  data  collection 
activities  with  EPA  in  order  to  facilitate 
mutually  beneficial  and  cost-effective 
data  submissions.  EPA  is  interested  in 
participating  in  study  plans,  data 
collection  and  documentation.  Please 
refer  to  the  "  Further  Information" 
section  at  the  begiiuiing  of  this  preamble 
for  technical  contacts  at  EPA.  Comments 
on  the  proposal  must  be  received  by 
February  26,  2001. 

B.  Specific  Data  and  Comment 
Solicitations 

1.  Revised  Production  Basis  for 
Regulation 

EPA  believes  that  some  NPDES  and 
pretreatment  permit  production  rates 
have  been  derived  in  a  manner  that  is 
not  consistent  with  the  term  "reasonable 
measure  of  actual  production"  specified 
at  §§  122,45(b)(2)(i),  403.6(c)(3).  and 
420.04.  Thus  EPA  is  soliciting  comment 
on  four  alternate  approaches  for 
establishing  permit  effluent  limitations. 
These  are  described  in  detail  in  Section 
X.D.2,  and  summarized  below: 
Alternative  A:  Retaining  essential 
requirements  of  the  current  rule  while 
providing  additional  instructions  for 
avoiding  unrealistically  high 
estimates  of  actual  production 


Alternative  B:  Including  a  requirement 
for  the  permit  writer  to  establish 
multi-tiered  permit  limits 

Alternative  C:  Revising  the  definition  of 
production  to  be  the  average  daily 
operating  rate  for  the  year  with  the 
highest  annual  production  over  the 
past  five  years 

Alternative  D:  Establishing  production- 
based  maximum  monthly  average 
effluent  limitations  and  standards  in 
combination  with  daily-maximum 
concentration-based  effluent 
limitations  and  standards. 

2.  Revised  Subcategorization 

The  revised  subcategorization 
described  in  Section  IV.E  simplifies  the 
structure  and  use  of  the  regulation  The 
proposed  subcategorization  removes 
defunct  manufactiuring  processes, 
eliminates  subsegments  in  the  hot 
forming  and  finishing  subcategories, 
creates  a  new  subcategory  for  non- 
integrated  steelmaking  and  hot  forming 
processes,  and  creates  new 
subcategories  or  segments  for 
manufacturing  processes  not  currently 
regulated.  The  Agency  requests 
comments  on  the  new  subcategorization 
and  its  effects  on  the  implementation  of 
today's  proposed  rule. 

3.  Applicability  Changes 

As  described  in  Section  III.  the 
Agency  determined  that  certain 
facilities  covered  by  the  current  Iron 
and  Steel  rule  have  manufacturing 
processes  that  more  closely  resemble 
those  in  facilities  to  be  covered  by  the 
MP&M  rule.  These  processes  include: 
The  cold  forming  for  steel  bar.  rod,  wire, 
pipe  or  tube:  batch  hot  dip  coating  of 
steel;  and  wire  drawing  and  coating. 
EPA  is  proposing  to  move  these 
operations  into  the  MP&M  category, 
which  will  be  regulated  under  40  CFR 
part  438.  The  Agency  also  proposes 
coverage  of  the  following  operations  not 
covered  by  the  current  Iron  and  Steel 
rule:  continuous  electroplating  of  fiat 
steel  products,  direct-reduced 
ironmaking,  briquetting,  and  steel 
forging  operations.  EPA  solicits 
comments  on  these  proposed 
applicability  changes.  EPA  also  solicits 
comments  on  its  proposal  to  regulate 
continuous  strip  electroplating 
operations  in  the  part  420. 

4.  Changes  in  Water  Bubble 

As  discussed  in  Section  X.E,  EPA  is 
proposing  making  the  following  changes 
to  the  water  bubble  rule: 

•  Allow  trades  for  cokemaking  where 
more  stringent  limits  for  cokemaking 
would  result; 

•  Prohibit  trades  for  sintering 
operations  where  less  stringent 
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limitations  for  sintering  would  result, 
since  discharge  of  dioxins  could  result; 

•  Allow  trades  for  cold  rolling 
operations  which  are  currently  excluded 
from  the  water  huhble  provisions;  and 

•  Prohibit  trades  for  oil  &  grease. 
The  Agency  solicits  comments  on  the 

economic  and  environmental  impacts  of 
the  proposed  changes. 

5.  Approach  to  PSES  and  PSNS  for 
ammonia-N  in  Ironmaking  Wastewaters 

In  Section  IX. B.  EPA  proposes 
regulatory  flexibility  that  would  allow 
indirectly  discharging  ironmaking 
operations  to  not  have  to  meet  the 
pretretment  standards  for  ammonia-N  if 
the  facility  certifies  to  the  pretreatment 
control  authority  under  40  CFR  403.12 
that  they  discharge  to  POTVVs  with  the 
capability,  when  considered  together 
with  the  indirect  discharger's  removals, 
to  achieve  removals  at  least  equivalent 
,to  those  expected  under  BAT  for 
ammonia-N.  The  Agency  solicits 
comment  on  this  certification 
alternative,  particularly  from  POTWs 
currently  receiving  process  wastewaters 
from  ironmaking  operations. 

6.  Alternative  Approaches  for 
Regulating  Integrated  and  Stand-Alone 
Hot  ming  Mdls 

EPA  is  proposing  two  different  BAT 
approaches  for  the  carbon  and  alloy 
segment  of  the  Integrated  and  Stand- 
Alone  Hot  ming  Subcategory.  The 
technology  basis  for  these  options  is 
identical  and  consists  of  a  scale  pit  with 
oil  skimming,  roughing  clarifier,  cooling 
tower  with  high-rate  recycle  and  mixed- 
media  filtration  of  blowdown. 

The  difference  between  BAT  Option 
A  and  BAT  Option  B  involves  the 
amount  of  time  that  facilities  in  the 
segment  would  have  to  achieve  BAT 
limitations.  Under  BAT  Option  A.  all 
facilities  would  be  subject  to  BAT 
limitations  as  soon  as  thev  are  placed  in 
the  facility's  NPDES  permit.  Under  BAT 
Option  B.  in  contrast,  all  facilities  ctmld 
obtain  additional  time  to  achieve  BAT 
limitations.  If  EPA  ultimately 
determines  in  April  2002  that  BAT 
Option  A  is  not  economically 
achievable  for  the  segment  as  a  whole, 
it  mav  decide  to  take  final  action  based 
on  BAT  Option  B. 

more  details  on  Options  A  and  B, 
refer  to  Section  IX. D.  EP.-K  solicits 
comment  on  both  of  these  options.  EPA 
also  solicits  comment  on  whether  there 
is  any  rational  basis  to  distinguish 
among  mills  in  this  segment,  so  as  to 
apply  BAT  Option  B  only  to  a  specific 
subsegment  of  mills  for  which  the 
model  technology  is  not  economically 
achievable  at  the  time  of  promulgation. 


7.  Compliance  Monitoring  Location  for 
PH 

Stakeholders  have  indicated  that 
permit  authorities  often  interpret  the 
current  regulation  to  require  application 
of  pH  limitations  at  internal  monitoring 
locations,  prior  to  additional  treatment 
or  mixing  with  other  wastewater.  EPA  is 
proposing  to  allow  permit  authorities 
the  flexibility  to  establish  pH  effluent 
limitations  at  final  outfalls  such  that 
redundant  and  unnecessary  pH 
neutralization  can  be  avoided. 

8.  ELGs  and  Standards  in  lbs/ton  vs  kg/ 
kkg  or  lbs/ 1000  lbs 

The  current  part  420  regulation  and 
other  previous  mass-based  regulations 
have  presented  pollutant  limitations  in 
terms  of  kilograms  of  allowable 
pollutant  discharge  per  thousand 
kdograms  of  production  (kg/kkg),  also 
expressed  as  pounds  of  allowable 
pollutant  discharge  per  thousand 
pounds  of  production  (lbs/1,000  lbs). 
Todav's  proposed  regulation  presents 
pollutant  limitations  in  terms  of  pounds 
of  allowable  pollutant  discharge  per  ton 
of  production  (lbs/ton).  The  Agency 
made  this  change  to  express  the 
limitations  in  terms  of  the  production 
value  that  is  a  standard  throughout  the 
industry.  The  Agency  requests 
comments  on  this  format. 

9.  POTW  Performance  Criteria 

In  .Section  IX.A(2)  and  (3),  EPA 
describes  the  traditional  methodology 
used  to  determine  POTW  performance 
and  the  proposed  revisions  to  that 
methodology,  respectively.  EPA  used 
the  traditional  methodology  to  estimate 
POTW  percent  removals,  which  are  a 
component  of  the  pass-through 
methodology  used  to  identify  the 
pollutants  to  be  regulated  for  PSES  and 
PSNS  and  the  analysis  to  determine  net 
pollutant  reductions.  Previously,  EPA 
edited  data  at  or  near  the  minimum 
level  for  POTW  performance  based  on 
the  editing  criteria  used  to  calculate 
BAT  limitations.  EPA  is  considering 
revising  the  POTW  data  editing  criteria. 
Given  the  range  of  analytical  minimum 
levels  and  their  influence  on  calculated 
percent  removals,  EPA  is  considering 
several  editing  alternatives,  detailed  in 
Section  IX.A(3).  The  Agency  solicits 
comments  on  potential  revisions  to  the 
pass-through  methodology. 

10  Mercury  and  .Selenium  in 
Cokemaking  Wastewater 

EPA  is  proposing  regulation  of 
mercury  and  selenium  at  cokemaking 
plants  based  on  toxicity  and  presence  in 
cokemaking  wastewaters  as  discussed  in 
Section  IX.B(l)  Currently,  permits  for 
several  cokemaking  sites  require 


monitoring  for  mercury  and  selenium. 
EPA  solicits  comments  on  the  need  for 
limits  for  mercury  and  selenium, 
including  any  additional  data  available 
to  support  or  oppose  the  need  for  limits. 

11.  Regulatory  Approach  for  Dioxins 
and  Furans  at  Sinter  Plants 

In  Section  IX,  dioxins  and  furans  were 
identified  as  pollutants  of  concern  for 
sinter  plants  using  wet  air  pollution 
controls.  EPA  proposes  to  limit  dioxins 
and  furans  in  wastewaters  from  sinter 
plants.  The  proposed  limit  would  be  for 
2,3,7,8-TCDF  and  would  be  set  to  less 
than  the  minimum  level.  EPA  proposes 
to  require  compliance  monitoring  after 
primary  treatment  of  sinter  plant 
wastewaters  or  after  sinter  plant  and 
blast  furnace  wastewaters  are  co-treated, 
but  before  any  additional  process  or 
non-process  flows  are  combined  with 
the  wastewater.  EPA  solicits  comments 
on  this  proposed  regulatory  approach. 
The  Agency  is  also  considering  whether 
to  limit  dioxins  and  furans  found  in 
sinter  plant  wastewaters  on  the  basis  of 
2,3,7,8-TCDD  TEQs  (toxicity 
equivalents)  which  would  measure  all 
of  the  1 7  dioxin  and  furan  congeners 
with  chlorine  substitudons  at  the  2.3,7 
and  8  lateral  positions.  This  is 
consistent  with  the  international 
toxicity  equivalents  factors  approach: 
consistent  with  EPA's  approach  to 
regulating  dioxins  in  other  media  and 
for  conducting  risk  assessments;  and 
consistent  with  EPA's  source 
characterization  work  to  assess  the 
national  inventory  of  dioxin  releases  to 
environmental  media. 

12.  Consideration  of  Zero  Discharge  as 
NSPS  for  the  Non-Integrated 
Steelmaking  and  Hot  ming  Subcategory 

As  described  in  Section  IV.F(5)c.  non- 
integrated  mills  have  demonstrated 
lower  discharge  flow  rates  than 
continuous  casters  and  hot  forming 
mills  at  integrated  and  stand  alone 
mills.  Many  non-integrated  sites  report 
zero  discharge  of  process  wastewater 
using  high-rate  recycle  systems  for  the 
entire  mill.  EPA  determined  that  new- 
facilities  can  incorporate  process  water 
treatment  and  water  pollution  control  at 
the  design  stage,  thus  avoiding  costs 
associated  with  retrofit  situations.  The 
Agency  solicits  comments  on 
establishing  zero  discharge  limitations 
at  NSPS  for  the  Non-Integrated 
Steelmaking  and  Hot  ming  Subcategory. 

13.  Zero  Discharge  for  all  EAFs 

As  described  in  Section  rV.F(5)a,  the 
proposed  Non-Integrated  Steelmaking 
and  Hot  ming  Subcategory  includes  a 
segment  for  EAF  steelmaking.  Since  the 
only  EAF  remaining  in  the  United  States 
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that  discharges  wastewater  is  now  only 
used  for  emergency  purposes,  EPA  did 
not  cost  the  site  to  replace  the  wet  air 
pollution  control  unit.  If  the  unit  is  still 
being  used  at  the  time  this  rule  is 
promulgated,  BPJ  will  apply.  The 
Agency  solicits  conunents  on  excluding 
a  segment  for  EAFs  with  wet  air 
pollution  control. 

14.  Surface  Quality  Issues  for  Steel 
Finishing  Operations 

the  purposes  of  this  proposal,  the 
Agency  has  selected  the  median 
production-normalized  flow  rate  (PNF) 
reported  by  the  industry  for  steel 
finishing  operations.  This  approach  was 
intended  to  address  product  quality 
issues  associated  with  water  use.  A 
number  of  mills  engaging  in  steel 
finishing  operations  claim  to  need  a 
relatively  high  PNF  (i.e.,  higher  than  the 
median  PNF  selected  by  EPA  for  this 
proposed  subcategory).  Therefore,  the 
Agency  requests  comments  on  surface 
quality  and  any  other  issues  that  impact 
water  use  and  necessitate  high  water  use 
rates  in  steel  finishing  operations. 

15.  Limits  for  Nitrates/Nitrites  at 
Stainless  Finishing  Facilities 

In  Section  IX,  nitrate/nitrite  was 
identified  as  a  pollutant  of  concern  for 
stainless  steel  acid  pickling  operations 
where  nitric  acids  and  combinations  of 
nitric  and  hydrofluoric  acids  are  used 
for  surface  treatments  for  various  grades 
of  stainless  steels.  The  model  BAT 
technology  for  stainless  steel  finishing 
operations  includes  acid  purification 
units  for  recovery  and  reuse  of  spent 
nitric  and  nitric/hydrofluoric  acid 
pickling  solutions.  EPA  is  considering 
developing  a  limit,  based  on  acid 
purification  technology,  for  nitrate/ 
nitrite  (in  the  form  of  nitrate-nitrite-N) 
for  stainless  steel  finishing  operations 
with  combination  acid  pickling.  EPA 
solicits  effluent  quality  monitoring  data 
from  stainless  steel  acid  pickling 
operations  using  acid  piu-ification  and 
from  POTWs  that  receive  wastewater 
from  these  operations. 

EPA  is  aware  of  other  process  changes 
which  may  result  in  decreased  nitrate 
concentrations  in  stainless  steel  acid 
pickling  wastewaters,  including 
chemical  substitution  for  nitric  acid. 
EPA  solicits  information  on  this  or  any 
other  process  capable  of  achieving 
substantial  reduction  or  elimination  of 
nitrates  fi-om  stainless  steel  pickling 
wastewaters,  particularly  process 
details:  for  which  grades  of  stainless 
steel  the  process  can  be  used: 
performance  data;  and  detailed  cost 
estimates. 


16.  Revision  of  Subcategorization  for 
BPT  Effluent  Limitations 

EPA  is  considering  converting  the 
existing  mass-based  BPT  limitations  for 
conventional  pollutants  TSS  and  O&G 
to  corresponding  concentration-based 
BPT  limitations  via  the  production 
normalized  flows  used  to  develop  the 
existing  BPT  limitations.  By  this 
conversion,  EPA  does  not  intend  to 
change  the  substance  of  the  current  BPT 
limitations  in  any  way.  Rather,  EPA 
intends  to  simplify  application  of  the 
current  BPT  limitations  in  view  of  the 
new  subcategorization  arrangement. 
EPA  solicits  comments  on  this 
approach. 

17.  Best  Management  Practices 

EPA  is  planning  to  include  in 
guidance  documents  or  in  the  technical 
development  document  for  the  final  rule 
a  number  of  recommended  Best 
Management  Practices  (BMPs)  for  use  in 
the  NPDES  and  pretreatment  programs. 
These  BMPs  would  not  be  codified  in 
part  420,  but  could  be  used  by  permit 
writers  on  a  facility-by-facility  basis  as 
deemed  appropriate  to  address  site- 
specific  issues.  Among  the  BMPs  being 
considered  in  this  fashion  are  those 
listed  at  Section  6.5  of  the  Preliminary 
Study  (EPA  821-R-95-037)  and  others 
dealing  with  management  of  oily 
wastewaters  from  hot  forming 
operations  and  periodic  reviews  and 
assessments  of  the  integrity  of  process 
water  collection  systems  and 
wastewater  treatment  system  operations. 
EPA  solicits  comments  on  this 
approach. 

18.  Cash  Flow  in  the  Economic  Analysis 

In  the  economic  analysis,  cash  flow  at 
the  site-level  is  defined  as  the  sum  of 
net  income  and  depreciation.  The 
measure  is  widely  used  within  industry 
in  evaluating  capital  investment 
decisions  because  both  net  income  and 
depreciation  (which  is  an  accounting 
offset  against  income,  but  not  an  actual 
cash  expenditure)  are  potentially 
available  to  finance  future  investment. 
However,  assuming  that  total  cash  flow 
is  available  over  an  extended  time 
horizon  (for  example.  15  years)  to 
finance  investments  related  to 
environmental  compliance  could 
overstate  a  site's  ability  to  comply.  In 
particular,  the  cost  of  capital  equipment 
(not  associated  with  regulatory 
compliance)  is  not  netted  out  of  cash 
flow,  as  it  is  of  income  through  the 
subtraction  of  depreciation.  Thus,  any 
costs  associated  with  either  replacing 
existing  capital  equipment,  or  repaying 
money  that  was  previously  borrowed  to 
pay  for  it,  are  omitted  from  the  site-level 


analysis.  EPA  solicits  comment  on  its 
use  of  cash  flow  as  a  measure  of 
resources  available  to  finance 
environmental  compliance  and 
suggestions  for  alternative 
methodologies. 

Appendix  A:  Definitions,  Acronyins, 
and  Abbreviations  Used  in  This  Notice 

Administrator — The  .^dministrato^  of  the 
VS.  Environmental  Protection  .Agency. 

Agency — The  L'.S.  Environmental 
Protection  .A.gency. 

Average  Monthly  Discharge  Limitation — 
The  highest  allowable  average  of  "daily 
discharges"  over  a  calendar  month, 
calculated  as  the  sum  of  all  "daily 
discharges  '  measured  during  the  calendar 
month  divided  by  the  number  of  "daily 
discharges"  measured  during  the  month 

BAT — The  best  available  technology 
economically  achievable,  applicable  to 
effluent  limitations  for  industrial  discharges 
to  surface  waters,  as  defined  bv  sec  tion 
304(b)(2)(B)  of  the  CWA. 

BCT — The  best  control  technology  for 
conventional  pollutants,  applicable  to 
discharges  of  conventional  pollutants  from 
existing  industrial  point  sources,  as  defined 
by  section  304(b)(4)  of  the  CWA. 

BPT — The  best  practicable  control 
technology  currently  available,  applicable  to 
effluent  limitations,  for  industrial  discharges 
to  surface  waters,  as  defined  bv  section 
304(b)(1)  of  the  C\V.^. 

Clean  Water  Act  (CWA) — The  Federal 
Water  Pollution  Control  .^ct  .Amendments  of 
1972  (33  U.S.C.  Section  1251  et  seq).  as 
amended  e.g  .  bv  the  Clean  Water  Act  of  1977 
(Pub.  L.  9.5-^217),  and  the  Water  Qualitv  Act 
of  1987  (Pub.  L.  100-4). 

Clean  Water  Act  ICWAl  Section  308 
Questionnaire — A  qestionnaire  sent  to 
facilities  under  the  authority  of  section  308 
of  the  CW.\.  which  requests  information  to 
be  used  in  the  development  of  national 
effluent  guidelines  and  standards. 

Conventional  Pollutants — Constituents  of 
wastewater  as  determined  bv  section 
304(d)(4)  of  the  CWA  (and  EP.A  regulations), 
i.e..  pollutants  cla.ssified  as  bioc:hemical 
oxygen  demand,  total  suspended  solids,  oil 
and  grease,  fecal  coliform.  and  pH. 

Daily  Discharge — The  discharge  of  a 
pollutant  measured  during  any  calendar  day 
or  anv  24-hour  period  that  reasonably 
represents  a  calendar  day. 

Direct  Discharger — A  facility  that 
discharges  or  may  discharge  treated  or 
untreated  wastewaters  into  waters  of  the 
I'nited  Stales. 

Effluent  Limitation — Under  CW.A  section 
502(1),  any  restriction,  including  schedules 
of  compliance,  established  by  a  State  or  the 
.Administrator  on  quantities,  rates,  and 
concentrations  of  chemical,  physical, 
biological,  and  other  constituents  which  are 
discharged  from  point  sources  into  navigable 
waters,  the  waters  of  the  contiguous  zone,  or 
the  ocean  (CWA  sections  301(b)  and  304(b)). 

E.sisting  Source —  this  rule,  any  tacilit> 
from  which  there  is  or  may  be  a  discharge  of 
pollutants,  the  construction  of  which  is 
commenced  before  the  publication  of  the 
final  regulations  pre.scribing  a  standard  of 
performance  under  section  306  of  the  CW.A. 
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FaciliH' — All  contiguous  propert)  ovviiecj, 
operated,  leased,  or  under  the  control  of  the 
same  person  or  entity 

Hazardous  Waste — Any  waste,  including 
wastewater,  defined  as  hazardous  under 
RCRA.  TSCA.  or  anv  state  law. 

Indirect  Discharger — A  facility  that 
discharges  or  mav  discharge  wastewaters  into 
a  publicly-owned  treatment  works. 

LTA  ILong-Term  Averagel —  purposes  of 
the  effluent  guidelines,  average  pollutant 
levels  achieved  over  a  period  of  time  by  a 
facility,  subcategorw  or  technology  option. 
LT.\s  were  used  in  developing  the  effluent 
limitations  guidelines  and  standards  in 
today's  proposed  regulation. 

Minimum  Level — the  lowest  level  at  which 
the  entire  analytical  system  must  give  a 
recognizable  signal  and  an  acceptable 
calibration  point  tor  the  analyte. 

NAICS — .North  American  Industry 
Classification  System.  NAICS  was  developed 
jointly  bv  the  U.S.,  Canada,  and  Mexico  to 
provide  new  comparability  in  statistics  about 
business  activity  across  North  America. 

National  Pollutant  Discharge  Elimination 
System  ISPDESI  Permit— A  permit  to 
discharge  wastewater  into  waters  of  the 
United  States  issued  under  the  National 
Pollutant  Discharge  Elimination  system, 
authorized  bv  section  402  of  the  CVVA. 

Mon-Conventional  Pollutants — Pollutants 
that  are  neither  conventional  pollutants  nor 
priority  pollutants  listed  at  40  CFR  part  401 

Non-Water  Quality  Environmental 
Impact — Deleterious  aspects  of  control  and 
treatment  technologies  applicable  to  paint 
source  category  wastes,  including,  but  not 
limited  to  air  pollution,  noise,  radiation, 
sludge  and  solid  waste  generation,  and 
energy  used.  NSPS — New  Sources 
Performance  Standards,  applicable  to 
industrial  facilities  whose  construction  is 
begun  after  the  effective  date  of  the  final 
regulations  (if  those  regulations  are 
promulgated  after  April  26.  2001).  EP.\  is 
scheduled  to  take  final  action  on  this 
proposal  in  April  2002.  See  40  CFR  122.2. 

Outfall — The  mouth  of  conduit  drains  and 
other  conduits  from  which  a  facility  effluent 
discharges  into  receiving  waters 

Pass  Through — A  pollutant  is  determined 
to  "pass  through'   a  POTVV  when  the  average 
percentage  removed  bv  an  efficientlv 
operated  POTW  is  less  than  the  average 
percentage  removed  bv  the  industry's  direct 
dischargers  that  are  using  well-designed, 
well-operated  BAT  technology 

Point  Source — Any  discernable,  confined, 
and  discrete  conveyance  from  which 
pollutants  are  or  may  be  discharged  See 
CW.A  section  502(14). 

Pollutants  of  Concern  /POCs/— Pollutants 
commonly  found  in  iron  and  steel 
wastewaters.  Generally,  a  chemical  is 
considered  as  a  POC  if  it  was  detected  in 
untreated  process  wastewater  at  10  times  the 
minimum  level  (ML)  in  more  than  10%  of  the 
samples 

Pnoritv  Pollutant — One  hundred  twenty- 
six  compounds  that  are  a  subset  of  the  65 
toxic  pollutants  and  classes  of  pollutants 
outlined  in  section  307  of  the  CWA.  See  40 
CFR  part  40:i.  .Appendix  A  (reprinted  after  40 
CFR  423  171. 

PSES — Pretreatment  standards  for  existing 
sources  of  indirect  discharges,  under  Section 


307(b)  of  the  CVVA.  applicable  to  indirect 
dischargers  that  commenced  construction 
after  December  27.  2001.  See  40  CFR  403  3 
(K)(l). 

PSNS — Pretreatment  standards  for  new 
sources  under  section  307(c)  of  the  C]\V.-\. 

Publicly  Owned  Treatment  Works 
I  POTW  ^—An\  devi(  e  or  system,  owned  by  a 
slate  or  municipalit\  .  used  in  the  treatment 
(including  recycling  and  rec  lamation)  of 
municipal  sewage  or  industrial  wastes  of  a 
liquid  nature  that  is  owned  by  a  state  or 
municipality.  This  iiu  hides  sewers,  pipes,  or 
other  convevanies  oulv  if  they  convey 
wastewater  to  a  F'OTVV  providing  treatment 
(40  CFR  122.2). 

RCRA — rhe  Resource  Conseryation  and 
Recovery  At  t  of  1976  (RCRA)  (42  L'.S.C.  6901 
et  seq).  which  regulates  the  generation. 
treatment,  storage,  disposal,  or  rei  v(  ling  of 
solid  and  hazardous  wastes. 

SIC — Standard  Industrial  Classification 
(SIC) — A  numeric.tl  i  .itegorization  system 
used  by  the  US  Di'p.irtment  of  Commerce  to 
catalogue  economic  activity  SlC;  codes  refer 
to  the  products,  or  group  of  products, 
produced  or  distrihiitt'd,  or  to  services 
rendered  by  an  operiiting  establishment.  SIC 
codes  are  used  to  group  establishments  by 
the  economic  activities  in  which  they  are 
engaged.  .SIC  codes  often  denote  a  facility's 
primary,  secondary,  tertiary,  etc.  economic 
activities. 

Viiriabilitv  Factor — Used  in  calculating  a 
limitation  (or  stan()ard)  to  allow  for 
reasonable  variation  in  pollutant 
cone  entrations  when  processed  through 
extensive  and  well  designed  treatment 
systems  V'ariabilitv  factors  assure  that 
normal  fiiictuations  in  a  facility's  treatment 
are  accounted  for  in  the  limitations.  By 
accounting  for  these  reasonable  excursions 
above  the  long-lenii  average.  EP.A's  use  of 
variability  factors  results  in  limitations  thai 
are  generally  well  above  the  actual  long-term 
averages. 

Zero  or  Altenuitivi'  Discharge — No 
discharge  of  pollutdiits  to  waters  of  the 
United  States  or  to  a  POTW.  .Mso  included 
in  this  definition  is  disposal  of  pollutants  by 
way  of  evaporation,  deep-well  injection,  off- 
site  transf'T.  and  land  application. 

List  of  Subjects  in  40  CFR  Part  420 

Enviruinm'ntal  protection.  Iron.  Steel. 
Waste  treatment  and  disposal.  Water 
pollution  control. 

Dated   ()(  totier  31.  2000. 
('arol  M.  Browner. 
\dmini-<lratiir 

the  reasons  set  out  in  the  preamble, 
Title  40.  Chapter  I  of  the  Code  of 
Federal  Regulations  is  amended  by 
revising  part  420  as  follows: 

Part  420 — Iron  and  Steel  Manufacturing 
Point  Source  Category 

Sec. 

420.1  General  applicabilitv. 

420.2  General  definitions. 

420  3     Calculation  of  NPDES  and 

pretreatment  permit  effluent  limitations 

420.4     .Alternative  effluent  limitations 
under  the  "water  bubble.  " 


420. .5     Pretreatment  standards  compliance 

date. 
420.6     Effluent  limitations  guidelines  and 

standards  for  pH. 
420  7     Supplemental  NPDES  permit 

application  and  pretreatment  report 

requirements. 

Subpart  A — Cokemaking  Subcategory 

420  10     .\pplic:ability. 

420  11     Subcategory  definitions. 

420  12     Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  c:urrentlv  available 
(BPT). 

420.13     Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  applic;ation  of 
the  best  control  technology  for 
conventional  pollutants  (BCD"). 

420  14     Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  available  control  technology 
economically  acihievable  (B.AT). 

420.15     New  source  performance  standards 
(NSPS). 

420  16     Pretreatment  standards  for  existing 
sources  (PSES). 

420.17     Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  B — Ironmaking  Sut>category 

420.20  Applicability. 

420.21  Subcategory  definitions. 

420.22  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT) 

420  23     Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduc:tion  attainable  by  the  application  of 
the  best  control  technology  for 
conventional  pollutants  (BCT). 

420.24     Effluent  limitations  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT). 

420  25     New  source  performance  standards 
(NSPS). 

420  26     Pretreatment  standards  for  existing 
sources  (PSES). 

420.27  Pretreatment  standards  for  new 
sources  (PSNS). 

420.28  Point  of  compliance  monitoring. 

Subpart  C — Integrated  Steelmaking 
Sut)category 

420.30     .Applicability. 

420  31     Subcategory  definitions. 

420  32     Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
c  ontrol  technology  currently  available 
(BPT). 

420.33  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  control  technology  for 

( onventional  pollutants  (BCT). 

420.34  Effluent  limitations  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT), 

420.35  New  source  performance  standards 
(NSPS). 

420.36  Pretreatment  standards  for  existing 
sources  (PSES). 
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420.37    Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  D — Integrated  and  Stand-Alone  Hot 
ming  Subcategory 

420.40  Applicability. 

420.41  Subcategory  definitions. 

420.42  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

420.43  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  control  technology  for 
conventional  pollutants  (BCT). 

420.44  Effluent  limitations  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT). 

420.45  New  source  performance  standards 
(NSPS). 

420.46  Pretreatment  standards  for  existing 
sources  (PSES). 

420.47  Pretreatment  standards  fornew 
sources  (PSNS). 

Subpart  E — Non-Integrated  Steelmaking 
and  Hot  mIng  Sut>category 

420.50  Applicability. 

420.51  Subcategory  definitions. 

420.52  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

420.53  Effluent  limitations  guidelines 
representing  the  degree  of  eflluent 
reduction  attainable  by  the  application  of 
the  best  control  tecbijoiogy  for 
conventional  pollutants  (BCT). 

420.54  Effluent  limitations  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT). 

420.55  New  source  performance  standards 
(NSPS). 

420.56  Pretreatment  standards  for  existing 
sources  (PSES). 

420.57  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  F — Steel  Finishing  Sul>category 

420.60  Applicability. 

420.61  Subcategory  definitions. 

420.62  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available  (BPT). 

420.63  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  control  technology  for 
conventional  pollutants  (BCT). 

420.64  Effluent  limitations  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT). 

420.65  New  source  performance  standards 
(NSPS). 

420.66  Pretreatment  standards  for  existing 
sources  (PSES). 

420.67  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  G — Ottier  Operatlorts  Subcategory 

420.70     Applicability. 


'420.71     Subcategory  definitions. 

420.72  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

420.73  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  control  technology  for 
conventional  pollutants  (BCT). 

420.74  Effluent  limitations  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT). 

420.75  New  source  performance  standards 
(NSPS). 

420.76  Pretreatment  standards  for  existing 
sources  (PSES). 

420.77  Pretreatment  standards  for  new 
sources  (PSNS). 

Authority:  Sees.  301.  304,  306,  307,  308, 
402  and  501  of  the  Clean  Water  Act,  as 
amended:  33  U.S.C.  1311,  1314.  1316.  1317, 
1318.  1342  and  1361. 

§420.1    General  applicability. 

(a)  This  part  applies  to  discharges  and 
the  introduction  of  pollutants  to 
publicly  owned  treatment  works 
(POTWs)  resulting  from  the 
manufacture  of  metallurgical  coke 
(furnace  coke  and  foundry  coke),  sinter, 
iron,  steel  and  semi-finishing  steel 
products  including  hot  and  cold 
finished  flat-rolled  carbon  and  alloy  and 
stainless  steels;  flat-rolled  and  other 
steel  shapes  coated  with  other  metals  or 
combinations  of  metals;  plates; 
structural  shapes  and  members;  and  hot 
rolled  pipes  and  tubes.  Manufacturing 
activities  that  may  be  subject  to  this  pcirt 
are  generally  reported  imder  one  or 
more  of  the  following  North  American 
Industry  Classification  System  (NAISC) 
codes:  32419,  331111. 331210, 331221 
and  331222  (North  American  Industry- 
Classification  System.  U.S.  Office  of 
Management  and  Budget,  Washington, 
DC,  1997). 

(b)  This  part  does  not  apply  to 
discharges  and  the  introduction  of 
pollutants  to  POTWs  resulting  from  cold 
finished  bar  or  cold  finished  pipe  and 
tube  operations;  wire  drawing  or  coating 
operations;  or,  stand-alone,  hot-dipped 
coating  operations  for  products  other 
than  flat-rolled  products, 

§420.2    General  definitions. 

As  used  in  this  part: 

(a)  The  general  definitions  and 
abbreviations  in  40  CFR  part  401  shall 
apply,  except  as  modified  in  this  part. 

(b)  Alloy  steels  means  steels  which 
contain  one  or  more  of  the  following 
alloying  elements  in  excess  of  the 
specified  percentage:  Manganese, 
1.65%;  silicon,  0.5%;  copper,  0.6%;  or 
in  which  a  definite  range  or  a  definite 
minimum  quantity  of  any  of  the 
foUowing  elements  is  specified  or 


required  within  the  limits  of  the 
recognized  field  of  constructional  alloy 
steels:  aluminum,  boron,  chromium 
(less  than  10%),  cobalt,  lead, 
molybdenum,  nickel,  niobium 
(columbium),  titanium,  tungsten, 
vanadium,  zirconium,  or  any  other 
alloying  element  added  to  obtain  a 
desired  alloying  effect. 

(c)  Billet  means  a  semi-finished  piece 
of  steel,  usually  smaller  than  a  bloom, 
resulting  from  hot-rolling  an  ingot.  The 
piece  may  be  square,  but  not  more  than 
twice  as  wide  as  thick  .  It  is  normally 
used  for  "long  '  products,  such  as  bars, 
channels  or  other  structural  shapes. 

(d)  Bloom  means  a  semi-finished 
piece  of  steel  resulting  from  rolling  or 
forging  an  ingot.  The  piece  is  square,  or 
not  more  than  twice  as  wide  as  thick, 
and  has  a  cross-sectional  area  of  at  least 
8  square  inches  but  usually  36  square 
inches  or  more. 

(e)  Carbon  steels  are  those  steels  for 
which  no  minimum  content  of  elements 
other  than  carbon  is  specified  or 
necessary  to  obtain  a  desired  alloying 
effect  and  when  the  maximum  content 
for  any  of  the  following  elements  do  not 
exceed  the  percentage  specified: 
Manganese,  1.65%;  silicon,  0.5%; 
copper,  0.6%. 

(f)  Maximum  daily  means  the  highest 
allowable  discharge  of  wastewater 
pollutants  during  any  one  day. 

(g)  Maximum  monthly  average  means 
the  highest  allowable  average  of  daily 
discharges  of  wastewater  pollutants  over 
a  calendar  month,  and  is  calculated  as 
the  sum  of  all  daily  values  measured 
during  a  calendar  month  divided  by  the 
number  of  daily  values  measured  during 
that  month. 

(h)  Plate  means  finished  sheet  steel 
with  a  width  of  more  than  8  inches  and 
a  thickness  ranging  from  0.25  inch  to 
more  than  12  inches. 

(i)  Regulated  parameters  with 
approved  methods  of  analysis  in  Table 
IB  at  40  CFR  136.3  are  defined  as 
follows: 

(1)  Ammonia  (as  N)  means  ammonia 
reported  as  nitrogen. 

(2)  Chromium  means  total  chromium. 

(3)  Chromium  (VI)  means  hexavalent 
chromium. 

(4)  Copper  means  total  copper. 

(5)  Cyanide  means  total  cyanide. 

(6)  HEM  means  oil  and  grease 
measured  as  hexane  extractable 
material. 

(7)  Lead  means  total  lead. 

(8)  MerciiA'  means  total  mercury. 

(9)  Nickel  means  total  nickel. 

(10)  Nitrate+ Nitrite  (as  N)  means 
nitrite  and  nitrate  reported  as  nitrogen. 

(11)  Selenium  means  total  selenium. 

(12)  r/?C  means  total  residual 
chlorine. 
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(13)  TSS  means  total  suspended 
solids. 

(14)  Zinc  means  total  zinc. 

(j)  Regulated  parameters  with 
approved  methods  of  analysis  in  Table 
lCat40  CFR  136.3  are  as  follows: 

(1)  Benzol  a  Ipyrene 

(2)  S'aphthalene 

(3)  Phenol 

(k)  Regulated  parameter  with 
approved  method  of  analysis  by  EPA 
Method  1613B  is  defined  as  follows: 

(1)  2.3.7,8-TCDF  means  2.3.7.8- 
tetrachlorodibenzofuran. 

(1)  Process  wastewaters  are  defined  at 
40  CFR  401.11. 

(m)  \on-process  wastewaters  mean 
utility  wastewaters  (for  example,  water 
treatment  residuals);  treated  or 
untreated  wastewaters  from 
groundwater  remediation  systems; 
dewatering  water  for  building 
foundations:  and  other  wastewater 
streams  not  associated  with  a 
production  process. 

(n)  Rod  means  a  semi-finished  length 
of  steel  with  circular  cross-section 
(diameter  0.25  inch  or  less)  that  is  rolled 
from  a  billet  and  coiled  for  further 
processing.  Rod  is  commonly  drawn 
into  wire  products  or  used  to  make  bolts 
and  nails. 

(o)  Semi-finished  steel  means  blooms, 
billets  or  slabs  that  are  later  worked  into 
finished  shapes  (bar.  rod.  plate,  sheet) 

(p)  Sheet  means  a  thin  flat  steel  shape 
created  by  hot-rolling  a  cast  slab  flat 
while  maintaining  the  side  dimensions. 
Sheets  are  within  the  following  size 
limitations:  0.0499  to  0.2299  inches 
thick  and  12  to  over  48  inches  width, 
and  are  often  coiled. 

(q)  Slab  means  a  semi-finished  piece 
of  steel  resulting  from  hot-rolling  an 
ingot  into  an  oblong  shape,  which  is 
relatively  wide  and  thin 

(r)  Specialty  steels  are  steels 
containing  alloying  elements  that  are 
added  to  enhance  the  properties  of  the 
steel  product  when  individual  alloying 
elements  [e.g..  aluminum,  chromium, 
cobalt,  columbium.  molybdenum, 
nickel,  titanium,  tungsten,  vanadium, 
zirconium)  exceed  3%.  or  when  the 
total  of  all  alloying  elements  exceeds  5 
percent.  Specialty  steel  categories 
include:  Electrical,  alloy,  stainless  and 
tool. 

(s)  Stainless  means  steel  containing 
10%  or  more  chromium,  with  or 
without  other  alloying  elements.  It  is  a 
trade  name  given  to  corrosion  and  heat 
resistant  steel  in  which  the  chief 
alloying  elements  are  chromium,  nickel 
and  silicon  in  various  combinations  and 
possibly  a  small  per  cent  of  titanium, 
vanadium,  and  other  elements. 

(t)  Strip  means  thin  flat  steel 
resembling  hot-rolled  sheet,  but 


nonnallv  narrower  (up  to  12  inches 
wide)  and  produced  to  more  closely 
controlled  thicknesses  (0.0255  to  0*2299 
inches) 

§  420.3    Calculation  of  NPDES  and 
pretreatment  permit  affluent  limitations. 

(a)  The  following  protocols  shall  be 
used  when  calculating  the  daily 
operating  rate  (reasonable  meaure  of 
actual  production),  except  as 
specifically  provided  for  in  subparts  A 
through  G  of  this  part: 

(1)  Production  levels  from  unit 
operations  that  do  not  generate  or 
discharge  process  wastewater  shall  not 
be  included  in  the  calculation  of  the 
daily  operating  rate. 

(2)  similar,  multiple  production 
facilities  with  process  waters  treated  in 
the  same  process  wastewater  treatment 
system  (e.g..  two  blast  furnaces 
equipped  with  one  process  water 
treatment  and  recycle  system),  the 
reasonable  measure  of  production  (daily 
operating  rate)  shall  be  determined  from 
the  combined  production  of  the  similar 
production  facilities  during  the  seune 
time  period. 

(3)  process  wastewater  treatment 
systems  where  wastewaters  from  two  or 
more  different  production  facilities  (e.g.. 
blast  furnaces  and  sintering)  are  co- 
treated  in  the  same  process  wastewater 
treatment  system,  the  reasonable 
measure  of  production  (daily  operating 
rate)  shall  be  determined  for  each 
production  facility  or  combination  of 
similar,  multiple  production  facilities 
separately  (not  necessarily  during  the 
same  time  period)  and  summed.  The 
reasonable  measure  of  production  for 
each  set  of  similar,  multiple  production 
facilities  shall  be  established  using  the 
protocols  in  §  420.3(a)(2). 

(b)  all  process  operations  regulated  by 
subparts  A  through  G  of  this  part,  mass 
effluent  limitations  and  pretreatment 
requirements  for  each  process  operation 
shall  be  c:omputed  by  multiplying  the 
reasonable  measure  of  actual  production 
by  the  respective  effluent  limitations 
guidelines  or  standards.  The  mass 
effluent  limitations  or  pretreatment 
requirements  applicable  at  a  given 
NPDES  or  pretreatment  compliance 
monitoring  point  shall  be  the  sum  of  the 
mass  effluent  limitations  or 
pretreatment  requirements  for  each 
process  operation  with  process 
wastewaters  discharging  to  that 
compliance  monitoring  point. 

(c)  Mass  NPDES  permit  effluent 
limitations  or  pretreatment 
requirements  derived  from  this  pcut 
shall  remain  in  effect  for  the  term  of  the 
NPDES  permit  or  pretreatment  control 
mechanism,  except: 


(1)  When  the  permit  is  modified  in 
accordance  with  §  122.62  of  this  chapter 
or  local  POTW  permit  modification 
provisions;  or 

(2)  Where  alternate  effluent 
limitations  are  established  for  increased 
or  decreased  production  levels  in 
accordance  with  §  122.45(b)(2)(ii)(A)(I) 
of  this  chapter. 

(d)  Permit  and  pretreatment  control 
authorities  may  provide  for  increased 
loadings  for  non-process  wastewaters 
defined  at  §  420.2  and  for  storm  water 
from  the  immediate  process  area  in 
NPDES  permits  and  pretreatment 
control  mechanisms  using  best 
professional  judgment,  but  only  to  the 
extent  such  non-process  wastewaters 
result  in  an  increased  flow. 

§  420.4    Alternative  effluent  limitations 
under  the  "water  bubble". 

(a)  Except  as  provided  in  paragraphs 
(d)  through  (g)  of  this  section,  any 
existing  and  new  source  direct 
discharging  point  source  subject  to  this 
part  may  qualify  for  alternative  effluent 
limitations  to  those  specified  in 
subparts  A  through  G  of  this  part, 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  best  practicable  control  technology 
currently  available,  best  available 
technology  economically  achievable, 
best  conventional  technology,  and  best 
demonstrated  technology.  The 
alternative  effluent  limitations  for  each 
pollutant  are  determined  for  a 
combination  of  outfalls  by  totaling  the 
mass  limitations  allowed  under  subparts 
A  through  G  of  this  part  for  each 
pollutant  and  subtracting  from  each 
total  the  net  reduction  amount  specified 
for  that  pollutant  in  paragraph  (b)  of  this 
section.  The  permit  authority  shall 
determine  a  net  reduction  amount  for 
each  pollutant  subject  to  this  section 
that  is  greater  than  the  minimimi 
percentage  specified  in  paragraph  (b)  of 
this  section  upon  consideration  of 
additional  available  control  measiu^es 
that  would  result  in  effluent  reductions 
and  which  can  be  achieved  without 
requiring  significant  additional 
expenditures  at  any  outfall(s)  in  the 
combination  for  which  the  discharge  is 
projected  to  be  better  than  required  by 
this  regulation. 

(b)  The  water  bubble  may  be  used  to 
calculate  alternative  effluent  limitations 
ordy  for  identical  pollutants  (e.g.  lead 
for  lead,  not  lead  for  zinc). 

(c)  In  the  case  of  Total  Suspended 
Solids  (TSS),  the  minimum  net 
reduction  amount  shall  be  at  least  15 
percent  of  the  amount(s)  for  existing 
sources  and  20  percent  of  the  amount(s) 
for  new  sources  by  which  the  TSS 
discharges  from  any  waste  stream(s)  in 
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the  combination  will  meet  otherwise 
allowable  effluent  limitations  for  TSS. 
all  other  pollutants,  the  minimum  net 
reduction  amount  shall  be  at  least  10 
percent  of  the  amount(s)  for  existing 
sources  and  20  percent  of  the  amoujit(s] 
for  new  sources  by  which  the  discharges 
from  any  waste  stream(s]  in  the 
combination  will  meet  otherwise 
allowable  effluent  limitations  for  each 
pollutant  under  this  regulation. 

(d)  Use  of  the  water  bubble  to  develop 
alternate  effluent  limitations  for  oil  & 
grease  is  prohibited. 

(e)  A  discharger  cannot  qualify  for 
alternative  effluent  limitations  if  the 
application  of  such  alternative  effluent 
limitations  would  cause  or  contribute  to 
an  exceedance  of  any  applicable  water 
quality  standards. 

(f)  Each  outfall  or  internal  NPDES 
permit  compliance  point  from  which 
process  wastewaters  are  discharged 
must  have  specific,  fixed  effluent 
limitations  for  each  pollutant  limited  by 
the  applicable  subparts  A  through  G  of 
this  part. 

(g)  Subcategory-Specific  Restrictions: 

(1)  There  shall  be  no  alternate  effluent 
limitations  for  cokemaking  process 
wastewater  unless  the  alternative 
limitations  are  more  stringent  than  the 
limitations  in  subpart  A  of  this  part; 

(2)  There  shall  be  no  alternate  effluent 
limitations  for  sintering  process 
wastewater  unless  the  alternative 
limitations  are  more  stringent  than  the 
sintering  process  wastewater  limitations 
in  subpart  B  of  this  part. 

(h)  The  water  bubble  may  be  used  to 
calculate  alternative  effluent  limitations 
only  for  identical  pollutants  (e.g.,  lead 
for  lead,  not  lead  for  zinc). 

§  420.5    Pretreatment  standards 
compliance  dates. 

Compliance  with  the  pretreatment 
standards  for  existing  sources  set  forth 
in  this  part  is  required  not  later  than 
three  years  from  date  of  publication  of 
the  final  rule  whether  or  not  the  • 
pretreatment  authority  issues  or  amends 
a  pretreatment  permit  requiring  such 
compliance.  Until  that  date,  the 
pretreatment  standards  for  existing 


soiuxies  set  forth  in  the  2000  version  of 
this  part  shall  continue  to  apply. 

§  420.6    Effluent  limitations  guidelines  and 
standards  for  pH. 

(a)  The  pH  level  shall  be  maintained 
between  6.0  and  9.0  su  at  all  times, 

(b)  The  pH  level  in  process 
wastewaters  subject  to  a  subpart  within 
this  part  shall  be  monitored  at  the  point 
of  discharge  to  the  receiving  water  or  at 
the  point  at  which  the  wastewater 
leaves  the  wastewater  treatment  facility 
operated  to  treated  effluent  subject  to 
that  subpart. 

§  420.7    Supplemental  NPDES  permit 
application  and  pretreatment  report 
requirements. 

In  addition  to  the  information  and 
data  for  NPDES  permit  applications  and 
pretreatment  reports  required  by  part 
122,  subpart  B  and  §  403,12. 
respectively,  the  permit  applicant  shall 
provide  the  following  information  with 
its  permit  application  or  pretreatment 
report: 

(a)  Complete  applications  for  any  new 
variances  or  for  renewal  of  any  existing 
variances  from  the  generally  applicable 
effluent  limitations; 

(b)  Any  proposed  alternative  effluent 
limitations  under  the  "water  bubble" 
rule  at  §420.4. 

Subpart  A — Cokemaking  Sutx^ategory 

§420.10    Applicability. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from 
by-product  and  other  cokemaking 
operations. 

§420.11    Subcategory  definitions. 

As  used  in  this  subpart: 

(a)  Product  means  the  average  daily 
operating  (production)  rate  of 
metallurgical  coke  plus  coke  breeze 
determined  in  accordance  with  §420.3. 

(b)  By-product  cokemaking  means 
operations  in  which  coal  is  heated  in 
the  absence  of  air  to  produce 
metallurgical  coke  (furnace  coke  and 
foundry  coke)  and  recoven,'  of  by- 


products derived  from  the  gases  and 
liquids  which  are  driven  from  the  coal 
dunng  cokemaking. 

(c)  Cokemaking,  non-recovery  means 
cokemaking  operations  for  production 
of  metallurgical  coke  (furnace  coke  and 
foundry  coke)  without  recovery  of  by- 
products. 

(d)  Coke  means  a  processed  form  of 
coal  which  serves  as  the  basic  fuel  for 
the  smelting  of  iron  ore. 

(1)  Foundry  coke  means  coke 
produced  for  foundry  operations. 

(2)  Furnace  coke  means  coke 
produced  for  blast  furnace  operations. 

(e)  Iron  and  steel  coke  plant  means 
by-product  cokemaking  operations 
which  provide  more  than  fifty  per  cent 
of  the  coke  produced  to  ironmaking 
blast  furnaces  associated  with  steel 
production. 

(f)  Merchant  coke  plant  means  by- 
product cokemaking  operations  other 
than  those  at  iron  and  steel  coke  plants. 

(g)  Merchant  bar  means  rounds,  flats, 
angles,  squares  and  channels  that  are 
used  by  fabricators  to  manufacture  a 
wide  variety  of  products  such  as 
furniture,  stair  railings  and  farm 
equipment. 

(h)  Wet  desulfurization  system  means 
one  that  utilizes  water  to  remove  (scrub) 
sulfur  compounds  from  coke  oven  off- 
gases. 

(i)  NESHAPs  means  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  applicable  to  by-product  coke 
plants. 

§420.12    Effluent  limitations  attainable  by 
the  application  of  the  t>est  practicable 
control  technology  currently  available 
(BPT). 

(a)  By-product  cokemaking.  Except  as 
provided  in  40  CFT?  125.30  through 
125.32,  any  existing  point  source  subject 
to  this  segment  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  cojitrol 
technology  currently  available  (BPT): 

Effluent  Limitations  (BPT) 


Process  wastewater  source 


Maximum  daily  ^ 


Maximum  monthly 
avg3 


(1)  Iron  and  steel  coke  plants^ 

Oil  &  grease 

TSS 

(2)  Merchant  coke  plants  ' 

Oil  &  grease 

TSS 


0.0654 
0506 

00698 
0.540 


0.0218 
0.262 

00232 
0280 


'  iron  and  steel  coke  plants,  increased  loadings,  not  to  exceed  1 1  per  cent  of  the  above  limitations,  shall  be  provided  for  process  wastewaters 
from  wet  desulfurization  systems,  but  only  to  the  extent  such  systems  generate  process  wastewaters 

2  merchant  coke  plants,  increased  loadings,  not  to  exceed  10  per  cent  of  the  atxjve  limitations,  shall  be  provided  for  process  wastewaters  from 
wet  desulfurization  systems,  but  only  to  the  extent  such  systems  generate  process  wastewaters.  ^  Pounds  per  ton  of  product 
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(b)  Cokemaking — non-recovery 
Except  as  provided  in  40  CFR  125.3U 
through  125.32,  any  existing  point 
source  subject  to  this  segment  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  wastewater  pollutants  to  w^aters 
of  the  U.S. 


§420.13    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  control  technology  for 
conventional  pollutants  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT):  The  limitations  shall  be  the  same 
as  those  specified  for  conventional 
pollutants  (which  are  defined  in  40  CFR 
401.16)  in  §420.12  for  the  best 

Effluent  Limitations  (BAT) 


practicable  control  technology  currently 
available  (BPT). 

§  420.14    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attalnat><e  by  the  application  of 
the  best  available  control  technology 
economically  achievable  (BAT). 

(a)  By-product  cokemaking.  Except  as 
provided  in  40  CFR  125.30  through 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  control  technology 
economically  achievable  (BAT): 


Regulated  parameter 


Maximum  daily' 


Maximum  month- 
ly avg.'' 


0.00137           1 

0.0000909 

0.0104 

0  000000864 

0.000103 

00000332 

0.000185 

0.00164 

0.000659 

0.000618 

0.0000304 

000394 

0000000523 

0.0000345 

- 

0.0000187 

0.000159 

0  00115 

Ammonia  (as  N)       

Benzo(a)pyrene     

Cyanide  , 

Mercury  

Naphthalene , 

Phenol    , 

Selenium        , 

Thiocyanate    

TRC        

'Pounds  per  ton  of  product 


(1)  Increased  loadings,  not  to  exc:ee(i 
9.5  per  cent  of  the  above  limitation.s. 
shall  be  provided  for  process 
wastewaters  from  wet  desulfurization 
svstems.  but  only  to  the  extent  such 
svstems  generate  process  wastewaters. 

(2)  Increased  loadings,  not  to  exceed 
6  3  per  cent  of  the  above  limitations. 
shall  be  provided  for  process 
wastewaters  generated  as  a  result  ot 
control  measures  necessary-  for 
compliance  with  by-product  coke  plant 
NESHAPs,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(3)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 
other  wet  air  pollution  control  systems 
(except  those  from  coal  charging  and 
coke  pushing  emission  controls),  coal 
tar  processing  operations  and  coke  plant 
groundwater  remediation  systems,  but 
onlv  to  the  extent  such  svstems  generate 
process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 


wastewaters  from  by-product 
cokemaking  wastewaters. 

(4)  The  effluent  limitations  for  TRC 
shall  be  applicable  only  when 
chlorination  of  cokemaking  wastewaters 
is  practii;ed. 

(b)  (Cokemaking — non-recovery. 
Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available  control 
technology  ec;onomically  achievable 
(BAT):  There  shall  be  no  discharge  of 
process  wastewater  pollutants  to  waters 
of  the  U.S. 

§  420. 1 5    New  source  performance 
standards  (NSPS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  new  source 

Effluent  Limitations  (BAT) 


performance  standards  (NSPS),  as 
applicable. 

(a)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [insert 
date  10  years  prior  to  the  date  that  is  60 
days  after  the  publication  date  of  the 
final  rule]  and  before  [insert  date  that  is 
60  days  after  the  publication  date  of  the 
final  rule]  must  continue  to  achieve  the 
standards  specified  in  the  2000  version 
of  §420.14.  toxic  and  nonconventional 
pollutants,  those  standards  shall  not 
apply  after  the  expiration  of  the 
applicable  time  period  specified  in  40 
CFR  122.29(d)(1);  thereafter,  the  source 
must  achieve  the  standards  specified  in 
§420.14. 

(b)  By-product  cokemaking.  The 
following  standards  apply  with  respect 
to  each  new  source  that  commences 
construction  after  [insert  date  that  is  60 
days  after  the  publication  date  of  the 
final  rule: 


Regulated  parameter 


Maximum  daily' 

ly  avg.' 

0.00137 

0.000618 

0.0000909 

0.0000304 

0.0104 

0.00394 

0.000000864 

0.000000523 

0.000103 

0.0000345 

0.0246 

0.0132 

Ammonia  (as  N) 
Benzo(a)pyrene 

Cyanide  

Mercury  

Naphthalene 

Oil  &  grease  
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Effluent  Limitations  (BAT) — Continued 


Regulated  parameter 


Maximum  daily' 


Maximum  month- 
ly avg.' 


Phenol 

Selenium  

Thiocyanate  

TRC 

TSS  

^Pounds  per  ton  of  product. 


0.0000332 

0.000185 

0.00164 

0.000659 

0.0665 


0.0000187 

0.000159 

0.00115 

0.0337 


(1)  Increased  loadings,  not  to  exceed 
9.5  per  cent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  from  wet  desulfurization 
systems,  but  only  to  the  extent  such 
systems  generate  process  wastewaters, 

(2)  Increased  loadings,  not  to  exceed 
6,3  per  cent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  generated  as  a  result  of 
control  measures  necessary  for 
compliance  with  by-product  coke  plant 
NESHAPs,  but  only  to  the  extent  such 
systems  generate  process  wastewaters, 

(3)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 


other  wet  air  pollution  control  systems 
(except  those  from  coal  charging  and 
coke  pushing  emission  controls),  coal 
tar  processing  operations  and  coke  plant 
groundwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 
process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  from  by-product 
cokemakingwastewaters . 

(4)  The  effluent  limitations  for  TRC 
shall  be  applicable  only  when 
chlorination  of  cokemaking  wastewaters 
is  practiced. 

(c)  Cokemaking — non-recovery.  There 
shall  be  no  discharge  of  process 

Physical  Chemical  Treatment 

[Pretreatment  Standards  (PSES)] 


wasterwater  pollutants  to  waters  of  the 
U.S. 

§  420.1 6    Pretreatment  standards  for 
existing  sources  (PSES). 

Option  1  for  paragraph  (a):  (a)  By- 
product cokemaking.  Except  as 
provided  in  40  CFR  403.7  and  403.13, 
any  existing  source  subject  to  this 
subpart  must  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES): 


Regulated  parameter 


Maximum  daily ' 


Maximum  month- 
ly avg  ' 


Ammonia  (as  N) 

Cyanide 

Naphthalene 

Phenol 

Selenium  

Thiocyanate  

'  Pounds  per  ton  of  product. 


0.0845 

00559 

00244 

0.0128 

000268 

0.000869 

2.13 

0  720 

0.00125 

000104 

0402 

0.317 

(1)  Increased  loadings,  not  to  exceed 
13.9  per  cent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  from  wet  desulfurization 
systems,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(2)  Increased  loadings,  not  to  exceed 
9.3  per  cent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  generated  as  a  result  of 
control  measures  necessary  for 


compliance  with  by-product  coke  plant 
NESHAPs,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(3)  Increased  loadings  shall  be 
provided  for  process  wastwaters  from 
other  wet  air  pollution  control  systems 
(except  those  from  coal  charging  and 
coke  pushing  emission  controls),  coal 
tar  processing  operations  and  coke  plant 
groundwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 


process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  from  by-product 
cokemaking  wastewaters. 

Option  2  for  paragraph  (a):  (a)  By- 
product cokemaking.  Except  as 
provided  in  40  CFR  403.7  and  403.13. 
any  existing  source  subject  to  this 
subpart  must  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES): 


Physical  Chemical  plus  Biological  Treatment 

[Pretreatment  Standards  (PSES)] 


Regulated  parameter 


Maximum  daily ' 

ly  avg  ' 

0.00539 

0.00357 

000616 

0  00422 

0.000103 

0.0000345 

00000332 

00000187 

0.000185 

0.000159 

0.00164 

0.00115 

Ammonia  (as  N) 

Cyanide 

Naphthalene 

Phenol 

Selenium  

Thiocyanate  

'  Pounds  per  ton  of  product. 
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(1)  Increased  loadings,  not  to  exceed 
9.5  percent  of  the  above  limitations. 
shall  be  provided  for  process 
wastewaters  from  wet  desulfurizatiun 
systems,  but  only  to  the  extent  such 
systems  generate  process  wastewaters 

(2)  Increased  loadings,  n(Jt  to  exceed 
6.3  percent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  generated  as  a  result  of 
control  measures  necessary  for 
compliance  with  by-product  coke  plant 
NESH.\Ps,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(3)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 
other  wet  air  pollution  control  systems 
(except  those  from  coal  charging  and 
coke  pushing  emission  controls).  L.oal 


tar  processing  operations  and  coke  plant 
groundwater  remediation  systems,  but 
onlv  to  the  extent  such  systems  generate 
process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  from  by-product 
( okemaking  wastewaters. 

(b)  Cokemaking-non-recovei}'.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants  to  POTWs. 

§  420. 1 7    Pretreatment  standards  for  new 
sources  (PSNS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS),  as 
applicable. 

(a)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [insert 


date  10  years  prior  to  the  date  that  is  60 
days  after  the  publication  date  of  the 
final  rule)  and  before  [insert  date  that  is 
60  days  after  the  publication  date  of  the 
final  rule]  must  continue  to  achieve  the 
standards  specified  in  the  2000  version 
of  §  420.16  for  ten  years  beginning  on 
the  date  the  source  commenced 
discharge  or  during  the  period  of 
depreciation  or  amortization  of  the 
facility,  whichever  comes  first,  after 
which  the  source  must  achieve  the 
standards  specified  in  §420.16. 

(b)  By-product  cokemaking.  Except  as 
provided  in  40  CFR  403.7,  the  following 
standards  apply  with  respect  to  each 
new  source  that  commences  discharge 
after  [insert  date  that  is  60  days  after  the 
publication  date  of  the  final  rule]: 


Physical  Chemical  Plus  Biological  Treatment 

(Pretreatment  Standards  (PSNS)] 


Regulated  parameter 


Ammonia  (as  N) 

Cyanide  

Naphthalene    

Phenol  

Selenium  

Thiocyanate    

'  Pounds  per  ton  of  product. 


Maximum  daily ' 

ly  avg.' 

0.00539 

0.00357 

0.00616 

0.00422 

0.000103 

0.0000345 

00000332 

0.0000187 

0.000185 

0.000159 

000164 

0.00115 

(1)  Increased  loadings,  not  to  exceed 
9.5  percent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  from  wet  desulfurization 
systems,  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(2)  Increased  loadings,  not  to  exceed 
6.3  percent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  generated  as  a  result  of 
control  measures  necessary  for 
compliance  with  by-product  coke  plant 
NESHAPs.  but  only  to  the  extent  such 
systems  generate  process  wastewaters. 

(3)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 
other  wet  air  pollution  control  svstems 
(except  those  from  coal  charging  and 
coke  pushing  emission  controls),  coal 
tar  processing  operations  and  coke  plant 
groundwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 
process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  from  by-product 
cokemaking  wastewaters. 

(c)  Cokemaking — non-recovery  There 
shall  be  no  discharge  of  process 
wastewater  pollutants  to  POTWs. 


Subpart  B — Ironmaking  Subcategory 

§420.20    Applicability. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from: 
Sintering  operations  conducted  by 
heating  in  a  traveling  grate  combustion 
svstem  of  iron  bearing  materials  {e.g.. 
iron  ore,  mill  scale,  blast  furnace  flue 
dusts,  blast  furnace  wastewater 
treatment  sludges),  limestone,  coke  fines 
and  other  materials  to  produce  an 
agglomerate  for  charging  to  the  blast 
furnace:  and,  ironmaking  operations  in 
which  iron  ore  and  other  iron-bearing 
materials  are  reduced  to  molten  iron  in 
d  blast  furnace. 

§420.21     Subcategory  definitions. 

As  used  in  this  subpart: 
(d)  Product  means: 

(1)  Sinter  agglomerated  from  iron- 
bearing  materials:  or 

(2)  Molten  iron  produced  in  a  blast 
furnace,  and  does  not  include  slag 
skimmed  remotely  from  the  blast 
furnace. 

The  average  daily  operating 
(production)  rate  of  sinter  and  molten 
iron  must  be  determined  in  accordance 
with  §420.3. 


(b)  Dry-air  pollution  control  system  is 
an  emission  control  system  that  utilizes 
filters  to  remove  iron-bearing  particles 
(fines)  from  blast  furnace  or  sintering 
off-gases. 

(c)  Minimum  level  (ML)  means  the 
level  at  which  the  analytical  system 
gives  recognizable  signals  and  an 
acceptable  calibration  point.  2,3,7,8- 
tetrachlorodibenzofuran,  the  minimum 
level  is  10  pg/L  per  EPA  Method  1613B 
for  water  and  wastewater  samples. 

(d)  Pg/L  means  picograms  per  liter 
(ppt  =  1.0x10-1- gm/L). 

(e)  Sintering  means  a  process  for 
agglomerating  iron-bearing  materials 
into  small  pellets  (sinter)  which  can  be 
charged  to  a  blast  furnace. 

(f)  Wet-air  pollution  control  system  is 
an  emission  control  system  that  utilizes 
a  water  mist  to  clean  process  or  furnace 
off-gases. 

§  420.22    Effluent  limitations  attainable  by 
ttie  application  of  tfie  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve,  for  each  applicable  operation, 
the  following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
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of  the  best  practicable  control 
technology  currently  available  (BPT): 


I 


Effluent  Limitations  (BPT) 


Process  wastewater  source 


Maximum  daily ' 


Maximum  month- 
ly avg  ^ 


(a)  Sintering  operations  with  wet  air  pollution  controls: 

Oil  &  grease 

TSS  

(b)  Blast  fumaces: 

Oil  &  grease  

TSS 

(c)  Sintering  operations  with  dry  air  pollution  controls  . 


0.0300 
0  150 


0  156 


00100 
0  050 


00520 


1  Pounds  per  ton  of  product. 

^There  shall  be  no  disctiarge  of  process  wastewater  pollutants  to  waters  of  the  U.S.  for  sintering  operations  with  dry  air  pollution  controls 


§  420.23    Effluent  limitationa  guidelines 
representing  tfie  degree  of  effluent 
reduction  attainable  by  tlie  application  of 
the  best  control  technology  for 
conventional  pollutants  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  control 


technology  for  conventional  pollutants 
(BCT):  The  limitations  shall  be  the  same 
as  those  specified  for  conventional 
pollutants  (which  are  defined  in  40  CFR 
401.16)  in  §420,22  of  this  subpart  for 
the  best  practicable  control  technology 
currently  available  (BPT). 

§  420.24    Effluent  limitations  attainable  by 
the  application  of  the  best  available  control 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 

Effluent  Limitations  (BAT) 


source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available  control 
technology  economicallv  achievable 
(BAT). 

(a)  Sintering  operations  with  wet  air 
pollution  control  system.  The  following 
table  is  effluent  limitations  (BAT)  for 
sintering  operations  with  wet  air 
pollution  control  system: 


Regulated  parameter 


Maximum  daily ' 


Maximum 
monthly  avg. 


Ammonia  (as  N) 0.000652 

Cyanide  0.(X)493 

Lead  0.0000913 

Phenol  0.0000463 

2,3,7,&-TCDF  3<ML 

TRC2  0  000313 

Zinc  0.000116 

^  Pounds  per  ton  of  product. 

^  Applicable  only  when  sintering  process  wastewater  is  chlorinated. 

3 Ten  parts  per  quadrillion  (10x10^'^  g/1). 


0.000293 
0.00187 
0.0000476 
0  0000157 


0.0000457 


(b)  Sintering  operations  with  dry  air 
pollution  control  system.  There  shall  be 

I 


no  discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 

Effluent  Limitations  (BAT) 


(c)  Blast  furnaces.  The  following  table 
is  effluent  limitations  (BAT)  for  blast 
furnaces: 


Regulated  parameter 


Maximum  daily ' 


Maximum 
monthly  avg 


Ammonia  (as  N) ,  0.000217 

Cyanide j  0.00164 

Lead  )  0.0000304 

Phenol : :  0.0000154 

2,3,7,8-TCDF3 ''<ML 

TRC2  0.000104 

Zinc  0.0000387 


0.0000977 
0000623 
0.0000159 
0.00000523 


00000152 


^  Pounds  per  ton  of  product. 

^Applicable  only  when  blast  fumace  process  wastewater  is  chlorinated. 

3  Applicable  only  when  process  wastewaters  from  blast  fumaces  and  sintering  operations  are  co-treated 

^Ten  parts  per  quadrillion  (10  x  10-<-  g/l). 
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§420.25    New  Source  Performance 
Standards  (NSPS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  new  source 
performance  standards  (NSPS),  as 
applicable 

(a)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [insert 
date  10  years  prior  to  the  date  that  is  60 
davs  after  the  publication  date  ol  the 
final  rule]  and  before  [insert  date  that  is 


60  davs  after  the  publication  date  of  the 
final  rule!  must  continue  to  achieve  the 
applu;able  standard.s  specified  in  the 
2000  version  of  §«?  420.24  and  420.34. 
to.xic  and  nonconventional  pollutants, 
those  standards  shall  not  apply  after  the 
e.xpiration  of  the  applicable  time  period 
specified  in  40  CFR  122.29(d)(1): 
thereafter,  the  source  must  achieve  the 
dpplic:able  standards  specified  in 
i?  420. 24 

Performance  Standards  (NSPS) 


(b)  The  following  standards  apply 
with  respect  to  each  new  source  that 
commences  construction  after  [insert 
date  that  is  60  days  after  the  publication 
date  of  the  final  rule]. 

(1)  Sintering  operations  with  wet  air 
pollution  control  system.  The  following 
table  is  Performance  Standards  (NSPS) 
for  sintering  operations  with  wet  air 
pollution  control  system: 


Regulated  parameter  Maximum  daily ' 

Ammonia  (as  N)    0.000652 

Cyanide  '. 0.00493 

Lead         0.0000913 

Oil  &  grease   0.00531 

Phenol  0  0000463 

2.3.7,8-TCDF  : ^<ML 

7RC2  0  000313 

TSS  SZZZ^^^''ZZ'"'Z 0  0251 

Zjnc  0  000116 

'  Pounds  per  ton  of  product 

-Applicable  only  when  smtenng  process  wastewater  is  cnionnated 

-"Ten  parts  per  quadrillion  (iO  x  10     gli 


Maximum 
monthly  avg.' 


0.000293 

0.00187 

0.0000476 

0.00420 

0.0000157 


0.00939 
0  0000457 


(2)  ^^intenrn:;  operations  with  iln<nr 
pnllution  control  system  Thf>rt'  ^hall  ()•■ 


nil  tiischargt'  nf  process  wastewater 
pnllutdiits  to  waters  of  the  U.S. 

PERFORMANCE  STANDARDS  (NSPS) 


(3)  Blast  furnaces.  The  following  table 
is  Performance  Standards  (NSPS)  for 
blast  furnaces: 


Regulated  parameter  Maximum  daily  ^ 

Ammonia  (as  N) 0  000217 

Cyanide  .• 0  00164 

Lead  0  0000304 

Oil  &  grease 0  00177 

Phenol  0  0000154 

2.3,7,8-TCDF3 ''<ML 

XRC2  " 0  000104 

TSS  ...""""'".'.L'" 0.00836 

Zinc  "''..''.'-..'''''....'. 0.0000387 

'  Pounds  per  ton  of  product 

'Applicable  only  when  blast  furnace  process  wastewater  is  chlorinated 

'Applicable  only  when  process  wastewaters  from  blast  furnaces  and  sintenng  operations  are  co-treated. 

■•Ten  parts  per  quadniiion  (10x10      g,') 


Maximum 
monthly  avg  '' 


0.0000977 
0.000623 
0  0000159 
0  00140 
0.00000523 


0  00313 
0  0000152 


§420.26     Pretreatment  Standards  for 
Existing  Sources  (PSES). 

Except  as  provided  in  40  C'FR  40  f 
anv  existing  source  subject  to  this 
subpart  must  achieve  the  following 


prt'treatment  standards  for  existing 
Miurrt-s  (PSES): 

(a|  Sintering  operations  with  wet  air 
pollution  (  ontrol  system  The  following 
table  is  Prt'trcdtment  Standards  (PSES) 

Pretreatment  Standards  (PSES) 


for  sintering  operations  with  wet  air 
pollution  control  system: 


Regulated  parameter 


Maximum  daily ' 


Maximum 
monthly  avg.^ 


Ammonia  (as  N)-" ,  0.000652 

Lead  0.0000913 

2.3,7  8-TCDF  ^<ML 

Zinc  j  0.000116 

'  Pounds  per  ton  of  product. 


0.000293 
0.0000476 

0.0000457 
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2 Not  applicable  when  the  facilities  discharge  to  POTWs  with  the  capability,  when  considered  together  with  the  indirect  dischargers  removals, 
to  achieve  removals  at  least  equivalent  to  those  expected  under  BAT, 
3 Ten  parts  per  quadrillion  (10  x  10-'^  g/i). 


fb)  Sintering  operations  with  dry  air 
pollution  control  system.  There  shall  be 


no  discharge  of  process  wastewater 
pollutants  to  POTWs. 

PRETREATMENT  STANDARDS  (PSES) 


(c)  Blast  furnaces.  The  following  table 
is  Pretreatment  Standards  (PSES)  for 
blast  furnaces: 


Regulated  parameter 


Maximum  daily  ^ 


Maximum  month- 
ly avg  ■' 


Ammonia  (as  N  )2 

Lead  

2,3,7,&-TCDF3  

Zinc  


0000217 

00000977 

0.0000304 

00000159 

<ML 

0.0000387 

00000152 

^  Pounds  per  ton  of  product. 

2  Not  applicable  when  the  facilities  discharge  to  POTWs  with  the  capability,  when  considered  together  with  the  indirect  discharger  s  removals, 
to  achieve  removals  at  least  equivalent  to  those  expected  under  BAT. 

3  Applicable  only  when  process  wastewater  from  blast  furnaces  and  sintering  operations  are  co-treated. 
"Ten  parts  per  quadrillion  (10  x  10  ^^  g/|) 

§420.27    Pretreatment  Standards  for  new  final  rule]  and  before  [insert  date  that  is         (b)  Except  as  provided  in  40  CFR 

sources  (PSNS).  go  days  after  the  publication  date  of  the  403.7.  the  following  standards  apply 

New  sources  subject  to  this  subpart  final  rule]  must  continue  to  achieve  the  with  respect  to  each  new  source  that 

must  achieve  the  following  pretreatment  standards  specified  in  the  2000  version  commences  construction  after  [insert 

standards  for  new  sources  (PSNS),  as  of  §  420.26  for  ten  years  beginning  on  date  that  is  60  days  after  the  publication 

applicable.  the  date  the  source  commenced  date  of  the  final  rule]: 

(a)  Any  new  source  subject  to  the  discharge  or  diuing  the  period  of  (1)  sintering  operations  with  wet  air 

provisions  of  this  section  that  depreciation  or  amortization  of  the  pollution  control  system.  The  following 

commenced  discharging  after  [insert  facility,  whichever  comes  first,  after  table  is  Pretreatment  Standards  (PSNS) 

date  10  years  prior  to  the  date  that  is  60  which  the  soiuce  must  achieve  the  for  sintering  operations  with  wet  air 

davs  after  the  publication  date  of  the  standards  specified  in  §  420.26.  pollution  control  system: 

PRETREATMENT  STANDARDS  (PSNS) 
I  Regulated  parameter  \   Maximum  daily '      Maximum^nnonth- 

Ammonla  (as  N)2 0.000652  0  000293 

Lead  |  0  0000913  0  0000476 

2,3,7.8-TCDF  |  ^<Ml 

Zinc  '  0.000116  0  0000457 

'  Pounds  per  ton  of  product. 

2 Not  applicable  when  the  facilities  discharge  to  POTWs  with  the  capability,  when  considered  together  with  the  indirect  dischargers  removals 
to  achieve  removals  at  least  equivalent  to  those  expected  under  BAT 
3Ten  parts  per  quadrillion  (10  x  10  ^^  g/|). 

(2)  Sintering  operations  with  dry  air         no  discharge  of  process  wastewater  (3)  Blast  furnaces:  The  following  table 

pollution  control  system.  There  shall  be      pollutants  to  POTWs.  is  Pretreatment  Standards  (PSNS)  for 

blast  furnaces: 
I 

PRETREATMENT  STANDARDS  (PSNS) 

r-i       1  •  J  .  u„    ~  ~  ..!„  I   1      Maximum  month- 

Regulated  parameter  I   Maximum  daily  ^  .  , 

Ammonia  (as  N  )2  i  0.000217  0  0000977 

Lead  0  0000304  0  0000159 

2,3,7,8-TCDF3  '  ''<ML 

Zinc  0  0000387  0  0000152 

^  Pounds  per  ton  of  product. 

2 Not  applicable  when  the  facilities  discharge  to  POTWs  with  the  capability,  when  considered  together  with  the  indirect  dischargers  removals 
to  achieve  removals  at  least  equivalent  to  those  expected  under  BAT 
3  Applicable  only  when  process  wastewater  from  blast  fumaces  and  sintenng  operations  are  co-treated 
■•Ten  parts  per  quadrillion  (10  x  10  '^  g/|). 
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§420.28     Point  of  compliance  monitoring. 

(a)  Sinter  Direct  Dischargers  Pursuant 
to  40  CFR  122.44(i)  and  122  45(h),  a 
direct  discharger  must  demonstrate 
comphance  with  the  effluent  limitdtinns 
and  standards  for  2.3,7.8-TCDF  at  the 
point  after  treatment  of  sinter  plant 
wastewater  separately  or  in  combination 
with  blast  furnace  wastewater,  but  prior 
to  mixing  with  any  other  process  or 
non-process  wastewaters  or  non-(  ontact 
cooling  waters 

(b)  Sinter  Indirect  Dischargers  An 
indirect  discharger  must  demonstrate 
compliance  with  the  pretreatment 
standards  for  2,3.7,8=TCDF  bv 
monitoring  at  the  point  after  treatment 
of  sinter  plant  wastewater  separately  >n 
in  combination  with  blast  furnac  e 
wastewater,  but  prior  to  mixing  with 
anv  other  process  or  non-process 
wastewaters  or  non-contact  cooling 
waters. 

Subpart  C — Integrated  Steelmaking 
Subcategory 

§420.30     Applicability. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  the 
introduction  of  pollutants  into  publulN' 
owned  treatment  works  resulting  tmni 
steelmaking  operations  conducted  at 
integrated  steel  mills.  Such  operations 
include  steelmaking  in  basic  oxygen 


furnaces  and  vacuum  degassing  and 
continuous  casting  of  molten  steels.  The 
provisions  of  this  subpart  are  also 
applicable  to  steelmaking  in  basic 
oxvgen  furnaces  conducted  at  any 
location. 

§420.31     Sut>category  definitions. 

.\s  used  in  this  subpart: 

(a)  Product  means  steel  produced  in  a 
basic  oxvgen  furnace  (BOF)  from  molten 
iron,  steel  scrap,  fluxes  and  alloying 
elements  in  various  combinations  by 
adding  oxvgen  (air),  before  further 
processing  in  ladle  metallurgy  stations 
or  casting  operations.  The  average  daily 
operating  (production)  rates  shall  be 
determined  in  accordance  with  §420.3, 
except  as  noted  in  paragraph  (b)  of  this 
section. 

(b)  Average  hourly  operating  rate  and 
average  dailv  operating  rate  for  vacuum 
degassing  operations  must  be 
determined  in  accordance  with  the 
methods  set  out  in  §  420.3  for  the  week 
with  the  highest  vacuum  degassing 
production  during  the  year  with  the 
highest  annual  production  from  the  past 
five  years 

(c)  Basic  furnace  means  one  in  which 
the  brick  lining  is  composed  of 
refractory  material  derived  from 
dolomite  (r,a(J  and  MgO),  limestone 
(CaO).  or  magnesite  (MgO) 

Effluent  Limitations  (BPT) 


(d)  Semi- wef-air  means  an  emission 
control  system  in  which  water  is  added 
for  the  purpose  of  conditioning  the 
temperature  and/or  the  humidity  of 
furnace  or  process  off-gases  prior  to 
cleaning  the  gases  in  a  dry-air  emission 
control  system. 

(e)  Wet-air  open  combustion  means  an 
emission  control  system  which  has  been 
designed  to  add  excess  air  to  furnace  or 
process  off-gases  so  as  to  assure  a  more 
complete  combustion  (conversion)  of 
carbon  monoxide  to  carbon  dioxide. 

(f)  Wet-air  suppressed  combustion 
means  an  emission  control  system 
which  has  been  designed  to  restrict  the 
amount  of  air  available  to  furnace  or 
process  off-gases  so  as  to  assure  minimal 
combustion  (conversion)  of  carbon 
monoxide  to  carbon  dioxide. 

§  420.32    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve,  for  each  applicable  operation, 
the  following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 


Process  wastewater  source 


Maximum  dally  ^ 


Maximum  month- 
ly Avg.  ' 


la)  Basic  oxygen  furnaces 

(li  semi-wet  air  pollution  controls:  „ 

Oil  &  grease  

TSS  

(2)  wet-open  combustion: 

Oil  &  grease  

TSS  

(3)  wet-suppressed  combustion 

Oil  &  grease  

TSS  

lb)  Vacuum  degassing 
Oil  &  grease 

TSS  „ 

ic)  Continuous  casting 

Oil  &  grease  

TSS  

(d)  Ladle  metallurgy        

'  Pounds  per  ton  of  product 

■^  There  shall  be  no  discharge  of  process  wastewater  pollutants  to  waters  of  the  US  tor  ladle  metallurgy 

^1982  regulation  allowed  for  no  discharge  of  process  wastewater  from  this  operation. 


(') 


0.137 


00624 


00312 

0.0468 
0  156 

(-) 


0.0458 
0  0208 

00104 

0.0156 
0052 

(-) 


§420.33    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  control  technology  for 
conventional  pollutants  (BCT). 

Except  as  provided  in  40  CFR  12.t  30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 


achieve  tht!  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT):  The  limitations  shall  be  the  same 
as  those  specified  for  conventional 
pollutants  (which  are  defined  in  40  CFR 


401.16)  in  §420.32  for  the  best 
practicable  control  technology  currently 
available  (BPT). 

§  420.34    Effluent  limitations  attainable  by 
the  application  of  the  best  available  control 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
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source  subject  to  this  subpart  must 
achieve,  for  each  applicable  operation, 
the  following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  control  technology 
economically  achievable  (BAT): 


(a)  Basic  oxygen  furnaces  with  semi- 
wet  air  pollution  control  system;  basic 
oxygen  furnaces  with  wet-suppressed 
combustion  air  pollution  control  system; 
vacuum  degassing;  continuous  casting. 
This  table  is  Effluent  Limitations  (BAT) 
for  basic  oxygen  furnaces  with  semi-wet 

Effluent  Limitations  (BAT) 


air  pollution  control  system;  basic 
oxygen  furnaces  with  wet-suppressed 
combustion  air  pollution  control 
system;  vacuum  degassing;  and 
continuous  casting: 


Process  wastewater  source 


Maximum  daily ' 


Maximum  month- 
ly avg. ' 


(1)  Basic  oxygen  fumaces: 

(I)  semi-wet  air  pollution  controls: 

(A)  Lead 

(B)Zinc 

(II)  wet-suppressed  comtxjstion: 

(A)  Lead 

(B)Zinc 

(2)  Vacuum  degassing: 

(i)  Lead  

(il)  Zinc 

(3)  Continuous  casting: 

(i)  Lead  

(ii)  Zinc 

^  Pounds  per  ton  of  product. 


0.0000122 
0.0000140 

0.0000243 
00000279 

0.0000183 
00000209 

0.OOOO243 
0.0000279 


000000634 
0.00000795 

0.0000127 
0.0000159 

000000951 
0.0000119 

00000127 
0.0000159 


(b)  Basic  oxygen  fumaces  with  wet- 
open  combustion  air  pollution  control 


system.  The  following  table  is  Effluent 
Limitations  (BAT)  for  basic  oxygen 


fumaces  with  wet-open  combustion  air 
pollution  control  system: 


Effluent  Limitations  (BAT) 

Maximum  daily ' 

Maximum  month- 
ly avg/' 

Lead  

,         0.0000243 

0.0000127 

Zinc  

'          0  0000279 

0  0000159 

^  Pounds  per  ton  of  product. 


(c)  Ladle  Metallurgy.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 

§  420.35    New  Source  Performance 
Standards  (NSPS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  new  source 
performance  standards  (NSPS),  as 
applicable, 

(a)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [insert 
date  10  years  prior  to  the  date  that  is  60 
days  after  the  publication  date  of  the 


final  rule]  and  before  [insert  date  that  is 
60  days  after  the  publication  date  of  the 
final  rule]  must  continue  to  achieve  the 
applicable  standards  specified  in  the 
2000  version  of  §§  420.44,  420.54  and 
420.64.  toxic  and  nonconventional 
pollutants,  those  standards  shall  not 
apply  after  the  expiration  of  the 
applicable  time  period  specified  in  40 
CFR  122.29(d)(1);  thereafter,  the  source 
must  achieve  the  applicable  standards 
specified  in  §420.34. 

(b)  The  following  standards  apply 
with  respect  to  each  new  source  that 
commences  construction  after  [insert 

PERFORMANCE  STANDARDS  (NSPS) 


on 


date  that  is  60  days  after  the  publit 
date  of  the  final  rule]. 

(1)  Basic  oxygen  furnaces  with  semi- 
wet  air  pollution  control  system:  basic 
ox}'gen  furnaces  with  wet-suppressed 
combustion  air  pollution  control  system 
vacuum  degassing:  continuous  casting 
The  following  table  is  Performance 
Standards  (NSPS)  for  basic  oxygen 
furnaces  with  semi-wet  air  pollution 
control  system;  basic  oxygen  furnaces 
with  wet-suppressed  combustion  air 
pollution  control  system;  vacuum 
degassing;  and  continuous  casting: 


Process  wastewater  source 


Maximum  daily  - 


Maximum  month- 
ly avg  ' 


(i)  Basic  oxygen  fumaces: 

(A)  semi-wet  air  pollution  controls; 

(J)  Lead  

(2)  Zinc  

(II)  wet-suppressed  combustion: 

(A)  Lead 

(B)Zinc  

(ii)  Vacuum  degassing 

(A)  Lead 


0.0000122 
0.0000140 

0.0000243 
00000279 

0.0000183 


0.00000634 
000000795 

0.0000127 
0  0000159 

0.00000951 


{<■*<>••/ \7i-.1      CC      NTr 


Oyin  /\MaAT>t 


T7     nnnn  I  Dr 
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Performance  Standards  (NSPS) — Continued 


Process  wasle'jvdter  source 


1    ij„„™  „^,i,,i      Maximum  month 
;   Maximum  daily  .  , 


(B)  Zinc       

(Ill)  Continuous  casting 

(A)  Lead     

(B)  Zinc  

'  Pounds  per  ton  ot  croduct 


0.0000209 

0.0000243 
00000279 


ly  avg. 


0.0000119 

0  0000127 
0  0000159 


(21  Basic  oxvoen  fumacps  with  wef-  Perfnrmaiico  Standards  (N'SPS)  for  basic      combustion  air  pollution  control 

open  cnmbustion  air  pollution  control         oxygen  furnaces  with  wet-open  system: 

svsfp/n   The  follnwini;  table  is 

Performance  Standards  (NSPS) 


Lead 
Zinc  . 


Maximum  daily  ^ 


Maximum  month- 
ly avg.'' 


0.0000243 
0.0000279 


00000127 
0  0000159 


'  Pounds  per  ton  of  product 


(3)  Uidle  Metallur^v  There  shall  be 
no  discharge  of  process  wastewater 
pollutants  to  waters  of  the  I  '.,S, 

§420.36     Pretreatment  Standards  for 
Existing  Sources  (PSES). 

E.xcept  as  provided  m  40  (IFK  4U.i.7 
anv  existing  source  subject  to  this 


subpart  must  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES): 

(a)  Basic  oxviicn  furnacps  with  semi- 
urt  air  pollution  control  system:  basic 
I'Wiit'n  furnacps  with  wet-suppressed 
(  ombustion  air  pollution  contra]  system: 
vacuum  degassing:  continuous  casting. 

Pretreatment  Standards  (PSES) 


The  following  table  is  Pretreatment 
Standards  (PSES)  for  basic  oxygen 
furnaces  with  semi-wet  air  pollution 
control  system:  basic  oxygen  furnaces 
with  wet-suppressed  combustion  air 
pollution  control  system;  vacuum 
degassing;  and  continuous  casting: 


Process  Wastewater  Source 


Maximum  daily ' 


Maximum  month- 
ly avg/" 


(1  I  Basic  oxygen  furnaces 

III  semi-wet  air  pollution  controls 

lAi  Lead 

(Bi  Zinc 
(11)  wet-suppre;  .ed  com&ustion 

(A)  Lead    

(B)  Zinc      

(2i  Vacuum  degassing 

(I)  Lead      

(II)  Zinc      

(3'  Continuous  casting- 

(I)  Lead 

(II)  Zinc    

'  Pounds  per  ton  of  product. 


0  0000122 
0  0000140 

0  0000243 
00000279 

0  0000183 
00000209 

0.0000243 
00000279 


0.00000634 
000000795 

0  0000127 
0  0000159 

000000951 
0  0000119 

0.0000127 
00000159 


(b)  Basic  oxygen  turnui  es  with  wet- 
open  combustion  air  pollution  control 
system  The  following  table  is 


Pretreatment  Standards  (PSES)  for  basic      combustion  air  pollution  control 
oxygen  furnaces  with  wet-open  system: 


Pretreatment  Standards  (PSES) 

Maximum  daily ' 

Maximum  month- 
ly avg.' 

Lead 

0.0000243 
0.0000279 

0.0000127 

Zinc 

00000159 

'  Pounds  per  ton  of  product. 
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(c)  Ladle  Metallurgy.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  POTWs. 

§  420.37    Pretreatment  Standards  for  New 
Sources  (PSNS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS),  as 
applicable. 

(a)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [insert 
date  10  years  prior  to  the  date  that  is  60 
days  after  the  publication  date  of  the 


final  rule]  and  before  [insert  date  that  is 
60  days  after  the  publication  date  of  the 
final  rule]  must  continue  to  achieve  the 
standards  specified  in  the  2000  version 
of  §§  420.46,  420.56,  and  420,66  for  ten 
years  beginning  on  the  date  the  source 
commenced  discharge  or  during  the 
period  of  depreciation  or  amortization 
of  tJie  facility,  whichever  comes  first, 
after  which  the  source  must  achieve  the 
standards  specified  in  §  420.36. 

(b)  Except  as  provided  in  40  CFR 
403,7,  the  following  standards  apply 
with  respect  to  each  new  source  that 
commences  construction  after  [insert 

Pretreatment  Standards  (PSNS) 


date  that  is  60  days  after  the  publication 
date  of  the  final  rule]: 

(1)  Basic  oxygen  furnaces  with  semi- 
wet  air  pollution  control  system:  basic 
oxygen  furnaces  with  wet-suppressed 
combustion  air  pollution  control  system, 
vacuum  degassing:  continuous  casting 
The  following  table  is  Pretreatment 
Standards  (PSNS)  for  basic  oxygen 
furnaces  with  semi-wet  air  pollution 
control  system:  basic  oxygen  furnaces 
with  wet-suppressed  combustion  air 
pollution  control  system;  \acuum 
degassing;  and  continuous  casting: 


Process  wastewater  source 


Maximum  daily ' 


Maximum  month- 
ly avg  * 


(i)  Basic  oxygen  furnaces: 

(A)  semi-wet  air  pollution  controls: 

(1)Lead  

(2)  Zinc  

(B)  wet-suppressed  combustion: 

(1)  Lead  

(2)  Zinc  

(ii)  Vacuum  degassing: 

(A)  Lead 

(8)  Zinc  

(iii)  Continuous  casting: 

(A)  Lead 

(B)Zinc  


00000122 
00000140 

0  0000243 
0  0000279 

0  0000183 
0  0000209 

0  0000243 
00000279 


0  00000634 
0  00000795 

0  0000127 
0  0000159 

0  00000951 
0  0000119 

0  0000127 
0  0000159 


'  Pounds  per  ton  of  product, 
I 

(2)  Basic  oxygen  furnaces  with  wet- 
open  combustion  air  pollution  control 
system.  The  following  table  is 


Pretreatment  Standards  (PSNS)  basic 
oxygen  furnaces  with  wet-open 

Pretreatment  Standards  (PSNS) 


combustion  air  pollution  control 
svstem: 


Maximum  daily ' 


Maximum  month- 
ly avg  ' 


Lead               

00000243 

0  0000127 

Zinc                    

0,0000279 

0  0000159 

Pounds  per  ton  of  product. 


(3)  Ladle  Metallurgy.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants  to  POTWs. 

Subpart  D — Integrated  and  Stand- 
Alone  Hot  ming  Subcategory 

§420.40    Applicability. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  fi-om 
primary,  section,  flat  and  pipe  and  tube 
hot  forming  operations  conducted  at 
integrated  steel  mills  and  at  stand-alone 
hot  forming  mills. 

§420.41     Subcategory  definitions. 

As  used  in  this  subpart: 


(a)  Product  means  the  solid,  flat-rolled 
steel,  steel  shapes  or  pipe  and  tube 
produced  at  primary,  section,  flat,  pipe 
and  tube  hot-forming  mills.  The  average 
daily  operating  (production)  rate  shall 
be  determined  in  accordance  with 
§420.3, 

(b)  Hot  forming  means  those  steel 
processing  operations  in  which 
solidified,  heated  steel  is  shaped  by 
mechanical  pressure  applied  through 
one  or  a  series  of  rolls. 

(c)  Primary  mill  means  the  first  hot 
forming  operation  performed  on 
solidified  steel  after  the  steel  is  removed 
from  ingot  molds  in  which  steel  ingots 
are  reduced  to  blooms  or  slabs  by 
passing  the  heated  steel  between 
rotating  steel  rolls. 


(d)  Section  mill  means  those  steel  hot 
forming  operations  that  produce  a 
variety  of  steel  shapes  other  than  those 
produced  on  primarv-  mills,  flat  mills  or 
pipe  and  tube  mills, 

(e)  Flat  mill  means  those  steel  hot 
forming  operations  that  reduce  heated 
slabs  to  plates,  strip  and  sheet  or  skelp 

(f)  Pipe  and  tube  mill  means  steel  hot 
forming  operations  that  produce  butt- 
welded  or  seamless  tubular  steel 
products. 

(g)  Scarfing  means  steel  surface 
conditioning  operations  in  which  flames 
generated  by  combustion  of  oxygen  and 
fuel  are  used  to  remove  surface  metal 
imperfections  from  blooms,  billets  or 
slabs, 

(h)  Plate  mill  means  steel  hot  forming 
operations  that  produce  flat,  hot-rolled 
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products  that  are:  Between  8  and  48 
inches  wide  and  over  0.2^  inches  thick; 
or  greater  than  48  inches  wide  and  over 
0  18  inches  thick. 

(i)  Hot  strip  and  sheet  mill  means 
operations  that  produce  flat,  hot  rolled 
steel  products  other  than  plates. 

(j)  Carbon  steel  hot-forming  means 
operations  that  produce  a  majoritv 
(tonnage  basis)  of  carbon  steels  bv  hot 
forming. 

(k)  Specialty  steel  hot-formmg  means 
operations  that  produce  less  than  a 


majoritv  (toijnage  basis)  of  carbon  steel 
bv  hot  forming. 

(1)  Carbon  and  alloy  steel  means 
operations  that  produce  a  majority 
(tonnage  basis)  of  carbon  and  alloy  steel 
products  by  hot  forming. 

(m)  Stamless  steels  means  operations 
that  produce  a  majority  (tonnage  basis) 
of  stainless  steel  products  by  hot 
forming 

(n)  Skep  means  flat,  hot-rolled  steel 
strip  or  sheet  used  to  form  welded  pipe 
or  tube  products. 

Effluent  Limitations  (BPT) 


§  420.42    Effluent  limKations  attainable  by 
the  application  of  tfw  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve,  for  each  applicable  operation, 
the  following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 


Process  wastewater  source 


Maximum  montti- 

1 


ia)  Pnmary  mills,  cartXDn  and  specialty 

(1)  without  scarfing 

(i)  Oil  &  grease    

(ii)  TSS 

(2)  witti  scarting 

(I)  Oil  &  grease     

(II)  TSS    

(b)  Section  mills 

(1)  cartion 

(I)  Oil  &  grease    

(Ill  TSS  

(2)  Specialty 

(I)  Oil  &  grease    

(II)  TSS  

(c)  Flat  mills 

(1)  Hot  stnp  and  sheet,  carbon  and  specialty 

(I)  Oil  &  grease    

(II)  TSS  

(2)  Plate  mills  carDon; 

(I)  Oil  &  grease    

(Ill  TSS  

(3)  Plate  mills,  specialty 

(1)  Oil  &  grease  

(Ill  TSS 

td)  Pipe  and  tube  mills  carbon  and  specialty. 

(i)  Oil  &  grease    

(2)  TSS  

'  Pounds  per  ton  of  product. 


Maximum  daily  ^ 

lyAyg. 

00748 

0300 

0  112 

0.442 

0  111 

0.166 

0.179 

0714 

0.268 

0.112 

0448 

0.128 

0.214 

0.854 

0.320 

0114 

0.454 

0.170 

0.0500 

0.200 

0.0752 

0  106 

0.424 

0.159 

§420.43     Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
tfie  best  control  technology  for 
conventional  pollutants  (BCT). 

Except  as  provided  in  40  CFR  125  .<() 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  uf 
effluent  reduction  attainable  by  the 
application  of  the  best  control 


!ei  hiKilogv  for  conventional  pollutants 
(B("T):  The  limitations  shall  be  the  same 
as  those  spec.ified  for  conventional 
pniiutants  (which  are  defined  in  40  CFR 
401  lb)  in  t?  420.42  of  this  subpart  for 
the  best  practicable  control  technology 
(  urrentlv  available  (BPT). 

§  420.44    Effluent  limitations  attainable  by 
the  application  of  the  best  available  control 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125  32.  anv  existing  point 

Effluent  Limitations  (BAT) 


source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT): 

(a)  Carbon  and  Alloy  Steels.  The 
following  table  is  Effluent  Limitations 
(BAT)  for  carbon  and  alloy  steels: 


Maximum  daily ' 


Maximum  month- 
ly avg.^ 


Lead 
Zinc 


0.000122 
0.000131 


0.0000634 
0.0000907 


'  Pounds  per  ton  of  product 
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(b)  Stainless  Steels.  The  following 
table  is  Effluent  Limitations  (BAT)  for 
stainless  steels: 


I 


Effluent  Limitations  (BAT) 


Maximum  daily'' 


Maximum  gionth- 
ly  avg  • 


Chromium 
Nickel  


0.0000808 
0.000275 


0  0000362 
0  000144 


'  Pounds  per  ton  of  product. 

I 
§  420.45    New  Source  Performance 
Standards  (NSPS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  new  source 
performance  standards  (NSPS),  as 
applicable. 

(a)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [insert 
date  10  years  prior  to  the  date  that  is  60 
days  after  the  publication  date  of  the 


final  rule]  and  before  [insert  date  that  is 
60  days  after  the  publication  date  of  the 
final  rule]  must  continue  to  achieve  the 
applicable  standards  specified  in  the 
2000  version  of  §§  420.44,  420.54. 
420.64,  and  420.74.  toxic  and 
nonconventional  pollutants,  those 
standards  shall  not  apply  after  the 
expiration  of  the  applicable  time  period 
specified  in  40  CFR  122.29(d)(1); 
thereafter,  the  source  must  achieve  the 

Performance  Standards  (NSPS) 


applicable  standards  specified  in 
§420.44. 

(b)  The  following  standards  apply 
with  respect  to  each  new  source  that 
commences  construction  after  [insert 
date  that  is  60  days  after  the  publication 
date  of  the  final  rule]. 

(1)  Carbon  and  Alloy  Steels.  The 
following  table  is  Performance 
Standards  (NSPS)  for  carbon  and  alloy 
steels: 


Maximum  dally ' 


Maximum  month- 
ly avg  ' 


Lead  

Oil  &  grease 

TSS  

Zinc  


0.000122 
000793 
0  0182 
0000131 


00000634 
000628 
0  0124 
0  0000907 


'  Pounds  per  ton  of  product. 


(2)  Stainless  Steels.  The  following 
table  is  Performance  Standards  (NSPS) 
for  stainless  steels: 


Chromium  

Nickel  

Oil  &  grease  

TSS  

'  Pounds  per  ton  of  product. 


Performance  Standards  (NSPS) 


Maximum  daily " 


Maximum  month- 
ly avg  '' 


00000808 

0  0000362 

0  000275 

0  000144 

0  0236 

00119 

00265 

0  0109 

§  420.46    Pretreatment  Standards  for 
Existing  Sources  (PSES). 

Except  as  provided  in  40  CFR  403.7, 
any  existing  source  subject  to  this 
subpart  which  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  comply  with  40  CFR  part  403. 

§  420.47    Pretreatment  Standards  for  New 
Sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7, 
any  hew  soiu"ce  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403. 


Subpart  E — Non-Integrated 
Steelmaking  and  Hot  ming 
Subcategory 

§420.50    Applicability. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from 
steelmaking  and  hot  forming  operations 
conducted  at  non-integrated  steel  mills. 
Such  operations  include  steelmaking  in 
electric  arc  furnaces;  vacuum  degassing 
and  continuous  casting  of  molten  steels; 
and,  hot  forming  of  flat-rolled  steels, 
steel  shapes  and  pipe  and  tube.  The 


provisions  of  this  subpart  are  also 
applicable  to  steelmaking  operations  in 
electric  arc  furnaces  and  related  vacuum 
degassing,  continuous  casting  and  hot 
forming  operations  conducted  at  any 
location. 

§420.51     Subcategory  definitions. 

As  used  in  this  subpart: 
(a)  Product  means: 

(1)  Steel  produced  in  electric  furnaces 
before  further  processing  in  ladle 
metallurgy  stations  or  casting 
operations: 

(2)  Flat-rolled  steel,  steel  shapes  or 
pipe  and  tube  produced  by  hot-forming 
operations.  The  daily  operating 
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(production)  rate  shall  be  determined  in 
accordance  with  §420  3. 

(b)  Except  for  the  term  "product.' 
definitions  set  out  for  subpart  C  of  this 
part  are  applicable  to  this  subpart 

(c)  Electric  arc  furnace  means  one-  in 
which  the  heat  is  supplied  by  an  elec  trii 
arc  from  graphite  electrodes  to  the 


molten  metal  bath.  The  charge  is 
generally  100%  scrap  metal. 

§420.52    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125  32,  any  e.xisting  point 

Effluent  Limitations  (BPT) 


source  subject  to  this  subpart  must 
achieve,  for  each  applicable  operation, 
the  following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 


Process  wastewater  source 


Maximum  daily  ^ 


Maximum  month- 
ly avg.^ 


(a)  Electric  arc  furnaces 

(b)  Vacuum  degassing 

( 1 )  Oil  &  grease 

(2)  TSS 

(CI  Continuous  casting 

(1)  Oil  &  grease  

(2)  TSS  

(d)  Hot  forming  mills: 

(1)  Oil  &  grease  

(2)  TSS 

(8)  Ladle  metallurgy 


(^) 


0.0312 

0.0468 
0.156 

0.0748 
0.300 


(^) 


(^) 


0.0104 

0.0156 
0.052 


0.112 


'  Pounds  per  ton  of  product 

'Ttiere  shall  t^e  no  disctiarge  of  process  wastewater  pollutants  to  waters  of  the  US  for  electric  arc  fumaces  or  ladle  metallurgy 


§420.53     Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  control  technology  for 
conventional  pollutants  (BCT). 

Except  ds  provided  in  40  CIFR  125  30 
through  125  32,  anv  existing  point 
sciurce  subiect  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainabU'  bv  thf 
application  of  the  best  rontrol 
technologv  for  conventional  pollutants 
(BLT):  The  limitations  shall  he  the  s.unc 
as  those  specified  for  conventuniLil 


pollutants  (whic:h  are  defined  in  40  CFR 
401  lb)  in  §420.32  of  this  subpart  for 
the  best  practicable  control  technology 
currentlv  available  (BPT). 

§  420.54    Effluent  limitations  attainable  by 
the  application  of  the  best  available  control 
technology  economically  achievable  (BAT). 

Exiept  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
sourre  subjet;!  to  this  subpart  must 
achitjve  the  following  effluent 
liiiutdtions  representing  the  degree  of 
t'ffluent  reduction  attainable  by  the 
.ippliiiation  (if  the  best  available  control 


technology  economicallv  achievable 
(BAT). 

(a)  Carbon  and  Alloy  Steels.  The 
following  effluent  limitations  apply  to 
discharges  in  the  carbon  and  alloy  steels 
segment  for  each  operation  as 
applicable. 

(1)  Electric  arc  furnaces.  There  shall 
be  no  discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 

(2)  Vacuum  degassing;  continuous 
casting.  The  following  table  is  Effluent 
Limitations  (BAT)  for  vacuum  degassing 
and  continuous  casting: 


Carbon  and  Alloy  Steels— Effluent  Limitations  (BAT) 


Maximum  daily ' 


Mcucimum  month- 
ly avg.' 


Lead 
Zinc 


0  0000122 
0.0000101 


000000634 
0.00000450 


Pounds  per  ton  of  product 


[3]  Hot  forming  operations  The 
following  table  is  Effluent  Limitations 
(BATJ  for  hot  forming  operations 


Carbon  and  Alloy  Steels— Effluent  Limitations  (BAT) 

Maximum  daily '' 

Maximum  month- 
ly avg.' 

Lead  

0.0000609 

0.0000317 

Zinc  

0.0000506 

0.0000225 

Pounds  per  ton  of  product 
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(4)  Ladle  Metallurgy.  There. shall  be 
no  discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 

(b)  Stainless  Steels.  The  following 
effluent  limitations  apply  to  discharges 


in  the  stainless  steels  segment  for  each 
operation  as  applicable. 

(1)  Electric  arc  fumaces.  There  shall 
be  no  discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 


(2)  Vacuum  degassing:  continue 
casting.  The  following  table  is  Effluent 
Limitations  (BAT)  for  vacuum  degassing 
and  continuous  casting: 


1 

Stainless  Steels— Effluent  Limitations  (BAT) 

Maximum  daily  ^ 

Maximum  month- 
ly avg  ' 

Chromium 

0.00000808 
00000275 

0.00000362 

Nickel 

0.0000144 

'  Pounds  per  ton  of  product. 

(3)  Hot  forming  operations.  The 
following  table  is  Effluent  Limitations 
(BAT)  for  hot  fonning  operations: 

I 


Stainless  Steels— Effluent  Limitations  (BAT) 


Maximum  daily ' 


Maximum  month- 
ly avg  ' 


Chromium 
Nicl<el  


00000404 
0.000137 


0.0000181 
0.0000720 


^  Pounds  per  ton  of  product. 

(4)  Ladle  Metallurgy.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 

§  420.55    New  Source  Performanca 
Standards  (NSPS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  new  source 
performance  standards  (NSPS),  as 
applicable. 

fa)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [insert 
date  10  years  prior  to  the  date  that  is  60 
days  after  the  publication  date  of  the 
final  rule]  and  before  [insert  date  that  is 
60  days  after  the  publication  date  of  the 
final  rule]  must  continue  to  achieve  the 
standards  specified  in  the  2000  version 
of  §420.74.  toxic  and  nonconventional 
pollutants,  those  standards  shall  not 
apply  after  the  expiration  of  the 
applicable  time  period  specified  in  40 


CFR  122.29(d)(1):  thereafter,  the  source 
must  achieve  the  standards  specified  in 
§420.54. 

fb)  The  following  standards  apply 
with  respect  to  each  new  source  that 
commences  construction  after  [insert 
date  that  is  60  days  after  the  publication 
date  of  the  final  rule]. 

(1)  Carbon  and  alloy  steels.  The 
following  performance  standards  apply 
to  discharges  in  the  carbon  and  alloy 
steels  segment  for  each  operation  as 
applicable:  There  shall  be  no  discharge 
of  process  wastewater  pollutants  to 
waters  of  the  U.S. 

(2)  Stainless  steels.  The  following 
performance  standards  apply  to 
discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable:  There  shall  be  no  discharge 
of  process  wastewater  pollutants  to 
waters  of  the  U.S. 


§  420.56    Pretreatment  Standards  for 
Existing  Sources  (PSES). 

Except  as  provided  in  40  CFR 
403.7and  403.13,  any  existing  source 
subject  to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources. 

(a)  Carbon  and  alloy  steels.  The 
following  pretreatment  standards  apply 
to  discharges  in  the  carbon  and  alloy 
steels  segment  for  each  operation  as 
applicable; 

(1 )  Electric  arc  furnace  steelmaking — 
semi-wet.  [Reserved.] 

(2)  Vacuum  degassing;  continuous 
casting.  The  following  table  is 
Pretreatment  Standards  (PSES)  for 
vacuum  degassing  and  continuous 
casting: 


Carbon  and  Alloy  Steels.— Pretreatment  Standards  (PSES) 


Maximum  daily' 


Maximum  month- 
ly avg  ' 


Lead 
Zinc  . 


00001878 
0  000282 


0  0000626 
0  0000938 


'  Pounds  per  ton  of  product. 


(3)  Hot  forming  operations.  Any 
existing  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403. 


(4)  Ladle  Metallurgy'.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants  to  POTWs. 

(b)  Stainless  steels.  The  following 
pretreatment  standards  apply  to 
discharges  in  the  stainless  steels 


segment  for  each  operation  as 
applicable. 

(1)  Electric  arc  furnaces.  There  shall 
be  no  discharge  of  process  wastewater 
pollutants  to  POTWs. 
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"(2)  Vucuum  fir^assin^^:  continuous 
casting.  The  following  tabU-  is 
Pretreatment  Standards  (PSES)  for 


\ariuiin  lifuas.sing  ancl  continuous 


(.astui';. 


Stainless  Steels— Pretreatment  Standards  (PSES) 


Maximum  daily ' 


Maximum  month- 
ly avg.' 


Chromium  _ 

NicKel        .t!.. 

'  Pounds  per  ton  of  product. 


0  00000808 
0  0000275 


0  00000362 
00000144 


[^]  Hot  formiiie,  optrtitions  The 
fnllcwino  table  is  Prntrt'dtinfnt 


Standards  (PSES)  for  hot  forming 
operations 


Stainless  Steels— Pretreatment  Standards  (PSES) 


Maximum  daily 


Maximum  month- 
ly avg.'' 


Chromium 

Nickel  


0.0000404 
0.000137 


0.0000181 
00000720 


'  Pounds  per  ton  of  product 


(4)  Uidh'  Mf'tnllurgy  Tht'rt;  shall  bv 
no  dischargt"  of  process  wastewater 
pollutants  to  POTWs, 

§  420.57     Pretreatment  Standards  for  New 
Sources  (PSNS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS).  as 
applicable. 

(aj  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [insert 
date  10  years  prior  to  the  date  that  is  t>() 
davs  after  the  publication  date  of  the 
final  rule]  and  before  (insert  date  that  is 
60  days  after  the  publication  date  of  the 
final  rule!  must  continue  to  achieve  the 
standards  specified  in  the  2000  version 
of  §  420.76  for  ten  years  beginning  on 
the  date  the  source  commenced 
discharge  or  during  the  period  of 
depreciation  or  amortization  of  the 
facility,  whichever  comes  first,  after 
which  the  source  must  achieve  the 
standards  specified  in  ^420.56. 

(b)  Except  as  provided  in  40  (-"FR 
403.7.  the  following  standards  appU 
with  respect  to  each  new  source  that 
commences  construction  after  |  insert 
date  that  is  60  days  after  the  publication 
date  of  the  final  rule): 

(1)  Carbon  and  alloy  steels.  The 
following  performance  standards  applv 
to  discharges  in  the  carbon  and  alloy 
steels  segment  for  each  operation  as 
applicable:  There  shall  be  no  dischargt- 
of  process  wastewater  pollutants  to 
POTAVs. 

(2)  Stainless  steels.  The  following 
effluent  limitations  apply  to  discharges 
in  the  stainless  steels  segment  for  each 
operation  as  applicable:  There  shall  be 


no  liiscliarge  ot  process  wastewater 
pollutants  to  POTWs. 

Subpart  F — Steel  Finishing 
Subcategory 

§420.60    Applicability. 

(a)  The  provisions  nf  this  subpart  are 
applicable  to  discharges  and  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from 
carbon.  aJloy  and  stainless  steel 
finishing  operations.  Such  operations 
include  descaling,  acid  pickling,  cold 
rolling  and  annealing,  acid  and  alkaline 
cleaning,  continuous  hot  dip  coating 
and  electroplating  of  metals  on  steels. 

(b)  Wastewater  discharges  from  the 
following  operations  on  steel  are  subject 
to  this  subpart:  Cold  forming, 

(  ontinuous  electroplating,  or 
continut)us  hot  dip  coating  of  sheets, 
strips  or  plates. 

(c)  This  subpart  does  not  apply  to 
discharges  of  process  wastewater  from 
surface  finishing  or  cold  forming 
operations  on  steel  wire,  rod.  bar,  pipe 
or  tubing.  This  subpart  does  not  apply 
to  process  wastewater  from  these  same 
operations  when  they  are  performed  on 
base  materials  other  than  steel. 
Wastewater  discharges  from  performing 
these  operations  are  subject  to  40  CFR 
part  438. 

§420.61     Subcategory  definitions. 

As  used  in  this  subpart: 
(a)  Product  means: 

(1)  Steel  processed  (including  rework) 
for  descaling,  acid  pickling  and  acid  or 
alkaline  cleaning  operations: 

(2)  Finished  rolled  steel  for  cold 
rolling  and  annealing  operations:  and 


(3)  Finished  coated  steel  for  hot 
coating  and  electroplating  operations. 
The  daily  operating  (production)  rate 
shall  be  determined  in  accordance  with 
§420.3. 

(b)  Acid  cleaning  means  surface 
treatment  of  steel  products  using  acid 
solutions  conducted  after  cold  rolling 
operations  and  prior  to  subsequent 
surface  coating  operations,  and 
associated  rinsing  operations. 

(c)  Acid  pickling  means  the  first 
surface  treatment  of  steel  products  using 
acid  solutions  conducted  after  hot 
forming  operations  for  chemical 
removal  of  oxides  and  scale,  and 
associated  rinsing  operations. 

(d)  Acid  purification  units  or  acid 
recovery  units  means  those  devices  used 
for  recovery  and/or  reconstitution  of 
acid  solutions  from  used  acid  pickling 
solutions. 

(e)  Acid  regeneration  means  recoverv' 
of  hydrochloric  acid  from  used  pickling 
solutions. 

(f)  Alkaline  cleaning  means  surface 
treatment  of  steel  products  using 
alkaline  solutions  and  associated  rinses, 
which  are  conducted  after  cold  rolling 
operations  and  prior  to  subsequent 
surface  coating  operations. 

(g)  Bar  means  a  finished  hot-rolled 
steel  product. 

(h)  Batch  means  those  steel  finishing 
operations  in  which  semi-finished  steel 
products  are  processed  in  discrete 
batches. 

(i)  Cold  forming  means  operations 
conducted  on  unhealed  steel  for 
purposes  of  imparting  desired 
mechanical  properties  and  surface 
qualities  (density,  smoothness)  to  the 
steel. 
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(j)  Cold  working  means  operations 
(roiling,  forging,  stretching)  conducted 
on  unheated  (often  ambient 
temperature)  steel  that  change  structure, 
shape  and  create  a  permanent  increase 
in  hardness  and  strength. 

(k)  Combination  means  cold  rolling 
operations  which  include  recirculation 
of  rolling  solutions  at  one  or  more  mill 
stands,  and  once-through  use  of  rolling 
solutions  at  the  remaining  stand  or 
stands. 

(1)  Combination  pickling  means  acid 
pickling  operations  using  more  than  one 
acid  solution  or  mixed  acid  solutions. 

(m)  Continuous  means  operations  in 
which  semi-finished  steel  products  are 
processed  on  a  continuous  or  semi- 
continuous  basis. 

(n)  Descaling  means  removal  of  scale 
from  semi-finished  steel  products  by 
action  of  molten  salt  baths  or  chemical 
solutions. 

(o)  Direct  application  means  cold 
rolling  operations  which  include  once- 
through  use  of  rolling  solutions  at  all 
mill  stands. 

(p)  Electrolytic  descaling  means 
removal  of  scale  from  semi-finished 
steel  products  by  electrolysis  utilizing 
sodium  sulfate  solutions. 

(q)  Electroplating  means  the 
application  of  metal  coatings  including, 
but  not  limited  to,  chromium,  copper, 
nickel,  tin,  zinc  and  combinations 
thereof  on  steel  products  using  an 
electro-chemical  process. 

(r)  Flat  bar  means  a  semi-finished  hot- 
rolled  flat  steel  product. 

(s)  Fume  scruobers  means  emission 
control  devices  used  to  collect  and  clean 


fumes  originating  in  acid  pickling,  acid 
cleaning,  alkaline  cleaning  and  steel 
coating  operations. 

(t)  Hot  coating-galvanizing  means 
coating  steel  products  with  zinc  or 
mixtures  of  zinc  and  aluminum  by  the 
hot  dip  process,  including  related 
operations  preceding  and  subsequent  to 
immersing  the  steel  in  the  molten  metal. 

(u)  Hot  coating-terne  means  coating 
steel  products  with  terne  (lead  and  zinc) 
metal  by  the  hot  dip  process,  including 
related  operations  proceeding  and 
subsequent  to  immersing  the  steel  in  the 
molten  metal. 

(v)  Hydrochloric  acid  pickling  means 
acid  pickling  operations  using 
hydrochloric  acid  solutions. 

(w)  Miscellaneous  steel  products 
means  flat  rolled  strip  and  sheet  steel 
products  other  than  wire  and  fasteners. 

(x)  Multiple  stands  means  those 
recirculation  or  direct  application  cold 
rolling  mills  which  include  more  than 
one  stand  of  work  rolls. 

(y)  Other  hot  coating  means  coating 
steel  products  with  metals  other  than 
zinc  or  terne  metal  by  the  hot  dip 
process,  including  related  operations 
preceding  and  subsequent  to  immersing 
the  steel  in  the  molten  metal. 

(z)  Pickling  means  the  descaling 
process  by  which  the  hard  black  oxide 
formed  on  the  steel  surface  during  hot 
rolling  is  removed  by  the  chemical 
action  of  acids. 

(aa)  Recirculation  means  cold  rolling 
operations  which  include  recirculation 
of  rolling  solutions  at  all  mill  stands. 

(bb)  Salt  bath  descaling-reducing 
means  the  removal  of  scale  from  semi- 

Performance  Standards  (BPT) 


finished  steel  products  by  action  of 
molten  salt  baths  containing  sodium 
hydride. 

(cc)  Salt  bath  descaling-oxidizing 
means  removal  of  scale  from  semi- 
finished steel  by  action  of  molten  salt 
baths  other  than  those  containing 
sodium  hydride. 

(dd)  Single  stand  means  those 
recirculation  or  direct  application  cold 
rolling  mills  which  include  only  one 
stand  of  work  rolls. 

(ee)  Spent  acid  solution  (or  spent 
pickle  liquor)  means  acid  solutions 
which  are  no  longer  effective  and  are 
discharged  or  removed  from  the 
pickling  process. 

(ff)  Tube  means  a  hollow  steel 
cylinder  formed  usually  from  a  strip. 

(gg)  Wire  rod  means  a  semi-finished 
steel  product  of  circular  cross  section, 
generally  with  a  diameter  of 
approximately  0.25  inches. 

§420.62    Effluent  limttations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32.  any  existing 
point  source  subject  to  this  subpart  must 
achieve,  for  each  applicable  operation, 
the  following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 


Pollutant  TSS 


Maximum  dally' 


Maximum  month- 
ly avg  ' 


(a)  Salt  bath  descaling-oxidizing: 

(1)  batch,  sheet  and  plate  0.408  0  175 

(2)  batch,  rod  0.246  0  105 

(3)  batch,  pipe  and  tubes  0  992  0  426 

(4)  continuous  0  193  0  0826 

(b)  Salt  bath  descaling-reducing: 

(1)  batch  0 190  0  0814 

(2)  continuous 1  06  0  456 

(c)  Acid  pickling-sulfuric: 

(1)  rod,  coil  0.164  0  070 

(2)  bar,  billet,  bloom  0.0526  0.0226 

(3)  strip,  sheet  and  plate 0  105  0.045 

(4)  pipe,  tubes  and  other  products 0.292  0  125 

(d)  Acid  pickling-hydrochloric: 

(1)rod,  coil  0.286  0  123 

(2)  strip,  sheet  and  plate  0  164  0.070 

(3)  pipe,  tubes  and  other  products 0  596  0  256 

(e)  Acid  pickling-combination: 

(1)rod,  coil  0.298  0.128 

(2)  bar,  billet,  bloom  0 134  00576 

(3)  strip,  sheet  and  plate-continuous 0.876  0  376 

(4)  strip,  sheet  and  plate-batch  •  0.268  0  115 

(5)  pipe,  tubes  and  other  products 0  450  0  193 

(f)  Cold  rolling  mills: 

(1)  recirculation-single  stand  0.0025  0  00125 
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Performance  Standards  (BPT) — Continued 


Pollutant  TSS 


Maximum  daily  ^ 


Maximum  month- 
ly avg.' 


(2)  recirculatKjn-mulliple  stands       

(3)  combination  

(4)  direct  application-single  stand    

(5)  direct  application-mult   stands    

(g)  Alkaline  cleaning: 

(1 1  batch  

(2)  continuous  

(h)  Hot  coating:  galvanizing,  teme.  other  metals 

(1)  stnp.  sheet  and  miscellaneous  products    

(I)  Electroplating  

(J)  Fume  scrubbers 

Acid  pickling  alkaline  cleaning   hot  coating   other  

(k)  Absorber  vent  scrubber  hydrochloric  acid  regeneration 


0.0125 
0  150 
0.045 
0.200 

0.146 
0.204 

0.350 
260 

3  12.58 
384.04 


0.00626 
0.0752 
0.0226 
0.100 

0.0626 
0.0876 

0.150 

231 

35.39 
335.86 


Pollutant  oil  &  grease 


Maximum  daily ' 


Maximum  month- 
ly avg.' 


(a)  Salt  bath  descalmg-oxidizing 

(1|  batch  sheet  and  plate  

(2)  batch,  rod  ..... 

(3)  batch,  pipe  and  tubes  .*..., 

(4)  continuous  

(b)  Salt  bath  descaling-reducing 

(1 )  batch  

(2)  continuous    

(0  Acid  pickling-sulfunc'': 

(1)  rod  coil 

(2)  bar  billet,  bloom  „ 

(3)  stnp,  sheet  and  plate  

i4)  pipe,  tubes  and  other  products  

(di  Acid  pickling-hydrochionc -' 

ill  rod,  coil  

i2i  strip   sheet  and  plate  

i3)  pipe  lubes  and  other  products  

lei  Acid  pickling-combination  ■•: 

iDrod  coil  

(2)  bar   billet,  bloom   

(3)  stnp  sheet  and  plate-continuous 

(4)  strip  sheet  and  plate-batch         

(5)  pipe  tubes  and  other  products    

(f)  Cold  rolling  mills 

111  recirculation-single  stand     

(2)  recirculation-multiple  stands  

(3|  combination  

(4)  direct  application-single  stand     

i5)  direct  application-muit   stands     

(g)  Alkaline  cleaning: 

(1)  batch  

(2)  continuous  

(h)  Hot  coating   galvanizing,  teme,  other  metals 

(1 1  strip  sheet  and  miscellaneous  products    

II)  Electroplating  

Ij/  Fume  scrubbers 

Acid  pickling   alkaline  cleaning   hot  coating,  other    

(k)  Absorber  vent  scrubber,  hydrochloric  acid  regeneration 


NA 
NA 
NA 
NA 

NA 
NA 

0 
0 
0 
0 


0 
0 
0, 

0 
0 
0 
0 
0 

0 
0 
0. 
0 
0 

0 
0 

0 
2  52 

35 
335 


0700 
0226 
0450 
125 

123 

0700 

256 

128 

0576 

376 

115 

193 

00104 

0522 

0626 

0188 

0834 

0626 
0876 

150 


39 
86 


NA 
NA 
NA 
NA 

NA 
NA 

0.0234 
0.00750 
0.0150 
0.0418 

00408 
0.0234 
0.0852 

0.0426 
0.0192 
0  125 
0  0384 
0.0644 

0000418 

000208 

0.0250 

0.00752 

0.0334 

00208 
0  0292 

0  0500 
Z26 

31  76 
3  11  99 


'  Pounds  per  ton  of  product  tor  all  operations  except  electroplating  tume  scrubbers,  and  adsorber  vent  scrubbers. 

2  The  values  are  expressed  in  milligrams  per  liter  lor  this  operation 

3  The  values  are  expressed  m  pounds  per  day  tor  this  operation 

■•The  limitations  for  oil  and  grease  shall  be  applicable  when  acid  pickling  wastewaters  are  treated  v^^ith  cold  rolling  wastewaters 
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§  420.63    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  ttie  application  of 
the  best  control  technology  for 
conventional  pollutants  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT):  The  limitations  shall  be  the  same 
as  those  specified  for  conventional 
pollutants  (which  are  defined  in  40  CFR 
401.16)  in  §420.62  of  this  subpart  for 


the  best  practicable  control  technology 
currently  available  (BPT). 

§  420.64    Effluent  limitations  attainable  by 
the  application  of  the  best  available  control 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT). 

(a)  Ammonia  (as  Nj  (1)  Stainless 
Steel.  The  following  effluent  limitations 
apply  to  discharges  in  the  stainless 
steels  segment  for  each  operation  as 

Effluent  Limitations  (BAT) 


applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  account  for 
uru-egulated  process  wastewaters  and 
non-process  wastewaters  [e.g..  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 
and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


Maximum  dally  ^ 


Maximum  month- 
ly avg  ' 


(i)  Acid  pickling  and  other  descaling: 

(A)  bar,  billet  

(B)  pipe,  tube 

(C)  plate 

(D)  strip,  sheet 

(11)  Wet  air  pollution  control  devices: 

(A)  fume  scrubbers 

'  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers. 
2 The  values  are  expressed  in  pounds  per  day  for  this  operation. 


0.0437 
0  146 
000665 

0  133 

24  109 


00287 
00960 
000436 
0  0873 

2  2  69 


(b)  Chromium  (VI).  (1)  Carbon  and 
Alloy  Steel.  The  following  effluent 
limitations  apply  to  discharges  in  the 
carbon  and  alloy  steels  segment  for  each 
operation  as  applicable.  Increased  mass 
discharges  may  be  provided  by  the 
permit  authority  on  a  site-specific  basis 
to  account  for  unregulated  process 
wastewaters  and  non-process 


wastewaters  [e.g.,  oily  wastewater  from 
hot  forming  mill  basements  and  roll 
shops,  tramp  oils  from  mill  oil 
collection  systems,  utility  wastewaters, 
groundwater  remediation  wastewaters], 
but  only  to  the  extent  such  flows  are  co- 
treated  with  process  wastewaters 
regulated  by  this  subpart  and  generate 
an  increased  effluent  volume.  Such 

Effluent  Limitations  (BAT) 


increased  mass  discharges  shall  be 
calculated  as  a  percentage  increase  of 
the  mass  discharge  otherwise  applicable 
on  the  basis  of  the  increased  effluent 
volume.  The  effluent  limitations  for 
chromium  (VI)  shall  be  applicable  only 
when  chromium  (VI)  is  present  in 
untreated  wastewaters  as  a  result  of 
process  or  other  operations. 


I 


(i)  Acid  pickling — hydrochloric: 

(A)  bar,  billet,  rod,  coil  

(B)  pipe,  tube 

(C)  plate 

(D)  strip,  sheet 

(li)  Acid  pickling — sulfuric: 

(A)  bar,  billet,  rod,  coil  

(B)  pipe,  tube 

(C)  plate 

(D)  strip,  sheet 

(ill)  Acid  regeneration: 

(A)  fume  scrubbers 

(iv)  Alkaline  cleaning: 

(A)  pipe,  tube 

(B)  strip,  sheet 

(v)  Cold  forming: 

(A)  direct  application-single  stand  

(B)  direct  application-multiple  stands 

(C)  recirculation-single  stand  

(D)  recirculation-multiple  stands 

(E)  combination-multiple  stand 

(vi)  Continuous  annealing  lines  


Maximum  daily ' 


Maximum  month- 
ly avg  ' 


0  0000508 
0000106 
0.0000363 
00000518 

0  0000290 
00000518 
000000363 
00000238 

200149 

0  00000207 
00000363 

0.00000031 1 

00000285 

0000000104 

0.00000259 

00000148 

000000207 


0  0000463 
0  0000963 
0  00000330 
000000472 

0  0000264 
00000472 
0  00000330 
0  0000217 

200136 

0  00000189 
00000330 

0  000000283 
0  0000260 
0000000944 
0  00000236 
0.0000135 
0  00000189 
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Effluent  Limitations  (BAT) — Continued 


Maximum  daily ' 


Maximum  month- 
ly avg.' 


(vii)  Electroplating 

(A)  plate  

(B)  strip,  sheet   tin,  chromium  

(C)  stnp.  sheet  zinc  other  metals    

(viii)  Hot  coating 

(A)  galvanizing   terne  and  other  metals  

(IX)  Wet  air  pollution  control  devices 

(A)  fume  scrubbers  

'  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers. 
^The  values  are  expressed  in  pounds  per  day  for  this  operation 


0.00000363 

0.000114 

0.0000570 

0.0000570 

2  0  00224 


0.00000330 

0.000104 

0.0000519 

0.0000519 

2  0.00204 


(2)  Stainless  Steel.  The  following 
effluent  limitations  apply  to  discharge.s 
in  the  stainless  steels  segment  for  t-ai^h 
operation  as  applicable  Increased  mass 
discharges  may  be  provided  bv  the 
permit  authority  on  a  site-specific  basis 
to  account  for  unregulated  process 
wastewaters  and  non-process 


wastewaters  (f  g  .  oilv  wastewater  from 
hot  forming  mill  basements  and  roll 
shops,  tramp  oils  from  mill  oil 
collectum  systems,  utility  wastewaters, 
groundwater  remediation  wastewaters), 
hut  only  to  the  extent  such  flows  are  co- 
treated  with  process  wastewaters 
regulated  b\  this  subpart  and  generate 

Effluent  Limitations  (BAT) 


an  increased  effluent  volume.  Such 
increased  mass  discharges  shall  be 
calculated  as  a  percentage  increase  of 
the  mass  discharge  otherwise  applicable 
on  the  basis  of  the  increased  effluent 
volume. 


Maximum  daily ' 


Maximum  month- 
ly avg/i 


(i)  Acid  pickling  and  other  descaling: 

lAi  bar  billet  

iB)  pipe  tube     

iC)  plate  

(Di  stnp  sheet   .'. 

(II)  Acid  regeneration 

(A)  fume  scrubbers   

(ill)  Alkaline  cleaning. 

lAi  pipe  tube     

(B  )  stnp   sheet  

tiv)  Cold  forming 

lA)  direct  application-single  stand    

(Bi  direct  application-multiple  stands  

iC)  recirculation-single  stand    

iD)  recirculation-multiple  stands  

(E)  combination-multiple  stand  

(V)  Continuous  annealing  

(vi)Wet  air  pollution  control  devices: 

lA)  fume  scrubbers  

'  Pounds  per  ton  of  product  tor  all  operations  except  fume  scrubtDers 
■"The  values  are  expressed  m  pounds  per  day  for  this  operation 


0.000318 
0.00107 
00000484 
0000969 

20.199 

0.0000277 
0.00346 

0.0000484 

0.000381 

0  00000415 

00000221 

0.000198 

00000277 

2  0  0299 


0.000196 
0.000655 
0.0000298 
0.000595 

20.122 

0.0000170 
0  00213 

0.0000298 

0.000234 

000000255 

0.0000136 

0.000122 

0.0000170 

20.0184 


(c)  Chromium  (1)  Carbon  and  Allov 
Steel  The  following  effluent  limitations 
apply  to  discharges  in  the'  carbon  and 
alloy  steels  segment  for  each  operation 
as  applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  account  for 
unregulated  process  wastewaters  and 
non-process  wastewaters  (e  »..  tulv 


wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 
and  generate  an  increased  effluent 
volume  Such  increased  mass  discharges 

Effluent  Limitations  (BAT) 


shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume.  The  effluent 
limitations  for  chromium  shall  be 
applicable  only  when  chromium  is 
present  in  untreated  wastewaters  as  a 
result  of  process  or  other  operations. 


Maximum  daily  ^ 


Maximum  month- 
ly avg.^ 


(i)  Acid  pickling — hydrochlonc: 

(A)  Ijar.  billet,  rod  coil 

(B)  pipe  tut>e     

(C)  plate  


0.000227 
0.000472 
0.0000162 


0.000117 
0.000243 
0.00000834 
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Effluent  Limitations  (BAT) — Continued 


I 


Maximum  daily ' 


Maximum  month- 
ly avg  ' 


(D)  strip,  sheet 

(ii)  Acid  pickling — sulfuric: 

(A)  bar,  billet,  rod,  coil  

(B)  pipe,  tube 

(C)  plate 

(D)  strip,  sheet 

(ill)  Acid  regeneration: 

(A)  fume  scrubljers 

(Iv)  Alkaline  cleaning: 

(A)  pipe,  tube 

(B)  strip,  sheet 

(v)  Cold  forming: 

(A)  direct  application-single  stand  

(B)  direct  application-multiple  stands  

(C)  recirculation-single  stand 

(D)  recirculation-multiple  stands 

(E)  combination-multiple  stand 

(vi)  Continuous  annealing  lines  

(vii)  Electroplating: 

(A)  plate  

(B)  strip,  sheet:  tin,  chromium  

(C)  strip,  sheet:  zinc,  other  metals  

(viii)  Hot  coating: 

(A)  galvanizing,  teme  and  other  metals  

(ix)  Wet  air  pollution  control  devices: 

(A)  fume  scrubbers 

^  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers. 
2 The  values  are  expressed  in  pounds  per  day  for  this  operation. 


0.0000231 

0.000130 
0.000231 
00000162 
0.000106 

200666 

0.00000925 
0.000162 

0  00000139 

0.000127 

0.000000463 

0.0000116 

0.0000662 

0.00000925 

0.0000162 
0.000509 
0  000255 

0.000255 

2  0  00999 


00000119 

00000668 
0  000119 
000000834 
00000548 

2  0.0343 

0  00000477 
0.0000834 

0.000000715 

00000656 

0  000000238 

0.00000596 

00000341 

0.00000477 

000000834 

0.000262 

0000131 

0.000131 

20.00515 


(2)  Stainless  Steel.  The  following 
effluent  limitations  apply  to  discharges 
in  the  stainless  steels  segment  for  each 
operation  as  applicable.  Increased  mass 
discharges  may  be  provided  by  the 
permit  authority  on  a  site-specific  basis 
to  account  for  unregulated  process 
wastewaters  and  non-process 


wastewaters  (e.g.,  oily  wastewater  from 
hot  forming  mill  basements  and  roll 
shops,  tramp  oils  from  mill  oil 
collection  systems,  utility  wastewaters, 
groundwater  remediation  wastewaters), 
but  only  to  the  extent  such  flows  are  cp- 
treated  with  process  wastewaters 
regulated  by  this  subpart  and  generate 

Effluent  Limitations  (BAT) 


an  increased  effluent  volume.  Such 
increased  mass  discharges  shall  be 
calculated  as  a  percentage  increase  of 
the  mass  discharge  otherwise  applicable 
on  the  basis  of  the  increased  effluent 
volume. 


Maximum  daily  ^ 


Maximum  month- 
ly avg.^ 


(i)  Acid  pickling  and  other  descaling: 

(A)  bar,  billet  

(B)  pipe,  tube 

(C)  plate 

(D)  strip,  sheet 

(il)  Acid  regeneration: 

(A)  fume  scrubt)ers 

(ill)  Alkaline  cleaning: 

(A)  pipe,  tube 

(B)  strip,  sheet 

(iv)  Cold  forming: 

(A)  direct  application-single  stand  

(B)  direct  application-multiple  stands  

(C)  recirculation-single  stand 

(D)  recirculation-multiple  stands 

(E)  combination-multiple  stand 

(v)  Continuous  annealing 

(vi)  Wet  air  pollution  control  devices: 

(A)  fume  scnjbbers 

1  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers. 
2 The  values  are  expressed  in  pounds  per  day  for  this  operation. 


0.000500 

0.000280 

0.00167 

0000939 

0.0000760 

00000427 

000152 

0000854 

0313 

20  176 

00000434 

00000244 

000543 

000305 

00000760 

00000427 

0000597 

0000335 

0-00000652 

0.00000366 

0.0000348 

00000195 

0.000311 

0000174 

00000434 

00000244 

^0.0469 


2  0  0263 
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(d)  Fluoride  (1)  Stainless  Steel  The 
following  effluent  limitations  apply  to 
discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable  Increased  mass  discharges 
mav  be  provided  by  the  permit  authority 
on  a  site-specific  basis  [o  account  for 
unregulated  process  wastevvaters  and 


non-process  wastewaters  {e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Effluent  Limitations  (BAT) 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


Maximum  daily ' 


Maximum  month- 
ly avg.' 


(I)  Acid  pickling  and  other  descaling 

(A)  bar  billet  

(B)  pipe  tutDe  

(Ci  plate  

(D)  strip  sheet  

(II)  Wet  air  pollution  control  devices; 

(Ai  fume  scrubbers  

■  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers 
•■'  The  values  are  expressed  m  pounds  per  day  for  this  operation 


00446 

0.0356 

0  149 

0.119 

000679 

0.00542 

0  136 

0  108 

24.19 


23.34 


(e)  Lead.  (1)  (Mrbon  aiui  .Allov  Stet'l 
The  following  effluent  limitations  appK 
to  discharges  in  the  carbon  and  allu\ 
steels  segment  for  each  operation  as 
applicable.  Increased  mass  discharges 
mav  be  pro\  ided  by  the  permit  authorit\ 
on  d  site-specific  basis  to  account  for 
unregulated  process  wastewaters  and 


nim-prncess  wastewaters  (e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Effluent  Limitations  (BAT) 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


(I)  Acid  pickling — hydrochlonc: 

(Ai  bar  billet,  rod  coil     ." 

(B)  pipe  tube  

(C)  plate  

(Di  stnp   sheet 

(II)  Acid  pickling — sulfuric 

(A)  bar  oiHet.  rod  coil  

(B)  pipe  tube  

(C)  plate  

(D)  stnp  sheet  

(III)  Acid  regeneration 

(A)  fume  scrubbers  

(IV i  Alkaline  cleaning 

(A)  pipe  tube  

(B)  stnp   sheet  

(V)  Cold  forming 

|A)  direct  application-single  stand  

(B)  direct  application-multiple  stands     

(C)  recirculation-single  stand  '. 

(D)  recirculation-multiple  stands      

(E)  combination-multiple  stand       

(VI)  Continuous  annealing  lines    

iviij  Electroplating 

(A)  plate  

(B)  stnp,  sheet  tin,  chromium       

(C)  stnp  sheet  zmc  other  metals 

(viill  Hot  coating 

(A)  galvanizing,  terne  and  other  metals  

(IX)  Wet  air  pollution  control  devices 

lA)  fume  scrubbers  

'  Pounds  per  ton  of  product  tor  all  operations  except  fume  scrubbers 
-^The  values  are  expressed  in  pounds  per  day  tor  this  operation 


Maximum  daily' 

Maximum  month 
ly  avg.' 

0.000596 

0.00031 1 

0.00124 

0.000647 

0  0000426 

0.0000222 

0  00609 

0  0000317 

0.000341 

0.000178 

0.000609 

0.000317 

0.0000426 

0.0000222 

0.000280 

0.000146 

20  175 

20.913 

0.0000243 

0.0000127 

0.000426 

0000222 

000000365 

0.00000190 

0000335 

0.000174 

0.00000122 

0.00000634 

00000304 

0.0000159 

0.000174 

0.0000907 

0.0000243 

0.0000127 

0.0000426 

0.0000222 

0.000134 

0.000698 

0000669 

0.000349 

0000669 

0.000349 

2  0.026396 

2  0.0137 
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(f)  Nickel.  (1)  Stainless  Steel.  The 
following  effluent  limitations  apply  to 
discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  account  for 
uiu'egulated  process  wastewaters  and 


non-process  wastewaters  [e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Effluent  Limitations  (BAT) 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


I 


(I)  Acid  pickling  and  other  descaling: 

(A)  bar,  billet  

(B)  pipe,  tube 

(C)  plate 

(D)  strip,  sheet 

(II)  Acid  regeneration: 

(A)  fume  scrubbers 

(iii)  Alkaline  cleaning: 

(A)  pipe,  tube 

(8)  strip,  sheet  

(iv)  Cold  forming: 

(A)  direct  applk:ation-single  stand 

(8)  direct  application-multiple  stands 

(C)  recirculation-single  stand 

(D)  recirculation-multiple  stands 

(E)  combination-multiple  stand 

(v)  Continuous  annealing 

(vi)  Wet  air  pollution  control  devices: 
(A)  fume  scrubbers 


Maximum  daily ' 


Maximum  month- 
ly avg  ' 


0.000147 
0000494 
0  0000224 
0  000449 

2  0.0923 

0.0000128 
20.00160 

0  0000224 

0.000176 

0.00000192 

00000103 

0  0000917 

0.0000128 

20.0138 


0000104 
0000347 
00000158 
0  000315 

200649 

0  00000901 
2000113 

0  0000158 
0000124 
000000135 
0  00000721 
00000644 
0  00000901 

2  0  00973 


'  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers. 
2  The  values  are  expressed  in  pounds  per  day  for  this  operation. 


(g)  Zinc.  (1)  Carbon  and  Alloy  Steel. 
The  followring  effluent  limitations  apply 
to  discharges  in  the  carbon  and  alloy 
steels  segment  for  each  operation  as 
applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  accoimt  for 
unregulated  process  wastewaters  and 

I 


non-process  wastewaters  [e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Effluent  Limitations  (BAT) 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


Maximum  daily ' 


Maximum  month- 
ly avg  ' 


(i)  Acid  pickling — hydrochloric: 

(A)  bar,  billet,  rod,  coil  

(8)  pipe,  tut)e  

(C)  plate 

(D)  strip,  sheet 

(i)  Acid  pickling — sulfuric: 

(A)  bar,  billet,  rod,  coil  

(8)  pipe,  tube 

(C)  plate 

(D)  strip,  sheet 

(11)  Acid  regeneration: 

(A)  fume  scrubbers 

(iii)  Alkaline  cleaning: 

(A)  pipe,  tube 

(B)  strip,  sheet  

(iv)  Cold  forming; 

(A)  direct  applk:ation-single  stand  .... 

(B)  direct  applk:ation-multiple  stands 

(C)  recirculation-single  stand 

(D)  recirculation-multiple  stands 

(E)  combination-multiple  stand 

(v)  Continuous  annealing 

(vii)  Electroplating: 


0000637 
0.00133 
0.0000455 
0.0000650 

0000364 
0000650 
0.0000455 
0  000299 

20  187 

0  0000260 
0000455 

0.00000390 

0000357 

000000130 

0.0000325 

0000186 

0.0000260 


0000262 
0  00546 
00000187 
00000267 

0  000150 
0000267 
00000187 
0  000123 

i  0  0770 

0  0000107 
0  000187 

0  00000160 

0000147 

0  00000535 

00000134 

00000765 

0.0000107 
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Effluent  Limitations  (BAT) — Continued 


Maximum  daily  ^ 


Maximum  month- 
ly avg.' 


(A)  plate  

(B)  stnp,  sneet  tin,  chromium        

(C)  stnp,  sheet  zinc,  other  metais  

(viii)  Hot  coating 

(A)  galvanizing,  terne  and  other  metals 
(ix)  Wet  air  pollution  control  devices 
(A)  fume  scrubbers 


'  Pounds  per  ton  of  product  tor  all  operations  except  fume  scrubtsers 
^The  values  are  expressed  m  pounds  per  day  for  this  operation 


00000455 

000143 

0.000715 

0.000715 

2  0.0281 


0.0000187 

0000588 

0.000294 

0.000294 

200116 


§420.65    New  Source  Performance 
Standards  (NSPS). 

New  sources  subject  to  this  subpart 
must  achieve  the  follovving  new  source 
performance  standards  (NSPS),  as 
applicable. 

fa)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [insert 
date  10  years  prior  to  the  date  that  is  60 
days  after  the  publication  date  of  the 
final  rule}  and  before  [insert  date  that  is 
60  days  after  the  publication  date  of  the 
final  rule!  must  continue  to  achieve  the 
applicable  standards  specified  in  the 
2000  version  of  §§  420  84,  420  94. 
420.104.  420.114.  and  420  124   toxic 
and  nonconventional  pollutants,  those 


standards  shall  not  apply  after  the 
expiration  of  the  applicable  time  period 
specified  in  40  CFR  122.29(d)(1); 
thereafter,  the  source  must  achieve  the 
applicable  standards  specified  in 
§420.64 

(b)  The  following  standards  apply 
with  respect  to  each  new  source  that 
commences  construction  after  [insert 
date  that  is  60  days  after  the  publication 
date  of  the  final  rule] 

(1)  Total  Suspended  Solids,  (i)  Carbon 
and  Alloy  Steel  The  following 
performance  standards  apply  to 
discharges  in  the  carbon  and  alloy  steels 
segment  for  each  operation  as 
applicable  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 

Performance  Standards  (NSPS) 


on  a  site-specific  basis  to  account  for 
unregulated  process  wastewaters  and 
non-process  wastewaters  (e,g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 
and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


Maximum  daily ' 

ly  avg.' 

0.0566 

0.0308 

0.118 

00641 

0.00405 

0.00220 

000578 

0.00314 

0.0324 

0.0176 

0.0578 

0.0314 

000405 

0.00220 

00266 

0.0145 

2  16.6 

29.05 

0.00231 

0.00126 

0.0405 

0.0220 

0.000347 

0.000189 

0.0318 

0.0173 

0.000116 

0.0000628 

000289 

0.00157 

0  0165 

000899 

0.00231 

0.00126 

0.00405 

0.00220 

0.127 

0.0691 

0.0636 

00346 

0.0636 

0.0346 

2  2  50 

2  1  36 

I)  Acid  picKling — hydrochionc: 

(A)  bar  billet  rod,  coil  

(B)  pipe  tut>e  

(C)  plate         

(D)  stnp  sheet 

ii)  Acid  picKling — sulfunc 

(A)  bar  billet,  rod.  coil    

(B)  pipe  tut)6  

(C)  plate  

(D)  stnp  sheet       

III)  Acid  regeneration 

(A)  fume  scrubbers  

IV)  Alkaline  cleaning 

(A)  pipe,  tube         

(B  )  stnp,  sheet      

V)  Cold  forming 

(A)  direct  application-Single  stand  

(B)  direct  application-multiple  stands    

(C)  recirculation-single  stand  

(D)  recirculation-multiple  stands   

(E)  combination-multiple  stand  

vi)  Continuous  annealing  lines 
VII)  Electroplating 

(A)  plate         : 

(B)  stnp  sheet  tin,  chromium         

(C)  stnp   sheet   zinc   other  metals  

viJi)  Hot  coating 

(A)  galvanizing  terne  and  other  metals  

IX)  Wet  air  pollution  control  devices 

(A)  fume  scrubt>ers  

■'  Pounds  per  ton  of  product  for  all  op)erations  except  fume  scrubbers 
2  The  values  are  expressed  in  pounds  per  day  for  this  operation 


( 

(VII) 
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(ii)  Stainless  Steel.  The  following 
performance  standards  apply  to 
discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  account  for 
unregulated  process  wastewaters  and 


non-process  wastewaters  (e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Performance  Standards  (NSPS) 


and  generate  an  increased  effluent 
volxune.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


(A)  Acid  pickling  and  other  descaling: 

(1)bar,  billet  

(2)  pipe,  tube  

(3)  plate  .: 

(4)  strip,  sheet  

(B)  Acid  regeneration: 

(1)  fume  scnjbbers  

(C)  Alkaline  cleaning: 

(1)  pipe,  tube  

(2)  strip,  sheet  

(D)  Cold  forming: 

(1)  direct  application-single  stand  

(2)  direct  applksition-multiple  stands 

(3)  recirculatkMi-single  stand  

(4)  recirculation-multiple  stands  

(5)  combination-multiple  stand  

(E)  Continuous  annealing 

(F)  Wet  air  pollution  control  devices: 

(1)  fume  scrut)bers  

^  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers. 
2 The  values  are  expressed  in  pounds  per  day  for  this  operation. 


Maximum  daily  ^ 


0.0242 
0.0809 
0.00368 
0.0735 


215.1 

0.00210 
0.263 

0.00368 

00289 

0.000315 

0.00168 

0.0150 

0.00210 

2  2.27 


Maximum  month- 
ly avg.i 


0.0121 
0.0406 
0.00184 
0.0369 

27.59 

0.00105 
0.132 

0.00184 

0.0145 

0.000158 

0000843 

0.00754 

000105 

21  14 


(2)  Oil  &■  Grease,  (i)  Carbon  and  Alloy 
Steel.  The  following  performance 
standards  apply  to  discharges  in  the 
carbon  and  alloy  steels  segment  for  each 
operation  as  applicable.  Increased  mass 
discharges  may  be  provided  by  the 
permit  authority  on  a  site-specific  basis 
to  account  for  unregailated  process 

I 


wastewaters  and  non-process 
wastewaters  (e.g.,  oily  wastewater  from 
hot  forming  mill  basements  and  roll 
shops,  tramp  oils  from  mill  oil 
collection  systems,  utility  wastewaters, 
groundwater  remediation  wastewaters). 
but  only  to  the  extent  such  flows  are  co- 
treated  with  process  wastewaters 

PERFORMANCE  STANDARDS  (NSPS) 


regulated  by  this  subpart  and  generate 
an  increased  effluent  volume.  Such 
increased  mass  discharges  shall  be 
calculated  as  a  percentage  increase  of 
the  mass  discharge  otherwise  applicable 
on  the  basis  of  the  increased  effluent 
volume. 


Maximum  daily  ^ 


Maximum  month- 
ly avg.'' 


(A)  Acid  pickling — hydrochloric: 

(1)  bar,  billet,  rod,  coil  

(2)  pipe,  tube  

(3)  plate  

(4)  strip,  sheet  

(B)  Acid  pickling — sulfuric: 

(1)  bar,  billet,  rod,  coil  

(2)  pipe,  tube  

(3)  plate  

(4)  strip,  sheet  

(C)  Acid  regeneration: 

(1)  fume  scmbt)ers  

(D)  Alkaline  cleaning: 

(1)  pipe,  tube  

(2)  strip,  sheet  

(E)  Cold  forming: 

(1)  direct  application-single  stand  ... 

(2)  direct  application-multiple  stands 

(3)  recirculation-single  stand  

(4)  recirculation-multiple  stands  

(5)  combination-multiple  stand  

(F)  Continuous  annealing  lines 

(G)  Electroplating: 


0.0307 
0.638 
0.00219 
0.00313 

0.0175 
0.0313 
000219 
0.0144 

29.01 

0.00125 
0.0219 

0.000188 

0.0172 

0.0000626 

0.00156 

0.0895 

0.00125 


0.0274 
0.0571 
0.00196 
0.00280 

0.0157 
0.0280 
0.00196 
0.0129 

2  8  07 

0.00112 
00196 

0000168 

0.0154 

0.0000560 

0.00140 

0.00801 

0.00112 
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Performance  Standards  (NSPS) — Continued 


Maximum  daily  ^ 


Maximum  month- 
ly avg.' 


{1)  stnp.  sheet  tin,  chromium    

(2)  stnp,  stieet  zinc,  other  metals 

(3)  plate  

(H)  Hot  coating: 

(1)  galvanizing,  teme  and  other  metals 
(I)  Wet  air  pollution  control  devices 

(1)  tume  scrubbers  


0  00219 

0.0688 

0.0344 

0.0344 

2  1.35 


0.0196 
0.0616 
0.0308 

0.0308 

2  1.21 


'  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers 
2  The  values  are  expressed  in  pounds  per  day  for  this  operation 


(ii)  Stainless  Steel.  The  following 
performance  standards  apply  to 
discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  account  for 
unregulated  process  wastewaters  and 


non-process  wastewaters  (e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Performance  Standards  (NSPS) 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


(A)  Aod  pickling  and  other  descaling 

(1)  bar,  billet    

(2)  pipe,  tube    

(3)  plate  

(4)  stnp.  sheet  

(B)  Acid  regeneration 

(1)  fume  scrubbers  

(C)  Alkaline  cleaning: 

(1)  pipe,  tut)e  •. 

(2)  strip,  sheet  

(D)  Cokj  forming 

(1)  direct  application-single  stand    ... 

(2)  direct  application-multiple  stands 

(3)  rearculation-single  star>d 

(4)  recirculation-multipte  stands 

(5)  comtMnation-multiple  stand 

(E)  Continuous  annealing  

(F)  Wet  air  pollution  control  devices' 

(1)  fume  scrubbers 


'  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers 
2  The  values  are  expressed  m  pounds  per  day  for  this  operation 


Maximum  daily  ^ 


0.0172 
0.0576 
000262 
0.0523 


2  10.8 

0.00149 
0  187 

0.00262 

0.0206 

0.000224 

000120 

0.0107 

0.00149 

*1.61 


Maximum  month- 
ly avg.i 


0.0136 
0.0456 
0.00207 
0.0414 

2  8.52 

0.00118 
0.148 

0.00207 

0.0163 

0.000177 

0.000947 

0.00846 

0.00118 

2  1.28 


(3)  Ammonia  as  l\'l.  (i)  Stamless 
Steel.  The  following  performance 
standards  apply  to  discharges  in  the 
stainless  steels  segment  for  each 
operation  as  applicable.  Increased  mass 
discharges  may  be  provided  by  the 
permit  authority  on  a  site-specific  basis 
to  account  for  unregulated  process 


wastewaters  and  non-process 
wastewaters  (e.g.,  oily  wastewater  from 
hot  forming  mill  basements  and  roll 
shops,  tramp  oils  from  mill  oil 
collection  systems,  utility  wastewaters, 
groundwater  remediation  wastewaters), 
but  only  to  the  extent  such  flows  are  co- 
treated  with  process  wastewaters 

Performance  Standards  (NSPS) 


regulated  by  this  subpart  and  generate 
an  increased  effluent  volume.  Such 
increased  mass  discharges  shall  be 
calculated  as  a  percentage  increase  of 
the  mass  discharge  otherwise  applicable 
on  the  basis  of  the  increased  effluent 
volume. 


Maximum  daily ' 


Maximum  month- 
ly avg.' 


(A)  Acid  pickling  and  other  descaling. 

(1)  bar,  billet    

(2)  pipe,  tutie  

(3)  plate        

(4)  stnp,  sheet 

(B)  Wet  air  pollution  control  devices 


0.0437 
0.146 
0.00665 
0.133 


0.0287 
0.0960 
0.00436 
0.0873 


Federal  Register /Vol.  65,  No.  249  /  Wednesday,  December  27,  2000  /  Proposed  Rules  82067 


Performance  Standards  (NSPS) — Continued 


Maximum  daily  ^ 


Maximum  month- 
ly avg  ' 


(1)  fume  scmbbers 


24.10 


2  2  69 


■  Pounds  per  ton  of  product  for  all  operations  except  fume  scrut>t)ers. 
2  The  values  are  expressed  in  pounds  per  day  for  this  operation. 


(4)  Chromium  (VI).  (i)  Carbon  and 
Alloy  Steel.  The  following  performance 
standards  apply  to  discharges  in  the 
carbon  and  alloy  steels  segment  for  each 
operation  as  applicable.  Increased  mass 
discharges  may  be  provided  by  the 
permit  authority  on  a  site-specific  basis 
to  account  for  unregulated  process 
wastewaters  and  non-process 


wastewaters  (e.g. ,  oily  wastewater  from 
hot  forming  mill  basements  and  roll 
shops,  tramp  oils  from  mill  oil 
collection  systems,  utility  wastewaters, 
groundwater  remediation  wastewaters), 
but  only  to  the  extent  such  flows  are  co- 
treated  with  process  wastewaters 
regulated  by  this  subpart  and  generate 
an  increased  effluent  volume.  Such 

Performance  Standards  (NSPS) 


increased  mass  discharges  shall  be 
calculated  as  a  percentage  increase  of 
the  mass  discharge  otherwise  applicable 
on  the  basft  of  the  increased  effluent 
volume.  The  performance  standards  for 
chromium  (VI)  shall  be  applicable  only 
when  chromium  (VI)  is  present  in 
untreated  wastewaters  as  a  result  of 
process  or  other  operations. 


I 


Maximum  daily  ^ 


Maximum  month- 
ly avg.^ 


(A)  Acid  pickling — hydrochtoric: 

(1)  bar,  billet,  rod,  coll  

(2)  pipe,  tube  

I  (3)  plate  

(4)  strip,  sheet  

(B)  Acid  pickling — sulfuric: 

(1)  bar,  billet,  rod,  coil  

(2)  pipe,  tube  

(3)  plate  

(4)  strip,  sheet  

(C)  Acid  regeneration: 

(1)  fume  scrubbers  

(D)  Alkaline  cleaning: 

(1)  pipe,  tube  

I   (2)  strip,  sheet  

(E)  Cold  forming: 

(1)  direct  applicatk>n-sing(e  stand  

(2)  direct  applk:ation-multiple  stands 

(3)  recirculation-single  stand  

(4)  recirculation-multlple  stands  

(5)  combination-multiple  stand  

(F)  Continuous  annealing  lines 

(G)  Electroplating: 

(1)  plate  

I   (2)  strip,  sheet:  tin,  chromium  

'   (3)  strip,  sheet:  zinc,  other  metals 

(H)  Hot  coating: 

(1)  galvanizing,  teme  and  other  metals 
(I)  Wet  air  pollution  control  devices: 

(1)  fume  scmbbers  


00000508 

00000463 

0.000106 

0.0000963 

0.00000363 

0.00000330 

000000518 

000000472 

0.0000290 

00000264 

0.0000518 

00000472 

000000363 

000000330 

00000238 

00000217 

200149 

200136 

0.00000207 

000000189 

0.0000363 

0.0000330 

0  000000311 

0  000000283 

00000285 

00000260 

0000000104 

0000000944 

0.00000259 

0.00000236 

0.0000148 

0.0000135 

0.00000207 

0  00000189 

000000363 

000000330 

0  000114 

0.000104 

0.0000570 

0  0000519 

00000570 

00000519 

2  0.00224 

2  0  00204 

'  Pounds  per  ton  of  product  for  all  operatk)ns  except  fume  scrubbers. 
2  The  values  are  expressed  in  pounds  per  day  for  this  operation. 


(ii)  Stainless  Steel.  The  following 
performance  standards  apply  to 
discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  accoimt  for 
unregulated  process  wastewaters  and 


non-process  wastewaters  (e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 


and  generate  an  increased  effluent 
vohxme.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 
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PhRFORMANCE  STANDARDS  (NSPS) 


Maximum  daily ' 


Maximum  month- 
ly avg  ' 


(A) 

(B) 
■  C) 

iD) 


(E) 
(F) 


Acid  picKling  and  other  descaling: 

(1)  bar,  billet    

(2)  pipe  tube    

(3)  plate  

(4)  strip   sheet        

Acid  regeneration 

!l)  fume  scrubbers  

Alkaline  cleaning 

(li  pipe  tube    

(2i  stnp  sheet  ■» 

Cold  forming 

(1)  direct  appiication-smgie  stand    ... 

(2)  direct  application-multiple  stands 
(31  recirculation-smgle  stand 

(4)  recirculation-multiple  stands 

(5)  combination-multiple  stand  

Continuous  annealing  

Wet  air  pollution  control  devices 

(1)  fume  scrubtiers 


'  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers. 
'The  values  are  expressed  in  pounds  per  day  for  this  operation 


0000318 

0  000196 

0.00107 

0  000655 

0  0000484 

0  0000298 

0000969 

0000595 

0  199 

20  122 

00000277 

0  0000170 

0.00346 

0.00213 

00000484 

0.0000298 

0000381 

0.000234 

0.00000415 

0.00000255 

0.0000221 

0.0000136 

0  000198 

0000122 

00000277 

00000170 

2  0  0299 


200184 


(5)  Chromium   (i)  Carbon  and  Allov 
Steel.  The  following  performanc  c 
standards  applv  to  discharoes  in  tlu' 
carbon  and  allnv  steels  segment  for  cac  h 
operation  as  applicable.  Increased  mass 
discharges  may  be  provided  bv  the 
permit  authontv  on  a  site-specific  bdsi> 
to  account  for  unregulated  process 
wastewaters  and  non-process 


wastewaters  (f.i,'  .  oilv  wastewater  from 
hot  forming  mill  basements  and  roll 
^hops,  tramp  nils  from  mill  oil 
collection  systems,  utility  wastewaters, 
groundwater  remediation  wastewaters). 
but  only  to  the  extent  such  flows  are  co- 
treated  with  process  wastewaters 
regulated  h\  this  subpart  and  generate 
an  increased  effluent  volume.  Such 

Performance  Standards  (NSPS) 


increased  mass  discharges  shall  be 
calculated  as  a  percentage  increase  of 
the  mass  discharge  otherwise  applicable 
on  the  basis  of  the  increased  effluent 
volume.  The  performance  standards  for 
chromium  shall  be  applicable  only 
when  chromium  is  present  in  untreated 
wastewaters  as  a  result  of  process  or 
other  operations. 


Maximum  daily ' 


Maximum  month- 
ly avg  ' 


(A)  Acid  pickling — hydrochloric: 

(Dbar  billet   rod   coil  

(2)  pipe,  tube  , 

(3)  plate  

(41  stnp   sheet      , 

(B)  Acid  pickimg — sulfunc: 

dlbar  billet  rod  coil  

(2)  pipe  tube  

(3)  plate  

(4|  stnp   sheet   

(C)  Acid  regeneration 

(1)  fume  scrubbers  

(D)  Alkaline  cleaning: 

(1 )  pipe  tube    

(2  )  stnp   sheet  

iD)  Cold  forming 

(1)  direct  application-smgie  stand   

(2)  direct  application-multiple  stands 

(3)  recirculation-single  stand  

(4)  recirculation-multiple  stands       

(5)  combination-multiple  stand        

(F)  Continuous  annealing  lines        

iG)  Electroplating 

( 1 )  plate  

(2)  strip,  sheet  tin,  chromium  

(3)  stnp   sheet  zmc,  other  metals   

(H)  Hot  coating 

(1)  galvanizing,  terne  and  other  melais   

(I)  Wet  air  pollution  control  devices: 

(1)  fume  scrubtiers  

'  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubt)ers 


0.000227 

0.000117 

0.000472 

0.000243 

00000162 

0.00000834 

00000231 

0.0000119 

0  000130 

0  0000668 

0.000231 

0  000119 

0  0000162 

0.00000834 

0000106 

0  0000548 

00666 

2  0.0343 

000000925 

000000477 

0000162 

0.0000834 

0.00000139 

0000000715 

0.000127 

0.0000656 

0000000463 

0.000000238 

00000116 

000000596 

0.0000662 

00000341 

000000925 

0.00000477 

0  0000162 

0.000509 

0.000255 

0  000255 

20.0010 


0.00000834 

0.000262 

0.000131 

0.000131 

2000515 
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2  The  values  are  expressed  in  pounds  per  day  for  this  operation. 


(ii)  Stainless  Steel.  The  following 
performance  standards  apply  to 
discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  account  for 
uru^gulated  process  wastewaters  and 


non-process  wastewaters  (e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Performance  Standards  (NSPS) 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


I 


1  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers. 
2 The  values  are  expressed  in  pounds  per  day  for  this  operation. 


Maximum  dally ' 


Maximum  month- 
ly avg^ 


(A)  Acid  pickling  and  other  descaling: 

(1^  bar,  billet  

(2)  pipe,  tube  

(3)  plate  

(4)  strip,  sheet  

(B)  Acid  regeneration: 

(1)  fume  scrubbers  

(C)  Alkaline  cleaning: 

(1)  pipe,  tube  - 

(2)  strip,  sheet  

(D)  Cold  fomning: 

(1)  direct  application-single  stand 

(2)  direct  application-multiple  stands 

(3)  recirculation-single  stand  

(4)  recirculation-multiple  stands  

(5)  combination-multiple  stand  

(E)  Continuous  annealing  

(F)  Wet  air  pollution  control  devices: 

(1)  fume  scmbbers 200459 


0000500 

0000280 

0.00167 

0000939 

0.OOOO760 

0.0000427 

0.00152 

0000854 

0.313 

20176 

0.0000434 

0  0000244 

0.00543 

000305 

0  0000760 

00000427 

0.000597 

0.000335 

0.00000652 

0.00000366 

00000348 

0.0000195 

0  000311 

0000174 

00000434 

00000244 

0.0469 

2  0  0263 

(6)  Fluoride,  (i)  Stainless  Steel.  The 
following  performance  standards  apply 
to  discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  account  for 
uiu-egulated  process  wastewaters  and 

I 


non-process  wastewaters  (e.g..  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Performance  Standards  (NSPS) 


(A)  Acid  pickling  and  other  descaling: 

(1)bar,  billet  

I  (2)  pipe,  tube  


(3)  plate 


(4)  strip,  sheet  

(B)  Wet  air  pollution  control  devices: 
(1)  fume  scrubbers  


^  Pounds  per  ton  of  product  for  all  operatkjns  except  fume  scmbbers. 
2  The  values  are  expressed  in  pounds  per  day  for  this  operation. 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


Maximum  daily ' 


Maximum  month- 
ly avg.' 


0.0446 
0  149 
000679 
0  136 

24.19 


00356 
0  119 
0  00542 
0  108 

^334 


(7)  Lead,  (i)  Carbon  and  Alloy  Steel. 
The  following  performance  standards 
apply  to  discharges  in  the  carbon  and 
alloy  steels  segment  for  each  operation 
as  applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  account  for 


unregulated  process  wastewaters  and 
non-process  wastewaters  (e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  onlv  to  the  extent 


such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 
and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
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applicable  on  the  basis  of  the  increased 
effluent  volume. 


Performance  Standards  (NSPS) 


Maximum  dally '' 


Maximum  month- 
ly avg.^ 


(A)  Acid  pickling — hydrochloric 

(1)bar,  billet,  rod  coil  

(2)  pipe  tube  

(3)  plate  

(4)  stnp  sheet  

(B)  Acid  pickling — sultunc 

(1)  bar  billet,  rod,  coil      

(2)  ptpe,  tube    

(3)  plate  

(4)  stnp.  sheet  

(C)  Acid  regeneration 

(1)  fume  scnjbbers  

(D)  Alkaline  cleaning 

(1)  pipe  tut>e    : 

(2)  stnp  sheet  

(E)  Cold  forming 

(1)  direct  application-single  stand  

(2)  direct  application-multiple  stands  

(3)  recirculation-single  stand  

(4)  recirculation-multiple  stands       

(5)  combination-multiple  stands       

(F)  Continuous  annealing  lines      

(G)  Electroplating 

(1)  stnp   sheet  tin,  chromium 

(2)  stnp  sheet  zinc,  other  metals  

(3)  plate 

(H)  Hot  coating 

(1)  galvanizing,  feme  and  other  metals  

(I)  Wet  air  pollution  control  devices, 

(1)  fume  scrubbers  

'  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers 
2  The  values  are  expressed  m  pounds  per  day  for  this  operation 


0000596 
0,00124 
00000426 
0.0000609 

0.000341 
0000609 
00000426 
0.000280 

^0.175 

0.0000243 
0.000426 

0.00000365 

0.000335 

0.00000122 

00000304 

0  000174 

00000243 

00000426 
.  0.00134 
0.000669 

0000669 

2  0  0263 


0.00031 1 
0.000647 
0.0000222 
0.0000317 

0.000178 
0.000317 
0.0000222 
0.000146 

2  0.0913 

0.0000127 
0.000222 

0.00000190 

0.000174 

0.000000634 

00000159 

0.0000907 

0.0000127 

00000222 

0000698 

0.000349 

0.000349 

20.0137 


(8)  \icke!  (i)  Stainless  Steel  The 
following  performance  standards  apph 
to  discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable  Increased  mass  discharges 
may  be  provided  by  the  permit  authoritv 
on  a  site-specific  basis  to  account  fur 
unregulated  process  wastewaters  and 


non-process  wastewaters  [e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Performance  Standards  (NSPS) 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


Maximum  daily  ^ 

ly  avg.' 

0,000147 

0,000104 

0,000494 

0.000347 

0.0000224 

0.0000158 

0.000449 

0.000315 

2  0.0923 

20.0649 

0.0000128 

0.00000901 

0.00160 

0.00113 

00000224 

0.0000158 

0.000176 

0000124 

0  00000192 

0.00000135 

0.0000103 

0.00000721 

0.0000917 

00000644 

0  0000128 

0.00000901 

(A)  Acid  pickling  and  other  descaling 

(1)  bar,  billet 

(2)  pipe,  tube    

(3)  plate  

(4)  stnp  sheet         

(B)  Acid  regeneration 

(1)  fume  scrubt)ers  

(C)  Alkaline  cleaning: 

11)  pipe,  tube    

(2)  stnp.  sheet  

(D)  Cold  forming 

(1)  direct  application-single  stand     ,, 

(2)  direct  application-multiple  stands 

(3)  recirculation-single  stand     

(4)  recirculation-multiple  stands  

(5)  combination-multiple  stand  

(E)  Continuous  annealing         

(F)  Wet  air  pollution  control  devces 
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Performance  Standards  (NSPS)— Continued 


Maximum  daily ' 


Maximum  month- 
ly avg,' 


(1)  fume  scrubbers 


0.01382 


0.009732 


1  Pounds  per  ton  of  prodtict  for  all  operations  except  fume  scmbbers. 

2  The  values  are  expressed  in  pounds  per  day  for  this  operation 


(9)  Zinc,  (i)  Carbon  and  Alloy  Steel. 
The  following  performance  standards 
apply  to  discharges  in  the  carbon  and 
alloy  steels  segment  for  each  operation 
as  applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  account  for 
unregulated  process  wastewaters  and 

I 


non-process  wastewaters  (e.g., 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groimdwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Performance  Standards  (NSPS) 


and  generate  an  increased  effluent 
voliune.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


(i)  Acid  pickling — hydrochloric; 

(A)  bar,  billet,  rod,  coil  

(B)  pipe,  tube 

(C)  plate 

(D)  strip,  sheet 

(ii)  Acid  pickling — sulfuric: 

(A)  bar,  billet,  rod,  coil  

(B)  pipe,  tube 

(C)  plate 

(D)  strip,  sheet 

(iji)  Acid  regeneration: 

(A)  fume  scrubbers 

(iv)  Alkaline  cleaning: 

(A)  pipe,  tube 

(B)  strip,  sheet  

(v)  Cold  forming: 

(A)  direct  applkation-single  stand  

(B)  direct  application-multiple  stands  .... 

(C)  recirculatton-single  stand 

(D)  recirculatton-multiple  stands 

(E)  combinatkin-multiple  stand 

(vi)  Continuous  annealing  lines  

(vii)  Electroplating: 

(A)  plate  

(B)  strip,  sheet:  tin,  chromium  

(C)  strip,  sheet:  zinc,  other  metals  

(vii I)  Hot  coating: 

(A)  galvanizing,  feme  and  other  metals 
(ix)  Wet  air  pollution  control  devices: 

(A)  fume  scmbbers 


Maximum  daily ' 

ly  avg.i 

0.000637 

0.000262 

0.00133 

0.000546 

00000455 

0.0000187 

00000650 

0.0000267 

0.000364 

0.000150 

0.000650 

0,000267 

0.0000455 

0,0000187 

0.000299 

0000123 

2  0.1872 

2  0  07702 

0.0000260 

00000107 

0.000455 

0000187 

0.00000390 

0.00000160 

0.000357 

0000147 

0.00000130 

0.000000535 

0,0000325 

0.0000134 

0.000186 

0.0000765 

00000260 

0  0000107 

00000455 

00000187 

000143 

0  000588 

0.000715 

0  000294 

0000715 

0  000294 

002812 

0.01162 

1  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers 

2  The  values  are  expressed  in  pounds  per  day  for  this  operation. 


I 

§  420.66    Pretreatment  Standards  for 
Existing  Sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 


I 


to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  part  403  and  achieve  the  following 

Pretreatment  Standards  (PSES) 


pretreatment  standards  for  existing 
sources. 

(a)  Salt  bath  descaling,  oxidizing. 

(1)  Batch,  sheet  and  plate. 


Pollutant 


Maximum  daily  ^ 


Maximum  month- 
ly avg  ■' 


Chromium 
Nickel  


0.00584 
0  00526 


000234 
0001752 


Pounds  per  ton  of  product. 
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(2)  Batch,  rod  and  wire. 

Performance  Standards  (PSES) 

Pollutant 

Maximum  dally  ^ 

Maximum  month- 
ly a  vg.' 

Chrofnium                

0  00350           1          0  001402 

Ntckel              

0.00316                     0  001052 

'  Pounds  per  ton  of  product 


(3)  Batch,  pipe  and  tube. 


Performance  Standards  (PSES) 


'  Pounds  per  Ion  of  product 


(4)  Continuous. 


Performance  Standards  (PSES) 


'  Pounds  per  ton  of  product 


(b)  Salt  bath  descahng,  reducing 


(1)  Batch. 

Performance  Standards  (PSES) 


Pollutant 

Maximum  daily ' 

Maximum  month- 
ly avg.^ 

Chromium  

0.01418 
0.01276 

0.00568 

Nickel      

0  00426 

Pollutant 

Maximum  daily  ^ 

Maximum  month- 
ly avg.' 

Chromium  

0.00276 
000248 

0  001102 

Nickel 

0  000826 

Pollutant 


Maximum  daily  ^ 


Maximum  month- 
ly avg  ' 


Chromium 

Nickel  


000272 
000244 


000108 
0000814 


'  Pounds  per  ton  of  product 


(2]  Continuous. 


Performance  Standards  (PSES) 


Pollutant 

Maximum  daily  ^ 

Maximum  moni 
ly  avg.^ 

11- 

Chromium  

0  0152 
0.01366 

000608 
0.00456 

Nickel       

Pounds  per  ton  of  product 


(c)  Sulfuric  acid  (spent  acid  solutmn.s  (1)  Rod.  wire,  and  coil, 

and  rinse  waters). 


Performance  Standards  (PSES) 


Pollutant 


Lead 
Zinc 


Pounds  per  ton  of  product 


Maximum  daily  ^ 


0.001052 
0.001402 


Maximum  month- 
ly avg.^ 


0000350 
0.000468 


(2)  Bar,  billet,  and  bloom. 

PERfORMANCE  STANDARDS  (PSES) 

- 

Pollutant 

Maximum  daily  ^ 

Maximum  month- 
ly avg  ' 

Lead                

0.000338 

00001126 

Zinc                                                   

0.000450 

0  0001502 
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(t,  and  bloona 

^  Pounds  per  ton  of  product. 

(3)  Strip,  sheet,  and  plate. 

Performance  Standards  (PSES) 

r.  II  .     .  11,    ~  „  M^\.  1      Maximum  month- 

Pollutant  Maximum  daily '  ,  , 

Lead  0.000676  0.000226 

Zinc 0.000902  0.000300 

1  Pounds  per  ton  of  product. 

(4)  Pipe,  tube,  and  other  products. 

Performance  Standards  (PSES) 

r-.  „  .     .  .1     „  „  ^„  1   1      Maximum  month- 

Pollutant  Maximum  daily '  ,  , 

Lead  0.001878  0  000626 

Zinc 000250  0.000834 

^  Pounds  per  ton  of  product. 

(5)  Fume  scrubber. 

Performance  Standards  (PSES)  ^ 

r,  „  .     .  »i-    _  „  ^„  I   1      Maximum  month- 

Pollutant  Maximum  daily  ^  .  , 

Lead  -       0.0810  0  0271 

Zinc  0.1080  0.0361 

^  Pounds  per  day. 

2  The  above  limitations  shall  be  applicable  for  each  fume  scrubber  associated  with  sulfuric  acid  pickling  operations 

(d)  Hydrochloric  acid  pickling  (spent  (1)  Rod.  wire,  and  coil. 

acid  solutions  and  rinse  waters). 

I  Performance  Standards  (PSES) 

_  ..  ..  J    ,  ,      Maximum  month- 

Pollutant  Maximum  daily'  |y  avg  ' 

Lead  I         0.00184  0  000614 

Zinc  ^^^^^^^^''^^^^^''^''ZZ^^Z'^^^^ZZZ''^'. I         0  00246  0  000818 

'  Pounds  per  ton  of  product. 

I 

(2)  Strip,  sheet,  and  plate. 

Performance  Standards  (PSES) 

„  ..  .1     _  _  ^„i  1      Maximum  month- 

Pollutant  Maximum  daily'  ly  avg' 

Lead  i         0.001052  0  000350 

Zinc    '^'''^'^'''''^'''Z^Z'. ' I  0.001402  0. 000468 

^  Pounds  per  ton  of  product. 
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(3)  Pipe,  tube,  and  other  products. 


Lead 
Zinc 


'  Pounds  per  ton  of  product 


Performance  Standards  (PSES) 


Poiiutani 


Maximum  daily'      Maximum  month- 
'  ly  avg  ' 


0.00384 
0  00510 


0.001276 
0.001702 


(4)  Funu'  scrubber. 


Lead 
Zinc 


Performance  Standards  (PSES)^ 


Poilulant 


Maximum  daily'      'Maximum  aionth- 
'  ly  avg.' 


00810 
0  1080 


'  Pounds  per  day 

-The  atxive  limitations  snan  oe  appucaDie  tor  each  tume  scrubt)er  associated  with  hydrochloric  acid  pickling  operations. 


00271 
0.0361 


(5)  .Acid  rPi^enerution  iabsnrher  \>'[it 
scrubber). 


Performance  Standards  (PSES)  ^ 


Pollutant 


Maximum  daily'      Ma^'^ium  month- 
'  ly  avg.' 


Lead 
Zinc 


0  539 
0719 


0.1802 
0.240 


'  Pounds  per  day 

-'The  above  'imitations  shaii  De  applicable  to  the  absorber  vent  scrubber  wastewater  associated  with  hydrochloric  acid  regeneration  plants. 


(e)  Combindtiiin  acid  pickling  (spent  (1)  Rud.  wire,  and  coil, 

dcid  solutKins  and  rinse  waters) 


Chromium 
Nickel 


'  Pounds  per  ton  of  product 


Performance  Standards  (PSES) 


Pollutant 


Maximum  daily'    ,  Maximum  rnonth- 
'  ly  avg.' 


000426 
0.00384 


0  001704 
0001276 


f2)  Bar,  billet,  and  blunm 


Chromium 
NicKei 


Pounds  pier  ton  of  product 


Performance  Standards  (PSES) 


Pollutant 


Maximum  daily'      Maximum  month- 
'  ly  avg.' 


0.001920 
0.001728 


0  000768 
0.000576 


(3]  Strip,  sheet,  and  plat-continunus 


Chromium 


Performance  Standards  (PSES) 


Pollutant 


Maximum  daily'      Maximum  nionth- 
'  ly  avg.' 


0.01252 


0.00500 
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Performance  Standards  (PSES)— Continued 


Pollutant 


Maximum  daily' 


Nickel 


0.01126 


Maximum  month- 
ly avg  ' 


0  00376 


'  Pounds  per  ton  of  product. 

I 

(4)  Strip,  sheet,  and  plate-batch. 


Performance  Standards  (PSES) 


Pollutant 


Maximum  daily' 


Maximum  month- 
ly avg  ' 


Chromium 
Nickel  


000384 
0.00346 


0  001536 
0.001152 


'  Pounds  per  ton  of  product. 


(5)  Pipe,  tube,  and  other  products. 
I 


Performance  Standards  (PSES) 


Pollutant 

Maximum  daily' 

rviaxiriiuiti  rnunin- 

ly  avg  ' 

Chromium  

0.00644 
0.00578 

0  00258 

Nickel  

0  001928 

'  Pounds  per  ton  of  product. 


(6)  Fume  scrubber. 


Performance  Standards  (PSES) 


Pollutant 

Maximum  daily' 

'  Maximum  month- 
ly avg  ' 

Chromium  

0 1802 

0  0719 

Nickel  

0  1617 

0  0539 

'  Pounds  per  day. 

^The  above  limitations  shall  be  applicat)le  to  each  fume  scrubber  associated  with  a  combination  acid  pickling  operation 


(f)  Cold  rolling. 


(1)  Recirculation-single  stand. 

Performance  Standards  (PSES) 


Pollutant 

Maximum  daily' 

Maximum  month- 
ly avg,' 

Chromium^  

0.0000418 
0.0000188 
0.0000376 
0.0000126 

0  0000168 

Lead  

0  0000062 

Nickel2  

0  0000126 

Zinc  

0  0000042 

'  Pounds  per  ton  of  product. 

2 The  limitations  for  chromium  and  nickel  shall  be  applicable  in  lieu  of  those  for  lead  and  zinc  when  cold  rolling  wastewaters  are  treated  with 
descaling  or  combination  acid  pickling  wastewaters. 


(2)  Recirculation-multiple  stands. 


Performance  Standards  (PSES) 


Pollutant 


Maximum  daily' 


Maximum  month- 
ly avg  ' 


Chromium^ 

Lead  

Nicke|2  


0000208 

0.0000836 

0.0000938 

0.0000312 

0.0001878 

00000626 

82076 
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Performance  Standards  (PSES) — Continued 


Pollutant 


.,  J    1  ,      Maximum  month- 

Maximum  daily'  ly  g^g  , 


Zinc 


0  0000626 


0.0000208 


'  Pounds  per  ton  of  product  .^     „  .       ,  .      .  j     .u 

^The  limitations  for  chromium  and  nickel  shall  t>e  applicable  in  lieu  of  those  for  lead  and  zinc  when  cold  rolling  wastewaters  are  treated  with 
descaling  or  combination  acid  pickling  wastewaters 


(3)  Combindtion. 


Performance  Standards  (PSES) 


Pollutant 


Maximum  daily ' 


Maximum  month- 
ly avg.' 


Chromium  2 

Lead    

Nicke|2  

Zinc 


0.00250 
0.001126 
000226 
0.000752 


0.001002 
0.000376 
0.000752 
0.000250 


'  Pounds  per  ton  of  product  .....  .  .      .  j      .w 

2  The  limitations  for  chromium  and  nickel  shall  be  applicable  in  lieu  of  those  for  lead  and  zinc  when  cold  rolling  wastewaters  are  treated  with 
descaling  or  combination  acid  pickling  wastewaters 


(4)  Direct  application-single  stand. 


Performance  Standards  (PSES) 


Pollutant 


Maximum  daily ' 


Maximum  month- 
ly avg.' 


Chromium  2 

Lead   

Nickel-  

Zinc 


0.000752 
0000338 
0000676 
0  000226 


0000300 
0.0001126 
0.000226 
0.0000752 


'  Pounds  per  ton  of  product 

2  The  limitations  for  chromium  and  nickel  shall  be  applicable  in  lieu  of  those  for  lead  and  zinc  when  cold  rolling  wastewaters  are  treated  with 
descaling  or  combination  acid  pickling  wastewaters 


(3)  Direct  application-multiple  stands. 


Performance  Standards  (PSES) 


Pollutant 


Maximum  daily ' 


Maximum  month- 
ly avg.' 


Chromium  2 

Lead  

Nicke|2  

Zinc 


0.00334 
0.001502 
0.0030 
0001002 


0.001336 
0.000500 
0.001002 
0.000334 


'  Pounds  per  ton  of  product 

2  The  limitations  for  chromium  and  nickel  shall  be  applicable  in  lieu  of  those  for  lead  and  zinc  when  cold  rolling  wastewaters  are  treated  with 
descaling  or  combination  acid  pickling  wastewaters 


(g)  Electroplating 

Pretreatment  Standards  (PSES) 

Pollutant 

Maximum 

daily ' 

Maximum  month- 
ly avg.' 

1 

2.77 
0.69 
398 
261 

1.71 

Lead                                                              

0.43 

Njickel                                                                         

2.38 

Zinc 

1  48 

'  Milligrams  per  liter 

. 
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(h)  Galvanizing,  teme  coating  and 
other  coatings. 


(1)  Strip,  sheet,  and  miscellaneous 
products. 

Performance  Standards  (PSES) 


I 


Pollutant 


Maximum  dally ' 


!  Maximum  month- 
I  ly  avg.i 


Chromium  (hexavalent)  ^ 

Lead  

Zinc  


0.000300 

0.00226 

0.00300 


0.0001002 

0.000752 

0001000 


'  Pounds  per  ton  of  product. 

2  The  limitations  for  hexavalent  chromium  shall  be  applicabie  only  to  galvanizing  operations  which  discharge  wastewaters  from  the  chromate 
rinse  step. 

I  ... 

(2)  Fume  scrubbers. 


1 

PERFORH^Af^CE  STANDARDS  (PSES) 

Pollutant 

Maximum  daily ' 

Maximum  rrwnth- 
ly  avg/' 

Chromium  (hexavalent)'  

0.01078 

0.0610 

01080 

0  003586 

Lead 

0  0271 

Zinc  

0  0361 

^  Pounds  per  day. 

2  The  limitations  for  hexavalent  chromium  shall  be  applicable  only  to  galvanizing  operations  which  discfiarge  wastewaters  from  the  chromate 
rinse  step. 


§420.67    Pratreatment  Standard*  for  New 
Sources  (PSNS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS),  as 
applicable. 

(a)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  [insert 
date  10  years  prior  to  the  date  that  is  60 
days  after  the  publication  date  of  the 
final  rule]  and  before  [insert  date  that  is 
60  days  after  the  publication  date  of  the 
final  rule}  must  continue  to  achieve  the 
standards  specified  in  the  2000  version 
of  §§420.86,  420.96,  420.106,  420.116, 
and  420.126  for  ten  years  beginning  on 
the  date  the  source  commenced 


discharge  or  during  the  period  of 
depreciation  or  amortization  of  the 
facility,  whichever  comes  first,  after 
which  the  source  must  achieve  the 
standards  specified  in  §  420.66. 

(b)  Except  as  provided  in  40  CFR 
403.7,  the  following  standards  apply 
with  respect  to  each  new  soiux;e  that 
commences  construction  after  [insert 
date  that  is  60  days  after  the  publication 
date  of  the  final  rule]: 

(1)  Ammonia  as  (N).  (i)  Stainless 
Steel.  The  following  pretreatment 
standards  apply  to  discharges  in  the 
stainless  steels  segment  for  each 
operation  as  applicable.  Increased  mass 
discharges  may  be  provided  by  the 
permit  authority  on  a  site-specific  basis 

PERFORMANCE  STANDARDS  (PSNS) 


to  account  for  uiu-egulated  process 
wastewaters  and  non-process 
wastewaters  (e.g.,  oily  wastewater  from 
hot  forming  mill  basements  and  roll 
shops,  tramp  oils  from  mill  oil 
collection  systems,  utility  wastewaters, 
groundwater  remediation  wastewaters), 
but  only  to  the  extent  such  flows  are  co- 
treated  with  process  wastewaters 
regulated  by  this  subpart  and  generate 
an  increased  efiluent  volume.  Such    - 
increased  mass  discharges  shall  be 
calculated  as  a  percentage  increase  of 
the  mass  discharge  otherwise  applicable 
on  the  basis  of  the  increased  effluent 
volume. 


Maximum  daily ' 


Maximum  month- 
ly avg.i 


(A)  Acid  pickling  and  other  descaling: 

(l)baT,  billet  

(2)  pipe,  tube  

^3;  plate  

(4)  strip,  sheet  

(B)  Wet  air  pollution  control  devices: 

nj  fume  scrubbers  


0.0437 
0146 
0.00665 
0.133 

24  10 


0.0287 
00960 
0.00436 
0.0873 

2269 


^  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers 
2 The  values  are  expressed  in  pounds  per  day  for  this  operation. 

I 


(2)  Chromium  (VI).  (i)  Carbon  and 
Alloy  Steel.  The  following  pretreatment 
stemdards  apply  to  discharges  in  the 
carbon  and  alloy  steels  segment  for  each 
operation  as  applicable.  Increased  mass 
discharges  may  be  provided  by  the 


permit  authority  on  a  site-specific  basis 
to  account  for  unregulated  process 
wastewaters  and  non-process 
wastewaters  [e.g.,  oily  wastewater  from 
hot  forming  mill  basements  and  roll 
shops,  tramp  oils  from  mill  oil 


collection  systems,  utility  wastewaters, 
groundwater  remediation  wastewaters), 
but  only  to  the  extent  such  flows  are  co- 
treated  with  process  wastewaters 
regulated  by  this  subpart  and  generate 
an  increased  effluent  volume.  Such 


•  ■ 
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increased  mass  discharges  shall  be 
calculated  as  a  percentage  increase  of 
the  mass  discharge  otherwise  applicable 


on  the  basis  of  the  increased  effluent 
volume.  The  pretreatment  standards  for 
chromium  (VI)  shall  be  applicable  only 

Pretreatment  Standards  (PSNS) 


when  chromium  (VI)  is  present  in 
untreated  wastewaters  as  a  result  of 
process  or  other  operations. 


(A)  Acid  pickling — hydrochlonc: 

(1)bar.  billet,  rod,  coll  

(2)  pipe,  tube    

("a;  plate    

(4)  stnp.  sheet  

(B)  Acid  pickling — sulfuric 

(1)  bar,  billet,  rod,  coil    

12)  pipe,  tube    ~ 

r3)  plate  

(4)  stnp,  sheet        ., 

(C)  Acid  regeneration 

(1)  fume  scrubt>ers  

(D)  Alkaline  cleaning 

(1)  pipe.  tut)e    

(2)  stnp,  sheet  

(E)  Cold  forming 

(1)  direct  application-single  stand    

12)  direct  application-mulliple  stands 

13)  recirculation-single  stand    

(4)  recirculation-multiple  stands  

(5)  combination-multiple  stand  

(F)  Continuous  annealing  lines 

(G)  Electroplating 

(1)  plate  

(2)  stnp.  sheet  tin.  chromium  

(3)  stnp  sheet  zinc  other  metals 

(H)  Hot  coating 

(1)  galvanizing,  terne  and  other  metals  

(I)  Wet  air  pollution  control  devices 

(1)  fume  scrubbers  

'  Pounds  per  ton  of  product  for  all  operations  except  fume  scnjbt)ers 
2  The  values  are  expressed  in  pounds  per  day  tor  this  operation 


Maximum  daily  ^ 

ly  avg.^ 

0.0000508 
0.000106 
0.00000363 
0.00000518 

0.0000290 
0.0000518 
0.00000363 
0.0000238 

20.0149 

0.00000207 
0.0000363 

0.00000031 1 

0.0000285 

0.000000104 

0.00000259 

0.0000148 

0.00000207 

0.00000363 

0.000114 

0.0000570 

0.0000570 

2  0.00224 

0.0000463 

0.0000963 

0.00000330 

0.00000472 

0.0000264 

0.0000472 

0.00000330 

0.0000217 

2  0.0136 

0.00000189 

0.0000330 

0.000000283 

0.0000260 

0.000000944 

0.00000236 

0.0000135 

0.00000189 

0.00000330 

0.000104 

0.0000519 

0.0000519 

2  0  00204 

(ii)  Stainless  Steel.  The  following 
pretreatment  standards  apply  to 
discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  account  for 
unregulated  process  wastewaters  and 


non-process  wastewaters  (e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

PRETREATMENT  STANDARDS  (PSNS) 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


(A)  Acid  pickling  and  other  descaling: 

(1)  bar,  billet    

(2)  pipe  tutie  

(3)  plate  

(4)  stnp,  sheet  

(B)  Acid  regeneration 

fJ^fume  scrubbers  

(C)  Alkaline  cleaning 

(1)  pipe,  tube  

^2)  stnp,  sheet  

(D)  Cold  forming 

(1)  direct  application-single  stand 

(2)  direct  application-multiple  stands 

(3)  recirculation-single  stand 

(4)  recirculation-multiple  stands      ,.. 

(5)  combination-multiple  stand  

(E)  Continuous  annealing  


Maximum  daily  ^ 

ly  avg.^ 

0,000318 

0,000196 

0,00107 

0,000655 

0.0000484 

0,0000298 

0.000969 

0,000595 

20.199 

20.122 

0.0000277 

0.0000170 

0.00346 

0.00213 

0.0000484 

0.0000298 

0.000381 

0.000234 

0.00000415 

0.00000255 

0.0000221 

0.0000136 

0.000198 

0.000122 

0.0000277 

0.0000170 
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PRETREATMENT  STANDARDS  (PSNS)— Continued 


Maximum  daily  ^ 


(F)  Wet  air  pollution  control  devices: 
(1)iume  scrubbers  


2  0.0299 


Maximum  month- 
ly avg  ' 


200184 


^  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubt>ers. 
2  The  values  are  expressed  in  pounds  per  day  for  this  operation. 

I 


(3)  Chromium,  (i)  Carbon  and  Alloy 
Steel.  The  following  pretreatment 
standards  apply  to  discharges  in  the 
carbon  and  alloy  steels  segment  for  each 
operation  as  applicable.  Increased  mass 
discharges  may  be  provided  by  the 
permit  authority  on  a  site-specific  basis 
to  account  for  unregulated  process 
wastewaters  and  non-process 


wastewaters  [e.g.,  oily  wastewater  from 
hot  forming  mill  basements  and  roll 
shops,  tramp  oils  from  mill  oil 
collection  systems,  utility  wastewaters, 
groimdwater  remediation  wastewaters), 
but  only  to  the  extent  such  flows  are  co- 
treated  with  process  wastewaters 
regulated  by  this  subpart  and  generate 
an  increased  effluent  volume.  Such 

PRETREATMENT  STANDARDS  (PSNS) 


increased  mass  discharges  shall  be 
calculated  as  a  percentage  increase  of 
the  mass  discharge  otherwise  applicable 
on  the  basis  of  the  increased  effluent 
volume.  The  pretreatment  standards  for 
chromium  shall  be  applicable  only 
when  chromium  is  present  in  untreated 
wastewaters  as  a  result  of  process  or 
other  operations. 


Maximum  daily^ 


Maximum  month- 
ly avg.' 


(A)  Acid  pickling — hydrochloric: 

(1)  bar,  billet,  rod,  coil  

I  (2)  pipe,  tube  

I  (3)  plate  

(4)  strip,  sheet  

(B)  Acid  pickling — sulfuric: 

(1)  bar,  billet,  rod,  coll  

(2)  pipe,  tube  

I  (3)  plate  

(4)  strip,  sheet  

(C)  Acid  regeneration: 

(1)  fume  scrubbers  

(D)  Alkaline  cleaning: 

(1)  pipe,  tube  

(2)  strip,  sheet  

(E)  Cold  forming: 

(1)  direct  application-single  stand  

(2)  direct  application-multiple  stands  .... 

(3)  recirculation-single  stand  

(4)  recirculation-multiple  stands  

(5)  combination-multiple  stand  

(F)  Continuous  annealing  lines 

(G)  Electroplating: 

(1)  plate  

(2)  strip,  sheet:  tin,  chromium  

(3)  strip,  sheet:  zinc,  other  metals 

(H)  Hot  coating: 

(1)  galvanizing,  teme  and  other  metals 
(I)  Wet  air  pollution  control  devices: 
(1)  fume  scrubbers 


Pounds  per  ton  of  product  for  all  operations  except  fume  scmbbers 
The  values  are  expressed  in  pounds  per  day  for  this  operation. 

I 


0,000227 
0.000472 
0.0000162 
00000231 


0,000117 
0,000243 
000000834 
0  0000119 


0,000130 

0.0000668 

0000231 

0.000119 

0,0000162 

0.00000834 

0,000106 

0.0000548 

20.0666 

2  0.0343 

000000925 

0.00000477 

0.000162 

00000834 

0  00000139 

0.000000715 

0,000127 

0.0000656 

0.000000463 

0000000238 

0  0000116 

0.00000596 

00000662 

0.0000341 

0.00000925 

000000477 

00000162 

0.00000834 

0.000509 

0.000262 

0000255 

0000131 

0000255 

0000131 

2  0.00999 

2000515 

2  The 

I 

(ii)  Stainless  Steel.  The  following 
pretreatment  standards  apply  to 
discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  accoimt  for 
unregulated  process  wastewaters  and 


non-process  wastewaters  (e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groimdwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 
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Pretreatment  Standards  (PSNS) 


,   Maximum  daily  ^ 


Maximum  month- 
ly avg.' 


(A)  Acid  pckling  and  other  descaling 

iVi  bar  billet  

(2)  pipe  tut)e     

(3)  plate  

(4j  stnp   sheet  

(B)  Acid  regeneration 

(1)  fume  scrubbers  

iC)  Alkaline  cleaning. 

(1 )  pipe  tube    

(2)  strip   sheet   - 

(Di  Cold  forming 

|1)  direct  application-single  stand  

(2)  direct  application-mulliple  stands 

(3)  recirculation-single  stand    

i4)  recirculation-muttiple  stands  

(5)  combination-multiple  stand  

(E>  Continuous  annealing  

(F)Wel  air  pollution  control  devices: 

ill  fume  scrubbers  

'  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers. 

^The  values  are  expressed  in  pounds  per  day  foi  this  operation 


0.000500 
0.00167 
0.0000760 
0.00152 

20.313 

00000434 
0.00543 

0.0000760 

0,000597 

0.00000652 

0.0000348 

0.000311 

0.0OOO434 

2  0.0469 


0000280 
0.000939 
0.0000427 
0  000854 

20.176 

0.0000244 
0.00305 

0.0000427 

0.000335 

0.00000366 

0.0000195 

0.000174 

0.0000244 

2  0.0263 


(41  Fluoride  (i)  Stainless  Steel  The 
following  pretreatment  standards  apply 
to  discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable.  Increased  mass  discharges 
mav  be  provided  by  the  permit  authoritv 
on  a  site-specific  basis  to  account  for 
unregulated  process  wastewaters  and 


non-process  wastewaters  (e.g..  oily 
wastewater  fn)m  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  dTt'  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Pretreatment  Standards  (PSNS) 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


Maximum  daily " 


Maximum  month- 
ly avg.' 


I  A)  Acid  pickling  and  other  descaling 

(1)  bar  billet 

(2)  pipe  tube    

(3)  plate  

(4)  stnp  sheet  

(B)  Wet  air  pollution  control  devices 

1 1 1  fume  scrubbers 


0.0446 
0.149 
0.00679 
0.136 

24.19 


0.0356 
0.119 
0.00542 
0.108 

^3.34 


'  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers 
-  The  values  are  expressed  in  pounds  per  day  for  this  operation 


(5)  Lead  (i)  Carbon  and  Allov  Steel 
The  following  pretreatment  standartis 
applv  to  discharges  in  the  carbon  and 
allov  steels  segment  for  each  operation 
as  applicable.  Increased  mass  discharges 
may  be  provided  bv  the  permit  authoritv 
on  a  site-specific  basis  to  account  for 
unregulated  process  wastewaters  and 


non-process  wastewaters  {e.g..  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Pretreatment  Standards  (PSNS) 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


Maximum  daily'' 


Maximum  month- 
ly avg.'' 


(A)  Acid  pickling — hydrochloric: 

(1)  bar.  billet,  rod.  coil     ... 

(2)  pipe,  tube  

(3)  plate  

(4)  stnp  sheet 

(B)  Acid  pickling — sulfuric 


0.000596 

0.000311 

0.00124 

0000647 

00000426 

0.0000222 

0.0000609 

0.0000317 
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Pretreatment  Standards  (PSNS)— Continued 


I 


Maximum  daily' 


Maximum  month- 
ly avg  ' 


(1)  bar.  billet,  rod,  coil  

(2)  pipe,  tube  

(3)  plate  

(4)  strip,  sheet  

(C)  Acid  regeneration: 

(1)  fume  scnjbbers  

(D)  Alkaline  cleaning: 

(1)  pipe,  tube  

(2)  strip,  sheet  

(E)  Cold  forming: 

(1)  direct  application-single  stand  

(2)  direct  application-multiple  stands 

(3)  recirculation-single  stand  

(4)  recirculation-multiple  stands  

(5)  combination-multiple  stands  

(F)  Continuous  annealing  lines .-; 

(G)  Electroplating: 

(1)  strip,  sheet:  tin,  chromium  

(2)  strip,  sheet:  zinc,  other  nietals 

(3)  plate  

(H)  Hot  coating: 

(1)  galvanizing,  teme  and  ottier  metals  

(I)  Wet  air  pollution  control  devices: 

(1)  fume  scrubbers  

'  Pounds  per  ton  of  product  for  all  operations  except  fume  scmbtiers. 
2  The  values  are  expressed  in  pounds  per  day  for  this  operation. 


0.000341 

0000178 

0.000609 

0.000317 

0.0000426 

00000222 

0000280 

0000146 

20.175 

200913 

0.0000243 

0.0000127 

0.000426 

0.000222 

0.00000365 

000000190 

0.000335 

0.000174 

0.00000122 

0.000000634 

00000304 

0.0000159 

0.000174 

0.0000907 

0.0000243 

0.0000127 

0.0000426 

0.0OOO222 

0.00134 

0.000698 

0.000669 

0000349 

0000669 

0.000349 

2  0.0263 

200137 

(6)  Nickel,  (i)  Stainless  Steel.  The 
following  pretreatment  standards  apply 
to  discharges  in  the  stainless  steels 
segment  for  each  operation  as 
applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 
on  a  site-specific  basis  to  accoimt  for 
unregulated  process  wastewaters  and 


non-process  wastewaters  (e.g.,  oily 
wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediation 
wastewaters),  but  only  to  the  extent 
such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 

Pretreatment  Standards  (PSNS) 


and  generate  an  increased  effluent 
volume.  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 
increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


Maximum  daily' 


Maximum  month- 
ly avg,'' 


(A)  Acid  pickling  and  other  descaling: 

(1)  bar.  billet  

(2)  pipe,  tube  

(3)  plate  

(4)  strip,  sheet  

(B)  Acid  regeneration: 

(1)  fume  scrubbers  

(C)  Alkaline  cleaning: 

(1)  pipe,  tube  

(2)  strip,  sheet  

(D)  Cold  forming: 

(1)  direct  application-single  stand  .... 

(2)  direct  application-multiple  stands 

(3)  recirculation-single  stand  

(4)  recirculation-multiple  stands  

(5)  combination-multiple  stand  

(E)  Continuous  annealing  

(F)  Wet  air  pollution  control  devices: 

(1)  fume  scrubbers  


0.000147 

0000104 

0000494 

0000347 

00000224 

00000158 

0000449 

0.000315 

00923 

200649 

0  0000128 

0  00000901 

000160 

000113 

00000224 

00000158 

0000176 

0000124 

0.00000192 

000000135 

0.0000103 

000000721 

0  0000917 

00000644 

00000128 

0.00000901 

2  0.0138 


'0  00973 


'  Pounds  per  ton  of  product  for  all  operations  except  fume  scmbbers. 
2  The  values  are  expressed  in  pounds  per  day  for  this  operation 


(7)  Zinc,  (i)  Carbon  and  Alloy  Steel. 
The  following  pretreatment  standards 
apply  to  discharges  in  the  carbon  and 


alloy  steels  segment  for  each  operation 
as  applicable.  Increased  mass  discharges 
may  be  provided  by  the  permit  authority 


on  a  site-specific  basis  to  account  for 
unregulated  process  wastewaters  and 
non-process  wastewaters  [e.g.,  oily 


82082  Federal  Register  /  Vol.  65,  No.  249  /  Wednesday,  December  27.  2000  /  Proposed  Rules 


wastewater  from  hot  forming  mill 
basements  and  roll  shops,  tramp  oils 
from  mill  oil  collection  systems,  utility 
wastewaters,  groundwater  remediatirm 
wastewaters),  but  only  to  the  extent 


such  flows  are  co-treated  with  process 
wastewaters  regulated  by  this  subpart 
and  generate  an  increased  effluent 
volume  Such  increased  mass  discharges 
shall  be  calculated  as  a  percentage 

Pretreatment  Standards  (PSNS) 


increase  of  the  mass  discharge  otherwise 
applicable  on  the  basis  of  the  increased 
effluent  volume. 


Maximum  daily ' 


Maximum  month- 
ly avg. ' 


(i)  Acid  pickling — hydrochloric; 

(A)  bar.  billet,  rod  coil    

(B)  ptpe,  tube  • 

(C)  plate         

(D)  strip  sheet 

(li)  Acid  pJcKling — suHuric 

(A)  t)ar.  billet,  rod,  coil  

(B)  pipe,  tube 

(C)  plate  

(D)  stnp,  sheet 

(iii)  Acid  regeneration 

(A)  fume  scrubbers  

(iv)  Alkaline  cleaning 

(A)  pipe,  tube     

(B)  stnp.  sheet  

(v)  Cold  forming; 

(A)  direct  applicatiorvsingle  stand         

(B)  direct  application-multiple  stands     _ 

(C)  reclrculation-single  stand  

(D)  recirculation-multiple  stands     

(E)  combination-multiple  stand      

(vi)  Continuous  annealing  lines    

(vii)  Electroplating 

(A)  plate  

(B)  stnp,  sheet  tin.  chromium  

(C)  stnp,  sheet;  zinc,  other  metals  

(viii)  Hot  coating 

(A)  galvanizing,  feme  and  other  metals  

(Ix)  Wet  air  pollution  control  devices 

(A)  fume  scrubbers  

'  Pounds  per  ton  of  product  for  all  operations  except  fume  scrubbers 
^  The  values  are  expressed  in  pounds  per  day  for  this  operation 


0.000637 
0.00133 
0.0000455 
0.0000650 

0.000364 
0.000660 
0.0000455 
0.000299 

20.187 

0.0000260 
0.000455 

0.00000390 

0.000357 

0.00000130 

0.0000325 

0.000186 

0.0000260 

00000455 

0.00143 

0.000715 

0.000715 

20.0281 

0.000262 

0.000546 

0.0000187 

0.0000267 

0.000150 

0.000267 

0.0000187 

0.000123 

20.0770 

0.0000107 

."rl 

0.000187 

0.00000160 

0.000147 

0.000000535 

0.0000134 

0.0000765 

0.0000107 

0.0000187 

0.000588 

0.000294 

0.000294 

20.0116 

Subpart  G — Other  Operations 
Subcategory 

§420.70    Appllcablltty. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  the 
introduction  of  pollutants  into  publiclv 
owned  treatment  works  resulting  from 
production  of  direct-reduced  iron  and 
forging  operations. 

§420.71     Subcategory  deffnttions. 

As  used  in  this  subpart; 
(a)  Product  means: 

(1)  Direct-reduced  iron,  mcluding  any 
undersize  product; 

(2)  Direct-reduced  iron  after  forging 
operations,  but  prior  to  any  further 
shaping  or  finishing  operations;  and 


(3)  Direct-reduced  iron  briquetted, 
including  any  undersized  product.  The 
average  daily  operating  (production) 
rate  must  be  determined  as  specified  in 
§420.3. 

(b)  Bhquettmg  operations  means  a  hot 
or  cold  process  that  agglomerates 
(presses  together)  iron-bearing  materials 
into  small  lumps  without  melting  or 
fusion.  Used  as  a  concentrated  iron  ore 
substitute  for  scrap  in  electric  furnaces. 

(c)  Direct-reduced  iron  means  iron 
produced  by  reduction  of  iron  ore 
(pellets  or  briquettes)  using  gaseous 
(carbon  monoxide-carbon  dioxide, 
hvdrogen)  or  solid  reactants. 

(d)  ging  means  the  hot- working  of 
heated  steel  shapes  [e.g.,  ingots,  blooms, 
billets,  slabs)  using  hydraulic  presses. 


§  420.72    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve,  for  each  applicable  segment, 
the  following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 

(a)  Direct-reduced  iron.  This  table  is 
Effluent  Limitations  (BPT)  for  direct- 
reduced  iron: 


Effluent  Limitations  (BPT) 

_,  „  ,    ,                                                                                   Maximum                Maximum 
^o""'3nt                                                                                          ^jly  1                 monthly  avg.  ■> 

1                 .,  . 

TSS     

0.0200                      0.00929 

'  Pounds  per  ton  of  product 
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(b)  ging  operations.  This  table  is 
Effluent  Limitations  (BPT)  for  forging 
operations: 


Effluent  Limitations  (BPT) 


Pollutant 


Maximum 
dally  ^ 


Maximum 
monthly  avg  ^ 


Oil  and  grease 

TSS  


0.0149 
0.0235 


0.00889 
0.0118 


^  Pounds  ()er  ton  of  product. 

(c)  Briquetting.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§420.73    EffhMfit  limitations  guidelines 
repiesanting  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
ttte  best  control  technology  for 
conventional  poHutants  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  control 
technology  for  conventional  pollutants 


(BCT):  The  limitations  shall  be  the  same 
as  those  specified  for  conventional 
pollutants  (which  are  defined  in  40  CFR 
401.16)  in  §420.72  of  this  subpart  for 
the  best  practicable  control  technology 
currently  available  (BPT). 

§420.74    Effluent  limitations  attainable  by 
ttie  application  of  ttte  best  availabte  control 
technology  economically  achieval>le  (BAT). 

(a)  Direct-reduced  iron;  forging 
operations.  (Reserved) 

(b)  Briquetting.  Except  as  provided  in 
40  CFR  125.30  through  125.32.  any 
existing  point  source  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 

Performance  Stancards  (NSPS) 


degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
control  technology  economically 
achievable  (BAT):  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  420.75    New  Source  Performance 
Standards  (NSPS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  new  source 
performance  standards  (NSPS),  as 
applicable. 

(a)  Direct-reduced  iron.  This  table  is 
Performance  Standards  (NSPS)  for 
direct-reduced  iron: 


Pollutant 

Maximum 
daily' 

Maximum 
monthly  avg  ' 

TSS  

0.0200 

0.00929 

'  Pounds  per  ton  of  product. 


(b)  ging  operations.  This  table  is  for 
Performance  Standards  (NSPS): 


Performance  Stancards  (NSPS) 


Pollutant 


Maximum 
daily' 


Maximum 
monthly  avg. 


Oil  and  grease 

TSS  


00149 
0.0235 


0.00889 
0.0118 


'  Pounds  per  ton  of  product. 


(c)  Briquetting.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  420.76    Pretreatment  Standards  for 
Existing  Sources  (PSES). 

Except  as  provided  in  40  CFR  403.7, 
any  existing  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403  and  must 
achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES): 


(a)  Direct-reduced  iron;  forging 
operations.  (Reserved) 

(b)  Briquetting.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  POTWs. 

§  420.77    Pretreatment  Standards  for  New 
Sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403  and  must 


achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS): 

(a)  Direct-reduced  iron;  forging 
operations.  (Reserved) 

(b)  Briquetting.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  POTWs. 

[FR  Doc.  00-31185  Filed  12-26-00:  8:45  am] 
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DEPARTMEffT  OF  THE  irfTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 

RIN1018-AH10 

Endangered  and  Threatened  Wildlife 
and  Plants;  Prudency  Determinations 
for  Eight  Plant  Species  From  the 
Hawaiian  Islands,  and  Proposed 
Critical  Habitat  Designations  for 
Eighteen  Plant  Species  From  the 
Island  of  Lanai,  Hawaii 

AGENCY:  Fish  and  Wildlife  Servue, 

Interior. 

ACTION:  Proposed  rule  and  notice  of 

prudency  determination. 


SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  have 
reconsidered  our  findings  concerning 
whether  designating  critical  habitat  for 
eight  federally  protected  plants  from  the 
island  of  Lanai  would  be  prudent.  Some 
of  these  plant  species  may  also  occur  on 
other  Hawaiian  Islands.  The  eight  plants 
were  listed  as  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act),  between  1991  and  1996 
At  the  time  each  plant  was  listed,  we 
determined  that  designation  of  critical 
habitat  was  not  prudent  because  it 
would  increase  the  degree  of  threat  to 
the  species  and'or  would  not  benefit  the 
plant. 

We  propose  that  critical  habitat  is 
prudent  for  seven  of  these  species 
[Abutilon  eremitopetalum.  Cyanca 
macrostegia  ssp.  gibsonii.  Gahnia 
lanawnsis.  Hedyotis  mannii.  Portuhiru 
sclerocarpa.  Tetramolopium  remyi.  and 
Viola  la.naicnsis)  because  the  potential 
benefits  of  designating  critical  habitat 
essential  for  the  conser\ation  of  these 
species  outweigh  the  risks  that  mav 
result  from  human  activity  due  to 
critical  habitat  designation  Thereft)re. 
we  are  proposing  the  designation  of 
critical  habitat  for  these  seven  species 
We  propose  that  designation  of  critical 
habitat  is  not  prudent  for  one  species, 
Pbvllostegia  glabra  var.  lanaiensis. 
which  is  no  longer  extant  in  the  wild. 
and  for  which  no  genetic  material  is 
currentlv  known.  Such  designation 
would  not  be  beneficial  to  this  species 

For  three  additional  species  from 
Lanai,  Hedyotis  schlechtendahliana  var 
rem\i.  Labordia  tinifolia  var.  lanaiensis. 
and  Melicope  munroi.  we  determined 


that  designation  of  critical  habitat  was 
prudent  at  the  time  of  their  listing  as 
endangered  species  in  1999.  Critical 
habitat  designations  for  these  species 
are  also  proposed  at  this  time. 

In  addition,  we  proposed  that  critical 
habitat  was  prudent  for  nine  species 
[Bonamia  menziesii.  Centarium 
sfbaeoides.  Clermontia  oblongifolia  ssp. 
niauiensis.  Ctenitis  squamigera.  Cyanea 
grimcsiana  ssp.  grimesiana,  Cyrtandra 
munroi.  Hibiscus  brackenridgei, 
Spcrmolepis  hawaiiensis.  and  Vigna  o- 
wuhuensis)  from  Lanai  that  also  occur 
on  Kauai,  Niihau,  Maui,  and/or 
Kahoolawe  in  proposed  rules  published 
earlier  in  2000.  Critical  habitat 
designations  for  these  species  on  Lanai 
are  proposed  at  this  time,  with  the 
exception  of  \'igna  o-wahuensis  for 
which  we  do  not  currently  know  the 
specific  location  of  this  species  on 
Lanai 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
proposed  designations.  We  may  revise 
this  proposal  to  incorporate  or  address 
new  information  received  during  the 
comment  period. 

DATES:  We  must  receive  comments  from 
all  interested  parties  by  February  26, 
2001    Public  hearing  requests  must  be 
received  by  February  12,  2001. 

ADDRESSES:  If  vou  wish  to  comment, 
vou  mav  submit  your  comments  and 
materials  concerning  this  proposal  by 
anv  one  of  several  methods: 

You  mav  submit  written  comments 
and  information  to  the  Field  Supervisor. 
IS  Fish  and  Wildlife  Service.  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
P  CO  Box  50088,  Honolulu.  Hawaii 
96850-0001. 

You  may  send  comments  by 
electronic  mail  (e-mail)  to 
lam  cnthab_pr@fws.gov.  Please  submit 
comments  in  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
encryption.  Please  include  "Attn:  1018- 
AHlO"  and  your  name  and  return 
address  in  your  e-mail  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your  e- 
mail  message,  contact  us  directly  by 
calling  our  Pacific  Islands  Office  at 
phone  number  808/541-3441.  Please 
note  that  the  e-mail  address 
(lanicrithab  pr@fws.gov)  will  be  closed 


at  the  termination  of  the  public 
comment  period. 

You  may  hand-deliver  written 
comments  to  our  Pacific  Islands  Office 
at  300  Ala  Moana  Blvd.,  Room  3-122, 
Honolulu,  Hawaii. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Pacific  Islands  Office. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office  (see  ADDRESSES  section) 
(telephone  808/541-3441;  facsimile 
808/541-3470). 

SUPPLEMENTARY  INFORMATION: 
Background 

We  have  reconsidered  our  findings 
concerning  whether  designating  critical 
habitat  for  eight  federally  protected 
plants  from  the  island  of  Lanai  is 
prudent.  Currently,  four  of  these  species 
[Abutilon  eremitopetalum,  Cyanea 
macrostegia  ssp.  gibsonii,  Gahnia 
lanaiensis.  and  Viola  lanaiensis)  are 
endemic  to  the  island  of  Lanai,  while 
two  species  [Hedyotis  mannii  and 
Portulaca  sclerocarpa]  are  known  from 
Lanai,  as  well  as  one  or  more  other 
islands.  One  species,  Tetramolopium 
remvi.  was  known  from  Maui  and  Lanai 
but  is  currently  only  extant  on  Lanai 
(Table  1).  We  believe  the  eighth  species, 
Phyllostegia  glabra  var.  lanaiensis,  may 
be  extinct. 

Proposed  prudency  determinations 
for  nine  species  [Bonamia  menziesii. 
Centarium  sebaeoides,  Clermontia 
oblongifolia  ssp.  mauiensis.  Ctenitis 
squamigera,  Cyanea  grimesiana  ssp. 
grimesiana.  Cyrtandra  munroi.  Hibiscus 
brackenridgei,  Spermolepis  hawaiiensis, 
and  Vigna  o-wahuensis)  which  also 
occur  on  the  islands  of  Kauai  or  Niihau 
were  published  in  a  previous  proposal 
(65  PR  66807);  those  which  also  occur 
on  Maui  or  Kahoolawe  are  being 
published  in  a  concurrent  proposal. 

In  addition,  for  three  species 
[Hedyotis  schlechtendahliana  var. 
remvi,  Labordia  tinifolia  var.  lanaiensis. 
and  Melicope  munroi),  we  determined 
that  designation  of  critical  habitat  was 
prudent  at  the  time  of  their  listing  as 
endangered  species  in  1999.  Proposed 
critical  habitat  designations  for  these 
species  are  included  in  this  proposal. 
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Table  1  .—Summary  of  Island  Distribution  of  37  Species  on  Lanai 


Species 

Island  distribution 

Kauai 

Oahu 

Molokai 

Lanai              Maui 

Hawaii 

N  W  Isles.  Katioclawe  Niihau 

Abutilon  eremitopetalum 

C 

(No  common  name). 

Adenophonjs  periens 

C 

H 

C 

R 

R 

C 

- 

(pendant  klhi  tem). 

Bidens  micrantha  sp. 

H 

C 

kalealaha  (ko  oko  alau). 

Bonamia  menziesii  (No 

C 

C 

H 

C 

c 

C 

common  name). 

eng/iam/a-roc/c//(pua  ala)  .. 

C 

H 

H 

Cenchnis  aghmonioides 

C 

H 

C 

R 

NW  Isles  (H) 

(No  common  name). 

Centaunum  sebaeoides 

C 

c 

C 

C 

C 

(awiwi). 

Clemnontia  oblongifolia  ssp. 

C 

C 

mauiensis  (oha  wai). 

Ctenitis  squamigera 

H 

c 

H 

C 

c 

H 

(pauoa). 

Cyanea  grimesiana  ssp. 

c 

C 

C 

c 

grimesiana  (haha). 

Cyanea  lobata  (haha)  

H 

c 

Cyanea  macrostegia  ssp. 

C 

gibsonii  (haha). 

Cyperus  trachysanthos  (pu 

C 

c 

H 

H 

NI(C) 

uka  a). 

Cyrtandra  munroi  (ha  iwale) 

C 

c 

DieUia  erecta  (No  common 

H 

H 

C 

H 

c 

C 

name). 

Diplazium  molokaiense  (No 

H 

H 

H 

H 

c 

common  name). 

Gahnia  lanaiensis  (No  com- 

C 

mon  name). 

Hedyotis  mannii  (No  com- 

C 

c 

H 

mon  name). 

Hedyotis 

C 

schlechtendahliana  var. 

- 

remy/ (kopa). 

Hesperomannia 

c 

C 

H 

C 

arborescens  (No  com- 

mon name). 

Hibiscus  brackenridgei 

H 

c 

H 

C 

C 

C 

Ka(R) 

(mao  hau  hele). 

Isodendrion  pyrifolium 

H 

H 

H 

H 

C 

Ni(H) 

(aupaka). 

Labordia  tinifolia  var. 

C 

lanaiensis  (kamakahala). 

Mariscus  faurei  (No  com- 

C 

H 

C 

mon  name). 

hAelicope  munro/ (alani) 

H 

C 

Neraudia  sericea  (No  com- 

C 

H 

C 

Ka(H) 

mon  name). 

. 

Phyllostegia  glabra  var. 

H 

lanaiensis  (ulihi). 

Portulaca  sclerocarpa  (po 

e). 
Sesbania  tomentosa  (ohai) 

C 

c 

C 

C 

C 

H 

C 

c 

Ni(H),  Ka(C),  NW  Isles  (C) 

Silene  lanceolata  (No  com- 

H 

C 

C 

H 

c 

mon  name). 

Solanum  incompletum 

H 

H 

H 

H 

c 

(popok)  ku  mai). 

Spermolepis  hawaiiensis 

C 

c 

C 

C 

C 

c 

(No  common  name). 

Tetramolopium  lepidotum 

c 

H 

ssp.  lepidotum  (No  com- 

, 

mon  name). 

'* 

Tetramolopium  remyi  (No 

C 

H 

common  name). 

Vigna  o-wahuensis  (No 

H 

c 

C 

C 

c 

Ni(H),  Ka(C) 

common  name). 

Viola  lanaiensis  (No  com- 

c 

mon  name). 
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Table  1.— Summary  of  Island  Distribution  of  37  Species  on  Lanai— Continued 


Species 


Island  distnbution 


Kauai 


Oahu 


Molokai 


Lanai 


Maui 


Hawaii 


N.W  Isles.  Kahoolawe  NhUau 


Zanthoxyium  hawaiiense 
(ae) 


KEY: 

C  (Current) — population  last  obsen/ed  witnm  the  past  30  years 
H  (Historical)— population  not  seen  tor  more  than  30  years 
R  (Reported) — reported  from  undocumented  observations 

An  ddditinnal  17  species  are  known  nnly  from  historical  records  (pre-1970)  on  Lanai  or  from  undocumented  observa- 
tions (Table  1).  Proposed  prudencv  determinations  and  proposed  critical  habitat  designations  or  non-designations  for 
these  species  which  still  occur  on  other  islands  have  been  or  will  be  included  in  the  proposed  rules  for  the  islands 
on  which  they  currently  occur  (Table  2). 

Table  2.— List  of  Proposed  Rules  in  Which  Pruoency  Determinations  and  Critical  Habitat  Designations/ 
Non-Designations  Were  or  Will  Be  Proposed  for  14  Species  That  no  Longer  Occur  on  Lanai 


Species 


Proposed  rule  in  which  prudency  will  be 
proposed 


Proposed  rule  in  which  critical  habitat  des- 
ignations/non  designations  will  be  discussed 


Bnghama  rockii  Molokai  1  Molokai. 

Cenchrus  agnmonioides  Maui  and  Kahoolawe  Maui  and  Kahoolawe;  Oahu. 

Cyperus  trachysanthos  Kauai  and  Niihau  (65  FR  66807) [  Kauai  and  Niihau  (65  FR  66807);  Oahu. 

Dieilia  erecta  Maui  and  Kahoolawe  Maui  and  Kahoolawe:  Molokai;  Hawaii:  Oahu 

Diplazium  molokaiense Maui  and  Kahoolawe  Maui  and  Kahoolawe 

Hesperomannia  artxrescens Maui  and  Kahoolawe  Maui  and  Kahoolawe;  Molokai;  Oahu. 

Isodendnon  pynfolium Hawaii  Hawaii. 

Manscus  faurei  Molokai  Molokai;  Hawaii. 

Neraudia  sencea   Maui  and  Kahoolawe  Maui  and  Kahoolawe;  Molokai. 

Sesbania  tomentosa  Kauai  and  Niihau  (65  FR  66807) Kauai  and  Niihau  (65  FR  66807);  Maul  and 

Kahoolawe:    Molokai;    Northwest   Hawaiian 
Islands;  Hawaii:  Oahu. 

Molokai;  Hawaii;  Oahu. 

Hawaii. 

Oahu 

Kauai  and  Niihau  (65  FR  66807):  Maui  and 
Kahoolawe:  Molokai;  Hawaii. 


Silene  lanceolata  Molokai  

Solanum  mcompletum  Hawaii 

Tetramolopium  lepidotum  ssp  lepidotum  Oahu   

Zanthoxyium  hawaiiense      Kauai  and  Niihau  (65  FR  66807) 


Critical  habitat  is  proposed  for 
designation  within  10  units  on  the 
island  of  Lanai.  The  land  area  within 
these  units  totals  1,953  hectares  (ha) 
(4.826  acres  (ac)).  If  this  proposal  is 
made  final,  section  7  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act) 
(16  U.S.C.  1531  et  seq]  would  prohibit 
destruction  or  adverse  modification  of 
critical  habitat  through  any  activity 
funded,  authorized,  or  carried  out  by 
any  Federal  agency.  Section  4  of  the  Act 
requires  us  to  consider  economic  and 
other  impacts  of  specif\ing  any 
particular  area  as  critical  habitat. 

The  Island  of  Lanai 

Lanai  is  a  small  island  totaling  about 
360  square  kilometers  (sq  km)  (139 
square  miles  (sq  mi)  in  area.  Hidden 
from  the  trade  winds  in  the  lee  or  rain 
shadow  of  the  more  massive  West  Maui 
Mountains.  Lanai  was  formed  from  a 
single  shield  volcano  built  by  eruptions 
at  its  summit  and  along  three  rift  zones. 
The  principal  rift  zone  runs  in  a 
northwesterly  direction  and  forms  a 
broad  ridge  whose  highest  point. 


Lanaihale,  has  an  elevation  of  1.027 
meters  (m)  (3.370  feet  (ft))  (Department 
of  Geography  1998).  The  entire  ridge  is 
commonly  called  Lanaihale,  after  its 
highest  point.  Annual  rainfall  on  the 
summit  of  Lanaihale  is  760—1,015 
millimeters  (mm)  (30-40  inches  (in.)), 
but  is  considerably  less,  250-500  mm 
(10-20  in.),  over  much  of  the  rest  of  the 
island  (Department  of  Geography  1998). 

Geologically.  Lanai  is  part  of  the  four 
island  complex  comprising  Maui. 
Molokai,  Lanai,  and  Kahoolawe,  known 
collectively  as  Maui  Nui  (Greater  Maui). 
During  the  last  Ice  Age  about  12.000 
vears  ago  when  sea  levels  were  about 
160  m  (525  ft)  less  than  their  present 
level,  these  four  islands  were  connected 
by  a  broad  lowland  plain  (Department  of 
Geography  1998).  This  land  bridge 
allowed  the  movement  and  interaction 
of  each  island's  flora  and  fauna  and 
contributed  to  the  present  close 
relationships  of  their  biota. 

Changes  in  Lanai's  ecosystem  began 
with  the  arrival  of  the  first  Polynesians 
about  1500  years  ago.  In  the  1800s,  goats 
(Capra  hircus]  and  sheep  [Ch'is  aries] 


were  first  introduced  to  the  island. 
Native  vegetation  was  soon  decimated 
by  these  non-native  ungulates,  and 
erosional  processes  from  wind  and  rain 
caused  further  damage  to  the  native 
forests  (Hobdy  1993).  Formal  ranching 
was  begun  in  1902,  and  by  1910,  the 
Territory  forester  helped  to  revegetate 
the  island.  By  1911,  a  ranch  manager 
from  New  Zealand.  George  Muru'o. 
instituted  a  forest  management  practice 
to  recover  the  native  forests  and  bird 
species  which  included  fencing  and 
eradication  of  sheep  and  goats  from  the 
mountains.  By  the  1920s,  Castle  and 
Cooke  had  acquired  more  than  98 
percent  of  the  island  and  established  a 
6.500  ha"  (16.000  ac)  pineapple 
plantation  surrounding  its  company 
town,  Lanai  City.  In  the  early  1990s,  the 
pineapple  plantation  closed,  and  luxiuy 
hotels  were  developed  by  the  private 
landowner,  sustaining  the  island's 
economy  todav- 
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Discussion  of  the  19  Plant  Taxa 
Species  Endemic  to  Lanai 
Abutilon  eremitopetalum 

Abutilon  eremitopetalum  is  a  long- 
lived  shrub  in  the  mallow  family 
(Malvaceae)  with  grayish-green,  densely 
hairy,  heart-shaped  leaves.  It  is  the  only 
Abutilon  on  Lanai  whose  flowers  have 
green  petals  hidden  within  the  calyx 
(the  outside  leallike  part  of  the  flower) 
(Bates  1999). 

Little  is  known  about  the  life  history 
of  Abutilon  eremitopetalum.  It 
apparently  flowers  during  the  wet 
season  [e.g.  February)  (Service  1995). 
Pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown. 

Historically,  Abutilon  eremitopetalum 
was  found  in  smedl,  widely  scattered 
colonies  at  elevations  of  between  215 
and  305  meters  (m)  (700  and  1,000  ft)  in 
the  ahupuaa  (geographical  areas)  gf 
Kalulu,  Mahana,  Maunalei,  Mamaki, 
and  Paawili  on  the  northern, 
northeastern,  and  eastern  parts  of  Lanai 
Island  (Caum  1933;  Hawaii  Natural 
Heritage  Program  (HINHP)  Database 
2000;  Service  1995).  Currently,  about 
seven  individuals  are  known  from  a 
single  population  in  Kahea  Gulch  on  the 
northeastern  part  of  the  island 
(Geographic  Decision  Systems 
International  (GDSI)  2000;  HINHP 
Database  2000]. 

Abutilon  eremitopetalum  is  found  in 
lowland  dry  forest.  The  only  knowm 
population  is  found  at  an  elevation  of 
335  m  (1,100  ft)  on  a  moderately  steep 
north-facing  slope  on  red  sandy  soil  and 
rock.  Historically,  A.  eremitopetalum 
has  been  reported  from  elevations  of 
210-521  m  (690-1,710  ft).  Erythrina 
sandwicensis  (wili  will)  and  Diospyros 
ferrea  (lama)  are  the  dominant  trees  in 
open  forest  of  the  area.  Other  associated 
native  taxa  include  Canthium  odoratum 
(ohee),  Dodonaea  viscosa  (aalii), 
Nesoluma  polynesicum  (keahi), 
Rauvolfia  sandwicensis  (hao),  Sida 
fallax  (ilima),  and  Wikstroemia  sp. 
(akia)  (Service  1995;  HINHP  Database 
2000). 

The  threats  to  Abutilon 
eremitopetalum  are  habitat  degradation 
and  competition  by  encroaching  exotic 
plant  species  such  as  Lantana  camara 
(lantana),  Leucaena  leucocephala  (koa 
haole),  and  Pluchea  carolinensin 
(sourbush);  browsing  by  axis  deer  (Axis 
axis);  soil  erosion  caused  by  feral 
ungulate  grazing  on  grasses  and  forbs; 
and  the  small  number  of  extant 
individuals,  as  the  limited  gene  pool 
may  depress  reproductive  vigor,  or  a 
single  natural  or  man-caused 


environmental  disturbance  could 
destroy  the  only  knowm  existing 
population.  Fire  is  another  potential 
threat  because  the  area  is  drv  much  of 
the  year  (HINHP  Database  2000;  56  FR 
47686;  Service  1995). 

Cyanea  macrostegia  ssp.  gibsonii 

Cyanea  macrostegia  ssp.  gibsonii,  a 
long-lived  pereruiial  and  a  member  of 
the  bellflower  family  (Campanulaceae), 
is  a  palm-like  tree  1  to  7  m  (3  to  23  ft) 
tall  with  elliptic  or  oblong  leaves  that 
have  fine  hairs  covering  the  lower 
surface.  The  following  combination  of 
characters  separates  this  taxon  from  the 
other  members  of  the  genus  on  Lanai: 
calyx  lobes  are  oblong,  narrowly  oblong, 
or  ovate  in  shape;  and  the  calyx  and 
corolla  (petals  of  a  flower)  both  more 
than  0,5  centimeters  (cm)  (0.2  in.)  wide 
(Lammers  1999;  56  FR  47686). 

Cyanea  macrostegia  ssp.  gibsonii  was 
seen  flowering  in  the  month  of  July; 
however,  details  of  its  flowering  period 
are  unknown.  Pollination  vectors,  seed 
dispersal  agents,  longevity  of  plants  and 
seeds,  specific  enviromnental 
requirements,  and  other  limiting  factors 
are  unknown  (Service  1995). 

Cyanea  macrostegia  ssp.  gibsonii 
historically  is  documented  from  the 
siunmit  of  Lanaihale  and  the  upper 
parts  of  Mahana,  Kaiholena,  and 
Maunalei  Valleys  of  Lanai  (Lammers 
1999;  56  FR  47686).  There  are  a  total  of 
seven  populations  containing  74 
individuals  (HINHP  Database  2000). 
Presently,  this  taxon  is  known  from 
Lanaihale,  Kaiholena,  between  Kunoa 
and  Waialala  Gulches,  Waialala  Gulch. 
Kunoa  Gulch,  south  of  Kahinahina 
Ridge,  and  at  the  head  of  Hauola  Gulch 
(GDSI  2000;  HINHP  Database  2000). 

The  habitat  of  Cyanea  macrostegia 
ssp.  gibsonii  is  lowland  wet 
Metrosideros  polymorpha  (ohia)  forest 
or  Diplopterygium  pinnatum  (uluhe  lau 
nui)--M.  polymorpha  shrubland 
between  elevations  of  760-970  m 
(2,490-3,180  ft).  It  has  been  observed  to 
grow  on  flat  to  moderate  or  steep  slopes, 
usually  on  lower  gulch  slopes  or  gulch 
bottoms,  often  at  edges  of  streambanks. 
probably  due  to  vulnerability  to 
ungulate  damage  at  more  accessible 
locations.  Sites  are  suimy  to  shady, 
mesic  to  wet  with  clay  or  other  soil 
substrate.  Associated  vegetation 
includes  Dicranopteris  linearis  (uluhe). 
Perrottetia  sandixicensis  (olomea). 
Scaevola  chamissoniana  (naupaka 
kuahiwi),  Pipturus  sp,  (mamake), 
Antidesma  sp.  (hame).  Freycinetia 
arborea  (ieie),  Psychotria  sp.  (kopiko). 
Cyrtandra  sp.  (ha  iwale).  Broussaisia 
arguta  (kanawao),  Cheirodendron  sp. 
(olapa),  Clermontia  sp.  (oha  wai), 
Dubautia  sp.  (na  ena  e),  Hedyotis  sp. 


(No  Common  Name),  Ilex  anomala 
(aiea).  Labordia  sp.  (kamakahala). 
Melicope  sp.  (alani),  Pneumatopteris  sp. 
(No  common  name),  and  Sadleria  sp. 
(ama  u)  (Ser\'ice  1995;  HINHP  Database 
2000). 

The  threats  to  Cyanea  macrostegia 
ssp,  gibsonii  are  browsing  by  deer; 
competition  with  the  alien  plant 
Hedychium  gardnerianum  (kahili 
ginger);  and  the  small  number  of  extant 
individuals,  as  the  limited  gene  pool 
may  depress  reproductive  vigor,  or  any 
natural  or  man-caused  environmental 
disturbance  could  destroy  the  existing 
populations  (HINHP  Database  2000; 
Sen-ice  1995;  56  FR  47686). 

Gahnia  lanaiensis 

Gahnia  lanaiensis,  a  short-lived 
pereruiial  and  a  member  of  the  sedge 
family  (Cyperaceae),  is  a  tall  (1.5  to  3  m 
(5  to  10  ft)),  tufted,  grass-like  plant.  This 
sedge  may  be  distinguished  from  grasses 
and  other  genera  of  sedges  on  Lanai  by 
its  spirally  arranged  flowers,  its  solid 
stems,  and  its  numerous,  three-ranked 
leaves.  Gahnia  lanaiensis  differs  from 
the  other  members  of  the  genus  on  the 
island  bv  its  achenes  (seed-like  fruits), 
which  are  0.36  to  0.46  cm  (0.14  to  0.18 
in.)  long  and  purplish-black  when 
mature  (Koyama  1999). 

July  has  been  described  as  the  "end  of 
the  flowering  season"  for  Gahnia 
lanaiensis  (Degener  et  al.  1964).  Plants 
of  this  species  have  been  obserxed  with 
fiiiit  in  October  (56  FR  47686). 
Pollination  vectors,  seed  dispersal 
agents,  longevity  of  plants  and  seeds, 
specific  environmental  requirements, 
and  other  limiting  factors  are  unknown. 

Gahnia  lanaiensis  is  known  from  a 
total  of  three  populations  containing  47 
individuals  along  the  summit  of 
Lanaihale,  in  the  Haalelepaakai  area  and 
on  the  eastern  edge  of  Hauola  Gulch 
(HINHP  Database  2000).  The 
populations  are  found  between  915  and 
1,030  m  (3,000  and  3,380  ft)  in  elevation 
(GDSI  2000;  HINHP  Database  2000). 
This  distribution  encompasses  the 
entire  known  historic  range  of  the 
species. 

The  habitat  of  Gahnia  lanaiensis  is 
lowland  wet  forest  (shrubby  rainforest 
to  open  scrubby  fog  belt  or  degraded 
lowland  mesic  forest),  wet 
Diplopterygium  pinnatum-Dicrnnnpteris 
linearis-Metrosideros  polymorpha 
shrubland.  or  wet  Metrosideros 
poIvmorpha-Dicranopteris  linearis 
shrubland.  It  occurs  on  flat  to  gentle 
ridgecrest  topography  in  moist  to  wet 
clav  or  other  soil  substrate  in  open  areas 
or  in  moderate  shade.  Associated 
species  include  native  mat  ferns,  Doodia 
sp.  (okupukupu  lau  ii),  Odontosoria 
chinensis  (pala  a).  Ilex  anomala. 
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HedvoUs  terminnlis  (manono).  Sadlerici 
sp..  Coprosma  sp.  (pilo).  Lycopodium 
sp  (vvawae  iole).  Scaevola  sp. 
(naupaka).  and  Styphelia  tameiameiae 
(pukiavve)  (Service  1995). 

The  primary  threat  to  this  species  is 
the  small  number  of  plants  and  their 
restricted  distribution,  which  increases 
the  potential  for  extinction  from 
naturally  occurring  events.  In  addition. 
Gahnia  lanaiensis  is  threatened  by  the 
planned  development  of  the  island; 
disturbance  of  the  soil  or  destruction  of 
groundcover  plants  which  would 
increase  the  potential  for  erosion  and 
open  areas  to  invading  non-native 
plants;  and  Lfptospermum  scoparium 
(manuka),  a  weedy  tree  introduced  from 
New  Zealand  which  is  spreading  along 
Lanaihale.  but  has  not  yet  reached  the 
area  where  Gahnia  is  found  (Service 
1995;  HINHP  Database  2000). 

Hedyotis  schlechtendahliana  var.  remyi 

Hedyotis  schlechtendahliana  var. 
/Tpmv7,  a  short-lived  perennial  and  a 
member  of  the  coffee  family 
(Rubiaceae).  is  a  few  branched  subshrub 
from  60  to  600  cm  (24  to  240  in.)  long, 
with  weakly  erect  or  climbing  stems  that 
may  be  somewhat  square,  smooth,  and 
glaucous  (with  a  fine  waxy  coating  that 
imparts  a  whitish  or  bluish  hue  to  the 
stem).  The  species  is  distinguished  from 
others  in  the  genus  by  the  distance 
between  leaves  and  the  length  of  the 
sprawling  or  climbing  stems,  and  the 
variety  remyi  is  distinguished  from 
Hedvotis  schlechtendahhana  var 
schlechtendahhanu  by  the  leaf  shape, 
presence  of  narrow  flowering  stalks,  and 
flower  color  (Wagner  et  al.  1999). 

Pollination  vectors,  seed  dispersal 
agents,  longevity  of  plants  and  seeds, 
specific  environmental  requirements, 
and  other  limiting  factors  are  unknown 
for  Hedyotis  schlechtendahhana  var. 
remyi. 

Historically,  Hedyotis 
schlechtendahhana  var.  remyi  was 
known  from  five  locations  on  the 
northwestern  portion  of  Lanaihale 
(HINHP  Database  2000;  Wagner  et  al 
1999;  64  FR  48307).  Currently,  this 
species  is  known  from  eight  individuals 
in  three  populations  on  Kaiholeha- 
Hulupoe  Ridge,  Kapohaku  drainage,  and 
Waiapaa  drainage  on  Lanaihale  (GDSI 
2000;  HINHP  Database  2000). 

Hedyotis  schlechtendahliana  var. 
remyi  typically  grows  on  or  near  ridge 
crests  in  mesic  windswept  shrubland 
with  a  mixture  of  dominant  plant  taxa 
that  may  include  Metrosideros 
polymorpha.  Dicranopteris  Imeahs.  or 
Styphelia  tameiameiae  at  elevations 
between  732  and  914  m  (2.400  to  3.000 
ft).  Associated  plant  taxa  include 
Dodonaea  viscosa.  Odontosoha 


chinensis,  Sadleriu  sp.,  Dubautia  sp.. 
and  Mv-rs;ne  sp.  (kolea)  (HINHP 
Database  2000;  64  FR  48307). 

The  primary  threats  to  Hedyotis 
schlechtendahliana  var.  remyi  are 
habitat  degradation  and  destruction  by 
axis  deer;  competition  with  alien  plant 
taxa  such  as  Psidium  cattleianum 
(strawberry  guava).  Myrica  faya 
(firetree).  Leptospermum  scoparium. 
and  Schinus  terebinthifolius 
(christmasberry);  and  random 
environmental  events  or  reduced 
reproductive  vigor  due  to  the  small 
number  of  remaining  individuals  and 
populations  (HINHP  Database  2000;  64 
FR  48307) 

Labordia  tinifolia  var.  lanaiensis 

Libordia  tinifolia  var.  lanaiensis.  a 
short  lived  perennial  in  the  logan  family 
(Loganiaceae).  is  an  erect  shrub  or  small 
tree  1.2  to  15  m  (4  to  49  ft)  tall.  The 
stems  branch  regularly  into  two  forks  of 
nearly  equal  size.  This  subspecies 
differs  from  the  other  taxa  in  this 
endemic  Hawaiian  genus  by  having 
larger  capsules  and  smaller  corollas 
(Wagner  et  al.  1999).  Flowering  time, 
pollination  vectors,  seed  dispersal 
agents,  longevity  of  plants  and  seeds, 
specific  environmental  requirements, 
and  other  limiting  factors  are  unknown. 

Libordia  tinifolia  var.  lanaiensis  was 
historically  known  from  the  entire 
length  of  the  summit  ridge  of  Lanaihale 
(HINHP  Database  2000)  Currently,  L.  f. 
var.  lanaiensis  is  known  from  only  three 
populatitins  at  the  southeastern  end  of 
the  summit  ridge  of  Lanaihale  (HINHP 
Database  2000).  These  populations  total 
300  to  800  scattered  individuals  (GDSI 
2000) 

The  typical  habitat  of  Labordia 
tinifolia  var.  lanaiensis  is  lowland  mesic 
forest  associated  with  the  native  species 
Dicranopteris  linearis  and  Scaevola 
chamissoniana.  at  elevations  between 
710  and  1.020  m  (2.330  and  3,345  ft) 
(HINHP  Database  2000;  64  FR  48307). 

Labordia  tinifolia  var.  lanaiensis  is 
threatened  bv  axis  deer  and  several 
alien  plant  taxa.  The  species  is  also 
threatened  bv  random  environmental 
factors  because  of  the  small  number  of 
populations  (64  FR  48307). 

Viola  lanaiensis 

Viola  lanaiensis,  a  short-lived 
perennial  of  the  violet  family 
(Violaceae),  is  a  small,  erect, 
unbranched  or  little  branched  subshrub. 
The  leaves,  which  are  clustered  toward 
the  upper  part  of  the  stem,  are  lance- 
shaped  with  a  pair  of  narrow, 
membranous  stipules  (leaf-like 
appendages  arising  from  the  base  of  a 
leaO  below  each  leaf  axis.  The  flowers 
are  small,  white  with  purple  tinged  or 


with  purple  veins,  and  occur  singly  or 
up  to  four  per  upper  leaf  axil.  The  fruit 
is  a  capsule,  about  1.0  to  1.3  cm  (0.4  to 
0.5  in)  long  (Wagner  et  al.  1999).  It  is 
the  only  member  of  the  genus  on  Lanai. 
Flowering  time,  pollination  vectors, 
seed  dispersal  agents,  longevity  of 
plants  and  seeds,  specific 
environmental  requirements,  and  other 
limiting  factors  are  unknown. 

Viola  lanaiensis  was  known 
historically  from  scattered  sites  on  the 
summit,  ridges,  and  upper  slopes  of 
Lanaihale  (from  near  the  head  of 
Kaiolena  and  Hookio  Gulches  to  the 
vicinity  of  Haalelepaakai,  a  distance  of 
about  4  km  (2.5  mi),  at  elevations  of 
approximately  850-975  m  (2,790-3,200 
ft).  An  occurrence  of  V.  lanaiensis  was 
known  in  the  late  1970s  along  the 
summit  road  near  the  head  of  Waialala 
Gulch  where  a  population  of 
approximately  20  individuals 
flourished.  That  population  has  since 
disappeared  due  to  habitat  disturbance. 
Five  populations  are  currently  known 
from  southern  Lanai:  in  Kunoa  Gulch; 
between  Kunoa  and  Waialala  Gulches; 
in  the  upper  end  of  the  northernmost 
drainage  of  Awehi  Gulch;  in  Hauola 
Gulch,  and  along  Hauola  Trail.  It  is 
estimated  that  the  populations  total  less 
than  500  plants  (GDSI  2000;  HINHP 
Database  2000). 

The  habitat  of  Viola  lanaiensis  is 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  wet  forest  or  lowland 
mesic  shrubland.  It  has  been  observed 
on  moderate  to  steep  slopes  from  lower 
gulches  to  ridgetops.  from  670-975  m 
(2,200-3,200  ft)  elevation,  with  a  soil 
and  decomposed  rock  substrate  in  open 
to  shaded  areas.  It  was  once  observed 
growing  from  crevices  in  drier  soil  on  a 
mostly  open  rock  area  near  a  recent 
landslide.  Associated  vegetation 
includes  ferns  and  short  windswept 
shrubs  or  other  diverse  mesic 
community  members  such  as  Scaevola 
chamissoniana,  Hedyotis  terminalis, 
Hedyotis  centranthoides  (No  common 
name).  Styphelia  tameiameiae,  Carex 
sp.  (No  common  name),  Ilex  anomala, 
Psychotria  sp.,  Antidesma  sp., 
Coprosma  sp.,  Freycinetia  arborea, 
Myrsine  sp.,  Nestegis  sp.  (olopua), 
Psvchotria  sp.,  and  Xvlosma  sp.  (maua) 
(Service  1995;  56  FR  47686). 

The  main  threats  to  Viola  lanaiensis 
include  browsing  and  habitat 
disturbance  by  axis  deer;  encroaching 
alien  plant  species  such  as 
Leptospermum  sp.  (No  common  name); 
depressed  reproductive  vigor  due  to  a 
limited  local  gene  pool;  the  probable 
loss  of  appropriate  pollinators;  and 
slugs  (Service  1995;  56  FR  47686). 
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Multi-Island  Species 
Bonamia  menziesii 

Bonamia  menziesii,  a  short-lived 
perennial  and  a  member  of  the  morning- 
glory  family  (Convolvulaceae),  is  a  vine 
with  twining  branches  that  are  fuzzy 
when  young.  This  species  is  the  only 
member  of  the  genus  that  is  endemic  to 
the  Hawaiian  Islands  and  differs  from 
other  genera  in  the  family  by  its  two 
styles,  longer  stems  and  petioles  {a  stalk 
that  supports  a  leaf),  and  rounder  leaves 
(Austin  1999).  Little  is  known  about  the 
life  history  of  this  plant.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown. 

Historically,  Bonamia  menziesii  was 
known  from  Kauai,  Oahu,  Molokai, 
West  Maui,  and  Hawaii  (HINHP 
Database  2000).  Currently,  this  species 
is  known  from  Kauai,  Oahu,  Maui, 
Hawaii,  and  Lanai.  On  Lanai,  the  three 
populations,  containing  a  total  of  14 
individual  plants,  are  found  in  the 
Ahakea  and  Kanepuu  Units  of  Kanepuu 
Preserve,  and  on  Pidiielelu  Ridge  (GDSI 
2000;  HINHP  Database  2000). 

Bonamia  menziesii  is  found  in  dry 
Nestegis  sandwicensis-Diospyros  sp. 
(lama)  forest  and  dry  Dodonea  viscosa 
shrubland  at  elevations  between  150 
and  855  m  (490  and  2,800  ft)  (Austin 
1999;  59  FR  56333).  Associated  species 
include  Bobea  sp.  (ahakea),  Nesoluma 
polvnesicum,  Erytbrina  sandwicensis, 
Rauvolfia  sandwicensis,  Metrosideros 
polymorpha,  Canthium  odoratum, 
Dienella  sandwicensis  (uki  uki), 
Diospyros  sandwicensis  (lama), 
Hedyotis  terminalis,  Melicope  sp. 
(alani),  Myoponim  sandwicense  (naio), 
Nestegis  sandwicense,  Pisonia  sp. 
(papalakepau),  Pittosporum  sp.  (hoawa), 
Pouteria  sandwicensis  (alaa),  and 
Sapindus  oahuensis  (lonomea)  (HINHP 
Database  2000;  59  FR  56333). 

The  primary  threats  to  this  species  on 
Lanai  are  habitat  degradaUon  and 
possible  predadon  by  feral  pigs  (Sus 
scrofa),  goats,  axis  deer,  black-tailed 
deer  (Odocoileus  hemionus 
columbianus).  and  cattle  (Bos  taurus): 
competition  with  a  variety  of  alien  plant 
species  such  as  Lantana  camara, 
Leucaena  leucocephala  and  Schinus 
terebinthif alius;  and  an  alien  beetle 
IPhysomerus  grossipes)  (Service  1999; 
59  FR  56333). 

Centaurium  sebaeoides 

Centaurium  sebaeoides,  a  member  of 
the  gentian  family  (Gentianaceae),  is  an 
annual  herb  with  fleshy  leaves  and 
stalkless  flowers.  This  species  is 
distinguished  from  Centaurium 
erythraea,  which  is  naturalized  in 
Hawaii,  by  its  fleshy  leaves  and  the 


unbranched  arrangement  of  the  flower 
cluster  (56  FR  55770;  Wagner  et  al. 
1999). 

Centaurium  sebaeoides  has  been 
observed  flowering  in  April.  Flowering 
may  be  induced  by  heavy  rainfall. 
Populations  are  found  in  dry  areas,  and 
plants  are  more  likely  to  be  found 
following  heavy  rains  (Service  1999). 

Historically  and  currently. 
Centaurium  sebaeoides  is  known  from 
Kauai,  Oahu,  Molokai,  Lanai,  and  Maui 
(Wagner  et  al.  1999).  On  Lanai,  there  is 
one  population  containing  between  20 
and  30  individual  plants  in  Maunalei 
Valley  (HINHP  Database  2000).  This 
species  is  found  on  dr\'  ledges  around 
210  m  (690  ft)  elevation.  Associated 
species  include  Hibiscus  brackenridgei 
(HINHP  Database  2000). 

The  major  threats  to  this  species  on 
Lanai  are  competition  from  alien  plant 
species  (HINHP  Database  2000). 

Clermontia  oblongifolia  ssp.  mauiensis 

Clermontia  oblongifolia  ssp. 
mauiensis,  a  short-lived  perennial  and  a 
member  of  the  bellflower  family 
(Campanulaceae),  a  shrub  or  tree  with 
oblong  to  lance-shaped  leaves  on  leaf 
stalks  (petioles).  Clermontia  oblongifolia 
is  distinguished  from  other  members  of 
the  genus  by  its  calyx  and  corolla, 
which  are  similar  in  color  and  are  each 
fused  into  a  curved  tube  that  falls  off  as 
the  flower  ages.  The  species  is  also 
distinguished  by  the  leaf  shape,  the 
male  floral  parts,  the  shape  of  the  flower 
buds,  and  the  lengths  of  the  leaf  and 
flower  stalks,  the  flower,  and  the 
smooth  green  basal  portion  of  the  flower 
(the  hypanthium)  (Lammers  1988,  1999; 
57  FR  20772).  Clermontia  oblongifolia 
ssp.  mauiensis  is  reported  from  Maui 
and  Lanai;  while  C.  o.  ssp.  oblongifolia 
is  only  known  from  Oahu.  and  C.  o.  ssp. 
brevipes  is  only  known  from  Molokai. 

Clermontia  oblongifolia  ssp. 
mauiensis  is  known  to  flower  from 
November  to  July  (Rock  1919).  Litde  is 
known  regarding  pollination  vectors, 
seed  dispersal,  or  other  factors. 

Historically  and  currently,  Clermontia 
oblongifolia  ssp.  mauiensis  is  known 
from  Lanai  and  Maui  (Lammers  1999;  57 
FR  20772).  On  Lanai,  an  unknow^n 
number  of  individuals  are  reported  from 
Kaiholena  Gulch  (HINHP  Database 
2000). 

This  plant  typically  grows  on  the 
sides  of  ridges  in  Metrosideros 
polymorpha  dominated  lowland  wet 
forest  at  elevations  between  800-900  m 
(2,625-2.950  ft).  Associated  native 
species  include  Coprosma  sp., 
Clermontia  sp.,  Hedvotis  sp.,  and 
Melicope  sp.  (HINHP  Database  2000). 

The  threats  to  this  species  on  Lanai 
are  the  small  number  of  populations  and 


individuals  which  make  it  vulnerable  to 
extinction  from  a  single  natural  or 
human-caused  environmental 
disturbance;  depressed  reproductive 
vigor;  and  habitat  degradation  by  feral 
pigs  (57  FR  20772;  Service  1997). 

Ctenitis  squamigera 

Ctenitis  squamigera.  a  short-lived 
perennial  and  a  member  of  the  wood 
fern  family  (Dr\'opteridaceae)  (Wagner 
and  Wagner  1992).  It  has  a  rhizome 
(horizontal  stem),  creeping  above  the 
ground  and  densely  covered  with  scales 
similar  to  those  on  the  lower  part  of  the 
leafstalk.  It  can  be  readily  distinguished 
from  other  Hawaiian  species  of  Ctenitis 
by  the  dense  covering  of  tan-colored 
scales  on  its  frond  (Wagner  and  Wagner 
1992).  Reproductive  cycles,  longevity, 
specific  environmental  requirements 
and  limiting  factors  are  unknown. 

Historically.  Ctenitis  squamigera  was 
recorded  from  Kauai.  Oahu.  Molokai. 
Maui.  Lanai.  and  the  island  of  Hawaii 
(HINHP  Database  2000).  Currently,  it  is 
found  on  Oahu,  Lanai,  West  Maui,  and 
Molokai  (HINHP  Database  2000;  59  FR 
49025).  There  are  three  populations 
totaling  42  individual  plants  on  Lanai  in 
the  Waiapaa-Kapohaku  area  on  the 
leeward  side  of  the  island.  Lopa  Gulch, 
and  Waiopa  Gulch  on  the  windward 
side  (GDSI  2000;  HINHP  Database  2000). 

This  species  is  found  in  the  forest 
underston.'  at  elevations  of  380  to  917  m 
(1,250  to  3.010  ft)  in  diverse  mesic  forest 
and  scrubby  mixed  mesic  forest  (HINHP 
Database  2000).  Associated  native  plant 
taxa  include  Nestegis  sandwicensis. 
Coprosma  sp.,  Sadleria  sp..  Selaginella 
sp.  (lepelepe  a  moa),  Carex  meyenii  (No 
common  name),  Blechnum  occidentale 
(No  common  name).  Pipturus  sp., 
Melicope  sp..  Pneumatopteris 
sandwicensis  (No  common  name), 
Pittosporum  sp.,  Ahuia  oliviformis 
(made),  Freycinetia  arborea.  Antidesma 
sp..  Cvrtandra  sp..  Peperomia  sp.  (ala 
ala  wai  nui),  Myrsine  sp..  Psychotria  sp., 
Metrosideros  polymorpha.  Syzygium 
sandwicensis  (ohia  ha).  Wikstroemia  sp., 
Microlepia  sp.  (No  common  name). 
Doodia  sp..  Boehmeria  grandis  (akolea). 
Nephrolepis  sp.  (kupukupu),  Perrotettia 
sandwicensis.  and  Xvlosma  sp.  (HINHP 
2000.  59  FR  49025). ' 

The  primary-  threats  to  this  species  on 
Lanai  are  habitat  degradation  by  feral 
pigs,  goats,  and  axis  deer;  competition 
with  alien  plant  taxa,  especially 
Psidium  cattleianum  and  Schinus 
terebinthifolius:  fire;  decreased 
reproductive  \'igor  and  extinction  from 
naturally  occurring  events  due  to  the 
small  number  of  existing  populations 
and  individuals  (Service  1998;  Culliney 
1988;  HINHP  Database  2000;  59  FR 
49025). 
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Cvanea  grimesiana  ssp.  grimesianci 

Cyanpa  gnmesiana  ssp.  grinwsiana,  a 
short-lived  perennial  and  a  member  of 
the  bellflower  family  (Campanulaceae). 
is  a  shrub  with  pinnately  divided 
leaves.  This  species  is  distinguished 
from  others  in  this  endemic  Hawaiian 
genus  by  the  pinnately  lobed  leaf 
margins  and  the  width  of  the  leaf 
blades.  This  subspecies  is  distinguished 
from  the  other  two  subspecies  by  the 
shape  and  size  of  the  calv^c  lobes  which 
overlap  at  the  base  (Lammers  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  On  Molokai,  flowering 
plants  have  been  reported  in  July  and 
August.  Reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown 

Historically  and  currently,  Cvanea 
grimesiana  ssp.  grimesiana  is  known 
from  Oahu,  Molokai.  Lanai.  and  Maui 
(61  FR  53108:  Service  1999).  Currently, 
on  Lanai  there  are  two  populations  with 
at  least  three  individuals  in  Kaiholena 
Gulch  and  Waiakeakua  Gulch  (HINHP 
Database  2000). 

This  species  is  typically  found  in 
mesic  forest  often  dominated  by 
Metrosideros  polymorpha  or  A/. 
polymorpha  and  Acacia  koa  (koa),  or  on 
rocky  or  steep  slopes  of  stream  banks,  at 
elevations  between  350  and  945  m 
(1,150  and  3.100  ft).  Associated  plants 
include  Antidesma  sp..  Bobea  sp.. 
MvTsine  sp..  Sestegis  sandwicensis, 
Psychotna  sp.,  and  Xylosma  sp.  (61  FR 
53108;  Ser\'ice  1999)' 

The  threats  to  this  species  on  Lanai 
are  habitat  degradation  and/or 
destruction  caused  by  feral  axis  deer, 
goats,  and  pigs;  competition  with 
various  alien  plants;  randomly  naturally 
occurring  events  causing  extinction  due 
to  the  small  number  of  existing 
individuals;  fire;  landslides;  rats  IRattus 
rattusi:  and  various  slugs  (59  FR  53108; 
Service  1999). 

Cyrtandra  munroi 

Cyrtandra  munroi.  a  short-lived 
perennial  and  a  member  of  the  African 
violet  family  (Gesneriaceae).  It  is  a 
shrub  with  opposite,  elliptic  to  almost 
circular  leaves  which  are  sparsely  to 
moderately  hairy  on  the  upper  surface 
and  covered  with  velvety,  rust-colored 
hairs  underneath.  This  species  is 
distinguished  from  other  species  of  the 
genus  by  the  broad  opposite  leaves,  the 
length  of  the  flow^er  cluster  stalks,  the 
size  of  the  flowers,  and  the  amount  of 
hair  on  various  parts  of  the  plant 
(Wagner  ef  a/.  1999). 

Some  work  has  been  done  on  the 
reproductive  biology  of  some  species  of 
Cyrtandra  (Service  1995),  but  not  on  (' 
munroi  specifically  Studies  indicate 


that  a  specific  pollinator  may  be 
necessary  for  successful  pollination. 
Seed  dispersal  may  be  via  birds  which 
eat  the  fruits  (Service  1995).  Flowering 
time,  longevity  of  plants  and  seeds, 
specific  environmental  requirements, 
and  other  limiting  factors  are  unknown. 

Historically  ana  currently.  Cyrtandra 
munroi  is  known  from  Lanai  and  Maui 
(HINHP  Database  2000;  Wagner  et  al. 
1999).  Currently,  on  Lanai  there  are  a 
total  of  two  populations  containing  17 
individuals  in  the  Kapohaku/Waiapaa 
area,  and  the  gulch  between  Kunoa  and 
Waialala  gulches  (GDSI  2000;  HINHP 
Database  2000). 

The  habitat  of  this  species  is  diverse 
mesic  forest,  wet  Metrosideros 
polvmorpha  forest,  and  mixed  mesic  M. 
polvmorpha  forest,  typically  on  rich, 
moist  to  wet,  moderately  steep  talus 
slopes  from  300  to  920  m  (980-3,020  ft). 
It  iK;i:urs  on  soil  and  rock  substrates  on 
slopes  from  watercourses  in  gulch 
bottoms  and  up  the  sides  of  gulch  slopes 
to  near  ridgetops  Associated  native 
species  include,  Diplopterygium 
pinnatum.  Diospyros  sp..  Hedyotis 
acummata  (au).  Clermontia  sp.,  Alyxia 
oliviformis.  Bobea  sp..  Coprosma  sp., 
Dicranopteris  linearis.  Freycinetia 
arborea.  Melicope  sp.,  Myrsine  sp., 
Perrottetia  sandwicensis,  Pipturus  sp,, 
Pittosporum  sp.,  Pleomele  sp.  (hala 
pepe).  Pouteha  sandwicensis, 
Psychotna  sp.,  Sadleria  sp..  Scaevola 
sp..  Xvlosma  sp..  and  other  Cyrtandra 
spp.  (HINHP  Database  2000;  Service 
1995). 

The  threats  to  this  species  on  Lanai 
are  browsing  and  habitat  disturbance  by 
axis  dtHir;  competition  with  the  alien 
plant  species  Psidium  cattleianum, 
M\Tica  faya,  Leptospermum  scoparium, 
Plucbea  symphytifolia  (sourbush). 
Melinis  minutiflora  (molasses  grass). 
Rubus  rosifolius  (thimbleberry).  and 
Puspalum  conjugatum  (Hilo  grass);  a 
very  small  number  of  extant  individuals 
which  can  cause  depressed  reproductive 
vigor;  and  loss  of  appropriate 
pollinators  (Service  1995;  57  FR  20772). 

Hedyotis  mannii 

Hedyotis  mannii,  a  short-lived 
perennial  and  a  member  of  the  coffee 
familv  (Rubiaceae).  It  is  a  perennial 
plant  with  smooth,  usually  erect  stems 
30  to  60  cm  (1  to  2  ft)  long  which  are 
woody  at  the  base  and  four-angled  or 
-winged.  This  species'  growth  habit:  its 
quadrangular  or  winged  stems;  the 
shape,  size,  and  texture  of  its  leaves: 
and  its  dry  capsule  which  opens  when 
mature  separate  it  from  other  species  of 
the  genus  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 


requirements,  and  limiting  factors  are 
unknown  (Service  1996a). 

Hedyotis  mannii  was  once  widely 
scattered  on  Lanai,  West  Maui,  and 
Molokai  (HINHP  Database  2000).  After  a 
hiatus  of  50  years,  this  species  was 
rediscovered  in  1987  by  Steve  Perlman 
on  Molokai  (HINHP  Database  2000: 
Service  199     ,.  In  addition,  two 
population^,  now  numbering  between 
35  and  40  individual  plants,  were 
discovered  on  Lanai  in  1991  in 
Maunalei  and  Hauola  gulches  (GDSI 
2000;  HINHP  Database  2000;  Service 
1996a). 

Hedyotis  mannii  typically  grows  on 
dark,  narrow,  rocky  gulch  walls  and  on 
steep  stream  banks  in  wet  forests  at  150 
to  1,050  m  (490  to  3,450  ft)  in  elevation 
(HINHP  Database  2000;  Service  1996a}. 
Associated  plant  species  include 
Sadleria  sp.,  Selaginella  sp.,  Broussaisia 
arguta,  Labordia  sp.,  Cyrtandra  sp., 
Scaevola  sp.,  Freycinetia  arborea, 
Blechnum  occidentale.  Pipturis  sp., 
Carex  meyenii,  Pneumatopteris 
sandwicensis,  Cibotium  sp.  (hapuu), 
Cvanea  sp.  (haha),  and  Psvchotria  sp. 
(HINHP  Database  2000). 

The  limited  number  of  individuals  of 
Hedyotis  mannii  makes  it  extremely 
vulnerable  to  extinction  from  random 
environmental  events.  Feral  pigs  and 
alien  plants  such  as  Melinis  minutiflora, 
Psidium  cattleianum,  and  Rubus 
rosifolius  degrade  the  habitat  of  this 
species  and  contribute  to  its 
vulnerability  (57  FR  46325). 

Hibiscus  brackenridgei 

Hibiscus  brackenridgei,  a  short-lived 
perennial  and  a  member  of  the  mallow 
family  (Malvaceae),  is  a  sprawling  to 
erect  shrub  or  small  tree.  This  species 
differs  from  other  members  of  the  genus 
in  having  the  following  combination  of 
characteristics:  Yellow  petals,  a  calyx 
consisting  of  triangular  lobes  with 
raised  vems  and  a  single  midrib,  bracts 
attached  below  the  calyx,  and  thin 
stipules  that  fall  off,  leaving  an  elliptic 
scar.  Two  subspecies  are  currently 
recognized,  H.  brackenridgei  ssp. 
brackenridgei  and  H.  brackenridgei  ssp. 
mokuleianus  (Bates  1999). 

Hibiscus  brackenridgei  is  known  to 
flower  continuously  from  early  February 
through  late  May,  and  intermittently  at 
other  times  of  year.  Intermittent 
flowering  may  possibly  be  tied  to  day 
length  (Service  1999).  Little  else  is 
known  about  the  life  history  of  this 
plant.  Pollination  biology,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown. 

Historically,  Hibiscus  brackenridgei 
was  known  from  Kauai,  Oeihu.  Lanai, 
Maui,  Molokai.  and  Hawaii  (HINHP 
Database  2000:  Service  1999).  Hibiscus 
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brackenridgei  was  collected  from  an 
undocumented  site  on  Kahoolawe 
though  the  subspecies  has  never  been 
determined  (Service  1999).  Currently,  H. 
b.  ssp.  mokuleianus  is  known  from 
Oahu  and  from  undocvunented 
observations  on  Kauai  (Bates  1999; 
Service  1999).  Hibiscus  brackenridgei 
ssp.  brackenridgei  is  currently  known 
from  Lanai,  Maui,  and  Hawaii.  On 
Lanai,  there  are  a  total  of  three 
populations  containing  an  unknown 
number  of  individuals,  one  population 
is  known  from  Keamuku  Road,  one  from 
a  fenced  area  on  the  dry  plains  of  Kaena 
Point,  and  a  population  that  was 
initially  outplanted  and  now  appears  to 
be  reproducing  naturally  in  Kanepuu 
Preserve  {GDSI  2000;  HINHP  Database 
2000;  Wesley  Wong,  Jr.,  formerly  of 
Hawaii  Division  of  Forestry  and 
Wildlife  (DOFAW),  in  litt.  1998). 

Hibiscus  brackenridgei  ssp. 
brackenridgei  occurs  in  lowland  dry  to 
mesic  forest  and  shrubland  from  sea 
level  to  800  m  (2,625  ft)  in  elevation 
(Bates  1999;  HINHP  Database  2000). 
Associated  plant  species  include 
Dodonea  viscosa,  Canthium  odoratum, 
Eurya  sandwicensis  (anini),  Isachne 
distichophylla  (ohe),  and  Sida  fallax 
(HINHP  Database  2000). 

The  primary  threats  to  Hibiscus 
brackenridgei  ssp.  brackenridgei  on 
Lanai  are  habitat  degradation;  possible 
predation  by  pigs,  goats,  mouflon  sheep 
[Ovis  musimon),  cattle,  axis  deer,  and 
rats;  competition  with  alien  plant 
species;  road  construction;  fire;  and 
susceptibility  to  extinction  caused  by 
naturally  occurring  events  or  reduced 
reproductive  vigor  (59  FR  56333). 

Melicope  munroi 

Melicope  munroi,  a  long  lived 
pereimial  of  the  citrus  family 
(Rutaceae),  is  a  sprawling  shrub  up  to  3 
m  (10  ft)  tall.  The  new  growth  of  this 
species  is  minutely  hairy.  This  species 
differs  from  other  Hawaiian  members  of 
the  genus  in  the  shape  of  the  leaf  and 
the  length  of  the  inflorescence  (a  flower 
cluster)  stalk  (Stone  et  al.  1999). 
Flowering  time,  pollination  vectors, 
seed  dispersal  agents,  longevity  of 
plants  and  seeds,  specific 
environmental  requirements,  and  other 
limiting  factors  are  unknown. 

Historically,  this  species  was  known 
from  the  Lanaihale  summit  ridge  of 
Laneii  and  above  Kamalo  on  Molokai. 
Currently,  Melicope  munroi  is  only 
known  from  the  Lanaihale  simunit  ridge 
on  Lanai  (HINHP  Database  2000;  GDSI 
2000).  There  are  four  scattered 
populations  totaling  an  estimated  300  to 
800  individuals  on  the  Lanaihale 
summit,  head  of  Hauola  gulch,  Waialala 


gulch,  and  the  ridge  of  Waialala  gulch 
(HINHP  Database  2000;  64  FR  48307). 

Melicope  munroi  is  typically  found  on 
slopes  in  lowland  wet  shrublands,  at 
elevations  of  790  to  1,020  m  (2,600  to 
3,350  ft).  Associated  native  plant  taxa 
include  Diplopterygium  pinnatum, 
Dicranopteris  linearis,  Metrosideros 
polymorpha,  Cheirodendron  trigynum 
(olapa),  Coprosma  sp.,  Broussaisia 
arguta,  other  Melicope  sp.,  and 
Machaerina  angustifolia  (uki)  (HINHP 
Database  2000). 

The  major  threats  to  Melicope  munroi 
on  Lanai  are  axis  deer  and  the  alien 
plant  taxa  Leptospermum  scoparium 
and  Psidium  cattleianum  (HINHP 
Database  2000).  Random  environmental 
events  also  threaten  the  one  remaining 
population  (64  FR  48307). 

Portulaca  sclerocarpa 

Portulaca  sclerocarpa  of  the  purslane 
family  (Portulacaceae),  is  a  perennial 
herb  with  a  fleshy  tuberous  taproot 
which  becomes  woody  and  has  stems 
up  to  about  20  cm  (8  in.)  long.  The 
stalkless,  succulent,  grayish-green 
leaves  are  almost  circular  in  cross- 
section.  Dense  tufts  of  hairs  are  located 
in  each  leaf  axil  (point  of  divergence 
between  a  branch  or  leaf)  and 
imdemeath  the  tight  clusters  of  three  to 
six  stalkless  flowers  grouped  at  the  ends 
of  the  stems.  Sepals  (one  of  the  modified 
leaves  comprising  a  flower  calyx)  have 
membranous  edges  and  the  petals  are 
white,  pink,  or  pink  with  a  white  base. 
The  hardened  capsules  open  very  late  or 
not  at  all,  and  contain  glossy,  dark 
reddish-browrn  seeds.  This  species 
differs  from  other  native  and  naturalized 
species  of  the  genus  in  Hawaii  by  its 
woody  taproot,  its  narrow  leaves,  and 
the  colors  of  its  petals  and  seeds.  Its 
closest  relative,  P.  villosa,  differs  mainly 
in  its  thinner-walled,  opening  capsule 
(Wagner  et  al.  1999). 

This  species  was  observed  in  flower 
during  March  1977,  December  1977,  and 
June  1978.  The  presence  of  juveniles 
indicated  that  pollination  and 
germination  were  occurring  (Service 
1996b).  Pollination  vectors,  seed 
dispersal  agents,  longevity  of  plants  and 
seeds,  specific  environmental 
requirements,  and  other  limiting  factors 
are  imknown. 

Historically  and  currently,  Portulaca 
sclerocarpa  is  found  on  an  islet  off  the 
south  coast  of  the  island  of  Lanai,  and 
on  the  island  of  Hawaii.  The  population 
on  Poopoo  Islet  off  the  coast  of  Lanai 
contains  about  10  plants  (HINHP 
Database  2000;  GDSI  2000;  Service 
1996b).  This  species  grows  on  exposed 
ledges  in  thin  soil  in  coastal 
communities  (Wagner  et  al.  1999; 
HINHP  Database  2000). 


The  major  threats  to  Portulaca 
sclerocarpa  on  Lanai  are  herbivory 
(feeding  on  plants)  by  the  larvae  of  an 
introduced  sphinx  moth  [Hyles  lineata) 
(Frank  Howarth,  Bishop  Museum,  in  litt 
2000);  competition  from  introduced 
plants:  and  fire  (59  FR  10305). 

Spetmolepis  hawaiiensis 

Spermolepis  hawaiiensis,  a  member  of 
the  parsley  family  (Apiaceae),  is  a 
slender  annual  herb  with  few  branches. 
Its  leaves,  dissected  into  narrow,  lance- 
shaped  divisions,  are  oblong  to 
somewhat  oval  in  outline  and  grow  on 
stalks.  Flowers  are  arranged  in  a  loose, 
compound  umbrella-shaped 
inflorescence  arising  from  the  stem, 
opposite  the  leaves.  Spermolepis 
hawaiiensis  is  the  only  member  of  the 
genus  native  to  Hawaii.  It  is 
distinguished  from  other  native 
members  of  the  femiily  by  being  a  non- 
succulent  annual  with  an  umbrella- 
shaped  inflorescence  (Constance  and 
Affolter  1999).  Little  is  known  about  the 
life  history  of  S.  hawaiiensis. 
Reproductive  cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999). 

Historically,  Spermolepis  hawaiiensis 
was  known  from  Kauai,  Oahu,  Lanai, 
and  the  island  of  Hawaii  (HINHP 
Database  2000).  Currently  it  is  extant  on 
Kauai,  Oahu,  Molokai,  Lanai.  West 
Maui,  and  Hawaii  (59  FR  56333:  HINHP 
Database  2000).  On  Lanai,  this  species  is 
known  from  three  populations  of  350  to 
400  individuals:  in  the  southern  edge  of 
Kapoho  Gulch,  Kamiki  Ridge,  and 
around  274  m  (900  ft.)  downslope  of 
Puu  Manu  (HINHP  Database  2000; 
Robert  Hobdy,  DOFAW.  pers.  comm. 
2000). 

Spermolepis  hawaiiensis  is  known 
from  rocky,  steep  slopes  growing  on 
ledges  and  pockets  between  elevations 
of  335  and  396  m  (1,100  and  1,300  ft). 
Associated  native  plant  species  include 
Dodonea  \iscosa,  Panicum  spp.  (panic 
grass),  Heteropogon  contortus  (pili 
grass).  Lipochaeta  lavarum  (nehe).  and 
Reyoldsia  sandwicensis  (ohe)  (HINHP 
Database  2000;  R.  Hobdy,  pers.  comm. 
2000). 

The  primary  threats  to  Spermolepis 
hawaiiensis  on  Lanai  are  habitat 
degradation  by  feral  goats,  competition 
with  various  alien  plants  such  as 
Lantana  camara;  and  erosion, 
landslides,  and  rockslides  due  to  natural 
weathering  which  result  in  the  death  of 
individual  plants  as  well  as  habitat 
destruction  (59  FR  56333:  Service  1999; 
R.  Hobdy,  pers.  comm.  2000). 
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Tetramolopium  remyi 

Tetramolopium  remyi.  a  short-livfd 
perennial  membHr  of  the  sunflower 
family  (Asterateae),  is  a  much  branched, 
decumbent  (reclining,  with  the  end 
ascending)  or  occa.sionallv  erect  shrub 
up  to  about  38  cm  (15  in.)  tall.  Its  leaves 
are  firm.  ver>'  narrow,  and  with  the  . 
edges  rolled  inward  when  the  leaf  is 
mature.  There  is  a  single  flower  head 
per  branch  The  heads  are  each 
comprised  of  70  to  100  yellow  disk,  and 
150  to  250  white  ray  florets.  The  stems, 
leaves,  flower  bracts,  and  fruit  are 
covered  with  sticky  hairs 
Tetramolopium  remvi  has  the  largest 
flower  heads  in  the  genus.  Two  other 
species  of  the  genus  are  known 
historicallv  from  Lanai.  but  both  have 
purplish  rather  than  yellow  disk  florets 
and  from  4  to  60  rather  than  1  flower 
head  per  branch  (Lowrey  1999). 

Tetramolopium  remyi  flowers 
between  April  and  |aiiuar\'  (Lowrey 
1986)  Field  observations  suggest  that 
the  population  size  of  the  species  can  be 
prof(Jundly  affected  by  variabilitv  in 
annual  precipitation:  the  adult  plants 
mav  succumb  to  prolonged  drought,  hut 
apparently  there  is  a  seedbank  in  the 
soil  that  can  replenish  the  population 
during  favorable  conditions  (Lowrey 
1986:  Service  1995)  Such  seed  banks 
are  of  great  importance  for  and-dwelling 
plants  to  allow  populations  to  persist 
through  adverse  conditions.  The  aridity 
of  the  area,  possibly  coupled  with 
human-induced  changes  in  the  habitat 
and  subsequent  lack  of  availability  of 
suitable  sites  for  seedling  establishment, 
may  be  a  factor  limiting  population 
growth  and'or  expansion.  Requirements 
of  this  taxon  in  these  areas  are  not 
known,  but  success  in  greenhouse 
cultivation  of  these  plants  with  much 


higher  water  availability  implies  that, 
although  these  plants  are  drought- 
t(jlerant.  perhaps  tht?  dry  conditions  in 
which  they  currently  exist  are  not 
optimum.  Individual  plants  are 
probably  not  long-lived  (LowTey  1986). 
I'ollination  is  hypothesized  to  be 
possibly  by  butterflies,  bees,  or  flies. 
Seed  dispersal  agents,  environmental 
requirements,  and  other  limiting  factors 
are  unknown  (Lowrey  1986:  Ser\'ice 
1995) 

Historically,  the  species  was  known 
from  the  Lahaina  area  of  West  Maui  and 
Lanai.  Currently.  Tetramolopium  remyi 
is  imly  known  from  two  populations  on 
Lanai;  one  near  .Awalua  Road  and  the 
other  near  Awehi  Road,  with  a  total  of 
approximately  26  plants  (GDSI  2000: 
HINHP  Database  2000). 

Tetramolopium  remvi  is  found  in  red 
sandy  loam  soil  in  dry  Dodonea  viscosa- 
Heteropogon  contortus  communities  at 
an  elevation  of  about  230  m  (755  ft). 
Commonly  assoi:iated  native  species 
include  Bidens  muuiensis.  Wajtheria 
mdica  (uha  loa).  Wikstroemia  oahuensis 
(akia).  and  Uporhaeta  lavarum  (HINHP 
Database  2000) 

Browsing  by  deer  and  mouflon  sheep 
and  competition  from  invading  weedy 
species,  primarily  Andropogon  \iginicus 
(broomsedge)  and  Panicum  maximum 
(guinea  grass),  are  the  main  threats  to 
the  species  on  Lanai.  The  plants  are  tiny 
and  can  easily  be  displaced  and 
eliminated  by  invading  exotic  species. 
Fire  is  also  a  potential  threat  (Service 
1995;  56  PR  47686). 

Viiinu  o-wahuensis 

Vigna  o-wahuensis.  a  member  of  the 
legume  family  (Fabaceae).  is  a  slender 
twining  perennial  herb  with  fuzzy 
stems  Each  leaf  is  made  up  of  three 


leaflets  which  vary  in  shape  from  round 
to  linear,  and  are  sparsely  or  moderately 
covered  with  coarse  hairs.  Flowers,  in 
clusters  of  one  to  four,  have  thin, 
translucent,  pale  yellow  or  greenish 
yellow  petals.  The  two  lowermost  petals 
are  fused  and  appear  distinctly  beaked. 
The  sparsely  hairy  calyx  has 
asymmetrical  lobes.  The  fruits  are  long 
slender  pods  that  may  or  may  not  be 
slightly  inflated  and  contain  7  to  15  gray 
to  black  seeds.  This  species  differs  from 
others  in  the  genus  by  its  thin  yellowish 
petals,  sparsely  hairy  calyx,  and  thin 
pods  which  may  or  may  not  be  slightly 
inflated  (Geesink  et  al.  1999). 

Additional  information  on  the  life 
histor\-  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  generally  unknown 
(Service  1999). 

Historically,  Vigna  o-wahuensis  was 
known  from  Niihau,  Oahu,  and  Maui 
(HINHP  Database  2000).  Currently,  V.  o- 
wahuensis  is  known  from  the  islands  of 
Molokai.  Maui,  Lanai,  Kahoolawe,  and 
Hawaii.  There  are  no  currently  known 
populations  on  Niihau  or  Oahu  (HINHP 
Database  2000).  On  Lanai,  it  is  known 
from  a  1986  collection  made  on  the 
"windward  slopes  of  Kanepuu"  (GDSI 
2000:  HINHP  Database  2000;  Joel  Lau, 
HINHP,  in  lift.  2000). 

While  typically  reported  from  dr\' 
grassland  and  shrubland  on  Kahoolawe, 
Molokai,  and  Hawaii,  the  plant 
community  and  associated  species, 
elevation,  and  threats  are  unknown  on 
Lanai  (HINHP  Database  2000;  ].  Lau, 
HINHP,  in  litt.  2000:  59  FR  56333). 

A  summary  of  populations  and 
landownership  for  these  19  plant 
species  on  Lanai  is  given  in  Table  3. 


Table  3.— Summary  of  Populations  and  Landownership  for  19  Species  on  Lanai 


Species 


Abutilon  eremitopelalum  , 

Bonamia  menziesu       

Centaunum  seoaeoides 

Clermontia  ot>iongifolia  ssp  mauiensis  . 

Ctenitis  squamigera 

Cyanea  gnmesiana  ssp  grimesiana 

Cyanea  macrostegia  ssp  gibsonii  

Cyrtandra  munroi  , 

Gahnia  lanaiensis 

Hedyotis  mannu 

Hedyotis  schlechtendahliana  var  remyi 

Hibiscus  brackenndgsi  , 

LatKirdia  tinifoiia  var  lanaiensis  .'. 

Melicope  munroi  , 

Portulaca  scierocarpa     , 

Spermolepis  hawauensis  , 

Tetramolopium  remyi  

Vigna  o-^ahuensis  , 


Number  of 

current 
populations 

Landownership 

Federal                  State 

Pnvate 

1 

X 

3 

X 

1 

X 

1 

X 

3 

X 

2 

X 

7 

X 

2 

X 

3 

X 

2 

X 

3 

X 

3 

X 

3 

■ 

X 

4 

X 

1 

X 

3 

X 

2 

X 

1 

X 
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Table  3.- 

—Summary  of  Populations  and  Landownership  for  1 9  Species  on  Lanai — Continued 

1 

j      Number  of                                  Landownership 

populations             Federal                  State                   Private 

Viola  lanaiensis      

s                               .    X 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 

1975.  In  that  dociunent,  Bonamia 
menziesii,  Gahnia  lanaiensis,  Hedyotis 
mannii  (as  Hedyotis  thyrsoidea  var. 
thyrsoidea),  Hibiscus  brackenridgei  (as 
Hibiscus  brackenridgei  var. 
brackenridgei,  var,  mokuleianus,  and 
var.  "from  Hawaii"),  Portulaca 
scierocarpa,  Solanum  incompletum  (as 
Solanum  haleakalense  and  Solanum 
incompletum  var,  glabratum,  var. 
incompletum,  and  var.  mauiensis), 
Vigna  o-wahuensis  (as  Vigna 
sandwicensis  var.  heterophylla  and  var. 
sandwicensis),  and  Viola  lanaiensis 
were  considered  endangered;  Cyrtandra 
munroi  and  Labordia  tinifoiia  var. 
lanaiensis  were  considered  threatened; 
and,  Abutilon  eremitopetalum,  Ctenitis 
squamigera,  Cyanea  macrostegia  ssp. 
gibsonii.  Melicope  munroi  (as  Pelea 
munroi),  and  Tetramolopium  remyi 
were  considered  to  be  extinct. 

On  July  1, 1975,  we  published  a 
notice  in  the  Federal  Register  (40  FR 
27823)  of  our  acceptance  of  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act,  and  giving 
notice  of  our  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 
As  a  result  of  that  review,  on  June  16, 

1976,  we  published  a  proposed  rule  in 
the  Federal  Register  (41  FR  24523)  to 
determine  endangered  status  pursuant 
to  section  4  of  the  Act  for  approximately 
1,700  vascular  plant  taxa,  including  all 
of  the  above  taxa  except  Cyrtandra 
munroi,  Labordia  tinifoiia  var. 
lanaiensis,  and  Melicope  munroi.  The 
list  of  1,700  plant  taxa  was  assembled 
on  the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1, 
1975,  Federal  Register  publication. 

General  comments  received  in 
response  to  the  1976  proposal  are 
summarized  in  an  April  26,  1978, 
Federal  Register  publication  (43  FR 


17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn,  and  a  1-year  grace 
period  was  given  to  proposals  already 
over  2  years  old.  On  December  10,  1979, 
we  published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16,  1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
We  published  updated  notices  of  review 
for  plants  on  December  15,  1980  (45  FR 
82479),  September  27,  1985  (50  FR 
39525),  February  21,  1990  (55  FR  6183), 
September  30,  1993  (58  FR  51144), 
February  28,  1996  (61  FR  7596),  and 
September  19,  1997  (62  FR  49398).  A 
summary  of  the  status  categories  for 
these  Lanai  plant  species  in  the  1980- 
1997  notices  of  review  can  be  found  in 
Table  4(a). 

The  20  plants  at  issue  in  this 
proposed  rule  were  listed  as  endangered 
species  under  the  Act  between  1991  and 
1999.  A  summary  of  the  listing  actions 
can  be  found  in  Table  4(b).  At  the  time 
17  of  these  plants  were  listed,  we 
determined  that  designation  of  critical 
habitat  was  not  prudent  because 
designation  would  increase  the  degree 
of  threat  to  the  species  and/or  would  not 
benefit  the  plant.  These  not  prudent 
determinations,  along  with  229  others, 
were  challenged  in  Conservation 
Council  for  Hawaii  v.  Babbitt  2  F.  Supp. 
2d  1280  (D.  Haw.1998).  On  March  9. 
1998,  the  United  States  District  Court 
for  the  District  of  Hawaii  directed  us  to 
review  the  prudency  determinations  for 
245  listed  plant  species  in  Hawaii, 
including  these  species  (2  F.  Supp.  2d 
1280  (D.  Haw.  1998)).  Among  other 
things,  the  court  held  that  in  most  cases 
we  did  not  sufficiently  demonstrate  that 
the  species  are  threatened  by  human 
activity  or  that  such  threats  would 
increase  with  the  designation  of  critical 
habitat.  The  court  also  held  that  we 
failed  to  balance  any  risks  of  designating 
critical  habitat  against  any  benefits  (Id. 
at  1283-1285).  For  example,  the  court 
suggested  that,  before  concluding 
critical  habitat  would  not  be  prudent, 
we  should  consider  whether  designation 
might  prevent  an  inadvertent  act  of 
destruction  by  educating  the  public. 

Regarding  our  determination  that 
designating  critical  habitat  would  have 
no  additional  benefits  to  the  species 
above  and  beyond  those  already 


provided  through  the  section  7 
consultation  requirement  of  the  Act.  the 
court  ruled  that  we  failed  to  consider 
the  specific  effect  of  the  consultation 
requirement  on  each  species  {Id.  at 
1286-88).  In  addition,  the  court  stated 
that  we  did  not  consider  benefits 
outside  of  the  consultation 
requirements.  In  the  court's  view,  these 
potential  benefits  include  substantive 
and  procedural  protections.  The  court 
held  that  substantively,  designation 
establishes  a  "uniform  protection  plan" 
prior  to  consultation  and  indicates 
where  compliance  with  section  7  of  the 
Act  is  required.  Procedurally,  the  court 
stated  that  the  designation  of  critical 
habitat  educates  the  public  and  State 
and  local  governments  and  affords  them 
an  opportunity'  to  participate  in  the 
designation  [Id.  at  1288).  The  court  also 
stated  that  private  lands  may  not  be 
excluded  from  critical  habitat 
designation  even  though  section  7 
requirements  apply  only  to  Federal 
agencies.  In  addition  to  the  potential 
benefit  of  informing  the  public  and  State 
and  local  governments  of  the  listing  and 
of  the  areas  that  are  essential  to  the 
species'  conservation,  the  court  found 
that  there  may  be  Federal  activity  on  the 
private  property  in  the  future,  even 
though  no  such  activity  may  be 
occurring  there  at  the  present  (Id.  at 
1285-88).  On  August  10.  1998.  the  court 
ordered  us  to  publish  proposed  critical 
habitat  designations  or  non-designations 
for  at  least  100  species  by  November  30. 
2000,  and  to  publish  proposed 
designations  or  non-designations  for  the 
remaining  145  species  bv  April  30, 
2002. 

At  the  time  we  listed  Hedyotis 
schlechtendahliana  var.  remyi.  Labordia 
tinifoiia  \'ar.  lanaiensis.  and  Melicope 
munroi  (64  FR  48307).  we  determined 
that  designation  of  critical  habitat  was 
prudent  and  that  we  would  develop 
critical  habitat  designations  for  these 
three  taxa,  along  with  seven  others  from 
Maui,  Molokai,  Lanai.  or  Kahoolawe 
(the  Maui  Nui  species),  at  the  same  time 
we  developed  the  designations  for  the 
245  Hawaiian  plant  species.  In 
Conservation  Council  for  Hawaii  v. 
Babbitt.  CIV  No.  99—000283  HG  (D. 
Haw.  August  19,  1999,  Februan'  16, 
2000,  and  March  28.  2000),  the'court 
ordered  us  to  publish  proposed  critical 
habitat  designations  for  these  10  Maui 
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Nui  species  bv  November  30,  Jl)()(i  and 
to  publish  final  critical  habitat 
designations  h\  N'o\fmber  K).  JOOl 
This  notice  and  proposed  rule  respon(i> 
to  the  court's  orders. 

To  comply  with  the  court  orders, 
between  now  and  .\pril  30.  2002.  we 
plan  to  publish  seven  notices  of 
determinations  of  whether  critical 
habitat  is  prudent,  along  with  prof)o-,i'(i 
rules  as  appropriate,  m  the  follmviny 
i;roupings:  Kauai  and  Nuhau;  Maui  .tiiii 
Kahoolawe;  Lanai;  Molokai.  Ndrthufst 
Hawaiian  Islands;  Hawaii,  and  Oahu 
Each  notice  will  contain  proposed 
prudency  determinations  for  spe(  le-. 
occurring  on  that  island  for  which 
prudency  determinations  have  not 
previously  been  proposed.  Each 
proposecf  rule  will  also  contain 
proposed  designations  or  non- 
designations  of  critical  habitat  for  fai  h 
plant  species  known  to  occur  from  that 
island.  Thus,  a  species  that  occurs  on 
multiple  islands  may  have  cntu:al 
habitat  proposed  in  multiple  rules. 

The  proposed  prudency 
determinations  and  proposed  rule-,  for 
Kauai  and  N'iihau  were  published  in  the 
Federal  Register  on  November  7,  200U 
(65  PR  66807).  Proposals  for  Maui  and 
Kahoolawe  are  being  publishecl 
concurrently  with  this  rule 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424,12)  require  that,  to  thr 
maximum  e.xtent  prudent  and 
determinable,  the  Secretar\'  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened  (3ur  regulations  (50  CFR 
424.12ia)(l))  state  that  designation  of 
critical  habitat  is  not  prucient  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  bv  taking 
or  other  human  ac:tivity.  and 
identification  of  critical  habitat  can  be 


e.xpe<  ted  tn  ini  re.ise  the  degree  of  threat 
to  till'  ^pt■(  ii's.  nr  (2)  suc:h  designation  of 
1  ritu  ,il  habitat  wiiuld  not  be  beneficial 
til  till'  -.pt'cu".   .\t  the  time  each  plant 
was  listed,  we  determin^'d  that 
designation  of  critical  habitat  was 
pnuieiit  for  three  of  these  plants 
[H^'dvotis  scblrchtrncidhlicina  var. 
re/7iv;,  Lubortluj  tinitolia  ssp.  lanaiensis. 
and  Meliropr  niuurni)  and  not  prudent 
for  the  other  [ilants  because  it  would  not 
benefit  thf  [ilant  and/or  would  increase 
the  degree  of  threat  to  the  species. 

On  .November  30,  1998,  we  published 
■1  notice  in  the  Federal  Register 
recjuesting  public:  comments  on  our 
reev.iluation  of  whether  designation  of 
critical  habitat  is  prudent  for  the  245 
Hawaiian  plants  at  issue  (63  FR  65805). 
The  comment  period  closed  on  March  1, 
1999,  and  was  reopened  from  March  24. 
1999,  to  May  24.  1999  (64  FR  14209). 
We  received  over  100  responses  from 
individuals,  non-profit  organizations, 
the  .State  of  Hawaii's  Division  of 
Forestry  and  Wildlife,  county 
governments,  and  Federal  agencies  (U,S. 
Department  of  Defense — Army.  Navy. 
,\ir  Forc:e)  Only  a  few  responses  offered 
information  on  the  status  of  individual 
plant  species  or  on  c:urrent  management 
ai  tiims  for  one  or  more  of  the  245 
Hawaiian  plants.  While  many  of  the 
responiients  expressed  support  for  the 
designatujn  of  critical  habitat  for  245 
Hawaiian  plants,  more  than  80  percent 
opposed  the  designation  of  critical 
habitat  for  these  plants.  In  general,  these 
respondents  opposed  designation 
because  thev  believed  it  will  cause 
economic:  hardship,  chill  cooperative 
[irojects,  polarize  relationships  with 
hunters,  or  potentially  increase  trespass 
or  vandalism  on  private  lands.  In 
addition,  c:ominenters  also  cited  a  lack 
of  information  on  the  biolcjgical  and 
ecological  needs  of  these  plants  which 


they  believed  may  lead  to  designation 
based  on  guesswork.  The  respondents 
who  supported  the  designation  of 
critical  habitat  cited  that  designation 
will — (1)  provide  a  uniform  protection 
plan  for  the  Hawaiian  Islands;  (2) 
promote  funding  for  management  of 
these  plants:  (3)  educate  the  public  and 
State  government;  and  (4)  protect 
partnerships  with  landowners  and  build 
trust. 

In  early  February,  2000,  we  hand- 
delivereci  a  letter  to  representatives  of 
the  private  landowner  on  Lanai 
requesting  any  information  considered 
germane  to  the  management  of  any  of 
the  245  plants  on  the  island,  and 
containing  a  copy  of  the  November  30. 
1998,  Federal  Register  notice,  a  map 
showing  the  general  locations  of  the 
plants  on  Lanai,  and  a  handout 
containing  general  information  on 
critical  habitat.  On  April  4.  2000,  we 
met  with  representatives  of  the 
landowner  to  discuss  their  current  land 
management  activities.  In  addition,  we 
met  with  Maui  County  DOFAW  staff 
and  discussed  their  management 
activities  on  Lanai. 

On  November  7,  2000,  we  published 
the  first  of  the  court -ordered  prudency 
determinations  and  proposed  critical 
habitat  designations  or  non-designations 
for  Kauai  and  Niihau  plants  (65  FR 
66807).  Proposals  for  Maui  and 
Kahoolawe  plants  are  being  published 
concurrently  with  this  proposal.  We 
proposed  that  critical  habitat  was 
prudent  for  nine  species  (Bonamia 
menziesii.  Centahum  sebaeoides. 
Clermontia  oblongifolia  ssp.  mauiensis, 
Ctenitis  squamigera,  Cyanea  grimesiana 
ssp.  grimesiana.  Cyrtandra  munroi. 
Hibiscus  brackenridgei,  Spermolepis 
hawaiiensis,  and  Vigna  o-wahuensis) 
from  Lanai  that  also  occur  on  Kauai, 
Niihau.  Maui,  and/or  Kahoolawe. 


Table  4(a).— Summary  of  Candidacy  Status  for  Plant  Species  From  Lanai 


Abutilon  eremitopetalum  

Bonamia  menziesn        

Centaunum  sebaeoides 

Clermontia  oblongifolia  ssp   mauiensis  , 

Ctenitis  squamigera  , 

Cyanea  gnmesiana  ssp  gnmesiana , 

Cyanea  macrostegia  ssp  gibsonn 

Cyrtandra  munroi  

Gahnia  lanaiensis  

Hedyotis  mannu      

Hedyotis  schlechtendahliana  var  remyi 

Hibiscus  brackenridgei  

Labordia  tinifoiia  var  lanaiensis    

Melicope  munroi  

Phyllostegia  glabra  var  lanaiensis  

Portulaca  sclerocarpa     

Spermolepis  hawaiiensis 
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Table  4(a).— Summary  of  Candidacy  Status  for  Plant  Species  From  Lanai— Continued 

Federal  Register  Notice  of  Review 

12/15/80 

9/27/85 

2/20/90               9/30/93 

2/28/96 

Tetramolopium  remyi CI 

Vigna  o-wahuensis CI 

Viola  lanaiensis CI 

CI 
CI 

CI 

OOO 

Key: 

C:  Taxa  for  wfiich  the  Service  has  on  file  sufficient  information  on  tfie  biological  vulnerability  ancj  ttireat(s)  to  support  proposals  to  list  ttiem  as 
endangered  or  threatened  species.  (The  1996  Notice  of  Review  discontinued  the  use  of  different  categories  of  candidates  (as  described  t)elow; 
candidates  were  redefined  as  species  meeting  the  definition  of  former  C1  species.) 

CI:  Taxa  for  which  the  Sen/lce  has  on  file  enough  sufficient  information  on  biological  vulnerability  and  threat(s)  to  support  proposals  to  list 
them  as  endangered  or  threatened  species. 

CI*:  Taxa  of  known  vulnerable  status  in  the  recent  past  that  may  already  have  become  extinct. 

C2:  Taxa  for  which  there  Is  some  evidence  of  vulnerability,  but  for  which  there  are  not  enough  data  to  support  listing  proposals  at  this  time 

3A:  Taxa  for  which  the  Service  has  persuasive  evidence  of  extinction.  If  rediscovered,  such  taxa  might  atiquire  high  pnority  for  listing. 


Federal  Register  Notices  of  Review 


1980:  45  FR  82479 
1985:  50  FR  39525 
1990:  55  FR  6183 
1993:  58  FR  51144 
1996:  61  FR  7596 


Table  4(b).— Summary  of  Listing  Actions  for  Plant  Species  From  Lanai 


Species 


Abutilon  eremitopetalum 

Bonamia  menziesii 

Centaurium  sebaeoides  

Clermontia  oblongifolia  ssp.  mauiensis  .. 

Ctenitis  squamigera 

Cyanea  grimesiana  ssp.  grimesiana 

Cyanea  macrostegia  ssp.  gibsonii 

Cyrtandra  munroi 

Gahnia  lanaiensis 

Hedyotis  mannii 

Hedyotis  schlechtendahliarm  var.  remyi 

Hibiscus  brackenridgei 

Labordia  tinifoiia  var.  lanaiensis 

Melicope  munroi 

Phyllostegia  glabra  var.  lanaiensis 

Portulaca  sclerocarpa 

Spermolepis  hawaiiensis 

Tetramolopium  remyi 

Vigna  o-wahuensis 

Viola  lanaiensis  
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Federal 
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Date 

Federal 
Register 

Date 

Federal 
Register 

E 

09/17/90 

55  FR  38236 

09/20/91 

56  FR  47686 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

E 

09/28/90 

55  FR  39664 

10/29/91 

56  FR  55770 

E 

05/24/91 

56  FR  23842 

05/15/92 

57  FR  20772 

E 

06/24/93 

58  FR  34231 

09/09/94 

59  FR  49025 

E 

10/02/95 

60  FR  51417 

10/10/96 

61  FR  53108 

E 

09/1 7/90 

55  FR  38236 

09/20/91 

56  FR  47686 

E 

05/24/91 

56  FR  23842 

05/15/92 

57  FR  20772 

E 

09/1 7/90 

55  FR  38236 

09/20/91 

56  FR  47686 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

05/15/97 

62  FR  26757 

09/03/99 

64  FR  48307 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

E 

05/15/97 

62  FR  26757 

09/03/99 

64  FR  48307 

E 

05/15/97 

62  FR  26757 

09/03/99 

64  FR  48307 

E 

09/17/90 

55  FR  38236 

09/20/91 

56  FR  47686 

E 

12/17/92 

57  FR  59951 

03/04/94 

59  FR  10305 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

E 

09/17/90 

55  FR  38236 

09/20/91 

56  FR  47686 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

E 

09/17/90 

55  FR  38236 

09/20/91 

56  FR  47686 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 


necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out. 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
In  our  regulations  at  50  CFR  402.02.  we 
define  destruction  or  adverse 
modification  as  "*   *   *  the  direct  or 


indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to.  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  pro\'ided  under 
section  7.  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
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designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conser\ation  of 
the  species."  Critical  habitat 
designations  identif\-.  to  the  e.xtent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  {i.e.,  areas  on  which  are 
found  the  primarv  constituent  elements, 
as  defined  at  50  CFR  424  12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primarv  constituent  elements  ,  as 
defined  at  50  CFR  424.12(b).  that 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regulations  state  that.  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conser\'ation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

The  Service's  Policy  on  Information 
Standards  Under  the  Endangered 
Species  Act.  published  in  the  Federal 
Register  on  July  1.  1994  (Vol.  59,  p. 


34271),  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
(.iimmercial  data  available.  It  requires 
Service  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recover\  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  states  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials  {i.f  gray 
literature). 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventuallv  be  determined  to  be 
necessarv  for  the  recovery'  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
.•\reas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  Section  7(a)(1)  and 
to  the  regulator*'  protec:tions  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  Section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
diret:tion  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Prudencv  Redeterminations 

As  previously  stated,  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(i)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identific;ation  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species;  or  (ii)  such 


designation  of  critical  habitat  would  not 
be  beneficial  to  the  species  (50  CFR 
424.12(a)(1)). 

To  determine  whether  critical  habitat 
would  be  prudent  for  each  of  the  eight 
species  at  issue,  we  analyzed  the 
potential  threats  and  benefits  for  each 
species  in  accordance  with  the  court's 
order.  One  species.  Phyllostegia  glabra 
var.  lanaiensis,  known  only  from  Lanai. 
is  no  longer  extant  in  the  wild. 
Phyllostegia  glabra  var.  lanaiensis  was 
last  collected  on  "northern  Lanai"  on 
)une.  6,  1914  (HINHP  Database  2000).  In 
addition,  this  species  is  not  known  to  be 
in  storage  or  under  propagation. 
Therefore,  we  believe  it  may  be  extinct. 
Under  these  circumstances,  we  propose 
that  designation  of  critical  habitat  for 
Phyllostegia  glabra  var.  lanaiensis  is  not 
prudent  because  such  designation 
would  be  of  no  benefit  to  this  species. 
If  this  species  is  rediscovered,  we  may 
revise  this  proposal  to  incorporate  or 
address  new  information  as  new  data 
becomes  available.  See  16  U.S.C. 
1532(5)(B):  50  CFR  424.12(fl). 

Due  to  low  numbers  of  individuals 
and/or  populations  and  their  inherent 
immobility,  the  other  seven  plants  may 
be  vulnerable  to  unrestricted  collection, 
vandalism,  or  disturbance.  However,  we 
examined  the  evidence  available  for 
each  of  these  taxa  and  have  not,  at  this 
time,  found  specific  evidence  of  taking, 
vandalism,  collection  or  trade  of  these 
taxa  or  of  similarly  situated  species. 
Consequently,  while  we  remain 
concerned  that  these  activities  could 
potentially  threaten  these  seven  plant 
species  in  the  future,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(I))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  any  of  these  species  are 
currently  threatened  by  taking  or  other 
human  activity,  which  threats  would  be 
exacerbated  by  the  designation  of 
critical  habitat. 

In  the  absence  of  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  The 
potential  benefits  include:  (1)  Triggering 
section  7  consultation  in  new  areas 
where  it  would  not  otherwise  occur 
because,  for  example,  it  is  or  has 
become  unoccupied  or  the  occupancy  is 
in  question;  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  county  governments  or  private 
entities;  and,  (4)  preventing  people  from 
causing  inadvertent  harm  to  the  species. 

In  the  case  of  these  seven  species, 
there  would  be  some  benefits  to  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
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requirement  that  Federal  agencies 
reh'ain  from  taking  any  action  that 
destroys  or  adversely  affects  critical 
habitat.  While  all  of  these  species  are 
located  exclusively  on  non-Federal 
lands  with  limited  Federal  activities, 
there  may  be  Federal  actions  affecting 
these  lands  in  the  future.  While  a 
critical  habitat  designation  for  habitat 
currently  occupied  by  these  species 
would  not  be  likely  to  change  the 
section  7  consultation  outcome  because 
an  action  that  destroys  or  adversely 
modifies  such  critical  habitat  would 
also  be  likely  to  result  in  jeopardy  to  the 
species,  there  may  be  instances  where 
section  7  consultation  would  be 
triggered  only  if  critical  habitat  were 
designated.  There  may  also  be  some 
educational  or  informational  benefits  to 
the  designation  of  critical  habitat. 
Educational  benefits  include  the 
notification  of  land  owner(s),  land 
managers,  and  the  general  public  of  the 
importance  of  protecting  the  habitat  of 
these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  requirements. 

Therefore,  we  propose  that  critical 
habitat  is  prudent  for  seven  species 
(Abutilon  eremitopetalum,  Cyanea 
macrostegia  ssp.  gibsonii,  Gahnia 
lanaiensis.  Hedyotis  mannii,  Portulaca 
sclerocarpa,  Tetramolopium  remyi,  and 
Viola  lanaiensis)  because  the  potential 
benefits  of  designating  critical  habitat 
essential  for  the  conservation  of  these 
species  outweigh  the  risks,  resulting 
from  human  activity,  of  designation.  We 
propose  that  designation  of  critical 
habitat  is  not  prudent  for  one  species, 
Phyllostegia  glabra  var.  lanaiensis,  since 
we  believe  it  may  be  extinct,  and 
because  such  a  designation  would  not 
be  beneficial  to  this  species. 

Primary  Constituent  Elements 

In  accordance  with  section  4(b)(2)  of 
the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  or  protection.  Such 
requirements  include,  but  are  not 
limited  to,  space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and,  habitats  that  are 
protected  from  disturbance  or  are 


representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

As  stated  above  in  the  discussion 
about  each  of  the  19  species,  very  little 
is  known  about  the  specific  physical 
and  biological  requirements  of  these 
species.  As  such,  we  are  proposing  to 
define  the  primary  constituent  elements 
on  the  basis  of  general  habitat  features 
of  the  areas  in  which  the  plant  species 
are  currently  found,  such  as  the  type  of 
plant  community  and  their  physical 
location  (e.g.,  steep  rocky  cliffs,  talus 
slopes,  stream  baiiks)  and  elevation. 
Therefore,  the  descriptions  of  the 
physical  elements  of  the  locations  of 
each  of  these  species  and  the  plant 
community  associated  with  the  species, 
as  described  in  the  SUPPLEMENTARY 
information:  Discussion  of  the  Plant 
Taxa  section  above,  constitute  the 
primary  constituent  elements  for  these 
species. 

The  currently  known  primaiy 
constituent  elements  of  critical  habitat 
for  Vigna  o-wahuensis  on  Lanai  are 
unknown  because  we  are  not  able,  at 
this  time,  to  ascertain  the  specific 
location  of  Vigna  o-wahuensis  on  Lanai. 
This  species  was  last  collected  14  years 
ago  fixtm  the  "windward  slopes  of 
Kanepuu"  (HINHP  Database  2000; ). 
Lau.  in  litt.  2000).  We  are  not,  therefore, 
designating  critical  habitat  for  Vigna  o- 
wahuensis.  on  Lanai.  However,  critical 
habitat  has  been  proposed^  for  this 
species  on  Maui  and  Kahoolawe.  and 
may  be  considered  on  the  island  of 
Hawaii.  Future  field  surveys  of  this 
relatively  large  area  encompassed  by  the 
"windward  slopes  of  Kanepuu  "  may 
lead  to  a  rediscovery  of  the  location  of 
this  species  and  may  enable  us  to 
determine  the  habitat  components 
essential  for  the  conservation  of  Vigna 
o-wahuensis  on  Lanai. 

Methods  for  Selection  of  Areas  for 
Proposed  Critical  Habitat  Designations 

We  have  defined  primar\'  constituent 
elements  based  on  the  general  habitat 
features  of  the  areas  in  which  they 
currently  occur  such  as  the  type  of  plant 
community  in  which  the  plants  occur, 
their  physical  location  {e.g..  steep  rocky 
cliffs,  talus  slopes,  stream  banks),  and 
elevation.  The  areas  we  propose  to 
designate  as  critical  habitat  provide 
some  or  all  of  the  habitat  components 
essential  for  the  conservation  of  18  of 
the  19  plant  species. 

Critical  habitat  may  also  include  areas 
outside  the  geographic  area  presently 
occupied  by  a  species  upon  a 
determination  that  such  areas  are 
essential  to  the  conservation  of  the 
species  (16  U.S.C.  1532  {5)(A){ii)).  This 
may  include,  for  example,  potentially 


suitable  unoccupied  habitat  that  is 
important  to  the  recovery  of  the  species. 
We  have  not  included  such  areas  in  the 
proposed  designations  for  these  18 
species  because  of  our  limited 
knowledge  of  the  historical  range  (the 
geographical  area  outside  the  area 
presently  occupied  by  the  species),  and 
our  lack  of  more  detailed  information  on 
the  specific  physical  or  biological 
features  essential  for  the  conser\'ation  of 
the  species  that  would  be  needed,  for 
instance,  to  determine  where  to 
reintroduce  a  species. 

Historical  (pre-1970).  or  even  post- 
1970,  records  for  a  species  may  be  based 
on  herbarium  specimens  that  contain 
only  the  most  rudimentary  collection 
information,  such  as  only  the  name  of 
the  island  from  which  the  specimen  was 
collected  or  a  general  place  name  (e.g.. 
north  Lanai  and  Lanaihale).  In  the  main 
Hawaiian  Islands,  climatic  and 
ecological  conditions  such  as  rainfall, 
elevation,  slope,  aspect,  etc.,  may  var}' 
dramatically  within  a  relatively  short 
distance.  Therefore,  a  simple  place 
name  does  not  provide  adequate 
information  on  the  physical  and 
biological  features  that  may  have 
occurred  there  or  may  occur  there  now. 

The  unpredictable  distribution  of 
Hawaiian  plant  species  also  makes  it 
difficult  to  designate  potentially  suitable 
unoccupied  habitat.  For  example, 
currently  a  species  may  be  known  from 
northern  and  southern  (or  eastern  and 
western)  locations  on  an  island  but  not 
from  inten'ening  locations  in  similar 
habitat.  Based  on'the  best  available 
information,  we  are  unable  to  determine 
whether  a  species  once  occurred  in  the 
inter\'ening  areas  and  disappeared  from 
there  prior  to  Polynesian  or  European 
times  (thus  never  having  been  collected 
or  documented  there),  or  simply  never 
occurred  there. 

We  consider  reintroduction  (the 
planting  of  propagated  individuals  or 
seedlings  into  an  area)  to  be  an 
acceptable  method  to  try  to  achieve 
plant  species  recover}-.  However,  native 
plant  reintroductions  are  difficult,  and 
successful  efforts  are  not  common.  We 
do  not  know  enough  about  these  18 
species  to  identify'  areas  where 
reintroductions  are  likely  to  be 
successful.  We  will  continue  to  support 
experimental  efforts  to  reintroduce 
species  that  may  eventually  provide  us 
with  additional  information  on  the 
physical  and  biological  features 
essential  to  the  conservation  of  these 
species,  and  thus,  may  eventually  result 
in  identification  of  unoccupied  habitat 
for  future  designation. 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12).  we  used  the  best  scientific 


82100  Federal  Register/ Vol.  65.  No    249  /  Wednesday,  December  27,  2000 / Proposed  Rules 


information  available  to  determine  areas 
that  contain  those  physic:al  and 
biological  features  that  are  essential  for 
the  sur\ival  and  recovery  of  the  18  plant 
species.  This  information  included  site- 
specific  species  information  from  the 
HINHP  and  our  rare  plant  database, 
species  information  from  the  Center  for 
Plant  Conservation's  (CPC)  rare  plant 
monitoring  database  housed  at  the 
I'niversity  of  Hawaii's  Lynn  Arboretum. 
recent  biological  surveys  and  reports. 
our  recovery  plans  for  15  of  these  18 
species,  discussions  with  botanical 
experts,  and  recommendations  (see 
below)  from  the  Hawaii  and  Pacific 
Plant  Recoverv  Coordinating  Committee 
(HPPRCC)  (CPC  in  litt.  1999;  HINHP 
Database  2000,  HPPRCC  1998;  Service 
1995.  1996a,  1996b. 1997,  1998, 1999) 

In  1994.  the  HPPRCC  initiated  an 
effort  to  identify'  and  map  habitat  it 
believed  to  be  important  for  the 
recoven'  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC'  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999,  we  published  them  in  our 
Recovery  Plan  for  the  Multi-Island 
Plants  (Service  1999)  Because  the 
HPPRCC  identified  essential  habitat 
areas  for  all  listed,  proposed,  and 
candidate  plant  species  and  evaluated 
species  of  concern  to  determine  if 
essential  habitat  areai  would  provuif  for 
their  habitat  needs  as  well,  the 
HPPRCC's  mapping  of  habitat  is  distinct 
from  the  regulatory  designation  of 
critical  habitat,  as  defir»ed  by  the  .^ct 
While  these  habitat  maps  are  a  planning 
tool  to  focus  conservation  efforts  on  the 
areas  that  may  be  most  important  to  the 
c(mservation  of  Hawaii's  listed  plant 
species,  as  well  as  other  plant  species  of 
concern,  it  does  not  substitute  for  the 
more  exacting  regulatorv  process  of 
designating  critical  habitat  Therefore, 
the  critical  habitat  designations 
proposed  in  this  rule  do  not  include  all 
of  the  habitat  identified  by  the  HPPRCC 
In  addition,  the  HPPRCC  expects  there 
will  be  subsequent  efforts  to  further 
refine  the  locations  of  important  habitat 
areas  and  that  new  survey  information 
or  research  findings  may  also  lead  to 
additional  refinements  (HPPRCC  1998) 

For  these  18  plant  species  from  Lanai. 
currently  occupied  habitat  was 
examined  and  critical  habitat 
boundaries  were  delineated  in  such  a 
way  that  locations  with  a  high  densitv 
of  endangered  plants  could  be  depicted 
clearly  (multi-species  units).  However. 
these  multi-species  critical  habitat  units 
are  not  homogenous  or  uniform  in 
nature,  and  critical  habitat  units  often 
encompass  a  number  of  plant 
community  types. 


To  examine  plant  occurrences,  every 
current  (post- 1970)  location  of  every 
spec:ies  was  delineated  within  a  536  m 
(1.7(iO  ft)  radius  circle  with  an 
additional  50  m  (164  ft)  added  to  the 
radius  of  each  location,  in  order  to 
insure  enough  area  to  provide  for  the 
proper  e(;ologic:al  functioning  of  the 
habitat  immediately  supporting  the 
plant,  for  a  total  of  586  m  (1.924  ftl 
radius.  This  radius  is  consistent  with 
the  ac;curacv  of  the  mapped  locations  of 
the  plant(s).  and  is  based  on  the 
standard  mapping  methodology  for  rare 
species  used  bv  the  HINHP  (1996).  The 
additional  50  m  (164  ft)  is  consistent 
with  the  guidelines  identified  in  the 
recovery  plans  for  these  species  for 
minimum-sized  enclosures  for  rare 
plants  (.Service  1995.  1996a.  1996b. 
1997.  1998.  1999).  In  cases  where  there 
were  isolated  species  locations,  a 
circular  area  with  a  radius  of  roughly 
586  m  (1.924  ft)  is  proposed  as  critical 
habitat  (HINHP  1996;  Service  1995. 
1996a.  1996b.  1997.  1998,  1999). 

The  manner  in  which  we  delineated 
eat:h  multi-species  proposed  critical 
habitat  unit  are  as  follows: 

(1)  Known  c:iirrent  locations  of  each 
species  were  delineated  using  the 
guideline.'?  explained  above  (Figure 
1(a)) 

(2)  The  perimeter  boundaries  of 
individual  c:ircular  areas  were 
connected  to  form  unit  area  boundaries 
(Figure  l(b)|. 

(3)  Unit  area  boundaries  were 
(ielintMted  to  follow  significant 
topographic  features  (50  CFR  424.12(c)) 
such  as  coastlines,  ridgelines,  and 
valleys  (Figure  1(c)). 

These  delineation  methods  were  used 
to  facilitate  identification  of  boundary 
lines  and  to  aid  in  implementation  of 
on-the-ground  conservation  measures. 
In  delineating  critical  habitat  units  we 
made  an  effort  to  avoid  developed  areas 
suc:h  as  towns,  agricultural  lands,  and 
other  lands  unlikely  to  contribute  to  the 
conservation  of  these  18  species.  Within 
the  ( ritic  al  habitat  boundaries,  adverse 
modification  would  only  generally 
oc :c:ur  if  the  primary  constituent 
elements  are  affected.  Therefore,  not  ail 
activities  within  critical  habitat  would 
trigger  an  adverse  modification 
conclusion.  Existing  features  and 
structures  within  proposed  areas,  such 
as  buildings,  roads,  aqueducts. 
t( 'lee ;ommunic:at ions  equipment, 
arboreta  and  gardens,  heiaus  (pre- 
(^hristian  place  of  worship,  shrine),  and 
other  man-made  features,  do  not 
c;ontain,  and  are  not  likely  to  develop, 
constituent  elements.  Therefore,  unless 
a  Federal  action  related  to  such  features 
or  structures  indirectly  affected  nearby 
habitat  containing  the  primary 


constituent  elements,  operation  and 
maintenance  of  such  features  or 
structures  would  not  be  impacted  by  the 
designation  of  critical  habitat. 
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All  currently  occupied  sites 
containing  one  or  more  of  the  primary 
constituent  elements  considered 
essential  to  the  conservation  of  these  18 
plant  species  were  examined  to 
determine  if  additional  special 
management  considerations  or 
protection  are  required  above  those 
currently  provided.  We  reviewed  all 
available  management  information  on 
these  plants  at  these  sites  including 
published  reports  and  surveys;  annual 
performance  reports;  forestry 
management  plans;  grants:  memoranda 
of  understanding  and  cooperative 
agreements;  State  of  Hawaii,  Division  of 
Forestey  and  Wildlife  (DOFAW) 
planning  documents;  internal  letters 
and  memos;  biological  assessments  and 
environmental  impact  statements;  and, 
section  7  consultations.  Additionally, 
we  contacted  the  major  private 
landowner  on  Lanai  by  mail  and  we  met 
with  the  landowner's  representatives  in 
April  2000  to  discuss  their  current 
management  for  the  plants  on  their 
lands.  We  also  met  with  Maui  County 
DOFAW  office  staff  to  discuss 
management  activities  they  are 
conducting  on  Lanai. 

Pursuant  to  the  definition  of  critical 
habitat  in  section  3  of  the  Act,  any  area 
so  designated  must  also  require  "special 
managment  considerations  or 
protections."  Adequate  special 
management  or  protection  is  provided 
by  a  legally  operative  plan  that 
addresses  the  maintenance  and 
improvement  of  the  essential  elements 
and  provides  for  the  long-term 
conservation  of  the  species.  The  Service 
considers  a  plan  adequate  when  it  meets 
all  of  the  following  three  criteria:  (1) 
The  plan  provides  a  conservation 
benefit  to  the  species  (i.e.,  the  plan  must 
maintain  or  provide  for  an  increase  in 
the  species'  population  or  the 
enhancement  or  restoration  of  its  habitat 
within  the  area  covered  by  the  plan;  (2) 
the  plan  provides  assurances  that  the 
management  plan  will  be  implemented 
(i.e.,  those  responsible  for  implementing 
the  plan  are  capable  of  accomplishing 
the  objectives,  have  an  implementation 
schedule  and/or  have  adequate  funding 
to  implement  the  management  plan); 
and,  (3)  the  plan  provides  assurances 
the  conservation  plan  will  be  effective 
(i.e.,  it  identifies  biological  goals,  has 
provisions  for  reporting  progress,  and  is 
of  a  duration  sufficient  to  implement  the 
plan  and  achieve  the  plan's  goals  and 
objectives).  If  an  area  is  covered  by  a 
plan  that  meets  these  criteria,  it  does  not 
constitute  critical  habitat  as  defined  by 
the  Act, 

In  determining  and  weighing  the 
relative  significance  of  the  threats  that 
would  need  to  be  addressed  in 


management  plans  or  agreements,  we 
considered  the  following: 

(1)  The  factors  that  led  to  the  listing 
of  the  species,  as  described  in  the  final 
rules  for  listing  each  of  the  species.  For 
all  or  nearly  all  endangered  and 
threatened  plants  in  Hawaii,  the  major 
threats  include  adverse  impacts  due  to 
non-native  plant  and  animal  species. 
Direct  browsing,  digging,  and  trampling 
by  ungulates,  including  pigs,  goats, 
cattle,  sheep,  and  deer,  and  direct 
competition  from  non-native  plants 
have  led  to  the  decline  of  Hawaii's 
native  flora  (Cuddihy  and  Stone  1990; 
Loope  1998;  Scott  et'al.  1986;  Smith 
1985:  Stone  1985;  Service  1995,  1996a, 
1996b,  1997.  1998,  1999:  Vitousek  1992: 
Wagner  et  al.  1985).  Ungulate  activity  in 
most  areas  results  in  an  increase  of  non- 
native  plants  because  most  of  these  non- 
native  plants  are  able  to  colonize  newly 
disturbed  areas  more  quickly  and 
effectively  than  Hawaii's  native  plants 
(Cuddihy  and  Stone  1990:  Mack  1992: 
Scott  et  al.  1986;  Smith  1985:  Tunison 
et  al.  1992;  Service  1995.  1996a.  1996b, 
1997,  1998.  1999). 

(2)  The  recommendations  from  the 
HPPRCC  in  their  1998  report  ("Habitat 
Essential  to  the  Recovery  of  Hawaiian 
Plants").  As  summarized  in  this  report, 
recovery  goals  for  endangered  Hawaiian 
plant  species  cannot  be  achieved  with 
ungulates  (e.g.,  pigs,  goats,  deer,,  and 
sheep)  present  in  Essential  Habitat 
Areas. 

(3)  The  management  actions  needed 
for  assurance  of  survival  and  ultimate 
recovery  of  Hawaii's  endangered  plants. 
These  actions  are  described  in  our 
recovery  plans  for  15  of  the  18  species 
(Service  1995,  1996a,  1996b,  1997.  1998. 
1999).  in  the  HPPRCC  (1998)  report,  and 
in  various  other  documents  and 
publications  relating  to  plant 
conservation  in  Hawaii  (Cuddihy  and 
Stone  1990;  Mueller-Dombois  1985: 
Smith  1985;  Stone  1985;  Stone  et  al. 
1992).  These  actions  include,  but  are  not 
limited  to,  the  following:  (1)  Feral 
ungulate  control;  (2)  non-native  plant 
control;  (3)  rodent  control:  (4) 
invertebrate  pest  control;  (5)  fire  control: 
(6)  maintenance  of  genetic  material  of 
the  endangered  and  threatened  plant 
species:  (7)  propagation,  reintroduction, 
and/or  augmentation  of  existing 
populations  into  areas  deemed  essential 
for  the  recovery  of  these  species:  (8)  on- 
going memagement  of  the  wild, 
outplanted,  and  augmented  populations: 
(9)  habitat  management  and  restoration 
in  areas  deemed  essential  for  the 
recovery  of  these  species:  and  (10) 
monitoring  of  the  wild,  outplanted,  and 
augmented  populations. 

In  general,  taking  all  of  the  above 
recommended  management  actions  into 
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account,  the  following  management 
actions  are  ranked  in  order  of 
importanre  It  ^should  be  noted, 
however,  that,  on  a  case-by-case  basis, 
some  of  these  actions  may  rise  to  a 
higher  level  of  importance  for  a 
particular  species  or  area,  depending  on 
the  biological  and  physical 
requirements  of  the  species  and  the 
location(s)  of  the  individual  plants. 
These  actions  include,  but  are  not 
limited  to.  the  following;  (1)  Feral 
ungulate  control:  (2)  non-native  plant 
control:  (3)  rodent  control:  (4) 
invertebrate  pest  control;  (5)  fire  control: 
(6)  maintenance  of  genetic  material  of 
the  endangered  and  threatened  plants 
species:  (7)  propagation,  reintroduction. 
and/or  augmentation  of  existing 
populations  into  areas  deemed  essential 
for  the  recoverv  of  these  species:  (8) 
ongoing  management  of  the  wild, 
outplanted.  and  augmented  populations. 

(9)  maintenance  of  natural  pollinators 
and  pollinating  systems,  when  known. 

(10)  habitat  management  and  restoration 
in  areas  deemed  essential  for  the 
recoverv  of  the  species:  (11)  monitoring 
of  the  wild,  outplanted.  and  augmented 
populations:  (12)  rare  plant  surveys;  and 
(13)  control  of  human  activities  and 
access. 

As  shown  in  Table  3.  these  18  species 
of  plants  occur  on  private  land  on  the 
island  of  Lanai  Information  received  in 
response  to  our  two  public  notices,  and 
meetings  with  representatives  of  the 
landowner  and  Maui  Clountv  DOF.AVV 
staff,  indicated  that  there  is  little  on- 
going conservation  management  for 
these  plants,  except  as  noted  below 
Without  management  plans  and 
assurances  that  the  plans  will  be 
implemented,  we  are  unable  to  find  that 
the  land  in  question  does  not  require 
special  management  or  protection. 

One  species  {Bonamia  menziesii)  is 
reported  from  The  Nature  Conservancv 
of  Hawaii's  Kanepuu  Preserve  which  is 
located  in  the  northeast  central  portinn 
of  Lanai  (GDSI  2000;  HINHP  Database 
2000;  The  Nature  Conservancv  of 
Hawaii  (TNCH)  1997).  This  preserve 
was  established  by  a  grant  of  a  perpetual 
conservation  easement  from  the  private 
landowner  to  TNC  and  is  included  in 
the  State's  Natural  Area  Partnership 
(NAP)  program,  which  provides 
matching  funds  for  the  management  of 
private  lands  that  have  been 
permanentlv  dedicated  to  conservation 
(TNCH  1997). 

Under  the  NAP  program,  the  State  of 
Hawaii  provides  matching  funds  on  a 
two-for-one  basis  for  management  of 
private  lands  dedicated  to  conservation 
In  order  to  qudlif\'  for  this  program,  the 
land  must  be  dedicated  in  perpetuitv 
through  transfer  of  fee  title  or  a 


conservation  easement  to  the  State  or  a 
cooperating  entity  The  land  must  be 
managed  bv  the  cooperating  entity  or  a 
qualified  landowner  according  to  a 
detailed  managt^ment  plan  approved  by 
the  Board  of  Land  and  Natural 
Resources,  Once  approved,  the  6-vear 
partnership  agreement  between  the 
State  and  the  managing  entity  is 
automatically  renewed  each  year  so  that 
there  is  alwavs  6  vears  remaining  in  the 
ti-rm.  although  the  management  plan  is 
updated  and  funding  amounts  are  re- 
authorizetl  by  tht;  board  at  least  every  6 
vears.  By  April  1  of  any  year,  the 
managing  partner  may  notif\'  the  State 
that  it  does  not  intend  to  renew  the 
agreement;  however,  in  such  case  the 
partnership  agreement  remains  in  effect 
for  the  balance  of  the  existing  6  year 
term,  and  the  conservation  easement 
remains  in  full  effect  in  perpetuity.  The 
conservation  easement  may  be  revoked 
bv  the  landowner  (mly  if  State  funding 
IS  terminated  without  the  concurrence 
of  the  landowner  and  cooperating 
t'litity.  Prior  to  terminating  funding,  the 
State  must  conduct  one  or  more  public 
hearings  The  NAP  program  is  funded 
through  real  estate  conveyance  taxes 
which  are  plat;ed  in  a  Natural  Area 
Reserve  Fund  Participants  in  the  NAP 
program  must  provide  annual  reports  to 
the  State  Department  of  Land  and 
Natural  Resources  (DLNR).  and  DLNR 
makes  annual  inspections  of  the  work  in 
the  reserve  areas.  See  Haw.  Rev.  Stat. 
Sees.  195-1-19.5-11.  and  Hawaii 
.administrative  Rules  Sec. 13-210. 

The  management  program  within  the 
preserve  is  documented  in  long-range 
management  plans  and  yearly 
operational  plans.  These  plans  detail 
management  measures  that  protect, 
restore,  and  enhance  the  rare  plants  and 
their  habitats  within  the  preserve 
(TNCH  1997.  1998.  1999).  These 
management  measures  address  the 
factors  which  led  to  the  listing  of  this 
species  including  control  of  non-native 
species  of  ungulates,  rodents,  and 
weeds;  and  fire  control.  In  addition, 
habitat  restoration  and  monitoring  are 
also  included  in  these  plans. 

The  primary  goals  within  Kanepuu 
Preserve  are  to:  ( 1 )  Control  non-native 
species;  (2)  suppress  wildfires:  and  (3) 
restore  the  integrity  of  the  dryland  forest 
ecosystem  through  monitoring  and 
research.  Specific  management  actions 
to  address  feral  ungulates  include  the 
replacement  of  fences  around  some  of 
the  management  units  with  Benzinal- 
coated  wire  fences:  staff  hunting  and 
implementation  of  a  volunteer  hunting 
program  with  the  DLNR.  Additionally,  a 
small  mammal  control  program  has 
been  established  to  prevent  small 
mammals  from  damaging  rare  native 


species  and  limit  their  impact  on  the 
preserve's  overall  native  biota. 

To  prevent  further  displacement  of 
native  vegetation  by  non-native  plants, 
a  non-native  plant  control  plan  has  been 
developed,  which  includes  monitoring 
of  previously  treated  areas,  and  the 
control  of  non-native  plants  in 
management  units  with  restoration 
projects. 

The  fire  control  program  focuses  on 
suppression  and  pre-suppression. 
Suppression  activities  consist  of 
coordination  with  State  and  county  fire- 
fighting  agencies  to  develop  a  Wildfire 
Management  Plan  for  the  preserve 
(TNCH  1998).  Pre-suppression  activities 
include  mowing  inside  and  outside  of 
the  fence  line  to  minimize  fuels. 

A  restoration,  research  and 
monitoring  program  has  been  developed 
at  Kanepuu  to  create  a  naturally 
regenerating  Nestegis  sandwicensis- 
Diospyros  sandwicensis  dryland  forest, 
and  expand  the  current  range  of  native- 
dominated  vegetation.  Several  years  of 
casual  observation  indicate  that 
substantial  natural  regeneration  is 
occurring  within  native  forest  patches  in 
the  deer-free  units  (TNCH  1999).  A  draft 
of  the  Kanepuu  Restoration  Plan  was 
completed  in  June  1999.  This  plan 
identifies  sites  for  rare  plant  outplanting 
and  other  restoration  activities. 
Monitoring  is  an  important  component 
to  measure  the  success  or  failure  rate  of 
the  animal  eind  weed  control  programs. 
Management  of  these  non-native  species 
control  programs  is  continually 
amended  to  preserve  the  ecological 
integrity  of  the  preserve. 

Because  this  plant  and  its  habitat 
within  the  preserve  are  protected  and 
managed,  this  area  is  not  in  need  of 
special  management  considerations  or 
protection.  Therefore,  we  have 
determined  that  the  private  land  within 
Kanepuu  Preserve  does  not  meet  the 
definition  of  critical  habitat  in  the  Act, 
and  we  are  not  proposing  to  designate 
this  land  as  critical  habitat.  Should  the 
status  of  this  reserve  change,  for 
example,  by  non-renewal  of  the 
partnership  agreement  or  termination  of 
NAP  funding,  we  will  reconsider 
whether  it  meets  the  definition  of 
critical  habitat,  and  if  so,  we  may 
propose  to  amend  critical  habitat  to 
include  the  reserve  at  that  time  (50  CFR 
424.12(g)). 

We  believe  that  Kanepuu  Preserve  is 
the  only  potential  critical  habitat  area 
on  Lanai  at  this  time  that  does  not 
require  special  management 
considerations  or  protection.  However, 
we  are  specifically  soliciting  comments 
on  the  appropriateness  of  this  approach. 
If  we  receive  information  during  the 
public  comment  period  that  any  of  the 
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lands  within  the  proposed  designations 
are  actively  managed  to  promote  the 
conservation  and  recovery  of  the  18 
listed  species  at  issue  in  this  proposed 
designation,  in  accordance  with  long 
term  conservation  management  plans  or 
agreements,  and  there  are  assurances 
that  the  proposed  management  actions 
will  be  implemented  and  effective,  we 
can  consider  this  information  when 
making  a  final  determination  of  critical 
habitat.  We  are  also  soliciting  comments 
on  whether  future  development  and 
approval  of  conservation  measures  (e.g.. 
Conservation  Agreements,  Safe  Harbor 
Agreements)  should  trigger  revision  of 
designated  critical  habitat  to  exclude 
such  lands  and,  if  so,  by  what 
mechanism. 

In  summary,  the  proposed  critical 
habitat  areas  described  below  constitute 
our  best  assessment  of  the  physical  and 
biological  features  needed  for  the 
conservation  of  these  18  plant  species 
and  the  special  management  needs  of 
the  species,  and  are  based  on  the  best 
scientific  and  commercial  information 
available  and  described  above.  We  put 
forward  this  proposal  acknowledging 


that  we  have  incomplete  information 
regarding  many  of  the  primary' 
biological  and  physical  requirements  for 
these  species.  However,  both  the  Act 
and  the  relevant  court  orders  require  us 
to  proceed  with  designation  at  this  time 
based  on  the  best  information  available. 
As  new  information  accrues,  we  may 
reevaluate  which  areas  warrant  critical 
habitat  designation.  We  anticipate  that 
comments  received  through  the  public 
review  process  and  from  any  public 
hearings,  if  requested,  will  provide  us 
with  additional  information  to  use  in 
our  decision-making  process  and  in 
assessing  the  potential  impacts  of 
designating  critical  habitat  for  one  or 
more  of  these  species. 

The  approximate  areas  of  proposed 
critical  habitat,  all  under  private 
ovimership,  are  shown  in  Table  5. 
Proposed  critical  habitat  includes 
habitat  for  these  18  species 
predominantly  on  the  eastern  side  of 
Lanai  in  the  Lanaihale  area.  Lands 
proposed  as  critical  habitat  have  been 
divided  into  11  units.  A  brief 
description  of  each  unit  is  presented 
below. 


Descriptions  of  Critical  Habitat  Units 

Lanai A 

The  proposed  unit  Lanai  A  provides 
critical  habitat  for  eleven  species: 
Clermontia  oblongifolia  ssp.  mauiensis. 
Cyanea  grimesiana  ssp.  grimesiana. 
Cyanea  macrostegi  ssp.  gibsonii. 
Cyrtandra  munroi,  Ctenitis  squamigera. 
Gahnia  lanaiensis,  Hedyotis  mannii. 
Hedyotis  schlechtendahliana  var.  rem\i. 
Labordia  tinifolia  var.  lanaiensis, 
Melicope  munroi.  and  Viola  lanaiensis. 
This  unit  contains  a  total  of  1 ,060  ha 
(2,619  ac).  The  land  contained  within 
this  unit  is  owned  solely  by  a  private 
owner.  The  natural  features  found  in 
this  unit  are  portions  of  Hulopoe  Gulch. 
Kaiholena  Gulch.  Puu  Kilea.  Hookio 
Gulch.  Waialala  Gulch,  Kunoa  Gulch. 
Puu  None.  Puu  Alii.  Puu  Aalii.  Hauola 
Gulch,  Lanaihale,  Puu  Kole, 
Haalelepaakai,  Waiakaiole  Gulch, 
Puhielelu  Ridge,  Paliakoae  Gulch. 
Waiapaa  Gulch,  Kapano  Gulch,  Kehewai 
Ridge,  and  Kahinahina  Ridge.  This  unit 
is  bound  on  the  southwest  by  Kaluanui 
and  Hii  Flats. 


Table  5.— Approximate  Proposed  Critical  Habitat  Area  by  Unit,  Lanai,  Maui  County,  Hawaii 


Unit  name 


State 


Private 


Federal 


Total 


Lana 
Lane 
Lana 
Lana 
Lana 
Lana 
Lana 
Lana 
Lana 
Lanai 


J  ... 
Total 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


1,060  ha  (2,619  ac) 

115  ha  (284  ac)  

115  ha  (284  ac)  

115  ha  (284  ac)  

115  ha  (284  ac)  

157  ha  (389  ac)  

1  ha  (2ac)  

115  ha  (285  ac)  

117  ha  (289  ac)  

43  ha  (106  ac)  

1,953  ha  (4,826  ac) 


N/A  

1,060  ha  (2.619  ac) 

N/A  

115  ha  (284  ac) 

N/A  

115  ha  (284  ac) 

N/A 

115  ha  (284  ac) 

N/A  

115  ha  (284  ac) 

N/A 

157  ha  (389  ac) 

N/A  

1  ha  (2  ac) 

N/A  

115  ha  (285  ac) 

N/A  

117  ha  (289  ac) 

N/A 

43  ha  (106  ac) 

N/A  

1.953  ha  (4.826  ac) 

Lanai  B 

The  proposed  unit  Lanai  B  provides 
critical  habitat  for  one  species: 
Spermolepis  hawaiiensis.  This  unit 
contains  a  total  of  115  ha  (284  ac).  The 
land  contained  within  this  unit  is 
owned  solely  by  a  private  owmer.  The 
natural  features  found  in  this  unit  are 
small  portions  of  Kawaiu  and  Kapoho 
Gulches, 

Lanai  C 

The  proposed  unit  Lanai  C  provides 
critical  habitat  for  one  species: 
Tetramolopium  remyi.  This  unit 
contains  a  total  of  115  ha  (284  ac).  The 
land  contained  within  this  unit  is 
owned  solely  by  a  private  owner.  The 
natural  features  found  in  this  unit  are 
Mauna  o  Umi,  Kaokai  and  portions  of 
Awehi  Gulch. 


Lanai  D 

The  proposed  unit  Lanai  D  provides 
critical  habitat  for  one  species:  Bonamia 
menziesii.  This  unit  contains  a  total  of 
115  ha  (284  ac).  The  land  contained 
within  this  unit  is  owned  solely  by  a 
private  owner.  The  natural  feature 
found  in  this  unit  is  a  portion  of 
Puhielelu  Ridge. 

Lanai E 

The  proposed  unit  Lanai  E  provides 
critical  habitat  for  one  species:  Abutilon 
eremitopetalum.  This  unit  contains  a 
total  of  115  ha  (284  ac).  The  land 
contained  within  this  unit  is  owned 
solely  by  a  private  owner.  The  natural 
features  found  in  this  unit  are  portions 
of  Kehowai  Ridge  and  Kahea  Gulch. 


Lanai  F 

The  proposed  unit  Lanai  F  provides 
critical  habitat  for  two  species: 
Centaurium  sebaeoides  and  Hibiscus 
brackenridgei.  This  unit  contains  a  total 
of  157  ha  (389  ac).  The  land  contained 
within  this  unit  is  owned  solely  by  a 
private  owner.  The  natural  features 
found  in  this  unit  are  portions  of 
Hinuhinu  Pali.  Naio  Gulch,  and 
Maunalei  Gulch. 

Lanai G 

The  proposed  unit  Lanai  G  provides 
critical  habitat  for  one  species: 
Portulaca  sclerocarpa.  This  unit 
contains  a  total  of  1  ha  (2  ac).  The  land 
contained  within  this  unit  is  owned 
solely  by  a  private  owner.  This  unit  is 
Poopoo  Islet. 
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Lanai H 

The  proposed  unit  Lanai  H  provides 
critical  habitat  for  one  species: 
Tetramolopium  remyi.  This  unit 
contains  a  total  of  115  ha  (285  ac).  The 
land  contained  within  this  unit  is 
owned  solely  by  a  private  owner. 

Lanai  I 

The  proposed  unit  Lanai  1  provides 
critical  habitat  for  one  species: 
Spermolepis  hawauensis.  This  unit 
contains  a  total  of  11 7  ha  (289  ac).  The 
land  contained  within  this  unit  is 
owned  solely  by  a  private  owner.  The 
natural  features  found  in  this  unit  are 
portions  of  Kaonaohiokala  Ridge.  Kaa 
Gulch.  Kamiki  Ridge,  and  Palea  Ridge. 

Lanai  / 

The  proposed  unit  Lanai  J  provides 
critical  habitat  for  one  species:  Hibiscus 
braokenridgei.  This  unit  contains  a  total 
of  43  ha  (106  ac).  The  land  contained 
within  this  unit  is  owned  solely  by  a 
private  owner.  The  natural  feature 
found  in  this  unit  is  Kaena  Point. 

Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  cany  out  do  not  destroy  or 
adversely  modif\'  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  When  multiple  units  of 
critical  habitat  are  designated,  each  unit 
may  serve  as  the  basis  of  a  jeopardy 
analysis  if  protection  or  different  facets 
of  the  species"  life  cycle  or  its 
distribution  are  essential  to  the  species 
as  a  whole  for  both  its  survival  and 
recovery-.  Individuals,  organizations. 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Under  section  7(a)  of  the  Act.  Federal 
agencies  to  evaluate  their  actions  with 
respect  to  any  species  that  is  proposed 
or  listed  as  endangered  or  threatened 
and  with  respect  to  its  critical  habitat, 
if  any  is  designated  or  proposed 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  Part  402. 
Section  7(a)(4)  and  regulations  at  50 
CFR  402.10  requires  Federal  agencies  to 
confer  with  us  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 


of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
critical  habitat  contain  a  biological 
opinion  that  is  prepared  according  to  50 
CFR  402.14.  as  if  critical  habitat  were 
designated.  We  may  adopt  the  formal 
conference  report  as  a  biological 
opinion  if  the  critical  habitat  is 
designated,  if  no  significant  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion.  See  50 
CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likelv  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us.  Through  this 
consultation,  we  would  advise  the 
agencies  whether  the  permitted  actions 
would  likely  jeopardize  the  continued 
existence  of  the  species  or  adversely 
modif>'  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
likelihood  of  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
the  destruction  or  adverse  modification 
of  critical  habitat.  Reasonable  and 
prudent  alternatives  can  var\'  from 
slight  project  modifications  to  extensive 
redesign  or  relocation  of  the  project. 
Costs  associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 


the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  contjol  has  been 
retained  or  is  authorized  by  law. 
Consequently,  some  Federal  agencies 
may  request  reinitiation  of  consultation 
or  conferencing  with  us  on  actions  for 
which  formal  consultation  has  been 
completed,  if  those  actions  may  affect 
designated  critical  habitat  or  adversely 
modify  or  destroy  proposed  critical 
habitat. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  tlfat 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat  or  that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
would  be  those  that  alter  the  primary' 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  any  one  of  the 
18  species  is  appreciably  reduced.  We 
note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species. 

Activities  that,  when  carried  out. 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  include,  but  are  not  limited  to: 

(1)  Overgrazing:  maintenance  of  feral 
ungulates:  clearing,  cutting  of  native 
live  trees  and  shrubs,  whether  by 
burning  or  mechanical,  chemical,  or 
other  means  [e.g..  woodcutting, 
bulldozing,  construction,  road  building, 
mining,  herbicide  application,  etc.): 
introducing  or  enabling  the  spread  of 
non-native  species:  and  taking  actions 
that  pose  a  risk  of  fire. 

(2)  Water  diversion  or  impoundment, 
groundwater  pumping,  or  other  activity 
that  alters  water  quality  or  quantity  to 
an  extent  that  wet  forest  or  bog 
vegetation  is  significantly  affected:  and, 

(3)  Recreational  activities  that 
appreciably  degrade  vegetation. 

To  properly  portray  tne  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery.  Actions  likely  to  "destroy  or 
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adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  In  those  cases,  the 
ramifications  of  its  designation  are  few 
or  none.  Designation  of  critical  habitat 
in  areas  occupied  by  any  of  these  plants 
is  not  likely  to  result  in  a  regulatory 
burden  above  that  already  in  place  due 
to  the  presence  of  the  listed  species. 
When  critical  habitat  is  designated  in 
unoccupied  areas,  there  can  be  an 
increase  in  regulatory  requirements  on 
Federal  agencies.  If  occupied  habitat 
becomes  unoccupied  in  the  future,  there 
is  a  potential  benefit  to  critical  habitat 
in  such  areas. 

Actions  affected  by  designation  of 
critical  habitat  may  include,  but  are  not 
limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  (Corps)  under 
section  404  of  the  Clean  Water  Act; 

(2)  Development  requiring  permits 
from  Federal  agencies  such  as  Housing 
and  Urban  Development; 

(3)  Regulation  of  federally  funded 
silviculture  and  forestry  projects,  and 
research  by  the  U.S.  Department  of 
Agriculture  (Forest  Service); 

(4)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration  (FAA)  juivsdiction; 

(5)  Road  construction  and 
maintenance  by,  or  funded  by,  the  U.S. 
Department  of  Transporation  (DOT); 

(6)  Military  training  or  similar 
activities  of  the  U.S.  Department  of 
Defense  (DOD); 

(7)  Federally  funded  importation  of 
alien  species  for  research,  agriculture, 
and  aquaculture,  and  the  release  or 
authorization  of  release  of  biological 
control  agents  by  the  U.S.  Department  of 
Agriculture; 

(8)  Regulation  of  activities  affecting 
point  source  pollution  discbarges  into 
waters  of  the  United  States  by  the 
Environmental  Protection  Agency  (EPA) 
under  section  402  of  the  Clean  Water 
Act.; 

(9)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency 
(FEMA): 

(10)  Installation  and  maintenance  of 
U.S.  Coast  Guard  navigational  aids; 


(11)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission  (FCC); 
and, 

(12)  Activities  not  mentioned  above 
funded  or  authorized  by  the  U.S. 
Department  of  Agriculture  (Forest 
Service,  Natural  Resources  Conser%'ation 
Service),  DOD,  DOT,  Department  of 
Energy,  Department  of  Interior  (U.S. 
Geological  Survey,  National  Park 
Service),  Department  of  Commerce 
(National  Oceanic  and  Atmospheric 
Administration)  or  any  other  Federal 
agency. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  wildlife  and  plants 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Branch  of 
Endangered  Species.  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species.  We  will  conduct  an  analysis  of 
the  economic  impacts  of  designating 
these  areas  as  critical  habitat  prior  to  a 
final  determination.  When  completed, 
we  will  announce  its  availability  with  a 
notice  in  the  Federal  Register,  and  we 
will  reopen  the  comment  period  for  30 
days  at  that  time. 

Public  Comments  Solicited 

It  is  our  intent  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry  or  any 
other  interested  party  concerning  this 
proposed  rule. 

In  this  proposed  rule  we  do  not 
propose  to  designate  critical  habitat  on 
the  private  land  within  Kanepuu 
Preserve  because  this  area  is 


permanently  dedicated  to  conservation 
and  is  managed  for  the  benefit  of  the 
federally  protected  plant  species  found 
there.  We  believe  that  this  area  is  not  in 
need  of  special  management 
considerations  or  protection  and, 
therefore,  does  not  meet  the  definition 
of  critical  habitat  in  the  Act.  We  are, 
however,  specifically  soliciting 
comments  on  the  appropriateness  of  this 
approach. 

We  invite  comments  from  the  public 
that  provide  information  on  whether 
lands  within  proposed  critical  habitat 
are  currently  being  managed  to  address 
conservation  needs  of  these  listed 
plants.  As  stated  earlier  in  this  proposed 
rule,  if  we  receive  information  that  any 
of  the  areas  proposed  as  critical  habitat 
are  adequately  managed,  we  may  delete 
such  areas  from  the  final  rule,  because 
they  would  not  meet  the  definition  in 
section  3(5)(A)(I)  of  the  Act.  In 
determining  adequacy  of  management, 
we  must  find  that  the  management  effort 
is  sufficiently  certain  to  be  implemented 
and  effective  so  as  to  contribute  to  the 
elimination  or  adequate  reduction  of 
relevant  threats  to  the  species. 

In  determining  whether  an  action  is 
likely  to  be  implemented,  we  would 
generally  consider  the  following: 

(1)  Wnether  or  not  a  management  plan 
or  agreement  exists  which  specifies  the 
management  actions  being 
implemented,  or  if  implemented,  the 
schedule  for  implementation: 

(2)  Whether  there  are  responsible 
party(ies).  and  funding  source(s)  or 
other  resources  necessary  to  implement 
the  actions,  with  a  high  level  of 
assurance  that  the  funding  will  be 
provided:  and 

(3)  The  authority  and  long-term 
commitment  of  the  party(ies)  to  the 
agreement  or  plan  to  implement  the 
management  actions,  as  demonstrated, 
for  example,  by  a  legal  instrument 
providing  enduring  protection  and 
management  of  the  lands. 

In  determining  whether  an  action  is 
likely  to  be  effective,  we  would 
generally  consider  whether  or  not  the 
plan  is  specific  concerning  the  threats  to 
be  addressed  by  the  management 
actions:  whether  such  actions  have  been 
successful  in  the  past;  whether  there  are 
provisions  for  monitoring  and 
assessment  of  the  effectiveness  of  the 
management  actions:  and  whether 
adaptive  management  principles  have 
been  incorporated  into  the  plan. 

We  are  aware  that  the  private 
landowner  on  the  island  of  Lanai  may 
be  considering  the  development  and 
implementation  of  land  management 
plans  or  agreements  that  may  promote 
the  conservation  and  recovery"  of 
endangered  and  threatened  plant 
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species  on  the  island  of  Lanai.  We  are 
soliciting  comments  in  this  proposed 
rule  on  whether  current  land 
management  plans  or  practices  applifii 
within  the  areas  proposed  as  cntK  al 
habitat  adequately  address  the  threats  to 
these  listed  species.  We  are  also 
soliciting  comments  on  whether  future 
development  and  approval  of 
conser\'ation  measures  {e.g.. 
Conservation  Agreements.  Safe  Harbor 
Agreements,  etc.)  should  be  excluded 
from  critical  habitat,  and  if  so.  bv  what 
mechanism. 

In  addition,  ive  are  seeking  comments 
on  the  following: 

( 1 )  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act  including  whether  the 
benefits  of  designation  would  outweigh 
the  benefits  of  exclusion. 

(2)  The  reasons  why  anv  particular 
area  should  or  should  not  be  designated 
as  critical  habitat  for  any  of  these 
species,  as  critical  habitat  is  defined  bv 
section  3  of  the  Act  (16  L"  S  CI.  1.t:<2  {^]]: 

(3)  .Specific  information  on  the 
amount  and  distribution  of  habitat  for 
Abutilon  erpmitopetcilum.  Bonamia 
mt-nzipsii.  Centaunum  sfbcifoicifs. 
Clfrmontia  oblongilolio  ssp.  nhuiiensis. 
Ctenitis  squammera.  Cyanea  grimfsiana 
ssp.  grimesiana.  Cyanea  macmstegia 
ssp.  gibsonii.  Cvrtandra  munrni.  Crahnia 
lanaiensis.  Hedvotis  ruannii.  Hrdvotis 
schlerhtendnhliana  var.  remyi.  Hibiscus 
brackenridgei.  Labordia  tinifolia  var. 
lanaipnsis.  Melicope  miinroi.  Portulaca 
sclerocarpa.  Spermolepis  hawaiiPiisis, 
T&tramolopium  remyi.  Vigna  o- 
nahuensis.  and  Viola  kwaiensis.  and 
their  habitat;  and  what  habitat  is 
es.sential  to  the  conser\'ation  of  these 
species  and  whv; 

(4)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(5)  Anv  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designations  of  critical  habitat, 
including,  any  impacts  on  small  entities 
or  families;  and 

(6)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  above  18  plant  species 
such  as  those  derived  from  non- 
consum.ptive  uses  [eg.,  hiking,  camping, 
birding.  enhancf>d  watershed  protection, 
increased  soil  retention,  "existence 
values."  and  reductions  in 
administrative  costs). 

Our  practice  is  to  make  comments 
a\ailable  for  public  review  during 
regular  business  hours,  including  names 
and  home  addresses  of  respondents. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 


the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
vour  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  public 
inspection  in  their  entirety.  Comments 
ami  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address,  is  available  for  public 
inspection  in  their  entirety. 

Peer  Review 

In  accordance  with  our  policy 
published  on  |uly  1.  1994  (59  FR 
342  70).  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  and  critical 
habitat  decisions  are  based  on 
scientificallv  sound  data,  assumptions, 
and  analyses.  We  will  send  copies  of 
this  proposed  rule  to  these  peer 
reviewers  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  the  peer  reviewers  to 
comment,  during  the  public  comment 
period,  im  the  specific  assumptions  and 
c:onclusi(ms  regarding  the  proposed 
designations  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparati(jn  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  mav  differ  from  this  proposal. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  t>asier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  pro[K)sed  rule  contain 
tei  hnic  a!  language  ut  jargon  that 
interferes  with  the  clarify?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
propfised  rule  in  the  "Supplementary 
Information  '  s(H:tion  of  the  preamble 
helpful  in  understanding  the  document? 
(,5)  What  else  could  we  do  to  make  the 
proposed  rule  easier  to  understand? 


Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to;  Office  of 
Regulatory-  Affairs.  Department  of  the 
Interior.  Room  7229,  1849  C  Street,  NW. 
Washington.  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Execsec@ios.doi.gov. 

Required  Determinations 

1 .  Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  action  was  submitted  for 
review  by  the  Office  of  Management  and 
Budget  (OMB).  We  are  in  the  process  of 
preparing  an  economic  analysis  to 
determine  the  economic  consequences 
of  designating  the  specific  areas 
identified  as  critical  habitat.  If  our 
economic  analysis  reveals  that  the 
economic  impacts  of  designating  any 
area  as  critical  habitat  outweigh  the 
benefits  of  designation,  we  may  exclude 
those  areas  from  consideration,  unless 
such  exclusion  will  result  in  the 
extinction  of  the  species. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act.  at  this  time  we  do  not  believe  this 
rule  will  have  an  annual  economic 
effect  of  SI  00  million  or  adversely  affect 
an  economic  sector,  productivity,  jobs, 
the  environment,  or  other  units  of 
government.  Therefore  we  do  not 
believe  a  cost  benefit  and  economic 
analysis  is  required. 

These  18  plants  were  listed  as 
endangered  species  between  the  years 
1991  and  1999.  The  areas  proposed  for 
critical  habitat  are  currently  occupied 
bv  one  or  more  of  these  species.  Under 
the  Act.  critical- habitat  may  not  be 
adversely  modified  by  a  Federal  agency 
action;  critical  habitat  does  not  impose 
any  restrictions  on  non-Federal  persons 
unless  they  are  conducting  activities 
funded  or  otherwise  sponsored, 
authorized,  or  permitted  by  a  Federal 
agency  (see  Table  6  below).  Section  7 
requires  Federal  agencies  to  ensure  that 
they  do  not  jeopardize  the  continued 
existence  of  the  species.  Based  upon  our 
experience  with  the  species  and  its 
needs,  we  conclude  that  any  Federal 
action  or  authorized  action  that  could 
potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  currently  be  considered 
as  "jeopardy"  under  the  Act. 
Accordingly,  the  designation  of 
currently  occupied  areas  as  critical 
habitat  does  not  have  any  additional 
incremental  impacts  on  what  actions 
may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
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funding.  Non-Federal  persons  that  do 
not  have  a  Federal  "sponsorship"  of 
their  actions  are  not  restricted  by  the 
designation  of  critical  habitat  (however, 
they  continue  to  be  bound  by  the 
provisions  of  the  Act  concerning  "take" 
of  the  species). 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above,  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  not  jeopardize  the 
continued  existence  of  these  18  plant 
species  since  their  listing  between  1991 
and  1999.  The  prohibition  against 
adverse  modification  of  critical  habitat 
would  not  be  expected  to  impose  any 
additional  restrictions  to  those  that 
currently  exist  because  all  proposed 
critical  habitat  is  currently  occupied. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species;  and 
as  discussed  above  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  resulting  from  critical 
habitat  designation  will  have  any 
incremental  effects. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Act." 

2.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.) 

In  the  economic  analysis  {imder 
section  4  of  the  Act),  we  will  determine 
whether  designation  of  critical  habitat 
will  have  a  significant  effect  on  a 
substantial  number  of  small  entities.  As 
discussed  under  Regulatory  Planning 
and  Review  above,  this  rule  is  not 
expected  to  result  in  any  restrictions  in 
addition  to  those  currently  in  existence. 
As  indicated  on  Table  5  (see  "Methods 
for  Selection  of  Areas  for  Proposed 


Critical  Habitat  Designations")  we  have 
designated  privately  owned  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Corps 
under  section  404  of  the  Clean  Water 
Act; 

(2)  Development  on  private  or  State 
lands  requiring  permits  from  other 
Federal  agencies  such  as  Housing  and 
Urban  Development; 

(3)  Regulation  federally  funded 
silviculture  and  forestry  projects,  and 
research  by  the  U.S.  Department  of 
Agriculture  (Forest  Service); 

(4)  Regulation  of  airport  improvement 
activities  by  the  FAA  jurisdiction; 

(5)  Road  construction  and 
maintenance  by,  or  funded  by.  the  DOT; 

(6)  Military  training  or  similar 
activities  of  the  DOD: 

(7)  Federally  funded  importation  of 
alien  species  for  research,  agriculture, 
and  aquaculture,  and  the  release  or 
authorization  of  release  of  biological 
control  agents  by  the  U.S.  Department  of 
Agriculture; 

(8)  Regulation  of  activities  affecting 
point  source  pollution  discharges  into 
waters  of  the  United  States  by  the  EPA 
under  section  402  of  the  Clean  Water 
Act; 

(9)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  FEMA; 

(10)  Installation  and  maintenance  of 
U.S.  Coast  Guard  navigational  aids; 

(11)  Construction  of  communication 
sites  licensed  by  the  FCC;  and, 

(12)  Activities  not  mentioned  above 
funded  or  authorized  by  the  U.S. 
Department  of  Agriculture  (Forest 
Service,  Natural  Resources  Conservation 
Service),  DOD,  DOT,  Department  of 
Energy,  Department  of  Interior  (U.S. 
Geological  Survey,  National  Park 
Service),  Department  of  Commerce 
(National  Oceanic  and  Atmospheric 
Administration)  or  any  other  Federal 
agency. 


Many  of  these  activities  sponsored  b\ 
Federal  agencies  within  the  proposed 
critical  habitat  areas  are  carried  out  by 
small  entities  (as  defined  by  the 
Regulatory'  Flexibility  Act)  through 
contract,  grant,  permit,  or  other  Federal 
authorization.  As  discussed  above,  these 
actions  are  currently  required  to  comprly 
with  the  listing  protections  of  the  Act. 
and  the  designation  of  critical  habitat  is 
not  anticipated  to  have  any  additional 
effects  on  these  activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
rule  would  impose  no  additional 
restrictions. 

3.  Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994, 
"Govemment-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2.  we  understand  that  Federally 
recognized  Tribes  must  be  related  to  on 
a  Govemment-to-Government  basis.  The 
1997  Secretarial  Order  on  Native 
Americans  and  the  Act  clearly  states 
that  Tribal  lands  should  not  be 
designated  unless  absolutely  necessary' 
for  the  conservation  of  the  species. 
According  to  the  Secretarial  Order. 
"Critical  habitat  shall  not  be  designated 
in  an  area  that  may  impact  Tribal  trust 
resources  unless  it  is  determined 
essential  to  conserve  a  listed  species.  In 
designating  critical  habitat,  the  Services 
shall  evaluate  and  document  the  extent 
to  which  the  conservation  needs  of  a 
listed  species  can  be  achieved  by 
limiting  the  designation  to  other  lands." 

We  determined  that  no  Tribal  lands 
are  essential  for  any  of  the  18 
plantsspecies  for  which  critical  habitat 
designation  is  proposed  because  none  of 
these  plants  are  known  to  occur  on 
Tribal  lands. 


Table  6.— Impacts  of  Critical  Habitat  Designation  for  1 9  Plants  From  Lanai 


Categories  of  activities 


Activities  potentially  affected  by  species  listing  only 


Additional  activities  potentially  af- 
fected by  cntical  tiabitat  designa- 
tion' 


Federal    Activities    Potentially    Af- 
fected 2. 


Activities  conducted  by  tfie  Army  Corps  of  Engineers.  Department  of 
Transportation,  Department  of  Defense.  Department  of  Agnculture. 
Environmental  Protection  Agency.  Federal  Emergency  Manage- 
ment Agency.  Federal  Aviation  Administration. 


Activities  by  these  Federal  Agen- 
cies in  any  unoccupied  cntical 
habitat  areas 
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Table  6.— Impacts  of  Critical  Habitat  Designation  for  19  Plants  From  Lanai — Continued 


Categories  of  activities 


Activities  potentially  atlected  iDy  species  listing  only 


Additional  activities  potentially  af- 
fected by  cntical  habitat  designa- 
tion' 


Private  or  other  non-Federal  Activi- 
ties Potentially  Affected  ' 


Activities  tfiat  require  a  Federal  action  (permit,  authorization,  or  fund- 
ing) and  may  remove  or  destroy  habitat  for  these  plants  by  me- 
chanical chemical  or  other  means  |e  g  ,  overgrazing,  cleanng,  cut- 
ting native  live  trees  and  shrubs  water  diversion,  impoundment 
groundwater  pumping  road  building,  mining,  herbicide  application. 
recreational  use  etc  )  or  appreciably  decrease  habitat  value  or 
quality  through  indirect  effects  teg  .  edge  effects,  invasion  of  exotic 
plants  or  animals,  fragmentation  of  habitat) 


Funding,  authonzation,  or  permit- 
ting actions  by  Federal  Agencies 
in  any  unoccupied  cntical  habitat 
areas 


■  This  column  represents  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by  list- 
^ng  the  species 
'  Activities  initiated  by  a  Federal  agency 
'Activities  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authonzation  or  funding. 


4   Snuil!  Bu-iint-ss  Rfmilntan.' 
Enlorcpmt'nt  Fij/rnes.s-  Act  15  I'  S  C. 

HI  1412  i 

In  the  economic  andhsis.  we  will 
determine  whether  designation  nf 
cTiticdl  hdbitdt  will  c:duse  (d)  anv  effei  t 
Lin  the  economv  of  SI 00  million  or 
more,  (b)  anv  increases  in  costs  or  prices 
for  consumers,  individudl  industries. 
Federal.  Stdte.  or  local  government 
agencies,  or  geographic  regions  iii  the 
economic  analysis,  or  (r:)  anv  significant 
adverse  effet  ts  on  competition, 
emp'ovment.  investment,  products  itv. 
innovation,  or  the  ability  of  L^S.-bdsed 
enterprises  to  compete  with  foreign- 
based  enterprises 

1   I  'ntundf'd  Mnnnntfs  Rt'jnnu  Act  (2 
r  .S'  C   1501  ptseq.j 

In  dccurddnce  with  the  Infuiuied 
Manddtes  Refnrm  .\(t  (2  ('  S  C    1^1)  If.' 

(d)  This  rule  will  not  "signific  aiitlv  'ir 
uniciuelv"  dffer  t  smdU  governments    .-\ 
Snidll  Government  .\genc\  PUin  is  not 
required.  Smdll  governments  will  onlv 
be  dffected  to  the  e.xtent  that  an\'  Feder.il 
funds,  permit.s  or  other  authorized 
activities  must  en.sure  that  tht-ir  m  tiiin-~ 
will  not  ddverselv  dffect  the  critical 
hdbitat.  Howe\'er.  as  discussed  abcAe. 
these  actions  are  currentlv  subiect  to 
equivdlent  restrictions  through  the 
listing  protections  of  the  species,  and  nn 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation 
of  occupied  areas 

(b)  This  rule  will  not  produc  e  a 
Federdl  manddte  of  SlOO  million  nr 
greater  in  any  year,  that  is.  it  is  not  a 
"significant  regulatorv  action"  uiuUt 
the  Unfunded  Mandates  Reform  .\(  t 
The  designation  of  critic:al  habitat 
imposes  no  obligations  on  State  or  local 
governments 

H   T(ikin<i^ 

In  accordance  with  Executive  Ordi^r 
12630.  this  rule  does  not  have 


signifii  ant  takings  implications.  A 
takings  implication  assessment  is  not 
required   As  discussed  above,  the 
designation  of  critical  habitat  affects 
onlv  Federal  agency  actions.  The  rule 
will  not  increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  these  18  plant 
species.  Due  to  current  public 
knowledge  of  the  species  protection,  the 
existing  Section  9  prohibitions  both 
within  and  outside  of  the  designated 
areas,  and  the  fact  that  critical  habitat 
[inn  ides  no  incremental  restrictions  in 
areas  of  occupied  critical  habitat,  we  do 
not  anticipate  that  property  values  will 
be  affected  bv  the  critical  habitat 
designations  Additionally,  critical 
habitat  designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuanc:e  of  incidental  take 
permits.  The  landowner  in  areas  that  are 
inc  luded  in  the  designated  critical 
habitat  will  continue  to  have 
opportunitv  to  utilize  the  propertv  in 
wavs  consistent  with  State  law  and  with 
the  c:ontinued  survival  of  the  plant 
spec  les  ' 

h'fiitTiillsm 

in  d(  (  ordance  with  E.xecutive  Order 
1  U:12.  the  rule  does  not  have  significant 
Federalism  effec;ts   A  Federalism 
assessment  is  not  required.  As  discussed 
.ihove.  the  liesignation  of  critical  habitat 
III  areds  currenth  occupied  by  the  18 
pldnt  spec  les  would  have  little 
incremental  impact  on  State  and  local 
gov  ernments  and  their  activities.  The 
designations  ma\'  have  some  benefit  to 
these  governments  in  that  the  areas 
essential  to  the  conservation  of  these 
species  are  more  clearly  defined,  and 
the  primdr\  c  imstituent  elements  of  the 
h.ibitat  nec:essdr\'  to  the  survival  of  the 
spec:ies  are  identified.  While  this 
definition  .ind  identification  does  not 
alter  where  and  whdt  federallv 
sponsored  ac  tivities  may  occur,  it  mav 
assist  these  local  governments  in  long 


range  planning,  rather  than  waiting  for 
case-bv-case  section  7  consultation  to 
ocxur. 

8  Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  propose  to 
designate  critical  habitat  in  accordance 
with  the  provisions  of  the  Act.  The  rule 
uses  standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  18  plant  species. 

9.  Paperwork  Reduction  Act  of  1995  (44 
use.  3501  etseq.) 

This  rule  does  not  contain  any 
information  collection  requirements  that 
requires  0MB  approval  under  the 
Paperwork  Reduction  Act. 

10.  S'ational  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  as 
amended.  We  published  a  notice 
outlining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered'and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17.  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

I 


PART1 7— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1:j61-1407:  16  U.S.C. 
1531-1544;  16  U,S.C.  4201-4245;  Pub  L.  99- 
625.  100  Stat.  3500;  unless  otherwise  noteci. 

2.  In  §  17.12(h)  revise  the  entries  for 
Abutilon  eremitopetalum,  Bonamia 
menziesii,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  mauiensis. 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  macrostegia  ssp.  gibsonii. 
Cvrtandra  munroi,  Gahnia  lanaiensis. 


Hedyotis  mannii,  Hedyotis 
schlechtendahliana  var.  remyi.  Hibisi  us 
brackenridgei,  Labordia  twifolia  var. 
lanaiensis.  Melicope  munroi.  Portulaca 
sclerocarpa.  Spermolepis  hawaiiensis. 
Tetramolopium  remyi.  and  \'iola 
lanaiensis  under  "FLOWERING 
PLANTS"  and  Ctentitis  squamigera 
under  "FERNS  AND  ALLIES"  to  read  as 
follows: 

§17.12     Endangered  and  threatened  plants. 


(h) 


Species 


Scientific  name 


Common  name 


HIstonc  range 


Family 


Status       When  listed 


Cntical 
habitat 


Speaal 

rules 


Flowering  Plants 


Abutilon  none U.S.A,  (HI) 

eremitopetalum. 


Malvaceae-N^allow  ..     E 


435  17  96(a) 


NA. 


Bonamia  menziesii  ..    none U.S.A.  (HI) 


Convolvulaceae 
Morning  glory. 


559    ■       17  96(a) 


NA 


Centaurium 
sebaeoides. 


Awiwi 


U.S.A.  (HI)  Gentianaceae-Gen-      E 

tian. 


448  17.96(a) 


NA. 


Clermontia 
oblongifoli 
ssp.  mauiensis. 


Ohawai  U.S.A.  (HI) 


Campanulaceae-  E 

Bell  flower. 


467  17.96(a) 


NA. 


Cyanea  grimesiana       Haha 
ssp.  grimesiana. 


U.S.A.  (HI) 


Campanulaceae-  E 

Bell  flower 


592  17  96(a) 


NA. 


Cyanea  macrostegia     none 
ssp.  gibsonii. 


U.S.A,  (HI) 


Campanulaceae-  E 

Bell  flower 


592  17  96(a) 


NA. 


Cyrtandra  munroi Haiwale  U.S.A.  (HI)  Gesnenaceae-Afri-        E 

can  violet. 

I 

*  •  •  •                                     • 

Gahnia  lanaiensis  ....    none U.S.A.  (HI)  Cyperaceae-Sedge       E 

I                                                  *  *  •  •                 • 

Hedyotis  mannii Pile U.S.A.  (HI)  Rubiaceae-Coffee         E 


467  17  96(a) 


435  17.96(a) 


480  17  96(a) 


NA. 


NA 


NA 


Hedyotis  Kopa 

sclechtendatiliana 
var.  remyi. 


U.S.A.  (HI)  Rubiaceae-Cotfee         E 


441  17  96(a) 


NA 


Hibiscus 
brackenridgei. 

I 
Labordia  tinifolia, 
var.  lanaiensis. 

1 


Mao  hau  hele 


U.S.A.  (HI) Malvaceae-Mallow  ..     E 


Kamakahala U.S.A.  (HI) 


Mallow  E 

Loganiaceae- 
Logania 


559  17  96(a) 


666  1796(a) 


NA 


NA 


Melicope  munroi  Alani U.S.A,  (HI) 


Rutaceae-Rue 


666  17.96(a) 


NA 
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Species 


Scientific  name 

Common  name 

Portuiaca 

Poe  

sclerocarpa 

Spermoiepis 

none  

hawaiiensis. 

Tetramaiopiium 

• 
none  

remyi 

ViOia  ianaiensis 

none  

Ferns  and  Allies 

• 

Ctenitis  SQuamiaera 

• 
Pauoa      

Historic  range 


Family 


Status       When  listed 


Cntlcal 
habitat 


USA    ,HI) 


Portulacaceae-  E 

Purslane 


432 


17  96(a) 


USA  ,Hl)  Apiaceae-Parsley  E 


USA   (HI) 


Asteraceae-Sun- 

tlower 


USA  iHli  Violaceae-Violef 


559  17.96(a) 


435  17  96(a) 


436  17.96(a) 


spleniaceae-  E 

Spleenwort 


553  17.96(a) 


Special 
rules 


NA 


NA. 


NA. 


NA. 


NA. 


3.  In  i^  17,96.  ds  pr(ipos»Ml  to  hf 
amended  at  6,t  FR  6686.5,  \()\einber  "". 
2000.  add  introductoi^-  text  to  paragraph 
(d)(l)(i).  add  paragraph  (a)(l)(i)(F).  and 
revise  paragraphs  (a)(l)(ii)(.-M  and 
(a)(lKii)(B)  to  read  as  follows: 

§17.96    Critical  habitat-plants. 

(a)  •    *    * 

(1)  *    •    * 

(i)  Maps  and  rntical  habitat  unit 
descriptions-  The  following  section^ 
contain  the  legal  descriptions  of  the 


critu  dl  habitat  units  designated  for  each 
of  the  Hawaiian  islands.  Existing 
features  and  structures  within  proposed 
areas,  such  as  buildings,  roads, 
aqudducts.  telec;ommunication 
equipment,  arboreta  and  gardens,  heiaus 
(indigenous  place  of  worship,  shrine) 
and  other  man-made  features  do  not 
contain,  and  are  not  likelv  to  develop, 
the  constituent  elements  described  for 
each  species  in  paragraphs  (a){l)(ii)(A) 
and  (d](l)(ii){B)  of  this  section. 
Therefore,  these  features  or  structures 


are  not  included  in  the  critical  habitat 
designation. 

***** 

(E)  Lanai.  Critical  habitat  units  are 
described  below.  Coordinates  are  in 
UTM  Zone  4  with  units  in  meters  using 
North  American  Datum  of  1983 
(NAD83).  The  following  map  shows  the 
general  locations  of  the  10  critical 
habitat  units  designated  on  the  island  of 
Lanai . 

Note:  .Map  follows: 


^PJjj^  Proposed  Critical 
Habitat  Area 

/S/  Major  Roads 
/v  Coastline 

~> — '    ^>^  ._     .                                           Genrral  Locations  of 

""■        '•"-^^^^                 Units  for  18  Species  of  Plants 

,,-^->,.^_^_^                 ^"'■'x^^         \^^       Island  of  Lanai 

Hawcuian             f„.^^ 
Islands        /^ 

\z:::z:~^^ 

4 
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Critical  Habitat  L'nit  Lanai  A:  Area 
consists  of  the  following  twelve 
boundarv-  points:  719712,  2305232. 
720416.  2305409; 721551,  2303960: 
23365, 2302096; 


723117 
722463 
720184 

718237 
718717 


2303521; 
2301441; 
2302791; 
2303992; 
2305682. 


21071.  2302054. 
19869. 23034H2. 
18088,  2305384, 


Critical  Habitat  Unit  Lanai  B:  Area 

consi.sts  of  the  following  eight  boundary' 
points:  723212,  2299127:  723720, 

723981, 2298623;  723882, 
723454, 2297882;  722989, 
722723,  2298390;  722832, 


2299036 
2298115 
2297982 
2298832 


.\ote:  Mcip  tdiliivvs 


Critical  Habitat  Unit  Lanai  C:  Area 
consists  of  the  following  eight  boundary 
points:  725639.  2301587;  726128. 
2301511;  726413,  2301098;  726299, 
2300566;  725829,  2300338;  725373, 
2300490;  725173, 2300870; 725244, 
2301307. 

Note:  Map  follows: 


Note:  Map  tollows: 
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Critical  Habitat  Unit  Lanai  D:  Area 
consists  of  the  following  eight  boundary 
points:  724717,  2303155;  725040, 
2302784; 724993, 2302257;  724598, 
2301967; 724109, 2302029;  723848, 
2302366; 723843, 2302827;  724204. 
2303174. 

Note:  Map  follows: 


Critical  Habitat  Unit  Lanai  E:  Area 
consists  of  the  following  eight  boundarv 
points:  724403,  2304342;  724854, 
2304442;  725277, 2304171;  725353, 
2303672;  725078,  2303269;  724560, 
2303207; 724171, 2303501;  724128, 
2303962, 

Note:  Map  follows: 


Critical  Habitat  Unit  Lanai  F:  Area 
consists  of  the  following  eight  boundarv 
points:  718729,  2311275:  719495, 


2310727;  719528,  2310199 
2309838;  718726,  2309815 
2310313;  718003,  2310809 
2311135. 

Note:  Man  follows; 
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Critical  Habitat  Unit  Lanai  G:  Aroa 
consists  of  the  entire  islet,  located  dt 
UTM  coordinate  "16393.  2244143. 

Note:  Mail  f'lli.iws: 


Critical  Habitat  Unit  Lanai  H:  Area 
( onsists  of  the  following  eight  boundarv' 
points:  708156,  2313789:  708625, 


Lanai  G 


2313719 
2313031 
2312543 
2313391 


708926,  2313485;  708965, 
708746, 2312649:  708254, 
707808,  2312824:  707750, 


\(itt':  M.ip  ti  illnw  s 


Critical  Habitat  Unit  Lanai  I:  Area 
consists  of  the  following  eight  boundary 
points:  724128.  2305536:  723819, 
2305150;  723361.  2305089:  722997, 
2305298: 722875,  2305767:  723096. 
2306231;  723681, 2306330; 724062. 
2306010. 

Note:  Map  follows: 
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Critical  Habitat  Unit  Lanai  J:  Area 
consists  of  the  following  eight  points 
and  the  intermediate  coastline:  702559, 
2313776: 702658. 2313650;  702688, 
2313348: 702566, 2313030;  702299, 
2312864; 702063, 2312826;  701890, 
2312877: 701888,  2312878. 

Note:  Map  follows: 


Island  of  Lanai 


Proposed 

Critical  Habitat  Area 


/  \/  Elevation 

(500-ft  contours) 

/Sy  Coastline 


Table  (A)(1)(i)(E)— Protected  Species  Within  Each  Critical  Habitat  Unit  for  Lanai 


Unit  name 


Species 


Lanai  A        Clermontia    oblongifolia    ssp     mauiensis.    Cyanea    gnmesiana    ssp 

grimesiana.   Cyanea  macrostegia  ssp.   gibsonti.   Cyrtandra  munroi. 
Ctenitis  squamigera.  Gahnia  lanaiensis.  Hedyotis  mannii,  Hedyotis 


I 


schlechtendahliana   var     remyi.    Labordia 
Melicope  munroi.  and  Viola  lanaiensis 
Spermolepis  hawaiiensis. 


tinifolia   var.    lanaiensis. 


Lanai  B  

Lanai  C  Teramolopium  remyi. 

Lanai  D Bonamia  menziesii. 

Lar^j  E  ;  Abutilon  eremitopetalum 

Lanai  F '  Centaurium  sebaeoides  and  Hibiscus  brackenridgei 

Lanai  G  ' .'. Portulaca  sclerocarpa. 

Lanai  H  Teramolopium  remyi. 

Lanai  I  Spermolepis  hawaiiensis 

Lanai  J  Hibiscus  brackenridgei. 


(ii)  Hawaiian  plants — Constituent 
elements. 
(A)  Flowering  plants. 


Family  Apiaceae:  Peucedanum 
sandwicense  (makou) 

Kauai  F,  G,  I,  and  M,  identified  in  the 
legal  descriptions  in  paragraph 
{a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Peucedanum 
sandwicense  on  Kauai,  Within  these 


units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Cliff  habitats  (a)  in  mixed  shrub  coastal 
dr>'  cliff  communities  or  diverse  mesic 
forest  and  (b)  containing  one  or  more  of 
the  following  associated  native  plant 
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species:  Hibiscus  kokio.  Brighamia 
insignis.  Bidens  sp..  Artemisia  sp.. 
Lobelia  niihauensis.  Wilkesia 
gvmnoxipbium.  Cantbium  odoratuin. 
Dodonaea  viscosa.  Psychotria  sp.. 
Acacia  koa.  Kokio  kauaiensis.  Carex 
mevenii.  Panicum  lineale.  Chamaesyce 
celastroides.  Erogrostis  sp..  Diospyros 
sp..  or  Metrosidems  polymorpha:  and 
(2)  elevations  from  sea  level  to  above 
915  m  (3.000  ft). 

Familv  Apiaceae:  Spermolepis 
hawaiiensis  (No  Common  Name) 

i.  Kauai  B  and  1.  identified  in  the  legal 
descriptions  in  paragraph  (a){l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Spermolepis  hav\aiiensis  on  Kauai. 
Within  these  units,  the  currently  known 
primarv  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Metrosidems  polymorpha 
forests  or  Dodonaea  viscosa  lowland  dr\' 
shrubland  containing  one  or  more  of  the 
following  associated  plant  species: 
Eragrostis  variabilis.  Bidens 
sandvicensis.  Schiedea  spergulmu. 
Lipochaeta  sp..  Cenchrus 
aghmonioides.  Sida  fallax,  Doryopteris 
sp.  or  Gouania  hillebrandii:  and  (2) 
elevations  of  about  305  to  610  m  (1.000 
to  2.000  ft) 

ii.  Critical  habitat  on  Lanai  includes 
the  Lanai  units  B.  I.  and  J  which  are 
identified  in  the  legal  description  in 
paragraph  (a)(l)(i)(E)  of  this  section. 
Within  these  units  the  primary 
constituent  elements  are  the  rocky, 
steep  slopes  containing  ledges  and 
pockets  with  one  or  more  of  the 
following  associated  native  plant 
species:  Dodonea  viscosa,  Panicum 
spp..  Hetempogon  contortus,  Lipochaeta 
lavarum,  or  Reyoldsia  sandwicensis: 
and  elevations  between  335  and  395  m 
(1.100  and  1.300  ft) 

Family  Apocynaceae:  Pteralyxia 
kauaiensis  (kaulu) 

Kauai  F.  G.  I.  M.  Q,  T.  and  U, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(A)  of  this  section, 
constitute  critical  habitat  for  Pteralyxia 
kauaiensis  on  Kauai  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Diverse  mesic  or  wet  forests  containing 
one  or  more  of  the  following  associated 
plant  taxa:  Pisonia  sandwicensis. 
Euphorbia  haeleeleana.  Charpentiera 
elliptica.  Pipturus  sp..  S'eraudia 
kauaiensis.  Hedyotis  terminalis, 
Phtchardia  sp..  Gardenia  rem\i. 
Syzygium  sp..  Pleomele  sp..  Cyanea  sp., 
Hibiscus  sp..  Kokia  kauaiensis. 
Alectryon  macrococcus.  Canthium 
odoratum.  X'estegis  sandwicensis.  Bobeu 
timonioides.  Rauvolfia  sandwicensis. 


Nesoluma  polynesicum,  Myrsine 
lanaiensis.  Caesalpinia  kauaiensis. 
Tetraplasandra  sp..  Acacia  koa, 
Stvphelia  tameiameiae,  Dodonaea 
viscosa.  Gahnia  sp..  Freycinetia  arborea. 
Psvchotna  mariniana.  Diplazium 
sandwichianum.  Zanthoxylum 
dipetalum.  Carex  sp..  Delissea  sp.. 
Xvlosma  bawaiiense.  Alphitonia 
ponderosa,  Santalum  freycinetianum, 
Antidesma  sp..  Diospyros  sp., 
Metrosidems  polymorpha,  Dianella 
sandwicensis,  Poa  sandwicensis, 
Schiedea  stellarioides,  Peperomia 
macraeana.  Claoxylon  sandwicense.  or 
Pouteria  sandwicensis;  and  (2) 
elevations  between  250  to  610  m  (820  to 
2.000  ft) 

Familv  ,\raliaceae:  Munroidendmn 
racemosum  (No  Common  Name) 

Kauai  G.  I.  M.  and  N,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Munmidendron 
racemosum  on  Kauai.  Within  these 
units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Steep  exposed  cliffs  or  ridge  slopes  (a) 
in  coastal  or  lowland  mesic  forest  and 
(b)  containing  tme  or  more  of  the 
following  associated  plant  taxa:  Pisonia 
umbellifera,  Canavalia  galeata,  Sida 
fallax.  Brighamia  insignis,  Canthium 
odoratum.  Psychotria  sp..  Nestegis 
sandwicensis.  Tetraplasandra  sp., 
Bobea  timonioides.  Rauvolfia 
sandivicensis.  Pleomele  sp.,  Pouteria 
sandwicensis.  or  Diospyros  sp.:  and  (2) 
elevations  between  120  to  400  m  (395  to 
1,310  ft). 

Family  Asteraceae:  Dubautia  latifolia 
(na'ena'e) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Dubautia  latifolia  on  Kauai.  Within 
these  units,  the  currently  known 
primary  con.stituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Gentle  or  steep  slopes  on 
well  drained  soil  in  (a)  semi-open  or 
closed,  diverse  montane  mesic  forest 
dominated  by  Acacia  koa  and/or 
Metmsideras  polymorpha  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species:  Pouteria 
sandwicensis.  Dodonaea  viscosa. 
Nestegis  sandwicensis.  Diplazium 
sandwichianum.  Elaeocarpus  bifidus, 
Claoxvlon  sandwicense.  Bobea  sp., 
Pleomele  sp..  Antidesma  sp.,  Cvrtandra 
sp..  Xylosma  sp..  Alphitonia  pondemsa. 
Copmsma  waimeae.  Dicmnopteris 
linearis.  Hedyotis  terminalis.  Ilex 
anomala.  Melicope  anisata,  Psychotria 
mariniana,  or  Scaevola  sp.;  and  (2) 


elevations  between  800  to  1,220  m 
(2,625  to  4,000  ft). 

Family  Asteraceae:  Dubautia 
pauciflorula  (na'ena'e) 

Kauai  L,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Dubautia  pauciflorula  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  lowland  wet  forest  within 
stream  drainages;  and  (2)  elevations 
between  670-700  m  (2,200-2,300  ft). 

Family  Asteraceae:  Hesperomannia 
lydgatei  (No  Common  Name) 

Kauai  F,  L,  and  P.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Hesperomannia 
lydgatei  on  Kauai.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Stream  banks  with  rich  brown  soil  and 
silty  clay  (a)  in  Metmsideros 
polymorpha  or  Metmsideros 
polymorpha-Dicranopteris  linearis 
lowland  wet  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Adenophorus  sp.. 
Antidesma  sp.,  Bmussaisia  arguta. 
Cheimdendmn  sp.,  Elaphoglossum  sp.. 
Freycinetia  arborea.  Hedyotis 
terminalis.  Labordia  lydgatei, 
Machaerina  angustifolia,  Peperomia  sp.. 
Pritchardia  sp.,  Psychotria  hexandra. 
and  Syzygium  sandwicensis:  and  (2) 
elevations  between  410-915  m  (1.345- 
3,000  ft). 

Family  Asteraceae:  Lipochaeta  fauriei 
(nehe) 

Kauai  G.  I.  and  U.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Lipochaeta  fauriei  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Moderate  shade  to  full 
sun  on  the  sides  of  steep  gulches  (a)  in 
diverse  lowland  mesic  forests  and  (b) 
containing  one  or  more  of  the  following 
native  species:  Diospyros  sp.,  Myrsine 
lanaiensis.  Euphorbia  haeleeleana. 
Acacia  koa,  Pleomele  aurea,  Sapindus 
oahuensis,  Nestegis  sandwicensis, 
Dodonaea  viscosa,  Psychotria 
mariniana,  Psychotria  greenwelliae, 
Kokia  kauaiensis,  or  Hibiscus  waimeae: 
and  (2)  elevations  between  480  and  900 
m  (1,575  and  2,950  ft). 


Federal  Register / Vol.  65,  No.  249 /Wednesday.  December  27.  2000 /Proposed  Rules  82117 


Family  Asteraceae:  Lipochaeta 
micrantha  (nehe) 

i.  Kauai  I  and  M,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Lipochaeta  micrantha 
on  Kauai.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for 
Lipochaeta  micrantha  var.  exigua  are 
habitat  components  that  provide:  (1) 
Cliffs,  ridges,  or  slopes  (a)  in  grassy, 
shrubby  or  dry  mixed  conununities  and 
(b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Artemisia  australis,  Bidens 
sandvicensis,  Plectranthus  parviflorus, 
Chamaesyce  celastroides,  Diospyros  sp., 
Canthium  odoratum,  Neraudia  sp., 
Pipturus  sp.,  Hibiscus  kokio,  Sida 
fallax,  Eragrostis  sp.,  or  Lepidium 
bidentatum;  and  (2)  elevations  between 
305-430  m  (1,000-1,400  ft). 

ii.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Lipochaeta  micrantha 
var.  micrantha  are  habitat  components 
that  provide:  (1)  Basalt  cliffs,  stream 
banks,  or  level  ground  (a)  in  mesic  or 
diverse  Metrosideros  polymorpha — 
Diospyros  sp.  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Lobelia 
niihauensis,  Chamaesyce  celastroides 
var.  hanapepensis,  Neraudia 
kauaiensis,  Rumex  sp.,  Nontrichium  sp. 
(kului),  Artemisia  sp.,  Dodonaea 
viscosa,  Antidesma  sp.,  Hibiscus  sp., 
Xylosma  sp.,  Pleomele  sp.,  Melicope  sp.. 
Bobea  sp.,  and  Acacia  koa;  and  (2) 
elevations  between  610-720  m  (2,000- 
2,360  ft). 

Family  Asteraceae:  Lipochaeta 
waimeaensis  (nehe) 

Kauai  B,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Lipochaeta  waimeaensis  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Precipitous,  shrub-covered 
gulch  (a)  in  diverse  lowland  forest  and 
(b)  containing  the  native  species 
Dodonaea  viscosa  or  Lipochaeta 
connata;  and  (2)  elevations  between  350 
and  400  m  (1,150  and  1,310  ft). 

Family  Asteraceae:  Remya  kauaiensis 
(No  Coimnon  Name) 

Kauai  G,  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Remya  kauaiensis  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 


that  provide:  (1)  Steep,  north  or 
northeast  facing  slopes  (a)  in  Acacia 
koa — Metrosideros  polymorpha  lowland 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Chamaesyce  sp..  Nestegis 
sandwicensis,  Diospyros  sp..  Hedyotis 
terminalis,  Melicope  ssp.,  Pouteria 
sandwicensis,  Schiedea  membranacea, 
Psychotria  mariniana,  Dodonaea 
viscosa,  Dianella  sandwicensis, 
Tetraplasandra  kauaiensis.  or 
Claoxylon  sandwicensis;  and  (2) 
elevations  between  850  to  1,250  m 
(2,800  to  4,100  ft). 

Family  Asteraceae:  Remya  montgomeryi 
(No  Common  Name) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Remya  montgomeryi  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep,  north  or  northeast- 
facing  slopes,  cliffs,  or  stream  banks 
near  waterfalls  (a)  in  Metrosideros 
polymorpha  mixed  mesic  forest  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Lysimachia  glutinosa,  Lepidium  serra, 
Boehmeria  grandis,  Poa  mannii, 
Stenogyne  campanulata,  Myrsine 
linearifolia,  Bobea  timonioides,  Ilex 
anomala,  Zanthoxylum  dipetalum, 
Claoxylon  sandwicensis, 
Tetraplasandra  spp.,  Artemisia  sp.. 
Nototrichium  sp.,  Cyrtandra  sp., 
Dubautia  plantaginea,  Sadleria  sp., 
Cheirodendron  sp.,  Scaevola  sp.,  or 
Pleomele  sp.;  and  (2)  elevations  between 
850  to  1,250  m  (2.800  to  4,100  ft). 

Family  Asteraceae:  Tetramolopium 
remyi  (No  Common  Name) 

Critical  habitat  includes  the  Lanai 
units  C  and  H  which  are  identified  in 
paragraph  (a)(l)(i)(E)  of  this  section. 
Within  these  units  the  primary 
constituent  elements  are  red  sandy  loam 
soil  in  dry  Dodonea  viscosa- 
Heteropogon  contortus  communities 
and  including  one  or  more  of  the 
following  associated  native  plant 
species:  Bidens  mauiensis,  Waltheria 
indica,  Wikstroemia  oahuensis,  or 
Lipochaeta  lavarum;  and  an  elevation  of 
about  230  m  (755  ft). 

Family  Asteraceae:  Wilkesia  hobdyi 
(dwarf  iliau) 

Kauai  G  and  J.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Wilkesia  hobdyi  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 


provide:  (1)  Coastal  dry  cliffs  or  very  dry 
ridges  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Artemisia  sp.,  Wilkesia 
gymnoxiphium.  Lipochaeta  connata. 
Lobelia  niihauensis.  Peucednnum 
sandwicensis,  Hibiscus  kokio  ssp.  saint 
johnianus.  Canthium  odoratum. 
Peperomia  sp.,  Myoporum  sandwicense. 
Sida  fallax.  Waltheria  indica.  Dodonaea 
viscosa.  or  Emgrostis  variabilis:  and  (2) 
elevations  between  275  to  400  m  (900  to 
1.310  ft). 

Family  Campanulaceae:  Brighamia 
insignis  ('olulu) 

Kauai  E.  G.  and  M.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  and  Niihau  B. 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(B)  of  this  section, 
constitute  critical  habitat  for  Brighamia 
insignis  on  Kauai  and  Niihau.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Rocky  ledges  with  little  soil 
or  steep  sea  cliffs  (a)  in  lowland  dry 
grasslands  or  shrublands  with  annual 
rainfall  that  is  usually  less  than  1 70  cm 
(65  in.)  and  (b)  containing  one  or  more 
of  the  following  native  plant  species: 
Artemisia  sp.,  Chamaesyce  celastroides. 
Canthium  odoratum.  Eragrostis 
variabilis.  Heteropogon  contortus. 
Hibiscus  kokio.  Hibiscus 
saint  johnianus,  Lepidium  serra, 
Lipochaeta  succulenta,  Munroidendmn 
racemosum,  or  Sida  fallax:  and  (2) 
elevations  between  sea  level  to  480  m 
(1,575  ft)  elevation. 

Family  Campanulaceae:  Clermontia 
oblongifolia  ssp.  mauiensis  (oha  wai) 

Critical  habitat  includes  the  Lanf  • 
unit  A  which  is  identified  in  paragi   ph 
(a)(l)(i)(E)  of  this  section.  Within  this 
unit  the  primary  constituent  elements 
are  the  ridges  in  Metrosideros 
polymorpha  dominated  montane  wet 
forest,  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Coprosma  sp..  Clermontia  sp., 
Hedyotis  sp.,  or  Melicope  sp.:  and 
elevations  between  800  and  900  m 
(2,625  and  2,950  ft). 

Family  Campanulaceae:  Cyanea 
asarifolia  (haha) 

Kauai  R  and  T.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Cyanea  asarifolia  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Pockets  of  soil  on  sheer  rock 
cliffs  (a)  in  lowland  wet  forests  and  (b) 
containing  one  or  more  of  the  following 
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native  plant  species:  Hedyotis  elatior. 
Machaenna  angustifolia.  Metrosideros 
polvworpha.  Touchardm  latifolia.  or 
I'rera  glabra:  and  (2)  elevations  between 
330  toVsO  m  (1,080  to  2.400  ft). 

Family  Carapanulaceae:  Cyanea 
gnmesiana  ssp.  grimesiana  (haha) 

Critical  habitat  includes  the  Lanai 
unit  A  which  is  identifi^'d  in  paragrajih 
(a)(l)(i)(E)  of  this  section.  Within  this 
unit  the  primary  constituent  elements 
are  the  rockv  or  steep  slopes  of  stream 
banks  in  mesic  Metrosideros 
pnlvmorpha  forest  or  Metrosideros 
polvmorpha — Acacia  koa  forest,  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  sp.,  Bobea  sp..  M\Tsine  sp., 
S'estegis  sandnicensis.  Psychotna  sp.. 
or  Xvlosma  sp.:  and  elevations  between 
350  and  945  m  (1.150  and  3.100  ft). 

Familv  Campanulaceae:  Cyanea 
macrostegia  ssp.  gibsonii  (No  Common 
Name) 

Critical  habitat  includes  the  Lanai 
unit  A  which  is  identified  in  paragraph 
(a)(l)(i)(E)  of  this  section.  Within  this 
unit  the  primary  constituent  elements 
are  the  lower  gulch  slopes,  gulch 
bottoms,  and  streambanks  in  lowland 
wet  Metrosideros  polymorpha  forest  or 
Diploptengiuni  pmnatum-Metrosidems 
polymorpha  shrubland.  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Dicranopteris 
linearis.  Perrottetia  sandwicensis. 
Scaevola  chamissoniana.  Pipturus  sp., 
Antidesma  sp.,  Freycinetia  arborea, 
Psychotria  sp.,  Cyrtandra  sp., 
Broussaisia  arguta.  Cheirodendron  sp., 
Clermontia  sp..  Dubautia  sp.,  Hedyotis. 
Ilex  anomala.  Labordia  sp..  Melicope 
sp.,  Pneumatopteris  sp.,  or  Sadleria  sp.; 
and  elevations  between  760  and  970  m 
(2,490  and  3,180  ft). 

Familv  Campanulaceae:  Cvanea  recta 
(haha) 

Kauai  K,  O.  P.  and  R,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Cyanea  recta  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Gulches  or  slopes  (a)  in 
lonland  wet  or  mesic  Metrosideros 
polymorpha  forest  or  shrubland  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species:  Dicranopteris 
linearis.  Psychotria  sp.,  Antidesma  sp.. 
Cheirodendron  platyphyllum.  Cibotnim 
sp..  or  Diplazium  sp.;  and  (2)  elevations 
between  400  to  1.200  m  (1.310  to  3,940 
ft). 


Family  Campanulaceae:  Cvanea  remvi 
(haha) 

Kauai  L,  P,  K.  and  T,  identified  in  the 
legal  desc:riptions  in  paragraph 
(a)(l)(i)(A)  of  this  .section,  constitute 
critical  habitat  for  Cyanea  remyi  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Lowland  wet  forest  or 
shrubland  and  cimtaining  one  or  more 
of  the  following  native  plant  species: 
Antidesma  sp.,  Cheirodendron  sp., 
Diospyros  sp.,  Broussaisia  arguta. 
Metrosideros  polymorpha.  Freycinetia 
arborea.  Hedyotis  terminalis. 
Machaerina  angustifolia.  Perrottetia 
sandwicensis.  Psychotria  hexandra.  or 
S\'zvgium  sandwicensis:  and  (2) 
elevations  between  360  to  930  m  (1,180 
to  3,060  ft). 

Familv  Campanulaceae:  Cyanea 
unduiata  (haha) 

Kauai  L,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Cyanea  unduiata  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Pristine,  undisturbed  sites 
along  shady  stream  banks  or  steep  to 
vertical  slopes;  and  (2)  elevations 
between  630  to  800  m  (2.070  to  2.625  ft). 

Family  Campanulaceae:  Delissea 
rh\-tidosperma  (No  Common  Name) 

Kauai  F,  C.  and  M.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Delissea 
rh\iidosperina  on  Kauai.  Within  these 
units,  the  currently  known  primary' 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Well-drained  soils  with  medium  or  fine- 
textiu-ed  subsoil  (a)  in  diverse  lowland 
mesic  forests  or  Acacia  koa  dominated 
lowland  dry  forests  and  (b)  containing 
one  or  more  of  the  following  native 
species:  Euphorbia  haeleeleana, 
Psychotria  hobdvi.  Pisonia  sp.. 
Pteralvxia  sp..  Dodonaea  viscosa. 
Cyanea  sp.,  Hedvotis  sp..  Dianella 
sandwicensis,  Diospyros  sandwicensis, 
Styphelia  tameiameiae,  or  Nestegis 
sandwicensis:  and  (2)  elevations 
between  120  and  915  m  (400  and  3,000 
ft). 

Family  Campanulaceae:  Delissea 
nvularis  ('oha) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  set;tion,  constitutes  critical  habitat 
for  Delissea  rivularis  on  Kauai.  Within 
this  unit,  the  currently  known  primary 
con.stituent  elements  of  critical  habitat 


are  habitat  components  that  provide:  (1) 
Steep  slopes  near  streams  (a)  in 
Metrosideros  polymorpha — 
Cheirodendron  trigynum  montane  wet 
or  mesic  forest  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  Broussaisia  arguta.  Carex  sp., 
Coprosma  sp.,  Melicope  clusiifolia,  M. 
anisata.  Psychotria  hexandra,  Dubautia 
knudsenii.  Diplazium  sandwichianum. 
Hedyotis  foggiana.  Ilex  anomala,  or 
Sadleria  sp.;  and  (2)  elevations  between 
1,100  to  1,220  m  (3,610  to  4.000  ft). 

Family  Campanulaceae:  Delissea 
unduiata  (No  Common  Name) 

Kauai  G.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Delissea  unduiata  on  Kauai.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
dry  or  mesic  open  Sophora 
chrysophylla-Metrosideros  polymorpha 
forests  containing  one  or  more  of  the 
following  native  plant  species: 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Psychotria  mariniana,  P. 
greenwelliae,  Santalum  ellipticum, 
Nothocestrum  breviflorum,  or  Acacia 
koa:  and  (2)  elevations  between  610- 
1.740  m  (2.000-5.700  ft). 

Family  Campanulaceae:  Lobelia 
niihauensis  (No  Common  Name) 

Kauai  F,  G,  I.  and  J,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Lobelia  niihauensis 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Exposed 
mesic  mixed  shrubland  or  coastal  dry 
cliffs  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Eragrostis  sp.,  Bidens  sp., 
Plectronthus  parviflorus,  Lipochaeta  sp., 
Lythrum  sp.,  Wilkesia  hobdyi,  Hibiscus 
kokio  ssp.  saint  johnianus, 
Nototrichium  sp.,  Schiedea 
apokremnos.  Chamaesyce  celastroides, 
Charpentiera  sp..  or  Artemisia  sp.;  and 
(2)  elevations  between  100  to  830  m 
(330  to  2720  ft). 

Family  Caryopjiyllaceae:  Alsinidendron 
lychnoides  (kuawawaenohu) 

Kauai  G  and  H.  identified  in  the  legal 
descriptions  in  paragraph  {a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Alsinidendron  lychnoides  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Montane  wet  forests  (a) 
dominated  by  Metrosideros  polymorpha 
and  Cheirodendron  sp..  or  by 
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Metrosideros  polymorpha  and 
Dicranopteris  linearis  and  (b)  containing 
one  or  more  of  the  following  native 
plant  species;  Carex  sp.,  Cyrtandra  sp., 
Machaerina  sp,,  Vaccinium  sp., 
Peperomia  sp,,  Hedyotis  terminalis, 
Astelia  sp.,  or  Broussaisia  arguta;  and 
(2)  elevations  between  1,100  and  1,320 
m  (3.610  and  4,330  ft). 

Family  Caryophyllaceae:  Alsinidendron 
viscosum  (No  Common  Name) 

Kauai  I,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Alsinidendron  viscosum  on  Kauai, 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  slopes  (a)  in  Acacia 
koa-Metrosideros  polymorpha  lowland, 
montane  mesic,  or  wet  forest  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species:  Alyxia 
olivaeformis,  Bidens  cosmoides,  Bobea 
sp.,  Carex  sp.,  Coprosma  sp.,  Dodonaea 
viscosa,  Gahnia  sp.,  Ilex  anomala, 
Melicope  sp.,  Pleomele  sp.,  Psychotria 
sp.,  or  Schiedea  stellarioides;  and  (2) 
elevations  between  820  and  1,200  m 
(2,700  and  3,940  ft). 

Family  Caryophyllaceae:  Schiedea 
apokremnos  (ma'oli'oli) 

Kauai  G  and  J,  identified  in  the  legal 
descriptions  in  paragraph  {a)(l){i)(A)  of 
this  section,  constitute  critical  habitat 
for  Schiedea  apokremnos  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  dements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Crevices  of  near- vertical 
coastal  cliff  faces  (a)  in  sparse  dry 
coastal  shrub  vegetation  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Heliotropium  sp.,  Chamaesyce  sp., 
Bidens  sp.,  Artemisia  australis.  Lobelia 
niihauensis,  Wilkesia  hobdyi, 
Lipochaeta  connata,  Myoporum 
sandwicense,  Canthium  odoratum,  or 
Peperomia  sp.;  and  (2)  elevations 
between  60  to  330  m  (200  to  1,080  ft). 

Family  Caryophyllaceae:  Schiedea 
helleri  (No  Common  Name) 

Kauai  I,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Schiedea  helleri  on  Kauai.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Ridges  and  steep  cliffs  (a)  in  closed 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest,  or 
Metrosideros  polymorpha- 
Cheirodendron  sp.  montane  wet  forest, 
or  Acacia  koa-Metrosideros  polymorpha 


montane  mesic  forest,  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Dubautia  raillardioides,  Scaevola 
procera,  Hedyotis  terminalis,  Syzygium 
sandwicensis,  Melicope  clusifolia, 
Cibotium  sp..  Broussaisia  arguta, 
Cheirodendron  sp.,  Cyanea  hirtella, 
Dianella  sandwicensis,  Viola 
wailenalenae,  or  Poa  sandvicensis;  and 
(2)  elevations  between  1.065-1,100  m 
(3,490-3.610  ft). 

Family  Caryophyllaceae:  Schiedea 
kauaiensis  (No  Common  Name) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Schiedea  kauaiensis  on  Kauai. 
Within  this  imit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  slopes  (a)  in  diverse 
mesic  or  wet  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
plant  taxa:  Psychotria  mariniana, 
Psychotria  hexandra,  Canthium 
odoratum,  Pisonia  sp.,  Microlepia 
speluncae,  Exocarpos  luteolus, 
Diospyros  sp.,  Peucedanum 
sandwicense,  or  Euphorbia  haeleeleana; 
and  (2)  elevations  between  680-790  m 
(2,230-2,590  ft). 

Family  Caryophyllaceae:  Schiedea 
membranacea  (No  Common  Name) 

Kauai  G,  I,  and  K,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Schiedea 
membranacea  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Cliffs  or  cliff  bases  (a)  in  mesic  or  wet 
habitats,  (b)  in  lowland,  or  montane 
shrubland,  or  forest  communities 
dominated  by  Acacia  koa.  Pipturus  sp. 
or  Metrosideros  polymorpha  and  (c) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Hedyotis  terminalis.  Melicope  sp., 
Pouteria  sandwicensis.  Poa  mannii, 
Hibiscus  waimeae,  Psychotria 
mariniana,  Canthium  odoratum, 
Pisonia  sp.,  Perrottetia  sandwicensis, 
Scaevola  procera.  Sadleria  cyatheoides. 
Diplazium  sandwicensis,  Thelypteris 
sandwicensis,  Boehmeria  grandis, 
Dodonaea  viscosa,  Myrsine  sp..  Bobea 
brevipes,  Alyxia  olivaeformis, 
Psychotria  greenwelliae,  Pleomele  sp.. 
Alphitonia  ponderosa,  Joinvillea 
ascendens  ssp.  ascendens.  Athxrium 
sandwichianum.  Machaerina 
angustifolia,  Cyrtandra  paludosa. 
Touchardia  latifolia.  Thelypteris 
cvatheoides,  Lepidium  serra,  Eragrostis 
variabilis,  Remva  kauaiensis. 


Lysimachia  kalalauensis.  Labordia 
helleri,  Mariscus  pennatiformis, 
Asplenium  praemorsum.  or  Poa 
sand\icensis:  and  (2)  elevations 
between  520  and  1.160  m  (1.700  and 
3.800  ft). 

Family  Caryophyllaceae:  Schiedea 
nuttallii  (No  Common  Name) 

Kauai  M.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i){A)  of 
this  section,  constitutes  critical  habitat 
for  Schiedea  nuttallii  on  Kauai.  Within 
this  unit,  the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
diverse  lowland  mesic  forest,  often  with 
Metrosideros  polymorpha  dominant, 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  sp,  Psychotria  sp., 
Perrottetia  sandwicensis,  Pisonia  sp.,  or 
Hedvotis  acuminata;  and  (2)  elevations 
between  415  and  790  m  (1,360  and 
2.590  ft). 

Family  Caryophyllaceae:  Schiedea 
spergulina  var.  leiopoda  (No  Common 
Name) 

Kauai  C,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Schiedea  spergulina  var.  leiopoda  on 
Kauai.  Within  this  unit,  the  currently 
known  primar>'  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  bare  rock  outcrops  or 
sparsely  vegetated  portions  of  rocky  cliff 
faces  or  cliff  bases  (a)  in  diverse  lowland 
mesic  forests  and  (b)  containing  one  or 
more  of  the  following  native  plants: 
Bidens  sandvicensis.  Doryopteris  sp.. 
Peperomia  leptostachya.  or  Plectranthus 
par\-iflorus:  and  (2)  elevations  between 
180  and  800  m  (590  and  2.625  ft). 

Family  Caryophyllaceae:  Schiedea 
spergulina  var.  spergulina  (No  Common 
Name) 

Kauai  G  and  I.  identified  in  the  leg.il 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Schiedea  spergulina  var.  spergulina 
on  Kauai.  Within  these  units,  the 
currentlv  known  primar>'  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Bare  rock 
outcrops  or  sparsely  vegetated  portions 
of  rocky  cliff  faces  or  cliff  bases  (a)  in 
diverse  lowland  mesic  forests  and  (b) 
containing  one  or  more  of  the  following 
associated  plant  taxa:  Heliotropium  sp., 
or  \ototrichium  sandwicense:  and  (2) 
elevations  between  180  and  800  m  (590 
and  2,625  ft). 
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Family  Car\ophyllaceae:  Schieden 
stellanoides  (laulihilihi  (=ma'oli'oli)) 

Kauai  I,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Schiedea  stellanoides  on  Kauai 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  slopes  (a)  in  closed 
Acacia  koa-Metrosideros  polymorpba 
lowland  or  montane  mesic  forest  or 
shrubland  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  S'ototnchium  sp..  Artemisia  sp., 
Dodonaea  viscosa.  Melicope  sp., 
Dianella  sandwicensis,  Bidens 
cosmoides,  Mahscus  sp..  or  Styphelia 
tameiameiae :  and  (2)  elevations 
between  610  and  1.120  m  (2,000  and 
3.680  ft). 

Family  Convolvulaceae:  Bonamia 
menziesii  (No  Common  Name) 

i.  Kauai  G  and  L.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Bonamia  menziesii 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Dry.  mesic 
or  wet  forests  containing  one  or  more  of 
the  following  native  plant  species: 
Metrosideros  polymorpha.  Canthium 
odoratum,  Dianella  sandwicensis. 
Diospyros  sandwicensis,  Dodonaea 
viscosa.  Hedyotis  termmalis.  Melicope 
anisuta.  Melicope  barbigera.  Myoporum 
sandwicense.  S'estegis  sandwicense. 
Pisonia  sp.,  Pittosporum  sp.,  Pouteha 
sandwicensis,  or  Sapindus  oahuensis. 
and  (2)  elevations  between  150  and  850 
m  (500  and  2,800  ft). 

ii.  Critical  habitat  on  Lanai  includes 
the  Lanai  unit  D  which  is  identified  in 
paragraph  (a)(l)(i)(E)  of  this  section. 
Within  this  unit  the  primary  constituent 
elements  are  the  dry  \'estegis 
sandwicensis-Diospyros  sp  forest  or  dry 
Dodonea  viscosa  shrubland  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Bobea  sp., 
S'esoluma  polynesicum.  Erythrina 
sandwicensis,  Rauvolfia  sandwicensis, 
Metrosideros  polymorpba,  Canthium 
odoratum.  Dianella  sandwicensis, 
DiospyTos  sandwicensis,  Hedyotis 
termmalis.  Melicope  anisota,  Melicope 
barbigera,  Myoporum  sandwicense. 
Pisonia  sp..  Pittosporum  sp..  Pouteha 
sandwicensis,  or  Sapmdus  oahuensis: 
and  elevations  between  150  and  853  m 
(490  and  2.800  ft). 


Family  Cyperaceae:  Cyperus 
tracbysantbos  (pu'uka'a) 

Kauai  G,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  and  Niihau  A,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(B)  of  this  section,  constitute 
critical  habitat  for  Cyperus 
tracbvsantbos  on  Kauai  and  Niihau. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Wet  sites  (mud  flats,  wet 
clay  soil,  or  wet  cliff  seeps)  (a)  on 
coastal  cliffs  or  talus  slopes  and  (b) 
containing  the  native  plant  species 
Hibiscus  tiliaceus:  and  (2)  elevations 
between  3  and  160  m  (10  and  525  ft). 

Family  (]yperaceae:  Gahnia  lanaiensis 
(No  Common  Name) 

Critical  habitat  includes  the  Lanai 
unit  A  which  is  identified  in  paragraph 
(a)(l)(i)(E)  of  this  section.  Within  this 
unit  the  primary  constituent  elements 
are  the  fiat  to  gentle  ridgecrest 
topography  in  lowland  wet  forest 
(shrubby  rainforest  to  open  scrubby  fog 
belt  or  degraded  lowland  mesic  forest), 
wet  Diplopterygium  pinnAtum- 
Dicranopteris  linearis-Metrosidems 
polymorpba  shrubland  or  wet 
.Metrosideros  polymorpha-Dicranopteris 
linearis  shrubland.  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Doodia  sp.. 
Odontosoria  cbinensis.  Ilex  anomala, 
Hedyotis  terminalis.  Sadleria  sp,, 
Coprosma  sp..  Lycopodium  sp.. 
Scaevola  sp..  or  Stypbelia  tameiameiae: 
and  elevations  between  915  and  1,030  m 
(3.000  and  3,380  ft). 

Family  Euphorbiaceae:  Chamaesyce 
halemanui  (No  Common  Name) 

Kauai  G  and  1,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Cbamaesyce  balemanui  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  slopes  of  gulches  (a) 
in  mesic  Acacia  koa  forests  and  (b) 
containing  one  or  more  of  the  foUmving 
native  plant  species:  Metrosideros 
polymorpba.  Alpbitonia  ponderosa. 
Antidesma  platypbyllum,  Bobea 
brevipes.  Cbeirodendron  trigyiium, 
Coprosma  sp.,  DiospyTos  sandwicensis, 
Dodonaea  viscosa.  Elaeocarpus  bifidus, 
Hedyotis  terminalis,  Kokia  kauaiensis, 
Melicope  haupuensis.  Pisonia  sp., 
Pittosporum  sp..  Pleomele  aurea, 
Psychotria  mariniana.  Psycbotria 
greenwelliae.  Pouteria  sandwicensis, 
Santalum  freycinetianum,  or  Stypbelia 
tameiameiae:  and  (2)  elevations 


between  660  to  1,100  m  (2,165  to  3,610 
ft). 

Family  Euphorbiaceae:  Euphorbia 
haeleeleana  ("akoko) 

Kauai  G.  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Euphorbia 
haeleeleana  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Lowland  mixed  mesic  or  dry  forest  that 
(a)  is  often  dominated  by  Metrosideros 
polymorpha,  Acacia  koa,  or  Diospyros 
sp.  and  (b)  containing  one  or  more  of  the 
following  native  plant  species:  Acacia 
koaia,  Antidesma  platypbyllum, 
Claoxylon  sp.,  Carex  meyenii,  Carex 
wahuensis,  Diplazium  sandwichianum, 
Dodonaea  viscosa,  Erythrina 
sandwicensis,  Kokia  kauaiensis, 
Pleomele  aurea,  Psychotria  mariniana. 
P.  greenwelliae,  Pteralyxia 
sandwicensis,  Rauvolfia  sandwicensis. 
Reynoldsia  sandwicensis.  Sapindus 
oahuensis,  Tetraplasandra  kauaiensis, 
Pouteria  sandwicensis.  Pisonia 
sandwicensis,  or  Xylosma  sp.;  and  (2) 
elevations  between  205  and  670  m  (680 
and  2,200  ft). 

Family  Euphorbiaceae:  Flueggea 
neowawraea  (mehamehame) 

Kauai  F,  G,  and  \.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(l)(A)  of  this  section,  constitute 
critical  habitat  for  Flueggea  neowawraea 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Dry  or 
mesic  forests  containing  one  or  more  of 
the  following  native  plant  species: 
Alectryon  macrococcus.  Bobea 
timonioides,  Charpentiera  sp., 
Caesalpinia  kauaiense.  Hibiscus  sp., 
Melicope  sp.,  Metrosideros  polymorpba, 
MyTsine  lanaiensis,  Munroidendron 
racemosum,  Tetraplasandra  sp.,  Kokia 
kauaiensis,  Isodendrion  sp.,  Pteralyxia 
kauaiensis,  Psychotria  mariniana, 
Diplazium  sandwichianum,  Freycinetia 
arborea,  Nesoluma  polynesicum, 
Diospyros  sp.,  Antidesma  pulvinatum, 
A.  platypbyllum,  Canthium  odoratum, 
Nestegis  sandwicensis,  Rauvolfia 
sandwicensis,  Pittosporum  sp., 
Tetraplasandra  sp.,  Pouteria 
sandwicensis.  Xylosma  sp.,  Pritchardia 
sp.,  Bidens  sp.,  or  Streblus  pendulinus: 
and  (2)  elevations  of  250  to  1.000  m  (820 
to  3,280  ft). 

Family  Fabaceae:  Sesbania  tomentosa 
('ohai) 

Kauai  J,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
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this  section,  constitutes  critical  habitat 
for  Sesbania  tomentosa  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Sandy  beaches,  dimes,  soil 
pockets  on  lava,  or  pond  margins  (a)  in 
coastal  dry  shrublands,  or  open 
Metrosideros  polymorpba  forests,  or 
mixed  coastal  dry  cliffs,  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Sida 
fallax,  Heteropogon  contortus, 
Myoporum  sandwicense,  Sporobolus 
virginicus,  Scaevola  sericea,  or 
Dodonaea  viscosa;  and  (2)  elevations 
between  sea  level  and  12  m  (0  and  40 
ft). 

Family  Fabaceae:  Vigna  o-wahuensis 
(No  common  name) 

The  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Vigna  o-wahuensis  on  Lanai  are 
unknown. 

Family  Flacourtiaceae:  Xylosma 
crenatum  (No  Common  Name) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Xylosma  crenatum  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Diverse  Acacia  koa- 
Metrosideros  polymorpha  montane 
mesic  forest,  or  Metrosideros 
polymorpha-Dicranopteris  linearis 
montane  wet  forest,  or  Acacia  koa- 
Metrosideros  polymorpha  montane  wet 
forest,  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Tetraplasandra  kauaiensis, 
Hedyotis  terminalis,  Pleomele  aurea, 
Ilex  anomala,  Claoxylon  sandwicense, 
Myrsine  alyxifolia,  Nestegis 
sandwicensis,  Streblus  pendulinus, 
Psychotria  sp.,  Diplazium 
sandwichianum,  Pouteria  sandwicensis, 
Scaevola  procera,  Coprosma  sp.j 
Athyrium  sandwichianum,  Touchardia 
latifolia,  Dubautia  knudsenii, 
Cbeirodendron  sp..  Lobelia  yvccoides, 
Cvanea  hirta,  Poa  sandwicensis,  or 
Diplazium  sandwichianum;  and  (2) 
elevations  between  975  to  1 ,065  m 
(3,200  to  3.4900  ft). 

Family  Gentianaceae:  Centaurium 
sebaeoides  ('awiwi) 

i.  Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a}(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Centaurium  sebaeoides  on  Kauai. 
Within  this  imit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (l)  Volcanic  or  clay  soils  or 
cliffs  (a)  in  arid  coastal  areas  and  (b) 


containing  one  or  more  of  the  following 
native  plant  species;  Artemisia  sp., 
Bidens  sp.,  Cbamaesyce  celastroides, 
Dodonaea  viscosa,  Fimbristylis  cymosa, 
Heteropogon  contortus,  faquemontia 
ovalifolia,  Lipochaeta  succulenta, 
Lipochaeta  heterophylla,  Lipochaeta 
integrifolia,  Lycium  sandwicense, 
Lysimachia  mauritiana,  Mariscus 
pbloides,  Panicum  fauriei,  P.  torridum, 
Scaevola  sericea.  Schiedea  globosa, 
Sida  fallax,  or  Wikstroemia  uva-ursi; 
and  (2)  elevations  above  250  m  (800  ft), 
ii.  Critical  habitat  on  Lanai  includes 
the  Lanai  unit  F  which  is  identified  in 
paragraph  (a)(l)(i)(E)  of  this  section. 
Within  this  unit  the  primary  constituent 
elements  are  the  dry  ledges  which  may 
or  may  not  contain  Hibiscus 
brackenridgei;  and  an  elevation  around 
210  m  (690  ft). 

Family  Gesneriaceae:  Cyrtandra 
cyaneoides  (mapele) 

Kauai  K,  P,  and  R,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Cyrtandra  cyaneoides 
on  Kauai.  Within  these  units,  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Steep 
slopes  or  cliffs  near  streams  or 
waterfalls — (a)  in  lowland  or  montane 
wet  forest  or  shrubland  dominated  by 
Metrosideros  polymorpba  or  a  mixture 
of  Metrosideros  polymorpha  and 
Dicranopteris  linearis  and  (b)  containing 
one  or  more  of  the  following  native 
species:  Perrottetia  sandv^censis, 
Pipturus  sp,,  Bidens  sp.,  Psychotria  sp.. 
Pritchardia  sp.,  Freycinetia  arborea, 
Cyanea  sp.,  Cyrtandra  limahuliensis, 
Diplazium  sandwichianum,  Gunnera 
sp.,  Coprosma  sp.,  Stenogyne  sp., 
Macbaerina  sp.,  Boebmeria  grandis, 
Pipturus  sp.,  Cbeirodendron  sp., 
Hedyotis  terminalis,  or  Hedyotis 
tryblium:  and  (2)  elevations  between 
550  and  1,220  meter  (1,800  and  4,000 
ft). 

Family  Gesneriaceae:  Cyrtandra 
limahuliensis  (ha'iwale) 

Kauai  A,  F,  K,  L,  O,  P,  Q,  R,  and  T, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(A)  of  this  section, 
constitute  critical  habitat  for  Cyrtandra 
limahuliensis  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Stream  banks  (a)  in  lowland  wet  forests 
and  (b)  containing  one  or  more  of  the 
following  native  plant  species: 
Antidesma  sp.,  Cyrtandra  kealiea, 
Pisonia  sp.,  Pipturus  sp.,  Cibotium 
glaucum,  Eugenia  sp,  Hedyotis 
terminalis,  Dubautia  sp.,  Boebmeria 


grandis,  Touchardia  latifolia.  Bidens 
sp..  Hibiscus  waimeae,  Charpentiera  sp.. 
Urera  glabra,  Pritchardia  sp.,  Cyanea 
sp.,  Perrottetia  sandvncensis, 
Metrosideros  polymorpha,  Dicranopteris 
linearis,  Gunnera  kauaiensis.  or 
Psychotria  sp.;  and  (2)  elevations 
between  245  and  915  m  (800  and  3.000 
ft). 

Family  Gesneriaceae:  Cyrtandra  munroi 
(ha  iwale) 

Critical  habitat  includes  the  Lanai 
unit  A  which  is  identified  in  paragraph 
(a)(l)(i)(E)  of  this  section.  WiUiin  this 
unit  the  primary  constituent  elements 
are  rich,  moist  to  wet,  moderately  steep 
talus  slopes  in  diverse  mesic  forest,  wet 
Metrosideros  polymorpha  forest,  or 
mixed  mesic  Metrosideros  polymorpha 
forest,  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Diplopterygium  pinnatum. 
Diospyros  sp.,  Metrosideros 
polymorpha,  Hedyotis  acuminata, 
Clermontia  sp..  Alyxia  oliviformis. 
Bobea  sp.,  Coprosma  sp.,  Dicranopteris 
linearis,  Freycinetia  arborea,  Melicope 
sp.,  Myrsine  sp.,  Perrottetia 
sandwicensis,  Pipturus  sp..  Pittosporum 
sp.,  Pleomele  sp.,  Pouteria 
sandwicensis,  Psychotria  sp.,  Sadleria 
sp.,  Scaevola  sp.,  Xylosma  sp.,  or  othe^ 
Cvrtandra  sp.;  and  elevations  between 
300  and  920  m  (980  and  3,020  ft). 

Family  Lamiaceae:  Pbyllostegia 
knudsenii  (No  Common  Name) 

Kauai  I,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Pbyllostegia  knudsenii  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Metrosideros  polymorpha 
lowland  mesic  or  wet  forest  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Perrottetia 
sandwicensis,  Cyrtandra  kauaiensis, 
Cyrtandra  paludosa,  Elaeocarpus 
bifidus,  Claoxylon  sandwicensis, 
Cr\'ptocarya  mannii.  Ilex  anomala, 
Myrsine  linearifolia,  Bobea  timonioides, 
Selaginella  arbuscula,  Diospyros  sp., 
Zantboxylum  dipetalum,  Pittosporum 
sp.,  Tetraplasandra  spp.,  Pouteria 
sandwicensis,  or  Pritchardia  minor:  and 
(2)  elevations  between  865-975  m 
(2,840-3.200  ft). 

Family  Lamiaceae:  Pbyllostegia 
wawrana  (No  Common  Name) 

Kauai  G,  I,  and  R,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Pbyllostegia  wawrana 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
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elements  of  critical  habitat  are  habitat 
components  that  provide:  (1) 
Metrosicjpms  polymorpha  dominated 
lowland  or  montane  wet  or  mesic  forest 
with  (a)  Cheirodendron  sp.  or 
Dicranoptehs  linearis  as  co-dominants, 
and  (b)  containing  one  Or  more  of  the 
following  associated  native  plant 
species:  Delissfci  nvulans.  Diplazium 
sandwichianum.  Vacrtniurn  sp  . 
Bmussaisia  arguta.  Myrsine  lanaiensis. 
Psychothu  sp..  Dubautia  knudsenii. 
Scaevola  procera.  Gunnera  sp.. 
Pleomele  aurea,  Claoxylon 
sandvyicense.  Elaphoglossum  sp., 
Hedyotis  sp..  Sadleria  sp..  and 
Syzygium  sandwicensis:  and  (2l 
elevations  between  780-1.210  m  (2.560- 
3.920  ft). 

Family  Lamiaceae:  Stenogyiie 
campanulata  (No  Common  Name) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Stenog\Tie  campanulata  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  ( 1)  Rock  faces  of  nearly 
vertical,  north-facing  cliffs  (a)  in  diverse 
lowland  or  montane  mesic  forest  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Heliotropium  sp..  Lepidium  atrra. 
Lysimachia  glutinosa.  Permttetia 
sandwicensis,  or  Remya  montgomeryi: 
and  (2)  an  elevation  of  1.085  m  (3.560 
ft). 

Family  Loganiaceae;  Labordia  lydgatei 
(kamakahalal 

Kauai  F.  K.  L.  P.  R.  and  T.  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Labordia  lydgatft  on 
Kauai.  Within  these  units,  the  currentlv 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide;  (1)  Metrosideros 
polymorpha- Dicranoptens  linearis 
lowland  wet  forest  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Psychotria  sp.,  Hedvotis 
terminalis  sp..  Cyanea  sp..  Cyrtandra 
sp..  Labordia  hirtella.  Antidesmu 
platyphyllum  var.  hillehrandii. 
Syzygwm  sandnirensis.  Ilex  anomala, 
or  Dubautia  knudsenii:  and  (2) 
elevations  between  635  and  855  m 
(2.080  to  2.800  ft). 

Family  Loganiaceae:  Labordia  tinifolia 
var.  lanaiensis  (kamakahala) 

Critical  habitat  includes  the  Lanai 
unit  A  which  is  identified  in  paragraph 
(a)(l){i)(E)  of  this  section.  Within  this 
unit  the  primary  constituent  elements 
are  the  lowland  mesic  forest  with  one  or 


more  of  tlie  following  associated  native 
plants:  Dicranoptens  linearis  or 
Scaevola  chamissoniana:  and  elevations 
between  710  and  1.020  m  (2.330  and 
3.345  ft). 

Family  Loganiaceae:  Labordia  tinifolia 
var  wahiawaensis  (kamakahala) 

Kauai  L,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Labordia  tinifolia  var.  wahiawaensis 
on  Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Streambanks  (a)  in 
lowland  wet  forests  dominated  by 
Metrosideros  polymorpha  and  (b) 
containing  (me  or  more  of  the  following 
associated  species:  Cheirodendron  sp.. 
Dicranopteris  linearis,  Cyrtandra  sp. 
Antidesma  sp..  Psychotria  sp..  Hedyotis 
terminalis.  or  Athvrium  microphyllum: 
and  (2)  elevations  between  300  to  920  m 
(985  to  3.020  ft). 

Family  Malvaceae:  Abutilon 
eremitopetalum  (No  Common  Name) 

Critical  habitat  includes  the  Lanai 
unit  E  which  is  identified  in  paragraph 
(a)(l)(i)(E)  of  this  section.  Within  this 
unit  the  primary  constituent  elements 
are  the  moderately  steep  north-facing 
slopes  with  red  sandy  soil  and  rock  in 
lowland  dry  Erythrina  sandwicensis- 
Diospyros  ferrea  forest  and  containing 
one  or  more  of  the  following  native 
plant  taxa:  Canthium  odoratum. 
Dodonaea  viscosa.  Nesoluma 
polynesicum,  Rauvolfia  sandwicensis. 
Sida  fallax.  or  Wikstroemia  sp.;  and 
elevations  between  210  and  520  m  (690 
and  1,700  ft). 

Family  Malvaceae:  Hibiscadelphus 
woodii  (hau  kuahiwi) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Hibiscadelphus  woodii  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Basalt  talus  or  cliff  walls  (a) 
in  Metrosideros  polymorpha  montane 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Bidens  sandwicensis, 
Artemisia  australis.  Melicope  pallida. 
Dubautia  sp..  Lepidium  serra, 
Lipochaeta  sp.,  Lysimachia  glutinosa, 
(Jirex  mevenii.  Chamaesyce  celastroides 
var.  hanapepensis.  Hedvotis  sp.. 
Sototrichiuin  sp..  Panicum  lineale, 
MyTsine  sp..  Stenogyne  campanulata. 
Lobelia  niihauensis.  or  Poa  mannii:  and 
(2)  elevations  around  915  m  (3,000  ft). 


Family  Malvaceae:  Hibiscus 
brackenridgei  (mao  hau  hele) 

Critical  habitat  includes  the  Lanai 
units  F  and  J  which  are  identified  in 
paragraph  (a)(l)(i)(E)  of  this  section. 
Within  this  unit  the  primary  constituent 
elements  are  the  lowland  dry  to  mesic 
forest  and  shrubland  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Dodonea  viscosa, 
Canthium  odoratum.  Eurya 
sandwicensis,  Isachne  distichophylla,  or 
Sida  fallax;  and  elevations  between  sea 
level  and  800  m  (2.625  ft). 

Family  Malvaceae:  Hibiscus  clayi 
(Clay's  hibiscus) 

Kauai  N.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Hibiscus  clayi  on  Kauai.  Within  this 
unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Slopes  (a)  in  Acacia  koa  or  Diospyros 
sp.  -Pisonia  sp.-Metrosideros 
polymorpha  lowland  dry  or  mesic  forest 
and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Hed     tis  acuminata.  Pipturus 
sp..  Psychol    I  sp..  Cyanea  hardyi, 
Artemisia  australis,  or  Bidens  sp.;  and 
(2)  elevations  between  230  to  350  m 
(750  to  1,150  ft). 

Family  Malvaceae:  Hibiscus  waimeae 
ssp,  hannerae  (koki'o  ke'oke'o) 

Kauai  F.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Hibiscus  waimeae  ssp.  hannerae  on 
Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Metrosideros 
polymorpha-Dicranopteris  linearis  or 
Pisonia  sp. -Charpentiera  elliptica 
lowland  wet  or  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  sp..  Psychotria  sp.,  Pipturus 
sp..  Bidens  sp..  Bobea  sp..  Sadleria  sp.. 
Cyrtandra  sp..  Cyanea  sp..  Cibotium  sp.. 
Perrottetia  sandwicensis.  or  Syzygium 
sandwicensis:  and  (2)  elevations 
between  190  and  560  m  (620  and  1,850 
ft). 

Family  Malvaceae:  Kokia  kauaiensis 

(koki'o) 

Kauai  G  and  I.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Kokia  kauaiensis  on  Kauai.  Within 
these  units,  the  currently  known 
primary-  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Diverse  mesic  forest 
containing  one  or  more  of  the  following 
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associated  native  plant  species:  Acacia 
koa.  Metrosideros  polymorpha,  Bobea 
sp.,  Diospyros  sandwicensis,  Hedyotis 
sp.,  Pleomele  sp,,  Pisonia  sp.,  Xylosma 
sp,,  Isodendrion  sp.,  Syzygium 
sandwicensis,  Antidesma  sp.,  Alyxia 
olivaeformis,  Pouteria  sandwicensis, 
Streblus  pendulinus,  Canthium 
odoratum,  Nototrichium  sp.,  Pteralyxia 
kauaiensis,  Dicranopteris  linearis, 
Hibiscus  sp,,  Flueggea  neowawraea, 
Rauvolfia  sandvricensis,  Melicope  sp., 
Diellia  laciniata,  Tetmplasandra  sp., 
Chamaesyce  celastroides,  Lipochaeta 
fauriei,  Dodonaea  viscosa,  Santalum 
sp.,  Claoxylon  sp.,  or  Nestegis 
sandwicensis;  and  (2)  elevations 
between  350-660  m  (1,150-2,165  ft). 

Family  Myrsinaceae:  Myrsine 
linearifolia  (kolea) 

Kauai  F,  G,  H,  I.  L,  and  P,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Myrsine  linearifolia 
on  Kauai,  Within  these  units,  the 
currently  known  pripiary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  diverse 
mesic  or  wet  lowland  or  montane 
Metrosideros  polymorpha  forest  with  (a) 
Cheirodendron  sp.  or  Dicranopteris 
linearis  as  co-dominants,  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Dubautia  sp,,  Cryptocarya  mannii, 
Sadleria  pallida.  Myrsine  sp.,  Syzygium 
sandwicensis,  Machaerina  angustifolia, 
Freycinetia  arborea,  Hedyotis 
terminalis,  Cheirodendron  sp.,  Bobea 
brevipes,  Nothocestrum  sp.,  Melicope 
sp..  Eurya  sandwicensis,  Psychotria  sp., 
Lysimachia  sp.,  or  native  ferns;  and  (2) 
elevations  between  585  to  1,280  m 
(1.920  to  4,200  ft). 

Family  Orchidaceae:  Platanthera 
holochila  (No  Common  Name) 

Kauai  H,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Platanthera  holochila  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (l)  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  wet 
forest  or  M.  polymorpha  mixed  bog 
containing  one  or  more  of  the  following 
associated  native  plants:  Myrsine 
denticulata,  Cibotium  sp.,  Coprosma 
ernodeoides,  Oreobolus  furcatus, 
Styphelia  tameiameiae,  or  Vaccinium 
sp.:  and  (2)  elevations  between  1,050 
and  1,600  m  (3,450  and  5,245  ft). 


Family  Plantaginaceae:  Plantago 
princeps  (laukahi  kuahiwi) 

Kauai  G,  K.  P,  and  T,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Plantago  princeps  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Steep  slopes,  rock 
walls,  or  bases  of  waterfalls  (a)  in  mesic 
or  wet  Metrosideros  polymorpha  forest 
and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Dodonaea  viscosa,  Psychotria 
sp.,  Dicranopteris  linearis,  Cyanea  sp.. 
Hedyotis  sp.,  Melicope  sp..  Dubautia 
plantaginea,  Exocarpos  luteolus,  Poa 
siphonoglossa,  Nothocestrum  peltatum. 
Remya  montgomeryi,  Stenogyne 
campanulata,  Xylosma  sp..  Pleomele 
sp.,  Machaerina  angustifolia,  Athyrium 
sp.,  Bidens  sp.,  Eragrostis  sp.. 
Lysimachia  filifolia,  Pipturus  sp.. 
Cyrtandra  sp..  or  Myrsine  linearifolia; 
and  (2)  elevations  between  480  to  1.100 
m  (1.580  to  3.610  ft). 

Family  Poaceae:  Panicum  niihauense 
(lau'ehu) 

Kauai  J.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Panicum  niihauense  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Sand  dunes  (a)  in  coastal 
shrubland  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Dodonaea  viscosa, 
Cassytha  filiformis,  Scaevola  sericea. 
Sida  fallax,  Vitex  rotundifolia.  or 
Sporobolus  sp.;  and  (2)  elevations  of  100 
m  or  less  (330  ft). 

Feimily  Poaceae:  Poa  mannii  (Manns 
bluegrass) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Poa  mannii  on  Kauai.  Within  this 
unit,  the  currently  known  primary- 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Cliffs,  rock  faces,  or  stream  banks  (a)  in 
lowland  or  montane  wet.  dry.  or  mesic 
Metrosideros  polymorpha  or  Acacia 
koa-Metrosideros  polymorpha  montane 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Alectryon  macrococcus. 
Antidesma  platyphyllum,  Bidens 
cosmoides,  Chamaesyce  celastroides 
var,  hanapepensis.  Artemisia  australis. 
Bidens  sandwicensis.  Lobelia 
sandwicensis.  Wilkesia  gymnoxiphium, 
Eragrostis  variabilis.  Panicum  lineale. 


Mariscus  phloides,  Luzula  hawaiiensis. 
Carex  meyenii,  C.  wahuensis.  Cyrtandra 
ivawToe,  Dodonaea  viscosa.  Exocarpos 
luteolus.  Labordia  helleri.  Nototrichium 
sp.,  Schiedea  amplexicaulis,  Hedyotis 
terminalis,  Melicope  unisata.  M. 
barbigera,  M.  pallida,  Pouteria 
sandwicensis.  Schiedea  membranacea. 
Diosp\ros  sandwicensis,  Psychotria 
mariniana.  P.  greenwelliae.  or  Kokia 
kauaiensis;  and  (2)  elevations  between 
460  and  1,150  m  (1.510  and  3.770  ft). 

Family  Poaceae:  Poa  sandvicensis 
(Hawaiian  bluegrass) 

Kauai  G  and  I.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Poa  sandvicensis  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Wet.  shaded,  gentle  or  steep 
slopes,  ridges,  or  rock  ledges  (a)  in  semi- 
open  or  closed,  mesic  or  wet.  diverse 
montane  forest  dominated  by 
Metrosideros  polymorpha  and  (b) 
containing  one  or  more  of  the  following 
associated  native  species:  Dodonaea 
viscosa,  Dubautia  sp.,  Coprosma  sp.. 
Melicope  sp..  Dianella  sandwicensis, 
Alyxia  olivaeformis,  Bidens  sp.. 
Dicranopteris  linearis.  Schiedea 
stellarioides.  Peperomia  macraeana, 
Claox\'}on  sandwicense.  Acacia  koa. 
Psvchotria  sp.,  Hedyotis  sp.,  Scaevola 
sp,,  Cheirodendron  sp.,  or  Syzygium 
sandwicensis;  and  (2)  elevations 
between  1.035  to  1.250  m  (3.400  to 
4,100  ft). 

Familv  Poaceae:  Poa  siphonoglossa  (No 
Common  Name) 

Kauai  G,  L  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Poa  siphonoglossa  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Shady  banks  near  ridge 
crests  (a)  in  mesic  Metrosideros 
polymorpha  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Acacia  koa. 
Psvchotria  sp  .  Scaevola  sp..  Alphitonia 
ponderosa.  Zanthoxylum  dipetalum. 
Tetraplnsandra  kauaiensis.  Dodonaea 
viscosa,  Hedyotis  sp.,  Melicope  sp., 
Vaccinium  sp,,  Styphelia  tameiameiae. 
Carex  mevenii.  Carex  wahuensis.  or 
Wilkesia  gymnoxiphium;  and  (2) 
elevations  between  1.000  to  1.200  m 
(3.300  and  3.900  ft). 

Familv  Portulacaceae:  Portulaca 
sclerocarpa  (po  e) 

Critical  habitat  includes  the  Lanai 
unit  G  which  is  identified  in  paragraph 
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(a)(l)(i)(E)  of  this  section.  Within  this 
unit  the  primary  constituent  elements 
are  the  exposed  ledges  with  thin  soil  in 
coastal  communities. 

Familv  Primulaceae:  Lysimachia  filifolia 
(No  Common  Name) 

Kauai  T.  identified  in  the  legal 
description  in  paragraph  (a)(l){i)(.\)  nf 
this  section,  constitutes  critic:al  habitat 
for  Lysimachia  filifolia  on  Kauai.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  c:ritic:al  habitat 
art'  habitat  components  that  provide:  (1) 
Mossy  banks  at  the  base  of  cliff  faces 
within  the  spray  zone  of  waterfalls  or 
along  streams  in  lowland  wet  forests 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  mosses,  ferns,  liverworts. 
Machacrina  sp..  Hetfropogon  contortus, 
or  Sff'licopf  sp.;  and  (2)  elevations 
between  240  to  680  m  {800  to  2,230  ft). 

Family  Rhamnaceae:  Gouania  meyenii 
(No  Common  Name) 

Kauai  G  and  I.  identified  in  the  lt't;al 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Gouania  meyenii  on  Kauai.  Within 
these  units,  the  currenth-  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Rocky  ledges,  cliff  faces,  or 
ridge  tops  (a)  in  dry  shrubland  or 
MetrosiHeros  polymorpha  lowland 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  Dodonaea  viscose.  Chamaesyce 
sp.,  Psychotria  sp  .  Hedyotis  sp.. 
Melicope  sp.,  Sestegis  sandwicensis. 
Bidens  sp..  Carex  meyenii.  Diospyros 
sp.,  Lysimachia  sp..  or  Senna 
gaudichaudii:  and  (2)  elevations 
between  490  to  880  m  (1,600  to  2.880  ft). 

Family  Rubiaceae:  Hedyotis  cookianu 

Cawiwi) 

Kauai  G.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(.-\)  of 
this  section,  constitutes  critical  habitat 
for  Hedyotis  cookiana  on  Kauai.  Within 
this  unit,  the  currently  known  primarv 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Streambeds  or  steep  cliffs  close  to  water 
sources  in  lowland  wet  forest 
communities:  and  (2)  elevations 
between  170  and  370  m  (560  and  1.210 
ft). 

Familv  Rubiaceae:  Hedyotis  mannii 
(pUo)" 

Critical  habitat  includes  the  Lanai 
unit  A  which  is  identified  in  paragraph 
(a)(l)(il(E)  of  this  section.  Within  this 
unit  the  primary  constituent  elements 
are  the  dark,  narrow,  rockv  gulch  walls 
or  steep  stream  banks  in  wet  forests,  and 


containing  tme  or  more  of  the  following 
associated  native  plant  species:  Sadleria 
sp..  Selaginella  sp..  Broussaisia  arguta. 
Labordia  sp.,  C.vrtandra  sp..  Scaevolo 
sp..  Freycinetia  arborea.  Blechnum 
occidentale.  Pipturis  sp..  (^rex  meyenii. 
Pneumatopteris  sandvvicensis.  Cibotium 
sp.,  Cyanea  sp..  or  Psychotria  sp.:  and 
elevations  between  1.50  and  1.050  m 
(440  and  3,450  ft). 

Family  Rubiaceae:  Hedyotis 
schlechtendahliana  var.  remyi  (kopa) 

Critical  habitat  includes  the  Lanai 
unit  A  which  is  identified  in  paragraph 
(a)(l)(i)(E)  of  this  section.  Within  this 
unit  the  primary  constituent  elements 
are  the  ridge  crests  in  mesic  windswept 
shrubland,  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Metrosideros  polymorpha. 
Dicranopteris  linearis.  Styphelia 
tamt'iameiae.  Dodonaea  viscosa. 
Odnntosoria  chinensis.  Sadleria  sp., 
Dubaiitia  sp.,  or  Myrsine  sp.:  and 
elevations  between  730  and  900  m 
(2.400  to  3.000  ft). 

Family  Rubiaceae:  Hedyotis  st.-johnii 
(Na  Pali  beach  Hedyotis) 

Kauai  G  and  ),  identified  in  the  legal 
tlescriptions  in  paragraph  (a)(l){i)(A)  of 
this  section,  constitute  critical  habitat 
for  Hedyotis  st-johnii  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  c:omponents  that 
provide:  ( 1 )  Crevices  of  north-facing, 
near-vertical  coastal  cliff  faces  within 
the  sprav  zone  (a)  in  sparse  dry  coastal 
shrubland  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  Myoporum  sandwicense, 
Eragrostis  variabilis.  Lycium 
sandwicense.  Heteropogon  contortus. 
Artemisia  australis  or  Chamaesvce 
celastroides;  and  (2)  elevations  above  75 
m  (250  ft). 

Family  Rutaceae:  Melicope  haupuensis 
(alani) 

Kauai  G  and  I.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Melicope  haupuensis  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Moist  talus  slopes  (a)  in 
Metrosideros  polymorpha  dominated 
lowland  mesic  forests  or  Metrosideros 
polymorpha-Acacia  koa  montane  mesic 
forest  and  (b)  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Dodonaea  viscosa,  Diosp\Tos 
sp..  Psychotria  manniana.  P. 
greemvelliae.  Melicope  ovata,  M. 
anisata.  M  barbigera,  Dianella 
sandwicensis,  Pritchardia  minor. 


Tetraplasandra  waimeae.  Claoxvlon 
sandwicensis,  Cheirodendron  thgynum. 
Pleomeie  aurea,  Cryptocarya  mannii. 
Pouteria  sandwicensis.  Bobea  brevipes, 
Hedyotis  terminalis.  Elaeocarpus 
bifidus.  or  Antidesma  sp:  and  (2) 
elevations  between  375  to  1.075  m 
(1.230  to  3.530  ft). 

Family  Rutaceae:  Melicope  knudsenii 
(alani) 

Kauai  G  and  I.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Melicope  knudsenii  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Forested  flats  or  talus  slopes 
(a)  in  lowland  drv'  or  montane  mesic 
forests  and  (b)  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Dodonaea  viscosa,  Antidesma 
sp..  Metrosideros  polymorpha.  Xylosma 
sp..  Hibiscus  sp..  Myrsine  lanaiensis, 
DiospyTos  sp.,  Rauvolfia  sandwicensis. 
Bobea  sp.,  SJestegis  sandwicensis. 
Hedyotis  sp.,  Melicope  sp.,  Psychotria 
sp..  or  Pittosporum  kauaiensis:  and  (2) 
elevations  between  450  to  1.000  m 
(1.480  to  3.300  ft}. 

Family  Rutaceae:  Melicope  munroi 
(alani) 

Critical  habitat  includes  the  Lanai 
unit  A  which  is  identified  in  paragraph 
(a)(l)(i)(E)  of  this  section.  Within  this 
unit  the  priman,"  constituent  elements 
are  the  slopes  in  lowland  wet 
shrublands.  and  containing  one  or  more 
of  the  following  native  plant  taxa: 
Diplopterygium  pinnatum, 
Dicranopteris  linearis.  Metrosideros 
polymorpha.  Cheirodendron  thgynum. 
Coprosma  sp..  Broussaisia  arguta,  other 
Melicope  sp.,  or  Machaerino 
angustifolia:  and  elevations  between 
790  to  1,020  m  (2,600  to  3,350  ft). 

Family  Rutaceae:  Melicope  pallida 
(alani) 

Kauai  G  and  1,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Melicope  pallida  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  rock  faces  (a)  in 
lowland  or  montane  mesic  or  wet  forests 
or  shrubland  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Dodonaea  viscosa, 
Lepidium  serra.  Pleomeie  sp.. 
Boehmeria  grandis,  Coprosma  sp., 
Hedyotis  terminalis,  Melicope  sp., 
Pouteria  sandwicensis.  Poa  mannii, 
Schiedea  membranacea.  Psychotria 
mariniana,  Dianella  sandwicensis. 
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Pritchardia  minor,  Chamaesyce 
celastroides  var.  hanapepensis, 
Nototrichium  sp.,  Carex  meyenii, 
Artemisia  sp.,  Abutilon  sandwicense, 
Alyxia  olivaeformis,  Dryopteris  sp., 
Metrosideros  polymorpha,  Pipturus 
albidus,  Sapindus  oahuensis, 
Tetraplasandra  sp.,  or  Xylosma 
hawaiiense;  and  (2)  elevations  between 
490  to  915  m  (1,600  to  3,000  ft). 

Family  Rutaceae:  Zanthoxylum 
hawaiiense  (a'e) 

Kauai  I,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Zanthoxylum  hawaiiense  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Lowland  dry  or  mesic 
forests,  or  montane  dry  forest,  (a) 
dominated  by  Metrosideros  polymorpha 
or  Diospyros  sandwicensis,  and  (b) 
containing  one  or  more  of  the  following 
associated  plant  species:  Pleomeie 
auwahiensis,  Antidesma  platyphyllum, 
Pisonia  sp.,  Alectryon  macrococcus, 
Charpentiera  sp.,  Melicope  sp.,  Streblus 
pendulinus,  Myrsine  lanaiensis, 
Sopbora  chrysophylla,  or  Dodonaea 
viscosa;  and  (2)  elevations  between  550 
and  730  m  (1,800  and  2,400  ft). 

Family  Santalaceae:  Exocarpos  luteolus 
(beau) 

Kauai  G,  H,  I,  L,  and  S,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l){i)(A)  of  this  section,  constitute 
critical  habitat  for  Exocarpos  luteolus  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Wet  places  bordering 
swamps;  open,  dry  ridges  (a)  in  lowland 
or  montane  Metrosideros  polymorpha 
dominated  wet  forest  communities  and 
(b)  containing  one  or  more  of  the 
following  native  plant  species:  Acacia 
koa,  Cheirodendron  thgynum,  Pouteria 
sandwicensis,  Dodonaea  viscosa, 
Pleomeie  aurea,  Psychotria  mariniana, 
Psychotria  greenwelliae,  Bobea  brevipes, 
Hedyotis  terminalis,  Elaeocarpus 
bifidus,  Melicope  haupuensis,  Dubautia 
laevigata,  Dianella  sandwicensis,  Poa 
sandvicensis,  Schiedea  stellarioides, 
Peperomia  macraeana,  Claoxylon 
sandwicense,  Santalum  freycinetianum, 
Styphelia  tameiameiae,  or  Dicranopteris 
linearis;  and  (2)  elevations  between  475 
and  1,290  m  {1,560  and  4,220  ft). 

Family  Sapindaceae:  Alectryon 
macrococcus  (mahoe) 

Kauai  G,  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Alectryon 


macrococcus  on  Kauai,  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Dry  slopes  or  gulches  (a)  in  Diospyros 
sp. -Metrosideros  polymorpha  lowland 
mesic  forest,  Metrosideros  polymorpha 
mixed  mesic  forest,  or  Diospyros  sp, 
mixed  mesic  forest,  (b)  containing  one 
or  more  of  the  following  native  plant 
species:  Nestegis  sandwicensis, 
Psychotria  sp.,  Pisonia  sp.,  Xylosma  sp.. 
Streblus  pendulinus.  Hibiscus  sp.. 
Antidesma  sp..  Pleomeie  sp..  Acacia 
koa,  Melicope  knudsenii,  Hibiscus 
waimeae,  Pteralyxia  sp.,  Zanthoxylum 
sp.,  Kokia  kauaiensis,  Rauvolfia 
sandwicensis,  Myrsine  lanaiensis, 
Canthium  odoratum,  Canavalia  sp., 
Alyxia  oliviformis,  Nesoluma 
polynesicum,  Munroidendron 
racemosum,  Caesalpinia  kauaiense, 
Tetraplasandra  sp.,  Pouteria 
sandwicensis,  or  Bobea  timonioides: 
and  (2)  elevations  between  360  to  1.070 
m  (1,180  to  3.510  ft). 

Family  Solanaceae:  Nothocestrum 
peltatum  ('aiea) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Nothocestrum  peltatum  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Rich  soil  on  steep  slopes  (a) 
in  montane  or  lowland  mesic  or  wet 
forest  dominated  by  Acacia  koa  or  a 
mixtvue  of  Acacia  koa  and  Metrosideros 
polymorpha,  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Antidesma  sp., 
Dicranopteris  linearis,  Bobea  brevipes, 
Elaeocarpus  bifidus,  Alphitonia 
ponderosa,  Melicope  anisata,  M. 
barbigera,  M.  haupuensis,  Pouteria 
sandwicensis,  Dodonaea  viscosa, 
Dianella  sandwicensis,  Tetraplasandra 
kauaiensis,  Claoxylon  sandwicensis, 
Cheirodendron  trigynum.  Psychotria 
mariniana,  P.  greenwelliae,  Hedyotis 
terminalis,  Ilex  anomala,  Xylosma  sp., 
Cryptocarya  mannii,  Coprosma  sp.. 
Pleomeie  aurea,  Diplazium 
sandwicensis,  Broussaisia  arguta,  or 
Perrottetia  sandwicensis;  and  (2) 
elevations  between  915  to  1.220  m 
(3,000  to  4,000  ft). 

Family  Solanaceae:  Solanum 
sandwicense  ('aiakeaakua,  popolu) 

Kauai  D,  G,  and  I,  identified  in  the 
legal  descriptions  in  paragraph 
(a){l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Solanum 
sandwicense  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 


are  habitat  components  that  provide:  (1) 
Open,  sunny  areas  (a)  in  diverse 
lowland  or  montane  mesic  or  wet  forests 
and  (b)  containing  one  or  more  of  the 
following  associated  plants:  Alphitonia 
ponderosa.  Ilex  anomala,  Xylosma  sp.. 
Athyrium  sandwicensis,  Syzygium 
sandwicensis.  Bidens  cosmoides, 
Dianella  sandwicensis,  Poa 
siphonoglossa,  Carex  meyenii,  Hedyotis 
sp.,  Coprosma  sp..  Dubautia  sp.. 
Pouteria  sandmcensis,  Cryptocarya 
mannii.  Acacia  koa,  Metrosideros 
polymorpha,  Dicranopteris  linearis, 
Psychotria  sp.,  or  Melicope  sp.;  and  (2) 
elevations  between  760  and  1,220  m 
(2.500  and  4,000  ft). 

Family  Violaceae:  Isodendrion 
laurifolium  (aupaka) 

Kauai  G.  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l){i)(A)  of  this  section,  constitute 
critical  habitat  for  Isodendrion 
laurifolium  on  Kauai.  Within  these 
units,  the  currently  known  primar\- 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Diverse  mesic  or  wet  forest  (a) 
dominated  by  Metrosideros 
polymorpha,  Acacia  koa,  or  Diospyros 
sp.  and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Kokia  kauaiensis,  Streblus  sp., 
Elaeocarpus  bifidus,  Canthium 
odoratum,  Antidesma  sp.,  Xylosma 
hawaiiense,  Hedyotis  terminalis. 
Pisonia  sp..  Nestegis  sandwicensis, 
Dodonaea  viscosa.  Euphorbia 
haeleeleana,  Pleomeie  sp.,  Pittosporum 
sp.,  Melicope  sp.,  Claoxylon 
sandwicense,  Alphitonia  ponderosa, 
Myrsine  lanaiensis,  or  Pouteria 
sandvidcensis;  and  (2)  elevations 
between  490  and  820  m  (1,600  and 
2,700  ft). 

Family  Violaceae:  Isodendrion 
longifolium  (aupaka) 

Kauai  F.  G.  L.  M,  and  P,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Isodendrion 
longifolium  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Steep  slopes,  gulches,  or  stream  banks 
(a)  in  mesic  or  wet  Metrosideros 
polymorpha  forests  and  (b)  containing 
one  or  more  of  the  following  native 
species:  Dicranopteris  linearis.  Eugenia 
sp..  Diospyros  sp.,  Pritchardia  sp., 
Canthium  odoratum,  Melicope  sp., 
Cheirodendron  sp.,  Ilex  anomala, 
Pipturus  sp.,  Hedyotis  fluviatilis, 
Peperomia  sp..  Bidens  sp.,  Nestegis 
sandviicensis.  Cyanea  hardyi,  Syzygium 
sp,,  Cibotium  sp.,  Bobea  brevipes. 
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Antidesma  sp..  Cxrtandra  sp,.  //^'f/i-ofo 
fprm/nai/s.  PfpfTnmiu  sp..  Ptrmttnui 
sandwicf^nsi';.  Pittosporum  sp  ,  or 
Psvchotrid  sp.;  and  (2)  eltnatinns 
b'tUPPn  4  in  fn  760  m  (1..<4t  to  2. ,500  ttl 

P'aimU  \'iiiidi,tMt'    I'mia  bt'Ifiuif  [\n 
(!oinniiin  Nrtinel 

kduai  L.  id^'ntitu'cl  in  the  legal 
description  in  parat;raph  (a)(l)(i)(A)  of 
this  section,  i  onstitutes  i  ritic  al  haliitat 
for  \'inhi  helrihif  nn  Kauai    Withm  thi-> 
unit,  the  c:urr>'ntK  known  priniarN 
( onsfituent  elements  (it  eritical  habitat 
are  habitat  (  nmpnnents  that  prii\  id-v  I  1  i 
Stream  hanks  nr  adjac  f-'nt  vaiUn  txittmiis 
With  lit;ht  tn  moderate  shade  m 
Metrosidpms  polvmnrphd-Dicniihii'tm^ 
lint'dns  lowland  wet  forf>st;  and  (21 
elevations  between  blO-855  m  (2.000- 
2.800  ftl 

Famih'  \'iola(  ea^    X'inui  knutiifnsi-,  v.ir 
wnhiu'Aiit'ns!^  (nam  waiaie'ale) 

Kauai  L.  identified  in  the  lethal 
description  in  paragraph  (a){l)(i)(Al  of 
this  section,  constitutes  c  ritical  habitat 
for  Viohi  kduaiensis  var   wabuivvurnsi^ 
on  Kauai   Withm  this  unit,  the  currenth- 
known  prinian  constituent  elements  of 
f  riticdl  habitat  are  habitat  c  omponents 
that  provide:  (1)  Open  montane  bog  or 
wet  shrubland  (.ontaining  one  or  more 
of  the  following  native  plant  species: 
Dicrannptpns  lineans.  Diploptfrxxmin 
pinnatum.  S\-zv^ium  sandwicensis.  or 
.\/pfros;(/eros  polvmorphii.  and  (2) 
>'h'\ations  between  t)40  and  865  m 
12.100  and  2,840  ft) 

Famih  \'iolaceae:  Vuyh}  liimiit'nsis  (No 
('ommon  Name) 

Critic  al  habitat  includes  the  Lanai 
unit  A  which  is  identified  in  paragraph 
(a)(l)(i)(E)  of  this  section.  Within  this 
unit  the  primarv  constituent  elements 
are  the  moderate  to  steep  slopes  from 
lower  gulches  to  ridgetops.  with  a  soil 
and  decomposed  rock  substrate  m  open 
to  shaded  areas  in  Metrosidems 
polymorphu-Dicranoptpns  linearis 
mrmtane  mesic  forest,  lowland  wet 
forest  OT  lowland  mesic  shrubland,  and 


(  iintaining  one  or  more  of  the  following 
assoc  lated  native  plants:  ferns  and  short 
windswept  shrubs.  Scoevnla 

I  hamissonidnd.  lU'dvotis  tennindhs. 
Ih'dvdtis  tcntrdnthoides,  Stvphelia  sp  . 
('iirr\  s[)  .  Ilt'\  sp  ,  Psvchntrid  sp., 
Aiitidrsnhi  sp  .  C.oprosma  sp.. 
Frt'Vi  in  ft  Id  sp  .  Mvrsine  sp..  Xestegis 
s[i     I\m  hotnii  sp  ,  or  Xvlnsma  sp.:  and 
•  ■l.'\atioiis  lietuceii  b7;j-975  m  (2.200- 
(.200  ft) 
(B)  Ferns  and  Allien. 

laiiiiU  .\sp|t>m<i(,eae   (^trnitis 
M/uw/JULjcn;  (p,iuoa) 

( .nlical  habitat  includes  the  Lanai 
unit  .\  which  is  identified  in  paragraph 
la)(l)(i|(E)  of  this  section   Within  this 
unit  the  primarv  constituent  element  is 
the  forest  understory  in  diverse  mesic 
forest  or  scrubbv  mixed  mesic  forest, 
and  (  ontaming  one  or  more  of  the 
following  associated  native  plant 
species:  S'cstt'gis  sundixicensis, 
('opmsma  sp..  Sadlerui  sp.,  Selaginella 
sp     (.'urev  nifvt'iu!.  Blechnum 
III  I  iiifntiilf.  Pipturus  sp..  Melicape  sp.. 
Pneumdtoptt'ns  sandwicpnsis. 
Pittosporum  sp  .  Alvxiu  oliviformis, 
Frfvcmptid  urborfu.  Antidesma  sp., 
lATtdndra  sp.,  Poperomia  sp,,  Shrsine 
sp..  Psv(  botna  sp  .  Metrosideros 
polvniorpba.  Svzygium  sandwicensis, 
Mphropp  sp  .  Wikstroemia  sp., 
Miirolppui  sp,.  Doodia  sp.,  Boehmeria 
i^randis.  Xt'pbrolepis  sp,,  Perrotettia 
sdiidwitensis.  or  Xvlosmd  sp.:  and 
ele\ations  between  380  and  917  m 
(1  250  and  :).010  ft) 

Fanulv  .\spleniaceae:  Dipllia  pallida 
(No  (!ominon  Name) 

Kauai  C.  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  cimstitute  critical  habitat 
for  DipIIiu  pallida  on  Kauai.  Within 
these  units,  the  currentlv  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
pro\ide   (1)  Bare  soil  on  steep,  rockv, 
dr\  slopes  (a)  in  lowland  mesic  forests 
and  (b)  containing  One  or  more  of  the 
following  native  plant  species:  Acacia 


koa.  Alpctri'on  macrococcus,  Antidesma 
platyphyllum.  Metrosideros 
polymorpha.  Myrsine  lanaiensis. 
Zanthoxylum  dipetalum. 
Tptraplasandra  kauaiensis.  Psvchotria 
mariniana.  Carex  meyenii.  Diosp\ros 
hillpbrandii.  Hedyotis  knudspnii. 
Cantbium  odoratum.  Pterah'xia 
kaudipnsis,  Xpstpgis  sandnicpnsis. 
Al\-xia  olivaeformis.  Wilkpsia 
gyinnoxiphium.  Alpbitonia  ponderosa, 
Stypbelia  tameiampiae,  or  Hauvolfia 
sandiMcensis:  and  (2)  elevations 
between  530  to  915  m  (1,700  to  3.000  ft). 

Family  Grammitidaceae:  Adenophorus 
ppriens  (pendant  kihi  fern) 

Kauai  F,  G,  K,  L,  P,  and  R,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Adenophorus  pehpns 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Well- 
developed,  closed  canopy  that  provides 
deep  shade  or  high  humidity  (a)  in 
Metrosideros  polynnorpha-Cibotium 
glaucum  lowland  wet  forests,  open 
Metrosideros  polymorpha  montane  wet 
forest,  or  Metrosideros  polymorpha- 
Dicranopteris  Imearis  lowland  wet 
forest,  and  fb)  containing  one  or  more  of 
the  following  native  plant  species: 
Athyrium  sandwicensis.  Broussaisia  sp., 
Cheirodendron  trigynum,  Cyanea  sp., 
Cyrtandra  sp,,  Dicranopteris  linearis, 
Freycinetia  arborea.  Hedyotis 
terminalis,  Labordia  hirtella, 
Machaerina  angustifolia,  Psychotria  sp., 
Psychotria  hexandra,  or  Syzygium 
sandwicensis:  and  (2)  elevations 
between  400  and  1,265  m  (1,310  and  . 
4,150  ft). 


Dated:  November  30.  2000. 

Kenneth  L.  Smith, 

Artinii  Assistant  Sfcrptar\-  for  Fish  and 
WildbtP  and  Parks. 
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DEPARTMErfT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2590 
RIN  1210-AA72 

National  Medical  Support  Notice 

AGENCY:  Pen.sion  diui  Weltan'  B^-nofifs 
Administration.  Labor. 
ACTION:  Final  rule. 


SUMMARY:  This  document  contains  a 
final  rule  that  promulgates  a  National 
Mt>dical  Support  Notice  to  be  issued  by 
State  agencies  as  a  means  of  enforcing 
the  health  care  coverage  provisions  in  a 
child  support  order,  and  to  be  treated  bv 
plan  administrators  of  group  health 
plans  as  a  qualified  medical  child 
support  order  under  section  609(d)  of 
Title  1  of  the  Employee  Retirement 
Income  Security  Act  (ERISA).  Through 
this  regulation,  the  Department  of  Labor 
(the  Department)  is  implementing  an 
amendment  to  section  609  (a)  of  ERISA, 
made  by  section  401  of  the  Child 
Support  Performance  and  Incentive  Act 
of  1998  (CSPIA).  Pub  L.  105-200  This 
rule  will  affect  group  health  plans, 
participants  in  group  health  plans, 
noncustodial  children  of  such 
participants,  and  State  agencies  that 
administer  child  support  enforcement 
programs. 

DATES:  The  regulation  is  effective 

lanuary  26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Lurie  or  Susan  Rees.  Office  of 
Regulations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration, 
(202)  219-8671  (this  is  not  d  toll-free 
number) 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Under  section  609(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (ERISA),  each  group  health 
plan,  as  defined  in  ERISA  section 
607(1),  shall  provide  benefits  in 
accordance  with  the  applicable 
requirements  of  anv    qualified  medical 
child  support  order"  (QMCSO).  A 
QMCvSO  is  a  medical  child  support 
order  issued  under  State  law  that  creates 
or  recognizes  the  existence  of  an 
■  alternate  recipient's"  right  to  receive 
benefits  for  which  a  participant  or 
beneficiary  is  eligible  under  a  group 
health  plan,  and  which  satisfies  certain 
ddditinnal  requirements  contained  in 
ERISA  section  b09(d).  An  -alternate 
recipient"  is  any  child  of  a  participant 
(including  a  child  adopted  by  or  place<i 
for  adoption  with  a  participant  in  a 


group  health  plan)  who  is  recognized 
under  a  medical  child  support  order  as 
having  a  right  to  enrollment  under  a 
group  health  plan  with  respect  to  such 
participant.  Upon  receipt,  the 
administrator  of  a  group  health  plan  is 
retjuired  to  determine,  within  a 
reasonable  period  of  time,  whether  a 
medical  child  support  order  is  qualified, 
and  to  administer  benefits  in  accordance 
with  the  applicable  terms  of  each  order 
that  is  qualified.  Section  514(b)(7)  of 
ERISA  also  provides  that  ERISA 
preemption  of  State  laws  does  not  apply 
to  QMCSOs  and  provisions  of  State  law 
described  in  section  1908  of  the  Social 
Security  Act  (SSA)  to  the  extent  that 
they  apply  to  a  QMCSO.' 

2.  The  Child  Support  Performance  and 
Incentive  Act 

t'ongress  enacted  section  401  of  the 
Child  Support  Performance  and 
Incentive  Act  of  1998  (CSPIA)  to  amend 
both  ERI.SA  and  the  SSA.  Section  401(b) 
of  CSPIA  directed  the  .Secretaries  of 
Labor  and  Health  and  Human  Services 
to  jointly  develop  and  promulgate  the 
Notice 

Section  401(c)  of  CiSPIA  amended 
section  466(a)(19)  of  the  SSA  (contained 
in  part  D  of  Title  IV  of  the  SSA)  to 
require  States  to  enact  laws  requiring 
the  use  of  the  Notice  to  enforce  medical 
child  support  obligations  of  parents.-  A 
.State  agency  that  administers  a  child 
support  enforcement  program  pursuant 
to  such  laws  (IV-D  Agency  or  Issuing 
Agency)  will  be  required  to  use  the 
Notice  to  notify  the  employer  of  the 


■Set.tii.ii  lHUHr)fthe.SSA.42  t:  S.C    1396g-l. 
conditions  Stale  plinibiiitv  for  Medicaid  nialchin^ 
funds  iin  the  enactment  of  retlain  specifipd  State 
laws  relating  to  medical  child  support   lender 
section  1908  States  must  enai  t  laws  under  which 
insurers  (including  group  lifitlth  plansl  tiiav  not 
deny  eurollment  of  a  (Jiild  under  the  health 
coverage  of  the  child's  parent  on  the  ground  that  the 
child  Is  born  out  of  wedlock,  not  t  laimed  as  a 
dependent  on  the  parent's  tax  return,  or  not  in 
residence  with  the  parent  or  in  the  insurer  s  service 
area.  Section  1908  also  sets  out  rules  for  States  to 
require  of  employers  and  insurers  when  a  parent  is 
ordered  by  a  <  ourt  or  administrative  agencv  to 
provide  health  coverage  for  a  child  and  the  parent 
is  eligible  for  health  coverage  from  that  insurer  or 
employer,  including  u  provision  whii  h  permits  the 
custodial  parent  or  the  Stale  agencv  to  apply  for 
available  coverage  for  the  child,  without  regard  to 
open  season  restrictions. 

-This  requirement  is  effective  for  each  State  on 
or  after  the  later  of  Oclolier  1.  2001,  or  the  effective 
date  of  laws  enacted  by  the  legislature  of  such  State 
implementing  the  amendments  to  the  SSA  made  bv 
set,1ion  401  of  CiSPIA.  but  in  no  event  later  than  the 
first  day  of  the  first  calendar  quarter  beginning  after 
the  close  of  the  first  regular  session  of  the  State 
legislature  that  bt!gins  after  October  1 .  2001    In  the 
case  of  a  Slate  that  has  a  2  year  legislative  session. 
each  year  of  such  session  shall  l)e  deemed  to  be  a 
separate  regular  session  of  the  State  legislature. 
Some  Stales,  therefore,  mav  not  have  laws 
mandating  the  use  of  the  Notice  until  2003.  Until 
that  time,  such  Stales  mav  continue  to  use  medical 
child  support  orders  other  than  the  Notice. 


noncustodial  parent  that  a  State  court  or 
administrative  agency  has  issued  a  child 
support  order  providing  for  health  care 
coverage.  Under  these  laws,  employers 
will  be  required  to  forward  a  portion  of 
the  Notice  to  the  appropriate  group 
health  plan  administrator  and  to 
withhold  any  necessary  employee 
contributions. 

Section  401(d)  of  CSPIA  added  a  new 
subparagraph  (C)  to  section  609(a)(5)  of 
ERISA.  Section  609(a)(5)(C)  provides 
that  if  an  administrator  of  a  group  health 
plan  which  is  maintained  by  the 
employer  of  a  noncustodial  parent  of  a 
child,  or  to  which  such  employer 
contributes,  receives  an  appropriately 
completed  Notice  in  the  case  of  such 
child,  and  the  Notice  satisfies  the 
conditions  of  paragraphs  (3)  and  (4)  of 
ERISA  section  609(a).  the  Notice  shall 
be  deemed  to  be  a  QMCSO  in  the  case 
of  such  child. 

Section  401(a)  of  CSPIA  mandated 
that  the  Secretaries  of  Labor  and  Health 
and  Human  Services  jointly  establish  a 
Medical  Child  Support  Working  Group 
(the  Working  Group  or  MCSWG)  whose 
purpose  was  to  identify  the 
impediments  to  the  effective 
enforcement  of  medical  support  by  IV- 
D  Agencies  and  to  submit  a  report  to  the 
Secretaries  containing  recommendations 
for  appropriate  measures  to  address 
such  impediments.  CSPIA  section 
401(a)  requires  the  Secretaries  to  submit 
a  report  to  Congress  within  two  months 
of  receipt  of  the  Working  Group's  report 
that  addresses  the  recommendations 
contained  in  the  Working  Group's 
report.  CSPIA  section  401(g)  further 
requires  the  two  Secretaries  to  submit  a 
second  report  to  Congress  eight  months 
later,  regarding  possible  legislative 
changes. 

3.  The  Medical  Child  Support  Working 
Group 

CSPIA  specifically  directed  the 
Working  Group,  among  other  things,  to 
make  recommendations  based  on 
assessments  of  the  form  and  content  of 
the  Notice  as  developed  by  the  two 
Departments.  The  Working  Group  was 
composed  of  30  members,  who 
represented  the  Department  and  the 
Department  of  Health  and  Human 
Services  (HHS),  directors  of  State  IV-D 
and  Medicaid  agencies,  employers 
(including  owners  of  small  businesses) 
and  their  trade  or  industry 
representatives  and  certified  human 
resource  and  payroll  professionals, 
administrators  and  sponsors  of  group 
health  plans  (as  defined  in  section 
607(1)  of  ERISA),  children  potentially 
eligible  for  medical  support.  State 
medical  child  support  programs,  and 
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organizations  representing  State  child 
support  programs. 

The  Working  Group  held  a  series  of 
nine  meetings  beginning  in  March  of 
1999.  The  initial  meetings  of  the 
Working  Group  led  the  Departments  to 
a  more  complete  appreciation  of  the 
complexity  of  the  issues  involved  in  the 
development  of  the  Notice.  In  the 
interest  of  developing  a  more  useful 
Notice,  the  Departments  decided  to 
obtain  additional  input  from  the 
Working  Group,  which  necessitated 
taking  additional  time  in  developing  the 
Notice.  Comments  from  the  Working 
Group  proved  very  helpful  in  the 
development  of  the  proposed 
regulations  issued  by  the  Secretaries  on 
November  15, 1999  (B^FR  62054, 
62074).3  In  a  meeting  held  June  8,  2000, 
the  Working  Group  formally  approved  a 
Report  to  be  submitted  to  the 
Secretaries.  The  Report  contains  76 
recommendations  relating  to  medical 
child  support  enforcement,  including 
recommendations  concerning  the 
proposed  Notice.* 

4.  The  National  Medical  Support  Notice 

A.  General 

The  Departments  of  Labor  and  HHS 
are  jointly  promulgating  the  Notice.  The 
Notice  has  two  parts.  Part  A,  the  "Notice 
to  Withhold  for  Health  Care  Coverage," 
and  Part  B,  the  "Medical  Support  Notice 
to  Plan  Administrator."  Also  being 
published  in  the  Federal  Register  today 
is  a  parallel  regulation  issued  by  the 
Office  of  Child  Support  Enforcement 
(OCSE).  HHS,  under  sections  452(f)  and 
466(a)(19)  of  the  SSA,  42  U.S.C.  652(f) 
and  666(a)(19),  as  amended  by  section 
401  of  CSPIA.  That  regulation,  at  45 
C.F.R.  303.32.  in  addition  to 
promulgating  the  Notice,  provides 
guidance  to  States  on  implementing  the 
laws  required  by  such  sections.  These 
laws  describe  the  duties  and  obligations 
of  employers  and  State  agencies 
generally  with  respect  to  Part  A  of  the 
Notice,  The  Department  of  Labor's 
regulation  promulgated  herein  provides 
guidance  to  plan  administrators  for 
processing  Part  B  of  the  Notice. 


'  In  an  effort  to  ensure  that  the  statutorily 
mandated  Notice  facilitated  IV-D  Agency  efforts  to 
secure  health  care  coverage  for  children,  consistent 
with  Congressional  intent,  and  taking  into  account 
the  views  of  the  Working  Group,  the  Department 
first  promulgated  the  Notice  as  a  proposed 
rulemaking  rather  than  as  an  interim  regulation  as 
provided  for  in  section  401(b)(5)  of  CSPIA. 

■•  A  copy  of  the  Report  is  available  in  the 
Department's  Public  Disclosure  Room  for  the 
Pension  and  Welfare  Benefits  Administration 
(PWBA).  Room  N5638,  200  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20210.  The  Report  is  also 
available  at  www.pwba.dol.gov. 


B.  Part  A— Notice  to  Withhold  for 
Health  Care  Coverage 

As  described  in  the  OCSE  regulation, 
a  State  IV-D  agency  will  issue  the  two- 
part  Notice  to  an  employer  who 
maintains  or  contributes  to  a  group 
health  plan,  and  employs  a 
noncustodial  parent  obligated  by  a  child 
support  order  to  provide  medical 
support  for  his  or  her  children.  Part  A, 
the  "Notice  to  Withhold  for  Health  Care 
Coverage"  identifies  the  obligated 
employee  as  well  as  the  child(ren)  to 
whom  the  order  applies.  The 
Instructions  to  Employer  inform  the 
employer  of  its  obligations  (i)  to  transfer 
Part  B  of  the  Notice  to  the  administrator 
of  each  group  health  plan  to  which  the 
Notice  applies  within  20-business  days 
of  the  date  of  the  Notice,  (ii)  if  the 
Notice  is  determined  to  be  a  QMCSO  by 
the  plan  administrator,  to  determine 
whether  Federal  or  State  withholding 
limitations  or  prioritization  rules  permit 
the  withholding  from  the  employee's 
income  of  the  amount  required  to  obtain 
coverage  for  the  children  under  the 
terms  of  the  plan,  (iii)  if  appropriate,  to 
withhold  from  the  income  of  the 
employee  any  contributions  required 
under  the  group  health  plan  for  such 
coverage,  and  (iv)  to  transmit  those 
amounts  to  the  group  health  plan.  Part 
A  also  includes  an  Employer  Response, 
which  the  employer  would  use  to  notify 
the  Issuing  Agency  if  the  employer  does 
not  maintain  or  contribute  to  a  group 
health  plan  that  offers  family  health  care 
coverage  or  th^t  the  employee  is  among 
a  class  of  employees  that  is  not  eligible 
for  family  health  coverage  under  any 
plan  maintained  by  the  employer  or  to 
which  the  employer  contributes,  or  if 
the  individual  is  no  longer  employed  by 
the  employer. 

The  Instructions  to  Employer  in  Part 
A  also  notify  the  employer  (i)  of  Federal 
and  State  limitations  on  withholding, 
(ii)  of  the  obligation  to  comply  with  any 
applicable  withholding  prioritization 
law  established  by  the  State  of  the 
employee's  principal  place  of 
employment  and  to  notify  the  State 
agency  which  issued  the  Notice  of  the 
employee's  termination  of  employment, 
(iii)  of  the  diu-ation  of  the  withholding 
obligation,  (iv)  of  sanctions  that  the 
employer  might  be  subject  to  for  failure 
to  withhold  as  required  by  the  Notice. 
and  (v)  that  the  employee  is  liable  for 
any  employee  contributions  required  by 
the  terms  of  the  plan. 

C.  Part  B — Notice  to  Plan  Administrator 

Part  B  of  the  Notice,  the  "Medical 
Support  Notice  to  Plan  Administrator.  " 
includes  the  same  information  as  is 
contained  in  Part  A.  Part  B  and  its 


Instructions  to  Plan  Administrator  were 
developed  to  meet  the  requirements  of 
CSPIA,  as  well  as  coordinate  those 
requirements  with  the  existing  QMCSO 
requirements  of  ERISA  section  609(a). 
because  receipt  by  a  plan  administrator 
of  Part  B  of  this  Notice  is  considered 
receipt  of  a  medical  child  support  order 
as  defined  in  ERISA  section 
609(a)(2)(B).  Part  B  was  also  developed 
to  comply  with  the  requirements  placed 
on  group  health  plans  under  State  laws 
described  in  SSA  section  1908.  and  to 
accommodate  the  requirements  for  State 
agencies  to  use  automated  processing  of 
medical  child  support  orders  where 
possible. 

Receipt  of  Part  B  of  the  Notice  from 
the  employer  notifies  the  administrator 
of  the  group  health  plan  that  the  named 
employee  is  obligated  by  a  court  or 
administrative  child  support  order  to 
provide  medical  support  coverage  for 
the  named  child(ren),  and  that  the 
named  employee  is  enrolled  or  eligible 
for  enrollment  imder  the  plan 
maintained  by  or  contributed  to  by  the 
employer.  The  Notice  is  to  be  treated  as 
an  application  by  the  Issuing  Agency  for 
health  coverage  for  the  child(ren)  to  the 
extent  such  application  is  required  by 
the  plan. 

The  Notice  is  designed  to  provide  the 
information  necessary  for  the  plan 
administrator  to  determine,  as  required 
bv  section  609(a)(5)(A),  whether  the 
Notice  is  a  QMCSO  under  section  609(a) 
of  ERISA,  and  to  enroll  the  child(ren)  as 
dependent(s)  in  the  group  health  plan. 
ERISA  section  609(a)(5)(C)  provides  that 
if  a  plan  administrator  receives  an 
appropriately  completed  Notice  that 
satisfies  the  conditions  of  paragraphs  (3) 
and  (4)  of  section  609(a),  the  Notice 
shall  be  deemed  to  be  a  QMCSO. 

The  Plan  Administrator  Response  of 
Part  B  is  to  be  completed  by  the  plan 
administrator  and  returned  to  the 
Issuing  Agency  and/or  the  parties,  as 
appropriate,  to  inform  them  whether  the 
Notice  constitutes  a  QMCSO.  If  the 
Notice  is  qualified,  the  plan 
administrator  is  required  to  notify  the 
Issuing  Agency  either  that  the  child(ren) 
is/are  currently  or  will  be  enrolled  in 
coverage  offered  by  the  plan,  and  the 
date  of  enrollment,  or,  if  the  employee 
is  not  enrolled  and  there  is  more  than 
one  option  available,  inform  the  Agency 
of  the  options  from  which  to  elect 
coverage.  Part  B  is  also  to  be  used  to 
notify'  the  Issuing  Agency  and  the 
parties  of  certain  waiting  periods.  In 
addition.  Part  B  is  to  be  used  to  notify- 
the  employer  to  determine  whether  any 
employee  contribution  necessary  for 
coverage  can  be  withheld  from  the 
employee's  income.  If  the  plan 
administrator  determines  that  a  Notice 
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received  bv  the  plan  is  not  qualifieii.  tie 
or  she  is  to  c:omplete  the  Response  ami 
identih'  the  specific  reason(s)  why  the 
Notice  is  not  qualified,  and  is  to  notif\ 
the  Issuing  .Agency  and  the  parties. 

Discussion  of  the  Comments 

1   General  Responsibilities  of  the  Parties 
A.  Time  Periods 

The  Department  received  several 
comments  related  to  the  40-business  day 
period  from  the  date  of  the  .Notice 
within  which  the  employer  and  the  plan 
administrator  are  to  act  on  the  Notice. 
Several  expressed  the  view  that  the 
respective  time  periods  are  too  long,  and 
suggested  that  they  should  be  shortened. 
CJne  of  these  commenters  explained  that 
under  State  law,  an  employer  or 
insurance  carrier  is  required  to  enroll  a 
child  immediately  upon  receipt  of  a 
court  order  requiring  such  enrollment. 
One  comment  requested  clarification 
regarding  whether  the  40-business  day 
period  to  run  from  the  date  of  receipt  of 
d  complete  Notice  by  a  plan 
administrator,  or  from  the  mailing  date 
of  the  Notice. 

In  response,  the  time  periods  are 
specified  in  CSPIA  However,  in  order 
to  coordinate  the  requirements 
contained  in  ERISA  section 
609(a)(5)(A)(ii)  and  section 
609(a)(5)(C)(ii).  the  Notice  also  indicates 
that  the  plan  administrator  would  be 
required  to  respond  more  quickly,  if 
reasonable  The  Department 
understands  that  there  may  be  State 
insurance  laws  that  will  applv  in 
medical  child  support  enforcement  with 
respect  to  insured  plans,  and  assumes 
that  both  Federal  and  State  law  will  be 
given  effect  wherever  possible  In 
response  to  the  last  comment,  under 
r.SPIA.  the  period  runs  from  the  "date 
of  the  Notice  ■  HHS  has  recommended, 
and  the  Department  has  adopted,  the 
rule  used  for  income  withholding 
notices.  Under  this  interpretation,  the 
period  runs  from  the  date  the  Notice  is 
issued  by  the  IV-D  Agency. 

B  Clonfidentidlitv  of  Personal 
Information 

Several  commenters  suggested  that 
the  Notice  should  include  general 
language  that  warns  the  employer  and 
plan  administrator  to  safeguard 
confidential  information.  Commenters 
also  suggested  that  the  notification 
responsibilities  described  in  the 
respective  instructions  should  be 
drafted  in  a  manner  that  would  prevent 
any  confidential  information  from  being 
disclosed  to  either  the  custodial  or 
noncustodial  parent.  With  respect  to  the 
specific  information  content  of  the 
Notice,  a  commenter  suggested  that  the 


item  in  the  Notice  requiring  the  address 
tif  the  custodial  parent  should  instead 
automatically  require  the  address  of  a 
substituted  Stale  official.  Another 
suggested  that  the  Notice  should  not 
include  the  addresses  of  either  the 
custodial  or  noncustodial  parent. 

The  Department  believes  the  need  for 
confidentiality,  although  arising  in  only 
a  small  proportiim  of  medical  child 
support  enforcement  cases,  is  a  serious 
matter  However,  the  Notice  is  designed 
to  put  the  State  court  issuing  the 
support  order  or  the  IV'-D  Agency 
issuing  the  Notice  in  control  of 
confidentiality,  by  permitting  either  to 
substitute  the  name  nnd  address  of  a 
State  offic.ial  for  that  of  the  child  and/ 
or  custodial  parent,  where  appropriate. 
Plan  administrators  are  required  to 
honor  such  substitutions  by  ERISA 
section  609(a)(3)(A),  and  the 
Department  assumes  that  the  employer 
and  the  plan  administrator  will  respect 
this  substitution,  without  specific 
instruction  of  the  Notice  to  do  so.  Later 
arising  confidentiality  concerns  may 
also  be  addressed  bv  section 
B09(d)(5)(B){iii)  of  ERISA,  which 
permits  the  child  to  name  a 
representative  for  ref;eipt  (jf  notice  from 
the  plan 

The  Department  believes  that  these 
mechanisms  work  best  with  the 
countervailing  considerations  under 
ERISA — that  the  plan  administrator  is 
required  to  send  notification  of  various 
events  to  the  noncustodial  parent  whose 
eligibility  for  coverage  is  the  basis  of  the 
Notice  and  from  whose  income  anv 
necessary  employee  contribution  will  be 
withheld.  Further,  absent  circumstances 
that  warrant  confidentialitv,  it  will  be 
more  efficient  for  both  the  plan 
administrator  and  the  custodial  parent 
to  be  in  direct  communication  on 
matters  such  as  updated  plan 
information,  resolution  of  benefit 
t  laims.  rttimbursement  and  other 
matters  of  ongoing  plan  administration. 

C.  Notification  Requirements 

Commenters  requested  guidance  that 
would  clarify  how  the  Emplover 
Response  and  the  Plan  Administrator 
Response  would  be  used  to  satisfy  the 
employer's  and  plan  administrator's 
notification  requirements  to  the  Issuing 
Agency  and  the  custodial  and 
noncustodial  parents.  (Commenters 
specificallv  suggested  that  the  Employer 
Response  and  the  Plan  Administrator 
Response  should  be  sent  only  to  the 
Issuing  Agency.  One  commenter 
expressed  the  view  that  notification  to 
the  custodial  parent  duplicates  the 
States  duty  to  inform  the  custodial 
parent  that  coverage  is  obtained. 


In  response,  the  Department  believes 
that  the  responsibilities  of  the  emplover 
and  plan  administrator  to  provide 
notifications  to  the  Issuing  Agency  and 
the  custodial  and  noncustodial  parents 
as  described  in  the  Instructions  to  the 
Notice  are  based  on  the  statutory' 
requirements  of  CSPIA  and  ERISA.  In 
implementing  the  Notice,  the 
Department  attempted  to  integrate 
overlapping  notification  requirements  in 
order  to  make  processing  as  efficient  as 
possible.  Therefore,  Part  A  of  the  Notice 
provides  that  the  employer  need  notify' 
only  the  Issuing  Agency  if  coverage  is 
not  available  for  one  of  the  enumerated 
reasons  on  Part  A.  or,  if.  after  the  Notice 
is  qualified,  the  employer  determines 
that  coverage  is  prevented  because  of 
State  or  Federal  withholding 
limitations.  In  these  instances,  the 
Department  understands  that  the  Issuing 
Agency  is  responsible  for  notifying  the 
child  and/or  parents. 

In  the  draft  Notice  submitted  by  the 
Working  Group  to  the  Departments  as 
part  of  its  comments  and  included  in  an 
appendix  in  its  Report  to  the 
Secretaries,  it  was  suggested  that  other 
notification  requirements  based  on 
CSPIA  or  section  609(a)  of  ERISA,  such 
as  of  the  receipt  by  the  plan 
administrator  of  a  medical  child  support 
order  (or  Notice)  and  of  the  qualification 
decision  and  basis,  can  be  met  by  the 
plan  administrator  by  sending  Part  B  of 
the  Notice  to  the  parties  as  well  as  the 
Issuing  Agency.  Although  this  may  be 
permissible,  some  members  of  the 
Working  Group  were  concerned  about 
confidentiality,  and  about  whether  use 
{jf  Part  B  as  a  means  of  providing 
notifications  would  satisfy  all  other 
statutory'  obligations.  Therefore  the 
Notice  as  published  herein  does  not 
provide  that  Part  B  can  necessarily  be 
used  for  all  purposes. 

D.  Disclosure  of  Plan  Information 

Commenters  suggested  that  the  Notice 
should  specify  the  employer's  and  the 
plan  administrator's  responsibilities 
with  respect  to  disclosure  of 
information  related  to  the  group  health 
plan  or  plans  covered  by  a  Notice. 
Another  commenter  suggested  that  the 
regulation  and  Notice  should  clarify 
which  disclosure  requirements  related 
to  the  Notice  can  be  satisfied  by  use  of 
separate  documents  such  as  a  summary 
plan  description  (SPD).  Another 
suggested  that  the  plan  administrator 
should  be  required  to  send  the 
description  of  coverage  only  to  the 
custodial  parent  (or  substituted  official, 
as  appropriate),  and  not  to  the  Issuing 
Agency.  Several  commenters  noted  that 
the  space  on  the  Plan  Administrator 
Response  allocated  for  a  plan 
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administrator,  following  qualification, 
to  provide  certain  information  to  the 
Issuing  Agency  is  inadequate. 

The  Department  believes  that 
information  on  group  health  plans, 
including  options  available  under  such 
plans  covered  by  a  Notice,  may 
routinely  become  available  to  the  parties 
and  the  Issuing  Agency  earlier  in  die 
process  than  at  the  present.  The 
Department  understands  that  under 
State  laws  described  in  section 
466(c)(1)(C)  of  the  SSA,  employers  are 
required  to  provide  plan  information  to 
a  IV-D  Agency  in  response  to  its  request 
for  such  information.  Further,  after  the 
issuance  of  the  underlying  support 
order,  the  Agency  or  the  custodial 
parent  or  other  representative  of  the 
child  may  request,  and  is  entitled  to 
receive  from  the  plan  administrator, 
sufficient  information  to  understand  the 
options  available  and  to  assist  in 
appropriately  completing  the  Notice. 
Further,  upon  receipt  of  Part  B  from  the 
employer,  the  plan  administrator  is 
obligated  to  provide  plan  information  to 
the  child/custodial  parent  because 
receipt  of  the  Notice  triggers  the  plan 
administrator's  obligation  under  ERISA 
section  609(a)(5)(A)  to  provide  the 
plans  QMCSO  procedinres  and  any 
other  information  related  to  the 
qualification  process  to  the  parties. 
Lastly,  under  Part  B  of  the  Notice,  the 
plan  administrator  may  be  obligated  to 
provide  information  on  options  under 
the  plan  directly  to  the  issuing  Agency 
if  the  employee  is  not  enrolled  in  any 
option. 

In  response  to  the  comments  above, 
the  Department  has  amended  the 
Instructions  to  Plan  Administrator  in 
Part  B  to  clarify  that  the  plan 
administrator  may  fulfill  the  obligation 
to  provide  plan  information  by 
forwarding  copies  of  the  plan's  SPD. 
provided  that  the  SPD  includes 
sufficient  information  concerning 
required  contributions,  benefit  levels, 
and  limitations  (including  geographic  or 
service  area  limitations)  of  the  plan  or 
plan  options.  In  general,  in  order  to 
satisfy  the  requirements  of  CSPIA  and 
ERISA  section  609(a),  information  about 
the  plan  or  plan  options  must  be  sent  to 
the  IV-D  Agency  as  well  as  the  child  and 
custodial  parent  if  requested.  This 
clarification  is  intended  to  preserve  the 
flexibility  of  the  plan  administrator  to 
satisf\'  the  requirement  to  provide 
adequate  information  in  the  most 
efficient  and  cost  effective  manner 
available  based  on  the  specific 
circumstances  of  the  plan  administrator. 
While  this  revision  clarifies  that  the 
SPD  may  be  used,  it  is  not  intended  to 
prescribe  or  restrict  the  types  of 
documents  that  may  be  used  to  satisfy 


the  objective  of  providing  adequate 
information  about  the  plan  or  plan 
options. 

Other  commenters  requested  that  the 
Notice  contain  additional  information. 
Several  commenters  suggested  that  the 
Plan  Administrator  Response  in  Part  B 
should  be  modified  so  that  when  a  plan 
administrator  provides  information 
following  enrollment,  it  will  include  the 
group  policy  number  and  any  other 
relevant  information.  Another 
commenter  suggested  that  the  Response 
should  contain  an  item  for  the  plan 
administrator  to  inform  the  Issuing 
Agency  that  enrollment  forms  have  not 
been  returned  to  the  plan.  Another 
commenter  suggested  that  the  Notice 
include  an  explicit  coordination  of 
benefits  provision.  Another  commenter 
suggested  that  the  Employer  Response 
in  Part  A  should  be  modified  so  that  it 
can  be  used  by  an  employer  to  notif>'  the 
Issuing  Agency  if  coverage  pursuant  to 
the  Notice  has  lapsed  for  reasons  such 
as  termination  of  the  employee's 
employment  or  elimination  of  family 
coverage  by  the  employer. 

The  Department  has  determined  that 
the  Notice  has  as  its  purpose  the 
establishment  of  a  qualified  order  under 
which  group  health  coverage  will  be 
provided  to  a  child.  Subsequent  changes 
in  enrollment  or  terminations,  while 
perhaps  events  subject  to  notification 
requirements  under  Federal  or  State 
law,  are  beyond  the  scope  of  this  Notice. 
The  Department  also  recognizes  that  the 
Notice  does  not  contain  all  information 
that  may  be  useful  to  the  parties.  Rather, 
the  Notice  has  been  designed  to  alert  the 
parties  to  new  obligations  and 
procedures,  and  to  remain  as 
streamlined  as  possible. 

2.  Specific  Responsibilities  To  Be 
Satisfied  Within  Statuton,'  Time  Periods 

A.  The  Employer 

In  general,  the  responsibilities  of 
employers  are  described  in  the  final 
regulation  published  today  by  OCSE. 
However  one  commenter  asked  the 
Department  to  reconsider  the  provision 
in  the  proposed  regulation  that  only 
after  a  Notice  is  determined  to  be  a 
QMCSO  by  the  plan  administrator 
would  the  employer  test  withholding 
limits  and  initiate  withholding  for 
contribution  to  the  plan.  Several 
comments  suggested  that  the  employer 
should  test  whether  withholding  limits 
would  be  exceeded  prior  to  forwarding 
Part  B  to  the  plan  administrator. 
According  to  these  commenters.  if 
withholding  limits  would  be  exceeded, 
the  employer  should  notify  the  Issuing 
Agency  and  the  custodial  parent  of  the 
inability  to  withhold,  and  should  not 


send  Part  B  to  the  plan  administrator. 
These  commenters  expressed  the  view 
that  this  would  result  in  more  efficient 
administration  of  a  Notice.  Other 
commenters  expressed  concern  that 
notification  that  coverage  is  available 
when  amounts  cannot  be  withheld  to 
pay  for  such  coverage  may  place  a 
burden  on  plan  administrators  and,  in 
some  cases,  certain  State  agencies.  One 
commenter  suggested  that  the  plan 
administrator  test  for  withholding  as 
part  of  the  qualification  process. 

In  response  to  the  last  comment,  the 
Department  concluded  that  the  plan 
administrator  does  not  have  the 
information  or  the  authority  to  make 
income  withholding  or  prioritization 
determinations.  Further,  the 
Departments,  as  well  as  the  Working 
Group,  also  considered  and  rejected 
having  the  employer  determine 
permissible  income  withholding  within 
the  40-business  day  period,  and  prior  to 
forwarding  part  B  of  the  Notice  to  the 
plan  administrator  for  qualification.  It  is 
the  understanding  of  the  Departments 
that  it  may  not  be  feasible  for  the 
employer  to  attempt  to  determine 
whether  the  necessary  withholding  is 
possible  prior  to  the  time  the  plan 
administrator  determines  that  the  Notice 
is  a  QMCSO  because  the  employer's 
payroll  office  or  agent,  which  usually 
makes  such  determinations,  often  does 
not  have  information  relating  to  the 
amount  of  employee  contribution 
necessary  to  extend  coverage  to  the 
child  (ren).  Also,  where  group  health 
plans  provide  different  options  for 
coverage,  not  all  options  require  the 
same  participant  contribution.  If  the 
employee  is  not  enrolled,  the  plan 
administrator  may  be  required  to  qualify 
a  .Notice  before  an  option  is  selected  by 
the  Issuing  Agency.  In  those  cases,  the 
emplover  initially  may  not  have  enough 
information  on  the  amount  of 
withholding  required  for  coverage. 

Although  the  Department  recognizes 
that  the  procedure  in  the  Notice  may 
result  in  some  delay  between 
qualification  and  actual  enrollment,  the 
Department  believes  that  qualification 
of  the  Notice  as  a  QMCSO  at  the  earliest 
possible  time  is  most  likely  to  result  in 
more  coverage  for  children.  Further, 
with  QMCSOs  enforced  outside  the  IV- 
D  system  (private  QMCSOs).  the 
determination  concerning  income 
withholding  will  necessarily  take  place 
after  an  order  is  qualified,  because  the 
order  generally  is  relayed  directly  from 
the  court  or  administrative  agency  to  the 
plan  administrator.  Therefore,  under  the 
final  regulation,  as  under  the  proposal, 
the  employer's  withholding 
determination  takes  place  after  the 
qualification  of  the  Notice. 
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B  The  Plan  Administrator 

One  commenter  suggested  that  the 
regulation  should  specify  or  clarih'  what 
responsibilities  the  plan  administrator 
must  fidfdi  within  the  applicable  40- 
business  day  period.  This  commenter 
expressed  the  view  that  such 
clarification  would  assist  IV'-D  Agencies 
in  developing  automated  systems  for 
sending  inquiries  to  those  plan 
administrators  who  do  not  fulfill  their 
duties  in  a  timely  manner  (Jne 
commenter  suggested  that  the  regulation 
should  provide  that  the  40-business  day 
period  shall  not  run  while  a  plan 
administrator  does  not  have  "complete" 
information.  A  commenter  also 
suggested  that  to  correspond  with  sui  h 
guidance,  the  Nfotice  should  be  modified 
to  contain  a  space  for  the  plan 
ddniinistrator  to  inform  the  Issuing 
Agency  that  it  cannot  satisf\-  its 
obligations  within  the  40-business  day 
period  because  Part  B  is  incomplete  or 
there  is  insufficient  information  for  it  to 
determine  if  the  named  child  can  be 
covered  by  the  plan.  This  commenter 
explained  that  some  plans  verif\'  that  a 
named  child  is  eligible  under  the  terms 
of  the  plan  before  qualifying  an  order. 

In  response,  the  Department  believes 
that  an  appropriately  completed  Notice 
will  have  sufficient  information  for  it  to 
be  deemed  a  QMCSO.  although 
additional  steps  mav  need  to  be  taken 
before  the  enrollment  is  effective.  If  a 
plan  administrator  receives  Part  B  from 
the  employer,  the  emplover  has  already 
confirmed  that  group  health  coverage  is 
available  and  that  the  emplovee  who  is 
the  noncustodial  parent  is  enrolled  or 
eligible  for  enrollment,  and.  therefore, 
that  the  child  is  eligible  under  the 
Notice  for  enrollment  under  the  plan 
(unless  over  the  age  limit  for  dependent 
coverage  under  the  plan).  In  addition, 
both  ERISA  section  609(a)  and  State 
laws  described  in  section  1908  of  the 
SSA  have  eliminated  a  number  of 
eligibilitv  criteria  that  may  have  been  an 
issue  in  the  past,  such  as  exclusions  of 
children  on  Medicaid  or  Medicaid 
eligible  or  born  out  of  wedlock,  from  the 
definition  of  "dependent  "  Therefore, 
the  Department  believes  that 
qualification  of  the  Notice  can  be 
accomplished  well  within  the  40- 
business  days  provided  by  CSPIA 

3.  Qualification  by  the  Plan 
Administrator 

A.  Description  of  Coverage  Provided  in 
the  Notice 

The  proposed  regulation  at  section 
2590.609-2(a)  provided,  as  required  bv 
section  609(a)(5)(C)  of  ERISA,  that  an 
"appropriately  completed"  Notice  that 
also  satisfies  the  requirements  of 


paragraphs  (3)  and  (4)  of  section  609(a) 
is  deemed  to  be  a  QMCSO.  The  proposal 
provided  in  relevant  part  that  a  Notice 
is  appropriately  completed  if  it  contains 
the  name  of  an  Issuing  Agency,  the 
name  and  mailing  address  of  an 
employee  who  is  a  participant  under  the 
plan,  the  name  and  mailing  address  of 
one  or  more  alternate  recipienf(s).  and  if 
the  familv  group  htialth  care  coverage 
required  hv  the  child  support  order  is 
identified  and  available.  One 
commenter  expressed  concern  that  the 
language  in  the  proposal  requiring  that 
family  group  health  care  coverage  must 
be  "identified  and  available"  might  be 
interpreted  as  requiring  the  Issuing 
Agency  to  include  the  name  and  address 
of  the  plan.  This  commenter  suggested 
that  the  Department  substitute  language 
that  would  lessen  the  likelihood  of  such 
a  misinterpretation. 

Several  other  comments  were  made 
regarding  the  identification  of  the  tvpe 
of  coverage  required  in  the  proposed 
Notice.  Commenters  generally  requested 
clarification  that  a  "reasonable 
description"  of  the  tvpe  of  coverage  as 
required  by  ERISA  6b9(a){3){B)  would 
be  satisfied  by  a  description  consisting 
of  "any  coverage  available  under  the 
plan."  and  that  the  "type  of  coverage" 
provision  in  the  Notice  should  be 
modified  accordingly.  Other 
commenters  suggested  that  the  "type  of 
coverage"  provision  should  be 
expanded  so  that  an  Issuing  Agency 
may  enforce  (jrders  that  provide  more 
specific  types  of  coverage.  Commenters 
suggested  that  this  could  be  done  by 
providing  an  exhaustive  list  of  boxed- 
items  that  could  be  checked  by  the 
Issuing  Agency  or  by  providing  empty 
lines  for  this  purpose. 

In  response  to  these  comments,  the 
Department  has  clarified  in  the  final 
regulation  that  a  Notice  is  appropriatelv 
completed  within  the  meaning  of 
section  609(a)(5){(;)  if  it  identifies  an 
Issuing  Agenc  y  and  an  employee  of  an 
employer,  enrolled  or  eligible  for 
enrollment  in  a  group  health  plan 
sponsored  by  the  employer  or  to  which 
the  employer  contributes,  who  is  a 
noncustodial  parent  obligated  by  a  State 
court  or  administrative  order  to  provide 
medical  child  support  for  one  or  more 
children  named  in  the  Notice,  and  also 
identifies  the  underlying  support  order. 
However,  the  Issuing  Agency  is  not 
required  to  provide  the  name  and 
address  of  a  group  health  plan  on  a 
Notice  because  a  Notice  can  be  used  to 
enforce  a  child  support  order  that 
establishes  a  general  obligation  to 
provide  health  care  coverage.  In 
recognition,  the  Department  has 
changed  the  Notice  to  provide  a  box  to 
be  checked  by  the  Issuing  Agencv  for 


any  available  coverage.  In  addition,  the 
Notice  provides  boxes  for  the  Agency  to 
select  a  particular  type  of  coverage, 
although  the  number  has  not  been 
increased  from  the  proposal. 

The  Department  also  has  added 
clarification  in  the  final  regulation  as  to 
how  the  Notice  will  satisfy  the 
requirements  of  ERISA  section  609(a)(3) 
and  (a)(4).  Under  subparagraph  (A)  of 
section  609(a)(3)  a  QMCSO  must 
include  information  identifying  the 
employee  and  child.  Subparagraph  (B) 
requires  a  reasonable  description  of  the 
type  of  coverage  to  be  provided  or  the 
manner  in  which  such  coverage  is  to  be 
determined,  and  subparagraph  (C) 
requires  a  description  of  the  period  to 
which  such  order  applies. 

It  is  the  view  of  the  Department  that 
the  Notice  satisfies  ERISA  section 
609(a)(3)(A)  by  including  the  necessary- 
identifying  information  in  Part  B  that 
also  satisfies  the  CSPIA  requirement 
contained  in  section  609(a)(5)(C)  of 
being  "appropriately  completed."  The 
Department  interprets  ERISA  section 
609(a)(3)(B)  as  being  met  initially  by 
having  the  Issuing  Agency  identify  on 
the  Notice  some  or  all  of  the  group 
health  plan  options  to  be  considered. 
Upon  receipt  of  the  Notice,  the 
employer  will  identifv-  whether  group 
health  coverage  with  dependent 
coverage  is  available  to  this  employee 
prior  to  forwarding  part  B  of  the  Notice 
to  the  plan  administrator.  The  final 
regulation  now  provides  that  if  an 
employer  offers  a  number  of  different 
types  of  benefits  (e.g..  dental, 
prescription)  through  separate  plans  and 
receives  a  Notice  on  which  the  Issuing 
Agency  has  not  specified  which  or  all 
are  covered  by  the  Notice,  the  emplover 
should  assume  all.  and  forward  copies 
of  Part  B  of  the  Notice  to  each  plan 
administrator.  Further,  if  a  Notice  is 
received  by  the  administrator  of  a  group 
health  plan  with  several  options  (e.g..  a 
fee  for  services  option  and  a  managed 
care  option)  and  the  emplovee  is  not 
enrolled,  the  ERISA  section  609(a)(3)(B) 
requirement  will  be  satisfied  because 
the  Notice  directs  the  plan  administrator 
to  obtain  an  election  from  the  Issuing 
Agency  after  the  Notice  is  qualified. 
Finally,  ERISA  section  609(a)(3)(C)  is 
satisfied  by  the  Notice  specifying  that 
the  period  of  coverage  may  only  end  for 
the  child(ren)  when  similarly  situated 
dependents  are  no  longer  eligible  for 
coverage  under  the  terms  of  the  plan,  or 
upon  the  occurrence  of  certain  specified 
events.'^ 


•^  Section  1908(a|(2)(C)  and  (3)(C;)  of  the  SSA  sets 
out  rules  for  States  to  require  that,  when  a  child  is 
provided  health  care  coverage  by  an  parent's 
insurer  pursuant  to  a  court  or  administrative  order. 
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Under  ERISA  section  609(a)(4).  a 
QMCSO  cannot  require  a  plan  to 
provide  new  types  or  forms  of  benefits 
not  otherwise  provided  under  the  plan, 
except  to  the  extent  necessary  to  meet 
the  requirements  of  a  State  law 
described  in  section  1908  of  the  SSA. 
The  Notice  satisfies  this  section  because 
it  provides  that  the  child(ren)  will  only 
be  covered  as  dependents,  or  be 
enrolled  only  in  an  option  provided 
under  the  plan  available  to  other 
dependents,  and  the  Instructions  inform 
the  plan  adhiinistrator  of  the  restrictions 
relating  to  section  1908  of  the  SSA. 

The  Department  has  made  several 
small  changes  in  the  final  regulation 
consistent  with  this  discussion,  as  well 
as  other  small  changes  to  simplify  the 
Notice  by  removing  guidance  available 
to  the  parties  elsewhere. 

B.  Other  Qualification  Matters 

A  commenter  requested  that  the 
Notice  should  indicate  which  items  to 
be  completed  by  the  Issuing  Agency  are 
essential  for  the  effectiveness  of  the 
Notice  with  respect  to  the  plan 
administrator.  This  commenter 
explained  that  an  Issuing  Agency  might 
hesitate  to  provide  some  items  of 
information  listed  in  the  Notice,  such  as 
child's  social  security  number,  or  might 
not  have  an  employer's  EIN.  Another 
suggested  that  Ae  Department  provide 
guidance  regarding  the  omission  of 
information  that  a  plan  administrator 
can  reasonably  obtain  or  determine. 
Another  commenter  suggested  that, 
consistent  with  ERISA  section 
609(a)(3)(A).  the  Notice  should  clarify 
that  a  plan  administrator  may  not  fail  to 
qualify  a  Notice  solely  because  the 
address  of  a  substituted  official  is 
entered  in  place  of  the  address  of  the 
child  (alternate  recipient).  Another 
commenter  suggested  that  the  Notice 
should  include  a  statement  that  it  serves 
as  evidence  of  the  underlying  child 
support  order.  This  commenter 
explained  that  including  this  statement 
is  necessary  to  ensure  that  the  medical 
support  provisions  of  the  underlying 
child  support  order  can  be  implemented 
upon  the  receipt  of  the  Notice  vdthout 
requiring  any  additional  docmnentation. 

Although  the  Notice  provides  for 
information  designed  to  assist  the 
parties,  such  as  the  EIN  of  the  employer 
and  social  security  numbers  of  the 
parties,  not  all  of  these  items  are 
necessary  for  the  Notice  to  be 


the  child  may  only  he  disenroUed  if  the  employer 
or  insurer  is  provided  satisfactory  evidence  that  the 
.  order  is  no  longer  in  effect,  the  child  is  or  will  be 
enrolled  in  comparable  coverage  which  will  take 
effect  no  later  than  the  effective  date  of 
disenrollment,  or  the  employer  eliminates  family 
health  coverage  for  all  of  its  employees. 


recognized  as  a  QMCSO.  As  described 
above,  the  only  information  necessary 
on  the  Notice  is  the  identity  of  the 
Issuing  Agency,  the  identification  of  an 
imderlying  order  providing  for  medical 
child  support,  and  the  names  and 
addresses  of  the  employee  and  the 
child(ren)  (or  substitutes  where 
appropriate).  It  is  the  view  of  the 
Department  that  identification  of  the 
order  on  the  Notice  is  sufficient 
evidence  of  the  existence  of  the 
underlying  support  order.  The  plan 
administrator  may  take  Part  B  of  the 
Notice  at  face  value,  and  is  not  obligated 
(nor  should  undertake  under  normal 
circumstances)  to  make  an  inquiry  into 
the  bona  fides  of  a  Notice  or  Order 
under  state  law.  In  addition,  if  any  of 
the  necessary  information  has  been 
omitted  but  is  reasonably  available  to 
the  plan  administrator,  the  Notice 
should  not  fail  to  be  qualified  solely 
because  of  such  omission, 

A  commenter  suggested  that  the  final 
regulation  should  provide  that  a  plan 
administrator  would  be  deemed  to  have 
not  breached  its  duties  if  such  plan 
administrator  has  acted  in  good  faith  to 
comply  with  the  regulation. 

Under  ERISA  section  609(a)(6),  if  a 
plan  administrator  acts  in  accordance 
with  the  fiduciary  standard  of  conduct 
in  treating  a  medical  child  support  order 
as  being  (or  not  being)  a  qualified 
medical  child  support  order,  then  the 
plan's  obligation  to  the  participant  and 
each  alternate  recipient  shall  be 
discharged  to  the  extent  of  any  payment 
made  pvirsuant  to  such  acrt  of  the 
fiduciary.  In  addition,  the  Department 
believes  that  the  Notice  is  designed  to 
be  presumptively  qualified  when  it 
reaches  the  plan  administrator. 
Therefore,  in  most  cases,  a  plan 
administrator  must  pay  benefits  in 
accordance  with  the  applicable 
requirements  of  an  appropriately 
completed  Notice. 

C,  Waiting  Periods 

The  proposed  Notice  did  not 
specifically  address  how  the  application 
of  a  waiting  period  would  affect 
qualification  and  enrollment.  The 
preamble  accompanying  the  proposal 
provided  in  relevant  part  that  "if  Part  B 
is  appropriately  completed,  the  plan 
administrator  must  treat  the  Notice  as  a 
QMCSO,  even  if  there  is  a  waiting 
period  to  enroll  in  the  plan."  Several 
commenters  suggested  that  the 
regulations  and  the  Notice  should 
provide  guidance  regarding  the 
responsibilities  of  the  respective  parties 
following  notification  to  the  Issuing 
Agency  that  enrollment  is  subject  to  a 
waiting  period.  Several  commenters 
suggested  that  the  Employer  Response 


should  contain  spaces  for  the  employer 
to  inform  the  Issuing  Agency  that  the 
named  employee  is  not  eligible  for 
coverage  because  of  a  waiting  period, 
and  to  describe  such  waiting  period. 

Under  section  701(b)(4)  of  ERISA,  as 
added  by  the  Health  Insurance 
Portability  and  Accovmtability  Act 
(HIPAA),  a  waiting  period  is  the  period 
that  must  pass  with  respect  to  an 
individual  before  the  individual  is 
eligible  to  be  covered  for  benefits  under 
the  terms  of  the  group  health  plan.  The 
Department  believes  that  under  some 
circumstances,  such  as  when  an 
employer  receives  a  Notice  for  a  newly 
hired  employee,  or  where  the  Notice 
requires  enrollment  of  the  employee  for 
enrollment  of  the  child,  such  waiting 
periods  will  apply  to  the  employee  and 
child.  As  under  the  proposed  regulation, 
the  Department  believes  that  a  Notice 
should  be  qualified  regardless  of  the 
applicability  of  a  waiting  period.  The 
MCSWG  inReconunendation  #39  of  its 
Report  suggested  that  the  employer 
should  be  responsible  for  applications 
subject  to  a  waiting  period  of  90  days  or 
more,  or  if  the  waiting  period  is 
ascertained  by  some  other  means  such 
as  hours  worked. 

In  response  to  pubUc  comments  and 
concerns  of  the  Working  Group,  the 
Notice  clarifies  that  if  more  than  ninety 
days  remain  of  the  waiting  period,  or  if 
it  is  measvired  by  some  other  means,  the 
plan  administrator  qualifies  the  Notice, 
and  returns  Part  B  to  the  employer  and 
the  Issuing  Agency  without  completing 
the  enrollment.  Upon  notification  from 
the  employer  of  satisfaction  of  the 
period,  the  plan  administrator 
completes  the  enrollment  process. 
However,  if  the  plan  provides  a  waiting 
period  of  ninety  days  or  less,  or  if  ninety 
days  or  less  remain  of  a  longer  waiting 
period,  the  plan  administrator  qualifies 
the  Notice,  and  processes  the 
enrollment,  notifying  the  parties, 
including  the  Issuing  Agency,  of  the 
effective  date. 

D,  Notification  to  Issuing  Agency  of 
Multiple  Enrollment  Options 

The  proposed  Notice  provided  that, 
following  qualification,  in  the  event  that 
more  than  one  enrollment  option  would 
be  available  to  an  alternate  recipient,  the 
plan  administrator  would  use  the  Plan 
Administrator  Response  to  notify  the 
Issuing  Agency  of  these  options.  The 
Agency  would  then  choose  the  option  in 
which  the  child(ren)  would  be  erux)lled. 

Several  commenters  suggested  that 
the  Plan  Administrator  Response  (and 
any  corresponding  Instructions)  should 
be  modified  so  that  the  notification  to 
the  Issuing  Agency  regarding  multiple 
enrollment  options  also  includes  the 
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cost  of  dependent  coverage  for  each 
option.  These  commenters  explained 
that,  in  the  event  that  limitations  on 
withholding  would  prevent  an  employer 
from  withholding  sufficient  amounts  for 
contribution  to  a  plan,  information 
regarding  cost  of  coverage  would  permit 
an  Issuing  Agency  to  address  this 
problem  by  modifying  the  amount  . 
withheld  for  cash  support  or  selecting 
an  option  that  requires  employee 
contribution  within  the  limitations. 

Additionallv.  some  of  these 
commenters  suggested  that  the  Plan 
Administrator  Response  (and  any 
corresponding  Instructions)  should  be 
modified  so  that  notification  regarding 
multiple  enrollment  options  also 
includes  a  description  of  anv  service 
area  limitations.  Such  information 
would  permit  the  Issuing  Agencv  to 
choose  an  option  that  could  provide 
benefits  to  an  alternate  recipient. 

The  M(;SVVG  in  Recommendation  #3e) 
suggested  that  if  some  or  all  options 
under  the  plan  are  limited  to  specific 
geographic  service  areas,  then  (in 
addition  to  sending  the  Plan 
Administrator  Response  to  the  Issuing 
Agency)  the  plan  administrator  should 
provide  information  to  the  Agencv  that 
would  allow  that  .\gencv  to  determine 
whether  the  coverage  would  be 
accessible  to  the  child,  although  if  the 
child  is  outside  the  plan's  ser\ice  area, 
the  plan  administrator  should  be 
instructed  to  enroll  the  child  in  the  plan 
unless  the  Agency  notifies  the  plan 
otherwise.  The  MCSWG  suggested  in 
Recommendation  #37  that  if  the  plan 
administrator  cannot  determine  the 
child's  zip  code  or  location  from  the 
Notice,  the  plan  administrator  should  be 
instructed  to  contact  the  Issuing  Agenc\ 
to  obtain  sufficient  information  to 
determine  which  options  would  be 
accessible  to  the  child  or  to  provide 
sufficient  information  to  the  Agency  to 
make  such  a  determination. 

In  response,  the  Department  believes 
that  the  majority  of  these  concerns  will 
be  alleviated  because  the  addition  of 
automatic  enrollments  in  the  final 
Notice  decreases  the  likelihood  that  the 
Issuing  Agency  will  need  to  select 
coverage.  Furthermore,  as  discussed 
previously,  the  Department  assumes 
that  the  parties,  including  the  Issuing 
Agency,  will  have  received  adequate 
information  regarding  the  required 
contributions,  benefit  levels,  and 
limitations  (including  geographic 
limitations)  of  the  plan  or  plan  options, 
in  the  form  of  an  SPD  or  other 
documents  provided  by  the  plan 
administrator.  In  general,  the 
Department  believes  that  the  Notice  will 
be  used  most  efficiently  when  it  remains 
as  short  and  simple  as  possible,  and 


where  the  plan  administrator  has  the 
fle.xibihty  to  providi-  the  needed 
informati(jn  by  supplying  the 
appn)[)riate  existing  documents  rather 
than  adding  information  to  the  Notice. 
Therefore,  the  Department  believes  that 
procedures  in  the  final  regulation  and 
Notice  w  ill  satisfy  the  concern  of  the 
Working  Group,  although  the  suggestion 
in  Recommendation  #36  was  not 
specificallv  implemented. 

With  respect  to  Recommendation  #37 
of  the  MGSWG.  the  Department 
recognizes  the  need  for  information  to 
be  exchanged  if  an  option  is  to  be 
selected,  but  is  reluctant  to  require  the 
plan  administrator  to  make  a 
determination  regarding  accessible 
enrollment  options.  This  determination 
is  better  placed  with  the  Agencv. 
Therefore  the  Department  believes  it  is 
not  appropriate  to  implement 
Rectmimeiidation  #37  of  the  MCSWG. 

E.  Issuing  Agency  Responsibility  To 
Ghoose  Enrollment  Option 

The  Department  received  several 
comments  that  expressed  concern 
regarding  the  requirement  that  the 
Issuing  Agency  choose  from  among 
available  options.  Some  of  these 
comments  explained  that  there  may  be 
inadequate  staff  to  earn*'  out  this 
function,  that  such  interaction  may 
cause  delavs  in  enrollment,  and  that 
such  interaction  may  hinder  automation 
of  the  child  support  enforcement 
system  One  commenter  requested  that 
the  Issuing  Agency  not  be  made 
responsible  for  requiring  the  non- 
custodial parent  to  change  coverage, 
unless  Federal  legislation  is  pas.sed  that 
would  require  States  to  include  this 
requirement  in  the  State  child  support 
enforcement  plans.  Several  commenters 
suggested,  as  an  alternative,  that  in  the 
event  multiple  options  are  available,  the 
plan  administrator  should  contact  one 
or  both  parents  to  choose  an  enrollment 
option.  Another  suggested  alternative 
was  that,  in  the  event  multiple  options 
are  available,  the  employer  would 
provide  the  plan  administrator  with 
information  regarding  withholding 
limits  (in  this  respect.  Part  A  should  be 
revised  so  that  the  Issuing  Agency 
clarifies  the  limit)  and  costs  of  options, 
and  the  Notice  should  instruct  the  plan 
administrator  to  enroll  the  named  child 
in  the  option  that  can  be  accommodated 
hv  the  amounts  that  mav  be  withheld  in 
accordance  with  applicable  withholding 
limits. 

Others  recommended  that  if  the 
named  employee  is  already  enrolled  in 
family  coverage  and  the  named  child  is 
in  the  plan's  service  area,  then  the  plan 
administrator  should  be  instructed  to 
eru-oll  the  child  in  such  coverage 


without  any  further  action  by  the 
Issuing  Agency,  There  was  also  a 
recommendation  that  if  a  plan  has  a 
"default  option"  that  it  applies  with 
respect  to  enrollment  pursuant  to  a 
qualified  medical  child  support  order, 
then  it  should  be  permitted  to  follow 
that  option  if  the  Issuing  Agencv  does 
not  respond  within  20-business  days 
regarding  its  choice  from  among  the 
available  options. 

Another  commenter  recommended 
that  if  the  named  child  is  currentlv 
enrolled  as  a  dependent  under  the  terms 
of  the  plan,  but  other  options  are 
available,  the  plan  administrator  would 
use  the  Plan  Administrator  Response  to 
notifv'  the  Issuing  Agency  of  the 
availability  of  options,  and  the  child's 
enrollment  would  not  change  unless  the 
Agency  directs  otherwise  by  returning 
enrollment  forms. 

In  response,  the  Department 
understands  that  some  medical  child 
support  orders  are  general  in  nature,  in 
part  because  such  orders  mav  be  used  to 
obtain  coverage  from  a  succession  of 
employers  and/or  group  health  plans. 
However,  where  a  plan  has  only  one 
option,  there  will  be  no  need  to  make 
a  selection.  This  is  reflected  in  the  final 
regulation.  Further,  in  response  to 
comments,  under  the  final  regulation, 
even  if  there  are  multiple  options  under 
the  plan  (e.g.,  a  fee  for  services  option 
and  a  managed  care  option),  if  the  child 
is  already  enrolled,  enrollment  will 
continue  unchanged.  Also,  based  on  the 
concerns  expressed  by  State  agencies, 
the  final  Notice  does  not  provide  the 
Issuing  Agency  with  the  opportunity  to 
change  the  noncustodial  parent's 
existing  coverage.  Therefore,  if  the 
employee  is  already  enrolled  in  an 
option  with  dependent  coverage,  or 
with  dependent  coverage  available,  the 
plan  administrator  should  enroll  the 
child  with  no  further  action  bv  the 
Issuing  Agency.  Thus,  in  most  cases, 
coverage  will  be  provided 
automatically,  with  no  further 
involvement  by  the  Issuing  IV-D 
agency. 

The  Department  recognized,  however, 
that  there  needed  to  be  some 
mechanism  to  implement  Notices  that 
are  QMCSQs  where  the  employee  is  not 
enrolled,  the  employer  provides  options 
under  a  group  health  plan,  and  no 
option  is  specified  in  the  Notice. 
Because  the  Issuing  Agency  is  enforcing 
one  parent's  child  support  obligations, 
the  Department  believes  that  it  is  not 
appropriate  to  permit  either  parent 
alone  to  choose  the  coverage.  The 
Department  also  does  not  believe  it  is 
feasible  to  adopt  the  suggestion  that  the 
plan  administrator  choose  the 
enrollment  option  because  the 
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Department  does  not  believe  that  the 
plan  administrator  should  be  required  to 
make  such  discretionary  choices 
regarding  coverage.  The  Department, 
therefore,  concluded  that  the  choice 
should  be  made  by  the  Issuing  Agency 
on  behalf  of  the  child.  Placing  the 
decision  with  the  Issuing  Agency  also 
may  give  that  Agency  the  opportunity  to 
adjust  the  cash/medical  obligation,  in 
order  to  make  appropriate  coverage 
available,  and  to  take  into  account  any 
assignment  of  rights  to  the  Medicaid 
agency. 

Lastly,  the  Notice  now  provides  that 
if  a  group  health  plan  offers  options, 
and  the  employee  is  not  enrolled,  and 
the  plan  has  a  default  option,  the  child 
should  be  placed  in  that  option  if  the 
IV-D  agency  does  not  respond  to  the 
plan  administrator  within  20  business 
days.  Even  if  the  plan  does  not  provide 
a  default  option,  the  Department 
understands  that  the  OCSE  regulations, 
also  published  today,  are  designed  to 
ensure  that  the  Issuing  Agency  will 
select  an  option  promptly.  However,  in 
the  event  that  the  Issuing  Agency  does 
not,  the  plan  administrator  may  wish  to 
contact  the  Agency  to  ensure  that  each 
child  is  placed  in  appropriate  coverage 
as  soon  as  reasonably  possible. 

The  Department  recognizes  that, 
under  these  procedures,  delays  after  the 
Notice  is  deemed  to  be  a  QMCSO  may 
occur  in  the  rare  instance  that  a  plan 
does  not  have  a  default  option  and  the 
Issuing  Agency  does  not  respond 
promptly.  The  Department  also 
recognizes  that  this  part  of  the  process 
is  not  necessarily  amenable  to 
automation.  This  process  nonetheless 
provides  a  child  at  least  as  great  a 
chance  of  obtaining  coverage  as  a  child 
covered  by  a  private  QMCSO,  or  as  a 
child  receiving  enforcement  services 
under  the  State  child  support 
enforcement  system  that  existed  before 
CSPIA.  With  a  private  QMCSO,  there  is 
no  mechanism,  unless  the  parents  agree, 
short  of  retiiming  to  the  state  coiirt  or 
administrative  agency  that  issued  the 
order,  to  choose  between  available 
options.  Prior  to  CSPIA,  furthermore. 
State  agencies  often  had  difficulty 
obtaining  medical  child  support  at  all. 
Nevertheless,  the  Department  is 
soliciting  comments  regarding 
approaches  by  which  any  remaining 
delays  in  providing  coverage  may  be 
reduced  or  avoided. 

4.  Enrollment  in  Coverage  and  Types  of 
Benefits 

A.  Type  of  Coverage 

One  commenter  requested  guidance 
regarding  whether  a  Notice  would 
require  a  plan  to  provide  dependent- 


only  coverage  if  it  otherwise  would  not 
provide  such  coverage.  Another 
requested  clarification  regarding 
whether  a  Notice  could  require 
enrollment  of  an  employee  and  an 
alternate  recipient  in  two  separate 
plans.  That  commenter  expressed  the 
view  that  a  Notice  could  require 
enrollment  in  onlv  one  plan. 

Under  ERISA  section  609(a)(4).  a 
QMCSO  cannot  require  a  group  health 
plan  to  offer  a  type  or  form  of  benefit 
not  otherwise  provided  under  the  plan, 
except  as  required  by  a  State  law- 
enacted  pursuant  to  section  1908  of 
SSA.  Therefore,  a  plan  is  not  required 
to  provide  dependent-only  coverage  if 
the  plan  does  not  otherwise  provide 
such  coverage,  or  offer  enrollment  in 
different  plans,  unless  one  plan  offers 
dependent-only  coverage.  However,  the 
Department  believes  that  it  is  clear  from 
the  passage  of  ERISA  section  609(a)  and 
SSA  section  1908  that  Congress 
intended  plans  to  em-oll  children 
covered  by  medical  child  support 
orders,  if  the  parent  is  eligible,  whether 
or  not  the  parent  is  currently  enrolled. 
Therefore,  if  a  plan  does  not  provide 
dependent-only  coverage,  it  must  enroll, 
without  regard  to  open  season 
restrictions,  the  child  and  the  parent 
covered  by  the  Notice  if  otherwise 
qualified. 

B.  Optional  Enrollment 

Several  commenters  suggested  that 
the  regulation  and  the  Notice  should 
clarify  that  an  employee  may  be 
eru-olled  involuntarily  if  this  is 
necessary  for  the  eiu-ollment  of  a  named 
child  pursuant  to  a  Notice.  Iri  contrast, 
other  commenters  objected  to  the 
requirement  that  an  employee  may  be 
enrolled  involuntarily  in  a  plan  if  this 
is  necessary  for  enrollment  of  an 
alternate  recipient.  Under  such 
circumstances,  one  commenter 
suggested  that  the  employee  instead 
should  be  given  the  right  to  enroll 
voluntarily,  but  should  not  be  forced  to 
enroll. 

The  Department  has  carefully 
considered  these  comments  and  has 
decided  to  publish  the  final  regulation 
as  proposed.  The  QMCSO  provisions 
clearly  were  enacted  under  the 
assumption  that  the  employee  involved 
might  not  be  eiu-olled  in  the  applicable 
coverage.  The  Department  does  not 
believe  that  Congress  intended  QMCSOs 
to  be  given  effect  only  where  the 
employee  consents  to  enrollment. 
Rather,  it  is  the  Department's 
interpretation  that  the  underlying  order 
establishing  the  medical  child  support 
obligation  requires  the  plan 
administrator  to  provide  benefits  in 
accordance  with  its  terms.  In  addition. 


State  laws  described  in  section  1908  of 
the  SSA  require  plans  and  employers  to 
permit  the  custodial  parent  to  enroll  the 
child,  with  the  implication  that  the 
court  ordered  group  health  coverage  is 
not  dependent  on  the  acquiescence  of 
the  employee,  the  noncustodial  parent 

Another  commenter  expressed  the 
view  that  requiring  an  employee  who  is 
presently  enrolled  in  a  plan  to  change 
options  from  individual  coverage  to 
include  dependent  coverage  might  be 
inconsistent  with  Treasury  regulations 
regarding  permissible  election  changes 
in  "cafeteria"  plans. 

In  response,  the  Department 
understands  that  final  Treasur\' 
regulations  under  section  12.5  of  the 
Internal  Revenue  Code  (IRC)  permit  a 
section  125  "cafeteria"  plan  to  change 
an  employee's  election  to  provide 
coverage  for  a  child  who  is  a  dependent 
of  the  employee  (including  a  child  of 
either  divorced  parent  '■  if  a  medical 
child  support  order  requires  coverage 
for  the  child),'  Likewise,  a  section  125 
"cafeteria"  plan  may  permit  a 
participant  to  make  an  election  change 
to  cancel  coverage  for  such  a  child  if  a 
medical  child  support  order  requires 
another  individual  to  provide  coverage 
for  such  child." 

C.  "Unlawful  refusal  to  enroll" 
Provision 

The  Department  received  several 
comments  regarding  the  "unlawful 
refusal  to  enroll"  provision  in  the 
proposed  Notice.  One  commenter 
requested  that  the  regulation  clarifv' 
whether  open  enrollment  restrictions, 
such  as  those  imposed  by  HMOs,  could 
be  applied  to  eiu-ollment  pursuant  to  a 
Notice.  Another  suggested  that  the 
provision  should  further  provide  that 
enrollment  cannot  be  denied  on  the 
ground  that  a  child  has  a  preexisting 
condition  that  would  otherwise  make 
the  child  ineligible  for  coverage. 

In  response,  the  Department  notes 
that  enrollments  pursuant  to  a  Notice 
are  to  be  made  without  regard  to  open 
season  restrictions  (which  generally  are 
limited  periodic  opportunities  to  enroll 
in  the  plan).  This  requirement  is  derived 
from  SSA  section  1908(a)(2)  and  (3). 


".Sep  sec:!ii)n  105(h)  of  thf  IRC 

"The  Department  note.s  that  a  flexible  spending 
arrangement  (as  defined  in  IRS  proposed  regulation 
26  CFR  1.125-2  Q)t,\  7(c.),  54  FR  94bO)  or  medical 
savings  account  las  defined  in  section  220  of  the 
IRC:).  which  may  he  offered  as  part  of  a  section  125 
"cafeteria  ■  plan,  that  is  subject  to  Title  I  of  ERISA 
is  a  group  health  plan  as  defined  under  ERIS.A 
section  607|a),  and  thus  is  subject  to  the 
requirements  of  ERIS.A  section  b09(al 

".See  65  FR  15548.  15552  (March  23.  2000). 
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However,  new  enrollees  may  be  subject 
to  pre-existing  condition  limitations.'' 

D.  Period  of  Coverage 

A  commenter  suggested  that  language 
should  be  added  to  the  "period  of 
coverage"  provision  so  that  the 
disenrollmenf  of  a  child  upon  provision 
of  evidence  that  the  order  is  no  longer 
in  effect  would  be  permitted  only  when 
such  evidence  is  provided  by  the 
Issuing  Agency.  Another  commenter 
requested  guidance  nn  the  meaning  of 
"comparable  coverage"  in  this 
provision. 

The  Department  recognizes  the 
concern  raised  by  these  comments.  The 
relevant  provisions  of  the  Notice  require 
that  coverage  may  only  be  terminated  if 
the  plan  administrator  is  provided 
■satisfactor\'"  written  evidence  that  the 
support  order  is  no  longer  in  effect.  In 
response  to  the  second  comment  on  this 
section,  it  is  the  Department's  view  that 
"comparable  coverage"  as  used  in  the 
"period  of  coverage"  does  not  mean 
identical,  but  generally  means  coverage 
that  is  similar  in  scope  to  the  current 
coverage  and  that  would  provide 
approximately  the  same  type  and  extent 
of  coverage  to  the  child  or  children.  The 
term  "comparable  coverage"  appears  in 
section  1908  of  the  SSA,  but  is  not 
defined.  The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  interpretations  of  those  provisions  of 
the  SSA.  and  it  is  the  understanding  of 
the  Department  that  HCFA  intends  to 
promulgate  regulations  that  will  include 
a  discussion  of  the  term  "comparable 
coverage." 

E.  Other  Termination  Matters 

The  Department  received  several 
comments  related  to  the  employee 
contributions  necessar\'  for  coverage. 
Commenters  requested  guidance 
regarding  whether  a  plan  would  be 
required  to  provide  benefits  if  an 
employer  cannot  withhold  a  sufficient 
amount  because  of  the  application  of 
withholding  limits 

It  is  the  Department's  view  that  if  the 
necessarv'  employee  contributions 
cannot  be  made  because  of  income 
withholding  limitations,  the  plan  is 
under  no  obligation  to  continue 
coverage. 

5.  Challenges 

A  number  of  comments  requested 
clarification  regarding  how  an  employee 
could  contest  income  withholding  or 


Hinder  section  702  of  ERIS.\.  as  added  h\ 
HTPAA.  enrollment  cannot  be  denied  becduse  of  a 
preexjstini;  condition,  and  section  701  of  ERISA 
limits  the  period  for  which  such  conditions  can 
affect  eligibility  for  benefits. 


could  challenge  certain  aspects  of  the 
Notice  qualification  process. 

In  response  to  the  comment  regarding 
income  withholding,  the  Instructions  to 
the  employer  on  Part  A  of  the  Notice 
explain  that  the  employee  may  contest 
the  wage  withholding  based  on  a 
mistake  of  fact  (such  as  the  identity  of 
the  obligor),  and  that  to  contest  such 
enforcement,  the  employee  should 
contact  the  Issuing  Agency.  State  law 
governs  the  circumstances  under  which 
the  employee  may  challenge  the 
underlying  State  court  order  that 
establishes  the  support  obligation. 
Lastly,  in  resptmse  to  the  comment 
regarding  the  qualification  process,  it  is 
the  Department's  view  that  the  plan's 
QMCSO  procedures  should  explain  the 
employee's  ERISA  remedies,  including 
the  information  that  the  plan 
administrator's  determination  whether  a 
notice  is  a  QMCSO  is  a  fiduciary  act  that 
IS  subject  to  challenge  in  Federal  court 
under  ERISA. 

6.  Effective  Date  and  Use 

A.  General  use  of  the  Notice 

Several  commenters  suggested  that 
the  Notice  should  contain  language 
clarifying  that,  pursuant  to  sections 
401(e)  and  (f)  of  CSPIA,  it  is  intended 
to  effect  enrollment  in  plans  established 
or  maintained  by  state  and  local 
governments  and  churches,  which  are 
generally  exempt  from  ERISA,  as  well  as 
group  health  plans  subject  to  ERISA. 
These  commenters  note  that,  in 
accordance  with  section  466(a)(19)  of 
the  Social  Security  Act.  State  child 
support  enforcement  agencies  will  be 
required  to  send  the  Notice  to  an 
employer  regardless  of  whether  the 
group  health  plan  maintained  by  that 
employer  is  subject  to  ERISA.  These 
commenters  express  concern  that 
because  the  Notice  refers  specifically  to 
ERISA,  it  may  be  misinterpreted  as 
applicable  only  to  ERlSA-covered  plans. 

The  Department  agrees  with  this 
comment.  The  Notice  has  been  revised 
to  clarif\'  its  use  with  respect  to  church 
plans  and  plans  of  state  and  local 
governments 

A  commenter  asked  whether  a  Notice 
would  be  effective  for  enrollment 
purposes  if  sent  directly  to  a  plan 
administrator  bv  an  Issuing  Agency. 

The  Department  believes  that  most,  if 
not  all.  States  will  continue  the  practice 
of  sending  medical  child  support  orders, 
including,  when  adopted  by  each  State, 
the  Notice,  to  employers  for 
enforcement,  as  is  required  under 
CSPIA.  However,  if  a  plan  administrator 
receives  a  Notice  directly  from  an 
Issuing  Agency,  it  should  be 
administered  as  if  it  were  a  medical 


child  support  order  under  ERISA 
section  609(a),  to  the  extent  possible. 

Commenters  requested  guidance 
regarding  what  entity  constitutes  an 
"issuing  agency"  that  is  permitted  to 
issue  a  Notice.  One  suggested  that 
"issuing  agency  "  means  the  courts  and 
IV-D  or  child  support  enforcement 
agencies;  others  suggested  that  it  means 
only  IV-D  or  child  support  enforcement 
agencies.  Commenters,  including  the 
MCSVVG  in  Recommendation  #27  of  its 
Report,  reasoned  that  the  relevant 
statutory  provisions  contemplate  an 
"issuing  agency"  that  is  a  child  support 
enforcement  agency,  and  that  such 
guidance  will  clarify  that  the  specific 
requirements  contained  in  section 
609(a)(5)(C)  of  ERISA  will  not  apply 
with  respect  to  a  Notice  that  is  not 
issued  by  FV-D  Agency,  and  that  only 
Notices  issued  by  IV-D  Agencies  will  be 
deemed  QMCSO's. 

In  response,  the  Department  notes 
that  it  is  clear  that  CSPIA  contemplates 
that  the  Notice  is  to  be  issued  by  State 
rV-D  agencies.  It  is  also  clear,  however, 
that  Congress  did  not  intend  to 
invalidate  existing  or  alternative  child 
support  enforcement  efforts  outside  of 
the  rV-D  system.  The  obligations 
imposed  by  section  609(a)(5)(C)  of 
ERISA  apply  only  with  respect  to  those 
Notices  issued  by  State  IV-D  agencies. 
However,  a  Notice  received  from  a 
source  other  than  a  FV-D  Agency  may  be 
valid  for  purposes  of  enrolling  a  child. 
Plan  administrators  are  advised  that 
such  orders  are  "medical  child  support 
orders  "  as  defined  in  ERISA  section 
609(a)(2)(B),  that  the  procedures 
mandated  by  section  ERISA  609(a)(5)(A) 
and  (B)  remain  applicable  with  respect 
to  such  orders,  and  that  if  such  orders 
satisfy  the  ERISA  requirements,  they  are 
QMCSOs. 

B.  Effective  Date 

The  NPRM  proposed  an  October  1 , 
2001 .  effective  date  for  the  final 
regulation,  which  coincides  with  the 
earliest  date  on  which  States,  under 
section  401(c)(3)  of  CSPIA  (as  amended 
by  section  4(b)  of  Pub.  L.  105-306).  will 
be  required  to  use  the  Notice  to  enforce 
the  health  care  coverage  provisions  of 
child  support  orders. 

The  Department  received  a  number  of 
comments  related  to  the  effective  date  of 
the  regulation.  One  commenter 
requested  clarification  as  to  when  use  of 
the  Notice  may  begin.  This  commenter 
noted  that  some  States  may  begin  to  use 
the  Notice  prior  to  the  proposed 
effective  date  of  the  Labor  regulation. 
Commenters  also  requested  guidance 
regarding  whether  the  promulgation  of 
the  Notice  would  invalidate  orders 
being  treated  as  qualified  medical  child 
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support  orders  prior  to  the  effective 
date,  and.  in  any  case,  whether  a  Notice 
would  need  to  be  issued  with  respect  to 
these  orders.  These  commenters  also 
questioned  whether  a  Notice  may  be 
used  to  enforce  only  those  child  support 
orders  issued  after  the  effective  date  of 
the  final  Notice  regulation. 

Section  401(d)  of  CSPL\,  which  added 
section  609(a)(5)(C)  to  ERISA,  did  not 
contain  a  delayed  effective  date  as 
section  401(c)(3)  does.  The  Department 
understands  that  some  States  will  begin 
to  use  the  Notice  upon  its  final 
publication.  The  Department  believes 
such  use  is  permissible  and  has 
therefore  amended  the  effective  date 
provision  for  the  regulation  to  be 
effective  30  days  after  publication.  After 
that  date,  if  a  plan  administrator 
receives  Part  B  ft'om  the  employer,  the 
plan  administrator  must  operate  in 
accordance  with  section  609(a)(5)(C)  of 
ERISA  and  29  CFR  2590.609-2.  The 
Department  also  believes  that  Congress 
did  not  intend  to  invalidate  previously 
issued  and  qualified  medical  child 
support  orders,  and  that  Congress 
intended  that  the  Notice  could  be  used 
to  enforce  orders  issued  prior  to  the 
passage  of  CSPIA. 

Economic  Analysis  Under  Executive 
Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4,  1993),  the  Department 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB). 
Section  3(f)  of  the  Executive  Order 
defines  a  "significant  regulatory  action" 
as  an  action  that  is  likely  to  result  in  a 
rule  (1)  having  an  aimual  effect  on  the 
economy  of  SlOO  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  conununities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
regulation  raises  novel  legal  or  policy 
issues  arising  out  of  legal  mandates. 
Therefore,  this  regulation  is 
"significant"  and  subject  to  review 


under  section  3(f)(4)  of  the  Executive 
Order.  Consistent  with  the  Executive 
Order,  the  Department  has  undertaken 
an  assessment  of  the  costs  and  benefits 
of  this  regulatory  action.  The  analysis  is 
detailed  below,  following  a  description 
of  the  medical  child  support  process 
and  its  relationship  to  this  regulation. 

Overview 

The  medical  child  support  process 
requires  that  a  State  child  support 
enforcement  agency  (State  agency)  issue 
a  notice  to  the  employer  of  a 
noncustodial  parent,  who  is  subject  to  a 
child  support  order  issued  by  a  court  or 
administrative  agency,  informing  the 
employer  of  the  parent's  obligation  to 
provide  health  care  coverage  for  the 
child(ren).  The  employer  must  then 
determine  whether  family  health  care 
coverage  is  available  for  which  the 
dependent  child(ren)  may  be  eligible, 
and  if  so,  the  employer  must  notify  the 
administrator  of  each  plan  covered  by 
the  Notice.  The  plan  administrator  is 
then  required  to  determine  whether  the 
dependent  child(ren)  are  eligible  for 
coverage  under  a  plan.  If  eligible,  the 
plan  administrator  is  required  to  em-oll 
the  dependent  child(ren)  in  an 
appropriate  plan. 

Even  with  a  medical  child  support 
process  in  place.  State  agencies  and 
administrators  of  group  health  plans 
have  experienced  difficulties  in 
obtaining  medical  coverage  for  children 
of  noncustodial  parents  due  to  problems 
encountered  in  establishing  what 
constitutes  a  qualified  medical  child 
support  order  (QMCSO).  In  response  to 
these  and  other  problems  affecting  the 
child  support  process,  the  Child 
Support  Performance  Incentive  Act  of 
1998  (CSPIA)  was  enacted. 

As  required  by  CSPIA,  the 
Department  and  HHS  are  jointly 
promulgating  a  uniform  National 
Medical  Support  Notice  (Notice)  to  be 
used  throughout  the  child  support 
process  by  State  agencies,  employers. 
and  plan  administrators.  This  Notice  is 
intended  to  simplify  the  issuance  and 
processing  of  medical  child  support 
orders,  provide  standardized 
communication  between  State  agencies, 
employers,  and  plan  administrators,  and 
create  a  uniform  process  for  the 
enforcement  of  medical  child  support. 

The  Notice  has  two  parts.  Part  A,  the 
"Notice  to  Withhold  for  Health  Care 
Coverage,"  and  Part  B,  the  "Medical 
Support  Notice  to  Plan  Administrator." 
The  HHS  regulation  establishes 
procedures  that  would  be  followed  once 
the  Notice  has  been  transmitted  by  the 
State  to  the  employer  and  by  the 
employer  to  the  plan  administrator. 
Thus,  the  Department's  regulation 


provides  guidance  to  plan 
administrators  once  Part  B  has  been 
transmitted  to  a  plan  administrator.  Part 
B  incorporates  the  provisions  of  the 
CSPIA  as  it  pertains  to  the  Employment 
Retirement  Income  Security  Act 
(ERISA).  Specifically,  Part  B  would 
implement  section  609(a)(5)(C)  of  Title 
I  of  ERISA,  which  was  added  by  section 
401(d)  of  CSPL\  to  provide  specific 
rules  for  plan  administrators  to  follow 
upon  receipt  from  an  employer  of  Part 
B. 

For  purposes  of  this  economic 
analysis,  the  Department  estimated  the 
benefits  and  costs  of  the  regulation 
relative  to  the  costs  of  processing  child 
support  orders  in  the  current 
environment.  The  benefits  and  costs  of 
the  rights  conferred  by  the  statute  and 
current  practices  for  processing  medicn! 
child  support  orders  are  included  in  th? 
baseline  and  are  therefore  not 
considered  benefits  or  costs  of  the 
regulation.  These  include  the  rights  for 
enrollment  in  a  plan,  as  well  as 
increased  health  care  coverage  and  the 
attendant  increases  in  claims  costs  faced 
by  employee  benefit  plans.  The 
Department  is  not  aware  of  any  analysis 
presently  available  that  seeks  to 
quantif\'  the  costs  and  benefits  of  the 
medical  support  order  provisions  of 
CSPIA  and,  therefore,  is  not  presenting 
estimates  of  the  costs  and  benefits  of  the 
statute  in  conjunction  with  evaluating 
the  incremental  cost  and  benefits  of 
discretion  exercised  in  the  regulation 

The  Department's  analysis  indicates 
that  the  benefits  of  the  regulation 
substantially  exceed  the  costs.  There  are 
two  types  of  economic  effects  of  the 
regulation:  (1)  The  more  general  and 
primarily  indirect  societal  welfare  gains 
associated  with  facilitating  access  to 
health  care  for  dependent  children,  and 
(2)  the  direct  administrative  benefits 
and  costs  associated  with  implementing 
standardized  Notices.  The  new 
procedures  will  promote  timeliness  in 
processing  medical  child  support  orders 
and  accuracy  in  identifying  a  medical 
child  support  order  as  a  QMCSO.  thus, 
providing  dependent  children  greater 
access  to  health  care  on  a  regular  and 
timely  basis.  The  new  procedures  will 
also  increase  efficiency  and  decrease 
administrative  costs  per  Notice  that 
arise  when  a  non-standardized  notice 
system  is  replaced  by  a  standardized 
notice  system. 

The  Department's  analysis  relies  on 
the  basic  assumption  that  plans  incur  a 
baseline  cost  to  process  notices  in  the 
current  manner.  Each  notice  is  assumed 
to  be  unique,  requiring  individualized 
effort.  The  first  standardized  Notice 
received  by  a  plan  administrator  is 
expected  to  require  the  same  time  as  the 
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unique  notices  previously  received.  In 

addition,  howevpr.  it  i.s  assumed  that 
manv  plan  administrators  will  invest  in 
establishing  new  procedures  upon 
receiving  the  first  Notice  in  anticipation 
of  offsetting  this  start-up  cost  in  hitiire 
savings  associated  with  standardization 
The  processing  time  for  each  second 
and  subsequent  Notice  is  assumed  to  be 
significantly  reduced.  Plan 
administrators  who  do  not  have  a 
reasonable  expectation  of  receiving 
subsequent  Notices  are  assumed  to 
siniplv  continue  to  process  Notices  as 
before  and  therefore  to  be  unaffected  by 
the  regulaticm. 

Based  on  its  analysis,  the  Department 
believes  that  significant  net  benefits  will 
derive  from  the  direct  costs  and  benefits 
of  the  administrative  efficiencies  which 


will  result  from  standardization.  The 
degree  of  the  net  benefit  is  a  function  of 
the  size  of  the  plan.  All  large  plans 
(those  with  at  least  100  participants)  are 
expected  to  benefit  almost  immediately, 
as  they  are  expected  to  receive  multiple 
notices  the  first  vear.  thereby  recovering 
their  ( osts  to  impitjment  new- 
procedures  through  decreases  in  time 
spent  handling  subsequent  Notices. 

An  aggregate  net  benefit  is  also 
expected  for  smaller  plans  (those  with 
10-99  participants)  although  the  initial 
costs  associated  with  procedural 
changes  will  be  repaid  through  savings 
over  a  longer  period  of  time.  The 
benefits  for  this  group  is  shown  to  grow 
progressivelv  larger  over  time.  Very 
small  plans  (those  with  fewer  than  10 
participants)  are  not  expected  to  be 


affected  in  the  aggregate  by  the 
regulation  due  to  the  relative 
infrequencv  of  their  receiving  medical 
child  support  notices. 

The  estimated  net  benefits  and  costs 
of  the  regulation  in  the  first  three  years 
of  implementation  are  summarized  in 
the  table  which  follows.  As  shown,  the 
regulation  is  estimated  to  result  in 
savings  of  S26.6  million  in  the  first  year, 
reducing  total  processing  costs  by  nearly 
one-half.  The  savings  which  accrue  to 
plans  will  increase  over  the  years  as  a 
progressively  greater  proportion  of  the 
Notices  yield  savings.  The  analysis 
indicates  a  net  savings  of  $31.4  million 
in  the  second  year  increasing  to  $34.3 
million  by  year  three  with  a  total 
aggregate  savings  of  $92.3  million  over 
the  period. 


Year  1     .  ... 

Year  2    

Years  

Years  1-3 


Baseline  cost 
(millions) 


Cost  of  invest- 
ment under 
regulation 
(millions) 


Cost  of  proc- 
essing under 
regulation 
(millions) 


Net  savings 
under  regula- 
tion 
(millions) 


$62.3 
62.3 
62.3 

186.9 


S57 

$30.0 

$26.6 

35 

27.4 

31.4 

3.1 

24.9 

34.3 

12.3 

82.3 

92.3 

The  more  general  societcd  welfare 
gains  that  are  expected  to  arise  from 
improvements  in  the  economic  security 
and  health  of  children  are  not  taken  into 
account  in  the  summary  of  net  benefits 
because  thev  cannot  be  spec:ifically 
quantified.  A  detailed  discussion  of  the 
development  of  estimated  costs  and 
benefits  follows 

Discussion  of  the  Comments 

As  mentioned  above,  the  Department 
made  changes  to  the  Notice  to 
incorporate  the  public's  comments. 
These  changes  to  the  Notice,  however, 
did  not  significantly  decrease  or 
increase  the  costs  or  benefits  under  the 
regulation. 

The  Department  did  receive  one 
comment  about  the  assumptions  used  in 
r  ak  ulating  the  economic  analysis  The 
I  ommenter  believed  that,  unlike  other 
health  plans,  multiemployer  health 
plans  would  have  outside  counsel 
review  the  notices.  Multiemployer 
health  plans  are  maintained  pursuant  to 
bona  tide  collective  bargaining 
agreements  and  for  the  benefit  of 
employees  represented  bv  a  union  in  the 
collective  bargaining  pr()c:ess.  Based  on 
the  current  practice  of  having  outside 
counsel  reviewing  qualified  domestic 
relations  orders  (QDROs),  the 
commenter  believed  that  plan 
administrators  for  multiemployer  plans 
would  have  outside  counsel  review  the 
notices  for  multiemployer  plans  in 


response  to  this  comment,  it  is  the 
Department's  view  that  plan  fiduciaries 
must  take  appropriate  steps  to  ensure 
that  plan  procedures  are  designed  to  be 
cost  effective  and  to  minimize  expenses 
associated  with  the  administration  of 
medical  child  support  orders.'"  The 
Department  bi^lieves  the  cost  of 
contracting  out  legal  .ser\'ices.  when  it  is 
cost  effective  and  reasonable  to  do  so.  to 
be  a  baseline  cost.  If  multiemployer 
plans  contract  out  legal  services,  they 
are  currently  incurring  the  cost  when 
processing  medical  child  support 
orders.  As  such,  any  legal  costs 
associated  with  the  processing  of  such 
an  order  that  are  reasonably  and 
prudentlv  incurred  should  be  included 
in  the  baseline  cost.  Assuming  that 
multiemployer  health  plans  continue 
the  current  practice  of  contracting  out 
legal  ser\'ices  to  review  the  Notice  when 
it  is  cost  effective  and  reasonable,  this 
also  will  be  a  cost  under  the  regulation 
Thus,  increasing  the  cost  under  the 
regulation  will  off.set  any  net  savings 
that  would  result  from  increasing  the 
baseline  cost.  The  result  would  be  a  net 
change  of  zero.  Therefore,  for  the 
economic  analvsis.  the  Department  has 
decided  not  to  calculate  multiemployer 
health  plan  costs  separately  at  higher 
hourly  rates. 


Costs  of  the  Regulation 

The  onlv  cost  of  this  regulation  is  the 
start-up  cost  incurred  by  ERISA-covered 
plans  to  set  up  procedures  to  conform 
with  the  format  of  the  Notice."  This 
start-up  process  is  assumed  to  require 
one  hour  of  a  professional's  time  at  an 
hourly  rate  of  S45.  It  is  assumed  that 
plan  administrators  will  complete  this 
work  themselves,  rather  than  purchase 
services.  The  cost  is  incurred  the  first 
time  a  plan  receives  a  medical  child 
support  order  under  the  standardized 
Notice  format.  For  plans  with  100  or 
more  p.irticipants.  this  start-up  cost  is 
incurred  entirely  in  the  first  year,  since 
every  one  of  these  plans  receives  its  first 
standardized  Notice  in  year  one.  The 
start-up  cost  for  these  plans  is  $1.7 
million.  Among  plans  with  10  to  99 
participants,  each  year  a  fraction 
receives  a  medical  child  support  order 
and  incurs  a  start-up  cost  in  response. 
As  a  result,  their  aggregate  start-up  cost, 
estimated  at  $4.0  million  in  year  one, 
falls  over  time.  Plans  with  fewer  than  10 
participants  receive  these  Notices  too 
infrequently  to  make  the  investment  in 
establishing  cost  effective  procedures 


'"  Stv  .\dvisory  Opinion  44- J2.  .August  4.  1994. 
fiiolnote  4. 


■  ■  Flans  sponsfjrrd  ur  mainliiincij  bv  Slate  and 
lucal  govprnmenls  ami  by  chiirr.hps  arc  not  subject 
to  Title  I  of  ERIS.A  pursuant  to  section  4(b)(1)  and 
(2)  of  ERISA.  However,  such  plans  may  be  required 
to  cumplv  with  the  Notice  under  section  401(e)  or 
(flofCSPIA. 
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and  will  be  unaffected  by  the 
standardized  Notice, 

Benefits  of  the  Regulation 

The  introduction  of  a  uniform  notice 
with  clear  instructions  may  improve 
health  care  quality  for  children  by 
preventing  delays  and  denials  of 
enrollment  in  group  health  care  plans, 
thereby  encouraging  early  intervention 
in  the  treatment  of  disease  and  illness. 
The  social  welfare  loss  resulting  from 
uninsured  children  is  well  documented 
in  economic  literature.  Based  on 
analysis  of  the  March  1999  Current 
Population  Survey  conducted  by  the 
Bureau  of  the  Census,  15  percent  of  all 
children  (or  11.1  million)  are  currently 
uninsured.  The  lack  of  private  insurance 
generally  increases  the  likelihood  that 
needed  medical  treatment  will  be 
delayed  or  forgone,  and  that  the 
ultimate  costs  of  medical  treatment  will 
be  shifted  to  public  funding  sources. 

The  link  between  uninsured  children 
and  the  deficiencies  of  the  existing  child 
support  process  is  demonstrated  in  the 
legislative  history  of  CSPIA.'^  The 
legislative  history  indicates  that  there  is 
a  lack  of  effective  communication  of 
medical  child  support  information 
between  the  State  agencies  and  plan 
administrators.  State  agencies  typically 
send  employers  an  administrative  notice 
(that  varies  from  State  to  State,  and 
sometimes  among  different  counties  or 
courts  within  a  State)  of  an  employee's 
medical  child  support  obligations, 
which  many  plan  administrators 
contend  do  not  comply  with  current 
ERISA  requirements.  Although  all  child 
support  orders  are  required  to  have  a 
medical  support  component,  only  a 
reported  60  percent  of  all  child  support 
orders  actually  have  this  medical 
support  component. 

In  addition ,  the  legislative  history 
cites  a  1996  GAO  review  of  State  child 
support  enforcement  programs  which 
determined  that  at  least  1 3  States  were 
not  petitioning  to  include  a  medical 
support  component  in  their  child 
support  orders,  and  20  States  were  not 
enforcing  existing  medical  child  support 
orders.  The  number  of  children  who  are 
uninsured  as  a  direct  result  of  failures 
of  this  medical  child  support  process  is 
unknown.  However,  any  reduction  in 
the  number  of  uninsured  children  that 
can  be  accomplished  by  the  regulation 
will  produce  substantial  benefits  for  the 
health  of  those  children,  and  preserve 
public  resources  for  those  without 
access  to  private  coverage. 


'-'  144  Cong.  Reg.  S7318  (daily  ed.  )une  26,  1998) 
(Legislative  History  of  Senate  and  House 
.•Xmondemnts  to  the  Child  Support  Performance  and 
Incentive  Act  of  1998.  ub.  L.  No.  105-200). 


Direct  benefits  of  the  Notice  will 
accrue  to  plans,  State  agencies, 
employers,  parents,  and  children.  Part  B 
will  reduce  the  inefficiencies  inherent 
in  current  practice,  which  often  require 
plan  administrators  to  work  with 
medical  child  support  notices  that  differ 
from  State  to  State  and  from  individual 
to  individual.  Consequently,  confusion 
arises  as  to  what  constitutes  a  QMCSO, 
and  often  as  a  result,  the  medical 
support  is  not  provided.  Specifically, 
benefits  will  accrue  to  plan 
administrators  because  they  will  all 
receive  a  standardized  Notice  which  is 
easy  to  comprehend  and  to  administer. 
This  will  limit  the  plans'  risk  of 
exposure  to  errors  in  determining  which 
orders  are  QMCSOs  and  lead  to  the 
accurate  identification  of  the  dependent 
children  eligible  for  enrollment  in  a 
group  health  plan.  Finally.  Part  B  will 
promote  one  of  the  objectives  of  the 
child  support  process,  which  is  to 
ensure  access  to  medical  care  coverage 
for  children. 

In  the  first  year  of  a  standardized 
Notice  system,  the  total  cost  to  private 
employer  group  health  plans  of 
processing  medical  child  support  orders 
is  expected  to  drop  from  the  current 
level  of  $62.3  million  to  $35.7  million. 
This  estimate  is  derived  as  follows. 

HHS  projects  that  there  will  be  1.2 
million  new  child  support  orders  with 
collections  each  year.  Adjusting  this 
figure  to  exclude  orders  received  by 
employers  with  no  ERISA-covered  plans 
or  not  offering  family  health  coverage, 
and  to  add  orders  that  are  not  new- 
orders  but  that  arise  from  job  changes, 
the  Department  of  Labor  estimates  that 
plan  administrators  of  ERISA-covered 
group  health  plans  will  receive  a  total 
of  770.000  Notices  annually.  The 
baseline  cost  (absent  this  regulation)  to 
handle  these  notices  is  estimated  to  be 
$62.3  million  annually.  This  assumes  1 
hour  and  45  minutes  processing  time  at 
a  $45  hourly  professional's  rate,  plus  2 
minutes  in  photocopying  time  at  a  $15 
clerical  rate,  and  $0.37  for  materials  and 
postage  per  required  response. 

The  Department  assumed  that  plans 
that  invest  in  new  procedures  to  process 
standardized  Notices  will  cut  their 
processing  time  to  35  minutes.  Whether 
or  how  quickly  ongoing  savings  from 
faster  processing  will  offset  the  one-time 
cost  of  establishing  new  procedures  will 
depend  on  how  many  Notices  a  plan 
receives.  The  probability  of  a  plan 
receiving  a  Notice  in  a  given  year  is  a 
function  of  the  number  of  participants 
in  the  plan.  The  probability  is  low  for 
very  small  plans,  but  high  for  large 
plans. 

Following  this  reasoning,  the 
Department  concluded  that  plans  with 


fewer  then  10  participemts  will  not 
anticipate  near-term  savings  and 
therefore  will  not  invest  in  new- 
procedures  but  will  continue  to  incur 
baseline  costs,  estimated  at  $2.3  million 
annually  on  aggregate. 

Plans  with  10  to  99  participants  will 
invest  in  procedures  when  they  receive 
their  first  Notice,  and  will  recover  their 
cost  and  realize  net  savings  within  a  few- 
years  or  less  on  average.  On  aggregate  as 
a  group,  these  plans  will  realize  net 
savings  beginning  in  year  three.  Their 
aggregate  baseline  processing  costs  are 
estimated  at  $7.6  million  annually. 
Under  the  regulation,  their  aggregate 
combined  costs  of  processing  and 
establishing  new  procedures  will 
decline  from  $11.4  million  in  year  one 
to  $7.4  million  in  year  three,  with 
savings  increasing  in  subsequent  years. 

Plans  with  100  or  more  participants 
will  invest  in  new  procedures  in  the 
first  year  and  w-ill  typically  recover  their 
cost  and  realize  net  savings  in  that  same 
year.  Their  aggregate  cost  will  fall  from 
$52.4  million  annually  under  the 
baseline  to  $22.8  million  under  the 
regulation  in  year  one  and  to  $18.3 
million  in  year  two. 

Except  where  noted  to  the  contrary% 
the  assumptions  and  methods 
underlying  these  estimates  are  the  same 
as  those  underlying  the  Department's 
estimates  of  the  effects  of  its  proposed 
Notice  regulation.  These  assumptions 
and  methods  are  detailed  the  Notic:e  of 
Proposed  Rulemaking  (64  FR  62054. 
November  15.1999). 

Alternative  Approaches  Considered 

A  number  of  alternative  approaches  to 
this  regulation  were  considered.  The 
first  drafts  of  the  Notice  presented  to  the 
MCSWG  consisted  of  tw-o  parts  and 
provided  a  number  of  defaults  which 
decreased  the  discretion  required  in 
responding  to  the  Notice  and  was 
particularly  streamlined.  This  version 
was  rejected  after  members  of  the 
MCSWG  noted  that  feedback  to  the 
Issuing  Agency  regarding  the  nature  of 
coverage  available  and  its  effective  date 
was  essential  to  the  effective 
enforcement  of  medical  child  support 
obligations.  A  second  version  of  the 
Notice  was  developed  which  included 
four  parts  and  provided  for  more 
responses  to  the  Issuing  Agency.  Again 
the  MCSWG  provided  commentary, 
responding  that  this  version  was  too 
complicated  and  cumbersome.  A  third 
version  of  the  Notice  was  developed. 
This  version  provided  feedback  to  the 
Issuing  Agency,  yet  it  was  more 
streamlined  and  comprehensible.  It 
enabled  the  Issuing  Agency  to  select  the 
coverage  that  would  ultimately  be 
provided  to  the  child(ren)  from  the 


82140      Federal  Register/ Vol.  65,  No.  249/ Wednesday,  December  27,  2000 /Rules  and  Regulations 


options  available  to  the  participant/ 
noncustodial  parent.  Enabling  Issuing 
Agencies  to  make  this  selection,  rather 
than  having  the  child  automatically 
placed  in  a  default  coverage  option, 
ensured  that  the  child  would  receive 
meaningful  and  accessible  coverage 
from  among  the  particular  options 
available  under  the  plan.  The  final 
version,  as  published  here,  reflects  more 
streamlining.  Also,  some  public 
comments  to  the  proposed  regulation 
and  Notice  have  been  incorporated.  For 
example,  the  Department  simplified  the 
Notice  bv  removing  guidance  available 
to  the  parties  elsewhere.  For  a  complete 
discussion  of  comments,  see  above. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)(PRA  951.  the  Department 
submitted  the  information  collection 
request  (ICR)  mcluded  in  Fart  B. 
Medical  Support  Notice  to  Plan 
Administrator  of  the  National  Medical 
Support  Notice  (Notice)  to  the  Office  ot 
Management  and  Budget  (OMB)  for 
review  and  clearance  at  the  time  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
was  published  in  the  Federal  Register 
(November  15.  1999.  64  FR  62054). 
OMB  approved  the  Notice  under  OMB 
control  number  1210-0113.  The 
approval  will  expire  on  January'  31. 
2003. 

The  Department  solicited  comments 
concerning  the  ICR  in  connection  with 
the  NTR\t.  The  Department  received 
only  one  comment  addressing  its 
burden  estimates.  Although  the  original 
burden  estimates  relied  on  the 
assumption  that  all  Notices  would  be 
processed  in-house  by  plan 
administrative  staff,  the  commenter 
expressed  the  differing  view  that 
multiemployer  health  plans  will  use  the 
sen'ices  of  outside  counsel  to  process 
Notices,  and  incur  greater  costs  as  a 
result.  The  Department  recognizes  that 
in  limited  circumstances  it  mav  be  cost- 
effective,  and  therefore  reasonable,  for 
multiemployer  health  plans  to  emplov 
outside  counsel  to  process  medical 
child  support  orders.  However,  to  the 
extent  that  the  use  of  outside  counsel 
mav  have  been  cost  effective  for  a  plan 
due  to  the  fact  that  the  plan  received 
differing  medical  child  support  orders 
from  different  States,  or  from  different 
counties  or  courts  within  a  State,  the 
uniformity  introduced  by  use  of  the 
Notice  should  reduce  the  need  to  use 
outside  counsel  to  determine  whether 
any  particular  Notice  is  qualified. 
Because  the  number  of  multiemployer 
health  plans  is  small  relative  to  the  total 
number  of  plans  (approximately  2.000 
of  a  total  of  2.5  million),  and  because 


the  number  of  instances  among  those 
plans  in  which  it  is  reasonable  for  plans 
to  use  outside  counsel  to  process  the 
Notices  is  expected  to  be  limited,  the 
Department  continues  to  consider  its 
original  hour  and  cost  burden  estimates 
to  be  appropriate. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA).  imposes 
certain  requirements  with  respect  to 
Federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
which  are  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Unless  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  604  of  the  RFA  requires  the 
agencv  to  present  a  final  regulatory 
flexibility  analysis  at  the  time  of  the 
publication  of  the  notice  of  final 
rulemaking  describing  the  impact  of  the 
rule  on  small  entities.  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

For  purposes  of  analysis  under  the 
RFA.  the  Pension  and  Welfare  Benefits 
Administration  (PVVBA)  considers  a 
small  entity  to  be  an  employee  benefit 
plan  with  fewer  than  100  participants. 
The  basis  for  this  definition  is  found  in 
section  104(a)(2)  of  ERISA,  which 
permits  the  Secretary'  of  Labor  to 
prescribe  simplified  annual  reports  for 
pension  plans  which  cover  fewer  than 
100  participants  Under  section 
104(a)(3).  the  Secretary  may  also 
provide  for  simplified  annual  reporting 
and  disclosure  if  the  statutory 
requirements  of  part  1  of  Title  I  of 
ERISA  would  otherwise  be 
inappropriate  for  welfare  benefit  plans. 
Pursuant  to  the  authority  of  section 
104(a)(3).  the  Department  has 
previously  issued  at  29  CFR  2520.104- 
20.  2520  104-21.  2520  104-^1. 
2520  104-46  and  2520  104b-10  certain 
simplified  reporting  provisions  and 
limited  exemptions  from  reporting  and 
disclosure  requirements  for  small  plans, 
including  unfunded  or  insured  welfare 
plans  covering  fewer  than  100 
participants  and  which  satisfy  certain 
other  requirements. 

Further,  while  some  large  employers 
mav  have  small  plans,  in  general  most 
small  plans  are  maintained  by  small 
employers.  Both  small  and  large  plans 
mav  enlist  small  third  party  service 
providers  to  perform  administrative 
functions,  but  it  is  generally  understood 
that  third  party  service  providers 
transfer  their  costs  to  their  plan  clients 
in  the  form  of  fees.  Thus,  PWBA 


believes  that  assessing  the  impact  of  this 
rule  on  small  plans  is  an  appropriate 
substitute  for  evaluating  the  effect  on 
small  entities.  The  definition  of  small 
entity  considered  appropriate  for  this 
purpose  differs,  however,  from  a 
definition  of  small  business  based  on 
size  standards  promulgated  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.201)  pursuant  to  the  Small  Business 
Act  (5  U.S.C.  631  et  seq.).  PWBA 
solicited  comments  on  the  use  of  this 
standard  for  evaluating  the  effects  of  the 
proposal  on  small  entities.  No 
comments  were  received  with  respect  to 
the  standard.  Therefore,  a  summary  of 
the  final  regulatory  flexibility  analysis 
based  on  the  100  participant  size 
standard  is  presented  below. 

PWBA  is  promulgating  this  regulation 
because  it  is  required  to  do  so  under 
section  401(b)  of  the  Child  Support 
Performance  and  Incentive  Act  of  1998 
(CSPLA)  (Pub.  L.  105-200).  CSPIA 
requires  the  Department  of  Labor  and 
the  Department  of  Health  and  Human 
Services  (HHS)  to  jointly  develop  and 
promulgate  by  regulation  a  National 
Medical  Support  Notice  (Notice).  The 
content  of  the  Notice  is  prescribed  by 
the  statute.  Thus,  as  outlined  in  the 
economic  analysis  section  of  this 
preamble,  the  benefits  and  costs 
attributable  to  the  regulation  are  those 
associated  with  the  discretion  exercised 
by  the  Department  only  in  the  format  of 
the  Notice.  The  statute  affords  no 
regulatory  discretion  with  respect  to 
application  of  the  statutory 
requirements  to  entities  of  differing 
sizes.  Nevertheless,  analysis  of  the 
impact  of  the  regulation  indicates  that 
in  the  aggregate,  small  plems  with 
between  10  and  99  participants  will 
benefit  from  standardization  of  medical 
support  Notices,  and  that  net  benefits  to 
these  plans  will  grow  progressively 
larger  over  time.  Very  small  plans,  those 
with  fewer  than  10  participants,  are  not 
expected  to  be  affected  by  this 
rulemaking  because  it  is  assumed  that 
due  to  the  infrequency  of  their  receipt 
of  Notices,  these  plans  will  continue  to 
handle  medical  child  support  notices  as 
they  do  in  the  existing  environment. 

The  objective  of  the  regulation  is  to 
introduce  Part  B — Medical  Support 
Notice  to  Plan  Administrator  (Part  B). 
which  implements  section  609(a)(5)(C) 
of  Title  I  of  ERISA,  which  was  added  by 
section  401(d)  of  CSPIA.  Section 
609(a)(5)(C)  of  ERISA  provides  that  a 
Notice  is  deemed  to  be  a  Qualified 
Medical  Child  Support  Order  (QMCSO) 
if  the  plan  administrator  of  a  group 
health  plan  which  is  maintained  by  the 
employer  of  a  noncustodial  parent  or  to 
which  the  employer  contributes, 
receives  an  appropriately  completed 
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Notice  which  meets  the  requirements 
for  a  qualified  medical  child  support 
order  under  section  609(a)(3)  and  (4)  of 
ERISA  (which  provides  the 
informational  requirements  for  a 
qualified  order  and  restrictions  on  new 
types  of  benefits).  New  ERISA  section 
609(a)(5)(C)  also  establishes  new 
requirements  for  plan  administrators  to 
enroll  alternate  recipient(s)  in  a  group 
health  plan  and  to  notify  the 
appropriate  state  agency,  noncustodial 
parent,  custodial  parent  and  alternate 
recipient(s).  Thus,  the  legal  basis  for  the 
regulation  is  found  in  ERISA  section 
609(a)(5);  an  extensive  list  of  authorities 
may  be  found  in  the  Statutory  Authority 
section,  below. 

The  direct  impact  of  compliance  with 
Part  B  of  the  Notice  will  fall  upon 
ERISA-covered  group  health  plans. 
Plans  with  10  to  99  participants  will 
benefit  from  a  net  aggregate  reduction  in 
costs  imder  the  standardized  Notice 
system.  Their  baseline  cost  to  process 
Notices  is  estimated  at  $7.6  million,  or 
$85  per  plan,  annually.  Under  the 
regulation,  the  combined  cost  to  process 
Notices  and  establish  new  procedures  to 
process  standardized  Notices  will 
decline  from  $11.4  million,  or  $127  per 
plan,  in  year  one  to  $7.4  million,  or  $83 
per  plan,  in  year  three.  The  savings  will 
increase  in  subsequent  years  as  the  start- 
up investment  is  recouped  by  more 
plans. 

Plans  with  fewer  than  10  participants 
receive  Notices  infrequently  and 
therefore  would  be  unlikely  to  recoup 
start-up  costs  from  future  savings  from 
processing  subsequent  Notices.  These 
plans  therefore  are  not  expected  to 
establish  new  procedures  for  processing 
standardized  notices  but  will  continue 
to  incur  baseline  costs  of  $2.3  million, 
or  $81  per  plan,  annually. 

The  basis  for  these  estimates  is 
summarized  in  the  discussion  of 
Executive  order  12866,  presented  above. 

No  federal  rules  have  oeen  identified 
that  duplicate,  overlap,  or  conflict  with 
this  regulation.  As  discussed  previously 
in  the  economic  analysis  imder  the 
Executive  Order,  a  number  of 
alternatives  to  this  regulation  were 
considered.  At  least  three  distinct 
versions  of  the  Notice  were  developed 
prior  to  arriving  at  this  final  version. 
Prior  drafts  were  critiqued  by  the 
Medical  Child  Support  Working  Group, 
which  included  representatives  from  the 
small  business  community.  Based  on 
commentary  received  from  the  Working 
Group  and  the  general  public,  the 
Agencies  feel  that  this  version  of  the 
Notice  provides  the  minimum 
information  necessary  to  comply  with 
section  609(a)(5)(C)  of  ERISA  and 
imposes  the  least  economic  impact  on 


small  entities.  The  establishment  of 
different  compliance  requirements  or  an 
exemption  from  compliance  for  small 
entities  was  not  considered  in  light  of 
the  goal  of  this  rulemaking.  Differing 
compliance  schemes  for  small  entities 
would  frustrate  the  objective  of 
providing  a  nationally  uniform  medical 
child  support  notice  to  be  used  by  all 
State  Agencies  and  to  be  easily 
identified  by  employers,  plan 
administrators  and  parents. 

Federalism  Statement  Under  Executive 
Order  13132 

When  an  agency  promulgates  a 
regulation  that  has  federalism 
implications.  Executive  Order  13132  (64 
FR  43255,  August  10,  1999)  requires  the 
agency  to  provide  a  federalism  summary' 
impact  statement.  Pursuant  to  section 
6(c)  of  the  Order,  such  a  statement  must 
include  a  description  of  the  agency's 
consultation  with  State  and  local 
officials,  a  siunmary  of  their  concerns 
and  the  agency's  position  supporting  the 
need  to  issue  the  regulation,  and  a 
statement  of  the  extent  to  which  the 
regulation  meets  the  concerns  of  State 
and  local  officials.  This  final  regulation 
has  been  identified  as  having  federalism 
implications  within  the  meaning  of  the 
Order. 

This  regulation  is  mandated  by 
provisions  of  the  Child  Support 
Performance  and  Incentive  Act  (CSPIA) 
that  were  enacted  in  response  to 
difficulties  that  State  child  support 
enforcement  agencies  had  experienced 
in  enforcing  medical  child  support 
orders.  In  particular,  many  State 
agencies,  as  well  as  the  National  Child 
Support  Enforcement  Association,  an 
organization  representing  State  child 
support  enforcement  agencies, 
participated  in  the  legislative  process 
that  resulted  in  CSPIA's  passage.  CSPIA 
provided  specific  guidance  on  the 
content  of  the  National  Medical  Support 
Notice  (Notice)  and  provided  for  the 
establishment  of  the  Medical  Child 
Support  Working  Group,  which 
included  seven  representatives  of  State 
child  support  enforcement  directors  and 
State  Medicaid/SCHIP  directors.  This 
group  was  tasked  by  statute  to  make 
recommendations  based  on  assessments 
of  the  form  and  content  of  the  Notice. 
which  it  provided  both  prior  to  its 
issuance  in  proposed  form  as  well  as 
during  the  comment  period.  In  addition, 
approximately  15  State  child  support 
enforcement  agencies  submitted 
comments  on  the  proposed  regulation 
independently  during  the  comment 
period.  These  recommendations  proved 
very  helpful  to  the  Departments  in 
developing  the  final  regulation. 


State  representatives  generally 
supported  the  development  of  the 
Notice.  They  viewed  the  Notice  as 
necessary  to  overcome  difficulties  that 
State  agencies  had  previously 
experienced  in  securing  medical  child 
support  from  group  health  plans 
available  to  noncustodial  parents.  The 
Department  agreed  that  the  Notice  was 
needed  not  only  to  comply  with 
CSPIA's  mandate  to  issue  regulations, 
but  also  to  maximize  access  to  private 
group  health  insurance  for  children.  The 
following  discussion  summarizes  the 
major  concerns  of  State  agencies  and  the 
responses  offered  by  the  Department  in 
the  final  regulation. 

Early  in  tne  development  of  the 
Notice,  State  representatives  on  the 
Working  Group  made  recommendations 
which  guided  the  Departments  in 
developing  the  format  of  the  Notice. 
State  representatives  expressed  a  strong 
preference  that  the  Notice  resemble  to 
the  extent  possible  the  uniform  Order/ 
Notice  to  Withhold  Income  for  Child 
Support  currently  used  by  State 
agencies  to  enforce  child  support  orders. 
They  noted  that  this  standardized 
withholding  form  has  facilitated  child 
support  income  withholding  and  is 
already  familiar  to  employers.  Also. 
State  representatives  requested  that  the 
Notice  include  a  feedback  loop  to  the 
Issuing  Agency  in  the  event  that 
coverage  was  not  available  to  the 
noncustodial  parent  through  the 
employer's  group  health  plan.  The 
Departments  agreed  that  incorporating 
both  features  would  ease  the 
enforcement  of  medical  child  support 
obligations. 

In  comments  received  following  the 
publication  of  the  proposal.  State 
agencies  generally  objected  to  the 
requirement  to  choose  from  among  the 
options  available  under  the 
noncustodial  parent's  group  health  plan. 
They  also  objected  to  the  possibility  that 
selecting  the  most  appropriate  option 
for  the  child  could  entail  changing  the 
noncustodial  parent's  existing  coverage. 
State  representatives  stated  that  they 
lacked  tihe  resources  and  expertise 
necessary  to  make  such  decisions  and 
requested  that  the  choice  be  either 
automatic  or  made  by  another  party.  In 
response,  the  Department  included 
several  default  options  intended  to 
automate  the  selection  as  much  as 
possible,  minimizing  the  instances  in 
which  the  Issuing  Agency  must  choose. 
These  default  options  have  eliminated 
the  possibility  that  a  noncustodial 
parent's  existing  coverage  would  change 
based  on  a  selection  by  the  Issuing 
Agency.  However,  in  cases  where  the 
group  health  plan  offers  multiple 
coverage  options  and  the  noncustodial 
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part'nt  lids  not  elected  ccnera^^e.  the 
Department  determined  that  it  was  most 
appropriate  for  the  Issuing  Athene  \  to 
make  the  selection.  The  Department 
concluded  that,  in  this  narrow  range  ot 
cases,  the  Issuing  Agency  is  in  the  best 
position  to  make  the  selection 
consistent  with  the  best  interests  nt  th*' 
child 

In  addition,  in  cases  where  the  Issuiim 
Agencv  must  choose  a  coverage  optini 
from  several  available  under  a  group 
health  plan.  State  agencies  requested 
that  the  Plan  Administrator  Response  of 
Part  B  of  the  Notice  indicate  whether 
the  various  options  serve  geographii  allv 
limited  areas,  and  the  additional  c  ost  to 
the  participant  to  enroll  the  child(renl 
in  each  option.  State  agencies  stated  that 
this  information  would  assist  them  in 
making  coverage  selections.  After  miK  h 
deliberation,  the  Department  decided 
not  to  require  this  information  directly 
on  the  Plan  Administrator  Response. 
Instead  the  Department  has  includ»Hl  a 
requirement  that  the  plan  administrator 
provide  descriptions  of  each  option  to 
the  Issuing  Agencv  which  include  this 
information,  such  as  summarv  plan 
descriptions  In  the  interest  of 
expediting  the  processing  of  Notices. 
reducing  the  length  of  the  Notice,  and 
easing  the  burden  on  plan 
administrators,  the  Department  has  not 
required  plan  administrators  to 
duplicate  this  information  on  the  Flan 
Administrator  Response. 

State  agencies  requested  that  the 
Notic:e  clarif\'  that  it  applies  both  to 
ERISA-covered  and  non-ERISA  plans  as 
intended  bv  CSPIA  They  commented 
that  non-ERISA  plans  may  not  honor  th>' 
Notice  because  much  of  the  language  in 
the  proposed  Notice  referred  to  ERISA 
In  response,  the  Department  included 
language  in  the  Notice  clarifying  its 
application  to  State  and  local 
government  plans,  as  well  as  ciiurch 
plans,  and  eliminated  some  of  the 
ERISA  legal  terminology 

States  requested  that  they  be  informed 
when  a  noncustodial  parent  is  not 
eligible  for  coverage  under  the 
emplover's  group  health  plan  due  to  a 
waiting  period  and  that  the  .Notice 
f  lanfv  the  obligations  of  the  parties 
when  a  waiting  period  applies.  State 
agencies  noted  that  in  the  case  of  a  long 
waiting  period,  it  mav  be  in  the  best 
interest  of  the  child  to  attempt  to  secure 
alternative  coverage  during  sue  h  a 
waiting  period.  The  Department 
responded  bv  including  in  the  Plan 
Administrator  Respcmse  a  mechanism 
for  the  plan  administrator  to  notify  the 
Issuing  Agent  v  that  a  long  or 
indeterminate  waiting  period  ap[)lies   In 
addition,  the  preamble  and  the 
mstnictions  on  Pan  B  of  the  Notice 


clarifv  that,  in  anv  case  in  which  such 
a  waiting  period  applies,  enrollment 
will  be  proc  essed  upon  the  satisfaction 
of  the  waiting  period   When  a  shorter 
waiting  period  applies  (less  than  90 
davs)  the  Plan  Administrator  Response 
UK  hides  a  spac  e  for  the  plan 
administrator  to  indicate  when  coverage 
will  become  effective,  accounting  for 
,inv  remaining  davs  in  such  a  waiting 
period 

Regarding  the  tvpe  of  health  care 
coverage  selection  on  Parts  A  and  B, 
several  State  agencies  commented  that 
manv  child  support  orders  are  general 
in  nature  and  do  not  order  specific  types 
of  coverage  Thev  requested  that  this 
portion  of  the  Notice  include  a  general 
selection  such  as  "any  health  coverage 
•ivailable"  ratherthan  requiring  the 
Issuing  Agencv  to  select  from  a  specific 
tvpe  of  c:overage  The  Department 
included  such  a  selection  in  the  final 
Notice  as  well  as  guidance  in  the 
regulation  directing  plan  administrators 
to  provide  all  available  coverage  where 
the  Issuing  Agencv  has  failed  fo  indicate 
anv  tvpe  of  coverage. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  rule  in  this  action  is  subject  to  the 
pro\isi(ms  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1996  (5 
[•  Si:  HUl  ftst-q]  (SBREFA),  and  has 
been  transmitted  to  C^ongress  and  the 
Coiniitroller  (general  Un  review. 

I  nfunded  Mandates  Reform  Act 

Fur  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  as  well  as  Executive  Order 
12H7.T.  this  rule  does  not  include  any 
Federal  mandate  that  may  result  in  the 
expenditure  bv  state,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  5100,000.000  or  more 
in  anv  one  year 

Statutory  Authority 

Secti(Uis  505  and  609(e)  of  ERISA 
(Pub    I.   9:i-406.  H8  Stat.  894.  29  U.S.C. 
1  l.in  St  1 169(e)).  Section  401(b)  of 
CSPIA  (Pub.  L.  105-200,  112  Stat.  645). 

List  of  Subjects  in  29  CFR  Part  2590 

Emplovt;e  benefit  plans.  Health  care. 
Medical  child  support.  Pensions, 
Reporting  and  recordkeeping 
requirements 

For  the  reasons  set  forth  above.  Part 
2590  of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2590— RULES  AND 
REGULATIONS  FOR  GROUP  HEALTH 
PLAN  REQUIREMENTS 

1.  Tlie  part  heading  is  revised  to  read 
as  shown  abo\e. 


2.  The  authority  citation  for  part  2590 
is  revised  to  read  as  follows: 

Authority:  29  I  .S.C.  1027.  10,59.  U:15. 
lin    im4;  Sec  .  4:101.  Pub   L.  10,1-66.  107 
Stat.  .i72  (29  r.S.C.  1169);  Set.  101.  Pub.  Law 
104-191.  ini  Stat    1936  (29  L. S.C.  1181); 
Secretary  of  Labor's  Order  No.  1-87,  32  PR 
l:n:i9.  April  21.  1987. 

3.  Part  2590  is  amended  by 
redesignating  Subparts  A,  B,  and  C  as 
Subparts  B,  C,  and  D.  respectively  and 
a  new  Subpart  A  is  added  to  read  as 
follows: 

Subpart  A— Continuation  Coverage, 
Qualified  Medical  Child  Support 
Orders,  Coverage  for  Adopted  Children 

§2590.609-1     [Reserved] 

§2590.609-2    National  Medical  Support 
Notice. 

(a)  This  section  promulgates  the 
National  Medical  Support  Notice  (the 
Notice),  as  mandated  by  section  401(b) 
of  the  Child  Support  Performance  and 
Incentive  Act  of  1998  (Pub.  L.  105-200). 
If  the  Notice  is  appropriately  completed 
and  satisfies  paragraphs  (3)  and  (4)  of 
section  609(a)  of  the  Employee 
Retirement  Income  Security  Act 
(ERISA),  the  Notice  is  deemed  to  be  a 
qualified  medical  child  support  order 
(QMCSO)  pursuant  to  ERISA  section 
609(a)(5)(C).  Section  609(a)  of  ERISA 
delineates  the  rights  and  obligations  of 
the  alternate  recipient  (child),  the 
participant,  and  the  group  health  plan 
under  a  QMCSO.  A  copy  of  the  Notice 
is  available  on  the  Internet  at  http:// 
www.dol.gov/dol/pwba. 

(b)  For  purposes  of  this  section,  a  plan 
administrator  shall  find  that  a  Notice  is 
appropriately  completed  if  it  contains 
the  name  of  an  Issuing  Agency,  the 
name  and  mailing  address  (if  any)  of  an 
emplovee  who  is  a  participant  under  the 
plan,  the  name  and  mailing  address  of 
one  or  more  alternate  recipient(s) 
(child(ren)  of  the  participant)  (or  the 
name  and  address  of  a  substituted 
official  or  agency  which  has  been 
substituted  for  the  mailing  address  of 
the  alternate  recipient(s)).  and  identifies 
an  underlving  child  support  order. 

(c)(1)  Under  section  609(a)(3)(A)  of 
ERISA,  in  order  to  be  qualified,  a 
medical  child  support  order  must 
clearly  specify  the  name  and  the  last 
known  mailing  address  (if  any)  of  the 
participant  and  the  name  and  mailing 
address  of  each  alternate  recipient 
covered  bv  the  order,  except  that,  to  the 
extent  provided  in  the  order,  the  name 
and  mailing  address  of  an  official  of  a 
State  or  a  political  subdivision  thereof 
mav  be  substituted  for  the  mailing 
address  of  any  such  alternate  recipient. 
Section  609(a)(3)(B)  of  ERISA  requires  a 
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reasonable  description  of  the  type  of 
coverage  to  be  provided  to  each  such 
alternate  recipient,  or  the  manner  in 
which  such  type  of  coverage  is  to  be 
determined.  Section  609(a)(3)(C)  of 
ERISA  requires  that  the  order  specif^' 
the  period  to  which  such  order  applies. 

(2)  The  Notice  satisfies  ERISA  section 
609(a)(3)(A)  by  including  the  necessary 
identifving  information  described  in 

§  2 5 90. 609-2 (b). 

(3)  The  Notice  satisfies  ERISA  section 
609(a)(3)(B)  by  having  the  Issuing 
Agency  identify  either  the  specific  type 
of  coverage  or  all  available  group  health 
coverage.  If  an  employer  receives  a 
Notice  that  does  not  designate  either 
specific  type(s)  of  coverage  or  all 
available  coverage,  the  employer  and 
plan  administrator  should  assume  that 
all  are  designated.  The  Notice  further 
satisfies  ERISA  section  609(a)(3)(B)  by 
instructing  the  plan  administrator  that  if 
a  group  health  plan  has  multiple 
options  and  the  participant  is  not 


enrolled,  the  Issuing  Agency  will  make 
a  selection  after  the  Notice  is  qualified, 
and,  if  the  Issuing  Agency  does  not 
respond  within  20  days,  the  child  will 
be  enrolled  under  the  plan's  default 
option  (if  any). 

(4)  Section  609(a)(3)(C)  of  ERISA  is 
satisfied  because  the  Notice  specifies 
that  the  period  of  coverage  mav  onlv 
end  for  the  alternate  recipient(s)  when 
similarly  situated  dependents  are  no 
longer  eligible  for  coverage  under  the 
terms  of  the  plan,  or  upon  the 
occurrence  of  certain  specified  events. 

(d)(1)  Under  ERISA  section  609(a)(4). 
a  qualified  medical  child  support  order 
may  not  require  a  plan  to  provide  anv 
type  or  form  of  benefit,  or  any  option, 
not  otherwise  provided  under  the  plan, 
except  to  the  extent  necessarv  to  meet 
the  requirements  of  a  law  relating  to 
medical  child  support  described  in 
section  1908  of  the  Social  Securitv  Act. 
42U,S,C,  1396g-l, 


(2)  The  Notice  satisfies  the  conditir)ns 
of  ERISA  section  609(a)(4)  bec:ausi'  it 
requires  the  plan  to  provide  to  an 
alternate  recipient  only  those  ben'>fits 
that  the  plan  provides  to  anv  dependent 
of  a  participant  who  is  enrolled  in  the 
plan,  and  any  other  benefits  that  arv 
necessary  to  meet  the  requirements  ul  a 
State  law  described  in  such  section 
1908 

(e)  For  the  purposes  (jf  this  section,  an 
"Issuing  Agency"  is  a  State  agent  v  that 
administers  the  child  support 
enforcement  program  under  Part  D  of 
Title  IV  of  the  Social  Securitv  Act 

.^miirii  ,.'  \\  ,isi!inuii'!i,  DC  1  tins  December 

l."i.  2(100 

Leslie  Kramerich. 

A(  tmjj  Assistant  Sfrrctarw  Pension  and 

W'f  Ifarf  Benefits  Administration.  Department 

of  Labor. 

Note:  The  loUowing  appendix  will  not 
,ip}iear  in  the  Code  of  Federal  Regulations, 

BILLING  CODE  4510-29-P 
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.APPENDIX 

NATIONAL  MEDICAL  SUPPORT  NOTICE 

PART  A 

NOTICE  TO  W  ITHHOLD  FOR  HEALTH  CARE  COVERAGE 

This  Notice  is  issued  under  section  466(a)(  19)  of  the  Social  Security  Act.  section  609(a)(5)(C)  of 

the  Employee  Retirement  Income  Security  Act  of  1974  (ERISA),  and  for  State  and  local 

government  and  church  plans,  sections  401(e)  and  (0  of  the  Child  Suppoit  Performance  and 

Incentive  Act  of  1998. 


Issuin^  ^iiencN 

Court  or  Administrative  .Authorirv: 

IssuiHij  .Aiiencv  .Address: 

Date  of  Support  Order: 
Support  Order  Number: 

Date  of  Notice: 

Case  Number 

leleohone  Number: 

FA.X  Number 

)                            RE* 

Employer AVithholder's  Federal  EIN  Number 

J 
J 
J 
_) 

Employees  Name  (Last,  First,  MI) 

Employer  Withholder's  Name 

Employee's  Social  Security  Number 

Employer  Wiihholder's  Address 
Custodial  Parem's  Name  (Last,  First,  MI) 

Employee's  Mailing  Address 

Custodial  Parent' s  Mailing  Address 

Substituted  Official/Agency  Name  and  Address 

Child(ren)"s  Mailing  Address  (if  differem  from  Custodial 

Parent  5) 

) 
) 
) 

Name.  Mailing  .Address,  and  Telephone 
Number  of  a  Representative  of  the  Childtren) 

Childlreni  s  Nameisi  DOB 


SSN       Child{ren)"sName(s) 


DOB 


SSN 


The  order  requires  the  childi  ren  i  to  be  enrolled  m  [  ]  any  health  coverages  available:  or  []  only 
the  followmg  coverage(s):       Medical,      Dental.  _'Vision;  _Prescnption  drug:  _Mental 
health.  __ Other  (specify): 

THF  P\PtR\^t>RK  RiDl  CTIOS  \t  T  OK  I'W^  iH  I  \'M-\  M  Public  reporting  burden  lor  this  collection  of  information  is  estimated  to  average  10  minutes  per 
rcbpc^nse  including  ihe  iime  review, ng  in5trua^'n^  ijihenng  and  maintaininE  the  Jala  needed,  and  rewewing  the  collection  of  information  An  agencv  ma>  not 
conduct  vT  sponsor  and  a  person  is  not  required  to  'c^p<ind  [.■  a  aillecii.m  ,.f  inlormation  unless  it  display^  a  currentlv  valid  OMB  conuol  number  OMB  control 
number  iW'-'OrC  1  xpiration  Date    1-  -:  2<'(<'' 
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EMPLOYER  RESPONSE 

If  either  1,  2,  or  3  below  applies,  check  the  appropriate  box  and  return  this  Part  A  to  the  Issuing 
Agency  within  20  business  days  after  the  date  of  the  Notice,  or  sooner  if  reasonable.  NO 
OTHER  ACTION  IS  NECESSARY.  If  neither  1 .  2.  nor  3  applies,  forward  Pan  B  to  the 
appropriate  plan  administrator(s)  within  20  business  days  after  the  date  of  the  Notice,  or  sooner  if 
reasonable.  Check,  number  4  and  return  this  Part  A  to  the  Issuing  Agenc\  if  the  Plan 
Administrator  informs  you  that  the  child(ren)  is/are  enrolled  in  an  option  under  the  plan  for 
which  you  have  determined  that  the  employee  contribution  exceeds  the  amount  that  ma>  be 
withheld  from  the  employee's  income  due  to  State  or  Federal  withholding  limitations  and.  or 
prioritization. 

n  1 .    Employer  does  not  maintain  or  contribute  to  plans  providing  dependent  or  famih  health 
care  coverage. 

□  2.    The  employee  is  among  a  class  of  employees  (for  example,  part-time  or  non-union)  that  are 
not  eligible  for  family  health  coverage  under  any  group  health  plan  maintained  by  the  emplov  er 
or  to  which  the  employer  contributes. 

□  3.  Health  care  coverage  is  not  available  because  employee  is  no  longer  employed  by  the 
employer: 

Date  of  termination: 


Last  known  address: 


Last  known  telephone  number: 

New  employer  (if  known): 

New  employer  address: 


New  employer  telephone  number: 


□  4.  State  or  Federal  withholding  limitations  and  or  prioritization  prevent  the  withholding  from 
the  employee's  income  of  the  amount  required  to  obtain  coverage  under  the  terms  of  the  plan. 


Employer  Representative: 
Name: 


Telephone  Number: 


Title: 


Date: 


EIN  (if  not  provided  by  Issuing  Agency  on  Notice  to  Withhold  for  Health  Care 
Coverage) : 
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INSTRL  CTIONS  TO  EMPLOYER 

Thi>  document  -.cr\cs  a>  notice  that  the  employee  identified  on  this  National  Medical  Support 
Notice  IS  obligated  b>  a  court  or  administrative  child  support  order  to  provide  health  care 
coverage  for  the  child(ren)  identified  on  this  Notice.  This  National  Medical  Support  Notice 
replaces  an\  Medical  Support  Notice  that  the  Issuing  Agency  has  previously  served  on  you  with 

respect  to  the  emplo>ee  and  the  children  listed  on  this  Notice. 

The  document  consists  of  Part  A  -  Notice  to  Withhold  for  Health  Care  Coverage  for  the 

emplo\er  to  withhold  an>  empKnee  contributions  required  by  the  group  health  plan(s)  in  which 
the  childlreni  is  are  enrolled,  and  Part  B  -  Medical  Support  Notice  to  the  Plan  Administrator 

which  must  be  foruarded  to  the  administrator  of  each  group  health  plan  identified  by  the 

emplover  to  enroll  the  elicible  chi!d(ren). 

F.MPLOVKR  RtSPONSIBll.niFS 

1.  If  the  mdiv  idual  named  abo\e  is  not  >our  employee,  or  if  family  health  care  coverage  is 
not  available,  please  complete  item  1 .  2.  or  3  of  the  Employer  Response  as  appropriate. 
and  return  it  to  the  Issuing  .Xgencv     NO  II JRTHER  .ACTION  IS  NECESSARY. 

2.  If  famih  health  care  coverage  is  available  for  which  the  child(ren)  identified  above  may 

be  eligible.  \ou  are  required  to 

a  Transfer,  not  later  than  20  business  days  after  the  date  of  this  Notice,  a  copy  of 

Part  B  -  Medical  Support  Notice  to  the  Plan  .\dministrator  to  the 

administrator  of  each  apprt>priate  group  health  plan  for  which  the  child(ren)  may 

be  eligible,  and 

b  I'pon  notification  from  the  plan  administrator(s)  that  the  child(ren)  is/are  enrolled. 

either 

!  I  withhold  trom  the  emplo>ee"s  income  any  employee  contributions 
required  under  each  group  health  plan,  in  accordance  with  the  applicable  law  of 
the  enipf.wee's  principal  place  of  employment  and  transfer  employee 

coiitributionN  ti'  the  appropriate  plan(s).  or 

2)  complete  item  4  ot  the  l-mployer  Response  to  notify  the  Issuing  .Agency 
thai  enrollment  cannot  be  completed  because  of  prioritization  or  limitations  on 

\uthholding. 

c  If  the  plan  adnunisirator  notilles  vou  that  the  employee  is  subject  to  a  waiting 

period  mat  expires  more  than  ^)()  days  from  the  date  of  its  receipt  of  Part  B  of  this 
Notice,  or  whose  duration  is  determined  by  a  measure  other  than  the  passage  of 
time  I  tiT  example,  the  cmiipletion  of  a  certain  number  of  hours  worked),  notify 
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the  plan  administrator  when  the  employee  is  eligible  to  enroll  in  the  plan  and  that 
this  Notice  requires  the  enrollment  of  the  child(ren)  named  in  the  Not'ce  in  the 
plan. 

LIMITATIONS  ON  WITHHOLDING 

The  total  amount  withheld  for  both  cash  and  medical  support  cannot  exceed °  o  of  the 

employee's  aggregate  disposable  weekly  earnings.  The  employer  mav  not  withhold  more  under 
this  National  Medical  Support  Notice  than  the  lesser  of 

1 .  The  amounts  allowed  by  the  Federal  Consumer  Credit  Protection  Act  ( 1 5  U.S.C. 
section  1673(b)); 

2.  The  amounts  allowed  by  the  State  of  the  employee's  principal  place  of 
employment;  or 

3.  The  amounts  allowed  for  health  insurance  premiums  by  the  child  support  order,  as 
indicated  here: . 

The  Federal  limit  applies  to  the  aggregate  disposable  weekly  earnings  (ADWE).   AD  WE  is  the 
net  income  left  after  making  mandatory  deductions  such  as  State.  Federal,  local  taxes;  Social 
Security  taxes;  and  Medicare  taxes. 

PRIORITY  OF  WITHHOLDING 

If  withholding  is  required  for  employee  contributions  to  one  or  more  plans  under  this  notice  and 
for  a  supf)ort  obligation  under  a  separate  notice  and  available  funds  are  insufficient  for 
withholding  for  both  cash  and  medical  support  contributions,  the  emplov er  must  withhold 
amounts  for  purposes  of  cash  support  and  medical  support  contributions  in  accordance  with  the 
law,  if  any,  of  the  State  of  the  employee's  principal  place  of  employment  requiring  prioritization 
between  cash  and  medical  support,  as  described  here: 


DURATION  OF  WITHHOLDING 

The  child(ren)  shall  be  treated  as  dependents  under  the  terms  of  the  plan.  Coverage  of  a  child  as 
a  dependent  will  end  when  similarly  situated  dependents  are  no  longer  eligible  for  cov  erage 
under  the  terms  of  the  plan.  However,  the  continuation  cov  erage  provisions  of  ERIS.A  mav 
entitle  the  child  to  continuation  coverage  under  the  plan.  The  employer  must  continue  to 
withhold  employee  contributions  and  may  not  disenroll  (or  eliminate  coverage  for)  the  child(ren) 
unless: 


L  The  employer  is  provided  satisfactory  written  evidence  that: 
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a.  1  he  court  *)r  administrative  child  support  order  reterred  to  above  is  no 

longer  in  ettect.  or 

b.  1  he  child(reni  i>  or  will  be  enrolled  in  comparable  coverage  which  will 
take  ettect  no  later  than  the  effective  date  of  disenrollment  from  the  plan; 
or 

2  The  empKner  eliminates  famiU  health  coverage  for  all  of  its  employees. 


POSSIBLE  SA.NC  TIONS 

An  empKner  ma\  be  subiect  to  sanctions  or  penalties  imposed  under  State  law  and^or  ERISA  for 
discharmne  an  empUnee  from  emplovment.  refusing  to  employ,  or  taking  disciplinary  action 
aizainst  an>  emplo>ee  because  of  medical  child  support  withholding,  or  for  failing  to  withhold 
income,  or  transmit  such  withheld  amounts  to  the  applicable  plan(s)  as  the  Notice  directs. 

NOTICE  OF  TERMINATION  OF  EMPLOYMENT 

In  any  case  in  which  the  above  emplo\ee"s  employment  termmates.  the  employer  must  promptly 
notifv  the  Issumg  .Agenc>  listed  above  of  such  termination.  This  requirement  may  be  satisfied 
b\  sending  to  the  Issuing  .Agenc)  a  cop\  of  any  notice  the  employer  is  required  to  provide  under 
the  continuation  coverage  provisions  of  IR1S.\  or  the  Health  Insurance  Portability  and 

.Accountabilitv  Act. 

EMPLOY  EE  LIABILITY  FOR  CONTRIBUTION  TO  PLAN 

The  empknee  is  liable  for  any  employee  contributions  that  are  required  under  the  plan(s)  for 
enrollment  of  the  child(ren)  and  is  subject  to  appropriate  enforcement.  The  employee  may 
contest  the  withholding  under  this  Notice  based  on  a  mistake  of  fact  (such  as  the  identity  of  the 
obligor)    Should  an  employee  contest  the  withholding  under  this  Notice,  the  employer  must 
proceed  to  comply  uith  the  employer  responsibilities  m  this  Notice  until  notified  by  the  Issuing 
.Agencv  to  discontinue  withholding.    I  o  contest  the  withholding  under  this  Notice,  the  employee 
should  contact  the  Issuing  .Agency  at  the  address  and  telephone  number  listed  on  the  Notice. 
With  respect  to  plans  subject  to  hRlSA,  it  is  the  view  of  the  Department  of  Labor  that  Federal 
Courts  have  jurisdiction  if  the  employee  challenges  a  determination  that  the  Notice  constitutes  a 
Qualified  Medical  Child  Support  Order. 

CONTACT  FOR  Ql'ESTIONS 

If  >ou  have  anv  questions  regarding  this  Ninice.  you  may  contact  the  Issuing  Agency  at  the 
address  and  telephone  number  listed  above. 
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NATIONAL  MEDICAL  SUPPORT  NOTICE    ombno  i:iooii3 
PART  B 
MEDICAL  SUPPORT  NOTICE  TO  PLAN  ADMINISTRATOR 

This  Notice  is  issued  under  section  466(a)(19)  of  the  Social  Security  Act.  section  609(aX5XC)  of  the 
Employee  Retirement  Income  Security  Act  of  1974,  and  for  State  and  local  govemment  and  church 
plans,  sections  401(e)  and  (f)  of  the  Child  Support  Performance  and  Incentive  Act  of  1 998    Receipt  of 
this  Notice  from  the  Issuing  Agency  constitutes  receipt  of  a  Medical  Child  Support  Order  under 
applicable  law.  The  rights  of  the  parties  and  the  duties  of  the  plan  administrator  under  this  Notice  are  in 
addition  to  the  existing  rights  and  duties  established  under  such  law. 


Issuing  Agency: 

Court  or  Adminisn-ative  Authoritv: 

Issuing  Agency  Address: 

Date  of  Suppon  Order: 
Suppon  Order  Number; 

Date  of  Notice: 

Case  Number: 

Telephone  Number: 
FAX  Number: 

Employ er/Withholder's  Federal  EW  Number 


Employer/Withholder's  Name 


Employer/Withholder's  Address 


Custodial  Parent's  Name  (Last,  First,  MI) 


J 


RE' 


Employee's  Name  (Last,  First.  Ml) 


Employee's  Social  Security  Number 


Employee's  Address 


Custodial  Parent's  Mailing  Address 


Substituted  Official  Agency  Name  and  Address 


J 


Child(ren)'s  Mailing  Address  (if  Different  from  Custodial 
Parent's) 


Name(s),  Mailing  Address,  and  Telephone 
Number  of  a  Representative  of  the  Child(ren) 


Child(ren)'s  Name(s) 


DOB        SSN 


Child(ren)'s  Name(s) 


DOB 


SSN 


The  order  requires  the  child(ren)  to  be  enrolled  in  []  any  health  coverages  av  ailable;  or  []  only 

the  following  coverage(s):  medical; dental; v  ision; prescription  drug; mental  health; 

other  (specify): 
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PLAN  \[)MrNFSTR.ATOR  RESPONSE 

(!'>  he  completed  and  'ciurncd  lo  the  Issuing  Agency  vMthin  40  business  da>s  after  the  date  of 

the  Nutiee.  or  sooner  if  reasonable) 

This  \ot;cc  '.vas  'ecencd  H  the  plan  administrator  on . 


•  D  1.  \h\>  \olKc  Aa>  determined  t^^  be  a  "qualiried  medical  child  support  order."  on . 

Complete  Response  2  i)r  3.  and  4.  it  applicable 

:    The  participant  i emplo\ce)  and  alternate  recipient(s)  (child(ren))  are  to  be  enrolled  in  the 
following  tamil\  coverage. 

□  a   1  he  child(ren)  is; are  currently  enrolled  in  the  plan  as  a  dependent  of  the  participant. 

z:  h.  There  is  only  one  type  of  coverage  provided  under  the  plan.    The  child(ren)  is/are 

included  as  dependents  of  the  participant  under  the  plan. 

c  c   The  participant  is  enrolled  in  an  option  that  is  providing  dependent  coverage  and  the 

child(ren)  will  be  enrolled  in  the  same  option 

a  d  The  participant  is  enrolled  in  an  option  that  permits  dependent  coverage  that  has  not 

been  elected,  dependent  coverage  will  be  provided. 

Coverage  is  effective  as  of      '     '         (  includes  waiting  period  of  less  than  90  days  from  date  of 
receipt  of  this  Notice)       Ihe  child(ren)  has-have  been  enrolled  in  the  following  option: 

.  .Any  necessary  withholding  should  commence  if  the  employer 

determines  that  it  is  permitted  under  State  and  Federal  withholding  andbr  prioritization 

limitations 

a  3.  I  here  l^  more  than  one  option  available  under  the  plan  and  the  participant  is  not  enrolled. 
The  Issuing  Agenc\  must  select  from  the  available  opUons.  Each  child  is  to  be  included  as  a 
dependent  under  one  of  the  available  options  that  provide  family  coverage.  If  the  Issuing 
Xeencv  doe>  not  repl>  within  2i)  business  days  of  the  date  this  Response  is  returned,  the 
childireni.  and  the  participant  n  necessarv.  uill  be  enrolled  in  the  plan's  default  option,  if  any: 


D  4    1  ne  participant  i>  Mibieet  [o  a  waiting  period  that  expires  _'_' (more  than  90  days 

from  the  date  ot  receipt  o!  this  Notice),  or  has  not  completed  a  waiting  period  which  is 
determined  b\  some  measure  other  than  the  pas.sage  of  Ume,  such  as  the  completion  of  a  certain 

number  o(  iiour^  worked  ( describe  here:     , h  At  the  completion  of 

ihe  waiting  period,  the  plan  .idmini^trator  will  process  the  enrollment. 

a  5.  rhi>  Notice  does  not  constitute  a    qualified  medical  child  support  order"  because: 
a  The  name  ol  the   '  child(ren)  or ":!  participant  is  unavailable. 

c  The  mailmL:  address  of  the  .  ■  child(ren)  (or  a  substituted  official)  or ::  participant  is 
unavailable 
r  I  he  toliowiiiL:  childnem  is  are  at  or  above  the  age  at  which  dependents  are  no  longer 

eligible  for  ci>ver,ti:e  under  the  plan (insert 

namei  si  of  childi  ren  o 


Plan  Administrator  or  Represent. itive: 

Name 

Title:  


1  elephone  Number: 
Date: 


Address: 
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INSTRUCTIONS  TO  PLAN  ADMINISTRATOR 


This  Notice  has  been  forvk-arded  from  the  employer  identified  above  to  you  as  the  plan 
administrator  of  a  group  health  plan  maintained  by  the  employer  (or  a  group  health  plan  to  which 
the  employer  contributes)  and  in  which  the  noncustodial  parenty'participant  identified  abo\e  is 
enrolled  or  is  eligible  for  enrollment. 

This  Notice  serves  to  inform  you  that  the  noncustodial  parenL'participant  is  obligated  h\  an  order 
issued  by  the  court  or  agency  identified  above  to  provide  health  care  coverage  for  the  child(ren) 
under  the  group  health  plan(s)  as  described  on  Part  B. 

(A)  If  the  participant  and  child(ren)  and  their  mailing  addresses  (or  that  of  a  Substituted  Official 
or  Agency)  are  identified  above,  and  if  coverage  for  the  child(ren)  is  or  will  become  available, 
this  Notice  constitutes  a  "qualified  medical  child  support  order"(QMCSO)  under  ERISA  or 
CSPIA,  as  applicable.  (If  any  mailing  address  is  not  present,  but  it  is  reasonably  accessible,  this 
Notice  will  not  fail  to  be  a  QMCSO  on  that  basis.)  You  must,  within  40  business  days  of  the 
date  of  this  Notice,  or  sooner  if  reasonable: 

(1)  Complete  Part  B  -  Plan  Administrator  Response  -  and  send  it  to  the  Issuing  Agency: 

(a)  if  you  checked  Response  2: 

(i)  notify  the  noncustodial  parent/participant  named  above,  each  named  child,  and 
the  custodial  parent  that  coverage  of  the  child(ren)  is  or  will  become  available 
(notification  of  the  custodial  parent  will  be  deemed  notification  of  the  child(ren)  if  they 
reside  at  the  same  address); 

(ii)  furnish  the  custodial  parent  a  description  of  the  coverage  available  and  the 
effective  date  of  the  coverage,  including,  if  not  already  provided,  a  summary  plan 
description  and  any  forms,  documents,  or  information  necessary  to  effectuate  such 
coverage,  as  well  as  information  necessary  to  submit  claims  for  benefits: 

(b)  if  you  checked  Response  3: 

(i)  if  you  have  not  already  done  so,  provide  to  the  Issuing  Agency  copies  of 
applicable  summary  plan  descriptions  or  other  documents  that  describe  available 
coverage  including  the  additional  participant  contribution  necessarv  to  obtain  coverage 
for  the  child(ren)  under  each  option  and  whether  there  is  a  limited  serv  ice  area  for  an\ 
option; 

(ii)  if  the  plan  has  a  default  option,  you  are  to  enroll  the  child(ren)  in  the  default 
option  if  you  have  not  received  an  election  from  the  Issuing  .Agency  within  20  business 
days  of  the  date  you  returned  the  Resfjonse.  If  the  plan  does  not  have  a  default  option. 
you  are  to  enroll  the  child(ren)  in  the  option  selected  by  the  Issuing  Agencv . 
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(^- 1  It  the  pariicip.in'  is  subicct  to  a  waitini;  period  that  expires  more  than  90  da\s  from  the 
da.ic  ol  receipt  ol  thi>  Notice,  or  has  not  completed  a  waiting  period  whose  duration  is 
dccmimcJ  n\  ,i  measure  other  than  the  passage  of  time  (for  example,  the  completion  ot  a 
certain,  p.unihei  ot  hours  worked  I.  complete  Response  4  on  the  Plan  Administrator 
Respon.-^e  and  return  to  the  einplo>er  and  the  Issumg  .Agency,  and  notify  the  participant 
and  the  ^UNtodi.i!  parent,  and  upon  >atistaction  otthe  period  or  requirement,  complete 
enroiiment  under  Response  2  or  v  and 

(dt  upon  completion  ot  the  enroUment.  transfer  the  applicable  information  on  Part  B  - 
Plan  .Xdministrator  Respon.se  to  the  emplo\er  tor  a  detennination  that  the  necessary 
enipio\ee  contributions  are  a\ailable.   Inform  the  employer  that  the  enrollment  is 
pursuant  to  a  National  Medical  Support  Notice. 

(Bi  It  uithin  40  husiness  da>s  of  the  date  of  this  Notice,  or  sooner  if  reasonable,  you  determine 
thai  this  Notice  does  not  constitute  a  QMCSO.  \ou  must  complete  Response  5  of  Part  B  -  Plan 
.Administrator  Response  and  send  it  to  the  Issuing  .Agency,  and  inform  the  noncustodial 
parent  participant,  custtidial  parent,  and  child!  ren)  of  the  specific  reasons  for  your  determination. 

(C  I  An\  required  notification  of  the  custodial  parent,  child(ren)  and'or  participant  that  is  required 
nu\  be  satisfied  b>  sending  the  part>  a  cop>  of  the  Plan  Administrator  Response,  if  appropriate. 

INLAVVFl  L  REFl  SAL  TO  ENROLL 

1  nroilment  of  a  child  ma\  not  be  denied  on  the  ground  that:  ( 1 )  the  child  was  bom  out  of 
wedlcKk.  i2i  the  child  is  not  claimed  as  a  dependent  on  the  participanfs  Federal  income  tax 
return;  1 3  t  the  child  does  not  reside  with  the  participant  or  in  the  plan's  service  area;  or  (4) 
becau.se  the  child  is  receiving  benefits  or  is  eligible  to  receive  benefits  under  the  State  Medicaid 
plan    If  the  plan  requires  that  the  participant  be  enrolled  m  order  for  the  child(ren)  to  be  enrolled. 
and  the  participant  is  not  currentiv  enrolled.  >ou  must  enroll  both  the  participant  and  the 
childireni    All  enrollments  are  to  be  made  without  regard  to  open  season  restrictions. 

PAYMENT  OF  C  LAIMS 

A  child  cov  ered  b\  a  QMC'St ).  or  the  child's  cu.stodial  parent,  legal  guardian,  or  the  provider  of 
ser\  ices  to  the  child,  or  a  Stale  agenc>  to  the  extent  assigned  the  child's  rights,  may  file  claims 
and  the  plan  shall  make  pasment  for  covered  benetus  or  reimbursement  directly  to  such  party. 


PERIOD  OF  COV  ER.\GE 

The  alternate  recipientis)  shall  be  treated  as  dependents  under  the  terms  of  the  plan.  Coverage  of 
an  alternate  recipient  as  a  dependent  will  end  when  similarK  situated  dependents  are  no  longer 
eligible  tor  coverage  under  the  terms  oi  the  plan.   However,  the  continuation  coverage  provisions 
of  ERIS.A  or  other  applicable  law  ma\  entitle  the  alternate  recipient  to  continue  coverage  under 
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the  plan.  Once  a  child  is  enrolled  in  the  plan  as  directed  above,  the  alternate  recipient  may  not  be 
disenrolled  unless: 

(1)  The  plan  administrator  is  provided  satisfactory  vvTitten  evidence  that  either: 

(a)  the  court  or  administrative  child  support  order  referred  to  above  is  no  longer  in 
effect,  or 

(b)  the  alternate  recipient  is  or  will  be  enrolled  in  comparable  coverage  which  will 
take  effect  no  later  than  the  effective  date  of  disenrollment  from  the  plan; 

(2)  The  employer  eliminates  family  health  coverage  for  all  of  its  employees;  or 

(3)  Any  available  continuation  coverage  is  not  elected,  or  the  period  of  such  coverage 
expires. 

CONTACT  FOR  QUESTIONS 

If  you  have  any  questions  regarding  this  Notice,  you  mav'  contact  the  Issuing  Agencv  at  the 
address  and  telephone  number  listed  above. 

Paperwork  Reduction  Act  Notice 

The  Issuing  Agency  asks  for  the  information  on  this  form  to  carr\-  out  the  law  as 
specified  in  the  Employee  Retirement  Income  Security  Act  or  the  Child  Support 
Performance  and  Incentive  Act.  as  applicable.  You  are  required  to  give  the  Issuing 
Agency  the  information.  You  are  not  required  to  respond  to  this  collection  of 
information  unless  it  displays  a  currently  valid  0MB  control  number.  The  Issuing 
Agency  needs  the  information  to  determine  whether  health  care  coverage  is  pro\  ided  in 
accordance  with  the  underlying  child  support  order.  The  Average  time  needed  to 
complete  and  file  the  form  is  estimated  below.  These  times  will  vary  depending  on  the 
individual  circumstances. 


Learning  about  the  law  or  the  form 


First  Notice 

Subsequent 
Notices 


Ihr. 


Preparing  the  form 


1  hr.,  45  min. 


35  min. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Ctiild  Support  Enforcement 

45  CFR  Part  303 

RIN  0970-AB97 

National  Medical  Support  Notice 

agency:  Office  of  Child  Support 
Enforcement.  Administration  for 
f^hildren  and  FamUies.  HHS. 
ACTION  Final  rule. 


SUMMARY:  This  rule  implements 
provisions  of  the  Child  Support 
Performance  and  Incentives  Act  of  1998 
(CSPIA),  Public  Law  105-200,  that 
require  State  child  support  enforcement 
agencies,  under  title  IV-D  of  the  Social 
Securitv  Act  (the  Act),  to  enforce  the 
health  care  coverage  provision  in  a  chiKl 
support  order  through  the  use  of  the 
.National  Medical  Support  Notice 
(NMSN). 

.\  proposed  rule  was  published  in  the 
Federal  Register  on  November  15.  1999 
(64  PR  62074).  After  consideration  of 
the  written  comments  received,  changes 
have  been  made  in  this  final  regulation, 
including  changes  to  the  NMSN  found 
in  the  Appendix. 

DATES:  This  regulation  is  effective 
lanuary  26.  2obl 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Matheson,  Director.  Division 
of  Policv.  Office  of  Child  Support 
Enforcement  (OCSE),  (202)  401-9386. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Authority 

This  final  rule  is  published  under  the 
authority  of  sections  452(f)  and 
466(a)(19)  of  the  Social  Security  Act  (the 
Act),  42  U.S.C.  652(f)  and  666(a)(19).  as 
amended  by  section  401  of  the  Child 
Support  Performance  and  Incentive  Act 
of  1998  (CSPIA).  Public  Law  105-200, 
and  technical  amendments  in  section 
4(b)  of  the  Noncitizen  Benefit 
Clarification  and  Other  Technical 
Amendments  Act  of  1998,  Public  Law 
105-306. 

.Mso  being  published  in  the  Federal 
Register  today  is  a  parallel  final 
regulation  developed  by  the  Department 
of  Labor  (DOL)  under  section  609(a)  of 
the  Employee  Retirement  Income 
Securitv  Act  of  1974  (ERISA)  (29 
U.S.C. 1169(a)).  adopting  the  NMSN. 
Under  ERISA  section  609(a)(5)(C).  if  the 
NMSN  is  appropriately  completed,  and 
satisfies  the  conditions  of  ERISA  section 
609(a)(3)  and  (4),  the  .NMSN  is  deemed 
to  be  a  "qualified  medical  child  support 
order"  as  defined  in  section  609(a)  of 
ERISA. 


In  thi>  regulation.  OCSE  is 
implementing  the  provisfens  of  CSPIA 
that  require  States  to  have  in  effect  laws 
that  recjuire  procedures  to  enforce  the 
health  care  (overage  provisions  in  child 
support  orders  through  the  use  of  the 
NMSN.  The  NMSN  notifies  the 
noncustodial  parent's  employer  of  the 
provision  for  health  care  coverage  of  the 
(  hild  in  a  IV'-D  case. 

Background 

The  enactment  of  the  Child  Support 
Enforcement  .Amendments  of  1984,  Pub. 
L.  98-378,  added  a  new  section  452(f) 
to  the  A(  t  that  required  the  Secretary  to 
issue  regulations  to  require  State  IV-D 
agencies  to  secure  medical  support 
information,  and  to  secure  and  enforce 
medical  support  obligations  whenever 
health  care  coverage  is  available  to  the 
noncustodial  parent  at  a  reasonable  cost. 
Initiallv,  these  regulations  were  placed 
in  Subpart  B  at  45  CFR  306  50  and  51. 
Subsequently,  they  were  redesignated 
and  placed  where  they  appear  now  at  45 
CFR  303.30  and  31   Since  the  enactment 
of  this  legislation  and  the  implementing 
regulations.  States  have  been  making 
efforts  to  establish  and  enforce  medical 
support  for  children  with  limited 
success. 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (OBRA).  Pub.  L.  103-66. 
was  a  significant  piece  of  legislation  that 
contained  provisions  intended  to 
remove  some  of  the  impediments  to 
State  rV'-D  agency  attempts  to  secure 
and  enforce  medical  coverage  for 
children  in  IV-D  cases.  OBRA  contained 
many  improvements  that  facilitated 
obtaining  and  enf^orcing  medical 
coverage,  including;  prohibiting 
discriminator^'  health  care  coverage 
practices;  creating  "qualified  medical 
child  support  orders"  (QMCSOs)  to 
obtain  coverage  from  group  health  plans 
subject  to  ERISA;  and  allowing 
employers  to  deduct  the  costs  of  health 
insurance  premiums  from  the 
employee/obligor's  income.  Some  of  the 
medical  support  provisions  of  OBRA 
were  included  as  Medicaid  State  plan 
requirements  under  section  1908  of  the 
Act  |42  U.S.C.  1396g-lj  and  required 
States  to  enact  laws  governing  employer 
and  insurer  compliance  with  health  care 
provisions  of  support  orders.  The 
QMCSO  provisions  are  contained  in 
section  609  of  ERISA  (29  U.S.C.  1169). 

Section  382  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA), 
Pub  L.  104-193,  added  a  new  paragraph 
19  to  section  466(a)  of  the  Act 
(466(a)(19))  that  requires  a  provision  for 
health  care  coverage  in  all  child  support 
orders  established  or  enforced  by  IV-D 
agencies.  Prior  to  enactment  of 


PRWORA,  IV-D  agencies  were  required 
to  petition  for  inclusion  of  medical 
support  in  all  new  and  modified  IV-D 
child  support  orders  for  cases  with  an 
assignment  of  medical  support  rights  for 
public  assistance  cases  under  titles  IV- 
A,  XIX,  and  IV-E.  Individuals  not 
receiving  public  assistance  could  choose 
not  to  seek  medical  support  Despite 
improved  medical  support  requirements 
(such  as  procedures  for  including  health 
care  coverage  in  all  child  support  orders 
under  title  IV-D)  and  a  focus  on 
enforcement  of  medical  support  by 
OCSE  and  the  State  IV-D  program's,  the 
enforcement  of  medical  support 
coverage  for  children  under  the  IV-D 
program  has  remained  problematic. 

Extensive  consultations  with  State 
IV-D  agencies,  employers,  HHS,  DOL, 
and  advocates  of  medical  support 
coverage,  resulted  in  an  array  of  medical 
support  provisions  in  CSPIA.  These 
provisions  were  enacted  in  order  to 
further  eliminate  barriers  that  prevent 
meaningful  establishment  and 
enforcement  of  medical  child  support 
coverage. 

In  addition  to  the  requirements  that 
are  contained  in  this  regulation,  CSPIA 
provided  for  the  establishment  of  a 
Medical  Child  Support  Working  Group. 
The  Working  Group  was  charged  with 
submitting  a  report  to  the  Secretaries  of 
Health  and  Human  Services  and  Labor 
containing  recommendations  regarding 
appropriate  measures  to  address 
impediments  to  the  effective 
enforcement  of  medical  support  by  IV- 
D  agencies.  The  Working  Group  held  a 
series  of  meetings  beginning  in  March, 
1999.  At  its  final  meeting  in  June.  2000, 
the  MCSWG  approved  its  report  to  the 
Secretary  of  Health  and  Human  Services 
and  the  Secretary  of  Labor.  The  Working 
Group's  report  contains  seventy-six 
recommendations  for  expansion  of 
health  coverage  for  children  eligible  for 
child  support  enforcement  services.  The 
Working  Group  also  submitted 
comments  on  the  Notice  of  Proposed 
Rulemakine  nublished  in  the  Federal 
Register  oi     .ovember  15,  1999  (64  FR 
62074),  The  Working  Group  included 
thirty  members  representing:  HHS  and 
DO^,  State  child  support  directors.  State 
Medicaid  directors,  employers 
(including  pavToll  professionals), 
sponsors  and  administrators  of  group 
health  plans  (as  defined  in  section 
607(1)  of  ERISA),  organizations 
representing  children  potentially 
eligible  for  medical  support,  State 
medical  child  support  programs,  and 
organizations  representing  State  child 
support  programs. 

Section  401  of  CSPIA  strengthens  the 
enforcement  of  medical  support 
coverage  for  children  by  requiring  HHS 
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and  DOL  to  jointly  develop  a  NMSN  to 
be  issued  by  States  to  enforce  the 
medical  support  obligations  of  a  non- 
custodial parent.  The  NMSN  must 
comply  with  requirements  of  section 
609(a)(3)  and  (4)  of  ERISA,  which 
pertain  to  informational  requirements 
and  restrictions  against  requiring  new 
types  or  forms  of  benefits.  In  addition  to 
complying  with  ERISA  requirements 
and  all  tide  IV-D  requirements,  the 
NMSN  must  include  a  severable 
employer  withholding  notice  informing 
the  employer  of:  (1)  Applicable 
provisions  of  State  law  requiring  the 
employer  to  withhold  any  employee 
contributions  due  under  any  group 
health  plan  in  cormection  with  coverage 
required  to  be  provided;  (2)  the  diu-ation 
of  the  withholding  requirement;  (3)  the 
applicability  of  limitations  on  any  such 
withholding  under  title  III  of  the 
Consumer  Credit  Protection  Act;  (4)  the 
applicability  of  any  prioritization 
required  under  State  law  between 
amounts  to  be  withheld  for  purposes  of 
cash  support  and  amoimts  to  be 
withheld  for  purposes  of  medical 
support,  in  cases  where  available  funds 
are  insufficient  for  full  withholding  for 
both  purposes;  and  (5)  the  name  and 
telephone  number  of  the  appropriate 
unit  or  division  to  contact  at  the  State 
agency  regarding  the  NMSN. 

We  "believe  that  employers  will 
welcome  the  use  of  a  standard  form  that 
will  be  used  by  all  State  IV-D  agencies 
as  required  in  these  regulations.  This 
will  simplify  processing  for  all 
concerned  and  most  importantly 
enhance  health  care  coverage  for 
children  who  are  excluded  from  their 
noncustodial  parent's  group  health  plan. 

Section  466(a)(19)  of  the  Act.  as 
amended  by  section  401(c)(3)  of  CSPIA. 
requires  States  to  have  in  effect  laws 
requiring  the  use  of  procedures 
providing  for  IV-D  agencies  to  use  the 
NMSN  to  enforce  child  support  orders 
which  include  ."  provision  for  the  health 
care  coverage  of  the  child.  Section 
466(a)(19)(B)  of  the  Act  requires  the  use 
of  the  NMSN  in  all  cases  where  the 
noncustodial  parent  is  required  to 
provide  health  care  coverage  for  the 
child  pursuant  to  the  order  and  the 
noncustodial  parent's  employer  is 
known  to  the  State  agency.  The  statute 
provides  an  exception,  under  section 
466(a)(19)(B).  to  using  the  NMSN  if  a 
court  or  administrative  order  stipulates 
alternative  health  care  coverage  to  the 
noncustodial  parent's  employment- 
based  coverage. 

Under  section  466(a)(19)(B)(i).  States 
must  use  the  NMSN  to  treuisfer  notice  of 
the  provision  for  health  care  coverage  of 
the  child  to  employers,  including  State 
or  local  governments  and  churches. 


Section  466(a)(19){B)(ii)  requires  the 
employer  to  transfer  the  NMSN  within 
20  business  days  after  the  date  of  the 
NMSN,  without  the  employer 
withholding  notice,  to  the  appropriate 
plan  which  provides  health  care 
coverage  for  which  the  child  is  eligible. 
The  plan  administrator  then  determines 
if  the  Notice  is  qualified  under  section 
609(a)  of  ERISA  in  the  case  of  an  ERISA- 
covered  plan,  or,  in  the  case  of  a  church 
plan,  section  401(f)  of  CSPL\. 

Upon  notification  by  the  plan 
administrator(s)  that  enrollment  may 
occur  and  the  amount  of  employee 
contribution  to  withhold,  the  employer 
implements  the  withholding  from  the 
employee's  income.  The  employer 
withholds  employee  contributions 
within  the  limitations  on  withholding  in 
accordance  with  the  amounts  allowed 
by  the  State  of  the  employee's  principal 
place  of  emplovTTient  (which  may  equal 
or  be  less  than  that  allowed  by  the 
Federal  Consumer  Credit  Protection  Act 
(15  U.S.C,  section  1673(b)),  or  the 
amounts  allowed  for  health  insurance 
premiums  by  the  child  support  order, 
whichever  is  less.  If  the  amount  for  the 
premium  cannot  be  withheld  due  to 
such  limitations  on  withholding,  the 
child  may  not  be  enrolled.  The 
employer  also  observes  the  State  law  of 
the  employee's  principal  place  of 
employment  for  prioritization  purposes 
if  withholding  is  required  for  both  cash 
and  medical  support  payments. 

Section  466(a)(l 91(6)011)  of  the  Act 
requires,  in  cases  where  the 
noncustodial  parent  is  a  newly  hired 
employe®,  that  the  State  agency  send  the 
NMSN.  together  with  the  income 
withholding  notice  pursuant  to  section 
466Cb)  of  the  Act,  within  two  business 
days  after  the  date  the  newly  hired 
employee  is  entered  into  the  State 
Directory'  of  New  Hires,  pursuant  to 
section  453A  of  the  Act. 

Under  section  466(a)(19)(B)(iv)  of  the 
Act.  when  the  employment  of  a 
noncustodial  parent  with  any  employer 
who  has  received  an  NMSN  is 
terminated,  the  employer  is  required  to 
notify  the  State  IV-D  agency  of  this 
termination.  Finally,  under  paragraph 
(C),  any  liability  of  a  noncustodial 
parent  employee  to  a  group  health  plan 
for  contributions  necessary  for 
enrollment  of  a  child  is  subject  to 
appropriate  enforcement,  unless  the 
employee  contests  such  enforcement 
based  on  a  mistake  of  fact. 

This  section  is  effective  October  1, 
2001,  or.  if  later,  the  effective  date  of 
State  laws  requiring  the  use  of  the  MSN. 
Such  State  laws  must  be  effective  no 
later  than  the  close  of  the  first  day  of  the 
first  calendar  quarter  that  begins  after 
the  close  of  the  first  regular  session  of 


the  State  legislature  that  begins  after 
October  1.  2001.  For  States  with  2-year 
legislative  sessions,  each  year  of  such 
session  would  be  regarded  as  a  separate 
regular  session.  This  deadline  provides 
States  ample  opportunity  to  enact 
implementing  State  legislation  after 
publication  of  final  regulations. 

Description  of  Regulator}-  Provisions 
and  Changes  Made  in  Response  to 
Comments 

We  are  implementing  the  statutor\ 
requirement  for  the  development  and 
use  of  the  NMSN  by  adding  a  new- 
section,  45  CFR  303.32.  "National 
Medical  Support  Notice,"  to  existing 
rules  governing  the  Child  Support 
Enforcement  program  under  title  I\'-D 
of  the  Act.  This  section  restates 
statutory'  requirements  and  includes 
requirements  in  paragraphs  (c)(5).  (7) 
and  (8)  in  response  to  comments 
received  on  the  proposed  regulations. 
These  new  paragraphs  address 
employee  contests  to  withholding  of 
health  plan  contributions  based  on  a 
mistake  of  fact,  procedures  for  notifv'ing 
employers  to  terminate  such 
withholding  and  procedures  for  the  I\'- 
D  agency  to  select  from  available 
options  for  health  care  coverage  when 
notified  by  plan  administrators  of  those 
options. 

Section  303.32(a)  requires  the  State  to 
have  laws  requiring  procedures  for  the 
mandatory-  use  of  the  NMSN  in 
accordance  with  section  466(a)(19)  of 
the  Act. 

Section  303.32(b)  provides  for  an 
exception  to  the  u-se  of  the  NMSN.  The 
exception  applies  to  cases  with  court  or 
administrative  orders  that  stipulate 
alternative  health  care  coverage. 

Section  303.32(c)  includes  the 
mandatory  procedures  for  enforcement 
of  health  care  coverage  for  the  child 
through  the  use  of  the  NMSN. 

Section  303.32(c)(1)  requires  State  IV- 
D  agencies  to  use  the  NMSN  to  provide 
notice  of  the  provision  for  health  care 
coverage  of  the  child(ren)  to  employers. 

Section  303.32(c)(2)  requires  State  IV- 
D  agencies  to  send  the  NMSN  to  the 
employer  within  two  business  days  after 
the  date  of  entry  into  the  State  Directory 
of  New  Hires  of  an  employee  who  is  an 
obligor  in  a  IV-D  case. 

Section  303.32(c)(3)  requires 
employers  to  transfer  the  NM.SN  to  the 
appropriate  group  health  care  plan 
providing  any  such  health  care  coverage 
for  which  the  child(ren)  is  eligible 
(excluding  the  severable  employer 
withholding  notice  directing  the 
employer  to  withhold  any  mandatory 
contributions  to  the  plan)  within  twenty 
business  days  after  the  date  of  the 
NMSN. 
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Section  303.32(c)(4)  requires 
employers  to  withhold  any  mandalon' 
employee  contributions  to  the  plan  and 
send  any  employee  contributions 
withheld  directly  to  the  plan  Employers 
are  specifically  directed  to  transfer 
contributions  to  the  plan  because 
employers  may  also  be  directed  by  a 
separate  child  support  withholding 
notice  to  forward  support  payments 
withheld  from  the  employee's  wages  to 
a  State  1\'-D  agency. 

Section  303.32(c)(5)  was  a  part  of 
proposed  paragraph  (c)(4)  in  the  NPRM. 
Based  on  comments  received  on  the 
NPRM,  under  paragraph  (c)(5), 
employees  may  contest  the  withholding 
based  on  a  mistake  of  fact.  However,  the 
employer  must  initiate  the  withholding 
until  such  time  as  the  employer  receives 
notice  that  the  contest  is  resolved. 

Section  303.32(c)(6)  requires 
employers  to  notifv'  the  State  agency 
promptly  whenever  the  employment  of 
a  noncustodial  parent  for  whom  the 
employer  received  an  N'MSN  is 
terminated  This  is  consistent  with  the 
requirement  for  notification  of 
termination  in  income  withholding 
cases  pursuant  to  45  CFR 
303.100(e)(l)(x). 

Section  303.32(c)(7)  was  added  in 
response  to  comments  to  require  the 
State  agency  to  promptly  notif\'  the 
employer  when  there  is  no  longer  a 
current  order  for  medical  support  in 
effect  for  which  the  IV-D  agency  is 
responsible 

Section  303.32(c)(8)  was  added  as  a 
result  of  comments  on  a  provision 
pertaining  to  Part  B,  "Plan 
Administrator  Response"  portion  of  the 
NMSN.  Under  section  303.32(c)(8),  the 
rV-D  agency  must  select  from  available 
options  when  the  plan  administrator 
returns  "Part  B "  of  the  NMSN  and 
under  item  3  informs  the  IV-D  agency 
that  there  is  more  than  one  option 
available  under  the  plan.  The  IV-D 
agency  must  select  an  option  and  notif\' 
the  plan  administrator  of  this  selection. 
This  provision  will  ensure  that  children 
are  enrolled  when  a  decision  must  be 
made  if  there  is  more  than  one  option 
for  health  care  coverage. 

To  comply  with  statutory' 
requirements,  section  303.32(d)  requires 
enactment  of  State  laws  requiring  the 
use  of  the  NMSN  The  requirements  for 
using  the  NMSN  must  be  effective  the 
later  of  October  1,  2001  or  the  effective 
date  of  implementing  State  law.  Such 
State  laws  must  be  effective  no  later 
than  the  first  day  of  the  first  calendar 
quarter  beginning  after  the  first  regular 
session  of  the  State  legislature  that 
begins  after  October  1,  2001.  For  States 
that  have  two  year  legislative  sessions. 


each  year  of  such  session  would  be 
regarded  as  a  separate  regular  session. 

Description  of  the  National  Medical 
Support  Notice  and  Changes  Made  in 
Response  to  Comments 

A  State  IV-D  agency  will  issue  a  two- 
part  NMSN.  Parts  A  &  B,  to  an  employer 
who  maintains  or  contributes  to  a  group 
health  plan  and  who  employs  a 
noncustodial  parent  who  is  obligated  by 
a  court  or  administrative  child  support 
order  to  provide  health  coverage  for  a 
child(ren).  Part  A  of  the  NMSN,  the 
Notice  to  Withhold  for  Health  Care 
Coverage,  is  modeled  on  the  federally- 
approved  standardized  income 
withholding  form  that  was  issued  to 
State  IV-D  agencies  by  action 
transmittal  (OCSE-Af-98-03)  on 
January  27.  1998.  Employers  have 
voiced  approval  of  this  form  indicating 
that  the  standardized  uniform 
withholding  form  has  greatly  facilitated 
the  processing  of  child  support  income 
attachments. 

Part  A,  Notice  To  Withhold  for  Health 
Care  Coverage 

Part  A.  the  Notice  to  Withhold  for 
Health  Care  Coverage,  includes 
information  for,  and  responsibilities  of 
the  employer.  In  response  to  comments 
received  on  page  one  of  the  Notice  to 
Withhold  for  Health  Care  Coverage,  we 
clarified  that  the  NMSN  applies  to  State 
and  local  government  and  church  health 
plans.  We  added  the  Issuing  Agency's 
fax  number  We  also  replaced  "alternate 
recipient(s)/child(ren)"  with 
"child(ren)",  and  "employee/obligor  " 
with  'employee  "  We  replaced  "Court 
Name"  with  "(^ourt  or  Administrative 
Authority."  With  respect  to  the  various 
types  of  health  coverage  available,  we 
deleted  "under  your  plan  "  and  replaced 
"Basic"  with  "Medical."' 

On  page  one  of  the  Notice  to 
Withhold  for  Health  Care  Coverage,  the 
issuing  agency  provides  information 
starting  with  the  name  and  address  of 
the  issuing  agency,  date  of  the  notice, 
case  number,  telephone  and  fax 
numbers  of  the  issuing  agency,  ncime  of 
court  or  administrative  authority,  date 
of  the  support  order,  and  the  support 
order  number.  The  issuing  agency 
provides  pertinent  information  with 
respect  to  the  employer,  the  employee, 
the  custodial  parent,  and  the  child  or 
children.  The  issuing  agency  provides 
the  employers  Federal  EIN  number  (if 
known)  and  the  employer's  name  and 
address.  Information  on  the  employee  is 
also  provided  including  the  employee's 
name,  social  security  number,  and 
mailing  address.  Information  is 
provided  on  the  custodial  parent,  and 
the  child  or  children,  including  their 


names  and  addresses.  If  there  is  a 
danger  of  domestic  violence  and  abuse 
to  the  custodial  parent  and/or  the 
children,  the  IV-D  agency  may 
substitute  the  name  of  an  official  as  well 
as  its  address  for  the  address  of  the 
custodial  parent  and  children.  Finally, 
page  one  includes  a  provision  for  the 
type  of  family  group  health  care 
coverage  that  is  required  by  the  order, 
i.e.,  any  available  or  medical,  dental, 
vision,  prescription  drug,  mental  health, 
and  other.  If  no  option  is  specified,  the 
employer  should  send  Part  B  to  the 
administrator  of  each  group  health  plan 
for  which  the  child  may  be  eligible. 
Throughout  the  remainder  of  this 
preanible,  the  first  page  of  the  Notice  to 
Withhold  for  Health  Care  Coverage,  Part 
A,  will  be  referred  to  as  the  "case 
identification  data  section." 

Employer  Response 

The  "Employer  Response",  attached 
to  Part  A,  is  to  be  completed  by  the 
employer.  Under  the  heading  for 
"Employer  Response,"  we  clarified  that 
the  employer  has  twenty  business  days 
to  forward  Part  B  to  the  plan 
administrator  if  none  of  the  response 
situations  described  in  boxes  1,2,  and 
3  apply.  If  any  one  of  the  three  response 
situations  in  boxes  1,  2,  or  3  apply,  the 
employer  must  return  Part  A  to  the  IV- 
D  agency  within  twenty  business  days 
after  the  date  of  the  notice.  If  the  plan 
administrator  informs  the  employer  that 
the  child(ren)  is/are  enrolled  in  an 
option  under  the  plan  for  which  the 
employer  determines  that  the  employee 
contribution  exceeds  the  amount  that 
may  be  withheld  from  the  employee's 
income  due  to  State  or  Federal 
withholding  limitations  and/or 
prioritization,  the  employer  must  check 
box  4  and  return  Part  A  to  the  IV-D 
agency. 

The  response  situations  on  the 
"Employer  Response"  have  been 
clarified  and  revised.  The  previous 
response  number  1  has  been  split  into 
two  responses.  Response  number  1  now 
reads,  "Employer  does  not  maintain  or 
contribute  to  plans  providing  dependent 
or  family  health  coverage."  Response 
number  2  now  reads,  "The  employee  is 
among  a  class  of  employees  (for 
example,  part-time  or  non-union)  that 
are  not  eligible  for  family  health 
coverage  under  any  group  health  plan 
maintained  by  the  employer  or  to  which 
the  employer  contributes."  Responses  2 
and  3  have  been  redesignated  3  and  4 
respectively.  In  the  newly  designated 
response  number  3,  "Health  care 
coverage  is  not  available  because  the 
employee  is  no  longer  employed  by  the 
employer,"  we  added  a  new  line  for  the 
"date  of  termination"  of  the  employee. 
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Response  number  4,  previously 
designated  number  3,  was  not  changed 
and  says,  "State  or  Federal  withholding 
limitations  and/or  prioritization  prevent 
the  withholding  from  the  employee's 
income  of  the  amount  required  to  obtain 
coverage  imder  the  terms  of  the  plan." 
On  the  bottom  of  the  "Employer 
Response."  we  added  a  new  line  for  the 
employer  to  provide  the  "employer 
identification  number"  (EIN),  if  it  was 
not  provided  by  the  Issuing  Agency  in 
the  case  identification  data  section. 

Instructions  to  Employer 

In  response  to  comments  on  the 
"Instructions  to  Employer,"  we  made 
the  following  changes.  We  deleted  the 
word  "also"  from  the  first  sentence  in 
the  first  paragraph  under  the  heading, 
""Instructions  to  Employer".  Under  the 
subheading  of  "Employer 
Responsibilities,"  we  deleted  the 
opening  clause  "As  the  employer  of  the 
employee,  you  are  requfred  to:"  since  it 
is  clear  from  the  heading  to  this  section, 
"Instructions  to  Employer,"  that  the 
instructions  apply  to  the  employer. 
Under  subparagraph  2.b.2,  we  deleted 
"and  the  parties"  to  clarify  that  if 
enrollment  cannot  be  completed 
because  of  prioritization  or  limitations 
on  withholding,  the  employer  should 
complete  item  4  of  the  Employer 
Response  to  notify  the  Issuing  Agency. 
Also,  under  the  subheading  of 
"Employer  Responsibilities,"  we  added 
a  new  subparagraph  2.c.  that  instructs 
the  employer,  after  the  plan 
administrator  notifies  the  employer  that 
the  employee  is  subject  to  a  waiting 
period  that  expires  more  than  ninety 
days  from  the  date  of  receipt  of  the 
Notice,  or  whose  duration  is  determined 
by  a  measure  other  than  the  passage  of 
time  (for  example,  the  completion  of  a 
certain  niunber  of  hours  worked),  to 
notify  the  plan  administrator  when  the 
employee  is  eligible  to  enroll  in  the  plan 
and  that  the  Notice  requires  the 
enrollment  of  the  child(ren)  named  in 
the  Notice  in  the  plan. 

Under  the  subheading  of  "Limitations 
on  Withholding,"  we  clarified  that  the 
maximum  Consumer  Credit  Protection 
Act  limit  applies  to  the  combined 
amount  withheld  for  both  cash  support 
and  for  medical  support  coverage.  We 
clarified  that  under  the  National 
Medical  Support  Notice,  the  employer 
may  not  withhold,  for  health  insurance 
premiimis,  more  than  the  least  of:  (1) 
The  amounts  allowed  by  the  Federal 
Consumer  Credit  Protection  Act  (15 
U.S.C.  section  1673(b));  (2)  the  amounts 
allowed  by  the  State  of  the  employee's 
principal  place  of  employment;  or  (3) 
the  amounts  allowed  for  health 
insurance  premiums  by  the  child 


support  order.  In  the  NPRM,  item  three 
previously  read,  "The  amounts  allowed 
for  medical  support  by  the  child  support 
order."  As  noted  above,  we  revised  item 
three.  The  purpose  of  this  change  is  to 
differentiate  between  employee 
contributions,  or  premiums,  for  health 
coverage  paid  to  the  plan  administrator, 
and  cash  medical  support  collected  by 
the  IV-D  agency  under  a  separate 
income  withholding  order  which  is  paid 
to  the  custodial  parent,  (The  income 
withholding  form,  rather  than  the 
NMSN,  is  used  to  withhold  cash 
medical  support  when  specifically 
designated  in  an  order). 

Under  the  subheading  of  "Priority  of 
Withholding"  in  this  section,  we  added 
space  for  the  IV-D  agency  to  provide 
State  specific  information  regarding  the 
prioritization  of  withholding  payment. 

Under  the  subheading  of  "Notice  of 
Termination  of  Employment,"  we  made 
minor  changes  by  eliminating 
uimecessary  words. 

Under  the  subheading  of  "Employee 
Liability  for  Contribution  to  Plan,"  we 
clarified  the  language  regarding 
contests.  We  added  clarifying  language 
to  the  second,  third  and  fourth 
sentences  to  indicate  that  the  employee 
may  contest  the  withholding  imder  this 
Notice  based  on  a  mistake  of  fact.  The 
second  sentence  reads,  "The  employee 
may  contest  the  withholding  under  this 
Notice  based  on  a  mistake  of  fact  (such 
as  the  identity  of  the  obligor)."  In  the 
third  sentence,  we  added  the  language, 
"by  the  Issuing  Agency".  The  third 
sentence  says,  "Should  an  employee 
contest  the  withholding  under  this 
Notice,  the  employer  must  proceed  to 
comply  with  the  employer 
responsibilities  in  this  Notice  until 
notified  by  the  Issuing  Agency  to 
discontinue  withholding."  In  order  to 
clarify  who  the  employee  should 
contact  in  order  to  contest  enforcement, 
we  added  the  fourth  sentence:  "To 
contest  withholding  under  this  Notice, 
the  employee  should  contact  the  Issuing 
Agency  at  the  address  and  telephone 
nmnber  listed  on  the  Notice."  Finally, 
we  added  a  sentence  to  make  clear  that 
if  an  employee  wishes  to  contest  a 
determination  that  the  NMSN  is  a 
qualified  medical  child  support  order 
with  respect  to  an  ERISA  covered  plan, 
DOL  has  taken  the  position  that  the 
contest  must  be  made  in  Federal  court. 
The  last  sentence  under  the  subheading. 
"Employee  Liability  for  Contribution  to 
Plan,"  says,  "With  respect  to  ERISA 
covered  group  health  plans,  it  is  the 
view  of  the  Department  of  Labor  that 
Federal  courts  have  jurisdiction  if  the 
employee  challenges  a  determination 
that  the  Notice  constitutes  a  Qualified 
Medical  Child  Support  Order." 


We  made  no  changes  to  the  following 
subheadings  in  this  section.  'Duration 
of  Withholding,"  "Possible  Sanctions," 
and  "Contact  for  Questions." 

Under  the  final  DOL  regulation 
published  today  in  the  Federal  Register, 
Part  B  of  the  NMSN,  the  "Medical 
Support  Notice  to  Plan  Adininistrator,  " 
notifies  the  administrator  of  the  group 
health  plan  in  which  the  named 
employee  is  enrolled  or  eligible  for 
enrollment  that  the  employee  is 
obligated  by  a  court  or  administrative 
child  support  order  to  provide  medical 
support  coverage  for  the  named 
child(ren).  Part  B  provides  the 
information  necessary  for  the  plan 
administrator  to  treat  the  NMSN  as  a 
"'qualified  medical  child  support  order" 
under  section  609(a)  of  ERISA,  and  to 
em-oll  the  child(ren)  as  dependents  of 
the  participant  in  the  group  health  plan. 
Part  B  of  the  NMSN  was  also  developed 
to  comply  with  the  requirements  placed 
on  group  health  plans  under  State  laws 
described  in  section  1908  of  the  Act, 
and  to  accommodate  the  requirements 
on  State  agencies  to  use  automated 
processing  of  medical  child  support 
orders  as  well.  Part  B  also  includes  a 
'"Plan  Administrator  Response"  that  is 
used  by  the  plan  administrator  to  inform 
the  Issuing  Agency  that  either  the  child 
has  been  enrolled  or  that  there  are 
multiple  options  from  which  the  Issuing 
Agency  must  select  coverage,  that  the 
employee  is  subject  to  certain  types  of 
waiting  periods,  or  that  the  order  is  not 
qualified.  The  specific  contents  of  Part 
B  are  explained  in  detail  in  the  DOL 
regulation  published  today. 

We  have  attached  the  final  NMSN 
(including  instructions)  as  an  Appendix 
in  the  Federal  Register.  However,  the 
NMSN  will  not  be  codified  in  the  Code 
of  Federal  Regulations. 

Response  to  Comments 

We  received  twenty-six  comments  in 
response  to  the  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  November  15,  1999.  The 
commenters  included  State  and  local 
governments,  national  organizations, 
law  firms,  private  citizens,  and  the 
Medical  Child  Support  Working  Group 
(MCSWG). 

The  MCSWG  had  a  congressional 
mandate  in  accordance  with  CSPIA  to 
make  recommendations  based  on  an 
assessment  of  the  form  and  content  of 
the  NMSN.  The  MCSWG  provided  input 
into  the  development  of  the  proposed 
NMSN  and  submitted  extensive 
comments  in  response  to  the  NPRM. 
Many  of  the  MCSWG's  comments  on  the 
NPRM  were  consistent  with  comments 
received  from  State  IV-D  agencies  and 
other  commenters  on  the  NMSN.  We 
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were  able  to  incorporate  most  of  the 
comments  provided  by  the  MCSVVG 
with  minor  e.xceptions 

We  took  these  comments  into 
consideration  in  the  development  of  the 
final  rule  Our  responses  are  limited  to 
conunents  made  with  respect  to  the 
requirements  and  responsibilities 
imposed  on  the  State  IV'-D  agencies  and 
the  employers  of  noncustodial  parents 
of  children  with  child  support  judicial 
or  administrative  orders  that  include  a 
provision  for  health  care  coverage. 
These  responses  are  also  limited  to 
comments  on  Part  A  of  the  NMSN. 

Also  being  published  in  the  Federal 
Register  today,  the  Department  of  Labor 
(DOL).  in  a  parallel  final  regulation,  has 
responded  to  comments  focused  on  the 
responsibilities  and  requirements 
imposed  on  group  health  plan 
administrators  in  accordance  with 
section  609(a)  of  ERISA. 

Comments  on  Part  303.32  National 
Medical  Support  Notice 

Comments  to  Section  303.32lal  and  (b) 

1 .  Comment:  Three  commenters  noted 
that  language  was  unclear  in  the  first 
sentence  of  paragraph  (aj. 

Response:  We  agree  and  have  clarified 

the  first  sentence  to  require  that.  "States 

must  have  laws  *    *    *  for  the  use.  where 

appropriate,  of  the  National  Medical 

Support  Notice  (NMSN).  to  enforce 
*   *    ♦   •' 

2.  Comment:  Seven  commenters 
recommended  that  section  303  32 
should  indicate  throughout  it  that  State 
IV-D  agencies  use  the  NMSN  "where 
appropriate"  in  accordance  with  section 
466(a)(19)(A)ofthe  Act. 

Response:  We  agree  in  part.  For 
consistency  with  section  466(a)(19)(A) 
of  the  Act.  we  added  the  words  "where 
appropriate"  in  paragraph  (a)  of  this 
section  Paragraph  (a)  requires  States  to 
have  laws  pertaining  to  the  use  of  the 
NMSN.  The  sentence  reads.  "States 
must  have  laws,  in  accordance  with 
section  466(a)(19)  of  the  Act.  requiring 
procedures  specified  under  paragraph 
(c)  of  this  section  for  the  use.  where 
appropriate,  of  the  National  Medical 
Support  Notice  (NMSN)  *    *    *.  "  Given 
this  change  to  paragraph(a).  we  do  not 
believe  it  is  necessarv  to  add  the 
language,  "where  appropriate"  to  other 
subsections  of  section  303.32. 

3.  Comment:  Two  commenters  asked 
for  additional  clarification  on  what 
constitutes  "alternate"  coverage  in 
section  303.32(b).  Three  conunenters 
requested  that  we  provide  a  list  of 
exceptions  that  can  be  construed  as 
alternative  coverage  and  some 
indication  of  how  much  flexibility 
States  have  on  the  use  of  alternative 
coverage 


Response:  Section  466(a)(19)(B) 
provides  an  exception  to  the 
requirement  that  the  noncustodial 
parent  provide  coverage  through  his  or 
her  employment-related  health  plan. 
Section  466(a)(19)(B)  .says,  "unless 
alternative  coverage  is  allowed  for  in 
any  order  of  the  court  (or  other  entity 
issuing  the  child  support  order)  *    *    *" 
Because  the  statute  allows  for 
alternative  coverage  if  stipulated  in  the 
order,  we  believe  it  is  inappropriate  to 
develop  a  Federal  list  of  exceptions. 
However,  an  example  of  alternative 
coverage  that  might  be  stipulated  in  an 
order  could  be  cash  contributions  for 
premiums  for  health  insiu-ance  coverage 
provided  through  the  custodial  parent's 
employment.  Another  example  of 
alternative  coverage  that  might  be 
stipulated  in  an  order  could  be  private 
coverage,  unrelated  to  the  noncustodial 
parent's  employment,  such  as 
California's  "IV-D  Kids  Medical 
Program."  States  have  flexibility  to 
define  and  allow  alternative  coverage 
that  meets  the  health  care  needs  of  the 
child. 

4.  Comment:  One  commenter 
suggested  that  it  be  made  clear  that 
alternative  coverage  is  an  alternative  to 
the  noncustodial  parent's  employer- 
based  coverage. 

Response:  We  believe  the  language  is 
clear  on  this  point.  The  statute 
specificallv  references,  in  sections 
466(a)(19)(B).  (B)(iii).  and  (C)  of  the  Act. 
the  noncustodial  parent's  obligation  to 
provide  medical  support  and  the  use  of 
the  NMSN  to  enroll  the  child(ren)  in  the 
noncustodial  parent's  employment- 
related  health  plan.  This  regulation 
implements  the  statutory  requirement. 
As  previously  noted,  however,  section 
466(a)(19)(B)  allows  alternative  coverage 
if  stipulated  in  the  order,  which  could 
be  coverage  other  than  the  noncustodial 
parent's  employer-based  coverage. 

5.  Comment:  Two  commenters  asked 
whether  the  Medicaid  program  under 
title  XIX  and  the  State  Children's  Health 
Insurance  Program  (SCHIP)  under  title 
XXI  should  be  excluded  from 
consideration  as  alternative  coverage. 

Response:  Section  466{a)(19)(B)  of  the 
Act  refers  to  alternative  coverage  as 
coverage  allowed  for  in  a  judicial  or 
administrative  order.  The  statute  does 
not  preclude  medical  support  under 
Medicaid  or  SCHIP  from  being 
stipulated  in  the  order  as  alternative 
coverage.  However,  provisions  at  45 
CFR  303.31(b)(1)  preclude  IV-D 
agencies  from  considering  Medicaid  as 
satisfactory  health  insurance.  The 
Medical  Child  Support  Working  Group 
addressed  this  issue  during  its 
deliberations  and  recommendations 
published  in  June.  2000.  We  are 


examining  the  Working  Group's 
recommendations  on  this  issue. 

6.  Comment:  One  commenter 
recommended  an  expansion  of 
alternative  coverage  to  include  any 
definition  of  reasonable  coverage  as 
defined  by  State  laws  and  which  is  not 
through  an  employer. 

Response:  We  are  bound  by  section 
466(a)(19)(B)  of  the  Act  that  limits 
alternative  coverage  to  coverage  allowed 
for  in  a  court  or  administrative  order. 

Comments  to  Section  303.32(c)(1)  and 
(21 

1.  Comment:  One  commenter 
recommended  using  "send"  rather  than 

"transfer  "  the  NMSN  to  the  employer. 
The  commenter  indicated  that  by  using 
the  word  "transfer"  an  implication  is 
made  that  this  section  only  applies  to 
situations  in  which  there  is  a  new 
employer  identified  in  a  case  with  a 
known  previous  employer. 

Response:  In  order  to  be  consistent 
with  the  statute  at  section 
466(a)(19)(B)(i).  we  are  retaining  the 
word  "transfer"  whenever  conveyance 
of  the  Notice  is  required.  Section 
303.32(c)(1)  applies  in  all  appropriate 
cases  pursuant  to  section  303.32(a) 
regardless  of  whether  or  not  there  is  a 
known  previous  employer.  We  are  also 
replacing  "send"  with  "transfer"  in 
section  303.32(c)(2).  This  provision 
requires  the  State  agency  to  transfer  the 
NMSN  to  the  employer  within  two 
business  days  after  the  date  of  entry  of 
an  employee  who  is  an  obligor  in  a  IV- 
D  case  in  the  State  Directory  of  New 
Hires. 

2.  Comment:  One  commenter 
recommended  that  when  a  noncustodial 
parent  provides  medical  coverage  that  is 
not  employer-related,  the  NMSN  should 
not  be  required  to  be  used  as  a  result  of 
information  derived  from  the  State 
Directory  of  New  Hires  (SDNH). 

Response:  As  noted  at  45  CFR 
303.32(a),  the  NMSN  is  used  to  enforce 
the  provision  of  health  care  coverage  for 
children  of  noncustodial  parents  who 
are  required  to  provide  health  care 
coverage  through  an  employment- 
related  group  health  plan  in  accordance 
with  a  child  support  order.  If  the  order 
specifies  coverage  that  is  not  employer- 
related,  and  the  noncustodial  parent  is 
providing  such  coverage,  the  IV-D 
agency  would  not  be  required  to  send  an 
NMSN  to  the  employer  within  two 
business  days  as  a  result  of  information 
derived  from  the  SDNH. 

3.  Comment:  One  commenter 
indicated  that  it  is  unclear  whether  the 
obligor  must  have  a  child  support  order 
in  effect  at  the  time  the  IV-D  agency 
sends  the  NMSN  to  the  employer. 
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Response:  Yes,  there  must  be  an  order 
in  effect  at  the  time  the  IV-D  agency 
sends  the  NMSN  to  the  employer.  The 
statute  at  sections  466(a)(19)(A)  and  (B) 
of  the  Act  limits  the  use  of  the  NMSN 
to  enforcement  of  child  support  orders. 

4.  Comment:  One  commenter  inquired 
whether  the  two  business  day 
requirement  for  sending  the  NMSN  to 
the  employer  also  applies  to 
employment  information  obtained  from 
other  sources. 

flesponse:  Section  466(a)(19)(B)(iii)  of 
the  Act  specifies  that  in  any  case  in 
which  the  noncustodial  parent  is  a 
newly  hired  employee  entered  in  the 
State  Directory  of  New  Hires  pursuant  to 
section  453A{e)  of  the  Act,  the  State 
agency  provides,  where  appropriate,  the 
NMSN.  together  with  the  income 
withholding  notice  issued  pursuant  to 
section  466(b),  within  two  days  after  the 
date  of  entry  of  such  employee  in  such 
Directory.  The  statute  does  not  impose 
the  two  day  requirement  for  sending  the 
NMSN  when  employment  information 
is  obtained  ft-om  other  sources. 

5.  Comment:  One  commenter 
recommended  that  enhanced  funding  be 
made  available  to  State  FV-D  agencies  to 
meet  the  two  business  day  requirement 
to  send  the  NMSN  to  the  employer  after 
the  date  of  entry  in  the  SDNH. 

Response:  Section  455(a)(3)(B)  of  the 
Act  provides  States  with  enhanced  (80 
percent)  Federal  financial  participation 
(FFP)  to  meet  the  new  developmental 
requirements  of  PRWORA  and  the 
Family  Support  Act  of  1988.  States  may 
use  funds  from  their  allocation  of 
enhanced  FFP  to  pay  for  developmental 
costs  of  enhancing  the  Statewide 
automated  system  to  generate  the 
NMSN.  However,  the  ongoing 
maintenance  costs  of  the  system  for 
actually  transferring  the  NMSN  to  the 
employer  is  considered  a  regular 
program  administrative  cost  that  is 
eligible  for  FFP  at  the  66  percent 
matching  rate  pursuant  to  45  CFR 
307.35.  The  use  of  enhanced  funds 
would  require  the  submittal  of  an 
advance  planning  document  (APD)  to 
the  Federal  Office  of  Child  Support 
Enforcement  in  accordance  with  45  CFR 
307.15. 

Comments  to  Section  303.32(c)(3) 

1.  Comment:  Two  States  believe  that 
the  twenty  business  day  time  frame  for 
employers  to  send  Part  B  of  the  NMSN 
to  the  plan  administrators  is  too  long. 
Recommendations  were  made  for  a 
shorter  time  frame  often  business  days. 

Response:  We  are  bound  by  the 
statute  at  section  466(a)(19)(B)(ii)  that 
prescribes  the  twenty  business  day 
timeframe  as  the  limit  that  employers 
have  to  send  the  NMSN  to  plan 


administrators.  It  reads,  ""within  twenty 
business  days  after  the  date  of  the 
National  Medical  Support  Notice,  the 
employer  is  required  to  transfer  the 
Notice*   *   *"  Employers  may  send  the 
notice  sooner  since  the  statute  indicates 
"within  20  business  days  *   *   *" 

2.  Comment:  One  commenter  inquired 
what  penalties  would  be  imposed  on  an 
employer  for  failing  to  transfer  the 
NMSN  to  the  plan  administrator  within 
the  twenty  business  day  timeframe. 

Response:  The  employer  is  subject  to 
applicable  State  laws  since  these 
requirements  will  be  incorporated  into 
State  law  in  accordance  with  sections 
466(a)(19)  and  454(20)  of  the  Act.  State 
laws  should  address  penalties  or 
consequences  to  employers  for  failing  to 
meet  the  prescribed  statutory  time 
frame. 

3.  Comment:  One  State  noted  that  this 
paragraph  addresses  the  twenty 
business  day  time  frame  for  the 
employer  to  transfer  the  NMSN  to  the 
plan  administrator,  but  is  silent  on  the 
forty  business  day  time  frame  that  plan 
administrators  have  to  respond  to  the 
Notice. 

Response:  Requirements  related  to  the 
forty  business  day  time  frame  are 
included  in  the  Department  of  Labor 
regulation  published  today. 

Comments  to  Section  303.32(c)(4) 

1.  Comment:  One  State  asked  whether 
the  NMSN  could  be  used  for  income 
withholding  of  cash  medical  support  as 
specified  in  an  order. 

Response:  No.  The  NMSN  is  used  to 
enforce  the  provision  of  health  care 
coverage  in  an  order  and  to  enroll 
children  in  the  noncustodial  parent's 
employer-related  health  plan.  Section 
452(f)  of  the  Act  requires  the  Secretary- 
of  HHS  to  issue  regulations  that  require 
rV-D  agencies  to  include  medical 
support  as  part  of  any  child  support 
order.  The  income  withholding  form, 
rather  than  the  NMSN.  is  used  to 
withhold  cash  medical  support  if 
specifically  designated  in  an  order. 
Instructions  on  the  income  withholding 
form  (see  OCSE  Action  Transmittal-98- 
03,  number  17a)  indicate.  "'Dollar 
amount  to  be  withheld  for  payment  of 
medical  support,  as  appropriate,  based 
on  the  underlying  order.  " 

2.  Comment:  One  commenter 
suggested  that  the  Medicaid  program  be 
given  the  option  to  pay  for  health 
insurance  premiums  when  the  Federal 
or  State  withholding  limitations  have 
been  reached. 

Response:  A  State  may  be  able  to  do 
this  if  it  elects  the  option  under  section 
1906  of  the  Act  to  eiu-oll  individuals 
under  title  XIX  in  cost  effective  group 
health  plans. 


3.  Comment:  One  commenter 
recommended  that  the  IV-D  agency  not 
be  held  liable  for  IV-D  actions  taken  on 
medical  support  in  instances  where  the 
noncustodial  parent  makes  changes  to 
the  medical  support  provisions  of  an 
order  without  notifying  the  IV-D  agency 
of  such  actions. 

Response:  We  are  unaware  of  anv 
circumstances  in  a  IV-D  case  where  an 
order  can  be  modified  without  notice  to 
the  IV-D  agency  or  to  the  custodial 
parent.  However,  an  employee  has  the 
opportunity  to  contest  the  withholding 
of  employee  contributions  based  on  a 
mistake  of  fact  which  would  bring  errors 
to  the  IV-D  agency's  attention  and 
ensure  that  withholding  is  appropriate. 

4.  Comment:  Three  commenters 
questioned  the  provision  that  requires 
immediate  withholding  even  though  an 
employee  contests  such  withholding. 
One  State  indicated  that  this  is 
inconsistent  with  income  withholding 
for  child  support.  The  noncustodial 
parent  has  a  right  to  contest  adverse 
actions  as  well  as  the  right  to  be  heard 
prior  to  action  being  taken. 

Response:  The  notice  provision  in  this 
regulation  is  consistent  with  the 
statutory  language  regarding  income 
withholding  under  which  income 
withholding  for  cash  support 
commences  pending  resolution  of  any 
contest  in  favor  of  the  employee. 
Section  466(b)(4)(A)  of  the  Act  states, 
"Such  withholding  must  be  carried  out 
in  full  compliance  with  all  procedural 
due  process  requirements  of  the  State, 
and  the  State  must  send  notice  to  each 
noncustodial  parent  *   *   *.  (i)  that  the 
withholding  has  commenced;  and  (ii)  of 
the  procedures  to  follow  if  the 
noncustodial  parent  desires  to  contest 
such  withholding  on  the  grounds  that 
the  withholding  or  the  amount  withheld 
is  improper  due  to  a  mistake  of  fact." 

5.  Comment:  Two  commenters 
suggested  that  the  regulations  should 
provide  that  the  only  basis  for 
contesting  the  withholding  should  be 
mistake  of  fact  or  identity  of  the 
employee. 

Response:  We  agree  and  added  a  new 
paragraph  (c)(5)  indicating  that 
employees  may  contest  the  withholding 
based  on  a  mistake  of  fact.  We  removed 
the  last  sentence  in  proposed  (c)(4) 
regarding  the  initiation  of  withholding 
until  such  time  that  the  contest  is 
resolved,  and  inserted  it  into  the  new- 
paragraph  (c)(5)  pertaining  to  contests. 
We  also  added  similar  language  to  the 
"Instructions  to  Employer."  subheading 
""Employee  Liability  for  Contribution  to 
Plan,"  to  clarif\-  that  an  employee  may 
contest  the  withholding  under  this 
Notice  based  on  a  mistake  of  fact. 
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6.  Comment-  One  cdmmenter  asked 
for  the  contest  rules  for  medical  support 
and  income  withholding. 

Response:  Provisions  at  45  CFR 
303.32(c)(5)  limit  the  circumstance  for 
an  employee  to  contest  the  withholding 
to  a  mistake  of  fact,  such  as  the  identity 
of  the  obligor.  The  procedural  rules  for 
hearing  contests  are  determined  under 
State  law. 

7  L"om/nt?nf  Three  commenters 
requested  Federal  procedures  for  a 
contest  when  an  employee's 
contribution  to  a  medical  plan  has  been 
inappropriately  withheld. 

Response:  We  believe  it  is  more 
appropriate  for  States  to  develop  their 
own  specific  administrative  and 
operational  procedures  for  contests. 
Procedures  for  addressing  contests 
should  include  procedures  for  return  of 
inappropriately  held  funds. 

Comments  to  Former  Section 
J03.32lcll5l—Soi\-  Section  303.32lcl(6l 

1.  Comment:  One  commenter 
recommended  changing  the  timeframe 
for  an  employer  to  notifv'  the  IV'-D 
agencv  whenever  the  noncustodial 
parent's  employment  is  terminated  from 

■promptlv  "  to  a  twenty  day  timeframe 
Response:  We  are  using  "promptly" 
in  order  to  be  consistent  with  the 
procedures  in  place  for  income 
withholding  cases  (see  45  CFR 
303.100(e)(l)(x)). 

Additional  Comments  on  Mandatory- 
Procedures 

1   Comment:  One  commenter 
recommended  that  the  regulation 
indicate  that  States  must  have  laws  to 
require  employers  to  follow  all  of  the 
procedures  outlined  at  45  CFR  302.32. 

Response:  We  have  already  done  so  at 
45  CFR  303.32(a)  under  which  States 
must  have  laws  in  accordance  with 
section  466(a)(19)  of  the  Act  requiring 
procedures  that  cU-e  specified  under 
section  303.32(c)  for  the  use  of  the 
NMSN.  These  State  laws  and 
procedures  are  applicable  to  all 
paragraphs  of  this  subsection. 

2.  Comment:  A  commenter 
recommended  that  an  additional 
mandatory  procedure  be  added  to 
ensure  that  the  NMSN  is  binding  on  the 
employer  and,  if  applicable,  on  the  plan 
administrator  without  regard  to  the  date 
when  the  underlying  support  order  was 
issued. 

Response:  Under  the  heading  of 
"Instructions  to  Employer"  in  the 
NMSN.  we  noted  that  the  NMSN 
replaces  any  previous  notice  that  the  IV- 
D  agency  has  sent  with  respect  to  the 
employee  and  the  children  listed  on  the 
NMSN.  We  also  noted  earlier  in  the 
preamble  that  if  the  NMSN  is 


appropriately  completed  and  satisfies 
the  conditions  of  ERISA  under  section 
609(a)(3)  and  (4).  the  NMSN  is  deemed 
to  be  a  qualified  medical  child  support 
order  as  defined  in  section  609(a)  of 
ERISA  and  binding  on  all  parties 
concerned.  The  date  the  underlying 
support  order  was  issued,  therefore, 
does  not  affect  the  binding  nature  of  the 
NMSN. 

3.  Comment  One  commenter 
suggested  adding  additional  subsections 
under  paragraph  (c).  "Mandatory 
procedures",  that  would  allow  the  State 
to  amend  or  terminate  the  NMSN  for  the 
following  reasons:  as  a  result  of  a 
successful  contest  by  the  employee; 
upon  emancipation  of  any  of  the 
children  named  in  the  NMSN;  upon 
modification  or  termination  of  the 
medical  support  order;  to  add  other 
children  to  the  required  coverage;  upon 
determining  that  the  children  have  other 
satisfactory'  health  insurance;  to  correct 
any  mistakes  of  fact  contained  in  the 
NMSN;  and.  upon  case  closure. 

Response:  State  IV-D  agencies  have 
the  authority  to  reissue  the  NMSN  or  to 
terminate  the  NMSN  when  appropriate. 
We  do  not  think  it  is  appropriate  to  list 
in  the  regulator^'  language  every 
circumstance  that  may  result  in 
amending  or  terminating  the  NMSN. 
However,  with  respect  to  notifying  the 
employer  when  there  is  no  longer  a 
current^order  for  medical  support  in 
effect,  we  have  added  subparagraph 
(c)(7)  in  this  regulation.  This  provision 
requires  the  State  to  have  procedures  for 
promptly  notifying  the  employer  when 
there  is  no  longer  a  current  order  for 
medical  support  in  effect 

In  response  to  the  commenter's 
concerns  with  amending  or  terminating 
the  NMSN,  the  IV-D  agency  could  take 
the  following  actions: 

(a)  Result  of  a  successful  contest  by 
the  employee-Inform  the  employer  that 
the  NMSN  is  no  longer  in  effect; 

(b)  Emancipation  of  child(ren)  named 
in  the  NMSN-Coverage  of  the  child(ren) 
named  in  the  NMSN  would  terminate 
pursuant  to  State  law; 

(c)  Modification  or  termination  of  the 
medical  support  order-Reissue  the 
NMSN  if  appropriate; 

(d)  Need  to  add  other  children  to  the 
required  coverage-Reissue  the  NMSN  to 
add  the  child(ren); 

(e)  Upon  determining  that  the 
children  have  comparable  coverage — the 
NMSN  (Part  A)  provides  notification 
that  the  employer  must  continue  to 
withhold  employee  contributions  and 
may  not  disenroU  (or  eliminate  coverage 
for)  the  child(ren)  unless  the  employer 
is  provided  satisfactory  written 
evidence  that  the  child(ren)  is  or  will  be 
enrolled  in  comparable  coverage  which 


will  take  effect  no  later  than  the 
effective  date  of  disenroUment  from  the 
plan;  and 

(f)  To  correct  any  mistakes  of  fact 
contained  in  the  NMSN-Reissue  the 
NMSN  in  order  to  make  the 
correction(s). 

4  Comment:  One  commenter 
suggested  that  a  separate  section  be 
added  to  this  regulation  to  provide  for 
a  Federal  prescription  on  allocation  of 
withholding  in  instances  where  the 
combined  income  and  medical  support 
withholding  would  exceed  the 
maximum  Consumer  Credit  Protection 
Act  (CCPA)  limits.  This  should  include 
allocating  in  accordance  with  specified 
priorities  between  the  income 
withholding  for  cash  child  support  and 
for  employee  contribution  premium 
payments  for  enrolling  the  child(ren) 
through  the  use  of  the  NMSN. 

Response:  The  Medical  Child  Support 
Working  Group  (MCSWG)  made 
recommendations  in  its  June,  2000 
Report  on  priorities  of  allocation  when 
there  are  cases  where  the  combined 
income  withholding  for  cash  child 
support  and  employee  contributions  for 
premium  payments  to  health 
administrators  for  health  coverage 
exceeds  the  maximum  CCPA  limits.  In 
response  to  this  comment,  we  plan  to 
consider  the  recommendations  from  the 
MCSWG  before  determining  whether  a 
Federal  allocation  standard  should  be 
established.  In  the  meantime,  the 
employer  must  follow  the  required 
prioritization  on  withholding  in 
accordance  with  the  State  law  of  the 
employee's  principal  place  of 
employment.  We  have  added  additional 
blank  lines  to  the  NMSN  (see 
"Instructions  to  Employer  "  under  the 
subheading,  "Priority  of  Withholding ') 
where  States  may  include  State  specific 
information  regarding  prioritization 
between  cash  and  medical  support. 

5.  Comment:  One  commenter 
recommended  changing  the  effective 
date  of  this  regulation  to  read,  "If  a 
change  in  State  law  is  not  required,  this 
section  is  effective  October  1,  2001;  if  a 
change  in  State  law  is  required,  this 
section  is  effective  on  the  effective  date 
of  State  laws  described  in  paragraph  (a) 
of  this  section.  Such  State  laws  must 
*   *   *  separate  regular  session." 

Response:  Section  303.32(d)  is 
consistent  with  section  401(c)(3)  of 
CSPLA.  as  amended  by  section  4(b)  of 
Public  Law  105-306.  The  statute 
requires  the  effective  date  to  be  the  later 
of  "(AlOctober  1,  2001;  or  (B)  the 
effective  date  of  laws  enacted  by  the 
legislature  of  such  State  implementing 
such  amendments,  but  in  no  event  later 
than  the  first  day  of  the  first  calendar 
quarter  beginning  after  the  close  of  the 
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first  regular  session  of  the  State 
legislature  that  begins  after  the  date 
specified  in  subparagraph  (A).  For 
purposes  of  the  preceding  sentence,  in 
the  case  of  a  State  that  has  a  2-year 
legislative  session,  each  year  of  such 
session  shall  be  deemed  to  be  a  separate 
regular  session  of  the  State  legislature." 

Comments  on  Part  A  of  the  NMSN 

Case  Identification  Data  Section 

1.  Comment:  Eight  commenters 
recommended  changing  the  title  from 

"Employer  Withholding  Notice"  to 

"Notice  to  Enroll." 

Response:  The  statute  at  section 
466(a)(19)(B)(ii)  of  the  Act  specifies  a 
"withholding  notice"  that  is  severable 
and  retained  by  the  employer.  The 
employer  sends  the  "Part  B"  portion  of 
the  notice  to  the  plan  administrator.  In 
response  to  the  comment  and  for  clarity, 
we  have  revised  the  title  to  read, 
"Notice  to  Withhold  for  Health  Care 
Coverage". 

2.  Comment:  One  commenter 
suggested  adding  a  statement  that  the 
employer  is  required  by  law  to  enroll 
the  children. 

Response:  Unless  the  employer  is  also 
his/her  plan  administrator,  the 
employer  does  not  enroll  children  into 
the  plan.  The  plan  administrator  enrolls 
children  into  the  plan. 

3.  Comment:  Several  commenters 
suggested  that  the  Notice,  pursuant  to 
section  401(e)  and  (f)  of  CSPIA,  should 
contain  language  clarifying  that  the 
Notice  applies  to  State  and  local 
government  and  church  plans.  These 
commenters  expressed  concern  that 
because  the  Notice  refers  specifically  to 
ERISA,  it  may  be  misinterpreted  as 
applicable  to  only  ERISA-covered  plans. 

Response:  We  agree.  We  added 
clarifying  language  to  the  case 
identification  data  section  regarding  the 
use  of  the  NMSN  with  respect  to  State 
and  local  government  and  chiirch  plans. 

4.  Comment:  One  commenter 
recommended  adding  "administrative 
authority"  to  the  line  in  the  case 
identification  data  section  where  only 
"court  name"  appeared  in  the  NPRM. 
The  commenter  made  this  suggestion  to 
recognize  cases  in  which  the  order  has 
been  issued  by  an  administrative 
authority  other  than  by  a  court. 

Response:  We  agree.  We  added 
"administrative  authority"  to  this  line 
so  that  it  now  says,  "Court  or 
Administrative  Authority.". 

5.  Comment:  Six  commenters 
suggested  deleting  the  term  "alternate 
recipient(s}"  from  "alternate 
recipient(s)/child(ren)"  and  "obligor" 
from  "employee/obligor." 

Response:  We  agree,  and  for  clarity 
and  simplicity,  we  deleted  "alternate 


recipient(s)"  and  "obligor"  throughout 
the  NMSN  so  that  only  "child{ren)"  and 
"employee"  will  remain. 

6.  Comment:  Three  commenters 
expressed  concern  regarding  the 
confidentiality  of  the  custodial  parent's 
address  appearing  in  the  case 
identification  data  sections  of  the 
NMSN.  They  recommended  that  the 
employer  be  informed  to  keep  the 
custodial  parent's  address  confidential 
and  not  to  disclose  that  information  to 
the  employee. 

Response:  Information  on  the 
children's  address  is  required  under 
section  609(a)  of  the  Employee 
Retirement  Income  Securitv  Act  of  1974 
(ERISA).  If  a  State  makes  a' 
determination  that  the  custodial 
parent's  or  child's  address  must  be 
safeguarded,  the  State  may  substitute 
the  address  of  the  IV-D  agency  for  that 
of  the  custodial  parent  and  children. 

7.  Comment:  Four  commenters 
recommended  adding  a  line  for  the  IV- 
D  agency  fax  number  to  the  case 
identification  data  section  of  the  NMSN. 

Response:  We  agree.  We  added  a  line 
for  the  rV-D  agency's  fax  number 
accordingly. 

8.  Comment:  One  commenter 
indicated  a  problem  with  understanding 
the  term  "basic"  type  of  family  group 
health  care  coverage  listed  on  the 
bottom  of  the  NMSN.  Part  A,  and 
suggested  replacing  "basic"  with  "basic/ 
medical"  or  "major  medical." 

Response:  We  replaced  "basic" 
coverage  with  "medical"  coverage.  The 
language  on  types  of  coverage  noted  on 
the  bottom  of  the  case  identification 
data  section  now  reads:  "Any  health 
coverages  available"  or  "medical"; 
"dental";  "vision";  "prescription  drug  "; 
"mental  health";  and  "other. 

Employer  Response 

9.  Comment:  Two  commenters 
indicated  that  the  instructions  under  the 
"Employer  Response"  do  not  address 
under  what  circumstances  the  employer 
should  complete  item  3.  Item  3  in  the 
notice  of  proposed  rulemaking  said  that. 
"State  or  Federal  withholding 
limitations  and/or  prioritization  prevent 
the  withholding  from  the  employee's 
income  of  the  amount  required  to  obtain 
coverage  under  the  terms  of  the  plan  " 

Response:  We  agree  that  this  section 
needs  clarification.  In  the  revised 
NMSN,  we  changed  number  3  to 
number  4.  We  revised  the  introductory- 
language  under  "Employer  Response"  to 
read,  "Check  number  4  and  return  this 
Part  A  to  the  Issuing  Agency  if  the  Plan 
Administrator  informs  you  that  the 
child{ren)  is/are  enrolled  in  an  option 
under  the  plan  for  which  the  employee 
contribution  exceeds  the  amount  that 


may  be  withheld  from  the  employee's 
income  due  to  State  or  Federal 
withholding  limitations  and/or 
prioritization." 

10.  Comment:  One  commenter 
suggested  removing  the  parenthetical 
just  below  the  "Employer  Response" 
heading  that  in  the  proposed  rule  read.  " 
(To  be  completed  by  Employer,  as 
appropriate)".  The  commenter 
suggested  that  we  replace  the 
parenthetical  with  language  regarding 
the  twenty  business  day  timeframe  for 
employers  to  send  the  Notice  to  the  plan 
administrator  if  none  of  the  situations 
reflected  in  responses  listed  in  this 
section  apply.  If  any  one  of  the 
situations  reflected  in  the  responses 
listed  apply,  the  commenter 
recommended  that  the  same  twenty 
business  day  timeframe  be  used  by  the 
employer  to  inform  the  IV-D  agency 
which  situation  exists  as  reflected  in  the 
list  of  responses  that  precludes 
em-oUment  of  the  child(ren)  in  the 
health  plan. 

Response:  We  agree.  We  revised  the 
paragraph  under  the  "Employer 
Response"  section  to  return  this  part  to 
the  IV-D  agency  within  twenty  business 
days  after  the  date  of  the  Notice,  or 
sooner,  when  any  one  of  the  following 
responses  apply:  (1)  "'Employer  does  not 
maintain  or  contribute  to  plans 
providing  dependent  or  family  health 
care  coverage",  or  (2)  "'The  employee  is 
among  a  class  of  employees  (for 
example,  part-time  or  non-union)  that 
are  not  eligible  for  family  health  care 
coverage  under  any  group  health  plan 
maintained  by  the  employer  or  to  which 
the  employer  contributes",  or  (3) 
"Health  care  coverage  is  not  available 
because  the  employee  is  no  longer 
employed  by  the  employer." 

11.  Comment:  One  commenter 
recommended  adding  space  for  the 
employer's  EIN  or  employer 
identification  number  at  the  bottom  of 
the  "Employer  Response"  section.  This 
is  needed  if  the  EIN  is  not  provided  by 
the  Issuing  Agency  on  the  Employer 
Withholding  Notice. 

Response:  We  agree.  We  added  space 
for  the  EIN  in  the  "Employer  Response  ' 
section. 

12.  Comment:  One  commenter  asked 
that  the  employer  be  required  to  provide 
the  cost  of  the  employee's  contribution 
on  the  "'Employer  Response"  form  when 
the  employer  returns  the  response 
indicating  that  the  withholding 
limitations  have  been  exceeded. 

Response:  We  are  not  requiring 
employers  to  do  so  because  of  the 
inherent  differences  involved  in  each 
case.  We  encourage  States  to  contact 
employers  when  it  may  be  necessary  to 
have  this  information. 
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13.  Comment  One  commf>ntt'r  mitfd 
that  when  coverage  is  not  availdbli'.  a 
copv  of  Part  A.  that  is  sent  back  to  the 
IV-b  agencv.  should  not  be  sent  to  the 
custodial  parent  as  instructed  in  the 
introductory  paragraph  under 

Employer  Response." 
Response  We  agree.  The  IV-D  agency 
is  responsible  for  dealing  with  the 
custodial  parent  in  a  IV'-D  case,  and  is 
therefore  responsible  for  notif\ing  the 
c  ustodial  parent  when  the  IV'-D  agenty 
IS  notified  that  coverage  is  not  available. 
Requiring  employers  to  also  send  a  copy 
of  Part  .-K  to  the  custodial  parent  would 
place  an  additional  burden  on 
emplovcrs.  We  have  revised  the 
introductory  paragraph  of  the 
"Emplover  Response"  to  clarify  that 
Part  A  should  not  be  sent  to  the 
custodial  parent  when  coverage  is  not 
available.  The  first  sentence  in  the 
introductorv  paragraph  now  reads.  "If 
either  1.  2.  or  3  below  applies,  check  the 
appropriate  box  and  return  this  Part  A 
to  the  Issuing  Agency  within  20 
business  days  after  the  date  of  the 
Notice,  or  sooner  as  reasonable." 
Similarly,  in  the  new  t»xplanatory 
language  regarding  box  4  in  the 
introductory  paragraph  of  the 

Employer  Response."  the  employer  is 
required  to  return  Part  A  to  the  Issuing 
Agency  only  Under  "Instructions  to 
Emplover."  we  made  a  conforming 
change  to  subparagraph  2.b.2  under  the 
subheading.  "Employer 
Responsibilities."  We  deleted  "and  the 
parties."  Subparagraph  2.b.2.  now  reads: 
"Upon  notification  from  the  plan 
administrator(s)  that  the  child(ren)  is/ 
are  enrolled,  either  (1)  *    *    *  or  (2) 
complete  item  4  of  the  Employer 
Response  to  notif\-  the  Issuing  Agency 
that  enrollment  cannot  be  completed 
because  of  prioritization  or  limitations 
on  withholding  ' 

14.  Comment.  A  commenter  requested 
that  we  add  a  line  for  "date  of 
termination"  under  response  2  on  the 
"Employer  Response."  A  commenter 
also  suggested  that,  when  an  employee 
terminates  employment,  the  form 
should  instruct  employers  to  use  box  2 
under  the  "Employer  Response"  section 
of  Part  A  of  the  NMSN  that  indicates, 
"Health  care  coverage  is  not  available 
because  the  employee  is  no  longer 
employed  by  the  employer  *    '    *  " 

Response:  Under  "Employer" 
Response  we  renumbered  Response  2  in 
the  proposed  rule  to  response  3  in  the 
revised  form  that  pertains  to  the  fact 
that  the  employee  is  no  longer 
employed  by  the  employer.  We  also 
added  a  line  for  "date  of  termination" 
under  the  new  response  3. 

The  new  response  3  under  the 
"Employer  Response"  section  of  the 


NMS.\  is  intended  to  inform  the  fV-D 
agency  that  the  employee  is  no  longer 
emploved  by  the  employer  at  the  time 
that  the  employer  receives  the  NMSN. 
The  requirement  for  employers  to 
promptlv  notifv  the  IV-D  agency  when 
an  employee  terminates  employment  is 
consistent  w  ith  the  current  procedure 
for  income  w  ithholding  cases. 

Instructions  to  the  Employer 

15.  Comment:  One  commenter 
suggested  having  the  "Instructions  to 
the  Employer"  pret:ede  the  "Employer 
Response"  section  because  the 
instruitions  should  be  read  first  before 
attempting  to  complete  the  form. 
Another  commenter  requested  that  Part 
A  and  Part  B  should  be  placed  together 
at  the  beginning,  followed  by  the 
instructions  for  both  Parts. 

Response:  We  decided  to  maintain  the 
format  used  in  the  NPRM.  We  believe 
that  the  current  sequence  and  format  of 
the  Notice  provides  specific  clarif\'ing 
instructions  for  employers  and  plan 
administrators  Part  A  includes  the 
Notice  to  Withhold  for  Health  Care 
Coverage,  the  Employer  Response  and 
the  Instructions  to  Employer.  Part  B 
includes  the  Medical  Support  Notice  to 
Plan  Administrator,  the  Plan 
.Administrator  Response,  and  the 
Instructions  to  Plan  Administrator. 

lb.  Comment  Thme  commenters 
recommended  an  indication  of  what 
actions  should  be  taken  when  it  is 
known  that  thttre  is  an  enrollment 
waiting  period  in  instances  of  recent 
employment.  One  commenter 
recommended  adding  an  explanation  on 
the  form  regardini;  the  employer's  role 
when  the  plan  calls  for  a  waiting  period. 
A  waiting  period  may  exist  before 
enrollment  can  take  place  because  the 
employee  is  a  new  employee  or  until 
some  other  criterion  is  fulfilled,  such  as 
a  requirement  to  complete  a  certain 
number  of  hours  worked.  The 
commenter  recommended  that  the 
emplover  notify  the  plan  administrator 
when  enrollment  can  take  place  upon 
receipt  of  notification  from  the  plan 
administrator  that  the  waiting  period 
will  be  in  effect  for  a  period  of  more 
than  90  days  from  the  date  of  receipt  of 
the  Notice  or  the  waiting  period's 
duration  is  determined  by  another 
criterion. 

Response:  We  agree  that  clarification 
is  needed.  We  added  subparagraph  2.c. 
under  the  heading  of  "Employer 
Responsibilities"  in  the  "Instructions  to 
Employer"  to  road:  "If  the  plan 
administrator  notifies  you  that  the 
employee  is  subject  to  a  waiting  period 
that  expires  more  than  90  days  from  the 
date  of  its  receipt  of  this  Notice,  or 
whose  duration  is  determined  bv  a 


measure  other  than  the  passage  of  time 
(for  e.xample.  the  completion  of  a  certain 
number  of  hours  worked).  notif\'  the 
plan  administrator  when  the  employee 
is  eligible  to  enroll  in  the  plan  and  that 
this  Notice  requires  the  enrollment  of 
child(ren)  named  in  the  Notice  in  the 
plan." 

17.  Comment:  One  commenter 
suggested  deleting  the  word  "also" 
referring  to  children  that  appeared  in 
the  proposed  notice  in  the  first  sentence 
under  the  section  "Instructions  to 
Employer".  The  sentence  said.  "This 
document  serves  as  notice  that  the 
employee  identified  above  is  obligated 
by  a  court  or  administrative  child 
support  order  to  provide  health  care 
coverage  for  the  child(ren)  also 
identified  above." 

Response:  We  agree,  and  deleted 
"also"  from  the  sentence.  The  sentence 
now  reads.  "This  document  serves  as 
notice  that  the  employee  identified  on 
this  Notice  is  obligated  by  a  court  or 
administrative  child  support  order  to 
provide  health  care  coverage  for  the 
child(ren)  identified  on  this  Notice." 

18.  Comment:  One  commenter 
recommended  deleting  the  clause,  "As 
the  employer  of  the  employee,  you  are 
required  to:"  that  appeared  in  the 
proposed  Notice  in  the  first  sentence 
under  the  subheading  "Employer 
Responsibilities"  in  the  "Instructions  to 
Employer"  section  of  Part  A.  The 
commenter  indicated  that  it  is  evident 
that  the  employer  is  the  employee's 
employer  since  this  is  under  the 
subheading  of  "Employer 
Responsibilities"  and  therefore 
unnecessary  to  use  this  clause. 

Response:  We  agree,  and  deleted  the 
clause  "As  the  employer  of  the 
employee,  you  are  required  to:"  We 
listed  the  employer's  responsibilities 
directly  without  the  previous  opening 
clause. 

19.  Comment:  Two  conunenters 
recommended  adding  "medical 
support"  to  identify  the  "Notice  "  in  the 
second  sentence  under  the  section 
"Instructions  to  Employer"  so  that  the 
sentence  would  read.  "This  National 
Medical  Support  Notice  replaces  any 
Medical  Support  Notice  that  the  Issuing 
Agency  has  previously  served  on  you 
with  respect  to  the  employee  and  the 
children  listed  on  this  Notice." 

Response:  We  agree  and  added 
"Medical  Support"  before  "Notice." 

20.  Comment:  Three  commenters 
recommended  that  additional  language 
be  added  under  the  subheading  of 
"Limitations  of  Withholding"  in  the 
"Instructions  to  Employer"  section  of 
Part  A  to  indicate  that  the  Consumer 
Credit  Protection  Act  (CCPA)  limit 
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applies  to  the  combined  amounts 
withheld  for  cash  and  medical  support. 
Response:  We  agree  and  have  added 
language  so  that  it  now  reads,  "The  total 
amount  withheld  for  both  cash  and 

medical  support  cannot  exceed % 

of  the  employee's  aggregate  disposable 
weekly  earnings."  We  also  clarified  that 
under  the  National  Medical  Support 
Notice,  the  employer  may  not  withhold 
more  than  the  least  of:  (1)  The  amounts 
allowed  by  the  Federal  Consumer  Credit 
Protection  Act  (15  U.S.C.  section 
1673(b}):  (2)  the  amounts  allowed  by  the 
State  of  the  employee's  principal  place 
of  employment;  or  (3)  the  amounts 
allowed  for  health  insurance  premiums 
by  the  child  support  order. 

21.  Comment:  One  commenter 
suggested  changing  the  subsection  tide 
from  "Limitations  on  Withholding"  to 
"Limitations  on  Premiums"  in  the 
"Instructions  to  Employer"  section  in 
order  to  avoid  confusion  for  employers 
who  are  more  accustomed  to  receiving 
income  withholding  notices  for  cash 
support. 

Response:  The  limitations  on 
withholding  apply  to  both  the  amount 
of  cash  child  support  or  medical 
support,  whether  in  the  form  of  cash 
amounts  for  medical  support  or 
employee  contributions  to  health 
insurance  coverage.  Therefore,  we  have 
not  changed  the  subheading 
"Limitations  on  Withholding"  to 
"Limitations  on  Premiums." 

22.  Comment:  In  the  "Instructions  to 
Employer",  two  commenters  suggested 
adding  a  line  under  the  "Limitations  of 
Withholding"  subheading  so  that  the 
rV— D  agency  could  indicate  the  amount 
of  cash  medical  support  that  may  be 
included  in  the  order. 

Response:  If  cash  medical  support  is 
included  in  the  order,  it  is  unlikely  that 
the  same  order  would  include  a 
provision  for  health  insurance  coverage. 
If  required  by  an  income  withholding 
order,  an  employer  sends  cash  medical 
support  to  the  IV-D  agency.  Cash 
medical  support  payments,  specified  in 
an  order,  are  used  for  example,  to 
reimburse  the  custodial  parent  for 
medical  costs  incurred  by  the  custodial 
parent.  The  NMSN  is  used  for  a 
different  purpose,  that  is,  to  enroll 
children  in  their  noncustodial  parent's 
employment-related  health  plan.  The 
employer  withholds  the  employee's 
contribution,  or  payment  of  the 
premium,  and  sends  it  to  the  plan 
administrator  and  not  to  the  IV-D 
agency. 

Limitations  on  withholding  are  set  as 
a  percentage  of  aggregate  earnings.  If 
support  is  being  withheld  under  a 
separate  income  withholding  notice,  the 
amount  of  support  being  withheld 


would  be  specified  on  that  notice  and 
available  to  the  employer.  For  clarity, 
we  are  changing  the  reference  to  line  3 
under  the  heading  of  "Limitations  on 
Withholding",  that  is  in  the 
"Instructions  to  Employer"  section  of 
the  NMSN,  to  read.  "The  amounts 
allowed  for  health  insurance  premiums 
by  the  child  support  order,  as  indicated 

here: ."  This  will  clarify  that  the 

withholding  is  for  employee 
contributions  rather  than  for  cash 
medical  support. 

23.  Comment:  Two  commenters 
recommended  that  additional  space  be 
provided  under  the  subheading  of 
"Priority  of  Withholding  "  in  the 
"Instructions  to  Employer"  section  of 
the  NMSN  that  appeared  in  Part  A.  for 
the  IV-D  agency  to  provide  a 
description  of  priorities  between  cash 
and  medical  support  under  State  law. 

Response:  We  agree  and  added 
additional  space  under  this  subheading 
for  that  purpose. 

24.  Comment:  One  commenter  asked 
for  a  definition  of  "comparable" 
coverage  under  the  subheading  of 
"Duration  of  Withholding  at 
subparagraph  l.b.  that  allows  for 
diseru-ollment  of  a  child  because  the 
child  will  be  enrolled  in  comparable 
coverage. 

Response:  Comparable  coverage 
means  coverage  that  is  similar  in  scope 
to  the  current  coverage  and  that  would 
provide  approximately  the  same  type 
and  extent  of  coverage  to  the  child  or 
children.  Although  the  term 
"comparable"  coverage  appears  in 
section  1908(a)(3)(C)(i)(II)  of  the  Act.  the 
term  is  not  explicitly  defined.  The 
Health  Care  Financing  Administration  is 
responsible  for  interpretations  of  title 
XIX  and  intends  to  promulgate 
regulations  which  will  include 
discussion  of  the  term  "comparable." 

25.  Comment:  One  commenter 
suggested  that  a  State  have  the  option  of 
tailoring  the  provisions  under  the 
subheadings  of  "Limitations  on 
Withholding"  and  "Priority  of 
Withholding"  portions  in  the 
"Instructions  to  Employer"  section  of 
Part  A  in  the  NMSN  in  accordance  with 
its  State  law. 

Response:  The  Consumer  Credit 
Protection  Act  (CCPA)  allows  States  to 
specify  limits  for  amounts  withheld 
which  may  be  less  than  the  maximum 
amounts  allowed  for  by  the  CCPA.  With 
respect  to  prioritization,  we  added  space 
under  the  subheading  "Priority  of 
Withholding"  in  the  "Instructions  to 
Employer"  section  of  Part  A  in  the 
NMSN.  The  additional  space  is 
intended  for  States  to  provide 
information  on  how  they  prioritize 
between  cash  and  medical  support. 


26.  Comment:  One  commenter 
suggested  changing  the  subtitle 
"Duration  of  Withholding"  in  the 
"Instruction  to  Employer"  section  of 
Part  A  to  that  of  "Duration  of 
Enrollment." 

Response:  We  believe  that  the  subtitle 
"Duration  of  Withholding"  should  not 
be  changed.  The  section  "Duration  of 
Withholding,"  in  the  "Instruction  to 
Employer"  addresses  withholding  in  the 
context  of  withholding  employee 
contributions,  rather  than  coverage  or 
enrollment.  Since  the  employer  is 
responsible  for  withholding  employee 
contributions  for  health  plan  premium 
payments,  we  believe  it  is  important  to 
list  the  circumstances  that  would  allow 
the  employer  to  discontinue 
withholding.  They  are  as  follows:  the 
court  or  administrative  child  support 
order  noted  in  the  NMSN  is  no  longer 
in  effect,  or  the  child(ren)  is  or  will  be 
enrolled  in  comparable  coverage 
effective  upon  disenrollment.  or  the 
employer  eliminates  family  health 
coverage  for  all  of  its  employees. 

27.  Comment:  One  commenter 
suggested  revising  the  language  under 
the  subsection  of  "Notice  of 
Termination  of  Employment. '""'in  the 
"Instructions  to  Employer"  section  of 
Part  A  to  eliminate  unnecessary  words. 
The  language  in  the  proposed  rule  read 
as  follows:  "In  any  case  in  which  the 
above  employee's  employment  with  the 
above  employer  terminates,  the 
employer  must  promptly  notif\'  the 
Issuing  Agency  listed  above  of  such 
termination.  This  requirement  may  be 
satisfied  by  sending  to  the  Issuing 
Agency  named  above  a  copy  of  any 
notice  the  employer  is  required  to 
provide  under  the  continuation 
coverage  provisions  of  ERISA  or  the 
Health  Insurance  Portability  and 
Accountability  Act." 

The  commenter  suggested  the 
following  revised  language.  "In  any  case 
in  which  the  employee's  employment 
terminates,  the  employer  must  promptly 
notif>-  the  Issuing  Agency  listed  above  of 
such  termination.  This  requirement  may 
be  satisfied  by  sending  the  Issuing 
Agency  a  copy  of  any  notice  the 
employer  is  required  to  provide  under 
the  continuation  coverage  provisions  of 
ERISA  or  the  Health  Insurance 
Portability  and  Accountability  Act.  " 

Response:  We  agree  and  incorporated 
the  revised  language  accordingly. 

28.  Comment:  One  commenter 
recommended  changing  the  heading  of 
"Notice  of  Termination  of  Employment" 
to  "Notice  of  Termination  of 
Employment  or  Disenrollment  of 
Children."  The  commenter  further 
recommended  that  the  employer  be 
required  to  notifi.'  the  State  if  the 
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children  are  disenroUed  for  any  reason 
other  than  termination  or  amendment  of 
the  NMSN  by  the  IV-D  agencv 

Response  This  recommendation 
would  impose  an  additional  reporting 
requirement  on  the  employer.  The  plan 
administrator  is  responsible  for 
notifv'ing  all  parties  concerned, 
including  the  IV-D  agency,  whether  the 
\MSN  is  a  qualified  medical  child 
support  order  and  whether  enrollment 
of  the  child(ren|  occurs,  or  if  the  NMSN 
does  not  meet  the  criteria  and 
enrollment  does  not  occur 

29.  Comment:  Three  commenters 
recommended  that  a  sentence  be  added 
under  the  subheading  of  "Employee 
Liability  for  Contribution  to  Plan"  in  the 

Instruction  to  Employer"  section  of 
Part  A  of  the  NMSN  indicating  that  in 
an  event  the  employee  contests 
withholding  of  the  employee's 
contribution  required  by  the  health 
plan,  the  employee  should  contact  the 
IV-D  agencv  at  the  address  listed  on  the 
NMSN. 

Response:  We  agree.  We  added  the 
'  following  sentence  under  this  heading. 
"To  contest  the  withholding  under  this 
Notice,  the  employee  should  contact  the 
Issuing  Agency  at  the  address  and 
telephone  number  listed  on  the  Notice  " 

30.  Comment:  A  commenter  requested 
clarification  regarding  how  an  employee 
could  challenge  certain  aspects  of  the 
Notice  qualification  process. 

Response:  Althougn  the  issue  of  the 
Notice  qualification  process  is  more 
appropriately  addressed  in  DOL's 
regulation,  we  concur  with  the 
commenter  that  clarification  is  needed 
in  Part  A.  We  added  the  following 
language  under  the  "Instructions  to 
Employer",  subheading  "Employee 
Liability  for  Contribution  to  Plan'. 
"With  respect  to  ERISA  covered  group 
health  plans,  it  is  the  view  of  the 
Department  of  Labor  that  Federal  courts 
have  jurisdiction  if  the  employee 
challenges  a  determination  that  the 
Notice  constitutes  a  Qualified  Medical 
Child  Support  Order." 

31.  Comment:  One  commenter 
recommended  that  the  NMSN  be  made 
available  for  universal  use  in  all  child 
support  cases  and  not  limited  to  cases 
under  the  title  IV-D  program.  Another 
commenter  recommended  that  the 
NMSN  should  only  be  used  by  State  IV- 
D  agencies. 

Response:  The  statute  at  section 
466(a)(19)(A)  requires  the  use  of  the 
NMSN  where  appropriate  in  title  IV-D 
cases. 

32.  Comment:  One  commenter 
inquired  whether  the  Case  Number  and 
Support  Order  Number  requested  in 
both  Parts  A  and  B  of  the  NMSN  are  the 


Response:  They  are  not  the  same.  The 
case  number  identifies  the  number  of 
the  case  in  the  IV-D  agency's  caseload. 
The  support  order  number  pertains  to 
the  judicial  or  administrative  support 
nrder  that  exists  with  respect  to  the 
individuals  associated  with  the  IV-D 


case. 


same. 


33  Conimen/  Several  commenters 
objected  to  the  provision  in  Part  B  of  the 
NMSN  in  the  "Plan  Administrator 
Response.  "  sB<:tion,  (item  2.b.)  that 
requires  the  IV-D  agency  to  make  a 
selection  from  an  array  of  multiple 
options  available  under  the  health  plan 
or  plans.  These  commenters  expressed 
concerns  that  there  may  be  inadequate 
.staff  to  make  the  selection,  that  such 
interaction  may  cause  delays  in 
enrollment,  and  that  such  interaction 
mav  hinder  automation  of  the  child 
support  enforcement  system.  Another 
commenter  supported  the  provision  that 
the  plan  administrator  should  notify  the 
IV-D  agency  that  a  choice  among  more 
than  one  option  is  required.  The 
commenter  also  suggested  that  if  the  IV- 
D  agency  does  not  respond  within 
twenty  business  days  after  the  plan 
administrator  has  returned  the  Plan 
Administrator  Response  informing  the 
IV-D  agency  that  a  choice  is  required, 
and  the  plan  has  default  option,  the 
plan  administrator  should  enroll  the 
child(ren),  and  the  participant  if 
necessarv'.  in  the  plan's  default  option. 

Response:  We  believe  that  decisions 
regarding  selection  of  coverage  are  ver\' 
important.  If  the  plan  administrator 
notifies  the  IV-D  Agency  that  the 
participant  is  not  enrolled  in  the  plan 
and  that  more  than  one  coverage  option 
is  available,  the  decision  as  to  which 
option  should  he  selected  rests  with  the 
IV-D  agency,  in  consultation  with  the 
custodial  parent.  The  IV-D  agency  has 
this  responsibility  on  the  basis  that  the 
IV-D  agency  initiated  the  enrollment 
process,  is  providing  services  to  the 
custodial  parent  and  child,  and  is  in  the 
best  position  to  make  such  a  selection, 
in  consultation  with  the  custodial 
parent.  If  the  IV-D  agency  does  not 
make  this  selection  and  reply  to  the 
plan  administrator  within  twenty 
business  days,  and  the  plan  has  a 
default  option,  the  plan  administrator 
should  enroll  the  child(ren)  in  the 
default  option.  If  the  plan  does  not  have 
a  default  option,  the  plan  administrator 
mav  wish  to  contact  the  IV-D  agency  to 
ensure  that  each  child  is  placed  in 
appropriate  coverage  as  soon  as 
reasonably  possible. 

We  have  added  paragraph  (c)(8)  to 
this  final  regulation  at  45  CFR  303.32  to 
clarifv'  the  IV-D  agency's  responsibility 
if  it  receives  a  plan  administrator 
response  form  indicating  a  choice  of 


options  is  necessary  before  enrollment 
may  proceed. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  final  rule  is  consistent  with 
these  priorities  and  principles.  This 
regulation  has  been  determined  to  be 
significant  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Public 
Law  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  entities.  The 
Secretary  certifies  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
primary  impact  of  these  regulations  is 
on  State  governments.  These  regulations 
place  requirements  on  IV-D  agencies  for 
the  use  of  the  NMSN.  The  NMSN  itself 
will  help  small  employers  and  small 
plan  administrators  who  are  required 
under  State  laws  to  comply  with  orders 
to  enroll  children  in  health  care  plans 
available  to  their  employees. 

Paperwork  Reduction  Act  of  1995 

Section  303.32(c)(1)  contains  an 
information  collection  requirement.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)).  the 
Administration  for  Children  and 
Families  has  submitted  a  copy  of  this 
section  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review. 

•  Title:  National  Medical  Support 
Notice. 

•  Summary:  The  information 
collected  by  State  title  IV-D  agencies 
will  be  used  to  complete  the  National 
Medical  Support  Notice  (NMSN)  which 
will  be  sent  to  employers  of  employee/ 
obligors  and  used  as  a  means  of 
enforcing  the  health  care  coverage 
provision  in  a  child  support  order. 
Primarily,  the  information  State 
agencies  will  use  to  complete  the  NMSN 
will  be  the  information  regarding 
appropriate  persons  which  is  necessary 
for  the  eiuollment  of  the  child  in 
employer  related  health  care  coverage, 
such  as  the  employee  (name.  SSN, 
mailing  address);  employer's  name/ 
address;  the  name/address  of  the 
child(ren);  and  the  custodial  parent's 
name  and  address.  The  employer 
forwards  the  second  part  of  the  NMSN 
to  the  group  health  plan  administrator 
which  contains  the  same  individual 
identifying  information.  The  plan 
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administrator  requires  this  information 
to  determine  whether  to  enroll  the 
child(ren)in  the  group  health  plan.  If 
necessary,  the  employer  would  also 
initiate  wage  withholding  from  the 
employee's  wages  for  the  purpose  of 
paying  premiiuns  to  the  group  health 
plan  for  enrollment  of  the  child. 

•  Description  of  the  likely 
respondents:  State  and  local  title  IV-D 
agencies  initiate  the  process  of  enforcing 
medical  health  care  coverage  for  the 
child  by  completing  and  sending  the 
NMSN  to  known  employers  of  the 
noncustodial  parents  (employee/ 
obligors).  Employers  and  plan 
administrators  are  on  the  receiving  end 
of  the  NMSN. 

Information  collection  (') 

Number  of  respondents 54 

Responses  per  respondent  13.454 

Average    burden    hours    per   re- 
sponse    1666 

Total  annual  burden  hours  ..        123,507 
MS  CFR  303.32 

The  Office  of  Management  and  Budget 
(OMB)  filed  comments  on  this  request 
for  approval  due  to  comments  from  one 
State.  The  State's  first  comment 
pertained  to  changing  the  timeframes 
that  the  employer  and  plan 
administrator  have  for  processing  the 
NMSN.  The  State  wanted  to  change  the 
timeframe  that  the  employer  has  to 
forward  the  NMSN  to  the  plan 
administrator  from  twenty  business 
days  from  the  date  of  the  NMSN,  to  ten 
business  days.  The  State  also  wanted  to 
change  the  timeframe  that  the  plan 
administrator  has  to  enroll  or  deny 
enrollment  from  forty  business  days 
from  the  date  of  the  NMSN,  to  twenty 
business  days. 

With  respect  to  the  twenty  business 
days  timeframe  for  employers,  we  are 
bound  by  the  statute  at  section 
466(a)(19)(B)(ii)  of  the  Social  Security 
Act  that  specifies  this  timeframe  for 
employers.  With  respect  to  the  forty 
business  days  timeframe  for  plan 
administrators,  we  are  bound  by  the 
statute  at  section  609(a)(5)(C){ii)  of  the 
Employment  Retirement  Income 
Security  Act  of  1974  (ERISA)  that 
specifies  this  timeframe  for  plan 
administrators.  We  have  no  authority  to 
change  statutorily  required  timeframes. 

As  part  of  its  second  comment,  the 
State  indicated  that  it  believes  the 
NMSN  is  fine  for  ERISA  employers  but 
may  be  rejected  by  non-ERISA 
employers.  Therefore  the  State 
recommended  that  the  instructions  and 
response  sections  in  the  NMSN  should 
be  modified  and  changed. 

Historically,  the  FV-D  program 
experienced  difficulties  in  enforcing 
medical  support  coverage  of  children  in 


ERISA  covered  health  plans.  ERISA 
preempts  State  law,  under  whose 
authority  child  support  orders  are 
established,  and  provides  a  basis  for 
denying  enrollment  of  children  under 
the  rV-D  program  in  ERISA  covered 
health  plans.  A  primary  objective  of  the 
NMSN  is  to  meet  the  ERISA 
requirements  for  a  qualified  medical 
child  support  order  to  effect  enrollment. 
The  impediments  to  enrollment  were  in 
the  ERISA  covered  health  plans  and  not 
with  the  non-ERISA  plans.  The  NMSN 
has  been  developed  to  apply  to 
employer-related  health  plans.  We  have 
no  reason  to  make  any  modifications  to 
the  NMSN  as  we  are  in  agreement  with 
the  State  that  the  NMSN  will  facilitate 
enrollment  in  ERISA  covered  heedth 
plans.  We  do  not  agree  that  there  will 
be  problems  with  non-ERISA  plans. 

The  information  collection 
requirements  were  approved  by  OMB 
under  OMB  number  0970-0222. 

Uniiuided  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  a  covered  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  any 
Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
further  requires  that  it  select  the  most 
cost  effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with  the 
statutory  requirements.  In  addition, 
section  203  requires  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  nde. 

We  have  determined  that  the  rule  will 
not  result  in  the  expenditm-e  by  State, 
local,  and  Tribal  govenunents,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year. 
Accordingly,  we  have  not  prepared  a 
budgetary  impact  statement,  specifically 
addressed  the  regulatory  alternatives 
considered,  or  prepared  a  plan  for 
informing  and  advising  any  significantly 
or  uniquely  impacted  small 
governments. 

Executive  Order  13132 

Executive  Order  13132  on  Federalism 
applies  to  policies  that  have  federalism 
implications,  defined  as  "regulations, 
legislative  conunents  or  proposed 
legislation,  and  other  policy  statements 
or  actions  that  have  substantial  direct 
effects  on  the  States,  or  on  the 


distributions  of  power  and 
responsibilities  among  the  various 
levels  of  government. "  While  this  rule 
does  not  have  federalism  implications 
for  State  or  local  governments  as 
defined  in  the  Executive  Order,  there 
were  extensive  consultations  with  State 
members  of  the  Medical  Child  Support 
Work  Group,  as  well  as  other  State  and 
local  child  support  practitioners,  on  the 
content  of  the  Notice  and  its 
requirements. 

Congressional  Review 

This  rule  is  not  a  major  rule  as 
defined  in  5  U.S.C,  Chapter  8. 

List  of  Subjects  in  45  CFR  Part  303 

Child  support.  Grant  programs/social 
programs.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93.563.  Child  Support 
Enforcement  Program.) 

Dated:  August  18,  2000. 
Olivia  A.  Golden, 

Assistant  Secretary,  Administration  for 
Children  and  Families. 

.Approved:  .August  29.  2000. 
Donna  E.  Shalala. 

Secretan'.  Department  of  Health  and  Human 
Senices. 

For  the  reasons  discussed  above,  we 
are  amending  45  CFR  Chapter  III  as 
follows: 

PART  303— STANDARDS  FOR 
PROGRAM  OPERATIONS 

1.  The  authority  citation  of  Part  303 
continues  to  read  as  follows: 

Authorit>-:  42  U.S.C.  651  through  658,  660, 
663,  664.  666.  667,  1302,  1396a(a)(25). 
1396(d)(2),  :396b(o).  1396b(p)  and  1396(k) 

2.  A  new  303.32  is  added  to  read  as 
follows: 

§303.32    National  Medical  Support  Notic«. 

(a)  Mandatory  State  laws.  States  must 
have  laws,  in  accordance  with  section 
466(a)(19)  of  the  Act,  requiring 
procedures  specified  under  paragraph 
(c)  of  this  section  for  the  use.  where 
appropriate,  of  the  National  Medical 
Support  Notice  (NMSN),  to  enforce  the 
provision  of  health  care  coverage  for 
children  of  noncustodial  parents  who 
are  required  to  provide  health  care 
coverage  through  an  employment- 
related  group  health  plan  pursuant  to  a 
child  support  order  and  for  whom  the 
employer  is  known  to  the  State  agency. 

(b)  Exception.  States  are  not  required 
to  use  the  NMSN  in  cases  with  court  or 
administrative  orders  that  stipulate 
alternative  health  care  coverage  to 
employer-based  coverage. 
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(c)  Mandaton,  procedures  The  State 
must  have  in  effect  and  use  procedures 
under  which: 

(1)  The  State  agencv  must  use  the 
NMS\  to  transfer  notice  of  the 
provisi(m  for  health  care  coxera^e  ot  the 
child(renl  to  employers 

(2)  The  State  agencv  must  trarcsfer  the 
NMSN  to  the  employer  within  two 
business  davs  after  the  datt'  of  entr\  ol 
an  employee  who  is  an  obligor  in  .i  IV- 
D  case  in  the  State  Directory'  of  N't-w 
Hires. 

(31  Employers  must  transft-r  the 
N'MSN  to  the  appropriate  group  health 
plan  pro\'iding  any  such  health  (are 
coverage  for  which  the  child(renl  is 
eligible  (e.xcluding  the  severable  Notice 
to  Withhold  for  Health  Care  Coverage 
directing  the  employer  to  withhold  any 
mandatory  employee  contributions  to 
the  plan)  within  twenty  business  davs 
after  the  date  of  the  .\MS\ 


(4)  Employers  must  withhold  any 
obligation  of  the  employee  for  employee 
contributions  necessary  for  coverage  of 
the  child(ren)  and  send  any  amount 
withheld  directly  to  the  plan. 

(,t)  Employees  may  c;ontest  the 
withholding  based  on  a  mistake  of  fact. 
If  the  employee  contests  such 
withholding,  the  employer  must  initiate 
withholding  until  such  time  as  the 
t'm[)loyer  rect.'ives  notice  that  the 
(  ontest  IS  resolved. 

(6)  Employers  must  notify  the  State 
agency  promptly  whenever  the 
noncustodial  parent's  employment  is 
terminated  in  the  same  manner  as 
required  for  income  withholding  cases 
in  accordance  with  §  303.100(e)(l)(x)  of 
this  part 

(7|  The  State  agency  must  promptly 
notify  the  employer  when  there  is  no 
longer  a  current  order  for  medical 
support  in  effect  for  which  the  IV-D 
agency  is  responsible. 


(8)  The  State  agency,  in  consultation 
with  the  custodial  parent,  must 
promptly  select  from  available  plan 
options  when  the  plan  administrator 
reports  that  there  is  more  than  one 
option  available  under  the  plan. 

(d)  Effective  date.  This  section  is 
effective  October  1.  2001,  or.  if  later,  the 
effective  date  of  State  laws  described  in 
paragraph  (a)  of  this  section.  Such  State 
laws  must  be  effective  no  later  than  the 
close  of  the  first  day  of  the  first  calendar 
quarter  that  begins  after  the  close  of  the 
first  regular  session  of  the  State 
legislature  that  begins  after  October  1. 
2001.  For  States  with  2-year  legislative 
sessions,  each  year  of  such  session 
would  be  regarded  as  a  separate  regular 
session. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

BILLING  CODE  4184-01-P 
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APPENDIX 

NATIONAL  MEDICAL  SUPPORT  NOTICE 

PART  A 

NOTICE  TO  WITHHOLD  FOR  HEALTH  CARE  COVERAGE 

This  Notice  is  issued  under  section  466(a)(19)  of  the  Social  Security-  Act.  section  609(aK5)(C  I  of 

the  Employee  Retirement  Income  Security  Act  of  1974  (ERISA),  and  for  Slate  and  local 

government  and  church  plans,  sections  401(e)  and  (f)  of  the  Child  Support  Performance  and 

Incentive  Act  of  1998. 


Employer  Withholaer"s  Federal  EIN  Number 


J 


Issuing  Agency: 

Court  or  Administrative  Authorin : 

Issuing  Agencv  Address: 

Date  of  Support  Order 
Support  Order  Number 

Date  of  Notice: 

Case  Number: 

Telephone  Number: 
FAX  Number: 

RE* 


Employee's  Name  (Last,  First,  MIj 


Employer  Withholder"s  Name 


EmpIo\er  Withhoider"s  Address 


Emplo\ee"s  Social  Securit)  Number 


Employee's  Mailing  Address 


Custodial  Parent's  Name  (Last.  First,  Mi) 


Custodial  Parent's  Mailing  Address 


Substituted  Official  Agenc>  Name  and  Address 


J 


Child! ren)"s  Mailing  Address  (if  different  from  Custodial 
Parents) 

. ) 

) 

) 

Name.  Mailing  Addrtss.  ar.d  Tclip'iDie 
Number  of  a  Representative  of  the  Child(ren) 


Child(ren)'s  Name(s) 
SSN 


DOB 


Child(ren)'s  Name(s) 

SSN 


DOB 


The  order  requires  the  chi]d(ren)  to  be  enrolled  in  [  ]  any  health  coverages  available:  or  f]  onl>  the 

following  coverage(s):  Medical: Dental; Vision: Prescription  drug; Mental  health; 

Other  (specify): 

THh  PAPERWORK  REDUCTION  ACT  OF  1995  (P  L  104-13i  Public  reporting  burden  for  ihis  collection  ot  mlormaiion  is  estimated  tv  average  !u  minuter  pti 
response,  including  the  lime  reviewing  instructions,  gathering  and  mapmainmg  ttie  data  needed  and  re\iewing  the  collection  ct  information  An  agencv  ma\  n,-' . 
or  sponsor  and  a  person  is  not  required  to  respond  to.  a  collection  of  information  unless  it  displa\s  a  currenil\  valid  ON!R  contro!  niimbei  t)MB  ..ontr  >'  ;-ij";Ki.' 
o:;;  F\piration  Date   i:-3  12003 


ondu,t 
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EMPLOYER  RESPONSE 

If  either  1.  Z.  or  3  belou  applies,  check  the  appropriate  box  and  return  this  Part  A  to  the  Issuing 
.\gencv  uithin  20  business  da\s  after  the  date  of  the  Notice,  or  sooner  if  reasonable,  NO  OTHER 
.ACTION  IS  NEChSS.XR^     If  neither  1.  2.  nor  .>  applies,  foruard  Part  B  to  the  appropriate  plan 
administratorisi  uithm  20  business  da>s  after  the  date  of  the  Notice,  or  sooner  if  reasonable. 
Check  number  4  and  return  this  Part  ,-\  to  the  Issuing  .Agency  if  the  Plan  Administrator  informs 
\ou  that  the  child(ren)  is  are  enrolled  in  an  option  under  the  plan  for  which  you  have  determined 
that  the  emplo\ee  contribution  exceeds  the  amount  that  may  be  withheld  from  the  emplo\ee's 
income  due  to  State  or  Federal  withholding  limitations  and  or  prioritization. 

c  ]      EmpioNer  doe>  nut  maintain  or  contribute  to  plans  pro\iding  dependent  or  family  health 
care  co\  erage. 

z  2      I  he  empitnee  i>  among  a  class  of  empKnees  (for  example,  part-time  or  non-union")  that  are 
not  eligible  for  farniK  health  co\ erage  under  an\  group  health  plan  maintained  by  the  emplo\er  or 

to  uhich  the  empKner  contributes. 

~  r>    Health  care  co\cragc  in  not  a\ailablc  because  emplo\ee  is  no  longer  employed  b\  the 


Date  ot'lemiination. 


jsi  known  address: 


I  ast  known  telephone  number; 
Ne\s  enipkner  I  it  knov\n)  


New  emploNer  address: 


Nev\  employer  telephone  number: 


z  4    State  or  federal  withholding  hmitations  and  or  prioritization  prevent  the  withholding  from 
the  empknee's  income  of  the  amount  required  to  obtain  co\  erage  under  the  terms  of  the  plan. 


Empio\er  Repre>entati\e: 
Naine    

Title: 


Telephone  Number: 
Date: 


ITN  I  if  not  pro\  ided  b>  Issuing  .Agencs  on  Notice  to  Withhold  for  Health  Care 
Co\eraee(  
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INSTRUCTIONS  TO  EMPLOYER 


This  document  serves  as  notice  that  the  employee  identified  on  this  National  Medical  Support 
Notice  is  obligated  by  a  court  or  administrative  child  support  order  to  pro\  ide  health  care 
coverage  for  the  child(ren)  identified  on  this  Notice.  This  National  Medical  Support  Notice 
replaces  any  Medical  Support  Notice  that  the  Issuing  .Agency  has  previousK  ser\ ed  on  you  with 
respect  to  the  employee  and  the  children  listed  on  this  Notice. 

The  document  consists  pf  Part  A  -  Notice  to  Withhold  for  Health  Care  Coverage  for  the 

employer  to  withhold  any  employee  contributions  required  b>  the  group  health  plan(s)  in  which 
the  child(ren)  is/are  enrolled:  and  Part  B  -  Medical  Support  Notice  to  the  Plan  Administrator. 

which  must  be  forwarded  to  the  administrator  of  each  group  health  plan  identified  b\  the 
employer  to  enroll  the  eligible  child(ren). 

EMPLOYER  RESPONSIBILITIES 

1 .  If  the  individual  named  above  is  not  your  employee,  or  if  family  health  care  co\  erage  is  not 
available,  please  complete  item  1.  2.  or  3  of  the  Employer  Response  as  appropriate,  and 
return  it  to  the  Issuing  Agency.  NO  FURTHER  ACTION  IS  NECESSARY. 

2.  If  family  health  care  coverage  is  available  for  which  the  child(ren)  identified  abo\  e  ma\  be 
eligible,  you  are  required  to: 

a.  Transfer,  not  later  than  20  business  days  after  the  date  of  this  Notice,  a  cop\  of 
Part  B  -  Medical  Support  Notice  to  the  Plan  Administrator  to  the 

administrator  of  each  appropriate  group  health  plan  for  which  the  child(ren)  ma> 
be  eligible,  and 

b.  Upon  notification  from  the  plan  administrator(s)  that  the  child!  ren )  is  are  enrolled. 
either 

1)  withhold  from  the  employee's  income  an>  emplo>ee  contributions 
required  under  each  group  health  plan,  in  accordance  with  the  applicable  law  o\  the 
employee's  principal  place  of  employment  and  transfer  emplo\ee  contributions  to 
the  appropriate  plan(s).  or 

2)  complete  item  4  of  the  Emploxer  Response  to  notify  the  Issuing  .Agenc> 
that  enrollment  cannot  be  completed  because  of  prioritization  or  limitations  on 
withholding. 


c. 


If  the  plan  administrator  notifies  you  that  the  employee  is  subject  to  a  waiting 
period  that  expires  more  than  90  days  from  the  date  of  us  receipt  of  Part  B  of  this 
Notice,  or  whose  duration  is  determined  by  a  measure  other  than  the  passage  ot 
time  (for  example,  the  completion  of  a  cenain  number  of  hours  worked),  notify  the 
plan  administrator  when  the  emploNee  is  eligible  to  enroll  in  the  plan  and  that  this 
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Notice  requires  the  enrollment  of  the  child(ren)  named  in  the  Notice  in  the  plan. 
LIMITATIONS  ON  WITHHOLDING 

!  he  tvuai  imouni  uithheiJ.  tor  ^^o;h  cjsh  and  medical  support  cannot  exceed °o  of  the 

empUnee  b  aggregate  disposable  ueekK  earnings    The  emplo>er  ma\  not  withhold  more  under 
this  National  Medical  Support  Notice  than  the  lesser  of 

1.  The  anvLiii!-  allowed  b\  the  federal  Consumer  Credit  Protection  Act  1 15  U.S.C. 

section  I  ^'^"(b)). 

2.  fhe  aniouiUi  alloued  b_\  the  State  of  the  emplo\ee's  principal  place  of 

emploj.mer,:.  or 

3.  The  amoMtits  alhn^ed  tor  'lealth  insurance  premiums  b\  the  child  support  order,  as 
indicated  licre, . 

I  he  }  edera-    inv.:  applie-  lo  the  aggregate  dispo>abie  weekK  earnings  ( ADW'E).   ADW  h  is  the  net 
incorr.e  left  alter  Hiak.ng  niandatop.  deductions  such  as  State,  federal,  local  taxes.  Social  Securit\ 
taxes   .iP.d  Medicare  taxes. 

PRIORMA  OF  WITHHOLDING 

If  uithholding  is  requ  red  tor  enip'oxee  contributions  to  one  or  more  plans  under  this  notice  and 
tor  a  support  obligation  under  a  separate  nonce  and  a\ailable  funds  are  insufficient  for 
withholding  tor  riotii  cash  and  medical  support  contributions,  the  empUner  must  withhold 
amounts  for  purposes  of  cash,  stipp^rt  and  medical  support  contributions  m  accordance  uith  the 
law.  if  an\.  of '.he  S-.j!-  o:  the  empioNce's  principal  place  of  emplo>ment  requiring  prioritization 
between  cash  and  medical  support,  as  described  here 


Dl  RATION  OF  WITHHOLDINC; 

The  child!  rem  shall  be  feated  as  dependents  under  the  terms  of  the  plan.  Co\erage  of  a  child  as  a 
dependent  will  end  xUiei^.  s;nniarl>  situated  dependents  are  no  longer  eligible  for  co\erage  under 
the  terms  of  the  plan    I  louc\cr.  the  continuation  coverage  provisions  of  ERIS.A  ma\  entitle  the 
child  to  continuation  coverage  under  the  plan     I  he  emplo\er  must  continue  to  v\ithhold  employee 

contr;putions  and  n^.a\  not  discnrol:  lor  eliminate  coverage  for)  the  child(ren)  unless: 

1.  1  he  eir.plover  is  provided  satistactorv  written  evidence  that. 

a.  I  he  court  or  .idiriinisuaiiv  e  child  support  order  referred  to  above  i^  no 
longer  in  ettcci.  or 

b.  The  childcciii  is  iir  will  be  enrolled  in  comparable  coverage  which  will  take 
clteci  no  later  than  the  effective  date  of  disenrollment  from  the  plan;  or 
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2.         The  employer  eliminates  family  health  coverage  for  all  of  its  emplov  ees. 

POSSIBLE  SANCTIONS 

.An  employer  may  be  subject  to  sanctions  or  penalties  imposed  under  State  law  and  or  ER1S.\  lor 
discharging  an  employee  from  employment,  refusmg  to  employ,  or  taking  disciplinar>  action 
against  any  employee  because  of  medical  child  support  withholding,  or  for  failing  to  withhold 
income,  or  transmit  such  withheld  amounts  to  the  applicable  plan(s)  as  the  Notice  directs. 

NOTICE  OF  TERMINATION  OF  EMPLOYMENT 

In  any  case  in  which  the  above  employee's  emplo>ment  terminates,  the  employer  must  promptly 
notify  the  Issuing  Agency  listed  above  of  such  termination.  This  requirement  mav  be  satisfied  bv 
sending  to  the  Issuing  Agency  a  copy  of  any  notice  the  employer  is  required  to  pro\  ide  under  the 
continuation  coverage  provisions  of  ERISA  or  the  Health  Insurance  Portabilitv  and 
.Accountability  Act. 

EMPLOYEE  LIABILITY  FOR  CONTRIBUTION  TO  PLAN 

The  employee  is  liable  for  any  employee  contributions  that  are  required  under  the  plant  s)  lor 
enrollment  of  the  child(ren)  and  is  subject  to  appropriate  enforcement.  The  emplov  ee  mav  contest 
the  withholding  under  this  Notice  based  on  a  mistake  of  fact  (such  as  the  identitv  of  the  obligor). 
Should  an  employee  contest  the  withholding  under  this  Notice,  the  employer  must  proceed  to 
comply  with  the  employer  responsibilities  in  this  Notice  until  notified  by  the  Issuing  .Agency  to 
discontinue  withholding.  To  contest  the  withholding  under  this  Notice,  the  employee  should 
contact  the  Issuing  Agencv  at  the  address  and  telephone  number  listed  on  the  Notice.  With 
respect  to  plans  subject  to  ERIS.A.  it  is  the  view  of  the  Department  of  Labor  that  Federal  Courts 
have  jurisdiction  if  the  employee  challenges  a  determination  that  the  Notice  constitutes  a  Qualitled 
Medical  Child  Support  Order. 

CONTACT  FOR  QUESTIONS 

If  you  have  any  questions  regarding  this  Notice,  you  may  contact  the  Issuing  .Agencv  at  the 
address  and  telephone  number  listed  above. 
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NATIONAL  MEDICAL  SUPPORT  NOTICE    ombso  1:100113 
PART  B 
MEDICAL  SL  PPORT  NOTICE  TO  PLAN  ADMINISTRATOR 

This  Notice  is  i^>ued  under  Ncction  466taK  I'^l  ofthe  Social  Securit\  Act.  section  609(aK5)(C)  of  the 
Fmplo\ee  Retirement  Income  Secunt>  Act  ot  IQ74.  and  for  State  and  local  government  and  church  plans. 
sections  40'(e)  and  (f)  ofthe  C  hiid  Suppon  Performance  and  Incentise  Act  of  1998    Receipt  of  this  Notice 
from  the  Issuing  Agenc>  constitutes  receipt  ot  a  Medical  Child  Support  Order  under  applicable  lau     The 
rights  i^f  the  parties  and  the  duties  of  the  plan  administrator  under  this  Notice  are  in  addition  to  the  existing 
riehts  and  duties  established  under  such  lau 


i^suini:  AkiencN 

Coun  or  .Administrative  .\uthorin. 

hscini;  \i;enc\  .Address: 

Date  of  Support  Order 

Support  Order  Number 

Date  of  Notice: 

C  Jse  Nunr^e- 

Teie?hone  Nunibe'- 

F.A\  Number 

Kl  • 


Emplo>er  \^'lthholder's  Federa  hIN  Nunioer 


J 


Emplo>er  Withholder  ^  Njfit 


bmplosees  Name  (Last.  First.  Ml) 


Lmplo>ee'5  Social  Securir\  Number 


Emplover  Withholder^  \JJress 


Custodial  Parent's  Name  (Last.  First.  Ml) 


Custodial  Parent's  \1a,!;"i;  AJd^ess 


Cmplovee's  Address 


Substituted  Official  ,Ai^enc\  Name  and  .Address 


J 


Child(ren)s  Mailing  AJJrc>s  (if  Different  from  Custodial 
Parents) 

) 

) 

_) 

Name<s).  Mailing  Address,  and  Telephone 
Number  o!'j  Repre>er^U!:\c  v't  the  t  hild(ren) 


Child! rent's  \ame(s) 


DOB         ss\ 


C  hild(rem  s  Name* si 


DOB 


SSN 


The  order  requires  the  chilJireni  tc^  be  enriilled  in  ()  an>  health  co\erages  available:  or  []  onl\  the 
follouine  ^o\crage(s).   medical. dental. vision. prescription  drug. mental  health; 

other  ispcc;I\  i._ 
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PLAN  ADMINISTRATOR  RESPONSE 

(To  be  completed  and  returned  to  the  Issuing  Agency  within  40  business  days  after  the  date  of  the 

Notice,  or  sooner  if  reasonable) 

•  This  Notice  was  received  by  the  plan  administrator  on  j . 


o  1 .  This  Notice  was  determined  to  be  a  "qualified  medical  child  support  order,"  on . 

Complete  Response  2  or  3,  and  4,  if  applicable. 

2.  The  participant  (employee)  and  alternate  recipient(s)  (child(ren))  are  to  be  enrolled  in  the 
following  family  coverage. 

□  a.  The  child(ren)  is/are  currently  enrolled  in  the  plan  as  a  dependent  ofthe  participant. 
D  b.  There  is  only  one  type  of  coverage  provided  under  the  plan.  The  child(ren)  is/are 
included  as  dependents  ofthe  participant  under  the  plan. , 

□  c.  The  participant  is  enrolled  in  an  option  that  is  providing  dependent  coverage  and  the 
child(ren)  will  be  enrolled  in  the  same  option. 

o  d.  The  participant  is  enrolled  in  an  option  that  permits  dependent  coverage  that  has  not 
been  elected;  dependent  coverage  will  be  provided. 

Coverage  is  effective  as  of     /    /        ( includes  waiting  period  of  less  than  90  days  from  date  of 
receipt  of  this  Notice).    The  child(ren)  has/have  been  enrolled  in  the  following  option: 

.  Any  necessary  withholding  should  commence  if  the  employer 

determines  that  it  is  permitted  under  State  and  Federal  withholding  and/or  prioritization 

limitations. 

□  3.  There  is  more  than  one  option  available  under  the  plan  and  the  participant  is  not  enrolled. 

The  Issuing  Agency  must  select  fh)m  the  available  options.  Each  child  is  to  be  included  as  a 

dependent  under  one  ofthe  available  options  that  provide  family  coverage.  If  the  Issuing  Agency 

does  not  reply  within  20  business  days  ofthe  date  this  Response  is  returned,  the  child(ren),  and 

the  participant  if  necessary,  will  be  enrolled  in  the  plan's  default  option,  if  any: 


D  4.  The  participant  is  subject  to  a  waiting  period  that  expires / / (more  than  90  days 

from  the  date  of  receipt  of  this  Notice),  or  has  not  completed  a  waiting  period  which  is 
determined  by  some  measiue  other  than  the  passage  of  time,  such  as  the  completion  of  a  certain 

number  of  hours  worked  (describe  here: ).  At  the  completion  of 

the  waiting  period,  the  plan  administrator  will  process  the  enrollment. 

D  5.  This  Notice  does  not  constitute  a  "qualified  medical  child  support  order"  because: 

D  The  name  ofthe  □  child(ren)  or  □  participant  is  unavailable. 

□  The  mailing  address  ofthe  D  child(ren)  (or  a  substituted  official)  or  □  participant  is 

unavailable. 

D  The  following  child(ren)  is/are  at  or  above  the  age  at  which  dependents  are  no  longer 

eligible  for  coverage  under  the  plan (insert  name(s) 

ofchild(ren)). 
Plan  Administrator  or  Representative: 
Name:  Telephone  Number: 


Tide: 
Address: 


Date: 
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INSTRl  CTIONS  TO  PLAN  ADMINISTRATOR 

I  hiN  \oticc  has  bcjn  !or\^.irJcd  !rorr.  ihc  cmplo>c'r  identified  abo\e  to  \ou  as  the  plan 
aJm:n!^trJtor  ot'a  group  health  plan  maintained  h\  the  emplover  (or  a  group  health  plan  to  which 
the  employer  contrihuteM  and  in  vvhieh  the  noncustodial  parent  participant  identified  aho\e  is 

enrolled  ^^r  :--  eligible  tor  cnrolinient. 

1  h\s  \otice  .>er\e-  \v  in'orni  \oa  th.at  the  noncustodial  parent  participant  is  obligated  b\  an  order 
issued  p\  the  eour  or  agenc\  identitled  above  to  provide  health  care  coverage  for  the  child(ren) 
under  the  group  health  planiM  as  described  on  Part  B 

(  \  i  It  the  participant  and  childi  ren  i  and  their  mailing  addresses  (or  that  of  a  Substituted  Official 
or  Agenc>  i  are  identitled  above,  and  it  coverage  tor  the  child(ren)  is  or  will  become  available,  this 
Notice  constitutes  a  "qualilled  medical  child  support  order""(QMCSO)  under  ERISA  or  CSPIA.  as 
applicable  ( l''an>  mailing  address  is  not  present,  but  it  is  reasonabK  accessible,  this  Notice  will 
not  tail  to  be  a  QMC  S( )  on  that  basis  i   \ou  must,  within  40  business  da\s  of  the  date  of  this 
Notice,  or  sooner  it  reasonable. 

(1)  Complete  I'ari  [^  -  Plan  Administrator  Response  -  and  send  it  to  the  Issuing  .Agencv : 

(a) if >ou  checked  Response  2 

( 1 1  n>'tif\  the  noncustodial  parent  participant  named  above,  each  named  child,  and 
the  ^L.siiidial  parent  that  coverage  vW  the  child(ren)  is  or  will  become  available  (notification 
ot  the  custodial  parent  will  be  deemed  notification  of  the  childtreni  if  thev  reside  at  the 
same  address  i. 

( II I  turnish  the  custodial  parent  a  description  of  the  coverage  available  and  the 
effective  date  ol  the  coverage,  including,  if  not  alreadv  provided,  a  summarv  plan 
description  and  anv  forms,  documents,  or  information  necessarv  to  effectuate  such 
coverage,  as  well  as  mtormation  necessdr>  to  submit  claims  for  benefits; 

(b)  It  vou  checked  Response  ."^ 

(i)  if  vou  have  not  alreadv  done  so.  provide  to  the  Issuing  .Agency  copies  of 
applicable  summarv  plan  descriptions  or  other  documents  that  describe  available  coverage 
including  the  additional  participant  contribution  necessarv  to  obtain  coverage  for  the 
childireni  under  each  option  and  whether  there  is  a  limited  service  area  for  any  option; 

(ii'i  if  the  plan  has  a  default  option,  vou  are  to  enroll  the  childi  ren)  in  the  default 
optu'n  it  vou  have  not  received  an  election  from  the  Issuing  Agencv  within  20  business 
davs  of  the  date  vou  returned  the  Response    If  the  plan  does  not  have  a  default  option. 
you  are  ;>'  enrol'  '.he  ^hildireni  in  the  (Option  selected  bv  the  Issuing  .Agency. 

(c)  if  the  participant  is  subiect  to  a  waiting  period  that  expires  more  than  90  davs  from  the 
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date  of  receipt  of  this  Notice,  or  has  not  completed  a  waiting  period  v\hose  duration  is 
determined  by  a  measure  other  than  the  passage  of  time  (for  example,  the  completion  of  a 
certain  number  of  hours  worked),  complete  Response  4  on  the  Plan  Administrator 
Response  and  return  to  the  employer  and  the  Issuing  .Agencv .  and  notify  the  participant 
and  the  custodial  parent:  and  upon  satisfaction  of  the  period  or  requirement,  complete 
enrollment  under  Response  2  or  3.  and 

(d)  upon  completion  of  the  enrollment,  transfer  the  applicable  information  on  Part  B  -  Plan 
Administrator  Response  to  the  employer  for  a  determination  that  the  necessarv  emplovee 
contributions  are  available.  Inform  the  employer  that  the  enrollment  is  pursuant  to  a 
National  Medical  Support  Notice. 

(B)  If  within  40  business  days  of  the  date  of  this  Notice,  or  sooner  if  reasonable,  you  determine 
that  this  Notice  does  not  constitute  a  QMCSO.  you  must  complete  Response  5  of  Part  B  -  Plan 
.Administrator  Response  and  send  it  to  the  Issuing  .Agency,  and  inform  the  noncustodial 
parent/participant,  custodial  parent,  and  child(ren)  of  the  specific  reasons  for  >our  determination. 

(C)  Any  required  notification  of  the  custodial  parent,  child(ren)  and  or  participant  that  is  required 
may  be  satisfied  by  sending  the  party  a  copy  of  the  Plan  Administrator  Response,  if  appropriate 

UNLAWFUL  REFUSAL  TO  ENROLL 

Enrollment  of  a  child  may  not  be  denied  on  the  ground  that:  ( 1 )  the  child  was  bom  out  of 
wedlock;  (2)  the  child  is  not  claimed  as  a  dependent  on  the  participant's  Federal  income  tax 
return;  (3)  the  child  does  not  reside  with  the  participant  or  in  the  plan's  service  area;  or  (4) 
because  the  child  is  receiving  benefits  or  is  eligible  to  receive  benefits  under  the  State  Medicaid 
plan.  If  the  plan  requires  that  the  participant  be  enrolled  in  order  for  the  child(ren)  to  be  enrolled. 
and  the  participant  is  not  currently  enrolled,  you  must  enroll  both  the  participant  and  the 
child(ren).  All  enrollments  are  to  be  made  without  regard  to  open  season  restrictions. 

PAYMENT  OF  CLAIMS 

A  child  covered  by  a  QMCSO.  or  the  child's  custodial  parent,  legal  guardian,  or  the  prov  ider  of 
ser\'ices  to  the  child,  or  a  State  agency  to  the  extent  assigned  the  child's  rights,  mav  file  claims 
and  the  plan  shall  make  payment  for  covered  benefits  or  reimbursement  directlv  to  such  partv 


PERIOD  OF  COVERAGE 

The  alternate  recipient(s)  shall  be  treated  as  dependents  under  the  terms  of  the  plan.  Coverage  of 
an  alternate  recipient  as  a  dependent  will  end  when  similarlv  situated  dependents  are  no  longer 
eligible  for  coverage  under  the  terms  of  the  plan.  However,  the  continuation  coverage  prov  isions 
of  ERISA  or  other  applicable  law  may  entitle  the  alternate  recipient  to  continue  coverage  under 
the  plan.  Once  a  child  is  enrolled  in  the  plan  as  directed  above,  the  alternate  recipient  mav  not  be 
disenrolled  unless; 
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( I )  The  plan  administrator  is  provided  satisfactor\'  vsritten  evidence  that  either: 

(a)  the  court  or  administrative  child  support  order  referred  to  above  is  no  longer  in 

effect,  or 

(b)  the  alternate  recipient  is  or  will  be  enrolled  in  comparable  coverage  which  will 
take  etfect  no  later  than  the  effectne  date  of  disenroUment  from  the  plan; 

(2  1  Fhe  empkner  eliminates  famiU  health  coverage  for  all  of  its  employees;  or 

( ."  I  An>  available  continuation  coverage  is  not  elected,  or  the  period  of  such  coverage 


expire- 


CONTACT  FOR  Ql  EST  IONS 

If  vou  have  any  questions  regarding  this  Notice,  vou  may  contact  the  Issuing  Agency  at  the 

address  and  telephone  number  listed  above 

Paperwork  Reduction  Act  Notice 

The  I>>uing  .Agcncv  asks  tor  the  information  on  this  form  to  carrv  out  the  law  as  specified 
in  (he  1  mplovee  Retirement  Income  Securitv  .Act  or  the  Child  Support  Performance  and 
Incentive  Act,  as  applicable.  You  are  required  to  give  the  Issuing  Agency  the 
information    You  are  not  required  to  respond  to  this  collection  of  information  unless  it 
displav>  a  currentlv  valid  OMB  cimtrol  number.  The  Issuing  Agency  needs  the 
information  to  determine  whether  health  care  coverage  is  provided  in  accordance  with  the 
Linderlving  child  support  order    Ihe  .Average  time  needed  to  complete  and  file  the  form  is 
estimated  below     Ihese  time>  will  vary  depending  on  the  individual  circumstances. 


Learning  about  the  law  or  the  form 


him  Notice 

Subsequent 
Notices 


hr. 


Preparing  the  form 


I  hr..  45  min. 


35  min. 


FR  Do(    00-i!6!l  Kiind  12-,:5-00.  H  4.i  din] 
BILUNG  CODE  41 84-01 -P 


Wednesday, 
December  27,  2000 
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Child  Support  Enforcement  Program; 
Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  302,  304  and  305 
RIN  0970-AB85 

Child  Support  Enforcement  Program; 
Incentive  Payments,  Audit  Penalties 

agency:  Office  of  Child  Support 
Enforcement  (OCSE),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
the  statutor\'  requirement  of  the  Social 
Security  Act  that  requires  the  Secretary 
of  Health  and  Human  Services  to 
establish  the  new  performance-based 
incentive  system.  It  also  implements  a 
performance-based  penalty  system  and 
establishes  standards  for  certain  types  of 
audits.  Finally,  this  rule  includes  a 
requirement  that  .States  establish  an 
administrative  review  process.  The 
incentive  system  will  be  used  to  reward 
States  for  their  performance  in  running 
a  Child  Support  Enforcement  (IX'-D) 
Program  The  penaltv  system  will  be 
used  to  penalize  States  that  fail  to 
perform  at  acceptable  levels  or  fail  to 
submit  complete  and  reliable  data. 

EFFECTIVE  DATE:  The  final  rule  is 
effective:  December  27,  2000.  Section 
304.12  is  effective  through  September 
30, 2001 

FOR  FURTHER  INFORMATION  CONTACT: 
lovce  Pitts.  OCSE  Division  of  Policv  and 
Planning,  (202)  401-5374   Hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  800- 
877-8339  between  8:00  a.m.  and  7:00 
p.m.  eastern  time 
SUPPLEMENTARY  INFORMATION: 

I.  Statutcr>-  and  Regulatory  Authority 

These  regulations  implement  sections 
409(a)(8),  452(a)(4)  and  (g),  and  458A  of 
the  Social  Security  Act  (Act),  as  added 
by  the  Personal  Responsibility  and 
Work  Opportunitv  Reconciliation  Act  of 
1996.  Pub.  L.  104-193,  (PRWORA),  by 
the  Child  Support  Performance  and 
incentive  Act  of  1998.  Pub.  L.  105-200, 
and  as  amended  by  the  Balanced  Budget 
Act  of  1997,  Pub.  L.  105-33  and  the 
Consolidated  Appropriations  Act  of  FY 
2000,  Pub.  L.  106-113. 

These  regulations  are  also  issued 
under  the  authority  granted  to  the 
Secretary  of  Health  and  Human  Services 
(the  Secretarv)  bv  section  1 102  of  the 
Act,  42  L'.S.C.  1302.  Section  1102  of  the 
Act  authorizes  the  Secretary-  to  publish 
regulations  that  may  be  necessary  for 
the  efficient  administration  of  the 


functions  for  which  the  Secretar\'  is 
responsible  under  the  Act. 

II.  Background 

A.  The  National  Strategic  Plan 

The  Ckivernment  Performance  and 
Results  Act  of  1993  required  Federal 
programs  to  set  goals  and  measure 
results  by  establishing  strategic  plans. 
OCSE  and  State  partners  developed  a 
National  ('hild  Support  Enforcement 
Strategic  Plan  by  consensus  with  a 
vision,  mission,  goals  and  objectives. 
The  plan  includes  three  major  goals  for 
the  child  support  program — that  all 
children  have  paternity  established,  all 
children  in  the  program  have  financial 
and  medical  support  orders  established, 
and  all  c:hildren  in  the  program  receive 
financial  and  medical  support  from  both 
parents. 

After  development  of  the  National 
Child  .Support  Enforcement  Strategic 
Plan,  States  and  OCSE  worked  together 
to  develop  specific  performance 
indicators  that  could  be  used  to  measure 
the  program's  success  in  achieving  the 
goals  and  objectives.  It  was  this 
Strategic  Plan  and  its  performance 
measures  that  the  States  and  OCSE  used 
to  recommend  a  performance-based 
incentive  funding  system  to  reward 
States  for  results.  The  Plan's  array  of 
performance  measures  was  reviewed 
and  the  key  indicators  for  the  major 
activities  of  the  child  support 
enforcement  program  were  selected.  The 
Strategic  Plan  measures  and  the 
incentive  measures  for  paternity 
establishment,  support  order 
establishment,  collections  on  current 
support  and  cost-effectiveness  are  the 
same.  The  only  deviation  from  the  plan 
was  the  measure  for  collections  on  past- 
due  support.  .State  and  Federal  partners 
rejected  the  .StrattJgic:  Plan  measure  that 
would  provide  an  arrearage  collection 
rate  because  there  is  a  wide  variation  in 
how  States'  laws  affect  arrearages.  State 
and  Federal  partners  concluded  that  the 
only  workable  measure  that  would  level 
the  playing  field  among  States  in  this 
impcjrtant  area  was  one  based  on  the 
number  of  cases  that  were  paying  on 
arrears. 

After  the  incentive  funding  proposals 
were  developed.  .State  and  Federal 
partners  further  collaborated  to 
recommend  a  system  of  performance 
penalties  for  States.  They  returned  to 
the  Strategic  Plan  and  the  recommended 
incentive  funding  system  that  was  being 
considered  for  legislation.  The  partners 
focused  on  thcjse  key  measures  of  the 
program's  performance  which  had  been 
recommended  for  incentives  and  chose 
a  subset  of  the  incentive  measures  for 
application  of  financial  penalties.  These 


were  the  incentive  measures  which 
were  given  a  greater  weight  in  the 
computation  of  the  incentive  formula — 
paternity  establishment,  order 
establishment  and  the  collection  of 
current  support. 

The  Strategic  Plan  was  also  the  basis 
for  shaping  a  revision  of  the  child 
support  data  reporting  and  collection 
systems  and  the  role  of  the  Federal  audit 
process.  This  implements  key  structures 
that  have  been  shaped  and  guided  by 
the  Strategic  Plan  and  these  structures 
will,  in  turn,  help  achieve  outcomes  that 
fulfill  the  goals  and  objectives  of  the 
Plan  itself. 

B.  Issues  and  Activities  Leading  to  the 
New  Incentive  Provisions 

Under  section  458  of  title  IV-D  of  the 
Act,  States  are  paid  a  minimum  of  six 
percent  of  their  collections  in  TANF 
cases  and  six  percent  of  their  non-TANF 
collections  as  an  incentive.  Under  this 
system,  there  is  also  the  potential  to 
earn  up  to  10  percent  of  collections 
based  on  the  State's  cost-effectiveness  in 
running  a  child  support  program. 
However,  the  amount  of  non-TANF 
incentives  is  capped  at  115  percent  of 
the  TANF  incentive  earned. 

This  incentive  system  has  been 
questioned  for  focusing  on  only  one 
aspect  of  the  FV-D  program — Cost- 
effectiveness.  In  addition,  since  all 
States  receive  the  minimum  incentive 
amount  of  six  percent  of  collections 
regardless  of  performance,  this  system 
was  not  regarded  as  having  a  real 
incentive  effect. 

The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(PRWORA)  required  the  Secretary,  in 
consultation  with  State  FV'-D  Program 
Directors,  to  recommend  to  Congress  a 
new  incentive  funding  system  for  State 
IV-D  programs  based  on  program 
performance.  The  Incentive  Funding 
Workgroup  recommended  a  new 
incentive  funding  system  based  on  the 
foundation  of  the  National  Strategic 
Plan. 

The  Secretary  fully  endorsed  the 
incentive  formula  recommendations  and 
made  recommendations  to  the 
Committee  on  Ways  and  Means  of  the 
House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate. 
Most  of  the  recommendations  were 
included  in  Pub.  L.  105-200.  the  Child 
Support  Performance  and  Incentive  Act 
of  1998.  This  rule  implements  that 
legislation.  The  legislative  language  is 
very  explicit.  Therefore,  we  are  for  the 
most  part  adopting  the  statutory- 
language  in  this  rule. 
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C.  Audit  and  Penalties 

Prior  to  enactment  of  PRWORA,  the 
Federal  statute  at  former  section 
452(a)(4)  of  the  Act  required  periodic, 
comprehensive  Federal  audits  of  State 
IV-D  programs  to  ensure  substantial 
compliance  with  all  Federal  IV-D 
requirements.  If  the  audit  found  that  the 
State  program  was  not  in  substantial 
compliance  and  if  the  deficiencies 
identified  in  an  audit  were  not 
corrected,  States  faced  a  mandatory 
fiscal  penalty  of  between  1  and  5 
percent  of  the  Federal  share  of  the 
State's  title  IV-A  program  funding 
under  section  403(h)  of  the  Act.  Once  an 
audit  determined  compliance  with 
identified  deficiencies,  the  penalty  was 
lifted  or  ceased. 

Such  a  detailed,  process-oriented 
audit  was  time-consiuning  and  labor- 
intensive  for  both  Federal  auditors  and 
the  States,  In  addition,  audit  findings 
did  not  measure  current  State 
performance  or  current  program 
requirements  because  of  delays  and  the 
time  it  took  to  conduct  audits.  States 
contended  that  the  audits  focused  too 
much  on  administrative  procedures  and 
processes  rather  than  performance 
outcome  and  results. 

Section  452(a)(4)  of  the  Act,  as 
amended  by  PRWORA,  changed  the 
Federal  audit  process  to  focus  on 
measuring  performance  and  program 
results,  instead  of  process. 
Subsequendy,  as  part  of  technical 
amendments  to  PRWORA,  the  penalty 
provision  under  section  409(a)(8)  of  the 
Act  was  modified  to  conform  to  the  new 
audit  approach  under  the  IV-D  program. 
The  new  approach  to  measuring 
program  results  changes  the  Federal 
audit  focus  to  determining  the  reliability 
of  program  data  used  to  measure 
performance  and  requires  States  to 
conduct  self-reviews,  similar  to  the 
former  Federal  process  audits,  to  assess 
whether  or  not  all  required  IV-D 
services  are  being  provided.  In  addition, 
Federal  auditors  will  conduct  periodic 
financial  and  other  audits,  as  necessary. 

The  penalty  system  in  this  rule 
replaces  the  previous  penalty  imder 
former  section  403(h)  of  the  Act  that 
focused  on  substantial  compliance  with 
prescriptive  Federal  IV-D  requirements. 
However,  section  452(a)(4)(C)(iii) 
provides  for  audits  for  such  other 
purposes  as  the  Secretary  may  find 
necessary  and  section  409(a)(8)  provides 
for  a  penalty  "on  the  basis  of  the  results 
of  an  audit.  *  *  *" 

The  assessment  of  data  reliability  by 
Federal  auditors  is  a  critical  aspect  of 
assuring  that  both  incentives  and 
penalties  are  based  on  accurate  and 
reliable  State-reported  data.  State- 


reported  statistical  and  financial  data 
taken  from  reporting  forms,  the  OCSE- 
157,  the  OCSE-34A,  and  the  OCSE- 
396A,  will  be  audited  for  completeness 
and  reliability  and  will  be  used  in 
determining  State  performance  levels. 
State-reported  data  that  is  determined  to 
be  incomplete  or  unreliable  may  cause 
reductions  in  the  State's  funding  under 
the  IV-A  (Temporary  Assistance  for 
Needy  Families)  program  and  will  result 
in  loss  of  Federal  incentive  payments 
under  the  FV-D  program. 

While  the  specifics  of  performance 
measures  for  penalty  purposes,  with  the 
exception  of  the  Paternity  Establishment 
Percentage  (PEP)  under  section  452(g)  of 
the  Act,  are  left  to  the  discretion  of  the 
Secretary,  the  approach  to  assessing 
penalties  in  this  regulation  takes  into 
consideration  the  results  of  work  done 
by  State  and  Federal  partners  during  the 
development  of  the  National  Strategic 
Plan  and  the  proposal  for  incentive 
measures,  as  well  as  consultations  with 
a  wide  variety  of  other  interested 
parties. 

m.  Description  of  Regulatory 
Provisions — Incentives  and 
Administrative  Review 

This  final  rule  does  not  have  many 
changes  from  the  notice  of  proposed 
rule  making  published  in  the  Federal 
Register  on  October  8,  1999  (64  FR 
55073),  However,  we  considered  each 
comment  and  made  some  changes.  The 
administrative  complaint  procedure  was 
revised  and  clarified;  a  standard  was 
added  to  the  definition  of  data 
reliability;  a  deadline  was  established 
for  having  final  incentive  data  to  OCSE: 
and  the  incentive  and  reinvestment 
base-year  calculation  examples  were 
removed. 

Parts  302,  303  and  304— State  Plan 
Requirements,  Standards  for  Program 
Operations,  and  Federal  Financial 
Participation 

The  cross-references  to  existing 
regulations  mentioned  in  this 
Description  of  Regulatory  Provisions  are 
as  amended  by  the  Interim  Final 
Conforming  Rule  (64  FR  6237) 
published  in  the  Federal  Register 
February  9,  1999. 

Sections302.55  and  304.12— 
Regulations  for  Existing  Incentives 
Process. 

Cvurentlv,  under  section  454(22)  of 
the  Act  and  45  CFR  302.55,  the  only 
restriction  on  the  use  of  incentive  funds 
awarded  to  the  State  is  that  States  must 
share  incentives  earned  with  any 
political  subdivision  that  shares  in 
funding  the  administrative  cost  of  the 
program.  The  requirement  to  share 


funds  with  political  subdivisions  is  not 
being  changed.  Therefore,  we  are  adding 
reference  to  the  new  part  305  in  §  302.55 
by  adding  the  words  "and  part  305" 
after  "§304.12". 

Current  45  CFR  304.12(b)(1).  as 
revised  on  February  9,  1999  at  64  FR 
6237,  based  on  section  458  of  the  Act. 
computes  incentive  payments  for  States 
for  a  fiscal  year  as  a  percentage  of  the 
State's  TANF  collections,  and  a 
percentage  of  its  non-TANF  collections. 
The  percentages  are  determined 
separately  for  TANF  and  non-TANF 
portions  of  the  incentive.  The 
percentages  are  based  on  the  ratio  of  the 
State's  TANF  collections  to  the  State's 
total  administrative  costs  and  the  State's 
non-TANF  collections  to  the  State's 
total  administrative  costs.  This  is  known 
as  a  State's  cost-effectiveness  ratio.  The 
portion  of  the  incentive  payment  paid  to 
a  State  in  recognition  of  its  non-TANF 
collections  is  limited  to  115  percent  of 
the  portion  of  the  incentive  payment 
paid  in  recognition  of  its  TANF 
collections. 

HHS  estimates  the  total  incentive 
payment  that  each  State  will  receive  for 
the  upcoming  fiscal  year.  Each  State 
includes  one-quarter  of  the  estimated 
total  payment  in  its  quarterly  collection 
report  that  will  reduce  the  amount  that 
would  otherwise  be  peiid  to  the  Federal 
government.  Following  the  end  of  the 
fiscal  year,  HHS  calculates  the  actual 
incentive  payment  the  State  should 
have  received.  If  adjustments  to  the 
estimated  amount  are  necessar>',  an 
additional  positive  or  negative  title  IV- 
D  grant  award  is  issued. 

Under  section  201(f)  of  the  Child 
Support  Performance  and  Incentive  Act 
of  1998,  effective  October  1,  2001, 
ciurent  section  458  of  the  Act  will  be 
repealed  and  section  458A  of  the  Act, 
will  be  redesignated  as  section  458.  To 
implement  this  statutory  provision,  we 
added  a  new  paragraph  (d)  to  §  304.12 
under  which  §  304.12  in  its  entirety 
becomes  obsolete  on  October  1 ,  2001 . 

A  new  paragraph  (e)  is  also  added  to 
reflect  the  phase-in  of  the  new  incentive 
system  as  prescribed  under  section 
201(b)  of  the  Child  Support  Performance 
and  Incentive  Act.  In  fiscal  year  2000, 
the  amount  of  incentives  paid  under 
§  304.12  will  be  reduced  by  one-third.  In 
fiscal  year  2001,  the  amount  of 
incentives  paid  under  §  304,12  will  be 
reduced  by  two-thirds. 

Section  303.35 — Administrative 
complaint  procedure 

We  have  shifted  to  using  an  outcome- 
oriented  approach  to  child  support 
enforcement  program  accountability  and 
responsibility.  This  approach,  much  of 
which  was  adopted  under  PRWORA, 
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seeks  to  balance  the  Federal 
government  s  oversight  responsibility 
with  States'  responsibilities  for  child 
support  ser\'ice  deliver)'  and  fiscal 
accountability  One  element  of  the 
approach,  adopted  partially  in 
PRVV()FL-\  and  being  implemented  by 
these  final  regulations,  is  the  focus  on 
results-oriented  performance  measures 
for  incentives  and  penalties  purposes.  A 
second  aspect  of  the  approach  replaces 
statutory'  and  regulatory  Federal  audit 
requirements  with  States'  responsibility 
for  ensuring  that  their  programs  meet 
IV-D  requirements.  The  requirement  for 
periodic  State  self-reviews,  intended  for 
management  purposes  to  identify-  and 
resolve  deficiencies  in  case  processing, 
was  also  adopted  under  PRVVORA  as  a 
State  plan  requirement  at  section 
454(1.5)(A1  of  the  Act.  Procedures  for 
Slate  self-reviews  are  being 
implemented  under  a  separate 
rulemaking. 

Although  Federal  funding  of 
atlministrative  review  processes  has 
long  been  considered  an  allowable 
expenditure  under  the  IV-D  program, 
we  believe  it  to  be  a  key  element  to  any 
I\'-D  program.  In  the  era  of  our  focus  on 
program  results,  we  believe  it 
appropriate  to  ensure  that  these 
administrative  complaint  processes  are 
available  to  recipients  of  fV-D  services. 
l"sing  the  authority  under  section  1102 
of  the  Act  to  publish  regulations  that  the 
Secretan'  deems  necessarv'  for  the 
efficient  administration  of  the  IV-D 
program,  we  have  added  a  section  to 
part  303  requiring  States  to  provide  for 
an  administrative  review 

Under  ^303  35,  entitled 
Administrative  Complaint  Procedure, 
each  State  must  have  a  procedure  in 
place  to  allow  individuals  receiving  iV- 
D  services  the  opportunity  to  request  a 
review  of  their  cases  when  there  is 
evidence  that  an  action  should  have 
been  taken  on  their  cases.  In  addition, 
the  State  must  have  procedures  in  place, 
notify-  individuals  of  the  procedures, 
and  make  them  available  to  recipients  fif 
IV-D  services  to  use  when  requesting  a 
review,  and  use  them  for  notifv'ing 
recipients  of  the  results  of  the  review 
and  any  actions  taken. 

This  final  rule  revises  §  303.35  as  it 
appeared  in  the  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  October  8,  1999  (64  FR 
55073).  These  changes  were  made  tn 
balance  out  concern  for  efficient  IV-D 
ser\ice  provision  with  our  commitment 
to  allowing  States  discretion  and 
fle.xibility  in  program  design.  We 
believe  that  recipients  of  IV-D  ser\ices, 
through  administrative  complaint 
procedures,  should  be  able  to  lodge 
complaints  when  they  have  evidence  to 


support  specific  concerns  in  their  cases. 
However,  we  have  revised  the 
regulator)'  language  to  address  concerns 
that  the  proposed  language  was  overlv 
broad  and  open  to  multiple 
interpretations.  In  addition,  we  have 
included  language  to  require  States  to 
notif\'  individuals  of  the  availability  of 
administrative  complaint  procedures. 

Part  305 — Program  Performance 
Measures,  Standards,  Financial 
Incentives,  and  Penalties 

We  added  a  new  part  305  to 
implement  the  new  incentive  system 
under  section  458A  of  the  Act  and 
certain  audit  and  penaltv  provisions 
found  in  sections  409(a)'(8),  452(a)(4)(C) 
and  452(g)  of  the  Act.  Former  part  305 
was  revoked  on  February  9,  1999  at  64 
FR  6237. 

Section  305.0  Scope 

Section  305.0,  Scope,  explains  what 
part  305  covers,  including  the  statutorv' 
basis  for  the  incentive  and  penalty 
systems  and  a  general  description  of  the 
contents  of  part  305.  Section  305.1 
contains  definitions  and  i^  305.2 
contains  performance  measures. 
Sections  305.31  through  §305.36  of  part 
305  describe  the  incentive  system. 
Sections  305.40  through  §  305.42  and 
§§  305.60  through  §  305.66  describe  the 
grounds  for  penalties  under  section 
409(a)(8)  of  the  Act,  the  procedures  for 
imposing  penalties,  the  types  of  audits, 
and  set  forth  the  standards  for 
substantial  compliance  audits  and 
certain  audit  procedures. 

Section  305. 1  Definitions. 

Under  §  305.1,  Definitions,  the 
definitions  found  in  §  301.1  of  program 
regulations  also  apply  to  part  305.  In 
addition,  for  purposes  of  part  305, 
§  305.1  defines  the  following  terms: 

Under  paragraph  (a),  the  term  IV-D 
case  means  a  parent  (mother,  father,  or 
putative  father)  who  is  now  or 
eventually  may  be  obligated  under  law 
for  the  support  of  a  child  or  children 
receiving  services  under  the  title  IV-D 
program.  A  parent  is  a  separate  IV-D 
case  for  each  family  with  a  dependent 
child  or  children  that  the  parent  may  be 
obligated  to  support.  If  both  parents  are 
absent  and  liable  or  potentially  liable  for 
support  of  a  child  or  children  receiving 
services  under  the  IV-D  program,  each 
parent  is  considered  a  separate  IV-D 
case.  In  counting  cases  for  the  purposes 
of  this  part.  States  may  exclude  cases 
closed  under  §  303.11  and  cases  over 
which  the  State  has  no  jurisdiction. 
Lack  of  jurisdiction  cases  are  those  in 
which  a  non-custodial  parent  resides  in 
the  civil  jurisdictional  boundaries  of 
another  country  or  Federally  recognized 


Indian  Tribe  and  no  income  or  assets  of 
this  individual  are  located  or  derived 
from  outside  that  jurisdiction,  and  the 
State  has  no  other  means  through  which 
to  enforce  the  order. 

The  definition  of  a  IV-D  case  in 
§  305.1  implements  the  requirement  in 
section  458A(e)  that  the  Secretary 
include  in  regulations  directions  for 
excluding  from  the  incentive 
calculations  certain  closed  cases  and 
cases  over  which  the  States  do  not  have 
jurisdiction. 

The  definition  itself  is  used  in 
required  Federal  report  forms  and 
defines  which  cases  may  be  excluded 
for  purposes  of  calculating  incentives, 
namely,  IV-D  cases  meeting  the 
conditions  for  case  closure  under 
§  303.11  and  cases  over  which  the  State 
has  no  jurisdiction.  This  definition 
assures  that  workable  cases  are  counted 
while  those  cases  in  which  there  is  no 
possible  action  by  the  IV-D  agency  will 
be  discounted.  It  is  essential  that  we  use 
consistent  definitions  for  all  data  and 
therefore,  the  definitions  in  §  305.1 
apply  equally  for  incentives  and 
penalties  purposes. 

Under  paragraph  (b).  the  term  Current 
Assistance  collections  means  collections 
received  and  distributed  un  behalf  of 
individuals  whose  rights  to  support  are 
required  to  be  assigned  to  the  State 
under  tide  FV-A  (TANF  or  Aid  to 
Families  with  Dependent  Children, 
AFDC).  IV-E  (Foster  Care),  or  XIX 
(Medicaid)  of  the  Act.  In  addition,  a 
referral  to  the  State's  IV-D  agency  must 
have  been  made.  Current  Assistance 
collections  do  not  include  collections 
received  and  distributed  under  the 
Tribal  TANF  program  because  the 
statute  includes  only  those  collections 
where  there  is  an  assignment  to  the 
State.  Tribal  TANF  recipients  are  not 
required  by  statute  to  assign  their 
support  rights.  Thus,  it  is  inappropriate 
to  include  collections  relative  to  Tribal 
TANF  programs  in  this  definition. 

Under  paragraph  (c).  the  term  Former 
Assistance  collections  means  collections 
received  and  distributed  on  behalf  of 
individuals  whose  rights  to  support 
were  formerly  required  to  be  assigned  to 
the  State  under  either  title  IV-A.  title 
IV-E,  or  title  XIX  of  the  Act. 

Under  paragraph  (d),  the  term  Never 
Assistance/Other  collections  means  all 
other  collections  received  and 
distributed  on  behalf  of  individuals  who 
are  receiving  child  support  enforcement 
services  under  title  IV-D  of  the  Act. 

The  definitions  of  various  categories 
of  collections  above  reflect  categories  of 
collections  described  in  section 
458A(b)(5)(C)  of  the  Act  and  used  to 
calculate  the  State's  collections  base 
used  for  computing  incentives.  Current 
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Assistance  and  Former  Assistance 
collections  are  multiplied  by  2  and 
added  to  Never  Assistance/Other 
collections  to  determine  the  State's 
collections  base. 

Under  paragraph  (e),  the  term  total 
IV-D  dollars  expended  means  total  IV- 
D  administrative  expenditures  claimed 
by  a  State  in  a  specified  fiscal  year 
adjusted  in  accordance  with  §  305.32. 
Section  305,32,  addressed  later, 
includes  specific  expenditures  that  are 
excluded  when  calculating  a  State's 
total  IV-D  administrative  expenditures 
for  calculation  of  the  cost-effectiveness 
performance  measure. 

The  term  Consumer  Price  Index  or 
CPI  in  paragraph  (f)  is  taken  from  the 
definition  in  section  458A(b)(2)(B)  of 
the  Act,  and  means  the  last  Consumer 
Price  Index  for  all-urban  consumers 
published  by  the  Department  of  Labor. 
The  CPI  for  a  fiscal  year  is  the  average 
of  the  Consumer  Price  Index  for  the  12- 
month  period  ending  on  September  30 
of  the  fiscal  year. 

Under  paragraph  (g),  the  term  State 
incentive  payment  share  for  a  fiscal  year 
means  the  incentive  base  amount  for  the 
State  for  the  fiscal  year  divided  by  the 
sum  of  the  incentive  base  amounts  for 
all  of  the  States  for  the  fiscal  year.  This 
definition  is  found  in  section  458A(b)(3) 
of  the  Act. 

Under  paragraph  (h),  the  term  State 
incentive  base  amount  for  a  fiscal  year 
means  the  sum  of  the  State's 
performance  level  percentages 
(determined  in  accordance  with 
§  305.33)  multiplied  by  the  State's 
corresponding  maximum  incentive  base 
amount  for  each  of  the  following 
measures:  (1)  The  paternity 
establishment  performance  level;  (2)  the 
support  order  performance  level;  (3)  the 
current  collections  performance  level; 
(4)  the  arrears  collection  performance 
level;  and  (5)  the  cost-effectiveness 
performance  level.  This  definition  is 
found  in  section  458A(b)(4)  of  the  Act. 

Under  paragraph  (i),  the  term  reliable 
data  means  the  most  recent  data 
available  which  are  found  by  the 
Secretary  to  be  reliable  for  purposes  of 
computing  the  paternity  establishment 
percentage.  This  definition  is  based  on 
section  452(g)(2)(C)  of  the  Act  and 
includes  further  elaboration  of  the 
circumstances  under  which  the 
Secretary  will  consider  data  to  be 
reliable.  In  the  final  rule,  we  have  added 
that  data  for  computing  each  of  the 
measures  must  be  found  to  be 
sufficiently  complete  and  error  free  to 
be  convincing  for  their  purpose  and 
context.  For  purposes  of  incentives  and 


penalties,  data  must  meet  a  95  percent 
standard  of  reliability  beginning  in 
fiscal  year  2001.  The  95  percent  rate  was 
selected  based  on  generally  accepted 
accounting  principles  used  by  the 
auditing  community  and  our  experience 
from  data  reliability  audits  conducted  to 
date  on  State  systems.  This  standard  is 
consistent  with  the  recognition  that 
"data  may  contain  errors  as  long  as  they 
are  not  of  a  magnitude  that  would  cause 
a  reasonable  person,  aware  of  the  errors, 
to  doubt  a  finding  or  conclusion  made 
based  on  the  data."  Part  df  this 
definition  is  lifted  verbatim  from 
Chapter  1,  Introduction  of  the  U.S. 
General  Accounting  Office,  Office  of 
Policy  Booklet  (Standards)  entitled. 
Assessing  the  Reliability  of  Computer- 
Processed  Data,  dpled  September  1990. 
The  official  designation  of  this  booklet 
is  GAO/OP-8.1.3.  The  Government 
Auditing  Standards — generally  referred 
to  as  the  "Yellow  Book" — provide  the 
standards  and  requirements  for  financial 
and  performance  audits.  A  key  standard 
covers  the  steps  to  be  taken  when 
relying  on  computer-based  evidence. 
This  booklet  from  the  GAO,  Office  of 
Policy  is  intended  to  help  auditors  meet 
the  Yellow  Book  standard  for  ensuring 
that  computer-based  data  are  reliable. 

Under  paragraph  (j),  the  term 
complete  means  all  reporting  elements 
from  OCSE  reporting  forms  that  are 
necessary  to  compute  a  State's 
performance  levels,  incentive  base 
amount,  and  maximum  incentive  base 
amount  have  been  provided  within  the 
timeframes  established  in  instructions 
to  these  reporting  forms  and  §  305.32(f). 

We  believe  the  definitions  in  (i)  and 
(j)  are  appropriate  for  purposes  of  Part 
305  since  State  IV-D  programs  are 
required  to  have  comprehensive 
statewide  automated  systems  in  place 
by  October  1,  2000  which,  under  section 
454A(c)  of  the  Act,  must  enable  the 
Secretary'  to  determine  the  incentive 
payments  and  penalty  adjustments 
required  by  sections  452(g)  and  458  of 
the  Act.  In  addition,  under  section 
454(15)(A),  States  must  have  a  process 
of  extracting  from  the  automated  data 
processing  system  and  transmitting  to 
the  Secretan,',  data  and  calculations 
concerning  the  levels  of 
accomplishment  and  rates  of 
improvement  with  respect  to  the 
applicable  performance  indicators  for 
purposes  of  sections  452(g)  and  458  of 
the  Act.  Finally,  Federal  auditors  are 
required  under  section  452(a)(4)(C)(i)  of 
the  Act  to  conduct  audits  to  assess  the 
completeness,  reliability,  and  security  of 
the  data,  and  the  accuracy  of  the 


reporting  systems  used  in  calculating 
performance  indicators.  These 
provisions,  taken  together,  require  a 
clear,  accepted  and  supportable 
definition  of  reliable  data. 

Section  305.2    Performance  measurer 

This  section  describes  the 
performance  measures  that  will  be  '.»sed 
in  the  incentive  and  penalty  systems. 
Paragraph  (a)  of  §  305.2,  Performance 
measures,  indicates  the  child  support 
incentive  system  will  measure  State 
performance  levels  in  five  areas:  (1) 
Paternity  establishment;  (2)  child 
support  order  establishment  (cases  with 
orders);  (3)  collections  on  current 
support;  (4)  collections  on  arrears;  and 
(5)  cost-effectiveness.  It  also  requires 
that  the  penalty  system  measure  State 
performance  in  three  of  these  areas:  (1) 
Paternity  establishment;  (2)  child 
support  order  establishment;  and  (3) 
collections  on  current  support. 

Paragraph  (a)(1).  Paternity 
Establishment  Performance  Level. 
reflects  the  explicit  statutory  language 
in  section  458Afb)(6)(A)(i)  of  the  Act. 
which  gives  States  the  choice  of  being 
evaluated  on  one  of  two  measures — the 
IV-D  or  the  statewide  paternity 
establishment  percentage  (commonly 
known  as  the  PEP),  discussed  in  detail 
later.  The  statute  and  the  paragraph 
provide  that  the  count  of  children  shall 
not  include  any  child  who  is  a 
dependent  by  reason  of  the  death  of  a 
parent  (unless  paternity  is  established 
for  that  child).  It  also  shall  not  include 
any  child  with  respect  to  whom  there  is 
a  finding  of  good  cause  for  refusing  to 
cooperate  with  the  State  agency  in 
establishing  paternity,  or  for  whom  the 
appropriate  State  agency  determines  it 
is  against  the  best  interest  of  the  child 
to  pursue  paternity  issues. 

The  IV-D  paternity  establishment 
percentage  and  statewide  paternity 
establishment  percentage  definitions 
that  follow  are  contained  in  paragraphs 
(a)(l)(i)  and  (ii)  and  are  set  forth  in 
sections  452(g)(2)(A)  and  (B)  of  the  Act: 

I\'-D  Paternity  Establishment 
Percentage  means  the  ratio  that  the  total 
number  of  children  in  the  IV-D  caseload 
in  the  fiscal  year  (or.  at  the  option  of  the 
State,  as  of  the  end  of  the  fiscal  year) 
who  have  been  born  out-of-wedlock  and 
for  whom  paternity  has  been  established 
or  acknowledged,  bears  to  the  total 
number  of  children  in  the  IV-D  caseload 
as  of  the  end  of  the  preceding  fiscal  year 
who  were  born  out-of-wedlock.  The 
equation  to  compute  the  measure  is  as 
follows  (expressed  as  a  percent): 
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Total  #  of  Children  in  IV  -  D  Caseload  in  the  Fiscal  Year  or. 
at  the  option  ot  the  State,  as  ot  the  end  of  the  Fiscal  Year  who  were 
Bom  Out  -of-  Wedlock  with  Paternity  Established  or  .Acknowledged 
Tt)tal  tf  o\  Children  in  IV  -  D  Caseload  as  of  the  end  of  the  preceding 
Fiscal  ^'car  uho  were  Bom  Out  -  of  -  Wedlock 


Statewide  Paternity  Establishment 

Percentose  is  the  ratio  that  the  tDtai 
number  of  minor  children  who  hd\»' 
been  born  out-of-wedlock  and  for  whom 


paternity  has  been  established  or 
acknowledged  during  the  fiscal  year. 
bears  to  the  total  number  of  children 
horn  out-of-wedlock  during  the 


preceding  fiscal  year.  The  equation  to 
compute  the  measure  is  as  follows 
(expressed  as  a  percent); 


Total  #  .Minor  Children  who  have  been  Bom  Out  -  of  -  Wedlock  and  for 
Whom  Paternity  has  been  Fstablished  or  Acknowledged  During  the  Fiscal  Year 
Total  #  of  Children  Bom  Out  of  Wedlock  During  the  Preceding  Fiscal  Year 


The  second  performance  measure 
contained  in  §  305.2(a)(2),  Support 
Order  Performance  Level,  requires  a 


determination  of  whether  or  not  there  is 
a  support  order  for  each  case.  The 


equation  to  compute  the  measure  is  as 
follows  (expressed  as  a  percent): 


Number  o\  IV  -  D  Cases  with  Child  Support  Orders 
Total  Number  of  IV  -  D  Cases 


While  the  performance  measure  is 
defined  in  section  458,Mb)(Bl(B){il  of  the 
.\ct.  paragraph  (d)(2)  provides  guidanc  e 
as  to  which  orders  are  counted  for 
calculation  of  performance  measures. 

The  performance  measure  in 
paragraph  (a)(,3)  is  Current  (Collections 


Performance  Level.  It  measures  the 
amount  of  current  support  collected  as 
compared  to  the  total  amount  owed, 
tiurrent  support  is  money  applied  to 
current  support  obligations  and  does  not 
include  payment  plans  for  payment 
towards  arrears.  Voluntarv  collections 


must  be  included  in  both  the  numerator 
and  the  denominator.  This  measure  will 
be  computed  monthly  and  the  total  of 
all  months  reported  at  the  end  of  the 
year.  The  equation  to  compute  the 
measure  will  be  as  follows  (expressed  as 
a  percent): 


Total  Dollars  Collected  for  Current  Support  in  IV  -  D  Cases 
Total  Dollars  Owed  for  Current  Support  in  IV  -  D  Cases 


As  with  the  other  performance 
measures,  this  measure  derives  fnmi 
section  458.-\(b)(6)  of  the  Act.  Finallv.  as 
provided  under  section  458A(c)  of  the 
.•\ct,  support  collected  bv  one  .State  at 
the  request  of  anoUier  State  will  be 
treated  as  having  been  collected  in  full 
hv  both  States. 


.Section  458A(b)(6)(D){i)  of  the  Act 
sets  forth  the  arrearage  collection 
performance  level  included  in 
4}  305.2(a)(4)  Arrearage  Collection 
PertornHnne  Level  This  measure  will 
include  those  cases  where  all  of  the 
past-due  i  hild  support  was  disbursed  to 
the  familv,  or  all  of  the  past  due  child 
support  was  retained  by  the  State 


because  all  the  past  due  child  support 
was  assigned  to  the  State.  If  some  of  the 
past  due  child  support  was  assigned  to 
the  State  and  some  was  owed  to  the 
family,  only  those  cases  where  some  of 
the  support  actually  was  disbursed  to 
the  family  will  be  included.  The 
equation  to  compute  the  measure  will 
be  as  follows  (expressed  as  a  percent): 


Total  number  of  eligible  IV  -  D  ca.ses  paying  toward  arrears 
Total  number  of  IV  -  D  ca.ses  with  arrears  due 


This  measure,  unlike  the  current 
collections  measure,  counts  cases  with 
child  support  arrearage  collections, 
rather  than  the  percentage  of  arrearages 
collected. 


The  final  performance  measure, 
reflecting  .section  458A(b)(6)(E)(i)  of  the 
Act.  appears  at  paragraph  (a)(5)  Cost- 
Effectiveness  Performance  Level.  This 
measure  compares  the  total  amount  of 


IV-D  collections  for  the  fiscal  year  to 
the  total  amount  of  IV-D  expenditures 
the  fiscal  year.  The  equation  to  compute 
this  measure  is  as  follows  (expressed  as 
a  ratio): 


Total  IV  -  D  Dollars  Collected 
Total   IV  -  D  Dollars  Expended 
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This  indicator  provides  a  basic  cost- 
benefit  analysis  of  a  child  support 
enforcement  program.  As  provided 
under  section  458A(c)  of  the  Act, 
collections  by  one  State  at  the  request  of 
another  State  will  be  counted  as  having 
been  collected  in  full  by  both  States  and 
anv  amounts  expended  by  a  State  in 
carrying  out  a  special  project  under 
section  455(e)  of  the  Act  will  be 
excluded.  (Section  305.32  hsts  monies 
that  are  excluded  when  determining 
total  dollars  expended,  such  as  fees 
collected  from  individuals,  recovered 
costs  and  program  income.) 

Under  §  305.2(b),  as  specified  in 
section  458A(b)(5)  of  the  Act  for 
incentive  purposes,  the  five 
performance  measures  will  be  weighted 
in  the  following  manner.  Each  State  will 
earn  five  scores  based  on  performance 
on  each  of  the  five  measures.  The  first 
three  measures  (paternity  establishment, 
order  establishment,  and  current 
collections)  percentage  scores  earn  a 
maximum  of  100  percent  of  the 
collections  base  as  defined  in 
§  305.31(d).  The  last  two  measures 
(collections  on  arrears  and  cost- 
effectiveness)  earn  a  maximum  of  75 
percent  of  the  collections  base  as 
defined  in  §  305.31(d). 

The  weighting  provision  was 
recommended  by  State  and  Federal 
partners  and  included  in  the  Secretary' 's 
report  to  Congress  as  an  essential  aspect 
of  the  incentive  system,  placing  extra 
emphasis  on  getting  support  to  families 
each  and  every  month. 

Section  305.31     Amount  of  incentive 
payment. 

Under  paragraph  (a)  of  §  305.31 
(which  addresses  the  contents  of  section 
458A(b)  of  the  Act),  the  incentive 
pavment  for  a  State  for  a  fiscal  year  is 
equal  to  the  incentive  payment  pool  for 
the  fiscal  year,  multiplied  by  the  State 
incentive  payment  share  for  the  fiscal 
year.  As  specified  in  section  458A(b)(2) 
of  the  Act,  paragraph  (b)  defines  the 
incentive  pavment  pool  as: 

(1)  5422,000,000  for  fiscal  year  2000: 

(2)  $429,000,000  for  fiscal  year  2001; 

(3)  $450,000,000  for  fiscal  year  2002; 

(4)  $461,000,000  for  fiscal  year  2003; 

(5)  $454,000,000  for  fiscal  year  2004; 
(B)  $446,000,000  for  fiscal  year  2005: 

(7)  $458,000,000  for  fiscal  year  2006: 

(8)  $471,000,000  for  fiscal  year  2007: 

(9)  $483,000,000  for  fiscal  year  2008: 
and 

(10)  For  any  succeeding  fiscal  year, 
the  amount  of  the  incentive  payment 
pool  for  the  fiscal  year  that  precedes 
such  succeeding  fiscal  year  multiplied 
bv  the  percentage  (if  any)  by  which  the 
CPI  for  such  preceding  fiscal  year 
exceeds  the  CPI  for  the  second 


preceding  fiscal  year.  In  other  words,  for 
each  fiscal  year  following  fiscal  year 
2008,  the  incentive  payment  pool  will 
be  multiplied  by  the  percentage  increase 
in  the  CPI  between  the  two  preceding 
years.  For  example,  for  fiscal  year  2009. 
if  the  CPI  increases  by  1  percent 
between  fiscal  years  2007  and  2008. 
then  the  incentive  pool  for  fiscal  year 
2009  will  be  a  1  percent  increase  over 
the  $483,000,000  incentive  payment 
pool  for  fiscal  year  2008,  or 
$487,830,000. ' 

Paragraph  (c)  defines,  in  accordance 
with  section  458A(b)(3)  of  the  Act.  the 
State  incentive  payment  share  for  a 
fiscal  year  to  be  the  incentive  base 
amount  for  the  State  for  the  fiscal  year 
divided  by  the  sum  of  the  incentive  base 
amounts  for  all  of  the  States  for  the 
fiscal  year. 

Under  paragraph  (d),  a  State's 
maximum  incentive  base  amount  for  a 
fiscal  vear  is  the  combined  sum  of:  the 
State's  collections  base  for  the  fiscal 
year  for  each  of  the  paternity 
establishment,  support  order,  and 
current  collections  performance 
measures;  and  75  percent  of  the  State's 
collections  base  for  the  fiscal  year  for 
the  arrearage  payment  and  cost- 
effectiveness  performance  measures. 
This  is  specified  in  section  458A(b)(5)  of 
the  Act. 

Under  paragraph  (e).  a  State's 
maximum  incentive  base  amount  for  a 
fiscal  year  is  zero,  unless  a  Federal  audit 
performed  under  §  305.60  (described 
later  in  this  preamble)  determines  that 
the  data  which  the  State  submitted  for 
the  fiscal  year  and  which  will  be  used 
to  determine  the  performance  levels 
involved  are  complete  and  reliable.  This 
provision  is  required  bv  section 
458A(b)(5)(B)  of  the  Act.  It  is  essential 
to  ensure  the  integrity  of  the  incentive 
system  and  the  timeliness  of  the 
determinations.  States  are  accountable 
for  providing  reliable  data  on  a  timely 
basis  or  they  receive  no  incentixes.  This 
determination  will  be  made  using  data 
submitted  no  later  than  the  end  of  the 
first  quarter  of  the  next  fiscal  year  (i.e. 
December  31).  This  deadline  is  needed 
so  each  State's  data  can  be  audited 
promptly  during  the  first  part  of  the 
following  vear  to  determine  reliability 
and  completeness.  Allowing  updates, 
corrections,  and  adjustments  during  that 
period  would  impede  our  ability  to 
make  finffl  incentive  determinations, 
and  would  result  in  continuing 
adjustment  of  the  amount  of  the 
incentives  payable  to  all  States. 

Finally,  under  paragraph  (f).  a  State's 
collections  base  for  a  fiscal  ye.ar.  as 
provided  in  section  458A(bj(5)(C)  of  the 
Act,  is  equal  to:  2  times  the  sum  of  the 
total  amount  of  support  collected  for 


Current  Assistance  cases  plus  two  tiiiies 
the  total  amount  of  support  collected  in 
Former  Assistance  cases,  plus  the  total 
amount  of  support  collected  in  all  other 
cases  during  the  fiscal  year,  that  is: 
2  (Current  .Assistance  collertions  +  Former 
.Assistance  collections)  +  all  (jther 
collections. 

This  double-weighting  of  collections 
in  Current  Assistance  and  Former 
Assistance  cases  when  calculating  the 
collection  base  is  another  key 
component  of  the  new  incentives 
system.  As  with  the  emphasis  placed  on 
the  current  collections  performance 
measure  to  ensure  consistent  and  timely 
support  to  families,  the  calculation  of 
the  State's  collection  base  also 
emphasizes  the  goal  of  helping  families 
become  and  remain  self-sufficient. 
Under  the  current  incentive  system. 
States  lose  incentives  when  families 
leave  the  State  assistance  rolls  because 
collections  in  non-assistance  cases  are 
capped  at  115  percent  of  collections  in 
assistance  cases.  However,  under 
section  458A  of  the  Act  and  these 
regulations,  collections  in  Former 
Assistance  cases,  as  well  as  collections 
in  Current  Assistance  cases  will  count 
double,  while  collections  in  all  other 
cases  (often  seen  as  requiring  less  work 
by  IV-D  programs)  will  only  be  counted 
once.  We  note  that  Current  Assistance 
cases  do  not  include  cases  in  whic:h 
assistance  is  paid  under  a  Tribal  TA.NF 
program  because  the  statutory  language 
covers  only  cases  where  an  assignment 
to  the  State  is  required  by  the  Act. 
Tribal  TANF  cases  have  no  such 
required  assignment  to  the  State.  Tribal 
TANF  cases  will  be  included  in  Former 
Assistance  cases  to  the  extent  that  the 
individuals  formerly  were  required  to 
assign  support  rights  to  the  State 

Section  305.32     Requirements 
applicable  to  calculations 

Section  305.32  establishes  certain 
special  provisions  applicable  to 
calculating  the  amount  of  incentives 
.ind  penalties  Some  are  derived  from 
current  incentive  rules  and  practice  and 
some  are  based  on  explicit  rules  m 
section  458A  of  the  Act.  Thev  are  also 
applied  to  penalty  calculations  because 
we  are  using  the  same  measures.  Under 
this  section  the  following  conditions 
apply: 

Section  305.32(a)  specifies  that  each 
measure  will  be  based  on  data  relating 
to  the  Federal  fiscal  vear  (FY).  The 
Federal  fiscal  year  runs  from  October  l.st 
of  (me  vear  through  September  30th  of 
the  following  year.  This  is  consistent 
with  current  practice  and  reference  to 
the  fiscal  year  in  section  458A  of  the 
Act. 
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Section  302  32(b)  specifies  that  only 
collections  disbursed  or  retained,  as 
applicable,  and  only  those  expenditures 
made  by  the  State,  in  the  fiscal  vear  will 
be  used  to  determine  the  incentive 
payment  payable  for  that  fiscal  yt>ar 
This  is  consistent  with  the  wa\ 
collections  have  always  been  counted 
on  Federal  reporting  forms 

Section  30.5.32(c)  specifies  that 
support  collected  by  one  State  at  the 
request  of  another  State  will  be  treated 
as  having  been  collected  in  full  bv  each 
State.  Required  by  section  458A{c)  of 
the  Act.  this  maintains  the  same 
practice  that  exists  under  the  c:urrent 
incentive  system  under  section  458  of 
the  Act  for  the  new  incentive  system. 

Section  305.32(d)  specifies  that 
amounts  expended  by  the  State  in 
carrying  out  a  special  project  under 
section  455(e)  of  the  Act  will  he 
excluded  from  the  State's  total  I\-[) 
dollars  expended  in  computing 
incentive  payments.  This  implements 
section  458A(c)  of  the  Act,  and  also 
appears  in  section  458  of  the  Act. 

Section  305.32(e)  specifies  that  fees 
paid  by  individuals,  recovered  costs, 
and  program  income,  such  as  interest 
earned  on  collections,  will  be  deducted 
from  total  IV-D  dollars  expended  This 
is  consistent  with  §  304.12(b)(4)(iii) 
which  is  applicable  to  the  current 
incentive  system  under  section  458  and 
the  requirement  under  §  304.50  that 
States  exclude  from  quarterly 
expenditure  claims  an  amount  equal  to 
all  fees,  interest  and  other  income 
earned  from  services  provided  under  the 
State  IV-D  plan. 

Section  305.32(f)  specifies  that  States 
are  required  to  submit  data  used  to 
determine  incentives  following 
instructions  and  formats  required  bv 
HHS  and  on  Office  of  Management  and 
Budget  (OMB)  approved  reporting 
instruments,  and  sets  December  31st  ot 
each  calendar  vear  as  the  final  deadline 
for  the  submittal  of  State  data  for  a  fiscal 
year.  It  includes  any  necessary  data 
from  the  previous  fiscal  vear  needed  tn 
calculate  the  paternity  establishment 
percentage  or  any  improvements  over 
that  fiscal  year's  performance  necessary 
to  earn  incentives  or  avoid  penalties  for 
the  current  fiscal  year.  This  is  consistent 
with  the  requirement  in  *?  302.15  under 
which  States  must  maintain  statistical, 
fiscal  and  other  records  necessar\  for 
reporting  and  acct)untability  required  h\ 
the  Secretary  and  make  such  reports  in 
the  form  and  containing  information  the 
Secretary  requires  Data  submitted  as  nf 
December  31st  will  be  used  to 
determine  the  States  performance  for 
the  prior  fiscal  year  and  the  amount  of 
incentive  payments  due  the  States   We 
encourage  States  to  have  the  capacity  to 


make  reports  (eg.,  year-to-date,  previous  TABLE  1. — USE  THIS  TABLE  TO  DETER- 

quarter)  available  before  the  end  of  the  MINE   THE   MAXIMUM   INCENTIVE   LEV- 

reporting  year  so  that  we  may  conduct  ^LS  FOR  THE  PATERNITY  ESTABLISH- 

audits  to  determine  data  rehabihty  and  f^^^j    ^^^    SUPPORT    ORDER     PER- 

completeness  earlier.  By  doing  so  States  pqrviaNCE  MEASURES. 

will  maximize  their  opportunitv  to 

correct  any  deficiencies  before  the  end  "  '^^  Paternity  Establishment  or  Support 

r»i            "                            .1       ^  I.    ^v.  Order  Pertormance  Level  Is: 
01  the  reporting  year  or,  at  least,  by  the 

end  of  the  suc:ceeding  fiscal  year  which 

the  statute  allows  for  the  State  to  take  At  least: 

corrective  action  .  A  cut-off  point  is  (percent) 


necessary  for  us  to  make  the  required 

perf()rmani:e  determinations  and  ~ 

calculations  on  a  timely  basis.  ^g 

Section  J()5  J.i     Dftermination  of  ^8 
upplicdblf  prrvenUigfs  based  on 

pt^rtorrnancr  levels.  __ 

This  section  sets  forth  the  explicit  ^ 

requirtmients  in  section  458A(b)(6)  of  ^p 

the  .Act  for  determining  the  applicable  j^ 

p(>r(  entages  used  to  calculate  incentives  70 

based  on  a  State's  performance  levels  in  69 

the  five  performance  measures.  68 

67 

Pdtt'mitv  Establishment  Percentage  55 

65 

Under  paragraph  (a),  a  State's  g^ 

paternity  establishment  performance  63 

le\el  for  a  fiscal  year  will  be,  at  the  62 

option  of  the  State,  the  IV-D  paternity  61 

establishment  percentage  or  the  60 

Statewide  paternity  establishment  ^^ 

percentage  determined  under  §  305.2  of  fz 

this  part.  The  applicable  percentage  for  „ 

each  level  of  a  State's  paternity  55 

establishment  performance  is  set  forth  54 

in  table  1,  except  as  provided  in  53 

paragraph  (b).  52 

Under  paragraph  (b).  if  the  State's  j. 

paternity  establishment  performance  q 

level  for  a  fiscal  year  is  less  than  50  

percent,  but  exceeds  its  paternity 
establishment  performance  level  for  the 
immediately  preceding  fiscal  year  by  at 
least  10  percentage  points,  then  the 
State's  applicable  percentage  for  the 
paternity  establishment  performance 
level  is  50  perctmt. 

Support  Order 


I  'nder  [laragraph  (c),  a  State's  support 
order  performance  level  for  a  fiscal  vear 
is  the  percentage  of  the  total  number  of 
IV-D  cases  where  there  is  a  support 
order  determined  under  §  305.2  and 
i«  .U)5  .!2.  The  applicable  percentage  for 
each  level  of  a  State's  support  order 
performance  can  be  found  on  table  1, 
except  as  provided  in  paragrapij  (d). 

Under  paragraph  (d).  if  the  State's 
support  order  performance  level  for  a 
fiscal  \ear  is  less  than  50  percent,  but 
exceeds  the  State's  support  order 
performance  level  for  the  immediately 
preceding  fiscal  year  by  at  least  5 
percentage  points,  then  the  .State's 
applicablti  percentage  is  50  percent. 


But  less 
than' 

The  appli- 
cable per- 

(percent) 

centage 
is: 

100 

80 

98 

79 

96 

78 

94 

77 

92 

.  76 

90 

75 

88 

74 

86 

73 

84 

72 

82 

71 

80 

70 

79 

69 

78 

68 

77 

67 

76 

66 

75 

65 

74 

64 

73 

63 

72 

62 

71 

61 

70 

60 

69 

59 

68 

58 

67 

57 

66 

56 

65 

55 

64 

54 

63 

53 

62 

52 

61 

51 

60 

50 

0 

Current  Support  Collections 

Under  paragraph  (e),  a  State's  current 
collections  performance  level  for  a  fiscal 
year  is  equal  to  the  total  amount  of 
current  support  collected  during  the 
fiscal  year  divided  by  the  total  amount 
of  current  support  owed  during  the 
fiscal  year  in  all  IV-D  cases,  as 
determined  under  §§  305.2  and  305.32. 
The  applicable  percentage  with  respect 
to  a  State's  current  collections 
performance  level  can  be  found  on  table 
2,  except  as  provided  in  paragraph  (f). 

Under  paragraph  (f),  if  the  State's 
current  collections  performance  level 
for  a  fiscal  year  is  less  than  40  percent 
but  exceeds  the  current  collections 
performance  level  of  the  State  for  the 
immediately  preceding  fiscal  year  by  at 
least  5  percentage  points,  then  the 
State's  applicable  percentage  is  50 
percent. 

Arrearage  Collections 

Under  paragraph  (g).  a  State's 
arrearage  collections  performance  level 
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for  a  fiscal  year  is  equal  to  the  total 
number  of  eligible  IV-D  cases  in  which 
payments  of  past-due  child  support 
were  received  and  disbursed  during  the 
fiscal  year,  divided  by  the  total  number 
of  IV-D  cases  in  which  there  was  past- 
due  child  support  owed,  as  determined 
under  §§  305.2  and  305.32.  The 
applicable  percentage  with  respect  to  a 
State's  arrearage  collections 
performance  level  can  be  found  on  table 
2,  except  as  provided  in  paragraph  (h). 

Under  paragraph  (h),  if  the  State's 
arrearage  collections  performance  level 
for  a  fiscal  year  is  less  than  40  percent 
but  exceeds  the  arreeirage  collections 
performance  level  for  the  immediately 
preceding  fiscal  year  by  at  least  5 
percentage  points,  then  the  State's 
applicable  percentage  is  50  percent. 

TABLE  2.— If  THE  CURRENT  COLLEC- 
TIONS OR  ARREARAGE  COLLECTIONS 
PERFORMANCE  LEVEL  IS: 

(Use  this  table  to  determine  the  maximum  in- 
centive levels  for  the  current  and  an-earage 
support  collections  performance  measures.) 


Table  2.— If  the  Current  Collec- 
tions OR  Arrearage  Collections 
Performance  Level  Is:— Contin- 
ued 

(Use  this  table  to  determine  the  maximum  in- 
centive levels  for  the  current  and  arrearage 
support  collections  pertormance  measures.) 


At  least: 

But  less 

than: 
(percent) 

The  appli- 
cable per- 

(percent) 

centage 
Is 

80  

100 

79  

80 

98 

78  

79 

96 

77  

78 

94 

76  

77 

92 

75  

76 

90 

74  

75 

88 

73  

74 

86 

72  

73 

84 

71  

72 

82 

70  

71 

80 

69  

70 

79 

68  

69 

78 

67  

68 

77 

66  

67 

76 

65  

66 

75 

64  

65 

74 

63  

64 

73 

62  

63 

72 

61  

62 

71 

60  

61 

70 

59  

60 

69 

58  

59 

68 

57  

58 

67 

56  

57 

66 

55  

56 

65 

54  

55 

64 

At  least: 
(percent) 


But  less 

than: 
(percent) 


The  appli- 
cable per- 
centage 
is 


53  

54 

63 

52  

53 

62 

51  

52 

61 

50  

51 

60 

49  

50 

59 

48  

49 

58 

47  

48 

57 

46  

47 

56 

45  

46 

55 

44  

45 

54 

43  

55 

53 

42  

43 

52 

41  

42 

51 

40  

41 

50 

0  

40 

0 

Under  paragraph  (i),  a  State's  cost- 
effectiveness  performance  level  for  a 
fiscal  year  is  equal  to  the  total  amount 
of  rV-D  support  collected  and  disbursed 
or  retained,  as  applicable  during  the 
fiscal  year,  divided  by  the  total  amount 
expended  during  the  fiscal  year,  as 
determined  under  §§  305.2  and  305.32. 
The  applicable  percentage  with  respect 
to  a  State's  cost-effectiveness 
performance  level  can  be  found  on  table 
3. 

Table   3.— If  the   Cost-Effective- 
ness Performance  Level  Is: 

(Use  this  table  to  determine  the  maximum  in- 
centive level  for  the  cost-effectiveness  per- 
tormance measure  ) 


At  least: 


But  less 
than: 


The 
applicable 
(percent) 


5.00 
4.50 
4.00 
3.50 
3.00 
2.50 
2.00 
0.00 


4.99 
4.50 
4.00 
3.50 
3.00 
2.50 
2.00 


100 
90 
80 
70 
60 
50 
40 
0 


Because  of  the  complexity  of  the 
incentives  formula  set  forth  in  section 
458A  of  the  Act  and  implemented  by 
these  regulations,  we  have  included  an 
example  of  how  the  system  will  work  in 
a  particular  year  for  State  A: 

Let's  make  the  following  assumptions 
regarding  State  A  (See  table  A): 

•  State  A's  paternity  performance 
level  is  54  percent,  making  its 
applicable  percent  64  percent  (see  table 
1) 

•  State  A's  order  establishment 
performance  level  is  79  percent,  making 
its  applicable  percent  98  percent  (see 
table  1) 

•  State  A's  current  support 
collections  performance  level  is  41 
percent,  making  its  applicable  percent 
51  percent  (see  table  2) 

•  State  A's  arrearage  support 
collections  performance  level  is  40 
percent,  making  its  applicable  percent 
50  percent  (see  table  2) 

•  State  A's  cost-effectiveness  ratio  is 
3.00,  making  its  applicable  percent  60 
percent  (see  table  3) 

•  State  A's  collections  base  is  S50 
million  (determined  by  2  times  the 
collections  for  Current  Assistance  and 
Former  Assistance  cases  plus 
collections  for  other  cases) 

•  The  maximum  incentive  is: 

— $32  million  collections  base  for 
paternity  (S50  mil.  times  0.64),  plus 

— S49  million  collections  base  for  orders 
($50  mil.  times  0.98).  plus 

— $25.5  million  collections  base  for 

current  collections  ($50  mil.  times 

0.51),  plus 
— $18.8  million  collections  base  for 

arrearage  collections  ($50  million 

times  0.75  times  0.50)  plus 

— $22.5  million  collections  base  for 
cost-effectiveness  ($50  million  times 
0.75  times  0.60)  equals 

— Resulting  in  a  maximum  incentive 
base  amount  of  $147.8  million  for 
State  A. 


Table  A 


Measure 


State  As  pertormance  level 


Applicable 

percent 

based  on 

performance 

(percent) 


Weight 


State  As  collection  base 
(assumed  to  be  S50  0  million) 


Paternity  establishment 54% 

Order  establishment I  79% 


64 
98 


1.00 
1  00 


S32  0  million 
S49  0  million. 
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Table  A — Continued 


Measure 


Current  collections  

Arrearage  collections  

Cost-effectiveness 

State  As  maximum  incentive  base  amount 


State  As  performance  level 


Applicable 

percent 

based  on 

performance 

(percent) 


Weight 


State  As  collection  base 
(assumed  to  be  S50.0  million) 


41% 

40%  

S3  00  


51 
50 
60 


1.00    S25. 5  million. 

0.75     $18.8  million. 

0  75     $22.5  million. 

S147.8  million 


•  We  must  now  make  some 
assumptions  regarding  the  other  States. 
Let's  assume  that  there  are  only  two 
other  States  in  our  countr\' — and  the 
maximum  incentive  base  amount  is  SH4 
million  for  State  B  and  S50  million  for 
State  C  making  the  total  maximum 
incentive  base  amount  S281.8  million 
for  all  three  States  (See  table  B) 

•  We  must  now  determine  what  State 
A's  share  of  the  S281 .8  million  is.  It  is 
52  percent  (S147.8  divided  by  S281.8) 

Table  B 


Incen- 

tive 

Max- 

States 

pay- 

imum in- 

share 

ment 

State 

centive 

of 

$422 

base 

S281  8 

amounts 

million 

million 
(in  mil- 
lions) 

A 

$147  8 

0  52 

$219  4 

B 

840 

030 

126  6 

C  

500 

281  8 

0  18 

1  00 

760 

Totals 

422  0 

•  Let  us  assume  the  incentive 
payment  pool  for  th»!  FY  is  S422 
million. 

•  Since  State  A"s  share  is  0.52,  this 
State  has  earned  52  percent  of  the  S422 
million  incentive  payment  pool  that 
Congress  is  allowing,  or  $219  4  (S422 
mil.  times  0,52)  million  incentive 
payment  for  this  particular  fiscal  vear. 

Section  305.34     Payment  of  Incentives 

Section  458A(d)  of  the  Act  includes 
administrative  provisions  for  estimating 
and  paying  incentives.  Section  305.34 
implements  those  provisions  Under 
paragraph  (a),  each  State  must  claim/ 
include  one-fourth  of  its  estimated 
annual  incentive  payment  on  each  of  its 
four  quarterly  expenditure  reports  for  a 
fiscal  year.  VVhen  combined  with  the 
other  amounts  reported  on  each  of  the 
State's  four  quarterlv  expenditure 
reports,  the  portion  of  the  annual 
estimated  incentive  payment  as  reported 
each  quarter  will  be  included  in  the 
calculation  of  the  next  quarterly  grant 


awarded  to  the  State  under  title  IV-D  of 
the  Act. 

Under  paragraph  (b).  following  the 
end  of  each  fiscal  year,  HHS  will 
calculate  the  State's  annual  incentive 
payment,  using  the  actual  collection  and 
e.xpenditure  data  and  the  performance 
data  submitted  by  the  State  and  other 
States  for  that  fiscal  year.  To  determine 
the  final  incentive  amounts,  OCSE  will 
first  audit  State-reported  data  submitted 
by  December  31.  or  if  a  data  reliability 
audit  has  already  been  performed 
during  that  fiscal  year,  OCSE  will 
confirm  that  no  system's  or  other 
changes  have  occurred  in  the  interim 
which  may  have  affected  the  data 
reliability.  A  determination  of  reliability 
will  be  made.  Because  data  reliability 
audits  may  have  to  be  conducted  for 
some  States  which  did  not  take 
advantage  of  the  opportunity  for  such 
audits  to  be  conducted  during  the 
performanc;e  year,  final  calculation  of 
the  State's  incentive  award  will  be  made 
in  August  using  actual  data  and 
performance  levels  of  the  State  and 
other  States,  factoring  in  any 
determinations  of  incomplete  or 
unreliable  data  as  provided  in  paragraph 
(c).  Based  on  this  calculation,  a  positive 
or  negative  grant  will  be  awarded  to 
each  State  under  title  IV-D  of  the  Act  to 
reconcile  the  actual  annual  incentive 
payment  that  for  a  fiscal  year  with  the 
incentive  payment  estimated  by  the 
State  during  that  year.  We  are 
encouraging  states  to  be  conservative  in 
their  estimates  during  the  phase-in  years 
for  the  new  incentive  svstem.  This  will 
decrease  the  likelihood  that  HHS  will 
have  to  make  large  negative 
adjustments. 

Under  paragraph  (c),  payment  of 
incentives  is  contingent  on  a  State's  data 
being  determined  reliable  data  bv 
Federal  auditors,  consistent  with  the 
requirement  for  complete  and  reliable 
data  set  forth  in  section  458A(b)(5)(B)  of 
the  Act. 

Section  305.35     Reinvestment 

Section  458A(f)  of  the  Act  requires  a 
State  to  use  incentive  payments  to 
supplement  and  not  supplant  other 
funds  used  bv  the  State  in  its  IV-D 


program,  or  otherwise  with  approval  of 
the  Secretary'.  Under  §  305.35,  which 
implements  this  requirement,  paragraph 
(a)  requires  a  State  to  expend  the  full 
amount  of  incentive  payments  received 
under  the  FV-D  program  to  supplement, 
and  not  supplant  other  funds  used  by 
the  States  to  cany  out  IV-D  program 
activities:  or  funds  for  other  activities 
approved  by  the  Secretarv'  which  may 
contribute  to  improving  the 
effectiveness  or  efficiency  of  the  State's 
IV-D  program,  including  cost-effective 
contracts  with  local  agencies,  whether 
or  not  the  expenditures  for  the  activity 
are  eligible  for  reimbursement  under 
title  IV-D  of  the  Act. 

Under  paragraph  (b).  in  those  States 
in  which  incentive  payments  are  passed 
through  to  political  subdivisions  or 
localities,  in  accordance  with  section 
454(22)  of  the  Act  and  §  302.55,  such 
payments  must  be  used  in  accordance 
with  this  section. 

Under  paragraph  (c).  State  IV-D 
expenditures  may  not  be  reduced  as  a 
result  of  the  receipt  and  reinvestment  of 
incentive  payments. 

In  order  to  determine  if  incentive 
payments  are  used  to  supplement  rather 
than  supplant  other  amounts  used  bv 
the  State  to  fund  the  IV-D  program,  a 
base  year  level  of  program  expenditures 
is  necessarv'.  Therefore,  under  paragraph 
(d),  a  base  amount  will  be  determined 
by  subtracting  the  amount  of  actual 
incentives  paid  to  the  State  which  was 
reinvested  in  the  IV-D  program  for 
fiscal  year  1998  from  the  total  amount 
expended  by  the  State  in  the  IV-D 
program  during  the  same  period.  The 
rule  also  allows  States,  in  the 
alternative,  to  use  the  average  of  the 
previous  three  fiscal  years  (1996.  1997, 
and  1998)  as  a  base  amount.  This  base 
amount  of  State  spending  will  have  to 
be  maintained  in  future  vears.  Incentive 
payments  under  this  part  are  to  be  used 
in  addition  to,  and  not  in  lieu  of,  the 
base  amount. 

We  selected  fiscal  year  1998  rather 
than  fiscal  year  1999  because  we  believe 
that  the  total  for  fiscal  year  1999  may 
not  be  available  until  some  time  in  fiscal 
year  2000  and  we  want  States  to  know 
what  their  base  amount  that  must  be 


maintained  is  in  advance  of  receiving 
any  incentive  payments  "under  section 
458A.  Additionally,  we  allow  the  States 
the  alternative  of  computing  a  3-year 
average.  We  used  this  alternative 
because  we  believe  it  might  more 
closely  approximate  the  amount  a  State 
has  been  spending  on  its  IV-D  program 
and  will  not  give  undue  weight  to  any 
extraordinary  or  non-recurring 
expenditiues  that  the  State  may  have 
made  in  fiscal  year  1998. 

Based  on  comments  from  the 
proposed  regulation,  we  eliminated  the 
proposed  examples  under  paragraph  (e) 
and  revised  the  language  in  paragraph 
(d)  to  clarify  when  incentive  payments 
would  be  subtracted  from  FY  1998 
expenditures.  Most  commenters  found 
that  the  examples  added  an  element  of 
confusion  to  the  base  year  calculation. 

Under  paragraph  (f),  that  has  been 
redesignated  as  the  new  paragraph  (e), 
requests  for  approval  of  expending 
incentives  on  activities  not  currently 
eligible  for  funding  under  the  IV-D 
program,  but  which  would  benefit  the 
IV-D  program  (e.g.,  work  programs  for 
noncustodial  parents),  must  be 
submitted  in  accordance  with 
instructions  issued  by  the 
Commissioner  of  the  Office  of  Child 
Support  Enforcement.  We  will  develop 
and  disseminate  by  Action  Transmittal 
instructions  for  States  seeking  approval 
to  expend  incentives  on  activities  that 
would  benefit  the  IV-D  program. 

Section  305.36    Incentive  Phase-In 

Section  201(b)  of  the  Child  Support 
Performance  and  Incentive  Act  of  1998 
establishes  a  transition  period  which 
phases  in  the  new  incentives  system 
under  section  458A  of  the  Act.  Under 
§  305.36,  the  incentive  system  under 
part  305  will  be  phased-in  over  a  three- 
year  period  during  which  both  the 
current  system  and  the  new  system  will 
be  used  to  determine  the  amount  a  State 
will  receive.  For  fiscal  year  2000,  a  State 
will  receive  two-thirds  of  what  it  would 
have  received  imder  the  incentive 
formula  set  forth  in  §  304,12.  and  one- 
third  of  what  it  would  have  received 
under  the  formula  set  forth  under  part 
305.  In  fiscal  year  2001,  a  State  would 
receive  one-third  of  what  it  would  have 
received  under  the  incentive  formula  set 
forth  under  §  304.12  and  two-thirds  of 
what  it  would  have  received  imder  the 
formula  under  part  305.  In  fiscal  year 
2002,  the  formula  set  forth  under  part 
305  will  be  fully  implemented  and  will 
be  used  to  determine  all  incentive 
amoimts. 


V.  Description  of  Regulatory 
ProTisions — ^Penalties  and  Audit 

Former  Audit  and  Penalty  Process 

In  implementing  the  former 
requirement  at  section  452(aK4)  of  the 
Act.  the  former  regulations  at  part  305 
required  HHS  to  conduct  an  audit  at 
least  once  every  three  years,  to  evaluate 
the  effectiveness  of  each  State's  program 
in  carrying  out  the  purposes  of  title  IV- 
D  of  the  Act  and  to  determine  that  the 
program  met  the  title  IV-D 
requirements.  These  audits  were  the 
sole  basis  for  imposing  a  penaltj'  under 
former  section  403(h)  of  the  Act. 

The  audits  were  a  comprehensive 
review  of  all  program  requirements.  A 
penalty  was  assessed  in  accordance 
with  section  403(a)  of  the  Act  when  the 
State  failed  the  audit,  but  it  was 
suspended  during  the  period  the  State 
was  under  a  corrective  action  plan.  If 
the  State  passed  the  follow-up  review, 
the  penalty  was  not  applied.  In 
addition,  HHS  then  conducted  the 
comprehensive  audit  on  an  annual  basis 
in  the  case  of  a  State  that  was  subject 
to  a  penalty.  For  a  State  operating  under 
a  corrective  action  plan,  the  review  at 
the  end  of  the  corrective  action  period 
covered  only  the  criteria  specified  in  the 
notice  of  non-compliance. 

Part  305  of  the  regulations  was 
removed  as  part  of  an  omnibus  clean-up 
regulation  designed  to  conform  existing 
program  regulations  to  mandatory 
changes  made  by  PRWORA  and 
subsequent  laws.  Since  PRWORA  and 
Pub.  L.  105-200  significanUy  changed 
the  audit  and  penalty  provisions  of  the 
statute,  we  removed  all  of  part  305.  The 
clean-up  regulation  was  published 
February  9,  1999  (64  FR  6237).  We 
include  this  summary  of  the  former 
Federal  process,  however,  because 
under  the  revised  audit  and  penalty 
provisions  in  sections  409(a)(8)  and  452 
(a)(4)  and  (g)  of  the  Act.  the  Secretar\'  is 
required  to  assess  a  penalty  if  a  State 
rV-D  program  is  determined  not  to  be  in 
substantial  compliance  with  IV-D 
requirements.  As  explained  in  greater 
detail  later  in  this  preamble,  the  process 
for  making  such  a  determination  is 
based  largely  on  the  former  audit  and 
penalty  standards  and  procedures. 

Nevi^  Audit  and  Penalty-  Process 

Under  section  409(a)(8)  of  the  Act.  if 
based  on  the  data  submitted  by  the  State 
for  a  review,  the  State  program  fails  to 
achieve  the  paternity  establishment  or 
other  performance  standards  set  by  the 
Secretary;  or  if  an  audit  finds  that  the 
State  data  is  incomplete  or  uru-eliable:  or 
if  the  State  failed  to  substantially 
comply  with  one  or  more  IV-D 
requirements,  and  the  State  fails  to 


correct  the  deficiencies  in  the 
succeeding  fiscal  year  following  the 
performance  year,  then  the  amounts 
otherwise  payable  to  the  State  under 
title  rV-A  will  be  reduced.  However 
under  section  409(a)(8)(C)  of  the  Act.  a 
State  will  be  determined  to  be  in 
substantial  compliance  with  IV-D 
requirements  if  the  Secretary-  determines 
that  the  noncompliance  is  of  a  technical 
natiu-e  which  does  not  adversely  affect 
the  performance  of  the  State's  IV-D 
program,  or  will  be  determined  to  have 
submitted  accurate  data  where  the 
incompleteness  or  unreliability  of  the 
data  is  of  a  technical  nature  which  does 
not  affect  the  determination  of  the 
State's  performance  on  the  performance 
standards. 

In  these  regulations,  we  have  relied 
heavily  on  the  well-established,  tested 
and  experienced  Federal  audit  process, 
which  was  used  for  penalties  assessed 
under  the  former  section  403(h)  of  the 
Act  and  former  part  305.  to  establish  the 
new  audit  regulations.  In  fact,  much  of 
our  language  governing  the  audit 
process  is  taken  almost  verbatim  from 
former  part  305,  particularly  in  sections 
dealing  with  the  audit  process.  State 
responsibilities,  definition  of  substantial 
compliance,  and  notice  and  assessment 
of  the  penalty. 

Section  305.40     Penalty  Performance 
Measures  and  Levels 

Section  305.40  establishes  the 
performance  measures  to  be  used  to 
determine  whether  a  State  IV-D 
program  is  performing  adequately  to 
avoid  a  financial  penaltv  under  section 
409(a)(8)(A)(i){I)  of  the  Act.  As 
discussed  earlier  in  this  preamble, 
under  paragraph  (a),  there  are  three 
performance  measures  for  which  States 
have  to  achieve  certain  levels  of 
performance  in  order  to  avoid  being 
penalized  for  poor  performance.  These 
measures  are  paternity  establishment, 
support  order  establishment,  and 
current  collections  as  set  forth  in  §  305.2 
of  these  regulations. 

The  levels  of  performance  that 
determine  whether  or  not  a  State  is 
subject  to  a  penalty  were  established 
based  on  analysis  of  historical  statistical 
and  financial  program  data  submitted  by 
States.  This  program  data  was  used  to 
set  the  expected  levels  of  performance 
and  improvements,  which  are  based  on 
past  State  performance  and  reasonable 
expectations  of  improved  performance. 
The  expectations  of  performance  in  this 
rule  were  set  taking  into  consideration 
State  concerns,  prior  work  done  by  State 
and  Federal  partners  to  develop  the 
incentive  system,  and  consultations 
with  State  partners  about  what 


82188      Federal  Register/ Vol.  65,  No.  249/ Wednesday.  December  27,  2000 /Rules  and  Regulations 


constituted  reasonable  performance 
levels  supported  by  historical  data. 

The  measures  and  levels  of 
performance  are: 

(1)  The  paternity  establishment 
percentage  which  is  required  under 
section  452(g)  of  the  Art  for  penalty 


purposes.  States  have  the  option  of 
using  either  the  IV-D  paternity 
establishment  percentage  or  the 
statewide  paternity  establishment 
percentage  defined  in  §  305.2.  Table  4 
shows  at  which  lt!vel  of  performance  the 
State  is  subject  to  a  penalty  under  the 


paternity  establishment  measure.  For 
example,  if  State  A  earned  a  paternity 
establishment  percent  of  34  percent  and 
only  improved  by  3  percentage  points 
over  the  previous  fiscal  year,  then  State 
A  is  subject  to  a  penalty  of  1-2  percent 
of  TANF  funds,  for  the  first  finding. 


Table  4,— Statutory  Penalty  Performance  Standards  for  Paternity  Establishj^ent 

(Use  this  table  to  determine  the  level  of  pedormance  tor  the  paternity  establishment  measure  that  will  incur  a  penalty  ) 


PEP 

Increase  required  over  previous 
year's  PEP 

Penalty  FOR  FIRST  FAILURE  If  increase  not  met 

90°'o  or  more 

None  .... 

2%  

3%  

4%  

5%  

6%  

.1., 

No  penalty 
1-2°o  TANF  funds 
1-2°o  TANF  funds 
1-2°o  TANF  funds. 
1-2°o  TANF  funds. 
1-2°o  TANF  funds. 

75%  to  89°=    

50%  to  74%    

45%  to  49%  

40%  to  44%  

39°'o  or  less  

(2)  The  support  order  establishment  performance  measure  to  be  used  for  penalty  purposes  is  the  measure  defined 
in  §305.2.  For  purposes  of  the  penalty  with  respect  to  this  measure,  there  is  a  threshold  of  40  percent,  below  which 
a  State  is  penalized  unless  an  increase  of  5  percent  over  the  previous  year  is  achieved — which  will  also  qualif\'  it 
for  an  incentive.  Performance  in  the  40  percent  to  49  percent  range  with  no  significant  increase  will  not  be  penalized, 
but  neither  will  it  qualifv-  for  an  incentive  payment.  Table  5  shows  at  which  level  of  performance  a  State  will  incur 
a  penalty  under  the  order  establishment  measure. 

Table  5.— Performance  Standards  for  Order  Establishment 

(Use  this  table  to  determine  the  level  of  performance  for  the  order  establishment  measure  that  will  Incur  a  penalty.) 


Performance  level 


Increase  over  previous  year 


Incentive/Penalty 


50°o  or  more  „ ]  no  increase  over  previous  year  required 


40°o  to  49% 


Incentive/No  Penalty. 


Less  than  40% 


w  5°o  increase  over  previous  year  Incentive/No  Penalty. 

w  out  5°o  increase    No  Incentive/No  Penalty. 

w  5°o  increase  over  previous  year    Incentive/No  Penalty 


w.'out  5°o  increase 


No  Incentive/Penalty  equal  to  1-2%  of  TANF  funds 
for  the  first  failure.  2-3%  for  second  failure,  and 
so  forth,  up  to  a  maximum  of  5%  of  TANF  funds. 


(3)  For  the  current  collections  performance  measure,  there  is  a  threshold  of  35  percent  below  which  a  State  is 
penalized  unless  an  increase  of  5  percent  over  the  previous  year  is  achieved  (that  qualifies  it  for  an  incentive).  Performance 
in  the  35  percent  to  40  percent  range  with  no  significant  increase  will  not  be  penalized,  but  neither  will  it  qualify 
for  an  incentive  payment.  Table  6  shows  at  which  level  of  performance  the  State  will  incur  a  penalty  under  the 
current  collections  measure. 

Table  6.— Performance  Standards  for  Current  Collections 

;Use  this  table  to  determine  the  level  of  performance  for  the  current  collections  measure  that  will  incur  a  penalty.) 


Performance  level 


40°o  or  more 
35%  to  40°o 


Less  than  35% 


Increase  over  previous  year 


Incentive/Penalty 


no  increase  over  previous  year  required  Incentive/No  Penalty. 

w/S'o  increase  over  previous  year  ,  Incentive/No  Penalty. 

w'out  5%  increase     '•  No  Incentive/No  Penalty 

w/5°o  increase  over  previous  year  .„ Incentive/No  Penalty. 

w/out  5°o  increase  '  No  Incentive/Penalty  equal  to  1-2%  of  TANF  funds 

for  the  first  failure,  2-3%  for  second  failure,  and 
I      so  forth,  up  to  a  maximum  of  5%  of  TANF  funds. 


Under  paragraph  (b).  the  provisions 
applicable  to  calculations  listed  under 
§  305.32,  apply  to  the  calculation  of 
performance  levels  for  penaltv 
purposes,  e.g.,  counting  only  disbursed 
collections,  and  double-counting 
interstate  collections. 


Section  305.42    Penalty  phase-in 

Section  305.42  sets  a  schedule  for 
phasing  in  the  new  penalty  provisions 
which  relates  to  the  incentive  phase-in 
under  §  305.36.  States  will  be  subject  to 
penalties  for  poor  performance  as  of 


fiscal  year  2001.  States  are  subject  to  the 
performance  penalties  based  on  data 
reported  for  FY  2001.  Data  reported  for 


Federal  Register / Vol.  65,  No.  249 /Wednesday,  December  27.  2000 /Rules  and  Regulations 


82189 


FY  2000  will  be  used  as  a  base  year  to 
determine  improvements  in 
performance  during  FY  2001.  There  is 
an  automatic  statutory  corrective  action 
period  of  one  fiscal  year  immediately 
succeeding  the  performance  year  before 
any  penalty  will  be  imposed.  If  at  the 
end  of  the  corrective  action  period  the 
deficiency  is  not  corrected,  Uie  penalty 
will  be  taken.  For  example,  if  the 
Secretary  finds  with  respect  to  FY  2001, 
that  the  State  had  either  failed  to 
achieve  the  level  of  performance 
required  or  that  the  State's  FY  2001  data 
was  unreliable  or  incomplete,  then  the 
State  would  be  required  to  correct  the 
deficiency  and  meet  the  performance 
measure  during  the  succeeding  year, 
i.e..  FY  2002.  If  the  State  has  either 
unreliable  or  incomplete  data  or  fails 
the  performance  measure  for  the 
corrective  action  year,  FY  2002,  a 
penalty  will  be  assessed. 

Since  States'  performance  will  be 
measured  on  the  basis  of  the  States'  owti 
data,  a  State  should  be  expected  to 
continually  monitor  its  progress  toward 
meeting  the  performance  standards 
during  the  course  of  the  year.  Similarly, 
States  should  continuously  monitor 
their  own  data  for  completeness  and 
reliability.  OCSE  will  conduct  a  data 
reliability  audit  for  a  State  dxuing  the 
year  upon  request  by  a  State  and  will 
assess  performance,  based  upon  the  data 
submitted  by  the  State,  as  soon  as  it  is 
reported  at  die  end  of  the  year.  States 
are  on  notice,  however,  that  any 
corrective  action  which  may  be 
necessary  to  correct  either  a  data  or  a 
performance  deficiency  must  be 
achieved  before  the  end  of  the  fiscal 
year  immediately  succeeding  the 
performance  year. 

Section  305.60     Timing  and  scope  of 
federal  audits 

Based  on  explicit  statutory 
requirements  at  sections  452(a)(4)(C) 
and  409(a}(8)(A)(i)(n)  of  the  Act,  under 
§  305.60  OCSE  will  conduct  audits,  in 
accordance  with  the  Government 
auditing  standards  of  the  Comptroller 
General  of  the  United  States — 

(1)  At  least  once  every  three  years  (or 
more  frequently  if  the  State  fails  to  meet 
performance  standards  and  reliability  of 
data  requirements)  to  assess  the 
completeness,  authenticity,  reliability, 
accuracy  and  security  of  data  and  the 
systems  used  to  process  the  data  in 
calculating  performance  indicators 
under  part  305; 

(2)  To  determine  the  adequacy  of 
financial  management  of  the  State  IV-D 
program,  including  assessments  of: 

(i)  Whether  funds  to  carry  out  the 
State  program  are  being  appropriately 


expended,  and  are  properly  and  fully 
accounted  for;  and 

(ii)  Whether  collections  and 
disbursements  of  support  payments  are 
carried  out  correctly  and  are  fully 
accounted  for;  and 

(3)  For  such  other  purposes  as  the 
Secretary  may  find  necessary,  including 
audits  to  determine  if  the  State  is 
substantially  complying  with  one  or 
more  of  the  requirements  of  the  IV-D 
program  (with  the  exception  of  the 
requirements  of  section  454(24)  of  the 
Act  relating  to  statewide-automated 
systems  of  section  454(27)(A)  or  (B)(i) 
relating  to  the  State  Disbursement 
Units). 

If  a  data  reliability  audit  has  been 
performed  during  the  prior  year,  OCSE 
will  conduct  a  limited  review  to 
determine  whether  any  systems  or  other 
changes  have  occiured  which  may  have 
affected  data  reliability  or  completeness. 
A  State  may  request  a  data  reliability 
audit  at  any  time  during  the  year  as 
such  reviews  do  not  necessarily  require 
analysis  of  the  full  year's  data. 

Substantial  compliance  audits  are 
defined  in  §  305.63  and  are  discussed 
later  in  this  preamble.  Under  these  rules 
the  substantial  compliance  audits  will 
be  conducted  at  the  discretion  of  the 
Secretary,  and  are  triggered  based  on 
substantiated  evidence  of  a  failxire  by 
the  State  to  meet  IV-D  program 
requirements.  The  evidence  that  might 
warrant  such  an  audit  to  determine 
substantial  compliance  include: 

(i)  The  results  of  2  or  more  sequential 
State  self-reviews  conducted  under 
section  454(15)(A)  of  the  Act  which 
show  evidence  of  sustained  poor 
performance  or  indicate  that  the  State 
has  not  corrected  deficiencies  identified 
in  previous  self-assessments  and  that 
these  deficiencies  are  determined  to 
seriously  impact  the  performance  of  the 
State's  program;  or 

(ii)  Evidence  of  a  State  program's 
systemic  failure  to  provide  adequate 
services  imder  the  program  through  a 
pattern  of  non-compliance  over  time. 

While  we  recognize  the  advantage  and 
responsibility  to  maintain  the  authority 
to  conduct  audits  similar  to  those  which 
resulted  in  improved  State  performance 
in  years  past,  we  are  committed  to  the 
philosophy  which  focuses  on  measuring 
program  results,  and  allowing  States  the 
flexibility  and  responsibility  to  manage 
their  owm  programs,  while  assuring  that 
Federal  requirements  are  met.  We 
expect  States  to  take  the  self-reviews  to 
determine  compliance  with  IV-D 
requirements  seriously  and  to  use  those 
processes  to  continually  critique  and 
adjust  their  programs  to  ensure  that 
children  and  families  are  adequately 
served.  These  Federal  process  audits 


authorized  under  section  452(a)(4)(C)  of 
the  Act  provide  a  fall  back  measure  for 
the  Secretar\''s  use  should  systemic  or 
serious  problems  with  IV-D  programs 
become  apparent. 

The  Child  Support  Performance  and 
Incentive  Act  of  1998,  Pub.  L.  105-200, 
established  a  specific  financial  penalty 
for  a  State's  failure  to  meet  statewide- 
automated  systems  requirements  in 
section  454(24)  of  the  Act.  As  a 
conforming  amendment,  section 
409(a)(8)  of  the  Act  was  amended  to 
preclude  a  financial  penalty  under  that 
section  for  failing  to  meet  automated 
systems  requirements  under  section 
454(24)  of  the  Act. 

Similarly,  the  Consolidated 
AppropriaUons  Act  for  FY  2000,  Pub.  L. 
106-113,  established  an  alternative 
penalty  for  States  that  fail  to  comply 
with  the  State  Disbursement  Unit  (SDU) 
requirements  under  section  454(27)(A) 
and  (B)(i)  of  the  Act.  As  a  conforming 
amendment,  section  409(a)(8)  of  the  Act 
was  also  amended  to  preclude  a 
financial  penalty  winder  that  section  for 
failing  to  meet  automated  systems 
requirements  under  section  454(27){A) 
or  (B)(i). 

While  compliance  with  particular 
systems  requirements  will  be  excluded 
from  any  Federal  audit  to  determine 
substantial  compliance  with  IV-D 
requirements.  States  must  still  have 
complete  and  reliable  data  and  meet  the 
individual  IV-D  program  requirements 
being  audited,  as  defined  in  §  305.63,  in 
order  to  avoid  a  financial  penalty  under 
§  305.61.  These  program  requirements 
exist  independently  from  the  systems 
requirements  under  section  454(24)  of 
the  Act  and,  therefore.  States  will  be 
held  accountable  for  compliance. 

Under  paragraph  (b),  as  with  past 
audits,  during  the  course  of  the  audit, 
OCSE  will  make  a  critical  investigation 
of  the  State's  IV-D  program  through 
inspection,  inquiries,  observation,  and 
confirmation  and  use  the  audit 
standaras  promulgated  by  the 
Comptroller  (^neral  of  the  United 
States  in  "Government  Auditing 
Standards.  " 

Section  305.61     Penalty  for  failure  to 
meet  [\^-D  requirements 

To  implement  the  requirements  of 
section  409(a)(8)  of  the  Act,  under 
paragraph  (a)  of  §  305.61 ,  a  State  is 
subject  to  a  financial  penalty  and  the 
amounts  otherwise  payable  to  the  State 
under  title  IV-A  of  the  Act  would  be 
reduced: 

If,  on  the  basis  of: 

(i)  Data  submitted  by  the  State  or  the 
results  of  an  audit  conducted  under 
§  305.60,  the  State's  program  failed  to 
achieve  the  paternity  establishment 
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percentages,  as  defined  in  section 
452(g)(2)  of  the  Act  and  §  305.40.  or  to 
meet  the  support  order  and  current 
collections  performance  measures  set 
forth  in  §305.40:  or 

(ii)  The  results  of  an  audit  under 
§  305.60.  the  State  did  not  submit 
complete  and  reliable  data,  as  defined  in 
§305  1;  or 

(iii)  The  results  of  an  audit  under 
§  305.60.  the  State  failed  to  substantially 
comply  with  one  or  more  of  the 
requirements  of  the  IV'-D  program,  as 
defined  in  §  305  63; 

And.  with  respect  to  the  corrective 
action  year  immediately  following  such 
failure,  the  State  failed  to  take  sufficient 
corrective  action  to  achieve  the 
appropriate  performance  levels  or 
compliance  or  the  data  submitted  bv  the 
State  are  still  incomplete  or  unreliable. 

A  penalty  will  be  applied  onlv  if  the 
State  failed  to  correct  any  identified 
deficiencies  by  the  end  of  this  automatic 
corrective  action  year.  For  example,  if  a 
State  fails  the  PEP  in  fiscal  year  20^1 . 
it  must  have  reliable  data  and  meet  the 
PEP  in  the  succeeding  fiscal  corrective 
action  year — meaning  it  must  meet  the 
PEP  standard  for  fiscal  year  2002  or  face 
a  penaltv  in  fiscal  vear  2003 

Under  paragraph  (b)  of  §  305.61 ,  the 
penalty  reductions  described  under 
§  305.61(c)  (discussed  below)  will  be 
made  for  quarters  following  the  end  of 
the  automatic  corrective  action  fisi:al 
year  following  the  fiscal  year  with 
respect  to  which  the  State  submitted 
unreliable  or  incomplete  data  or  failed 
the  performance  measure  or  was 
determined  not  to  be  in  substantial 
compliance.  The  penalty  will  continue 
until  the  beginning  of  the  first  quarter 
following  the  end  of  the  first  quarter 
throughout  which  the  State,  as 
appropriate: 

(1)  Has  achieved  the  paternity 
establishment  percentages,  the  order 
establishment  or  the  current  collections 
performance  measures  defined  in 
§305.40:  and 

(2)  Has  submitted  data  that  is 
complete  and  reliable:  or 

(3)  Is  in  substantial  compliance  with 
the  I\'-D  requirements  audited  for 
substantial  compliance,  as  defined  in 
§305.63. 

A  State  must  have  reliable  and 
complete  data  and  meet  the 
performance  standards  in  order  to  avoid 
imposition  of  a  penalty  following  the 
end  of  the  automatic  corrective  action 
year. 

It  is  important  to  note  that  the  statute 
at  section  409(a)(8)(A)  of  the  Act  and 
these  regulations  clearly  require  States 
to  submit  complete  and  reliable  data  for 
all  of  the  performance  measures  under 
sections  452(g)  and  458  or  incur 


financial  penalties.  However,  unlike 
other  penalty  circumstances,  penalties 
for  incomplete  or  unreliable  data  will 
also  result  in  a  loss  of  incentives.  When 
data  is  incomplete  or  unreliable,  it  will 
be  impossible  to  accurately  determine 
the  State's  level  of  performance  to  either 
pay  incentives  or  to  assess  performance. 
In  such  cases,  a  State's  data  must  be 
complete  and  reliable  by  the  end  of  the 
succeeding  fiscal  year  and  must 
demonstrate  that  the  submitted  data 
meets  the  performance  measures  in 
order  to  avoid  the  imposition  of  a 
penalty.  Correcting  incomplete  or 
unreliable  data  within  the  automatic 
one-year  corre<:tive  action  period  is  not 
enough:  the  data  must  also  show  that 
the  State  performed  at  a  high  enough 
level  during  the  corrective  action  year  to 
avoid  a  financial  penalty.  For  example, 
say  a  State  is  determined  to  have 
unreliable  current  collection 
performance  data  for  FY  2001  and  the 
.State  corrects  the  unreliable  data  for 
FY2001  during  FY  2002.  The  State  must 
still  have  reliable  FY2002  data  and  meet 
the  current  collection  performance 
standard  for  FY  2002  or  incur  a  penalty 
in  FY2003. 

It  should  be  noted,  with  reference  to 
the  t  sample  above,  that  the  State  may 
need  to  correct  and  resubmit  its  FY2601 
data  in  order  to  demonstrate 
improvement  which  would  qualify  for 
incentives  or  to  meet  the  penalty 
performance  measure  during  FY2002.  If 
the  State  will  otherwise  achieve  the 
minimum  performance  level  without 
showing  an  increase  over  the  prior  year, 
then  correction  of  FY2001  data  would 
be  unnecessary. 

Paragraph  (c)  sets  forth  the  penalty 
levels  from  section  409(a)(8)(B)  of  the 
Act  under  which  the  payments  for  a 
fiscal  year  under  title  IV-A  of  the  Act 
will  be  reduced  by  the  following 
percentages: 

( 1 )  One  to  two  percent  for  the  first 
finding: 

(2)  Two  to  three  percent  for  the 
second  consecutive  finding;  and 

(3)  Not  less  than  three  percent  and  not 
more  than  5  percent  for  the  third  or  a 
subsequent  consecutive  finding. 

These  section  409(a)(8)  penalties, 
which  increase  with  each  subsequent 
finding,  are  based  upon  penalties 
assessed  under  the  former  audit  and 
penalty  process  in  former  section  403(h) 
of  the  Act.  In  actual  practice,  OCSE  has 
used  the  lower  amount  for  each 
situation. 

Because  the  penalty  is  taken  as  a 
percentage  of  the  amount  payable  to  the 
State  under  part  A  of  title  IV,  certain 
provisions  applicable  to  other  TANF 
penalties  also  apply  to  this  penalty.  The 
provisions  in  section  409(d)  of  the  Act 


which  provide  that  the  total  penalties 
that  may  be  taken  may  not  exceed  25 
percent  of  the  TANF  grant  applies.  In 
addition,  section  410  of  the  Act 
provides  for  appeals  when  penalties  are 
taken  pursuant  to  section  409  of  the  Act. 

Finally,  section  409(a)(12)  of  the  Act 
which  requires  that  a  State  spend 
additional  funds  to  replace  the 
reductions  in  funds  resulting  from  the 
imposition  of  a  penalty  applies.  The 
TANF  regulations  published  April  12. 
1999  at  64  FR  17720  and  effective 
October  1,  1999,  contain  provisions  in 
new  45  CFR  part  262  which  address  and 
implement  these  statutory  provisions. 
We  incorporate  those  provisions  by 
cross  reference. 

Section  305.62    Disregard  of  a  failure 
which  is  of  a  technical  nature. 

Section  409(a)(8)(C)  of  the  Act,  like 
the  former  section  403(h)  of  the  Act, 
recognizes  that  certain  noncompliance 
may  be  insufficient  to  significantly 
impact  a  State's  performance  or  data 
reliability.  Under  §  305.62,  we 
implement  this  concept  by  providing 
that  a  State  subject  to  a  penaltv  under 
§  305.61(a)(l)(ii)  or  (iii)  may  be 
determined,  as  appropriate,  to  have 
submitted  adequate  data  or  to  have 
achieved  substantial  compliance  with 
one  or  more  IV-D  requirements,  as 
defined  in  §  305.63  (discussed  below),  if 
the  Secretary  determines  that  the 
incompleteness  or  unreliability  of  the 
data,  or  the  noncompliance  with  one  or 
more  of  the  FV-D  requirements,  are  of  a 
technical  nature  which  does  not 
adversely  affect  the  performance  of  the 
State's  IV-D  program  or  does  not 
adversely  affect  the  determination  of  the 
level  of  the  State's  paternity 
establishment  or  other  performance 
measure  percentages. 

Section  305.63    Definition  of 
substantial  compliar\ce  with  !V-D 
requirements. 

Because  section  409(a)(8)  of  the  Act 
requires  the  assessment  of  a  penalty 
should  a  State  be  found,  as  a  result  of 
an  audit,  to  have  failed  to  substantially 
comply  with  one  or  more  IV-D 
requirements  which  it  fails  to  correct  in 
the  corrective  action  year,  we  must 
provide  a  definition  of  substantial 
compliance  that  will  be  used  by  the 
auditors  to  measure  State  compliance 
with  rV-D  requirements.  Former 
§  305.20  established,  for  purposes  of  the 
former  Federal  audit  and  penalty- 
process,  the  definition  of  an  effective 
program  in  substantial  compliance  with 
the  requirements  of  title  IV-D  of  the 
Act.  Therefore,  under  §  305.63  we  use 
the  definition  under  former  §  305.20  as 
the  basis  for  a  determination  that  a  State 


failed  to  achieve  substantial  compliance 
with  one  or  more  IV-D  requirements. 

However,  there  is  one  significant 
difference  between  the  new  and  former 
audit  and  penalty  process  which  deals 
with  the  required  scope  of  the  audit. 
Under  the  former  statute  and 
regulations,  a  penalty  was  based  on  a 
complete  audit  of  a  State's  program  for 
substantial  compliance  with  all  of  the 
applicable  IV-D  requirements.  Under 
section  408(a)(9)  of  the  Act  and  these 
regulations,  a  State  may  be  audited  on 
one,  some,  or  all  of  the  requirements 
and  may  be  assessed  a  penalty,  if  it  is 
found  not  to  comply  with  one  or  more 
IV-D  requirements.  Assessment  of  a 
penalty  could  be  based,  therefore,  on  a 
targeted  audit  of  specific  IV-D 
requirements.  Specifically,  for  the 
purposes  of  a  determination  under 
§  305.61(a){l)(iii).  in  order  to  be 
determined  in  substantial  compliance 
with  one  or  more  of  the  IV-D- 
requirements  as  a  result  of  an  audit 
conducted  under  §  305.60,  a  State  is 
required  to  meet  the  specific  IV-D  State 
plan  requirement  or  requirements  that 
were  audited.  The  IV-D  requirements 
subject  to  audit  are  contained  in  part 
302  of  program  regulations,  and  are 
measured  as  described  in  the  following 
paragraphs. 

Under  paragraph  (a),  the  State  must 
meet  all  the  requirements  under  any  of 
the  following  areas  being  audited: 

Statewide  operations,  §  302.10: 

Reports  and  maintenance  of  records, 
§  302.15(a); 

Separation  of  cash  handling  and 
accounting  functions,  §  302.20;  and 
Notice  of  collection  of  assigned  support, 
§302.54. 

These  areas  are  identical  to  those  in 
former  §  305.20.  which  measured 
management  and  accountability  of  the 
program. 

Under  paragraph  (b),  the  State  is 
required  to  meet  the  requirements  under 
the  following  areas  in  at  least  90  percent 
of  the  cases  reviewed  for  each  criterion 
being  audited,  consistent  with  the 
requirements  used  under  the  former 
§305.20: 

Establishment  of  cases,  §  303.2(a);  and 

Case  closure  criteria,  §  303.11. 

We  believe  these  criteria  should 
continue  to  be  met  in  90  percent  of 
cases  reviewed  because  of  their  critical 
nature.  They  are  intended  to  ensure  that 
cases  are  opened  and  closed 
appropriately. 

Unaer  paragraph  (c).  States  will  be 
held  to  the  same  test  they  have  been 
held  to  under  former  audit  and  penalty 
requirements  in  place  and  used  since 
the  early  to  mid-1990s.  Under  the 
paragraph,  the  State  is  required  to  meet 
the  following  areas  in  at  least  75  percent 


of  the  cases  reviewed  for  each  criterion 
being  audited: 

(1)  Collection  and  distribution  of 
support  payments,  including:  collection 
and  distribution  of  support  payments  by 
the  IV-D  agency  under  §  302.32(b): 
distribution  of  support  collections 
under  §  302.51:  and  distribution  of 
support  collected  in  title  IV — E  foster 
care  maintenance  cases  under  §  302.52; 

(2)  Establishment  of  paternity  and 
support  orders,  including:  establishment 
of  a  case  under  §  303. 2fb);  services  to 
individuals  not  receiving  TANF  or  title 
rV-E  foster  care  assistance,  under 

§  302.33(a)(1)  through  (4):  provision  of 
services  in  interstate  IV-D  cases  under 
§  303.7(a),  (b)  and  (c)(1)  through  (6)  and 
(8)  through  (10);  location  of  non- 
custodial parents  under  §  303.3: 
establishment  of  paternity  under 
§  303.5(a)  and  (f);  guidelines  for  setting 
child  support  awards  under  §  302.56; 
and  establishment  of  support 
obligations  under  §  303.4(d).  (e)  and  (f): 

(3)  Enforcement  of  support 
obligations,  including,  in  all  appropriate 
cases:  establishment  of  a  case  under 

§  303.2(b):  services  to  individuals  not 
receiving  TANF  or  title  IV-E  foster  care 
assistance,  under  §  302.33(a)(1)  through 
(4):  provision  of  ser\'ices  in  interstate 
IV-D  cases  under  §  303.7(a),  (b)  and 
(c)(1)  through  (6)  and  (8)  through  (10): 
location  of  non-custodial  parents  under 
§  303.3:  enforcement  of  support 
obligations  under  §  303.6  and  State  laws 
enacted  in  accordance  with  section  466 
of  the  Act,  including  submitting  once  a 
year  all  appropriate  cases  in  accordance 
with  §  303.6(c)(3)  to  State  and  Federal 
income  tax  refund  offset;  and  income 
withholding  under  §  303.100.  In  cases  in 
which  income  withholding  cannot  be 
implemented  or  is  not  available  and  the 
non-custodial  parent  has  been  located. 
States  must  use  or  attempt  to  use  at  least 
one  enforcement  technique  available 
under  State  laws  in  addition  to  Federal 
and  State  tax  refund  offset,  in 
accordance  with  State  laws  and 
procedures  and  applicable  State 
guidelines  developed  under  §  302.70(b) 
of  this  chapter: 

(4)  Review  and  adjustment  of  child 
support  orders,  including:  establishment 
of  a  case  under  §  303.2(b):  services  to 
individuals  not  receiving  TANF  or  title 
IV-E  foster  care  assistance,  under 

§  302.33(a)(1)  through  (4):  provision  of 
services  in  interstate  IV-D  cases  under 
§  303.7(a).  (b)  and  (c)(1)  through  (6)  and 
(8)  through  (10):  location  of  non- 
custodial parents  under  §  303.3: 
guidelines  for  setting  child  support 
awards  under  §  302.56:  and  review  and 
adjustment  of  support  obligations  under 
§303,8; 


(5)  Medical  support,  including: 
establishment  of  a  case  under  §  303.2(b): 
services  to  individuals  not  receiving 
TANF  or  title  IV-E  foster  care 
assistance,  under  §  302.33(a)(1)  through 
(4):  provision  of  services  in  interstate 
IV-D  cases  under  §  303.7(a).  (b)  and 
(c)(1)  through  (6)  and  (8)  through  (10); 
location  of  non-custodial  parents  under 
§  303.3:  securing  medical  support 
information  under  §  303.30:  and 
securing  and  enforcing  medical  support 
obligations  under  §303.31:  and  . 

(6)  Disbursement  of  support  payments 
in  accordance  with  the  timeframes  in 
section  454B  of  the  Act  or  the  regulation 
at  §302.32. 

Except  for  the  last  requirement  for 
disbursement  of  support  collected 
within  the  timeframe  set  forth  in 
requirements  for  a  State  Disbursement 
Unit  in  section  454B  of  the  Act.  the 
provisions  are  taken  from  the  former 
§  305.20.  We  are  using  those  standards 
because  we  still  consider  them  to 
represent  the  critical  aspects  of  IV-D 
program  requirements  and  believe  they 
are  essential  to  any  determination  of 
substantial  compliance  with  any  of  the 
requirements  being  audited  for  that 
purpose.  The  subparagraphs,  as  written, 
are  broad  and  incorporate  revised 
provisions  of  title  IV-D  of  the  Act,  such 
as  anv  changes  in  distributiim, 
additional  enforcement  techniques, 
revised  review  and  adjustment 
procedures  and  evolving  medical 
support  expectations  that  are  indicated 
in  the  statute  or  regulations. 

The  timeframe  for  disbursement  of 
support  collections  by  the  State 
Disbursement  Unit  under  section  454B 
of  the  Act  is  included  because  it  is  one 
of  the  essential  case  processing 
timeframes  added  by  PRWORA.  Othei 
explicit  requirements  of  PRWOR.^  art- 
included  by  reference  to  laws  enacted 
under  section  466  of  the  Act  and  still 
others,  for  example,  the  State  Directory 
of  New  Hires  and  other  new  locate 
sources,  will  be  evaluated  as  part  of  the 
State's  automated  system  certification. 

As  with  the  former  audit  process 
which  recognized  that  citing  States  for 
each  failure  to  meet  a  specific  timeframe 
could  remove  a  State's  motivaticm  to 
move  forvvard  in  such  a  case,  we 
propose  to  adopt  the  provisions  from 
former  §  305.20  under  which  States  can 
receive  credit  for  a  case  being  reviewed 
if  thev  accomplish  the  necessary  action 
within  the  audit  period,  despite  having 
missed  an  interim  timeframe  We 
remain  committed  to  this  concept  in 
these  regulations  and  have  incorporated 
it  into  paragraph  (d). 

Finallv.  as  under  the  former  audit 
standards  in  §  305.20.  paragraph  (e) 
requires  a  State  to  meet  the 
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requirements  for  expedited  processes 
under  §  303.101(b)(2)(i)  and  (iii).  and 
(e). 

Under  the  new  penalty  standards  in 
section  409(a)(8)  of  the  Act  and  the  new 
audit  responsibilities  under  section 
452(a)(4)  of  the  Act.  the  Federal  audit 
and  subsequent  penalty  can  cover 
simply  one.  or  a  number  of  IV-D 
requirements.  Using  the  definition  of 
substantial  compliance  described  above. 
Federal  auditors.  States  and  other 
interested  parties  will  be  aware  of  the 
expected  level  of  State  performance 
with  respect  to  any  particular 
requirement  being  audited 

Section  305.64     Audit  procedures  and 
State  comments 

This  section  will  adopt  the  same 
procedures  as  were  in  effect  under 
former  §  305.12.  Under  paragraph  (a), 
prior  to  the  start  of  the  actual  audit, 
whether  for  data  reliability  and 
completeness  or  for  substantial 
compliance.  Federal  auditors  will  hold 
an  audit  entrance  conference  with  the 
State  IV-D  agency.  At  that  conference, 
the  auditors  will  explain  how  the  audit 
will  be  performed  and  make  any 
necessary  arrangements. 

Under  paragraph  (b),  at  the 
conclusion  of  audit  fieldwork,  Federal 
auditors  will  afford  the  State  IV'-D 
agency  an  opportunity  to  have  an  audit 
exit  conference  at  which  time 
preliminar\'  audit  findings  will  be 
discussed  and  the  State  I\'-D  agency 
may  present  any  additional  matter  it 
believes  should  be  considered  in  the 
audit  findings. 

Under  paragraph  (c),  after  the  exit 
conference.  Federal  auditors  will 
prepare  and  send  to  the  State  IV-D 
agency,  a  copy  of  an  interim  report  on 
the  results  of  the  audit.  Within  a 
specified  timeframe  from  the  date  the 
report  was  sent  by  certified  mail,  the 
State  IV-D  agency  will  be  able  to  submit 
written  comments  on  any  part  of  the 
report  that  the  State  IV-D  agency 
believes  is  in  error.  The  auditors  will 
note  such  comments  and  incorporate 
any  response  into  the  final  audit  report. 

Section  305.65     State  cooperation  in 
audit 

Also  consistent  with  historic  State 
responsibilities  with  respect  to  Federal 
audits,  we  mcorporated  former  §  305.13 
and  require  that  each  State  make 
available  to  the  Federal  auditors  such 
records  or  other  supporting 
documentation  (electronic  and  manual) 
as  the  audit  staff  may  request,  including 
records  to  support  the  data  as  submitted 
on  the  Federal  statistical  and  financial 
reports  that  will  be  used  to  calculate  the 
State's  performance  On-line  access  to  a 


States  system  and  data  will  expedite 
the  process  for  both  the  Federal  auditors 
and  the  States.  We  have  included 
specific  reference  to  the  data  States 
must  submit  because  it  is  essential  to 
the  auditors'  work.  States  will  also  be 
required  to  make  available  personnel 
associated  with  the  State's  IV-D 
program  to  provide  information  that  the 
audit  staff  may  find  necessary  in  order 
to  conduct  or  complete  the  audit. 

We  also  require,  under  paragraph  (b), 
that  .States  provide  evidence  to  OCSE 
that  their  data  are  complete  and  reliable. 
This  ensures  the  responsibility  for 
maintaining  and  providing  reliable  data 
is  the  State's  responsibility. 

As  was  the  case  under  former  audit 
regulations  at  §  305.13,  we  require  in 
paragraph  (c),  that  failure  to  comply 
with  the  requirements  of  this  section 
with  respect  to  audits  conducted  under 
§  305.64  may  necessitate  a  finding  that 
the  State  has  failed  to  comply  with  the 
particular  criteria  being  audited.  State 
cooperation  with  the  audit  is  essential 
to  assess  performance.  In  addition, 
States  are  encouraged  to  provide  Federal 
auditors  with  on-line  access  to  their 
systems  and  data.  On-line  access  to  a 
State's  system  and  data  will  expedite 
the  process  for  both  the  Federal  auditors 
and  the  States. 

Section  305.66    Notice,  corrective 
action  year,  and  imposition  of  penalty 
for  failure  to  meet  requirements 

Section  305.66  addresses  notice  to  the 
State  of  any  deficiency  or  deficiencies 
identified.  Similar  to  the  notice  aspects 
of  the  former  audit  process  at  former 
§  305.99.  paragraph  (a)  requires  that,  if 
the  Secretary,  on  the  basis  of  the  results 
of  an  audit  or  review,  finds  a  State  to  be 
subject  to  a  penalty.  OCSE  will  notify 
the  State  in  writing  of  such  finding. 

Under  paragraph  (b).  the  notice  will: 

(1)  Explain  the  deficiency  or 
deficiencies  which  result  in  the  State 
being  subject  to  a  penalty,  indicate  the 
amount  of  the  potential  penalty,  and 
give  reasons  for  the  Secretary's  finding; 
and 

(2)  Specif\-  that  the  penalty  will  be 
assessed  if  the  State  has  failed  to  correct 
the  deficiency  or  deficiencies  cited  in 
the  notice  during  the  succeeding  fiscal 
year,  referred  to  as  the  "corrective 
action"  year.  The  corrective  action  year 
is  the  fiscal  year  immediately  following 
the  year  with  respect  to  which  the 
deficiency  occurred. 

The  State  should  be  continuously 
monitoring  its  own  performance  and 
taking  action  to  improve  performance 
which  its  own  data  shows  may  fail  to 
achieve  the  performance  measures.  The 
State  is  also  responsible  for  maintaining 
proper  procedures  and  controls  to 


ensure  data  reliability  and 
completeness.  OCSE  is  willing  to 
conduct  data  reliability  audits  at  any 
time  during  the  compliance  year,  but 
the  State  should  not  wait  or  rely  upon 
the  Secretary's  determination  of  a  data 
or  a  performance  deficiency  in  order  to 
begin  corrective  action.  Two 
consecutive  years  of  failure  (either  poor 
data  or  poor  performance)  in  the  same 
performance  measure  criterion  will 
trigger  a  penalty  imposition. 

As  discussed  earlier  in  the  preamble, 
the  imposition  of  a  penalty  is  subject  to 
certain  limitations,  appeals  and 
replacement  of  funds  requirements 
specified  in  sections  409  and  410  of  the 
Act.  We  incorporate  those  statutory 
requirements  in  paragraph  {b)(2)  by 
cross  reference  to  the  specific  TANF 
regulatory  provisions  in  45  CFR  part  262 
that  implement  those  requirements. 

Under  paragraph  (c),  the  penalty  will 
be  assessed  if  the  Secretary  determines 
that  the  State  has  not  corrected  the 
deficiency  or  deficiencies  cited  in  the 
notice  by  the  end  of  the  corrective 
action  year.  This  determination  will  be 
made  as  soon  as  possible  after  the  end 
of  the  corrective  action  year.  The 
penalty  will  be  assessed,  however, 
commencing  with  the  first  quarter 
following  the  end  of  the  corrective 
action  year.  The  statute  requires  that  the 
penalty  must  be  imposed  for  a 
minimum  period  of  one  quarter,  but 
may  be  suspended  "following  the  end  of 
the  first  quarter  throughout  which  the 
State  program  has  achieved  *   *   * 
(compliance)." 

We  require,  as  supported  by  the 
language  of  section  409(a)(8)  of  the  Act, 
under  paragraph  (d),  that  only  one 
corrective  action  period  be  provided  to 
a  State  in  relation  to  a  given  deficiency 
when  consecutive  findings  of 
noncompliance  are  made  on  that 
deficiency. 

Under  paragraph  (e),  a  consecutive 
finding  occurs  only  when  the  State  does 
not  meet  or  achieve  substantial 
compliance  with  the  same  criterion  or 
with  any  one  of  the  criteria  cited  in  the 
notice.  A  new  corrective  action  year  will 
be  triggered  by  a  data  deficiency  or 
performance  failure  under  a  different 
criterion  than  was  cited  in  the  prior 
penalty  notice. 

VI,  Response  to  Comments 

We  received  twenty-eight  comments 
from  representatives  of  State  IV-D 
agencies,  national  organizations,  and 
advocacy  groups  on  the  proposed  rule 
published  October  8,  1999  in  the 
Federal  Register  (64  FR  55074).  A 
summary  of  the  changes  made  in 
response  to  comments  is  followed  by  a 


summary  of  the  comments  received  and 
our  responses  follows: 

Changes  Made  in  Response  to 
Comments 

OCSE  carefully  considered  the 
comments  received  and  made  some 
changes  to  th?  final  regulation  in 
response.  Section  303.35  dealing  with 
the  administrative  complaint  procedure 
was  revised  and  clarified.  Section 
305.1(i)  on  the  definition  of  data 
reliability  was  further  clarified  by 
including  a  95  percent  standard  for  data 
reliability  to  be  effective  for  data 
reported  for  fiscal  year  2001.  Section 
305.32(f)  was  revised  to  add  a  deadline 
of  December  31  of  each  calendar  year  by 
which  date  complete  and  reliable  data 
for  the  prior  fiscal  year  necessary  to 
compute  the  prior  fiscal  year's 
performance  must  be  submitted  to  OCSE 
or  the  State  will  not  receive  incentives 
for  that  prior  fiscal  year.  The  example  of 
the  incentives  calculation  was  removed 
ft-om  the  regulation  language.  The  two 
examples  for  determining  a  base  year  for 
the  reinvestment  requirement  were 
removed. 

Comments  to  Section  303.35 
Administrative  complaint  procedure 

We  received  twenty-six  comments  on 
the  administrative  complaint  procedure 
from  State  IV-D  agencies,  national 
organizations  and  advocacy  groups.  Of 
these  comments,  four  expressed  strong 
support  for  the  proposed  review 
procedure  and  twenty-two  expressed 
opposition  to  the  proposal.  Most  of 
those  expressing  support  were  advocacy 
groups.  In  expressing  support  for  the 
proposed  review  process,  four 
commenters  stated  that  the  process 
would  appropriately  hold  IV-D  agencies 
accountable  in  individual  cases,  would 
improve  customer  satisfaction,  would 
increase  efficiency  and  expedite 
resolution  of  individual  problems,  and 
could  help  States  identify  systemic 
problems.  However,  in  order  to 
strengthen  the  proposed  review  process, 
these  commenters  made  several 
suggestions  for  additions  to  the 
regulation. 

The  twenty-two  commenters  in 
opposition  to  the  proposal  were  from 
State  rV-D  directors.  Most  of  these 
requested  that  §  303.35  be  removed  from 
the  final  regulations. 

We  believe  that  an  administrative 
complaint  procedure  is  an  essential 
component  in  the  child  support 
program.  The  rule  does  not  dictate  how 
States  must  implement  the  complaint 
procedure.  We  recognize  that  many 
States  may  afready  have  these 
procedures  in  place.  The  rule  sets 
minimal  requirements  and  States  are 


able  to  set  their  own  procedures.  We 
have  revised  the  regulatory  language  to 
state  that  an  administrative  complaint 
procedure  must  be  in  place  "as  defined 
by  the  State."  We  have  addressed 
individual  concerns  in  the  following 
responses  and  have  revised  the 
regulatory  language  to  address  the 
objections.  The  comments  and  our 
responses  are  as  follows: 

1.  Comment:  Three  commenters 
suggested  the  addition  of  a  specific 
deadline  for  State  IV-D  agencies  in 
responding  to  client  complaints  and 
notifying  die  complainant  of  the  review 
determination. 

Response:  We  have  not  adopted  this 
suggestion  to  include  in  the  regulation 
a  specific  time  deadline  for  response 
and  notification.  The  intent  of  this 
regulation  is  to  ensure  that  all  State  IV- 
D  progreuns  have  a  review  process  in 
place,  not  to  dictate  specific 
requirements  for  States  in  implementing 
their  complaint  procedures. 

2.  Comment.  Three  commenters 
recommended  the  addition  of  a 
requirement  for  State  fV-D  agencies  to 
establish  procediu'es  for  informing 
clients  about  the  availability  of  the 
review  process. 

Response:  We  have  included  this 
suggestion  in  the  regulation,  in  order  to 
ensiure  that  recipients  of  IV-D  services 
are  informed  of  the  State's  review 
process.  We  would  encourage  all  States 
to  include  this  notification  in  the  initial 
information  provided  to  applicants  and 
those  referred  for  program  services. 

3.  Comment:  Two  commenters 
suggested  we  add  an  analysis  of  types 
and  origins  of  complaints  as  a  required 
element  in  the  State's  self-assessment 
report  to  allow  for  the  identification  and 
correction  of  systemic  problems. 

Response:  We  have  cnosen  not  to 
include  analysis  of  complaints  as 
required  element  in  the  State  self- 
assessment  report.  However,  we  would 
encourage  States  to  regularly  examine 
the  types  of  complaints  they  are 
receiving  in  order  to  identify  and  correct 
any  chronic  or  systemic  problems.  This 
examination  of  complaints  could  be 
included  in  the  optional  program 
service  enhancements  section  of  the 
State  self-assessment,  with  a  description 
of  practices  initiated  by  the  State  that 
are  contributing  to  improved  program 
performance  and  customer  service.  In 
order  to  assess  the  need  for  any  future 
program  improvements,  we  will  monitor 
State  implementation  of  the 
administrative  complaint  procedure  and 
seek  input  from  States  and  other 
stakeholders. 

4.  Comment:  One  commenter 
recommended  we  require  the  reviews  to 
be  conducted  by  an  independent 


decision-maker  to  enhance  the 
credibility  and  fairness  of  the  process. 
In  so  doing,  this  commenter  cited  the 
California  statute  that  includes  such  a 
provision. 

Response:  We  have  not  adopted  this 
recommendation  as  we  are  not 
convinced  that  an  independent 
decision-maker  is  necessary  to  ensure 
fairness  and  we  wish  to  provide  the 
maximum  flexibility  to  States  in 
designing  and  implementing  their 
administrative  review  procedures. 
States  may  utilize  an  independent 
reviewer  to  maximize  fairness  and  due 
process  for  all  parties  involved. 

5.  Comment;  Eighteen  commenters 
stated  that  the  proposed  regulation  is 
unnecessary  as  most  States  already  have 
complaint  procedures  in  place.  One 
commenter  stated  further  that  the 
regulation  may  create  confusion 
regarding  existing  State  procedures  and 
whether  they  are/are  not  in  compliance 
with  the  new  regulation.  One 
commenter  stated  that,  due  to  existing 
State  procedures,  the  regulation  would 
provide  no  new  protections  for  clients 
but  would  add  administrative  burdens 
to  the  State.  Finally,  one  commenter 
stated  that  each  State  should  be  free  to 
set  its  own  complaint  procedures. 

Response:  We  believe  that  an 
administrative  complaint  procedure  is 
an  essential  component  in  the  move  to 
a  program  based  on  outcomes  and 
performance-based  incentives  and 
penalties.  Recipients  of  services, 
through  administrative  complaint 
processes,  should  be  able  to  access  the 
IV-D  agency  and  lodge  complaints 
when  they  have  evidence  to  support 
specific  concerns  in  their  cases.  It  is  not 
our  intent  to  nor  does  the  rule  dictate 
how  States  must  implement  the 
complaint  procedure  or  to  require  States 
to  replace  their  existing  procedures  with 
a  more  formal  process.  We  recognize 
that  many  States  may  already  have  these 
procedures  in  place  and  do  not  intend 
to  place  additional  burdens  on  those 
States  with  these  requirements.  The  rule 
sets  minimal  requirements  and  States 
are  able  to  set  their  own  procedures.  We 
have  revised  the  regulatory  language  to 
state  that  an  administrative  complaint 
procedure  must  be  in  place  "as  defined 
bv  the  State." 

6.  Comment:  Sixteen  commenters 
expressed  concern  that  the  proposed 
regulation  would  divert  fiscal  and 
personnel  resources  away  from  the 
primary  IV-D  mission.  One  commenter 
stated  further  that  this  diversion  of 
resources  could  ultimately  result  in 
decreased  agency  efficiency  and 
customer  service.  Ten  conunenters 
stated  further  that  resources  might  be 
drained  due  to  the  potential  for  abuse  of 
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the  svstem  bv  custodial  parents  who 
submit  repeated  complaints,  requiring 
multiple  reviews  in  each  case.  One 
commenter  stated  further  that,  as  a 
result  of  this  proposal,  programs  would 
have  difficulty  meeting  major  program 
goals,  with  the  result  of  deficient 
performance  in  critical  program  areas. 
Finally,  one  commenter  requested  a 
more  thorough  analysis  of  the  costs 
associated  with  this  proposed 
regulation. 

Response  Since  most  States  already 
have  procedures  in  place,  as  asserted  in 
comment  #1,  this  regulation  would  not 
requir-c!  additional  resources  for  them — 
they  may  continue  with  their  e.xisting 
procedures.  In  establishing  their 
procedures.  States  have  the  ability  to 
establish  parameters  for  appropriate 
complaints  and  to.  therefore,  avoid 
excessive  or  repeated  reviews  in  a  case. 
For  States  that  do  not  currently  have  a 
complaint  procedure  in  place,  this 
regulation  will  require  some  additional 
resources.  However,  we  feel  stronglv 
that  customer  service  and  a  proc:ess  for 
administrative  reviews  are  critical 
program  areas  consistent  and  supportive 
of  the  program's  mission.  Further,  we 
believe  that  the  66  percent  Federal 
funding  of  State  IV-D  programs  should 
allow  for  sufficient  funding  to  address 
this  requirement. 

7.  Comment:  Ten  commenters  stated 
that  the  language  of  the  proposed 
<}  30.3.35  IS  vague  and  overly  broad, 
allowing  multiple  interpretations  and 
increasing  the  potential  for  abuse  of  the 
complaint  system.  Two  commenters 
specifically  cited  the  regulatory 
language  "appropriate  action"  and 
"resolving"  as  examples  of  this  vague, 
broad  language.  Two  commenters 
specifically  requested  that  the  second 
sentence  in  paragraph  (a),  which  stated 
that  the  State  "must  have  a  procedure 
for  reviewing  the  individuals  complaint 
and  resolving  it  where  appropriate 
action  was  not  taken",  be  deleted  in 
order  to  eliminate  the  vague  language  of 
"resolving"  and  to  require  a  simpler 
case  review  upon  request. 

Response:  To  address  these  concerns, 
we  revised  the  regulator\-  language  to 
eliminate  reference  to  resolving 
complaints  but  retain  language  to 
require  States  to  take  any  appropriate 
action.  The  intent  of  this  regulation  is  to 
allow  customers  a  process  for  having 
their  cases  reviewed  if  an  error  has 
occurred  and  not  to  require  formal 
administrati\e  hearing  processes  or 
adjudication  of  complaints.  We 
recognize  that  "resolutitm"  of  all 
complaints  would  be  subject  to 
interpretation.  States  determine 
appropriate  action  in  IV-D  cases  and  the 
complaint  procedures  is  intended  to 


remedy  errors,  not  to  allow  individuals 
to  dictate  actions  in  a  case. 

8.  Comment:  Nine  commenters 
oppysed  this  provision  on  the  basis  that 
it  is  beyond  the  scope  and  intent  of  the 
statute.  One  c:()mmenter,  in  referencing 
congressional  intent,  specifically  cited 
provisions  similar  to  this  regulation  that 
were  in  welfare  reform  bills  that  were 
rejected  prior  to  the  passage  of 
PRVVORA.  One  commenter  states  that 
the  provision  may  also  be 
unconstitutional. 

Response:  Section  1 102  oT  the  Act 
provides  the  authority  to  publish 
regulations  that  the  Secretary  deems 
necessary  for  th.';  efficient 
administration  of  the  IV-D  program. 
Using  this  authority,  we  remain 
committed  to  requiring  the 
administrative  complaint  procedures  as 
we  believe  they  are  a  necessary 
component  in  the  program  shift  under 
PRVVORA  to  performance-based 
incentives  and  State  self-reviews. 
PRWORA  revised  Federal  audit 
requirements  from  a  process-based 
system  to  a  performance-based  system. 
The  administrative  complaint  procedure 
represents  a  key  element  to  identify'  case 
management  problems  that  would  have 
been  captured  in  the  previous,  process- 
based  audit  system.  We  have  included 
the  administrative  complaint  procedure 
in  this  final  ruU^  because  these 
regulations  implement  this  program 
shift  toward  a  performance-based,  rather 
than  pro(:(>ss-based  system.  In  the 
absence  of  ilear  legislative  statements  to 
the  contrary,  we  do  not  believe  that  the 
failure  to  enact  these  administrative 
complaint  procedures  in  PRWORA  was 
intended  to  preclude  the  Secretary  from 
using  her  regulatory  authority  under 
section  1 102  of  the  Act.  In  addition,  we 
do  not  believe  there  is  any  basis  upon 
which  to  conclude  that  this  provision 
would  be  unconstitutional. 

9.  Comment.  Eight  commenters 
referenced  the  Supreme  Court  decision 
in  the  Blessing  v.  Freestone  case,  stating 
that  the  proposed  administrative 
complaint  procedure  would  conflict 
with  the  Supreme  Court  decision  in  this 
case  Two  additional  commenters  state 
that  the  proposed  regulation  would  infer 
an  "individual  right  of  action",  but  do 
not  specifically  reference  the  Blessing  \. 
Fnfestone  case.  Five  additional 
commenters  expressed  a  concern  that 
this  regulation  would  result  in  increased 
litigation  against  the  State  IV-D  agency. 

Response:  The  United  States  Supreme 
Court,  in  the  case  of  Blessing  v. 
Freestone.  520  US   329  (1997).  ruled 
unanimously  that  title  IV-D  did  not 
create  an  individually  enforceable  right 
to  force  States  to  "sub.stantiallv  compiv" 
with  all  of  the  requirements  of  the  IV- 


D  program.  The  administrative 
complaint  procedure  established  under 
§  303.35  does  not  conflict  with  the 
Court's  decision  in  that  case,  nor  does 
it  establish  or  infer  an  "individual  right 
of  action  "  to  pursue  judicial  remedies 
for  failure  to  provide  specific  IV-D 
ser\'ices.  We  believe  that  establishment 
of  such  administrative  procedures  will, 
in  fact,  result  in  a  decreased  risk  of 
litigation  against  the  State  IV-D  agency 
based  upon  alleged  failure  of  the  State 
to  provide  specific  services  required 
under  the  statute  and  implementing 
regulations.  Many  of  the  requirements  of 
title  IV-D  are  concrete,  mandatory,  and 
binding  upon  the  State  and  local 
agencies.  For  example,  time  limits 
which  have  been  established  for  certain 
provision  of  services,  distribution  of 
support,  and  the  like,  could  be 
construed  as  establishing  enforceable 
rights.  The  establishment  of  an 
administrative  complaint  procedure, 
however,  does  nothing  substantively  to 
enhance  or  otherwise  affect  such  rights 
as  may  already  exist  under  title  IV-D. 
The  establishment  of  such  procedures 
merely  requires  that  the  State  have 
"administrative"  pre-judicial  review- 
procedures  to  determine,  and  possibly 
correct,  failures  to  take  particular 
actions  which  may  have  been  required 
under  existing  IV-D  rules. 

The  State  has  broad  discretion  to 
determine  what  sort  of  an 
administrative  complaint  procedure  it 
chooses  to  establish.  We  believe  that 
most  States,  in  fact,  already  have 
adequate  procedures  in  place  and  that 
this  new  rule  may  impose  virtually  no 
additional  requirement  or  burden  on 
their  program  operations.  In  those  States 
which  have  not  established  any 
mechanism  for  responding  to 
complaints  arising  from  parents" 
concern  that  certain  mandatory  actions 
have  been  delayed  or  were  not  taken  at 
all,  we  believe  that  creating  a  forum  to 
review  such  allegations  will  lead  to 
increased  customer  satisfaction  and 
should  actually  reduce  the  risk  of 
judicial  challenges  to  the  State  IV-D 
program. 

10.  Comment:  Six  commenters 
expressed  concern  that  this  provision 
would  remove  State  discretion  in 
determining  and  using  the  most 
appropriate  enforcement  tools.  Instead, 
the  provision  would  allow  the 
customers  to  dictate  enforcement  in 
their  cases. 

Response:  We  disagree  that  this 
provision  would  allow  customers  to 
dictate  enforcement  or  would  remove 
appropriate  State  discretion.  The  rule 
does  not  mandate  that  the  State  take  anv 
particular  action  in  response  to  a 
complaint.  States  will  continue  to  have 


responsibility  for  determining  and  using 
the  appropriate  actions  and  enforcement 
tools  in  a  particular  case  in  accordance 
with  Federal  regulations.  This 
regulation  is  simply  intended  to  allow 
recipients  of  IV-D  services  a  mechanism 
for  requesting  a  review  of  their  cases 
when  there  is  evidence  that  an  action 
should  have  been  taken  by  the  IV-D 
agency.  For  example,  a  IV-D  customer 
might  request  a  review  if  he  or  she  has 
provided  information  to  the  IV-D 
agency  on  the  obligated  parent's  place  of 
employment,  but  no  action  has  been 
taken  within  federally  required 
timeframes  to  institute  wage 
withholding. 

11.  Commenf;  Four  commenters 
stated  that  OCSE  has  provided 
inadequate  documentation  to  justify  the 
need  for  regulation  in  this  area.  Three 
commenters  proposed  further  that  OCSE 
and  the  States  work  together  on  this 
proposal  to  assess  the  need  for 
regulation.  One  of  these  commenters 
suggested  that  OCSE  convene  a  national 
workgroup  to  assess  the  need  for 
regulation  and,  if  necessary,  draft  more 
explicit  regulatory  language.  Finally, 
one  commenter  requested  a  more 
thorough  analysis  of  the  costs  associated 
with  this  proposed  regulation. 

Response:  OCSE  remains  committed 
to  partnership  with  States  and 
consultation  with  our  stakeholders. 
However,  we  are  also  committed  to 
prioritizing  customer  service  and  feel 
that  this  regulation  is  necessary  to 
ensure  appropriate  service  for  all  FV-D 
customers.  We  will  work  with  States  to 
provide  technical  assistance  and  share 
best  practices  for  implementing 
administrative  complaint  procedures.  In 
this  process,  we  will  seek  input  from 
States  and  other  stakeholders  for  further 
improvements. 

12.  Comment:  Four  commenters 
questioned  OCSE's  decision  to  regulate 
in  this  area,  citing  the  recent 
commitment  of  OCSE  and  HHS  to  avoid 
unnecessary  regulations. 

Response:  OCSE  believes  these 
requirements  are  necessary  to  ensure 
IV-D  customers  are  given  opportunities 
to  raise  concerns  about  their  cases.  We 
have  drafted  language  that  we  believe 
imposes  minimal  requirements  and 
allows  maximum  State  flexibility  in 
adopting  and  implementing 
administrative  complaint  procedures. 

13.  Comment:  Four  commenters 
expressed  concern  regarding  the 
language  "actions  not  taken,"  fearing  a 
potential  for  litigation  or  abuse  of  the 
system.  One  commenter  requested  that, 
if  the  entire  section  303.35  is  not 
removed,  that  this  "action  not  taken" 
language  be  removed  from  the  final 
regulations. 


Response:  We  agree  with  the  concern 
that  the  proposed  regulatory  language 
was  subject  to  multiple  interpretations. 
Thus,  we  have  revised  the  language 
"action  taken,  or  not  taken"  that 
appeared  in  the  NPRM  to  provide  that 
individuals  may  request  a  review  when 
there  is  evidence  that  an  action  should 
have  been  taken  in  their  particular 
cases.  The  language  now  reads:  "Each 
State  must  have  an  administrative 
complaint  procedure,  defined  by  the 
State,  to  allow  individuals  the 
opportunity  to  request  an  administrative 
review,  and  must  take  appropriate 
action  if  there  is  evidence  that  an  error 
has  occurred  or  an  action  should  have 
been  taken  on  a  case."  This  final  rule 
will  ensure  that  all  States  have 
administrative  complaint  procedures  in 
place  and  that  recipients  are  notified  of 
the  availability  of  ser\'ices  and  the 
outcome  of  the  review,  but  will  also 
allow  States  the  flexibility  to  define 
their  own  administrative  complaint 
procedures. 

14.  Comment:  Four  commenters 
asserted  that  the  administrative  review 
requirement  would  eliminate  the 
efficiency  gained  by  automated  systems 
by  essentially  returning  case 
management  to  a  case-by-case  review. 

Response:  While  it  is  true  that  this 
regulation  will  require  some  case 
review,  we  disagree  that  it  will 
eliminate  the  efficiency  of  the 
automated  systems.  The  majority  of 
cases  will  continue  to  be  handled 
through  automation.  This  regulation 
will  require  case  review  only  in  specific 
instances  when  the  customer  requests  a 
review  in  accordance  with  State- 
established  procedures.  In  these 
instances,  we  believe  case  review  is 
appropriate  in  order  to  ensure  the  best 
possible  case  management  and  ensure 
maximum  child  support  collections  for 
children  and  families. 

15.  Commenf.- Two  commenters 
expressed  concern  that  the  complaint 
process  implies  a  requirement  for  100% 
caseload  compliance,  rather  than 
"substantial"  compliance. 

Response:  These  requirements  are  not 
intended  as  an  avenue  for  IV-D 
customers  to  lodge  complaints  without 
a  basis  of  concern.  If  the  State  is  taking 
appropriate  actions,  in  accordance  with 
Federal  requirements  and  its  own  State 
procedures,  there  should  be  no  basis  for 
lodging  a  complaint.  States  are  expected 
to  comply  with  Federal  requirements  in 
all  cases.  However,  they  will  only  be 
penalized  when  they  are  not  in 
substantial  compliance. 

16.  Comment:  Two  commenters 
expressed  concern  that  the  purpose  of 
the  proposed  rule  is  to  create  a  specific 
measure  of  State  performance,  but  the 


proposed  rule  did  not  include  any 
specifics  regarding  the  method  of 
measurement  for  State  performance. 

Response:  The  intent  of  this 
regulation  is  to  ensure  that  all  State  IV- 
D  agencies  have  a  complaint  system  in 
place.  We  believe  that  recipients  of 
services  should  be  able  to  access  the  IV- 
D  agency  and  lodge  complaints  when 
thev  have  specific  concerns  in  their 
cases.  However,  the  administrative 
complaint  procedure  is  not  intended  to 
be  used  as  a  specific,  quantitative 
measure  of  State  performance.  Nor  does 
the  complaint  procedure  convert  the 
measure  of  substantial  compliance  test 
in  State  self-assessments  to  a  100 
percent  standard.  Thus,  we  do  not 
believe  that  including  a  specific  method 
of  measurement  in  the  regulation  is 
necessan,-.  States  may  choose  to  address 
results  of  their  procedures  in  their 
annual  self-assessment  reports. 

17.  Comment:  Two  commenters 
expressed  concern  regarding  the  open- 
ended  nature  of  the  proposal  and 
requested  the  review  process  be  limited 
to  specific  areas  or  issues.  One  of  these 
commenters  proposed  that  the  review  be 
limited  to  disputes  surrounding  the 
allocation  and  distribution  of  child 
support,  and  not  applied  to  case 
management  issues. 

Response:  We  encourage  IV-D 
agencies  to  strive  to  achieve  efficiency 
and  quality  customer  service  in  all 
program  areas.  The  administrative 
complaint  procedure  will  allow  IV-D 
programs  to  demonstrate  this 
commitment  to  improving  customer 
service,  by  providing  recipients  of 
services  with  a  process  to  express  their 
concerns.  We  believe  that  IV-D 
recipients  of  services  should  have  the 
ability  to  request  a  review  of  any  aspect 
of  their  case,  including  case 
management  issues.  Thus,  we  have  not 
adopted  this  specific  suggestion  to  limit 
the  scope  of  the  regulation  to  disputes 
involving  allocation  and  distribution  of 
collections,  although  that  is  an 
appropriate  area  for  review,  if 
warranted.  However,  we  have  revised 
the  language  to  require  procedures  "as 
defined  by  the  State".  This  change  is 
intended  to  allow  States  flexibility  and 
discretion  in  structuring  their  own 
administrative  complaint  procedures. 

18.  Comment:Two  commenters 
suggested  that  an  additional  paragraph 
should  be  added  to  §  303.35  to  explicitly 
spell  out  what  the  rule  does  and  does 
not  require.  This  suggestion  was  made 
due  to  concern  that  the  regulator)' 
language  allows  the  potential  for 
extreme  interpretations,  controversy  and 
legal  action.  In  addition,  one  commenter 
suggested  that,  if  the  final  regulations  do 
require  administrative  reviews  of  prior 
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IV-D  activity,  that  a  time  limit  bt> 
included  so  that  reviews  will  unly  go 
back  for  a  specific  period  of  time. 
Finally,  one  commenter  expressed 
concern  that  the  proposal  does  not 
indicate  the  specific  recordkeeping 
requirements  that  would  be  imposed  on 
States  with  respect  to  the  review 
process. 

Response:  While  we  have  not  adopted 
these  suggestions,  they  may  be 
appropriate  for  State  consideration  in 
establishing  procedures.  As  stated 
earlier,  the  intent  of  this  regulation  is  to 
ensure  that  ail  State  I\'-D  programs 
have  some  type  of  complaint  process  in 
place,  not  to  dictate  the  specifics  of  the 
procedure.  We  believe  it  is  preferable 
and  supportable  to  allow  States  to 
establish  their  own  procedures. 

19.  Comment:  One  commenter 
questioned  whether  allowing  the 
custodial  parent  to  review  actions  taken 
on  their  case  would  be  in  conflict  with 
safeguarding  provisions,  stating  that  the 
I\'-D  agency  is  not  allowed  to  release 
their  work  product 

Response:  We  do  not  believe  that  this 
provision  would  be  in  conflict  with 
safeguarding  provisions.  The  regulation 
does  not  allow  a  IV'-D  customer  to 
review  actions  taken  on  his  or  her  case. 
It  requires  the  State  to  review  the  case 
at  the  request  of  the  customer  where 
there  is  evidence  an  action  should  have 
been  taken  and  to  notify  the  individual 
of  the  results  of  the  review.  This 
notificaticjn  would  not  be  a  per  se 
violation  of  the  safeguarding 
rt!quirements.  Pursuant  to  section 
4.S4(261  of  the  Social  Security  Act.  State 
IV-D  programs  are  required  "to  have  in 
effect  safeguards,  applicable  to  all 
confidential  information  handled  by  the 
State  agency,  that  are  designed  to 
protect  the  privacy  rights  of  the  parties". 
States  must  design  their  administrative 
complaint  procedures  to  ensure 
safeguarding  requirements  are  met  and 
that  the  information  provided  does  not 
violate  the  privacy  rights  of  one  or  both 
parties. 

20.  Comment:  One  commenter 
questioned  how  the  administrative 
complaint  process  would  be  applied  in 
interstate  cases. 

Response:  Under  current  interstate 
case  processing,  applicants  and 
recipients  of  IV-D  services  would 
express  concerns  to  the  IV-D  agency  in 
the  State  in  which  they  applied  or  were 
referred  for  ser\'ices.  It  would  be  the 
responsibility  of  that  IV-D  agencv  to 
determine  whether  the  complaint 
involves  its  own  actions  or  a  responding 
State's  actions  in  the  case  and  to  follow 
up  by  conducting  its  own  review  or 
contacting  the  other  State's  IV-D  agency 


for  an  administrative  review,  as 
appropriate. 

21.  Comment  One  commenter 
indicated  that  the  proposal  is  ill-timed 
as  it  coincides  with  the  implementation 
of  outcome  measures,  the  incentive 
system  and  the  expansion  of  penaltv 
standards.  The  commenter  suggested 
that  this  provision  be  delayed  to  allow 
OCSE  to  evaluate  the  impac:t  of  these 
othf.T  measures  on  program 
performance. 

Response:  We  believe  that  the 
administrative  complaint  procedure  is  a 
central  component  and  an  appropriate 
element  of  the  move  toward  measuring 
program  results  and  performance-based 
incentives.  As  such,  we  do  not  believe 
that  it  is  appropriate  to  delay  these 
requirements  for  the  administrative 
complaint  procedures  beyond  the 
implementation  of  the  incentive  system 
and  other  outcome  measures. 

Comments  to  Section  305. 1     Definitions 

1    Comment:  Two  c:ommenters 
recommended  adding  a  sentence  which 
further  explains  the  meaning  of  "lack  of 
jurisdiction."  The  added  text  would 
include  the  following  qualifying 
statement:  "Depending  on  applicable 
law  concerning  the  subject  matter 
jurisdiction  in  which  the  custodial 
parent  or  child  resides,  lack  of 
jurisdiction  cases  may  also  include 
those  cases  in  w  hich  the  custodial 
parent  or  child  resides  in  the  civil 
jurisdictional  boundaries  of  another 
c:ountry  or  fed»;rally  recognized  Indian 
Tribe  "  Another  commenter  stated  the 
definition  of  lack  of  jurisdiction 
provided  is  not  satisfactory  and 
mentioned  that  subject  matter 
jurisdiction  issues  begin  with  respect  to 
the  place  of  conception. 

Response:  We  believe  the  sentence  in 
§  305.1(a)  is  clear  and  adequate  to 
explain  the  meaning  of  "lack  of 
jurisdiction  "  for  the  purposes  of  Federal 
data  reporting  Lack  of  jurisdiction 
refers  to  the  practical  effect  of  a  State 
being  unable  to  take  action  in  a  case  due 
to  lack  of  jurisdiction  or  other  means  to 
take  establishment  or  collection  action 
in  the  non-custodial  parent's 
jurisdiction  of  residence.  In  cases  where 
enforcement  tools  such  as  long  arm 
jurisdiction  can  be  used,  there  is  no  lack 
of  jurisdiction. 

2.  Comment:  A  few  commenters 
compared  the  proposed  regulation  with 
Federal  data  reporting  instructions  and 
expressed  confusion  over  the  definition 
of  "collections  received  and  distributed 
on  behalf  of  title  XIX  (Medicaid)  cases 
versus  the  proposed  definition  of  title 
XIX  cases."  The  commenters' 
understanding  from  Federal  data 
reporting  instructions  is  that  "Medicaid 


Only"  collections  and  cases  should  be 
reported  either  as  current  or  former 
assistance. 

Response:  The  commenter's 
understanding  is  incorrect.  Federal  data 
reporting  instructions  for  the  OCSE-157 
(AT-99-15)  state  that  a  "Medicaid  Onlv 
case"  is  "'a  case  where  the  child(ren) 
have  been  determined  eligible  for  or  are 
receiving  Medicaid  under  title  XIX  of 
the  Act.  but  who  are  not  current  or 
former  recipients  of  aid  under  titles  IV- 
A  or  IV-E  of  the  Act.  ""Medicaid  Only" 
cases  are  reported  as  never  assistance 
cases."'  We  remind  States  that 
"Medicaid  Only"  is  defined  and 
reported  differently  on  the  Federal 
financial  reporting  form,  the  OCSE-34A. 
The  OCSE-34A  will  be  the  source  for 
calculating  a  State's  collections  base  for 
incentive  purposes.  "Medicaid  Only" 
cases  will  be  reported  as  current 
assistance  cases  on  the  OCSE-34A. 
unless  the  case  was  formerly  on 
assistance  and,  therefore,  will  be 
reported  as  a  former  assistance  case. 
States  should  refer  to  OCSE-34A 
instructions  contained  in  Action 
Transmittal  AT-00-02  and  Dear 
Colleague  letter  DC-00-28.  Under 
section  458A(b)(5)(C)  of  the  Act.  the 
"'State  Collections  Base"  double  counts 
those  collections  in  which  the  "support 
obligation  *   *   *  is  required  to  be 
assigned  to  the  State  pursuant  to  Title 
IV-A  (TANF),  Title  IV-E  (Foster  Care) 
or  Title  XIX  (Medicaid)  *   *   *" 
Incentive  data  taken  from  the  OCSE-157 
report  uses  total  caseload  and  total 
collection  numbers  and  are  not  broken 
into  categories  (i.e.  current  assistance, 
never  assistance,  and  former  assistance) 
for  performance  calculations.  So,  the 
fact  that  Medicaid  only  cases  are 
reported  differently  on  the  OCSE-157 
and  OCSE-34A  reports  will  not  have  an 
impact  on  incentives.  However,  since 
several  commenters  found  this 
difference  to  be  confusing,  we  will  work 
with  States  to  reconcile  this  difference 
in  the  future. 

3.  Comment;  Several  commenters 
requested  a  specific  definition  of 
"reliable  data"  in§305.1(i).  A  few 
commenters  offered  definitions  of 
"reliable  data  "  that  referred  to 
Comptroller  General  standards  (U.S. 
General  Accounting  Office)  or  specific 
statistical  analysis  methodologies,  such 
as  Analysis  of  Variance  (ANOVA).  Two 
commenters  recommended  that 
monitoring  compliance  with  case 
closure  regulations  should  be  part  of  the 
data  reliability  audits.  Another 
commenter  recommended  that  data 
reliability  audits  should  measure 
compliance  with  Federal  reporting 
instructions. 


Response:  We  have  included  a  95 
percent  standard  for  data  reliability  in 
response  to  comments  to  make  the 
standard  clearer  than  what  was 
included  in  the  proposed  regulation. 
Our  95  percent  standard  is  based  on  the 
unwTitten.  yet  generally  accepted  10 
percent  error  rate  used  by  the  auditing 
community  and  based  on  our 
experience  in  FY  1999  data  reliability 
audits  conducted  of  State  IV-D  program 
data  to  date.  We  believe  the  definition 
of  "'reliable  data"  in  §  305. l(i)  as  revised 
is  adequate  and  preserves  needed 
flexibility  as  State  and  Federal  partners 
implement  the  new  incentive,  penalty, 
and  audit  system.  Although  no  specific 
reference  is  made,  General  Accounting 
Office  standards  are  included  in  the 
definition  of  "reliable  data."  We 
rejected  the  commenter's  suggestion  to 
use  the  analytical  technique  known  as 
ANOVA  because  it  is  not  suited  for  the 
comparison  of  results  obtained  from  one 
sample  of  reported  data. 

U^ile  not  included  in  the  definition, 
case  closure  wdll  be  examined  as  part  of 
the  sample  reviewed  in  the  Data 
Reliability  Audits.  In  addition,  OCSE 
employs  other  methods  to  assure  States 
are  closing  cases  appropriately.  Such 
methods  may  include  reviewing 
reported  data  for  large  decreases  in 
caseload  from  year  to  year  and  following 
up  with  a  discretionary  audit.  State  self- 
assessments  are  also  an  important 
management  tool  in  assuring 
compliance  with  Federal  requirements. 
Data  Reliability  Audits  will  measure  the 
level  of  each  State's  compliance  with  ■ 
Federal  reporting  instructions 
effectively  providing  a  common 
standard  by  which  all  States  will  be 
compared.  If  a  State  does  not  comply 
with  Federal  reporting  instructions,  its 
data  will  not  be  determined  to  be 
complete  and  reliable. 

4.  Comment:  One  commenter 
suggested  that  the  determination  of  data 
reliability  and  pajrment  of  incentives 
should  not  occur  until  a  level  playing 
field  is  established  with  statewide 
certified  automated  systems  in  place  in 
all  States. 

Response:  State  and  Federal  partners 
began  collaborating  on  standardized 
data  definitions  over  five  years  ago. 
Consensus  among  partners  was 
achieved  on  almost  all  details  of  the 
revised  reporting  system  approximately 
two  years  ago  through  a  State/Federal 
data  definitions  work  group.  The  statute 
does  not  pennit  a  delay  in  the 
assessment  of  data  validity  or  in  the 
implementation  of  the  new  incentive 
formula  until  automated  systems  are  in 
place  in  all  States.  Data  reliability  can 
and  will  be  assessed  in  States  without 
certified  statewide  automated  systems. 


Incentives  can  also  be  paid  to  States 
with  complete  and  reliable  data  that 
may  not  have  a  certified  automated 
system.  However,  more  frequent  audits 
may  be  necessary  for  those  States 
without  an  automated  system.  An  audit 
would  be  warranted  once  a  previously 
non-fully  automated  State  places  all 
cases  on  its  automated  system  or  when 
a  State  passes  its  FY1999  audit  at  or 
below  the  95  percent  level  for  any  line 
item. 

5.  Comment:  One  commenter 
suggested  that  "parent"  in  the  context  of 
a  IV-D  case  could  include  a  legal 
custodian  or  guardian  who  may  be 
obligated  to  pay  support  for  a  child,  not 
just  a  mother,  father,  or  putative  father 
as  described  in  section  301.1(a)  of  the 
proposed  rule. 

Response:  While  we  agree  that 
individuals  other  than  parents  may  be 
obligated  to  pay  support  for  a  child  in 
some  cases  and  understand  that  several 
States  have  provisions  that  can  hold 
step-parents  liable  for  support,  we  have 
retained  the  term  "parent"  in  §  305.1(a) 
for  consistency  with  the  majority  of  IV- 
D  cases  and  with  the  OCSE-157 
definition.  States  should,  however, 
include  IV-D  cases  where  a  legal 
custodian  or  guardian  or  step-parent 
becomes  the  obligor,  and  we  will 
consider  an  expanded  definition  of  the 
term  in  revisions  to  the  OCSE-157. 

6.  Comment:  Several  commenters 
asked  why  Federal  data  reporting 
instructions  for  the  OCSE-157 
contained  statements  that  were  not 
included  in  the  proposed  rule.  Others 
requested  consistency  with  Federal 
reporting  forms  in  a  wide  variety  of 
definitions  and  instructions. 

Response:  We  do  not  believe  it  is 
appropriate  to  include  the  same  level  of 
detail  in  the  instructions  in  the  rules. 
Federal  reporting  instructions  (AT  99- 
15)  do  not  conflict  with  statements  in 
regulations,  but  rather  elaborate  on 
those  requirements  with  greater 
specificity  and  examples.  States  must 
refer  to  the  detailed  instructions  that 
accompany  the  various  reporting  forms 
rather  than  using  the  regulations  as  a 
guide  to  completing  Federal  data 
reporting  forms. 

7.  Comment:  One  commenter 
suggested  that  there  was  not  enough 
time  for  States  to  complete 
reprogramming  of  data  reporting 
elements  prior  to  Data  Reliability 
Audits.  The  commenter  requested  that 
proposed  definitions  be  deleted  and 
instead  a  sentence  could  be  added 
which  refers  to  definitions  contained  in 
Federal  reporting  instructions.  This 
way,  any  changes  to  the  instructions  are 
always  covered  by  this  section  of  the 
regulation. 


Response:  We  believe  there  has  been 
enough  time  for  States  to  complete  any 
reprogramming  that  is  necessary.  State 
reprogramming  of  data  reporting 
elements  should  have  begun  with  the 
issuance  of  form  OCSE-157 
instructions,  AT-98-20  dated  luly  10, 
1998.  Limited  modifications  were  made 
through  AT-99-15.  States  should  not  be 
using  the  proposed  rule  or  this  final 
regulation  as  a  guide  to  data  reporting. 
States  that  do  not  report  in  a  timely 
manner  face  a  determination  of 
incomplete  data. 

Almost  all  of  these  definitions  are 
included  in  the  statute  and  should  not 
change  frequently.  It  is  appropriate  to 
include  definitions  of  key  terms  in 
regulations  where  they  are  subject  to 
notice  and  comment  rulemaking. 

8.  Comment:  Several  commenters 
expressed  confusion  about  the  words 
"received  and  distributed  "  in  §  305.1(b) 
which  defines  current  assistance 
collections  and  made  various 
suggestions  to  provide  clarification. 

Response:  This  was  intended  to 
address  collections  made  in  one  fiscal 
year  but  disbursed  in  the  next  fiscal 
year.  For  purposes  of  Federal  data 
reporting,  "distributed"  means 
"disbursed."  A  State's  incentive 
collections  base  for  a  fiscal  year  will 
onlv  include  collections  "disbursed"  in 
the  reporting  fiscal  year  for  individuals 
receiving  FV- D  services. 

9.  Comment:  One  commenter 
reconunended  a  phase-in  of  the  data 
reliability  requirement  and  consultation 
with  States  to  determine  an  acceptable 
standard  for  fiscal  year  2000. 

Response:  The  statute  requires  that 
data  be  determined  to  be  complete  and 
reliable  in  order  for  a  State  to  be  eligible 
to  receive  incentive  payments  under  the 
new  provisions  in  section  458A  of  the 
Act.  begiiming  with  FY  2000  data.  The 
requirement  for  complete  and  reliable 
data  is  being  phased-in  with  the 
performance-based  incentive  system,  i.e. 
the  data  upon  which  one-third  and  two- 
thirds  of  incentive  funds  will  be  paid 
are  subject  to  this  requirement  in  fiscal 
years  2000  and  2001.  respectively.  We 
have  included  a  95  percent  standard  for 
data  reliability  in  these  regulations 
beginning  with  respect  to  FY  2001  data. 
This  standard  is  based  on  generally 
accepted  standards  within  the  auditing 
community  and  based  on  our 
experience  in  data  reliability  audits 
conducted  to  date. 

10.  Comment:  One  commenter 
suggested  that  the  Secretary  be  given 
discretion  to  waive  requirements  in 
§§  305.0  through  305.66  for  fiscal  year 
2000.  The  commenter's  rationale 
included  apparent  conflicts  between  the 
proposed  rules  and  current  data 
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reporting  instructions  and  the 
uncertdintv  of  prn|ecting  State 
incenti\es. 

Rpsponsp  There  l^  no  statutnrx' 
authority  for  the  SecretarN'  to  \vai\t'  th>' 
man\'  elements  of  the  new  iik  enti\>' 
system  implemented  b\  the  ret^ul.itionN 
Moreover,  the  statute  is  (  lear  fiiouuh  t^ 
be  implemented  without  final 
regulations   Federal  data  reportm<_; 
instructions  are  not  in  conflu  t  with  th.' 
proposed  rules,  hut  rather  i  ontaiu  iiMri 
detail    .States  >hould  follow  rfpurtmu 


instrurtions  when  reporting  information 
for  iiirentive  calculations.  Again,  the 
phase-in  (jeriod  will  limit  State  and 
Fi'der.il  [)artners'  uncertainty  with  the 
new  [jertormance-based  incentive 
s\  -.ti'in, 

1 1    I'otniufnt-  One  commenter  asked 
inr  the  speciht   lines  from  the  OC]SE-157 
li.ita  report  that  match  the  elements 
iieeili'd  to  cah  ulate  tht'  incentive 
I  I  ilii'i  tniii.s  base  described  in  §  305. l(b}- 


Response:  In  the  table  below  we  have 
provided  the  specific  line  numbers  from 
the  reporting  forms  OCSE-157,  OCSE- 
34A,  and  OCSE-396A  which  are  used  to 
calculate  the  five  performance  levels. 
This  information  will  help  States 
understand  how  OCSE  will  calculate 
State  performance,  highlight  the 
importance  of  key  data  elements  of 
State-reported  data,  and  assist  States  in 
making  projections  of  their  own 
performance. 
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Incentive  Measure  Formulas  (FY  2000  and  Beyond) 
INCENTIVE  MEASURE       "^ 


FORM  AND  LINE  NUMBERS 


IV-D  PEP 

Number  of  Children  in  the  Caseload  in  (he  FY  or  as  of 

the  end  of  the  FY  Who  Were  Born  Out-of- Wedlock 

with  Paternity  Established  or  Acknowledged 

Number  of  Children  in  the  Caseload  as  of  the 

End  of  the  FY  Who  were  bom 


OCSE.157Line6 
OCSE-157  Line  5  (of  the  preceding  FY) 


STATEWIDE  PEP 


Number  of  Minor  Children  in  the  State 

Bom  Oui-of- Wedlock  with 

Paternity  Established  or  Acknowledged  During  the  FY 

Number  of  Children  in  the  Sute  Bom  Out-of  Wedlock 

During  the  Preceding  FY 

SUPPORT  ORDER  ESTABLISHMENT 


OCSE-157  Line  9 
OCSE-157  Line  8  (of  the  preceding  FY) 


Number  of  IV-D  Caiet  with  Snoport  Order. 
Number  of  IV-D  Cases 


CURRENT  COLLECTIONS 


Amount  Collecled  for  Current  Support  in  IV-D  Cases 
Amount  Owed  for  Current  Support  in  IV-D  Cases 


ARREARAGE  COLLECTIONS 


Number^f  IV-D  Cases  Pavine  Toward  Arrears 
Number  of  IV-D  Cases  With  Arrears  Due 


QCSE.157  1ine? 
OCSE-157  Line  1 


OCSE-!57Line25 
OCSE-157  Line  24 


OCSE- 157  Line  29 
OCSE- 157  Line  28 


Total  IV-D  Dollars  Coiiectgd 
Total  IV-D  Dollars  Expended 


COST  EFFECTIVENESS 

OCSE-34A  Lines  8  -^  S  -^  13  of  column  (e) 
OCSE-396A  Lines  9  columns  (A)  +  (C)  -  1(b)  columns  (A) 


(C) 


STATE  COLLECTIONS  BASE 


2(CurTent  Assistance  +  Former 

Assistance  Collections)  +  Never 

Assistance  Collections 


OCSE-34A: 
2((Line  8  columns  a+b+c)  ■*■  (Line  5  columns  a+b+c))  + 
Line  8  column  d  +  Line  5  column  d  +  Line  13  column  e 


Comments  to  Section  305.2  Performance 
Measures 

1.  Comment:  One  commenter 
"recommended  allowing  States  to 
exclude  cases  where  it  is  impossible  to 
establish  paternity  for  children  bom 
out-of-wedlock  in  the  preceding  year. 
Examples  of  cases  to  exclude  included: 
Mother's  noncooperation,  death  of  child 
or  putative  father  before  paternity 


establishment,  custodial  parent  closes 
case  before  paternity  establishment,  and 
inconclusive  genetic  testing.  A  second 
commenter  asked  if  situations  where 
paternity  is  contested  for  a  child  born 
within  marriage  should  be  included.  A 
third  commenter  asked  if  a  child  can  be 
excluded  if  good  cause  was  in  effect  at 
any  time  during  the  fiscal  year  or  must 
it  be  in  effect  at  the  end  of  the  fiscal 
year. 


Response:  Some  of  the  examples  cited 
are  ver\'  rare  and  are  accounted  for 
within  the  allowable  tolerances  in  the 
performance  standards.  The 
performance  standards  for  paternity 
establishment  and  other  measures  do 
not  require  100%  compliance  in  every 
case  before  an  incentive  can  be  earned 
or  a  penalty  is  avoided.  State  and 
Federal  partners  and  Congress 
recognized  that  perfect  performance  was 
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not  possible  and  decided  to  focus  on 
effective  or  significantly  improved 
performance. 

Moreover,  section  452(g)(2)  of  the  Act 
requires  that  States  exclude  chddren  in 
cases  involving  good  cause.  This  would 
apply  to  cases  where  a  good  cause 
finding  was  in  effect  at  any  time  during 
the  vear.  OCSE  has  issued  more  detailed 
reporting  instructions  which  instruct 
States  to  exclude  children  where  there 
is  noncooperation  due  to  good  cause  or 
death  of  a  parent  as  provided  for  under 
section  452(g)  of  the  Act. 

In  addition,  most  State  laws  presume 
that  a  child  born  within  a  marriage  is 
legitimate.  These  children  could  be 
determined  to  be  born  out-of-wedlock 
onlv  if  allowable  under  State  law  and 
then  only  if  a  court  determined  the 
presumed  father  could  not  have  been 
the  child's  biological  parent. 

2.  Comment:  A  number  of 
commenters  wanted  Federal  data 
reporting  instructions  and  the  proposed 
rule  to  be  consistent.  One  commenter 
believed  that  "case  count  at  a  point  in 
time"  was  not  as  specific  as  the  wording 
of  the  numerator  and  denominator  used 
in  the  support  order  measure  itself. 

Response:  Federal  reporting 
instructions  are  consistent  with  the 
measures  as  described  in  this  regulation 
However,  regulations  will  not  be  as 
detailed  as  reporting  instructions.  The 
narrative  description  of  the  support 
order  measure  in  the  regulation  is 
correct  in  identifying  it  as  case  count  at 
a  point-in-time  (the  end  of  this  fiscal 
year).  This  measure  counts  cases  with  at 
least  one  support  order. 

3.  Comment:  One  commenter  said  that 
the  statewide  paternity  establishment 
percentage  should  include  only  children 
bom  in  the  reporting  State  and  involved 
in  an  interstate  case  as  it  is  inconsistent 
to  include  a  child  bom  out-of-wedlock 
i^fahother  State 

|\       y    flesponse.  Revised  OCSE-157 
'^"-*''^ reporting  instructions  issued  in  AT-99- 
15  explain  that  with  respect  to  the 
statewide  paternity  percentage.  States 
should  report  children  who  were  born 
out-of-wedlock  in  the  State  since  States 
get  their  data  from  their  vital  statistics 
agencies.  This  is  also  consistent  with 
the  instructions  for  counting  the  number 
of  children  with  paternity  established  or 
acknowledged  for  the  statewide  PEP 
The  instructions  require  States  to  only 
include  those  children  bom  in  the  State 
with  paternity  established  or 
acknowledged. 

4.  Comment:  One  commenter  said  that 
"modification"'  must  be  defined  in  the 
explanation  of  the  support  order 
establishment  measure.  An  example  was 
cited  from  the  commenters  State  where 
a  second  case  is  created  when  a 


subsequent  child  is  born  to  the  same 
parents  until  the  new  order  can  be 
consolidated  with  the  earlier  order. 

Response:  OCSE  data  reporting 
instructions  (AT-99-15)  explain  that 
this  measure  is  counting  cases  with 
orders,  and  modifications  to  an  existing 
order  should  not  be  reported.  However, 
if  a  second  case  is  required  to  be 
established,  it  should  be  counted  as  a 
separate  case  until  the  two  cases  with 
orders  are  consolidated.  When  the 
consolidation  occurs,  the  subsequent 
case  should  be  subtracied  from  the 
count. 

5.  Comment:  One  commenter 
observed  that  «j  305.2(a)(4)  conflicts  with 
AT-97-17  which  requires  States  to  first 
apply  IRS  Tax  Offset  collections  to 
assigned  arrears.  The  commenter 
believed  that  the  performance  criteria 
penalizes  States  that  follow  Federal 
distribution  requirements.  Another 
commenter  believed  that  not  counting 
Federal  income  tax  refund  offsets  as  an 
arrearage  payment  when  no  money  goes 
to  the  family  would  lead  to  States 
directing  efforts  away  from  collecting 
arrears  owed  to  the  State.  This  would 
negatively  impact  the  State's  cost- 
effectiveness  performance  level. 

Response:  Section  458Afb)(6)(D)  of 
the  Act  includes  a  specific  requirement 
with  respect  to  former  assistance  cases 
in  which  some  arrearages  are  owed  to 
the  State  and  some  arrearages  are  owed 
to  the  family.  In  such  cases.  States  may 
only  count  cases  in  which  some 
arrearage  payments  are  distributed  to 
the  family.  Congress  added  this 
provision  in  response  to  concerns  that 
States  would  be  able  to  count  former 
assistance  cases  as  cases  paying 
arrearages  for  incentive  purposes  when 
the  onlv  action  taken  by  the  State  was 
to  submit  the  arrearages  owed  to  the 
State  for  Federal  income  tax  refund 
offset.  Thus  States  would  have  no 
incentive  to  collect  support  owed  to 
former  assistance  families. 

In  addition,  we  do  not  agree  with  the 
second  commenters  statement  that 
counting  arrears  payments  this  way 
would  direct  States  away  from 
collecting  arrears.  States  have  a  strong 
inducement  to  collect  arreas  owned  to 
the  State  in  any  circumstance  because 
the  State  receives  a  direct  financial 
benefit  and  because  these  collections 
help  families  stay  off  of  TANF,  thus 
increasing  self-sufficiency 

6.  Comment:  One  commenter  believed 
that  States  should  not  be  held  to 
performance  criteria  for  areas  that  have 
not  been  worked  out.  The  commenter 
cited  aspects  of  interstate  cases,  such  as 
administrative  enforcement  and  the 
absence  of  final  regulations 


implementing  the  Uniform  Interstate 
Family  Support  Act. 

Response:  Interstate  cases  are  a 
significant  part  of  the  child  support 
caseload  and  the  statute  does  not 
exclude  these  cases  from  the  incentive 
formula's  performance  measures. 
Statutory  provisions  specifically 
provide  for  double  counting  of 
collections  where  one  State  collects 
support  for  another  State,  whether  it  is 
a  traditional  interstate  case  or  an 
administrative  enforcement  is 
employed.  Section  458A(c)  of  the  Act 
requires  support  collected  by  one  State 
at  the  request  of  another  State  to  be 
treated  as  having  been  collected  in  full 
by  each  State. 

7.  Comment:  One  commenter  said  that 
"total  IV-D  dollars  expended"  should 
be  defined  better  in  the  explanation  of 
the  cost-effectiveness  performance 
measure  and  added  that  State  program 
structiire  should  be  taken  into  account. 

Response:  "Total  IV-D  dollars 
expended"  is  a  commonly  used  term  in 
Federal  financial  reporting  instructions. 
Instructions  given  to  States  for  form 
OCSE-396A  provide  more  detail  on 
how  this  information  should  be  reported 
by  States.  State  and  Federal  partners 
that  recommended  the  incentive 
formula  to  Congress  believed  all  IV-D 
expenditures  should  be  included  in  the 
cost-effectiveness  performance  measure. 
States  do  have  the  flexibility  to  structure 
their  programs  in  many  different  ways. 
We  encourage  States  to  consider  the 
impact  of  program  structure,  among 
many  other  factors,  in  assessing  barriers 
to  performance  luider  the  new  incentive 
system. 

8.  Comment:  One  commenter  believed 
§  305.2(a)(1),  which  describes  the 
paternity  establishment  performance 
level,  should  read  the  coimt  of  children 

"may"  (rather  than  shall)  not  include 
children  in  cases  with  a  deceased  parent 
or  where  good  cause  has  been 
determined.  The  commenter  stated  that 
these  cases  are  few  and  data  reporting 
from  automated  systems  is  too  costly 
and  complicated. 

Response:  Section  452(g)(2)  of  the  Act 
provides  that  the  total  number  of 
children  shall  not  include  any  child 
who  is  dependent  by  reason  of  the  death 
of  a  parent  unless  paternity  is 
established  for  such  child  or  any  child 
with  respect  to  whom  an  applicant  or 
recipient  is  found  to  have  good  cause  for 
refusing  to  cooperate.  Accordingly, 
these  children  shall  not  be  included  in 
the  count. 

9.  Comment:  One  commenter 
recommended  that  special  provision  be 
made  for  States  like  California,  New 
York,  Florida,  and  Texas,  who  have  a 
higher  number  of  immigrants. 
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Response:  The  statute  governing 
incentives  is  very  specific  and  does  not 
allow  for  any  such  special  provisions. 
We  assume  the  commenter  is  referring 
to  cases  where  one  parent  resides  in  a 
foreign  country.  While  we  agree  that 
some  cases  involving  immigrants  may 
present  greater  challenges  to  child 
support  enforcement  programs,  there  are 
often  mechanisms  for  working  these 
cases  such  as  agreements  between  the 
State  and  the  foreign  country.  When 
there  is  no  jurisdiction  to  work  the  case 
and  no  mechanism  to  facilitate 
government-to-govenunent  cooperation, 
these  cases  will  not  be  included  in  the 
incentive  calculation. 

It  should  also  be  noted  that  the  Child 
Support  Performance  and  Incentive  Act 
of  1998  requires  the  Secretary  to 
conduct  a  study  "*   *  *  that  identifies 
any  demographic  or  economic  variables 
that  account  for  differences  in  the 
performance  levels  achieved  by  the 
States  with  respect  to  the  performance 
measures..."  and  make 
recommendations  for  changes  "*   *   *  to 
the  system  as  may  be  necessary  to 
ensure  that  the  relative  performance  of 
States  is  measured  from  a  baseline  that 
takes  account  of  any  such  variables." 
This  report  due  to  the  Congress  October 
1,  2000,  will  provide  useful  information 
to  the  States  and  Federal  government  on 
the  affect  such  variables  have  on  State 
performance. 

10.  Comment:  One  commenter  asked 
a  question  about  counting  voluntary 
collections  in  the  current  collections 
performance  level.  The  commenter 
stated  that  there  is  no  amoimt  "owed" 
in  a  voluntary  pajmient  and  therefore  it 
cannot  be  included  in  the  denominator. 

Response:  Section  305.2  requires 
voluntary  payments  to  be  included  in 
both  the  numerator  and  denominator  of 
the  ciurent  collections  performance 
level.  This  is  the  only  way  the  State  can 
take  credit  for  the  volimtary  payment  as 
a  "collection."  In  these  circumstances, 
we  believe  it  is  reasonable  to  consider 
the  amount  paid  to  be  the  amount 
"owed"  until  a  support  order  can  be 
established. 

11.  Comment:  A  few  conmienters 
recommended  excluding  "minor"  from 
the  numerator  of  the  statewide  paternity 
establishment  percentage  because  a  case 
may  begin  when  the  child  is  a  minor 
and  be  resolved  after  the  age  of  majority 
in  the  same  fiscal  year. 

Response:  The  numerator  of  the 
statewide  paternity  establishment 
percentage  is  taken  directly  from  section 
452(g)  of  the  Act  and,  therefore,  the 
word  "minor"  may  not  be  excluded. 
Federal  data  reporting  instructions  (AT- 
99-15)  state  that  emancipated  children 
should  not  be  included  in  the  coiuit  of 


children  and  that  States  should  only 
include  those  children  who  are  under 
18.  However,  instructions  do  allow 
States  to  count  children  who  have 
reached  their  18th  birthday  in  the  fiscal 
year  being  reported.  This  standardized 
definition  of  a  minor  child  was  added 
to  address  States'  desire  for  a  "level 
playing  field"  regarding  the  paternity 
establishment  percentage — that  no 
particular  State  have  an  unfair 
advantage  regarding  the  PEP  because  of 
the  way  that  State  defines  emancipation. 

12.  Comment;  One  commenter 
suggested  the  inclusion  of  an  additional 
optional  performance  measure  for  the 
current  collections  performance  level. 
The  measure  would  presumably 
compare  the  number  of  cases  paying  on 
current  support  to  the  number  of  cases 
with  current  support  due. 

Response:  There  is  no  statutory 
authority  for  including  a  second 
optional  measure  for  the  current 
collections  performance  level  for 
incentive  payments.  In  addition,  State 
and  Federal  partners  did  not 
reconunend  a  case-based  measure  on 
current  support  because  States  treat 
these  collections  similarly,  unlike 
arrearage  collections  which  are  dealt 
with  in  significantly  different  ways  by 
individual  States.  However,  nothing 
prevents  a  State  from  tracking 
performance  in  this  way  for  its  own 
program  monitoring  purposes.  For 
penalty  purposes,  we  believe  States 
should  be  measured  using  the  same 
measure  that  is  used  for  incentive 
payments. 

Comments  to  §  305.31  Amount  of 
incentive  payment 

1.  Comment:  One  commenter 
recommended  rewording  §  305.31(e)  for 
clarity  to  read:  "A  State's  maximum 
incentive  base  amount  for  a  State  for  a 
fiscal  year  is  zero  if  the  fiscal  year  data 
submitted  by  the  State  to  calculate  a 
performance  level  fails  to  meet  data 
reliability  items  as  determined  by  a 
Federal  audit  performed  under 
§305.60(1)  of  this  part." 

Response:  Paragraph  (e)  tracks  the 
from  statutory  language  in  section 
458Afb)(5)(B)  and  we  believe  it  is  clear 
as  written. 

2.  Comment:  Several  commenters 
inquired  about  how  HHS  will  handle 
downward  adjustments  in  incentive 
payments  for  States  that  overestimated 
their  quarterly  claims  or  whose 
performance  data  was  found  to  be 
incomplete  or  unreliable.  Commenters 
asked  if  the  funds  would  go  to  other 
States,  a  pool  for  future  vears.  or  are 
lost. 

Response:  In  the  case  of  States  that 
overestimated  quarterly  estimated 


claims  for  incentive  payments,  there 
will  be  a  final  adjustment  of  IV-D  grant 
awards  approximately  nine  months  after 
the  end  of  the  fiscal  year.  Final 
adjustments  can  be  either  up  or  down 
depending  upon  the  State's  original 
estimated  quarterly  claims,  calculation 
of  the  traditional  cost-effectiveness 
incentive  formula  and  the  proportional 
distribution  of  incentive  funds  to  all 
States  based  on  performance.  This 
mirrors  the  traditional  process  in  which 
incentive  payments  have  been  made  to 
States.  During  the  phase-in  period,  this 
adjustment  will  be  based  upon 
calculation  of  the  traditional  cost- 
effectiveness  incentive  and  calculation 
of  the  new  performance-based 
incentives.  During  fiscal  year  2006.  only 
one-third  of  the  incentive  pool  or  Si  39 
million  will  be  available  for  payment  to 
the  States  based  on  the  new  incentive, 
while  two  thirds  of  a  State's  incentive 
will  be  earned  based  on  the  traditional 
incentive  system.  Funds  from 
downward  adjustments  made  under  the 
new  incentive  provisions  will  go  to 
other  States.  Funds  from  downward 
adjustments  attributable  to  the  existing 
incentive  system  will  be  returned  to  the 
U.S.  Treasury.  Because  of  the 
uncertainty  involved  w-ith  amounts  that 
individual  States  will  earn  under  the 
new  incentive  system,  we  encourage 
States  to  be  conservative  in  their 
estimates  of  incentives  for  the  phase-in 
years  of  the  new  system. 

In  the  case  where  a  State  is 
determined  to  have  incomplete  or 
unreliable  data,  and  is  thus  ineligible  for 
incentives  under  the  new  incentive 
system,  those  funds  will  be 
redistributed  to  other  States  based  on 
their  performance  for  the  same  fiscal 
year.  We  remind  commenters  that 
completeness  and  reliability  of  a  State's 
performance  data  will  be  determined  on 
a  measure  by  measure  basis.  The 
determination  is  not  "all  or  nothing" — 
incentive  funds  are  calculated  based  on 
the  State's  scores  for  each  of  the  five 
performance  measures.  Accordingly,  a 
State  which  has  incomplete  or 
unreliable  data  with  respect  to  one  (or 
more)  performance  measures  may  still 
qualify  for  incentive  payments  based  on 
its  performance  levels  for  the  remaining 
measures. 

3.  Comment:  Several  commenters 
stated  that  the  calculation  of  the 
incentive  formula  is  too  complicated, 
preventing  States  from  estimating 
incentives  and  delaying  payment  of 
incentives  until  all  States  report  data 
and  final  calculations  are  made.  One 
commenter  recommended  a  revised 
process  that  allojv's  State  and  Federal 
goveriunents  to  make  reasonable 
decisions  about  the  amount  of  incentive 
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payments.  Another  comrnenter  said  that 
requiring  States  to  estimate  their  own 
incentives  is  contrar\-  to  legislation 
which  requires  the  Secretan.'  to  estimate 
the  amount  of  State  incentives.  A  few 
commenters  asked  for  a  methodology  or 
guidance  to  estimate  incentives,  while 
others  recommended  speedy  estimates 
or  taking  into  account  the  phase-in 
period. 

Response:  The  incentive  calculation  is 
e.xplicitlv  required  by  statute  and 
therefore,  we  are  unable  to  modif\'  it. 
We  are  aware  that  it  presents  challenges 
to  State  and  Federal  planning  and 
implementation.  There  is  a  significant 
amount  of  uncertainty  as  we  move  from 
the  traditional  incentive  system  to  one 
based  on  performance.  As  State  and 
Federal  partners  gain  more  experient:e 
with  data  reporting  and  performance 
under  the  new  system,  the  ability  to 
predict  performance  should  improve. 

We  are  committed  to  monitoring  the 
implementation  of  the  new  incentive 
pavment  process  and  consulting  with 
States.  We  will  recommend 
improvements  to  Congress  if  elements  of 
the  formula  prove  to  be  unworkable  (jr 
contrary  to  the  intent  of  improving  the 
program's  performance, 

Federal  staff  have  traditionally  made 
estimated  incentive  payments  based  on 
Stdtf  estimates  of  future  incentive 
earnings.  The  program  is  forward 
funded  with  final  adjustments  to 
funding  made  later  as  actual  data  is 
reported.  This  process  will  not  change 
Federal  staff  will  perform  an  analysis  to 
determine  if  State  estimates  appear  to  be 
significantly  higher  or  lower  than  likelv 
actual  incentives  and  recommend 
adjustments.  We  believe  this  comports 
with  the  statutory  requirement  that  the 
Secretary  make  estimated  payments 
based  on  the  best  information  available 
In  addition,  the  phase-in  period  limits 
the  amount  of  uncertainty  with  regard  to 
estimating  incentives  for  fiscal  years 
2000  and  2001. 

4.  Comment  One  commenter 
observed  that  States  should  be  able  to 
identify  whether  a  case  formerly 
received  public  assistance  by  use  of  an 
indicator  present  in  State  files  and  the 
Federal  Case  Registry.  Computer 
matching  of  data  files  could  be  used  to 
share  this  information  with  other  States 
in  interstate  cases  so  that  collections  in 
former  assistance  cases  can  be  given 
double  credit  in  the  calculation  of  the 
State  incentive  base. 

Response:  The  commenter  correctly 
identifies  that  it  will  be  to  each  States 
advantage  to  identifv'  which  cases 
formerly  received  public  assistance.  We 
encourage  States  to  shar^  this 
information  in  interstate  cases.  We 
recognize  that  each  State's  ability  to 


identify  these  cases  will  vary  depending 
upon  historical  records  and  automation. 
While  States  may  not  have  complete 
information  on  older  cases,  they  will 
benefit  from  developing  a  procedure  for 
recording  iormer  assistance  status  on 
cases  in  FY  2000  and  beyond. 

The  Federal  Case  Registry  does  not 
currently  include  a  data  element  which 
would  indicate  whether  a  case  formerly 
received  assistance.  In  the  future,  such 
a  data  element  could  be  considered  for 
discussion  by  State  and  Federal 
partners. 

5.  Comment:  Several  commenters 
expressed  concern  that  required  Data 
Reliability  Audits  would  not  be 
completed  in  order  for  FY  2000 
incentives  to  be  calculated  and  paid. 

Response:  Data  Reliability  Audits  for 
FY  2000  incentives  will  not  begin  until 
FY  2000  data  is  available  from  States. 
()('SE  is  committed  to  providing 
adequate  resources  for  Federal  auditors 
to  complete  the  necessar\'  work  to 
calculate  each  year's  incentive 
payments.  Data  Reliability  Audits  rely 
on  the  submission  tjf  State-reported  data 
and  cooperation  of  the  States.  Because 
of  the  time  it  takes  to  conduct  audits  in 
every  State,  it  is  imperative  that  data  be 
submitted  on  a  timely  basis.  That  is  why 
we  are  imposing  a  deadline  of  December 
31st  for  the  reporting  of  final  adjusted 
data  for  a  fiscal  year  Audits  will  be 
conducted  based  on  the  data  submitted 
by  -States  up  until  December  31st.  If 
these  data  are  determined  to  be 
incomplete  or  unreliable,  the  State  will 
be  subject  to  a  loss  of  incentive  funds 
for  the  prior  fiscal  year.  In  addition,  the 
results  of  the  fiscal  year  1999  audit  will 
be  important  in  determining  the  level  of 
audit  necessary  for  a  State  for  fiscal  year 
2000  For  those  States  meeting  a  high 
level  of  reliability  in  1999.  the  audit  will 
not  have  to  be  as  exhaustive  as  it  will 
for  those  States  displaying  a  low  level 
of  reliability  in  1999.  or  for  those  States 
that  have  made  major  changes  in  their 
systems  or  other  data  related  processes. 
Stales  may  request  a  data  reliability 
audit  during  FY  2000  if  they  have  the 
ability  to  produce  an  'ad  hoc"  report 
using  FY  2000  data  which  OCSE  can 
review. 

6.  Comment:  One  commenter  wrote 
that  using  1998  as  a  base  year  for 
program  expenditures  will  unfairly 
penalize  States  that  paid  for  automated 
systems  during  this  timeframe. 

Response:  Tnat  is  why  we  have 
included  an  alternative  base  period  that 
States  may  elect  to  use.  .States  have  the 
option  of  using  the  average  amount  for 
fiscal  years  1996.  1997.  and  1998  for 
determining  a  State's  base  year  for 
reinvestment  of  incentives.  Employing  a 
three-year  average  would  decrease  the 


effect  of  large  non-recurring 
expenditures  such  as  automated 
systems. 

7.  Comment:  One  commenter  asked 
how  the  statutorily-capped  amounts  of 
the  incentive  pool  for  FY  2000  through 
F\'  2008  were  determined.  The  same 
commenter  inquired  if  two-thirds  of  the 
old  incentive  formula  equals  or  exceeds 
the  FY  2000  pool  of  $422  million  for  all 
States,  will  additional  money  be  made 
available  for  States  to  earn  the  one-third 
new  incentive? 

Response:  The  original  statutory 
requirement  for  development  of  a  new 
performance-based  incentive  formula 
required  the  new  formula  to  be  cost 
neutral,  meaning  not  costing  more  than 
projections  of  incentives  payments 
under  the  old  formula.  Congress  enacted 
the  capped  incentive  pool  amounts 
contained  in  section  458A{b)(2)  of  the 
Act  based  on  budget  estimates  for  these 
years. 

During  the  phase-in  period  of  FY 
2000-2001,  the  old  and  new  incentive 
formulas  are  in  operation  concurrently. 
Thus,  for  FY  2000  the  old  formula 
which  is  uncapped  would  be  calculated 
as  usual  and  two-thirds  of  that  amount 
would  be  actually  paid  to  the  States 
based  on  this  formula.  One-third,  or 
SI  39  million,  of  the  FY  2000  incentive 
pool  of  S422  million  would  be  paid  for 
States'  performance  on  the  new  formula. 
Because  the  old  formula  is  affected  by 
declining  TANF  collections,  which  also 
caps  incentives  paid  for  non-TANF 
collections  under  the  old  incentive 
formula,  and  the  two-thirds  phase-in, 
we  do  not  expect  that  States  will  earn 
more  than  S422  million. 

8.  Comment:  One  commenter  believed 
that  §  305.32(c)  implied  that  both  States 
may  count  an  interstate  administrative 
enforcement  collection  in  its  collections 
base  in  addition  to  traditional  interstate 
collections. 

Response:  Statutory  provisions 
specifically  allow  for  double  counting  of 
collections  where  one  State  collects 
support  for  another  State,  whether  it  is 
a  traditional  interstate  case  or 
administrative  enforcement  is 
employed.  Section  458A(c)  of  the  Act 
provides  that  support  collected  by  one 
State  at  the  request  of  another  State 
shall  be  treated  as  having  been  collected 
in  full  by  each  State.  Collections 
received  via  administrative  enforcement 
in  interstate  cases  can  only  be  reported 
by  both  the  responding  and  initiating 
States  if  they  meet  the  requirement  of 
section  458A(c).  If.  for  example.  State  A 
uses  administrative  enforcement  to 
collect  support  by  itself,  such  as  through 
interstate  wage  withholding  where  State 
A  sends  a  wage  withholding  request 
directly  to  an  employer  in  State  B,  only 
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State  A  would  qualify  for  reporting  the 
collection.  Similarly,  if  State  B  provides 
information  or  other  assistance  (and  not 
actual  collection)  to  State  A  in  response 
to  a  request,  it  would  not  be  able  to 
report  the  collection.  We  will  use  State- 
reported  data  to  calculate  all 
components  of  the  incentive  formula 
including  the  collections  base. 

9.  Comment:  One  commenter  asked 
how  the  phase-in  provisions  would 
impact  the  payment  of  incentives  luider 
§§  305.31  and  §  305.34  and  reinvestment 
of  incentives  under  section  §  305.35. 

Response:  During  fiscal  years  2000 
and  2001,  the  old  and  new  incentive 
formulas  are  in  operation  conciurently. 
Therefore,  for  fiscal  year  2000,  States 
,  will  be  able  to  earn  two-thirds  of  what 
they  earn  under  the  traditional  cost- 
effectiveness  formula,  which  is 
uncapped.  One-third  of  the  $422  million 
fiscal  year  2000  incentive  pool  or  $139 
million  will  be  available  to  all  States  to 
be  shared  under  the  performance-based 
incentive  formula.  For  fiscal  year  2001, 
States  will  be  able  to  earn  one-third  of 
what  they  earn  under  the  traditional 
cost-effectiveness  formula,  which  is 
uncapped.  Two-thirds  of  the  $429 
million  fiscal  year  2001  incentive  pool 
or  $286  million  will  be  available  to  all 
States  to  be  shared  under  the 
performance-based  incentive  formula. 

The  incentive  payment  process 
required  by  §  305.34  remains  unchanged 
during  the  phase-in  period  except  that 
we  must  factor  inAhe  performance  of  all 
States  for  the  partial  (l/3rd  or  2/3rd) 
calculation  of  the  performance-based 
incentive  payment.  Complete  and 
reliable  State  data  are  required  for 
payment  of  incentives  on  the 
performance-based  formula. 

The  reinvestment  requirement 
described  in  §  305.35  is  applicable  to 
one-third  and  two-thirds  portions  of  the 
incentives  a  State  may  receive  under  the 
new  formula  for  fiscal  years  2000  and 
2001  respectively. 

10.  Comment:  One  commenter 
pointed  out  an  error  in  the  example 
given  at  Table  B  to  Paragraph  (j). 

Response:  The  commenter  was  correct 
in  that  there  was  an  error  in  the 
numbers  for  two  of  the  fictional  States. 
We  corrected  that  error  in  the  example 
which  appears  earlier  in  this  preamble 
and  are  eliminating  the  example  at 
§  305.33  (j)  from  the  final  rule,  since  it 
was  there  for  illustrative  purposes  only. 

Comments  to  Section  305.35 
Reinvestment 

1.  Comment:  Several  commenters 
suggested  that  the  requirement  to 
reinvest  incentive  funds  in  the  Title  IV- 
D  program  be  phased-in  over  the  same 
three  year  period  as  the  new  incentive 


structure.  One  commenter  stated  that 
there  is  no  need  for  Federal  intrusion 
into  this  area.  Another  commenter 
suggested  that  the  reinvestment 
requirement  be  tabled  until  the  new 
incentive  system  is  fully  implemented 
and  data  can  be  validated.  One 
commenter  said  the  rule  was  unclear 
regarding  the  starting  date  of  the 
reinvestment  requirement. 

Response:  Section  458A(f)  of  the 
Social  Security  Act  provides  for  a 
phase-in  of  the  requirement  for  States  to 
reinvest  incentive  payments  which 
matches  the  implementation  of  the  new 
incentive  payment  system.  Only 
incentive  payments  based  on  the  new 
system  must  be  reinvested.  Accordingly, 
one-third  of  FY  2000  incentives,  two- 
thirds  of  FY  2001  incentives,  and  all  of 
FY  2002  incentives  and  beyond  must  be 
reinvested  in  the  fV-D  program.  There 
is  no  statutory  authority  to  delay 
implementation  of  the  reinvestinent 
requirement. 

In  the  past,  there  were  no 
requirements  on  use  of  incentive  funds 
except  that  they  be  shared  with  political 
subdivisions  that  help  operate  the 
program.  Over  the  years,  the  fact  that 
IV-D  incentive  funds  could  be  used  to 
support  State  or  local  programs  other 
than  child  support  drew  much 
attention.  The  reinvestment  requirement 
had  its  roots  in  the  consensus  of  the 
State  and  Federal  workgroup  on 
incentives.  The  Congress  clearly 
expressed  its  belief  that  financial 
rewards  earned  by  the  FV-D  program 
should  be  reinvested  in  the  IV-D 
program  by  enacting  a  reinvestment 
requirement.  The  requirement  to 
reinvest  incentive  funds  should  add 
critical  resources  to  State  efforts  to 
improve  the  performance  of  child 
support  enforcement  programs. 

2.  Comment:  One  commenter 
suggested  a  third  alternative  to 
calculating  the  base  amount  of  a  State's 
IV-D  program  investment:  the 
denominator  of  the  previous  year's  cost 
effectiveness  ratio  (total  IV-D  dollars 
expended)  minus  the  previous  year's 
incentives  earned,  only  if  the  cost 
effectiveness  ratio  was  at  least  S3. 00  and 
at  least  two  other  performance  measures 
remained  constant  or  increased  over  the 
previous  year. 

Response:  We  have  not  implemented 
the  commenter's  suggested  alternative 
because  this  alternative  method  would 
reward  States  with  average  cost- 
effectiveness  and  static  or  increased 
performance  on  any  two  of  the  other 
four  measures.  Its  effect  would  be  to 
lower  the  base  amount  of  State  IV-D 
expenditures.  This  method  would  also 
be  more  complicated  and  might  not  be 
applicable  to  a  few  States  because  the 


proposed  performance  criteria  would 
not  be  met.  Our  intention  was  to 
provide  a  simple  method  of  calculation. 
We  do  not  believe  it  is  appropriate  or 
consistent  with  the  statutor>'  intent  to 
set  criteria  based  on  performance  that 
would  allow  some  States  to  employ  a 
favorable  base  calculation  method  while 
others  could  not  do  so, 

3.  Comment:  One  commenter 
suggested  a  fourth  alternative  to 
calculating  the  base  amount  of  a  State's 
rV-D  program  investment.  A  base  cost 
per  case  formula  was  suggested  to  allow 
greater  flexibility  for  all  States  in  years 
of  substantially  declining  or  increasing 
caseloads.  The  formula  was  not 
described  further. 

Response:  We  have  not  implemented 
the  commenter's  suggested  alternative. 
Under  this  alternative,  substantial 
increases  or  decreases  in  caseload  from 
year  to  year  would  significantly  affect  a 
State's  required  investment.  States 
could  have  difficulty  ensuring  that  the 
appropriate  amount  was  reinvested.  The 
commenter's  alternative  method  could 
also  have  required  States  to  invest  more 
than  the  value  of  their  incentive 
payments.  Finally,  we  are  not  convinced 
that  a  base  cost  per  case  is  something 
that  States  should  be  encouraged  to 
maintain. 

4.  Co/n/nenr- One  commenter 
suggested  clarih'ing  whether  the  OCSE 
Commissioner  can  approve 
expenditures  of  incentives  outside  the 
IV-D  program. 

Response:  OCSE  will  issue 
instructions  after  the  publication  of  the 
final  regulation  which  provide  the 
details  of  the  spending  approval 
process. 

5.  Comment:  Severa]  commenters 
stated  that  the  outside  examples 
provided  in  §  305.35(e)  are  unclear  and 
should  be  deleted. 

Response:  We  agree  that  the  examples 
caused  some  confusion  and  therefore 
have  deleted  the  examples  at  §  305, 35(e) 
and  redesignated  §  305.35(f)  as 
§  305.35(e).  We  have  revised  paragraph 
(d)  to  clarif\'  when  incentive  amounts 
may  be  subtracted  from  FY  1998 
expenditures. 

6.  Comment:  A  few  commenters 
suggested  that  the  base  amount  should 
exclude  extraordinar\'  or  other  one-time 
non-recurring  (e.g..  expenses  incurred 
for  federal  automated  system 
certification)  because  it  would  work 
against  States'  cost  effectiveness. 

Response:  The  exclusion  of  long  term 
investments  was  considered  and 
rejected  numerous  times  by  State  and 
Federal  partners  on  a  number  of  work 
groups.  It  is  also  not  authorized  by  the 
statute.  Therefore,  we  have  not 
implemented  this  suggestion  in  the  final 
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regulation  We  appreciate  the  difficulty 
created  by  capital  or  nonrecurring 
expenditures  like  automated  system 
investments.  The  rule  provides  for  an 
alternative  base  year  calculation  that 
would  use  a  three-year  average 
calculation  in  order  to  avoid  inflated 
spending  in  any  one  year  for 
nonrecurring  expenditures.  We  believe 
that  the  calculation  of  a  State's  base 
amount  for  reinvestment  purposes 
should  be  consistent  with  the 
longstanding  method  of  measuring  State 
program's  cost-effectiveness  which  uses 
total  IV-D  expenditures.  Total  costs  are 
included  in  the  denominator  of  the  cost- 
effectiveness  measure  for  incentive 
purposes.  Certain  costs  in  addition  to 
svstems  costs,  such  as  staff  training  and 
paternitv  establishment,  mav  not  have 
immediate  payoff  in  terms  of 
collections.  States  that  wish  to  minimize 
the  problem  of  nonrecurring 
expenditures  in  1998  should  elect  to  use 
the  three-year  average  base  amount 
calculation  provided  in  the  final  rule. 

7  Comment.  Two  commenters 
believed  the  baseline  of  historic  State 
expenditures  should  include  all  State 
expenditures,  including  incentive 
pavments.  The  commenters  also  argued 
that  the  proposed  rule  ignored  the 
reality  that  State  money  is  fungible,  or 
easily  mixed  with  other  funds. 

Responsf":  The  inclusion  of  State 
incentive  payments  as  expenditures 
would  require  States  that  have 
historicaliv  used  incentive  funds  to 
support  the  I\'-D  program  to  increase 
their  spending  by  the  amount  of  any 
new  incentive  funds  that  they  received. 
The  reinvestment  requirement  is  not 
intended  to  force  States  to 
extraordinarily  increase  program 
funding  However,  we  recognize  that 
once  Federal  funds  are  transmitted  to  a 
State,  they  become  mixed  with  other 
funds  and  can  not  be  identified  as  "I\'- 
D  incentive  funds."  A  State  will  be 
allowed  to  subtract  the  incentive  funds 
received  onlv  to  the  extent  that  the  State 
can  document  that  they  were  re- 
invested in  the  IV'-D  program 

8  Comment:  One  commenter  asked 
when  the  instructions  on  what  non-iV- 
D  activities  would  be  acceptable  for  the 
use  of  incentive  funds  would  be  issued '' 
The  commenter  also  asked  if  such 
identified  activities  would  be  eligible 
for  regular  Federal  financial 
participation  at  6fi% 

Response:  After  publication  of  the 
final  regulations,  C)CSE  will  issue 
instructions  fin  how  States  may  request 
to  spend  incentive  funds  on  activities 
not  currently  eligible  for  funding  under 
the  rV'-D  program,  but  which  would 
benefit  the  IV-D  program  However, 
while  the  statute  allows  incentives  to  be 


used  for  expenditures  outside  the  IV'-D 
program,  these  instructions  will  offer 
suggestions  for  acceptable  uses  of 
incentive  funds  that  will  not  be  all 
inclusive  and  will  require 
documentation  of  proposed  spending. 
There  is  no  statutorv  authority  to 
expand  eligibility  for  Federal  IV-D 
funding  of  ineligible  activities 

9.  Comment:  One  commenter  asked 
how  will  the  Federal  government  know 
if  individual  counties  have  complied 
with  the  reinvestment  requirement  and 
who  is  responsible  for  ensuring 
compliance  Another  commenter  stated 
that  the  proposed  rule  did  not  address 
what  will  occur  when  a  State  is  deemed 
to  be  supplanting  State  funds  previously 
used  to  fund  IV-D  fiinctions. 

Response:  States  are  responsible  for 
ensuring  that  all  components  of  their 
IV'-D  programs  complv  with  all  Federal 
requirements,  including  local  or  county 
IV-D  programs,  vendors,  or  other 
entities  that  perform  IV-D  services 
under  contract  or  cooperative 
agreement  Federal  auditors'  and  central 
and  regional  office  staff  will  have  a  role 
in  monitcjnng  State  compliance  with  the 
reinvestment  requirement.  Potential 
Federal  actions  include  financial  audits 
which  could  result  in  disallowances  of 
incentive  amounts  equal  to  the  amount 
of  funds  supplanted. 

10.  (x)mment:  One  commenter  asked 
what  happens  if  the  State's  level  of 
performance  and  resulting  incentives 
decline  in  future  years  after  the  base 
amount  is  determined? 

Response:  If  the  amount  of  a  State's 
incentives  declines  in  future  years,  it 
would  not  affect  its  base  amount. 
Whatever  amount  of  incentives  it 
received  in  future  years  would  still  have 
to  be  spent  in  addition  to  the  base 
amount.  If  this  scenario  occurs,  overall 
spending  (base  plus  incentives)  would 
necessarily  decline  if  the  State  decided 
not  to  otherwise  increase  its  spending 
on  the  program.  We  remind  States  that 
the  base  amount  plus  incentives  only 
establishes  a  minimum  level  of 
spending  and  can  always  be  augmented 
bv  State  increases  in  spending  on  its  IV- 
D  program  Additional  State  spending 
mav  address  performance  problems 
which  have  resulted  in  declining 
incentive  amounts.  If  a  .State  earns  less 
in  incentives,  fewer  incentive  dollars 
w(juld  have  to  be  reinvested  the 
following  years. 

1 1    (Comment:  One  commenter  stated 
that  the  proposed  rule  would  preclude 
a  State  from  making  cost  reductions 
since  the  base  amount  would  need  to  be 
spent  each  year.  Another  commenter 
expressed  concern  about  the  use  of 
historical  data  to  determine  the  base 
amount. 


Response:  As  noted  in  the  proposed 
rule,  we  recognized  that  a  fixed  base 
vear  could  potentially  penalize  States 
that  reduce  costs  as  a  result  of  program 
improvement  or  cuts  in  government 
spending.  On  the  other  hand,  we  also 
recognized  that  a  fixed  base  year  would 
not  reflect  inflation  or  other  increases  in 
the  cost  of  personnel  or  services.  Thus, 
anv  negative  effects  would  be  lessened 
over  time.  We  invited  suggestions  for 
alternative  methods  and  did  not  receive 
any  that  we  believed  were  better.  The 
trend  established  by  25  years  of  the 
child  support  program  indicates  that 
most  States  have  increased  expenditures 
from  year  to  year.  The  trend  in 
increased  spending  has  reflected  the 
statutory  expansion  of  the  program  and 
growth  in  the  need  for  services. 
Historical  data  is  the  most  recent 
available  data  upon  which  to  calculate 
a  base  amount.  We  believe  that  the  use 
of  historical  data  was  the  best  method 
available  to  us  for  setting  this 
procedure. 

12.  Comment.- One  commenter  was 
concerned  that  the  methods  proposed  to 
calculate  the  base  amount  will  mandate 
that  States  will  artificially  inflate  their 
expenditures  in  order  to  demonstrate 
that  they  satisfied  the  reinvestment 
requirement. 

Response:  State  reporting  will  be 
audited  for  reliability  in  addition  to 
being  monitored  by  Federal  regional  and 
central  office  staff.  States  that  report  and 
claim  expenditures  thai  are  higher  than 
actual  expenditures  will  be  subject  to 
disallowances.  Additionally,  they  will 
be  subject  to  a  loss  of  incentive 
payments  and  penalties  for  unreliable 
data,  since  program  expenditures  are 
used  to  compute  incentive  payments. 
Finally,  artificial  inflation  of 
expenditures  would  be 
counterproductive  in  that  would  harm 
the  State's  cost-effectiveness 
performance  level,  thus  lowering  the 
amount  of  incentive  funds  to  which  the 
State  would  be  entitled. 

Comments  to  §305.40  Penalty- 
performance  measures  and  levels 

1.  Comment:  Several  commenters 
stated  that  performance  penalties  for 
order  establishment  and  current  support 
collections  should  be  eliminated  from 
the  proposed  rule.  The  commenters 
identified  that  the  Social  Security  Act 
only  expressly  requires  a  performance 
penalty  for  failure  to  meet  the  paternity 
establishment  percentages.  One  of  the 
commenters  recommending  elimination 
characterized  the  penalties  as 
"discretionarv'." 

Response:  Section  409(a)(8)  states  that 
reductions  of  up  to  five  percent  would 
be  taken  against  a  State's  TANF  grant  for 
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the  failure  to  meet  other  performance 
standards  as  may  be  specified  by  the 
Secretary.  After  developing  a  national 
strategic  plan,  incentive  measures,  and 
a  new  data  reporting  system,  partners 
met  to  consider  development  of  a 
consistent  penalty  system.  Careful 
consideration  was  given  to  the 
importance  of  applying  penalties  to  the 
measures  on  order  establishment  and 
current  support  collections  as  indicated 
by  the  extra  weight  given  these 
measures  in  calculating  incentive 
payments.  These  measures  show  a 
State's  success  in  getdng  critical  regular 
support  payments  to  families. 
Substantial  consensus  that  these 
penalties  should  be  adopted  was 
achieved  among  all  States,  whether  as  a 
member  of  the  work  group  that  reported 
its  recommendations  to  the  OCSE 
Commissioner,  or  consulted  through 
representatives. 

2.  Comment:  Several  commenters 
stated  that  performance  penalties  for 
order  establishment  and  current  support 
collection  sliould  be  delayed.  Some  of 
the  reasons  included  current 
implementation  of  new  data  reliability 
audit  process  and  the  ability  of  all  States 
and  territories  to  report  performance 
data  completely,  accurately  and  in 
accordance  with  due  dates.  Since  the 
data  reporting  ability  of  States  has  not 
been  audited,  commenters  argued,  how 
can  penalties  be  imposed? 

Response:  Data  reporting  on  the  new 
form  is  improving,  since  technical 
assistance  on  the  new  form  and  the  new 
audit  process  has  been  given  to  States. 
However,  an  automatic  corrective  action 
period  of  one  year  builds-in  delay 
which  allows  States  to  identify  and  to 
correct  either  reporting  or  performance 
problems  prior  to  being  assessed  a 
financial  penalty.  States  should  be 
diligent  in  continuously  monitoring 
their  own  performance  and  data 
reliability. 

3.  Comment:  A  few  commenters 
suggested  that  the  performance 
penalties  should  be  delayed  because  it 
is  a  better  management  practice  to  allow 
the  incentives  to  produce  the  desired 
results  first  and  implement  negative 
penalties  later  if  poor  performance 
continues. 

Response:  State  and  Federal  partners 
considered  the  implementation  of 
performance  penalties  and  arrived  at  a 
consensus  decision  to  go  forward  with 
a  performance  penalty  system  required 
by  statute.  Performance  penalties  were 
recommended  to  be  implemented  in  FY 
2001.  In  addition,  any  performance 
penalty  will  be  delayed  an  additional 
(FY  2002)  year  for  corrective  action  and 
should  performance  improve  during 
that  year  sufficiently  to  avoid  a  penalty. 


no  penalty  will  be  assessed.  Penalties 
can  also  be  avoided  at  the  lower  levels 
if  a  significant  level  of  improvement  is 
achieved  over  the  previous  year.  The 
statutory  paternity  penalty  and 
requirement  to  "meet  other  performance 
standards  specified  by  the  Secretary" 
have  been  part  of  the  Social  Security 
Act  since  1997.  Since  the  performance 
measures  are  the  same,  further  delay  in 
implementing  penalties  while  more 
experience  with  the  incentives  is  gained 
would  not  be  appropriate. 

4.  Comment:  One  commenter  stated 
that  the  incentive  and  penalty  structure 
is  flawed  because  a  State  could  receive 
an  incentive  and  a  penalty  "on  the  same 
measure  at  the  same  time.  " 

Response:  This  statement  is 
potentially  true  for  performance  only  in 
paternity  establishment.  An  incentive 
could  be  earned  for  the  high 
performance  level  while  the  State's  lack 
of  improvement  at  a  significant  level 
would  cause  a  penalty  to  be  incurred. 
Congress  was  aware  of  this  possible 
interaction  when  the  incentive  structure 
was  built  upon  the  preexisting  penalty 
structure.  The  corrective  action  period 
of  a  year  not  only  delays  the  penalty  for 
one  year  but  also  allows  the  State  to 
avoid  the  penalty  by  improved 
performance.  This  incentive-penalty 
interaction  is  unique  to  the  paternity 
establishment  measure  and  does  not 
occur  with  order  establishment  and 
current  support  collections.  Under 
performance  standards  for  order 
establishment  and  current  support 
collections,  high  or  significantly 
improved  performance  produces  an 
incentive,  poor  performance  triggers  a 
penalty,  and  intermediate  performance 
warrants  neither  an  incentive  nor  a 
penalty. 

5.  Comment:  Several  commenters 
expressed  concern  that  a  State  could  be 
penalized  for  interstate  cases  where  the 
State  relies  on  the  actions  of  another 
State  and  recommended  that  States 
should  have  the  option  to  exclude  these 
cases. 

Response:  There  is  no  statuton,-  basis 
to  exclude  these  cases.  Interstate  cases 
represent  approximately  one-quarter  to 
one-third  of  the  national  child  support 
caseload.  This  would  substantially 
decrease  the  number  of  cases  for  which 
a  State  was  rewarded  to  achieve  results. 
Removal  from  the  incentives  calculation 
might  actually  lead  to  encouraging 
neglect  of  these  cases.  Indeed,  while 
interstate  cases  are  among  the  most 
challenging  cases  to  work,  the  Uniform 
Interstate  Family  Support  Act  (UIFSA) 
provides  a  workable  mechanism  for 
States  to  cooperate  in  establishing 
orders  and  enforcing  cases.  State  and 
Federal  partners  continually  strive  to 


improve  coordination  among  States  on 
interstate  caseloads  through  training, 
technical  assistance,  standardized 
procedures  and  dialogue.  The  statute 
and  data  reporting  instructions  only 
allow  for  the  exclusion  of  cases  where 
there  is  no  jurisdiction  (international 
cases  and  cases  involving  tribal 
sovereignty)  and  no  mechanism  such  as 
cooperative  agreements  to  work  the 
case. 

6.  Comment:  One  commenter  stated 
that  the  penalty  stiucture  did  not 
capture  important  elements  of  the  child 
support  enforcement  program  and 
would  be  better  focused  on  different 
areas  of  performance  from  the  incentive 
measures. 

Response:  Both  State  and  Federal 
partners  and  Congress  have  clearly 
expressed  that  the  areas  of  paternity 
establishment,  order  establishment, 
current  support  collections  are  the  most 
critical  performance  areas  of  the  child 
support  program.  These  performance 
measures  have  been  enacted  in  law  and 
are  given  greater  weight  in  the  incentive 
calculation.  We  believe  these 
performance  areas  best  express  the 
results  or  outcomes  desired  by  the 
program  and  the  other  program 
requirements  while  important,  may 
often  reflect  measures  of  process.  We 
also  believe  that  incentive  and  penalty 
structures  should  be  as  consistent  as 
possible.  Having  a  few  critial  measures 
sanctioning  poor  performance  allows 
States  to  focus  resources,  whereas 
scattering  penalties  among  other 
additional  performance  areas  may 
diminish  the  results  of  the  program  by 
spreading  resources  too  thinly.  This  is 
also  not  the  only  means  of  assessing 
State  performance.  State  self 
assessment.  Federal  regional  office 
reviews  and  other  Federal  audits  will 
contribute  to  determining  whether 
States  are  operating  programs  that  meet 
all  IV^-D  requirements. 

7.  Comment:  One  commenter 
suggested  that  assessing  penalties 
against  a  State's  title  IV-A  payments 
was  unfair  to  the  Temporary  Assistance 
to  Needy  Families  (TANF)  program. 
This  might  lead  to  tension  between  the 
child  support  and  temporary'  assistance 
programs  and  penalties  taken  against 
either  program  would  reduce  resources 
needed  to  achieve  desired  results. 

Response:  Section  409(a)(8)  of  the  Act 
clearly  requires  that  penalties  for  lack  of 
compliance,  incomplete  or  unreliable 
data  reporting  or  poor  performance  in 
the  child  support  program  are  to  be 
taken  against  the  State's  title  IV'-A 
payment.  Congress  has  traditionally 
linked  these  two  programs  in  many 
areas  and  has  continued  this  statuton*' 
linkage  with  performance  and  other 
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penalties  m  the  child  support  program 
The  consequences  of  a  penalty  reducing 
financial  resources  and  affecting 
sor%'ices  of  a  program  are  real  This 
realitv  strengthens  the  deterrent  effect 
on  States  to  avoid  the  penalty  initially 
and  to  improve  performance  the  year 
following  a  penalty  to  avoid  repetition 
of  negative  consequences. 

8.  Comment:  C3ne  commenter  believed 
that  the  order  establishment  penalty 
structure  is  not  equitable  to  States  that 
perform  below  the  fifty  percent 
threshold  needed  for  an  incentive.  State 
.-\  improves  its  performance  by  five 
percentage  points  from  one  year  to  the 
next  and  receives  an  incentive.  State  B 
performs  at  higher  level  than  State  A. 
but  below  the  fifty  percent  threshold 
and  improves  by  three  percentage  points 
over  the  previous  year,  but  is  not 
eligible  for  an  incentive.  A  similar 
example  is  provided  using  the  current 
support  collections  performance  levels. 

Response:  Since  the  commenter's 
example  actually  refers  to  the  bases  for 
receiving  or  not  receiving  an  incentive, 
we  address  our  response  accordingly. 
The  performance  levels  for  order 
establishment  and  current  support 
collections  w^ere  developed  by  State  ami 
Federal  partners  after  reviewing 
historical  performance  data  on  the  child 
>upport  program  The  group  established 
levels  that  would  reward  a  State  for 
significant  improvement  from  year  to 
year  in  addition  to  rewarding  high 
performance  above  a  certain  threshold. 
These  performance  levels  received  a 
nearly  unanimous  consensus  from  the 
States  and  Congress  subsequently 
enacted  these  levels  without  change. 
The  commenter's  example  is  correct. 
States  that  achieve  a  significant 
improvement  of  five  percentage  points 
but  perform  at  a  lower  level  than  other 
States  with  no  significant  improvement 
will  receive  a  portion  of  the  incentive 
pavment  for  that  measure.  The  structure 
is  designed  to  reward  significant 
improvement  at  lower  levels  of 
performance  on  order  establishment  <iiul 
current  support  collections 

9  Comment:  One  commenter 
identified  that  the  proposed  regulation 
§  303.61(c)  is  ambiguous  about  when 
and  how  different  levels  of  penalties 
will  be  imposed  The  commenter 
suggested  that  language  should  be 
added  that  OCSE  may  impose  the  higher 
penalty  in  situations  with  multiple 
penalties,  willful  or  egregious 
violations,  and  repeated  penalties  or 
violations.  In  addition,  the  commenter 
stated  that  penalties  should  be  imposed 
f.ir  failing  a  financial  management  audit. 

Response:  Section  305.61  states  that 
the  penalty  percentage  will  increase 
from  one  to  two  percent  for  the  first 


finding,  two  to  three  percent  for  the 
second  finding,  and  three  to  five  percent 
for  a  third  or  subsequent  finding.  We 
believe  setting  such  criteria  may  confuse 
States  about  when  a  higher  penalty 
might  be  imposed.  The  regulation 
clearlv  imposes  higher  penalties  for 
repeated  failures  from  year  to  year.  We 
believe  it  is  important  to  preserve 
discretion  of  the  Secretan*-  in  taking 
penalties  and  do  not  want  to  restrict 
decisionmaking  where  each 
circumstance  is  considered 
individuallv.  Section  409  of  the  Act  also 
limits  total  penalties  assessed  by  Child 
Support  or  TANF  against  the  TANF 
grant  to  25^%..  We  are  cognizant  that 
multiple  penalties  and  higher  penalties 
raise  awareness  of  the  interaction  with 
the  TANF  prt>gram. 

Section  409(a)l8)  of  the  Act  also 
imposes  a  penaltv  for  failure  to  submit 
complete  and  reliable  data.  Collections 
and  expenditure  data  will  be  reviewed 
bv  Federal  auditors  to  determine  its 
completeness  and  reliability.  Section 
409(a)(8)  does  not  provide  for  a  penalty 
for  failing  a  financial  management  audit. 
However,  financial  management 
prnblfms  uncovered  by  Federal  staff  can 
result  in  the  disallowance  of  claimed 
expenditures  and  reductions  in  grants  to 
States. 

Comments  to  §305  60  Types  and  scope 
of  Federal  audits 

1 .  Comment:  Because  of  concern 
about  the  definition  of  reliable  data,  the 
Yfllnw  Book  standards  should  be 
included  in  the  final  rule,  or  at  least 
referenced. 

Response:  The  final  rule  refers  to 
st.uidards  of  the  Comptroller  General 
and  li)  the  CJAO  Standards,  as 
promulgated  in  "Government  Auditing 
Standards"  which  is  the  "Yellow  Book". 

2.  Comment:  States  are  currently 
given  a  very  long  time  in  whic:h  to 
correc  t  data  problems.  Meanwhile, 
OCSE  is  using  unreliable  data  to 

(  alculate  incentiv(!s  and  penalties. 
Rather  than  performing  a  full  audit,  in 
FY  2000,  OC;SK  should  t.onduct  a 
baseline  data  quality  audit  of  all  States 
and  provide  help  to  those  with 
unreliable  data. 

Response:  The  OCSE  Division  of 
.\udit  is  condui;tins  baseline  audits  of 
FY  1999  data  and  informing  States  of 
any  deficiencies  found  during  the 
audits  This  process  provides  States  the 
o[jportunitv  for  implementing  necessary 
corrective  actions  before  reporting  FY 
2000  data  and  the  initiation  of  payments 
under  the  new  incentive  system.  OCSE 
is  available  to  provide  technical 
assistance  to  States. 

3.  Comment:  At  ininimuin. 
«j305  60{i  )(2)(i)  should  indicate  that 


OCSE  will  audit  a  program  when  two  or 
more  State  self-assessments  indicate 
poor  performance.  The  regulation 
should  also  give  OCSE  the  power  to 
conduct  an  audit  on  the  basis  of  one 
self-assessment  if  that  self-assessment 
indicates  serious  deficiencies. 

Response:  The  wording  of 
§  305.60(c)(2)(i)  and  the  statute  allow 
the  Secretary'  flexibility  to  determine 
when  to  carr>'  out  additional  types  of 
audits.  We  do  not  believe  it  would  be 
helpful  to  mandate  the  timing  of  any 
audits  and  believe  it  is  appropriate  to 
make  the  determination  based  on  all  the 
circumstances  involved. 

4.  Comment:  While  the  proposed 
regulations  do  not  address  the  critical 
issue  of  proper  distribution,  it  may  be 
that  OCSE  intends  disbursement  to 
include  distribution,  but  if  it  does,  it 
should  say  so. 

Response:  Distribution  in  accordance 
with  the  Federal  statute  and  regulations 
is  not  a  part  of  the  new  incentive  and 
penalty  system.  However,  proper 
distribution  will  still  be  reviewed  under 
automated  data  processing  system 
certification  reviews  for  PRVVOR.^  aiid 
as  part  of  substantial  compliance  audits. 
For  purposes  of  reporting  on  OCSE 
forms,  distribution  means  disbursement. 

5.  Comment:  A  two-year  timeframe  for 
an  audit  based  on  self-assessment 
results  with  the  possibility  of  a  penalty, 
is  counterproductive.  The  commenter 
suggests  a  graduated  approach  that 
includes  consultation,  technical 
assistance,  and  an  advisor>'  audit  with 
penalties  onlv  occurring  after  4  or  5 
vears  of  insufficient  compliance. 

Response:  These  regulations  merely 
indicate  that  an  audit  could  be  initiated 
based  on  two  or  more  poor  self 
assessments.  Substantial  compliance 
audits  are  discretionary  and  will  be 
used  to  monitor  instances  of  severe 
deficiencies  in  State  program  case 
processing. 

6.  Comment:  The  proposed  rule 
allows  States  to  receive  incentives 
under  certain  circumstances  based  on 
an  increase  in  performance  from  the 
previous  year.  The  rules  do  not  address 
the  situation  which  may  occur  when  the 
previous  year's  data  was  determined 
incomplete  or  unreliable.  This  should 
be  clarified. 

Response:  If  a  State  fails  to  report 
complete  and  reliable  data  for  any  one 
of  the  incentive  measures,  the  State  will 
not  receive  an  incentive  for  the 
performance  measure  for  which  the  data 
are  determined  to  be  incomplete  or 
unreliable.  If  the  State  is  able  to  correct 
the  problem  and  substitutes  corrected 
data  by  the  time  data  are  required  to  be 
submitted  for  the  next  year's  incentive 
pavment  determination,  it  will  be  able 
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to  earn  incentives  for  the  next  year  on 
improvement  measures  based  on  the 
corrected  data.  If  the  data  problem  is  not 
corrected,  a  State  will  not  be  able  to 
earn  incentives  based  on  improved 
performance. 

7.  Comment:  It  should  be  clear  that 
States  must  pass  the  audit  before  any 
incentives  eire  paid  and  that  periodic 
audits  begin  only  after  the  initial  audit. 
The  regulation  should  also  clarify  OCSE 
authority  to  conduct  audits  more 
frequently  than  every  3  years.  It  should 
include  a  catchall  provision  for  audits 
whenever  there  is  reason  to  question  a 
State's  data  reliability.  The  broad  scope 
of  audits  should  be  made  clear, 
including  that  auditors  are  not  limited 
to  a  review  of  material  provided  by  the 
State, 

Response:  We  believe  the  statutory 
and  regulatory  language  is  clear  on  all 
of  these  points.  Section  305.60(d)  states 
that  "OCSE  will  conduct  audits  of  the 
State's  IV-D  program  through 
inspection,  inquiries,  observation,  and 
confirmation    *  *  *"  as  well  as  a 
review  of  State  provided  material. 
Before  incentives  may  be  paid  for  any 
fiscal  year,  the  Secretary  must 
determine,  based  on  an  audit,  that  the 
State's  data  are  complete  and  reliable. 
Thus  there  is  no  need  to  add  any 
language  concerning  audits  of  data 
reliability. 

Federal  audits  have  proven  to  be  a 
valuable  tool  to  focus  States  on 
necessary  improvements.  The  integrity 
of  the  new  incentives  and  penalty 
process  depends  on  reliable,  complete 
data  and  on  the  Federal  auditors'  role  in 
assessing  whether  States  produce  such 
data. 

8.  Comment:  An  audit  should  review 
the  use  of  funds  to  determine  if 
incentive  payments  are  being  used  to 
supplement  rather  than  supplant  other 
funds. 

Response:  Administrative  cost  audits 
will  be  performed  and  will  determine  if 
program  funds  are  expended  in 
accordance  with  Federal  regidations. 

9.  Comment:  Section  305.60(c)(2) 
should  provide  that  "OCSE  may  initiate 
audits  to  determine  substantial 
compliance,  or  for  such  other  purposes 
as  OCSE  may  find  necessary,  whenever 
it  has  credible  evidence  of  a  failure  to 
comply  with  one  or  more  of  the 
requirements  of  the  IV-D  program." 

Response:  We  believe  the  wording  of 
§  305.60(c)(2)  as  currently  drafted 
allows  OCSE  maximum  flexibility  to 
carry  out  our  mandated  and  authorized 
duties. 

10.  Comment:  Does  the  term 
substantial  compliance  apply  to  each 
individual  requirement  identified?  If  so. 
does  this  mean  that  a  State  can  be 


penalized  based  on  an  audit  that  just 
reviewed  one  specific  area  (e.g.,  case 
closure)  that  the  State  failed? 

Response:  The  term  substantial 
compliance  does  apply  to  each 
individual  requirement  identified  for 
audit.  Yes,  a  State  is  subject  to  a  penalty 
based  on  a  failure  to  meet  requirements 
in  a  specific  area  if  corrective  measures 
are  not  taken  during  the  specified 
corrective  action  period. 

11.  Comment;  The  regulation  should 
provide  that  when  a  State  fails  data 
reliability  requirements,  it  will  be 
audited  annually  until  it  passes.  Data 
reliability  should  be  checked  annually 
for  States  without  a  certified  system  or 
when  there  are  changes  to  a  system.  An 
audit  of  data  quality  should  include  an 
audit  for  compliance  with  case  closure 
regulations. 

Response:  OCSE  will  continue  its 
practice  of  performing  annual  audits  of 
any  State  that  it  determines  does  not 
achieve  substantial  compliance  with  a 
program  requirement  or  requirements  or 
fails  data  reliability  requirements  until 
such  time  that  the  State  able  to  achieve 
substantial  compliance  or  the  data 
reliability  requirements  are  met.  Also,  a 
State  may  make  significant  changes  to 
the  system  used  to  accumulate  and 
report  their  performance  indicator  data. 
These  changes  will  be  reviewed  by  the 
auditors  each  year  to  the  extent 
necessary  to  determine  the 
completeness  and  reliability  of  the 
performance  indicator  data.  While  case 
closure  is  not  one  of  the  performance 
measures,  it  is  evaluated  during  data 
reliability  audits. 

12.  Comment:  The  rule  is  unclear 
whether  an  error  in  a  case  applies  to  the 
"life  of  the  case"  or  is  restricted  to  a 
given  fiscal  year.  We  recommend  that 
the  error  be  restricted  to  a  given  fiscal 
year. 

Response:  An  error  in  a  case  is 
restricted  to  a  given  fiscal  year. 

13.  Comment:  We  are  concerned 
about  language  in  proposed  §  305.60 
describing  the  types  and  scope  of  audits. 
For  example,  subsection  (b)(2)  states 
that  audits  would  be  conducted  to 
determine,  "whether  collections  and 
disbursements  of  support  pa\'ments  are 
carried  out  (^rrectly  and  are  fully 
accoimted  for."  With  the  extremely 
complicated  arrearage  distribution  rules 
that  became  law  with  PRWORA,  we  are 
concerned  that  a  strict  interpretation  of 
this  language  could  make  States 
vulnerable  to  penalties.  This  language 
should  be  rewritten  to  recognize  the 
complexity  of  the  distribution  system 
and  reduce  the  vulnerability  of  States. 

Response:  States  are  required  to  meet 
the  distribution  rules  as  enacted  in 
PRWORA,  OCSE  auditors  are 


knowledgeable  of  the  extremely 
complicated  statutory  arrearage 
distribution  rules  and  this  is  reflected  in 
the  audit  instructions. 

14.  Comment:  Section  305.63  would 
allow  penalties  to  be  imposed  on  States 
based  on  targeted  audits  of  specific  IV- 
D  requirements.  We  are  concerned  that 
targeted  audits  would  not  measure 
"substantial  compliance"  and  would 
increase  the  financial  exposure  of 
States. 

Response:  Targeted  audits  will 
measure  substantial  compliance  with 
the  area  audited.  A  penalty  could  be 
imposed  if  a  State  is  found  not  to  be  in 
substantial  compliance  with  specific 
IV-D  requirements.  Maintaining  the 
Secretar}-'s  authority  to  audit  State 
programs  to  determine  compliance  with 
IV-D  requirements  is  essential  to 
carrv'ing  out  her  oversight 
responsibilities  for  the  program. 

Section  305.62  Disregard  of  a  failure 
which  is  of  a  technical  nature. 

Comment:  A  commenter  expressed 
concern  about  the  process  under  which 
OCSE  will  decide  not  to  impose  a 
penalty  because  of  "technical  non- 
compliance". Section  305.62  should 
provide  a  concrete  definition  of 
"technical  non-compliance." 

Response:  It  is  impossible  to  foresee 
all  the  circumstances  under  which  a 
penalty  might  be  imposed  for  technical 
non-compliance.  Thus,  it  is  not  possible 
to  provide  a  concrete  definition. 
"Technical  non-compliance  "  is  defined 
in  a  broad  way  allowing  it  to  be  applied 
to  unknown  situations  that  may  occur. 
This  definition  is  based  on  a  historical 
application  that  has  been  used  by  OCSE 
to  evaluate  States'  program 
performance. 

Vn.  Regulatory  Flexibility  Analysis 

The  Secretary'  certifies,  under  5  U.S.C, 
605(b),  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354),  that  these  regulations 
will  not  result  in  a  significant  impact  on 
a  substantial  number  of  small  entities. 
The  primarv'  impact  is  on  State 
governments.  State  governments  are  not 
considered  small  entities  under  the  Act, 

Vin.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles  This  rule 
implements  the  statuton,'  provisions  by 
specifying  the  performance-based 
incentive  and  penalty  systems. 
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IX.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  19'^.t 
Unfunded  Mandates  Act)  requires  that 
a  covered  agency  prepare  a  budgetary 
impact  statement  before  promulgatuig  a 
rule  that  includes  anv  Federal  mandate 
that  mav  result  in  the  expenditure  by 
State,  local,  and  Tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 

If  a  covered  agencv  must  prepare  a 
budgetary  impact  statement,  section  20rt 
further  requires  that  it  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
uf  the  rule  and  is  consistent  with  the 
statutorv  requirements.  In  addition, 
section  203  requires  a  plan  for 
informing  and  advising  anv  small 
government  that  may  be  significantK  or 
uniquelv  impacted  by  the  rule 

We  have  determined  that  these  rules 
will  not  result  in  the  expenditure  by 
State,  local,  and  Tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
more  than  SlOO  million  in  any  one  year, 
.\ccordinglv.  we  have  not  prepared  a 
budgetary  impact  statement,  specifically 
addressed  the  regulatory  alternatives 
considered,  or  prepared  a  plan  for 
informing  and  advising  any  significantly 
or  uniquelv  impacted  small  government. 

X.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  Public  Law  104-13.  all 
Departments  are  required  to  submit  to 
the. Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  or  recordkeeping  requirements 
inherent  in  a  proposed  or  final  rule  The 
reports  necessary  to  implement  this  rule 
have  received  OMB  approvals.  Thev  are 
the  OCSE-157.  OMB  No.  0970-0177; 
the  OCSE-34A.  OMB  No.  0970-0181: 
and  the  OCSE-396A,  OMB  No  0970- 
0181  This  rule  requires  no  other 
reporting  or  recordkeeping 
requirements. 

XI.  Congressional  Review 

This  rule  is  not  a  major  rule  as 
defined  in  5  U  S.C..  Chapter  8 

XII.  Assessment  of  Federal  Regulations 
and  Policies  on  FamiUes 

Section  654  of  the  Treasury  and 
General  Government  .Appropriations 
Act  of  1999  requires  Federal  agencies  to 
determine  whether  a  proposed  policy  or 
regulation  may  affect  family  well-being. 
If  the  agency's  conclusion  is  affirmative, 
then  the  agency  must  prepare  an  impact 
assessment  addressing  seven  criteria 
specified  in  the  law.  These  regulations 
will  not  have  an  impact  on  family  well- 
being  as  defined  in  the  legislation.  This 
regulation  provides  an  alternative 


system  to  reward  good  performance  and 
sanction  pour  performance  and  the  new 
system,  like  its  predecessor,  will 
positively  impact  families  needing 

support 

XIII.  E.\ecutive  Order  13132  Federalism 
A.ssessmenl 

Executive  Order  13132  on  Federalism 
applies  to  policies  that  have  federalism 
implications,  defined  as  "regulations, 
legislative  comments  or  proposed 
legislation,  and  (ither  policy  statements 
or  actions  that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distributions  of 
power  and  responsibilities  among  the 
various  levels  of  government."  This  rule 
does  not  have  federalism  implications 
for  State  or  local  governments  as 
defined  in  the  executive  order. 

List  of  Subjects 

45  CFR  parts  302  and  303 

Child  support.  Grant  programs/social 
programs.  Reporting  and  recordkeeping 
requirements. 

45  CFR  part  304 

(^hild  support.  Grant  programs/social 
programs.  Penalties.  Reporting  and 
recordkeeping  requirements. 
Unemployment  compensation. 

45  CFR  part  305 

Child  support.  Grant  programs/social 
programs.  Accounting. 

U^atalug  of  Federal  Dumestic  Assistance 
Programs  No  93. .563.  Child  Support 
Enforcement  FVogram) 
Dated:  August  17.  2000 

Olivia  .\.  Golden. 

Aasistant  Sfcretan'  for  Children  and  Families. 

Dated   ,\ugust  23,  2000. 
Donna  E.  Shalala, 

Secretary.  Department  of  Health  and  Human 
Services. 

For  the  reasons  discussed  above,  we 
amend  title  45  CFR  Chapter  III  of  the 
Code  of  F'ederal  Regulations  as  follows: 

PART  302— STATE  PLAN 
REQUIREMENTS 

1.  The  authority  citation  for  part  302 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658A. 
660,  664,  666,  667.  1302.  1396(a){25), 
U96Bld)(2).  1396b(()).  1396(p].  1396(k). 

§  302.55    [Amended] 

2  Section  302.55  is  amended  by 
adding  the  words  "and  part  305"  after 
■§304.12". 


PART  30»-STANDARDS  FOR 
PROGRAM  OPERATIONS 

3.  The  authority  section  for  part  303 
continues  to  read  as  follows; 

Authority:  42  CSC  651  through  658.  660. 
66:).  664.  667.  1302.  1396a(a)(25). 
1306b(d)(2).  1396b(o).  1396l)l.p).  and  1396(k). 

4  A  new  §  303.35  is  added  to  read  as 
follows: 

§303.35    Administrative  complaint 
procedure. 

(a)  Each  State  must  have  in  place  an 
administrative  complaint  procedure, 
defined  by  the  State,  in  place  to  allow 
individuals  the  opportunity  to  request 
an  administrative  review,  and  take 
appropriate  action  when  there  is 
evidence  that  an  error  has  occurred  or 
an  action  should  have  been  taken  on 
their  case.  This  includes  both 
individuals  in  the  State  and  individuals 
from  other  States. 

(b)  A  State  need  not  establish  a  formal 
hearing  process  but  must  have  clear 
procedures  in  place.  The  State  must 
notify  individuals  of  the  procedures, 
make  them  available  for  recipients  of 
IV-D  services  to  use  when  requesting 
such  a  review,  and  use  them  for 
notifying  recipients  of  the  results  of  the 
review  and  any  actions  taken. 

PART  304— FEDERAL  FINANCIAL 
PARTICIPATION 

5.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  655.  657, 
658.  1302.  1396(a)(25).  1396b(d)(2).  1396b(o). 
1396(p).and  1396(k). 

6.  Section  304.12  is  amended  by 
adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 

§304.12    Incentive  payments. 

***** 

(d)  Effective  date.  This  section  is  in 
effect  only  through  September  30,  2001. 

(e)  Phase  in  process.  The  amounts 
payable  under  this  section  will  be 
reduced  by  one-third  for  fiscal  year  2000 
and  two-thirds  for  fiscal  year  2001 , 

PART  305— PROGRAM 
PERFORMANCE  MEASURES, 
STANDARDS,  FINANCIAL 
INCENTIVES,  AND  PENALTIES 

7.  A  new  part  305  is  added  to  read  as 
follows: 

Sec. 

305.0  Scope. 

305.1  Definitions. 

305.2  Performance  measures. 

305.31  .Amount  of  incentive  payment. 

305.32  Requirements  applicable  to 
calculations. 

305.33  Determination  of  applicable 
percentages  based  on  performance  levels. 
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305.34  Payment  of  incentives. 

305.35  Reinvestment. 

305.36  Incentive  phase-in. 

305.40     Penalty  performance  measures  and 

levels. 
305.42     Penalty  phase-in. 

305.60  Types  and  scope  of  Federal  audits. 

305.61  Penalty  for  failure  to  meet  IV-D 
requirements. 

305.62  Disregard  of  a  failure  which  is  of  a 
technical  nature. 

305.63  Standards  for  determining 
substantial  compliance  with  IV-D 
requirements. 

305.64  Audit  procedures  and  State 
comments. 

305.65  State  cooperation  in  the  audit. 

305.66  Notice,  corrective  action  year,  and 
imposition  of  penalty. 

Authority:  42  U.S.C.  609(a)(8).  652(a)(4) 
and  (g).  658Aand  1302. 

§  305.0    Scope. 

This  part  implements  the  incentive 
system  requirements  as  described  in 
section  458A  (to  be  redesignated  as 
section  458  effective  October  1,  2001)  of 
the  Act  and  the  penalty  provisions  as 
required  in  sections  409(a)(8)  and  452(g) 
of  the  Act.  This  part  also  implements 
Federal  audit  requirements  under 
sections  409(a)(8)  and  452(a)(4)  of  the 
Act.  Sections  305.0  through  305.2 
contain  general  provisions  applicable  to 
this  part.  Sections  305.31  through 
305.36  of  this  part  describe  the 
incentive  system.  Sections  305.40 
through  305.42  and  §§  305.60  through 
305.66  describe  the  penalty  and  audit 
processes. 

§  305.1     Definitions. 

The  definitions  found  in  §  301.1  of 
this  chapter  are  also  applicable  to  this 
part.  In  addition,  for  purposes  of  this 
part: 

(a)  The  term  IV-D  case  means  a  parent 
(mother,  father,  or  putative  father)  who 
is  now  or  eventually  may  be  obligated 
under  law  for  the  support  of  a  child  or 
children  receiving  services  under  the 
title  rV-D  program.  A  parent  is  a 
separate  IV-D  case  for  each  family  with 
a  dependent  child  or  children  that  the 
parent  may  be  obligated  to  support.  If 
both  parents  are  absent  and  liable  or 
potentially  liable  for  support  of  a  child 
or  children  receiving  services  imder  the 
IV-D  program,  each  parent  is 
considered  a  separate  IV-D  case.  In 
counting  cases  for  the  purposes  of  this 
part,  States  may  exclude  cases  closed 
under  §  303.11  and  cases  over  which  the 
State  has  no  jurisdiction.  Lack  of 
jurisdiction  cases  are  those  in  which  a 
non-custodial  parent  resides  in  the  civil 
jurisdictional  boundaries  of  another 
countr\'  or  federally  recognized  Indian 


Tribe  and  no  income  or  assets  of  this 
individual  are  located  or  derived  from 
outside  that  jurisdiction  and  the  State 
has  no  other  means  through  which  to 
enforce  the  order. 

(b)  The  term  Current  Assistance 
collections  means  collections  received 
and  distributed  on  behalf  of  individuals 
whose  rights  to  support  are  required  to 
be  assigned  to  the  State  under  title  IV- 
A  of  the  Act.  under  title  IV-E  of  the  Act, 
or  under  title  XIX  of  the  Act.  In 
addition,  a  referral  to  the  State's  IV-D 
agency  must  have  been  made. 

(c)  The  term  Former  Assistance 
collections  means  collections  received 
and  distributed  on  behalf  of  individuals 
whose  rights  to  support  were  formerly 
required  to  be  assigned  to  the  State 
under  title  IV-A  (TANF  or  Aid  to 
Families  with  Dependent  Children. 
AFDC),  title  IV-E  (Foster  Care),  or  title 
XIX  (Medicaid)  of  the  Act. 

(d)  The  term  Never  Assistance/Other 
collections  means  all  other  collections 
received  and  distributed  on  behalf  of 
individuals  who  are  receiving  child 
support  enforcement  services  under  title 
IV-D  of  the  Act. 

(e)  The  term  total  A -D  dollars 
expended  means  total  IV-D 
administrative  expenditures  claimed  by 
a  State  in  a  specified  fiscal  year  adjusted 
in  accordance  with  §  305.32  of  this  part. 

(f)  The  term  Consumer  Price  Index  or 
CPI  means  the  last  Consumer  Price 
Index  for  all-urban  consumers 
published  by  the  Department  of  Labor, 
The  CPI  for  a  fiscal  year  is  the  average 
of  the  Consumer  Price  Index  for  the  12- 
month  period  ending  on  September  30 
of  the  fiscal  year. 

(g)  The  term  State  incentive  payment 
share  for  a  fiscal  year  means  the 
incentive  base  amount  for  the  State  for 
the  fiscal  year  divided  by  the  sum  of  the 
incentive  base  amounts  for  all  of  the 
States  for  the  fiscal  year. 

(h)  The  term  incentive  base  amount 
for  a  fiscal  year  means  the  sum  of  the 
State's  performance  level  percentages 
(determined  in  accordance  with 
§  305.33)  multiplied  by  the  State's 
corresponding  maximum  incentive  base 
on  each  of  the  following  measures: 

(1)  The  paternity  establishment 
performance  level; 

(2)  The  support  order  performance 
level; 

(3)  The  current  collections 
performance  level; 

(4)  The  arrears  collections 
performance  level;  and 

(5)  the  cost-effectiveness  performance 
level. 

(i)  The  term  reliable  data,  means  the 
most  recent  data  available  which  are 


found  by  the  Secretary  to  be  reliable  and 
is  a  state  that  exists  when  data  are 
sufficiently  complete  and  error  free  to 
be  convincing  for  their  purpose  and 
context.  State  data  must  meet  a  95 
percent  standard  of  reliability  effective 
beginning  in  fiscal  year  2001.  This  is 
with  the  recognition  that  data  may 
contain  errors  as  long  as  they  are  not  of 
a  magnitude  that  would  cause  a 
reasonable  person,  aware  of  the  errors, 
to  doubt  a  finding  or  conclusion  based 
on  the  data. 

(j)  The  term  complete  data  means  all 
reporting  elements  from  OCSE  reporting 
forms,  necessary  to  compute  a  State's 
performance  levels,  incentive  base 
amount,  and  maximum  incentive  base 
amount,  have  been  provided  within 
timeframes  established  in  instructions 
to  these  forms  and  §  305.32(f)  of  this 
part. 

§  305.2    Performance  measures. 

(a)  The  child  support  incentive 
system  measures  State  performance 
levels  in  five  program  areas: 

Paternity  establishment;  support  order 
establishment;  current  collections; 
arrearage  collections:  and  cost- 
effectiveness.  The  penalty  system 
measures  State  performance  in  three  of 
these  areas:  Paternity  establishment: 
establishment  of  support  orders:  and 
current  collections. 

(1)  Paternity  Establishment 
Performance  Level.  States  have  the 
choice  of  being  evaluated  on  one  of  the 
following  two  measures  for  their 
paternity  establishment  percentage 
(commonly  known  as  the  PEP).  The 
count  of  children  shall  not  include  any 
child  who  is  a  dependent  by  reason  of 
the  death  of  a  parent  (unless  paternity 
is  established  for  that  child).  It  shall  also 
not  include  any  child  whose  parent  is 
found  to  have  good  cause  for  refusing  to 
cooperate  with  the  State  agency  in 
establishing  paternity,  or  for  whom  the 
State  agency  determines  it  is  against  the 
best  interest  of  the  child  to  pursue 
paternity  issues. 

(i)  IV~D  Paternity  Establishment 
Percentage  means  the  ratio  that  the  total 
number  of  children  in  the  IV-D  caseload 
in  the  fiscal  year  (or.  at  the  option  of  the 
State,  as  of  the  end  of  the  fiscal  year) 
who  have  been  born  out-of-wedlock  and 
for  whom  paternity  has  been  establ'        1 
or  acknowledged,  bears  to  the  total 
number  of  children  in  the  IV-D  ca     load 
as  of  the  end  of  the  preceding  fiscal  year 
who  were  born  out-of-wedlock.  The 
equation  to  compute  the  measure  is  as 
follows  (expressed  as  a  percent): 


82210      Federal  Register/ Vol.  65.  No.  249/ Wednesday.  December  27.  2000 /Rules  and  Regulations 


Total  tt  oi  Children  in  IV  -  D  Caseload  in  the  Fiscal  Year  or, 
at  the  option  ot  the  Stale,  as  of  the  end  of  the  Fiscal  Year  who  were 
Bom  Out  -  o\  -  Wedlock  with  Paternity  Established  or  Acknowledged 
Total   #  of  Children  in  IV  - 1)  Caseload  as  of  the  end  of  the  preceding 
Fiscal  \  ear  who  were  Bom  Out  -  of  -  Wedlock 


(ii)  Statenide  Patemitv  Estiihli^hnwiit  paternitv  ha.s  hwn  Hstablished  or 

Pprcentugp  means  the  ratio  that  the  total  acknowledged  during  the  fiscal  year, 

number  of  minor  c:hildren  who  have  bears  to  the  total  number  of  children 

been  born  out-of-wedlock  and  for  whom  born  out-of-wedlock  during  the 


preceding  fiscal  year.  The  equation  to 
compute  the  measure  is  as  follows 
(expressed  as  a  percent): 


Total   #  o\  Minor  Children  who  have  been  Bom  Out  -  of  -  Wedlock  and  for 
Whom  Paternity  has  been  Established  or  Acknowledged  During  the  Fiscal  Year 
Total   #  o\  Children  Bom  Out  o\'  Wedkx;k  Dunng  the  Preceding  Fiscal  Year 


(2)  Support  Order  Establishmpnt 
Pprtnnnancp  LpvpI  This  measure 
requires  a  lit'terniination  of  whethtT  ><r 
not  there  is  a  ^uppo^t  -iriifT  for  'mi  h 


case.  These  support  orders  include  all 
types  of  legallv  enforceable  orders,  such 
as  court,  default,  and  administrative. 

■siiK  f  the  measure  is  a  case  count  at  a 


point-in-time,  modifications  to  an  order 
do  not  affect  the  count.  The  equation  to 
compute  the  measure  is  as  follows 
(e.xpressed  as  a  percent): 


Number  ot  1\  -  D  Cases  with  Support  Orders  Dunng  the  Fiscal  Year 
Total  Number  of  IV  -  D  Cases  Dunng  the  Fiscal  Year 

(:?|  Current  Collections  Performance  towards  arrears.  If  included,  voluntary  total  of  all  months  is  reported  at  the  end 

Level.  Current  support  is  monev  applied  (  oUei  tmns  must  he  included  in  both  the  of  the  year.  The  equation  to  compute  the 

to  current  support  obligations  and  do.--,  numerator  and  the  denominator  This  measure  is  as  follows  (expressed  as  a 

not  in(  kuie  pavmf'Ht  plans  for  [)avnifnt  measure  is  computed  monthly  and  the  percent): 

Number  Dollars  Collected  for  Current  Support  in  IV  -  D  Ca.ses 
Total  Dollars  Owed  for  Current  Support  in  IV  -  D  Cases 


(4)  Arrearage  Collection  Performance 
Level  This  measure  includes  those 
cases  where  all  of  the  past-due  support 
was  disbursed  to  the  family,  or  retained 
bv  the  State  because  all  the  support  was 


assigniMJ  to  the  State.  If  .some  of  the  past- 
due  support  was  assigned  to  the  State 
and  some  was  to  be  disbursed  to  the 
tamiU  ,  onlv  tfiose  t  ases  where  some  of 
the  support  ai  tualU  went  to  the  family 


can  be  included.  The  equation  to 
compute  the  measure  is  as  follows 
(expressed  as  a  percent): 


Total  number  of  eligible  IV  -  D  cases  paying  toward  arrears 
Total  number  of  l\  -  D  cases  with  arrears  due 


(.5)  Cost-Eftei'tiveness  Pertorninnce 
Level  Interstate  incoming  and  outgoiim 
distributed  coUectirms  will  he  inrkulcii 


for  both  the  initiating  and  the 

rrspi  Hiding  State  in  this  measure.  The 


equation  to  compute  this  measure  is  as 
follows  (expressed  as  a  ratio): 


Total   IV  -  D  Dollars  Collected 
Total   IV  -  D  Dollars  Expended 


(b)  For  incentive  purposes,  the 
measures  will  be  weighted  in  the 
following  manner.  Each  State  will  earn 
five  scores  based  on  performance  im 
each  of  the  five  measures  Each  of  the 
first  three  measures  (paternity 


establishment,  order  establishment,  and 
current  ( olltHitions)  earn  100  percent  of 
the  t ollections  base  as  defined  in 
s?  ;105. 31(e)  of  this  part.  The  last  two 
measures  (collections  on  arrears  and 
cost-effectiveness)  earn  a  maximum  of 


75  percent  of  the  collections  base  as 
defined  in  §  305.31(e)  of  this  part. 

§  305.31     Amount  of  incentive  payment. 

(a)  The  incentive  payment  for  a  State 
for  a  fiscal  year  is  equal  to  the  incentive 
payment  pool  for  the  fisccd  year, 
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multiplied  by  the  State  incentive 
payment  share  for  the  fiscal  year. 

(b)  The  incentive  payment  pool  is: 

(1)  $422,000,000  for  fiscal  year  2000; 

(2)  $429,000,000  for  fiscal  year  2001; 

(3)  $450,000,000  for  fiscal  year  2002; 

(4)  $461,000,000  for  fiscal  year  2003; 

(5)  $454,000,000  for  fiscal  year  2004; 

(6)  $446,000,000  for  fiscal  year  2005; 

(7)  $458,000,000  for  fiscal  year  2006; 

(8)  $471,000,000  for  fiscal  year  2007; 

(9)  $483,000,000  for  fiscal  year  2008; 
and 

(10)  For  any  succeeding  fiscal  year, 
the  amount  of  the  incentive  payment 
pool  for  the  fiscal  year  that  precedes 
such  succeeding  fiscal  year  multiplied 
by  the  percentage  (if  any)  by  which  the 
CPI  for  such  preceding  fiscal  year 
exceeds  the  CPI  for  the  second 
preceding  fiscal  year.  In  other  words,  for 
each  fiscal  year  following  fiscal  year 
2008,  the  incentive  payment  pool  wrill 
be  multiplied  by  the  percentage  increase 
in  the  CPI  between  the  two  preceding 
years.  For  example,  if  the  CPI  increases 
by  1  percent  between  fiscal  years  2007 
and  2008,  then  the  incentive  pool  for 
fiscal  year  2009  would  be  a  1  percent 
increase  over  the  $483,000,000 
incentive  payment  pool  for  fiscal  year 
2008,  or  $487,830,000. 

(c)  The  State  incentive  payment  share 
for  a  fiscal  year  is  the  incentive  base 
amount  for  the  State  for  the  fiscal  year 
divided  by  the  sum  of  the  incentive  base 
amounts  for  all  of  the  States  for  the 
fiscal  year. 

(d)  A  State's  maximum  incentive  base 
amount  for  a  fiscal  year  is  the  State's 
collections  base  for  the  fiscal  year  for 
the  paternity  establishment,  support 
order,  and  current  collections 
performance  measures  and  75  percent  of 
the  State's  collections  base  for  the  fiscal 
year  for  the  arrearage  collections  and 
cost-effectiveness  performance 
measures. 

(e)  A  State's  maximum  incentive  base 
amount  for  a  State  for  a  fiscal  year  is 
zero,  unless  a  Federal  audit  performed 
under  §  305.60  of  this  part  determines 
that  the  data  submitted  by  the  State  for 
the  fiscal  year  and  used  to  determine  the 
performance  level  involved  are 
complete  and  reliable. 

(f)  A  State's  collections  base  for  a 
fiscal  year  is  equal  to:  two  times  the  sum 
of  the  total  amount  of  support  collected 
for  Current  Assistance  cases  plus  two 
times  the  total  amount  of  support 
collected  in  Former  Assistance  cases, 
plus  the  total  amount  of  support 
collected  in  Never  Assistance/other 
cases  during  the  fiscal  year,  that  is: 

2  (Current  Assistance  collections  + 
Former  Assistance  collections)  +  all 
other  collections. 


§305.32    Requirements  applicable  to 
calculations. 

In  calculating  the  amount  of  incentive 
payments  or  penalties,  the  following 
conditions  apply:  ] 

(a)  Each  measure  is  based  on  data 
submitted  for  the  Federal  fiscal  year. 
The  Federal  fiscal  year  runs  from 
October  1st  of  one  year  through 
September  30th  of  the  following  year. 

(b)  Only  those  Current  Assistance. 
Former  Assistance  and  Never 
Assistance/other  collections  disbursed 
and  those  expenditures  claimed  by  the 
State  in  the  fiscal  year  will  be  used  to 
determine  the  incentive  payment 
payable  for  that  fiscal  year; 

(c)  Support  collected  by  one  State  at 
the  request  of  another  State  will  be 
treated  as  having  been  collected  in  full 
by  each  State; 

(d)  Amounts  expended  by  the  State  in 
carrying  out  a  special  project  under 
section  455(e)  of  the  Act  will  be 
excluded  from  the  State's  total  IV-D 
dollars  expended  in  computing 
incentive  payments; 

(e)  Fees  paid  by  individuals, 
recovered  costs,  and  program  income 
such  as  interest  earned  on  collections 
will  be  deducted  from  total  IV-D  dollars 
expended; and 

(f)  States  must  submit  data  used  to 
determine  incentives  and  penalties 
following  instructions  and  formats  as 
required  by  HHS  on  Office  of 
Management  and  Budget  (0MB) 
approved  reporting  instruments.  Data 
necessary  to  calculate  performance  for 
incentives  and  penalties  for  a  fiscal  year 
must  be  submitted  to  the  Office  of  Child 
Support  Enforcement  by  December  31st. 
the  end  of  the  first  quarter  after  the  end 
of  the  fiscal  year.  Only  data  submitted 
as  of  December  31st  will  be  used  to 
determine  the  State's  performance  for 
the  prior  fiscal  year  and  the  amount  of 
incentive  payments  due  the  States. 

§  305.33    Determination  of  applicable 
percentages  based  on  performance  levels. 

(a)  A  State's  paternity  establishment 
performance  level  for  a  fiscal  year  is.  at 
the  option  of  the  State,  the  IV-D 
paternity  establishment  percentage  or 
the  Statewide  paternity  establishment 
percentage  determined  under  §  305.2  of 
this  part.  The  applicable  percentage  for 
each  level  of  a  States  paternity 
establishment  performance  can  be  found 
in  table  1  of  this  part,  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)  If  the  State's  paternity 
establishment  performance  level  for  a 
fiscal  year  is  less  than  50  percent,  but 
exceeds  its  paternity  establishment 
performance  level  for  the  immediately 
preceding  fiscal  year  by  at  least  10 


percentage  points,  then  the  State's 
applicable  percentage  for  the  paternity 
establishment  performance  level  is  50 
percent. 

(c)  A  State's  support  order 
establishment  performance  level  for  a 
fiscal  year  is  the  percentage  of  the  total 
number  of  cases  where  there  is  a 
support  order  determined  under 

§§  305.2  and  305.32  of  this  part.  The 
applicable  percentage  for  each  level  of 
a  State's  support  order  establishment 
performance  can  be  found  on  table  1  of 
this  part,  except  as  provided  in 
paragraph  (d)  of  this  section. 

(d)  If  the  State's  support  order 
establishment  performance  level  for  a 
fiscal  year  is  less  than  50  percent,  but 
exceeds  the  State's  support  order 
establishment  performance  level  for  the 
immediately  preceding  fiscal  year  by  at 
least  5  percentage  points,  then  the 
State's  applicable  percentage  is  50 
percent. 

Table  1 . — Use  this  table  to  deter- 
mine THE  APPLICABLE  PERCENTAGE 
LEVELS  FOR  THE  PATERNITY  ESTAB- 
LISHMENT AND  SUPPORT  ORDER  ES- 
TABLISHMENT PERFORMANCE  MEAS- 
URES. 

If  the  Paternity  Establishment  or  Support 
Order  Establishment  Performance  Level  is 


At  least: 
(percent) 

But  less  than 
(percent) 

The  applica- 
ble percent- 
age IS 

80 

100 

79 

80 

98 

78 

79 

96 

77 

78 

94 

76 

77 

92 

75 

76 

90 

74 

re 

88 

73 

74 

86 

72 

73 

84 

71 

72 

82 

70 

71 

80 

69 

70 

79 

68 

69 

78 

67 

68 

77 

66 

67 

76 

65 

66 

75 

64 

65 

74 

63 

64 

73 

62 

63 

72 

61 

62 

71 

60 

61 

70 

59 

60 

69 

58 

S9 

68 

57 

58 

67 

56 

57 

66 

55 

56 

65 

54 

S5 

64 

53 

54 

63 

52 

53 

62 

51 

.  52 

61 

50 

51 

60 

0 

SO 

0 
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(e)  A  State's  cuirent  collections 
porformancp  level  for  a  fiscal  year  is 
equal  to  the  total  amount  of  c:urrent 
suppoi-t  collected  durini;  the  fiscal  year 
divided  bv  the  total  amount  of  current 
support  owed  during  the  fiscal  year  in 
ffll  I\'-D  cases,  detei mined  under 

i^i?  ;J0.T.2  and  :305..i2  of  this  part   The 
applicable  percentage  with  respect  to  a 
State's  current  collecticms  performance 
level  can  be  found  on  table  2.  except  as 
provided  in  parat^raph  (f)  of  this  section 

(f)  If  the  Stated  current  (  ollei  tions 
performance  level  for  a  fiscal  year  is  less 
than  40  percent  but  exceeds  the  current 
tollecituuiN  ptTformanc:e  level  of  the 
State  for  the  immediately  preceding 
fiscal  year  by  at  least  5  percentage 
points,  then  the  .State's  applicable 
percentage  is  50  percent  r 

(gj  .-\  State's  arrearage  collections 
performance  le\el  for  a  fiscal  year  is 
equal  to  the  total  number  of  IV-D  rases 
in  which  pavment>  of  past-due  i  hild 
support  were  re(  eived  and  distributed 
during  the  fiscal  vear.  divided  bv  the 
total  number  of  I\'-D  cases  in  whic  h 
there  was  past-due  child  ^upport  owed, 
as  determined  under  *?'»  <().t  2  and 
305.32  of  this  part  The  applicable 
percentage  with  respect  to  a  State's 
arrearage  collections  performance  lo%el 
c  an  be  found  on  table  2  except  as 
provided  in  paragraph  (h)  of  this 
section. 

(h)  If  the  State's  arrearage  collections 
performan(  e  level  for  a  fiscal  year  is  less 
than  40  percent  but  exceeds  the 
arrearage  collections  performance  level 
for  the  immediatelv  preceding  fiscal 
vear  h\  at  least  5  percentage  points,  then 
the  State's  applicable  percentage  is  50 
percent 

Table  2.— If  the  Current  Collec- 
tions OR  Arrearage  Collections 
Performance  Level  Is: 

I  Use  this   table  to  determine  the   percentage 
levels  for  the  current  collections  and  arrear 
age  collections  pertormance  measures  i 


At  least 

1  percent 

But  iess 

than 
(percent  1 

The  appli- 
cable per 
centage 

IS 

(percent) 

80 

100 

79 

80 
79 
78 
77 
76 
75 
74 
73 
72 
71 
70 
68 

98 

^8 

96 

77 

94 

7ft 

92 

7S 

90 

74 

88 

73    . 
72  .. 

71 

86 
84 
82 

70 

80 

fiq 

79 

68 

78 

Table  2.— If  the  Current  Collec- 
tions OR  Arrearage  Collections 
Performance  Level  Is: — Contin- 
ued 

I  Use  this  table  to  determine  the  percentage 
levels  tor  the  current  collections  and  arrear- 
age collections  performance  measures  ) 


The  appli- 

At least 
(percent 

But  less 

than 
(percent) 

cable  per- 
centage 

IS 

(percent) 

67    

68 

77 

66    

67 

76 

65    

66 

75 

64    

65 

74 

63  

64 

73 

62  

63 

72 

61  

62 

71 

60  

61 

70 

59  

60 

69 

58  

59 

68 

57  

58 

67 

56    

57 

66 

55    

56 
55 

65 

54    

64 

53    

54 

63 

52    

53 

62 

51      

52 

51 

61 

50    

60 

49 

50 

59 

48  

49 

58 

47  

48 

57 

46 

47 

56 

45 

46 

55 

44         

45 
55 

54 

43 

53 

42  

43 

52 

41     

42 
41 

51 

40  

50 

0  

40 

0 

(!)  A  .State's  cost-effectiveness 
perforniani  e  level  for  a  fiscal  year  is 
equal  to  the  total  amount  of  IV'-D 
support  collected  and  disbursed  or 
retained,  as  applicable  during  the  fiscal 
\ear.  divided  bv  the  total  amount 
expended  during  the  fiscal  year,  as 
determined  under  t?*?  305.2  and  305.32 
of  this  part  The  applic;able  percentage 
with  respect  to  a  .State's  cost- 
effectiveness  performance  level  can  be 
found  on  table  3 

Table    3.— If    the   Cost-Effective- 
ness Performance  Level  Is: 

(Use  this  table  to  determine  the  percentage 
level  for  the  cost-etlectiveness  performance 

measure  i 


At  least: 

But  less 
than: 

The  app 

%  IS 

5  00 

100 

4  50 

499 
450 
400 
3.50 

300 
250 

90 

400 

80 

3  50  . 

70 

300 

60 

250 

50 

?no 

40 

Table  3.— If  the  Cost-Effective- 
ness Performance  Level  Is:— 
Continued 

(Use  this  table  to  determine  the  percentage 
level  for  the  cost-eflectiveness  performance 
measure  ) 


At  least 


But  less 
than 


The  app 

°o    IS 


000 


200 


0 


§  305.34     Payment  of  incentives. 

(a)  Each  State  must  report  one-fourth 
of  its  estimated  annual  incentive 
pavment  on  each  of  its  four  quarterly 
collections'  reports  for  a  fiscal  year. 
When  combined  with  the  amounts 
claimed  on  each  of  the  State's  four 
quarterly  expenditure  reports,  the 
portion  of  the  annual  estimated 
incentive  pavment  as  reported  each 
quarter  will  be  included  in  the 
calculation  of  the  next  quarterly  grant 
awarded  to  the  State  under  title  IV-D  of 
the  Act. 

(b)  Following  the  end  of  each  fiscal 
vear.  HHS  will  calculate  the  State's 
annual  incentive  payment,  using  the 
actual  collection  and  expenditure  data 
and  the  performance  data  submitted  by 
December  31st  by  the  State  and  other 
States  for  that  fiscal  year.  A  positive  or 
negative  grant  will  then  be  awarded  to 
the  State  under  tide  IV-D  of  the  Act  to 
reconcile  an  actual  annual  incentive 
payment  that  has  been  calculated  to  be 
greater  or  lesser,  respectively,  than  the 
annual  incentive  payment  estimated 
prior  to  the  beginning  of  the  fiscal  year. 

(c)  Payment  of  incentives  is 
contingent  on  a  State's  data  being 
determined  complete  and  reliable  by 
Federal  auditors. 

§  305.35    Reinvestment. 

(a)  A  State  must  expend  the  full 
amount  of  incentive  payments  received 
under  this  part  to  supplement,  and  not 
supplant,  other  funds  used  by  the  State 
to  carrv'  out  IV-D  program  activities  or 
funds  for  other  activities  approved  by 
the  Secretarv'  which  may  contribute  to 
improving  the  effectiveness  or  efficiency 
of  the  State's  IV-D  program,  including 
cost-effective  contracts  with  local 
agencies,  whether  or  not  the 
expenditures  for  the  activity  are  eligible 
for  reimbursement  under  this  part. 

(b)  In  those  States  in  which  incentive 
pavments  are  passed  through  to  political 
subdivisions  or  localities,  such 
payments  must  be  used  in  accordance 
with  this  section. 

(c)  State  IV-D  expenditures  may  not 
be  reduced  as  a  result  of  the  receipt  and 
reinvestment  of  incentive  payments. 
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(d)  A  base  amount  will  be  determined 
by  subtracting  the  amount  of  incentive 
funds  received  and  reinvested  in  the 
State  IV-D  program  for  fiscal  year  1998 
from  the  total  amount  expended  by  the 
State  in  the  IV-D  program  during  the 
same  period.  Alternatively,  States  have 
an  option  of  using  the  average  amount 
of  the  previous  three  fiscal  years  (1996, 
1997,  and  1998)  as  a  base  amoimt.  This 
base  amount  of  State  spending  must  be 
maintained  in  future  years.  Incentive 
payments  imder  this  part  must  be  used 
in  addition  to,  and  not  in  lieu  of,  the 
base  amount. 

(e)  Requests  for  approval  of  expending 
incentives  on  activities  not  currently 
eligible  for  funding  under  the  IV-D 
program,  but  which  would  benefit  the 
IV-D  program,  must  be  submitted  in 
accordance  with  instructions  issued  by 
the  Commissioner  of  the  Office  of  Child 
Support  Enforcement. 


§305.36    Incentive  phase-in. 

The  incentive  system  under  this  part 
will  be  phased-in  over  a  three-year 
period  during  which  both  the  old 
system  and  tbe  new  system  will  be  used 
to  determine  the  amount  a  State  will 
receive.  For  fiscal  year  2000,  a  State  will 
receive  two-thirds  of  what  it  would  have 
received  under  the  incentive  formula  set 
forth  in  §  304.12  of  this  chapter,  and 
one-third  of  what  it  would  receive 
under  the  formula  set  forth  under  this 
part.  In  fiscal  year  2001 ,  a  State  will 
receive  one-third  of  what  it  would  have 
received  under  the  incentive  formula  set 
forth  under  §  304.12  of  this  chapter  and 
two-thirds  of  what  it  would  receive 
under  the  formula  under  this  part.  In 
fiscal  yesu-  2002,  the  formula  set  forth 
imder  this  part  will  be  fully 
implemented  and  would  be  used  to 
determine  all  incentive  amouints. 


§  305.40    Penalty  performance  measures 
and  levels. 

(a)  There  are  three  performance 
measures  for  which  States  must  achieve 
certain  levels  of  performance  in  order  to 
avoid  being  penalized  for  poor 
performance.  These  measures  are  the 
paternity  establishment,  support  order 
establisbment,  and  current  collections 
measures  set  forth  in  §  305.2  of  this  part. 
The  levels  tlie  State  must  meet  are: 

(1)  The  paternity-  establishment 
percentage  which  is  required  under 
section  452(g)  of  the  Act  for  penalty 
purposes.  States  have  the  option  of 
using  either  the  IV-D  paternity 
establishment  percentage  or  the 
statewide  paternity  establishment 
percentage  defined  in  §  305.2  of  this 
part.  Table  4  shows  the  level  of 
performance  at  which  a  State  will  be 
subject  to  a  penalty  under  the  paternity 
establishment  measure. 


I 


Table  4.— Statutory  Penalty  Performance  Standards  for  Paternity  Establishment 

(Use  this  table  to  determine  the  level  of  performance  for  the  patemity  establishment  measure  that  will  incur  a  penalty 


PEP 


Increase  required  over  previous  year's  PEP 


Penalty  FOR  FIRST  FAILURE  if  increase 
met 


iOt 


90% 

or  more 

None 

2%  

No  Penalty 
1-2°/o  TANF  Funds. 
1-2%  TANF  Funds. 
1-2%  TANF  Funds 
1-2%  TANF  Funds. 
1-2%  TANF  Funds 

7,5% 

to  89%  

50% 

to  74%  

3%  

45% 

to  49%  

4%  

. 

40% 

to  44%  

5%  

39% 

or  less  

6%  

(2)  The  support  order  establishment  performance  measure  is  set  forth  in  §305.2  of  this  part.  For  purposes  of  the 
penalty  with  respect  to  this  measure,  there  is  a  threshold  of  40  percent,  below  which  a  State  will  be  penalized  unless 
an  increase  of  5  percent  over  the  previous  year  is  achieved — which  will  qualif\'  it  for  an  incentive.  Performance  in 
the  40  percent  to  49  percent  range  with  no  significant  increase  will  not  be  penalized  but  neither  will  it  qualif\  for 
an  incentive  payment.  Table  5  shows  at  which  level  of  performance  a  State  will  incur  a  penalty  under  the  child 
support  order  establishment  measure. 

Table  5.— Performance  Standards  for  Order  Establishment 

(Use  this  table  to  determine  the  level  of  performance  for  the  order  establishment  measure  that  will  incur  a  penalty  ) 


Performance  level 


Increase  over  previous  year 


Incentive/Penalty 


50%  or  more 
40%  to  49%  . 


Less  than  40% 
I 


no  increase  over  previous  year  required  Incentive. 

w/5%  increase  over  previous  year  Incentive 

w/out  5%  increase  No  Incentive/No  Penalty 

w/5%  increase  over  previous  year  Incentive 

w/out  5%  increase  Penalty  equal  to  1-2°o  of  TANF  funds  for  the 

first  failure,  2-3°o  tor  second  failure   and  so 


forth,   up 
funds 


to  a  maximum  of  5°o  of  TANF 


(3)  The  current  collections  performance  measure  is  set  forth  in  §305.2  of  this  part.  There  is  a  threshold  of  35 
percent  below  which  a  State  will  be  penalized  unless  an  increase  of  5  percent  over  the  previous  year  is  achieved 
(that  qualifies  it  for  an  incentive).  Performance  in  the  35  percent  to  40  percent  range  with  no  significant  increase 
will  not  be  penalized  but  neither  will  it  qualify  for  an  incentive  payment.  Table  6  shows  at  which  level  of  performance 
the  State  will  incur  a  penalty  under  the  current  collections  measure. 
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Table  6.— Performance  Standards  for  Current  Collections 

(Use  this  table  lo  determine  the  level  ot  pertormance  for  the  current  collections  measure  that  will  incur  a  penalty. 


Performance  level 


Increase  over  previous  year 


Incentive/Penalty 


40°c  or  more   no  increase  over  previous  year  required  Incentive 

35^0  to  39%  w/5%  increase  over  previous  year  Incentive 

w/oul  5°o  increase  No  Incentive/No  Penalty 

less  than  35°o  „ '  w/5%  increase  over  previous  year  Incentive 

'  w/out  5%  increase  Penalty  equal  to  1-2%  of  TANF  funds  for  the 

I  first  failure.  2-3°i>  for  second  failure,  and  so 
forth,  up  to  a  maximum  of  5°o  of  TANF 
funds 


(b)  The  provisions  listed  under 
)^  305.32  of  this  part  also  apply  to  the 
penalty  performance  measures. 

§305.42     Penalty  phase-in. 

.States  are  sub|ect  to  the  performance 
penalties  described  in  §  :<05.4n  ba.sed  on 
data  reported  for  FY  2001.  Data  reported 
for  FY  2000  will  be  used  as  a  base  year 
to  determine  improv  ements  in 
performance  during  F'^'  2001   There  will 
be  an  automatic  one-year  corrective 
action  period  before  any  penalty  is 
assessed.  The  penalties  will  be  assessed 
and  then  >uspended  duruig  the 
corrective  action  period. 

§  305.60     Types  and  scope  of  Federal 
audits. 

(a)  OCSE  will  conduct  audits,  at  least 
once  every  three  years  (or  more 
frequentlv  if  the  State  fails  to  meet 
performance  standards  and  reliability  of 
data  requirements)  to  assess  the 
completeness,  authenticity,  reliability, 
accuracy  and  security  of  data  and  the 
svstems  used  to  process  the  data  in 

I  alculating  performance  indicators 
under  this  part; 

(b)  Also.  OCSE  will  conduct  audits  to 
determiuf'  the  adequacy  of  financial 
manaijement  nf  the  State  IV'-D  program, 
includinj;  assessments  of: 

(1)  Whether  funds  to  carry  out  the 
State  program  are  being  appropriately 
expended,  and  are  properly  and  fully 
accounted  for;  and 

(2)  Whether  coUecticjns  and 
disbui-sements  of  support  payments  are 
carried  out  correctly  and  are  fully 
accounted  for;  and 

(c)  OCSE  will  conduct  audits  for  such 
other  purposes  as  the  Secretary  may 
find  necessary. 

(1)  These  audits  include  audits  to 
determine  if  the  State  is  substantially 
complying  with  one  or  more  of  the 
requirements  of  the  IV-D  program  (with 
the  exception  of  the  requirements  of 
section  454(24)  of  the  Act  relating  to 
statewide-automated  systems  anil 
section  454(27)(A)  and  (B){i)  relating  to 
the  State  Disbursement  Unit)  as  defined 
in  ^  305. fi3  of  this  part.  Other  audits  wdl 
be  conducted  at  the  discretion  of  OCSE. 


(2)  .Audits  to  determine  substantial 
compliance  will  be  initiated  based  on 
substantiated  evidence  of  a  failure  by 
the  State  to  meet  IV-D  program 
requirements.  Evidence,  which  could 
warrant  an  audit  to  determine 
substantial  compliance,  includes: 

(i)  The  results  fif  two  or  more  State 
self-re\iews  conducted  under  section 
454(15)(A)  of  the  Act  which:  Show- 
evidence  of  sustained  poor  performance: 
or  indicate  that  the  State  has  not 
corrected  deficiencies  identified  in 
previous  self-assessments,  or  that  those 
deficiencies  are  determined  to  seriously 
impact  the  performance  of  the  State's 
program:  or 

(ii)  Evidence  of  a  State  program's 
systemic,  failure  to  provide  adequate 
ser\ices  under  the  program  through  a 
pattern  of  non-complianc;e  over  time. 

(d)  OCSE  will  i:onduct  audits  of  the 
Stale's  IV-D  program  through 
inspection,  inquiries,  observation,  and 
confirmation  and  in  accordance  with 
standards  promulgated  by  the 
Comptroller  (General  of  the  I'nited 
States  in  ■(iovernment  Auditing 
Standards." 

§  305.61     Penalty  for  failure  to  meet  IV-D 
requirements. 

(al  .\  State  will  be  subject  to  a 
financial  penalty  and  the  amounts 
otherwise  payable  to  the  State  under 
title  IV-A  of  the  Act  will  he  reduced  in 
accordaiK  e  with  §305.66: 

(1)  If  on  the  basis  of: 

(i)  Data  submitted  by  the  State  or  the 
results  of  an  audit  conducted  under 
§  305.60  of  this  part,  the  State's  program 
failed  to  achieve  the  paternity 
establishment  percentages,  as  defined  in 
section  452(g)(2)  of  the  Act  and  §305.40 
of  thi>  part,  or  to  meet  the  support  order 
establishment  and  current  collections 
performance  measures  as  set  forth  in 
§305.40  of  this  part;  or 

(ii)  The  results  of  an  audit  under 
§  .305.60  of  this  part,  the  State  did  not 
submit  (  omplete  and  reliable  data,  as 
defined  in  §  305.1  of  the  part;  or 

(iii)  The  results  of  an  audit  under 
§  305.60  of  this  part,  the  State  failed  to 


substantially  comply  with  one  or  more 
of  the  requirements  of  the  IV-D 
program,  as  defined  in  §  305.63:  and 

(2)  With  respect  to  the  immediately 
succeeding  fiscal  year,  the  State  failed  to 
take  sufficient  corrective  action  to 
achieve  the  appropriate  performance 
levels  or  compliance  or  the  data 
submitted  by  the  State  are  still 
incomplete  and  unreliable. 

(b)  The  reductions  under  paragraph 
(c)  of  this  section  will  be  made  for 
quarters  following  the  end  of  the 
corrective  action  year  and  will  continue 
until  the  end  of  the  first  quarter 
throughout  which  the  State,  as 
appropriate: 

(1 )  Has  achieved  the  paternity 
establishment  percentages,  the  order 
establishment  or  the  current  collections 
performance  measures  set  forth  in 
§305.40  of  this  part; 

(2)  Is  in  substantial  compliance  with 
IV-D  requirements  as  defined  in 
§305.63  of  this  part:  or 

(3)  Has  submitted  data  that  are 
determined  to  be  complete  and  reliable. 

(c)  The  payments  for  a  fiscal  year 
under  title  \\'-A  of  the  Act  will  be 
reduc:ed  by  the  following  percentages: 

( 1 1  One  to  two  percent  for  the  first 
finding  under  paragraph  (a)  of  this 
section: 

(2)  Two  to  three  percent  for  the 
second  consecutive  finding:  and 

(3)  Not  less  than  three  percent  and  not 
more  than  5  percent  for  the  third  or  a 
subsequent  consecutive  finding, 

(d)  The  reduction  will  be  made  in 
accordance  with  the  provisions  of  45 
CFR  262.1(b)-(e)  and  262.7. 

§  305.62     Disregard  of  a  failure  which  is  of 
a  technical  nature. 

A  State  subjec :t  to  a  penalty  under 
§305.61(a)(l)(ii)  or  (iii)  of  this  part  may 
be  determined,  as  appropriate,  to  have 
submitted  adequate  data  or  to  have 
achieved  substantial  compliance  with 
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one  or  more  IV-D  requirements,  as 
defined  in  §  305.63  of  this  part,  if  the 
Secretary  determines  that  the 
incompleteness  or  unreliability  of  the 
data,  or  the  noncompliance  with  one  or 
more  of  the  IV-D  requirements,  is  of  a 
technical  nature  which  does  not 
adversely  affect  the  performance  of  the 
States  IV-D  program  or  does  not 
adversely  affect  the  determination  of  the 
level  of  the  State's  paternity 
establishment  or  other  performance 
measures  percentages. 

§  305.63    Standards  for  determining 
substantial  compliance  with  IV-D 
requirements. 

For  the  purposes  of  a  determination 
under  §  305.61{a)(l)(iii)  of  this  part,  in 
order  to  be  foimd  to  be  in  substantial 
compliance  with  one  or  more  of  the  IV- 
D  requirements  as  a  result  of  an  audit 
conducted  under  §  305,60  of  this  part,  a 
State  must  meet  the  standards  set  forth 
below  for  each  specific  IV-D  State  plan 
requirement  or  requirements  being 
audited  and  contained  in  parts  302  and 
303  of  this  chapter,  measured  as 
follows; 

(a)  The  State  must  meet  the 
requirements  under  the  following  areas: 

(1)  Statewide  operations,  §  302.10  of 
this  chapter; 

(2)  Reports  and  maintenance  of 
records,  §  302.15(a)  of  this  chapter; 

(3)  Separation  of  cash  handling  and 
accounting  functions,  §  302.20  of  this 
chapter;  and 

(4)  Notice  of  collection  of  assigned 
support,  §  302.54  of  this  chapter. 

(b)  The  State  must  provide  services 
required  under  the  following  areas  in  at 
least  90  percent  of  the  cases  reviewed; 

(1)  Estabhshment  of  cases,  §  303.2(a) 
of  this  chapter;  and 

(2)  Case  closure  criteria.  §  303.11  of 
this  chapter. 

(c)  The  State  must  provide  services 
required  under  the  following  areas  in  at 
least  75  percent  of  the  cases  reviewed; 

(1)  Collection  and  distribution  of 
support  payments,  including;  collection 
and  distribution  of  support  payments  by 
the  IV-D  agency  under  §  302.32(b)  of 
this  chapter;  distribution  of  support 
collections  under  §302.51  of  this 
chapter;  and  distribution  of  support 
collected  in  title  IV-E  foster  care 
maintenance  cases  under  §  302.52  of 
this  chapter; 

(2)  Establishment  of  paternity  and 
support  orders,  including; 
Establishment  of  a  case  under  §  303.2(h) 
of  this  chapter;  services  to  individuals 
not  receiving  TANF  or  title  FV-E  foster 
care  assistance,  under  §302, 33(a)(1) 
through  (4)  of  this  chapter;  provision  of 
services  in  interstate  IV-D  cases  under 
§  303.7(a),  (b)  and  (c)(1)  through  (6)  and 


(c)(8)  through  (10)  of  this  chapter; 
location  of  non-custodial  parents  under 
§  303.3  of  this  chapter;  establishment  of 
paternity  under  §  303.5(a)  and  (f)  of  this 
chapter;  guidelines  for  setting  child 
support  awards  under  §  302.56  of  this 
chapter;  and  establishment  of  support 
obligations  under  §  303.4(d),  (e)  and  (f) 
of  this  chapter; 

(3)  Enforcement  of  support 
obligations,  including,  in  all  appropriate 
cases;  establishment  of  a  case  under 
§  303.2(b)  of  this  chapter;  services  to 
individuals  not  receiving  TANF  or  title 
IV-E  foster  care  assistance,  under 
§  302.33(a)(1)  through  (4)  of  this 
chapter;  provision  of  services  in 
interstate  IV-D  cases  under  §  303.7(a), 
(b)  and  (c)(1)  through  (6)  and  (c)(8) 
through  (10)  of  this  chapter;  location  of 
non-custodial  parents  under  §  303.3  of 
this  chapter;  enforcement  of  support 
obligations  under  §  303.6  of  this  chapter 
and  State  laws  enacted  under  section 
466  of  the  Act,  including  submitting 
once  a  vear  all  appropriate  cases  in 
accordance  with  §  303.6(c)(3)  of  this 
chapter  to  State  and  Federal  income  tax 
refund  offset;  and  wage  withholding 
under  §  303.100  of  this  chapter.  In  cases 
in  which  wage  withholding  cannot  be 
implemented  or  is  not  available  and  the 
non-custodial  parent  has  been  located. 
States  must  use  or  attempt  to  use  at  least 
one  enforcement  technique  available 
under  State  law  in  addition  to  Federal 
and  State  tax  refund  offset,  in 
accordance  with  State  laws  and 
procedures  and  applicable  State 
guidelines  developed  under  §  302.70(b) 
of  this  chapter; 

(4)  Review  and  adjustment  of  child 
support  orders,  including: 
Establishment  of  a  case  under  §  303.2(b) 
of  this  chapter:  services  to  individuals 
not  receiving  TANF  or  title  IV-E  foster 
care  assistance,  under  §  302.33(a)(1) 
through  (4)  of  this  chapter;  provision  of 
services  in  interstate  IV-D  cases  under 
§  303.7(a),  (b)  and  (c)(1)  through  (6)  and 
(c)(8)  through  (10)  of  this  chapter: 
location  of  non-custodial  parents  under 
§  303.3  of  this  chapter:  guidelines  for 
setting  child  support  awards  under 

§  302.56  of  this  chapter:  and  review  and 
adjustment  of  support  obligations  under 
§  303.8  of  this  chapter;  and 

(5)  Medical  support,  including: 
establishment  of  a  case  under  §  303.2(b) 
of  this  chapter;  services  to  individuals 
not  receiving  TANF  or  title  IV-E  foster 
care  assistance,  under  §  302.33(a)(1) 
through  (4)  of  this  chapter:  provision  of 
services  in  interstate  I\ -D  cases  under 
§  303.7(a),  (b)  and  (c)(1)  through  (6)  and 
(c)(8)  through  (10)  of  this  chapter: 
location  of  non-custodial  parents  under 
§303.3  of  this  chapter;  securing  medical 
support  information  under  §  303.30  of 


this  chapter;  and  securing  and  enforcing 
medical  support  obligations  under 
§  303.31  of  this  chapter;  and 

(6)  Disbursement  of  support  payments 
in  accordance  with  the  timeframes  in 
section  454B  of  the  Act  and  §  302.32  of 
this  chapter. 

(d)  With  respect  to  the  75  percent 
standard  in  paragraph  (b)  of  this  section: 

(1)  Notwithstanding  timeframes  for 
establishment  of  cases  in  §  303.2(b)  of 
this  chapter;  provision  of  ser\ices  in 
interstate  IV-D  cases  under  §  303.7(a), 
(b)  and  (c)(4)  through  (6).  (c)(8)  and  (9) 
of  this  chapter:  location  and  support 
order  establishment  under  §  303.3(b)(3) 
and  (5),  and  §  303.4(d)  of  this  chapter, 
if  a  support  order  needs  to  be 
established  in  a  case  and  an  order  is 
established  during  the  audit  period  in 
accordance  with  the  State's  guidelines 
for  setting  child  support  awards,  the 
State  will  be  considered  to  have  takf 
appropriate  action  in  that  case  for  au.iit 
purposes. 

(2)  Notwithstanding  timeframes  for 
establishment  of  cases  in  §  303.2(b)  of 
this  chapter;  provision  of  ser\ices  in 
interstate  IV-D  cases  under  §  303.7(a), 
(b)  and  (c)(4)  through  (6),  and  (c)(8)  and 
(9)  of  this  chapter:  and  location  and 
review  and  adjustment  of  support  orders 
contained  in  §  303.3(b)(3)  and  (5).  and 

§  303.8  of  this  chapter,  if  a  particular 
case  has  been  reviewed  and  meets  the 
conditions  for  adjustment  under  State 
laws  and  procedures  and  §  303.8  of  this 
chapter,  and  the  order  is  adjusted,  or  a 
determination  is  made,  as  a  result  of  a 
review,  during  the  audit  period,  that  an 
adjustment  is  not  needed,  in  accordance 
with  the  State's  guidelines  for  setting 
child  support  awards,  the  State  will  be 
considered  to  have  taken  appropriate 
action  in  that  case  for  audit  purposes. 

(3)  Notwithstanding  timeframes  for 
establishment  of  cases  in  §  303.2(b)  of 
this  chapter;  provision  of  services  in 
interstate  IV-D  cases  under  §  303.7  (a), 
(b)  and  (c)  (4)  through  (6),  and  (c)(8)  and 
(9)  of  this  chapter;  and  location  and 
wage  withholding  in  §  303.3(b)  (3)  and 
(5),  and  §  303.100  of  this  chapter,  if 
wage  withholding  is  appropriate  in  a 
particular  case  and  wage  withholding  is 
implemented  and  wages  are  withheld 
during  the  audit  period,  the  State  will 
be  considered  to  have  taken  appropriate 
action  in  that  case  for  audit  purposes. 

(4)  Notwithstanding  timeframes  for 
establishment  of  cases  in  §  303.2(b)  of 
this  chapter:  provision  of  .services  in 
interstate  IV-D  cases  under  §  303.7  (a), 
(b)  and  (c)  (4)  through  (6).  and  (c)(8)  and 
(9)  of  this  chapter:  and  location  and 
enforcement  of  support  obligations  in 

§  303.3(b)  (3)  and  (5).  and  §  303.6  of  this 
chapter,  if  wage  withholding  is  not 
appropriate  in  a  particular  case,  and  the 
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State  uses  at  least  one  enforcement 
technique  available  under  State  law.  in 
addition  to  Federal  and  State  inc;onit>  tax 
refund  offset,  which  results  in  a 
collection  received  during  the  audit 
period,  the  State  will  be  considered  to 
have  taken  appropriate  action  in  the 
case  for  audit  purposes. 

(e)  The  State  must  meet  the 
requirements  for  expedited  processes 
under  «i  303.101(b)(2)(i)  and  (lii),  and  (e) 
of  this  chapter. 

§  305.64    Audit  procedures  and  State 
comments. 

(a)  Prior  to  the  start  of  the  actual 
audit.  Federal  auditors  will  hold  an 
audit  entrance  conference  with  the  i\- 
D  agency  At  that  c(3nference,  the 
auditors  will  explain  how  the  audit  will 
be  performed  and  make  any  necessary 
arrangements. 

(b)  At  the  conclusion  of  audit 
fieldwork.  Federal  auditors  will  afford 
the  State  IV-D  agency  an  opportunity 
for  an  audit  exit  conference  at  which 
time  preliminary-  audit  findings  will  he 
discussed  and  the  I\'-D  agency  ma\ 
present  any  additional  matter  it  believes 
should  be  considered  in  the  audit 
findings. 

(c)  After  the  exit  conference.  Federal 
auditors  will  prepare  and  send  to  the 
IV-D  agency  a  copy  of  their  interim 
report  on  the  results  of  the  audit.  Within 
a  specified  timeframe  from  the  date  the 
report  was  sent  by  certified  mail,  the 
IV-D  agency  may  submit  written 
comments  on  any  part  of  the  report 
which  the  FV'-D  agency  believes  is  in 
error.  The  auditors  will  note  such 


comments  and  incorporate  any  response 
into  the  final  audit  report. 

§  305.65    State  cooperation  in  audit. 

(a)  Each  State  shall  make  available  to 
the  Federal  auditors  such  records  or 
other  supporting  documentation 
(electronic  and  manual)  as  the  audit 
staff  may  request,  including  records  to 
support  the  data  as  submitted  on  the 
Federal  statistic;al  and  financial  reports 
that  will  be  used  to  calculate  the  State's 
performance.  The  State  shall  also  make 
available  personnel  associated  with  the 
State's  IV-D  program  to  provide 
information  that  the  audit  staff  may  find 
necessary  in  order  to  conduct  or 
complete  the  audit 

(b)  States  must  provide  evidence  to 
Office  that  their  data  are  complete  and 
reliable  as  defined  in  §  305.2  of  this 
part 

((.)  Failure  to  comply  with  the 
reijuirements  of  this  section  with 
respect  to  audits  conducted  to 
determine  compliance  with  IV-D 
requirements  under  §  305.60  of  this  part, 
may  necessitate  a  finding  that  the  State 
has  failed  to  complv  with  the  particular 
criteria  being  audited. 

§  305.66    Notice,  corrective  action  year, 
and  imposition  of  penalty. 

(a)  If  a  State  is  found  by  the  Secretary 
to  be  subject  to  a  penalty  as  described 
in  4»  305.61  of  this  part,  the  OCSE  will 
notify  the  State  in  writing  of  such 
finding 

(b)  "Tne  notice  will: 

(1)  Explain  the  deficiency  or 
deficiencies  which  result  in  the  State 
being  subject  to  a  penalty,  indicate  the 


amount  of  the  potential  penalty,  and 
give  reasons  for  the  finding;  and 

(2)  Specify  that  the  penalty  will  be 
assessed  in  accordance  with  the 
provisions  of  45  CFR  262.1(b)  through 
(e)  and  262.7  if  the  State  is  found  to 
have  failed  to  correct  the  deficiency  or 
deficiencies  cited  in  the  notice  during 
the  automatic  corrective  action  year 
(i.e..  the  succeeding  fiscal  year 
following  the  year  with  respect  to  which 
the  deficiency  occurred.) 

(c)  The  penalty  under  §  305.61  of  this 
part  will  be  assessed  if  the  Secretary 
determines  that  the  State  has  not 
corrected  the  deficiency  or  deficiencies 
cited  in  the  notice  by  the  end  of  the 
corrective  action  year. 

(d)  Only  one  corrective  action  period 
is  provided  to  a  State  with  respect  to  a 
given  deficiency  where  consecutive 
findings  of  noncompliance  are  made 
with  respect  to  that  deficiency.  In  the 
case  of  a  State  against  which  the  penalty 
is  assessed  and  which  failed  to  correct 
the  deficiency  or  deficiencies  cited  in 
the  notice  by  the  end  of  the  corrective 
action  year,  the  penalty  will  be  effective 
for  any  quarter  after  the  end  of  the 
corrective  action  year  and  ends  for  the 
first  full  quarter  throughout  which  the 
State  IV-D  program  is  determined  to 
have  corrected  the  deficiency  or 
deficiencies  cited  in  the  notice. 

(e)  A  consecutive  finding  occurs  only 
when  the  State  does  not  meet  the  same 
criterion  or  criteria  cited  in  the  notice  in 
paragraph  (a)  of  this  section. 

(PR  Doc.  00-32702  Filed  12-26-00:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of  a 
Final  Funding  Priority  for  Fiscal  Years 
2001-2002  for  a  Traumatic  Brain  Injury 
Data  Collection  Center 

agency:  Office  of  Special  Education  and 
Rehabilitative  Services.  Department  of 
Education. 

SUMMARY:  The  Assistant  Secretar\  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  announces  a 
final  funding  priority  for  a  Traumatic 
Brain  Injury  Data  Collection  Center 
under  the  National  Institute  on 
Disabilitv  and  Rehabilitation  Research 
(NIDRR)'for  fiscal  years  2001-2002  The 
Assistant  Secretarv'  takes  this  action  to 
focus  research  attention  on  areas  of 
national  need.  We  intend  this  prioritv  to 
improve  the  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities 

DATES:  This  priority  is  effective  on 
lanuarv- 26.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Nangle.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
room  3414.  Switzer  Building, 
Washington.  DC  20202-2645. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205^475.  Internet: 
donna_nangle@ed.gov  Individuals  with 
disabilities  may  obtain  this  document  in 
an  alternative  format  {eg..  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  contact  person  listed 
in  the  preceding  paragraph 
SUPPLEMENTARY  INFORMATION: 

The  final  pnoritv  refers  to  NIDRRs 
Long-Range  Plan  (the  Plan).  The  Plan 
can  be  accessed  on  the  World  Wide  Web 
aX.  httpJ ^ w-vnv. ed.gov/offices/OSERS/ 
MDRR'nLRP 

National  Education  Goals 

This  final  priority  will  address  the 
National  Education  Goal  that  every 
adult  American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessar>'  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibihties  of  citizenship. 

Note:  This  notice  does  not  solicit 
dpplications.  A  notice  inviting  appllrations  is 
published  in  this  issue  of  the  Federal 
Register. 

Analysis  of  Comments  and  Changes 

On  November  7.  2000.  the  Assistant 
Secretary  published  a  notice  of 
proposed  priorities  in  the  Federal ' 
Register  (65  FR  66732).  The  Department 
of  Education  received  no  comments  on 


the  notice  of  proposed  priorities  by  the 
deadline  date 

Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program 

The  authority  for  Disability  and 
Rehabilitation  Research  Projects  (DRRP) 
IS  contained  in  sections  202(g)  and  204 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  762(g)  and 
764(b)(4)).  The  purpose  of  the  DRRP 
program  is  to  plan  and  conduct 
research,  demonstration  projects, 
training  and  related  activities  to — 

(a)  Develop  methods,  procedures,  and 
rehabilitation  technology  that 
ma.\imizes  the  full  inclusion  and 
integration  into  society,  employment, 
independent  living,  family  support,  and 
economic  and  social  self-sufficiency  of 
individuals  with  disabilities;  and 

(b)  Improve  the  effectiveness  of 
services  authorized  under  the  Act. 

Traumatic  Brain  Injury  (TBI)  Data 
Center 

Background 

An  estimated  5.3  million  Americans 
currently  live  with  disabilities  resulting 
from  brain  injury.  The  Centers  for 
Disease  Control  (CDC)  estimates  that 
approximately  80,000  Americans 
experience  the  onset  of  disabilities 
resulting  horn  TBI  each  year.  The  three 
leading  causes  of  TBI  are  motor  vehicle 
crashes,  violence,  and  falls,  particularly 
among  the  elder! v.  As  stated  in  the  1998 
National  Institutes  of  Health  (NIH) 
Consensus  Conference.  "TBI  may  result 
in  lifelong  impairment  of  an 
individual's  physical,  cognitive,  and 
psvchosocial  functioning." 

in  1987,  NIDRR  established  the 
National  Traumatic  Brain  Injury-  Model 
Systems  (TBIMS)  Program  by  funding 
four  research  and  demonstration 
projects  to  conduct  research  on 
comprehensive,  multidisciplinary 
rehabilitation  services  to  persons  who 
experience  TBI.  This  number  expanded 
to  17  projects  in  1998.  The  multi-project 
TBIMS  program  is  designed  to  study  the 
course  of  recovery  and  outcomes 
following  the  delivery'  of  a  coordinated 
system  of  care.  (Additional  information 
on  TBIMS  can  be  found  at 
http:\\wvvw.tbims.orgJ.  The  TBIMS 
database  currently  contains  over  2,000 
cases  and  supports  clinical  research  and 
research  on  outcomes  including 
employment,  community  integration, 
and  quality  of  life.  Through  a  complex 
data  collection  and  retrieval  program, 
the  TBIMS  projects  are  capable  of 
analyzing  different  system  components 
to  provide  information  on  project  cost 
effectiveness  and  benefits.  Data  are 
collected  throughout  the  rehabilitation 


process  and  at  specified  follow-up 
periods  following  discharge  from  the 
rehabilitation  facilitv. 

The  parameters  of  the  database  are 
determined  collaboratively  by  TBIMS 
project  directors,  in  consultation  with 
NIDRR.  A  syllabus  describing  the 
current  data  elements  may  be  obtained 
from  Donna  Nangle  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
Expansion  of  the  number  of  projects  has 
broadened  the  representation  of  subjects 
in  terms  of  geographic  distribution, 
ethnic  group  membership,  emd 
socioeconomic  status. 

In  the  past,  data  fi-om  the  TBIMS 
database  have  been  largely  restricted  to 
the  use  of  TBI^.'1S  researchers.  Recent 
Federal  regulations  (see  March  16.  2000, 
65  FR  14416-14418)  outline  conditions 
under  which  outside  parties  may 
request  access  to  the  data  under  the 
auspices  of  the  Freedom  of  Information 
Act.  In  addition,  there  is  increased 
interest  in  expanding  the  use  of  these 
data  in  conjunction  with  population- 
based  data  to  further  research  on  TBI  by 
the  larger  research  community.  Both 
activities  require  development  of 
guidelines  that  ensure  subject 
confidentiality,  protect  the  identity  of 
individual  projects,  and  support  use  of 
the  data  in  rigorous  research  efforts. 

Historically,  the  data  center  has  been 
funded  as  a  supplement  to  one  of  the 
projects  in  the  TBIMS.  We  propose  to 
establish  a  separate  TBI  data  center  to 
maintain  this  information. 

Absolute  Priority 

We  will  establish  a  data  center  for  the 
purpose  of  managing  and  facilitating  the 
use  of  information  collected  by  the 
TBIMS  projects  on  individuals  with 
traumatic  brain  injury.  The  data  center 
must: 

(1)  Establish  and  maintain  a  database 
repository  for  data  from  TBIMS  projects 
while  providing  for  confidentiality, 
quality  control,  and  data  retrieval 
capabilities,  using  cost-effective  and 
user-friendly  technology; 

(2)  Ensure  data  quality,  reliability, 
and  integrity  by  providing  training  and 
technical  assistance  to  TBIMS  projects 
on  data  collection  procedures,  data 
entry  methods,  and  use  of  study 
instruments: 

(3)  Provide  consultation  to  NIDRR  and 
directors  and  staff  of  the  TBIMS  projects 
on  utility  and  quality  of  data  elements: 

(4)  Support  efforts  to  improve  the 
research  findings  of  the  TBIMS  projects 
by  providing  statistical  and  other 
consultation  regarding  the  national 
database; 

(5)  Facilitate  dissemination  of 
information  generated  by  the  TBIMS 
projects,  including  statistical 


information,  scientific  papers,  and 
consumer  materials; 

(6)  Evaluate  the  feasibility  of  linking 
and  comparing  TBIMS  data  to 
population-based  data  sets,  such  as  the 
CDC  State-based  injury  surveillance 
data  and  provide  technical  assistance 
for  such  linkage,  as  appropriate;  and 

(7)  Develop  guidelines  to  provide 
access  to  TBIMS  data  by  individuals 
and  institutions,  ensuring  that  data  are 
available  in  accessible  formats  for 
persons  with  disabilities. 

In  carrying  out  these  purposes,  the 
center  must: 

•  Demonstrate  knowledge  of 
culturally  appropriate  methods  of  data 
collection,  including  understanding  of 
culturally  sensitive  measurement 
approaches;  and 

•  Collaborate  with  other  NIDRR 
funded  projects,  e.g.,  the  Model  Spinal 
Cord  Injury  and  Bum  Injury  Model 
System  Data  Centers,  regarding  issues 
such  as  database  development  and 
maintenance,  center  operations,  and 
data  management. 

Additional  Selection  Criterion 

We  will  use  the  selection  criteria  in 
34  CFR  350.54  to  evaluate  applications 
under  this  program.  The  maximum 
score  for  all  the  criteria  is  100  points,- 
however.  we  will  also  use  the  following 
criterion  so  that  up  to  an  additional  ten 
points  may  be  earned  by  an  applicant 
for  a  total  possible  score  of  110  points. 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  projects 
awarded  under  this  absolute  priority.  In 
determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  prior  success,  as  described 
in  the  application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities. 

Thus,  for  purposes  of  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarded  under  the  published 
selection  criteria  for  these  priorities. 
That  is,  an  applicant  meeting  this 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 


To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  preceding  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 
Note:  The  official  version  of  the  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.133A.  Disability  Rehabilitation 
Research  Project) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(4)). 

Dated:  December  20,  2000. 
Curtis  L.  Richards, 
Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Senices. 
(FR  Doc.  00-32887  Filed  12-26-00:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.1 33A] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  for  a  New 
Disability  and  Rehabilitation  Research 
Project  for  Fiscal  Year  2001-2002 

Purpose  of  the  Program:  The  purpose 
of  the  Disability  and  Rehabilitation 
Research  Projects  and  Centers  Program 
is  to  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabilitation  Act  of  1973.  The 
Assistant  Secretary  takes  this  action  to 
focus  research  attention  on  £m  area  of 
national  need.  The  priority  is  intended 
to  improve  rehabilitation  serx'ices  and 
outcomes  for  individuals  with 
disabilities. 

National  Education  Goals:  This  notice 
would  address  the  National  Education 
Goal  that  every  adult  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  notice  of  a  final  funding  priority 
for  a  Traumatic  Brain  Injmy  Data 
Collection  Center  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register, 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 


Deadline  for  Transmittal  of 
Applications:  February  8,  2001. 

Applications  Available:  December  26, 
2000, 

Maximum  Award  Amount  (Per  Year): 
$350,000. 

Note:  Consistent  with  EDGAR  34  CFR 
75.104(b).  we  will  reject  any  application  that 
proposes  a  project  funding  level  for  any  year 
that  exceeds  the  stated  maximum  award 
amount  for  that  year. 

Reasonable  Accommodation:  We  will 
consider,  and  may  fund,  requests  for 
additional  funding  as  an  addendum  to 
an  application  to  reflect  the  costs  of 
reasonable  accommodations  necessary- 
to  allow  individuals  with  disabilities  to 
be  employed  on  the  project  as  personnel 
on  project  activities. 

Estimated  Number  of  Awards:  1 . 

Note:  The  estimated  funding  level  in  this 
notice  does  not  bind  the  Department  of 
Education  to  make  awards,  or  to  any  specifu: 
number  of  awards  or  funding  levels,  unless 
otherwise  specified  in  statute. 

Project  Period:  60  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  parts  74,  75,  77.  80,  81,  82,  85, 
and  86,  and  the  program  regulations  in 
34  CFR  part  350. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  selection  criteria 
chosen  from  the  selection  criteria  in  34 
CFR  350.54  and  75.210,  as  well  as  the 
ten  additional  competitive  preference 
points  that  have  been  announced  in  a 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register.  The  selection 
criteria  to  be  used  for  this  competition 
will  be  provided  in  the  application 
package  for  this  competition. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  ft^e):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  Web  site:  http:// 
www.ed.gov/pubs/edpubs.html  or  its  E- 
mail  address  (edpubs@inet.ed.gov).  If 
you  request  an  application  from  ED 
Pubs,  be  sure  to  identif\'  this 
competition  as  follows:  CFDA  number 
84.133A. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Ser\'ices  Team, 
U.S.  Department  of  Education.  400 
Maryland  Avenue.  SW..  room  3317. 
Switzer  Building.  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8351.  If  you  use  a  teleconununications 
device  for  the  deaf  (TDD),  you  may  call 
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th(»  Ft.'dfTdl  Informdtinn  Rf>ldv  Sen'ires 
(FIRS)  at  1-800-877-8,^)4,  H(i\\>'\.t, 
the  Department  is  not  able  to  repnuliu  >■ 
in  an  alternative  format  th>'  >taiuiar(l 
torm.s  UK  lud''(1  in  the  a[)[)h(  atmn 
package 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Nannie,  l'  ,S   Department  .li 
Education.  400  Mdr\ldn(l  .\\>'nuf    S\\ 
room  ,)4!4.  Switzer  Buildnit^, 
Washington.  DC  20202-264,5 
Telephime:  (202)  205-5880,  huln  iduals 
who  Use  a  telecommunication>  ile\  u  e 
tor  the  deaf  (TDD)  mav  call  th-  TDD 
number  at  (202)  205-4475 

Lntrnu't  Donna     \ani;le@ed.gov. 

lndi\idual,s  with  disabilities  md\' 
ot)tain  this  document  in  an  alterndtive 


format  (eg,.  Braille,  large  print. 
audiota[)e.  or  computer  diskette)  on 
re(jut>st  to  the  contact  person  listed  in 
the  preceding  paragra[)h, 

Kiectronic:  Access  to  This  Document 

\nu  m.i\  \iew  this  document,  as  well 
■is  all  ot)ier  Depdrtment  of  Education 
do(  uments  [)ublished  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Do(  uhicnt  Format  (F-'DF)  on  the  Internet 
at  either  ot  the  following  sites: 

littp:    ocfiicti  gov 'fedreg.htm 
titfp     www  ,ed,g(n/news, html 

To  Use  PDF  vou  must  have  Adobe 
Ai  robdt  Reader,  which  is  a\'ailable  free 
at  either  of  the  preceding  sites.  If  vou 
have  questions  about  using  PDF,  call  the 


U.S.  Government  Printing  Office  (GPO), 
toll  free  at  1-888-293-6498;  or  in  the 
Washington.  DC,  area  at  (202)  512-1530. 

Note:  The  official  \ersion  i)f  this  do(  unient 
]s  the  document  published  in  the  Federal 
Register,  Free  Internet  access  to  the  official 
t'ciitioii  of  the  Federal  Register  and  the  Code 
of  Kedeidl  P    "ilalions  is  a\ailable  on  CPO 
.\i  I  ess  Ht:       _i://vvvvvv. access. g[)o.gov/nara/ 
index. htnii. 

Dated:  Uet  ember  20.  2000: 

Program  Authority:  29  I'.S.C.  7(i2(g)  .inti 
7B4(h)(4). 
Curtis  L.  Richards, 

A(  lino  Assislaiit  Sfcn'tcin'  for  Spfciol 
Ediiiation  and  RfhubiUtativr  Srniifs 
FK  Do(  .  00-,i2888  Filed  12-2()-O0:  8:4,5  am] 
BILLING  CODE  4000-01-P 


®      1==^ 
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Office  of  Elementary  and  Secondary 
Education:  Safe  and  Drug-Free  Schools 
and  Communities  National  Programs; 
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for  New  Awards  for  Fiscal  Year  2001; 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.184H.  84.184K] 

Office  of  Elementary  and  Secondary 
Education — Safe  and  Drug-Free 
Schools  and  Communities  National 
Programs — Combined  Notice  Inviting 
Applications  for  New  Awards  fo^  Fiscal 
Year  2001 

summary:  !'h.'  S.'fr"tdr\  invites 
a^'piu:atiMn>  ti  t  u>'\\  ,i\\  ards  for  fiscal 
\>'ar  (FY)  JDOl  liihi'T  two  dirci  t  i^raiil 
Liinipetitii  in^  ^upfnirtt'd  b\  Sate  and 
Drug-P'ri'"  S(  linnis  -iiui  (^innniunities 
Act  lN[)F^C.\i  Xatiiin.ii  PruLirain^   (-taiii 
Comp^'tition  tn  l're\i'nt  Hii;!i-Kt^k 
Dnnkmy  and  \'i'.!"nt  Beha\i()r  Annuii^ 
C.illfo,.  Stu(i->nts  I.S4  1K4H)  and  Middl" 
S(  hdiil  [Jru^  l'rt'\  tMitii  in  atid  >(  huul 
Safft\  Prn^rani  (  jh  irdinatnr>  (aani 
(.iimpt't.ti'in  iH-4  IH41m 

th>'  (Irant  (loinpt'titinn  t"  F'ri'\  •■nt  Hmti 
Ri^k  Drinking  and  \'i(  ihTit  Bt'lia\  pir 
AniMHi;  ('iilleue  Student^  i^  tn  prM\-iHe 
tund>  that  >uppnr!  thf  d>'\"fii  ipni^nt  ^r 
>'nhan(  ►-ni>'nt,  iinpl-'mcntatinn.  .iiul 
e\-.iluatinn  nt  (  ampu^-  and  nr 
c;nninmnit\  diast'd  prt'\entii)n  strategies 
tn  rediKa'  hit;h-ri>k  drinkiny  and/or 
\iiilpnt  l^'haviDr  aninnt;  (  hIU'l;,. 
students   The  purfiiiM'  nt  the  Midill.' 
School  DriiL;  FVcvt'ntion  and  Si  tiool 
Safety  Prourani  (loorduiatorN  (irint 
Competition  is  to  [)rnvi(io  funds  tiiat 
support  r"(  ruitini;.  hinim,  and  traininu 


ot  one  or  niori'  tull-tinu'  staff  to  oversee 
the  ini[)li'int'ntatioii  of  (fruw  pre\ention 
and  SI  houl  satt'tN  programs  for  middle 
M  \\:  lol  stu(i('nts 

Api'lii  litmus  .-\\'iiiliihlr   [)('(  ember  2'. 

J(H)I) 

.\/'/i;';.  nhlf  lifi^iiliitKiii^   ;a)  The 
i.d  III  ati!  Ill  1  )opartini'nt  ( General 
AdiiiiiiistratiM'  Kcmilations  (KDtlAR)  in 
i4  (  [K  parts  74.  ^T),  7^.  TM,  HO.  HI,  H2. 
H.'i.  HI)  (note    I'hi'  rc'_;ul,itions  in  A4  C.FR 
p.irt  H(>  a[)[d\  to  iiistUiitions  of  hij^her 
•  ■dm  .ition  onl\  ).  ')7.  ')l^.  and  49;  and  (b) 
till-  applii  ablr  iiotH  ('  of  final  priorit\' 
■  iii^i  s.'ji'i  tioii  I  ritiTia  for  84, 184 H  .is 
publishcil  I'jsi'w  here  in  tfiis  issue  of  the 
1  '■d.'r.ii  K.'oisirr  ,ind  for  H4,1H4K  as 
[lulijish.'d  on  .\pnl  H,  2000,  at  f)5  FR 
1H2I)0-18J()1|.  ,ippl\  to  these 
I  ompetitioiis    I'he  ,ippli(,al)le  final 
priorit\  ,ind  selei  tion  (  riteria  will  be 
i\  ailable  in  the  res{)et:tive  application 
pai  ka^e  lor  e,i(  h  yr.iiit  competition, 
FOR  APPLICATIONS  AND  FURTHER 
INFORMATION  CONTACT:  Safe  and  Drug- 
Free  Si  hools  Program.  400  Marvland 
.\\emie.  S\V,  UvUt).  Washington.  DC 
2(l2(l2-fiiJ  i    Telephone;  202/260-3954. 
Fax   2{)J.  2f)0-77H7,  Internet:  http;/' 
www  ed  -11%  offices/OESE'SDFS. 

II  vou  Use  a  telecommunications 
device  for  the  deaf  (TDD),  vou  mav  call 
the  Feder.il  Information  Rela\'  Service 
(FIRSI  at  800  877-83,39.  Individuals 
with  disabilities  mav  obtain  a  copv  nf 
this  document,  or  .in  application 
pai  k.ige.  ill  an  alternativf!  format  {e.g.. 


Braill(\  large  print,  audiotape,  or 
(  omputer  diskette)  on  request  to  the 
[iriigram  contact  listed  under  FOR 
APPLICATIONS  AND  FURTHER  INFORMATION 
CONTACT.  However,  the  Department  is 
not  <ible  to  repr(jduc:e  in  an  altiTnati\e 
format  the  standard  forms  inc;luded  in 
thi  .ipplication  package. 

Electronic  Access  to  This  Document 

Vou  may  view  th's  document,  as  well 
<is  all  other  [Department  of  Education 
documents  published  in  the  Federal 
Register,  in  te.xt  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http;/ 'ocfo.ed.gov/fedreg.htni 
http: ' /www. ed.gov/news. html 

To  use  PDF,  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  vou 
have  questions  about  using  PDF,  call  the 
US.  Government  Printing  Office  (GPO) 
toll  free  at  888/293-6498:  or  in  the 
Washington.  DC  area  at  202/512-1530. 

Note:  The  otlii  ial  \  ersuin  ot  this  dui  ument 
is  Itu'  iliK  uiiient  published  in  the  Federal 
Kogister.  fret!  Internet  aiiess  to  the  elTirial 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  (;i'() 
.•\i  I  ess  at:  /l?//).'  Vii'iMi  .or-re.s.s.tjpo.eoi    nam 
iiuifx  html 

I'nijiram  ,\uthoritv:  20  CSC   71  :n. 
Dated:  Dei  ember  21,  2000. 
Michael  Cohen. 

Assistant  Si'<  ivtan,  lorEh'inrntnn  and 
Serondan  Education. 


Estimated   r  .       .  .^ 
,wQr,^„     Estimated 

1 

Deadline 

Deadline 

Estimated 

Estimated 

for  trans- 

for 

CFDA  njrT-tier  ana  name 

range  of 

size  of        T""^"" 

available 

Proiect  pe- 
nod 

mittal  of 

intergov- 

Eligible applicants 

awards 

I  "^,'        ot  awards 
awards 

funds 

applica- 

ernmental 

tions 

review 

84  184H  Grant  Competi- 

Si00,000  to 

$120,000                16 

S2  000.000 

Up  to  24 

2716/01 

4/16/01 

Institutions  of  higher  edu- 

tion to  Prevent  Higti- 

Si 40  000, 

mon'lis 

cation,  consortia  there- 

Risk DnnKing  and  Vio- 

of,  other  public  and  pri- 

ent Benavic  Among 

vate  nonprofit  organiza- 

College Students 

tions,  or  individuals 

84  184K  MidOie  Scnooi 

5143  000  to 

210,000 

125 

26  000  000 

Up  to  36 

2  23,01 

4,24/01 

Local  educational  agen- 

Drug Prevention  anci 

S275  000. 

montfis 

cies. 

School  Safety  Program 

Coordinators  Grant 

Competition 

- 

NOTE:  Range  of  awards  average  s  ze  ct  awards  -vunber  ot  awards  and  available  funding  in  this  notice  are  estimates  only  The  Department  is 
not  bound  by  any  estimates  m  ttiis  notice  Estimated  available  funds  are  for  tfie  first  year  of  the  project  penod  only  Funding  for  the  second 
:84  184H  and  84  i84K.i  and  t^^lrd  years  (84  184K  only;  ot  projects  is  subject  botfi  to  the  availability  of  future  years'  funds  and  the  aoDroval  of 

contmuatior^  'see  34  CFR  75  253'  . 

IFR  Dor.  no-:c?nnr,  Filed  12-2B-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education — Safe  and  Drug-Free 
Schools  and  Communities  National 
Programs — Federal  Activities — Grant 
Competition  to  Prevent  l^igh-Risk 
Drinking  and  Violent  Behavior  Among 
College  Students 

agency:  Office  of  Elementari-  and 

Secondan-  Education,  Department  of 

Education. 

ACTION:  Notice  of  final  priorities  and 

selection  criteria  for  fiscal  year  (FY) 

2001  and  subsequent  years. 

SUMMARY:  The  Assistant  Secretary'  for 
the  Office  of  Elementary  and  Secondary 
Education  announces  final  priorities 
and  selection  criteria  under  the  Safe  and 
Drug-Free  Schools  and  Communities 
National  Programs- Federal  Activities- 
Grant  Competition  to  Prevent  High-Risk 
Drinking  and  Violent  Behavior  Among 
College  Students.  The  Assistant 
Secretary'  may  use  these  priorities  and 
selection  criteria  for  competitions  in 
fiscal  year  (FY)  2001  and  later  vears. 
EFFECTIVE  DATE:  These  priorities  and 
selection  criteria  are  effective  January 
26.2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lucey,  Jr..  U.S.  Department  of 
Education,  400  Maryland  Avenue.  S\V— 
Room  3E252.  Washington,  DC  20202- 
6123.  Telephone:  (202)  205-5471.  If  you 
use  a  telecommunications  device  for  the 
deaf  (TDD),  you  may  call  the  Federal 
Information  Relav  Service  (FIRS)  at 
(800)  877-8339  Individuals  with 
disabilities  may  obtain  this  document  in 
an  alternate  format  {eg.  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  contact  person  listed 
in  the  preceding  paragraph. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  the 
Assistant  Secretary  chooses  to  use  these  final 
priorities  and  selet  tion  criteria,  we  invite 
applications  through  a  notice  in  the  Federal 
Register.  .-X  notice  inviting  applications 
under  this  competition  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  published  a  notice 
of  proposed  priorities  and  selection 
criteria  for  this  competition  in  the 
Federal  Register  on  October  16.  2000 
(65  FR  61246-61247).  E.xcept  for  minor 
editorial  revisions,  there  are  no 
differences  between  the  notice  of 
proposed  priorities  and  selection 
criteria  and  this  notice  of  final  priorities 
and  selection  ciiteria. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Assistant 
Secretar\'s  invitation  in  the  notice  of 


proposed  priorities  and  selection 
criteria,  nine  parties  submitted 
comments  on  the  proposed  priorities. 
An  analysis  of  the  comments  follows, 
grouped  by  major  issues  according  to 
subject.  No  changes  have  been  made  in 
response  to  the  comments. 

Generally,  we  do  not  address 
technical  and  other  minor  changes,  and 
suggested  changes  the  law  does  not 
authorize  the  Assistant  Secretary  to 
make  under  the  applicable  statutory 
authority. 

Eligible  Applicants 

Comments:  One  party  recommended 
that  eligible  applicants  include 
statewide  higher  education  coalitions. 

Discussion:  Eligible  applicants  under 
this  grant  competition  include 
institutions  of  higher  education, 
consortia  thereof,  other  public  and 
private  nonprofit  organizations,  or 
individuals.  Insofar  as  statewide  higher 
education  coalitions  are  nonprofit 
organizations,  they  would  be  eligible  to 
apply  for  funding  under  this  grant 
competition. 

Changes:  None. 

Absolute  Priorities 

Comments:  Six  parties  recommended 
that  the  word  "or"  be  removed  from  the 
section  within  each  of  the  two  priorities 
that  states  "campus-  and/or  communitv- 
based  strategies  " 

Discussion:  The  priority  language  is 
broad  enough  to  include  a  wide  range  of 
prevention  strategies  that  can  originate 
either  on  the  campus  or  within  its 
surrounding  community.  The  Assistant 
Secretary  does  not  intend  to  exclude 
community  representatives  from 
campus-based  efforts,  nor  exclude 
campus  representatives  from 
community-based  efforts,  to  prevent 
high-risk  drinking  and  violent  behavior 
among  college  students.  To  the  contrary, 
the  selection  criteria  for  this  grant 
competition  award  points  for  proposed 
projects  that  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population. 

Changes:  None. 

Focus  of  Funding 

Comments:  Two  parties 
recommended  that  the  Department's 
discretionary  grant  funding  should 
focus  on  building  regional  or  statewide 
coalitions. 

Discussion:  In  Fiscal  Year  1999.  the 
Department  conducted  a  State  and 
Regional  Coalition  Grant  Competition  to 
Prevent  High-Risk  Drinking  Among 
College  Students.  Although  the  current 
Grant  Competition  to  Prevent  High-Risk 
Drinking  and  Violent  Behavior  Among 


College  Students  does  not  have  the 
express  purpose  of  creating  or 
sustaining  coalitions,  the  Assistant 
Secretary  does  encourage  collaboration 
among  colleges  and  State  and  regional 
stakeholders  in  order  to  mobilize  them 
into  action  and  create  systemic  change. 
However,  the  Assistant  Secretary  has 
determined  that  this  year's  grant 
competition  will  focus  on  campus-  and/ 
or  community-based  efforts. 
Changes:  None. 

General 

In  making  awards  under  this  grant 
program,  the  Assistant  Secretary  may 
take  into  consideration  the  geographic 
distribution  of  the  projects  in  addition 
to  the  rank  order  of  applicants. 

Contingent  upon  the  availability  of 
funds,  the  Assistant  Secretary  may  make 
additional  awards  in  FY  2002  from  the 
rank-ordered  list  of  nonfunded 
applications  from  this  competition. 

Definitions 

1.  "High-risk  drinking"  is  defined  as 
those  situations  that  may  involve  but 
not  be  limited  to:  Binge  drinking 
(commonly  defined  as  five  or  more 
drinks  on  any  one  occasion);  underage 
drinking;  drinking  and  driving;  drinking 
in  conjunction  with  situations  when 
one's  condition  is  already  impaired  by 
another  cause,  such  as  depression  or 
emotional  stress;  or  combining  alcohol 
and  medications,  such  as  tranquilizers, 
sedatives,  and  antihistamines. 

2.  "Specific  student  populations"  can 
include  but  not  be  limited  to  student 
athletes,  members  of  fraternities  and 
sororities,  students  attending  two-year 
institutions  of  higher  education,  and 
first-year  students. 

Priorities 

Under  34  CFR  75.105(c)(3)  and  the 
Safe  and  Drug-Free  Schools  and 
Communities  Act  of  1994,  the  Assistant 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  either  of  the 
following  priorities,  and  funds  under 
this  competition  only  those  applications 
that  meet  either  of  the  following 
absolute  priorities: 

Absolute  Priority  tH — Develop  or 
Enhance,  Implement,  and  Evaluate 
Campus-  and/or  Community-Based 
Strategies  to  Prevent  High-Risk  Drinking 
Among  College  Students 

Under  this  priority,  appliccmts  are 
required  to: 

(1)  Identify  a  specific  student 
population  to  be  served  by  the  grant  and 
provide  a  justification  for  its  selection; 

(2)  Provide  evidence  that  a  needs 
assessment  has  been  conducted  on 
campus  to  document  prevalence  rates 


related  to  high-risk  drinking  by  the 
population  selected; 

(3)  Set  measurable  goals  and 
objectives  for  the  proposed  project  and 
provide  a  description  of  how  progress 
toward  achieving  goals  will  be 
measured  aimually; 

(4)  Design  and  implement  prevention 
strategies,  using  student  input  and 
participation,  that  research  has  showrn 
to  be  effective  in  preventing  high-risk 
drinking  by  the  target  ponulation; 

(5)  Use  a  qualified  evaluator  to  design 
and  implement  an  evaluation  of  the 
project  using  outcomes-based 
(summative)  performance  indicators 
related  to  behavioral  change  and  process 
(formative)  measures  that  assess  and 
document  the  strategies  used;  and 

(6)  Demonsfrate  the  ability  to  start  the 
project  within  60  days  after  receiving 
Federal  funding  in  order  to  maximize 
the  time  available  to  show  impact 
within  the  grant  period. 

Absolute  Priority  *2— Develop  or 
Enhance,  Implement,  and  Evaluate 
Campus-  and/or  Community-Based 
Strategies  to  Prevent  High-Risk  Drinking 
Among  College  Students 

Under  this  priority,  applicants  are 
required  to; 

(1)  Identify  a  specific  student 
population  to  be  served  by  the  grant  and 
provide  a  justification  for  its  selection; 

(2)  Provide  evidence  that  a  needs 
assessment  has  been  conducted  on 
campus  to  document  prevalence  rates 
related  to  violent  behavior; 

(3)  Set  measurable  goals  and 
objectives  for  the  proposed  project  and 
provide  a  description  of  how  progress 
toward  achieving  goals  will  be 
measured  annually; 

(4)  Design  and  implement  prevention 
strategies,  using  student  input  and 
participation,  that  research  has  shown 
to  be  effective  in  preventing  violent 
behavior  among  college  students; 

(5)  Use  a  qualified  evaluator  to  design 
and  implement  an  evaluation  of  the 
project  using  outcomes-based 
(summative)  performance  indicators 
related  to  behavioral  change  and  process 
(formative)  measures  that  assess  and 
document  the  strategies  used;  and 

(6)  Demonsfrate  the  ability  to  start  the 
project  within  60  days  after  receiving 
Federal  funding  in  order  to  maximize 
the  time  available  to  show  impact 
within  the  grant  period. 

Selection  Criteria 

The  Assistant  Secretary  uses  the 
following  selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition.  The  maximum  score  for  all 
of  these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  or 


factor  under  that  criterion  is  indicated 
in  parentheses. 

(1)  Need  for  project.  (15  points) 
In  determining  the  need  for  the 

proposed  project,  the  following  factors 
are  considered: 

(a)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project.  (10  points) 

(b)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses.  (5  points) 

(2)  Significance.  (20  points) 

In  determining  the  significance  of  the 
proposed  project,  the  following  factors 
are  considered: 

(a)  The  likelihood  that  the  proposed 
project  will  result  in  system  change  or 
improvement.  (5  points) 

(b)  The  potential  contribution  of  the 
proposed  project  to  the  development 
and  advancement  of  theory,  knowledge, 
and  practices  in  the  field  of  study.  (10 
points) 

(c)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new     - 
sfrategies  that  build  on,  or  are 
alternatives  to,  existing  strategies.  (5 
points) 

(3)  Quality  of  the  project  design.  (30 
Points) 

In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
following  factors  are  considered: 

(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable.  (10  points) 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs.  (5  points) 

(c)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice.  (10  points) 

(d)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population.  (5  points) 

(4)  Quality  of  project  personnel.  (10 
poiriis) 

In  determining  the  quality  of  project 
personnel,  the  following  factors  are 
considered: 

(a)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability.  (3  points) 


(b)  The  quahfications,  including 
relevant  training  and  experience,  of  key 
project  personnel.  (7  points) 

(5)  Quality  of  the  project  evaluation. 
(25  points) 

In  determining  the  quality  of  the 
evaluation,  the  following  factors  are 
considered: 

(a)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project.  (10 
points) 

(b)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible.  (10  points) 

(c)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes.  (5  points) 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  Order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
Order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Applicable  Program  Regulations:  The 
Education  Department  General 
Administrative  Guidelines  in  34  CFR 
parts  74,  75.  77.  79.  80,  81.  82,  85,  86. 
97,  98,  and  99. 

Program  Authority:  20  L.S.C.  7131. 

Electronic  Access  to  This  Document 

You  mav  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
h  ttp  ://ocfo.ed.gov/fedreg.htm 
h  ttp  ://h'u-h'.  ed.gov/news.html 
To  use  PDF,  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  free  at  (888)  293-6498:  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 

Note:  The  official  vei^ion  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  offi(  ial 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Standards  for  Defining  Metropolitan 
and  Micropolitan  Statistical  Areas 

agency:  Executive  Office  of  the 
President.  Office  of  Management  and 
Budget  (OMB).  Office  of  Infurmation 
and  Regulatory  Affairs. 
ACTION:  .Notice  of  decision. 


summary:  This  Notice  announces  OMB's 
adoption  of  Standards  for  Defining 
Metropolitan  and  Micropolitan 
.Statistical  .Areas.  These  new  standards 
replace  and  supersede  the  1990 
standards  for  defining  Metropolitan 
Areas  In  arriving  at  its  decision.  OMB 
accepted  many  of  the  recommendations 
of  the  interagency  Metropolitan  .\rea 
Standards  Review  Committee  (the 
Review  Committer)  as  pubjishf-d  in  the 
August  22.  2000  Federal  Register  In 
response  to  public  comment,  and  with 
the  further  advice  of  the  Review 
Committee.  OMB  modified  the 
recommended  criteria  for  titling 
Combined  Statistical  Areas,  identifying 
Principal  Cities,  and  determining 
Metropolitan  Divisions.  The  new 
standards  appear  at  the  end  of  this 
Notice  in  Section  D 

The  Supplementary  Information  in 
this  Notice  provides  background 
information  (m  the  standards  (Section 
A),  a  brief  synopsis  of  the  public 
comments  OMB  received  in  response  to 
the  August  22.  2000  Federal  Register 
notice  (Section  B).  and  OMB's  decisions 
on  the  final  recommendations  of  the 
Review  Committee  (Section  C). 

The  adoption  of  these  new  standards 
will  not  affect  the  availability  of  Federal 
data  for  geographic  areas  such  as  states, 
counties,  county  subdivisions,  and 
municipalities.  For  the  near  term,  the 
Census  Bureau  will  tabulate  and  publish 
data  from  Census  2000  for  all 
Metropolitan  .Areas  in  existence  at  the 
time  of  the  census  (that  is.  those  areas 
defintwi  as  of  April  1,  2000), 
EFFECTIVE  DATE:  This  Notice  is  effective 
immediately.  OMB  plans  to  announce 
definitions  of  areas  based  on  the  new 
standards  and  Census  2000  data  in 
2003.  Federal  agencies  should  begin  to 
use  the  new  area  definitions  to  tabulate 
and  publish  statistics  when  the 
definitifms  are  announced. 
ADDRESSES:  Please  send  correspondence 
about  O.MB's  decision  to  Katherine  K. 
VVallman.  Chief  Statistician,  Office  of 
Information  and  Regulatorv  .Affairs. 
Office  of  Management  and  Budget, 
Room  10201  New  Executive  Office 
Building.  725  17th  Street,  NW.. 
Washington.  DC  20503;  fax.  (202)  395- 
7245. 


l:If(  troriit  .■\\uil(it)ility  and  Addresses: 
This  Federal  Register  notice,  and  the 
three  previous  notices  related  to  the 
review  of  the  Metropolitan  .Area 
standards,  are  available  electronically 
from  the  (JMB  web  site:  http:// 
www. \\b  itehnuse.gov/OMB/fedreg/ 
index. html  diiil  from  the  Census  Bureau 
web  site:  http://^^^\■^v. census. gov/ 
population/www/estimates/masrp.html. 
Federal  Register  notices  also  are 
available  electronically  from  the  U.S. 
Government  Printing  Office  web  site: 
http:/ / www  iircess. gpo.gov/su_docs/ 
uresUwes  1 40  html 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzann  Evinger.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  (202)  395- 
7315;  or  E-mail; 
pop  frquestion@census.gov. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Metropolitan  Area  program  has 
provided  standard  statistical  area 
definitions  for  50  vears.  In  the  1940s,  it 
became  clear  that  the  value  of 
metropolitan  data  produced  bv  Federal 
agencies  would  be  greatly  enhanced  if 
agencies  used  a  single  set  of  geographic 
definitions  for  the  Nation's  largest 
centers  of  population  and  activitv.  Prior 
to  that  time.  Federal  agencies  defined  a 
variety  of  statistical  geographic  areas  at 
the  metropolitan  level  (including 
"metropolitan  districts."  "industrial 
areas."  "labor  market  areas."  and 
"metropolitan  counties")  using  different 
criteria  applied  to  different  geographic 
units.  Because  of  \ariations  in 
methodologies  and  the  resulting 
inconsistencies  in  area  definitions,  one 
agencv's  statistics  were  not  directlv 
comparable  with  another  agency's 
statistics  for  any  given  area.  OMB's 
predecessor,  the  Bureau  of  the  Budget, 
led  the  effort  to  develop  what  were  then 
called  "Standard  Metropolitan  Areas" 
in  time  for  their  use  in  the  1950  census 
reports.  Since  then,  comparable  data 
products  for  Metropolitan  .Areas  have 
been  available.  Btujause  of  the 
usefulness  of  the  Metropolitan  Area 
standards  and  data  products,  manv  have 
asked  that  the  standards  take  into 
account  more  territory  of  the  United 
States  Extending  the  standard  to 
include  the  identification  of 
Micropolitan  Statistical  Areas  responds 
to  those  requests. 

1.  Concept  and  Uses 

The  general  concept  of  a  Metropolitan 
Statistical  Area  or  a  Micropolitan 
Statistical  Area  is  that  of  an  area 
c(mtaining  a  recognized  population 
nucleus  and  adjacent  communities  that 


have  a  high  degree  of  integration  with 
that  nucleus.  The  purpose  of  the 
Standards  for  Defining  Metropolitan  and 
Micropolitan  Statistical  Areas  is  to 
provide  nationally  consistent 
definitions  for  collecting,  tabulating, 
and  publishing  Federal  statistics  for  a 
set  of  geographic  areas.  To  this  end,  the 
Metropolitan  Area  concept  has  been 
successful  as  a  statistical  representation 
of  the  social  and  economic  linkages 
between  urban  cores  and  outlving. 
integrated  areas.  This  success  is  evident 
in  the  continued  use  and  application  of 
Metropolitan  Area  definitions  across 
broad  areas  of  data  collection, 
presentation,  and  analysis.  This  success 
also  is  evident  in  the  use  of  statistics  for 
Metropolitan  Areas  to  inform  the  debate 
and  development  of  public  policies  and 
in  the  use  of  Metropolitan  Area 
definitions  to  implement  and  administer 
a  variety  of  nonstatistical  Federal 
programs.  These  last  uses,  however, 
raise  concerns  about  the  distinction 
between  appropriate  uses — collecting, 
tabulating,  and  publishing  statistics  as 
well  as  informing  policy — and 
inappropriate  uses — implementing 
nonstatistical  programs  and  determining 
program  eligibility.  OMB  establishes 
and  maintains  these  areas  solely  for 
statistical  purposes. 

In  order  to  preserve  the  integrity  of  its 
decision  making  with  respect  to 
reviewing  and  revising  the  standards  for 
designating  areas,  OMB  believes  that  it 
should  not  attempt  to  take  into  account 
or  anticipate  any  public  or  private  sector 
nonstatistical  uses  that  may  be  made  of 
the  definitions.  It  cautions  that 
Metropolitan  Statistical  Area  and 
Micropolitan  Stati.stical  Area  definitions 
should  not  be  used  to  develop  and 
implement  Federal,  state,  and  local 
nonstatistical  programs  and  policies 
without  full  consideration  of  the  effects 
of  using  these  definitions  for  such 
purposes. 

Metropolitan  and  Micropolitan 
Statistical  Areas — collectivelv  called 
Core  Based  Statistical  Areas  (CBSAs)— 
should  not  serve  as  a  general  purpose 
geographic  framework  for  nonstatistical 
activities  and  may  or  mav  not  be 
suitable  for  use  in  program  funding 
formulas.  The  Metropolitan  and 
Micropolitan  Statistical  Area  Standards 
do  not  equate  to  an  urban-rural 
classification;  all  counties  included  in 
Metropolitan  and  Micropolitan 
Statistical  Areas  and  many  other 
counties  contain  both  urban  and  rural 
territory  and  populations.  Programs  that 
base  funding  levels  or  eligibility  on 
whether  a  county  is  included  in  a 
Metropolitan  or  Micropolitan  Statistical 
Area  may  not  accurately  address  issues 
or  problems  faced  by  local  populations. 


organizations,  institutions,  or 
goverimiental  imits.  For  instance, 
programs  that  seek  to  strengthen  rural 
economies  by  focusing  solely  on 
counties  located  outside  Metropolitan 
Statistical  Areas  could  ignore  a 
predominantly  rural  county  that  is 
included  in  a  Metropolitan  Statistical 
Area  because  a  high  percentage  of  the 
county's  residents  commute  to  urban 
centers  for  work.  Although  the  inclusion 
of  such  a  county  in  a  Metropolitan 
Statistical  Area  indicates  the  existence 
of  economic  ties,  as  measured  by 
commuting,  with  the  central  counties  of 
that  Metropolitan  Statistical  Area,  it 
may  also  indicate  a  need  to  provide 
programs  that  would  strengthen  the 
county's  rural  economy  so  that  workers 
are  not  compelled  to  leave  the  couinty  in 
search  of  jobs. 

Program  designs  that  treat  all  parts  of 
a  CBSA  as  if  they  were  as  urban  as  the 
densely  settled  core  ignore  the  mral 
conditions  that  may  exist  in  some  parts 
of  the  area.  Under  such  programs, 
schools,  hospitals,  businesses,  and 
communities  that  are  separated  from  the 
urban  core  by  large  distances  or  difficult 
terrain  may  experience  the  same  kinds 
of  challenges  as  their  counterparts  in 
rural  portions  of  counties  that  are 
outside  CBSAs.  Although  some 
programs  do  permit  large  Metropolitan 
Area  counties  to  be  split  into  "urban" 
and  "rural"  portions,  smaller 
Metropolit£ui  Area  counties  also  can 
contain  isolated  rural  communities. 

Geographic  information  systems 
technology  has  progressed  significantly 
over  the  past  10  years,  making  it 
practical  for  government  agencies  and 
organizations  to  assess  needs  and 
implement  appropriate  programs  at  a 
local  geographic  scale  when 
appropriate.  OMB  urges  agencies, 
organizations,  and  policy  makers  to 
review  carefully  the  goals  of 
nonstatistical  programs  and  policies  to 
ensure  that  appropriate  geographic 
entities  are  used  to  determine  eligibility 
for  and  the  allocation  of  Federal  funds. 

2.  Evolution  and  Review  of  the 
Metropolitan  Area  Standards 

From  the  beginning  of  the 
Metropolitan  Area  program,  OMB  has 
reviewed  the  Metropolitan  Area 
standards  and,  if  warranted,  revised 
them  in  the  years  preceding  their 
application  to  new  decennial  census 
data.  Periodic  review  of  the  standards  is 
necessary  to  ensure  their  continued 
usefulness  emd  relevance.  Our  cvirrent 
review  of  the  Metropolitan  Area 
standards — the  Metropolitan  Area 
Standards  Review  Project — has  been  the 
fifth  such  review.  It  has  addressed,  as  a 
first  priority,  user  concerns  with  the 


conceptual  and  operational  complexity 
of  the  standards  as  they  have  evolved 
over  the  decades.  Our  three  previous 
Federal  Register  notices  have  discussed 
this  and  other  key  concerns,  as  well  as 
major  milestones  of  the  review. 

In  the  fall  of  1998.  OMB  chartered  the 
Metropolitan  Area  Standards  Review- 
Committee  (the  Review  Committee).  We 
charged  it  with  examining  the  1990 
Metropolitan  Area  standards  in  view  of 
work  completed  earlier  in  the  decade 
and  providing  recommendations  for 
possible  changes  to  those  standards.  The 
Review  Committee  included 
representatives  from  the  Bureau  of  the 
Census  (Chair),  Bureau  of  Economic 
Analysis,  Bureau  of  Labor  Statistics, 
Bureau  of  Transportation  Statistics, 
Economic  Research  Service 
(Agriculture),  National  Center  for  Health 
Statistics,  and,  ex  officio,  OMB.  The 
Census  Bureau  provided  research 
support  to  the  Review  Committee. 

This  is  the  fourth  and  final  Notice 
pertaining  to  the  Metropolitan  Area 
Standards  Review  Project.  OMB 
presented  four  alternative  approaches  to 
defining  statistical  areas  in  a  December 
21,  1998  Federal  Register  notice, 
"Alternative  Approaches  to  Defining 
Metropolitan  and  Nonmetropolitan 
Areas"'  (63  FR  70526-70561).  That 
Notice  also  included  a  discussion  of  the 
evolution  of  the  standards  for  defining 
Metropolitan  Areas  as  well  as  the 
standards  that  were  used  to  define 
Metropolitan  Areas  during  the  1990s. 

OMB  presented  the  Review 
Committee's  initial  recommendations  in 
an  October  20,  1999  Federal  Register 
notice  entitled,  "Recommendations 
From  the  Metropolitan  Area  Standards 
Review  Committee  to  the  Office  of 
Management  and  Budget  Concerning 
Changes  to  the  Standards  for  Defining 
Metropolitan  Areas"  (64  FR  56628- 
56644).  OMB  then  published  the  Review- 
Committee's  final  report  and 
recommendations  for  revised  standards 
in  an  August  22,  2000  Federal  Register 
notice  entitled  "Final  Report  and 
Recommendationsrrom  the 
Metropolitan  Area  Standards  Review- 
Committee  to  the  Office  of  Management 
and  Budget  Concerning  Changes  to  the 
Standards  for  Defining  Metropolitan 
Areas"  (65  FR  51060-51077).  The  final 
recommendations  presented  in  that 
Notice  reflected  some  of  the  concerns 
raised  in  comments  in  response  to  the 
Review  Committee's  initial 
recommendations. 

3.  Future  Directions 

a.  Statistical  Area  Research  Projects 

Our  review  of  the  Metropolitan  Area 
standards  over  the  past  10  years  has 


raised  a  number  of  issues  and  suggested 
alternative  approaches  that  warrant 
continued  rese-rch  and  consideration. 
Ongoing  research  projects  will  improve 
understanding  of  the  Nation's  patterns 
of  settlement  and  activity  and  how  best 
to  portray  them.  For  example,  Census 
Bureau  staff  are  investigating  the 
feasibility  of  developing  a  census  tract 
level  classification  to  identify-  settlement 
and  land  use  categories  along  an  urban- 
rural  continuum.  The  Economic 
Research  Service,  in  conjunction  w-ith 
the  Office  of  Rural  Health  Policy  in  the 
Department  of  Health  and  Human 
Services  and  the  University  of 
Washington,  has  developed  a 
nationwide  census  tract  level  rural- 
urban  commuting  area  classification. 
This  classification  is  available  from  the 
Economic  Research  Service  web  site: 
http://wwH'.ers.usda.gov:80/briefing/ 
rural /ruca/rucc. htm.  These  research 
efforts  may  lead  to  pilot  projects  at  the 
Census  Bureau  or  other  agencies  in  the 
future. 

b.  Review  of  the  Relationship  Between 
Statistical  Geographic  Classifications 
and  Other  Federal  Programs 

The  review  of  the  Metropolitan  Area 
standards  also  prompted  comments 
about  the  use  of  Metropolitan  and 
Micropolitan  Statistical  Area  definitions 
in  the  design  and  administration  of 
nonstatistical  Federal  programs  and 
funding  formulas.  Although  this 
relationship  was  not  a  criterion  in 
reviewing  the  standards,  the  Review 
Committee  and  OMB  recognize  the 
existence  and  importance  of  this 
relationship.  Comments  received 
throughout  the  review  indicated  a  need 
to  distinguish  more  clearly  between 
using  Metropolitan  and  Micropolitan 
Statistical  Areas  to  collect,  tabulate,  and 
publish  statistics  that  measure  economic 
and  social  conditions  to  inform  public 
policy,  and  the  use  of  the  area 
definitions  as  a  framework  to  determine 
eligibility  or  allocate  funds  for 
nonstatistical  programs.  Further,  the 
Review  Committee  and  OMB.  as  well  as 
manv  commenters,  recognize  the  need 
to  begin  a  collaborative,  interagency 
process  that  could  result  in  the 
development  of  geographic  area 
definitions  that  are  appropriate  for  the 
administration  of  nonstatistical 
programs.  Such  a  process  could  result  in 
the  identification  of  existing  geographic 
area  definitions  and  modifications  to 
them  that  are  already  in  use  by  agencies 
(for  instance,  there  are  at  least  six 
definitions  of  "urban"  or  "urban  place  " 
currently  in  use  by  Federal  agencies), 
and  in  the  development  of  guidelines 
that  explain  appropriate  use  of  specific 
area  definitions  in  various 
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circumstances.  A  longor-tt'rin  goal  of 
such  an  effort  rould  he  the  development 
of  one  or  more  geographic  area 
classifications  designed  specifically  for 
use  in  the  administration  of 
nonstatistical  Federal  programs  or  of 
guidance  for  agencies  that  nfoci  to 
define  geographic  areas  appropriate  for 
usf'  with  specific  pri.orams 

B.  Summary  of  Comments  Received  in 
Response  to  the  Augast  22,  2000 
Federal  Register  Notice 

The  August  22.  20UU  Federal  Register 
notice  requested  comment  on  the 
Review  Committee's  final 
recommendations  to  OMB  concerning 
revisions  to  the  standards  for  defining 
Metropolitan  Areas. 

OMB  received  1.672  comment  letters 
from  individuals  (1.483).  municipalities 
and  counties  (88).  regional  planning  and 
nongovernmental  organizations  (62), 
Members  of  (Congress  (25),  state 
governments  (13).  and  Federal  agencies 
(1)  Of  the  1.672  letters.  1.314  offered 
comments  regarding  the  Fort  Worth. 
Texas  area;  all  of  these  letters  dealt  with 
the  identification  of  Nietropolitan 
Divisions  within  the  Dallas-Fort  Worth- 
Arlington  area  and  w  ith  thf  criteria  for 
titling  Combined  Areas.  (JMB  also  heard 
concerns  about  the  identification  of 
Metropolitan  Divisions  and  Combined 
.\rea  titles  from  141  other  cominenters 
trnni  around  the  countrv 

Thirty-two  commenters  expressed 
concern  about  the  potential  effects  of 
the  proposed  changes  to  the 
Metrop'ilitan  Area  standards  on 
non-itatistical  Federal  programs.  Eight 
(.onimenters  were  concerned  about  the 
effect  on  programs  oriented  toward  rural 
areas,  particularly  if  Micropolitan  Areas 
were  not  treated  as  ■rural"  for  purposes 
of  Federal  programs.  Nine  commenters 
expressed  concern  about  the  impact  of 
the  ret ommended  standards  on  health- 
related  programs  Several  c.onnnenters 
suggested  that  OMB  undertake  research 
on  the  programmatic  impact  of  the 
recommended  standards.  Others 
suggested  that  OMB  state  more  strongly 
that  it  does  not  define  Metropolitan  and 
Micropolitan  Areas  for  use  in 
administering  and  determining 
participation  in  Federal  nonstatistical 
programs. 

Eight  commenters  addressed  the 
Review  ('ommittee's  recommendations 
about  the  qualifif:ation  requirements  for 
areas  and  ( t-ntral  counties  Three 
r:ommenters  supported  the  Review 
Committee  s  recommendation  that  areas 
should  qudlifv  for  CBSA  status  if  a  core 
of  suffii  i>'nt  size — a  (Census  Bureau 
defined  urban  cluster  of  at  least  10.000 
population  or  an  urbanized  area  of  at 
least  50.000  population — was  present. 


Thrive  commenters  (|iiestioned  the  way 
in  which  the  recommended  standards 
would  use  urban  clusters  and  urbanized 
areas  as  cares  to  qualifv  central 
counties,  in  particular  when  a  core 
crosses  county  lines  but  the  portion  of 
the  core  in  one  coiint\'  is  not  sufficient 
to  qualif\  that  countv  as  central. 

OMB  received  six  comments  about 
terminology  in  the  proposed  standards. 
Three  comnn-nters  expressed  support 
for  the  Ke\  i(!w  (Committee's 
recommendation  to  retain  the  term 
'metropolitan"  in  reference  to  areas 
containing  at  least  one  core  of  50.000  or 
more  po|iulation.  These  (  ommenters 
also  expressed  sufiport  for  the  use  of  the 
term  "micropolitan"  in  reference  to 
areas  containing  cores  of  at  least  10.000 
and  less  lli.iii  .50.000  population  Several 
commenters  expressed  concern  that  the 
term  "Core  Based  .Statistical  Area" 
would  not  be  popular  among  users;  onlv 
one  f  oinm»!nter.  however,  supported 
dropping  the  term.  (Jne  commenter 
favored  using  the  terms  "megapolitan" 
and  "macropolitan"  to  distinguish 
between  areas  containing  cores  of  at 
least  one  million  and  50.000  population, 
respec  tivelv.  as  discussed  in  the  October 
20.  1999  Federal  Register  notice. 

Twenty-six  commenters  remarked  on 
the  Revit!w  C^ommittee's 
recommendations  for  identifving 
categories  of  (iBSAs.  Five  commenters 
expressed  support  for  the  identification 
of  two  categories  of  CBSAs — 
metropolitan  and  micropolitan.  Three 
(  omnienters  opposed  iflentification  of 
MuTopolitan  Areas  because  of  the 
potential,  but  as  yet  unknown,  impact 
such  areas  might  have  on  the  allocation 
of  funds  to  Metropolitan  Areas.  One 
commenter  expressed  a  similar  concern 
without  opposing  the  identification  of 
Micropolitan  .Areas.  Seven  commenters 
favored  the  ciualification  of  any  county 
containing  100,000  or  more  papulation 
as  a  Metropolitan  Area.  Two 
fommenters  suggested  that  Combined 
.\reas  should  be  treated  as  CBSAs  and 
that  their  component  (entities  should  be 
treated  as  Metrop(ditan  Divisions. 

Twelve  cominenters  remarked  on  the 
Review  Committee's  recommendation  to 
use  the  county  as  the  geographic 
building  block  for  ("B.SAs.  Four 
commenttjrs  expressed  support  for  the 
continued  use  of  counties  as  building 
blocks  Three  commenters  expressed 
support  for  the  use  of  minor  civil 
divisions  as  building  blocks  for  a 
primary  set  of  statistical  areas  in  New 
England.  Five  commenters  expressed 
com  i-rn  about  the  use  of  counties  as 
building  blocks,  noting  that  some 
geographically  large  counties  may 
contain  (lopulations  that  are  not 
integrated  with  the  CBSA  to  which  the 


county  qualifies.  Several  of  these 
comments  referred  specifically  to 
Douglas  County.  NV.  which  has 
commuting  ties  with  the  South  Lake 
Tahoe  area  in  the  eastern  end  of  El 
Dorado  County.  CA.  Populations  in  the 
western  end  of  El  Dorado  Countv. 
however,  are  more  closely  aligned  with 
the  Sacramento.  CA  area.  When  the 
recommendc'd  standards  were  applied 
to  1990  census  data  as  a  demonstration 
of  the  standards,  the  South  Lake  Tahoe 
area  (El  Dorado  County,  CA  and  Douglas 
County,  NV)  qualified  to  merge  with  the 
Sacramento  area. 

Forty-three  commenters  responded 
regarding  the  recommended  criteria  for 
qualif\ing  outlying  counties.  Nearly  all 
commenters  supported  the  use  of 
commuting  data  in  determining  the 
qualification  of  outlying  counties. 
Thirteen  of  the  commenters  suggested 
that  other  measures  should  be  used  in 
addition  to  commuting.  Six  of  these 
commenters  suggested  including  a 
county  in  a  Metropolitan  Area  if  it  is 
part  of  that  area's  metropolitan  planning 
organization  for  transportation  planning 
purposes.  One  commenter  noted  that 
commuting  to  work  is  a  less  relevant 
measure  of  interaction  in  areas  that  have 
high  percentages  of  retirees.  Three 
commenters  suggested  that  commuting 
is  too  simplistic  and  is  an  insufficient 
measure  of  all  social  and  economic 
interactions  between  areas.  One 
commenter  took  issue  with  the  specific 
wording  of  the  decennial  census 
qut^stionnaire's  place  of  work  question, 
which  was  the  basis  of  commuting  data 
used  to  define  Metropolitan  and 
Micropolitan  Areas  under  the  standards 
recommended  by  the  Review- 
Committee,  Nineteen  commenters 
specifically  responded  regarding  the 
commuting  threshold  used  in  qualifying 
outlying  counties.  Three  commenters 
supported  a  25  percent  commuting 
threshold  for  outlying  countv 
qualification,  as  the  Review  Committee 
recommended;  one  commenter 
suggested  reducing  the  threshold  to  less 
than  25  percent,  and  another 
specifically  proposed  a  20  percent 
threshold.  Eleven  commenters  favored  a 
15  percent  commuting  threshold  for 
outlying  county  qualification;  these 
commenters  generally  drew  attention  to 
a  particular  county  that  did  not  qualify' 
at  the  25  percent  level.  Three 
commenters  expressed  general  support 
for  the  Review  Committee's 
rec:ommendations  but  did  not  mention  a 
specific  commuting  threshold. 

OMB  received  157  comments  about 
the  recommendations  for  merging  and 
combining  adjacent  CBSAs.  Nearly  all 
commenters  supported  the 
recommendation  to  merge  or  combine 
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adjacent  CBSAs  when  social  and 
economic  interaction  between  adjacent 
areas  is  evident.  Two  commenters 
suggested  eliminating  the  identification 
of  Combined  Areas,  arguing  that  the 
optional  combination  recommended  by 
the  Review  Committee  results  in  an 
inconsistent  application  of  the 
Metropolitan  and  Micropolitan  Area 
standards.  Three  commenters  expressed 
concern  that  the  criteria  for  combining 
adjacent  CBSAs  were  too  simplistic  and 
bv  only  measuring  interactions  between 
pairs  of  CBSAs  did  not  account  for  more 
complex  ties  within  large  regions.  One 
commenter  suggested  that  OMB  clarify 
the  relationship  between  areas  defined 
using  the  recommended  standards 
(CBSAs,  Combined  Areas,  and 
Metropolitan  Divisions)  and  areas 
defined  using  the  1990  Metropolitan 
Area  standards  (Metropolitan  Statistical 
Areas,  Consolidated  Metropolitan 
Statistical  Areas,  and  Primary 
Metropolitan  Statistical  Areas).  Two 
commenters,^uggested  that  Combined 
Areas  should  be  treated  as  official 
Metropolitan  or  Micropolitan  Areas. 
Eighty-nine  commenters  supported 
merging  the  Brownsville  and  McAllen 
areas  to  form  a  single  Metropolitan 
Area,  although  these  areas  lacked 
sufficient  commuting  interchange  to 
merge  when  the  recommended 
standards  were  applied  with  1990 
census  data.  Twelve  commenters 
expressed  opposition  to  the  potential 
combination  of  the  Sarasota-Bradenton 
and  Port  Charlotte  areas  in  Florida 
(which,  according  to  the  Review 
Committee's  recommended  standards 
applied  to  1990  data,  would  combine 
only  if  local  opinion  in  both  areas 
favored  doing  so).  Several  of  these 
commenters  also  noted  that  ties  between 
the  Port  Charlotte  area  and  the  northern 
(Bradenton)  portion  of  the  Sarasota- 
Bradenton  area  were  minimal.  Eighteen 
commenters  responded  regarding  the 
delineation  of  Combined  Areas  in  North 
Carolina  for  Raleigh  and  Durham  as  well 
as  for  Greensboro-High  Point, 
Burlington,  and  Eden-Reidsville.  Of 
these,  one  commenter  supported  the 
Review  Committee's  recommendations 
based  on  the  results  of  applying  the 
recommended  standards  with  1990 
census  data;  however,  17  expressed  a 
preference  to  eliminate  the  five 
individual  CBSAs  that  combine  and 
instead  recognize  only  the  resultant 
combined  entities. 

Forty-seven  commenters  responded 
about  the  recommendations  for 
identification  of  Principal  Cities  and  the 
use  of  those  cities  in  titling 
Metropolitan  and  Micropolitan  Areas. 
Eighteen  commenters  expressed  concern 


about  the  identification  of  census 
designated  places  as  Principal  Cities 
and  the  use  of  those  places  in  titling 
Metropolitan  and  Micropolitan  Areas. 
Seventeen  of  these  commenters 
responded  regarding  the  identification 
of  specific  census  designated  places  as 
Principal  Cities  and  the  titling  of  their 
respective  Metropolitan  Areas.  Eight 
commenters  responded  regarding 
aspects  of  the  Principal  City  criteria  that 
prevented  some  locally  important  cities 
from  qualif\'ing  as  Principal  Cities  and 
being  included  in  their  respective  areas' 
titles.  These  commenters  were 
concerned  primarily  with  the 
requirement  that  Principal  Cities  with 
less  than  250.000  population  have  a 
population  at  least  one-third  that  of  the 
largest  place.  One  commenter  suggested 
modif\'ing  the  Principal  City  criteria  to 
designate  a  larger  number  of  places;  this 
commenter  also  noted  that  doing  so 
would  reduce  the  need  to  use  county 
names  in  the  titles  of  Metropolitan 
Divisions.  Eleven  commenters 
responded  regarding  the  titles  of 
specific  CBSAs  in  North  Carolina;  their 
comments  on  CBSA  titles  were  related 
to  their  comments  about  the 
recommendations  for  merging  and 
combining  adjacent  CBSAs.  One 
commenter  suggested  that  all  cities  of 
500,000  or  more  population  should  be 
included  in  area  titles. 

OMB  received  1.352  comments 
regarding  the  Review  Committee's 
recommended  criteria  for  identifying 
Metropolitan  Divisions.  Of  these.  1.332 
commenters  e.xpressed  opposition  to  the 
Review  Committee's  recommendation, 
suggesting  that  the  criteria  were  too 
strict  and  did  not  adequately  identify  all 
counties  that  could  be  considered  "main 
counties."  Most  of  these  commenters 
expressed  support  for  recognizing  a 
specific  county  or  set  of  counties  as  a 
Metropolitan  Division  within  a  larger 
Metropolitan  Area;  however  some  did 
note  that  the  maximum  outcommuting 
threshold  was  too  low  and  should  be 
either  raised  or  eliminated.  Five 
commenters  supported  the  Review 
Committee's  recommendation.  Three 
commenters  from  New  Jersey  opposed 
the  recommendation,  noting  that,  in 
their  opinion,  it  resulted  in  too  many 
Metropolitan  Divisions  in  that  state. 
These  commenters  suggested  lowering 
the  outcommuting  threshold  so  as  to 
reduce  the  number  of  counties  that 
qualified  as  main  counties.  Two 
commenters  suggested  that  the 
boundaries  of  current  Primary 
Metropolitan  Statistical  Areas  (PMSAs) 
should  be  maintained  as  Metropolitan 
Division  boundaries  or  the  criteria  for 
defining  Metropolitan  Divisions  should 


result  in  areas  that  are  cimsistent  with 
current  PMSA  boundaries.  Four 
commenters  expressed  a  desire  for 
smaller  groupings  of  counties  than  those 
represented  by  the  Metropolitan 
Divisions  that  resulted  from  the 
application  of  the  recommended 
standards  with  1990  census  data.  One 
commenter  expressed  opposition  to  the 
identification  of  Metropolitan  Divisions 
when  doing  so  would  split  the 
component  urban  core  between  two  or 
more  divisions.  In  effect,  the  commenter 
opposed  the  Re\iew  Committee's 
recommendation  to  identify 
Metropolitan  Divisions.  sinc(>  the  reason 
for  doing  so  was  to  recognize  the 
complexity  of  social  and  economic 
interactions  within  large  Metropolitan 
Areas  that  contain  individual  urban 
cores  that  extend  across  multiple 
counties. 

OMB  received  1.394  comments  about 
the  Review  Committee's  recommended 
criteria  for  titling  Combined  Areas.  Most 
of  these  comments  pertained  to  the 
recommendation  to  include  in  the  title 
the  name  of  the  largest  Principal  City 
from  each  of  up  to  three  CBS.As  that 
combine.  These  commenters  generally 
expressed  support  for  titling  Combined 
Areas  using  the  largest  Principal  Cities 
within  the  combination  regardless  of 
their  CBSA  locations.  Some  commenters 
expressed  concern  about  the  Review^ 
Committee's  recommendation  that  the 
Combined  Area  title  include  an 
additional  place  name  only  if  the  CBSA 
in  which  that  place  is  located  has  a 
population  at  least  one-third  the  size  of 
the  largest  CBSA  in  the  combination. 
Regardless  of  the  specific 
circumstances,  nearly  all  commenters 
noted  that  a  result  of  the  Review 
Committee's  recommendation  was  to 
exclude  some  socially  and  economically 
prominent  Principal  Cities  from  the 
titles  of  their  Combined  Areas. 

Seven  commenters  responded 
regarding  the  Review  Committee's 
recommendations  for  defining  New 
England  Citv  and  Town  Areas 
(NECTAs).  NECTA  Divisions,  and 
NECTA  Combined  Areas.  All  seven 
commenters  supported  the 
identification  of  areas  in  New  England 
that  used  cities  and  towns  as  building 
blocks.  Three  commenters  specifically 
supported  the  Review  Committee's 
recommendations  regarding  the 
identification  of  NECTAs.  Two 
commenters  suggested  that  cities  and 
towns  should  be  the  building  blocks  for 
a  primarv  set  of  areas  in  New  England 
and  that  counties  should  be  used  to 
define  an  alternative  set  of  areas.  (3ne 
commenter  expressed  support  for  the 
designation  of  NECTAs  as  either 
metropolitan  or  micropolitan.  Two 
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commenters  suggested  that  NECTAs 
should  be  defined  using  criteria  that  are 
different  from  criteria  used  to  define 
CBSAs  in  the  rest  of  the  country;  one  of 
these  commenters  suggested  that  other 
measures  should  be  used  in  addition  to 
commuting  to  determine  the  extent  of 
areas  in  New  England. 

0MB  has  taken  all  of  these  comments 
into  account,  giving  them  careful 
consideration.  As  outlined  below,  we 
have  adopted  some  of  the  suggested 
changes  and  modified  criteria 
recommended  by  the  Review  Committee 
in  August  2000.  In  a  number  of  other 
cases,  however,  we  have  concluded  that 
we  could  not  adopt  the  suggestions 
made  by  commenters  without 
undermining  efforts  to  achieve  a 
consistent,  national  approach  designed 
to  enhance  the  value  of  data  produced 
by  Federal  agencies. 

C.  OMB's  Decisions  Regarding. 
Recommendations  From  the 
Metropolitan  Area  Standards  Review 
Committee  Concerning  Changes  to  the 
Standards  for  Defining  Metropolitan 
Areas 

This  section  of  the  Notice  provides 
information  on  the  decisions  OMB  has 
made  on  the  Review  Committee's 
recommendations.  In  arriving  at  these 
decisions,  we  took  into  account  not  onlv 
the  public  comment  on  the  Review 
Committee's  recommendations 
published  in  the  Federal  Register  on 
August  22.  2000.  but  also  the 
considerable  amount  of  information 
provided  during  the  10  years  of  this 
review  process,  including  public 
comments  gathered  from  two 
conferences,  a  Congressional  hearing, 
discussions  attendant  to  numerous 
presentations  to  interested  groups,  and 
responses  to  two  earlier  OMB  Notices 
(on  December  21.  1998,  and  October  20. 
1999).  Our  decisions  benefitted  greatly 
from  the  public  participation  that  served 
as  a  reminder  that,  although  identified 
for  purposes  of  collecting,  tabulating, 
and  publishing  Federal  statistics,  the 
Metropolitan  and  Micropolitan 
Statistical  Areas  defined  through  these 
standards  represent  areas  in  which 
people  reside,  work,  and  spend  their 
lives  and  to  which  they  attach  a 
considerable  amount  of  pride.  Finally, 
in  reaching  our  decisions,  OMB 
benefitted  substantially  from  the 
continuing  deliberations  of  the  Review 
Committee  in  response  to  the  public: 
comment  as  well  as  the  research  support 
provided  by  Census  Bureau  staff.  We 
have  relied  upon  and  very  much 
appreciate  the  expertise,  insight,  and 
dedication  of  Review  Committee 
members  and  Census  Bureau  staff 


OMB  presents  below  our  decisions  on 
the  Review  Committee's  specific 
recommendations: 

/.  (MB  accepted  the  Review 
Committee's  recommendation  to  define 
Metropolitan  Areas  and  Micropolitan 
Areas  within  a  Core  Based  Statistical 
Area  I  CBS  A I  classification,  but  modified 
the  title  of  the  standards  and  the  names 
of  the  categories  to  include  the  nord 
"statistical. "  as  indicated  in  Section  6  of 
the  standards 

We  considered  two  primary  issues 
regarding  the  basis  for  categorizing 
CBSAs  as  either  Metropolitan  Statistical 
.•\reas  or  Micropolitan  Statistical  Areas. 
The  first  issue  was  whether  to  base 
categorization  on  the  total  CBSA 
population  or  on  core  population.  OMB 
agrees  with  the  Review  Committee  that 
since  cores  are  the  organizing  entities  of 
CBSAs,  categorization  should  be  based 
on  the  population  in  cores,  reasoning 
that  the  range  of  services  and  functions 
provided  within  an  area  largely  derive 
from  the  size  of  the  core. 

The  second  issue  was  whether  to 
categorize  areas  based  on  the  population 
of  the  most  populous  (or  'dominant  ") 
core  or  on  the  total  population  of  all  (or 
"multiple  ")  cores  within  a  CBSA.  OMB 
agrees  with  the  Review  Committee's 
recommendation  that  a  single  core  of 
.50.000  or  more  population  provides  a 
wider  variety  of  functions  and  services 
than  does  a  group  of  smaller  cores,  even 
when  such  a  group  may  have  a 
collective  population  greater  than 
50,000  OMB  was  concerned  that  CBSAs 
categorized  as  Metropolitan  Statistical 
Areas  on  the  basis  of  the  population  in 
all  cores  would  not  bear  the  same  kinds 
of  characteristics  as  CBSAs  categorized 
as  Metropolitan  Statistical  Areas  on  the 
basis  of  a  single  core  of  50,000  or  more 
population.  This  decision  also  retains 
the  current  conceptual  approach  to 
defining  Metropolitan  Areas  as  based 
around  concentrations  of  50,000  or  more 
population.  The  retention  of  this 
concept  and  the  50,000  population 
threshold  will  facilitate  comparison  of 
data  for  Metropolitan  Statistical  Areas 
over  time 

OMB  inserted  the  word  'statistical" 
into  the  terms  for  categories  of  CBSAs 
and  the  title  of  the  standards  to  make 
clearer  the  statistical  purpose  of  these 
areas. 

2.  OMB  accepted  the  Review 
Committee's  recommendation  to  use 
counties  and  equivalent  entities  as  the 
geographic  building  blocks  for  defining 
CBSAs  throughout  the  United  States 
and  Puerto  Rico,  and  to  use  cities  and 
towns  as  the  geographic  building  blocks 
for  defining  New  England  City  and 
Town  Areas  INECTAs). 


Using  counties  and  equivalent  entities 
throughout  the  United  States  and  Puerto 
Rico  continues  current  practice,  except 
in  New  England,  where  historically 
Metropolitan  Areas  have  been  defined 
using  minor  civil  divisions.  The  choice 
of  a  geographic  unit  to  serve  as  the 
building  block  can  affect  the  geographic 
extent  of  a  statistical  area  and  its 
relevance  or  usefulness  in  describing 
economic  and  demographic  patterns. 
The  choice  also  has  implications  for  the 
ability  of  Federal  agencies  to  provide 
data  for  statistical  areas  and  their 
components. 

We  believe  it  advantageous  to  use 
counties  and  their  equivalents  because 
they  are  available  nationwide,  have 
stable  boundaries,  and  are  familiar 
geographic  entities.  In  addition,  more 
Federal  statistical  programs  produce 
data  at  the  county  level  than  at  any 
subcounty  level.  OMB  agrees  with  the 
Review  Committee  that  the  well-known 
disadvantages  of  using  counties  as 
building  blocks  for  statistical  areas — the 
large  geographic  size  of  some  counties 
and  resultant  lack  of  geographic 
precision  that  follows  from  their  use — 
are  outweighed  by  the  advantages 
offered  by  using  counties. 

We  have  reached  our  decision  to  use 
the  county  as  the  building  block  for 
CBSAs  in  New  England,  because  we 
attach  priority  to  the  use  of  a  consistent 
geographic  unit  nationwide.  Use  of  a 
consistent  geographic  building  block 
offers  improved  usability  to  producers 
and  users  of  data:  data  for  CBSAs  in  all 
parts  of  the  country  would  be  directly 
comparable.  Some  statistical  programs, 
such  as  those  providing  nationwide 
economic  data  and  population 
estimates,  also  have  regarded  the 
Metropolitan  Area  program's  use  of 
minor  civil  divisions  in  New  England  as 
a  hindrance.  They  have  sometimes  used 
the  currently  available  alternative 
county  based  areas  for  New  England, 
known  as  the  New  England  County 
Metropolitan  Areas,  or  have  minimized 
the  number  of  data  releases  for 
Metropolitan  Areas.  Under  the  current 
Metropolitan  Area  program,  data 
producers  and  users  typically  choose 
between  (1)  adhering  to  the  preferred 
Metropolitan  Statistical  Areas. 
Consolidated  Metropolitan  Statistical 
Areas,  and  Primary  Metropolitan 
Statistical  Areas  throughout  the  country 
and  having  data  that  limit  comparisons 
between  some  areas,  and  (2)  using 
alternative  areas  in  New  England  and 
having  more  comparable  data.  OMB's 
decision  eliminates  the  need  for  this 
choice. 

Demographic  and  economic  data  for 
minor  civil  divisions  in  New  England 
are  more  plentiful  than  similar  data  for 
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subcounty  entities  in  the  rest  of  the 
Nation.  In  recognition  of  the  importance 
of  minor  civil  divisions  in  New 
England,  the  wide  availability  of  data 
for  them,  and  their  long-term  use  in  the 
Metropolitan  Area  program.  OMB  also 
will  use  the  minor  civil  division  as  the 
building  block  for  a  set  of  areas  for  the 
six  New  England  states.  These  NECTAs 
are  intended  for  use  in  the  collection, 
tabulation,  publication,  and  analysis  of 
statistical  data,  whenever  feasible  and 
appropriate,  for  New  England.  Data 
providers  and  users  desiring  areas 
defined  using  a  nationally  consistent 
geographic  building  block  should  use 
the  county  based  CBSAs  in  New 
England;  however,  counties  are  less 
well-known  in  New  England  than  cities 
and  towns. 

3.  OMB  accepted  the  Review 
Committee's  recommendation  to  use 
Census  Bureau  defined  urbanized  areas 
of  50,000  or  more  population  and 
Census  Bureau  defined  urban  clusters  of 
10,000 — 49,999  population  as  the  cores 
of  CBSAs  and  to  use  the  locations  of 
these  cores  as  the  basis  for  identifying 
central  counties  of  CBSAs.  OMB  also 
accepted  the  Review  Committee's 
recommendation  to  identify  central 
counties  as  those  counties  that  (a)  have 
at  least  50  percent  of  their  population  in 
urban  areas  (urbanized  areas  or  urban 
clusters)  of  at  least  10,000  population  or 
lb)  have  within  their  boundaries  a 
population  of  at  least  5,000  located  in 
a  single  urban  area  (urbanized  area  or 
urban  cluster)  of  at  least  10,000 
population. 

In  accepting  the  Review  Committee's 
recommendation  to  use  Census  Bureau 
defined  urbanized  areas  and  urban 
clusters  as  the  cores  of  Metropolitan 
Statistical  Areas  and  Micropolitan 
Statistical  Areas,  OMB  recognizes  that 
urbanized  areas  and  urban  clusters  are 
the  organizing  entities  of  CBSAs.  The 
use  of  urbanized  areas  as  cores  is 
consistent  with  current  practice.  To 
extend  the  classification  to  areas  based 
on  cores  of  10.000  to  49,999  population. 
OMB  will  use  urban  clusters  as  cores  for 
Micropolitan  Statistical  Areas.  Urban 
clusters  will  be  identified  by  the  Census 
Bureau  following  Census  2000  and  will 
be  conceptually  similar  to  urbanized 
areas. 

OMB  agreed  with  the  Review 
Committee  that  the  location  of  these 
cores  should  be  used  to  identify  the 
central  county  or  counties  of  each 
CBSA.  The  identification  of  central 
counties  facilitates  the  use  of  county-to- 
county  commuting  data  when 
determining  whether  additional 
counties  qualify  for  inclusion  in  the 
CBSA. 


4.  OMB  accepted  the  Review 
Committee's  recommendation  to  use 
data  on  journey  to  work,  or  commuting, 
as  the  basis  for  grouping  counties 
together  to  form  CBSAs  (i.e..  to  qualify 
"outlying  counties").  OMB  accepted  the 
Review  Committee's  recommendation  to 
qualify  a  county  as  an  outlying  county 
if  (a)  at  least  25  percent  of  the  employed 
residents  of  the  county  work  in  the 
CBSA 's  central  county  or  counties,  or  (b) 
at  least  25  percent  of  the  jobs  in  the 
potential  outlying  county  are  accounted 
for  by  workers  who  reside  in  the  CBSA  s 
central  county  or  counties.  OMB  also 
accepted  the  Review  Committee  s 
recommendation  not  to  use  measures  of 
settlement  structure,  such  as  population 
density,  to  qualify  outlying  counties  for 
inclusion  in  CBSAs. 

Three  priorities  guided  OMB  in 
reaching  this  decision.  We  believe  the 
data  used  to  measure  connections 
among  counties  should  describe  those 
connections  in  a  straightforward  and 
intuitive  manner,  be  collected  using 
consistent  procedures  nationwide,  and 
be  readily  available  to  the  public.  These 
priorities  steered  us  to  the  use  of  data 
gathered  by  Federal  agencies  and,  more 
particularly,  to  commuting  data  from 
the  Census  Bureau.  Commuting  to  work 
is  an  easily  understood  measure  that 
reflects  the  social  and  economic 
integration  of  geographic  areas.  OMB 
agrees  with  the  Review  Committee  that 
changes  in  settlement,  commuting 
patterns,  and  communications 
technologies  have  made  settlement 
structure  unreliable  as  an  indicator  of 
metropolitan  character.  We  agree  that 
the  percentage  of  a  county's  employed 
residents  who  commute  to  the  central 
county  or  counties  is  an  unambiguous. 
clear  measure  of  whether  a  potential 
outlying  county  should  qualif\'  for 
inclusion.  The  percentage  of 
employment  in  the  potential  outlying 
county  accounted  for  by  workers  who 
reside  in  the  central  county  or  counties 
is  similarly  a  straightforward  measure  of 
ties.  Including  both  criteria  addresses 
the  conventional  and  the  less  common 
reverse  commuting  flows. 

There  have  been  changes  in  daily 
mobility  patterns  and  increased 
interaction  between  communities  as 
indicated  by  increases  in  inter-county 
commuting  over  the  past  40  years.  The 
percentage  of  workers  in  the  United 
States  who  commute  to  places  of  work 
outside  their  counties  of  residence  has 
increased  from  approximately  15 
percent  in  1960  (when  nationwide 
commuting  data  first  became  available 
from  the  decennial  census)  to  nearly  25 
percent  in  1990.  OMB  agrees  with  the 
Review  Committee  that  raising  the 
commuting  percentage  required  for 


qualification  of  outlying  counties  from 
the  15  percent  minimum  of  the  1990 
standards  to  25  percent  is  appropriate 
against  this  background  of  increased 
overall  inter-county  commuting  coupled 
with  the  removal  of  all  settlement 
structure  requirements  from  the 
outlying  county  criteria.  In  other  words, 
since  out-of-county  commuting  has 
become  more  commonplace,  a  higher 
percentage  of  commuting  is  necessary  to 
demonstrate  ties  comparable  to  those 
indicated  bv  a  lower  commuting  rate  in 
1960.  Further,  both  the  Review 
Committee  and  OMB  considered  the 
"multiplier  effect"  (a  standard  method 
used  in  economic  analysis  to  determine 
the  impact  of  new  jobs  on  a  local 
economy)  that  each  commuter  would 
have  on  the  economy  of  the  county  in 
which  he  or  she  lives.  The  size  of  the 
multiplier  effect  \aries  depending  on 
the  size  of  a  region's  economy  and 
employment  base,  but  a  multiplier  of 
two  or  three  generally  is  accepted  by 
regional  economists,  regional  scientists, 
and  economic:  development  analysts  for 
most  areas.  Applying  such  a  measure  in 
the  case  of  a  county  with  the  minimum 
25  percent  commuting  requirement 
means  that  the  incomes  of  at  least  half 
of  the  workers  residing  in  the  outlying 
county  are  connected  either  directly 
(through  commuting  to  jobs  located  in 
the  central  county)  or  indirectly  (by 
providing  serx'ices  to  local  residents 
whose  jobs  are  in  the  central  county)  to 
the  economy  of  the  central  county  or 
counties  of  the  CBSA  within  which  the 
county  at  issue  qualifies  for  inclusion. 

5.  OMB  accepted  the  Review 
Committee's  recommendation  to  merge 
contiguous  CBSAs  to  form  a  single 
CBSA  when  the  central  county  or 
counties  of  one  area  qualify  as  outlying 
to  the  central  county  or  counties  of 
another.  OMB  accepted  the  Review 
Committee's  recommendation  to  use  the 
same  minimum  commuting  threshold — 
25  percent — as  is  used  to  qualify 

ou thing  counties. 

In  accepting  the  Review  Committee's 
recommendation  to  merge  contiguous 
CBSAs.  OMB  recognized  that  patterns  of 
population  distribution  and  commuting 
sometimes  are  complex  and.  as  a  result, 
close  social  and  economic  ties,  as 
measured  by  commuting,  exist  between 
some  contiguous  CBSAs.  OMB  agreed 
with  the  Review  Committee  that  strong 
ties  between  the  central  counties  of  two 
contiguous  CBSAs.  similar  to  the  ties 
between  an  outlying  county  and  a 
central  county  or  counties,  should  be 
recognized  by  merging  the  two  areas  to 
form  a  single  CBSA. 

6.  OMB  accepted  the  Review 
Committee's  recommendations  to 
identify  Principal  Cities  and  to  use  them 
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to  title  areas,  but  modified  the 
recommendation  roncernmg  the  criteria 
used  to  identify  Principal  Cities  as 
indicated  in  Section  5  of  the  standards. 

OMB's  modifications  address  two 
concerns:  (1)  ensuring  that  at  least  one 
incorporated  place  of  10.000  or  more 
population  (if  one  is  present)  is 
recognized  as  a  Principal  City,  and  (2) 
allowing  a  fuller  identification  of  places 
that  represent  the  more  important  social 
and  economic  centers  within  a 
Metropolitan  or  Micropolitan  Statistical 
Area.  In  the  first  instance,  we  were 
concerned  that  an  unincorporated  place 
with  a  large  population,  but  relatively 
small  employment  base,  would  qualif\' 
as  the  only  Principal  City  of  its  CBSA. 
GMB  noted  some  instances  in  which  an 
incorporated  place  of  at  least  10,000 
population  accounted  for  a  larger 
amount  of  employment  than  the  most 
populous  place,  but  lacked  sufficient 
population  to  qualif>'  as  a  Principal  Citv 
OMB's  modification  to  recognize  the 
largest  incorporated  place  of  at  least 
10,000  population  as  a  Principal  City 
will  affect  only  a  small  number  of  areas 
nationwide  in  which  the  most  populous 
incorporated  place  has  less  population 
than  a  larger  unincorporated 
community. 

We  also  were  concerned  that  the 
recommended  criteria  were  too 
restrictive  and  that  many  smaller,  but 
locally  important,  cities  would  not  be 
recognized  as  Principal  Cities  of  their 
respective  CBSAs.  This  was  especially 
the  case  when  the  CBSA  included  one 
citv  that  was  significantly  larger  in 
population  size  than  all  other  cities 
within  the  CBSA.  OMB's  modification 
will  permit  a  fuller  identification  of 
places  with  at  least  50.000  population  as 
Principal  Cities.  This  modification 
likely  will  result  in  the  identification  of 
approximately  100  additional  Principal 
Cities,  many  of  which  currently  are 
recognized  as  central  cities  of 
Metropolitan  Areas 

7  OMB  accepted  the  Review 
Committee's  recommendation  to 
identify  Metropolitan  Divisions  and 
S'ECTA  Divisions  that  function  as 
distinct  areas  ivithin  Metropolitan 
Statistical  Areas  and  S'ECTAs  that 
contain  at  least  one  core  of  2.5  million 
or  more  population.  OMB  modified  the 
criteria  used  to  define  Metropolitan 
Divisions  within  Metropolitan  Statistical 
Areas  as  well  as  .\ECTA  Divisions 
within  S'ECTAs.  as  indicated  in  Section 
T  of  the  standards. 

OMB's  modifications  to  the 
Metropolitan  Division  criteria  reflect 
two  concerns.  First.  OMB  was 
concerned  that  the  Review  Committees 
recommended  criteria  for  identifying 
the  main  counties  of  Metropolitan 


Divisions  were  too  strict,  particularly 
with  regard  to  the  requirement  that  a 
countv  have  less  than  15  percent 
commuting  to  any  other  county  within 
the  Metropolitan  Statistical  Area.  The 
purpose  of  the  main  county  criteria  is  to 
identif\'  those  counties  within  a 
Metropolitan  Statistical  Area  that  are 
self-contained  economic  centers.  Such 
counties,  because  of  the  strength  of  their 
employment  base,  can  form  the  basis  for 
a  separate  division  within  the  larger 
Metropolitan  Statistical  Area.  The  first 
two  criteria  for  main  counties 
recommended  by  the  Review 
Committee — percent  of  resident  workers 
employed  within  a  particular  county 
and  the  ratio  of  jobs  to  employed 
residents — provide  indicators  of  the 
economic  strength  and  relative 
independence  of  the  county  OMB 
determined,  however,  after  considering 
public  comment  and  further  discussion 
bv  the  Review  Committee,  that  the 
(third)  outcommuting  requirement  was 
not  a  direct  indicator  of  a  county's 
economic  strength  or  its  identity  as  an 
organizing  entity  around  which  to  form 
a  Metropolitan  Division.  Therefore,  we 
are  eliminating  the  outcommuting 
criterion. 

Second,  upon  further  review  of 
commuting  patterns  and  related  social 
and  economic  interactions  within  the 
ten  Metropolitan  Statistical  Areas  that 
contained  cores  of  at  least  2.5  million 
population  in  1990,  OMB  discerned  two 
kinds  of  counties.  In  the  first  category- 
are  those  counties  that  are  strongly  self- 
contained.  These  are  characterized  by 
high  percentages  (65  perf;ent  or  greater) 
of  employed  residents  who  remain  in 
the  county  to  work  and  by  high  ratios 
of  jobs  to  resident  workers  (.75  or 
greater).  These  "main  counties"  stand 
alone  as  self-contained  social  and 
economic  units  within  the  larger 
Metropolitan  Statistical  Area  or  provide 
the  social  and  economic  center  around 
which  a  group  of  counties  is  organized. 

A  second  category  of  counties  consists 
of  those  with  high  ratios  of  jobs  to 
resident  workers,  but  a  lower  percentage 
of  employed  residents  working  within 
the  county  (50  percent  to  64.9  percent). 
These  "secondar>'  counties,"  while  they 
can  be  identified  as  social  and  economic 
centers,  also  connect  strongly  with  one 
or  more  adjacent  counties  through 
c:ommuting  ties.  Such  counties  are  only 
moderately  self-contained  and  can 
provide  the  organizing  basis  for  a 
Metropolitan  Division  only  when  paired 
with  one  or  more  counties  of  similar  or 
greater  economic  strength.  As  such,  they 
must  combine  with  another  secondary' 
county  or  with  a  main  county  when 
forming  the  basis  for  a  Metropolitan 
Division. 


We  also  note  that  when  combining 
secondary'  counties  with  other  main  or 
secondary  counties  and  when  qualifying 
additional  outlying  counties  for 
inclusion  in  a  Metropolitan  Division, 
the  employment  interchange  measure 
offers  a  more  appropriate  measure  of 
interaction  than  determining  ties  based 
on  the  strength  of  commuting  in  one 
direction  only.  (The  employment 
interchange  measure  is  defined  as  the 
sum  of  the  percentage  of  commuting 
from  the  entity  with  the  smaller  total 
population  to  the  entity  with  the  larger 
population  and  the  percentage  of 
employment  in  the  entity  with  the 
smaller  total  population  accounted  for 
by  workers  residing  in  the  entity  with 
the  larger  total  population.)  Our 
decision  to  use  the  employment 
interchange  measure  is  consistent  with 
the  reason  for  defining  Metropolitan 
Divisions-that  is,  to  recognize  the 
complex  social  and  economic 
interactions  that  occur  within 
Metropolitan  Statistical  Areas  that 
contain  large  urbanized  areas.  For  the 
same  reason.  OMB  modified  the  NECTA 
Division  criteria  to  use  the  employment 
interchange  measure,  instead  of  the 
percentage  of  out-commuters,  when 
qualifv'ing  additional  outlying  cities  and 
towns  for  inclusion  in  a  NECTA 
Division. 

8.  OMB  accepted  the  Review 
Committee's  recommendation  to 
combine  contiguous  CBSAs  when  ties 
between  those  areas  are  less  intense 
than  those  captured  by  mergers,  but  still 
significant.  OMB  accepted  the  Review 
Committee's  recommendation  to  base 
combinations  on  the  employment 
interchange  measure  between  two 
CBSAs  OMB  also  accepted  the  Review 
Committee's  recommendations  that 
combinations  of  CBSAs,  based  on  an 
employment  interchange  measure  of  at 
least  15  but  less  than  25,  should  occur 
only  if  local  opinion  (see  Section  C.IO 
belowl  in  both  areas  is  in  favor  and  that 
combinations  should  occur 
automatically  if  the  employment 
interchange  measure  between  two 
CBSAs  equals  or  exceeds  25.  OMB 
added  the  word  "statistical"  to  the  term 
used  to  refer  to  areas  resulting  from  the 
combination  of  CBSAs  as  indicated  in 
Section  8  of  the  standards. 

OMB  agreed  with  the  Review 
Committee  that  ties  between  contiguous 
CBSAs  that  are  less  intense  than  those 
captured  by  mergers  (see  Section  C.5 
above),  but  still  significant,  be 
recognized  by  combining  those  CBSAs. 
Because  a  combination  thus  defined 
represents  a  relationship  of  moderate 
strength  between  two  CBSAs,  OMB 
agrees  with  the  Review  Committee  that 
the  combining  areas  should  retain  their 
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identities  as  separate  CBSAs  within  the 
combination. 

OMB  inserted  the  word  "statistical" 
into  the  term  used  for  combinations  to 
make  clearer  the  statistical  purpose  of 
these  areas, 

9.  OMB  accepted  the  Review 
Committee's  recommendations  to  title 
ill  Metropolitan  Divisions  using  the 
names  of  up  to  three  Principal  Cities,  or 
up  to  three  county  names  if  no  Principal 
Cities  are  present,  in  order  of 
descending  population  size;  and  (2) 
NECTA  Divisions  using  the  names  of  up 
to  throe  Principal  Cities  in  order  of 
descending  population  size,  or  the  name 
of  the  largest  minor  civil  division  if  no 
principal  city  is  present.  OMB  modified 
the  Review  Committee's 
recommendations  concerning  titles  of 
CBSAs,  NECTAs,  and  Combined 
Statistical  Areas,  as  indicated  in  Section 
9  of  the  standards. 

OMB's  modification  of  the  criteria  for 
titling  CBSAs  addresses  instances  in 
which  the  largest  Principal  City  is  an 
unincorporated  census  designated 
place.  Tides  should  provide  a  means  of 
easily  recognizing  and  locating  CBSAs, 
and  we  are  concerned  that  titles  in 
which  the  first-named  place  is  an 
unincorporated  community  might  not 
be  as  recognizable  nationally  as  those  in 
which  the  first-named  place  is  an 
incorporated  place. 

OMB's  modification  of  the  criteria  for 
titling  Combined  Statistical  Areas 
addresses  three  concerns:  (1)  The  title  of 
a  Combined  Statistical  Area,  to  the 
extent  possible,  should  reflect  the 
geographic  extent  of  the  combination  by 
including  the  names  of  Principal  Cities 
contained  within  the  areas  that 
combine;  (2)  the  title  of  a  Combined 
Statistical  Area,  to  the  extent  possible, 
should  contain  the  names  of  the  largest 
Principal  Cities  since  these  cities  often 
are  the  social  and  economic  centers  for 
the  broad  region  represented  by  the 
combination;  and  (3)  the  title  of  a 
Combined  Statistical  Area  should  not 
duplicate  the  title  of  any  of  the 
combining  Metropolitan  or  Micropolitan 
Statistical  Areas  or  Metropolitan 
Divisions. 

10.  OMB  accepted  the  Review 
Committee's  recommendation  to  apply 
only  statistical  rules  when  defining 
Metropolitan  and  Micropolitan 
Statistical  Areas.  OMB  accepted  the 
Review  Committee's  recommendation  to 
allow  the  use  of  local  opinion  when 
contiguous  CBSAs  qualify  to  combine 
v\ith  an  employment  interchange 
measure  of  15  to  24.9,  but  added  one 
provision  (Section  lib  of  the  standards) 
that  would  allow  for  local  opinion  in 
titling  Combined  Statistical  Areas. 


Applying  only  statistical  rules  when 
defining  areas  minimizes  ambiguity  and 
maximizes  the  replicability  and 
integrity  of  the  process.  Consideration  of 
local  opinion  in  specific  circumstances, 
however,  can  provide  room  for 
accommodating  some  issues  of  local 
significance  without  impairing  the 
integrity  of  the  classification.  OMB 
agrees  with  the  Review  Committee  that 
when  two  contiguous  CBSAs  have  an 
employment  interchange  measure  of  at 
least  15  and  less  than  25,  the  measured 
ties  may  be  perceived  as  minimal  by 
residents  of  the  two  areas.  In  these 
situations,  local  opinion  is  useful  in 
determining  whether  to  combine  the 
two  areas.  OMB  also  agrees  wdth  the 
Review  Committee  that  local  opinion  is 
useful  in  determining  titles  for 
Combined  Statistical  Areas  that  address 
the  issues  discussed  in  Section  C.9 
above. 

1 1 .  OMB  accepted  the  Review 
Committee's  recommendation  not  to 
define  types  of  settlement  structure, 
such  as  urban,  suburban,  rural,  and  so 
forth,  within  the  CBSA  classification. 

OMB  recognizes  that  formal 
definitions  of  settlement  types  such  as 
iimer  city,  inner  suburb,  outer  suburb, 
exiu-b,  and  rural  would  be  of  use  to  the 
Federal  statistical  system  as  well  as  to 
researchers,  analysts,  and  other  users  of 
Federal  data.  Such  settlement  types, 
however,  are  not  necessary  for  the 
delineation  of  statistical  areas  in  this 
classification  that  describes  the 
functional  ties  between  geographic 
entities.  These  types  would  more 
appropriately  fall  within  a  separate 
classification  that  focuses  exclusively 
on  describing  settlement  patterns  and 
land  uses.  We  believe  the  Census 
Bureau  and  other  interested  Federal 
agencies  shoidd  continue  research  on 
settlement  patterns  below  the  county 
level  to  describe  further  the  distribution 
of  population  and  economic  activity 
throughout  the  Nation.  In  addition, 
OMB  will  consider  initiating  a 
collaborative,  interagency  process  to 
foster  improved  understanding  of 
geographic  area  classifications  and  to 
investigate  the  feasibility  of  developing 
alternative  geographic  area 
classifications  that  are  appropriate  for 
purposes  such  as  the  administration  of 
nonstatistical  programs. 

12.  OMB  accepted  the  Review 
Committee's  recommendation  that  the 
definitions  of  current  Metropolitan 
Areas  should  not  be  automatically 
retained  (i.e..  "grandfathered")  in  the 
implementation  of  the  "Standards  for 
Defining  Metropolitan  and  Micropolitan 
Statistical  Areas. " 

In  this  context,  "grandfathering  " 
refers  to  the  continued  designation  of  an 


area  even  though  it  does  not  meet  the 
standards  currently  in  effect.  The  1990 
standards  permitted  changes  in  the 
definitions,  or  extent,  of  individual 
Metropolitan  Areas  through  the  addition 
or  deletion  of  counties  on  the  basis  of 
each  deceimial  census,  but  those 
standards  did  not  permit  the 
disqualification  of  Metropolitan  Areas 
that  previously  qualified  on  the  basis  of 
a  Census  Bureau  population  count.  To 
maintain  the  integrity  of  the 
classification,  OMB  favors  the  objective 
application  of  the  new  standeirds  rather 
than  continuing  to  recognize  areas  that 
do  not  meet  the  standards.  The  current 
status  of  a  county  as  being  within  or 
outside  a  Metropolitan  Area  will  play 
no  role  in  the  application  of  the 
Standards  for  Defining  Metropolitan  and 
Micropolitan  Statistical  Areas. 

13.  OMB  accepted  the  Review 
Committee's  recommendation  to  define 
new  CBSAs  between  decennial  censuses 
on  the  basis  of  Census  Bureau 
population  estimates  or  special  census 
counts  and  to  update  the  definitions  of 
all  existing  CBSAs  in  2008  using 
commuting  data  from  the  Census 
Bureau  s  American  Community'  Survey. 

The  frequency  with  which  new 
CBSAs  are  designated  and  existing  areas 
updated  has  been  of  considerable 
interest  to  data  producers  and  users 
throughout  the  Metropolitan  Area 
Standards  Review  Project.  The  first 
areas  to  be  designated  by  OMB  using  the 
Metropolitan  and  Micropolitan 
Statistical  Area  Stemdards  and  Census 
2000  data  will  be  announced  in  2003. 
The  sources  and  future  availability  of 
data  for  updating  these  areas  figured 
prominently  in  the  Review  Committee's 
discussions  and  OMB's  decisions.  The 
availability  of  population  totals  and 
commuting  data  affects  the  ability  to 
identify  new  CBSAs,  reclassif>^  existing 
areas  among  categories,  and  update  the 
extent  of  existing  areas.  OMB  agreed 
with  the  Review  Committee  that 
existing  CBSAs  should  be  updated  even.' 
five  years,  and  agreed  that  the 
availability  of  commuting  data  for  all 
counties  from  the  Census  Bureau's 
American  Community  Sur\'ey  in  2008 
offered  the  possibility  of  updating  the 
definitions  of  all  existing  CBSAs  at  that 
time. 

Our  decisions  as  discussed  above  are 
reflected  in  the  text  of  the  official 
Standards  for  Defining  Metropolitan  and 
Micropolitan  Statistical  Areas  that  we 
are  issuing  today.  The  following  section 
presents  these  standards. 

D.  Standards  for  Defining  Metropolitan 
and  Micropolitan  Statistical  Areas 

The  Office  of  Management  and  Budget 
will  use  these  standards  to  define  Core 
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Based  Statistical  Areas  (CBSAs) 
beginning  in  200.3.  .\  CBSA  is  a 
geographic  entity  associated  with  at 
least  one  core  of  10.000  or  more 
population,  plus  adjacent  territory  that 
has  a  high  degree  of  social  and 
economic  integration  with  the  core  as 
measured  by  commuting  ties.  The 
standards  designate  and  define  two 
categories  of  CBSAs:  Metropolitan 
Statistical  Areas  and  Micropolitan 
Statistical  Areas. 

The  purpose  of  the  Metropolitan  and 
Micropolitan  Statistical  Area  Standards 
is  to  provide  nationally  consistent 
definitions  for  collecting,  tabulating, 
and  publishing  Federal  statistics  for  a 
set  of  geographic  areas.  The  Office  of 
Management  and  Budget  establishes  and 
maintains  these  areas  solely  for 
statistical  purposes. 

Metropolitan  and  Micropolitan 
Statistical  .\reas  are  not  designed  as  a 
general  purpose  geographic  framework 
for  nonstatistical  activities  or  for  use  in 
program  funding  formulas.  The  CBSA 
classification  does  not  equate  to  an 
urban-rural  classification:  Metropolitan 
and  Micropolitan  Statistical  Areas  and 
many  counties  outside  CBSAs  contain 
both  urban  and  rural  populations. 

CBSAs  consist  of  counties  and 
equivalent  entities  throughout  the 
United  States  and  Puerto  Rico.  In  view 
of  the  importance  of  cities  and  towns  in 
New  England,  a  set  of  geographic  areas 
similar  in  concept  to  the  county  based 
CBSAs  also  will  be  defined  for  that 
region  using  cities  and  towns.  These 
New  England  City  and  Town  Areas 
(NECTAs)  are  intended  for  use  with 
statistical  data,  whenever  feasible  and 
appropriate,  for  New  England.  Data 
providers  and  users  desiring  areas 
defined  using  a  nationally  consistent 
geographic  building  block  should  use 
the  county  based  CBSAs  in  New 
England. 

The  following  criteria  apply  to  both 
the  nationwide  county  based  CBSAs 
and  to  N'ECTAs.  with  the  e.xceptions  of 
Sections  6.  7.  and  9.  in  which  separate 
criteria  are  applied  when  identifying 
and  titling  divisions  within  NECTAs 
that  contain  at  least  one  core  of  2.5 
million  or  more  population  Wherever 
the  word  "county"  or  "counties" 
appears  in  the  following  criteria  (except 
in  Sections  6.  7,  and  9).  the  words  "city 
and  town"  or  "cities  and  towns"  should 
be  substituted,  as  appropriate,  when 
defining  NECTAs. 

Section  1   Population  Size  Requirements 
for  Qualification  of  Core  Based 
Statistical  Areas 

Each  CBSA  must  have  a  Census 
Bureau  defined  urbanized  area  of  at 
least  50,000  population  or  a  Census 


Bureau  ilefined  urban  cluster  of  at  least 
10.000  population.  (Urbanized  areas  and 
urban  clusters  are  collectively  referred 
to  as  'urban  areas.") 

Section  2.  Central  Counties 

The  central  county  or  counties  of  a 
CBSA  are  those  counties  that: 

(a)  have  at  least  50  percent  of  their 
population  in  urban  areas  of  at  least 
10,000  population:  or 

(b)  have  within  their  boundaries  a 
population  of  at  least  5.000  located  in  a 
single  urban  area  of  at  least  10,000 
population. 

A  central  county  is  associated  with 
the  urbanized  area  or  urban  cluster  that 
accounts  for  the  largest  portion  of  the 
county's  population.  The  central 
counties  associated  with  a  particular 
urbanized  area  or  urban  cluster  are 
grouped  to  form  a  single  cluster  of 
central  counties  for  purposes  of 
measuring  commuting  to  and  from 
potentially  qualifying  outlying  counties. 

Section  3  Outlying  Counties 

A  county  qualifies  as  an  outlying 
count\'  of  a  CBSA  if  it  meets  the 
following  commuting  requirements: 

(a)  at  least  25  percent  of  the  employed 
residents  of  the  county  work  in  the 
central  county  or  counties  of  the  CBSA; 
or 

fb)  at  least  25  percent  of  the 
employment  in  the  county  is  accounted 
for  by  workers  who  reside  in  the  central 
county  or  counties  of  the  CBSA. 

A  county  may  appear  in  only  one 
CBSA.  If  a  county  qualifies  as  a  central 
county  of  one  CBSA  and  as  outlying  in 
another,  it  falls  within  the  CBSA  in 
which  it  is  a  c;entral  county.  A  county 
that  qualifies  as  outlying  to  multiple 
CBSAs  falls  within  the  CBSA  with 
which  it  has  the  strongest  commuting 
tie.  as  measured  by  either  (a)  or  (b) 
above  The  counties  included  in  a  CBSA 
must  be  contiguous;  if  a  county  is  not 
contiguous  with  other  counties  in  the 
CBSA,  it  will  not  fall  within  the  CBSA. 

Section  4  Merging  of  Adjacent  Core 
Based  Statistical  Areas 

Two  adjacent  CBSAs  will  merge  to 
form  one  CBSA  if  the  central  county  or 
counties  (as  a  group)  of  one  CBSA 
qualifv'  as  outlying  to  the  central  county 
or  counties  (as  a  group)  of  the  other 
CBSA  using  the  measures  and 
thresholds  stated  in  3(a)  and  3(b)  above. 

Section  5.  Identification  of  Principal 
Cities 

The  Principal  City  (or  Cities)  of  a 
CBSA  will  include: 

(a)  the  largest  incorporated  place  with 
a  Census  2000  population  of  at  least 
10.000  in  thf  CBSA  or.  if  no 


incorporated  place  of  at  least  10,000 
population  is  present  in  the  CBSA,  the 
largest  incorporated  place  or  census 
designated  place  in  the  CBSA:  and 

fb)  any  additional  incorporated  place 
or  census  designated  place  with  a 
Census  2000  population  of  at  least 
250,000  or  in  which  100,000  or  more 
persons  work;  and 

(c)  any  additional  incorporated  place 
or  census  designated  place  with  a 
Census  2000  population  of  at  least 
50,000,  but  less  than  250,000,  and  in 
which  the  number  of  jobs  meets  or 
exceeds  the  number  of  employed 
residents;  and 

(d)  any  additional  incorporated  place 
or  census  designated  place  with  a 
Census  2000  population  of  at  least 
10,000,  but  less  than  50,000.  and  one- 
third  the  population  size  of  the  largest 
place,  and  in  which  the  number  of  jobs 
meets  or  exceeds  the  number  of 
employed  residents. 

Section  6.  Categories  and  Terminology 

A  CBSA  receives  a  category  based  on 
the  population  of  the  largest  urban  area 
(urbanized  area  or  urban  cluster)  within 
the  CBSA.  Categories  of  CBSAs  are: 
Metropolitan  Statistical  Areas,  based  on 
urbanized  areas  of  50,000  or  more 
population,  and  Micropolitan  Statistical 
Areas,  based  on  urban  clusters  of  at  least 
10,000  population  but  less  than  50,000 
population. 

Counties  that  do  not  fall  within 
CBSAs  will  represent  "Outside  Core 
Based  Statistical  Areas." 

A  NECTA  receives  a  category  in  a 
manner  similar  tc  a  CBSA  and  is 
referred  to  as  a  Metropolitan  NECTA  or 
a  Micropolitan  NECTA. 

Section  7.  Divisions  of  Metropolitan 
Statistical  Areas  and  New  England  City 
and  Town  Areas 

(a)  A  Metropolitan  Statistical  Area 
containing  a  single  core  with  a 
population  of  at  least  2.5  million  may  be 
subdivided  to  form  smaller  groupings  of 
counties  referred  to  as  Metropolitan 
Divisions. 

A  county  qualifies  as  a  "main  county" 
of  a  Metropolitan  Division  if  65  percent 
or  more  of  its  employed  residents  work 
within  the  county  and  the  ratio  of  the 
number  of  jobs  located  in  the  county  to 
the  number  of  employed  residents  of  the 
county  is  at  least  .75. 

A  county  qualifies  as  a  "secondary 
county"  if  50  percent  or  more,  but  less 
than  65  percent,  of  its  employed 
residents  work  within  the  county  and 
the  ratio  of  the  number  of  jobs  located 
in  the  county  to  the  number  of 
employed  residents  of  the  county  is  at 
least  .75. 
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A  main  county  automatically  serves 
as  the  basis  for  a  Metropolitan  Division. 
For  a  secondary  county  to  qualify  as  the 
basis  for  forming  a  Metropolitan 
Division,  it  must  join  with  either  a 
contiguous  secondary  county  or  a 
contiguous  main  county  with  which  it 
has  the  highest  employment  interchange 
measure  of  15  or  more. 

After  all  main  counties  and  secondary 
coimties  are  identified  and  grouped  (if 
appropriate),  each  additional  coimty 
that  already  has  qualified  for  inclusion 
in  the  Metropolitan  Statistical  Area  falls 
within  the  Metropolitan  Division 
associated  with  the  main/secondary 
county  or  coimties  with  which  the 
county  at  issue  has  the  highest 
employment  interchange  measiu«. 
Counties  in  a  Metropolitan  Division 
must  be  contiguous. 

(b)  A  NECTA  containing  a  single  core 
urith  a  population  of  at  least  2.5  million 
may  be  subdivided  to  form  smaller 
groupings  of  cities  and  towns  referred  to 
as  NECTA  Divisions. 

A  city  or  town  will  be  a  "main  city 
or  town"  of  a  NECTA  Division  if  it  has 
a  population  of  50,000  or  more  and  its 
highest  rate  of  out-commuting  to  any 
other  city  or  town  is  less  than  20 
percent. 

After  all  main  cities  and  towns  have 
been  identified,  each  remaining  city  and 
town  in  the  NECTA  will  fall  within  the 
NECTA  Division  associated  with  the 
city  or  town  with  which  the  one  at  issue 
has  the  highest  employment  interchange 
measure. 

Each  NECTA  Division  must  contain  a 
total  population  of  100,000  or  more. 
Cities  and  towns  first  assigned  to  areas 
with  populations  less  than  100,000  will 
be  assigned  to  the  qualifying  NECTA 
Division  associated  with  the  city  or 
town  with  which  the  one  at  issue  has 
the  highest  employment  interchange 
measiu«.  Cities  and  towns  within  a 
NECTA  Division  must  be  contiguous. 

Section  8.  Combining  Adjacent  Core 
Based  Statistical  Areas 

(a)  Any  two  adjacent  CBSAs  will  form 
a  Combined  Statistical  Area  if  the 
employment  interchange  measiu-e 
between  the  two  areas  is  at  least  25. 

(b)  Adjacent  CBSAs  that  have  an 
employment  interchange  measm-e  of  at 
least  15  and  less  than  25  will  combine 
if  local  opinion,  as  reported  by  the 
congressional  delegations  in  both  areas, 
favors  combination. 

(c)  The  CBSAs  that  combine  retain 
separate  identities  within  the  larger 
Combined  Statistical  Areas. 


Section  9.  Titles  of  Core  Based 
Statistical  Areas,  Metropolitan 
Divisions,  New  England  City  and  Town 
Divisions,  and  Combined  Statistical 
Areas 

(a)  The  title  of  a  CBSA  will  include 
the  name  of  its  Principal  City  with  the 
largest  Census  2000  population.  If  there 
are  multiple  Principal  Cities,  the  names 
of  the  second  largest  and  third  largest 
Principal  Cities  will  appear  in  the  title 
in  order  of  descending  population  size. 
If  the  Principal  City  with  the  largest 
Census  2000  population  is  a  census 
designated  place,  the  name  of  the  largest 
incorporated  place  of  at  least  10,000 
population  that  also  is  a  Principal  City 
will  appear  first  in  the  title  followed  by 
the  name  of  the  census  designated 
place. 

(b)  The  title  of  a  Metropolitan 
Division  will  include  the  name  of  the 
Principal  City  with  the  largest  Census 
2000  population  located  in  the 
Metropolitan  Division.  If  there  are 
multiple  Principal  Cities,  the  names  of 
the  second  largest  and  third  largest 
Principal  Cities  will  appear  in  the  title 
in  order  of  descending  population  size. 
If  there  are  no  Principal  Cities  located 
in  the  Metropolitan  Division,  the  tide  of 
the  Metropolitan  Division  will  use  the 
names  of  up  to  three  counties  in  order 
of  descending  population  size. 

(c)  The  title  of  a  NECTA  Division  will 
include  the  name  of  the  Principal  City 
with  the  largest  Census  2000  population 
located  in  the  NECTA  Division.  If  there 
are  multiple  Principal  Cities,  the  names 
of  the  second  largest  and  third  largest 
Principal  Cities  will  appear  in  the  tide 
in  order  of  descending  population  size. 
If  there  are  no  Principal  Cities  located 
in  the  NECTA  Division,  the  tide  of  the 
NECTA  Division  will  use  the  name  of 
the  city  or  tovra  with  the  largest 
population. 

(d)  The  tide  of  a  Combined  Statistical 
Area  will  include  the  name  of  the 
largest  Principal  City  in  the 
combination,  followed  by  the  nemies  of 
up  to  two  additional  Principal  Cities  in 
the  combination  in  order  of  descending 
population  size,  or  a  suitable  regional 
name,  provided  that  the  Combined 
Statistical  Area  title  does  not  duplicate 
the  title  of  a  component  Metropolitan  or 
Micropolitan  Statistical  Area  or 
Metropolitan  Division.  Local  opinion 
will  be  considered  when  determining 
the  titles  of  Combined  Statistical  Areas. 

(e)  Titles  also  will  include  the  names 
of  any  state  in  which  the  area  is  located. 

Section  1 0.  Update  Schedule 

(a)  The  Office  of  Management  and 
Budget  will  define  CBSAs  based  on 
Census  2000  data  in  2003. 


(b)  Each  year  thereafter,  the  Office  of 
Management  and  Budget  will  designate 
new  CBSAs  if: 

(1)  A  city  that  is  outside  any  existing 
CBSA  has  a  Census  Bureau  special 
census  count  of  10,000  or  more 
population,  or  Census  Bureau 
population  estimates  of  10,000  or  more 
population  for  two  consecutive  years,  or 

(2)  A  Census  Bureau  special  census 
results  in  the  delineation  of  a  new  urban 
area  (urbanized  area  or  urban  cluster)  of 
10,000  or  more  population  that  is 
outside  of  any  existing  CBSA. 

(c)  In  the  years  2004  through  2007. 
oudying  counties  of  intercensally 
designated  CBSAs  will  qualify, 
according  to  the  criteria  in  Section  3 
above,  on  the  basis  of  Census  2000 
commuting  data. 

(d)  The  Office  of  Management  and 
Budget  will  review  the  definitions  of  all 
existing  CBSAs  in  2008  using 
commuting  data  from  the  Census 
Bureau's  American  Community  Survey. 
The  central  counties  of  CBSAs 
identified  on  the  basis  of  a  Census  2000 
population  count,  or  on  the  basis  of 
population  estimates  or  a  special  census 
count  in  the  case  of  intercensedly 
defined  areas,  will  constitute  the  central 
counties  for  purposes  of  the  2008  area 
definitions.  New  CBSAs  will  be 
designated  in  2008  and  2009  on  the 
basis  of  Census  Bureau  special  census 
counts  or  population  estimates  as 
described  above;  outlying  county 
qualification  in  these  years  will  be 
based  on  2008  commuting  data  fi-om  the 
American  Conomunity  Survey. 

Section  1 1 .  Local  Opinion 

Local  opinion,  as  used  in  these 
standards,  is  the  reflection  of  the  views 
of  the  public  and  is  obtained  through 
the  appropriate  congressional 
delegations.  The  Office  of  Management 
and  Budget  will  seek  local  opinion  in 
two  circumstances: 

(a)  When  two  adjacent  CBSAs  qualify 
for  combination  based  on  an 
employment  interchange  measure  of  at 
least  15  but  less  than  25  (see  Section  8). 
The  two  CBSAs  will  combine  only  if 
there  is  evidence  that  local  opinion  in 
both  areas  favors  the  combination. 

(b)  To  determine  the  title  of  a 
Combined  Statistical  Area. 

After  decisions  have  been  made 
regarding  the  combinations  of  CBSAs 
and  the  titles  of  Combined  Statistical 
Areas,  the  Office  of  Management  and 
Budget  will  not  request  local  opinion 
again  on  these  issues  until  the  next 
redefinition  of  CBSAs. 

Section  12.  Definitions  of  Key  Terms 

Census  designated  place. — A 
statistical  geographic  entity  that  is 
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^'qui\'dlent  tn  dii  i:i(  nrp)iirHted  place, 
tlf'fined  for  thf  dt'O'iinidl  tensus. 
i  iinsistiiii;  'ltd  hudllv  rfnitjni/t'd, 
uninc orpurdtt'ii  i  iuut'ntrdtiDn  nt 
pnpuldti'in  that  Is  idt'ntifit'd  hv  adiU''. 

Cy-ntml  ruiintv  — Tlw  (  ountv  or 
(  luintifs  of  d  Oire  Based  Statistical  Area 
I  nntdinint;  a  suhstantidl  pnrtinn  of  an 
urbanized  drea  m  urban  <  luster  nr  bnth. 
<iiui  to  and  from  uHk  h  <  onunutin.t;  is 
measured  fi  ■  determine  qualitu  ation  of 
outlvmt;  (  '  'iii'^'s 

C'.nmhint'd  .Su.'fjst;'  ui  .-\reu  — A 
L;e(.)t;rdphic  entity  consistiiiL;   it  two  or 
iTMre  diijdi  eiit  Tiir''  Bdseii  st,i 1 1  stical 
Areas  '(  H^A-    -.siT,  •■nipi  'unent 
inter(  haiii^i'  ni>'  Inures  i,\  it  least  15. 
F'lirs   ifCB.sAs  'A  ith  einpluyment 
int>r'  hdiw  measures  of  at  least  25 
I.  oinbine  dutonidtifdlh'   Purs  of  fBSAs 
'.Mth  employment  interi  hange  measures 
if  at  least  15,  but  less  than  25,  may 
.  iimhine  if  local  opinion  in  both  are, is 
\a\  ors  (  iimbiiiation 

Core. — A  denselv  settled 
concentration  of  population   romprising 
eith>'r  an  urbanized  area  (of  "idOiio  or 
:r.'  irt'  population)  or  an  urban  t  iuster  (<if 
10  1)00  to  49.949  population)  defined  h\ 
th-^'  (  ensus  Bureau,  around  which  a 
(lire  Based  Statistical  .\re,i  is  defined. 

Core  Hiisfil  Statist K^il  Art^a  iCBSAI  — 
:\  stdtistK  al  geoeraphu  entit\-  (  onsistine 
I  if  the  Luuntv  or  counties  associated 
A  !th  at  least  one  core  (urbanized  area  or 
urban  <  luster)  of  at  least  1(1. nOO 
pnpuldtion.  plus  adjacent  counties 
h  i\ mt;  I  high  degree  of  social  and 
>••  unoniK  integration  with  the  core  as 
measured  thfiugh  ccimmuting  ties  with 
th»'  (  ounth's  1  I  ^nt.iini.'ig  the  core. 
.Metropolitdn  and  Mirropolitan 
Statistical  Areas  are  the  two  categories 
of  Core  Based  Statistical  Areas. 

Emplovnifiit  interchange  measure. — 
\  measure  of  ties  between  'w-'  idiac:ent 
entities.  The  emplovment  in'iTi  ii  inge 
measure  is  the  sum  of  the  ;  •n  "u:  ii;e  of 
■  'luplo',  I'd  r''si|,';its  ,  .f  til.'  sriialler  entity 
'.\  ;ii  I  -.v '  ifik  ;::  ':i.'  i-ir^'T  •■ntit\  and  the 
i  ep;  entage  of  eniplovment  in  the 
smaller  tmtity  that  is  accounted  for  by 
'.s  irkers  who  reside  in  the  larger  entity. 

(•fn^niphic  building  block. — The 
.ieographic  unit,  such  as  a  county,  that 
constitutes  the  basic  geographic 
romponent  of  a  statistical  area. 

Main  city  nr  town. — A  city  or  town 
•hat  acts  as  an  employment  center 


within  a  .\ew  Kngland  Citv  and  Town 
Area  th.it  has  ,i  (ore  with  a  population 
of  at  least  J  "i  million.  .-\  main  rit\-  or 
fii\\n  ser\es  as  the  basis  for  defining  a 
\eu  Kngland  ( aty  and  Town  .Area 
\)i\  ision. 

\l<iin  countv — A  county  that  dcts  as 
an  emplo\nient  i enter  within  d  C-ore 
Based  St.itistu  .il  .Area  that  has  a  core 
v\  I'll  a  po[)ulation  of  at  least  2,5  million. 
A  in. on  I  ount\  serves  as  the  basis  for 
definiiiL;  a  Metropolitan  Division, 

Mctropii'titiin  Pnisinn  — .\  county  or 
group  of  loLinlies  within  a  Core  Based 
St.itistiral  .\rea  that  contains  a  core  wdth 
a  [io[iiil,ition  of  at  Ittast  2.5  million   .A 
Metrnpi'lit.in  Division  c:onsists  of  cme  or 
mi  fi'  111,1111  sec  oiiclar%'  cciunties  that 
iffiresent  an  emplovment  center  or 
(  enters    phis  ,id|,ii  ent  i  ounties 
assiM  Mted  with  the  mam  countv  or 
c  ounties  through  c  ommuting  ties. 

\li  trofinlitdn  Stiitistical  Area. — A 
I  life  B.ised  Statistical  .Area  associateci 
with  at  least  one  urbanized  area  that  has 
a  population  of  ,it  least  50. ()()(),  The 
M''trii[iiilitan  .St.itistic  al  .Area  comprises 
till'  (  entral  c  ount\  or  cimnties 
(  ontaining  the  c  ore,  plus  adjdc  ent 
outK  mg  I  I  unities  having  a  high  degree" 
ol  SIM  i,d  ,ind  ei  niiomic   integration  with 
the  (  entral  (  ountv  .is  measured  through 
(  ommutin'4 

Mu  roiHihtiii]  StiitistK  (il  Arfd  — .A 
(^ore  B.ised  Statistical  .Area  associated 
wit)i  ,it  le.ist  line  urban  c  luster  that  has 
,1  pii[uil.ition  ot  at  le.ist  10, ()()(),  but  less 
th,in  'ill, ()()()    riie  Micropolit.ui 
.St.itistii  ,il  .\re.i  I  omprises  the  (  entral 
count \  Ml  .  11  unties  1  ontaining  the  core. 
[)lus  ad |.ii  ent  outK  ing  (ountit>s  having  a 
high  deeree  nt  si  ii  i.il  and  ec  onomic 
inteLjrati.  Ill  with  the  I  entral  (  ountv  as 
ine,isur>'ci  thriiuuh  i  ommuting 

.\ru  /•,'ji,'i'ij.wi.'  (jt\  ami  Tnwii  .-\re(j 
iStA.'TAl  — .A  statistic  ,il  geographic 
entity  that  is  defined  using  cities  and 
towns  as  fmilding  l)loc:ks  anci  tfiat  is 
(  mil  I'ptu.dh  similar  to  the  Core  Based 
St  .;;,;,.  ,il  .\reas  in  New  Kngland  (whic:h 
are  detined  usiiil;  (  iiiinties  as  building 
blocks) 

S'evv  England  (Jt\  and  Tinvn  A^^^n 
IXECTAI  Division  — .\  cit\  or  town  or 
group  of  cities  and  towns  within  a 
NECTA  that  contains  a  cor"  with  a 
population  of  ,il  le.ist  2.5  milium   .A 
NECT.A  I)i\  isMii  I  1  insists  of  a  main  c  itv 
ortov\!i  ill, it  represents  ,111  emplovinent 


center,  plus  adjacent  cities  and  towns 
associated  with  the  main  city  or  town, 
or  with  other  cities  and  towns  that  are 
in  turn  associated  with  the  main  city  or 
town,  through  commuting  ties. 

Outlying  county. — A  county  that 
qualifies  for  inclusion  in  a  Core  Based 
.Statistical  .Area  on  the  basis  of 
commuting  ties  with  the  Core  Based 
Statistical  .Area's  central  county  or 
r:ounties. 

Outside  Corp  Based  Statistical 
Areas — Counties  that  do  not  qualify  for 
inclusion  in  a  Core  Based  Statistical 
Area 

Principal  Citv. — The  largest  city  of  a 
C'ore  Based  Statistical  Area,  plus 
additional  cities  that  meet  specified 
statistical  criteria. 

Secondary-  county. — .A  county  that 
acts  as  an  employment  center  in 
combination  with  a  main  county  or 
another  secondary  county  within  a  Core 
Based  Statistical  Area  that  has  a  core 
with  a  population  of  at  least  2.5  million. 
A  secondary  county  seryes  as  the  basis 
for  defining  a  Metropolitan  Division,  but 
onlv  when  combined  with  a  main 
countv  or  another  secondary  county. 

Urban  area. — The  generic  term  used 
hv  the  Census  Bureau  to  refer 
(oUectivelv  to  urbanized  areas  and 
urban  clusters. 

Urban  cluster. — A  statistical 
geographic  entity  to  be  defined  hv  the 
Census  Bureau  for  Census  2000. 
consisting  of  a  central  place(s)  and 
adjacent  densely  settled  territory  that 
together  c.ontain  at  least  2,500  people, 
generally  with  an  overall  population 
density  of  at  least  1.000  people  per 
scjuare  mile.  For  purposes  of  defining 
Core  Based  Statistical  Areas,  only  those 
urban  clusters  of  10.000  more 
population  dre  considered. 

I  'rbanized  area. — A  statistical 
geographic  entity  defined  by  the  Census 
Bureau.  i:onsisting  of  a  central  place(s) 
<ind  adjacent  densely  settled  territory 
that  together  contain  at  least  50.000 
people,  generally  with  an  overall 
population  density  of  dt  least  1.000 
people  per  square  mile. 

|ohn  '[ .  Spotila. 
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29  CFR 

5  80268 

1625 77438 

1910 76563 

4006 75160,  77429 

4007 75160.  77429 

4011  75164 

4022 75164,  78414 

4044 75165,  78414 

2590 82128 

Proposed  Rules: 

31  76460 

32 76460 

1910 76598 

4022 81456 

4022B 81456 

4044 81456 

30  CFR 

42 77292 

47 77292 

56 77292 

57 77292 

77 77292 

250 76933 

701  79582 

724 79582 

750 79582 

773 79582 

774 79582 

775 79582 

778 79582 

785 79582 

795 79582 

817 79582 

840 79582 

842 79582 

843 79582 

.76563    846 79582 


,78923 
.77534 
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847 79582 

874 79582 

875 79582 

903 79582 

905 79582 

910 79582 

912 79582 

920 78416 

921 79582 

922 79582 

933 79582 

937 79582 

939 79582 

941 79582 

942 79582 

947 79582 

948 80308 

Proposed  Rules: 

Ch,  II 81465 

203 78431 

256 78432 

938 76954 

948 75889 

31  CFR 

Ch  V 75629,  80749 

1 76009 

29 77500.  80752 

32  CFR 

668 81357 

706 79741 

818 81740 

Proposed  Rules: 

311 75897 

33  CFR 

100 76153,  77512,  77513 

117 76154,  76935 

165 81362,  81363,  81365 

Proposed  Rules: 

97 75201 

117 76956 

165 76195,  77839,  81471 

34  CFR 

373 77432 

606 79309 

607 79309 

608 79309 

36  CFR 

800 77698 

1194 80500 

Proposed  Rules: 

7 79024 

18 77538 

37  CFR 

1  76756,  78958,  80755 

201 77292 

253 75167 

Proposed  Rules: 

1 80809 

104 80809 


201 77330,  78434 

38  CFR 

1 76937,  81740 

21 80329 

Proposed  Rules: 

18 76460 

36 76957 

39  CFR 

20 76154,  77076,  77302 

111  75167,  75863,  77515, 

78538,  7931 1 
Proposed  Rules: 

111 75210 

266 81784,  81785 

40  CFR 

9 76708,  80755 

50 80776 

51 81366 

52 76567,  76938,  77307. 

77308,  78100,  78416,  78418, 
78961,  78974,  79314,  79743, 
79745,  79750,  79752.  80329, 
80779,  80783,  81369,  81371, 
81743 

60 75338,  76350,  76378. 

78268 

61 78268 

63 76941.  78268,  80755 

65 78268 

268 81373 

70 78102,  79314,  80785 

81 77308 

82 78977 

136 81242 

141 76708 

142 76708 

180 75168,  75174,  76169, 

76171,  78104,  79755,  79762, 
80333,  80336,  80343,  80353 

271  79769,  80790,  81381 

300 75179,  76945 

437 81242 

721 81386 

799 78746 

Proposed  Rules: 

2 80394 

7 76460 

52 75215.  76197.  76958. 

77695.  78434,  78439,  79034, 

79037,  79040,  79789,  79790. 

79791,  80397,  80814,  81786, 

81799 

55 ,. 77333 

60 79046 

63 76460,  76958,  81134 

70 79791 

81  76303,  77544,  80397 

86 76797 

94 76797 

97 80398 

261  75637,  75897,  77429 

268 75651 

271 79794 


300 75215.  76965 

420 81964 

799 81658 

1048 76797 

1051 76797 

1602 81810 

41  CFR 

Proposed  Rules: 

101-6 76460 

101-8 76460 

102-117 81405 

42  CFR 

Proposed  Rules: 

36 75906 

412 81813 

413 81813 

422 81813 

1001 78124 

43  CFR 

6300 78358 

8560 78358 

Proposed  Rules: 

17 76460 

3000 78440 

3100 78440 

3110 78440 

3120 78440 

3130 78440 

3150 78440 

3195 79325 

3196 79325 

3200 78440 

3220 78440 

3240 78440 

3400 78440 

3470 78440 

3500 78440 

3510 78440 

3520 78440 

3530 78440 

3540 78440 

3550 78440 

2560 78440 

3570 78440 

3580 78440 

3590 78440 

3600 ; 78440 

3610 78440 

3800 78440 

3800 78440 

3830 78440 

3850 78440 

3870 78440 

44  CFR 

64 75632  78109 

67 80362,  80364 

Proposed  Rules: 

7 76460 

67 75908 

45  CFR 

270 75633 


276  .,,. 75633 

302  82176 

303  82154 

304  82176 

305  82176 

308 77742 

1801 81405 

2525     77820 

Proposed  Rules: 

605  76460 

611  76460 

617  76460 

1110  76460 

1151 76460 

1156 76460 

1170 76460 

1203 76460 

1232 76460 

46  CFR 

67 76572 

207  77521 

501  81748 

502  81748 

47  CFR 

Ch  1 80367 

1 78989  79773 

20   78990 

36   78990  81759 

54  78990  81759 

73  76947,  76948  77318 
79317,  79318  79773  80367 

80790 

74   79773 

76   76948 

80   77821 

95         77821 

Proposed  Rules: 

0 77545  81816 

1  77545  78455  81474 

81816 
13 81475 

20   81475 

21   78455 

22   81475 

24   81475 

26  81475 

27  81475 

43  75656  79795 

54 79047 

61  77545  78455  81816 

63  79795 

69  77545  81816 

73  75221  75222,  762096 
76207  77338  78455  79048 

79049,  79327,  81816 

74   78455 

76 78455 

80 76966,  81475 

87 81475 

90 81475 

95 81475 

97 81475 

101   81475 


IV 
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48CFR 

Ch.  1 80266 

9 80256 

14   80256 

15   80256 

31   80256 

52   80256 

212  77827 

215  77829 

217  77831 

219   77831 

225  77827  77832 

236  77831 

242  77832 

250  77835 

252  77827  77832 

Ch  9 80994 

1501  80791 

1502  80791 


1504  75863 

1546   79781 

1552  "5863  79781 
Proposed  Rules: 

8  79702 

5*     79702 

'  842  76600 

1852  76600 

49  CFR 

40    79462 

195   75378  80530 

199   81409 

2'9   79318 

385   78422 

386   78422 

573   81409 

578   81414 

61 1 76864 


1002         76174,  77319 
Proposed  Rules: 

21 76460 

27  76460 

107   76890 

195   76968 

392   79050 

393   79050 

567   75222 

571     75222.  77339.  78461 

574  75222 

575   75222 

50  CFR 

17 81182  81419 

20 76886 

229   80368 

230   75186 

300   75866 


600 77450 

635 75867,  77523 

648     76577.  76578.  77450, 

77470.  78993.  81861 

660 81766 

679 76175.  76578.  77836. 

78110.  78119.  80381 
Proposed  Rules: 
17      76207.  77178.  79192. 

80409.  80698,  82086 

216 75230.  77546.  80815 

224 79328 

600 75911.  75912 

622 80826 

635 76601.  80410 

648 75232.  75912 

660 80411.  80827 

679 78126.  78131 

697 75916 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  27, 
2000 

AGRICULTURE 
DEPARTME^^' 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  from  contagious 
equine  mentis  (CEM)- 
affected  countries — 
Florida;  horses 
importation;  published 
12-27-00 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Automatic  residential  garage 
door  operators;  safety 
standard;  published  11-27- 
00 

DEFENSE  DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Educational  assistance 
programs;  new  criteria 
for  approving  courses; 
published  12-27-00 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Non-rural  carriers;  new 
high-cost  support 
mechanism;  line  count 
input  values  update; 
published  12-27-00 

FEDERAL  MARITIME 
COMMISSION 

Organization,  functions,  and 
authority  delegations: 
Shipping  Act  of  1998; 
published  12-27-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Child  support  enforcement 
programs: 

Incentative  payments  and 
audit  penalties;  published 
12-27-00 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Pollution: 


I 


Non-petroleum  oils,  marine 
transportation-related 
facilities  handling; 
response  plans;  published 
6-30-00     ■ 
Vocational  rehabilitation  and 
education: 

Veterans  education — 
Educational  assistance 
programs;  new  criteria 
for  approving  courses; 
published  12-27-00 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Lockheed;  published  11-22- 

00 
McDonnell  Douglas; 

published  11-22-00 
Saab;  published  11-22-00 
Airworthiness  standards: 
Special  conditions — 
Pratt  &  Whitney  Canada, 
Inc.,  Model  PT6T-9 
turiaoshaft  engine; 
published  12-27-00 
Flight  data  recorder 
specifications;  published  12- 
27-00 
VOR  Federal  airways 
Correction;  published  12-27- 
00 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Educational  assistance 
programs;  new  criteria 
for  approving  courses; 
published  12-27-00 

COMMENTS  DUE  NEXT 
WEEK 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marlceting 

Service 

Tomatoes  grown  in — 
Florida;  comments  due  by 
1-5-01;  published  11-6-00 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 


Rinderpest  and  foot-and- 
mouth  disease — 
KwaZulu-Natal,  South 
Africa;  comments  due 
by  1-2-01:  published 
11-2-00 
Piant-related  quarantine, 
domestic: 
Fire  ant.  imported; 
comments  due  by  1-5-01; 
published  11-6-00 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Off-farm  migrant  farmworker 
projects;  operating 
assistance;  comments  due 
by  1-2-01;  published  11-2- 
00 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Paciters 

and  Stoclcyards 

Administration 

Grain  inspection: 
Commodities  and  nee:  fees 
increase:  comments  due 
by  1-2-01:  published  11-3- 
00 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Off-farm  migrant  farmworker 
projects:  operating 
assistance:  comments  due 
by  1-2-01;  published  11-2- 
00 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 
Off-farm  migrant  farmworker 
projects;  operating 
assistance:  comments  due 
by  1-2-01:  published  11-2- 
00 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Off-farm  migrant  farmworker 
projects:  operating 
assistance;  comments  due 
by  1-2-01:  published  11-2- 
00 

AGRICULTURE 
DEPARTMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  ongin. 
handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01:  published  12-6- 
00 
COMMERCE  DEPARTMENT 
Nondiscnmination  on  basis  of 
race,  color,  national  ongin, 


handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01:  published  12-6- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 
Critical  habitat 
designations- 
Lower  Columbia  River 
coho  salmon:  comments 
due  by  1-2-01; 
published  11-3-00 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  1-4- 
01:  published  12-5-00 
Atlantic  sea  scallop, 
comments  due  by  1-2- 
01;  published  12-1-00 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  1-."=- 
01;  published  11-21-00 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Practice  and  procedure 
Conduct  standards  for 
outside  attorneys 
practicing  before 
Commission;  comments 
due  by  1-5-01;  published 
1 1  -6-00 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Nondiscnmination  on  basis  o' 
race,  color.  r-,ational  origin 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 

DEFENSE  DEPARTMENT 

Acquisition  regulations 

Electronic  signatures 
comments  due  by  1-2-01 
published  11-1-00 

EDUCATION  DEPARTMENT 

Grants; 
Direct  grant  programs  and 
disability  and  rehabilitation 
research  projects  and 
centers  program, 
comments  due  by  1-2-01 
published  11-3-00 

ENERGY  DEPARTMENT 

Acquisition  regulations 
Greening  the  Government 
Through  Waste 
Prevention.  Recycling,  and 


VI 
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Federal  Acquisition 
comments  due  Dy  1-2-01 
published  11-30-00 
Nondiscrimnation  on  basis  ot 
race    color    national  origin, 
handicap   and  age  m 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01    published  12-6- 
00 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure 
Oft-the-record 
communications 
comments  due  by  1-2-01, 
published  11-30-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs    approval  and 
promulgation   State  plans 
for  designated  facilities  and 
pollutants 

New  York,  comments  due 
Uy  1-5-01    published  i2-6- 
00 
Air  qualify  .mplementation 
plans    approval  and 
promulgation    various 
States 

New  Jersey    comments  due 
by  1-2-01    published  11- 
30-00 
New  Jersey    correction 
comments  due  by  1-2-01. 
published  12-12-00 
Nondiscrimination  on  basis  of 
race    color    national  origin 
handicap    and  age  -n 
federally  assisted  programs 
or  activities    comments  due 
by  1-5-01    published  i2-6 
00 
Toxic  Substances 
Significant  new  uses — 
Perfluorooctyi  sulfonates, 
comments  due  by  1-1- 
01    published  11-21-00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  senvices 
Commercial  mobile  radio 
services- 
Automatic  and  manual 
roaming  service 
provisions    comments 
due  by  i-5-Oi 
published  '1-21-00 
Radio  stafions   table  of 
assignments 
Texas  and  Louisiana 
comments  due  by   1-2-01 
published  12-1-00 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Nondiscrimination  on  oasis  of 
race,  color    national  origin 
handicap    and  age  m 
federally  assisted  programs 


or  activities    comments  due 
by  1-5-01    published  12-6- 
00 
GENERAL  SERVICES 
ADMINISTRATION 
Acquisition  regulations 
Electronic  signatures 
comments  due  by  1-2-01 
published  11-1-00 
Nondiscnmination  on  basis  ot 
race    color    national  origin 
handicap    and  age  m 
federally  assisted  programs 
or  activities    comments  due 
bv  1-5-01    published  12-6- 
00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicaid 
Federal  financial 
participation  limits 
comments  due  by  1-2-01 
published  1 0-31  00 
Medicare 
Carrier  determinations  that 
supplier  fails  to  meet 
requirements  tor  Medicare 
billing  privileges    appeals, 
comments  due  by  1-4-01, 
published  9-6-00 
Inpatient  rehabilitation 
facilities   prospective 
payment  system 
comments  due  by  i  2-01, 
published  1 1-3-00 
Physician  fee  schedule 
(2001   CYi    payment 
policies   comments  due 
by  1-2-01    published  11-1- 
00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Medical  care  and 
examinations 
Indian  health— 
Joint  Tribal  and  Federal 
Self-Governance 
Negotiated  Rulemaking 
Committee    intent  to 
establish,  comments 
due  by  1-4-01 
published  12-5-00 

INTERIOR  DEPARTMENT 

Nondiscrimination  on  basis  ot 
race    color    national  origin 
handicap    and  age  m 
federally  assisted  programs 
or  activities    comments  due 
by  1-5-01    published  12-6 
00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

West  Virginia    comments 
due  by   i  4-01    published 
12-500 


JUSTICE  DEPARTMENT 

Nondiscrimination  on  basis  of 
race    color   national  origin, 
handicap   and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01    published  12-6- 
00 

Pnvacy  Act.  implementation, 
comments  due  by  1-2-01; 
published  12-1-00 

LABOR  DEPARTMENT 

Nondiscnmination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01.  published  12-6- 
00 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Acquisition  regulations: 
Electronics  signatures: 
comments  due  by  1-2-01; 
published  11-1-00 

Nondiscnmination  on  basis  of 
race   color,  national  origin, 
handicap,  and  age  m 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01:  published  12-6- 
00 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 

Nondiscnmination  on  basis  of 
race,  color   national  ongin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities 

Institute  of  Museum  and 
Library  Services, 
comments  due  by  1-5-01. 
published  12-6-00 
National  Endowment  tor  the 
Arts,  comments  due  by  1- 
5-01    published  12-6-00 
National  Endowment  for  the 
Humanities,  comments 
due  by  1-5-01.  published 
12-6-00 
NATIONAL  SCIENCE 
FOUNDATION 

Nondiscnmination  on  basis  of 
race,  color   national  origin 
handicap   and  age  in 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01    published  12-6- 
00 
NUCLEAR  REGULATORY 
COMMISSION 

Nondiscnmination  on  basis  of 
race    color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01,  published  12-6- 
00 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste 


independent  storage: 
licensing  requirements: 
Approved  spent  fuel  storage 
casks,  list:  comments  due 
by  1-4-01:  published  12-5- 
00 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Sfiipping  label  requirements, 
comments  due  by  1-2-01, 
published  12-1-00 

International  Mail  Manual: 
Global  Express  Guaranteed 
services:  postal  rate 
changes;  comments  due 
by  1-6-01:  published  12- 
11-00 

SMALL  BUSINESS 

ADMINISTRATION 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01.  published  12-6- 
00 

STATE  DEPARTMENT 

Nondiscnmination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 

TENNESSEE  VALLEY 

AUTHORITY 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Flonda;  comments  due  by 
12-31-00;  published  12-8- 
00 

TRANSPORTATION 

DEPARTMENT 

Disadvantaged  business 
enterphses  participation  in 
DOT  financial  assistance 
programs;  threshold 
requirements  and  other 
technical  revisions; 
comments  due  by  1-2-01; 
published  11-15-00 

Nondiscnmination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01:  published  12-6- 
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Federal  Aviation 

Administration 

Airworthiness  directives 
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Airt)us;  comments  due  by  1- 

4-01;  published  12-5-00 
Boeing;  comments  due  by 

1-2-01;  published  11-15- 

00 
Bombardier;  comments  due 

by  1-3-01;  published  12-4- 

00 
British  Aerospace; 

comments  due  by  1-4-01; 

published  12-5-00 
Noise  certification  standards: 
Helicopters;  comments  due 

by  1-3-01;  published  10-5- 

00 
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TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

National  banks  and  District  of 
Columbia  banks;  fees 
assessment;  comments  due 
by  1-2-01;  published  12-1- 
00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes; 
Defined  contribution 
retirement  plans; 


nondiscrimination 
requirements;  comments 
due  by  1-5-01;  published 
10-6-00 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Application  processing; 

comments  due  by  1-2-01; 

published  11-2-00 
Federal  savings  association 
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published  11-2-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits; 
Veterans'  medical  care  or 
services;  reasonable 
charges;  comments  due 
by  1-2-01;  published  11-2- 
00 
Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 
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The  text  of  laws  is  not 
published  in  the  Federal 
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U.S.  Government  Printing 
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H.R.  4942/P.L.  106-553 

Making  appropnations  for  the 
government  of  the  District  of 
Columbia  and  other  activities 
chargeable  in  whole  or  in  part 
against  the  revenues  of  said 
District  for  the  fiscal  year 
ending  September  30.  2001. 
and  for  other  purposes.  (Dec 
21.  2000;  114  Stat.  2762) 

H.R.  4577/P.L.  106-554 

Consolidated  Appropriations 
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Enhancement  Act  of  1988  to 
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S.  3045/P.L.  106-561 

Paul  Coverdell  National 
Forensic  Sciences 
Improvement  Act  of  2000 
(Dec.  21.  2000:  114  Stat. 
2787) 
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National  Missile  Defense  Deployment;  correc;tion.  824h() 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance; 

Baxter  Healthcare  Corp.  et  al..  82391-82392 

Dearborn  Brass.  21st  Centur\'  Companies.  Inc.  82392 

Guess?.  Inc..  82392-82393 

Johnson  &  Johnson  Medical.  Inc.  82393 

Paris  Accessories.  Inc..  82393 

Rugged  Sportswear.  82393 

STAEG  Hamatech.  Inc..  82393-82394 

Staples  Business  Advantage.  Staples.  Inc.  82394 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  82394-8239.T 
NAFTA  transitional  adjustment  assistance: 

Johnson  &  Johnson  Medical.  Inc.  82395   - 
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Riii;i;td  Sportswear,  82395 

Samsonite  Corp..  82395-82396 

Stanley  Door  Systems.  Stanley  Works  Co.,  et  al..  82396- 

82400 
Staples  Business  Advantage.  Staples.  Inc..  82400 
United  States  Leather.  Lackawanna  Leather.  82400 


Energy  Department 

>ff>  FV'dtTdl  Lntre'v  Regulatory  Commission 

NOTICES 

Agency  information  collection  actiyities: 

Submission  for  DMB  review:  comment  request.  82328- 

82329 


Environmental  Protection  Agency 

RULES 

.\ir  nudlit\  impl 'm-ntation  plans:  approval  and 
promulyatinn.  xdrinus  States: 
Missouri.  8JJ8")-H2JHrt 
Pfsticides:  tolerances  in  food,  animal  feeds,  and  raw 
di^rie  ultural  commodities: 
(■.vprodinil.  82288-82291 
Desmediphdni.  H'Jjm -82293 
NOTICES 
Pesticide,  food,  dnd  feed  additive  petitions: 

Interregiondl  Resedrch  Project  (No.  4)  et  al..  H2  !4')-82 :fT2 
Pesticide  registration,  cancellation,  etc.: 

kdnoria  Chemicals  &  Industries  Ltd.,  82346-82  M'l 
Pestif  ides:  experimental  use  permits,  etc.; 

Monsanto  Co..  82352-82353 
Reports  diiii  guidance  dnc  unients;  availability,  etc.: 
.\t;encv  publu  in\f)l\t'ment  poli(  \-;  review:  comment 

request.  82335-82345 
Pesticide  registrants — 

Antimicrobial  pesticides:  treated  articles  exemptinn: 
applicdbilitv.  82345-82346 
Superfund  program 

Prospective  purchaser  dgre^■me^ts — 

Old  Roosevelt  P'ield  Contaminated  tiroundvvater  Area 
Sit^>.  \Y,  828~~-82878 


Federal  Communications  Commission 

RULES 

Conmion  carrier  ser\ices: 

('iinunercial  mobile  radio  services — 

Win-lf'ss  services:  TTY  compatibility  with  enhanced 
Mil  emergency  dialing.  82293-82295 
Radio  stations:  table  of  assignments: 
.•\rizond.  82295 
Oklahoma.  82296 
PROPOSED  RULES 
Radii)  .iiid  teK'\-ision  broadcasting; 

Radio  markets,  defining  and  counting:  compliance  with 
multiple  ownership  rules.  82305-82310 
KadiD  stations:  table  of  assignments: 

(.dlifiirnid.  82310 
NOTICES 
.\gencv  information  collection  activities: 

Siihniissiim  for  COMB  review:  comment  request.  82353- 
82  354 

Federal  Emergency  Management  Agency 

NOTICES 

i'looil  insurance  program: 

Insured  structures,  pilot  inspection  procedure — 
[•lorida    82355 

Federal  Energy  Regulatory  Commission 

NOTICES 

luuironmeiital  statements:  d\dilabilitv.  etc.: 

North  Fork  Hydroelectric  Project  etal.,  82331-82332 
Hydroelectric  applications,  82332-82334 
Applications,  hean^^s.  determinations,  etc.: 
ANR  Pipeline  Co. ."82329 

( j)lumbia  Gas  Transmission  Corp..  82329-82330 
Kern  River  Gas  Transmission  Co..  82330 
Northern  Natural  Gas  Co  .  82330-82331 
Williams  Gas  Pipelines  Central.  Inc..  82331 

Federal  Highway  Administration 

PROPOSED  RULES 

Right-of-vvav  and  environment: 

Highway  traffic  and  c;onstruction  noise  abatement, 
82301-82303 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus.  82259-82263 
Airworthiness  standards: 

Special  conditions — 

Cessna  .Model  560.  CitatMO  V  series  airplanes.  82257- 
82259   • 
Class  E  airspace.  82264-82266 
Colored  Federal  airwavs.  82263-82264 
Standard  instrumf^nt  approach  procedures.  82266-82269 
PROPOSED  RULES 
Class  E  airspace.  82  300-82  301 
NOTICES 
Advisory  circulars;  availability,  etc: 

Amateur-built  aircraft:  certification  and  operation    8245? 
Agency  information  collection  ac:tivitit's 

Proposed  collection:  comment  request.  8245.1-82454 
Meetings; 

.Aviation  Rulemaking  Advisor}'  Committee,  82454-82455 

RTCA.  Inc  ,  82455-82456 
Passenger  facility  charges:  applications,  etc.: 

Pitt-GreenviUe  Airport.  .\C.  82456 


Federal  Maritime  Commission 

NOTICES 

.-\greements  filed,  etc..  82355-82356 
Ocean  transportation  interm.ediarv  licenses: 
PVB  Shipping  USA  Inc.  et  al.  82356 

Federal  Reserve  System 

NOTICES 

.'\gency  information  collection  activities: 

Pnjposed  collection:  comment  request,  82356-82359 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  82359-82360 

Federal  Reserl'e  Bank  services: 

Private  sector  adjustment  factor,  82360-82366 

Meetings:  Sunshine  Act,  82366 

Federal  Trade  Commission 

RULES 

:  ur  Products  Labeling  Act:  implementation,  82269-82270 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 

82366-82372 
Prohibited  trade  practices: 
(Computer  Sciences  Corp.  et  al..  82372-82374 
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Glaxo  Wellcome  plc  et  al.,  82374-82378 

Philip  Morris  Companies,  Inc.,  et  al.,  82378-82380 

Valspar  Corp.,  82380-82381 

FinsfKlal  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Interest  rates: 
Renegotiation  Board  and  prompt  payment  rates,  82456- 
82457 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Gunnison  sage  grouse;  designation  as  candidate  species. 
82310-82312 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 

Summer  food  service  program — 
Legislative  reforms  implementation,  82246-82251 

Foreign  Agricultural  Service 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Emerging  Markets  Program.  82317-82319 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California 
Atlantic  Richfield  Products  Co.  (ARCO);  oil  refiners- 
complex,  82320-82321 
Texas 
Caterpillar  Inc.;  construction  equipment  m.anufacturing 

facility,  82321 
Phillips  Petroleum  Co.;  oil  refinery  complex.  82322 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Caribbean  National  Forest,  PR.  82320 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
High-technoiogv  workers;  signing  and  retention,  82875- 
82876 

Geological  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Montgomery  Watson  Laboratories  et  al.,  82385-82386 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

RULES 

Privacy  Act:  implementation 

Individually  identifiable  health  information;  privacy 
standards,  82461-82829 
NOTICES 
Organization,  functions,  and  authority  delegations: 

Civil  Rights  Office,  Director,  8238l" 


Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 

AIDS  Advisory-  Committee,  82382 

immigration  and  Naturalization  Service 

RULES 

Immigration: 
Aliens — 

Parole  authority:  clarification,  82254-82256 
Temporary-  protected  status:  employment  authorization 
fee  requirements,  etc.,  82256-82257 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request.  82457-82459 

International  Trade  Administration 

NOTICES 

Antidumping: 

Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
lapan,  82323-82324 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  82322-82323 
North  American  Free  Trade  Agreement  (NAFTA): 
binational  panel  reviews: 
Corrosion-resistant  carbon  steel  flat  products  from — 
Canada,  82324-82325 
Mexico,  82325 
Gray  portland  cement  and  clinker  from^ 
Mexico,  82325-82326 

Justice  Department 

See  Immigration  and  Naturalization  Service 

NOTICES 

Pollution  control:  consent  judgments: 
American  Home  Products.  Corp..  et 
Champion  Chemical  Co..  Inc..  et  al 
Columbus  McKinnon  Corp..  82390 
Hexagon  Laboratories  of  New  York.  Inc.,  et  al..  82390 
Petroleum  Specialties.  Inc..  et  al..  82390-82391 
Puerto  Rico  Aqueduct  and  Sewer  Authority.  82391 

Labor  Department 

See  Employment  and  Training  Administration 
See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Idaho.  82386 
Environmental  statements:  availability,  etc.: 

Red  Rock  Canyon  National  Conservation  .\rea,  N\', 
82386-82387 
Meetings: 

Resource  Advisory  Councils — 
Southeast  Oregon,  82387 
Public  land  orders: 

Colorado,  82387-82388 

Washington,  82388 


al.  82389 
82389-82390 


ITiulnoal    DiwnaTtnx  /  \7>->1       RR       NTn       OCD  /  XViht-o,-)  ot 


r». 


^V,.r.T.    oo     onnn  /  r^„«*„^*. 


VI 


Federal  Register  '  Vol    65,  No.  250 /Thursday,  December  28,  2000 / Contents 


Realty  actions;  sales,  leases,  etc: 
Nevada:  correction.  82388 

Legal  Services  Corporation 

NOTICES 

Reports  and  ijuidance  documents;  availahditv,  etc 
State  Planning  and  Performanc  e  Measures  IPrograni 
Letter  2000-7).  82401-82404 

Mine  Safety  and  Health  Administration 

NOTICES 

Mining  products;  testing,  evaluation,  and  approval.  u-.er  ttje 
adiustments.  82400-82401 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations; 

Miscellaneous  amendment^.  8229ti-H22M8 
PROPOSED  RULES 
Federal  Acquisition  Regulation  (F.\R|; 

High-technologv  workers;  signing  and  retentiim    82875- 
82876 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings; 

Humanities  Panel.  82404 


Reactor  Safeguards  Advisory  Committee,  82408-82410 

Reactor  Safeguards  Advisory  Committee  et  al.,  82408- 
82409 
Meetings;  Sunshine  Act.  82410-82411 
Applications,  bearings,  determinations,  etc.: 

Carolina  Power  &  Light  Co..  82404-82405 

.Nuclear  Management  Co.,  LLC,  82405 

PSEG  Nuclear  LLC  et  al..  82406-82407 

Personnel  Management  Office 

RULES 

Employment: 

Suitabilitv  for  employment  in  competitive  sen'ice 
positions  and  Senior  Executive  Service  career 
appointments;  determinations  and  procedures, 
82239-82246 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection:  comment  request,  82411-82413 
Meetings; 

Federal  Prevailing  Rate  Advisory  Committee,  82413 

Postal  Service 

RULES 

International  Mail  Manual: 
Global  Express  Guaranteed  services:  postal  rate  changes 
Correction,  82278-82285 


National  institute  of  Standards  and  Technology 

NOTICES 

Meetings: 

Manufacturing  Extension  Partnership  NatiDiial  .\d\isor\' 
Board.  82326 

National  Institutes  of  Health 

NOTICES 

Agencv  information  collection  activities 

Proposed  collection;  comment  request    82382-82.183 
Inventions.  Government-owned,  a'.  ailal)iiit\  for  lu  ensing, 

82383-82384 
Meetings; 

National  Heart,  Lung,  and  Blood  Institute.  82384 
National  Institute  of  Diabetes  and  Digestue  and  kidne\ 

Diseases.  82385 
National  Institute  of  Neurological  Disorders  dnd  .Stmke. 
82384-82385 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fisherv  c  rinser\'atinn  and  management 

.-Maska;  fisheries  of  Exclusive  Econonui   Zime — 

Pacific  cod;  commercial  fishing  within  Steller  sea  lions 
critical  habitat;  closure  removt'd.  K2298-H224M 

National  Park  Service 

NOTICES 

Meetings; 

National  ('apital  Memorial  Commission,  82388-82389 

Navy  Department 

NOTICES 

Meetings: 

Chief  of  Naval  Operations  Executive  Panel.  82328 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Nuclear  Waste  Advisorv  Committee.  82407-82408 


Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

.S'«'  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulator\'  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  82413-82426 
International  Securities  Exchange  LLC.  82426-82428 
National  Association  of  Securities  Dealers,  Inc.; 

correction,  82460,  82428 
New  York  Stock  Exchange.  Inc..  82428-82430 
Options  Clearing  Corp..  82430-82432 
Philadelphia  Stock  Exchange.  Inc..  82432-82441 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  82441 
Disaster  loan  areas; 

Alabama.  82441 

Arizona.  82441-82442 

Social  Security  Administration 

PROPOSED  RULES 

Ticket  to  Work  and  Self-Sufficiency  Program; 

implementation.  82843-82874' 
NOTICES 
Agencv  information  collection  activities: 

Proposed  collection  and  submission  for  OMB  review; 
comment  request.  82442-82443 

State  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Russian-U.S.  Young  Leadership  Fellows  for  Public 
Service  Program,  82443-82445 
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Technology  Administration 

NOTICES 

Agency  information  collection  activities: 
•  Proposed  collection;  comment  request,  82326-82327 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services.  82461-82829 

Part  III 

Department  of  Agriculture,  Agricultural  Marketing  Service 
82831-82842 

Part  IV 

Social  Security  Administration.  82843-82874 

Part  V 

Department  of  Defense.  General  Ser\ices  Administration. 
National  Aeronautics  and  Space  Administration, 
82875-82876 

Part  VI 

Environmental  Protection  Aeencv.  82877-82878 


Uniformed  Services  University  of  the  Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act,  82328 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  Register 

Vol,  6,=>,  No,   250 

T!uirsiid\  ,   DecembtT  28.   2000 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  731 


RIN  3206-AC19 


Suitability 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 


summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
changes  to  the  rule  on  personnel 
suitability  which  OPM  previously 
issued  as  a  proposed  rule  for  comments. 
OPM  received  and  considered  public 
comments.  This  rule  addresses  the 
significant  concerns  expressed  and 
incorporates  some  of  the  suggestions 
received. 

DATES:  January  29,  2001. 

FOR  further  information  CONTACT: 

Thomas  DelPozzo,  (724)  794-5612. 
SUPPLEMENTARY  INFORMATION:  OPM 
promulgated  the  proposed  final 
suitability  regulations  with  a  request  for 
comments  in  Federal  Register,  Vol.  64, 
No.  18,  p.  4336.  Comments  were 
received  from  13  sources,  including 
Federal  agencies,  individuals,  and  a 
labor  organization.  The  following 
summarizes  the  principal  comments 
and  suggestions  received  and  actions 
that  were  taken. 

Part  731 

Non-Specific  General  Comments 

An  agency  commenter  suggested  that 
OPM  cross-reference  5  CFR  339.201, 
which  authorizes  OPM  to  disqualify  an 
applicant  based  on  mental  or  physical 
unfitness.  We  conclude  that  a  revision 
to  Part  731  in  the  manner  suggested  is 
unnecessary.  We  will  cross-reference 
Part  339  and  include  some  clarification 
of  this  issue  in  oiu-  supplemental 
guidance. 


An  agency  suggested  that  OPM 
establish  a  time  limit  for  investigation 
and/or  adjudication  of  suitability  cases 
to  ensure  completion  a  minimum  of  90- 
120  days  before  expiration  of  the 
probationary  period. 

Certain  time  frames  to  ensure  timelv 
processing  are  already  in  the  regulations 
(for  example,  section  731.106  provides 
that  investigations  should  be  initiated 
before  appointment  or,  at  most,  within 
14  calendar  days  of  placement  in  the 
position).  The  variances  that  are  a 
natural  part  of  investigation  and 
adjudication  make  it  difficult  to  require 
specific  time  limits.  Agencies  can 
manage  adjudicative  time  frames  in  a 
number  of  ways,  such  as  by  dealing 
with  applicant  suitability  issues  prior  to 
appointment;  by  investigating  prior  to 
appointment;  by  submitting  required 
case  papers  for  investigation,  completed 
properly,  within  required  time  frames: 
by  requesting  the  appropriate 
investigation  service  timeliness  levels  to 
ensure  completion  of  the  investigation 
in  time  to  take  the  adjudicative  action 
before  the  end  of  the  probationary 
period;  and  by  processing  adjudicative 
actions  more  efficiently. 

Section  731.101     Purpose 

A  commenter  recommended  that  the 
definition  of  "material,  intentional  false 
statement"  be  altered  to  define  the  term 
"material"  rather  than  the  term 
"material,  intentional  false  statement" 
since  the  proposed  definition  did  not 
include  definitions  for  "intentional" 
and  "false."  We  agreed  to  the  suggested 
wording  with  a  slight  modification. 

One  commenter  suggested  that  the 
proposed  definition  of  "material, 
intentional  false  statement"  is 
excessively  broad  and  vague  in  that 
virtually  any  statement  would  meet  this 
definition.  The  commenter  suggested 
that  it  was  objectionable  for  OPM  to 
state  that  reliance  on  a  false  statement 
is  irrelevant  to  the  test  of  materiality. 

OPM  disagrees.  Virtually  the  same 
definition  of  materiality  has  been 
enunciated  by  the  Supreme  Court  in 
other  contexts.  See  e.g..  United  States  v. 
Gaudin.  515  U.S.  506  (1995).  Clearly, 
the  Supreme  Court  did  not  create  and 
apply  a  test  for  materiality  that  was 
unlawfully  vague.  Further,  it  is  entirely 
appropriate  that  actions  be  taken  against 
falsifiers  whether  or  not  they  succeed  in 
their  attempts  to  deceive.  OPM's 
suitability  program  seeks  to  deter 
applicants  from  falsifying  statements  to 


gain  an  ad\antage  in  the  appointment 
process,  as  well  as  to  detect  applicants 
who  falsify-. 

Section  731  102     Implpmentution 

Two  commenters  suggested  agencies 
be  afforded  up  to  one  vear  to  implement 
an  adjudication  program  to  re-assess 
position  designation,  develop  internal 
operating  procedures,  and  undergo 
comprehensive  training.  We  agreed  t<j 
give  agencies  up  to  one  year  to  modify 
their  existing  suitability  adjudication 
program  to  accommodate  the  increased 
delegation  of  applicant  suitability 
authority.  Thus,  although  agencies  must 
implement  the  new  regulations  now. 
OPM  will  continue  to  accept  applicant 
suitability  referrals,  under  our  current 
procedures,  for  up  to  a  vear  from  the 
effective  date  of  the  new  regulations 
Additionally.  OPM  will  provide 
supplemental  guidance  and  suitabilitv 
training  to  assist  agencies. 

Section  731.103     Delegation  to 
Agencies 

An  agency  asked  whether  agencies  to 
which  OPM  previouslv  had  delegated 
authority  will  now  be  required  to  refer 
any  cases  involving  falsification  to  OPM 
for  adjudication.  If  so.  the  agency 
commented  that  this  would  be  an 
additional  burden. 

OPM's  policy  concerning  material 
falsification  cases  has  not  changed   In 
supplemental  guidance  issued  in  1991 
with  our  current  regulations.  OPM 
policy  stated.  "OPM  is  responsible  for 
adjudicating  all  cases  (applicants, 
eligibles.  appointees,  and  employees) 
involving  material,  intentional  false 
statement,  deception,  or  fraud  in 
examination  or  appointment.  ' 
Additionally,  as  stated  in  a  1995  Federdl 
Investigations  Notice  (FIN  95-1).  "All 
agencies,  including  those  with  delegated 
suitability  adjudication  authority, 
should  refer  any  competitive  service 
applicant  situation  where  there  is 
evidence  of  intentional  false  statement 
or  deception  or  fraud  in  examination  or 
appointment  process,  to  the  same  office 
(OPM.  Federal  Investigations  Processing 
Center,  Suitability  Adjudications 
Branch)," 

In  employee  cases  (a  person  who  has 
completed  the  first  year  of  a  subject  to 
investigation  appointment),  this  policy 
applies  onlv  to  iraud  in  the  examination 
or  appointment  process  for  a  "subject  to 
investigation"  appointment.  Our  basis 
for  maintaining  adjudicati\-e  control  in 
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these  cases  is  basically  two-fold:  (1)  A 
violation  of  the  merit  system  has 
occurred  that  affects  the  integritv  of  the 
competitive  appointment  process,  and 
(2)  OPM's  action  can  include  debarment 
for  up  to  three  years. 

A  commenter  objected  to  any  use  of 
confidential  sources.  The  comment 
suggests  that  the  proposed  regulation 
would  permit  the  unlimited  use  of 
corroborated  confidential  sources  The 
comment  suggests  that  reliance  on 
information  provided  by  confidential 
sources  would  be  contrary'  to  due 
process  principles. 

The  comment  mischaracterized  the 
intent  and  effect  of  the  proposed 
regulations.  Section  731.203(e)  (now  in 
731.302(a)  and  731.402]  specifically 
provided  that  before  a  final  suitability 
action  is  taken,  an  agency  or  0PM  must 
provide  for  review,  upon  request,  all 
materials  relied  upon  in  taking  the 
action  Under  the  regulations,  the 
deciding  official,  in  taking  his  or  her 
action,  must  consider  all  information 
made  available  to  him  or  her  except 
information  furnished  by  confidential 
sources  themselves.  This  satisfies  all 
due  process  concerns.  Any  improperlv- 
considered  information  will  be  sub)e<  t 
to  the  statufor\'  harmful  error  rule  in  any 
appeal  challenging  the  action. 

Of  course,  the  deciding  official  may 
relv  on  any  information,  including 
similar  or  identical  information,  from 
anv  other  source.  This  includes  (a)  nun- 
confidential  sources  that  are  located 
through  information  provided  by 
confidential  sources  or  (b)  information 
from  a  non-confidential  source  that 
corroborates  information  initially 
provided  bv  a  confidential  source,  as 
long  as  the  material  relied  upon  is  made 
available  under  section  available. 

Upon  reflection,  we  recognize  that  the 
reference  in  the  last  sentence  of  the 
regulation,  which  uses  the  phrase  "such 
infoimation."  is  ambiguous  and 
confusing  Inasmuch  as  this  sentence 
was  intended  to  summarize  the  entire 
regulation,  we  believe  it  to  be 
redundant,  and  we  are  deleting  it  to 
eliminate  any  ambiguitv. 

A  commenter  believes  delegation  will 
have  a  workload  impact  on  agencies, 
and  supplemental  guidance  and  training 
from  0PM  will  be  required  Although 
there  will  be  an  impact  on  agencies,  we 
do  not  believe  the  impact  will  be  that 
significant,  since  0PM  will  continue  to 
adjudicate  material,  intentional 
falsification  cases,  and  cases  where  a 
general  e.xtended  debarment  is 
warranted.  The  major  agency  impact 
occurs  in  the  suitability  e.xamining 
process,  i.e..  reviewing  application 
material  and  deciding  the  appropriate 
action  to  take.  The  actions  must 


commonly  taken  would  be  to  favorably 
adjudicate  the  applicant's  suitability,  or 
refer  to  OPM  for  adjudication  if 
warranted.  OPM  will  also  issue 
supplemental  guidance,  offer 
adjudicative  products,  provide 
assistance  through  training,  and  allow 
agencies  up  to  a  year  to  train  personnel 
and  develop  processes  to  handle  their 
new  applicant  suitability 
responsibilities. 

An  agency  asked  what  skill  level 
would  be  required  for  agency  personnel 
assigned  to  adjudication  responsibilities 
and  whether  the  CS-IBOO  series  was 
appropriate,  as  the  agencv  was 
concerned  about  limited  resources. 
OPM  is  not  requiring  a  particular  job 
series  to  handle  this  work;  however, 
agencies  will  need  to  assess  the  inherent 
responsibilities  associated  with 
adjudication  when  determining  who 
will  do  the  work.  They  will  have  to 
ensure  emplovees  are  properly  trained 
and  qualified  to  do  the  work. 

731.1 04     Appointments  Subject  to 
Investigation  and  731.105  Jurisdiction 

One  commenter  suggested  that  OPM 
(  onfused  rather  than  clarified  the  length 
of  time  that  employees,  applicants,  and 
appointees  would  be  subject  to 
investigation  by  deleting  section 
731.301(b)  The  commenter  believes  that 
the  substitute  language  in  sections 
731.104  and  105  may  accomplish  the 
same  purpose  in  a  more  complicated 
fashion — barring  the  removal  of  an 
emplo\ee  as  unsuitalile  after  a  year  in 
the  position  based  on  information 
truthfully  set  forth  in  the  application. 

In  the  supplementary  material 
accompanying  the  proposed  regulations, 
we  explained  that  the  one-year  period 
applies  onlv  to  the  time  period  during 
which  OPM  or  an  agency  mav  take  a 
suitability  action  against  an  applicant  or 
appointee.  It  is  not  a  time  limitation  on 
an  OPM  or  an  agencv  suitabilitv 
investigation  of  an  individual.  However, 
our  efforts  to  clarify  and  simplify  the 
regulatory  language  ha\e  not  succeeded. 
The  text  of  the  regulation,  as  opposed  to 
the  explanation  in  the  supplementary 
material,  remains  somewhat  unclear. 

Therefore,  we  have  again  modified  the 
language  of  st^ction  731.104  to  conform 
more  clearly  to  the  purpose  we  have 
articulated  as  follows: 

•  The  right  of  OPM  or  an  agency  with 
delegated  authority  to  conduct  a 
suitability  investigation  has  no  time 
limit  even  though  in  some  cases. 
enumerated  in  section  104,  OPM  or  an 
agency  with  delegated  authority  is  not 
required  to  c:onduct  a  suitability 
investigation. 


•  OPM's  authority  to  take  a  suitability 
ac:tion  for  fraud  in  examination  cjr 
appointment  also  has  no  time  limit. 

•  An  agency  with  delegated 
suitability  authority  may  not  take  a 
suitabilitv  action  of  any  kind  against  an 

"emplovee"  as  defined  in  5  CFR 
731.101  of  the  regulations. 

For  suitability  action  purposes,  an 
agency  that  has  discerned  evidence  of 
material,  intentional  false  statement  or 
deception  or  fraud  in  examination  or 
appointment  may  refer  evidence  to  OPM 
for  possible  action. 

We  have  also  modified  the  title  of 
section  731.105  to  read  "Authority  to 
take  suitability  actions"  instead  of 
■Jurisdiction"  to  clarify  that  this 
regulation  concerns  only  authority  to 
take  suitability  actions  and  has  nothing 
to  do  with  an  agency  or  OPM's  authority 
to  conduct  investigations. 

Commenters  felt  this  section  needed 
clarification  to  eliminate  the  perception 
that  if  the  investigation  is  not  conducted 
within  the  first  year,  it  can  never  be 
conducted.  To  address  this  concern  we 
added  language  to  731.104(b)  and  also 
modified  731.106(c). 

An  agency  requested  further 
clarification  of  this  section  to  avoid  the 
interpretation  that  agencies  are 
restricted  from  conducting 
investigations  on  transfers  for 
individuals  serving  continuously  for 
less  than  one  year. 

The  agency  misreads  the  regulation.  A 
transfer  is  not  subject  to  investigation 
unless  investigation  is  required  by  a 
change  in  risk  level  or  because  an 
investigation  required  by  law  did  not 
occur.  Therefore,  we  have  not  changed 
the  proposed  regulation. 

A  commenter  requested  that  we 
clarif\'  whether  investigation  and 
negative  suitability  action  are  permitted 
when  an  individual  moves  from  a 
position  that  is  not  subject  to 
investigation  to  one  with  a  higher  risk 
designation.  We  revised  731.106(e)  to 
require  an  investigation  at  the 
appropriate  level  when  an  individual 
moves  to  a  position  with  a  higher  risk 
designation.  We  also  added  a  new- 
section.  731.106(f).  to  explain  that  how 
these  investigations  are  adjudicated 
depends  on  the  person's  employment 
status. 

Section  731.105    Jurisdiction 

One  commenter  found  the  language  in 
731.105(d)  regarding  the  authority  for 
agency  actions  on  employees  unclear. 
Another  suggested  adding  specific 
clarifying  language,  and  that  reference 
to  "efficiency  of  the  service"  be  deleted 
since  all  752  actions,  by  definition,  must 
promote  the  efficiency  of  the  service. 
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We  agreed  to  clarify  the  language, 
which  could  he  interpreted  as 
intermingling  adverse  actions  and 
suitability  actions.  The  minor  changes 
in  the  language  ensure  that  readers 
understand  that  suitability  actions  and 
adverse  actions  arise  under  different 
authorities  and  that  adverse  actions  are 
to  be  taken  under  the  substantive 
standards  of  part  752,  as  well  as  its 
procedures.  Although  an  agency  may 
take  an  adverse  action  based  upon 
conduct  that  would  also  form  the  basis 
for  a  suitability  action,  part  752 
standards  and  jurisprudence  govern  an 
adverse  action  rather  than  the 
substantive  standards  set  forth  in  part 
731. 

Section  731.106    Designation  of  Public 
Trust  Positions  and  Investigative 
Requirements 

One  commenter  stated  that  OPM  has 
significantly  broadened  the  definition  of 
a  public  trust  position.  The  commenter 
conceded  that  the  differences  between 
the  proposed  regulation  and  existing 
regulations  are  subtle.  The  commenter 
asserts  that  this  subtle  modification  will 
encourage  agencies  to  indulge  in  what  is 
deemed  their  natural  tendencies  to 
exaggerate  the  sensitivity  of  positions. 

There  is  no  indication  that  this 
change  will  create  a  significant  increase 
in  the  number  of  investigations 
conducted.  Further,  we  reject  the 
unsupported  assertion  that  agencies  are 
naturally  impelled  to  exaggerate  the 
sensitivity  of  positions.  Rather,  agencies 
are  entitled  to  a  presumption  of  good 
faith,  and  OPM  expects  that  they  will 
not  abuse  any  authority  arising  from 
these  regulations.  Of  course,  agency 
implementation  of  any  OPM  regulation 
is  subject  to  periodic  OPM  oversight. 

A  suggestion  to  simplify  designation 
to  coincide  with  the  three  investigative 
forms  (SF85,  SF85P,  and  SF86),- 
eliminate  the  levels  of  public  trust  and 
the  requirement  that  agencies  evaluate 
all  their  positions  to  determine  risk 
levels  and  decide  which  of  the  positions 
meet  public  trust  definitions,  was  not 
adopted.  In  the  comments  we 
previously  received  to  the  proposed 
regulations  published  in  the  Federal 
Register  on  January  5,  1996,  a  number 
of  agencies  expressed  concern  that  OPM 
had  eliminated  risk  level  designations 
and  left  too  much  agency  discretion  in 
determining  what  constituted  "Public 
Trust"  positions. 

We  agreed  and  made  appropriate 
revisions.  We  also  believe  agencies 
should  look  closely  at  all  their  positions 
to  determine  the  level  of  risk  involved, 
and  since  public  trust  responsibilities 
varv  in  their  impact  on  the  integrity  or 
on  the  efficiency  of  the  service. 


investigative  requirements  should  also 
vary  commensurate  with  the  risk  level. 
Furthermore,  public  trust  and  national 
security  need  to  be  appropriately 
considered  in  tandem  when  evaluating 
position  responsibilities  and 
investigative  levels.  A  national  security 
case  (SF— 86)  where  an  individual  only 
needs  a  secret  clearance  (relatively  low- 
level  of  investigation)  might  also  be  a 
high  risk  public  trust  position  (higher 
level  of  investigation).  A  person  in  a  low- 
risk  public  trust  position  (low  level 
investigation)  might  require  access  to 
top  secret  information  (high  level 
investigation). 

One  commenter  stated  that  the 
proposed  regulations  imply  that  where 
there  is  no  existing  authority  for 
agencies  to  conduct  periodic 
investigations  of  public  trust  employees, 
agencies  may  grant  themselves  this 
authority  by  promulgating  their  own 
regulations.  The  comment  describes  this 
as  inconsistent  with  the  position  that 
OPM  took  in  its  1996  proposed 
regulations,  namely,  that  there  was  no 
statutory'  authority  for  agencies  to 
conduct  reinvestigations. 

There  is  no  inconsistency.  Read  in  its 
entirety,  the  supplementary'  material 
accompanying  the  1996  proposed 
regulations  makes  clear  that  OPM  does 
not  possess  statutory'  authority  to 
require  that  reinvestigations  be 
conducted  unless  employees  occupy 
positions  affecting  national  security. 
The  1999  proposed  regulations  clarif\- 
that  agencies  may  possess  their  own 
authority  to  require  periodic 
reinvestigations  for  employees 
occupying  certain  public  trust  positions. 
These  final  regulations  do  not  purport  to 
create  any  additional  authority  for 
agencies  to  conduct  this  type  of 
reinvestigation. 

Two  commenters  found  "731.106(e) 
Risk  level  changes"  language  confusing. 
We  agreed  and  changed  the  wording. 

Sections  731.201     Standard  and 
731.202  Criteria 

One  commenter  suggested  that  the 
revised  language  in  section  731.201 
represents  a  significant  change  in  the 
suitability  standard  and  that  the 
"integrity  and  efficiency"  language  was 
too  vague  and  gave  deciding  officials  too 
much  discretion.  The  commenter 
suggested  that  deletion  of  language  in 
section  731.202  would  mean  there  is  no 
limitation  on  criminal  misconduct 
deemed  to  be  unsuitable.  The 
commenter  suggested  not  revising  the 
existing  regulation. 

The  comment  is  not  accepted.  The 
revised  regulation  is  designed  primarily 
to  be  a  rewording  and  reordering  of  the 
regulation  in  order  to  place  affected 


applicants  and  employees  on  even 
clearer  notice  of  the  suitability 
stcmdards. 

The  current  efficiency  of  the  service 
language  might  inadvertently  lead  some 
to  believe  that  efficiency  and 
effectiveness  are  limited  to  their 
dictionary'  definitions,  namely,  the 
capacity  to  produce  desired  results  with 
a  minimum  expenditure  of  energy,  time 
or  money,  or  the  ability  to  produce 
results.  In  fact,  the  efficiency  of  the 
service  standard  as  used  by  OPM  in  a 
suitability  context  always  has  been  a 
broader  concept  that  involves,  among 
other  things,  the  integrity  of  the 
competitive  examination  system.  To 
give  one  example,  decisional  law 
correctly  recognizes  when  an  applicant 
obtains  an  appointment  through 
falsifying  an  application,  he  or  she  is 
unsuitable  and  may  be  removed  from 
his  or  her  position  even  if  he  or  she 
efficiently  carries  out  tasks  in  the  job  he 
or  she  has  obtained.  McCrpar\-\.  OPM, 
27  M.S.P.R.  459  (1985);  DeAngehs  v. 
OPM.  28  M.S.P.R.  456  (1985).  Adding 
the  word  integrity  makes  it  even  clearer 
that  integrity  and  honest  conduct 
always  have  been  an  important  part  of 
the  existing  efficiency  of  the  service 
standard. 

The  revised  standard  is  not  \ague. 
Indeed,  it  is  somewhat  more  specific 
than  the  existing  efficiency  of  the 
service  standard.  The  courts  have 
upheld  similar  language  against  legal 
challenges  of  constitutional  vagueness, 
for  example,  in  Arnett  v.  Kennedy.  416 
U.S.  134  (1974);  see  also  Meehan  v. 
Macy.  392  F.2d  822  (D.C.  Cir  1968). 

The  suggestion  that  the  revised 
regulations  recognize  no  limit  on  the 
type  of  misconduct  or  criminal 
misconduct  that  will  justif\-  a  suitability 
action  is  incorrect.  The  additional 
considerations  set  forth  in  section 
731.202(c)  make  clear  that  a  suitability 
determination  may  be  made  after 
considering  the  nature  of  the  position, 
the  nature  and  seriousness  of  the 
conduct  and  the  circumstances 
surrounding  the  conduct,  among  other 
things. 

An  agency  asked  whether  the  specific 
factor  at  731. 201  (b)(4)  "Refusal  to 
furnish  testimony  as  required  by  §  5.4  of 
this  chapter"  referred  to  section  5.4  of 
731.  It  does  not.  The  proposed 
regulation  as  written  was  confusing. 
Federal  regulations  are  organized  by 
Title  in  the  Code  of  Federal  Regulation 
rather  than  by  "chapters.  " 

Therefore,  we  have  modified  the 
proposed  regulation  by  substituting  the 
word  "title"  for  ""chapter"  to  clarifx'  that 
this  provision  refers  to  section  5.4  of 
title  5.  Code  of  Federal  Regulations,  one 
of  the  Civil  Service  Rules. 
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The  same  agency  suggested  that  we 
add.  in  accordance  with  section  5.4,  that 
this  sultahihty  factor  also  pertains  to  the 
riHiuirement  to  provide  form>,  releases, 
answers  to  questions  of  investigators, 
and  security  ad|udicators,  among  others. 
We  have  not  addpteti  this  suggestion. 
.Mthough  section  5.4  does  list  other 
requirements,  the  suitability  factor  is 
limited  to  the  requirement  in  section  .5  4 
to  provide  testimonv  when  required  by 
OPM.  We  decline  to  expand  the  scope 
of  the  disqualif\ing  factor. 

Section  731  203    Actions  by  OPM  and 
Other  Agencies 

One  commenter  suggested  that  there 
appeared  to  be  a  conflict  between  the 
procedures  set  forth  in  section 
731  203(e)  and  those  at  subpart  C  of  the 
FPiJulations. 

OPM  did  not  intend  a  conflict 
between  thf  two  provisitms.  Section 
203(e)  was  intended  to  provide  general 
procedures  for  both  agencies  and  OPM 
to  follow  when  taking  a  ^uitabilitv 
action.  Subpart  (  was  designed  to 
provide  the  specific  procedures  OPM 
was  to  follow  wht>n  taking  an  action. 

We  acknowledge  this  could  cause 
some  confusion  Therefore,  we  have 
eliminated  the  subsection  on  general 
procedures  and  have  substituted  a 
subpart  D  that  applies  when  agencies 
take  an  action 

Because  we  have  expanded  at;en(:ies' 
authority  in  the  areas  of  debarment  and 
applicant  adjudication,  we  decided  to 
set  forth  several  of  the  procedures 
applicable  to  them  with  greater 
specificity  We  have  modified  both  the 
regulatory  provisions  applying  to  C3PM 
and  agencies  to  make  clear  that 
whenever  OPM  or  an  agency  takes  an 
action,  a  written  notice  must  be 
provided  of  the  specific  reasons  for  the 
action,  a  written  response  must  be 
permitted,  and  notice  must  be  provided 
of  the  time  limit  for  the  response  and 
appeal  rights. 

Still,  to  give  agencies  a  bit  more 
flexibility,  we  have  retained  some 
differences  in  the  provisions.  We  have 
not  set  forth  a  specific  time  limit  for 
agency  notice.  Rather,  we  clarified  that 
reasonable  notice  must  be  afforded.  For 
OPM  actions,  we  have  retained  a  30-day 
notice  period  Of  course,  if  an  action  is 
appealed,  the  harmful  error  rule  at  5 
I'.S.C.  §  7701(c)(2)(A)  applies  both  to 
agency  and  OPM  actions. 

For  clarity,  we  have  added  subsection 
731.203(a)  defining  the  term  "action" 
for  suitability  purposes. 

Two  commenters  questioned  whether 
731.203(fl  [now  731.203(e)l  represents 
an  additional  reporting  requirement 
since  agencies  are  already  required  to 
report  actions  on  OPM  investigations 


via  INV  form  79A,  Report  of 
Adjudicative  Action  on  OPM  Personnel   . 
Investiiiotinnsi  This  section  does  contain 
a  new  reporting  reijiiireiiient.  All 
negative  adjudications  based  on 
delegated  5  t'FK  731  authority  must 
now  be  reported  to  OPM.  even  when 
those  actions  are  nut  based  on  an  OPM 
conducted  investigation  This  is 
necessarv  to  permit  OPM  to  adequately 
oversee  the  suitabilitv  adjudication 
responsibilities  we  have  delegated  to 
agencies.  A  new  form  is  being  created 
for  this  purpose,  but  agencies  will  not 
need  to  provide  a  duplicate  report  if  the 
action  is  based  on  an  OPM  investigation 
and  thev  are  already  reporting  the  action 
on  the  INV  form  79A. 

Section  73 1 .204     Debarment  by  OPM 

An  ageiic\-  requested  that  agencies  be 
given  the  abilitv  to  appeal  an  OPM- 
imposed  debarment  when  the  position 
is  critical  and  difficult  to  fill  and  there 
are  no  other  suitable  applicants.  We 
made  no  c:hange  since  agencies  already 
have  the  right  to  respond  to  an  OPM 
proposed  action  under  section 
731  303(b).  and  mav  provide  evidence 
upon  request  in  any  MSPB  appeal. 

Section  731.205     Debarmen  t  by 
Agencies 

An  agenc\  welcomed  the  opportunity 
to  bar  unsuitable  emphjyees.  Another 
found  the  agencv  debarment  language 
untlear.  We  believe  the  language 
satisfactory,  and  made  no  change.  The 
language  in  this  section  states  that 
agencies  mav  impose  a  period  of 
debarment  of  "no  more  than"  one  year, 
and  that  the  agencv  has  sole  discretion 
'o  determine  length  of  debarment 
"under  this  section."  It  is  within  their 
discretion  to  determine  the  duration  of 
the  bar.  up  to  the  maximum  period  of 
one  year. 

Section  731.302     Notice  of  Proposed 
Action 

A  commenter  objected  to  the 
provision  "shall  be  entitled  to  be 
retained  in  a  pav  status  during  the 
notice  period"  because  the  individual 
mav  be  involved  in  misconduct  apart 
from  the  reasons  for  the  suitability 
action  which  would  warrant  an  agency 
action 

We  have  retained  the  proposed 
language.  But,  we  emphasize  that  this 
provision  does  not  preclude  an  agency 
from  taking  any  other  appropriate  action 
during  the  suitability  action  notice 
period.  Appropriate  actions  may 
include  an  adverse  action  under  chapter 
75  US  Code  or  a  termination  under 
part  315.  title  5,  Code  of  Federal 
Regulations. 


Section  731.303     Answer 

One  commenter  suggested  the  agency 
be  permitted  to  determine  the  time  and 
place  of  an  oral  response.  Another 
suggested  that  reference  to  agency 
actions  should  be  added  to  paragraph 
(a).  No  change  was  made  since  this 
section  now  only  applies  to  OPM. 
Furthermore,  only  OPM,  not  agencies, 
may  take  action  against  "employees" 
under  731.  The  reference  to  the  oral 
response  here  applies  onyy  to 
employees. 

Section  731.304     Decision 

A  commenter  felt  the  agency  should 
have  discretion  to  allow  the  employee  to 
remain  in  an  active  duty  status  pending 
results  of  an  appeal.  We  made  no 
change  for  several  reasons.  OPM  directs 
removal  primarily  in  cases  involving 
fraud  in  the  application  or  appointment 
process,  and  an  individual  generally 
should  not  retain  a  position  obtained 
fraudulently.  Further.  OPM  gives 
agencies  an  opportunity  to  comment 
and  express  their  views  before  OPM 
takes  the  action. 

Section  731.401     Appeal  to  the  Merit 
Systems  Protection  Board 

One  commenter  stated  that  section 
731.401  (now  731.501)  should  make 
clear  that  the  Board  lacks  the  authority 
to  reverse  a  removal  action,  as  well  as 
lacking  the  authority  to  modif\'  a 
debarment  period,  when  it  affirms  a 
determination  of  unsuitability.  It  noted 
correctly  that  under  OPM  regulation,  an 
agency  could  remove  the  employee  and 
not  impose  a  debarment.  OPM  has 
adopted  this  suggestion,  which  is 
entirely  in  keeping  with  OPM"s  intent  to 
clarif\-  that  once  the  Board  has  found 
that  any  of  the  charges  of  unsuitability 
is  supported  by  preponderance  of  the 
evidence,  it  lacks  authority  to  modif\- 
the  action  taken. 

Another  commenter  took  issue  with 
OPM's  section  731.401  (now  731.501), 
asserting  that,  in  the  past,  the  courts 
have  rejected  OPM"s  attempts  to  limit 
the  Board's  authority  to  hear  appeals. 

The  comment  does  not  acknowledge 
the  difference  between  an  appeal  right 
to  the  Board  granted  by  Congress,  such 
as  an  adverse  action  appeal  under 
Chapter  75,  title  5,  United  States  Code, 
which  OPM  may  not  limit,  and  one 
granted  solely  by  OPM  through 
regulation.  The  comment  also  does  not 
recognize  that  when  Congress  or  OPM 
authorizes  the  Board  to  hear  a  particular 
kind  of  appeal,  the  Board's  grant  of 
authority  is  limited  by  the  terms  of  the 
statute  or  OPM  regulation  and  its 
underlying  intent. 

The  Board's  authority  to  decide 
matters  is  strictly  limited  to  those 
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agency  decisions  placed  within  its 
jurisdiction  by  law  or  regulation.  See, 
for  example,  king  v.  Jerome,  42  F.3d 
1371  (Fed.  Cir.  1994).  An  OPM 
suitability  action  is  not  taken  under  the 
same  authority  as  an  adverse  action. 
Unlike  adverse  action  appeals, 
suitability  appeals  to  MSPB  are  not 
created  by  an  act  of  Congress  but  by 
OPM  regulations  under  substantive 
standards  promulgated  by  OPM  in  Part 
731.  These  standards  need  not  be  the 
same  as  those  in  Chapter  75,  just  as 
those  contained  in  Chapter  43,  title  5, 
United  States  Code  pertaining  to 
performance-based  actions  are  not  the 
same  as  those  in  Chapter  75.  Lisiecki  v. 
Merit  Systems  Protection  Board,  769 
F.2d  1558  (Fed.  Cir.  1985). 

The  new  regulation  seeks  to 
demarcate  the  differences  between 
suitability  actions  and  adverse  actions 
so  that  no  one  will  confuse  them  in  the 
future.  Specifically,  the  regulation  is 
designed  to  clarify  that  the  Board's  role 
in  reviewing  OPM  or  agency 
unsuitability  decisions  always  has  been 
a  limited  one.  The  Board  may  determine 
only  whether  a  charge  of  unsuitability  is 
sustained  by  a  preponderance  of  the 
evidence  in  accordance  with  the 
substantive  standard  set  forth  in  section 
731.202. 

In  addition,  the  proposed  regulation 
provides  OPM  or  the  agency  with  an 
additional  opportunity  to  amend  the 
action  taken  if  the  Boeird  sustains  fewer 
than  all  of  the  suitability  charges, 
something  that  the  existing  regulations 
do  not  provide  for.  Therefore,  rather 
than  limiting  the  Board's  authority,  as 
the  comment  suggests,  the  new 
regulation  allows  the  agency  or  OPM  to 
review  the  action  taken  after  taking  into 
account  only  the  charges  that  the  Board 
sustained. 

Regulatory  Flexibility  Act 

I  certify  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  Federal 
applicants,  employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  731 

Administrative  practice  and 
procedure.  Government  employees. 

Office  of  Personnel  Management. 
lanice  R.  Lachance, 

Director. 

Accordingly,  the  Office  of  Persoimel 
Management  revises  5  CFR  part  731  as 
follows: 

PART  731— SUITABILITY 


Subpart  A — Scope 

Sec. 

731.101  Purpose. 

731.102  Implementation. 

731.103  Delegation  to  agencies. 

731.104  Appointments  subject  to 
investigation. 

731.105  Authority  to  take  suitability 
actions. 

731.106  Designation  of  public;  trust 
positions  and  investigative  requirements. 

Subpart  B — Suitability  Determinations 

731.201  Standard. 

731.202  Criteria. 

731.203  Actions  by  OPM  and  other 
agencies. 

731.204  Debarment  by  OPM. 

731.205  Debarment  by  agencies. 

Subpart  C — OPM  Suitability  Action 
Procedures 

731.301  Scope. 

731.302  .Notice  of  proposed  action 

731.303  Answer. 

731.304  Decision. 

Subpart  D — Agency  Suitability  Action 
Procedures 

731.401  Scope. 

731.402  Notice  of  proposed  action. 

731.403  Answer. 

731.404  Decision. 

Subpart  E — Appeal  to  the  Merit  Systems 
Protection  Board 

731.501     Appeal  to  the  Merit  Systems 
Protection  Board. 

Subpart  F — Savings  Provision 

731.601     Savings  provision. 

Authority:  5  U.S.C.  1302.  3301.  7301.  7701: 
E.O.  10577.  3  CFR  1954-1958  Comp..  p.  218; 
E.O.  12731.  3  CFR,  1990  Comp..  p.  306..  5 
CFR.  part  5. 

Subpart  A — Scope 

§731.101     Purpose. 

(a)  The  purpose  of  this  part  is  to 
establish  criteria  and  procedures  for 
making  determinations  of  suitability  for 
employment  in  positions  in  the 
competitive  service  and  for  career 
appointment  in  the  Senior  Executive 
Service  (hereinafter  in  this  part, 
"competitive  service")  pursuant  to  5 
U.S.C.  3301  and  Executive  Order  10577 
(3  CFR,  1954-1958  Comp.,  p.  218). 
Section  3301  of  title  5,  United  States 
Code,  directs  consideration  of  "age, 
health,  character,  knowledge,  and 
ability  for  the  employment  sought.  " 
Executive  Order  10577  directs  OPM  to 
examine  "suitability"  for  competitive 
Federal  employment.  This  part  concerns 
only  determinations  of  'suitability" 
based  on  an  individual's  character  or 
conduct  that  may  have  an  impact  on  the 
integrity  or  efficiency  of  the  service. 
Determinations  made  under  this  part  are 
distinct  from  determinations  of 
eligibility  for  assignment  to.  or  retention 


in,  sensitive  national  security  positions 
made  under  Executive  Order  10450  (3 
CFR,  1949-1953  Comp..  p.  936), 
Executive  Order  12968,  or  similar 
authorities. 

(b)  Definitions.  In  this  part: 

Applicant.  A  person  being  considered 
for  emplovTnent. 

Appointee.  A  person  who  has  entered 
on  duty  and  is  in  the  first  year  of  a 
subject  to  investigation  appointment  (as 
defined  in  §731.104). 

Employee.  A  person  who  has 
completed  the  first  year  of  a  subject  to 
investigation  appointment. 

Material.  A  "material"  statement  is 
one  that  is  capable  of  infiuencing.  or  has 
a  natural  tendency  to  affect,  an  official 
decision. 

^731.102    Implementation. 

(a)  An  investigation  conducted  for  the 
purpose  of  determining  suitability 
under  this  part  may  not  be  used  for  any 
other  purpose  except  as  provided  in  a 
Privacy  Act  system  of  records  notice 
published  by  the  agency  conducting  the 
investigation. 

(b)  Under  OMB  Circular  No.  A-130 
Revised,  issued  Februarv'  8.  1996,  the 
Director  of  OPM  is  to  establish  policies 
for  Federal  personnel  associated  with 
the  design,  operation,  or  use  of  Federal 
automated  information  systems. 
Agencies  are  to  implement  and  maintain 
a  program  to  ensure  that  adequate 
protection  is  provided  for  all  automated 
information  systems.  Agency  programs 
should  be  consistent  with  government- 
wide  policies  and  procedures  issued  by 
OPM.  The  Computer  Security  Act  of 
1987  (Public  Law  100-235)  provides 
additional  requirements  for  Federal 
automated  information  systems. 

(c)  Policies,  procedures,  criteria,  and 
guidance  for  the  implementation  of  this 
part  shall  be  set  forth  in  OPM  issuances. 
OPM  may  revoke  an  agency's  delegation 
to  adjudicate  suitability  under  this  part 
if  an  agency  fails  to  conform  to  OPM 
issuances. 

§731.103    Delegation  to  agencies. 

(a)  OPM  delegates  to  the  heads  of 
agencies  limited  authority  for 
adjudicating  suitability  in  cases 
involving  applicants  for  and  appointees 
to  competitive  service  positions  in  the 
agency  (including  limited,  agency- 
specific  debarment  authority  under 
§  731.205).  OPM  retains  jurisdiction  in 
all  competitive  ser\'ice  cases  involving 
evidence  of  material,  intentional  false 
statement  or  deception  or  fraud  in 
examination  or  appointment.  Agencies 
must  refer  these  cases  to  OPM  for 
adjudication,  or  contact  OPM  for  prior 
approval  if  the  agency  wants  to  take 
action  under  its  own  authoritv  (5  CFR 
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part  315  or  5  CFR  part  752).  Also,  this 
delegation  does  not  include  cases 
involving  refusal  to  hirnish  testimony  as 
required  by  §  5.4  of  this  chapter,  title,  or 
passover  requests  involving  preference 
eligibles  who  are  30  percent  or  more 
compensably  disabled  which  must  be 
referred  to  OPM  for  adjudication,  as 
provided  under  Civil  Service  Reform 
.Act  of  1978.  Public  Law  95^54.  92  Stat, 
nil  et  seq.  (Codified  as  amended  in 
scattered  sections  of  5  U.S.C.) 

(b)  Any  adjudication  by  an  agency 
acting  under  delegated  authority  from 
OPM  which  indicates  that  an  extended 
general,  across  agency  lines,  debarment 
by  OPM  under  §  731.204(a)  may  be  an 
appropriate  action  should  be  referred  to 
OPM  for  debarment  consideration  if  not 
favorablv  adjudicated  by  the  agency. 
Referral  should  be  made  prior  to  any 
proposed  action,  but  after  sufficient 
resolution  of  the  suitability  issue(s) 
through  subject  contact  or  investigation 
to  determine  if  an  extended  general 
debarment  period  appears  warranted 

(c)  Agencies  exercising  authority 
under  this  part  by  delegation  from  OPM 
must  show  bv  policies  and  records  that 
reasonable  methods  are  used  to  ensure 
adherence  to  regulations,  standards,  and 
qualitv  control  procedures  established 
by  OPM. 

(d)  Before  making  any  applicant 
suitability  determination,  the  agency 
should  first  ensure  the  applicant  is 
eligible  for  the  position,  among  the  best 
qualified,  and'or  within  reach  of 
selection.  Because  suitability  issues  may 
not  be  disclosed  until  late  in  the 
application'  appointment  process,  only 
the  best  qualified  should  require  a 
suitability  determination,  with 
appropriate  procedures  followed  and 
appeal  rights  provided,  if  suitability 
issues  would  form  the  only  basis  for 
elimination  from  further  consideration. 

(e)  When  an  agency,  exercising 
authority  under  this  part  bv  delegation 
from  OPM   makes  an  adjudicative 
decision  under  this  part,  or  changes  a 
tentative  favorable  placement  decision 
to  an  unfavorable  decision,  based  on  an 
OPM  report  of  investigation  or  upon  an 
investigation  conducted  pursuant  to 
OPM-delegated  authority,  the  agency 
should: 

(1)  Ensure  that  the  records  used  in 
making  the  decision  are  accurate, 
relevant,  timely,  and  complete  to  the 
extent  reasonably  necessary  to  ensure 
fairness  to  the  individual  in  any 
determination; 

(2)  Ensure  that  all  applicable 
administrative  procedural  requirements 
provided  by  law.  the  regulations  in  this 
part,  and  OPM  policy  guidance  have 
been  observed; 


(3)  Consider  all  available  information 
in  reaching  its  final  decision,  except 
information  furnished  by  a  non- 
corroborated  confidential  source. 
Information  furnished  by  a  non- 
corroborated  confidential  sourc;e  can 
only  he  used  for  limited  purposes,  such 
as  lead  information  or  in  interrogatories 
to  a  subject  if  the  identity  of  the  source 
is  not  compromised  in  any  way:  and 

(4)  Keep  any  record  of  the  agency 
action  as  required  by  OPM  in  its 
supplt^mental  guidance. 

(fl  Paragraph  (a)  of  this  section 
notwithstanciing.  OPM  may  exercise  its 
jurisdiction  uncier  this  part  in  any  case 
when  it.  iii  its  disc:retion.  deems 
necessary 

(g)  Any  applicant  or  appointee  who  is 
found  unsuitable  by  any  agency  acting 
under  delegated  authority  from  OPM 
under  this  part  may  appeal  the  adverse 
suitability  decision  to  the  Merit  Systems 
[■"rotection  Board  under  the  Board's 
regulations 

§731.104    Appointments  subject  to 
investigation. 

(a)  To  establish  a  person's  suitability 
for  emplo\ment,  appointments  to 
positions  in  the  competitive  service 
require  the  person  to  undergo  an 
mvestigation  by  OPM  or  by  an  agency 
with  delegated  authority  from  OPM  to 
conduct  investigations.  Certain 
appointments  do  not  require 
investigation.  Except  when  required 
because  of  risk  level  changes,  a  person 
in  the  competitive  service  who  has 
undergone  a  suitability  investigation 
need  not  undergo  another  one  simply 
because  the  person  has  bi^en: 

(1)  Promoted: 

(2)  Demoted: 

(3)  Reassigned; 

(4)  Converted  from  career-conditional 
to  career  tenure: 

(5)  Appointed  or  converted  to  an 
appointment  if  the  person  has  been 
serving  c:ontinuously  with  the  agency 
for  at  least  1  year  in  one  or  more 
positions  under  an  appointment  subject 
to  investigation:  and 

(6)  Transferred,  provided  the 
individual  has  served  continuously  for 
at  least  1  year  in  a  position  subject  to 
investigation. 

(b)(1)  OPM  or  an  agency  with 
delegated  suitability  authority  may 
investigate  and  take  a  suitability  action 
against  an  applicant,  appointee,  or 
employee  in  accordanc:e  with  ^  731.105 
There  is  no  time  limit  on  the  authority 
of  OPM  or  an  agenc:y  with  dcilegated 
suitability  authority  to  conduct  an 
investigation  of  an  applicant  who  has 
been  appointed  to  a  position. 

(2)  An  employee  does  not  have  to 
serve  a  new  probationary  or  trial  period 


merely  because  his  or  her  appointment 
is  subject  to  investigation  under  this 
section.  An  employees  probationary  or 
trial  period  is  not  extended  because  his 
or  her  appointment  is  subject  to 
investigation  under  this  section. 
(3)  The  subject  to  investigation 
condition  also  does  not  eliminate  the 
need  to  conduct  investigations  required 
under  §  731.106  for  public  trust 
positions. 

§  731 .1 05    Authority  to  take  suitability 
actions. 

(a)  OPM  may  take  a  suitability  action 
under  this  part  against  an  applicant  or 
appointee  based  on  any  of  the  criteria  of 
§731.202: 

(b)  An  agency,  exercising  delegated 
authority,  may  take  a  suitability  action 
under  this  part  against  an  applicant  or 
appointee  based  on  the  criteria  of 

§  731 .202  subject  to  the  agency 
limitations  prescribed  in  §  731.103; 

(c)  OPM  may  take  a  suitability  action 
under  this  part  against  an  employee 
only  in  cases  involving  material, 
intentional  false  statement  or  deception 
or  fraud  in  examination  or  appointment, 
or  refusal  to  furnish  testimony  as 
required  by  §  5.4  of  this  title,  or 
statutory  or  regulatory-  bar.  A  statement 
may  be  a  material  statement  even  if  an 
agency  does  not  rely  upon  it. 

(d)  An  agency  may  not  take  a 
suitability  action  against  an  employee 
under  this  part.  Nothing  in  this  part 
precludes,  or  is  intended  to  preclude,  an 
agency  from  taking  an  adverse  action 
against  an  employee  under  the 
procedures  and  standards  of  part  752  of 
this  title  or  terminating  a  probationary- 
employee  under  the  procedures  of  part 
315  of  "this  title. 

§731.106    Designation  of  public  trust 
positions  and  investigative  requirements. 

(a)  Risk  designation.  Agency  heads 
shall  designate  every  competitive 
service  position  within  the  agency  at  a 
high,  moderate,  or  low  risk  level  as 
determined  by  the  position's  potential 
for  adverse  impact  to  the  efficiency  and 
integrity  of  the  service.  OPM  will 
provide  an  example  of  a  risk  designation 
system  for  agency  use  in  supplemental 
guidance. 

(b)  Public  Trust  positions.  Positions  at 
the  high  or  moderate  risk  levels  would 
normally  be  designated  as  "Public 
Trust"  positions.  Such  positions  may 
involve  policy  making,  major  program 
responsibility,  public  safety  and  health, 
law  enforcement  duties,  ficiuciary 
responsibilities,  or  other  duties 
demanding  a  significant  degree  of 
public  trust:  and  positions  involving 
access  to  or  operation  or  control  of 
financial  records,  with  a  significamt  risk 
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for  causing  damage  or  realizing  personal 
gain. 

(c)  Investigative  requirements.  Persons 
receiving  an  appointment  made  subject 
to  investigation  under  this  part  must 
undergo  a  background  investigation. 
Minimum  investigative  requirements 
correlating  to  risk  levels  will  be 
established  in  supplemental  guidance 
provided  by  OPM.  Investigations  should 
be  initiated  before  appointment  or,  at 
most,  within  14  calendar  days  of 
placement  in  the  position. 

(d)  Suitability  reinvestigations. 
Agencies,  relying  on  authorities  such  as 
the  Computer  Security  Act  of  1987  and 
OMB  Circular  No.  A-130  Revised 
(issued  February  8,  1996),  may  require 
incumbents  of  certain  public  trust 
positions  to  undergo  periodic 
reinvestigations.  The  appropriate  level 
of  any  reinvestigation  will  be 
determined  by  the  agency,  but  may  be 
based  on  supplemental  guidance 
provided  by  OPM. 

(e)  Risk  level  changes.  If  an  individual 
experiences  a  change  in  position  risk 
level  (moves  to  a  higher  risk  level 
position,  or  the  risk  level  of  the  position 
itself  is  changed)  the  individual  may 
encumber  or  remain  in  the  position. 
Any  upgrade  investigation  required  for 
the  new  risk  level  should  be  initiated 
within  14  calendar  days  after  the  move 
or  the  new  designation  is  final. 

(f)  Any  suitability  investigation 
completed  by  an  agency  under 
provisions  of  paragraphs  (d)  or  (e)  of 
this  section  must  be  adjudicated  by  the 
employing  agency.  The  subject's 
employment  status  will  determine  the 
applicable  agency  authority  and 
procedures  to  be  followed  in  any  action 
taken. 

Subpart  B — Suitability  Determinations 

§731.201     Standard. 

Subject  to  subpart  A  of  this  part,  an 
applicant,  appointee,  or  employee  may 
be  denied  Federal  employment  or 
removed  from  a  position  only  when  the 
action  will  protect  the  integrity  or 
promote  the  efficiency  of  the  service. 

§731.202    Criteria. 

(a)  General.  In  determining  whether 
its  action  will  protect  the  integrity  or 
promote  the  efficiency  of  the  service, 
OPM,  or  an  agency  to  which  OPM  has 
delegated  authority,  shall  make  its 
determination  on  the  basis  of  the 
specific  factors  in  paragraph  (b)  of  this 
section,  with  appropriate  consideration 
given  to  the  additional  considerations 
outlined  in  paragraph  (c)  of  this  section. 

(b)  Specific  factors.  When  making  a 
determination  under  paragraph  (a)  of 
this  section,  the  following  may  be 


considered  a  basis  for  finding  an 
individual  unsuitable: 

(1)  Misconduct  or  negligence  in 
employment; 

(2)  Criminal  or  dishonest  conduct: 

(3)  Material,  intentional  false 
statement  or  deception  or  fraud  in 
examination  or  appointment: 

(4)  Refusal  to  furnish  testimony  as 
required  by  §  5.4  of  this  title: 

(5)  Alcohol  abuse  of  a  nature  and 
duration  which  suggests  that  the 
applicant  or  appointee  would  be 
prevented  from  performing  the  duties  of 
the  position  in  question,  or  would 
constitute  a  direct  threat  to  the  property 
or  safety  of  others; 

(6)  Illegal  use  of  narcotics,  drugs,  or 
other  controlled  substances,  without 
evidence  of  substantial  rehabilitation: 

(7)  Knowing  and  willful  engagement 
in  acts  or  activities  designed  to 
overthrow  the  U.S.  Government  by 
force; 

(8)  Any  statutory  or  regulatory  bar 
which  prevents  the  lawful  employment 
of  the  person  involved  in  the  position  in 
question. 

(c)  Additional  considerations.  In 
making  a  determination  under 
paragraphs  (a)  and  (b)  of  this  section. 
OPM  and  agencies  shall  consider  the 
following  additional  considerations  to 
the  extent  they  deem  them  pertinent  to 
the  individual  case: 

(1)  The  nature  of  the  position  for 
which  the  person  is  applying  or  in 
which  the  person  is  employed; 

(2)  The  nature  and  seriousness  of  the 
conduct; 

(3)  The  circumstances  surrounding 
the  conduct; 

(4)  The  recency  of  the  conduct; 

(5)  The  age  of  the  person  involved  at 
the  time  of  the  conduct: 

(6)  Contributing  societal  conditions: 
and 

(7)  The  absence  or  presence  of 
rehabilitation  or  efforts  toward 
rehabilitation. 

§  731 .203    Actions  by  OPM  and  other 
agencies. 

(a)  List  of  actions.  For  purposes  of  this 
part,  an  action  is  one  or  more  of  the 
following: 

(1)  Cancellation  of  eligibility; 

(2)  Denial  of  appointment; 

(3)  Removal; 

(4)  Cancellation  of  reinstatement 
eligibility; 

(5)  Debarment. 

(b)  An  applicant's  eligibility  may  be 
cancelled,  an  applicant  may  be  denied 
employment,  or  an  appointee  may  be 
removed  when  OPM  or  an  agency 
exercising  delegated  authority  under 
this  part  finds  that  the  applicant  or 
appointee  is  unsuitable  for  the  reasons 


cited  in  §  731.202  subject  to  the  agency 
limitations  of  §  731.103(a). 

(c)  OPM  may  require  that  an 
employee  be  removed  on  the  basis  of  a 
material,  intentional  false  statement,  or 
deception  or  fraud  in  examination  or 
appointment;  or  refusal  to  furnish 
testimony;  or  a  statutory'  or  regulatory 
bar.  OPM  may  also  cancel  anv 
reinstatement  eligibility  obtained  as  a 
result  of  false  statement,  deception  or 
fraud  in  the  examination  or 
appointment  process. 

(d)  An  action  to  remove  an  appointee 
or  employee  for  suitability  reasons 
under  this  part  is  not  an  action  under 
parts  752  or  315  of  this  title.  Where 
behavior  covered  by  this  part  may  also 
form  the  basis  for  a  part  752  or  315 
action,  agencies  may  use  part  315  or 
752.  as  appropriate,  instead  of  this  part. 

(e)  Agencies  are  required  to  report  to 
OPM  all  unfavorable  adjudicative 
actions  taken  under  this  part,  and  all 
actions  based  on  an  OPM  investigation. 

§  731 .204    Debarment  by  OPM. 

(a)  When  OPM  finds  a  person 
unsuitable  for  any  reason  listed  in 

§  731.202.  OPM.  in  its  discretion,  may 
deny  that  person  examination  for.  and 
appointment  to.  a  competitive  serxice 
position  for  a  period  of  not  more  than 
3  years  from  the  date  of  determination 
of  unsuitability. 

(b)  On  expiration  of  a  period  of 
debarment.  OPM  or  an  agency  may 
redetermine  a  person's  suitability  for 
appointment  in  accordance  with  the 
procedures  of  this  part. 

(c)  OPM.  in  its  sole  discretion, 
determines  the  duration  of  any  period  of 
debarment  imposed  under  this  secticm. 

§  731 .205    Debarment  by  agencies. 

(a)  Subject  to  the  provisions  of 

§  731.103.  when  an  agency  finds  an 
applicant  or  appointee  unsuitable  for 
reasons  listed  in  §  731.202.  the  agency 
may  deny  that  person  examination  for. 
and  appointment  to.  all.  or  spec, fie. 
positions  within  the  agency  for  a  period 
of  not  more  than  1  year  from  the  date 
of  determination  of  unsuitability. 

(b)  On  expiration  of  a  period  of 
agency  debarment,  the  agency  may 
redetermine  a  person's  suitability  for 
appointment  by  the  agency,  in 
accordance  with  the  procedures  of  this 
part. 

(c)  The  agency  is  responsible  for 
enforcing  the  period  of  debarment  and 
taking  appropriate  action  should  the 
individual  apply  or  be  inappropriately 
appointed  during  the  debarment  period 
This  does  not  limit  OPM's  ability  to 
exercise  jurisdiction  and  take  an  action 
if  it  deems  appropriate. 
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(d)  The  dgf-'n(  \ .  in  it>  soK'  dixretmn 
dt'tprmines  the  duration  of  anv  period  ut 
deharment  imposed  under  thi-^  sectinn 

Subpart  C — 0PM  Suitability  Action 
Procedures 

§731.301     Scope. 

U)  (.Vn-f'rut;e'  Thi^  subpart  ^ots  forth 
the  proo'ciures  t)  be  folloueti  when 
OPM  priipo.se>  to  take,  or  instructs  an 
at:^'^c  \-  to  take,  a  final  suitability  action 
auain-^t  an  applicant,  appointee  or 
''niplovee 

(h)  Dftinit:'.!!!   In  this  subpart,  days 
means  calendar  da\'s. 

§  731 .302     Notice  of  proposed  action. 

lai  OPM  ^hall  notit\  th.'  applu  ant 
appointee,  or  eiiiplovee  (her>'inafttT  thi' 

resptmdent")  in  writing  of  the 
proposed  af  tion  and  of  the  charges 
against  the  respondent  (including  the 
a\ailabilit\  for  review,  upon  request,  of 
the  materials  relied  upon).  The  notice 
shall  state  the  specific  reasons  for  the 
proposed  action  and  that  the  respondent 
has  the  right  to  answer  the  noti(  e  in 
writing  If  the  respondent  is  an 
emplovee.  the  notu  ►'  shall  further  state 
that  the  employee  ma\-  liso  make  an 
oral  answer,  as  specified  in  ^  ".'^l.^mfa) 
The  notice  shall  further  inform  the 
resp(mdent  (d  the  time  limits  for 
response  as  Wf'li  a->  the  addrt's^  to  whii  h 
such  response  should  be  made 

(b)  The  notice  ot  proposed  action 
>hall  be  served  upon  the  respondent  h\ 
beint;  mailed  or  hand  delivered  to  the 
respondent's  last  known  residence,  and/ 
or  dutv  statirin.  no  less  than  iO  days 
prior  to  the  effective  date  of  the 
proposed  action   If  the  respondent  is 
t'mploved  in  the  competitive  service  on 
the  date  the  notice  is  ser\'ed,  the 
respondent  shall  be  entitleif  to  [it 
retained  in  a  pav  status  durintj  the 
notice  period 

Ic)  OP\t  shall  ■.end  a  (  opv  of  this 
notice  to  an\  employing  agencj'  that  is 
involved 

§731.303     Answer. 

lai  Pf'spondf'nt  s  arr^wpr  .\ 
respondent  ma\'  answer  the  charges  in 
writing  and  furnish  documentation  and/ 
or  affidavits  in  support  of  the  response. 
A  respondent  who  is  an  employee  ma\ 
also  an.^wer  oralh    The  respondent  ma\ 
be  represented  bv  a  representatu'e  of  the 
respondent's  choice,  and  such 
representative  shall  be  designated  in 
writing  To  be  timelw  a  written  answer 
shall  be  made  no  more  than  M)  days 
after  the  date  of  the  notice  of  proposed 
action.  In  the  event  an  emplovee 
requests  to  make  an  oral  answer,  the 
request  must  h*^"  made  within  this  30  (ia\ 
time  frame,  and  OPM  shall  determine 


tlif  tun.'  dmi  plai  e  thereof,  and  shall 
(  on->idfr  lUn  answer  the  respondent 
makes  m  reaching  a  dei  ision. 

ibi  Ai^rii.  \  s  (//jsive;'  An  employing 
i_;'Mii  \  iiia\  also  answer  the  notice  of 
piM[»  i.~.'ii  action.  The  tune  limit  for 
filing  <in  answer  is  ;U)  da\  s  from  the  date 
of  the  notice  OPM  shall  ( onsider  any 
answer  the  agem  \  makes  in  reaching  a 
decision. 

§731  304     Decision 

The  tiecision  shall  be  in  writing, 
dated,  and  inform  the  respondent  of  tlie 
reasons  for  the  decision.  The  emplo\ing 
agency  shall  remove  the  appointee  or 
employee  from  the  rolls  within  ,5  work 
days  of  recei[)t  of  OPMs  final  dec:ision 
The  r-'si)onlieiit  shall  also  be  informed 
ttiat  an  ad\erse  dei  ision  (.an  be 
dppe<iled  in  n  (  ordain  e  with  subpart  DE 
of  this  p.ir!   OPM  shall  also  notify  the 
respondent  ^  '•iiip|o\ mi;  .igenc\  of  its 
derision 

Subpart  D — Agency  Suitability  Action 
Procedures 

§731.401     Scope. 

(a)  (.'dirrugf  This  subpart  sets  forth 
the  proi  ediires  to  be  foUowt'd  when  an 
.i.:''iii  \  [iroposes  to  take  a  tinal 
suit,it)ilit\  ai  tion  .ii^.iinst  an  applicant  or 

apilHintee 

(1)1  Ih'UnitKtn   In  this  subpart,  duvs 
mean  .  ili'iuiiir  davs 

§  731 .402     Notice  of  proposed  action. 

The  igeiu  \  shall  [irovide  tfie 
applicant  or  appointee  (hereinafter,  the 
"respondent  ')  reasonable  notice  in 
writing;  ot  the  pro[)osed  action  and  of 
\\\i-  i  hcirui's  at^ainst  the  respondent 
I  i:ii  iiuling  the  <i\-,ulabilit\  for  review. 
u[)on  request,  ot  the  materials  relied 
uponj.  Tbi   notu:e  sliall  state  the  specific 
reasms  f  ir  the  proposed  action,  and 
that  ;he  respondent  has  the  right  to 
answer  the  notu  e  in  writing  The  notice 
shall  inform  the  respondent  r)f  the  time 
limits  tor  response  as  well  as  the 
ad(ir>'ss  to  whii  h  such  response  should 
be  mad.'   It  the  respondent  is  emplo\'ed 
in  the  ciunpetitive  ser\ice  on  the  date 
the  notice  is  served,  the  rt.'spondent 
shall  be  entitled  to  lie  retained  in  a  pa\' 
status  diirinu  the  iiotH  e  period. 

§731.403     Answer. 

.■\  respondent  nia\  answer  the  charges 
m  writing  and  furnish  doi  umentation 
and 'or  affiila\its  in  support  of  the 
response. 

§731.404     Decision. 

rhe  del  ision  shall  be  in  writing, 
dated,  and  inform  the  respijndent  of  the 
reasons  for  the  decision.  "The  respondent 
shall  also  be  informed  that  an  ad\erse 
de(  ision  (an  be  appealed  in  accordance 


with  subpart  E  of  this  part.  The 
employing  agency  shall  remove  an 
appointee  from  the  rolls  within  5  work 
days  of  their  final  decision. 

Subpart  E — Appeal  to  the  Merit 
Systems  Protection  Board 

§  731 .501     Appeal  to  the  Merit  Systems 
Protection  Board. 

(a)  Appeal  to  thf  Merit  Systems 
Protection  Board  An  individual  who 
has  been  found  unsuitable  for 
employment  may  appeal  the 
determination  to  the  Merit  Systems 
Protection  Board.  If  the  Board  finds  that 
one  or  more  charges  are  supported  by  a 
preponderance  of  the  evidence,  it  shall 
affirm  the  determination.  If  the  Board 
sustains  fewer  than  all  the  charges,  the 
Board  shall  remand  the  case  to  OPM  or 
the  agency  to  determine  whether  the 
action  taken  is  still  appropriate  based  on 
the  sustained  charge(s)  This 
determination  of  whether  the  action 
taken  is  appropriate  shall  be  final 
without  any  further  appeal  to  the  Board. 

(b)  Appeal  procedures  The 
procedures  for  filing  an  appeal  with  the 
Board  are  found  at  part  1201  (dthis 
chapter 

Subpart  F — Savings  ^*rovision 

§731.601     Savings  provision. 

No  provision  of  the  regulations  in  this 
part  shall  be  applied  in  such  a  way  as 
to  affect  any  administrative  proceeding 
pending  on  lanuary  29.  2001.  An 
administrative  proceeding  is  deemed  to 
be  pending  from  the  date  of  the  agency 
or  OPM   "notice  of  proposed  action" 
described  in  §731.402 

FKDoi     0(1-!  n  14  piU'il  12-27-00.  R:4t  am] 
BILLING  CODE  6325-01 -P 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  225 
RIN  0584-AC23 

Summer  Food  Service  Program 
Implementation  of  Legislative  Reforms 

AGENCY:  Food  and  Nutrition  Service. 

USD  A. 

ACTION:  Final  rule,  with  technical 

amendments. 


SUMMARY:  This  rule  makes  final  an 
interim  rule  published  in  the  Federal 
Register  on  December  28.  1999.  This 
final  rule  adopts  the  changes  made  to 
the  Summer  F^ood  Service  Program  by 
the  interim  rule  as  mandated  by  three 
public  laws — the  Healthy  Meals  for 
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Healthy  Americans  Act  of  1994,  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
and  the  William  F.  Goodling  Child 
Nutrition  Reauthorization  Act  of  1998, 
Program  changes  include  easing 
restrictions  on  participation  by  private 
nonprofit  organizations  and  food  service 
management  companies,  streamlining 
rules  for  schools  to  encourage  Program 
sponsorship,  and  reducing  paperwork 
burdens  for  State  agencies.  In  addition, 
this  rule  makes  minor  technical  changes 
to  conform  meal  pattern  requirements  to 
the  standards  used  in  the  National 
School  Lunch  Program  and  the  School 
Breakfast  Program,  to  correct  errors  in 
meal  pattern  charts  and  regional  office 
addresses,  and  to  conform  application 
procedures  to  the  Meal  Benefit  Form 
prototype.  Finally,  this  rule  restores  and 
revises  a  paragraph  that  was 
inadvertently  removed  from  program 
regulations  by  the  interim  rule. 
EFFECTIVE  DATE:  December  28,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  M.  Eadie  or  Ms.  Melissa 
Rothstein.  703-305-2620. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Discussion  of  the 
Final  Rule 

The  Summer  Food  Service  Program 
(SFSP)  is  authorized  under  section  13  of 
the  Richard  B.  Russell  National  School 
Lunch  Act  (NSLA)  (42  U.S.C.  1761).  Its 
primary  purpose  is  to  provide  nutritious 
meals  to  children  from  low-income 
areas  during  periods  when  schools  are 
closed  for  vacation. 

In  1994.  1996.  and  1998,  substantive 
changes  to  the  SFSP  were  made  with  the 
enactment  of  three  public  laws.  Readers 
can  find  information  about  these  laws 
and  details  on  the  corresponding 
changes  we  made  to  the  SFSP 
regulations  in  the  interim  rule  (64  FR 
72474)  that  was  published  on  December 
28.  1999.  in  the  Federal  Register. 

The  180-day  comment  period  on  the 
interim  rule  ended  June  25.  2000.  One 
comment  was  received  on  the  interim 
rule.  The  commenter  supported  the 
changes  made  to  the  SFSP  regulations 
by  the  interim  rulemaking  and 
suggested  that  we  continue  the  process 


of  reducing  paperwork  burdens  and 
streamlining  requirements.  This 
commenter  provided  a  number  of 
recommendations  that  we  ma\'  (.(jnM(i''r 
in  a  future  rulemaking.  The  specifi( 
comments  made,  however,  did  not 
apply  directly  to  the  language  in  thf 
interim  rulemaking. 

We  want  to  emphasize  that  the 
interim  rule  pnmarih  brought  the  .SFSP 
regulations  up  t(!  date  with  th(=  statutory 
requirements.  Since  these  changes  were 
implemented  by  State  agencies  ba'-ed  on 
Department  guidance  m  a  timeh 
fashion  after  the  enactment  of  each 
public  law ,  there  were  essentially  no 
new  policy  proposals  in  the  rule  to 
engender  comments. 

Following  is  a  chart  that  lists  by 
program  area  the  pro\'isions  c:(mtained 
in  the  December  28,  1999,  interim  rule: 
we  also  provide  regulatory  citations  m 
the  chart  for  the  reader's  convenien(.e  in 
locating  the  changes  within  the  SFSP 
regulations  at  7  CFP  part  225. 

BILUNG  CODE  3410-3()-P 
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Implementing  Legislative  Reforms  in  the  SFSP  -  Final  Rule 
Provision                                                 Found  In 

1.  Private  Nonprofit  Organizations  (PNOs): 

•     New  sponsor  selection  pnonty  system 

S225.6(b)(5) 

•     The  one-year  waiting  period  is  eliminated  for  PNOs  to 
serve  an  area  previously  served  b\  a  school  food 
authonty  (SF.A)  or  a  government  sponsor. 

Removed  from: 

11225.2  -  definition  of  a  PNO, 

225.6(a)(3)(iv)(B),  and 

225.14(d)(7)(iv). 

•     Warnings  only  for  PNOs  pnnted  on  application 

matenals  are  eliminated.   .At  State  option,  all  application 
materials  may  contain  warning  language    I  pgraded 
maximum  fine  that  can  be  levied  to  statutory  limit  of 

s:5.ooo 

§225.6(a)(4) 

•     Special  training  for  PNOs  is  eliminated 

Removed  from  §225. 7(a). 

•     Increase  number  of  sites  and  children  served  at  those 
sites  by  PNOs. 

n225.2- definition  of  a  PNO, 
225.6(b)(6)(ii),  and 
225.14(d)(6) 

•     PNOs  can  use  commercial  vendors 

Removed  prohibition  from: 
11225.2 -definition  of  a  PNO, 
225.6(a)(3).  225.1 4(dX7).  and 
225.15(g)(3) 

•     Eliminated  the  March  1  indication  of  interest 
requirement 

Removed  from: 

JI225.2  -  definition  of  a  PNO  and 

225.14(d)(7)(iv). 

2.  Paperwork  Reductions: 

•     Eliminated  cntena  from  the  State's  Management  and 
.Administration  Plans. 

Remaining  criteria  at  |225.4(d) 

•      Eliminated  annual  submi.-^sion  o\  free  and  reduced  price 
policy  statement  for  SF.As. 

J225.6(c)(4)(i) 

3.   Food  Service  Management  Companies  (FSMC) 

•     Eliminated  requirement  that  FSMC\  must  be  registered 
by  State  agencies;  it  is  now  a  State  caption    C  onfoiining 
changes  made  to  appeal  procedures 

J225.6(g)and 
225.13(a) 

•     Eliminated  State  agency  reporting  rcquirt-ment  on 
registration  of  FSMCs. 

Removed  from: 
J225.8(d). 

•     Contracts  with  FS.VICs  must  require  mandatory  periodic 
inspections  of  meals  to  determine  it  bacteria  levels 
conform  with  local  standards 

S225.6(h)(2)(v) 

4.  School  Food  Authorities  (SFAs) 

•     SF.As  don't  have  to  conduct  training  o\  site  personnel 

J225.9(c)(l)(i) 
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before  getting  their  second  advance  operating  payment. 

•     SFAs  may  utilize  "offer  versus  serve"  option  at  all  sites. 

J225.16(f)(l)(ii) 

•     SFAs  must  use  a  single  permanent  agreement  and 
common  claims  form  for  all  child  nutrition  programs. 

JJ225.6(e)  and 
225.9(d) 

•     SFAs  with  satisfactory  reviews  under  the  National 
School  Lunch  Program  (NSLP)  are  exempt  from  SFSP 
review  in  the  same  year. 

1225.7(d)(2) 

5.  Definition  of  Household  Types  and  Clarifying  Language  on  Application  Procedures 

All  references  to  "AFDC"  are  removed  and  replaced  with 

"TANF". 

"FDPIR  household"  is  added  as  a  definition  and  as  a 

qualifying  program  for  automatic  eligibility  for  SFSP 

benefits. 

JI225.2  definitions, 
225.6(c)(4(ii)(B),  225.15(e).  and 
225.15(f)(3),(4).and(5) 

6.  National  Youth  Sports  Program  (NYSP) 

•     Statutory  authority  for  Academic-Year  NYSP  sites 
expired;  all  references  to  "academic-year  NYSP"  are 
removed. 

J225.2  -  definitions  and 
throughout  Part  225 

•     Definition  of  "NYSP  feeding  site"  is  revised  to  allow 
eligibility  based  on  enrollment  or  area  eligibility . 

IS225.2 

7.  Consolidated  Benefits  for  Homeless  Children                                                                          | 

•     Administration  and  delivery  of  benefits  to  homeless 
children  was  consolidated  under  the  Child  and  Adult 
Care  Food  Program.  Homeless  shelters  may  still  operate 
SFSP  as  either  open  or  enrolled  sites. 

References  to  homeless 
emergency  shelters  removed  at: 
SJ225.2,  225.6(c)(2).  225.6(d). 
225.8(e),  225.14(c)(3), 
225.14(d)(4),  225.15(a)(2),  and 
225.16(b)(2). 

8.  Number  of  Meals  and  Meal  Pattern  Requirements 

•     Reimbursable  meals  for  camps  and  migrant  sites  were 
reduced  from  4  to  3  (or  2  meals  and  1  snack)  per  day  per 
child. 

JJ225.16(b)(l)(i)and 
225.16(b)(4) 

•     The  term  "snack"  replaced  the  term  "supplement 

Starting  at  $225. 16(b) 

•     Equivalencies  of  egg  to  meat  or  meat  alternatives  are 
changed  to  conform  to  those  used  in  the  National  School 
Lunch  Program  and  School  Breakfast  Programs. 

1225.16(d) 

9.  Program  Payments 

Reimbursement  rates  for  Alaska  and  Hawaii  were  adjusted       $225. 9(d)(9) 
upward  to  reflect  the  higher  cost  of  living  in  those  States. 

BILLING  CODE  341D-30-C 
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Restoring  a  State  Agency  Reporting 
Requirement 

Since  1990.  FNS  has  played  a  special 
role  in  monitoring  the  participation  of 
PNOs  in  the  SFSP.  Section  13{p)(l)  of 
the  NSLA.  which  was  added  by  Pub  L 
101-147.  the  Child  .Nutrition  and  VVIC 
Reauthorization  Act  of  1989.  authorizes 
the  Secretar\-  to  establish  a  system  of 
compliance  monitoring  of  PNOs.  As 
mandated  in  section  l/t(p)(2).  one  half  of 
one  percent  of  each  annual 
appropriation  of  the  SFSP  funds  this 
monitoring  system.  FNS  regional  offices 
carrv  out  this  special  monitoring  effort 
bv  conducting  reviews  of  PNOs  in  their 
States.  In  order  to  conduct  these 
reviews,  regional  offices  rely  on 
receiving  information  on  a  timelv  basis 
from  the  State  agencies  about  the  PNOs 
that  are  approved  each  year  to  operate 
the  Program  Because  of  the  importance 
of  these  reviews,  the  SFSP  regulations 
were  amended  on  April  10.  1990.  to 
require  State  agency  submission  of  this 
information  to  FNS  regional  offices. 

In  the  Dec  ember  28.  1999  interim 
rule,  paragraph  (e|  of  ^  225  8  which 
contained  this  submission  requirement 
uds  mistakenly  removed.  This 
paragraph  required  State  agencies  to 
submit  to  their  FNS  regional  office  a  list 
iif  potential  PNO  sponsors  and  their 
addresses  by  May  1st  each  year.  For 
each  potential  PNO  sponsor.  State 
agencies  were  required  to  estimate  the 
number  of  sites,  locations,  dates  of 
operation  per  site,  and  daily  attendance 
per  site.  This  paragraph  also  referenced 
th^'  need  to  gather  and  analvze 
information  on  P.NOs  that  was  required 
in  i}  225.6(a)(3|  (The  interim  rule 
remcned  §  225  6(a)(3)  because  the 
statutory  requirement  addressed  in  this 
paragraph  was  eliminated  bv  Pub.  L 
105-336.  the  William  F  Goodling  Child 
Nutrition  Reauthorization  Act  of  1998). 
.Aelditionallv.  State  agencies  were 
required  to  supplv  additional 
information  and  to  update  previously 
estimated  information  about  each 
approved  PNO  within  5  working  days  of 
the  approval 

To  eliminate  the  potential  for 
confusion  about  FNS'  need  for  this 
information,  we  are  restoring  this 
requirement  in  ^  225.8  in  this 
rulemakino  The  new  paragraph 
contains  similar  language  to  the  old 
paragraph,  with  some  e.xceptions.  The 
new  paragraph  does  not  require  the 
analysis  of  information  collected  in 
accordance  with  §  225.6(a)(3),  since  that 
analysis  is  no  longer  required  Similarh  . 
we  do  not  ask  State  agencies  to  report 
homeless  sites,  since  sites  are  no  longer 
categorized  as  specifically  serving  a 
homeless  population. 


Accordingly,  a  new  paragraph  (d)  is 
added  to  §  225.8  to  require  State  agency 
submission  of  a  list  of  potential  PNO 
sponsors  bv  May  1  st  of  each  year.  New- 
paragraph  (d)  will  also  require  State 
agencies  to  submit  additional  detailed 
information  of  PNO  sponsors  within  5 
davs  of  their  approval  to  participate  in 
the  Program. 

Corrections 

This  rule  corrects  several  errors  in 
part  225   We  are  revising 
«}  225.15(f)(4)(vii)  to  specify  that  the 
penalties  notice  should  appear 
immediately  above  the  signature  block 
on  the  applu  ation  for  free  meals.  This 
IS  consistent  with  the  Meal  Benefit  Form 
prototype  (free  and  reduced  price  meal 
application)  that  FNS  revised  in  spring 
2000.  Another  correction  is  to  the 
breakfast  meal  pattern  chart  found  in 
*?  225.16(d)(1).  The  minimum  amount 
for  cooked  dry  beans  or  peas  under  the 
meat  and  meat  alternates  component  is 
shown  as  '  -  cup.  The  correct  amount 
should  be  '  a  cup.  The  SFSP  meal 
pattern  charts  were  most  recently 
updated  in  ,i  final  rule  entitled 
Modifi(  ation  of  the  "Vegetable  Protein 
Products"  Requirements  for  the 
National  Si:hool  Lunch  Program.  Sc;hool 
Breakfast  Program,  Summer  Food 
Service  Program  and  (ihild  and  Adult 
Care  Food  Program,"  which  was 
published  on  March  9.  2000  (65  FR 
12429)  Lastly,  we  are  correcting 
addresses  for  several  FNS  regional 
offices  in  various  paragraphs  of 
^225  19 

n.  Procedural  Matters 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866,  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Public  Liw  104-4 

Title  II  of  the  I'nfunded  Mandates 
Reform  Act  of  1995  (I  !MRA),  Pub  L. 
104—4.  requires  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
Under  section  202  of  the  L'MRA.  the 
Food  and  Nutrition  .Service!  generally 
must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  Federal 
mandates  that  may  result  in 
e.xpenditures  to  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  Si  00  million  or  more 
in  any  one  year.  When  suc:h  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  the  Food  and 


Nutrition  Service  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  more  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  and  tribal  goverrunents  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  12372 

The  Summer  Food  Service  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.559.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  part  3015,  subpart  V,  and  related 
notices  (48  FR  29114  and  49  FR  2276), 
this  program  is  included  in  the  scope  of 
E.xecutive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulator}-  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Sainuel  Chambers,  Jr., 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS),  has  certified  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Since  the 
provisions  contained  in  this  rule  were 
previously  implemented,  it  will  have  no 
impact. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
lustice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
EFFECTIVE  DATE  section  of  the  preamble 
of  the  rule.  Prior  to  any  judicial 
c;hallenge  to  the  provisions  of  this  rule 
or  the  applications  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  This  includes  any 
administrative  procedures  available 
through  State  or  local  governments. 
SFSP  administrative  procedures  are  set 
forth  at:  (1)  7  CFR  225.13,  which 
outlines  appeals  procedures  for  use  by 
a  sponsor  or  a  food  service  management 
company;  and  (2)  7  CFR  225.17  and  7 
CFR  parts  3016  and  3019,  which 
address  administrative  appeal 
procedures  for  disputes  involving 
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procurement  by  State  agencies  and 
sponsors. 

Paperwork  Reduction  Act 

This  final  rule  contains  information 
collection  requirements  in  §  225, 8(d) 
that  have  been  approved  by  the  Office 
of  Management  and  Budget  on  February 
28,  2000  (control  number  0584-0280) 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507). 

List  of  Subjects  in  7  CFR  Part  225 

Food  and  Nutrition  Service,  Food 
assistance  programs.  Grant  programs — 
health.  Infants  and  children,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
amending  7  CFR  part  225,  which  was 
published  at  64  FR  72474  on  December 
28,  1999.  is  adopted  as  a  final  rule  with 
the  following  changes: 

PART  225— SUMMER  FOOD  SERVICE 
PROGRAM 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  Sees.  9,  13,  and  14,  National 
S(  hool  Lunch  Act,  as  amended  (42  U.S.C. 
17.58.  1761,  and  1762a). 

2.  In  §  225.8,  add  new  paragraph  (d) 
to  read  as  follows: 

§  225.S    Records  and  reports. 

***** 

(d)(1)  By  May  1  of  each  year,  State 
agencies  must  submit  to  the  appropriate 
FNSRO  a  list  of  potential  private 
nonprofit  organization  sponsors.  The 
list  must  include  the  following 
information  for  each  applicant  sponsor: 

(i)  Name  and  address; 

(ii)  Geographical  area(s)  proposed  to 
be  served; 

(iii)  Proposed  number  of  sites;  and 

(iv)  Any  available  details  of  each 
proposed  site  including  address,  dates 
of  operation,  and  estimated  daily 
attendance. 

(2)  State  agencies  must  also  notify  the 
appropriate  FNSRO  within  5  working 
days  after  they  approve  each  private 
nonprofit  organization  to  participate  as 
a  SFSP  sponsor.  When  State  agencies 
notify  the  FNSRO  of  sponsor  approval, 
they  must  provide  the  following 
information: 

(i)  Any  changes  to  site  locations,  dates 
of  operation,  and  estimated  daily 
attendance  that  was  previously 
provided; 

(ii)  The  hours  and  type(s)  of  approved 
meal  service  at  each  site; 

(iii)  The  type  of  site  approval — open, 
restricted  open,  closed  enrolled,  or 
camp;  and 

(iv)  Any  other  important  details  about 
each  site  that  would  help  the  FNSRO 


plan  reviews,  including  whether  the  site 
is  rural  or  urban,  or  vended  or  self- 
preparation. 

3,  In  225.15,  revise  paragraph 
(f)(4)(vii)  to  read  as  follows: 

§  225.1 5    Management  responsibilities  of 
sponsors. 

***** 

(f)*  *  * 

(4)  *  *  * 

(vii)  A  notice  placed  immediately 
above  the  signature  block  stating  that 
the  person  signing  the  application 
certifies  that  all  information  provided  is 
correct,  that  the  household  is  applying 
for  Federal  benefits  in  the  form  of  free 
Program  meals,  that  Program  officials 
may  verify'  the  information  on  the 
application,  and  that  purposely 
providing  untrue  or  misleading 
statements  may  result  in  prosecution 
under  State  or  Federal  criminal  laws: 
and 
***** 

4.  In  §  225.16,  revise  the  entry  for 
"Cooked  jiry  beans  or  peas"  in  the  table 
under  Meat  and  Meat  Alternates 
(Optional)  in  paragraph  (d)(1)  to  read  as 
follows: 

§  225.1 6    Meal  service  requirements. 

***** 

(d)  *  *  * 
(1)  *  *  * 


Food  components 


Minimum 
amount 


Meat  and  Meat  Alternates  (Optional) 


Cooked  dry  beans  or  peas 


\u  cup. 


5.  In  §  225.19,  revise  paragraphs  (b), 
(c).  (d),  (e),  (f)  and  (g)  to  read  as  follows: 

§225.19    Regional  office  addresses. 

***** 

(b)  In  the  States  of  Delaware,  District 
of  Columbia,  Maryland,  New  Jersey. 
Pennsylvania,  Puerto  Rico,  Virginia. 
Virgin  Islands,  and  West  Virginia:  Mid- 
Atlantic  Regional  Office.  FNS.  U.S. 
Department  of  Agriculture.  Mercer 
Corporate  Park,  300  Corporate 
Boulevard,  Robbinsville,  NJ  08691- 
1598. 

(c)  In  the  States  of  Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee:  Southeast  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture,  61 
Forsyth  Street,  SW,  Room  8T36,  Atlanta, 
GA  30303-3415. 


(d)  In  the  States  of  Illinois,  Indiana, 
Michigan,  Minnesota  Ohio,  and 
Wisconsin:  Midwest  Regional  Office. 
FNS,  U.S.  Department  of  .Agriculture,  77 
West  lackson  Boulevard.  20th  Floor. 
Chicago.  IL  60604-3507. 

(e)  In  the  States  of  Arkansas. 
Louisiana,  New  Mexico.  Oklahoma  and 
Texas:  Southwest  Regional  Office.  F.NS, 
U.S.  Department  of  Agriculture.  1100 
Commerce  Street.  Room  5-C-30.  Dallas. 
TX  75242-9980. 

(f)  In  the  States  of  Colorado.  Iowa. 
Kansas.  Missouri,  Montana,  Nebraska, 
North  Dakota.  South  Dakota,  L'tah  and 
Wyoming:  Mountain  Plains  Regional 
Office,  FNS,  U.S.  Department  of 
Agriculture.  1244  Specr  Boulevard. 
Suite  903.  Denver,  CO  80204-3581 . 

(g)  In  the  States  of  Alaska,  Americ;an 
Samoa.  Arizona,  California,  Guam, 
Hawaii.  Idaho.  Nevada.  Oregon,  the 
Commonwealth  of  the  .Northern  Mariana 
Islands,  and  Washington;  Western 
Regional  Office,  FNS,  U.S.  Department 
of  Agriculture.  550  Kearney  Street, 
Room  400,  San  Francisco,  CA  94108- 
2518. 

Dated:  Derember  21.  2000. 
George  .\.  Braley, 

Acting  Administrator 

|FR  Dor  00-11095  Filed  12-27-00:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  FVOO-930-4  FIR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  al.;  Authorization  of  Japan 
as  an  Eligible  Export  Outlet  for 
Diversion  and  Exemption  Purposes 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


summary:  The  Department  of 
Agriculture  (Department)  i*^-  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  authorizes  Japan  as  an  eligible 
export  market  under  the  diversion  and 
exemption  provisions  of  the  Federal  tart 
cherry  marketing  order  (order). 
Previously,  shipments  to  Canada. 
Mexico,  or  Japan  did  not  qualifx'  for 
diversion  credit  and  could  not  be 
approved  as  exempt  uses.  The  Cherry 
Industry  Administrative  Board  (Board) 
recommended  allowing  shipments  to 
Japan  to  qualif\-  as  exempt  use 
shipments  and  to  be  eligible  for 
diversion  credit.  The  order  regulates  the 
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handling  of  tart  cherries  grown  in  the 
States  of  Michigan,  New  York. 
Pennsylvania.  Oregon.  Utah, 
Washington,  and  Wisconsin  and  is 
administered  locally  by  the  Board. 
EFFECTIVE  DATE:  fanuarv  2Q.  20ni 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A  Petrella  or  Kenneth  G. 
lohnson.  Marketing  Order 
.■\(iministration  Branch,  F&V,  AMS. 
rSDA.  Suite  2A04.  Unit  1.55.  4700  River 
Road.  Riverdale,  .Maryland  20737,  (301) 
734-5243:  Fax:  (301) '734-5275,  or 
George  Kelhart.  Technical  Advisor. 
Marketing  Order  .\dministrati()n 
Branch.  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  room  2525-S.  P.O.  Box 
96456,  Washington.  DC  20090-6456: 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698, 

Small  businesses  may  request 
information  on  complying  with  this 
regulaticm  by  contacting  |av  Guorber, 
Marketing  Order  .administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  P.O.  Box  96456.  room 
2525-S.  Washington.  DC  20090-6456: 
telephone  (202)  720-2491:  Fax:  (202) 
720-5698.  or  E-mail: 
lav  GuerberSiisda  gov 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No  930  (7  CFR  part  930) 
regulating  the  handling  of  tart  cherries 
grown  in  the  States  (jf  Michigan.  New 
York.  Pennsylvania.  Oregon.  Utah. 
Washington,  and  Wisconsin,  hereinafter 
referred  to  as  the  "order."  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  US.C  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  .Agriculture 
(Department  or  USDA)  is  issuing  this 
rule  in  conformance  with  Executive 
Order  12866. 

This  rule  has  been  reviewed  under 
p:\ecutive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  mtended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608c(15)(A)  of  the  Act,  anv 
handler  sub|ect  to  an  order  may  file 
with  the  Secretary'  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  (he 
hearing  the  Secretary  would  rule  on  the 


petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  davs  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  continues  to  authorize 
shipments  of  tart  cherries  to  fapan  to 
qualif\  as  exempt  use  shipments  and  to 
be  eligible  for  diversiim  credit. 
Currently,  exports  to  countries  other 
than  Canada  or  Mexico  may  receive 
diversion  credit,  and  may  qualify  as 
exempt  shipments.  Prior  to  the  issuance 
of  the  uiterim  final  rule  published  lune 
2.  20t)0  (65  FR  35265).  )apan  was  not 
eligible  for  diversion  and  exemption  in 
the  past  because,  according  to  the 
Board,  tart  cherry  markets  were  well 
established  in  that  country  The  Board, 
at  its  March  2.  2000,  meeting, 
recommended  allowing  |apan  to  become 
an  eligible  export  outlet  for  diversion 
credit  and  exempt  uses  in  order  to 
stimulate  sales  to  that  country.  This  was 
because  exports  to  lapan  have  greatly 
decreased  industry-wide. 

The  order  authorizes  the  use  of 
volumt>  regulation.  In  years  when 
volume  regulation  is  implemented  to 
stabilize  supplies,  a  certain  percentage 
of  the  cherry  crop  is  required  to  be  set 
aside  as  restricted  ttmnage.  and  the 
balance  may  be  marketed  freely  as  free 
tonnage  The  restricted  tonnage  is 
required  to  be  maintained  in  handler- 
owned  inventory  reserve  pools. 
Handlers  in  volumi;  regulated  States 
may  hilfill  their  restricted  tonnage 
requirements  with  diversion  credits 
earned  by  diverting  cherries  or  cherry 
products  Handlers  are  permitted  to 
divert  (at  plant  or  with  grower-diversion 
certificates  from  growers  choosing  not  to 
tleliver  their  crop)  as  much  of  their 
restricted  pen  entage  (reserve  ptjol) 
requirements  as  they  deem  appropriate. 
H.uidJers  also  may  divert  cherries  by 
using  (berries  or  cherry  products  for 
exempt  purposes,  including  the 
development  of  export  markets. 
Presently,  these  markets  do  not  include 
Canada  and  Mexico. 

Section  920.62  of  the  order 
(Exemptions)  provides  that  cherries 
which  are  diverted  in  accordance  with 
<^  930.59,  which  are  used  for  new 
product  and  new  market  development, 
w  hich  are  used  for  experimental 
purposes,  or  which  are  used  for  any 
other  purposes  designated  by  the  Board. 
UK  hiding  (berries  processed  into 
products  for  markets  for  which  less  than 
5  percent  of  the  preceding  5-year 
average  production  of  cherries  was 
utilized,  may  be  exempt  from  the 


assessment,  quality  control,  volume 
regulation,  and  reser\'e  provisions  of  the 
order. 

Currently.  §  930.162  of  the  rules  and 
regulations  under  the  order  authorizes 
the  sale  of  cherries  and  cherry  products, 
including  the  development  of  sales  for 
new  and  different  tart  cherry  products 
or  the  expansion  of  sales  for  existing  tart 
cherry  products,  to  countries  other  than 
Canada  and  Mexico. 

When  the  Board  initially 
recommended  regulations  for  exempt 
uses  and  handler  diversion  in  1997-98. 
exports  to  Japan  were  averaging  about 
3.0  million  pounds  per  season.  The 
industry  considered  Japan,  as  well  as 
Canada  and  Mexico,  to  be  a  premium 
markets  for  tart  cherries,  not  outlets  for 
which  exemptions  and  diversion  credit 
should  be  given.  With  regard  to  Canada 
and  Mexico,  the  industrv'  also  was 
concerned  about  transshipments  of 
lower-priced  cherries  because  of  their 
close  proximity  to  the  primary  domestic 
market.  In  1998-99,  sales  to  Japan  fell 
to  1.6  million  pounds,  and  in  1999—00 
sales  further  dropped  to  943.000 
pounds.  The  Board,  therefore, 
recommended  that  exports  to  Japan  be 
eligible  for  diversion  and  exemption. 
This,  in  the  Board's  opinion,  would 
provide  an  incentive  for  handlers 
throughout  the  industn,'  to  make 
shipments  to  that  country  and  stimulate 
activity. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  final  regulatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act'(RFA)  will  allow  AMS  to 
certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy. 
AMS'  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opt  for  such 
certification,  but  rather  perform 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 
the  Programs"  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulatory  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulator}-  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 
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group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  order  and 
approximately  900  producers  of  tart 
cherries  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
include  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  annual 
receipts  of  less  than  $5,000,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  5500,000. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frozen,  canned, 
juiced,  and  pureed.  During  the  period 
1995/96  through  1999/00, 
approximately  90  percent  of  the  U.S. 
tart  ciierrv'  crop,  or  280.3  million 
pounds,  was  processed  annually.  Of  the 
280.3  million  pounds  of  tart  cherries 
processed,  63  percent  were  frozen,  29 
percent  canned  and  8  percent  utilized 
for  juice.  Exports  to  Japan  in  1999-00 
were  943,000  pounds. 

This  rule  continues  to  authorize  tart 
cherry'  shipments  to  Japan  to  qualify  as 
exempt  use  shipments  and  to  be  eligible 
for  diversion  credit.  The  objective  of 
this  action  is  to  stimulate  and  expand 
sales  of  tart  cherries 

This  rule  is  expected  to  benefit 
growers  and  handlers  by  assisting 
growers  market  a  greater  proportion  of 
their  crop  to  handlers  having  access  to 
export  markets.  Handlers,  instead  of 
diverting  at-plant  or  in-orchard  or 
placing  product  in  reserves,  could  ship 
product  to  Japan  and  receive  diversion 
certificates  that  could  be  used  to  offset 
any  restricted  percentage  obligations. 
Handlers  also  would  benefit  from  this 
action  as  they  would  be  able  to  process 
greater  amounts  of  tart  cherries,  as  a 
result  of  receiving  more  product  from 
growers  for  shipment  to  Japan,  through 
their  facilities,  thus  spreading  their 
operation  costs  and  increasing  returns  to 
growers. 

One  alternative  to  this  action 
considered  by  the  Board  was  to  disallow 
exemptions  and  diversion  credit  for 
shipments  to  Japan.  However,  this  was 
not  expected  to  be  favorable  to  cherry 
growers  and  handlers  throughout  the 
production  area  because  it  might  cause 
a  further  decline  in  the  Japanese  market, 
as  occurred  in  1999-00. 

The  Board's  meetings  were  widely 
publicized  throughout  the  tart  cherry 
industrv  and  all  interested  persons  were 
invited  to  attend  them  and  participate  in 
Board  deliberations.  Like  all  Board 
meetings,  the  March  2000  meeting  was 


a  public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
their  views  on  these  issues.  The  Board 
itself  is  composed  of  18  members,  of 
which  1 7  members  are  growers  and 
handlers  and  one  represents  the  public. 
Also,  the  Board  has  a  number  of 
appointed  committees  to  review  certain 
issues  and  make  recommendations. 

This  rule  will  not  impose  any 
additional  recordkeeping  requirements 
on  either  small  or  large  tart  cherry 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
which  duplicate,  overlap  or  conflict 
with  this  rule. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U,S.C.  Chapter  35).  the 
information  collection  and 
recordkeeping  requirements  imposed  by 
this  order  have  been  previously 
approved  bv  OMB  and  assigned  OMB 
Number  0581-0177. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  June  2,  2000  (65  FR  35265). 
Copies  of  the  rule  were  mailed  by  the 
Board's  staff  to  all  Board  members  and 
cherry  handlers.  In  addition,  the  rule 
was  made  available  through  the  Internet 
bv  the  Office  of  the  Federal  Register. 
That  rule  provided  a  60-day  comment 
period  which  ended  August  1.  2000. 
Two  comments  were  received.  One 
comment  was  received  from  the  Oregon 
Farm  Bureau  and  the  other  was  received 
from  a  tart  cherry  grower  and  handler  in 
Oregon. 

The  two  commenters  opposed  making 
Japan  an  eligible  export  market  under 
the  diversion  and  exemption  provisions 
of  the  order.  Prior  to  the  issuance  of  the 
interim  final  rule,  shipments  to  Canada. 
Mexico,  or  Japan  did  not  qualif>'  for 
diversion  credit  and  could  not  be 
approved  as  exempt  uses.  lapan  was 
considered  a  premium  market  similar  to 
the  domestic  market.  The  markets  in 
Canada  and  Mexico  also  were 
considered  similar  to  the  domestic 
market.  This  was  because  these  markets 
were  in  close  proximity  to  the  United 
States  and  the  industry  was  concerned 
about  transshipments  of  lower-priced 
cherries  if  shipments  to  these  markets 
were  eligible  for  diversion  credit  in 
meeting  volume  control  obligations. 

Under  the  volume  control 
mechanism,  the  industry  has 
established  a  price  system  with 
diversion  credit  shipments  commanding 


lower  prices  than  those  shipped 
domestically.  Handlers  purchase  the 
free  percentage  portion  of  the  grower 
deliveries  which  can  be  marketed,  and 
pay  low  prices  for  the  excess  cherries 
which  are  disposed  of  under  the 
diversion  and  exemption  provisions  of 
the  order.  The  cherries  that  are  not 
disposed  of  in  this  manner  are  held  in 
reserve.  .Some  States  in  the  production 
area,  like  Oregon,  are  not  subject  to 
volume  regulation  and  handlers 
purchase  all  of  the  marketable 
production  delivered  by  their  growers. 
Generally,  higher  quality  and  conditirm 
cherries  return  more  money  to  the 
grower. 

Total  U.S.  exports  to  Japan  have  fallen 
from  3.2  million  pounds  in  1996-97  to 
1.6  million  pounds  in  1998-99  Durinu 
the  1999-00  crop  year,  total  exports  to 
Japan  fell  further  to  943.000  pounds. 
This  represents  a  70  percent  decrease  in 
exports  from  1996-97.  Under  the 
interim  final  rule,  shipments  to  Japan 
qualif\'  as  exempt  use  shipments  and  are 
eligible  for  diversion  credit.  This  is 
expected  to  stimulate  shipments  to 
Japan  industry-wide. 

Both  commenters  claim  that  Japan  is 
a  well-established  and  premium  market 
which  should  not  be  eligible  for 
diversion  credit.  The  buyers  in  lapan  are 
willing  to  pay  a  premium  for  cherries  of 
the  quality  and  condition  they  desire. 
One  of  the  commenters,  stated  that  its 
customers  consistently  pay  top-dollar, 
and  are  rewarded  with  the  very  best  his 
firm  can  offer.  This  commenter 
indicated  that  his  firm  has  not 
experienced  a  comparable  sense  of 
"premium"  in  its  exports  to  Canada. 
Nonetheless,  the  industry  concerns  on 
the  transshipment  of  lower-priced 
cherries  to  the  United  States  weigh 
heavily  in  consideringXanada  a  primary- 
market  under  the  order.  Oregon 
comprised  about  1.4  percent  of  the 
domestic  production  during  the  last 
three  shipping  seasons  (1997-1999). 

Both  commenters  agree  that  exports  to 
Japan  have  fluctuated  over  the  years,  but 
contend  that  the  fluctuations  are  a 
function  of  the  size  of  the  Oregon  crop 
and  not  a  softening  of  the  mar'-;et.  The 
goal  of  the  Board  in  recomme.iding  this 
action  was  to  stimulate  shipments  to 
Japan  by  providing  growers  and 
handlers  from  other  parts  of  the 
production  area  with  a  means  of 
competing  in  Japan.  The  intent  of  the 
action  is  not  to  negatively  impact  the 
Oregon  growers  and  handlers  shipping 
to  Japanese  markets,  but  to  expand 
markets  in  Japan  in  the  interest  of  the 
entire  U.S.  tart  cherry  industry. 
Although  the  action  is  expected  to 
enable  firms  from  the  other  parts  of  the 
production  area  to  gain  a  foothold  in  the 
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price  conscious  markets  in  Japan,  it  is 
nut  expected  to  prevent  the  firms  in 
Oregon  from  supplying  the  needs  of 
their  quality  conscious  customers, 
willing  to  pav  premium  prices. 

Shipments  to  markets  under  the 
diversion  and  exemption  provisions  of 
the  order  can  be  snld  at  lower  pric:es 
than  those  shipped  domestically 
because  growers  are  paid  less  for  the  tart 
cherries  subject  to  the  diversion  and 
exemption  provisions.  Because  cherries 
produced  in  Oregon  are  not  sub|ect  to 
volume  regulation  under  the  order,  tart 
cherries  are  not  subject  to  the  diversion 
credit  and  exemption  provisions  of  the 
order,  and  growers  are  paid  for  all  of  the 
cherries  delivered. 

The  primarv  purpose  of  the  order  is 
to  strengthen  marketing  conditions  in 
the  primary  domestic  market  through 
\{>lume  regulation.  In  implementing 
volume  controls  and  the  related 
procedures,  the  Department's  goal  is  to 
apply  the  requirements  uniformly  in  as 
equitable  a  manner  as  possible,  and  to 
assure  that  anv  regulator^'  action  is  in 
the  interest  of  the  entire  industr\ 
covered  under  the  order,  not  just  one 
segment  or  part  of  the  industry 
.\uthorizing  Japan  as  an  eligible  export 
market  under  the  diversion  and 
exemption  provisions  of  the  order  is 
expected  to  help  the  industn.'  further 
develop  the  Japanese  market.  This  is  in 
the  long  term  interest  of  all  growers  and 
handlers  of  fart  cherries  covered  under 
the  order. 

In  view  of  this,  these  comments  are 
denied. 

A  small  business  guide  on  complying 
with  fruit,  vegetable  and  specialtv  crop 
marketing  agreements  and  orders  mav 
be  viewed  at:  http: Www. ams.usda.gov' 
f\'  moab.html.  Anv  questions  about  the 
compliance  guide  should  be  sent  to  [av 
Guerber  at  the  prev;r)usl\'  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section 

.After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  found  that 
finalizing  this  interim  final  rule. 
without  modifications,  as  published  in 
the  Federal  Register  (6.5  PR  35265).  will 
tend  to  effectuate  the  declared  policv  of 
the  Act. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  930  is  amended  as 
follows; 


PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

A(  (ordiitglv,  the  interim  final  nile 
amending  7  CFK  part  930  which  was 
published  at  65  FR  35265  on  [une  2. 
2000.  IS  adopted  as  a  final  rule  without 
change. 

Dated;  December  21.  2000. 
Robert  C.  Keeney. 

Df put}  Adniinistmtur.  Fruit  and  Vegetable 
Programs 

IK  [)m,    (Ml-  iUAJ.  Kileii  12-27-00;  8;45  ami 
BILLING  CODE  3410-02-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  103,  208,  210,  212,  235, 
241,  and  245a 

[INS  No.  2004-99] 

RIN  1115-AF53 

Clarification  of  Parole  Authority 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments 


summary:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulatinns  ( dm  erning  the 
authority  to  grant  the  parole  of  aliens 
from  Ser\'ice  custody  bv  specifically 
idenlif\ing  the  scope  of  that  authority. 
This  action  is  being  taken  to  clarif\' 
whi(  h  i)ffii  lals  are  authorized  bv  the 
.■\ttorney  Cieneral.  acting  through  the 
C'ommissioner,  to  grant  parole  from 
Service  custodv 

DATES:  Efjectivf  Date:  This  interim  rule 
IS  effective  January  29.  2001. 

('ommtTit  Datf  Written  comments 
must  be  submitted  (m  or  before  Februarv 
26.2001 

ADDRESSES:  Please  submit  written 
I  nmments.  in  triplicate,  to  the  Director. 
Piilit  y  Directives  and  Instructions 
Branch,  Immigratum  and  Naturalization 
Service.  425  I  Street  N\V.  Room  4034. 
Washington.  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2004—99  on  your  c:orrespondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
(ailing  (202)  514-304H  to  arrange  for  an 
appointment 

FOR  FURTHER  INFORMATION  CONTACT: 
'I'vette  M   LaCJonferie.  Office  of 
International  Affairs.  Parole  Branch.  Ill 
Mas.sachusetts  Avenue  NW.,  ULUCO 


Building,  third  floor.  Washington,  DC 
20001.  telephone  (202)  305-2670. 
SUPPLEMENTARY  INFORMATION: 

How  Does  This  Rule  Amend  the 
Existing  Regulation? 

Section  212{dK5)(A)  of  the 
Immigration  and  Nationality  Act  (Act) 
gives  the  Attorney  General  discretion  to 
parole  into  the  United  States, 
temporarily,  for  urgent  humanitarian 
reasons  or  significant  public  benefit,  any 
alien  applying  for  admission  to  the 
United  States.  While  the  power  to 
delegate  this  authority  clearly  flows 
from  the  Attorney  General  through  the 
Commissioner  to  her  designees,  §  212.5 
appears  to  delegate  this  parole  authority 
solely  to  the  district  director  (DD)  and 
the  chief  patrol  agent  (CPA).  This  rule 
amends  §  212.5  to  bring  it  into 
conformity  a  with  the  delegation  of 
authority  provisions  contained  in  §§  2.1 
and  103.1.  This  rule  adds  a  new 
paragraph  (a)  to  §  212.5  which 
specifically  states  that  the  scope  of  the 
authority  to  grant  parole  flows  from  the 
Commissioner  through  her  designees,  so 
that  the  Deputy  Commissioner,  the 
Executive  Associate  Commissioner 
(EAC)  for  Field  Operations,  regional 
directors  (RD)  and  other  designees  have 
the  power  to  grant  parole. 

Why  is  This  Rule  Necessary? 

This  rule  is  intended  to  clarif\'  the 
existing  authority  of  Service  officials  to 
grant  parole.  Some  have  interpreted 
§  212.5  to  mean  that  the  authority  to 
grant  parole  is  limited  to  the  DD  and  the 
CPA.  This  interpretation  is  erroneous. 
See  Matter  of  ACCARDl  14  I.  &  N.  Dec. 
367  (BIA  1973).  Under  section  212(d)(5) 
of  the  Act.  parole  authority  is  vested 
with  the  Attorney  General.  It  is  well 
established  under  both  precedent 
decisions  and  §  2.1  that  the  Attorney 
General  has  delegated  authority  to  the 
Corrmissioner  to  implement  and 
enforce  the  provisions  of  the  Act.  but 
that  the  Attorney  General  retains  that 
authority.  Section  103.1  further 
establishes  the  power  of  the 
Commissioner  to  delegate  her  authority 
to  subordinate  officials,  so  that  the 
authority  to  enforce  the  Act  flows  from 
the  Commissioner  to  her  designees,  but 
without  divesting  the  Commissioner  or 
her  subordinates  of  the  delegated 
authority.  The  specific  reference  to  the 
DD  and  the  CPA  in  §  212.5  presumes  a 
delegation  of  authority  from  the 
Commissioner  through  the  chain  of 
command  set  forth  in  §  103.1.  To  clarif>' 
this  delegation  of  authority  and  to  avoid 
an  erroneous  interpretation,  §212.5  will 
be  amended  to  specifically  recognize 
that  authority.  Therefore,  the  authority 
to  parole  aliens  under  §  212.5  is 


aootifi. 
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clarified  to  include  the  Commissioner 
and  officers  within  the  Commissioner's 
chain  of  command,  including  the 
Deputy  Commissioner,  the  EAC  for 
Field  Operations,  the  RD,  the  DD  and 
the  CPA. 

Exceptions  to  Notice  and  Comment 

The  Service's  implementation  of  this 
rule  as  an  interim  rule  with  provisions 
for  post-promulgation  public  conmient 
is  based  upon  the  exceptions  to  notice 
and  comment  found  at  5  U.S.C. 
553(a)(2)  and  553(b)(3)(A)  for  the 
following  reason:  this  rule  relates  to 
agency  management  and  the  rules  of 
agency  organization.  It  does  not  create  a 
new  authority,  but  merely  clarifies  the 
delegation  of  an  existing  authority. 

Regulatory  Flexibility  Act 

The  Commission  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  5  U.S.C.  605(b),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  this  rule  merely  provides 
authority  to  Service  officials  to  grant 
parole  of  aliens  from  Service  custody. 
The  aliens  in  Service  custody  are  not 
considered  small  entities  as  that  term  is 
defined  in  5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
goverrunents.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Smedl 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 


Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
.section  6(a)(3)(A). 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  provided  in  section  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects 

8CFEPartl03 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

8  CFR  Part  208 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  210 

Aliens,  Migrant  labor.' Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Passports  and  visas.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  235 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  241 

Aliens. 

8  CFR  Part  245a 

Aliens,  Immigration.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  pari  1U3 
continues  to  read  as  follows: 

.'Vutliority:  5  L  S.C.  ,i52.  .552|al:  8  U.S.C 
1101.  110.3'  1201.  12.52  note.  12.52b.  1304. 
135b;  31  li..S.C.  f)701;  E.O.  123.56,47  FR 
14874.  15557,  3  CFR.  1982  C.omp..  p.  166;  8 
CFR  part  2. 

§103.12    [Amended] 

2.  Section  103.12  is  amended  by 
revising  the  reference  to  "212.5(a)(3)"  to 
read  "212.5(b)(3)"  in  paragraph 
(a)(3)(ii). 

PART  208— PROCEDURES  FOR 
ASYLUM  AND  WITHHOLDING  OF 
REMOVAL 

3.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  8  T  .S.C.  110  3.  1158,  1226. 
1252.  1282;  8  CFR  part  2. 

§208.8    [Amended] 

4.  Section  208.8  is  amended  by 
revising  the  reference  to  "212.5(e)"  to 
read  "212.5(f)"  in  paragraph  (a)  and  (b). 

PART  2ia-SPECIAL  AGRICULTURAL 
WORKERS 

5.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  llbO,  8  CFR  part 


§210.4    [Amended] 

6.  Section  210.4  is  amended  by 
revising  the  reference  to  "212.5(e)"  to 
read  "212.5(f)"  in  the  last  sentence  of 
paragraph  (b)(2). 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

7.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1102.  1103. 
1182.  1184^  1187.  1225.  1226.  1227.  1228. 
1252;  8  CFR  part  2 

8.  Section  212.5  is  amended  by; 

a.  Redesignating  paragraphs  (a) 
through  (g)  as  paragraphs  (b)  through  (h) 
respectively; 

b.  Adding  a  new  paragraph  (a); 

c.  Revising  the  reference  to  "(a)(3)(i)" 
to  read  "(b)(3)(i)  '  in  the  introductory 
text  in  newlv  redesignated  paragraph 
(b)(3); 

d.  Revising  the  reference  to 
"paragraph  (a)"  to  read  "paragraph  (b)" 
in  the  first  sentence  of  newly 
redesignated  paragraph  (c); 

e.  Revising  the  reference  to 
"paragraph  (c)"  to  read  "paragraph  (d)" 
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in  the  first  sentence  of  newly 
redesignated  paragraph  (c); 

f.  Revising  the  reference  to  "paragraph 
(e)'"  to  read  "paragraph  (fl  '  in  the 
second  sentence  of  newly  redesignated 
paragraph  [c]: 

g.  Revising  the  reference  to 
"paragraph  (a)  or  (b)  '  to  read 
"paragraph  (b)  or  (c)"  in  the  first 
sentence  of  the  introductory  text  of 
newly  redesignated  paragraph  (d): 

h  Revising  the  reference  to  '■(d)(2)"  to 
read  ■■(e)(2)  ■  in  newly  redesignated 
paragraph  (e)(1); 

1.  Revising  the  reference  to  '■(d)(1)"  to 
read  ■■(e)(1)'  in  newly  redesignated 
paragraph  (e)(2)(i); 

).  Re\  ising  the  reference  to 
"212.5(d)(2)(i)'^  to  read  ■■212.5(e)(2)(i)" 
in  the  last  sentence  of  newly 
redesignated  paragraph  (e)(2)(iij;  and  by 

k.  Revising  the  reference  to  "(g)(2)"  to 
read  ■■(h)(2)  "  in  newly  redesignated 
paragraph  (h)(1).  to  read  as  follows: 

§212.5    Parole  of  aliens  into  the  United 
States. 

(a)  The  authority  of  the  Commissioner 
to  continue  an  alien  in  custody  or  grant 
parole  under  section  212(d)(51(A)  of  the 
Act  shall  be  exercised  bv  the  district 
director  or  chief  patrol  agent,  subject  to 
the  parole  and  detention  authoritv  of  the 
Commissioner  or  her  designees,  which 
include  the  Deputv  Commissioner,  the 
Executive  Associate  Commissioner  for 
Field  Operations,  and  the  regional 
director,  anv  of  whom  in  the  exercise  of 
discretion  may  in\  oke  this  authoritv 
under  section  212(d)(5)(A)  of  the  Act. 


PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

9.  The  authority  citation  for  part  2J5 
continues  to  read  as  follows: 

Authority:  8  I  .,S.C.  1101.  1103.  1182,  1183, 
IJU!,  1J^4    122.S,  1226,  1227,  1228,  1252;  8 
CFR  part  2. 

§  235.3    [Amended] 

10  Section  2  35.3  is  amended  bv 
revising  the  reference  to  "212.5(a)  '  to 
read  ■■212.5(b)"  in  the  second  sentence 
of  paragraph  (c) 

§235.4    [Amended] 

1 1  Section  235  4  is  amended  by 
revising  the  reference  to  ■'212.5(a)"  to 
read  ■'212.5(b)  ■  in  the  last  sentence 

PART  241— APPREHENSION  AND 
DETENTION  OF  ALIENS  ORDERED 
REMOVED 

12.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Aathority:  8  U.S.C.  1103,  1223.  1227.  1251 
1253.  125=5.  and  1330:  8  CFR  part  2. 


§241.33    [Amended] 

13  .Section  241.33  is  amended  by 
revising  the  reference  to  ■■212.5(a)"  to 
read  "212.5(b)  '  in  the  introductorv'  text 
of  paragraph  (a) 

PART  245»-ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  UNDER  SECTION 
245A  OF  THE  IMMIGRATION  AND 
NATIONALITY  ACT 

14.  The  authority  citation  for  part 
245a  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1103,  1255a  and 

1  -"i^H  niitf 

§  245a.2    [Amended] 

15.  Section  245a.2  is  amended  by 
revising  the  reference  to  ■■212.5{e!"  to 
read  "212.5(f]'  in  paragraph  (m}(lj,  and 
in  the  last  sentence  of  paragraph 
(nl{2)(i) 

§  245a.4    [Amended] 

16.  Section  245a  4  is  amended  by 
revising  the  reference  to  "212.5(e)"  to 
read  ■212  5(f)"  in  paragraph  (b)(13)(i). 
and  in  the  last  sentence  of  paragraph 
(b)(14)(ii)(A). 

D.ited:  D<?(  ember  21.  2000. 
Mary  Ann  VVyrsch. 

Acting  Commissioner.  Immigration  and 
Maturalization  Senice. 

IFR  Doc.  00-33133  Filed  12-27-00.  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  244 
INS  No.  1972-99 
RIN  1115-AF01 

Temporary  Protected  Status: 
Amendments  to  the  Requirements  for 
Employment  Authorization  Fee,  and 
Other  Technical  Amendments 

AGENCY:  Immigration  and  Naturalization 
Service,  [ustice 

action:  Final  rule. 


summary:  This  rule  adopts  without 
t  hange  an  interim  rule  published  by  the 
Immigration  and  Naturalization  Ser%'ice 
(Service)  in  thf!  Federal  Register  on 
February  1.  1999.  The  interim  rule 
amended  the  Service  regulations  bv 
removing  outdated  language  requiring 
that  only  certain  El  Salvadorans  must 
pa\  a  fee  for  Temporarv'  Protected  Status 
(TPS)-related  employment  authorization 
documents  (EADs).  Removing  the 
language  was  necessary  to  make  Service 


regulations  coAform  to  the  requirement 
that  instructs  all  applicants  for  TPS  who 
desire  employment  to  pay  the  fee. 
DATES:  This  final  rule  is  effective 
|anuar\-  29.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Valverde.  Adjudications 
Officer.  Office  of  Adjudications.  Room 
3040,  425  I  Street  NW.,  Washington.  DC 
20536.  telephone:  (202)  514^754. 
SUPPLEMENTARY  INFORMATION: 

What  Did  the  February  1.  1999,  Interim 
Rule  Change? 

On  February  1,  1999,  the  Ser\ice 
published  an  interim  rule  in  the  Federal 
Register  at  64  FR  4780.  The  interim 
rule: 

(1)  Amended  §244.6  to  remove 
outdated  language  requiring  that  only 
certain  El  Salvadorans  must  pay  a  fee 
for  TPS-related  applications  for  EADs. 
Section  244.6  previously  stated  that 
"*    *    *  the  fee  for  Form' 1-765  will  be 
charged  only  for  those  aliens  who  are 
nationals  of  El  Salvador,  and  are 
between  the  ages  of  14  and  65 
(inclusive),  and  are  requesting  work 
authorization."  This  language  pertained 
to  the  statuton,'  designation  of  El 
Salvador  for  TPS  (under  section  303  of 
the  Immigration  Act  of  1990)  that 
expired  [une  30.  1992. 

The  El  Salvador  specific  fee  language 
was  superseded  by  the  fee  requirements 
contained  on  the  instructions  to  the 
Form  1-765.  Application  for 
Employment  Authorization.  The  Form 
1-765  instructs  applicants  filing  for 
initial  TPS  to  pay  the  fee  if  they  wish 
to  receive  employment  authorization. 
The  Service  generally  charges  fees  for 
persons  who  apply  for  TPS  on  Form  I- 
821.  Application  for  Temporary' 
Protected  Status,  and  who  want 
employment  authorization  regardless  of 
nationality.  Applicants  also  have  the 
option  of  requesting  a  fee  waiver  for  one 
or  both  of  these  fees  in  accordance  with 
§  244.20.  The  Ser\'ice  does  not  charge  a 
fee  when  a  TPS  applicant  files  the  Form 
1-765  to  comply  with  Service  data 
collection  purposes  only  and  does  not 
wish  to  receive  employment 
authorization. 

(2)  Amended  8  CFR  part  244  to 
remove  the  word  "district"  when  used 
in  a  reference  to  a  "district  director." 
This  change  provides  the  Service  with 
the  flexibility  to  determine  where  an 
applicant  should  submit  an  application 
for  TPS  and  which  Service  personnel 
will  adjudicate  the  application. 

(3)  Amended  §  2*44. 12  to  allow  the 
Service  to  issue  EADs  which  are  valid 
for  a  period  of  up  to  18  months  to  be 
commensurate  with  the  entire 
designation  period  of  TPS.  Under 


Federal  Register / Vol.  65,  No.  250 / Thursday,  December  28,  2000 /Rules  and  Regulations        82257 


section  244(b)(2)  of  the  Act,  the 
Attorney  General  can  authorize  an 
initial  designation  period  for  TPS  from 
6  to  18  months.  Previously.  §244.12 
limited  the  validity  period  of  TPS- 
related  EADs  to  12  months. 

Public  Comment 

The  comment  period  expired  April  2, 
1999.  The  Service  did  not  receive  any 
comments  regarding  the  promulgation 
of  the  interim  rule.  Since  there  were  no 
comments  relating  to  the  interim  rule, 
the  Service  is  adopting  the  interim  rule 
as  a  final  rule  without  any  changes. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  certifies  that  this 
final  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  factual 
basis  for  this  certification  is  that  this 
rule  does  not  make  any  changes  to  the 
regulations.  It  merely  adopts  the  interim 
rule,  published  on  February  1,  1999,  as 
final  without  change. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
aiuiual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice.  Immigration  and 
Naturalization  Service,  to  be  a 
■'significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f), 
Regulator}'  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  imder 
section  6(a)(3)(A). 


Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  the  Immigration  and 
Naturalization  Service  has  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summarj' 
impact  statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Part  244 

Aliens.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
amending  8  CFR  part  244.  which  was 
published  in  the  Federal  Register  at  64 
FR  4780  on  February  1.  1999.  is  adopted 
as  a  final  rule  without  change. 

Dated:  December  20.  2000. 
Mary  Ann  Wyrsch, 

Acting  Commissioner.  Immigration  and 

Maturaiization  Service. 

(FR  Doc.  00-33046  Filed  12-27-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM180;  Special  Conditions  No. 
25-170-SC] 

Special  Conditions:  Cessna  Model  560, 
Citation  V,  Series  Airplanes;  High- 
Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions:  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Cessna  Model  560.  Citation  V. 
series  airplanes  modified  by  Honeywell 
International  Inc.  These  modified 
airplanes  will  have  a  novel  and  unusual 
design  feature  when  compared  to  the 
state  of  technologv'  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  modification 
incorporates  the  installation  of  a  new- 
integrated  electronic  cockpit  display 
system.  The  cockpit  display  system  will 
utilize  electrical  and  electronic  systems 


that  perform  critical  functions.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
this  system  from  the  effects  of  high- 
intensity-radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  December  7.  2000. 
Comments  must  be  received  on  or 
before  Januarv-  29,  2001. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration. 
Transport  Airplane  Directorate. 
Attention:  Rules  Docket  (ANM-114). 
Docket  No.  NM180.  1601  Lind  Avenue 
SW..  Renton,  Washington  98055^056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked:  Docket  No.  NM180.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  Gordon,  FAA.  Standardization 
Branch.  ANM-113.  Transport  Airplane 
Directorate.  Aircraft  Certification 
Ser\'ice,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055^056; 
telephone  (425)  227-2138:  facsimile 
(425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  F.AA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance: 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identif\'  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  The  Administrator  will 
consider  all  communications  received 
on  or  before  the  closing  date  for 
comments.  These  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  these  special 
conditions  must  include  a  self- 
addressed,  stamped  postcard  on  which 
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the  following  statement  is  made: 
•Comments  to  Docket  No.  NM180  '■  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Background 

On  Februan  25.  2000,  Honeywell 
International  inc.,  21111  N.  19th 
Avenue.  Phoeni.x.  .\Z  85027,  applied  for 
d  Supplemental  Type  Certificate  (STC) 
to  modify  the  Cessna  Model  560, 
Citation  V.  airplane  approved  under 
Type  Certificate  No.  A22CE.  The  subject 
Cessna  Model  560.  Citation  V.  airplane 
is  a  straight  wing,  small  transport 
categorv'  airplane.  These  airplanes, 
serial  numbers  560-001  through  560- 
0259,  are  powered  by  two  Pratt  & 
Whitney  IT15D-51  turbofans.  with  a 
maximum  takeoff  weight  of  15,900 
pounds.  Serial  numbers  560-0260 
through  560—0538  are  powered  bv  two 
Pratt  &  VVhitnev  IT15D-5D  turbofans. 
with  a  maximum  takeoff  weight  of 
16,300  pounds.  This  series  of  airplanes 
operates  with  a  2-pilot  crew  and  can 
hold  up  to  11  passengers. 

The  Model  560.  Citation  \',  will 
incorporate  integrated  electronic 
PRIMUS  EPIC  Cockpit  Display  Systems 
(CDS),  manufactured  by  Honeywell 
International  Inc.,  which  display 
attitude  and  heading  information.  The 
PRIMUS  EPIC  CDS  performs  a  critical 
function  associated  with  the  display  of 
attitude  and  heading  information  to  the 
pilot,  and  must  be  designed  and 
installed  to  ensure  that  its  operation  is 
not  adversely  affected  by  high  intensity 
radiated  fields  (HIRE).  This  critical 
function  can  be  susceptible  to 
disruption  of  both  command  and 
response  signals  as  a  result  of  electrical 
and  magnetic  interference  caused  by 
HIRE  external  to  the  airplane.  This 
disruption  of  signals  could  result  in  loss 
of  critical  flight  displays  and 
annunciations,  or  could  present 
misleading  information  to  the  pilot. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21  101,  Honeywell  International  Inc. 
must  show  that  the  Cessna  Model  560. 
Citation  V.  series  airplanes,  as  changed, 
L.uiiliiiutL  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  .■\22CE.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
leferred  to  as  the  'original  tvpe 
certification  basis   "  The  regulations 
included  in  the  certification  basis  for 
the  Cessna  Model  560,  Citation  V,  series 
airplanes  include  Title  14,  Code  of 
Federal  Regulations  (14  CFR)  part  25.  as 


amended  by  Amendments  25-1  through 
25-8,  plus  additional  requirements 
listed  in  the  type  certificate  data  sheet 
that  are  not  relevant  to  these  special 
conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Cessna  Model  560. 
Citation  V,  series  airplanes  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  <^  2 1 . 1 6. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Cessna  Model  560, 
Citation  V,  series  airplanes  must  comply 
with  the  fuel  vent  and  exhaust  emission 
requirements  of  part  34  and  the  noise 
certification  requirements  of  part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  actordance  with  §  11.49,  as 
required  by  §§11.28  and  11.29.  and 
become  part  of  the  airplaine's  type 
certification  basis  in  accordance  with 
i?  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
niodif\'  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  features, 
these  special  conditions  would  also 
apply  to  the  other  model  under  the 
provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

As  stated  earlier,  the  Cessna  Model 
560,  Citation  V,  series  airplanes 
modified  by  Honevwell  International 
Inc.  will  incorporate  the  PRIMUS  EPIC 
C;DS,  which  performs  critical  functions. 
This  system  contains  electronic 
equipment  fi>r  which  the  current 
airworthiness  standards  of  part  25  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
this  equipment  from  the  adverse  effects 
of  HIRE.  The  C:DS  mav  be  vulnerable  to 
HIRE  external  to  the  airplane. 
Accordingly,  this  system  is  considered 
to  be  a  novel  or  unusual  design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  the  requirements  for 
protection  of  electrical  and  electronic 
systems  from  HIRE.  Increased  power 
levels  from  ground-based  radio 
transmitters  and  the  growing  use  of 
sensitive  electrical  and  electronic 
systems  to  command  and  control 
airplanes  have  made  it  necessaiy  to 
provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 


incorporated  by  reference,  special 
conditions  are  needed  for  the  Cessna 
Model  560,  Citation  V,  airplanes 
modified  to  include  the  PRIMUS  EPIC 
CDS.  These  special  conditions  will 
require  that  this  system,  which  performs 
critical  functions,  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRE. 

High-Intensity  Radiated  Fields  (HIRE) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  OR  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
per  meter  electric  field  strength  from  10 
KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated.  Both  peak 
and  average  field  strength  components 
from  the  Table  are  to  be  demonstrated. 


Field  strength 

Frequency 

(volts  per  meter) 

Peak 

Average 

lOkHz-IOOkHz  J 

50 

50 

100  kHz-500  kHz  

50 

50 

500  kHz-2  MHz  

50 

50 

2  MHz-30  MHz  

100 

100 

30  MHz-70  MHz  

50 

50 

70  MHz-100  MHz 

50 

50 

IOOMHz-200  MHz  ... 

100 

100 

200  MHz^OO  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-1  GHz  

700  i 

100 

1  HGz-2  GHz  

2000 
3000 
3000 
1000 
3000 

200 

2  HGz-4  GHz  

?no 

4  GHz-€GHz  

?nn 

6  GHz-8  GHz  

200 

8GHZ-12GHZ 

300 
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Frequency 


Field  strengtti 
(volts  per  meter) 

Peak      '    Average 


12  GHZ-18GHZ 
18GHz-^0GHz 


2000 
600 


200 
200 


The  field  strengths  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Cessna 
Model  560,  Citation  V,  series  airplanes 
modified  bv  Honeywell  International 
Inc.  to  include  the  PRIMUS  EPIC  CDS. 
Should  Honej'well  International  Inc. 
apply  at  a  later  date  for  a  supplemental 
type  certificate  to  modify  any  other 
model  included  on  Type  Certificate 
A22CE  to  incorporate  the  same  novel  or 
unusual  design  features,  these  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§  21.101(a)(1), 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Cessna  Model  560,  Citation  V,  series 
airplanes  modified  by  Honeywell  Inc,  It 
is  not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  featiu-es 
on  the  airplanes. 

The  substance  of  the  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  luilikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substemce 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  euid 
comment  are  uiuiecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requfrements. 


The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  V.S.C.  106(g),  4U113.  44701. 
44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Cessna  Model  560,  Citation  V,  series 
airplanes  modified  by  Hone^-well 
International  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radihted  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on 
December  7.  2000. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  00-33179  Filed  12-27-00;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200O-NIM-399-AD;  Amendment 
39-12051 ;  AD  2000-25-53] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule:  request  for 
comments, 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
2000-25-53,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  Airbus  Model  A330  series  airplanes 
by  individual  notices.  This  AD  requires 
either  repetitive  detailed  visual 
inspections  or  repetitive  borescopic 
inspections  to  detect  cracking  or  other 


damage  of  the  barrel  nuts  of  the  engine 
aft  mount;  and  replacement  of  any 
cracked  nut  and  its  associated  bolt  with 
a  new  nut  and  bolt,  or  replacement  of 
all  4  nuts  and  their  associated  bolts  if 
two  or  more  nuts  on  the  same  engine 
mount  are  found  cracked.  This  action  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  cracking 
of  the  aft  engine  mount  nut.  which 
could  result  in  reduced  structural 
integrity  of  the  engine-to-pylon  aft 
mount  assembly,  or.  in  the  case  of 
multiple  cracked  nuts,  possible  loss  of 
an  engine. 

DATES:  Effective  |anuar>'  2,  2001,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  2000-25-53,  issued 
December  9,  2000.  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  2, 
2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  29.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
399- AD,  1601  Lind  Avenue,  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address: 
9-anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No,  2000-NM-399-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  applicable  service  information 
mav  be  obtained  from  Airbus  Industrie, 
1  Rond  Point  Maurice  Bellonte.  31707 
Blagnac  Cedex.  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC, 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer. 
International  Branch,  ANM-116,  FAA. 
1601  Lind  Avenue,  SW.,  Renton, 
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Washington  98055-4056;  telephone 
(_'06)  227-2797;  fax  (206)  227-1149 
SUPPLEMENTARY  INFORMATION:  Cln 

Df!cember  9.  2000.  the  FAA  issued 
emorgencv  AD  2000-2,5-5.5.  which  is 
applicable  to  certain  Airbus  Model 
A330  series  airplanes.  That  action  was 
prompted  by  issuance  of  mandator, 
continumg  airworthiness  information  bv 
the  Direction  Generale  de  lAviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France. 

The  DGAC  recentlv  notified  the  FAA 
that  an  unsafe  condition  may  e.xist  on 
certain  Airbus  Model  A330  series 
airplanes  The  DGAC  advises  that  there 
hd\e  been  at  least  5  occurrences  of 
cracked  aft  engine  mount  nuts  with  tw.i 
found  broken  (having  a  crack  from  the 
top  to  the  bottom  of  the  nut).  Analysis 
of  failed  aft  engine  mount  nuts  has  not 
vet  identified  the  root  cause;  however, 
the  cracks  resulted  from  tensile 
nverstress.  The  DCIAC  further  advises 
that  use  of  an  anti-seize  compound, 
rather  than  engine  oil.  for  bolt'nut 
lubrication  decreases  the  fnctional  loads 
on  the  threads  of  the  bolt  and  nut,  and 
significantly  increases  the  preload  for  a 
given  torque  value.  If  e.xcessive  torque  is 
applied  to  the  bolt,  the  resultant  preload 
on  the  bolt  and  nut  can  cause  overstress 
and  failure  of  the  nut.  This  condition,  if 
not  corrected,  could  result  in  reduced 
structural  integrity  of  the  engine-to- 
pvlon  aft  mount  assembly,  or,  in  the 
case  of  multiple  cracked  nuts,  possible 
loss  of  an  engine. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  .-Ml  t)perators  Tele.x 
(AOT)  A330-71A3014.  dated  December 
8.  2000.  which  describes  procedures  for 
repetitive  detailed  visual  or  borescopic 
inspections  to  detect  cracking  and  other 
damage  of  the  barrel  nuts  of  the  engine 
aft  mount  Corrective  actions  include 
replacing  any  damaged  nut  and  its 
associated  bolt  with  a  new  nut  and  hnlt 
having  the  same  part  number  If  two  or 
more  nuts  on  the  same  engine  mount  are 
found  broken  (/  e..  having  a  crack  from 
the  top  to  the  bottom  of  the  nut),  the 
AC^T  prescribes  replacement  of  all  four 
nuts  and  their  associated  bolts.  The 
DGAC  classified  this  AC3T  as  mandaton- 
and  issued  French  telegraphic 
airworthiness  directive  T2000-523- 
134(B),  dated  December  8,  2000,  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  France. 

Airbus  AOT  .\33O-7lA3014,  dated 
December  8.  2000,  refers  to  Pratt  & 
Whitney  Ser\-ice  Bulletin  PW4O-100- 
71-16,  Revision  1,  dated  September  15, 
1999.  as  an  additional  source  of  service 
information  for  replacing  the  nuts  and 
bolts 


FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  L'nited  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreenwnt  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DC;A(".  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  dn^  certificated  for 
operation  in  the  United  States. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likelv  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  I'nited  States,  the  FAA 
issued  einergeiuv  AD  2000-25-53  to 
detect  ,u\d  corre(  t  i:racking  of  the  aft 
engine  mount  nut,  which  could  result  in 
reduced  structural  integrity  of  the 
engine-tn-pvlon  aft  mount  assembly,  or, 
in  the  (  ase  (if  multiple  cracked  nuts, 
possible  loss  of  an  engine.  The  AD 
requires  either  repetitive  detailed  visual 
inspections  or  repetitive  borescopic 
inspections  to  detect  cracking  or  other 
damage  of  the  barrel  nuts  of  the  engine 
aft  mount;  and  replacement  of  any 
cracked  nut  and  its  associated  bolt  with 
a  new  nut  and  bolt,  or  replacement  of 
all  4  nuts  ,ind  their  associated  bolts  if 
two  or  more  nuts  on  the  same  engine 
mount  are  found  cracked.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  AOT  previously 
described. 

Explanation  of  Applicability 

This  .\D  IS  applicable  to  Airbus 
Model  A33()  series  airplanes  equipped 
with  Pratt  &  Whitnev  4000  series 
engines  fitted  with  engine  aft  mount 
nuts  and  bolts  installed  in  accordance 
with  Airbus  Modification  46948 
(installed  on  in-service  airplanes  per 
Airbus  Service  Bulletin  A33(>-71-3012). 
The  modification  involves  installing 
bolts  and  nuts  made  of  MP159  material, 
to  replace  nuts  and  bolts  made  of  the 
I\(X)718  material  previously  used.  The 
Pratt  &  Whitnev  service  bulletin, 
described  previously,  desc;ribes 
instructions  for  installing  these  parts,  as 
referenced  bv  Airbus  Service  Bulletin 
A330-71-3012 

Editorial  Changes 

Certain  typographical  errors  were 
discovered  in  the  version  of  AD  2000- 
25-53  that  was  sent  previously  to  U.S. 
owners  and  operators  of  Airbus  Model 


A330  series  airplanes.  Specifically, 
there  were  two  notes  identified  as  Note 
■"2"  and  two  notes  identified  as  Note 
■■3."  The  notes  have  been  correctly 
identified  in  this  AD. 

Interim  Action 

This  is  consid'    'd  to  be  interim 
action.  The  maj      acturer  reports  that 
fiirther  analysis  is  required  to  identify' 
the  root  cause  of  the  barrel  nut  failure. 
Continued  inspections  will  provide 
better  insight  into  the  nature,  cause,  and 
prevalence  of  the  cracking.  If  further 
action  is  identified  to  address  the  unsafe 
condition,  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  December  9,  2000,  to 
all  known  U.S.  owners  and  operators  of 
Airbus  Model  A330  series  airplanes. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify-  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 


Federal  Register / Vol.  65,  No.  250 /Thursday,  December  28.  2000 /Rules  and  Regulations        82261 


interested  persons,  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-399-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  it  is  determined  that  this 
final  rule  does  not  have  federalism 
implications  under  Executive  Order 
13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FRll034>ebruary  26,  1979],  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  (placed  in  the  Rules  Docket. 

A  copy  of  it,  if  filed,  may  be  obtained 
from  the  Rules  Docket  at  the  location 
provided  under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-25-53  Airbus  Industrie:  .\niendment 
:?»-120.=il.  Docket  2000-NM-:^93-AD. 

Applicability:  Model  A.i^O  series  airplanes 
equipped  with  Pratt  ii  Whitney  4000  series 
engines,  certifit.ated  in  any  i:ategor\';  fitted 
with  engine  aft  mount  nuts  and  bohs 
installed  in  af:(;ordance  with  Airbus 
Modification  46948  (installed  on  in-service 
airplanes  per  .Airbus  .Servi(,e  Bulletin  .■\,-!.10- 
71-3012). 

Note  1:  This  AD  applies  to  eai  h  airplana 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .-\D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .AD  is  affei  ted.  the 
owner/operator  must  request  appro\al  for  an 
alternative  method  of  compliance  m 
accordance  with  paragraph"(b)  of  this  .\D. 
The  request  should  inc:lude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .•\D;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  inc:lude 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indic.ated.  unless 
accomplished  previously. 

To  detect  and  correct  crac:king  of  the  aft 
engine  mount  nut.  which  could  result  in 
reduc:ed  structural  integrity  of  the  engine-to- 
pvlon  aft  mount  assembly,  or.  in  the  case  of 
multiple  cracked  nuts,  possible  loss  of  an 
engine,  accomplish  the  following; 

Inspection 

(a)  Before  the  next  flight,  perform  either  a 
detailed  visual  or  borescopic:  iiispec  tion  to 
detect  cracking  or  other  damage  of  all  4  barrel 
nuts  of  each  engine  aft  mount,  in  accordanc  e 
with  paragraph  4.2.1  of  Airbus  .-Ml  Operators 
Telex  (AOT)  A330-71A3014.  dated 
Dec:ember  8.  2000.  If  any  cracking  or  damage 
is  detected,  before  further  flight,  replac  e  nuts 
and  their  associated  bolts,  as  applicable,  in 
accordanc:e  with  paragraph  4.2.2  ot  the  .AC^T. 
Repeat  the  inspection  thereafter  at  least  e\er\ 
.50  flight  cycles. 

Note  2:  For  the  purposes  of  this  .-XD.  a 
detailed  visual  inspection  is  defined  as:  " .\n 
intensive  visual  examination  of  a  specifii 
structural  area,  system,  installation,  nr 
assembly  to  detect  damage,  failure,  or 
irregularity.  .Available  lighting  is  normall\' 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  b\ 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  ma\'  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  3:  Airbus  .AOT  A330-71 A3014.  dated 
December  8.  2000.  refers  to  Pratt  *;  Whitney 
Ser\-ic;e  Bulletin  PW4G-100-71-16.  Revision 
1.  dated  September  15.  1999.  as  an  additional 
source  of  senice  information  for  replac;ing 
the  nuts  and  bolts. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  complianc  e  time  that 


provides  an  acceptable  level  of  safely  may  be 

used  if  approved  bv  the  Manager, 
International  Branch.  .\NM-1  Hi.  Transport 
.Airplane  Direc  torate.  FA.A.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenanc:e  Inspector,  who 
ma\  add  (  omments  and  then  send  it  to  the 
Manager.  International  Branch.  .ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-1  Ifi. 

Special  Flight  Permits 

(c)  Spec:ial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  114  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  w  here  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  .Airbus  .All  Operators  Telex  A330- 
71.A3014.  dated  December  8.  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
ac;c:ordance  w  ith  5  U.S.C.  552(a)  and  1  CFR 
j>art  31.  Copies  mav  be  obtained  from  .Airbus 
Industrie.  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex.  France.  Copies  may  be 
inspected  at  the  F.A.A,  Transport  .Airplane 
Directorate.  lt)01  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  F'ederal 
Register,  800  North  Capitol  Street.  \W..  suite 
700,  Washington.  DC. 

Note  5:  The  subjec  t  of  this  .AD  is  addressed 
in  Freni  h  Ielegra|)hi(  airworthiness  directive 
T2000-523-134(B),  dated  Decembers.  2000 

Fiffective  Date 

(e)  This  amendment  becomes  effective  on 
lanuarv  2,  2001.  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  .AD  2000-25-53, 
issued  Dec;ember  9,  2000,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Renton.  Washington,  on 
December  18.  2000. 
Dorenda  D.  Baker. 

Artiifd  MimiiiiT.  Transport  Airplane 
Diri'i  toniu-.  Aircraft  Certification  Senice. 
iFR  Doc.  00-32763  Filed  12-27-00:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPan39 

[Docket  No.  2000-NM-48-AD:  Amendment 
39-12052:  AD  2000-26-03] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2  and  B4  Series  Airplanes,  and 
Model  A300  B4-600,  A300  B4-600R, 
and  A300  F4-600R  (A300-600)  Series 
Airplanes 

agency:  Federal  .\vidtion 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
AJOn  B2  and  B4  and  .\i 00-600  series 
airplanes,  that  (  urrentlv  requires  wiring 
modifications  to  the  engine  and 
auxiliarv  power  unit  (API)  fire 
detection  system  This  amendment 
requires  new  wiring  modifications  for 
the  engine  and  APU  fire  detection 
system.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  fire  warning 
from  terminating  prematurelv,  which 
could  result  in  an  unnoticed, 
uncontained  engine/APU  fire. 
DATES:  Effective  February  1,  2001. 

The  iniiorporation  bv  reference  of 
certain  publications  listed  in  the 
regulations  is  appro\ed  bv  the  Director 
of  the  Federal  Register  as  of  Februarv  1. 
2001 

ADDRESSES:  The  ser\ice  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Doc:ket. 
1601  Lind  Avenue.  S\V  .  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  N\V..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B   Martenson.  Manager. 
International  Branch.  ANM-llfi.  F.-\A. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone (425) 227-2110: 
fax  (425)  227-1149 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
bv  superseding  AD  99-27-10. 
amendment  39-11491  (65  FR  204. 


Ianuar\'  4.  2000).  which  is  applicable  to 
certain  Airbus  .Model  A310  and  A300- 
600  series  airplanes,  was  published  in 
the  Federal  Register  on  August  2.  2000 
(65  FK  47356)  The  action  proposed  to 
require  new  wiring  modifications  to  the 
engine  and  auxiliary  power  unit  (APU) 
fire  detection  svstem 

Clarification  uf  Model  Designation 

Since  the  issuance  of  the  proposed 
.AD.  the  FAA  has  changed  the  manner 
in  which  it  identifies  the  airplane 
models  referred  to  as    Airbus  Model 
A3()0  and  .\300-600  series  airplanes"  to 
reflect  the  model  designation  specified 
on  the  type  certificate  data  sheet.  This 
final  rule  has  been  revised  to  show  the 
appropriate  model  designations  for 
those  airplanes 

Comments 

interested  persons  ha\e  been  afforded 
an  opportunitv  to  partii  ipate  in  the 
mals.ing  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safet\'  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  113  Model 
A300  B2  and  B4  and  A30O-600  series 
airplanes  of  U.S.  registry  that  will  be 
affected  by  this  AD. 

The  actions  required  by  this  AD  will 
take  approximately  26  work  hours  per 
airplane  to  ac;i:omplish.  at  an  average 
labor  rate  of  S60  per  work  hour 
Required  parts  will  cf)st  approximately 
S4H4  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $230,972.  or 
$2,044  per  airplane 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operatcjr  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  ac;complish 
those  actions  in  the  future  if  this  AD 
were  not  adopted  The  c:ost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perforin  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  adnunistrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 


the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034^  Februarys  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantia]  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety 

Adoption  of  the  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  T  .S.C.  10r>(g).  401  i:i,  4^701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39—11491  (65  FR 
204.  January  4,  2000),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-12052,  to  read  as 
follows: 

200O-26-O3     .Airbus  Industrie:  .Amendment 
:j<)-12052.  Docket  2000-NM-48-AD. 
-Supersedes  .AD  99-27-10.  .Amendment 
:i9-11491. 

Applicability:  Model  A300  B2  and  B4 
series  airplanes,  and  Model  .AiOO  B4-fi00. 
A:U)0  B4-600R.  and  .AHOO  F4-600R  (A.300- 
6001  series  airplanes,  certificated  in  any 
category:  except  those  on  \vliit:h  .Airbus 
Modifii  alions  06267  and  07:^40  have  been 
accomplished  during  production. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilit\' 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subjec;!  to  the  requirements  of  this 
.AD,  For  airplanes  that  have  been  modified. 
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altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
a(  (  ordance  with  paragraph  (b)(1)  of  this  ,AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spec  ifi(  proposed  actions  to  address  it. 

Clomplmnrt':  Required  as  indic:ated.  unless 
-u  (  oniplished  previously. 

I  o  pre\  ent  the  fire  warning  from 
terminating  prematurely,  which  could  result 
in  an  uiinotic:ed.  uncontained  engine/ 
auxiliarv  power  unit  (APU)  fire,  accomplish 
the  following: 

Modifications 

(a)  Within  12  months  after  the  effective 
date  of  this  AD.  accomplish  the  wiring 
modifications  for  the  engine  and  APU  fire 
detection  svstem  in  accordance  with  Airbus 
Ser\ii  e  Bulletin  A300-26-6038.  Revision  03. 
dated  Marc-h  30.  2000  (for  Model  A300-600 
series  airplanes):  or  .A3 10-26-2024,  Revision 
06.  dated  March  31.  2000  (for  Model  A310 
series  airplanes):  as  applicable. 

Note  2:  .Accomplishment  of  the  wiring 
modifications  prior  to  the  effective  date  of 
this  .AD  in  acc:ordance  with  Airbus  Service 
Bulletin  A300-26-6038.  Revision  02.  dated 
November  9.  1999.  is  considered  acceptable 
for  compliance  with  the  applicable  actions 
specified  in  this  AD. 

.Alternative  Method  of  Compliance 

[bl(lj  ,An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  a(:c;eptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager, 
International  Branch,  .ANM-llB,  FAA, 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.A.A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
.send  it  to  the  Manager,  International  Branc:h, 
ANM-llfi. 

(2)  .Alternati\e  methods  of  compliance, 
approved  previoush  in  accordance  with  AD 
99-27-10.  are  approved  as  alternative 
methods  of  c;omplianc:e  with  paragraph  (a)  of 
this  AD. 

Note  3:  Information  concerning  the 
t'xisttiniH  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

((  )  .Spec  ial  flight  permits  may  be  issued  in 
M  (  ordance  with  sections  21.197  and  21.199 
1)1  the  Federal  .A\  iation  Regulations  (14  CFR 
.!!  197  and  21.199)  to  operate  the  airplane  to 
,1  Imation  where  the  requirements  of  this  .AD 
I  an  be  ac:i  oniplished. 

Incorporation  by  Reference 

(d)  The  wiring  modific;ations  shall  be  done 
m  ac(  ordanc:e  with  .Airbus  Service  Bulletin 
A300-26-(i038.  Revision  03.  dated  March  30. 
2000:  or  Airbus  Senice  Bulletin  A310-26- 
2024.  Revision  06.  dated  March  31.  2000:  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 


Regisier  in  ac:cordance  with  5  U.S.C.  552(a) 
and  1  CF"R  part  51.  Copies  may  be  obtained 
from  .Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac:  Cedex.  France, 
Copies  mav  be  inspected  at  the  F.AA, 
Transport  .Airplane  Director.ilf,  idOl  Lmcl 
Avenue.  SVV..  Renton,  Washinglor;:  or  at  tin- 
Offic^e  of  the  Federal  Register.  800  .Ncrth 
Capitol  Street.  NW,.  suite  700,  Washington. 
DC. 

Note  4:  The  .subjec  I  nf  this  .AD  is  addressed 
in  French  airworthiness  direi  ti\e  1999-238- 
286(B)  R2.  dated  .May  17,  200U. 

Effective  Date 

(e)  This  amendment  bei  omes  effective  on 
Februar\'  1 ,  2001 , 

Issued  in  Renton.  Washington,  on 
December  18.  2000. 
Dorenda  D,  Baker, 

Acting  Manager.  Transport  A}rplane 
Directorate.  Aircraft  Certification  Ser\ice. 
jFR  Doc.  00-32762  Filed  12-27-00:  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AAL-16] 
RIN2120-AA66 

Modification  of  Colored  Federal 
Airways;  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  Rule. 


SUMMARY:  This  action  modifies  the 
description  of  two  Colored  Federal 
airways.  Green  1  (G-1)  and  Red  2  (R- 
2),  in  Offshore  Airspace  Area  1234L. 
Alaska.  The  FAA  is  taking  this  action  to 
create  a  uniform  floor  of  Class  E 
controlled  airspace  2.000  feet  above 
ground  level  (AGL)  throughout  Offshore 
Control  Area  1234L. 
EFFECTIVE  DATE:  0901  UTC.  March  22. 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy,  Airspace  and  Rules  Division. 
ATA-4bo,  Office  of  Air  Traffic  .Airspace 
Management.  Federal  .Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591: 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FAA  is  taking  this  action  to  create 
a  uniform  Class  E  airspace  floor. 
Colored  Federal  airways  are  published 
in  paragraph  6009  of  FAA  Order 
7400. 9H  dated  September  1.  2000.  and 
effective  September  16.  2000.  which  is 


incorporated  by  reference  in  14  CFR 

71.1.  The  colored  Federal  airways  listed 
in  this  document  will  be  published 
subsequently  in  the  order. 

The  Rule 

This  action  amends  title  14  t.FR  pdrt 
71  (part  71)  by  modifying  the 
description  of  two  Colored  Federal 
airways.  G-1  and  R-2.  in  Offshore 
Airspace  Area  1234L.  Alaska. 
Specifically,  this  action  adjusts  the  floor 
of  G-1  and  R-2  to  be  c:onsistent  with  the 
2.000-foot  AGL  floor  of  Offshore  C;ontrol 
Area  1234L. 

The  FA.A  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  whic:h 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operatituiaijv 
current.  Therefore,  this  regulation:  (IJ  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  1286fr.  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  e\aluation  as  the  antic ipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  na\igation.  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  .Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  olthci  foregoing,  the 
Federal  .A\iation  .Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 

I9ri.3  Comp,.  p    Mi'l 

§71.1     [Amended] 

2.  The  incorporation  b\  reieri'nc:e  in 
14  CFR  71.1  of  the  Federal  .Aviation 
.Administration  Order  "400. 9H. 
Airspace  Dcsignatuuis  and  Reporting; 
Points,  dated  September  1.  2000.  and 
effective  September  16.  2000.  is 
amended  as  follows: 
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Panii^raph  60091  a i — Green  Federal  Ain%ays 

G-1  I  Revised] 

From  Mt   MnifHit.  AK.  NDB  20  AGL:  INT 
Hlfee.  .^k.  NDB  253    and  Dutch  Harbor.  .AK. 
NDB  .ifiO   20  .^GL;  INT  Klfee,  AK.  NDB  253" 
,111(1  Cold  Bav  VORTAC  82  DM£  20  AGL:  to 
tifee,  AK.  NDB. 
***** 

Paragraph  6009(b) — Red  Federal  Airways 


R-2  I  Revised] 

From  Fltee,  AK  NDB  20  .\GL:  to  Port 
Heiden.  AK.  NDB. 


Issued  in  Washington,  DC.  on  December 
21.  2000 
Reginald  C.  Matthews, 

Manager.  Airspace  and  Rules  Division. 

iFR  Dor.  00-13180  Filed  12-27-00;  8:45  am] 

BtUJNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  OO-AAL-17] 

Revision  of  Class  E  Airspace;  lliamna, 
AK 

AGENCY:  Federal  Aviation 
Administration  (F.\A).  DCDT 
ACTION:  Final  rule 

SUMMARY:  This  action  revises  Class  E 
airspace  at  lliamna.  AK.  The 
establishment  of  four  new  Area 
Navigation  (RNAV)  instrument 
approaches  to  runvvav  (RWY)  7.  RWY 
25.  RWY  17  and  RWY  35  at  lliamna 
,\irport.  lliamna.  AK,  made  this  action 
necessary  This  rule  provides  adequate 
controlled  airspace  for  aircraft  flving 
Instrument  Flight  Rules  (IFR)  operations 
at  at  lliamna,  .^K. 

EFFECTIVE  DATES:  0901  LTC.  March  22. 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  Operations  Branch, 
Federal  Aviation  Administration.  222 
West  7th  Avenue.  Box  14.  Ant  horage, 
AK  99513-7587;  telephone  number 
(907)  271-586.3;  fax:  (907)  271-2850; 
email:  Robert. ctr  van-Haastert@faa.gov. 
Internet  address;  http:// 
WW w.alaska. faa.gov  at. 
SUPPLEMENTARY  INFORMATION: 

History 

On  October  25.  2000.  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  (ilass  E  airspace  at  Ilianuid.  .AK,  was 
published  in  the  Federal  Register  (65 


FR  63821).  The  proposal  was  necessar\' 
due  to  the  establishment  of  four  new 
RNAV  instrument  approaches  to  RWY 
7.  RWY  25.  RWY  17.  and  RWY  35  at 
lliamna.  AK. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  bv  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  comments  to  the  proposal 
were  received,  thus,  the  rule  is  adopted 
as  written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
surface  areas  are  published  in  paragraph 
6002  and  the  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005 
in  FAA  Order  7400. 9H,  Airspace 
Designations  and  Reporting  Points. 
dated  September  1.  2000.  and  effective 
.September  16.  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  (;lass  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
revises  the  Class  E  airspace  at  lliamna, 
AK,  through  the  establishment  of  four 
new  RNAV  instrument  approaches  to 
RWY  7,  RWY  25.  RWY  17.  and  RWY  35 
at  lliamna.  AK.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
lliamna.  AK. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action'   under  E.xecutive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulaton*'  Policies 
and  Proc:edures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatorv  evaluation  as 
the  antic  ipated  ini[)ac:t  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  prrjcedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulator)'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspat-e.  Inc  orporation  ny  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  I'.S.C.  106(g),  40103.  40113. 
40120;  E.O!  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 


Paragraph  6002     Class  E  airspace  designated 
as  surface  areas. 


AAL  AK  E2    lliamna,  AK  [Revised] 

lliamna  Airport.  AK 

(Lat.  59   45'  16"  N,  long.  154=  54'  39"  W) 
lliamna  NDB 

(Lat.  59°  44'  53"  N.  long.  154°  54'  35'  W) 
Within  a  4-mile  radius  of  the  lliamna 
.■\irport  and  vithin  2.5  miles  east  of  the  189' 
bearing  and  2.5  miles  west  of  the  200^ 
bearing  from  the  lliamna  NDB  extending 
from  the  4-mile  radius  to  7.4  miles  south  of 
the  airport.  This  Class  E  airspace  area  is 
effec:tive  during  spec:ific  dates  and  times 
established  in  advance  by  a  Notic:e  to 
Airmen.  The  effective  dale  and  time  will 
thereafter  be  continuouslv  published  in  the 
.Supplement  .Maska  LMrport/Facility 
Directorv). 


Paragraph  6005     Class  E  airspace  extending 
upimrd  from  700  feet  or  more  above  the 
sij r/brr  of  the  earth. 


AAL  AK  E3     lliamna,  AK  [Revised] 

lliainna  .-Airport.  AK 

iLal.  5*)    45'  16"  N.  long.  154    54'  39"  W) 
lliamna  NDB 

(Lat.  59   44'  53"  N.  long.  154    54'  35"  W) 
Thai  airspace  extending  upward  from  700 
teet  above  thf  surfac  e  within  a  6.4-inile 
radius  of  the  lliamna  Airport  and  within  4 
miles  west  and  8  miles  east  of  the  200 
bearing  from  the  lliamna  NDB  extending 
from  the  6.4-mile  radius  to  Ki  miles  south 
from  the  NDB;  and  that  airsprtc:e  extending 
from  1.200  feel  above  the  surfare  within  an 
area  bounded  by  lal.  60    14'  00"  N  long.  154 
54'  00"  \V.  (lockwise  to  lat.  59    46'  20"  N 
long.  153    52'  00"  \V.  to  lat.  59    43'  00"  N 
long.  153   00'  00"  W,  lat.  59   33'  00"  N  long. 
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153"  00'  00"  W,  lat.  59°  28'  00"  N  long,  154° 
13'  00'  W.  lat.  59°  18'  00"  N  long.  154°  04' 
00"  W,  lat.  59°  11' 00"  N  long.  155°  17' 00" 
W.  lat.  59°  32'  00"  N  long.  155°  31'  00"  W, 
lat.  59°  41'  00"  N  long.  156°  35'  00"  W.  to  the 
point  of  beginning. 
***** 

Issued  in  Anchorage,  AK,  on  December  19. 
2000. 

Anthony  M.  Wylie, 

Acting  Manager.  Air  Traffic  Division.  Alaskan 
Region. 
IFR  Doc.  00-33178  Filed  12-27-00;  8:45  am] 

BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AAL-5] 

Reviaion  of  Ciaaa  E  Airapace;  Gulkana, 
AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Gulkana,  AK.  The 
establishment  of  two  new -Area 
Navigation  (RNAV)  instrument 
approaches  and  the  revision  of  the  Very 
High  Frequency  (VHF)  Omni-directional 
Radio  Range  (VOR)  and  Non-directional 
Radio  Beacon  (NDB)  instrument 
approaches  to  runway  (RWY)  14  and 
RWY  32  at  Gulkana  Airport,  Gulkana, 
AK,  made  this  action  necessary.  This 
rule  provides  adequate  controlled 
airspace  for  aircraft  flying  Instrument 
Flight  Rules  (IFR)  operations  at  at 
Gulkana,  AK, 

EFFECTIVE  DATES:  0901  UTC,  March  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  Operations  Branch, 
Federal  Aviation  Administration,  222 
West  7th  Avenue,  Box  14,  Anchorage, 
AK  99513-7587:  telephone  number 
(907)  271-5863:  fax:  (907)  271-2850; 
email:  Robert.ctr.van-Haastert@faa.gov. 
Internet  address:  http:// 
www.alaska.faa.gov/at. 
SUPPLEMENTARY  INFORMATK}N: 

History 

On  October  25,  2000,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Gulkana,  AK,  was 
published  in  the  Federal  Register  (65 
FR  63820).  The  proposal  was  necessarj' 
due  to  the  establishment  of  two  new 
RNAV  instrument  approaches  and 
revision  of  the  VOR  and  NDB 


instrument  approach  procedures  to 
RWY  14  and  RWY  32  at  Gulkana,  AK. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  conunents  to  the  proposal 
were  received,  thus,  the  rule  is  adopted 
as  written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
surface  areas  are  published  in  paragraph 
6002  and  the  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005 
in  FAA  Order  7400. 9H,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
revises  the  Class  E  airspace  at  Gulkana, 
AK,  through  the  establishment  of  two 
new  RNAV  instrument  approaches  and 
revision  of  the  VOR  and  NDB 
instrument  approach  procedures  to 
RWY  14  and  RWY  32  at  Gulkana,  AK. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  IFR  operations  at  Gulkana,  AK. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  "operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Februarv' 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulator*'  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatorv'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authoritv:  49  I'.S.C  106(g).  40103.  40113. 
40120;  E.(I  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp  .  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9H. 
Airspace  Designations  and  Reporting 
Points,  dated  September  1.  2000,  and 
effective  September  16.  2000.  is 
amended  as  follows: 


Paragraph  6002     CVas.s  £  airspace  designated 
as  surface  areas. 


AALAKE2    Gulkana.  .\K  [Revised] 

Gulkana  .-Mrport.  .-XK 

(Lat.  62'  09'  18"  N..  long.  145  27'24"VV.) 
Gulkana  VORTAC 

(Lat.  62=  09'  08"  N..  long.  145  27'  01"  \V.) 
Glenallen  NDB 

(Lat.  62=  11'43"N..  long.  US'"  28' 05"  W.) 

That  airspac;e  extending  upward  from  the 
surface  to  and  inc;luding  4.100  feet  M.SL 
within  a  4  mile  radius  of  the  Gulkana 
,^irpo^t.  and  within  2.8  miles  west  of  the 
Gulkana  VORTAC  344'  radial  clockwise  to 
2.8  miles  east  of  the  352'  radial  extending 
from  the  Gulkana  airport  to  9.4  miles  north 
of  the  airport,  and  within  2.5  miles  east  of 
the  Gulkana  \'ORT.-\C  172    radial  clockwise 
to  2.5  miles  west  of  the  Gulkana  180   radial 
extending  from  the  (iulkana  airport  to  7  miles 
south  of  the  Gulkana  airport.  This  air>.pai:(>  is 
effective  during  specific  datc^s  and  times 
established  in  advance  by  Notic:e  to  .Airmen. 
The  effective  dates  and  times  will  thereafter 
be  continuouslv  published  in  the  Airport/ 
Fac;ilit\  Direi  tor\ 
***** 

[Paragraph  6005     Class  E  airspace  extending 
upi'iord  from  700  feet  or  more  above  the 
•iurtace  of  the  earth. 


.-VAL  .\K  E5    Gulkana.  .\K  [Revised] 

Gulkana  .Airport.  .AK 

(Lat.  62=  09'  18"  N..  long.  145=  27'24"W.) 
Gulkana  VORTAC 

(Lal.  62    09' 08"  N  .  long.  145    27' Ul"  W.) 
(ilenallen  NDB 

(Lat.  62-  11'43"N..  long.  145   28' 05"  \V  ) 

That  airspace  extending  upward  from  700 
feet  above  tlie  surfa(  e  within  6,5-mile  radius 
of  the  Gulkana  airport  and  within  8  miles 
west  of  the  Ckilkana  X'ORT.AC^  344    radial, 
clockwise  to  4  miles  east  of  the  352    radial 
extending  from  the  Gulkana  airport  to  16 
miles  north  of  the  Ciulkana  airport,  and 
within  4  miles  east  of  the  Gulkana  \'ORT.\C 
172    radial  clockwise  to  4  miles  west  of  the 
Gulkana  \ORT.\C  180   radial  extending  9.5 
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miles  s(juth  of  the  Gulkand  airport;  and  thdi 
airspace  extending  upward  from  1.200  feet 
above  the  surface  within  an  area  bounded  by 
lat.  62°  35'  00"  N  long.  14.5    39'  30"  VV, 
counter  t  lockwise  to  lat.  62=  02'  00"  N  long. 
146  30'  00"  VV.  to  lat  61'  41'  30"  N  long.  145' 
13'  00"  VV,  to  lat.  62=  22'  30"  N  long.  144=  27' 
00"  VV,  to  the  point  of  beginning. 
***** 

Issued  in  Anchorage.  AK,  on  December  19, 
2000 

.\nthnnv  M   V\\lie\ 

Acting  Munaiitr.  Air  Traffic  Division.  Alaskan 
Region. 
[FR  Doc.  0&-33177  Filed  12-27-00:  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Parts? 

[Docket  No.  30223:  Amdt.  No.  2029] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  F-'dtTcil  Aviation 
.\(iminiMr<itiMn  (FAA),  DOT. 
ACTION:  Final  xu\>\ 


SUMMARY:  rhis  dniciidment  establishes, 

amends,  suspends  nr  revokes  Standard 
instrument  Approach  Procedures 
(SIAPsj  for  operations  at  certain 
airports  The^'  r'^yulatorv  actions  are 
needed  ijet  aii>e  -it  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  additicm  of  new  obstacles,  or 
(  hanges  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
it  the  affected  airports. 
DATES:  .\n  effective  date  for  each  SIAP 
is  specified  in  the  amendatory' 
proNisions 

ln(  orporation  h\  reference-approved 
b\  the  Director  of  the  Federal  Register 
nn  December  ,31.  1180.  ;md  reapproved 
as  (if  lanuary  1.  1982 
ADDRESSES:  Availability  of  matter 
in(  nrporated  h\-  reference  in  the 
amendment  is  as  follows: 

Fiir  Exiimination — 

!    FAA  Rules  Docket.  FAA 
Ht-adquarters  Building.  800 
Independence  Avenue.  S\V., 
Washington.  DC  20.591; 

2  The  FAA  Regional  Office  of  the 
rt'gion  m  whu  h  atfected  airport  is 
located;  or 

3.  The  Flight  Inspection  .\red  Office 
which  originated  the  SIAP 

For  Purrhd^f — Individual  SI.-\F' 
copies  may  be  obtained  from. 


1.  FAA  Public  Inqiiirv  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  .Xvenue.  SVV.. 
Washington,  Dt:  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  whii  h  the  affected  airport  is 
located 

By  Subscription — (Copies  of  all  SlAPs. 
mailed  onre  pver\  2  weeks,  are  for  sale 
by  the  Sufienntendent  of  Doc:uments. 
US  Governnient  Printing  (Jffice, 
Washington.  DC  20402 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P   Pat.'.  Flight  Proc:edure 
Standards  Brancdi  ( AMCAFS-420), 
Flight  Tec  hnologies  and  Programs 
Di\  ision.  Flight  Stcmdards  Service. 
I'(>deral  .\viation  .\dministration.  Mike 
Miinrnne\  .Xeronautic  al  Center.  6.500 
South  Mac  Arthur  HUci,  (Jklahoma  Ciitv. 
OK  7  Ub9  (Mail  Address:  P.O  Box 
25082  Oklahoma  Citv.  OK  73125) 
ti'lefihone    14051  954-4  lf)4 
SUPPLEMENTARY  INFORMATION:  This 
amendin-'iit  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes.  amiMids.  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SI.VPs)   The  complete 
regulatorv  description  on  t>ach  SIAP  is 
contained  in  the  appropriate  F.-\A  Form 
8260  and  the  Nation, il  Flight  Data 
Center  (FDC)/I'erinanent  (P)  Notices  to 
.■\irmen  (NOT.-\M|  which  are 
incorporated  bv  reference  in  the 
amendment  under  5  IJ.S.C.  552(a).  1 
c:FR  part  51.  and  ^97.20  of  the  Federal 
Aviation's  Regulatmiis  (FAR)   Materials 
incorporated  h\  relrri'n(  e  are  available 
for  examin.ition  or  [itin  base  as  stated 
above. 

The  large  number  of  SI.\Ps.  their 
complex  n.itur'',  .ind  the  need  for  a 
special  form, it  make  their  \erhatim 
publication  in  the  Federal  Register 
e\|iensi\f  Hid  iinpr.K  tical.  Further, 
iiinih'ii  do  not  Use  the  regulatorv  text  ot 
tht-  regulatory  text  of  the  SlAPs,  but 
refer  to  their  graphic  depic:tion  of  charts 
printed  bv  publishers  of  aeronautical 
matiTials  Thus,  the  ad\antagc!S  of 
incorporation  by  reference  are  realized 
and  publication  of  the  complete 
cjesiription  of  each  SLAP  ccmtained  in 
F.\.\  toriii  documents  is  unnecessary. 
The  provisions  of  this  amendment  state 
the  affected  CFR  (and  FAR)  sections, 
with  the  tvpes  and  effec:tive  dates  of  the 
SlAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identifit  alion  and  the  amendment 
number. 

The  Rule 

This  amendment  to  p.irt  97  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  9")  establishes.  <unends,  suspends, 
ur  re\c)kes  .SlAPs.  I'or  safetv  and 


timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previouslv  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration'as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canc;eled. 

The  FDC/P  NOTAMs  for  the  SlAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SlAPs  by  FDC/T 
NOTAMs.  the  TERPS  criteria  were 
applied  to  cmly  these  specific  conditions 
existing  at  the  affected  airports.  .-Ml 
SIAP  amendments  in  this  rule  have 
been  previouslv  issued  bv  the  FAA  in  a 
Naticmal  Flight" Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safet\'  relating  directly  to  published 
aeronautical  charts,  the  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SlAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SlAPs  and  safety  in  air 
commerce,  1  find  that  notice  and  public 
procedure  before  adopting  these  SlAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable*, 
that  good  cause  exists  for  making  these 
SL\Ps  effective  in  less  than  30  davs. 

Conclusion 

The  F.-\.-\  has  determined  that  this 
regulation  onlv  involves  an  established 
bod\-  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
■■signific:ant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator\  e\aluation  as  the  anticipated 
impact  IS  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic:  impact  on  a  substantial 
number  of  small  entities  under  the 
c:riteria  of  the  Regulatory'  Flexibility  .\c\. 

List  of  Subjects  in  14  CFR  Part  97 

.■\ir  Traffic  Control.  Airports. 
Navigation  (air). 
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Issued  in  Washington.  DC  on  December  22. 
2000. 
L.  Nicholas  Lacey. 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 


Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMEtfT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  C.S.C.  40103.  40113,  4U12U. 
44701:  49  U.S.C.  106(g);  and  14  CFR 
n.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


§97.23,  §97.25,  §97.27,  §97.29.  §97.31  and 
§97.33    [Amended] 

Bv  amending:  §  97  23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  \'OR/DME 
or  TACAN:  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SlAPs:  t?  97  33 
RNAV  SlAPs;  and  §  COPTER  SIAPS, 
Identified  as  follows: 

Effective  Upon  Publication 


FDC  date       State 


City 


Airport 


FDC  number 


SIAP 


12/19/00 

12/10/00 

12/19/00 

12/18/00 

12/18/00 

12/18/00 
12/18/00 

12/14/00 

12/14/00 

12/15/00 

12/07/00 
12/05/00 
12/01/00 

12/01/00 

12/01/00 
12/01/00 

1  a' 14/00 

11/08/00 

12/15/00 
12/14/00 

12/12/00 

12/12/00 

12/12/00 

12/12/00 

12/12/00 
12/12/00 

12/12/00 
12/12/00 

12/12/00 
12/12/00 

12/12/00 
12/11/00 

12/08/00 


MS 

MS 

IL 

PL 

FL 

IN 
WA 

WA 

WA 

TX 

NY 
CA 

NJ 

MA 

CA 

NV 

MD 

NV 

AR 
AR 

MO 

MO 

MO 

MO 

MS 
FL 

FL 
FL 

ND 
ND 

FL 
MO 

SC 


University-Oxford 
University-Oxford 

Logan  County  

Miami  IntI  

Miami  IntI  


Indianapolis 
Bellingham 

Bellingham 

Bellingham 

Bridgeport 


Montlcello 
Riverside  . 
Caldwell  ... 


Indianapolis  IntI 
Bellingham  IntI  .. 

Bellingham  IntI  .. 

Bellingham  IntI  .. 

Bndgeport  Muni 


Orange 


Oxnard 

Las  Vegas 


College  Park 
Elko  


Pine  Bluff  ., 
Pine  Bluff  . 

St.  Joseph 

St.  Joseph 

St.  Joseph 
St.  Joseph 


Sullivan  County  IntI 

Riverside  Mum  

Essex  County  


FDC  05323 

FDC  0  5322 

FDC  0  5362 

FDC  0  5293 

FDC  0/5292 

FDC  0/5306 
FDC  0  5172 

FDC  05171 

FDC  0  5170 

FDC  0/5241 

FDC  04954 
FDC  0  4857 
FDC  0  4794 


Orange  Mum  FDC  0  4788 


Oxnard 
McCarran  IntI  . 

College  Park   . 

Elko  Regional 

Grider  Field     . 
Grider  Field     . 


Hattlesburg/Laurel 
j  West  Palm  Beach 


Tampa 
Tampa 


Fargo  .. 
Fargo  .. 

Miami  .. 
Sedalia 


Winnsboro 


Rosecrans  Memorial 
Rosecrans  Memorial 

Rosecrans  Memonal 
Rosecrans  Memonal 


Hattiesburg'Laurel  Regional 
Palm  Beach  County  Park 


Tampa  IntI 
Tampa  IntI 

Hector  IntI  , 
Hector  IntI 


Miami  IntI  

Sedalia  Memorial 


FDC  0  4785 
FDC  0  4796 

FDC  0/5201 

FDC  0  3923 

FDC  0  5215 
FDC  0  5197 

FDC  0'5093 

FDC  0/5092 

FDC  0/5091 

FDC  0/5090 

FDC  0/5059 
FDC  0/5119 

FDC  0/5117 
FDC  0/5115 

FDC  0/5102 
FDC  0/5103 

FDC  0/5051 
FDC  0/5041 


Fairfield  County  FDC  0/4991 


VOR'DME  RNAV  Rwy 

27  AMDT  2 
VOR/DME  RNAV  Rwy 

9  AMDT  2 
NDB  OR  GPS  Rwy 

21  AMDT  1 
ILS  Rwy  27R  AMDT 

14 
GPS  Rwy  27R  ORIG- 

A 
ILS  Rwy  5L  AMDT  IB 
ILS  Rwy  16  AMDT  3 

REPLACES  0  4728 
GPS  Rwy  16  ORIG-A 

REPLACES  0  4725 
NDB  Rwy  16  GRIG 

REPLACES  04722 
VOR/DME  Rwy  17 

ORIG-B 
ILS  Rwy  15  AMDT  5 
ILS  Rwy  9  AMDT  7 
LOC  Rwy  22  AMDT 

1C 
NDB  OR  GPS-B 

AMDT  4 
VOR  Rwy  25  AMDT  9 
ILS  Rwy  25L  AMDT 

2A 
RNAV  Rwy  15  ORIG- 

A 
VOR  DME  OR  GPS- 

B  AMDT  3A 
ILS  Rwy  17  AMDT  2 
VOR  OR  GPS  Rwv 

17  AMDT  19 
ILS  Rwy  35  AMDT 

30A 
VOR  DME  RNAV  OR 

GPS  Rwy  17  AMDT 

4C 
NDB  Rwy  17  AMDT 

8D 
NDB  Rwy  35  AMDT 

28D 
VOR-A  ORIG 
VOR  OR  GPS  Rwy 

15  AMDT  2A 
RADAR-1  AMDT  12 
ILS  Rwy  18R  AMDT 

3A 
ILS  Rwy  17  AMDT  4C 
ILS  Rwy  35  AMDT 

32D 
ILS  Rwy  12  AMDT  4 
NDB  Rwy  36  AMDT 

8B 
GPS  Rwy  22  ORIG-A 
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FDC  date       State 


12  08,00 


12  08, 00 

12  08  00 

12  08-00 
120800 
12  0800 
12  07  00 

1 2  07  00 
12  07  00 
12  07  00 

120700 
1207  00 

1207  00 
1207  00 

1206-00 

1206-00 
12  06-00 
1206-00 
12'07/00 


sc 

GA 

FL 

FL 
FL 
AR 
TX 

MO 
MO 
MO 

MO 
MO 

MO 
NC 

MO 

TX 
TX 
TX 
IN 


City 


Airport 


Charleston Charleston  AFB/lntI 


Macon ,  Hertsert  Smart  Downtown 

Miami  Miami  Inti       


Miami  Miami  Inti       

Miami    Miami  Inti       

L'ttle  Rock   Adams  Field  .... 

Leieiiand     Leveiland  Muni 


Boonviiie    Jesse  Viertei  Memorial 

BoonviHe      |  Jesse  Viertei  Memorial 

Boonviiie    Jesse  Viertei  Memorial 


Seda'ia 
Sedaiia 


Sedalia  Memorial 
Sedaiia  Memorial 


Sedalia  Sedaiia  Memorial 

Wilson I  Wilson  Industnai  Air  Center 

Marshall  Marshall  Memorial  Muni 

Baylown      RWJ  Airpark  

Crosbylon  Crosbyton  Mum      

Crosbylon    Crosbyton  Mum      

MiliiNgton  I  Charles  W  Baker 


FDC  number 


SIAP 


FDC  0/4992 

FDC  0/5000 

FDC  0/4981 

FDC  0/4980 
FDC  0/4979 
FDC  0/4997 
FDC  0/4946 

FDC  0/4941 
FDC  0/4940 
FDC  0/4937 

FDC  0/4938 
FDC  0/4935 

FDC  0/4933 
FDC  0/4948 

FDC  0/4909 

FDC  0/4894 
FDC  0/4915 
FDC  0/4916 
FDC  0/4956 


VOR/DME  OR 

TACAN  OR  GPS 

Rwy  33  AMDT  12 
VOR  OR  GPS-A 

AMDT  5A 
GPS  Rwy  9R  ORIG- 

C 
LOG  Rwy  30  AMDT  6 
ILS  Rwy  271  AMDT  23 
ILS  Rwy  41  AMDT  25 
NDB  Rwy  35  AMDT 

1A 
GPS  Rwy  36  ORIG-A 
GPS  Rwy  18  ORIG-A 
NDB  Rwy  18  AMDT 

10A 
GPS  Rwy  18  0RIG-B 
NDB  Rwy  18  AMDT 

7C 
GPS  Rwy  36  ORIG-B 
NDB  OR  GPS  Rwy 

21  AMDT  1A 
RNAV  Rwy  36  ORIG- 

B 
RNAV  Rwy  26  ORIG 
GPS  Rwy  35  ORIG 
NDB  Rwy  35  ORIG 
GPS  Rwy  35  ORIG 


fFR  Doc.  00-33182  Filed  12-27-00:  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  30222:  Amdt.  No.  2028] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Fedfral  .AviatiMn 
.^dministratiiin  (F.\.-\).  DOT 
ACTION:  Final  rulr 


SUMMARY:  This  dmendment  establishes. 
amends,  suspends,  or  revokes  Standard 
Instrument  .Approach  Procedures 
(.SIAPs)  for  npprdtions  at  (.crtain 
airports.  These  rogulatorv  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  .Airspace 
.Svstem.  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rul^s  at  the  affected 
airports 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 


liii  nr[)iir.itiiiii  tiy  reference-approved 
by  the  Dirci  tor  of  the  Federal  Register 
on  DeceinliiT  il    IMHO.  and  reapproved 
.is  .if  Ianuar\  1.  IMH2 
ADDRESSES:  A\  .lilahiiity  of  matters 
UK  iirpnrated  t)\  reference  in  the 
aniendnifiit  is  as  follows: 

For  Exanuntituni — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  HOO 
Independeni  e  .Avenue.  .SVV., 
Washington.  DC  2(),o^»l: 

2   The  FAA  Regional  (Jffice  of  the 
region  iii  whu  h  the  affected  airport  is 
located,  or 

3.  The  Flight  Inspection  .^red  (Jffice 
whii  h  originated  the  .SIAP 

For  Punhiisf' — Indnidual  SIAP 
copies  iud\  be  obtained  from: 

1.  FAA  Publii  Inijuirv  Center  (APA- 
200).  F.AA  Headciuarters  Building.  HOO 
Independence  .-\veniie.  S\V  . 
Washington.  DC  20,591.  or 

2.  The  FAA  Regional  (Jffice  of  the 
region  in  which  the  ,iffe(  ted  airport  is 
located 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
I'  S   (iov  eminent  Printing  Office. 
Washington.  DC  20402 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P   F'ate.  Flight  Procedure 
Standards  Branch  lAMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  .-\viation  Administration,  Mike 
Mnnrone\  .Aeronautical  (ienter.  6500 
South  MacArthur  Blvd.  Oklahoma  Citv, 


OK.  73169  (Mail  Addresss:  P.O.  Box 
25082  Oklahoma  City.  OK  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
re\()kes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
df)cuments  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  522(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4.  and  8260—5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
comple.x  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  ('FR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
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the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessar>'  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu"es  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantied 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 


Issued  in  Washington.  DC  on  December  22. 
2000. 

L.  Nicholas  Lacey. 

Director.  Flight  Standards  Sen;re. 

Adopton  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  ^  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40103.  4011,3. 
40120,  44701:  and  14  CFR  11.49(b)l2]. 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  §97.25,  §97.27,  §97.29,  §97.31, 
§  97.33,  and  §  97.35    [Amended] 

Bv  amending:  §97,23  VOR.  VOR/DME. 
VOR  or  TACAN,  and  VOR/DME  or  T.^CAN: 
§97.25  LOG.  LOC/DME.  LDA.  LDA/DME. 
SDF.  SDF/DME:  §97.27  NDB.  NDB/DME. 
§97.29  ILS.  ILS/DME.  ISMLS,  MLS.  MLS/ 
DME,  MLS/RNAV:  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs:  and  §  97.35  COPTER 
SIAPs,  identified  as  follows: 

*   *   *    Effective  January  25.  2001 

Crestview.  FL.  Bob  Sikes.  NDB  OR  GPS  RWY 

17.  Amdt  2C 
DaWona  Beach.  FL.  Davtona  Beach  Intl.  LOC 

BC  RWY  25R,  Amdt 'l4C 
Davtona  Beach.  FL.  Davtona  Beach  IntL  NDB 

OR  GPS  RWY  7L.  Amdt  25A 
Dunnellon,  FL.  Dunnellon/.Marion  Co  &  Park 

of  Commerce.  VOR/DME  RWY  23.  .^mdt 

lA 
Dunnellon.  FL.  Dunnellon/Marion  Co  k  Park 

of  Commerce.  GPS  RWY  23.  Orig-A 
Melbourne,  FL.  Melbourne  International. 

NDB  OR  GPS  RWY  9R.  Amd(  14D 
Lamoni.  lA.  Lamoni  Muni.  R.N.'W  (GPS) 

RWY  17.0rig 
Lamoni.  lA,  Lamoni  Muni,  R.N.'W  (GPS) 

RWY  35,  Orig 
Ogallala,  NE.  Searle  Field,  VOR/DME  RWY  S. 

Orig 
Ogallala,  NE,  Searle  Field,  VOR  RWY  8. 

Amdt  5 
Ogallala.  NE.  Searle  Field.  \'OR/DME  RWY 

26,  Orig 
Ogallala,  NE.  Searle  Field.  VOR  RW>'  26. 

Amdt  5 
Ogallala.  NE.  Searle  Field,  GPS  RWY  26,  Orig 

(CANCELLED) 
Ogallala,  NE.  Searle  Field,  RNAV  (GPS)  RWY 

8.  Orig 
Ogallala.  NE.  Searle  Field.  RNAV  (GPS)  RWY 

26.  Orig 
Fremont,  OH,  Sanduskv  Countv  Regional, 

VOR/DME  RWY  24,  Orig 
Emporia,  VA,  Emporia-Greensville  Regional, 

LOC  RWY  33,  Orig 
Emporia,  VA.  Emporia-Greensville  Regional. 

NDB  RWY  33.  Orig 


Emporia.  V.^.  Emporia-Greensville  Regional. 

NDB  OR  GPS  RWY  33.  Amdt  6. 

CANCELLED 
Newport  .News.  \'.-\.  Newport  News/ 

Williamsburg  inti,  RNAV  (GPS)  RWY  7. 

Orig 
Newport  News.  \'.A,  Newjiort  News' 

Williamsburg  Intl,  RNAV  (GPS)  RWY  25, 

Orig  ». 

*  *    •    February  22.2001 

Grand  Island.  NE,  Central  Nebraska  Regional. 

\0R  RWY  13.  Amdt  19 
Grand  Island,  NE,  Central  Nehraska  Regional. 

VOR  RWY  17.  Amdt  24 
Grand  Island.  .\E.  Ontral  Nebraska  Regional, 

VOR/DME  RWY  31.  Amdt  7 
(irand  Island.  NE.  Centra!  Nebraska  KegKuial, 

VOR/DME  RWY  35.  Amdt  15 
Grand  Island.  NE,  Central  Nebraska  Regional. 

NUB  RWY  35.  Amdt  8 
Gallup.  NM.  Gallup  Municipal,  VOR  RWi  (,. 

Amdt  8 
Pulaski.  TN.  Abernathv  Field.  VGR'D.ML 

RWY  33.  Amdt  1 

•  •    ■    March  22.  20U1 

Mason  Citv.  lA.  Mason  Citv  Muni.  VOR'DME 

RWY  17.  Amdt  4 
Mason  City.  lA.  Mason  Cit\  .Muni.  \'OK  KWY 

35.  .Amdt  6 
Mason  Citv.  lA.  .Mason  Cit\  .Muni.  LOC  BC 

RWY  17.  Amdt  6 
Mason  City.  lA.  Mason  Cil\  Mum.  NDB  KWY 

35.  .Amdt  5 
Bardstown.  KY.  Samuels  Field.  NDB  OR 

GP.S-A.  Amdt  5A.  CANCELLED 
Norfolk,  NE.  Karl  Stefan  .Memorial.  \()K 

RWY  1,  Amdt  8 
Norfolk.  NE.  Karl  Stefan  .Menioriai.  \  OK 

RWY  13.  Amdt  7 
Norfolk.  NE.  Kari  Stefan  Memorial.  \'OK 

RWY  19.  Amdt  8 
Norfolk,  NE.  Karl  Stefan  Memorial,  \ OK 

RWY  31.  Amdt  7 
Abilene.  T.X.  Abilene  Regional.  RADAR-1. 

Amdt  9 

IFR  Doc.  00-33181  Filed  12-27-OU;  8  45  am] 

BILUNG  CODE  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  301 

Rules  and  Regulations  Under  the  Fur 
Products  Labeling  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 


SUMMARY:  The  Federal  Trade 
Commission  (FTC  or  Commission) 
amends  the  Rules  and  Regulations 
under  the  Fur  Products  Labeling  Act 
(Fur  Rules)  pursuant  to  the  Dog  and  Cat 
Protection  Act  of  2000.  That  Act 
prohibits  importing,  exporting, 
manufacturing,  selling,  advertising, 
transporting,  or  distributing  any  dog  or 
cat  fur  product.  The  Dog  and  Cat 
Protection  Act  also  amends  the  Fur  Act 
to  exclude  dog  and  cat  fur  products 
from  items  the  Commission  may  exempt 
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from  Fur  Art  requirements  because  they 
contain  only  a  small  amount  of  fur.  The 
amt-ndrnt^nts  annminc  eti  herein  conform 
the  Fur  Rules  to  the  amended  Fur  Act 
by  making  clear  that  the  exempti(}n  from 
the  Fur  Art  does  not  apply  to  dog  smd 
cat  hir  products.  Because  the 
amendments  are  technical  in  nature  and 
merely  incorporate  the  statutory  change, 
the  Commission  finds  that  notice  and 
comment  are  not  required.  See  5  L'  S.C. 
553(b|.  For  this  reason,  the  requirements 
of  the  Regulatorv'  Flexibility  Act  also  do 
not  apply.  See  s'U.S.C.  603,  604. 

EFFECTIVE  DATE:  The  amended  Rules  are 
effediv.'  laiuiarv  29.  2001. 

ADDRESSES:  Requests  for  copies  of  the 
amended  Rules  should  be  sent  to  the 
Consumer  Response  Center,  Room  202, 
Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  NVV,  Washington. 
DC  20580.  The  notice  announcing  the 
amendments  is  available  on  the  Internet 
at  the  Commission's  website:  http:// 
www.  ftc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  lennings.  Attorney.  j-Oji  f^6— 
3010.  cjenningsQiftc.gov.  or  Stephen 
Ecklund,  Senior  Investigator,  (202)  32b- 
2841.  secklundaftc.gov.  Division  of 
Enforcement.  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission. 
BOO  Pennsvlvania  Avenue  NTVV. 
VVdshuit^ton.  DC  20580 

SUPPLEMENTARY  INFORMATION:  The  Fur 

Products  Labeling  .\c\  (Fur  Act).  15 
L '.S.C;.  69.  and  C'ommission  rules 
pursuant  to  the  Act.  IB  CFR  Part  301. 
require  that  seIl^'^^  nf  covered  fur 
products  mark  t^ach  pr()du(.t  to  show:  (1) 
The  name  of  the  animal  that  produced 
the  fur;  (2)  that  the  fur  product  contains 
or  is  composed  of  used  fur,  if  such  is  the 
fact;  (3)  that  the  fur  product  contains  nr 
is  composed  of  artific  lally  colored  fur,  if 
such  is  the  fact;  14)  that  the  fur  product 
is  composed  in  whole  or  in  substantial 
part  of  paws,  tails,  bellies,  or  waste  fur. 
if  such  IS  the  fact;  (o)  the  name  under 
which  the  manufacturer  or  other 
responsible  ( Dmpanv  does  business,  or 
m  lieu  there'if.  the  R\  issued  to  the 
compan\  by  the  Commission,  and  (6) 
the  country  of  origin  of  imported  furs. 
The  -tatute  and  rules  also  include 
advertising  and  recordkeeping 
requirements.  The  Fur  Act  authorizes 
the  Commission  to  exempt  products 
containing  a  relatively  small  amount  nr 
value  of  fur.  .Accordinglv,  section 
301  39(a)  of  the  Fur  Rules  exempts  from 
rule  requirements  fur  products  for 
which  either  the  cost  to  the 
manufacturer  of  the  fur  contained  in  the 
product  or  the  manufacturer's  selling 


price  of  the  product  does  not  exceed 

.SI  50,' 

The  Dog  and  f'at  Pnitectiun  .\ct  of 
2000,  Pub.  L.  10B-47H.  prohibits 
importing,  exporting,  manufacturing, 
selling,  advertising,  transporting,  nr 
distributing  any  dog  or  cat  fur  product 
Violations  may  result  in  the  imposition 
of  civil  penalties  ranging  from  .S3. 000  to 
SIO.OOO  for  each  separate  violatmn; 
forfeiture  of  the  illeoal  piroducts:  ajid 
debarment  trom  importing,  exporting, 
manufai  turing.  transporting, 
distributing,  or  selling  anv  fur  product 
in  the  U.S. 

In  addition,  the  Dog  and  Cat 
Protection  Act  amends  the  Fur  Act.  16 
U.S.C.  69(d),  to  exclude  dog  and  cat  fur 
products  from  those  items  the 
Commission  is  authorized  to  exempt 
from  the  labeling  .iml  other 
requirements  of  the  Fur  Act  and 
implementing  regulations.  The 
amendments  to  the  Fur  Rules 
announc  eii  herein  inifilenient  this 
amendment  tn  thr  I  ur  ,\ct. 

List  of  Subjects  in  IB  CFR  Part  301 

Furs,  l,aheling.  Trade  Pr.Ktices. 

For  the  reasons  set  Inrth  above,  the 
Commission  amend.s  Ih  (  FR  Part  301  as 
follows: 

PART301— RULES  AND 
REGULATIONS  UNDER  THE  FUR 
PRODUCTS  LABELING  ACT 

1.  The  authority  cit.ition  for  Part  301 
continues  to  read  as  follows; 

Authority:  li  l'.,s  t!.  (i*)  ft  seq. 

2.  Section  301.1(a)  is  amended  by 
adding  paragraphs  (6).  (7),  and  (8)  to 
read  as  follows 

§301,1     Terms  defined. 

la)  *   *  * 

(B)  The  term  ( <it  tui  means  the  pelt  or 
skin  of  any  animal  of  the  species  Fehs 
catus. 

(7)  The  term  dog  fur  means  the  pelt 
or  skin  iif  am  anim.il  of  the  species 
Cams  tiiiniliiins 

(8)  The  term  dog  or  (  at  fur  product 
means  any  item  of  merchandise  which 
consists,  (jr  is  composed  in  whole  or  in 
part,  of  anv  dog  fur,  cat  fur,  or  both. 

3.  In  §301,39,  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows; 

§  301 ,39    Exempted  fur  products. 

la)  '  •  *  The  exemption  provided  for 
herein  shall  not  be  ajiplicable:  (1)  to  any 
dog  or  cat  fur  product;  (2)  if  any  false, 
deceptive,  or  misleading  representations 


as  to  the  fur  contained  in  the  fur 
product  are  made;  or  (3)  if  any 
representations  as  to  the  fur  are  made  in 
labeling,  invoicing,  or  advertising 
without  disclosing:  (i)  in  the  case  of 
labels,  the  informati(m  required  to  be 
disclosed  under  section  4(2)(A),  (C).  and 
(D)  of  the  Act;  (ii)  in  the  case  of 
advertising,  the  information  required  to 
be  disclosed  under  section  5(a)(1).  (3). 
and  (4)  of  the  Act;  and  (iii)  in  the  case 
of  in\()i(  ing.  the  information  reiiuired  to 
be  disclosed  under  section  5(h)(1)(A). 
(C).  and  (D)  of  the  Act, 
***** 

By  direction  of  the  Commission, 
Donald  S.  Clark. 

Secretan, 

[FR  Doc.  00-33026  Filed  12-27-00;  8:45  am] 

BILLING  CODE  6750-01 -M 


COMMODITY  FUTURES  TRADING 
COMMISSION 


17  CFR  Parti 


RIN  303a-AB56 


Investment  of  Customer  Funds 

AGENCY:  Commodity  Futures  Trading 

C.ommission, 

ACTION:  Final  rules:  change  of  effective 

date. 


'  In  1998.  the  exemption  amount  was  raised  from 
S20  (set  in  1969)  to  the  current  level  of  Si 50  63 
FR  7508,  7514  (Feb,  13.  1998). 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
moving  forward  the  effective  date  of  its 
recent  rule  amendments  concerning  the 
investment  of  customer  funds  by  futures 
commission  merchants  (FCMs)  and 
clearing  organizations  to  permit  FCMs 
and  clearing  organizations  to  engage  in 
the  expanded  investment  activity  at  an 
earlier  date.  The  Commission  is  also 
making  certain  technical  corrections  to 
the  rule  amendments, 
DATES:  The  revision  of  §  1 ,25  published 
on  December  13.  2000  (65  FR  77993)  as 
amended  by  this  rule  is  effective 
December  28.  2000,  The  revision  of 
§  1,26  and  the  amendments  to  §§1,20, 
1.27.  1.28  and  1.29  published  on 
December  13,  2000  (65  FR  77993)  are 
effective  December  28,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel.  Paul  H.  Bjarnason,  Ir.,  Special 
Advisory-  for  Accounting  Policy,  or  Ky 
Tran-Trong,  Attorney-Advisor,  Division 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street.  N\V., 
Washington,  DC  20581.  Telephone: 
(202)418-5450. 
SUPPLEMENTARY  INFORMATION: 
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I,  Background 

On  December  13,  2000,  the 
Commission  published  final  rules  and 
rule  amendments  in  the  Federal 
Register  revising  its  rules  relating  to 
intermediation  of  commodity  futures 
and  commodity  options  (commodity 
interest)  transactions. ^  As  part  of  the 
new  rules  and  rule  amendments,  the 
Commission  has  amended  Rule  1.25  to 
expand  the  range  of  instruments  in 
which  FCMs  and  clearing  organizations 
may  invest  customer  funds  to  include 
such  highly  liquid  and  readily 
marketable  instruments  as  certain 
sovereign  debt,  agency  debt,  money 
market  mutual  funds,  and  corporate 
notes  (permitted  investments). 
Additional  provisions  to  minimize 
credit,  volatility  and  liquidity  risk  have 
also  been  adopted.  Previously, 
investments  of  customer  funds  had  been 
limited  to  U.S.  government  securities, 
municipal  securities,  and  instruments 
fully  guaranteed  as  to  principal  and 
interest  by  the  U.S.  government.  When 
the  Commission  proposed  the 
amendments  to  Rule  1.25,  it  stated  that 
"an  expanded  list  of  permitted 
investments  could  enhance  the  yield 
available  to  FCMs,  clearing 
organizations  and  their  customers 
without  compromising  the  safety  of 
customer  funds."  ^ 

As  provided  in  the  adopting  release, 
the  new  rules  and  rule  amendments 
relating  to  intermediaries,  including  the 
changes  to  Rule  1.25,  are  to  become 
effective  on  February  12,  2001.'  The 
Commission  established  an  effective 
date  60  days  following  publication  in 
the  Federal  Register  for  the  new  rules 
and  rule  amendments  relating  to 
intermediaries,  as  well  as  for  the  other 
elements  of  regulator}'  reform  adopted 
simultaneously  by  the  Commission,''  to 
allow  time  for  entities  affected  by  the 
rule  changes  to  make  the  necessary 
adjustments  to  their  operations.  The 
Commission  has  been  apprised  by  the 
futures  industry,  however,  that  the 
implementation  of  new  Rule  1.25  does 
not  require  such  a  lengthy  delay,  and 
that  it  may  be  more  efficient  if  FCMs  are 
permitted  to  implement  the  rule 
revisions  relating  to  Rule  1.25  on  an 
earlier  date."'  The  Commission  agrees 


'  h'l  FR  7799:t 

-fi5  FR  ;i9008.  ;wni4  (liuip  22.  2000). 

'fi.T  FRhI  77'(94. 

■■  .Spf  .-X  \pu  R('j.',ulatnr\  (-rampu'(]rk  fur 
Miiltilali'ral  Triinsattion  EvHCutiiin  Kac.ililiPS. 
IntPrnuHJiarii-s  ami  ('Ipariny  Org.inizatiiins.  fi.i  FR 
7791.2  (L)PL,  Kf.  2000);  A  Npw  Rpgulaton 
FraiiiPUfrk  for  ("Iparini;  Organizatinius,  fi5  FR  78020 
(Dei..  i:i,  200");  L>.piiipti(in  fnr  Bilatprai 
Transartlons.  h,5  KR  THIKUI  (Dec,  i:i,  2000). 

"The  C^iunini.ssiiin  also  iiote.s  that  ahhough 
publi(-8tion  of  llip  ampnded  Ruir  1.25  appparpd  in 


with  the  industry  request  and  has 
determined  to  move  forward  the 
effective  date  for  the  amendments  to 
Rule  1,25  to  December  28.  2000.  The 
Commission  has  further  determined  to 
move  forward  the  effective  date  of 
related  amendments  to  Rules  1.20  and 
1.26-1.29.'' 

II.  Technical  Corrections 

Paragraph  (a)  of  Rule  1.25  sets  forth 
the  types  of  permissible  investments  of 
customer  funds,  e.g..  U.S.  Treasury 
obligations,  commercial  paper, 
corporate  notes.  Each  type  of  investment 
must  meet  certain  quality  requirements, 
including  requirements  for 
marketability,  credit  ratings,  restrictive 
features  and  concentration  limitations. 
Currently,  these  quality  requirements 
are  all  contained  in  separate  provisions 
of  paragraph  (b)  of  the  rule,  except  for 
the  requirements  regarding  sovereign 
debt,  which  are  contained  in  paragraph 
(a)(l)(vii).  The  Commission  believes  that 
this  placement  could  be  confusing. 
Therefore,  in  order  to  clarif\'  Rule  1.25. 
the  requirements  for  all  types  of 
permitted  investments  are  now  placed 
together,  in  the  same  paragraphs,  as 
follows:  (i)  the  requirement  that  foreign 
sovereign  debt  be  rated  in  the  highest 
category  by  at  least  one  nationally 
recognized  statistical  rating  organization 
has  been  moved  from  paragraph 
(a)(l)(vii)  to  paragraph  (b)(2)(i)(D)  and. 
concurrently,  the  reference  to  permit 
sovereign  debt  contained  in  paragraph 
(b)(2)(i)(A)  is  no  longer  necessary  and. 
therefore,  has  been  deleted;  and  (ii)  the 
requirement  that  investments  in  a 
particular  country's  sovereign  debt  be 
limited  to  amounts  owed  in  that 
currency  has  been  mo\ed  from 
paragraph  (a)(l)(vii)  to  paragraph 
(b)(4)(i)(D). 

III,  Other  Matters 

The  Commission  has  determined  that 
there  is  good  cause  to  move  forward  the 
effective  date  of  the  amendments  to 
Rule  1.25.  as  well  as  the  amendments  to 
Rules  1,20  and  1.26-1.29.  and  to  make 
the  clarifxing  revisions  discussed  above 
to  Rule  1.25  because  it  is  not  contrary 
to  the  public  interest  to  permit  FCMs 
and  clearing  organizations  to  invest 
customer  funds  in  an  expanded  range  of 
permissible  investments.  Such 
investments  could  potentially  provide  a 
higher  yield  to  those  FCMs  and  clearing 


organizations  without  c;oTnpromising  the 
safety  of  customer  funds.  The 
Commission  has  further  determined  that 
these  rules  may  be  made  effecti\-e  less 
than  30  davs  following  their  date  of 
publication  in  the  Federal  Register 
because  these  are  substaiiti\  e  rule.s  that 
relieve  a  restriction  on  those  FCMs  and 
clearing  organizations  seeking  to  invest 
customer  funds  in  a  wider  range  of 
financial  instruments.' 

List  of  Subjects  in  17  CFR  Part  1 

Brokers.  Commodity  futures. 
Consumer  protection.  Reporting  and 
recordkeeping  requirements 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authorit\'  ( untained  in 
the  Commodity  Exchange  Act.  and  in 
particular.  Sections  4(c).  4d(2)  and  8a(5) 
thereof,  7  U.S.C.  6(c),  6d(2)  and  12a(5). 
the  Commission  hereby  makes  the 
amendments  to  rules  1.20  and  1.25 
through  1.29  that  were  published  on 
December  13.  2000  at  65  F'R  77993. 
78009-13  as  further  amended  in  this 
release,  effective  December  28,  2000 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1,  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  L  ,S.t:   la.  2.  2ii,  4  4,i,  R.  6a, 
hi.i.  fi,  .  (),i.  He.  f>f.  fig.  fill.  fii.  fij.  fik.  <)!.  (>m. 
fin.  bo.  fip.  7.  7.i.  "ii   8.  ').  12    12d.  12c,  13a, 
i:3a-l.  Ifi.  lfi<i.  I'l.  21,  21  iinii  24. 

2.  Section  1.25  is  amended  li\  revising 
paragraphs  {a)(l)(vii),  (b)(21(i)(A)  dod 
{b)(2)(i)(C).  b\'  redesignating  [)ardgraph 
(b)(2)(i)(D)  as  paragraph  (b)(2)(i)(E).  by 
adding  a  new  paragraph  (b)(2)(i)(D).  bv 
revising  paragraph  (b)(4)(i)(.-\)  and  by 
adding  a  new  paragraph  (b  1(4 )(i  1(D).  For 
the  con\'enience  of  the  reader,  printed 
below  is  revised  paragraph  (a)(l)(vii)  as 
well  as  the  complete  paragraphs  (b)(2)(i) 
and  (b)(4l(i)  av  re\ised: 

§  1 .25    Investment  of  customer  funds. 

(a)  *    "    ' 

(1)  *    •    * 

(vii)  (ieneral  obligations  of  a  sovereign 
nation;  and 

***** 

(b)  *    *    * 

(2)  Ratings  (i)  Initial  requirement. 
Instruments  that  are  required  to  be  rated 
b\  this  section  must  be  rated  by  a 
nationallv  recognized  statistical  rating 


tl;r  Federal  Register  on  Dpcpmlipr  1,1.  2000.  il  has 
bcpii  ,i\  ailablp  un  the  Commission's  websitp  sini.c 
thp  ("uiiimission  adopted  it  on  Nuvpnib>'r  22.  2000. 

'  UlKpwhprp  in  this  edition  of  thp  Federal 
Register,  ihp  Oimniissiun  is  publishing  a  release 
aiiniiiincinj;  thp  withdrawal  of  the  other  rules  and 
nilp  HiiiPndn-iPMts  that  wpfp  part  of  tlie 
C^omnussKin's  rpgulaton,  reform  package. 


'5  II. S.C.  553(d)  generally  provides  that  the 
publicaUon  or  ser\ice  of  a  substantive  rule  shall  nut 
be  made  less  than  30  days  before  its  pffei  live  datp. 
except  for:  (1)  a  substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a  rfeslriction;  (2) 
interpretative  rules  and  statements  of  policy:  or  (3) 
as  othenvise  provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule. 
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organization  (NRSRO).  as  that  term  is 
defined  in  *?  270.2a-7  of  this  title  For  an 
investment  to  qualify  as  a  permitted 
investment,  ratings  are  required  as 
follows: 

(A)  US,  government  securities  need 
not  be  rated; 

(B)  Municipal  securities,  government 
sponsored  agencv  securities,  certificates 
of  deposit,  commercial  paper,  and 
corporate  notes,  except  notes  that  are 
asset-backed,  must  have  the  highest 
short-term  rating  of  an  NRSRO  or  one  of 
the  two  highest  long-term  ratings  of  an 
NRSRO: 

(C)  Corporate  notes  that  are  asset- 
backed  must  have  the  highest  ratings  of 
an  NRSRO; 

(D)  Sovereign  debt  must  be  rated  in 
the  highest  categorv  bv  at  least  one 
NRSRO;  and 

(E)  Money  market  mutual  funds  that 
are  rated  bv  an  NRSRO  must  be  rated  at 
the  highest  rating  of  an  NRSRO. 

*         *         *         «         * 

(4)  Concentration  and  other 
limitations,  (i)  Direct  investments  (A) 
L'.S.  government  securities  and  money 
market  mutual  funds  shall  not  be 
subject  to  a  concentration  limit  or  other 
limitation. 

(B)  Securities  of  any  single  issuer  of 
government  sponsored  agency  securities 
held  bv  a  futures  commission  merchant 
or  clearing  organization  may  not  exceed 
25  percent  of  total  assets  held  in 
segregation  by  the  futures  commission 
merchant  or  clearing  organization. 

(C)  Securities  of  any  single  issuer  of 
municipal  securities,  certificates  of 
deposit,  commercial  paper,  or  corporate 
notes  held  bv  a  futures  commission 
merchant  or  clearing  organization  may 
not  exceed  5  percent  of  total  assets  held 
in  segregation  by  the  futures 
commission  merchant  or  clearing 
organization. 

(D)  Sovereign  debt  is  subject  to  the 
following  limits;  a  futures  commission 
merchant  may  invest  in  the  sovereign 
debt  of  a  countrv  to  the  extent  it  has 
balances  in  segregated  accounts  owed  to 
its  customers  denominated  in  that 
country's  currency;  a  clearing 
organization  may  invest  in  the  sovereign 
debt  of  a  countn."  to  the  extent  it  has 
balances  in  segregated  accounts  owed  to 
Its  clearing  member  futures  commi.NSiou 
merc:hants  denominated  in  that 
countr\'  s  currency. 

«         *         «         *         * 

Issued  in  Washington,  DC  on  December  2\. 
2000  hv  thf  rommission. 
lean  .\.  Webb, 

Secretary  of  the  Commissiun. 
'¥R  Dor    00-12976  Filed  12-27-00;  8:45  am] 
BILUNG  CODE  6351 -01 -M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1,etal. 

A  New  Regulatory  Framework  for 
Multilateral  Transaction  Execution 
Facilities,  Intermediaries  and  Clearing 
Organizations;  Rules  Relating  to 
intermediaries  of  Commodity  Interest 
Transactions;  A  New  Regulatory 
Framework  for  Clearing  Organizations; 
Exemption  for  Bilateral  Transactions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  Rules:  partial  withdrawal. 

summary:  On  December  13.  2000  (65  FR 
77962;  65  FR  77993,  65  FR  78020,  65  FR 
78030).  the  Commission  issued  final 
rules  promulgating  a  new  regulatory 
framework  to  apply  to  multilateral 
transaction  execution  facilities,  to 
market  intermediaries  and  to  clearing 
organizations.  Due  to  the  enactment  of 
statutorv  revisions  to  the  Commodity 
E.xchange  .^ct.  the  Commission  is 
withdrawing  these  final  rules  with  the 
exception  of  amendments  to  the 
Commission's  rule  concerning 
investment  of  customer  funds.  Rule 
1.25.  and  conforming  amendments  to 
related  rules  (Rules  1.20.  and  1.26- 
1.29).  See  65  FR  78009-78013.  The 
Commission  is  publishing  a  separate 
release  elsewhere  in  this  edition  of  the 
Federal  Register  concerning  those  rules. 

dates:  As  of  December  28.  2000,  the 
final  rule  published  on  December  13, 
2000  (65  FR  77962)  is  withdrawn. 

As  of  December  28,  2000,  the  final 
rule  published  on  December  13,  2000 
(65  FR  78020)  is  withdrawn. 

As  of  December  28.  2000.  the  final 
rule  published  on  December  13.  2000 
(65  FR  78030)  is  withdrawn. 

As  of  December  28,  2000,  the  final 
rule  published  on  December  13,  2000 
(65  FR  77993)  is  withdrawn,  with  the 
following  exceptions: 

The  revision  of  1 7  CFR  1 .25,  as 
amended  on  December  28,  2000.  which 
is  effective  December  28.  2000; 

The  revision  of  17  C'FR  1.26.  which  is 
effective  December  28.  2000;  and 

The  amendments  to  17  CFR  1  20. 
1.27.  1.28  and  1.29.  which  are  effective 
December  28.  2000 

FOR  FURTHER  INFORMATION  CONTACT:  lean 
A.  Webb,  Secretar\'  of  the  Commission. 
Commodity  Futures  Trading 
Commission.  Three  Lafavette  Centre, 
1155  21st  Street.  NVV.,  Washington,  DC 
20581,  (202)418-5100. 


Issued  in  Washington,  DC:  on  Dei  ember  21, 
2000  bv  the  Commission 
fean  A,  Webb. 
Srcretar\  of  the  Commission 
[PR  Doc.  00-32977  Filed  12-27-00:  8:45  ami 
BILLING  CODE  6351-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  100  and  165 
[USCG-200O-«541] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporarv'  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  July  1, 
2000  and  September  30,  2000  which 
were  not  published  in  the  Federal 
Register.  This  notice  also  contains  9 
temporarv'  final  rules  issued  during  the 
period  of  April  1,  2000,  thru  June  30, 
2000,  that  were  not  included  in  the 
docket  USCG  2000-7757.  This  quarterly 
notice  lists  temporary  local  regulations, 
security  zones,  and  safety  zones  of 
limited  duration  and  for  which  timely 
publication  in  the  Federal  Register  was 
not  possible. 

DATES:  This  notice  lists  temporary'  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  April  1, 
2000.  and  September  30,  2000. 
ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  notice.  Documents  indicated  in  this 
notice  will  be  available  for  inspection  or 
copying  at  the  Docket  Management 
Facility.  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20593-0001  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
Holidays.  You  may  electronically  access 
the  public  docket  for  this  notice  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact 
Lieutenant  Bruce  Walker,  Office  of 
Regulations  and  Administrative  Law, 
telephone  (202)  267-6233.  For  questions 
on  \iewing,  or  on  submitting  material  to 
the  docket,  contact  Dorothy  Beard, 
Chief,  Dockets,  Department  of 
Transportation  (202)  866-9329. 
SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COT?)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
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their  jurisdiction;  therefore,  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
enhance  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 


informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 
Because  mariners  are  notified  by  Coast 
Guard  officials  on-scene  prior  to 
enforcement  action,  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  publish  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  meet  this 
obligation  without  imposing  undue 
expense  on  the  public,  the  Coast  Guard 
periodically  publishes  a  list  of  these 
temporary  special  local  regulations, 
security  zones,  and  safety  zones. 

COTP  Quarterly  Report 


Permanent  regulations  are  not  included 
in  this  list  because  they  are  published 
in  their  entirety  in  the  Federal  Register. 
Temporart"  regulations  may  also  be 
published  in  their  entirety  if  sufficient 
time  is  available  to  do  so  before  they  are 
placed  in  effect  or  terminated.  The 
safety  zones,  special  local  regulations 
and  security  zones  listed  in  this  notice 
have  been  exempted  from  review  under 
Executive  Order  12866  because  of  their 
emergency  nature,  or  limited  scope  and 
temporarv'  effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
April  1,  2000  and  September  30.  2000, 
unless  otherwise  indicated. 

S.G,  Venckus, 

Chief.  Office  of  Regulations  and 
Administrative  Law. 


COTP  docket 

HOUSTON-GALVESTON 

00-004 
HOUSTON-GALVESTON 

00-008 
HOUSTON-GALVESTON 

00-009 
HOUSTON-GALVESTON 

00-010. 
HOUSTON-GALVESTON 

00-011. 
HUNTINGTON  00-003  .. 
JACKSONVILLE  00-067 
JACKSONVILLE  00-068 
JACKSONVILLE  00-069 
JACKSONVILLE  00-070 
JACKSONVILLE  00-071 
JACKSONVILLE  00-073 
JACKSONVILLE  00-074 
JACKSONVILLE  00-075 

LA/LB  00-005 

LA/LB  00-008 

LOUISVILLE  00-017  

LOUISVILLE  00-018  

LOUISVILLE  00-019  

LOUISVILLE  00-020  

LOUISVILLE  00-023  

LOUISVILLE  00-025  

LOUISVILLE  00-026  

LOUISVILLE  00-043  

LOUISVILLE  00-051  

MEMPHIS  00-015 

MEMPHIS  00-016  

MEMPHIS  00-017 

MEMPHIS  00-018 

MIAMI  00-088  

NEW  ORLEANS  00-016 
NEW  ORLEANS  00-017 
NEW  ORLEANS  00-020 
NEW  ORLEANS  00-021 
NEW  ORLEANS  00-022 
NEW  ORLEANS  00-023 
NEW  ORLEANS  00-024 
NEW  ORLEANS  00-025 
NEW  ORLEANS  00-026 
NEW  ORLEANS  00-027 
NEW  ORLEANS  00-028 
NEW  ORLEANS  00-029 
PADUCAH  00-007  


Location 


Type 

Effective  date 

SAFETY  ZONE   

07/17/2000 

SAFETY  ZONE  

08/20/2000 

SAFETY  ZONE     

08/232000 

SAFETY  ZONE   

08/25/2000 

SAFETY  ZONE  

09/12'2000 

SAFETY  ZONE    

08/14/2000 

SAFETY  ZONE    

07/04/2000 

SAFETY  ZONE    

07'04/2000 

SAFETY  ZONE    

07/04'2000 

SAFETY  ZONE   ... 

07/04'2000 

SAFETY  ZONE  

07.'04'2000 

SAFETY  ZONE    

07/042000 

SAFETY  ZONE   

SAFETY  ZONE    

07/04/2000 
07/04/2000 

SAFETY  ZONE     

08/20 '2000 

SAFETY  ZONE    

08- 1 32000 

SAFETY  ZONE   

08/05'2000 

SAFETY  ZONE   

08/19  2000 

SAFETY  ZONE      .  ... 

0909/2000 

SAFETY  ZONE   

09 '03 '2000 

SAFETY  ZONE   

09/26/2000 

SAFETY  ZONE   

08/11 '2000 

SAFETY  ZONE    

09/09/2000 

SAFETY  ZONE   

07 '04 '2000 

SAFETY  ZONE    

07 '15/2000 

SAFETY  ZONE    

08/01 '2000 

SAFETY  ZONE   

08  02  2000 

SAFETY  ZONE   

09  12 '2000 

SAFETY  ZONE      

09  16 '2000 

SAFETY  ZONE      

09'0r2000 

SAFETY  ZONE      

07 '03 '2000 

SAFETY  ZONE      

07'03'2000 

SAFETY  ZONE   

07/03'2000 

SAFETY  ZONE    

07/04/2000 

SAFETY  ZONE   

07/04/2000 

SAFETY  ZONE    

SAFETY  ZONE    

07'06/2000 

07  13/2000 

SAFETY  ZONE 

09/14'2000 

SAFETY  ZONE    

SAFETY  ZONE    

SAFETY  ZONE    

08  05/2000 
0830/2000 
09/19''20O0 

SAFETY  ZONE  ■ 

09'28/2000 

SAFETY  ZONE  

07  04 '2000 

HOUSTON  SHIP  CHANNEL,  HOUSTON,  TX 


FREEPORT  CHANNEL 


DEEPWATER  BERTHING  OLD  BRAZOS  RIVER 


GULF  INTRACOASTAL  WATERWAY.  M  357  TO  359 


GULF  OF  MEXICO  3.1  MILES  S.  OF  GALVESTON,  TX 


KANAWHA  RIVER,  M.  54.5  TO  55.8  

INDIAN  RIVER,  TITUSVILLE,  FL 

INTERCOASTAL  WATERWAY,  ORMOND  BEACH.  FL 

INDIAN  RIVER,  COCOA  BEACH,  FL  

ATLANTIC  OCEAN,  DAYTONA  BEACH,  FL  

INTERCOASTAL  WATERWAY,  MELBOURNE,  FL 

ST.  JOHNS  RIVER,  JACKSONVILLE,  FL  

ST.  JOHNS  RIVER,  ORANGE  PARK,  FL 

ATLANTIC  OCEAN,  COCOA  BEACH,  FL  

HUNTINGTON  BEACH,  CA  

LONG  BEACH,  CA 

OHIO  RIVER,  M.  426.5  TO  428.5  

OHIO  RIVERrM.  470  TO  471.1  

NEW  ALBANY,  lA 

LOUISVILLE,  KY  

OHIO  RIVER,  M.  470  

BLUEGRASS  IN  THE  PARK  FIREWORKS  DISPLAY  .. 

LOUISVILLE,  KY  

EVANSVILLE,  IN  

OHIO  RIVER,  M.  745.5  TO  746.5  

•MISSISSIPPI  RIVER,  M.  850.7  TO  852.7 

MISSISSIPPI  RIVER,  M.  852  TO  845 

MISSISSIPPI  RIVER,  M.  740  TO  744 

MISSISSIPPI  RIVER,  M.  771  TO  773 

FT.  LAUDERDALE,  FLORIDA 

LWR  MISSISSIPPI  RIVER,  M. 

LWR  MISSISSIPPI  RIVER,  M 

LWR  MISSISSIPPI  RIVER.  M. 

LWR  MISSISSIPPI  RIVER.  M. 

LWR  MISSISSIPPI  RIVER,  M. 

J.  BENNETT  JOHNSTON  WATERWAY.  M 

J.  BENNETT  JOHNSTON  WATERWAY.  M. 

LWR  MISSISSIPPI  RIVER.  M.  438  TO  436  

INNER  HARBOR  NAVIGATION  CANAL.  MORRISON  PIER 

LWR  MISSISSIPPI  RIVER.  M.  165  TO  M.  167  

LWR  MISSISSIPPI  RIVER,  M  436  TO  438  

LWR  MISSISSIPPI  RIVER,  M.  348  TO  351   

CLINCE  RIVER,  M.  1,  KINGSTON.  TN  


120  TO  122 
137  TO  139 
174  TO  177 
228  TO  231 
362  TO  364 


58.5  TO  60.5 
58.5  TO  60.5 
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COTP  docket 


PADUCAH  00-008 
PADUCAH  00-009 
PADUCAH  00-011 
PADUCAH  00-012 
PADUCAH  00-013 
PADUCAH  00-014 
PADUCAH  00-015 
PORT  ARTHUR  00-004 
SAM  DIEGO  00-008 
SAN  FRANCISCO  BAY 

00-004 
SAN  FRANCISCO  BAY 

OC-005 
SAN  FRANCISCO  BAY 

00-006 
SAN  JUAN  00-08^ 
SAVANNAH  00-085 
SOUTHEAST  ALASKA 

00-009 
SOUTHEAST  ALASKA 

00-014 

TAMPA  00-081    

TAMPA  00-093  


Location  Type 

TENNESSEE  RIVER    M   646  5  TO  647  5 SAFETY  ZONE 

TENNESSEE  RIVER   M   647  4  TO  648  SAFETY  ZONE 

CUMBERLAND  RIVER   M    125  TO  126  SAFETY  ZONE 

CUMBERLAND  RIVER    M    125  TO  126       SAFETY  ZONE 

CUMBERLAND  RIVER    M    126  5  TO  128  5      SAFETY  ZONE 

OHIO  RIVER  M    975  TO  978  SAFETY  ZONE 

LWR  MISSISSIPPI  RIVER   M   921    SAFETY  ZONE 

SABINE-NECHES  CANAL   PORT  ARTHUR   TX  SAFETY  ZONE 

LAKE  HAVASU    COLORADO  RIVER    AZ  SAFETY  ZONE 

SAN  FRANCISCO  BAY    SAN  FRANCISCO   CA      SAFETY  ZONE 

OAKLAND  INNER  HARBOR   OAKLAND   CA  SAFETY  ZONE 

SAN  FRANCISCO  BAY   SAN  FRANCISCO   CA      SAFETY  ZONE 

PUERTO  RICO  AND  THE  VIRGIN  ISLANDS   SAFETY  ZONE 

SAVANNAH   GA  SAFETY  ZONE 

SITKA  CHANNEL.  SITKA.  AK  SAFETY  ZONE 

TONGASS  NARROWS.  KETCHIKAN,  AK  SAFETY  ZONE 

TAMPA  BAY.  FL  SAFETY  ZONE 

TAMPA  BAY,  FL  SAFETY  ZONE 


Effective  date 


07/04/2000 
07/02/2000 
07/25/2000 
09/09/2000 
09/10/2000 
09/08/2000 
09/12/2000 
07/04/2000 
09/30/2000 
07/04/2000 

07/04/2000 

07/04/2000 

08/22/2000 
09/18/2000 
0703/2000 

08/25/2000 

07/26/2000 
09/16/2000 


District  Quarterly  Report 


Distnct  docket 


Location 


Type 


Effective  date 


01-00-149 
01-00-151 
01-00-153 
01-00-156 
01-00-158 
0^-00-161 
01-00-162 
01-00-164 
01-00-165 
01-00-168 
01-00-171 
01-00-172 
01-00-175 
01-00-176 
01-00-173 
01-00-179 
01-00-180 
01-00-197 
01-00-193 
01-0(^199 
01-00-200 
01-00-202 
01-00-207 
01-00-210 
01-00-211 
01-00-212 
0l-'30-2i9 
01-00-226 
01-00-230 
01-0(^250 
05-00-025 
05-00-026 
05-00-029 
05-00-034 
05-00-03" 
05-00-040 

07-00-057 
0- -00-063 

09-00-041 
09-00-042 


FIREWORKS  DISPLAY,  LARCHMONT  HARBOR    NY 

WESTHAVEN,  CT  

HARTFORD.  CT  

LYNN   MA       

DUXBURY   MA  

KINGSTON  FIREWORKS   RONDOUT  CREEK   NY  ..., 

ROCKAWAV  INLET    NY  

MADISON   CT  

NEW  HAVEN   CT  , 

FENWICH  PIER   OLD  SAYBROOK,  CT 

GREENWICH   CT  

BAYLEY  BEACH    ROWAYTON,  CT  

FIRE  ISLAND  PINES   NY     

COLD  SPRING  HARBOR   COVE  NECK,  NY  

SUNKEN  VESSEL  JESSICA  ANN   CAPE  ELIZABETH 

NICOLL  BAY    SAYVILLE    NY 

BATH  IRON  WORKS,  KENNEBECK  RIVER.  BATH    MD 

Salem   ma  

NEWBURYPORi^    MA        

GLOUCESTER    MA  , 

"AUNTON  RIVER    FALL  RIVER,  MA  

BEVERLY   MA    

NEWPORT   Rl  

BEVERLY   MA    

GLOUCESTER   MA  

BOSTON    MA       

VIKING  SHIP  SAIL  2000,  NEW  HAVEN.  CT  

BOSTON    MA      

OIL  SPILL  RECOVERY   LOWER  NEW  YORK  , 

MIDDLETOWN    Rl  

PATAPSCO  RIVER   BALTIMORE  MD  

CHESTER  RIVER    KENT  ISLAND  NARROWS,  MD  

DELAWARE  RIVER    PHILADELPHIA    PA        

DELAWARE  RIVER    PHILADELPHIA    PA         

DELAWARE  RIVER    PHILADELPHIA    PA  AND  CAMDEN 
CHESTER  RIVER    KENT  ISLAND  NARROWS   MD 

NEW  HALLANDALE  BEACH  BLVD   (SR824  BRIDGE)   ,.., 

HILSSBORO  BOULEVARD  BRIDGE    M  1050  


ME 


GILLS  ROCK    Wl 
KEWAUNEE   Wl  . 


SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  .., 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ,., 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ... 
SAFETY  ZONE  ,., 
SECURITY  ZONE 
SAFETY  ZONE  .., 
SAFETY  ZONE  ... 
SPECIAL  LOCAL 
SPECIAL  LOCAL 
SAFETY  ZONE  ... 
SAFETY  ZONE  .. 
SAFETY  ZONE 
SPECIAL  LOCAL 

REG 
DRAWBRIDGE  .... 

OPERATION   

DRAWBRIDGE    ... 

OPERATION    

SAFETY  ZONE  ... 
SAFETY  ZONE  ... 


0707'2000 
07  03/2000 
07/01 '2000 
07/01/2000 
0701/2000 
07/02/2000 
07/02/2000 
07/02/2000 
07,04/2000 
07/01  '2000 
07/0Z'2OOO 
07/02/2000 
07/01  '2000 
07/04/2000 
07/01. /2000 
07  22/2000 
07/02/2000 
08/19/2000 
08/05/2000 
08/05/2000 
08/12/2000 
08/06/2000 
08/ 19 '2000 
09/022000 
09/02/2000 
09/03/2000 
09/28/2000 
09/28/2000 
09/15/2000 
07/07/2000 
0702/2000 
07/03/2000 
07  30/2000 
0727/2000 
08/15/2000 
09/03/2000 

07'13/'2000 

07  162000 

07/04/2000 
07/14/2000 
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District  docket 


Location 


Type 

SAFETY  ZONE  „. 

SAFETY  ZONE  .,. 

SAFETY  ZONE  ., 

SAFETY  ZONE  , 

SAFETY  ZONE  ,, 

SAFETY  ZONE  ,, 

SAFETY  ZONE  ., 

SAFETY  ZONE  .. 

SAFETY  ZONE  ,, 

SAFETY  ZONE  ., 

SAFETY  ZONE  ,. 

SAFETY  ZONE  ,, 

SAFETY  ZONE  ., 

SAFETY  ZONE  .., 

SAFETY  ZONE  . 

SAFETY  ZONE  .„ 

SAFETY  ZONE  .  , 

SAFETY  ZONE  , 

SAFETY  ZONE  , 

SAFETY  ZONE  , 

SAFETY  ZONE  .. 

SAFETY  ZONE  ,, 

SAFETY  ZONE  ,, 

SAFETY  ZONE  ,. 

SAFETY  ZONE  , 

SAFETY  ZONE  . 

SAFETY  ZONE  , 

SAFETY  ZONE  , 

SAFETY  ZONE  ,, 

SAFETY  ZONE  , 

SAFETY  ZONE  , 

SAFETY  ZONE  . 

SAFETY  ZONE  ,, 

SAFETY  ZONE  ,, 

SAFETY  ZONE  ., 

SAFETY  ZONE  , 

SAFETY  ZONE  ,, 

SAFETY  ZONE  .  , 

SAFETY  ZONE  , 

SAFETY  ZONE  ., 

SAFETY  ZONE  ,, 

SAFETY  ZONE  , 

SAFETY  ZONE  ,, 

SAFETY  ZONE  , 

SAFETY  ZONE  , 

SAFETY  ZONE  ., 

SAFETY  ZONE  .. 

SAFETY  ZONE  . 

SAFETY  ZONE  .. 

SAFETY  ZONE  .. 

SAFETY  ZONE  ,. 

SAFETY  ZONE  . 

SAFETY  ZONE  ... 

SAFETY  ZONE  .. 

SAFETY  ZONE  ,. 

SAFETY  ZONE  .. 

SAFETY  ZONE  ... 

SAFETY  ZONE  ,. 
SECURITY  ZONE 

SAFETY  ZONE  ,. 

SAFETY  ZONE  . 


Etiective  date 


09-00-047 
09-00-048 
09-00-049 
09-00-051 
09-00-052 
09-00-053 
09-00-054 
09-00-056 
09-00-057 
09-00-058 
0&-00-059 
09-00-061 
09-00-062 
09-00-063 
09-00-064 
09-00-066 
09-00-067 
09-00-068 
09-00-069 
09-00-070 
09-00-071 
09-00-072 
09-00-073 
09-00-074 
09-00-076 
09-00-077 
09-00-078 
09-00-081 
09-00-082 
09-00-084 
09-00-085 
09-00-086 
09-00-088 
09-00-089 
09-00-090 
09-00-092 
09-00-096 
09-00-097 
09-00-098 
09-00-102 
09-00-103 
09-00-104 
09-00-105 
09-00-107 
09-00-109 
13-00-010 
13-00-011 
13-00-012 
13-00-013 
1^-00-014 
13-00-015 
13-00-017 
13-00-018 
13-00-019 
13-00-020 
13-00-021 
13-00-023 
13-00-025 
13-00-026 
13-00-027 
13-00-033 


!  LAKE  MICHIGAN,  CHICAGO,  IL  

LAKE  KALAMAZOO,  SAUGATUCK,  Ml   

LAKE  MICHIGAN,  PENTWATER,  Ml  

LAKE  MICHIGAN,  FRANFORT.  Ml  

WHITE  LAKE  WHITE  HALL,  Ml  

MILWAUKEE,  Wl  

LAKE  ERIE,  PUT-IN-BAY,  OHIO  

LAKE  MICHIGAN,  MANISTEE,  Ml  

FOX  RIVER,  GREEN  BAY,  Wl   

MILWAUKEE,  Wl  

KENOSHA,  Wl  

LAKE  MICHIGAN,  KENILWORTH.  IL  

LAKE  MICHIGAN,  MICHIGAN  CITY,  IN  

WASHINGTON  PARK,  MICHIGAN  CITY.MI  

MILWAUKEE,  Wl  

BAYVIEW,  Wl  

PORT  WASHINGTON,  Wl 

SHEDD  AQUARIUM.  CHICAGO.  IL 

LAKE  MICHIGAN,  ST.  JOSEPH.  Ml  

MILWAUKEE,  Wl  

LAKE  MICHIGAN,  CHICAGO,  IL  

LAKE  KALAMAZOO.  SAUGATUCK,  Ml   

LAKE  MICHIGAN.  FERRYSBURG,  Mi  

LAKE  MICHIGAN,  CHICAGO,  IL  

MILWAUKEE,  Wl  

MILWAUKEE,  Wl  

MILWAUKEE,  Wl  

CLEVELAND  HARBOR,  CLEVELAND,  OH  

NEW  BUFFALO,  Ml    

LAKE  MICHIGAN,  PENTWATER,  Ml 

HAMMOMD,  IN  

GRAND  HAVEN,  Ml  

GRAND  HAVEN,  Ml  

ALGOMA,  Wl  

OSHKOSH,  Wl   

MILWAUKEE,  Wl  

MUSKEGON  LAKE  MUSKEGON,  Ml  

CHICAGO,  IL  

NAVY  PIER,  LAKE  MICHIGAN,  CHICAGO  HARBOR,  IL  .... 
NAVY  PIER,  LAKE  MICHIGAN,  CHICAGO  HARBOR,  IL  .... 

CHICAGO,  IL  

AIR  AND  WATER  SHOW,  GARY,  IN   

CHICAGO,  IL  

MILWAUKEE,  Wl  

MILWAUKEE,  Wl  

GRAYS  HARBOR,  WESTPORT,  WA  

COLUMBIA  RIVER,  VANCOUVER,  WA  

COLUMBIA  RIVER.  ST,  HELENS,  OR  

WILLAMETTE  RIVER.  PORTLAND,  OR   

COLUMBIA  RIVER,  KENNEWICK,  WA  

COLUMBIA  RIVER,  CASCADE  LOCKS,  OR   

COLUMBIA  RIVER,  ARLINGTON,  OR  

CHEHALIS  RIVER  ABERDEEN,  WA  

COLUMBIA  RIVER,  HOOD  RIVER,  OR  

COLUMBIA  RIVER,  GRESHAM,  OR  

WILLAMETTE  RIVER,  GLADSTONE,  OR  

COLUMBIA  RIVER,  RAINEIR,  OR  

FREEDOM  FAIR  AIRSHOW,  COMMENCEMENT  BAY,  WA 

PORT  OF  SEATTLE,  SEATTLE,  WA  

LAKE  WASHINGTON,  WA  

COMMENCEMENT  BAY,  TACOMA,  WA  


07/03/2000 
07 '04/2000 
07/03'2000 
07  04  2000 
07/04/2000 
07 '03/2000 
07 '04  2000 
07/032000 
07/04 '2000 
07'04'2000 
07'04'200C 
07 '04/2000 
07'09'20O0 
07'09/2000 
07/202000 
07,14/2000 
07  1 5'2000 
07/16,'2000 
07  15  2000 
07 '28/2000 
07'29'2000 
07/29  2000 
07/22 '2000 

07  22  2000 
08/16  2000 
Oa  1 8/2000 
08.'25'2000 
07/302000 
08/05.2000 
0812  2000 
08'05'2000 
07,31 '2000 
08/24  2000 

08  13 '2000 

09  022000 
09'0a2000 

08  18 '2000 
08'31  2000 
08/31  2000 
09'08  2000 

09  142000 
09 '16  2000 
09  162000 
09  15  2000 
09  19  2000 
07/04/2000 
07/04/2000 
07/04/2000 
07/04/2000 
07/04,'2000 
07  04  2000 
07/03'2000 
0704/2000 
07/04 '2000 
07/04/2000 
07/04/2000 
07/0a'2000 
07 '04/2000 
08/022000 
07/20'2000 
09  17'2000 


REGULATIONS  NOT  ON  APR-JUN  00  QUARTERLY  REPORT 


District/COTP 


Location 


Type 


Effective  date 


DISTRICT  REGULATIONS: 

09-00-016  

09-00-018  

09-00-019  

09-00-040  


MILWAUKEE,  Wl  SAFETY  ZONE 

MILWAUKEE,  Wl  SAFETY  ZONE 

MILWAUKEE,  Wl  i  SAFETY  ZONE 

KEWAUNEE,  Wl  SAFETY  ZONE 


06/02/00 
05/30/00 
06/10/00 
06/24/00 
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DistnclCOTP 

Location 

Type 

Effective  date 

r)9-(X)-043                     .             

_^ MILWAUKEE    Wl           

SAFETY  ZONE  

06/21 /OO 

09-00-044                         „ 

„ MILWAUKEE    Wl        

SAFETY  ZONE  

06/26/00 

COTP  REGULATIONS: 

LOUISVILLE  00-052           

'  OHIO  RIVER   M   745  5  TO  746  5    

SAFETY  ZONE  

06/26/00 

NEW  ORLEANS  00-019  

RED  RIVER   M   58  5  TO  60  5    

SAFETY  ZONE   

06/26/00 

SAN  FRANCISCO  BAY  00-003 


SAN  FRANCISCO,  CA  SAFETY  ZONE 


06/30/00 


[FR  Doc.  00-.?308n  Filed  12-27-00;  8:4.t  am| 
BILUNG  CODE  4910-1 5-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD08-00-O32] 

Drawbridge  Operating  Regulation; 
Lower  Grand  River,  LA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary'  deviatinn 

from  regulations 

SUMMARY:  The  Commander.  Eighth 
Cod.st  Guard  District  has  issued  a 
temporar\-  deviation  from  thf  regulation 
in  33  CFR  117.478(b)  governing  the 
operation  of  the  L.-\  77  bridge  across  the 
Lower  Grand  River,  mile  47  0  (Alternate 
Route)  at  Grosse  Tete.  Iberville  Parish, 
Louisiana  This  deviation  allows  the 
Louisiana  Department  of  Transportation 
and  Development  to  maintain  the  bridgf 
in  the  closed-to-navigation  position 
from  6  a.m.  until  11  am.  and  from  1 
p.m.  to  6  p.m..  Monday  through  Friday, 
from  lanuary  8.  2001  until  Januarv  26. 
2001    At  all  others  times,  the  bridge  will 
operate  normally  for  the  passage  of 
vessels.  This  temporary  deviation  was 
issued  to  allow  for  the  replacement  of 
parts  damaged  on  the  bridge  during  an 
dUision  in  lune  of  2000. 
DATES:  This  deviation  is  effective  from 
6  a.m.  on  Monday,  [anuary  8.  2001. 
until  6  p,m,  Friday,  lanuary  26.  2001, 
ADDRESSES:  L'nless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copving  at 
the  office  of  the  Eighth  Coast  Guard 
District.  Bridge  Administration  Branch, 
Commander  (ob),  501  Magazine  Street, 
New  Orleans,  Louisiana.  70130-3396, 
The  Bridge  Administration  Branch 
maintains  the  public  docket  for  this 
temporary  deviation, 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
David  Frank.  Bridge  Administration 
Branch.  Commander  (ob).  Eighth  (;oast 
Guard  District.  501  Magazine  Street, 
New  Orleans.  Louisiana.  70130-3396. 
telephone  number  504-589-2965, 


SUPPLEMENTARY  INFORMATION:  The  LA  77 
bridge  across  the  Lower  Grand  River, 
mile  47  0  (Alternate  Route)  at  Grosse 
Tete,  Iber\ille  Parish.  Louisiana,  has  a 
\  crtical  (  learance  of  2  feet  above  high 
wafer  in  the  closed-to-navigation 
positi<in  and  unlimited  clearance  in  the 
npcn-tn-navigation  position.  Navigation 
on  tlu'  waterway  consists  mainly  of  tows 
with  barges  aiid  some  recreational  craft. 
The  Louisiana  Department  of 
Transportation  and  Development 
requestetl  a  temporary  deviation  from 
the  normal  operation  of  the  bridge  in 
order  to  accommixiate  the  final  repairs 
to  the  bridge  caiiseil  b\  an  allision  in 
lune of  2000 

This  deviation  allows  the  draw  of  the 
LA  77  pontoon  drawbridge  across  the 
Lower  Grand  RivtT.  mile  47,0  (Alternate 
Route),  at  (Irosse  Tete.  Iberville  Parish. 
Louisiana,  to  remain  in  the  closed-to- 
navigafion  positi(.)n  from  6  a.m.  until  11 
am.  and  from  1  p,m,  to  6  p,m,.  Monday 
through  Fridav,  from  lanuarv  8.  2001 
until  lanuary  26.  2001    Presently,  the 
draw  of  the  LA  77  bridge,  mile  47.0 
{.Mternate  Route)  at  Grosse  Tete.  shall 
open  on  signal;  e.xti-pt  that,  from  about 
August  15  to  about  lune  5  (the  school 
vear).  the  draw  need  not  be  opened  from 
6  a.m.  to  8  a.m.  and  from  2:30  p.m.  to 
4:30  p,m,.  Monday  through  Friday 
except  Federal  holidays.  The  draw  shall 
open  on  signal  at  any  time  for  an 
emergency  aboard  a  vessel, 

Daltnj    !)»'(  ember  18.  20U0. 
Paul  |.  Pluta. 

U.S.  Coast  Guard.  Commander.  Eighth  Coast 
Guard  District. 
(FR  Doc.  00-33193  Filed  12-27-00:  8:45  am) 

BILLING  CODE  4910-1S-P 


ACTION:  Final  rule. 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  166 
[CGD  08-00-012] 
RIN2115-AG02 

Shipping  Safety  Fairways  and 
Anchorage  Areas,  Gulf  of  Mexico 

AGENCY:  Coast  Guard.  DOT 


SUMMARY:  The  Coast  Guard  is  creating  a 
new  anchorage  area  on  the  eastern  side 
of  the  Sabine  Pass  Safety  Fairway, 
opposite  the  Sabine  Bank  Offshore 
(North)  Anchorage  area  in  the  Gulf  of 
Mexico  south  of  Sabine  Pass.  This  will 
help  alleviate  the  need  for  in-bound 
deep  draft  vessels  to  cross  the  Sabine 
Pass  Safety  Fairway  and  navigate 
around  a  charted  shallow  area  just  to  the 
southeast  of  the  North  anchorage.  This 
rule  allows  deep  draft  vessels  to  enter 
and  depart  Sabine  Bank  anchorages  on 
a  safer,  lower  risk  course. 
DATES:  This  final  rule  is  effective 
Ianuar>-  29.  2001. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  CGD  08-00-012  and  are 
available  for  inspection  or  copying  at 
the  Coast  Guard  Marine  Safety  Office, 
Federal  Building.  2875  Jimmv  Johnson 
Blvd.,  Port  Arthur,  TX  77640-2099 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule  or  on 
viewing  the  docket,  call  Lieutenant 
Lamont  Bazemore.  Waterways 
Management.  Coast  Guard  Marine 
Safety  Office  Port  Arthur,  telephone 
409-723-6509  ext.  243. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  June  21.  2000.  we  published  a 
notice  of  proposed  rulemaking  entitled 
'Anchorage  Regulation;  Sabine  Pass. 
TX,  Gulf  of  Mexico  "  in  the  Federal 
Register  (65  FR  38474).  We  received  no 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested 
and  none  was  held.  For  the  Semi- 
Annual  Agenda,  we  changed  the  RIN 
and  title  of  this  rulp  to  "'Shipping  Safety 
Fairways  and  Anchorage  Areas,  Gulf  of 
Mexico,  2115-AG02",  to  correctly 
reflect  the  CFR  part  that  we  are 
affecting. 

Background  and  Purpose 

In  1997.  the  in-bound  tank  vessel 
CROSBY  ran  aground  just  outside  the 
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Sabine  Bank  Offshore  (North) 
Anchorage  area  located  in  the  Gulf  of 
Mexico,  approximately  13  miles  south 
of  Sabine  Pass,  TX.  This  vessel  was 
carrying  over  650,000  barrels  of  crude 
oil.  Although  no  oil  was  spilled,  the 
result  could  have  been  disastrous. 

The  subsequent  investigation  revealed 
that  the  vessel's  master  crossed  the 
safety  fairway  and  attempted  to  navigate 
into  the  North  anchorage.  However,  a 
strong  westerly  current  pushed  the 
CROSBY  toward  the  shallow  area 
southeast  of  the  anchorage  area.  The 
master  was  unable  to  maneuver  away 
from  the  shallows  and  the  vessel 
grounded.  Four  tugboats  took  15  hours 
to  refloat  the  CROSBY, 

In-bound  petroleum  laden  deep  draft 
vessels  invariably  have  a  need  to  anchor 
and  wait  for  daylight  transit.  The  new 
anchorage  east  of  the  Sabine  Bank 
Offshore  (North)  Anchorage  eliminates 
the  need  for  these  vessels  to  cross  the 
safety  fairway  and  navigate  the 
surrounding  shallow  areas  to  reach 
anchorage.  The  new  anchorage  is  also 
free  of  shallow  areas  immediately 
surrounding  it.  This  significantly 
reduces  navigational  risks  to  in-bound 
deep  draft  vessels. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  regarding 
the  notice  of  proposed  rulemaking  and 
no  changes  were  made. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

There  are  no  fees,  permits,  or 
specialized  requirements  for  the 
maritime  industry  to  utilize  this 
anchorage  area.  Use  of  the  Sabine  Bank 
Offshore  (East)  Anchorage  Area  is 
voluntary.  This  regulation  is  solely  for 
the  purpose  of  advancing  safety  of 
maritime  commerce. 

Small  Entities 

Under  the  Regulatory  FlexibiHty  Act 
(5  U.S.C,  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Since  there  are  no  fees,  permits,  or 
specialized  requirements  for  the 
maritime  industry  to  utilize  this 
tmchorage,  and  the  use  of  the  anchorage 
is  voluntary,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  No 
assistance  was  requested  or  provided. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132.  Federalism,  and 
have  determined  that  it  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
govenmient,  in  the  aggregate,  or  by  the 
private  sector  of  5100,000,000  or  more 
in  any  one  year.  Though  this  rule  will 
not  result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3fb)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 


minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

.     We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figure  2-1.  paragraph  (34)(f).  of 
Commandant  Instruction  M16475.1C. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
Implementation  of  this  action  will  not 
result  in  any — 

•  Significant  cumulative  impacts  on 
the  human  environment: 

•  Substantial  controversy  or 
substantial  change  to  existing 
environmental  conditions; 

•  Impacts  which  are  more  than 
minimal  on  properties  protected  under 
4(f)  of  the  DOT  Act  as  superceded  by 
Public  Law  97-449.  and  Section  106  of 
the  National  Historic  Preservation  Act: 
and 

•  Inconsistencies  with  any  Federal, 
State,  or  local  laws  or  administrati\e 
determinations  relating  to  the 
environment. 

A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES 

List  of  Subjects  in  33  CFR  Part  166 

Anchorage  grounds.  Marine  Safety, 
Navigation  (water).  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  166  as  follows: 

PART  166— SHIPPING  SAFETY 
FAIRWAYS 

1,  The  authority  citation  for  part  166 
continues  to  read  as  follows: 

Authority:  ,3:<  I  .S.C.  122.3:  49  CFR  1  46, 

2.  In  §  166.200,  add  paragraph 
(d)(13)(iv)  to  read  as  follows: 

§166.200    Stiipping  safety  fairways  and 
anchorage  areas.  Gulf  of  Mexico. 

***** 

(d)  *   *   * 

(13)  *    *    * 

(iv)  Sabine  Bank  Offshore  (East] 
Anchorage  Area.  The  area  enclosed  by 
rhumb  lines  joining  points  at: 


Latitude 


Longitude 


29  26'06"N  93  38'52"W 
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Latitude 

1            Longitude 

29  2606"  N  

29  24  0€"N  

29  2406"  N  

....     93°37'0(r  W. 
....     93''37'0(r  W. 
....  :  93  38'52''  W 

Dated:  14  December  2000. 
Paul ).  Pluta. 

RADM.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
vu  n,„    i)n_  ( !n-H  Pii.wj  12-27-00:  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Part  20 

Global  Express  Guaranteed:  Ctianges 
In  Postal  Rates 

agency:  }'  -'  t.  service. 

ACTION:  .Vnit'udinent  to  interim  rule. 

summary:  I  )n  DpcenAer  11.  2000.  a 
Federal  Register  notice  (65  FR  77302) 
wds  pubii>[u'd  with  correct  new  rates 
but  erroni'nusly  omitted  the  revised 
countr\  ijr  lup  listing.  In  addition,  the 
rate  groups  were  listed  with  an  alpha- 
character  desii^nation,  when  in  fact  the 
rt'f  _;riiiips  ha\e  numeric  desiynations. 
Th.  1^  .im-'ndment  publi.shes  the  rate 
harts  an  i  'he  revised  country  group 
ii-.tini; 

EFFECTIVE  DATE:  The  effective  date  is 
-mc  urrent  with  the  effective  date  for 
'he  new  dome^tic  rates.  [dnuar\'  7.  2001. 
(liniments  on  the  amendment  to  the 
interim  rule  mii>t  be  rec;eived  on  or 
before  [anudr\  H   .'OOl 
ADDRESSES:  Wntt-T.  i  oniin''nts  should 
hf  mailed  i:T  lieln-Tefl  tit  Business 


Initiatn  es,  [-Aiiedited  Package  Services. 

r.S   I'nstal  Service.  20(1  h,  Mansell 

(  .,,!!.  siiitr   U)l),  K.iswell.  (;.-\  ,30()7b-     ' 

4HjU.  Ciopies  1  it  ill  u  ntteii  i  omments 

will  be  availalile  tor  juihlK   mspec  tioii 

between  9  a.m    and  4  p  in  ,  Monda\ 

through  Frida\ ,  in  the  lAp>'dited 

Pat  k  ,_.    ^'  i\  h  -'s  iitfii  .'.  200  K   Mansrll 

rniii'    >  i:t'-   (Oil    KiisW''!!,  (..\ 

FOR  FURTHER  INFORMATION  CONTACT: 
Malcolm  E.  Hunt.  :""0-  ihO-l  104, 

SUPPLEMENTARY  INFORMATION:  (,lobal 

l.xpri'ss  (  ,11  iraiit 1  (( i.Xl .)  is  the  I'S. 

Postal  Service's  [ireiuiuiii  intern, ituin.il 
mail  service.  GX( .  is  an  expeditid 
deliver}' service  th. it  is  ihf  pnuhu  t  of  a 
business  alliance  beiue.  n  the  r  ,^ 
Postal  S(»r\-ice  and  DHL  Worldwide 
Express.  Im     It  pr'i\  iiies  time-definite 
service  from  il''si._;n,ited  !    .S.  ZIP  f  !ode 
areas  to  locations  m  ii\er  200 
destinati(m  c;ountries  .md  territuries. 
Global  Express  (luar.tii'eed  i  misists  of 
two  mail  I  1  issiti(  atii Ills   ( ,]( ilial  I{\[)ress 
Guar  inli'i'il  Mm  iiiiit'iit  St'r\  k  e  and 
Global  L\pr>'ss  ( iuar.iiiteed  Non- 
Document  Ser\  u  <'   Ki'i^ul.itn  ms  ti  ir 
Glolial  n\|iress  ( lU.iranteed  ser\a(  e  are 
t:urreiii i\  sc!  torth  in  sei  tion  215  of  the 
intern, itioii.il  Mail  M,tnu,il  (IMM)   These 
regubitiniis  will  hr  mii\ed  to  IMM  210 
pursu.iiit  'ii  the  iiotK  "  published  in 
Federal  Register  on  .September  20.  2000 
.Numeriiiis  .md  sui  i  essive  expansions 
and  chanu'^s  tn  the  ser\  u  e  have  been 
listed  in  pre\  luis  Federal  Register 
notic  I'S  ami  wiTc  siiiiiinari/ed  in  the 
final  rule  Federal  Register  publisheii  on 
Decembrrh,  JOOO  lO.i  PR  7(il54) 

Thi'  (,\t,  r.ites   set  forth  below,  are 
based  on  expiTieiii  e  gained  with 
providiiiL;  the  ser\  u  e  and  more 
accurateU  retlei  t  the  ai  tiial  (  osts  ol 


providing  this  service  across  the  various 
rate  groups. 

.-\lthough  the  Postal  Ser\ice  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
.\dministrdti\e  Procedure  Act  regarding 
proposed  rulemaking  (5  L'.S.C;.  55,3),  the 
Postal  Ser\it:e  invites  public  comment 
iin  the  interim  rule  at  the  above  address. 

The  Postal  Ser\'ice  is  implementing 
the  following  rates  and  amending  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  C;FR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations.  International  postal 
ser\'it  es 

PART  20— [AMENDED] 

1  The  ,iuthority  citation  for  39  CFR 
Part  20  continues  to  read  as  follows: 

.Xuthoritv:  i  l    S.C,  .T,i2(a).   I'i  L  S  (     4tll, 

4ii4    411"    4nH 

2  Chapt'-r  2  of  the  International  Mail 
Manual  is  amended  as  follows: 

2     Conditions  for  Mailing 


210     Global  Express  Guaranteed 


213     Service  Areas 


213.2     Destinating  Countries  and  Rate 
Groups 

GXCi  service  is  available  to  the 
following  destinating  countries  and 
territories.  For  rate  purposes,  countries 
have  been  plac^ed  into  one  of  eight  rate 
groups. 


Country 


Document 

service  rate 

group 


Non-docu- 
ment serv- 
ice rate 
group 


Afghanistan  

Albania      

Algeria       , 

Andorra      : 

Angola        , 

Anguiila 

Antigua  &  Barbuda 

Argentina 

Armenia  , 

Aruba     

Ascension  

Australia    

Austna     

Azerbaijan  

Batiamas    

Bahrain  

Bangladesti  

Barbados 

Beiams     

Belgium     

Belize      

Benin       


No  Service 

8 

8 

6 

8 

3 

3 

5 

8 

3 
No  Service 

4 

6 

8 

3 

7 

7 

3 

8 

3 

5 

8 


No  Service 

8 

8 

6 

8 

3 

3 

5 

8 

3 
No  Service 

4 

6 

8 

3 

7 

7 

3 

8 

3 

5 

8 
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Country 


Bermuda 
Btiutan  .. 
Bolivia  .  . 


Bosnia-Herzegovina 

Botswana  

Brazil  


British  Virgin  Islands 
Brunei  Darussalam  .. 
Bulgana 


Burkina  Paso 

Burma  (Myanmar) 

Burundi  

Cambodia 

Cameroon  

Canada  


Cape  Verde 

Cayman  Islands  

Central  African  Republic 

Chad  

Ctiile  

Ctiina 

Colombia  


Comoros    

Congo.  Democratic  Republic  of  ttie  . 
Congo.  Republic  of  the  (Brazzaville) 
Costa  Rica  


Cote  divoire  (Ivory  Coast) 

Croatia  

Cuba  


Cyprus 

Czech  Republic 
Denmark  


Djibouti  

Dominica  

Dominican  Republic 
Ecuador 


Egypt 

El  Salvador  

Equatonal  Guinea 
Eritrea  


Estonia  

Ethiopia  

Falkland  Islands 
Faroe  Islands  . 
Fiji 


Finland  

France  

French  Guiana  . 
French  Polynesia 
Gabon  


Gambia  

Georgia,  Republic  of 

Germany  

Gtiana  


Gibraltar  ,. 

Great  Britain  &  Northern  Ireland 

Greece  

Greenland  

Grenada  

Guadeloupe  

Guatemala  

Guinea  

Guinea-Bissau  

Guyana  

Haiti  

Honduras  

Hong  Kong  

Hungary  

Iceland  

India  

Indonesia  


Document 

se'vice  rate 

group 


3 

5 

5 

8 

8 

5 

3 

8 

8 

8 

8 

8 

8 

8 

-1 

8 

3 

8 

8 

5 

4 

5 

8 

8 

8 

5 

8 

8 

8 

7 

8 

6 

8 

3 

3 

5 

7 

5 

8 

8 

8 

8 

5 

6 

5 

6 

3 

5 

8 

8 

8 

8 

3 

8 

6 

3 

6 

6 

3 

3 

5 

8 

8 

5 

3 

5 

3 

8 

6 

7 

4 


Non-docu- 
ment serv- 
ice rate 
group 


3 
5 
5 
8 
8 
5 
3 
8 
8 
8 
8 
8 
8 
8 
1 
8 
3 
8 
8 
5 
4 
5 
8 
8 
8 
5 
8 
8 
No  Service 
7 
8 
6 
8 
3 
3 

No  Service 

8 
8 
8 
8 
5 
6 
5 
6 
3 
No  Service 
8 
8 
8 
8 
3 
8 
6 
3 
6 
6 
3 
3 
5 
8 
8 
5 
3 
5 
3 
8 
6 
7 
4 
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Countp/ 


Iran    

Iraq    

Ireland  lEirei 
Israel 


Italy 

Jamaica 
Japan 
Jordan 


Kazakhstan 


Kenya        

Kinbati        

Korea  Democratic  Peoples  Rep 
Korea   Republic  of  iSoutni 


of  iNorihi  • No  Service 


Kuwait 


Kyrgyzstan 
Laos 


Latvia        

Lebanon    

Lesotho     

Liberia 
Libya 

Liechtenstein 
Lithuania 


Luxembourg      

Macao  

Macedonia  Republic  of 
Madagascar 

Malawi       

Malaysia   

Maldives   

Mall  

Malta        

Martinique  

Mauntania  

Mauntius  

Mexicc     

Moldova  

Mongolia  

Montserrat 

Morocco     

Mozambique    

Namibia     


Nauru       

Nepal 

Netherlands 
Netherlands  Antil 
New  Caledonia 
New  Zealand   .... 

Nicaragua 

Niger        


!es 


Nigena     

Norway    

Oman  

Pakistan  

Panama 

Papua  New  Guinea 

Paraguay 


Peru  

Philippines       

Pitcairn  Island  

Poland  

Portugal  

Qatar       

Reunion   

Romania 

Russia  

Rwanda 

St  Chnstopher  (St   Kittsi  &  Nevis 

Saint  Helena  

Saint  Lucia     

Saint  Pierre  &  Miquelon 


Document 

service  rate 

group 

Non-docu- 
ment serv- 
ice rate 
group 

7 

No  Service 

No  Service 

No  Service 

3 

3 

7 

7 

3 

3 

3 

3 

No  Service 

No  Service 

7 

7 

8 

8 

8 

8 

8 

8 

No  Service 

No  Service 

4 

4 

7 

7 

8 

8 

8 

8 

8 

8 

7 

7 

8 

8 

8 

8 

No  Service 

No  Service 

6 

6 

8 

8 

3 

3 

3 

3 

8 

8 

8 

8 

8 

8 

4 

4 

8 

8 

8 

8 

6 

6 

3 

3 

8 

8 

8 

8 

2 

2 

8 

8 

8 

8 

3 

3 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

3 

3 

3 

3 

5 

5 

4 

4 

5 

5 

8 

8 

8 

8 

6 

6 

7 

7 

7 

7 

5 

5 

5 

5 

5 

5 

5 

5 

4 

4 

No  Service 

No  Service 

8 

8 

6 

6 

7 

7 

8 

8 

8 

8 

8 

8 

8 

8 

3 

3 

No  Service 

No  Service 

3 

3 

1 

1            1 
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Country 


Document 

service  rate 

group 


Non-docu- 
ment sea- 
ice  rate 
group 


Saint  Vincent  &  Grenadines 
San  Marino  


Sao  Tome  &  Principe 

Saudi  Arabia  

Senegal 


Serbia-Montenegro  (Yugoslavia) 

Seychelles 

Sierra  Leone  

Singapore 


Slovak  Republic  (Slovakia) 

Slovenia  

Solomon  Islands  

Somalia  

South  Afnca  

Spam  

Sri  Lanka 


Sudan  

Suriname 

Swaziland 

Sweden  

Switzerland  

Synan  Arab  Republic  (Syria) 
Taiwan  


Tajikistan  

Tanzania  

Thailand  

Togo 

Tonga  

Tnnidad  &  Tobago 
Tnstan  da  Cunha  .. 
Tunisia  


Turkey  

Turkmenistan  

Turks  &  Caicos  Islands 

Tuvalu  

Uganda  

Ukraine 

United  Arab  Emirates  ... 

Uruguay  

Uzbekistan  

Vanuatu 

Vatican  City 

Venezuela  

Vietnam  

Wallis  &  Futuna  Islands 

Western  Samoa  

Yemen  

Zambia  

Zimbabwe  


3 

3 

3 

3 

8 

8 

7 

7 

8 

8 

8 

8 

8 

8 

8 

8 

3 

3 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

6 

€ 

7 

7 

No  Sen/ice 

No  Service 

5 

5 

8 

8 

6     . 

6 

6 

6 

7 

No  Service 

3 

3 

8 

8 

8 

8 

4 

4 

8 

8 

8 

8 

3 

3 

No  Sen/ice 

No  Service 

8 

8 

7 

7 

8 

8 

3 

3 

8 

8 

8 

8 

8 

8 

7 

7 

5 

5 

8 

8 

5 

5 

3 

3 

5 

5 

4 

4 

4 

4 

4 

4 

7 

7 

8 

8 

8 

8 

GXG  service  is  available  to  all 
locations  that  are  referenced  in  the 
Individual  Country  Listings  except  for 
the  following: 
Afghanistan 
Ascension 
Iraq 
Japan 
Korea.  Democratic  People's  Republic  of 

(North) 


Libya 

Pitcairn  Island 
Saint  Helena 
Sudan 
Tristan  de  Cunha 

The  following  countries  are  limited  to 
GXG  Document  service  onlv: 
Cuba 
Egypt 
French  Guiana 


Iran 

Syrian  Arab  Republic;  (Syria) 

***** 

216     Postage 

216.1     Document  Service  Rates/Groups 

BILUNG  CODE  7710-12-P 


82282    Federal 

Register  /  V 

ol.  65,  No 

.  250/Thursdav,  Dec 

ember  28, 

2000  /  Rul( 

3s  and  Reg 

;ulations 

-  - 

■ 

Weight 

not 

over 

(lbs.) 

Rate 

Group 

1 

Rate 

Group 

2 

Rate 

Group 

3 

Rate 

Group 

4 

Rate 

Group 

5 

Rate 

Group 

6 

Rate 

Group 

7 

Rate 

Group 

8 

0  .  5 

S24  .CC 

$  2  5  .00 

$32  .  00 

$32  .00 

$45.00 

$33  .00 

$34 .00 

$65.00 

1 

3  3  .  C  0 

34  .00 

39  .  00 

4  5.00 

52  .00 

47.00 

46.00 

75.00 

2 

38.00 

4  0.00 

46  .  00 

52  .00 

65.00 

55.00 

52.00 

89.00 

3 

4 : .  c  0 

-1  C  .  O  L, 

5  J  .  0  0 

55.00 

79.00 

62  .00 

60.00 

101.00 

4 

4  3  .  C  0 

50  .00 

6  0.00 

6  6.00 

9  3.00 

68.00 

68.00 

112.00 

5 

46.  CO 

5  5.00 

6  7.00 

7  3.00 

106.00 

75.00 

75.00 

124.00 

6 

43.  00 

53  .00 

72  .00 

8  0.00 

119.00 

8  0.00 

82  .00 

136.00 

7 

51.00 

0  -^  .  v^  o 

"^6.00 

86  .  00 

131.00 

86.00 

89.00 

148.00 

8 

5  3.00 

65  .  00 

8  0.00 

9  3.00 

143  .00 

91.00 

96.00 

160.00 

, 

9 

5  5.00 

68.00 

85  .00 

100.03 

156.00 

96.00 

103.00 

172 .00 

10 

58.00 

70.00 

89.00 

104  .00 

155.00 

102.00 

110.00 

180.00 

11 

60.00 

73  .00 

92  .  00 

10  9.00 

175.00 

105.00 

116.00 

191 .00 

12 

62  .  00 

76.00 

96  .00 

115.00 

135.00 

109.00 

122.00 

203  .00 

13 

65.00 

79.00 

99.00 

120  .00 

195. 00 

113 . 00 

127  .00 

215  .00 

14 

67.00 

81.00 

10  3.00 

12  5.00 

205 .00 

117.00 

132  .00 

226.00 

15 

6  3.00 

34  .00 

106.00 

13  0.00 

214.00 

121.00 

137.00 

238.00 

16 

72.  0  0 

87.00 

10  9.00 

136  .00 

223 .00 

125.00 

142.00 

249.00 

17 

74.0  0 

39.00 

113  .00 

14  1.0  0 

231 .00 

129.00 

147  .00 

260 .00 

18 

76.00 

92  .00 

116.00 

146  .  CO 

233 . 00 

133  .00 

153  .00 

271.00 

19 

79.00 

95.00 

120.00 

15  1.00 

246.00 

13  7.00 

159.00 

282  .00 

20 

81.00 

97.00 

123  .00 

156  .  CO 

2  53  .00 

141  .00 

165.00 

293.00 

21 

83.00 

100.00 

126.00 

161  .00 

260 . 00 

14  4.00 

171.00 

302  .00 

22 

85.00 

102  .00 

130.00 

166 . 00 

253.00 

14  8.  0  0 

176.00 

311.00 

23 

87.00 

105.00 

133  .00 

171.00 

275.00 

152  .00 

181.00 

318.00 
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24 

1   90 

.00 

108 

.00 

137 

.00 

176 

.00 

283 

.00 

156 

.00 

166 

.00 

325 

.00 

25 

'   92 

.00 

110 

.00 

140 

.00 

181 

.00 

290 

.00 

160 

.00 

191 

.00 

333 

.  00 

26 

1   94 

.00 

113 

.00 

143 

.00 

186 

.00 

298 

.00 

164 

.00 

196 

.00 

340 

.00 

27 

;  96 

.00 

115 

.00 

147 

.00 

190 

.00 

305 

.00 

168 

.00 

201 

.  00 

347 

.  0  0 

28 

98 

.00 

118 

.00 

150 

.00 

195 

.00 

313 

.00 

172 

.00 

206 

.00 

3  55 

.  00 

29 

100 

.00 

120 

.00 

153 

.00 

200 

.00 

320 

.00 

176 

.00 

211 

.  00 

362 

.00 

30 

103 

.00 

124 

.00 

158 

.00 

207 

.00 

331 

.00 

182 

.00 

216 

.00 

373 

.00 

31 

105 

.00 

127 

.00 

162 

.00 

212 

.00 

338 

.00 

186 

.00 

221 

.  00 

381 

.00 

32 

107 

.00 

129 

.00 

165 

.00 

217 

.00 

346 

.00 

190 

.00 

226 

.CO 

388 

.00 

33 

109 

.00 

131 

.00 

169 

.00 

222 

.00 

353 

.00 

194 

.00 

231 

.00 

396 

.  00 

34 

112 

.00 

132 

.00 

172 

.00 

227 

.00 

361 

.00 

198 

.00 

236 

.  00 

403 

.  CO 

35 

114 

.00 

134 

.00 

175 

.00 

232 

.00 

369 

.00 

202 

.00 

241 

.00 

411 

.00 

36 

116 

.00 

136 

.00 

179 

.00 

236 

.00 

376 

.00 

206 

.00 

246 

.00 

418 

.  00 

37 

118 

.00 

138 

.00 

182 

.00 

241 

.00 

384 

.00 

210 

.00 

251 

.00 

426 

.  CO 

38 

120 

.00 

140 

.00 

186 

.00 

246 

.00 

391 

.00 

214 

.00 

256 

.  00 

433 

.00 

39 

122 

.00 

142 

.00 

189 

.00 

251 

.  00 

398 

.00 

218 

.00 

261 

.00 

440 

.  00 

40 

124 

.00 

144 

.00 

192 

.00 

256 

.  00 

404 

.00 

222 

.00 

266 

.00 

448 

.  0  0 

41 

126 

.00 

146 

.00 

196 

.00 

261 

.00 

411 

.00 

226 

.  00 

271 

.00 

455 

.  00 

42 

130 

.00 

148 

.00 

199 

.00 

266 

.00 

418 

.00 

230 

.00 

276 

.00 

463 

.00 

43 

132 

.00 

150 

.00 

203 

.00 

271 

.00 

425 

.00 

234 

.00 

281 

.00 

470 

0  0 

44 

134 

.00 

151 

.00 

206 

.00 

276 

.00 

432 

.00 

238 

.00 

286 

.00 

478 

45 

137 

.00 

153 

.00 

210 

.00 

280 

.00 

439 

.00 

242 

.00 

291 

.00 

485 

.   Li  o 

46 

139 

00 

155 

00 

213 

.00 

285 

00 

446 

00 

246 

.00 

256 

.  00 

452 

n  P 
^  u 

47 

141 

00 

156 

00 

216 

00 

290 

00 

452 

00 

250 

00 

301 

0  0 

500 

CO 

48 

143 

00 

158 

00 

220 

00 

295 

00 

459 

CO 

254 

00 

306 

00 

507 

CO 

49 

146 

00 

160 

00 

223 

00 

300 

00 

466 

00 

258 

00 

311 

CO 

515 

0  0 

50 

148 

00 

163 

00 

229 

00 

308 

00 

478 

00 

264 

00 

316 

^,  r. 

528 

0  0 

51 

152 

00 

165. 

00 

232 

00 

313 

00 

485 

00 

264 

00 

321 

543 

00 

52 

154 

00 

167. 

00 

236 

00 

318. 

00 

492 

00 

272 

00 

326 

543  . 

CO 

53 

156. 

00 

169. 

00 

239. 

00 

323. 

00 

499. 

CO 

276 

00 

331. 

r\  r 

553. 

r.  n 

54 

159. 

00 

170. 

00 

243  . 

00 

328. 

00 

506. 

260. 

00 

336. 

n   •" 
^  ^ 

'~  ^  9 

0  0 

55 

160. 

00 

172  . 

00 

246. 

00 

333  . 

00 

513  . 

00 

233  . 

0  0 

341. 

r.    ■^ 

572. 

0  0 

56 

162. 

00 

173. 

00 

250. 

00 

338. 

00 

520. 

00 

288  . 

00 

346. 

5  72. 

CO 

57 

163. 

00 

175. 

00 

253. 

00 

343  . 

00 

527. 

00 

251. 

00 

351. 

1^  ^ 

584  . 

CO 

58 

164. 

00 

176. 

00 

256. 

00 

348. 

00 

533. 

00 

256. 

00 

356. 

0  '^ 

584  . 

CO 

59 

166. 

00 

178. 

00 

260. 

00 

353. 

00 

540. 

00 

235. 

00 

361. 

^  -J 

557. 

CO 

60 

167. 

00 

180. 

00 

263. 

00 

358. 

00 

547. 

00 

304  . 

00 

366. 

0  0 

537. 

CO 

61 

169. 

00 

181. 

00 

267. 

00 

363. 

00 

554  . 

00 

307. 

00 

3  71. 

612  . 

CO 

62 

170. 

00 

182. 

00 

270. 

00 

367. 

00 

560. 

00 

313  . 

CO 

376. 

r\  ■-^ 

■J  'O 

612  . 

00 

63 

171. 

00 

184. 

00 

274. 

00 

372. 

00 

568. 

00 

315. 

00 

381. 

00 

627. 

00 

64 

172. 

00 

185. 

00 

277. 

00 

377. 

00 

571. 

00 

321. 

00 

386. 

CO 

627. 

CO 

65 

173. 

00 

187. 

00 

281. 

00 

382. 

00 

582  . 

OG 

323. 

CO 

391  . 

CO 

642  . 

0  0 

66 

174. 

00 

188. 

00 

284. 

00 

387. 

0  0 

582  . 

0  0 

329. 

00 

396. 

0  0 

642. 

00 

67 

175. 

00 

190. 

00 

287. 

00 

392. 

00 

593  . 

00 

331. 

00 

4  01. 

00 

657. 

00 

68 

176. 

00 

192. 

00 

291. 

00 

397. 

00 

595. 

337. 

00 

4  06  . 

657. 

00 

69 

177. 

00 

193. 

00 

294. 

00 

402. 

00 

604  . 

00 

339. 

0  0 

411. 

00 

672  . 

0  0 

70 

178. 

00 

194. 

00 

298. 

00 

407. 

00 

604  . 

00 

345. 

00 

416. 

00 

672. 

00 
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216.2 

t7 

Non- Document 

Service 

Rates/Groups 

- 

Weight 
Not 

Rat 

e 

Rate 

Rate 

Rat 

e 

Rate 

Rate 

Rate 

Rate 

Group 

Group 

Group 

Group 

Group 

Group 

Group 

Group 

Over 

1 

2 

3 

4 

5 

6 

7 

8 

(lbs. ) 

S35. 

00 

■^ 

$38. 

00 

$44. 

00 

$48. 

00 

$59. 

00 

$52. 

00 

$55. 

00 

$82  . 

00 

2 

41  . 

45  . 

00 

51. 

00 

55. 

0  0 

72  . 

00 

60. 

00 

58. 

00 

96. 

00 

3 

44  . 

0  0 

51  . 

00 

58. 

00 

64. 

00 

86. 

00 

67. 

00 

63. 

00 

109. 

00 

4 

47. 

00 

55. 

00 

65. 

00 

71  . 

00 

100. 

00 

73. 

00 

70. 

00 

120. 

00 

5 

50. 

00 

60. 

00 

72. 

00 

78  . 

00 

113  . 

00 

80. 

00 

77. 

00 

134. 

00 

6 

52  . 

00 

63  . 

00 

77  . 

00 

35. 

00 

126. 

00 

85. 

00 

84. 

00 

146. 

00 

7 

55  . 

0  0 

66. 

oc 

81. 

00 

91  . 

00 

138. 

00 

91. 

00 

91. 

00 

158. 

00 

8 

57. 

00 

71. 

00 

86. 

00 

98. 

00 

150. 

00 

96. 

00 

98. 

00 

170. 

00 

9 

53  . 

0  0 

74  . 

00 

91. 

00 

105. 

00 

163  . 

00 

101. 

00 

10  5. 

00 

182. 

00 

10 

6  2  . 

oc 

77  . 

00 

95. 

00 

Ill  . 

0  0 

177. 

00 

107. 

00 

112  . 

00 

190. 

00 

11 

64  . 

GC 

30 

00 

100. 

00 

116 

00 

187 

00 

112. 

00 

118. 

00 

206 

00 

12 

6c  . 

C  J 

83 

00 

104  . 

00 

122 

00 

197 

00 

116 

00 

12  3 

00 

218 

00 

13 

6  9  . 

oc 

86 

00 

107. 

00 

127 

00 

207 

00 

120 

00 

129 

00 

230 

00 

14 

71  . 

n   r^. 

83 

00 

Ill 

00 

132 

00 

217 

00 

124 

00 

134 

00 

241 

00 

15 

73  . 

91 

00 

114  . 

00 

137 

00 

229 

00 

131 

00 

139 

00 

253 

00 

16 

76. 

00 

94 

00 

117. 

00 

143 

00 

238 

00 

135 

00 

144 

00 

264 

00 

17 

78. 

00 

97 

00 

121. 

00 

148 

00 

246 

00 

139 

00 

149 

00 

275 

00 

18 

80 

CO 

100 

00 

124 

00 

153 

oc 

2  53 

00 

143 

00 

155 

00 

286 

00 

19 

83 

00 

103 

00 

128 

00 

158 

00 

261 

00 

147 

00 

161 

00 

297 

00 

20 

87 

00 

107 

00 

131 

00 

165 

00 

268 

00 

151 

00 

167 

00 

308 

00 

21 

89 

00 

110 

00 

134 

00 

170 

00 

275 

00 

154 

00 

173 

00 

317 

00 

22 

91 

00 

112 

00 

138 

00 

175 

09 

283 

00 

158 

00 

178 

00 

326 

00 

23 

93 

00 

115 

00 

141 

18  0 

00 

290 

00 

162 

00 

183 

00 

333 

00 

24 

96 

00 

118 

.00 

145 

00 

185 

00 

298 

00 

166 

00 

188 

00 

340 

00 

25 

98 

00 

120 

.00 

148 

00 

190 

0  0 

305 

00 

170 

00 

193 

00 

348 

00 

26 

100 

00 

122 

.00 

153 

00 

195 

00 

313 

00 

174 

00 

198 

.00 

355 

00 

27 

102 

00 

123 

00 

157 

00 

199 

0  0 

320 

00 

178 

00 

203 

.00 

362 

00 

28 

104 

00 

126 

.00 

160 

00 

204 

.00 

328 

.00 

182 

00 

208 

.00 

370 

00 

29 

106 

00 

128 

.00 

163 

00 

209 

00 

335 

.00 

186 

.00 

213 

.00 

377 

.00 

30 

109 

00 

132 

.00 

163 

.  00 

216 

.  0  0 

346 

.00 

192 

.00 

218 

.00 

388 

.00 

31 

111 

.00 

135 

.00 

172 

.00 

2  2  1 

.  00 

353 

.00 

196 

.00 

223 

.00 

396 

.00 

32 

113 

.00 

137 

.00 

175 

.00 

226 

.00 

361 

.00 

200 

.00 

228 

.00 

403 

.00 

33 

115 

.00 

139 

.00 

179 

.00 

231 

.00 

3  68 

.00 

204 

.00 

233 

.00 

411 

.00 

34 

118 

.00 

141 

.00 

182 

.00 

236 

.00 

376 

.00 

208 

.00 

238 

.00 

418 

.00 

35 

120 

.  0  0 

143 

.00 

185 

.00 

24  1 

.  CO 

334 

.00 

212 

.00 

243 

.00 

431 

.00 

36 

1 

122 

.00 

145 

.00 

189 

.00 

245 

.00 

391 

.00 

216 

.00 

248 

.00 

438 

.00 

37 

124 

147 

.00 

192 

.00 

250 

.00 

399 

.00 

220 

.00 

253 

.00 

446 

.00 

38 

126 

.  '-J  u 

149 

.00 

196 

.00 

255 

.  00 

406 

.00 

224 

.00 

258 

.00 

453 

.00 

39 

!  128 

.00 

151 

.00 

199 

.00 

260 

.00 

413 

.00 

228 

.00 

263 

.00 

460 

.00 

40 

'  130 

.00 

153 

.00 

202 

.00 

268 

.00 

419 

.00 

232 

.00 

268 

.00 

468 

.00 

41 

j  132 

.00 

155 

.00 

206 

.00 

273 

.00 

426 

.00 

236 

.00 

273 

.00 

475 

.00 

42 

1  136 

.00 

157 

.00 

209 

.00 

278 

.00 

433 

.00 

240 

.00 

278 

.00 

483 

.00 
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43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 


138.00 
140.00 
143.00 
145.00 
147.00 
149.00 
151.00 
152.00 
156.00 
158.00 
160.00 
163.00 
164.00 
166.00 
167.00 
168.00 
170.00 
170.00 
! 172.00 
I  173.00 
i  174.00 
i  175.00 
I  176.00 
I  177.00 
178.00 
;  179.00 
i  180.00 
181.00 


159 

160 

162 

164 

165 

167 

169 

172, 

174, 

176. 

178. 

179. 

181, 

182. 

184. 

185. 

187. 

189. 

193  . 

194. 

196. 

197. 

199. 

200. 

202  . 

204. 

205. 

206. 


00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 


213 

216 

220 

223 

226 

230 

233 

239 

242 

246 

249 

253, 

256, 

260. 

263  , 

266. 

270. 

273. 

277. 

280. 

284. 

287. 

291. 

294. 

297. 

301. 

304. 

308. 


.00 
,00 
.00 
,00 
,00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 


283 

288 

295 

300 

305 

310 

315 

320 

325 

330 

335, 

340, 

345. 

350. 

355. 

360. 

365. 

370. 

375. 

379. 

384. 

389. 

394. 

399. 

404. 

409. 

414  . 

419. 


,00 
,00 
,00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 


440 

447 

454 

461 

467 

474 

481 

493 

498 

505 

512 

519, 

526, 

533  , 

540, 

546. 

553. 

560. 

567. 

573. 

581. 

584  . 

595. 

595. 

606. 

608  . 

617. 

617. 


.00 
,00 
,00 
,00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 


244 

248 

252 

256 

260 

264 

268 

274 

276 

282 

286, 

290  . 

293  . 

298  . 

3  01. 

306. 

309. 

314. 

317. 


325 

331 

333 

339 

341 

347 

349. 

355, 


00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 


323 .00 


00 
00 
00 
00 
00 
00 
00 
00 


283 

288 

293 

298 

303 

308 

313.00 

318.00 


00 
00 
00 
00 
00 
00 


323 

328 

333 

338 

343 

348 

353 

358 

363 .00 

368 .00 


00 

00 
00 
00 
00 
00 
00 
00 


00 
00 
00 
00 
00 


373 
378 
383 
388 
393 
398 .00 
403 .00 
408 . 00 
413 . 00 
418 . 00 


490 

498 

505 

507 

515 

522 

530 

543  , 

558, 

558. 

574  . 

574  . 

587. 


612 

627 

627 

642 

642 

657 

657, 

672. 

672  . 

687. 

687. 


00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 


587 . 00 
5  9  9.00 
599. 00 

612.00 


00 
00 
GO 
0  0 
00 
00 
00 
00 
00 
00 
00 


Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

|FR  Doc.  00-33140  Filed  12-27-00;  8:45  am] 

BILUNG  CODE  7710-1 2-C 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  7  Tracking  No.  11 3-1 11 3a;  FRL- 
6923-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  announcing  final 
approval  of  a  statewide  NOx  rule  to 
reduce  the  emissions  of  nitrogen  oxides 
(  NOx)  and  establish  a  NOx  emissions 
trading  program  for  the  state  of 
Missouri.  This  rule  is  a  critical  element 
in  the  state's  plan  to  attain  the  ozone 


standard  in  the  St.  Louis  ozone 
nonattainment  area. 

DATES:  This  rule  is  effective  on  Januarv 
29.2001. 

ADDRESSES:  Copies  of  the  state 
submittals  are  available  at  the  following 
address  for  inspection  during  normal 
business  hours:  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch.  901  North  5th 
Street.  Kansas  City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Johnson  at  (913)  551-7975. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
"we,  us.  or  our"  is  used,  we  mean  EPA, 
This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  i.s  the  Federal  approval  prcu  e-,s  fur  a 

sip-' 

What  does  Federal  aj)pro\al  ot  a  state 

regulation  mean  to  me? 
What  is  being  addressed  in  this  ai  tion? 
Ha\e  the  requirements  lor  ai)prn\  al  ol  a  SIP 

revision  been  met.' 
W'hat  action  is  EP.A  taking.' 
What  is  a  SIP? 


Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quaiitv 
meets  the  national  ambient  air  quaiitv 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA.  and  thev 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  EP.'\ 
for  approval  and  incorporation  into  the 
Federally  enforceable  SIP. 

Each  Federally  approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  is  the  Federal  Approval  Proce.ss 
for  a  SIP 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federailv 
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.■nfnrceciblo  SIP.  states  must  formally 
adiipt  the  regulations  and  control 
strateou's  consistent  with  state  and 
Ft'deral  requirt-ments  This  process 
4t-nerallv  mcludes  a  public  notice. 
public  hearing  public  comment  period, 
and  a  formal  adoption  by  .i  state- 
authorized  rulemaking  body 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  U'e  must  provide  public  notice  and 
seek,  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally  approved  SIP 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
R^H^ulations  (CFR)  at  Tith>  40.  Part  52, 
I'lititlcd   '.•\ppro\til  and  Promulgation  of 
Iniplemnntation  Plans  "  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  m  their  entirety  in  the  CFR 
outright  but  are  "incorpcjrated  by 
reference."  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date 

What  Does  Federal  .\pproval  of  a  State 
Regulation  Mean  to  Me 

Knforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federallv  approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators  C'itizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
thp  CAA, 

What  is  Being  Addressed  in  This 
Document 

We  are  taking  final  action  to  approve, 
as  an  amendment  to  Missouri's  SIP.  rule 
IDCSR  10-H  .i5(),  -Emissions 
Limitations  and  Emissions  Trading  of 
Oxidf^s  of  Nitrogen."  submitted  to  us  on 
November  1").  2000.  The  Missouri  rule 
was  adopted  bv  the  Missouri  Air 
Conservation  Commission  on  May  25, 
2(100,  and  submitted  to  EPA  for  parallel 
pro(  essing  on  lune  29.  2000.  The  rule 
became  effective  under  state  law  on 
August  30.  2000  The  November  15, 
2000,  submittal  incluflcd  the  adopted 
rule,  the  comments  on  ?h<'  rul>'  during 
the  state's  adoption  pri't  ^■>^.  and  th" 
state's  response  to  comment^,  ami  uther 
information  nee  essary  to  met-t  EPA'> 
completeness  criteria.  For  additional 
information  on  the  completeness  criteria 
and  on  paralUd  processing.  th»'  reader 


should  refer  to  EPAs  August  24.  2000. 
proposal.  65  FR  515B4.  aiu\  to  40  CFR 
Part  51.  Appendix  V 

The  rule  requires  pt'dia  tions  in  N()\ 
emissions  by  e>t.iliii'-bing  NU\ 
emissions  limitatmns  tur  large  electric 
generating  units  [VX'A   i  vvhii  h  includes 
anv  ECU  with  a  nann'pl.iti'  ( ,ipacit\ 
greater  than  25  mfg.iwatts  a(.ro>s  thf 
state,  beginning  M.i'.    1.  -00  1  KC.l's 
located  in  thf  imsI'Tii  tlurd  of  the  state 
are  limited  to  an  nnission  ratf  of  0  2.^ 
lbs.  NO\  per  million  British  thermal 
units  per  hour  (niiuBtii/hr)  of  heat  input 
during  the  <  luitn il  period.  The  ECU's 
located  ui  th-'  v\f^trrn  two-thirds  of  the 
state  are  limited  \i  <  tlu'  K's^  stringent  rate 
of  0.35  lbs.  NOx  niiuHtii  hr  nf  heat  input 
during  the  coiitrdl  [u>nod  The  control 
period  begins  on  May  1  and  ends  on 
September  30  of  the  same  calendar  vear, 
which  is  wh»'ii  .i/iut'  formation  is  most 
likely  to  occur  at  iinhe.ilthful  levels. 

The  rule  also  ('stahlishes  a  trading 
program  for  the  state  of  Missouri  to 
allow  the  affet  ti'd  EC.l^s'  fleNibility  in 
meeting  thf  rt'(uiirenu'nts  of  this  rule 

For  iiiiiri'  hai  kgrnund  informatiim  and 
further  diM  usMiin  of  the  Missouri  rule. 
pleasi'  refer  to  the  propusal  for  this 
rulemaking  puhlislifd  on  .August  24. 
2000.  at  ti5  FR  .51.5ti4.  No  comments 
wert'  r>'( fi\e(i  during  thf  public 
comment  [XTiod  regarding  thi'-  rule 
action.  VAW  proposed  action  through 
parallel  proiessmg  hfcaust-  the  rule  was 
not  yet  effecti\  e  under  >tat('  law  The 
final  effective  rule  is  the  same  as  thf 
rule  submitted  to  ii-.  nii  liiiie  29.  2000. 
on  whi(.h  the  [iropo^al  was  liased 

This  ruU'  is  a  ( ritu  al  element  in  the 
state's  plan  to  attain  the  ozone  standard 
in  the  St.  Louis  o/nne  nijnattainment 
area.  The  state  nf  Missduri  has  assessed 
the  statewule  iiii|iai  ts  nf  N()\  emissions 
and  has  imtinsed  the  redui  tKjns 
specified  m  tins  rule  to  demonstrate 
attainment  of  tiie  ozone  N.\AQS  in  the 
St.  Louis  nimattainnient  are.i   FPAs 
proposal  "u  the  attaimnent 
demonstratiiin    m  M  l''R  20404.  April 
17.  200(1    iiK  luiie-,  .1  (let, tiled  discussion 
of  the  rr.j,'  ,it  regional  N(Js  eniissif)n 
redui  tioiis  111  attainment  ol  the  ozont: 
standard  in  the  St.  Louis  area. 

As  explained  in  FP.\'s  proposal,  the 
state  is  committed  In  e\,iluating  the 
effectiveness  of  the  rule  in  achieving 
necessarv  NO\  rediu  tinns.  The 
commitment  is  rellec  ted  in  a  letter 
submitted  l)\  Missouri  to  EF.\  on 
.\ugusl  H.  2000   We  intend  to  review  the 
annual  deiiiniistration  submitted  by 
Missiiuri    It  nei.essarv .  we  may  exercise 
our  authorities  iiiuler  sections  1 10  and 
179  of  the  .\t  t  tn  reinure  further  action 
to  reinecK  shiirtl.ills,  if  anv .  in  the  N()\ 
rediutinn  program,  when  it  is 

iin[lleinented 


As  also  explained  in  the  proposal,  our 
evaluation  of  the  statewide  NOx  rule  is 
not  related  to  the  obligations  which 
.Missouri  mav  subsequently  have  under 
EPAs  regional  N()\  reduction  rule  (the 
NOx  SIP  call).  That  rule  requires  that 
certain  states  develop  regional  NOn 
controls  to  address  contributions  to 
downwind  nonattainment  of  the  ozone 
standard  in  the  eastern  portion  of  the 
( ountrv.  In  response  to  a  recent  judicial 
remand  of  the  SIP  call  as  it  relates  to 
Missouri,  EPA  intends  to  undertake 
rulemaking  to  establish  regional  NOx 
requirements  for  a  portion  of  Missouri. 
When  that  rulemaking  is  completed,  we 
antic  ipate  that  it  will  establish  separate 
N()\  reduction  requirements  to  address 
contributions  by  Missouri  sources  to 
ozone  nonattainment  in  other  areas.  The 
state  would  then  be  required  to  take 
subsequent  action,  pursuant  to  the  NCK 
SIP  call,  to  ensure  N0\  emissions 
address  long-range  transport,  and  we 
would  then  take  separate  rulemaking 
action  on  Missouri's  response  to  the 
NOx  SIP  call 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met 

The  state  submittal  has  met  the  public 
noti(  e  requirements  for  SIP  submissions 
m  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  Part  51. 
Appendix  \'.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revisicm 
meets  the  substantive  SIP  requirements 
of  the  CAA.  including  section  110  and 
implementing  regulations. 

What  Action  is  EPA  Taking 

We  are  taking  final  acticm  to  approve 
as  an  amendment  to  the  Missouri  SIP 
rule  lOCSR  10-fi.350.  "Emissions 
Limitations  and  Emissions  Trading  of 
Oxides  of  Nitrogen."  submitted  to  us  on 
November  15.  2000.  This  rule  is  a 
f  ritical  element  in  the  state's  plan  to 
.ittain  the  ozone  standard  in  the  St. 
Louis  ozone  nonattainment  area. 

.Administrative  Requirements 

L  nder  Executive  Order  1286(5  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
bevond  those  imposed  by  state  law. 
.•\(:(.ordinglv.  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  nf  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
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et  seq.].  Because  this  rule  approves 
preexisting  requirements  under  state 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  our 
role  is  to  approve  state  choices, 
provided  that  they  mept  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
state  to  use  voluntary  consensus 
standards  (VCS),  we  have  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  V'CS.  It  would  thus  be 


inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  V^CS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  .National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (HI  FR  4729. 
February  7.  1996).  in  issuing  this  rule. 
we  have  taken  the  necessar\  steps  to 
eliminate  drafting  errors  and  ambiguity. 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct,  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings"  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  Executive  Order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  ptseq.). 

The  Congressional  Review  Act,  5 
U,S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulator}-  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  We  will  submit  a 
report  containing  this  rule  and  other 


required  information  to  the  United 
States  Senate,  the  L'nited  States  House 
of  Representatives,  and  the  C(jmptroller 
General  of  the  United  States  prior  t(j 
publication  of  the  rule  in  the  Federal 
Register  A  major  rule  (.annot  take  effect 
until  HO  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  b\-  n  U.S.C. 
804(21 

Under  section  307fb){l )  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  bv  February  2H.  2001.  FiHiig  a 
{letition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
lor  judicial  review  ma\  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
suc:h  rule  or  acti(m.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  b\ 
reference.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  December  1,5   JDOO, 
Thomas  F.  Hogan. 

Ai  ting  rit'giuiial  Administrator.  Region  7. 
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Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 


Missouri  citation 


.\uthoritv:  4J  I    Si!   7401  el  seq 

Subpart  AA— Missouri 


b.  In  the  table  to  paragraph  (e)  by 
adding  to  the  end  of  that  table  a  new 
entry. 
The  additions  read  as  follows: 
2.  Section  52.1320  is  amended: 

a.  In  the  tabU'  tn  paragraph  (c)  bv  §52.1320    Identification  of  plan. 

adding  in  numerical  order  an  entry  "10- 
6.350":  and  (c)  *  *  * 

EPA-Approved  Missouri  Regulations 


Title 


State  eftective  date 


EPA  approval  date 


Explanation 


Missouri  Department  of  Natural  Resources 


Chapter  6— Air  Quality  Standards.  Definitions.  Sampling  and  Reference  Methods,  and  Air  Pollution  Control  Regulations  for  the  State  of 

Missouri 


10-6  350 


Emissions  Limitations  and 
Emissions  Trading  of  Ox- 
ides of  Nitrogen 


8/30/00 


12/28/00 
[insert  FR  cite] 


§  52. 1 320    Identification  of  plan. 


(el* 


Name  of  nonregulatory  SIP 
provision 


EPA-Approved  Missouri  Nonregulatory  SIP  Provisions 


Applicable  geographic  or 
nonattainment  area 


State  submittal  date 


EPA  approval  date 


Explanation 


Commitments  /<ith  respect  to  im-     Statewide 
plementation   ot   rule    10   CSR 
10-6  350      Emissions     Limita- 
tions and  Emissions  Trading  ot 
Oxides  of  Nitrogen. 


aaoo 


12/28/00 
[insert  FR  cite] 


FR  n."    00-i:i47  Filed  12-27-00;  8:4.'i  ami 

BILUNG  CODE  6S60-SO-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-301089;  FRL-6756-4] 
RIN  2070-AB78 

Cyprodinil;  Extension  of  Tolerance  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Mency  (EPA I. 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  e.xtends  a 
time-limited  tolerance  for  residues  of 
the  fungicide  cvprodinil  in  or  on 
caneberries  at  10  parts  per  million 
(ppm)  for  an  additional  1-year  period 
This  tolerance  will  expire  and  is 
revoked  on  December  31.  2001   This 


action  is  in  response  to  KPAs  granting 
of  emergency  exemptions  under  section 
IH  of  the  Federal  Insecticide.  Fungicide, 
and  Kodenticide  .-\(  t  authorizing  use  of 
the  pesticide  on  caneberries.  Section 
40a(l)(6)  of  the  Federal  Food.  Drug,  and 
Cosmetic  MA  re({uires  EPA  to  establish 
a  time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergencv  exemption  granted 
bv  EPA  under  section  18  of  the  Federal 
Iiisei  ticide.  Fiingii  ide.  and  Rodenticide 
A(t 

DATES:  This  regulation  is  effective 
December  28.  2000  Objections  and 
requests  for  hearings,  identified  bv 
docket  control  number  ()PP-301089. 
must  be  re(  eived  bv  EP.-\  on  or  before 
Fehruarv  2h.  2001 

ADDRESSES:  Written  objections  and 
hearing  requests  mav  be  submitted  by 
mail,  in  person,  or  bv  courier.  Please 


follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301089  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agencv,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460;  telephone 
number:  703-308-9362:  and  e-mail 
address:  schaible.stephen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  mav  be  affected  by  this  action  if 
vou  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
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categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


NAICS 
codes 


Industry 


111 
112 
311 
32532 


Examples  of 

potentially  affected 

entities 


Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 

"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register  — Envirorunental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301089.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confider;tial  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  dociunents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 


Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  June  30,  1999 
(64  FR  35032)  (FRL-6086-3),  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a,  as  amended  by  the  Food 
Quality  Protection  Act  of  1 996  (FQPA) 
(Public  Law  104-170)  it  established  a 
time-limited  tolerance  for  the  residues 
of  cyprodinil  in  or  on  caneberries  at  10 
ppm,  with  an  expiration  date  of 
December  31,  2000.  EPA  established  the 
tolerance  because  section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  fi-om  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment. 

EPA  received  a  request  to  extend  the 
use  of  cyprodinil  on  caneberries  for  this 
year's  growing  season  due  to  the 
widespread  development  of  pest 
resistance  to  previously-used  standard 
fungicides  benomyl,  iprodione  and 
vinclozolin:  no  currently  available 
alternatives  appear  to  provide  suitable 
disease  control  and  significant 
economic  losses  are  expected  with 
moderate  to  severe  disease  pressure. 
After  having  reviewed  the  submission. 
EPA  concurs  that  emergency  conditions 
exist.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  cyprodinil  on 
caneberries  for  control  of  gray  mold  in 
Oregon  and  Washington. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  cyprodinil  in 
or  on  caneberries.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessarv  tolerance  under 
FFDCA  section  4b8(l)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  the  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  June  30,  1999  (64  FR  35032)  (FRL- 
6086-3).  Based  on  that  data  and 
information  considered,  the  Agencv 
reaffirms  that  extension  of  the  time- 
limited  tolerance  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerance  is 
extended  for  an  additional  1-year 
period.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 


revoked  tolerance  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31.  2001.  under  FFDCA 
section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  caneberries  after  thai  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  uf  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on.  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

III.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  ui  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  \eed  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

^'ou  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EP.A 
you  must  identify  docket  control 
number  OPP-30i089  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  26.  2001. 

1.  Filing  the  request.  Your  objection 
must  specif)-  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
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request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  mav  be  disclosed  publicly 
bv  EPA  without  prior  notice 

Mail  vour  written  request  to;  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agencv.  1200  PennsvK'ania 
Ave..  NW  .  Washington.  DC  20460  You 
mav  also  deliver  vour  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm  C400. 
Waterside  Mall.  401  M  St..  SW  . 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Mondav  through  P>iday. 
excluding  legal  holidavs  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  tee  payment  If  you  file 
an  objection  or  request  a  hearing,  vou 
must  also  pav  the  fee  prescribed  bv  40 
CFR  180  33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identifv  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
lames  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr  Tompkins 
at  Registration  Division  (7-505C).  Office 
of  Pesticide  Programs.  Environm^-ntal 
Protection  Agencv.  1200  Pennsvlvania 
Ave..  NW..  Washington.  DC  20460. 

If  vou  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  vour  request  for  such  a  waiver  to: 
lames  HoUins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agencv.  1200  Pennsvlvania 
Ave..  NW..  Washington.  DC  20460 

3.  Copies  for  the  Docket.  In  additum 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  III. A.,  vou  should  also  send  a  copy 
of  vour  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  IB. 2.  Mail  your 
copies,  identified  bv  docket  control 
number  OPP-301089.  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 


Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave..  NW  .  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
IB. 2  You  mav  al.so  send  an  electronic 
copy  of  vour  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8  0  file 
format  or  ASCI!  file  format.  Do  not 
include  anv  CBI  in  vour  electronic  copy 
You  mav  also  submit  an  electronic  copy 
uf  your  request  at  many  Federal 
Depository  Libraries. 

R   When  Will  the  Agency  Grant  a 
Reijuest  for  a  Heannii? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
.contrarv;  and  resoluticm  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  bf  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  extends  the  expiration 
date  of  a  time-limited  tolerance  under 
FFDCA  section  408.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  tvpes  of  actions  from 
review  under  Executive  Order  12866. 
entitled  Regulnton-  Planning  and 
/?evievv(58'FR  51735.  October  4.  1993) 
This  final  rule  does  not  contain  any 
information  collec:tions  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PR.\).  44  U.S.C.  3501  et 
seq  .  or  impose  anv  enforceable  duly  or 
contain  anv  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  Nor  does  it  require 
anv  prior  consultation  as  specified  by 
tlxecutive  Order  13084.  entitled 
Consultation  and  Coordination  v\-ith 
Indian  Tribal  Governments  (63  FR 
27655.  May  19.  1998):  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  Februarv'  16. 
1994):  or  require  OMB  review  or  any 
Agencv  action  under  Executive  Order 
13045.  entitled  Protection  of  Children 


from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agencv  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTT AA).  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408.  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatorv  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq]  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  betw-een  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "mecmingful  and  timely  input 
bv  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
bv  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatorv'  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
suboiit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
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rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  14,  2000. 

lames  Jones, 

Dirtrlor.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART1 80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority;  21  U.S.C.  321(q),  (.346a)  and 
371. 

§180.532    Amended 

2.  In  §  180,532,  by  amending  the  table 
in  paragraph  (b),  by  revising  the 
expiration/revocation  date  for 
Caneberries  from  "12/31/00"  to  read 
"12/31/01". 

[FR  Doc.  00-33169  Filed  12-27-00;  8:45  am] 

BILLING  CODE  656&-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301090;  FRL-6756-5] ' 
RIN  2070-AB78 

Desmedlpham;  Extension  of 
Tolerances  for  Emergency  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  extends  time- 
limited  tolerances  for  residues  of  the 
herbicide  desmedipham  in  or  on  red 
beet  roots  at  0,2  part  per  million  (ppm) 
and  red  beet  tops  at  15  ppm  for  an 
additional  1-year  period.  These 
tolerances  will  expire  and  are  revoked 
on  December  31.  2001.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  garden  (red)  beets. 
Section  408{1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 


exemption  granted  by  EPA  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act. 

DATES:  This  regulation  is  effective 
December  28,  2000.  Objections  and 
requests  for  hearings,  identified  bv 
docket  control  number  OPP-301090. 
must  be  received  by  EPA  on  or  before 
February  26,  2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identif\' 
docket  control  number  OPP-301090  in 
the  subject  line  on  the  first  page  of  vour 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW,, 
Washington,  DC  20460:  telephone 
number:  703-308-9362:  and  e-mail 
address:  schaible.stephen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


NAICS 
codes 


Examples  of 

potentially  affected 

entities 


Industry           1 1 1 

Crop  production 

112 

Animal  production 

311 

Food  manufactunng 

32532 

Pesticide  manufac- 

tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  Svstem 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apph- 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically,  "^ou  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."   "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directlv  to 
the  Federal  Register  listings  at  http:// 
www\epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301090.  The  official  record 
consists  of  the  documents  specificallv 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integritv  Branch  (PIRJB). 
Rm.  119.  Crystal  Mail  #2.  1921  [efferson 
Davis  Hwy..  Arlington.  \'A.  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Fridav, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805 

n.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  August  29,  1997 
(62  FR  45741)  (FRL-5738-5).  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
I'.S.C.  346a.  as  amended  bv  the  Food 
Quality  Protection  Act  of  1 996  (FQPA) 
(Public  Law  104-170)  it  established 
time-limited  tolerances  for  the  residues 
of  desmedipham  in  or  on  red  beet  roots 
at  0.2  ppm  and  red  beet  tops  at  15  ppm. 
with  an  expiration  date  of  August  31, 
1998.  EPA  extended  this  expiration  date 
to  December  31.  2000  in  a  final  rule 
published  in  the  Federal  Register  of 
August  25,  1999.  EPA  established  these 
tolerances  because  section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
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pesticide  <  hemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
bv  EPA  under  section  18  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRa\).  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment. 

EPA  received  a  request  to  extend  the 
use  of  desmedipham  on  red  beets  for 
this  vear's  growing  season  due  to  the 
continued  non-routine  situation  facuig 
red  beet  growers  in  New  York:  the 
voluntary  cancellation  of  diethatyl-ethvl 
in  1993  has  left  growers  with  no 
registered  alternatives  which  provide 
adequate  or  dependable  weed  control 
After  having  reviewed  the  submission. 
EPA  concurs  that  emergency  condrttons 
e.xist.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  desmedipham  on 
red  beets  for  control  of  broadleaf  weeds 
in  New  York. 

EPA  assessed  the  potential  risks 
presented  bv  residues  of  desmedipham 
in  or  on  red  beets.  In  doing  so.  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2).  and  decided 
that  the  necessarv  tolerances  under 
FFDCA  section  408{1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FWRA  section  18.  the  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  August  29.  1997  (62  FR  45741)  (FRL- 
5738-5).  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerances  will  continue  to  meet 
the  requirements  of  section  408(1){6). 
Therefore,  the  time-limited  tolerances 
are  e.xtended  for  an  additional  1-vear 
period.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerances  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
these  tolerances  will  expire  and  are 
revoked  on  December  31.  2001,  under 
FFDCA  section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  red  beet  roots  or  tops  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFR.A  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerances.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on.  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe 

III.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  bv  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 


procedural  regulations  which  govern  the 
submission  of  objtictions  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessarv  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
toleranc:e  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  davs,  rather  than  30  days. 

A   What  Do  I  Seed  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA. 
vou  must  identify'  docket  control 
number  OPP-30i090  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  26,  2001. 

1.  Filing  the  request.  Your  objection 
must  specifv  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  bv  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  mav  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclo.sed  publicly 
bv  EPA  without  prior  notice. 

Mail  vour  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave..  N\V..  Washington.  DC  20460.  You 
may  also  deliver  vour  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall.  401  M  St..  SW.. 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-^865. 


2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  HoUins.  ^    :  )rmation  Resources 
and  Services  D.   ision  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  III. A.,  you  should  also  send  a  copy 
of  vour  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301090.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  vour  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  vour  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
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material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

rv.  Regulatory  Assessment 
Requirements 

This  final  rule  extends  the  expiration 
date  of  time-limited  tolerances  imder 
FFDCA  section  408.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  [58  FR  51735,  October  4.  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
{Public  Law  104-4).  Nor  does  it  require 
any  prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655.  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408.  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.]  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  govenmient.  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substanticd  direct  effects  on  the  States. 
on  the  relationship  b  'tween  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n){4). 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  bv 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  14.  2000. 

James  Jones. 

Director.  Rfgislration  Division.  Office  of 
Pesticide  Prognims. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PARTI  80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  CMfia)  and 
371. 


§180.353    [Amended] 

2.  In  §  180.353,  by  amending  the  table 
in  paragraph  (b),  by  revising  the 
expiration/revocation  date  from  "12/''l/ 
00"  to  read  "  12/31/01"  wherever  it 
appears. 

|FR  Do(..  00- .-5.3171  Filed  12-27-00:  8:4.'i 

a.m.] 

BILLING  CODE  6560-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

[CC  Docket  No.  94-102;  FCC  00-436] 

Wireless  Radio  Services;  Compatibility 
with  Enhanced  911  Emergency  Calling 
Systems 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document  the 
Commission  takes  steps  to  ensure  that 
persons  with  hearing  and  speech 
disabilities  using  text  telephone  (TTY) 
devices  will  be  able  to  make  91 1 
emergency  calls  over  digital  wireless 
systems.  With  this  in  mind,  the 
Commission  establishes  June  30.  2002. 
as  the  deadline  by  which  digital 
wireless  service  providers  must  be 
capable  of  transmitting  911  calls  made 
using  TTY  devices.  The  Commission 
also  imposes  a  reporting  requirement  on 
carriers,  which  may  be  fulfilled  through 
an  industry  forum  that  has  been  acti\ely 
involved  in  resolving  TTY/digital 
compatibility  problems. 
DATES:  The  amendment  to  47  CFR  part 
20  is  effective  February  26,  2001. 
ADDRESSES:  A  copy  of  any  comments  on 
the  information  collection  contained 
herein  should  be  submitted  to  Judv 
Boley,  Federal  Communications 
Commission.  Room  1-C804,  445  12th 
Street,  SW..  Washington.  D.C.  20554.  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Legal  Information:  Mindy  Liftell.  202- 
418-1310.  Technical  Information  ■ 
Patrick  Forster.  202-418-1310.  For 
further  information  concerning  the 
information  collection  contained  in  this 
Report  and  Order,  contact  Judy  Boley. 
Federal  Communications  Commission. 
202-418-0214.  or  via  the  Internet  at 
jbole\'@fcc.go\'. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Fourth 
Report  and  Order  (Fourth  R&O)  in  CC 
Docket  No.  94-102:  FCC  00-436. 
adopted  December  11.  2000.  and 
released  December  14.  2000.  The 
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complete  text  of  this  Fourth  R&O  is 
available  for  inspection  and  copving 
during  normal  business  hours  ui  the 
FCC  Reference  Information  Center. 
Court vard  Level.  445  12th  .Street.  SW  . 
Washington  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services  (ITS.  Inc.).  CY-B400.  445  12th 
Street.  SW  .  Washington.  DC 

Synopsis  of  the  Fourth  Report  and 
Order 

1   In  this  Fourth  Report  and  Order 
(Fourth  R&O).  the  Commission  takes 
steps  to  ensure  that  persons  with 
hearing  and  speech  disabilities  using 
text  telephone  (TTY)  devices  will  be 
able  to  make  911  emergency  calls  over 
digital  wireless  systems.  In  light  of 
recent  technological  advances  related  to 
TTY 'digital  compatibility,  the 
(Commission  establishes  tune  30.  2002. 
as  the  deadline  bv  which  digital 
wireless  service  providers  must  be 
capable  of  transmitting  91 1  calls  made 
using  TTY  devices.  In  order  to  monitor 
the  development  and  implementation  of 
this  capabilitv  within  carrier  networks. 
the  Commission  imposes  a  reporting 
requirement  (m  c  arriers.  which  may  be 
fulfilled  bv  reporting  through  an 
industry  forum  that  has  been  actively 
involved  in  resolving  TTY/digital 
compatibility  problems. 

2.  As  indu  dted  in  paragraph^  8.  m, 
and  10  of  the  full  text  of  the  Foiirtii 
R&O.  the  Commission  establishes 
December  31.  2001.  a*  the  deadline  for 
carriers  operating  digital  wireless 
systems  to  have  obtained  all  software 
upgrades  and  equipment  necessary  to 
make  their  svstem>  t:dpable  of 
transmitting  911  calls  from  TTY 
devices.  However,  the  Commission 
allows  carriers  an  additional  six-month 
period,  until  lune  30.  2002.  to  integrate, 
test,  and  deplov  the  technology  in  their 
systems  in  conjunction  with  the  public 
safety  community. 

3.  In  addition  to  amending  the 
Commissions  rules  to  reflect  th*' 
modified  implementation  deadline  tor 
digital  wireless  svstems  to  be  capable  of 
transmitting  91 1  calls  using  TTY 
devices,  the  Fourth  R&O  also  addresses 
pending  petitions  seeking  waiver  of  the 
TTY  regulations  of  47  CFR  20  18(c).  As 
indicated  in  paragraph  11  of  the  Fourth 
R&d  the  maiontv  of  the>e  petitions 
were  filed  on  or  before  December  4. 
1998,  and.  due  to  technological 
advances  that  have  occurred  since  that 
time,  and  the  revised  implementation 
schedule  adopted  in  the  Fourth  R&O. 
the  Commission  finds  that  these  wan  er 
petitions  are  moot  and  thus  dismisses 
them 


4.  Paragraphs  12  through  18  (jf  the 
Fourth  R&  O  considers  methods  that  the 
Commission  could  use  to  monitor  the 
(  arriers'  progres.s  toward  attaining 
digital  TTY  accessibility,  as  well  as  the 
progress  of  technological  developments 
and  the  adoption  of  standards.  The 
Fourth  R&O.  in  response  to  this  need, 
adopts  a  reijuirement  that  carriers 
submit  quarterlv  reports,  but  to  allow 
them  to  fulfill  this  requirement  by 
reporting  through  the  TTY  Forum.  As 
detailed  in  paragraph  14  of  the  P'ourth 
R&O,  wireless  carriers  formed  the  TTY 
Forum  for  the  purpose  of  sharing 
information  and  developing  solutions  to 
the  TTY  digital  incompatibility 
problem.  The  TTY  Forum  has  done  an 
excellent  job  of  helping  carriers  move 
toward  the  goal  of  making  digital 
wireless  svstems  widely  accessible  to 
TTY  devices.  Most  carrier  and 
equipment  manufacturer  commenters 
agree  that  reports  by  the  TTY  Forum 
should  be  required  in  lieu  of  individual 
reports  bv  (arriers  The  Commission 
finds  that  providing  carriers  with  the 
fiexibilitv  to  either  file  an  individual 
quarterlv  report  or  to  fulfill  this 
requirement  bv  reporting  through  the 
TTY  Forum.  The  quarterly  reports  must 
be  filed  either  by  the  individual  carrier 
or  bv  the  carrier  though  the  TTY  Forum 
15  davs  after  the  end  of  each  quarter, 
beginning  im  April  15.  2001.  with  a 
report  for  the  ijuarter  ending  March  31. 

2001.  and  continuing  through  the 
implemi'iitatiiiii  deadline  of  lune  30. 

2002.  This  n-quirenient  contains 
information  collection  requirements  that 
are  not  effective  until  approved  by  the 
Office  of  Management  and  Budget.  The 
FCC  will  publish  a  do(  uinent  in  the 
Federal  Register  announcing  the 
effective  date  for  this  requirement. 
Public  comment  on  the  information 
collection  is  du''  February  2B.  2001 

5  The  quarterlv  reports  should 
contain  updates  on  the  status  of  the 
various  solutions  and  should 
distinguish  between  different  air 
interfaces  The  reports  should  provide 
information  concerning  deployment 
■"milestones'  ami  issues  as  detailed  in 
paragraph  17  of  the  Fourth  R&O 
Paragraph  18  of  the  Fourth  R&O 
provides  information  on  how  and  where 
to  file  the  quarterlv  reports. 

b  The  Fourth  R&O.  in  paragraphs  20 
through  32.  notes  several  additional 
consumer  issiH!s  related  to  the  solutions, 
including  the  effect  of  the  solution.s  on 
TTYs  with  proprietary  enhanced 
protocols,  the  support  of  voice  carry- 
over in  ihf  solutions,  and  concerns 
.ibout  the  capabilitv  of  certain  handsets 
to  allow  for  simultaneous  connections 
to  the  audio  jack  and  the  power  cord 
input.  With  respect  to  these  issues,  the 


Commission  encourages  handset  and 
TTY  manufacturers  and  carriers  to  work 
toward  resolution  of  these  issues.  In 
response  to  consumer  concerns  about 
the  availability  and  cost  of  analog 
wireless  services,  the  Commission 
encourages  carriers  to  work  with  TTY 
users  to  provide  an  analog  service  plan 
comparable  to  what  is  offered  to  digital 
customers. 

Regulatory  Flexibility  Act 

7.  The  Commission  hereby  certifies 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  605(b).  that  the  progress 
monitoring  reporting  requirement 
adopted  in  this  Fourth  R&O  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  report  is  much  like  the  reporting 
requirements  the  Commission 
previously  adopted  in  the  E911 
proceeding.  The  Commission  is  only 
requiring  the  filing  of  these  reports  for 
a  limited  period  of  time.  Finally,  the 
Commission  has  adopted  (at  the 
suggestion  of  the  industry)  a  mechanism 
for  filing  the  reports  that  minimizes  any 
burdens  on  small  entities.  The 
Commission  therefore  concludes  that 
there  will  not  be  a  significant  economic 
impact  as  a  result  of  this  reporting 
requirement. 

8.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Fourth  R&O,  including  the  Final 
Regulatory  Flexibility  Act  Certification, 
in  a  report  to  Congress  pursuant  to  the 
Congressional  Review  Act,  see  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the 
Fourth  R&O,  including  the  Final 
Regulatory-  Flexibility  Act  Certification, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Ordering  Clauses: 

9.  Part  20  of  the  Commission's  Rules 
is  amended  as  set  forth  in  the  Rule 
Changes  section  of  this  summary. 

The  rule  amendments  made  by  this 
Fourth  R&O  shall  become  effective 
February  26,  2001. 

10.  The  information  collections 
contained  in  this  order  will  become 
effective  following  approval  by  the 
Office  of  Management  and  Budget.  The 
(Commission  will  publish  a  document  in 
the  Federal  Register  at  a  later  date 
establishing  the  effective  date  for  these 
collections. 

11.  All  petitions  for  waiver  of  section 
20.18(c)  of  the  Commission's  rules  are 
dismissed  as  moot  in  light  of  the  rule 
changes  adopted  in  this  Fourth  R&O. 

12.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center  shall  send  a  copy  of 
this  Fourth  R&O,  including  the  Final 
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Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Paperwork  Reduction  Act 

13.  This  Fourth  R&O  contains  a  new 
information  collection.  As  part  of  the 
Conunission's  continuing  effort  to 
reduce  paperwork  burdens,  the 
Commission  invites  the  general  public 
and  the  Office  of  Management  and 
Budget  to  take  this  opportunity  to 
comment  on  the  information  collections 
contained  in  this  Fourth  R&O,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  Februeiry 
26.  2001.  Comments  should  address:  (a) 
Whether  the  new  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  (Iloramission's 
burden  estimates;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  N.A. 

T/f7e.-  Revision  of  the  Commission's 
Rules  To  Ensiu-e  Compatibility  with 
Enhanced  911  Emergency  Calling 
Systems.  Fourth  R&O. 

Form  No.  N.A. 

Type  of  Review:  New  information 
collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  4.000. 

Estimated  Time  Per  Response:  2 
Hours. 

Total  Annual  Burden:  32.000  Hours. 

Cost  to  Respondents:  .0. 

Needs  and  Uses:  The  information 
submitted  in  the  quarterly  reports  will 
be  used  by  the  Commission  to  keep 
track  of  the  carriers'  progress  in 
complying  with  E911  TTY  requirements 
and  also  to  monitor  the  progress 
technology  is  making  towards 
compatibility  with  TTY  devices. 

List  of  Subjects  in  47  CFR  Part  20 

Communications  common  carrier. 
Communications  equipment.  Radio. 

Federal  Communications  Commission. 
Magalie  Roman  Salas. 

Scrretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble.  The  Federal  Conmiunications 
Commission  amends  47  CFR  part  20  as 

follows: 


PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  I.i4.  IfiO.  251-254. 
303.  and  332  unless  otherwise  noted. 

2.  In  §  20.18.  is  amended  by  revising 
the  note  to  paragraph  (c)  to  read  as 
follows: 

§20.18    911  Service. 

***** 

(c)  *  *  * 

Note  to  Paragraph  (c):  Operators  of 
digital  wireless  systems  must  begin 
complying  with  the  provisions  of  this 
paragraph  on  or  before  June  30.  2002. 
***** 

[FR  Doc.  00-33025  Filed  12-27-00;  8;45  amj 
BILLING  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2887;  MM  Docket  Nos.  00-189,  00- 
190,  00-191,  00-192;  RM-9984,  RM-9985, 
RM-9986,  RM-9987] 

Radio  Broadcasting  Services  (Het)er, 
Snowfiake,  Overgaard,  and  Taylor, 
Arizona) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  New  Directions  Media,  Inc., 
allots  Channel  288C2  at  Heber,  Arizona. 
Chaimel  258C2  at  Snowfiake,  Arizona. 
Channel  232C3  at  Overgaard,  Arizona. 
and  Channel  278C3  at  Taylor.  Arizona 
as  each  community's  first  local  aural 
service.  See  65  FR  64924  (October  31. 
2000).  Chaimel  288C2  can  be  allotted  to 
Heber  in  compliance  with  the 
Conunission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  without  the 
imposition  of  a  site  restriction,  at 
coordinates  34-25-53  NL  and  110-35- 
36  WL.  Channel  258C2  can  be  allotted 
to  Snowfiake  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  without  the 
imposition  of  a  site  restriction  at 
coordinates  34-30-48  NL  and  110-04- 
40  WL.  Channel  232C3  can  be  allotted 
to  Overgaard  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  without  the 
imposition  of  a  site  restriction  at 
coordinates  34-23-27  NL  and  110-33- 
04  WL.  Channel  278C3  can  be  allotted 


to  Taylor  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  without  the 
imposition  of  a  site  restriction  at 
coordinates  34-27-54  NL  and  110-05- 
26  WL  A  filing  window  for  Channel 
288C2  at  Heber.  Arizona.  Channel 
258C2  at  Snow-fiake.  .Arizona.  Channel 
232C3  at  Overgaard.  Arizona,  and 
Channel  278C3  at  Taylor  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  each 
channel  will  be  addressed  bv  the 
Commission  in  a  subsequent  order. 

DATES:  Effective  February  5.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  M.  McCauley.  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svTiopsis  of  the  Commissions  Report 
and  Order.  MM  Docket  No.,  adopted 
December  13.  2000.  and  released 
December  22.  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  445  12th  Street. 
SW..  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc..  (202)  857-3800.  1231 
20th  Street.  NW..  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  L  S.C.  154.  303.  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arizona  is  amended 
by  adding  Heber.  Channel  288C2: 
Snowfiake.  Channel  258C2:  Overgaard, 
Channel  232C3:  and  Tavlor,  Channel 
278C3. 

Federal  Comniunu  atious  Cuniinission. 
)ohn  A.  Karousos, 

Chif^f.  Alloraticns  Branch.  Policy  and  Rules 

Division.  .Mass  Mfdia  Bureau. 

|FR  Doc.  00-33211  Filed  12-27-00;  845  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2885:  MM  Docket  No.  98-155:  RM- 
9082:  RM-9133] 

Radio  Broadcasting  Services:  Alva, 
Mooreland,  Tishomingo.  Tuttle  and 
Woodward,  OK 

AGENCY:  F vderal  Communications 

( :i)nimi-.sion. 

ACTION:  Final  rule, 

SUMMARY:  The  Commission,  at  the 
requt'st  of  F\t  92  Broadcasters,  Inc., 
dUots  Channel  2H3C1  to  Mooreland.  OK. 
as  the  community's  first  local  aural 
service.  This  action  also  denies  the 
request  of  Ralph  T\  ler  to  reallfit 
Channel  254C  t  from  Tishomingo.  OK. 
to  Tuttle.  OK.  as  its  first  local  aural 
service,  modify'  the  license  of  Station 
KTSH  accordinglv,  with  accommodating 
changes  of  (  hanneN  at  .\lva  and 
Woodward.  Oklahoma.  .s>e  63  PR 
46979,  September  3.  1998.  Channel 
2fi3Cl  can  be  allotted  to  Mooreland  in 
compliance  with  the  (Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restrw  tinii,  at  coordinates  36-26- 
18  \L.  99-12-18  \VL.  .-\  filing  window 
for  Channel  283C1  at  Mooreland  will 
not  be  opened  at  this  time.  Instead,  the 
issue  of  opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

DATES:  Effective  Februarv  5,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K  Shapiro.  M,is>  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  ,1 
svnt)psis  of  the  Cunnnission  s  Report 
and  Order.  MM  Docket  \o.  98-155, 
adopted  December  13.  2000,  and 
released  December  22.  2000.  Th--  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  ccipying 
during  normal  business  hours  in  the 
FCC  Reference  Centfr  (Room  2 39],  445 
12th  Street,  S\V,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copv  contractor.  Intfrnatiriiial 
Transcription  Ser\  ices.  Inc..  (202)  857- 
3800.  1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  brnatic  asting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

.\ulhorilv:  .}-  t    S  (■   \5A.  303.  334  and  3.36. 

§  73.202     [Amended] 

2.  Section  73. 202(1)).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  bv  adding  Mooreland, 
tihannel  283C1. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Chii'f.  Alluiuliun^  Bmnch.  Policy  and  Rules 

Division.  Mass  Media  Bureau 

IFR  L>H    ()()-:!:ii:i2  Filed  12-27-00;  8:45  am] 

BILLING  COD6  6712-01   P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Paris  1807,  1813,  1816.  1835, 
1842,  1845,  1852,  and  1872 

Acquisition  Regulations; 
Miscellaneous  Changes 

AGENCY:  National  .Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  This  is  a  final  rule  amending 
tht'  NASA  FAR  Supplement  (NFS)  to 
make  miscellani'ous  administrative  and 
editorial  (  hanges. 

EFFECTIVE  DATE:  December  28.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Celeste  Dalton.  NASA  Headquarters, 
Office  of  Procurement,  Contract 
Management  Division  (Cicjde  HK), 
Washington.  [)(!  2()54h.  telephone:  (202) 
358-lH4."i;  final!    i  daltonifShq. nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  (1)  provides  guidance 
on  what  should  be  addressed  in  NASA's 
Governmentwide  purchase  card  training 
for  purchase  (  ardholders  and  approving 
officials,  (2)  deletes  the  N.-\SA  coverage 
for  addressing  contract  bundling  in 
acquisition  plans  which  is  duplicative 
of  F.\R  coverage  contained  in  Federal 
Acquisition  (arcular  97-15:  (3)  clarifies 
guidance  on  NASA's  external  audit 
follow-up  svstem:  and  (4)  makes 
technical  correi  tions  in  Parts  1816. 
1835    1842.  1845.  1852. and  1872. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  F.\R  1  501  and  Pub.  L.  98-577.  and 
publication  for  comments  is  not 
required   However,  comments  from 
small  business  entities  concerning  the 


affected  NFS  coverage  will  be 
considered  in  accordance  with  5  U.S.C. 
610.  Such  comments  may  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  applv  because  the  changes  to  the 
NFS  do  not  impose  any  recordkeeping 
or  information  collection  requirements 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
i:.S  C   3501.  ftspq 

List  of  Subjects  in  48  CFR  Parts  1807, 
1813, 1816,  1835,  1842.  1845.  1852,  and 
1872 

Government  procurement. 

Tom  Luedtke. 

.■\>s(i(i(itt'  Administrator  tor  Prociirfiiu'nt. 

Accordinglv.  48  CFR  Parts  1807.  1813. 
1816.  1835.  1842. 1845.  1852.  and  1872 
are  amended  as  follows: 

1.  The  authoritv  citation  for  48  CFR 
Parts  1807. 1813. 1816.  1835. 1842. 
1845.  1852.  and  1872  continues  to  read 
as  follows: 

Authority:  42  I'.S.C.  2473(i  )(1| 
PART  1807— ACQUISITION  PLANNING 

1807,105    [Amended] 

2.  Remove  paragraph  (b)(1)  in  section 
1807.105. 

PART  1813— SIMPLIFIED  ACQUISITION 
PROCEDURES 

3.  Add  section  1813.301-71  to  read  as 
follows: 

1813.301-71     Training. 

All  cardholders  and  approving 
officials  must  complete  training  prior  to 
receiving  a  purchase  card.  Training  will 
address  the  responsibilities  of  the 
cardholder  and  approving  official, 
prohibited  purchases,  purchase 
limitations,  and  sources  of  supply. 

PART  1816— TYPES  OF  CONTRACTS 

4.  In  section  1816.203-4.  revise 
paragraph  (a)  to  read  as  follows: 

1816.203-4    Contract  clauses. 

(a)  In  addition  to  the  approval 
requirements  in  the  prescriptions  at 
FAR  52.216-2  through  52.216-4,  the 
contracting  officer  shall  coordinate  with 
the  installation's  Deputy  Chief  Financial 
Officer  (Finance)  before  exceeding  the 
ten-percent  limit  in  paragraph  (c)(1)  of 
the  clauses  at  FAR  52.216-2  and 
52.216-3  and  paragraph  {c)(4)  of  the 
clause  at  52.216^. 
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PART  1835— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

1835.017-71     [Amended] 

5.  In  section  1835.016-71,  amend  the 
first  sentence  of  paragraph  (b)(2)  by 
removing  "and  1805.201". 

PART  1842— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

6.  Revise  section  1842.1501  to  read  as 
follows:    . 

1842.1501     General. 

Communications  with  contractors  are 
vital  to  improved  performance  cuid  this 
is  NASA's  primary  objective  in 
evaluating  past  performance.  Other 
objectives  include  providing  data  for 
future  source  selections.  While  the 
evaluations  must  reflect  both 
shortcomings  and  achievements  during 
performance,  they  should  also  elicit 
from  the  contractors  their  views  on 
impediments  to  improved  performance 
emanating  from  the  Government  or 
other  sources. 

7.  Revise  section  1842.7301  to  read  as 
follows: 

1 842.7301     NASA  external  audit  follow-up 
system. 

(a)  This  section  implements  OMB 
Circular  No.  A-50  and  NASA  Policy 
Directive  (NPD)  1200.10  "Internal 
Management  Controls  and  Audit  Liaison 
and  Followup",  which  provide  more 
detailed  guidance.  Recommendations 
from  external  audits  (OMB  Circular  No. 
A-133.  Audits  of  States,  Local 
Governments,  and  Non-Profit 
Institutions)  shall  be  resolved  by  formal 
review  and  approval  procediu-es 
analogous  to  those  at  1815.406-171. 

fb)  The  external  audit  followup 
system  tracks  all  contract  and  OMB 
Circular  No.  A-133  audits  where  NASA 
has  resolution  and  disposition 
authority.  The  objective  of  the  tracking 
system  is  to  ensure  that  audit 
recommendations  are  resolved  within  6 
months  after  receipt  of  the  audit  report 
and  corrected  as  expeditiously  as 
possible. 

(c)(1)  The  identification  and  tracking 
of  contract  audit  reports  imder  NASA 
cognizance  are  accomplished  in 
cooperation  with  the  DCAA. 

(2)  Identification  and  tracking  of  OMB 
Circular  No.  A-133  audit  reports  are 
accomplished  in  cooperation  with  the 
NASA  Office  of  the  Inspector  General 
(OIG). 

(d)(1)  All  reportable  contract  audit 
reports  as  defined  by  Chapter  15, 
Section  6.  of  the  DCAA  Contract  Audit 
.Manual  (CAM)  shall  be  reported 


quarterly  to  the  Headquarters  Office  of 
Procurement  (Code  HK):  and 

(2)  Only  OMB  Circular  No.  A-133 
audit  reports  involving  the  following 
shall  be  reported  quarterly  to  Code  HK: 

(i)  A  significant  management  control 
issue:  or 

(ii)  Questioned  costs  of  $10,000  or 
more  due  to  an  audit  finding  (see 
Subpart  E-Auditor,  paragraph  510  of 
OMB  Circular  No.  A-133). 

(3)  NASA  contracting  officers  will 
maintain  a  dialogue  with  DOD 
Administrative  Contracting  Officers 
(AGO)  who  have  been  delegated 
activities  on  NASA  contracts.  A  review 
will  be  conducted  no  less  frequently 
than  semiannually,  and  the  status  and 
disposition  of  significant  audit  findings 
will  be  documented  in  the  contract  file. 
During  this  review,  NASA  contracting 
officers  should  discuss  with  the  AGO 
both  prime  and  subcontract  audit 
reports  that  have  been  delegated  to 
DOD,  Should  these  reports  contain  anv 
findings  or  recommendations,  the 
NASA  contracting  officer  should  obtain 
their  status  and  document  the  contract 
file  accordingly. 

(e)(1)  The  terms  "resolution  "  and 
"disposition"  are  defined  in  as  follows: 

(i)  Resolution — The  point  at  which 
the  IG  and  Management  agree  on  the 
action  to  be  taken  on  audit  report 
findings  and  recommendations. 

(ii)  Corrective  action — Management 
action  responsive  to  an  agreed  upon 
audit  recommendation. 

(2)  The  resolution  and  disposition  of 
OMB  Circular  No.  A-133  audits  are 
handled  as  follows: 

(i)  Audit  findings ^Dertaining  to  an 
individual  NASA  award  are  the 
responsibility  of  the  procurement  officer 
administering  that  award. 

(ii)  Audit  findings  having  a 
Governmentwide  impact  are  the 
responsibility  of  the  cognizant  Federal 
agency  responsible  for  oversight.  For 
organizations  subject  to  OMB  Circular 
No.  A-133,  there  is  either  a  cognizant 
agency  or  an  oversight  agency.  The 
cognizant  agency  is  the  Federal  agency 
that  provides  the  predominant  amount 
of  direct  funding  to  the  recipient 
organization  unless  OMB  makes  a 
specific  cognizant  agency  for  audit 
assignment.  To  provide  for  the 
continuity  of  cognizance,  the 
determination  of  the  .predominant 
amount  of  direct  funding  will  be  based 
on  the  direct  Federal  awards  expended 
in  the  recipient's  fiscal  years  ending  in 
1995,  2000,  2005,  and  every  fifth  year 
thereafter.  When  there  is  no  direct 
funding,  the  Federal  agency  with  the 
predominant  indirect  funding  is  to 
assume  the  oversight  responsibilities.  In 
cases  where  NASA  is  the  cognizant  or 


oversight  Federal  agency,  audit 
resolution  and  disposition  is  the 
responsibility  of  the  procurement  officer 
for  the  Center  having  the  largest  amount 
of  direct  funding,  or.  if  there  is  no  direct 
funding,  the  largest  amount  of  indirect 
funding  for  the  audited  period.  A  (opy 
of  the  memorandum  dispositioning  the 
findings  shall  be  provided  bv  each 
Center  having  resolution  responsibility 
for  the  particular  report  to  the 
Headquarters  OIG  office  and  Code  HK. 

PART  1845— GOVERNMENT 
PROPERTY 

8.  In  section  1845.7101-1.  revise 
paragraph  (c)  to  read  as  follows: 

1 845.71 01  -1     Property  classification. 

*         *         «         *         « 

(c)  Buildings.  Includes  costs  of 
buildings,  improvements  to  buildings, 
and  fixed  equipment  required  for  the 
operation  of  a  building  which  is 
permanently  attached  to  and  a  part  of 
the  building  and  cannot  be  removed 
without  cutting  into  the  walls,  ceilings, 
or  floors.  Contractors  shall  report 
buildings  with  a  unit  acquisition  cost  of 
5100,000  or  more.  Examples  of  fixed 
equipment  required  for  functioning  of  a 
building  include  plumbing,  heating  and 
lighting  equipment,  elevators,  central  air 
conditioning  systems,  and  built-in  safes 
and  vaults. 


PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.247-73    Shipment  by  Government 
Bills  of  Lading. 

9.  Amend  the  date  of  the  clause  at 
section  1852.247-73  bv  removing 
"(MARCH  1997)"  and  adding 
•■(OCTOBER  2000)"  in  its  place. 

PART  1872— ACQUISITIONS  OF 
INVESTIGATIONS 

1872.305  [Amended] 

10.  Amend  section  1872.305  by 
removing  "Appendix  A"  in  paragraph 
(b). 

1872.306  [Amended] 

11.  Amend  section  1872.306  by 
removing  "Appendix  B  "  and  adding 
"1872.705-2"  in  its  place. 

12.  Revise  section  1872.307  to  read  as 
follows: 

1872.307  Guidelines  for  proposal 
preparation. 

While  not  all  of  the  guidelines 
outlined  in  1872.705-2  will  be 
applicable  in  response  to  e\^ery  .^C).  the 
investigator  should  be  informed  of  the 
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relpvanf  information  required.  The 
propusal  nia\'  be  submitted  on  a  form 
supplied  bv  the  Program  Office. 
However,  the  proposal  should  be 
submitted  in  at  least  two  sections: 

(a)  Investigation  and  Technical  Plan; 
and 

(b)  Managemfint  and  Cost  Plan  as 
described  in  1872  705-2. 

1872.705    [Amended] 

13.  Amend  Part  VI  of  section  1872.705 
by  removing  "Appendix  C"  in 
paragraph  (bK5)  and  adding  "Appendix 
B"  in  its  place  and  removing  "Genera! 
Instrut  tujns  and  Provisions"  in 
paragraphs  (d)  and  (e)  and  adding 
"Guidelines  for  Proposal  Preparation" 
in  its  place. 

'FR  L)n;    nn-rj9fi2  Filed  12-27-00;  8:43  ami 

BILLING  CODE  7510-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  001213348-0366-02;  ID 
121100A] 

RIN  0648-AO44 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Removal  of 
Groundflsh  Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  Natinnal  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerci' 
ACTION:  Final  rule. 


SUMMARY:  NMFS  revises  an  existing 

closure  to  commercial  fishing  for  Pacific 
cod  within  critical  habitat  designated 
for  Steller  sea  lions  in  the  exclusive 
economic  zone  (EEZ)  off  Alaska  west  of 
144'  VV.  long  through  December  31. 
2000  The  revision  of  the  existing 
closure  is  necessar\'  to  permit  relatively 
small-scale,  fixed-gear  fisheries  fur 
Pacific  cod  to  continue  fi)r  a  ll^llt^'(l 
period  of  time  The  re\i,sed  closure  is 
intended  to  ensure  that  Steller  sea  lions 
are  adequately  protected  based  on 
conclusions  in  a  biological  opinion 
issued  November  30.  2000.  while 
mitigating  short-term  social  and 
economic  effec  ts  on  fixed-gear  fisheries 
for  Pacific  cod 

DATES:  Effective  December  22,  2000 
through  December  31,  2000 
ADDRESSES:  Copies  of  the  Endangered 
Species  Ac:t.  Section  7  Consultation 
Biological  Opinion  and  Incidental  Take 
Statement  on  .\uthonzation  of  the 


Bering  Sea  and  Aleutian  Islands 

groundfish  fisheries  based  on  the 
Fisher\  Manasienient  Plan  for  the 
Gnmiulfish  Fishery  ot  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the 
Authorization  of  the  (iulf  of  Alaska 
groundfish  fisheries,  based  on  the 
Fisher\  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska. 
including  the  re.ison.ihie  and  prudent 
alternative  (BiOp)   in.u  be  obtained  bv 
contacting  the  Alaska  Region.  NMFS 
P  O.  Box  21Gt)H.  iuneau.  AK.  ^4802.  or 
Room  401  of  the  Federal  Building.  709 
West  9th  Stret^t,  Iuneau,  AK  The  2000 
BiOp  is  also  available  on  the  .Mask.i 
Region  home  page  at  http:/  / 
www.faitr.noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  [av 
Guiter.  907-580-7228  or 
)av.ginter@noaa.go\ 

SUPPLEMENTARY  INFORMATION:  NMFS 

[!i,in,it;''s  the  I'S   L;roun(lfisli  fisheries  in 
the  I'A.y.  of  the  Bering  Sea  a\u\  Aleutian 
Islands  .Man.igement  Area  (BSAI)  and 
Gulf  of  Alaska  IGOA)  under  the  fishery 
management  pl.iiis  (FMPs)  for 
groundfish  in  liie  respei  tive  areas  The 
North  Pac  ifii   Fistierv  Management 
Council  (Couin  il)  prepared,  and  NMFS 
approved,  the  FMPs  under  the  authority 
of  the  Magnuscm-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  16  U.S.C;.  1801 
et  sfq  Regulations  implementing  the 
FMPs  appear  at  50  CFR  part  H79, 
(General  regulations  governing  US. 
fisheries  appear  <it  50  CiFR  p.irt  ti(30. 

NMFS  also  has  statutory  authority  to 
promulgate  regulatams  governing  the 
groundfish  fisheru's  under  the 
Endangered  Spec  les  Act  (ESA),  16 
U.S.C.  1531  et  seq.  The  ESA  requires 
that  each  Fe;deral  agency  ensure  that  any 
action  authorized,  funded,  or  carrieci  out 
by  such  agency  is  not  likely  to 
jeopardize  the  continuc^d  existence  of 
any  endangered  or  thrt?att;ned  species  or 
to  result  in  the  destruc  tion  or  adverse 
modification  of  critical  habitat  of  such 
species. 

On  August  7.  2000.  the  United  States 
Distric  t  (lourt  for  the  VVestcirn  District  of 
Washington  issued  an  order  that  granted 
a  moticm  for  a  partial  injunction  on  the 
North  Pac  ific:  groundfish  fisheries, 
GrHt'iipt'iicrw  .V.V/F.S,  No  C98 — 4922 
(WD  Wash  I  This  motion  requested 
iniuiK  tivt'  relief  until  NMFS  issues  a 
legally  aciequate  BiOp  addressing  the 
( ombined,  o\-erall  t^ffec'ls  of  the  North 
Pacific  groundfish  fisheries  on  Steller 
sea  licms  and  their  c:ritical  habitat 
pursuant  to  the  ESA.  The  population  of 
Steller  sea  lions  west  of  144    W   long, 
(hereafter  western  population)  is  listed 
under  the  ESA  as  cmciangered.  while  the 


population  of  Steller  sea  lions  east  of 
144^  W.  long,  is  listed  as  threatened. 

To  comply  with  the  Court's  August  7. 
2000.  Order.  NMFS,  pursuant  to  the 
ESA.  issued  an  interim  rule  prohibiting 
fishing  for  groundfish  with  trawl  gear  in 
Steller  sea  lion  critical  habitat  (65  FR 
49766,  August  15.  2000).  The  c:ntical 
habitat  areas  closed  by  the  interim  rule 
were  defined  in  regulations  codified  at 
50  CFR  226.202.  and  in  Tables  1  and  2 
to  50  CFR  part  226. 

On  November  30.  2000.  NMFS  issued 
a  BiOp.  which  is  comprehensive  in 
scope  and  considers  the  fisheries  and 
the  overall  management  framework 
established  by  the  BSAI  and  GOA  FMPs. 
After  analyzing  the  cumulative,  direct 
and  indirect  effects  of  the  groundfish 
fisheries  authorized  by  the  BSAI  and 
GOA  FMPs  on  listed  species.  NMFS 
concluded  in  the  BiOp  that  the  fisheries 
for  polloc;k.  Pacific  cod.  and  Atka 
mackerel,  as  currently  prosecuted, 
jeopardize  the  continued  existence  of 
the  western  population  of  Steller  sea 
lions  and  adversely  modif\-  their  critical 
habitat  NMFS  reached  this  conclusion 
based  on  information  that  the  pollock. 
Pacific  cod,  and  Atka  mackerel  fisheries 
and  the  Steller  sea  lions  compete  for  the 
same  species,  that  this  competition 
causes  reduced  availability  of  prey  for 
the  Steller  sea  lions,  that  reduced 
availability  of  prey  leads  to  nutritional 
stress,  and  that  nutritional  stress, 
especially  of  juveniles  and  to  a  lesser 
extent  adult  females,  is  the  leading 
hypothesis  to  explain  the  continued 
decline  of  the  western  population  of 
Steller  sea  lions. 

On  December  5,  2000,  the  United 
States  District  Court  for  the  Western 
District  of  Washington  issued  an  order 
dissolving  the  injunction  issued  on 
August  7,  2000.  Based  on  that  Order. 
NNIFS  issued  a  final  rule  on  December 
14.  2000  (65  FR  79784,  December  20. 
2000)  revoking  the  closure  of  all 
groundfish  trawl  fishing  in  designated 
critical  habitat  that  was  published  on 
August  15,  2000  (65  FR  49766). 
However,  because  the  BiOp  concluded 
that  the  fisheries  for  Pacific  cod.  along 
with  pollock  and  Atka  mackerel,  as 
currently  prosecuted,  jeopardize  the 
continued  existence  of  the  western 
population  of  Steller  sea  lions  and 
ad\erselv  modify  their  critical  habitat, 
and  because  only  Pacific  cod  was  still 
available  for  harvest  in  certain  fisheries, 
the  December  20.  2000.  final  rule 
prohibited  commercial  fishing  for 
Pacific  cod  in  designated  critical  habitat 
through  December  31,  2000. 
Commercial  fisheries  for  pollock  and 
Atka  mackerel  were  not  included  in  the 
final  rule  because  fisheries  for  those 
species  already  were  prohibited  through 
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December  31,  2000,  pursuant  to  other 
regulatory  requirements. 

This  final  rule  revises  the  December 
14.  2000,  final  rule  by  permitting 
directed  fishing  for  Pacific  cod  by 
vessels  using  non-trawl  gear  and 
continuing  the  prohibition  on  directed 
fishing  for  Pacific  cod  by  vessels  using 
trawl  gear  in  designated  critical  habitat. 
This  action  is  being  taken  to  allow  three 
previously  authorized  fisheries  for 
Pacific  cod  with  non-trawl  gear  to 
continue  through  the  end  of  the  fishing 
year  (i.e..  December  31,  2000]  or  until 
otherwise  closed  sooner  due  to 
attainment  of  catch  or  bycatch  limits. 
The  three  previously  authorized  Pacific 
cod  fisheries  include:  (1)  fishing  in  the 
BSAI  under  the  Community 
Development  Quota  (CDQ)  Program,  (2) 
fishing  in  the  BSAI  by  vessels  less  than 
60  ft  (18.3  m)  length  overall  (LOA),  and 
(3)  fishing  in  the  GOA  by  vessels  using 
pot  gear  for  processing  by  the  offshore 
component. 

The  number  of  vessels' that  were 
participating  in  these  three  fisheries  and 
the  remaining  catch  quota  of  Pacific  cod 
to  be  harvested  is  small  relative  to  the 
BSAI  and  GOA  groundfish  fisheries 
generally.  Based  on  current 
participation  and  harvest  information, 
the  CDQ  fishery  could  have  about  10 
vessels  using  hook-and-line  gear  to 
harvest  a  remaining  quota  of  1 ,800  mt  of 
Pacific  cod  in  critical  habitat  in  the 
BSAI.  The  under  60  ft  (18.3  m)  LOA 
fishery  could  have  about  4  vessels  using 
non-trawl  gear  to  harvest  a  remaining 
quota  of  1,200  mt  of  Pacific  cod  in 
critical  habitat  in  the  BSAI.  Through 
December  15,  2000,  this  fishery 
harvested  only  62  mt  of  this  quota  and, 
based  on  previous  harvest  rates,  NMFS 
anticipates  that  another  33  mt  will  be 
harvested  before  January  1.  2001.  No 
vessels  were  operating  in  the  GOA 


"offshore"  fishery  for  Pacific  cod  as  of 
December  15.  2000.  Only  vessels  using 
pot  gear  can  operate  in  this  fishery' 
because  restrictions  on  Pacific  halibut 
bycatch  prevent  vessels  using  hook-and- 
line  gear  from  participating  in  the  GOA 
"offshore"  fishery  for  Pacific  cod 
through  December  31.  2000.  Hence, 
these  are  relatively  small-scale  fisheries 
and  NMFS  has  determined  that  allowing 
them  to  continue  within  designated 
critical  habitat  would  not  contravene 
the  Reasonable  and  Prudent  Alternative 
described  in  Section  9  of  the  BiOp.  In 
addition,  this  action  expires  on 
December  31.  2000.  thereby  severelv 
limiting  the  potential  effect  of  this 
action  on  Steller  sea  lions. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA),  has  determined 
that  this  final  rule  is  consistent  with  the 
Court's  Order  and  is  authorized  by  the 
ESA. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  final  rule  by  5  U.S.C.  553.  or  any 
oLher  law,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act.  5  U,S,C. 
601  et  seq..  do  not  apply  to  this  action. 

This  final  rule  has  been  determined  to 
be  not  significant  under  section  3(f)(1) 
ofE.O.  12866. 

The  AA.  under  5  U.S.C.  553(b)(B). 
finds  there  is  good  cause  to  waive 
providing  prior  notice  and  an 
opportunity  for  public  comment  for  the 
partial  removal  of  the  existing  closure. 
This  removal  stems  from  a  United  States 
District  Court  Order  dissolving,  as  of 
December  5.  2000.  the  injunction 
requiring  the  closure.  Delaying  this 
action  to  provide  prior  nr^tice  and 
opportunity  for  comment  would  cause 
urmecessary  economic  harm  to  the 
affected  fisbermen  and  thus  would  be 


contrary  to  the  public  interest.  Because 
this  action  relieves  a  restriction,  under 
5  U.S.C.  553(d)(1)  it  is  not  subject  to  a 
.30-day  delay  in  the  effective  date. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska.  Fisheries.  Recordkeeping  and 
reporting  requirements. 

Dated;  Uei  ember  22,  200U. 

Penelope  D.  Dalton 

Assi^<tant  .■\dministrcitor  for  Fisheries. 
S'alional  Mannf  Fi.shenes  Srnice. 

For  reasons  set  forth  in  the  preamble. 
50  CFR  part  679  is  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
sf'(j.  anif  ;i631  pt  seq.:  Title  I!  cf  Division  C, 
Pub,  L    105-277:  Sec:.  3027.  Pub   L.  106-31. 

113  Slat,  57;  16  U,S.C.  1540(n, 

2.  In  §  679.22.  paragraph  (k)  is 
removed  and  reserved  and  paragraph  (1) 
is  added,  effective  through  December 
31.  2000.  to  read  as  follows: 

§  679.22    Closures. 

***** 

(k)  Closure^  ot  critical  habitat. 
(Applicable  through  December  31. 
2000.)  Vessels  using  trawl  gear  within 
Steller  sea  lion  critical  habitat  within 
the  EEZ  and  west  of  144'  W.  long.,  as 
such  critical  habitat  is  defined  by 
regulations  codified  at  50  CFR  226  2U2 
and  Tables  1  and  2  to  50  CFR  part  226. 
must  not  retain  at  any  time  amounts  of 
Pacific  cod  that  exceed  the  maximum 
retainable  bvcatch  amounts  at  § 
679.20(e)  and  (f). 
:FK  Dc)(    00-33162  Filed  12-22-00:  3:10  pm) 
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rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  OO-AAL-21  ] 

Proposed  Establishment  of  Class  E 
Airspace;  Egegik,  AK 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Egegik.  AK.  The 
establishment  of  Area  Navigation 
(RNA\')  instrument  approaches  at  thp 
Egegik  Airport  has  made  this  action 
necessary.  The  Egegik  Airport  status 
will  change  from  Visual  Flight  Rules 
(VFR)  to  Instrument  Flight  Rules  (IFR) 
.■\doption  of  this  proposal  would  result 
in  adequate  controlled  airspace  for  IFR 
operations  at  Egegik.  AK. 
DATES:  Comments  must  be  received  on 
or  before  February  12.  2001 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Operations  Branch.  .AAL-530.  Docket 
No.  OO-AAL-21.  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14.  Anchorage,  AK  99513-7587. 

The  offic:ial  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  mav  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager.  Operations 
Branch.  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http:/'162  58.28. 41'at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Durand.  Operations  Branch. 
AAL-531.  Federal  Aviation 
Administration.  222  West  7th  .Avenue. 
Box  14,  .\nchorage.  AK  99513-7587: 
telephone  number  (907)  271-5898;  fax: 
(907)  271-2850;  email: 
Bob.Durand@faa.gov  Internet  address: 
http:/ 1*  www. alaska.faa.gov /at. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
piU-ticipate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
(Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
■'C(jmments  to  Airspace  Docket  No.  00- 
AAL-21.'  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
t:onimenter.  All  communications 
rec:eiyed  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division.  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Box  14.  Anchorage.  AK.  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
c:oncerned  with  this  rulemaking  will  be 
filed  in  the  docket 

Availability  of  Notice  of  Proposed 
Rulemaking's  (NPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  P'AA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  mav  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:'/ 
vvvvw.access.gpo.gov/su_docs/aces/ 
acesl40.html. 


Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch.  A_,\L-530.  Federal 
Aviation  Administration,  222  West  7th 
Avenue.  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  establishing  Class  E  airspace 
at  Egegik,  AK,  to  create  controlled 
airspace  for  the  RNAV  instrument 
approaches  to  RWY  12  and  RWY  30. 
The  Egegik  Airport  status  will  be 
upgraded  from  VFR  to  IFR.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
IFR  operations  at  Egegik,  AK. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400. 9H.  Airspace  Designations 
and  Reporting  Points,  dated  September 
1.  2000.  and  effective  September  16, 
2000,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical  ^ 

regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
1 4  CFR  7 1 . 1  of  Federal  Aviation 
Administration  Order  7400. 9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is  to  be 
amended  as  follows: 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AALAKE5    Egegik,  AK    [New! 

Egegik  .Airport.  AK 

(Lat   58    ir  07"  N..  long.  157=  22'  32"  VV.) 
That  airspace  extending  upward  from  700 

feet  above  tlie  surface  within  a  6.3  mile 

radius  of  the  Egegilc  Airport. 

***** 

Is.sueri  in  Anchorage.  AK,  on  December  19. 
2000. 

Anthony  M.  Wylie, 

.■\cting  Manager.  Air  Traffic  Division.  Alaskan 

Region. 

IFR  Doc.  00-33176  Filed  12-27-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  772 

[FHWA  Docket  No.  FHWA-2000-8056] 

RIN212&-AE80 

Procedures  for  Abatement  of  Highway 
Traffic  Noise  and  Construction  Noise 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM);  request  for 
comments. 


SUMMARY:  The  FHWA  is  requesting 
comments  on  whether  its  regulations  on 
noise  insulation  of  private  residences 
should  be  revised  to  allow  Federal 
participation  when  a  traffic  noise 
impact  occurs,  i.e..  when  predicted 
traffic  noise  levels  substantially  exceed 
the  existing  noise  levels.  Currently, 
Federal  participation  in  the  noise 
insulation  of  private  residences  is 
allowable  only  in  situations  where: 
Severe  traffic  noise  impacts  exist  or  are 
expected,  and  normal  abatement 
measures  are  physically  infeasible  or 
economically  unreasonable.  In  these 
instances,  the  FHWA  may  approve  a 
State's  request  for  unusual  or 
extraordinary  abatement  measures  on  a 
case-by-case  basis.  When  considering 
extraordinary  abatement  measures,  the 
State  must  demonstrate  that  the  affected 
activities  experience  traffic  noise 
impacts  to  a  far  greater  degree  than 
other  similar  activities  adjacent  to 
highway  facilities.  For  example, 
residential  areas  experience  absolute 
noise  levels  of  at  least  75  decibels  or 
residential  areas  experience  noise  level 
increases  of  at  least  30  decibels  over 
existing  noise  levels.  The  noise 
insulation  of  private  residences  is  an 
example  of  an  extraordinary-  abatement 
measure. 

DATES:  Comments  must  be  received  on 
or  before  February'  26.  2001. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation.  Dockets  Management 
Facilitv,  Room  PL^Ol .  400  Seventh 
Street.'SW..  Washington.  DC  20590.  or 
submit  electronically  at  http:/' 
dmses.dot.gov/submit.  All  comments 
received  will  be  available  for 
examination  and  copying  at  the  above 
address  from  9  a.m.  to  5  p.m..  e.t.. 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknoyvledgment  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Armstrong,  Office  of  Natural 
Environment.  HEPN-20,  (202)  366- 
2073.  or  Mr.  Robert  Black.  Office  of  the 
Chief  Counsel,  HCC-30.  (202)  366-1359. 
Federal  Highwav  Administration.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  Office  hours  are  ft-om  7:45 
a.m.  to  4:15  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS)  at:  http:// 


dmses.dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8).  Rich  Text  File  (RTF),  American 
Standard  Code  Information  Interchange 
(ASCII)  (TXT).  Portable  Document 
Format  (PDF),  and  Wordperfect 
(versions  7  to  8).  The  DMS  is  available 
24  hours  each  day.  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  web  site. 

An  electronic  copy  of  this  document 
may  also  be  downloaded  bv  using  a 
computer,  modem,  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Ser\^ice  at  (202)  512- 
1661.  Internet  users  may  also  reach  the 
Office  of  the  Federal  Registers  home 
page  at:  http://wwv\-.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at:  http:/ /\^'\%'w. access. gpo.gov/ 
nara. 

Background 

The  FHWA  noice  regulations  were 
developed  as  a  result  of  the  Federal-Aid 
Highway  Act  of  1970  (Public  Law  91- 
605.  84  Stat.  1713)  and  apply  to  projects 
where  a  State  department  of 
transportation  has  requested  Federal 
funding  for  participation  in  the  project. 
Under  FHWA  noise  requirements  found 
at  23  CFR  part  772.  the  State 
transportation  department  must 
determine  if  there  will  be  traffic  noise 
impacts  in  areas  adjacent  to  federally- 
aided  highways  when  a  project  is 
proposed  for  the  construction  of  a 
highway  on  a  new  location  or  the 
reconstruction  of  an  existing  highway  to 
either  significantly  change  the 
horizontal  or  vertical  alignment  or 
increase  the  number  of  through-traffic 
lanes.  Such  a  project  is  termed  a  "Type 

I  "  project.  If  the  State  transportation 
department  identifies  potential  traffic 
noise  impacts,  it  must  consider  noise 
abatement  measures  and  implement  the 
measures  when  they  are  determined  to 
be  reasonable  and  feasible. 

Federal  law  and  FHWA  regulations  do 
not  require  the  State  departments  of 
transportation  to  implement  noise 
abatement  along  existing  highways. 
However,  they  may  voluntarily  initiate 
this  type  of  abatement,  termed  a  "Type 

II  "  project,  but  they  are  solely 
responsible  for  making  this  decision. 
Federal  participation  in  the  funding  of 
such  projects  is  limited  to  those  that 
propose  abatement  measures  along 
lands  that  were  developed  or  were 
under  substantial  construction  before 
approval  of  the  acquisition  of  the  right- 
of-way  for.  or  construction  of.  the 
existing  highway. 
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Noise  abatement  measure  which  may 
be  incorporated  in  "Type  I"  and  "Type 
11"  projects  include  the  following:  (1) 
Traffic  mandgoment  measures  [eg.. 
traffic  control  devices  and  signing  for 
prohibition  of  certain  vehicle  types, 
time-use  restrictions  for  certain  vehicle 
types,  modified  speed  limits  and 
exclusive  land  designations);  12) 
alteration  of  horizontal  and  vertical 
alignments;  (3)  acquisition  of  property 
rights  (either  in  fee  or  lesser  interest)  for 
construction  of  noise  barriers;  (4) 
construi-tion  of  noise  barriers  {including 
landscaping  for  aesthetic  purposes), 
whether  within  or  outside  the  highwav 
ri!4ht-of-wav;  (.5)  acquisition  of  real 
propertv  or  interi'sts  therein 
(predominately  unimproved  property) 
to  serve  as  a  buffer  zone  to  preempt 
development  which  would  be  adversely 
impacted  bv  traffic  noise  (this  measure 
may  be  included  in  "Tvpe  I"  projects 
only);  and  (6)  noise  insulation  of  public 
use  or  nonprofit  institutional  structures. 

In  establishing  the  noise  regulations, 
the  FHW.\  limited  routine  noise 
insulation  to  public;  use  or  nonprofit 
institutional  structures  in  an  effort  to 
balance  what  is  desirable  from  an 
environmental  perspective  with  what  is 
reasonable  fiscally.  /  e  .  balance  noise 
reduction  benefits  with  overall  program 
costs.  However,  there  mav  be  situations 
where;  (1)  Severe  traffic  noise  impac:ts 
exist  or  are  expected  and  (2)  the 
abatement  measures  listed  above  are 
physically  infeasible  or  economically 
unreasonable  In  these  instsances.  the 
FHWA  mav  approve  a  State's  request  for 
unusual  or  extraordinary  abatement 
measures  on  a  case-bv-case  basis.  When 
considering  extraorindary  abatement 
measures,  the  State  must  demonstrate 
that  the  affected  activities  experience 
traffic  noise  impacts  to  a  far  greater 
degree  than  other  similar  activities 
adjacent  to  highway  facilities.  For 
example,  residential  areas  experience 
absolute  noise  levels  of  at  least  75 
decibels  or  residential  areas  experience 
noise  level  increases  of  at  least  30 
decibels  over  existing  noise  levels.  The 
noise  insulation  of  private  residences  is 
an  example  of  an  extraordinary' 
abatement  measure. 

It  has  been  suggested  that  the  noise 
insulation  of  private  residences  be 
added  to  the  listing  of  abatement 
measures  which  may  routinely  be 
considered  whenever  a  traffic  noise 
impact  occurs  Such  consideration 
would  not  require  the  occurrence  of  a 
severe  traffic  noise  impact.  However, 
such  consideration  could  require  that  all 
other  measures  be  evaluated  and  be 
determined  not  to  be  reasonable  and 
feasible  before  the  noise  insulation  of 
private  residences  could  be  considered. 


As  with  all  elements  of  highway  traffic 
noise  analysis  and  abatement, 
consideration  for  the  noise  insulation  of 
private  residences  should  be  applied 
uniformlv  and  consistently  on  a 
statewide  basis. 

The  FHWA  seeks  comments  on  the 
following  (luestions: 

1.  Should  the  FTfWA  revise  its  noise 
regulation  to  allow  Federal  participation 
in  the  noise  insulation  of  private 
residences  whenever  a  traffic  noise 
impact  occurs,  not  only  when  a  severe 
traffic  noise  impact  occurs' 

2.  Should  the  FHW.\  revise  its  noise 
regulation  to  routinely  allow  Federal 
participation  in  the  noise  insulation  of 
private  residences,  in.,  add  it  to  the 
listing  of  abatement  measures  which 
may  be  included  in  "Type  I'  and  "Type 
11"  projects,  or  should  Federal 
participation  in  the  noise  insulation  of 
private  residences  be  allowed  onlv  after 
all  the  other  listed  abatement  measures 
have  been  determined  not  to  be 
reasonable  and  feasible? 

3  Should  the  FHWA  revise  its  noise 
regulation  to  address  the  noise 
insulation  of  private  residenc:es  in  a 
manner  which  is  different  from  that 
discussed  in  the  first  two  questions?  if 
so.  how? 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  using  the  docket  number 
appearing  at  the  top  of  this  document  in 
the  docket  room  at  the  above  address  or 
via  the  electronic  addresses  provided 
above.  The  FHWA  will  file  c(jmments 
received  after  the  comment  closing  date 
in  the  docket  and  will  consider  late 
comments  to  the  extent  prac:ticable.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  in  the  docket 
relevant  information  becoming  available 
after  the  c:omnient  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material 
.'\n  M'RM  may  be  issued  at  any  time 
after  close  of  the  comment  period. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHW.\  has  determined  that  this 
action  is  not  a  signific;ant  regulator)' 
action  within  the  meaning  of  Executive 
Oder  12ftr)f).  nor  would  it  be  a 
significant  regulatory  action  within  the 
Department  of  Transportation's 
regulatory  polici<!s  and  procedures  Due 
to  the  preliminary  nature  of  this 
(iocument  and  lack  of  iiec:essar\' 
information  on  costs  and  benefits,  the 
FHWA  is  unable  to  evaluate  the  impact 


of  potential  changes  to  the  regulatory 
requirements  concerning  the  noise 
insulation  of  private  residences. 
Comments,  information,  and  data  are 
solicited  on  the  economic  and  other 
related  costs  and/or  possible  benefits  of 
the  potential  changes.  Based  on  the 
information  received  in  response  to  this 
notice,  the  FHWA  intends  to  carefully 
consider  the  costs  and  benefits 
associated  with  various  alternative 
requirements. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulator\' 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  has  determined  that  the 
potential  regulatory  changes  will  have 
no  economic  impacts  on  small  entities. 
This  action  would  merely  seek 
information  concerning  the  noise 
insulation  of  private  residences.  Based 
on  this  evaluation,  the  FHWA  certifies 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

National  Environmental  Policy  Act 

The  FHWA  will  analyze  any  actions 
that  might  be  proposed  in  response  to 
comments  received  here  for  the  purpose 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321  et  seq.)  to 
assess  whether  there  would  be  any 
effect  on  the  quality  of  the  environment. 

Unfunded  Mandates  Reform  Act  of 
1995 

Due  to  the  preliminary  nature  of  this 
document  and  lack  of  necessarv' 
information  on  costs,  the  FHWA  is 
unable  to  evaluate  the  effects  of  the 
potential  regulatory  changes  in  regards 
to  imposing  a  Federal  mandate 
involving  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year  (2 
U.S.C.  1532).  Nevertheless,' the  FHWA 
will  evaluate  any  regulatory  action  that 
might  be  proposed  in  subsequent  stages 
of  this  rulemaking  to  assess  the  effects 
on  State,  local,  and  tribal  governments 
and  the  private  sector. 

Executive  Order  12988  (Civil  Justice 
Reform) 

The  FHWA  will  evaluate  any  action 
that  may  be  proposed  in  response  to 
comments  received  here  to  ensure  that 
such  action  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 
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Executive  Order  13045  (Protection  of 
Children) 

The  FHWA  will  evaluate  any  rule  that 
may  be  proposed  in  response  to 
comments  received  here  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,  We  do  not, 
however,  anticipate  that  any  such  rule 
would  be  economically  significant  or 
would  present  an  environmental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

The  FHWA  will  evaluate  any  rule  that 
may  be  proposed  in  response  to 
comments  received  here  to  ensure  that 
any  such  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13132  (Federalism) 

Any  action  that  may  be  initiated  in 
response  to  comments  received  here 
will  be  analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132,  dated  August  4. 
1999.  The  FHWA  anticipates  that  such 
action  would  not  have  a  substantial 
direct  effect  or  sufficient  Federalism 
implications  on  States  that  would  limit 
the  policymaking  discretion  of  the 
States.  Nor  do  we  anticipate  that  such 
action  would  directly  preempt  any  State 
law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act  of  1995 

This  proposal  contains  no  collection 
of  information  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C. 3501-3520. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 


List  of  Subjects  in  23  CFR  Part  772 

Grant  programs-transportation. 
Highways  and  roads.  Noise  control. 

Authoritv:  23  U.S  C.  109(h)  and  (i);  42 
U.S.C.  4331.  4332:  and  49  CFR  1.48(b)). 

Issued  on:  December  21,  2000. 
Kenneth  R.  Wykle, 

Federal  High  way  .Administrator 

(PR  Doc.  00-33195  Filed  12-27-00;  8:4,t  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  164 

46  CFR  Parts  25  and  27 

[USCG-2000-6931] 

Fire-Suppression  Systems  and  Voyage 
Planning  for  Towing  Vessels 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting;  request  for 
comments. 

summary:  The  Coast  Guard  will  hold  a 
public  meeting  to  discuss  proposed 
rules  for  improving  the  safety  of  towing 
vessels.  A  supplemental  notice  of 
proposed  rulemaking  published  on 
November  8,  2000,  would  require  the 
installation  of  fixed  fire-extinguishing 
systems  in  towing  vessels'  engine 
rooms,  and  it  would  require  owners  or 
operators,  and  masters,  to  ensure  that 
voyage  plans  are  complete  before  their 
towing  vessels  commence  trips  with  any 
barge  in  tow.  These  rules  would  reduce 
the  number  of  uncontrolled  fires  in 
engine  rooms,  and  other  fire-related  or 
operational  mishaps  on  towing  vessels; 
as  a  result,  they  would  save  lives, 
diminish  property  damage,  and  reduce 
the  associated  threats  to  the 
environment  and  maritime  commerce. 

The  Coast  Guard  encourages 
interested  parties  to  attend  the  meeting 
and  submit  comments  for  discussion 
during  the  meeting.  In  addition,  the 
Coast  Guard  seeks  written  comments 
from  any  party  who  is  unable  to  attend 
the  meeting. 

DATES:  The  Coast  Guard  will  hold  this 
public  meeting  on  February  8.  2001, 
from  1  p,m.  to  5  p.m.  This  meeting  may 
close  early  if  all  business  is  finished. 
Written  material  for  discussion  during 
the  meeting  should  reach  the  Docket 
Management  Facility  on  or  before 
February  2,  2001.  Other  written 
comments  must  reach  the  Docket 
Management  Facility  on  or  before  March 
8,2001. 


ADDRESSES:  The  Coast  Guard  will  hold 
this  public  meeting  at  the  U.S. 
Department  of  Transportation.  Nassif 
Building,  rooms  2230  and  2232.  400 
Seventh  Street  SW..  Washington.  DC 
20590-0001.  The  telephone  number  is 
202-267-1181.  You  may  mail  your 
comments  to  the  Docket  Management 
Facility  (USCG-2000-6931].  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington,  DC  20590-0001,  or  deliver 
them  to  room  PL— 401  on  the  Plaza  level 
of  the  Nassif  Building  at  the  same 
address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  for 
Federal  holidays.  The  telephone  number 
is  202-366-9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments,  and  documents  as 
indicated  in  this  notice,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401.  on  the  Plaza  level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http;//dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  notice,  contact  Randall 
Eberly.  P.E.,  Project  Manager.  Lifesaving 
and  Fire  Safety  Division  of  the  Office  of 
Design  and  Engineering  Standards  (G- 
MSE-4).  Coast  Guard,  telephone  202- 
267-1861.  For  questions  on  viewing,  or 
submitting  material  to  the  docket, 
contact  Dorothy  Beard.  Chief.  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Requests  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses.  identif\'  this 
notice  [USCG-2000-6931).  and  give  the 
reason  for  each  comment.  Please  submit 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  81/2  by 
11  inches,  suitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period. 

Information  on  Service  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
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or  to  request  special  assistance  at  the 
meetino.  contact  Mr  Eberlv  at  the 
ifiiiress  nr  phnnp  number  uncicr  FOR 
FURTHER  INFORMATION  CONTACT  dS  soon 
as  possible. 

Background  Information 

The  U.S.  Co.i^t  tiudrd  -.  suppi-Tiiftital 
notice  of  proposed  rulemaking  iSNFKNtI 
on  "'Fire-Suppression  Systems  and 
Voyage  Planning  for  Towing  Vessels" 
lL'SCG-2000-693ll  was  published  in 
the  Federal  Register  November  8.  2000 
(65  FR  6by41;.  The  SNPRM  proposes 
the  installation  of  fixed  fire- 
extinguishing  systems  in  the 
enginerooms  of  towing  vessels,  and  it 
proposes  that  owners  or  operators,  and 
masters,  ensure  that  voyage  planning  is 
conducted  before  vessels  towing  bdrge> 
get  underway  on  trips  or  voyages  of  at 
least  12  hours  Towing  vessels  that 
engage  only  in  assistance  towing, 
pollution  response,  or  fleeting  duties  in 
limited  geographical  areas  would  be 
e.xempt  from  the  measures  in  this 
S.NTRM.  The  SNPRM  stems  from  the 
incident  on  January  19,  1996,  off  the 
coast  of  Rhode  Island  when  the  tugboat 
SCANDIA,  with  the  tank  barge  NORTH 
CAPE  in  tow.  caught  fire  five  miles  oft 
the  coast  Crewmembers  could  not 
control  the  fire  and.  without  power, 
they  were  unable  to  prevent  the  barge 
carrying  4  millinn  gallons  of  oil  from 
grounding  and  >pilling  about  a  quarter 
of  its  contents  into  the  coastal  waters 
The  spill  led  C'nngress  to  amend  the  law 
to  permit  the  Secretary'  of 

If  you  are  using  this  method 


Transportation —  in  consultation  with 
the  Towing  Safety  Advisorv'  Committee"' 
(TSACi) — to  require  fire-suppression  and 
other  measui>'s  on  all  towing  vessels 
The  measures  outlined  in  the  SNPRM 
would  likel\  decrease  the  number  and 
severity  of  injuries  to  crews,  prevent 
damage  to  vessels,  structures  and  other 
property,  dtid  protect  the  environment. 

Public  Meeting 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished 
Members  of  the  public  nid\  make  oral 
presentations  during  the  meeting.  If  you 
would  like  to  make  an  oral  presentation 
at  the  meeting,  please  notify  the  C^oast 
C.uard  point  of  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  no  later 
than  February  2.  2001 

l)Htf(i  l)fi.'mb.!r  in,  nm). 
loseph  I.  .\ngelo. 

Director  of  Standards.  Marine  Safety  and 
Environmental  Prutcrtion. 
IFR  Doc.  00-33079  Filed  12-27-00:  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  401 
[USCG-2000-8569] 

Great  Lakes  Pilotage  Regulations 

AGENCY:  Coast  (Juard,  DOT. 


ACTION;  Notice  of  meeting;  request  for 
comments. 


SUMMARY:  The  Coast  Guard's  Office  of 
Great  Lakes  Pilotage  will  hold  a  public 
meeting.  This  meeting  is  in  response  to 
the  marine  industry's  request  for  a 
comprehensive  review  of  the  Great 
Lakes  Pilotage  System,  The  purpose  of 
the  meeting  is  to  discuss  options  for 
improving  the  safety,  reliability,  and 
efficiency  of  the  Great  Lakes  Pilotage 
System,  We  encourage  interested  parties 
to  attend  the  meeting  and  submit 
comments  for  discussion  during  the 
meeting.  We  also  seek  written 
comments  from  any  party  who  is  unable 
to  attend  the  meeting, 

DATES:  Public  Meeting:  We  will  hold  the 
meeting  on  January  30.  2001,  from  10 
am,  to  4  p,m. 

Written  Comments:  The  Docket 
Management  Facility  must  receive  your 
comments  on  or  before  Januan*'  22, 
2001. 

ADDRESSES:  Public  Meeting:  We  will 
hold  the  meeting  in  room  Bl,  The 
Federal  Building,  1240  East  9th  Street. 
Cleveland.  Ohio  44199, 

Written  Comments;  Look  in  the  first 
column  of  the  table  to  select  one  of  the 
four  methods  to  send  your  comments. 
Then,  use  the  address  or  fax  number  in 
the  second  column  to  submit  your 
comments: 


Please  use  this  address  or  fax  numtjer 


(1)  By  mail 


(2)  In  Person 


(3)  Internet 

(4)  Fax  


Docket  Management  Facility  (USCG-2000-8569),  US  Department  of  Trans- 
portation Room  PL-401  400  Seventh  Street,  SW  ,  Washington,  DC  20590- 
0001 

Room  PL^Oi  On  the  plaza  level  of  the  Nassif  Building,  400  Seventh  Street. 
SW    Washington.  DC 

•  Hours  9am  to  5  p  m  Monday  through  Friday.  Closed  on  Federal  holi- 
days 

•  Telephone  number  202-366-9329 
http    dms  dot  gov 

Docket  Management  Facility  202^93-2251 


FOR  FURTHER  INFORMATION  CONTACT:  For 

information  cunt  erning  this  notice  or 
the  public  meeting,  contai  t  Tom  Lawler. 
Chief  Economist.  Office  of  Great  Lakes 
Pilotage  (G-MW).  L'S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW  . 
Washington.  DC  20590,  telephone  202- 
267-6164,  For  questions  on  viewing  or 
submitting  material  to  the  docket 
contact  D(jrothv  Beard,  ("hief.  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329, 

SUPPLEMENTARY  INFORMATION: 


How  Do  I  Participate  in  This  Action? 

The  Coast  tJuard  encourages  you  to 
participate  by  submitting  comments  and 
related  material,  and  by  attending  the 
public  meeting.  If  vou  submit  written 
comments,  please  include — 

•  Your  name  and  address; 

•  The  do(  ket  number  for  this  notice 
(rSCCj-200()-H569); 

•  The  spei  ifii  mu  tion  of  this  notice  to 
which  each  comment  applies;  and 

•  The  reason  for  each  comment 
\  ou  may  mail,  deliver,  fax.  or 

electnmically  submit  your  comments 
and  attachments  to  the  D(;cket 


Management  Facility,  using  an  address 
or  fax  number  listed  in  the  ADDRESSES 
sef:tion  of  this  notice.  Please  do  not 
submit  the  same  comment  or  attachment 
by  more  than  one  method.  If  you  mail 
or  deliver  your  comments,  they  must  be 
on  8'  J  by  11  inch  paper  and  the  quality 
of  the  copy  should  be  clear  enough  for 
copying  and  scanning.  If  you  mail  your 
comments,  and  you  would  like  to  know 
if  the  Docket  Management  Facility 
received  them,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
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comments  and  material  received  during 
the  comment  period. 

How  Can  I  Get  Additional  Information, 
Including  Copies  of  This  Notice  or 
Other  Related  Documents? 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  The  docket  number  for  this 
notice  is  USCG-2000-8569.  Comments, 
and  other  documents  related  to  this 
notice  will  become  part  of  this  docket 
and  will  he  available  for  inspection  or 
copying  as  follows; 

•  In  person:  You  may  access  the 
docket  in  room  PL— 401,  on  the  Plaza 
Level  of  the  Nassif  Building  at  the  same 
address,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday.  The  facility  is 
closed  on  Federal  holidays. 

•  Electronically:  You  may  access  the 
docket  on  the  Internet  at  http:// 
dws.dot.gov. 

Where  Can  I  Get  Information  on 
Service  for  Individuals  With 
Disabilities? 

To  obtain  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  that  we  provide  special 
assistance  at  the  public  meeting,  please 
contact  Mr.  Tom  Lawler  as  soon  as 
possible.  You  will  find  his  address  and 
phone  number  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice. 

Why  Is  the  Coast  Guard  Holding  This 
Public  Meeting? 

This  meeting  is  in  response  to 
requests  for  a  comprehensive  review  to 
improve  the  safety,  reliability,  and 
efficiency  of  the  Great  Lakes  pilotage 
system.  The  requests  came  from  all 
facets  of  the  marine  industry  operating 
on  the  Great  Lakes.  We  are  holding  the 
meeting  to  discuss  ways  to  design  a 
safer,  more  reliable  and  efficient 
pilotage  system  for  the  Great  Lakes. 

What  Issues  Should  I  Discuss  at  the 
Meeting  or  Address  in  Written 
Comments? 

The  public  meeting  on  January  30, 
2001  will  provide  a  forum  for  members 
of  the  public  to  discuss  ways  to  improve 
the  safety,  reliability  and  efficiency  of 
the  Great  Lakes  Pilotage  System.  You 
can  discuss  or  comment  on  any  ideas 
you  have  for  improving  the  safety, 
reliability,  and  efficiency  of  the  Great 
Lakes  pilotage  system.  Interested  parties 
are  strongly  encouraged  to  submit  issues 
for  discussion  at  the  public  meeting  to 
the  docket  prior  to  January  22,  2001. 


What  Is  the  Agenda  for  the  Public 
Meeting? 

Agenda 

The  agenda  for  the  meeting  on 
January  30,  2001  is  as  follows: 

•  Session  I — Introduction  and 
Overview. 

•  Session  II — Presentation  and 
discussion  of  Concept  Papers  on 
centralized  dispatch,  centralized  billing, 
and  the  possible  advantages  and 
disadvantages  of  combining  the  existing 
three  pilotage  Districts  into  one  District 
or  one  Pilots'  Association, 

•  Session  III — Discussion  of  issues 
submitted  to  the  docket. 

Dated:  December  21,  2000. 
Joseph  I.  Angelo, 

Acting  Assistant  Commandant  for  Slarini- 
Safety  and  Environmental  Protection. 
[FR  Doc,  00- ,33077  Filed  12-27-00:  8:4.5  am; 
BILUNG  CODE  4910-1 S-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  00-244;  FCC  00-427] 

Broadcast  Services;  Radio  Stations, 
Television  Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revise  the  Commission's  methodologies 
for  defining  radio  markets,  counting  the 
number  of  stations  in  a  radio  market, 
and  determining  the  number  of  stations 
that  a  party  owns  in  a  radio  market  for 
the  purposes  of  determining  compliance 
with  its  multiple  ownership  rules. 
Experience  in  applying  those 
methodologies  since  the  enactment  of 
the  Telecommunications  Act  of  1996, 
has  indicated  that  the  Commission's 
current  framework  may  be  having 
results  that  may  frustrate  the  structure 
of  the  Telecommunications  Act  and  that 
are  not  in  the  public  interest. 
DATES:  Comments  are  due  by  January' 
26.  2001;  reply  comments  are  due  by 
February  12,  2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  SW.. 
Washington,  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Holherg,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  418- 
2134  or  Dan  Bring,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  418- 
2170.' 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Notice  of  Proposed  Rule 


Making  ("NPRM")  in  MM  Docket  No, 
00-244.  FCC  00-427,  adopted  December 
6,  2000,  and  released  December  13. 
2000,  The  complete  text  of  this  NPRM 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257, 
445  12th  Street.  SW,.  Washington,  DC 
and  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service 
(202)857-3800.  445  12th  Street.  SW,, 
Room  CY-B402.  Washington,  DC,  The 
NPRM  is  also  available  on  the  Internet 
at  the  Commission's  website:  http.',' 
www.  ice.  gov. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

1.  We  are  adopting  this  .NPR\^  to  seek 
comment  on  whether  and  how  we 
should  modifv'  the  way  in  which  we 
determine  the  dimensions  of  radio 
markets  and  count  the  number  of 
stations  in  them.  We  are  also  seeking 
comment  on  whether  and  how  we 
should  amend  the  method  by  which  we 
determine  the  number  of  radio  stations 
owned  by  a  party  in  a  radio  market  for 
the  purpose  of  applying  our  multiple 
ownership  rules. 

Overview 

2,  In  1991,  we  commenced  a 
proceeding  to  relax  our  local  and 
national  radio  ownership  rules.  We 
ultimately  established  two  market  sizes 
that  would  determine  the  number  of 
radio  stations  in  which  an  entity  could 
have  an  attributable  interest  in  a  local 
area.  One  tier  included  markets  with  15 
or  more  commercial  radio  stations.  The 
other  market  tier  consisted  of  markets 
with  fewer  than  15  stations,  A  party 
could  have  attributable  interests  in  a 
different  number  of  stations  depending 
on  the  tier  into  which  its  market  fell. 
This  decision  required  that  we  establish 
both  how  we  would  define  a  market 
and,  because  of  the  different  treatment 
of  markets  with  less  than  15  stations 
and  those  with  15  or  more,  how  we 
would  count  the  number  of  stations  in 

a  market.  We  determined  that; 

we  will  define  the  radio  market  as  tliat  area 
encompassed  b\  the  print  ipal  cummunitv 
contours  (i.e.,  predicted  or  measured  5  mVV 
m  for  .\.\1  stations  and  predicted  3,16  mV/m 
for  FM  stations)  of  the  mutually  overlapping 
stations  proposing  to  hd\e  rommon 
ownership. 

With  regard  to  how  we  would  count  the 
number  of  stations  in  a  market,  we 
stated; 

Itlhe  number  of  stations  in  the  market  will  be 
determined  based  on  the  principal 
communit\-  contours  of  all  <  ommercial 
stations  whose  principal  community 
contours  overlap  or  intersect  the  principal 
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'.ommunity  <  ontuurs  of  the  uommonlv- 
owned  stations. 

In  section  202(b)(1)  of  the 
Telecommunications  Act  of  1996 
(Public  Law  104-104.  110  Stat  56 
(1996)  (-1996  Act").  Congress  directed 
the  Commission  to  increase  the  number 
of  stations  in  a  market  in  which  a  partv 
could  have  a  cognizable  ownership 
interest,  providing  that  in  the  largest 
markets  a  single  entity  could  own  up  to 
eight  stations  The  number  of  stations  in 
which  it  could  have  such  an  interest 
would  depend  upon  the  number  of 
commercial  stations  in  the  market.  Our 
methods  of  defining  a  radio  market  and 
determining  the  number  of  stations  in  a 
market.  howov>T.  were  not  altered  by 
the  1996  Act  or  by  our  Orders 
implementing  that  statute. 

3.  Using  this  methodology,  we 
evaluate  whether  a  proposed  tran.saction 
complies  with  our  ownership  rules  by 
first  determining  the  boundaries  of  each 
market  created  by  the  transaction.  Thus, 
we  look  to  all  stations  that  will  be 
commonly  owned  after  the  proposed 
transaction  is  consummated  and  group 
these  stations  into    markets"  based  on 
which  stations  have  mutually 
overlapping  signal  contours.  A  market  is 
defined  as  the  area  within  the  combined 
contours  of  the  stations  to  be  commonlv 
owned  that  have  a  common  overlap.  For 
example,  suppose  an  applicant  proposes 
to  own  stations  A.  B.  C  and  D.  The 
contours  of  stations  A.  B  and  C  each 
overlap  the  contours  of  the  other  two 
stations — that  is.  there  is  some  area 
which  the  cf)ntours  of  all  three  stations 
have  in  common.  Station  D.  on  the  other 
hand,  overlaps  the  principal  communit\ 
contour  of  station  A.  but  not  th()^e  of 
stations  B  or  C  Under  our  current 
definitions,  the  area  encompassed  by 
the  combined  contours  of  stations  A,  B 
and  C  form  one  "market"  and  the  area 
within  the  combined  contours  of 
stations  A  and  D  form  another  market. 

4.  To  determine  the  total  number  of 
stations  "in  the  market."  as  defined 
above,  we  count  all  stations  whose 
prini:ipal  community  contours  overlap 
the  principal  community  contour  of  rjnv 
one  or  more  of  the  stations  whose 
contours  define  the  market.  Thus,  in  the 
market  formed  by  the  contours  of 
stations  A.  B  and  C.  any  station  whose 
contour  overlapped  the  contour  of  A,  B 
orC  would  be  counted  as  "in  the 
market."  We  use  a  different 
methodologv,  however,  to  determine  the 
number  of  stations  that  any  single  entity 
is  deemed  to  own  in  a  given  market.  For 
this  purpose,  we  only  count  those 
stations  whose  principal  community 
contours  overlap  the  common  overlap 
area  of  all  of  the  stations  whose 


contours  define  the  market.  Thus,  a 
station  owned  by  the  applicant  that  is 
counted  as  being  "in  the  market" 
because  its  contour  overlaps  the  contour 
of  at  least  one  of  the  stations  that  create 
the  market  will  not  be  counted  as  a 
st.itmii  owned  hv  the  applicant  in  the 
market  unless  its  contour  overlaps  the 
area  which  the  contours  of  ull  of  the 
stations  that  define  the  market  have  in 
common.  Referring  to  our  example  of 
the  market  formed  by  the  contours  of 
stations  A,  B  and  C.  station  D  would  be 
counted  as  "in  the  market"  because  its 
contour  overlaps  the  contour  of  station 
.'\.  But.  station  D  would  not  be  counted 
as  a  station  owned  b\'  the  applicant  in 
the  ABC  market  because  station  D's 
contour  does  not  also  overlap  the 
contours  of  stations  B  and  C.  In  short, 
the  applicant's  ownership  of  station  D 
would  not  be  counted  against  it  in 
determining  compliance  with  the 
ownership  cap  in  the  ABC  market. 

.5  Our  experience  has  led  us  to 
conclude  that  this  framework  may  be 
having  results  that  may  fnistrate  the 
structure  of  the  statute  and  that  are  not 
in  the  public  interest.  For  example, 
under  the  existing  policies  and  rules, 
the  Commission's  Mass  Media  Bureau 
recently  determined  that  Wichita.  KS.  is 
a  market  containing  52  stations  and 
granted  the  assignment  application  for 
station  KOEZ(FM)  from  Kansas  Radio 
Assets  to  [ournal  Broadcasting 
Corporation,  giving  Journal  six  stations, 
including  5  VM  statitms.  in  the  Wichita 
market.  This  is  well  within  the  eight 
stations  that  a  single  owner  would  be 
permitted  to  own  in  a  market  with  more 
than  45  stations  under  our  rules 
implementing  the  1996  Act.  Yet 
Arbitron.  which  defines  radio  markets 
for  commercial  purposes,  classifies 
Wichita  as  a  24-station  market  in  which, 
under  these  rules,  a  single  entity  could 
only  have  an  interest  in  six  radio 
stations,  no  more  than  4  of  which  could 
be  in  the  same  service.  Similarly,  under 
the  existing  policies  and  rules,  BIA  data 
show  that  one  party  seeks  to  own  nine 
stations  in  Youngstown,  OH.  (Appendix 
B  describes  how  our  radio  definitions 
and  counting  methodologies  may  be 
applied  in  Youngstown.)  Yet  Arbitron 
data  show  only  2.3  commercial  radio 
stations  in  the  Youngstown 
metropolitan  area.  In  another 
transaction,  using  the  Commission's 
methodology,  an  applicant  was  able  to 
show  that  Ithaca.  NY.  was  a  market  with 
at  least  32  commercial  radio  stations. 
Yet  Arbitron  data  show  only  9 
commercial  radio  stations  in  the  Ithaca 
metropolitan  area. 

6.  Given  such  results,  we  question 
whether  the  use  of  overlapping  signal 
contours  is  an  appropriate  means  of 


defining  market  boundaries  and 
counting  the  number  of  stations  in  a 
market.  Our  methodology  sometimes 
leads  to  results  that  are  completely  at 
odds  with  commercial  market 
definitions  and  economic  reality,  and 
may  undermine  the  structure  of  the 
statute  t(j  allow  levels  of  ownership  that 
increase  commensurately  with  the  size 
of  the  market.  Additionally,  our 
methodology  may  encourage  applicants 
to  structure  transactions  to  fragment 
what  are  commercially  considered 
single  markets  into  a  number  of  smaller 
markets.  While  a  licensee  may  be  within 
our  ownership  limit  as  to  each  of  these 
fragmented  markets,  in  the  aggregate  it 
owns  more  stations  than  our  rules 
would  permit  were  these  markets 
considered  to  be  a  single  market,  as  they 
are  by  commercial  rating  services  and 
would  be  under  any  economically 
meaningful  market  definition. 

7.  The  Commission  has  used  this 
methodology  for  defining  markets  and 
counting  stations  in  markets  since  1992. 
While  the  methodology  has  produced 
some  odd  results  since  its  inception,  it 
was  not  until  the  ownership  limits  were 
substantially  increased  in  1996  that  the 
methodology's  potential  to  cause  results 
at  odds  with  economic  reality  became 
clearly  discernible.  Until  then,  the 
number  of  problems  and  their  impact 
were  constrained,  by  the  more  modest 
numerical  ownership  limits  and  by  a  25 
percent  audience  share  cap  in  markets 
with  15  or  more  stations. 

8.  Another  problem  with  this 
methodology  was  highlighted  in  the 
Commission's  recent  Pine  Bluff 
decision.  (In  re  Application  of  Pine  Bluff 
Radio.  Inc..  14  FCC  Red  6594  (1999).)  In 
that  case.  Seark  Radio,  Inc..  sought  to 
purchase  one  AM  and  two  FM  stations 
in  Pine  Bluff.  Arkansas.  Seark  already 
had  direct  or  attributable  interests  in 
three  other  stations  in  Pine  Bluff  and 
environs.  A  petitioner  (Bayou 
Broadcasting,  Inc.)  filed  a  Petition  to 
Deny  claiming,  in  part,  that  the  relevant 
market  contained  11  stations  and  that 
grant  of  the  subject  application  would 
give  Seark  direct  or  attributable  interests 
in  6  of  those  stations.  Were  this  the  case, 
it  would  have  caused  Seark  to  exceed 
the  "cap  "  that  one  party  can  have  in  an 
11 -station  market  because  it  would  give 
it  interests  in  more  than  5  of  the  stations 
in  the  market.  In  a  decision  which  we 
recently  affirmed  on  review,  the  Mass 
Media  Bureau  determined  that,  under 
the  Commission's  method  for  defining 
markets  and  counting  the  number  of 
stations  in  a  market,  the  stations 
involved  actually  formed  three  separate 
markets.  Market  3  was  formed  by  two 
mutually  overlapping  stations 
attributable  to  Seark.  Two  other  stations 
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were  determined  to  contribute  to  this 
market.  One  of  those  two  stations  was 
owned  by  Seark.  However,  because  this 
station's  principal  community  contour 
did  not  overlap  the  principal 
community  contoiu's  of  both  of  the 
stations  whose  overlapping  principal 
community  contours  established  the 
market,  it  was  not  counted  as  an 
attributable  interest  of  Seark's  in  this 
market.  Thus,  application  of  our 
existing  methodologies  led  to  the 
determination  that  this  Seark  station 
would  be  counted  as  being  "in  the 
market"  for  purposes  of  determining  the 
base  number  of  stations  in  that  market. 
Bat,  the  same  station  would  not  be 
considered  to  be  "in  the  market"  for  the 
purposes  of  determining  how  many 
stations  in  the  market  were  and  would 
be  owned  by  Seark,  and  thus  whether 
Seark  complied  with  the  numerical 
station  caps.  Seark  could  not  have 
owned  three  stations  in  this  market 
because  that  would  have  given  it  an 
attributable  interest  in  more  than  half  of 
the  four  stations  considered  to  be  in 
Market  3.  Section  73.3555(a)(l)(iv) 
allows  a  party  to  own,  operate,  or 
control  up  to  5  commercial  stations  in 
markets  with  14  or  fewer  stations 
provided  that  "a  party  may  not  own, 
operate,  or  control  more  than  50  percent 
of  the  stations  in  such  market." 
Accordingly,  strict  compliance  with  our 
precedents  in  this  area  led  to  the 
conclusion  that  Seark  had  an 
attributable  interest  in  only  two  of  the 
four  stations  in  this  market, 
notwithstanding  its  attributable  interest 
in  a  third  station  which  coimted  as  a 
station  in  the  market  for  the  purpose  of 
determining  the  total  number  of  stations 
in  the  market.  (We  recognized  that  this 
appeared  to  be  an  anomalous  result  but 
pointed  out  that  it  was  produced  by 
methodology  that  had  been  consistently 
used  since  1992  and  that  subsequent 
events  in  the  market  had  rendered 
harmless  the  impact  of  this  anomaly  in 
that  case.) 

Options 

9.  Several  options  or  approaches 
present  themselves  as  possible  means  of 
addressing  the  definitional  issues  raised 
in  the  preceding  discussion.  With 
respect  to  the  counting  consistency 
issue  exemplified  by  the  Pine  Bluff  case, 
the  most  direct  solution  might  be  simply 
to  alter  our  counting  methodology  and 
count  against  an  applicant's  ownership 
allowance  in  a  given  market  any  station 
that  it  owned  and  that  was  included  in 
determining  how  many  stations  were 
"in  the  market"  for  purposes  of 
assessing  compliance  with  the  local 
radio  ownership  rules.  Under  this 
proposed  approach,  the  applicant  in  the 


Pine  Bluff  case  would  have  been 
charged  with  ownership  of  three 
stations  in  a  fovu'-station  market,  rather 
than  two,  and  the  transaction  would  not 
have  complied  with  the  numerical 
limits  in  our  rules.  This  would  clearly 
and  logically  resolve  the  inconsistency 
in  our  present  approach  and  produce 
more  rational  results.  Moreover,  this 
approach  may  better  reflect  the  statute's 
structure,  and  lend  consistency  and 
predictability  to  the  commercial 
marketplace.  We  invite  comment  on  this 
approach.  Alternatively,  we  could 
exclude  from  the  count  of  the  number 
of  stations  in  a  market,  any  stations 
owned  by  the  applicant,  except  the 
commonly  owned  stations  that  form  the 
market.  We  seek  comment  on  this 
approach. 

10.  Another,  broader  approach  might 
address  both  the  counting  anomaly  and 
the  discontinuity  between  the 
Commission's  and  commercial  rating 
services'  definition  of  radio  markets 
generally.  Under  this  approach,  we 
would  eliminate  our  current  market 
definition  and,  instead,  rely  on 
commercially  determined  market 
definitions.  For  example,  we  could 
adopt  Arbitron  radio  metro  market 
definitions  and  simply  rely  on  these 
commercial  delineations  to  determine 
the  total  number  of  stations  in  any  given 
market  and  how  many  stations  an 
applicant  would  control  in  that  market. 
Arbitron-defined  markets  have  the 
advantage  that  they  attempt  to  reflect 
accurately  the  location  of  a  station's 
listeners  and  the  identity  of  stations  that 
are  actually  perceived  by  advertisers  to 
be  in  a  market.  Additionally,  the 
Department  of  Justice  utilizes  Arbitron 
markets  in  its  competition  analysis  of 
radio  station  mergers.  However,  the  use 
of  Arbitron  markets  has  the  • 
disadvantage  that  many  radio  stations 
are  not  in  an  Arbitron  market.  Out  of 
3100  counties  in  the  United  States, 
slightly  less  than  850  (containing, 
however,  nearly  80  percent  of  the 
nation's  population)  are  in  Arbitron 
markets.  Arbitron  defines  a  geographic 
area  based  on  county  lines.  We 
recognize  that  Arbitron  metros  do  not 
encompass  all  the  counties  that  can 
receive  some  of  the  radio  signals  of  the 
metro  radio  stations.  However,  the  radio 
stations  included  in  the  Arbitron  metro 
do  a  significant  portion  of  their  business 
in  the  counties  that  are  included  in  the 
Arbitron  metro. 

11.  In  our  1992  decision  (on 
reconsideration)  concerning  radio 
markets  we  decided  not  to  utilize 
Arbitron  markets  to  define  radio 
markets.  The  Commission  accepted 
petitioners'  arguments  that  Arbitron 
markets  change  regularly,  the  number  of 


rated  stations  continually  fluctuate  and 
that  Arbitron  tends  to  imdercolmt  the 
number  of  stations  in  a  market  because 
it  has  minimum  reporting  standards  or 
overcount  them  because  it  counts  out- 
of-market  stations  with  reportable 
shares  in  the  market.  See  Memorandum 
Opinion  and  Order  and  Further  Notice 
of  Proposed  Rule  Making  in  MM  Docket 
No.  91-140,  supra  at  6394-95,  57  FR 
42701  (September  16,  1972).  We  do  not 
believe  these  to  be  insurmountable 
problems  and,  for  the  reasons  discussed 
above,  we  believe  the  use  of  Arbitron 
markets  or  equivalent  commercial 
markets  may  result  in  more  accurate 
measures  of  the  number  of  stations  in  a 
market  than  do  our  current 
methodologies. 

12.  We  seek  comment  on  whether  we 
should  use  Arbitron  or  other 
commercially  defined  markets.  How- 
should  we  determine  the  dimensions  of 
a  market  when  the  stations  involved  are 
not  located  in  a  commercially  defined 
market?  If  we  use  Arbitron  or  another 
commercially  defined  market,  what 
should  we  do  when  a  market  changes? 
For  example,  population  growth  might 
result  in  a  county  that  was  in  a  single 
market  to  later  be  split  between  two 
markets.  This  could  cause  the  number  of 
stations  in  the  market  to  drop,  placing 
some  existing  ownership  combinations 
above  the  local  ownership  limits.  One 
approach  to  such  changes  would  be  to 
disregard  them  (effectively 
grandfathering  existing  combinations) 
until  such  time  as  a  relevant  application 
is  filed,  at  which  point  we  would  apply 
the  market  definitions  in  effect  at  the 
time  of  the  application's  filing  or  grant. 
We  seek  comment  on  these  and  on 
alternative  proposals. 

13.  Alternatively,  should  we 
determine  the  number  of  stations  in  a 
market  using  a  different  contour  overlap 
standard?  For  example,  we  could  count 
as  being  in  a  market  only  those  stations 
whose  principal  community  contours 
overlap  or  intersect  the  overlap  area  of 
the  principal  city  contours  of  the 
stations  whose  ownership  is  to  be 
merged.  This  might  prov  ide  a  superior 
gauge  relative  to  the  area  with  which  we 
are  most  concerned  in  merger  situations 
with  respect  to  both  competition  and 
diversity.  However,  this  standard  might 
be  too  restrictive  and  thus 
inappropriately  thwart  the  relaxation  of 
the  ownership  rules  that  the  1996  Act 
contemplated.  Is  there  some  other 
overlap  standard  that  might  more 
accurately  provide  a  count  of  the 
number  of  stations  in  a  market?  Perhaps 
counting  only  those  stations  that 
overlap  a  certain  percentage  of  the 
contour  of  one  or  more  of  the  mutually 
overlapping  stations  would  provide 
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accurate  results.  What  percentage  would 
be  appropriate?  Another  option  would 
be  .simplv  to  count  only  those  stations 
that  are  actually  heard  in  a  market. 
What  methodology  should  we  use  in  the 
event  we  adopt  this  option?  We  invite 
comment  on  all  of  these  alternatives. 

Procedural  Matters 

14.  We  do  not  propose  that  any  rules 
and  policies  we  adopt  herein  should  be 
applied  retroactively  to  existing 
ownership  combinations.  Those 
ownership  arrangements  were  granted 
as  being  in  the  public  interest  and  in 
accordance  with  applicable  Commission 
rules  and  policies.  There  is  no  reason  to 
disturb  these  ownership  combinations. 

15.  Merger  applications  now  pending 
or  filed  after  the  adoption  of  this  NTRM 
but  before  our  final  decision  in  this 
proceeding  present  another  case.  As  a 
general  matter,  we  will  continue  to 
process  applications  under  the  existing 
standards,  unless  and  until  they  are 
changed  in  this  proceeding.  In  cases 
raising  concerns  about  how  we  count 
the  number  of  stations  a  party  owns  in 

a  market,  however,  we  will  defer 
decision  pending  resolution  of  that 
issue  in  this  proceeding.  As  we 
concluded  in  the  1998  Biennial  Review- 
Report,  the  "shifting  market  definition" 
in  our  counting  methtidology  "appears 
illogical  and  contrary  to  Congress' 
intent."  Given  this  conclusion,  it  would 
be  inappropriate  to  continue  to  applv 
this  standard  to  pending  and  newly 
filed  applications.  We  believe  that  the 
harm  caused  by  application  of  this 
standard  outweighs  anv  harm  caused  by 
the  deferment  of  decision  on  these 
applications.  We  intend  to  act 
expeditiously  in  this  proceeding  to 
ensure  that  any  such  deferments  are  few 
in  number  and  short  in  duration. 

Administrative  Matters 

16.  Comint^nts  and  Reply  Comments. 
Pursuant  to  47  CFR  1  415.  1.419. 
interested  parties  may  file  comments  on 
before  lanuary  26.  2001.  and  reply 
comments  on  or  before  February  12, 
2001.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filmg  of 
Documents  in  Rulemaking  P roc ee dungs, 
63  FR  24121  (1998). 

17.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://^^■\^^\■.fcc.gov/e^file/ 
pcfs.htmh  Generally,  onlv  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 


number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Ser\'ice  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  furm  <your  e-mail 
address.  "  A  sample  form  and  directions 
will  be  sent  in  reply.  Parties  who  choose 
to  file  by  paper  must  file  an  original  and 
four  copies  of  each  filing.  If  more  than 
one  docket  or  rulemaking  number 
appear  in  the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretarv,  Federal  C>)mmunications 
Commission.  445  Twelfth  Street,  SW., 
TW-A;i25,  Washincton.  DC  20554. 

18.  Parties  who  cnoose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to:  Wanda  Hardv. 
445  Twelfth  Street.  SW.,  Room,  2-C207, 
Washington,  DC:  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  MS  Word  97  for  Windows 
or  compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only  " 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  docket 
number  in  this  case.  MM  Docket  No, 
00-244,  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  t?lectronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  onlv  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copv  contractor, 
lnternatit)nal  Transcription  Service. 
Inc..  445  Twelfth  Street.  .SW..  CY-B402, 
Washington,  DC  20554. 

19.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
F(X^  Reference  Center.  Federal 
Communications  Commission.  445 
Twelfth  Street.  SW..  CV-A257. 
Washington.  DC  20554  Persons  with 
disabilities  who  need  assistance  in  the 
FCC  Reference  Center  mav  contact  Bill 
Cline  at  (202)  418-0270,  {'202)  418-2555 
TTY.  or  bclint'&fcc.gov  Comments  and 
reply  comments  also  will  be  available 
electronicallv  at  the  Commission's 


Disabilities  Issues  Task  Force  web  site: 
http://www.fcc.gov/dtf.  Comments  and 
reply  comments  are  available 
electronically  in  ASCII  text,  Word  97. 
and  Adobe  Acrobat. 

20.  This  document  is  available  in 
alternative  formats  (computer  diskette, 
large  print,  audio  cassette,  and  Braille). 
Persons  who  need  documents  in  such 
formats  may  contact  Martha  Contee  at 
(202)  4810^0260.  TTY  (202)  418-2555. 
or  mcontee@fcc.gov. 

21.  Ex  Parte  Rules.  This  is  a  permit- 
but-disclose  notice  and  comment 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  Rules.  See 
generallv  47  CFR  1.1202,  1.1203,  and 
1.1206(a). 

22.  Initial  Regulatory  Flexibility' 
Analysis.  As  required  by  Section  603  of 
the  Regulatory  Flexibility  Act,  the 
Commission  has  prepared  the  following 
IRFA  of  the  possible  significant 
economic  impact  on  small  entities  of  the 
proposals  contained  in  this  NPRM. 
VVritten  public  comments  are  requested 
on  the  IRFA.  In  order  to  fulfdl  the 
mandate  of  the  Contract  with  America 
Advancement  Act  of  1996  regarding  the 
Final  Regulatory  Flexibility  Analysis, 
we  ask  a  number  of  questions  in  our 
IRFA  regarding  the  prevalence  of  small 
businesses  in  the  radio  broadcasting 
industry.  Comments  on  the  IRFA  must 
be  filed  in  accordance  with  the  same 
filing  deadlines  as  comments  on  the 
NPRM.  but  they  must  have  a  distinct 
heading  designating  them  as  responses 
to  the  IRFA. 

23.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  NPRM. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  provided  above 
in  paragraph  16.  The  Commission  will 
send  a  copy  of  the  NPRM,  including  this 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration 
(SBA).  See  5  U.S.C.  603(a).  In  addition, 
the  NPRM  and  the  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 

A  \eed  tor.  and  Objectives  of.  the 
Proposed  Rules 

24.  Section  202(h)  of  the 
Telecommunications  Act  of  1996  (1996 
Act)  requires  the  Commission  to  review 
all  of  its  broadcast  ownership  rules 
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every  two  years  commencing  in  1998, 
and  to  determine  whether  any  of  these 
rules  are  necessary  in  the  public  interest 
as  the  result  of  competition.  The  1996 
Act  also  requires  the  Corrunission  to 
repeal  or  modify  any  regulation  it 
determines  to  be  no  longer  in  the  public 
interest.  The  Commission  adopted  a 
Notice  of  Inquiry  (63  FR  15353,  March 
31,  1998)  in  1998  in  compliance  with 
this  requirement.  The  Commission 
believes  that  its  present  method  of 
determining  the  dimensions  of  radio 
markets  and/or  of  counting  the  stations 
available  in  those  markets  may  be 
having  results  that  do  not  reflect  the 
structure  of  the  Telecommunications 
Act  with  regard  to  Local  radio  station 
ownership  and  are  not  in  the  public 
interest.  Present  methodology  may 
result  in  radio  markets  whose 
dimensions  do  not  reflect  actual 
listening  patterns  or  availability, 
artificially  enhance  the  number  of 
stations  in  those  markets  or  artificially 
fragment  what  may  be  single  individual 
markets  into  several  independent 
smaller  markets,  thereby  allowing  a 
single  owner  to  own  a  number  of 
stations  in  a  market  in  excess  of  what 
Congress  intended.  Our  methodology 
sometimes  leads  to  results  that  are 
completely  at  odds  with  commercial 
market  definitions  and  economic  reality, 
and  thus  does  not  advance  the  statutes 
structure  which  allows  levels  of 
ownership  that  increase 
commensurately  with  the  size  of  the 
market.  Additionally,  the  Commission 
determined  in  its  bieimial  review 
proceeding  (MM  Docket  No,  98-35)  that 
it  appears  that  the  way  in  which  it 
determines  the  number  of  radio  stations 
that  a  party  owns  in  a  market  may  have 
lead  to  unintended  results.  This  NPRM 
is  designed  to  solicit  comment  on 
proposals  to  assure  that  our  definitions 
and  methodologies  more  closely  reflect 
commercial  realities  and  the  intent  of 
Congress.  Because  Section  202(h)  of  the 
1996  Act  directs  the  Commission  to 
repeal  or  modify  any  broadcast 
ownership  regulation  it  finds  no  longer 
in  the  public  interest  the  Commission 
has  adopted  this  NPRM  to  solicit 
comment  on  the  modification  of  the 
subject  policies  and  rules. 

B.  Legal  Basis 

25.  This  NPRM  is  adopted  pursuant  to 
sections  1.  2(a).  4(i).  303,  307,  309,  310. 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151.  152(a).  154(i), 
303.  307.  309,  310,  and  Section  202(h) 
of  the  Telecommunications  Act  of  1996. 


C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

26.  The  RFA  directs  agencies  to 
provide  a  description  of,  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
defines  the  term  "small  entity"'  as 
having  the  same  meaning  as  the  terms 
"small  business."  '"small  organizati6n," 
and  "small  governmental  jurisdiction," 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  any  additional  criteria 
established  bv  the  SBA. 

27.  The  SBA  defines  a  radio 
broadcasting  station  that  has  S5  million 
or  less  in  annual  receipts  as  a  small 
business.  A  radio  broadcasting  station  is 
an  establishment  primarily  engaged  in 
broadcasting  aural  programs  by  radio  to 
the  public.  Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  radio  stations.  The  1992  Census 
indicates  that  96  percent  of  radio  station 
establishments  produced  less  than  S5 
million  in  revenue  in  1992.  Official 
Commission  records  indicate  that 
11,334  individual  radio  stations  were 
operating  in  1992.  As  of  September  30, 
2000,  Commission  records  indicate  that 
12,717  radio  stations  (both  commercial 
and  noncommercial)  were  operating  of 
which  2.140  were  noncommercial 
educational  FM  radio  stations.  (Our 
multiple  ownership  rules,  however,  do 
not  apply  to  noncommercial  educational 
radio  stations.)  Applying  the  1992 
percentage  of  station  establishments 
producing  less  than  S5  million  in 
revenue  {i.e.,  96  percent)  to  the  number 
of  commercial  radio  stations  in 
operation,  (i.e.,  10.577)  indicates  that 
10.154  of  these  radio  stations  would  be 
considered  "small  businesses"  or  "small 
organizations," 

D.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

28.  There  currently  are  no 
recordkeeping  or  other  compliance 
requirements  associated  with  the  subject 
rule  and  policies.  The  NPRM  proposes 
no  new  recordkeeping  or  other 
compliance  requirements. 

E.  Steps  Taken  To  Minimize  Significant 
Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

29.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 


it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities:  (3)  the 
use  of  performance,  rather  than  design, 
standards:  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

30.  In  fashioning  its  Report  in  the 
Commission's  Biennial  Review 
Proceeding  (MM  Docket  No.  98-35)  the 
Commission  considered  a  number  of 
alternatives  to  the  subject  counting 
methodology  policy.  These  alternatives 
were:  (1)  Retention  of  the  existing  radio 
market  definition  policy;  (2) 
modification  of  the  existing  radio 
market  definition  policy:  (3)  retention  of 
the  existing  rule  (47  CFR 
73.3555(a)(3)(ii))  concerning  counting 
the  number  of  stations  in  the  radio 
market;  (4)  modification  of  the  existing 
rule  concerning  counting  the  number  of 
stations  in  the  radio  market:  (5) 
retention  of  the  existing  policy  for 
counting  the  number  of  stations  a  party 
owns  in  a  radio  market:  and  (6) 
modification  of  the  existing  policy  for 
counting  the  number  of  stations  a  party 
owns  in  a  radio  market.  The  Biennial 
Review  Report  tentatively  concluded 
that  the  existing  policy  for  determining 
radio  markets  and  counting 
methodology  rule  and  policy  should  be 
modified.  An  alternative  considered  in 
this  item  is  to  maintain  the  status  quo. 
However,  the  NPRM  does  propose  to 
modify  the  current  method  of  defining 
radio  markets  and  to  modif\'  our  station- 
counting  methodologies.  Alternatives 
(2).  (4).  and  (6)  may  have  a  beneficial 
effect  on  small  entities.  A  more  accurate 
and  predictable  definition  of  radio 
markets,  and  improved  counting 
methodologies  may  more  precisely 
determine  the  size  of  markets  and  the 
number  of  stations  in  them  and  allow 
the  Commission  to  achieve  the  results 
intended  by  Congress  in  passing  the 
1996  Act.  This  could  result  in  some 
small  radio  stations  facing  competition 
from  commonly  owned  local  station 
groups  that  are  more  of  the  size 
Congress  intended  than  is  the  case 
under  current  Commission  rules  and 
policies.  Any  significant  alternatives 
presented  in  the  comments  received  in 
response  to  the  instant  NPRM  will 
certainlv  be  considered. 
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F.  Federal  Rules  That  Stay  Duplicate. 
CXvrhip,  or  Conflict  [Vith  the  Proposed 
Rules 

31.  None 

32.  Authontv  This  NPRM  is  issued 
pursuant  to  authority  contained  in 
sections  4(i).  303,  and  307  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C  154(i).  303.  and 
307.  and  Section  202(h)  of  the 
Telecommunications  Act  of  1996. 

Ordering  Clauses 

33  Pursuant  to  the  authority 
contained  in  sections  1.  2(a).  4(i),  303, 
307.  309.  and  310  of  the 
C'ommunications  Act  of  1934.  as 
amended.  47  U.S.C.  151.  152(a).  154(i), 
303.  307.  309.  and  310.  and  Section 
_'02(h)  of  the  Telecommunications  Act 
of  1996.  this  NPRM  is  adopted.        **" 

34.  The  C'nmmissions  Consumer 
Information  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  NPR.M,  including  the  Initial 
Regulatory  Fle.xibility  Analysis,  to  the 
Chjpf  Counsel  for  .advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 
Shirley  Suggs, 

Chiti.  Publications  Group. 

!FR  Dor.  00-33209  Filed  12-27-00;  8:45  am] 

8ILUNG  CODE  571 2-01 -U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  00-2884:  MM  Docket  No.  99-352:  RM- 
9786] 

Radio  Broadcasting  Services;  Gaviota, 
CA 

AGENCY:  Federal  f'ommunications 

Commiss^n 

ACTION:  Proposed  rule;  denial. 


SUMMARY:  This  document  denies  a 
petition  filed  by  on  behalf  of  Brian 
Costello  (RM-9786).  proposing  the 
allotment  of  FM  Channel  266A  to 
C.aviota.  California,  as  that  locality's 
first  local  aural  transmission  service. 
See  64  FR  73461.  December  30.  1999. 
The  proposal  is  denied  based  upon  the 
petitioner's  lailurH  to  demonstrate  that 
Gaviota  constitutes  a  bona  fide 
community,  as  that  term  is  defined  for 
purposes  of  Section  307(b)  of  the 
Communications  Act,  for  allotment 
ob|ectives. 

ADDRESSES:  Federal  Communications 
Commission  Washington.  D("  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsi.s  iif  the  Commission's  Report 
and  Order.  MM  Dot:ket  No.  99-352, 
adopted  December  13,  2000,  and 
released  December  22,  2000.  The  full 
te.xt  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCCs  Reference  Information  C'enter 
(Room  CY-A257).  445  Twelfth  Street, 
SVV..  Washington.  DC. 

The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
Internationa!  Transcription  Service, 
Inc.,  1231  20th  Street.  NW.. 
Washington.  DC  20036,  (202)  857-3800. 

Federal  Communi(  ations  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau 

IFR  Dor.  00-J321.3  Filed  12-27-00;  8:45  am] 

BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Designation  of 
the  Gunnison  Sage  Grouse  as  a 
Candidate  Species 

AGENCY:  Fish  and  Wildlife  Service, 

Interior 

ACTION:  Notice  of  designation  of  a 

candidate  species. 


SUMMARY:  In  this  document,  we  present 
information  on  the  recent  addition  of 
the  tkiiinison  sag»?  grouse  (Centrocercus 
ininiimis)  found  in  Colorado  and  Utah 
to  the  list  of  candidates  for  listing  under 
the  Endangered  Species  Act  of  1973.  as 
amended,  Identification  of  candidate 
taxa  can  assist  environmental  planning 
efforts  bv  providing  advance  notice  of 
potential  listings,  allowing  resource 
managers  to  alleviate  threats  and. 
thereby,  possiblv  remove  the  need  to  list 
taxa  as  endangered  or  threatened.  Even 
if  we  subsequently  list  this  candidate 
species,  the  early  notice  provided  here 
could  result  in  fewer  restrictions  on 
activities  bv  prompting  candidate 
conser\ation  measures  to  alleviate 
threats  to  this  species. 

We  also  announce  the  availability  of 
the  candidate  and  listing  priority 
assignment  form  for  this  candidate 
species.  This  document  describes  the 
status  and  threats  that  we  evaluated  to 
determine  that  Gunnison  sage  grouse 
warrants  consideration  for  listing,  and 
to  assign  a  listing  priorit\  to  this 
species. 


We  request  additional  status 
information  that  may  be  available  for 
the  Gunnison  sage  grouse.  We  will 
consider  this  information  in  evaluating, 
monitoring,  and  developing 
conservation  strategies  for  this  species. 
DATES:  We  will  accept  comments  on  this 
document  at  any  time. 
ADDRESSES:  Submit  written  comments 
and  data  regarding  the  Gunnison  sage 
grouse  to  the  U.S.  Fish  and  Wildlife 
Ser\ice.  Western  Colorado  Field  Office. 
764  Horizon  Drive.  South  Annex  A. 
Grand  Junction,  Colorado  81506-3946. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Ireland,  at  the  above  address,  e- 
mail  <terr\'_ireland@f\vs.gov'>.  or 
telephone  (970)  243-2778. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Endangered  Species  Act  of  1973. 
as  amended  (Act)  (16  U.S.C.  1531  et 
seq.).  requires  that  we  list  taxa  of 
wildlife  and  plants  that  are  endangered 
or  threatened,  based  on  the  best 
available  scientific  and  commercial 
information.  As  part  of  this  program,  we 
also  identify  taxa  that  we  regard  as 
candidates  for  listing.  Candidate  taxa 
are  those  taxa  for  which  we  have  on  file 
sufficient  information  to  support 
issuance  of  a  proposed  rule  to  list  under 
the  w-\ct.  In  addition  to  our  annual 
review  of  all  candidate  taxa  (64  FR 
57534:  October  25,  1999),  we  have  an 
on-going  review  process,  particularly  to 
update  taxa  whose  status  may  have 
changed  markedly. 

Section  3  of  the  Act  generally  defines 
an  endangered  species  as  any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  and  a  threatened  species  as 
any  species  which  is  likely  to  become 
an  endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1)  of  the  Act. 

(A)  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  the  species'  habitat  or 
range: 

(B)  Overutilization  of  the  species  for 
commercial,  recreational,  scientific,  or 
educational  purposes; 

(C)  Disease  or  predation  affecting  the 
species; 

(D)  The  inadequacy  of  existing 
regulatory  mechanisms  to  protect  the 
species;  and 

(E)  Other  natural  or  manmade  factors 
affecting  the  species'  continued 
existence. 

We  are  required  to  make  the  listing 
determination  "solelv  on  the  basis  of  the 
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best  scientific  and  commercial  data 
available"  and  "taking  into  account 
those  efforts,  if  any,  being  made  by  any 
State  or  foreign  nation,  or  any  political 
subdivision  of  a  State  or  foreign  nation, 
to  protect  such  species,  whether  by 
predator  control,  protection  of  habitat 
and  food  supply,  or  other  conservation 
practices,  within  any  area  under  its 
jurisdiction,  or  on  the  high  seas." 
Sections  4(a)(1)  and  4(b)(1)(A)  and  our 
regulations  at  50  CFR  424.11(f)  require 
us  to  consider  any  State  or  local  laws, 
regulations,  ordinances,  programs,  or 
other  specific  conservation  measures 
that  either  positively  or  negatively  affect 
a  species'  status  (i.e..  efforts  that  create, 
exacerbate,  reduce,  or  remove  threats 
identified  through  the  section  4(a)(1) 
analysis). 

We  maintain  the  list  of  candidate  . 
species  for  a  variety  of  reasons, 
including — to  provide  advance 
know-ledge  of  potential  listings  that 
could  affect  decisions  of  environmental 
planners  and  developers;  to  solicit  input 
from  interested  parties  to  identify  those 
candidate  taxa  that  may  not  require 
protection  under  the  Act  or  additional 
taxa  that  may  require  the  Act's 
protections;  and  to  solicit  information 
needed  to  prioritize  Ihe  order  in  which 
we  will  propose  taxa  for  listing.  We 
encourage  consideration  of  candidate 
taxa  in  environmental  planning,  such  as 
in  environmental  impact  analysis  under 
the  National  Envirorunental  Policy  Act 
of  1969  (implemented  at  40  CFR  parts 
1500-1508)  and  in  local  and  Statewide 
land  use  planning. 

According  to  our  1983  Listing  Prioritv 
System  (48  FR  43098;  September  21 , 
1983),  all  species  that  are  candidates  for 
listing  are  assigned  a  listing  priority 
number.  This  system  ranks  species 
according  to — (1)  the  magnitude  of 
threats  they  face,  (2)  the  immediacy  of 
these  threats,  and  (3)  the  taxonomic 
distinctiveness  of  the  entity  that  may  be 
listed.  Listing  priority  numbers  range 
from  1  (highest  priority)  to  12  (lowest 
priority).  We  will  complete  proposals  to 
list  candidate  species,  based  on  their 
listing  priority,  to  the  extent  that  our 
resources  for  listing  activities  and  our 
workload  for  other  listing  activities  will 
allow. 

This  document  provides  specific 
explanation  for  the  classification  of 
Gunnison  sage  grouse  as  a  candidate.  It 
is  important  to  note  that  candidate 
assessment  is  an  ongoing  function  and 
changes  in  status  should  be  expected.  If 
we  remove  taxa  from  the  candidate  list, 
they  may  be  restored  to  candidate  status 
if  additional  information  supporting 
such  a  change  becomes  available  to  us. 
We  issue  requests  for  such  information 
in  a  Candidate  Notice  of  Review 


published  in  the  Federal  Register  everv 
year. 

Findings 

In  1977.  Dr.  Clait  Braun.  formerly 
with  the  Colorado  Division  of  Wildlife, 
noticed  that  sage  grouse  [Centrocercus 
sp.)  wings  collected  in  the  Gunnison 
Basin  of  southwestern  Colorado  were 
smaller  than  sage  grouse  wings  collected 
in  northern  Colorado.  Over  the  2 
decades  since  then.  Dr.  Braun  and 
others  have  been  studying  the 
morphological  (Hupp  and  Braun  1991). 
behavioral  (Young  et  al.  1994,  Braun 
and  Young  1995)  and  genetic 
differences  (Quinn  et  al.  1997.  Kahn  et 
al.  1999.  Oyler-McCance  1999)  between 
the  sage  grouse.  The  differences  are 
great  enough  that  the  American 
Ornithologists'  Union  has  determined 
that  the  sage  grouse  in  southwestern 
Colorado  are  a  distinct  species,  the 
Gunnison  sage  grouse  (C.  minimus).  The 
American  Ornithologists'  Union 
included  a  footnote  about  the  Gunnison 
sage  grouse  potentially  becoming  a 
distinct  species  in  their  latest  list  of  bird 
species.  The  July  2000  issue  of  Auk  is 
planned  to  contain  the  American 
Ornithologists'  Union's  next  list  of  bird 
species  that  will  formally  include  the 
Gunnison  sage  grouse  as  a  distinct 
species  (Dr.  Richard  Banks,  National 
Museum  of  Natural  History-,  pers. 
comm.  2000). 

Through  museum  specimens  or 
wTitten  accounts,  Braun  (1995) 
determined  that  the  Gunnison  sage 
grouse's  historic  range  occurred  in 
southwestern  Colorado,  southwestern 
Kansas,  northwestern  Oklahoma, 
northern  New  Mexico,  northeastern 
Arizona,  and  southeastern  Utah.  There 
are  currently  believed  to  be  seven 
population  areas  in  Colorado  and  one 
population  in  Utah.  The  Gunnison 
Basin  breeding  population  is  the  largest 
with  up  to  3,000  birds.  The  other  6 
populations  in  Colorado  only  have  b  to 
300  breeding  birds,  and  the  Monticello. 
Utah,  population  also  is  onlv  around 
120  birds  for  a  total  breeding  population 
around  4.000.  Long-term  trends  since  at 
least  the  1970s  have  shown  steady 
declines  in  the  number  of  males/lek. 
and  one  area,  Sims  Mesa,  mav  have 
recently  been  extirpated.  The  overall 
population  numbers  have  increased  the 
last  2  to  3  years  in  the  Gunnison  Basin; 
however,  this  may  be  attributed  to 
increased  sur\'ey  efforts.  The  number  of 
males/lek  in  the  Crawford  Area 
population  has  increased  since  1993. 
though  the  overall  population  estimate 
is  no  greater  than  about  320.  Other 
populations  appear  to  be  stable  in  the 
last  3  to  4  vears  but  remain  small. 


The  Gunnison  sage  grouse  uses  a 
variety  of  habitats  throughout  the  year 
but  the  primary  component  necessar\-  is 
species  oS  Artemisia  ^pp.  (sagebrush) 
(Braun  1995).  The  most  important 
sagebrushes  are  subspecies  of  A 
tridentata  (big  sagebrush).  Sagebrush  is 
used  for  hiding  and  thermal  cover  as 
well  as  a  major  source  of  food  in  the 
winter  (Hupp  and  Braun  1989).  From 
mid-March  to  early  |une  males  will 
display  on  leks  (strutting  grounds)  that 
are  open  areas  with  good  visibility  (for 
predator  detection)  and  acoustics  (for 
transmission  of  male  display  sounds). 
After  mating,  females  will  select  nest 
sites,  typically  in  relativeh  tall  and 
dense  stands  of  sagebrush  from  200 
yards  (183  meters)  to  5  miles  (8 
kilometers)  away  from  the  leks.  Nest 
sites  selected  have  residual  grass  and 
forbs  that  provide  additional  hiding 
cover.  Hens  with  chicks  remain  in 
sagebrush  uplands  if  hiding  cover  is 
adequate  and  if  food  consisting  of 
succulent  forbs  and  insects  are 
available.  As  chicks  mature  and 
vegetation  in  the  uplands  desiccates, 
hens  will  move  their  broods  to  wet 
meadow  areas  that  retain  succulent 
forbs  and  insects  through  the  summer 
(Klebenow  1969,  Wallestad  1971). 
Preferred  wet  meadow  areas  also 
contain  tall  grasses  for  hiding  and  at 
least  165-yard  (150-meter)  wide 
sagebrush  stands  (Dunn  and  Braun 
1986)  along  the  periphery  for  hiding  and 
foraging  areas.  From  mid-September 
into  November  all  sage  grouse  will  use 
upland  areas  with  20  percent  or  greater 
sagebrush  cover  and  some  green  forbs. 
As  winter  progresses  and  snow  cover  is 
extensive  (greater  than  80  percent)  and 
deep  (greater  than  12  inches  (30 
centimeters)],  sage  grouse  forage  in  tall 
sagebrush  (greater  than  16  inches  (41 
centimeters))  in  valleys  and  lower  fiat 
areas  (Hupp  and  Braun  1989)  and  roost 
in  shorter  sagebrush  along  ridge  tops 
Roosting  and  foraging  is  typicallv 
restricted  to  south  or  west  facing  slopes 
where  snow  is  often  shallower  and  less 
extensive  (Hupp  and  Braun  1989)  Small 
foraging  areas  that  have  30-40  percent 
big  sagebrush  canopy  co\er  also  are 
important. 

Potential  threats  include  reduction  in 
habitat  by  direct  habitat  loss, 
fragmentation,  and  degradation  frcmi 
building  development,  road  and  utilitv 
corridors,  fences,  energy  development, 
conversion  of  native  habitat  to  hav  or 
other  crop  fields,  alteration  or 
destruction  of  wetland  and  riparian 
areas,  inappropriate  livestock 
management,  competition  for  winter 
range  by  big  game,  and  creation  of  large 
reservoirs. 
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Other  factors  affecting  the  Gunnison 
sage  grouse  include  fire  suppressiim 
allowing  encroachment  of  its  habitat  bv 
Pinus  edulis  (pinvon)  and  luniperus 
spp  (luniperl  invasion,  fire  suppres>ion 
resulting  in  decadent  stands  of  the 
sagebrush  community,  overgrazing  by 
elk  (Onus  elaphus]  and  deer 
{Odocoilewi  hf-mtorius).  drought. 
disturbance  or  death  by  off-highvvay- 
vehicles.  disturbance  by  construction 
projects,  harassment  from  people  and 
pets,  continuous  noise  that  impairs 
acoustical  quality  of  leks.  genetic 
depression,  herbicides,  pesticides, 
pollution,  and  competition  for  habitat 
from  other  species. 

Despite  development  of  the 
Conservation  Plan^  and  numerous 
actions  implemented  under  those  Plans 
to  date,  all  of  the  threats  to  the 
Gunnison  sage  grouse,  under  the  five 
listing  factors,  should  be  considered 
non-imminent  threat  with  a  high 
magnitude  of  occurring,  or  have 
potential  to  occur  In  addition,  the 
r»'du(tion  of  about  75  percent  uf  the 
range  and  uncertain  continued  existence 
of  the  small,  disjunct,  populations 
outside  of  the  Gunnison  Basin 
populatiim.  leads  u.s  to  believe  that 
listing  the  Gunnistm  sage  grouse  as 
threatened  is  warranted.  Therefore,  we 
have  assigned  the  Gunnison  sage  grouse 
d  listing  d  prioritv  of  five  under  our 
Listing  Priority  System. 

Request  for  Information 

We  request  vou  submit  anv  further 
information  on  the  Gunnisim  sage 
grouse  as  soon  as  possible  or  whenever 
it  bee  omes  a\'ailahle  We  are  seeking  the 
following  tvpes  of  informatum- 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Gunnison 
sage  grouse; 

(2)  Reasons  why  any  habitat  of  this 
species  should  or  should  not  be 
determined  to  be  critical  habitat 
pursuant  to  section  4  of  the  Act: 


[A]  Additumal  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and, 

(4)  Current  or  planned  activities  in  the 
>ubject  area  and  their  possible  impacts 
on  this  spec  ies 

Inforination  regarding  the  range. 
status,  habitat  needs,  and  listing  prioritv 
assignment  for  the  Gunnison  sage 
grouse  is  available  for  review  by 
c;ontacting  the  .Service  as  specified  in 
the  ADDRESSES  sec  tion 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Iiidi\  idual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  ret:ord.  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
c  ertain  c  in  umstanc  tvs.  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  bv 
law.  If  vou  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  recjuest  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  org.uiizations  or 
bu.sinesses.  and  from  inciividuals 
identifving  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  a\ailable 
for  public  inspection  in  their  entirety. 
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Author 

The  author  of  this  notice  is  Terry- 
Ireland  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended.  16  U.S.C,  1531  et  seq. 

Dated:  December  19.  2U00 
lohn  A.  Blankens)iip, 

Deputy  Rfi>ional  Diri'ctor.  I  '.S  Fish  and 
W'ildlilf  Sfn'ire 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

December  22,  2000. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  is  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  Agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Cooperative  State  Research,  Education, 
and  Extension  Service 

Title:  Grant  Application  Forms  for 
Higher  Education  Programs. 

OMB  Control  Number:  0524-0030. 

Summary  of  Collection:  The 
Cooperative  State  Research.  Education, 
and  Extension  Service  (CSREES), 
Science  and  Education  Resources 
Development  (SERD)  division,  though 
its  Higher  Education  Program  (HEP) 
office,  administers  several  competitive 
peer-reviewed  research  and  teaching 
programs  under  which  grants  of  a  high- 
priority  nature  are  awarded.  These 
programs  are  authorized  pursuant  to  the 
authorities  contained  in  the  National 
Agricultural  Research.  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  (7  U.S.C.  3101),  section  1417 
(b)(1)  for  the  Challenge  Grants  Program 
(7  U,S.C.  3152),  section  1417(b)(4)  for 
the  1890  Institution  Capacity  Building 
Grants  Program  (7  U,S.C.  3152),  section 
1455  for  the  Hispanic-Serving 
Institutions  Education  Grants  Program 
(7  U.S.C.  301  et  seq.)  for  the  Tribal 
Colleges  Education  Equity  Grants 
Program.  Before  grants  can  be  awarded, 
certain  information  is  required  from 
applicant  as  part  of  the  overall  package. 
CSREES  will  collect  the  information 
using  several  forms. 

Need  and  Use  of  the  Information: 
CSREES  will  collect  information  to 
evaluate  proposals.  The  information 
collected  will  reduce  the  potential  for 
errors  or  omissions  of  important  data 
essential  in  the  proposal  review  and 
award  process. 

Description  of  Respondents:  Not-for- 
profit  institutions;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  450. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  5.376. 

Cooperative  State  Research.  Education, 
and  Extension  Service 

Title:  Application  Kit  for  Research 
and  Extension  Programs. 

OMB  Control  Number:  0524-NEVV. 

Summary  of  Collection:  The  United 
States  Department  of  Agriculture 
(USDA).  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)  administers  se\'eral 
competitive,  peer-reviewed  research  and 
extension  programs,  under  which 


awards  of  a  high-priority  nature  are 
made.  These  programs  are  authorized 
pursuant  to  the  authorities  contained  in 
the  National  Agricultural  Research. 
Extension,  and  Teaching  Policv  Act  of 
1977.  as  amended  (7  U.S.C.  3101).  the 
Smith-Lever  Act.  and  a  variety  of  other 
legislative  authorities.  Before  grants  can 
be  awarded,  certain  information  is 
required  from  applicants  as  part  of  an 
overall  package.  Because  the  proposals 
submitted  are  competitive  in  nature  and 
necessitate  review  by  peer  panelists,  it 
is  particularly  important  that  applicants 
provide  the  information  in  a 
standardized  fashion  to  ensure  equitable 
treatment  for  all.  CSREES  will  collect 
information  using  forms  CSREES  2002. 
2003,  2004, 2005. 2006. 2007. and  2008. 

Need  and  Use  of  the  Information 
CSREES  will  collect  the  following 
information:  Program  Summary  and 
Narrative.  Credentials,  Budget, 
Identification  of  Conflicts  of  Interest, 
and  Collect  of  Environmental  Impact 
Information.  The  information  will 
reduce  the  potential  for  errors  or 
omissions  of  important  data  essential  in 
the  proposal  review  and  award  process. 
The  information  will  be  used  to  respond 
to  inquiries  from  Congress,  other 
governmental  agencies,  and  the  grantee 
community. 

Description  of  Respoi.  ,   ,'7fs;  Not-for- 
profit  institutions:  Busii    .  s  or  other  foi  - 
profit:  Individuals  or  household: 
Federal  Government:  State.  Local  or 
Tribal  Government. 

Number  of  Respondents:  8,900. 

Frequency  of  Responses:  Reporting: 
Annuallv. 

Total  Burden  Hours:  144.700. 

Rural  Housing  Service 

Title:  7  CFR  1927-B.  -Real  Estate 
Title  Clearance  and  Loan  Closing". 

OMB  Control  Number:  0575-0147. 

Summon-  of  Collection:  Rural 
Development  and  the  Farm  Service 
Agency  are  the  credit  agencies  for  the 
Department  of  Agriculture.  Thev  offer  a 
supervised  credit  program  to  build 
family  farms,  modest  housing,  sanitarv 
water  and  sewer  systems,  essential 
community  facilities,  businesses  and 
industries  in  rural  areas.  Section  501  of 
Title  V  of  the  Housing  Act  of  1949.  as 
amended,  authorizes  the  Secretar\  of 
Agriculture  to  extend  financial 
assistance  to  construct,  improve,  alter, 
repair,  replace  or  rehabilitate  dwellings, 
farm  buildings  and  or  related  facilities 
to  provide  decent,  safe,  and  sanitary 
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living  conditions  and  adequate  farm 
buildings  and  other  structures  in  rural 
areas.  Title  clearance  is  required  to 
assure  the  agency(s)  that  the  loan  is 
legally  secured  and  has  the  required  lien 
priority. 

\eed  and  Use  of  the  Information: 
Forms  and/or  guidelines  are  provided  to 
assist  in  the  collection  and  submission 
of  information.  The  agency  personnel 
use  the  required  information  to  verifv 
that  the  required  lien  position  has  been 
obtained.  The  information  is  collected  at 
the  field  office  responsible  for 
processing  a  loan  application  through 
loan  closing  and  is  also  used  to  insure 
the  program  is  administered  in  a 
manner  consistent  with  legislative  and 
administrative  requirements.  If  the 
information  were  not  collected,  the 
agency  would  be  unable  to  determine  if 
the  loan  is  adequately  and  legallv 
secured. 

Dfscription  nf  Respondents 
Individuals  or  households;  Business  or 
other  for-profit:  Not-for-profit 
institutions:  Farms. 

S'limber  of  Respondents:  32.000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  41.296. 

Food  and  Nutrition  Service 

Title:  Evaluation  of  the  School 
Breakfast  Pilot  Project. 

OMB  Control  S'umber:  0584-NEW. 

Summon-  of  Colieition:  Section 
109(b)  of  the  William  F.  Goodling  Cihiki 
Nutrition  Act  of  1998  (Pub.  L.  105-338) 
amended  Section  18  of  the  Richard  B. 
Russell  National  School  Lunch  Act  (42 
U  S.C.  1769)  to  authorize  a  pilot  studv 
that  provides  free  school  breakfast  to  all 
students  regardless  of  family  income  in 
up  to  six  school  districts.  The 
evaluation  will  rigorously  assess  the 
impact  of  this  universal-free  school 
breakfast  program  on  program 
partic:ipation  and  a  board  range  of 
student  outcomes,  including  academic 
achievement,  school  attendance  and 
tardiness,  classroom  behavior  and 
attentiveness.  and  dietary  status. 

.Veed  and  Use  ol  the  Information  The 
Food  and  Nutrition  Service  (FNS)  will 
collect  information  from  school  district 
personnel  to  examine  how  school 
districts  and  schools  administer  thf 
universal-free  breakfast  program  anti  the 
impact  it  has  on  their  costs  and 
administrative  duties.  FNS  will  also 
collect  information  from  students, 
parents,  teachers,  and  school  records  to 
determine  effects  on  students. 

Description  of  Respondents:  Not-for- 
profit  institutions:  Individual  or 
households 

S'umber  ot  Respondents:  9,792. 


Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  7.817. 


Sondra  Blakey. 

Ofpartiurntal  Clearance  Officer 

IFR  Doc.  00-33137  Filed  12-27-00;  8:4.t  am! 
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Authority 

The  Cooperator  program  is  authorized 
by  Section  5{f)  of  the  Commodity  Credit 
Corporation  Charter  Act,  15  U.S.C. 
714c(f).  Cooperator  program  regulations 
appear  at  7  CFR  part  1484. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Announcement  of  the  Foreign  Marltet 
Development  Cooperator  Program  for 
Fiscal  Year  2002 

AGENCY:  Commodity  Credit  Corporation, 

LSD  A 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
application  period  for  the  Fiscal  Year 
2002  Foreign  Market  Development 
Cooperator  (Cooperator)  Program. 

DATES:  All  applications  must  be 
received  bv  5  p  m.  Eastern  Standard 
Time.  March  12.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff.  Foreign 
Agricultural  Service.  U.S.  Agricultural 
Service.  U.S.  Department  of  Agriculture. 
STOP  1042.  1400  Independence  Ave.. 
SVV.,  Washington   DC  20250.  (202)  720- 
4327. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

Thr  tlummoditv  Credit  Corporation 
(CCC)  announces  that  applications  are 
being  accepted  for  participation  in  the 
Fiscal  Year  2002  Ciouperator  program. 
The  program  is  designed  to  create, 
expand,  and  maintain  foreign  markets 
tor  United  States  agricultural 
commodities  and  products  through  cost- 
share  assistance.  Financial  assistance 
under  the  Cooperator  program  will  be 
made  available  on  a  competitive  basis 
and  applications  will  be  reviewed 
against  the  evaluation  criteria  contained 
herein  The  Cooperator  program  is 
administered  by  personnel  of  the 
Foreign  Agricultural  Service  (FAS) 

Under  the  t^ooper'ator  program.  CCC 
enters  into  agreements  with  nonprofit 
L  S.  trade  organizations  that  have  the 
broadest  possible  producer 
representation  of  the  commodity  being 
promoted  and  gives  priority  to  those 
organizations  that  are  nationwide  in 
membership  and  scope.  Cooperators 
may  only  receive  assistance  for  the 
promotion  of  generic:  activities  that  do 
not  involve  promotions  targeted  directly 
at  consumers  The  program  generally 
operates  on  a  reimbursement  basis. 


Eligible  Applicants 

To  participate  in  the  Cooperator 
program,  an  applicant  must  be  a 
nonprofit  U.S.  agricultural  trade 
organization. 

Application  Process 

To  be  considered  for  the  Cooperator 
program,  an  applicant  must  submit  to 
FAS  information  required  by  the 
Cooperator  program  regulations  set  forth 
in  7  CFR  part  1484.  Incomplete 
applications  and  applications  that  do 
not  otherwise  conform  to  this 
announcement  will  not  be  accepted  for 
review. 

We  also  point  out  that  FAS 
administers  various  other  agricultural 
export  assistance  programs,  including 
the  Market  Access  Program  (MAP), 
Cochran  Fellowships,  the  Emerging 
Markets  Program,  the  Quality  Samples 
Program.  Section  108  foreign  currency 
program,  and  several  Export  Credit 
Guarantee  programs.  Organizations 
which  are  interested  in  applying  for 
Cooperator  program  funds  are 
encouraged  to  submit  their  requests 
using  the  Unified  Export  Strategy  (UES) 
format.  The  UES  allows  interested 
entities  to  submit  a  consolidated  and 
strategically  coordinated  single  proposal 
that  incorporates  requests  for  funding 
and  recommendations  for  virtually  all 
FAS  marketing  programs,  financial 
assistance  programs,  and  market  access 
programs.  The  suggested  UES  format 
encourages  applicants  to  examine  the 
constraints  or  barriers  to  trade  they  face. 
identif\'  activities  which  would  help 
overcome  such  impediments,  consider 
the  entire  pool  of  complementary 
marketing  tools  and  program  resources, 
and  establish  realistic  export  goals. 
Applicants  are  not  required,  however,  to 
use  the  UES  format. 

Organizations  can  submit  applications 
in  the  UES  format  by  two  methods.  The 
first  allows  an  applicant  to  submit 
information  directly  to  FAS  through  the 
UES  application  Internet  site.  FAS 
highly  recommends  applying  via  the 
Internet,  as  this  format  virtually 
eliminates  paperwork  and  expedites  the 
FAS  processing  and  review  cycle. 
Applicants  also  have  the  option  of 
submitting  electronic  versions  (along 
with  two  paper  copies)  of  their 
applications  to  FAS  on  diskette. 

Appliccuits  planning  to  sue  the 
Internet-based  system  must  contact  the 
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Marketing  Operations  Staff  of  FAS  at 
(202)  720-4327  to  obtain  site  access 
information.  The  Internet-based 
application,  including  step-by-step 
instructions  for  its  use.  is  located  at  the 
following  URL  address:  http:// 
www.fas.usda.gov/cooperators.html. 

Applicants  who  choose  to  submit 
applications  on  diskette  can  download 
the  UES  handbook,  including  the 
suggested  application  format  and 
instructions,  from  the  following  URL 
address:  http://www.fas.usda/gov/mos/ 
ues/unified.html.  A  UES  handbook  may 
also  be  obtained  by  contacting  the 
Marketing  Operations  Staff  at  (202)  720- 
4327. 

All  Cooperator  program  applicants, 
whether  applying  via  the  Internet  or 
diskette,  must  also  submit  by  March  12, 
2001,  via  hand  delivery  or  U.S.  mail,  an 
original  signed  certification  statement  as 
specified  in  7  CFR  section 
1484.20(a)(14).  The  UES  handbook 
contains  an  acceptable  certification 
format. 

Any  organization  which  is  not 
interested  in  applying  for  the 
Cooperator  program  but  would  like  to 
request  assistance  through  one  of  the 
other  programs  mentioned,  should 
contact  the  Marketing  Operations  Staff 
at  (202)  720-4327. 

Review  Process  and  Allocation  Criteria 

FAS  allocates  funds  in  a  manner  that 
effectively  supports  the  strategic 
decision-making  initiatives  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993.  In  deciding 
whether  a  proposed  project  will 
contribute  to  the  effective  creation, 
expansion,  or  maintenance  of  foreign 
markets,  FAS  seeks  to  identify  a  clear, 
long-term  agricultural  trade  strategy  and 
a  program  effectiveness  time  line  against 
which  results  can  be  measured  at 
specific  intervals  using  quantifiable 
product  or  country  goals.  These 
performance  indicators  are  part  of  FAS' 
resource  allocation  strategy  to  fund 
applicants  which  can  demonstrate 
performance  based  on  a  long-term 
strategic  plan  and  address  the 
performance  measurement  objectives  of 
the  GPRA. 

Following  is  a  description  of  the  FAS 
process  for  reviewing  applications  and 
the  criteria  for  allocating  available 
Cooperator  program  funds. 

(1)  Phase  1 — Sufficiency  Committee  and 
FAS  Divisional  Review 

Application  received  by  the  closing 
date  will  be  reviewed  by  FAS  to 
determine  the  eligibility  of  the 
applicants  and  the  completeness  of  the 
applications.  These  requirements  appear 
at  §  1484.14  and  §  1484.20  of  the 


Cooperator  program  regulations. 
Applications  which  meet  the 
application  requirements  will  then  be 
further  evaluated  by  the  applicable  FAS 
Commodity  Division.  The  Divisions  will 
review  each  application  against  the 
criteria  listed  in  §  1484.21  and  §  1484.22 
of  the  Cooperator  program  regulations. 
The  purpose  of  this  review  is  to  identify 
meritorious  proposals  and  to 
recommend  an  appropriate  funding 
level  for  each  application  based  upon 
these  criteria. 

(2)  Phase  2 — Competitive  Review 

Meritorious  applications  will  then  be 
passed  on  to  the  Office  of  the  Deputy 
Administrator.  Commodity  and 
Marketing  Programs,  for  the  purpose  of 
allocating  available  funds  among  the 
applicants.  Applications  which  pass  the 
Divisional  Review  will  compete  for 
funds  on  the  basis  of  the  following 
allocation  criteria  (the  number  in 
parentheses  represents  a  percentage 
weight  factor). 

(a)  Contribution  Level  (40) 

•  The  applicant's  6-year  average  share 
(1997-2002  of  all  contributions 
(contributions  may  include  cash  and 
goods  and  services  provided  by  U.S. 
entities  in  support  of  foreign  market 
development  activities)  compared  to 

•  The  applicant's  6-year  average  share 
(1997-2002  of  all  Cooperator  marketing 
plan  budgets. 

(b)  Past  Export  Performance  (20) 

•  The  6-year  average  share  (1996- 
2001  of  the  value  of  exports  promoted 
by  the  applicant  compared  to 

•  The  applicant's  6-year  average  share 
(1996-2001  of  all  Cooperator  marketing 
plan  budgets  plus  a  6-year  average  share 
(1995-2000)  of  MAP  program  ceiling 
levels  and  a  6-year  average  share  (1995- 

2000)  of  foreign  overhead  provided  for 
co-location  within  a  U.S.  agricultural 
trade  office. 

(c)  Past  Demand  Expansion  Performance 
(20) 

•  The  6-year  average  share  (1996- 

2001)  of  the  total  value  of  world  trade 
of  the  commodities  promoted  by  the 
applicant  compared  to 

•  The  applicant's  6-year  average  share 
(1996-2001)  of  all  Cooperator  marketing 
plan  budgets  plus  a  6-year  average  share 
(1995-2000)  of  MAP  program  ceiling 
levels  and  a  6-year  average  share  (1995- 
2000)  of  foreign  overhead  provided  for 
co-location  within  a  U.S.  agricultural 
trade  office. 

(d)  Future  Demand  expansion  Goals  (10) 

•  The  projected  total  dollar  value  of 
world  trade  of  the  commodities  being 


promoted  by  the  applicant  for  the  year 
2007  compared  to 

•  The  applicant's  requested  funding 
level. 

(e)  Accuracy  of  Past  Demand  expansion 
Projections  (10) 

•  The  actual  dollar  value  share  (jf 
world  trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
2000  compared  to 

•  The  applicant's  past  projected  share 
of  world  trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
2000.  as  specified  in  the  2000 
Cooperator  program  application. 

The  Commodity  Divisions' 
recommended  funding  level  for  each 
applicant  is  converted  to  a  percentage  of 
the  total  Cooperator  program  funds 
available  and  multiplied  by  the  total 
weight  factor  to  determine  the  amount 
of  funds  allocated  to  each  applicant. 

Closing  Date  for  Applications 

All  Internet-based  applications  must 
be  properly  submitted  by  5:00  p.m. 
Eastern  Standard  Time.  March  12,  2001. 
Signed  certification  statements  also 
must  be  received  by  that  time  at  one  of 
the  addresses  listeci  below. 

All  applications  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  certification  statement)  and  any 
other  applications  must  be  received  bv 
5:00  p.m.  Eastern  Standard  Time.  March 
12,  2001.  at  one  of  the  following 
addresses: 

Hand  DeUvery  I  including  FedEx.  DHL, 
UPS.  etc.):  U.S.  Department  of 
Agriculture.  Foreign  Agricultural 
Service.  Marketing  Operations  Staff 
Room  4932-S.  1400  Independence 
Avenue.  SW,.  Washington,  DC  20250- 
1042. 

U.S.  Postal  Deliven-:  Marketing 
Operations  Staff  STOP  1042.  1400 
Independence  Ave..  SW.,  Washington, 
DC  20250-1042. 

Timothy  J.  Galvin, 

.■\dniinistra'or.  Foreign  Agricultural  Sendee. 
and  \'l(  r  President.  Commodity  Credit 
Corporation 

(PR  Doc.  00-3,n.38  Filed  12-27-00;  8:45  am) 
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82316 


Federal  Register  /  \'ol    b5,  No.  250 /Thursday,  December  28.  2000 /Notices 


summary:  This  notice  announces  the 
application  period  for  the  Fisc  al  Year 
2001  Market  Access  Program  (MAP) 
DATES:  All  applications  must  be 
received  bv  5  p  m  Eastern  Standard 
Time.  March  \1.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Marketino  Operations  .Staff.  Foreign 
Agricultural  Ser\  ice.  L.S.  Department  of 
Agricuhure.  STOP  1042.  1400 
Independence  Ave..  SVV  ,  Washington. 
DC  20250.  (2021  72tV4327 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Commodity  Credit  Corporation 

(CCC)  announces  that  applications  are 
being  ac  c  eptetl  for  partu  ipation  in  the 
Fiscal  Year  2001  MAP  The  NiAP  is 
designed  to  create,  expand,  and 
maintain  foreign  markets  for  United 
States  agncultural  commodities  and 
products  through  cost-share  assistance. 
Financial  assistance  under  the  MAP  will 
be  made  available  on  a  competitive 
basis  and  applic  ations  will  he  reviewed 
against  the  evaluation  criteria  contained 
herein.  The  MAP  is  administered  by 
personnel  of  the  Foreign  Agricultural 
Service  (FAS). 

Under  the  M.AP.  CCC  enters  into 
agreements  with  eligible  participants  to 
share  the  costs  of  certain  overseas 
marketing  and  promotion  activities. 
MAP  participants  mav  receive 
assistance  for  either  generic  or  brand 
promotion  activities.  The  program 
generallv  operates  on  a  reimbursement 
basis. 

Authority 

The  MAP  is  authorized  under  section 
203  of  the  .Agricultural  Trade  Act  of 
1978.  as  amended,  and  .MAP  regulations 
appear  at  7  CFR  part  1485. 

Eligible  .\pplicants 

To  participate  in  the  M\P.  an 
applicant  must  be:  .\  nonprofit  U.S. 
agricultural  trade  organization,  a 
nonprofit  state  regional  trade  group  (j  e.. 
an  association  of  State  Departments  of 
Agriculture),  a  US.  agricultural 
cooperative,  a  State  agency,  or  a  small- 
sized  U  S  commercial  entity  (other  than 
a  cooperative  or  producer  association) 

Available  Funds 

.S90  million  of  cost-share  assistance 
may  be  obligated  under  this 
announcement  to  eligible  MAP 
applicants 

Application  Process 

To  be  considered  for  the  MAP.  an 
applicant  must  submit  to  FAS 
information  required  by  the  MAP 
regulations  set  forth  in  7  CFR  part  1485 
Incomplete  applications  and 


appluatioii>  that  do  not  otherwise 
conform  to  this  annmincement  will  not 
be  accepted  for  review 

We  also  point  out  that  FAS 
administers  various  other  agricultural 
export  assistance  programs,  including 
the  Foreign  Market  Development 
Cooperator  (C!ooperator)  program. 
Cochran  Fellowships,  the  Emerging 
Markets  Program,  the  Qualit\  Samples 
Program,  the  Secticm  108  foreign  ' 
(  urreiuv  program,  and  several  Export 
Credit  Guarantee  programs 
Organizations  whic:h  are  interested  in 
a[)plviiig  for  WW  funds  are  encouraged 
to  submit  their  requests  using  the 
Unified  Export  Strategy  (UES)  format. 
The  UES  allows  interested  entities  to 
submit  a  consolidated  and  strategically 
coordinated  single  proposal  that 
incorporates  requests  for  funding  and 
recommendaticms  for  virtually  all  FAS 
marketing  programs,  financial  assistance 
programs,  and  market  access  programs. 
The  suggested  UES  format  encourages 
applicants  to  examine  the  constraints  or 
barriers  to  trade  thev  face,  identifv' 
ai  tivities  which  would  help  overcome 
such  impediments,  consider  the  entire 
pool  of  compltimentarv'  marketing  tools 
and  program  resources,  and  establish 
realistic  export  goals.  Applicants  are  not 
required,  however,  to  use  the  UES 
format 

CJrganizations  can  submit  applications 
in  the  UES  format  by  two  methods.  The 
first  allows  an  applicant  to  submit 
information  directly  to  F.-\S  through  the 
UES  application  Internet  site.  FAS 
highly  recoiiunends  applying  via  the 
Internet,  as  this  format  virtually 
eliminates  paperwork  and  expedites  the 
F.AS  processing  and  review  cycle. 
Applicants  also  have  the  option  of 
submitting  electronic  versions  (along 
with  two  paper  copies)  of  their 
applications  to  F.AS  on  diskette, 

.Applicants  planning  to  use  the 
Internet-based  system  must  contact  the 
Marketing  Operations  Staff  of  FAS  at 
(202)  720— i:i27  to  obtain  site  access 
information  The  Internet-based 
application,  including  step-by-step 
instructions  for  its  use.  is  located  at  the 
following  URL  address:  http:// 
www, fas  usda.gov/cooperators.html. 

Applicants  who  choose  to  submit 
applications  on  diskette  can  download 
the  UE.S  handbook,  including  the 
suggested  application  format  and 
instructions,  from  the  following  URL 
address:  http://www.fas.usda.gov/mos/ 
ues/unified.html.  A  UES  handbook  may 
also  be  obtained  bv  contacting  the 
Marketing  Operations  Staff  at  (202)  720- 
4327 

All  MAP  applicants,  whether 
,ip[)lving  via  the  Internet  or  diskette, 
must  also  submit  by  March  12.  2001.  via  ^ 


hand  deliverv'  or  U.S.  mail,  an  original 
signed  certification  statement  as 
specified  in  7  CFR  1485.13(a)(2)(i)(G). 
The  UES  handbook  contains  an 
acceptable  certification  format. 

Any  organization  which  is  not 
interested  in  applying  for  the  MAP  but 
would  like  to  request  assistance  through 
one  of  the  other  programs  mentioned, 
should  contact  the  Marketing 
Operations  Staff  at  (202)  720-4327. 

Review  Process  and  Allocation  Criteria 

FAS  allocates  funds  in  a  manner  that 
effectively  supports  the  strategic 
decision-making  initiatives  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993.  In  deciding 
whether  a  proposed  project  will 
contribute  to  the  effective  creation, 
expansion,  or  maintenance  of  foreign 
markets.  FAS  seeks  to  identify-  a  clear, 
long-term  agricultural  trade  strategy  and 
a  program  effectiveness  time  line  against 
which  results  can  be  measured  at 
specific  intervals  using  quantifiable 
product  or  country  goals.  These 
performance  indicators  are  part  of  FAS' 
resource  allocation  strategy  to  fund 
applicants  which  can  demonstrate 
performance  based  on  a  long-term 
strategic  plan  and  address  the 
performance  measurement  objectives  of 
the  GPRA. 

Following  is  a  description  of  the  FAS 
process  for  reviewing  applications  and 
the  criteria  for  allocating  available  MAP 
funds. 

II)  Phase  1 — Sufficiency  Committee  and 
FAS  Divisional  Review 

Applications  received  by  the  closing 
date  will  be  reviewed  by  FAS  to 
determine  the  eligibility  of  the 
applicants  and  the  completeness  of  the 
applications.  These  requirements  appear 
at  §1485.12  and  §1485.13  of  the  MAP 
regulations.  Applications  which  meet 
the  application  requirements  will  then 
be  further  evaluated  by  the  applicable 
FAS  Commodity  Division.  The 
Divisions  will  review  each  application 
against  the  criteria  listed  in  §  1485.14  of 
the  MAP  regulations.  The  purpose  of 
this  review  is  to  identify  meritorious 
proposals  and  to  recommend  an 
appropriate  funding  level  for  each 
application  based  upon  these  criteria. 

(21  Phase  2 — Competitive  Review 

Meritorious  applications  will  then  be 
passed  on  to  the  Office  of  the  Deputy 
.Administrator.  Commodity  and 
Marketing  Programs,  for  the  purpose  of 
allocating  available  funds  among  the 
applicants.  Applications  which  pass  the 
Divisional  Review  will  compete  for 
funds  on  the  basis  of  the  following 
allocation  criteria  (the  number  in 
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parentheses  represents  a  percentage 
weight  factor): 

(a)  Applicant's  Contribution  Level  (40) 

•  The  applicants  4-year  average  share 
(1998-2001)  of  all  contributions  (cash 
and  goods  and  services  provided  by  U.S. 
entities  in  support  of  overseas  marketing 
and  promotion  activities)  compared  to 

•  The  applicant's  4-year  average  share 
(1998-2001)  of  the  hinding  level  for  all 
MAP  participants. 

(b)  Past  Performance  (30) 

•  The  3-year  average  share  (1998- 
2000)  of  the  value  of  exports  promoted 
by  the  applicant  compared  to 

•  The  applicant's  2-vear  average  share 
(1999-2000)  of  the  funding  level  for  all 
MAP  applicants  plus,  for  those  groups 
participating  in  the  Cooperator  program, 
the  2-year  average  share  (2000-2001)  of 
Cooperator  marketing  plan  budgets,  and 
the  2-year  average  share  (1999-2000)  of 
foreign  overhead  provided  for  co- 
location  within  a  U.S.  agricultural 
office; 

(c)  Projected  Export  Goals  (15) 

•  The  total  dollar  value  of  projected 
exports  promoted  by  the  applicant  for 
2001  compared  to 

•  The  applicant's  requested  funding 

level: 

(d)  Accuracy  of  Past  Projections  (15) 

•  Actual  exports  for  1999  as  reported 
in  the  2001  MAP  application  compared 
to 

•  Past  projections  of  exports  for  1999 
as  specified  in  the  1999  MAP 
application. 

The  Commodity  Divisions' 
recommended  funding  level  for  each 
applicant  is  converted  to  a  percentage  of 
the  total  MAP  funds  available  and 
multiplied  by  the  total  weight  factor  as 
described  above  to  determine  the 
amount  of  funds  allocated  to  each 
applicant. 

Closing  Date  for  Applications 

All  Internet-based  applications  must 
be  properly  submitted  by  5  p.m.  Eastern 
Standard  Time,  March  12,  2001.  Signed 
certification  statements  also  must  be 
received  by  that  time  at  one  of  the 
addresses  listed  below. 

All  applications  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  certification  statement)  and  any 
other  applications  must  be  received  by 
5  p.m.  Eastern  Standard  Time,  March 
12.  2001.  at  one  of  the  following 
addresses: 

Hand  Delivery  (including  FedEx. 
DHL.  UPS.  etc.):  U.S.  Department  of 
Agriculture.  Foreign  Agricultural 
Service.  Marketing  Operations  Staff, 


Room  4932-S.  1400  Independence 
Avenue,  SW.,  Washington.  DC  20250- 
1042. 

U.S.  Postal  Delivery:  Marketing 
Operations  Staff.  STOP  1042.  1400 
Independence  Ave.,  SW.  Washington. 
DC  20250-1042. 

Timothy  J.  Galvin. 

Administrator.  Forfii>n  Agricultural  Senir;-. 
and  Yirr  President.  Cammoditv  Credit 
Corporation 

|FR  Doc.  00-3,1141  Filed  12-27-00.  H:45  ami 
BILLING  CODE  3410-10-P 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 
Guidelines  for  State  Plans  of  Work  for 
the  Agricultural  Research  and 
Extension  Formula  Funds 

AGENCY:  Cooperative  State  Research. 
Education,  and  Extension  Service. 
ACTION:  Final  notice. 

summary:  The  Cooperative  State 
Research.  Education,  and  Extension 
Service  (CSREES)  published  Guidelines 
for  the  State  Plans  of  Work  for 
Agricultural  Research  and  Extension 
Formula  Funds  on  July  1,  1999  [64  PR 
35910-35919].  The  guidelines  prescribe 
the  procedures  to  be  followed  by  the 
eligible  institutions  receiving  Federal 
agricultural  research  and  extension 
formula  funds  under  the  Hatch  Act  of 
1887.  as  amended  (7  U.S.C.  361a  et 
seq.y,  sections  3(b)(1)  and  (c)  of  the 
Smith-Lever  Act  of  1914.  as  amended  (7 
U.S.C.  343(b)(1)  and  (c)):  and  sections 
1444  and  1445  of  the  National 
Agricultural  Research.  Extension,  and 
Teaching  Policy  Act  of  1977.  as 
amended  (7  U.S.C.  3221  and  3222).  The 
recipients  of  these  funds  are  commonly 
referred  to  as  the  1862  land-grant 
institutions  and  the  1890  land-grant 
institutions,  including  Tuskegee 
University.  CSREES  is  publishing  this 
notice  to  inform  these  institutions  that 
the  due  date  for  the  Annual  Report  of 
Accomplishments  and  Results  is 
changed  from  December  31  to  March  1, 
FOR  FURTHER  INFORMATION  CONTACT:  Dr, 
George  Cooper:  Deputy  Administrator. 
Partnerships;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Washington.  DC  20250;  at  202-720- 
5285  or  202-720-5369.  202-720-4924 
(fax):  or  via  electronic  mail  at 
bhewitt@reeusda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Guidelines  for  State  Plans  of  Work 
provide  guidance  for  the  submission  of 
a  5-Year  Plan  of  Work  for  the  use  of  the 


agricultural  research  and  extension 
formula  funds  described  above.  The  first 
5-Year  Plan  of  Work  was  due  lulv  15. 
1999.  for  the  period  covering  October  1, 
1999.  through  September  30.  2004    In 
addition,  the  Guidelines  prescribe 
procedures  for  updating  the  5-Year  Plan 
of  Work,  if  necessary,  and  for  reporting 
annually  on  the  accomplishments  and 
results  of  the  plan.  The  latter  report  is 
referred  to  as  the  Annual  Report  of 
Accomplishments  and  Results,  CSREES 
has  decided,  in  consultation  with  the 
land-grant  institutions,  to  change  the 
due  date  for  the  Annual  Report  of 
Accomplishments  and  Results  from 
December  31  to  March  1.  Therefore,  the 
first  report  will  be  due  March  1.  2001 . 
and  not  December  31.  2000.  It  is 
anticipated  that  the  additional  two 
months  will  provide  the  institutions 
more  time  each  year  to  report  on  their 
accomplishments  and  results  for  the 
fiscal  year  ending  September  30, 

Done  at  Washington,  DC;,  tliis  2Kt  dav  of 
December  2000, 

Colien  Hefferan. 

Adminislrator.  Cuuperalivv  btote  Research. 
Education,  and  Extension  Senice. 


iFR  Do(  ,  ()0-;i,T208  Filed  12- 
eiLLlNG  CODE  3410-22-P 


7-00:  8  45  am 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Announcement  of  the  Emerging 
Markets  Program  for  Fiscal  Year  2001 

AGENCY:  Foreign  Agricultural  Service. 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
application  period  for  the  Fiscal  Year 
2001  Emerging  Markets  Program. 

DATES:  All  proposals  must  be  received 
by  5  p.m.  Eastern  Standard  Time.  March 
12.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marketing  Operations  Staff,  Foreign 
Agricultural  Service.  U.S.  Department  of 
Agriculture.  STOP  1042.  1400 
Independence  Ave..  SW..  Washington. 
DC  20250-1042.  phone:  (202)  720-4327. 
fax:  (202)  720-9361,  email: 
emo@fas,  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority 

The  Emerging  Markets  Program  is 
authorized  by  Section  1542(d)(1)(D)  of 
the  Food,  Agriculture.  Conservation, 
and  Trade  Act  of  1990.  as  amended  (the 
Act).  Up  to  SlO  million  is  available  to 
fund  the  program  each  fiscal  year 
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Introduction 

The  Foreign  .\gncuhiirdl  Service 
(FAS)  announces  that  proposals  are 
being  accepted  for  participation  in  the 
Fiscal  Year  2001  Emerging  Markets 
Program  (EMP).  The  purpose  nf  the  EMP 
IS  to  assist  U.S.  organizations,  public 
and  private,  to  improve  market  access 
and  develop  and  promote  U.S. 
agricultural  products  in  emerging 
markets  by  providing,  or  paying  the 
costs  of.  approved  technical  assistance 
activities.  The  EMP  general Iv  operates 
on  a  reimbursement  basis. 

The  Act  defines  an  emerging  market 
as  anv  country  that  the  Secretary  of 
Agriculture  determines; 

(1)  Is  taking  steps  toward  a  market- 
oriented  economy  through  the  food, 
agriculture,  or  rural  business  sectors  of 
the  economy  of  the  country;  and 

(2)  Has  the  potential  to  provide  a 
viable  and  significant  market  for  United 
States  agricultural  commodities  or 
products  of  United  States  agricultural 
commodities  Because  funds  are  limited 
and  the  range  of  potential  emerging 
market  countries  is  worldwide, 
prtiposals  for  funding  technical 
assistance  activities  ("proposals")  will 
be  considered  which  target  those 
countries  with  (1)  per  capita  income  less 
than  S9.360  (the  ceiling  on  upper 
middle  income  economies  as 
determined  by  the  World  Bank  (World 
Development  Indicators  2000]);  and  (2) 
population  greater  than  1  million. 
Proposals  mav  address  suitable  regional 
groupings,  eg  .  the  islands  of  the 
Caribbean  Basin. 

Eligible  Applicants,  Commodities,  and 
Activities 

Any  United  States  agricultural  or 
agribusiness  organization,  university,  or 
state  department  of  agriculture  is 
eligible  to  participate  in  the  EMP. 
Activities  may  seek  to  develop, 
maintain,  or  e.xpand  markets  for  any 
agricultural  commodities  or  products 
except  tobacco  Proposals  will  be 
considered  under  this  announcement 
from  anv  US.  private  agricultural  or 
agribusiness  organization,  with  certain 
restrictions  as  indicated  below. 
Proposals  from  research  and  consulting 
organizations  will  be  considered  if  they 
provide  evidenc:e  of  substantial 
particiipation  by  the  US  industry. 
Proposals  may  include  multiple 
commodities. 

Only  technical  assistance  activities 
are  eligible  for  reimbursement. 
Following  are  examples  of  the  types  of 
activities  that  mav  be  funded: 
— Protects  designed  specifically  to 

improve  market  access  in  emerging 

foreign  markets  Examples:  activities 


intended  to  mitigate  the  impact  of 
sudden  political  events  or  economic 
and  currencv  crises  in  order  to 
maintain  US  market  share:  responses 
to  time-sensitive  market 
opportunities; 

— Marketing  and  distribution  of  more 
value-added  products,  including  new 
products  or  uses.  Examples:  food 
service  development;  market  research 
on  potential  for  consumer-ready  foods 
or  new  uses  of  a  product; 

— Studies  of  food  distribution  channels 
in  emerging  markets,  including 
infrastructural  impediments  to  U.S. 
exports;  such  studies  mav  include 
cross-commodity  activities  which 
focus  on  problems,  e.g.,  distribution, 
which  aff«:t  more  than  one  industry. 
Examples:  grain  storage  handling  and 
inventor\-  systems  development; 
distribution  infrastructure 
development: 

— Projects  that  specifically  address 
various  constraints  to  US.  exports, 
including  sanitar>'  and  phytosanitar>' 
issues  and  other  non-tariff  barriers. 
Examples:  seminars  (jn  U.S.  food 
safetv  standards  and  regulations; 
assessing  and  addressing  pest  and 
disease  problems  that  inhibit  U.S. 
product  exports; 

— Assessments  and  follow  up  activities 
designed  to  improve  country-wide 
food  and  business  systems,  to  reduce 
trade  barriers,  to  increa.se  prospects 
for  U.S.  trade  and  investment  in 
emerging  markets,  and  to  determine 
the  potential  use  for  general  export 
credit  guarantees,  including 
especiallv  the  Facilities  Guarantee 
Program,  for  commodities,  facilities 
and  services.  Examples:  product 
needs  assessments  and  market 
analysis;  assessments  for  using 
facilities  credits  to  address 
infrastructural  impediments; 

— Projects  that  help  foreign  governments 
collect  and  use  market  information 
and  develop  free  trade  policies  that 
benefit  American  exporters  as  well  as 
the  target  country  or  countries. 
Examples:  agricultural  statistical 
analysis;  development  of  market 
information  systems;  policy  analysis; 

— Short-term  training  in  broad  aspects 
of  agriculture  and  agribusiness  trade 
that  will  benefit  US   exporters, 
including  seminars  and  training  at 
trade  shows  designed  to  expand  the 
potential  for  U.S.  agricultural  exports 
by  focusing  on  the  trading  system. 
Examples:  retail  training;  marketing 
seminars;  transportation  seminars; 
training  keyed  to  opening  new  or 
expanding  existing  markets. 
Ineligible  activities  include  restaurant 

promotions;  branded  product 


promotions  (including  labeling  and 
supplementing  normal  company  sales 
activities  intended  to  increase 
awareness  and  stimulate  sales  of 
branded  products);  advertising; 
admini#*fative  and  operational  expenses 
for  trade  shows;  and  the  preparation  and 
printing  of  brochures,  flyers,  posters, 
etc..  except  in  connection  with  specific 
technical  assistance  activities  such  as 
training  seminars.  Other  items  excluded 
from  funding  are  detailed  in  the  FY 
2001  EMP  Guidelines. 

Project  Suitability  and  Allocation  of 
Funds 

The  underlying  premise  of  the  EMP  is 
that  there  are  distinctive  characteristics 
of  emerging  agricultural  markets  that 
necessitate  or  benefit  significantly  from 
U.S.  governmental  assistance  before  the 
private  sector  moves  to  develop  these 
markets  through  normal  corporate  or 
trade  promotional  activities.  The 
emphasis  is  on  marketing  opportunities 
where  there  are  risks  that  the  private 
sector  would  not  normally  undertake 
alone,  with  funding  provided  for 
successful  activities  on  a  project-by- 
project  basis.  The  EMP  complements  the 
efforts  of  other  FAS  marketing 
programs.  Once  a  market  access  issue 
has  been  addressed  by  the  EMP,  further 
market  development  activities  may  be 
considered  under  other  programs  such 
as  GSM-102  or  GSM-103  credit 
guarantee  programs,  the  Facilities 
Guarantee  Program,  the  Suppliers' 
Guarantee  Program,  the  MAP,  or  the 
Cooperator  Program. 

In  general,  priority  consideration  will 
be  given  to  proposals  that  identify  and 
seek  to  address  specific  problems  or 
constraints  in  rural  business  systems  or 
food  and  agribusiness  systems  in 
emerging  markets  through  technical 
assistance  to  expand  or  maintain  U.S. 
agricultural  exports.  Priority  will  also  be 
given  to  those  proposals  that  include  the 
willingness  of  the  applicant  to  commit 
its  own  funds,  or  those  of  the  U.S. 
industry,  to  seek  export  opportunities  in 
an  emerging  market.  The  EMP  is 
intended  to  supplement,  not  supplant, 
the  efforts  of  the  U.S.  private  sector.  The 
percentage  of  private  funding  proposed 
for  a  project  will  therefore  be  a  critical 
factor  in  determining  which  proposals 
are  funded  under  the  EMP.  Proposals 
will  also  be  judged  on  their  ability  to 
provide  benefits  to  the  organization 
receiving  EMP  funds  and  to  the  broader 
industry  which  that  organization 
represents. 

The  following  marketing  criteria  will 
be  used  to  determine  the  suitability  of 
projects  for  funding  by  the  EMP: 

1.  Low  U.S.  market  share  and 
significant  market  potential. 
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•  Is  there  a  significant  lag  in  U,S. 
market  share  of  a  specific  commodity  in 
a  given  country  or  countries? 

•  Is  there  an  identifiable  obstacle  or 
competitive  disadvantage  facing  U.S. 
exporters  (e.g.,  competitor  financing, 
subsidy,  competitor  market 
development  activity)  or  a  systemic 
obstacle  to  imports  of  U.S.  products 
(e.g..  inadequate  distribution, 
infrastructure  impediments,  insufficient 
information,  lack  of  financing  options  or 
resources)? 

•  What  is  the  potential  of  a  project  to 
generate  a  significant  increase  in  U.S. 
agricultural  exports  in  the  near-  to 
medium-term?  (Estimates  or  projections 
of  trade  benefits  to  commodity  exports, 
and  the  basis  for  evaluating  such,  must 
be  included  in  EMP  proposals.) 

2.  Recent  change  in  a  market, 

•  Is  there,  for  example,  a  change  in  a 
sanitar\'  or  phytosanitary  trade  barrier;  a 
change  in  an  import  regime  or  the  lifting 
of  a  trade  embargo;  or  a  shift  in  the 
political  or  financial  situation  in  a 
countr}'? 

In  geiieral,  all  proposals  received 
before  the  application  deadline  will 
compete  for  EMP  funding.  The  limited 
funds  of  the  EMP  and  the  range  of 
emerging  markets  worldwide  in  which 
the  funds  may  be  used  preclude  the 
EMP  from  approving  large  budgets  for 
individual  projects.  While  no  minimum 
or  maximum  cost-share  level  is 
required,  the  absolute  amount  of  private 
sector  funding  committed  may  also 
affect  the  decision  to  fund  a  proposal. 
Cost-sharing  provided  by  private 
industry  may  include  professional  time 
of  staff  assigned  to  the  project  or  actual 
cash  invested  in  the  proposed  project. 
However,  proposals  in  which  private 
industry  is  willing  to  commit  actual 
funds,  rather  than  contributing  such  in- 
kind  items  as  staff  resources,  vdll  be 
given  priority  consideration.  There  is  no 
minimum  or  maximum  amount  set  for 
EMP-funded  projects;  however,  most  are 
funded  at  a  level  of  less  than  $500,000 
and  for  a  duration  of  one  year  or  less. 

Multi-year  Proposals.  Multi-year 
proposals  may  be  considered  in  the 
context  of  a  strategic  plan  and  detailed 
plan  of  implementation.  Funding  in 
such  cases  is  normally  provided  one 
year  at  a  time,  with  commitments 
beyond  the  first  year  subject  to  interim 
evaluations. 

Note:  While  this  announcement  solicits 
proposals  from  private  U.S.  agricultural 
organizations  for  consideration  and  funding 
on  a  competitive  basis,  the  EMP  may  also 
consider  proposals  on  an  accelerated  basis 
depending  upon  the  technical  and  time 
requirements  of  the  proposal.  If  approved. 
su(  h  proposals  would  be  covered  through  the 
Technical  Issues  Resolution  Fund  or  the 


Quick  Response  Market  Fund.  More  details 
c:oncerning  these  specialty  funds  are 
contained  in  the  EMP  Guidelines. 

Application  Process 

This  notice  is  complemented  by 
concurrent  notices  announcing  other 
foreign  market  development  programs 
administered  by  FAS  including  the 
Market  Access  Program  (MAP),  the 
Foreign  Market  Development 
Cooperator  (Cooperator)  Program,  the 
Section  108  Program,  and  the  Quality 
Samples  Program  (QSP).  Tlie  MAP  and 
Cooperator  Program  notices  detail  a 
Unified  Export  Strategy  (UES) 
application  process  which  provides  a 
means  for  interested  applicants  to 
submit  a  consolidated  and  strategically 
coordinated  single  proposal  that 
incorporates  funding  requests  for  any  or 
all  of  these  programs.  Some  applicants 
to  the  EMP,  particularly  those  who  are 
applying  for  funding  under  more  than 
one  program,  may  wish  to  use  the  UES 
application  process.  The  Internet-based 
UES  application,  including  step-by-step 
instructions  for  its  use.  is  located  at  the 
following  URL  address:  http:// 
www.fas.usda.gov/cooperators.html. 
Other  applicants,  particularly  those  who 
are  applying  for  funding  only  under  the 
EMP,  should  follow  the  application 
procedures  contained  in  this  notice. 
Interested  applicants  that  are  unsure  of 
which  application  is  appropriate  are 
urged  to  contact  the  Marketing 
Operations  Staff  at  the  address  above. 
The  deadline  for  all  applications  to  the 
EMP,  regardless  of  format,  is  5  p.m. 
Eastern  Standard  Time.  March  12.  2001. 
FAS  recommends  that  applications  not 
be  longer  than  ten  (10)  pages. 

It  is  strongly  recommended  that 
applicants  obtain  a  copy  of  the  2001 
EMP  Guidelines  prior  to  submitting  an 
application.  Requests  for  the  2001  EMP 
Guidelines  and  additional  information 
may  be  obtained  from  the  Marketing 
Operations  Staff  at  the  address  above. 
The  Guidelines  are  also  available  at  the 
following  URL  address:  http:// 
www.fas.usda.gov/excredits/em- 
markets/em-markets.html. 

Application  Information 

To  assist  FAS  in  making 
determinations  regarding  funding.  FAS 
recommends  that  proposals  contain  the 
following  information:  (1)  Name  and 
address  of  person/organization 
submitting  proposal;  (2)  organization 
qualifications  (this  may  be  submitted  as 
an  attachment  to  the  application):  (3) 
telephone  and  fax  numbers;  (4)  Federal 
tax  ID  number  of  the  responsible 
organization;  (5)  full  title  of  proposal: 
(6)  projected  starting  date  for  the 
proposal  and  time  line(s)  for  project 


implementation:  (7)  precis  of  the 
proposal,  including  objectives,  summary 
of  proposed  activities,  targeted  country/ 
countries  for  proposed  activities,  and 
funding  amount  requested:  (8)  statement 
of  problem  (specific  trade  constraint]  to 
be  addressed  through  the  proposed 
project:  (9)  supporting  market  analysis 
of  the  targeted  market(s) — brief 
economic  analysis  for  each  commodity 
and  country,  including  current  market 
conditions,  relevant  trade  data,  existing 
percentage  of  U.S.  export  market  share, 
and  the  basis  or  source(s)  for  this  data; 
(10)  benefits  to  U.S.  agricultural  exports 
as  a  result  of  the  proposed  project, 
including  specific  performance 
measures:  (11)  detailed  description  of 
proposed  actiyiti(;s  and  budgets, 
including  other  sources  of  funding  for 
the  project  and  contributions  from 
participating  organizations  (refer  to  the 
EMP  Guidelines  for  additional  details); 
(12)  information  on  whether  similar 
activities  are  or  have  previously  been 
funded  in  targeted  country/countries 
(e.g..  under  other  Federal  assistance 
programs):  (13)  and  a  clearly  stated 
justification  as  to  why  participating 
organization(s)  are  unlikely  to  carry  out 
the  proposed  activities  without  EMP 
funding. 

Reporting  Requirement 

A  performance  report  detailing  the 
results  of  each  project  supported  with 
EMP  funds  must  be  submitted  to  the 
Marketing  Operations  Staff  at  the 
address  above.  Because  public  funds  are 
used  to  support  EMP  projects,  these 
reports  will  be  made  available  to  the 
public. 

Closing  Date  for  Applications 

All  Internet-based  applications,  plus 
the  supplemental  information,  must  be 
properly  submitted  by  .5  p.m.  Eastern 
Standard  Time.  March  12.  2001. 

All  applications  on  diskette  (with  two 
accompanying  paper  copies)  must  be 
received  by  5  p.m.  Eastern  Standard 
Time.  March  12.  2001.  at  one  of  the 
following  addresses: 

Hand  Delivery  (including  FedEx, 
DHL.  UPS.  etc.)':  U.S.  Department  oi 
Agriculture,  Foreign  Agricultural 
Service.  Marketing  Operations  Staff. 
Room  4932-S. 1400  Independence 
Avenue.  SW.,  Washington.  DC  2025U- 
1042. 

U.S.  Postal  Deliven":  Marketing 
Operations  Staff.  STOP  1042.  1400 
Independence  Ave.,  SW.,  Washington, 
■DC  20250-1042. 

Timothy  (.  Galvin, 

Administmlur.  Foreign  Aghrulturol  Senia 
IFR  Dof .  00-.13139  Filed  12-27-00;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Rio  Sabana  Day  Use  Picnic  Area, 
Caribbean  National  Forest,  Naguabo, 
Puerto  Rico;  Revised  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
Statement 

agency:  Forest  Sen'ice.  USDA. 
action:  Revised  notice. 


SUMMARY:  This  notice  is  to  announce 
that  the  Caribbean  National  Forest  is 
revising  the  date  for  filin^^  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Rio  Sabana  Day  Use  Picnic  Area; 
and  that  the  USDA  Forest  Service  and 
the  Puerto  Rico  Department  of 
Transportation  and  Publn:  works  have 
agreed  to  act  as  joint  lead  agencies  in 
the  preparation  of  the  EIS  This  revises 
the  notice  of  intent  for  this  project. 
originallv  published  in  the  Federal 
Register  on  Fndav.  September  IH.  1998, 
Vol.  63.  No.  181.  pp.  49894-4989.5,  and 
revised  notices  of  intent  published 
December  21.  1998.  Vol.  63.  No   244. 
pp  70385-70386;  and  December  28. 
1998.  Vol.  63.  No.  248.  pp.  71441- 
71442.  The  agency  expects  to  file  a  DEIS 
with  the  Environmental  Protection 
.■\gency  fEP.M  and  make  it  available  for 
public  comment  March  2001 
DATES:  Comments  on  the  DEIS,  to  be 
considered  in  the  preparation  of  the 
Final  Environmental  Impact  Statement 
(FEIS).  must  be  received  4.5  days 
following  the  publication  of  notice  of 
availabilit\-  of  the  DEIS. 
ADDRESSES:  Send  written  comments  to 
Ricardo  Garcia.  Forest  Planner; 
Caribbean  National  Forest.  P.O.  Box 
490.  Palmer.  Puerto  Rico  00721 
FOR  FURTHER  INFORMATION  CONTACT: 
Ricardo  Garcia.  Forest  Planner.  787- 
888-5640 

SUPPLEMENTARY  INFORMATION:  The 
Caribbean  National  Forest  is  proposing 
to  develop  a  day  use  picnic  area  located 
in  the  vicinitv  of  the  Rio  Sabana  Bridge 
on  Highway  PR  191  at  Km.  20.0.  in  the 
Cubuy  Sector  of  the  Municipality  of 
Naguabo.  and  to  reconstruct  the  Rio 
Sabana  Trail  (approximately  2.5  miles). 
In  order  to  provide  vehicular  access  to 
the  proposed  picnic  area,  the  Puerto 
Rico  Department  of  Transportation  and 
Public  Works  is  proposing  to 
reconstruct  the  section  of  Highway  PR 
191  from  Km.  21.3  to  Km.  20.0 
(approximatelv  0.8  miles),  that  is 
currently  closed  to  public  traffic. 

Scoping  actions  which  have  been 
completed  to  date  include:  (1)  a  field 
trip  to  the  site  with  local  residents, 
elected  officials,  and  agencv 
representatives  (2/4/98):  (2)  a  meeting 


with  interested  parties  at  a  local 
residence  (2/23/98);  (3)  a  meeting  with 
Rep.  Robert  Baez.  Puerto  Rico  House  of 
Representatives  (8/28/98):  and  (4) 
mailing  of  scoping  letters  to 
approximatelv  75  potentially  interested 
individuals,  organizations  and 
government  agencies  (12/98). 

The  following  preliminary  issues  have 
been  identified  through  scoping;  (1)  lack 
of  developed  re<:reation  sites  and  trails 
on  the  south  side  of  the  Forest:  (2) 
inadequate  budget  for  operation  and 
maintenance  of  additional  recreation 
facilities  on  the  Forest:  (3)  possible 
adverse  impacts  on  wilderness  values; 
(4)  possible  adverse  impacts  on  primary- 
forest  and  endangered,  threatened  or 
sensitive  plants  or  animals;  (5)  potential 
for  increased  soil  erosion  and  stream 
sedimentation;  (6)  possible 
improvement  in  water  quality  due  to 
providing  toilets  at  the  site  which  is 
receiving  heavy  recn^ation  use;  (7) 
possible  adverse  impacts  on  cultural 
resources;  (8)  potential  for  increased 
traffic  congestion  on  Highway  PR  191: 
and  (9)  potential  to  increase  law 
enforcement  and  public  safety 
problems. 

A  DEIS  is  expected  to  be  available  for 
public  review,  beginning  about  March 
2001.  The  comment  period  on  the  DEIS 
will  be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availability  in 
the  Federal  Register 

The  Forest  Ser\'ice  believes,  at  this 
earlv  stage  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First. 
reviewers  of  DEIS,  must  structure  their 
participation  in  the  envirrmmental 
review  of  the  propos.il  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  cfintentions. 
Vermont  Yankee  .Xuclear  Powpr  Corp.  \ . 
\HDC.  4.i5  I'S.Sni.  11978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage,  but  that  are  not 
raised  until  after  completion  of  the 
FEIS.  may  be  waived  or  dismissed  by 
the  courts.  CVfv  ot  Angoon  v.  Hodel.  803 
F  2d  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334.  ^^38  (ED.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  (45  davs  after 
publication  in  the  Federal  Register  of 
the  notice  of  availability  of  the  DEIS, 
estimated  to  be  March  2001)  so  that 
substantive  comments  and  objections 
are  made  availablt?  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  FEIS 


To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible,  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacv  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
mav  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  comment  period  on  the  DEIS 
ends,  the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  FEIS. 
The  Responsible  Official  will  consider 
the  comments,  responses, 
environmental  consequences  discussed 
in  the  FEIS,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision.  The  Responsible  Official  will 
document  the  decision  and  rationale  for 
the  decision  in  a  Record  of  Decision. 

The  decision  will  be  subject  to  appeal 
in  accordance  with  36  CFR  Part  215. 
The  Responsible  Official  is:  Pablo  Cruz, 
Forest  Supervisor,  Caribbean  National 
Forest,  P.O.  Box  490,  Palmer,  Puerto 
Rico  00721. 

Dated;  December  1.  2000. 
Pablo  Cruz. 

Forest  Supfn'isnr. 

|FK  Do( .  0O-.^:i033  Filed  12-27-00;  8:4.'>  anij 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

(Docket  71-2000) 

Foreign-Trade  Zone  50,  Long  Beach, 
CA;  Proposed  Foreign-Trade  Subzone; 
ARCO  Products  Company,  (Oil 
Refinery  Complex);  Long  Beach,  CA, 
Area 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach,  grantee  of  FTZ  50,  requesting 
special-purpose  subzone  status  for  the 
oil  refinery  complex  of  Atlantic 
Richfield  Company  (ARCO),  a  wholly- 
owned  subsidiary  of  BP  America, 
located  in  the  Long  Beach,  California, 
area.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
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of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  December  14,  2000. 

The  ARCO  refinery  complex  (854 
acres)  is  located  at  7  sites  in  the  Long 
Beach  area  (Los  Angeles  County), 
California:  Site  1  (268,000  BPD  capacity, 
6.7  million  barrel  capacity,  646.5 
acres) — main  refinery  complex,  located 
at  1801  East  Sepulveda  Blvd..  some  25 
miles  south  of  downtown  Los  Angeles; 
Site  2  (5.5  acres)— Berth  121  of  Terminal 
1 ,  Long  Beach  Harbor,  for  receiving 
crude  oil;  Site  3  (24  tanks, 1.7  million 
barrel  capacity,  19  acres  ) — Terminal  2, 
Long  Beach  Harbor,  crude  oil  and 
product  storage;  Site  4  (27  tanks,  2.1 
million  barrel  capacity,  73  acres) — 
Hynes  facility  for  crude  and  product 
storage,  located  at  5900  Cherry  Avenue, 
Long  Beach,  some  4  miles  northwest  of 
the  refinery;  Site  5  (4  tanks,  1.2  million 
barrel  capacity.  15  acres) — "Southern 
California  Edison-Long  Beach"  leased 
storage  facility,  located  at  2665  Seaside 
Blvd.,  Long  Beach,  some  6  miles  south 
of  the  refinery;  Site  6  (12  tanks,  3.6 
million  barrel  capacity,  75  acres)" 
■'Southern  California  Edison- 
Dominguez"  leased  storage  facility, 
2500  East  Victoria,  Compton.  some  5 
miles  northeast  of  the  refinery;  and  Site 
7  (20  tanks,  1  million  barrel  capacity,  20 
acres) — Hathaway  terminal,  2350 
Hathaway  Drive,  Signal  Hill,  some  5 
miles  east  of  the  refinery. 

The  refinery  (920  employees)  is  used 
to  produce  fuels  and  petrochemical 
feedstocks.  Fuel  products  include 
gasoline,  jet  fuel,  distillates,  residual 
fuels,  naphthas  and  motor  fuel 
blendstocks.  Petrochemical  feedstocks 
and  refiner}'  by-products  include 
methane,  ethane,  propane,  propylene, 
butane,  petroleum  coke  and  sulfur. 
Some  15  percent  of  the  crude  oil  (91 
percent  of  inputs)  is  sourced  abroad. 
The  application  also  indicates  that  the 
company  may  in  the  future  import 
under  FTZ  procedures  some  naphthas, 
virgin  gas  oil.  natural  gas  condensate, 
and  motor  fuel  blendstocks. 

Zone  procedures  would  exempt  the 
refiner)'  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
Customs  duty  rates  that  apply  to  certain 
petrochemical  feedstocks  and  refinery 
by-products  (duty-free)  by  admitting 
incoming  foreign  crude  oil  in  non- 
priviloged  foreign  status.  The  duty  rates 
on  inputs  range  from  5.25c/barrel  to 
10.5c/barrel.  The  application  indicates 
that  the  savings  fi:om  zone  procedures 
would  help  improve  the  refinery's 
international  competidveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 


investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below. 

The  closing  period  for  their  receipt  is 
February  26,  2001.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-dav 
period  (to  March  13,  2001). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce.  Export 

Assistance  Center,  One  World  Trade 

Center.  Suite  1670  ,  Long  Beach,  CA 

90831; 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

4008,  U.S.  Department  of  Commerce. 

14th  &  Permsylvania  Avenue.  NW. 

Washington,  DC  20230. 

Dated:  December  15.  2000. 
Dennis  Puccinelli, 

Executive  Secretarw 

[FR  Doc.  00-33201  Filed  12-27-00:  8:45  am! 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  6»-2000] 

Request  for  Manufacturing  Authority 
within  Proposed  Foreign-Trade  Zone, 
Caterpillar  Inc.  (Construction 
Equipment),  Waco,  Texas 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Waco  (Texas). 
which  has  an  application  pending  for 
Foreign-Trade  Zone  status,  requesting 
authority  on  behalf  of  Caterpillar  Inc. 
(Caterpillar)  for  the  manufacture/ 
processing  of  off-road  articulated  dump 
trucks  under  FTZ  procedures  within 
Site  2  of  the  proposed  FTZ.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  December  12.  2000. 

Caterpillar  operates  a  103-acre  facilitv 
(110  employees  projected)  within  the 
proposed  foreign-trade  zone  for  the 
manufacture/processing  of  off-road 
articulated  dump  trucks  (imported  dutv- 
free  under  HTSUS  heading  8704.10.50) 
Currently,  components  purchased  from 
foreign  soiirces  comprise  up  to  48 
percent  of  the  finished  product's  value. 


The  company  indicates  that  the 
following  foreign  components  will  be 
admitted  initially  under  FTZ 
procedures:  cabs,  axles,  radial  tires,  and 
dump  bodies  (duty  rates  on  these 
imported  components  currenflv  range 
from  2.5  to  4.0  percent).  Caterpillar  also 
indicates  that  other  components  will  be 
purchased  from  abroad  as  the  companv 
progresses  with  its  planned  transfer  of 
additional  production  stages  to  the 
Waco  site. 

This  application  requests  authority  to 
allow  Caterpillar  to  conduct  the  activitv 
under  FTZ  procedures,  which  would 
exempt  the  company  from  Customs  duty 
payments  on  the  foreign  components 
used  in  export  activity.  On  its  domestic 
sales,  the  company  would  be  able  to 
choose  the  duty  rate  that  applies  to 
finished  dump  trucks  (duty  free)  for 
foreign  components,  such  as  those  noted 
abo\'e.  The  company  would  also  be 
exempt  from  duty  payments  on  foreign 
merchandise  that  becomes  scrap/waste. 
FTZ  procedures  would  also  exempt 
certain  merchandise  from  certain  ad 
valorem  inventory  taxes.  The 
application  indicates  that  the  savings 
would  help  improve  the  facility's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  26.  2001.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  March  13.  2001. 

A  copy  of  the  application  and  the 
accompanying  exhibits  w;ll  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce.  Room 
4008.  14th  and  Pennsylvania  A\'enue, 
NW..  Washington.  DC  20230 

Greater  Waco  Chamber  of  Commerce. 
101  South  University  Parks  Drive. 
Waco.  TX  76701 

Dated:  December  15.  2000. 
Dennis  Puccinelli, 

E.\fiuli\  e  Sec Tptan'. 

iFR  Du(  .  U0-:r<200  Filed  12-27-00:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1134] 

Grant  of  Auttiority  for  Subzone  Status; 
Phillips  Petroleum  Company  (Oil 
Refinery  Complex);  Borger,  TX 

Pursuant  to  its  authority  under  the- 
Foreign-Trade  Zones  Act  of  lune  18. 
1934,' as  amended  (igl'.SC,  81d-HUi). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for   "    *    *     the  estdhlishment 
*    '    *  of  foreign-trade  zones  in  ports  ni 
entry-  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  (jther  purposes."  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zfines  in  or 
adjacent  to  l'  S  Customs  ports  of  fntrv. 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  fa(  ilities 
( annot  ser\e  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest, 

U^ereus,  the  C'ltv  of  Midland,  grantee 
of  Foreign-Trade  Zone  lh5.  has  made 
application  to  the  Board  for  authority  to 
establish  spec  ial-purpose  subzone  status 
at  the  oil  refinerv  complex  of  Phillips 
Petroleum  Companv.  located  in  Borger, 
Texas  (FTZ  Docket  19-2000,  filed  5/3/ 
00): 

Whereas,  notice  in\'iting  puhiu 
comment  was  given  in  th"  Federal 
Register  (65  FR  31301.  5  17  00):  and. 

Whereas,  ih^'  Board  adopts  the 
findings  and  recommendations  of  th^- 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 


approval  is  subject  to  the  conditions 

listed  below; 

iVoiv.  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
oil  refinerv  i:omplex  of  Phillips 
Petroleum  Companv.  located  in  Borger, 
Texas  (Subzone  165A),  at  the  locations 
described  in  the  application,  subject  to 
the  FfZ  Act  and  the  Board's  regulations, 
including  <?  400,28,  and  subject  to  the 
following  conditions: 

1  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  petrochemic:al  complex  shall  be 
sub|ec;t  to  the  applicable  duty  rate. 

2  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146  42)  mav  be  elected 
on  inputs  covered  under  HTSUS 
Subheadings  #2710,00  05— #2710  00.10, 
#271()()()  25,  and  #2710  00,4510  which 
are  used  m  the  [irddiic  tion  of: 

— Petrochemical  feedstocks  (examiner's 
report.  .Ap[)endix  "C") 

— Produc  ts  for  export: 

— And.  prnducts  eligible  for  ''ntr\'  under 
HTSl.'S  #9808.00.30  and  #9808  00  40 
(U.S.  Government  purchases). 

Signed  at  Washington,  DC,  this  15th  day  of 
December  2000 
Troy  H.  Cribb, 

Assistant  Sixretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

.MTEST: 
Dfnms  PiK  (  uu'lli, 
Executive  Secretary. 

IFR  Dn(     00-^3202  Fiit-d  12-27-00,  8.4.5  diiij 
BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with 
November  anniversary  dates.  In 
accordance  with  the  Department's 
regulations,  we  are  initiating  those 
administrative  reviews. 
EFFECTIVE  DATE:  December  28.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVT) 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230,  telephone:  (202) 
482-4737, 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)(2000),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  November  anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i).  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  November  30,  2001. 


Period  to  be 
reviewed 


Antidumping  Duty  Proceedings 


Republic  of  Korea  Circular  WeidecJ  Non-Alloy  Steel  Pipe,  A-580-809 

Hyundai  Pipe  Co     Ltd 

Shinno  Steel  Co 

SeAH  Steel  Corporation 
The  Peoples  Republic  of  China   Fresh  Gartic  '  A-570-831  


11/1/99-10/31/00 


11 /I  ,'99-1 0/31/00 
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Ltd. 


Ltd. 


Fook  Huat  Tong  Kee  Re. 

Jinan  Import  &  Export  Co. 

Rizhao  Hanxi  Fisheries  &  Comprehensive  Development  Co, 

Zhejiang  Materials  Industry 

Wo  Hing  (H.K.)  Trading  Co. 

Feidong  Import  and  Export  Company.  Limited 

■  If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  fresh  garlic 
from  the  People's  Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  lo  be  co^/ered  by 
this  review  as  part  of  the  single  PRC  entity  of  which  the  named  exporters  are  a  part 

Countervailing  Duty  Proceedings 

None. 


Suspension  Agreements 


Penod  to  be 
reviewed 


None. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section 
351.218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  exporter  or 
producer.  The  request  must  include  the 
name(s)  of  the  exporter  or  producer  for 
which  the  inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19  USC 
1675(a)),  and  19  CFR  351.221(c)(l)(i), 

Dated:  December  22,  2000. 
Holly  A,  Kuga, 

Acting  Deputy  Assistant  Secretary,  Group  11 

for  Import  Administration. 

IFR  Doc.  00-33199  Filed  12-27-00;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-804] 

Antifriction  Bearings  (Other  Tlian 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Japan;  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  court  decision 
and  amended  final  results  of 
administrative  reviews. 

SUMMARY:  The  United  States  Court  of 
International  Trade  and  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  have  affirmed  the  Department  of 
Commerce's  final  remand  results 
affecting  final  assessment  rates  for  the 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  Japan 
with  regard  to  NTN  Corporation,  Koyo 
Seiko  Co,,  Ltd.,  and  Honda  Motor 
Company  Limited.  The  classes  or  kinds 
of  merchandise  covered  by  these 
reviews  are  ball  bearings  and  parts 
thereof,  cylindrical  roller  bearings  and 
parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof.  The  period  of 
review  is  May  1,  1992,  through  April  30, 
1993.  As  there  is  now  a  final  and 
conclusive  court  decision  in  this  action, 
we  are  amending  our  final  results  of 
reviews,  as  appropriate,  and  we  will 
subsequently  instruct  the  U.S.  Customs 
Service  to  liquidate  entries  subject  to 
these  reviews, 

EFFECTIVE  DATE:  December  28.  2000. 
FOR  FURTHER  INFORMATION  CONTACT; 
Thomas  Schauer  or  Richard  Rimlinger, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 


Constitution  Avenue.  .\'\V,.  Washington. 
DC  20230:  telephone  (202)  482-4733 
and  (202) 482-4477. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  in  effect  as  of 
December  31,  1994.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerces  (the 
Department's)  regulations  are  to  19  CFR 
Part  353  (1995).  " 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  28.  1995,  the  Department 
published  its  final  results  of 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriclujn 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France. 
Germany,  Italy,  Japan,  Singapore, 
Sweden,  and  the  United  Kingdom, 
covering  the  period  May  1.  1992. 
through  April  30.  1993  "(60  FR  10900) 
{AFBs  4].  The  classes  or  kinds  of 
merchandise  covered  bv  these  reviews 
are  ball  bearings  and  parts  thereof  (BBs). 
cylindrical  roller  bearings  and  parts 
thereof  (CRBs).  and  spherical  plain 
bearings  and  parts  thereof  (SPBs), 
Subsequently,  one  domestic  producer 
(The  Torrington  Company),  NSK  Ltd.. 
NTN  Corporation  (NTN).  and  Koyo 
Seiko  Co.,  Ltd   (Koyo).  filed  lawsuits 
with  the  U.S.  Court  of  International 
Trade  (CIT)  challenging  the  final  results. 
These  lawsuits  were  consolidated  and 
litigated  at  the  CIT  and  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  (CAFC).  The  CIT  and  CAFC 
affirmed  the  Department's  final  remand 
results  for  AFBs  4  with  respect  to  all 
companies  except  NTN.  Koyo.  and 
Honda  Motor  Company  Limited  (Honda) 
in  the  proceedings  concerning 
antifriction  bearings  from  Japan.  On 
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St'pitember  13.  14M4.  thf  Dt-pdrtnu-nt 
published  its  amendt'd  fiiidl  results  of 
administrative  reviews  of  the 
antidumpint;  duty  orders  on  antifriction 
hearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France. 
Germany.  Italy.  lapan.  Singapore. 
Sweden,  and  the  United  Kingdom, 
covering  the  period  May  1.  1992. 
through  .^pnl  30.  1993.  with  respect  to 
all  companies  e.xcept  MTN,  Koyo,  and 
Honda (64  FR  49442) 

The  CIT  and  CAFC  have  affirmed  the 
Department's  original  determination  in 
.AFBs  4  with  respec  t  to  Honda 
Therefore,  since  neither  t;ourt  remanded 
the  determination  with  respect  to  Honda 
to  the  Department,  the  Department  has 
not  changed  its  final  results  of  review 
with  respect  to  Honda  and  no 
amendment  to  AFBs  4  is  necessary  with 
respect  to  this  company 

However,  the  Department  received 
remand  instruc:tion>  during  the 
litigation  pertaining  to  NTN  and  Koyo. 
The  CIT  and  CAFC  issued  a  number  of 
orders  and  opinions  of  which  the 
following  have  r('sulted  in  changes  to 
the  antidumping  margins  we  had 
calculated  for  \T\  and  Koyo  in  AFBs 
4: 

XSK  Ltd  .  et  al.  v,  I'nited  States.  Slip 
Op  97-74  dune  17.  1997): 

.VSA.  Ltd  .  ef .)/  V   Tnjfed  States.  Slip 
Up.  98-11  (Februan,'  4.  1998); 


.V.S'X  Ltd  .  ft  id.  V   I  'nited  States.  Slip 
Op.  99-135  (De(  ember  17.  1999). 

In  the  context  of  the  above-cited 
litigation,  the  CIT  and  CiAPT,  ordered  the 
Department  to  make  methodological 
changes  and  to  recah  ulate  the 
antidumping  margins  for  NTN  and 
Kovo.  Specifically,  the  CIT  ordered  the 
Department,  inter  alici.  to  make  the 
following  changes  on  a  ccjmpany- 
specific  basis: 

NTN— (1)  applv  a  tax-neutral 
methodology  in  computing  the  value- 
added  tax  adjustment .  (2)  denv  the 
.tdjusfment  to  foreign  market  value 
IFMV)  for  hoine-markt^t  discounts.  (3) 
deny  the  adjustments  to  FM\'  for  hilling 
adjustments  that  were  not  made  solely 
to  in-scope  merchandise,  (4)  exclude 
sample  sales  from  the  home-market 
database  for  whu:h  NTN  received  no 
consideration.  (,S)  allow  the  adju.stment 
to  U.S.  indirect  selling  expenses  for 
interest  expense  incurred  in  financing 
antidumping  dutv  cash  deposits.  (HI 
recalculate  the  cost  of  production  and 
constructed  value  without  resort  to  best 
information  .ivailahle.  and  (7)  correct  a 
clerical  error,  Kovo — (1)  applv  a  tax- 
neutral  methodologv  in  computing  the 
value-added  lax  adjustment.  (2)  reopen 
the  record  to  allow  Kovo  to  submit 
documentation  showing  the  nature  of 
the  expenses  it  characterized  as  non- 


operating  expenses  and  subsequently 
exclude  certain  items  from  general 
expenses  for  purposes  of  calculating 
cost  of  production  and  constructed 
value,  (3)  re-examine  the  acceptance  of 
the  allocation  of  air-freight  expenses.  (4) 
explain  further  the  basis  for  accepting 
Koyo's  efficiency  variance  without 
adju.stment,  and  (5)  correct  a  clerical 
error. 

The  CIT  and  CAFC  have  affirmed  the 
Departments  final  remand  results 
affecting  final  assessment  rates  for  these 
reviews  of  NTN  and  Koyo.  As  there  are 
now  final  and  conclusive  court 
decisions  in  these  actions,  we  are 
amending  our  final  results  of  review  in 
these  matters  and  we  will  subsequently 
instruct  the  U.S.  Customs  Service  to 
liquidate  entries  subject  to  these 
reviews 

Amendment  to  Final  Results 

Pursuant  to  section  .^IBAle)  of  the 
Tariff  Act.  we  are  now  amending  the 
final  results  of  admini.strative  reviews  of 
the  antidumping  duty  orders  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
lapan  and  the  period  May  1.  1992, 
through  April  30,  1993,  with  respect  to 
NTN  and  Koyo.  The  revised  weighted- 
average  margins  are  as  follows: 


Company 


BBS 


CRBs 


SPBs 


Koyo  Seiko 

NTN 


1490 
925 


6.53 
7.99 


(') 
0.43 


(')  No  shipments  or  sales  subject  to  this  review 


Accordinglv.  the  Department  will 
determine  and  the  US  Custf)ms  Service 
will  assess  appropriate  antidumping 
duties  on  entries  of  the  subjei  t 
merchandise  made  by  firms  covered  b\ 
these  reviews  Individual  differences 
between  United  States  price  and  F\rV' 
may  vary  from  the  percentages  listed 
above.  The  Department  has  already 
issued  appraisement  instructions  to  the 
Customs  Service  for  certain  companies 
whose  margins  have  not  changed  from 
those  announced  in  AFBs  4  and  the 
September  13,  1999.  amendment  The 
Department  will  issue  appraisement 
instructions  to  the  US  Customs  Ser\'ice 
for  NTN,  Koyo.  and  Honda  after 
publication  of  these  amended  final 
results  of  reviews. 

This  notice  is  published  pursuant  to 
section  751(a)  of  the  Tariff  Act. 


Dated   December  20.  2000. 
Troy  H.  Cribb. 

Assistant  Secretary  for  Import 

Administration. 

:FR  Dor.  UO-33203  Filed  12-27-00;  8:45  am) 

BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904  Binatlonai  Panel 
Reviews:  Notice  of  Termination  of 
Panel  Review 

agency:  NAFTA  .Secretariat.  United 
States  Section,  International  Trade 
.•\dministration.  Department  of 
Commerce. 

ACTION:  Notice  of  consent  motion  to 
terminate  the  panel  review  of  the  final 
antidumping  duty  administrative  review 
made  bv  the  International  Trade 
Administration,  respecting  certain 
corrosion  resistant  carbon  steel  flat 


products  from  Canada  (Secretariat  File 
No.  USA-CDA-99-1904-01). 


SUMMARY:  Pursuant  to  the  Notice  of 
Consent  Motion  to  Terminate  the  Panel 
Review  by  the  complainants,  the  panel 
review  is  terminated  as  of  December  15. 
2000.  No  panel  has  been  appointed  to 
this  panel  review.  Pursuant  to  Rule 
71(2)  of  the  Rul'      )f  Procedure  for 
Article  1904  Bi:  Atonal  Panel  Review. 
this  panel  review  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretarv',  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  counter\'ailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
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Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country' 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  requested  and  terminated 
pursuant  to  these  Rules. 

Dated:  December  15.  2000. 
Caratina  L.  Alston, 

I  'nited  States  Secretary.  SAFTA  Secretariat. 
[VR  Doc.  00-3:!051  Filed  12-27-00;  8:45  am) 

BILUNG  CODE  3510-GT-U 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904] 

Binational  Panel  Reviews:  Notice  of 
Termination  of  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  consent  motion  to 
terminate  the  panel  review  of  the  final 
antidumping  duty  administrative  review 
made  by  the  International  Trade 
Administration,  respecting  certain 
corrosion  resistant  carbon  steel  flat 
products  from  Canada  (Secretariat  File 
No.  US A-CDA-00-1 904-02). 

SUMMARY:  Pursuant  to  the  Notice  of 
Consent  Motion  to  Terminate  the  Panel 
Review  by  the  complainants,  the  panel 
review  is  terminated  as  of  December  15, 
2000.  No  panel  has  been  appointed  to 
this  panel  review.  Pursuant  to  Rule 
71(2)  of  the  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Review, 
this  panel  review  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston.  United  States 
Secretary.  NAFTA  Secretariat,  Suite 
2061.  14th  and  Constitution  Avenue, 
Washington.  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 


cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  o/the  countrv 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  Januarv  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1 904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  Februarv  23.  1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  requested  and  terminated 
pursuant  to  these  Rules. 

Dated:  December  15.  21)00. 
Caratina  L.  Alston, 

( 'nited  States  Secretary  .  .\AFTA  Secretariat. 
[PR  Doc.  00-33052  Filed  12-27-00;  8:45  am] 
BILLING  CODE  3S10-GT-U 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

[North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904] 

Binational  Panel  Reviews:  Notice  of 
Termination  of  Panel  Review 

AGENCY:  NAFTA  Secretariat.  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce, 

ACTION:  Notice  of  Consent  Motion  to 
Terminate  the  Panel  Review  of  the  final 
antidumping  duty  administraitive  review 
made  by  the  International  Trade 
Administration,  respecting  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Mexico  (Secretariat  File 
No.  USA-CDA-00-1 904-08). 


SUMMARY:  Pursuant  to  the  Notice  of 
Consent  Motion  to  Terminate  the  Panel 
Review  by  the  complainants,  the  panel 
review  is  terminated  as  of  December  1 . 
2000.  A  panel  has  not  been  appointed 
to  this  panel  review.  Pursuant  to  Rule 
71(2)  of  the  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Review. 
this  panel  review  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  suite 
2061,  14th  and  Constitution  Avenue, 
Washington.  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 


mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  counter\  ailing  dut\ 
cases  involving  imports  from  a  NAFT.^ 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  natiimal 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  countrv 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1994.  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"), 
These  Rules  were  published  in  the 
Federal  Register  on  Februarv  23.  1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  requested  and  terminated 
pursuant  to  these  Rules. 

Dated:  December  5.  2000 
Caratina  L.  Alston, 

I  'nited  States  Serretan.'.  .\'AFTA  Secretariat. 
!FK  D()(    00-33241  Filed  12-27-00:  8:45  amj 

BILLING  CODE  3510-GT-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[North  American  Free-Trade  Agreement, 
Article  1904] 

NAFTA  Panel  Reviews;  Request  for 
Panel  Review 

AGENCY:  NAFTA  Secretariat.  United 

States  Section.  International  Trade 

Administration.  Department  of 

Commerce. 

ACTION:  Notice  of  first  request  for  panel 

review. 

SUMMARY:  On  November  21.  2000. 
CEMEX.  S.A.  de  C.V.  ("CEMEX")  filed 
a  First  Request  for  Panel  Review  with 
the  United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  .North  American  Free  Trade 
Agreement.  On  November  22.  2000  a 
second  request  for  panel  review  was 
filed  by  Cementos  de  Chihuahua.  S  .•\ 
de  C.\'.  Panel  re\iew  was  requested  of 
the  five-year  sunset  re\'iew  of  the 
antidumping  duty  order  made  by  the 
International  Trade  Commission, 
respecting  Gra\  Portland  Cement  and 
Clinker  from  Mexico  This 
determination  was  published  in  the 
Federal  Register  (65  FR  65327)  on 
November  1.  2000.  The  NAFTA 
Secretariat  has  assigned  Case  Number 
USA-MEX-00-1904-10  to  these 
requests. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Cdratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat.  Suite 
2061.  14th  and  Constitution  Avenue. 
Washington.  DC  20230.  (202)  482-5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 

19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  estabHshes  d 
mechanism  to  replace  domestic  judicuil 
review  of  final  determinations  in 
antidumping  and  counter\'ailing  dutv 
cases  involving  imports  from  a  NAFT.\ 
countrv  with  review  bv  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  a^t  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1994.  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedurf  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23.  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  U'nited  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
November  21,  2000.  requesting  panel 
review  of  the  five-year  sunset  review  of 
the  antidumping  duty  order  described 
above. 

The  Rules  provide  that: 

(a)  a  Partv  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  bv  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  December  21.  2000); 

(b)  a  Partv.  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  anv  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
January  5.  2001);  and 

(c)  the  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law. 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 


Dated,  Uft;nmt)fr  .t.  2000. 
Caratina  L.  Alston. 

f  'nited  States  Secretary.  SAFTA  Secretariat 
IFK  OiK    0O-riJ42  F'ilp(i  12-27-OU:  8.45  am) 
BILLING  CODE  3510-GT-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Manufacturing  Extension  Partnership 
National  Advisory  Board 

AGENCY:  National  Institute  of  Standards 

and  Technology.  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  (iommittee  Act.  5  U  S.C.  app. 
2.  notice  is  hereby  given  that  the 
Manufacturing  Extension  Partnership 
National  Advisorv  Board  (MEPNAB). 
National  Institute  of  Standards  and 
Technologv  (NIST).  will  meet  Thursday. 
January  18.  2001  ft-om  8  a.m.  to  3:30 
p  m  The  MEPNAB  is  composed  of  eight 
members  appointed  bv  the  Director  of 
NIST  who  were  selected  for  their 
expertise  in  the  area  of  industrial 
e.xtension  and  their  work  on  behalf  of 
smaller  manufacturers.  The  Board  was 
established  to  fill  a  need  for  outside 
input  on  MEP.  MEP  is  a  unique  program 
c:onsisting  of  centers  in  all  50  states  and 
Puerto  Rico.  The  centers  have  been 
created  bv  state,  federal,  and  local 
partnerships.  The  Board  works  closely 
with  MEP  to  provide  input  and  advice 
on  MEPs  programs,  plans,  and  policies. 
The  agenda  will  include  a  review  by 
program  managers  of  their  programs  for 
2000  with  updates  and 
accomplishments  in  the  areas  of  center 
management,  tool  and  product 
tievelopment  and  national  marketing 
activities,  and  a  di-scussion  of  program 
goals  and  strategies  for  2001.  The 
portion  of  the  meeting  which  involves 
personnel  and  proprietary  budget 
information  will  be  closed  to  the  general 
public.  All  other  portions  of  the  meeting 
will  be  open  to  the  public. 
DATES:  The  meeting  will  convene 
lanuarv  18.  2001  at  8  a.m.  and  will 
adjourn  at  3;30  p.m.  on  lanuarv  18. 
2001. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Tenth  Floor  Conference  Room. 
.•\dministration  Building,  at  NIST. 
Gaithersburg,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Acierto.  Senior  Policy  Advisor. 
Manufacturing  Extension  Partnership. 
.National  Institute  of  Standards  and 
Technology.  Gaithersburg,  MD  20899- 


4800.  telephone  number  (301j  975- 
5033. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on 
December  18.  2000.  that  portions  of  the 
meeting  which  involve  discussion  of 
proposed  funding  of  the  MEP  may  be 
closed  in  accordance  with  5  U.S.C. 
552b(c)(9)(B}.  because  that  portion  will 
divulge  matters  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agencv  actions;  and  that 
portions  of  the  meeting  which  involve 
discussion  of  the  staffing  of  positions  in 
MEP  mav  be  closed  in  accordance  with 
5  U.S.C.  552b(c)(6).  becau.se  divulging 
information  discussed  in  that  portion  of 
the  meeting  is  likely  to  reveal 
information  of  a  personal  nature,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Dated:  December  21.  2000. 
Raymond  G.  Kammer. 

Director 

\VR  Do( .  00-33092  Filed  12-29-00;  8:45  amj 

BILLING  CODE  3510-13-M 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 

National  Medal  of  Technology 

ACTION:  Proposed  collection;  Comment 
request. 

SUMMARY:  The  Department  of  Commerce 
(DOC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
the  continuing  and  proposed 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  26. 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clav'ton,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  6086,  1401 
Constitution  Avenue.  NW..  Washington. 
DC  20230  or  via  the  Internet 
(MCla\'ton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Mildred  Porter.  Director.  National 
Medal  of  Technology  Program. 
Technology  Administration,  1401 
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Constitution  Avenue,  NW.,  Room  4226, 
Washington,  DC  20230.  In  addition, 
written  comments  may  be  sent  via  fax, 
(202)  501-8153,  and  e-mail  to 
mporter@ta.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  information  collection  is  critical 
for  the  Nomination  Evaluation 
Committee  to  determine  nomination 
eligibility  and  merit  according  to 
specified  criteria  or  the  annual  selection 
of  the  Nation's  leading  technological 
innovators  honored  by  the  President  of 
the  United  States.  The  information  is 
needed  in  order  to  comply  with  P.L.  96- 
480  and  P.L.  105.309.  Comparable 
information  is  not  available  on  a 
standardized  basis. 

II.  Method  of  Collection 

By  mail,  but  the  nomination  forms 
and  instructions  are  electronically 
posted  on  the  National  Medal  of 
Technology  web  site  so  interested 
parties  can  review  criteria  and 
informational  requirements  at  their 
convenience. 

UI.  Data 

OMB  Number:  0692-0001. 

Form  Number:  None. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit 
organizations;  not-for-profit  institutions: 
and.  Federal  Government. 

Estimated  Number  of  Respondents: 
102. 

Estimated  Time  Per  Response:  25 
hours. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  2550. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  None. 

IV.  Requests  for  Comments 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (bj  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costj  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
Lmrden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sumifnarize  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 


it  will  also  become  a  matter  of  public 
record. 

Dated:  December  21.  2000. 
Madeleine  Clayton, 

Departm(  ntal  Forma  Clearance  Officer.  Offitr 
of  the  Chief  Information  Officer. 

|FR  Dor.  00-33240  Filed  12-27-00:  84=1  ami 

BILLING  CODE  3510-18-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  Temporary  Amendment 
to  the  Requirements  for  Participating 
In  the  Special  Access  Program  for 
Caribbean  Basin  Countries 

December  21.  2000. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending 
amendments  of  requirements  for 
participation  in  the  Special  Access 
Program  for  a  temporary  period. 

EFFECTIVE  DATE:  January  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 

E.  Mennitt.  International  Trade 

Specialist,  Office  of  Textiles  and 

Apparel,  U.S.  Department  of  Commerce. 

(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Autiiority:  Section  204  of  the  .Agricultural 
,\ct  of  1956.  as  amended  (7  U., S.C.  1854); 
Executive  Order  11651  of  Man  h  3.  1972.  as 
amended. 

A  notice  published  in  the  Federal 
Register  on  December  18.  1998  (63  FR 
70112),  amended  on  December  24.  1998 
(64  FR  149.  published  on  January  4. 
1999).  extended  the  exemption  period 
for  women's  and  girls'  and  men's  and 
boys'  chest  type  plate,  "hymo"  piece  or 
"sleeve  header"  of  woven  or  weft- 
inserted  warp  knit  construction  of 
coarse  animal  hair  or  man-made 
filaments  used  in  the  manufacture  of 
tailored  suit  jackets  and  suif-tvpe  jackets 
in  Categories  433.  435.  443.  444.  633. 
635,  643  and  644.  which  are  entered 
under  the  Special  Access  Program,  for 
the  periods  December  23.  1998  through 
December  31,  2000  for  women's  and 
girls':  and  September  23.  1998  through 
December  31.  2000  for  men's  and  bovs'. 
See  also  61  FR  49439.  published  on  " 
September  20.  1996.  as  amended.  On 
December  9.  1999.  that  directive  was 
amended  to  include  goods  covered 
under  the  Outward  Processing  Program 
(see  64  FR  69746.  published  on 
December  14,  1999.). 

Effective  on  January  1.  2001.  these 
directives  are  being  amended  to  extend 


this  exemption  period  from  Januarv  1. 
2001  through  December  31.  2002.  ' 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982. 
published  on  December  22.  1999). 

Richard  B.  Steinkamp, 

Chairman.  Committee  for  the  Implementation 
ol  Textile  Aiirefmi^nts. 

Committee  for  the  Implementation  of 
Textile  Agreements 

December  21.  2000. 

Commissioner  of  Customs. 
Department  of  the  Treasurw 
Washington.  DC  20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the 
directives  issued  to  you  on  December 
14.  1998.  December  24.  1998.  and 
December  9.  1999  by  the  Chairman. 
Committee  for  the  Implementation  of 
Textile  Agreements.  Those  directives 
concern  the  foreign  origin  exception  for 
findings  and  trimmings  in  Categories 
433. 435. 443. 444.  633.  635.  643  and 
644  under  the  Special  .Access  Program 
and  extended  the  amendment  for  the 
periods  December  23.  1998  through 
December  31.  2000  for  women's  and 
girls'  "hymo"  type  interlinings  and 
September  23.  1998  through  December 
31.  2000  for  men's  and  boys'  "hymo" 
type  interlinings.  See  also  directive 
dated  September  16.  1996  (61  FR 
49439).  as  amended. 

Effective  on  January  1.  2001.  bv  date 
of  export,  you  are  directed  to  extend 
through  December  31.  2002.  the 
amendment  to  treat  non-L'.S.  formed. 
LI. S. -cut  interlinings  for  chest  type  plate, 
"hymo  "  piece  or  "sleeve  header"  of 
woven  or  welf-inserted  warp  knit 
construction  of  coarse  animal  hair  or 
man-made  filaments  used  in  the 
manufacture  of  tailored  suit  jackets  and 
suit-type  jackets  in  Categories  433.  443. 
633  and  643  as  qualif\'ing  for  exception 
for  findings  and  trimmings,  including 
elastic  strips  less  than  one  inch  in 
width,  created  under  the  .Special  Access 
Program  effective  September  1.  1986 
(see  51  FR  21208)   In  the  aggregate.  .>uch 
interlinings.  findings  and  trimmings 
must  not  exceed  25  percent  of  the  cost 
of  the  components  uf  the  assembled 
article.  Non-U  S.  formed.  L.S  -(  ut 
interlinings  may  be  used  in  imports  of 
women's  and  girls'  and  men's  and  boys' 
suit  jackets  and  suit-type  jackets  entered 
under  the  Special  Access  Program 
(9802.00.8015)  provided  they  are  cut  in 
the  United  States  and  of  a  t\  pe 
described  above. 
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The  Committee  for  the 
Implementation  of  Te.xtile  Agreements 
has  determined  that  this  action  falls 
within  the  foreign  affairs  exception  of 
the  rulemaking  provisions  of  5  U.S.C. 
553(a)(1). 

Sincerely. 
Richard  B.  Steini^amp. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Dor  00-33050  Filed  12-27-00;  8:45  am) 

BILLING  CODE  3510-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Availability  of  the  Correlation:  Textile 
and  Apparel  Categories  With  the 
Harmonized  Tariff  Schedule  of  the 
United  States  for  2001 

De(.ember  21.  JOdO 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U  S  Department  of  Ciommerce, 
(202) 482-3400 

SUPPLEMENTARY  INFORMATION:  The 
Committee  for  the  Implementation  of 
Te.xtile  Agreements  (CITA)  announres 
that  the  2001  Correlation,  based  on  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  will  be  available  in 
lanuarv  2001  as  part  of  the  (3ffice  of 
Textiles  and  Apparel  (OTEXA)  CD-Rom 
publications 

The  CD-Rom  may  be  purchased  from 
the  US.  Department  of  Commerce, 
Office  of  Textiles  and  .Apparel.  14th  and 
Constitution  .\venue,  NVV  .  room  H3100. 
Washington.  DC  20230,  ATTN:  Barbara 
,\nderson.  at  a  cost  of  $25.  Checks  or 
money  orders  should  be  made  payable 
to  the  I'.S.  Department  of  Commerce. 
The  Correlation  is  also  available  on  the 
OTEXA  website  at  http:// 
otexa.ita.doc.gov 

Richard  B.  Steinkamp, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements, 

[PR  Doc.OO-33049  Filed  12-27-00;  8:45  ami 

BILLING  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

AGENCY:  Department  of  the  Nav)'.  DOD, 


ACTION:  Notice  of  closed  meeting  of  the 
CNO  Executive  Panel. 


SUMMARY:  The  CNO  Executive  Panel  is 
to  conduct  the  final  briefing  of  the 
Expeditionarv  Sensors  Task  Force  to  the 
f^hief  of  .Naval  Operations.  This  meeting 
will  consist  of  discussions  relating  to 
how  to  best  bring  a  robust  sensor  system 
with  supporting  networks  into  being. 
DATES:  The  meeting  will  be  held  on 
lanuarv  19.  2001  from  9:30  to  11  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  office  of  the  C^hief  of  Naval 
Operations.  2000  Navv  Pentagon, 
Washington.  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONCERNING 
THIS  MEETING  CONTACT:  Commander 
Christopher  Agan.  C^NO  Executive 
Panel.  4825  Mark  Center  Drive. 
Alexandria.  Virginia  22311,  (703)  681- 
6205. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
t(i  the  provisions  of  the  Federal 
Advisorv  Committee  Act  (5  U.S.C.  App. 
2),  these  matters  constitute  classified 
information  that  is  specificallv 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are,  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navv  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  thev  will  be  conc:erned  with 
matters  listed  in  section  552b(l)  of  title 
5,  United  States  Code. 

Dated   Dei  ember  14.  2000 
lames  L,  Roth, 

Lieutenant  Commander,  United  States  Saw. 
ludge  Advocate  General's  Corps.  Federal 
Register  Liaison  Officer 

|FR  Doc.  00-33053  Filed  12-27-00.  8  45  ami 
BILLING  CODE  3810-FF-P 


(2)  Faculty  Matters 

(3)  Departmental  Reports 

(4)  Financial  Reports 

(5)  Report— President.  USUHS 

(fil  Report — Dean.  School  of  Medicine 
(7|  Report — Dean.  Ciraduate  School  of 
■Nursing 

(8)  Comments — Chairman,  Board  of  Regents 

(9)  New  Business 


UNIFORMED  SERVICES  UNIVERSITY 
OF  THE  HEALTH  SCIENCES 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Uniformed  Services  University  of  the 

HtMlth  S(  iciK  fs 

TIME  AND  DATE:  HOO  a.m.  to  4:00  p.m., 

February  6,  2001. 

PLACE:  Uniformed  Services  University 

ot  the  Health  Sciences.  Board  of  Regents 

Conference  Room  (D3001),  4301  [ones 

Bridge  Road,  Bethesda,  MD  20814-4799. 

STATUS:  Open — under  'Government  in 

the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED: 

8:;J0  a.m.  Meetins — Board  ol  Regents 

(1)  .Approval  nt  Mmule.s— .\ovciiil)(;r  20,  2000 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Bobbv  D.  Anderson,  Executive 
Secretary",  Board  of  Regents,  (301)  295- 
3116. 

Dated:  December  22.  2000. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc  00-33268  Filed  12-26-00;  10:57 

am] 

BILUNG  CODE  S001-01-M 


DEPARTMENT  OF  ENERGY 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Department  of  Energy. 
ACTION:  Submission  for  0MB  review: 
comment  request. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  submitted  renewals  for  an 
additional  three  years  for  the 
information  collection(s)  listed  at  the 
end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  sections  3507(h)(1)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  (44  U.S.C.  3501  et  seq). 

Each  entry  contains  the  following 
information:  (1)  The  collection  number 
and  title;  (2)  a  summary  of  the  collection 
of  information,  type  of  request  (new, 
revision,  extension,  or  reinstatement), 
response  obligation  (mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefits);  (3)  a  description  of  the  need 
and  proposed  use  of  the  information;  (4) 
a  description  of  the  likely  respondents; 
and  (5)  an  estimate  of  the  total  annual 
reporting  burden  (i.e..  the  estimated 
number  of  likely  respondents  times  the 
proposed  frequency  of  response  per  year 
times  the  average  hours  per  response). 
DATES:  Comments  must  be  filed  by 
lanuary  29,  2001.  If  you  anticipate  that 
vou  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  vou  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  OMB  Desk  Officer  may 
be  telephoned  at  (202)  395-7318.  (Also, 
please  notify  the  DOE  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
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Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Records 
Management  Division,  Office  of  the 
Chief  Information  Officer,  at  the 
addressee  below.) 

FOR  FURTHER  INFORMATION,  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Susan  L.  Frey, 
Director,  Records  Management  Division, 
Office  of  Records  and  Business 
Management  (SO-312),  U.S.  Department 
of  Energy.  Germantown,  MD  20874- 
1290.  Ms.  Frey  can  be  contacted  by 
telephone  at  (301)  903-3666,  or  e-mail 
at  Susan.Frey@hq.doe.gov 

SUPPLEMENTARY  INFORMATION:  The 

information  collections  submitted  to 
OMB  for  review  were:  1.  Current  OMB 
No.:  1910-0400.  Package  Title: 
Financial  Assistance.  Sunimary:  A 
three-year  extension  is  requested,  which 
includes  both  mandatory  and  response 
to  obtain  or  retain  benefits.  Purpose: 
This  information  is  required  by  the 
Department  to  manage  all  phases  of  the 
process  of  awarding,  administering,  and 
closing  out  financial  assistance  awards. 
The  package  contains  58  information 
and/or  recordkeeping  requirements. 
Type  of  Respondents:  DOE  management 
and  operating  contractors  and  offsite 
contractors.  Estimated  Number  of 
Burden  Hours:  664,673. 

2.  Current  OMB  No.  1910-1000. 
Package  Title:  Personal  Property. 
Summary:  A  three-year  extension  is 
requested  for  these  mandatory  response 
obligations.  Purpose:  This  provides  the 
Department  with  the  information 
necessary  for  the  managenient,  control, 
reutilization,  and  disposal  of 
government  personal  property.  The 
package  contains  29  information  and/or 
recordkeeping  requirements.  Type  of 
Respondents:  DOE  management  and 
operating  contractors  and  offsite 
contractors.  Estimated  Number  of 
Responses:  3,857.  Estimated  Total 
Burden  Hours:  247,374. 

3.  Current  OMB  No.:  1910-1800. 
Package  Title:  Safeguards  and  Security. 
Summary:  A  three-year  extension  is 
requested  for  these  mandatory  response 
obligations.  Purpose:  This  information 
is  required  by  the  Department  for  guard 
service  contracts,  security  classified 
records,  facility  secm-ity,  nuclear  facility 
safety,  and  nuclear  facility  security.  The 
package  contains  information  and/or 
recordkeeping  requirements.  Type  of 
Respondents:  DOE  management  and 
operating  contractors  and  offsite 
contractors.  Estimated  Total  Burden 
Hours:  612,985. 


Statutory  Authority:  Sections  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  (44  U.S.C.  3501  et  seq). 

Issued  in  Washington,  DC.  December  20. 
2000. 

Susan  L.  Frey, 

Director,  Records  Management  Division. 
Office  of  Records  and  Business  Management. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  00-33091  Filed  12-27-00;  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -166-001] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

December  21,  2000. 

Take  notice  that  on  December  15, 
2000,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2,  the 
following  revised  tariff  sheets,  to  be 
effective  January  1,  2001: 

Substitute  Fifteenth  Revised  Sheet  No.  570 
Substitute  Second  Revised  Sheet  No.  573 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  correct  a 
clerical  error  in  ANR's  December  1, 
2000  filing  in  the  captioned  proceeding, 
which  sought  a  continuance  of  the 
suspension  of  ANR's  tariff  provisions 
regarding  the  requirement  to  annually 
redetermine  the  monthly  charge  for 
services  provided  to  High  Island 
Offshore  System  under  ANR's  Rate 
Schedule  X-64.  The  December  1st  filing 
did  not  reflect  that  (a)  the  proposed 
charge  was  an  armual  fee,  and  (b)  the 
term  extension  commences  on  January 
1,  2001  and  expires  December  31,  2015. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
v\'w\^'. fere. fed. us/online/ rims.htm  (call 
202-208-2222  for  assistance). 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 


paper  See.  18  CFR  385.2001(a)(9)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
\^■^^•^^■. fere. fed. us/efi/doorbell  htm. 

Linwood  A.  Watson.  Jr., 

.Acting  Secretan,-. 

[FR  Doc.  00-33096  Filed  12-27-00:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -192-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  21.  2000. 

Take  notice  that  on  December  15. 
2000.  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  bearing  a 
proposed  effective  date  of  )anuarv  1, 
2001: 

Forty-seventh  Revised  Sheet  .No.  25 
Forty-seventh  Revised  Sheet  No.  26 
Forty-seventh  Revised  Sheet  No.  27 
Twenty-first  Revised  Sheet  No,  M.\ 

Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  Stipulation 
I,  Article  I.  Section  E.  True-up 
Mechanism,  of  the  Settlement 
(Settlement)  in  Docket  No.  RP95^08  et 
al..  approved  by  the  Commission  on 
April  17.  1997  (79  FERC  "B  61.044 
(1997)).  Under  the  approved  section  of 
the  Settlement.  Columbia  is  required  to 
true-up  its  collections  pursuant  to  the 
Settlement  Component  for  12-month 
periods  commencing  November  1.  1996 
and  ending  October  31.  2004.  The  fourth 
12-month  Period  (Period  IV)  ended 
October  31.  2000.  Columbia  is  making 
this  true-up  filing  in  compliance  with 
the  Settlement  to  return  a  net  over- 
recovery  of  32.130,235  for  Period  I\'. 
which  includes  interest  and  the  true-up 
of  the  Period  III  Settlement  Component 
adjustment,  through  an  adjustment  to 
the  Settlement  Component  of  the  base 
rates  for  the  period  January  1,  2001 
through  October  31,  2001. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\ene  or  a  protest  with  the 
Federal  Energy  Regulator^'  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
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Rules  and  Regulations.  All  such  motiuns 
or  protests  must  be  filed  in  accordance 
with  section  134.210  of  the 
Commissions  Regulations  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.■\n\  person  wishing  to  become -a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room  This  filing  mav  be  viewed  on  the 
web  at  http:    www. fere. fed. us'online/ 
rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385,2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http;//www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Actini>  SfiTftan, 

IFR  Doc.  00-33098  Filed  12-27-00;  8:45  am] 

BILLING  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-408-038] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

December  21.  2000. 

Take  notice  that  on  December  15. 
2000.  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  a 
filing  in  compliance  with  Stipulation  II, 
Article  III.  Section  F.  of  the  settlement 
filed  in  Docket  No   RP95-408  et  al. 
approved  on  April  17.  1997  (79  FERC 
^61.044  (1997))  (Settlement). 

In  accordance  with  this  provision. 
Columbia  is  required  to  share  with  its 
customers  the  gain  or  loss  on  the  sale  of 
certain  gathering  and  products 
extraction  facilities  On  December  15, 
1999.  Columbia  shared  the  initial  gain 
on  the  disposition  of  its  stranded 
gathering  and  products  extraction 
facilities.  In  the  instant  filing,  Columbia 
is  filing  to  share  an  additional  excess  of 
SO. 676  Columbia  is  also  filing  a  report 
on  its  plan  to  dispose  of  its  remaining 
gathering  facilities  as  required  under  the 
terms  of  Stipulation  II,  Article  III. 
Section  F  of  the  Settlement 

Columbia  states  further  that  copies  of 
this  filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  section 
1^85  211  of  the  Commission's  Rules  and 
Regulations  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appriipriate  action  to  ))e  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  Copies  of  this  filing  are 
on  file  With  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing 
mavbe  viewed  on  the  web  at  http:// 
www. fere.  fed. us 'online/rims. htm  (call 
202-208^2222  for  assistance). 
Comments  and  protests  mav  be  filed 
electrunicallv  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  \.  Watson.  Ir.. 

Ac(/;ii{  Sf(  retan. 

|FR  Doc  0O-33101  Filed  12-27-00;  8:45  ami 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -190-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Filing  of  Pro 
Forma  Tariff  Sheets 

Dt!i,fnibfr  Jl.  20U11. 

Take  notice  that  on  December  15. 
2000.  Kern  River  Gas  Transmission 
Company  (Kern  River)  tendered  for 
filing  as  part  <>i  its  FERC]  Gas  Tariff. 
Second  Revised  X'olume  No  1.  the  prcj 
forma  tariff  sheets  listed  in  Appendix  A 
to  the  filing. 

Kern  Rivt'r  states  that  the  purpose  of 
the  filing  IS  tn  e.stablish  hi  Kern  River's 
tariff  a  mechanism  for  converting  the 
maximum  daily  (juantities  (MDQs) 
stated  in  transportation  service 
agreements  that  were  executed  on  a 
volumetric  [i  e  .  Mcf)  basis  to  demand 
maximum  daily  quantities  (DMDQs). 
transportation  maximum  daily 
quantities  (TMDQs),  and  receipt  and 
deliverv  point  entitlemtmts.  all  on  a 
thermal  [if  .  Dth)  basis,  and  all  as  more 
fully  de.scribed  in  the  filing. 

Kern  River  states  that  it  has'erved  a 
copy  of  this  filing  upun  it,->  custcjmers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatory-  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  27.  2000.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://w\vyv. fere. fed. us/efi/doorbell. htm. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

'PR  Do(  .  00-  i.tOOi)  Filed  12-27-00:  8:45  am} 
BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-022] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  21.  2000. 

Take  notice  that  on  December  18. 
2000.  Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  proposed  to  become 
effective  on  December  19.  2000. 

■fhird  Revised  .Sheet  No.  6fi.\ 

Northern  states  that  the  abcjve  sheet  is 
being  filed  to  amend  the  negotiated  rate 
transaction  with  OGE  Energy  Resources, 
Inc.  filed  on  December  12,  2000  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines.  Specifically, 
the  amendment  sets  forth  the  MDQ  that 
the  negotiated  rate  applies  to  through 
the  end  of  December.  2000. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
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Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www. fere. /fed. /us/online/rims. htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a){l}{iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  (r.. 

Acting  Si'cretan: 

IFR  Dot    00-33097  Filed  12-27-00:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-021] 

Northern  Natural  Gas  Cpmpany;  Notice 
of  Compliance  Filing 

Decemtier  21.  2000. 

Take  notice  that  on  December  15. 
2000.  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1 .  the  following  tariff  sheet 
proposed  to  be  effective  November  1, 
2000: 

Substitute  Eleventh  Revised  Sheet  No.  66 

Northern  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  issued  on 
November  30.  2000  in  Docket  No.  RP96- 
272-019.  Northern  is  filing  the  revised 
tariff  sheet  to  specify  separately  the 
components  of  the  negotiated  rate 
between  the  transmission  component 
and  the  construction  cost 
reimbursement  component  in  Footnote 
7  yvhich  details  the  negotiated  rate 
agreement  with  Midwest  Natural  Gas, 
Inc. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory*  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wyvw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
cm  the  Commission's  web  site  at  http:/ 
/www. fere. fed. us/efi/doorbell. htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secrftar}'. 

(FR  Doc .  00-3:j102  Filed  12-27-00;  H:4n  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-136-016] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Refund  Report 

December  21.  20U0 

Take  notice  that  on  December  18. 
2000  Williams  Gas  Pipeline  Central.  Inc. 
(Williams)  tendered  for  filing  its 
interruptible  excess  refiind  report  for 
the  twelve-month  period  ended 
September  2000. 

Williams. stated  that  a  copy  of  its 
filing  was  served  on  all  participants 
listed  on  the  service  list  maintained  by 
the  Commission  in  the  docket 
referenced  above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  yvith  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  28,  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http;// 
wyvw. fere. fed.  us /online/rims. htm  [call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson.  Jr.. 

Aning  SecrPtary 

[FR  Doc.  00-33100  Filed  12-27-00:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2194;  Project  No.  135] 

North  Fori<  Hydroelectric  Project,  Oak 
Grove  Hydroelectric  Project,  Portland 
General  Electric  Company,  Portland. 
Oregon;  Notice  of  Intent  To  Conduct 
Public  Scoping  Meetings 

DcttrnTber  21.  2000 

The  Federal  Energy  Regulator)' 
Commission  (Commission  or  FERC) 
allows  an  applicant  in  the  relicense  of 
a  hydroelectric  project,  the  option  of 
filing  a  Third  Party  Contractor  prepared 
Environmental  Impact  Statement  (ELS) 
in  lieu  of  Exhibit  E  of  the  license 
application.  Portland  General  Elec  trie 
(PGE — Applicant)  has  requested,  and 
the  Commission  has  approved  this 
alternative  procedure  for  the  relicense  of 
the  North  Fork  Hydroelectric  Project  .No. 
2195  and  the  C3ak  Grove  Hydroelectric 
Project  No.  135.  The  121-megawatt 
North  Fork  project  is  located  on  the 
Clackamas  River.  Oregon  and  the  44- 
megauatt  Oak  Grove  Project  is  located 
on  the  Oak  Grove  Fork  of  the  Clackamas 
River.  Public  and  agency  scoping 
meetings  will  be  held  on  February  6. 
2001.  for  preparation  of  a  preliminary 
Environmental  Impact  Statement 

Scoping  Meetings 

FERC  staff  will  conduct  one  agency 
scoping  meeting  and  one  public 
meeting.  The  agency  scoping  meeting 
will  focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns,  while  the  public  scoping 
meeting  is  primarily  for  public  input. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  one  or  both  of  the  meetings, 
and  to  assist  the  staff  in  identify-ing  the 
scope  of  the  environmental  issues  that 
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•^hnuld  be  analyzed  in  the  ELS.  The 
timt's  and  locations  of  these  meeting  art' 
as  follows: 
Agency  Scoping  Meeting 

DafH  February  B.  2001. 

Time.  9;00  am. -noon 

Place  Two  World  Trade  Center 
(Mezzanine). 

Address:  121  SW  Salmon  Street. 
Portland.  Oregon. 
Public  Scoping  Meeting 

Dnte:  February  6,  2001. 

Time  700  p.m. -9:00  p  m 

Place  Mt.  Hood  National  Forest. 
Clackama.-.  Rht^r  Ranger  District  Office. 

Address  595  N.VV.  Industrial  Way, 
Estacada.  Oregon. 

The  Ranger  District  Office  is  located 
off  of  Highway  224.  one-half  mile  west 
of  the  town  of  Estacada  Industrial  Way 
runs  parallel  to  Hwy  224  and  is  one 
bloc  k  south.  There  is  a  sign  for  the  office 
on  Hwy  224. 

To  help  focus  discussi(jns  we  will 
distribute  a  Scoping  Document  (SDl) 
outlining  the  subject  areas  to  be 
addressed  at  the  meeting  to  the  parties 
on  the  Commission's  mailing  list. 
Copies  of  the  SDl  also  will  be  available 
at  the  scoping  meetings 

Ob|ectives 

.\t  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  enyinmmental  issues 
tentatu  eh  identified  fur  analysis  in  the 
EIS;  (2)  solicit  from  the  meeting 
participants  all  ayailable  information, 
especially  quantifiable  ciata.  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EIS.  includint;  viewpoints  in  t)pposition 
to.  or  in  support  of.  the  staffs 
preliminary  views;  (4)  determine  the 
relative  depth  of  analysis  for  issues  to  be 
addressed  in  the  EIS;  and  (5)  identif>' 
resource  issues  that  are  of  lesser 
importance,  and.  therefore,  do  not 
require  detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project   Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  sign  in  before  the 
meeting  starts  and  to  c:learly  identify* 
themselves  for  the  record   Speaking 
time  for  attendees  at  the  meetings  will 
be  determined  before  the  meeting,  based 
on  the  number  of  persons  wishing  to 
speak  and  the  appro.ximate  amount  of 
time  available  for  the  session   .-\11 
speakers  will  be  provided  at  least  5 
minutes  to  present  their  views. 

Individuals,  organizations,  and 
agencies  with  en\ironmental  expertise 


and  conrerns  are  encouraged  to  attend 
the  meeting-;  .uid  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EIS. 

Submitting  Comments 

Person^  i:hoi)sing  not  to  speak  at  the 
meetings,  but  wh(j  have  views  on  the 
issues,  may  ^ubinit  written  statements 
for  inclusion  m  the  public  record  at  the 
meeting,  or  mail  their  comments  to:  Mr. 
David  Heint/man.  Portland  General 
Electric  [A  WTC-BRHIJ.  121  SW 
Salmon  .Street.  Portland.  OR  97204. 
(503)  4b4-Hir>2 

All  correspondence  must  identify  the 
Projects  on  the  first  page  as:  Clackamas 
River  Hydroelectric  Relicensing.  Oak 
c;rove  Pro|ect— FERC  .No   135  and  North 
Fork  Project— FERC  No.  2195   All 
correspondence  should  be  postmarked 
no  later  than  March  7.  2001 

For  further  information,  please 
contai  t  D.ivui  Heintzman.  PGE.  (503) 
464-8162  or  lohn  Blair.  FERC.  (202) 
219-2H4.T 

LinMuud  A.  VVat.son,  )r.. 

Acting  Secrf  tan 

|FR  Dim:  00-.i:»103  Filed  12-27-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  and  Solicit 
Written  Scoping  Comments 

Dec  em  bet  Jl    JlllKl 

Take  noiu  e  tli.it  the  tollowing 
hvdroelei  tru  applu  ,ition  has  been  filed 
with  Coiuiiiission  and  is  available  for 
public  inspection: 

a   Tvpe  of  Application  Subsequent 
License. 

b.  Project  So    2103-002 

(    Dnte  filed   lune  29.  2000. 

d   Apfiln  iiiit  Cominco  American 
Incorpnraleii 

e  \(in]c  of  Project  iledar  Creek. 

f.  Locution:  On  Cedar  Creek,  a 
tributary  of  the  Pend  Oreille  River,  in 
.Stevens  Coiiiit\ .  Washington,  The 
Project  occupies  2.058  acres  of  land 
managed  by  the  Bureau  of  Land 
Management.  0.298  acre  of  International 
Boundar\'  Reserve  land  controlled  by 
the  liiteriiation.il  [oint  (Commission,  and 
0.44  acre  of  private  land 

g.  Filed  Pursiumt  to:  Federal  Power 
Act.  16  use.  791(a)-825(r). 

h.  Applicant  Contact:  Bruce  DiLuzio. 
Cominco  American  Incorporated.  15918 
E.  Euclid  Avenue.  Spokane.  WA.  98216. 
(509)  747-6111. 


i.  FERC  Contact:  Brandi  Bradford, 
(202) 219-2789. 
brandi. bradford@ferc. fed. us. 

j.  Deadline  for  filing  scoping 
comments:  February  26.  2001. 

All  documents  (original  and  eight 
copies)  should  be  field  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervenor 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  tlie  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www  fere. fed. us/efi /doorbell. htm. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1  The  existing  Cedar  Creek  Project 
consists  of  2.4  acres  of  land  periodically 
inundated  by  operation  of  the  Waneta 
Project  Icjcated  in  British  Columbia, 
Canada,  The  Cedar  Creek  Project  area  is 
located  in  the  United  States.  All  Waneta 
Project  facilities,  including  the  dam  and 
power  generation  facilities,  are  located 
in  Canada  and  are  outside  FERC 
jurisdiction.  Within  the  confines  of  the 
Cedar  Creek  Project,  the  maximum  pool 
is  EL  1517.8  (Canadian  Geodetic  Survey 
of  Canada  Datum)  and  minimum  pool  is 
EL  1502.  Cominco  American 
Incorporated  currently  has  flowage 
rights  to  lands  in  the  Cedar  Creek 
Project  boundary  up  to  EL  1521. 

m  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE..  Room  2 A,  Washington. 
DC  20426.  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/rims.htm  (call 
202)  208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Scoping  Process. 

The  Commission  intends  to  prepare 
an  Environmental  Assessment  (EA)  on 
the  project  in  accordance  with  the 
National  Environmental  Policy  Act.  The 
EA  will  consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 
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We  are  asking  agencies,  Native 
American  tribes,  non-govemmental 
organizations,  and  individuals  to  help 
us  identify  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EA,  and  to  provide  us  with  information 
that  may  be  useful  in  preparing  the  EA 
by  submitting  written  scoping 
comments. 

To  help  focus  comments  on  the 
environmental  issues,  a  Scoping 
Document  1  that  outlines  subject  areas 
to  be  addressed  in  the  EA  will  soon  be 
mailed  to  those  on  the  mailing  list  for 
the  project.  The  Scoping  Document  1 
will  also  be  available  from  the  address 
and  website  listed  in  item  m  above.  For 
further  information,  please  contact 
Brandi  Bradford  at  (202)  219-2789. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  00-33104  Filed  12-27-00;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Settlement  Agreement  and 
Soliciting  Comments 

December  21.  2000. 

Take  notice  the  following  Settlement 
Agreement  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Settlement  on 
New  Minor  License  Application. 

b.  Project  No.;  2694-002,  Project 
Name;  Queens  Creek,  Applicant; 
Nantahala  Power  and  Light,  a  Division 
of  Duke  Engineering  Corporation. 

c.  Date  Settlement  Agreement  Filed: 
October  30,  2000. 

d.  Location:  On  Queens  Creek,  near 
the  town  of  Topton,  in  Macon  County, 
North  Carolina.  The  project  would  not 
utilize  federal  lands. 

e.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  79l{a)-825(r). 

f.  Applicant  Contact:  John  Wishon; 
301  NP&L  Loop  Road;  Franklin,  NC 
28734;  (828)  369-4604. 

g.  FERC  Contact:  Kevin  Whalen  (202) 
219-2790. 

h.  Deadline  dates:  Comments  due: 
(anuarv  29,  2001.  Replay  comments  due: 
February  12,  2001. 


i.  All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary;  Federal  Energy 
Regulatory  Commission;  888  First 
Street,  NE;  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resoiu^ce  agency. 

Protests,  comments  on  filings, 
comments  on  environmental 
assessments  and  environmental  impact 
statements,  and  reply  comments  may  be 
filed  electronically  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http;//wwrw. fere. fed. us/efi/doorbell. htm. 

j.  A  Settlement  Agreement  was  filed 
with  the  Commission  on  October  30. 
2000.  The  agreement  is  the  final. 
executed  Queens  Creek  Settlement 
Agreement  for  Project  No.  2694.  The 
purpose  of  the  agreement  is  to  resolve 
among  the  signatory  parties  issues 
related  to  reservoir  operating  limits, 
recreational  facility  improvements,  and 
minimum  flows  in  the  bypass  reach,  as 
well  as  other  resolved  subjects. 
Comments  and  reply  comments  on  the 
Settlement  Agreement  are  due  as 
indicated  in  item  h.  above. 

1.  A  copy  of  the  offer  of  settlement  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington. 
DC  20246,  or  by  calling  (202)  208-1371. 
The  Settlement  Agreement  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  f 
above. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

[FR  Doc.  00-33105  Filed  12-27-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

Decemher  21.  2000, 

a.  Type  of  Application:  Application  to 
Convey  5  Parcels  totaling  20.71  Acres  of 
Project  Land  for  Residential 
Development. 

b.  Project  \o.:  516-329,  516-330. 
516-331.  516-332. and  516-333. 

c.  Date  Filed:  November  27.  2000. 

d.  Applicant:  South  Carolina  Electric 
&  Gas  Company. 

e.  S'ame  of  Project:  Saluda. 

f.  Location:  The  project  is  located  in 
Saluda.  Lexington.  Newberry  and 
Richland  Counties.  SC. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact:  Thomas  G. 
Eppink.  Esquire  Senior  Attorney.  South 
Carolina  Electric  &  Gas  Company.  Legal 
Department-130.  Columbia.  SC  29218. 
(803)  217-9448.  or,  Beth  Trump.  Real 
Estate  Coordinator.  (803)  217-7912. 

I.  FERC  contact:  [ohn  K.  Hannula. 
(202)  219-0116. 

j.  Deadline  for  filing  comments, 
motions  to  intervene  and  protest:  3U 
days  from  the  issuance  date  of  this 
notice.  Please  include  the  project 
number  (516-329.  etc.)  on  any 
comments  or  motions  filed.  All 
documents  (original  and  eight  copies) 
should  be  filed  with:  David  P.  Boergers. 
Secretary',  Federal  Energy  Regulatory' 
Commission.  888  First  Street.  NE. 
Washington.  DC  20426.  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

k.  Description  of  the  Application: 
South  Carolina  Electric  &  Gas  Company 
requests  Commission  approval  to  sell  5 
parcels  of  project  fringeland  totaling 
20.7  acres  for  residential  development 
to: 


Subdocket  No. 

Buyer's  name 

Size  in  acres 

+/- 

Location 

-329  „. 

Hamm  Estate  

4.57 
4.53 
5.0 

5.0 
1.61 

Off  Macedonia  Church  Road.  Newberry  County. 

Off  R  391 .  Saluda  County, 

Off  Wildwood  Road.  Saluda  County 

Off  Road  S-^1-89.  Saluda  County 

Off  Dreher  Island  Rd..  Lexington  County 

-330  

Michel  Hawkins  

-331    

Kenneth  Chapman  

-332  

Nick  Leventis 

-333  

Brent  Rk;hardson  
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1.  Locations  of  the  application:  A  copy 
of  tht»  application  is  available  for 
in.sppctit)n  and  reprodLa:tion  at  the 
Commission's  Public  Reference  Room, 
located  at  H88  First  Street.  NE.  Room 
2 A.  Washington.  DC  20426.  or  by  calling 
(202)  208-1371  The  application  may  be 
viewed  on  the  web  at  www.frc.fed.us/ 
onlinerims.htm  (Call  202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
addresses  in  time  h  above. 

m.  Comments.  Protests,  or  Motions  to 
Intervene —  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  .383.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  inter\'ene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

n.  Filing  and  Sen'ice  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
'COMMENTS'.  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION  ". 
"COMPETINC;  APPLICATION  ", 
"PROTEST  ',  MOTION  TO 
INTERVTENE  ".  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
An  additional  copy  must  be  sent  to 
Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

o.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
.Applicant   if  an  agencv  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  .\.  Watson.  |r., 

Acting  .Serrefun' 

(FR  Dor   00-33106  Filed  12-27-00;  8:45  ami 
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DEPARTMErrr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

Ufi  'MllUfl   -  1.  JUUU 

Take  notice  that  the  following 
hvdroeltK:tric  appli(  ation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-309-O3B. 

c.  Da/e  Wed  October  11.  2000. 

d.  Applicant:  Reliant  Energy  Mid- 
Atlantic  Power  Holdings.  LLC. 

e.  Name  of  Project:  Piney 
Hydroelectric  Project. 

f.  Location:  On  the  Clarion  River  in 
Clarion  County.  Pennsylvania.  The 
project  would  not  utilize  anv  federal 
lands  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Mr  Thomas 
Teitt:  Reliant  Energv  Mid-Atlantic 
Power  Holdings.  LLC:  1001  Broad 
Street:  Johnstown.  Pennsylvania  15907-^ 
1050;  (814)  533-8028. 

i.  FERC  Contact:  Kevin  Whalen  (202) 
21^2790. 

j,  Deadline  for  filing  interventions  and 
protests.  60  days  from  the  issuance  date 
of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  (Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  inter\enor  files  i:(jmnients 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affec  t  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Protests,  comments  on  filings, 
comments  on  environmental 
assessments  and  en\ironmental  impact 
statements,  and  reply  comments  may  be 
filed  electronicallv  via  the  internet  in 
lieu  of  paper  See  18  C.FK 
385.20()l(a)(l|(iii)  and  the  instructions 
on  the  tiommission's  web  site  at  http:/ 
/www. fere. fed. us/efi/doorbell. htm. 

k.  Status  i)f  environmental  analysis: 
This  applii  ation  is  not  readv  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following:  ( 1 )  the 


427-foot-long  and  139-foot-high 
concrete  arch  dam  with  crest  elevation 
at  1.075  feet  msl.  and  84-foot-long  left 
niin-overficiw  wall,  and  a  200-foot-long 
right  non  overflow  wall;  (2)  and  800- 
acre  surface  area  reservoir;  (3)  an  84- 
foot-wide  integral  intake;  (4)  three  230- 
foot-long.  14-foot-diameter  penstocks; 
(5)  a  powerhouse  with  3  generating 
units  totaling  28.300  kilowatts:  (5)  a 
250-fo()t-long  tailrace;  (7)  700-foot-long 
ami  yoo-foot-long  transmission  lines: 
and  (8)  appurtenant  facilities.. 

Ill   Locations  of  the  application:  A 
( iipv  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.  Room 
2A.  Washington.  DC  20246.  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.fer.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  Portland.  Maine, 
address  in  item  h.  above. 

Protests  or  Motions  to  Inter\'ene — 
.\nvone  may  submit  a  protest  or  a 
motion  to  intervene  in  ai:c;ordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.385.211. 
and  385,214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  inter\  ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
partv  to  the  pr^cf^^ding.  Any  protests  or 
motions  to  inter\ene  must  be  received 
on  or  before  the  specified  deadline  date 
lor  the  particular  application. 

Filing  and  Service  of  Responsive 
Documents — All  filings  must  (1)  bear  in 
all  capital  letters  the  title  "PROTEST" 
or  "MOTION  TO  INTERVENE;  "  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
applicaticm  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Linwood  A.  Watson.  )r.. 
Acting  Secretary. 

U-'R  Uw    ()()-) 3107  FiU'd  12-27-00;  HA5  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6923-9] 

Draft  Public  Involvement  Policy 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  policy. 

SUMMARY:  The  Environmental  Protection 
Agency  is  revising  its  1981  Public 
Participation  Policy.  The  revised  policy 
is  being  issued  as  the  Draft  2000  Public 
Involvement  Policy  for  120-day  public 
comment.  The  Draft  Policy  was  updated 
to  reflect  changes  over  the  past  nineteen 
years  such  as  additional  Agency 
responsibilities,  new  regulations, 
expanded  public  involvement 
techniques,  and  the  changed  natiire  of 
public  access  due  to  the  Internet.  The 
Policy  will  provide  guidance  and 
direction  to  EPA  officials  on  reasonable 
and  effective  means  to  involve  the 
public  in  its  regulatory  and  program 
decisions. 

DATES:  Comments  will  be  accepted  until 
April  27.  2001. 

ADDRESSES:  Submit  comments  to 
Patricia  A.  Bonner,  United  States 
Environmental  Protection  Agency, 
Office  of  Policy,  Economics  and 
Innovation  (MC  1802),  1200 
Pennsylvania  Ave,  NW,  Washington,  DC 
20460l!  by  facsimile  at  202-260-4903  or 
by  electronic  mail  to 
bonner.patricia@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Bonner  at  202-260-0599.  In 
addition  to  sending  comments  by  mail, 
interested  parties  may  file  comments 
electronically  to:  stakeholders@epa.gov. 
The  Draft  Public  Involvement  Policy 
may  be  downloaded  from  http:// 
n-wiv. epa.gov/stakeholders.  Any 
additional  opportunities  for  public 
involvement  on  the  Draft  Policy  will 
also  be  posted  on  the  same  web  site. 

EPA  particularly  seeks  comments  on 
how  the  Agency  can  improve 
involvement  opportunities  for  minority, 
low-income  and  underserved 
populations  and  how  it  can  encourage 
involvement  opportunities  in  programs 
delegated  or  authorized  to  states,  tribes 
and  local  governments. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Januarv"  19.  1981,  the  EPA 
published  its  first  Agency-wide  Public 
Participation  Policy  "to  ensure  that 
managers  plan  in  advance  needed 
public  involvement  in  their  programs, 
that  they  consult  with  the  public  on 
issues  where  public  comment  can  be 
truly  helpful,  that  they  use  methods  of 


consultation  that  will  be  effective  both 
for  program  purposes  and  for  the 
members  of  the  public  who  take  part, 
and  finally  that  they  are  able  to  apply 
what  they  have  learned  from  the  public 
in  their  final  program  decisions."  (46  FR 
5736. Jan.  19.  1981) 

The  1981  Policy  complemented 
regulations  on  "Public  Participation  in 
Programs  Under  the  Resource 
Conservation  and  Recoverv'  Act.  the  Safe 
Drinking  Water  Act,  and  the  Clean 
Water  Act."  40  CFR  Part  25  (2000) 
which  EPA  promulgated  in  1979.  Part 
25  covers  procedures  that  the  Agency 
(or  state,  tribe,  etc.)  should  or  must 
follow.  Like  the  1981  Policy,  these 
procedures  include  matters  associated 
with  information,  notification, 
consultation  responsibilities,  public 
hearings,  public  meetings,  advisorv' 
committees,  responsiveness  summaries, 
permit  enforcement,  rulemakings,  and 
work  elements  in  financial  assistance 
agreements. 

In  the  nearly  two  decades  following 
issuance  of  the  1981  Policy.  Congress 
and  three  Presidents  added  to  EPA's 
responsibilities.  EPA  promulgated  many 
new  regulations,  public  involvement 
techniques  expanded,  and  the  Internet 
revolutionized  the  nature  of  public 
access.  EPA  also  developed  and 
extended  its  methods  of  ensuring 
compliance  with  environmental 
regulations  through  partnerships, 
technical  assistance,  information  and 
data  access,  and  public  involvement 
under  the  laws  it  implements. 
Legislation  and  executive  orders 
established  new  government-wide 
administrative  procedures  and  public 
involvement  requirements.  Since  many 
EPA  programs  are  authorized  or 
delegated  to  the  states,  tribes  and  in 
some  instances,  local  governments, 
many  of  these  organizations  developed 
their  own  public  policies  and 
procedures  for  public  involvement. 

Most  importantly.  EPA  itself  made 
public  involvement  an  increasingly 
important  part  of  its  decision-making  at 
all  levels,  ranging  from  advisorv" 
committees  for  national  rules  to  local 
involvement  in  permitting,  cleanups, 
and  a  host  of  other  initiatives.  Further, 
the  Agency  developed  tools  to  assist 
EPA  staff  and  regulatory  partners  to 
conduct  public  involvement  and 
consultation,  such  as  the  "RCR.^  Public 
Involvement  Manual"  (EP.\530-R-96- 
007,  September  1996).  "Public 
Involvement  in  Environmental  Permits: 
A  Reference  Guide  (EPA599-R00-007. 
August  2000).  the  Model  Plan  for  Public 
Participation  "  (EPA300-K-96-003. 
November  1996).  "Environmental 
Justice  in  the  Permitting  Process"  (EPA 
300-R-00-004.  December  1999).  and  the 


Office  of  Pesticide  Program's  "How  to 
Participate  in  EPA  Decision-making' 
(63  FR  58038,  October.  1998).  . 

It  was  in  that  context  that  EPA  stated 
in  its  luly  1999  publication  "Aiming  for 
Excellence:  Actions  to  Encourage 
Stewardship  and  Accelerate 
Environmental  Progress'  (EPA  100-R- 
99-006)  that  the  Agency  would  evaluate 
and  update  EPA's  public  involvement 
requirements  and  assess  how  well  its 
regulations  and  policies  ensure  public 
involvement  in  decision-making.  In 
November  1999  the  Agency  sought  the 
public's  opinion  on  whether  the  1981 
Policv  needed  to  be  revised  and  updated 
(64  FR  66906.  November  30.  1999).  EPA 
collected,  analyzed,  and  posted  public 
comments  on  the  Internet  http:// 
i\-w\v.  epa  gov/s takeh aiders . 

Based  on  the  comments  received.  EPA 
believes  that,  while  the  1981  Policy 
required  updating,  it  is  basically  sound 
and  workable.  Therefore.  EPA  is  issuing 
today  this  Draft  2000  Public 
Involvement  Policy  (hereinafter  called 
the  Draft  Policy)  which  updates  and 
strengthens  (but  does  not  fundamentally 
change)  the  1981  Policy.  It  incorporates 
many  comments  submitted  in  response 
to  the  1999  Federal  Register  notice. 
After  comments  are  received  on  this 
Draft  Policy.  EPA  will  issue  a  Final 
Public  Invohement  Policy. 

Many  of  the  1999  comments  can  be 
grouped  into  several  themes  which  are 
reflected  in  this  Draft  Policy.  They 
suggest  that  the  Agency  should: 

(a)  increase  efforts  to  identify  groups 
or  individuals  interested  in  or  affected 
by  an  issue  and  who  represent  a  balance 
of  \iews: 

(b)  provide  notices  and  outreach 
materials  in  "plain  English.  "  and  in 
other  languages  when  appropriate. 

(c)  listen  to.  seek  to  understand,  tind 
involve  stakeholders  in  issues  of  i  ritical 
importance  to  them; 

(d)  select  the  most  appropriate  level  of 
effort  and  mechanisms  for  publif 
in\ol\ement  in  any  specific 
circumstance; 

(e)  incorporate  Environmental  justice 
(Ej)  considerations: 

(f)  inform  and  involve  the  public 
earlier;  and 

(gj  evaluate  EPA  public  involvement 
policies  and  practices. 

Certain  other  suggestions  were  not 
fullv  reflected  in  this  Draft  Policy,  for 
the  following  reasons; 

(a)  Expand  the  length  of  public 
comment  periods. 

The  Agency's  response:  Some 
comment  periods  are  set  in  regulationr. 
and  statutes,  and  Executive  Orders  in 
some  instances.  EP.-\  managers  alreadv 
choose  the  length  (jf  a  spt>cific  commeni 
period  based  on  the  complexity  and 
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other  aspects  of  the  rule  or  other 
proposed  actions.  Because  the  Draft 
Pohcv  is  meant  to  enhance  public 
involvement,  its  implementation  shoulil 
ensure  better  planning  and  enable 
managers  to  engage  the  public  in 
discussions  during  the  development  of 
proposals,  prior  to  opening  a  formal 
comment  period  on  proposals,  and  to 
set  the  length  of  comment  periods  that 
give  the  public  adequate  time  to  develop 
c:omments. 

(b)  Require  a  public  notice  for  every 
meeting  of  EP.-\  with  others  outside  the 
Executive  branch  of  government. 

The  Agency's  response:  Implementing 
this  suggestion  would  create 
unnecessary  barriers  rather  than  expand 
public  access  to  staff  and  managers.  Its 
effect  would  be  to  lessen  public 
involvement  in  Agency  activities  and  to 
greatlv  expand  the  administrative 
procedures  and  costs  The  public  would 
be  overwhelmed  with  notices  to  review 
to  find  specific  events  of  interest  to 
them  Staff  and  managers  meet  with 
individuals  and  groups  all  across  the 
nation  even,-  day  to  explain  programs, 
learn  their  needs  and  ideas,  and  to  give 
and  receive  information,  if  even*'  such 
session  were  subject  to  public  notice, 
the  administrative  burdens  created 
would  interfere  with  the  environmental 
protection  and  public  health  functions 
of  the  Agency,  and  the  public  would  not 
be  well  served 

(c)  Think  broadly  about  the 
environmental  issues  in  an  area  {eg.  a 
watershed)  and  how  all  stakeholders 
can  work  together  to  identify:  (1)  Their 
information  needs  and  how  they  prefer 
to  obtain  information;  (2)  issues  that 
concern  them;  and  (3)  reach  joint 
solutions,  whenever  possible;  and 

(d)  Advance  the  concept  of 
stewardship 

The  Agency's  response  on  Id  and  Id  I: 
EPA's  environmental  education 
programs,  community  based  and 
watershed  focused  activities,  pollution 
prevention  activities,  and  related 
outreach  and  public  access  activities  are 
attempting  to  promote  and  provide 
opportunities  for  holistic  approaches  to 
environmental  problems.  Though  the 
stewardship  philosophy  is  not  stated  in 
the  Draft  Policy,  the  Agency  strongly 
supports  such  efforts.  EPA  has 
encouraged  and  actively  participated  in 
several  industry  stewardship  programs 
and  sustainability  efforts,  and  in  June 
2000.  EPA  launched  the  National 
Environmental  Performance  Track.  This 
new  program  rewards  facilities  that  do 
more  to  protect  the  environment  than 
they  are  legally  required  to  do,  and 
motivates  them  to  become 
environmental  stewards.  Program 
participants  are  also  required  to  share 


environmental  information  with  their 
communities  and  involve  them  in 
relevant  decisions. 

In  requesting  public  input  on  today's 
Draft  Policy.  EPA  is  particularly 
interested  in  comment  on  the  following 
topics; 

What  EPA  can  do  to  encourage, 
promote  and  ensure  effective  public 
involvement  in  programs  that  have  been 
delegated  to  states,  tribes  and  local 
governments; 

How  EPA  can  improve  involvement 
opportunities  for  minority,  low-income 
and  underserved  populaticjns;  and 

How  EPA  can  more  fully  address  the 
comments  received  earlier  regarding 
place-based  approaches. 

The  Draft  2000  Public  Involvement 
Policy  builds  upon  the  1981  Policy  on 
Public  Participation,  not  fundamentally 
changing  its  message.  The  strongest 
advice  we  received  in  response  to  the 
19W  P'ederal  Register  notice  was  not  to 
make  major  changes,  but  to  place  a  high 
priority  on  carrying  out  the  Draft  Policy 
consi.stentlv  at  EPA  national  and 
regional  levels.  Therefore,  the 
Administrator  is  directing  that  EPA  staff 
and  managers  implement  the  Draft 
Policy  while  the  Agency  receives  and 
considers  public;  comments,  and  that 
thev  continue  to  implement  other 
statutory  and  regulatory  public 
involvement  requirements.  This 
directive  is  appropriate  because  in  most 
respects  this  Draft  Policy  simply 
formalizes  what  has  been  the  Agency's 
intent  and  widespread  practice  in  recent 
years. 

The  Administrator  also  is  charging  the 
.Agency's  Reinvention  Action  Council, 
through  a  cross-Agency  work  group  for 
public  involvement,  with  developing  a 
Draft  Strategic  Plan  for  Public 
Involvement  during  2001   This  group 
will  design  the  plan  to;  Ensure  full 
implementation  of  the  Final  Policy 
(when  released):  enhance  Agency-wide 
public  involvement;  increase  access  to 
environmental  informatioi,  and 
involvement  processes  for  under-served 
communities;  and  track  and  report 
progress  on  efforts  to  improve  public 
involvtMnent  to  the  Agen(;y  and  to  the 
public.  EPA  will  solicit  input  on  the 
Plan  from  stakeholders  and  request 
public  comments.  The  workgroup  will 
also  review  EPA's  Part  25  regulations 
and.  if  necessary,  other  regulations 
relating  to  public  participation,  to 
ensure  consistency  with  Part  25. 

The  .Administrator  is  further  directing 
the  Agency  to  develop  the  means  to 
measure  progress  in  implementing 
public;  involvement,  evaluate  the 
effectiveness  of  public  involvement 
activities,  and  encourage  cjur  regulatory 
partners  to  implement  the  intent  of  this 


Draft  Policy  and  other  statutory  and 
regulatory-  public  involvement 
requirements. 

Richard  T.  Farrell. 

A!<sociate  Administrator.  Office  of  Policy. 
Economics  and  Innovation. 

EPA  Draft  Agency-wide  2000  Public 
Involvement  Policy 

Introduction 

This  Draft  2000  Public  Involvement 
Policy  (hereinafter  called  the  Draft 
Policy)  addresses  public  involvement  in 
all  of  the  Environmental  Protection 
Agency's  (EPA)  decision-making, 
rulemaking,  and  program 
implementation  activities.  The 
fundamental  premise  of  this  Draft  Policy 
IS  that,  in  all  its  programs.  EPA  should 
provide  for  meaningful  public 
involvement.  This  requires  that 
everyone  at  EPA  remain  open  to  receive 
all  points  of  view  and  extend  every' 
effort  to  solicit  input  from  those  who 
will  be  affected  by  decisions.  This 
openness  to  the  public  furthers  our 
mission  to  protect  public  health  and 
safeguard  the  natural  environment  by 
increasing  our  credibility  and  improving 
our  decision-making.  Our  willingness  to 
remain  open  to  new  ideas  from  our 
constituents,  and  to  incorporate  them 
where  appropriate,  is  absolutely 
essential  to  the  execution  of  our 
mission.  At  the  same  time,  we  should 
not  accord  privileged  status  to  any 
special  interest,  nor  accept  any 
recommendation  or  proposal  without 
careful,  critical  examination. 

Definitions 

The  term  the  public  is  used  in  the 
Draft  Policy  in  the  broadest  sense, 
meaning  the  general  population  of  the 
United  States.  Many  segments  of  "the 
public"  may  have  a  particular  interest  or 
may  be  affected  by  Agency  programs 
and  decisions.  In  addition  to  private 
individuals,  "the  public"  includes,  but 
is  not  limited  to,  representatives  of 
consumer,  environmental  and  other 
advocacy  groups:  environmental  justice 
groups;  indigenous  people:  minority 
and  ethnic  groups:  business  and 
industrial  interests,  including  small 
businesses:  elected  and  appointed 
public  officials:  the  media:  trade, 
industrial,  agricultural,  and  labor 
organizations:  public  health,  scientific, 
and  professional  representatives  and 
societies:  civic  and  community 
associations;  faith-based  organizations: 
research,  university,  education,  and 
governmental  organizations  and 
associations,  and  governments  and 
agencies  at  all  levels.  Public  agencies 
that  serve  as  co-regulators  may  have  a 
dual  role:  thev  can  be  beneficiaries  of 
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public  involvement  in  their  decision- 
making processes  as  well  as 
stakeholders  who  provide  input  into 
EPA's  decisions. 

The  term  public  involvement  is  used 
in  this  dociunent  to  encompass  the  full 
range  of  actions  and  processes  that  EPA 
uses  to  engage  the  public  in  the 
Agency's  work,  and  means  that  the 
Agency  considers  public  concerns, 
values,  and  preferences  when  making 
decisions.  Public  involvement  enables 
the  public  to  work  with  the  Agency  and 
hold  it  accountable  for  its  decisions. 
Though  every  person  living  in  the 
United  States  is  an  ultimate  beneficiary 
of  EPA  actions  to  protect  public  health 
and  the  environment,  a  relatively  small 
number  of  individuals  directly 
participate  in  Agency  activities. 
Individuals  and  organizations  who  have 
a  strong  interest  in  the  Agency's  work 
and  policies  are  referred  to  as 
stakeholders.  Stakeholders  also  may 
interact  with  EPA  on  behalf  of  another 
person  or  group  that  seeks  to  influence 
the  Agency's  future  direction.  Some 
stakeholders  are,  or  believe  they  are, 
affected  parties,  that  is,  individuals  or 
groups  who  will  be  impacted  by  EPA 
policies  or  decisions. 

What  Are  the  Purposes,  Goals  and 
Objectives  of  This  Draft  Policy? 

The  purposes  of  this  Draft  Policy  are 
to: 

•  Reaffirm  EPA's  commitment  to 
early  and  meaningful  public 
involvement; 

•  Ensure  that  environmental 
decisions  are  made  with  an 
understanding  of  the  interests  and 
concerns  of  affected  people  and  entities; 

•  Promote  the  use  of  a  wide  variety  of 
techniques  to  create  early  and,  when 
appropriate,  continuing  opportunity  for 
public  involvement  in  Agency 
decisions;  and 

•  Establish  clear  and  effective 
procedures  for  conducting  public 
involvement  activities  in  EPA's 
decision-making  processes. 

Implementing  a  strong  policy  and 
consistent  procedures  will  make  it 
easier  for  the  public  to  become  involved 
and  to  affect  the  Agency's  decisions. 
This  in  turn  will  assist  the  EPA  in 
carrying  out  its  mission  by  providing 
the  Agency  with  a  better  understanding 
of  the  public's  viewpoints,  concerns, 
and  preferences.  Full  implementation  of 
this  Draft  Policy  also  should  build 
public  trust  and  make  the  Agency's 
decisions  more  likely  to  be  accepted  and 
implemented  by  those  who  are  most 
concerned  with  and  affected  by  them. 
Finally,  implementing  this  policy  will 
support  EPA  in  meeting  statutory 
requirements  regarding  public 


participation,  particularly  in 
environmental  permitting  programs  and 
enforcement  activities. 

Decision  makers  are  sometimes 
concerned  about  delays  associated  with 
public  involvement.  In  some 
circimistances,  a  compelling  need  for 
immediate  action  may  make  it 
appropriate  to  limit  public  involvement. 
However,  issues  that  are  not  resolved  to 
the  satisfaction  of  the  concerned  public 
may  ultimately  face  time-consuming 
review.  Achievement  of  EPA's  public 
involvement  objectives  may  reduce 
delays  caused  by  litigation  or  other 
adversarial  activities. 

EPA  has  the  following  goals  for  public 
involvement  processes: 

•  To  foster  a  spirit  of  mutual  trust. 
confidence,  and  openness  between  the 
Agency  and  the  public; 

•  To  fulfill  legal  requirements 
imposed  by  various  environmental 
statutes; 

•  To  ensure  that  the  Agency  consults 
with  interested  or  affected  segments  of 
the  public  and  takes  public  viewpoints 
into  consideration  when  making 
decisions; 

•  To  ensure  that  the  Agency  provides 
the  public  with  information  at  a  time 
and  in  a  form  that  it  needs  to  participate 
in  a  meaningful  way; 

•  To  ensure  that  the  public 
imderstands  official  programs  and  the 
implications  of  potential  alternative 
coiuses  of  action; 

•  TOjleam  from  the  public  the 
information  it  is  uniquely  able  to 
provide  (community  values,  concerns, 
practices,  local  norms,  and  relevant 
history,  such  as  locations  of  past 
contaminant  sources,  or  potential 
impacts  on  small  businesses,  etc.): 

•  To  solicit  assistance  from  the  public 
in  understanding  potential 
consequences  of  technical  issues, 
identifying  alternatives  to  be  studied, 
and  selecting  among  the  alternatives 
considered; 

•  To  keep  the  public  informed  about 
significant  issues  and  changes  in 
proposed  programs  or  projects: 

•  To  foster,  to  the  extent  possible, 
equal  and  open  access  to  the  regulatory' 
process  for  all  interested  and  affected 
parties; 

•  To  ensure  that  the  government 
understands  public  goals  and  concerns, 
and  is  responsive  to  them; 

•  To  anticipate  conflicts  and 
encourage  early  discussions  of 
differences  among  affected  parties: 

•  To  promote  the  public's 
involvement  in  implementing 
environmental  protection  laws;  and 

•  To  ensure  that  the  Agency 
communicates  to  the  public  how  its 
input  affected  the  Agency's  decision. 


To  achieve  the  purposes  and  goals, 
while  also  recognizing  resource 
constraints.  Agency  officials  will  strive 
to  provide  for.  encourage,  and  assist 
public  involvement  in  the  following 
ways: 

•  Beginning  public  involvement  early 
in  the  decision-making  process  and 
continuing  it  throughout  the  process  as 
necessary  to  provide  the  best 
information  possible; 

•  Striving  to  identify,  communicate 
with  and  listen  to  all  affected  sectors  of 
the  public.  The  role  of  Agency  officials 
is  to  plan  and  conduct  public 
involvement  activities  that  provide 
equal  opportunity  for  all  individuals 
and  groups  to  be  heard.  Where 
appropriate,  implementation  of  this 
Draft  Policy  will  require  Agency 
officials  to  give  extra  encouragement 
and  consider  providing  assistance  to 
some  sectors,  such  as  minorities  and 
low-income  populations,  or  small 
businesses,  which  may  have  fewer 
opportunities  or  resources  to 
participate: 

•  Involving  members  of  the  public  in 
developing  options  and  alternatives 
(when  possible)  and,  before  making 
decisions,  seeking  the  public's  opinion 
on  options  or  alternatives.  Agency 
officials  must  avoid  advocacy  and  pre- 
commitment  to  any  particular 
alternative  or  option  prior  to  decision- 
making, unless  statutory'  or  regulator)' 
requirements  dictate  otherwise  [e.g. 
when  EPA  proposes  a  Plan  for  a 
Superfund  site); 

•  Actively  developing  options  that 
address  the  conflicts  in  underlying 
issues  expressed  by  disagreeing 
stakeholders,  thereby  seeking  to 
facilitate  discussion;  and 

•  Making  every-  effort  to  match  the 
design  of  public  involvement  programs 
with  the  complexity  and  potential  for 
controversy  surrounding  the  issue  being 
addressed,  the  segments  of  the  public 
affected,  the  time  frame  for  decision- 
making, and  the  overall  desired 
outcome  of  the  public  involvement 
process. 

When  Does  This  Draft  Policy  Apply? 

This  Draft  Policy  applies  to  all  EPA 
programs  conducted  under  the  laws  and 
Executive  Orders  that  EPA  implements. 
Appendix  1  contains  a  list  of  these  laws 
and  orders. 

The  activities  covered  by  this  Draft 
Policy  include: 

•  EPA  rulemaking,  when  the 
regulations  are  classified  as  significant 
(under  the  terms  of  Executive  Order 
12866); 

•  The  issuance  or  significant 
modification  of  permits  or  licenses; 
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•  EPA  dctivitu's  in  support  of 
programs  that  are  authorized,  approved, 
■  ir  delegated  by  EPA  that  are  funded  by 
EP.\  financial  as.sistance  (grants  and 
tooperative  agreements]  to  States,  tribes, 
interstate  agencies,  intertribal  consortia, 
and  local  governments: 

•  Selection  of  plans  for  cleanup, 
r«^mediation.  or  restoration  of  hazardous 
waste  sites,  or  Brownfields  properties: 

•  The  process  leading  to  a 
determination  of  approval  of  state,  tribal 
or  local  government  administration  of  a 
program; 

•  .\1!  other  policy  decisions  that  are 
determined  by  the  Administrator, 
Deputv  .\dministrator.  or  appropriate 
Assistant,  Regional,  or  Associate 
Administrator  to  warrant  application  of 
thf  Draft  Policy  in  view  of  EPA's 
responsibility  to  involve  the  public  in 
important  decisions.  [Note:  Science- 
based  decisions  prompt  application  of 
the  Agencv  s  policy  on  peer  review  ] 

Manv  of  the  activities  covered  by  this 
Draft  Policy  have  their  own  public 
involvement  requirements  established 
bv  statute,  rule,  or  Executive  Order. 
Those  provisions  should  be  considered 
the  minimum  level  of  public 
involvement  that  EPA  will  provide.  This 
Draft  Policy  should  be  used  to 
determine  the  appropriate  nature  and 
extent  of  public  involvement  above  the 
basic  requirements.  While  it  is 
important  for  the  Agency  to  consider  the 
interests  of  the  public  and  take  steps  to 
effectively  involve  the  communities  or 
constituencies  that  will  be  most 
impacted  by  EPA's  decisions,  it  is  not 
necessary  to  have  extensive 
involvement  for  all  public  participation 
or  stakeholder  involvement  activities. 
However,  lack  of  adequate  participation 
>r  lack  of  effective  means  for 
pdTticipdtion  can  result  in  agreements  or 
policies  that  do  not  necessarily  reflect 
the  interests  of  communities  or 
constituencies  that  will  be  most 
impacted  by  them. 

Major  national  rules  and  policy 
decisions  will  generally  involve  the 
most  extensive  public  involvement,  but 
more  localized  decisions  such  as 
individual  permits  and  cleanups 
sometimes  engender  a  high  degree  of 
public  interest  and  warrant  a  more 
f'xtensive  involvement  process  as  well. 
This  Draft  Policy  does  not  limit  the 
degree  of  public  involvement  provided, 
or  preclude  developing  new  tools  for 
public  involvement. 

This  Draft  Policy  relies  heavily  on  the 
sound  use  of  discretion  by  Agency 
officials,  although  alwavs  with  a  bias  in 
favor  of  public  involvement.  The 
.\gencv  should  make  all  reasonable 
efforts  to  ensure  that  the  public  is 
informed  and  given  appropriate 


opportiuutif^,  tor  nivohement  Those 
opportunities  should  not  be  judged 
solelv  bv  their  quantity:  but  also  by 
whether  they  are  designed  to  improve 
the  qudlitv  of  EPA's  decisions  The 
Agencv  will  always  pmv  ide  opportunitv 
for  public  involvement  in  rulemaking 
that  requires  public  notice  and 
comment,  but  not  everv  document  or 
decision  requires  public  invohement. 
Ever\  involvement  opportunity  does  not 
call  for  the  inclusion  of  all  potentially 
interested  persons:  including  legitimate 
representatives  of  the  various  interests 
mav  be  sufficient.  Agency  officials  must 
have  the  flexibility  to  determine 
appropriate  public  involvement,  and 
will  be  accountable  for  those  decisions. 
Agencv  offici.ils  must  recognize  that 
agreement  among  all  parties,  while 
valuable,  is  not  always  needed,  and  that 
the  Agency  must  retain  the  discretion  to 
make  decisions  or  take  actions  to 
preserve  and  protect  the  environment 
and  publi(  health. 

The  Draft  Polu  v  is  not  a  rule,  is  not 
legallv  enfon  eable,  and  does  not  confer 
legal  rights  or  impose  legal  obligations 
upon  any  member  of  the  public.  EPA  or 
anv  other  agency.  It  is,  however,  EPA's 
statement  of  its  strong  commitment  to 
full  and  meaningful  public  involvement 
in  Agency  activities  .^s  a  policy,  the 
Draft  Policy  is  not  binding  upon  states, 
tribes  and  local  governments  that 
implement  federallv  delegated, 
authorized  orappro\e(i  programs. 
However,  EPA  encourages  those  entities 
to  adopt  similar  policies  and  will 
discuss  public  involvement  amcjng  other 
issues  in  its  periodic  )uint  planning 
efforts  with  states,  tribes  and  local 
governments  that  implement  these 
programs. 

What  Should  EPA  Do  to  Ensure  Full  and 
Meaningful  Public  Involvement? 

Each  Assistant  .Administrator, 
Associate  Administrator.  Office 
Director,  or  Reginnal  .-Xdministrator 
should  ensure  that  the  .\gency  fully 
carries  out  this  Draft  Polic:v  and  all 
public  involvement  prcjvisions  of  the 
laws  that  they  are  responsible  for 
implementing.  They  should  ensure  that. 
to  the  greatest  extent  possible, 
authorized  and  delegated  program 
partners  provide  opportunities  for  the 
public  to  participate  in  decision-making 
related  to  implementing  their  EP.-\- 
related  programs  EP.-\  ()ffif:ials  are 
responsible  for  determining  forthcoming 
decisions  or  activities  to  which  this 
Draft  Policy  and  applicable  laws  and 
Executive  Orders  shoulci  be  applied, 
and  taking  the  steps  needed  to  ensure 
that  adei|uate  public  involvement 
processes  are  developed  and 
implemented. 


This  Draft  Policy  identifies  six  key 
functions  that  should  be  considered 
when  planning  for  public  involvement. 
.\gencv  officials  must  exercise  judgment 
and  take  into  consideration  the 
particular  circumstances  of  each 
situation  in  determining  how  those 
functions  will  be  carried  out.  Agency 
emplovees  should  strive  to  provide  the 
most  meaningful  public  in\olvement 
opportunities  appropriate  to  each 
situation  The  issues,  locations, 
potential  environmental  and  public 
health  consequences  of  the  activities, 
potential  for  controversy,  specific  needs 
of  the  public  and  the  Agency,  and  other 
circumstances  will  influence  the  design 
of  public  involvement  processes.  The 
IDraft  Policy  recognizes  the  Agency's 
need  to  set  priorities  for  its  use  of 
resources.  It  also  emphasizes 
involvement  by  the  public  in  decisions 
where  options  are  available  and 
alternatives  must  be  weighed,  or  where 
EPA  is  seeking  substantial  agreement 
from  the  public:  to  carry  out  a  program. 

The  six  basic  functions  for  effective 
public  involvement  in  any  decision  or 
activity  are: 

1  Plan  and  budget  for  public 
involvement  activities: 

2  Identify  the  interested  and  affected 
public: 

3.  Consider  providing  technical  or 
financial  assistance  to  the  public  to 
facilitate  involvement: 

4.  Provide  information  and  outreach 
to  the  public; 

5.  Conduct  public  consultation  and 
invohement  activities:  and 

B  .-Kssimilate  information  and  provide 
feedback  to  the  public. 

The  godls(s)  and  recommended 
actions  for  each  of  these  functions  are 
described  below. 

1.  Plan  and  budget  for  public 
involvement  activities 

Goal:  To  ensure  effective  public 
involvement  processes  through  ad\ance 
planning,  early  notice  to  stakeholders, 
adequate  time  and  resources,  and 
evaluation. 

a.  Recommended  actions:  When 
preparing  budgetary  dcjcuments  for 
programs  affecting  the  public.  Agency 
officials  should  include  resources  for 
conducting  and  evaluating  public 
involvement  activities.  These  may  be 
included  as  an  element  of  regulatory 
development  plans,  analytic  blueprints, 
program  plans,  or  EPA's  plans  for 
complving  with  the  Government 
Performance  and  Results  Act.  Prcjgrams 
also  should  plan  for  complying  with  the 
I.'nfunded  Mandates  Reform  Act.  the 
Regulatory  Flexibility  Act,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act,  Executive 
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Order  13132  (Federalism),  and 
Executive  Order  13175  (Consultation 
and  Coordination  with  Indian  Tribal 
Governments). 

Such  planning  documents  should  set 
forth,  at  a  minimum: 

•  Key  decisions  subject  to  public 
involvement; 

•  Staff  contacts  and  budget  resources 
to  be  allocated  to  public  involvement; 

•  Segments  of  the  public  targeted  for 
involvement  and  plans  for  identifying 
organizations  and  individuals, 
consistent  with  the  Paperwork 
Reduction  Act  if  the  plans  involve  the 
collection  of  information; 

•  Proposed  schedule  for  public 
involvement  activities  consistent  with 
the  Federal  Advisory  Committee  Act; 

•  Mechanisms  to  apply  the  six  basic 
functions — Planning  and  Budgeting, 
Identification,  Providing  Assistance, 
Information  and  Outreach,  Public 
Consultation  and  Involvement,  and 
Assimilation  and  Feedback — outlined 
above;  and 

•  Measures  or  methods  to  evaluate 
the  effectiveness  of  public  involvement. 

When  identified  in  an  approved  grant 
work  plan,  grant  funds  may  be  used, 
subject  to  any  statutory  or  regulatory 
limitations,  to  support  reasonable  costs 
of  public  involvement  incurred  by 
assisted  agencies,  including  advisory 
group  expenses. 

Assistant  Administrators,  Associate 
Administrators  and  Regional 
Administrators  should  ensure  that 
program  and  activity  planning 
documents  include  public  involvement 
activities  and  that  they  are  developed  in 
a  timely  manner  for  use  in  the  annual 
budget  planning  process. 

2.  Identify  the  interested  and  affected 
public 

Goal:  To  identify*  groups  or  members 
of  the  public  who  may  have  expressed 
an  interest  in.  or  may  by  the  nature  of 
their  location,  purposes  or  activities  be 
affected  by  or  have  an  interest  in  an 
upcoming  activity  or  action. 

a.  Recommended  actions:  The 
responsible  official  should  develop  a 
contact  list  for  each  program,  activity  or 
project,  and  add  to  the  list  those 
members  of  the  public  who  request  to  be 
added.  Each  list  should  be  updated 
frequently,  and  will  be  most  useful  if 
subdivided  by  category  of  interest  or 
geographic  area.  The  nature  and 
intensity  of  the  involvement  activities 
will  drive  the  updating  frequency.  Pro- 
active efforts  should  be  made  to  ensure 
that  all  points  of  view  are  represented 
on  the  lists.  The  contact  lists  should  be 
used  to  send  announcements  of 
involvement  opportimities;  notices  of 
meetings,  hearings,  field  trips,  and  other 


events;  notices  of  available  information, 
reports  and  documents;  and  to  identif\' 
members  of  the  public  who  may  be 
considered  for  advisory  group 
membership  and  other  activities.  Where 
circumstances  ("lesser  actions"  such  as 
minor  program  guidance  or  minor 
amendments  to  a  permit)  do  not  warrant 
identifying  individual  interested  parties 
to  this  extent.  Agency  officials  should, 
at  a  minimum,  be  aware  of  who  the 
interested  parties  are  and  how  best  to 
provide  them  notice. 

b.  Methods:  Construction  of  this  list  of 
contacts  may  be  accomplished  by  any 
number  of  activities,  including,  but  not 
limited  to  the  following  [Note:  Where 
the  above  activities  involve  the 
collection  of  information  from  non- 
agency  parties,  they  may  be  subject  to 
the  Paperwork  Reduction  Act  (PR.\J.  For 
advice,  staff  should  consult  with  the 
Office  of  General  Counsel!: 

•  Requesting  the  names  of  interested 
and  affected  individuals  from  cjthers  in 
the  Agency;  from  facilities/companies; 
state,  tribal,  regional  and  local 
governments;  or  from  key  non- 
governmental for-profit  and  not-for- 
profit  groups; 

•  Using  questionnaires  or  survevs  to 
find  out  levels  of  awareness: 

•  Reviewing  dockets,  depositories, 
research  papers  or  other  publications  for 
previous  similar  or  related  activities: 

•  Including  an  EPA  point  of  contact 
on  EPA  documents  (fact  sheets,  public 
notices,  sign-up  sheets  at  meetings,  etc.) 
so  that  individuals  may  ask  to  be  placed 
on  lists; 

•  Soliciting  interest  through  notices 
in  the  Federal  Register:  trade  and  trade 
association  publications:  local  print, 
radio,  cable  and  television  outlets:  not- 
for-profit  secular  and  religious 
publications:  or  through  the  Internet  or 
other  electronic  means: 

•  Asking  those  who  attend  events 
what,  if  any.  interests  or  key  individuals 
are  missing;  and 

•  By  using  other  comprehensive  or 
creative  means  that  consider  the 
community  structure,  languages  spoken, 
local  communications  preferences  and 
the  locations  (such  as  libraries  and  other 
centers)  where  the  community  regularly 
congregates. 

3.  Consider  Providing  Technical  or 
Financial  Assistance  to  the  Public  to 
Facilitate  Involvement. 

Goal:  To  assist  stakeholder  groups  and 
members  of  the  public  who  may  not 
have  resources  to  obtain  the  technical 
assistance  or  funding  that  would  enable 
them  to  contribute  effectively  and  in  a 
timely  maimer. 

a.  Recommended  actions:  EPA 
recognizes  that  responsible  involvement 


by  the  various  elements  of  the  public  in 
some  of  the  highly  technical  and 
complex  issues  addressed  bv  the 
Agency  requires  substantial 
commitments  of  time,  study,  research, 
analysis,  and  discussion.  Where  it  is 
possible  to  provide  technical  or 
financial  assistance,  doing  so  can 
improve  the  quality  of  public 
involvement. 

In  some  circumstances,  direct 
financial  assistance  may  be  available. 
For  example,  depending  on  annual 
budget  authorizations.  Assistant  and 
Associate  Administrators.  Regional 
Administrators  and  Office  Directors  mav 
have  authority  to  provide  funds  to 
outside  organizations  and  individuals 
for  public  involvement  activities 
associated  with  rules  under 
development  that  they,  as  EPA 
managers,  deem  appropriate  and 
essential  for  achieving  program  goals. 
However,  funds  for  such  purposes  are 
generally  ver\-  limited  W  hen  funding  is 
provided,  the  primary  purpose  must  be 
consistent  with  the  Federal  Grant  and 
Cooperative  Agreement  Act.  and 
appropriate  authority  for  the  funded 
activities  must  be  provicied  in  one  or 
more  of  EPA's  statutes.  In  other  cases, 
assistance  in  forms  other  than  direct 
financial  support  can  be  provided. 
Exam.ples  of  such  assistance  are 
provided  below. 

b.  Methods:There  are  numerous  ways 
to  pro\ide  assistance  to  members  of  the 
public  who  lack  the  ability  to 
participate  in  an  effective  or  timely 
manner  in  Agency  public  consultation 
or  involvement  activities.  Agenc\ 
managers  should  consult  with 
knowledgeable  staff  to  determine  the 
most  feasible  and  legal  methods  to 
follow.  Methods  may  include  staff 
resources  or  fiinding  for: 

•  Access  to  Agency  experts  or 
contractors  to  obtain  information  and 
analyses  as  resources  allow: 

•  Access  to  technical  personnel 
through  grants  to  universities  (e.g.:  The 
Superfund  Program's  Technical 
Outreach  Services  to  Communities 
project  has  provided  independent 
university -based  scientific  and 
engineering  expertise  to  115 
communities  dealing  with  hazardous 
substance  contamination  questions): 

•  Travel  and  per  diem  to  consult  and 
provide  ad\ice  directly  to  Agency 
officials: 

•  Compensation  for  time  spent  on 
Federal  Advisory  Committee  meetings: 

•  Technical  Assistance  Grants  (TAGs) 
under  Section  11 7  of  CERCLA  awarded 
to  groups  of  individuals  who  may  be 
affected  by  a  release  or  a  threatened 
release  at  Superfund  sites  to  obtain 
assistance  in  interpreting  and 
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disseminating  data  and  information 
ffldttni  to  site  activities; 

•  Task-spc'cifu:  technical  as.sistance  to 
help  stakehoifiers  address  issues  either 
in  project  negotiation  or  implementation 
phases  of  XL  (E.xcellence  and 
Leadership)  projects: 

•  Collection  and  dissemination  of 
information  on  outside  sources  of 
fundino  or  technical  assistance: 

•  Collaboration  with  non- 
governmental organizations  and  other 
information  brokers; 

•  Provision  of  surplussed  computer 
equipment  to  parties  who  need  access  to 
the  Internet,  following  Agency 
requirements  for  this  activity  (under 
EP.^s  policv  in  response  to  Executive 
Order  12999 — Educational  Technology 
Ensuring  C3pportunity  for  all  Children  in 
the  \e.\t  Onturv  that  directs  special 
attention  be  given  to  schools  and 
nonprofit  organizations,  including 
community  based  educational 
organizations  located  in  minontv.  low- 
income  and  underser\'ed  communities) 

c.  Public  involvement  funding  criteria: 
Currently  the  Agency  does  not  have 
Agency-wide  criteria  for  providing 
formal  assistance  to  facilitate  public 
involvement  Any  criteria  that  the 
Agency  may  develop  in  the  future  for 
the  award  of  financial  assistance  by  the 
Agency  for  public  involvement  should 
be  based  im  the  following  criteria. 

(1)  whether  the  proposed  activity  is 
allowable  under  applicable  statutory 
authority; 

12)  whether  the  activity  proposed  will 
involve  interests  not  adecjuately 
represented; 

(3j  whether  the  applicant  does  not 
otherwise  have  adequate  resources  to 
participate; 

(4)  whether  the  applicant  is  qualitied 
to  accomplish  the  work; 

(5)  whether  the  proposed  activity  will 
be  undertaken  by  those  with  a  direct 
and  genuine  stake  in  the  local 
community;  and. 

(6)  whether  the  activity  proposed  will 
further  the  objectives  of  this  Draft  Policv 
that  benefit  the  public 

These  criteria  should  be  the  primary 
tests  used  for  public  involvement 
financial  assistance.  From  among  those 
who  meet  these  tests,  the  Agency  would 
make  special  efforts  to  provide 
assistance  to  groups  that  may  have 
fewer  opportunities  or  insufficient 
resources  to  participate. 

4.  Provide  information  and  outreach  to 
the  public. 

Goals:  To  provide  the  public  with 
accurate,  understandable,  pertinent  and 
timely  information  in  accessible  places 
so  that  the  public  can  contribute 
effectively  to  Agency  program  decisions. 


To  ensure  that  the  public  understands 
the  legal  requirements  for  Agency  action 
and  the  significance  of  the  related 
tet:hnical  data  so  that  the  public  can 
provide  meaningful  comments  that 
assist  the  Agency  in  its  decision- 
making. 

a.  Reciymmended  actions:  Agency 
officials  should: 

•  Ensure  that  adequate,  timely 
information  concerning  a  forthcoming 
action  or  decision  reaches  the  public; 

•  Provide  policy,  program,  and 
technical  information  to  the  affected 
public  and  interested  parties  at  the 
earliest  practicable  times,  to  enable 
those  potentiallv  affected  or  interested 
persons  to  make  informed  and 
constructive  contributions  to  decision- 
making: 

•  Ensure  that  information  is  provided 
at  places  easilv  accessible  to  interested 
and  affected  person.-^  and  organizations: 

•  Fully  implennuit  the  goals  of  the 
Agency's  Public  Access  Strategy  when 
released  (to  provide  the  public  with 
integrated,  online,  u.ser-friendly  access 
to  environmental  data  and  information) 
and.  to  the  extent  practicable,  enable 
communities,  including  minority,  low- 
income,  and  undtTserved  populations, 
to  have  access  to  relevant  data  and 
information: 

•  To  the  extent  practicable,  direct  that 
inft)rmation  and  educational  programs 
be  developed  so  that  all  levels  of 
government  and  the  publi(  have  an 
opportunity  to  beromt!  familiar  with  the 
issues  and  the  tec  hnical  data  from 
which  thev  emerge; 

•  Ensure  that  informational  materials 
clearly  identify  the  role  of  the  public  in 
the  specific  decisions  to  be  made; 

•  Highlight  significant  issues  that  will 
be  the  subject  of  decision-making; 

•  Make  special  efforts  to  summarize 
complex  technical  materials  for  the 
publii:; 

•  Write  documents  in  plain  language 
that  the  public  will  easily  understand: 
and 

•  Consider  whether  EPA  should 
provide  documents  in  languages  in 
addition  to  English  in  order  to  reach  the 
affec:ted  public  or  interested  parties. 

b.  Methods:  Information  and  outreach 
programs  require  the  use  of  appropriate 
communication  tools,  and  should  be 
tailored  to  accommodate  the  public's 
level  of  familiarity  with  the  subject 

The  following,  among  many  other 
approaches,  may  be  used  for  this 
purpose: 

(1)  Publications,  fact  sheets,  technical 
summaries,  bibliographies,  resource 
guides  and  other  printed  materials 
which  mav  be  made  available  through 
the  mail  and  at  information  depositories 
(e.g.,  EPA  regional  and  field  offices. 


federal  repository  libraries  and  local 
public  libraries,  and  state/tribal/local 
agencies); 

(2)  Videos  and  CD  ROMs; 

(3)  Questionnaires,  surveys,  and 
interviews,  subject  to  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act: 

(4)  Public  service  announcements  and 
news  releases: 

(5)  Educational  publications, 
programs  or  activities: 

(6)  Electronic  communications  such 
as  Web  pages,  chat  rooms,  on-line 
dialogues,  and  list  servers: 

(7)  Participation  in  conferences, 
workshops,  or  meetings: 

(8)  Telephone  communications  such 
as  hotlines,  clearinghouses  and  toll-free 
comment  lines; 

(9)  V^ideo  conferences  and  satellite 
d(jwnlinks:  and 

(10)  Participation  at  public  events, 
such  as  fairs  and  festivals. 

c.  Content.  Outreach  materials  may 
include: 

•  Background  information  (e.g. 
statutory-  basis,  rationale,  specific  goal(s) 
of  involvement  activities,  or  the 
triggering  event  of  the  action): 

•  A  timetable  of  proposed  actions: 

•  Summaries  of  lengthy  documents  or 
technical  material  if  relevant; 

•  A  delineation  of  issues  and  the 
interests  that  they  may  affect: 

•  Alternative  courses  of  action  or 
tentative  determinations  that  the 
Agency  may  have  made: 

•  Information  on  whether  an 
Environmental  Impact  Statement  or 
Environmental  Assessment  is,  or  will 
be,  available: 

•  Specific  encouragement  to 
stimulate  active  involvement  by  the 
public,  including  describing  the  nature 
of  its  influence,  roles,  and  potential 
impact  on  the  decisions; 

•  The  name  and  contact  information 
(address,  e-mail  address,  telephone  and 
telefax  numbers)  to  reach  an  individual 
for  further  information: 

•  Whenever  possible,  the  social, 
economic,  and  environmental 
consequences  of  proposed  decisions  and 
alternatives:  and 

•  Technical  evidence  and  research 
methodology  explained  in  non-technical 
Unguage.  (Summaries  of  technical 
documents  should  be  footnoted  to  refer 
to  the  original  data.) 

Fact  sheets,  news  releases, 
summaries,  and  similar  publications  in 
print  and  on  the  Internet  may  be  used 
to  provide  notice  of  availability  of 
materials  and  to  facilitate  public 
understanding  of  more  complex 
documents,  but  should  not  be  a 
substitute  for  public  access  to  the 
complete  documents.  When  practicable. 
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information  should  be  provided  in 
formats  and  locations  that  match  the 
public's  needs.  Some  information  (e.g.. 
Confidential  Business  Information)  is 
not  available  for  public  review  and  the 
Agency  carmot  release  it. 

d.  Notification.  Responsible  officials 
should  seek  to  ensure  that  parties  on  the 
contact  list  and  the  media  are  aware  of 
the  outreach  materials  avsiilable  and  that 
they  have  adequate  time  and 
opportunity  to  receive  and  review  the 
information  before  any  additional 
public  involvement  activities  are 
conducted.  Notices  should  include 
information  about  the  repository 
(address,  hours  of  operation,  etc.)  or 
other  information  relating  to  access  to 
all  documents  referred  to  in  the  notice, 
including  the  name  of  a  contact  person 
when  appropriate. 

e.  Timing.  To  enable  effective  and 
meaningful  public  involvement, 
outreach  materials  that  make  the  public 
aware  of  the  planned  activity  and  that 
outline  the  issue(s)  should  be 
distributed  as  early  as  such  information 
is  available.  The  more  complex  the  issue 
and  greater  the  potential  for  controversy 
or  misunderstanding,  the  earlier  the 
materials  should  be  distributed.  When 
the  Agency  holds  a  formal  public 
comment  process,  notification  should 
take  place  as  soon  as  possible  when  the 
Agency  takes  an  action  to  permit  the 
public  to  obtain  and  review  the 
materials,  and  prepare  responses  in  a 
timely  and  meaningful  way.  Minimum 
public  comment  periods  are  often 
specified  in  statutes  or  rules.  Generally, 
materials  for  public  comment  should  be 
provided  as  soon  as  they  are  available 
and  should  allow  for  not  less  than  30 
days  for  the  public  review  and  comment 
(or  longer,  as  specified  in  program- 
specific  requirements),  or  45  days  in  the 
case  of  public  hearings. 

When  unusually  complex  issues  or 
lengthy  documents  are  presented  for 
public  review  this  period  generally 
should  be  no  less  than  60  days.  (For 
Superfund  actions,  regardless  of 
complexity,  the  public  is  provided  30 
days  to  submit  comments  on  proposed 
remedies.  Upon  a  timely  request,  the 
public  comment  period  can  be  extended 
by  a  minimum  of  30  additional  days.) 

f  Fees  for  Copying:  Whenever 
possible,  the  Agency  should  provide 
copies  of  relevant  documents,  free  of 
charge.  Free  copies  may  be  reserved  for 
private  citizens,  public  interest 
organizations,  or  small  businesses  with 
limited  funds.  Any  charges  must  be 
consistent  with  requirements  under  the 
Freedom  of  Information  Act  as  set  forth 
in  40  CFR  Part  2. 

g.  Depositories  or  dockets:  The 
Agency  should  provide  one  or  more 


central  collections  of  documents, 
reports,  studies,  plans,  etc.  relating  to 
controversial  issues  or  significant 
decisions  in  a  location  or  locations 
convenient  to  the  public.  Suitable 
locations  will  depend  on  the  nature  of 
the  action;  for  national  rules  a  single 
central  docket  is  generally  appropriate 
whereas  local  repositories  may  be 
preferable  when  decisions  relate  to 
individual  facilities  or  sites.  RCRA 
authorizes  EPA  to  require  a  facility  to 
set  up  and  maintain  a  repository.  In  all 
other  instances,  for  actions  at  local 
facilities  or  sites.  Agency  officials 
should  work  with  community 
representatives  and  the  facility  to 
determine  the  most  accessible 
repository  site(s)  within  the  community. 
Consideration  should  be  given  to 
accessibility,  travel  time,  parking, 
transit,  and  availability  during  off-work 
hours.  Copying  facilities,  at  reasonable 
charges,  should  be  available  at 
depositories.  Agency  officials  are 
encouraged  to  determine  the 
accessibility  to  the  interested  public  and 
feasibility  of  electronic  depositories  that 
take  advantage  of  the  Internet  to  reach 
directly  into  homes,  libraries  and  other 
facilities  throughout  a  community  and 
across  the  nation.  If  the  public  has 
reasonably  convenient,  well  advertised 
electronic  repositories,  this  can  achieve 
significantly  enhanced  accessibility  at  a 
very  modest  cost. 

5.  Conduct  public  consultation  and 
involvement  activities. 

Goals:  To  understand  the  interests 
and  needs  of  the  affected  public.  To 
provide  for  the  exchange  of  information 
and  views  and  open  exploration  of 
issues,  alternatives  and  consequences 
between  interested  and  affected 
members  of  the  public  and  officials 
responsible  for  the  forthcoming  action 
or  decision. 

a.  Recommended  actions:  Agencv 
officials  should: 

•  Ensure  that  public  consultation  and 
involvement  are  preceded  by  timely 
outreach  activities,  including  timely 
distribution  of  information: 

•  Notify  the  public  of  potential 
consultation  and  involvement  activities 
early  enough  to  ensure  that  the  public 
has  adequate  time  to  obtain  and 
evaluate  information:  conduct  any 
additional  data  gathering;  consult 
experts  and  formulate  their  opinions, 
options,  and  suggestions  prior  to 
Agency  action: 

•  Conduct  public  consultation  and 
involvement  activities  at  times  and 
places  which,  to  the  maximum  extent 
feasible,  facilitate  attendance  or 
involvement  by  the  affected  public. 
Whenever  possible,  public  meetings 


concerning  local  facilities  or  sites 
should  be  held  during  non-work  hours, 
such  as  evenings  or  weekends,  and  at 
locations  accessible  to  public 
transportation: 

•  Identifv'  and  select  the  public 
consultation  or  involvement  process 
appropriate  to  the  decision  being  made, 
and  the  time  frame  and  resources 
available.  When  possible,  consult  or 
involve  the  affected  public  in 
identifying  and  selecting  appropriate 
public  involvement  proces.ses.  This 
ensures  that  the  approaches  selected 
consider  and.  if  appropriate, 
accommodate  the  potentially  affected 
parties'  needs,  preferences,  schedules 
and  resources,  as  well  as  the  Agency's 
needs: 

•  Provide  guidance,  resources, 
training,  and  professional  assistance  to 
Agency  staff  interested  delegated 
program  partners,  and  the  public  to 
assist  them  in  conducting  or 
participating  in  public  consultation  and 
involvement  activities  in  an  effective 
and  credible  manner.  (EPA  invites 
comment  on  how  best  this  can  be 
accomplished,  particularly  with  respect 
to  including  those  from  minority,  low- 
income,  and  other  underserved 
communities): 

•  Consider  the  appropriate  use  of 
third  parties  in  the  development  and 
implementation  of  programs,  projects 
and  activities:  and 

•  Be  knowledgeable  of  and  comply 
with  provisions  of  open  meetings  laws 
and  regulations,  such  as  the  Federal 
Advisory  Committee  Act.  whenever 
they  apply  to  the  public  involvement 
process  being  conducted. 

b.  Methods:  Consultation  and 
involvement  processes  may  take  a 
variety  of  forms,  depending  upon  the 
issues  to  be  addressed,  the  timing  of  the 
decision-making  action,  and  the  needs 
and  resources  of  the  public  whose 
involvement  is  sought.  Public  hearings 
and  public  meetings  are  two  familiar 
forms  of  consultation  and  often  are 
legally  required,  but  their  use  should 
not  serve  as  the  only  forum  for  citizen 
input.  When  required,  public  hearings 
and  meetings  should  be  held  at  the  end 
of  a  process  that  has  previously  given 
the  public  more  informal  and  interactive 
opportunities  for  becoming  informed 
and  involved.  Alternative  Dispute 
Resolution  (ADR)  is  another  tool  that 
the  Agency  uses  to  consider  and  seek  to 
resolve  differences  among  various 
stakeholders.  ADR  is  a  consensual 
resolution  of  disputes  and  issues  in 
controversy.  ADR  allows  EPA  to  obtain 
the  services  of  neutral  parties  on  an 
expedited  basis  to  manage  a  public 
dialogue  in  which  neighbors,  business 
interests,  environmental  groups,  and 
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Dthor  interested  partie.s  have  an 
iipportunitv  t'l  raise  concerns  to  the 
parties  invoked  in  the  enforcement 
action  or  other  controversy. 

EPA  and  other  public  agencies 
emplov  a  wide  variety  of  consultation 
tec  hniques  that  can  be  divided  into 
three  categories  based  upon  the 
outcomes  of  the  process: 

(1)  Information  Exchange: 

(2)  Recommendations:  and 

(3)  Agreements. 

Information  exchange  involves  EPA 
staff  and  management  sharing  data, 
options,  issues  and  ideas  with  the 
public  in  a  way  that  encourages 
dialogue.  Information  exchange 
activities  include  workshops,  forums, 
joint  fact  finding,  interactive  public 
meetings,  focus  groups,  surveys  (subject 
to  provisions  of  the  Paperwork 
Reduction  Act),  roundtables  and 
informal  consultation  such  as  meetings 
with  interest  groups,  attendance  at 
conferences,  and  other  opportunities  for 
informal  dialogue.  These  activities  are 
not  meant  to  reach  agreement  or 
consensus  on  future  action.  Their 
purpose  is  to  compile  a  mutually 
developed  knowledge  base  of  everyone's 
interests,  ideas  and  needs.  Though  not 
a  fully  interactive  method,  the  notice 
and  comment  process  also  serves  as  a 
limited  form  of  information  exchange. 

Recommendations  activities  involve  a 
number  of  stakeholder  representatives 
collaborating  with  each  other  and  with 
.-\gency  staff  to  develop 
recommoiificitions.  The  Agencv  may 
accord  significant  deference  to  the 
recommendations,  but  is  generally  not 
bound  to  implement  the 
recommendations,  nor  are  the  parties 
bound  to  accept  them.  (See  Appendix  2 
for  FAC.\  requirements.)  Examples  of 
recommendations  activities  include 
FACA  committees  established  by  EPA 
external  technical  committees  (such  as 
those  conducted  with  the  American 
Society  for  Testing  and  .Materials),  peer 
review  panels,  and  varujus  technical 
advisory  groups,  citizens  advisory 
groups,  or  panels. 

Agreement  activities  involve  EPA 
management  and  representatives  of 
stakeholders  who  reach  an  agreement  by 
consensus.  Agreement  activities  include 
negotiated  rulemaking  cf)mmittees  and 
other  mediated  agreements.  If  the 
agreement  activitv  used  does  not 
produce  a  legally  binding  agreement, 
the  desired  outcome  of  such  an  activity 
is  a  commitment  on  the  part  of  the 
participants  to  full  implementation. 

The  list  above  is  not  exhaustive  but  it 
indicates  the  need  for  program  officials 
to  be  flexible  and  choose  the  right 
techniques  for  the  right  occasion.  These 
activities  are  not  mutuallv  exclusive: 


Ihev  form  a  progressic^n.  They  can  and 
should  be  used  as  part  of  a  thorough. 
well-[)l.inned  system  of  consultation 
and  public  iiuolvement.  Successful 
agreement  or  recommendation  processes 
occur  onlv  with  significant  information 
exchange  and  outreach.  Howt!\er. 
progressing  lo  a  recommendation 
process  or  agreement  process  is  not 
necessar\'.  practical  or  affordable  in  all 
decision-making  proc:esses. 

c.  Content — .•\gf!u:y  officials  should 
clearlv  identifv  issues  to  be  discussed, 
negotiated  or  dei  ided  prior  to  and 
throughout  the  engagement  process  so 
that  the  public  understands  which 
decisions  are  subject  to  its  input.  The 
type  of  process  to  be  conducted,  the 
schedule,  and  the  assumptions  and 
expectations  for  the  outcomes  of  the 
process  also  should  be  clearly  stated  so 
that  the  public  and  its  representatives 
understand  whether  they  are  being 
invited  to  an  information  exchange  or  a 
negotiation  and  can  set  their 
expectations  accordingly.  If  possible, 
the  public  should  be  involved  in 
determining  the  design  of  the  processes. 
The  Agencv  will  complv  with  all 
applicable  open  meeting  requirements, 
such  as  FACA  and  all  information 
gathering  requirements,  such  as  the 
Paperw(jrk  Reduction  Act,  in  the  design 
of  its  public  outreach  processes. 

d.  Notification — The  Agency  should 
ensure  that  all  parties  on  the  contact  list 
and  the  media  are  notified  of 
opportunities  to  participate  and 
provided  with  appropriate  information 
Agencv  officials  should  not  assume  that 
the  general  public  reads  printed  legal 
notices  or  Federal  Register  notic  es 
which  are  often  required  b\  statute  or 
regulation.  Although  these  methods 
serve  as  legal  notice  to  the  public,  they 
can  be  augmented  by  broader  notice  to 
the  media  or  interested  pers(jns  on  the 
contact  list,  and  other  tailored 
notifications.  Notification  should  give 
the  time,  date  and  location  of  the 
consultation  process,  a  general 
description  of  the  topics  or  agenda,  a 
contatit  person  and  c:ontact  information. 
and  a  general  desc:ription  of  the  nature 
of  the  process  to  be  conducted,  as  well 
as  the  role  of  the  piiblu:  Agency 
officiials  should  consider  the  use  of 
multilingual  notices  of  upcoming 
activities  and/or  translator  services, 
when  appropriate. 

e.  Tuning — .\gency  officials  should 
provide  early  advance  notice  of  public 
involvement  processes  so  that  the 
public  can  obtain  background 
information,  obtain  and  e\aluate 
adtiitional  data,  formulate  their  needs 
and  interests,  and  obtain  expert 
assistance,  if  necessary.  Generally, 
notice  should  be  given  not  less  than  15 


days  in  advance  of  an  impending 
meeting  or  consultation  process.  If  the 
issues  are  unusually  complex  or  involve 
review  of  length\'  documents  this  period 
generally  should  be  no  less  than  60 
days.  Program  specific  notice 
requirements  should  be  consulted:  for 
example,  for  Superfund  actions, 
regardless  of  complexity,  the  public  is 
provided  .30  days  to  suhmit  comments 
on  proposed  remedies.  Upon  a  timely 
request,  the  public  comment  period  can 
be  extended  by  a  minimum  of  30 
additional  days. 

f.  Summaries:  Detailed  summaries  of 
advisory  committee  meetings  under 
FACA  are  required  by  law.  [Appendix  2 
(  ontains  requirements  for  formation  and 
use  of  EPA  advisory  committees.]  In 
addition,  some  statutes  also  require 
minutes  of  public  meetings.  Even  when 
not  required,  when  possible  and 
appropriate.  Agencv  officials  should 
make  summaries  of  public  hearings  and 
public  meetings  available  to  participants 
and  other  interested  parties.  When 
possible  and  appropriate.  Agency 
officials  should  be  open  to  participants' 
comments  that  might  correct  or  add  to 
the  summar\'.  In  rulemaking 
proceedings  under  the  Administrative 
Procedure  .Ac:t,  a  memorandum 
summarizing  any  significant  new  factual 
data  or  information  likely  to  affect  the 
final  decision  received  during  an 
informal  meeting  or  other  c:onversations 
should  be  placed  in  the  public  docket 
for  the  rule.  In  other  situations,  it  may 
be  helpful  to  document  discussions  that 
contribute  information  useful  to 
decision-making  and  make  that 
information  available  to  participants 
and  interested  parties. 

6.  .Assimilate  information  and  provide 
feedback  to  the  public. 

Goal:  To  consistently  earn  and  retain 
the  public's  trust  and  credibility  for  EPA 
consultation  processes,  by  evaluating 
and  assimilating  public  viewpoints  and 
preferences  into  final  decisions,  where 
appropriate  and  possible,  and 
communicating  to  the  public  the 
decisions  made  and  how  their  input 
affected  those  decisions. 

.Assimilating  public  viewpoints  and 
preferences  into  decisions  and  final 
actions  involves  examining  and 
analyzing  public  input,  considering  if 
and  how  to  incorporate  that  input  into 
final  program  decisions,  and  making  or 
modifying  decisions  according  to 
carefully  considered  public  views.  The 
Agency  should  demonstrate,  in  its 
decisions  and  actions,  that  it  has 
understood  and  fully  considered  public 
concerns.  Finally,  the  Agency  should 
communicate  the  decision  and  discuss 
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the  influence  of  the  public's  input  in  the 
final  decision, 
a.  Recommended  actions: 

(1)  Assimilate  the  information: 
Agency  officials  should  briefly  and 
clearly  document  consideration  of  the 
public's  views  in  Responsiveness 
Summaries,  regulatory  preambles.  EISs 
or  other  appropriate  forms.  This  should 
be  done  at  key  decision  points.  Each 
Responsiveness  Summary  {or  similar 
document)  should: 

•  Include  a  statement  of  the  action 
that  was  taken; 

•  Explain  briefly  the  type  of  public 
involvement  activity  that  was 
conducted: 

•  Identih,'  or  summarize  those  who 
participated  and  their  affiliation: 

•  Describe  the  matters  on  which  the 
public  was  consulted; 

•  Summarize  the  public's  views, 
important  comments,  criticisms  and 
suggestions: 

•  Disclose  the  Agency's  logic  in 
developing  decisions; 

•  Indicate  the  effect  the  public's 
comments  had  on  that  action;  and 

•  Discuss  the  Agency's  specific 
responses  to  significant  issues,  in  terms 
of  modifying  the  proposed  action,  or 
explaining  why  the  Agency  rejected 
proposals  made  by  the  public. 

(2)  Provide  feedback  to  the  public:  For 
all  major  actions  and  whenever 
practicable  for  lesser  actions,  the 
Agency  should  provide  feedback  to 
participants  and  interested  parties 
concerning  the  outcome  of  the  public's 
involvement.  The  Agency  should 
publish,  post  on  a  web  site  or  in  public 
places,  distribute,  mail,  or  e-mail  a 
Responsiveness  Summary  or  similar 
document  for  those  who  participated  in 
or  observed  the  public  involvement 
processes,  those  who  provided  public 
comments  and  to  those  on  the  contact 
list.  In  addition,  where  circumstances 
and  resoiu-ces  permit,  or  where  the 
number  of  participants  was  small, 
feedback  may  be  in  the  form  of  personal 
letters.  Feedback  provided  in  meetings 
or  through  other  means  should  be 
documented. 

Who  is  responsible  for  ensuring  that  this 
Draft  Policy  is  applied  appropriately? 

Public  involvement  is  an  integral  part 
of  any  program.  It  should  routinely  be 
included  in  decision-making  and  not  be 
treated  as  an  independent  or  secondary 
function.  Managers  should  ensure  that 
personnel  are  properly  trained, 
supported  and  coimseled,  and  that 
adequate  funding  needs  are 
incorporated  in  their  specific  budgets. 

Under  the  overall  direction  of  the 
Administrator,  the  Assistant,  Associate, 
and  Regional  Administrators  are 


responsible  and  accountable  for  the 
adequacy  of  public  involvement 
programs.  They  are  ultimately 
responsible  for  making  certain  that,  for 
the  activities  under  their  jurisdiction,  all 
Agency  staff  implement  the  purpose  of 
this  Draft  Policy.  They  are  responsible 
for  ensuring  that  the  level  of  effort  in 
public  involvement  is  commensurate 
with  the  potential  impact  of  the 
upcoming  action  or  decision.  The 
Regional.  Assistant,  or  .Associate 
Administrators  will  make  certain  that 
concerns  about  the  adequacy  of  public 
involvement  are  heard  and.  where 
necessary,  acted  upon  as  resources 
allow.  Citizens  who  have  questions  or 
objections  about  the  substance  of  this 
Draft  Policy  or  the  appropriateness  of 
applying  it  in  a  particular  case  should 
raise  that  issue  with  the  Agency  officials 
involved. 

Although  this  Draft  Policy  is  not 
binding  on  states,  tribes  and  local 
governments.  EPA  encourages  these 
entities  to  adopt  similar  policies  where 
they  administer  federal  programs 
authorized,  approved  or  delegated  bv 
EPA.  The  Agency  intends  to  include 
public  involvement  among  the  issues 
discussed  during  the  annual  reviews  of 
state,  tribal  or  local  program(s).  and 
during  any  other  program  audit  or 
review. 

1.  The  Administrator  mdini'dins 
overall  direction  and  responsibility  for 
the  Agency's  public  inx'olvement 
activities.  Specifically,  the 
Administrator  will: 

a.  Establish  policy  direction  and 
guidance  for  all  EPA  public 
involvement  programs: 

b.  Provide  incentives  to  Agency 
personnel  to  ensure  commitment  to  and 
com.petence  in  implementing  this  Draft 
policy:  and 

c.  evaluate  the  adequacy  of  public 
involvement  activities  conducted  under 
this  Draft  Policy,  the  appropriateness 
and  results  of  public  involvement 
expenditures,  and  the  effectiveness  of 
this  Draft  Policy. 

2.  Assistant  Administrators  and 
Associate  Administrators  have  the 
following  responsibilities: 

a.  Identif\'  and  address  those  activities 
and  major  decisions  where  application 
of  this  Draft  Policy  is  appropriate: 

b.  Ensure  that  plans  developed  for 
these  programs  or  activities  include  and 
provide  adequate  time  and  resources  for 
effective  public  involvement: 

c.  Consider  providing  guidance  and 
assistance  to  support  regional  office 
public  involvement  activities  at  the 
request  of  Regional  Administrators: 

a.  Implement  the  public  information 
and  public  involvement  portions  of 
approved  plans; 


e.  Evaluate  the  effectiveness  and 
appropriateness  of  public  involvement 
expenditures  and  activities  under  their 
jurisdiction,  revising  and  improving 
them  as  necessary; 

f  Encourage  coordination  of  public 
invohement  ac:ti\ities: 

g.  Ensuri'  that,  as  regulations  for  the 
programs  cited  in  Appendix  1  of  the 
Draft  Policy  are  amended,  they 
incorporate  the  Draft  Policy's 
provisions. 

h.  Consider  funding  authorized  pilot 
and'or  innoxative  demonstration 
projects: 

i.  tionsider  measures  to  ensure  Draft 
Policy  implementation  in  appropriate 
managers'  performanre  standards: 

j.  Provide  financial  assistance,  as 
appropriate  and  available,  for 
authorized  public  involvement  activities 
at  the  national  Ifvel: 

k.  Coordinate  public  in\olvement 
funding  to  outside  groups  to  ensure  the 
most  economical  expenditures; 

1.  Provide  guidance  and  technical 
assistance  ami  training  as  dpprupnate  to 
support  authorized  and  delegated 
program  activities  of  state,  tribal, 
regional  and  local  entities: 

m.  De\-elop  guidance  dnd  training 
needed  to  ensure  that  program 
personnel  are  equipped  to  implement 
the  Draft  Policy: 

n.  Provide  incentives  to  Agency  staff 
tfi  ensure  commitment  to  and 
competence  in  implementing  this  Draft 
Policy: 

o.  Seek  public  invohement  in 
decisions  to  modif\'  or  develop  major 
national  policies,  at  their  discretion;  and 

p.  Ensure  that  applicable  legal 
requirements  associated  with  public 
involvement  are  adhered  to.  such  as  the 
Federal  .Advisory  C{jmmittee  Act  and 
the  Paperwork  Reduction  .Act. 

3.  Regional  .Administrators  have  the 
following  responsibilities: 

a.  Identify  and  address  those  EPA 
activities,  policies,  and  programs  where 
this  Draft  Policy  should  be  applied: 

b.  Ensure  that  plans  developed  bv  the 
programs  for  activities,  programs  and 
policies  subject  to  this  Draft  Policy 
provide  for  adequate  public 
involvement: 

c.  Implement  the  public  information 
and  public  involvement  portions  of 
approved  Agency  plans: 

d.  Provide  information  and  technical 
assistance  to  staff  and  participants  in 
delegated  programs  on  the  conduct  of 
public  involvement  activities: 

e.  Discuss  with  state,  tribal,  regional 
and  local  entities  the  effecti\eness  and 
appropriateness  of  their  public 
involvement  acti\  ities  during  periodic 
meetings; 

f  Encourage  coordination  of  public 
involvement  activities. 
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0.  Support  and  assist  the  public 
involvement  activitifs  of  EPA 
Headquarters; 

h  Ensure  that  Regional  staff  members 
are  trained,  and  that  resources  are 
allocated  for  public  involvement: 

j.  Incorporate  measures  to  ensure 
Draft  Policv  implementation  in 
managers  performance  standards: 

|.  Provide  small  grants  to 
representative  public  groups  for  needed 
public  in\olvpment  work,  where 
feasible  and  appropriate; 

k.  Evaluate  the  appropriateness  of 
public  involvement  expenditures  and 
activities,  revising  and  improving  them 
as  necessarv;  and 

1.  Ensure  that  applicable  legal 
recjuirements  associated  with  public 
involvement  are  adhered  to.  such  as  the 
Federal  Advisorv  (Committee  Act  and 
the  Paperwork  Reduction  Art 

4.  The  Director.  Office  of 
Communication.  Education,  and  Media 
Relations  (OCEMR)  has  an  important 
role  in  the  development  and  ^upport  of 
.\gencv  public  involvement  activities. 
The  Director  will- 

a.  Assist  EPA  Headquarters  and 
Regions  in  identihing  interested  and 
affected  members  of  the  public; 

b.  Support  Headquarters  and  Regional 
programs  in  critiquing,  developing  and 
distributing  outreach  materials  to 
inform  and  educate  the  public  about 
Agencv  environmental  programs  and 
issues,  and  involvement  opportunities; 
and 

c.  Encourage,  develop,  and  support 
.■\gencv  strategic  communications  plans 
to  foster  public  awareness  and 
complement  public  involvement  plans. 

5.  The  Associate  Administrator.  Office 
of  Congressional  and  Intergovernmental 
Relations,  has  the  responsibility  to  assist 
program  offices  in  identif\ing: 

a  State  and  local  officials,  both 
elected  and  appointed,  to  engage  in 
public:  involvement  activities:  and. 

b  .Appropriate  mechanisms  and 
forums  to  reach  these  constituents. 

Appendix  1:  Laws,  Executive  Orders 
and  Presidential  Memos 

EPA  IS  required  to  implement  public 
involvement  provisions  of  laws,  executive 
orders  and  presidential  memos  that  include, 
but  mav  not  be  limited  to: 

•  Clean  Air  Act,  42  U.S.C.  7401-7671q 
(1994  ii  Supp.  2000) 

•  Clean  Water  Act  33  U.S.C.  1251-1387 
11982  tk  Supp   2000) 

•  Comprehen.sive  Environmental 
Response.  Compensation  and  Liability  Act, 
Hs  amended  bv  the  Superfund  .-Amendments 
dod  Reauthorization  Art  of  1986.  42  C.S.C. 
9fiO  1-9675  11994  and  Supp.  2000) 

•  Emergencv  Planning  and  Community 
Right  toKnow'Act42U.S.C.  11011-11050). 
( 1 994 ) 


•  Federal  Insectii.ide.  KuiigK  idf  .uid 
Kodenlicide  Act.  (including  the  Food  Quality 
Protection  Act  of  1996).  7  U.S.C.  135-136y 
(1994) 

•  Marine  Protection  Research  and 
Sanctuaries  Act  of  1972  (including  the  Oi  ean 
Dumping  Act).  33  U.S.C.  1401-1445  (1982) 

•  National  Environmental  Policy  Act  of 
1969.  42  U  S.C.  4321— »347e  (1988  &  Supp. 
20U0) 

•  Noise  Control  Act  of  1972,  42  U.S.C. 
4901-4918  (1995) 

•  Solid  Waste  Disposal  Act  as  amended  bv 
the  Resoun  !•  Cunservation  ,ind  Recovers  .\f  t. 

42  LI  S.C.  6901-»i992k  (1994  and  Supp.  2000] 

•  Safe  Drinking  Water  Act.  42  U.S.C.  300f- 
3001-26(1988) 

•  Toxic  Substances  Control  Act,  15  U.S.C. 
2601-2692  (1994  &  Supp.  2000) 

•  Chemical  Safety  Information.  Site 
Security  and  Fuels  Regulatory  Relief  .Act  of 
1999.  Pub.  L.  106-40. 1 13  Stat   207  (1999) 

•  Shore  Protection  Act  33  U.S.C.  2601- 
2623  (Supp.  2000) 

This  Draft  Policy  also  applies  to  EPA 
activities  under  the  following  Executive 
Orders: 

•  E.O.  12580 — Superfund  Implementation 

•  E.O.  12856 — Federal  Compliance  with 
Right-lo-Know  Laws  and  Pollution 
Prevention  Requirements 

•  E.O.  12866 — Regulatory  Planning  and 
Review 

•  E.O.  13132  Federalism  (which  replaced 
E.O.  12875— Enhancing  the 
Intergovernmental  Partnerships) 

•  E.O  12898 — Federal  .Actions  to  Address 
Environmental  lustice  in  Minority 
Populations  and  Low  Income  Populations 

•  E.O.  13045— Protection  of  Children  from 
Environmental  Health  Risks  and  Safety  Risks 

•  E.O.  13007— Indian  .Sacred  Sites 

•  E.O   13175 — Consultaticm  and 
Coordination  with  Indian  Tribal 
Governments 

•  EO   11988 — Floodplain  Management 

•  E.O.  13166 — Improving  Access  to 
Services  for  Persons  with  Limited  English 
Proficiency 

In  addition,  this  Draft  Policy  is  effective  for 
EPA  activities  conducted  under  the  following 
statutes  for  which  other  agencies  have 
primary  responsibility: 

•  Atomic  Energy  Act,  42  U.S.C.  201 1- 
2297g^  (1995) 

•  Energ>  Policy  Act  ot  1992,  Pub.  L.  102- 
486.  106  Stat.  2776  (codified  as  amended  in 
scattered  sections  of  15,  16.  25,  26.  30.  42  and 

43  U.S.C.) 

•  F'ederal  F"ood,  Drug  and  Cosmetic  .Art.  21 
U.S.C.  301-397(1994) 

•  Intermodal  Surface  Transportation 
Efficiency  Act.  Pub.  L.  102-240.  105  Stat 
1914  (codified  as  amended  in  scattered 
.sections  of  15.  16,  23,  26,  and  33  I,'  S.C.) 

•  Occupational  Safety  and  Health  .Act.  29 
U.S.C.  651-678  (1994  &  Supp.  2000) 

•  Oil  Pollution  Act  of  1990.  33  U.S.C. 
2702-2761 (Supp   2000) 

•  Motor  Vehicle  Information  and  Cost 
Savings  Act,  49  U.S.C.  32901-32919  (1994  & 
Supp.  2000)     . 

•  Nut  lear  Waste  Polic  v  Act.  42  U  S.C. 
10101-110270  (1994  and  Supp  2000) 

•  Uranium  Mill  Tailings  Radiation  Control 
Act.  42  U.S.C.  7901-7942  (1995) 


•  WIPP  Land  Withdrawal  .A(  t.  Pub.  L. 
102-579.  11)6  Stat.  4777  (1992)  as  amended 
by  Pub.L.  104-201.  1 10  Stat.  2422 
Implementmg  public  invoKemenI  ,i(  li\ities 
mav  also  involve  romplying  with  the 
tollowing  .\i:ts.  Exec  utive  Orders.  Executive 
Memoranda,  and  Regulation: 

•  .Administrative  Proc  edure  .Act  5  LJ.S.C. 
550-596(11996) 

•  Freedom  of  Information  .Art  5  U.S.C.  552 
(1994  tk  Supp.  2000) 

•  Civil  Rights  .A(  t  ot  1964  .  Pub.  L.  88-352. 
78  Stat.  24  1  ((.odified  js  .imended  in 
scattered  M;ction>  ot  42  CSC.) 

•  Federal  .Advisory  C^ommittee  .Act  5 
U.S.C.  app.  2.  sees.  1-15  (199fi) 

•  Government  Performance  and  Results 
Act.  Pub.  L.  10:t-62.  107  Stat.  285  (rodifird 
in  scattered  sec  lions  of  31  U.S.C.) 

•  Negotiated  Rulemaking  Act  5  II. S.C. 
.561-570a 

•  .Administrative  Disputes  Resolution  .Ai  t 
5  U.S.C   571-584  (1994) 

•  Paperwork  Redui  tioii  .Art  44  U.S.C. 
3501-3526 (1998  &  Supp   2000) 

•  Regulatorv  Flexibility  .Ai  t.  as  amended 
by  the  Small  Business  Regulatory 
Hinforcement  Fairness  .Act  of  1996  5  U.S.C. 
601-612  (1994  «(  Supp   2000) 

•  I'nfuiided  .Mandates  Reform  Art  2  L'.S.C. 
1501-1571  (1994) 

•  National  Technology  Transfer  and 
Advanc  ement  Art  of  1995.  Pub.L.  104-1 13. 
1 10  Slat.  775  (codified  as  amended  in 
scattered  sections  of  15  and  35  U.S.C.) 

•  Congressional  Review  Act,  5  U.S.C  801- 
1808  (2000) 

•  National  Liu  ironmental  Education  Act 
of  1990.  20  use:.  5501-5510  (1994) 

•  Organofin  .Antifnuling  Paint  Ccjntrol  .Art. 
33  U.S.C.  2401— 24 U)  (Supp.  2000) 

•  National  Historic  Preservation  .Act  of 
1996,  asaniendi'd,  16  U.S.C.  470-470x-6 
(Supp.  2000) 

•  E.O.  12862— Setting  elastomer  Service 
Standards 

•  E.O.  12999 — Educational  Tec  luiologv 
Ensuring  Opportuiiit;,  for  all  Children  in  the 
Next  Century 

•  E.O.  11593— Protection  of  and 
Enhancement  of  the  C^ultural  Ensironnient 

•  E.O.  11990— Protection  of  Wetlands 

•  Presidential  Memorandum  on  Plain 
Language  in  Government  Writing  (lune  1. 
1998) 

•  Presidential  Memorandum  on  Elc'rtruiUL 
Government  (December  17.  1999) 

•  Presidential  Memorandum  on 
Government-to-Government  Relations  with 
Native  .American  Tribal  Ck)\ernments  (April 
29.  1994) 

•  Public  Participation  in  Programs  Under 
the  Resource  Conservation  and  Recovery  .Art. 
the  Safe  Drinking  Water  Art.  and  the  Clean 
Water  Ac  t.  40  CFR  Part  25  (2000) 

•  Minority  Business  Enterprise  and 
Women's  Business  Enterprise  Program, 
contained  in  portions  of  40  CFR  Parts  30.  31. 
35  and  40 

Appendix  2:  Advisory  Committees 

To  gain  advice  from  a  representative  group 

of  stakeholders  or  experts,  one  of  the 
methods  that  the  .Agency  mav  choose  is 
forming  an  advisory  committee.  These 
committees  are  usually  subject  to  the 
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chartering,  balanced  membership,  and  open 
mei?ting  requirements  of  the  Federal 
Advi.sory  Committee  Act  (FACA).  The  Office 
of  Cieneral  Counsel  or  the  Regional  Counsel 
should  be  consulted  to  determine  whether 
FAC;a  applies  to  a  particular  group. 

In  general,  any  time  the  Agency  forms  a 
group  of  non-federal  people  to  provide  EPA 
with  c:ollective  advice,  the  requirements  of 
the  P'ederal  Advisory  Committee  Act  (FACA) 
may  apply.  Such  groups  shall  not  meet  until 
the  requirements  of  FACA  are  met.  Staff  may 
contact  the  Committee  Management  Officer 
in  the  Office  of  Cooperative  Environmental 
Management  for  advice  on  complying  with 
these  requirements,  and  to  learn  about  the 
exceptions  to  FACA. 

The  primary  function  of  an  advisory  group 
is  to  assist  elected  or  appointed  officials  bv 
making  recommendations  to  them  on  issues 
that  the  decision-making  body  considers 
relevant.  These  issues  may  include  policv 
development,  project  alternatives,  financial 
assistance  applications,  work  plans,  major 
c:ontracts,  interagency  agreements,  and 
budget  submissions,  among  others.  Advisory 
groups  can  provide  a  forum  for  addressing 
issues,  promote  constructive  dialogue  among 
the  various  interests  represented  on  the 
group,  and  enhance  community 
understanding  of  the  Agency's  action. 

.A.  Requirements  for  Federal  EPA  Advisory 
(lominittees:  When  EPA  establishes  an 
dd\isory  group,  provisions  of  the  Federal 
.Ad\  isorv  Committee  Act  5.  U.S.C.  App.  2). 
and  (Jeneral  Service  Administration  (GSA) 
Regulations  on  Federal  Advisory  Committee 
Management  must  be  followed. 

These  requirements  are: 

•  The  development  of  a  Charier  that  has 
been  approved  by  the  General  Services 
.Administration  and  Office  of  Management 
and  Budget.  It  must  contain  the  committee's 
objectixes  and  the  scope  of  its  activities,  the 
period  of  time  necessary  for  the  committee  to 
carry  out  its  objectives,  the  agency 
respcmsible  for  providing  the  necessarv 
support  for  the  committee,  and  a  description 
of  the  duties  for  which  the  committee  is 
responsible.  The  Charter  must  be  renewed 
ev(T\  two  years.  5  U.S.C.  App.  2.  sec.  9. 

•  The  Establishment  Federal  Register 
Notice,  At  least  15  days  before  the  charter  is 
tiled  for  a  new  committee,  EPA  is  required 
to  publish  an  establishment  notice  in  the 
Federal  Register.  Such  notice  describes  the 
nature  and  purpose  of  the  committee,  the 
agency's  plan  to  attain  fairly  balanced 
membership,  and  a  statement  that  the 
committee  is  necessary  and  in  the  public 
interest  5  L'.S.C.  App.  2.  sec.  9. 

•  Balanced  Membership.  Advisory 
committees  must  be  "fairly  balanced"  in 
points  of  view  representee!.  5  U.S.C.  App.  2. 
sec.  5. 

•  The  Meeting  Federal  Register  Notice. 
Each  advisory  committee  meeting  must  be 
noticed  in  the  Federal  Register  at  least  15 
days  prior  to  the  meeting.  5  U.S.C.  App.  2. 
.sec:.  10 

•  To  close  a  meeting  to  the  public,  vou 
must  obtain  the  approval  of  both  the 
Administrator  and  the  General  Counsel.  5 
U.S.C.  App.  2.  sec.  10. 

Detailed  minutes  must  be  kept  of  all 
advisory  committee  meetings.  5  U.S.C.  App. 
2.  sec.  10. 


•  Open  Meetings.  Interested  persons  mav 
file  written  statements  with  any  advison,' 
committee,  attend  any  advisor^-  committee 
meeting  (unle.ss  properly  closed),  and  appear 
before  any  advisory  committee.  5  U.S.C.  .App. 
2.  sec.  10. 

•  DFO  Attendance,  Lac  h  meeting  must  be 
attended  by  a  Designated  Federal  Official 
(DF"0).  a  full-time  federal  employee  who  is 
authorized  to  adjourn  the  meeting  and 
approve  the  agenda.  5  LI. S.C.  .App.  2.  sec.  10. 

•  Documents  Available  to  the  Public.  All 
advisory  committee  documents  (including 
drafts)  shall  be  available  to  the  public:  upon 
request.  5  L'.S.C.  .App.  2.  sec  .  10. 

B.  State  and  Local  .Advisory  Committees:  In 
instances  where  regulations,  program 
guidanc;e.  or  the  public,  invcjlvenient  plans  of 
state,  substate.  or  loc  al  agencies.  c:all  for 
advisorv  groups,  they  should  follow 
applicable  state  and  local  laws. 

Note:  Find  information  about  EP.A's  F.AC.A 
committees  at  http:'/i\-\vu.epa.gov^orf'mi 
ivebaltps.htmlt.faca 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00693;  FRL-6762-2] 

Pesticides;  Final  Guidance  for 
Pesticide  Registrants  on  Applicability 
of  the  Treated  Articles  Exemption  to 
Antimicrobial  Pesticides 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Agency  is  issuing  PR 
Notice  2000-10  which  extends  the 
effective  date  of  when  it  will  begin  to 
rely  upon  PR  Notice  2000-1  (issued 
March  6.  2000).  PR  Notice  2000-1 
provides  guidance  on  the  applicabilitv 
of  the  "treated  articles  exemption"  in  40 
CFR  152.25(a)  to  antimicrobial  pesticide 
products. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Kempter  (75 IOC),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (703)  305-5448;  fax 
number:  (703)  308-6467;  e-mail  address; 
kempter.carlton@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may  be  of 
particular  interest  to  those  persons  who 
produce  pesticides  or  who  produce 
articles  treated  with  pesticides.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 


regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  (Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dcjcument  and 
the  PR  Notice  from  the  Office  of 
Pesticide  Programs'  Home  Page  at  http:/ 
/www. epa.gov/pesticides/.  You  can  also 
go  directly  to  the  listings  from  the  EPA 
Internet  Home  Page  at  http;// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agencv  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00693.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  anv 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  anv 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public: 
Information  and  Records  Integritx' 
Branch  (PIRIB).  Rm.  119.  CrystalMall 
#2.  1921  lefferson  Davis  Highway. 
Arlington.  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 

is  (703)  305-5805. 

II.  Background 

A.  What  Guidance  Does  this  PR  S'otice 
Provide^ 

On  March  6.  2000.  the  Agencv  issued 
PR  Notice  2000-1  concerning  the 
applicability  of  the  "treated  articles 
exemption"' in  40  CFR  152.25(a)  to 
antimicrobial  pesticide  products.  The 
intent  of  that  notice  was  to  clarify 
current  Agency  policy  with  respect  ic 
the  scope  of  the  treated  articles 
exemption.  Specifically,  the  notice 
addressed  the  types  of  claims  which  :4re 
or  are  not  permitted  on  treated  articles, 
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and  explained  the  requirement  that  the 
pesticide  in  a  treated  article  be 
"registered  for  such  use  " 

Section  VI  of  PR  Notice  2000-1.  titled 
Effective  Date  and  Procedures," 
en(  ouraged  producers,  distributors,  and 
other  persons  selling  or  distributing 
pesticide-treated  articles  and  substances 
to  bring  their  products  into  compliance 
with  40  CFR  152  25(al.  That  section  also 
indicated  that  the  .\gencv  would  begin 
to  reiv  on  the  guidance  provided  in  that 
notice  on  Februarv  1 1.  2001,  and  that 
products  in  commerce  after  that  date 
which  make  statements  or  claims  that 
do  not  reflect  the  clarifications  offered 
\n  that  notice,  would  risk  being 
considered  out  of  compliance  with  40 
CFR  152.25(a). 

The  Agency  has  since  learned  that 
certain  segments  of  the  industrv  which 
produce  treated  articles  will  not  be  able 
to  meet  the  February  11,  2001  date,  both 
in  production  of  treated  articles  and  in 
their  sale  and  distribution  in  commerce 
Further,  the  Agency  is  concerned  that 
some  distributors  of  treated  articles  mav 
not  be  aware  that  their  products  are 
subject  to  PR  Notice  2000-1  due  to  the 
tact  that  the  notice  was  -^ent  primariU 
to  registrants  and  not  generally  to  the 
distributors  of  treated  articles.  Finally, 
the  Agencv  is  concerned  that  the  current 
date  of  Februarv-  11.  2001.  and  the 
inclusion  of  all  treated  articles  in 
commerce  could  have  an  unintended 
ad\>'rse  economic  impact  on  affected 
companies. 

For  these  reason^  the  .-ygencv  is 
extending  th*'  effective  date  of  when  it 
will  begin  to  rely  upon  PR  Notice  200O- 
1  from  Februarv-  11.  2001  to  April  30. 
2001    In  addition,  the  Agency  is 
I  hanging  the  guidance  in  that  notice 
such  that  treated  articles  produced  on  or 
before  April  30.  2001.  may  continue  to 
he  sold  or  distributed  by  anyone 
thrnugh  commerce  without  being 
sub)ect  to  the  clarif\ing  guidance  in  PR 
Notice  2000-1   Thus,  only  treated 
articles  produced  after  April  30.  2001. 
which  make  statements  or  claims  that 
do  not  reflect  the  clarificatic.ms  offered 
in  that  notice,  would  risk  being  out  of 
(  ompliance  with  40  CFR  152  25fal 
Producers  of  treated  articles  produced 
on  or  before  April  30.  2001.  would  need 
to  be  able  to  provide  adequate 
documentation  of  the  production  date  of 
such  articles  found  in  commerce.  .-Ml 
other  elements  of  PR  Notice  2000-1 .  as 
well  as  the  current  enforcement 
approach,  will  remain  as  stated  or 
referenced  in  that  notice 

B  PR  Notices  are  Guidance  Documents 

The  PR  Notice  discussed  in  this 
notice  is  intended  to  provide  guidance 
to  EPA  personnel,  the  public,  pesticide 


registrants,  and  producers  of  pesticide- 
treated  articles  This  notice  is  not 
binding  on  EPA.  pt^sticitle  registrants,  or 
treated  article  producers,  and  EPA  may 
depart  from  the  guidance  where 
circumstances  warrant  and  without 
prior  notice.  Likewise,  pesticide 
registrants  and  treated  article  producers 
mav  assert  that  the  guidance  is  not 
appropriate  generally  or  not  applicable 
to  a  specific  pesticide,  treated  article,  or 
situation. 

List  of  Subjects 

Environmental  protection. 
.Administrative  practice  and  procedure. 
.•\gn(  ultural  comnHKlities.  Pesticides, 
Antimicrobials,  and  pests. 

Dated:  December  20.  2000. 

Marcia  K.  Mulkey. 

Director.  Office  of  Pesticide  Programs. 

•VR  !3n<    00-  (1172  Filed  12-27-00:  8:45  am] 

BILLING  CODE  6560-50-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-60058;  FRL-6756-2] 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agentv  (EPA), 
ACTION:  Notice, 

SUMMARY:  This  notice,  pursuant  to 
■,tH  tion  t>(n(2)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act 
(FIFR.M.  7  U.S.C,  Ufa  to  136-y, 
announces  that  EPA  has  issued  Notices 
of  Intent  to  Suspend  pursu.int  to 
sections  3(c)(2l(B)  and  4  of  FIFR.\,  The 
notices  were  issued  following  issuance 
of  Section  4  Reregistration 
Requirements  Notices  by  the  Agency 
and  the  failure  of  registrants  subject  to 
the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropriate  steps  to  secure  the  data 
re(iuired  to  be  submitted  to  the  Agency 
This  notice  int:ludes  the  text  of  a  Notice 
of  Intent  to  .Suspend,  absent  specific 
chemical,  product,  or  factual 
information  Table  .\  of  this  notice 
further  identlfie.^  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
wore  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient(s)  involved,  and  the  EP,-\ 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover.  Table  B  of  this  notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued  Finally,  matters  pertaining  to  the 


timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  FIFRA  section 
3(c)(2)(B).  As  required  by  FIFRA  section 
6(f)(2),  the  Notices  of  Intent  to  Suspend 
were  sent  by  certified  mail,  return 
receipt  requested,  to  each  affected 
registrant  at  its  address  of  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Day.  Office  of  Compliance 
(2225A).  Office  of  Enforcement  and 
Compliance  Assurance,  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave..  N\V.,  Washington.  DC  20460; 
telephone  number:  (202)  564^133;  e- 
mail  address;  day.harold@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may 
mav  be  of  particular  interest  to  persons 
who  produce  or  use  pesticides,  the 
Agencv  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B  Hoiv  Can  I  Get  Additional 

Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents'' 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  'Laws  and  Regulations." 
"Regulations  and  Proposed  Rules."  and 
then  look  up  the  entry  for  this  document 
under  the    Federal  Register — 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http;//w\v\v. epa.gov/fedrgslr/. 
(PIRIB).  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  N\V.,  Washington, 
DC  20460.  To  access  the  OPPTS 
Harmonized  Guidelines  referenced  in 
this  document,  go  directly  to  the 
guidelines  at  http;//ww'w. epa.gov/ 
opptsfrs/home/guidelin.htm/. 

II,  Text  of  Notice  of  Intent  to  Suspend 

The  text  of  a  the  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows; 

Iniled  States  Environmental  Protection 
.■\geni:y 
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Office  of  Prevention.  Pesticides  and  Toxic 

Substances 

Washington.  DC  20460 

Certified  Mai! 

Return  Receipt  Requested 

SCBfECT:  Suspension  of  Registration  of 
Pesticide  Producl[s)  Containing  Lindane  for 
Failure  to  CompK-  with  the  Lindane  Data 
Call-in  Notice  Dated  March  31.  1997. 

Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registration(s)  listed  in 
.-\ttachment  I  will  be  suspended  30  days  from 
your  receipt  of  this  letter  unless  you  take 
steps  within  that  time  to  prevent  this  Notice 
trom  automatically  becoming  a  final  and 
effective  order  of  suspension.  The  Agencv's 
aulliority  for  suspending  the  registrations  of 
\ouT  products  is  section  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  .Act  (FIFRA).  Upon  becoming  a 
final  and  effective  order  of  suspension,  anv 
\  iolation  of  the  order  will  be  an  unlawful  act 
under  section  12(a)(2)(l)  of  FIFRA. 

'I  ou  are  receiving  this  Notice  of  Intent  to 
Suspend  because  \ou  have  failed  to  comply 
with  the  terms  of  the  3(c)(2)(B)  Data  Call-in 
N'otice.  The  specific;  basis  for  issuance  of  this 
\(iti(  e  is  stated  in  the  Explanator\'  Appendix 
(Attachment  III)  to  this  Notice.  The  affected 
l>rudui:t(s)  and  the  requirement(s)  which  you 
failed  tu  satisf\'  are  listed  and  described  in 
the  following  three  attachments: 

.Attachment  I     Suspension  Report — 
Product  List 

.Attachment  II     Suspension  Report — 
Requirement  List 

.Atta(  hment  III     Suspension  Report — 
Explanatory  .Appendix 

The  suspension  of  the  registration  of  each 
product  listed  in  Attachment  I  will  become 
final  unless  at  least  one  of  the  following 
actions  is  completed. 

1.  You  mav  avoid  suspension  under  this 
Notice  if  you  or  another  person  adverselv 
affected  by  this  Notice  properly  request  a 
hearing  within  30  days  of  your  receipt  of  this 
Notice.  If  you  request  a  hearing,  it  will  be 
I  onducted  in  accordance  with  the 
requirements  of  section  6(d)  of  FIFRA  and 
the  .Agency's  Procedural  Regulations  in  40 
CFR  Part  164. 

Section  3(c)(2)(B).  however,  provides  that 
the  only  allowable  issues  which  may  be 
addressed  at  the  hearing  are  whether  you 
have  failed  to  t^ke  the  actions  which  are  the 
bases  of  this  Notice  and  whether  the 
Agency's  decision  regarding  the  disposition 
of  existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or  legal 
argument  concerning  other  issues,  including 
but  not  limited  to  the  .Agency's  original 
decision  to  require  the  submission  of  data  or 
other  information,  the  need  for  or  utility  of 
an\-  of  the  required  data  or  other  information 
or  deadlines  imposed,  any  allegations  of 
errors  or  unfairness  in  any  proceedings 
before  an  arbitrator,  and  the  risks  and 
benefits  associated  with  c:ontinued 
registration  of  the  affected  product,  may  be 
I  onsidered  in  the  proceeding.  The 
Administrative  Law  ludge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which  may 
be  considered  in  the  proceeding. 


Section  3lc)(2)(B](iv)  of  FIFR.A  provides 
that  an\  hearing  must  be  held  and  a 
determination  issued  within  7.t  davs  after 
receipt  of  a  hearing  request.  This  7.T-ciav 
period  may  not  be  extended  unless  all  parties 
in  the  proceeding  stipulate  to  such  an 
e.xtension.  If  a  hearing  is  properlv  requeslir-d, 
the  Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  product(s), 

,A  request  for  a  hearing  pursuant  to  this 
Notice  must  1)  include  spec  ifit  objections 
which  pertain  to  the  allowable  issues  which 
may  be  heard  at  the  hearing.  2)  identifv  the 
registrations  for  which  a  hearing  is  requested, 
and  3)  set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  the  obiec;tions  which  \(ju 
have  identified  in  \our  reque.st  for  a  hearing. 
If  a  hearing  is  requested  by  any  person  other 
than  the  registrant,  that  person  must  also 
state  spacificallv  why  he  asserts  thai  he 
would  be  ad\erselv  affei  ted  b\  the 
suspension  action  described  in  this  Notice. 
Three  copies  of  the  request  must  be 
submitted  to: 

Hearing  Clerk 

L'.S,  Enxironmentai  Protection  Agency 
1200  Penns\  hania  Avenue,  NW 
Washington,  DC  204B0 

and  an  additional  copy  should  be  sent  to  the 
signatory  listed  below.  The  request  must  be 
received  by  the  Hearing  Clerk  bv  the  30th  day 
from  your  receipt  of  this  N'otice  in  order  to 
be  legally  effective.  The  30-da\  time  limit  is 
established  b\  FIFRA  and  cannot  be 
extended  for  an\  reason.  Failure  to  meet  the 
30-day  time  limit  will  result  in  automatic 
suspension  of  your  registration(s)  by 
operation  of  law  and.  under  such 
circ:umstances.  the  suspension  of  the 
registration  for  your  affected  product(s)  will 
be  final  and  effective  at  the  close  of  business 
30  da\s  after  your  receipt  of  this  Notice  and 
will  not  be  subject  to  further  administrative 
review. 

The  Agen(  y's  Rules  of  Pra(,tice  at  40  CFR 
164,7  forbid  anyone  who  may  take  part  In 
deciding  this  case,  at  any  stage  of  the 
proceeding,  from  discussing  the  merits  of  the 
proc  eeding  ex  parte  with  anv  party  or  with 
any  person  who  has  been  connected  with  the 
preparation  or  presentation  of  the  proi  eeding 
as  an  advocate  or  in  anv  investigative  or 
expert  capacity,  or  with  aii\  of  their 
representatives.  .Ac(  ordinglv  ,  the  following 
EP.A  offices,  and  the  staffs  thereof",  are 
designated  as  judicial  staff  to  perform  the 
judicial  function  of  EP.A  in  anv 
administrative  hearings  on  this  Notice  of 
Intent  to  Suspend:  the  office  of  the 
.Administrative  Lavv  ludges.  the  office  of  the 
Environmental  .Appeals  Board,  the 
.Administrator,  the  Deputv  .Administrator, 
and  the  members  of  the  staff  in  the 
immediate  offices  of  the  .Administrator  aiui 
Deputy  .Administrator.  .None  uf  the  persons 
designated  as  the  judicial  staff  shall  have  anv 
e\  parte  (  ommunication  with  trial  staff  or 
any  other  interested  person  not  employed  b\ 
EP.A  on  the  merits  of  any  of  the  Lssues 
involved  in  this  proc:eeding.  without  fullv 
complying  with  the  applicable  regulations 

2.  '\'ou  may  also  avoid  suspension  if. 
within  30  davs  of  vour  rec  eipt  of  this  Notice. 
the  .Agency  determines  that  you  have  taken 
appropriate  steps  to  complv  with  the  section 


3lc)(2J(B)  Data  C:ill-In  Notice.  In  order  to 
avoid  suspension  under  this  option,  vou 
must  satisfactorily  comply  with  .Attachment 
!I.  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  .Attachment  II  and 
in  the  Explanatory  Appendix  (.Attachment  111) 
to  the  following  address  (preferably  bv 
certified  mail): 

Offiie  of  Compliance  (222.').A) 
.Agriculture  and  Ecosvslems  Division 
U.S.  Env  ironmental  Protection  .Agency 
1200  Pennsylvania  .Avenue.  .NW 
Washington.  DC  20460 

For  you  to  avoid  automatic  suspension 
under  this  Notice,  the  .Agency  must  also 
determine  within  the  applicable  30-day 
period  that  you  have  satisfied  the 
requirements  that  are  the  bases  of  this  Notice 
and  so  notify  you  in  writing.  '\'ou  should 
submit  the  necessary  data/information  as 
quickly  as  possible  for  there  to  be  any  chance 
the  .Agency  will  be  able  to  make  the 
necessary  determination  in  time  to  avoid 
suspension  of  your  product(s). 

The  suspension  of  the  registration(s)ol  vour 
company's  product(s)  pursuant  to  this  Notice 
will  be  rescinded  when  the  Agency 
determines  you  have  complied  fully  wUh  the 
requirements  which  were  the  bases  of  this 
Notice.  Such  compliance  may  only  be 
achieved  by  submission  of  the  data/ 
information  described  in  ihe  attachments  to 
the  signatorv  below. 

Your  product  will  remain  suspended, 
however,  until  the  .Agencv  determines  you 
are  in  ccjmpliance  with  the  requirements 
which  are  the  bases  of  this  Notice  and  so 
informs  you  in  writing. 

After  the  suspension  becomes  final  and 
effective,  the  registrant  subject  to  this  Notice 
including  all  supplemental  registrants  of 
product(s)  listed  in  Attachment  i.  may  not 
legally  distribute,  sell.  use.  offer  for  sale.  '  'jld 
for  sale.  ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer  to 
deliver,  to  any  person,  the  product(s)  listed 
in  .Attachment  I. 

Persons  other  than  the  registrant  subject  to 
this  Notice,  as  defined  in  the  preceding 
sentence,  may  continue  to  distribute,  sell, 
use.  offer  for  sale,  hold  for  sale,  ship,  deliver 
for  shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to  anv 
person,  the  product(s)  listed  in  .Attachment  I. 

Nothing  in  this  .Notice  authorizes  any 
[lerson  to  distribute,  sell.  use.  offer  for  sale, 
hold  for  sale.  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver  or 
offer  to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I  in  any  manner  which 
would  hav  e  been  unlawful  prior  to  the 
suspension. 

If  the  registration(s)  for  your  product(s) 
listed  in  .Attachment  I  are  currently 
susj)ended  as  a  result  of  failure  to  comply 
with  another  section  3(c)(2)(B)  Data  Call-In 
Notice  or  Section  4  Data  Requirements 
Notice,  this  Notice,  when  it  becomes  a  final 
and  effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e.,  all 
retjuirements  which  are  the  bases  of  the 
suspension  must  be  satisfied  before  the 
regisi,'-ation  will  be  reinstated. 

■^'ou  are  reminded  that  it  is  your 
responsibililv  as  the  basic  registrant  to  notify 
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all  supplementan  registpred  distributors  of 
vour  basic  registered  product  that  this 
suspension  action  also  applies  to  their 
supplementary  registered  products  and  that 
vou  may  be  held  liable  for  violations 
committed  by  your  distributors. 

If  vou  have  any  questions  about  the 
requirements  and  procedures  set  forth  in  this 
suspension  notice  or  in  the  subject  section 


Registrant  affected 


Kanona 

Kanoria 


;i(c|(2)lB)  Urtia  t;dil-ln  .\otice,  please  contact 
Frances  Liem  at  (202)  .i64-2365. 

Sincerely  yours. 

Rick  Coibert.  Director 

Agriculture  and  Ecosystems  Division 

Office  of  Compliance 

Attachments: 

Attachment  I — Prnduc  t  List 

Attachment  II — Requirement  List 

Table  A— Product  List 


EPA  registration  no 


.Ml,ii  hmrnt  III — Explanatory-  AppHiiiiix 

in.  Registrants  Receiving  and  Affected 
by  Notices  of  Intent  to  Suspend:  Date  of 
Issuance,  Active  Ingredient,  and 
Products  Affected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent; 


Active  ingredient 


66951-1  Lindane 

66951-2 '■■■     Lindane 


IV.  Basis  for  Issuance  of  Notice  of 
Intent:  Requirement  List 

Thf>  following  companies  failed  to  submit  tht-  follmviiig  requirement  data  or  information. 

Table  B— Requirement  List 


Active  ingredient 


Registrant  affected 


Guideline  no. 


Requirement  name 


Lindane 


Kanona   I  870-6300  Developmental  Neurotoxicity  Study 

870—1200  Oncogenicity  Study-Mouse 


Due  date 


February,  1999 
December,  2000' 


•  The  arbitrators  award  and  decision  regarding  KCILs  default  did  not  specify  any  apportionment  of  over-due  costs  among  subject  study 

requirements 


V.  Attachment  III  Suspension  Report — 
Explanatory  Appendix 

.■\  discussion  of  the  basis  for  the 
Notices  of  Intent  to  Su.spend  follows: 

Undone 

On  September  10.  1985.  EPA  issued  a 
Registration  Standard  for  Lindane 
Igamma  isomer  of 

hexachlorocyclohexane,  CAS  Registry' 
No.  58-89-qY  The  Registration  Standard 
imposed  c:ertain  data  requirements  to 
maintain  the  registration  of  pesticni'^' 
products  containing  Lindane. 
Subsequent  data  requirements 
pertaining  to  Lindane  were  required  in 
Data  Call-in  CDCI")  Notices  on 
September  30.  1991.  March  i.  1995. 
October.  1995  and  March  :il.  1997. 

Kanona  Chemicals  &  Industries 
Limited  ("KCIL")  registered  twn 
technical  Lindane  products  on  May  1, 
1995.  for  use  in  the  United  States.  KCIL 
became  a  member  of  the  Centre 
International  D'Etudes  du  Lindane 
("CIEL"),  which  was  conducting  studies 
intended  to  satisfy  EP.A's  data 
requir"ments.  On  [une  9.  1997,  K(TL 
notified  EP.-\  it  was  terminating  its 
membership  m  CIEL.  that  it  had  made 
a  WTitten  offer  to  compensate  CIEL  and' 
iir  to  share  in  the  cost  of  developing  data 
required  bv  the  March  31,  1997.  DCI. 
and  that  it  agreed  tt;  be  bound  bv  an 
arbitration  decision  under  FIFRA 


section  3(c)(2)(B)(iii)  if  the  parties  failed 
to  reach  agreement  on  terms  of  the  cost 
sharing. 

Following  earlier  employment  of  the 
Ameri(  an  Arbitration  Association  to 
assist  the  parties'  efforts  to  reach  a  cost- 
sharing  agreement,  on  December  10. 

1998.  CEIL  and  KCIL  notified  the 
arbitrator  that  thev  had  reached  an 
agreement  to  share  the  costs  of 
producing  data  in  support  of  registration 
of  pesticides  containing  lindane 
required  under  the  September  30,  1985. 
Registratiim  Standard  and  the  four  Data 
Call-In  Notices  issued  by  the  Agency  on 
September  30.  1991,  March  3.  1995. 
October.  1995  and  March  31,  1997.  The 
arbitrator  overseeing  the  negotiations 
leading  to  this  agreement  (mtered  the 
cost-sharing  agreement  as  an  arbitral 
Award  on  fanuarv  11.  1999. 

In  lanuary  2000.  KCIL  was  presented 
with  invoices  for  DCI  cost-sharing 
expenses  by  CIEL.  and  KCIL  refused  to 
pay  its  share  of  c;ertain  costs  related  to 
the  DCls.  Pursuant  to  the  dispute 
resolution  procedures  of  the  January  11. 

1999,  Award.  CIEL  referred  this  non- 
payment to  the  arbitrator  and  KCiL 
cross-claimed   .-Xfter  re\  iewing  the 
claims  of  both  parties,  the  arbitrator 
issued  an  Order  dated  May  12.  2000, 
finding  (;1EL  entitled  to  reimbursement 
of  the  disputed  monies  and  interest 
from  KCIL,  and  declaring  KC;iL  in 


default  of  the  cost-sharing  agreement. 
The  arbitrator  reaffirmed  KCIL's  default 
in  a  luly  20,  2000,  ruling. 

On  May  19,  2000,  CIEL  requested  EPA 
to  issue  a  Notice  of  Intent  to  Suspend 
KCIL's  lindane  product  registrations 
pursuant  to  FIFRA  section  3(c)(2)(B)(iv), 
and  to  prohibit  sale  of  existing  stocks. 
EPA  has  reviewed  materials  provided  by 
both  CIEL  and  KCIL  and  has  determined 
that  KCIL  has  failed  to  "comply  with  the 
terms  of  an  agreement  or  arbitration 
decision  concerning  a  joint  data 
development  arrangement"  under 
FIFRA  section  3(C)(2)(B).  Accordingly, 
at  this  time.  EPA  is  issuing  this  Notice 
of  Intent  to  Suspend  KCIL's  registrations 
for  pesticides  containing  lindane  due  to 
non-compliance  with  the  March  31. 
1997.  DCI. 

VI.  Conclusions 

EPA  has  issued  a  Notice  if  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  these 
notices  may  be  obtained  from  the 
contact  person  above. 

List  of  Subjects 

Environmental  protection. 
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Dated:  December  20,  2000. 

Richard  Colbert, 

Dirfcior.  Agriculture  and  Ecosystems 

Division.  Office  of  Compliance. 

|FR  Doc.  00-33173  Filed  12-27-00;  8:45  am] 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-990;  FRL-6761-6 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  fding  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-990,  must  be 
received  on  or  before  January  29.  2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-990  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 


NAICS 
codes 


Categones 


NAICS 
codes 


Examples  of  poten- 
tially affected 
entities 


Industry  111  i  Crop  production 

I  112   -  Animal  prcxluctlon 

I  311  Food  manufacturing 


Examples  of  poten- 
tially affected 
entitles 


I  32532  Pesticide  manufac- 

I  tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  mav  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations.  "  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http;/' 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
990.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBl).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBL  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  CrystalMall 
#2,  1921  Jefferson  Davis  Highway. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 


holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments^ 

You  may  submit  comment.s  through 
the  mail,  in  person,  or  electronicalK    To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  PF-990  in  the  subject 
line  on  the  first  page  of  \-our  response. 

1.  By  mail.  Submit  your  comments  to; 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
.-Agency.  1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency,  Rm.  119.  Cnstal 
Mall  #2.  1921  Jefferson  Davis  Highway. 
Arlington.  \'A.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to;  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBL  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  -■Ml  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-990.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries, 

D  How  Should  1  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency'^ 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2, 
In  addition  to  one  complete  \ersion  of 
the  comment  that  includes  an\ 
information  claimed  as  CBL  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  he 
submitted  for  inclusion  in  tlie  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
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of  the  official  record  without  prior 
notice.  If  vou  have  any  questions  about 
CB!  or  the  procedures  for  claimino  CBl 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT 

E  What  Should  I  Consider  as  I  Prepare 
Mv  ('om meats  for  EPA' 

You  may  find  the  following 
sugfjestions  helpful  for  preparing  your 
i  oniments: 

1   Explain  vour  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  th.it  you 
used. 

1.  Provide  copies  of  any  technical 
information  and  or  data  you  used  that 
support  your  views. 

4.  If  vou  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5  Provide  specific  examples  to 
illustrate  your  concerns 

b.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7  To  ensure  proper  receipt  by  EPA. 
he  sure  to  identif%-  the  docket  control 
number  assigned  to  this  action  in  the 
subiect  line  on  the  first  page  of  your 
response  You  mav  also  pro\ide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and'or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Comes  tic  Act  (FFDCA),  21 
I  .S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  40H(d](2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
wh"ther  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

En\ironmental  protection, 
.Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  22,  2000. 
lames  {ones, 

Dirfctar.  Registration  Division.  Office  of 
Pfsticide  Programs. 

Summary'  of  Petition 

The  petitioner  ■nummary  of  the 
pfsticide  petition  is  printed  below  as 
fquired  by  section  4i)8(d)(:{)  of  the 
FFDCA.  The  summary  of  the  petition 


was  prepared  by  the  petitioner  and 
represt>nts  the  view  of  the  petitioners. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  availabh;  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Research  Project  Number  4  and  Gowan 
Company 

OE6l9HandOE6215 

EPA  has  received  pesticide  petitions 
{0E6198  and  0E6215)  from  the 
Interregional  Research  Project  Number  4 
(IR— 4).  Technologv  Centre  of  New 
lersev,  681  li.S.  Highway  #1  South. 
North  Brunswick.  New  Jersey  08902- 
3390  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA.  21  U.S.C.  346a(d), 
to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of 
the  miticide,  hexythiazox.  frans-5-  (4- 
chlorophenyl)-\-cyclohexyl-4-methyl-2- 
oxothiazolidine-3-  carboxamide  and  its 
metabolites  containing  the  (4- 
chlt)rophenyl-4-methvl-2-oxo-3- 
thiazolidine  moietv  (expressed  as  parts 
per  million  (ppm)  of  the  parent 
compound  in  or  on  the  following  raw 
agricultural  commodities  (R.A(^)  at  the 
tolerance  levels  listed: 

•  PP0E619H  proposes  the 
establishment  of  a  tolerance  for  mint  at 
2.0  ppm. 

•  PP  0E6215  proposes  the 
establishment  of  a  tolerance  for  the 
caneberrv  subgroup  at  1.0  ppm. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
thf  t'lemt-nts  set  forth  in  section 
4()8(d)(21  of  the  FFDCA.  however.  EPA 
has  not  fullv  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions  .Additional  data  may  be 
needed  before  EFA  rules  on  these 
petitions.  This  notice  includes  a 
summary  of  the  petitions  prepared  by 
Gowan  Company.  FOB  5569.  Yuma  AZ 
85366-5569. 

A.  Residue  Chemistry^ 

1.  Plant  uietabi>lism.  The  metabolism 
of  hexythiazox  as  well  as  the  nature  of 
the  residues  in  plants  is  adequately 
understood  for  purposes  oi  these 
tolerances.  Metabolism  studies  were 
conducted  in  four  crops,  viz  :  pears, 
grapes.  ( itrus.  anil  .ipples  The  major 
residue  component  is  unmetabolized 
parent.  The  metabolites  are 
hydroxylcyclohexyl,  and  ketocyclohexyl 
analogs  of  hexythiazox.  and  the  amide 
formed  by  loss  of  the  cyclohexyl  ring. 


Parent  hexythiazox  and  its  metabolites 
are  converted  to  a  common  moiety  for 
residue  analysis. 

2.  Anahiical  method.  A  practical 
analytical  method,  high  pressure  liquid 
chromatography  with  a  ultraviolet  ray 
(UV)  detector  which  detects  and 
measures  residues  of  hexythiazox  and 
its  metabolites  as  a  common  moiety,  is 
available  for  enforcement  purposes  with 
a  limit  of  detection  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  tolerances. 

3.  Magnitude  of  residues.  Hexythiazox 
was  applied  to  mint  in  eastern 
Washington  to  support  the  proposed 
use.  Two  trials  were  conducted  on 
spearmint  and  1  on  peppermint.  There 
was  no  concentration  of  hexythiazox  in 
the  processed  commodity,  mint  oil.  This 
data  support  the  proposed  tolerance  of 
2.0  ppm  on  mint.  Hexythiazox  was 
applied  to  caneberries  in  Pennsylvania. 
Michigan.  Washington,  and  Oregon  to 
support  the  proposed  use.  Four  trials 
were  conducted  on  red  raspberries  and 
one  on  blackberries.  The  data  support 
the  proposed  tolerance  of  1.0  ppm  in  or 
on  caneberries. 

B.  Toxicological  Profile 

1.  Acute  to.xicitv.  A  battery  of  acute 
toxicity  studies  places  technical  grade 
hexythiazox  in  toxicity  category  IV'  for 
acute  oral  lethal  dose  LDso  (LDsi,  >5,000 
milligrams/kilogram  (mg/kg)),  category 
III  for  dermal  LDs„  (LDs„  >5.000  mg/kg), 
category  III  for  inhalation  lethal 
concentration  (LC)^,,  (LCs„>2,0  mg/L), 
category  III  for  primary  eye  irritation 
(showed  mild  irritation  (reddened 
conjunctiva)),  and  category  IV  for 
dermal  irritation  (non  irritant), 
Hexythiazox  is  a  non-sensitizer.  Acute 
toxicological  studies  place  technical 
grade  hexythiazox  in  toxicology 
category  III, 

2.  Genoto.xicity.  The  following 
genotoxicity  studies  were  all  negative: 
Ames  gene  mutation,  chinese  hamster 
ovary  (CHO)  gene  mutation, 
chromosome  aberration,  mouse 
micronucleus,  and  rat  hepatocyte 
unscheduled  DNA  synthesis. 

3.  Reproductive  and  developmental 
toxicitv.  In  a  developmental  toxicity 
study  in  rats,  the  maternal  no  observed 
adverse  effect  level  (NOAEL)  was  240 
mg/kg  day  and  the  maternal  lowest 
observed  adverse  effect  level  (LOAEL) 
was  720  mg  kg/day  based  on  increased 
ovarian  weights  and  decreased  bone 
ossification. 

In  a  developmental  toxicity  study  in 
rabbits,  the  maternal  NOAEL  was  1,080 
mg/kg/day  highest  dose  tested  (HDT): 
the  maternal  LOAEL  was  not 
determined.  In  a  2-generation 
reproduction  study  in  rats,  the  parental 
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NOAEL  was  35  mg/kg/day  and  the 
parental  LOAEL  was  200  mg/kg/day 
based  on  decreased  body  weight  (bwt) 
gain,  decreased  food  consumption  and 
efficiency,  and  increased  liver,  kidney 
and  ovarian  weights.  The  reproductive 
NOAEL  was  35  mg/kg/day  and  the 
reproductive  LOAEL  was  200  mg/kg/ 
day  based  on  decreased  pup  bwt  during 
lactation,  delayed  hair  growth  and  eye 
opening, 

4.  Suhchronic  toxicity.  In  a  1-month 
feeding  study  in  dogs,  the  NOAEL  was 
1 .75  mg/kg/day  and  the  LOAEL  was 
12,5  mg/kg/day,  based  on  increased 
liver,  and  adrenal  weights. 

5.  Chronic  toxicity.  In  a  1-year 
feeding  study  in  dogs,  the  NOAEL  was 
2,5  mg/kg/day  and  the  LOAEL  was  12,5 
mg/kg/day.  based  on  increased  alkaline 
phosphatase,  increased  adrenal,  and 
liver  weights,  liver,  and  adrenal  lesions. 
In  a  carcinogenicity  study  in  mice,  the 
NOAEL  was  36  mg/kg/daiy  and  the 
LOAEL  was  215  mg/kg/day.  Effects  were 
decreased  bwt  in  males  and  increased 
hepatocellular  carcinomas  and 
combined  adenoma/carcinomas. 

In  a  chronic  feeding/carcinogenicity 
study  in  rats,  the  NOAEL  (systemic)  was 
26  mg/kg/day  and  the  LOAEL  (systemic) 
was  180  mg/kg/day  based  on  decreased 
bwt  gain,  and  increased  liver  weights  in 
both  sexes. 

The  chronic  reference  dose  (RfD)  for 
hexythiazox  is  based  on  the  1-year  dog 
feeding  study  with  a  NOAEL  of  2,5  mg/ 
kg/day  and  an  uncertainty  factor  of  100. 
The  Agency  has  classified  hexythiazox 
as  a  category  C  (possible  human) 
carcinogen  based  on  an  increased 
incidence  of  hepatocellular  carcinomas 
(p  =  0.028)  and  combined  adenomas/ 
carcinomas  (p  -  0.024)  in  female  mice 
at  the  HDT  (1,500  ppm)  when  compared 
to  the  controls  as  well  as  a  significantly 
increased  (p  <0.001)  incidence  of  pre- 
neoplastic hepatic  nodules  in  both 
males  and  females  at  the  HDT.  The 
decision  supporting  a  category  C 
classification  was  based  primarily  on 
the  fact  that  only"  one  species  was 
affected  and  mutagenicity  studies  were 
negative.  In  classifying  hexythiazox  as  a 
category  C  carcinogen,  the  Agency 
concluded  that  a  quantitative  estimate 
of  the  carcinogenic  potential  for  humans 
should  be  calculated  because  of  the 
increased  incidence  of  liver  tumors  in 
the  female  mouse.  A  Q''  of  0.022  (mg/ 
kg/day)  '  in  human  equivalents  was 
published  in  the  Federal  Register, 
October  16.  1998.  63FR  55540  (FRL- 
6035-2). 

6.  Animal  metabolism.  The 
metabolism  of  hexythiazox  has  been 
studied  in  goats,  hens,  and  rats. 
Metabolic  pathways  in  the  animal  are 
similar  to  those  in  plants. 


7,  Metabolite  toxicology.  There  are  no 
metabolites  of  toxicological  concern 
based  on  a  differential  metabolism 
between  plants  and  animals. 

8.  Endocrine  disruption.  .No  specific 
tests  have  been  conducted  with 
hexythiazox  to  determine  whether  the 
chemical  may  have  an  effect  in  humans 
that  is  similar  to  an  effect  produced  bv 
a  naturally  occurring  estrogen  or  other 
endocrine  effects.  However,  there  were 
no  significant  findings  in  other  relevant 
toxicity  tests,  i.e..  developmental  and 
multi-generation  reproduction  studies, 
which  would  suggest  that  htjxythiazox 
produces  effects  characteristic  of  the 
disruption  of  the  estrogenic  hormone. 

C.  Aggregate  Exposure 

1.  Dietar\-  exposure — i.  Food. 
Tolerances  have  been  established  (40 
CFR  180,479)  for  residues  of 
he.xythiazox  trans-5-  (4-chlorophenvl)- 
A'-cyclohexyl-4-methyl-2- 
oxothiazolidine-3-carboxamidej  and  its 
metabolites  containing  the  (4- 
chlorophenyl)-4-methvl-2-oxo-3- 
thiazolidine  moiety  in  or  on  apples  at 
0,02  ppm,  pears  at  0,3  ppm,  and  hops 
(imported)  at  2  ppm.  Additional 
tolerances  are  pending  for  a  variety  of 
plant  and  cmimal  ILACs  and  process 
fractions  including  apple  pomace  at  0.7 
ppm,  apples  at  0.4  ppm,  almond  hulls 
at  10  ppm.  cattle  fat  at  0.05.  cattle  meat 
at  0.05  ppm,  cattle  MBTP  at  0.01  ppm, 
cotton  gin  by-products  at  3  ppm 
(California),  cottonseed  at  0.2  ppm 
(California),  milk  at  0.05  ppm,  prunes  at 
5  ppm,  raisins  at  10  ppm,  stone  fruit  at 
1  ppm,  strawberries  at  3  ppm,  and  tree 
nuts  (crop  group  14)  at  0.2  ppm. 
Additional  tolerances  are  being 
requested  in  this  petition  by  IR-4  for 
mint  at  2.0  ppm,  and  caneberries  at  1,0 
ppm 

Chronic  exposure.  A  chronic  dietary 
exposure  analysis  for  existing  and 
pending  proposed  uses  was  conducted 
for  the  general  U.S.  population  and  26 
population  subgroups.  Mint  and 
caneberry  did  not  contribute  to  dietary 
exposure.  In  this  analysis  it  was 
assumed  that  100%  of  crops  were 
treated  for  both  crops.  Chronic 
exposures  of  0,000172  mg/kg/dav  and 
0.000203  mg/kg/day  were  calculated  for 
mint  and  caneberry  respectively  for  the 
average  U,S,  population.  Non-nursing 
infants,  the  most  heavily  exposed 
subgroup,  had  a  calculated  exposure  of 
0,000972  mg/kg/day  and  0.001080  mg/ 
kg/day  respectively  for  mint  and 
caneberry.  Actual  exposures  would  be 
much  lower,  however,  because  far  less 
than  100%  of  crops  would  be  treated. 

The  Agency  has  not  conducted  a 
detailed  analysis  of  potential  exposure 
to  hexythiazox  via  drinking  water  or 


outdoor  ornamental  plants  from  existing 
or  pending  proposed  new  uses. 
However,  it  is  believed  that  c:hronic 
exposure  from  these  sources  is  \  er\ 
small. 

Acute  exposure.  No  developmental, 
reproductive  or  mutagenic  effects  have 
been  observed  with  hexythiazox. 
Therefore,  an  analysis  of  acute  exposure 
has  not  been  conducted. 

ii.  Dnnkin'.:  water.  The  environmental 
fate  of  hexythiazox  has  been  evaluated, 
and  Gowan  C^tmpany  believes  that  the 
compound  is  not  expected  to 
contaminate  groundwater  or  surface 
water  to  any  measurable  extent. 

2.  .\'on-dietaiy  exposure.  Hexythiazox 
is  also  registered  for  use  on  outdoor 
ornamental  plants  by  commercial 
applicators  only.  It  is  believed  that  non- 
occupational exposure  from  this  use  is 
\ery  low.  Hexythiazox  is  not  registered 
for  greenhouse,  lawn,  garden,  or 
residential  use. 

D.  Cumulative  Effects 

Gowan  Compan\  does  not  have,  at 
this  time,  available  data  to  determine 
whether  hexythiazox  has  a  cimimon 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment,  L'nlike  other  pesticides  for 
which  EP.A  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity.  hex>'thiazox 
does  not  appear  to  produce  a  toxic 
metabolite  produced  b\'  other 
substances.  For  the  purposes  of  this 
action,  therefore,  Gowan  Oimpanv  has 
not  assumed  that  hexythiazox  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  purposes  of  these 
petitions  only,  the  potential  risks  of 
hexythiazox  in  its  aggregate  exposure 
will  be  considered, 

E.  Safety  Determination 

1.  I'.S.  population — i.  Chronic  risk. 
Chronic  risk  was  calculated  using 
anticipated  residue  foncentrations  from 
all  current  and  proposed  uses  of 
hexythiazox  and  assuming  that  100%  of 
each  crop  is  treated.  Dietary  exposure  of 
the  general  I'.S.  population  was 
equivalent  to  0.7"o  of  the  RfD.  Exposure 
of  the  most  hea\il\  exposed  subgroup, 
non-nursing  infants,  was  equi\  alent  to 
3.9%  of  the  RfD, 

ii.  Carcinogenic  risk.  Carcinogenic 
risk  was  evaluated  using  anticipated 
residue  concentrations  and  taking  into 
account  the  percent  of  crop  known  or 
expected  to  be  treated.  Lifetime 
carcinogenic  risk  for  the  L'.S.  population 
was  calculated,  to  be  4.5  X  10  ". 

iii.  Acute  risk.  An  estimate  of  acute 
risk  with  this  compound  has  not  been 
conducted  since  no  acute  reproductive 
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nr  developmental  effects  have  been 
(ibsened. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
hexvthiazox.  EPA  cf)nsidered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit,  and  a  2-generation  study  in 
the  rat  The  developmental  toxicity 
i^tudies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  pesticide  exposure 
during  prenatal  development  to  1  or 
both  parents.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

No  developmental  or  reproductive 
effects  have  been  obsen.ed  in  any  study 
with  hexvthiazox.  The  lowest  acute 
NOAEL  was  2,400  ppm  in  the  diet  (200 
mg  kg  dav).  HDT.  in  the  2-generation 
rat  reproduction  study.  In  the  rat 
developmental  studv.  the  maternal  and 
fetotoxic  \GAEL  was  240  mg  kg/day 
and  the  developmental  \'().-\EL  was 
2.160  mg/kg/dav.  HDT  In  the  rabbit 
developmental  study,  the  maternal  and 
developmental  N'OAEL  was  1 .080  mg/ 
kg  dav.  HDT 

Taking  into  account  current 
toxicological  data  requirements,  the  data 
base  for  hexythiazox  relative  to  prenatal 
and  postnatal  effects  is  complete.  In  the 
rat  developmental  study,  the  \(3AELs 
for  maternal  toxicity  and  fetotoxicity 
were  the  same,  which  suggests  that 
there  is  no  special  prenatal  sensitivitv  in 
the  absence  of  maternal  toxicity 
Furthermore,  the  lowest  developmental 
Lir  reproducti\e  NOAEL  is  2  orders  of 
magnitude  higher  than  the  chronic 
NOAEL  on  which  the  RfD  is  based.  It  is 
concluded  that  there  is  a  reasonable 
certaintv  of  no  harm  to  infants  and 
children  from  aggregate  exposure  to 
hexythiazox  residues. 

F  International  Tolerances 

Clodex  MRLs  for  12  C(Dmmodities.  not 
including  mint,  have  been  established. 
.A  MRL  for  blackberries  at  0  2  ppm  has 
been  established  in  the  Netherlands. 
There  are  no  Canadian  or  Mexican 
MRLs  for  hexythiazox. 
KR  Do(    no-  i  i!"4  Filed  12-27-00;  8.45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50875:  FRL-6757-31 

Experimental  Use  Permit;  Receipt  of 
Application  of  a  Transgenic  Plant- 
Pesticide 

AGENCY:  Environmental  Protection 
Agencv  (EPA I 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  an  application  to  amend/extend  524- 
El'P-93  from  Monsanto  Company 
requesting  an  experimental  use  permit 
(EUP)  for  the  plant-pe.sticide  Bacillus 
tbaringiensis  CrySBb  protein  and  the 
genetic  material  necessary  for  its 
production  (Vector  ZMIR13L)  in  com 
plants.  The  Agency  has  determined  that 
the  application  mav  be  of  regional  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a).  the 
.^gencv  is  soliciting  comments  on  this 
application. 

DATES:  Comments,  identified  by  docket 
I  iintrol  number  OPP- .5087.5.  must  be 
n'(  eived  on  or  before  January  29.  2001. 
ADDRESSES:  (Comments  and  data  may  be 
submitted  bv  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  m  Linit  I.  f)f  the 
SUPPLEMENTARY  INFORMATION   To  ensure 
proper  receipt  bv  EP.-\.  it  is  imperative 
that  vou  identify  docket  control  number 
()PP-50H75  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mike  Mendelsohn,  Biopesticides 
and  Pollution  Prevention  Division 
(7511C).  Office  of  Pesticide  Programs, 
Envirtmniental  Protection  Agencv.  1200 
Pennsylvania  Ave  ,  N\V.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8715;  e-mail  address; 
mendelsohn.mike@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

.-\.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  those  persons  who  are 
interested  in  agricultural  biotechnology 
or  mav  be  reqiiireii  to  (;onduct  testing  of 
chemical  substances  under  the  Federal 
Food,  Drug  and  Cosmetic  .^ct  (FFDCA), 
or  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  Since 
other  entities  may  also  be  interested,  the 
Agencv  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http;// 
ww\v.epa,gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-50875.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Cr\'stal  Mall 
#2.  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify-  docket 
control  number  OPP-50875  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  Bv  mail.  Submit  your  comments  to; 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agencv.  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to;  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
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Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805, 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-50875.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  Hot  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1   Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 


6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  vour 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify-  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  vour 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

II.  Background 

Monsanto  Company  has  applied  for 
an  amendment  of  Experimental  Use 
Permit  No.  524-EUP-93  to  continue 
testing  and  evaluation  from  2/1/2001 
until  2/28/2002  of  genetically  modified 
corn  that  has  been  developed  to  resist 
damage  from  corn  rootworm  (Diabrotica 
spp.)  larvae  feeding.  The  experimental 
program  will  include:  (1)  breeding  and 
observation  trials;  (2)  inbred  seed 
increase  trials:  (3)  agronomic 
performance  trials;  (4)  efficacy  trials:  (5) 
product  characterization,  performance 
and  labeling  trials:  (6)  insect  resistance 
management  trials:  (7)  non-target 
organism  trials;  and  (8)  seed  treatment 
trials.  Monsanto  proposes  to  plant  4.000 
acres  in  Alabama.  Arkansas.  California, 
Colorado.  Delaware.  Florida.  Georgia. 
Hawaii,  Iowa,  Idaho.  Illinois.  Indiana. 
Kansas,  Kentucky.  Louisiana.  Maryland. 
Michigan.  Minnesota.  Missouri. 
Mississippi,  Montana.  North  Carolina, 
North  Dakota.  Nebraska.  New  Mexico. 
New  York.  Ohio.  Oklahoma. 
Pennsylvania.  Puerto  Rico.  South 
Dakota.  Tennessee.  Texas.  Utah. 
Virginia  and  Wisconsin.  All  plantings  of 
corn  containing  the  Bacillus 
thuringiensis  Cry3Bb  protein  under 
these  experimental  programs  will  be 
contained.  No  portion  of  the  crops  will 
be  used  as  food  or  feed. 

in.  What  Action  is  the  Agency  Taking? 

Following  the  review  of  the  Monsanto 
Company  application  and  any 
comments  and  data  received  in  response 
to  this  notice.  EPA  will  decide  whether 
to  issue  or  deny  the  EUP  request  for  this 
EUP  program,  and  if  issued,  the 
conditions  under  which  it  is  to  be 
conducted.  Any  issuance  of  an  EUP  will 
be  aimounced  in  the  Federal  Register. 

rV.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

40  CFR  Part  172. 
List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 


Dated:  Decemtwr  14.  2000. 
lanel  L.  .\ndersen. 

DiriTtor.  Biui)f<itiridcs  and  Pollution 
Prewntion  Division.  Offirt'  ufPrsHride 
Prugrams. 

[FR  Do(    ()0-,3.^1fi7  Kilfd  12-27-00;  8:45  am] 
BILUNG  CODE  6S60-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

Ui'(  ember  19.  2000. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PR.'\)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  ha\e  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  29.  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commission,  Room  1-A804.  445  12th 
Street.  SW..  Washington.  DC  20554  or 
\'ia  the  Internet  to  lesmith@fcc.go\'. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@{cc.go\. 
SUPPLEMENTARY  INFORMATION: 
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OMB  Control  Xumher  30R0-0929. 

Titlf  Application  for  .Multipoint 
Distribution  Sprvice  or  Instructional 
Television  Fixed  Service  Modification 
U)  Main  Station.  Booster  Station. 
Respon.se  Station  Hub.  or  125  KHz  (I 
Channels)  Point  to  .Multipoint 
Transmission^ 

Form  S'unibtr  FCC  331  ■ 

Tvpe  of  Review:  Extension  of  a 
currentlv  approved  collection 

Xumber  ol  Respondents:  4.000 

Estimate  Time  Per  Response:  2  hours. 

Frequency  of  Response:  On  occasion 
and  "open  window"  reporting 
requirements. 

Total  Annual  Burden:  8,000  hours. 

Total  Annual  Costs:  19.465. 

Seeds  and  Uses:  On  September  17. 
1998.  the  FCC  adnptt-d  a  Report  and 
Order  (R&O)  in  MM  Docket  No.  97-217. 
The  rule  changes  in  this  R&O  enhance 
the  fle.xibilitv  of  MDS  and  ITFS 
operations  throuuh  facilitated  use  of 
response  stations,  use  of  cellular 
configurations,  use  of  signal  booster 
stations  with  program  origination 
capabihtv.  and  use  of  variable 
bandwidth  (subchanneling  or 
superchannelmg).  Thus,  MDS  and  ITFS 
frequencies  in  the  2  GHz  band  may  be 
used  bv  licensees,  or  leased  to  operators, 
for  broadband  data,  video,  or  voice 
transmissions  to  and/or  from 
subscribers'  premises,  promoting  the 
competitive  position  of  the  relevant 
industn, .  augmenting  th^-  educational 
uses  of  these  frequencies  by  ITFS 
entities,  and  increasing  services  to 
consumers.  The  FCC  has  adopted  an 
initial  one-week  filintj  window,  in 
which  it  will  accept  FCC  Form  331 
applications  horn  MDS  and  ITFS 
licensees.  Following  this  initial  filing 
window,  the  FCC  will  accept  FCC  Form 
331  applications  via  a  rolling,  one-day 
filing  window  FCC  Form  331  mav  be 
used  by  licensees  of  MDS.  MMDS.  ITFS. 
or  Commercial  ITFS  to  apply  for 
modification  to  main  station,  response 
station  hub.  high-power  signal  booster 
station,  notification  of  low-power  signal 
booster  station,  or  125  KHz  (I 
channells))  point  to  multipoint 
transmissi(m> 

OMB  Control  Sumber  3060-XXXX. 
Title:  Section  79.2.  .Accessibility  of 
Programming  Providing  Emergency 
Inform.ation. 

Form  S'umber:  N/A. 

Tvpe  of  Review:  New  collection. 

S'umber  of  Respondents:  200. 

Estimate  Time  Per  Response:  1  to  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  275  hours, 
Total  Annual  Costs:  S5,000 
Needs  and  I  'ses:  On  lulv  21 .  2000.  the 
FCC  adopted  a  Report  and  Order  (R«cOj. 


MM  Docket  No  99-339.  that  adopted 
video  description  rules  to  make 
television  more  aci:essible  to  persons 
with  visual  disabilities.  Among  other 
things,  the  R&O  requires  any  broadcast 
station  or  multiple  video  programming 
distributor  (,MVPD)  that  provides  local 
emergency  information  as  part  of  a 
regularly  schedules  newscast,  or  as  part 
of  a  newscast  that  internipts  regularly 
scheduled  programming,  to  make  the 
critical  details  of  the  information 
accessible  to  persons  with  visual 
disabilities  in  the  affected  local  area. 
.■\nv  broadcast  station  or  M\'PD  that 
provides  emergencv  information 
through  a  crawl  or  scroll  must  also 
accompany  that  information  with  an 
aural  tone  to  alert  (lersons  with 
(il^abl!ltie^  that  the  station  or  M\TD  is 
providing  this  information.  In  addition. 
47  CFR  Sei:tion  79(c)  contains  a 
complaint  procedure — a  complaint 
alleging  a  violation  of  this  section  may 
be  transmitted  to  the  FCC.  The  FCC  then 
will  notify  the  video  programming 
distributor  of  the  complaint,  giving  the 
distributor  30  days  to  reply  to  the 
complaint. 

federal  (  (immiini(  alions  Commission. 
Magalie  Roman  Sales, 
Secretary. 
IKK  l)o(    0(^-1(040  Filed  12-27-00:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

December  12.  2000. 

SUMMARY:  The  Federal  Communications 
Ci.inmission.  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Publu   Law  104-13.  An 
agencv  mav  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  displav  a  valid  control  number. 
(Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  tht?  functions  of  the 
Commissiim.  inc:luding  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 


burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  Januarv'  29.  2001. 
If  vou  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission.  Room  1-A804.  445  12th 
Street.  S\V..  Washington.  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Xumber.  3060-0963. 

Title:  Sections  101.527,  Construction 
Requirements  for  24  GHz  Operations, 
and  101.529.  Renewal  Expectancy 
Criteria  for  24  GHz  Licensees. 

Form  S'umber:  N/A. 

Tvpe  of  Review:  New  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Sumber  of  Respondents:  952. 

Estimate  Time  Per  Response:  30  mins. 
to  20  hrs. 

Frequency  of  Response:  Once  everv'  10 
years  reporting  requirement. 

Total  Annual  Burden:  14,399  hours. 
Total  Annual  Costs:  5952,000. 

Seeds  and  Uses:  The  information 
required  by  47  CFR  Sections  101.527 
and  101.529  is  used  to  determine 
whether  a  renewal  applicant  of  a  24 
GHz  Service  system  has  complied  with 
the  requirement  to  provide  substantial 
service  by  the  end  of  the  ten-year  initial 
license  term.  The  FCC  uses  this 
information  to  determine  whether  an 
applicant's  license  will  be  renewed  at 
the  end  of  the  license  period. 

Federal  Communications  Clommission. 
Magalie  Roman  Salas, 
Spcrefarv. 

!FR  D(H    00-33041  Filed  12-27-00:  8:4.5  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Intent  To  Implement  a  Pilot 
Inspection  Procedure  of  Insured 
Structures  Under  the  National  Flood 
Insurance  Program 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  intent. 

SUMMARY:  We,  FEMA,  give  notice  that 
we  will  implement  the  pilot  inspection 
procedure  for  Monroe  County,  Florida, 
and  the  Village  of  Islamorada,  located  in 
Monroe  County,  under  the  National 
Flood  Insurance  Program  (NFIP).  We 
established  the  pilot  inspection 
procedure  and  the  criteria  for 
implementing  the  procedure  by  a  rule 
published  on  June  27,  2000  in  the 
Federal  Register. 
DATES:  The  starting  date  for  the 
inspection  procedure  is  January  1,  2001 
for  Monroe  County  and  the  Village  of 
Islamorada.  The  termination  date  for 
Monroe  County  is  December  31,  2007. 
The  termination  date  for  the  Village  of 
Islamorada  is  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Beaton,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-4327, 
(email)  donald.beaton@fema.gov,  or 
Lois  Forster.  Federal  Emergency 
Management  Agencv,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington.  DC  20472,  (202)  646-2720. 
(facsimile)  (202)  646-2577,  (email) 
lois.forster@fema.gov. 

SUPPLEMENTARY  INFORMATION:  We 

established  the  pilot  inspection 
procedure  and  the  criteria  to  implement 
it  under  44  CFR  59.30  in  a  final  rule 
published  in  the  Federal  Register  on 
June  27,  2000,  65  FR  39726.  We 
established  the  procedure:  (1)  To  help 
the  communities  of  Monroe  County  and 
the  Village  of  Islamorada  verify  that 
structures  comply  with  the  community's 
floodplain  management  ordinance;  and 
(2)  to  ensure  that  property  owners  pay 
flood  insurance  premiums  to  the  NFIP 
commensurate  with  their  flood  risk.  The 
inspection  procedure  requires  owners  of 
insured  buildings  to  obtain  an 
inspection  from  community  officials 
and  to  submit  a  Community  Inspection 
Report  as  a  condition  of  renewing  the 
Standard  Flood  Insurance  Policy  on  the 
building. 

The  community  inspection  procedure 
applies  only  to  insured  post-FIRM 
(Flood  Insurance  Rate  Map)  buildings 
located  in  the  Special  Flood  Hazard 
Areas  of  the  communities  participating 
in  the  inspection  procedure. 


The  final  rule  requires  the  x'\ssociate 
Director  for  Mitigation  and  the  Federal 
Insurance  Administrator  to  establish  the 
starting  and  termination  dates  for  the 
pilot  inspection  procedure  based  on  the 
recommendation  of  the  Regional 
Director.  The  Regional  Director  has 
consulted  with  each  community.  The 
final  rule  further  requires  that  before  the 
inspection  procedure  starts  the 
Associate  Director  and  the  Federal 
Insurance  Administrator  must  publish  a 
notice  in  the  Federal  Register  that  the 
communities  will  undertake  the 
inspection  procedure,  stating  the 
purpose  and  effective  time  that  the  pilot 
inspection  procedure  will  cover.  Each 
community  must  also  publish  a  similar 
notice  in  a  prominent  local  newspaper 
and  publish  other  notices  as 
appropriate. 

The  starting  date  for  the  inspection 
procedure  for  Monroe  County  and  the 
Village  of  Islamorada  is  January  1.  2001. 
For  Monroe  County,  the  termination 
date  is  December  31,  2007  and  for  the 
Village  of  Islamorada,  the  termination 
date  is  January  1,  2004. 

After  the  starting  date,  the  insurers 
will  send  endorsements  to  the  Standard 
Flood  Insurance  Policy  to  policyholders 
notifying  all  policyholders  in  the  two 
communities  that  we  may  require  them 
to  obtain  a  community  inspection  as  a 
condition  of  renewing  the  Standard 
Flood  Insurance  Policy.  All  new  and 
renewed  policies  effective  Februar>-  15, 
2001  and  thereafter  must  contain  the 
endorsement,  which  we  established  in 
the  final  rule. 

For  insured  buildings  that  the 
community  identifies  as  possible 
violations  of  the  community's 
floodplain  management  ordinance,  the 
insurer  will  send  a  subsequent  notice  to 
the  policyholder  si.\  months  before  the 
flood  insurance  policy  renewal  date.  We 
anticipate  that  the  insurers  will  start 
sending  the  six-month  notice  August  15. 
2001  and  thereafter.  The  insurer  will 
send  a  reminder  notice  with  the  renewal 
bill  approximately  45  days  before  the 
policy  renewal  date. 

If  a  policyholder  receives  a  notice 
requiring  a  community  inspection  as  a 
condition  of  renewing  their  Standard 
Flood  Insurance  Policy,  the  following 
conditions  apply: 

(1)  If  the  policyholder  obtains  an 
inspection  from  the  community  and  the 
policyholder  sends  the  community 
inspection  report  and  premium  to  the 
insurer  as  part  of  the  renewal  process, 
the  insurer  will  renew  the  poIic\'  and 
will  verif\'  the  flood  insurance  rate;  or 

(2)  If  the  policyholder  does  not  obtain 
and  submit  a  community  inspection 
report  the  insurer  will  not  renew  the 
policy. 


For  insured  post-FIRM  building>  that 
the  c  ommunity  inspei  t.>  and  determines 
to  vi(jlate  the  community's  floodplain 
management  regulations,  the 
community  must  demonstrate  that  it  is 
undertaking  measures  to  remedy  the 
violation  to  the  maximum  extent 
possible. 

A  major  goal  of  the  NFIP  is  to  reduce 
flood  losses  by  implementing  floodplain 
management  regulations  that  protect 
new  and  substantially  improved 
c;onstruction  in  floodprone  areas  from 
flood  damages.  Community  adoption 
and  enforcement  of  a  floodplain 
management  ordinance  is  critic;al  in 
protecting  a  building  from  future  flood 
damages,  in  reducing  taxpayer  funded 
disaster  assistance,  and  in  keeping  flood 
insurance  rates  affordable. 

D,iied;  December  22,  2000. 
fames  L.  Witt. 

Dir('(  lor. 

[FR  Doc.  00-3317.S  Filed  12-27-00:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  give.>  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission.  800  .North  Capitol  Street. 
NW  .  Room  940.  Interested  parties  may 
submit  c;omments  on  an  agreement  to 
the  Secretary.  Inderal  Maritime 
Commission.  U'ashington,  DC  20573,  by 
January  8.  2001 

Agreement  So..  011528-017. 

Title:  [apan-United  States  Eastbound 
Freight  Conference  Agreement. 

Parties:  American  President  Lines, 
Ltd..  Hapag-Lloyd  Cimtainer  Line 
GmbH,  Kawasaki  Kisen  Kaisha.  Ltd., 
Mitsui  O.S.K.  Lines,  Ltd.,  A.  P.  Moller- 
.Maersk  Sealand.  Nippon  Yusen  Kaisha. 
P&O  Nedllovd  B  v..  P&O  Nedlloyd 
Limited.  Wallenius  Wilhelms<^n  Lines 
AS. 

Synopsis:  The  amendment  c  nntinues 
the  extension  of  the  suspension  of  thf 
agreement  through  July  31.  2001. 

Agreement  No.:  01 1649-003. 

Title:  Joint  Operating  Agreement 
Between  Interocean  Lines.  Iiu;  and 
Trinity  Shipping  Lines.  S.A. 

Parties:  lnterc3cean  Lines.  Inc  Trinity 
Shipping  Line,  S.A. 

Synopsis:  The  modification  restates 
the  agreement  to  spec  ify  that  two 
vessels  will  be  committed  to  the  senice; 
exclude  revenue  sharing  and  otherwise 
narrow  the  terms  of  the  agreement  to 
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those  required  of  a  vessel  sharing 
arrangement;  extend  the  term  of  the 
agreement  through  [anuan.-  31.  2003, 
with  automatic  yearly  renewal:  and 
specif)'  ports  served  in  the  trade 
between  South  Florida  and  Panama. 
Ecuador.  Peru,  and  Colombia. 

Agifement  So    01 1 739. 

Title:  YML/HIS  U.S.  East  and  Gulf 
Coast  Slot  Charter  Agreement. 

Parties:  Yangming  Marine  Transport 
Corp.,  Hanjin  Shipping  Co..  Ltd. 

Synopsis:  The  slot  charter  agreement 
permits  Yangming  to  charter  space  to 
Hanjin  in  the  trade  between  the  U.S. 
East  and  Gulf  Coast  and  Europe. 

Agreement  \'o.  01 1 740. 

Title:  Maersk  Sealand/Nordana/CGM 
Antilles/Gyuane/Marfret. 
Mediterranean/Caribbean  Sea  Vessel 
Sharing  Agreement. 

Parties:  A. P.  MoUer-Maersk  Sealand, 
CGM  Antilles  Gyuane.  Compagnie 
Maritime  Marfret,  S.A.,  Nordana  Line 
AS. 

Synopsis:  The  proposed  agreement 
authorizes  a  vessel  sharing  arrangement 
among  the  parties  for  the  purpose  of 
operating  of  a  new  direct  weekly  service 
between  Puerto  Rico  and  the  Virgin 
Islands  and  the  Mediterranean  and  other 
Caribbean  points 

Agreement  So    01 1 741 . 

Title:  US.  Pacific  Coast-Oceania 
.Agreement. 

Parties:  P&O  Nedlloyd  Limited/P&O 
Nedllovd  B.V.,  Australia  New  Zealand 
Direct  Line.  Hamburg- 
Sudamerikanische- 
Dampfschifffahrtsgesellschaft  KG 
(Columbus  Lme).  Fesco  Ocean 
Management  Limited 

Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  discuss  and 
agree  on  the  number  of  vessels  deployed 
and  to  charter  space  to/from  one  another 
in  the  trades  between  the  U.S.  Pacific 
Coast  and  .Australia.  New  Zealand,  and 
the  Pacific  Islands,  and  between  the 
U.S  Pacific  Coast  and  Canada  and 
Mexico.  It  also  authorizes  the  parties  to 
engage  in  limited  related  cooperative 
activities. 

Bv  Order  of  the  Federal  Maritime 
Commission 

Dated:  December  21.  2000. 
Br>'ant  L.  VanBrakle, 
Secrftnn: 
IFR  Doc.  00-33075  Filed  12-27-00:  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicant 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  th» 


Federal  Maritime  Commission  an 
application  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — (Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non-Vessel-Operating  Common 
Carrier  Ocean  Transportation 
Intermediarv'  Applicants: 
PVB  Shipping  USA  Inc.,  5.56  Sequoia 
Trail,  Roselle,  IL  60172-1046,  Biren 
Biharilal  Parekh,  President. 
(Qualifv'ing  Individual),  Pumima  B. 
Parekh,  Secretary. 
I.C.S  Customs  Service.  Inc.,  812 
Thorndale  Avenue.  Suite  B, 
Bensenville.  IL  60106.  Officers:  David 
A  Sharpe,  President,  (Qualifying 
Individual],  William  A.  Sharpe, 
Secret  ary  /Treas  ure  r . 
Triple  Star  International  Freight  Inc.  d/ 
b/a.  Tagumpav  Cargo  31883  Alvarado 
Blvd..  Union  City.  CA  94587,  Officers: 
Monina  F.  Manalo,  Operations 
Manager.  (Qualifving  Individual), 
loseph  Y  Figueroa.  President. 
Hana  Worldwide  Shipping  Co..  Inc.. 
1171  Landmeier  Road,  Suite  120,  Elk 
Grove  Village,  IL  60007.  Officer: 
David  I  Park.  President.  (Qualifying 
Individual) 
Meridian  Containers  (U.S.A.)  Ltd..  47 
Raritan  .Avenue.  Suite  B.  Highland 
Park,  N)  08904,  Officers:  Paul 
Wiegers,  President,  (Qualif\ing 
Individual),  Sunando  Sen.  Director. 
Mabuhav  Cargo  Express.  Inc..  1949  W. 
Washington  Blvd.,  Los  Angeles,  CA 
90018.  Officer:  Erlinda  Zafe-Pestano. 
Owner.  (Qualifying  Individual). 
Nolton  Freight  Logistics,  Inc  ,  520 
Carson  Plaza  Ct..  «212,  Carson,  CA 
90746,  Officers:  Daniel  Lee,  Vice 
President,  (Qualifying  Individual). 
Anthonv  C;.  W  Chan,  President 
Non-Vessel  Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants: 
Ultra  Air  Cargo  Inc.,  555  S.  Isis  Avenue. 
Inglewood.  CA  90301,  Officers:  Cindy 
S.  Mar.  Vice  President,  (Qualifying 
Individual),  David  Hsu.  President. 
Manila  Box  Corporation.  860  Campus 
Drive.  Apt.  319.  Daly  Citv,  CA  94015. 
Officers:  Cecile  T  Geronimo,  Vice 
President,  (Qualifying  Individual), 
Eugene  .Antonio,  President. 
Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant: 
.American  Shipping  Auto  Export  450 
Fernando  Court,  (ilendale.  CA  91204. 


Fernando  G.  Rodriguez,  Sole 
Proprietor. 

SBS  Worldwide  (Chicago).  Inc.  d/b/a 
SBS  Worldwide,  611  Eagle  Drive. 
Bensenville,  IL  60106.  Officers: 
Dennis  J.  Potts,  Vice  President  of 
Operations,  (Qualifying  Individual), 
Nick  Walker,  President. 

Danmax  International  Corporation, 
12700  S.W.  112  Street.  Miami,  FL 
33186.  Officer:  Victor  Rickards, 
President,  (Qualifying  Individual). 

Bryant  L.  VanBrakle, 

Secretan 

IFR  Doc.  0O-3.'i048  Filed  12-27-00:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System  (Board). 
ACTION:  Notice  and  request  for  comment. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  Board,  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
and  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  (the  "agencies")  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (0MB)  control 
number.  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC),  of  which  the  agencies  are 
members,  has  approved  for  public 
comment  proposed  revisions  to  the 
Report  of  Assets  and  Liabilities  of  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
(FFIEC  002).  The  Board  is  publishing 
the  proposed  revisions  on  behalf  of  the 
agencies.  At  the  end  of  the  comment 
period,  the  comments  and 
recommendations  received  will  be 
analyzed  to  determine  the  extent  to 
which  the  FFIEC  should  modif\-  the 
proposed  revisions  prior  to  giving  its 
final  approval.  The  Board  will  then 
submit  the  revisions  to  OMB  for  review 
and  approval. 

DATES:  Comments  must  be  submitted  on 
or  before  February  26.  2001. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  agency  listed  below.  All  comments, 
which  should  refer  to  the  OMB  control 
number,  will  be  shared  among  the 
agencies. 

Written  comments  should  be 
addressed  to  Jennifer  J.  Johnson, 
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Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  NW.,  Washington,  DC  20551. 
submitted  by  electronic  mail  to 
regs.comments@federalreserve.gov,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.12  of  the 
Board's  Rules  Regarding  Availability  of 
Information.  12  CFR  261.12(a), 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
draft  copy  of  the  proposed  FFIEC  002 
reporting  form  may  be  obtained  at  the 
FFIEC's  web  site  (wrww.ffiec.gov).  A 
copy  of  the  proposed  revisions  to  the 
collection  of  information  may  also  be 
requested  from  Mary  M.  West,  Federal 
Reserve  Board  Clearance  Officer,  (202) 
452-3829,  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  NW.,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins, 
(202)  452-3544,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets.  NW.,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Proposal 
to  revise  the  following  currently 
approved  collection  of  information: 

Report  Title:  Report  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks. 

Form  Number:  FFIEC  002. 

OMB  Number:  7100-0032. 

Frequency  of  Response:  Quarterly. 

Affected  Public:  U.S.  branches  and 
agencies  of  foreign  banks. 

Estimated  Number  of  Respondents: 
354. 

Estimated  Total  Annual  Responses: 
1.416. 

Estimated  Time  per  Response:  22.50 
burden  hours. 

Estimated  Total  Annual  Burden: 
31.860  burden  hours. 

General  Description  of  Report 

This  information  collection  is 
mandator\-:  12  U.S,C.  3105(b)(2), 
1817(a)(1)  and  (3).  and  3102(b).  Except 
for  select  sensitive  items,  this 
information  collection  is  not  given 


confidential  treatment  (5  U.S.C. 
552(b)(8)).  Small  businesses  (that  is, 
smaU  U.S.  branches  and  agencies  of 
foreign  banks)  are  affected. 

Abstract 

On  a  quarterly  basis,  all  U.S.  branches 
and  agencies  of  foreign  banks  (U.S. 
branches)  are  required  to  file  detailed 
schedules  of  assets  and  liabilities  in  the 
form  of  a  condition  report  and  a  variety 
of  supporting  schedules.  This 
information  is  used  to  fulfill  the 
supervisory  and  regulatory  requirements 
of  the  International  Banking  Act  of 
1978.  The  data  are  also  used  to  augment 
the  bank  credit,  loan,  and  deposit 
information  needed  for  monetary  policy 
and  other  public  policy  purposes.  The 
Federal  Reserve  System  collects  and 
processes  this  report  on  behalf  of  all 
three  agencies. 

Current  Actions 

The  agencies  propose  to  implement  a 
number  of  revisions  to  streamline  the 
existing  reporting  requirements  of  the 
Report  of  Assets  and  Liabilities  of  y.S. 
Branches  and  Agencies  of  Foreign  Banks 
(FFIEC  002),  consistent  with 
eliminations  and  reductions  in  detail 
proposed  to  the  Reports  of  Condition 
and  Income  (Call  Report)  (proposed 
FFIEC  031  and  041)  filed  by  insured 
commercial  banks  and  FDIC-super\ised 
savings  banks.  The  agencies  are  also 
endeavoring  to  improve  the  relevance  of 
the  FFIEC  002  by  identifying  new^  types 
of  information  necessary  to  monitor  new 
activities  and  other  recent  developments 
that  may  expose  institutions  to  new  or 
different  types  of  risk. 

The  proposed  revisions  to  the  FFIEC 
002  summarized  below  have  been 
approved  for  publication  by  the  FFIEC. 
The  agencies  would  implement  these 
proposed  changes,  except  for  new- 
information  proposed  on  fiduciary  and 
related  services,  as  of  the  June  30,  2001, 
reporting  date.  Proposed  new 
information  on  fiduciary  and  related 
services  would  be  effective  with  the 
December  31,  2001,  reporting  date. 

A.  Specific  Proposed  Deletions. 
Reductions  in  Detail,  and  Redefinitions 

Schedule  RAL — Assets  and  Liabilities 

1.  For  item  l.d,  "Federal  funds  sold 
and  securities  purchased  under 
agreements  to  resell,"  combine  items 
l,d.(l),  "With  U.S.  branches  and 
agencies  of  other  foreign  banks."  and 
l.d. (2).  "With  other  commercial  banks 
in  the  U.S.,"  into  a  single  line  item. 

2.  For  item  4.b.  "Federal  funds 
purchased  and  securities  sold  under 
agreements  to  repurchase."  combine 
items  4.b.(l).  "With  U.S.  branches  and 


agencies  of  other  foreign  banks."  and 
4.b.(2),  "With  other  commercial  banks 
in  the  U.S.."  into  a  single  line  item. 

3.  Memorandum  item  9.  "Mutual  fund 
and  annuity  sales  during  the  quarter." 
would  be  redefined  as  "Assets  under  the 
reporting  branch  or  agency's 
management  in  proprietary  mutual 
funds  and  annuities."  For  branches  and 
agencies  with  proprietary  mutual  funds 
and  annuities,  reporting  the  amount  of 
assets  under  management  should  be 
significantly  less  burdensome  than 
reporting  the  quarterly  sales  volume  of 
both  proprietan,-  products  and 
nonproprietary  products.  Branches  and 
agencies  without  proprietary  mutual 
funds  and  annuities  will  no  longer  need 
to  report  any  information  on  their 
involvement  with  these  products. 

4.  Memorandum  item  12,  "Amount  of 
assets  netted  against  liabilities  to 
nonrelated  parties  (excluding  deposits 
in  insured  branches)  on  the  balance 
sheet  in  accordance  with  generally 
accepted  accounting  principles,"  would 
be  eliminated. 

5.  Statutory  or  Regulatory 
Requirement  item  S.3.a,  "FDIC  asset 
maintenance  requirement  (for  FDIC 
insured  branches  only):  Average 
liabilities,"  currently  collects  average 
liabilities  for  the  quarter  ending  on  the 
report  date.  The  agencies  propose  to 
redefine  this  item  to  collect  average 
liabilities  for  the  calendar  quarter 
preceding  the  quarter  ending  on  the 
report  date.  This  redefinition  would 
ensure  that,  as  of  a  given  report  date,  the 
asset  maintenance  requirement 
calculation  for  FDIC-insured  branches 
in  Section  347.211  of  the  FDlCs 
regulations  can  be  accomplished  by 
using  only  data  filed  on  the  current 
FFIEC  002  report.  For  example,  using 
the  FFIEC  002  report  for  the  third 
quarter,  eligible  assets  on  the  last  day  of 
the  third  quarter  (reported  in  item  S.3.b) 
would  be  divided  by  average  liabilities 
for  the  second  quarter  (reported  in  item 
S.3.a). 

Schedule  A — C^ash  and  Balances  Due 
from  Depositor)-  Institutions 

Memorandum  item  1,  "Noninterest- 
bearing  balances  due  from  commercial 
banks  in  the  U.S.  (including  their 
IBFs),"  would  be  deleted. 

Schedule  C — Loans 

The  separate  loan  categories  for 
"Loans  to  depositor)'  institutions"  and 
"Acceptances  of  other  banks'   (items  2 
and  5,  respectively)  would  be  combined. 

Schedule  E — Deposit  Liabilities  and 
Credit  Balances 

1.  The  reporting  of  demand  deposits 
by  category  of  depositor  in  column  B  of 
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the  bodv  of  the  deposits  schedule  would 
be  eliminated,  with  branches  and 
agencies  reporting  instead  only  the  total 
amount  of  their  demand  deposits  in  this 
column.  Branches  and  agencies  would 
continue  to  provide  a  categor\'-by- 
categorv  breakdown  of  their  total 
transaction  accounts  in  column  A, 
which  includes  their  demand  deposits, 
but  the  current  duplicate  reporting  of 
demand  deposits  by  categor\'  in  both 
columns  A  and  B  would  end. 

2.  Item  6.  "Certified  and  official 
checks."  would  be  combined  with 
deposits  of  individuals,  partnerships, 
and  corporations"  (item  1). 

Schedule  L — Derivatives  and  Off- 
Balance-Sheet  Items 

1.  Item  6.  "Participations  in 
acceptances  acquired  by  the  reporting 
(non-acceptint;)  branch  or  agency." 
would  be  deleted. 

2.  Item  lib  for  the  gross  notional 
amount  of  derivative  contracts  held  for 
purposes  other  than  trading  that  are  not 
marked  to  market  would  be  deleted  All 
derivative  contracts,  including  those 
held  for  purposes  other  than  trading, 
will  be  marked  to  market  once  a  branch 
or  agencv  adopts  F.-\SB  Statement  No. 
133.  Accounting  for  Derivative 
Instruments  and  Hedging  Activities, 
which  is  effective  f(3r  fiscal  years 
beginning  after  lune  15.  2000.  Thus, 
item  lib  will  no  longer  have  any 
relevance  in  2001 

3.  For  branches  and  agencies  with 
SlOO  millif)n  or  more  in  total  assets: 
Items  12  c.(l)  and  (2)  for  the  gross 
positive  and  gross  negative  fair  values  of 
derivatives  held  for  purposes  other  than 
trading  that  are  not  marked  to  market 
would  be  deleted  because  of  the  effect 
of  FASB  Statement  No.  133. 

Schedule  M — Due  from/Due  to  Related 
Institutions  in  the  US  and  in  Foreign 
Countries:  Part  \'.  Derivatives  and  off- 
balance  sheet  items  with  related 
depositorv'  institutions 

1.  Item  6.  "Participations  in 
acceptances  acquired  from  related 
depositorv  institutions  by  the  reporting 
(non-accepting)  branch  or  agency." 
would  be  deleted. 

2.  Item  11  b  for  the  gross  notional 
amount  of  derivative  contracts  held  for 
purposes  other  than  trading  that  are  not 
marked  to  market  would  be  deleted.  Al! 
derivathe  contracts,  including  those 
held  for  purp(jsos  other  than  trading. 

w  ill  be  marked  to  market  once  a  branch 
or  agency  adopts  F.\SB  Statement  No. 
133.  .'\ccounting  for  Derivative 
Instruments  and  Hedging  Activities, 
which  is  effecti\e  for  fiscal  years 
begirming  after  June  15.  2000.  Thus. 


Item  1  l.b  will  no  longer  have  any 
relevance  in  2001. 

3.  For  branches  and  agencies  with 
SlOO  million  or  more  in  total  assets: 
Items  12.c.(l)  and  (2)  for  the  gross 
positive  and  gross  negative  fair  values  of 
derivatives  held  for  purposes  other  than 
trading  that  are  not  marked  to  market 
would  be  deleted  because  of  the  effect 
of  F.\SB  Statement  No.  133. 

Schedule  N — Past  Due.  Nonaccrual.  and 
Restructured  Loans 

Memorandum  item  2.b.  "Replacement 
cost  of  Ipa.st  due  derivativel  contracts 
with  a  positive  replacemt.-nt  cost." 
would  be  deleted.  Once  branches  and 
agencies  adopt  FASB  Statement  No. 
133.  Accounting  for  Derivative 
Instruments  and  Hedging  Activities,  all 
of  their  derivative  contracts  will  be 
carried  on  the  balance  sheet  at  fair 
value.  Since  the  replacement  cost  of  a 
derivative  contract  is  its  fair  value  and 
its  book  value  will  also  be  its  fair  value. 
Memorandum  items  2.a.  "Book  value  of 
amounts  carried  as  assets."  and  2.b 
would  duplicate  each  other.  The  caption 
for  Memorandum  item  2. a  would  be 
revised  to  read  "Fair  value  of  amounts 
carried  as  assets." 

B  Proposed  New  Information 

Securitization  and  Asset  Sale  Activities 

The  agencies  propose  to  revise  and 
expand  the  information  collected  in  the 
FFIEC  002  report  to  facilitate  more 
effective  analysis  of  the  impact  of 
securitization  and  asset  sale  activities 
on  credit  exposures.  In  this  regard,  the 
agencies  are  proposing  to  introduce  a 
separate  new  schedule  (Schedule  S)  that 
would  comprehensively  capture 
information  related  to  securitization  and 
asset  sale  activities. 

Undt>r  this  proposal,  branches  and 
agencies  involved  in  securitization  and 
asset  sale  activities  would  report 
quarter-end  data  for  seven  loan  and 
lease  categories.  These  data  would  cover 
1-4  family  residential  loans,  home 
equity  lines,  credit  card  receivables, 
auto  loans,  other  consumer  loans, 
commercial  and  industrial  loans,  and  all 
other  loans  and  all  leases.  For  each  loan 
category,  branches  and  agencies  would 
report:  (1)  The  outstanding  principal 
balance  of  assets  sold  and  securitized 
with  ser\'icing  retained  i>r  with  recourse 
or  seller-provided  c:redit  enhancements. 
(2)  the  maximum  amount  of  credit 
exposure  arising  from  recourse  or  credit 
enhancements  to  securitization 
structures  (separately  for  those 
sponsored  by  the  reporting  branch  or 
agencv  and  those  sponsored  by  other 
institutions).  (3)  the  past  due  amounts 
on  the  underlying  securitized  assets,  (4) 


the  amount  of  any  commitments  to 
provide  liquidity  to  the  securitization 
structures.  (5)  the  outstanding  principal 
balance  of  assets  sold  with  servicing 
retained  or  with  recourse  or  seller- 
provided  credit  enhancements  that  have 
not  been  securitized.  and  (6)  the 
maximum  amount  of  credit  exposure 
arising  from  assets  sold  with  recourse  or 
seller-provided  credit  enhancements 
that  have  not  been  securitized. 

A  limited  amount  of  information 
would  also  be  collected  on  credit 
exposures  to  asset-backed  commercial 
paper  conduits.  For  the  home  equity 
line!  credit  card  receivable,  and  the 
commercial  and  industrial  loan 
categories,  branches  and  agencies  would 
also  report  the  amount  of  any  ownership 
(or  seller's)  interests  in  securitizations 
that  are  carried  as  securities  and  as 
loans  and  the  past  due  amounts  on  the 
assets  underlying  the  seller's  interests 
carried  as  securities. 

Although  the  proposed  new  schedule 
would  collect  a  considerable  amount  of 
information  on  these  securitization 
activities,  most  branches  and  agencies 
will  not  be  affected  by  Schedule  S  and 
the  increase  in  reporting  burden 
associated  with  the  schedule's  new 
information  will  be  confined  to  a 
relatively  small  segment  of  the  industry. 

On  a  related  matter,  the  agencies  also 
propose  to  collect  information  to 
facilitate  more  effective  assessments  of 
credit  and  other  exposures  related  to 
branch  and  agency  portfolios  of  asset- 
backed  securities.  Currently  all  asset- 
backed  securities  are  reported  in 
Schedule  R.^L.  item  l.b.  "U.S. 
Government  securities."  or  item  I.e. 
"Other  bonds,  notes,  debentures,  and 
corporate  stock  (including  state  and 
local  securities)."  depending  an  the 
issuer  or  guarantor.  The  agencies 
propose  to  add  two  new  items  on 
Schedule  RAL  to  segregate  branch  and 
agency  holdings  of  mortgage-backed 
securities  and  other  asset-backed 
securities.  Collection  of  this  information 
would  promote  risk-focused  supervision 
bv  enhancing  the  agencies'  ability  to 
assess  credit  exposures  and  asset 
concentrations. 

Reporting  of  Trust  Data 

The  agencies  propose  to  change  the 
manner  in  which  branches  and  agencies 
report  information  on  their  trust 
activities.  Branches  and  agencies  that 
file  the  existing  Annual  Report  of  Trust 
Assets  (FFIEC  001)  would  instead  file  a 
new  Fidiu;iary  and  Related  Ser\ices 
Schedule  (Fiduciarv  Schedule) 
(Schedule  T)  as  part  of  the  FFIEC  002. 
I'nder  this  proposal,  branches  and 
agencies  that  have  fiduciary  or  related 
activity  would  be  required  to  report 
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certain  trust  information  in  Schedule  T 
annually  as  of  December  31.'  This 
information  includes  the  nvunber  of 
accoimts  and  the  market  value  of  trust 
assets  for  eight  categories  of  fiduciary 
activities.  These  institutions  would  also 
report  data  on  corporate  trust  activities, 
collective  investment  funds  and 
common  trust  funds,  and  types  of 
managed  assets  held  in  personal  trust 
and  agency  accoimts. 

In  creating  proposed  Schedule  T, 
modifications  have  been  made  to  some 
of  the  existing  items  currently  reported 
on  the  FFIEC  001  to  improve  their  value 
and  usefulness.  However,  the  total 
nimiber  of  separately  reportable  data 
items  in  the  proposed  Fiduciary 
Schedide  represents  a  decrease  of  more 
than  60  percent  in  the  number  of 
reportable  items  in  the  FFIEC  001.  Thus, 
the  agencies  believe  this  proposal  would 
not  produce  an  increase  in  reporting 
burden  for  trust  institutions. 

The  agencies  are  proposing  to  add  the 
new  Fiduciary  Schedule  to  the  FFIEC 
002  instead  of  retaining  separate  trust 
reports  in  order  to  facilitate  the  timely 
collection  and  processing  of  the 
information.  Institutions  filing  the 
current  annual  trust  reports  generally 
must  submit  their  reports  within  45 
days  after  year-end.  Electronically 
submitted  annual  trust  reports,  first 
allowed  for  year-end  1998  reporting, 
have  a  75-day  filing  deadline.  By 
moving  the  reporting  of  fiduciary 
information  into  the  FFIEC  002,  the 
submission  deadline  for  the  FFIEC  002 
would  apply  to  this  reporting 
requirement.  The  length  of  time  that 
trust  institutions  would  have  for 
completing  the  Fiduciary  Schedule 
would  be  reduced  from  45  days  to  30 
days  for  most  institutions  and  from  75 
days  to  30  days  for  institutions  that  file 
electronically.  The  proposed 
implementation  of  this  Fiduciary 
Schedule  and  the  modification  of  the 
submission  deadline  for  this  reporting 
requirement  is  consistent  with  the 
reporting  treatment  currently  proposed 
for  insured  conunercial  banks  and  FDIC- 
supervised  savings  banks. 

C.  Other  Issue  for  Which  Public 
Comment  Is  Requested 

Eliminating  Confidential  Treatment  for 
Certain  Past  Due  and  Nonaccrual  Data 

An  important  public  policy  issue  for 
the  agencies  has  been  how  to  use  market 
discipline  to  complement  supervisory 
resources.  Market  discipline  relies  on 
market  participants  having  information 


'  This  FFIEC  002  proposal  does  not  address  the 
tmst  reporting  requirements  that  would  be 
applicable  to  entities  other  than  U.S.  branches  and 
agencies  of  foreign  banks. 


about  the  risks  and  financial  condition 
of  banking  organizations.  Disclosure 
that  increases  transparency  should  lead 
to  more  accurate  market  assessments  of 
risk  and  value.  This,  in  turn,  should 
result  in  more  effective  market 
discipline  on  banking  organizations. 

Despite  this  emphasis  on  market 
discipline,  the  FFIEC  and  the  agencies 
currently  accord  confidential  treatment 
to  the  information  branches  and 
agencies  report  in  Schedule  N  of  the 
FFIEC  002  report  on  the  amounts  of 
their  loans,  leases,  and  other  assets  that 
are  past  due,  in  nonaccrual  status,  or 
restructured  and  in  compliance  with 
modified  terms.  In  order  to  give  the 
public,  including  branches  and 
agencies,  more  complete  information  on 
the  level  of  and  trends  in  asset  quality 
at  individual  institutions,  the  agencies 
are  proposing  to  eliminate  the 
confidential  treatment  currently 
provided  for  this  information  beginning 
with  the  amounts  reported  as  of  June  30, 
2001. 

Some  financial  institutions  have  held 
that  information  on  loans,  leases,  and 
other  assets  that  are  past  due  30  through 
89  days  is  not  a  reliable  indicator  of 
future  loan  losses  or  of  general  asset 
quality.  They  further  note  that  market 
discipline  would  be  reduced,  rather 
than  enhanced,  by  the  release  of 
information  that  is  highly  susceptible  to 
misinterpretation  to  the  extent  that  it 
could  cause  an  unjustifiable  loss  of 
funding  to  the  industry.  However, 
banking  supervisors  have  consistently 
found  information  on  loans  and  leases 
past  due  30  through  89  days  to  be 
helpful  in  identifying  financial 
institutions  with  emerging  asset  quality 
problems.  Therefore,  the  agencies 
believe  that  such  information  is  a  useful 
indicator  of  general  asset  quality  and 
would  not  represent  misleading 
information  to  the  public. 

Currently  the  agencies  publicly 
disclose  information  reported  by 
insured  commercial  banks,  FDIC- 
supervised  savings  banks,  and  bank 
holding  companies  on  loans  and  leases 
that  are  past  due  90  days  or  more  and 
still  accruing,  in  nonaccrual  status,  or 
restructured  and  in  compliance  with 
modified  terms.  The  agencies  have 
proposed  to  publicly  disclose  reported 
information  on  loans  and  leases  that  are 
past  due  30  through  89  days  and  still 
accruing  for  these  institutions  effective 
as  of  March  31,  2001.  Disclosing  the 
information  reported  on  Schedule  N  of 
the  FFIEC  002  would  also  provide  for  a 
consistent  reporting  treatment  with 
other  U.S.  banking  institutions. 


Request  for  Comment 

Comments  submitted  in  response  to 
this  Notice  will  be  shared  among  the 
agencies  and  will  be  summarized  or 
included  in  the  Board's  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  wavs  to 
minimize  burden  as  well  as  other 
relevant  aspects  of  the  information 
collection  requests.  Comments  are 
invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility; 

(b)  The  accuracy  of  the  agencies' 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technologv'; 
and 

(e)  Estimates  of  capital  or  start  up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  December  22.  2000. 
lennifer  f .  )ohnson. 
Secretary-  of  the  Board. 
[FR  Doc.  00-33206  Filed  12-27-00:  8:45  am) 

BILUNG  COOE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
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available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  22, 
2000. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261-i528: 

1.  Century  Bancshares,  Inc.. 
Washington,  D.C.;  to  merge  with 
GrandBanc,  Inc.,  Rockville.  Maryland. 
and  thereby  indirectly  acquire 
GrandBank,  Rockville,  Maryland 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1414: 

1.  First  BancTnist  Corporation.  Paris. 
Illinois:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Bank  &  Trust, 
S.B.,  Paris,  Illinois  (upon  the  bank's 
conversion  to  stock  form). 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  22.  2000. 
leonifer ).  lohnson 
Secretary  of  !he  Board 
|FR  Doc  OO-J3207  Filed  12-27-00:  8:45  am) 

BiLLMQ  CODE  6210-01 -S 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1 095] 

Federal  Reeerve  Bank  Services; 
Prtvate  Sector  Ad)ustment  Factor 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice  with  request  for 
comments. 

SUMMARY:  The  Board  requests  comment 
on  a  proposal  to  modify  the  method  for 
calculating  the  private  sector  adjustment 
factor  (PSAF).  The  PSAF  imputes  the 
costs  that  would  have  been  incurred  and 
profits  that  would  have  been  earned  had 
the  Federal  Reserve  Banks'  priced 


services  been  provided  by  a  private 
firm.  The  Monetary  Control  Act  of  1980 
(MCA)  requires  that  the  Federal  Reserve 
set  fees  for  its  services  to  recover,  over 
the  long  term,  its  actual  costs  of 
providing  the  services,  as  well  as  these 
imputed  costs  and  profits.  The  Board 
reviews  its  method  for  calculating  the 
PSAF  periodically  to  assess  whether  it 
is  still  appropriate  in  light  of  the 
changing  environment. 

Specifically,  the  Board  requests 
comment  on  a  proposal  to  modify  the 
current  method  for  imputing  debt  and 
equity,  to  enhance  the  method  for 
determining  the  target  rate  of  return  on 
equitv.  and  to  continue  using  the  fifty 
largest  bank  holding  companies' 
financial  data  as  a  proxy  for  Federal 
Reserve  priced-services  activities.  If 
adopted,  the  changes  would  be  effective 
for  the  2002  PSAF  and  fees  for  Federal 
Reserve  priced  services. 
DATES:  C'omments  must  be  submitted  on 
or  before  .\pril  6.  2001. 
ADDRESSES:  Comments,  which  should 
refer  to  Doc:ket  No.  R-1 095.  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  NW.  Washington,  DC  20551  or 
mailed  electronically  to 
regs.comments'&federalreserve.gov. 
Comments  addressed  to  Ms  Johnson 
also  mav  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p  m  and  to  the  security  control  room 
outside  of  tho.se  hours.  Both  the  mail 
room  and  the  security  control  room  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street.  NW.  Comments 
may  be  inspected  in  Room  MP-500 
between  9  a.m.  and  5  p.m.  weekdays, 
pursuant  to  §  261.12,  except  as  provided 
in  §261.14  of  the  Board's  Rules 
Regarding  ,\vailability  of  Information, 
12  CFR  261.12  and  261  14. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  L.  Evans.  Manager  (202/452- 
3945):  Brenda  Richards,  Sr.  Financial 
Analyst  (202/452-2753):  or  Rebecca 
Kenyon,  Financial  Analyst  (202/452- 
2974).  Division  of  Reserve  Bank 
Operations  and  Payment  Systems.  For 
users  of  Telecommunication  Device  for 
the  Deaf  (TDD)  only,  please  contact 
Janice  Simms,  (202/872-4984).  Copies 
of  a  research  paper  describing  the 
theoretical  basis  and  detailed 
application  of  each  of  the  proposed 
models  ( 'The  Federal  Reserve  Banks' 
Imputed  Cost  of  Equity  Capital")  may  be 
obtained  from  the  Board  through  the 
Freedom  of  Information  Office  (202/ 
452-3684)  or  at  the  Board's  web  site  at 
www.federalreserve.gov  by  accessing  the 
pre9«  release  for  this  proposal. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  MCA  requires  Federal  Reserve 
Banks  to  establish  fees  for  "priced 
services  "  provided  to  depository 
institutions  at  a  level  necessary  to 
recover  all  direct  and  indirect  costs 
actually  incurred  and  imputed  costs. 
Imputed  costs  include  financing  costs, 
return  on  capital  (also  referred  to  as 
profit),  taxes,  and  certain  other  expenses 
that  would  be  incurred  if  a  private 
business  firm  provided  the  services.  In 
establishing  fees,  the  Board  considers 
the  objectives  of  fostering  competition, 
improving  the  efficiency  of  the 
payments  mechanism,  and  providing  an 
adequate  level  of  services  nationwide. 
The  imputed  costs  and  imputed  profit 
are  collectively  referred  to  as  the  private 
sector  adjustment  factor  (PSAF). 

The  methodology  underlying  the 
PSAF  is  reviewed  periodically  to  ensure 
that  it  is  still  appropriate  in  light  of 
changes  that  may  have  occurred  in 
Reserve  Bank  priced-service  activities, 
accounting  standards,  finance  theory 
and  regulatory  practices,  and  banking 
activity. 

A.  Private  Sector  Adjustment  Factor 

The  current  method  for  calculating 
the  PSAF  involves  determining  the 
value  of  Federal  Reserve  assets  to  be 
used  in  providing  priced  services  during 
the  coming  year,  the  financing  mix  used 
to  fund  them,  and  the  rates  used  to 
impute  financing  costs.  Assets  are 
determined  using  Reserve  Bank 
information  on  actual  assets  and 
projected  disposals  and  acquisitions. 
The  priced-services  portion  of  mixed- 
use  assets  is  determined  based  on  the 
allocation  of  related  depreciation 
expense.  Historically,  short-term  assets 
are  assumed  to  be  financed  with  short- 
term  liabilities  and  long-term  assets  are 
assumed  to  be  financed  with  a 
combination  of  long-term  debt  and 
equity.  The  financing  rates  and  the 
combination  of  financing  types  are 
based  on  data  developed  from  the  'bank 
holding  company  (BHC)  model."  a 
model  that  contains  consolidated 
financial  data  for  the  nation's  fifty 
largest  (asset  size)  BHCs. 

Imputed  taxes  are  captured  using  a 
pre-tax  return  on  equity  (ROE).  The  use 
of  the  pre-tax  ROE  assumes  that  a  100 
percent  recovery  of  expenses,  including 
the  targeted  ROE,  will  be  achieved. 
Should  the  pre-tax  earnings  be  more  or 
less  than  the  targeted  ROE,  the  PSAF  is 
adjusted  ("variable  PSAF")  for  the  tax 
expense  or  savings  associated  with  the 
adjusted  recovery.  The  variable  PSAF 
tax  rate  is  the  median  of  the  rates  paid 
by  the  BHCs  over  the  past  five  years 
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adjusted  to  the  extent  that  the  BHCs  are 
invested  in  municipal  bonds. 

In  addition,  the  PSAF  includes  the 
estimated  priced-services  expenses  of 
the  Board  of  Governors,  imputed  sales 
taxes,  and  an  assessment  for  FDIC 
insurance,  imputed  based  on  current 
FDIC  rates  and  projected  clearing 
balances  (deposits)  held  vvrith  the 
Reserve  Banks. 

B.  Net  Income  on  Clearing  Balances 
(NICE) 

Depository  institutions  may  hold  both 
reserve  and  clearing  balances  with  the 
Federal  Reserve  Banks.'  Reserve 
balances  are  held  pursuant  to  a 
regulatory  requirement  and  are  separate 
from  the  Reserve  Banks'  priced-services 
activities.  Clearing  balances,  based  on 
contractual  agreements  with  Reserve 
Banks,  are  held  to  settle  transactions 
arising  from  use  of  "Federal  Reserve 
priced  services.  In  some  cases, 
depository  institutions  hold  clearing 
balances  in  excess  of  the  contractual 
agreements. 

The  NICB  calculation  assumes  that 
the  Reserve  Banks  invesHhe  clearing 
balances  net  of  imputed  reserves,  and 
imputes  an  equal  investment  in  three- 
month  Treasury  bills.  The  calculation 
also  determines  the  actual  priced- 
services  cost  of  earnings  credits 
(amounts  available  to  offset  future 
service  fees)  on  contracted  clearing 
balances  held,  net  of  expired  earnings 
credits,  based  on  the  federal  funds  rate. 
Because  they  are  held  for  clearing 
priced-services  transactions,  clearing 
balances  are  directly  related  to  priced 
services.  Therefore,  the  net  earnings  or 
expense  attributable  to  the  imputed 
Treasury-bill  investments  and  clearing 
balances  are  considered  income  or 
expense  for  priced-services  activities. 

n.  Proposed  Methodology  Changes 

Since  the  adoption  of  the  PSAF  and 
NICB  framework,  certain  finance 
theories  have  gained  industry 
acceptance  and  the  levels  of  clearing 
balances  held  by  depository  institutions 
with  the  Reserve  Banks  have  increased 
significantly.  In  addition,  mergers, 
acquisitions,  and  the  expansion  of 
allowable  BHC  activities  may  alter  the 
comparability  of  the  top  fifty  BHCs  to 
the  Reserve  Bank  priced-services 
activities.  The  criteria  used  for 
evaluating  alternatives  proposed  for 
various  components  of  the  calculation 
were  based  on  the  conceptual 
framework  of  the  PSAF  and  its 
relationship  to  private-sector  practice. 


'  Clearing  balances,  unless  otherwise  indicated, 
refers  to  contracted  and  excess  clearing  balances 
held  by  depository  institutions  with  the  Federal 
Reser\'e  Banks. 


As  a  result,  the  Board  requests  comment 
on  a  proposal  that  seeks  to  create  a 
priced-services  balance  sheet  that 
resembles  that  of  a  private  business 
firm,  using  real  assets  and  liabilities, 
imputing  liabilities  and  equity  onlv  to 
the  extent  necessary,  and  more 
appropriately  reflecting  the  risk 
inherent  in  priced-service  activity. 

A.  Imputed  Debt  and  Equity 

The  current  method  for  computing  the 
PSAF  and  NICB  unnecessarily  imputes 
larger  amounts  of  certain  assets  and 
liabilities  and  the  related  income  and 
expenses  to  priced  services.  Considering 
the  growth  in  the  size  of  clearing 
balances  since  the  inception  of  the  NICB 
and  the  stable  nature  of  the  majority  of 
the  balances,  it  is  likely  that  rather  than 
incur  additional  debt  costs,  a  private 
business  firm  would  use  a  portion  of 
these  balances  to  finance  its  capital 
needs.  Assuming  a  sensible  business  use 
of  clearing  balances  is  necessary  to 
provide  an  appropriate  cost  comparison 
between  Reserve  Bank  and  private- 
sector  ser\'ice  providers.  For  the  Federal 
Reserve,  such  an  assumption  requires 
the  integration  of  the  PSAF  and  NICB 
computations  to  effectively  eliminate 
imputed  debt  and  reduce  imputed 
investments  in  Treasury  securities. 
Essentially,  the  Reserve  Bank  priced- 
services  activity  will  forgo  earnings  at 
the  Treasury-bill  rate  to  reduce  long- 
term  and  short-term  debt  expenses. 
Under  the  proposal,  a  portion  of  the 
contracted  clearing  balances  would  be 
considered  "core  deposits."  that  is, 
deposits  that  will  remain  stable  without 
regard  to  the  magnitude  of  actual 
clearing  balances.  This  use  is  consistent 
with  a  banking  organization's  use  of 
deposits.  Banking  and  regulatory 
practice  recognizes  that  core  deposits, 
while  technically  short-term,  are  largely 
stable  over  time.  This  stability  provides 
confidence  that  a  substantial  portion  of 
the  balances  can  appropriately  be  used 
to  fund  longer-term  assets. 

1.  Imputed  Debt 

When  the  PSAF  methodology  was 
established,  clearing  balances  were  new. 
quite  small,  and  did  not  offer  a 
significant  source  of  funding.  Since 
1992  the  balances  have  not  fallen  below 
$4  billion.  This  proposal  recommends 
that  $4  billion  of  clearing  balances  (out 
of  more  than  $7  billion  clearing 
balances  currently  maintained)  could 
initially  be  considered  available  to 
finance  long-term  assets.  The  Board 
considers  this  a  conservative  level  of 
core  balances.  Based  on  the  ctirrent 
level  of  priced-services  assets,  an 
insubstantial  part  of  these  balances 
would  actually  be  used  for  financing. 


The  Board  expects  that  the  definition  of 
core  deposits  may  be  adjusted  over  time 
to  consider  clearing  balance  trends. 

The  Board  requests  conunent  on  the 
benefits  and  drawbacks  of  using  core 
clearing  balances  as  a  source  of 
financing  long-term  assets.  The  Board  is 
also  interested  in  commenters'  opinions 
on  whether  establishing  an  initial  level 
of  core  balances  of  $4  billion  is 
reasonable.  If  commenters  have  an 
opinion  on  how  the  core  balance  should 
be  determined,  the  Board  would  be 
interested  in  learning  the  details  of  that 
method. 

2.  Imputed  Eqiuty 

Another  important  aspect  of  the  PSAF 
calculation  is  determining  an 
appropriate  level  of  equity  from  which 
to  impute  a  target  ROE.  The  proposal  s 
use  of  clearing  balances  to  determine 
the  appropriate  amount  of  imputed 
debt,  rather  than  using  a  debt-to-equity 
ratio  from  the  BHC  model,  requires  a 
new  method  of  imputing  equity.-  A 
private  business  firm  would  generallv 
maintain  equity,  an  expensive  financing 
source,  at  the  minimum  level  necessary 
to  finance  assets,  to  manage  risk,  and  to 
meet  regulatory  requirements.  The 
current  PSAF  method  for  imputing 
equity  is  not  based  on  these 
considerations  and  imputed  equity  has 
historically  been  either  more  or  less 
than  regulatory  requirements, 
depending  on  the  BHC  model  debt-to- 
equity  ratio.  The  Board  proposes 
targeting  an  equity  level  sufficient  to 
satisfy  the  FDIC  requirement  for  a  well- 
capitalized  institution,  which  is 
currently  5  percent  of  total  assets  and  10 
percent  of  risk-weighted  assets.'  This 
proposal  is  consistent  with  how  the 
Board  believes  rational  bank 
management  would  target  its  equitv 
level.  The  Board  requests  comment  on 
whether  basing  priced-services  equity' 
on  regulator}'  requirements  is  a 
reasonable  method. 

B.  Imputed  Return  on  Equity 

The  Board  proposes  that  the  target 
ROE  used  for  the  PSAF  be  calculated 
using  a  combination  of  the  current 
comparable  accounting  earnings  model 


'The  BHC  model  debl-to-equity  ratio  is  currently 
used  to  determine  imputed  debt  and  equity 
necessary  to  finance  long-term  priced-services 
assets. 

'The  FDIC  requirements  for  a  well-capitalized 
financial  institution  are  (1)  a  ratio  of  total  capital 
to  risk-weighted  assets  of  10  percent  or  greater:  and 
(2)  a  ratio  of  Tier  1  capital  to  risk-weighted  assets 
of  6  percent  or  greater;  and  (3)  a  leverage  ratio  of 
Tier  1  capital  to  total  assets  of  5  percent  or  greater. 
The  Federal  Reser\e  priced-ser\'ices  balance  sheet 
total  capital  has  no  components  of  tier  1  or  total 
capital  other  than  equity;  therefore,  requirements  1 
and  2  are  essentially  the  same  measurement. 
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and  two  additional  economic  models,  a 
capital  asset  pricing  model  and  a 
discounted  cash  flow  model.-* 

1  Current  Method 

The  target  return  on  equity  for 
Reserve  Bank  priced  services  is 
calculated  using  BHC  data  taken  from 
publicly  available  audited  financial 
statements.  The  PSAF  BHC  equitv  cost 
of  capital,  or  ROE.  is  calculated  as  an 
average  of  the  ratios  of  the  BHCs'  net 
income  and  average  book  value  of 
equitv.  As  an  e.xample  of  a  comparable 
accounting  earnings  (C.\E)  model,  the 
BHC  model  can  be  duplicated  and  is 
readily  accepted  in  industry-  practice.  Its 
shortcomings  are  that  it  uses  historical 
data  from  the  two  to  seven  years  before 
the  target  year  to  predict  future  earning.s 
and  is  based  on  book  rather  than  market 
values.'' 

2  Capital  Asset  Pricing  Model  (CAPM) 

The  CAPM  approach  estimates  the 
imputed  BHC  ROE  from  the  return  on  a 
stock  portfolio  of  the  fifty  largest  (asset 
size)  BHCs  over  a  one-year  period  The 
ROE  estimated  using  this  approach  is 
the  sum  of  a  measure  of  the  one-year 
risk-free  rate  and  an  equity  risk 
premium  for  the  BHC  sample.  This  risk 
premium  is  the  product  of  the 
sensitivity  of  the  specified  portfolio  of 
BHC  sample  stocks  to  the  overall  stock 
market  (the  portfolios  beta)  plus  a 
historical  measure  of  the  one-year  stock 
market  return  relative  to  the  risk-free 
rate.  As  proposed,  the  portfolio  weights 
are  based  on  BHC  equity  market 
capitalization.  This  model  provides  a 
strong  theoretical  framework  for 
addressing  risk  and  its  effect  on  the 
required  rate  of  return. 

The  CAPM  requires  judgment  in 
determining  the  risk-free  rate,  the 
average  risk  premium  for  the  market, 
and  the  data  used  for  measuring  beta 
The  Board  proposes  using  the  three- 
month  Treasurv-bill  rate  as  the  risk-free 
rate  and  a  standard  data  series  on 
returns  for  the  stock  market  from  1927 
(earliest  available  data)  forward  using  a 
rolling  ten-year  period  to  determine  the 
average  risk  premium  for  the  market. 
The  proposed  beta  compares  the  returns 
based  on  BHC  data  with  the  stock 
market  as  a  whole. 

The  Board  requests  comment  on 
whether  the  three-month  Treasur\'-bill 


*  .\  research  paper  (  The  Federal  Reserve  Banks 
Imputed  Cost  of  Equity  Capital"!  desi  nhmg  the 
theoretical  basis  and  detailed  application  of  each  of 
the  models  is  available  at  the  Board  s  web  site  at 
www  federalrsen-p  gov  bv  accessing  the  press 
release  for  this  proposal. 

5  The  target  ROE  for  20O1   for  example,  is 
calculated  using  data  from  BHC  financial 
statements  for  the  vears  1995  to  1999. 


rate  is  an  appropriate  Treasun,'  maturity 
for  use  as  the  risk-free  rate  in  the  CAPM, 
if  stock  market  activity  since  1927  is  an 
appropriate  source  for  data  in 
determining  the  average  risk  premium 
for  the  market,  and  whether  using  a 
rolling  ten-year  average  of  BHC  data 
provides  a  reasonable  beta. 

3,  Discounted  Cash  Flow  Model  (DCF) 

The  DCF  model  assumes  that  a  firm's 
stock  price  is  equal  to  the  present 
discounted  value  of  all  expected  future 
dividends  If  the  stock  price  and 
expected  future  dividends  are  known, 
the  implied  di.scount  rate  for  the  firm 
can  be  (;alc;ulated  and  is  considered  to 
be  the  firms  equity  cost  of  capital.  The 
DCF  approach  requires  as  inputs  the 
BHC  stock  prices  as  well  as  forecasts  of 
their  future  dividends  and  long-term 
dividend  growth  rates.  As  proposed, 
consensus  forecasts  of  future  dividends 
and  long-term  growth  rates  would  be 
transforiined  intt)  earnings  forecasts  by 
multiplying  them  bv  the  BHCs 
dividend  pav-out  ratios.  The  equity 
costs  of  capital  for  the  individual  BHCs 
are  then  combined  into  a  single  measure 
using  a  weighted  average,  in  which  the 
weights  are  proposed  to  be  based  on  the 
BHC  equitv  market  capitalization. 

The  Board  proposes  using 
c  ommerciallv  available  consensus 
forecasts,  such  as  those  published  by 
Institutional  Brokers  Estimate  System 
(I/B/E/S).  Academic  studies  have  found 
consensus  forecasts  to  be  more  accurate 
than  individual  forecasts. 

The  Board  requests  comment  on 
whether  commercially  available 
consensus  forecasts  are  an  appropriate 
measure  of  future  dividends  and  long- 
term  growth  rates. 

4  (Combining  the  Models 

Unlike  the  C,\E,  the  CAPM  and  DCF 
use  data  that  predict  future  earnings  and 
reflect  current  academic  practice.  All 
three  models  are  widely  used  in 
industry  and  in  regulatory  consideration 
of  an  appropriate  rate  of  return.  For 
example,  for  several  years  the  New  York 
State  Public  Service  Commission  has 
used  a  weighted  average  of  different 
ROE  measures  in  determining  its 
allowed  cost  of  equity  capital  for  the 
utilities  it  regulates. 

Academic  studies  have  demonstrated 
that  use  of  multiple  models  can  improve 
estimation  techniques  when  each  model 
provides  new  information.  The  CAE, 
CAPM,  and  DCF  models  each  use 
different  data  and  examine  different 
factors.  The  Board  proposes  to  calculate 
the  target  ROE  for  Reserve  Bank  priced 
services  as  a  simple  average  of  the 
results  from  the  three  models.  This 
combination  will  incorporate  additional 


data  and  conceptual  frameworks  into 
the  current  practice  and  will  minimize 
the  impact  of  outlying  observations  to 
provide  a  more  predictable  series  over 
time. 

The  Board  requests  comment  on  the 
economic  models  and  whether  the  three 
economic  models  are  theoretically 
sound  and  should  be  used  to  calculate 
the  PSAF.  The  Board  also  requests 
comment  on  the  appropriateness  of 
using  a  simple  average  of  the  three 
models. 


.5,  Weighting  the  Data 

Currently,  the  PSAF  ROE  is  calculated 
bv  taking  an  equally-weighted  average 
of  the  BHC  ROEs  from  the  CAE.  The 
weighting  used  in  the  CAE  model  has 
the  practical  benefit  of  avoiding  illogical 
results  such  as  a  negative  target  ROE  in 
a  vear  when  a  large  bank  holding 
company  encounters  financial 
difficulties.  How  observations  are 
weighted  in  the  models  is  relevant 
because  the  bank  holding  companies  in 
the  peer  group  are  imperfect  proxies, 
that  is,  they  engage  in  a  wider  spectrum 
of  activities  than  the  range  of  Reserve 
Bank  payment  services  for  which  the 
PSAF  methodology  is  used  to  estimate 
an  appropriate  cost  of  equity  capital. 

Alternative  weighting  schemes  can  be 
constructed.  One  alternative  would  be 
to  take  a  value-weighted  average  of  the 
ROEs  by  multiplying  each  BHCs  ROE 
bv  that  company's  market  valuation  and 
then  dividing  the  sum  of  these  weighted 
returns  bv  the  total  market  valuation  of 
the  fifty  BHCs.  Such  market  weighting 
places  more  emphasis  on  large  BHCs 
and  reflects  current  academic  and 
industry  practice  when  applying  it  to 
the  CAPM  and  DCF  models.  The  Board 
proposes  to  use  a  market  capitalization 
weight  to  determine  the  CAPM  and  DCF 
ROEs  while  retaining  the  commonly 
used  equal  weighting  of  BHC  ROEs 
under  the  CAE.  The  Board  requests 
comment  on  the  appropriateness  of  this 
proposal. 

Other  methods  for  weighting  BHC 
data  in  the  three  models  were 
considered,  such  as  weighting  based  on 
balances  due  to  depositorv'  institutions. 
Such  weighting  attempts  to  measure  the 
significance  of  a  BHCs  correspondent 
banking  activities  to  the  total  bank 
holding  company  activities  and  as  a 
result,  gives  BHCs  with  the  largest 
corespondent-banking  business  lines 
greater  weight.  Deposits  due  to 
depository  institutions  are  not  typically 
reported  separately  in  BHC  annual 
reports  but  are  reported  at  the 
commercial  bank  level  in  publicly 
available  Call  Report  data.  The  Board 
requests  comment  on  BHC  weighting 
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based  on  due-to  balances  to  determine 
the  ROEs. 

C.  Peer  Group 

The  Board  considered  whether 
organizations  other  than  the  top  fifty 
BHCs  would  provide  a  better  basis  for 
imputing  the  costs  that  would  have  been 
incurred  and  the  profits  that  would  have 
been  earned  had  die  Reserve  Banks' 
priced-services  activities  been  provided 
by  a  private-sector  firm.  Specifically,  the 
consideration  included  whether 
segment  data  from  BHC  financial  reports 
could  be  used  to  match  more  closely  the 
BHC  capital  structure  to  the  System's 
priced-services  activity,  or  whether 
service  biueaus  should  be  used  as  proxy 
for  private-sector  firms  engaged  in 
priced-services  activity. 

Bank  holding  company  activities  are 
far  more  diverse  than  Reserve  Bank 
priced-services  activities  and  pajmient 
services  are  generally  a  small  segment  of 
BHC  activities.  For  this  reason,  BHCs 
are  not  a  precise  counterpart,  but  they 
do  provide  the  most  reasonable 
alternative  available  as  a  peer  group 
given  the  similarity  of  services 
provided,  the  competition  between 
BHCs  and  the  Reserve  Banks,  and  the 
availability  of  useful  financial  data. 
Service  biu«aus  are  also  diverse;  they  do 
not  provide  settlement  or  other  services 


I 


comparable  to  those  of  Reserve  Banks, 
and  they  do  not  generally  view  the 
Reserve  Banks  as  primary  competitors. 
Therefore,  the  Board  does  not  believe 
service  biueaus  to  be  a  preferred 
substitute  for  the  BHCs  in  the  PSAF 
model.  Maintaining  the  BHC  sample 
size  at  fifty  encompasses  the  majority  of 
banking  assets  nationwide  and 
minimizes  the  effects  of  any  one  BHCs 
financial  performance  on  the  data. 

The  Board  considered  using  BHC 
segment  data  in  order  to  exclude  the 
effect  of  BHC  non-comparable  activities 
on  the  PSAF.  Although  these  data 
increasingly  are  included  in  financial 
reports,  the  Board  identified  several 
obstacles  to  using  segment  data.  There 
is  no  standard  definition  of  "segment" 
for  use  in  financial  reporting.  Segments 
may  be  reported  based  on  any 
combination  of  customer  type,  product, 
or  service  provided  and  compilation  of 
specific  segment  data  may  reflect  a  total 
retiuTi  on  equity  that  is  greater  or  less 
than  the  return  on  equity  for  the  entity 
as  a  whole.  It  is  often  impossible,  with 
the  data  available,  to  detennine  in 
which  BHC  segments  activities 
comparable  to  priced-services  activities 
are  included  to  ensure  inclusion  of 
those  that  are  related  to  Reserve  Bank 
priced  services  and  exclusion  of  those 


that  are  not.  As  a  result,  information  is 
not  reliable,  complete,  or  consistent 
across  BHCs  or  even  within  one  BHC 
over  time. 

The  Board  requests  comment  on 
whether  the  fifty  largest  (in  asset  size) 
bank  holding  companies  continue  to  be 
a  reasonable  data  peer  group  for  Reserve 
Bank  priced-services  activities.  Further, 
the  Board  would  like  commenters' 
views  on  whether  there  are  ways  to 
adjust  BHC  data  to  resemble  more 
closely  the  Federal  Reserve  Banks, 
priced-services  activities. 

D.  Pension  Financing  Costs 

The  Board  considered  the  current 
treatment  for  pension  accounting, 
financing  the  pension  assets  net  of  the 
retirement  liabilities,  and  concluded 
that  it  is  consistent  with  that  at  BHCs 
and  other  firms,  follows  current  rules 
for  recognizing  increases  in  pension 
assets,  and  is  theoretically  sound. 

E.  Priced-Services  Balance  Sheet 

Table  1  represents  the  elements  of  the 
priced-services  balance  sheet  and  how 
they  will  be  derived  under  the  proposal. 
All  actual  assets  and  liabilities 
presented  on  the  priced-services  balance 
sheet  are  based  on  projected  average 
daily  balances. 


Table  1.— Priced-Services  Balance  Sheet 


Assets 


Required  reserves 

U.S.  Treasury  se- 
curities. 
Short-term  assets 


Cash  items  In 
process  of  col- 
lection. 

Pension  assets  .... 

Long-term  assets 


Core  clearing  (gl- 
ances. 


Non-core  clearing 
balances. 

Short-term 
payables. 

Deferred  credits  .. 

Postemployment/ 
postretirement 
liability. 


Type 
Imputed 
Imputed 
Actual  ... 

Actual  ... 

Actual  .... 
Actual  .... 

Actual  .... 

Actual  .... 

Actual  .... 

Actual  .... 
Actual  .... 


Description 


Method  for  computing 


Intended  to  simulate  commercial  bank  reserve  requirements 


Represents  the  portion  of  clearing  tialances  not  required  for  reserves 
or  to  finance  other  actual  or  imputed  priced-service  assets 

Receivables,  prepaid  expenses,  materials  and  supplies  reported  on  the 
Federal  Reserve  Banks'  balance  sheets  that  are  attributed  to  priced 
services. 

Transactions  credited  to  the  accounts  of  depository  institutions  but  not 
yet  collected  by  the  Federal  Reserve  Banks  that  are  attributed  to 
priced  services. 

The  amount  of  prepaid  pension  costs  reported  on  the  Federal  Reserve 
Banks'  balar>ce  sheets  that  are  attributed  to  priced  services. 

The  amount  of  premises,  fumiture  and  equipment,  leases,  and  lease- 
hold improvements  that  are  reported  on  the  Federal  Reserve  Banks' 
and  Board  of  Governors  balance  sheets  that  are  attributed  to  priced 
services. 

The  portion  of  clearing  balances  considered  stable  and  available  to  fi- 
narKe  tong-term  priced-service  assets 


Deposits  of  financial  institutions  maintained  at  Federal  Reserve  Banks 
for  clearing  transactkjns.  Available  to  finance  short-term  priced  serv- 
k:e  assets. 

Tfie  portion  of  sundry  items  payable,  eamings  credits  due  depository 
institutions  and  accrued  expenses  unpaid  reported  on  the  Federal 
Reserve  Banks'  tyalance  sheets  that  is  attributed  to  priced  services. 

The  value  of  checks  deposited  with  the  Federal  Reserve  Banks  but  not 
yet  credited  to  the  accounts  of  the  Reserve  Banks'  depositors 

The  portion  of  post-retirement  benefits  due  reported  on  the  Federal  Re- 
serve Banks'  balance  sheets  that  is  attributed  to  priced  services. 


10  percent  of  total  clearing  bal- 
ances 

Total  liabilities  plus  equity  less 
other  assets 


Estimated  amount  of  actual  con- 
tracted clearing  balances  that 
have  historically  been  stable  Ini- 
tially set  at  $4  billk>n 

Equal  to  total  clearing  t>alances 
less  core  clearing  balances 
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Table  1  .—Priced-Services  Balance  Sheet— Continued 


Assets 


Type 


Descnption 


Long-term  debt  Imputed 


Equity 


An  amount  imputed  wtien  eqmty  and  core  clearing  balances  are  not 
sufficient  to  finance  long-term  pnced-services  assets. 


Method  for  computing 


Imputed 


Equal  to  the  larger  of  zero  or  long- 
term   and   pension   assets   less 
postempkjyment/postretirement 
liability,  core  clearing  balances, 
'      and  equity. 
The  minimum  amount  of  equity  necessary  to  meet  FDIC  requirements  i  The  greater  of  five  percent  of  total 
for  a  well-capitali2ed  institution  '      assets    or    10    percent    of    risk- 

weighted  sissets. 


F.  Effects  of  Proposal 

The  combination  of  the  current 
equally-weighted  CAE  and  the  proposed 


market-weighted  DCF  and  CAPM 
models  produces  the  following  pre-tax 

Table  2.— Pre-tax  Return  on  Equity 


ROE  based  on  the  BHC  performance 
data  used  for  the  2001  PSAF: 


CAE 


DCF 


CAPM 


Comt>ined 


240 


21  6 


23.7 


23.1 


From  year  to  year,  the  proposed 
combined  model  for  calculating  ROE 
can  yield  a  target  ROE  that  is  higher  or 
lower  than  the  current  method.  On  the 
average  during  the  period  from  1983  to 
2001,  the  combined  model  yielded  a 
pre-tax  ROE  that  is  230  basis  points 
higher  than  the  current  method. 

Using  core  clearing  balances  as  a 
source  of  financmg  for  actual  priced- 
services  assets  reduces  imputed  short- 
and  long-term  debt  and  imputed 


investments  in  marketable  securities.  As 
a  result,  the  income  and  expenses 
associated  with  these  imputed  elements 
is  reduced  as  well.  Establishing  equity 
dt  the  level  required  by  FDIC 
requirements  for  a  well-capitalized  bank 
results  in  setting  equity  equal  to  five 
percent  of  total  assets,  which  is  a  slight 
reduction  from  the  level  planned  in 
2001  under  the  current  methodology 
(5  3  percent)  Applying  the  proposed 
changes  to  the  2001  priced-services 

Table  3.— 2001  Comparison  Data 

[Dollars  in  millions] 


balance  sheet  would  reduce  PSAF  costs 
$53.3  million  or  26  percent  and  would 
reduce  net  income  on  clearing  balances 
$33.8  million  or  90  percent.  This  result 
is  a  net  reduction  of  costs  to  priced 
services  of  $19.5  million  or  slightly 
more  than  2  percent  of  total  actual  and 
imputed  costs,  including  the  target  ROE 
of  $138.2  million.6  Table  3  illustrates 
the  effects  of  the  proposal  on  the  various 
elements  of  the  PSAF  and  NICB 
calculations. 


Current 


Proposed 


Balance  Sheet 


Required  Reserves  

U  S  Treasury  Secunties 
Short  Term  Assets 

CIPC  

Pension  Assets     

Long  Term  Assets  


Total  Assets 


Cleanng  Balances    

Short-Term  Payables       

Short-Term  Liabilities       

Deferred  Credits 

Postemployment/retirement  Liability 
Long-Term  Liabilities 
Equity  


Total  Liabilities  &  Equity 


Capital  to  Risk-weighted  Assets 
Capital  to  Total  Assets  


$742.4 

6.681  9 

104.3 

3,606.7 

718.5 

6769 


$742.4 

6.117.8 

1043 

3,606.7 

718.5 

676.9 


$12,5307 


$11,966.6 


$7.4243 

85.4 

18.9 

3,6067 

251  9 

479.1 

6644 


$7,424.3 

85.4 

0.0 

3,6067 

251.9 

0.0 

598.3 


$12,530.7 


$11,966.6 


30.8% 
5.3% 


27.7% 
5.0% 


PSAF 


Target  Pre-Tax  ROE 


24.0%  i 


23.1% 


Change 


$0.0 
(564  1) 
0.0 
0.0 
0,0 
0.0 


($564.1) 


$0.0 
0.0 

(18.9) 

0.0 

0.0 

(479.1) 

(66.1) 


($564.1) 


-0.9% 


"Inder  this  proposal.  prKed-services  revenue 
would  be  $944  7  million  and  expenses  would  be 


$951  5  nulhiin,  resulting  m  cost  recover,  of  99  3 


percent  as  compared  to  98  percent  under  the  2001 
prices 
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TABLE  3.-2001  COMPARISON  DATA— Continued 

[Dollars  in  millions] 


Cun-ent 


Cost  of: 

Equity  

Long-term  Debt  . 
Shon-term  Debt 
FDIC  Insurance 

Sales  Taxes 

BOG  Oversight  . 

Total  PSAF 


$159.5 

31.1 

0.9 

0.0 

10.5 

4.9 


$206.9 


NICB 


Return  on  Investment  ... 
Cost  of  Eaming  Credits 


$399.6 
(361.9) 


NICB 


$37.7 


Proposed 


Details  may  not  add  to  totals  due  to  rounding. 


$138.2 
0.0 
0.0 
0.0 
10.5 
4.9 


$153.6 


$365.8 

(361.9) 


$3.9 
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Change 


($21.3) 
(31  1) 
(0.9) 
00 
00 
00 


($53.3) 


($33,8) 
0.0 


($338) 


Net  Effect  of  New  Methodology 

PSAF . . 

$206.9 
37.7 

$153.6 
3.9 

($53.3) 
(33.8) 

NICB  

Net  Cost 

$169.2 

$149.7 

($19.5) 

m.  Competitive  Impact  Analysis 

All  operational  and  legal  changes 
considered  by  the  Board  that  have  a 
substantial  effect  on  pa3mient  system 
participants  are  subject  to  the 
competitive  impact  analysis  described 
in  the  March  1990  policy  statement 
"The  Federal  Reserve  in  the  Payments 
System."  ^  Under  this  policy,  the  Board 
assesses  whether  the  change  would  have 
a  direct  and  material  adverse  effect  on 
the  ability  of  other  service  providers  to 
compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services 
because  of  differing  legal  powers  or 
constraints  or  because  of  a  dominant 
market  position  of  the  Federal  Reserve 
deriving  from  such  legal  differences.  If 
the  fees  or  fee  structures  create  such  an 
effect,  the  Board  must  further  evaluate 
the  changes  to  assess  whether  their 
benefits — such  as  contributions  to 
payment  system  efficiency,  payment 
system  integrity,  or  other  Board 
objectives — can  be  retained  while 
reducing  the  hindrances  to  competition. 

Because  the  PSAF  includes  costs  that 
must  be  recovered  through  fees  for 
priced  services,  changes  made  to  the 
PSAF  may  have  an  effect  on  fees.  This 
proposal  is  intended  to  refine  the  PSAF 
to  more  closely  mirror  the  costs  and 
profits  of  other  service  providers  as 
required  by  the  MCA.  By  mirroring 
these  costs  and  profits,  the  fees  adopted 
by  the  Reserve  Banks  should  be  based 
on  the  types  of  costs  and  expected 


"  FRRS  7-145.2. 


profits  that  are  more  comparable  to 
those  of  other  providers.  Accordingly, 
the  Board  believes  this  proposal  will  not 
have  a  direct  and  material  adverse  effect 
on  the  ability  of  other  service  providers 
to  compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services. 

IV.  Summary  of  Comments  Requested 

The  Board  believes  the  proposed 
changes  to  the  PSAF  methodology  are 
consistent  with  the  requirements  of  the 
MCA.  The  Board  evaluated  each 
alternative  proposed  for  various 
components  of  the  PSAF  calculation 
based  on  the  following  framework 
principles:  (1)  To  provide  a 
conceptually  sound  basis  for 
economically  efficient  pricing  in  the 
market  for  payments  processing  and 
collection  services;  (2)  to  maintain 
consistency  with  actual  Reserve  Bank 
financial  information  and  practice;  (3)  to 
maintain  consistency  with  private- 
sector  practice;  and  (4)  to  use  data  in  the 
public  domain  so  others  could  replicate 
the  PSAF  calculation. 

To  assist  commenters  in  the 
preparation  of  their  responses  to  this 
notice,  the  Board  requests  comment  on 
the  following  questions: 

A.  Overall  Proposal 

1.  Are  the  proposed  changes  in  the 
PSAF  methodology  appropriate? 

B.  Imputation  of  Investments,  Debt  and 
Equity 

1.  Is  the  use  of  core  clearing  balances 
as  a  source  of  financing  long-term  assets 


a  reasonable  use  of  these  actual 
liabilities? 

2.  Is  an  initial  core  clearing  balance  of 
$4  billion  reasonable?  If  not,  what 
would  be  a  reasonable  amount  and  what 
would  be  the  best  method  for 
determining  it? 

3.  Is  basing  priced-services  equity  on 
regulatory  requirements  a  reasonable 
method? 

C.  Imputed  Return  on  Equity 

1.  Are  the  CAE.  DCF,  and  CAPM 
economic  models  theoretically  sound 
and  should  thev  be  used  to  calculate  the 
PSAF? 

2.  Is  the  three-month  Treasur\-bill 
rate  an  appropriate  Treasury'  maturity 
for  use  as  the  risk-free  rate  in  the 
CAPM? 

3.  In  determining  the  average  risk 
premium  for  the  market  in  the  CAPM 
model,  is  stock  market  activity  since 
1927  an  appropriate  source  for  data? 

4.  Does  using  a  rolling  ten-year 
average  of  bank  holding  company  data 

•provide  a  reasonable  beta  for  use  in  the 
CAPM' 

5.  Are  commercially  available 
consensus  forecasts  an  appropriate 
measure  of  future  dividends  and  long- 
term  growth  rates  for  use  in  the  DCF 
economic  model? 

6.  Does  a  simple  average  of  the  results 
of  the  three  economic  models  provide 
an  appropriate  ROE? 
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if 


D  Weighting  the  Data 

1.  Does  an  equally-weighted  averagt 
of  the  results  of  the  C",AE  result  in  a 
reasonable  ROE'' 

2.  Does  a  market- weighted  average  i 
the  results  of  the  CAPM  result  in  a 
reasonable  ROE:" 

3.  Does  a  market-weighted  averag 
the  results  of  the  DCF  result  in  a 
reasonable  ROE'' 

4.  Would  weighting  the  BHCs  bv 
balances  due  to  other  banks  provide  a 
more  reasonable  PSAF  ROE  than  the 
market  capitalization  methoil  proposed 

E  Peer  Group 

1    Do  the  fiftv  largest  (in  asset  size) 
bank  holding  companies  provide  a 
reasonable  data  peer  group  for  Reserve 
Bank  priced-services  actnities'' 

2.  Are  there  ways  to  adjust  BHC.  data 
t(i  more  closelv  resemble  the  PVderal 
Reserve  System's  priced  service^ 
actnities  •" 

B\  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  .System. 

Drited:  Det  ember  21.  2000. 
lennifer  ].  |ohnson, 

•>^•'  rftim'  of  tht'  Board. 
FK  1),.,    1)11- i  in.=)8  Filed  12-27-00;  8:45  am 

BILLING  CODE  621 0-01 -P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  o! 
Governors  of  the  Federal  Reserve 
Svstem 


TIME  AND  DATE:  11:00  a.m..  Tuesday, 
lanuary  2.  2001 

PLACE:  Mamner  S  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
.Streets.  NW  .  Washingttm,  DC  20.551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1    Personnel  acticms  (appointments. 
pnimotions.  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
Svstem  employees. 

2.  Anv  items  carried  forward  from  a 
previous  1\'  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

l.vnn  S.  Fox.  Assistant  to  the  Board; 
202-452-:i204 

SUPPLEMENTARY  INFORMATION:  You  may 
(  all  2n2^52-;i20f)  beginning  at 
apprdximatelv  5  p  m,  two  business  days 
(lefure  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  companv  applications 
M  heduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.iederalreserve.gov  for  an 
I'lec  troiiu  announcement  that  n(jt  only 
liNts  applu'ations.  but  also  indicates 
procedural  .nui  other  information  about 
the  meeting 

IKited    Dvwmber  22.  2000. 
lennifer  |.  |ohn.snn. 
Serretanol'thf  lUmni 
|FR  Doc.  00-33214  Filed  12-22-00;  4:30  pml 

BILLING  CODE  6210-01 -P 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
use.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  No 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERH^INATION— 10/30/2000 


2005095 


Arcn  Cuemicals  Inc  '  Iver  W   Malmstron 


20005096   '  Arch  Chemicals  Inc 

20005168   '  Charlesbank  Equity  Fund  V 

Limited  Partnership 

20010001    Stimson  LumtDer  Company 

20010012   J   G   Durand   ndustnes   SA 

20010039 Spirent  pic 

20010068   '  Security  Capital  Group  In- 
corporated 


20010087 Gerald  W  Schwartz 


Geotfrey  Brooks 
Edgewater  Technology,  Inc 

Idaho  Forest  Industnes,  Inc 

Mikasa   Inc 

lam  Miines 

Security  Capital  U  S  Realty 


20010090 


Associates  First  Capital 
Corporation 
Skanska  AB Baugh  Enterprises.  Inc 


20010190 '  Berkshire  Hathaway,  Inc 

20010202 The  Chase  Manhattan  Cor- 
poration 


20010208 


20010210 


Dresdner  Bank  AG 


Pnvate  Equity  Investors  ' 
LP 


Can  F   Barron 
TeleCorp-Tntel  Holding 

Company 
TeleCorp-Tntel  Holding 

Company 
TeleCorp-Tntel  Holding 

Company 


Brooks  Industnes.  Inc 

Brooks  Industnes.  Inc 

Essex  Computer  Services,  Inc,  ETEC  Network  Services, 
Inc  :  IMRC,  Inc  :  and  IntelliMark.  Inc 

Idaho  Forest  Industnes.  Inc 

Mikasa.  Inc 

Zarak  Systems  Corporation. 

CarrAmerica  Realty  Corporation;  City  Center  Retail 
Tnjst;  CWS  Communities  Trust;  CWS  Management 
Sen/ices;  East  Mixed  Use  Trust;  Interparking;  Mideast 
Mixed  Use  Trust;  Regency  Realty  Corporation;  Stor- 
age USA,  Inc.;  Urban  Growth  Property  Trust;  and 
West  Mixed  Use  Trust. 

ACS  Teleservices.  Inc. 

Baugh  Enterpnses.  Inc. 

Putman  Furniture  Leasing  Company,  Inc. 

TeleCorp-Tntel  Holding  Company 

TeleCorp-Tritel  Holding  Company. 

TeleCorp-Tritel  Holding  Company. 
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Trans  No. 


20010211 
20010212 
20010213 
20010214 
20010227 


Acquiring 


Acquired 


Entities 


Equity-Linked  Investors-ll  ....  j  TeleCorp-Tritel  Holding 

i      Company. 
Hoak  Communications  Part-     TeleCorp-Tritel  Holding 
ners,  LP.  Company. 

E.  B.  Martin,  Jr TeleCorp-Trrtel  Holding 

Company 
TeleCorp-Tritel  Holding 
Company. 

William  M.  Mounger,  III  ;  TeleCorp-Tritel  Holding 

1      Company. 


HCP  Capital  Fund,  LP 


TeleCorp-Trrtel  Holding  Company 
TeleCorp-Tritel  Holding  Company 
TeleCorp-Tritel  Holding  Company 
TeleCorp-Tritel  Holding  Company 
TeleCorp-Tritel  Holding  Company. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 10/31/2000 


20004939 
20010100 

20010101 

20010114 

20010122 

20010126 

20010133 
20010134  , 

20010143  . 

20010146  . 

20010150  . 
20010155  . 

20010161  ■. 

20010162  . 
20010166  . 

20010167 
20010170  . 

20010173 . 

20010175  . 

20010180 . 

20010183  . 
20010189  . 

20010219 . 

20010245 . 

20010246  . 

20010247  . 

20010249  . 

20010250  . 

20010251  . 

20010252  . 

20010258  . 
20010266  . 

20010275  .. 


Orica  Limited  

Exodus  Communicatk)ns, 

Inc. 
Global  Crossing  Ltd  


LaRoche  Industries  Inc 
Global  Crossing  Ltd  


Hans  Georg  Nader  ..'. 

Kenneth  R.  Thomson  

Hicks,  Muse,  Tate  &  Furst 
Equity  Fund  V,  LP. 

Magnetek,  Inc 

Morgan  Stanley  Dean  Witter 
&Co. 

John  J.  Taylor,  III  

Calsse  de  depot  et  place- 
ment, du  Quetiec. 

Broadbase  Software,  Inc 

Sigma  Partners  IV,  LP  

ABRY  Broadcast  Partners 
III,  LP. 

Broadcom  Corporation  

SCF-IV,  LP  


Exoduc  Communications, 
Inc. 

Hanger  Orthopedic  Group. 
Inc. 

Ttiyssen-Bomemisza  Con- 
tinuity Trust. 

J.D.  Power  Clubs.  Inc  


Ted  W.  Abney  

Kanbay  International. 


Inc 


Sutton  Distributing  Com- 
pany, Inc. 

Next  Generation  Networi^. 
Inc. 

Servicesoft.  Inc 

Broadbase  Software.  Inc  , 

John  D,  Engelbrecht  


Patrick  J.  Purcell 
Komatsu  Ltd  


Peter  Munk 


Heartland  Industrial  Part- 
ners, L.P. 

American  Tower  Corpora- 
tion. 

Citigroup  Inc  

Caisse  Nationale  de  Credit 
Agricole. 

General  Electric  Company   . 

Warburg,  Pincus  Equity 
Partners,  L.P. 

APAX  Excelsior  VI,  LP  

Grant  Prideco,  Inc  

NOVA  Chemrcals  Corpora- 
tion. 

Carrels  Holding  Corporation 

Thoma  Cressey  Fund  VI, 
L.P. 

Arvind  Goel  


Allayer  Commuications  

HORNBECK-LEEVAC  Ma- 
rine Services,  Inc 

FMR  Corp 

Galveston-Houston  Com- 
pany. 

Network  Two  Communica- 
tions Group,  Inc, 

Simpson  Industries,  Inc 


InterPacket  Networks.  Inc 


i  Geneva  Group.  Inc 
I  CPR  


Columbia  New  Media  Inves- 
tors. LP, 
Novo  Nordisk  A/S  

Novo  Nordisk  stA/S  

Seam-Mac  Tutje,  Inc 

The  Dow  Chemical  Com- 
pany, 

Taco  Cabana,  Inc 

Arvind  Goel  


O.  Bruton  Smith  

United  Technologies  Cor- 
poration. 
Andreas  Strungmann  


Thoma  Cressey  Fund  VI, 
LP. 

Eddie  W.  Philpott  

Specialty  Equipment  Com- 
panies, Inc. 

Teva  Pharmaceutical  Indus- 
tries Limited. 


LaRoche  Industries  Inc. 
GlobalCenter  Holding  Co. 

Exoduc  Communications.  Inc 

Seattle  Orthopedic  Group,  Inc 

IHS  EEO  Management  Systems  Inc  .  IHS  Environmental 

Products  Inc  ;  and  IHS  HR  Products  Inc 
J.D  Power  Clubs.  Inc. 

J-Tec,  Inc 

Kanbay  International.  Inc. 

Sutton  Distributing  Company.  Inc 

Next  Generation  Network.  Inc 

Servicesoft.  Inc 

Broadbase  Software,  Inc 

South  Central  Communications  Corporation 

Allayer  Communications 
HORNBECK-LEEVAC  Marine  Services,  Inc 

Community  News,  LLC 
Hensley  Industnes.  Inc 

NetworkTwo  Communications  Group.  Inc. 

Simpson  Industnes.  inc 

InterPacket  Networks,  Inc, 

Geneva  Group.  Inc 
j  CPR. 

SpaceWort<s,  Inc. 

ZymoGenelics.  Inc 

ZymoGenetics,  Inc 
Seam-Mac  Tut>e,  Ltd 
Midland  Pipeline  Corp. 

Taco  Cabana,  Inc. 
Unixpros.  Inc. 

Eclipse  Networks.  Inc 

Philpott  Motors.  Ltd 

Specialty  Equipment  Companies.  Inc. 

Teva  Pharmaceutrcal  Industries  Limited 
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Trans  No 


Acquinng 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/01/2000 


20001485 

20010013 
20010057 

20010079 

20010088 

20010121 
20010131 
20010132 

20010064 
20010066 
20010256 

20005134 

20010011 

20010013 
20010128 

20010148 
20010179 

20010182 
20010197 
20010215 

20010224 

20010225 
20010265 

20010288 
20010299 

20010312 

20010257 

20010271 

20010272 

20010278 

20010287 
20010310 
20010316 

20010328 


AstraZeneca  PLC     I  Novartis  US  Co  Novartis  US  Co 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/02/2000 


Siemens  AG 
David  Smith  . 


Acuson  Corporation  . 
GOCOM  Holdings,  LLC 

GOCOM  Holdings,  LLC 


Acuson  Corporation 

GOCOM  Television  of  Ouachita,  LLC;  and  GOCOM- 

Ouachita  License,  LLC. 
GOCOM  Television  of  Ouachita,  LLC. 


ABRY  Broadcast  Partners 
II,  LP  1 

CareFirst,  Inc    |  Preferred  Health  Network  of     Preferred  Health  Network  of  Maryland,  Inc 

Maryland,  Inc 
Sun  Microsystems,  Inc  Cobalt  Networks,  Inc 

Xenogen  Corporation  


MDS  Inc 


Cobalt  Networks,  Inc. 
MDS  Inc  i  Chrysalis  DNX  Transgenic  Sciences  Corporation 

Xenogen  Corporation  Xerxjgen  Corporation 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 1 1A)3/2000 


Silicon  Valley  Group,  Inc 


ASM  Lithoraphy  Holding 
N  V 

The  Chase  Manhattan  Cor-      J  P  Morgan  &  Co  Incor- 
poration porated 

Tom  Brown  Inc  |  Kinder  Morgan,  Inc Wildhorse  Energy  Partners,  LLC 


Silicon  Valley  Group,  Inc. 

J  P.  Morgan  &  Co  Incorporated. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11  A)6/2000 


E  M  TV  &  Merchandising 

AG 
AT&T  Corporation    


John  H  Harland  Company 

UnitedHealth  Group  Incor- 
porated 

Ronald  W  Burkle 

Baker  Communications 
Fund  II  (QP),  LP 

LSI  Industnes,  Inc     

HWH  Capital  Partners.  L  P 

De  Sammensluttede 
Vognmaend  af  1 3-7  1 976 
A/S 

Landmark  Communications. 
Inc 

Cox  Enterpnses,  Inc 

UBS  Capital  Amencas  II. 
LLC 

Pechiney       

Leggett  &  Piatt.  Incor- 
porated 

UBS  Capital  Amencas  II. 
LLC 


Voting  Trust,  1 2/4/68,  for 
v  s  of  Hallmark  Cards  Inc. 

VoiceStream  Wireless  Cor- 
poration 


Netzee.  Inc 


Crown  Media  Holdings,  Inc 

Omnipoint  Holdings,  Inc.;  Omnipoint  Ml-lndiana  DE  Li- 
cense. LLC;  Omnipoint  St.  Louis  Area  DE  License, 
LLC;  and  VoiceStream  PCS  BTA  I  License  Corpora- 
tion 

Netzee,  Inc 


Lifemark  Corporation Lifemark  Corporation. 

Kmart  Corporation  Kmart  Corporation. 

Traffic  com.  Inc Traffic.com,  Inc. 

Eugene  Liftman     ■  LJghtron  of  Comwall,  Inc. 

Mel  Harns  Preferred  Healtfx^are  Staffing,  Inc. 

The  J  Launtzen  Foundation     DFDS  Dan  Transport  Group  A/S 


Exit  Information  Guide.  LLC      Exit  Information  Guide.  LLC. 

Exit  Infonnation  Guide,  LLC      Exit  Information  Guide,  LLC 
Avail  Medical  Products.  Inc       Avail  Medical  Products,  Inc. 


JPS  Packaging  Company 
Laclede  Mld-Amenca,  Inc., 

debtor  in  possession. 
TCA  Acquisition  Corp 


JPS  Packaging  Company. 

Laclede  Mid-Amenca,  Inc.,  debtor  In  possession 

TCA  Acquisition  Corp. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/07/2000 


Hicks,  Muse,  Tate  &  Furst 

Equity  Fund  III,  LP 
Group  1  Automotive.  Inc 

The  Dow  Chemical  Com- 
pany 
AMERCO  


Jackpot  Enterprises,  Irx: 
Tyco  IntematKxial  Ltd 
Wal-Mart  Stores,  Inc  


Cisco  Systems,  IrK 


Laughlin-Wilt  Group,  IrK 

Trust  B  Under  the  Will  of 

Claude  E  Smith 
The  Collaborative  Group, 

Ltd 
Chnstian  Fidelity  Lite  Insur- 

ance  Company 

InterWorld  Corporation  

Perseus  Fisk,  L.L.C 

John  V  Hotten  


CAIS  Internet,  Inc 


Laughlin-Wilt  Group,  Inc. 

Stone  Mountain  Ford,  Inc  ;  and  Stone  Mountain  Motor 

Company,  Inc 
Collaborative  Bioalliance,  Inc.;  and  Collaborative  Smith- 

fiekj  Corp 
Christian  Fidelity  Life  Insurance  Company 

InterWorW  Corporation. 
Fisk  Corporation. 

AmeriServe  Food  Distribution,  Inc.;  AmeriSetve  Trans- 
portation, Inc.;  and  NEBCO  Evan. 
CAIS  Software  Solutions,  Inc.,  CAIS,  Inc. 
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Trans  No. 
20010335  

20010097  

20010165  

20010185  

20010198  

20010228  

20010230  ...; 

20010269  

20010285  

20010294  

20010317  

l_ 

20003866 

20010113 

20010178 
20010195 

20010196 
20010216 

20010218 

20010234 
20010235 
20010237 
20010238 

20010253 

20010262 

20010276 

20010277 

20010300 
20010301 

20010313 
20010346 

20010138 

20010204 
20010241 
20010242 

20010243 
20010254 

20010260 

20010264 

20010273 

20010279  . 


Acquiring 


Acquired 


Entities 


United  News  &  Media  pte  ...    Creative  Planet,  Inc Creative  Planet,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/08/2000 


USX  Corporatran  \  The  LTV  Corporation  LTV  Steel  Company.  Inc. 

Doubleclick  Inc  i  ©plan. inc  I  ©plan. inc. 

Queens  County  Bancorp,        I  Haven  Bancorp,  Inc  I  Haven  Bancorp.  Inc 

Inc.  ; 

The  Southern  Company |  Potomac  Electric  Power  Potomac  Electric  Power  Company 

Company.  1 

NetCreations,  Inc  j  NetCreations,  Inc 

JWGenesis  Financial  Corp     i  JWGenesis  Financial  Corp. 
Rapid  Communrcations,  Rapid  Communications.  Partners.  LP 

I      Partners,  L.P. 

The  1818  Fund  III,  L.P |  Z-Tel  Technologies,  Inc  '  Z=Tel  Technologies.  Inc 

Cemer  Corporation  ADAC  Laboratories,  Inc  |  ADAC  health  Care  Information  Systems  Inc. 

RWE  AMiengesellschaft j  ETown  Corporation  ETown  Corporation 


Doubleclick  Inc  

First  Unk>n  Corporation 
Brian  L.  Roberts  


1 

TRANSACTIONS  GRANTED  EARLY  TERMINATIOIN— 11/09«000 

20003866 

20010113  

Oak  Hill  Capital  Partners, 

L.P. 
EgkJe  S.A  ..  .. 

TCA  Acquisition  Corporation 

Industrial  Growth  Partners, 

LP. 
Fred  Kavli 

TCA  Acquisition  Corporation. 

Electronic  Protection  Products.  Inc 

Kaviteo  Corporation 
PNY  Technologies.  Inc 

PNY  Technologies,  Inc. 
Potomac  Electric  Power  Company 

Vetrix  Business  Solutions.  Inc 

Q-Comm  Corporation. 

Cinergy  Telecommunication  Networt<s  Holdings. 

Linc.net.  Inc. 

ABP  Acquisition  Holdings  Corporation 

Lin.net.  Inc. 

Firestone  Financial  Canada.  Ltd. 

Teva  Pharmaceutical  Industnes  Limited 

Teva  Pharmaceutical  Industries  Limited. 

DY  4  Systems  Inc. 

TCA  Acquisition  Corporation. 

CIDCO  Incorporated 
NEWCO. 

20010178  

C-MAC  Industries  Inc 

GS  Capital  Partners  II  Off- 
shore. LP. 
GS  Capital  Partners  II,  LP 
Allegheny  Energy,  Inc  

Hk:ks.  Muse,  Tate  &  Furst 
Equity  Fund  V.  LP. 

Cinergy  

Albert  E.  Cinelli  

Bank  One  Corporation  

Granada  Compass,  pte  

The  SKM  Equity  Fund  II, 

LP. 
Medallk)n  Financial  Corp    ... 

Thomas  Shrungmann 

Eon  Labs,  Inc  

C-MAC  Industries.  Inc  

Olympus  Growth  Fund  III, 

L.P. 
Davkj  Lee  

20010195  

PNY  Technologies,  Inc  

PNY  Technologies,  Inc  

Potomac  Electric  Power 

Company. 
Vetrix  Business  Solutions, 

Inc. 

Albert  E.  Cinelli  

Cinergy  Corporation 

20010196  

20010216  

20010218  

20010234  

20010235  

Inc 

20010237  

Linc.net,  Inc 

Bruckmann,  Rosser,  Shemll 

&  Co..  LP. 
Inc.net,  Inc 

The  Royal  Bank  of  Scotland 
Group  pic. 

Teva  Pharmaceutical  Indus- 
tries Limited. 

Teva  Pharmaceutical  Indus- 
tries Limited. 

DY  4  Systems  Inc  

TCA  Acquisition  Corporation 

CIDCO  Incoroorated 

20010238  

20010253 

20010262  

20010276  

20010277  

20010300  

20010301  

20010313  

20010346  

Exek>n  Corporation 

David  J.  Bmle,  Sr 

TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/09/2000 


Genzyme  Corporation 


School  Speciality,  Inc  

Huhtamaki  Lan  Leer  Oyj  

Kinder  Morgan  Energy  Part- 
ners, L.P. 

V.  Prem  Watsa 

Kinder  Morgan  Energy  Part- 
ners. L.P. 

Melton  Financial  Corpora- 
tion. 

Community  Health  Systems. 
Inc. 

Seminole  Transportation 
and  Trading,  Inc. 

Morgenthaler  Partners  VI, 
LP. 


GelTex  Pharmaceuticals, 

Inc. 
J.  L.  Hammett  Company 

Howard  P.  Hoeper  

Kinder  Morgan,  Inc 


PXRE  Group  Ltd 
Gavin  J.  Parfit  .... 


The  Chase  Manhattan  Cor- 
poration. 

Northeast  Regional  Medical 
Center,  Inc. 

Petro  Source  Investments, 
Inc. 

Peregnne  Semrconductor 
Corporatron. 


GelTex  Pharmaceuticals.  Irrc 

J.  L.  Hammett  Company. 
Packaging  Resources  Group.  Inc 
Coyote  Gas  Treating  Limited  Liability  Co.;  Kinder  Mor- 
gan Texas  Pipeline,  Inc  :  and  MidCon  NGL  Corp. 
Transnational  Insurance  Company. 
Delta  Terminal  Services.  Inc. 

ChaseMellon  Financial  Group,  LLC 

Northeast  Regional  Medical  Center,  Irtc 

Petro  Source  Investments.  Inc. 

Peregrine  Semiconductor  Corporation. 
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Trans  No. 


20010282 

20010303 
20010305 
20010307 
20010308 


Acquiring 


Acquired 


Entities 


Marmon  Holdings   inc 


BaHi  Group  Pic  

BigVine  com   inc 
Chnstopner  Goidsburv   Jr 
ABN  AMRO  Holding  N  V 


San  Antonio  Retail  Mer- 
cnants  Association. 

E  ON  AG  

NBC  Internet   Inc 
Prennier  Brands,  LLC 
Arnold  Star  Tru^l    


20010309       ABN  AMRO  Holding  N  V 

20010314       Avian   Inc 

20010401       Broadview  Capital  Partners 

I      Qualified  Purcnaserer 

I      Fund,  L  P 


Ronald  Br/ant  Starr  Trust 
RSTW  Partners  111    L  P 
United  Messaging   Inc 


SARMA  Chantable  Remainder  Umtrust.  and  SARMA 
Ltd 

Klockner  Steel  Trade  Corporation 

NBC  Internet   Inc 

Mottier's  Kitchen.  Inc 

Consolidated  Service  Corporation:  and  Starr  Consoli- 
dated Corporation 

Consolidated  Service  Corporation 

SP  Holdings  Corp 

United  Messaging  Inc 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/14/2000 


20010116     '  Exeion  Corporation   , 

20010199      Bayer  AG 

20010274      ,  Toshiba  Corporation 


20010280       Novartis  AG 

20010283      Stanley  E    Fulton 

20010315       I  Kenneth  R   Thomson 


20010319 


20010322 

20010324 
20010325 


Bank  of  America  Corpora 
tion 

Imison  Investments  N  V 

Deere  &  Company 

West  Fraser  Timber  Co   Lid 


National  Grid  Group  pic  '  AIIEnergy  Gas  &  Electric  Marketing  Company.  LLC. 

CSM  Holding   Inc  CSM  Holding,  Inc 

International  Business  Ma-        Dominion  Semiconductor  LLC. 
chines  Corporation 

Orion  Corporation  Orion  Corporation 

Anchor  Gaming     Nuevo  Sol  Turf  Club,  Inc 

David  and  Jean  Bender  Greenhaven  Press  Inc 

(husband  and  wifei 
Gerald  C   Lemeberg  All  Felt  Filtration.  LLC. 

All  Felt  Products,  Inc 

Hamilton  Leasing  Co 

Diamond  Technology  Partners  Incorporated 


20010326     Career  Education  Corpora- 

tion 

20010327       Robert  Alpert 

Computer  Associates  Inter- 


20010332 
20010338 
20010342 


20010347 
20010349 

20010369 

20010411 

20010229 
20010361 

20010367 
20010378 
20010379 


Diamond  Technology  Part- 
ners Incorporated 

XATA  Corporation 

Plum  Creek  Timber  Com- 
pany   Inc 

EduTrek  International    Inc 

Robert  Barclay   inc 
MetaCreations  Corporation 


XATA  Corporation 
Plum  Creek  Marketing 

Lumber  Inc 
EduTrek  International.  Inc 


nc  ,  and  Plum  Creek  Southern 


national   Inc 
Audax  Private  Equity  Fund 

L  P 
Steven  B  Kaiafer     , 


Radioiogix    inc 
AutoNation   Inc 


Outokumpu  Oyi  Corus  Group  pic 

John  Robert  McCaig  and  M  Tnmac  Holdings  Ltd 

Ann  McCaig 

Schlumberger  Limited  Convergent  Group  Corpora- 
tion 

Performance  Food  Group  Phillip  J   Cooper    

Company 


Robert  Barclay,  Inc 
MetaCreations  Corporation 

Radioiogix.  Inc 

Circle  Buick/GMC.  LLC.  Ditschman/Flemington:  Ford- 
Lincoln-Mercury  LLC,  Ditschman/Flemington  Pontiac, 
Inc .  Ditschman/Flemington  Property  Rentals,  Inc , 
Flemington  Dodge-Chrysler-Jeep,  LLC:  Flemington 
Equities,  Inc .  Flemington  Inflnlti.  LLC:  Flemington 
Land  Rover.  Inc.  Flemington  Nissan/BMW,  LLC 
Flemington  Subaru.  LLC:  General  Providers  Reinsur- 
ance Company  Ltd  :  JJSS.  LLC:  Pnncetons  Nassau/ 
Conover  Ford-Lincoln-Mercury.  Inc:  Prmu.  Inc.. 
SaBeK,  Inc:  and  SNDK.  LLC 

Avesta  Sheffield  AB. 

Tnmac  Holdings  Ltd 

Convergent  Group  Corporation 
Redi-Cut  Foods,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/16/2000 


Calpine  Corporation  James  S  Gordon  

SAirGroup  AG  Willis  Lease  Finance  Cor- 


Berkshire  Hathaway  Inc 
Hewlett-Packard  Company 
John  and  Patncia 
MacFariane 


poration 
Homemakers  Plaza, 
Bluestone  Software, 
Phone  com,  Inc 


Inc 
Inc 


Dighton  Power  Associates  Ltd  Partnership. 
Willis  Lease  Finance  Corporation 

Homemakers  Plaza.  Inc. 
Bluestone  Software,  Inc. 
Phone.com.  Inc 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/17/2000 


20010244     

Marc  Ladreit  de  Lachamere 
SmithKline  Beecham  pic 
CacheFlow.  Inc    

Kenneth  R  Thomson 
Block  Dnjg  Company.  Inc 
Entera,  Inc  

Thomson  Bankwatch.  Inc.;  and  Thomson  Finance.  S.A. 

20010248       

Block  Drug  Company,  Inc. 

20010306  

Entera.  Inc. 
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Trans  No. 


20010329 
20010348 

20010351 

20010353 

20010354 

20010355 
20010356 

20010359 
20010360 

20010362 

20010363 

20010368 

20010370 

20010373 

20010381 
20010382 
20010383 

20010386 

20010387 
20010389 

20010399 
20010400 
20010409 


Acquiring 

RGB  Energy  Group,  Inc  .... 
Glot>al  View  Technologies, 

Inc. 
Dresdner  Bank  AG 

The  Washington  Post  Com 

pany. 
AT&T  

USX  Corporation  

The  Boots  Company  PLC  . 

Time  Warner  Inc  

CACI  International  Inc 


Dain  Rauscher  Corporation 

United  Petroleum  Corpora- 
tion. 

DU  Merchant  Banking  Part- 
ners III,  LP. 

Walt  Disriey  Company  (Tfie) 

Insight  Communk:atk)ns 
Company,  Inc. 

Dynegy  Inc  

Dyr)egy  Inc  

Dynegy  Inc  

El  Paso  Energy  Corporation 

Centennial  Fund  VI,  L.P 

Bank  of  America  Corpora- 
tion. 

Feno  Corporatk)n 

Ferro  Corporatton 

Wartxirg,  Pincus  Equity 
Partners,  L.P. 


Acquired 


Entities 


National  Grid  Group.  PLC   . 
SBC  Communications  Inc 

Wasserstein  Perella  Group, 

Inc. 
AT&T  Corp  


The  Washington  Post  Com- 
pany. 

Transtar  HoWings,  LP  

The  Procter  &  Gamble 
Company. 

Tribune  Company 

Network  Equipment  Tech- 
nologies Inc.  d/b/a 
net.com. 

Dougherty  Financial  Group. 
LLC. 

Pennzoil-Quaker  State 
Company 

InFtow,  IrK 


Sumner  M.  Redstone 


The  Washington  Post  Com- 
pany. 

CH  Energy  Group.  Inc  

ConsolkJated  Edison,  Inc  . 

Niagara  Mohawk  Holdings. 
Inc. 

Waller  Creek  Communka- 
tions,  Incorporated. 

Vector  esp,  Inc  

Thomas  F.  Marskx)  


A.  George  Holstein 

Edward  S.  Holstein  

NextStage  Entertainment 
Corporatron. 


AIIEnergy  Mari<eting  Company  LLC 
Clover  Technologies,  Inc 

I  Wasserstein  Perella  Group,  Inc 

Insight  Communications  Company,  LP. 

Cable  One,  Inc. 

Transtar,  Inc. 

The  Procter  &  Gamble  Company. 

Times  Mirror  Magazines,  Inc. 

Networtc  Equipment  Technologies  Inc,  d/b/a  net  com, 

Voyageur  Asset  Management  LLC. 

Pennzoil-Quaker  State  Company. 

InFlow,  Inc. 

Infinity  Radio  License  Inc 

Infinity  WOAZ-FM,  Inc.,  Infinity  Radio  Inc 

Cable  One,  Inc. 

Central  Hudson  Gas  &  Electnc  Corporation. 
Consolidated  Edison  Company  of  New  York.  Inc. 
Niagara  Mohawk  Power  Corporation 

Waller  Creek  Communications,  Incorporated 

Vector  esp,  Inc. 
TFM  Holdings,  LLLP 

Pfanstiehl  Laborafones.  Inc, 
Pfanstiehl  Latxjratories.  Inc 
NextStage  Entertainment  Corporation, 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/20/2000 


20010137 
20010350 
20010365 
20010371 

20010392 
20010394 
20010395 

20010397 
20010398 
20010402 
20010403 
20010404 
20010405 

20010406 
20010410 
20010412 

20010413 
20010414 
20010419 

20010420 

20010421 

20010422 


Tyco  International  Ltd  

BakJor  Electric  Company 

Illinois  Tool  Works  Inc 

Protocol  Communkations. 
Inc. 

College  Enterprises,  Inc  ... 

Davkl  R.  Rydell  

Occkiental  Petroleum  Cor- 
poration. 

Vectren  Corporation  

Cinergy  Corporation  

Quanex  Corporation 

George  A.  Steiner  Tmst  ... 

George  A.  Steiner  Trust  ... 

Teleogk:  AB 

NCO  Group,  Inc  

Marriott  lntematk>nal,  Inc  . 
Fuji  Photo  Film  Co.,  Ltd  ... 

Wells  Fargo  &  Co 

J.  Brent  &  Katherin  Wood 
Bemhard  Fritsch 

Applied  Digital  Solutions, 

Inc. 
Cherokee  Investment 

Pamters  II,  L.P. 
Rail  Van,  Inc 


InnerDyne  Inc  

Thomas  J  McGuire 
David  A.  Williams  ... 
CPU,  Inc 


AT&T  Corp  

BorgWamer  Inc 
BP  Amoco  p.l.c 


NiSource  Inc 

NiSource  Inc 

Temroc  Metals,  Inc  

Michael  C.  Carios 

Jay  M.  Davis  

Continuus  Software  Cor- 
poration. 

Creditrust  Corporation  . 

H  Group  Holding,  Inc  

Applied  Graphics  Tech- 
nok>gies.  Inc. 

eFORCE,  Inc  

Aviation  Sales  Company 

Applied  Digital  Solutions, 
Inc. 

Bemhard  Fritsch 


Royal  Dutch  Petroleum 

Company, 
Rail  Van,  Inc 


InnerDyne  Inc 

Pow'R  Gard  Generator  Corporation 
Aervoe  Pacific  Company,  Inc. 
CPU.  Inc 

AT&T  CampusWide  Access  Solutions.  Inc 

BorgWarner  Turtxj  Systems  Inc 

Amoco    Este    Pipeline    Company:    and    Bravo    pip)eline 

Company.  Amoco  Pipeline  Asset  Company 
Miller  Pipeline  Corporation 
Miller  Pipeline  Corporation 
Temroc  Metals,  Inc. 
Servitex.  Inc. 
Servitex,  Inc, 
Continuus  Software  Corporation 

Creditrust  Corporation 
Rosemont  Purchasing.  Inc 
Applied  Graphics  Technologies,  IrK. 

eFORCE,  Inc 

Aviation  Sales  Company 

Applied  Digital  Solutions.  Inc. 

MCY.com,  Inc. 

Royal  Dutch  Petroleum  Company. 

Rail  Van  LLC. 


82372 
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Trans  No 


Acquinng 


Acquired 


Entities 


20010424 
20010425 
20010427 
20010428 
20010429 
20010434 
20010435 
20010438 

20010442 
20010446 

20010447 

20010449 
20010450 

20010452 

20010453 
20010456 

20010458 


Flextronics  International  Ltd 
Sankyo  Company  Limited 
Arrow  Electronics,  Inc 

The  TnZetto  Group.  Inc  

The  TnZetto  Group.  Inc  

Avnet.  Irx;         

Vantico  Holding  S  A  

Intemational  Rectifier  Cor- 
poration 
Microchip  Technologies,  Inc 
Science  Applications  Inter- 
national Corporation 
Predictive  Systems  Inc 

Henry  L   Hillman 

Associated  Healthcare  Sys- 
tems. Inc 

Evening  Post  Publishing 
Company 

Berkshire  Hathaway  Inc 

OAO  Oil  Company  LUKoil 


LP 


Silver  Lake  Partr>ers 

Ptizer  Inc    

eChips,  Inc    

Thomas  H  Heimsoth  .... 
Terry  L  Kirch 
eChips,  Inc 

3D  Systems  Corporation 
Smiths  Industries  pic     , . 


TelCom  Semiconductor.  Inc 
Predictive  Systems.  Inc 

Science  Afjplications  Inter- 
national Corporation 

Henry  L  Hillman 

HCA— The  Healthcare 
Company 

AH   Belo  Corporation  


Levitz  Furniture  Incor- 
porated 

20010459 Seaman  Furniture  Com- 
pany, Inc 

20010460 M  D   Sass  Corporate  Resur- 
gence Partners  LP 

20010461  MD   Sass  Re/Enterpnse 

Partners.  LP 

20010462 Trust    O'  for  a  portion  of 

the  Assets  of  the  Kodak 

20010463 j  M  D  Sass  Corporate  Resur- 

,      gence  International,  Ltd 

20010464 M  D  Sass  Corporate  Resur 

gence  Partners  II   LP 

20010465 AutoNation.  Inc 

20010466 Nextel  Communications  Inc 

20010467 '  The  AES  Corporation 


20010471 

20010472 
20010474 
20010476 
20010478 

20010487 
20010491 


20010493 
20010495 
20010502 

20010530 


Castle  Harlan  Partners  III. 
LP 

EnelSpA  

Gannett  Co  ,  Inc    

Tyco  International  Ltd 

Protocol  Communications. 
Inc 

AES  Corporation  

Intracom  S  A  Hellenic  Tele- 
communications &  Elec- 
tronics IrKJ 

Siemens  Aktiengesellschatt 

SBC  Communications  Inc 

MKS  Instruments.  Inc 

TH  Lee   Putnam  Internet 
Partners,  LP 


Shaw  Industnes.  Inc 

Getty  Petroleum  Marketing 
Inc 

Seaman  Furniture  Com- 
pany Inc 

Levilz  Fumiture  Incor- 
porated 

Levitz  Home  Furnishings, 
Inc 

Levitz  Home  Furnishings. 
Inc 

Levitz  Home  Fumishings. 
Inc 

Levitz  Home  Furnishings, 
Inc 

Levitz  Home  Furnishings. 
Inc 

Patricia  McKinney       

MoBex  Communications 
Inc 

Gener  S  A  

Jon  C   Butt  


CHI  Energy   Inc  

space  com   Inc    

Frank  Hsing     

Donald  R  Dickinson 


IPALCO  Enterpnses,  Inc 
Charles  and  Mable  E. 

Conklin 

Quintus  Corporation    

SBC  Communications  Iric 
Applied  Science  and  Tech- 
nology Inc 
Parage  Inc  


SubmitOrder  com,  Inc 

Sankyo/Parke  Davis 

eChips,  Inc 

Resource  Information  Management  Systems,  Inc. 

Resource  Information  Management  Systems,  Inc. 

eChips,  Inc 

3D  Systems  Corporation. 

Lambda  Advanced  Analog  Inc 

TelCom  Semiconductor,  Inc, 
Predictive  Systems,  Inc 

Global  Integnty  Corporation 

Fluid  Power  Holdings,  LLC 
CHCK.  Inc 

Bryan-College  Station  Eagle,  Inc. 

Shaw  Industnes,  Inc 

Getty  Petroleum  Marketing  Inc 

Seaman  Fumiture  Company.  IrK. 

Levitz  Fumiture  Incorporated. 

Levitz  Home  Furnishings.  Inc. 

Levitz  Home  Furnishings,  Inc. 

Levitz  Home  Furnishings,  Inc. 

Levitz  Home  Fumishings,  Inc. 

Levitz  Home  Furnishings.  Inc. 

Nissan  of  Brandon.  Inc. 
MoBex  License  Company 

Gener  S  A 

Associated  Packaging  Enterpnses,  Inc. 

CHI  Energy,  Inc 

space, com,  Inc 

FAI  Technology  (Holding)  Inc. 

Dickinson  Advertising,  Inc 


lAPLCO  Enterpnses,  Inc. 
Conklin  Corporation. 


Quintus  Corporation 

Spnngwich  Cellular  Limited  Partnership 

Applied  Science  and  Technology,  Inc 

Parage,  Inc 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 11/22/2000 


20010302 
20010501 
20010525 


Smiths  Irxlustnes  pic 
PRIMEDIA  Inc 
Sonera  Corporation 


I  Tl  Group  pte  j  Tl  Group  pte. 

I  About  com.  Inc  |  About.com,  Inc. 

Metro  One  Telecommuni-         Metro  One  Telecommunications, 
cations,  Inc 


Inc. 
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FOR  FURTHER  mFORMATION  CONTACT: 
Sandra  M.  Peay,  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premeger 
Notificiation  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580.  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

[FR  Doc.  00-33030  Filed  12-27-00  8:45  am] 

BILLING  CODE  67S0-01-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  001-0181;  Docket  No.  C-3901] 

ComputM'  Sciences  Corporation  and 
Mynd  Corporation;  Analyals  To  Aid 
Public  Commant 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  imfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  January  19,  2001. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  H-159,  600  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  J.  Silver,  FTC/H-374,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  (202)  326-3102. 
SUPPLEMENTARY  INFORMATION:  Puirsuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46.  and  section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34).  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Conunent  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  to  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
December  20,  2000).  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/2000/ 


12/index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room.  Room  H-130,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  H-159  600 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20580.  Two  paper 
copies  of  each  comment  should  be  filed, 
and  should  be  accompanied,  if  possible, 
by  a  3V2  inch  diskette  containing  an 
electronic  copy  of  the  comment.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copjring  at  its 
principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(h)(6)(ii)). 

Analysis  of  the  Complaint  and 
Proposed  Consent  Order  To  Aid  Public 
Comment 

L  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Orders  ("Consent 
Agreement")  from  Computer  Sciences 
Corporation  ("CSC")  and  Mynd 
Corporation  ("Mynd")  (collectively 
"respondents").  The  Consent  Agreement 
is  intended  to  resolve  anticompetitive 
effects  stemming  from  CSC's  proposed 
acquisition  of  the  outstanding  shares  of 
Mynd.  The  Consent  Agreement  includes 
a  proposed  Decision  and  Order  (the 
"Order")  that  would  require  CSC  to 
divest  Mynd's  claims  assessment 
systems  business  to  Insurance  Services 
Office,  Incorporated  ("ISO").  Mynd 
develops  and  sells  a  claims  assessment 
system  known  as  Claims  Outcome 
Advisor  ("COA").  The  Consent 
Agreement  also  includes  an  Order  to 
Maintain  Assets  that  requires 
respondents  to  preserve  the  assets  they 
are  required  to  divest  as  a  viable, 
competitive,  and  ongoing  operation 
until  the  divestiture  is  achieved. 

The  Order,  if  finally  issued  by  the 
Commission,  would  settle  charges  that 
CSC's  proposed  acquisition  of  Mynd 
may  have  substantially  lessened 
competition  in  the  United  States  market 
for  claims  assessment  systems.  The 
Commission  has  reason  to  believe  that 
CSC's  proposed  acquisition  of  Mynd 
would  have  violated  section  7  of  the 
Clayton  Act  and  section  5  of  the  Federal 
Trade  Commission  Act.  The  proposed 
complaint,  described  below,  relates  the 
basis  for  this  belief 


n.  Description  of  the  Parties  and  the 
Proposed  Merger 

CSC.  headquartered  in  El  Segundo. 
California,  is  a  large  computer-services 
provider,  which  also  sells  vertical 
software  applications  in  the  financial 
services  industries.  CSC's  Financial 
Services  Group  ("FSG"),  headquartered 
in  Austin.  Texas,  provides  consulting 
and  support  services  along  with 
application  software  to  insurance 
companies,  banking,  consimier  finance 
companies,  and  investment  companies. 

Mynd.  headquartered  in  Columbia, 
South  Carolina,  provides  consulting  and 
services  and  packaged  software 
solutions  to  the  insurance  and  other 
financial  services  industries. 

Pursuant  to  an  agreement.  CSC  will 
make  a  $16  per  share  cash  tender  offer 
for  outstanding  Mynd  shares.  Mynd  will 
then  become  a  whoUv-owned  subsidiary 
of  CSC. 

m.  The  Proposed  Complaint 

According  to  the  Commission's 
proposed  complaint,  the  relevant  line  of 
commerce  in  which  to  analyze  the 
effects  of  CSC's  proposed  acquisition  of 
Mynd  is  the  provision  of  claims 
assessment  systems,  and  the  relevant 
geographic  market  is  the  United  States. 
Claims  assessment  systems  are 
computer  software  and  other 
intellectual  property  used  by  insurance 
companies  and  others  to  evaluate 
appropriate  payments  for  claims  for 
bodily  injim-  or  to  evaluate  retum-to- 
work  plans  in  workers  compensation 
claims.  Claims  assessment  systems  are 
designed  to  aid  claims  adjusters  by 
providing  a  consistent  methodology  for 
analyzing  information  that  an  adjuster 
would  take  into  account  in  assessing  the 
appropriate  settlement  values  for 
claims.  Mynd  sells  the  claims 
assessment  system  known  as  COA.  and 
CSC  sells  the  claims  assessment  svstem 
known  as  Colossus.  The  proposed 
complaint  alleges  that  the  market  for 
claims  assessment  systems  in  the  United 
States  is  highly  concentrated  and  that 
CSC  and  Mynd  are  the  only  significant 
competitors  in  the  provision  of  claims 
assessment  systems.  The  proposed 
complaint  alleges  that  the  proposed 
acquisition  of  Mynd  by  CSC  would 
create  a  monopoly  or  near  monopoly  in 
the  market  for  claims  assessment 
systems. 

The  proposed  complaint  also  alleges 
that  entry  into  the  relevant  market 
would  not  be  timely,  likely,  or  sufficient 
to  deter  or  offset  adverse  effects  of  the 
acquisition  on  competition.  Entrv'  is 
difficult  in  this  market  because  the  time 
expense  necessar\'  to  develop  software 
systems  such  as  these  are  great.  Claims 
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assessment  systems  involve  the  use  of 
expert-system  technology,  which  is  a  set 
of  computerized  methods  for  exploiting 
information  drawn  from  relevant 
knowledge  domains  through  rules  or 
algorithms  so  as  to  assist  in  the  solution 
of  realworld  problems,  such  as  claims 
assessment.  Entr\'  is  difficult  in  this 
market  because  of  the  time  and  expense 
necessary'  for  finding  and  choosing  the 
appropriate  domain  information, 
choosing  or  developing  the  appropriate 
rules  or  algorithms,  and  integrating  the 
expert-system  technology  into  a 
computing  platform  that  is  sufficiently 
robust,  scalable,  and  stable  while 
mcorporating  a  domain-appropriate  user 
mterface. 

The  proposed  complaint  alleges  that 
CSC's  proposed  acquisition  of  Mynd 
would  eliminate  actual,  direct,  and 
substantial  competition  between  CSC] 
and  Mynd  Elimination  of  this 
competition  would  likely  result  in 
increased  prices  for  claims  assessment 
systems  and  reduced  innovation  as  a 
result  of  delayed  or  reduced  prenluct 
development. 

IV.  Terms  of  the  Agreement  Containing 
Consent  Order 

The  proposed  Order  is  designed  to 
remedy  the  anticompetitive  effects  of 
the  acquisition  in  the  United  .States 
market  for  claims  assessment  systems, 
as  alleged  in  the  complaint,  by  requiring 
the  divestiture  to  ISO  of  Mynd's  claims 
assessment  business.  The  Order  would 
also  require  respondents  to  dismiss  with 
prejudice  all  of  CSC's  intellectual- 
property  litigation  claims  against 
Neuronworks,  the  original  developers  of 
C.OA.  so  as  to  enable  Neuronworks  to 
perform  COA-related  consulting  or  other 
work  in  conjunction  with  ISO  or 
another  acquirer.  Further,  the  Order 
would  require  respondents  to  release, 
hold  harmless,  and  indemnif>'  ISO  or 
other  acquirer  from  liability  for  any 
past,  current,  or  future  claims  arising 
out  of  Mynd's  and  Neuronworks's  acts 
prior  to  the  divestiture  date  related  to 
COA.  The  purpose  of  these  provisions  is 
to  allow  the  acquirer  to  compete  in  the 
market  by  selling  COA  free  from  claims 
by  CSC  of  intellectual  property 
infringement.  The  proposed  Order 
would  also  require  respondents  to 
divest  other  assets  related  to  Mynd's 
claims  assessment  systems  business, 
including  customer  lists,  contracts, 
intellectual  property,  and  other 
intangible  assets  so  as  to  put  ISO  or 
another  acquirer  into  a  position  to 
compete  as  soon  as  possible  following 
the  divestiture. 

ISO.  based  in  New  York  City,  is  a 
leading  vendor  of  statistical,  actueirial, 
and  underwriting  information  for  and 


about  the  property  and  casualty 
insurance  industry.  ISO  uses  these 
statistics  to  develop  advisory 
prospective  loss  costs — projections  of 
average  future  claim  payments  and  loss 
adjustment  expenses,  for  various  lines 
of  insurance  and  classifications  of 
policv  holders.  Insurance  companies 
use  these  loss  costs  to  develop  their  own 
independent  rates  for  their  insurance 
policies  ISO  also  provides  aggregate 
insurance  statistics  to  state  regulators. 

If  the  Commission,  at  the  time  that  it 
accepts  the  proposed  Order  for  public 
comment,  notifies  respondents  that  it 
does  not  approve  of  the  proposed 
divestiture  to  ISO.  or  the  manner  of  the 
divestiture,  the  proposed  Order 
provides  that  respondents  would  have 
three  months  to  divest  Mynd's  claims 
assessment  business  to  a  different 
Commission-approved  acquirer.  If 
respondents  did  not  complete  the 
divestiture  in  that  period,  a  trustee 
would  be  appointed  who.  upon 
Commission  approval,  would  have  the 
authoritv  to  divest  Mynd's  claims 
assessment  business  to  a  Commission- 
approved  acquirer. 

The  proposed  Order  to  Maintain 
Assets  that  is  also  included  in  the 
Consent  .Agreement  requires  that 
respondents  preserve  the  Mynd  assets 
thev  are  required  to  divest  as  a  viable 
and  t ompetitive  operation  and  conduct 
the  Mynd  claims  assessment  business  in 
the  ordinary  course  of  business  until 
those  Mvnd  assets  are  transferred  to  the 
Commission-approved  acquirer. 

The  Consent  Agreement  requires 
respondents  to  provide  the  Commission 
with  an  initial  report  setting  forth  in 
detail  the  manner  in  which  respondents 
will  c:omplv  with  the  provisions  relating 
to  the  divestiture  of  assets.  The 
proposed  Order  further  requires 
respondents  to  provide  the  Commission 
with  a  report  of  compliance  with  the 
Order  within  thirty  (.30)  days  following 
the  date  the  Order  becomes  final  and 
everv  thirtv  (30)  days  thereafter  until 
thev  have  complied  with  tha  terms  of 
the  Order 

V.  Opportiinity  for  Public  Comment 

The  proposed  Order  has  been  placed 
on  the  public  record  for  thirty  days  for 
receipt  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  thirty  days,  the 
Commission  will  again  review  the 
proposed  Order  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  proposed 
Order  or  make  it  final.  By  accepting  the 
proposed  Order  subject  to  final 
approval,  the  Commission  anticipates 
that  the  competitive  problems  alleged  in 


the  proposed  complaint  will  be 
resolved.  The  purpose  of  this  analysis  is 
to  invite  public  comment  on  the 
proposed  Order,  including  the  proposed 
divestiture,  to  aid  the  Commission  in  its 
determination  of  whether  to  make  the 
proposed  Order  final.  This  analysis  is 
not  intended  to  constitute  an  official 
interpretation  of  the  proposed  Order, 
nor  is  it  intended  to  modify  the  terms 
of  the  proposed  Order  in  any  way. 

Bv  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 

[FR  Uo(    00- .33027  Filed  12-27-00;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[File  No.  001  0088;  Dockst  No.  C-3990] 

Glaxo  Wellcome  pic  and  SmithKline 
Beecham  pic;  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations 

DATES:  Comments  must  be  received  on 
or  before  January  17,  2001. 
ADDRESSES:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  H-159,  600  Pennsylvania 
Avenue,  N\V,,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Molly  S.  Boast  or  Jacqueline  K.  Mendel, 
FTC/H-374,  600  Pennsylvania  Avenue. 
NVV.,  Washington,  DC  20580,  (202)  326- 
2039  or  326-2603. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46.  and  section  2.34  of  the 
Conunission's  Rules  of  Practice  (16  CFR 
2.34).  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
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electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
December  18,  2000),  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/2000/ 
12/index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  conunent  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  H-159,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Two  paper 
copies  of  each  comment  should  be  filed, 
and  should  be  accompanied,  if  possible, 
by  a  3V2  inch  diskette  containing  an 
electronic  copy  of  the  comment.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(h)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  Consent  Order  from  Glaxo 
Wellcome  pic  ("Glaxo")  and  SmithKline 
Beecham  pic.  ("SB")  which  is  designed 
to  remedy  the  anticompetitive  effects  of 
the  merger  of  Glaxo  and  SB.  Under  the 
terms  of  the  agreement,  the  companies 
would  be  required  to:  (1)  Divest  all  of 
SB's  worldwide  rights  and  intellectual 
property  relating  to  its  antiemetic  drug, 
Kytril.  to  F.  Hoffman  LaRoche;  (2)  divest 
SB's  intellectual  property  rights  to 
manufacture  and  market  ceftazidime  to 
Abbott  Laboratories;  (3)  divest  SB's 
worldwide  rights  and  intellectual 
property  relating  to  its  antiviral  drugs, 
Famvir  and  Denavir,  including  the 
rights  to  the  base  active  ingredients, 
penciclovir  and  famciclovir,  to  Novartis 
Pharm  AG  and  Novartis 
Pharmaceuticals  Corporation;  (4)  return 
to  Cantab  Pharmaceuticals  pic  all  rights 
to  use  Cantab's  DISC  technology  for  the 
development  of  a  prophylactic  herpes 
vaccine;  (5)  divest  Glaxo's  U.S.  and 
Canadian  Zantac  trademark  rights  to 
Pfizer  (formerly  Warner-Lambert)  and 
thereby  remove  restrictions  on  the 
ability  of  Pfizer's  Zantac  75  to  compete 
in  the'  over-the-counter  ("OTC")  H-2 
blocker  acid  relief  market;  (6)  assign  all 
of  SB's  relevant  intellectual  property 
rights  and  relinquish  all  options  to  the 
drug  renzapride,  a  drug  to  treat  irritable 
bowel  syndrome,  to  Alizyme  pic;  (7) 
assign  all  of  Glaxo's  relevant  intellectual 
property  rights  and  relinquish  all  of 
Glaxo's  reversionary  rights  to 


G1147211C,  a  topoisomerase  I  inhibitor 
to  treat  certain  types  of  cancer,  to  Gilead 
Sciences,  Inc.;  and  (8)  assign  all  of  SB's 
relevant  intellectual  property'  rights  and 
relinquish  all  options  to  regain  control 
over  frovatriptan,  a  drug  to  treat  migrane 
headaches,  to  Vemalis  Ltd. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Consent 
Order. 

Pursuant  to  a  scheme  of  arrangement 
announced  on  January  17,  2000.  Glaxo 
and  SB  propose  to  combine  their  two 
companies  in  a  transaction  valued  at 
approximately  $182  billion.  Thereafter, 
the  merged  entity  will  be  renamed 
Glaxo  SmithKline  pic.  The  proposed 
Complaint  alleges  that  the  proposed 
merger,  if  consummated,  would 
constitute  a  violation  of  Section  7  of  the 
Clayton  Act,  as  amended,  15  U.S.C.  18, 
and  section  5  of  the  FTC  Act.  as 
amended.  15  U.S.C.  45.  in  the  markets 
for  the  research,  development, 
manufacture  and  sale  of:  (1)  5HT-3 
antiemetic  drugs;  (2)  ceftazidime;  (3) 
second  generation  oral  and  intravenous 
antiviral  drugs  for  the  treatment  of 
herpes  virus  infections;  (4)  prescription 
topical  antiviral  cremes  for  herpes 
labialis  or  oral  herpes,  commonly 
referred  to  as  cold  sores;  (5) 
prophylactic  herpes  vaccines:  (6)  OTC 
H-2  blockers;  (7)  topoisomerase  I 
inhibitors  marketed  or  in  development 
for  the  treatment  of  ovarian,  non-small 
cell  lung,  colorectal  and  other  solid 
tumor  cancers;  (8)  drugs  for  the 
treatment  of  irritable  bowel  syndrome 
("IBS");  and  (9)  triptan  drugs  for  the 
treatment  of  migraine  headaches.  The 
proposed  Consent  Order  would  remedy 
the  alleged  violations  by  replacing  the 
lost  competition  that  would  result  from 
the  merger  in  each  of  these  markets. 

5HT-3  Antiemetic  Drugs 

Antiemetic  drugs  are  administered  to 
cancer  patients  undergoing 
chemotherapy  and  radiation  therapy  to 
prevent  or  lessen  the  nausea  and 
vomiting  associated  with  those  medical 
procedures.  5HT-3  antiemetic  products 
have  revolutionized  the  treatment  of 
patients  with  cancer  because  they  are 
more  effective  than  any  of  the  older 
antiemetic  products.  Today,  oncologists 
can  pursue  more  aggressive 
chemotherapy  and  radiation  regimens 
because  patients  are  much  less  likely  to 


experience  debilitating  nausea  and 
vomiting,  side  effects  that  can  curtail 
ago^essive  cancer  treatment. 

The  United  States  market  for  5HT-3 
antiemetic  drugs  is  highly  concentrated. 
In  the  S778  million  dollar  5HT-3 
antiemetic  market,  Glaxo  markets 
Zofran  and  SB  markets  Kytril,  which 
together  represent  approximately  90% 
of  the  market.  Only  one  other  firm. 
Aventis,  markets  a  5HT-3  antiemetic 
product,  called  Anzemet. 

Entr\'  into  the  manufacture  and  sale  of 
prescription  pharmaceutical  drugs  is 
difficult,  expensive,  and  time- 
consuming.  De  novo  entr\-  for 
pharmaceutical  products  has  been 
estimated  to  take  between  12  and  24 
years  and  cost  upwards  of  S359  million. 
No  other  pharmaceutical  company  is 
expected  to  enter  the  United  States 
market  with  a  5HT-3  antiemetic 
product  in  the  foreseeable  future. 

The  merger  of  SB  and  Glaxo  would 
reduce  the  number  of  5HT-3  antiemetic 
competitors  from  three  to  two:  create  a 
dominant  firm  with  a  greater  than  90% 
share  of  the  overall  market:  and  leave 
Anzemet  as  the  only  remaining 
competitor  against  the  combined  Glaxo 
SmithKline.  Currently,  health  care 
provider  customers  benefit  enormously 
by  competing  Zofran  and  Kytril  against 
one  another  to  achieve  favorable 
pricing. 

The  Consent  Agreement  effectively 
remedies  the  anticompetitive  effects  in 
the  market  for  5HT-3  antiemetic  drugs 
by  requiring  that:  (1)  SB  divest  all  of  its 
worldwide  rights  and  intellectual 
property  relating  to  Kytril  (granisetron) 
to  F.  Hoffman-La  Roche  Ltd.  (  "Roche"): 
(2)  SB  submit  all  confidential 
information  and  know-how  regarding 
Kxlril  to  Roche:  (3)  the  former  SB  sales 
force  and  management  W'ho  participated 
in  the  marketing  of  Kytril  maintain  the 
confidentiality  of  this  information:  and 
(4)  the  former  SB  sales  and  marketing 
personnel  be  prohibited  from  selling 
products  that  compete  with  Kytril.  i.e., 
Zofran.  for  a  period  of  six  to  twelve 
months  (depending  on  the  status  of  the 
employee). 

The  Consent  Agreement  also  requires 
SB  to  contract  manufacture  Kytril  for 
Roche  until  Roche  obtains  approval 
from  the  U.S.  Food  and  Drug 
Administration  ("FDA")  to  manufacture 
KN-tril  for  itself. 

Second  Generation  Oral  and 
Intravenous  Antiviral  Drugs  for  the 
Treatment  of  Herpes 

SB  manufactures  and  markets  Famvir, 
and  Glaxo  manufactures  and  markets 
Valtrex.  the  only  two  second  generation 
oral  and  intravenous  antiviral 
prescription  drugs  for  the  treatment  of 
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herpes  infections.  Due  to  their  greater 
bioavailability,  superior  efficacy,  and 
requirements  for  less  frequent  dosing, 
Famvir  and  Valtrex  have  a  significant 
advantage  in  treating  herpes  simplex 
virus  Tv^je  1  ("HSV-1"),  herpes  simplex 
virus  Type  2  ('HSV-Z")  and  the  herpes 
varicella  zoster  virus  ("herpes  zoster") 
over  the  first-generation  drug  acyclovir 

New  entr\'  into  the  manufacture  and 
sale  of  second  generation  antiviral  drugs 
for  the  treatment  of  HSV-1,  HSV-2  and 
herpes  zoster  infection  is  difficult,  time- 
consuming,  and  expensive.  SB  and 
Glaxo  are  the  only  firms  that  have 
introduced  second  generation  products 
to  the  market,  and  no  other  companies 
are  developing  drugs  for  these 
indications.  Thus,  given  the  amount  of 
time  it  would  take  for  a  new  product  to 
obtain  regulatory  approval.  entr>'  cannot 
occur  in  a  timely  fashion  to  counter  the 
anticipated  anticompetitive  effects  of 
the  proposed  merger 

The  proposed  merger  of  SB  and  Glaxo 
would  eliminate  the  only  competition 
that  exists  in  the  $500  million  market 
for  second  generation  prescription  oral 
and  intravenous  antiviral  drugs  for  the 
treatment  of  HSV-1.  HSV-2,  and  herpes 
zoster.  As  a  result  of  the  proposed 
merger,  American  consumers  are  likely 
to  pay  higher  prices  for  Valtrex  and 
Famvir,  and  because  SB  and  Glaxo  offer 
the  onlv  second  generation  drugs 
available  to  treat  HSV-1,  HSV-2,  and 
herpes  zoster  infections,  the  merger  will 
result  in  a  monopoly  for  an  extended 
period,  as  there  are  no  other  drugs  in 
research  or  development  for  these 
indications. 

The  proposed  divestiture  to  Novartis 
remedies  the  anticompetitive  effects  of 
the  merger  in  both  the  oral  and 
intravenous  antiviral  herpes  infection 
treatment  market  as  well  as  those  in  the 
topical  oral  herpes  prescription  creme 
market,  which  is  discussed  below.  In 
the  oral  and  intravenous  herpes 
antiviral  market,  the  divestiture  resolves 
the  anticompetitive  efl"ects  of  the 
proposed  merger  by  requiring  that:  (1) 
SB  divest  all  of  its  worldwide  rights  and 
intellectual  property  relating  to  Famvir. 
including  rights  to  the  base  active 
ingredient  famciclovir,  to  Novartis:  (2) 
SB  submit  all  confidential  information 
and  know-how  regarding  Famvir  to 
Novartis;  (3)  the  former  SB  sales  force 
and  management  who  participated  in 
the  marketing  of  Famvir  maintain  the 
confidentiality  of  this  information;  and 
(4)  the  former  SB  sales  and  marketing 
personnel  be  prohibited  from  selling 
products  that  compete  with  Famvir.  if  . 
Valtrex.  for  a  period  of  six  to  twelve 
months  (depending  on  the  status  of  the 
employee). 


The  Consent  Agreement  also  requires 
SB  to  contract  manufactiire  Famvir  for 
Novartis  until  Novartis  obtains  FDA 
approval  to  manufacture  Famvir  for 
it.self 

Prescription  Topical  Antiviral  Cremes 
for  Oral  Herpes 

SB's  Denavir  is  currently  the  only 
prescription  topical  antiviral  medication 
approved  by  the  FDA  for  the  treatment 
of  oral  herpes  infections,  commonly 
called  cold  sores.  Meanwhile.  Glaxo's 
Zovirex  creme  is  the  dominant 
prescription  cold  sore  product  in  much 
of  Europe.  Glaxo  was  in  the  final  stages 
of  seeking  FDA  approval  to  market  its 
creme  formulation  of  Zovirex  for  the 
treatment  of  oral  cold  sores  in  the 
United  States.  But,  in  April  of  2000, 
after  the  announcement  of  its  proposed 
merger  with  SB.  Glaxo  withdrew  the 
Zovirex  creme  application  then  pending 
at  the  FDA,  but  without  prejudice  to 
refiling.  At  the  time.  Glaxo  was  a  little 
more  than  six  months  from  bringing  its 
Zovirex  cream  to  the  U.S.  market  to 
compete  against  Denavir. 

De  novo  entrv'  into  prescription 
topical  antiviral  cremes  for  the 
treatment  of  oral  herpes  is  difficult, 
time-consuming,  and  expensive.  No 
other  companies  are  currently 
developing  prescription  topical 
medications  for  the  treatment  of  cold 
sores. 

The  proposed  merger  eliminates  the 
only  potential  entrant  into  the  market 
for  prescription  topical  antiviral 
medications  for  the  treatment  of  cold 
sores — the  Zovirex  creme  which  Glaxo 
was  close  to  bringing  to  market.  If  SB 
and  Glaxo  merge,  it  is  highly  unlikely 
that  the  merged  firm  would  bring  the 
Zovirex  cream  to  market  to  compete 
against  Denavir. 

As  noted  above,  the  proposed 
divestiture  to  Novartis  remedies  the 
anticompetitive  effects  of  the  merger  in 
both  the  oral  and  intravenous  antiviral 
herpes  infection  treatment  market  as 
well  as  those  in  the  prescription  topical 
oral  herpes  antiviral  market.  In  the 
prescription  topical  oral  herpes  antiviral 
market,  the  divestiture  resolves  the 
anticompetitive  effects  of  the  proposed 
merger  by  requiring  that:  (1)  SB  divest 
all  of  its  worldwide  rights  and 
intellectual  property  relating  to  Denavir. 
including  rights  to  the  base  active 
ingredient  penciclovir,  to  Novartis;  (2) 
SB  submit  all  confidential  information 
and  know-how  regarding  Denavir  to 
Novartis;  (3)  the  former  SB  sales  force 
and  management  who  participated  in 
the  marketing  of  Denavir  maintain  the 
confidentiality  of  this  information;  and 
(4)  the  former  SB  sales  and  marketing  of 
Denavir  maintain  the  confidentialitv  of 


this  information;  and  (4)  the  former  SB 
sales  and  marketing  personnel  be 
prohibited  from  selling  products  that 
compete  with  Denavir,  i.e.,  topical 
Zovirex  cream,  for  a  period  of  six  to 
twelve  months  (depending  on  the  status 
of  the  employee). 

The  Consent  Agreement  also  requires 
SB  to  contract  manufacture  Denavir  for 
Novartis  until  Novartis  obtains  FDA 
approval  to  manufacture  Denavir  for 
itself. 

Ceftazidime 

Ceftazidime  is  an  injectable  antibiotic 
administered  to  hospitalized  patients 
who  are  critically  ill  and  at  risk  of 
contracting,  and  possible  dying  from, 
pseudomonas  infection,  a  serious 
hospital-borne  infection.  Ceftazidime  is 
considered  the  "gold  standard"  for 
treating  patients  who  are  either  at  risk 
of  contracting  pseudomonas  6r  who 
have  such  infections.  Ceftazidime  is  a 
third-generation  of  a  class  of  antibiotics 
called  cephalosporins  and  is  considered 
a  "broad  spectrum"  antibiotic  effective 
at  treating  a  broad  range  of  hospital- 
borne  infection.  Nearly  all  hospitals  in 
the  U.S.  have  ceftazidime  on  their 
formularies  for  use  in  combating 
pseudomonas  infections. 

Last  year,  sales  of  all  ceftazidime 
products  were  approximately  $82 
million  dollars  in  the  U.S.  Currently, 
only  two  firms,  SB  and  Glaxo, 
manufacture  ceftazidime.  Three  firms 
market  ceftazidime  products:  Glaxo 
manufactures  and  markets  Fortaz  and 
Ceptaz;  Lilly  markets  Tazidime,  which 
is  manufactured  by  SB;  and  Abbott  Labs 
markets  SB's  Tazicef  brand  in  the  U.S. 
In  1999,  sales  of  Glaxo's  Fortaz  and 
Ceptaz  and  of  SB's  Tazicef  amounted  to 
85%  of  the  market. 

There  are  significant  barriers  to  entry 
into  the  manufacture  and  sale  of 
ceftazidime.  The  production  of 
ceftazidime  requires  an  aseptic  facility 
for  both  the  manufacture  and  sterile 
filling  processes,  greatly  increasing  the 
costs  and  complexities  of  manufacturing 
the  product.  Building  and  obtaining 
FDA  approval  for  this  type  of  facility 
takes  much  longer  than  two  years,  and 
patents  covering  the  manufacture  of 
ceftazidime  that  do  not  expire  for  a 
number  of  years  prevent  generic 
production  of  ceftazidime  at  this  time. 

The  proposed  merger  of  Glaxo  and  SB 
would  create  a  monopoly  in  the 
manufacture  of  ceftazidime  and  would 
reduce  the  number  of  firms  marketing 
ceftazidime  from  three  to  two.  Glaxo 
SmithKline  would  not  likely  continue 
its  relationship  with  Abbott  as  a 
marketer,  removing  a  competing 
marketer  of  branded  ceftazidime.  Lilly, 
the  only  other  competitor  to  Glaxo 
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SmithKline,  would  be  dependent  on 
Glaxo  SmithKline  for  its  supply.  The 
presence  of  three  ceftazidime 
competitors  in  the  market  allows 
customers  to  negotiate  more  favorable 
pricing  than  would  be  possible  with 
only  two  firms.  Consequently,  after  the 
merger,  customers'  ability  to  negotiate 
lower  prices  for  ceftazidime  would 
diminish,  likely  resulting  in  higher 
prices. 

The  Consent  Agreement  effectively 
remedies  the  anticompetitive  effects  in 
the  market  for  ceftazidime  by  requiring: 
(1)  SB  to  provide  all  necessary 
intellectual  property  rights  to 
manufacture  and  market  ceftazidime  to 
Abbott  Laboratories,  and  (2)  the  creation 
of  a  new  stream  of  supply  for 
ceftazidime  to  Abbott  that  is 
independent  of  SB.  Thereby,  the 
Consent  Agreement  replaces  SB's 
manufacturing  and  marketing  rights  and 
capabilities  in  the  United  States 
ceftazidime  market. 

Prophylactic  Herpes  Vaccines 

The  evidence  shows  that  the 
development  of  prophylactic  vaccines  to 
prevent  infection  by  HSV-1  and  HSV- 
2  is  a  relevant  product  market. 
Currently,  no  vaccines  exist  for  the 
prevention  of  HSV-1  and  HSV-2 
infection,  but  SB  and  Glaxo  are  two  of 
very  firms  developing  prophyactic 
vaccines  to  prevent  herpes  iiifections. 

SB  is  one  of  the  worm's  three  leading 
vaccine  suppliers,  and  ciurently,  SB  has 
the  most  advanced  development  effort 
toward  a  prophylactic  herpes  vaccine. 
Glaxo  is  relatively  new  in  the  vaccine 
area,  but  has  a  significant  effort 
underway  to  develop  vaccines  against 
genital  herpies.  Glaxo  has  been 
developing  a  vaccine  for  genital  HSV 
infection  using  the  Disabled  Infectious 
Single  Cycle  ("DISC")  technology 
developed  by  Cantab  Pharmaceuticals. 
With  Cantab,  Glaxo  is  currently 
pursuing  a  therapeutic  indication,  and 
had  planned  to  begin  work  vtrith  Cantab 
designing  Phase  III  chnical  trials  on  a 
prophylactic  indication  this  year, 
exercising  its  option  to  do  so  pursuant 
to  its  contract  with  Cantab. 

New  entry  into  the  research, 
development,  manufacture  and  sale  of 
vaccines  to  prevent  HSV-1  and  HSV-2 
infection  is  extremely  difficult,  time- 
consuming,  and  expensive. 
Development  of  vaccines  for  other 
diseases  have  generally  taken  more  than 
a  decade  and  the  time  frames  for 
vaccine  development  tend  to  be  longer 
than  those  for  prescription  drugs.  Other 
firms  that  have  undertaken  efforts  to 
develop  a  prophylactic  herpes  vaccine 
either  have  failed  in  their  efforts  or  are 
far  behind  and  Glaxo/Cantab. 


The  merger  is  likely  to  chill 
innovations  in  a  very  complex  area  as  a 
combined  Glaxo  SmithKline  would 
potentially  forego  the  development 
efforts  of  one  of  the  firms.  Even  if  both 
products  were  developed,  the  merger 
would  eliminate  futiire  price 
competition  between  the  two 
prophylactic  vaccines. 

Tne  Consent  Agreement  effectively 
remedies  the  anticompetitive  effects  in 
the  market  for  prophylactic  vaccines  for 
the  prevention  of  infection  by  HSV-1 
and  HSV-2  by  requiring  Glaxo  to  return 
to  Cantab  all  rights  and  information  and 
results  from  chnical  trials  that  are 
necessary  for  Cantab  to  develop  a 
prophylactic  herpes  vaccine.  This  will 
permit  Cantab  to  piu-sue  a  prophylactic 
indication  for  the  vaccine  developed  by 
the  joint  venture,  and,  should  that  effort 
be  imsuccessful,  to  develop  a  different 
prophylactic  herpes  vaccine  using  its 
DISC  technology. 

OTC  H-2  Blockers 

Histamine-2  blockers,  more 
commonly  known  as  "H-2  blockers." 
are  a  class  of  drugs  available  over-tl»- 
counter  ("OTC")  for  acide  relief.  H-2 
blocker  products  originated  as 
prescription  products  and  were  later 
approved  by  the  FDA  for  OTC  sale.  As 
their  name  implies,  H-2  blockers  work 
by  blocking  histamine  (acid)  prodution, 
acting  in  essence  Uke  corks  to  prevent 
the  release  of  stomach  acid. 

Today,  the  $502  million  OTC  H-2 
blocker  market  is  comprised  of  four 
branded  products — SB's  Tagamet. 
Glaxo's  Zantac  75  (marketed  by  Pfizer, 
formerly  WAmer-Lambert),  Johnson  & 
Johnson's  Pepcid  AC  and  Whitehall- 
Robin's  Axid,  along  with  private  label 
equivalents  of  Tagamet,  Zantac  75,  and 
Pepcid  AC.  SB's  Tagamet  and  Glaxo's 
Zantac  75  have  a  combined  market 
share  of  approximately  41%. 

Entry  into  the  OTC  H-2  blocker  acid 
relief  market  is  time-consuming, 
difficult,  and  expensive.  New  products 
take  several  years  to  develop;  each  must 
be  approved  by  the  FDA  for  OTC  sale, 
or  alternatively,  approved  to  switch 
from  prescription  to  OTC  status;  and 
furthermore,  expensive  advertising  and 
promotion  is  required  to  establish  a 
brand  name  in  the  OTC  market. 
Currently,  no  additional  H-2  blockers 
are  expected  to  enter  the  OTC  market. 

The  merger  of  SB  and  Glaxo  is  likely 
to  lessen  the  competitivenes  of  Zantac 
75  in  the  OTC  market  where  it  is 
marketed  by  Pfizer.  Currently,  the 
trademark  license  under  which  Pfizer 
sells  Zantac  75  requires  the  approval  of 
Glaxo  for  any  product  or  trademark 
changes  or  improvements.  Prior  to  the 
merger,  as  licensor  to  Pfizer,  Glaxo  had 


the  incentive  to  approve  changes  or 
improvements  that  would  enhance  the 
competitiveness  of  Zantac  75  in  the 
OTC  H-2  blocker  market.  But  after  the 
merger,  it  is  likely  that  Glaxo 
SmithKline  will  be  less  inclined  to 
approve  changes  to  enhance  the 
competitiveness  of  Zantac  75,  an  OTC 
H-2  rival  to  its  Tagamet.  Furthermore. 
Pfizer  would  be  in  the  difficult  position 
of  having  to  ask  its  close  rival  for 
permission  to  make  product 
improvements,  thereby  exposing  its 
future  competitive  strategy,  which  the 
rival  might  preemptively  counter.  Such 
a  situation  could  prevent  or  discourage 
Pfizer  from  pursuing  such  competitive 
product  improvements,  as  Glaxo 
SmithKline  would  be  provided  with 
direct  access  to  cometitive  intelligence 
on  a  product  that  competes  directly 
against  its  ov«i. 

The  Consent  Agreement  effectively 
remedies  the  anticompetitive  effects  in 
the  market  for  OTC  H-2  blockers  by:  (1) 
Requiring  Glaxo  to  divest  all  of  its  U.S. 
and  Canadian  trademark  rights  to 
Zantac  to  Pfizer;  (2)  removing  all 
requirements  on  Pfizer  to  seek  prior 
approval  from  Glaxo  for  any  product 
line  extensions;  (3)  removing  all 
restrictions  on  Pfizer's  ability  to  seek 
FDA  approval  of  higher  OTC  dosage 
strengths  for  Zantac;  (4)  reducing  the 
cost  to  Pfizer  if  a  higher  dosage  strength 
is  approved  by  the  FDA  for  the  OTC 
market  to  a  pajTment  not  to  exceed  $3 
million;  and  (5)  allowing  Pfizer  to  use 
any  FDA  approved  form  of  the  base 
active,  ranitidine,  in  Zantac  products.  In 
the  United  States  and  Canada,  Glaxo 
only  retains  the  exclusive  use  of  the 
Zantac  name  for  prescription  products 
that  contains  ranitidine.  This  gives 
Pfizer  the  unrestricted  ability  to  market 
the  OTC  Zantac  products,  improve  those 
products,  and  use  the  Zantac  trademarks 
unfettered,  which  will  allow  Pfizer  to 
compete  vigorously  and  effectively  in 
the  OTC  H-2  blocker  market. 

Topoisomerase  I  Inhibitors  for  the 
Treatment  of  Ovarian,  non-SCLC, 
Colorectal,  and  Other  Solid  Tumor 
Cancers 

zSB's  drug  Hycamptin  is  currently  a 
leading  therapy  for  ovarian  and  non- 
small  cell  lung  cancer  ("non-SCLC"), 
and  SB  is  pursuing  indications  for  these 
cancers  as  well  as  a  second-line 
indication  for  treating  colorectal  and 
other  solid-tumor  cancers.  Gilead 
Sciences,  in  conjunction  with  Glaxo,  is 
developing  a  topoisomerase  I  inhibitor, 
GI14722C,  that  is  being  developed  for 
ovarian,  breast,  non-SCLC,  and  other 
soUd  tumor  indications,  including 
colorectal  cancer.  The  only  other 
topoisomerase  1  inhibitor  on  the  market 
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is  Pharmacia's  Camptosar,  which  is 
indicated  as  a  second-line  treatment  for 
colorectal  cancer,  and  is  being  tested  for 
non-SCLC. 

The  proposed  merger  is  likely  to 
create  anticompetitive  effects  in  the 
topoisomerase  I  inhibitor  market  by 
potentially  eliminating  one  of  the  few 
research  and  development  efforts  in  this 
area.  As  a  result  of  the  merger,  the 
combined  entity  could  unilaterally 
delay,  terminate  or  otherwise  fail  to 
develop  the  Gil 4 72 11 C  topoisomerase  I 
inhibitor,  resulting  in  less  product 
innovation,  fewer  choices,  and  higher 
prices  for  consumers. 

The  Consent  Agreement  effectively 
remedies  the  anticompetitive  effects  in 
the  market  for  topoisomerase  I 
inhibitors  for  the  treatment  of  certain 
cancers  by  requiring  Glaxo  to  assign  all 
relevant  GI147211C  intellectual 
property  to  Gilead  and  to  relinquish  its 
reversionary  rights  to  Gilead's  drug. 
Thus,  the  Consent  Agreement  eliminates 
Glaxo's  ability  to  regain  control  over 
GI147211C,  a  drug  likely  to  compete 
against  SB's  Hycamptin  in  combating 
ovarian,  non-SCLC,  colorectal,  and  other 
solid  tumor  cancers 

Drugs  for  the  Treatment  of  Irritable 
Bowel  S3mdrome 

Irritable  bowel  syndrome  ("IBS")  is 
not  well  understood  and  often  has  been 
labeled  as  several  different  conditions, 
including  irritable  colon  and  spastic 
colon.  People  with  IBS  experience 
varying  svTnptoms.  with  some  sufferers 
experiencing  symptoms  of  diarrhea, 
others  constipation,  and  still  others  a 
mix  of  both.  'The  symptoms  of  IBS  may 
include  cramping,  abdominal  pain  and 
other  forms  of  abdominal  discomfort. 
Seventy  percent  of  IBS  sufferers  are 
women.  IBS  is  estimated  to  affect  up  to 
15%  of  the  US  population, 

Glaxo  currently  owns  a  drug  called 
Lotronex  for  the  treatment  of  IBS 
Though  effective  in  treating  IBS 
sufferers.  Lotronex  was  recently  taken 
off  the  market  by  Glaxo  because  of 
concerns  sbout  serious  side  effects  in 
some  patients,  but  Glaxo  continues  to 
conduct  clinical  trials  for  Lotronex. 
Lotronex  is  the  only  FDA-approved  drug 
for  the  treatment  of  IBS.  SB  currently 
does  not  have  a  drug  in  this  market,  but 
has  an  option  to  acquire  and  market 
renzapride,  a  drug  being  developed  by 
Alizyme  Therapeutics  pic  for  the 
treatment  of  IBS.  Alizyme's  renzapride 
drug  is  about  2-3  years  from  being  on 
the  market.  In  addition  to  the  Alizyme./ 
SB  renzapride  development  effort,  only 
two  other  drugs  for  IBS  are  in  clinical 
development;  thus,  timely  entry  will  not 
occur  to  deter  or  counteract  the  likely 


anticompetitive  effects  of  the  proposed 
merger. 

The  proposed  merger  likely  would 
eliminate  one  of  the  few  research  and 
development  efforts  on  drugs  to  treat 
IBS.  As  a  result  of  the  merger,  Glaxo 
SmithKline  would  likely  delay, 
terminate  or  otherwise  fail  to  develop 
renzapride  which  would  compete 
against  Lotronex.  resulting  in  less 
product  innovation,  and  consequently, 
fewer  product  choices,  and  higher 
prices  for  consumers. 

The  Consent  Agreement  effectively 
remedies  the  anticompetitive  effects  in 
the  market  for  drugs  to  treat  IBS  by 
requiring  SB  to  assign  all  relevant 
intellectual  property  rights  to  Alizyme 
and  to  relinquish  all  options  in 
renzapride,  thus  removing  any  possible 
influence  over  Alizyme's  development 
of  an  IBS  drug  that  is  likely  to  compete 
directly  against  Glaxo's  Lotronex. 

Triptan  Drugs  for  the  Treatment  of 
Migraine  Headaches 

Glaxo  is  the  leading  seller  of  triptan 
drugs  for  the  treatment  of  migraine 
headaches  with  its  two  triptan  migraine 
drugs — Immitrex  (sumatriptan 
succinate)  and  Amerge  (naratriptan 
hydrochloride).  SB  has  a  reversionary 
interest  in  another  triptan  drug  for 
migraines — SB209509  (frovatriptan) — 
which  is  being  developed  by  Vemalis 
Ltd.  The  only  other  approved  migraine 
drugs  in  the  triptan  class  are  Maxalt 
(ri7.atriptan  benzoate)  from  Merck  and 
Zomig  (zolmitriptan)  from  Astra  Zeneca. 
Vernalis  expects  to  submit  fined  data  to 
the  FDA  by  the  end  of  2000,  and  hopes 
to  launch  its  frovatriptan  drug  in  the 
second  half  of  2001. 

In  addition  to  the  SB/Vemalis 
frovatriptan  effort,  only  two  other 
triptan  drugs  for  migraine  are  in  clinical 
development  and  are  well  behind  the 
SB/Vemalis  efforts.  Thus,  timely  entry 
will  not  occur  to  deter  or  counteract  the 
likely  anticompetitive  effects  of  the 
proposed  merger. 

Tne  proposer  merger  likely  would 
eliminate  one  of  the  few  research  and 
development  efforts  on  triptan  drugs  to 
treat  migraines.  As  a  result  of  the 
merger,  Glaxo  SmithKline  would  likely 
delay,  terminate  or  otherwise  fail  to 
develop  frovatriptan  which  would 
compete  against  Glaxo's  Immitrex  and 
Amerge,  resulting  in  less  product 
innovation,  and  consequently,  fewer 
product  choices  and  higher  prices  for 
consumers. 

To  resolve  the  merger's 
anticompetitive  effects  in  this  market, 
SB  renegotiated  its  agreement  with 
Vemalis,  assigning  all  relevant 
intellectual  property  to  Vemalis  and 
relinquishing  its  options  in  frovatriptan. 


which  likely  will  compete  directly 
against  Glaxo's  Immitrex  and  Amerge. 

The  Consent  Agreement  also  allows 
the  Commission  to  appoint  a  Monitor 
Trustee  to  ensure  Glaxo  SmithKline's 
compliance  with  all  of  the  requirements 
of  the  Order.  In  addition,  the 
Commission  may  appoint  a  Divestitiu^ 
Trustee  in  the  event  that  Glaxo 
SmithKline  fails  to  divest  all  of  the 
assets  required  to  be  divested.  Finally, 
the  Consent  Agreement  imposes 
reporting  requirements  on  Glaxo 
SmithKline  imtil  such  time  as  it  has 
fully  complied  with  all  of  the  provisions 
of  the  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Consent  Order,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  proposed  Consent 
Order  or  to  modify  its  terms  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  00-33029  Filed  12-27-00:  8.45  ami 
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FEDERAL  TRADE  COMMISSION 

[File  No.  001  0215;  Docket  No.  C-3987] 

Philip  Morris  Companies,  Inc.,  and 
Nabisco  Holdings  Corp.;  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  January  8,  2001. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  H-159,  600  Permsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Parker  or  Joseph  Brownman, 
FTC/H-374,  600  Pennsylvania  Avenue. 
NW.,  Washington  DC  20580.  (202)  326- 
2574  or  (202)  326-2605. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
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2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
December  7,  2000),  on  the  World  Wide 
Web,  at  "http://wrwrw.ftc.gov/os/2000/ 
12/index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Avenue,  NW..  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accompanied,  if  possible,  by  a  3V2  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  To  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

/.  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  from  Philip  Morris 
Companies,  Inc.  ("Philip  Morris")  and 
Nabisco  Holdings  Corp.  ("Nabisco)  an 
Agreement  Containing  Consent  Orders 
("Proposed  Consent  (5rder).  Philip 
Morris  and  Nabisco  ("Proposed 
Respondents)  have  also  reviewed  a  Draft 
Complaint  that  the  Commission 
contemplates  issuing.  The  Commission 
and  the  Proposed  Respondents  have 
also  agreed  to  an  Order  to  Maintain 
Assets  that  requires  the  Proposed 
Respondents  to  maintain  the 
competitive  viability  of  certain  assets 
pending  divestiture.  The  Proposed 
Consent  Order  v»dll  remedy  the  likely 
anticompetitive  effects  in  five  relevant 
product  markets  arising  fttim  the 
proposed  acquisition  by  Philip  Morris  of 
Nabisco. 

//.  Parties  and  Transaction 

Proposed  Respondent  Philip  Morris  is 
a  Virginia  corporation  with  its 
headquarters  and  principal  place  of 


business  at  120  Park  Avenue,  New  York, 
New  York  10017-5592.  In  1999,  Philip 
Morris  had  total  worldwide  sales  of 
approximately  S79  billion,  and  total 
United  States  sales  of  approximately 
$48  billion.  Philip  Morris,  through  its 
Kraft  Foods  Inc.  subsidiar\'.  is  the 
nation's  largest  food  and  beverage 
company. 

Proposed  Respondent  Nabisco  is  a 
Delaware  corporation  with  its 
headquarters  and  principal  place  of 
business  located  at  7  Campus  Drive. 
Parsippany,  New  Jersey  07054-0311.  In 
1999,  Nabisco  had  total  worldwide  sales 
of  approximately  $8.3  billion,  and  total 
United  States  sales  of  approximately 
$5.9  billion.  Nabisco  is  the  nation's 
seventh  largest  food  and  beverage 
company. 

On  June  25,  2000.  Philip  Morris  and 
Nabisco  entered  into  an  agreement  for 
Philip  Morris  to  acquire  Nabisco.  The 
value  of  the  transaction  is 
approximately  $19.4  billion. 

///.  Proposed  Complaint 

According  to  the  Draft  Complaint  that 
the  Commission  intends  to  issue,  Philip 
Morris,  through  its  Kraft  Foods 
subsidian,',  and  Nabisco  compete  in  the 
United  States  to  sell  and  distribute  (a) 
dry-mix  gelatin,  (b)  dry-mix  pudding,  (c) 
no-bake  desserts,  (d)  baking  powder, 
and  (e)  intense  mints. 

The  Commission  is  concerned  that  the 
proposed  acquisition  would  eliminate 
substantial  competition  between  Philip 
Morris  and  Nabisco,  and  increase 
concentration  substantially,  in  each 
relevant  market,  and  result  in  higher 
prices.  The  Conmiission  stated  it  has 
reason  to  believe  that  the  proposed 
acquisition  would  have  anticompetitive 
effects  and  violate  Section  7  of  the 
Clayton  Act  and  Section  5  of  the  Federal 
Trade  Commission  Act. 

IV.  Competitive  Concerns 

A.  Dry-Mix  Gelatin  Market 

Total  United  States  sales  of  all  dr\'- 
mix  gelatin  dessert  products  are  about 
$212  million.  In  this  market,  Philip 
Morris,  through  its  Jell-0  brand,  is  the 
largest  competitor  with  about  an  86% 
share,  and  Nabisco,  through  its  Royal 
brand,  has  about  a  6%  share.  After  the 
acquisition,  Philip  Morris  will  control 
approximately  92%  of  all  dry-mix 
gelatin  sales.  The  proposed  acquisition 
will  increase  the  Herfindahl-Hirschman 
Index  ("HHI"),  the  customary  measure 
of  industry  concentration,  in  the  dry- 
mix  gelatin  market  by  more  than  1000 
points,  and  result  in  a  market 
concentration  of  over  8400  points. 


B.  Dr\'-Mix  Pudding  Market 

Total  United  States  sales  of  all  dry- 
mix  pudding  dessert  products  are  about 
$202  million.  In  this  market,  Philip 
Morris,  through  its  Jell-0  brand,  is  the 
largest  competitor  with  about  an  82% 
share,  and  Nabisco,  through  its  Royal 
and  My-T-Fine  brands,  has  about  a  9% 
share.  After  the  acquisition.  Philip 
Morris  will  control  approximately  91% 
of  all  dni--mix  pudding  sales.  The 
proposed  acquisition  will  increase  the 
HHI  by  more  than  1400  points  and 
result  in  a  market  concentration  of  over 
8300  points. 

C.  No-Bake  Desserts  Market 

Total  United  States  sales  of  all  no- 
bake  dessert  products  are  about  $56 
million.  In  this  market.  Philip  Morris, 
through  its  Jell-O  brand,  is  the  largest 
competitor  with  about  a  90%  share,  and 
Nabisco,  through  its  Royal  brand,  has 
about  a  6%  share.  After  the  acquisition. 
Philip  Morris  will  control 
approximately  96%  of  all  no-bake 
dessert  sales.  The  proposed  acquisition 
will  increase  the  HHI  by  more  than  1000 
points,  and  result  in  a  market 
concentration  of  over  9200  points. 

D.  Baking  Powder  Market 

Total  United  States  sales  of  all  baking 
powder  products  are  about  $29  million. 
In  this  market.  Philip  Morris,  through  its 
Calumet  brand,  has  about  a  27%  share, 
and  Nabisco,  with  its  Davis  and 
Fleischmann's  brands,  has  about  a  17% 
share.  After  the  acquisition.  Philip 
Morris  will  control  approximately  44% 
of  all  United  States  baking  powder  sales. 
The  proposed  acquisition  will  increase 
the  HHI  by  more  than  900  points  and 
result  in  market  concentration  of  more 
than  4800  points. 

E.  Intense  Mints  Market 

Total  United  States  sales  of  all  intense 
mints  products  are  about  $250  million. 
In  this  market,  Philip  Morris,  through  its 
Altoids  brand,  has  about  a  60%  share, 
and  Nabisco,  with  its  Ice  Breakers  and 
Cool  Blast  brands,  has  about  a  15% 
share.  After  the  acquisition.  Philip 
Morris  will  control  approximately  75% 
of  all  United  States  intense  mints  sales. 
The  proposed  acquisition  would 
increase  the  HHI  by  approximately  1800 
points  and  result  in  market 
concentration  of  more  than  5800  point«^ 

V.  The  Consent  Order 

The  Proposed  Consent  Order,  if 
finally  issued  by  the  Commission, 
would  settle  all  of  the  charges  alleged  in 
the  Commission's  Draft  Complaint. 
Under  the  terms  of  the  Proposed 
Consent  Order,  Philip  Morris  and 
Nabisco  will  be  required  to  divest  the 
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Nabisco  dr\'-mix  desserts  and  baking 
powder  businesses  to  The  [el  Sert 
Company  and  the  intense  mints 
business,  together  with  related  Ice 
Breakers  gum  and  Breath  Savers  mint 
businesses,  to  Hershey  Foods 
Corporation. 

Philip  Morris  and  Nabisco  will  be 
required  to  complete  the  required 
divestitures  within  ten  (10)  business 
days  from  the  date  they  consummate 
their  proposed  acquisition.  In  the  event 
Philip  Morris  and  Nabisco  do  not 
complete  the  required  divestitures  in 
the  time  allowed,  procedures  for  the 
appointment  of  a  trustee  to  sell  the 
assets  have  been  agreed  to  and  will  be 
triggered.  The  Proposed  Consent  Order 
empowers  the  trustee  to  sell  such 
additional  ancillan'  assets  as  may  be 
necessar\'  to  assure  the  marketability, 
viability,  and  competitiveness  of  the 
businesses  that  are  required  to  be 
divested. 

Accompanying  the  Proposed  Consent 
Order  is  an  Order  to  Maintain  Assets 
This  order  requires  Philip  Morris  and 
Nabisco  to  preserve  and  maintain  the 
competitive  viability  of  all  of  the  assets 
required  to  be  divested  in  order  to 
insure  that  the  competitive  value  of 
these  assets  will  be  maintained  after  the 
merger  but  before  the  assets  are  actually 
divested. 

V7  Opportunity  for  Public  Comment 

This  Proposed  Consent  Order  has 
been  placed  on  the  public  record  for 
thirty  (30)  days  for  receipt  of  comments 
from  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  .After  the  thirty 
(30)  days,  the  Commission  will  again 
review  the  Proposed  Consent  Order  anil 
the  comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  Consent 
Order  in  the  agreement. 

By  accepting  the  Proposed  Consent 
Order  subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
Draft  Complaint  will  be  resolved.  The 
purpose  of  this  analysis  is  to  invite  and 
facilitate  public  comment  concerning 
the  Proposed  Consent  order  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Proposed  Consent 
Order,  nor  is  it  intended  to  modify  the 
terms  of  the  orders  in  any  way 

Bv  direction  of  the  Commission. 
Donald  S.  Clark, 
-Serreforv 
IFR  Do(    00-33197  Filed  12-27-00;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  001-0197] 

The  Valspar  Corporation;  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
.Analysis  to  Aid  Public  Comment 
describf  s  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations 

DATES:  Comments  must  be  received  on 
or  before  [anuary  18.  2001 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary', 
Room  H-159.  600  Pennsylvania 
.Avenue.  N\V  .  Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  R  Perez,  FTC/H-374,  600 
Pennsylvania  .Avenue.  NW., 
Washington.  DC  20580.  (202)  326-2048. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commi.ssion  Act,  38  Stat.  721,  15  U.S.C. 
46,  and  secti(m  2  34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2  34).  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
D(!cember  19,  2000),  on  the  World  Wide 
Web,  at    http://www.ftc.gov/os/2000/ 
12/index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room.  Room  H-130.  600  Pennsylvania 
.Avenue.  NW  .  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary.  Room  H-159,  600 
Pennsylvania  .Avenue,  NW., 
Washington,  DC  20580.  Two  paper 
copies  of  each  comment  should  be  filed, 
and  should  be  accompanied,  if  possible, 
by  a  3' .!  inch  diskette  containing  an 
electronic  copy  of  the  comment.  Such 
comments  or  views  will  be  considered 


by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysts  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order  ("Consent 
Agreement")  from  Valspar  Corporation 
("Valspar").  which  is  designed  to 
remedy  the  anticompetitive  effects 
resulting  from  Valspar's  acquisition  of 
Lilly  Industries.  Inc.  ("Lilly").  Under 
the  terms  of  the  agreement,  within  ten 
days  of  the  date  the  Consent  Agreement 
is  placed  on  the  public  record,  Valspar 
will  be  required  to  divest  its  mirror 
coatings  business,  which  is  comprised 
of  silver,  tin  and  copper  solutions, 
mirror  backing  paint,  and  any  other 
coating  researched,  developed, 
manufactured  or  sold  by  Valspar  that  is 
used  in  the  production  of  a  mirror,  to 
Spraylat  Corporation.  Should  Valspar 
fail  to  do  so,  the  Commission  may 
appoint  a  trustee  to  divest  the  mirror 
coatings  business. 

The  proposed  Consent  Agreement  has 
been  placed  on  the  public  record  for 
thirty  (30)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  thirty  (30)  days,  the  Commission 
will  again  review  the  proposed  Consent 
Agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  proposed  Consent 
Agreement  or  make  final  the  Decision  & 
Order. 

Pursuant  to  an  Asset  Purchase 
Agreement  dated  [une  23,  2000,  Valspar 
has  agreed  to  acquire  Lilly  for 
approximately  $762  million.  The 
Commission's  Complaint  alleges  that 
the  acquisition,  if  consummated,  would 
violate  section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  and  section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45,  in  the  meirkets 
for  silver  solutions,  tin  solutions,  copper 
solutions  and  mirror  backing  paint. 

Valspar  and  Lilly  are  the  two  leading 
suppliers  of  silver,  tin  and  copper 
solutions  ( 'mirror  solutions")  in  the 
United  States  and  two  of  three  suppliers 
of  mirror  backing  paint  in  the  United 
States.  Five  basic  inputs  are  needed  to 
make  a  mirror:  glass,  a  tin  solution,  a 
silver  solution,  a  copper  solution,  and 
mirror  backing  paint.  Most  mirrors  are 
made  by  placing  clean  pieces  of  glass 
flat  on  a  conveyor  belt,  which  moves  the 
glass  through  the  various  stations  where 
the  solutions  and  paint  are  applied  to 
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the  back  of  each  piece  of  glass.  The  first 
layer  applied  to  the  glass  is  a  tin 
solution,  which  is  an  adhesion  promoter 
so  that  the  silver  will  bond  to  the  glass. 
After  the  tin  solution,  a  silver  solution 
is  applied,  which  creates  a  metal  film  on 
the  glass  surface,  giving  the  mirror  its 
reflective  siir&ce.  The  third  step  is  to 
apply  a  copper  solution,  which  helps 
keep  the  silver  from  oxidizing  and 
creates  a  surface  to  which  the  mirror 
backing  paint  will  adhere.  Finally,  the 
mirror  backing  paint  is  applied.  This 
adds  a  hard  coating  that  protects  the 
solutions  bom.  becoming  scratched  or 
damaged  and  further  protects  the  silver 
solution  from  corrosion. 

Both  Lilly  and  Valspar  produce  all  of 
the  components,  other  than  glass, 
necessary  to  make  a  mirror.  The  United 
States  mirror  solutions  and  mirror 
backing  paint  markets  are  highly 
concentrated,  and  the  proposed 
acquisition  would  produce  a  firm 
controlling  over  90%  of  the  mirror 
solutions  markets  and  over  60%  of  the 
mirror  backing  paint  market.  Both 
companies  have  frequently  competed 
against  each  other  for  customers.  By 
eliminating  competition  between  the 
two  most  significant  competitors  in 
these  highly  concentrated  markets,  the 
proposed  acquisition  would  allow  the 
combined  firm  to  exercise  market  power 
imilaterally,  thereby  increasing  the 
likelihood  that  purchasers  of  mirror 
solutions  as  well  as  mirror  backing  paint 
would  be  forced  to  pay  higher  prices 
and  that  innovation  and  service  levels 
in  these  markets  would  decrease. 

Significant  impediments  to  new  entry 
exist  in  the  mirror  solutions  and  mirror 
backing  paint  markets.  A  new  entrant 
into  any  of  these  markets  woidd  need  to 
undertake  the  difficult,  expensive  and 
time-consuming  process  of  developing  a 
competitive  product,  establishing 
reliable  U.S.  distribution  and  tedhnical 
support,  and  developing  a  reputation 
among  mirror  manufacturers  for 
consistently  producing  a  high-quality 
product.  Because  of  the  difficulty  of 
accomplishing  these  tasks,  new  entry 
into  either  the  mirror  solutions  markets 
or  the  mirror  backing  paint  market 
could  not  be  accomplished  in  a  timely 
manner.  Additionally,  new  entry  into 
any  one  of  these  markets  is  made  more 
unlikely  because  of  the  limited  sales 
opportunities  available  to  new  entrants. 

The  Consent  Agreement  effectively 
remedies  the  acquisition's 
anticompetitive  effects  in  the  United 
States  mirror  solutions  and  mirror 
backing  paint  markets  by  requiring 
Valspar  to  divest  its  mirror  coatings 
business.  Pursuant  to  the  Consent 
Agreement,  Valspar  is  required  to  divest 
its  mirror  coatings  business  to  Spraylat 


Corporation  within  ten  days  of  the  date 
the  Commission  places  the  Order  on  the 
public  record.  Should  Valspar  fail  to  do 
so,  the  Commission  may  appoint  a 
trustee  to  divest  the  business. 

The  Commission's  goal  in  evaluating 
possible  purchasers  of  divested  assets  is 
to  maintain  the  competitive 
environment  that  existed  prior  to  the 
acquisition.  A  proposed  buyer  of 
.  divested  assets  must  not  itself  present 
competitive  problems.  The  Commission 
is  satisfied  that  Spraylat  is  a  well- 
qualified  acquirer  of  the  divested  assets. 
Based  in  Mount  Vernon,  New  York, 
Spraylat  is  a  family  owned  company 
that  manufactures  and  sells  specialty 
paints  and  coatings  for  industrial  uses. 
Spraylat  possesses  the  necessary 
industry  expertise  to  replace  the 
competition  that  existed  prior  to  the 
proposed  acquisition.  Furthermore, 
Spraylat  poses  no  separate  competitive 
issues  as  the  acquirer  of  the  divested 
assets. 

The  Consent  Agreement  includes  a 
number  of  provisions  that  are  designed 
to  ensure  that  the  transfer  of  Valspar's 
mirror  coatings  business  to  the  acquirer 
is  successful.  The  Consent  Agreement 
requires  Valspar  to  provide  incentives  to 
certain  key  employees  to  accept 
employment,  and  remain  employed,  by 
the  acquirer.  Valspar  is  also  prohibited 
from  inducing  key  customers  from 
terminating  their  contracts  with  the 
acquirer  for  a  period  of  one  year. 
Finally,  Valspar  employees  involved 
with  its  mirror  coating  business  are 
prohibited  from  disclosing  any 
confidential  information  to  employees 
involved  with  the  Lilly  business. 

In  order  to  ensure  that  the 
Commission  remains  informed  about 
the  status  of  the  Valspar  mirror  coatings 
business  pending  divestiture,  and  about 
efforts  being  made  to  accomplish  the 
divestiture,  the  Consent  Agreement 
requires  Valspar  to  report  to  the 
Commission  within  30  days,  and  every 
thirty  days  thereafter  until  the 
divestiture  is  accomplished.  In  addition, 
Valspar  is  required  to  report  to  the 
Commission  every  60  days  regarding  its 
obligations  to  provide  transitional 
services  and  facilities  management. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
Consent  Agreement,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Consent  Agreement 
or  to  modify  in  any  way  its  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  00-33028  Filed  12-27-00;  8:45  am] 

BILUNQ  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  for  Civil  Rights;  Statement  of 
Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Director,  Office  for  Civil 
Rights  (OCR),  with  authority  to 
redelegate,  the  following  authorities 
vested  in  the  Secretary  of  Health  and 
Hiunan  Services: 

1.  The  authority  under  section  262  of 
the  Health  Insurance  Portability  and 
Accovmtability  Act  of  1996  (HIPAA), 
Public  Law  104-191,  as  amended,  to  the 
extent  that  these  actions  pertain  to  the 
Standards  for  the  Privacy  of 
Individually  Identifiable  Health 
Information,  to: 

A.  impose  civil  monetary  penalties, 
imder  section  1 1 76  of  the  Social 
Security  Act,  for  a  covered  entity's 
failure  to  comply  with  certain 
requirements  and  standards; 

B.  make  exception  determinations, 
under  section  1178(a)(2)(A)  of  the  Social 
Security  Act,  concerning  when 
provisions  of  State  laws  that  are 
contrary  to  the  federal  standards  are  not 
preempted  by  the  federal  provisions; 
and 

2.  The  authority  under  section  264  of 
HIPAA,  as  amended,  to  administer  the 
regulations,  "Standards  for  the  Privacy 
of  Individually  Identifiable  Health 
Information,"  45  CFR  Part  164,  and 
General  Administrative  Requirements, 
45  CFR  Part  160,  as  these  requirements 
pertain  to  Part  164,  and  to  make 
decisions  regarding  the  interpretation, 
implementation  and  enforcement  of 
these  Standards  and  General 
Administrative  Requirements. 

I  hereby  affirm  and  ratify  any  actions 
taken  by  the  Director  of  OCR,  or  any 
subordinates,  involving  the  exercise  of 
the  authorities  delegated  herein  prior  to 
the  effective  date  of  this  delegation.  This 
Delegation  of  Authority  is  effective 
concurrent  with  the  effective  date  of  the 
regulations,  45  CFR  Parts  160  through 
164. 

Dated:  December  20,  2000. 
Donna  E.  Shalala, 

Secretary. 

IFR  Doc.  00-33039  Filed  12-27-00:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Childran  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects: 

Title:  Runaway  and  Homeless  Youth 
Management  Information  Svstem 
(RHYMIS). 

OMBSo  097Q-0123. 

Description  In  the  Runaway  and 
Homeless  Youth  Act  (42  U.S.C.  .5701  ef 
seq)  Congress  mandated  that  the 


Department  of  Health  and  Human 
Services  (HHS)  report  regularly  on  the 
status  of  HHS-funded  programs  serving 
runawav  and  homeless  youth  in  Basic 
Center  programs  (BC).  Transitional 
Living  programs  (TIP)  and  Street 
Outreach  programs.  Organizations 
funded  under  the  Runaway  and 
Homeless  Youth  program  are  required 
bv  statute  (42  U.S.C.  5712.  42  U.S.C. 
3714-2)  to  meet  several  data  collection 
and  reporting  requirements,  including 
maintaining  client  statistical  records 
and  submitting  annual  program  reports 
regarding  the  profile  of  the  youth  and 
families  served  and  the  services 

Annual  Burden  Estimates 


provided  to  them.  The  RHYMIS  data 
supports  these  organizations  as  they 
carry  out  a  variety  of  integrated,  ongoing 
responsibilities  and  projects,  including 
legislative  reporting  requirements, 
plaiming  and  public  policy 
development  for  runaway  and  homeless 
youth  programs,  accountability 
monitoring,  program  management, 
research,  and  evaluation.  RHYMIS  has 
been  redesigned  and  streamlined  to 
reduce  the  collection  burden  upon 
respondents  and  to  capture  key 
information  previously  not  requested. 

Respondents:  Not-for-profit 
institutions. 


Instrument 


Number  of 

Average 

Total 

Numtter  of 

responses 

burden 

hiirrl^in 

respondents 

per 

hours  per 

hours 

respondent 

response 

400 

185 

.75 

55.500 

140 

2 

.40 

112 

400  , 

100 

.10 

4,000 

400  ! 

50 

.10 

2.000 

400  ] 

2 

.50 

400 

62.012 

BCTLP  Youth  Profile         

Street  Outreach  Report     

BC/TLP  Bnet  Contacts      

BC/TLP  Tumaways „ 

Date  Transfer    

Estimated  Total  Annual  Burden  Hours 


In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  abovt- 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  bv  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services. 
370  L'Enfant  Promenade.  S\V  . 
Washington.  DC  20447.  Attn;  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessar\- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the. burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 


[Jdled:  December  21.  2000. 
Bob  Sargis, 

Hff)orts  Clearance  Officer. 
(FR  Doc.  00-33038  Filed  12-27-00;  8:45  am] 

BILLING  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

HRSA  AIDS  Advisory  Committee; 
Notice  of  Meeting 

In  acc;ordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92—463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  2001. 

\ann'  HR.S.\  .MDS  .\iivisorv  Committee 
(HAAC). 

Dale  and  Time:  Febnian,  8,  2001.  8:30 
a.m.— 5:00  p.m  .  February  9.  2001:  8:30 
a.m. — 1:30  p.m. 

Place  Four  I'oints  Sheraton  Bethesda.  8400 
\Vis(  oiisin  .Vvenue.  Bethesda.  Maryland 
J0H14,  Telephone:  (301)  941-2704'. 

The  meeting  is  open  tn  the  pubhc;. 

Aiienda  .^genda  items  for  the  meeting 
include  reauthorization  implementation 
update  of  the  Kvan  White  CARE  Act.  program 
updates,  and  discussion  of  HIV  prevention 
and  care  linkages 

Anyone  requiring  further  information 
should  (  ontac  I  Joan  Hollowav.  HIV/AIDS 
Bure,iu   Parklavvn  Building.  Room  7-13.  5600 


Fishers  Lane.  Rockville.  Maryland  20857. 
telephone  (301)  443-5761. 

Dated:  December  21,  2000. 
lane  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination 

[FR  Doc.  00-33088  Filed  12-27-00;  8:45  am] 

MLUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HeaHh 

Proposed  Collection;  Comment 
Request;  Case-Control  Study  of 
Cancer  and  Related  Disorders  Among 
Benzene-Exposed  Workers  in  China 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  siunmaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection:  Title:  Case- 
Control  Study  of  Cancer  and  Related 
Disorders  Among  Benzene-Exposed 
Workers  in  China.  Type  of  Information 
Collection  Request:  Extension.  (OMB 
No.  0925-0454  expires  3/31/01)  Need 
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and  Use  of  Information  Collection:  A 
case-control  study  will  examine  the 
relationship  between  exposure  to 
benezene  and  the  risk  of 
lymphohematopoietic  malignancies  and 
related  disorders  and  Iimg  cancer  in 
Chinese  workers.  Cases  and  controls 
will  be  selected  from  participants  in  a 
recent  cohort  study  of  benzene-exposed 
workers  in  China.  The  data  will  be  used 
by  the  NCI  to  examine  risk  among 
workers  exposed  to  low  levels  of 
benzene,  and  to  characterize  the  dose 
and  time-specific  relationship  between 
benzene  exposure  and  disease  risk. 
Frequency  of  Response:  One-time  study. 
Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Workers.  The  aimual  reporting  burden 
is  as  follows:  Estimated  Number  of 
Respondents:  1,545;  Estimated  Number 
of  Responses  per  Respondent:  One; 
Average  Burden  Hours  per  Response: 
0.75;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  386. 

There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  or 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Dr.  Richard  Hayes,  Project 
Officer,  National  Cancer  Institute, 
Executive  Plaza  South,  Room  8114, 
Rockville.  Maryland  20892-7364,  or  call 
non-toll-free  number  (301)  496-9093,  or 
FAX  your  request  to  (301)  402-1819,  or 
E-mail  your  request,  including  your 
address,  to  HayesR@exchange.nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assiu^d  of  having  their  full  effect  if 
received  on  or  before  February  26,  2001. 


Dated:  December  18.  2000. 
Reesa  L.  Nichols, 

NCI  Project  Clearance  Liaison . 

[FR  Doc.  00-33085  Filed  12-27-00:  8:45  am] 

BtLUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  wTiting 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325,  Rockville. 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Transgenic  Zebrafish  with  Vascular 
Specific  Expression  of  Exogenous  Genes 
Driven  by  the  Zebrafish  Fli-1  Promoter 

Brant  M.  Weinstein.  Nathan  N.  Lavvson 

(NICHD) 
DHHS  Reference  No.  E-003-01  0 
Licensing  Contact:  Marlene  Shinn;  301 ' 

496-7056  ext.  285:  email: 

shinnm@od.nih.gov 

The  technology  portrayed  in  this 
invention  is  available  through  a 
Biological  Materials  License  for  research 
tools  and  diagnostic  tests.  Zebrafish  are 
an  important  and  valuable  model 
system  for  high-throughput  mutational 
or  pharmacological  screens  for  genes  or 
molecules  with  important  roles  in  blood 
vessel  growth  or  differentiation.  This 
invention  consists  of  germline 
transgenic  zebrafish  lines  in  which  the 
expression  of  green  fluorescent  protein 
(EGFP)  is  driven  by  zebrafish  FU-l 
promoter  sequences.  These  transgenic 
lines  display  bright,  uniform,  and 
persistent  expression  of  EGFP  protein 


throughout  the  vascular  system.  The  Fli 
promoter  also  drives  transient  EGFP 
expression  in  cranial  neural  crest  and  its 
derivatives.  The  transgenics  allow 
straightforward,  noninvasive  fluorescent 
visualization  of  virtually  all  blood 
vessels  in  the  animal  throughout 
embryonic  and  early  larval 
development. 

These  Fli-EGFP  transgenics  have  a 
number  of  potential  applications.  They 
can  be  used  to  help  identify  endogenous 
genes  important  for  blood  vessel 
formation,  either  by  screening 
mutagenized  transgenic  embryos  for 
vascular  specific  mutants  or  by 
preparing  vascular  specific  cDNA 
libraries  for  use  in  novel  gene  discovery. 
They  also  provide  an  efficient  method 
for  performing  high-throughput  in  vivo 
screening  for  antiangiogenic  or 
proangiogenic  drugs  and  other 
compounds.  Using  transgenic  zebrafish 
for  these  screens  has  the  added  benefit 
of  simultaneously  revealing  toxic  and 
teratogenic  effects  of  the  tested  agents 
on  a  whole,  developing  organism. 

Transcranial  Magnetic  Stimulation  Coil 
for  Specific  Non-Invasive  Deep  Brain 
Stimulation 

.•\brdham  Zangen  (NIDA),  Kov  Wise 
(MD.M.  Mark  Hallett  (NINDS).  Yiftach  Roth 
(EM).  F'pdro  Miranda  (NINDS) 

DHHS  Reference  No.  K-223-00  0  filed  20 
t)(  1  2000 

Licensing  Contact:  Dale  Berkiev  ;  301-496- 
7755  ext.  223:  e-mail:  berkleyd@od.nih.gov 

The  invention  is  a  magnetic 
stimulator  that  is  placed  in  contact  with 
the  head  of  a  subject  to  magnetically 
stimulate  the  brain.  The  invention  has 
applications  in  the  treatment  of 
neurophysiological  or  cardiovascular 
conditions,  and  may  be  of  particular 
utility  in  the  treatment  of  disorders 
associated  with  deep  regions  of  the 
brain,  such  as  drug  addiction  and 
depression.  The  unique  coil  shape  of  the 
stimulator  is  designed  to  target  deep 
brain  regions  like  the  nucleus 
accumbens.  which  are  associated  with 
the  biological  mechanism  underlying 
drug  abuse.  Deep  regions  of  the  brain 
are  also  implicated  in  depressive 
disorders,  and  this  coil  is  likely  to  offer 
an  improvement  in  the  transcranial 
magnetic  stimulation  therapy  currently 
being  tested  for  treatment  of  depression. 

Peroxynitrite  Generators,  Compositions 
Comprising  Same,  and  Methodis  for 
Treating  Biological  Disorders  Using 
Same 

Challice  L.  Bonifant.  Joseph  E.  Saavedra 
and  Larrv  K.  Keefer  (NCI) 

DHHS  Reference  No.  E-1 75-00/0  filed  02 
June  2000 
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Licensing  Contact:  Norbert  Pontzer;  301/ 
496-7735,  ext   284:  e-mail: 
pon tzem@od  n  i  h  gov 

Diazeniumdiolates  are  a  class  of 
compounds  which  release  nitric  oxide 
(NO)  under  physiological  conditions. 
Nitric  oxide  performs  a  number  of 
regulatory  functions  in  vivo  such  as 
controlling  vascular  tone  and  platelet 
function,  but  it  can  also  combine  with 
superoxide  ion  to  produce  peroxynitrite 
ion,  as  especially  reactive  species. 
Peroxynitrite-mediated  cellular  toxicity 
may  have  several  tGerapeutic 
applications.  Because  of  the  relatively 
low  amounts  of  superoxide  ion  present 
in  some  cells,  the  peroxynitrite 
mechanism  of  diazeniumdiolate  toxicity 
is  not  uniformly  available.  In  order  to 
generate  peroxynitrite  ions  in  tissues  or 
other  media  lacking  adequate  levels  of 
superoxide  ion,  this  invention  provides 
a  new  class  of  compounds  which  release 
NO  and  superoxide  ion  simultaneously 
to  generate  peroxynitrite  ions. 

Molecules  of  this  invention  can  be 
designed  to  generate  peroxynitrite  ion  at 
specific  biochemical  targets.  For  one 
type  of  targeting,  the  release  of  NO  is 
designed  to  be  triggered  by  nucleophilic 
attack  on  the  diazeniuradiolate  drug 
while  superoxide  generation  is 
simultaneously  occurring  at  a  quinone 
moiety  elsewhere  in  the  molecule.  If  the 
required  nucleophilic  attack  is  designed 
to  be  specifically  catalyzed  in  the  active 
site  of  glutathione  S-transferase-pi,  a 
cvioprotective  enzyme  overexpressed  bv 
certain  tumors  to  render  them  drug- 
resistant,  compounds  of  this  invention 
could  restore  the  susceptibility  of  tumor 
cells  to  chemotherapy  by  knocking  out 
the  excess  enzyme,  thereby  preventing 
the  tumor  cells  from  inactivating  the 
chemotherapeutic  agents.  Attachment  of 
the  compounds  to  polymeric 
compositions  would  physically  localize 
the  peroxynitrite  activity.  Physical 
localization  in  vivo  may  have  utility 
against  the  recently  recognized  chronic 
infections  caused  by  biofilms.  and 
generation  of  peroxynitrite  ions  in  vitro 
may  have  utility  against  infectious 
bilfilms  on  medical  devices. 

Dated:  December  20,  2000. 
lack  Spiegel, 

Director.  Division  of  Technology. 

Development  and  Transfer.  Office  of 

Technology  Transfer.  .National  Institutes  of 

Health 

|FR  Doc.  00- Vi08f.  Filed  12-27-00:  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2);  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\ame  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Program  F'rojecl  Reviews 

Date  Idnuarv  12,  2001 

Time  8  AM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Columbia  Hotel.  10207 
Wincopin  (Circle.  Columbia,  MD  21044. 

Place  Sheraton  Columbia  Hotel.  10207 
Wincopin  Circle.  Columbia.  MD  21044. 

Contact  Person   leffrev  H   Hurst.  PhD. 
Health  St  lentisl  .-Xdnnni.strator.  6701 
Riickledge  Drive.  Room  7208.  Bethesda.  MD 
20892.  301^3.5-0303 

This  notice  is  being  published  less  than  15 
liays  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
tmiding  cvcle. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.233.  National  Center  for 
.Sleep  Disorders  Research:  93.837.  Heart  and 
Vascular  Diseases  Research.  93.838.  Lung 
Diseases  Research:  93.839.  Blood  Diseases 
and  Resources  Research.  .National  Institutes 
of  Health.  HHS) 

Dated:  December  20.  2000. 
La  Verne  Y.  Stringfield, 

Director,  ( >tfice  nf  Federal  Advisory 
Committee  Policy. 

IFK  l)o(    00- 33084  Filed  12-27-00;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Institute  of  Neurological  Disorders  and 
Stroke. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Neurological 
Disorders  and  Stroke,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\ame  of  Committee:  Board  of  Scientific 
Counselors.  National  Institute  of 
Neurological  Disorders  and  Stroke 

Dofe.  Februarv-  4-6.  2001. 

Closed:  Februarv  4.  2001.  7:00  PM  to  10:00 
PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road.  Bethesda.  MD  20814. 

Open:  Februarv  5.  2001,  8:15  AM  to  11:10 
A.M. 

Agenda:  To  discuss  program  planning  and 
project  accomplishments. 

Place:  National  Institutes  of  Health. 
Natcher  Building.  Conference  Room  F-V2, 
Bethesda.  .MD  20892. 

Closed:  February  5.  2001.  11:10  AM  to  1:15 
PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place.  National  Institutes  of  Health, 
Natcher  Building.  Conference  Room  F-V2, 
Bethesda.  MD  20892. 

Open:  Februarv  5.  2001,  1:15  PM  to  4:15 
PM. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  National  Institutes  of  Health, 
Natcher  Building.  Conference  Room  F-V2, 
Bethesda.  MD  20892. 

Closed  Februarv  5,  2001.  4:15  PM  to  5:15 
PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health. 
Natcher  Building.  Conference  Room  F-V2, 
Bethesda.  MD  20892. 

Closed:  Februarv  5.  2001.  6:00  PM  to  10:00 
PM. 
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Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Closed:  February  6.  2001.  8:30  AM  to  12:30 
PM. 

Agenda:  To  review  and  evaluate  personal 
qualificatioiis  and  performance,  and 
competence  of  individual  investigators. 

Place:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Open:  February  6,  2001, 12:30  PM  to  1:15 
PM. 

Agenda:  To  discuss  program  planning  and 
project  accomplishments. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Closed:  February  6,  2001, 1:15  PM  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Fhll  Road.  Bethesda,  MD  20814. 

Contact  Person:  Story  C.  Landis,  PhD, 
Director,  Division  of  Intramural  Research, 
NINDS.  National  Institutes  of  Health, 
Building  36,  Room  5A05,  Bethesda,  MD 
20892,  301-^35-2232. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  December  19,  2000. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  00-33081  Filed  12-27-00;  8:45  am] 

BILLUMj  code  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digesthfe  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(cK6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclostire  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-2  C3. 

Dofe:  January  29,  2001. 

Time:  8  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Shan  S.  Wong,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NEDDK,  Room  643,  6707 
Democracy  Boulebard,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-7797. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Resiearch;  93.849,  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  December  20,  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-33082  Filed  12-27-00;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
DIgesthfe  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosm-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-6(J2). 

Dofe:  January  11-12,  2001. 

Time:  7:30  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  300  Army  Navy 
Drive,  Arlington,  VA  22202. 

Contact  Person:  Neal  A.  Musto,  PHD. 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  651,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600,  (301) 
594-7798. 


(Catalogue  of  Federal  E>omestic  4ssistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research:  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  December  20,  2000. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  00-33083  Filed  12-27-00;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY:  U.S.  Geological  Survey, 

Interior. 

ACTION:  Notice  of  proposed  Cooperative 

Research  and  Development  Agreement 

(CRADA)  negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  contemplating 
entering  into  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
with  Montgomery  Watson  Laboratories 
("MWL"),  a  division  of  Montgomery 
Watson  Americas,  a  Colorado  Company, 
which  has  its  principal  place  of 
business  at  553  E.  Walnut,  Pasadena.  CA 
91101;  Hach  Company  ("Hach").  a 
Delaware  Company,  which  has  its 
principal  place  of  business  at  P.O.  Box 
389.  Loveland,  Colorado  80539-0389; 
Office  of  Water  ("OW"),  Office  of 
Groundwater  and  Drinking  Water. 
Technical  Support  Center  ("TSC").  of 
the  U.S.  Environmental  Protection 
Agency  ("EPA");  Regions  2's  Division  of 
Environmental  Science  and  Assessment 
("DESA"),  of  the  U.S.  Environmental 
Protection  Agency  ("EPA"):  Region  3's 
Environmental  Science  Center,  of  the 
U.S.  Environmental  Protection  Agency 
("EPA");  Unified  Sewerage  Agency 
("USA"),  a  XXXX  of  the  State  of  O'regon, 
located  at  155  N.  First  Avenue,  Suite 
270,  Hillsboro,  OR  97124,  Hampton 
Roads  Sanitation  District  ("HRSD").  a 
XXXX  of  the  State  of  Virginia,  located 
at  1432  Air  Rail  Avenue,  Virginia  Beach. 
Virginia  23471;  Oregon  Department  of 
Environmental  Quality  ("OREDEQ") 
Laboratory  Division,  a  Department  of 
the  State  of  Oregon,  located  at  1712  SW 
11th  Avenue,  Portland,  OR  97201; 
Demonstrate  the  validity  of  the 
Performance  Based  System  (PBMS)  by 
establishing  a  pilot  study  to  verify  a 
non-USEPA  approved  method  for  the 
measurement  of  Chemical  Oxygen 
Demand  (COD).  The  currently  approved 
method  for  COD  requires  mercury,  a 
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hazardous  and  potentially  carcinogenic 
metal,  which  results  in  high  disposal 
and  recycling  costs  and  potentially 
hazardous  exposure  to  analysts.  The 
new  method  is  potentially  advantageous 
because  hazardous  or  carcinogenic 
reagents  are  not  used,  making  this 
procedure  a  more  environmentally 
sound  practice.  This  new  analytical 
method,  as  with  all  other  methods,  is 
only  approved  after  validation.  This 
CRADA  deals  with  an  approach  to 
validate  new  analytical  methodology 
ADDRESSES:  Inquuies  may  be  addressed 
to  the  National  Water  Quality 
Laboratory,  U.S.  Geological  Survey.  P.O. 
Box  25046.  Denver  Federal  Center, 
Building  95,  MS  407,  Denver.  CO 
80225-0046;  Telephone  (303)  236-3501, 
facsimile  (303)  236-3499;  Internet 
mshockey^usgs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Merle  W.  Shockey,  address  above. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  Survey  Manual 

Dated:  December  18.  2000. 
Robert  M.  Hirsch. 

Associate  Director  for  Wafer. 

[FR  Doc  00-33243  Filed  12-27-00;  8:45  am] 

BIUJNG  COOe  4310-r7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-075-2822  JL  F604] 

Notice  of  Emergency  Closure 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  emergency  closure 


SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  certain  public 
lands  in  Oneida  County,  Idaho  shall  be 
closed  to  all  vehicle  traffic  to  prevent 
erosion  and  allow  vegetation  to  recover 
from  the  Taylor  Mountain  wildfire.  The 
restriction  will  remain  in  effect  until 
March  1.  2003. 

The  fire  burned  approximately  8,197 
acres  of  public  land  within  portions  of 
each  of  the  following  sections:  From 
Boise  Meridian;  T.  16S.,  R  33E.. 
sections:  2,3,4,5,6.8,9.10,11,12,14.15 
and  T.  15S..  R  33E.,  sections: 
15.22,25,26,27,28,32,33,34,35. 

SUPPLEMENTARY  INFORMATION:  The 

closure  is  in  conformance  with 
principles  established  by  the  Federal 
Land  Policy  and  Management  Act  of 
1976  and  in  accordance  with  43  CFR 
8341.2.  The  vehicle  closure  is  required 
to  prevent  environmental  damage  by 
motorized  vehicles  to  soils,  vegetation. 


wildlife  values,  and  associated 
resources.  This  closure  does  not  apply 
to  Bureau  of  Land  Management 
personnel,  or  an  authorized 
representative  of  the  Bureau  of  Land 
Management,  or  Idaho  Department  of 
Fish  &  Game  personnel. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Steele,  Field  Office  Manager.  Pocatello 
Field  Office,  Bureau  of  Land 
Management — 1 1 1 1  N  8th  Ave, 
Pocatello,  ID  {208)-47&-6340.  Maps  of 
the  closed  areas  are  available  in  the 
Pocatello  Field  office  and  the  Malad 
Field  Station— 138  So.  Main  St.,  Malad 
City,  ID  (2081-766-4866. 

Dated   November  13.  2000. 
lefTS.  Steele, 

Pocatello  Field  Office  Manager. 
|FK  Doc  00-33034  Filed  12-27-00;  8:45  am) 
BIUJNG  COOE  4310-CG-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[IO-075-2822  JL  F604] 

Notice  of  Closure  to  Livestock  Grazing 
Use  and  Notice  of  Intent  To  lmpour>d 

AGENCY:  Bureau  of  Land  Management, 

Interior 

ACTION:  Notice  of  closure  to  livestock 

grazing  use  and  notice  of  intent  to 

impound. 

SUMMARY:  Effective  immediately,  the 
entire  East  Holbrook  allotment,  #06361, 
is  closed  to  livestock  grazing,  as  well  as 
the  burned  portions  of  the  following 
areas:  Hansel  Mountain  allotment, 
#06365.  referred  to  as  the  Hansel 
Mountain  pasture;  Ridgedale  allotment, 
#06360;  and  Grandine  pasture  of  the 
Curlew  allotment,  #16001.  This  closure 
will  remain  in  effect  until  March  1, 
i;003;  or  until  such  time  as  the 
authorized  officer  of  the  Bureau  of  Land 
Management  (BLM)  Pocatello  Field 
Office  determines  the  closure  mav  be 
lifted. 

This  closure  is  a  direct  result  of  a 
wildland  fire  which  burned  this  area  in 
September  of  2000  and  of  the 
subsequent  rehabilitation  efforts  of  the 
BLM.  The  closure  will  promote  the 
reestablishment  of  vegetation  on  this 
site  and  improve  the  potential  for 
recovery  of  wildlife  and  livestock 
forage. 

This  notice  is  also  to  inform  the 
public/permittees  that  any  unauthorized 
livestock  grazing  upon  public  land  or 
other  lands  under  the  BLM's  control  is 
in  violation  of  4140.1(b)(1)  and  may  be 
impounded.  The  unauthorized  livestock 
may  be  impounded  after  5  days  ft'om 


delivery  of  this  notice  or  any  time  after 
5  days  from  publishing  and  posting  this 
notice.  Unauthorized  livestock  within 
the  entire  East  Holbrook  allotment, 
#06361  as  well  as  those  portions  of  the 
other  allotments  listed  above  may  be 
impounded  without  further  notice  any 
time  in  the  12  month  period  beginning 
5  days  from  receipt  of  this  notice  as 
authorized  by  43  CFR  4150.4-2.  This 
notice  is  issued  in  accordance  with  43 
CFR  4150.4-l(a)  and  (b);  any 
impoundment  of  unauthorized  livestock 
in  connection  with  this  notice  will  be 
done  in  accordance  with  43  CFR 
4150.4-2.  Pursuant  to  43  CFR  4150.4-4. 
any  owner  or  his  agent,  or  both,  or  lien- 
bolder  of  record  of  the  impounded 
livestock  may  redeem  them  under  these 
regulations  or.  if  a  suitable  agreement  is 
in  effect,  in  accordance  with  State  law. 
prior  to  the  time  of  sale  upon  settlement 
with  the  United  States  imder  Sec. 
4150.3  or  adequate  showing  that  there 
has  been  no  violation. 
SUPPLEMENTARY  INFORMATION:  The  area 
of  closure  and  impoundment  affected  by 
this  notice  is  specifically  the  following 
allotments  within  the  Upper  Snake 
River  Districts:  East  Holbrook,  Hansel 
Mountain.  Ridgedale.  and  Curlew,  and 
is  more  specifically  described  wholly  or 
partially:  From  Boise  Meridian.  T.  15  S., 
R.  33  E.'.  sees.  1.  2.  10, 11,  15,  22.  23. 
27.  28.  32.  33,  34;  and  T.  16  S..  R.  33 
E.  sees.  2.  3.  4.  5.  6.  9.  10,  14.  and  15. 
Detailed  maps  of  the  area  closed  to 
livestock  grazing  are  available  at  the 
Malad  Field  Station.  Malad.  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
BLM  Malad  Field  Station.  138  S.  Main, 
Malad.  ID  83252  or  the  BLM  Pocatello 
Field  Office,  1111  N.  8th  Avenue, 
Pocatello,  ID  83201. 

Dated:  November  13.  2000. 
)eff  S.  Steele, 

Pocatello  Field  Manager. 

IFR  Doc.  00-33035  Filed  12-27-00;  8:45  am) 

BILUNG  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-058-01  -1 61 0-OG] 

Red  Rock  Canyon  National 
Conservation  Area,  Las  Vegas,  NV 

AGENCY:  Bureau  of  Land  Management; 

Interior 

ACTION:  Notice  of  availability. 

summary:  Pursuant  to  Public  Law  103- 
621  (11/2/94)  which  expanded  the 
boundaries  of  RRCNCA  as  designated  in 
the  Red  Rock  Canyon  National 
Conservation  Establishment  Act  [Public 
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Law  101-621  11/16/90)  and  amends 
portions  of  the  Act,  the  Las  Vegas  Field 
Office,  BLM,  has  completed  the 
Proposed  General  Management  Plan/ 
Final  Environmental  Impact  Statement 
(GMP/FEIS)  for  Red  Rock  Canyon 
National  Conservation  Area. 

The  Proposed  Plan  and  FEIS  is 
available  to  the  public  for  a  30-day 
protest  period.  The  Proposed  Plan  may 
be  protested  by  any  person  who 
participated  in  the  planning  process  and 
who  has  an  interest  which  is  or  may  be 
adversely  affected  by  the  approval  of  the 
Proposed  Plan.  A  protest  may  raise  only 
those  issues  which  were  submitted  for 
the  record  during  the  planning  process 
(see  43  CFR  1610.5-2). 

All  protests  must  be  written  and  must 
be  postmarked  on  or  before  February  28, 
2001  and  shall  contain  the  following 
information: 

The  name,  mailing  address,  telephone 
number  and  interest  of  the  person  filing  the 
protest. 

A  statement  of  the  issue  or  issues  being 
protested. 

A  statement  of  the  part  or  parts  of  the  part 
or  parts  of  the  document  being  protested. 

A  copy  of  all  documents  addressing  the 
issue  or  issues  previously  submitted  during 
the  planning  process  by  the  protesting  party, 
or  an  indication  of  the  date  the  issue  or 
issues  were  discussed  for  the  record. 

A  concise  statement  explaining  precisely 
why  the  Bureau  of  Land  Management. 
Nevada  State  Director's  decision  is  wrong. 

Upon  resolution  of  any  protests,  an 
Approved  Plan  and  record  of  Decision 
will  be  issued.  The  approval  Plan/ 
Record  of  Decision  will  be  mailed  to  all 
individuals  who  participated  in  this 
planning  process  and  all  other 
interested  publics  upon  their  request. 

ADDRESSES:  Protests  must  be  filed  with: 
Director,  Bureau  of  Land  Management, 
Attn.  Ms.  Brenda  Williams,  Protest 
Coordinator,  1849  C  Street  NW., 
Washington,  DC  20240. 

Copies  of  the  Proposed  Plan  may  be 
obtained  from  the  Las  Vegas  Field 
Office,  W.  Vegas  Drive,  Las  Vegas,  NV 
89108.  Public  reading  copies  are 
available  for  review  at  the  Clark  County 
public  libraries,  all  government 
repository  libraries  and  the  following 
BLM  locations:  Office  of  External 
Affairs,  Main  Interior  Building,  Room 
5000,  1849  C  Street,  NW,  Washington. 
DC;  Public  Room.  Nevada  State  Office, 
1340  Financial  Blvd.,  Reno,  NV;  and  the 
Las  Vegas  Field  Office  at  the  above 
address. 

FOR  ADOmONAL  INFORMATION  CONTACT: 

Gene  Amesen,  GMP  Team  Leader,  at 
BLM's  Las  Vegas  Field  Office  listed 
above  or  telephone  (702)  647-5068. 


Dated:  December  14,  2000. 
Mark  T.  Morse, 

Las  Vegas  Field  Office  Manager. 

[FR  Doc.  00-33244  Filed  12-27-00;  8:45  ami 

BILUNG  COOE  431(M4C-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-O20-1020-PG;  G  01-0060] 

Southeast  Oregon  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Burns  District,  Interior. 
ACTION:  Meeting  notice  for  the 
Southeast  Oregon  Resource  Advison,' 
Council. 

SUMMARY:  The  Southeast  Oregon 
Resource  Advisorj'  Council  (SEORAC) 
vdll  meet  at  the  Shilo  Inn.  Klamath  Falls 
Suites  Hotel  and  Conference  Center. 
2500  Almond  Street.  Klamath  Falls. 
Oregon  97601,  8  a.m.  to  5  p.m..  Pacific 
Standard  Time  (PST).  on  Monday. 
Januarj'  22.  and  conduct  a  field  tour  to 
view  bald  eagles.  Tuesday,  Januar}-  23. 
2001 .  The  tour  will  begin  early  Tuesday 
morning  and  should  last  approximately 
2  hours.  Contact  the  BLM  office  listed 
below  for  exact  time  as  the  tour  date 
approaches. 

The  meeting  will  resume  after  the  tour 
and  should  adjourn  by  2  p.m..  PST. 
Tuesday.  Januar\'  23.  2001.  Topics  to  be 
discussed  by  the  Council  include  the 
Forest  Service  (FS)  Roads  Restoration 
Program,  the  FS  Roadless  Final 
Environmental  Impact  Statement.  BLM 
off-highway  vehicle  strategy  update,  a 
report  from  the  Lakeview  Resource 
Management  Plan  subcommittee,  update 
on  the  Malheur  Landscape  Area 
Management  Plan,  a  presentation  on 
minerals  in  the  southeast  Oregon  area. 
Klamath  Falls  water  issues  update. 
Pelican  Butte  ski  area  update.  Federal 
officials'  update,  reports  on  FS/BLM  fire 
program  expansion.  Count}'  payment 
program,  and  such  other  matters  as  may 
reasonably  come  before  the  Council. 
The  entire  meeting  is  open  to  the  public. 
Information  to  be  distributed  to  the 
Coimcil  members  is  requested  in  WTitten 
format  10  days  prior  to  the  start  of  the 
Council  meeting.  Public  comments  is 
scheduled  for  11  a.m.  to  11:30  a.m.. 
PST,  on  January  22,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
SEORAC  may  be  obtained  from  Holly 
LaChappelle,  Resource  Assistant,  Bums 
District  Office,  HC  74-12533  Hvry  20 
West,  Mines,  Oregon  97738,  (541)  573- 
4501,  or  Holly  LaChappelle@or.blm.gov 


or  from  the  following  web  site  <http:// 
WMTi'.  or.blm.go  v/SEOR-RA  C.  > 

Dated:  December  18.  2000. 
Sandra  C.  Berain. 

ADM.  .Administration 

|FR  Doc.  00-33036  Filed  12-27-00:  8:45  ami 

BILUNG  CODE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-930-1430-ET;  COC-28257] 

Public  Land  Order  No.  7476; 
Revocation  of  Bureau  of  Land 
Management  Order  dated  December 
22, 1949;  Colorado 

AGENCY;  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  revokes,  in  its 
entirety,  a  Bureau  of  Land  Management 
order  as  to  the  remaining  328.13  acres 
of  public  lands  withdrawn  for  the 
Bureau  of  Reclamation's  Missouri  Basin 
Project;  Bijou  No.  2  Reser\'oir.  The  lands 
are  no  longer  needed  for  reclamation 
purposes. 

EFFECTIVE  DATE:  Ianuar>'  29.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Chelius.  BLM  Colorado  State 
Office,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215-7093.  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary-  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S. C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  The  Bureau  of  Land  Management 
Order  dated  December  22.  1949,  which 
withdrew  the  following  described  lands 
for  the  Bureau  of  Reclamation's 
Missouri  Basin  Project,  Bijou  No.  2 
Reservoir,  is  hereby  revoked  in  its 
entirety; 

Sixth  Principal  Meridian 

T.  4  N..  R.  ,59  \V.. 

Sec.  6,  lot  4, 

Sec.  21.SE'^SE"4; 

Sec.  22.  SVV'4SW'4; 

Sec.  27.  NW'4NW>  4.  E'  2SVV'  4.  and 
VV>:SE''4. 

The  areas  described  aggregate  328.13  acres 
in  .Morgan  County. 

2.  At  9  a.m.  on  January-  29.  2001.  the 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
I'j  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  January 
29,  2001,  shall  be  considered  as 
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simultaneously  filed  at  that  time.  Those 
rereived  thereafter  shall  be  considered 
in  the  order  of  filing 

3  At  9  a.m  un  Ianuar\-  29,  2001.  the 
lands  will  be  opened  to  location  and 
entrv  under  the  United  States  mining 
laws  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  anv  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  L'  S.C.  38  (1994).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Dated:  December  19.  2000. 
Sylvia  V,  Baca. 

Assistant  St'(  rftary  of  the  Interior 

[FK  Doc    00-13245  Filed  12-27-00;  8:45  am) 

BILUNG  COOe  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-958-1430-ET;  HAG01-0025:  WA- 
19679] 

Public  Land  Order  No.  7475;  Partial 
Revocation  of  the  Geological  Survey; 
Order  Dated  July  25,  1952;  Washington 

AGENCY:  Bureau  nf  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  partially  revokes  a 

Geological  Sur\ev  order  insofar  as  it 
affects  1,159.54  acres  of  lands 
withdrawn  for  Bureau  of  Land 
Management  Power  Site  Classification 
No.  426.  The  lands  are  no  longer  needed 
for  the  purpose  for  which  they  were 
withdrawn.  This  action  will  open  56.22 
acres  to  surface  entry.  These  lands  have 
been  and  will  remain  open  to  mining 
and  mineral  leasing.  The  remaining 
1.103.32  acres  of  lands  are  included  in 
overlapping  withdrawals  or  have  been 
conveyed  out  of  Federal  ownership,  and 
will  remain  closed  to  surface  entry  and 
mining. 

EFFECTIVE  DATE:  Ianuar\-  12,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  [.  St.  Mar>-,  BLM  Oregon' 
Washington  State  Office.  P.O.  Box  2965. 


Portland.  Oregon  97208-2965.  503-952- 
6168. 

Bv  virtue  of  the  authority  vested  in 
the  Secretary'  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  .Kct  of  1976,  43  U.S.C, 
1714  (1994).  it  is  ordered  as  follows: 

1   The  Geological  Survey  Order  dated 
|ulv  25.  1952.  which  e.stablished  Power 
Site  Classification  No.  426,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  lands: 

U'illamelle  .Meridian 

r.  i  N  .  K   18  E., 

See.  22,  NV2NE''4  and  SE'aNE'A. 
T.  4  N.,  R.  22  E.. 

Sec.  23,  SE'aSW'/*; 

Ser.  24,  NE'/4NW'/4: 

Sec.  28,  SEV4NE''4.  NE'/.SWV4.  .iiid 
NWV4SEV«. 
r.  4  N.,  R.  23  E., 

Sec.  12,  SE'  4NE''4: 

Sec.  18,  SE'/4NE'  4  and  NE'.4SWV«. 
T.  5N..  R.  24  E.. 

Sec.  32.  S'/2NEV4SVVV4  and  SV2N'/2SEV4; 

sec.  34.  SV2SV2SV2SWV4SW'/4: 

Sec.  35.  SV2SEV4: 

Sec.  36.  SV2NEV4.  SE'/4NWV/4,  and  SV2. 
T.  5N.,R.  25  E.. 

Set.  12.  lot  2; 

Sec.  13.  lot  5: 

Sec.  14,  lots  3.  4.  6,  7.  8,  and  9: 

Sec.  22,  lot  9. 
T.  5N.,R.  26E.. 

Sec.  12.  VV  ..SW /4SEV4NW'/4. 
SE''4SVVV4SE''4NW'/4. 
W'V!SWV4NEV4SE"4. 
SEV4SWV4NEV4SE'/4.  and 
SWi,4SEV4NEV4SE'/«. 

The  areas  described  aggregate  1.159.54 
acres  in  Benton  and  Klickitat  Ojunties. 

2.  At  8:30a  m,  on  lanuary  12.  2001. 
the  following  described  lands,  which 
are  included  in  paragraph  1,  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid  and 
existing  rights,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law. 

Willamette  Meridian 

I    4  \  ,R  23  E. 

Sec.  12.  NW'/4NW'/4  SE'aNE'A; 

Sec.  18.  N'''2SEV4NE'  4  and 
NV2S'/2SEV4NEV4. 
T.  5N,R.  25E.. 

Sec   14.  lots  6  and  8. 

The  areas  described  aggregate  56.22  acres 
in  Benton  and  Klii  kit.it  Ciounfies. 

3  The  lands  described  in  paragraph  1, 
excluding  those  described  in  paragraph 
2,  are  within  the  fohn  Day  Lock  and 
Darn  Project,  the  Umatilla  National 
Wildlife  Refuge,  or  have  been  conveyed 
out  of  Federal  ownership,  and  will 
remain  closed  to  surface  entrv  and 
mining. 


Dated:  December  19,  2000. 
Sylvia  V.  Baca. 

Assistant  Secretan,'  of  the  Interior. 

|FR  Doc.  00-33246  Filed  12-27-00;  8:45  am) 

BILUNG  CODE  431&-33-4> 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-056-1430-ES;  N-41 568-38] 

Notice  of  Realty  Action:  Correction 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Correction  to  Notice  of  Realty 

Action. 


SUMMARY:  On  December  6.  2000.  a 
Notice  of  Realty  Action  (NORA)  was 
published  in  the  Federal  Register  for 
the  title  transfer  of  Recreation  or  Public 
Purposes  Patent  #27-96-0002.  The 
NORA  incorrectly  cited  the  authority  for 
the  transfer  as  the  Federal  Land  Policy 
and  Management  Act.  The  authority  for 
this  transfer  is  the  Recreation  &  Public 
Purposes  Act. 

Dated   December  14,  2000 
Rex  Wells. 

Assistant  Field  Manager.  Las  Vegas.  W 
(FR  Dot .  00-33037  Filed  12-27-00;  8:45  amj 

BILUNG  COOE  4510-HC-I> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Capital  Memorial 
Commission;  Notice  of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  (the 
Commission)  will  be  held  at  1  p.m.  on 
Tuesday,  Januar\'  16.  at  the  National 
Building  Museum,  Room  312.  5th  and  F 
Streets.  N'W..  Washington.  DC. 

The  purpose  of  the  meeting  will  be  to 
discuss  currently  authorized  and 
proposed  memorials  in  the  District  of 
Columbia  and  environs. 

In  addition  to  discussing  general 
matters  and  routine  business,  the 
Commission  will  consider: 

Action  Item 

Consideration  of  a  recommendation 
relative  to  placement,  within  Area  I  as 
established  by  the  Commemorative 
Works  Act  of  1986.  of  the  Memorial  of 
Honor  Veterans  Who  Become  Disabled 
While  Serving  in  the  Armed  Forces  of 
the  United  States  of  America. 

The  Commission  was  established  by 
Public  Law  99-652,  the  Commemorative 
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Works  Act,  to  advise  the  Secretary  and 
the  Administrator,  General  Services 
Administration,  (the  Administrator)  on 
policy  and  procedures  for  establishment 
of  (and  proposals  to  establish) 
commemorative  works  in  the  District  of 
Columbia  and  its  environs,  as  well  as 
such  other  matters  as  it  may  deem 
appropriate  concerning  commemorative 
works. 

The  Commission  examines  each 
memorial  proposal  for  conformance  to 
the  Commemorative  Works  Act,  and 
makes  recommendations  to  the 
Secretary  and  the  Administrator  and  to 
Members  and  Committees  of  Congress. 
The  Commission  also  serves  as  a  source 
of  information  for  persons  seeking  to 
establish  memorials  in  Washington,  DC, 
and  its  environs. 

The  members  of  the  Commission  are 
as  follows:  Director,  National  Park 
Service;  Chairman,  National  Capital 
Planning  Commission;  Architect  of  the 
Capitol;  Chairman,  American  Battle 
Monuments  Commission;  Chairman, 
Commission  of  Fine  Arts;  Mayor  of  the 
District  of  Colimibia;  Administrator, 
General  Services  Administration;  and 
Secretary  of  Defense. 

The  meeting  will  be  open  to  the 
public.  Any  person  may  file  with  the 
Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 
Persons  who  wish  to  file  a  written 
statement  or  testify  at  the  meeting  or 
who  want  further  information 
concerning  the  meeting  may  contact  Ms. 
Nancy  Yoimg,  Executive  Secretary  to 
the  Commission,  at  (202)  619-7097. 

Dated:  December  22,  2000. 
Joseph  M.  Lawler, 

Regional  Director,  National  Capital  Region. 
[FR  Doc.  00-33094  Filed  12-27-00;  8:45  am] 
BILUNQ  COOE  4316-70-M 


DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  of  Consent  Decree 
Pursuant  to  ttte  cidrnprehenslve 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v, 
American  Home  Products,  Corp,  et  ai, 
Civil  Action  No,  C00-4173MWB,  was 
lodged  on  December  8,  2000,  with  the 
United  States  District  Coiurt  for  the 
Northern  District  of  Iowa. 

In  this  action  the  United  States  sought 
to  recover,  pursuant  to  Section  107  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607, 
response  costs  inciured  and  to  be 
incurred  by  the  U.S.  Environmental 


Protection  Agency  ("EPA")  in  response 
to  the  release  of  hazardous  substances 
into  the  environment  at  or  from  the 
InterChem  Superfund  Site  (hereinafter 
"the  Site")  located  in  Alton,  Iowa, 

The  proposed  Consent  Decree 
embodies  an  agreement  with  four 
potentially  responsible  parties  ("PRPs") 
pursuant  to  Section  107  of  CERCLA.  42 
U.S.C.  9607,  to  pay  $212,400  in  past 
response  costs  for  EPA's  unreimbin-sed 
oversight  costs.  The  PRPs,  American 
Home  Products,  Corp,,  American 
Cyanamid  Company,  Solvay  America, 
Inc.,  and  Salsbury  Chemicals.  Inc..  are 
successors  to  Salsbury  Laboratories,  Inc. 
("SLI"),  SU  had  sent  raw  pesticide 
ingredients  including  malathion,  which 
is  a  hazardous  substance,  to  the  Site  for 
formulation,  which  was  then  returned  to 
SLI  as  finished  pesticide  products,  A 
jemoval  action  at  the  Site  to  remove 
hazardous  substances,  including 
malathion,  was  undertaken  by  other 
PRPs  with  EPA  oversight  and  was 
completed  in  1996.  The  defendants  are 
paying  $212,400  which  is  proportionate 
to  the  costs  incurred  by  the  other  PRPs 
who  undertook  the  prior  removal.  This 
payment  leaves  EPA's  outstanding 
unreimbursed  response  costs  at  less 
than  $25,000,  at  a  Site  where  the  total 
response  action  expenditures,  including 
expenditures  by  PRPs,  were  over  $1.5 
million. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree,  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environmental  and 
Natural  Resources  Division.  Department 
of  Justice,  P,0,  Box  7611,  Washington. 
DC  20044-7611,  and  should  refer  to 
United  States  v.  American  Home 
Products,  Corp..  et  al,  DOJ  Ref.  No,  90- 
11-3-06738. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Iowa,  Hach  Building,  Suite  400,  401  1st 
Street,  SE.,  Cedar  Rapids,  Iowa  52401, 
and  the  Region  VII  Office  of  the 
Environmental  Protection  Agency, 
Region  VII  Records  Center,  901  N.  5th 
St.,  Kansas  City,  KS  66101,  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  by  mail  from  the  Consent 
Library,  U,S.  Department  of  Justice. 
Environmental  Enforcement  Section, 
Post  Office  Box  7611,  Washington.  DC 
20044.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $5,50  (25  cents 


per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

Bruce  Gelber, 

Chief.  Environmental  Enforcement  Section 
Environment  and  Xatural  Resources  Division. 
|FR  Doc.  00-33054  Filed  12-27-00:  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Judgments 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  Fed.  Reg.  19029, 
and  42  U.S,C.  9622(d).  notice  is  hereby 
given  that  two  proposed  consent  decrees 
in  United  States  v.  Champion  Chemical 
Company,  Inc.,  Imperial  Oil  Company, 
Inc.,  Emil  Stevens  and  June  Stevens. 
DOJ  #  90-11-2-946.  Civ.  No.  96-1521 
(AET).  were  lodged  in  the  United  States 
District  Court  for  the  District  of  New 
Jersey  on  December  7,  2000.  The 
consent  decrees  resolve  or  partially 
resolve  the  liability  of  defendants 
Champion  Chemical  Company,  Inc., 
Imperial  Oil  Company.  Inc..  Emil 
Stevens,  and  June  Stevens  under 
Sections  107(a)  and  106(b)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liabilitv 
Act  ("CERCLA").  42  U.S.C.  9607(a)  and 
9606(b).  relating  to  the  hnperial  Oil 
Company,  Inc./Champion  Chemical 
Superfund  Site  located  in  Marlboro 
Township.  Monmouth  County.  New- 
Jersey  (the  "Imperial  Site").  The  consent 
decrees  also  resolve  the  liability  of  these 
settling  defendants  under  Section  107(a) 
of  CERCLA.  42  U.S.C.  9607(a).  for  the 
Bimit  Fly  Bog  Superfund  Site  located 
within  Marlboro  Township  and  Old 
Bridge  Township,  New  Jersev  (the 
"Burnt  Flv  Bog  Site"). 

Under  the  proposed  consent  decree 
between  the  United  States.  Champion 
Chemical  Company,  Inc.  ("Champion"), 
Imperial  Oil  Company.  Inc. 
("Imperial"),  and  the  State  of  New 
Jersey,  settling  defendants  Champion 
and  Imperial,  based  on  their 
representations  of  a  limited  ability  to 
pay,  will  make  payments  toward 
reimbursement  of  the  United  States' 
response  costs  for  the  Imperial  Site  and 
the  Burnt  Fly  Bog  Site.  These  payments, 
totaling  at  least  $1,375  million 
(additional  amounts  are  owed  as  a 
percentage  of  profits),  will  be  deposited 
into  site  special  accounts  for  the 
hnperial  Site  and  the  Burnt  Fly  Bog  Site 
to  fund  future  response  actions.  SetUing 
defendants  will  also  pay  to  United 
States  and/or  to  the  State  of  New  Jersey 
a  portion  of  their  insurance  recoveries 
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related  to  the  sites  and  proceeds  from 
the  sale  of  property  at  the  Imperial  Site. 
Additionally.  Champion  and  Imperial 
will  jointly  pay  the  sum  of  575,000  as 
a  civil  penalty  for  violations  of  EPA's 
unilateral  administrative  orders  for  the 
Imperial  Site  In  return,  the  United 
States  and  the  State  will  provide  to 
Champion  and  Imperial  covenants  not 
to  sue  as  to  (a)  past  response  costs 
incurred  in  connection  with  the 
Imperial  Site  and  (b)  past  and  future 
response  costs  incurred  in  connection 
with  the  Burnt  Fly  Bog  Site. 

Under  the  proposed  consent  decree 
between  the  United  States.  Emil  Stevens 
and  lune  Stevens,  the  settling 
defendants  agree  to  pay  to  the  United 
States  S300.000  toward  the  Imperial  Site 
and  $100,000  toward  the  Burnt  Fly  Bog 
Site  in  reimbursement  of  response  costs 
incurred  in  connection  with  the  two 
sites.  These  amounts  will  be  deposited 
into  site  special  accounts  for  the 
Imperial  Site  and  the  Burnt  Fly  Bog  Site 
to  fund  future  response  actions.  The 
settling  defendants  also  agree  to  limit 
their  future  involvement  with,  and 
income,  from  Champion  and  Imperial. 
In  return,  the  United  States  will  provide 
to  Emil  and  June  Stevens  covenants  not 
to  sue  as  to  past  and  future  response 
costs  incurred  in  connection  with  the 
Imperial  Site  and  the  Burnt  Fly  Bog  Site 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
written  comments  relating  to  the 
proposed  consent  decrees.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division. 
Department  of  lustice.  Washington.  DC 
20530.  and  should  refer  to  United  States 
V  Champion  Chemical  Companv.  Inc.. 
et  al.  DOI  *  90-1 1-2-946.  The 
proposed  consent  decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  District  of  New  Jersey, 
402  East  State  Street,  Room  502. 
Trenton.  New  Jersev  08608;  and  at  the 
Region  II  Office  of  the  U.S. 
Environmental  Protection  Agency.  290 
Broadway.  New  York.  New  York  10278 
Copies  of  the  Consent  Decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Librarv'.  United  States 
Department  of  Justice,  P.O.  Box  76 11 . 
Ben  Franklin  Station.  Washington.  DC 
20044.  In  requesting  a  copy  of  the 
consent  decree  between  the  United 
States.  Champion,  Imperial,  and  the 
State  of  New  Jersev,  please  enclose  a 
check  in  the  amount  of  S15.25  (25  cents 
per  page  reproduction  costs)  payable  to 
the  Consent  Decree  Librar\-  In 
requesting  a  copy  of  the  consent  decree 
between  the  United  States.  Emil 
Stevens,  and  June  Stevens,  please 


enclose  a  check  in  the  amount  of  $1 1.00 
(25  cents  per  page  reproduction  costs) 
payable  to  the  Consent  Decree  Library. 

Bruce  Gelber. 

Chief.  Environmental  Enfoirement  Section. 
Environment  and  SatumI  Resources  Division. 
!FR  Dm    00- .130.56  Filed  12-27-O0;  8:45  am) 
BILUNG  COOE  4410-15-4I 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
for  Payment  of  Civil  Penalty  for 
Violations  of  ttie  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  4.  2000.  a 
proposed  Consent  Decree  in  United 
States  v  Columbus  McKinnon 
Corporation.  Civil  Action  No.  COO- 
3096MWB.  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Iowa. 

In  this  action,  the  United  State  seeks 
civil  penalties  for  Columbus  McKinnon 
Corporation's  ("Columbus  ")  violations 
of  Section  1 1 2  of  the  Clean  Air  Act.  42 
use  7412,  and  of  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Chromium  Emissions 
from  Hard  and  Decorative  Chromium 
Electroplating  and  Chromium 
Anodizing  Tanks,  codified  at  40  CFR 
part  63,  subpart  N.  The  allegations 
occurred  at  a  facility  located  in  Laurens, 
Iowa,  which  is  owned  by  Columbus 
McKinnon  Corporation,  and  concern  the 
failure  to  comply  with  the  Chromium 
emission  limitations,  untimely 
submission  of  initial  notification,  and 
conducting  an  untimely  performance 
test  Under  the  Consent  Decree, 
Columbus  will  pay  a  civil  penalty  of 
$60,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Columbus  McKinnon 
Corporation.  DOJ  #90-5-2-1-06754. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  401  1st  St.  SE,  Cedar  Rapids, 
Iowa,  52401:  at  EPA  Region  VII,  901  N. 
5th  Street.  Kansas  City,  KS,  66101:  or 
can  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611. 
United  States  Department  of  Justice. 
Washington.  DC,  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
check  of  S5  25  (25  cents  per  page 


reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

Stephen  |.  Rapp, 

United  States  Attorney,  Northern  District 

Iowa. 

|FR  Doc.  00-33248  Filed  12-27-00;  8:45  am) 

BILLING  COOE  4410-'  -  M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  AmefKled 

Notice  is  hereby  given  that  on 
December  18,  2000,  a  proposed  consent 
decree  in  United  States  v.  Hexagon 
Laboratories  of  New  York.  Inc.,  et  al.. 
Civil  Action  No,  96  Civ.  2911  (DAB), 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  New  York. 

In  this  action,  the  United  States 
sought  the  recovery  of  response  costs 
incurred  by  the  United  States  with 
respect  to  the  Hexagon  laboratories 
Superfund  Site  (the  "Site")  in  the 
Bronx,  New  York.  The  proposed  consent 
decree  resolves  the  United  States' 
claims  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601  et  seq., 
against  defendant  Louis  P.  Wiener 
relating  to  the  Site.  Under  the  terms  of 
the  proposed  consent  decree.  Mr. 
Wiener  will  pay  $110,000,  in 
installments,  in  satisfaction  of  the 
United  States'  claims. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Hexagon 
Laboratories  of  New  York,  Inc..  et.  al.. 
Civil  Action  No.  96  Civ.  2911  (DAB), 
D.J.  Ref.  90-11-3-1662. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Southern  District  of 
New  York,  100  Church  Street,  New 
York,  New  York  10007,  and  at  U.S.  EPA 
Region  II.  290  Broadway,  New  York, 
New  York  10007.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611, 
Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  enclose  a 


Federal  Register/ Vol.  65,  No.  250 / Thursday.  December  28.  2000 /Notices  82391 


check  in  the  amount  of  $5.00  (25  cents 
per  page  reproduction  cost). 

Bruce  Gelber, 

Chief.  Environmental  Enforcement  Section. 
En\  ironmental  and  \atural  Resources 
Division. 

IFR  Doc.  00-33057  Filed  12-27-00:  8:45  am] 

BILUNG  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  and 
the  Oil  Pollution  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  the  Department  of 
Justice  gives  notice  that  a  proposed 
consent  decree,  in  United  States  v. 
Petroleum  Specialties,  Inc.,  et  a!.,  Civil 
No.  99-72421  (E.D.  Mich.),  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Michigan  on 
December  7,  2000,  pertaining  to  the 
Petroleum  Specialties,  Inc.  Site  (the 
"Site"),  located  in  Flat  Rock,  Wayne 
County,  Michigan.  The  proposed 
consent  decree  would  resolve  the 
United  States'  civil  claims  against 
Petroleum  Specialties,  Inc.  ("PSI")  and 
Marvin  Fleischman  (collectively,  the 

"Settling  Defendants"),  under  Sections 
107(a)  and  113(g)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
use.  §§  9607(a)  and  9613(g},  and 
against  PSI  under  Sections  1002,  1015 
and  1017  of  the  Oil  Pollution  Act  of 
1990  ("OPA"),  33  U.S.C.  §§2702,  2715 
and  2717,  in  connection  with  the  Site. 
Under  the  proposed  consent  decree, 
PSI  stipulates  to  entry  of  a  judgment 
against  itself  in  the  amount  of  $6 
million  for  federal  Response  Costs  and 
Removal  Costs  incurred  at  the  Site.  In 
addition,  the  proposed  consent  decree 
requires  Marvin  Fleischman  to  make 
payments  totaling  $150,000  to  the 
United  States  for  federal  Response  Costs 
and  Removal  Costs  incurred  at  the  Site 
following  entrj'  of  the  proposed  consent 
decree.  The  consent  decree  includes, 
inter  alia,  a  covenant  not  to  sue  by  the 
United  States  under  Sections  106  and 
107  of  CERCLA.  42  U.S.C.  §§9606  and 
9607.  and  under  Section  1002(b)(1)  of 
OPA,  33  U.S.C.  §  2702(b)(1),  and 
provisions  relating  to  Settling 
Defendants'  receipt  of  insurance 
proceeds  for  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 


addressed  to  the  Assistant  Attorney 
General,  Environmental  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  United  States 
V.  Petroleum  Specialties.  Inc..  et  al.. 
Civil  No.  99-72421  (E.D.  Mich),  and 
DOJ  Reference  Nos.  90-11-2-1374  and 
90-5-1-1-4530. 

The  proposed  consent  decree  may  be 
examined  at:  (1)  The  Office  of  the 
United  States  Attorney  for  the  Eastern 
District  of  Michigan.  Suite  2001.  211 
West  Fort  Street.  Detroit,  Michigan 
48226-3211  (313-226-9790):  and  (2)  the 
United  States  Enviroimiental  Protection 
Agency  (Region  5).  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604-3590 
(contact:  Diana  Embil  (312-886-7889)). 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Consent  Decree  Library.  U.S. 
Department  of  Justice.  P.O.  Box  7611. 
Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  DOJ  Reference 
Numbers  and  enclose  a  check  in  the 
amount  of  $8.25  for  the  consent  decree 
and  one  appendix  (33  pages  at  25  cents 
per  page  reproduction  costs),  made 
payable  to  the  Consent  Decree  Library. 

Bruce  S.  Gelber, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Satural  Resources  Division 
[FR  Doc.  00-33249  Filed  12-27-00:  8:45  ami 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act  and 
ttie  Safe  Drinking  Water  Act 

In  accordance  with  28  CFR  50.7.  38 
Fed.  Reg.  19029,  notice  is  hereby  given 
that  on  December  8.  2000,  a  proposed 
consent  decree  in  United  States  v. 
Puerto  Rico  Aqueduct  and  Sewer 
Authority.  Civil  Action  No.  00-2554 
(JAF),  was  lodged  with  the  United  States 
District  Court  for  the  District  of  Puerto 
Rico.  The  complaint  in  this  action 
alleged  that  the  Puerto  Rico  Aqueduct  & 
Sewer  Authority  ("PRASA")  has  been 
violating  the  Clean  Water  Act  ("CWA"). 
33  U.S.C.  1251,  et  seq.,  by  discharging 
wastewater  from  23  of  its  drinking  water 
treatment  plants  in  excess  of  the  effluent 
limitations  in  the  appUcable  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permits  or  without 
possessing  such  permits.  The  complaint 
also  alleged  that  PRASA  failed  or  is 
failing  to  provide  filtration  of  the 
surface  waters  it  uses  to  supply  drinking 
water  to  20  of  its  public  water  systems 
in  violation  of  the  Surface  Water 
Treatment  Rule  ("SWTR  "),  40  CFR 


141.70,  et  seq..  and  the  Safe  Drinking 
Water  Act  ("SDWA-).  42  U.S.C.  300f.  et 
seq.  The  complaint  sought  injunctive 
relief  and  civil  penalties. 

The  Consent  Decree  requires  PR.'\SA 
to  pay  a  total  cash  penalty  of  S550.000 
to  settle  these  violations  of  the  CWA 
and  the  SDWA.  as  well  as  to  implement 
two  supplemental  environmental 
projects  ("SEPs").  The  two  SEPs  involve 
the  connection  of  two  non-Pli.'\SA 
drinking  water  systems,  which  currentlv 
do  not  have  filtered  water,  to  one  of 
PRASA's  public  water  systems  that 
receives  filtered  drinking  water.  The 
estimated  cost  of  these  two  SEPs  is 
S490.600. 

With  regard  to  the  PRASA  drinking 
water  treatment  plants  violating  the 
CWA.  the  Consent  Decree  requires 
PRASA  to  achieve  complicance  in 
accordance  with  schedules  for 
individual  plants  which  var\-  from  two 
to  four  years  in  duration.  As  to  the 
PRASA  public  water  systems  that  have 
not  achieved  compliance  with  the 
SWTR.  the  Consent  Decree  requires 
PRASA  to  remedy  its  noncompliance  by 
constructing  filtration  facilities, 
connecting  public  water  systems  to 
other  PRASA  public  water  systems  that 
have  filtration  plants,  or  installing 
groundwater  well  systems  in  lieu  of  the 
use  of  unfiltered  surface  water  supplies. 
The  completion  dates  in  the  SDWA 
compliance  schedules  for  individual 
public  water  systems  are  in  2000-2002. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  Department  of  Justice.  P.O. 
Box  7611.  Washington.  DC  20044.  and 
should  refer  to  United  States  v.  Puerto 
Rico  Aqueduct  and  Sewer  Authority. 
D.J.  Ref.  90-5-1-1-06179,  90-5-1-1- 
06475. 

The  proposed  consent  decree  mav  be 
examined  at  the  office  of  the  United 
States  Attorney.  Federal  Office  Building, 
Rm.  101.  Carlos  E.  Chardon  Avenue. 
Hato  Rev,  Puerto  Rico  00918  and  at  the 
Region  II  office  of  the  Environmental 
Protection  Agency.  290  Broadway.  .New 
York,  New  York  10007.  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library.  P.O. 
Box  7611,  Washington.  DC  20044.  In 
requesting  a  copy,  please  enclose  a 
check  (there  is  a  25  cent  per  page 
reproduction  cost)  in  the  amount  of 
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S19.75  payable  to  the  ■Consent  Decree 
Library  " 

Bruce  S.  Gelber. 

Chief.  Section  Environment  &■  Natural 

Resources  Division. 

|FR  Dor.  00-3305S  Filed  12-27-00;  8:45  ami 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretarv'  of  Labor  under  section  221(a) 
oftheTrade  Act  of  1974  Cthe  Act' ')  and 
are  identified  in  the  Appendix  to  this 


notice.  I'pon  receipt  of  these  petitions, 
the  Director  of  tht;  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II. 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separati(jns  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
reque.st  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 

Appendix 

Petitions  Instituted  on  12/11/2000 


Assistance,  at  the  address  shown  below, 
not  later  than  January  8,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  8. 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  N\V.,  Washington, 
DC  20210. 

Dated:  Signed  at  Washington.  DC  this  llth 
day  of  December.  2000. 
Edward  A.  Tomchick. 

Trade  Adjustment  Assistance. 


TA-W 


Subject  fimn  (petitioners) 


Location 


38.395    Baxter  Healthcare  Corp  (Wrks) 

38.396  I  Philips  Display  Component  (IBEW) 

38.397  Owens-BrocKway  Glass  (GMPi 

38.398   G  F   Wnght  Steel  (Wrks) 

38.399   Reactive  Metals  and  Alloy  (Comp) 

38  400   Potlatch  Corp  (Wrks) 

38.401    Calibrated  Charts  Corp  iWrksi 

38.402  Comp  Air  (WrKsi      

38  403   ICI  Explosives  iWrks)  

38  404   Lending  Textile  Co  (Comp)  

38,405  Catxjt  Perlormance  (Wrksi  

38,406 Philadelphia  Gear  Corp  dAMAW) 

38.407  Tower  Automotive  Prod  (DALUi 

38.408  Williams  Energy  (WrkS) 

38.409  Money's  Foods  US   Inc   iCompi 

38  410  Editonal  America  (Wrks) 

38  411  Enterpnse  Lumt)er  (Compi 

38,412  Columbia  Falls  Aluminum  iCompi 

38  413  Binns  Machinery  Products  (Compi 

38.414  Villazon  and  Co    Inc   (Compi 

38.415  Remley  and  Co    Inc   iComp: 

38.416   Willamette  Electric  (Comp)  

38.417    Wing  Industnes   Inc   iWrks)  

38  418   Hartwr  Industnes  I  Comp) 

38.419  John  Campbell  and  Co  iWrks)  .  ... 

38.420  Apex  Systems.  Inc   (Comp)   

38.421  Wiscassett  Mills  Co  (Comp)  

38  422   LTV  Stee!  Corp   lUSWAi    

38  423   US  Steel  Group  I USWA)  


Date  of 
petition 


Product(s) 


Round  Lake.  IL 

Ottawa  OH    

Brockway.  PA       

Worcester  MA       

West  Pittsburg   PA  

Cloquet   MN         

Batavia   NY , 

Sidney   OH     

Joplin   MO       

Montgomery   PA    

Boyertown   PA       

King  ot  Prussia,  PA  .... 

Milwaukee,  Wl      

Broomfield   MN       

Blandon,  PA  

Miami,  FL   

Arlington   WA         

Columbia  Falls   MT  ... 

Cincinnati  OH        

Tampa  FL      

Albion   NY     

Portland.  OR         

Mt   Pleasant  TX    

Traverse  City   Ml    

Perkasie   PA  

Colorado  Springs  CO 

Kannapolis   NC  

Aliquippa,  PA    

Pittsburgh,  PA  


11/16/2000  Medical  pumps. 

1 1/10/2000  Color  TV  picture  tubes. 

1 1/14/2000  Glass  containers. 

11/22/2000  Woven  hardware  cloth. 

1 1/27/2000  Metals  and  alloys 

1 1/27/2000  Wood  products,  paper  board,  tissue 

1 1/27/2000  Paper  recording  charts. 

1 1/15/2000  Air  compressors  and  parts. 

11/17/2000  Ammonium  nitrate 

11/17/2000  Decorative  textile  trim 

12/01/2000  Tanalum  wire 

11/27/2000  Power  transmissions,  speed  reducers. 

11/22/2000  Commercial  truck  rails 

1 1/28/2000  Processing  plant — oil  and  gas 

12/01/2000  Grocery  store 

11/28/2000  Spanish  magazines. 

11/30/2000  Lumber 

11/21/2000  Aluminum  ingot 

11/16/2000  Roll  lathes— steel  mills. 

12/04/2000  Cigars — machine  made. 

11/30/2000  Commercial  lithography 

11/22/2000  Automotive  starters,  altemators 

1 1  /27'2000  Wooden  door  parts 

1 1/25/2000  Point  of  purchase  displays 

11/29/2000  Textile  dyes 

1 1/28/2000  Optical  test  media  equipment 

11/29/2000  Yarn 

1 1/22/2000  Flat  rolled  coated  products. 

1 1  '22/2000  Flat  rolled  coated  products 
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[PR  Doc.  00-33070  Filed  12-27-00;  8:45  am) 

BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,377] 

OeartMm  Brass,  21st  Century 
Companies,  Inc.,  Media,  PA;  Notice  of 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  4,  2000  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Dearborn  Brass,  21st  Century 
Companies,  Inc.,  Media,  Pennsylvania. 

The  petition  verification  stage  of  the 
investigation  revealed  the  petitioning 
group  of  workers  are  actually  located  in 
Tyler,  Texas.  The  worker  group  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-VV-38,349).  Consequently, 
further  investigation  in  this  case  woiild 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  12th  day  of 
December,  2000. 

Linda  G.  Poole, 

Certifying  Officer.  Division  Trade  Adjustment 
Assistance. 

|FR  Doc.  00-33072  Filed  12-27-00;  8:45  am] 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,919] 

Guess?,  Inc.,  Los  Angeles,  Caiifomia; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  dated  December  1, 
2000,  the  petitioners  request 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA), 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  November  3,  2000, 
and  published  in  the  Federal  Register 
on  December  6,  2000  {65  FR  76289). 

Pursuant  to  29  CFR  90, 18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 


(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  November  3,  2000.  denial  of  TAA 
for  workers  of  Guess?.  Inc..  was  based 
on  the  finding  the  workers  separated 
from  employment  at  the  subject  firm  in 
Los  Angeles,  California,  were  engaged  in 
distribution  of  apparel  and  not  in  the 
production  of  an  article  as  required  in 
the  group  eligibility  requirements  of  the 
Trade  Act  of  1974." 

The  petitioners,  in  the  application  for 
reconsideration,  state  that  some  of  the 
distribution  workers  were  formerly 
employed  in  production  operations 
(cutting,  samples  and  embroidery). 
Workers  were  transferred  to  distribution 
before  being  separated  from 
employment. 

Although  not  elaborated  on  in  the 
negative  determination,  sales  and 
production  at  Guess?,  Inc.,  Los  Angeles. 
Caiifomia,  increased  in  the  relevant 
time  period.  Consequently,  there  was  no 
basis  for  further  investigation. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  18th  da\  of 
December  2000. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  00-33061  Filed  12-27-00;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,364] 

Johnson  and  Johnson  Medical,  Inc.,  El 
Paso,  TX;  Notice  of  Termination  of 
investigation 

Pursuant  of  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  27,  2000  in 
response  to  a  petition  which  was  filed 
by  a  company  official  on  behalf  of 
workers  at  Johnson  and  Johnson 
Medical,  Inc.  in  El  Paso.  Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently. 


further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  U  C  this  12th  day 
of  December.  200U. 
Linda  Poole. 

Certifying  Otficer.  Division  of  Trade 

.'\diiistnient  .■\ssistance. 

|FR  Dot  -  00-.-i;i07l  Kilrd  iii-^r-OO,  845  am] 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-38,077]  ^ 

Paris  Accessories,  Inc.  Belt  Division, 
Allentown,  Pennsylvania;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Paris  Accessories.  Inc..  Belt  Division. 
Allentown.  Pennsylvania.  The 
application  contained  no  new- 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

T.^-\V-38.077:  Pans  .Accessories,  Inr  .  Beit 
Division  .-Mlentown,  Pennsvhania 
(December  12.  2000) 

Signed  at  Washington,  DC  this  13Ih  da\  of 
December,  2000. 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adiustment 

Assistance. 

[FR  Dot    00-33073  Filed  12-27-OU.  8  4t  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-37,571  andTA-W-37.517A] 

Rugged  Sportswear,  Siler  City,  NC  and 
Walstonburg,  NC;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Applv  for 
Worker  Adjustment  Assistance  on  Mav 
30.  2000.  applicable  to  workers  of 
Rugged  Sportswear.  Siler  City.  North 
Carolina.  The  notice  was  published  in 
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the  Federal  Register  nn  June  29.  2000 
jH5FR40i:U) 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  suhjec.t  firm,  New 
findings  show  that  worker  separations 
occurred  at  subject  firms'  VValstonburg 
North  r.aroHna  faciUty  when  it  closed  in 
October.  2000  The  workers  were 
engaged  in  the  production  of  sweat 
shirts,  sweat  pants  and  sweat  shorts. 

.•\ccordinglv.  the  Department  is 
amending  the  certification  to  include 
the  workers  at  the  Walstonburg.  North 
Carolina  locatiim  of  Rugged  Sportswear. 
The  intent  of  the  Department's 
certification  is  to  include  1 1  workers  of 
Rugged  Sportswear  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-VV-37.571  is  hereby  issued  as 
follows; 

Ml  workers  of  Rugged  Sportswear.  Siler 
City,  \orth  Cdrolina  (TA-VV-37.571)  and 
Walstonburg.  North  Carolina  (TA-VV- 
i7.57lA)  who  became  totally  or  partialK 
separated  from  employment  on  or  after 
March  31.  1999  through  May  30.  2002  are 
eligible  to  applv  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC  this  15th  day  of 
December.  2000. 
Linda  G.  Poole, 

Cfrtifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Dof    00-riOfi7  Filed  12-27-00:  8:45  am] 

BILLING  COOe  4S10-3O-M 


DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 

rrA-W-38,237] 

STAEG  Hamatech,  Inc.,  Saco,  ME; 
Notice  of  Termination  of  Investigation 

Pursuant  to  sectK)n  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  23.  2000  in 
response  to  a  worker  petitum  which  was 
filed  by  a  company  officiaf  on  October 
17.  2000  on  behalf  of  workers  at  ST.\E(.; 
Hamatech.  Inc..  Saco.  Maine 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
fiirther  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  D.C  .  this  14th  day 
of  December.  2000 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Ad/ustment  Assistance. 

[PR  Dor   0O-n062  Filed  12-27-00:  8:45  am] 
BILLING  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38.328] 


Staples  Business  Advantage,  Staples, 
Inc.  Canton,  Ml;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  November  20.  2000  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Staples 
Business  .Advantage.  Staples  Inc., 
Canton.  Michigan. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Dated  Signed  m  Washington,  DClhis  18lh 
day  of  December,  2000. 
Linda  G.  Poole, 

CATtifying  Officer.  Division  ofTmde 
Adjustment  Assistance 

!FR  D™    ()()-H0fi3  Filed  12-27-00:  8:45  am! 
BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  ( (intinuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  P'ederal  agencies  with  an 
(ipportunitv  to  comment  on  proposed 
and'or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA45)  144  C.S.C.  350«(c)(2)(A)l   This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
finani  lal  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properlv  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  collection 
financial  data  for  tht;  National 
Farmworker  lobs  Program  on  a  modified 
Standard  Form  2B9  Financial  Status 
Report  (ETA  9092).  A  copy  of  the 
proposed  information  collection  request 
(iCI^)  can  be  obtained  by  contacting  the 


office  listed  below  in  the  addresses 
section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressees  section  below  on  or  before 
February  26. 2001. 

ADDRESSES:  Thomas  Martin.  Division  of 
Financial  Grants  Management  Policy 
and  Review.  Office  of  Grants  and 
Contract  Management,  United  States 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
Constitution  Ave.  NW.  Rm.  N-4720, 
Washington,  DC  20210,  (202-693- 
2989 — not  a  toll  free  number)  and 
Internet  address: 

TCMartin@DOLETA.GOV  and/or  FAX: 
(202-693-3362), 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  Public  Law  105-220, 
dated  August  7,  1998  and  20  CFR  Parts 
652,  et  al..  Workforce  Investment  Act 
(WIA)  Final  Rules,  date  August  11. 
2000.  the  Department  of  Labor's 
Employment  and  Training 
Administration  has  revised  the  financial 
reporting  instructions  for  the  National 
Farmworker  Jobs  Program.  The  WIA 
regulations  at  Part  669.  Subpart  A, 
establish  that  the  general  administrative 
requirements  found  in  20  CFR  Part  667 
applv  to  the  NFJP  program.  The 
proposed  reporting  format  and 
corresponding  instructions  have  been 
developed  in  accordance  with  the 
Reporting  Requirements  contained  in  20 
CFR  667.300,  including  the  provision 
for  cumulative  accrual  reporting  by 
fiscal  year  of  appropriation.  The  data 
elements  contained  on  the  prototype 
format  will  be  incorporated  into 
software  which  will  be  provided 
electronically  to  the  NFJP  grantees  to 
enable  direct  Internet  reporting. 

This  proposed  collection  supercedes 
the  Financial  Status  Report  (FSR)  for  the 
National  Farmworker  Jobs  Program 
previously  announced  in  the  Federal 
Register  on  October  3.  2000. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

m.  Current  Actions 

The  proposed  collection  of 
information  must  be  approved  so  that 


the  Departmeiff  can  effectively  manage 
and  evaluate  the  WIA  National 
Farmworker  Jobs  Program  authorized 
under  Title  I  section  167  of  the  Act  in 
compliance  with  the  requirements  set 
forth  in  Public  Law  105-220  and  20  CFR 
652  et  al..  Workforce  Investment  Act; 
Final  Rules,  dated  August  11.  2000. 
Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration. 

Title:  Workforce  Investment  Act 
(WIA),  Employment  and  Training 
Administration,  Financial  Reporting 


Requirements  for  National  Farmworker 
Jobs  Program. 

OMB  S'umber:  1205-ONEW. 

Agency  \umbers:  ETA  9092. 

Frequency  Quarterlv. 

Affected  Public:  State  agencies; 
private,  non-profit  corporations;  and 
consortia  of  any  and/or  all  of  the  above. 

Reporting  Burden:  See  the  following 
Reporting  Burden  Table  for  NFJP 
grantees  to  report  requested  WIA 
financial  data  electronicallv  on  form  at 
ETA  9092, 


DOL-ETA  Reporting  Burden  for  WIA  Title  I— NFJP  Grantees 


Requirements 


PY  1999 


PY  2000 


PY  2001 


PY  2002 


Number  of  Reports  Per  Entity  Per  Quarter  

Total  Number  of  Reports  Per  Entity  Per  Year  

Number  of  Hours  Required  Per  Report 

Total  Number  of  Hours  Required  for  Reporting  Per  Entity  Per  Year . 

Numtier  of  Entities  Reporting 

Total  Number  of  Hours  Required  for  Reporting  Burden  Per  Year 

Total  Burden  Cost  ©  $25.00  per  tiour*  


3 

3 

3 

3 

12 

12 

12 

12 

1 

1 

1 

1 

12 

12 

12 

12 

53 

53 

53 

53 

636 

636 

636 

636 

'    515,900 

S15900 

515,900 

515,900 

'$25.00  per  hour  Is  based  on  a  GS  12  Step  1  salary, 
I 


Note:  Number  of  reports  required  per  entity 
per  quarter/per  year  is  impacted  by  the  3  year 
life  of  each  year  of  appropriated  funds,  i.e.. 
P'^'  1997  and  1998  funds  are  available  for 
expenditure  in  FY  1999.  thus  3  reports  reflect 
3  available  funding  years. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  December  21.  2000. 
Bryan  T.  Keilty, 

Director.  Office  of  Financial  and 

Administrative  Management. 

[FR  Doc,  00-33074  Filed  12-27-00:  8:45  am] 

BILLING  CODE  4Sia-J0-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA  04302] 

Johnson  and  Johnson  Medical,  Inc.,  El 
Paso,  Texas;  Notice  of  Termination  of 
Investigation 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D.  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2331),  an  investigation  was 


initiated  on  November  14.  2000.  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Johnson  and  Johnson  Medical,  Inc, 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentlv. 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D(;  Ihi-^  12th  d.iv  of 
December.  2000, 

Linda  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  00-33068  Filed  12-27-00:  8:45  am] 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-03838  and  NAFTA-03838A] 

Rugged  Sportswear,  Siler  City,  NC, 
Rugged  Sportswear  Walstonburg,  NC; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  250(a). 
Subchapter  2,  Title  II,  of  the  Trade  Act 
of  1974,  as  amended  (19  U.S.C.  2273). 
the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Adjustment  Assistance  on  May 
30,  2000,  applicable  to  workers  of 
Rugged  Sportswear,  Siler  City,  North 
Carolina.  The  notice  was  published  in 


the  Federal  Register  on  lune  8,  2000  (65 
FR  36470), 

At  the  request  of  the  companv.  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New- 
information  shows  that  worker 
separations  occurred  at  the  subject 
firms'  Walstonburg.  North  Carolina 
facility  when  it  closed  in  October,  2000. 
The  workers  were  engaged  in  the 
production  of  sweat  shirts,  sweat  pants 
and  sweat  shorts. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  workers  at  the  Walstonburg.  North 
Carolina  location  of  Rugged  Sportswear. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Rugged  Sportswear  who  were  adverselv 
affected  by  a  shift  of  production  to 
Mexico. 

The  amended  notice  applicable  to 
NAFTA-03838  is  hereby  issued  as 
follows: 

.\11  workers  of  Rugged  Sportswear.  Siler 
City,  North  CarolinH  (NAFTA-038.38)  and 
Walstonburg.  .North  Carolina  (N,\FTA- 
0.3838.-\)  who  become.s  totally  or  partially 
separated  from  employment  on  or  after 
March  n .  1099  through  .Mav  HO.  2002  are 
eligible  tn  apph  for  .N'.-\F"TA-TAA  under 
Section  250  of  the  Trade  :\cA  of  1974, 

Signed  al  Washmgton.  DC,  this  15th  day  of 
December,  2000, 

Linda  G.  Poole. 

Certitying  Officer.  Dnision  of  Trade 
.■\diustmi'nt  .^s^istance 

IFR  Doc,  ()0-;!3065  Filed  12-27-00:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA^202] 

Samsonite  Corporation,  Tucson,  AZ: 
Amended  Notice  of  Revised 
Determination  on  Reconsideration 

In  acxordance  with  section  250(d). 
subchapter  D.  chapter  2.  title  II,  of  the 
Trade  Act  of  1974.  as  amended  (19  VSi. 
2273).  the  Department  (if  Labor  issued  a 
Notice  of  Revised  Determination  on 
Reconsideration  regarding  eligibility  to 
applv  for  NAFTA  Transitional 
Adjustment  Assistance,  on  December  8 
2000.  applicable  to  workers  of 
Samsonite  (Corporation.  Tucson. 
Arizona.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

.\t  the  request  of  the  State  agencv.  the 
Department  reviewed  the  decision  for 
workers  of  the  subject  firm.  The  State 
pointed  out  that  workers  of  the  subject 
firm  were  covered  under  a  previous 
certification,  NAFTA-2263.  whi(  h 
e.xpired  on  .-Kpril  20.  2000.  Based  on  this 
information,  to  avoid  overlap  in  worker 
coverage,  the  Department  is  amending 
the  September  29.  1999.  impact  date  set 
in  the  revised  determinaticm  for 
.NAFTA-t202.  to  April  21.  2000. 

The  amended  notice  applicable  to 
N.-\FT.-\-4202  is  her''bv  issued  as 
follows 

.•Mi  workers  of  Samsonite  Corporation. 
Tucson.  Arizona,  who  became  totally  or 


partially  sfjiai.iir.l  iriMii  cinpffnment  on  or 
after  April  21.  2()()().  Itinnigh  Ueiember  8. 
2002,  are  eligiblt;  tu  appU  for  \.-MT.\-l  .-XA 
under  Section  250  of  th.-  Yr.uir  A(  I  of  1  ')74 

SiguHci  in  Washington.  U(^  iKis  nth  dav  of 
DecemhiT  21H)() 
l.inda  (;.  Poole, 

Cprtifying  Ufficfr.  Division  of  Trade 
Adjustmont  Assistance. 
[FR  Doc.  00-33069  Filed  12-27-Uii   H  45  am] 
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petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub  L   103-1H2).  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  governors  under  sectum  250(b)(1) 
of -.ubchapter  D,  Chapter  2,  title  II,  of 
the  Trade  Act  of  1974.  as  amended,  are 
identified  in  the  .\ppendix  to  this 
notice.  Upon  notice  from  a  Gcjvernor 
that  a  NAFTA-TAA  petition  has  been 
rec:eived.  the  Director  of  the  Division  of 
Trade  .-Xdiustment  .Assistance  (DTAA). 
Emjilin  inent  and  Training 
Administration  (ETA).  Department  of 
Labor  (DOL).  announces  the  filing  of  the 

.\ppendix 


The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8,  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington.  DC  provided  such  request 
if  filed  in  writing  with  the  Director  of 
DTAA  not  later  than  January  8,  2001. 

Also,  interested  persons  are  invited  to 
submit  vvTitten  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  DTAA  at  the  address  shown 
below  not  later  than  January  8.  2001. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  DTAA.  ETA.  DOL,  Room 
C-5311,  200  Constitution  Avenue,  N\V.. 
Washington,  DC  20210. 

Signed  M  Washington.  UC;  this  19th  da>  of 
Ue(  t-niber   2000. 
Edward  A.  Tomchick, 

Dirt^rtor.  Dnision  ofTnidfAdiustnit^nt 
.Ass/sfonce. 


Subject  firm 


• 

Location 

Date 
received  at 
Governors 

office 

Petition 
No 

Articles 
produced 

San  Dimas  CA 

Martinsville    VA  

Adamsville.  TN  

Missoula   MT      

10.16/2000 

10/30/2000 

10' 16  2000 

10/06/2000 
10/ 11 '2000 

10/06'2000 

1010-2000 
10,10/2000 
10/11  2000 
10/11 '2000 
10/11 '2000 
09/25/2000 

10/11/2000 

10/16/2000 
10/13/2000 

10/04/2000 

NAFTA-4215 

NAFTA^,216 

IMAFTA-4.217 

NAFTA-4218 
NAFTA-4,219    . 

NAFTA-1.220 

NAFTA-4.221 
NAFTA^.222 
NAFTA^.223 
NAFTA-4.224 
NAFTA-^.224 
NAFTA-^.225 

NAFTA-4.226 

NAFTA-4.227 
NAFTA-4,228 

NAFTA^.229    .. 

hardware  components 

for  doors 
textile  machinery 

bleach  range 
men  s  &  women's  knit 

shirt's 
fireplace  hearths 

Salisbur>    NC        

dyed  &  finished 

Bonner   MT   

Fountain  Valley   CA 
Waten/liet   NY    

woven  cloth 
plywood  &  vereer 

products 
pnnted  circuit  boards 
Sandpaper 

Brooklyn   NY       

wedding  accessones 

Philipsburg    PA  

Philipsburg,  PA  

Monroe   Wl         

men's  suits 
men's  suits 
eletromagnetic  lighting 

Forrest  City   AR  

Summerville   GA 
LaVergne   TN      

ballasts 
heating,  ventilating  & 

A/C  systems 
cotton  yarn 
disposable  medical 

Clearwater  FL  

electrodes 
medical  dental  gloves 

Stanley  Door  Systems   Stanley  Wor)<s  (Co.) 

Ashby  industnes  (Co.)  , 

Leapwood  Apparei  (Co  )  

Designer  Hearths  (Wkrs)  , 

Coiortex  International  (Wkrs)  

Stimson  Lumber  iiPlW)  

Key  Circuit  iWkrsi    

Norton  Company  iPACE)  

Amscan  (Wkrsi  

Northside  Manufactunng  (Co  ) 

Streamline  Fashions  (Co  )     

Advance  Transformer  (Wkrs)  

Airtherm  Products  iUSWAi     

Harriet  and  Henderson  Yarns  (Co  ) 

Contour  Medical  Technology  'Wkrsi      

Maxxim  Medical  iWkrsi   
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Subject  firm 


Location 


General  Electric  (IBEW) Bloomington.  IN 

Talon  (Co.)  !  Lake  City.  SC  

Talon  (Co.)  '  Stanley.  NC  

California  Direct  Service  (Wl<rs)  ;  San  Diego.  CA 

Wundies  Santtony  Wear  (Wkrs)  Rockingham.  NC 

Parana  Supplies  (Co.)  i  El  Paso,  TX  


Precision  Interconnect  (Wkrs) i  Waupin  Wl 


John  Crane.  Inc.  (Co.) 
Middleby  Marshall  (Wkrs) 


Dekko  Automotive  Technologies  (Co.) 


Morton  Grove.  IL  ... 
Fuquay  Vanna.  NC 

Mt.  Ayr.  lA  


DR  Rent  (Co.)  i  Klamath  Falls.OR 

Schlage  Lock— Ingersoll  Rand  (Co.)  San  Jose.  CA  


Tower  Automotive  (Wkrs)  |  Kalamazo,  Ml  

Hi  Line  Storage  Systems  (Wkrs)  [  Perkasic.  PA 

Pronav  Ship  Management  (Wkrs)  !  Greenwich,  CT 

Robert  Helmick  (Co.)  ;  Kingston.  ID  

Still  Man  Heating  Products  (Co.)  |  Cookeville,  TN  

National  Mills  (Wkrs)  |  Pittsburg,  KB  

Pine  State  Knitwear  (Wkrs)  '  Statesville.  NC 

Union  Pacific  Resources  (Co.)  Fort  Worth.  TX 

Union  Pacific  Resources  (Co.)  Operating  in  the  State 

of.  CO 
Union  Pacific  Resources  (Co.)  i  Operating  in  the  State 

of,  WY. 
Union  Pacific  Resources  (Co.)  i  Operating  in  the  State 

of.  OK 
Union  Pacific  Resources  (Co.)  :  Operating  in  the  State 

of.  KS. 

Union  Pacific  Resources  (Co.)  [  Operating  in  the  State 

:      of.  LA 
Union  Pacific  Resources  (Co.)  ;  Operating  in  the  State 

of.  UT 
Union  Pacific  Resources  (Co.)  .' Operating  In  the  State 

of.  TX 


Autohv  ASP  (Co.) 


Ogden.  UT 


Poland  Springs  Bottling  (UFCW) 
Authentic  Fitness  (Wkrs) 


Poland  Spnngs.  ME 
Bell.  CA  


Tri  County  Blue  Print  (Wkrs) i  Ventura,  CA 


Homestake  Mining  (USWA)  '  Lead.  SD  

Jakel  (Wkrs)  [  East  Prairie'  MO  

Exide  Technologies  (Wkrs)  I  Farmes  Branch  TX  ... 

I 
Fairfield  Manufacturing  (UAW)  ,  Lafayette.  IN  


A  O  Snuth  Electrical  Products  (Co.) 


Paoli,  IN 


U  S.  Label  Artistic  (Wkrs)  Clinton,  NC 


Facemate  Corporation  (Co.) 

3M  Company  (Co.)  

Grant  Western  Lumtjer  (Wkrs) 

ABC-NACO  (IBM)   

Carolina  Mills  (Co.) 

Austin  Apparel  (Co.)  ^  Lascaster.  KY  

Tingley  Rubber  (USWA)  South  Plainfield.  NJ 


N.  Somersworth,  NH 

Boise.  ID 

John  Day.  OR  

Ashland,  Wl  

St.  Pauls.  NC 


Originals  Bi-Judi,  Inc.  (Co.)  .... 

Alcoa  Fujikura  Ltd  (Co.)  

Utica  Cutlery  Co  (Co.)  

Snyder  Walls  Industries  (Co.) 
Elmer's  Products,  Inc 


Tolleson.  AZ    ... 
Shelbyville,  KY 

Utica.  NY  

Snyder,  TX  

Balnbridge,  NY 


Date 
received  at 
Governor's 

office 


Petition 
No. 


Articles 
produced 


10/16/2000     NAFTA^.230 


10/19/2000 
10/19/2000 
09/19/2000 
10/20/2000 
10/19/2000 

10/17'2000 
10/19/2000 
10/18/2000 


NAFTA-4.231 
NAFTA-4.231 
NAFTA-4.232 
NAFTA-4.233 
NAFTA^,234 

NAFTA^235 
NAFTA-4,236 
NAFTA-4.237 


10/13/2000     NAFTA^.238 


10/18/2000 
10/17/2000 

10/17/2000 
10/17/2000 
09/19/2000 

09/29/2000 
10/23/2000 
10' 19/2000 
12 '23/2000 
10/23/2000 

10,'23/'2OO0 

10/23/2000 

10/23/2000 

10/23/2000 

10/23/2000 

10/23/2000 

10/23/2000 

10/24/2000 

io,ia'2ooo 

9/16/2000 
10/30  2000 

10/23/2000 
10/25/2000 
1025/2000 

10' 19/2000 

10/23/2000 


NAFTA^.239 
NAFTA-4.240 

NAFTA-4.241 
NAFTA-4,242 
NAFTA^.243 

NAFTA-1.244 
NAFTA-4.245 
NAFTA-4246 
NAFTA-4,247 
NAFTA-4.248 

NAFTA-4.248 

NAFTA-4.248 

NAFTA-4,248 

NAFTA-4  248 

NAFTA-4.248 

NAFTA-4.248 

NAFTA-4,248 

NAFTA-4. 249 

NAFTA-4. 250 
NAFTA-4. 251 
NAFTA-4, 252 

NAFTA-4, 253 
NAFTA-4, 254 
NAFTA-4. 255 

NAFTA-4.256 

NAFTA-4, 257 


10/26/2000 
10/24/2000 
10/26/2000 
10/30/2000 
10/26/2000 
10/31/2000 
10/31/2000 
11/01/2000 


NAFTA^,258 
NAFTA-4.259 
NAFTA-4. 260 
NAFTA-4.261 
NAFTA-^.262 
NAFTA-4. 263 
NAFTA^.264 
NAFTA-4, 265 


10/31/2000  NAFTA-4.266 

10/19/2000  NAFTA-4.267 

10/30/2000  NAFTA-4,268 

10/26/2000  NAFTA-4.269 

10/30/2000  NAFTA-4.270 


Side  by  side  refng- 

erators 
parts  tor  zippers 
parts  for  zippers 
mails  direct  mail 
ladies  undergarments 
dot  matnx  nbtx)n  car- 

tndges  for  pnnter 
interface  cables 
water  pump  seals 
fryers,  stovers  and 

steamers 
winng  harness  as- 
semblies 
hauling  freight  &  logs 
door  cylinders  &  hard- 
ware 
automotive  parts 
storage  rack 
crew  members  tor 

vessel  sailing 
build  logging  roads 
heating  elements 
T-shirts 
sweaters 
crude  oil  and  natural 

gas 
crude  oil  and  natural 

gas 
crude  oil  and  natural 

gas 
crude  oil  and  natural 

gas 
crude  oil  and  natural 

gas 
crude  oil  and  natural 

gas 
crude  oil  and  natural 

gas 
crude  oii  and  natural 

gas 
filter  &  leadwire  as- 
semblies 
bottle  water 
swimwear 
reprographic  microfilm 

services 
gold 

electncai  motors 
automotives  lead  acid 

baftenes 
custom  gears  &  plan- 
etary devices 
subfractional  horse- 
power electnc  mo- 
tors 
pnnted  labels 
flannels 
fly  rod  cases 
dimension  lumber 
railtrack  switch 
textile  yams 
apparel 
Rubt>enzed  Clothing 

Goods 
Baby  Comforters 
Winng  Harnesses 
Flatware 
SIX  pocket  pants 
Wood  Fillers  Caulk 
Spackling 
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Subiect  firm 


American  Basetiall  Cap  (Wkrs)  

Pvramid  Mountain  Lumber,  Inc  (Co.) 

Hit  Apparel  (Wkrs)  

Vanaico  (Wkrs)    

Autoi  v  ASP  iWkrs)  


Stora  Enso  North  America  (Co.) 

NRB  Industries   Inc  (Co.) 

Encore  Textiles,  Inc  (Co.)  

AiStOrP  Po^er  (Co)  


Location 


Freidens,  PA  .... 
Seley  Lake.  MT 

Athens  TN  

Vancouver  WA 
Ogden,  UT 


Wisconsin  Rapids  Wl 

Radtord  VA  

Monroe   NC  

Kings  Mountain,  NC 


:ana,'  Brolners   Co.)  Wilsonviile  OR  ,„ 

G'-eenAOod  M^  is   Co  )  Greenwood  SC  ... 

Nor'^ari  Banes  i  Cc^pany  (Co.)  Arlington   WA    ..... 

RocKABi   Ajtorriotive  lUE)  Milwaukee   Wl    ... 

USR  Optooix  iCo.)  I  Hacketlstown  Nj 

Asten  jonnson  (Co.)  WaitertDoro  SC  ... 

Poiv  One  iCo  )  Denver   CO 


ABB  Westingtonhouse  (Wkrs)  

Posies  iCo  I  

Staples  iWkrs)  

Cenirai  Industres  of  Indiana  (Co.) 


Festus  MO 
Rockpoini   ME  .. 
Canton   Ml 
Greenwood   AR 


American  Garment  Fmisners  (Co.) '  El  Paso   TX 

Inking  Forest  Products  (PACE)  |  Ashland,  ME     ,. 

Artex  International  (Co  )   I  St  George   UT 

Ricn  ana  Me  ^Wkrsj  '  Vernon,  CA  

Jeid  Wen  Lumper  (Co.)  Bend.  OR    


Mulox  (Co 


AAVID  Thermalloy  (Wkrs.; 
Cottrell  International  (Co.) 

3m  tri  and  Nepnew  (Co.) 
Sasb  lUSVVA)  


Macon  GA 


HoltraCnem  Manufacturing  (Co  )  

Jonnson  and  Johnson  Medical  (Co.) 


Dearoorn  Brass  iGMPPA)    

Fiowsen^e  Corporation  (Wkrs)  . 
Berg  Lumper  Company  (Wkrs) 

Parker  Hannifin  ;USWA)  

Ligntn— SPX  Corp  (Co.) 


SprecKeis  Sugar  lUFCW) 
Ko)0  Worldwide  iWkrsi    .  . 


Commonwea'tn  Sprague  Capacitor  (Co.) 
Cooper  Standard  Automotive  (Wkrs) 


Trumark  industnes  (Wkrs)    ... 

AgriiinK  Foods  (Wkrs)     

Lexmark  international  iWkrs) 


Consolidated  Metco  iWkrs' 


Santa  Ana   CA  . 
Englewood  CO 

Charlotte,  NC  .,. 
Depere  Wl  


Riegelwood.  NC 
El  Paso.  TX  


Tyler  TX 
Temecule  CA  . 
Lewistown,  MT 
Lebanon  IN  .,.., 
Wytheville,  VA  . 


Woodland   CA  

HuntingtorT  Beach,  CA 


North  Adams,  MA 
Mio  Ml    


Spokane,  WA 

Alamo.  TX 
Lexington   KY 

Portland   OR 


Hatfieio  Trousers  lUNlTE)  Hatfield.  PA 

Piainweii  Paper  iPACE)  |  Plamwell,  Ml    .. 

Don  Shapiro— Acton  West  fWkrs)  ....„ '  El  Paso  TX 

Georgia  Pacific  ,PACEi  Baiieyviiie   ME 


Lending  Textue  tCo.) 
Atlas  Bag  iCo.)  , 


Crown  Pacific  JAMAW)   ., 
Owens  Brockway  iGMP) 
Johns  Manvilie  iGMPi   ..., 
Maytag  iCo  i  , 


Montgomery    PA 
Des  Piaines   IL  .. 


Coeur  d  Aiene    ID 

Brockway   PA  

Corona   CA       

Jefferson  Citv  MO 


Date 
received  at 

Governor's 
office 


Petition 
No 


11/01 '2000 

11/01 '2000 
11  06  2000 
11  06  2000 
1 1  06  2000 


IMAFTA-4  271 
NAFTA-4  272 
NAFTA^.273 
NAFTA-4274 
NAFTA-1275 


11  01  2000  NAFTA-4,276 

11  06  2000  NAFTA-1.277 

11. 07 '2000  NAFTA-4,278 

1107  2000  NAFTA^,279 


1 1  09  2000 
11  08  2000 
1 1  03  2000 
11  07  2000 
11  02  2000 

1 '  08  2000 
1 1  08  2000 

10  26  2000 

11  13  2000 
1 1  '02 '2000 
1 1  07  2000 

11  01  2000 
11  13  2000 

10  26  2000 
1113  2000 

1 1  07  2000 


NAFTA^.280 
NAFTA^.281 
NAFTA-^.282 
NAFTA-4,283 
NAFTA-4,284 

NAFTA^285 
NAFTA-4.286 
NAFTA-4.287 
NAFTA^,288 
NAFTA^.289 
NAFTA-4.290 

NAFTA-4.291 
NAFTA^.292 
NAFTA-1.293 
NAFTA^.294 
NAFTA^.295 


9  01  2000     NAFTA-4.296 


1 1  03  2000 
11/14.'2000 

1113  2000 
11  16  2000 

11  16  2000 
11  14'2000 

11  16  2000 
11 '16  2000 
11  14  2000 
11  132000 
11  ^5  2000 

11  13  2000 
1 1  06  2000 

1 1  09  2000 
11  14  2000 


NAFTA-4.297 
MAFTA^298 

NAFTA^.299 
NAFTA^  300 

NAFTA^  301 
NAFTA-1.302 

NAFTA-4  303 
MAFTA-1  304 
NAFTA-4.305 
NAFTA^.306 
NAFTA-4  307 

NAFTA^.308 
MAFTA-4  309 

NAFTA-4  310 
NAFTA-4  3''1 


1117  2000  NAFTA^  312 

11  20  2000  NAFTA^  313 

11  20  2000  NAFTA-4  314 

11/17'2000  NAFTA-4. 315 

11  20  2000  NAFTA-4. 31 6 

11.212000  NAFTA-4. 31 7 

11/212000  NAFTA-4  318 

11/27  2000  NAFTA-4  319 


11  21  2000 
11  13/2000 


IMAFTA^.320 
NAFTA^,321 


11  16  2000  NAFTA^  322 

11  21  2000  NAFTA^,323 

11  22  2000  NAFTA-4, 324 

11  22  2000  NAFTA-1.325 


Articles 
produced 


batting  helmets 

children  s  Pajamas 

aluminum 

Passenger  A.rbag 
Cushions 

Paper 

Broadwoven  Fabrics 

Tee  Shirts 

heat  recovery  steam 
generators 

cedar  fencing 

lightweight  textiles 

logs 

industrial  controls 

toner  bottles  &  car- 
tndge 

speciality  fabrics 

polyethylene  pellets 

nuclear  fuel 

dresses 

office  products 

electncal  wiring  har- 
nesses 

garment  finishing 

dried  lumtaer 

home  linens  &  aprons 

apparel 

wood  mouldings  & 
millwork 

flexible  bulk  con- 
tainers 

digital  assembly 

dental  &  medical 
pouches 

ortho  glass 

paper  industries  ma- 
chinery 

chlorine,  caustic  soda 

disposable  surgical 
gowns  drapes  etc 

metal  traps 

shaft  seals 

lumber 

filter  cartridges 

industrial  mixing 
eguipment 

sugar 

pillows  bedspreads 
and  drapery 

motor  run  capacitors 

automotive  metal  tub- 
ing 

fingerjoint  studs 

okra 

personal  pnnters  & 
printer  cartridges 

parts  for  heavy  duty 
trucks 

men  s  pants 

labels  and  paper 

woman  s  apparel 

onendted  strand 
board 

decorative  textile  trims 

flexible  bluk  con- 
tainers 

lumber 

glass  containers 

fiberglass 

wire  harness 
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Subject  firm 


Location 


Tyco  Electronics  (Wkrs)  Sanford.  ME 

Hagale  Industries  (Wkrs)  Ava.  MO 

Velvac  (Wkrs) New  Berlin.  Wl 


Its  Personal  (Wkrs)  '  New  York  NY 

Davision  Cotton  (UNITE)  I  New  York,  NY 

Tyco  Electronics  (Co.)  '  Chesterfield,  Ml    '. 

Litton  Network  Access  Systems  (Co.)  Roanoke,  VA 

Karmazin  Products  (Co.)  Wyandatte.  Ml 

Cherokee  Finishing  (Co.)  :  Gaffney,  SC  

Mediacopy  (Co,) ,  San  Leandro.  CA 

Philips  Display  Components  (Wkrs)  Ottawa  OH 

Potlatch— MPPD  (Wkrs)  !  Colquet  MN 


Wiscassetl  Mills  (Co.)  i  Kannapolis.  NC 

Tower  Automotive  Products  (USWA)  i  Milwaukee,  Wi  . 

Findlay  Industries  (UNITE)  Morrison,  TN 


Walls  Industries  (Co.)  '  Boaz,  AL 

Daws  Manufacturing  (Wkrs)  ]  Pensacola,  FL 


Johnson  Controls  (Co.)  :  Poteau,  OK  

A  and  B  Group  (Wkrs)  I  Shubuta,  MS  .'..'..'. 

Hutchinson  Moving  &  Storage  (Co.)  J  Thief  Rivers  Falls, 

Willamette  Electric  Products  (Co.)  J  Portland,  OR 


MN 


Owens  Brockway  (GMPPA) ,  Lakeland.  FL 

John  Campbell  (Wkrs)  1  Peri<asie  City,  PA 

Enterpnse  Lumber — Miller  Stiingle  (Co.)  Ariington,  WA 

State  Coat  Front  (Co,)  Boston,  MA 


G.F  Wright  Steel  &  Wire  (USWA) 
LTV  Steel— Ahquippa  Works  (USWA) 


Centec  Roll  (Co.)  

Akzo  Nobel — Transportation  Coatings  (Co.)  

AWC  Crestline  (Co.)  

Amenpol  Synpol  (PACE)  

Oxford  Automotive  (UAW)  

Warm  Spnngs  Forest  Products  Industries  (Co.) 

G  and  P  Cutting  Contractors  (Wkrs)  

Phelps  Trucking  (Wkrs)  

Money's  Foods  (Co.)  

US  Forest  Industries  (Co.) 

Sherwood  Dash  (Wkrs) 


Worcester,  MA 
Aliquippa,  PA  .. 


New  Venture  Gear  (UAW)  

Eastern  Fine  Paper  (Co.) 

Bynum  Concepts  (Wkrs)  

Carolina  Imprints  (Co.) 

Condor  DC  Power  Supplies  (Co.) 
Sola  Optical  USA  (Wkrs)  


Bethlehem,  PA  

Brownsville,  TX 

Commerce.  TX  

Pon  Neches,  TX  

Arogoa,  IN  

Warm  Spnngs,  OR    . 

Pari<dale,  OR  

Hood  River,  OR 

Blandon.  PA  

Medford,  OR  

Rancho  Cucamonga. 

CA 
East  Syracuse  NY 

Brewer,  ME 

Tuscola,  TX    

Greenville,  NC  

Brentwood,  NY  

Miami,  FL  


Langstown  Corporation  (Wkrs)  Cherry  Hill,  NJ  

Columbia  Falls  Aluminum  (Co.)  Columbia  Falls,  MT 

Bermo  (lUE)  Sank  Rapids.  MN 

Country  Roads  (Co.)  Greenville.  Ml 

Paper  Calmenson  (lUE) St  Paul  MN 

NTN—BCA  Corp  (Wkrs)  Lititz.  PA  

Armtex  (Co.) ; pnot  Mountain.  NC 

Editorial  America  (Wkrs)  Miami,  FL 

Eaton  Corporation  (Wkrs)  j  Carol  Stream  IL 


ABC  NACO  (UAW)  I  Melrose  Park,  IL 

Wind  Industries  (Wkrs)  Mt  Pleasant,  TX 

Warren  Logging  (Co,)  [  Gold  Hill,  OR  

Comp  X— Chicago  Lock  (Wkrs) Pleasant  Prairie.  Wl 

Saputo  Cheese  (IBS)  Monroe,  Wl 

Saputo  Cheese  (IBS)  Thorp,  W I 


Date 
received  at 
Governors 

office 


Petition 
No. 


Articles 
produced 


11/22/2000  NAFTA-4. 326 
11/16/2000  NAFTA-4. 327 
11/27'2000     NAFTA-4, 328 


11/11 '2000 
11/27/2000 
11/27'2000 
11/28,'2000 
11/28/2000 
11, '27/2000 
1 1  '28/2000 
11/28/2000 
11/28,'2000 


NAFTA-4  329 
NAFTA-4. 330 
NAFTA-4. 331 
NAFTA-4  332 
NAFTA-4. 333 
NAFTA-4, 334 
NAFTA-4. 335 
NAFTA^.336 
NAFTA-4  337 


11:'29/2000  NAFTA^.338 
11 '29/2000  NAFTA^.339 
11/29/2000     NAFTA-4. 340 


11 '29 '2000 
11/20/2000 

11/29/2000 

11  14/2000 
10/19/2000 
12/01/2000 

12/01/2000 
12'04/2000  . 
12/04/2000 
12/01/2000 
12 '01 '2000 
12'0 1/2000 

12/04/2000 
1Z'04/2000 
12 '06/2000 
1 2/06/2000 
12/06/2000 
12'06/2000 
08,'3 1/2000 
08/31/2000 

12  04/2000 
12 '06/2000 
12  06 '2000 

12/08/2000 
1208/2000 
12/08.'2000 
12.'07'200C 
12 '04 '2000 
1 1  22  '2000 


NAFTA-4. 341 
NAFTA-4. 342 

NAFTA-4  343 
NAFTA-4. 344 
NAFTA^,345 
NAFTA-4. 346 

NAFTA-4. 347 
NAFTA-4. 348 
NAFTA-4  349 
NAFTA-4, 350 
NAFTA-4. 351 
NAFTA-4. 352 

NAFTA^,353 
NAFTA-4. 354 
NAFTA^.355 
NAFTA-4. 356 
NAFTA-4. 357 
NAFTA-4. 358 
NAFTA^.359 
NAFTA-4, 360 
NAFTA-4. 361 
NAFTA-4, 362 
NAFTA-4. 363 

NAFTA-4. 364 
NAFTA^  365 
N  A  FT  A^.  366 
NAFTA-4. 367 
NAFTA-4. 368 
NAFTA-4. 369 


12 '08/2000 
12'05'2000 
12'1 1/2000 
12'11'2000 
12  04  2000 
12  11/2000 
1212'2000 
12 '12  2000 
12  11  2000 


1213/2000 
1213/2000 


NAFTA-4. 370 
NAFTA-4. 371 
NAFTA^.372 
NAFTA^,373 
NAFTA-4. 374 
NAFTA-4. 375 
NAFTA-4  376 
NAFTA-4. 377 
NAFTA-4. 378 


NAFTA-4. 379 
NAFTA-4. 380 


12/14/2000  NAFTA-4. 381 

12/07/2000  NAFTA--4.382 

1213/2000  NAFTA-4. 383 

12  13/2000  NAFTA^.384 


terminal  blocks 

sportwear 

components  'o'  heavy 
trucks 

clothing 

towels 

electncal  connectors 

network  access 

truck  parts 

pnnted  fabrics 

video  cassettes 

TV  picture  tutjes 

paper  and  other  wood 
products 

yarns 

truck  frames 

automobile  seat  cov- 
ers 

pants 

toolboxes  and  running 
tX3ards 

controls 

alternator  rotor 

trucking  service 

automotive  starters 
alternators,  etc 

glass  containers 
textile  dyes 
cedar  lumber 
tailored  clothing 
woven  hardware  cloth 
flat  rolled  coated 

products 
cast  rolls 
paint  products 
wood  bi-lold  doors 
synthetic  rubber 
automated  press  line 
lumtjer 
lumber  mills 
timber 
mushrooms 
plywood  and  lumber 
wood  dash  kits 

manual  transmissions. 

opaque  papers 

sponge  backscruDber. 

i-shirts 

power  supplies 

single  vision 
polycarbonate 
lenses 

mill  roll  stands 

aluminum  ingots 

machines 

restoration  products 

tools 

bearings 

knitted  apparel 

magazines 

cartndge  valves  & 
manifold  assem- 
blies 

rail  car  products 

stiles  &  rails  for  wood- 
en doors 

lumber 

security  locks 

process  cheese 

blue  cheese  &  gor- 
gonzola  cheese. 
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Subject  firm 


Dora  Automotive  Systems  (DAW) 


Location 


East  Jordan  Ml 


Hasbro  (VVKrs  E'  Paso  TX 

Corom  RjssAin    lAMAW)  Berlin   CT   .. 

W-npak  FiTis   Wkrs) • Senoia   GA 

Raider  Appare^  -Cc^  ■ *"^a   GA     . 

Caroiina  Narrow  Fabric   Wkrs)  Sparta   NC 

Screw  Machine  Technologies  (Co.) -■  Georgetown 

L'ptonilBT)  Dallas  TX 

Eei  R'ver  Sawmills  (Coj  Fonuna  CA  .... 

Prime  Cast  /«Vkrsi    Beloit    Wl  

u  S  Tape  and  Sticky  Products  (Wkrs) Gloucester  MA 

Augusta  Sportswear  (Co  )       Millen   GA 


KY 


Date 
received  at 
Governors 

office 


Petition 
No 


Articles 
produced 


1208/2000     NAFTA-4,385 


12  15/2000 

1 1  29'20OO 
1214/2000 

12  14/2000 
12  13/2000 

1 1  28/2000 
1212./2000 

12  14/2000 
1218/2000 
12, 21 '2000 
12  19/2000 


NAFTA-4.386 
NAFTA^,387 
NAFTA-1,388 
NAFTA-*, 389 
NAFTA^.390 
NAFTA^,391 
NAFTA-4,392 
NAFTA-4,393 
NAFTA^,394 
NAFTA^.395 
NAFTA^.396 


parking  brake  compo- 
nents. 
toys 
locks 

plastic  food  pouches 
ladies  sportswear 
medical  fabnc 
screw  machine 
margarine  cubes 
moulding  products 
iron  casting 
tape 
apparel  activewear 


IFR  Doc    00--?.1()60  Filed  12-27-00;  8:45  ami 

BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 04289] 

Staples  Business  Advantage,  Staples. 
Inc.,  Canton,  Ml;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  \'  nf  the  N'nrth 
American  Free  Trade  A^reeoient 
Implementation  Act  (Pub.  L,  103-lHJi 
concerning  transitional  ddjustment 
assistance,  hereinafter  called  (NAFTA- 
T.-\A).  and  in  accordance  with  Section 
2501a),  Subchapter  D,  Chapter  2.  Title  11. 
of  the  Trade  AH  of  1974.  as  amended 
(19  use  2273).  an  investigation  was 
initiated  on  November  2,  2000.  in 
response  to  a  petition  filed  bv  companv 
officials,  on  behalf  of  workers  at  Staples 
Business  .advantage.  Staples,  Inc., 
Clanton.  Michigan 

The  petitioners  have  requested  that 
the  petition  for  \AFT.\-TAA  he 
withdrawn  C^msequenth'.  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  ha-< 
been  terminated 

Signed  at  Washington.  DC  this  IBth  day  of 

Df(  eTTibf r  :non 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance 

IFR  Dor  00- .53064  Filed  12-27-00:  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-04106] 

United  States  Leather,  Lackawanna 
Leather,  Including  Leased  Workers  of 
Snelling  Personnel  Services  Employed 
at  United  States  Leather,  Lackawanna 
Leather,  El  Paso,  TX;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transltional 
Adjustment  Assistance 

In  accordance  with  Section  250(A). 
Subchapter  D.  (Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974  (19  USC  2273).  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  October  6. 
2000.  ap|)licdble  to  workers  of  United 
States  Leather,  Lackawanna  Leather,  El 
Paso,  Texas  The  notice  was  published 
in  the  Federal  Register  on  November  1, 
2000  (bn  FR  tin.'i:)!) 

.M  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm   New 
information  shows  that  some  workers  of 
liuted  States  Leather,  Lackawanna 
Leather  were  leased  from  Snelling 
Personnel  Services  to  produce  leather 
hides  used  for  the  production  of  car 
seats  at  the  HI  Paso,  Texas  facility. 
Information  also  shows  that  workers 
separated  from  employment  at  the 
subject  firm  had  their  wages  reported 
Milder  ,1  sep.ir.ite  unemplov'ment 
insurance  (CI)  tix  account  for  Snelling 
Personnel  Services. 

Based  on  these  findings,  the 
Department  i>  amending  the 
certification  to  uk  hide  workers  of 
Snelling  Personnel  Services  leased  to 
United  States  Leather,  Lackawanna 
Leather,  El  Paso,  Texas. 

The  intent  of  the  Department's 
certifii  ation  is  to  include  all  workers  of 
United  States  Leather,  Lackawanna 


Leather  adversely  affected  by  imports 
from  Me.xico, 

The  amended  notice  applicable  to 
NAFTA-04106  is  hereby  issued  as 
follows: 

.Ml  workers  of  United  States  Leather, 
Lackawanna  Leather,  El  Paso.  Texas  and 
leased  workers  of  Snelling  Personnel 
Ser\ices,  El  Paso,  Texas  engaged  in 
emploNment  related  to  the  production  nf 
leather  hides  used  for  the  production  of  car 
seats  for  United  States  Leather,  Lackawanna 
Leather,  El  Paso,  Texas  who  became  totally 
or  partially  separated  from  employment  on  or 
after  .August  14,  1999  through  October  6, 
2002  are  eligible  to  apply  for  N'AFT.A-T,-\.-\ 
under  Section  250  of  the  Trade  Act  of  1974. 

.Signed  at  Washington.  DC  this  19th  dav  of 
Uei  ember.  2000. 
Linda  G.  Poole. 

CiTtitving  Officer.  Division  ot  Trade 
.■\diustment  Assistance 

IFR  Do(    00-33066  Filed  12-27-00:  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Fee  Adjustments  for  Testing, 
Evaluation,  and  Approval  of  Mining 
Products 

agency:  Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 

ACTION:  Notice  of  fee  adjustments. 

SUMMARY:  This  notice  revises  our 
(MSHA  Approval  and  Certification 
Center  (A&CC))  user  fees.  Fees 
compensate  us  for  the  costs  that  we 
incur  for  testing,  evaluating,  and 
approving  certain  products  for  use  in 
underground  mines.  We  based  the  2001 
fees  on  our  actual  expenses  for  fiscal 
vear  2000.  The  fees  reflect  changes  both 
in  our  approval  processing  operations 
and  in  our  costs  to  process  approval 
actions. 
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DATES:  These  fee  schedules  are  effective 
firom  January  1,  2001  through  December 
31.2001, 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  J.  Luzik,  Chief,  Approval  and 
Certification  Center  (A&CC),  304-547- 
2029  or  304-547-0400. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  8.  1987  (52  FR  17506),  we 
published  a  final  rule,  30  CFR  part  5 — 
Fees  for  Testing,  Evaluation,  and 
Approval  of  Mining  Products.  The  rule 


established  specific  procedures  for 
calculating,  administering,  and  revising 
user  fees.  We  have  revised  our  fee 
schedule  for  2001  in  accordance  with 
the  procedures  of  that  rule  and  include 
this  new  fee  schedule  below.  For 
approval  applications  postmarked 
before  January  1,  2001.  we  will  continue 
to  calculate  fees  under  the  previous 
(2000)  fee  schedule,  published  on 
December  28,  1999, 

Fee  Computation 

In  general,  we  computed  the  2001  fees 
based  on  fiscal  year  2000  data.  We 


calculated  a  weighted-average,  direct 
cost  for  all  the  ser\'ices  that  we  provided 
during  fiscal  year  2000  in  the  processing 
of  requests  for  testing,  evaluation,  and 
approval  of  certain  products  for  use  m 
underground  mines.  From  this  cost,  we 
calculated  a  single  hourly  rate  to  applv 
uniformly  across  all  of  the  product 
approval  categories  during  2001. 

Dated.  Deceiiihei   18    ^()(J0. 
J.  Davitt  McAteer. 

Assistan  t  Secretan  lor  Mine  Safety  and 

Hfulth. 


Fee  Schedule  Effective  January  i,  2001 

[Based  on  FY  2000  data] 


Action  title 


Fees  tor  Testing,  Evaluation,  and  Approval  of  all  Mining  Products  ^  . 
Retesting  for  Approval  as  a  Result  of  Post-Approval  Product  Audita. 


30  CFR  PART  15— EXPLOSIVES  TESTING 


Permissibility  Tests  for  Explosives: 
Weigh-in 


Physical  Exam:  First  size  

Chemical  Analysis  

Air  Gap — Minimum  Product  Firing  Temperature 

Air  Gap — Room  Temperature  

Pendulum  Friction  Test  

Detonation  Rate 

Gallery  Test  7  

Gallery  Test  8  

Toxic  Gases  (Large  Chamber) 

Permissibility  Tests  for  Sheathed  Explosives: 

Physical  Examination  

Chemical  Analysis  

Gallery  Test  9  

Gallery  Test  10  

Gallery  Test  11  

Gallery  Test  12  

Drop  Test 

Temperature  Effects/Detonation 

Toxic  Gases 


Hourly 
rate 


S58 


S462 
325 

1  977 
460 
352 
163 
352 
7.436 
5533 
805 

128 

1,044 

1.944 

1,944 

1,944 

1  944 

648 

672 

580 


^  Full  approval  tee  consists  of  evaluation  cost  plus  applicable  test  costs. 
2  Fee  based  upon  the  approval  schedule  in  effect  at  the  time  of  retest. 


Note:  When  the  nature  of  the  product 
requires  that  we  test  and  evaluate  it  at  a 
location  other  than  our  premises,  you  must 
reimburse  us  for  the  traveling,  subsistence, 
and  incidental  expenses  of  our  representative 
in  accordance  with  standardized  government 
travel  regulations.  This  reimbursement  is  in 
addition  to  the  fees  charged  for  evaluation 
and  testing. 

[FR  Doc,  00-33132  Filed  12-27-00;  8:45  am] 

BILLING  CODE  4510-43-^ 


LEGAL  SERVICES  CORPORATION 

Program  Letter  2000-7— State 
Planning  and  Performance  Measures 

AGENCY:  Legal  Services  Corporation. 


ACTION:  Notice  of  issuance  of  Program 
Letter  2000-7— State  Planning  and 
Performance  Measures. 

SUMMARY:  This  Notice  sets  forth  the  text 
of  Program  Letter  2000-7— State 
Planning  and  Performance  Measures. 
The  program  letter  announces  three 
strategies  to  advance  LSC's  efforts  to 
create  comprehensive  integrated, 
coordinated,  client-centered  state  justice 
communities  in  each  state: 

(1)  The  creation  of  a  team  within  LSC 
specifically  assigned  responsibilitv  for 
state  planning; 

(2)  A  period  of  self-evaluation  bv  and 
in  each  state  justice  community,  with  an 
evaluation  report  to  be  issued  to  LSC  at 
the  end  of  the  evaluation  period:  and 


(3)  The  linking  of  state  planning  with 
the  development  of  new  performance 
measurement  tools. 

This  Program  Letter  has  been  sent  to 
each  LSC  grant  recipient  and  is  also 
posted  to  the  LSC  website  at 
www, lsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randi  Youells,  Vice  President  for 
Programs,  Legal  Ser\'ices  Corporation, 
750  First  Street.  NE.  Washington.  DC 
20002-4250:  202/336-7269  (phone): 
youellsr@lsc.gov. 

SUPPLEMENTARY  INFORMATION: 

Program  Letter  2000-7 

To:  All  LSC  Program  Directors. 
From:  Randi  Youells,  Vice  President 
for  Programs, 
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Date  December  13.  2000. 

Re  State  Planning  and  Performance 
Measures,  (Building  A  Stronger 
Foundation:  A  Framework  for  Planning 
and  Evaluating  Comprehensive. 
Integrated  and  Client-Centered  State 
[ustice  Communities). 

Program  Letters  98-1  and  98-6 
launched  LSC's  most  recent  state 
planning  activities  approximately  three 
vears  ago  Pressured  by  fundmg 
shortfalls  and  the  changing  needs  of 
clients  and  concerned  with  enhancing 
system  efficiency,  effectiveness  and  the 
abilitv  to  meet  clients'  legal  needs,  legal 
services  programs  throughout  the 
United  States  were  challenged  by  these 
two  program  letters  to  become  actively 
engaged  in  a  process  of  reassessing  their 
doliven.'  practices  and  policies, 
restructuring  their  legal  services 
delivery  systems  and  reallocating  their 
legal  services  dollars.  Essentially,  LSC 
Program  Letters  98-1  and  98-6  asked 
grantees  to  look  at  their  roles  in  a  new 
wav — to  expand  their  horizons  from 
what's  best  for  the  clients  in  my  service 
area  to  what  is  best  for  clients 
throughout  the  state.  Using  this  new 
lens,  programs  were  asked  to  report  on 
how  they  would  coordinate  and 
integrate  their  work  in  seven  important 
areas — enhancing  client  access, 
efficiently  delivering  high  quality  legal 
assistance;  effectively  using  technology 
to  expand  access  and  enhance  services; 
promoting  client  self-help  and 
preventive  legal  education  and  advice; 
coordinating  legal  work  and  training 
staff:  coordinating  and  collaborating 
with  the  private  bar:  developing 
additional  resources  to  support  legal 
services  delivery:  and  designing  a  legal 
services  delivery  configuration  that 
enhanced  client  services,  reduced 
barriers  and  operated  efficiently  and 
effectively 

On  January  28,  2000.  the  LSC  Board 
of  Directors  approved  LSC's  5-year 
Strategic  Direction  Plan.'  This 
document  commits  LSC  to  dramatically 
enhance  the  impact  of  Legal  Services 
programs  throughout  the  nation  by 
improving  access  to  legal  ser\'ices 
among  eligible  persons  while  enhancing 
the  qualitv  of  the  services  delivered. 
The  Plan  highlighted  LSC's  State 
Planning  Initiative  as  the  primary 
strategy  for  expanding  access  to  and 
availabilitv  of  services  throughout  the 
United  States. 

Over  the  course  of  the  last  three  years, 
many  states  have  begun  to  develop 
comprehensive  and  integrated  legal 
services  deliverv  systems  that: 


'  To  download  a  copy,  go  to  http;//wMrw.lsc.gov/ 
pressr/pr_pi.hlm. 


(1)  recognize  that  state  justice 
communities  must  be  broader  than  just 
LSC-funded  grantees  to  include  both 
LSC-funded  and  non-LSC  funded 
sectors  of  the  legal  services  delivery- 
system,  and 

(2)  provide  a  continuum  of  services 
that  encompasses  individual 
representation,  extended  representation, 
advice,  pro  se  advocacy,  preventative 
education,  community  involvement  and 
support,  and  the  use  of  technology  to 
expand  essential  services  to  all  low- 
income  persons  within  a  state. 

These  are  exciting  developments. 
However,  it  continues  to  be  apparent 
that  in  manv  states  and  territories,  the 
legal  ser\  ices  delivery  system  remains  a 
fragmented  set  of  disconnected  ser\'ices. 
In  many  states  we  continue  to  find  a 
wide  divergence  in  tht;  availability  of 
services,  client  access  capabilities  and 
civil  equal  justice  resources.  This  stands 
in  stark  contrast  to  our  expectation  that 
the  statewide  delivery  system  be 
constructed  and  maintained  to  provide 
for;  (a)  Relative  equity  of  client  access 
to  the  civil  legal  services  delivery 
system  throughout  the  state;  (b)  relative 
equitv  in  the  availability  of  the  full 
range  of  client  service  capacities 
necessary  to  meet  the  full  continuum  of 
client  legal  needs  regardless  of  where  in 
the  state  clients  live;  (c)  relative  equity 
in  the  capacity  to  ser\e  client 
communities  in  all  of  their  diversity: 
and  (d)  relative  equity  in  the  investment 
of  civil  equal  justice  resources  (federal, 
state,  private,  and  in-kind/pro  bono) 
throughout  the  state 

A  hallmark  of  an  integrated  delivery 
svstem  IS  its  flexibility  to  deploy 
resources  in  geographic  or  substantive 
areas  so  that  quality  of  services  is 
improved,  funds  are  increased  and 
outcomes  for  clients  are  expanded  in 
areas  where  they  are  weak  In  this 
context,  then,  relative  equity  considers 
the  system's  various  capacities 
throughout  the  state,  from  region  to 
region,  and  directs  necessary  resources 
to  locales  where  improvement  of  any 
sort  is  required  to  assure  that  all  low- 
income  people  in  the  state  have  similar 
degrees  of  access  to  the  full  spectrum  of 
equal  justice  services. 

In  this  program  letter  we  are 
announcing  three  strategies  to  advance 
LSC's  efforts  to  create  comprehensive 
integrated,  coordinated,  client-centered 
state  justice  communities  in  each  state: 

(1)  The  creation  of  a  team  within  LSC 
specifically  assigned  responsibility  for 
state  planning; 

(2)  A  period  of  self-evaluation  by  and 
in  each  state  justice  community,  with  an 
evaluation  report  to  be  issued  to  LSC  at 
the  end  of  the  evaluation  period;  and 


(3)  The  linking  of  state  planning  with 
the  development  of  new  performance 
measurement  tools. 

The  information  received  from  the 
field  on  the  State  Planning  Process  and 
Program  Letters  98-1  and  98-6  after 
publication  of  these  two  documents  in 
the  Federal  Register  and  input  derived 
from  more  than  two  years  of  on-site 
engagement  by  LSC  staff  and 
consultants  in  the  field  were 
instrumental  in  the  development  of 
these  strategies. 

The  Creation  of  a  State  Planning  Team 
vxithin  LSC 

LSC's  Strategic  Plan  emphasizes  that 
LSC's  State  Planning  Initiative  is  our 
primary  strategy  for  expanding  access  to 
and  availability  of  ser\'ices  throughout 
the  United  States.  To  stress  the 
importance  of  this  effort  and  to  facilitate 
the  development  of  state  justice 
communities,  LSC  will  create  a 
planning  team  to  coordinate  our  state 
planning  activities.  This  team  will  be 
directly  attached  to  and  supervised  by 
the  LSC  Vice-President  for  Programs. 

A  Period  of  Self-Evaluation  by  and  in 
Each  State  Justice  Community- 

We  are  in  a  period  of  significant 
transition  moving  from  an  LSC-centric 
legal  services  model  to  comprehensive, 
integrated  and  client-centered  state 
justice  communities.  We  acknowledge 
that  the  journey  is  not  over  and  that 
significant  effort  remains  to  ensure  that 
comprehensive  justice  communities 
exist  and  function  within  every  state 
and  territory.  As  we  move  forward  with 
our  efforts,  we  must  remain  conscious  of 
the  need  to  address  several  questions  of 
fundamental  relevance.  These  include: 

(1)  To  what  extent  has  a 
comprehensive,  integrated  client- 
centered  legal  services  delivery  system 
been  achieved  in  a  particular  state? 

(2)  To  what  extent  have  intended 
outcomes  of  a  comprehensive, 
integrated  and  client-centered  legal 
service  delivery  system  been  achieved 
including  but  not  limited  to  service 
effectiveness/quality;  efficiency;  equity 
in  terms  of  client  access;  greater 
involvement  by  members  of  the  private 
bar  in  the  legal  lives  of  clients;  and 
client-community  empowerment? 

(3)  Are  the  best  organizational  and 
human  resource  management 
configurations  and  approaches  being 
used? 

We  believe  that  the  next  several 
months  are  an  appropriate  time  to  try  to 
begin  to  answer  these  questions.  We 
have  been  involved  in  state  planning 
activities  for  approximately  three  years, 
and  LSC  believes  that  states  need  a 
period  of  introspection  about  where 
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they  have  been  and  where  they  are 
going.  Moreover,  we  can  all 
acknowledge  that  self-evaluation  is  a 
worthwhile  and  important  part  of  our 
planning  for  the  creation  of 
comprehensive,  integrated,  client- 
centered  legal  services  delivery  systems 
within  each  state.  We  are,  accordingly, 
requiring  our  grantees  and  requesting 
that  other  state  planners  begin  a  period 
of  evaluation  of  their  planning  efforts 
and  activities  over  the  last  three  years 
using  the  above  questions  as  a 
framework  for  the  evaluation  report. 
These  self-evaluations  will  inform  each 
state  justice  community  and  LSC  of 
what  has  worked,  what  has  not  worked 
and  why,  what  obstacles  stand  in 
planners  path,  and  what  steps  and 
support  might  assist  each  state  to  better 
achieve  a  comprehensive,  integrated, 
client-centered  delivery  system  that 
delivers  upon  the  promise  of  equal 
justice  for  all. 

Evaluations  can  be  performed  by  state 
planners  themselves  or  by  outside 
consultants  hired  to  perform  this  task. 
We  ask  that  a  single  evaluation  report 
for  each  state  be  submitted  to  LSC  on  or 
before  July  1,  2001  unless  LSC  has 
granted  your  state  an  extension  of  time 
in  which  to  file  the  report.  Please 
submit  your  extension  requests  no  later 
than  May  15,  2001,  to  Robert  Gross, 
Senior  Program  Counsel  for  State 
Planning  at  LSC.  Reports  should  be  no 
longer  that  30  pages  (not  more  than  10 
pages  single-spaced  for  each  area  of 
inquiry)  and  should  contain  the  name 
and  telephone  number  of  a  contact 
person(s).  Attachments  will  be  accepted 
as  long  as  they  provide  additional 
information  that  clarifies  a  particular 
issue  or  area  of  inquiry  as  identified  in 
the  body  of  the  report.  The  report 
should  assume  that  the  effort  to  create 
state  justice  communities  is  ongoing  and 
that  we  do  not  expect  that  you  have 
completed  your  work.  Self-evaluation 
reports  should  be  a  candid  and  honest 
assessment  of  the  progress  that  each 
state  has  made  in  creating  a 
comprehensive,  integrated  and  client- 
centered  delivery  system  as  well  as  of 
the  work  that  remains  to  be  done. 
Reports  should  address  the  following 
issues  in  the  order  presented: 

To  what  extent  has  a  comprehensive, 
integrated  and  client-centered  legal 
services  delivery  system  been  achieved 
in  a  particular  state? 

Areas  of  exploration  include: 

(1)  What  are  the  important  issues  that 
impact  upon  low  income  people  within 
your  state?  How  is  your  state  responding 
to  these  issues? 

(2)  What  are  the  components  of  the 
delivery  system? 


(3)  Has  this  system  created 
mechanisms  to  assess  its  performance  in 
relationship  to  commonly-accepted 
external  guides  such  as  the  ABA 
Standai€s  for  Providers  of  Civil  Legal 
Services  to  the  Poor,  the  LSC 
Performance  Criteria  or  some  other  set 
of  objective  criteria?  What  is  the 
protocol  for  imdertaking  system 
performance  review  and  when  was  a 
review  last  undertaken? 

(4)  Does  your  statewide  system  work 
to  ensure  the  availability  of  equitable 
legal  assistance  capacities  to  clients — 
regardless  of  who  the  clients  are,  where 
they  reside  or  the  languages  they  speak? 
How  does  your  system  ensure  that 
clients  have  equitable  access  to 
necessary  assistance  including  self-help, 
legal  education,  advice,  brief  service, 
and  representation  in  all  relevant 
forums?  Please  describe  what  steps  vou 
anticipate  taking  to  ensure  equitable 
access  in  the  coming  years. 

(5)  How  does  the  legal  service 
delivery  system  employ  technologv'  to 
provide  increased  access  and  enhanced 
services  to  clients  throughout  the  state? 
What  technological  initiatives  are 
currently  underway  and  how  will  they 
support  the  integrated  statewide 
delivery  system? 

(6)  How  has  the  legal  service  deliverv 
system  expanded  its  resources  to 
provide  critical  legal  services  to  low- 
income  clients  including  hard  to  reach 
groups  such  as  migrant  farmworkers. 
Native  Americans,  the  elderlv,  those 
with  physical  or  mental  disabilities, 
those  confined  to  institutions. 
immigrants  and  the  rural  poor? 

(7)  What  steps  have  been 
implemented  within  the  legal  ser\'ices 
delivery  system  and  among  client 
communities  to  identify  and  nurture 
new  leaders?  Do  the  existing  leaders 
reflect  the  diversity  within  the  state  and 
within  client  communities  that  your 
delivery  system  serves?  Do  your  state's 
equal  justice  leaders  reflect  the  gender, 
race,  ethnic  and  economic  concerns  of 
important  but  sometimes  overlooked 
groups  within  your  state?  Does  the 
leadership  provide  opportunities  for 
innovation  and  experimentation;  does  it 
support  creative  solutions  to  meet 
changing  needs;  are  new  ideas 
welcomed;  are  clients  nurtured  as 
leaders?  Has  the  leadership  been  given 
sufficient  authority  and  resources  to 
implement  needed  changes? 

(8)  What  do  you  envision  will  be  your 
next  steps  to  achieve  a  client-centered 
integrated  and  comprehensive  delivery 
system  within  your  state  or  territory? 
How  will  clients  be  actively  involved  in 
the  determination  of  these  next  steps? 

(9)  What  has  been  the  greatest 
obstacle  to  achieving  a  statewide. 


integrated,  client-centered  deliverv 
system  and  how  was  that  obstacle 
overcome  or,  alternatively,  how  do  vou 
plan  to  overcome  that  obstacle? 

(10)  Has  any  benefit-to-cost  analysis 
been  made  in  terms  of  creating  a 
comprehensive,  integrated  and  client- 
centered  legal  services  delivery  svstem 
in  your  state?  If  yes,  what  does  your 
analysis  show? 

(11)  What  resources,  technical 
assistance  and  support  would  help  you 
meet  your  goals? 

To  what  extent  have  intended  outcomes 
of  a  comprehensive,  integrated  client- 
centered  legal  service  delivery  system 
been  achieved  including  but  not  limited 
to  service  effectiveness/quality; 
efficiency:  equity  in  terms  of  client 
access;  greater  involvement  by  members 
of  the  private  bar  in  the  legal  lives  of 
clients,  and  client-community 
empowerment? 

Areas  of  exploration  include: 

(1)  In  terms  of  the  issues  impacting 
upon  low-income  persons  within  vour 
state,  what  strategies  have  vou  designed 
to  address  these  issues  and  how  do  vou 
plan  to  measure  your  future  success  in 
addressing  your  objectives? 

(2)  Has  the  legal  services  deliver\' 
system  expanded  access  and  ser\uces 
through  coordination  with  providers 
throughout  the  state?  Can  this  be 
quantified? 

(3)  Has  the  quaUty  of  ser\  ices 
provided  by  the  legal  services  delivery 
system  improved.  How? 

(4)  Since  1998.  has  there  been 
improvement  in  the  relative  equitv  of 
client  access  throughout  the  state  for  all 
low  income  clients  regardless  of  who 
they  are.  where  in  the  state  they  reside, 
what  languages  they  speak,  their  race/ 
gender/national  origin,  or  the  existence 
of  other  access  barriers?  How  is  this 
equity  achieved? 

(5)  Since  1998.  has  there  been 
improvement  in  the  relative  equitv  in 
terms  of  the  availability  of  the  full  range 
of  civil  equal  justice  deliverv  capacities 
throughout  the  state?  What  mechanisms 
have  been  developed  to  ensure  such 
relative  equity  is  achieved  and 
maintained?  Since  1998.  has  there  been 
improvement  in  the  relative  equitv  in 
the  development  and  distribution  of 
civil  equal  justice  resources  throughout 
the  state?  Are  there  areas  of  the  state 
that  suffer  from  a  disproportionate  lack 
of  resources  (funding  as  well  as  in-kind/ 
pro  bono)?  If  so.  is  there  a  strategy  to 
overcome  such  inequities? 

(6)  Does  this  legal  services  delivery 
system  operate  efficiently?  Are  there 
areas  of  duplication? 

(7)  Has  the  system  expanded  the  way 
it  involves  private  lawyers  in  the 


82404 


Federal  Register/ Vol.  65.  No.  250 /Thursday.  December  28.  2000 /Notices 


deliverv  of  essential  senices  to  low- 
income  persons'  Does  the  system 
effectively  and  efficiently  use  the 
private  bar  to  deliver  essential  ser\'ices 
to  low  income  people' 

.\re  the  best  organizational  and  human 
resource  management  configurations 
and  approaches  being  used' 

.Areas  of  exploration  include: 

(1)  For  calendar  year  200 L  what  is  the 
current  configuration  of  programs  (LSC 
and  non-LSCl  that  deliver  services  to 
low  income  clients — i.e  .  what  are  the 
components  (size,  areas  of 
responsibilitv.  governance)  of  the 
delivery  system'  What  are  the  funding 
sources  and  levels  for  each  of  these 
components  of  the  deliverv  system' 

(2)  Since  October  1998,  what  other 
configurations  and  or  approaches  have 
been  seriously  explored'  Were  any 
adopted'  Were  any  rejected?  Are  any 
changes  contemplated  in  the  coming 
year? 

(3)  Is  there  any  identifiable 
duplication  in  capacities  or  services  in 
the  state?  How  many  duplicative 
systems — accounting  systems,  human 
resources  management  systems,  case 
management  systems,  etc. — currently 
exist?  Does  the  service  delivery'  system 
now  in  use  minimize  or  eliminate 
duplications  that  existed  prior  to 
October  1.  1998? 

(4)  Since  October  1998.  what 
innovative  service  delivery  systems/ 
mechanisms/initiatives  have  been 
adopted  in  the  state?  Have  any  been 
explored  and  then  rejected' 

Linking  State  Planning  with  the 
Development  ot  Sew  Performance 
Measurement  Tools 

Simultaneously  with  these  self- 
evaluations,  LSC  will  proceed  to 
contract  with  a  private  research  firm  to 
formally  evaluate  legal  services  delivery 
systems  in  a  selected  number  of  states. 
LSC  plans  to  select  several  states  that 
we  believe  are  at  important  stages  of  the 
planning-implementation  process  for  an 
outside  evaluation  If  your  state  is 
chosen,  you  will  not  have  to  do  the  self- 
evaluati(m  discussed  in  this  program 
letter.  .Moreover,  LSC  will  provide 
discretionary  grants  and/or  technical 
assistance  to  assist  with  and  help  defray 
any  in-kind  program  costs  associated 
with  this  project 

The  purpose  of  these  evaluations  will 
be  to  determine  whether  or  not  the 
delivery  model  in  use  in  the  state  has 
effectively  implemented  the  concepts 
and  principles  of  a  comprehensive, 
integrated  and  client-centered  legal 
services  delivery  system.  LSC  will  stud\ 
the  relationship  between  the  structure  of 
the  delivery  system  and  desired 


outcomes  as  articulated  by  the  selected 
states  in  prior  planning  documents.  The 
findings  of  these  formal  evaluations — 
together  with  the  material  presented  in 
the  self-evaluations — will  assist  LSC 
ami  Dther  interested  stakeholders  in 
understanding  how  best  to 
conceptualize,  design  and  deliver 
comprehensive,  integrated  and  client- 
i:entered  legal  services.  We  will  use  this 
information  to  begin  to  develop  new 
performance  measurement  tools. 

Victor  M.  Fortune, 

General  Counsel  and  Vice  President  for  Legal 

Affairs. 

|FR  Doc.  00-33143  Filed  12-27-OU;  8;4.t  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  the  Humanities  Panel 

agency:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson.  Advisory  Ojmmittee 
Management  Officer.  National 
Endowment  for  the  Humanities. 
Washington.  UC  20506;  telephone  (202) 
606-8322   Hearing-impaired  individuals 
are  a(l\  iseil  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowments  TDD  terminal  on  (202) 
606-8282 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  riH  iimmendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
i>  likelv  to  disclose  trade  secrets  and 
commert  lal  or  financial  information 
obtained  from  a  person  and  privileged 
or  cimfidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
(.hairman's  Delegation  of  Authority  to 
Close  .Advisor,'  (Committee  meetings, 
dated  lulv  19.  1993.  1  have  determined 


that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4). 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Dafe.  fanuar>-  5.  2001. 
Time:  8;30  a.m.  to  5:00  p.m. 
Room:  315. 

Program;  This  meeting  will  review 
applications  for  Asia  and  Africa  in 
Collaborative  Research,  submitted  to  the 
Division  of  Research  Programs  at  the 
September  1.  2000  deadline. 

2.  Da^p.  January  8.  2001. 
Time:  8:30  a.m'.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  American  Studies  II  in 
Collaborative  Research,  submitted  to  the 
Division  of  Research  Programs  at  the 
September  1.  2000  deadline. 

3.  Dare.  January  9.  2001. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  for  a  New  Millennium, 
submitted  to  the  Division  of  Education 
Prigrams  at  the  October  1.  2000 
deadline. 

4.  Dafe:  January  9.  2001. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  European  Studies  in 
Collaborative  Research,  submitted  to  the 
Division  of  Research  Programs  at  the 
September  1.  2000  deadline. 

5.  Date:  January  10.  2001. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  National  Education 
Projects,  submitted  to  the  Division  of 
Education  at  the  October  15.  2000 
deadline. 

6.  Da/e  January  11,  2001. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room  315. 

Program:  This  meeting  will  review 
applications  for  Ancient  and  Medieval 
Studies  in  Collaborative  Research, 
submitted  to  the  Division  of  Research 
Programs  at  the  September  1.  2000 
deadline. 

7  Dofe  January  11.  2001. 

Time:  8:30  a.m'.  to  5:00  p.m. 

Room  415. 

ProEjnjm:  This  meeting  will  review 
applications  for  Schools  for  a  New- 
Millennium,  submitted  to  the  Division 
of  Education  Programs  at  the  October  1. 
2000  deadline. 

8.  Dfjfp  January  12.  2001. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  for  National  Education 
Projects,  submitted  to  the  Division  of 
Education  Programs  at  the  October  15. 
2000  deadline. 
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9.  Date:  January  12,  2001. 

Time:  9:00  a.m".  to  5:00  p.m. 

floom;  315. 

Program:  This  meeting  will  review 
applications  for  Fellowship  Programs  at 
Independent  Research  Institutions  in 
Collaborative  Research,  submitted  to  the 
Division  of  Research  Programs  at  the 
September  1.  2000  deadline. 

Laura  S.  Nelson, 

Advison'  Committee  Management  Officer. 
|FR  Doc.  00-33059  Filed  12-27-00  8:45  am] 

BILUNG  CODE  7536-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-400] 

Carolina  Power  &  Light  Company; 
Notice  Of  issuance  of  Amendment  to 
Facility  Operating  License  and  Final 
Determination  of  No  Significant 
Hazards  Consideration 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  103  to  Facility 
Operating  License  No.  NPF-63  issued  to 
Carolina  Power  &  Light  Company 
(CP&L,  the  licensee),  which  revised  the 
Technical  Specifications  (TS)  for 
operation  of  the  Shearon  Harris  Nuclear 
Power  Plant,  Unit  1  (HNP),  located  in 
Wake  and  Chatham  Counties,  North 
Carolina.  The  amendment  is  effective  as 
of  the  date  of  issuance. 

The  amendment  modified  the  TS  to 
support  a  modification  to  HNP  to 
increase  the  spent  fuel  storage  capacity 
by  adding  rack  modules  to  spent  fuel 
pools  (SFPs)  C  and  D  and  placing  the 
pools  in  service.  Specifically,  the 
amendment  consists  of:  (1)  A  revision  to 
TS  5.6  to  identify  pressurized  water 
reactor  fuel  bumup  restrictions,  boiling 
water  reactor  fuel  enrichment  limits, 
pool  capacities,  heat  load  limitations, 
and  nominal  center-to-center  distances 
between  fuel  assemblies  in  the  racks  to 
be  installed  in  SFPs  C  and  D;  (2)  an 
alternative  plan  in  accordance  with  the 
requirements  of  10  CFR  50.55a  to 
demonstrate  an  acceptable  level  of 
quality  and  safety  in  completion  of  the 
component  cooling  water  (CCW)  and 
SFPs  C  and  D  cooling  and  cleanup 
system  piping;  and  (3)  an  unreviewed 
safety  question  for  additional  heat  load 
on  the  CCW  system. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 


10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment.  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
January  13,  1999  (64  FR  2237).  A 
request  for  a  hearing  was  filed  on 
February  12.  1999,  by  the  Board  of 
Commissioners  of  Orange  County.  North 
Carolina  (BCOC). 

On  July  12.  1999.  the  Atomic  Safety 
and  Licensing  Board  (ASLB)  ruled  that 
BCOC  had  standing  and  had  submitted 
two  admissible  contentions.  The  two 
contentions  related  to  (1)  whether 
General  Design  Criterion  62  allows  the 
use  of  administrative  controls  to  prevent 
criticality  (TC-2);  and  (2)  the  adequacy 
of  the  licensee's  proposed  alternative 
plan  for  the  cooling  system  piping  (TC- 
3).  On  July  29,  1999.  the  ASLB  granted 
CP&L's  request  to  hold  the  hearing  in 
accordance  with  the  hybrid  hearing 
procedures  of  10  CFR  Part  2.  Subpart  K. 
On  Januan.'  4,  2000,  all  parties  filed 
written  summaries  and  on  January  21. 
2000,  the  ASLB  heard  oral  arguments 
related  to  the  two  admitted  contentions. 
On  May  5,  2000.  the  ASLB  issued  a 
decision  in  favor  of  CP&L.  stating  that 
"(1)  there  is  no  genuine  and  substantial 
dispute  of  fact  or  law  that  can  only  be 
resolved  with  sufficient  accuracy  by  the 
introduction  of  evidence  in  an 
evidentiary*  hearing:  and  (2)  contentions 
TC-2  and  TC-3  are  disposed  of  as  being 
resolved  in  favor  of  CP&L." 

On  January'  31.  2000.  BCOC  filed  four 
late-filed  environmental  contentions 
that  challenged  the  adequacy  of  the 
staffs  December  21,  1999. 
environmental  assessment  related  to 
CP&L's  amendment  request.  On  March 
3,  2000,  the  NRC  and  CP&L  responded 
to  the  late-filed  contentions,  and  on 
March  13.  2000,  BCOC  submitted  its 
reply  to  the  responses.  On  August  7. 
2000,  the  ASLB  issued  its  Ruling  on 
Late-filed  Environmental  Contentions. 
In  its  ruling,  the  ASLB  admitted  one 
environmental  contention  (EC-6) 
regarding  the  probability  of  occurrence 
of  BCOC's  postulated  accident  scenario. 
On  November  20.  2000.  all  parties  filed 
written  summaries  and  on  December  7. 
2000,  the  ASLB  heard  oral  arguments 
related  to  EC-6. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  or  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
considerations  are  involved. 


The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  considerations.  The  basis  for 
this  determination  is  c;ontained  in  the 
Safety  Evaluation  related  to  this  action. 
Accordingly,  as  described  above,  the 
amendment  has  been  issued  and  made 
immediately  effective  and  any  hearing 
will  be  held  after  issuance. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  ctmcluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (64  FR 
71514). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  December  23,  1998, 
as  supplemented  on  March  15.  April  5. 
April  30.  June  14.  July  23.  September  3. 
October  15.  and  October  29.  1999.  and 
April  14,  and  July  19.  2000.  (2) 
Amendment  No.  103  to  License  No. 
NPF-63.  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  En\ironmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland,  and  accessible  electronically 
through  the  ADA.MS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
(http:'/www.nrc.goy). 

Dated  a!  Rockville.  Maryland,  this  21st  day 
of  December  2000. 

For  the  Nuclear  Kegulaton'  Commission. 

Richard  P.  Correia. 

Chid.  Sfction  2.  Pruiect  Directorate  U, 
Division  of  Licensing  Project  Management. 
(>t1  ice  of  .Xiiclnar  Reactor Flcgiilat ion. 
IFK  Dnr.  nO-3:n52  Filed  ll'-27-00:  8;45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-305) 

Nuclear  Management  Company.  LLC: 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Nuclear 
Management  Company.  LLC  (the 
licensee)  to  withdraw  the  June  7.  1999, 
as  supplemented  Februar\-  4.  and 
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September  26.  2000.  application  for 
proposed  dmendment  to  Facility 
Operating  License  No  DPR-43  for  the 
Kewaunee  Nuclear  Power  Plant,  located 
in  Kewaunee  County,  Wisconsin. 

The  proposed  amendment  would 
have  revised  the  Kewaunee  Nuclear 
Power  Plant  Technical  Specifications 
for  the  facility  s  reactor  pressure  vessel 
Pressure-Temperature  limit  curves. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  November  1.5. 
2000  (65  FR  69061)  However,  by  letter 
dated  December  18.  2000,  the  licensee 
withdrew  the  proposed  amendment 
change,  but  the  licensee  did  not 
withdraw  the  exemption  requests  in  the 
submittals  dated  June  7   1999.  as 
supplemented  Februarv  4.  September 
26.  and  December  18.  2000.  The 
exemption  requests  are  being  processed 
separately 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  7,  1999.  as 
supplemented  February  4.  and 
September  26,  2000.  and  the  licensee's 
letter  dated  December  18,  2000,  which 
withdrew  the  application  for  license 
amendment  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRt^s  Public  Document  Room,  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Marvland,  and  accessible  electronically 
through  the  AD.\.MS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
1  http://www, nrc.gov). 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission, 
fohn  G,  Lamb. 

ProjiTt  Manager.  Section  1.  Project 
Directorate  III.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation 
IFR  Doc.  00-33151  Filed  12-27-00:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-272  and  50-31 1] 

In  the  Matter  of  PSEG  Nuclear  LLC, 
Philadelphia  Electric  Company,  (PECO 
Energy  Company),  Delmarva  Power 
and  Light  Company,  Atlantic  City 
Electric  Company,  (Salem  Nuclear 
Generating  Station,  Units  1  and  2); 
Supplemental  Order  Regarding 
Approval  of  Transfer  of  Licenses  and 
Conforming  Amendments 

I 

PSE(;  Nuclear  LLC.  Philadelphia 
Electric  t^ompany  (PECO  Energy 
Company),  Delmar%a  Power  and  Light 
Company  (DPStL),  and  .Mlantic  City 
Electric  Companv  (ACE)  are  the  joint 
owners  of  the  Salem  Nuclear  Generating 
Station.  Unit  Nos.  1  and  2  (Salem), 
located  in  Salem  County.  New  lersey. 
Thev  hold  Facilitv  Operating  Licenses 
Nos"  DPR-70  and  DPR-75.  issued  by  the 
U.S.  Nuclear  Regulator\-  (xjmmission 
(NRC  or  Commission)  on  August  13. 
1976.  and  Mav  20.  1981.  respectively, 
pursuant  to  Part  50  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR 
Part  50)  Under  these  licenses.  PSEG 
Nuclear  LLC  (currently  owner  of  42,59 
percent  of  each  Salem  unit)  is 
authorized  to  possess,  use.  and  operate 
the  Salem  units  The  current  combined 
nonoperating  ownership  interests  of 
DP&L  and  ACE  are  14.82  percent  of  each 
Salem  unit  They  own  7,41  percent  of 
each  Salem  unit  individually, 

II 

Bv  an  application  dated  December  20. 
1999,  as  supplemented  FVbruarv  11.  and 
Februarv  25.  2000.  PSEG  Nuclear  LLC. 
DP&L.  and  At  IE  requested  approval  by 
the  NRC  of  the  transfer  to  PSEG  Nuclear 
LLC;  of  the  Salem  licenses,  to  the  extent 
held  by  DP&L  and  ACE,  in  conjunction 
with  the  proposed  acquisition  of  DP&L's 
and  ACEs  combined  ownership 
interests  in  the  Salem  units  bv  PSEG 
Nuclear  LLC  DP&L  and  ACE  are  both 
subsidiaries  of  C^onectiv.  in  response  to 
that  request,  the  NRC  staff  published  a 
notice  of  the  license  transfer 
application,  the  related  conforming 
amendment  request  included  in  the 
application,  and  an  opportunity  for  a 
hearing  in  the  Federal  Register  on 
Februarv  IH.  2000  (65  FR  8452).  No 
hearing  requests  were  filed.  The  NRC 
approved  the  transfer  request  bv  an 
Oder  dated  April  21 .  2000  That  Order, 
which  contained  several  conditions  of 
approval,  was  based  in  part  on  the 
premise  that  the  DP&L  and  .-KCE 
interests  would  be  transferred 
concurrently  as  a  combined  interest  In 


a  supplemental  application  dated 
October  10.  2000.  DP&L  and  ACE 
indicated  that  due  to  certain  delays  in 
receiving  other  necessary  regulatorv' 
approvals,  their  interests  in  the  Salem 
licenses  need  to  be  transferred 
independently  in  two  phases  to  PSEG 
Nuclear  LLC.  namely  the  DP&L  interest 
would  be  transferred  first,  followed  by 
the  transfer  of  the  ACE  interest.  They 
asked  that  the  effectiveness  of  the  Order 
approving  the  license  transfers  be 
extended  until  December  31.  2001.  due 
to  the  delays  in  receiving  the  other 
regulatorv  approvals,  and  that  any 
necessary  actions  be  taken  to  allow  the 
transfers  to  occur  in  two  phases, 

PSEG  Nuclear  LLC  also  requested 
approval  of  confonning  license 
amendments,  modified  from  the 
amendments  previously  approved  to 
reflect  the  transfers  as  they  may  occur 
in  two  phases.  The  amendments  would 
still  delete  references  to  DP&L  and  ACE 
to  reflect  the  transfer  of  each  of  their 
interests,  as  they  occur,  in  the  licenses 
to  PSEG  Nuclear  LLC. 

Approval  of  the  transfers,  as  they  may 
now  occur  in  two  phases,  and 
corresponding  modified  conforming 
license  amendments  was  requested 
pursuant  to  10  CFR  50.80  and  50.90. 
The  NRC  staff  determined  that  the 
supplemental  application  dated  October 
10.  2000.  related  only  to  schedular 
matters  and  did  not  involve  any 
material  changes  to  the  underlying  basis 
for  the  transfer  approval  Order  dated 
April  21,  2000.  Therefore,  the 
supplemental  application  was  within 
the  scope  of  the  Februarv'  18.  2000. 
Federal  Register  notice  and  did  not 
require  renoticing  or  a  new  opportunity 
for  a  hearing. 

Pursuant  to  10  CFR  50.80.  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  After 
reviewing  the  information  submitted  in 
the  October  10.  2000.  submittal  and 
other  information  before  the 
Commission,  the  NRC  staff  has 
determined  that  its  previous  findings  set 
forth  in  the  Order  dated  April  21.  2000. 
remain  valid  notwithstanding  the 
transfers  occurring  in  two  phases, 
namely.  PSEG  Nuclear  LLC  is  qualified 
to  hold  the  license  for  each  Salem  unit 
to  the  same  extent  the  licenses  are  now 
held  by  DP&L  and  ACE.  and  that  the 
transfer  of  the  licenses,  as  previously 
described  herein,  is  otherwise 
consistent  with  applicable  provisions  of 
law.  regulations,  and  orders  issued  by 
the  Commission,  subject  to  the 
conditions  described  herein.  The  NRC 
staff  has  further  found  that  the 
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supplemental  application  for  the 
proposed  license  amendments  to  reflect 
the  transfers  occurring  in  two  phases 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations  set 
forth  in  10  CFR  Chapter  I;  the  facility 
will  operate  in  conformity  with  the 
application,  the  provisions  of  the  Act. 
and  the  rules  and  regulations  of  the 
Commission;  there  is  reasonable 
assurance  that  the  activities  authorized 
by  the  proposed  license  amendments 
can  be  conducted  without  endangering 
the  health  and  safety  of  the  public  and 
that  such  activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulations;  the  issuance  of  the 
proposed  license  amendments  will  not 
be  inimical  to  the  conmion  defense  and 
security  or  to  the  health  and  safety  of 
the  public;  and  the  issuance  of  the 
proposed  license  amendments  will  be  in 
accordance  with  10  CFR  Part  51  of  the 
Commission's  regulations  and  all 
applicable  requirements  have  been 
satisfied.  These  findings  are  supported 
bv  a  safety  evaluation  dated  December 
21,2000.' 

in 

Accordingly,  pursuant  to  Sections 
161b.  161i.  arid  184  of  the  Atomic 
Energv  Act  of  1954,  as  amended,  42 
U.S.C'  §§  2201(b),  2201(i),  and  2234. 
and  10  CFR  50.80,  It  Is  Hereby  Ordered 
that  the  effectiveness  of  the  Order  dated 
April  21,  2000,  is  extended  to  December 
31.  2001.  Any  concurrent  transfer  of  the 
DP&L  and  ACE  interests  to  PSEG 
Nuclear  LLC  shall  remain  subject  to  the 
terms  and  conditions  of  the  April  21, 
2000.  Order. 

It  Is  Further  Ordered  that  the  license 
transfers  from  DP&L  and  ACE  to  PSEG 
Nuclear  LLC  may  occur  in  two  phases, 
as  described  above,  subject  to  the 
following  conditions: 

1 ,  DP&L  shall  transfer  to  the  PSEG 
Nuclear  LLC  decommissioning  trusts  for 
Salem  at  the  time  its  interests  in  the 
Salem  licenses  are  transferred  to  PSEG 
Nuclear  LLC.  all  of  DP&L's  accumulated 
decommissioning  trust  funds  for  Salem 
Unit  Nos.  1  and  2.  Immediately 
following  such  transfer,  the  amounts  in 
the  PSEG  Nuclear  LLC 
decommissioning  trusts  must,  with 
respect  to  the  interests  in  Salem  Unit 
Nos.  1  and  2  PSEG  Nuclear  LLC  would 
then  hold,  be  at  a  level  no  less  than  the 
formula  amounts  under  10  CFR  Section 
50.75. 

2.  ACE  shall  transfer  to  the  PSEG 
Nuclear  LLC  decommissioning  trusts  for 
Salem  at  the  time  its  interests  in  the 
Salem  licenses  are  transferred  to  PSEG 
Nuclear  LLC.  all  of  ACE's  accumulated 


decommissioning  trust  funds  for  Salem 
Unit  Nos.  1  and  2.  Immediately 
following  such  transfer,  the  amounts  in 
the  PSEG  Nuclear  LLC 
decommissioning  trusts  must,  with 
respect  to  the  interests  in  Salem  Unit 
Nos.  1  and  2  PSEG  Nuclear  LLC  would 
then  hold,  be  at  a  level  no  less  than  the 
formula  amounts  under  10  CFR  Section 
50.75, 

3,  Conditions  3, a.  through  3,e,  of  the 
April  21.  2000,  Order,  which  have  now 
been  incorporated  into  the  Salem 
licenses  by  a  separate  licensing  action, 
shall  remain  applicable  to  the  PSEG 
Nuclear  LLC  decommissioning  trust 
agreements  for  Salem  Unit  Nos,  1  and  2. 
The  citation  in  the  foregoing  condition 
3,e,  is  corrected  to  read  "10  CFR 

35, 32(a)(3)", 

4,  PSEG  Nuclear  LLC  shall  inform  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  in  writing,  of  the  date  of 
closing  of  each  subject  transfer  no  later 
than  2  business  days  before  the  date  of 
each  closing.  If  the  transfer  of  the  DP&L 
or  ACE  interests  is  not  completed  by 
December  31,  2001,  this  Order  shall 
become  null  and  void  with  respect  to 
any  such  transfer  not  yet  completed: 
however,  on  application  and  for  good 
cause  shown,  such  date  may  be 
extended. 

It  Is  Further  Ordered  that,  consistent 
widi  10  CFR  2, 1315(b).  license 
amendments  that  make  changes,  as 
indicated  in  Enclosure  2  to  the  cover 
letter  forwarding  this  Order,  to  conform 
each  Salem  license  to  reflect  each 
subject  license  transfer  are  approved.  To 
the  extent  the  license  pages  in  Enclosure 
2  reflect  intervening  events  and 
completed  licensing  actions  that  have 
occurred  since  the  issuance  of  the  April 
21,  2000,  Order,  and  therefore  are 
hnconsistent  with  the  license  pages 
referenced  in  that  Order  showing  the 
changes  to  the  licenses  approved  by  that 
Order,  the  amendment  pages  approved 
by  this  Order  supersede  the  previously 
approved  license  pages.  Those 
amendments  approved  by  this  Order 
appropriate  to  the  particular  license 
transfers  in  fact  occurring  shall  be 
issued  and  made  effective  at  the  time 
the  corresponding  license  transfers  are 
completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  submittal  dated  October 

10.  2000,  the  previous  related 
application  dated  December  20,  1999. 
and  supplements  thereto  dated  February 

11,  and  Februarv-  25.  2000.  which  may 
be  examined,  and/or  copied  for  a  fee.  at 
the  NRC's  Public  Document  Room, 
located  at  One  White  FUnt  North,  11555 
Rockville  Pike  (first  floor),  Rockville. 
MD.  and  are  accessible  electronically 


through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
http://www.nrc.gov. 

UalL'd  at  Kock\  ille.  Marvland,  this  21st  day 
(jf  Dei.einber  2000. 

For  the  Nuclear  Regulatory  Commission. 
Samuel }.  Collins. 
Director.  Of  fire  of  Xurlear  Reactor 
Regulation. 

[]'R  Do(  .  00-331."in  Fileii  12-27-00;  8:4,1  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNWJ  will  hold  its  124th 
meeting  on  Januarv  16-18.  2001.  at 
11545  Rockville  Pike.  Rockville. 
Maryland.  Room  T-2B3. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Tuesday,  fanuan- 16.  2001 

A.  8:30-10:00  A.M.:  Opening 
Statement/Planning  and  Procedures 
(Open} — The  Chairman  will  open  the 
meeting  with  brief  opening  remarks. 
The  Committee  will  then  review  items 
under  consideration  at  this  meeting  and 
consider  topics  proposed  for  future 
consideration  by  the  full  Committee. 

B,  10:15-12:00  S'oon:  Progress  on 
ACNW's  Sufficiency  Review 
Application  Task  Action  Plan  (TAP) 
(Open) — The  Committee  will  discuss 
the  ACNW's  TAP,  its  approach  to 
conducting  a  sufficiency  review  and  its 
progress  on  proposed  vertical  slices. 

C,  ;.00-2;00P..\/..' Entombment 
Option  for  Decommissioning  Power 
Reactors  (Open) — The  Committee  will 
discuss  with  cognizant  NMSS  staff 
selected  issues  related  to  this  topic. 

D.  2:00-7:00  P.M.:  Discussion  of 
Proposed  ACNW  Reports  (Open) — The 
Committee  will  discuss  proposed 
ACNW  Reports  on  Entombment.  Key 
Technical  Issue  Resolution.  Staffs 
Progress  on  Total  Performance 
Assessment.  Annual  Research  Report  to 
the  Commission  and  other  matters 
considered  during  this  meeting. 

Wednesday,  fanuan,- 1 7.  2001 

E.  8:30-8:40  A.M.:  Opening  Remarks 
by  the  ACNW  Chairman  (Open) — The 
ACNW  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

F,  8:40-9:40  A.M.:  Institutional 
Control  Status  (Open) — The  Committee 
will  discuss  and  hear  a  presentation 
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from  the  \RC"  staff  on  the  status  of 
considerations  regarding  long-term 
custodial  responsibilities  for  sites  whose 
license  is  terminated  under  restrirte<i 
release  conditions 

G.  9:40-W:50  AM    Xationcil 
Research  Council  Report.    Long-Term 
Institutional  Management  of  U.S. 
Department  ot  Energy  Legai  v  Waste 
Sites"  lOpenf — The  Committee  will 
discuss  and  hear  a  presentation  by  Dr 
Thomas  S.  Leschine.  C'hairman  of  The 
Academy  group  that  authored  the 
report. 

H    I  1:00-12  :tQ  P  M    Meeting  with  the 
Director.  Office  of  S'uciear  Material 
Safety  and  Safeguards.  iX'MSSi 
(Open) — The  Committee  will  meet  with 
the  Director.  NMSS  to  discuss  items  of 
mutual  interest. 

I    ;  J0-7:J0  P  M   ACSW  200 1  Action 
Plan  iOpeni — The  Committee  will 
review  the  ACN\V  2000  Action  Plan  and 
discuss  relevant  changes  for  its  2001 
Action  Plan. 

Thursday,  fanuary  18.  2001 

].  8  30-8:35  AM.:  Opening  Remarks 
bv  the  .ACWV  (Chairman  IOpeni — The 
AC.WV  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

K.  8:35-1 1 :30  A.M.:  Preparation  for 
Meeting  with  the  SRC  Commissioners 
(Open) — The  next  meeting  with  the 
Commissioners  is  scheduled  to  be  held 
in  the  (Commission  (Conference  Room  in 
One  White  Flint  North  on  March  22, 
201)1   The  Committee  will  review  its 
proposed  presentations. 

1..  12:30-5:00  P  M    Discussion  of 
Proposed  ACWV  Reports  I  Open  I— The 
Committee  will  continue  its  discussion 
of  proposed  .ACWV  reports. 

M.  5:00-5  30  PM    Miscellaneous 
KJprnl — The  C(omniittee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
partK.ipati(jn  in  A("N\V  meetings  were 
published  in  the  Federal  Register  on 
October  11.  2000  (65  FR  60475).  in 
accordance  with  these  procedures,  oral 
or  written  statements  mav  be  presented 
by  members  of  the  public,  electronit 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notif\' 
Howard  I.  Larson.  ACNW.  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  schedule  the  necessary  time  during 


the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
iChairman.  Information  regarding  the 
time  to  be  set  aside  for  taking  pictures 
may  be  obtained  bv  contacting  the 
ACNW  office,  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  A("NW  meetings  may  be  adjusted  by 
the  (Chairman  as  necessary-  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  notif\'  Mr. 
Larson  as  <o  their  parln  \ildT  Tit>eds 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr  Htiward  J. 
Larson.  ACNW  (Telephone  301/415- 
6805),  between  8:00  A.M.  and  5:00  P.M. 
EST. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  viewing  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW 

V'ideoteleconferencing  ser\'ice  is 
available  for  observing  open  sessions  of 
A(CNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Th?;r;,'n 
Brt)wn.  ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  and 
3:45  p.m.  EST  at  least  10  days  before  the 
meeting  tLi  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  ser\ice  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
fai:ilities  that  they  use  to  establish  the 
videotehtconferencing  link.  The 
availability  of  videoteleconferencing 
ser\'ices  is  not  guarantef!d. 

Dated:  Dec:ember  21,  2000. 
Annette  Vietti-Cook, 

Acting  .^dvison  Committee  Management 

Officer 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures  Notice  of 
Meeting 

The  A(CRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
lanuarv-  22-24.  2001.  in  Room  T-2B3. 
n545  Rockville  Pike.  Rockville, 
Maryland 


The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  mav  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday .  January  22.  2001—8:30  a.m. 
until  the  close  of  business:  The 
Subcommittee  will  discuss  stakeholder 
views  of  ACRS  activities,  self- 
assessment  of  ACRS  performance  in  CY 
2000.  potential  operational  areas  for 
improved  effectiveness,  and  other 
activities  related  to  the  conduct  of  ACRS 
business.  It  will  also  discuss 
identification  and  quantification  of 
design  margins,  adequacy  of  PRA 
models  and  codes,  risk-informed 
regulation.  APlOOO  review  issues,  and 
potential  future  ACRS  activities. 

Tuesday,  fanuary  23.  2001—8:30  a.m. 
until  the  conclusion  of  business:  The 
Subcommittee  will  continue  to  discuss 
self-assessment  of  ACRS  performance  in 
C\'  2000,  potential  operational  areas  for 
improved  effectiveness,  and  other 
activities  related  to  the  conduct  of  ACRS 
business.  It  will  also  continue  the 
discussion  on  the  identification  and 
quantification  of  design  margins, 
adequacy  of  PRA  models  and  codes, 
risk-informed  regulation,  APlOOO 
review  issues,  and  potential  future 
ACRS  activities. 

Wednesday.  January  24.  2001—8:30 
a.m.-l.OO  p.m. :  The  Subcommittee  will 
discuss  the  annual  ACRS  report  to  the 
Commission  on  the  NRC  Safety 
Research  Program  and  potential  future 
ACRS  activities. 

The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
(Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff  Persons  desiring 
to  make  oral  statements  should  notif\- 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 
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Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m,  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  December  21,  2000. 
lames  E.  Lyons, 

,'\ssociate  Director  for  Technical  Support. 

.■\CRS/ACM\V. 

[FR  Doc:.  00-33145  Filed  12-27-00:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  and  Advisory  Committee 
on  Nuclear  Waste  Joint  Sut)committee 
Meeting;  Notice  of  Meeting 

The  Advisory  Committee  on  Reactor 
Safeguards  (AC^RS)  and  the  Advisory 
Committee  on  Nuclear  Waste  (ACNW) 
Joint  Subcommittee  will  hold  a  meeting 
on  January  19,  2001,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday.  January  19,  2001 — 8:30  a.m. 
until  the  conclusion  of  business:  The 
ACRS  and  ACNW  Joint  Subcommittee 
will  discuss  risk  assessment  methods 
associated  with  Integrated  Safety 
Analysis  (ISA)  and  the  status  of  risk- 
informed  activities  in  the  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
The  Joint  Subcommittee  will  also 
discuss  risk  analysis  methods  and 
applications  associated  with  the 
Department  of  Energy  (DOE)  Integrated 
Safety  Management  (ISM)  program.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  ACRS  and  ACNW 
full  Committees. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
ACRS  and  ACNW  full  Conmiittees. 


Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notif\' 
the  cognizant  ACRS/ACNW  staff 
member  named  below  five  days  prior  to 
the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  consultants  who  may  be  present, 
may  exchange  preliminarv-  views 
regarding  matters  to  be  considered 
during  the  balance  of  the  meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff  its 
consultants,  and  other  interested 
persons  regarding  these  matters. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Subcommittee's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
cognizant  senior  staff  engineer,  Michael 
T.  Markley  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EST) 
or  by  e-mail  MTM@NRC.gov.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above-named 
individual  one  to  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

Dated:  December  20.  2000. 
James  E.  Lyons, 

Associate  Director  for  Technical  Support. 

ACHS/ACXW. 

[FR  Doc.  00-33146  Filed  12-27-00:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  the  ACRS  Joint 
Subcommittees  on  Materials  and 
Metallurgy  and  on  Thiermal-Hydraulic 
Pfienomena;  Notice  of  Meeting 

The  ACRS  Subcommittees  on 
Materials  and  Metallurgy  and  on 
Thermal-Hydraulic  Phenomena  will 
hold  a  joint  meeting  on  January  18, 
2001,  Room  T-2B1,  11545  Rockville 
Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  fanuary  18.  2001—8:30 
a.m.  until  the  conclusion  of  business: 
The  Subcommittees  will  discuss  the 


treatment  of  uncertainties  in  both  the 
FAVOR  Probabilistic  Fracture 
Mechanics  Code,  and  the  associated 
thermal-hydraulic  analyses  which  are 
being  developed  as  part  of  the 
Pressurized  Thermal  Shock  (PTS) 
Technical  Basis  Reevaluation  Project. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  rele%'ant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  (Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  onlv 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer.  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  abo\e 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc..  that  may  have  occurred. 

Dated:  Ue!:emhiT  20,  2000. 
lames  E.  Lyons, 

.■\s^(>rlatp  Director  for  Technical  Support. 

.ACRS  .4C.VU-. 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planniiiu 
and  Procedures  will  hold  a  meeting  un 
lanuan-  31.  2001,  Room  T-2B1.  n.S4:"i 
Rockville  Pike,  Rockville,  Manland 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  mav  he  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solelv  to  internal  personnel 
rules  and  practices  of  .ACRS.  and 
informatiim  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesdav.  lanuan.-  31 .  2001  —  1:00 
p  m.  until  the  conclusion  of  business: 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters  The  purpose  of  this  meeting  is 
to  gather  information,  analvze  relevaiit 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
C^ommittee 

Oral  statements  may  be  presented  by 
members  of  the  public:  with  the 
concurrence  of  the  Subc  (jmmittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic;  recordings  will 
be  permitted  only  duriiiij  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  onh 
bv  members  of  the  Subf;ommittee,  its 
consultants,  and  staff  Perscjns  desiring 
to  make  oral  statements  should  notify 
the  cognizant  AC^RS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunitv  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  hv  contacting 
the  cognizant  ACRS  staff  person,  Dr 
lohn  T  Larkins  (telephone:  301/415- 
7360)  between  7:30  am   and  4:1.t  p  m 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
davs  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
mav  have  occurred. 


Dated   Decfmber  20.  2000. 
lames  E.  Lvons. 

.-\ss,.r  ,,;,''■  I)irr(  lor  for  Technical  Support 

A(  /f.s    \(  \\\ 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Sut}committee  Meeting  on 
Thermal-Hydraulic  Phenomena;  Notice 
of  Meeting 

Thf  ACRS  Subcommittee  on  Thermal- 
HvdrauJK  Phenomena  will  hold  a 
meeting  on  (anuarv  lb-17,  2000.  Room 
T-2B1.  1 1.543  Rockville  Pike,  Rockville. 
Maryland. 

A  portion  of  the  January  17  meeting 
session  mav  be  closed  to  public 
attendance  to  discuss  proprietary 
information  per  5  U.S.C.  552b(c)(4) 
pertinent  to  the  .Siemens  Power 
Corporation 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  lanuan-  16.  2001 — 8:30  a.m. 
until  the  conclusion  of  business. 

Wednesdav.  lanuan- 17.  2001—8:30 
a.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  continue  its 
review  of  the:  (1)  Revised  Electric  Power 
Researc  h  Institute  Report.  TR-1 13594, 

Resohitiiin  of  Ceneric  Letter  96—06 
Waterhammer  Issues",  (2)  Siemens 
Power  C^orporaticm  ,S-RELAP5  thermal- 
hvdraulic:  code  and  its  application  to 
small-break  LCICA  analyses.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  hv  the  full  C>)mmittee. 

Oral  statements  mav  be  presented  by 
members  of  the  public  with  the 
c;onc:urren(  e  of  the  Subcommittee 
{Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
C^ommiltee.  Electrcmic  recordings  will 
be  permitted  onh  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  ma\'  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff  Pearsons  desiring 
to  make  oral  statements  should  notifv 
the  c:ognizant  Af^RS  staff  engineer 
named  below  five  davs  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  c:an  be  made. 

During  the  initial  portion  cjf  the 
meeting,  the  .Subcommittee?,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 


The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Electric 
Power  Research  Institute,  the  Siemens 
Power  Corporation,  the  NRC  staff,  and 
other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301-415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  anv  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Dated:  December  20,  2000. 
lames  E.  Lyons, 

Assnciate  Dtrvctor  for  Iff  hniral  Support 

."{CHS'ACWV 

IKR  Doc.   nO-3,n49  Filed  12-27-UO;  8:4.5  anil 

BILLING  CODE  7590-01 -*> 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission 

DATES:  Weeks  of  December  25,  2000, 

Ianuar>-  1,  8,  15,  22,  and  29  2001 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland 

STATUS:  Public  and  closed 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  25 

There  art'  no  meetings  scheduled  for  the 
Week  of  Dei. ember  25 

Week  of  (anuary  1,  2001 — Tentative 

There  are  no  meeting'^  s(  heiiuleii  fnr  the 
Week  of  ]a!uiar\   1.  2001 

Week  of  |anuar>-  8.  2001— Tentative 

Tuesday.  Idniuin.-  M.  2001 

9:30  a.m. 

Briefing  on  EEO  Prograin  (Public:  .Meeting] 
(Conlart;  Irene  Little.  301-415-7380) 

Wednesday,  lanuan-  ID.  2001 

9.25  a.m. 

Affirmation  .Session  (Public  Meeting)  (If 
needed) 
i).:iU  a.m. 

Briefing  cm  Status  nf  Nuclear  Materials 
Safety  (Public  Meeting)  (Cionlact:  Claudia 
Seelig.  :un -11.5-7243) 
This  meeting  will  be  webc;ast  live  at  the 
Web  address — ^\■\\■\y. nrc.gov/ live. html 
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Week  of  January  15,  2001 — Tentative 

Wednesday,  lanuary  IT,  2007 

9:25  am 

Affirmation  Session  (Public  meeting)  (If 
needed) 
9:30  a.m. 

Briefing  on  Status  of  Nuclear  Reactor 
Snfetv  (Public:  Meeting)  (Contact:  Mike 
Ckse."  301-41,5-1134) 
This  meeting  wiil  be  webcast  live  at  the 
Web  address — im-M-.nrc.goi'///v'e./7fm/ 

Week  of  lanuary  22 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  lanuary  22. 

Week  of  lanuary  29 — Tentative 

Tuesday,  January  30,  2001 

9:30  a.m. 

Briefing  on  Status  of  Nuclear  Waste  Safety 
(Public  Meeting)  (Contact:  Claudia 
Seelig.  301-415-7243) 
This  meeting  will  be  webcast  live  at  the 
Web  address — w-ww, nrc.gov/live. html 

Wednesday.  )anuary  31,  2001 

9:25  a.m. 
Affirmation  Session  (Public  Meeting)  (If 
needed) 
9:30  a.m. 

Briefing  on  Status  of  OCIO  Programs, 
Performance,  and  Plans  (Public  Meeting) 
(Contact:  Donnie  Grimsley.  301—415- 
8702) 
This  meeting  will  be  webcast  live  at  the 
Web  address — w'ww, nrc.gov/live. html 

Thursday,  February  1,  2001 

9:30  a.m. 
Briefing  on  Status  of  OCFO  Programs, 
Performance  and  Plans  (Public  Meeting) 
(Contact:  Lars  Solander,  301-415-6080) 
This  meeting  will  be  webcast  live  at  the 
Web  address — v\'\s'w,nrc,gov/Iive,html 

The  Schedule  for  Conunission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)415-1661. 

***** 

ADDITIONAL  INFORMATION: 

By  a  vote  of  5-0  on  December  20,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Private  Fuels  Storage,  L.L.C. 
(independent  Spent  Fuel  Storage 
Installation)  Motion  for  Clarification  of 
10  C.F.R.  2.786(b)"  be  held  on  December 
20,  and  on  less  than  one  week's  notice 
to  the  public. 

By  a  vote  of  5-0  on  December  21,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
CLLI-00-25— MILLSTONE,  Docket  No. 
50— 423-LA-3 — Commission 
Memorandum  and  order  remanding  a 
motion  to  reopen  the  record  filed  by  the 
intervenors  to  the  Atomic  Safety  and 


Licensing  Board  for  this  proceeding  for 
disposition"  be  held  on  December  21. 
and  on  less  than  one  week's  notice  to 
the  public. 

By  a  vote  of  5-0  on  December  21,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §9, 107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Final  Amendments  to  10  CFR  50.47; 
Thereby  Granting  in  Part  Two  Petitions 
for  Rulemaking  (50-63  and  50-63A): 
Relating  to  a  Reevaluation  of  Policy  on 
the  Use  of  Potassium  Iodide  (KI)  for  the 
General  Public  After  a  Severe  Accident 
at  a  Nuclear  Power  Plant"  be  held  on 
December  22,  and  on  less  than  one 
week's  notice  to  the  public. 
***** 

The^NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://v^'ww, nrc.gov/SECY/smi/ 
schedule.htm 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC  20555  9301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  December  22.  2000. 
William  M.  Hill,  )r.. 

SECY  Tracl<ing  Officer.  Office  of  the 

Secretary'. 

[FRDoc.  00-33289  Filed  12-26-00:  12:48 

pm] 

BILUNG  CODE  7590-01 -M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Expiring 
information  Collection:  0PM  FORM 
1644 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  an 
expiring  information  collection.  OPM 
Form  1644,  Child  Care  Provider 
Information:  Child  Care  Tuition 
Assistance  Program  for  Federal 


Employees,  is  used  to  verifv'  that  child 
care  providers  are  licensed  and/or 
regulated  bv  local  and.'or  State 
authorities.  Agencies  need  to  know  th.it 
child  care  pro\'iders  to  whom  they  makf 
disbursements  in  the  form  of  tuition 
assistance  subsidies,  are  licensed  and/or 
regulated  by  local  and/or  State 
authorities. 

Pub.  L.  lOb-58.  passed  by  Congress 
on  September  29.  1999.  permits  Federal 
agencies  to  use  appropriated  funds  to 
help  their  lower  income  emplovees  with 
their  costs  for  child  care.  It  is  up  to  the 
agencies  to  decide  on  whether  to 
implement  this  law.  This  is  a  new  law 
and  the  extent  to  which  it  will  be 
implemented,  including  the  number  of 
providers  that  will  be  involved,  cannot 
be  easily  predicted.  We  estimate 
approximately  3000-5000  OPM  1644 
forms  will  be  completed  annually  The 
form  will  take  approximately  10 
minutes  to  complete  by  each  provider. 

The  annual  estimated  burden  is  83.5 
hours. 

Comments  are  particularly  invited  on: 

•  Whether  the  form  adequately 
captures  the  information  needed  to 
verif\-  child  care  provider  State  and/or 
local  licensure  and  regulation: 

•  Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate, 
and  based  on  valid  assumptions  and 
methodology:  and 

•  Ways  in  which  we  can  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  use  of  the  appropriate 
technological  collection  techniques  or 
other  information  collection  strategies. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  26,  2001. 

ADDRESSES:  Send  or  deliver  comments 
to:  Patricia  F.  Kinney,  Director,  Office  of 
Work./Life  Programs,  U.S.  Office  of 
Personnel  Management,  1900  E  St., 
NW.,  Washington.  DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATION  COORDINATION  CONTACT: 

Brooke  L.  Brewer,  Work/Life  Program 
Specialist,  Office  of  Work/Life 
Programs.  (202)  606-2012. 

Office  of  Personnel  .Management. 

fanice  R.  Lachance, 

Director. 

|FR  Doc.  00-33112  Filed  12-27-00:  8:45  am) 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Expiring 
Information  Collection:  0PM  1536 

AGENCY:  Offic  e  (if  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  .Act  of  1995 
(Public  Law  104-13.  May  22.  1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (C3PM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  an 
expiring  information  collection.  OPM 
1536.  Application  for  Sun,'ivor  Annuit\ 
Under  the  Civil  Service  Retirement 
System,  is  designed  for  use  by  former 
spouses  of  Federal  emplovees  and 
annuitants  who  are  applying  for  a 
monthly  Civil  Service  Retirement 
System  benefit.  The  application  collects 
information  about  whether  the  applicant 
is  covered  by  the  Federal  Employees 
Health  Benefits  Program  and  about  any 
court  order  which  awards  the  applicant 
retirement  benefits. 

Comments  are  particularly  invited  on 
Whether  this  information  is  necessar\- 
for  the  proper  performance  of  functions 
of  OPM,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodologv: 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Appro.ximately  500  OPM  Forms  1536 
will  be  completed  annually.  The  form 
takes  approximately  45  minutes  to 
complete.  The  annual  burden  is  375 
hours. 

For  copies  of  this  proposal,  contact 
Mar\-  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
Februarv'26.  2001. 

ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Melton.  Chief, 
Operations  Support  Division, 
Retirement  and  Insurance  Ser\ice.  US 
Office  of  Personnel  Management.  1900  E 
Street.  NVV,  Room  3349A,  Washington, 
DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Donna  G.  Lease.  Team  Leader,  Forms 
Analvsis  and  Design.  Budget  and 
Administrative  Ser\'ices  Division.  (202) 
606-0623. 


I    .S  Office  of  PtTsonncI  M.inaRemenl 
|ani<:e  R.  Lachance. 
Director. 

'KRDm,    OIKCnn  Fileil  12-27-OO;  8;4.Saml 

BtLLING  CODE  632S-0t-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Revision  of  an  Information 
Collection:  Rl  38-31 

agency:  Office  of  Personnel 

Managt-nient. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  Mav  22.  1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  revision 
of  an  information  collection.  RI  38-31. 
Request  for  lnf(jrmation  About  Your 
Missing  Pavmenf .  is  sent  in  response  to 
a  notification  by  an  individual  of  the 
loss  or  non-receipt  of  a  payment  from 
the  Civil  Ser\'ice  Retirement  and 
Disability  Fund.  The  form  requests  the 
information  needed  to  enable  OPM  to 
trace  and  or  reissue  pavment.  Missing 
payments  mav  also  be  reported  to  OPM 
b\'  a  telephone  call. 

Approximately  8.000  missing 
payment  requests  for  both  Treasury 
checks  and  electronic  funds  transfers 
(EFT's)  are  processed  each  year:  500  RI 
38-31  forms  will  be  completed  annually 
while  7.500  telephone  calls  are  received 
at  OPM  We  estimate  it  takes 
approximatelv  10  minutes  to  complete 
the  form  for  missing  Treasury  checks  or 
to  report  the  missing  payment  bv 
telephone.  Approximately  50  RI  38-31 
forms  are  completed  for  missing  EFT 
payments;  we  estimate  it  takes  30 
minutes  because  financial  institution 
information  and  signature{s)  are 
required.  The  combined  annual  burden 
is  1 .350  hours. 

Comments  are  particularly  invited  on: 

— Whether  this  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  the  Office 
of  Personnel  Management,  and 
whether  it  will  have  practical  utility; 

— Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate 
and  based  on  valid  assumptions  and 
methodology;  and 

— Ways  in  w  hich  we  can  minimize  the 
burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  use  of  the 
appropriate  technological  collection 


techniques  or  other  forms  of 
information  technology. 

For  copies  of  this  proposal,  contact 
Mar\'  Beth  Smith-Toomey  on  (202)  606- 
2150.  or  E-mail  to  mbtoomey@opm.gov. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  26,  2001. 

ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Melton,  Chief. 
Operations  Support  Division, 
Retirement  and  Insurance  Service.  U.S. 
Office  of  Personnel  Management.  1900  E 
Street,  NW..  Room  3349A.  Washington, 
DC  20415-3540. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 

Donna  G  Lease.  Team  Leader.  Forms 
Analysis  and  Design.  (202)  606-0623. 

lanice  R.  Lachance, 

Director,  U.S.  Office  of  Personnel 

M(ina^err}pnt. 

iFR  Doc .  00-;i,infi  Filed  12-27-00;  «:4.t  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Revision  of  an  Information 
Collection:  RI  30-1 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22.  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  revision 
of  an  information  collection.  RI  30-1, 
Request  to  Disability  Aimuitant  for 
Information  on  Physical  Condition  and 
Employment,  is  used  by  persons  who 
are  not  yet  age  60  and  who  are  receiving 
disability  annuity  and  are  subject  to 
inquiry  as  to  their  medical  condition  as 
OPM  deems  reasonably  necessary.  RI 
30-1  collects  information  as  to  whether 
the  disabling  condition  has  changed. 

Approximately  8,000  RI  30-1  forms 
will  be  completed  annually.  We 
estimate  it  takes  approximately  60 
minutes  to  complete  the  form.  The 
annual  burden  is  8,000  hours. 

Comments  are  particularly  invited  on: 

— Whether  this  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  the  Office 
of  Personnel  Management,  and 
whether  it  will  have  practical  utility; 

— Whether  our  estimate  of  the  pubic 
burden  of  this  collection  is  accurate 
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and  based  on  valid  assumptions  and 
methodology;  and 
— Ways  in  which  we  can  minimize  the 
burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  use  of  the 
appropriate  technological  collection 
techniques  or  other  forms  of 
information  technology. 
For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
2150.  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Melton,  Chief, 
Operations  Support  Division, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  Room  3349A,  Washington, 
DC  20415-3540. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Donna  G.  Lease,  Team  Leader,  Forms 
Analysis  and  Design,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

IFR  Doc.  00-33116  Filed  12-27-O0;  8:45  am] 

BILUNG  CODE  632S-01-P 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Emergency 
Request  for  Review  of  an  Information 
Collection:  OPM  Form  1644 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Persoimel 
Management  (OPM)  will  submit  to  the 
Office  of  Management  and  Budget  an 
emergency  request  for  review  of  an 
expiring  information  collection.  OPM 
Form  1644, 'Child  Care  Provider 
Information:  Child  Care  Tuition 
Assistance  Program  for  Federal 
Employees,  is  used  to  verify  that  child 
care  providers  are  licensed  and/or 
regulated  by  local  and/or  State 
authorities.  Agencies  need  to  know  that 
child  care  providers  to  whom  they  make 
disbursements  in  the  form  of  tuition 
assistance  subsidies  are  licensed  and/or 
regulated  by  local  and/or  State 
authorities. 

Pub.  L.  106-58,  passed  by  Congress 
on  September  29,  1999,  permits  Federal 
agencies  to  use  appropriated  funds  to 
help  their  lower  income  employees  with 


their  costs  for  child  care.  It  is  up  to  the 
agencies  to  decide  on  whether  to 
implement  this  law.  This  is  a  new  law 
and  the  extent  to  which  it  will  be 
implemented,  including  the  number  of 
providers  that  will  be  involved,  cannot 
be  easily  predicted.  We  estimate 
approximately  5000  OPM  1644  forms 
will  be  completed  annually. 

The  form  will  take  approximately  10 
minutes  to  complete  by  each  provider. 
The  annual  estimated  burden  is  835 
hours. 

Conmients  are  particularly  invited  on: 
— Whether  the  form  adequately  captures 

the  information  needed  to  verify  child 

care  provider  State  and/or  local 

licensure  and  regulation; 
— Whether  our  estimate  of  the  public 

burden  of  this  collection  is  accurate. 

and  based  on  valid  assumptions  and 

methodology;  and 
— Ways  in  which  we  can  minimize  the 

burden  of  the  collection  of 

information  on  those  who  are  to 

respond,  through  use  of  the 

appropriate  technological  collection 

techniques  or  other  information 
•    collection  strategies. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Conmients  on  this  proposal 
should  be  received  on  or  before  Januarv 
8,2001. 

ADDRESSES:  Send  or  deliver  comments 
to: 
Patricia  F.  Kinney,  Director,  Office  of 

Work/Life  Programs,  U.S.  Office  of 

Personnel  Management.  1900  E  St., 

NW,  Washington,  DC  20415 
and 
Joseph  Lackey,  Agency  Desk  Officer, 

Office  of  Management  and  Budget, 

725  17th  St.,  NW  Room  10235, 

Washington,  DC  20503 
FOR  INFORMATION  REGARDING 
ADMINISTRATION  COORDINATION  CONTACT: 
Brooke  L.  Brewer,  Work/Life  Program 
Specialist,  Office  of  Work/Life 
Programs.  (202)  606-2012. 

U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director. 

[FR  Doc.  00-33270  Filed  12-27-00;  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Meeting 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 


TIME  AND  DATE:  11:00  a.m..  Januarv  2. 

2001. 

PLACE:  OPM  Executive  Conference 

Room  5A06A.  Theodore  Roosevelt 

Building,  1900  E  Street.  NW.. 

Washington.  DC  20415-0001 

STATUS:  This  meeting  will  be  open  to  the 

public  at  11:00  am. 

MATTERS  TO  BE  CONSIDERED:  This 

meeting  is  called  by  the  Office  of  the 

Chair  with  less  than  15  days  public 

notice  so  the  Committee  can  complete 

its  current  agenda.  The  meeting  is  open 

to  the  public. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Geri  Coates.  Recording  Secretary.  Office 

of  Personnel  Mcmagement.  Theodore 

Rooseveh  Building.  1900  E  Street.  NW.. 

Room  5538.  Washington.  DC  20415- 

1600.  (202)  606-1500. 

John  F.  Leyden. 

Chairman.  Federal  Prevailinii  Rule.  Advison 
Committee. 

IFR  Doc.  00-,i3n7  Filed  12-27-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43756;  File  No.  SR-CBOE- 
9ft-46] 

Seif-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  Nos.  1 , 2,  3, 
4,  5,  6,  and  7  to  the  Proposed  Rule 
Change  Relating  to  the  Evaluation  of 
Trading  Crowd  Performance 

December  20.  2000. 
L  Introduction 

On  October  23.  1998.  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  196-4 
thereunder.-  a  proposed  rule  change  to 
amend  CBOE  Rule  8.60.  Evaluation  of 
Trading  Crowd  Performance,  to  provide 
limited  remedial  actions  for  Designated 
Primar>'  Market  Makers  ("DPMs"). 
market  makers,  and  other  members  and 
trading  crowds  (collectively  referred  to 
as  "Market  Participants")  who  have 
failed  to  satisfy  their  market 
responsibilities.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  December  10, 


'■  15U..S,C.  78s(b)(l|. 
-17CFR240.19b--t. 
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1998. '  By  letter  dated  March  12.  1999. 
the  Exchange  filed  Amendment  No.  1  to 
the  proposal.-'  On  April  12.  1999.  CBOE 
filed  .Amendment  \'o.  2  to  the 
proposal'  On  |une  17.  1999.  CBOE  filed 
.\mendment  .\'o  3  to  the  proposal."  On 
October  23.  2000.  CBOE  filed 
Amendment  No.  4  to  the  proposal."  On 


'  .securities  Exchange  .Act  Release  No.  40737 
ID.icf'mber  2.  199a).  63  FR  68321 

*  Sef  letter  from  Debora  E.  Barnes.  Senior 
.Mtomey.  Legal  Department.  tJffice  of  Enforcement. 
CBOE.  to  Marc  McKavle.  Attomev.  Division  of 
Market  Rej^ulatiun  ("Division").  Commission,  dated 
March  12.  1999  (  ■.Amendment  No.  1").  In 
.Amendment  No   1 .  CBOE  responded  to  a  comment 
letter  The  substance  of  CBOEs  response  to  the 
comment  letter  is  di.scussed  in  greater  detail  below 

^  Sfv  letter  from  Andrew  D  Spiwalt.  Managing 
Director.  Legal  Department.  Office  of  Enforcement, 
CBOE.  to  Marc  McKayle.  .Attorney.  Division. 
Commission,  dated  .April  8.  1999  ("Amendment  \o 
2").  In  .Amendment  No.  2.  CBOE  clarified  that  thert? 
Is  no  automatic  stay  uf  an  action  during  the  appeal 
of  a  remedial  sanction,  but  that  a  .Market  Participant 
could  request  a  stay  of  action  during  an  appeal. 
CBOE  also  indicated  that  the  primary  difference 
between  the  sanctions  that  presently  exist  under  the 
Rule  and  the  limited  remedial  actions  introduced 
by  this  proposal  is  the  severity  of  the  sanctions.  The 
Exchange  also  clarified  that  pursuant  to  CBOE  RuJe 
19.1.  interpretations  and  Policies  .01.  a  Market 
Participant  would  be  considered  aggrieved  in  an 
economic  sense  if  sanctioned  under  the  proposed 
revisions  to  CBOE  Rule  8  60.  and  thus  entitled  to 
appeal  anv  action  taken  by  ti  Market  Performance 
Committee  under  the  rule.  The  Exchange  also  noted 
that,  pursuant  to  CBOE  Rule  19.5.  anv  decision  of 
the  Appeals  Committee  is  subject  to  review  by  the 
Exchange's  Board  of  Directors.  The  Exchange  also 
explained  that  limited  remedial  actions  taken  under 
the  proposal  by  the  appropriate  Market  Performance 
Committee  would  not  constitute  a  disciplinary 
action,  and  thus  Exchange  reporting  requirements 
under  Rule  19d-l(e)  of  the  Art,  17  C:FR  240.19d- 
1(e).  would  not  \>e  tngg^red.  Finally,  the  Exchange 
assured  the  Commission  that  the  three  Market 
Performance  Committees  have  exclusive,  non- 
overlapping  jurisdiction,  and  thus  .Market 
Participants  would  not  face  duplicative  sanctions 
stemming  from  one  course  of  conduct. 

*Sfp  letter  from  .Andrew  D.  Spiwak.  Managing 
Dirertor.  Legal  Department.  Office  of  Enforcement. 
CBOE.  to  Marc  McKayle.  Attorney.  Division. 
Commission,  dated  lune  16.  1999  9"  Amendment 
No.  J").  In  Amendment  No  3,  CBOE  amended  the 
Rule  to  restrict  a  member  s  ability  to  participate  in 
the  Rapid  Opening  System  ( "ROS")  as  a  limited 
remedial  sanction.  CBOE  also  deleted  language 
from  the  rule  text  that  would  have  given  the 
appropriate  Market  Performance  Committee 
discretion  to  "take  anv  other  limited  remedial 
action."  CBOE  also  indicated  that  any  additional 
comparable  limited  remedial  sanctions  would  be 
added  to  the  rule  by  a  proposed  rule  change  filed 
with  the  Cximmission  pursuant  to  seclion 
19(b)13)(A)  of  the  Act.  15  H.S.C.  78s(b)(3)(A). 

'  Sw"  letter  from  Andrew  D.  Spiwak.  .Managing 
Director.  Legal  Department.  Office  of  Enforcement, 
CBOE.  to  Elizabeth  King.  .Associate  Director. 
Division.  Commission,  dated  C3ctober  1".  2000 
("Amendment  No.  4").  In  .Amendment  No.  4.  CBOE 
reorganized  the  text  of  the  rule  language  and 
consolidated  all  remedial  actions  and  hearing 
procedures  into  paragraphs  (c)  and  (d).  respectively, 
of  proposed  CBOE  Rule  8.60  In  addition.  CBOE 
added  language  to  specify  that  the  rule  pertained  to 
DPMs.  market  makers,  and  other  members 
(individually  or  collectivelv  as  trading  crowds)  and 
not  solely  market  markers.  The  CBOE  also  amended 
the  rule  to  refer  to  the    market  responsibilities"  of 
market  participants  instead  of  "performance 


November  13.  2000.  the  Commission 
received  a  faxed  copy  of  CBOEs 
Amendment  No.  5  to  the  proposal."  On 
De(  ember  4.  2000.  CIBOE  filed 
.\meiidment  No.  6  to  the  proposal.'  On 
December  19.  2000.  the  CBOE  filed 
Amendment  No.  7  to  the  proposal.'" 
Thf  ('ommission  received  one  comment 
regarding  the  proposal.' '  The 
C^ommission  is  approving  the  proposed 
rule  change,  as  amended,  and 
publishing  this  notice  to  solicit 
comments  on  Aiiieiuiment  Nos.  1.  2.  3. 
4,5.6.  and  7.  The  (iommission  is  also 
approving  Amendment  Nos.  1,  2.  3.  4. 
5.  6.  and  7  on  an  accelerated  basis. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  modifS' 
CBOE  Rule  8.60  to  clarify'  and  improve 
the  market  performance  evaluation  of 
Market  Participants  on  the  Exchange. 


standards  "  The  Ex(  haiigi!  also  revivil  Ihi'  rule  levl 
to  indicate  thai  thf  .ipprtrpriatc  Mnrki'l  Performanc  e 
Qimmittee  can  find  that  n  Market  Hdrticipant  has 
failed  to  salisfv  its  market  responsibilities  if  the 
Market  Participant  is  ranked  one  or  inort?  standard 
deviations  from  the  mean  score  uf  all  trading 
crowds  in  a  periodic  examination.  Finally. 
.Amendment  No.  4  amends  I'.tiOl.  Rule  8.60(0  to 
specify  that,  for  Cominittef  action  t«ken  under 
proposed  CBOE  Rule  8  60((  )( 1 1  through  (4),  Market 
Participants  mav  clirei  tly  appeal  the  ii(  tion  to  the 
Board  of  Directors  as  under  the  current  Rule,  and 
amends  CBOE  Rule  8.60(g|  lo  specify  that 
Committee  actions  taken  under  proposed  CBOE 
Rule  8.60(c|(5)  through  1 1 1)  may  be  appealed  m 
accordance  with  Chapter  XIX  of  the  Exchange 
Rules. 

'See  letter  from  Andrew  D   Spiwak.  Managing 
Director.  Legal  Department.  Office  of  Enforcement. 
OBOE,  to  Nancy  Sanow,  .Assistant  Director. 
Division.  Commission,  dated  .November  13.  2000 
("Amendment  No.  5"|  .Amendment  .No.  5  was 
replaced  in  its  entirely  by  .Amendment  No.  6 

"See  letter  from  .Andrew  D  Spiwak.  Managing 
Director.  Legal  Department.  Offi(  e  of  Enforcement 
(30E.  to  Nancy  .Sanow.  Assistant  Director. 
Division,  Commission,  dated  November  27.  2000 
("Amendment  No.  6")  In  .Amendment  No.  6,  in 
addition  to  technical  changes.  CBOE  Rule  8.60(d) 
was  amended  to  clarify  that  the  Cnnuiiitti.«.  may 
take  any  action  listed  in  CBOE  Rule  «  60(i  )  rtfter  .t 
formal  hearing,  and  may  take  anv  action  listed  in 
CBOE  Rule  8.60(c)(5)  through  (11)  after  an  infoniial 
hearing.  In  addition,  a  conformiii);  {  hange  was 
made  in  CBOE  Rule  8.60(f)  to  i  l.infy  that  a  Market 
Participant  ma\  appeal  anv  Committee  action  taken 
after  a  formal  hearing  diret  tlv  to  the  Board  cf 
Directors.  This  provision  supersedes  the  rhange  in 
Amendment  No  4  to  CBOE  Rule  8  60(0  that 
specified  that  Market  Partic  ipants  mav  appeal 
CummittM!  action  taken  under  flBOE  Rule  8  60(c)(  1 1 
through  (4)  directly  to  the  Board  of  Directors. 

'".See  letter  from  Andrew  D  Spiwak,  Managing 
Director.  Legal  Department.  Office  of  Enforcement. 
CBOE.  to  Nancy  .Sanow,  Assistant  Director. 
Division.  Commission,  dated  Dei  ember  12.  2000 
("Amendment  No  7").  In  .Amemimeiit  No  7 
proposed  CBOE  Rule  8.60(g)  was  amended  to  clarih 
that  Committee  actions  taken  after  an  informal 
meeting  in  accordance  with  CBOE  Rule  8.60(c)(5) 
through  (11)  may  be  appealed  in  accordance  with 
Cihapter  XIX  of  the  Exchange  Rules.  The  amended 
rule  language  clarifies  the  provision  set  forth  in 
Amendment  No  4 

' '  .See  letter  from  lames  C^lbort  to  Robert  L.D. 
Colby.  Deputy  Director.  Division,  Commission, 
dated  December  28,  1998  ("(lelbort  Letter") 


The  proposed  rule  change  should 
provide  the  appropriate  Market 
Performance  Committee 
("Committee")'-  greater  procedural 
flexibility  in  addressing  the 
performance  of  Market  Participants, 
while  clarifv'ing  the  due  process 
safeguards  that  apply  to  the  exercise  of 
the  Committee's  authority. 

The  purpose  of  CBOE  Rule  8.60  is  to 
provide  the  appropriate  Committee  with 
a  means  to  work  with  Market 
Participants  to  improve  market  quality 
and  competition.  The  market 
performance  evaluation  process  is 
designed  to  assist  the  appropriate 
Committee  in  working  with  Market 
Participants  to  improve  their  market 
performance.  Currently,  under  CBOE 
Rule  8.60.  the  Committee  must  hold  a 
formal  hearing  to  impose  serious 
sanctions  such  as:  (1)  Suspension, 
termination,  or  restriction  of  registration 
of  a  market  maker,  (2)  suspension, 
termination  or  restriction  of  an 
appointment  to  one  or  more  option 
classes;  (3)  restriction  of  appointments 
to  additional  option  classes:  (4) 
relocation  of  option  classes;  and  (5) 
prohibiting  a  member  from  trading  at  a 
pcuticular  trading  station.  However, 
under  the  current  Rule,  the  appropriate 
Committee  does  not  have  explicit 
authority  to  takeflimited  remedial 
actions.  Under  the  proposed  rule 
change,  the  Committee  would  be  able  to 
fake  certain  limited  remedial  actions 
after  an  informal  meeting  with  Market 
Participants  who  have  been  identified 
through  the  evaluation  process. 

The  proposal  would  amend  CBOE 
Rule  8.60(a)  to  indicate  that  the 
Committee  in  evaluating  whether  a 
Market  Participant  is  satisfactorily 
meeting  its  market  responsibilities  may 
consider:  (1)  Quality  of  markets:  (2) 
extent  of  competition  in  the  crowd;  (3) 
due  diligence  in  representing  orders  as 
agent;  (4)  adherence  to  ethical 
standards;  (5)  carrying  out 
administrative  responsibilities;  and  (6) 
such  other  matters  as  the  Exchange  may 
deem  relevant.' '  Under  the  proposal,  in 
addition  to  the  survey,  the  Committee 
may  also  consider  any  other  relevant 
information  including,  but  not  limited 
to.  statistical  measures  of  performance 
and  such  other  factors  and  data  as  the 
Committee  may  determine  to  be 
pertinent  to  the  evaluation  of  Market 


■  The  apjimpriate  Committee  refers  to  the  Market 
I'erforinani  e  Committee  the  Index  Market 
Performance  Committee  or  the  Modified  Trading 
System  .Appoititmejits  (Committee 

'  'The  factors  that  may  be  considered  under 
current  CBOE  Rule  8.60(a)  are  ( l )  Quality  of 
markets:  (21  c  ompetition  .imong  market-makers, 
observance  of  ethical  standards:  and  (4) 
adniinistralive  factors 
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Participants.  CBOE  Rule  8.60(a)  is  also 
being  amended  to  clarify  that  the  Rule 
pertains  to  DPMs  (both  market-making 
and  agency  responsibilities),  market 
makers,  and  other  members 
(individually  or  collectively  as  trading 
crowds). 

Under  the  proposal,  CBOE  Rule 
8.60(b)  would  be  amended  to  indicate 
that  the  Committee  may  find  that  a 
Market  Participant  has  failed  to  satisfy 
its  market  responsibilities,  if  the 
evaluation  of  the  Market  Participant 
results  in  a  ranking  that  is  one  or  more 
standard  deviations  from  the  mean  score 
of  all  Market  Participants  within  the 
Committee's  jurisdiction,  or  if  such  a 
finding  may  reasonably  be  supported  by 
any  other  relevant  information  known  to 
the  Committee.  Currently,  under  CBOE 
Rule  8.60(b),  the  Committee  must 
presume  a  failure  to  meet  minimum 
performance  standards  exists  for  all 
members  of  a  trading  crowd,  if  the 
trading  crowd  is  ranked  in  the  bottom 
10%  of  trading  crowds  in  the  aggregate 
results  of  the  Crowd  Evaluation 
Questionnaire. 

Under  the  proposal,  the  rule  language 
in  current  CBOE  Rule  8.60(a)  listing  the 
sanctions  for  a  market-maker's  failure  to 
meet  minimum  performance  standards 
would  be  moved  to  paragraph  (c)  of  the 
proposed  rule.  In  addition  to  the  more 
serious  sanctions  that  are  currently 
listed  in  the  Rule,  the  proposal  would 
amend  CBOE  Rule  8.60(c),  to  clarify  that 
the  Committee  has  the  authority  to  take 
limited  remedial  actions  if  a  Market 
Participant  fails  to  satisfy  its  market 
responsibilities.  Thus,  under  the 
proposed  CBOE  Rule  8.60(c)  the 
Committee  may  take  one  or  more  of  the 
following  actions,  if  it  finds  that  a 
Market  Participant  has  failed  to  satisfy 
its  market  responsibilities: 

(1)  Suspension,  termination,  or 
restriction  of  registration  ef  a  Market 
Participant  (which  may  also  include  the 
termination  of  a  DPM  appointment); 

(2)  Suspension,  termination  or 
restriction  of  an  appointment  to  one  or 
more  option  classes  or  other  securities: 

(3)  Relocation  or  reallocation  of 
option  classes  or  other  securities  to 
other  trading  crowds: 

(4)  Prohibiting  a  Market  Participant 
from  trading  at  a  particular  trading 
station: 

(5)  Requiring  the  Market  Participant 
to  submit  a  business  plan  to  the 
Committee  detailing  those  steps  that  the 
Market  Participant  intends  to  take  to 
improve  its  performance; 

(6)  Requiring  that  one  or  more  Market 
Participants  in  a  crowd  execute  100%  of 
their  opening  transactions  in  that  crowd 
in  person; 


(7)  Restricting  the  ability  of  Market 
Participants  to  participate  in  the 
Exchange's  Retail  Automatic  Execution 
System  ("RAES"); 

(8)  Restricting  the  eligibility  of  a 
crowd  to  be  allocated  new  option 
classes  or  other  securities; 

(9)  Requiring  that  one  or  more  Market 
Participants  attend  a  meeting  or  series  of 
meetings  as  the  Committee  shall  require 
for  the  purpose  of  education  or 
improving  their  performance  as  Market 
Participants; 

(10)  Requiring  that  all  bookable  orders 
be  booked  if  not  executed  immediately 
upon  presentation  in  the  crowd:  and 

(11)  Restricting  the  ability  of  Market 
Participants  to  participate  in  ROS. 

The  Exchange  has  indicated  that  it 
may  in  the  future  add  comparable 
limited  remedial  sanctions  to  the  Rule 
by  filing  a  proposed  rule  change  with 
the  Commission  pursuant  to  19(b)(3)(A) 
of  the  Act.i''  CBOE  Rule  8.60(c)  is  also 
being  amended  to  delete  language 
pertaining  to  the  distribution  of  a  crowd 
evaluation  questionnaire  on  a  six-month 
periodic  basis.  Under  the  proposal,  tho 
Exchange  will  conduct  market 
performance  evaluations  twice  a  year  as 
it  deems  necessary,  but  generally  on  a 
six-month  periodic  basis. '^ 

The  proposed  rule  change  would 
amend  CBOE  Rule  8.60(d)  to  include  the 
Rule's  formal  hearing  and  informal 
meeting  procedures.  Under  the 
proposal,  before  taking  any  remedial 
action,  the  Committee  would  be 
required  to  give  written  notice  to  the 
Market  Participant  to  indicate  that  the 
Committee  is  considering  taking  action 
and  the  basis  for  the  action,  and  that  the 
Market  Participant  is  entitled  to  an 
opportunity  to  appear  before  the 
Committee  (or  a  panel  thereof).  If  the 
Committee  contemplates  taking  any  of 
the  actions  listed  in  proposed  CBOE 
Rule  8.60(c)(1)  through  (4).  a  formal 
hearing  with  a  verbatim  record  would 
be  required,  although  the  Committee 
would  have  the  authority  to  take  any 
action  listed  in  CBOE  Rule  8.60(c)  after 
a  formal  hearing.  If  the  Committee 
contemplates  taking  anv  of  the  actions 
listed  in  proposed  CBOE  Rule  8.60(c)(5) 
through  (11)  that  will  not  be  imposed 
for  a  period  longer  than  one  year,  an 
informal  meeting  without  the 
requirement  of  a  verbatim  record  would 
be  permitted.  In  addition,  under 
proposed  CBOE  Rule  8.60(d).  a  Market 
Participant  receiving  written  notice  of 
potential  Committee  action  would  be 


required  to  appear  at  the  formal  hearing 
or  informal  meeting,  as  applicable,  and 
could  also  submit  a  written  statement  to 
the  Committee  in  addition  to  an 
appearance.  At  such  a  hearing  or 
meeting,  the  formal  rules  of  evidence 
would  not  apply  and  the  Committee 
would  decide  all  questions  of  procedure 
and  admissibility  of  evidence.  If  after 
the  hearing  or  meeting  the  (Committee 
determined  that  the  Market  Participant 
failed  to  satisfy  its  market 
responsibilities,  the  Committee  would 
give  written  notice  to  all  afiected  Market 
Participants  reflecting  the  sanction 
ordered,  the  length  of  the  sanction,  and 
the  basis  for  the  Committee's  findings 
and  conclusions. 

The  proposed  rule  change  would  also 
amend  CBOE  Rule  8.60(e)  to  provide  tho 
Committee  with  the  authority  to  impose 
any  sanction  under  CBOE  Rule  8.60(c) 
if  the  Market  Participant  failed  to  appear 
before  or  meet  with  the  Committee 
pursuant  to  proposed  CBOE  Rule 
8.60(d)  and  did  not  have  a  reasonable 
justification  or  excuse.  CBOE  Rule 
8.60(e)  would  also  be  amended  to 
indicate  that  a  Market  Participant's 
unexcused  absence  before  the 
Committee  could  result  in  a  referral  to 
the  Business  Conduct  Committee. 

The  proposal  also  amends  CBOE 
Rules  8.60(f)  and  (g)  to  specif\'  the 
process  for  taking  appeals  from  a 
Committee  action.  Under  proposed 
CBOE  Rule  8.60(f),  consistent  with  the 
current  Rule.  Committee  actions  taken 
after  a  formal  hearing  may  be  appealed 
directly  to  the  Board  of  Directors. 
Proposed  CBOE  Rule  8.60(g)  specifies 
any  action  taken  by  the  Committee  after 
an  informal  meeting  in  accordance  with 
CBOE  Rule  8.60(c)(5)  through  (11)  may 
be  appealed  pursuant  to  Chapter  XIX  of 
the  Exchange  Rules.  CBOE  believes  that 
Chapter  XIX  appeals  would  be 
procedurally  duplicative  for  Committee 
actions  taken  after  a  formal  hearing 
where  a  verbatim  record  is  kept."' 

Finally,  the  proposal  amends 
Interpretation  and  Policv  .01  under 
CBOE  Rule  8.60  to  provide  the 
Committee  discretion  in  defining 
whether  a  market  maker  is  a  member  nf 
a  trading  crowd. 

///.  Comments 

The  Commission  received  one 
comment  letter  on  the  propo.sal.'^  The 
commenter  inquired:  (1)  \Vhether  the 
proposed  restriction  of  R,\ES 
participation  as  a  limited  remedial 


'■•Isr.S.C.  78s(b)(3)(A). 

''' Telephone  conversation  between  with  .Andrew 
D.  Spiwak.  .Managing  Director.  Legal  Department, 
Office  of  Enforcement.  C'BOE.  lo  .Man  McKayle. 
Special  Counsel.  Division.  Cummissinn.  on 
.November  1 .  2000. 


'Telephone  cimversation  between  with  .Andrew 
D.  Spiwak.  Managing  Director,  Legal  Department. 
Office  of  Enforcement.  t:BOE.  to  Marc  .McKayle. 
Special  Counsel.  Division.  (Commission  on 
November  1.  2000. 

' "  See  Gelbort  Letter,  supra  note  1 1 . 
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sanction  would  supercede  the  remedial 
actions  in  CBOE  Rule  8. IS:  '"  12) 
whether  appealing  parties  must  be 
aggrieved  in  an  economic  sense  when 
appealing  pursuant  to  Chapter  XIX  of 
the  Exchange  Rules;  and  (3)  whether 
inequitable  results  would  occur  because 
of  overlapping  jurisdications  of  the 
Market  Performance  Committees.'''  In 
Amendment  No.  1.  the  Exchange  stated 
that  the  proposed  limited  remedial 
sanction  restricting  R^\ES  participation 
would  not  supersede  remedial  actions 
under  CBOE  Rule  8  16  The  Exchange 
explained  that  CBOE  Rule  3.16  and 
CBOE  Rule  8.60,  as  proposed,  are  not 
facially  inconsistent  with  each  other 
and  may  co-exist  within  the  CBOE 
regulator*'  framework  because  action 
mav  be  taken  under  one  rule  without 
implicating  the  other.  The  Exchange 
also  explained  its  view  that,  dejipite  the 
separate  and  distinct  jurisdictions  of  the 
three  Market  Performance  Committees,  a 
Market  Participant  could  not  be 
sanctioned  bv  more  than  one  Committee 
for  a  single  course  of  conduct.  The 
Exchange  also  clarified  that  if  a  Market 
Participant  received  a  limited  remedial 
sanction  under  the  proposal,  it  would  he 
considered  to  have  been  aggrieved  in  an 
economic  sense,  and  thus  the  sanction 
would  be  appealable  pursuant  to 
Chapter  XIX  of  the  Exchange  Rules.^" 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act-'  and.  in  particular,  with 
section  6(b)  of  the  Act.--'  Specificallv. 
the  Commission  believes  that  the 
proposal  is  ccmsistent  with  the  sections 
6(b)(5).  (b)(6).  and  (b)(7)  of  the  Act.-= ' 
Section  6(b)(5)  of  the  Act  -■*  requires  that 
rules  of  an  exchange  be  designed  to 
promote  )ust  and  equitable  principles  of 
trade,  perfect  the  mechanism  of  a  free 
and  open  market,  prevent  fraudulent 
and  manipulative  acts.  and.  in  general, 
protect  investors  and  the  public  interest. 


"CBClt  Rule  8.16  pertains  to  RAES  eligihilitv  in 
option  classes  other  than  the  Dow  Jones  Industrial 
Index  ("DIX"). 

'"Two  other  issues  raised  by  the  commenter  wrre 
rendered  moot  by  subsequent  amendments. 

-'"As  originallv  filed,  the  proposal  allowed  any 
Committee  action  tu  be  appealed  under  Chapter  XIX 
of  CBOE  Rules.  Under  Amendment  No.  6.  Chapter 
XIX  procedures  would  be  available  when  the 
Committee  imposed  a  limited  remedial  sanction 
after  an  informal  meeting,  while  sanctions  imposed 
after  a  formal  hearing  may  be  directly  appealed  to 
the  Board  of  Directors. 

-'  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
pfficiencv.  competition,  and  capital  formation  15 
U.S.C.  78c(f). 

"15U.S.C.  78f(b) 

^'  15  use.  78flb)(5).  (b)(6).  and  (b)(7). 

"  15  U.S.C.  78frb)(5). 


■Section  6(b)(6)  of  the  Act  -'•  requires  an 
exi^hange  to  provide  niles  to 
appropriately  discipline  its  members  for 
violation  of  the  provisions  of  the  Act. 
the  rules  or  regulations  thereunder,  or 
the  rules  of  the  exchange,  bv  expulsion, 
suspension,  limitation  of  activities, 
functions,  and  operations,  fine,  censure, 
being  suspended  or  barred  from  being 
associated  with  a  member,  or  any  other 
fitting  sanction.  .Section  6(b)(7)  of  the 
Act  -'••  requires  the  rules  of  an  exchange 
generally  to  provide  a  fair  procedure  for 
the  disciplining  of  members. 

The  C^ommission  finds  that  proposed 
CBOE  Rule  8.60(a)  is  consistent  with 
Section  6(b)(5) -^  because  it  is  designed 
to  help  the  Exchange  maintain  market 
quality  and  integrity  bv  providing  the 
appropriate  Market  Performance 
(Committee  with  a  means  to  identify' 
Market  Participants  that  fail  to  satisfv* 
their  market  responsibilities.  The 
proposed  rule  change  amends  CBOE 
Rule  8.60(a)  to  enumerate,  and  add, 
factors  that  the  Committee  may  consider 
in  evaluating  whether  a  Market 
F'articipant  satisfactorily  meets  its 
market  responsibilities.  The  proposed 
rule  change  also  amends  CBOE  Rule 
H. 60(a)  tfi  specify  that  the  Rule  pertains 
to  DPMs.  market  makers,  and  tjther 
members  (individually  or  collectively  as 
trading  crowds).  The  Commission 
believes  that  the  ability  of  the 
Committee  to  evaluate  the  market 
performance  of  Market  Participants 
should  be  tmhanced  by  the  addition  of 
new  factors  and  clarification  of  existing 
fac  tors  to  be  contained  in  the  survey  of 
menders  that  is  a  part  of  the  market 
performance  evaluation.  The  proposal 
should  also  provide  the  Committee  and 
Market  Participants  with  appropriate 
guidance  on  how  the  Exchange 
evaluates  the  market  performance  of  its 
members.  The  Commission  notes  that 
CBOE  Rule  8  60(a)  is  also  being 
amended  to  enable  the  Committee  to 
consider  any  other  relevant  information 
that  the  Committee  determines  is 
pertinent  to  the  evaluation  of  Market 
Participants.  In  such  instances,  where 
non-enumerated  factors  have  been 
included  in  a  Market  Participant's 
evaluation,  the  Ext;hange  has 
represented  that  tht;  fai:tors  beyond 
those  explicitly  mentioned  in  the  Rule's 
text  would  be  detailed  in  the  written 
notice  of  a  Market  Participant's 
potential  failure  to  satisfy  its  market 
responsibilities,  as  required  by  CBOE 
Rule  8. 60(d). -"  Further,  the  Commission 


notes  that  in  order  to  provide 
appropriate  guidance  in  the  future,  the 
Exchange  should  inform  Market 
Participants  of  any  additional  factors 
determined  to  be  pertinent  in  evaluating 
whether  a  Market  Participant  has 
satisfied  its  market  responsibilities. 

The  Commission  finds  that  proposed 
CBOE  Rule  8.60(b)  is  consistent  with  the 
Act,-"  including  .section  6(b)(6),'" 
because  the  Rule  is  part  of  the  scheme 
that  provides  the  Exchange  with  a 
means  to  appropriately  discipline  its 
members.  The  proposed  rule  change 
would  amend  CBOE  rule  8.60(b)  to 
indicate  that  the  Committee  may 
determine  that  a  Market  Participant  has 
failed  to  satisf\'  its  market 
responsibilities  if  the  Market  Participant 
evaluation  results  in  a  ranking  that  is 
one  or  more  standard  deviations  from 
the  mean  score  of  all  Market 
participants  within  the  Committee's 
jurisdiction,  or  if  such  a  finding  may 
reasonably  be  supported  by  any  other 
relevant  information  known  to  the 
Committee  The  Commission  believes 
that  it  is  reasonable  for  the  Committee 
to  find  that  a  Market  Participant  has 
failed  to  satisfy  its  market 
responsibilities  if  the  Market  Participant 
evaluation  results  in  a  ranking  that  is 
one  or  more  standard  deviations  below 
the  mean  score  of  all  Market 
Participants  within  the  Committee's 
jurisdiction.  Moreover,  this  evaluation 
should  provide  an  objective  measure  as 
to  whether  Market  Participants  have 
failed  to  satisf\'  their  market 
responsibilities. 

The  Exchange  has  represented  that 
each  Committee  has  exclusive 
jurisdiction  over  discrete  market 
performance  issues,  and  that  such 
specialization  provides  the  separate 
Committees  added  competence  to 
review  certain  market  performance 
matters.  The  Commission  believes  that 
the  structure  of  the  Exchange's  market 
performance  evaluation  should  permit 
the  appropriate  Committee  to  properly 
evaluate  whether  satisfactory  market 
performance  has  been  achieved  by 
Market  Participants  based  on  the  factors 
set  forth  in  revised  CBOE  Rule  8.60(a). 
As  indicated  above,  the  Commission 
considers  it  essential  that  a  Market  Price 
Participant  be  fully  cognizant  of  the 
factors  that  may  bear  upon  the 
Committee's  evaluation,  particularly  if 
that  evaluation  could  result  in  remedial 
action  by  the  Committee.  Thus,  the 
Commission  expects  that  the  Exchange 


-■•15U.se.  78f(b)(6). 
»  15  use.  78f(b)(7). 
'■15  use.  78f(b|(5) 

-"Telephone  conversation  l)etween  with  .\nilrev\ 
D  Spiwak,  Managing  Director.  Legal  Department. 


Office  of  Enforcement.  CBOE.  tu  .Man  .Mi:Kd>le. 
Special  Counsel.  Division.  Commission  on 
November  1 .  2000 

"15  U.S.C  7Hs(b)(;))(A). 

J«15U.S.C:.  78f(bi(6| 
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will  fully  apprise  Market  Participajits  of 
any  other  relevant  information  known  to 
the  Committee  that  influences  a 
Committee  finding  that  a  Market 
Participant  has  failed  to  meet  his  market 
responsibility. 

The  Commission  also  finds  that 
proposed  CBOE  Rule  8.60(c)  is 
consistent  with  the  Act,  particularly 
Section  6fb)(6).3i  CBOE  Rule  8.60(c) 
will  be  amended  to  include  the  more 
serious  sanctions  found  in  current 
CBOE  Rule  8.60(a),  and  to  clarify  that 
the  Committee  also  has  the  authority  to 
take  limited  remedial  actions  if  a  Market 
Participant  fails  to  satisfy  its  market 
responsibilities.  The  Commission 
believes  that  the  proposed  rule  change 
should  enhance  the  flexibility  of  the 
Exchange's  market  performance 
evaluation.  Presently,  the  Exchange 
does  not  have  an  express  mechanism  to 
address  market  performance  matters 
that  may  warrant  remedial  action,  but 
are  not  serious  enough  to  warrant 
suspension,  termination,  or  restriction 
of  a  market-maker's  registration  under 
the  current  Rule.  The  proposed  rule 
change  should  permit  the  CBOE  to 
implement  appropriate,  limited 
remedial  sanctions  that  will  permit  the 
Committee  to  take  corr*  _dve  measures 
to  enhance  the  performance  of  Market 
Participants  before  more  serious 
sanctions,  such  as  suspension  or 
termination,  are  warranted.  The 
Commission  believes  that  the  proposal 
should  improve  the  maimer  in  which 
the  Exchange  assesses  and  responds  to 
the  quality  of  market  performance  by 
the  Market  Participant,  which  in  turn 
should  help  the  Exchange  provide  a 
more  competitive,  efficient  and  fair 
market.  Specifically,  the  Commission 
finds  that  CBOE  Rule  8.60(c)  is 
consistent  with  Section  6(b)(6)  of  the 
Act  '^  because  it  provides  the  Exchange 
with  a  means  to  appropriately  discipline 
its  members  for  violating  the  rules  of  the 
exchange  by  imposing  sanctions  such  as 
suspension,  limitation  of  activities, 
functions,  and  operations,  or  other 
fitting  sanctions. 

The  Commission  finds  that  proposed 
CBOE  Rule  8.60(d)  is  consistent  with 
section  6(b)(7)  of  the  Act.3'  Under  the 
proposal,  CBOE  Rule  8.60(d)  will  be 
amended  to  include  all  of  the  Rule's 
formal  hearing  and  informal  meeting 
procedures.  The  Commission  believes 
that  the  amendments  to  CBOE  Rule 
8.60(d)  should  clarify  the  due  process 
safeguards  associated  with  the 
Committee's  evaluation  of  a  Market 
Participant's  market  performance. 


Further,  the  Commission  believes  that 
amended  CBOE  Rule  8.60(d)  should 
provide  Market  Participants  with 
adequate  procedural  safeguards  under 
the  Rule.  For  instance,  before  any  action 
is  taken,  the  Committee  would  be 
required  to  give  written  notice  to  the 
Market  Participant  to  indicate  that  the 
Committee  is  considering  taking  action 
and  the  basis  for  the  action,  and  that  the 
Market  Participant  is  entitled  to  an 
opportunity  to  appear  before  the 
Committee  (or  a  panel  thereof).  The 
Commission  believes  that  Market 
Participants  are  provided  with 
reasonable  due  process  safeguards  and 
that  CBOE  Rule  8.60(d),  as  amended, 
should  provide  a  fair  procedure  for 
disciplining  members,  and  thus  is 
consistent  with  Section  6(b)(7)  of  the 
Act.'" 

The  Commission  also  finds  that 
proposed  CBOE  Rule  8.60(e)  is 
consistent  with  Section  6(b)(6)  of  the 
Act.35  The  proposed  rule  change 
amends  CBOE  Rule  8.60(e)  to  authorize 
the  Committee  to  impose  any  sanction 
listed  under  CBOE  Rule  8.66(c)  if  a 
Market  Participant  fails  to  appear  before 
the  Committee,  without  reasonable 
justification  or  excuse,  as  required  by 
proposed  CBOE  Rule  8.60(d).  CBOE" 
Rule  8.60(e)  would  also  be  amended  to 
indicate  that  a  Market  Participant's 
unexcused  absence  before  the 
Committee  could  result  in  a  referral  to 
the  Business  Conduct  Committee.  The 
Commission  believes  that  CBOE  Rule 
8.60(e)  provides  appropriate  discipline 
for  violation  of  the  provisions  found  in 
amended  CBOE  Rule  8.60(d),  and  thus 
is  consistent  with  section  6(b)(6)  of  the 
Act.'fi 

The  Commission  finds  that  proposed 
CBOE  Rules  8.60(f)  and  (g)  are 
consistent  with  Section  6(b)(7)  of  the 
Act. '^  The  proposal  amends  CBOE  Rule 
8.60(f)  to  specify  that  Market 
Participants  may  appeal  Committee 
action  taken  after  a  formal  hearing 
directly  to  the  Board  of  Directors.  The 
proposal  also  amends  CBOE  Rule 
8.60(g)  to  specify  that  after  an  informal 
meeting,  a  Market  Participant  may 
appeal  a  Committee  action  imposed 
under  CBOE  Rule  8.60(c)(5)  through  (11) 
to  an  Appeals  Committee  in  accordance 
with  Chapter  XIX  of  the  Exchange 
Rules.  The  Commission  believes  that 
direct  appeals  to  the  Board  of  Directors 
for  Committee  action  taken  after  a 
formal  hearing  with  a  verbatim  record 
should  provide  Market  Participants  with 
adequate  procedural  protections.  The 


Commission  also  believes  that  CBOE 
Rule  8.60(g).  which  allows  Market 
Participants  to  appeal  in  accordance 
with  Chapter  XIX  of  the  Exchange  Rules 
any  Committee  action  pursuant  to  CBOE 
Rule  8.6(c)(5)  through  11  after  an 
informal  meeting,  should  provide 
adequate  procedural  safeguards.  The 
Commission  therefore  finds  that  CBOE 
Rules  8.60(f)  and  (g)  are  consistent  with 
Section  6(b)(7)  of  the  Act  because  they 
provide  fair  procedures  for  the 
disciplining  of  Exchange  members. '" 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

For  the  reasons  discussed  below,  the 
Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  through  7 
to-the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register. 

In  Amendment  No.  1.  as  outlined 
above.  CBOE  responded  to  various 
issues  raised  by  a  commenter.  In 
Amendment  No.  2.  CBOE  explained  and 
clarified  the  procedural  impact  of  the 
proposal.  Specifically.  Amendment  Nos. 
1  and  2  were  of  a  technical,  non- 
substantive nature,  and  did  not      • 
significantly  alter  the  original  proposal, 
which  was  subject  to  a  full  notice  and 
comment  period.  Thus,  the  Commission 
finds  that  granting  accelerated  approval 
to  Amendment  Nos.  1  and  2  is 
appropriate  and  consistent  with  section 
19(b)(2)  of  the  Act.'-* 

In  Amendment  No.  3.  CBOE  amended 
Rule  8.60  to  restrict  a  member's  ability 
to  participate  in  the  ROS  as  a  limited 
remedial  sanction.  CBOE  also  deleted 
language  from  the  Rule's  text  that  wen''  i 
have  given  the  appropriate  Market 
Performance  Committee  discretion  to 
"take  any  other  limited  remedial 
action.  "  CBOE  also  indicated  that  any 
additional  comparable  limited  remedial 
sanctions  would  be  added  to  the  Rule  by 
a  proposed  rule  change  filed  with  the 
Commission  pursuant  to  section 
19(b)(3)(A)  of  the  Act.'"'  The  changes  in 
proposed  Amendment  No.  3  should 
help  to  ensure  that  Market  Participants 
are  fully  notified  to  the  types  of  limited 
remedial  sanctions  that  may  be  imposed 
under  Rule  8.60.  Amendment  No.  3  al^o 
set  forth  how  additional  limited 
remedial  sanctions  may  be  added  to 
Rule  8.60  in  future.  The  Commission 
finds  that  Amendment  No.  3  strengthens 
and  clarifies  Rule  8.60  from  a 
procedural  perspective.  Thus,  the 
Commission  finds  that  granting 


"  15  U.S.C.  78flb)(6). 
"15U.S.C.  78f(b)(6). 
"  15  U.S.C.  78f(b)(7). 


'"ISl'.S.C.  78f(b)(7). 
;'M5  U.S.C.  78f(b)(61. 
JR  15  U.S.C.  78f(b)(6). 
•'M5  II.S.C.  78ftb)(7). 


J»15  U.S.C.  78f(b)17). 
a'-lS  U.S.C.  78s(b)(2). 
♦0  15  U.S.C.  78s(b)(3)(A). 
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accelerated  approval  to  Amendment  No. 
3  is  appropriate  and  consistent  with 
section  19(b)(2)  of  the  Act.-" 

In  Amendment  No.  4,  CBOE 
reorganized  the  text  of  Rule  8.60  and 
consolidated  all  remedial  actions  and 
hearing  procedures  into  paragraphs  (c) 
and  (d),  respectively,  of  the  Rule,  as 
amended,  in  addition.  CBOE  added 
language  to  specify-  that  Rule  8.60 
pertained  to  DPMs.  market  makers,  and 
other  members  (individually  or 
collectively  as  trading  crowds)  and  not 
just  market  makers.  The  CBOE  also 
amended  the  Rule  to  refer  to  the 
"market  responsibilities"  of  market 
participants  instead  nf  "performance 
standards."  The  Exchange  also  revised 
the  Rule's  text  to  indicate  that  the 
appropriate  Market  Performance 
Committee  can  find  a  Market  Participant 
has  failed  to  satisfy  its  market 
responsibilities  if  the  Market  Participant 
is  ranked  one  or  more  standard 
deviations  from  the  mean  score  of  all 
trading  crowds  in  a  periodic 
examination.  The  Commission  finds 
that  the  proposed  changes  in 
Amendment  No.  4  serve  to  clarify  the 
intent  and  application  of  the  proposal. 
Thus,  the  Commission  finds  that 
granting  accelerated  approval  to 
Amendment  No.  4  is  appropriate  and 
consistent  with  Section  19(b)(2)  of  the 
Act.-*-' 

In  Amendment  No.  6.^  '  in  addition  to 
technical  changes.  CBOE  Rule  8.60(dl 
was  amended  to  clarifv'  that  the 
Committee  mav  take  anv  action  listed  in 
CBOE  Rule  8.6b(c)  after  a  formal 
hearing,  and  mav  take  anv  of  the  actions 
listed  in  CBOE  Rule  8.60(c)(5)  through 
(11)  after  an  informal  meeting.  In 
addition,  a  conforming  change  was 
made  in  CBOE  Rule  8.60(f)  to  clarifv 
that  a  Market  Participant  may  appeal 
any  Committee  action  taken  after  a 
formal  hearing  directly  to  the  Board  of 
Directors.^-*  The  Commission  finds  that 
the  proposed  changes  in  Amendment 
No  6  serve  to  clarify  the  intent  and 
application  of  the  proposal.  Thus,  the 
Commission  finds  that  granting 
accelerated  approval  to  Amendment  No. 
6  is  appropriate  and  consistent  with 
Section  19(b)(2)  of  the  Act.^' 

In  Amendment  No.  7,  proposed  CBOE 
Rule  8.60(g)  was  amended  to  clarifv  that 
Committee  actions  taken  after  an 


"  15  L.SC.  :Bs(bl(2). 

«15U.S.C.  78s(b)(2). 

* "  Amendment  No.  5  was  replaced  in  its  entirety 
bv  .Amendment  No  6. 

^^This  provision  supersedes  the  change  in 
.\mendmenl  No.  4  to  CBOE  Rule  8.60(0  that 
specified  that  Market  Participants  mav  appeal 
Committee  action  taken  under  CBOE  Rule  8.bO(c)(l) 
through  (41  directly  to  the  Board  of  Directors. 

*15U.S.C.  78s(b)(2) 


informal  meeting  in  accordance  with 
CBOE  Rule  8.60(c)(5)  through  (11)  may 
be  appealed  in  accordance  with  Chapter 
XIX  of  the  Exchange  Rules.  The 
C-ommission  finds  that  the  proposed 
change  in  Amendment  No.  7  serves  to 
clarify  the  intent  and  application  of  the 
proposal.  Thus,  the  Commission  finds 
that  the  granting  accelerated  approval  to 
Amendment  No.  7  is  appropriate  and 
consistent  with  section  19(b)(2)  of  the 
Act.-"^ 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1.  2.  3.  4.  5,  6.  and  7.  including  whether 
the  proposed  amendments  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  N\V.,  Washington  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
C^ommission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  CBOE.'  All 
submissions  should  refer  to  File  No. 
SR-CBOE-9a^6  and  should  be 
submitted  by  )anuary  21.  2001. 

VII.  Conclusion 

It  IS  thtTfiort'  ordfred.  pursuant  to 
Sectum  19(b)(2)  of  the  Act.^'  that  the 
proposed  rule  change,  as  amended,  (SR- 
CBOE-98-46)  is  approved. 

For  the  Coinini.ssioii,  tjy  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
diithoritv  ■•" 

Margaret  H.  McFarland, 
Deputy  Secrftary. 
IFK  Doc.  00-33118  Filed  12-27-00:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReteaM  No.  34-43745;  File  No.  SR-CBOE- 
00-58] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  an  Interim  Intermarket 
Linlcage 

December  19.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  November 
15,  2000.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
December  13,  2000,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  *  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  adopt  a 
rule  providing  for  the  implementatfcn  of 
"interim  linkages"  with  the  other  option 
exchanges.  Below  is  the  text  of  the 
proposed  rule  change.  Additions  are 
italicized. 

CHAPTER  VIII 

Section  B:  Trading  Crowds 

Pilot  Program  for  Away  Market  Maker  Access 

Rule  8.52 

la  I  Definitions.  For  the  purposes  of  this 
Rulf.  the  terms  below  have  the  following 
definitions 

ill  "Corresponding  Rule"  means  a  rule  of 
a  Participating  Exchange  that  is  substantially 
identical  to  this  Rule  H.52. 

121  "Customer  Size"  means  the  lesser  of  (i) 
the  number  of  option  contracts  that  the 
Participating  Exchange  sending  the  order 
guarantees  it  will  automatically  execute  at  its 
disseminated  quotation  in  an  Eligible  Option 
Class  for  Public  Customer  Orders  and  I  HI  the 
number  of  option  contracts  that  the 
PartK  ipating  Exchange  receiving  the  order 


♦«15  U.S.C.  78s(b)(2). 
*' 15  U.S.C.  78s(b)(2). 
*"  17  CFR  200.30-3(a)(12). 


■  15  ISC  78s(bin) 

-17CFR240.19b-J. 

'In  .-Xmendment  No   1.  the  Exchange  made 
technical  changes  to  the  proposed  rule  text  and 
spe(  ified  that  the  proposed  interim  intermarket 
linkage  would  be  effec:tive  for  a  pilot  period 
expiring  on  lanuary  31.  2002.  Sep  letter  from 
Timothy  Thompson.  .Assistant  General  Counsel. 
Legal  Department.  CBOE.  to  Nancy  Sanow. 
■Assistant  Director.  Division  of  Market  Regulation, 
("ommission.  dated  December  12.  2000 
(■'.\raendmeiit  .No.  1"). 
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guarantees  it  will  automatically  execute  at  its 
disseminated  quotation  in  an  Eligible  Option 
Class  for  Public  Customer  Orders.  This 
number  shall  be  no  fewer  than  10. 

I3i  "Eligible  Away  Market  Maker" 
I'EAMM")  means,  ivith  respect  tu  an  Eligible 
Option  Class,  a  market-maker,  as  that  term 
is  defined  in  Section  3(a)(22j  of  the  Exchange 
Act.  on  a  Participating  Exchange: 

(Al  is  assigned  to,  and  is  providing  two- 
sided  quotations  in  the  Eligible  Option  Class: 
and 

IBI  that  is  participating  in  its  market's 
automatic  execution  system  in  such  Eligible 
Option  Class. 

141  "Eligible  Away  Designated  Primary 
Market-Maker"  ("EADPM")  means:  with 
respect  to  the  American  Stock  Exchange  and 
the  Philadelphia  Stock  Exchange,  a 
Specialist  in  an  Eligible  Option  Class:  with 
respect  to  the  International  Securities 
Exchange,  a  Primary  Market  Maker  in  an 
Eligible  Option  Class:  and  with  respect  to  the 
Pacific  Exchange,  a  Lead  Market  Maker  in  an 
Eligible  Option  Class. 

151  "Eligible  Option  Class"  means  all 
option  series  overlying  a  security,  including 
both  put  and  call  options,  which  class  is 
traded  by  the  Exchange  and  at  least  one 
other  Participating  Exchange,  to  the  extent 
that  such  Participating  Exchanges  have 
mutually  agreed  to  include  the  option  class 
in  the  Pilot  Program. 

(61  "Eligible  Order"  means  an  order  for  the 
account  of  a  Designated  Primary  Market 
.Maker  or  an  Eligible  Away  Market  Maker  that 
can  be  sent  to  a  Participating  Exchange 
marked  as  a  Public  Customer  Order  pursuant 
to  provisions  of  paragraphs  fb),  (c).  and  (d) 
of  this  Rule. 

(7j  "Participating  Exchange"  means  (i)  the 
Exchange  and  (ii)  one  or  more  of  the 
American  Stock  Exchange,  the  International 
Securities  Exchange,  the  Pacific  Exchange, 
and  the  Philadelphia  Stock  Exchange,  as  the 
President  of  the  Exchange,  or  his  designee, 
has  designated  from  time  to  time  as  having 
adopted  a  Corresponding  Rule. 

(8)  "Pilot  Program"  means  the  program 
established  by  this  Rule  and  the 
Corresponding  Rules  of  the  other 
Participating  Exchanges. 

(9)  "Principal  Size"  means  the  number  of 
option  contracts  that  two  or  more 
Participating  Exchanges  mutually  agree  that 
they  will  automatically  execute  during  the 
Pilot  Program  at  their  disseminated  quotation 
for  orders  sent  for  the  principal  account  of 

a  market-maker,  and  EAMM,  or  an  EADPM 
that  does  not  correspond  to  a  Underlying 
Customer  Order.  This  number  shall  be  no 
fewer  than  10. 

110)  "Underlying  Customer  Order"  means 
an  unexecuted  Public  Customer  Order  for 
which  the  Designated  Primary  Market  Maker 
or  EADPM  is  acting  as  agent  and  which 
underlies  an  Eligible  Order. 

(b)  Access  to  Other  Participating 
Exchanges  by  Market  Makers.  Pursuant  to  the 
Pilot  Program,  a  market-maker  may  send  an 
order  to  another  Participating  Exchange  for 
execution  as  a  Public  Customer  only  if  the 
market-maker  complies  with  the  following 
conditions: 

II)  the  order  is  an  immediate-or-cancel 
order: 


(21  the  price  of  the  order  is  equal  to  the  hid 
(offer)  disseminated  by  the  Participating 
Exchange  at  the  time  the  market-maker  sends 
an  order  to  sell  (buy),  and  such  bid  lofferl  is 
equal  to  the  national  best  bid  (offerl  in  that 
series  of  an  Eligible  Option  Class,  as 
calculated  by  the  Exchange: 

•(31  the  Exchange's  bid  lofferl  at  the  time 
market-maker  sends  the  order  to  sell  Ibuyl  is 
not  then  equal  to  the  national  highest  bid 
(offer]  in  that  series  of  an  Eligible  Option 
Class,  as  calculated  by  the  Exchange: 

l4l  the  order  is  no  larger  than  the  Principal 
Size:  and 

15)  e.xcept  with  respect  to  orders  a 
Designated  Primary  Market-Maker  is  sending 
pursuant  to  paragraph  lei  belou  .  the  market- 
maker  has  not  received  an  execution  of 
another  such  order  in  the  same  series  of  an 
Eligible  Option  Class  on  the  same 
Participating  Exchange  pursuant  to  the  Pilot 
Program  in  the  previous  one  minute  period. 

(c)  Additional  Access  to  Other 
Participating  Exchanges  by  Designated 
Primary  Market-Makers.  In  addition  to  the 
access  to  other  Participating  Exchanges 
provided  in  paragraph  Ibl  above,  a 
Designated  Primar\'  Market-Maker 
participating  in  the  Pilot  Program  may  send 
an  order  to  another  Participating  Exchange 
for  execution  as  a  Public  Customer  if: 

(1)  the  Designated  Primary  Market-Makers 
complies  v^itn  subparagraphs  (1)  through  131 
of  paragraph  (b)  above: 

(2)  the  order  reflects  the  same  terms  as  an 
Underlying  Customer  Order  the  Designated 
Primary  Market-Maker  is  holding:  and 

(3)  the  order  is  no  larger  than  the  Customer 
Size. 

(d)  Access  to  the  Exchange  by  Eligible 
Market-Makers  on  Other  Participating 
Exchanges.  Notwithstanding  any  other  Rule 
of  the  Exchange,  a  Member  may  send  to  the 
Exchange  for  execution  as  a  Public  Customer 
Order  an  orde^for  the  account  of  an  EAMM 
or  an  EADPM  that  complies  with  the 
Corresponding  Rule  of  the  EAMM's  or 
EADPM's  Participating  Exchange. 

(ej  Order  Need  Not  Be  in  Writing. 
Notwithstanding  the  terms  of  Rule  6.24.  an 
Eligible  Order  need  not  be  in  writing. 

(f)  Implementation  of  the  Pilot  Program. 
The  President,  or  his  designee,  may 
implement  the  Pilot  Program,  in  whole  or  in 
part,  with  respect  to  specific  Participating 
Exchanges,  to  the  extent  that  anv  such 
Participating  Exchange  has  agreed  to 
implement  corresponding  aspects  of  the  Pilot 
Program.  Designated  Primary  .Market-Maker 
participation  in  the  Pilot  Program  shall  be 
voluntary. 

(g)  This  Rule  will  be  in  effect  on  a  pilot 
basis  until  lanuary  31.  2002. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


in  Item  I\'  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  implement  certain  aspects 
of  an  intermarket  options  linkage  on  an 
"interim  '  basis. ■*  This  interim  linkage 
would  utilize  existing  systems  to 
facilitate  the  sending  and  receiving  of 
order  flow  between  CBOE  market 
makers  and  their  counterparts  on  the 
other  option  exchanges  as  an  interim 
step  towards  development  of  a 
"permanent"  linkage. 

The  Commission  has  approved  a 
linkage  plan  that  now  includes  all  five 
option  exchanges.'*  The  option 
exchanges  continue  to  work  towards 
implementation  of  this  linkage. 
However,  because  the  implementation 
may  take  a  significant  amount  of  time, 
the  option  exchanges  have  discussed 
implementing  an  "interim"  linkage. 
Such  a  linkage  would  use  the  existing 
market  infrastructure  to  route  orders 
between  market-makers  on  the 
participating  exchanges  in  a  more 
efficient  manner. 

The  key  component  of  the  interim 
linkage  would  be  for  the  participating 
exchanges  to  open  their  automated 
customer  execution  systems,  on  a 
limited  basis,  to  market-maker  orders. 
Specifically,  market-makers  would  be 
able  to  designate  certain  orders  as 
"customer"  orders,  and  thus  would 
receive  automatic  execution  of  those 
orders  on  participating  exchanges. 

This  proposed  rule  would  authorize 
the  CBOE  to  implement  bilateral  or 
multilateral  interim  arrangements  with 
the  other  exchanges  to  provide  for  equal 
access  between  market  makers  on  our 
respective  exchanges.  The  Exchange 
currently  anticipates  that  the  initial 
arrangements  would  allow  CBOE 
Designated  Priman,'  Market-Makers 
("DPMs")  and  their  equivalents  on  the 
other  exchanges,  when  they  are  holding 
customer  orders,  to  effectively  send 
those  orders  to  the  other  market  for 
execution  when  the  other  market  has  a 
better  quote.  Such  orders  would  be 
limited  in  size  to  the  lesser  of  the  size 


■•  I'nder  the  propo,sal.  the  interim  linkage  would 
be  for  a  pilot  period  expiring  on  lanuary  31,  2002. 
•Spp  .Amendment  No   1.  supra  note  3 

-'  Spf  Securities  Exchange  .•\(  t  Release  Nos.  43086 
duly  28.  2000].  65  FR  48023  (August  4.  2000): 
43573  (November  16.  2000).  65  FR  70851 
(November  28.  2000):  and  43574  (November  16. 
2000).  65  FR  70850  (November  28.  2000). 
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of  the  two  markets"  automatic  execution 
size  for  customer  orders.  The  Exchange 
expects  that  the  interim  linkage  may 
expand  to  include  limited  access  for 
pure  principal  orders,  for  orders  of  no 
more  than  10  contracts. 

All  interim  linkage  orders  must  be 
immediate  or  cancel"  (that  is.  they 
cannot  be  placed  on  an  exchange's  limit 
order  book),  and  a  market-maker  may 
send  a  linkage  order  only  when  the 
other  (receiving)  market  is  displaying 
the  best  national  bid  or  offer  and  the 
sending  market  is  displaying  an  inferior 
price.  This  will  allow  a  market-malcer  to 
access  the  better  price  for  its  customer. 
In  addition,  if  the  interim  linkage 
includes  principal  orders,  it  would 
allow  market-makers  to  attempt  to 
"clear"  another  market  displaying  a 
superior  quote.  Any  exchange 
participating  in  the  interim  linkage  will 
implement  heightened  surveillance 
procedures  to  help  ensure  that  their 
market-makers  send  only  properly- 
qualified  orders  through  the  linkage 

DPM  participation  in  the  interim 
linkage  will  be  voluntary  Only  when  a 
DPM  and  its  equivalent  on  another 
exchange  believe  that  this  form  of 
mutual  access  would  be  advantageous 
will  the  exchanges  employ  the  interim 
linkage  procedures.  The  CBOE  believes 
that  the  interim  linkage  will  benefit 
investors  and  will  provide  useful 
experience  that  will  help  the  exchanges 
in  implementing  the  full  linkage. 

2.  Statutorv'  Basis 

The  proposed  rule  change  meets  the 
requirement  of  Section  6(b)(5)  under  the 
.Act''  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transaction  in  securities. 
to  remove  impediments  to  and  perfect 
the  mechanism  for  a  free  and  open 
market  and  a  national  market  system, 
and.  in  general,  to  protect  investors  and 
the  public  interest. 

B  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  anv 
burden  on  competition. 


C  Self-Regulaton-  Organization 's 
Statement  on  (hmments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  J5  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tho.se  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C;.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  (Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-f:BOE-00-58  and  should  be 
submitted  by  lanuary  18.  2001. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

,iulh(jritv.'' 

Margaret  H.  McFarland. 

Df^iiitv  Sfcrctan 

|FR  Uo(    0(>-:Killf)  Filed  12-27-00;  8:45  ami 

BILLING  CODE  8010-01   M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43750;  File  No.  SR-CBOE- 
00-52] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Participation 
Entitlements  of  Designated  Primary 
Market  Makers  and  Time  and  Priority 
Rules 

Uei  ember  20,  2000 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  November 
7,  2000,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
proposed  rule  change  has  been  filed  by 
the  CBOE  as  a  "non-controversial"  rule 
change  pursuant  to  Rule  19b-4(f){6)  * 
under  the  Act.  The  Commission  is 
publishing  this  notice  to  solicit 
conunents  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  increase  the 
participation  entitlements  of  Designated 
Primary  Market  Makers  ( "DPMs")  when 
only  one  or  two  market  makers  are  at 
parity  with  the  DPM.  and  to  clarify  the 
operation  of  various  CBOE  rules 
concerning  participation  entitlements, 
time  and  priority  rules,  and  orders 
represented  by  a  DPM  as  agent.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary.  CBOE.  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  purposed 
rule  change.  The  text  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 


;.S.C  78flb)(5|. 


"17C;FR20O.3O-3(a)(12l. 


'  15l;.S,(:  7as(b)(I) 
217  CFK  J4()  iyb-» 
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Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

A  DPMs  right  to  participate  as 
principal  in  a  transaction  is  generally 
governed  by  the  principles  of  time  and 
price  priority  set  forth  in  CBOE  Rule 
6.45  and  applicable  in  general  to  all  bids 
and  offers  made  on  the  Exchange." 
Under  these  principles,  if  a  DPM  is  first 
to  respond  with  the  best  bid  (offer)  in 
response  to  a  request  for  a  market  from 
a  member  not  acting  on  behalf  of  the 
DPM,  the  DPM  is  entitled  to  participate 
up  to  100%  in  any  resulting 
transaction.^ 

In  addition  to  this  right,  CBOE  Rule 
8.87  authorizes  the  Modified  Trading 
System  Appointments  Committee 
("MTS  Committee")  to  establish  from 
time  to  time  a  participation  entitlement 
formula  for  all  DPMs  in  the  securities 
allocated  to  them,  to  apply  even  when 
the  DPM's  bid  or  offer  is  not  otherwise 
entitled  to  priority  in  accordance  with 
CBOE  Rule  6.45.  Rule  8.87  grants  any 
DPM  trading  for  its  own  account  a  right 
to  participate  with  the  market  makers  in 
the  trading  crowd — up  to  the  percentage 
established  by  the  MTS  Committee  ^ — in 
transactions  that  occur  at  the  DPM's 
previously  established  principal  bid  or 
offer.' 


*  Certain  exceptions  applv.  as  provided  in  Rule 
6.45. 

^  Similarly,  by  the  principles  set  forth  in  Rule 
6.45.  if  a  market  maker  is  first  to  respond  with  the 
best  bid  (offer)  in  response  to  a  request  for  a  market, 
the  market  ma^er  is  entitled  to  participate  up  to 
100%  in  any  resulting  transaction.  However,  this 
entitlement  applies  only  if  the  market  maker's  bid 
(offer!  is  better  than  the  DPM's  previously 
established  principal  bid  (offer).  If  the  DPM  had 
previously  established  its  principal  bid  (offer)  at  the 
price  at  which  the  transaction  is  to  take  place,  the 
DPM  entitlement  provisions  of  CBOE  Rule  8.87 
apply,  as  explained  below.  It  should  be  noted 
further  that,  by  the  terms  of  Rule  6.45.  if  the  best 
bid  (offerl  is  also  represented  by  an  order  in  the 
customer  limit  order  book,  that  order  will  have 
priority  over  any  other  bid  (offer)  at  the  trading 
post. 

'  .A.s  specified  in  rule  8.87,  the  extent  of  the 
entitlement  is  subject  to  the  review  of  the  CBOE 
Board  of  Directors. 

"  On  the  other  hand,  when  a  DPM  and  one  or 
more  market  makers  all  announce  bids  (offers)  that 
establish  the  best  bid  (offer)  at  a  price  at  which  the 
DPM  was  no(  previously  bidding,  the  priority  rules 
apply  as  set  forth  in  Rule  6.45.  As  such,  the  member 
who  was  first  to  respond  at  the  best  price  (be  it  the 
DPM.  a  market-maker,  or  a  floor  broker)  is  entitled 
to  participate  up  to  the  full  amount  of  the  order.  As 
further  provided  by  Rule  6.45,  after  the  member 
with  time  priority  has  been  satisfied,  all  other 
members  bidding  (offering)  at  the  best  price  are 
entitled  to  participate  based  upon  the  sequence  of 
their  bids  (offers).  Concerning  the  application  of  the 
DPM  entitlement  when  a  customer  order  is  at  the 
best  bid  (offer),  see  further  below. 


The  CBOE's  current  DPM 
participation  entitlement  is  30%  for  all 
transactions  occurring  at  the  DPMs 
previously  established  bid  or  offer."  The 
30%  entitlement  is  a  fiat  rate  and 
applies  regardless  of  the  volume  in  a 
particular  class  and  the  number  of 
market  makers  present  in  the  trading 
crowd,  and  regardless  of  whether  the 
class  if  multiply  listed.  The  CBOE  is 
proposing  to  increase  its  DPM 
participation  entitlements  when  there 
are  one  or  two  market  makers  at  parity 
with  the  DPM  «  as  follows: 

•  50%  when  there  is  one  market 
maker  bidding  (offering)  at  the  DPM's 
previously  established  bid  (offer);  and 

•  40%  when  there  are  two  market 
makers  at  parity  with  the  DPM. 

When  there  are  three  or  more  market 
makers  at  parity  with  the  DPM,  the 
DPM's  participation  entitlement  will 
remain  unchanged  at  30%.  Accordingly, 
the  changes  would  only  occur  in  those 
limited  instances  where  there  are  just 
one  or  two  market  makers  at  parity  with 
the  DPM,  as  the  case  may  be.  As 
discussed  in  more  detail  below,  the 
CBOE  proposes  to  issue  a  regulatory 
circular  ("Regulatory  Circular")  to 
establish  these  changes. 

The  proposed  changes  will  enable  the 
CBOE  to  conform  its  participation 
entitlement  percentages  to  the 
entitlements  established  by  the  rules 
and/ or  practices  of  the  other  exchanges. 
For  example,  on  the  Philadelphia  Stock 
Exchange  ("Phlx"),  a  specialist  is 
currently  allocated  60%  of  an  order 
when  one  "controlled  account"  is  on 
parity,  40%  when  two  are  on  parity,  and 
30%  when  three  or  more  are  on  parity.'" 
Similarly,  on  the  International 
Securities  Exchange  ( "ISE"),  after  all 
public  customer  orders  have  been  filled, 
a  Primary  Market  Maker  ("PMM")  is 
allocated  60%  of  an  order  if  only  one 
other  participant  is  quoting  at  the  best 
price,  40%  if  two  other  participants  are 
at  the  best  price,  and  30%  if  more  than 
two  other  participants  are  at  the  best 


"  Sfe  Securities  Exchange  .^ct  Release  No.  42190 
(Dec.  1.  1999).  64  FR  68706  (Dec   H.  1999|. 

"  According  to  the  CBOE.  market  makers  are 
deemed  to  be  'at  parity"  with  Ihi'  DPM  when  lhe\ 
are  bidding  or  offering  at  the  DPM  s  previnusl\ 
established  bid  or  offer:  and  "at  paritv  "  with  each 
other  when  it  is  impossible  tn  determine,  in  the 
open  outcrv  of  the  auction  flour,  which  market 
maker  responded  first  with  the  best  bid  (offer!  in 
response  to  the  request  for  a  market.  Telephone 
conversation  between  .\rthur  B.  Reinsteiii  and  Steve 
'\'ouhn.  CBOE.  and  Ira  L.  Brandriss.  Divisitm  of 
Market  Regulation,  Commission,  on  December  4. 
2000. 

"J  See  Phlx  Rule  1014(g)(ii!.  A  "controlled 
account,"  for  the  purposes  of  ihe  referenced  rule. 
includes  any  account  controlled  by  or  under 
common  control  with  a  member  broker-dealer  of  the 
Phlx.  .See  also  Phlx  Rule  1014(g)(i).  which 
incorporates  additional  provisions  for  situations 
when  a  customer  order  is  on  parity. 


price. ' '  The  American  Stock  Exchange 
("Amex")  and  Pacific  Exchange  ("PCX") 
have  similar  practices  and  provisions. '^ 

The  primary  purpose  of  the  DPM 
participation  right  is  to  provide 
Exchange  members  with  an  incentive  to 
become  and  remain  DPMs  and  to 
assume  the  additional  affirmative 
obligations  imposed  on  DPMs  that  other 
members  do  not  have.  These  obligations 
include  the  obligation  to  be  present  at 
the  trading  post  throughout  every 
business  day.  the  obligation  to 
participate  at  all  times  in  automated 
execution  and  order  handling  systems 
such  as  the  Exchanges  Retail  Automatic 
Execution  System  (RAES).  the 
obligation  to  act  as  an  Order  Book 
Official  and  to  maintain  the  public  order 
book,  and  the  obligation  to  provide  high 
quality  markets  and  services  and  to 
promote  the  Exchange  as  a  marketplace 
to  customers  and  other  market 
participants. 

In  this  respect,  lower  DPM 
participation  entitlements  on  the  CBOE 
make  it  more  difficult  to  attract  and 
retain  qualified  DPMs.  This  puts  the 
CBOE  at  a  competitive  disadvantage  to 
those  exchanges  that  provide  for  higher 
guarantees.  Thus,  the  Exchange  believes 
that  the  proposed  changes  to  its  DPM 
participation  entitlements  are  necessan. 
to  promote  the  CBOE's  competitiveness 
within  the  exchange-traded  options 
marketplace.' ' 

The  CBOE  notes  that  the  proposed 
changes  will  not  affect  the  priority 
currently  afforded  to  public  customers 
in  the  execution  of  their  option  orders. 
The  Exchange  will  continue  to  apply  the 
DPM  participation  entitlement  only  to 
that  portion  of  the  order  that  remains 


"  See  Supplementary  Material  01  to  ISE  Rule 
713.  ISE  rules  also  slHte  that  a  PMM  has  precedence 
to  execute  orders  of  five  contracts  or  fewer. 

'*'On  the  .^mex.  a  specialist  is  not  currently 
entitled  bv  rule  lo  a  participation  guarantee. 
However,  the  .Amex  reienth  filed  a  proposal  lo 
codify  the  specialist  allocation  practices  that  have 
developed  on  its  trading  floor.  The  proposal  would 
guarantee  the  specialist  approximatelv  60%  of  an 
order  when  one  registered  trader  is  on  parity.  40% 
when  two  to  four  are  on  piirity  30'"o  when  five  to 
seven  are  on  pant\ .  25%  when  eight  to  fifteen  are 
on  pHrit\ .  nnci  20%.  when  lb  or  more  are  on  parity. 
.See  .Sec  unties  Exchange  \i  i  Release  .\o  42964 
dune  20.  2000)   65  FR  39972  (lune  28.  2000).  On 
the  l'(;.X.  after  all  public  customer  orders  in  the 
hook  have  been  filled,  an  LMM  is  gcmerally 
guaranteed  the  right  to  participate  in  50%  of  each 
transaction  oc  c  urring  at  its  disseminated  quote.  Se»? 
PCX  Rule  6.82(dl 

■  'When  It  first  proposed  the  current  DPM 
participation  right,  the  CBOE  slated  that  the  MTS 
Committee  would  contiiuie  tu  periodically  review 
the  entitlement  "lo  ensure  that  it  remains  at  an 
appropriate  level  given  the  market  environment  that 
prevails  at  the  lime."  and  that  accordinglv ,  the 
F.\c  hange  might  propoM'  fiirthei  changes  to  the 
DP.M  pdrticipation  entitlement  in  the  future.  See 
Securities  Exr  hange  .Ac:!  Release  No  41904  (Sept. 
22.  19991,  64  FR  52813  (Sept.  30.  1999!. 
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after  ail  public  customer  orders  have 
been  filled.  This  applies  to  customer 
orders  in  the  book  as  well  as  those 
represented  m  the  crowd  Thus.  CBOE's 
DPM  participation  entitlement  will 
continue  to  benefit  customers  by 
allowing  them  to  receive  hill  executions 
of  their  orders  before  a  DPM  can  assert 
its  participation  entitlement. 

As  mentioned  above,  to  effect  the 
changes  to  the  DPM  participation 
entitlement  level,  the  CBOE  proposes  to 
issue  a  new  regulatory  circular  The 
CBOE  further  believes  that  it  would  be 
beneficial  to  its  "membership  if.  for  ease 
of  access,  the  Exchange  were  to  combine; 
a  discussion  of  the  provisions 
referencing  priority  and  DPM 
participation  entitlements  into  one 
circular  Currentlv.  in  order  to 
determine  whether  and  to  what  extent  a 
DPM  is  entitled  to  participate  in  a 
transaction,  market  participants  must 
first  reference  Rule  fi.45  and  the 
corresponding,  previouslv  issued 
circulars  to  determine  whether  the 
principles  of  time  and  price  priority  are 
applicable  Next,  thev  must  refer  to  the 
most  recent  circular  addressing  DPM 
participation  entitlements  to  determine 
whether  these  entitlements  apply  and  at 
what  level.  By  combining  the  relevant 
provisions  of  these  previously  issued 
circulars  and  the  new  changes  into  one 
comprehensive  circular.  CBOE  believes 
that  its  membership  will  be  in  a  better 
position  to  access  this  important 
information  more  quickly  and 
efficiently. 

The  first  section  of  the  Regulator^' 
Circular.  "Price  and  Time  Priority." 
contains  a  brief  summary  of  the  price 
and  time  priority  principles  contained 
in  CBOE  Rule  6.45.  The  second  section 
of  the  Regulatory  Circular.  "DPM 
Participation  Right."  establishes  and 
describes  the  participation  percentages 
discussed  in  this  proposal.  As  such,  it 
explains  when  a  DPM  is  entitled  to  a 
participation  entitlement  and.  if  so 
entitled,  under  what  circumstances  a 
30%.  40%.  or  50%  participation 
entitlement  is  appropriate 

This  section  further  clarifies  a  long- 
held  CBOE  interpretation  that  a  DPM's 
participation  entitlement  is  applicable 
to  all  securities  traded  by  a  DPM.  which 
includes  options  as  well  as  non-option 
securities  traded  pursuant  to  Chapter 
XXX  of  CBOEs  Rules.  Rule  8.87(b| 
states  that,  with  respect  to  the  DPM 
entitlement,  a  DPM  has  the  right  to 
participate  for  its  own  account    in 
securities  allocated  to  the  DPM."  The 
circular  makes  clear  that  the  term 
"securities"  is  not  restricted  to  options 
only  and.  therefore,  that  the 
participation  entitlement  extends  to 


non-option  securities  traded  on  the 
CBOE. 

The  third  section  of  Regulatory 
Circular.  '.Agency  Orders."  is  an 
amplification  of  the  principle  that 
public  customer  orders,  whether  in  the 
book  or  in  the  trading  crowd,  take 
priority  over  a  DPM's  participation 
right.  As  such,  this  section  clearly  states 
that  a  DPM's  participation  right  is 
applicable  only  to  that  portion  of  an 
order  that  remains  after  public  customer 
orders  have  been  filled.  The  proposed 
circular  also  contains  an  example 
illustrating  these  principles: 

Assume  there  is  an  order  in  the  book 
to  buy  150  contracts  at  S3,  a  price  that 
represents  the  national  best  bid.  The 
DPM's  previouslv  established  principal 
bid  IS  S3  and  there  are  two  market 
makers  in  ihe  crowd  each  bidding  at  S3. 
If  d  floor  broker  enters  the  crowd  with 
a  market  order  to  sell  300  contracts,  the 
order  in  the  book  receives  full  execution 
of  150  contracts  at  S3  Thereafter, 
because  the  market  makers'  bids  are  at 
parity  with  the  DPM's  previously 
established  principal  bid.  the  DPM  is 
entitled  to  a  participation  right  of  40% 
with  respect  to  the  remaining  150 
contracts  of  the  market  order.  Therefore, 
the  DPM  receives  40%  of  the  remaining 
150  contracts  at  S3,  or  60  contracts.  The 
two  market  makers  in  the  crowd  each 
receive  45  contracts  at  S3. 

The  fourth  section  of  the  Regulatory 
Ciri:ular.  "Orders  in  the  Order  Book.  "  is 
primarilv  a  restatement  of  time  prioritv 
principles  contained  in  CBOE  Rule  6.45 
as  applied  to  the  Order  Book.  The  first 
sentence  clarifies  that  because  a  DPM's 
previously  established  principal  bid 
(offer)  could  not  have  been  equal  to  the 
book,  a  DPM  cannot  participate  with  a 
market  maker  that  was  first  to  buy  the 
hook  offer  (sell  to  the  book  bid).  The 
next  sentence  explains  the  operation  of 
this  principle  in  the  context  of  crossed 
orders.  Currently,  when  the  AutoQuote 
system  bid  or  offer  would  cross  a 
booked  order.  AutoQuote  will  not  adjust 
until  the  bookeii  order  trades.  Thus, 
when  a  market  maker  trades  with  the 
booked  order  in  this  instance,  a  DPM  is 
not  entitled  to  participate  because  its 
previously  established  best  bid  or  offer 
could  not  have  matched  the  book.  This 
section  clarifies  that  this  is  the  case 
even  if  the  operaticjn  of  AutoQuote  may 
have  prevented  the  DPM's  quote  from 
automatically  adjusting  to  match  the 
book  offer  (bid). 

The  last  section  of  the  Regulatory 
Circular.  "Orders  Represented  by  a  DPM 
as  Agent,"  establishes  that,  because  of 
its  knowledge  of  orders  it  represents  as 
agent,  a  DPM  Designee  acting  on  behalf 
of  the  DPM's  market  maker  account 
cannot  be  deemed  first  to  respond  to  the 


request  for  a  market  from  another 
person  acting  on  behalf  of  the  DPM  in 
performing  the  DPM's  agency  function. 
This  is  designed  to  prevent  a  DPM  from 
using  knowledge  of  orders  it  represents 
as  agent  in  order  to  trade  ahead  of  other 
market  participants.  This  section 
clarifies  that  other  market  participants 
must  have  the  opportunity  to  act  upon 
the  order  represenj^ed  by  the  DPM  as 
agent  before  the  DPM's  principal 
account  can  transact  with  that  agency 
order. 

However,  a  DPM  Designee  acting  on 
behalf  of  the  DPM's  principal  trading 
account  may  be  the  first  to  make  a  bid 
(offer)  at  a  particular  price  with  respect 
to  a  previously  displayed  resting  order 
in  the  book  or  a  previously  represented 
resting  order  held  by  a  DPM  Designee 
acting  as  floor  broker. 

2.  Statutorv"  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  will  improve  the  operation 
of  the  DPM  trading  system  by  making 
the  DPM  participation  entitlement  more 
equitable  for  members  while  retaining 
the  incentive  for  members  to  become 
and  remain  DPM      Accordingly,  the 
Exchange  believt  j  that  the  proposed 
rule  change  is  consistent  with  Section 
6fb)  of  the  Act.'-*  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act.'''  in  particular,  in  that  it  is  designed 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  changa 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  "•  and 
Rule  19b-^(f){6)  thereunder  '"  because 
the  proposed  rule  change  (1)  does  not 
significantly  affect  the  protection  of 


■MSl'.S.C.  78f[b). 
'M5  U.S.C.  78flb|l5) 
■M5  I'.S.C.  78s(b)(.-i|(A). 
'■17C:FR240.19l)-4(f)(6). 
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investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  by  its  terms  does 
not  become  operative  before  30  days 
from  the  date  on  which  it  was  filed,  and 
the  CBOE  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
days  prior  to  the  filing  date. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessan,'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  it  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  wTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-0&-52  and  should  be 
submitted  by  January  18,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegateci 
duthority."' 
Margaret  H.  McFarland, 

'Irputv  Sprretar\\ 

FR  Doc.  00-3.312,1  Filed  12-27-00;  8:45  am] 

BILUNG  CODE  3010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43746;  File  No.  SR-CBOE- 
00-62] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  to  Limit  the  Meaning  of 
"Public  Customer"  for  Purposes  of 
Determining  Who  May  Use  RAES 

December  19.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4-  thereunder, 
notice  is  hereby  given  that  on  November 
28,  2000,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
provisions  of  CBOE  Rule  6.8  (RAES 
Operations)  that  govern  the  eligibility  of 
the  owners  of  certain  types  of  accounts 
to  submit  orders  through  the  Exchange's 
Retail  Automatic  Execution  System 
("RAES").'  The  text  of  the  proposed 
rule  change  is  set  forth  below.  Deleted 
text  is  in  brackets;  new  text  is  in  italics. 

Rule  6.8  RAES  Operations 

(a)(i)  Firms  on  the  Exchange's  Order 
Routing  System  ("ORS")  will 
automatically  be  on  the  Exchange's 
Retail  Automatic  Execution  System 
("RAES")  for  purposes  of  routing  small 
public  customer  market  or  marketable 
limit  orders  into  the  RAES  system. 
Those  orders  which  are  eligible  for 
routing  to  RAES  may  be  subject  to  such 
contingencies  as  the  appropriate  Floor 
Procedure  Committee  ("FPC")  shall 
approve.  Public  customer  orders  are 
orders  for  accounts  other  than  accounts 
in  which  a  member,  non-member 
participant  in  a  joint-venture  with  a 
member,  (or  ]any  non-member  broker- 
dealer  (including  a  foreign  broker-dealer 
as  defined  in  Rule  1.1  (xx)),  or  member 
of  a  futures  or  securities  exchange  has 
an  interest.  The  appropriate  Floor 


i»17C:FK2O0.J(>-3(a)(12). 


'  15  F.S.C,  78s(tj|(ll. 

''17CFR  240.141 1-} 

"R.-\ES  is  thp  Exr.hango's  autoiiidtir,  i'\ot:utiijn 
system  tur  public  <  ustonipr  markel  or  markelablt! 
limit  urtters  of  less  than  a  ccrtdin  size. 


Procedure  Committee  ("FPC  ")  shall 
determine  the  size  of  orders  eligible  for 
entn-  into  RAES  in  accordance  with 
paragraph  (e)  of  this  Rule,  For  purposes 
of  determining  what  a  small  customer 
order  is.  a  customer's  order  cannot  be 
split  up  such  that  its  parts  are  eligible 
for  entPk"  into  RAES,  Firms  on  ORS  ha\  e 
the  ability  to  go  on  and  off  ORS  at  will. 
Firms  not  on  ORS  that  wish  to 
participate  will  be  given  access  to  RAES 
from  terminals  at  their  btjoths  on  the 
floor. 


Interpretations  and  Policies 

*         *         *         *        * 

.12  For  purposes  of  this  rule  Inr  Rule 
6.8lajlijl.  members,  non-member 
participants  in  a  joint  venture  with  a 
member,  non-member  broker  dealers, 
and  members  of  a  futures  or  securities 
exchange  are  deemed  to  have  an 
interest  in  accounts  held  by  the 
following: 

1.  Spouses  of.  or  family  members 
living  in  the  same  household  with: 
CBOE  members,  non-member 
participants  in  a  joint  venture  with  a 
member,  non-member  broker  dealers,  or 
members  of  a  futures  or  securities 
exchange. 

2.  (a)  An  affiliate  that  holds  a  5%  or 
more  interest  in  the  CBOE  member,  non- 
member  participant  in  a  foint  venture 
with  a  member,  non-member  broker- 
dealer,  or  member  of  a  futures  or 
securities  exchange:  lb  I  Spouses  of.  or 
familv  members  living  in  the  same 
household  with,  any  affiliate  as  defined 
in  this  rule. 

II.  Self-Regulator\'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  ftn  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  plac:es  specified 
in  Item  IV'  below.  CBOE  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A  Self-Reguliitor\'  Organization's 
Statement  oj  the  Purpose  of.  and 
Statutor\-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

CBOE  proposes  to  amend  its  rule 
governing  the  eligibility  of  the  owners  of 
certain  types  of  accounts  to  submit 
orders  through  the  Exchange's  R,AES 
system  by:  (i)  interpreting  the  term 
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"interest."  and  (ii)  providing  that 
members  of  futures  exchanges  are  not 
considered  "public  customers"  for 
purposes  of  the  rule. 

CBOE  has  stated  that  the  RAES 
system  provides  a  mechanism  whereby 
public  customers  can  receive  automatic 
execution  of  their  small  market  or 
marketable  limit  orders  ^  at  the  .National 
Best  Bid  or  Offer  ( "NBEO ").  ■  For  the 
purposes  of  determining  who  is  eligible 
to  submit  orders  through  IL\ES.  Rule 
6.8(a){i)  defines  "public  customer 
orders"  as:  Orders  for  accounts  other 
than  accounts  in  which  a  member,  non- 
member  participant  in  a  joint-venture 
with  a  member,  or  any  non-member 
broker-dealer  (including  a  foreign 
broker-dealer  as  defined  in  Rule  1.1  (xxj) 
has  an  interest. 

Accordingly,  any  account  in  which  a 
CBOE  member  or  non-member 
participant  in  a  joint  venture  with  a 
CBOE  member,  or  any  non-member 
broker-dealer  has  an  interest  would  not 
be  deemed  to  be  an  eligible  account  for 
purposes  of  submitting  RAES  orders.  A 
problem  arises,  however,  in  tr\ing  to 
determine  what  constitutes  an 
"interest."  The  Exchange  has  received 
numerous  requests  to  provide 
interpretive  advice  with  respect  to 
whether  certain  individuals,  who  by 
nature  of  their  relationship  to  persons 
who  clearly  are  not  public  customers, 
are  permitted  to  trade  on  RAES.  For 
instance,  there  have  been  several 
inquiries  as  to  whether  the  spouse  or  a 
relative  of  a  CBOE  member  can  trade  for 
his  or  her  own  account  through  R.\ES. 
This  proposal,  therefore,  aims  to  clarif\- 
the  Exchange's  position  regwding  the 
ability  of  several  types  of  accounts  to 
access  RAES  in  order  to  receive 
automatic  execution  of  their  options 
orders. 

Proposed  Change 

First,  CBOE  proposes  to  amend  Rule 
6.8(a)(i)  to  prohibit  members  (or 
affiliates  of  members)  of  any  futures 
exchange  from  trading  on  FL\ES.'' 


'Currently.  RAE.S  permits  orders  for  up  to  75 
contracts  (in  all  classes  for  which  a  greater 
ma-ximuin  is  not  expressly  provided  for  in  the 
rules).  Options  subject  to  the  75-contract  maximum 
include  all  classes  of  equity  options  and  all  classes 
of  sector  index  options.  Options  on  the  S&P  500 
Index,  the  .Nasdaq  100  Index,  the  Dow  lones 
Industrial  .Average,  and  the  High  Yield  Select  Ten, 
as  well  as  mterest  rate  options,  currently  are  subject 
to  a  100-contract  limit. 

''The  Commission  notes,  however,  that  a 
consolidated  NBBO  does  not  currently  exist  for  the 
options  markets.  Instead,  each  options  exchange 
separately  calculates  the  best  bid  or  offer  for  reach 
multiply  traded  options  class.  See  Securities 
Exchange  Act  Release  No.  43086  (lulv  28.  2000).  65 
FR  48023,  48024  n.22  (August  4.  2000). 

"This  proposal  also  excludes  members  of  any 
securities  exchange  from  trading  on  RAES.  This 


CBOE's  rule  currently  prevents  any 
broker-dealer  (whether  a  member  of 
CBOE  or  a  non-member)  from 
.submitting  trades  through  RAES 
because  these  entities  clearly  are  not 
public  customers.  CBOE  believes  that  a 
member  of  a  futures  exchange  is  the 
functional  equivalent  of  a  securities 
broker  and,  in  many  instances,  may  be 
affiliated  with  a  broker-dealer.  If  there  is 
an  affiliate  relationship,  this  proposal 
(as  discussed  below)  would  prohibit 
these  affiliates  from  trading  on  RAES.  In 
the  instance,  however,  where  a  member 
of  a  futures  exchange  is  not  affiliated 
with  a  securities  broker-dealer,  the 
Exchange  nevertheless  believes  it  is 
reasonable  to  prohibit  the  futures 
exchange  member  from  trading  on 
R,\ES.  The  Exchange  notes  that  there  is 
a  strong  interrelationship  between  the 
futures  and  securities  markets.  Futures, 
futures  options,  and  stock  options 
overlie  many  of  the  same  indices  and, 
in  fact,  may  be  used  to  hedge  each  other 
or  to  exploit  an  arbitrage  opportunity. 
Given  the  specialized  knowledge  of  the 
member  of  the  futures  exchange,  CBOE 
does  not  believe  it  would  be  reasonable 
to  classify  this  entity  as  a  "public 
customer."  For  purposes  of  this  rule, 
C'BOE  proposes  to  define  "affiliate"  as  a 
person  or  entity  that  holds  a  5  percent 
or  more  interest  in  the  member  of  the 
futures  exchange. 

Next,  the  Exchange  proposes  to  add 
new  Interpretation  .12  ^  to  enumerate 
two  categories  of  accounts  in  which 
(]BOE  members  are  deemed  to  have  an 
interest."  The  first  categor>'  addresses 
the  status  of  relatives  of  CBOE  members. 
The  proposal  would  clarif\'  that  a  CBOE 
member  is  de<;med  to  have  an  interest 
in  any  account  maintained  by  the 
spouse  of,  or  family  members  living  in 
the  same  household  with,  that  CBOE 
member.  The  Exchange  notes  that  this 
prohibition  is  designed  to  prevent  a 
CBOE  member  from  trading  on  RAES  by 
opening  an  account  for  a  family  member 
and  submitting  orders  through  that 
account.  This  prohibition  applies 
regardless  of  whether  the  account  is 


exclusion  is  intended  to  apply  specifically  tn  those 
individuals  or  entities  that  have  a  securities 
exchange  membership  but  who  are  not  registered  as 
broker-dealers 

'  The  text  of  the  notice  prepared  by  the  Exchange 
inadvertently  referred  to  the  proposed 
interpretation  here  as  Interpretation   11   If  approved 
by  the  Commission,  the  proposed  Interpretation 
would,  in  fact,  become  Interpretation  .12. 
Telephone  conversation  between  .Steve  Youhn. 
Attorney,  CBOE.  and  Michael  liaw.  Attomey- 
.■\dviser.  Division  of  Market  Regulation. 
Commission,  on  .November  30,  2000 

"For  simplification,  the  F.\(  hange  iimis  the  term 
"CBOE  member  '  tu  refer  to  CBOE  members,  non- 
member  participants  in  a  joint  venture  with  a 
memlwr,  non-member  broker  dealers,  and  members 
of  a  futures  or  securities  exchange 


jointly  or  individually  titled  or  owned. 
In  this  instance,  because  the  parties 
share  the  same  household  and  are 
ostensibly  one  economic  unit,  it  can 
reasonably  be  inferred  that  the  proceeds 
firom  the  trading  account  would  inure  to 
all  individuals  in  the  household. 
Furthermore,  without  this  prohibition,  it 
would  be  easy  for  a  CBOE  member  to 
frustrate  the  purpose  of  the  prohibition. 
For  these  reasons,  the  Exchange  believes 
it  is  reasonable  to  impose  a  RAES-access 
trading  restriction  on  relatives  of  CBOE 
members. 

The  second  category  applies  to 
affiliates  of  CBOE  members. 
Specifically,  CBOE  members  are 
deemed  to  have  an  interest  in  any 
account  maintained  by  an  affiliate  of  a 
CBOE  member.  The  Exchange  believes  it 
is  necessary  to  place  a  restriction  on 
affiliates  by  virtue  of  their  relationship 
to  CBOE  members.  In  many  instances, 
the  affiliate  will  be  an  entity  that  either 
owns,  or  is  owned  by,  the  CBOE 
member.  Given  the  relationship  of  the 
two  entities  and  the  fact  that  one  may 
exert  control  pver  the  other,  CBOE 
believes  it  is  proper  to  impose  a 
prohibition  on  RAES  trading  by  the 
affiliate  of  the  CBOE  member.  In  other 
instances,  the  affiliate  may  be  a  business 
partner  of  the  CBOE  member.  In  these 
situations,  the  two  parties  will  share  a 
common  economic  bond  with  respect  to 
the  operation  of  their  business  venture. 
Accordingly,  CBOE  believes  it  is 
reasonable  to  prevent  the  affiliate  from 
trading  on  RAES.  If  the  affiliate  is  an 
individual,  the  Exchange  notes  that  the 
prohibition  against  RAES  trading  also 
extends  to  spouses  and/or  family 
members  living  in  the  same  household 
as  the  affiliate.  For  purposes  of  this  rule, 
the  exchange  defines  an  affiliate  as  a 
person  or  entity  that  holds  a  5  percent 
or  more  interest  in  the  CBOE  member, 
non-member  participant  in  a  joint 
venture  with  a  member,  non-member 
broker-dealer,  or  member  of  a  futures  or 
securities  exchange. 

CBOE  has  asserted  that  the  rules  of  all 
of  the  floor-based  options  exchanges, 
which  have  been  approved  by  the 
Commission,  limit  access  to  their 
automatic  execution  systems  either  to 
the  accounts  of  public  customers  or  to 
non-broker-dealer  accounts.''  Given  this 
limitation,  the  Exchange  finds  it 
necessary  to  provide  interpretive 
guidance  to  clarifv'  the  types  of  accounts 
that  it  does  not  believe  are  eligible  to 
submit  orders  through  RAES.  The 
clarifications  provided  in  this  proposed 


'Sff.  PH..  PC:.X  Rule  b,87(al  (iinK  ndn-brokiT- 
dealer  (  ustomer  orders  are  eligible  for  e.xecutmn  nn 
exchange  s  .Automatic  Execution  System);  .Amex 
Rule  933(a)  (same). 
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rule  change  serve  to  ensure  that  RAES 
will  continue  to  be  for  use  by  public 
customers  for  the  automatic  execution 
of  their  small  market  or  marketable  limit 
orders.  The  proposal  also  makes  clear 
that  certain  other  types  of  accounts  will 
not  be  eligible  to  submit  trades  through 
RAES,  The  Exchange  notes,  however, 
that  nothing  would  prevent  the  owners 
of  these  accounts  from  sending  their 
orders  to  the  floor  for  manual  execution 
where  they  would  receive  firm  quote 
treatment  and  execution  at  the  NBBO, 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations  under  the 
Act  applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)  of  the 
Act.'"  Specifically,  the  Exchange 
believes  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5)  ^' 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and  in  general  to  protect  investors 
and  the  public  interest, 

B.  Self-Regulatory  Organization's 
Statement  and  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  fiulherance  of  the 
purposes  of  the  Act, 

C.  Self-Regulation  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change, 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  with  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Conunission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-62  and  should  be 
submitted  by  January  18,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
Margaret  H,  McFarland, 

Deputy  Secretary: 

(FR  Doc.  00-33125  Filed  12-27-00;  8;45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43744;  File  No.  SR-CBOE- 
00-64] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Exchange  Fees 

Deceinber  19.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder. - 
notice  is  hereby  given  that  on  December 
1,  2000,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


proposed  rule  change  from  interested 
persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  make  a  change 
to  its  fee  schedule  related  to  options  on 
the  CBOE  Mini-NDX.  The  test  of  the 
proposed  rule  change  is  available  at  the 
CBOE  and  the  Commission. 

n,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

On  August  29,  2000,  the  Commission 
approved  the  Exchange's  proposed  rule 
change  to  waive  all  customer  fees  for 
options  on  the  CBOE  Mini-NDX 
("MNX'^^'").  *  The  Exchange  decided  to 
waive  these  customer  fees  to  promote 
the  launch  of  the  MNX  product,  which 
started  trading  on  August  14,  2000.  The 
purpose  of  the  proposed  rule  change  is 
to  reinstate  all  customer  fees  relating  to 
public  customer  MNX  options  orders 
effective  on  December  1.  2000.-* 

Specifically,  the  Exchange  proposes  to 
reinstate  the  transaction  fee.  trade  match 
fee.  floor  brokerage  fee  and  R.\ES  fee  for 
public  customer  MNX  options  orders. 
These  customer  fees  will  revert  to  the 
standard  rates  that  currently  apply  to 
public  customer  orders  for  all  other 
Exchange  index  options.  The  Exchange 
believes  the  customer  fee  waivers  ser\ed 
the  purposes  of  promoting  a  successful 
launch  of  the  MNX  product  while 
generating  significant  savings  for  its 


■"1.5  U.S.C.  78f(b). 
"  15  U.S.C.  78f(b)(5) 


•- 17  CFR  200.30- i(a)(  12). 
■15  L'.S.C.  78s(b)(l). 
^  17  CFR  240  19b-4 


'  .Sf^  .Securities  Ext  hange  .^ct  Release  No.  43221 
(.August  2t.  2000).  h.i  FR  54333  (September  7. 
2000).  The  Comnnssiiin  approv  ed  the  trading  nf 
(iptiiins  oil  thp  CBOE  Mini-NDX  nn  June  30.  2000. 
See  Securities  E\r  hanj;r  Ait  Release  No  43000 
dune  30.  20001.  b5  FR  42409  (julv  10.  2000). 

^  These  "customer  fees'  are  a(  luailv  those  fees 
assessed  on  Exchange  members  relating  to  public 
customer  MNX  options  orders  exeLUted  by  such 
members  Telephone  conversation  between  lamie 
Galvan.  Attornev.  CBOE.  and  Geoffrev  Pemhle. 
.\ttomey,  Division  of  Market  Regulation. 
Commissiou.  on  December  19.  2000. 


I?_J~..I    D. 
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customers.  The  Exchange  now  proposes 
ti)  charge  customer  fees  for  MNX 
options  orders  as  it  does  for  any  other 
index  product. 

2.  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  ((insistent  with  Section 
ti(b)  of  the  Exchange  Act  ("Act"),'  in 
general,  and  furthers  the  objectives  of 
Section  (1(h)(4)  iif  the  Act."  in  particular. 
in  that  it  is  designed  to  proxide  for  the 
equitable  allocation  of  reasfmable  dues, 
fees,  and  other  changes  among  C^BOE 
members. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

('  Self-Regulator}-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  (Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
It  has  become  effective  pursuant  to 
Section  19(b)(.3)(A)(ii)  ^  of  the  Act  and 
subappropriate  (11(2)  of  Rule  iqb-4 
thereunder  "  .^t  any  time  within  bO  days 
of  the  filing  of  the  proposed  rule  change. 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV'.  Solicitation  of  Comments 

hiter>^sted  persons  are  invited  to 

^ubmlt  written  data,  \iews.  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
(Commission,  450  Fifth  Street.  \'\V., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communic  ations  relating  to  the 


proposed  nile  change  between  the 
Commission  and  anv  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  tiommission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
a\ailable  for  inspection  and  copying  at 
the  princ  ipal  office  of  the  Exchange,  All 
submissions  should  refer  to  the  File  No. 
SR-CBOE-00-ti4  and  should  be 
submitted  by  January  18,  2001. 

For  the  Commission.  Iiv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland. 
I^epiit}  Secretary 
|FR  Doc.  0O-,33129  Filed  12-27-00:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^3743:  File  No.  SR-ISE- 
00-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  International  Securities  Exchange, 
LLC  Relating  to  an  Interim  Intermarket 
Linkage 

December  19,  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Ex(  hangt?  Act  of  19.i4 
("Act") '  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  November 
13,  2000,  the  International  .Securities 
Exchange  LLC  (    ISE"  or  ■Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  betui  prepared  b>'  the  ISE.  On 
December  13,  2000.  the  Exchange 
submitted  .Amendment  No.  1  to  the 
proposed  ruK-  change  '  The  Commission 
IS  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interestecf  pt^rsons. 

I.  .Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  a  rule 
authorizing  iiii|)lenientation  of  "interim 
linkages'   with  the  other  options 


\j  l.SX..  7(lf(l)). 
6  15U,S.C.  78f(b)(4). 
"15  U.S.C.  78s(bl(3)(A)(ii). 
8  17CFR240,l9b-4in(2). 


«17CFR200.:iO-3(a)(12l. 

•15  use  7«.s(l))(l). 

M7CFR24U  19l)-4. 

'  In  .Amendmenl  No   1 ,  lh(>  Exrhangp  specified 
ttiat  th«  priiposed  interim  linkage  would  be  for  a 
pilot  period  expiring  on  lanuarv  3 1 ,  2002.  See  letter 
from  Michael  Simon,  Senior  Vice  President  and 
General  Counsel,  ISE,  to  Nani:y  Sanow,  Assistant 
Director,  Division  of  Market  Regulation, 
CJimmission,  dated  Decemlier  1 1 ,  2000 
(".\mendment  No.  1"). 


exchanges.  The  interim  linkage  will 
permit  qualified  market  makers  on 
participating  exchanges  to  send 
specified  types  of  principal  orders  to 
other  participating  exchanges  for 
automatic  execution  as  if  such  orders 
were  customer  orders.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  italicized. 

Rule  721.  Pilot  Program  for  Away 
Market  Maker  Access 

(a  I  Definitions  Solely  for  the  purpose 
of  this  Rule: 

HI  "Corresponding  Rule"  means  a 
rule  of  a  Participating  Exchange  that  is 
substantially  identical  to  this  Rule  721 

(21  "Customer  Size"  means  the  lesser 
ofdl  the  number  of  option  contracts 
that  the  Participating  Exchange  sending 
the  order  guarantees  it  will 
automatically  execute  at  its 
disseminated  quotation  in  an  Eligible 
Option  Class  for  Public  Customer 
Orders  and  I  HI  the  number  of  option 
contracts  that  the  Participating 
Exchange  receiving  the  order  guarantees 
it  ivill  automatically  execute  at  its 
disseminated  quotation  m  an  Eligible 
Option  Class  for  Public  Customer 
Orders   This  number  shall  be  no  fewer 
than  10. 

iJI  "Eligible  Away  Market  Maker" 
I'EAMM"!  means,  with  respect  to  an 
Eligible  Option  Class,  a  market  maker, 
as  that  term  is  defined  in  Section 
3ia){22l  of  the  Exchange  Act,  on  a 
Participating  Exchange  that: 

HI  is  assigned  to.  and  is  providing 
two-sided  quotations  in  the  Eligible 
Option  Class:  and 

mi  that  is  participating  in  its  market'^ 
automatic  execution  system  in  such 
Eligible  Option  Class. 

141  "Eligible  Away  Principal  Market 
Maker  "  ("EAPMM")  means:  with  respect 
to  the  American  Stock  Exchange  and 
the  Philadelphia  Stock  Exchange,  a 
Specialist  in  an  Eligible  Option  Class: 
with  respect  to  the  Chicago  Board 
Options  Exchange,  a  Designated 
Primar}-  Market  Maker  in  an  Eligible 
Option  Class:  and  with  respect  to  the 
Pacific  Exchange,  a  Lead  Market  Maker 
in  an  Eligible  Option  Class. 

(5j  "Eligible  Option  Class"  means  all 
option  series  overlying  a  security, 
including  both  put  and  call  options. 
which  class  is  traded  by  the  Exchange 
and  at  least  one  other  Participating 
Exchange,  to  the  extent  that  such 
Participating  Exchanges  have  mutually 
agreed  to  include  the  option  class  in  the 
Pilot  Program. 

161  "Eligible  Order"  means  an  order 
for  the  account  of  a  market  maker,  an 
EAMM  or  an  EAPMM  that  can  be  sent 
to  a  Participating  Exchange  marked  as 
a  Public  Customer  Order  pursuant  to 
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provisions  of  paragraphs  (b),  (c),  and  (d) 
of  this  Rule. 

(71  "Participating  Exchange"  means 
ai  the  Exchange  and  (ii)  one  or  more  of 
the  American  Stock  Exchange,  the 
Chicago  Board  Options  Exchange,  the 
Pacific  Exchange,  and  the  Philadelphia 
Stock  Exchange,  as  the  President  of  the 
Exchange,  or  his  designee,  has 
designated  from  time  to  time  as  having 
adopted  a  Corresponding  Rule. 

(8)  "Pilot  Program"  means  the 
program  established  by  this  Rule  and 
the  Corresponding  Rules  of  the  other 
Participating  Exchanges. 

(9)  "Principal  Size"  means  the 
number  of  option  contracts  that  two  or 
more  Participating  Exchanges  mutually 
agree  that  they  will  automatically 
execute  during  the  Pilot  Program  at 
their  disseminated  quotation  for  orders 
sent  for  the  principal  account  of  a 
market  maker,  an  EAMM  or  an  EAPMM 
that  does  not  correspond  to  a 
Underlying  Customer  Order.  This 
number  shall  be  no  fewer  than  10. 

(10}  "Underlying  Customer  Order" 
means  an  unexecuted  Public  Customer 
Order  for  which  a  Primary  Market 
Maker  or  EAPMM  is  acting  as  agent  and 
which  underlies  an  Eligible  Order. 

(bj  Access  to  Other  Participating 
Exchanges  by  Market  Makers.  Pursuant 
to  the  Pilot  Program,  a  market  maker 
participating  in  the  program  may  send 
an  order  to  another  Participating 
Exchange  for  execution  as  a  Public 
Customer  Order  only  if  the  market 
maker  complies  with  the  following 
conditions: 

(1 1  the  order  is  an  immediate-or- 
cancel  order: 

(21  the  price  of  the  order  is  equal  to 
the  bid  (offer)  disseminated  by  the 
Participating  Exchange  at  the  time  the 
market  maker  sends  an  order  to  sell 
(buy),  and  such  bid  (offer)  is  equal  to  the 
national  highest  bid  (offer)  in  that  series 
of  an  Eligible  Option  Class,  as 
calculated  by  the  Exchange; 

(3)  the  Exchange's  bid  (offer)  at  the 
time  the  market  maker  sends  the  order 
to  sell  (buy)  is  not  then  equal  to  the 
national  highest  bid  (offer)  in  that  series 
of  an  Eligible  Option  Class,  as 
calculated  bv  the  Exchange; 

(4)  the  order  is  no  larger  than  the 
Principal  Size:  and 

(5)  except  with  respect  to  orders  a 
Primary  Market  Maker  is  sending 
pursuant  to  paragraph  (c),  below,  the 
market  maker  has  not  received  an 
execution  of  another  such  order  in  the 
same  series  of  an  Eligible  Option  Class 
on  the  same  Participating  Exchange 
pursuant  to  the  Pilot  Program  in  the 
previous  one  minute  period. 

(cj  Additional  Access  to  Other 
Participating  Exchanges  by  Primary 


Market  Makers.  In  addition  to  the  access 
to  other  Participating  Exchanges 
provided  in  paragraph  (b).  above,  a 
Primary  Market  Maker  participating  in 
the  Pilot  Program  may  send  an  order  to 
another  Participating  Exchange  for 
execution  as  a  Public  Customer  if: 

(1)  the  Primary  Market  Maker 
complies  with  subparagraphs  (1) 
through  (3)  of  paragraph  (bj.  above: 

(2)  the  order  reflects  the  same  terms 
as  an  Underlying  Customer  Order  the 
Primary  Market  Maker  is  holding:  and 

(3)  the  order  is  no  larger  than  the 
Customer  Size. 

(d)  Access  to  the  Exchange  by  Eligible 
Market  Makers  on  other  Participating 
Exchanges.  Notwithstanding  any  other 
Rule  of  the  Exchange,  an  Electronic 
Access  Member  may  send  to  the 
Exchange  for  execution  as  a  Public 
Customer  Order  an  order  for  the 
account  of  an  EAMM  or  an  EAPMM  that 
complies  with  the  Corresponding  Rule 
of  the  EAMM's  or  EAPMMs 
Participating  Exchange. 

(e)  Implementation  of  the  Pilot 
Program.  The  President,  or  his  designee, 
may  implement  the  Pilot  Program,  in 
whole  or  in  part,  with  respect  to  specific 
Participating  Exchanges,  to  the  extent 
that  any  such  Participating  Exchange 
has  agreed  to  implement  corresponding 
aspects  of  the  Pilot  Program.  Primary 
Market  Maker  participation  in  the  Pilot 
Program  shall  be  voluntar}'. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  IV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulator,'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  implement  certain  aspects 
of  an  intermarket  options  linkage  on  an 
"interim"  basis.-'  This  interim  linkage 
would  utilize  existing  order  types  to 
facilitate  the  sending  and  receiving  of 
order  flow  between  ISE  market  makers 


and  their  counterparts  on  the  other 
options  exchanges  as  an  interim  step 
towards  development  of  a  "permanent" 
linkage. 

By  way  of  background,  the 
Commission  has  approved  a  linkage 
plan  that  now  includes  all  five  ojitions 
exchanges.'  The  options  exchanges 
continue  to  work  towards 
implementation  of  this  linkage,  which 
likely  will  include  contracting  with  a 
third  party  to  build  a  linkage 
infrastructure.  Since  this  will  take  a 
significant  amount  of  time,  the  options 
exchanges  have  discussed  implementing 
an  "interim"  linkage.  Such  a  linkage 
would  use  the  existing  market 
infrastructure  to  route  orders  between 
market  makers  on  the  participating 
exchanges  in  a  more  efficient  manner. 

The  key  component  of  the  interim 
linkage  would  be  for  the  participating 
exchanges  to  open  their  automated 
customer  execution  systems,  on  a 
limited  basis,  to  market  maker  orders. 
Specifically,  market  makers  would  be 
able  to  designate  certain  orders  as 
"customer"  orders,  and  thus  would 
receive  automatic  execution  of  those 
orders  on  participating  exchanges. 

This  proposed  rule  would  authorize 
the  ISE  to  implement  bilateral  or 
multilateral  interim  arrangements  with 
the  other  exchanges  to  provide  for  equal 
access  between  market  makers  on  our 
respective  exchanges.  The  Exchange 
currently  anticipates  that  the  initial 
arrangements  would  allow  ISE  Primary 
Market  Makers  ("PMMs")  and  their 
equivalents  on  the  other  exchanges, 
when  they  are  holding  customer  orders, 
to  send  orders  reflecting  the  cust(mier 
orders  to  the  other  market  for  execution 
when  the  other  market  has  a  better 
quote.  Such  orders  would  be  limited  in 
size  to  the  lesser  of  the  size  of  the  two 
markets  "firm"  quotes  for  customer 
orders.  The  Exchange  expects  that  the 
interim  linkage  may  expand  to  include 
limited  access  for  pure  principal  orders. 
for  orders  of  no  more  than  10  contracts. 

All  interim  linkage  orders  must  be 
"immediate  or  cancel"  (that  is.  they 
cannot  be  placed  on  an  exchange's  limit 
order  book),  and  a  market  maker  can 
send  a  linkage  order  only  when  the 
other  (receiving)  market  is  displaying 
the  best  national  bid  or  offer  and  the 
sending  market  is  an  inferior  price.  This 
will  allow  a  market  maker  to  access  the 
better  price  for  its  customer.  In  addition, 
if  the  interim  linkage  includes  principal 
orders,  it  would  allow  market  makers  to 
attempt  to  "clear"  another  market 


-•  I'nder  the  proposal,  the  interim  linkage  would 
be  for  a  pilot  period  expiring  on  lanuarv  31.  2002 
See  Amendment  No  1.  supra  note  3, 


Sep  .Securities  E\i-hdnse  Act  Release  Nos.  43086 
l!ul\  28,  JOOO).  ti5  FK  48023  (August  4.  2000); 
43.573  (November  lb,  2(M)0).  fv")  FR  70851 
(November  28.  2000).  and  43574  (November  16. 
2000).  65  FR  70H50  (November  28,  2000). 
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displaying  a  superior  quote.  Any 
exchange  participating  in  the  interim 
linkage  will  implement  heightened 
surveillance  procedures  to  help  ensure 
that  their  market  makers  send  onlv 
properlv-qudlified  orders  through  the 
Hnkage 

PMM  participation  in  the  interim 
linkage  will  be  voluntarw  Only  when  a 
PMM  and  its  equivalent  on  another 
e.xchange  believe  that  thi'-  form  of 
mutual  access  would  be  advantageous 
will  the  exchanges  employ  the  interim 
linkage  procedures  The  ISE  believes 
that  the  interim  linkage  will  benefit 
investors  and  will  provide  useful 
experience  that  will  help  the  exchanges 
in  implementing  the  full  linkage. 

2.  Statutorv'  Basis 

The  ISE  believes  that  the  basis  under 
the  Act  for  this  proposed  rule  change  is 
the  requirement  under  Section  fi(b)(5l'' 
that  an  exchange  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transaction  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  anv 
burden  on  competition. 

C.  Self-Rpgulatan.'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  mav  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  ur 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  Bv  order  approve  such  proposed 
rule  change,  or     • 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disa|)proved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

■iubmit  written  data,  views,  and 
aryument^  contierning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  .Securities  and  Exchange 
Ct)mmission,  4.50  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
(  oiniiii^sion.  and  all  written 
I  nmniunii  .itions  relating  to  the 
proposed  rule  change  between  the 
tlommission  and  anv  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.t^  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  ("opies  of  such  filing  also  will  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-00-15  and  should  be  submitted 
by  lanuary  Id.  2001. 

For  the  Q)mmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv." 

Margaret  H.  McFarland. 
Dt'putv  Se-crctar\ . 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43507A;  File  No.  SR- 
NASD-98-11] 

Self-Regulatory  Organizations; 
Extension  of  Comment  Period  for 
Proposed  Rule  Change  and 
Amendment  Nos.  1 ,  2  and  3  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Concerning  Related 
Performance  Information 

!)••<  '•mi)-T  J(i,  JDOO 

This  proposed  rule  change  was 
originally  published  with  a  45-day 
c  omment  period  '  Because  the  original 
notice  contained  a  typographical  error 
in  the  proposed  new  rule  language,  the 
Commission  has  det;ided  to  extend  the 
comment  period  until  lanuarv  18.  2001. 


The  correction  to  the  original  document 
is  being  published  simultaneously 
elsewhere  in  today's  issue  of  the 
Federal  Register. 

For  the  ( jimniissioii.  bv  the  DKisionof 
Market  Kt^iJiilatiun.  ()ur>iiiant  lo  delegated 

.iuthurit\ 

Margaret  H.  .McFarland. 

[)cputy  SfcTPtar\\ 

IFK  Oru  .  00-;i2')41  Filed  12-i;--00;  H;4n  dml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43726;  File  No.  SR-NYSE- 
00-57] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  to 
implement  a  New  Trading  Floor 
Regulatory  Fee 

Dec  t'lnbci  14.  2000. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4'  thereunder, 
notice  hereby  is  given  that  on  December 
13,  2000.  the  New  York  Stock  Exchange, 
Inc.  (  ■NYSE"or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NYSE  proposes  to  implement  a 
new  Trading  Floor  Regulatory'  Fee  to  be 
charged  to  members  doing  business  on 
the  trading  floor.  Each  specialist  firm 
would  contribute  according  to  the 
number  of  memberships  associated  with 
the  firm.  Other  floor  members  would  be 
assessed  an  annual  fee,  subject  to  a 
maximum  fee  per  firm.  The  proposed 
rule  change  is  available  at  the  principal 
office  of  the  NYSE  and  at  the 
Commissions  Public  Reference  Room. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 


•  1.5  li.SC:.  78s(  bill) 
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proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NYSE  has  prepared  summaries,  set  forth 
ir.  Sections  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  NYSE's  Market  Surveillance 
Division  monitors  all  trading  activity  on 
the  trading  floor  on  a  real-time  basis. 
This  surveillance  applies  to  all  members 
doing  business  on  the  trading  floor. 
Market  Surveillance  has  become 
increasingly  important,  visible,  and 
costly  over  recent  years.  The  proposed 
fee  would  partially  offset  that  cost. 

Specialists  would  pay  a  total  of  $16 
million  per  year  to  be  allocated  among 
specialist  firms  based  on  the  number  of 
memberships  affiliated  with  each 
specialist  firm.^  Non-specialist  members 
would  pay  $11,000  per  membership  per 
year  up  to  a  maximum  of  $50,000  per 
member  firm. 

The  Trading  Floor  Regulatory  Fee  will 
be  implemented  on  January  1,  2001. 

2.  Statutory  Basis 

The  NYSE  believes  that  the  basis 
under  the  Act  for  the  proposed  rule 
change  is  the  requirement  under  section 
6fb){4)  ■»  that  an  exchange  have  rules  that 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members  and  issuers  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 


1  Thus,  according  to  the  .NYSE,  each  membership 
employed  in  the  business  of  being  a  specialist  will 
bear  a  pro  rata  portion  of  the  $16  million  fee.  and 
each  specialist  firms  obligation  will  be  the  sum  of 
the  portions  ascribable  to  each  specialist 
membership  within  that  firm.  Telephone 
conversation  between  lames  F.  Duffy.  Senior  Vice 
President  and  .Associate  General  Counsel,  and  Ricki 
Spinner.  Principal  Analyst.  NYSE,  and  Michael 
Gaw.  .Mtomey-Adviser,  Division  of  Market 
Regulation,  Commission,  on  December  13,  2000. 

■>  l.'ill.S.C.  78f(b)(4). 


C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  (Jthers 

The  NYSE  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee.  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(B)(3){A)(ii)  of  the  Act  "■  and 
subparagraph  (f)(2)  of  Rule  19b-4  '■ 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act, 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conmiission.  450  Fifth  Street.  N\V., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-00-57  and  should  be 
submitted  by  January  18,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary 
|FR  Doc.  00-.33121  Filed  12-27-00;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43741;  File  No.  SR-NYSE- 
00-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Listed 
Company  Fees 

Df-(  ember  19.  2000. 

Pursuant  to  Section  19(b)(1)  of  thi- 
Securities  Exchange  AcA  of  1934 
("Act")  ■'  and  Rule  19b-4  thereunder. - 
notice  is  hereby  gi\en  that  on  November 
29.  2000.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  approve  the  proposal  on 
an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend 
Paragraphs  902.02  through  .04  of  the 
Exchange's  Listed  Company  Manual 
(the  "Manual  ").  conforming  the 
minimum  original  listing  fee  for 
overseas  companies  to  that  applied  to 
domestic  companies  earlier  this  year, 
increasing  the  minimum  continuing 
listing  fee  applicable  to  domestic 
companies,  and  adopting  a  specific 
schedule  for  closed-end  funds.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary  .  the  NYSE, 
and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


M5  U.S.C.  78s(b)(3)(A)(ii). 

'*17CFR240.19b--J(f)(2), 

"17CFR200.3O-3(a)(12). 
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A.  Self-Regulatnn-  Organization's 
Statement  of  the  Purpose  of,  and 
Statiitnn.'  Bnsi'^  for.  the  Proposed  Rule 
Change 

1   Purpose 

Earlier  this  year  the  Exchange 
amended  its  listinij  fee  schedule  to 
implement  a  minunum  original  listing 
fee  for  each  domestic  issuer  (excluding 
closed-end  funds). '  Having  had  a 
positive  experience  with  this  matter, 
and  to  achieve  greater  consistency  in  the 
minimum  fee  applicable  to  domestic 
and  overseas  companies,  the  Exchange 
proposes  to  raise  the  minimum  original 
Usting  fee  for  overseas  companies  to 
S150.000  as  well,  from  its  present  level 
ofSlOO.OOO 

The  Exchange  also  imposes  on  listed 
companies  continuing  annual  fees. 
generall\  based  on  the  number  of  shares 
listed  on  the  Exchange.  Currentlv  the 
Exchange  imposes  a  minimum 
continuing  tee  for  overseas  companies 
of  535,000,  while  the  minimum  for 
domestic  companies  is  Si 6. 170.  Again, 
having  had  a  positive  experience  with 
the  minimum  continuing  annual  fee 
ippln  able  to  overseas  companies,  the 
E.xchange  proposes  to  raise  the 
minimum  continuing  annual  fee  for 
domestic  companies  to  the  same  level, 
5.35.000  Companies  with  mor*'  than  one 
class  of  common  stock  where  both 
issues  are  below  the  new  minimum  fee 
would  incur  an  increased  fee  onlv  nn 
the  issue  with  the  most  shares 
outstanding.  The  other  class  would  be 
charged  at  the  per  share  and  minimum 
rate  in  effect  today.  In  addition. 
I  iimpanies  that  listed  during  2000  will 
be  billed  for  the  year  2001  only  at  the 
per  share  and  minimum  rate  in  effect 
todaw  moving  to  the  new  schedule  in 
2002 

The  minimum  cuntinuing  fe*'  fur 
closed-end  funds  would  bf  525,000  tnr 
funds  with  ten  million  shares  or  less; 
those  with  greater  than  ten  million 
shares  would  pay  a  minimum  of 
535.000,  Families  of  funds  with  from 
five  to  fifteen  funds  outstanding  would 
receive  a  discount  of  5%.  while  those 
with  greater  than  fifteen  funds  listed  on 
the  Exchange  wnuld  receive  a  10% 
discount  on  the  continuing  annual  fee 
applied  to  each  fund. 

The  Exchange  has  a  separate  schedule 
of  fees  for  "^hort-term  securities." 
which  are  securities  having  a  term  of 
seven  years  or  less  (e.g..  index  warrants, 
foreign  currencv  warrants,  contingent 
value  rights,  etc).  The  minimum 
continuing  annual  fee  for  short-term 


securities  is  being  raised  to  517.500.  in 
line  with  the  increase  discussed  above 
for  regular  conunon  stock. 

Finalh  .  the  l:\change  considers  it 
appropriate  to  specifx  a  separate  annual 
continuing  fee  minimum  of  53.600  for 
other  eqoitv  issues  as  specified  in 
Section  '102. 02  nf  thf-  Manual 

The  Hx(  hange  proposes  to  implement 
all  the  foregoing  changes  as  of  January 
1.2001, 

2.  Statutory-  Basis 

The  Exchange  believes  the  [jroposeci 
rule  change  is  consistent  with  Section 
6(b)  of  the  Acf*  in  general,  and  furthers 
the  (jbjectives  of  Section  t.(b)(4)  of  the 
Act  '  in  particular,  in  that  it  provides  for 
the  equitable  alloc:dtion  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members  and  issuers  and  cither  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessarv'  or  appropriate  in  the 
furtherance  of  the  ()urposes  of  thf  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  (^.omments  nn  the 
Proposed  Rule  Change  Hei  ened  From 
Members.  Participants  or  Others 

The  Exchange  neither  solir  ited  nor 
received  any  written  comments  on  the 
proposed  rule  change. 

III.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  (iroposed  rule 
change  is  consistent  with  the  .Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarv.  Se(  urities  and  Exchange 
Commission.  450  Fifth  Street,  N\V. 
Washington.  Ut:  20549-0609,  C(jpies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  ri'spt!i:t  to  the  proposed  rule 
(  h.iiigc  that  are  filed  with  the 
t^nminission.  and  all  written 
communications  rt^lating  to  the 
proposed  rule  change  between  the 
(^ommissinn  and  an\  person. other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S  C.  552.  will  be 
available  tnr  inspection  and  copving  in 
the  ("ommission  b  Public:  Reference 
Konm  Copies  of  sut:h  filing  will  also  be 
a\ailab|i'  for  inspection  and  copving  at 
the  iinni  ipal  office  of  the  NYSE.  All 


submissions  should  refer  to  File  No. 
SR-NYSE-00-47  and  should  be 
submitted  by  Januarv'  18,  2001. 

IV.  Commission's  Findings  and  Order 
Granting  accelerated  Approval  of 
Proposed  Rule  Change 

The  (Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
e\(  hange  In  particular,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
.\c.\.  which  provides  for  the  equitable 
allocation  of  reasonable  dues.  fees,  and 
othtT  charges  among  an  exchange's 
members  and  issuers  and  other  persons 
using  its  facilities.''  The  Commission 
believes  that  the  Exchange's  changes  to 
its  listing  fees  are  not  unreasonable. 

Finalh  .  the  Commission,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register."  The 
Commission  notes  that  granting 
accelerated  approval  to  this  proposal 
will  allow  the  NYSE  to  implement  the 
fee  changes  by  January  1.  2001. 
Acc(jrdingly.  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
Section  19(b)(2)  of  the  Act.'^  to  approve 
the  proposal  on  an  accelerated  basis. 

V.  Conclusion 

//  IS  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-NYSE-00- 
47)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Margaret  H.  McFarland, 

Drputy  Sfrrftnn 
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>■  •  >■  urilies  Exchange  Act  Release  No.  42604 
Aldnii  (I.  JOOO).  6.=>  FR  18415  (April  7.  20001  (SR- 
WSE-OO-IO), 


M5LJ.S.C  78f(b| 
siSU.S.C  78f(h)(4). 


■    r.  '     SC   78f(b|(4). 
13  1    SC.  78s(bl(21. 

"  In  approving  this  proposal,  the  Commissiuii  lids 
'  onsidereH  ils  impact  un  efficiency,  competition, 
and  capital  formation,  15  L'.S.C.  78c(f), 

'ISU.S.C   78s(b|(2). 

"•W. 

"  17CFR  JDO  m-:i|.-il(i2l 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43755;  File  No.  SR-OCC- 
00-12] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  Proposed  Rule  Change 
Relating  to  The  Creation  of  a  Program 
to  Relieve  Strains  on  Clearing 
Memtwrs'  Liquidity  In  Conrtection  With 
Settlements 

De(  ember  20.  2000. 

Pursuant  to  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  notice  is 
hereby  given  that  on  November  27, 
2000,  The  Optioils  Clearing  Corporation 
("OCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  hems  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  changfe  proposes  a 
program  to  relieve  strains  on  clearing 
members'  liquidity  in  heavy  expiration 
months  by  reducing  inefficiencies  in  the 
exercise  settlement  process. ^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.' 

I  A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Background 

Under  the  Third  Amended  and 
Restated  Options  Exercise  Settlement 
Agreement  (the  "Accord")  dated 


February'  16,  1995,  between  OCC  and 
National  Securities  Clearing  Corporation 
("NSCC").  OCC  and  NSCC  each 
guarantee  that  if  the  other  sustains  a  loss 
on  liquidity  of  a  common  member'*  with 
pending  settlement  activity  at  NSCC 
resulting  option  exercises  and 
assignments,  it  will  make  a  payment  to 
the  other  in  an  amount  (which  may  be 
zero)  determined  by  a  formula  set  forth 
in  the  Accord.^' 

Under  the  Accord.  NSCC  has  until 
6:00  a.m.  Central  Time  on  the  day  after 
an  option  exercise  settlement  date  (E+4) 
to  notify  OCC  that  is  has  ceased  to  act 
or  may  cease  to  act  for  a  common 
member.  IT  NSCC  fails  to  give  such 
notice  by  that  time.  OCC  is  released 
from  its  guarantee  obligation  with 
respect  to  transactions  for  which  E+3 
was  the  settlement  date.  Because  OCC  is 
not  released  from  its  guarantee 
obligation  until  the  morning  of  E+4.  it 
must  continue  to  hold  margin  on 
assignments  settling  on  E+3  until  E+4. 
This  means  that  assets  that  a  clearing 
member  has  deposited  with  OCC  as 
margin  for  pending  assignments  cannot 
be  used  to  settle  or  to  finance  settlement 
of  those  assignments.  Instead,  the 
clearing  member  must  find  other 
sources  of  financing  and  that  can  strain 
some  clearing  members'  liquidity  in 
months  vvith  heavy  exercise  and 
assignment  activity. 

2.  The  Proposed  Rule  Change 

In  an  effort  to  reduce  the  strains  on 
liquidity  resulting  from  the  after-the-fact 
release  of  margin  on  pending 
assignments.  OCC.  in  conjunction  with 
NSCC  and  The  Depositorv-  Trust 
Company  ("DTC").  has  worked  out  a 
program  to  allow  OCC  clearing  member 
to  withdraw  equity  securities '' 
deposited  with  OCC  as  margin  and 
pledge  them  to  DTC  participant  banks  as 
collateral  for  loans.  The  proceeds  of 
such  loans  would  be  disbursed  by  the 
bank  directly  to  OCC  and  used  to 
di-scharge  settlement  obligations  of  the 
clearing  member  at  NSCC  that  were 
guaranteed  by  OCC.  OCC's  liability 
exposure  to  NSCC  under  the  Accord 
would  be  correspondingly  reduced  as 
would  OCC's  need  to  continue  to  hold 
margin  until  E+4. 

The  program  would  work  as  follows; 


'15  U.S.C.  78s|b)ni, 

-  A  (  opv  of  the  text  of  CXlC^'s  pnjposed  rule 
chanjjo  and  the  attachfd  nxhibits  are  available  at  tlic 
Coniinissioii's  Public  Reference  Section  or  through 
OCC. 

'The  CAimniission  has  modified  the  text  of  the 
Minunaries  prepared  by  (XX; 


■"  The  .^1  c  ord  aKn  eovers  situritiiii-,  where  nn  UCXl 
I  le;iriag  meinber  that  is  not  a  N.S(;C  member  settle.s 
option  exercises  and  as.signments  through  an  ,\StX; 
member 

■'  Fcir  a  description  of  the  .-Accord's  formula,  refer 
to  .Securities  Exchange  .\i\  Release  No.  37731 
(.September  2H.  1996).  61  FK  51731, 

"CXX:  plans  to  allow  the  use  of  Covemnient 
se(  urities  as  well  onre  the  necessary  systems  are 
developed,  ,\t  December  31.  19999.  (X'C's  margin 
deposits  included  over  S36  billion  in  equities 
c  ompared  to  S9  billion  Governments. 


•  On  the  morning  of  E+3.  a  clearing 
member  would  determine  from  OCC  the 
amount  of  the  loan  that  it  could 
collateralize  with  securities  held  by 
OCC  as  a  margin.  That  amount  would  be 
no  less  than  the  value  assigned  by  OCX 
to  such  securities  for  margin  purposes " 
and  would  be  no  more  than  the  lesser 
of  (i)  the  margin  requirement  for  the 
account  from  which  the  securities  were 
to  be  withdrawn  "  and  (ii)  the  amount  of 
OCC's  guarantee  exposure  to  NSCC 
(assuming  that  the  clearing  member's 
NSCC  positions  liquidated  to  a  deficit).'' 

•  The  clearing  member  would  then 
contact  its  bank  and  arrange  for  the 
loan.  When  the  terms  of  the  loan  were 
agreed  upon,  the  clearing  member 
would  use  a  new  Participant  Terminal 
System  screen  developed  by  DTC  to 
confirm  both  to  the  bank  and  to  OCC  the 
amount  of  the  loan  and  the  quantity  and 
description  of  the  securities  to  be 
withdrawn  from  OCC  and  pledged  to 
the  bank  as  collateral.  The  bank  and 
OCC  would  use  that  information  to 
validate  the  loan  request. 

•  When  both  the  bank  and  OCC 
approved  the  loan.  DTC  would  transfer 
the  securities  from  a  "pledged  to  OCC" 
field  in  the  clearing  member's  DTC 
account  to  a  special  OCC  account  at 
DTC,  From  that  account,  the  securities 
would  be  pledged  to  the  bank  against 
receipt  of  the  loan  proceeds.  The 
proceeds  would  thus  be  paid  directlv  to 
OCC  without  passing  through  the  hands 
of  the  clearing  member, 

•  Upon  receipt  in  the  special  OCC 
account,  the  loan  proceeds  would 
automatically  be  paid  over  to  NSCC  for 
the  benefit  of  the  clearing  member 
resulting  in  a  corresponding  reduction 
in  OCC's  guarantee  exposure  to  NSCC 
under  the  Accord, 


F,ir  example,  if  the  clearing  member  had  equity 
securities  with  a  market  value  of  SIO  million  on 
deposit  in  an  account  with  (.XX'.  as  margin  (which 
(XX^  would  value  at  S7  million  for  margm 
purpo.ses).  the  amount  of  the  bank  loan 
collateralized  by  those  securities  would  have  to  be 
no  less  than  S"  million.  If  the  loan  amount  were, 
for  example.  S6  million.  OCC  w  ould  be  exchanging 
S7  million  worth  of  margin  for  a  reduction  of  only 
SB  million  in  its  guarantee  exposure  to  NSCC. 

"  If,  in  the  preceding  example,  the  margin 
requirement  in  the  relevant  account  were  only  S6 
million,  the  loan  would  be  limited  to  that  amount 
itnd  CXJC;  would  only  release  equity  securities  v\'itli 
a  market  value  of  S8,57  million  (S6  million  m 
margin  value).  The  remaining  SI. 43  million  of 
securities  would  be  excess  margin,  which  the 
clearing  member  would  be  free  to  \vithdra\v  and 
pledge  separately 

''If.  in  the  preceding  examples.  OCC's  guarantee 
exposure  to  NSCC  were  only  S5  million,  the  loan 
would  be  limited  to  that  amount  and  OCC  would 
onlv  release  equity  securities  with  a  value  of  S7, 1- 
million  (S5  million  in  margin  value).  If  the  loan 
amount  were  in  excess  of  55  million,  OCC  would 
be  releasing  margin  worth  more  than  S5  million  fc  i 
a  reduction  of  only  S5  million  in  its  guarantee 
exposure. 
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•  At  the  end  of  the  day.  DTC  would 
automatically  transfer  the  securities 
from  a  "pledged  to  bank"  field  in  the 
special  OCC^  account  to  a  "pledged  to 
bank"  field  in  the  clearing  member's 
DTC  account,  leaving  the  clearing 
member  in  the  same  position  as  if  it  had 
been  able  to  pledge  the  securities  to  the 
bank  without  OCC's  intermediation. 

Upon  allowing  securities  to  be 
withdrawn  and  pledged  under  the 
program.  OCC  would  reduce  its  margni 
requirement  in  the  account  from  which 
the  securities  were  vs'ithdrawn  by  an 
amount  equal  to  the  value  assigned  to 
the  securities  for  margin  purposes  The 
account  would,  however,  be  required  to 
be  fully  margined  the  next  morning. 

Initially,  clearing  members  will  be 
permitted  to  withdraw  and  pledge 
securities  held  by  OCC  as  margin  only 
on  settlement  dates  for  exercises  of 
expiring  equity  options.  OCC  may  at  a 
future  date  decide  to  make  it  available 
on  other  exercise  settlement  dates  as 
well. 

3.  Timing 

Historically,  the  heaviest  volume  of 
option  expirations,  and  hence  e.xercises, 
occurs  in  lanuary  In  January-  2000, 
26.099.346  option  contracts  expired. 
accounting  for  419%  of  total  open 
interest.  Open  interest  as  of  November 
21.  2000.  included  26.378,070  contracts 
expiring  in  January  2001  (43.2%  of  total 
open  interest).  OCC  believes  that  it  is 
important  to  have  the  new  program  in 
place  in  time  for  the  January  2001 
expiration  to  help  relieve  potential 
strains  on  liquidity  resulting  from  the 
large  volume  of  exercise  activity 
expected  to  occur  at  that  time. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A  of  the  Act '"  and  the  rules 
and  regulations  thereunder  applicable  to 
OCC  because  it  would  reduce 
inefficiencies  in  the  exercise  settlement 
process  and  relieve  strains  on  clearing 
members'  liquidity  in  heavy  expiration 
months  thereby  promoting  the 
safeguarding  of  securities  and  funds 

IBl  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  anv 
burden  on  competition 

ICl  Self-Regulator}'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 


to  the  proposed  rule  change  and  none 
have  been  received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  mav  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
lunger  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  conc:erning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW  , 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  (Commission's  Public  Reference 
Section  450  Fifth  Street,  NW., 
Washington.  DC  20549.  (Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCX;.  All  submissions  should 
refer  to  File  No.  SR-(JCC-0a-12  and 
should  be  submitted  by  January  18, 
2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorilv  " 

Margaret  H.  MoFarland. 

Deputy  Secretary. 

IFR  Do(    00-11120  Filed  12-27-00;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43757;  File  No.  SR- 
Phlx-00-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change,  as 
Amended,  by  the  Philadelphia  StocK 
Exchange,  Inc.  Relating  to  Timing 
Guidelines  for  Application  in 
Disciplinary  Hearings 

IJe(  ember  20.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b— 4  thereunder,- 
notice  is  hereby  given  that  on  July  13. 
2000,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission ') 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  bv  the  Exchange. 
On  August  23.  2000,  the  Phlx  filed 
Amendment  No.  1  to  the  proposed  rule 
change. '  On  November  9.  2000,  the  Phlx 
filed  Amendment  No.  2  to  the  proposed 
rule  change. ■•  On  November  22,  2000, 
the  Phlx  filed  Amendment  No.  3  to  the 
proposed  rule  change.'^  On  December 
13,  2000.  the  Phlx  filed  Amendment  No. 
4  to  the  proposed  rule  change.*^'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 


15  U.S.C.  7flq-l 


l7CFK2OO.30-3(a)(12|. 


'15  U.S.C.  78s(b)(ll 

2  17CFR240  19b-» 

'  .See  Letter  from  c;harles  Falgic.  Director  of 
Enforcement/Counsel,  Phlx.  to  Nancy  Sanow. 
Assistant  Director.  Division  of  .Market  Regulation 
("Division").  Commission  (Aug.  22. 
2000)1  ".^mendment  No   1").  In  .Amendment  No   1. 
the  Phlx  i:urre<  ted  its  rule  language  and  clarified 
whii  h  lanyuage  of  the  rule  text  was  to  be  added  and 
deleted   The  Phlx  also  added  a  paragraph 
describing  (hat  the  proposed  would  allow  the 
Chairperson  of  the  Business  Conduct  Committee 
("Committee")  to  designate  another  person  to 
oversee  the  Chairpersons  duties  pursuant  to  Phlx 
rules. 

The  Phlx  indicated  that  the  designee  would  be  ,i 
Business  Omduct  (Committee  member  Telephone 
I  onversation  between  Charles  Falgie.  Director  of 
Enforcement  Counsel.  Phlx.  and  Melinda  Diller. 
■Attorney.  Division.  Commission  (Sept   1.  2000). 

•*  Sep  Letter  from  (Charles  Falgie.  Director  or 
Fnfcircemeiit/Counsel.  Phlx,  to  Nam  v  Sanow. 
.AsMstunI  Director.  C^ommissicm  (Nov.  8.  2000) 
I  .Amendment  No  2").  In  .Amendment  No  2.  the 
Phlx  changi'd  the  text  of  the  rule  language  and 
revised  tini"  limits  and  the  manner  in  whi(  h  a 
Respondent's  re(|uest  for  a  hearing  is  handled. 

^ Spf  Letter  from  Charli-s  Falgie.  Director  of 
Enforcement/Ojunsel.  Phlx.  to  Nant  v  Sanow. 
Assistant  Director.  Division.  Commission  (Nuv   20. 
2000)  (".Amendment  No  1")  In  rule  change. ''The 
Commission  is  publishing  this  notice  to  solicit 
comments  on  the  proposed  nile  change,  as 
amended,  from  interested  persons. 

'■  -S'ee  Letti-r  from  ( Iharlns  Falgie.  Director  of 
Fnforcement/C;ounsel.  Phlx.  to  Nam  v  Sanow. 
.Assistant  Director  Division,  Commission  (Dec.  13. 
2000)  ("Amendment  .No.  4").  In  .Amendment  No.  4. 
the  Phlx  made  a  few  technical  corrections  to  the 
text  of  the  proposed  rule. 
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change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Phlx 
Rule  960.5(a),  (b),  (c),  and  (d)  to  provide 
timing  guidelines  for  certain  procedures 
conducted  pursuant  to  Phlx  Rule  960.5. 
Revised  Rule  960.5  proposes  to  adopt  a 
timing  guideline  of  120  days  after  the 
filing  of  a  written  Answer  by  a 
Respondent  to  a  Statement  of  Charges, 
within  which  time  a  hearing  is 
requested,  for  the  scheduling  of  a 
hearing  date.''  Also  proposed  is  a  five 
business  day  timing  guideline  ^  for  the 
Chair  of  the  Committee,  or  its  designee, 
after  receiving  a  request  from  Counsel 
for  the  Exchange,  to  schedule  a  hearing 
date  and  name  a  Hearing  Panel.  Further, 
it  is  proposed  that,  should  the  request 
for  a  hearing  come  from  the  Respondent, 
Counsel  for  the  Exchange  must  request 
that  a  hearing  date  be  set  and  a  Hearing 
Panel  be  named  within  ten  business 
days  of  receiving  Respondent's  request.^ 
An  exchange  of  evidence  and  witness 
lists  between  the  parties,  as  well  as 
providing  same  to  the  members  of  the 
Hearing  Panel,  is  to  be  completed  not 
less  than  eight  business  days  prior  to  the 
scheduled  hearing  date.'°  The  proposed 
amendments  require  that  a  transcript  of 
the  hearing  be  provided  to  the  Hearing 
Panel  members  and  the  Respondent 
within  five  business  days  of  receipt  of 
the  transcript  by  Counsel  for  the 
Exchange.  The  Respondent,  along  with 
being  provided  a  copy  of  the  transcript, 
will  be  issued  a  bill  for  its  portion  of  the 
costs  of  the  transcript."  The  costs  of  the 
transcript,  and  producing  copies,  will  be 
home  equally  by  the  Exchange  and  by 
Respondent. '2  The  Hearing  Panel,  upon 
receipt  of  the  transcript,  would  then 
have  forty-five  days  to  produce  a 


"  See  also  Chicago  Board  Options  Exchange.  Rule 
1  7.8.  Offers  of  Settlement.  Interpretations  and 
Policies  .02  (discussing  a  similar  timing  guideline 
for  scheduling  a  hearing  date). 

"  See  .Amendment  No.  2.  supra  note  4:  .9Pp  also 
.Amendment  No.  3.  supra  note  5.  The  Phlx 
r  onfirmed  that  Amendment  No.  3  incorrectly 
indicates  that  the  time  periods  for  filing  the  hearing 
date  and  for  providing  a  transcript  of  the  hearing 
to  the  Hearing  Panel  members  and  the  Respondent 
was  initially  ten  days  and  later  amended  to  five 
days.  However,  these  time  periods  have,  and  will 
remain,  five  days  throughout  the  filing.  Telephone 
I  onservation  between  Charles  Falgie.  Director  of 
Enforcement/Counsel.  Phlx.  and  Sapna  C.  Panel. 
Law  Clerk.  Division.  Commission  (Nov.  27.  2000) 

■'  Sp«  .Amendment  No.  2.  supra  note  4;  see  also    • 
.Amendment  No.  3.  supra  note  5. 

''.See  also  Cincinnati  Stock  Exchange.  Rule  8.6. 
Hearings.  Sub-Paragraph  (b)  Notice  and  List  of 
Documents  (di.scussing  a  similar  time  frame  for 
parlies  to  exchange  evidence  and  witness  lists). 

' '  See  .Amendment  No.  1 .  supra  note  3. 

'-See  Amendment  No.  1,  supra  note  3. 


hearing  report. ^^  Finally,  the  proposed 
amendments  establish  formal 
procedures  for  the  requesting  and 
granting  of  adjournments  of  the  hearing 
date.  Such  requests  Eire  to  be  presented 
in  writing  to  the  presiding  person  of  the 
Hearing  Panel,  and  will  be  considered 
for  just  c'^use.i'' 

The  proposed  amendments  also  allow 
the  Chair  of  the  Committee  to  name  a 
designee. 's  This  is  proposed  for 
administrative  purposes,  such  as  the 
Chair's  unavailability  due  to  illness,  the 
need  for  recusal,  or  other  circumstances 
which  may  arise. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized,  and  proposed  deletions  are  in 
brackets. 

Rule  960.5.  Hearing 

(a)  Participants  and  Selection  of 
Hearing  Panels. 

1.  Request  for  a  Hearing — A  hearing 
on  the  Statement  of  Charges  shall,  at  the 
request  of  Respondent  in  his  answer,  or 
upon  motion  of  the  Business  Conduct 
Committee,  be  held  before  a  Hearing 
Panel  composed  of  three  persons  to  be 
appointed  by  the  Chairman  of  the 
Business  Conduct  Committee  or  their 
designee.  Should  the  hearing  be  at  the 
request  of  the  Respondent,  counsel  for 
the  Exchange  must  provide  notice  to  the 
Chairman  of  the  Business  Conduct 
Committee  or  their  designee  which 
requests  the  naming  of  a  hearing  panel 
within  10  business  days  of  receiving 
Respondents  request  for  a  hearing. 

2.  Selection  of  Hearing  Panel — The 
Chairman  of  the  Business  Conduct 
Committee  or  their  designee  shall  name 
a  Hearing  Panel  within  5  business  days 
of  either  (ij  receipt  of  notice  from 
counsel  for  the  Exchange  which  requests 
the  naming  of  a  Hearing  Panel,  or  (ii) 
upon  motion  of  the  Business  Conduct 
Committee  for  naming  of  a  Hearing 
Panel.  The  Chairman  of  the  Business 
Conduct  Committee  or  their  designee 
shall  then  promptly  notify  counsel  for 
the  Exchange  and  Respondent  of  the 
names  of  the  members  of  the  Hearing 
Panel.  The  presiding  person  of  each 
Hearing  Panel  shall  be  a  member  of  the 
Business  Conduct  Committee.  The  other 
two  persons  on  the  Hearing  Panel  shall 
be  members  of  the  Exchange,  or  general 
partners  or  officers  of  member 
organizations,  or  such  other  persons 
whom  the  Chairman  of  the  Business 
Conduct  Committee  or  their  designee 


'^  See  also  Pacific  Exchange,  Rule  10.7.  Decision 
(discussing  a  similar  time  frame  after  receipt  of  the 
transcript  in  whir.h  to  produce  a  report);  see  also 
.Amendment  .No.  2.  supra  note  4:  si-r  also 
.Amendment  .No.  ,i,  supra  note  ,"). 

'■•See  Amendment  No.  1.  supra  note  3. 

''•See  Amendment  No.  1.  supra  note  3. 


considers  to  be  qualified.  The  Chairman 
of  the  Business  Conduct  Committee  or 
their  designee  shall  select  these  two 
other  persons  from  those  persons  who 
shall  have  been  designated  by  the 
Chairman  of  the  Board  of  Governors  to 
serve  on  such  hearing  panels.  In  making 
such  selections  the  Chairman  or  their 
designee  shall,  to  the  extent  practicable, 
choose  individuals  whose  background, 
experience  and  training  qualif\'  them  to 
consider  and  make  determinations 
regarding  the  subject  matter  to  be 
presented  to  the  Hearing  Panel.  He  shall 
also  consider  such  factors  as  the 
availability  of  individual  hearing 
officers,  the  extent  of  their  prior  service 
on  Hearing  Panels  and  any  relationship 
between  such  persons  and  a  respondent 
which  might  make  it  inappropriate  for 
such  person  to  ser\'e  on  the  Hearing 
Panel. 

3.  S'otice — Promptly  after  the 
selection  of  the  panelists,  the  Chairman 
of  the  Business  Conduct  Committee  or 
their  designee  shall  cause  written  notice 
thereof  to  be  given  to  the  accused.  If  any 
person  involved  in  the  disciplinary 
proceeding  shall  have  knowledge  of  a 
relationship  between  himself  and  any 
person  selected  for  ser\'ice  on  the 
hearing  Panel  which  might  result  in 
such  panelist  being  unable  to  render  a 
fair  and  impartial  decision,  he  shall  give 
prompt  written  notice  thereof  to  the 
Chairman  of  the  Business  Conduct 
Committee  or  their  designee.  specif\-ing 
the  nature  of  such  relationship  and  the 
grounds  for  contesting  the  qualification 
of  such  person  to  serve  on  the  Hearing 
Panel.  The  decision  of  the  Chairman  of 
the  Committee  or  their  designee  shall  be 
final  and  conclusive  with  respect  to  the 
qualification  of  any  person  to  ser\e  on 
the  Hearing  Panel. 

(b)  Notice  of  Hearing  and  Pre-Hearing 
Procedures. 

1.  Scheduling  of  a  Hearing  Date — A 
hearing  on  the  Statement  of  Charges 
shall  be  scheduled  for  no  later  than  120 
days  after  the  filing  of  a  written  Answer 
bv  the  Respondent  wherein  a  hearing  is 
requested.  Should  the  hearing  be  at  the 
request  of  the  Respondent,  counsel  for 
the  Exchange  must  provide  notice  to  the 
Chairman  of  the  Business  Conduct 
Committee  or  their  designee  which 
requests  the  setting  of  a  hearing  dale 
within  10  business  days  of  receiving 
Respondents  request  for  a  hearing.  The  " 
request  for  a  hearing  date  shall  he  made 
in  writing  to  the  Chairman  of  the 
Business  Conduct  Committee  or  their 
designee  by  HI  counsel  for  the  Exchange, 
or  Hi}  on  the  motion  of  the  Business 
Conduct  Committee. 

2.  Notice — The  Respondent  shall  be 
given  at  least  15  business  days  notice  of 
the  time  and  place  of  the  hearing. 
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.3.  Requests  for  Adjournments — A 
request  for  an  adiournment  of  the 
hearing  date  shall  he  in  writing  and  will 
be  considered  for  just  cause.  If  the 
request  is  made  by  the  Respondent,  said 
request  shall  he  presented  to  the 
presiding  person  nf  the  Hearing  Panel 
with  a  copy  to  counsel  for  the  Exchange, 
who  shall  enter  the  request  into  the 
Respondent's  file.  If  the  request  is  made 
by  counsel  for  the  Exchange,  said 
request  shall  be  presented  to  the 
presiding  person  of  the  Hearing  Panel, 
with  a  copy  to  the  Respondent,  and  in 
Respondent's  file  The  presiding  person 
of  the  Hearing  Panel  shall  promptly 
consider  the  request  for  an  adiournment 
for  just  cause,  rule  on  the  request  and 
inform  the  parties,  in  writing  if  time 
permits,  as  to  whether  the  request  was. 
or  was  not.  granted  In  the  event  that  the 
request  for  an  adjournment  for  just 
cause  is  granted,  the  presiding  person  of 
the  Hearing  Panel  shall,  at  that  time, 
schedule  a  new  hearing  date  and  so 
inform  the  parties  of  the  new  date. 

4.  Exchange  of  Evidence — The 
E.xchange  and  the  Respondent  shall,  not 
less  than  8  business  days  in  advance  of 
the  scheduled  hearing  date,  furnish  to 
the  members  of  the  Hearing  Panel  and 
to  each  other  lit  copies  of  all 
documentary  evidence  each  intends  to 
present  at  the  hearing,  and  liil  a  list  of 
witnesses,  including  names,  addresses 
and  telephone  numbers,  that  each 
intends  to  call  at  the  Hearing. 

5   Pre-Heanng  (Conferences — Where 
appropriate.  t(T]he  presiding  person  of 
the  Hearing  Panel (.  where 
appropriate.]  "■  shall  schedule  a  pre- 
hearing confRrence  to  be  held  not  less 
than  8  business  davs  in  advanf:e  of  the 
sc  heduled  hearing  date,  to  be  attended 
bv  representatives  of  the  Exchange,  each 
of  the  Respondents  and  a  member  of  the 
Hearing  Panel  The  prehearing 
conference  shall  be  held  for  the  purpose 
of  clarif\-ing  and  simplifving  issues  and 
otherwise  expediting  the  proceeding  .At 
such  conference  and  if  they  have  not 
done  so  previously,  the  Exchange  and 
the  Respondents  shall  hirnish  to  the 
Hearing  Panel  and  to  each  other  /// 
copies  of  all  documentary  evidence 
such  intends  to  present  at  the  Hearing, 
and  liil  a  list  of  witnesses,  including 
names,  addresses  and  telephone 
numbers,  that  each  intends  to  call  at  the 
Hearing 


"PhU  Louririned  that  it  inadvertenllv  indicated 
in  its  original  filing  and  subsequent  ampndmenis 
that  the  phrase    the  presiding  person  cf  the  flearing 
Panel"  was  new  language;  this  phrase,  however, 
was  already  a  pan  of  Phlx  Rule  960  5,  Telephone 
conversation  between  Charles  Falgie.  Director  of 
Enforcement/Counsel.  Phlx.  and  Sapna  C.  Patel. 
,^ltomey.  Division,  Conunission  (Dec.  19.  2000) 


[,  t|The  Exchange  and  Respondent  shall 
also  attempt  to  stipulate  to  the 
autlifiitit  itv  iif  documents  and  to  facts 
issues  not  in  dispute,  and  any  other 
items  which  will  serve  to  expedite  the 
hearing  of  the  matter 

(c)  tJonduct  ijf  Hearing.  The  Hearing 
Panel  shall  determine  all  questions 
loncerning  the  admissibilitv  of  evidence 
and  shall  otherwise  regulate  the  conduct 
of  the  hearing  Formal  rules  of  evidence 
shall  not  apply.  The  charges  shall  be 
present  by  a  representative  of  the 
Exchange  whu.  along  with  Respondent, 
mav  present  e\  ideiicc  and  produce 
witnesses  who  shall  testify  under  oath 
and  shall  be  subject  to  cross 
examination  The  Hearing  Panel  may, 
on  its  own  motinn.  request  the 
production  of  documentary  (evidence 
and  witnesses  and  may  also  question 
witnesses  A  transcript  of  the  hearing 
shall  be  made  anil  shall  become  a  part 
of  the  record.  The  costs  of  the  making 
of  such  a  transcript,  including,  but  not 
limited  to.  the  costs  for  the  court 
reporter,  reproduction  of  the  transcript 
and  producing  copies  thereof,  shall  be 
equally  borne  by  the  Exchange  and  by 
Respi^ndent  Counsel  for  the  Exchange 
shall  provide  a  copv  of  the  transcript  of 
the  hearing  to  each  member  of  the 
Hearing  Panel  within  5  business  days  of 
receiving  the  transcript.  The  Respondent 
shall  be  issued  a  hill  for  its  portion  of 
the  costs  along  with  its  copy  of  the 
transcript. 

(d)  Recommendation  of  Hearing 
Panel.  Based  on  its  review  of  the  entire 
record  of  the  proceeding,  the  Hearing 
Panel  shall  submit  a  written  hearing 
report  to  the  Business  Conduct 

(  oinmittee  ((inlaining:  (i)  I'mposeri 
findings  ot  fact  concerning  the 
allegations  in  the  statement  of  charges: 
(ii)  conclusions  as  to  whether  a 
violatinn  within  tin-  dist  iplinarv 
jurisdiction  nf  the  Exchange  has 
occurred  and  an  enumeratidn  nt  such 
violations;  and  (iiil  recommendations  as 
to  appropriate  sant  tmns   The  Hearing 
Panel  ahull  complete  sui  h  a  hearing 
report  no  later  than  45  days  after 
counsel  for  the  Exi  hange  has  served  the 
members  of  the  Hearing  Panel  with  a 
copy  of  the  tianscrifit  o/  the  hearing 
The  hearing  report  shall  be  presented  to 
the  Rusmess  Conduct  Committee  at  the 
next  Rusiness  (Jondu(  t  Committee 
meeting  after  the  report  is  <  ompleted. 

Interpretation  and  Policies 

.01  Intervention.  Any  person  nut 
otherwise  a  partv  inav  intervene  as  a 
party  to  the  hearing  upon  demonstrating 
to  the  satisfac:tion  of  the  Hearing  Panel 
that  he  has  an  interest  in  the  subject  of 
hearing  and  that  the  disposition  of  the 


matter,  may.  as  a  practical  matter, 
im.pair  or  impede  his  ability  to  protect 
that  interest.  Also,  the  Hearing  Panel 
may  in  its  discretion  permit  a  person  to 
intervene  as  a  party  to  the  hearing  when 
the  person's  claim  or  defense  and  the 
main  action  have  questions  of  law  or 
fact  in  common.  Anv  person  wishing  to 
intervene  as  a  party  to  a  hearing  shall 
file  with  the  Hearing  Panel  a  notice 
requesting  the  right  to  intervene,  stating 
the  grounds  therefor,  and  setting  forth 
the  claim  or  defense  for  which 
intervention  is  sought. 

.02  The  Hearing  Panel,  in  exercising 
its  discretion  concerning  intervention, 
shall  take  into  consideration  whether 
the  intervention  will  unduly  delay  or 
prejudice  the  adjudication  of  the  rights 
of  the  original  parties. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  te.xt  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  I\'  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

.4  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton.'  Rasis  for.  the  Proposed  Rule 
Change 

1   Purpose 

The  Exchangi;  is  proposing  to 
implement  certain  timing  guidelines  to 
promote  ^'fficient  handling  of 
enforcement  matters  during  the  hearing 
process.  Although  tlie  Exchange 
currently  utilizes  these  guidelines  as 
Ex(. hange  procedure,  the  Exchange 
believes  that  incorporating  them 
expressly  into  Exchange  rules  may 
promote  more  effective  implementation 
and  monitoring  of  the  timing  guidelines, 
as  well  as  fairness  and  due  process  both 
for  respondents  to  a  Statement  of 
Charges  authorized  by  the  Committee, 
and  t(3  the  Exchange  and  its  Committees. 

The  Exc;hange  believes  that  the 
proposed  revisions  promote  notions  of 
fairness,  due  process  and  consistency 
for  the  members  of  the  Exchange  and  its 
disciplinar\  arm,  the  Committee,  as  they 
are  intended  to  prevent  undue  delay,  as 
well  alleviate  the  vexation  that  such 
delav^  mav  cause. 
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2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)'"  of  the  Act  in  general,  and  furthers 
the  objectives  of  Sections  6(b)(6) '^  and 
6(b)(7)'"  of  the  Act  in  particular,  in  that 
it  is  designed  to  ensure  that  Exchange 
members,  and  persons  associated  with 
members,  are  appropriately  disciplined 
for  violations  of  the  provisions  of  the 
Act,  the  rules  and  regulations 
thereunder,  or  the  rules  of  the  Exchange, 
as  well  as  providing  a  fair  procedure  for 
the  disciplining  of  Exchange  members, 
and  persons  associated  with  members, 
by  fostering  a  prompt,  efficient 
disciplinary  process. 

R.  Self-Regulatory  Organization's 
Statement  on  Rurden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  any  burden  on  competition. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-13  and  should  be 
submitted  by  January  18,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-" 

Margaret  H,  McFarland, 
Deputy  Secretary. 
|FR  Doc .  00-33122  Filed  12-27-00;  8:4,5  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43747;  File  No.  SR-Ptilx- 
00-62] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Mandatory 
Auto-Quote  Settings  to  Update 
Quotations  Based  on  a  Certain 
Minimum  Movement  in  the  Underlying 
Security 

December  19.  2000. 

I.  Introduction 

On  August  1.  2000,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4  - 
thereunder,  a  proposal  to  grant  the 
Chairman  of  the  Exchange's  Board  of 
Governors  (or  his  designee)  the 
authority  to  mandate  that  the 
Exchange's  Auto-Quote  System  ("Auto- 
Quote")  be  set  to  update  options 
quotations  based  on  a  certain  minimum 
movement  in  the  underlying  security. 
On  September  14,  2000,  the 
Commission  published  the  proposed 
rule  change  in  the  Federal  Register.  * 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
proposed  rule  change. 


II.  Description  of  the  Proposal 

Phlx  has  proposed  to  amend 
Commentarv-  .01  to  Exchange  Rule  1080, 
"Philadelphia  Stock  Exchange 
Automated  Options  Market  (AITOMI 
and  Automatic  Execution  Svstem 
(AUTO-X),"  to  allow  the  Chairman  of 
the  Exchanges  Board  of  Governors  (or 
his  designee)  ("Chairman ')  to  increase 
the  increment  by  which  the  price  of  the 
underlying  security  would  ha\e  to 
change  before  Auto-Quote-*  would 
generate  new  quotes  for  the  overlying 
options. 

Outbound  options  quotations  are 
forwarded  electronically  by  the 
Exchange  to  the  Options  Price  Reporting 
Authority  ( "OPRA"),  which,  in  turn, 
disseminates  them  to  vendors.  Recently, 
due  to  increased  overall  options  volume 
and  significant  increases  in  the  number 
of  quotations  generated,  OPRA  has.  at 
times,  been  unable  to  disseminate 
quotation  traffic  on  a  timely  basis.  To 
address  the  capacity  constraints,  the 
Commission  recently  adopted  a  formula 
to  allocate  among  the  options  exchanges 
a  specific  allotment  of  bandwidth 
capacitv  for  messages  transmitted  to. 
and  received  from.  OPRA  during  peak 
usage  periods."' 

The  proposed  rule  is  intended  to 

enhance  the  Exchange's  ability  to 
manage  quote  traffic  while  various 
solutions  to  quote  capacity  issues  are 
being  implemented.  Currently,  one  long- 
standing method  the  Exchange  has  used 
to  manage  quote  traffic  is  "throttling," 
or  capping  outbound  quote  message 
traffic  to  OPRA.  For  many  years,  the 
Exchange's  options  trading  systems 
have  had  the  ability  to  throttle  outbound 
message  traffic  to  OPRA  by  limiting  'he 
amount  of  messages  sent  to  OPRA  in  a 
given  second.  This  is  accomplished  by 
withholding  some  Auto-Quote 
generated  messages  from  dissemination 
each  second  until  the  next  second. 
Throttling  may  result  in  some 
quotations  being  overridden  bv 
subsequent  quotations  and.  thus, 
prevent  older  quotations-in-waiting 
from  ever  being  disseminated. 

The  proposed  rule  will  allow  the 
Chairman,  if  the  Exchange's  options 
trading  systems  throttle  quotations  for  at 
least  three  minutes,  to  mandate  that 
Auto-Quote  be  set  to  update  quotations 
based  on  a  certain  minimum  movement 


"15  U.S.C.  78f(b). 
'» 15  U.S.C.  78f(b)(6). 
'9  15  U.S.C. -8flb)(7). 


2"17CFR200.30-3|a)|12). 
M5  U.S.C.  78s(b)(Il 
M7CFR240.19b-t 

'Spe  Securities  Exchangi;  Act  Release  No.  43254 
(September  6.  2000).  65  FR  55663 


^  .•\ut.i-Quote  is  the  Exchange's  eler.lronic  options 
pru  iiig  svstem  that  enables  specialists  to 
aulnmaticallv  monitor  and  instanth  update 
quotatiuns.  based  on  incnnnenlal  (hanses  in  the 
price  of  the  .security  underlying  the  npliun 

'  Sef  Securities  Exchange  .•\cl  Release  Nn.  43621 
(.November  27.  2000).  65  FR  75564  (December  1. 
2000)  ("Capacitv  .Mlocation  Formula  Release"). 
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in  the  underlying  security.**  For 
example.  Auto-Qunte  may  be  set  to 
update  options  quotations  based  on  a 
pncf  chanm'  in  the  underlving  security 
of  an  eighth  rif  SI  00  Thus,  each  time 
the  pru  e  of  the  underlving  security 
in(  reased  or  decreased  by  an  eighth  or 
nil  ire  Auto-Quote  would  update  the 
juotation  on  the  overlying  option  to 
retlect  such  a  change  '  The  proposed 
rule  will  allow  the  C^hairman  to  mandate 
that  Auto-Quote  be  set  to  update  options 
ijuotations  based  on.  for  example,  a 
price  change  of  a  quarter  of  SI  00  in  the 
underlying  security,  meaning  that  Auto- 
Quote  would  not  update  quotations  on 
the  o\erlyuig  option  until  the  prite  of 
the  underlving  securitv  iru  reases  or 
decreases  by  a  quarter.'  Increasing  the 
incremental  price  change  in  the 
underlying  securit\'  required  for  an 
.-\uto-Quote  update  would  result  in 
fewer  quotes  generated  and.  thus,  fewer 
messages  queuing  to  be  sent  to  OPR/\ 

The  (Chairman  could  exercise  the 
authority  described  in  the  proposed  rule 
t  hange  with  respect  to  certain  securities 
hut  not  others,  or  cause  Auto-Quote  to 
raise  the  threshold  to  different  amounts 
for  different  underlying  securities  {e.g.. 
one  quarter  for  Stock  A  and  one  half  for 
Stock  Bl.^' 

III.  Discussion 

The  t;oninu>si()n  has  determined  that 
the  proposed  rule  change  is  c:onsistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 


•■  Under  the  proposal,  the  restrictions  to  .^uto- 
Quote  c:ould  continue  for  a  period  of  15  minutes 
and  could  be  continued  even'  15  minutes  thereafter, 
provided  that  the  Exchange's  options  trading 
systems  were  throttling  quotations  at  the  end  of 
each  such  I5-minule  period. 

'  Auto-Quote  will  aggregate  consecutive  changes 
in  price  for  purposes  of  the  proposed  rule  Thus, 
two  consecutive  increases  of  one  sixteenth  in  the 
price  of  the  underlving  securitv  would  be 
considered  an  increase  of  an  eighth.  Telephone 
conversation  between  Richard  S.  Rudolph.  Counsel. 
PhK.  and  Michael  Gaw.  Attorney -.\dviser.  Division 
of  Market  Regulation  ("Division  ").  Commission,  on 
December  18.  2000. 

"  In  practice,  a  threshold  below  which  a  price 
change  in  the  underlying  security  would  not  result 
in  a  new  price  generated  by  .\uto-Quole  for  the 
overlying  option  already  exists,  because  the 
Exchange  has  set  a  minimum  trading  increment  of 
an  eighth  for  options  contracts  trading  at  53^00  per 
share  per  option  or  higher  and  one  sixteenth  in 
option  contracts  trading  under  53  00  per  share  per 
option.  See  Ph\\  Rule  1034(i)  Thus,  a  price  change 
in  the  underlying  security  would  not  result  in  a 
shift  In  the  spread  for  the  overlving  option  unless 
that  price  change  tnggered  a  shift  in  that  option's 
spread  of  one  eighth  or  greater  (assuming  the  option 
was  trading  over  S.t  00).  The  proposed  rule  will 
merely  give  the  Chairman  the  authority  to  raisti  the 
threshold. 

■^ Telephone  conversation  between  Richard  S. 
Rudolph.  Counsel.  Phlx.  and  Michael  Gaw. 
.Mtomey-.Adviser.  Division,  Commission,  on 
December  18.  2000. 


n.ttioiKil  securities  exchange.'"  In 
particular,  the  ("ommission  believes  that 
the  proposal  is  consistent  with  Sections 
fl(b)(,S)  .ind  (i(h)(H)  of  the  Act."  Section 
t)(h)(3)  requires,  amotig  other  things, 
that  the  rules  of  dn  e\(  hange  be 
designed  lo  [iroiiiote  |ust  and  equitable 
prim  iples  of  tr.ide.  to  facilitate 
tr.insactions  in  siv  unties,  to  remove 
impediments  to  .uid  perfect  the 
met  hanisms  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  i)roie(  t  in\'estors  and  the 
publu   inlereNi    .Section  h(b)(,T|  also 
requires  that  those  rules  not  be  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers 
Finally.  St>(  turn  t>(h)(H)  of  the  AcX 
requires  that  the  rules  of  an  exchange 
not  impose  any  burden  on  competition 
not  necessarv  or  a[)i)rnpriate  in 
furtherance  of  the  purposes  of  the  Act 

.\s  the  Commission  has  pre\  loush 
noted. '  ■  the  amount  of  markc't  data 
generated  bv  the  options  markets  has,  at 
times,  exi  ceded  OPRAs  capacitv  to 
disseminate  it  publicly  on  a  real-time 
basis.  When  this  occurs,  the  only  market 
partitipants  with  up-to-date  (piote  and 
trade  intorniation  are  tho-^e  present  on 
the  floor  of  an  ext;hangt!.  Market 
participants  not  phvsically  present  on 
the  floor  are  at  an  informational 
disadvantage,  which  reduces  market 
transpiireni:\'.  imjiedes  efficient  pride 
discovery,  and  is  inconsistent  with  the 
goal  of  fair  ctmipetition 

As  discussed  abov(\  because  (3PRA 
has  not  been  able  to  increase  its  systems 
capacitv  in  the  short-term  sufficiently 
and  because  the  participants  in  OPRA 
have  not  been  able  to  agree  how  to 
allot  ate  existing  capacitv  amongst 
themselves,  the  Commission  recentlv 
adopted  certain  amendments  to  the 
OPRjA  Plan  to  allocate  among  the 
options  e\(  hanges  OPRAs  peak-period 
message  handling  capacity  '  '  In  its 
Order,  the  Commission  asserted  its 
expectation  that  the  options  exchanges 


'"In  approving  this  rule,  the  (Commission  has 
considered  the  pniposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  I  J.S.C,  78c(f). 

o  15  l!.,S.C.  78flb)(5)  and  78n8) 

'•  .S«?  Capacity  ,Mlocation  Formula  Release, 
•iupra  note  5,  at  75564. 

' J. S'fr  Capacity  Allocation  Formula  Release, 
supra  note  5.  The  Commission  intended  for  the 
capacitv  allocation  formula  to  lie  a  short-term 
s<ilution  to  OPR,^  capacity  shortages.  .\s  a  more 
permanent  solution,  as  part  of  their  settlement  of  an 
enforcement  action  with  the  CCommission.  the 
.American  Stuck  Elxi  hange.  the  Chicago  Board 
Options  Exchange,  the  Pacific  Exchange,  and  the 
Phlx  have  consented,  among  other  things,  to  modify 
the  organization  structure  and  operation  of  OPRA 
so  that  each  exchange  will  independently 
determine  the  amount  of  capacity  it  will  obtain   See 
Securities  Exchange  Act  Release  .\o.  43268 
(September  1 1 .  2000). 


would  continue  to  "consider  and 
implement  other  quote  message 
mitigation  strategies  as  both  long-term 
and  short-term  solutitms."  '■*  The 
Ciommission  also  noted  that  "the 
allocation  formula  should  eni:ourage 
each  indi\idual  exchange  to  establish 
and  utilize  quote  reduc:tion  methods 
based  on  the  amount  of  message 
capacitv  it  has  been  allocated,  therebv 
promoting  efficiency  of  the  market  data 
disstMninatitm  process."  ''■ 

Phlx's  proposed  rule  change  is  one 
such  quote  reduction  method.  IJpon 
implementation  of  the  new  rule,  the 
C^hairman  of  the  Exchange's  Board  of 
Directors  (or  his  designee)  could  require 
.\uto-Quote  to  be  set  to  update  options 
quotations  tmlv  if  the  price  of  the 
underlying  security  were  to  move  more 
than  a  designated  amount.  If  Auto- 
Quote  were  set  in  this  manner,  the 
options  prices  determined  by  Auto- 
Quote  would  remain  static  if  the  price 
of  the  underlying  security  moved  by  less 
than  the  designated  increment.  The 
result  of  Auto-Quote's  reduced 
sensitivit\  to  changes  in  the  price  of  the 
underlying  security  would  be  fewer  new 
quotations  generated  by  Auto-Quote 
and.  ctmsequently.  fewer  quote 
messages  to  be  sent  to  OPRA. 

The  C^ommission  recognizes  that  the 
proposal  could  affect  price  competition 
because,  as  a  result  of  the  restrictions  to 
Auto-Quote,  the  options  prices 
generated  may  not  reflect  the  price  that 
otherwise  would  be  dictated  by  the 
pricing  model  used  by  a  Phlx  specialist 
or  a  specialist  or  market-maker  on 
another  options  exchange.  As  a  result, 
the  proposed  rule  change  may  increase 
the  likelihood  that  the  prices  offered  bv 
Phlx  specialists — as  displayed  on 
OPRA — will  differ  from  those  displayed 
on  other  options  exchanges.  These 
disparities  could  result  in  an  increased 
occurrence  of  locked  and  crossed 
markets  across  the  options  markets. 

However,  the  Commission  believes 
that  this  minimal  impact  on  competition 
is  necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the  Act 
and.  thus,  is  consistent  with  Section 
H(b)(8)  of  the  Act."' Given  that  the 
Exchange  is  allocated  only  a  defined 
percentage  of  OPRAs  capacity  during 
peak  usage  periods,  it  must  take  steps  to 
ensure  that  the  message  traffic  it 
generates  does  not  exceed  that 
allocation  '"  To  address  this  problem. 


"  (Opacity  .MIotalion  Formula  Release,  supra 
note  5.  at  75565. 

'^Id.  at  75574. 

"•ISU.S.C.  78flb)(8). 

'"iipf  Capacitv  Allocation  liirimii.i  KrK'a.se. 
suprv  note  5.  at  75573  ("The  Coiiimissicni 
recognizes  that  there  are  always  (.osts  a-ssociatcd 
with  allocating  a  finite  resource  among  users"), 
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the  Exchange  for  many  years  has  had 
the  ability  to  "throttle"  outgoing 
message  traffic  by  preventing  the 
dissemination  to  OPRA  of  certain  quotes 
that  have  been  generated  by  Auto- 
Quote.  The  current  proposal  takes  a 
slightly  different  tack  by  restricting  the 
generation  of  new  quotes  rather  than 
'throttling"  the  transmission  to  OPRA 
of  new  quotes  that  have  been  generated. 
On  the  whole,  the  Conunission  believes 
that  both  are  reasonable  means  by 
which  to  address  the  problem  of  the 
limited  capacity  of  the  OPRA  system 
and,  as  such,  are  consistent  with  the 
Act, 

The  Commission  believes,  though, 
that  the  proposed  rule  change  may  offer 
a  more  effective  tool  to  restrain  message 
traffic  than  throttling  and,  thus,  may 
have  a  more  minimal  effect  on 
competition.  Presently,  the  throttling 
function  is  applied  indiscriminately  to 
all  quotes  generated  by  Auto-Quote.  The 
approach  described  in  the  proposed  rule 
change,  however,  may  be  used 
selectively.  Thus,  Phlx  could  choose  to 
continue  updating  quotes  for  certain 
options  classes  continuously  while 
restraining  the  generation  of  new  quotes 
in  other  options  classes.  As  a  result, 
Phlx  would  be  able  to  determine — based 
on  competitive  factors — which  options 
classes  should  have  a  greater  share 
during  peak  usage  periods  of  the 
bandwith  allocated  to  it  by  OPRA. 
Therefore,  the  Commission  believes  the 
proposal  promotes  just  and  equitable 
principles  of  trade,  facilitates 
transactions  in  securities,  and  removes 
certain  impediments  to  a  free  and  open 
market,  consistent  with  Section  6(b)(5) 
of  the  Act.  i« 

rV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,' ^  that  the 
proposed  rule  change  (SR-Phlx-00-62) 
is  approved. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority.-" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  00-3.3124  Filed  12-27-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  43740;  File  No.  SR-Phlx-00- 
48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Telephone  Use  on  the 
Options  Floor 

December  19.  2000. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder. - 
notice  is  hereby  given  that  on  June  16. 
2000,  the  Philadelphia  Stock  Exchange, 
Inc,  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  described  in  Items 
1,  II,  and  III  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  December  1. 
2000. '  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Exchange  Rule  606  and  to  create  new 
Options  Floor  Procedure  Advice 
("OFPA")  F-31  to  establish  rules  and 
procedures  for  telephone  use  on  the 
Phlx's  options  floor.  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
All  text  is  being  added. 

Wire  and  Other  Connections 

Communications  and  Equipment 

Rule  606 

(e)(1)  Registration.  Members  and  member 
organizations  must  register,  prior  to  use,  any 
new  telephone  to  be  used  on  the  Options 
Floor.  Each  phone  registered  with  the 
Exchange  must  be  registered  by  category  of 
user,  if  there  is  a  change  in  the  category  of 
any  user,  the  phone  must  be  re-registered 
with  the  Exchange.  At  the  time  of 
registration,  members  and  member  firm 
representatives  must  sign  a  statement  that 
thev  are  aware  of  and  understand  the  rules 


'"ISl'.S.C.  78f(b)(5). 
>«15U.S.C.  78s(b)(2). 
2°  17  CFR  20O.3O-3(a)(12). 


M5U.S.C.  78s(b)n). 

-17CFR240.19b-4, 

'The  E.xchange  submitted  a  new  Form  19b— 1. 
which  replaces  and  supersedes  the  original  filing 
(".Amendment  .No.  1").  .■\nipii<iment  No,  1  amends 
the  purpose  sertion  of  the  proposed  rule  change  tn 
provide  a  description  of  provisions  governing  floor 
brokers,  registered  options  traders,  general  access 
phones,  and  exchange  liability.  .Amendment  No.  1 
also  clarifies  that  registration  and  maintenance  of 
registration  records  is  handled  through  the 
Exchange's  Membership  Ser\ices  Department. 
Finally  .'Xmendment  No.  1  amends  proposed  Phlx 
Rule  606(e)(3)  to  include  specialists 


and  procedures  gnverniiig  the  use  of 
telephones  on  the  Opti(5ns  Floor. 

(2)  Capacity  and  Functionality.  No  wireless 
telephone  used  on  the  Options  t'loor  may 
have  an  output  greater  than  one  watt.  No 
person  on  the  Options  Floor  may  use  any 
device  for  the  purpose  of  maintaining  an 
open  line  of  continuous  cummunication 
wherebv  .i  person  not  located  in  the  trading 
crowd  mav  continuousiv'  monitor  ttie 
activities  in  the  trading  crowd.  This 
prohiiiition  covers  interf:oms,  walkie-talkies 
ami  cin\  similar  devices.  Speed-dialing 
teatiires  are  permitted  on  any  member 
telephone. 

(3)  Specialist  and  Registered  Options 
Traders. 

(a)  Specialists  and  Registered  Options 
Traders  | "ROTs")  may  use  their  own  cellular 
and  cordless  phones  to  place  calls  to  any 
person  at  any  location  (whether  on  or  off  the 
Options  Floor). 

(b)  KOTs  located  off  the  Options  Floor  ma\ 
nut  place  an  order  by  callmg  a  Floor  Broker 
w  ho  is  present  in  a  trading  crowd  ROTs 
located  off  the  Options  Floor  may  not 
otherwise  plai  e  an  order  b\  calling  the 
specialist  jihone  in  the  trading  crowd.  Any 
tele[)honi(  order  entered  from  off  the  Options 
Floor  must  be  placed  with  a  person  located 
in  a  member  firm  booth. 

(4)  Floor  Brokcpf,. 

(a)  Floor  Brokers  may  use  cellular  and 
cordless  telephones,  but  only  to 
communicate  with  persons  located  on  the 
Options  noor.  These  telephones  may  not 
inc  luded  a  call  forwarding  feature.  Headsets 
are  permitted  for  Fluor  Brokers,  but  if  the 
Exchange  deternunes  that  a  Floor  Broker  is 
maintaining  a  continuous  open  line  through 
the  use  of  a  headset,  the  Floor  Broker  will  be 
prohibited  form  future  use  cif  any  headset  for 
a  length  of  time  to  be  determined  by  the 
Exchange. 

(b)  .Mi  orders  phoned  to  the  Floor  Brokers 
must  be  rec  eived  initiallv  at  the  Floor 
Broker's  booth.  Floor  Brokers  ma\  not  receive 
telephonic  orders  while  in  the  tradnig  crowd 
except  from  their  booth.  .-Xny  telephonic 
order  entered  from  off  the  Options  Floor 
must  be  placed  with  a  person  located  in  a 
member  firm  booth. 

(.5)  Clerks. 

(a)  Floor  Broker  clerks  are  subject  to  the 
same  terms  and  conditions  on  telephone  use 
as  Floor  Brokers. 

(b)  Sto(  k  Execution  clerks  are  subject  to  the 
same  terms  and  conditions  on  telephone  use 
as  Floor  Brokers. 

(c)  The  Options  Committee  reserves  the 
right  to  prohibit  clerks  from  using  cellular  or 
( ordless  phones  on  the  floor  at  any  time  that 
it  is  nee  essary  due  to  electronic  interference 
problems  or  i  apacitv  problems  resulting  from 
the  number  cjf  such  phones  then  in  use  on 
the  Options  Floor.  In  such  cin:unistanc;es.  the 
Committee  will  first  c;onsider  restricting  the 
use  of  such  phones  by  Stock  Execution 
Clerks,  and  then  by  Floor  Broker  Clerks. 

(6)  General  Access  In-House  Phones.  The 
general  access  in-house  telephones  located 
outside  of  the  trading  post  areas  may  be  used 
b\'  any  member,  clerk  or  floor  broker  to 
communicate  with  persons  located  on  the 
Options  Floor  or  within  the  Exchange 
complex. 
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(7)  Telephone  Records.  Members  must 
maintain  their  cellular  or  cordless  telephone 
records,  including  logs  of  calls  placed,  for  a 
period  of  not  less  than  one  year.  The 
Exchange  reserves  the  right  to  inspect  and/ 
or  e.xamine  such  telephone  records. 

(8)  Exchange  Liability.  The  Exc:hange 
assumes  no  liability  to  members  or  member 
organizations  due  to  conflicts  between 
telephones  in  use  on  the  Options  Floor  or 
due  to  electronic  interference  problems 
resulting  from  the  use  of  telephones  on  the 
trading  floor. 

Options  Floor  Proi.eduri;  .Advice  F-31 
(Communications  and  Equipment 

1 1 ;  fif'ijis.'ri;'/^  ;i   SU'nihtTs  rind  member 
organizations  must  register,  prior  to  use,  any 
new  telephone  to  be  used  on  the  Options 
Floor.  Each  phone  registered  with  the 
Exchange  must  be  registered  by  category  of 
user.  If  there  is  a  change  in  the  category  of 
any  user,  the  phone  must  be  re-registered 
with  the  Exchange.  At  the  time  of 
registration,  members  and  member  firm 
representatives  must  sign  a  statement  that 
they  are  aware  of  and  understand  the  rules 
and  procedures  governing  the  use  of 
telephones  on  the  Options  Floor. 

(2)  Capacity  and  Functionality.  No  wireless 
telephone  used  on  the  Options  Floor  may 
have  an  output  greater  than  one  watt.  No 
person  on  the  Options  Floor  may  use  any 
device  for  the  purpose  of  maintaining  an 
op«n  line  of  continuous  communication 
whereby  a  person  not  located  in  the  trading 
crowd  may  continuously  monitor  the 
activities  in  the  trading  crowd.  This 
prohibition  covers  intercoms,  walkie-talkies 
and  any  similar  devices.  Speed-dialing 
features  are  permitted  on  any  member 
telephone. 

(3)  Specialists  and  Registered  Options 
Traders. 

(a)  Specialists  and  Registered  Options 
Traders.  ("ROTs")  may  use  their  own  cellular 
and  cordless  phones  to  place  calls  to  any 
person  at  any  location  (whether  on  or  off  the 
Options  Floor). 

(b)  ROTs  located  off  the  Options  Floor  mav 
not  place  an  order  by  calling  a  Floor  Broker 
who  is  present  in  a  trading  crowd.  ROTs 
located  off  the  Options  Floor  mav  not 
otherwise  place  an  order  by  calling  the 
specialist  phone  in  the  trading  crowd.  Anv 
telephonic  order  entered  from  off  the  Options 
Floor  must  be  placed  with  a  person  located 
in  a  member  firm  booth. 

(4)  Floor  Brokers. 

(a)  Floor  Brokers  may  use  cellular  and 
cordless  telephones,  but  only  to 
communicate  with  persons  located  on  the 
Options  Floor.  These  telephones  mav  not 
include  a  call  forwarding  feature.  Headsets 
are  permitted  for  Floor  Brokers,  but  if  the 
Exc  hange  determines  that  a  Floor  Broker  is 
maintaining  a  continuous  open  line  through 
the  u.se  of  a  headset,  the  Floor  Broker  will  be 
prohibited  from  future  use  of  anv  headset  for 
a  length  of  time  to  be  determined  by  the 
Exchange. 

(b)  All  orders  phoned  to  Floor  Brokers 
must  be  received  initially  at  the  Floor 
Broker's  booth   Floor  Brokers  may  not  receive 
telephonic  orders  while  in  the  trading  crowd 
except  from  their  booths.  Any  telephonic 


order  entered  from  off  the  Options  Floor 
must  be  placed  witli  a  person  located  in  a 
member  firm  booth. 

(.=>)  Clerks. 

(a)  Floor  Broker  clerks  are  subject  to  the 
same  terms  and  conditions  on  telephone  use 
as  Floor  Brokers. 

(b|  Stock  Execution  clerks  are  subject  to  the 
same  terms  and  conditions  on  telephone  use 
as  Floor  Brokers. 

Id  The  Options  Committee  reserves  the 
right  to  prohibit  clerks  from  using  cellular  or 
c:ordless  phones  on  the  floor  at  any  time  thai 
it  is  necessary  due  to  electronic  interference 
problems  ur  capacity  problems  resulting  from 
the  number  of  sut  h  phones  then  in  use  on 
the  Options  Floor.  In  such  circumstances,  the 
CJsmmiltee  will  first  consider  restricting  the 
use  of  such  phones  by  Slock  Execution 
Clerks,  and  then  by  Floor  Broker  Clerks. 

(6)  General  Access  In-House  Phones.  The 
general  access  in-house  telephones  located 
outside  of  the  trading  post  areas  mav  be  used 
by  any  member.  ( lerk  or  floor  broker  to 
communicate  with  persons  located  on  the 
Options  Floor  or  within  the  Exchange 
complex. 

(7)  Telephone  Records.  Members  must 
maintain  their  cellular  or  cordless  telephone 
records,  including  logs  of  calls  placed,  for  a 
period  of  not  less  than  one  vear.  The 
Exchange  reserves  the  right  to  inspect  and/ 
or  examine  such  telephone  records. 

(8)  Exchange  Liability.  The  Exchange 
assumes  no  liability  to  members  or  member 
organizations  due  to  lainflicts  between 
telephones  in  use  on  the  Options  Floor  or 
due  to  electronic:  interference  problems 
resulting  from  the  use  of  telephones  on  the 
trading  floor. 

FINE  .SCHEDL'LE  (implemented  on  a  three 
year  running  calendar  basis) 

F-31 


1  St  Occurrence 
2nd  Occurrence 
3rd  Occurrence 
4th  and  thereafter 


S250  00 

S500  00 

SI  000  00 

Sanction  is  discre- 
tionary with  Busi- 
ness Conduct 
Committee. 


II.  Self-Regulatory  Organization's 
Statements  Regarding  the  Proposed' 
Rule  Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  (  hdnge  and  discussed  anv 
comments  it  re(;ei\ed  on  the  proposed 
rule  change.  The  te.xt  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  1\'  below  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A.  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutor}'  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  rules  and 
procedures  for  telephone  use  on  the 
options  floor.  Proposed  Phlx  Rule  606(e) 
and  OFPA  F-31  would  set  forth 
procedures  and  restric  tions  regarding 
telephone  use  on  the  options  floor.  The 
proposed  rule  contemplates  that  certain 
types  of  telephones  {i.e..  cellular 
phones)  mav  be  used  for  personal 
[lurposes  *  The  proposed  rule  would 
limit  the  use  of  telephones  on  the 
options  floor  for  business  purposes, 
depending  on  the  category  of  user 
(specialist,  registered  options  trader 
CROT").  floor  broker,  or  clerk). 

The  proposed  rule  change  would 
require  members  and  member 
organizations  to  register  by  category  of 
user,  anv  new  telephone  to  be  used  on 
the  options  floor,  prior  to  use. 
Registration  and  maintenance  of 
registration  records  would  be  handled 
through  the  Exchanges  Membership 
Services  Department.  If  there  is  a  change 
in  the  category  of  user,  the  ielephone 
must  be  re-registered  with  the  Exchange. 
At  the  time  of  registration,  the  user  must 
sign  a  statement  that  the  user  is  aware 
of  and  understands  the  rules  governing 
the  use  of  telephones  on  the  options 
floor  The  Exchange  believes  that  this 
should  facilitate  record  keeping  and 
should  also  enhance  the  ability  of  the 
Exchanges  Market  Surveillance 
Department  to  investigate  potential 
violations  of  the  rule. 

The  proposed  rule  would  also  provide 
that  no  person  on  the  options  floor  may 
use  any  device,  including,  but  not 
limited  to.  intercoms,  walkie-talkies, 
and  similar  devices,  for  the  pupose  of 
maintaining  an  open  line  of 
communication  whereby  a  person 
loi:ated  in  a  trading  crowd  may 
continuously  monitor  the  activities  of 
that  crowd. 

Capacity  and  Functionalitv-  The 
proposed  rule  specifies  the  capacity  and 
functionality  permitted  for  use  of 
telephones  on  the  options  floor. 
Specifically,  proposed  Phlx  Rule 
606(e)(2)  provides  that  no  wireless 
telephone  on  the  options  floor  may  have 
an  output  of  more  than  one  watt,  the 
purpose  of  this  provision  is  to  minimize 


'  All  categories  of  users  riri'  [irrmitli^i  to  ni.il,i' 
.iMil  recciVH  [I'Tsnnal  phoni'  (.alls,  subject  to  existing 
prohibitions  when  necessar)'  because  of  electronic 
interference  Telephone  call  In'tween  Riclv.  Kudolf. 
(Counsel.  I'hix.  Deborah  Flvnn.  Senior  Spe(  ial 
Ckiunsel.  (Commission,  and  .Soma  Patton,  .'staff 
Attorney.  tCunimission  (December  18.  200U). 
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the  possibility  of  radio  frequency  or 
other  interference  with  the  systems  of 
the  Exchange  or  those  of  other 
members.''  The  proposed  rule  would 
also  state  that  no  person  on  the  options 
floor  may  use  any  device  for  the 
purpose  of  maintaining  an  open  line  of 
continuous  communication  whereby  a 
person  not  located  in  the  trading  crowd 
may  continuously  monitor  the  activities 
in  the  trading  crowd.  This  prohibition 
covers  intercoms,  walkie-talkies,  and 
any  similar  devices. 

Klembers  and  Member  Firm 
Employees.  The  propposed  rule  sets 
forth  specific  guidelines  for  each 
categon,'  of  user  on  the  options  floor,  as 
follows: 

Specialists  and  ROTs.  Proposed  Phbc 
Rule  606(e)(3)  would  provide  that 
specialists  and  ROTs  may  use  their  own 
cellular  and  cordless  phones  to  place 
calls  to  any  person  at  any  location 
(whether  on  or  off  the  options  floor)." 
The  proposal  would  also  provide  that 
specialists  and  ROTs  located  off  the 
options  floor  may  not  place  an  order  by 
calling  a  floor  broker  located  in  a 
trading  crowd  or  directly  to  the 
specialist  phone.  Any  telephonic  order 
entered  from  off  the  options  floor  must 
be  placed  with  a  person  located  in  a 
floor  broker  booth.  The  Exchange 
believes  that  this  should  facilitate 
adequate  surveillance  of  telephonic 
orders  and  ensure  that  there  is  a  record 
of  the  order  in  the  event  that  a  problem 
arises  in  connection  with  the  order. 

Floor  Brokers.  Proposed  Phlx  Rule 
606(e)(4)  would  allow  floor  brokers  to 
use  cellular  and  cordless  phones,  but 
only  to  communicate  with  persons 
located  on  the  options  floor.  The 
proposed  rule  would  prohibit  floor 
brokers  from  receiving  telephonic  orders 
while  in  the  trading  crowd.  Orders 
phoned  to  floor  brokers  must  be 
received  at  the  floor  broker's  booth. ^ 


Currently.  Exchange  Rule  606(b)(2)  prohibits 
nicmbers.  member  organizations  and  anv  person 
Hssot  Idled  with  a  member  organization  from 
establishing  or  maintaining  any  telephonic, 
■  ■lertronu  or  wireless  transmitting  system  or  device. 
and  from  operating  any  other  equipment  on  the 
Options  Floor,  that  creates  radio  frequency  or  other 
interference  with  the  systems  of  the  Exchange  or 
other  members. 

".Specialists  are  also  permitted  to  receive 
nil  oming  calls,  but  cannot  receive  orders  from  the 
trading  crowd.  The  Phlx  has  also  noted  that  there 
is  nothing  in  their  rules  that  would  prohibit 
specialists  from  using  their  phones  to  solicit  orders, 
as  long  as  the  solicitations  are  consistent  with  Phlx 
Rule  1064(c).  Telephone  call  between  Rick  Rudolf, 
(j)unsel.  Phlx.  Deborah  Flynn.  Senior  Special 
(  lainspj,  (Commission,  and  Sonia  Patton,  Staff 
.•Mtornev,  Commission  (December  18.  2000). 

~  Someone  from  the  floor  broker's  booth  would  be 
pennilled  to  call  a  floor  broker  to  request  the  broker 
Lonie  and  pick  up  an  order  from  the  booth. 
Telephone  call  between  Rick  Rudolf.  Counsel.  Phlx. 
Deborah  Flynn,  Senior  Special  Counsel. 


This  should  facilitate  the  adequate 
surveillance  of  telephonic  orders  and 
should  ensure  that  there  is  a  record  of 
each  telephonic  order  in  the  event  of  a 
trading  problem  or  dispute  relating  to  an 
order.  Moreover,  the  Phlx  believes  the 
prohibition  against  floor  brokers 
receiving  telephonic  orders  in  the 
trading  crowd  is  consistent  with 
Exchange  procedures  that  require  floor 
brokers  to  time  stamp  tickets  for  each 
order  at  the  time  of  receipt  of  the  order, 
prior  to  representing  the  order  in  the 
crowd  for  execution." 

Clerks.  Proposed  Phlx  Rule  606(e)(5) 
would  provide  that  fioor  broker  clerks 
and  .stock  execution  clerks  are  subject  to 
the  same  terms  and  conditions  on 
telephone  use  as  floor  brokers.  The 
proposal  also  states  that  the  Options 
Committee  reserves  the  right  to  prohibit 
clerks  from  using  cellular  or  cordless 
phones  on  the  floor  at  any  time  that  it 
is  necessarv  due  to  electronic 
interference  problems.''  In  such 
circumstances,  the  Options  Committee 
would  first  consider  restricting  the  use 
of  phones  by  ROT  clerks,  then  by  stock 
execution  clerks,  and  then  finally,  bv 
floor  broker  clerks. 

General  Access  In-House  Phones. 
Telephone  Records,  and  Exchange 
Liability.  Proposed  Phbc  Rule  606(e)(6) 
states  that  the  general  access  in-house 
telephones  located  outside  of  the 
trading  post  areas  may  be  used  bv  anv 
member,  clerk  or  floor  broker  to 
communicate  with  persons  located  on 
the  options  floor  or  within  the  Exchange 
complex. 

Proposed  Phlx  Rule  606(e)(7)  would 
require  members  to  maintain  all  cellular 
or  cordless  telephone  records  for  at  least 
one  year,  and  provides  the  Exchange  the 
rfght  to  inspect  and/or  examine  these 
records.  The  Exchange  believes  that  this 
requirement  should  facilitate  the  review- 
by  the  Exchange's  Examinations 
Department  of  the  records  of  members 
for  whom  the  Exchange  is  the 
Designated  Examining  Authority,  and 
should  allow  for  investigations  and 
possible  enforcement  action  by  the 
Exchange's  Market  Surveillance 
Department  in  the  event  of  allegations  of 
violations  of  the  proposed  rules. 

Finally.  Proposed  Phlx  Rule  606(e)(8) 
states  that  the  Exchange  assumes  no 
liability  to  members  or  member 


("nmmission,  and  .Soma  Patton.  Staff  .Mtornex-. 
Ommission  (December  IH.  20001 

"  .S>p  (}FP.-\  c:-2 

''The  term  "eleLtronii  interfiTi'nce"  refers  to 
radio  frequenrv  interference  or  to  a  situation  where 
a  user  cannot  get  a  good  signal  because  of 
interference  with  monitors,  slatit .  or  a  ba\  station 
not  working  properly.  .See  Securities  Exchange  ,-\ct 
Release  ,\o.  414.S0  (Ma\  25.  1999|.  64  FR  24727 
dune  2.  1999)  lSK-Phlx-99-141. 


organizations  due  to  conflicts  between 
telephones  in  use  on  the  options  fioor 
or  due  to  electronic  interference 
problems  resulting  from  the  use  of 
telephones  on  the  trading  floor. 

Proposed  OFPA  F-31  contains  the 
same  provisions  as  proposed  Rule  Phlx 
606(e)  in  order  to  facilitate  on-floor 
reference  to  the  Exchanges  regulation> 
regarding  on-fioor  communications 
devices.  If  a  violation  of  OFPA  F-31  is 
deemed  to  be  minor  pursuant  to  the 
Exchange's  Minor  Rule  Plan.'"  a  fine 
schedule,  implemented  on  a  three  year 
running  calendar  basis,  would  be 
implemented  as  follows: 


1st  Occurrence 
2nd  Occurrence 
3rd  Occurrence 
4lh  and  thereafter 


S250  00 

S500  00 

SI, 000  00 

Sanction  is  discre- 
tionary with  Busi- 
ness Conduct 
Committee 


The  three  year  running  calendar 
would  begin  on  the  date  of  the  first 
infraction. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act" 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5)'-  in  particular,  in  that  if 
is  designed  to  remove  impediments  tn 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest,  bv 
regulating  communications  to  and  from 
the  Exchange's  options  fioor. 

B  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  any  inappropriate  burden  on 
competition. 

C  Se}f-Regulator\-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  davs  or  such  date  if  it  finds  such 


'•'  Sef  Ex(  hange  Rule  970. 
"15U.S.C.  78f(b). 
'2  15  U.S.C.  78flb)(5). 
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longer  period  to  be  appropriate  ami 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  PhLx  consents,  the 
Commission  will: 

(A)  Bv  order  approve  such  proposed 
rule  change,  or 

(B)  institute  pro(  eedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  mvited  to 
submit  written  data,  views,  and 
arguments  ctmrerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submission  should  file  sLx  copies 
thereof  with  the  .Secretary.  .Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
OfiO'}.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  perstm.  other  than 
those  that  mav  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  I'  S  C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  he 
available  for  inspection  and  copving  at 
the  principal  office  of  the  Phlx  .-Ml 
submissions  should  refer  to  the  File  No. 
SR-Phlx-OO-48  and  should  be 
submitted  by  January  18.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulhfintv  ■  ' 

Margaret  H.  VfcFarland. 
Deputy  Secretary 
iFR  Do(    00-  i112h  Filed  12-27-00;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43739;  File  No.  SR-Phlx- 
00-94] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stocl(  Exchange,  Inc. 
Relating  to  Prohibition  of  Harassment 
and  Other  Improper  Behavior  Because 
of  Listing  or  Competitive  Practices 

December  19,  2000 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■■.\ct").'  and  Rule  19b-^  thereunder.- 


'  '17CFR20O.3O-3(al|12). 
'  15U.S.C.  78.s(b)(l|. 
-'17CFR240.19b-^. 


notice  is  herebv  given  that  on  November 
1),  2000,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
(iommission  ('SEC  '  or  "(Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
ha\  e  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulator\'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  I'hl.x  proposes  to  add  new 
Commentary  .01  ("Prohibition  Against 
Harassment ')  to  the  Exchange's  Rule 
707  ("lust  and  Equitable  Principles  of 
Trade"),  to  prohibit  members,  member 
organizations,  or  persons  associated 
with  or  employed  bv  members  or 
member  organization  from  engaging  in 
harassment  and  other  improper 
behavior  because  of  listing  or 
competitive  practices. 

Spe(  ificallv.  proposed  new 
Commentary  .01  to  Rule  707  would  state 
that  it  IS  conduct  inconsistent  with  just 
and  equitable  principles  of  trade  for  any 
member,  member  organization,  or 
person  associated  with  or  employed  by 
a  member  or  member  organization  to 
directlv  or  indirectly  threaten,  harass, 
intimidate,  refuse  to  deal  with,  or 
retaliate  against  anv  member,  member 
organization,  perstjn  associated  with  or 
employed  by  a  member  or  member 
organization,  or  other  market  participant 
because  such  member,  member 
organization,  person  assoc;iated  with  or 
emploved  bv  a  member  or  member 
organization,  or  other  market  participant 
has:  (i)  Made  a  proposal  to  any  exchange 
or  other  market  to  list  or  trade  any 
option  class;  (ii)  advocated  or  proposed 
to  list  or  trade  an  option  class  on  any 
exchange  or  other  market:  (iii) 
commenced  making  a  market  in  or 
trading  any  option  class  on  any 
e.xchange  or  other  market:  (iv)  sought  to 
increase  the  capacity  of  any  options 
exchange  or  the  options  industry  to 
disseminate  quote  or  trade  data:  (v) 
sought  to  introduce  new  option 
products;  or  (vi)  acted,  or  sought  to  act. 
c:ompetitively. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  nile  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 


statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A  Self-Regulaton.'  Organization 's 
Statpnipnt  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  codify  the  Exchange's 
existing  policy  prohibiting  harassment 
and  intimidation  on  its  trading  fioors 
and  certain  other  similar  improper 
trading  practices.  While  the  Exchange 
has  no  rule  that  specifically  prohibits 
conduct  such  as  harassment  or 
intimidation  because  of  listing  or 
competitive  practices,  the  Phlx  has  long 
taken  the  position  that  harassing  or 
intimidating  behavior  on  its  trading 
floors  is  inconsistent  with  just  and 
equitable  principles  of  trade,  in 
violation  of  Exchange  Rule  707  and  is 
detrimental  to  the  interest  and  welfare 
of  the  Exchange,  in  violation  of 
Exchange  Rule  708.  Accordingly, 
members,  member  organizations  or 
persons  associated  with  or  employed  by 
members  or  member  organizations 
engaging  in  such  activities  are  subject  to 
disciplinary  action  by  the  Phlx.  In  fact, 
the  Exchange  has  successfully  brought 
several  disciplinary  actions,  in 
furtherance  of  its  obligations  as  a  self- 
regulatory  organization,  involving 
violations  of  Exchange  Rules  707  and 
708. 

While  harassing  or  intimidating 
behavior  on  the  trading  floors  is  already 
prohibited,  and  the  Phlx  will  continue 
to  bring  disciplinary  actions,  as 
appropriate,  against  members  pursuant 
to  Exchange  Rules  707  and  708.  the 
Exchange  has  determined  to  codify,  in 
Commentary  .01  to  Phbc  Rule  707.  the 
prohibition  against  harassment, 
intimidation,  or  retaliation  because  of 
listing  or  competitive  practices  in  order 
to  emphasize  the  importance  to  Phlx 
members  and  reinforce  the  Exchange's 
prohibition  of  any  such  anti-competitive 
conduct. ' 

New  Commentary  .01  to  Phlx  Rule 
707  would  thus  prohibit  a  Registered 
Options  Trader  ("ROT")  from  refusing 
to  deal  with  another  ROT  as  a  retaliatory 
measure  against  such  ROT  who  sought 
to  list  an  option  according  to  Phlx 


'  The  Exchange  notes  that  the  Commission  has 
direr.ted  that  the  options  markets  adopt  ixiles  to 
spetificallv  prohibit  the  type  of  conduct  described 
herein  See  Exchange  Act  Release  No  43268 
(September  11.  2000). 
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rules. •»  The  PhLx  notes  that  the  language 
of  new  Commentary  .01,  however,  is  not 
intended  to  require  a  ROT  to  trade  with 
another  ROT  at  a  price  at  which  the 
ROT  is  unwilling  to  trade,  unless 
otherwise  required  by  Phlx  rule(s). 

The  Phlx  believes  that  the  conduct 
prohibited  in  proposed  new 
Commentary  .01  to  Rule  707  is 
fundamentally  inconsistent  with  the 
obligations  of  members  to  their 
customers  and  each  other,  and  is 
contrary  to  the  public  interest  in  fair 
and  efficient  options  markets."' 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6fb)  of  the  Act^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5) "  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade  by  prohibiting  members,  member 
organizations,  or  persons  associated 
with  or  employed  by  members  or 
member  organizations  from  engaging  in 
harassment  and  other  improper 
behavior  because  of  listing  or 
competitive  practices. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


■•  Listing  procedures  are  in  Exchange  Rules  500  ft 
seq.  for  options  and  Exchange  Rules  800  et  seq.  for 
equities.  The  Exchange  intends  to  amend  or  adopt 
rules  regarding  the  listing  of  options.  See  Exchange 
MX  Release  No.  43268  (September  11.  2000). 

'  New  Commentary  .01  to  Phlx  Rule  707  will 
apply  only  to  members,  member  organizations,  their 
employees,  and  associated  persons.  The  Exchange 
intends  tn  incorporate  into  its  codes  of  conduct 
.ipplicable  to  employees,  board  members,  and 
members  of  Exchange  committees,  rules  that  are 
similar  in  import  to  new  Commentary  .01.  The 
Exchange  expects  to  file  with  the  Commission  a 
proposed  rule  change  covering  these  additional 
individuals  in  the  near  future.  Telephone 
( onxersation  between  lurij  Tr\pupenko.  Director  of 
Litigation  and  Operations.  Phlx.  and  Deborah 
Flynn.  Senior  Special  Counsel,  Division  of  Market 
Regulation.  SEC  (December  13.  2000). 
'•l!->  r.Si;.  78f(b). 
15  I'.S.C.  78f(b)(.5). 


Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  it  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  in\'ited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  w'ith  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-94  and  should  be 
submitted  by  January  18.  2001. 

For  the  Commission,  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretan.'. 
[FR  Dor.  00-33128  Filed  12-27-0(1:  R  4^  am] 

BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  OMB 
Review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 


''17CFR200.30-3(a)(12) 


recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notif\ing 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
January  29,  2001,  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (OMB 
83-1).  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agencv 
Clearance  Officer.  Jacqueline  White, 
Small  Business  Administration.  409  3rd 
Street.  SW..  5th  Floor.  Washington.  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulator)'  .affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  White,  Agencv  Clearance 
Officer.  (202)  205-7044." 
SUPPLEMENTARY  INFORMATION: 

Title:  Advisorv  Council. 

A'o;  898. 

Frequency:  On  Occasion. 

Description  of  Respondents:  To 
collect  information  for  Candidates  for 
Advisory  Council. 

Annual  Responses:  500. 

Annual  Burden:  300. 

Jacqueline  White. 

Chift.  .^dministrntivp  Information  Branch. 
IFR  Doc   00-:^:jO:ll  Filed  12-27-00:  8:4.i  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3310] 

State  of  Alabama 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  18, 
2000. 1  find  that  the  following  Counties 
in  the  State  of  Alabama  constitute  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  tornadoes  that 
occurred  beginning  on  December  16. 
2000  and  continuing:  Dale,  Etowah, 
Geneva,  Henry,  Houston,  Limestone, 
Macon.  St.  Clair  and  Tuscaloosa 
Counties.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  February  16.  2001  and  fm 
economic  injurv'  until  the  close  of 
business  on  September  18.  2001  at  thi' 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
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Business  Administration.  Disaster  Arci 
2  Office,  One  Bdltinu.re  Place.  Suite 
300,  Atlanta.  GA  30308 

In  ddditido.  applications  foreconnmu 
iniiirv  loans  from  small  busines.ses 
loc  ated  m  the  foUouing  contiguous 
counties  mav  be  filed  until  the  specified 
date  at  the  above  location:  Barbour, 
Bihh.  Blount.  Bullock.  Calhoun, 
flherokee.  C^tiffee.  Covington.  De  Kalh 
Elmore.  Fayette,  Greene,  Hale.  leffersnii 
Lauderdale.  Lawrence.  Lee,  Madisuii 
Marshall.  Montgomerv.  Vtorgan. 
Pickens.  Pike.  Rusvl!.  Shelhv. 
Talladega.  Tallapoosa,  and  Walker 
Counties  in  Alabama;  Holmes.  lackson. 
and  Walton  Counties  in  Florida;  Clay. 
Earlv.  (Juitman.  and  .Seminole  Counties 
in  Georgia:  and  Lincoln  and  Giles 
tjjunties  in  Tennessee. 

The  interest  rates  are: 


Percent 


For  Physical  Damage 

Homeowners  with  credit  avail- 
able elsewhere   7  000 

Homeowners  without  credit 
available  elsewhere  3.500 

Businesses  with  credit  avail- 
able elsewhere  !        8  000 

Businesses  and  non-profit  or-  ' 
ganizations     without     credit 
available  elsewhere  4  000 

Others  (Including  non-profit  or-  I 
ganizations  1       with       credit 
available  elsewhere  7  000 

For  Economic  ln|ury 

Businesses  and  small  agncul- 
tural  cooperatives  without 
credit  available  elsewhere  4  000 

The  number  assigned  to  this  disaster 

for  phvsical  damage  is  331012.  For 
f'(  oni/mic  iniurv.  tho  numbers  are 
9K0200  for  Alabama,  MK0300  for 
Florida.  9K0400  for  Georgia,  and 
9K0500  for  Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Diileil:  Deifinb.r  21.  2000 
Herbert  I .  Mitchell. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  00-33198  Filed  12-27-00;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3305] 
State  of  Arizona;  Amendment  #3 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  .Agency,  dated  Dec  ember 
12.  2000,  the  above-numbered 
Declaration  is  hereby  amended  to 
e.xtend  the  deadline  for  filing 


applications  for  phvsical  damages  as  a 
result  of  this  disaster  to  lanuary  .5,  2001 

All  other  information  remains  the 
same,  i  e  .  the  deadline  for  filing 
applK;ations  for  economic  injury  is  luly 
27,  2001. 

(C-dtalog  of  Federal  Domestic  .AssistHnce 
Program  Nos.  59002  and  5mj()Hl 

Dilf-d:  December  19.  2000. 
tlerbert  L.  Mitchell. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc  00-3.1032  Filed  12-27-00;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  St'c:urit\  Administration 
(SSA)  publishes  a  list  of  information 
collec:tion  packages  that  will  rec]uin' 
clearance  bv  the  Office  of  NLinagement 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-1  f  effective  October  1. 
1995.  The  Pa[).rwnrk  Keduc  tion  ,^c:t  of 
1995.  SSA  is  solic  itmg  c  omments  on  tht> 
ac:curacv  of  the  ageiu  y's  burden 
estimate;  the  need  for  the  information, 
its  practic:al  utility:  wavs  to  enhance  its 
(jualitw  utilitN  ,uid  claritv:  and  cm  ways 
to  minimize  burden  on  res[)nndents. 
including  the  use  of  automated 
collection  techniques  or  other  tnrnis  of 
information  technology. 

Written  comments  and 
recommendations  rc^garding  the 
information  ciilliTtion(s]  should  be 
submitted  to  the  SS.\  Reports  Clearance 
Officer  and  to  the  ( )MB  Desk  Officer  at 
the  following  addresses. 

(OMB).  Attn:  Desk  Officer  for  SSA. 
New  Executive  Office  Building.  Room 
10230,  725  17th  St..  N'W.  Washington. 
DC  20503:  (SSA).  Soc:ial  Security 
Administration.  DCF.WL  Attn: 
Frederick  W   Bric;kenkaiiip.  l-A-21 
Operations  Bldg  ,  t)401  Security  Blvd.. 
Baltimore.  MD  212,15 

1.  The  information  i  (illec:tions  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Your  comments  should  be  submitted  to 
SSA  within  (ii)  day.s  trcmi  the  date  of  this 
public  atnm   You  can  obtain  a  copy  of 
the  c:olle(  tioii  instruments  by  calling  the 
SSA  Reports  Clearaiic  e  Officer  at  410- 
965^145.  or  by  writing  to  him  at  the 
address  listed  above. 

1.  Pre-1957  Militarv  Service  Federal 
Benefit  Questionnaire-— 0960-0120 
Form  SSA-2512  <  i)llec:ts  data  used  in 
the  claims  adjudication  process  to  grant 
gratuitous  military  wage  credits,  when 
applicable,  and  solicits  sufficient 


information  to  make  a  determination  of 
eligibility  The  respondents  are 
individuals  who  are  applying  for  Social 
Security  benefits  on  the  record  of  a  wage 
Cramer  with  pre-1957  military  service. 

S'umber  of  Respondents:  12.000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  2,000 
hours. 

2.  Application  for  a  Social  Security 
Card— 09bO-0066.  The  information 
collected  on  form  SS-5  is  needed  to 
assign  a  Social  Security  Number  (SSN) 
and  issue  a  card.  SSA  screens  its  records 
to  make  sure  applicants  for  original  SSN 
c  ards  don't  already  have  SSNs  before 
assigning  an  original  number.  SSA  also 
uses  the  information  from  the  SS-5  to 
insure  that  replacement  SSN  cards  are 
issued  to  the  correct  number  holder.  Use 
of  SSNs  enables  SSA  to  keep  an 
accurate  rec;ord  of  each  individual's 
earnings  for  the  payment  of  benefits  and 
for  administrative  purposes  as  an 
identifier  for  health-maintenance  and 
income-maintenance  programs,  such  as 
the  Retirement.  Survivors  and  Disability 
insurance  programs,  the  SSI  program 
and  other  programs  administered  by  the 
Federal  government  including  Black 
Lung.  Medic;are  and  veterans 
c:ompensation  and  pension  programs. 
The  Internal  Revenue  Service  uses  the 
SSN  as  a  taxpayer  identific,ation  number 
for  those  individuals  who  are  eligible  to 
be  assigned  an  SSN.  The  respondents 
are  applicants  for  original,  duplicate  or 
corrected  Social  Security  cards. 

\iimher  nf  Respondents-  17,6  million. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  8'  j-9 
minutes 

Estimated  Annual  Burden:  2.501.667 
hours. 

3.  Certificate  of  Responsibility  for 
Welfare  and  Care  of  Child  Not  in 
Applicant's  Custody— 0960-0019.  SSA 
uses  the  information  collected  cm  form 
SSA-781  to  decide  if  "in  care" 
requirements  are  met  by  non-custodial 
p.irent(s).  who  is  filing  for  benefits 
based  on  having  a  child  in  care.  The 
respondents  are  non-custodial  wage 
earners  whose  entitlement  to  benefits 
depends  upon  having  an  entitled  child 
in  care. 

\umber  of  Respondents:  14,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  2.333 
hours. 

4.  Questionnaire  for  Children 
Claiming  SSI  Benefits— 0960-0499.  The 
information  collected  on  form  SSA- 
3881  is  used  by  SSA  to  evaluate 
disability  in  children  who  apply  for 


Federal  Register / Vol.  65,  No.  250 /Thursday,  December  28,  2000 /Notices 


82443 


Supplemental  Security  Income  (SSI) 
payments.  The  respondents  are 
individuals  who  apply  for  SSI  benefits 
for  a  disabled  child. 

Xumber  of  Respondents:  272,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  136,000 
hours. 

II.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965—4145.  or  by  writing  to  him  at 
the  address  listed  above. 


1,  Child  Relationship  Statement — 
0960-0116.  SSA  uses  the  information 
collected  on  Form  SSA-2519  to  help 
determine  the  entitlement  of  children  to 
Social  Security  benefits  under  section 
216(h)(3)  of  the  Social  Security  Act 
(deemed  child  provision).  The 
respondents  are  persons  providing 
information  about  the  relationship 
between  the  worker  and  his/her  alleged 
biological  child,  in  connection  with  the 
child's  application  for  benefits. 

Number  of  Respondents:  50.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  12,500 
hours. 

2.  Request  to  Resolve  Questionable 
Quarters  of  Coverage  (QC);  Request  for 
QC  History  Based  on  Relationship — 


0960-0575.  Form  SS.-\-512  is  used  bv 
the  States  to  request  clarification  from 
SSA  on  questionable  QCs  information 
The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  states 
that  aliens  admitted  for  lawful  residence 
who  have  worked  and  earned  40 
qualifying  QCs  for  Social  Security 
purposes  can  generally  receive  State 
benefits.  Form  SSA-513  is  used  b\ 
States  to  request  QC  information  for  an 
alien's  spouse  or  child  in  cases  where 
the  alien  does  not  sign  a  c;onsent  form 
giving  permission  to  access  his/her 
Social  Security  records.  QCs  can  also  be 
allocated  to  a  spouse  and/or  to  a  child 
under  age  18.  if  needed,  to  obtain  40 
qualifying  QCs  for  the  ahem.  The 
respondents  are  State  agencies  that 
require  QC  information  in  order  to 
determine  eligibility  for  benefits 


SSA-512        SSA-513 


Number  of  Respondents 

Frequency  of  Response  

Average  Burden  Per  Response  (minute) 
Estimated  Annual  Burden  (tiours)  


200  000  350  000 

1  1 

2  2 
6  667  '1  667 


3.  Affective  Disorder  Treatment 
Demonstration  Project — 0960-NEW 

Background 

There  is  substantial  research  evidence 
that  affective  disorders  (i.e..  mental 
disorders  that  affect  a  person's  nffiod, 
such  as  depression  and  bipolar  disorder) 
usually  respond  to  treatment;  there  is 
also  evidence  that  many  individuals 
with  affective  disorders  do  not  receive 
effective  treatment.  The  cost  of  care  is 
one  of  the  reasons  for  the  low  treatment 
rates  of  individuals  with  affective 
disorder.  This  may  be  true  for  many 
beneficiaries,  particularly  those  in  the 


Medicare  waiting  period.  Therefore. 
SSA  will  test  the  hypothesis  that 
providing  access  to  treatment  will  result 
in  improved  health  status  of  Disability 
Insurance  (DI)  beneficiaries  with 
affective  disorders,  which  might,  in 
turn,  lead  to  increased  labor  force 
participation  and  self-sufficiency.  This 
outcome  would  benefit  both 
participants  and  taxpayers. 

The  Demonstration  Project 

SSA  plans  to  implement  a  5-year 
demonstration  project  that  will  test  the 
effectiveness  of  providing  better  access 
to  quality  affecti\'e  disorders  treatments 


for  Dl  beneficiaries  who  ha\p  an 
affective  disorder  as  their  primar\' 
reason  for  disabilitx,  Scneral  forms  and 
survey  instruments  will  be  used  during 
the  demonstration  to  collect  informati'in 
tor  screening  program  participants, 
beneficiar\  protection,  and  program 
evaluation.  Some  of  the  data  will  be 
collected  from  beneficiaries,  and  other 
data  will  be  collected  from  the  medical 
ser\'ice  prox'iders  who  treat  beneficiaries 
during  the  study. 

The  respondents  to  this  collection 
will  be  randomly  selected  DI 
beneficiaries  with  an  affec;tive  disorder 
and  their  health  care  pro\-iders. 


Annua! 

numDei  of 

respondents 


Frequency 
cl  response 


Average 

Du''den  per 

response 


Beneficiary: 

Beneficiary  telephone  screening  

Auttiorization  for  release  of  medical  information 

Baseline  survey  

8-Month  follow-up  survey    

16-Month  follow-up  survey  

24-Month  follow-up  survey  

32-Month  follow-up  survey  

Health  Provider: 

Copy  medical  records  

Medical  records  questionnaire 

Treatment  participation  screen  

Provider  credentiallng  questionnaire  

Initial  treatment  plan  

Quarterly  progress  report  

Total  Respondents  

Total  Annual  Burden  Hrs  


1.068 

16 

285 

855 

5 

71 

400 

35 

233 

380 

32 

203 

361 

32 

193 

343 

32 

183 

326 

35 

190 

667 

20l 

222 

667 

10 

111 

200 

15 

50 

ISO 

15 

38 

150 

30 

75 

143 

8 

30 

572 

5,708 

1 

Estimated 
annua' 
burden 


2.426 
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Dated   Dwembor  21    2000. 
Elizabeth  .\.  Davidson. 
Acting  Reports  Clearance  Officer.  Social 
Sf  riirif;-  Administration 
iFR  Dot:   ()O-.iJ10q  Filed  12-27-00;  8:45  ami 

BILLING  COOC  4191-02-U 


DEPARTMENT  OF  STATE 

[Public  Notice  3530] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Russian-U.S.  Young  Leadership 
Fellows  for  Public  Service  Program 

summary:  The  Office  of  .\cademu: 
Exchange  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for 
administration  of  the  Russian-U.S. 
Young  Leadership  Fellows  for  Public 
Service  Program  for  the  academic  year 
2002-2003.  Public  and  private  non- 
profit organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  submit  proposals 
to  administer  recruitment,  selection, 
placement,  monitoring,  evaluation  and 
follow-on  activities.  Organizations  with 
less  than  four  years  of  experience  in 
conducting  international  exchange  are 
not  eligible  for  this  competition. 

Program  Information 

The  Russian-US  Young  Leadership 
Fellows  for  Public  Service  Program 
began  in  1999  as  an  initiative  to  provide 
practical  experience  in  developing 
personal  leadership  skills  and 
promoting  the  importance  of 
community  responsibility  for  young 
Russian  and  American  students.  Under 
the  auspices  of  the  FREEDOM  Support 
Act.  the  program  will  enrich  the 
experience  and  education  of  young 
people  who  show  the  promise  of 
contributing  to  the  betterment  of  their 
own  countries  and  to  the  increased 
mutual  understanding  between  the  two 
countries. 

The  educational  exchange  program 
combines  academic  course-work  with 
complementary  community  service  and 
an  internship,  and  targets  Russian  and 
American  college  graduates  who  have 
demonstrated  leadership  skills  and  an 
interest  in  public  service.  The  program 
provides  full  scholarships  for  one  year 
of  non-degree  study  in  the  United  States 
or  Russia  at  qualified  universities  and 
colleges.  The  Russian  and  American 
students  have  different  but 
cornplementarv  program  designs. 
Russian  students  select  a  concentration 
in  either  Community  Affairs. 
Governmental  Affairs,  or  Corporate 
Affairs.  American  students  focus  on 
Russian  Studies. 


ECA  will  award  one  grant  for  this 
program.  Should  an  applicant 
organization  wish  to  work  with  other 
organizations  in  the  implementation  of 
this  program,  a  subgrant  agreement  must 
be  arranged.  Programs  and  projects  must 
t.onform  with  Bureau  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  ECA  programs  are  subject  to 
the  availabilitv  of  funds.  Programs  must 
complv  with  [-1  visa  rtjgulations.  Please 
refer  to  Solicitation  Package  for  further 
information. 

Budget  Guidelines 

Applicants  musl  submit  a 
comprehensive  budget  for  the  entire 
program.  Awards  may  not  exceed 
Si. 700, 000.  There  must  be  a  summary- 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  pha.se.  location,  or  activity 
to  provide  clarification.  Please  refer  to 
the  Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

.\nnouncement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/E/ 
El'R-OJ-Ol 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Exchange  Programs. 
ECA/A/E/EUR.  Room  24fi.  U.S. 
Department  of  State.  301  4th  Street, 
SVV..  Washington.  DC  20547.  Phone: 
202-205-0525;  Fax:  202-260-7985. 
sgovatsk@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms. 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Manager  Sondra  Govatski  on 
all  other  uKjuiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  A  Solicitation  Package 
via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website:  http://exchanges.state.gov/ 
oducation/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p  m.  Washington. 


DC  time  on  Friday.  March  2.  2001. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref : 
ECA/A/E/EUR-02-01.  Program 
Management,  ECA/EX/PM,  Room  534. 
301  4th  Street.  SW.,  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  US  Embassy 
for  its  review,  with  the  goal  of  reducing 
the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balancad  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review- 
criteria  under  the  "Support  for 
Diversity  "  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy",  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  content,  to 
the  fullest  extent  deemed  feasible. 


Federal  Register /Vol.  65,  No.  250/Thiirsday,  December  28,  2000 /Notices 


82445 


Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
forwarded  to  panels  of  Bureau  officers 
for  advisory  review.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission. 

2.  Program  planning  and  ability  to 
achieve  program  objectives:  Detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 
Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program's  objectives  and 
plan. 

3.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Support  o/ Diversity;  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 
Proposals  should  demonstrate  an 
institutional  record  of  successful 


exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  n^w 
applicants. 

6.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 

7.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  fi-equent. 

8.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  maximize  cost-sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  FREEDOM  Support  Act. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 


published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reser\'es  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  bv 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  Der:ember  21.  2000. 
William  B.  Bader. 

Assistant  Secretary-  for  Educational  and 
Cultural  Affairs.  C.S  Department  of  Statt- 
[FR  Dor.  00-33204  Filed  12-27-00;  8:45  ami 

BILUNG  CODE  4710-05-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2000-8032] 

Information  Collections  Under  Review 
by  the  Office  of  Management  and 
Budget  (OMB):  2115-0617  and  2115- 
0016 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  the  tv, o 
Information  Collection  Requests  (ICRs) 
abstracted  below  to  OMB  for  review-  and 
comment.  These  ICRs  describe  the 
information  we  seek  to  collect  from  the 
public.  Review  and  comment  by  OMB 
ensure  that  we  impose  only  paperwork 
burdens  commensurate  with  our 
performance  of  duties. 
DATES:  Please  submit  comments  on  or 
before  January-  29.  2001. 
ADDRESSES:  Please  send  comments  to  (1) 
the  Docket  Management  System  (DMS), 
U.S.  Department  of  Transportation 
(DOT),  room  PL-^01,  400  Seventh  Street 
SW.,  Washington.  DC  20590-0001;  and 
(2)  the  Office  of  Information  and 
Regulatory-  Affairs  (OIRA).  Office  of 
Management  and  Budget  (OMB).  725 
17th  Street  NW..  Washington,  DC  20503, 
to  the  attention  of  the  Desk  Officer  for 
the  USCG. 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copving  in 
public  docket  USCG  2000-8032  of  the 
Docket  Management  Facility  between  10 
a.m.  and  5  p  m.,  Monday  through 
Friday-,  except  Federal  holidays:  for 
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inspection  and  printing  on  the  internet 
dt  http//dms  dot.gov:  and  for  inspection 
from  the  Commandant  (G-CI.M-2).  US. 
Coast  Guard,  room  6106.  2100  Second 
Street  S\V..  Washington.  DC.  between  10 
am.  and  4  p.m..  Monday  through 
Friday,  except  Federal  hoUdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management.  202-267-2.^26.  for 
questions  on  this  document;  Dorothy 
Beard,  Chief.  Documentary  Services 
Division.  U.S.  Department  of 
Transportation.  202-366-9330.  for 
questions  on  the  docket 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  C^MB  The  Coast 
Guard  has  aheadv  published  |65  FR 
59884  (October  6.  2000)!  the  60-day 
notice  required  by  OMB.  That  request 
ehcited  no  comments. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collt^ctions  of  information 
to  determine  whether  the  collections  .ire 
necessary  for  the  proper  performance  nt 
the  functions  of  the  Department   In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collections: 
(2)  the  accuracy  of  the  Department's 
estimated  burden  of  the  collections:  (3) 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  burden  of  collections 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 

Comments,  to  DMS  or  OIRA.  must 
contain  the  OMB  Control  Numbers  of  all 
ICRs  addressed  Comments  to  DMS 
must  contain  the  docket  number  of  this 
request.  USCG  2000-8032.  Comments  to 
OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  within 
30  days  or  less  after  the  publication  of 
this  request. 

Information  Collection  Requests 

1.  Title:  Direct  Users'  Fees  for 
Inspection  or  Examination  of  U.S.  and 
Foreign  Commercial  Vessels. 

OMB  Control  .\iimber  2115-0617. 

Type  of  Rpqufst:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  of  vessels  . 

Formfsl:  CG-5565  and  CG— 5565A. 

Abstract:  This  collection  requires  the 
submission  of  identifying  information 
such  as  vessels'  names  and 
identification  numbers.  A  wTitten 
request  to  the  Coast  Guard  is  necessary. 

Annual  Estiwnted  Burden  Hours:  The 
estimated  burden  is  4.648  hours  a  year. 


2    r;f/e;  Characteristics  of  Liquid 
Chemicals  Propo.sed  for  Movement  in 
Bulk  by  Water. 

(>MB  Control  Sumher  21 15-0016. 

Tvpe  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Affected  Publii    Manufacturers  of 
chemicals. 

Forms:  CG^355. 

Abstract:  The  Coast  Guard  requires 
manufacturers  of  new  chemicals  to 
submit  data  on  the  chemicals.  From 
these  data,  the  Coast  (".uard  determines 
the  appro{)riate  precautions  to  take. 

Annual  Estimated  Burden  Hours:Thi' 
estimated  burden  is  129  hours  a  year. 

Uateii:  Ue(  eniher  20.  2000. 
V.S.  Crea. 

Director  of  Information  and  Tectinolog}-. 
'IK  Dn.    no  :i.Tl<Ul  Filed  12-27-00:  8:4.t  am) 

BILLING  CODE  4910- 15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(USCG  2000-7933] 

Information  Collections  Under  Review 
by  the  Office  of  Management  and 
Budget  (OMB):  2115-0571,  2115-0552, 
2115-0565.  2115-0589.  and  2115-0613 

agency:  Coast  Guard,  D(JT. 
ACTION:  Request  for  comments. 


SUMMARY:  In  compliance  with  the 
I'.iperwork  Reduction  Act  of  1995.  this 
recjiiest  for  comments  announces  that 
the  l^oast  Guard  has  forwarded  the  five 
Information  t^ollec  tion  Requests  (ICRs) 
abstra(,1ed  below  to  OMB  for  review  and 
comment  These  ICRs  describe  the 
information  we  seek  to  collect  from  the 
publi(    Review  and  comment  by  OMB 
ensure  that  we  impose  only  paperwork 
burdens  commensurate  with  our 
[lerformaiK  e  of  duties. 
DATES:  Please  submit  comments  on  or 
before  January  29.  2001 
ADDRESSES:  Please  send  comments  to  (1) 
the  Docket  Management  System  (DMS). 
U.S.  Department  of  Transportation 
(DOT),  room  PI.-401.  400  Seventh  Street 
SW  .  Washington.  DC  20590-0001:  and 
(2)  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA).  Office  of 
Management  .ind  Budget  (OMB).  725 
17th  Street  NW  .  Washington.  DC  20503. 
to  the  attention  of  the  Desk  Officer  for 
the  USCG. 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  docket  USCG  2000-7933  of  the 
Docket  Management  Facility  between  10 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays;  for 
inspection  and  printing  on  the  internet 


at  http://dms.dot.gov,  and  for  inspection 
from  the  Commandant  (G-CIM-2).  U.S. 
Coast  Guard,  room  6106,  2100  Second 
Street  SW..  Washington.  DC.  between  10 
a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis.  Office  of  Information 
Management.  202-267-2326.  for 
questions  on  this  document;  Dorothy 
Beard.  Chief.  Documentary  Services 
Division.  U.S.  Department  of 
Transportation.  202-366-9330,  for 
questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OMB.  The  Coast 
Guard  has  already  published  (64  FR 
57421  (September  22.  2000)1  the  60-day 
notice  required  by  OMB.  That  request 
elicited  no  comments. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collections  of  information 
to  determine  whether  the  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1)  the 
practical  utility  of  the  collections:  (2) 
the  accuracy  of  the  Department's 
estimated  burden  of  the  collections:  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections:  and  (4)  ways 
to  minimize  the  burden  of  collections 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA.  must 
contain  the  OMB  Control  Numbers  of  all 
ICRs  addressed.  Comments  to  DMS 
mu.st  contain  the  docket  number  of  this 
request.  USCG  2000-7933.  Comments  to 
OIR,V  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  within 
30  days  or  less  after  the  publication  of 
this  request. 

Information  Collection  Requests 

1.  Title:  Alternative  Provisions  for 
Reinspection  of  Offshore  Supply  Vessels 
(OSVs)  in  Foreign  Ports. 

OMB  Control  Xumber:  2115-0571. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  vessels. 

Formls):  This  collection  of 
information  does  not  require  the  public 
to  fill  out  Coast  Guard  forms,  but  does 
require  owners  or  operators  of  OSVs  to 
submit  certified  examination  reports 
and  statements  to  the  Coast  Guard. 

Abstract:  This  collection  of 
information  provides  a  mechanism  for 
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owners  and  operators  of  OSVs  based 
overseas  to  submit  certified  examination 
reports  and  statements  to  the  Coast 
Guard  as  alternatives  to  reinspection  by 
the  Coast  Guard. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  143  hours  a  year. 

2.  ryf/e:  Waterfront  Facilities 
Handling  Liquefied  Natural  Gas  (LNG) 
and  Liquefied  Hazardous  Gas  (LHG). 

OMB  Control  Number:  2115-0552. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Ovraers  and 
operators  of  waterfront  facilities  that 
transfer  LNG  or  LHG. 

Forms:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
Coast  Guard  forms,  but  an  operator  of  a 
waterfront  facility  must  submit  all 
requests  in  WTiting  to  the  Coast  Guard 
when  handling  and  transferring  LNG  or 
LHG  in  bulk. 

Abstract:  LNGs  and  LHGs  present  a 
risk  to  the  public  when  handled  at 
waterfront  facilities.  These  rules  should 
either  prevent  accidental  releases  at 
waterfront  facilities  or  mitigate  their 
results.  They  are  necessary  to  promote 
and  verify  compliance  with  safety 
standards. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  3.272  hours  a  year. 

3.  Title:  Working  Freeboard  of  Hopper 
Dredges-Load  Lines  and  Stability. 

OMB  Control  Number:  2115-0565, 
T\j>e  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  self-propelled  hopper 
dredges  who  request  working 
freeboards. 

Forms:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
Coast  Guard  forms.  Owners  or  operators 
must  submit  to  the  Coast  Guard 
calculations  showing  that  their  dredges 
meet  certain  structinral  and  stability 
standards  for  working  freeboards. 

Abstract:  This  collection  of 
information  provides  a  mechanism  for 
owners  and  operators  of  self-propelled 
hopper  dredges  to  request  working 
freeboards. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  46  hours  a  year. 

4.  Title:  Approval  of  Plans  and 
Records  for  Subdivision  and  Stability. 

OMB  Control  Number:  2115-0589. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners,  operators,  or 
masters  of  vessels. 

Forms:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
Coast  Guard  forms.  Owners  or  operators 
must  submit  to  the  Coast  Guard  plans, 
technical  information,  or  operating 
instructions  before  building  or  altering 
vessels. 


Abstract:  This  collection  of 
information  requires  owners,  operators, 
or  masters  of  certain  inspected  vessels 
to  obtain  or  post  various  documents  as 
part  of  the  program  of  the  Coast  Guard 
for  the  safety  of  commercial  vessels. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  10.003  hours  a  year. 

5.  Title:  Discharge  of  Refuse  from 
Ships. 

OMB  Control  Number:  2115-0613. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners,  operators, 
masters,  and  persons-in-charge  of 
vessels. 

Forms:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
Coast  Guard  forms.  Operators  of  U.S. 
oceangoing  ships  must  maintain  refuse- 
record  books. 

Abstract:  The  Marino  Plastic  Pollution 
Research  and  Control  Act  of  1987 
requires  the  keeping  of  records  on  the 
discharge  of  refuse  by  oceangoing 
commercial  vessels  that  are  40  feet  in 
length  or  more.  The  rules  appear  in  33 
CFR  151.55. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  523.302  hours  a 
year. 

Dated:  December  20.  2000. 
V.S.  Crea, 

Director  of  Information  and  Ttihualogy. 
(FR  Doc.  00-33191  Filed  12-27-00:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2000-7206] 

Voluntary  Guidelines  on  Recreational 
Activities  To  Control  the  Spread  of 
Zebra  Mussels  and  Other  Aquatic 
Nuisance  Species 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  issuance. 

SUMMARY:  The  Coast  Guard  makes 
available  this  final  version  of  the 
voluntary  guidelines  for  persons 
engaged  in  water-related  recreational 
activities  (e.g.,  boating  and  fishing)  to 
help  control  the  spread  of  aquatic 
nuisance  species  (ANS).  The  Coast 
Guard  must  issue  these  guidelines  per 
the  recommendations  prepared  bv  the 
Aquatic  Nuisance  Species  Task  Force. 

DATES:  These  voluntary  guidelines  are 
effective  January  29.  2001. 

ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  notice.  Comments  and  material 
received  from  the  public  are  a  part  of 
this  docket  and  are  available  for 


inspection  or  copying  at  room  PL-401. 
on  the  Plaza  level  of  the  Nassif  Building. 
400  Seventh  Street  SW..  Washington. 
DC.  betw^een  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice  or  associated 
guidelines,  call  Lieutenant  junior  grade 
JoAnne  Hanson.  Project  Manager.  Office 
of  Operating  and  Environmental 
Standards  (G-MSO).  Coast  Guard, 
telephone.  202-267-2079.  For  questions 
on  viewing  materials  in  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Regulatory  History  of  the 
V^oluntary  Guidelines? 

On  April  13,  2000,  we  published  a 
notice  and  request  for  comments 
entitled  "Voluntary  Guidelines  on 
Recreational  Activities  to  C(jntro!  the 
Spread  of  Zebra  .Mussels  and  Other 
Aquatic  Nuisance  Species  "  in  the 
Federal  Register  (65  FR  19953).  We 
received  four  comment  letters.  On  May 
4.  2000.  we  published  a  correction 
notice  in  the  Federal  Register  (65  FR 
25980)  citing  minor  editorial  corrections 
to  the  notice  and  request  for  comments. 
No  public  hearing  was  requested  and 
none  was  held. 

What  Comments  Did  the  Coast  Guard 
Receive  in  Response  to  Its  Notice  and 
Request  for  Comments  and  What 
Changes,  if  Any,  Were  Made  to  the 
Voluntary  Guidelines  as  a  Result  of 
These  Comments? 

We  received  four  comment  letters  in 
response  to  the  notice  and  request  for 
comments.  Each  of  the  four  comment 
letters  expresses  support  for  the 
proposed  guidelines,  including  the 
distribution  of  educational  and  outreach 
materials. 

One  comment  proposes  that  the  Coast 
Guard  work  with  associations, 
educational  institutions,  or  agencies  that 
conduct  education  and  outreach  on 
recreational  activities  as  part  of  their 
overall  mission. 

As  a  member  of  the  Aquatic  Nuisance 
Species  Task  Force  (ANSTF).  the  Coast 
Guard  is  represented  on  the  Task 
Force's  Communication.  Education  and 
Outreach  Committee.  This  committee 
was  established  to  provide  the  Task 
Force  with  a  way  to  support  the 
congressional  mandates  through 
outreach  campaigns.  The  committee  is 
currently  working  on  creating  a  National 
Aquatic  Nuisance  Species  Campaign 
and  these  voluntary  guidelines  will  play 


82448 


Federal  Register/ Vol.  65.  No.  250 /Thursday.  December  28.  2000 /Notices 


an  important  role  in  that  effort  The 
Coast  Guard  will  also  rely  on  the  Coast 
Guard  Auxiliar\-  to  promote  these 
guidelines  to  the  boating  public  through 
their  boating  safety  courses. 

One  comment  suggests  clarifying  the 
term  "natural  resource  managers  and 
others"  used  in  the  guidelines  under  the 
heading  "What  activities  do  the 
voluntary  guidelines  address  and  what 
are  the  recommended  procedures?" 

The  Coast  Guard  intends  for  the 
various  countv.  regional,  and  State 
agencies  to  use  the  voluntary  guidelines 
as  basic  guidelines  to  incorporate  into 
their  own  aquatic  nuisance  species 
materials,  which  they  can  distribute  in 
their  areas,  including  specific  points  of 
contact. 

One  comment  suggests  that  the  Coast 
Guard  purchase  public  service 
television  spots  to  televise  the 
educational  videos.  The  comment  also 
suggests  that  we  make  the  guidelines 
available  on  the  Coast  Guard's  web 
page. 

As  noted  previously,  as  a  member  of 
the  ANSTFs  Communication. 
Education,  and  Outreach  Committee, 
the  Coast  Guard  is  involved  in  the 
development  of  a  national  campaign  to 
highlight  these  voluntary  guidelines  A 
variety  of  outreach  materials  are  being 
developed  to  publicize  the  guidelines 
We  expect  televised  publicity  to  be 
considered  as  well.  The  guidelines  are 
currently  available  on  the  Coast  Guards 
web  page. 

One  comment  suggests  using  a  species 
other  than  the  spiny  water  flea  to 
illustrate  the  efficacy  of  drying  because 
the  spiny  water  flea's  resting  stage  eggs, 
which  it  produces  seasonally,  can 
tolerate  drying  indefinitely,  although 
the  adult  female  cannot 

In  response  to  this  comment,  the 
ANSTF  Recreational  .■\ctivities 
Committee  (R.AC)  has  recommended 
that  we  change  the  wording  at  the  end 
of  paragraph  (e).  entitled  "Boating." 
under  the  "Pathway-Specific 
Guidelines"  heading  to  read  as  follows: 
'■*   *   *  reduce  the  risk  *   •    *  "  instead 
of"*   *    *  prevent  the  transport  *    *    '" 
We  have  made  this  wording  change. 

One  comment  suggests  that,  in  the 
first  bullet  under  "Never  do  the 
following."  under  "Generic 
Guidelines."  we  remove  the  word 
"from"  and  add  the  words  "to  or  from  " 
The  sentence  would  then  read  as 
follows:  "Never  transport  plants, 
animals,  mud,  or  water  to  or  from  lakes. 
rivers,  wetlands,  and  coastal  waters   " 
We  have  revised  the  wording  under  the 
"Generic  Guidelines  "  based  on  this 
suggestion. 


Why  Is  the  Coast  Guard  Issuing 
Voluntary  Guidelines? 

To  comply  with  the  National  Invasive 
Species  .Act Of  1996  (NISA).  we  are 
issuing  voluntary  guidelines  for 
recreational  activities  to  control  the 
spread  of  zebra  mussels  and  other 
Aquatic  Nuisance  Species  (ANS).  These 
guidelines  will  be  explained  in 
pamphlets,  videos,  and  other  types  of 
outreach  materials 

The  voluntary  guidelines  in  this 
notice  are  based  on  the  ones  drafted  and 
recommended  by  the  RACi.  The 
guidelines  developed  by  the  Ccjmmittee 
are  available  in  the  docket  and  may  be 
accessed  on  the  Internet  at  http-J/ 
cims  dot  i>ov 

What  .\re  Aquatic  Nuisance  Species 
(ANSI? 

ANS  are  organisms  introduced  into 
nnn-native  habitats  and  are  often  freed 
from  the  natural  predators,  parasites, 
pathogens,  and  competitors  that  have 
kept  them  in  check.  Once  established, 
these  organisms  can  displace  native 
species:  they  can  impede  municipal, 
industrial,  and  private  water-intake 
systems;  and  they  can  degrade  aquatic 
ecosystems 

The  introduction  of  most  ANS  is  the 
work  of  humans.  In  some  cases,  this  is 
intentional,  but,  in  many,  it  is 
accidental   In  addition  to  overland 
transport  (jf  boats,  which  has  long  been 
identified  as  a  key  dispersal  pathway, 
there  are  many  others.  The  other  human 
activities  that  can  disperse  ANS  include 
angling,  scuba  diving,  and  waterfowl 
hunting. 

Establishing  these  final  voluntary 
guidelines  will  help  to  promote  good 
habits  that  will  i;ontrol  the  spread  of 
ANS.  Surveys  have  shown  that 
participants  in  recreational  activities 
will  take  necessary  precautions  if  they 
know  what  to  do.  Conversely,  they  will 
not  take  precautions  unless  they  know 
what  to  do. 

What  Is  the  Purpose  of  the  Voluntary 
Guidelines? 

The  voluntary  guidelines  will  give  the 
public  clear,  concise  information  on 
how  to  avoid  the  transport  of  ANS. 
These  voluntary  guidelines  provide 
specific  procedures  that  individuals 
engaged  in  the  corresponding 
recreational  activity  can  follow  so  they 
will  not  accidentally  transport  ANS. 

What  Activities  Do  the  Voluntary 
Guidelines  Address  and  What  Are  the 
Recommended  Procedures? 

These  voluntary  guidelines  address 
the  following  water-related  recreational 
activities:  Scuba  diving:  waterfowl 
hunting:  harvesting  of  bait  by 


recreational  anglers;  angling;  boating; 
operating  seaplanes;  and  operating 
personal  watercraft.  These  voluntary- 
guidelines  are  intended  to  assist  natural 
resource  managers  and  others  involved 
in  educating  individuals  who 
participate  in  these  recreational 
activities  about  the  problems  associated 
with  the  spread  of  ANS  in  the  United 
States. 

Voluntary  Guidelines  for  Recreational 
Activities  To  Control  the  Spread  of 
Zebra  Mussels  and  Other  Aquatic 
Nuisance  Species 

Genphc  Guidelines 

Some  guidelines  are  appropriate  for 
any  recreational  activity  associated  with 
water.  The  generic  preventive- 
guidelines  that  follow  apply  to  most 
recreational  activities  occurring  in 
marine  and  inland  waters.  In  addition  to 
these  guidelines.  States  and  provinces 
may  include  specific  laws  and 
guidelines  for  their  areas. 

Always  do  the  following: 

•  Always  inspect  equipment  (in  the 
broadest  sense,  e.g..  boats,  planes, 
trailers,  decoy  anchors.  SCUBA  gear, 
and  lures)  for  visible  plants  and  animals 
before  transporting. 

•  Always  remove  visible  plants  and 
animals  from  equipment  (expel  plants, 
animals,  and  water  from  internal  parts). 

•  Always  drain  water  from  equipment 
before  transporting. 

•  Always  clean  equipment  that  has 
been  in  infested  waters  before  placing  it 
in  other  waters  (see  the  "Pathway- 
specific  guidelines"  section  for  specific 
methods). 

•  Always  report  questionable  species 
to  your  resource  agency  for 
identification.  Information  is  available 
from  many  sources  about  identification 
of  ANS;  however,  specimens  are  needed 
to  confirm  sightings.  Many  jurisdictions 
have  different  rules  regarding 
possession  and  transport.  Always  ask 
your  local  natural  resources 
management  agency  for  instructions. 

Avoid  the  following: 

•  Transporting  plants,  animals,  mud, 
or  water  to  or  from  lakes,  rivers, 
wetlands,  and  coastal  waters. 

•  Releasing  animals  or  plants  (e.g., 
aquarium  species,  bait,  or  water  garden 
plants)  into  the  wild  unless  you  release 
them  into  the  same  waterbody  or 
location  where  the  species  came  from. 

Path wav-Specific  Guidelines 

These  guidelines  cover  recreational 
activities  that  are  potential  pathways  for 
transferring  ANS.  Individuals  engaged 
in  these  activities  should  follow  these 
guidelines  to  help  prevent  the  spread  of 
ANS.  You  should  note  that  States  and 
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provinces  may  add  to  these  voluntary 
guidelines  their  owti  related  laws  and 
guidelines,  if  any,  regarding  transport  or 
possession  of  ANS. 

(a)  Scuba  Diving 

You  can  unintentionally  transport 
ANS,  such  as  the  zebra  mussel,  spiny 
water  flea,  and  Eurasian  water  milfoil, 
from  one  body  of  water  to  another  on 
your  scuba-diving  gear.  You  should  take 
precautions  to  reduce  the  risk  of 
spreading  these  unwanted  species, 
especially  when  diving  in  different 
waters  on  the  same  or  consecutive  days. 

Many  scuba  divers  believe  that  zebra 
mussels  have  benefited  the  sport  by 
improving  visibility  in  the  waters  they 
inhabit.  They  soon  learn,  however,  that 
geological  formations  and  shipwrecks 
that  once  attracted  divers  are  encrusted 
with  layers  of  zebra  mussels,  which 
obscure  these  objects.  The  harm  to  the 
environment,  the  fisheries,  and 
industrial,  municipal,  and  private  water 
intakes  far  outweighs  any  benefit. 

Any  objects  removed  from  the  water 
have  the  potential  of  introducing  ANS 
to  new  waters.  By  adhering  to  the 
guidelines  that  follow,  you  can  help 
prevent  the  spread  of  ANS  when  you 
scuba  dive,  and  you  can  help  protect  the 
environment  from  the  harmful  impacts 
of  these  species.  Guidelines: 

•  Inspect  your  equipment. 

•  Remove  any  plants,  mud,  or 
animals  that  are  visible  before  leaving 
all  waters. 

•  Drain  water  from  buoyancy 
compensator  (be),  regulator,  tank  boot, 
and  any  other  equipment  that  may  hold 
water  before  leaving  all  waters. 

•  ANS  can  survive  for  a  period  of 
time  on  wet  scuba  gear  or  in  water. 
Therefore,  do  at  least  one  of  the 
following: 

(1)  Dry  your  suit  and  all  equipment 
completely  before  diving  in  different 
waters,  and  rinse  the  inside  of  your  be 
with  hot  or  salted  water  as  described  in 
items  (2)  and  (3).  which  immediately 
follow. 

(2)  Submerge  and  wash  your  suit  and 
equipment,  and  rinse  the  inside  of  your 
be  with  hot  water  (at  least  40  °C  or  104 
T). 

(3)  Submerge  and  wash  your  suit  and 
equipment  in  a  tub  or  tote  containing 
salted  water  (V2  cup  of  salt  dissolved  in 
one  gallon  of  water);  rinse  the  inside  of 
your  be  with  the  salted  solution;  and 
rinse  your  equipment  with  clean  water. 

(b)  Waterfowl  Hunting 

Nonindigenous  ANS  such  as  the  zebra 
mussel,  purple  loosestrife,  and  Eurasian 
water  milfoil  can  damage  habitat  for 
fish,  waterfowl,  and  other  wildlife. 
Waterfowl  hunters  should  be  aware  that 


it  is  possible  to  inadvertently  spread 
ANS  from  one  lake  or  wetland  to 
another  via  boats,  motors,  trailers,  and 
decoys.  Waterfowlers  should  assume 
that  any  fragments  of  aquatic  plants 
could  be  potentially  harmful  and  should 
not  be  transported  from  one  wetland, 
lake,  river,  or  coastal  area  to  another.  In 
addition,  zebra  mussels  and  their 
microscopic  larvae  can  attach  to  aquatic 
plants.  If  fragments  of  these  plants  are 
transported,  they  can  inadvertently 
transport  zebra  mussels  to  other  waters. 
By  following  the  guidelines  on 
recreational  activities,  you  can  help 
prevent  the  spread  of  ANS  via 
waterfowl  hunting.  Guidelines; 
Before  the  hunting  season — 

•  Switch  to  elliptical,  bulb-shaped,  or 
strap  anchors  on  decoys,  which  avoid 
collecting  submerged  and  floating 
aquatic  plants;  or 

•  If  boats  are  moored  in  waters 
infested  with  zebra  mussels,  use  the 
following  tips  to  remove  or  kill  zebra 
mussels  or  other  aquatic  animals  and 
plants  that  might  be  in  or  on  your  boat: 

(1)  Remove  any  visible  zebra  mussels 
from  the  boat  and  wash  and  rinse  the 
boat  with  hot  water;  or 

(2)  Spray  the  boat  with  high-pressure 
water;  or 

(3)  Dry  all  parts  of  the  boat  for  at  least 
5  days  before  placing  it  into  another 
waterbody. 

After  hunting — 

•  Inspect  waders  or  hip  boots;  remove 
aquatic  plants;  and,  where  possible, 
rinse  mud  from  them  before  leaving  the 
waters; 

•  Remove  aquatic  plants,  animals, 
and  mud  that  are  attached  to  decoy  lines 
or  anchors;  and 

•  Drain  the  water  from  boats  before 
transporting  to  other  waters. 

Between  hunting  trips — 

•  Inspect  equipment  for  anv  aquatic 
plants,  animals,  and  mud  not  removed 
after  hunting;  remove  and  dispose  of 
them  on  land  away  from  the  waters;  and 

•  Follow  the  guidelines  for  boaters  in 
paragraph  (e). 

(c)  Recreational  Anglers'  Harvest  of  Live 
Bait  (Non-Commercial  Harvest) 

The  guidelines  that  follow  apply  to 
the  non-commercial  har\'esting  of  live 
bait  by  recreational  anglers. 

Nonindigenous  species  can  lodge  in 
nets  and  other  equipment  used  to 
harvest  baitfish  and  can  be 
unintentionally  transported  into  non- 
infested  waters.  Some  species  can 
survive  up  to  2  weeks  out  of  water  and 
remain  viable  when  dislodged  into 
another  waterbody.  Non-target  ANS 
species  like  ruffe  and  round  goby,  as 
well  as  fragments  of  aquatic  nuisance 
plants,  such  as  hydrilla  or  Eurasian 


water  milfoil,  can  be  harvested  along 
with  target  baitfish  species.  If  such 
species  are  transferred  to  non-infested 
waters,  they  can  have  harmful  effects  on 
native  fish  populations.  To  help  prevent 
the  transfer  of  these  species,  you  should 
conduct  the  procedures  that  follow 
during  or  after  the  har\-est  of  live  bait  for 
personal  use. 
Guidelines: 

•  Inspect  hanested  live  bait  for  non- 
target  species,  and  remo\e  them  where 
har\'ested. 

•  Always  dispose  of  unwanted  live 
bait  on  land  (away  from  contact  with 
waters)  before  leaving  the  waters.  .Never 
release  live  bait  into  another  body  of 
water  or  move  aquatic  plants  or  animals 
from  one  waterbody  into  a  different 
waterbody. 

•  Remove  all  aquatic  plants  from 
boats,  trailers,  nets,  or  other  equipment 
while  on  shore  before  leaving  the  water- 
body  access. 

•  Before  reusing  nets,  roll  out,  hand 
clean,  and  dry  them. 

•  Drain  water  from  boats  (cooling 
stem  of  motors)  and  equipment  (bilge 
pump,  tubs,  live  wells,  etc.)  before 
leaving  any  waterbody  access. 

•  Never  use  water  from  infested 
waters  to  transport  live  bait  to  other 
waters.  In  many  States  and  provinces, 
live  bait  harvested  from  designated 
infested  waters  is  illegal.  Check  with 
your  local  State  natural  resource  agency 
before  you  collect  live  bait. 

•  In  areas  where  har\est  of  bait  from 
infested  waters  is  legal,  avoid  using  the 
same  equipment  in  infested  and  non- 
infested  waters.  Some  aquatic  nuisance 
species  once  removed  from  infested 
waters  can  survive  up  to  two  weeks  in 

a  moist  environment.  By  drying  surfaces 
where  they  can  be  lodged  or  attached, 
you  can  substantially  reduce  the  risk  of 
transporting  them  in  boats  and 
equipment. 

•  Rinse  all  equipment,  including 
boats  and  trailers,  with  tap  water  and 
dry  them  for  as  long  as  possible,  but  for 
at  least  5  days  before  re-use.  especially 
in  other  waters.  Before  re-use.  you 
should  roll  out  nets,  hand  clean  them.   ' 
and  dry  them  for  a  minimum  of  10  days, 
or  freeze  them  for  2  da  vs. 

•  The  following  applies  to 
disinfection,  specific  to  zebra  mussels, 
of  equipment  that  is  difficult  to  treat 
with  drying  and  washing  methods  (use 
these  methods  away  from  the 
waterbody): 

(1)  As  an  added  equipment  treatment, 
a  dip  of  100  percent  vinegar  for  20 
minutes  can  kill  small  zebra  mussels 
and  may  be  effective  against  other  ANS 

(2)  Treatment  with  other  chemicals 
such  as  a  1-percent  solution  of  table  salt 
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for  24  hours  can  be  as  effective  as  a  dip 
of  vinegar 

The  recipes  provided  in  the  followint; 
table  are  for  a  1 -percent  sohition  of  table 
salt  (sodium  chloride]  treatment  in 
water. ' 


Gallons  ot  water 


5 

10 
25 
50 
100 


Cups  of 
salt* 


1V4 

3 

6V4 
12% 


'Based  on  312  g  per  cup 
(d)  .\nglin^ 

The  introduction  of  ANS  can  cause 

significant  changes  in  freshwater  and 
marine  f'cosvstems   Populations  of  pre\ 
and  game  fish  can  be  significantK' 
harmed  bv  the  presence  of  species  sui  h 
as  the  sea  lamprey.  Asian  swamp  eel. 
Chinese  carp,  and  ?ebra  mussel   Some 
aquatic  nuisance  jilants  ("  g  .  hvdrilla 
Eurasian  \\'citer  nulfoil.  and  vvrTter 
hvacinth)  mav  limit  the  viable  fishing 
area  of  inland  waters   Vou  can  help 
prevent  the  transfer  of  .\NS  hv  fojluwing 


the  guidelines  in  this  section  whenever 
vou  engage  in  angling. 

(luidelines 

•  Dispose  of  unwanted  live  bait  on 
land  before  leaving  the  waterbody 
Never  release  live  bait  into  a  different 
boih  of  water  or  move  acjuatic  plants  or 
animals  from  (uie  waterbody  to  another. 

•  Wash  and  drv  vour  boat,  tackle, 
downriggers,  float  tube,  waders,  and 
other  equipment  to  remove  or  kill 
harmful  species  that  were  not  visible  at 
the  boat  launch 

•  Inspect  all  fish  caught  using  seines, 
dipnets.  or  other  types  of  netting: 
remove  and  properlv  discard  all  non- 
t.iruet  species. 

(e)  Boating 

AN.S,  suc:h  as  the  zebra  mussel,  spiny 
water  flea,  and  Kurasian  water  milfoil. 
ran  he  unintentionallv  transported 
through  water-related  recreation 
activities  because  some  .ANS  can 
survive  man\  davs  out  of  water   If  vou 
are  a  water  recreationalist  (watercraft 
users),  there  are  some  important  actions 
vou  can  take  to  reduce  the  risk  of 
transport  of  ANS  from  one  waterbody  to 
another. 


Guidelines 

•  Before  leaving  all  waters,  inspect 
vour  boat  (sailboats  check  centerboard 
and  bilgeboard  wells,  and  keel  boats 
check  the  rudder-post  area),  trailer 
(check  axles,  runners,  lights,  and 
rollers),  and  other  boating  equipment 
(check  anchors,  water-skis,  or  other  tow- 
lines),  and  remove  any  plants,  animals, 
or  mud  that  are  visible  (see  diagram  1). 

•  Drain  water  from  the  motor, 
livewell,  bilge,  and  transom  wells  while 
on  land  and  before  leaving  all  waters. 

•  Wash  and  drv  your  boat,  tackle, 
fishing  lines,  downriggers,  trailer,  and 
other  boating  equipment  to  kill  harmful 
species  that  were  not  visible  at  the  boat 
launch.  You  can  do  this  on  your  way 
home  or  once  you  arrive  home. 

•  Before  you  transport  to  other 
waters,  do  one  of  the  following: 

(1)  Rinse  your  boat  and  boating 
equipment  with  hot  (greater  than  40  "C 
or  104  -F]  tap  water. 

(2)  Sprav  vour  boat  and  trailer  with 
high-pressure  water. 

(3)  Drv  vour  boat  and  equipment  for 
at  least  5  davs. 


Diagram    (1! 


For  vour  information,  the  U.S.  Fish 
and  Wildlife  Service,  in  conjunction 
u  ith  C^anadian  officials  and  other 
partners,  are  implementing  the  lOOth 
Meridian  Initiative,  which  focuses  mi 
preventing  the  westward  spread  of  zelir.i 
mussels  and  other  .\NS  by  boat 
inspections  and  bv  dissemination  of 
posters,  brochures,  and  other 
information  about  ANS.  There  are  maii\ 
other  State  and  Federal  initiatives 
focusing  on  controlling  the  spread  of 
ANS.  Consult  your  local  Fish  and 
Wildlife  Service  facility  or  other 
appropriate  State  or  Federal  natural 
resource  management  agency  for 
additional  information. 


(f)  Seaplanes 

Man\  .X.NS.  su(.h  .is  the  zebra  mussel 
iiid  Eurasian  water  milfoil,  can  be 
unintentionally  transported  from  one 
'.v.iterboih  to  another  on  the  floats  of 
M'a[)lanes  Thert^fore,  it  is  important  to 
clean  the  aircraft  to  remove  ANS  before 
traveling,  rather  than  after  landing  at 
new  locations.  In  addition,  it  is 
important  for  vou  to  incorporate  the 
pro(  edures  listed  here  into  the 
ii[)eratiim  of  vour  seaplane.  However, 
plane  safetv  is  the  first  priority  when 
considering  and  following  these 
guidelines. 

Guicielines: 

Before  entering  the  aircraft — 


•  Inspect  and  remove  aquatic  plants 
from  the  floats,  wires  or  cables,  and 
water  rudders: 

•  Pump  floats,  which  may  contain 
infested  water:  and 

•  If  moored  in  waters  infested  by 
zebra  mussels  for  extended  periods, 
check  the  transom,  chine,  bottom,  wheel 
wells,  and  step  area  of  floats  (see 
diagram  2).  If  zebra  mussels  are  present 
on  the  floats,  you  can  use  (any)  one  of 
the  following  methods  to  remove  or  kill 
them: 

( 1 )  Wash  the  floats  with  hot  water. 

(2)  Spray  the  floats  with  high-pressure 
water. 

(3)  Dry  all  parts  of  the  floats  for  at 
least  5  davs.  Before  takeoff — 


'  Adapted  from    Fisheries  Scientist's  Poc)i.et 
Reference    booklet  by  Iowa  Chapter  of  the 


.American  KihiTifs  S,„  i,n    I4'n,  bv  Dour  lensen. 
University  of  Vlinni'M-l.i  s,m  Crmit  Prngram 
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•  Avoid  taxiing  through  heavy 
surface  growths  of  aquatic  plants  before 
takeoff; 

•  Raise  and  lower  water  rudders 
several  times  to  clear  off  plants.  This 
will  also  minimize  cable  stretch  and 
improve  the  effectiveness  of  the  rudders 
for  steering. 

After  takeoff — 

•  Raise  and  lower  water  rudders 
several  times  to  free  fragments  of 
aquatic  plants  while  over  the  waters  you 
are  leaving  or  while  over  land;  and 


(g)  Personal  Watercraft 

Personal  watercraft  that  have  jet-drive 
systems  require  some  extra  precautions 
to  avoid  ANS.  A  pump  pulls  water  in 
through  an  opening  under  the  craft,  and 
the  impeller  (an  internal  propeller) 
forces  water  out,  moving  the  craft 
forward.  ANS  can  easily  get  lodged  in 
the  jet-drive  system  and  get  transported 
if  the  watercraft  is  taken  from  one 
waterbody  to  another.  A  small  piece  of 
Eurasian  water  milfoil,  or  other  ANS, 
caught  in  the  impellers  can  infest  a  new 
lake  or  river.  Zebra  mussels  can  survive 
in  excess  water  in  the  jet  drive  and 
spread  to  other  waters.  By  applying  the 
following  guidelines,  you  can  help 
prevent  the. transfer  of  ANS  via  your 
personal  watercraft. 

Guidelines: 

In  the  water — 

•  Avoid  running  the  engine  through 
aquatic  plants  near  the  boat  access;  aiid 

•  Push  or  winch  the  watercraft  up  on 
the  trailer  without  running  the  engine. 

On  the  trailer — 

•  After  you  pull  the  watercraft  from 
the  water,  start  the  engine  for  5  to  10 
seconds  to  blow  out  any  excess  water 
and  vegetation.  (The  dark,  damp, 
enclosed  area  of  the  impeller  provides 
an  ideal  environment  for  aquatic 
nuisance  plants  to  survive.);  and 

•  After  the  engine  stops,  pull  plants 
out  of  the  steering  nozzle.  Inspect  your 
trailer  and  any  other  sporting  equipment 


•  If  aquatic  plants  remain  visible  on 
floats  or  water  rudders,  return  to  the 
lake  and  remove  the  plants. 

Storage  or  mooring — 

•  Remove  aircraft  from  the  water,  as 
is  often  done  at  seaplane  bases,  and 
allow  all  parts  of  the  floats  to  dry.  .\  few- 
days  of  hot,  summer  temperatures  will 
kill  adult  zebra  mussels  (longer  drying 
times  of  up  to  10  days  are  required  to 
kill  adult  mussels  during  cool,  humid 
weather);  and  * 

•  Aircraft  moored  for  extended 
periods  in  zebra-mussel-infested  waters 
mav  have  zebra  mussels  attached  to  the 


Diagram    (2) 


for  fragments  of  aquatic  plants,  and 
remove  them  before  you  leave  the  access 
area. 

After  trailering  and  before  re-use — 

•  Wash  and  dr\-  your  watercraft  and 
equipment  to  kill  or  remove  harmful 
species  that  you  did  not  see  at  the  boat 
launch.  You  can  do  this  on  your  way 
home  or  once  you  arrive  home.  Choose 
one  of  the  following  methods  of 
disinfection  before  transporting  to 
another  waterbody: 

(1)  Rinse  your  watercraft  and  other 
equipment  with  hot  (greater  than  40   C 
or  104  °F)  tap  water. 

(2)  Spray  your  watercraft  and  trailer 
with  high-pressure  water. 

(3)  Dry  your  watercraft  and  equipment 
for  at  least  5  days. 

Dated:  December  19,  2000, 
R.C.  North. 

U.S.  Coast  Guard.  A.'^sistant  Commandant  tor 
Marine.  Safety  and  Environmental  Protection. 
IFR  Doc.  0O-.33U76  Fileci  12-27-00;  8:45  amj 
BILUNG  CODE  4910-15-P 


floats  and  should  be  cleaned  regularly. 
•In  remote  locations,  where  zebra 
mussels  are  present,  but  where  there  are 
no  provisions  for  drying,  spraying,  or 
treating  the  floats  with  hot  water,  the 
best  option  available  for  preventing  the 
spread  of  the  mussels  is  to  hand-clean 
the  submerged  portions  of  floats  w  ith  a 
scrub  brush  and  to  physically  remove 
adult  mussels.  (Aircraft  moored  for 
extended  periods  in  zebra-mussel- 
infested  waters  may  have  zebra  mussels 
attached  to  the  floats  and  should  be 
cleaned  regularly. J 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2000-6568] 

Revised  Recertification  Procedure  for 
Alternative  Voluntary  Advisory  Groups 
in  Lieu  of  Councils,  Prince  William 
Sound  and  Cook  Inlet,  AK 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  proposal  to  change 
procedure:  request  for  comments. 

SUMMARY:  Under  the  Oil  Terminal  and 
Oil  Tanker  Environmental  Oversight 
and  Monitoring  Act  of  1990,  the  Coast 
Guard  may  certify,  on  an  annual  basis, 
an  alternative  voluntary  advisory  group 
in  lieu  of  a  Regional  Citizen's  Advisory 
Council  for  Cook  Inlet  Ad  Prince 
William  Sound  regions  of  Alaska,  The 
purpose  of  this  notice  is  to  inform  the 
public  that  the  Coast  Guard  intends  to 
revise  the  procedure  by  which  the 
alternative  voluntary  advisory  groups 
undergo  annual  recertification  with  the 
objective  of  streamlining  the 
administrative  burden  to  the  ad\isor\ 
groups,  the  Coast  Guard  and  other 
involved  parties. 
DATES:  Comments  must  reach  the 
Document  Management  Facility  on  or 
before  Febraury  12.  2001, 
ADDRESSES:  To  make  sure  your  written 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket. 


82452 


Federal  Register/ Vol.  65.  No.  250 /Thursday,  December  28.  2000 /Notices 


pjease  submit  them  by  only  one  of  the 
following  means: 

(1 )  Bv  mail  to  the  Docket  Management 
Facility.  (lSCG-2000-8568).  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SVV, 
Washington.  DC  20590-0001. 

(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SVV.  Washington,  DC 
20590-0001,  between  9  a.m.  and  5  p.m.. 
Mondav  through  Friday,  except 
holidavs  The  telephone  number  is  202- 
366-9329. 

(3l  Bv  fax  to  the  Docket  Management 
Facilitv  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401. 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  above  address  between 
9  a.m.  and  5  p  m..  Monday  through 
Fridav,  except  Federal  holidays.  You 
mav  electronically  access  the  public 
docket  for  this  notice  on  the  Internet  at 
http:'/dir.s.dot.gov 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  contact  Dorothy 
Beard.  Chief.  Dockets.  Department  of 
Transportation,  telephone  202-366- 
9329;  for  questions  on  this  notice, 
contact  LT  Mark  Tennyson.  Coast 
Guard,  telephone  202-267-0486 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  submit 
comments  and  related  material  on  this 
notice.  If  vou  do  so.  please  include  your 
name  and  address,  identify  the  docket 
number  for  this  notice  (USC:G-200t)- 
8568),  and  give  the  reasons  for  each 
comment.  You  mav  submit  your 
comments  and  material  by  mail,  hand 
deliver\'.  fax.  or  electronic  means  to  the 
Document  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  bv 
onlv  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than 
8'  jxll  inches,  suitable  for  copving  and 
electronic  filing.  If  vou  want 
acknowledgment  of  receipt  of  your 
comments,  enclose  a  stamped,  self- 
addressed  post  card  or  envelope.  We 
will  consider  all  comments  and 
materials  received  during  the  comment 
period.  We  intend  to  finalize  any 
procedural  changes  in  time  for  the  2001 
certification  season  A  notice  will  he 
published  in  a  later  Federal  Register. 


Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  You  may  submit  a  request  for 
a  public  hearing  bv  writing  to  Director 
(G-MW).  Commandant,  2100  Second 
Street  SW  ,  Washington,  DC  20593- 
0001   You  may  also  deliver  them  to  the 
.same  address  in  room  1408.  The  request 
should  include  reasons  why  a  hearing 
would  be  beneficial.  If  there  is  sufficient 
evitience  to  determine  that  oral 
presentations  will  aid  this  process,  we 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register 

Background  and  Purpose 

As  part  of  the  Oil  Pollution  Act  of 
1990,  (Congress  passed  the  Oil  Terminal 
and  Oil  Tanker  Envinmmental 
(Oversight  and  Monitoring  Act  of  1990 
(33  U.S.C.  2732)  (the  Act)  to  foster  the 
long-term  partnership  among  industrv', 
government,  and  local  communities  in 
overseeing  c  ompliance  with 
environmental  concerns  in  the 
operation  of  crude  oil  terminals  and  oil 
tankers. 

Paragraph  (o)  of  the  Act  permits  an 
alternative  voluntary  advisor\'  group  to 
represent  the  communities  and  interests 
in  the  vicinity  of  the  oil  terminal 
facilities  in  Cook  Inlet  and  Prince 
William  Sound  regions  of  Alaska  in  lieu 
of  a  Council  of  the  type  specified  in  33 
U.S.C.  2732(d).  if  certain  conditions  are 
met.  The  Act  requires  that  each  group 
enter  into  a  contract  to  ensure  annual 
funding  and  receive  annual  certification 
from  the  President  that  it  fosters  the 
general  goals  and  purposes  of  the  Act 
and  is  broadlv  representative  of  the 
communitv  and  interests  in  the  vicinity 
of  the  terminal  facilities.  Accordingly, 
in  1991.  the  President  granted 
certification  to  both  the  Cook  Inlet 
Regional  (Citizens  Advisorv'  Council 
(RCAC)  and  the  Prince  William  Sound 
RCAC  alternative  voluntary  advisor\- 
groups  (advisory  groups).  The  authority 
to  certify  advisor\'  groups  was 
subsequently  delegated  to  the 
Commandant  of  the  Coast  Guard  and 
redelegated  to  the  Chief.  Office  of 
Marine  Safety.  Security  and 
Environmental  Protection.  In  Februar\' 
1999.  the  authority  to  certify  these 
advisory  groups  was  redelegated  to  the 
Commander.  Seventeenth  Coast  Guard 
District  in  luneau.  Alaska. 

The  Coast  Guard  published  guidelines 
on  December  31.  1992  (57  FR  62600).  to 
assist  groups  seeking  recertification 
under  the  Act.  We  issued  a  policy 
statement  on  luly  7.  1993  (58  FR  36504). 
to  clarify  the  factors  that  we  would  be 
considering  in  making  our 
determination  as  to  whether  advisorv 


groups  should  be  certified  in  accordance 
with  the  Act:  and  the  procedures  which 
we  would  follow  in  meeting  our 
certification  responsibilities  under  the 
Act.  Since  then,  both  the  Prince  William 
Sound  and  Cook  Inlet  advisory  groups 
have  been  recertified  annually.  Based  on 
the  experiences  of  the  recertification 
processes  conducted  from  1993  to  2000, 
as  well  as  the  evolution  of  the  advisory 
groups  from  new,  untested 
organizations  to  stable,  functioning 
organizations,  the  Coast  Guard  believes 
the  recertification  procedure  should  be 
streamlined,  reducing  the  substantial 
annual  administrative  burden  placed  on 
the  advisory  groups,  the  Coast  Guard 
and  the  public. 

Proposed  Action 

This  notice  proposes  two  changes  to 
the  guidelines  available  to  assist 
advisorv'  groups  seeking  recertification 
under  the  Act.  First,  we  propose  to 
amend  the  application  procedure. 
Second,  we  propose  to  amend  the 
public  review  procedure  (i.e..  the  notice 
and  comment  period  provided  under 
the  current  procedure). 

Under  the  current  guidelines,  when 
an  advisory'  group  applies  or  re-applies 
for  annual  certification,  it  should  submit 
the  information  relevant  to  the  general 
criteria  set  forth  in  section  2732  (c) 
through  (I)  of  the  Act  and,  subsequently, 
in  the  July  7,  1993  Federal  Register  (58 
FR  36504).  This  information  enables  us 
to  review  the  advisory  group's  activities 
over  the  past  year,  as  well  as  future 
planned  activities,  including  projects, 
studies,  plans,  permits,  regulations, 
procedures,  membership  policies, 
public  accessibility  of  the  advisorv' 
group  and  its  work,  use  of  finances,  and 
the  establishment  of  a  funding  contract 
with  designated  industry  members. 

We  now  propose  that  an  applicant  for 
recertification  should  provide  us  with 
this  comprehensive  information  once 
even,'  3  years  (triennially).  For  each  of 
the  2  years  between  the  triennial 
application  procedure,  applicants 
should  submit  a  letter  requesting 
recertification  and  describe  any 
substantive  changes  to  the  information 
provided  at  the  last  triennial 
recertification.  A  copy  of  the  previous 
year's  annual  report,  annual  financial 
statement,  and  Budget  and  Spending 
Plan  for  the  coming  year  should  also  be 
included. 

Although  we  will  continue  to  evaluate 
an  advisorv'  group's  request  for 
recertification  every  year,  we  believe 
that  an  annual  collection  of  information 
is  redundant  and  unnecessary. 
Experience  gathered  from  1993  to 
present  has  shown  us  that  the  majority 
of  information  submitted  bv  advisory 
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groups  seeking  recertification  remains 
unchanged  year-to-year  and  both  the 
government  and  the  public  would 
benefit  from  a  streamlined 
administrative  procedure. 

The  second  proposed  change  pertains 
to  the  solicitation  of  public  comments 
through  Federal  Register  publication. 
The  current  guidelines  provide  that 
upon  receipt  of  an  application  for 
recertification  as  an  alternative  advisory 
group,  we  will  solicit  comments  from 
the  public  by  publishing  a  notice  and 
request  for  comments  in  the  Federal 
Register.  After  a  45  day  comment 
period,  we  will  review  the  application 
and  all  comments  received  within  the 
comment  period  and  make  a 
determination.  The  public  will  then  be 
notified  of  the  decision  by  Federal 
Register  publication. 

We  now  propose  to  solicit  public 
comments  every  three  years  by 
publishing  a  notice  and  request  for 
comments  in  the  Federal  Register.  We 
believe  that  the  public  will  benefit  from 
a  triennial  public  comment  period.  The 
majority  of  recent  comments  have 
expressed  general  agreement  that  the 
advisory  groups  have  fulfilled  their  role 
as  mandated  by  the  Oil  Pollution  Act  of 
1990.  Therefore,  interested  individuals 
and  groups  will  be  able  to  engage  in  a 
more  substantial  and  meaningful 
dialogue  if  the  comment  period  is 
opened  triennially  rather  than  annually. 
This  streamlining  provision  would  also 
reduce  the  administrative  burden  to 
both  the  government  and  the  public. 

This  notice  proposes  to  change  the 
procedure  for  certification  only  during 
the  2  intervening  years.  First,  a 
previously-certified  advisory  group  will 
not  have  to  re-submit  a  full  application 
for  recertification  every  year.  Instead,  an 
advisory  group  certified  in  the  triennieJ 
certification  year  will,  in  the  intervening 
2  years,  only  have  to  submit  updates  or 
changes  from  the  previous  year's 
application.  Second,  we  will  only  solicit 
comments  from  the  public  during  the 
triennial  certification  year.  We  propose 
that  this  procedure  commences  with  the 
2001  certification  season,  meaning  that 
applicants  seeking  recertification  in 
2001  need  only  submit  the  streamlined 
application  and  that  we  will  not  solicit 
public  comments  prior  to  recertification 
during  2001.  The  triermial  review 
process  will  take  place  in  2003, 
However,  we  will  continue  to  recertify' 
advisory  groups  annually.  We  will 
continue  to  use  our  established  criteria 
to  evaluate  an  advisory  group's 
application  for  recertification.  Finally, 
we  will  continue  to  advise  the  public  of 
any  recertification  granted  each  year,  by 
Federal  Register  notice. 


Dated:  December  21.  2000. 
Joseph  I.  Angelo, 

Acting  Assistant  Commandant,  for  Marine 

Safety  and  Environmental  Protection. 

[FR  Doc.  00-33192  Filed  12-27-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  20-27E, 
Certification  and  Operation  of 
Amateur-Built  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  proposed  Advisory 
Circular  (AC)  20-27E.  Certification  and 
Operation  of  Amateur-Built  Aircraft  for 
review  and  comment.  The  proposal 
Advisory  Circular  20-2 7E  provides 
information  and  guidance  concerning  an 
acceptable  means,  but  not  the  only 
means,  of  demonstrating  compliance 
with  the  requirements  of  Title  14,  Code 
of  Federal  Regulations,  part  21, 
Certification  Procedures  for  Products 
and  Parts,  regarding  Certification  and 
Operation  of  Amateur-Built  Aircraft. 
DATES:  Comments  submitted  must 
identify  the  proposed  AC  20-2 7E  and  be 
received  by  February  22,  2001. 
ADDRESSES:  Copies  of  the  proposed  AC 
20-2 7E  can  be  obtained  from  and 
comments  may  be  returned  to  the 
following:  Federal  Aviation 
Administration,  Production  and 
Airworthiness  Division,  AIR-200,  Room 
815,  800  Independence  Avenue,  SW., 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Watson,  Airworthiness 
Certification  Branch,  ArR-210, 
Production  and  Airworthiness  Division. 
Room  815.  Aircraft  Certification  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  (202)  267-8361. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  AC  20-2 7E  provides 
information  and  guidance  on  the 
fabrication  and  assembly,  airworthiness 
certification,  and  operation  of  amateur- 
built  aircraft  of  all  types;  explains  the 
amount  of  fabrication  and  assembly  the 
builder  must  accomplish  for  the  aircraft 
to  be  eligible  for  amateur-built 
certification:  and  describes  the  role  of 
the  FAA  in  the  certification  process. 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  20-2  7E 
listed  in  this  notice  by  submitting  such 


written  data,  views,  or  arguments  as 
they  desire  to  the  aforementioned 
specified  address.  All  comments 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director,  Aircraft 
Certification  Ser\'ice.  before  issuing  the 
final  AC. 

Comments  received  on  the  proposed 
AC  20-2  7E  may  be  examined  before  and 
after  the  comment  closing  date  in  Room 
815.  FAA  headquarters  building  (FOB- 
lOA).  800  Independence  Avenue.  SW.. 
Washington.  DC  20591.  between  8:30 
a.nf.  and  4:30  p.m. 

Issued  in  Washington.  DC  on  December  22. 
2000. 

Terr>  A.  .\ilen. 

Acting  Manager.  Production  and 
.Airviortbiness  Division.  AIR-200 
(FR  Doc.  00-33185  Filed  12-27-00.  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Approval 
From  the  Office  of  Management  and 
Budget  (0MB)  for  a  New  Public 
Collection  of  Information  for  Data 
Collection  To  Be  Used  for  the  Update 
of  Two  Advisory  Circulars 

AGENCY:  Federal  Aviation 
Administration  (FAA).  (DOT). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  the  FA.^  invites  public 
comment  on  a  new  public  information 
collection  which  will  be  submitted  to 
OMB  for  approval. 

DATES:  Comments  must  be  submitted  on 
or  before  Februar\'  26.  2001. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  FAA.  at  the  following 
address:  Ms.  Judith  Street,  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 
APF-100.  800  Independence  Avenue. 
SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms, 
Judith  Street,  at  the  above  address  or  on 
(202) 267-9895. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
solicits  comments  on  the  following  new 
collection  of  information  in  order  to 
evaluate  the  necessity  of  the  collection, 
the  accuracy  of  the  agency's  estimate  of 
burden,  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 
possible  ways  to  minimize  the  burden  of 
collection.  The  following  is  a  synopsis 
of  the  information  collection  activity 
which  will  be  submitted  to  OMB  for 
re\iew  and  approval: 
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The  FAA  published  Advisor, 
Circulars  (AC)  36-lG,  Noise  Levels  for 
I  "S.  Certificated  and  Foreign  Aircraft." 
rind  :?6-,3G.  Estimated  .•\irplane  Noise 
Levels  in  A-VVeighted  Decibels  in 
August  199"  and  .\pril  1996 
respectivelv  .\C  :3f>-lG  contains  a  list  nt 
the  aircraft  noise  certification  levels.  As 
this  AC.  represents  the  onlv  publicly 
available  compilation  of  certificated 
aircraft  noise  levels.  AC  36-lG  is  widelv 
used  within  the  aviation  industry  for 
various  purposes,  including 
determination  of  compliance  with  local 
airport  noise  restrictions  and  for  varidus 
aircraft  noise  related  studies.  AC  36-3G 
contains  a  list  of  estimated  airplane 
noise  levels  in  units  of  a-weighted 
sound  level  in  decibels  (dBA)  The  usMr-- 
of  .AC  J5-3G  include  several  airport 
authorities,  e.g..  Ronald  Reagan 
Washington  National  Airport,  the  utilize 
the  noise  level  informatir)n  in  AC  36-3G 
to  determine  compliance  with  local 
airport  noise  restrictions. 

The  FAA  proposes  to  collect  current 
(lata  from  aircraft  manufacturer's  (or 
modifiers)  to  update  the  two  AG's.  The 
following  will  be  the  method  used. 
First,  a  draft  revision  to  A("  36-lG  and 
AC  36-3G  containing  information  that 
resides  within  the  FAA  will  be 
produced  The  draft  AG's  will  then  be 
sent  to  each  aircraft  manufacturer  and 
modifier  advising  them  that  the 
Advisorv  Circulars  are  being  updated 
and  asking  them  to  (1)  review  the  draft 
AG's  for  consistency  with  the  aircraft 
manufacturer  s  (or  modifier's)  records, 
and  (2)  provide  any  additions  or 
corrections  to  the  inffirmation  in  the 
draft  AC'S. 

If  the  collection  were  not  conducted, 
the  revised  Advisor.'  Circulars  would  be 
published  using  only  the  noise  level 
information  that  the  FAA  has  on  hand. 
This  would  U'ave  the  possibility  that  a 
manufacturer(s)  may  find 
inconsistencies  (including  additional 
aircraft  not  in  the  revised  AGs)  between 
Its  data  and  the  published  revisions  to 
AC  36-lG  and  .\C  36-3G. 

The  respondents  and  burden  estimate 
are  as  follows:  We  estimate  50 
respondents  including  C  S.  and  non- 
U.S.  aircraft  manufacturers/modifiers. 
Out  of  the  50.  5  respondents  will  take 
approximately  40  hours  each  to  provide 
the  information.  The  remaining  45 
re>punflents  '.vill  take  approximately  13 
hours.  The  difference  in  burden  is  due 
to  the  different  number  of  airplane 
models  manufactured  by  the  vari(jus 
respondents  Our  estimated  total  burden 
is  875  hours 

It  is  also  noted  that  an  agency  ina\  not 
conduct  or  sponsor,  and  a  person  is  not 
ft'quired  to  respond  to.  a  collection  of 
information  unless  it  displays  a 


currently  valid  OMB  control  number. 
When  assigned  bv  OMB.  the 
respondents  will  be  notified  of  the 
control  number 

Issued  in  Washington.  IX;  uii  Ueceinber  2^. 

JOOd 

Steve  Hopkins. 

Manager.  Standards  and  Information 
Division.. '\PF- inn 

[FK  Dm    ()()-i:nH  t  tilmi  12-27-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Renewal 
From  the  Office  of  Management  and 
Budget  (OMB)  of  Four  Current  Public 
Collections  of  Information 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice 


SUMMARY:  in  iiiinpliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  pt  st'q  ).  the  F.\A  invites  public 
comment  on  four  currentlv  approved 
public  information  c ollections  which 
will  be  submitted  to  OMB  for  renewal. 
DATES:  tiomments  must  be  received  on 
or  l)efore  February  26.  2001. 
ADDRESSES:  ( A)mments  mav  be  mailed 
■If  delivered  to  the  FAA  at  the  following 
aiidress   Ms   ludv  Street.  R(Jom  613. 
Federal  Aviation  Administratum. 
Standards  and  Information  Division, 
APF-IOO.  HOO  Independence  Ave.,  SW., 
Washington.  DC  20591 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
ludy  Street  at  the  above  address  or  on 
(202) 267-9895 

SUPPLEMENTARY  INFORMATION:  The  FAA 
>oli(  its  I oninients  on  the  following  four 
(  urrent  collections  of  information  in 
order  to  evaluate  the  necessity  of  the 
collection,  the  ac(:urac:y  of  the  agency's 
estimate  of  the  burden,  the  quality, 
utility,  and  ( laritv  of  the  information  to 
be  collected,  and  possible  ways  to 
minimize  the  burden  of  the  collection. 
Following  are  short  synopses  of  the 
information  collection  activities  which 
will  be  submitted  to  OMB  for  review 
and  renewal: 

1    2120-0075.  Airport  Securitv— 14 
CFR  part  107    14  CFR  part  107.  Airport 
Securitv.  iniplt^ments  the  provisions  of 
the  Public  Law  103-272  and  the 
.Aviation  Securitv  Improvement  Act  that 
relate  to  security  of  persons  and 
propertv  at  airports  operating  in 
commercial  air  transportation.  Airport 
security  programs,  training  records, 
screenings,  bomb  threats,  and  arrest 
reports  are  needed  to  ensure  protection 


of  persons  and  property  in  air 
transportation  against  acts  of  criminal 
violence  to  ensure  passenger  screening 
procedures  are  effective  and  that 
information  is  available  to  comply  with 
congressional  reporting  requirements. 
Currently,  we  estimate  465  respondents 
with  a  burden  of  approximately  75,500 
hours  annually. 

2.  2120-0085.  Certifications  and 
Operations:  14  CFR  part  125.  Part  A  of 
Subtitle  VII  of  the  Revised  Title  49  USC 
authorizes  the  issuance  of  regulations 
governing  the  use  of  navigable  airspace. 
14  CFR  125  will  prescribe  requirements 
for  leased  aircraft,  Aviation  Service 
Firms  and  Air  Travel  Clubs.  Information 
collected  shows  compliance  and  the 
applicant  s  eligibility.  The  current 
number  of  respondents  is  57  part  125 
operators.  The  current  burden  is  29,445 
hours  annually. 

3.  2120-0568,  Federal  Aviation 
Administration,  Flight  standards 
Customer  Satisfaction  Survey.  The 
Flight  Standards  Service  wishes  to 
continue  to  survey  customers  in  keeping 
with  its  strategic  initiative  to  improve 
the  quality  of  its  service  by  anticipating 
customers  needs  and  responding  to  the 
public  interest.  The  FAA  Flight 
Standards  Offices  proposes  to  continue 
with  follow-up  surveys  based  on 
information  provided  in  the  first  phases 
of  the  surveys.  In  the  past  sur\'eys.  the 
respondents  have  been  an  estimated 
63.700  Flight  Standards  customers  from 
the  categories  of  air  operators,  air 
agencies  and  airmen,  resulting  in  a 
burden  of  12.740  hours. 

4.  2120-0623,  Office  of  Rulemaking 
Request  for  Evaluation  of  Customer 
Standards  Survey.  The  FAA  Office  of 
Rulemaking  proposes  to  survey 
exemption  customers  on  customer 
standards  that  were  developed  and 
published.  The  data  collected  will  be 
analyzed  by  the  Office  of  Rulemaking 
(ARNl)  to  deten      le  the  quality  of 
services  provided  by  ARM  to  its 
exemption  customers,  and  make  any 
changes  or  improvements  to  the 
exemption  process.  In  the  past  survey, 
the  number  surveyed  was  325  for  an 
estimated  burden  on  81  hours. 

Issued  in  Washington.  DC.  on  Dft  ember 
21.  21)00 
Steve  Hopkins. 

.V/onagcr.  Standards  and  hitnrmation 
nivision..\PF-!On. 
|FR  Doc.  00-33188  Filed  12-27-00;  H:4.'S  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Ruiemaldng  Advisory 
Committee  Air  Carrier  Operations 
Issues — New  Tasic 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  pubUc  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  800  Independence 
Ave..  SW.,  Washington,  DC  20591,  202- 
2 6 7-9685 ,  linda.williams@faa .gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendations 
on  the  following  task: 

Task:  Review  Advisory  Circular  120- 
29A  Criteria  for  Approval  of 
Nonprecision,  Category  I,  and  Category 
II  Weather  Minima  for  Takeoff. 
Approach  and  Landing,  dated 
September  13-22,  2000,  all  associated 
comments  received  in  docket  FAA- 
2000-8080,  and  other  docimients  as 
necessary  to  resolve  any  issues  that 
would  cause  negative  impact  to 
operators.  The  FAA,  JAA,  and  industry 
would  provide  resources  necessary  to 
accomplish  this  task.  The  end  product 
would  be  a  proposed  AC  recommended 
for  signature,  that  reflects  the  best 
consensus  of  the  issues  related  to  AC 
120-29A.  If  consensus  cannot  be 
reached  on  any  issue,  the  lack  of 
consensus  should  be  documented  and 
all  minority  positions  should  be 
presented  in  a  letter  transmitting  the 
recommendations . 

Schedule:  The  final  ARAC 
recommendations  will  be  provided  to 
the  FAA  by  March  30,  2001. 

ARAC  Acceptance  of  Tasks 

ARAC  has  accepted  the  task  and  has 
chosen  to  assign  the  task  to  the  All 


Weather  Operations  Harmonization 
Working  Group,  Air  Carrier  Operations 
Issues.  The  working  group  will  serve  as 
staff  to  ARAC.  Working  group 
recommendations  must  be  reviewed  and 
approved  by  ARAC.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
forwards  them  to  the  FAA  as  ARAC 
recommendations. 

Working  Group  Activity 

The  All  Weather  Operations 
Harmonization  Working  Group  is 
expected  to  comply  with  the  procedures 
adopted  by  ARAC.  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 

1 .  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  of  the  ARAC  Air  Carrier 
Operations  Issues. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations. 

3.  Draft  the  appropriate  documents 
and  required  analyses. 

4.  Provide  a  status  report  at  each 
meeting  of  the  ARAC  held  to  consider 
Air  Carrier  Operations  Issues. 

Participation  in  the  working  Group 

The  All  Weather  Operations 
Harmonization  Working  Group  is 
composed  of  technical  experts  having 
an  interest  in  the  assigned  task.  A 
working  group  member  need  not  be  a 
representative  of  a  member  of  the  full 
committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
wrrite  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  All 
requests  to  participate  must  be  received 
no  later  than  January  12,  2001.  The 
requests  will  be  reviewed  by  the 
assistant  chair,  the  assistant  executive 
director,  and  the  working  group  chair, 
and  the  individuals  will  be  advised 
whether  or  not  the  request  can  be 
accommodated. 

Individuals  chosen  for  membership 
on  the  working  group  will  be  expected 
to  represent  their  aviation  community 
segment  and  participate  actively  in  the 
working  group  (e.g.,  attend  all  meetings, 
provide  written  conunents  when 
requested  to  do  so,  etc.).  They  also  will 
be  expected  to  devote  the  resources 
necessary  to  support  the  ability  of  the 
working  group  in  meeting  any  assigned 
deadline(s).  Members  are  expected  to 
keep  their  management  chain  and  those 
they  may  represent  advised  of  working 


group  activities  and  decisions  to  ensure 
that  the  agreed  technical  solutions  do 
not  conflict  with  their  sponsoring 
organization's  position  when  the  subject 
being  negotiated  is  presented  to  ARAC 
for  approval. 

Once  the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
working  group  chair. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  us'e 
of  the  ARAC  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  the  ARAC  will  be  open  to 
the  public.  Meetings  of  the  All  Weather 
Operations  Harmonization  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington.  DC.  on  December 
19.  2000. 
Anthony  F.  Fazio, 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 

|FR  Doc.  00-33184  Filed  12-27-00;  8:45  am] 
BILUNG  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA;  Joint  RTCA  Special  Committee 
181/EUROCAE  Working  Group  13 
Standards  of  Navigation  Performartce 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S'C,  Appendix  2),  notice 
is  hereby  given  for  a  joint  Special 
Committee  181/EUROCAE  Working 
Group  13  meeting  to  be  held  January 
22-25.  2001,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  Honeywell 
International  Inc.,  Phoenix  AZ  85036. 

The  agenda  will  include  the 
following:  January  22,  24,  25:  (1) 
Working  Groups  (WG)  1  and  4  to  meet 
separately.  January  23:  9:00  a.m.-12:00 
a.m.  (2)  Plenary  Session;  (3) 
Introductory  Remarks:  (4)  Working 
Group  Reports;  (5)  Plenary  Review:  (a) 
Expanding  the  Scope  of  WG— 4;  (b) 
Possible  new  Terms  of  Reference:  (6) 
New  Business;  (7)  Date  and  Location  of 
Next  Meeting;  (8)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
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wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW.,  Suite  1020,  Washington.  DC 
•20036:  (202)  833-9339  (phone);  (202) 
833-9434  (fax):  or  http://www.rtca.org 
(web  site):  or  the  on-site  contact.  Mr. 
Mike  Adams,  at  (602)  436-2995  (phone) 
michaeiadams^honeywell  com  (email). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC',  on  December 
21   2000 
lanice  L.  Peters, 

Designated  Official 

[FR  Dor   00- ,33186  Filed  12-27-00;  8;45  ami 

MULING  CODE  4910-12-41 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  159; 
Minimum  Operational  Performance 
Standards  for  Airtx>me  Navigation 
Equipment  Using  Global  Positioning 
System  (GPS) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U  S.C.  Appendi.x  2).  notice 
is  herebv  given  for  a  Special  C'ommittee 
159  meeting  to  be  held  fanuarv'  2^ 
February  2.  2001.  starting  at  9  a.m.  each 
day  unless  stated  otherwise.  The 
meeting  will  be  held  at  RTCA,  1140 
Connecticut  Avenue,  .WV.,  Washington. 
DC  20026. 

The  agenda  will  include:  Specific 
Working  Group  Sessions — Januarv  29: 
Working  Group  (WG)-2C,  GPS/Inertia! : 
January  30:  WG-2,  GFS'WAAS:  WG-4. 
Precision  Landing  Guidance  (GPS/ 
L.\AS);  WG-6,  GPS/Interference; 
Januarv-  31:  WG-2.  GPS/WAAS;  VVG-4. 
Precision  Landing  Guidance  (GPS/ 
LA.\S);  WG-6.  GPS/ Interference: 
February-  1:  (1:30-^:30)  WG-1.  3RD 
Civil  Frequency:  WG— 4,  Precision 
Landing  Guidance  (GPS/LAAS)  (Editors 
Onlv):  WG-5,  Surface  Surveillance:  Ad 
Hoc  Working  Group,  JHU/APL  Report 
Response:  February  2:  Plenary-  Session: 
(1)  Introductory  Remarks;  (2)  Approve 
Summary  of  Previous  Meeting;  (3) 
Review  Working  Group  (WG)  Progress 
and  Identify-  Issues  for  Resolution:  (a) 
GPS/3RD  Civil  Frequencv  (WG-1);  (b) 
GPS/WAAS  (WG-2);  (c)  GPS/GLONASS 
(WG-2A);  (d)  GPS/Interial  (VVG-2C):  (e) 
GPS/Precision  Landing  Guidance  (WG- 
4):  (f)  GPS/Airport  Surface  surveillance 
(WG-5);  (g)  GPS  Interference  (WG-6); 
(h)  SC-159  Ad  Hoc;  (4)  Review  of 
EUROCAE  Activities;  (5)  Review/ 
Approve  Final  Draft,  revisions  to  RTCA 
DO-229B— Minimum  Operational 


Performance  Standards  for  Global 
Positioning  System/Wide  Area 
Augmentation  System  Airborne 
Equipment.  RTCA  Paper  No.  407-00/ 
SC159-883.  (6)  Assignment/Review  of 
Future  Work:  (7)  Other  Business;  (8) 
Date  and  Location  of  Next  Meeting;  (9) 
Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  at  (202)  833-9339  (phone), 
(202)  833-9434  (fax).  Members  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
Jl.  JOOO 
Janice  L.  Peters, 

Designated  Official. 

IFK  Do(    00-  i:ilH7  Filed  12-27-00:  8:45  am] 

BILLING  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Pitt-Greenvilie  Airport,  Greenville,  NC 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Pitt-Greenville 
Airport  under  the  provisions  of  the 
.\viation  Safety  and  Capacity  Expansion 
.\ct  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14CFR 
Part  158) 

DATES:  Comments  must  be  received  on 
or  before  Januarv  29,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Atlanta  Airports  District  Office. 
C^ampus  Building,  1701  Columbia 
Avenue,  Suite  20260,  College  Park,  GA 
30337 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  James  G. 
Turcotte.  Manager  of  the  Pitt-Greenville 
Airport  at  the  following  address:  Pitt- 
Greenville  Airport.  P.O.  Box  671. 
Greenville,  NC  27834. 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Pitt  County- 
City  of  Greenville  Airport  Authority 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rans  D.  Black,  Assistant  Manager, 
Atlanta  Airports  District  Office,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-260,  College  Park,  GA  30337,  (404) 
305-7141.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Pitt- 
Greenville  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFRPart  158). 

On  December  19,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Pitt  Company — City  of  Greenville 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  30,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  01-02-C-OO- 
PGV. 

Level  of  the  proposed  PFC:  $4.50 

Proposed  charge  effective  date:  July  1, 
2001 

Proposed  charge  expiration  date:  May 
1, 2009 

Total  estimated  net  PFC  revenue: 
$1,480,404 

Brief  description  of  proposed 
projectls): 
Impose  and  Use: 

Environmental  Assessment 

Extend  Runway  19  (500  ft.  (to  6,000')) 

Update  Airport  Layout  Plan 

Taxiway  A  Extension 

Design  Rehab/Relocation  of  Taxiways 
A  &  B,  and  Air  Carrier  Apron 

Disaster  Recovery — ARFF  Building 
Rehab 

Disaster  Recovery — Rehab  Runways 

Disaster  Recovery — Airfield  Lighting 
Rehab 

Disaster  Recovery — Install  Instrument 
Approach  Aids 

Disaster  Recovery — Rehab  Terminal 
Building 

Prepare  PFC  Application 

Runway  2  Safety  Area  Improvements 

Taxiway  A  Relocation 

Air  Carrier  Apron  Rehab 

Taxiway  B  Rehab 
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ARFF  Vehicle 

Land  Acquisition 
Use: 

Install  Approach  Lighting  System 

Extend  RW  19  (500  ft.-to  6,500') 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofHce 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Pitt 
County — City  of  Greenville  Airport 
Authority. 

Dated:  Issued  in  Atlanta,  GA  on  December 
12.  2000. 

Rans  D,  Black, 

Acting  Manager,  Atlanta  Airports  District 
Office,  Southern  Region. 

[FR  Doc.  00-33189  Filed  12-27-00;  8:45  am] 

BILUNG  CODE  4910-13-4I 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Renegotiation  Board  Interest  Rate; 
Prompt  Payment  Interest  Rate; 
Contract  Disputes  Act 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
ACTION:  Notice. 

SUMMARY:  For  the  period  beginning 
January  1,  2001  and  ending  on  June  30, 
2001  the  prompt  payment  interest  rate 
is  6.375  per  centum  per  annum. 
ADDRESSES:  Comments  or  inquiries  may 
be  mailed  to  Eleanor  Farrar,  "Team 
Leader,  Debt  Accounting  Branch,  Office 
of  Public  Debt  Accounting,  Bureau  of 
the  Public  Debt,  Parkersburg,  West 
Virginia  2610fr-1328.  A  copy  of  this 
Notice  will  be  available  to  download 
from  the  http:// 
www.publicdebt.treas.gov. 

DATES:  This  notice  announces  the 
applicable  interest  rate  for  the  January  1, 
2001  to  June  30,  2001  period. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Dimn,  Manager,  Debt  Accounting 
Branch,  Office  of  Public  Debt 
Accounting,  Bureau  of  the  Public  Debt, 
Parkersburg,  West  Virginia  2610&-1328, 
(304)  480-5170;  Eleanor  Farrar,  Team 
Leader,  Borrowings  Accounting  Team, 
Office  of  Public  Debt  Accounting, 
Bureau  of  the  Public  Debt.  (304)  480- 
5166;  Edward  C.  Gronseth,  Deputy  Chief 
Counsel,  Office  of  the  Chief  Counsel, 
Bureau  of  the  Public  Debt,  (304)  480- 
3692;  or  Kavita  Kalsy,  Attorney-Adviser, 


Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt,  (304)  480-3682. 
SUPPLEMENTARY  INFORMATION:  Although 
the  Renegotiation  Board  is  no  longer  in 
existence,  other  Federal  Agencies  are 
required  to  use  interest  rates  computed 
under  the  criteria  established  by  the 
Renegotiation  Act  of  1971  Sec.  2,  Pub. 
L.  92-41,  85  Stat.  97.  For  example,  the 
Contract  Disputes  Act  of  1978  Sec.  12. 
Pub.  L.  95-563,  92  Stat.  2389  and  the 
Prompt  Payment  Act  of  1982  Sec.  2, 
Pub.  L.  97-177,  96  Stat.  85,  provide  for 
the  calculation  of  interest  due  on  claims 
at  a  rate  established  by  the  Secretary  of 
the  Treasury  pursuant  to  31  U.S.C. 
§  3902(a). 

Therefore,  notice  is  given  that,  the 
Secretary  of  the  Treasury  has 
determined  that  the  rate  of  interest 
applicable,  for  the  period  beginning 
January  1,  2001  and  ending  on  June  30, 
2001,  is  6.375  per  centum  per  annum. 
This  rate  is  determined  pursuant  to  the 
above  mentioned  sections  for  the 
purpose  of  said  sections. 

Dated:  December  22.  2000. 
Donald  V.  Hammond, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  00-3.3205  Filed  12-27-00:  8:45  am] 

BILLING  CODE  4810-3»-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-1 03330-97] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  REG-1 03330- 
97  (TD  8839),  IRS  Adoption  Taxpayer 
Identification  Numbers  (§301.6109-3). 
DATES:  Written  comments  should  be 
received  on  or  before  Februarv'  26,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage.  (202)  622- 
3945.  Internal  Revenue  Service,  room 
5242.  1111  Constitution  Avenue  NW.. 
Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  IRS  Adoption  Taxpayer 
Identification  Numbers. 

OMB  Number:  1545-1564. 

Begulation  Project  Number:  REG- 
103330-97. 

.4fas(racf/  The  regulations  provide 
rules  for  obtaining  IRS  adoption 
taxpayer  identification  numbers 
(ATINs).  which  are  used  to  identify 
children  placed  for  adoption.  To  obtain 
an  ATIN.  a  prospective  adoptive  parent 
must  file  Form  W-7A.  The  regulations 
assist  prospective  adoptive  parents  in 
claiming  tax  benefits  with  respect  to 
these  children. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

The  burden  for  the  collection  of 
information  is  reflected  in  the  burden 
for  Form  W-7A. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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.^pproved:  December  19.  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer 

[FR  Doc.  00-33042  Filed  12-27-00:  8  45  ami 

BILLING  CODE  4S30-01-U 

DEPARTMEffT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2001- 
XX 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2001-XX,  Leveraged 
Leases. 

DATES:  Written  comments  should  be 
received  on  or  before  February  26,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage.  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242.  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Leveraged  Leases. 

OMB  Mumber:  To  be  assigned  later 

Revenue  Procedure  Sumber-  Revenue 
Procedure  2001-XX. 

Abstract:  The  revenue  procedure  sets 
forth  the  information  and 
representations  required  to  be  furnished 
by  taxpayers  in  requests  for  an  advance 
ruling  that  a  leveraged  lease  transaction 
is,  in  fact,  a  valid  lease  for  federal 
income  tax  purposes. 

Current  Actions:  This  is  a  draft 
revenue  procedure  that  is  currently 
being  developed. 

Type  of  Review:  New  OMB  approval. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  not-for-profit 
institutions. 


Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Respondent:  80 
hours. 

Estimated  Total  Annual  Burden 
Hours:  800 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agencv  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utilitv;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  c;ollectif)n  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.■\ppmveii:  December  in.  2000. 
Garrick  R.  Shear, 

IRS  Hfpurtt,  Clearance  Officer. 

IFR  Uo( .  00-13043  Filed  12-27-00;  8:45  am] 

BILUNG  CODE  4830-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

(LR-1 89-801 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasurv'. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  LR-1 89-80 
(T.D.  7927),  Amortization  of 
Reforestation  Expenditures  (§§1.194-2 
and  1.194-4). 

DATES:  Written  comments  should  be 
received  on  or  before  February  26,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Lamice  Mack. 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Amortization  of  Reforestation 
Expenditures. 

OMB  Number:  1545-0735. 

Regulation  Project  Number:  LR-1 89- 
80. 

Abstract:  Internal  Revenue  Code 
section  194  allows  taxpayers  to  elect  to 
amortize  certain  reforestation 
expenditures  over  a  7-year  period  if  the 
expenditures  meet  certain  requirements. 
The  regulations  implement  this  election 
provision  and  allow  the  IRS  to 
determine  if  the  election  is  proper  and 
allowable. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  farms. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours.- 6.001. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
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revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  19,  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  00-33044  Filed  12-27-00;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

tFM6-891 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  FI— 46-89  (T.  D. 
8641),  Treatment  of  Acquisition  of 
Certain  Financial  Institutions;  Certain 
Tax  Consequences  of  Federal  Financial 
Assistance  to  Financial  Institutions 
(§§1.597-2  and  1.597-4.  1.597-6  and 
1.597-7). 

DATES:  Written  comments  should  be 
received  on  or  before  February  26,  2001 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Larnice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

Title:  Treatment  of  Acquisition  of 
Certain  Financial  Institutions;  Certain 
Tax  Consequences  of  Federal  Financial 
Assistance  to  Financial  Institutions. 

OMB  Number:  1545-1300. 

Regulation  Project  Number:  FI— 46-89. 

Abstract:  Recipients  of  Federal 
financial  assistance  (FFA)  must 
maintain  an  account  of  FFA  that  is 
deferred  from  inclusion  in  gross  income 
and  subsequently  recaptured.  This 
information  is  used  to  determine  the 
recipient's  tax  liability.  Also,  tax  not 
subject  to  collection  must  be  reported 
and  information  must  be  provided  if 
certain  elections  are  made. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  the  Federal 
Government, 


Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  4  hr.. 
24  min. 

Estimated  Total  Annual  Burden 
Hours:  2.200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessan,'  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology-; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  20.  2000. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer 

IFR  Doc.  00-33045  Filed  12-27-00;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  coaections  of  previously 
putjiished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categones 
elsewfiere  In  tfie  issue 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Avaiiabliity  of  The  National 
Missile  Defense  Deployment  Final 
Environmental  Impact  Statement 

Correction 

In  notice  document  00-32046.  on 
page  78475  in  the  issue  of  Friday. 
December  15,  2000,  make  the  following 
correction; 


On  page  78475,  in  the  third  column, 
at  the  end  of  the  first  full  paragraph,  the 
internet  site  should  read 
'www.acq.osd.mil/bmdo/bmdolink/ 
html /nmd. html". 

|FR  Uo(    CO-32046  Filed  12-27-00;  8:45  am] 
BILUNG  CODE  1 505-01 -O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43507;  File  No.  SR-NASO- 

98-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Cftange  and 
Amendment  Nos.  1, 2,  and  3  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Concerning  Related 
Performance  information 

Correction 

In  notice  document  00-28653 
beginning  on  page  67025  in  the  issue  of 


Wednesday,  November  8,  2000,  make 
the  following  correction: 

On  page  67025,  in  the  third  column, 
in  paragraph  (1),  beginning  on  the  13th 
line,  remove  the  sentence  that  begins 
with  "However"  and  add  the  following 
sentence  in  its  place:  "[However, 
communications  may  not  include  the 
performance  of  an  existing  fund  for  the 
purposes  of  promoting  investment  in  a 
similar,  but  new  investment  option  (i.e,, 
clone  fimd  or  model  fund}  available  in 
a  veiriable  contract.]" 

IFR  Doc.  CO-28653  Filed  12-27-00;  8;45  am] 

BILLING  CODE  1 505-01 -O 


Thursday, 
December  28,  2000 


Part  n 

Department  of 
Health  and  Human 
Services 

Office  of  the  Secretary 

45  CFR  Parts  160  and  164 
Standards  for  Privacy  of  Indh^idually 
Identifiable  Health  Information;  Final 
Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Parts  160  and  164 
Rin:  0991-AB08 

StarKtards  for  Privacy  of  Individually 
Identifiable  Health  Information 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
DHHS.  ' 
ACTION:  Final  rule. 

SUMMARY:  This  rule  includes  standards 
to  protect  the  privacy  of  individually 
identifiable  health  information.  The 
rules  below,  which  apply  to  health 
plans,  health  care  clearinghouses,  and 
certain  health  care  providers,  present 
standards  with  respect  to  the  rights  of 
individuals  who  are  the  subjects  of  this 
information,  procedures  for  the  exercise 
of  those  rights,  and  the  authorized  and 
required  uses  and  disclosures  of  this 
information. 

The  use  of  these  standards  will 
improve  the  efficiency  and  effectiveness 
of  public  and  private  health  programs 
and  health  care  services  by  providing 
enhanced  protections  for  individually 
identifiable  health  information.  These 
protections  will  begin  to  address 
growing  public  concerns  that  advances 
in  electronic  technology  and  evolution 
in  the  health  care  industrv"  are  resulting, 
or  may  result,  in  a  substantial  erosion  of 
the  privacy  surrounding  individually 
identifiable  health  information 
maintained  by  health  care  providers, 
health  plans  and  their  administrative 
contractors.  This  rule  implements  the 
privacy  requirements  of  the 
Administrative  Simplification  subtitle 
of  the  Health  Insiuance  Portability  and 
Accountability  Act  of  1996. 
DATES:  The  final  rule  is  effective  on 
February  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberlv  Coleman,  1-866-OCR-PRIV 
(1-866-627-7748)  or  TTY  1-866-788- 
4989. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  copies,  amd  electronic 
access. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 


placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  fax  to  (202)  512-2250. 
The  cost  for  each  copy  is  $8.00.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  coxuitry  that 
receive  the  Federal  Register. 

Electronic  Access:  This  dociunent  is 
available  electronically  at  http:// 
aspe.hhs.gov/admnsimp/  as  well  as  at 
the  web  site  of  the  Government  Printing 
Office  at  http://wwTiV.access.gpo.gov/ 
su  docs/aces/acesl40.html. 

I.  Background 
Table  of  Contents 

Sec. 

160.101  Statutory  basis  and  purpose. 

160.102  .Applicability. 
160.10.3  [)efmitions. 
160.104  Modifications. 

160.201  .Applicability 

160.202  Definitions. 

160.20.3     General  rule  and  exceptions. 
160.204     Proces.s  for  requesting  exception 

determinations 
160  205     Duration  of  effectiveness  of 

exi  eption  determinations. 
160.300     .Applicability 
160.302     Definition.s. 
160  304     Principles  for  achieving 

compliance 

(a)  Cooperation. 

(b)  Assistance. 

160.306     Complaints  to  the  Secretary. 
(a)  Right  to  file  a  complaint. 
(b|  Requirements  for  filing  <  omplaints. 

(c)  Investigation. 
160.308     Compliance  reviews. 

160.310     Responsibilities  of  covered  entities. 

(a)  Provide  records  and  compliance 
reports 

(b)  Cooperate  wiih  complaint 
investigations  and  compliance  reviews. 

(c)  Permit  access  to  information. 
160.312     Secretarial  action  regarding 

complaints  and  compliance  reviews. 

(a)  Resolution  where  noncompliance  is 
indicated. 

(b)  Resolution  when  no  violation  is  found. 
164.102     Statutory  basis. 

164.104     Applicability 

164.106     Relationship  to  other  parts. 

164.500  Applicability 

164.501  Definitions 

164.502  Uses  and  disclosures  of  protected 
health  infonnation:  general  rules. 

(a)  Standard. 

(b)  Standard:  minimum  necessary. 

(c)  Standard:  uses  and  disclosures  of 
protected  health  information  subject  to 
an  agreed  upon  restriction. 

(d)  Standard:  uses  and  disclosures  of  de- 
identified  protected  health  informaUon. 

(e)  Standard:  disclosures  to  business 
associates 

(f)  Standard;  deceased  individuals. 

(g)  Standard:  personal  representatives, 
(h)  Standard:  confidential 

communications. 


(i)  Standard:  uses  and  disclosures 
consistent  with  notice, 
(j)  Standard:  disclosures  by 
whistleblowers  and  workforce  member 
crime  victims. 
164.504     Uses  and  disclosures: 
organizational  requirements. 

(a)  Definitions. 

(b)  Standard:  health  care  component. 

(c)  Implementation  specification: 
application  of  other  provisions. 

(d)  Standard:  affiliated  covered  entities. 

(e)  Standard:  business  associate  contracts. 

(f)  Standard:  requirements  for  group 
health  plans. 

(g)  Standard:  requirements  for  a  covered 
entity  with  multiple  covered  functions. 

164.506  Consent  for  uses  or  disclosures  to 
carry  out  treatment,  payment,  or  health 
care  operations. 

(a)  Standard:  consent  requirement. 

(b)  Implementation  specifications:  general 
requirements. 

(c)  Implementation  specifications:  content 
requirements. 

(d)  Implementation  specifications: 
defective  consents. 

(e)  Standard:  resolving  conflicting 
consents  and  authorizations. 

(f)  Standard:  joint  consents. 

164.508    Uses  and  disclosures  for  which  an- 
authorization  is  required. 

(a)  Standard:  authorizations  for  uses  and 
disclosures. 

(b)  Implementation  specifications:  general 
requirements. 

(c)  Implementation  specifications:  core 
elements  and  requirements. 

(d)  Implementation  specifications: 
authorizations  requested  by  a  covered 
entity  for  its  own  uses  and  disclosures. 

(e)  Implementation  specifications; 
authorizations  requested  by  a  covered 
entity  for  disclosures  by  others. 

(f)  Implementation  specifications: 
authorizations  for  uses  and  disclosures 
of  protected  health  information  created 
for  research  that  includes  treatment  of 
the  individual. 

164.510    Uses  and  disclosures  requiring  an 
opportunity  for  the  individual  to  agree  or 
to  object. 

(a)  Standard:  use  and  disclosure  for 
facility  directories. 

(b)  Standard:  uses  and  disclosures  for 
involvement  in  the  individual's  care  and 
notification  purposes. 

164.512     Uses  and  disclosures  for  which 

consent,  an  authorization,  or  opportunity 
to  agree  or  object  is  not  required. 

(a)  Standard:  uses  and  disclosures 
required  by  law. 

(b)  Standard:  uses  and  disclosures  for 
public  health  activities. 

(c)  Standard:  disclosures  about  victims  of 
abuse,  neglect  or  domestic  violence. 

(d)  Standard:  uses  and  disclosures  for 
health  oversight  activities. 

(e)  Standard:  disclosures  for  judicial  and 
administrative  proceedings. 

(f)  Standard:  disclosures  for  law 
enforcement  purposes. 

(g)  Standard:  uses  and  disclosures  about 
decedents. 

(h)  Standard:  uses  and  disclosures  for 
cadaveric  organ,  eye  or  tissue  donation 
purposes. 
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(i)  Standard:  uses  and  disclosures  for 

research  purposes. 
(j)  Standard:  uses  and  disclosures  to  avert 

a  serious  threat  to  health  or  safety, 
(k)  Standard:  uses  and  disclosures  for 

specialized  government  functions. 
(1)  Standard:  disclosures  for  workers' 

compensation. 
164.514    Other  requirements  relating  to  uses 

and  disclosures  of  protected  health 

information. 

(a)  Standard:  de-identification  of 
protected  health  information. 

(b)  Implementation  specifications: 
requirements  for  de-identification  of 
protected  health  information. 

(c)  Implementation  specifications:  re- 
identification.  , 

(d)  Standard:  minimum  necessary 
requirements. 

(e)  Standard:  uses  and  disclosures  of 
protected  health  information  for 
marketing. 

(f)  Standard:  uses  and  disclosures  for 
fundraising. 

(g)  Standard:  uses  and  disclosures  for 
underwriting  and  related  purposes. 

(h)  Standard:  verification  requirements 
164.520     Notice  of  privacy  practices  for 
protected  health  information. 

(a)  Standard:  notice  of  privacy  practices. 

(b)  Implementation  specifications:  content 
of  notice. 

(c)  Implementation  specifications: 
provision  of  notice. 

(d)  Implementation  specifications:  joint 
notice  by  separate  covered  entities. 

(e)  Implementation  specifications: 
documentation. 

164.522     Rights  to  request  privacy  protection 
for  protected  health  information. 

(a)  Standard:  right  of  an  individual  to 
request  restriction  of  uses  and 
disclosures. 

(b)  Standard:  confidential 
communications  requirements. 

164.524     Access  of  individuals  to  protected 
health  information. 

(a)  Standard:  access  to  protected  health 
information. 

(b)  Implementation  specifications: 
requests  for  access  and  timely  action. 

(c)  Implementation  specifications: 
provision  of  access. 

(d)  Implementation  specifications:  denial 
of  access. 

(e)  Implementation  specification: 
documentation. 

164.526    Amendment  of  protected  health 
information. 

(a)  Standard:  right  to  amend. 

(b)  Implementation  specifications: 
requests  for  amendment  and  timely 
action. 

(c)  Implementation  specifications: 
accepting  the  amendment. 

(d)  Implementation  specifications: 
denying  the  amendment. 

(e)  Implementation  specification:  actions 
on  notices  of  amendment. 

(f)  Implementation  specifiotion: 
documentation. 

164.528     Accounting  of  disclosures  of 
protected  health  information, 
(a)  Standard:  right  to  an  accounting  of 
disclosures  of  protected  health 
information. 


(b)  Implementation  specifications:  content 
of  the  accounting. 

(c)  Implementation  specifications: 
provision  of  the  accounting. 

(d)  Implementation  specification: 
documentation. 

164.530     Administrative  requirements. 

(a)  Standard:  personnel  designations. 

(b)  Standard:  training. 

(c)  Standard:  safeguards. 

(d)  Standard;  complaints  to  the  covered 
entity. 

(e)  Standard;  sanctions 

(f)  Standard;  mitigation. 

(g)  Standard;  refraining  from  intimidating 
or  retaliatory  acts. 

(h)  Standard:  waiver  of  rights, 
(i)  Standard:  policies  and  procedures, 
(j)  Standard:  documentation, 
(k)  Standard:  group  health  plans. 
164.532     Transition  provisions. 

(a)  Standard:  effect  of  prior  consents  and 
authorizations. 

(b)  Implementation  specification: 
requirements  for  retaining  effectiveness 
of  prior  consents  and  authorizations. 

164.534     Compliance  dates  for  initial 

implementation  of  the  privacy  standards. 

(a)  Health  care  providers. 

(b)  Health  plans. 

(c)  Health  care  clearinghouses. 

Purpose  of  the  Administrative 
Simplification  Regulations 

This  regulation  has  three  major 
purposes:  (1)  To  protect  and  enhance 
the  rights  of  consumers  by  providing 
them  access  to  their  health  information 
and  controlling  the  inappropriate  use  of 
that  information;  (2)  to  improve  the 
quality  of  health  care  in  the  U.S.  by 
restoring  trust  in  the  health  care  system 
among  consumers,  health  care 
professionals,  and  the  multitude  of 
organizations  and  individuals 
committed  to  the  delivery  of  care;  and 
(3)  to  improve  the  efficiency  and 
effectiveness  of  health  care  delivery  by 
creating  a  nationail  fi-amework  for  health 
privacy  protection  that  builds  on  efforts 
by  states,  health  systems,  and  individual 
organizations  and  individuals. 

This  regulation  is  the  second  final 
regulation  to  be  issued  in  the  package  of 
rules  mandated  under  title  II  subtitle  F 
section  261-264  of  the  Health  Insiu-ance 
Portability  and  Accountability  Act  of 
1996  (HIPAA),  Public  Law  104-191, 
titled  "Administrative  Simplification." 
Congress  called  for  steps  to  improve 
"the  efficiency  and  effectiveness  of  the 
health  care  system  by  encouraging  the 
development  of  a  health  information 
system  through  the  establishment  of 
standards  and  requirements  for  the 
electronic  transmission  of  certain  health 
information."  To  achieve  that  end. 
Congress  required  the  Department  to 
promulgate  a  set  of  interlocking 
regulations  establishing  standards  and 
protections  for  health  information 
systems.  The  first  regulation  in  this  set. 


Standards  for  Electronic  Transactions  65 
FR  50312,  was  published  on  August  17, 
2000  (the  "Transactions  Rule").  This 
regulation  establishing  Standards  for 
Privacy  of  Individually  Identifiable 
Health  Information  is  the  second  final 
rule  in  the  package.  A  rule  establishing 
a  unique  identifier  for  employers  to  use 
in  electronic  health  care  transactions,  a 
rule  establishing  a  unique  identifier  for 
providers  for  such  transactions,  and  a 
rule  establishing  standards  for  the 
security  of  electronic  information 
systems  have  been  proposed.  See  63  FR 
25272  and  25320  (Mav  7,  1998);  63  FR 
32784  (June  16,  1998);  63  FR  43242 
(August  12,  1998).  Still  to  be  proposed 
are  rules  establishing  a  unique  identifier 
for  health  plans  for  electronic 
transactions,  standards  for  claims 
attachments,  and  standards  for 
transferring  among  health  plans 
appropriate  standard  data  elements 
needed  for  coordination  of  benefits.  (See 
section  C.  below,  for  a  more  detailed 
explanation  of  the  statutory  mandate  for 
these  regulations.) 

In  enacting  HIPAA,  Congress 
recognized  the  fact  that  administrative 
simplification  cannot  succeed  if  we  do 
not  also  protect  the  privacy  and 
confidentiality  of  personal  health 
information.  The  provision  of  high- 
quality  health  care  requires  the 
exchange  of  personal,  often-sensitive 
information  between  an  individual  and 
a  skilled  practitioner.  Vital  to  that 
interaction  is  the  patient's  ability  to 
trust  that  the  information  shared  will  be 
protected  and  kept  confidential.  Yet 
many  patients  are  concerned  that  their 
infonnation  is  not  protected.  Among  the 
factors  adding  to  this  concern  are  the 
growth  of  the  number  of  organizations 
involved  in  the  provision  of  care  and 
the  processing  of  claims,  the  growing 
use  of  electronic  infonnation 
technology,  increased  efforts  to  market 
health  care  and  other  products  to 
consumers,  and  the  increasing  ability  to 
collect  highly  sensitive  information 
about  a  person's  current  and  future 
health  status  as  a  result  of  advances  in 
scientific  research. 

Rules  requiring  the  protection  of 
health  privacy  in  the  United  States  have 
been  enacted  primarily  by  the  states. 
While  virtually  ever\'  state  has  enacted 
one  or  more  laws  to  safeguard  privacy, 
these  laws  vary  significantly  from  state 
to  state  and  typically  apply  to  only  part 
of  the  health  care  system.  Many  states 
have  adopted  laws  that  protect  the 
health  information  relating  to  certain 
health  conditions  such  as  mental 
illness,  communicable  diseases,  cancer, 
HIV/AIDS,  and  other  stigmatized 
conditions.  An  examination  of  state 
health  privacy  laws  and  regulations. 
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however,  found  that  "state  laws,  with  a 
few  notable  exceptions,  do  not  extend 
comprehensive  protections  to  people's 
medical  records  '  Many  state  rules  fail 
to  provide  such  basic  protections  as 
ensuring  a  patient's  legal  right  to  see  a 
copy  of  his  or  her  medical  record.  See 
Health  Privacy  Project,  "The  State  of 
Health  Privacy:  An  Uneven  Terrain." 
Institute  for  Health  Care  Research  and 
Policy,  Georgetown  University  (July 
1999)  (http://www.healthprivacy.org) 
(the  "Georgetown  Study"). 

Until  now,  virtually  no  federal  rules 
existed  to  protect  the  privacy  of  health 
information  and  guarantee  patient 
access  to  such  information.  This  final 
rule  establishes,  for  the  first  time,  a  set 
of  basic  national  privacy  standards  and 
fair  information  practices  that  provides 
all  .\mericans  with  a  basic  level  of 
protection  and  peace  of  mind  that  is 
essential  to  their  full  participation  in 
their  care.  The  rule  sets  a  floor  of 
ground  rules  for  health  care  providers, 
health  plans,  and  health  care 
clearinghouses  to  follow,  in  order  to 
protect  patients  and  encourage  them  to 
seek  needed  care.  The  rule  seeks  to 
balance  the  needs  of  the  individual  with 
the  needs  of  the  society-.  It  creates  a 
framework  of  protection  that  can  be 
strengthened  by  both  the  federal 
government  and  by  states  as  health 
information  systems  continue  to  evolve. 

Seed  for  a  Xational  Health  Privacy 
Framework 

The  Importance  of  Privacy 

Privacy  is  a  fundamental  right.  As 
such,  it  must  be  viewed  differently  than 
any  ordinary  economic  good.  The  costs 
and  benefits  of  a  regulation  must,  of 
course,  be  considered  as  a  means  of 
identifying  and  weighing  options  At  the 
same  time,  it  is  important  not  to  lose 
sight  of  the  inherent  meaning  of  privacy: 
it  speaks  to  our  individual  and 
collective  freedom 

A  right  to  privacy  in  personal 
information  has  historically  found 
expression  in  American  law  All  fifty 
states  today  recognize  m  tort  law  a 
common  law  or  statutory  right  to 
privacy.  Many  states  specifically 
provide  a  remedy  for  public  revelation 
of  private  facts.  Some  states,  such  as 
California  and  Tennessee,  have  a  right 
to  privacy  as  a  matter  of  state 
constitutional  law.  The  multiple 
historical  sources  for  legal  rights  to 
privacy  are  traced  in  many  places, 
including  Chapter  13  of  Alan  Westin's 
Privacy  and  Freedom  and  in  Ellen 
Alderman  &  Caroline  Kennedy,  The 
Right  to  Privacy  (1995). 

Throughout  our  nation's  history,  we 
have  placed  the  rights  of  the  individual 


at  the  forefront  of  our  democracy.  In  the 
Declaration  of  Independence,  we 
asserted  the  "unalienable  right"  to  "life, 
liberty  and  the  pursuit  of. happiness." 
Many  of  the  most  basic  protections  in 
the  Constitution  of  the  United  States  are 
imbued  with  an  attempt  to  protect 
individual  privacy  while  balancing  it 
against  the  larger  social  purposes  of  the 
nation. 

To  take  but  one  example,  the  Fourth 
Amendment  to  the  United  States 
Constitution  guarantees  that  "the  right 
of  the  people  to  be  secure  in  their 
persons,  houses,  papers  and  effects, 
against  unreasonable  searches  and 
seizures,  shall  not  be  violated."  By 
referring  to  the  need  for  security  of 
"persons"  as  well  as  "papers  and 
effects  "  the  Fourth  Amendment  suggests 
enduring  values  in  American  law  that 
relate  to  privacy  The  need  for  security 
of  "persons"  is  consistent  with 
t)btaining  patient  consent  before 
performing  invasive  medical 
procedures.  The  need  for  security  in 
■papers  and  effects"  underscores  the 
importance  of  protecting  information 
about  the  person,  contained  in  sources 
such  as  personal  diaries,  medical 
records,  or  elsewhere.  As  is  generally 
true  for  the  right  of  privacy  in 
information,  the  right  is  not  absolute. 
The  test  instead  is  what  constitutes  an 
"unreasonable"  search  of  the  papers  and 
effects. 

The  United  States  Supreme  Court  has 
upheld  the  constitutional  protection  of 
personal  health  information.  In  Whalen 
v  Roe.  429  US.  589  (1977).  the  Court 
analyzed  d  New  York  statute  that 
created  a  database  of  persons  who 
obtained  drugs  for  which  there  was  both 
a  lawful  and  unlawful  market.  The 
Court,  in  upholding  the  statute, 
r«H:ognized  at  least  two  different  kinds 
of  interests  within  the  constitutionally 
protected  "zone  of  privacy."  "One  is  the 
individual  interest  in  avoiding 
disclosure  of  personal  matters,  "  such  as 
this  regulation  principally  addresses. 
This  interest  in  avoiding  disclosure, 
discussed  in  Whalen  in  the  context  of 
medical  information,  was  found  to  be 
distinct  from  a  different  line  of  cases 
concerning  "the  interest  in 
independence  in  making  certain  kinds 
of  important  decisions." 

Individuals'  right  to  privacy  in 
information  about  themselves  is  not 
absolute.  It  does  not,  for  instance, 
prevent  reporting  of  public  health 
information  on  communicable  diseases 
or  stop  law  enforcement  from  getting 
information  when  due  process  has  been 
observed.  But  many  people  believe  that 
individuals  should  have  some  right  to 
control  personal  and  sensitive 
information  about  themselves.  Among 


different  sorts  of  personal  information, 
health  information  is  among  the  most 
sensitive.  Many  people  believe  that 
details  about  their  physical  self  should 
not  generally  be  put  on  display  for 
neighbors,  employers,  and  government 
officials  to  see.  Informed  consent  laws 
place  limits  on  the  ability  of  other 
persons  to  intrude  physically  on  a 
person's  body.  Siniilar  concerns  apply 
to  intrusions  on  information  about  the 
person. 

Moving  beyond  these  facts  of  physical 
treatment,  there  is  also  significant 
intrusion  when  records  reveal  details 
about  a  person's  mental  state,  such  as 
during  treatment  for  mental  health.  If,  in 
Justice  Brandeis'  words,  the  "right  to  be 
let  alone  "  means  anything,  then  it  likely 
applies  to  having  outsiders  have  access 
to  one's  intimate  thoughts,  words,  and 
emotions.  In  the  recent  case  of  Jaffee  v, 
Redmond.  116  S.Ct.  1923  (1996),  the 
Supreme  Court  held  that  statements 
made  to  a  therapist  during  a  counseling 
session  were  protected  against  civil 
discovery  under  the  Federal  Rules  of 
Evidence.  The  Court  noted  that  all  fifty 
states  have  adopted  some  form  of  the 
psychotherapist-patient  privilege.  In 
upholding  the  federal  privilege,  the 
Supreme  Court  stated  that  it  "serves  the 
public  interest  by  facilitating  the 
appropriate  treatment  for  individuals 
suffering  the  effects  of  a  mental  or 
emotional  problem.  The  mental  health 
of  our  citizenry,  no  less  than  its  physical 
health,  is  a  public  good  of  transcendent 
importance." 

Many  writers  have  urged  a 
philosophical  or  common-sense  right  to 
privacy  in  one's  personal  information. 
Examples  include  Alan  Westin,  Privacy 
and  Freedom  (1967)  and  Janna 
Malamud  Smith,  Private  Matters:  In 
Defense  of  the  Personal  Life  (1997). 
These  writings  emphasize  the  link 
between  privacy  and  freedom  and 
privacy  and  the  "personal  life,"  or  the 
ability  to  develop  one's  own  personality 
and  self-expression.  Smith,  for  instance, 
states: 

The  bottom  line  is  clear.  If  we  continually. 
gratuitou.sly.  reveal  other  people's  privacies, 
we  harm  them  and  ourselves,  we  undermine 
the  richness  of  the  personal  life,  and  we  fuel 
ij  social  atmosphere  of  mutual  exploitation. 
Let  me  put  it  another  way:  Little  in  life  is  as 
precious  as  the  freedom  to  say  and  do  things 
with  people  you  love  that  you  would  not  say 
or  do  if  someone  else  were  present.  And  few 
experiences  are  as  fundamental  to  liberty  and 
autonomy  as  maintaining  control  over  when, 
how,  to  whom,  and  where  you  disclose 
personal  material.  Id.  at  240-241. 

In  1890,  Louis  D.  Brandeis  and 
Samuel  D.  Warren  defined  the  right  to 
privacy  as  "the  right  to  be  let  alone  " 
See  L.  Brandeis,  S.  Warren,  "The  Right 
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To  Privacy."  4  Harv.L.Rev.  193.  More 
than  a  century  later,  privacy  continues 
to  play  an  important  role  in  Americans' 
lives.  In  their  book.  The  Right  to 
Privacy,  (Alfred  A.  Knopf,  New  York, 
1995)  Ellen  Alderman  and  Caroline 
Kennedy  describe  the  importance  of 
privacy  in  this  way: 

Privacy  covers  many  things.  It  protects  the 
solitude  necessary  for  creative  thought.  It 
allows  us  the  independence  that  is  part  of 
raising  a  family.  It  protects  our  right  to  be 
secure  in  our  own  homes  and  possessions, 
assured  that  the  government  cannot  come 
barging  in.  Privacy  also  encompasses  our 
right  to  self-determination  and  to  define  who 
we  are.  Although  we  live  in  a  world  of  noisy 
self-confession,  privacy  allows  us  to  keep 
certain  facts  to  ourselves  if  we  so  choose.  The 
right  to  privacy,  it  seems,  is  what  makes  us 
civilized. 

Or,  as  Cavoukian  and  Tapscott  observed 
the  right  of  privacy  is:  "the  claim  of 
individuals,  groups,  or  institutions  to 
determine  for  themselves  when,  how, 
and  to  what  extent  information  about 
them  is  communicated."  See  A. 
Cavoukian,  D.  Tapscott,  "Who  Knows: 
Safeguarding  Your  Privacy  in  a 
Networked  World,"  Random  House 
(1995). 

Increasing  Public  Concern  About  Loss  of 
Privacy 

Today,  it  is  virtually  impossible  for 
any  person  to  be  truly  "let  alone."  The 
average  American  is  inundated  with 
requests  for  information  from  potential 
employers,  retail  shops,  telephone 
marketing  firms,  electronic  marketers, 
banks,  insurance  companies,  hospitals, 
physicians,  health  plans,  and  others.  In 
a  1998  national  survey,  88  percent  of 
consumers  said  they  were  "concerned" 
by  the  amount  of  information  being 
requested,  including  55  percent  who 
said  they  were  "very  concerned."  See 
Privacy  and  American  Business,  1998 
Privacy  Concerns  &  Consumer  Choice 
Survey  (http://www.pandab.org}.  These 
worries  are  not  just  theoretical. 
Consumers  who  use  the  Internet  to 
make  purchases  or  request  "free" 
information  often  are  asked  for  personal 
and  financial  information.  Companies 
making  such  requests  routinely  promise 
to  protect  the  confidentiality  of  that 
information.  Yet  several  firms  have  tried 
to  sell  this  information  to  other 
companies  even  after  promising  not  to 
do  so. 

Americans'  concern  about  the  privacy 
of  their  health  information  is  part  of  a 
broader  anxiety  about  their  lack  of 
privacy  in  an  array  of  areas.  A  series  of 
national  public  opinion  polls  conducted 
by  Louis  Harris  &  Associates  documents 
a  rising  level  of  public  concern  about 
privacy,  growing  from  64  percent  in 


1978  to  82  percent  in  1995.  Over  80 
percent  of  persons  surveyed  in  1999 
agreed  with  the  statement  that  they  had 
"'lost  all  control  over  their  personal 
information."  See  Harris  Equifax.  Health 
Information  Privacy  Study  (1993)  (http:/ 
/www.epic.org/privacy/medical/ 
polls.html).  A  Wall  Street  Journal/ABC 
poll  on  September  16,  1999  asked 
Americans  what  concerned  them  most 
in  the  coming  century.  "Loss  of  personal 
privacy"  was  the  first  or  second  concern 
of  29  percent  of  respondents.  All  other 
issues,  such  a  terrorism,  world  warj  and 
global  warming  had  scores  of  23  percent 
or  less. 

This  growing  concern  stems  from 
several  trends,  including  the  growing 
use  of  interconnected  electronic  media 
for  business  and  personal  activities,  our 
increasing  ability  to  know  an 
individual's  genetic  make-up,  and,  in 
health  care,  the  increasing  complexity  of 
the  system.  Each  of  these  trends  brings 
the  potential  for  tremendous  benefits  to 
individuals  and  society  generally.  At  the 
same  time,  each  also  brings  new 
potential  for  invasions  of  our  privacy. 

Increasing  Use  of  Interconnected 
Electronic  Information  Systems 

Until  recently,  health  information  was 
recorded  and  maintained  on  paper  and 
stored  in  the  offices  of  community- 
based  physicians,  nurses,  hospitals,  and 
other  health  care  professionals  and 
institutions.  In  some  ways,  this 
imperfect  system  of  record  keeping 
created  a  false  sense  of  privacy  among 
patients,  providers,  and  others.  Patients' 
health  information  has  never  remained 
completely  confidential.  Until  recently, 
however,  a  breach  of  confidentiality 
involved  a  physical  exchange  of  paper 
records  or  a  verbal  exchange  of 
information.  Today,  however,  more  and 
more  health  care  providers,  plans,  and 
others  are  utilizing  electronic  means  of 
storing  and  transmitting  health 
information.  In  1996,  the  health  care 
industry  invested  an  estimated  $10 
billion  to  $15  billion  on  information 
technology.  See  National  Research 
Council,  Computer  Science  and 
Telecommunications  Board,  "For  the 
Record:  Protecting  Electronic  Health 
Information,"  (1997).  The  electronic 
information  revolution  is  transforming 
the  recording  of  health  information  so 
that  the  disclosure  of  information  may 
require  only  a  push  of  a  button.  In  a 
matter  of  seconds,  a  person's  most 
profoundly  private  information  can  be 
shared  with  hundreds,  thousands,  even 
millions  of  individuals  and 
organizations  at  a  time.  While  the 
majority  of  medical  records  still  are  in 
paper  form,  information  from  those 


records  is  often  copied  and  transmitted 
through  electronic  means. 

This  ease  of  information  collection, 
organization,  retention,  and  exchange 
made  possible  by  the  advances  in 
computer  and  other  electronic 
technology  affords  many  benefits  to 
individuals  and  to  the  health  care 
industry.  Use  of  electronic  information 
has  helped  to  speed  the  deliver^'  of 
effective  care  and  the  processing  of 
billions  of  dollars  worth  of  health  care 
claims.  Greater  use  of  electronic  data 
has  also  increased  our  ability  to  identify 
and  treat  those  who  are  at  risk  for 
disease,  conduct  vital  research,  detect 
fraud  and  abuse,  and  measure  and 
improve  the  quality  of  care  delivered  in 
the  U.S.  The  National  Research  Coimcil 
recently  reported  that  "the  Internet  has 
great  potential  to  improve  Americans  " 
health  by  enhancing  communications 
and  improving  access  to  information  for 
care  providers,  patients,  health  plan 
administrators,  public  health  officials, 
biomedical  researchers,  and  other  health 
professionals.  "  See  ""Networking  Health; 
Prescriptions  for  the  Internet,  "  National 
Academy  of  Sciences  (2000). 

At  the  same  time,  these  advances  have 
reduced  or  eliminated  many  of  the 
financial  and  logistical  obstacles  that 
previously  served  to  protect  the 
confidentiality  of  health  information 
and  the  privacy  interests  of  individuals. 
And  they  have  made  our  information 
available  to  many  more  people.  The 
shift  from  paper  to  electronic  records, 
with  the  accompanying  greater  flows  of 
sensitive  health  information,  thus 
strengthens  the  arguments  for  giving 
legal  protection  to  the  right  to  privacy 
in  health  information.  In  an  earlier 
period  where  it  was  far  more  expensive 
to  access  and  use  medical  records,  the 
risk  of  harm  to  individuals  was 
relatively  low.  In  the  potential  near 
future,  when  technology  makes  it  almost 
free  to  send  lifetime  medical  records 
over  the  Internet,  the  risks  may  grow 
rapidly.  It  may  become  cost-effective, 
for  instance,  for  companies  to  offer 
services  that  allow  purchasers  to  obtain 
details  of  a  person's  physical  and 
mental  treatments.  In  addition  to 
legitimate  possible  uses  for  such 
services,  malicious  or  inquisitive 
persons  may  download  medical  records 
for  purposes  ranging  from  identity  theft 
to  embarrassment  to  prurient  interest  in 
the  life  of  a  celebrity  or  neighbor.  The 
comments  to  the  proposed  privacy  rule 
indicate  that  many  persons  believe  that 
they  have  a  right  to  live  in  society 
without  having  these  details  of  their 
lives  laid  open  to  unknown  and 
possibly  hostile  eyes.  These 
technological  changes,  in  short,  may 
provide  a  reason  for  institutionalizing 
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privacy  protections  in  situations  where 
the  risk  of  harm  did  not  previously 
justify  writing  such  protections  into 
law. 

The  growing  level  of  trepidation  about 
privacy  in  general,  noted  above,  has 
tracked  the  rise  in  electronic 
information  technology.  Americans 
have  embraced  the  use  of  the  Internet 
and  other  forms  of  electronic 
information  as  a  way  to  provide  greater 
access  to  information,  save  time,  and 
save  money.  For  example.  60  percent  of 
Americans  surveyed  in  1999  reported 
that  they  have  a  computer  in  their 
home:  82  percent  reported  that  they 
have  used  a  computer;  64  percent  say 
they  have  used  the  Internet;  and  58 
percent  have  sent  an  e-mail.  Among 
those  who  are  under  the  age  of  60.  these 
percentages  are  even  higher.  See 
"National  Survey  of  Adults  on 
Technology,"  Henry  f.  Kaiser  Family 
Foundation  (February.  2000).  But  59 
percent  of  Americans  reported  that  they 
worr\'  that  an  unauthorized  person  will 
gain  access  to  their  information.  A 
recent  survey  suggests  that  75  percent  of 
consumers  seeking  health  information 
on  the  Internet  are  concerned  or  ver>' 
concerned  about  the  health  sites  they 
visit  sharing  their  personal  health 
information  with  a  third  party  without 
their  permission.  Ethics  Survey  of 
Consumer  Attitudes  about  Health  Web 
Sites,  California  Health  Care 
Foundation,  at  3  (Januarv'.  2000). 

Unless  public  fears  are  allayed,  we 
will  be  unable  to  obtain  the  full  benefits 
of  electronic  technologies.  The  absence 
of  national  standards  for  the 
confidentiality  of  health  information  has 
made  the  health  care  industry*  and  the 
population  in  general  uncomfortable 
about  this  primarily  financially -driven 
expansion  in  the  use  of  electronic  data. 
Many  plans,  providers,  and 
clearinghouses  have  taken  steps  to 
safeguard  the  privacy  of  individually 
identifiable  health  information.  Yet  they 
must  currently  rely  on  a  patchwork  of 
State  laws  and  regulations  that  are 
incomplete  and,  at  times,  inconsistent 
States  have,  to  varying  degrees, 
attempted  to  enhance  confidentiality  by 
establishing  laws  governing  at  least 
some  aspects  of  medical  record  privacy 
This  approach,  though  a  step  in  the 
right  direction,  is  inadequate.  These 
laws  fail  to  provide  a  consistent  or 
comprehensive  legal  foundation  of 
health  information  privacy.  For 
example,  there  is  considerable  variation 
among  the  states  in  the  type  of 
information  protected  and  the  scope  of 
the  protections  provided.  See 
Georgetown  Study,  at  Executive 
Summary;  Lawrence  O.  Gostin,  Zita 
Lazzarrini,  Kathleen  M.  Flahertv, 


Legislative  Survey  of  State 
Confidentiality  Laws,  with  Specific 
Emphasis  on  HIV  and  Immunization, 
Report  to  Centers  for  Disease  Control, 
Council  of  State  and  Territorial 
Epidemiologists,  and  Task  Force  for 
Child  Survival  and  Development,  Carter 
Presidential  Center  (1996)  (Gostin 
Study). 

Moreover,  electronic  health  data  is 
becoming  increasingly  "national":  as 
more  information  becomes  available  in 
electronic  form,  it  can  have  value  far 
beyond  the  immediate  community 
where  the  patient  resides.  Neither 
private  action  nor  state  laws  provide  a 
sufficiently  comprehensive  and  rigorous 
legal  structure  to  allay  public  concerns, 
protect  the  right  to  privacy,  and  correct 
the  market  failures  caused  by  the 
absence  of  privacy  protections  (see 
discussion  below  of  market  failure 
under  section  V.C).  Hence,  a  national 
policy  with  consistent  rules  is  necessary 
to  encourage  the  increased  and  proper 
use  of  electronic  information  while  also 
protecting  the  very  real  needs  of 
patients  to  safeguard  their  privacy. 

Advances  in  Genetic  Sciences 

Recently,  scientists  completed  nearly 
a  decade  of  work  unlocking  the 
mysteries  of  the  human  genome, 
creating  tremendous  new  opportunities 
to  identify  and  prevent  many  of  the 
leading  causes  of  death  and  disability  in 
this  country  and  around  the  world.  Yet 
the  absence  of  privacy  protections  for 
health  information  endanger  these 
efforts  by  creating  a  barrier  of  distrust 
and  suspicion  among  consumers.  A 
1995  national  poll  found  that  more  than 
85  percent  of  those  surveyed  were  either 
'very  concerned"  or  "somewhat 
concerned"  that  insurers  and  employers 
might  gain  access  to  and  use  genetic 
information.  See  Harris  Poll,  1995  #34. 
Sixty-three  percent  of  the  1.000 
participants  in  a  1997  national  survey 
said  they  would  not  take  genetic  tests  if 
insurers  and  employers  could  gain 
access  to  the  results.  See  "Genetic 
Information  and  the  Workplace." 
Department  of  Labor,  Department  of 
Health  and  Human  Services,  Equal 
Employment  Opportunity  Commission, 
lanuary  20,  1998.  "In  genetic  testing 
studies  at  the  National  Institutes  of 
Health,  thirtv-two  percent  of  eligible 
people  who  were  offered  a  test  for  breast 
cancer  risk  declined  to  take  it.  citing 
concerns  about  loss  of  privacy  and  the 
potential  for  discrinrination  in  health 
insurance  "  .Sen.  Leahy's  comments  for 
March  10.  1999  Introduction  of  the 
Medical  Information  Privacy  and 
Security  Act 


The  Changing  Health  Care  System 

The  number  of  entities  who  are 
maintaining  and  transmitting 
individually  identifiable  health 
information  has  increased  significantly 
over  the  last  10  years.  In  addition,  the 
rapid  growth  of  integrated  health  care 
delivery  systems  requires  greater  use  of 
integrated  health  information  systems. 
The  health  care  industry  has  been 
transformed  from  one  that  relied 
primarily  on  one-on-one  interactions 
between  patients  and  clinicians  to  a 
system  of  integrated  health  care  delivery 
networks  and  managed  care  providers. 
Such  a  system  requires  the  processing 
and  collection  of  information  about 
patients  and  plan  enrollees  (for 
example,  in  claims  files  or  enrollment 
records),  resulting  in  the  creation  of 
databases  that  can  be  easily  transmitted. 
This  dramatic  change  in  the  practice  of 
medicine  brings  with  it  important 
prospects  for  the  improvement  of  the 
quality  of  care  and  reducing  the  cost  of 
that  care.  It  also,  however,  means  that 
increasing  numbers  of  people  have 
access  to  health  information.  And.  as 
health  plan  functions  are  increasingly 
outsourced,  a  growing  number  of 
organizations  not  affiliated  with  our 
physicians  or  health  plans  also  have 
access  to  health  information. 

According  to  the  American  Health 
Information  Management  Association 
(AHIMA),  an  average  of  150  people 
"from  nursing  staff  to  x-ray  technicians, 
to  billing  clerks"  have  access  to  a 
patient  s  medical  records  during  the 
course  of  a  typical  hospitalization. 
While  many  of  these  individuals  have  a 
legitimate  need  to  see  all  or  part  of  a 
patient's  records,  no  laws  govern  who 
those  people  are.  what  information  they 
are  able  to  see.  and  what  they  are  and 
are  not  allowed  to  do  with  that 
information  once  they  have  access  to  it. 
According  to  the  National  Research 
Council,  individually  identifiable  health 
information  frequently  is  shared  with: 

•  Consulting  physicians; 

•  Managed  care  organizations; 

•  Health  insurance  companies 

•  Life  insurance  companies: 

•  Self-insured  employers: 

•  Pharmacies: 

•  Pharmacy  benefit  managers; 

•  Clinical  laboratories; 

•  Accrediting  organizations; 

•  State  and  Federal  statistical 
agencies;  and 

•  Medical  information  bureaus. 

Much  of  this  sharing  of  information  is 
done  without  the  knowledge  of  the 
patient  involved.  While  many  of  these 
functions  are  important  for  smooth 
functioning  of  the  health  care  system, 
there  are  no  rules  governing  how  that 
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information  is  used  by  secondary  and 
tertiary  users.  For  example,  a  pharmacy 
benefit  manager  could  receive 
information  to  determine  whether  an 
insurance  plan  or  HMO  should  cover  a 
prescription,  but  then  use  the 
information  to  market  other  products  to 
the  same  patient.  Similarly,  many  of  us 
obtain  health  insurance  coverage  though 
our  employer  and,  in  some  instances, 
the  employer  itself  acts  as  the  insurer. 
In  these  cases,  the  employer  will  obtain 
identifiable  health  information  about  its 
employees  as  part  of  the  legitimate 
hedth  insurance  functions  such  as 
claims  processing,  quality  improvement, 
and  fraud  detection  activities.  At  the 
same  time,  there  is  no  comprehensive 
protection  prohibiting  the  employer 
from  using  that  information  to  make 
decisions  about  promotions  or  job 
retention. 

Public  concerns  reflect  these 
developments,  A  1993  Lou  Harris  poll 
found  that  75  percent  of  those  surveyed 
worry  that  medical  information  from  a 
computerized  national  health 
information  system  will  be  used  for 
many  non-health  reasons,  and  38 
percent  are  very  concerned.  This  poll, 
taken  during  the  health  reform  efforts  of 
1993,  showed  that  85  percent  of 
respondents  believed  that  protecting  the 
corifidentiality  of  medical  records  is 
"absolutely  essential"  or  "very 
essential"  in  health  care  reform.  An 
ACLU  Poll  in  1994  also  found  that  75 
percent  of  those  siu^^eyed  are  concerned 
a  "great  deal"  or  a  "fair  amoimt"'  about 
insurance  companies  putting  medical 
information  about  them  into  a  computer 
information  bank  to  which  others  have 
access.  Harris  Equifax,  Health 
Information  Privacy  Study  2,33  (1993) 
http :  // wwrw .  epic .  org/pri  vacy/medical/ 
poll.html.  Another  survey  foimd  that  35 
percent  of  Fortune  500  companies  look 
at  people's  medical  records  before 
making  hiring  and  promotion  decisions. 
Starr.  Paul.  "Health  and  the  Right  to 
Privacy,"  American  Journal  of  Law  and 
Medicine,  1999.  Vol  25,  pp.  193-201. 

Concerns  about  the  lack  of  attention 
to  information  privacy  in  the  health  care 
industry  are  not  merely  theoretical.  In 
the  absence  of  a  national  legal 
framework  of  health  privacy 
protections,  consiuners  are  increasingly 
vulnerable  to  the  exposure  of  their 
personal  health  information.  Disclosiu-e 
of  individually  identifiable  information 
can  occur  deliberately  or  accidentally 
and  can  occur  within  an  organization  or 
be  the  result  of  an  external  breach  of' 
security.  Examples  of  recent  privacy 
breaches  include: 

•  A  Michigan-based  health  system 
accidentally  posted  the  medical  records 
of  thousands  of  patients  on  the  Internet 


(The  Aim  Arbor  News,  Februarv  10. 
1999). 

•  A  Utah-based  pharmaceutical 
benefits  management  firm  used  patient 
data  to  solicit  business  for  its  owner,  a 
drug  store  (Kiplingers,  February  2000). 

•  An  employee  of  the  Tampa,  Florida, 
health  department  took  a  computer  disk 
containing  the  names  of  4.000  people 
who  had  tested  positive  for  HIV.  the 
virus  that  causes  AIDS  (USA  Today, 
October  10,  1996). 

•  The  health  insurance  claims  forms 
of  thousands  of  patients  blew  out  of  a 
truck  on  its  way  to  a  recycling  center  in 
East  Hartford,  Coimecticut  (The 
Hartford  Courant,  May  14.  1999). 

•  A  patient  in  a  Boston-area  hospital 
discovered  that  her  medical  record  had 
been  read  by  more  than  200  of  the 
hospital's  employees  (The  Boston  Globe. 
August  1,  2000). 

•  A  Nevada  woman  who  purchased  a 
used  computer  discovered  that  the 
computer  still  contained  the 
prescription  records  of  the  customers  of 
the  pharmacy  that  had  previously 
owned  the  computer.  The  pharmacy 
data  base  included  names,  addresses, 
social  seciuity  numbers,  and  a  list  of  all 
the  medicines  the  customers  had 
purchased.  (The  New  York  Times,  April 
4,  1997  and  April  12.  1997). 

•  A  speculator  bid  $4000  for  the 
patient  records  of  a  family  practice  in 
South  Carolina.  Among  the 
businessman's  uses  of  the  purchased 
records  was  selling  them  back  to  the 
former  patients.  (New  York  Times. 
August  14,  1991). 

•  In  1993,  the  Boston  Globe  reported 
that  Johnson  and  Johnson  marketed  a 
list  of  5  million  names  and  addresses  of 
elderly  incontinent  women.  (ACLU 
Legislative  Update.  April  1998). 

•  A  few  weeks  after  an  Orlando 
woman  had  her  doctor  perform  some 
routine  tests,  she  received  a  letter  from 
a  drug  company  promoting  a  treatment 
for  her  high  cholesterol.  (Orlando 
Sentinel,  November  30.  1997). 

No  matter  how  or  why  a  disclosure  of 
personal  information  is  made,  the  harm 
to  the  individual  is  the  same.  In  the  face 
of  industry  evolution,  the  potential 
benefits  of  our  changing  health  care 
system,  and  the  real  risks  and 
occurrences  of  harm,  protection  of 
privacy  must  be  built  into  the  routine 
operations  of  our  health  care  system. 

Privacy  Is  Necessary  To  Secure 
Effective,  High  Quality  Health  Care 

While  privacy  is  one  of  the  key  values 
on  which  oin  society  is  built,  it  is  more 
than  an  end  in  itself.  It  is  also  necessar\' 
for  the  effective  delivery  of  health  care, 
both  to  individuals  and  to  populations. 
The  market  failures  caused  by  the  lack 


of  effective  privacy  protections  for 
health  information  are  discussed  below 
(see  section  V.C  below).  Here,  we 
discuss  how  privacy  is  a  necessary 
foundation  for  deliver*'  of  high  quality 
health  care.  In  short,  the  entire  health 
care  system  is  built  upon  the 
willingness  of  individuals  to  share  the 
most  intimate  details  of  their  lives  with 
their  health  care  providers. 

The  need  for  privacy  of  health 
information,  in  particular,  has  long  been 
recognized  as  critical  to  the  deliver\'  of 
needed  medical  care.  More  than 
anything  else,  the  relationship  between 
a  patient  and  a  clinician  is  based  on 
trust.  The  clinician  must  trust  the 
patient  to  give  full  and  truthful 
information  about  their  health, 
symptoms,  and  medical  history.  The 
patient  must  trust  the  clinician  to  use 
that  information  to  improve  his  or  her 
health  and  to  respect  the  need  to  keep 
such  information  private.  In  order  to 
receive  accurate  and  reliable  diagnosis 
and  treatment,  patients  must  provide 
health  care  professionals  with  accurate, 
detailed  information  about  their 
personal  health,  behavior,  and  other 
aspects  of  their  lives.  The  provision  of 
health  information  assists  in  the 
diagnosis  of  an  illness  or  condition,  in 
the  development  of  a  treatment  plan, 
and  in  the  evaluation  of  the 
effectiveness  of  that  treatment.  In  the 
absence  of  full  and  accurate 
information,  there  is  a  serious  risk  that 
the  treatment  plan  will  be  inappropriate 
to  the  patient's  situation. 

Patients  also  benefit  from  the 
disclosure  of  such  information  to  the 
health  plans  that  pay  for  and  can  help 
them  gain  access  to  needed  care.  Health 
plans  and  health  care  clearinghouses 
rely  on  the  provision  of  such 
information  to  accurately  and  promptly 
process  claims  for  payment  and  for 
other  administrative  functions  that 
directly  affect  a  patient's  ability  to 
receive  needed  care,  the  quality  of  that 
care,  and  the  efficiency  with  which  it  is 
delivered. 

Accurate  medical  records  assist 
communities  in  identifying  troubling 
public  health  trends  and  in  evaluating 
the  effectiveness  of  various  public 
health  efforts.  Accurate  information 
helps  public  and  private  payers  make 
correct  payments  for  care  received  and 
lower  costs  by  identifying  fraud. 
Acciu-ate  information  provides  scientists 
with  data  they  need  to  conduct  research. 
We  caimot  improve  the  quality  of  health 
care  without  information  about  which 
treatments  work,  and  which  do  not. 

Individuals  cannot  be  expected  to 
share  the  most  intimate  details  of  their 
lives  unless  they  have  confidence  that 
such  information  will  not  be  used  or 
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shared  inappropriately.  Privacy 
violations  reduce  consumers'  trust  in 
the  health  care  system  and  institutions 
that  serve  them.  Such  a  loss  of  faith  can 
impede  the  quality  of  the  health  care 
they  receive,  and  can  harm  the  financial 
health  of  health  care  institutions. 

Patients  who  are  worried  about  the 
possible  misuse  of  their  information 
often  take  steps  to  protect  their  privacy- 
Recent  studies  show  that  a  person  who 
does  not  believe  his  privacy  will  be 
protected  is  much  less  likely  to 
participate  fully  in  the  diagnosis  and 
treatment  of  his  medical  condition.  A 
national  survey  conducted  in  January 
1999  found  that  one  in  five  Americans 
believe  their  health  information  is  being 
used  inappropriately.  See  California 
Healthcare  Foundation,  "National 
Survey:  Confidentiality  of  Medical 
Records"  (January.  1999)  (http:// 
www.chcf.org).  More  troubling  is  the 
fact  that  one  in  six  Americans  reported 
that  they  have  taken  some  sort  of 
evasive  action  to  avoid  the 
inappropriate  use  of  their  information 
by  providing  inaccurate  information  to 
a  health  care  provider,  changing 
physicians,  or  avoiding  care  altogether. 
Similarly,  in  its  comments  on  our 
proposed  rule,  the  Association  of 
American  Physicians  and  Surgeons 
reported  78  percent  of  its  members 
reported  withholding  information  from 
a  patient's  record  due  to  privacy 
concerns  and  another  87  percent 
reported  having  had  a  patient  request  to 
withhold  information  from  their 
records.  For  an  example  of  this 
phenomenon  in  a  particular 
demographic  group,  see  Drs.  Bearman, 
Ford,  and  Moody,  "Foregone  Health 
Care  among  Adolescents,"  JAMA,  vol 
282,  no.  23  (999);  Cheng,  T.L.,  et  al., 

'Confidentiality  in  Health  Care:  A 
Survey  of  Knowledge.  Perceptions,  and 
Attitudes  among  High  School 
Students."  JAMA.  vol.  269.  no.  11 
(1993).  at  1404-1407. 

The  absence  of  strong  national 
standards  for  medical  privacy  has 
widespread  consequences.  Health  care 
professionals  who  lose  the  trust  of  their 
patients  cannot  deliver  high-quality 
care.  In  1999.  a  coalition  of 
organizations  representing  various 
stakeholders  including  health  plans, 
physicians,  nurses,  employers, 
disability  and  mental  health  advocates, 
accreditation  organizations  as  well  as 
experts  in  public  health,  medical  ethics, 
information  systems,  and  health  policy 
adopted  a  set  of  "best  principles"  for 
health  care  privacy  that  are  consistent 
with  the  standards  we  lay  out  here.  (See 
the  Health  Privacy  Working  Group. 

"Best  Principles  for  Health  Privacy" 


(July.  1999)  (Best  Principles  Study).  The 
Best  Principles  Study  states  that — 

To  protect  their  privacy  and  avoid 
embarrassment,  stigma,  and  discrimination, 
some  people  withhold  information  from  Iheir 
health  care  providers,  provide  inaccurate 
information,  doctor-hop  to  avoid  a 
consolidated  medical  record,  pay  out-of- 
pocket  for  care  that  is  covered  by  insurance, 
and— in  some  cases — avoid  care  altogether. 

Best  Principles  Study,  at  9.  In  their 
comments  on  our  proposed  rule, 
numerous  organizations  representing 
health  plans,  health  providers, 
employers,  and  others  acknowledged 
the  value  of  a  set  of  national  privacy 
standards  to  the  efficient  operation  of 
their  practices  and  businesses. 

Breaches  of  Health  Privacy  Harm  More 
Than  Our  Health  Status      ^ 

A  breach  of  a  person's  health  privacy 
can  have  significant  implications  well 
beyond  the  physical  health  of  that 
person,  including  the  loss  of  a  job, 
alienation  of  family  and  friends,  the  loss 
of  health  insurance,  and  public 
humiliation.  For  example: 

•  A  banker  who  also  sat  on  a  county 
health  board  gained  access  to  patients' 
records  and  identified  several  people 
with  cancer  and  called  in  their 
mortgages.  See  the  National  Law 
Journal,  May  30,  1994. 

•  A  physician  was  diagnosed  with 
AIDS  at  the  hospital  in  which  he 
practiced  medicine.  His  surgical 
privileges  were  suspended.  See  Estate  of 
Behringer  v.  Medical  Center  at 
Princeton.  249  N.J.  Super.  597. 

•  A  candidate  for  Congress  nearly 
saw  her  campaign  derailed  when 
newspapers  published  the  fact  that  she 
had  sought  psychiatric  treatment  after  a 
suicide  attempt.  See  New  York  Times, 
October  10,  1992,  Section  1,  page  25. 

•  A  30-year  FBI  veteran  was  put  on 
administrative  leave  when,  without  his 
permission,  his  pharmacy  releeised 
information  about  his  treatment  for 
depression.  (Los  Angeles  Times. 
September  1,  1998)  Consumer  Reports 
foiuid  that  40  percent  of  insurers 
disclose  personal  health  information  to 
lenders,  employers,  or  marketers 
without  customer  permission.  "Who's 
reading  your  Medical  Records." 
Consumer  Reports,  October  1994,  at 
626.  paraphrasing  Sweeny,  Latanya, 
"Weaving  Technology  and  Policy 
Together  to  Maintain  Confidentiality." 
The  Journal  Of  Law  Medicine  and 
Ethics  (Summer  &  Fall  1997)  Vol.  25, 
Numbers  2.3. 

The  answer  to  these  concerns  is  not 
for  consumers  to  withdraw  from  society 
and  the  health  care  system,  but  for 
society  to  establish  a  clear  national  legal 
framework  for  privacy.  By  spelling  out 


what  is  and  what  is  not  an  allowable  use 
of  a  person's  identifiable  health 
information,  such  standards  can  help  to 
restore  and  preserve  trust  in  the  health 
care  system  and  the  individuals  and 
institutions  that  comprise  that  system. 
As  medical  historian  Paul  Starr  wrote: 
"Patients  have  a  strong  interest  in 
preserving  the  privacy  of  their  personal 
health  information  but  they  also  have  an 
interest  in  medical  research  and  other 
efforts  by  health  care  organizations  to 
improve  the  medical  care  they  receive. 
As  members  of  the  wider  community, 
they  have  an  interest  in  public  health 
measures  that  require  the  collection  of 
personal  data."  (P.  Starr,  "Health  and 
the  Right  to  Privacy,"  American  Journal 
of  Law  &  Medicine.  25.  nos.  2&3  (1999) 
193-201).  The  task  of  society  and  its 
government  is  to  create  a  balance  in 
which  the  individual's  needs  and  rights 
are  balanced  against  the  needs  and 
rights  of  society  as  a  whole. 

National  standards  for  medical 
privacy  must  recognize  the  sometimes 
competing  goals  of  improving 
individual  and  public  health,  advancing 
scientific  knowledge,  enforcing  the  laws 
of  the  land,  and  processing  and  paying 
claims  for  health  care  services.  "This 
need  for  balance  has  been  recognized  by 
many  of  the  experts  in  this  field. 
Cavoukian  and  Tapscott  described  it 
this  way:  "An  individual's  right  to 
privacy  may  conflict  with  the  collective 
rights  of  the  public  *   *   * .  We  do  not 
suggest  that  privacy  is  an  absolute  right 
that  reigns  supreme  over  all  other  rights. 
It  does  not.  However,  the  case  for 
privacy  will  depend  on  a  number  of 
factors  that  can  influence  the  balance — 
the  level  of  harm  to  the  individual 
involved  versus  the  needs  of  the 
public." 

The  Federal  Response 

There  have  been  numerous  federal 
initiatives  aimed  at  protecting  the 
privacy  of  especially  sensitive  personal 
information  over  the  past  several 
years — and  several  decades.  While  the 
rules  below  are  likely  the  largest  single 
federal  initiative  to  protect  privacy,  they 
are  by  no  means  alone  in  the  field. 
Rather,  the  riiles  arrive  in  the  context  of 
recent  legislative  activity  to  grapple 
with  advances  in  technology,  in 
addition  to  an  already  established  body 
of  law  granting  federal  protections  for 
personal  privacy. 

In  1965.  the  House  of  Representatives 
created  a  Special  Subcommittee  on 
Invasion  of  Privacy.  In  1973,  this 
Department's  predecessor  agency,  the 
Department  of  Health,  Education  and 
Welfare  issued  The  Code  of  Fair 
Information  Practice  Principles 
establishing  an  important  baseline  for 
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information  privacy  in  the  U.S.  These 
principles  formed  Uie  basis  for  the 
federal  Privacy  Act  of  1974,  which 
regulates  the  government's  use  of 
personal  information  by  limiting  the 
disclosure  of  personally-identifiable 
information,  allows  consumers  access  to 
information  about  them,  requires  federal 
agencies  to  specify  the  purposes  for 
collecting  personal  infonnation,  and 
provides  civil  and  criminal  penalties  for 
misuse  of  information. 

In  the  last  several  years,  with  the 
rapid  expansion  in  electronic 
technology — and  accompanying 
concerns  about  individual  privacy — 
laws,  regulations,  and  legislative 
proposals  have  been  developed  in  areas 
ranging  from  financial  privacy  to  genetic 
privacy  to  the  safeguarding  of  children 
on-line.  For  example,  the  Children's 
Online  Privacy  Protection  Act  was 
enacted  in  1998,  providing  protection 
for  children  when  interacting  at  web- 
sites. In  February,  2000,  President 
Clinton  signed  Executive  Order  13145, 
banning  the  use  of  genetic  information 
in  federal  hiring  and  promotion 
decisions.  The  landmark  financial 
modernization  bill,  signed  by  the 
President  in  November,  1999,  likewise 
contained  financial  privacy  protections 
for  consumers.  There  also  has  been 
recent  legislative  activity  on 
establishing  legal  safeguards  for  the 
privacy  of  individuals'  Social  Security 
numbers,  and  calls  for  regulation  of  on- 
line privacy  in  general. 

These  most  recent  laws,  regulations, 
and  legislative  proposals  come  against 
the  backdrop  of  decades  of  privacy- 
enhancing  statutes  passed  at  the  federal 
level  to  enact  safeguards  in  fields 
ranging  from  government  data  files  to 
video  rental  records.  In  the  1970s, 
individual  privacy  was  paramoimt  in 
the  passage  of  the  Fair  Credit  Reporting 
Act  (1970),  the  Privacy  Act  (1974),  the 
Family  Educational  Rights  and  Privacy 
Act  (1974),  and  the  Ri^t  to  Financial 
Privacy  Act  (1978).  These  key  laws  were 
followed  in  the  next  decade  by  another 
series  of  statutes,  including  the  Privacy 
Protection  Act  (1980),  the  Electronic 
Communications  Privacy  Act  (1986),  the 
Video  Privacy  Protection  Act  (1988), 
and  the  Employee  Polygraph  Protection 
Act  (1988).  In  the  last  ten  years. 
Congress  and  the  President  have  passed 
additional  legal  privacy  protection 
through,  among  others,  the  Telephone 
Consumer  Protection  Act  (1991),  the 
Driver's  I*rivacy  Protection  Act  (1994), 
the  Telecommunications  Act  (1996),  the 
Children's  Online  Privacy  Protection 
Act  (1998),  the  Identity  Theft  and 
Assumption  Deterrence  Act  (1998),  and 
Tide  V  of  the  Gramm-Leach-Bliley  Act 
(1999)  governing  financial  privacy. 


In  1997,  a  Presidential  advisory 
commission,  the  Advisory  Commission 
on  Consumer  Protection  and  Quality  in 
the  Health  Care  Industry,  recognized  the 
need  for  patient  privacy  protection  in  its 
recommendations  for  a  Consumer  Bill  of 
Rights  and  Responsibilities  (November 
1997).  In  1997,  Congress  enacted  the 
Balanced  Budget  Act  (Public  Law  105- 
34),  which  added  language  to  the  Social 
Security  Act  (18  U.S.C.  1852)  to  require 
Medicare+Choice  organizations  to 
establish  safeguards  for  the  privacy  of 
individually  identifiable  patient 
information.  Similarly,  the  Veterans 
Benefits  section  of  the  U.S.  Code 
provides  for  confidentiality  of  medical 
records  in  cases  involving  drug  abuse, 
alcoholism  or  alcohol  abuse,  HIV 
infection,  or  sickle  cell  anemia  (38 
U,S.C.  7332). 

As  described  in  more  detail  in  the 
next  section.  Congress  recognized  the 
importance  of  protecting  the  privacy  of 
health  information  by  enacting  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996.  The  Act 
called  on  Congress  to  enact  a  medical 
privacy  statute  and  asked  the  Secretary 
of  Health  and  Human  Services  to 
provide  Congress  with 
recommendations  for  protecting  the 
confidentiality  of  health  care 
information.  The  Congress  further 
recognized  the  importance  of  such 
standards  by  providing  the  Secretary 
with  authority  to  promulgate  regulations 
on  health  care  privacy  in  the  event  that 
lawmakers  were  imable  to  act  within  the 
allotted  three  years. 

Finally,  it  also  is  important  for  the 
U.S.  to  join  the  rest  of  the  developed 
world  in  establishing  basic  medical 
privacy  protections.  In  1995,  the 
European  Union  (EU)  adopted  a  Data 
Privacy  Directive  requiring  its  15 
member  states  to  adopt  consistent 
privacy  laws  by  October  1998.  The  EU 
urged  all  other  nations  to  do  the  same 
or  face  the  potential  loss  of  access  to 
information  from  EU  countries. 

Statutory  Background 

History  of  the  Privacy  Component  of  the 
Administrative  Simplification 
Pmvisions 

The  Congress  addressed  the 
opportiuiities  and  challenges  presented 
by  the  rapid  evolution  of  health 
information  systems  in  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA), 
Public  Law  104-191,  which  was  enacted 
on  August  21, 1996.  Sections  261 
through  264  of  HIPAA  are  known  as  the 
Administrative  Simplification 
provisions.  The  major  part  of  these 
Administrative  Simplification 


provisions  are  found  at  section  262  of 
HIPAA,  which  enacted  a  new  part  C  of 
title  XI  of  the  Social  Security  Act 
(hereinafter  we  refer  to  the  Social 
Security  Act  as  the  "Act"  and  we  refer 
to  all  other  laws  cited  in  this  document 
by  their  names). 

In  section  262,  Congress  primarily 
sought  to  facilitate  the  efficiencies  and 
cost  savings  for  the  health  care  industry 
that  the  increasing  use  of  electronic 
technology  affords.  Thus,  section  262 
directs  HHS  to  issue  standards  to 
facilitate  the  electronic  exchange  of 
information  with  respect  to  financial 
and  administrative  transactions  carried 
out  by  health  plans,  health  care 
clearinghouses,  and  health  care 
providers  who  transmit  information 
electronically  in  connection  with  such 
transactions. 

At  the  same  time.  Congress 
recognized  the  challenges  to  the 
confidentiality  of  health  information 
presented  by  the  increasing  complexity 
of  the  health  care  industry*,  and  by 
advances  in  health  information  systems 
technology  and  communications. 
Section  262  thus  also  directs  HHS  to 
develop  standards  to  protect  the 
security,  including  the  confidentiality 
and  integrity,  of  health  information. 

Congress  has  long  recognized  the 
need  for  protection  of  health 
information  privacy  generally,  as  well  as 
the  privacy  implications  of  electronic 
data  interchange  and  the  increased  ease 
of  transmitting  and  sharing  individually 
identifiable  health  information. 
Congress  has  been  working  on  broad 
health  privacy  legislation  for  many 
years  and,  as  evidenced  by  the  self- 
imposed  three  year  deadline  included  in 
the  HIPAA,  discussed  below,  believes  't 
can  and  should  enact  such  legislation.  A 
significant  portion  of  the  first 
Administrative  Simplification  section 
debated  on  the  floor  of  the  Senate  in 
1994  (as  part  of  the  Health  Security  Act) 
consisted  of  privacy  provisions.  In  the 
version  of  the  HIPAA  passed  by  the 
House  of  Representatives  in  1996,  the 
requirement  for  the  issuance  of  privacy 
standards  was  located  in  the  same 
section  of  the  bill  (section  1173)  as  the 
requirements  for  issuance  of  the  other 
HIPAA  Administrative  Simplification 
standards.  In  conference,  the 
requirement  for  privacy  standards  was 
moved  to  a  separate  section  in  the  same 
part  of  HIPAA.  section  264,  so  that 
Congress  could  link  the  Privacy 
standards  to  Congressional  action. 

Section  264(b)  requires  the  Secretary 
of  HHS  to  develop  and  submit  to  the 
Congress  recommendations  for: 

•  The  rights  that  an  individual  who  is 
a  subject  of  individually  identifiable 
healtli  information  should  have. 
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•  The  procedures  that  should  be 
established  for  the  exercise  of  such 
rights. 

•  The  uses  and  disclosures  of  such 
information  that  should  be  authorized 
or  required. 

The  Secretary's  Recommendations  were 
submitted  to  the  Congress  on  September 
11.  1997.  Section  264(c)(1)  provides 
that: 

If  legislation  governing  .standards  with 
respect  to  the  privacy  of  individually 
identifiable  health  information  transmitted  in 
connection  with  the  transactions  described  in 
section  1173(a)  of  the  Social  Security  .^ct  (as 
added  by  section  262)  is  not  enacted  by 
[.August  21.  19991.  the  Secretary  of  Health 
and  Human  Services  shall  promulgate  final 
regulations  containing  such  standards  not 
later  than  IFebruary  21.  20001.  Such 
regulations  shall  address  at  least  the  subjects 
described  in  subsection  (b). 

As  the  Congress  did  not  enact 
legislation  regarding  the  privacy  of 
individually  identifiable  health 
information  prior  to  August  21,  1999. 
HHS  published  proposed  rules  setting 
forth  such  standards  on  November  3. 
1999.  64  FR  59918.  and  is  now 
publishing  the  mandated  final 
regulation. 

These  privacy  standards  have  been, 
and  continue  to  be,  an  integral  part  of 
the  suite  of  Administrative 
Simplification  standards  intended  to 
simplify  and  improve  the  efficiencv'  of 
the  administration  of  our  health  care 
system. 

The  Administrative  Simplification 
Provisions,  and  Regulatory  Actions  to 
Date 

Part  C  of  title  XI  consists  of  sections 
1171  through  1179  of  the  Act.  These 
sections  define  various  terms  and 
impose  several  requirements  on  HHS. 
health  plans,  health  care  clearinghouses, 
and  health  care  providers  who  conduct 
the  identified  transactions 
electronically. 

The  first  section,  section  1171  of  the 
Act,  establishes  definitions  for  purposes 
of  part  C  of  title  XI  for  the  following 
terms:  code  set,  health  care 
clearinghouse,  health  care  provider, 
health  information,  health  plan, 
individually  identifiable  health 
information,  standard,  and  standard 
setting  organization. 

Section  1 1 72  of  the  Act  makes  the 
standard  adopted  under  part  C 
applicable  to:  (1)  Health  plans,  (2) 
health  care  clearinghouses,  and  (3) 
health  care  providers  who  transmit 
health  information  in  electronic  form  in 
coimection  with  transactions  referred  to 
in  section  1 1 73(a)(  1 )  of  the  Act 
(hereinafter  referred  to  as  the  "covered 
entities").  Section  1172  also  contains 


procedural  requirements  concerning  the 
adoption  of  standards,  including  the 
role  of  standard  setting  organizations 
and  required  consultations,  summarized 
in  subsection  F  and  section  VI,  below. 

Section  1173  of  the  Act  requires  the 
Secretary  to  adopt  standards  for 
transactions,  and  data  elements  for  such 
transactions,  to  enable  health 
information  to  be  exchanged 
electronically.  Section  1173(a)(1) 
describes  the  transactions  to  be 
promulgated,  which  include  the  nine 
transactions  listed  in  section  1173(a)(2) 
and  other  transactions  determined 
appropriate  by  the  Secretary.  The 
remainder  of  section  1173  sets  out 
requirements  for  the  specific  standards 
the  Secretary  is  to  adopt:  Unique  health 
identifiers,  code  sets,  security  standards, 
electronic  signatures,  and  transfer  of 
information  among  health  plans.  Of 
particular  relevance  to  this  proposed 
rule  is  section  1 173(d).  the  security 
standard  provision.  The  security 
standard  authority  applies  to  both  the 
transmission  and  the  maintenance  of 
health  information,  and  requires  the 
entities  described  in  section  1172(a)  to 
maintain  reasonable  and  appropriate 
safeguards  to  ensure  the  integrity  and 
confidentiality  of  the  information, 
protect  against  reasonably  anticipated 
threats  or  hazards  to  the  security  or 
integrity  of  the  information  or 
unauthorized  uses  or  disclosures  of  the 
information,  and  to  ensure  compliance 
with  part  C  by  the  entity's  officers  and 
employees 

In  section  1 1 74  of  the  Act,  the 
Secretary  is  required  to  establish 
standards  for  all  of  the  above 
transactions,  e.xcept  claims  attachments, 
by  February  21.  1998.  The  statutory 
deadline  for  the  claims  attachment 
standard  is  February  21.  1999. 

As  noted  above,  a  proposed  rule  for 
most  of  the  transactions  was  published 
on  May  7.  1998.  and  the  final 
Transactions  Rule  was  promulgated  on 
August  17,  2000.  The  delay  was  caused 
by  the  deliberate  consensus  building 
process,  working  with  industry,  and  the 
large  number  of  comments  received 
(about  17,000).  In  addition,  in  a  series 
of  Notices  of  Proposed  Rulemakings, 
HHS  published  other  proposed 
standards,  as  described  above.  Each  of 
these  steps  was  taken  in  concert  with 
the  affected  professions  and  industries, 
to  ensure  rapid  adoption  and 
compliance. 

Cienerally,  after  a  standard  is 
established,  it  may  not  be  changed 
during  the  first  year  after  adoption 
except  for  changes  that  are  necessary  to 
permit  compliance  with  the  standard. 
Modifications  to  any  of  these  standards 
may  be  made  after  the  first  year,  but  not 


more  frequently  than  once  every  12 
months.  "The  Secretary  also  must  ensure 
that  procedures  exist  for  the  routine 
maintenance,  testing,  enhancement,  and 
expansion  of  code  sets  and  that  there  are 
crosswalks  from  prior  versions. 

Section  1175  of  the  Act  prohibits 
health  plans  from  refusing  to  process,  or 
irom  delaying  processing  of,  a 
transaction  that  is  presented  in  standard 
format.  It  also  establishes  a  timetable  for 
compliance:  each  person  to  whom  a 
standard  or  implementation 
specification  applies  is  required  to 
comply  with  the*standard  within  24 
months  (or  36  months  for  small  health 
plans)  of  its  adoption.  A  health  plan  or 
other  entity  may,  of  course,  comply 
voluntarily  before  the  effective  date.  The 
section  also  provides  that  compliance 
with  modifications  to  standards  or 
implementation  specifications  must  be 
accomplished  by  a  date  designated  by 
the  Secretary,  which  date  may  not  be 
earlier  than  180  days  from  the  notice  of 
change. 

Section  1 1 76  of  the  Act  establishes 
civil  monetary  penalties  for  violation  of 
the  provisions  in  part  C  of  title  XI  of  the 
Act,  subject  to  several  limitations. 
Penalties  may  not  be  more  than  $100 
per  person  per  violation  and  not  more 
than  $25,000  {>er  person  for  violations  of 
a  single  standard  for  a  calendar  year. 
The  procedural  provisions  of  section 
11 28 A  of  the  Act  apply  to  actions  taken 
to  obtain  civil  monetary  penalties  under 
this  section. 

Section  1177  establishes  penalties  for 
any  person  that  knowingly  uses  a 
unique  health  identifier,  or  obtains  or 
discloses  individually  identifiable 
health  information  in  violation  of  the 
part.  The  penalties  include:  (1)  A  fine  of 
not  more  than  $50,000  and/or 
imprisonment  of  not  more  than  1  year; 
(2)  if  the  offense  is  "under  false 
pretenses,"  a  fine  of  not  more  than 
$100,000  and/or  imprisorunent  of  not 
more  than  5  years;  and  (3)  if  the  offense 
is  with  intent  to  sell,  transfer,  or  use 
individually  identifiable  health 
information  for  commercial  advantage, 
personal  gain,  or  malicious  harm,  a  fine 
of  not  more  than  $250,000  and/or 
imprisonment  of  not  more  than  10 
years. 

Under  section  1178  of  the  Act,  the 
requirements  of  part  C,  as  well  as  any 
standards  or  implementation 
specifications  adopted  thereunder, 
preempt  contrary  state  law.  There  are 
three  exceptions  to  this  general  rule  of 
preemption:  State  laws  that  the 
Secretary  determines  are  necessary  for 
certain  purposes  set  forth  in  the  statute; 
state  laws  that  the  Secretary  determines 
address  controlled  substances;  and  state 
laws  relating  to  the  privacy  of 
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individually  identifiable  health 
information  that  are  contrary  to  and 
more  stringent  than  the  federal 
requirements.  There  also  are  certain 
areas  of  state  law  (generally  relating  to 
public  health  and  oversight  of  health 
plans)  that  are  explicitly  carved  out  of 
the  general  rule  of  preemption  and 
addressed  separately. 

Section  1 1 79  of  the  Act  makes  the 
above  provisions  inapplicable  to 
financial  institutions  (as  defined  by 
section  1101  of  the  Right  to  Financial 
Privacy  Act  of  1978)  or  anyone  acting  on 
behalf  of  a  financial  institution  when 
"authorizing,  processing,  clearing, 
settling,  billing,  transferring, 
reconciling,  or  collecting  pa3rments  for  a 
financial  institution." 

Finally,  as  explained  above,  section 
264  requires  the  Secretary  to  issue 
standards  with  respect  to  the  privacy  of 
individually  identifiable  health 
information.  Section  264  also  contains  a 
preemption  provision  that  provides  that 
contrary  provisions  of  state  laws  that  are 
more  stringent  than  the  federal 
standards,  requirements,  or 
implementation  specifications  will  not 
be  preempted. 

Our  Approach  to  This  Regulation 

Balance 

A  niunber  of  facts  informed  otir 
approach  to  this  regulation.  Determining 
the  best  approach  to  protecting  privacy 
depends  on  where  we  start,  both  with 
respect  to  existing  legal  expectations 
and  also  with  respect  to  the 
expectations  of  individuals,  health  care 
providers,  payers  and  other 
stakeholders.  From  the  comments  we 
received  on  the  proposed  rule,  and  from 
the  extensive  fact  finding  in  which  we 
engaged,  a  confused  picture  developed. 
We  learned  that  stakeholders  in  the 
system  have  very  different  ideas  about 
the  extent  and  nature  of  the  privacy 
protections  that  exist  today,  and  very 
different  ideas  about  appropriate  uses  of 
health  information.  This  leads  us  to  seek 
to  balance  the  views  of  the  different 
stakeholders,  weighing  the  varying 
interests  on  each  particiilar  issue  with  a 
view  to  creating  balance  in  the 
regulation  as  a  whole. 

For  example,  we  received  hundreds  of 
comments  explaining  the  legitimacy  of 
various  uses  and  disclosure  of  health 
information.  We  agree  that  many  uses 
and  disclosiues  of  health  information 
are  "legitimate,"  but  that  is  not  the  end 
of  the  inquiry.  Neither  privacy,  nor  the 
important  social  goals  described  by  the 
commenters,  are  absolutes,  hi  this 
regulation,  we  are  asking  health 
providers  and  institutions  to  add 
privacy  into  the  balance,  and  we  are 


asking  individuals  to  add  social  goals 
into  the  balance. 

The  vast  difference  among  regulated 
entities  also  informed  our  approach  in 
significant  ways.  This  regulation  applies 
to  solo  practitioners,  and  multi-national 
health  plans.  It  applies  to  pharmacies 
and  information  clearinghouses.  These 
entities  differ  not  only  in  the  nature  and 
scope  of  their  businesses,  but  also  in  the 
degree  of  sophistication  of  their 
information  systems  and  information 
needs.  We  therefore  designed  the  core 
requirements  of  this  regulation  to  be 
flexible  and  "scalable."  This  is  reflected 
throughout  the  rule,  particularly  in  the 
implementation  specifications  for 
making  the  minimum  necessary  uses 
and  disclosures,  and  in  the 
administrative  policies  and  procedures 
requirements. 

We  also  are  informed  by  the  rapid 
evolution  in  industry  organization  and 
practice.  Our  goal  is  to  enhance  privacy 
protections  in  ways  that  do  not  impede 
this  evolution.  For  example,  we 
received  many  comments  asking  us  to 
assign  a  status  imder  this  regulation 
based  on  a  label  or  title.  For  example, 
many  commenters  asked  whether 
"disease  management"  is  a  "health  care 
operation,"  or  whether  a  "pharmacy 
benefits  manager"  is  a  covered  entity. 
From  the  comments  and  our  fact- 
finding, however,  we  learned  that  these 
terms  do  not  have  consistent  meanings 
today;  rather,  they  encompass  diverse 
activities  and  information  practices. 
Further,  the  statutory  definitions  of  key 
terms  such  as  health  care  provider  and 
health  care  clearinghouse  describe 
functions,  not  specific  types  of  persons 
or  entities.  To  respect  both  the 
Congressional  approach  and  industry 
evolution,  we  design  the  rule  to  follow 
activities  and  fimctions,  not  titles  and 
labels. 

Similarly,  many  comments  asked 
whether  a  particiilar  person  would  be  a 
"business  associate"  imder  the  rule, 
based  on  the  nature  of  the  person's 
business.  Whether  a  business  associate 
arrangement  must  exist  under  the  rule, 
however,  depends  on  the  relationship 
between  the  entities  and  the  services 
being  performed,  not  on  the  type  of 
persons  or  companies  involved. 

Ova  approach  is  also  significantly 
informed  by  the  limited  jurisdiction 
conferred  by  HIPAA.  In  large  part,  we 
have  the  authority  to  regulate  those  who 
create  and  disclose  health  information, 
but  not  many  key  stakeholders  who 
receive  that  health  information  from  a 
covered  entity.  Again,  this  led  us  to  look 
to  the  balance  between  the  burden  on 
covered  entities  and  need  to  protect 
privacy  in  determining  oiu*  approach  to 
such  disclosures.  In  some  instances,  we 


approach  this  dilemma  by  requiring 
covered  entities  to  obtain  a 
representation  or  documentation  of 
purpose  from  the  person  requesting 
information.  While  there  would  be 
advantages  to  legislation  regulating  such 
third  persons  directly,  we  cannot  justify 
abandoning  any  effort  to  enhance 
privacy. 

It  also  became  clear  from  the 
comments  and  our  fact-finding  that  we 
have  expectations  as  a  society  that 
conflict  with  individuals'  views  about 
the  privacy  of  health  information.  We 
expect  the  health  care  industry  to 
develop  treatment  protocols  for  the 
delivery  of  high  quality  health  care.  We 
expect  insurers  and  the  government  to 
reduce  fraud  in  the  health  care  system. 
We  expect  to  be  protected  from 
epidemics,  and  we  expect  medical 
research  to  produce  miracles.  We  expect 
the  police  to  apprehend  suspects,  and 
we  expect  to  pay  for  our  care  by  credit 
card.  All  of  these  activities  involve 
disclosure  of  health  information  to 
someone  other  than  our  physician. 

While  most  commenters  support  the 
concept  of  health  privacy  in  general, 
many  go  on  to  describe  activities  that 
depend  on  the  disclosure  of  health 
information  and  urge  us  to  protect  those 
information  flows.  Section  III,  in  which 
we  respond  to  the  comments,  describes 
our  approach  to  balancing  these 
conflicting  expectations. 

Finally,  we  note  that  many 
commenters  were  concerned  that  this 
regulation  would  lessen  current  privacy 
protections.  It  is  important  to 
understand  this  regulation  as  a  new 
federal  floor  of  privacy  protections  that 
does  not  distiu-b  more  protective  rules 
or  practices.  Nor  do  we  intend  this 
regulation  to  describe  a  set  of  a  "best 
practices."  Rather,  this  regulation 
describes  a  set  of  basic  consumer 
protections  and  a  series  of  regulatory 
permissions  for  use  and  disclosure  of 
health  information.  The  protections  are 
a  mandatory  floor,  which  other 
governments  and  any  covered  entity 
may  exceed.  The  permissions  are  just 
that,  permissive — the  only  disclosiu-es 
of  health  information  required  under 
this  rule  are  to  the  individual  who  is  the 
subject  of  the  information  or  to  the 
Secretary  for  enforcement  of  this  rule. 
We  expect  covered  entities  to  rely  on 
their  professional  ethics  and  use  their 
own  best  judgements  in  deciding  which 
of  these  permissions  they  will  use. 

Combining  Workability  With  New 
Protections 

This  rule  establishes  national 
minimum  standards  to  protect  the 
privacy  of  individually  identifiable 
health  information  in  prescribed 
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settings.  The  standards  address  the 
many  varied  uses  and  disclosures  of 
individually  identifiable  health 
information  by  health  plans,  certain 
health  care  providers  and  health  care 
clearinghouses.  The  complexity  of  the 
standards  reflects  the  complexity  of  the 
health  care  marketplace  to  which  they 
apply  and  the  variety  of  subjects  that 
must  be  addressed.  The  rule  applies  not 
only  to  the  core  health  care  functions 
relating  to  treating  patients  and 
reimbursing  health  care  providers,  but 
also  to  activities  that  range  from  when 
individually  identifiable  health 
information  should  be  available  for 
research  without  authorization  to 
whether  a  health  care  provider  may 
release  protected  health  information 
about  a  patient  for  law  enforcement 
purposes.  The  number  of  discrete 
provisions,  and  the  number  of 
commenters  requesting  that  the  rule 
recognize  particular  activities,  is 
evidence  of  the  significant  role  that 
individually  identifiable  health 
information  plays  in  many  vital  public 
and  private  concerns 

At  the  same  time,  the  large  number  of 
comments  from  individuals  and  groups 
representing  individuals  demonstrate 
the  deep  public  concern  about  the  need 
to  protect  the  privacy  of  individually 
identifiable  health  information  The 
discussion  above  is  rich  with  evidence 
about  the  importance  of  protecting 
privacy  and  the  potential  adverse 
consequences  to  individuals  and  their 
health  if  such  protections  are  not 
extended. 

The  need  to  balance  these  competing 
interests — the  necessity  of  protecting 
privacy  and  the  public  interest  in  using 
identifiable  health  information  for  vital 
public  and  private  purposes — in  a  way 
that  is  also  workable  for  the  varied 
stakeholders  causes  much  of  the 
complexity  in  the  rule.  Achieving 
workability  without  sacrificing 
protection  means  some  level  of 
complexity,  because  the  rule  must  track 
current  practices  and  current  practices 
are  complex.  We  believe  that  the 
complexity  entailed  in  reflecting  those 
practices  is  better  public  policy  than  a 
perhaps  simpler  rule  that  disturbed 
important  iniormation  flows. 

Although  the  rule  taken  as  a  whole  is 
complicated,  we  believe  that  the 
standauds  are  much  less  complex  as 
they  apply  to  particular  actors.  What  a 
health  plan  or  covered  health  care 
provider  must  do  to  comply  with  the 
rule  is  clear,  and  the  two-year  delayed 
implementation  provides  a  substantial 
period  for  trade  and  professional 
associations,  working  with  their 
members,  to  assess  the  effects  of  the 
standards  and  develop  policies  and 


procedures  to  come  into  compliance 
with  them.  For  individuals,  the  system 
may  look  substantially  more 
complicated  because,  for  the  first  time, 
we  are  ensuring  that  individuals  will 
receive  detailed  information  about  how 
their  individually  identifiable  health 
information  may  be  used  and  disclosed. 
We  also  provide  individuals  with 
additional  tools  to  exercise  some  control 
over  those  uses  and  disclosures.  The 
additional  complexity  for  individuals  is 
the  price  of  expanding  their 
understanding  and  their  rights. 

The  Department  will  work  actively 
with  members  of  the  health  care 
industry,  representatives  of  individuals 
and  others  during  the  implementation  of 
this  rule.  As  stated  elsewhere,  our  focus 
is  to  develop  broader  understanding  of 
how  the  standards  work  and  to  facilitate 
compliance.  We  intend  to  provide 
guidance  and  check  lists  as  appropriate, 
particularly  to  small  businesses  affected 
by  the  rule.  We  also  will  work  with 
trade  and  professional  associations  to 
develop  guidance  and  provide  technical 
assistance  so  that  they  can  help  their 
members  understand  and  comply  with 
these  new  standards.  If  this  effort  is  to 
succeed,  the  various  public  and  private 
participants  inside  and  outside  of  the 
health  care  system  will  need  to  work 
together  to  assure  that  the  competing 
interests  described  above  remain  in 
balance  and  that  an  ethic  that  recognizes 
their  importance  is  established. 

Enforcement 

The  Secretary'  has  decided  to  delegate 
her  responsibility  under  this  regulation 
to  the  Department's  Office  for  Civil 
Rights  (OCR).  (K:R  will  be  responsible 
for  enforcement  of  this  regulation. 
Enforcement  activities  will  include 
working  with  covered  entities  to  secure 
voluntary  compliance  through  the 
provision  of  technical  assistance  and 
other  means;  responding  to  questions 
regarding  the  regulation  and  providing 
interpretations  and  guidance; 
responding  to  state  requests  for 
exception  determinations;  investigating 
complaints  and  conducting  compliance 
reviews;  and,  where  voluntary 
compliance  cannot  be  achieved,  seeking 
civil  moneteUT  penalties  and  making 
referrals  for  criminal  prosecution. 

Consent 

Current  Law  and  Practice 

The  issue  that  drew  the  most 
comments  overall  is  the  question  of 
when  individuals'  permission  should  be 
obtained  prior  to  use  or  disclosure  of 
their  health  information.  We  learned 
that  individuals'  views  and  the  legal 
view  of  "consent"  for  use  and 


disclosure  of  health  information  are 
different  and  in  many  ways 
incompatible.  Comments  from 
individuals  revealed  a  common  belief 
that,  today,  people  must  be  asked 
permission  for  each  and  every  release  of 
their  health  information.  Many  believe 
that  they  "own"  the  health  records 
about  them.  However,  current  law  and 
practice  do  not  support  this  view. 

Current  privacy  protection  practices 
are  determined  in  part  by  the  standards 
and  practices  that  the  professional 
associations  have  adopted  for  their 
members.  Professional  codes  of  conduct 
for  ethical  behavior  generally  can  be 
found  as  opinions  and  guidelines 
developed  by  organizations  such  as  the 
American  Medical  Association. 
American  Nuirses'  Association,  the 
American  Hospital  Association,  the 
American  Psychiatric  Association,  and 
the  American  Dental  Association.  These 
are  generally  issued  though  an 
organization's  governing  body.  The 
codes  do  not  have  the  force  of  law.  but 
providers  often  recognize  them  as 
binding  rules. 

Our  review  of  professional  codes  of 
ethics  revealed  partial,  but  loose, 
support  for  individuals'  expectations  of 
privacy.  For  example,  the  American 
Medical  Association's  Code  of  Ethics 
recognizes  both  the  right  to  privacy  and 
the  need  to  balance  it  against  societal 
needs.  It  reads  in  part:  "conflicts 
between  a  patient's  right  to  privacy  and 
a  third  party's  need  to  know  should  be 
resolved  in  favor  of  the  patient,  except 
where  that  would  result  in  serious 
health  hazard  or  harm  to  the  patient  or 
others."  AMA  Policy  No  140.989.  See 
also.  Mass.  Med.  Society,  Patient 
Privacy  and  Confidentiahty  (1996),  at 
14: 

Patients  enter  treatment  with  the 
expectation  that  the  information  they  share 
will  be  used  exclusively  for  their  clinical 
care.  Protection  of  our  patients'  confidences 
is  an  integral  part  of  our  ethical  training. 

These  codes,  however,  do  not  apply  to 
many  who  obtain  information  from 
providers.  For  example,  the  National 
Association  of  Insurance  Commissioners 
model  code,  "Health  Information 
Privacy  Model  Act"  (1998),  applies  to 
insurers  but  has  not  been  widely 
adopted.  Codes  of  ethics  are  also  often 
written  in  general  terms  that  do  not 
provide  guidance  to  providers  and  plans 
confronted  with  specific  questions 
about  protecting  health  information. 

State  laws  are  a  crucial  means  of 
protecting  health  information,  and  today 
state  laws  vary  dramatically.  Some 
states  defer  to  the  professional  codes  of 
conduct,  others  provide  general 
guidelines  for  privacy  protection,  and 


others  provide  detailed  requirements 
relating  to  the  protection  of  information 
relating  to  specific  diseases  or  to  entire 
classes  of  information.  Cf.,  D.C.  Code 
Ann.  §2-3305.14(16)  and  Haw.  Rev. 
Stat.  323C,  et  seq.  In  general,  state 
statutes  and  case  law  addressing 
consent  to  use  of  health  information  do 
not  support  the  public's  strong 
expectations  regarding  consent  for  use 
and  disclosure  of  health  information. 
Ordy  about  half  of  the  states  have  a 
general  law  that  prohibits  disclosure  of 
health  information  without  patient 
authorization  and  some  of  these  are 
limited  to  hospital  medical  records. 

Even  when  a  state  has  a  law  limiting 
disclosure  of  health  information,  the 
law  typically  exempts  many  types  of 
disclosine  from  the  authorization 
requirement,  Georgetown  Study,  Key 
Findings;  Lisa  Dahm,  "50-State  Smvey 
on  Patient  Health  Care  Record 
Confidentiality,"  American  Health 
Lawyers  Association  (1999),  One  of  the 
most  common  exemptions  from  a 
consent  requirement  is  disclosure  of 
health  information  for  treatment  and 
related  purposes.  See,  e.g.,  Wis.Stat. 
§  164.82:  Cal.  Civ.  Code  56:10;  National 
Conference  of  Conmussioners  on 
Uniform  State  Laws,  Uniform  Health- 
Care  Information  Act,  Minneapolis,  MN, 
August  9,  1985.  Some  states  include 
utilization  review  and  similar  activities 
in  the  exemption.  See,  e.g.,  Ariz.  Rev. 
Stat.  §  12-2294.  Another  common 
exemption  from  consent  is  disclosure  of 
health  information  for  purposes  of 
obtaining  payment.  See,  e.g.,  Fla.  Stat. 
Ann.  §455.667;  Tex.  Rev.  Civ.  Stat.  Art. 
4495.  §  5.08(h);  410  111.  Comp.  Stat.  50/ 
3(d).  Other  common  exemptions  include 
disclosures  for  emergency  care,  and  for 
disclosures  to  government  authorities 
(such  as  a  department  of  public  health). 
See  Gostin  Study,  at  1-2;  48-51.  Some 
states  also  exempt  disclosure  to  law 
enforcement  officials  (e.g., 
Massachusetts,  Ch.  254  of  the  Acts  of 
2000).  coroners  (Wis.  Stat.  §  146.82), 
and  for  such  purposes  as  business 
operations,  oversight,  research,  and  for 
directory  information.  Under  these 
exceptions,  providers  can  disclose 
health  information  without  any  consent 
or  authorization  frtim  the  patient.  When 
states  require  specific,  written 
authorization  for  disclosure  of  health 
information,  the  authorizations  are 
usually  only  required  for  certain  types 
of  disclosures  or  certain  types  of 
information,  and  one  authorization  can 
suffice  for  multiple  disclosures  over 
time. 

The  states  that  do  not  have  laws 
prohibiting  disclosiue  of  health 
information  impose  no  specific 
requirements  for  consent  or 


authorization  prior  to  release  of  health 
information.  Tliere  may,  however,  be 
other  controls  on  release  of  health 
information.  For  instance,  most  health 
care  professional  licensure  laws  include 
general  prohibitions  against  "breaches 
of  confidentiality."  In  some  states, 
patients  can  hold  providers  accountable 
for  some  unauthorized  disclosures  of 
health  information  about  them  imder 
various  tort  theories,  such  as  invasion  of 
privacy  and  breach  of  a  confidential 
relationship.  While  these  controls  may 
affect  certain  disclosure  practices,  they 
do  not  amount  to  a  requirement  that  a 
provider  obtain  authorization  for  each 
and  every  disclosure  of  health 
information. 

Fmther,  patients  are  typically  not 
given  a  choice;  they  must  sign  the 
"consent"  in  order  to  receive  care.  As 
the  Georgetown  Study  points  out,  "In 
effect,  the  authorization  may  fimction 
more  as  a  waiver  of  consent — the  patient 
may  not  have  an  opportimity  to  object 
to  any  disclosures,"  Georgetown  Study, 
Key  Findings. 

In  the  many  cases  where  neither  state 
law  nor  professional  ethical  standards 
exist,  the  only  privacy  protection 
individuals  have  is  limited  to  the 
policies  and  procedines  that  the  health 
care  entity  adopts.  Corporate  privacy 
policies  are  often  proprietary.  While 
several  professional  associations 
attached  their  privacy  principles  to  their 
comments,  health  care  entities  did  not. 
One  study  we  foimd  indicates  that  these 
policies  are  not  adequate  to  provide 
appropriate  privacy  protections  and 
alleviate  public  concern.  The  Committee 
on  Maintaining  Privacy  and  Security  in 
Health  Care  Applications  of  the 
National  Information  Infrastructure 
made  multiple  findings  highlighting  the 
need  for  heightened  privacy  and 
seciirity,  including: 

Finding  5:  The  greatest  concerns  regarding 
the  privacy  of  health  information  derives 
from  widespread  sharing  of  patient 
information  throughout  the  health  care 
industry  and  the  inadequate  federal  and  state 
regulatory  framework  for  systematic 
protection  of  health  information. 

For  the  Record:  Protecting  Electronic 
Health  Infonnation,  National  Academy  Press, 
Washington  DC,  1997. 

Consent  Under  This  Rule 

In  the  NPRM,  we  expressed  concern 
about  the  coercive  nature  of  consents 
currently  obtained  by  providers  and 
plans  relating  to  the  use  and  disclosure 
of  health  information.  We  also 
expressed  concern  about  the  lack  of 
information  available  to  the  patient 
during  the  process,  and  the  fact  that 
patients  often  were  not  even  presented 
with  a  copy  of  the  consent  that  they 


have  signed.  These  and  other  concerns 
led  us  to  propose  that  covered  entities 
be  permitted  to  use  and  disclose 
protected  health  information  for 
treatment,  payment  and  health  care 
operations  without  the  express  consent 
of  the  subject  individual. 

In  the  final  rule,  we  alter  our 
proposed  approach  and  require,  in  most 
instances,  that  health  care  providers 
who  have  a  direct  treatment  relationship 
with  their  patients  obtain  the  consent  of 
their  patients  to  use  and  disclose 
protected  health  information  for 
treatment,  payment  and  health  care 
operations.  While  our  concern  about  the 
coerced  nature  of  these  consents 
remains,  many  comments  that  we 
received  from  individuals,  health  care 
professionals,  and  organizations  that 
represent  them  indicated  that  both 
patients  and  practitioners  believe  that 
patient  consent  is  an  important  part  of 
the  current  health  care  system  and 
should  be  retained. 

Providing  and  obtaining  consent 
clearly  has  meaning  for  patients  and 
practitioners.  Patient  advocates  argued 
that  the  act  of  signing  focuses  the 
patient's  attention  on  the  substance  of 
the  transaction  and  provides  an 
opportimity  for  the  patient  to  ask 
questions  about  or  seek  modifications  in 
the  provider's  practices.  Many  health 
care  practitioners  and  their 
representatives  argued  that  seeking  a 
patient's  consent  to  disclose 
confidential  information  is  an  ethical 
requirement  that  strengthens  the 
physician-patient  relationship.  Both 
practitioners  and  patients  argued  that 
the  approach  proposed  in  the  NPRM 
actually  reduced  patient  protections  by 
eliminating  the  opportimity  for  patients 
to  agree  to  how  their  confidential 
information  would  be  used  and 
disclosed. 

Wliile  we  believe  that  the  provisions 
in  the  NPRM  that  provided  for  detailed 
notice  to  the  patient  and  the  right  to 
request  restrictions  would  have 
provided  an  opportunity  for  patients 
and  providers  to  discuss  and  negotiate 
over  information  practices,  it  is  clear 
irom  the  comments  that  many 
practitioners  and  patients  believe  the 
approach  proposed  in  the  NPRM  is  not 
an  acceptable  replacement  for  the 
patient  providing  consent. 

To  encourage  a  more  informed 
interaction  between  the  patient  and  the 
provider  during  the  consent  process,  the 
final  rule  requires  that  the  consent  form 
that  is  presented  to  the  patient  be 
accompanied  by  a  notice  that  contains 
a  detailed  discussion  of  the  provider's 
health  information  practices.  The 
consent  form  must  reference  the  notice 
and  also  must  inform  the  patient  that  he 
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or  she  has  the  right  to  ask  the  health 
care  provider  to  request  certain 
restrictions  as  to  how  the  information  of 
the  patient  will  be  used  or  disclosed 
Our  goal  is  to  provide  an  opportunity 
for  and  to  encourage  more  informed 
discussions  between  patients  and 
providers  about  how  protected  health 
information  will  be  used  and  disclosed 
within  the  health  care  system. 

We  considered  and  rejected  other 
approaches  to  consent,  including  those 
that  involved  individuals  providing  a 
global  consent  to  uses  and  disclosures 
when  thev  sign  up  for  insurance.  While 
such  approaches  do  require  the  patient 
to  provide  consent,  it  is  not  really  an 
informed  one  or  a  voluntary  one.  It  is 
also  unclear  how  a  consent  obtained  at 
the  enrollment  stage  would  be 
meaningfully  communicated  to  the 
manv  providers  who  create  the  health 
information  in  the  first  instance.  The 
ability  to  negotiate  restrictions  or 
otherwise  have  a  meaningful  discussion 
with  the  front-line  provider  would  be 
independent  of.  and  potentially  in 
conflict  with,  the  consent  obtained  at 
the  enrollment  stage.  In  addition, 
employers  today  are  moving  toward 
simplified  enrollment  forms,  using 
check-off  boxes  and  similar  devices.  The 
opportunity  for  any  meaningful 
consideration  or  interaction  at  that  poiijt 
is  slight.  For  these  and  other  reasons,  we 
decided  that,  to  the  extent  a  consent  can 
accomplish  the  goal  sought  by 
individuals  and  providers,  it  must  be 
focused  on  the  direct  interaction 
between  an  individual  and  provider 

The  comments  and  fact-finding 
indicate  that  our  approach  will  not 
significantly  change  the  administrative 
aspect  of  consent  as  it  exists  today  Most 
direct  treatment  providers  today  obtain 
some  type  of  consent  for  some  uses  and 
disclosures  of  health  information.  Our 
regulation  will  ensure  that  those 
consents  cover  the  routine  uses  and 
disclosures  of  health  information,  and 
provide  an  opportunity  for  individuals 
to  obtain  further  information  and  have 
further  discussion,  should  they  so 
desire. 

Administrative  Costs 

Section  1172(b)  of  the  Act  provides 
that  "(ajny  standard  adopted  under  this 
part  [part  C  of  title  XI  of  the  Act]  shall 
be  consistent  with  the  objective  of 
reducing  the  administrative  costs  of 
providing  and  paying  for  health  care." 
The  privacy  and  security  standards  are 
the  platform  on  which  the  remaining 
standards  rest:  indeed,  the  design  of  part 
C  of  title  XI  makes  clear  that  the  various 
standards  are  intended  to  function 
together.  Thus,  the  costs  of  privacy  and 
security  are  properly  attributable  to  the 


suite  of  administrative  simplification 
regulations  as  a  whole,  and  the  cost 
savings  realized  should  likewise  be 
calculated  on  an  aggregated  basis,  as  is 
done  below  Because  the  privacy 
standards  are  an  integral  and  necessar\' 
part  of  the  suite  of  Administrative 
.Simplification  standards,  and  because 
that  suite  of  standards  will  result  in 
substantial  administrative  cost  savings, 
the  privacy  standards  are  "consistent 
with  the  objective  of  reducing  the 
administrative  costs  of  providing  and 
paying  for  health  care." 

A.s  more  fully  discussed  in  the 
Regulaton'  Impact  and  Regulatory 
Flexibility  analyses  below,  we  recognize 
that  these  privacy  standards  will  entail 
substantial  initial  and  ongoing 
administrative  costs  for  entities  subject 
to  the  rules.  It  is  also  the  case  that  the 
pri\acy  standards,  like  the  security 
stajidards  authorized  by  section  1173(d) 
of  the  Act,  are  necessitated  by  the 
technological  advances  in  information 
exchange  that  the  remaining 
Administrative  Simplification  standards 
facilitate  for  the  health  care  industry. 
The  same  technological  advances  that 
make  possible  enormous  administrative 
cost  savings  for  the  industry  as  a  whole 
have  also  made  it  possible  to  breach  the 
security  and  privacy  of  health 
information  im  a  scale  that  was 
previously  inconceivable.  The  Congress 
recognized  that  adequate  protection  of 
the  security  and  privacy  of  health 
information  is  a  s;ne  qua  non  of  the 
increased  efficiency  of  information 
exchange  brought  about  by  the 
electronic  revolution,  by  enacting  the 
security  and  privacy  provisions  of  the 
law.  Thus,  as  a  matter  of  policy  as  well 
as  law.  the  administrative  standards 
should  be  viewed  as  a  whole  in 
determining  whether  they  are 
"consistent  with"  the  objective  of 
reducing  administrative  costs. 

Consultations 

The  Congress  required  the  Secretary 
to  consult  with  specified  groups  in 
developing  the  standards  under  sections 
262  and  264   Section  264(d)  of  HIPAA 
specifically  requires  the  Secretary  to 
consult  with  the  National  Committee  on 
Vital  and  Health  Statistics  (NCVHS)  and 
the  Attorney  General  in  carrying  out  her 
responsibilities  under  the  section. 
Section  1172(b)(3)  of  the  Act.  which  was 
enacted  by  section  262.  requires  that,  in 
developing  a  standard  under  section 
1 172  for  which  no  standard  setting 
organization  has  already  developed  a 
standard,  the  Secretary  must,  before 
adopting  the  standard,  consult  with  the 
National  Uniform  Billing  Conunittee 
(NUBC).  the  National  Uniform  Claim 
Committee  (NUCC).  the  Workgroup  for 


Electronic  Data  Interchange  (WEDI).  and 
the  American  Dental  Association  (ADA). 
Section  1 1 72(f)  also  requires  the 
Secretary-  to  rely  on  the 
recommendations  of  the  NCVHS  and 
consult  with  other  appropriate  federal 
and  state  agencies  and  private 
organizations. 

We  engaged  in  the  required 
consultations  including  the  Attorney 
General,  NUBC,  NUCC,  WEDI  and  the 
ADA.  We  consulted  with  the  NCVHS  in 
developing  the  Recommendations,  upon 
which  this  proposed  rule  is  based.  We 
continued  to  consult  with  this 
committee  by  requesting  the  committee 
to  review  the  proposed  rule  and  provide 
comments  prior  to  its  publication,  and 
by  reviewing  transcripts  of  its  public 
meeting  on  privacy  and  related  topics. 
We  consulted  with  representatives  of 
the  National  Congress  of  American 
Indians,  the  National  Indian  Health 
Board,  and  the  self  governance  tribes. 
We  also  met  with  representatives  of  the 
National  Governors'  Association,  the 
National  Conference  of  State 
Legislatures,  the  National  Association  of 
Public  Health  Statistics  and  Information 
Systems,  and  a  number  of  other  state 
organizations  to  discuss  the  framework 
for  the  proposed  rule,  issues  of  special 
interests  to  the  states,  and  the  process 
for  providing  comments  on  the 
proposed  rule. 

Many  of  these  groups  submitted 
comments  to  the  proposed  rule,  and 
those  were  taken  into  account  in 
developing  the  final  regulation. 

In  addition  to  the  required 
consultations,  we  met  with  numerous 
individuals,  entities,  and  agencies 
regarding  the  regulation,  with  the  goal 
of  making  these  standards  as  compatible 
as  possible  with  current  business 
practices,  while  still  enhancing  privacy 
protection.  During  the  open  comment 
period,  we  met  with  dozens  of  groups. 

Relevant  federal  agencies  participated 
in  the  interagency  working  groups  that 
developed  the  NPRM  and  the  final 
regulation,  with  additional 
representatives  from  all  operating 
divisions  and  many  staff  offices  of  HHS. 
The  following  federal  agencies  and 
offices  were  represented  on  the 
interagency  working  groups:  the 
Department  of  Justice,  the  Department 
of  Commerce,  the  Social  Security 
Administration,  the  Department  of 
Defense,  the  Department  of  Veterans 
Affairs,  the  Department  of  Labor,  the 
Office  of  Personnel  Management,  and 
the  Office  of  Management  and  Budget. 
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n.  SectioD-by-Section  Description  of 
Rule  Provisions 

Part  160 — Subpart  A — General 
Provisions 

Part  160  applies  to  all  the 
administrative  simplification 
regulations.  We  include  the  entire 
regulation  text  in  this  rule,  not  just 
those  provisions  relevant  to  this  Privacy 
regulation.  For  example,  the  term 
"trading  partner"  is  defined  here,  for 
use  in  the  Health  Insurance  Reform: 
Standards  for  Electronic  Transactions 
regulation,  pubUshed  at  65  FR  50312, 
August  17,  2000  (the  "Transactions 
Rule").  It  does  not  appear  in  the 
remainder  of  this  Privacy  rule. 

Sections  160.101  and  160.104  of 
Subpart  A  of  part  160  were  promulgated 
in  the  Transactions  Rule,  and  we  do  not 
change  them  here.  We  do,  however, 
make  changes  and  additions  to 
§  160.103,  the  definitions  section  of 
Subpart  A.  The  definitions  that  were 
promulgated  in  the  Transactions  Rule 
and  that  remain  imchanged  here  are: 
Act,  ANSI,  covered  entity,  compliance 
date,  group  health  plan,  HCFA,  HHS, 
health  care  provider,  health 
information,  health  insurance  issuer, 
health  maintenance  organization, 
modify  or  modification,  Secretary,  small 
health  plan,  standard  setting 
organization,  and  trading  partner 
agreement.  Of  these  terms,  we  discuss 
further  in  this  preamble  only  covered 
entity  and  health  care  provider. 

Section  160.102 — Applicability 

The  proposed  rule  stated  that  the 
subchapter  (Parts  160,  162,  and  164) 
applies  to  the  entities  set  out  at  section 
1172(a)  of  the  Act:  Health  plans,  health 
care  clearinghouses,  and  health  care 
providers  who  transmit  any  health 
information  in  electronic  form  in 
cormection  with  a  transaction  covered 
by  the  subchapter.  The  final  rule  adds 
a  provision  (§  160.102(b))  clarifying  that 
to  the  extent  required  under  section 
201(a)(5)  of  HIPAA,  nothing  in  the 
subchapter  is  to  be  construed  to 
diminish  the  authority  of  any  Inspector 
General.  This  was  done  in  response  to 
comment,  to  clarify  that  the 
administrative  simplification  rules, 
including  the  rules  below,  do  not 
conflict  with  the  cited  provision  of 
HIPAA, 

Section  160.103 — ^Definitions 

Business  Associate 

We  proposed  to  define  the  term 
"business  partner"  to  mean,  with 
respect  to  a  covered  entity,  a  person  to 
whom  the  covered  entity  discloses 
protected  health  information  so  that  the 
person  can  carry  out,  assist  with  the 


performance  of,  or  perform  on  behalf  of. 
a  function  or  activity  for  the  covered 
entity,  "Business  partner"  would  have 
included  contractors  or  other  persons 
who  receive  protected  health 
information  from  the  covered  entity  (or 
from  another  business  partner  of  the 
covered  entity)  for  the  purposes 
described  in  the  previous  sentence, 
including  lawyers,  auditors, 
consultants,  third-party  administrators, 
health  care  clearinghouses,  data 
processing  firms,  billing  firms,  and 
other  covered  entities,  "Business 
partner"  would  have  excluded  persons 
who  are  within  the  covered  entity's 
workforce,  as  defined  in  this  section. 

This  rule  reflects  the  change  in  the 
name  from  "business  partner"  to 
"business  associate,"  included  in  the 
Transactions  Rule, 

In  the  final  rule,  we  change  the 
definition  of  "business  associate"  to 
clarify  the  circiunstances  in  which  a 
person  is  acting  as  a  business  associate 
of  a  covered  entity.  The  changes  clarify 
that  the  business  association  occurs 
when  the  right  to  use  or  disclose  the 
protected  health  information  belongs  to 
the  covered  entity,  and  another  person 
is  using  or  disclosing  th^  protected 
health  information  (or  creating, 
obtaining  and  using  the  protected  health 
information)  to  perform  a  function  or 
activity  on  behalf  of  the  covered  entity. 
We  also  clarify  that  providing  specified 
services  to  a  covered  entity  creates  a 
business  associate  relationship  if  the 
provision  of  the  service  involves  the 
disclosure  of  protected  health 
information  to  the  service  provider.  In 
the  proposed  rule,  we  had  included  a 
list  of  persons  that  were  considered  to 
be  business  partners  of  the  covered 
entity.  However,  it  is  not  always  clear 
whether  the  provision  of  certain 
services  to  a  covered  entit\'  is  "for"  the 
covered  entity  or  whether  the  service 
provider  is  acting  "on  behalf  of  the 
covered  entity.  For  example,  a  person 
providing  management  consulting 
services  may  need  protected  health 
information  to  perform  those  services, 
but  may  not  be  acting  "on  behalf  of  the 
covered  entity.  This  we  believe  led  to 
some  general  confusion  among  the 
commenters  as  to  whether  certain 
arrangements  fell  within  the  definition 
of  a  business  partner  under  the 
proposed  rule.  The  construction  of  the 
final  rule  clarifies  that  the  provision  of 
the  specified  services  gives  rise  to  a 
business  associate  relationship  if  the 
performance  of  the  service  involves 
disclosure  of  protected  health 
information  by  the  covered  entity  to  the 
business  associate.  The  specified 
services  are  legal,  actumal,  accounting, 
consulting,  mcmagement,  administrative 


accreditation,  data  aggregation,  and 
financial  services.  The  list  is  intended  to 
include  the  types  of  services  commonly 
provided  to  covered  entities  where  the 
disclosure  of  protected  health 
information  is  routine  to  the 
performance  of  the  service,  but  when 
the  person  providing  the  service  may 
not  always  be  acting  "on  behalf  of  the 
covered  entify. 

In  the  final  rule,  we  reorganize  the  list 
of  examples  of  the  functions  or  activities 
that  may  be  conducted  by  business 
associates.  We  place  a  part  of  the 
proposed  list  in  the  portion  of  the 
definition  that  addresses  when  a  person 
is  providing  functions  or  activities  for  or 
on  behalf  of  a  covered  entity.  We  place 
other  parts  of  the  list  in  the  portion  of 
the  definition  that  specifies  the  services 
that  give  rise  to  a  business  associate 
relationship,  as  discussed  above.  We 
also  have  expanded  the  examples  to 
provide  additional  guidance  and  in 
response  to  questions  from  commenters. 

We  have  added  data  aggregation  to  the 
list  of  services  that  give  rise  to  a 
business  associate  relationship.  Data 
aggregation,  as  discussed  below,  is 
where  a  business  associate  in  its 
capacity  as  the  business  associate  of  one 
covered  entity  combines  the  protected 
health  information  of  such  covered 
entity  with  protected  health  information 
received  by  the  business  associate  in  its 
capacity  as  a  business  associate  of 
another  covered  entity  in  order  to 
permit  the  creation  of  data  for  analyses 
that  relate  to  the  health  care  operations 
of  the  respective  covered  entities. 
Adding  this  ser\'ice  to  the  business 
associate  definition  clarifies  the  ability 
of  covered  entities  to  contract  with 
business  associates  to  undertake  quality 
assurance  and  comparative  analyses  that 
involve  the  protected  health  information 
of  more  than  one  contracting  covered 
entity.  For  example,  a  state  hospital 
association  could  act  as  a  business 
associate  of  its  member  hospitals  and 
could  combine  data  provided  to  it  to 
assist  the  hospitals  in  evaluating  their 
relative  performance  in  areas  such  as 
quality,  efficiency  and  other  patient  care 
issues.  As  discussed  below,  however, 
the  business  associate  contracts  of  each 
of  the  hospitals  would  have  to  permit 
the  activity,  and  the  protected  health 
information  of  one  hospital  could  not  be 
disclosed  to  another  hospital  unless  the 
disclosure  is  otherwise  permitted  by  the 
rule. 

The  definition  also  states  that  a 
business  associate  may  be  a  covered 
entity,  and  that  business  associate 
excludes  a  person  who  is  part  of  the 
covered  entity's  workforce. 

We  also  clarify  in  the  final  rule  that 
a  business  association  arises  with 
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respect  to  a  covered  entity  when  a 
person  performs  functions  or  activities 
on  behalf  of,  or  provides  the  specified 
services  to  or  for.  an  organized  health 
care  health  care  arrangement  in  which 
the  covered  entity  participates.  This 
change  recognizes  that  where  covered 
entities  participate  in  certain  joint 
arrangements  for  the  financing  or 
delivery  of  health  care,  they  often 
contract  with  persons  to  perform 
functions  or  to  provide  services  for  the 
joint  arrangement  This  change  is 
consistent  with  changes  made  in  the 
final  rule  to  the  definition  of  health  care 
operations,  which  permits  covered 
entities  to  use  or  disclose  protected 
health  information  not  only  for  their 
own  health  care  operations,  but  also  for 
the  operations  of  an  organized  health 
care  arrangement  in  which  the  covered 
entity  participates.  By  making  these 
changes,  we  avoid  the  confusion  that 
could  arise  in  trying  to  determine 
whether  a  function  or  activity  is  being 
provided  on  behalf  of  (or  if  a  specified 
service  is  being  provided  to  or  for)  a 
covered  entity  or  on  behalf  of  or  for  a 
joint  enterprise  involving  the  covered 
entity  The  change  clarifies  that  in  either 
instance  the  person  performing  the 
function  or  activity  (or  providing  the 
specified  service)  is  a  business 
associate. 

We  also  add  language  to  the  final  rule 
that  clarifies  that  the  mere  fact  that  two 
covered  entities  participate  in  an 
organized  health  care  arrangement  does 
not  make  either  of  the  covered  entities 
a  business  associate  of  the  other  covered 
entity.  The  fact  that  the  entities 
participate  in  joint  health  care 
operations  or  other  joint  activities,  or 
pursue  common  goals  through  a  joint 
activity,  does  not  mean  that  one  party  is 
performing  a  function  or  activity  on 
behalf  of  the  other  party  (or  is  providing 
a  specified  services  to  or  for  the  other 
party). 

In  general  under  this  provision, 
actions  relating  to  the  protected  health 
information  of  an  individual  undertaken 
by  a  business  associate  are  considered, 
for  the  purposes  of  this  rule,  to  be 
actions  of  the  covered  entity,  although 
the  covered  entity  is  subject  to  sanctions 
under  this  rule  only  if  it  has  knowledge 
of  the  wrongful  activity  and  fails  to  take 
the  required  actions  to  address  the 
wrongdoing.  For  example,  if  a  business 
associate  maintains  the  medical  records 
or  manages  the  claims  system  of  a 
covered  entity,  the  covered  entity  is 
considered  to  have  protected  health 
information  and  the  covered  entity  must 
ensure  that  individuals  who  are  the 
subject  of  the  information  can  have 
access  to  it  pursuant  to  §  164  524 


The  business  associate  relationship 
does  not  describe  all  relationships 
between  covered  entities  and  other 
persons  or  organizations  While  we 
permit  uses  or  disclosures  of  protected 
health  information  for  a  variety  of 
purposes,  business  associate  contracts 
or  other  arrangements  are  only  required 
for  those  cases  in  which  the  covered 
entity  is  disclosing  information  to 
someone  or  some  organization  that  will 
use  the  information  on  behalf  of  the 
covered  entity,  when  the  other  person 
will  be  creating  or  obtaining  protected 
health  information  on  behalf  of  the 
covered  entity,  or  when  the  business 
associate  is  providing  the  specified 
services  to  the  covered  entitv  and  the 
provision  of  those  services  involves  the 
disclosure  of  protected  health 
information  by  the  covered  entity  to  the 
business  associate.  For  example,  when  a 
health  care  provider  discloses  protected 
health  information  to  health  plans  for 
payment  purposes,  no  business 
associate  relationship  is  established. 
While  the  covered  provider  may  have  an 
agreement  to  accept  discounted  fees  as 
reimbursement  for  services  provided  to 
health  plan  members,  neither  entity  is 
acting  on  behalf  of  or  providing  a 
service  to  the  other. 

Similarly,  where  a  physician  or  other 
provider  has  staff  privileges  at  an 
institution,  neither  party  to  the 
relationship  is  a  business  associate 
based  solely  on  the  staff  privileges 
because  neither  party  is  providing 
functions  or  activities  on  behalf  of  the 
other  However,  if  a  party  provides 
services  to  or  for  the  other,  such  as 
where  a  hospital  provides  billing 
services  for  physicians  with  staff 
privileges,  a  business  associate 
relationship  may  arise  with  respect  to 
those  services  Likewise,  where  a  group 
health  plan  purchases  insurance  or 
coverage  from  a  health  insurance  issuer 
or  HMO.  the  provision  of  insurance  by 
the  health  insurance  issuer  or  HMO  to 
the  group  health  plan  does  not  make  the 
issuer  a  husiness  associate.  In  such  case, 
the  activities  of  the  health  insurance 
issuer  or  HMO  are  on  their  own  behalf 
and  not  on  the  behalf  of  the  group 
health  plan.  We  note  that  where  a  group 
health  plan  contracts  with  a  health 
insurance  issuer  or  HMO  to  perform 
functions  or  activities  or  to  provide 
servic:es  that  are  in  addition  to  or  not 
directly  related  to  the  provision  of 
insurance,  the  health  insurance  issuer  or 
HMO  may  be  a  business  associate  with 
respect  to  those  additional  functions, 
activities  or  services.  We  also  note  that 
covered  entities  are  permitted  to 
disclose  protected  health  information  to 
oversight  agencies  that  act  to  provide 


oversight  of  federal  programs  and  the 
health  care  system.  These  oversight 
agencies  are  not  performing  services  for 
or  on  behalf  of  the  covered  entities  and 
so  are  not  business  associates  of  the 
covered  entities.  Therefore  HCFA,  the 
federal  agency  that  administers 
Medicare,  is  not  required  to  enter  into 
a  business  associate  contract  in  order  to 
disclose  protected  health  information  to 
the  Department's  Office  of  Inspector 
General. 

We  do  not  require  a  covered  entity  to 
enter  into  a  business  associate  contract 
with  a  person  or  organization  that  acts 
merely  as  a  conduit  for  protected  health 
information  (e.g.,  the  US  Postal  Service, 
certain  private  couriers  and  their 
electronic  equivalents).  A  conduit 
transports  information  but  does  not 
access  it  other  than  on  a  random  or 
infrequent  basis  as  may  be  necessary  for 
the  performance  of  the  transportation 
service,  or  as  required  by  law.  Since  no 
disclosure  is  intended  by  the  covered 
entity  and  the  probability  of  exposure  of 
any  particular  protected  health 
information  to  a  conduit  is  very  small, 
we  do  not  consider  a  conduit  to  be  a 
business  associate  of  the  covered  entity. 

We  do  not  consider  a  financial 
institution  to  be  acting  on  behalf  of  a 
covered  entity,  and  therefore  no 
business  associate  contract  is  required, 
when  it  processes  consumer-conducted 
financial  transactions  by  debit,  credit  or 
other  payment  card,  clears  checks, 
initiates  or  processes  electronic  funds 
transfers,  or  conducts  any  other  activity 
that  directly  facilitates  or  effects  the 
transfer  of  funds  for  compensation  for 
health  care.  A  typical  consumer- 
conducted  payment  transaction  is  when 
a  consumer  pays  for  health  care  or 
health  insurance  premiums  using  a 
check  or  credit  card.  In  these  cases  the 
identity  of  the  consumer  is  always 
included  and  some  health  information 
(e.g..  diagnosis  or  procedure)  may  be 
implied  through  the  name  of  the  health 
care  provider  or  health  plan  being  paid. 
Covered  entities  that  initiate  such 
payment  activities  must  meet  the 
minimum  necessary  disclosure 
requirements  described  in  the  preamble 
to  §164.514. 

Covered  Entity 

We  provided  this  definition  in  the 
NPRM  for  convenience  of  reference  and 
proposed  it  to  mean  the  entities  to 
which  part  C  of  title  XI  of  the  Act 
applies.  These  are  the  entities  described 
in  section  1172(a)(1):  Health  plans, 
health  care  clearinghouses,  and  health 
care  providers  who  transmit  any  health 
information  in  electronic  form  in 
connection  with  a  transaction  referred 
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to  in  section  1173(a)(1)  of  the  Act  (a 
"standard  transaction"). 

We  note  that  health  care  providers 
who  do  not  submit  HIPAA  transactions 
in  standard  form  become  covered  by 
this  rule  when  other  entities,  such  as  a 
billing  service  or  a  hospital,  transmit 
standard  electronic  transactions  on  their 
behalf.  A  provider  could  not  ciictunvent 
these  requirements  by  assigning  the  task 
to  its  business  associate  since  the 
business  associate  would  be  considered 
to  be  acting  on  behalf  of  the  provider. 
See  the  definition  of  "business 
associate." 

Where  a  public  agency  is  required  or 
authorized  by  law  to  administer  a  health 
plan  jointly  with  another  entity,  we 
consider  each  agency  to  be  a  covered 
entity  with  respect  to  the  health  plan 
functions  it  performs.  Unlike  private 
sector  health  plans,  public  plans  are 
often  required  by  or  expressly 
authorized  by  law  to  jointly  administer 
health  programs  that  meet  the  definition 
of  "health  plan"  under  this  regulation. 
In  some  instances  the  public  entity  is 
required  or  authorized  to  administer  the 
program  with  another  public  agency.  In 
other  instances,  the  public  entity  is 
required  or  authorized  to  administer  the 
program  with  a  private  entity.  In  either 
circumstance,  we  note  that  joint 
administration  does  not  meet  the 
definition  of  "business  associate"  in 
§  164.501.  Examples  of  joint 
administration  include  state  and  federal 
administration  of  the  Medicaid  and 
SCHIP  program,  or  joint  administration 
of  a  Medicare+Choice  plan  by  the 
Health  Care  Financing  Administration 
and  the  issuer  offering  the  plan. 

Health  Care 

We  proposed  to  define  "health  care" 
to  mean  the  provision  of  care,  services, 
or  supplies  to  a  patient  and  to  include 
any:  (1)  I*reventive,  diagnostic, 
therapeutic,  rehabilitative,  maintenance, 
or  palliative  care,  coimseling,  service,  or 
procedure  with  respect  to  the  physical 
or  mental  condition,  or  functional 
status,  of  a  patient  or  affecting  the 
structiu-e  or  function  of  the  body;  (2) 
sale  or  dispensing  of  a  drug,  device, 
equipment,  or  other  item  pursuant  to  a 
prescription;  or  (3)  procurement  or 
banking  of  blood,  sperm,  organs,  or  any 
other  tissue  for  administration  to 
patients. 

The  final  rule  revises  both  the  NPRM 
definition  and  the  definition  as 
provided  in  the  Transactions  Rule,  to 
now  mean  "care,  services,  or  supplies 
related  to  the  health  of  an  individual. 
Health  care  includes  the  following: 

(1)  Preventive,  diagnostic, 
therapeutic,  rehabilitative,  maintenance, 
or  palliative  care,  and  coimseling, 


service,  assessment,  or  procedure  with 
respect  to  the  physical  or  mental 
condition,  or  functional  status,  of  an 
individual  or  that  affects  the  structure  or 
function  of  the  body;  and 

(2)  Sale  or  dispensing  of  a  drug, 
device,  equipment,  or  other  item  in 
accordance  with  a  prescription. 

We  delete  the  term  "providing"  from 
the  definition  to  delineate  more  clearly 
the  relationship  between  "treatment,"  as 
the  term  is  defined  in  §  164.501,  and 
"health  care."  Other  key  revisions 
include  adding  the  term  "assessment" 
in  subparagraph  (1)  and  deleting 
proposed  subparagraph  (3)  from  the 
rule.  Therefore  the  procurement  or 
banking  of  organs,  blood  (including 
autologous  blood),  sperm,  eyes  or  any 
other  tissue  or  human  product  is  not 
considered  to  be  health  care  under  this 
rule  and  the  organizations  that  perform 
such  activities  would  not  be  considered 
health  care  providers  when  conducting 
these  functions.  As  described  in 
§  164.512(h),  covered  entities  are 
permitted  to  disclose  protected  health 
information  without  individual 
authorization,  consent,  or  agreement 
(see  below  for  explanation  of 
authorizations,  consents,  and 
agreements)  as  necessary  to  facilitate 
cadaveric  donation. 

Health  Care  Clearinghouse 

In  the  NPRM,  we  defined  "health  care 
clearinghouse"  as  a  public  or  private 
entity  that  processes  or  facilitates  the 
processing  of  nonstandard  data 
elements  of  health  information  into 
standard  data  elements.  The  entity 
receives  health  care  transactions  from 
health  care  providers  or  other  entities, 
translates  the  data  from  a  given  format 
into  one  acceptable  to  the  intended 
payor  or  payors,  and  forwards  the 
processed  transaction  to  appropriate 
payors  and  clearinghouses.  Billing 
services,  repricing  companies, 
commxuiity  health  management 
information  systems,  community  health 
information  systems,  and  "value-added" 
networks  and  switches  would  have  been 
considered  to  be  health  care 
clearinghouses  for  purposes  of  this  part, 
if  they  perform  the  functions  of  health 
care  clearinghouses  as  described  in  the 
preceding  sentences. 

In  the  final  regulation,  we  modify  the 
definition  of  health  care  clearinghouse 
to  reflect  changes  in  the  definition 
published  in  the  Transactions  Rule.  The 
definition  in  the  final  rule  is: 

Health  care  clearinghouse  means  a 
public  or  private  entity,  including 
billing  services,  repricing  companies, 
community  health  management 
information  systems  or  community 
health  information  systems,  and  "value- 


added"  networks  and  switches,  that 
does  either  of  the  following  functions: 

(1)  Processes  or  facilitates  the 
processing  of  health  information 
received  from  another  entity  in  a 
nonstandard  format  or  containing 
nonstandard  data  content  into  standard 
data  elements  or  a  standard  transaction. 

(2)  Receives  a  standard  transaction 
from  another  entity  and  processes  or 
facilitates  the  processing  of  health 
information  into  nonstandard  format  or 
nonstandard  data  content  for  the 
receiving  entity. 

We  note  here  that  the  term  health  care 
.  clearinghouse  may  have  other  meanings 
and  connotations  in  other  contexts,  but 
the  regulation  defines  it  specifically, 
and  an  entity  is  considered  a  health  care 
clearinghouse  only  to  the  extent  that  it 
meets  the  criteria  in  this  definition. 
Telecommunications  entities  that 
provide  coimectivity  or  mechanisms  to 
convey  information,  such  as  telephone 
companies  and  Internet  Ser\ice 
Providers,  are  not  health  care 
clearinghouses  as  defined  in  the  rule 
unless  they  actually  earn,-  out  the 
functions  outlined  in  our  definition. 
Value  added  networks  and  switches  are 
not  health  care  clearinghouses  unless 
they  carry  out  the  functions  outlined  in 
the  definition.  The  examples  of  entities 
in  our  proposed  definition  we  continue 
to  consider  to  be  health  care 
clearinghouses,  as  well  as  any  other 
entities  that  meet  that  definition,  to  the 
extent  that  they  perform  the  functions  ' 
the  definition. 

In  order  to  fall  within  this  definition 
of  clearinghouse,  the  covered  entity 
must  perform  the  clearinghouse 
function  on  health  information  received 
from  some  other  entity.  A  department  or 
component  of  a  health  plan  or  health 
care  provider  that  transforms 
nonstandard  information  into  standard 
data  elements  or  standard  transactions 
(or  vice  versa)  is  not  a  clearinghouse  for 
purposes  of  this  rule,  unless  it  also 
performs  these  functions  for  another 
entity  As  described  in  more  detail  in 
§  164.504(d),  we  allow  affiliates  to 
perform  clearinghouse  functions  for 
each  other  without  triggering  the 
definition  of  "clearinghouse"  if  the 
conditions  in  §  164.504(d)  are  met. 

Health  Care  Provider 

We  proposed  to  define  health  care 
provider  to  mean  a  provider  of  services 
as  defined  in  section  1861(u)  of  the  j\ct. 
a  provider  of  medical  or  health  ser\ices 
as  defined  in  section  1861(s)  of  the  Act, 
and  any  other  person  or  organization 
who  furnishes,  bills,  or  is  paid  for 
health  care  services  or  supplies  in  the 
normal  course  of  business. 
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In  the  final  rule,  we  delete  the  term 
"services  and  supplies,"  in  order  to 
eliminate  redundancy  within  the 
definition.  The  definition  also  reflects 
the  addition  of  the  applicable  U.S.C. 
citations  (42  U.S.C.  1395x(u)  and  42 
U.S.C.  1395x{s).  respectively)  for  the 
referenced  provisions  of  the  Act  that 
were  promulgated  in  the  Transactions 
Rule. 

To  assist  the  reader,  we  also  provide 
here  excerpts  from  the  relevant  sections 
of  the  Act.  (Refer  to  the  U.S.C.  sections 
cited  above  for  complete  definitions  in 
sections  1861(u)  and  1861(s).)  Section 
1861(u)  of  the  Act  defines  a  "provider 
of  services,"  to  include,  for  example, 

a  hospital,  critical  access  hospital,  skilled 
nursing  facility,  comprehensive  outpatient 
rt'habihtation  facility,  home  health  ageni  y. 
hospice  program,  or.  for  purposes  of  section 
1814(g)  (42  i:  S.C.  1395f(g))  and  ser  lion 
183.5(e)  (42  U.S  C.  13«.5n(e)),  a  fund."  Section 
1861(sl  of  the  .^ct  defines  the  term,  "medical 
and  other  health  services,"  and  includes  a 
list  of  covered  items  or  services,  as  illustrated 
by  the  following  excerpt: 

(s|  Medical  and  other  health  services.  The 
term    medical  and  other  health  services" 
means  anv  of  the  following  items  or  services: 

(1)  Physicians'  services; 

(2)  |A|  services  and  supplies  '    *    ' 
furnished  as  an  incident  to  a  physician's 
professional  service,  or  kinds  which  are 
coramonlv  furnished  in  physicians'  offices 
and  are  commonly  either  rendered  without 
charge  or  included  in  the  physicians'  bills; 

(B|  hospital  services  *    '    '  incident  to 
physicians'  services  rendered  to  outpatients 
and  partial  hospitalization  services  incident 
to  such  services; 

(C)  diagnostic  services  which  are — 
(i)  furnished  to  an  individual  as  an 

outpatient  by  a  hospital  or  by  others  under 
arrangements  with  them  made  by  a  hospital, 
and 

(ii)  ordinarily  furnished  by  such  hospital 
(or  bv  others  under  such  arrangements)  to  its 
outpatients  for  the  purpose  of  diagnostic 
study; 

(D)  outpatient  physical  therapy  services 
and  outpatient  occupational  therapy  services; 

(E)  rural  health  clinic  services  and 
federally  qualified  health  center  services: 

(F)  home  dialysis  supplies  and  equipment, 
self-care  home  dialysis  support  services,  and 
institutional  dialysis  services  and  supplies: 

(G)  antigens  '    *    •  prepared  bv  a  physician 
*    *    •  for  a  particular  patient,  including 
antigens  so  prepared  which  are  forwarded  to 
another  qualified  person  '    '    *  for 
administration  to  such  patient.  *    *    *  by  or 
under  the  supervision  of  another  such 
physician; 

(H)(i)  services  furnished  pursuant  to  a 
contract  under  section  1876  (42  L'.S.C. 
1395mm)  to  a  member  of  an  eligible 
organization  bv  a  physician  assistant  or  bv  a 
nurse  practitioner  *    *    '  and  such  services 
and  supplies  furnished  as  an  incident  to  his 
service  to  such  a  member  *    *    *  and 

(ii)  services  furnished  pursuant  to  a  risk- 
sharing  contract  under  section  1876(g)  (42 
U.S.C.  1395mm(g))  to  a  member  of  an  eligible 


organization  by  a  clinical  psychologist  *    *    * 
or  by  a  clinical  social  worker  •    •    *  (and) 
furnished  as  an  incident  to  such  clinical 
psychologist's  services  or  clinical  social 
worker's  services  *    *    *; 

(I)  blood  clotting  factors,  for  hemophilia 
patients  '    *    '; 

())  prescription  drugs  used  in 
immunosuppressive  therapy  furnished,  to  an 
individual  who  receives  an  organ  transplant 
for  whif:h  payment  is  made  under  this  title 
(42  I'  S  C:    1395  et  seq  ),  but  only  in  the  case 
of  (certain)  drugs  furnished  '    *    * 

(k.)(i)  services  which  would  be  physicians' 
services  if  furnished  by  a  physician  *    •   * 
and  which  are  performed  by  a  physician 
assistant  '    *    *;  and 

(ii)  services  which  would  be  physicians' 
services  if  furnished  by  a  physician  '  *  * 
and  which  are  performed  by  a  nurse  *    *   *; 

(L)  certified  nurse-midwife  services; 

(M)  qualified  psychologist  .services: 

(N)  (linical  soc;ial  worker  services  *    *    *; 

(O)  erythropoietin  for  dialysis  patients 

(P)  prostate  cancer  screening  tests  *    *    *; 

(Q)  an  oral  drug  (which  is  approved  by  the 
Federal  Kuod  and  Drug  Administration) 
prescribed  for  use  as  an  anti-t:ancer 
chemotherapeutic  agent  for  a  given 
indication,  and  containing  an  active 
ingredient  (or  ingredients)  *    *    *; 

(R)  colorectal  cancer  .sc:reening  tests  *    *    *; 

(S)  diabetes  outpatient  self-management 
training  serv  lies  *    *    *;and 

(Tl  an  oral  drug  (which  is  approved  by  the 
federal  Food  and  Drug  Administration) 
prescribed  for  use  as  an  acute  anti-emetic 
used  as  part  of  an  anti-cancer 
chemotherapeutic  regimen  *    *    * 

(3)  diagnostic  X-ray  tests  *  *  *  furnished 
in  a  place  of  residence  used  as  the  patient's 
home  *    *    '  ; 

(4)  X-ray,  radium,  and  radioactive  isotope 
therapy,  including  materials  and  services  of 
tec:hnicians. 

(5)  surgical  dressings,  and  splints,  casts, 
and  other  devices  used  for  reduction  of 
fractures  and  dislocations: 

(6)  durable  medical  equipment: 

(7)  ambulance  service  where  the  use  of 
other  methods  of  transportation  is 

contraindicated  bv  the  individual's  condition 

*    *    •  . 

(8)  prosthetic  devices  (other  than  dental) 
which  replace  all  or  part  of  an  internal  body 
organ  (including  c^olostomy  bags  and 
supplies  directly  related  to  colostomy  care). 

'    *    *  and  including  one  pair  of  conventional 
eyeglasses  or  contact  len.ses  furnished 
subsequent  to  eai  h  cataract  surgery  *    *    *  |;] 

(9)  leg.  arm.  back,  and  neck  braces,  and 
artificial  legs.  arms,  and  eves,  including 
replacements  if  required  "    *    *; 

(10)  [A]  pneumo«;occal  vaccine  and  its 
administration*    *    *;and 

(B|  hepatitis  B  vaccine  and  its 
administration*    *   *.and 

(II)  services  of  a  certified  registered  nurse 
ane.sthetist  *    *    *; 

(12)  •  *  *  extra-depth  shoes  with  inserts 
or  custom  molded  shoes  with  inserts  for  an 
individual  with  diabetes,  if  *    '    *; 

(13)  screening  mammography  *    *    *; 

(14)  screening  pap  smear  and  screening 
pelvic  exam:  and 


(15)  bone  mass  measurement  *    *   *.  (etc.) 

Health  Plan 

We  proposed  to  define  "health  plan" 
essentially  as  section  1171(5)  of  the  Act 
defines  it.  Section  1171  of  the  Act  refers 
to  several  definitions  in  section  2791  of 
the  Public  Health  Service  Act.  42  U.S.C. 
300gg-91,  as  added  by  Public  Law  104- 
191. 

As  defined  in  section  1171(5).  a 
"health  plan"  is  an  individual  plan  or 
group  health  plan  that  provides,  or  pays 
the  cost  of,  medical  care.  We  proposed 
that  this  definition  include,  but  not  be 
limited  to  the  15  types  of  plans  {e.g., 
group  health  plan,  health  insurance 
issuer,  health  maintenance  organization) 
listed  in  the  statute,  as  well  as  any 
combination  of  them.  Such  term  would 
have  included,  when  applied  to  public 
benefit  programs,  the  component  of  the 
government  agency  that  administers  the 
program.  Church  plans  and  government 
plans  would  have  been  included  to  the 
extent  that  they  fall  into  one  or  more  of 
the  listed  categories. 

In  the  proposed  rule,  "health  plan" 
included  the  following,  singly  or  in 
combination: 

(1)  A  group  health  plan,  defined  as  an 
employee  welfare  benefit  plan  (as 
currently  defined  in  section  3(1)  of  the 
Employee  Retirement  Income  and 
Security  Act  of  1974.  29  U.S.C.  1002(1)), 
including  insured  and  self-insured 
plans,  to  the  extent  that  the  plan 
provides  medical  care  (as  defined  in 
section  2791(a)(2)  of  the  Public  Health 
Service  Act.  42  U.S.C.  300gg-91  (a)(2)), 
including  items  and  services  paid  for  as 
medical  care,  to  employees  or  their 
dependents  directly  or  through 
insurance  or  otherwise,  that: 

(i)  Has  50  or  more  participants;  or  ^ 

(ii)  Is  administered  by  an  entity  other  \ 
than  the  employer  that  established  and  j 
maintains  the  plan.  \/!^ 

(2)  A  health  insinance  issuer,  defined 
as  an  insurance  company,  insurance 
service,  or  insurance  organization  that  is 
licensed  to  engage  in  the  business  of 
insurance  in  a  state  and  is  subject  to 
state  or  other  law  that  regulates 
insurance. 

(3)  A  health  maintenance 
organization,  defined  as  a  federally 
qualified  health  maintenance 
organization,  an  organization  recognized 
as  a  health  maintenance  organization 
under  state  law,  or  a  similar 
organization  regulated  for  solvency 
imder  state  law  in  the  same  manner  and 
to  the  same  extent  as  such  a  health 
maintenance  organization. 

(4)  Part  A  or  Part  B  of  the  Medicare 
program  under  title  XVIII  of  the  Act. 

(5)  The  Medicaid  program  under  title 
XIX  of  the  Act. 


(6)  A  Medicare  supplemental  policy 
(as  defined  in  section  1882(g)(1)  of  the 
Act,  42  U.S.C.  13958s). 

(7)  A  long-term  care  policy,  including 
a  nursing  home  fixed-indemnity  policy. 

(8)  An  employee  welfare  benefit  plan 
or  any  other  arrangement  that  is 
established  or  maintained  for  the 
purpose  of  offerii^  or  providing  health 
benefits  to  the  employees  of  two  or  more 
employers. 

(9)  The  health  care  program  for  active 
military  persoimel  imder  title  10  of  the 
United  States  Code. 

(10)  The  veterans  health  care  program 
imder  38  U.S.C.  chapter  17. 

(11)  The  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS),  as  defined  in  10  U.S.C. 
1072(4). 

(12)  The  hidian  Health  Service 
program  under  the  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601,  et 
sea.). 

(13)  The  Federal  Employees  Health 
Benefits  Program  under  5  U.S.C.  chapter 
89, 

(14)  An  approved  state  child  health 
plan  for  child  health  assistance  that 
meets  the  requirements  of  section  2103 
of  the  Act. 

(15)  A  Medicare  Plus  Choice 
organization  as  defined  in  42  CFR  422.2, 
with  a  contract  under  42  CFR  part  422, 
subpart  K. 

In  addition  to  the  15  specific 
categories,  we  proposed  that  the  list 
include  any  other  individual  plan  or 
group  health  plan,  or  combination 
thereof,  that  provides  or  pays  for  the 
cost  of  medical  care.  The  Secretary 
would  determine  which  plans  that  meet 
these  criteria  woidd  to  be  considered 
health  plans  for  the  purposes  of  this 
rule. 

Consistent  with  the  other  titles  of 
HIPAA,  our  proposed  definition  did  not 
include  certain  types  of  insurance 
entities,  such  as  workers'  compensation 
and  automobile  insurance  carriers,  other 
property  and  casualty  insurers,  and 
certain  forms  of  limited  benefits 
coverage,  even  when  such  arrangements 
provide  coverage  for  health  care 
services. 

In  the  final  rule,  we  add  two 
provisions  to  clarify  the  types  of 
policies  or  programs  that  we  do  not 
consider  to  be  a  health  plan.  First,  the 
rule  excepts  any  policy,  plan  or  program 
to  the  extent  that  it  provides,  or  pays  for 
the  cost  of,  excepted  benefits,  as  defined 
in  section  2791(c)(1)  of  the  PHS  Act,  42 
U.S.C.  30Ggg-91(c)(l}.  We  note  that, 
while  coverage  for  on-site  medical 
clinics  is  excluded  from  definition  of 
"health  plans,"  such  clinics  may  meet 
the  definition  of  "health  care  provider" 
and  persons  who  work  in  the  clinic  may 


also  meet  the  definition  of  health  care 
provider."  Second,  many  conunenters 
were  confused  by  the  statutory 
inclusion  as  a  health  plan  of  any  "other 
individual  or  group  plan  that  provides 
or  pays  the  cost  of  medical  care;"  they 
questioned  how  the  provision  applied  to 
many  government  programs.  We 
therefore  clarify  that  while  many 
government  programs  (other  than  the 
programs  specified  in  the  statute) 
provide  or  pay  the  cost  of  medical  care, 
we  do  not  consider  them  to  be 
individual  or  group  plans  and  therefore, 
do  not  consider  them  to  be  health  plans. 
Government  funded  programs  that  do 
not  have  as  their  principal  purpose  the 
provision  of,  or  payment  for,  the  cost  of 
health  care  but  which  do  incidentally 
provide  such  services  are  not  health 
plans  (for  example,  programs  such  as 
the  Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC)  and  the  Food  Stamp 
Program,  which  provide  or  pay  for 
nutritional  services,  are  not  considered 
to  be  health  plans).  Govermnent  funded 
programs  that  have  as  their  principal 
piupose  the  provision  of  health  care, 
either  directly  or  by  grant,  are  also  not 
considered  to  be  health  plans.  Examples 
include  the  Ryan  White  Comprehensive 
AIDS  Resoinces  Emergency  Act, 
government  funded  health  centers  and 
immunization  programs.  We  note  that 
some  of  these  may  meet  the  rule's 
definition  of  health  care  provider. 

We  note  that  in  certain  instances 
eligibilify  for  or  enrollment  in  a  health 
plan  that  is  a  government  program 
providing  pubhc  benefits,  such  as 
Medicaid  or  SCHIP,  is  determined  by  an 
agency  other  than  the  agency  that 
administers  the  program,  or 
individually  identifiable  health 
information  used  to  determine 
enrollment  or  eligibility  in  such  a  health 
plan  is  collected  by  an  agency  other 
than  the  agency  that  administers  the 
health  plan.  In  these  cases,  we  do  not 
consider  an  agency  that  is  not  otherwise 
a  covered  entify,  such  as  a  local  welfare 
agency,  to  be  a  covered  entity  because 
it  determines  eligibility  or  enrollment  or 
collects  enrollment  information  as 
authorized  by  law.  We  also  do  not 
consider  the  agency  to  be  a  business 
associate  when  conducting  these 
functions,  as  we  describe  further  in  the 
business  associate  discussion  above. 

The  definition  in  the  final  rule  also 
reflects  the  following  changes 
promulgated  in  the  Transactions  Rule: 

(1)  Exclusion  of  ninsing  home  fixed- 
indemnity  policies; 

(2)  Addition  of  the  word  "issuer"  to 
Medicare  supplemental  policy,  and 
long-term  care  policy; 


(3)  Addition  or  revision  of  the 
relevant  statutory  cites  where 
appropriate; 

(4)  Deletion  of  the  term  "or  assisted" 
when  referring  to  government  programs; 

(5)  Replacement  of  the  word 
"organization"  with  "program"  when 
referring  to  Medicare  +  Choice; 

(6)  Deletion  of  the  term  "health" 
when  referring  to  a  group  plan  in 
subparagraph  (xvi); 

(7)  Ejd^action  of  the  definitions  of 
"group  health  plan,"  "health  insurance 
issuer,"  and  "health  maintenance 
organization"  into  Part  160  as  distinct 
definitions; 

(8)  In  the  definition  of  "group  health 
plan,"  deletion  of  the  term  "ciurently" 
from  the  reference  to  the  statutory  cite 
of  ERISA,  addition  of  the  relevant 
statutory  cite  for  the  term  "participant." 
and  addition  of  the  term 
"reimbursement;" 

(9)  In  the  definition  of  "health 
insurance  issuer,"  addition  of  the 
relevant  statutory  cite,  deletion  of  the 
term  "or  other  law"  after  "state  law," 
addition  of  health  maintenance 
organizations  for  consistency  with  the 
statute,  and  clarification  that  the  term 
does  not  include  a  group  health  plan; 
and 

(10)  In  the  definition  of  "health 
maintenance  organization."  addition  of 
the  relevant  statutory  cite. 

Finally,  we  add  to  this  definition  a 
high  risk  pool  that  is  a  mechanism 
established  under  state  law  to  provide 
health  insurance  coverage  or 
comparable  coverage  to  eligible 
individuals.  High  risk  pools  are 
designed  mainly  to  provide  health 
insurance  coverage  for  individuals  who, 
due  to  health  status  or  pre-existing 
conditions,  cannot  obtain  insurance 
through  the  individual  market  or  who 
can  do  so  only  at  very  high  premiums. 
Some  states  use  their  high  risk  pool  as 
an  alternative  mechanism  imder  section 
2744  of  HIPAA.  We  do  not  reference  the 
definition  of  "quafified  high  risk  pool" 
in  HIPAA  because  that  definition 
includes  the  requirements  for  a  state  to 
use  its  risk  pool  as  its  alternative 
mechanism  under  HIPAA.  Some  states 
may  have  high  risk  pools,  but  do  not  use 
them  as  their  alternative  mechanism 
and  therefore  may  not  meet  the 
definition  in  HIPAA.  We  want  to  make 
clear  that  state  high  risk  pools  are 
covered  entities  under  this  rule  whether 
or  not  they  meet  the  definition  of  a 
qualified  high  risk  pool  under  section 
2744.  High  risk  pools,  as  described  in 
this  rule,  do  not  include  any  program 
estabUshed  under  state  law  solely  to 
provide  excepted  benefits.  For  example, 
a  state  program  established  to  provide 
workers'  compensation  coverage  is  not 
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considered  to  be  a  high  risk  pool  under 
the  rule. 

Implementation  Specification 

This  definition  was  adopted  in  the 
Transactions  Rule  and  is  minimally 
revised  here.  We  add  the  words 
"requirements  or"  before  the  word 
"instructions."  The  word  'instructions  ' 
is  appropriate  in  the  context  of  the 
implementation  specifications  adopted 
in  the  Transactions  Rule,  which  are 
generally  a  series  of  instructions  as  to 
how  to  use  particular  electronic  forms 
However,  that  word  is  not  apropos  in 
the  context  of  the  rules  below.  In  the 
ndes  below,  the  implementation 
specifications  are  specific  requirement.s 
for  how  to  comply  with  a  given 
standard.  The  change  to  this  definition 
thus  ties  in  to  this  regulatory 
framework. 

Standard 

This  definition  was  adopted  in  the 
Transactions  Rule  and  we  have 
modified  it  to  make  it  clearer.  We  also 
add  language  reflecting  section  264  of 
the  statute,  to  clarify  that  the  standards 
adopted  by  this  rule  meet  this 
definition 

State 

We  modify  the  definition  of  state  as 
adopted  in  the  Transactions  Rule  to 
clarify  that  this  term  refers  to  any  of  the 
several  states. 

Tmnsaction 

We  change  the  term  "exchange"  to  the 
term  "transmission"  in  the  definition  of 
Transaction  to  clarify  that  these 
transactions  may  be  one-way 
communications. 

Workforce 

We  proposed  in  the  NPRM  to  define 
workforce  to  mean  employees, 
volunteers,  trainees,  and  other  persons 
under  the  direct  control  of  a  covered 
entity,  including  persons  providing 
labor  on  an  unpaid  basis. 

The  definition  in  the  final  rule  reflects 
one  revision  established  in  the 
Transactions  Rule,  which  replaces  the 
term  "including  persons  providing  labor 
on  an  unpaid  basis"  with  the  term 
"whether  or  not  they  are  paid  by  the 
covered  entity."  In  addition,  we  clarify 
that  if  the  assigned  work  station  of 
persons  under  contract  is  on  the  covered 
entity's  premises  and  such  persons 
perform  a  substantial  proportion  of  their 
activities  at  that  location,  the  covered 
entity  may  choose  to  treat  them  either 
as  business  associates  or  as  part  of  the 
workforce,  as  explained  in  the 
discussion  of  the  definition  of  business 
associate.  If  there  is  no  business 


associate  contract,  we  assume  the 
person  is  a  member  of  the  covered 
entity's  workforce.  We  note  that 
independent  contractors  may  or  may  not 
be  workforce  members.  However,  for 
compliance  purposes  we  will  assume 
that  such  personnel  are  members  of  the 
workforce  if  no  business  associate 
contract  exists. 

Part  160 — Subpart  B — Preemption  of 
State  Laws 

Statutory  Background 

Section  11 78  of  the  Act  establishes  a 
'general  rule"  that  state  law  provisions 
that  are  contrary  to  the  provisions  or 
requirements  of  part  C  of  title  XI  or  the 
standards  or  implementation 
specifications  adopted  or  established 
thereunder  are  preempted  by  the  federal 
requirements.  The  statute  provides  three 
exceptions  to  this  general  rule:  (1)  In 
section  1178(a)(2)(A)(i).  for  state  laws 
that  the  Secretary  determines  are 
necessary  to  prevent  fi'aud  and  abuse, 
ensure  appropriate  state  regulation  of 
insurance  amd  health  plans,  for  state 
reporting  on  health  care  delivery,  and 
other  purposes;  (2)  in  section 
1178(a){2)(A)(ii).  for  state  laws  that 
address  controlled  substances;  and  (3) 
in  section  1178(a)(2)(B).  for  state  laws 
relating  to  the  privacy  of  individually 
identifiable  health  information  that  as 
provided  for  by  the  related  provision  of 
section  264(c)(2)  of  HIPAA,  are  contrary 
to  and  more  stringent  than  the  federal 
requirements.  Section  1178  also  carves 
out.  in  sections  1178(b)  and  1178(c), 
certain  areas  of  state  authority  that  are 
not  limited  or  invalidated  by  the 
provisions  of  part  C  of  title  XI:  these 
areas  relate  to  public  health  and  state 
regulation  of  health  plans. 

The  NfPRM  proposed  a  new  Subpart  B 
of  the  proposed  part  160.  The  new 
Subpart  B,  which  would  apply  to  all 
.standards,  implementation 
specifications,  and  requirements 
adopted  under  HIPAA.  would  consist  of 
four  sections.  Proposed  §  160.201 
provided  that  the  provisions  of  Subpart 
B  applied  to  exception  determinations 
and  advisory  opinions  issued  by  the 
Secretary  under  section  1178.  Proposed 
§  160.202  set  out  proposed  definitions 
for  four  terms:  (1)  "Contrary."  (2)  "more 
stringent,"  (3)  'relates  to  the  privacy  of 
individually  identifiable  health 
information.  "  and  (4)  "state  law."  The 
definition  of  "contrary"  was  drawn  from 
case  law  concerning  preemption.  A 
seven-part  set  of  specific  criteria,  drawn 
from  fair  information  principles,  was 
proposed  for  the  definition  of  "more 
stringent."  The  definition  of  "relates  to 
the  privacy  of  individually  identifiable 
health  information  "  was  also  based  on 


case  law.  The  definition  of  "state  law" 
was  drawn  from  the  statutory  definition 
of  this  term  elsewhere  in  HIPAA.  We 
note  that  state  action  having  the  force 
and  effect  of  law  may  include  common 
law.  We  eliminate  the  term  "decision" 
from  the  proposed  rule  because  it  is 
redundant. 

Proposed  §  160.203  proposed  a 
general  rule  reflecting  the  statutory 
general  rule  and  exceptions  that 
generally  mirrored  the  statutory 
language  of  the  exceptions.  The  one 
substantive  addition  to  the  statutory 
exception  language  was  with  respect  to 
the  statutory  exception,  "for  other 
purposes."  The  following  language  was 
added:  "for  other  purposes  related  to 
improving  the  Medicare  program,  the 
Medicaid  program,  or  the  efficiency  and 
effectiveness  of  the  health  care  system." 

Proposed  §  160.204  proposed  two 
processes,  one  for  the  making  of 
exception  determinations,  relating  to 
determinations  under  section 
1 1 78(a)(2)(A)  of  the  Act.  the  other  for 
the  rendering  of  advisory  opinions,  with 
respect  to  section  1178(a)(2)(B)  of  the 
Act.  The  processes  proposed  were 
similar  in  the  following  respects:  (1) 
Only  the  state  could  request  an 
exception  determination  or  advisory 
opinion,  as  applicable;  (2)  both  required 
the  request  to  contain  the  same 
information,  except  that  a  request  for  an 
exception  determination  also  had  to  set 
out  the  length  of  time  the  requested 
exception  would  be  in  effect,  if  less  than 
three  years;  (3)  both  sets  of  requirements 
provided  that  requests  had  to  be 
submitted  to  the  Secretary  as  required 
by  the  Secretary,  and  until  the 
Secretary's  determination  was  made,  the 
federal  standard,  requirement  or 
implementation  specification  remained 
in  effect;  (4)  both  sets  of  requirements 
provided  that  the  Secretary's  decision 
would  be  effective  intrastate  only;  (5) 
both  sets  of  requirements  provided  that 
any  change  to  either  the  federal  or  state 
basis  for  the  Secretary's  decision  would 
require  a  new  request,  and  the  federal 
standard,  implementation  specification, 
or  requirement  would  remain  in  effect 
until  the  Secretary  acted  favorably  on 
the  new  request;  (6)  both  sets  of 
requirements  provided  that  the 
Secretary  could  seek  changes  to  the 
federal  rules  or  urge  states  or  other 
organizations  to  seek  changes;  and  (7) 
both  sets  of  requirements  provided  for 
annual  publication  of  Secretarial 
decisions.  In  addition,  the  process  for 
exception  determinations  provided  for  a 
maximum  effective  period  of  three  years 
for  such  determinations. 

The  following  changes  have  been 
made  to  subpart  B  in  the  final  rules. 
First.  §  160.201  now  expressly 


implements  section  1178.  Second,  the 
definition  of  "mora  stringent"  has  been 
changed  by  eliminating  the  criterion 
relating  to  penalties  and  by  framing  the 
criterion  under  paragraph  (1)  more 
generally.  Also,  we  have  clarified  that 
the  term  "individual"  means  the  person 
who  is  the  subject  of  the  individually 
identifiable  health  information,  since 
the  term  "individual"  is  defined  this 
way  only  in  subpart  E  of  part  164,  not 
in  part  160.  Third,  the  definition  of 
"state  law"  has  been  changed  by 
substituting  the  words  "statute, 
constitutional  provision"  for  the  word 
"law,"  the  words  "common  law"  for  the 
word  "decision,"  and  adding  the  words 
"force  and"  before  the  word  "effect"  in 
the  proposed  definition.  Fourth,  in 
§  160.203,  several  criteria  relating  to  the 
statutory  groimds  for  exception 
determinations  have  been  further 
spelled  out:  (1)  The  words  "  related  to 
the  provision  of  or  payment  for  health 
care"  have  been  added  to  the  exception 
for  fraud  and  abuse;  (2)  the  words  "to 
the  extent  expressly  authorized  by 
statute  or  regulation"  have  been  added 
to  the  exception  for  state  regulation  of 
health  plans;  (3)  the  words  "of  serving 
a  compelling  need  related  to  public 
health,  safety,  or  welfare,  and,  where  a 
standard,  requirement,  or 
implementation  specification  imder  part 
164  of  this  subchapter  is  at  issue,  where 
the  Secretary  determines  that  the 
intrusion  into  privacy  is  warranted 
when  balanced  against  the  need  to  be 
served"  have  been  added  to  the  general 
exception  "for  other  purposes";  and  (4) 
the  statutory  provision  regarding 
controlled  substances  has  been 
elaborated  on  as  follows:  "Has  as  its 
principal  purpose  the  regulation  of  the 
manufacture,  registration,  distribution, 
dispensing,  or  other  control  of  any 
controlled  substance,  as  defined  at  21 
U.S.C.  802,  or  which  is  deemed  a 
controlled  substance  by  state  law." 
The  most  extensive  changes  have 
been  made  to  proposed  §  160.204.  The 
provision  for  advisory  opinions  has 
been  eliminated.  Section  160.204  now 
sets  out  only  a  process  for  requesting 
exception  determinations.  In  most 
respects,  this  process  is  the  same  as 
proposed.  Howevw,  the  proposed 
restiiction  of  the  effect  of  exception 
determinations  to  wholly  intrastate 
transactions  has  been  eliminated. 
Section  160.204(a)  has  been  modified  to 
allow  any  person,  not  just  a  state,  to 
submit  a  request  for  an  exception 
determination,  and  clarifies  that 
requests  frtim  states  may  be  made  by  the 
state's  chief  elected  official  or  his  or  her 
designee.  Proposed  §  160.204(a)(3) 
stated  that  if  it  is  determined  that  the 


federal  standard,  requirement,  or 
implementation  specification  in 
question  meets  the  exception  criteria  as 
well,  as  or  better  than  the  state  law  for 
which  the  exception  is  requested,  the 
request  will  be  denied;  this  language  has 
been  deleted.  Thus,  the  criterion  for 
granting  or  denying  an  exception 
request  is  whether  the  applicable 
exception  criterion  or  criteria  are  met, 

A  new  §  160.205  is  also  adopted, 
replacing  part  of  what  was  proposed  at 
proposed  §  160.204.  The  new  §  160.205 
sets  out  the  rules  relating  to  the 
effectiveness  of  exception 
determinations.  Exception 
determinations  are  effective  until  either 
the  underlying  federal  or  state  laws 
change  or  the  exception  is  revoked,  by 
the  Secretary,  based  on  a  determination 
that  the  grounds  supporting  the 
exception  no  longer  exist.  The  proposed 
maximum  of  three  years  has  been 
eliminated. 

Relationship  to  Other  Federal  Laws 

Covered  entities  subject  to  these  rules 
are  also  subject  to  other  federal  statutes 
and  regulations.  For  example,  federal 
programs  must  comply  with  the  statutes 
and  regulations  that  govern  them. 
Pursuant  to  their  contracts,  Medicare 
providers  must  comply  with  Jhe 
requirements  of  the  Privacy  Act  of  1974. 
Substance  abuse  treatment  facilities  are 
subject  to  the  Substance  Abuse 
Confidentiality  provisions  of  the  Public 
Health  Service  Act.  section  543  and  its 
regulations.  And,  health  care  providers 
in  schools,  colleges,  and  universities 
may  come  within  the  purview  of  the 
Family  Educational  Rights  and  Privacy 
Act.  Thus,  covered  entities  will  need  to 
determine  how  the  privacy  regulation 
will  affect  their  ability  to  comply  with 
these  other  federal  laws. 

Many  commenters  raised  questions 
about  how  different  federal  statutes  and 
regulations  intersect  with  the  privacy 
regiilation.  While  we  address  specific 
concerns  in  the  response  to  comments 
later  in  the  preamble,  in  this  section,  we 
explore  some  of  the  general  interaction 
issues.  These  summaries  do  not  identify 
all  possible  conflicts  or  overlaps  of  the 
privacy  regulation  and  other  federal 
laws,  but  should  provide  general 
guidance  for  complying  with  both  the 
privacy  regulation  and  other  federal 
laws.  The  summaries  also  provide 
examples  of  how  covered  entities  can 
analyze  other  federal  laws  when  specific 
questions  arise.  HHS  may  consult  with 
other  agencies  concerning  the 
interpretation  of  other  federal  laws  as 
necessary. 


Implied  Repeal  Analysis 

When  faced  with  the  need  to 
determine  how  different  federal  laws 
interact  with  one  another,  we  turn  to  the 
judiciary's  approach.  Courts  apply  the 
implied  repeal  analysis  to  resolve 
tensions  that  appear  to  exist  between 
two  or  more  statutes.  While  the 
implication  of  a  regulation-on- 
regulation  conflict  is  unclear,  courts 
agree  that  administrative  rules  and 
regulations  that  do  not  conflict  with 
express  statutory  provisions  have  the 
force  and  effect  of  law.  Thus,  we  believe 
coiuts  would  apply  the  standard  rules  of 
interpretation  tiiat  apply  to  statutes  to 
address  questions  of  interpretation  with 
regard  to  regulatory  conflicts. 

When  faced  with  two  potentially 
conflicting  statutes,  courts  attempt  to 
construe  them  so  that  both  are  given 
effect.  If  this  construction  is  not 
possible,  courts  will  look  for  express 
language  in  the  later  statute,  or  an  intent 
in  its  legislative  history,  indicating  that 
Congress  intended  the  later  statute  to 
repeal  the  earlier  one.  If  there  is  no 
expressed  intent  to  repeal  the  earlier 
statute,  courts  will  characterize  the 
statutes  as  either  general  or  specific. 
Ordinarily,  later,  general  statutes  will 
not  repeal  the  special  provisions  of  an 
earlier,  specific  statute.  In  some  cases, 
when  a  later,  general  statute  creates  an 
irreconcilable  conflict  or  is  manifestly 
inconsistent  with  the  earlier,  specific 
statute  in  a  manner  that  indicates  a  clear 
and  manifest  Congressional  intent  to 
repeal  the  earUer  statute,  courts  will 
find  that  the  later  statute  repeals  the 
earlier  statute  by  implication.  In  these 
cases,  the  latest  legislative  action  may 
prevail  and  repeal  the  prior  law,  but 
only  to  the  extent  of  the  conflict 

There  should  be  few  instances  in 
which  conflicts  exist  between  a  statute 
or  regulation  and  the  rules  below,  ^r 
example,  if  a  statute  permits  a  covered 
entity  to  disclose  protected  health 
information  and  the  rules  below  permit 
such  a  disclosure,  no  conflict  arises;  the 
covered  entity  could  comply  with  both 
and  choose  whether  or  not  to  disclose 
the  information.  In  instances  in  which 
a  potential  conflict  appears,  we  would 
attempt  to  resolve  it  so  that  both  laws 
applied.  For  example,  if  a  statute  or 
regulation  permits  dissemination  of 
protected  health  information,  but  the 
rules  below  prohibit  the  use  or 
disclosure  without  an  authorization,  we 
believe  a  covered  entity  would  be  able 
to  comply  with  both  because  it  could 
obtain  an  authorization  under  §  164.508 
before  disseminating  the  information 
under  the  other  law. 

Many  apparent  conflicts  will  not  be 
true  conflicts.  For  example,  if  a  conflict 


82482        Federal  Register/ Vol.  65,  No.  250 /Thursday,  December  28,  2000 /Rules  and  Regulations 


appears  to  exist  because  a  previous 
statute  or  regulation  requires  a  specific 
use  or  disclosure  of  protected  health 
information  that  the  rules  below  appear 
to  prohibit,  the  use  or  disclosure 
pursuant  to  that  statute  or  regulation 
would  not  be  a  violation  of  the  privac\ 
regulation  because  §  164.512(a)  permits 
covered  entities  to  use  or  disclose 
protected  health  information  as  required 
by  law. 

If  a  statute  or  regulation  prohibits 
dissemination  of  protected  health 
information,  but  the  privacy  regulation 
requires  that  an  individual  have  access 
to  that  information,  the  earlier,  more 
specific  statute  would  apply  The 
interaction  between  the  Clinic  al 
Laboratory  Improvement  Amendments 
regulation  is  an  example  of  this  type  of 
conflict.  From  nur  review  of  several 
federal  laws,  it  appears  that  Congress 
did  not  intend  for  the  privacy  regulation 
to  overrule  existing  statutory 
requirements  in  these  instances. 

Examples  of  Interaction 

We  have  summarized  how  certain 
federal  laws  interact  with  the  privacy 
regulation  to  provide  specific  guidance 
in  areas  deserving  special  attention  and 
to  serve  as  examples  of  the  analvsis 
involved.  In  the  Response  to  Comment 
section,  we  have  provided  our  responses 
to  specific  questions  raised  during  the 
comment  period. 

The  Pnvacy  Act 

The  Pnvacy  Act  of  1974,  5  U.S.C. 
552a,  prohibits  disclosures  of  records 
contained  in  a  system  of  records 
maintained  by  a  federal  agency  (or  its 
contractors)  without  the  written  request 
or  consent  of  the  individual  to  whom 
the  record  pertains.  This  general  rule  is 
subject  to  various  statutory  exceptions 
In  addition  to  the  disclosures  explicitly 
permitted  in  the  statute,  the  Privacy  Act 
permits  agencies  to  disclose  information 
for  other  purposes  compatible  with  the 
purpose  for  which  the  information  was 
collected  by  identif\'ing  the  disclosure 
as  a  "routine  use"  and  publishing  notice 
of  it  in  the  Federal  Register  The  Act 
applies  to  all  federal  agencies  and 
certain  federal  contractors  who  operate 
Privacy  Act  systems  of  records  on  behalf 
of  federal  agencies. 

Some  federal  agencies  and  contractors 
of  federal  agencies  that  are  covered 
entities  under  the  privacy  rules  are 
subject  to  the  Privacy  Act.  These  entities 
must  comply  with  all  applicable  federal 
statutes  and  regulations.  For  example,  if 
the  privacy  regulation  permits  a 
disclosure,  but  the  disclosure  is  not 
permitted  under  the  Privacy  Act.  the 
federal  agency  may  not  make  the 
disclosure.  If,  however,  the  Privacy  Act 


allows  a  federal  agency  the  discretion  to 
make  a  routine  use  disclosure,  but  the 
privacv  regulation  prohibits  the 
disclosure,  the  federal  agency  will  have 
to  applv  its  discretiim  in  a  way  that 
complies  with  the  regulation.  This 
means  not  making  the  particular 
disclosure. 

The  Freedom  of  Information  Act 

FOIA.  5  U.S.C.  552.  provides  for 
public  disclosure,  upon  the  request  of 
any  person,  of  many  types  of 
information  in  the  possession  of  the 
federal  government,  subject  to  nine 
exemptions  and  three  exclusions.  For 
example.  Exemption  6  permits  federal 
agencies  to  withhold  "personnel  and 
medical  files  and  similar  files  the 
disclosure  of  which  would  constitute  a 
clearlv  unwarranted  invasion  of 
personal  privacy  "  5  U.S.C.  552fb)(B). 

Uses  and  disclosures  required  by 
FOIA  come  within  §  164.51 2(a)  of  "the 
privacv  regulation  that  permits  uses  or 
disclosures  required  by  law  if  the  uses 
or  disclosures  meet  the  relevant 
requirements  of  the  law.  Thus,  a  federal 
agencv  must  determine  whether  it  may 
apply  an  exemption  or  exclusion  to 
redact  the  protected  health  information 
when  responding  to  a  FOIA  request. 
When  a  FOIA  request  asks  for 
doc:uments  that  include  protected  health 
informatioi),  we  believe  the  agency, 
when  appropriate,  must  apply 
Exemption  6  to  preclude  the  release  of 
medical  files  or  otherwise  redact 
identifying  details  before  disclosing  the 
remaining  information. 

We  offer  the  following  analysis  for 
federal  agencies  and  federal  contractors 
who  operate  Privacy  Act  systems  of 
records  on  behalf  of  federal  agencies 
and  must  comply  with  FOIA  and  the 
privacy  regulation.  If  presented  with  a 
FCJIA  request  that  would  result  in  the 
disclosure  of  protected  health 
information,  a  federal  agency  must  first 
determine  if  FOIA  requires  the 
disclosure  or  if  an  exemption  or 
exclusion  would  be  appropriate.  We 
believe  that  generally  a  disclosure  of 
protected  health  information,  when 
requested  under  FOIA,  would  come 
within  FOIA  Exemption  6.  We 
recognize,  however,  that  the  application 
of  this  exemption  to  information  about 
deceased  individuals  requires  a 
different  analysis  than  that  applicable  to 
living  individuals  because,  as  a  general 
rule,  under  the  Privacy  Act,  privacy 
rights  are  extinguished  at  death. 
However,  under  FOIA,  it  is  entirely 
appropriate  to  consider  the  privacy 
interests  of  a  decedent's  survivors  under 
Exemption  6.  See  Department  of  Justice 
FOIA  Guide  2000.  Exemption  6:  Privacy 
Considerations.  Covered  entities  subject 


to  FOIA  must  evaluate  each  disclosure 
on  a  case-by-case  basis,  as  they  do  now 
under  current  FOIA  procedures. 

Federal  Substance  Abuse 
Confidentiality  Requirements 

The  federal  confidentiality  of 
substance  abuse  patient  records  statute, 
section  543  of  the  Public  Health  Service 
Act.  42  U.S.C.  290dd-2.  and  its 
implementing  regulation,  42  CFR  part  2, 
establish  confidentiality  requirements 
for  patient  records  that  are  maintained 
in  connection  with  the  performance  of 
any  federally-assisted  specialized 
alcohol  or  drug  abuse  program. 
Substance  abuse  programs  are  generally 
programs  or  personnel  that  provide 
alcohol  or  drug  abuse  treatment, 
diagnosis,  or  referral  for  treatment.  The 
term  'federally-assisted  "  is  broadly 
defined  and  includes  federally 
conducted  or  funded  programs, 
federally  licensed  or  certified  programs, 
and  programs  that  are  tax  exempt. 
Certain  exceptions  apply  to  information 
held  by  the  Veterans  Administration 
and  the  Armed  Forces. 

There  are  a  number  of  health  care 
providers  that  are  subject  to  both  these 
rules  and  the  substance  abuse  statute 
and  regulations.  In  most  cases,  a  conflict 
will  not  exist  between  these  rules.  These 
privacy  rules  permit  a  health  care 
provider  to  disclose  information  in  a 
number  of  situations  that  are  not 
permitted  under  the  substance  abuse 
regulation.  For  example,  disclosures 
allowed,  without  patient  authorization, 
under  the  privacy  rule  for  law 
enforcement,  judicial  and 
administrative  proceedings,  public 
health,  health  oversight,  directory 
assistance,  and  as  required  by  other 
laws  would  generally  be  prohibited 
under  the  substance  abuse  statute  and 
regulation.  However,  because  these 
disclosures  are  permissive  and  not 
mandatory,  there  is  no  conflict.  An 
entity  would  not  be  in  violation  of  the 
privacy  rules  for  failing  to  make  these 
disclosures. 

Similarly,  provisions  in  the  substance 
abuse  regulation  provide  for  permissive 
disclosures  in  case  of  medical 
emergencies,  to  the  FDA.  for  research 
activities,  for  audit  and  evaluation 
activities,  and  in  response  to  certain 
court  orders.  Because  these  are 
permissive  disclosures,  programs 
subject  to  both  the  privacy  rules  and  the 
substance  abuse  rule  are  able  to  comply 
with  both  rules  even  if  the  privacy  rules 
restrict  these  types  of  disclosures.  In 
addition,  the  privacy  rules  generally 
require  that  an  individual  be  given 
access  to  his  or  her  own  health 
information.  Under  the  substance  abuse 
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regulation,  programs  may  provide  such 
access,  so  there  is  no  conflict. 

The  substance  abuse  regulation 
requires  notice  to  patients  of  the 
substance  abuse  confidentiaUty 
requirements  and  provides  for  written 
consent  for  disclosure.  While  the 
privacy  rules  have  requirements  that  are 
somewhat  different,  the  program  may 
use  notice  and  authorization  forms  that 
include  all  the  elements  required  by 
both  regulations.  The  substance  abuse 
rule  provides  a  sample  notice  and  a 
sample  authorization  form  and  states 
that  the  use  of  these  forms  would  be 
sufficient.  While  these  forms  do  not 
satisfy  all  of  the  requirements  of  the 
privacy  regulation,  there  is  no  conflict 
because  the  substance  abuse  regulation 
does  not  mandate  the  use  of  these  forms. 

Employee  Retirement  Income  Security 
Act  of  1974 

ERISA  was  enacrted  in  1974  to 
regulate  pension  and  welfare  employee 
benefit  plans  established  by  private 
sector  employers,  unions,  or  both,  to 
provide  benefits  to  their  workers  and 
dependents.  Under  ERISA,  plans  that 
provide  "through  the  purchase  of 
insurance  or  otherwise  *   *   *  medical, 
surgical,  or  hospital  care  or  benefits,  or 
benefits  in  the  event  of  sickness, 
accident,  disability,  [or]  death"  are 
defined  as  employee  welfare  benefit 
plans.  29  U.S.C.  1002(1).  In  1996, 
HIPAA  amended  ERISA  to  require 
portability,  nondiscrimination,  and 
renewability  of  health  benefits  provided 
by  group  health  plans  and  group  health 
insurance  issuers.  Numerous,  although 
not  all,  ERISA  plans  are  covered  under 
the  rules  proposed  below  as  "health 
plans." 

Section  514(a)  of  ERISA,  29  U.S.C. 
1144(a),  preempts  all  state  laws  that 
"relate  to"  any  employee  benefit  plan. 
However,  section  514(b)  of  ERISA,  29 
U.S.C.  1144(b)(2)(A),  expressly  saves 
from  preemption  state  laws  that  regulate 
insurance.  Section  514(b)(2)(B)  of 
ERISA.  29  U.S.C.  1144(b)(2)(B),  provides 
that  an  ERISA  plan  is  deemed  not  to  be 
an  insurer  for  the  purpose  of  regulating 
the  plan  under  the  state  insurance  laws. 
Thus,  imder  the  deemer  clause,  states 
may  not  treat  ERISA  plans  as  insurers 
subject  to  direct  regulation  by  state  law. 
Finally,  section  514(d)  of  ERISA,  29 
use.  1144(d).  provides  that  ERISA 
does  not  "alter,  amend,  modify, 
invalidate,  impair,  or  supersede  any  law 
of  the  United  States." 

We  considered  whether  the 
preemption  provision  of  section 
264(c)(2)  of  HIPAA  would  give  effect  to 
state  laws  that  would  otherwise  be 
preempted  by  section  514(a)  of  ERISA. 
As  discussed  above,  our  reading  of  the 


statutes  together  is  that  the  effect  of 
section  264(c)(2)  is  only  to  leave  in 
place  state  privacy  protections  that 
would  otherwise  apply  and  that  are 
more  stringent  than  the  federal  privacy 
protections. 

Many  health  plans  covered  by  the 
privacy  regulation  are  also  subject  to 
ERISA  requirements.  Our  discussions 
and  consultations  have  not  uncovered 
any  particular  ERISA  requirements  that 
would  conflict  with  the  rules. 

The  Family  Educational  Rights  and 
Privacy  Act 

FERPA,  as  amended,  20  U.S.C.  1232g. 
provides  parents  of  students  and  eligible 
students  (students  who  are  18  or  older) 
with  privacy  protections  and  rights  for 
the  records  of  students  maintained  by 
federally  funded  educational  agencies  or 
institutions  or  persons  acting  for  these 
agencies  or  institutions.  We  have 
excluded  education  records  covered  by 
FERPA,  including  those  education 
records  designated  as  education  records 
under  Parts  B,  C,  and  D  of  the 
Individuals  with  Disabilities  Education 
Act  Amendments  of  1997,  from  the 
definition  of  protected  health 
information.  For  example,  individually 
identifiable  health  information  of 
students  imder  the  age  of  18  created  by 
a  nurse  in  a  primary  or  secondary 
school  that  receives  federal  funds  and 
that  is  subjecrt  to  FERPA  is  an  education 
record,  but  not  protected  health 
information.  Therefore,  the  privacy 
regulation  does  not  apply.  We  followed 
this  course  because  Congress 
specifically  addressed  how  information 
in  education  records  should  be 
protected  in  FERPA. 

We  have  also  excluded  certain 
records,  those  described  at  20  U.S.C. 
1232g(a)(4)(B)(iv).  fi-om  the  definition  of 
protected  health  information  because 
FERPA  also  provided  a  specific 
structiu-e  for  the  maintenance  of  these 
records.  These  are  records  (1)  of 
students  who  are  1 8  years  or  older  or  are 
attending  post-secondary  educational 
institutions,  (2)  maintained  by  a 
physician,  psychiatrist,  psychologist,  or 
recognized  professional  or 
paraprofessional  acting  or  assisting  in 
that  capacity,  (3)  that  are  made, 
maintained,  or  used  only  in  connection 
with  the  provision  of  treatment  to  the 
student,  and  (4)  that  are  not  available  to 
anyone,  except  a  physician  or 
appropriate  professional  reviewing  the 
record  as  designated  by  the  student. 
Because  FERPA  excludes  these  records 
ft-om  its  protections  only  to  the  extent 
they  are  not  available  to  anyone  other 
than  persons  providing  treatment  to 
students,  any  use  or  disclosure  of  the 
record  for  other  purposes,  including 


providing  access  to  the  individual 
student  who  is  the  subject  of  the 
information,  would  turn  the  record  into 
an  education  record.  As  education 
records,  they  would  be  subject  to  the 
protections  of  FERPA. 

These  exclusions  are  not  applicable  to 
all  schools,  however.  If  a  school  does 
not  receive  federal  funds,  it  is  not  an 
educational  agency  or  institution  as 
defined  by  FERPA.  Therefore,  its 
records  that  contain  individually 
identifiable  health  information  are  not 
education  records.  These  records  may 
be  protected  health  information.  The 
educational  institution  or  agenc:y  that 
employs  a  school  niu-se  is  subject  to  our 
regulation  as  a  health  care  provider  if 
the  school  nurse  or  the  school  engages 
in  a  HIPAA  transaction. 

While  we  strongly  believe  every 
individual  should  have  the  same  level 
of  privacy  protection  for  his/her 
individually  identifiable  health 
information,  Congress  did  not  provide 
us  with  authority  to  disturb  the  scheme 
it  had  devised  for  records  maintained  by 
educational  institutions  and  agencies 
under  FERPA.  We  do  not  believe 
Congress  intended  to  amend  or  preempt 
FERPA  when  it  enacted  HIPAA. 

With  regard  to  the  records  described 
at  20  U.S.C.  1232g(a){4)(b)(iv),  we 
considered  requiring  health  care 
providers  engaged  in  HIPAA 
transactions  to  comply  with  the  privacy 
regulation  up  to  the  point  these  records 
were  used  or  disclosed  for  purposes 
other  than  treatment.  At  that  point,  the 
records  would  be  converted  from 
protected  health  information  into 
education  records.  This  conversion 
would  occur  any  time  a  student  sought 
to  exercise  his/her  access  rights.  The 
provider,  then,  would  need  to  treat  the 
record  in  accordance  with  FERPA  "s 
requirements  and  be  relieved  from  its 
obligations  under  the  privacy 
regulation.  We  chose  not  to  adopt  this 
approach  because  it  would  be  unduly 
burdensome  to  require  providers  to 
comply  with  two  different,  yet  similar, 
sets  of  regulations  and  inconsistent  with 
the  policy  in  FERPA  that  these  records 
be  exempt  fi-om  regulation  to  the  extent 
the  records  were  used  only  to  treat  the 
student. 

Gramm-Leach-Bliley 

In  1999.  Congress  passed  Gramm- 
Leach-Bliley  (GLB).  Pub.  L.  106-102, 
which  included  provisions,  section  501 
et  seq.,  that  limit  the  ability  of  financial 
institutions  to  disclose  "nonpublic 
personal  information"  about  consumers 
to  non-affiliated  third  parties  and 
require  financial  institutions  to  provide 
customers  with  their  privacy  policies 
and  practices  with  respect  to  nonpublic 
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personal  information.  In  addition. 
Congress  required  seven  agencies  with 
jurisdiction  over  financial  institutions  to 
promulgate  regulations  as  necessar\'  to 
implement  these  provisions.  GLB  and 
its  accompanying  regulations  define 
"financial  institutions"  as  including 
institutions  engaged  in  the  financial 
activities  of  bank  holding  companies, 
which  mav  include  the  business  of 
insuring.  See  15  U  S  C  6809(3),  12 
U.S  C.  1843(k).  However.  Congress  did 
not  provide  the  designated  federal 
agencies  with  the  authority  to  regulate 
health  insurers.  Instead,  it  provided 
states  with  an  incentive  to  adopt  and 
have  their  state  insurance  authorities 
enforce  these  rules.  See  15  U.S.C.  6805 
If  a  state  were  to  adopt  laws  consistent 
with  GLB,  health  insiuers  would  have  to 
determine  how  to  comply  with  both  sets 
of  rules. 

Thus,  GLB  has  caused  concern  and 
confusion  among  health  plans  that  are 
subject  to  our  privacy  regulation. 
Although  Congress  remained  silent  as  to 
its  understanding  of  the  interaction  of 
GLB  and  HIPA.^'s  privacy  provisions, 
the  Federal  Trade  Commission  and 
other  agencies  implementing  the  GLB 
privacy  provisions  noted  in  the 
preamble  to  their  GLB  regulations  that 
ihev  "would  consult  with  HHS  to  avoid 
the  imposition  of  duplicative  or 
inconsistent  requirements."  65  Fed.  Reg. 
33646,  33648  (2000).  Additionallv.  the 
FTC  also  noted  that  "persons  engaged  in 
providing  insurance"  would  be  within 
the  enforcement  jurisdiction  of  state 
insurance  authorities  and  not  within  the 
jurisdiction  of  the  FTC.  Id 

Because  the  FTC  has  clearly  stated 
that  it  will  not  enforce  the  GLB  privacv 
provisions  against  persons  engaged  in 
providing  insurance,  health  plans  will 
not  be  subject  to  dual  federal  agency 
jurisdiction  for  information  that  is  both 
nonpublic  personal  information  and 
protected  health  information.  If  states 
choose  to  adopt  GLB-like  laws  or 
regulations,  which  may  or  may  not  track 
the  federal  rules  completelv.  health 
plans  would  need  to  evaluate  these  laws 
under  the  preemption  analysis 
described  in  subpart  B  of  Part  160. 

Federally  Funded  Health  Programs 

These  rules  will  affect  various  federal 
programs,  some  of  which  may  have 
requirements  that  are.  or  appear  to  be, 
inconsistent  with  the  requirements  of 
these  regulations  These  programs 
include  those  operated  directly  bv  the 
federal  government  (such  as  health 
programs  for  militan,-  personnel  and 
veterans)  as  well  as  programs  in  which 
health  services  or  benefits  are  provided 
by  the  private  sector  or  by  state  or  local 
governments,  but  which  are  governed  by 


various  federal  laws  (such  as  Medicare. 
Medicaid,  and  ERISA) 

Congress  explicitly  included  some  of 
these  programs  in  HIPAA.  subjecting 
them  directly  to  the  privacy  regulation. 
Section  1171  of  the  Act  defines  the  term 
"health  plan"  to  include  the  following 
federallv  conducted,  regulated,  or 
funded  programs:  (iroup  plans  under 
ERISA  that  either  have  50  or  more 
participants  or  are  administered  by  an 
entitv  other  than  the  employer  who 
established  and  maintains  the  plan; 
federallv  qualified  health  maintenance 
organizations;  Medicare;  Medicaid; 
Medic  are  supplemental  policies;  the 
health  care  program  for  active  military 
personnel;  the  health  care  program  for 
veterans;  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (CHAMPUS);  the  Indian  health 
service  program  under  the  Indian  Health 
Care  Improvement  Act,  25  U.S.C.  1601. 
et  seq  :  and  the  Federal  Employees 
Health  Benefits  Program.  There  also  are 
many  other  federally  conducted, 
regulated,  or  funded  programs  in  which 
individually  identifiable  health 
information  is  created  or  maintained, 
but  which  do  not  come  within  the 
statutory  definition  of  "health  plan." 
While  these  latter  types  of  federally 
conducted,  regulated,  or  assisted 
programs  are  not  explicitly  covered  by 
part  ('.  of  title  XI  in  the  same  way  that 
the  programs  listed  in  the  statutorv 
definition  of  "health  plan"  are  covered, 
the  statute  mav  nonetheless  apply  to 
transactions  and  other  activities 
conducted  under  such  programs.  This  is 
likely  to  be  the  case  when  the  federal 
entitv  or  federally  regulated  or  funded 
entitv  provides  health  services;  the 
requirements  of  part  C  may  apply  to 
such  an  entity  as  a  "health  care 
provider  '  Thus,  the  issue  of  how 
different  federal  requirements  apply  is 
likelv  to  arise  in  numerous  contexts. 

There  are  a  number  of  authorities 
under  the  Public  Health  Service  Act  and 
other  legislation  that  contain  explicit 
confidentiality  requirements,  either  in 
the  enabling  legislation  or  in  the 
implementing  regulations.  Many  of 
these  are  so  general  that  there  would 
appear  to  be  no  problem  of 
inconsistency,  in  that  nothing  in  those 
laws  or  regulations  would  appear  to 
restrict  the  provider's  ability  to  comply 
with  the  privacy  regulation's 
requirements. 

There  may.  however,  be  authorities 
under  which  either  the  requirements  of 
the  enabling  legislation  or  of  the 
program  regulations  would  impose 
requirements  that  differ  from  these 
rules. 

For  example,  regulations  applicable  to 
the  substance  abuse  block  grant  program 


funded  under  section  1943(b)  of  the 
Public  Health  Service  Act  require 
compliance  with  42  CFR  part  2,  and, 
thus,  raise  the  issues  identified  above  in 
the  substance  abuse  confidentiality 
regulations  discussion.  There  are  a 
number  of  federal  programs  which, 
either  by  statute  or  by  regulation, 
restrict  the  disclosure  of  patient 
information  to,  with  minor  exceptions, 
disclosures  "required  by  law  "  See,  for 
example,  the  program  of  projects  for 
prevention  and  control  of  sexually 
transmitted  diseases  funded  under 
section  318(e)(5)  of  the  Public  Health 
Service  Act  (42  CFR  51b.404);  the 
regulations  implementing  the 
community  health  center  program 
funded  under  section  330  of  the  Public 
Health  Service  Act  (42  CFR  51c.llO): 
the  regulations  implementing  the 
program  of  grants  for  family  planning 
services  under  title  X  of  the  Public 
Health  Service  Act  (42  CFR  59.15);  the 
regulations  implementing  the  program 
of  grants  for  black  lung  clinics  funded 
under  30  U.S.C.  437(a)  (42  CFR 
55a. 104);  the  regulations  implementing 
the  program  of  maternal  and  child 
health  projects  funded  under  section 
501  of  the  Act  (42  CFR  51a.6);  the 
regulations  implementing  the  program 
of  medical  examinations  of  coal  miners 
(42  CFR  37.80(a)).  These  legal 
requirements  would  restrict  the  grantees 
or  other  entities  providing  services 
under  the  programs  involved  from 
making  many  of  the  disclosures  that 
§§  164.510  or  164.512  would  permit.  In 
some  cases,  permissive  disclosures  for 
treatment,  payment,  or  health  care 
operations  would  also  be  limited. 
Because  §§  164.510  and  164.512  are 
merely  permissive,  there  would  not  be 
a  conflict  between  the  program 
requirements,  because  it  would  be 
possible  to  comply  with  both.  However, 
entities  subject  to  both  sets  of 
requirements  would  not  have  the  total 
range  of  discretion  that  they  would  have 
if  they  were  subject  only  to  this 
regulation. 

Food,  Drug,  and  Cosmetic  Act 

The  Food,  Drug,  and  Cosmetic  Act,  21 
U.S.C.  301 ,  et  seq..  and  its 
accompanying  regulations  outline  the 
responsibilities  of  the  Food  and  Drug 
Administration  with  regard  to 
monitoring  the  safety  and  effectiveness 
of  drugs  and  devices.  Part  of  the 
agency's  responsibility  is  to  obtain 
reports  about  adverse  events,  track 
medical  devices,  and  engage  in  other 
types  of  post  marketing  surveillance. 
Because  many  of  these  reports  contain 
protected  health  information,  the 
information  within  them  may  come 
within  the  purview  of  the  privacy  rules. 
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Although  some  of  these  reports  are 
required  by  the  Food.  Drug,  and 
Cosmetic  Act  or  its  accompanying 
regidations,  other  types  of  reporting  are 
voluntary.  We  believe  that  these  reports, 
while  not  mandated,  play  a  critical  role 
in  ensuring  that  individuals  receive  safe 
and  effective  drugs  and  devices. 
Therefore,  in  §  164.512(b)(l)(iii),  we 
have  provided  that  covered  entities  may 
disclose  protected  health  information  to 
a  person  subject  to  the  jurisdiction  of 
the  Food  and  Drug  Administration  for 
specified  purposes,  such  as  reporting 
adverse  events,  tracking  medical 
devices,  or  engaging  in  other  post 
marketing  surveillance.  We  describe  the 
scope  and  conditions  of  such 
disclosures  in  more  detail  in 
§  164.512(b). 

Clinical  Laboratory  Improvement 
Amendments 

CLIA,  42  U.S.C.  263a,  and  the 
accompanying  regulations,  42  CFR  part 
493,  require  clinical  laboratories  to 
comply  with  standards  regarding  the 
testing  of  human  specimens.  This  law 
requires  clinical  laboratories  to  disclose 
test  results  or  reports  only  to  authorized 
persons,  as  defined  by  state  law.  If  a 
state  does  not  define  the  term,  the 
federal  law  defines  it  as  the  person  who 
orders  the  test. 

We  realize  that  the  person  ordering 
the  test  is  most  likely  a  health  care 
provider  and  not  the  individual  who  is 
the  subject  of  the  protected  health 
information  included  within  the  result 
or  report.  Under  this  requirement, 
therefore,  a  clinical  laboratory  may  be 
prohibited  by  law  from  providing  the 
individual  who  is  the  subject  of  the  test 
result  or  report  with  access  to  this 
information. 

Although  we  believe  individuals 
should  be  able  to  have  access  to  their 
individually  identifiable  health 
information,  we  recognize  that  in  the 
specific  area  of  clinical  laboratory 
testing  and  reporting,  the  Health  Care 
Financing  Administration,  through 
regulation,  has  provided  that  access  may 
be  more  limited.  To  accommodate  this 
requirement,  we  have  provided  at 
§  164.524(l)(iii)  that  covered  entities 
maintaining  protected  health 
information  that  is  subject  to  the  CLIA 
requirements  do  not  have  to  provide 
individuals  with  a  right  of  access  to  or 
a  right  to  inspect  and  obtain  a  copy  of 
this  information  if  the  disclosure  of  the 
information  to  the  individual  would  be 
prohibited  by  CLIA. 

Not  all  clinical  laboratories,  however, 
will  be  exempted  from  providing 
individuals  with  these  rights.  If  a 
clinical  laboratory  operates  in  a  state  in 
which  the  term  "authorized  person"  is 


defined  to  include  the  individual,  the 
clinical  laboratory  woidd  have  to 
provide  the  individual  with  these  rights. 
Similarly,  if  the  individual  was  the 
person  who  ordered  the  test  and  an 
authorized  person  included  such  a 
person,  the  laboratory  would  be 
required  to  provide  the  individual  with 
these  rights. 

Additionally,  CLIA  regidations 
exempt  the  components  or  functions  of 
"research  laboratories  that  test  human 
specimens  but  do  not  report  patient 
specific  results  for  the  diagnosis, 
prevention  or  treatment  of  any  disease 
or  impairment  of.  or  the  assessment  of 
the  health  of  individual  patients  "  from 
the  CLIA  regulatory  scheme.  42  CFR 
493.3(a)(2).  If  subject  to  the  access 
requirements  of  this  regulation,  such 
entities  would  be  forced  to  meet  the 
requirements  of  CLIA  hom  which  they 
are  currently  exempt.  To  eliminate  this 
additional  regulatory  burden,  we  have 
also  excluded  covered  entities  that  are 
exempt  from  CLIA  under  that  rule  from 
the  access  requirement  of  this 
regulation. 

Although  we  are  concerned  about  the 
lack  of  immediate  access  by  the 
individual,  we  believe  that,  in  most 
cases,  individuals  who  receive  clinical 
tests  will  be  able  to  receive  their  test 
results  or  reports  through  the  health 
care  provider  who  ordered  the  test  for 
them.  The  provider  will  receive  the 
information  from  the  clinical  laboratory. 
Assuming  that  the  provider  is  a  covered 
entity,  the  individual  will  have  the  right 
of  access  and  right  to  inspect  and  copy 
this  protected  health  information 
through  his  or  her  provider. 

Other  Mandatory  Federal  or  State  Laws 

Many  federal  laws  require  covered 
entities  to  provide  specific  information 
to  specific  entities  in  specific 
circumstances.  If  a  federal  law  requires 
a  covered  entity  to  disclose  a  specific 
type  of  information,  the  covered  entity 
would  not  need  an  authorization  under 
§  164.508  to  make  the  disclosure 
because  the  final  rule  permits  covered 
entities  to  make  disclosures  that  are 
required  by  law  under  §  164.512(a). 
Other  laws,  such  as  the  Social  Security 
Act  (including  its  Medicare  and 
Medicaid  provisions),  the  Family  and 
Medical  Leave  Act,  the  Public  Health 
Service  Act,  Department  of 
Transportation  regulations,  the 
Environmental  Protection  Act  and  its 
accompanying  regulations,  the  National 
Labor  Relations  Act,  the  Federal 
Aviation  Administration,  and  the 
Federal  Highway  Administration  rules, 
may  also  contain  provisions  that  require 
covered  entities  or  others  to  use  or 


disclose  protected  health  information 
for  specific  purposes. 

When  a  covered  entity  is  faced  with 
a  question  as  to  whether  the  privacy 
regulation  would  prohibit  the  disclosure 
of  protected  health  information  that  it 
seeks  to  disclose  pursuant  to  a  federal 
law,  the  covered  entity  should 
determine  if  the  disclosure  is  required 
by  that  law.  In  other  words,  it  must 
determine  if  the  disclosure  is  mandatory 
rather  than  merely  permissible.  If  it  is 
mandatory,  a  covered  entity  may 
disclose  the  protected  health 
information  pursuant  to  §  164.512(a), 
which  permits  covered  entities  to 
disclose  protected  health  information 
without  an  authorization  when  the 
disclosiu-e  is  required  by  law.  If  the 
disclosure  is  not  required  (but  only 
permitted)  by  the  federal  law,  the 
covered  entity  must  determine  if  the 
disclosure  comes  within  one  of  the 
other  permissible  disclosures.  If  the 
disclosure  does  not  come  within  one  of 
the  provisions  for  permissible 
disclosures,  the  covered  entity  must 
obtain  an  authorization  from  the 
individual  who  is  the  subject  of  the 
information  or  de-identify  the 
information  before  disclosing  it. 

If  another  federal  law  prohibits  a 
covered  entity  from  using  or  disclosing 
information  that  is  also  protected  health 
information,  but  the  privacy  regulation 
permits  the  use  or  disclosure,  a  covered 
entity  will  need  to  comply  with  the 
other  federal  law  and  not  use  or  disclose 
the  information. 

Federal  Disability  Nondiscrimination 
Laws 

The  federal  laws  barring 
discrimination  on  the  basis  of  disability 
protect  the  confidentiality  of  certain 
medical  information.  The  information 
protected  by  these  laws  falls  within  the 
larger  definition  of  "health  information" 
under  this  privacy  regulation.  The  two 
primary  disability  nondiscrimination 
laws  are  the  Americans  widi  Disabilities 
Act  (ADA),  42  U.S.C.  12101  et  seq.,  and 
the  Rehabilitation  Act  of  1973,  as 
amended,  29  U.S.C.  701  et  seq., 
although  other  laws  barring 
discrimination  on  the  basis  of  disability 
(such  as  the  nondiscrimination 
provisions  of  the  Workforce  Investment 
Act  of  1988,  29  U.S.C.  2938)  may  also 
apply.  Federal  disability 
nondiscrimination  laws  cover  two 
general  categories  of  entities  relevant  to 
this  discussion:  employers  and  entities 
that  receive  federal  financial  assistance. 

Employers  are  not  covered  entities 
under  the  privacy  regulation.  Many 
employers,  however,  are  subject  to  the 
federal  disability  nondiscrimination 
laws  and,  therefore,  must  protect  the 
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confidentiality  of  all  medical 
information  concerning  their  applicants 
and  employees. 

The  employment  provisions  of  the 
ADA,  42  U.S.C.  12111  e<  seq.,  expressly 
cover  employers  of  1 5  or  more 
employees,  employment  agencies,  lab(ir 
organizations,  and  joint  labor- 
management  committees.  Since  1992. 
employment  discrimination  complaints 
arising  under  sections  501,  503.  and  504 
of  the  Rehabilitation  Act  also  have  been 
subject  to  the  ADA's  employment 
nondiscrimination  standards.  See 
•Rehabilitation  Act  Amendments,"  Pub 
L.  No.  102-569.  106  Stat.  4344 
Employers  subject  to  ADA 
nondiscrimination  standards  have 
confidentiality  obligations  regarding 
applicant  and  employee  medical 
information.  Employers  must  treat  such 
medical  information,  including  medical 
information  from  voluntary  health  or 
wellness  programs  and  any  medical 
information  that  is  voluntarily  disclosed 
as  a  confidential  medical  record,  subject 
to  limited  exceptions. 

Transmission  of  health  information  by 
an  employer  to  a  covered  entity,  such  as 
a  group  health  plan,  is  governed  by  the 
ADA  confidentiality  restrictions.  The 
ADA,  however,  has  been  interpreted  to 
permit  an  employer  to  use  medical 
information  for  insurance  purposes.  See 
29  CFR  part  1630  App.  at  §  1630.14(b) 
(describing  such  use  with  reference  to 
29  CFR  1630.16(f),  which  in  turn 
explains  that  the  ADA  regulation  'is  nut 
intended  to  disrupt  the  current 
regulatory  structure  for  self-insured 
employers  *   *   *  or  current  industry- 
practices  in  sales.  underwTiting.  pricing, 
administrative  and  other  services, 
claims  and  similar  insurance  related 
activities  based  on  classification  of  risks 
as  regiilated  by  the  states").  See  also, 
"Enforcement  Guidance  on  Disability- 
Related  Inquiries  and  Medical 
Examinations  of  Employees  under  the 
Americans  with  Disabilities  Act."  4. 
n.lO  (July  26,  2000),  _  .  FEP  Manual 

(BNA) ("Enforcement  Guidance  on 

Employees").  See  generally.  "ADA 
Enforcement  Guidance  on 
Preemployment  Disability-Related 
Questions  and  Medical  Examinations" 
(October  10,  1995).  8  FEP  Manual  (BNA) 
405:7191  (1995)  (also  available  at  http: 
/www.eeoc.gov).  Thus,  use  of  medical 
information  for  insurance  purposes  may 
include  transmission  of  health 
information  to  a  covered  entity. 

If  an  employer-sponsored  group 
health  plan  is  closely  linked  to  an 
employer,  the  group  health  plan  may  be 
subject  to  ADA  confidentiality 
restrictions,  as  well  as  this  privacy 
regulation.  See  Carports  Distribution 
Center.  Inc  v.  Automotive  Wholesaler's 


Association  of  New  England.  Inc.,  37 
F.3d  12  (1st  Cir.  1994)(setting  forth  three 
bases  for  ADA  Title  I  jurisdiction  over 
an  employer-provided  medical 
reimbursement  plan,  in  a  discrimination 
challenge  to  the  plan's  HIV/AIDS  cap). 
Transmission  of  applicant  or  employee 
health  information  by  the  employer's 
management  to  the  group  health  plan 
may  be  permitted  under  the  ADA 
standards  as  the  use  of  medical 
information  for  insurance  purposes. 
Similarly,  disclosure  of  such  medical 
information  by  the  group  health  plan, 
under  the  limited  circum.stances 
permitted  by  this  privacy  regulation, 
may  involve  use  of  the  information  for 
insurance  purposes  as  broadly  described 
in  the  ADA  discussion  above. 

Entities  that  receive  federal  financial 
assistance,  which  may  also  be  covered 
entities  under  the  privacy  regulation, 
are  subject  to  section  504  of  the 
Rehabilitation  Act  (29  U.S.C.  794)  and 
its  implementing  regulations.  Each 
federal  agency  has  promulgated  such 
regulations  that  apply  to  entities  that 
receive  financial  assistance  from  that 
agency  ("recipients  ").  These  regulations 
may  limit  the  disclosure  of  medical 
information  about  persons  who  apply  to 
or  participate  in  a  federal  financially 
assisted  program  or  activity.  For 
example,  the  Department  of  Labor's 
section  504  regulation  (found  at  29  CFR 
part  32).  consistent  with  the  ADA 
standards,  requires  recipients  that 
conduct  employment-related  programs, 
including  employment  training 
programs,  to  maintain  confidentiality 
regarding  any  information  about  the 
medical  condition  or  history  of 
applicants  to  or  participants  in  the 
program  or  activity.  Such  information 
must  be  kept  separate  from  other 
information  about  the  applicant  or 
participant  and  may  be  provided  to 
certain  specified  individuals  and 
entities,  but  only  under  certain  limited 
circumstances  described  in  the 
regulation.  See  29  CFR  32.15(d).  Apart 
from  those  circumstances,  the 
information  must  be  afforded  the  same 
confidential  treatment  as  medical 
records,  id  Also,  recipients  of  federal 
financial  assistance  from  the 
Department  of  Health  and  Human 
Services,  such  as  hospitals,  are  subject 
to  the  ADA'S  employment 
nondiscrimination  standards.  They 
must,  accordingly,  maintain 
confidentiality  regarding  the  medical 
condition  or  history  of  applicants  for 
employment  and  employees. 

The  statutes  and  implementing 
regulations  under  which  the  federal 
financial  assistance  is  provided  may 
contain  additional  provisions  regulating 
collection  and  disclosure  of  medical. 


health,  and  disability-related 
information.  See,  e.g..  section  188  of  the 
Workforce  Investment  Act  of  1988  (29 
U.S.C.  2938)  and  29  CFR  37.3(b).  Thus, 
covered  entities  that  are  subject  to  this 
privacy  regulation,  may  also  be  subject 
to  the  restrictions  in  these  laws  as  well. 

U.S.  Safe  Harbor  Privacy  Principles 
(European  Union  Directive  on  Data 
Protection) 

The  E.U.  Directive  became  effective  in 
October  1998  and  prohibits  European 
Union  Countries  from  permitting  the 
transfer  of  personal  data  to  another 
country  without  ensuring  that  an 
"adequate  level  of  protection,"  as 
determined  by  the  European 
Commission,  exists  in  the  other  country 
or  pursuant  to  one  of  the  Directive's 
derogations  of  this  rule,  such  as 
pursuant  to  unambiguous  consent  or  to 
fulfill  a  contract  with  the  individual.  In 
July  2000,  the  European  Conunission 
concluded  that  the  U.S.  Safe  Harbor 
Privacy  Principles '  constituted 
"adequate  protection."  Adherence  to  the 
Principles  is  voluntary.  Organizations 
wishing  to  engage  in  die  exchange  of 
personal  data  with  E.U.  countries  may 
assert  compliance  with  the  Principles  as 
one  means  of  obtaining  data  from  E.U. 
countries. 

The  Department  of  Conunerce.  which 
negotiated  these  Principles  with  the 
European  Commission,  has  provided 
guidance  for  U.S.  organizations  seeking 
to  adhere  to  the  guidelines  and  comply 
with  U.S.  law.  We  believe  this  guidance 
addresses  the  concerns  covered  entities 
seeking  to  transfer  personal  data  from 
E.U.  countries  may  have.  When  "U.S. 
law  imposes  a  conflicting  obligation, 
U.S.  organizations  whether  in  the  safe 
harbor  or  not  must  comply  with  the 
law."  An  organization  does  not  need  to 
comply  with  the  Principles  if  a 
conflicting  U.S.  law  "explicitly 
authorizes"  the  particular  conduct.  The 
organization's  non-compliance  is 
"limited  to  the  extent  necessary  to  meet 
the  overriding  legitimate  interests 
further(ed]  by  such  authorization." 
However,  if  only  a  difference  exists  such 
that  an  'option  is  allowable  under  the 
Principles  and/or  U.S.  law, 
organizations  are  expected  to  opt  for  the 
higher  protection  where  possible." 
Questions  regarding  compliance  and 
interpretation  will  be  decided  based  on 
U.S.  law.  See  Department  of  Commerce, 
Memorandum  on  Damages  for  Breaches 


'  The  Principles  are:  (1)  Notice.  (2)  Choice  [i.e.. 
consent);  (3)  Onward  Transfer  (i.e..  subsequent 
disclosures);  (4)  Security:  (5)  Data  Integrity:  (6) 
Access;  and  (7)  Enforcement.  Department  of 
C()mmerc;e.  Safe  Harbor  Principles,  luly  21,  2000 
("Principles")  They  do  not  apply  to  manually 
processed  data. 
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of  Privacy,  Legal  Authorizations  and 
Mergers  and  Takeovers  in  U.S.  Law  5 
(July  17.  2000);  Department  of 
Commerce,  Safe  Harbor  Privacy 
Principles  Issued  by  the  U.S. 
Department  of  Commerce  on  July  21, 
2000,  65  FR  45666  (2000).  The 
Principles  and  our  privacy  regulation 
are  based  on  common  principles  of  fair 
information  practices.  We  believe  they 
are  essentially  consistent  and  that  an 
organization  complying  with  our 
privacy  regulation  can  fairly  and 
correctly  self-certify  that  it  complies 
with  the  Principles.  If  a  true  conflict 
arises  between  the  privacy  regulation 
and  the  Principles,  the  Department  of 
Commerce's  guidance  provides  that  an 
entity  must  comply  with  the  U.S.  law. 

Part  160 — Subpart  C — Compliance  and 
Enforcement 

Proposed  §  164.522  included  five 
paragraphs  addressing  activities  related 
to  the  Secretary's  enforcement  of  the 
rule.  These  provisions  were  based  on 
procedures  and  requirements  in  various 
civil  rights  regulations.  Proposed 
§  164.522(a)  provided  that  die  Secretary 
would,  to  the  extent  practicable,  seek 
the  cooperation  of  covered  entities  in 
obtaining  compliance,  and  could 
provide  technical  assistance  to  covered 
entities  to  help  them  comply 
voluntarily.  Proposed  §  164.522(b) 
provided  that  individuals  could  file 
complaints  with  the  Secretary. 
However,  where  the  complaint  related 
to  the  alleged  failure  of  a  covered  entity 
to  amend  or  correct  protected  health 
information  as  proposed  in  the  rule,  the 
Secretary  would  not  make  certain 
determinations  such  as  whether 
protected  health  information  was 
accurate  or  complete.  This  paragraph 
also  listed  the  requirements  for  filing 
complaints  and  indicated  that  the 
Secretary  may  investigate  such 
complaints  and  what  might  be  reviewed 
as  part  of  such  investigation. 

Under  proposed  §  164.522(c),  the 
Secretary  would  be  able  to  conduct 
compliance  reviews.  Proposed 
§  164.522(d)  described  die 
responsibilities  that  covered  entities 
keep  records  and  reports  as  prescribed 
by  the  Secretary,  cooperate  with 
compliance  reviews,  permit  the 
Secretary  to  have  access  to  their 
facilities,  books,  records,  and  other 
sources  of  information  during  normal 
business  hours,  and  seek  records  held 
by  other  persons.  This  paragraph  also 
stated  that  the  Secretary  would  maintain 
the  confidentiality  of  protected  health 
information  she  collected  and  prohibit 
covered  entities  from  taking  retaliatory 
action  against  individuals  for  filing 
complaints  or  for  other  activities. 


Proposed  §  164.522(e)  provided  that  the 
Secretary  would  inform  the  covered 
entity  and  the  individual  complainant  if 
an  investigation  or  review  indicated  a 
failure  to  comply  and  would  seek  to 
resolve  the  matter  informally  if  possible. 
If  the  matter  could  not  be  resolved 
informally,  the  Secretary  would  be  able 
to  issue  written  findings,  be  required  to 
inform  the  covered  entity  and  the 
complainant,  and  be  able  to  pursue  civil 
enforcement  action  or  make  a  criminal 
referral.  The  Secretary  would  also  be 
required  to  inform  the  covered  entity 
and  the  individual  complainant  if  no 
violation  was  fovmd. 

We  make  the  following  changes  and 
additions  to  proposed  §  164.522  in  the 
final  rule.  First,  we  have  moved  this 
section  to  part  160,  as  a  new  subpart  C, 
"Compliance  and  Enforcement." 
Second,  we  add  new  sections  that 
explain  the  applicability  of  these 
provisions  and  incorporate  certain 
definitions.  Accordingly,  we  change  the 
proposed  references  to  violations  to 
"this  subpart"  to  violations  of  "the 
applicable  requirements  of  part  160  and 
the  applicable  standards,  requirements, 
and  implementation  specifications  of 
subpart  E  of  part  164  of  this 
subchapter."  Third,  the  final  rule  at 
§  160.306(a)  provides  that  any  person, 
not  just  an  "individual"  (the  person 
who  is  the  subject  of  the  individually 
identifiable  health  information)  may  file 
a  complaint  with  the  Secretary.  Other 
references  in  this  subpart  to  an 
individual  have  been  changed 
accordingly.  Fourth,  we  delete  the 
proposed  §  164.522(a)  language  that 
indicated  that  the  Secretary  would  not 
determine  whether  information  was 
accurate  or  complete,  or  whether  errors 
or  omissions  might  have  an  adverse 
effect  on  the  individual.  While  the 
policy  is  not  changed  in  that  the 
Secretary  will  not  make  such 
determinations,  we  believe  the  language 
is  unnecessary  and  may  suggest  that  we 
would  make  all  other  types  of 
determinations,  such  as  all 
determinations  in  which  the  regulation 
defers  to  the  professional  judgment  of 
the  covered  entity.  Fifth.  §  160.306(b)(3) 
requires  that  complaints  be  filed  within 
180  days  of  when  the  complainant  knew 
or  should  have  knowTi  that  the  act  or 
omission  complained  of  occurred, 
urdess  this  time  limit  is  waived  by  the 
Secretary  for  good  cause  shown.  Sixth, 
§  160.310(b)  requires  cooperation  with 
investigations  as  well  as  compliance 
reviews.  Seventh,  §  160.310  (c)(1) 
provides  that  the  Secretary  must  be 
provided  access  to  a  covered  entity's 
facilities,  books,  records,  accounts,  and 
other  sources  of  information,  including 


protected  health  information,  at  any 
time  and  without  notice  where  exigent 
circumstances  exist,  such  as  where 
documents  might  be  hidden  or 
destroyed.  Eighth,  the  provision 
proposed  at  §  164.522(d)  that  would 
prohibit  covered  entities  from  taking 
retaliatory  action  against  individuals  for 
filing  a  complaint  with  the  Secretary  or 
for  certain  other  actions  has  been 
changed  and  moved  to  §  164.530.  Ninth. 
§  160.  312(a)(2)  deletes  the  reference  in 
the  proposed  rule  to  using  violation 
findings  as  a  basis  for  initiating  action 
to  secure  penalties.  This  deletion  is  not 
a  substantive  change.  This  language  was 
removed  because  penalties  will  be 
addressed  in  the  enforcement 
regulation.  As  in  the  NPRM.  the 
Secretary'  may  promulgate  alternative 
procedures  for  complaints  relating  to 
national  security.  For  example,  to 
protect  classified  information,  we  mav 
promulgate  rules  that  would  allow  an 
intelligence  community  agency  to  create 
a  separate  body  within  that  agency  to 
receive  complaints. 

The  Department  plans  to  issue  an 
Enforcement  Rule  that  applies  to  all  of 
the  regulations  that  the  Department 
issues  under  the  Administrative 
Simplification  provisions  of  HIPAA. 
This  regulation  will  address  the 
imposition  of  civil  monetary  penalties 
and  the  referral  of  criminal  cases  where 
there  has  been  a  violation  of  this  rule. 
Penalties  are  provided  for  under  section 
262  of  HIPAA.  The  Enforcement  Rule 
would  also  address  the  topics  covered 
by  Subpart  C  below.  It  is  expected  that 
this  Enforcement  Rule  would  replace 
Subpart  C. 

Part  164 — Subpart  A — General 
Provisions 

Section  164.102— Statutory  Basis 

In  the  NPRM,  we  provided  that  the 
provisions  of  this  part  are  adopted 
pursuant  to  the  Secretary's  authority  to 
prescribe  standards,  requirements,  and 
implementation  standards  under  part  C 
of  tide  XI  of  the  Act  and  section  264  of 
Public  Law  104-191.  The  final  rule 
adopts  this  language. 

Section  164.104 — Applicability 

In  the  NPRM.  we  provided  that  except 
as  otherwise  provided,  the  provisions  of 
this  part  apply  to  covered  entities: 
health  plans,  health  care  clearinghouses, 
and  health  care  providers  who  transmit 
health  information  in  electronic  form  in 
connection  with  any  transaction 
referred  to  in  section  1173(a)(1)  of  the 
Act.  The  final  rule  adopts  this  language. 
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Section  164.106 — Relationship  to  Other 
Parts 

The  final  rule  adds  a  new  provision 
stating  that  in  complying  with  the 
requirements  of  this  part,  covered 
entities  are  required  to  comply  with  the 
applicable  provisions  of  parts  160  and 
162  of  this  subchapter.  This  language 
references  Subchapter  C  in  this 
regulation.  Administrative  Data 
Standards  and  Related  Requirements; 
Part  160.  General  .\drainistrative 
Requirements:  and  Part  162. 
.\dministrative  Requirements.  Part  160 
includes  requirements  such  as  keeping 
records  and  submitting  compliance 
reports  to  the  Secretary  and  cooperating 
with  the  Secretar\'s  complaint 
investigations  and  compliance  reviews. 
Part  162  includes  requirements  such  as 
requiring  a  covered  entity  that  conducts 
an  electronic  transaction,  adopted  under 
this  part,  with  another  covered  entity  \n 
conduct  the  transaction  as  a  standard 
transaction  as  adopted  bv  the  .Secretary. 

Part  164 — Subpart  B-D — Reserved 

Part  164 — Subpart  E — Privacy 

Section  164.500 — .\pplicability 

The  discussion  below  describes  the 
entities  and  the  information  that  are 
subject  to  the  final  regulation. 

Many  of  the  provisions  of  the 
regulation  are  presented  as  "standards." 
Gcnerallv.  the  standards  indicate  what 
must  be  accomplished  under  the 
regulation  and  implementation 
specifications  describe  how  the 
standards  must  be  achieved. 

Covered  Entities 

We  proposed  in  the  NPRM  to  apply 
the  standards  in  the  regulation  to  health 
plans,  health  care  clearinghouses,  and  to 
anv  health  care  provider  who  transmits 
health  information  in  electronic  form  in 
coimection  with  transactions  referred  to 
in  section  1 1 73(a)(  1 1  of  the  Act.  The 
proposal  referred  to  these  entities  as 
"covered  entities." 

We  have  revised  *(  164. ,500  to  clanfv 
the  applicability  of  the  rule  to  health 
care  clearinghouses.  As  we  stated  in  the 
preamble  to  the  MPRM.  we  believe  that 
in  most  instances  health  care 
clearinghouses  will  receive  protected 
health  information  as  a  business 
associate  to  another  covered  entity.  This 
understanding  was  confirmed  by  the 
comments  and  by  our  fact  finding. 
Clearinghouses  rarely  have  direct 
contact  with  individuals,  and  usuallv 
will  not  be  in  a  position  to  create 
protected  health  information  or  to 
receive  it  directly  hom  them.  Unlike 
health  plans  and  providers, 
clearinghouses  usually  convey  and 
repackage  information  and  do  not  add 


materiallv  to  the  substance  of  protected 
health  information  of  an  individual. 

The  revised  language  provides  that 
clearinghouses  are  not  subject  to  certain 
requirements  in  the  rule  when  acting  as 
business  associates  of  other  covered 
entities.  As  revised,  a  clearinghouse 
acting  a.s  a  business  associate  is  subject 
onlv  to  the  provisions  of  this  section,  to 
the  definitions,  to  the  general  rules  for 
uses  and  disclosures  of  protected  health 
information  (subject  to  limitations),  to 
the  provision  relating  to  health  care 
components,  to  the  provisions  relating 
to  uses  and  disclosures  for  which 
consent,  individual  authorization  or  an 
opportunity  to  agree  or  obj(K:t  is  not 
required  (subject  to  limitations),  to  the 
transition  requirements  and  to  the 
compliance  date.  With  respect  to  the 
uses  and  disclosures  authorized  under 
t»  164.502  or  §  164.512.  a  clearinghouse 
acting  as  a  business  associate  is  not 
authorized  bv  the  rule  to  make  any  use 
or  disclosure  not  permitted  by  its 
business  associate  contract. 
Clearinghouses  acting  as  business 
associates  are  not  subject  to  the  other 
requirements  of  this  rule,  which  include 
the  provisions  relating  to  procedural 
requirements,  requirements  for 
obtaining  consent,  individual 
authorization  or  agreement,  provision  of 
a  notice,  individual  rights  to  request 
privacv  prLiteition.  acct?ss  and  amend 
information  and  receive  an  accounting 
of  disclosures  and  the  administrative 
requirements. 

We  note  that,  even  as  business 
associates,  clearinghouses  remain 
covered  entities.  Clearinghouses,  like 
other  covered  entities,  are  responsible 
under  this  regulation  for  abiding  by  the 
terms  of  business  associate  contracts. 
For  example,  while  the  provisions 
regarding  individuals'  access  to  and 
right  til  request  correcticms  to  protected 
health  information  about  them  apply 
only  to  health  plans  and  covered  health 
care  providers,  clearinghouses  may  have 
some  responsibility  for  providing  such 
access  under  their  business  associate 
contracts.  A  clearinghouse  (or  any  other 
covered  entitv)  that  violates  the  terms  of 
a  business  associate  contract  also  is  in 
direct  violation  of  this  rule  and.  as  a 
covered  entity,  is  subject  to  compliance 
and  enforcement  action. 

We  clarify  that  a  covered  entity  is 
onlv  subject  to  these  rules  to  the  extent 
that  thev  possess  protected  health 
information.  Moreover,  these  rules  only 
applv  with  regard  to  protected  health 
information.  For  example,  if  a  covered 
entitv  does  not  disclose  or  receive  from 
its  business  associate  anv  protected 
health  information  and  no  protected 
health  information  is  created  or  received 
bv  its  business  associate  on  behalf  of  the 


covered  entity,  then  the  business 
associate  requirements  of  this  rule  do 
not  apply. 

We  clarif\'  that  the  Department  of 
Defense  or  any  other  federal  agency  and 
anv  non-governmental  organization 
acting  on  its  behalf,  is  not  subject  to  this 
rule  when  it  provides  health  care  in 
another  countn,"  to  foreign  national 
beneficiaries.  The  Secretary'  believes 
that  this  exemption  is  warranted 
because  application  of  the  rule  could 
have  the  unintended  effect  of  impeding 
or  frustrating  the  conduct  of  such 
activities,  such  as  interfering  with  the 
abilitv  of  militarv'  command  authorities 
to  obtain  protected  health  information 
on  prisoners  of  war.  refugees,  or 
detainees  for  whom  they  are  responsible 
under  international  law.  See  the 
preamble  to  the  definition  of 
"individual"  for  further  discussion. 


Covered  Information 

We  proposed  in  the  NPRM  to  apply 
the  requirements  of  the  rule  to 
individually  identifiable  health 
information  that  is  or  has  been 
electronically  transmitted  or  maintained 
by  a  covered  entity.  The  provisions 
would  have  applied  to  the  information 
itself,  referred  to  as  protected  health 
information  in  the  rule,  and  not  to  the 
particular  records  in  which  the 
information  is  contained.  We  proposed 
that  once  information  was  maintained 
or  transmitted  electronically  by  a 
covered  entity,  the  protections  would 
follow  the  information  in  whatever 
form,  including  paper  records,  in  which 
it  exists  while  held  by  a  covered  entity 
The  proposal  would  not  have  applied  to 
information  that  was  never 
electronically  maintained  or  transmitted 
bv  a  covered  entity. 

In  the  final  rule,  we  extend  the  scope 
of  protections  to  all  individually 
identifiable  health  information  in  any 
form,  electronic  or  non-electnmic.  that 
is  held  or  transmitted  by  a  covered 
entity.  This  includes  individually 
identifiable  health  information  in  paper 
records  that  never  has  been 
electronically  stored  or  transmitted.  (See 
*?  164.501.  definition  of  "protected 
health  information."  for  further 
discussion.) 

Section  164.501 — Definitions 

Correctional  Institution 

The  proposed  rule  did  not  define  the 
term  correctional  institution.  The  final 
rule  defines  correctional  institution  as 
anv  penal  or  correctional  facility,  jail, 
reformatorv'.  detention  center,  work 
farm,  halfway  house,  or  residential 
community  program  center  operated  by, 
or  under  contract  to.  the  United  States, 
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a  state,  a  territory,  a  political 
subdivision  of  a  state  or  territory,  or  an 
Indian  tribe,  for  the  confinement  or 
rehabilitation  of  persons  charged  with 
or  convicted  of  a  criminal  offense  or 
other  persons  held  in  lawful  custody. 
Other  persons  held  in  lawful  custody 
includes  juvenile  offenders  adjudicated 
delinquent,  aliens  detained  awaiting 
deportation,  persons  committed  to 
mental  institutions  through  the  criminal 
justice  system,  witnesses,  or  others 
awaiting  charges  or  trial.  This  language 
was  necessary  to  explain  the  privacy 
rights  and  protections  of  iiunates  in  this 
regulation. 

Covered  Functions 

We  add  a  new  term,  "covered 
functions,"  as  a  shorthand  way  of 
expressing  and  referring  to  the  functions 
that  the  entities  covered  by  section 
1172(a)  of  the  Act  perform.  Section  1171 
defines  the  terms  "health  plan",  "health 
care  provider",  and  "health  care 
clearinghouse"  in  functional  terms. 
Thus,  a  "health  plan"  is  an  individual 
or  group  plan  "that  provides,  or  pays 
the  cost  of,  mediceJ  care  *   *   *",  a 
"health  care  provider"  "fumish[es] 
health  care  services  or  supplies,"  and  a 
'health  care  clearinghouse"  is  an  entity 
"that  processes  or  facilitates  the 
processing  of  *   *   *  data  elements  of 
health  information  *   *   *".  Covered 
functions,  therefore,  are  the  activities 
that  any  such  entity  engages  in  that  are 
directly  related  to  operating  as  a  health 
plan,  health  care  provider,  or  health 
care  clearinghouse;  that  is,  they  are  the 
functions  that  make  it  a  health  plan, 
health  care  provider,  or  health  care 
clearinghouse. 

The  term  "covered  functions"  is  not 
intended  to  include  various  support 
functions,  such  as  computer  support, 
payroll  and  other  office  support,  and 
similar  support  functions,  cdthough  we 
recognize  that  these  support  functions 
must  occur  in  order  for  the  entity  to 
carry  out  its  health  care  functions. 
Because  such  support  functions  are 
often  also  performed  for  parts  of  an 
organization  that  are  not  doing 
functions  directly  related  to  the  health 
care  functions  and  may  involve  access 
to  and/or  use  of  protected  health 
information,  the  rules  below  describe 
requirements  for  ensuring  that 
workforce  members  who  perform  these 
support  functions  do  not  impermissibly 
use  or  disclose  protected  health 
information.  See  §  164.504. 

Data  Aggregation 

The  NPRM  did  not  include  a 
definition  of  data  aggregation.  In  the 
final  rule,  data  aggregation  is  defined, 
with  respect  to  protected  health 


information  received  by  a  business 
associate  in  its  capacity  as  the  business 
associate  of  a  covered  entity,  as  the 
combining  of  such  protected  health 
information  by  the  business  associate 
with  protected  health  information 
received  by  the  business  associate  in  its 
capacity  as  a  business  associate  of 
another  covered  entity,  to  permit  the 
creation  of  data  for  analyses  that  relate 
to  the  health  care  operations  of  the 
respective  covered  entities.  The 
definition  is  included  in  the  final  rule 
to  help  describe  how  business  associates 
can  assist  covered  entities  to  perform 
health  care  operations  that  involve 
comparative  analysis  of  protected  health 
information  from  otherwise  unaffiliated 
covered  entities.  Data  aggregation  is  a 
service  that  gives  rise  to  a  business 
associate  relationship  if  the  performance 
of  the  service  involves  disclosure  of 
protected  health  information  by  the 
covered  entity  to  the  business  associate. 

Designated  Record  Set 

In  the  proposed  rule,  we  defined 
designated  record  set  as  "a  group  of 
records  under  the  control  of  a  covered 
entity  from  which  information  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identifying  number,  symbol, 
or  other  identifying  particular  assigned 
to  the  individual  and  which  is  used  by 
the  covered  entity  to  make  decisions 
about  the  individual."  We  defined  a 
"record"  as  "any  item,  collection,  or 
grouping  of  protected  health 
information  maintained,  collected.  u.sed. 
or  disseminated  by  a  covered  entity.  " 

In  the  final  rule,  we  modify  the 
definition  of  designated  record  set  to 
specify  certain  records  maintained  by  or 
for  a  covered  entity  that  are  always  part 
of  a  covered  entity's  designated  record 
sets  and  to  include  other  records  that 
are  used  to  make  decisions  about 
individuals.  We  do  not  use  the  means  of 
retrieval  of  a  record  as  a  defining 
criteria. 

For  health  plans,  designated  record 
sets  include,  at  a  minimum,  the 
em-ollment,  payment,  claims 
adjudication,  and  case  or  medical 
management  record  systems  of  the  plan. 
For  covered  health  care  providers, 
designated  record  sets  include,  at  a 
minimum,  the  mediccd  record  and 
billing  record  about  individuals 
maintained  by  or  for  the  provider.  In 
addition  to  these  records,  designated 
record  sets  include  any  other  group  of 
records  that  are  used,  in  whole  or  in 
part,  by  or  for  a  covered  entity  to  make 
decisions  about  individuals.  We  note 
that  records  that  otherwise  meet  the 
definition  of  designated  record  set  and 
which  are  held  by  a  business  associate 
of  the  covered  entity  are  part  of  the 


covered  entitv's  designated  record  sets. 
Although  we  do  not  specif},-  particular 
types  of  records  that  are  always 
included  in  the  designated  record  sets  of 
clearinghouses  when  they  are  not  acting 
as  business  associates,  this  definition 
includes  a  group  of  records  that  such  a 
clearinghouse  uses,  in  whole  or  in  part, 
to  make  decisions  about  individuals. 

For  the  most  part  we  retain,  with 
slight  modifications,  the  definition  of 
"record."  defining  it  as  any  item, 
collection,  or  grouping  of  information 
that  includes  protected  health 
information  and  is  maintained, 
collected,  used,  or  disseminated. 

Direct  Treatment  Relationship 

This  term  was  not  included  in  the 
proposed  rule.  Direct  treatment 
relationship  means  a  relationship 
between  a  health  care  provider  and  an 
individual  that  is  not  an  indirect 
treatment  relationship  (see  definition  of 
indirect  treatment  relationship,  below). 
For  example,  outpatient  pharmacists 
and  Web-based  providers  generallv  have 
direct  treatment  relationships  with 
patients.  Outpatient  pharmacists  fill 
prescriptions  written  by  other  providers, 
but  they  furnish  the  prescription  and 
advice  about  the  prescription  directlv  to 
the  patient,  not  through  another  treating 
provider.  Web-based  providers  generallv 
deliver  health  care  independently, 
without  the  orders  of  another  provider. 

A  provider  may  have  direct  treatment 
relationships  with  some  patients  and 
indirect  treatment  relationships  with 
others.  In  some  provisions  of  the  final 
rule,  providers  with  indirect  treatment 
relationships  are  excepted  from 
requirements  that  apply  to  other 
providers.  See  §  164.506  regarding 
consent  for  uses  and  disclosures  of 
protected  health  information  for 
treatment,  payment,  and  health  care 
operations,  and  §  164.520  regarding 
notice  of  information  practices.  These 
exceptions  apply  only  with  respect  to 
the  individuals  with  whom  the  provider 
has  an  indirect  treatment  relationship. 

Disclosure 

We  proposed  to  define  "disclosure"  to 
mean  the  release,  transfer,  provision  of 
access  to.  or  divulging  in  any  other 
manner  of  information  outside  the 
entity  holding  the  information.  The  final 
rule  is  unchanged.  We  note  that  the 
transfer  of  protected  health  information 
from  a  covered  entity  to  a  business 
associate  is  a  disclosure  for  purposes  of 
this  regulation. 

Health  Care  Operations 

The  preamble  to  the  proposed  rule 
explained  that  in  order  for  treatment 
and  payment  to  occur,  protected  health 
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information  must  he  used  within 
entities  and  shared  with  business 
partners.  In  the  proposed  rule  we 
provided  a  definition  for  "health  care 
operations"  to  clarify  the  activities  we 
considered  to  be  "compatible  with  and 
directly  related  to"  treatment  and 
payment  and  for  which  protected  health 
information  could  be  used  or  disclosed 
without  individual  authorization.  These 
activities  included  conducting  quality 
assessment  and  improvement  activities, 
reviewing  the  competence  or 
qualifications  and  accrediting/licensing 
of  health  care  professionals  and  plans, 
evaluating  health  care  professional  and 
health  plan  performance,  training  future 
health  care  professionals,  insurance 
activities  relating  to  the  renewal  of  a 
contract  for  insurance,  conducting  or 
arranging  for  medical  review  and 
auditing  services,  and  compiling  and 
analyzing  information  in  anticipation  of 
or  for  use  in  a  civil  or  criminal  legal 
proceeding  Recognizing  the  dynamic 
nature  of  the  health  care  industry,  we 
acknowledged  that  the  specified 
categories  may  need  to  be  modified  as 
the  industry  evolves. 

The  preamble  discussion  of  the 
proposed  general  rules  listed  certain 
activities  that  would  not  be  considered 
health  care  operations  because  they 
were  sufficiently  unrelated  to  treatment 
and  payment  to  warrant  requiring  an 
individual  to  authorize  such  use  or 
disclosure.  Those  activities  included: 
marketing  of  health  and  non-health 
items  and  services;  disclosure  of 
protected  health  information  for  sale, 
rent  or  barter;  use  of  protected  health 
information  by  a  non-health  related 
division  of  an  entity;  disclosure  of 
protected  health  information  for 
eligibility,  enrollment.  underwTiting.  nr 
risk  rating  determinations  prior  to  an 
individuals'  enrollment  in  a  health  plan; 
disclosure  to  an  employer  for 
employment  determinations;  and 
fundraising. 

In  the  final  rule,  we  do  not  change  the 
genet^l  approach  of  defining  health  care 
operations:  health  care  operations  are 
the  listed  activities  undertaken  by  the 
covered  entity  that  maintains  the 
protected  health  information  (;.e..  one 
covered  entity  may  not  disclose 
protected  health  information  for  the 
operations  of  a  second  covered  entity); 
a  covered  entity  may  use  any  protected 
health  information  it  maintains  for  Us 
operations  (eg.  a  plan  may  use 
protected  health  information  about 
former  enrollees  as  well  as  current 
enroUees);  we  expand  the  proposed  list 
to  reflect  many  changes  requested  by 
commenters. 

We  modify  the  proposal  that  health 
care  operations  represent  activities  "in 


support  of  treatment  and  payment 
functions.  Instead,  in  the  final  rule, 
health  care  operations  are  the 
enumerated  activities  to  the  extent  that 
the  a(  tivities  are  related  to  the  covered 
entity's  functions  as  a  health  care 
provider,  health  plan  or  health  care 
clearinghouse,  i.e..  the  entity's  "covered 
functions  '  We  make  this  change  to 
clarify  that  health  care  operations 
includes  general  administrative  and 
business  functions  necessary  for  the 
covered  entity  to  remain  a  viable 
business.  While  it  is  possible  to  draw  a 
c(mnection  between  all  the  enumerated 
activities  and  'treatment  and  payment.  " 
for  some  general  business  activities  (e.g.. 
audits  for  financial  disclosure 
statements)  that  connection  may  be 
tenuous.  The  proposed  concept  also  did 
not  include  the  operations  of  those 
health  care  clearinghouses  that  may  be 
covered  bv  this  rule  outside  their  status 
as  business  associate  to  a  covered  entity. 
We  expand  the  definition  to  include 
disclosures  for  the  enumerated  activities 
of  organized  health  care  arrangements  in 
which  the  covered  entity  participates. 
See  also  the  definition  of  organized 
health  care  arrangements,  below. 

in  addition,  we  make  the  following 
I  hdiiges  and  additions  to  the 
•  ■numerated  subparagraphs: 

(1)  We  add  language  to  clarif\'  that  the 
primary  purpose  of  the  studies 
encompassed  by  "quality  assessment 
and  improvement  activities"  must  not 
be  to  obtain  generalizable  knowledge.  A 
study  with  such  a  purpose  would  meet 
the  rule's  definition  of  research,  and  use 
or  disclosure  of  protected  health 
information  would  have  to  meet  the 
requirements  of  <?§  164.508  or 
164.512(i)  Thus,  studies  may  be 
conducted  as  a  health  care  operation  if 
development  (jf  generalizable 
knowledge  is  not  the  primary  goal 
However,  if  the  study  changes  and  the 
covered  entity  intends  the  results  to  be 
generalizable,  the  change  should  be 
documented  by  the  covered  entity  as 
proof  that,  when  initiated,  the  primarv" 
purpose  was  health  care  operations. 

VVe  add  population-based  activities 
related  to  improving  health  or  reducing 
health  care  c:osts,  protocol  development, 
case  management  and  care  coordination, 
contacting  of  health  care  providers  and 
patients  with  information  about 
treatment  alternatives,  and  related 
functions  that  do  not  entail  direct 
patient  care  Many  commenters 
recommended  adding  the  term  "disease 
management  "  to  health  care  operations. 
We  were  unable,  however,  to  find  a 
generally  accepted  definition  of  the 
term.  Rather  than  rely  on  this  label,  we 
include  many  of  the  functions  often 
included  in  discussions  of  disease 


management  in  this  definition  or  in  the 
definition  of  treatment.  This  topic  is 
discussed  further  in  the  comment 
responses  below. 

(2)  We  have  deleted  "undergraduate 
and  graduate  "  as  a  qualifier  for 

"students,  "  to  make  the  term  more 
general  and  inclusive.  We  add  the  term 

"practitioners."  We  expand  the 
purposes  encompassed  to  include 
situations  in  which  health  care 
providers  are  working  to  improve  their 
skills.  The  rule  also  adds  the  training  of 
non-health  care  professionals. 

(3)  The  rule  expands  the  range  of 
insurance  related  activities  to  include 
those  related  to  the  creation,  renewal  or 
replacement  of  a  contract  for  health 
insurance  or  health  benefits,  as  well  as 
ceding,  securing,  or  placing  a  contract 
for  reinsurance  of  risk  relating  to  claims 
for  health  care  (including  stop-loss  and 
excess  of  loss  insurance).  For  these 
activities,  we  also  eliminate  the 
proposed  requirement  that  these  uses 
and  disclosures  apply  only  to  protected 
health  information  about  individuals 
already  enrolled  in  a  health  plan.  Under 
this  provision,  a  group  health  plan  that 
wants  to  replace  its  insurance  carrier 
may  disclose  certain  protected  health 
information  to  insurance  issuers  in 
order  to  obtain  bids  on  new  coverage, 
and  an  insurance  carrier  interested  in 
bidding  on  new  business  may  use 
protected  health  information  obtained 
from  the  potential  new  client  to  develop 
the  product  and  pricing  it  will  offer.  For 
circumstances  in  which  no  new  contract 
is  issued,  we  add  a  provision  in 

§  164.514(g)  restricting  the  recipient 
health  plan  from  using  or  disclosing 
protected  health  information  obtained 
for  this  purpose,  other  than  as  required 
by  law.  Uses  and  disclosures  in  these 
cases  come  within  the  definition  of 
"health  care  operations,'"  provided  that 
the  requirements  of  §  164.514(g)  are  met, 
if  applicable.  See  §  164.504(f)  for 
requirements  for  such  disclosures  by 
group  health  plans,  as  well  as  specific 
restrictions  on  the  information  that  may 
be  disclosed  to  plan  sponsors  for  such 
purposes.  We  note  that  a  covered  health 
care  provider  must  obtain  an 
authorization  under  §  164.508  in  order 
to  disclose  protected  health  information 
about  an  individual  for  purposes  of  pre- 
enrollment  underwriting:  the 
underwriting  is  not  an  ""operation  "  of 
the  provider  and  that  disclosure  is  not 
otherwise  permitted  by  a  provision  of 
this  rule. 

(4)  We  delete  reference  to  the 
"compiling  and  analyzing  information 
in  anticipation  of  or  for  use  in  a  civil  or 
criminal  legal  proceeding"  and  replace 
it  with  a  broader  reference  to 
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conducting  or  arranging  for  "legal 
services," 

We  add  two  new  categories  of 
activities: 

(5)  Business  plaiming  and 
development,  such  as  conducting  cost- 
management  and  plaoning-related 
analyses  related  to  managing  and 
operating  the  entity,  including 
formulary  development  and 
adminisb-ation,  development  or 
improvement  of  methods  of  payment  or 
coverage  policies, 

(6)  Business  management  activities 
and  general  administrative  functions, 
such  as  management  activities  relating 
to  implementation  of  and  compliance 
with  the  requirements  of  this 
subchapter,  fundraising  for  the  benefit 
of  the  covered  entity  to  the  extent 
permitted  without  authorization  under 
§  164, 514(f),  and  marketing  of  certain 
services  to  individuals  served  by  the 
covered  entity,  to  the  extent  permitted 
without  authorization  under 

§  164, 514(e)  (see  discussion  in  the 
preamble  to  that  section,  below).  For 
example,  under  this  category  we  permit 
uses  or  disclosures  of  protected  health 
information  to  determine  from  whom  an 
authorization  should  be  obtained,  for 
example  to  generate  a  mailing  list  of 
individuals  who  would  receive  an 
authorization  request. 

We  add  to  the  definition  of  health 
care  operations  disclosiu'e  of  protected 
health  information  for  due  diligence  to 
a  covered  entity  that  is  a  potential 
successor  in  interest.  This  provision 
includes  disclosures  pursuant  to  the 
sale  of  a  covered  entity's  business  as  a 
going  concern,  mergers,  acquisitions, 
consolidations,  and  other  similar  types 
of  corporate  restructuring  between 
covered  entities,  including  a  division  of 
a  covered  entity,  and  to  an  entity  that  is 
not  a  covered  entity  but  will  become  a 
covered  entity  if  the  transfer  or  sale  is 
completed.  Other  types  of  sales  of 
assets,  or  disclosures  to  organizations 
that  are  not  and  would  not  become 
covered  entities,  are  not  included  in  the 
definition  of  health  care  operations  and 
could  only  occiu  if  the  covered  entity 
obtained  valid  authorization  for  such 
disclosure  in  accordance  with  §  164.508, 
or  if  the  disclosure  is  otherwise 
permitted  under  this  rule. 

We  also  add  to  health  care  operations 
disclosure  of  protected  health 
information  for  resolution  of  internal 
grievances.  These  uses  and  disclosiu^s 
include  disclosiue  to  an  employee  and/ 
or  employee  representative,  for  example 
when  the  employee  needs  protected 
health  information  to  demonstrate  that 
the  employer's  allegations  of  improper 
conduct  are  untrue.  We  note  that  such 
employees  and  employee 


representatives  are  not  providing 
services  to  or  for  the  covered  entity, 
and,  therefore,  no  business  associate 
contract  is  required.  Also  included  are 
resolution  of  disputes  from  patients  or 
enrollees  regarding  the  quality  of  care 
and  similar  matters. 

We  also  add  use  for  customer  service, 
including  the  provision  of  data  and 
statistical  analyses  for  policyholders, 
plan  sponsors,  or  other  customers,  as 
long  as  the  protected  health  information 
is  not  disclosed  to  such  persons.  We 
recognize  that  part  of  the  general 
management  of  a  covered  entity  is 
customer  service.  We  clarify  that 
customer  service  may  include  the  use  of 
protected  health  information  to  provide 
data  and  statistical  analyses.  For 
example,  a  plan  sponsor  may  want  to 
understand  why  its  costs  are  rising 
faster  than  average,  or  why  utilization  in 
one  plant  location  is  different  than  in 
another  location.  An  association  that 
sponsors  an  insurance  plan  for  its 
members  may  want  information  on  the 
relative  costs  of  its  plan  in  different 
areas.  Some  plan  sponsors  may  want 
more  detailed  analyses  that  attempt  to 
identify  health  problems  in  a  work  site. 
We  note  that  when  a  plan  sponsor  has 
several  different  group  health  plans,  or 
when  such  plans  provide  insurance  or 
coverage  through  more  than  one  health 
insurance  issuer  or  HMO,  the  covered 
entities  may  jointly  engage  in  this  type 
of  analysis  as  a  health  care  operation  of 
the  organized  health  care  arrangement. 

This  activity  qualifies  as  a  health  care 
operation  only  if  it  does  not  result  in  the 
disclosure  of  protected  health 
information  to  the  customer.  The  results 
of  the  analyses  must  be  presented  in  a 
way  that  does  not  disclose  protected 
health  information.  A  disclosure  of 
protected  health  information  to  the 
customer  as  a  health  care  operation 
under  this  provision  violates  this  rule. 
This  provision  is  not  intended  to  permit 
covered  entities  to  circumvent  other 
provisions  in  this  rule,  including 
requirements  relating  to  disclosures  of 
protected  health  information  to  plan 
sponsors  or  the  requirements  relating  to 
research.  See  §  164, 504(f)  and 
§164,512(1), 

We  use  the  term  customer  to  provide 
flexibility  to  covered  entities.  We  do  not 
intend  the  term  to  apply  to  persons  with 
whom  the  covered  entity  has  no  other 
business;  this  provision  is  intended  to 
permit  covered  entities  to  provide 
service  to  their  existing  customer  base. 

We  note  that  this  definition,  either 
alone  or  in  conjunction  with  the 
definition  of  "organized  health  care 
arrangement,"'  allows  an  entity  such  as 
an  integrated  staff  model  HMO,  whether 
legally  integrated  or  whether  a  group  of 


associated  entities,  that  hold  themselves 
out  as  an  organized  arrangement  to 
share  protected  health  information 
under  §  164.506.  In  these  cases,  the 
sharing  of  protected  health  information 
will  be  either  for  the  operations  of  the 
disclosing  entity  or  for  the  organized 
health  care  arrangement  in  which  the 
entitv  is  participating. 

whether  a  disclosure  is  allowable  for 
health  care  operations  under  this 
provision  is  determined  separately  from 
whether  a  business  associate  contract  is 
required.  These  provisions  of  the  rule 
operate  independently.  Disclosures  for 
health  care  operations  may  be  made  to 
an  entity  that  is  neither  a  covered  entity 
nor  a  business  associate  of  the  covered 
entity.  For  example,  a  covered  academic 
medical  center  may  disclose  certain 
protected  health  information  to 
community  health  care  providers  who 
participate  in  one  of  its  continuing 
medical  education  programs,  whether  or 
not  such  providers  are  covered  health 
care  providers  under  this  rule.  A 
provider  attending  a  continuing 
education  program  is  not  thereby 
performing  services  for  the  covered 
entity  sponsoring  the  program  and,  thus, 
is  riot  a  business  associate  for  that 
purpose.  Similarly,  health  plans  may 
disclose  for  due  diligence  purposes  to 
another  entity  that  may  or  may  not  be 
a  covered  entity  or  a  business  associate. 

Health  Ch-ersight  Agency 

The  proposed  rule  would  have 
defined  ""health  oversight  agency"'  as 
"an  agency,  person,  or  entity,  including 
the  employees  or  agents  thereof,  (1)  That 
is:  (i)  A  public  agency;  or  (ii)  A  person 
or  entity  acting  under  grant  of  authority 
from  or  contract  with  a  public  agency; 
and  (2)  Which  performs  or  oversees  the 
performance  of  any  audit:  investigation: 
inspection;  licensure  or  discipline;  civil, 
criminal,  or  administrative  proceeding 
or  action;  or  other  activity  necessary  for 
appropriate  oversight  of  the  health  care 
system,  of  government  benefit  programs 
for  which  health  information  is  relevant 
to  beneficiar>'  eligibility,  or  of 
government  regulator}'  programs  for 
which  health  information  is  necessar\ 
for  determining  compliance  with 
program  standards.""  The  proposed  rule 
also  described  the  functions  of  health 
oversight  agencies  in  the  proposed 
health  oversight  section  (§  164.510(c)) 
by  repeating  much  of  this  definition. 

In  the  final  rule,  we  modify  the 
definition  of  health  oversight  agency  by 
eliminating  from  the  definition  the 
language  in  proposed  §  164.510(c)  (now 
§  164.512(d)).  In  addition,  the  final  rule 
clarifies  this  definition  by  specifying 
that  a  "'health  oversight  agency"'  is  an 
agency  or  authority  of  the  United  States, 
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a  state,  a  territory,  a  political 
subdivision  of  a  state  or  territory,  or  an 
Indian  tribe,  or  a  person  or  entity  acting 
under  a  grant  of  authority  from  or 
contract  with  such  public:  agency, 
including  the  employees  or  agents  of 
such  public  agency  or  its  contractors  or 
grantees,  that  is  authorized  by  law  to 
oversee  the  health  care  system  or 
government  programs  in  which  health 
information  is  necessan.-  to  determine 
eligibility  or  compliance,  or  to  enforce 
civil  rights  laws  for  which  health 
information  is  relevant. 

The  preamble  to  the  proposed  rule 
listed  the  following  as  examples  of 
health  oversight  agencies  that  conduct 
oversight  activities  relating  to  the  health 
care  svstem:  state  insurance 
commissions,  state  health  professional 
licensure  agencies.  Offices  of  Inspectors 


General  of  federal  agencies 


the 


Department  of  iustice.  state  Medicaid 
fraud  control  units.  Defense  Criminal 
Investigative  Services,  the  Pension  and 
Welfare  Benefit  Administration,  the 
HHS  Office  for  Civil  Rights,  and  the 
FDA.  The  proposed  rule  listed  the 
Social  Security  Administration  and  the 
Department  of  Education  as  examples  of 
health  oversight  agencies  that  conduct 
oversight  of  government  benefit 
programs  for  which  health  information 
is  relevant  to  beneficiary  eligibility.  The 
proposed  rule  listed  the  Occupational 
Health  and  Safety  Administration  and 
the  Environmental  Protection  Agency  as 
examples  of  oversight  agencies  that 
conduct  oversight  of  government 
regulatorv  programs  for  which  health 
information  is  necessary  for  determining 
compliance  with  program  standards. 

In  the  final  rule,  we  include  the 
following  as  additional  examples  of 
health  oversight  activities:  (1)  The  U.S. 
Department  of  lustice's  civil  rights 
enforcement  activities,  and  in 
particular,  enforcement  of  the  Civil 
Rights  of  Institutionalized  Persons  Act 
(42  U.S.C.  1997-1997J)  and  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12101  ft  seq.].  as  well  as  the 
EEOC's  civil  rights  enforcement 
activities  under  titles  I  and  V  of  the 
ADA:  (21  the  FDA's  oversight  of  food, 
drugs,  biologies,  devices,  and  other 
products  pursuant  to  the  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  301  et  seq.) 
and  the  Public  Health  Service  Act  (42 
U.S.C.  201  et  seq).  and  (3)  data  analysis 
— performed  by  a  public  agency  or  by  a 
person  or  entity  acting  under  grant  of 
authority  from  or  under  contract  with  a 
public  agency  — to  detect  health  care 
fraud. 

"Overseeing  the  health  care  system." 
which  is  included  in  the  definition  of 
health  oversight,  encompasses  activities 
such  as:  oversight  of  health  care  plans; 


oversight  of  health  benefit  plans; 
oversight  of  health  care  providers: 
oversight  of  health  care  and  health  care 
delivery;  oversight  activities  that 
involve  resolution  (jf  consumer 
t  (implaints:  oversight  of 
pharmaceuticals,  medical  products  and 
devices,  and  dietar\'  supplements;  and  a 
health  oversight  agency's  analysis  of 
trends  in  health  care  costs,  quality, 
health  care  delivery-,  access  to  care,  and 
health  insuranc;e  coverage  for  health 
oversight  purposes. 

We  recognize  that  health  oversight 
agencies,  such  as  the  U.S.  Department  of 
Labor's  Pension  and  Welfare  Benefits 
Administration,  may  perform  more  than 
one  type  of  health  oversight.  For 
example,  agencies  may  sometimes 
perform  audits  and  investigations  and  at 
other  times  conduct  general  oversight  of 
health  benefit  plans.  Such  entities  are 
considered  health  oversight  agencies 
under  the  rule  for  any  and  all  of  the 
health  oversight  functions  that  they 
perform. 

The  definition  of  health  oversight 
agency  does  not  include  private 
organizations,  such  as  private-sector 
accrediting  groups.  Accreditation 
organizations  are  performing  health  care 
operations  functions  on  behalf  of  health 
plans  and  covered  health  care  providers. 
Accordingly,  in  order  to  obtain 
protected  health  information  without 
individuals'  authorizations,  accrediting 
groups  must  enter  into  business 
associate  agreements  with  health  plans 
and  covered  health  care  providers  for 
these  purposes.  Similarly,  private 
entities,  such  as  coding  committees,  that 
help  government  agencies  that  are 
health  plans  make  coding  and  payment 
decisions  are  performing  health  care 
payment  functions  on  behalf  the 
government  agencies  and,  therefore, 
must  enter  into  business  associate 
agreements  in  order  to  receive  protected 
health  information  from  the  covered 
entity  (absent  individuals'  authorization 
for  such  disclosure). 

Indirect  Treatment  Relationship 

This  term  was  not  included  in  the 
proposed  rule.  An  "indirect  treatment 
relationship"  is  a  relationship  between 
a  health  care  provider  and  an  individual 
in  which  the  provider  delivers  health 
care  to  the  individual  based  on  the 
orders  of  another  health  care  provider 
and  the  health  care  services,  products, 
diagnoses,  or  results  are  typically 
furnished  to  the  patient  through  another 
provider,  rather  than  directly.  For 
example,  radiologists  and  pathologists 
generally  have  indirect  treatment 
relationships  with  patients  because  they 
deliver  diagnostic  services  based  on  the 
orders  of  other  providers  and  the  results 


of  those  services  are  furnished  to  the 
patient  through  the  direct  treating 
provider.  This  definition  is  necessary  to 
clarif>'  the  relationships  between 
providers  and  individuals  in  the 
regulation.  For  example,  see  the  consent 
discussion  at  §  164.506. 

Individual 

We  proposed  to  define  "individual  " 
to  mean  the  person  who  is  the  subject 
of  the  protected  health  information.  We 
proposed  that  the  term  include,  with 
respect  to  the  signing  of  authorizations 
and  other  rights  (such  as  access, 
copying,  and  correction),  the  following 
types  of  legal  representatives: 

(1)  With  respect  to  adults  and 
emancipated  minors,  legal 
representatives  (such  as  court-appointed 
guardians  or  persons  with  a  power  of 
attorney),  to  the  extent  to  which 
applicable  law  permits  such  legal 
representatives  to  exercise  the  person's 
rights  in  such  contexts. 

(2)  With  respect  to  unemancipated 
minors,  a  parent,  guardian,  or  person 
acting  in  loco  parentis,  provided  that 
when  a  minor  lawfully  obtains  a  health 
care  service  without  the  consent  of  or 
notification  to  a  parent,  guardian,  or 
other  person  acting  in  loco  parentis,  the 
minor  shall  have  the  exclusive  right  to 
exercise  the  rights  of  an  individual  with 
respect  to  the  protected  health 
information  relating  to  such  care. 

(3)  With  respect  to  deceased  persons, 
an  executor,  administrator,  or  other 
person  authorized  under  applicable  law 
to  act  on  behalf  of  the  decedent's  estate. 

In  addition,  we  proposed  to  exclude 
from  the  definition: 

(1)  Foreign  military  and  diplomatic 
personnel  and  their  dependents  who 
receive  health  care  provided  by  or  paid 
for  by  the  Department  of  Defense  or 
other  federal  agency  or  by  an  entity 
acting  on  its  behalf,  pursuant  to  a 
country-to-country  agreement  or  federal 
statute. 

(2)  Overseas  foreign  national 
beneficiaries  of  health  care  provided  by 
the  Department  of  Defense  or  other 
federal  agency  or  by  a  non-governmental 
organization  acting  on  its  behalf. 

In  the  final  rule,  we  eliminate  from 
the  definition  of  "individual"  the 
provisions  designating  a  legal 
representative  as  the  "individual"  for 
purposes  of  exercising  certain  rights 
with  regard  to  protected  health 
information.  Instead,  we  include  in  the 
final  rule  a  separate  standard  for 
"personal  representatives."  A  covered 
entity  must  treat  a  personal 
representative  of  an  individual  as  the 
individual  except  under  specified 
circumstances.  See  discussion  in 
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§  164.502(g)  regarding  personal 
representatives. 

In  addition,  we  eliminate  from  the 
definition  of  "individual"  the  above 
exclusions  for  foreign  military  and 
diplomatic  personnel  and  overseas 
foreign  national  beneficiaries.  We 
address  the  special  circumstances  for 
use  and  disclosure  of  protected  health 
information  about  individuals  who  are 
foreign  military  personnel  in 
§  164.512(k).  We  address  overseas 
foreign  national  beneficiaries  in 
§  164.500,  "Applicability."  The 
protected  health  information  of 
individuals  who  are  foreign  diplomatic 
personnel  and  their  dependents  are  not 
subject  to  special  treatment  under  the 
final  rule. 

Individually  identifiable  health 
information  about  one  individual  may 
exist  in  the  health  records  of  another 
individual;  health  information  about 
one  individual  may  include  health 
information  about  a  second  person.  For 
example,  a  patient's  medical  record  may 
contain  information  about  the  medical 
conditions  of  the  patient's  parents, 
children,  and  spouse,  as  well  as  their 
names  and  contact  information.  For  the 
purpose  of  this  rule,  if  information 
about  a  second  person  is  included 
within  the  protected  health  information 
of  an  individual,  the  second  person  is 
not  the  person  who  is  the  subject  of  the 
protected  health  information.  The 
second  person  is  not  the  "individual" 
with  regard  to  that  protected  health 
information,  and  under  this  rule  thus 
does  not  have  the  individual's  rights 
[e.g..  access  and  amendment)  with 
regard  to  that  information. 

Indiiidually  Identifiable  Health 
Information 

We  proposed  to  define  "individually 
identifiable  health  information"  to  mean 
information  that  is  a  subset  of  health 
information,  including  demographic 
information  collected  from  an 
individual,  and  that: 

(1)  Is  created  by  or  received  from  a 
health  care  provider,  health  plan, 
employer,  or  health  care  clearinghouse; 
and 

(2)  Relates  to  the  past,  present,  or 
future  physical  or  mental  heedth  or 
condition  of  an  individual,  the 
provision  of  health  care  to  an 
individual,  or  the  past,  present,  or 
future  payment  for  the  provision  of 
health  care  to  an  individual,  and 

(i)  Which  identifies  the  individual,  or 
(ii)  With  respect  to  which  there  is  a 

reasonable  basis  to  believe  that  the 

information  can  be  used  to  identify  the 

individual. 
In  the  final  rule,  we  change  "created 

bv  or  received  from  a  health  care 


provider  *   *   *"  to  "created  or  received 
by  a  health  care  provider  *   *   *  "in 
order  to  conform  to  the  statute.  We 
otherwise  retain  the  definition  of 
"individually  identifiable  health 
information"  without  change  in  the 
final  rule. 

Inmate 

The  proposed  rule  did  not  define  the 
term  inmate.  In  the  final  rule,  it  is 
defined  as  a  person  incarcerated  in  or 
otherwise  confined  to  a  correctional 
institution.  The  addition  of  this 
definition  is  necessary  to  explain  the 
privacy  rights  and  protections  of 
iiunates  in  this  regulation. 

Law  Enforcement  Official 

The  proposed  rule  would  have 
defined  a  "law  enforcement  official"  as 
"an  official  of  an  agency  or  authority  of 
the  United  States,  a  state,  a  territory',  a 
political  subdivision  of  a  state  or 
territory,  or  an  Indian  tribe,  who  is 
empowered  by  law  to  conduct:  (1)  An 
investigation  or  official  proceeding 
inquiring  into  a  violation  of.  or  failure 
to  comply  with,  any  law;  or  (2)  a 
criminal,  civil,  or  administrative 
proceeding  arising  from  a  violation  of. 
or  failure  to  comply  with,  any  law." 

The  final  rule  modifies  this  definition 
slightly.  The  definition  in  the  final  rule 
recognizes  that  law  enforcement 
officials  are  empowered  to  prosecute 
cases  as  well  as  to  conduct 
investigations  and  civil,  criminal,  or 
administrative  proceedings.  In  addition, 
the  definition  in  the  final  rule  reflects 
the  fact  that  when  investigations  begin. 
often  it  is  not  clear  that  law  has  been 
violated.  Thus,  the  final  rule  describes 
law  enforcement  investigations  and 
official  proceedings  as  inquiring  into  a 
potential  violation  of  law.  In  addition,  it 
describes  law  enforcement-related  civil, 
criminal,  or  administrative  proceedings 
as  arising  from  alleged  violation  of  law. 

Marketing 

The  proposed  rule  did  not  include  a 
definition  of  "marketing."  The  proposed 
rule  generally  required  that  a  covered 
entity  would  need  an  authorization  from 
an  individual  to  use  or  disclose 
protected  health  information  for 
marketing. 

In  the  final  rule  we  define  marketing 
as  a  communication  about  a  product  or 
service  a  purpose  of  which  is  to 
encourage  recipients  of  the 
communication  to  purchase  or  use  the 
product  or  service.  The  definition  does 
not  limit  the  type  or  means  of 
communication  that  are  considered 
marketing. 

The  definition  of  marketing  contains 
three  exceptions.  If  a  covered  entity 


receives  direct  or  indirect  remuneration 
from  a  third  party  for  making  a  written 
communication  otherwise  described  in 
an  exception,  then  the  communication 
is  not  excluded  from  the  definition  of 
marketing.  The  activities  we  except 
from  the  definition  of  marketing  are 
encompassed  by  the  definitions  of 
treatment,  payment,  and  health  care 
operations.  Covered  entities  may 
therefore  use  and  disclose  protected 
health  information  for  these  excepted 
activities  without  authorization  under 
§  164.508  and  pursuant  to  any 
applicable  consent  obtained  under 
§164.506. 

The  first  exception  applies  to 
communications  made  bv  a  covered 
entity  for  the  purpose  of  describing  the 
entities  participating  in  a  provider 
network  or  health  plan  network.  It  also 
applies  to  communications  made  by  a 
covered  entity  for  the  purpose  of 
describing  if  and  the  extent  to  which  a 
product  or  service,  or  payment  for  a 
product  or  ser\-ice.  is  provided  bv  the 
covered  entity  or  included  in  a  benefit 
plan.  This  exception  permits  covered 
entities  to  use  or  disclose  protected 
health  information  when  discussing 
topics  such  as  the  benefits  and  ser\'ices 
available  under  a  health  plan,  the 
payment  that  may  be  made  for  a  product 
or  ser\'ice.  which  providers  offer  a 
particular  product  or  service,  and 
whether  a  provider  is  part  of  a  network 
or  whether  (and  what  amount  of) 
payment  will  be  provided  with  respect 
to  the  services  of  particular  providers. 
This  exception  expresses  our  intent  not 
to  interfere  with  communications  made 
to  individuals  about  their  health 
benefits. 

The  second  exception  applies  to 
communications  tailored  to  the 
circumstances  of  a  particular  individual, 
made  by  a  health  care  provider  to  an 
individual  as  part  of  the  treatment  of  the 
individual,  and  for  the  purpose  of 
furthering  the  treatment  of  that 
individual.  This  exception  leaves  health 
care  providers  free  to  use  or  disclose 
protected  health  information  as  part  of 
a  discussion  of  its  products  and 
senices.  or  the  products  and  ser\'ices  of 
others,  and  to  prescribe,  recommend,  or 
sell  such  products  or  ser\'ices,  as  part  of 
the  treatment  of  an  individual.  This 
exception  includes  activities  such  as 
referrals,  prescriptions, 
recommendations,  and  other 
communications  that  address  how  a 
product  or  ser\-ice  may  relate  to  the 
individual's  health.  This  exception 
expresses  our  intent  not  to  interfere 
with  communications  made  to 
individuals  about  their  treatment. 

The  third  exception  applies  to 
communications  tailored  to  the 
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circumstances  of  a  particular  individual 
and  made  by  a  health  care  provider  or 
health  plan  to  an  individual  in  the 
course  of  managing  the  treatment  of  that 
individual  or  for  the  purpose  of 
directing  or  recommending  to  that 
individual  alternative  treatments, 
therapies,  providers,  or  settings  of  care. 
As  with  the  previous  exception,  this 
exception  permits  covered  entities  to 
discuss  freely  their  products  and 
services  and  the  products  and  services 
of  third  parties,  in  the  course  of 
managing  an  individual's  care  or 
providing  or  discussing  treatment 
alternatives  with  an  individual,  even 
when  such  activities  involve  the  use  or 
disclose  protected  health  information. 
Section  164.514  contains  provisions 
governing  use  or  disclosure  of  protected 
health  information  in  marketing 
communications,  including  a 
description  of  certain  marketing 
communications  that  may  u.se  or 
uiclude  protected  health  information 
but  that  may  be  made  by  a  covered 
entity  without  individual  authorization. 
The  definition  of  health  care  operations 
includes  those  marketing 
communications  that  may  be  made 
without  an  authorization  pursuant  to 
<»  164  514.  Covered  entities  may 
therefore  use  and  disclose  protected 
health  information  for  these  activities 
pursuant  to  any  applicable  consent 
obtained  under  §  164.506,  or,  if  they  are 
not  required  to  obtain  a  consent  under 
§  164.506,  without  one. 

Organized  Health  Care  Arrangement 

This  term  was  not  used  in  the 
proposed  rule.  We  define  the  term  in 
order  to  describe  certain  arrangements 
in  which  participants  need  to  share 
protected  health  information  about  their 
patients  to  manage  and  benefit  the 
common  enterprise.  To  allow  uses  and 
disclosures  of  protected  health 
information  for  these  arrangements,  we 
also  add  language  to  the  definition  of 
"health  care  operations."  See  discussion 
of  that  term  above. 

We  include  five  arrangements  within 
the  definition  of  organized  health  care 
arrangement.  The  arrangements  involve 
clinical  or  operational  integration 
among  legally  separate  covered  entities 
in  which  it  is  often  necessar\-  to  share 
protected  health  information  for  the 
joint  management  and  operations  of  the 
arrangement.  They  may  range  in  legal 
structure,  but  a  key  component  of  these 
arrangements  is  that  individuals  who 
obtain  services  from  them  have  an 
expectation  that  these  arrangements  are 
integrated  and  that  they  jointly  manage 
their  operations.  We  include  within  the 
definition  a  clinically  integrated  care 
.setting  in  which  individuals  typicallv 


receive  health  care  from  more  than  one 
health  care  provider.  Perhaps  the  most 
common  example  of  this  type  of 
organized  health  care  arrangement  is  the 
hospital  setting,  where  a  hospital  and  a 
physician  with  staff  privileges  at  the 
hospital  together  provide  treatment  to 
the  individual.  Participants  in  such 
clinically  integrated  settings  need  to  be 
able  to  share  health  information  freely 
not  only  for  treatment  purposes,  but  also 
to  improve  their  joint  operations.  For 
example,  any  physician  with  staff 
privileges  at  a  hospital  must  be  able  to 
participate  in  the  hospital's  morbidity 
and  mortality  reviews,  even  when  the 
particular  physician's  patients  are  not 
being  discussed.  Nurses  and  other 
hospital  personnel  must  also  be  able  to 
participate.  These  activities  benefit  the 
common  enterprise,  even  when  the 
benefits  to  a  particular  participant  are 
not  evident.  While  protected  health 
information  may  be  freely  shared  among 
providers  for  treatment  purposes  under 
other  provisions  of  this  rule,  some  of 
these  joint  activities  also  support  the 
health  care  operations  of  one  or  more 
participants  in  the  joint  arrangement. 
Thus,  special  rules  are  needed  to  ensure 
that  this  rule  does  not  interfere  with 
legitimate  information  sharing  among 
the  participants  in  these  arrangements. 
We  also  include  within  the  definition 
an  organized  system  of  health  care  in 
which  more  than  one  covered  entity 
participates,  and  in  which  the 
participating  covered  entities  hold 
them.selves  out  to  the  public  as 
participating  in  a  joint  arrangement,  and 
in  which  the  joint  activities  of  the 
participating  covered  entities  include  at 
least  one  of  the  following:  utilization 
review,  in  which  health  care  decisions 
bv  participating  covered  entities  are 
reviewed  by  other  participating  covered 
entities  or  bv  a  third  party  on  their 
behalf;  quality  assessment  and 
improvement  activities,  in  which 
treatment  provided  by  participating 
covered  entities  is  assessed  by  other 
participating  covered  entities  or  by  a 
third  party  on  their  behalf:  or  payment 
activities,  if  tht;  financial  risk  for 
delivering  health  care  is  shared  in 
whole  or  in  part  by  participating 
covered  entities  through  the  joint 
arrangement  and  if  protected  health 
information  created  or  received  by  a 
covered  entity  is  reviewed  by  other 
participating  covered  entities  or  by  a 
third  party  on  their  behalf  for  the 
purpose  of  admini.stering  the  sharing  of 
financial  risk.  A  common  example  of 
this  tvpe  of  organized  health  care 
arrangement  is  an  independent  practice 
association  formed  by  a  large  number  of 
physicians.  They  may  advertise 


themselves  as  a  common  enterprise 
(e.g.,  Acme  IPA).  whether  or  not  they 
are  under  common  ownership  or 
control,  whether  or  not  they  practice 
together  in  an  integrated  clinical  setting, 
and  whether  or  not  they  share  financial 
risk. 

If  such  a  group  engages  jointly  in  one 
or  more  of  the  listed  activities,  the 
participating  covered  entities  will  need 
to  share  protected  health  information  to 
undertake  such  activities  and  to 
improve  their  joint  operations.  In  this 
example,  the  physician  participants  in 
the  IPA  may  share  financial  risk  through 
common  withhold  pools  with  health 
plans  or  similar  arrangements.  The  EPA 
participants  who  manage  the  financial 
arrangements  need  protected  health 
information  about  all  the  participants' 
patients  in  order  to  manage  the 
arrangement.  (The  participants  may  also 
hire  a  third  party  to  manage  their 
financial  arrangements,)  If  the 
participants  in  the  IPA  engage  in  joint 
quality  assurance  or  utilization  review 
activities,  they  will  need  to  share 
protected  health  information  about  their 
patients  much  as  participants  in  an 
integrated  clinical  setting  would.  Many 
joint  activities  that  require  the  sharing 
of  protected  health  information  benefit 
the  common  enterprise,  even  when  the 
benefits  to  a  particular  participant  are 
not  evident. 

We  include  three  relationships  related 
to  group  health  plans  as  orgcuiized 
health  care  arrangements.  First,  we 
include  a  group  health  plan  and  an 
issuer  or  HMO  with  respect  to  the  group 
health  plan  within  the  definition,  but 
onlv  with  respect  to  the  protected  health 
information  of  the  issuer  or  HMO  that 
relates  to  individuals  who  are  or  have 
been  participants  or  beneficiaries  in  the 
group  health  plan.  We  recognize  that 
many  group  health  plans  are  funded 
partially  or  fully  through  insurance,  and 
that  in  some  cases  the  group  health  plan 
and  issuer  or  HMO  need  to  coordinate 
operations  to  properly  serve  the 
enrollees.  Second,  we  include  a  group 
health  plan  and  one  or  more  other  group 
health  plans  each  of  which  are 
maintained  by  the  same  plan  sponsor. 
We  recognize  that  in  some  instances 
plan  sponsors  provide  health  benefits 
through  a  combination  of  group  health 
plans,  and  that  they  may  need  to 
coordinate  the  operations  of  such  plans 
to  better  serve  the  participants  and 
beneficiaries  of  the  plans.  Third,  we 
include  a  combination  of  group  health 
plans  maintained  by  the  same  plan 
sponsor  and  the  health  insurance 
issuers  and  HMOs  with  respect  to  such 
plans,  but  again  only  with  respect  to  the 
protected  health  information  of  such 
issuers  and  HMOs  that  relates  to 


Federal  Regirter/Vol.  65,  No.  250 /Thursday,  December  28,  2000 /Rules  and  Regulations        82495 


individuals  who  are  or  have  been 
enrolled  in  such  group  health  plans.  We 
recognize  that  is  some  instances  a  plan 
sponsor  may  provide  benefits  through 
more  than  one  group  health  plan,  and 
that  such  plans  may  fund  the  benefits 
through  one  or  more  issuers  or  HMOs, 
Again,  coordinating  health  care 
operations  among  these  entities  may  be 
necessary  to  serve  the  participants  and 
beneficiaries  in  the  group  health  plans. 
We  note  that  the  necessary  coordination 
may  necessarily  involve  the  business 
associates  of  the  covered  entities  and 
may  involve  the  participation  of  the 
plan  sponsor  to  the  extent  that  it  is 
providing  plan  administration  functions 
and  subject  to  the  limits  in  §  164.504, 

Payment 

We  proposed  the  term  pa)rment  to 
mean: 

(1)  The  activities  undertaken  by  or  on 
behalf  of  a  covered  entity  that  is: 

(i)  A  health  plan,  or  by  a  business 
partner  on  behalf  of  a  heedth  plan,  to 
obtain  premiums  or  to  determine  or 
fulfill  its  responsibility  for  coverage 
under  the  health  plan  and  for  provision 
of  benefits  under  the  health  plan;  or 

(ii)  A  health  care  provider  or  health 
plan,  or  a  business  partner  on  behalf  of 
such  provider  or  plan,  to  obtain 
reimbursement  for  the  provision  of 
health  care. 

(2)  Activities  that  constitute  payment 
include: 

(i)  Determinations  of  coverage, 
adjudication  or  subrogation  of  health 
benefit  claims; 

(ii)  Risk  adjusting  amounts  due  based 
on  enrollee  health  status  and 
demographic  characteristics; 

(iii)  Billing,  claims  management,  and 
medical  data  processing; 

(iv)  Review  of  health  care  services 
with  respect  to  medical  necessity, 
coverage  under  a  health  plan, 
appropriateness  of  care^or  justification 
of  charges;  and 

(v)  Utilization  review  activities, 
including  precertification  and 
preauthorization  of  services. 

In  the  final  rule,  we  maintain  the 
general  approach  of  defining  of 
payment:  pajmient  activities  are 
described  generally  in  the  first  clause  of 
the  definition,  and  specific  examples  are 
given  in  the  second  clause.  Payment 
activities  relate  to  the  covered  entity 
that  maintains  the  protected  health 
information  (i.e.,  one  covered  entity 
may  not  disclose  protected  health 
information  for  the  payment  activities  of 
a  second  covered  entity).  A  covered 
entity  may  use  or  disclose  only  the 
protected  health  information  about  the 
individucd  to  whom  care  was  rendered, 
for  its  payment  activities  (e.g.,  a 


provider  may  disclose  protected  health 
information  only  about  the  patient  to 
whom  care  was  rendered  in  order  to 
obtain  payment  for  that  care,  or  only  the 
protected  health  information  about 
persons  enrolled  in  the  particular  health 
plan  that  seeks  to  audit  the  provider's 
records).  We  expand  the  proposed  list  to 
reflect  many  changes  requested  by 
commenters. 

We  add  eligibility  determinations  as 
an  activity  included  in  the  definition  of 
payment.  We  expand  coverage 
determinations  to  include  the 
coordination  of  benefits  and  the 
determination  of  a  specific  individual's 
cost  sharing  amounts.  The  rule  deletes 
activities  related  to  the  improvement  of 
methods  of  paying  or  coverage  policies 
from  this  definition  and  instead 
includes  them  in  the  definition  of  health 
care  operations.  We  add  to  the 
definition  "collection  activities."  We 
replace  "medical  data  processing  " 
activities  with  health  care  data 
processing  related  to  billing,  claims 
management,  and  collection  activities. 
We  add  activities  for  the  purpose  of 
obtaining  payment  under  a  contract  for 
reinsurance  (including  stop-loss  and 
excess  of  loss  insurance).  Utilization 
review  activities  now  include 
concurrent  and  retrospective  review  of 
services. 

In  addition,  we  modify  this  definition 
to  clariiy  that  the  activities  described  in 
section  1179  of  the  Act  are  included  in 
the  definition  of  "payment."  We  add 
new  subclause  (vi)  allowing  covered 
entities  to  disclose  to  consumer 
reporting  agencies  an  individual's  name, 
address,  date  of  birth,  social  securitv 
number  and  payment  history,  account 
number,  as  well  as  the  name  and 
address  of  the  individual's  health  care 
provider  and/or  health  plan,  as 
appropriate.  Covered  entities  may  make 
disclosure  of  this  protected  health 
information  to  consumer  reporting 
agencies  for  purposes  related  to 
collection  of  premiums  or 
reimbursement.  This  allows  reporting 
not  just  of  missed  payments  and 
overdue  debt  but  also  of  subsequent 
positive  payment  experience  (e.g.,  to 
expimge  the  debt).  We  consider  such 
positive  payment  experience  to  be 
"related  to"  collection  of  premiums  or 
reimbursement. 

The  remaining  activities  described  in 
section  1179  are  included  in  other 
language  in  this  definition.  For  example, 
"authorizing,  processing,  clearing, 
settling,  billing,  transferring,  reconciling 
or  collecting,  a  payment  for,  or  related 
to,  health  plan  premiums  or  health 
care"  are  covered  by  paragraph  (2)(iii)  of 
the  definition,  which  allows  use  and 
disclosure  of  protected  health 


information  for  "billing,  claims 
management,  collection  activities  and 
related  health  care  data  processing." 
"Claims  management"  also  includes 
auditing  payments,  investigating  and 
resolving  payment  disputes  and 
responding  to  customer  inquiries 
regarding  payments.  Disclosure  of 
protected  health  information  for 
compliance  with  civil  or  criminal 
subpoenas,  or  with  other  applicable 
laws,  are  covered  under  §  164.512  of 
this  regulation.  (See  discussion  above 
regarding  the  interaction  between  1179 
and  this  regulation.) 

We  modif}'  the  proposed  regulation 
text  to  clarify'  that  payment  includes 
activities  undertaken  to  reimburse 
health  care  providers  for  treatment 
provided  to  individuals. 

Covered  entities  mav  disclose 
protected  health  information  for 
payment  purposes  to  any  other  entity, 
regardless  of  whether  it  is  a  covered 
entity.  For  example,  a  health  care 
provider  may  disclose  protected  health 
information  to  a  financial  institution  in 
order  to  cash  a  check  or  to  a  health  care 
clearinghouse  to  initiate  electronic 
transactions.  However,  if  a  covered 
entity  engages  another  entity,  such  as  a 
billing  service  or  a  financial  institution, 
to  conduct  payment  activities  on  its 
behalf,  the  other  entity  may  meet  the 
definition  of  "business  associate  "  under 
this  rule.  For  example,  an  entity  is 
acting  as  a  business  associate  when  it  is 
operating  the  accounts  receivable 
system  on  behalf  of  a  health  care 
provider. 

Similarly,  pa^nnent  includes 
disclosure  of  protected  health 
information  by  a  health  care  provider  to 
an  insurer  that  is  not  a  "health  plan"  as 
defined  in  this  rule,  to  obtain  payment. 
For  example,  protected  health 
information  may  be  disclosed  to  obtain 
reimbursement  from  a  disability 
insurance  carrier.  We  do  not  interpret 
the  definition  of  "payment  "  to  include 
activities  that  involve  the  disclosure  of 
protected  health  information  by  a 
covered  entity,  including  a  covered 
health  care  provider,  to  a  plan  sponsor 
for  the  purpose  of  obtaining  payment 
under  a  group  health  plan  maintained 
by  such  plan  sponisor,  or  for  the  purpose 
of  obtaining  payment  from  a  health 
insurance  issuer  or  HMO  with  respect  to 
a  group  health  plan  maintained  by  such 
plan  sponsor,  unless  the  plan  sponsor  is 
performing  plan  administration 
pursuant  to  §164.504(0. 

The  Transactions  Rule  adopts 
standards  for  electronic  health  care 
transactions,  including  two  for 
processing  payments.  We  adopted  the 
ASC  X12N  835  transaction  standard  for 
"Health  Care  Payment  and  Remittance 
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Advice"  transactions  between  health 
plans  and  health  care  providers,  and  the 
ASC  X12N  820  standard  for  -Health 
Plan  Premium  Payments'  transactions 
between  entities  that  arrange  for  the 
provision  of  health  care  or  provide 
health  care  coverage  payments  and 
health  plans.  Under  these  two 
transactions,  mformation  to  effect  funds 
transfer  is  transmitted  in  a  part  of  the 
transaction  separable  from  the  part 
containing  any  individually  identifiable 
health  information 

We  note  that  a  covered  entitv  may 
conduct  the  electronic  funds  transfer 
portion  of  the  two  payment  standard 
transactions  with  a  financial  institution 
without  restriction,  because  it  contains 
no  protected  health  information.  The 
protected  health  information  contained 
in  the  electronic  remittance  advice  or 
the  premium  payment  enrollee  data 
portions  of  the  transactions  is  not 
necessarv  either  to  conduct  the  funds 
transfer  or  to  forward  the  transactions 
Therefore,  a  covered  entity  may  not 
disclose  the  protected  health 
information  to  a  financial  institution  for 
these  purposes.  A  covered  entitv  may 
transmit  the  portions  of  the  transactions 
containing  protected  health  information 
through  a  finanrial  institution  if  the 
protected  health  information  is 
encrvpted  so  it  can  be  read  only  by  the 
intended  recipient.  In  such  cases  no 
protected  health  information  is 
disclosed  and  the  financial  institution  is 
acting  solely  as  a  conduit  for  the 
individually  identifiable  data. 

Plan  Sponsor 

In  the  final  rule  we  add  a  definition 
of  "plan  sponsor  "  We  define  plan 
sponsor  by  referencing  the  definition  of 
the  term  provided  in  (3)(16)(B)  of  the 
Emplovee  Retirement  Income  Security 
.Act  (ERISA).  The  plan  sponsor  is  the 
employer  or  employee  organization,  or 
both,  that  establishes  and  maintains  an 
emplovee  benefit  plan  In  the  case  of  a 
plan  established  by  two  or  more 
employers,  it  is  the  association, 
committee,  joint  board  of  trustees,  or 
(jther  similar  group  or  representative  of 
the  parties  that  establish  and  maintain 
the  employee  benefit  plan.  This  term 
includes  church  health  plans  and 
government  health  plans.  Group  health 
plans  may  disclose  protected  health 
information  to  plan  sponsors  who 
conduct  payment  and  health  care 
operations  activities  on  behalf  of  the 
group  health  plan  if  the  requirements 
for  group  health  plans  in  ^  164.504  are 
met. 

The  preamble  to  the  Transactions 
Rule  noted  that  plan  sponsors  of  group 
health  plans  are  not  covered  entities 
and,  therefore,  are  not  required  to  use 


the  standards  established  in  that 
regulation  to  perform  electronic 
tran.sactions.  including  enrollment  and 
disenrollment  transactions.  We  do  not 
change  that  policy  through  th-is  rule. 
Plan  sponsors  that  perform  enrollment 
functions  are  doing  so  on  behalf  of  the 
participants  and  beneficiaries  of  the 
group  health  plan  and  not  on  behalf  of 
the  group  health  plan  itself.  For 
purposes  of  this  rule,  plan  sponsors  are 
not  subject  to  the  requirements  of 
§  164.504  regarding  group  health  plans 
when  conducting  enrollment  activities. 

Protected  Health  Information 

We  proposed  to  define  "protected 
health  information"  to  mean 
individually  identifiable  health 
informatum  that  is  or  has  been 
electronically  maintained  or 
electronically  transmitted  by  a  covered 
entitv,  as  well  as  such  information  when 
it  takes  anv  other  form.  For  purposes  of 
this  definition,  we  proposed  to  define 
"electronically  transmitted  '  as 
including  information  e.xchanged  with  a 
computer  using  electronic  media,  such 
as  the  movement  of  information  from 
one  location  to  another  by  magnetic  or 
optical  media,  transmissions  over  the 
Internet.  Extranet,  lea.sed  lines,  dial-up 
lines,  private  networks,  telephone  voice 
response,  and    faxback"  systems.  We 
proposed  that  this  definition  not 
include  'paper-to-paper"  faxes,  or 
person-to-person  telephone  calls,  video 
teleconferencing,  or  messages  left  on 
voice-mail. 

Further,  "electronically  maintained" 
was  proposed  to  mean  information 
stored  by  a  computer  or  on  anv 
electronic  medium  from  which  the 
information  may  be  retrieved  by  a 
computer,  such  as  electronic  memory 
chips,  magnetic  tape,  magnetic  disk,  or 
compact  di.sc  optical  media. 

The  proposal's  definition  explicitly 
e\(  luded: 

(1)  Individually  identifiable  health 
information  that  is  part  of  an  "education 
record  "  governed  by  the  P'amily 
Educational  Rights  and  Privacy  Act 
(FERPA).20r.S.C:  1232g. 

(2)  Individually  identifiable  health 
information  of  inmates  of  correctional 
facilities  and  detainees  in  detention 
facilities. 

In  this  final  rule  we  expand  the 
definition  of  protected  health 
informatiim  to  encompass  all 
individually  identifiable  health 
information  transmitted  or  maintained 
by  a  covered  entity,  regardless  of  form. 
Specifically,  we  delete  the  conditions 
for  individually  identifiable  health 
information  to  be  "electronically 
maintained"  or  "electronically 
transmitted  "  and  the  corresponding 


definitions  of  those  terms.  Instead,  the 
final  rule  defines  protected  health 
information  to  be  individually 
identifiable  health  information  that  is: 

(1)  Transmitted  by  electronic  media: 

(2)  Maintained  in  any  medium 
described  in  the  definition  of  electronic 
media  at  §  162.103  of  this  subchapter;  or 

(3)  Transmitted  or  maintained  in  any 
other  form  or  medium. 

We  refer  to  electronic  media,  as 
defined  in  §  162.103.  which  means  the 
mode  of  electronic  transmission.  It 
includes  the  Internet  (wide-open), 
E.xtranet  (using  Internet  technology  to 
link  a  business  with  information  only 
accessible  to  collaborating  parties), 
leased  lines,  dial-up  lines,  private 
networks,  and  those  transmissions  that 
are  physically  moved  from  one  location 
to  another  using  magnetic  tape.  disk,  or 
compact  disk  media. 

The  definition  of  protected  health 
information  is  set  out  in  this  form  to 
emphasize  the  severability  of  this 
provision.  As  discussed  below,  we 
believe  we  have  ample  legal  authority  to 
cover  all  individually  identifiable  health 
information  transmitted  or  maintained 
by  covered  entities.  We  have  structured 
the  definition  this  way  so  that,  if  a  court 
were  to  disagree  with  our  view  of  our 
authority  in  this  area,  the  rule  would 
still  be  operational,  albeit  with  respect 
to  a  more  limited  universe  of 
information. 

Other  provisions  of  the  rules  below- 
may  also  be  severable,  depending  on 
their  scope  and  operation.  For  example, 
if  the  rule  itself  provides  a  fallback,  as 
it  does  with  respect  to  the  various 
discretionary  uses  and  disclosures 
permitted  under  §  164.512.  the 
provisions  would  be  severable  under 
case  law. 

The  definition  in  the  final  rule  retains 
the  exception  relating  to  individually 
identifiable  health  information  in 
"education  records"  governed  by 
FERPA.  We  also  exclude  the  records 
described  in  20  U.S.C. 
1232g(a)(4)(B)(iv).  These  are  records  of 
students  held  by  post-secondary 
educational  institutions  or  of  students 
18  years  of  age  or  older,  used 
exclusively  for  health  care  treatment 
and  which  have  not  been  disclosed  to 
anyone  other  than  a  health  care  provider 
at  the  student's  request.  (See  discussion 
of  FERPA  above.) 

We  have  removed  the  exception  for 
individually  identifiable  health 
information  of*inmates  of  correctional 
facilities  and  detainees  in  detention 
facilities.  Individually  identifiable 
health  information  about  inmates  is 
protected  health  information  under  the 
final  rule,  and  special  rules  for  use  and 
disclosure  of  the  protected  health 
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information  about  inmates  and  their 
ability  to  exercise  the  rights  granted  in 
this  rule  are  described  below. 

Psychotherapy  Notes 

Section  164,508(a)(3){iv)(A)  of  the 
proposed  rule  defined  psychotherapy 
notes  as  notes  recorded  (in  any  medimn) 
by  a  health  care  provider  who  is  a 
mental  health  professional  documenting 
or  analyzing  the  contents  of 
conversation  during  a  private 
counseling  session  or  a  group,  joint,  or 
family  coimseling  session.  The 
proposed  definition  excluded 
medication  prescription  and 
monitoring,  coimseling  session  start  and 
stop  times,  the  modalities  and 
frequencies  of  treatment  furnished, 
results  of  clinical  tests,  and  any 
summary  of  the  following  items: 
Diagnosis,  functional  status,  the 
treatment  plan,  symptoms,  prognosis 
and  progress.  Furthermore,  we  stated  in 
the  preamble  of  the  proposed  rule  that 
psychotherapy  notes  would  have  to  be 
maintained  separately  from  the  medical 
record. 

In  this  final  rule,  we  retain  the 
definition  of  psychotherapy  notes  that 
we  had  proposed,  but  add  to  the 
regulation  text  the  requirement  that,  to 
meet  the  definition  of  psychotherapy 
notes,  the  information  must  be 
separated  from  the  rest  of  the 
individual's  medical  record. 

Public  Health  Authority 

The  proposed  rule  would  have 
defined  "public  health  authority"  as  "an 
agency  or  authority  of  the  United  States, 
a  state,  a  territory,  or  an  Indian  tribe  that 
is  responsible  for  public  health  matters 
as  part  of  its  official  mandate." 

The  final  rule  changes  this  definition 
slightly  to  clarify  that  a  "public  health 
authority"  also  includes  a  person  or 
entity  acting  imder  a  grant  of  authority 
from  or  contract  with  a  public  health 
agency.  Therefore,  the  final  rule  defines 
this  term  as  an  agency  or  authority  of 
the  United  States,  a  state,  a  territory,  a 
political  subdivision  of  a  state  or 
territory,  or  an  Indian  tribe,  or  a  person 
or  entity  acting  under  a  grant  of 
authority  fi-om  or  contract  with  such 
public  agency,  including  the  employees 
or  agents  of  such  public  agency  or  its 
contractors  or  persons  or  entities  to 
whom  it  has  granted  authority,  that  is 
responsible  for  public  health  matters  as 
part  of  its  official  mandate. 

Required  By  Law 

In  the  preamble  to  the  NPRM,  we  did 
not  include  a  definition  of  "required  by 
law."  We  discussed  what  it  meant  for  an 
action  to  be  considered  to  be  "required" 
or  "mandated"  by  law  and  included 


several  examples  of  activities  that 
would  be  considered  as  required  by  law 
for  the  purposes  of  the  proposed  rule, 
including  a  valid  Inspector  General 
subpoena,  grand  jury  subpoena,  civil 
investigative  demand,  or  a  statute  or 
regulation  requiring  production  of 
information  justifying  a  claim  would 
constitute  a  disclosure  required  by  law. 

In  the  final  rule  we  include  a  new 
definition,  move  the  preamble 
clarifications  to  the  regulatorv'  text  and 
add  several  items  to  the  illustrative  list. 
For  purposes  of  this  regulation, 
"required  by  law"  means  a  mandate 
contained  in  law  that  compels  a  covered 
entity  to  make  a  use  or  disclosure  of 
protected  health  information  and  that  is 
enforceable  in  a  court  of  law.  Among  the 
examples  listed  in  definition  are 
Medicare  conditions  of  participation 
with  respect  to  health  care  providers 
participating  in  that  program,  court- 
ordered  warrants,  and  subpoenas  issued 
by  a  court.  We  note  that  disclosures 
"required  by  law"  include  disclosures 
of  protected  health  information  required 
by  this  regulation  in  §  164.502(a)(2).  It 
does  not  include  contracts  between 
private  parties  or  similar  voluntan,' 
arrangements.  This  list  is  illustrative 
only  and  is  not  intended  in  any  way  to 
limit  the  scope  of  this  paragraph  or 
other  paragraphs  in  §  164.512  that 
permit  uses  or  disclosures  to  the  extent 
required  by  other  laws.  We  note  that 
nothing  in  this  rule  compels  a  covered 
entity  to  make  a  use  or  disclosure 
required  by  the  legal  demands  or 
prescriptions  listed  in  this  clarification 
or  by  any  other  law  or  legal  process,  and 
a  covered  entity  remains  free  to 
challenge  the  validity  of  such  laws  and 
processes. 

Research 

We  proposed  to  define  "research"  as 
it  is  defined  in  the  Federal  Policy  for  the 
Protection  of  Human  Subjects,  at  45  CFR 
part  46,  subpart  A  (referred  to  elsewhere 
in  this  rule  as  "Common  Rule"),  and  in 
addition,  elaborated  on  the  meaning  of 
the  term  "generalizable  knowledge.  "  In 
§  164.504  of  the  proposed  rule  we 
defined  research  as  "*   *   *  a  systematic 
investigation,  including  research 
development,  testing  and  evaluation, 
designed  to  develop  or  contribute  to 
generalizable  knowledge.  'Generalizable 
knowledge'  is  knowledge  related  to 
health  that  can  be  applied  to 
populations  outside  of  the  population 
served  by  the  covered  entity." 

The  final  rule  eliminates  the  further 
elaboration  of  "generalizable 
knowledge."  Therefore,  the  rule  defines 
"research"  as  the  term  is  defined  in  the 
Common  Rule:  a  systematic 
investigation,  including  research 


development,  testing  and  evaluation, 
designed  to  develop  or  contribute  to 
generalizable  knowledge. 

Research  Information  Unrelated  to 
Treatment 

We  delete  this  definition  and  the 
associated  requirements  from  the  final 
rule.  Refer  to  §  164.508(fl  for  new 
requirements  regarding  authorizations 
for  research  that  includes  treatment  of 
the  individual. 

Treatment 

The  proposed  rule  defined 
"treatment"  as  the  provision  of  health 
care  by.  or  the  coordination  of  health 
care  (including  health  care  management 
of  the  individual  through  risk 
assessment,  case  management,  and 
disease  management)  among,  health 
care  providers:  the  referral  of  a  patient 
from  one  provider  to  another:  or  the 
coordination  of  health  care  or  other 
services  among  health  care  providers 
and  third  parties  authorized  by  the 
health  plan  or  the  individual.  The 
preamble  noted  that  the  definition  was 
intended  to  relate  only  to  ser\'ices 
provided  to  an  individual  and  not  to  an 
entire  enrolled  population. 

In  the  final  rule,  we  do  not  change  the 
general  approach  to  defining  treatment: 
treatment  means  the  listed  activities 
undertaken  by  any  health  care  provider, 
not  just  a  covered  health  care  provider. 
A  plan  can  disclose  protected  health 
information  to  any  health  care  provider 
to  assist  the  provider's  treatment 
activities;  and  a  health  care  provider 
may  use  protected  health  information 
about  an  individual  to  treat  another 
individual.  A  health  care  provider  may 
use  any  protected  health  information  it 
maintains  for  treatment  purposes  [e.g..  a 
provider  may  use  protected  health 
information  about  former  patients  as 
well  as  current  patients).  We  modify  the 
proposed  list  of  treatment  activities  to 
reflect  changes  requested  by 
commenters. 

Specifically,  we  modify  the  proposed 
definition  of  "treatment"  to  include  the 
management  of  health  care  and  related 
services.  Under  the  definition,  the 
provision,  coordination,  or  management 
of  health  care  or  related  services  may  be 
undertaken  by  one  or  more  health  care 
providers.  "Treatment"  includes 
coordination  or  management  by  a  health 
care  provider  with  a  third  partv  and 
consultation  between  health  care 
providers.  The  term  also  includes 
referral  by  a  health  care  provider  of  a 
patient  to  another  health  care  provider. 

Treatment  refers  to  activities 
undertaken  on  behalf  of  a  single  patient, 
not  a  population.  Activities  are 
considered  treatment  onlv  if  delivered 
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by  a  health  care  provider  or  a  hoalth 
care  provider  working  with  another 
partv.  Activities  of  health  plans  are  not 
considered  to  be  treatment  Many 
ser\'ices,  such  as  a  refill  reminder 
communication  or  nursing  assistance 
provided  through  a  telephone  service, 
are  considered  treatment  activities  if 
performed  bv  or  on  behalf  of  a  health 
care  provider,  such  as  a  pharmacist,  but 
are  regarded  as  health  care  operations  if 
done  on  behalf  of  a  different  type  of 
entity,  such  as  a  health  plan. 

We  delete  specific  reference  to  risk 
assessment,  case  management,  and 
disease  management.  Activities  often 
referred  to  as  risk  assessment,  disease 
and  case  management  are  treatment 
activities  only  to  the  extent  that  they  are 
services  provided  to  a  particular  patient 
bv  a  health  care  provider;  population 
based  analyses  or  records  review  for  the 
purposes  of  treatment  protocol 
development  or  modification  are  health 
care  operations,  not  treatment  activities 
If  a  covered  entity  is  licensed  as  both  a 
health  plan  and  a  health  care  provider, 
a  single  activity  could  be  considered  to 
be  both  treatment  and  health  care 
operations;  for  compliance  purposes  we 
would  consider  the  purpose  of  the 
activity.  Given  the  integration  of  the 
health  care  system  we  believe  that 
further  classification  of  activities  into 
either  treatment  or  health  care 
operations  would  not  be  helpful.  See  the 
definition  of  health  care  operations  for 
additional  discussion. 

i'se 

We  proposed  to  define  "use"  to  mean 
the  employment,  application, 
utilization,  e.xamination.  or  analvsis  of 
mformation  within  an  entity  that  holds 
the  information  In  the  final  rule,  we 
clarify  that  use  refers  to  the  use  of 
individually  identifiable  health 
information.  We  replace  the  term 
"holds  '  with  the  term  "maintains." 
These  changes  are  for  clarity  only,  and 
are  not  intended  to  effect  any 
substantive  change 

Section  164.502 — General  Rules  for 
Uses  and  Disclosures  of  Protected 
Health  Information 

Section  164.302lal — Use  and  Disclosure 
for  Treatment.  Payment  and  Health 
Care  Operations 

As  a  general  rule,  we  proposed  in  the 
NPRM  to  prohibit  covered  entities  from 
using  or  disclosing  protected  health 
information  except  as  authorized  by  the 
individual  who  is  the  subject  of  such 
information  or  as  explicitly  permitted 
by  the  rule.  The  proposed  rule  explicitly 
would  have  permitted  covered  entities 
to  use  or  disclose  an  individual's 


protected  health  information  without 
authorization  for  treatment,  payment, 
and  health  care  operations.  The 
proposal  would  not  have  restricted  to 
whom  disclosures  could  be  made  for  the 
purposes  of  treatment,  payment,  or 
operations.  The  proposal  would  have 
allowed  disclosure  of  the  protected 
health  information  of  one  individual  for 
the  treatment  or  payment  of  another,  as 
appropriate.  We  also  proposed  to 
prohibit  covered  entities  from  seeking 
individual  authorization  for  uses  and 
disclosures  for  treatment,  payment,  and 
health  care  operations  unless  required 
bv  state  or  other  applicable  law. 

We  proposed  two  exceptions  to  this 
general  nile  which  prohibited  covered 
entities  from  using  or  disclosing 
research  information  unrelated  to 
treatment  or  psyc:hotherapy  notes  for 
treatment,  payment,  or  health  care 
operations  purposes  unless  a  specific 
authorization  was  obtained  from  the 
subject  of  the  information.  In  addition, 
we  proposed  that  a  covered  entity  be 
prohibited  from  conditioning  treatment, 
enrollment  in  a  health  plan  or  payment 
decisions  on  a  requirement  that  the 
individual  provide  a  specific 
authorization  for  the  disclosure  of  these 
two  tvpes  of  information  (see  proposed 
ti  164.508(al(3)(iii)). 

We  also  proposed  to  permit  covered 
entities  to  use  or  disclose  an 
individual's  protected  health 
information  for  specified  public  and 
public  polu:v-related  purposes, 
including  public  health,  research,  health 
oversight,  law  enforcement,  and  use  by 
coroners.  In  addition,  the  proposal 
would  have  permitted  covered  entities 
to  use  and  disclose  protected  health 
information  when  required  to  do  so  by 
other  law  or  pursuant  to  an 
authorization  from  the  individual 
allowing  them  to  use  or  disclose  the 
information  for  purposes  other  than 
treatment,  payment  or  health  care 
operations. 

We  proposed  to  require  covered 
entities  to  disclose  protected  health 
information  for  only  two  purposes:  to 
permit  individuals  to  inspect  and  copy 
protected  health  information  about 
themselves  and  for  enforcement  of  the 
rule. 

We  proposed  not  to  require  covered 
entities  to  vary  the  level  of  protection 
accorded  to  protected  health 
information  based  on  the  sensitivity  of 
such  information.  In  addition,  we 
proposed  to  require  that  each  affected 
entitv  assess  its  own  needs  and  devise, 
implement,  and  maintain  appropriate 
privacv  policies,  procedures,  and 
documentation  to  address  its  business 
requirements. 


In  the  final  rule,  the  general  standard 
remains  that  covered  entities  may  use  or 
disclose  protected  health  information 
onlv  as  permitted  or  required  by  this 
rule.  However,  we  make  significant 
changes  to  the  conditions  under  which 
uses  and  disclosures  are  permitted. 

We  revise  the  application  of  the 
general  standard  to  require  covered 
health  care  providers  who  have  a  direct 
treatment  relationship  with  an 
individual  to  obtain  a  general  "consent  ' 
from  the  individual  in  order  to  use  or 
disclose  protected  health  information 
about  the  individual  for  treatment, 
payment  and  health  care  operations  (for 
details  on  who  must  obtain  such 
consents  and  the  requirements  they 
must  meet,  see  §  164.506).  These 
consents  are  intended  to  accommodate 
both  the  covered  provider's  need  to  use 
or  disclose  protected  health  information 
for  treatment,  payment,  and  health  care 
operations,  and  also  the  individual's 
interest  in  understanding  and 
acquiescing  to  such  uses  and 
disclosures.  In  general,  other  covered 
entities  are  permitted  to  use  and 
disclose  protected  health  information  to 
carrv  out  treatment,  payment,  or  health 
care  operations  (as  defined  in  this  rule) 
without  obtaining  such  consent,  as  in 
the  proposed  rule.  Covered  entities 
must,  as  under  the  proposed  rule,  obtain 
the  individual's  "authorization"  in 
order  to  use  or  disclose  psychotherapy 
notes  for  most  purposes:  see 
§  164.508(a)(2)  for  exceptions  to  this 
rule.  We  delete  the  proposed  special 
treatment  of  "research  information 
unrelated  to  treatment." 

We  revise  the  application  of  the 
general  standard  to  require  all  covered 
entities  to  obtain  the  individual's  verbal 
"agreement"  before  using  or  disclosing 
protected  health  information  for  facility 
directories,  to  persons  assisting  in  the 
individual's  care,  and  for  other  purposes 
described  in  §  164.510.  Unlike 
"consent"  and  "authorization,"  verbal 
agreement  may  be  informal  and  implied 
from  the  circumstances  (for  details  on 
who  must  obtain  such  agreements  and 
the  requirements  they  must  meet,  see 
§  164.510).  Verbal  agreements  are 
intended  to  accommodate  situations 
where  it  is  neither  appropriate  to 
remove  from  the  individual  the  ability 
to  control  the  protected  health 
information  nor  appropriate  to  require 
formal,  written  permission  to  share  such 
information.  For  the  most  part,  these 
provisions  reflect  current  practices. 

As  under  the  proposed  rule,  we 
permit  covered  entities  to  use  or 
disclose  protected  health  information 
without  the  individual's  con.sent. 
authorization  or  agreement  for  specified 
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public  policy  purposes,  in  compliance 
with  the  requirements  in  §  164.512. 

We  permit  covered  entities  to  disclose 
protected  health  information  to  the 
individual  who  is  the  subject  of  that 
information  without  any  condition.  We 
note  that  this  may  include  disclosures  to 
"personal  representatives"  of 
individuals  as  provided  by  §  164.502(g). 

We  permit  a  covered  entity  to  use  or 
disclose  protected  health  information 
for  other  lawful  purposes  if  the  entity 
obtains  a  written  "authorization"  from 
the  individual,  consistent  with  the 
provisions  of  §  164.508.  Unlike 
"consents,"  these  "authorizations"  are 
specific  and  detailed.  (For  details  on 
who  must  obtain  such  authorizations 
and  the  requirements  they  must  meet, 
see  §  164.508.)  They  are  intended  to 
provide  the  individuals  with  concrete 
information  about,  and  control  over,  the 
uses  and  disclosures  of  protected  health 
information  about  themselves. 

The  final  rule  retains  the  provision 
that  requires  a  covered  entity  to  disclose 
protected  health  information  only  in 
two  instances:  When  individuals 
request  access  to  information  about 
themselves,  and  when  disclosures  are 
compelled  by  the  Secretary  for 
compliance  and  enforcement  purposes. 

Finally,  §  164.502(a)(1)  also  requires 
covered  entities  to  use  or  disclose 
protected  health  information  in 
compliance  with  the  other  provisions  of 
§  164.502,  for  example,  consistent  with 
the  minimmn  necessary  standard,  to 
create  de-identified  information,  or  to  a 
personal  representative  of  an  individual. 
These  provisions  are  described  below. 

We  note  that  a  covered  entity  may  use 
or  disclose  protected  health  information 
as  permitted  by  and  in  accordance  with 
a  provision  of  this  rule,  regardless  of 
whether  that  use  or  disclosure  fails  to 
meet  the  requirements  for  use  or 
disclosure  under  another  provision  of 
this  rule. 

Section  1 64 .  502(b) — Minim  um 
Necessary  Uses  and  Disclosures 

The  proposed  rule  required  a  covered 
entity  to  make  all  reasonable  efforts  not 
to  use  or  disclose  more  than  the 
minimum  amount  of  protected  health 
information  necessary  to  accomplish  the 
intended  purpose  of  the  use  or 
disclosure  (proposed  §  164.506(b)).  This 
final  rule  significantly  modifies  the 
proposed  requirements  for 
implementing  the  minimiun  necessary 
standard.  In  the  final  rule,  §  164.502(b) 
contains  the  basic  standard  and 
§  164.514  describes  the  requirements  for 
implementing  the  standard.  Therefore 
we  discuss  all  aspects  of  the  minimiun 
necessary  standard  and  specific 


requirements  below  in  the  discussion  of 
§  164.514(d). 

Section  164.502(c)— Uses  and 
Disclosures  Under  a  Restriction 
Agreement 

The  proposed  rule  would  have 
required  that  covered  health  care 
providers  permit  individuals  to  request 
restrictions  of  uses  and  disclosures  of 
protected  health  information  and  would 
have  prohibited  covered  providers  from 
using  or  disclosing  protected  health 
information  in  violation  of  any  agreed- 
to  restriction. 

The  final  rule  retains  an  individual's 
right  to  request  restrictions  on  uses  or 
disclosures  for  treatment,  payment  or 
health  care  operations  and  prohibits  a 
covered  entity  from  using  or  disclosing 
protected  health  information  in  a  way 
that  is  inconsistent  with  an  agreed  upon 
restriction  between  the  covered  entity 
and  the  individual,  but  makes  some 
changes  to  this  right.  Most  significantly, 
imder  the  final  rule  individuals  have  the 
right  to  request  restrictions  of  all 
covered  entities.  This  standard  is  set 
forth  in  §  164.522.  Details  about  the 
changes  to  the  standard  are  explained  in 
the  preamble  discussion  to  §  164.522. 

Section  164.502(d)— Creation  of  De- 
identified  Information 

In  proposed  §  164.506(d)  of  the 
NPRM,  we  proposed  to  permit  use  of 
protected  health  information  for  the 
purpose  of  creating  de-identified 
information  and  we  provided  detailed 
mechanisms  for  doing  so. 

hi  §  164.502(d)  of  the  final  rule,  we 
permit  a  covered  entity  to  use  protected 
health  information  to  create  de- 
identified  information,  whether  or  not 
the  de-identified  information  is  to  be 
used  by  the  covered  entity.  We  clarify 
that  de-identified  information  created  in 
accordance  with  our  procedures  (which 
have  been  moved  to  §  164.514(a))  is  not 
subject  to  the  requirements  of  these 
privacy  rules  unless  it  is  re-identified. 
Disclosure  of  a  key  or  mechanism  that 
could  be  used  to  re-identify  such 
information  is  also  defined  to  be 
disclosiue  of  protected  health 
information.  See  the  preamble  to 
§  164.514(a)  for  further  discussion. 

Section  164.502(e) — Business  Associates 

In  the  proposed  rule,  other  than  for 
purposes  of  consultation  or  referral  for 
treatment,  we  would  have  allowed  a 
covered  entity  to  disclose  protected 
health  information  to  a  business  partner 
only  pursuant  to  a  written  contract  that 
would,  among  other  specified 
provisions,  limit  the  business  partner's 
uses  and  disclosures  of  protected  health 
information  to  those  permitted  by  the 


contract,  and  would  impose  certain 
security,  inspection  and  reporting 
requirements  on  the  business  partner. 
We  proposed  to  define  the  term 
"business  partner"  to  mean,  with 
respect  to  a  covered  entity,  a  person  to 
whom  the  covered  entity  discloses 
protected  health  information  so  that  the 
person  can  carry  out,  assist  with  the 
performance  of,  or  perform  on  behalf  of, 
a  function  or  activity  for  the  covered 
entity. 

In  the  final  rule,  we  change  the  term 
"business  partner"  to  "business 
associate"  and  in  the  definition  clarify 
the  full  range  of  circumstances  in  which 
a  person  is  acting  as  a  business  associate 
of  a  covered  entity.  (See  definition  of 
"business  associate  "  in  §  160.103.) 
These  changes  mean  that  §  164.502(e) 
requires  a  business  associate  contract  (or 
other  arrangement,  as  applicable)  not 
only  when  the  covered  entity  discloses 
protected  health  information  to  a 
business  associate,  but  also  when  the 
business  associate  creates  or  receives 
protected  health  information  on  behalf 
of  the  covered  entity. 

In  the  final  rule,  we  modifv  the 
proposed  standard  and  implementation 
specifications  for  business  associates  in 
a  number  of  significant  ways.  These 
modifications  are  explained  in  the 
preamble  discussion  of  §  164.504(e). 

Section  164.502(f)— Deceased 
Individuals 

We  proposed  to  extend  privacy 
protections  to  the  protected  health 
information  of  a  deceased  individual  for 
two  years  following  the  date  of  death. 
During  the  two-year  time  frame,  we 
proposed  in  the  definition  of 
"individual"  that  the  right  to  control  the 
deceased  individual's  protected  health 
information  would  be  held  by  an 
executor  or  administrator,  or  other 
person  {e.g..  next  of  kin)  authorized 
under  applicable  law  to  act  on  behalf  of 
the  decedent's  estate.  The  only 
proposed  exception  to  this  standard 
allowed  for  uses  and  disclosures  of  a 
decedent's  protected  health  information 
for  research  purposes  without  the 
authorization  of  a  legal  representative 
and  without  the  Institutional  Review 
Board  (IRB)  or  privacy  board  approval 
required  (in  proposed  §  164.510{j))  for 
most  other  uses  and  disclosures  for 
research. 

In  the  final  rule  (§  164.502(f)).  we 
modify  the  standard  to  extend 
protection  of  protected  health 
information  about  deceased  individuals 
for  as  long  as  the  covered  entity 
maintains  the  information.  We  retain 
the  exception  for  uses  and  disclosures 
for  research  purposes,  now-  part  of 
§  164.512(i).  but  also  require  that  the 
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covered  entitv  take  certain  verification 
measures  prior  to  release  of  the 
decedent's  protected  health  information 
for  such  purposes  (see  §§  1B4. 514(h)  and 
164.512(i)(l)(iii)). 

We  remove  from  the  definition  of 
"individual"  the  provision  related  to 
deceased  persons.  Instead,  we  create  a 
standard  for  "personal  representatives" 
(i»  164.502(g).  see  discussion  below)  that 
requires  a  covered  entity  to  treat  a 
personal  representative  of  an  individual 
as  the  individual  in  certain 
circumstances.  ;  e.,  allows  the 
representative  to  exercise  the  rights  of 
the  individual.  With  respect  to  deceased 
individuals,  the  final  rule  describes 
when  a  covered  entitv  must  allow  a 
person  who  otherwise  is  permitted 
under  applicable  law  to  act  with  respect 
to  the  interest  of  the  decedent  or  on 
behalf  of  the  decedent's  estate,  to  make 
decisions  regarding  the  decedents 
protected  heialth  information. 

The  final  rule  also  adds  a  provision  to 
§  164.512(g).  that  permits  covered 
entities  to  disclose  protected  health 
information  to  a  funeral  director, 
consistent  with  applicable  law.  as 
necessarv'  to  carry  out  their  duties  with 
respect  to  the  decedent.  Such 
disclosures  are  permitted  both  after 
death  and  in  reasonable  anticipation  of 
death. 

Sec  tion  1 84 .  5021  g)— Personal 
Representatives 

In  the  proposed  rule  we  defined 
'individual'  to  include  certain  persons 
who  were  authorized  to  act  on  behalf  of 
the  person  who  is  the  subject  of  the 
protected  health  information.  For  adults 
and  emancipated  minors,  the  NPRM 
provided  that  'individual"  includes  a 
legal  representative  to  the  extent  to 
which  applicable  law  permits  such  legal 
representative  to  exercise  the 
individual's  rights  in  such  contexts. 
With  respect  to  unemancipated  minors, 
we  proposed  that  the  definition  of 
"individual"  include  a  parent,  guaidian. 
or  person  acting  in  loco  parentis. 
(hereinafter  referred  to  as  "parent") 
except  when  an  unemancipated  minor 
obtained  health  care  services  without 
the  consent  of,  or  notification  to.  a 
parent.  Under  the  proposed  rule,  if  a 
minor  obtained  health  care  services 
under  these  conditions,  the  minor 
would  have  had  the  exclusive  rights  of 
an  individual  with  respect  to  the 
protected  health  information  related  to 
such  health  care  services. 

In  the  final  rule,  the  definition  of 
"individual  "  is  limited  to  the  subject  of 
the  protected  health  information,  which 
includes  unemancipated  minors  and 
other  individuals  who  may  lack 
capacity  to  act  on  their  own  behalf.  We 


remove  from  the  definition  of 
"individual  "  the  provisions  regarding 
legal  representatives.  The  circumstances 
in  which  a  representative  must  be 
treated  as  an  individual  for  purposes  of 
this  rule  are  addressed  in  a  separate 
standard  titled  "personal 
representatives,"  (§  164.502(g)).  The 
standard  regarding  personal 
representatives  incorporates  some 
changes  to  the  proposed  provisions 
regarding  legal  representatives.  In 
general,  under  the  final  regulation,  the 
"personal  representati\es  "  provisions 
are  directed  at  the  more  formal 
representatives,  while  tj  164.510(b) 
addresses  situations  in  which  persons 
are  informally  acting  on  behalf  of  an 
individual. 

With  respect  to  adults  or  emancipated 
minors,  we  clarify  that  a  covered  entity 
must  treat  a  person  as  a  personal 
representative  of  an  individual  if  such 
person  is.  under  applicable  law, 
authorized  to  act  on  behalf  of  the 
individual  in  making  decisions  related 
to  health  care.  This  includes  a  court- 
appointed  guardian  and  a  person  with  a 
power  of  attorney,  as  set  forth  in  the 
NPRM.  but  may  also  include  other 
persons.  The  authority  of  a  personal 
representative  under  this  rule  is  limited: 
the  representative  must  be  treated  as  the 
individual  only  to  the  extent  that 
protected  health  information  is  relevant 
to  the  matters  on  which  the  personal 
representative  is  authorized  to  represent 
the  individual.  For  example,  if  a 
person's  authority  to  make  health  care 
decisions  for  an  individual  is  limited  to 
decisions  regarding  treatment  for 
cancer,  such  person  is  a  personal 
representative  and  must  be  treated  as 
the  individual  with  respect  to  protected 
health  information  related  to  the  cancer 
treatment  of  the  individual.  Such  a 
person  is  not  the  personal  representative 
of  the  individual  with  respect  to  all 
protected  health  information  about  the 
individual,  and  therefore,  a  covered 
entity  mav  not  disclose  protected  health 
information  that  is  not  relevant  to  the 
cancer  treatment  to  the  person,  unless 
otherwise  permitted  under  the  rule.  We 
intend  this  provision  to  apply  to 
persons  empowered  under  state  or  other 
law  to  make  health  related  decisions  for 
an  individual,  whether  or  not  the 
instrument  or  law  granting  such 
authijrity  specifically  addresses  health 
information. 

In  addition,  we  clarifv'  that  with 
respect  to  an  unemancipated  minor,  if 
under  applit  able  law  a  parent  may  act 
on  behalf  of  an  unemancipated  minor  in 
making  decisions  related  to  health  care, 
a  covered  entity  must  treat  such  person 
as  a  personal  representative  under  this 
rule  with  respect  to  protected  health 


information  relevant  to  such  personal 
representation,  with  three  exceptions. 
Under  the  general  rule,  in  most 
circumstances  the  minor  would  not 
have  the  capacity  to  act  as  the 
individual,  and  the  parent  would  be 
able  to  exercise  rights  and  authorities  on 
behalf  of  the  minor.  Under  the 
exceptions  to  the  rule  on  personal 
representatives  of  unemancipated 
minors,  the  minor,  and  not  the  parent, 
would  be  treated  as  the  individual  and 
able  to  exercise  the  rights  and 
authorities  of  an  individual  under  the 
rule.  These  exceptions  occur  if:  (1)  The 
minor  consents  to  a  health  care  ser\'ice; 
no  other  consent  to  such  health  care 
service  is  required  by  law.  regardless  of 
whether  the  consent  of  another  person 
has  also  been  obtained;  and  the  minor 
has  not  requested  that  such  person  be 
treated  as  the  personal  representative: 

(2)  the  minor  may  lawfully  obtain  such 
health  care  service  without  the  consent 
of  a  parent,  and  the  minor,  a  court,  or 
another  person  authorized  by  law- 
consents  to  such  health  care  service:  or 

(3)  a  parent  assents  to  an  agreement  of 
confidentiality  between  a  covered 
health  care  provider  and  the  minor  with 
respect  to  such  health  care  service.  We 
note  that  the  definition  of  health  care 
includes  services,  but  we  use  "health 
care  service  "  in  this  provision  to  clarify 
that  the  scope  of  the  rights  of  minors 
under  this  rule  is  limited  to  the 
protected  health  information  related  to 
a  particular  service. 

Under  this  provision,  we  do  not 
provide  a  minor  with  the  authority  to 
act  under  the  rule  unless  the  state  has 
given  them  the  ability  to  obtain  health 
care  without  consent  of  a  parent,  or  the 
parent  has  assented.  In  addition,  we 
defer  to  state  law  where  the  state 
authorizes  or  prohibits  disclosure  of 
protected  health  information  to  a  parent. 
See  part  160.  subpart  B,  Preemption  of 
State  Law.  This  rule  does  not  affect 
parental  notification  laws  that  permit  or 
require  disclosure  of  protected  health 
information  to  a  parent.  However,  the 
rights  of  a  minor  under  this  rule  are  not 
otherwise  affected  by  such  notification. 

In  the  final  rule,  the  provision 
regarding  personal  representatives  of 
deceased  individuals  has  been  changed 
to  clarifv"  the  provision.  The  policy  has 
not  changed  substantivelv  from  the 
NPRM. 

Finally,  we  added  a  provision  in  the 
final  rule  to  permit  covered  entities  to 
elect  not  to  treat  a  person  as  a  personal 
representative  in  abusive  situations. 
Under  this  provision,  a  covered  entity 
need  not  treat  a  person  as  a  personal 
representative  of  an  individual  if  the 
covered  entity,  in  the  exercise  of 
professional  judgment,  decides  that  it  is 
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not  in  the  best  interest  of  the  individual 
to  treat  the  person  as  the  individual's 
personal  representative  and  the  covered 
entity  has  a  reasonable  belief  that  the 
individual  has  been  or  may  be  subjected 
to  domestic  violence,  abuse,  or  neglect 
by  such  person,  or  that  treating  such 
person  as  the  personal  representative 
could  endanger  the  individual. 

Section  164, 502(g)  requires  a  covered 
entity  to  treat  a  person  that  meets  the 
requirements  of  a  personal 
representative  as  the  individual  (with 
the  exceptions  described  above).  We 
note  that  disclosure  of  protected  health 
information  to  a  personal  representative 
is  mandator}'  under  this  rule  only  if 
disclosure  to  the  individual  is 
mandatory.  Disclosure  to  the  individual 
is  mandatory  only  under  §§  164.524  and 
164.528.  Further,  as  noted  above,  the 
personal  representative's  rights  are 
limited  by  the  scope  of  its  authority 
under  other  law.  Thus,  this  provision 
does  not  constitute  a  general  grant  of 
authority  to  personal  representatives. 

We  make  disclosure  to  personal 
representatives  mandatory  to  ensure 
that  an  individual's  rights  under 
§§  164.524  and  164.528  are  preserved 
even  when  individuals  are  incapacitated 
or  otherwise  unable  to  act  for 
themselves  to  the  same  degree  as  other 
individuals.  If  the  covered  entity  were 
to  have  the  discretion  to  recognize  a 
personal  representative  as  the 
individual,  there  could  be  situations  in 
which  no  one  could  invoke  an 
individual's  rights  under  these  sections. 

We  continue  to  allow  covered  entities 
to  use  their  discretion  to  disclose  certain 
protected  health  information  to  family 
members,  relatives,  close  friends,  and 
other  persons  assisting  in  the  care  of  an 
individual,  in  accordance  with 
§  164.510(b).  We  recognize  that  many 
health  care  decisions  take  place  on  an 
informal  basis,  and  we  permit 
disclosures  in  certain  circumstance  to 
permit  this  practice  to  continue.  Health 
care  providers  may  continue  to  use  their 
discretion  to  address  these  informal 
situations. 

Section  164.502(h  )—Confiden  tial 
Comm  unications 

In  the  NPRM,  we  did  not  directly 
address  the  issue  of  whether  an 
individual  could  request  that  a  covered 
entity  restrict  the  manner  in  which  it 
communicated  with  the  individual.  The 
NPRM  did  provide  individuals  with  the 
right  to  request  that  health  care 
providers  restrict  uses  and  disclosures 
of  protected  health  information  for 
treatment,  payment  and  health 
operations,  but  providers  were  not 
required  to  agree  to  such  a  restriction. 


In  the  final  rule,  we  require  covered 
providers  to  accommodate  reasonable 
requests  by  patients  about  how  the 
covered  provider  communicates  with 
the  individual.  For  example,  an 
individual  who  does  not  want  his  or  her 
family  members  to  know  about  a  certain 
treatment  may  request  that  the  provider 
communicate  with  the  individual  at  his 
or  her  place  of  employment,  or  to  send 
communications  to  a  designated 
address.  Covered  providers  must 
accommodate  the  request  unless  it  is 
unreasonable.  Similarly,  the  final  rule 
permits  individuals  to  request  that 
health  plans  communicate  with  them  bv 
alternative  means,  and  the  health  plan 
must  accommodate  such  a  request  if  it 
is  reasonable  and  the  individual  states 
that  disclosure  of  the  information  could 
endanger  the  individual.  The  specific 
provisions  relating  to  confidential 
communications  are  in  §  164.522. 

Section  164.502(i)—Uses  and 
Disclosures  Consistent  with  Notice 

We  proposed  to  prohibit  covered 
entities  from  using  or  disclosing 
protected  health  information  in  a 
manner  inconsistent  with  their  notice  of 
information  practices.  We  retain  this 
provision  in  the  final  rule.  See  §  164.520 
regarding  notice  content  and 
distribution  requirements. 

Section  164.502(j) — Disclosures  by 
Whistleblowers  and  Workforce  Member 
Crime  Victims 

Disclosures  by  Whistleblowers 

In  §  164.518(c)(4)  of  the  NPRM  we 
addressed  the  issue  of  whistleblowers 
by  proposing  that  a  covered  entity  not 
be  held  in  violation  of  this  rule  because 
a  member  of  its  workforce  or  a  person 
associated  with  a  business  associate  of 
the  covered  entity  used  or  disclosed 
protected  health  information  that  such 
person  believed  was  evidence  of  a  civil 
or  criminal  violation,  and  anv 
disclosure  was:  (1)  Made  to  relevant 
oversight  agencies  or  law  enforcement 
or  (2)  made  to  an  attorney  to  allow  the 
attorney  to  determine  whether  a 
violation  of  criminal  or  civil  law  had 
occurred  or  to  assess  the  remedies  or 
actions  at  law  that  may  be  available  to 
the  person  disclosing  the  information. 

We  included  an  extensive  discussion 
on  how  whistleblower  actions  can 
further  the  public  interest,  including 
reference  to  the  need  in  some 
circumstances  to  utilize  protected 
health  information  for  this  purpose  as 
well  as  reference  to  the  qui  tam 
provisions  of  the  Federal  False  Claims 
Act. 

In  the  final  rule  we  retitle  the 
provision  and  include  it  in  §  164.502  to 


reflect  the  fact  that  these  disclosures  are 
not  made  by  the  covered  entitv  and 
therefore  this  material  does  not  belong 
in  the  section  on  safeguarding 
information  against  disclosure. 

We  retain  the  basic  concept  in  the 
NPRM  of  providing  protection  to  a 
covered  entity  for  the  good  faith 
whistleblower  action  of  a  member  of  its 
workforce  or  a  business  associate.  We 
clarifv'  that  a  whistleblower  disclosure 
by  an  employee,  subcontractor,  or  other 
person  associated  with  a  business 
associate  is  considered  a  whistleblower 
disclosure  of  the  business  associate 
under  this  provision.  However,  in  the 
final  rule,  we  modif\-  the  scope  of 
circumstances  under  which  a  covered 
entity  is  protected  in  whistleblower 
situations.  A  covered  entity  is  not  in 
violation  of  the  requirements  of  this  rule 
when  a  member  of  its  workforce  or  a 
business  associate  of  the  covered  entitv 
discloses  protected  health  information 
to:  (i)  A  health  oversight  agency  or 
public  health  authority  authorized  bv 
law  to  investigate  or  otherwise  oversee 
the  relevant  conduct  or  conditions  of 
the  covered  entity:  (ii)  an  appropriate 
health  care  accreditation  organization; 
or  (iii)  an  attorney,  for  the  purpose  of 
determining  his  or  her  legal  options 
with  respect  to  whistleblowing.  We 
delete  disclosures  to  a  law  enforcement 
official. 

We  expand  the  scope  of  this  section 
to  cover  disclosures  of  protected  health 
information  to  an  oversight  or 
accreditation  organization  for  the 
purpose  of  reporting  breaches  oT 
professional  .standards  or  problems  with 
quality  of  care.  The  covered  entitv  will 
not  be  in  violation  of  this  rule,  provided 
that  the  disclosing  individual  believes 
in  good  faith  that  the  covered  entitv  has 
engaged  in  conduct  which  is  unlawful 
or  otherwise  violates  professional  or 
clinical  standards,  or  that  the  care, 
services  or  conditions  provided  bv  the 
covered  entity  potentially  endanger  one 
or  more  patients,  workers  or  the  public. 
Since  these  provisions  only  relate  to 
whistleblower  actions  in  relation  to  the 
covered  entity,  disclosure  of  protected 
health  information  to  expose  malfeasant 
conduct  by  another  person,  such  as 
knowledge  gained  during  the  course  of 
treatment  about  an  individual's  illicit 
drug  use.  would  not  be  protected 
activity. 

We  clarif}'  that  this  section  only 
applies  to  protection  of  a  covered  entitv. 
based  on  the  whistleblower  action  of  a 
member  of  its  workforce  or  business 
associates.  Since  the  HIPAA  legislation 
only  applies  to  covered  entities,  not 
their  workforces,  it  is  beyond  the  scope 
of  this  rule  to  directly  regulate  the 
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w'histleblower  actions  of  members  of  a 
covered  entity's  workforce. 

In  the  NPRM.  we  had  proposed  to 
require  covered  entities  to  apply 
sanctions  to  members  of  its  workforce 
who  improperly  disclose  protected 
health  information.  In  this  final  rule,  we 
retain  this  requirement  in 
§  164.530(e)(l|  but  modify  the  proposed 
provision  on  sanctions  to  clarif\-  that  the 
sanctions  required  under  this  rule  do 
not  apply  to  workforce  members  of  a 
covered  entity  for  whistleblower 
disclosures. 

Disclosures  by  Workforce  Members  Who 
Are  Crime  Victims 

The  proposed  rule  did  not  aijdress 
disclosures  bv  workforce  members  who 
are  victims  of  a  crime.  In  the  final  rule, 
we  clarif\-  that  a  covered  entity  is  not  in 
violation  of  the  rule  when  a  workforce 
member  of  a  covered  entity  who  is  the 
victim  of  a  crime  discloses  protected 
health  information  to  law  enforcement 
officials  about  the  suspected  perpetrator 
of  the  crime.  We  limit  the  amount  of 
protected  health  information  that  may 
be  disclosed  to  the  limited  information 
for  identification  and  location  described 
in§164.512(f)(21 

We  note  that  this  provision  is  similar 
to  the  provision  in  S  164.512(f)(5), 
which  permits  a  covered  entity  to 
disclose  protected  health  information  to 
law  enforcement  that  the  covered  entity 
believes  in  good  faith  constitutes 
evidence  of  criminal  conduct  that 
occurred  on  the  premises  of  the  covered 
entity.  This  provision  differs  in  that  it 
permits  the  disclosure  even  if  the  crime 
occurred  somewhere  other  than  on  the 
premises  of  the  covered  entity  For 
example,  if  a  hospital  employee  is  the 
victim  of  an  attack  outside  of  the 
hospital,  but  spots  the  perpetrator 
sometime  later  when  the  perpetrator 
seeks  medical  care  at  the  hospital,  the 
workforce  member  who  was  attacked 
may  notify  law  enforcement  of  the 
perpetrator's  location  and  other 
identifv'ing  information  We  do  not 
permit,  however,  the  disclosure  of 
protected  health  information  other  than 
that  described  in  ^  164.512(f)(2). 

Section  164.504 — Uses  and 
Disclosures — Organizational 
Requirements — Component  Entities, 
Affiliated  Entities,  Business  Associates 
and  Group  Health  Plans 

Section  164.504iaHcl — Health  Care 
Component  (Component  Entities! 

In  the  preamble  to  the  proposed  rule 
we  introduced  the  concept  of  a 
"component  entity  "  to  differentiate  the 
health  care  unit  of  a  larger  organization 
from  the  larger  organization.  In  the 


proposal  we  noted  that  some 
organizations  that  are  primarily 
involved  in  non-health  care  activities  do 
provide  health  care  services  or  operate 
health  plans  or  health  care 
clearinghouses.  Examples  included  a 
school  with  an  on-site  health  clinic  and 
an  employer  that  self  administers  a 
sponsored  health  plan.  In  such  cases, 
the  proposal  said  that  the  health  care 
component  of  the  entity  would  be 
considered  the  covered  entity,  and  any 
release  of  information  from  that 
component  to  another  offit:e  or  person 
in  the  organization  would  be  a  regulated 
disclosure.  We  would  have  required 
such  entities  to  create  barriers  to 
prevent  protected  health  information 
from  being  used  or  disclosed  for 
activities  not  authorized  or  permitted 
under  the  proposal. 

We  discuss  group  health  plans  and 
their  relationships  with  plan  sponsors 
below  under  "Requirements  for  Group 
Health  Plans   " 

In  the  final  rule  we  address  the  issue 
of  differentiating  health  plan,  covered 
health  care  provider  and  health  care 
clearinghouse  activities  from  other 
functions  carried  out  by  a  single  legal 
entity  in  paragraphs  (a)-(c)  of  §  164.504. 
We  have  created  a  new  term,  "hybrid 
entity',  to  describe  the  situation  where 
a  health  plan,  health  care  provider,  or 
health  care  clearinghouse  is  part  of  a 
larger  legal  entity:  under  the  definition, 
a  "hybrid  entity  "  is  "a  single  legal  entity 
that  is  a  covered  entity  and  whose 
covered  functions  are  not  its  primarv' 
functions."  The  term  "covered 
functions"  is  discussed  above  under 
*}  164.501.  By  "single  legal  entity"  we 
mean  a  legal  entity,  such  as  a 
corporation  or  partnership,  that  cannot 
he  further  differentiated  into  units  with 
their  own  legal  identities.  For  example, 
for  purposes  of  this  rule  a  multinational 
c:orporation  composed  of  multiple 
subsidiary  companies  would  not  be  a 
single  legal  entity,  but  a  small 
manufacturing  firm  and  its  health  clinic. 
if  not  separately  incorporated,  could  be 
a  single  legal  entity. 

The  health  care  component  rules  are 
designed  for  the  situation  in  which  the 
health  care  functions  of  the  legal  entity 
are  not  its  dominant  mission.  Because 
some  part  of  the  legal  entity  meets  the 
definition  of  a  health  plan  or  (jther 
covered  entity,  the  legal  entity  as  a 
whole  could  be  retjuired  to  comply  with 
the  rules  below.  However,  in  such  a 
situation,  it  makes  sense  not  to  require 
the  entire  entity  to  comply  with  the 
requirements  of  the  rules  below,  when 
most  of  its  activities  may  have  little  or 
nothing  to  do  with  the  provision  of 
health  care:  rather,  as  a  practical  matter, 
it  makes  sense  for  such  an  entity  to 


focus  its  compliance  efforts  on  the 
component  that  is  actually  performing 
the  health  care  functions.  On  the  other 
hand,  where  most  of  what  the  covered 
entity  does  consist  of  covered  functions, 
it  makes  sense  to  require  the  entity  as 
a  whole  to  comply  with  the  rules.  The 
provisions  at  §§  164.504(a)-{c)  provide 
that  for  a  hybrid  entity,  the  rules  apply 
only  to  the  part  of  the  entity  that  is  the 
health  care  component.  At  the  same 
time,  the  lack  of  corporate  boundaries 
increases  the  risk  that  protected  health 
information  will  be  used  in  a  manner 
that  w'ould  not  otherwise  be  permitted 
bv  these  rules.  Thus,  we  require  that  the 
covered  entity  erect  firewalls  to  protect 
against  the  improper  use  or  disclosure 
within  or  bv  the  organization.  See 
§  164.504(c)(2). 

The  term  "primary  functions"  in  the 
definition  of  "hybrid  entity"  is  not 
meant  to  operate  with  mathematical 
precision.  Rather,  we  intend  that  a  more 
common  sense  evaluation  take  place:  Is 
most  of  what  the  covered  entity  does 
related  to  its  health  care  functions?  If  so. 
then  the  whole  entity  should  be 
covered.  Entities  with  different 
insurance  lines,  if  not  separately 
incorporated,  present  a  particular  issue 
with  respect  to  this  analysis.  Because 
the  definition  of  "health  plan"  excludes 
many  types  of  insurance  products  (in 
the  exclusion  under  paragraph  (2)(i)  of 
the  definition),  we  would  consider  an 
entity  that  has  one  or  more  of  these  lines 
of  insurance  in  addition  to  its  health 
insurance  lines  to  come  within  the 
definition  of  "hybrid  entity,"  because 
the  other  lines  of  business  constitute 
substantial  parts  of  the  total  business 
operation  and  are  required  to  be 
separate  from  the  health  plan(s)  part  of 
the  business. 

An  issue  that  arises  in  the  hybrid 
entity  situation  is  what  records  are 
covered  in  the  case  of  an  office  of  the 
hybrid  entity  that  performs  support 
functions  for  both  the  health  care 
component  of  the  entity  and  for  the  rest 
of  the  entity.  For  example,  this  situation 
could  arise  in  the  context  of  a  company 
with  an  onsite  clinic  (which  we  will 
assume  is  a  covered  health  care 
provider),  where  the  company's 
business  office  maintains  both  clinic 
records  and  the  company's  personnel 
records.  Under  the  definition  of  the  term 
"health  care  component,"  the  business 
office  is  part  of  the  health  care 
component  (in  this  hypothetical,  the 
clinic)  "to  the  extent  that"  it  is 
performing  covered  functions  on  behalf 
of  the  clinic  involving  the  use  or 
disclosure  of  protected  health 
information  that  it  receives  from,  creates 
or  maintains  for  the  clinic.  Part  of  the 
business  office,  therefore,  is  part  of  the 


Federal  Register / Vol.  65,  No.  250 / Thursday,  December  28,  2000 /Rules  and  Regulations        82503 


health  care  component,  and  part  of  the 
business  office  is  outside  the  health  care 
ci^mponent.  This  means  that  the  non- 
health  care  component  part  of  the 
business  office  is  not  covered  by  the 
rules  below.  Under  our  hypothetical, 
then,  the  business  office  would  not  be 
required  to  handle  its  personnel  records 
in  accordance  with  the  rules  below.  The 
hybrid  entity  would  be  required  to 
establish  firewalls  with  respect  to  these 
record  systems,  to  ensure  that  the  clinic 
records  were  handled  in  accordance 
with  the  rules. 

With  respect  to  excepted  benefits,  the 
rules  below  operate  as  follows. 
(Excepted  benefits  include  accident, 
disability  income,  liability,  workers' 
compensation  and  automobile  medical 
payment  insurance.)  Excepted  benefit 
programs  are  excluded  from  the  health 
care  component  (or  components) 
through  tlie  definition  of  "health  plan." 
If  a  particular  organizational  unit 
performs  both  excepted  benefits 
functions  and  covered  functions,  the 
activities  associated  with  the  excepted 
benefits  program  may  not  be  part  of  the 
health  care  component.  For  example,  an 
accountant  who  works  for  a  covered 
entity  with  both  a  health  plan  and  a  life 
insurer  would  have  his  or  her 
accounting  functions  performed  for  the 
health  plan  as  part  of  the  component, 
but  not  the  life  insurance  accounting 
funcUon.  See  §  164.504(c)(2)(iii}.  We 
require  this  segregation  of  excepted 
benefits  because  HIPAA  does  not  cover 
such  programs,  policies  and  plans,  and 
we  do  not  permit  any  use  or  disclosure 
of  protected  health  information  for  the 
purposes  of  operating  or  performing  the 
functions  of  the  excepted  benefits 
without  authorization  from  the 
individual,  except  as  otherwise 
permitted  in  this  rule. 

In  §  164.504(c)(2)  we  require  covered 
entities  with  a  health  care  component  to 
establish  safeguard  policies  and 
procedures  to  prevent  any  access  to 
protected  health  information  by  its  other 
organizational  units  that  would  not  be 
otherwise  permitted  by  this  rule.  We 
note  that  section  1173(d)(1)(B)  of  HIPAA 
requires  policies  and  procedures  to 
isolate  the  activities  of  a  health  care 
clearinghouse  from  a  "larger 
organization"  to  prevent  unauthorized 
access  by  the  larger  organization.  This 
safeguard  provision  is  consistent  with 
the  statutory'  requirement  and  extends  to 
any  covered  entity  that  performs  "non- 
covered  entity  functions"  or  operates  or 
conducts  functions  of  more  than  one 
type  of  covered  entity. 

Because,  as  noted,  the  covered  entity 
in  the  hybrid  entity  situation  is  the  legal 
entity  itself,  we  state  explicitly  what  is 
implicitly  the  case,  that  the  covered 


entity  (legal  entity)  remains  responsible 
for  compliance  vis-a-vis  subpart  C  of 
part  160.  See  §  164.504(c)(3)(i).  We  do 
this  simply  to  make  these 
responsibilities  clear  and  to  avoid 
confusion  on  this  point.  Also,  in  the 
hybrid  entity  situation  the  covered 
entity/legal  entity  has  control  over  the 
entire  workforce,  not  just  the  workforce 
of  the  health  care  component.  Thus,  the 
covered  entity  is  in  a  position  to 
implement  policies  and  procedures  to 
ensure  that  the  part  of  its  workforce  that 
is  doing  mixed  or  non-covered  functions 
does  not  impermissibly  use  or  disclose 
protected  health  information.  Its 
responsibility  to  do  so  is  clarified  in 
§164.504(c)('3)(ii). 

Section  164.504(d)— Affiliated  Entities 

Some  legally  distinct  covered  entities 
may  share  common  administration  of 
organizationally  differentiated  but 
similar  activities  (for  example,  a 
hospital  chain).  In  §  164.504(d)  we 
permit  legally  distinct  covered  entities 
that  share  common  ownership  or 
control  to  designate  themselves,  or  their 
health  care  components,  together  to  be 
a  single  covered  entity.  Common  control 
exists  if  an  entity  has  the  power, 
directly  or  indirectly,  significantly  to 
influence  or  direct  the  actions  or 
policies  of  another  entity.  Common 
ownership  exists  if  an  entity  or  entities 
possess  an  ownership  or  equity  interest 
of  5  percent  or  more  in  another  entity. 

Such  organizations  may  promulgate  a 
single  shared  notice  of  information 
practices  and  a  consent  form.  For 
example,  a  corporation  with  hospitals  in 
twenty  states  may  designate  itself  as  a 
covered  entity  and,  therefore,  able  to 
merge  information  for  joint  marketplace 
analyses.  The  requirements  that  apply  to 
a  covered  entity  also  apply  to  an 
affiliated  covered  entity.  For  example, 
under  the  minimum  necessary 
provisions,  a  hospital  in  one  state  could 
not  share  protected  health  information 
about  a  particular  patient  with  another 
hospital  if  such  a  use  is  not  necessary 
for  treatment,  payment  or  health  care 
operations.  The  covered  entities  that 
together  make  up  the  affiliated  covered 
entity  are  separately  subject  to  liability 
under  this  rule.  The  safeguarding 
requfrements  for  affiliated  covered 
entities  track  the  requirements  that 
apply  to  health  care  components. 

Section  164.504(e) — Business  Associates 

In  the  NPRM,  we  proposed  to  require 
a  contract  between  a  covered  entity  and 
a  business  associate,  except  for 
disclosures  of  protected  health 
information  by  a  covered  entity  that  is 
a  health  care  provider  to  another  health 
care  provider  for  the  purposes  of 


consultation  or  referral.  A  covered 
entity  would  have  been  in  violation  of 
this  rule  if  the  covered  entity  knew  or 
reasonably  should  have  known  of  a 
material  breach  of  the  contract  by  a 
business  associate  and  it  failed  to  take 
reasonable  steps  to  cure  the  breach  or 
terminate  the  contract.  We  proposed  in 
the  preamble  that  when  a  covered  entity 
acted  as  a  business  associate  to  another 
covered  entity,  the  covered  entity  that 
w-as  acting  as  business  associate  also 
would  have  been  responsible  for  any 
violations  of  the  regulation. 

We  also  proposed  that  covered  health 
care  providers  receiving  protfCited 
health  information  for  consultation  or 
referral  purposes  would  still  have  been 
subject  to  this  rule,  and  could  not  have 
used  or  disclosed  such  protected  health 
information  for  a  purpose  other  ihan  the 
purpose  for  which  it  was  received  li.e  . 
the  consultation  or  referral).  Further,  we 
noted  that  providers  making  disclosures 
for  consultations  or  referrals  should  be 
careful  to  inform  the  receiving  provider 
of  any  special  limitations  or  conditions 
to  which  the  disclosing  provider  had 
agreed  to  impose  [e.g..  the  disclosing 
provider  had  provided  notice  to  its 
patients  that  it  would  not  make 
disclosures  for  research). 

We  proposed  that  business  associates 
would  not  have  been  permitted  to  use 
or  disclose  protected  health  information 
in  ways  that  would  not  have  been 
permitted  of  the  covered  entity  itself 
under  these  rules,  and  covered  entities 
would  have  been  required  to  take 
reasonable  steps  to  ensure  that  protected 
health  information  disclosed  to  a 
business  associate  remained  protected. 

In  the  NPRM  (proposed 
§  164.506(e)(2))  we  would  have  required 
that  the  contractual  agreement  between 
a  covered  entity  and  a  business 
associate  be  in  writing  and  contain 
provisions  that  would: 

•  Prohibit  the  business  associate  from 
further  using  or  disclosing  the  protected 
health  information  for  any  purpose 
other  than  the  purpose  stated  in  the 
contract. 

•  Prohibit  the  business  associate  from 
further  using  or  disclosing  the  protected 
health  information  in  a  manner  that 
would  violate  the  requirements  of  this 
proposed  rule  if  it  were  done  by  the 
covered  entity. 

•  Require  the  business  associate  to 
maintain  safeguards  as  necessary  to 
ensure  that  the  protected  health 
information  is  not  used  ur  disclo.sed 
except  as  provided  by  the  contract. 

•  Require  the  business  associate  to 
report  to  the  covered  entity  any  use  or 
disclosure  of  the  protected  health 
information  of  which  the  business 
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associate  becomes  aware  that  is  not 
provided  for  in  the  contract. 

•  Require  the  business  associate  to 
ensure  that  any  subcontractors  or  agents 
to  whom  it  provides  protected  health 
information  received  from  the  covered 
entity  will  agree  to  the  same  restrictions 
and  conditions  that  apply  to  the 
business  associate  with  respect  to  such 
information. 

•  Require  the  business  associate  to 
provide  access  to  non-duplicative 
protected  health  information  to  the 
subject  of  that  information,  in 
accordance  with  proposed  §  164.514(a). 

•  Require  the  business  associate  to 
make  available  its  internal  practices, 
books  and  records  relating  to  the  use 
and  disclosure  of  protected  health 
information  received  from  the  covered 
entity  to  the  Secretary  for  the  purposes 
of  enforcing  the  provisions  of  this  rule. 

•  Require  the  ousiness  associate,  at 
termination  of  the  contract,  to  return  or 
destrov  all  protected  health  information 
received  from  the  covered  entity  that  the 
business  associate  still  maintains  in  any 
form  to  the  covered  entity  and  prohibit 
the  business  associate  from  retaining 
such  protected  health  informatiun  in 
anv  form. 

•  Require  the  business  associate  to 
incorporate  any  amendments  or 
corrections  to  protected  health 
information  when  notified  by  the 
covered  entity  that  the  information  is 
inaccurate  or  incomplete. 

•  State  that  individuals  who  are  the 
subject  of  the  protected  health 
information  disclosed  are  intended  to  be 
third  party  beneficiaries  of  the  contract. 

•  Authorize  the  covered  entity  to 
terminate  the  contract,  if  the  covered 
entity  determines  that  the  business 
associate  has  violated  a  material  term  of 
the  contract. 

We  also  stated  in  the  preamble  to  the 
NPRM  that  the  contract  could  have 
included  anv  additional  arrangements 
that  did  not  violate  the  provisions  of 
this  regulation. 

We  explained  in  the  preamble  to  the 
NPRM  that  a  business  associate 
(including  business  associates  that  are 
covered  entities)  that  had  contracts  with 
more  than  one  covered  entity  would 
have  had  no  authority  to  combine, 
aggregate  oA^erwise  use  for  a  single 
purpose  protected  health  information 
obtained  from  more  than  one  covered 
entit\'  unless  doing  so  would  have  been 
a  lawful  use  or  disclosure  for  each  of  the 
covered  entities  that  supplied  the 
protected  health  information  that  is 
being  combined,  aggregated  or  used.  In 
addition,  the  business  associate  would 
have  had  to  have  been  authorized 
through  the  contract  or  arrangement 
with  each  covered  entity  that  supplied 


the  protected  health  information  to 
combine  or  aggregate  the  information.  A 
covered  entity  would  not  have  been 
permitted  to  obtain  protected  health 
information  through  a  business 
associate  that  it  could  not  otherwise 
obtain  itself. 

In  the  final  rule  we  retain  the  overall 
approach  proposed:  covered  entities 
may  disclose  protected  health 
information  to  persons  that  meet  the 
rule  s  definition  of  business  associate,  or 
hire  such  persons  to  obtain  or  create 
protected  health  information  for  them, 
only  if  covered  entities  obtain  specified 
satisfactory  assurances  from  the 
business  associate  that  it  will 
appr(»priately  handle  the  information: 
the  regulation  specifies  the  elements  of 
such  satisfactory  assurances:  covered 
entities  have  responsibilities  when  such 
specified  satisfactory  assurances  are 
violated  by  the  business  associate.  We 
retain  the  requirement  that  specified 
satisfactory  assuranc:es  must  be  obtained 
if  a  covered  entity's  business  associate 
is  also  a  covered  entity.  We  note  that  a 
master  business  associate  contract  or 
MOU  that  otherwise  meets  the 
requirements  regarding  specified 
satisfactory  assurances  meets  the 
requirements  with  respect  to  all  the 
signatories. 

A  covered  entity  may  disclose 
protected  health  information  to  a 
business  associate,  consistent  with  the 
other  requirements  of  the  final  rule,  as 
necessary  to  permit  the  business 
associate  to  perf(jrm  functions  and 
activities  for  or  on  behalf  of  the  covered 
entity,  or  to  provide  the  services 
specified  in  the  business  associate 
definition  to  or  for  the  covered  entity. 
As  discussed  below,  a  business 
associate  mav  only  use  the  protected 
health  information  it  receives  in  its 
capacity  as  a  business  associate  to  a 
covered  entity  as  permitted  bv  its 
contract  or  agreement  with  the  covered 
entity. 

We  do  not  attempt  to  directly  regulate 
business  associates,  but  pursuant  to  our 
authority  to  regulate  covered  entities  we 
place  restrictions  on  the  flow  of 
information  from  covered  entities  to 
non-covered  entities.  We  add  a 
provision  to  clarify  that  a  violation  of  a 
business  associate  agreement  by  a 
covered  entity  that  is  a  business 
associate  of  another  covered  entity 
constitutes  a  violation  of  this  rule. 

In  the  final  rule,  we  make  significant 
changes  to  the  requirements  regarding 
business  associates.  As  explained  below 
in  more  detail:  we  make  significant 
changes  to  the  content  of  the  required 
contractual  satisfactory  assurances:  we 
include  exceptions  for  arrangements 
that  would  otherwise  meet  the 


definition  of  business  associate:  we 
make  special  provisions  for  government 
agencies  that  by  law  cannot  enter  into 
contracts  with  one  another  or  that 
operate  under  other  legal  requirements 
incompatible  with  some  aspects  of  the 
required  contractual  satisfactory 
assurances:  we  provide  a  new 
mechanism  for  covered  entities  to  hire 
a  third  party  to  aggregate  data. 

The  final  rule  provides  several 
exception  to  the  business  associate 
requirements,  where  a  business 
associate  relationship  would  otherwise 
exist.  We  substantially  expand  the 
exception  for  disclosure  of  protected 
health  information  for  treatment.  Rather 
than  allowing  disclosures  without 
business  associate  assurances  only  for 
the  purpose  of  consultation  or  referral, 
in  the  final  rule  we  allow  covered 
entities  to  make  any  disclosure  of 
protected  health  information  for 
treatment  purposes  to  a  health  care 
provider  without  a  business  associate 
arrangement.  This  provision  includes  all 
activities  that  fall  under  the  definition 
of  treatment. 

We  do  not  require  a  business  associate 
contract  for  a  group  health  plan  to  make 
disclosures  to  the  plan  sponsor,  to  the 
extent  that  the  health  plan  meets  the 
applicable  reouirements  of  §  164.504(f). 

We  also  include  an  exception  for 
certain  jointly  administered  government 
programs  providing  public  benefits. 
Whore  a  health  plan  that  is  a 
government  program  provides  public 
benefits,  such  as  SCHIP  and  Medicaid, 
and  where  eligibility  for.  or  enrollment 
in,  the  health  plan  is  determined  by  an 
agency  other  than  the  agency 
administering  the  health  plan,  or  where 
the  protected  health  information  used  to 
determine  enrollment  or  eligibility  in 
the  health  plan  is  collected  by  an  agency 
other  than  the  agency  administering  the 
health  plan,  and  the  joint  activities  are 
authorized  by  law.  no  business  associate 
contract  is  required  with  respect  to  the 
collection  and  sharing  of  individually 
identifiable  health  information  for  the 
performance  of  the  authorized  functions 
by  the  health  plan  and  the  agency  other 
than  the  agency  administering  the 
health  plan.  We  note  that  the  phrase 
"government  programs  providing  public 
benefits  "  refers  to  programs  offering 
benefits  to  specified  members  of  the 
public  and  not  to  programs  that  offer 
benefits  only  to  employees  or  retirees  of 
government  agencies. 

We  note  that  we  do  not  consider  a         • 
financial  institution  to  be  acting  on 
behalf  of  a  covered  entity,  and  therefore 
no  business  associate  contract  is 
required,  when  it  processes  consumer- 
conducted  financial  transactions  by 
debit,  credit  or  other  payment  card. 
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clears  checks,  initiates  or  processes 
electronic  funds  transfers,  or  conducts 
any  other  activity  that  directly  facilitates 
or  effects  the  transfer  of  funds  for 
compensation  for  health  care.  A  typical 
consumer-conducted  payment 
transaction  is  when  a  consumer  pays  for 
health  care  or  health  insurance 
premiums  using  a  check  or  credit  card. 
In  these  cases,  the  identity  of  the 
consumer  is  always  included  and  some 
health  information  (e.g.,  diagnosis  or 
procedure)  may  be  implied  through  the 
name  of  the  health  care  provider  or 
health  plan  being  paid.  Covered  entities 
that  initiate  such  payment  activities 
must  meet  the  minimum  necessary 
disclosure  requirements  described  in 
the  preamble  to  §  164.514. 

In  the  final  rule,  we  reduce  the  extent 
to  which  a  covered  entity  must  monitor 
the  actions  of  its  business  associate  and 
we  make  it  easier  for  covered  entities  to 
identify  the  circumstances  that  will 
require  them  to  take  actions  to  correct 
a  business  associate's  material  violation 
of  the  contract,  in  the  following  ways. 
We  delete  the  proposed  language 
requiring  covered  entities  to  "take 
reasonable  steps  to  ensure"  that  each 
business  associate  complies  with  the 
rule's  requirements.  Additionally,  we 
now  require  covered  entities  to  take 
reasonable  steps  to  cure  a  breach  or 
terminate  the  contract  for  business 
associate  behaviors  only  if  they  know  of 
a  material  violation  by  a  business 
associate.  In  implementing  this 
standard,  we  will  view  a  covered  entity 
that  has  substantial  and  credible 
evidence  of  a  violation  as  knowing  of 
such  violation.  While  this  standard 
relieves  the  covered  entity  of  the  need 
to  actively  monitor  its  business 
associates,  a  covered  entity  nonetheless 
is  expected  to  investigate  when  they 
receive  complaints  or  other  information 
that  contain  substantial  and  credible 
evidence  of  violations  by  a  business 
associate,  and  it  must  act  upon  any 
knowledge  of  such  violation  that  it 
possesses.  We  note  that  a 
whistleblowing  disclosure  by  a  business 
associate  of  a  covered  entity  that  meets 
the  requirements  of  §  164.502{j)(l)  does 
not  put  the  covered  entity  in  violation 
of  this  rule,  and  the  covered  entity  has 
no  duty  to  correct  or  cure,  or  to 
terminate  the  relationship. 

We  also  qualify  the  requirement  for 
terminating  contracts  with  non- 
compliant  business  associates.  The  final 
rule  still  requires  that  the  business 
associate  contract  authorize  the  covered 
entity  to  terminate  the  contract,  if  the 
covered  entity  determines  that  the 
business  associate  has  violated  a 
material  term  of  the  contract,  and  it 
requires  the  covered  entity  to  terminate 


the  contract  if  steps  to  cure  such  a 
material  breach  fail.  The  rule  now 
stipulates,  however,  that  if  the  covered 
entity  is  unable  to  cure  a  material 
breach  of  the  business  associate's 
obligation  under  the  contract,  it  is 
expected  to  terminate  the  contract, 
when  feasible.  This  qualification  has 
been  added  to  accommodate 
circumstances  where  terminating  the 
contract  would  be  unreasonably 
biu'densome  on  the  covered  entity,  such 
as  when  there  are  no  viable  alternatives 
to  continuing  a  contract  with  that 
particular  business  associate.  It  does  not 
mean,  for  instance,  that  the  covered 
entity  can  choose  to  continue  the 
contract  with  a  non-compliant  business 
associate  merely  because  it  is  more 
convenient  or  less  costly  than  contracts 
with  other  potential  business  associates. 
We  also  require  that  if  a  covered  entity 
determines  that  it  is  not  feasible  to 
terminate  a  non-compliant  business 
associate,  the  co\  ered  entity  must  notify 
the  Secretary. 

We  retain  all  of  the  requirements  for 
a  business  associate  contract  that  were 
listed  in  proposed  §  164.506(eK2).  with 
some  modifications.  See  §  164.504(e)(2). 

We  retain  the  requirement  that  the 
business  associate  contract  must 
provide  that  the  business  associate  will 
not  use  or  further  disclose  the 
information  other  than  as  permitted  or 
required  by  the  contract  or  as  required 
by  law.  We  do  not  mean  by  this 
requirement  that  the  business  associate 
contract  must  specify  each  and  every 
use  and  disclosure  of  protected  health 
information  permitted  to  the  business 
associate.  Rather,  the  contract  must  state 
the  purposes  for  w'hich  the  business 
associate  may  use  and  disclose 
protected  health  information,  and  must 
indicate  generally  the  reasons  and  types 
of  persons  to  whom  the  business 
associate  may  make  further  disclosures. 
For  example,  attorneys  often  need  to 
provide  information  to  potential 
witnesses,  opposing  counsel,  and  others 
in  the  course  of  their  representation  of 
a  client.  The  business  associate  contract 
pursuant  to  which  protected  health 
information  is  provided  to  its  attorney 
may  include  a  general  statement 
permitting  the  attorney  to  disclose 
protected  health  information  to  these 
types  of  people,  within  the  scope  of  its 
representation  of  the  covered  entity. 

We  retain  the  requirement  that  a 
business  associate  contract  may  not 
authorize  a  business  associate  to  use  or 
further  disclose  protected  health 
information  in  a  manner  that  would 
violate  the  requirements  of  this  subpart 
if  done  by  the  covered  entity,  but  we 
add  two  exceptions.  First,  we  permit  a 
covered  entity  to  authorize  a  business 


associate  to  use  and  disclose  protected 
health  information  it  receives  in  its 
capacity  as  a  business  associate  for  its 
proper  management  and  administration 
and  to  carry  out  its  legal 
responsibilities.  The  contract  must  limit 
further  disclosures  of  the  protected 
health  information  for  these  purposes  to 
those  that  are  required  by  law  and  to 
those  for  which  the  business  associate 
obtains  reasonable  assurances  that  the 
protected  health  information  will  be 
held  confidentially  and  that  it  v.ill  be 
notified  by  the  person  to  whom  it 
discloses  the  protected  health 
information  of  any  breaches  of 
confidentiality. 

Second,  we  permit  a  covered  entity  to 
authorize  the  business  associate  to 
provide  data  aggregation  services  to  the 
covered  entity.  As  discussed  above  in 
§  164.501.  data  aggregation,  with  respect 
to  protected  health  information  received 
by  a  business  associate  in  its  capacity  as 
the  business  associate  of  a  covered 
entity,  is  the  combining  of  such 
protected  health  information  by  the 
business  associate  with  protected  health 
information  received  by  the  business 
associate  in  its  capacity  as  a  business 
associate  of  another  covered  entity,  to 
permit  the  creation  of  data  for  analyses 
that  relate  to  the  health  care  operations 
of  the  respective  covered  entities.  We 
added  this  service  to  the  business 
associate  definition  to  clarify  the  ability 
of  covered  entities  to  contract  with 
business  associates  to  undertake  quality 
assurance  and  comparative  analyses  that 
involve  the  protected  health  information 
of  more  than  one  contracting  covered 
entity.  We  except  data  aggregation  from 
the  general  requirement  that  a  business 
associate  contract  may  not  authorize  a 
business  associate  to  use  or  further 
disclose  protected  health  information  in 
a  manner  that  would  violate  the 
requirements  of  this  subpart  if  done  by 
the  covered  entity  in  order  to  permit  the 
combining  or  aggregation  of  protected 
health  information  received  in  its 
capacity  as  a  business  associate  of 
different  covered  entities  when  it  is 
performing  this  serx'ice.  In  many  cases, 
the  combining  of  this  information  for 
the  respective  health  care  operations  of 
the  covered  entities  is  not  something 
that  the  covered  entities  could  do — a 
covered  entity  cannot  generally  disclose 
protected  health  information  to  another 
covered  entity  for  the  disclosing  covered 
entity's  health  care  operations. 
However,  we  permit  co\ered  entities 
that  enter  into  business  associate 
contracts  with  a  business  associate  for 
data  aggregation  to  permit  the  business 
associate  to  combine  or  aggregate  the 
protected  health  information  they 
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disclose  to  the  business  associate  for 
their  respective  health  care  operations 

We  note  that  there  may  be  other 
instances  in  which  a  business  associate 
may  combine  or  aggregate  protected 
hecilth  information  received  in  its 
capacity  as  a  business  associate  of 
different  covered  entities,  such  as  when 
it  is  performing  health  care  operations 
on  behalf  of  covered  entities  that 
participate  in  an  organized  health  care 
arrangement.  A  business  associate  that 
is  performing  payment  functions  on 
behalf  of  different  covered  entities  also 
may  combine  protected  health 
information  when  it  is  necessary,  such 
as  when  the  covered  entities  share 
financial  risk  or  otherwise  jointly  bill 
for  services. 

In  the  final  rule  we  clarify  that  the 
business  associate  contract  must  require 
the  business  associate  to  make  available 
protected  health  information  for 
amendment  and  to  incorporate  such 
amendments.  The  business  associate 
contract  must  also  require  the  business 
associate  to  make  available  the 
information  required  to  provide  an 
accounting  of  disclosures.  We  provide 
more  flexibility  to  the  requirement  that 
all  protected  health  information  be 
returned  by  the  business  associate  upon 
termination  of  the  contract.  The  rule 
now  stipulates  that  if  feasible,  the 
protected  health  information  should  be 
destroyed  or  returned  at  the  end  of  a 
contract.  Accordinglv.  a  contract  with  a 
business  associate  must  state  that  if 
there  are  reasons  that  the  return  or 
destruction  of  the  information  is  not 
feasible  and  the  information  must  be 
retained  for  specific  reasons  and  uses, 
such  as  for  future  audits,  privacy 
protections  must  continue  after  the 
contract  ends,  for  as  long  as  the  business 
associate  retains  the  information.  The 
contract  also  must  state  that  the  uses  of 
information  after  termination  of  the 
contract  must  be  limited  to  the  specific 
set  of  uses  or  disclosures  that  make  it 
necessar\-  for  the  business  associate  to 
retain  the  information. 

We  also  remove  the  requirement  that 
business  associate  contracts  contain  a 
provision  stating  that  individuals  whose 
protected  health  information  is 
disclosed  under  the  contract  are 
intended  third-party  beneficiaries  of  the 
contract.  Third  party  beneficiarv  or 
similar  responsibilities  may  arise  under 
these  business  associate  arrangements 
by  operation  of  state  law:  we  do  not 
intend  in  this  rule  to  affect  the  operation 
of  such  state  laws. 

We  modify'  the  requirement  that  a 
business  associate  contract  require  the 
business  associate  to  ensure  that  agents 
abide  by  the  provisions  of  the  business 
associate  contract.  We  clarify  that  agents 


includes  subcontractors,  and  we  note 
that  a  business  associate  contract  must 
make  the  business  associate  responsible 
for  ensuring  that  any  person  to  whom  it 
delegates  a  function,  activity  or  service 
which  is  within  its  business  associate 
contract  with  the  covered  entity  agrees 
to  abide  by  the  restrictions  and 
conditions  that  apply  to  the  business 
associate  under  the  contract.  We  note 
that  a  business  associate  will  need  to 
consider  the  purpose  for  which 
protected  health  information  is  being 
disclosed  in  determining  whether  the 
recipient  must  be  bound  to  the 
restrictions  and  conditions  of  the 
business  associate  contract.  When  the 
disclosure  is  a  delegation  of  a  function, 
activity  or  service  that  the  business 
associate  has  agreed  to  perform  for  a 
covered  entity,  the  recipient  who 
undertakes  such  a  function  steps  into 
the  shoes  of  the  business  associate  and 
must  be  bound  to  the  restrictions  and 
conditions.  When  the  disclosure  is  to  a 
third  party  who  is  not  performing 
business  associate  functions,  activities 
or  services  for  on  behalf  of  the  covered 
entity,  but  is  the  type  of  disclosure  that 
the  covered  entity  itself  could  make 
without  giving  rise  to  a  business 
associate  relationship,  the  business 
associate  is  not  required  to  ensure  that 
the  restrictions  or  conditions  of  the 
business  associate  contract  are 
maintained. 

For  example,  if  a  business  associate 
acts  as  the  billing  agent  of  a  health  care 
provider.  <md  discloses  protected  health 
information  on  behalf  of  the  hospital  to 
health  plans,  the  business  associate  has 
no  responsibility  with  respect  to  further 
uses  or  disclosures  by  the  health  plan. 
In  the  example  above,  where  a  covered 
entity  has  a  business  associate  contract 
with  a  lawyer,  and  the  lawyer  discloses 
protected  health  information  to  an 
expert  witness  in  preparation  for 
litigation,  the  lawyer  again  would  have 
no  responsibility  under  this  subpart 
with  respect  to  uses  or  disclosures  by 
the  expert  witness,  because  such 
witness  is  not  undertaking  the 
functions,  activities  or  services  that  the 
business  associate  lawyer  has  agreed  to 
perform.  However,  if  a  covered  entity 
contracts  with  a  third  party 
administrator  to  provide  claims 
management,  and  the  administrator 
delegates  management  of  the  pharmacy 
benefits  to  a  third  party,  the  business 
associate  third  party  administrator  must 
ensure  that  the  pharmacy  manager 
abides  by  the  restrictions  and  conditions 
in  the  business  associate  contract 
between  the  covered  entity  and  the  third 
party  administrator. 

We  provide  in  §  164.504(c)(31  several 
methods  other  than  a  business  associate 


contract  that  will  satisfy  the 
requirement  for  satisfactory  assurances 
under  this  section.  First,  when  a 
government  agency  is  a  business 
associate  of  another  government  agency 
that  is  a  covered  entity,  we  permit 
memorandum  of  understanding  between 
the  agencies  to  constitute  satisfactory 
assurance  for  the  purposes  of  this  rule, 
if  the  memorandum  accomplishes  each 
of  the  objectives  of  the  business 
associate  contract.  We  recognize  that  the 
relationships  of  government  agencies 
are  often  organized  as  a  matter  of  law, 
and  that  it  is  not  always  feasible  for  one 
agency  to  contract  with  another  for  all 
of  the  purposes  provided  for  in  this 
section.  We  also  recognize  that  it  may  be 
incorrect  to  view  one  government 
agency  as  "acting  on  behalf  of  the  other 
government  agency;  under  law,  each 
agency  may  be  acting  to  fulfill  a 
statutory  mission.  We  note  that  in  some 
instances,  it  may  not  be  possible  for  the 
agencies  to  include  the  right  to 
terminate  the  arrangement  because  the 
relationship  may  be  established  under 
law.  In  such  instances,  the  covered 
entity  government  agency  would  need 
to  fulfill  the  requirement  to  report 
known  violations  of  the  memorandum 
to  the  Secretary. 

Where  the  covered  entity  is  a 
government  agency,  we  consider  the 
satisfactory  assurances  requirement  to 
be  satisfied  if  other  law  contains 
requirements  applicable  to  the  business 
associate  that  accomplish  each  of  the 
objectives  of  the  business  associate 
contract.  We  recognize  that  in  some 
cases,  covered  entities  that  are 
government  agencies  may  be  able  to 
impose  the  requirements  of  this  section 
directly  on  the  persons  acting  as  their 
business  associates.  We  also  recognize 
that  often  one  government  agency  is 
acting  as  a  business  associate  of  another 
government  agency,  and  either  party 
may  have  the  legal  authority  to  establish 
the  requirements  of  this  section  by 
regulation.  We  believe  that  imposing 
these  requirements  directly  on  business 
associates  provides  greater  protection 
than  we  can  otherwise  provide  under 
this  section,  and  so  we  recognize  such 
other  laws  as  sufficient  to  substitute  for 
a  business  associate  contract. 

We  also  recognize  that  there  may  be 
some  circumstances  where  the 
relationship  between  covered  entities 
and  business  associates  is  otherwise 
mandated  by  law.  In  the  final  rule,  we 
provide  that  where  a  business  associate 
is  required  by  law  to  act  as  a  business 
associate  to  a  covered  entity,  the 
covered  entity  may  disclose  protected 
health  information  to  the  business 
associate  to  the  extent  necessary  to 
comply  with  the  legal  mandate  without 
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meeting  the  requirement  to  have  a 
business  associate  contract  {or,  in  the 
case  of  government  agencies,  a 
memorandum  of  understanding  or  law 
pertaining  to  the  business  associate)  if  it 
makes  a  good  faith  attempt  the  obtain 
satisfactory  assurances  required  by  this 
section  and,  if  unable  to  do  so, 
documents  the  attempt  and  the  reasons 
that  such  assurances  cannot  be 
obtained.  This  provision  addresses 
situations  where  law  requires  one  party 
to  act  as  the  business  associate  of 
another  party.  The  fact  that  the  parties 
have  contractual  obligations  that  may  be 
enforceable  is  not  sufficient  to  meet  the 
required  by  law  test  in  this  provision. 

This  provision  recognizes  that  in 
some  instances  the  law  requires  that  a 
government  agency  act  as  a  business 
associate  of  a  covered  entity.  For 
example,  the  United  States  Department 
of  Justice  is  required  by  law  to  defend 
tort  suits  brought  against  certain 
covered  entities;  in  such  circumstances, 
however,  the  United  States,  and  not  the 
individual  covered  entity,  is  the  client 
and  is  potentially  liable.  In  such 
situations,  covered  entities  must  be  able 
to  disclose  protected  heeilth  information 
needed  to  carry  out  the  representation, 
but  the  particular  requirements  that 
would  otherwise  apply  to  a  business 
associate  relationship  may  not  be 
possible  to  obtain.  Subsection  (iii) 
makes  clear  that,  where  the  relationship 
is  required  by  law,  the  covered  entity 
complies  with  the  rule  if  it  attempts,  in 
good  faith,  to  obtain  satisfactory 
assurances  as  are  required  by  this 
paragraph  and,  if  such  attempt  fails, 
documents  the  attempts  and  the  reasons 
that  such  assurances  cannot  be 
obtained. 

The  operation  of  the  final  rule 
maintains  the  construction  discussed  in 
the  preamble  to  the  NPRM  that  a 
business  associate  (including  a  business 
associate  that  is  a  covered  entity)  that 
has  business  associate  contracts  with 
more  than  one  covered  entity  generally 
may  not  use  or  disclose  the  protected 
health  information  that  it  creates  or 
receives  in  its  capacity  as  a  business 
associate  of  one  covered  entity  for  the 
purposes  of  carrying  out  its 
responsibilities  as  a  business  associate 
of  another  covered  entity,  unless  doing 
so  would  be  a  lawful  use  or  disclosure 
for  each  of  the  covered  entities  and  the 
business  associate's  contract  with  each 
of  the  covered  entities  permits  the 
business  associate  to  undertake  the 
activity.  For  example,  a  business 
associate  performing  a  function  under 
health  care  operations  on  behalf  of  an 
organized  health  care  arrangement 
would  be  permitted  to  combine  or 
aggregate  the  protected  health 


information  obtained  from  covered 
entities  participating  in  the  arrangement 
to  the  extent  necessary'  to  carry  out  the 
authorized  activity  and  in  conformance 
with  its  business  associate  contracts.  As 
described  above,  a  business  associate 
providing  data  aggregation  services  to 
different  covered  entities  also  could 
combine  and  use  the  protected  health 
information  of  the  covered  entities  to 
assist  with  their  respective  health  care 
operations.  A  covered  entity  that  is 
undertaking  payment  activities  on 
behalf  of  different  covered  entities  also 
may  use  or  disclose  protected  health 
information  obtained  as  a  business 
associate  of  one  covered  entity  when 
undertaking  such  activities  as  a  business 
associate  of  another  covered  entity 
where  the  covered  entities  have 
authorized  the  activities  and  where  they 
are  necessary  to  secure  payment  for  the 
entities.  For  example,  when  a  group  of 
providers  share  financial  risk  and 
contract  with  a  business  associate  to 
conduct  payment  activities  on  their 
behalf,  the  business  associate  may  use 
the  protected  health  information 
received  from  the  covered  entities  to 
assist  them  in  managing  their  shared 
risk  arrangement. 

Finally,  we  note  that  the  requirements 
imposed  by  this  provision  are  intended 
to  extend  privacy  protection  to 
situations  in  which  a  covered  entity 
discloses  substantial  amounts  of 
protected  health  information  to  other 
persons  so  that  those  persons  can 
perform  functions  or  activities  on  its 
behalf  or  deliver  specified  services  to  it. 
A  business  associate  contract  basically 
requires  the  business  associate  to 
maintain  the  confidentiality  of  the 
protected  health  information  that  it 
receives  and  generally  to  use  and 
disclose  such  information  for  the 
purposes  for  which  it  was  provided. 
This  requirement  does  not  interfere  with 
the  relationship  between  a  covered 
entity  and  business  associate,  or  require 
the  business  associate  to  subordinate  its 
professional  judgment  to  that  of  a 
covered  entity.  Covered  entities  may 
rely  on  the  professional  judgment  of 
their  business  associates  as  to  the  type 
and  amount  of  protected  health 
information  that  is  necessary'  to  carrj' 
out  a  permitted  activity.  The 
requirements  of  this  provision  are  aimed 
at  securing  the  continued 
confidentiality  of  protected  health 
information  disclosed  to  third  parties 
that  are  serving  the  covered  entity's 
interests. 

Section  164.504(f)— Group  Health  Plans 

Covered  entities  under  HIPAA 
include  health  care  clearinghouses, 
health  care  providers  and  health  plans. 


Specifically  included  in  the  definition 
of  "health  plan"  are  group  health  plans 
(as  defined  in  section  2791(a)  of  the 
Public  Health  Service  Act)  with  50  or 
more  participants  or  those  of  any  size 
that  are  administered  by  an  entity  other 
than  the  employer  who  established  and 
maintains  the  plan.  These  group  health 
plans  may  be  fully  insured  or  self- 
insured.  Neither  employers  nor  other 
group  health  plan  sponsors  are  defined 
as  covered  entities.  However,  employers 
and  other  plan  sponsors — particularly 
those  sponsors  with  self-insured  group 
health  plans — may  perform  certain 
functions  that  are  integrally  related  to  or 
similar  to  the  functions  of  group  health 
plans  and,  in  carrying  out  these 
functions,  often  require  access  to 
individual  health  information  held  by 
the  group  health  plan. 

Most  group  health  plans  are  also 
regulated  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA).  Under  ERISA,  a  group  health 
plan  must  be  a  separate  legal  entity  from 
its  plan  sponsor.  ERISA-covered  group 
health  plans  usually  do  not  have  a 
corporate  presence,  in  other  words,  they 
may  not  have  their  own  employees  and 
sometimes  do  not  have  their  own  assets 
(i.e.,  they  may  be  fully  insured  or  the 
benefits  may  be  funded  through  the 
general  assets  of  the  plan  sponsor,  rather 
than  through  a  trust).  Often,  the  only 
tangible  evidence  of  the  existence  of  a 
group  health  plan  is  the  contractual 
agreement  that  describes  the  rights  and 
responsibilities  of  covered  participants, 
including  the  benefits  that  are  offered 
and  the  eligible  recipients. 

ERISA  requires  the  group  health  plan 
to  identify'  a  "named  fiduciary',"  a 
person  responsible  for  ensuring  that  the 
plan  is  operated  and  administered 
properly  and  with  ultimate  legal 
respipnsibility  for  the  plan.  If  the  plan 
documents  under  which  the  group 
health  plan  was  established  and  is 
maintained  permit,  the  named  fiduciary 
may  delegate  certain  responsibilities  to 
trustees  and  may  hire  advisors  to  assist 
it  in  carn'ing  out  its  functions.  While 
generally  the  named  fiduciary-  is  an 
individual,  it  may  be  another  entity.  The 
plan  sponsor  or  employees  of  the  plan 
sponsor  are  often  the  named  fiduciaries. 
These  structural  and  operational 
relationships  present  a  problem  in  our 
ability  to  protect  health  information 
from  being  used  inappropriately  in 
employment-related  decisions.  On  the 
one  hand,  the  group  health  plan,  and 
any  health  insurance  issuer  or  HMO 
providing  health  insurance  or  health 
coverage  to  the  group  health  plan,  are 
covered  entities  under  the  regulation 
and  may  only  disclose  protected  health 
information  as  authorized  under  the 
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regulation  or  with  individual  consent. 
On  the  other  hand,  plan  sponsors  may 
need  access  to  protected  health 
information  to  carr\'  out  administration 
hinctions  on  behalf  of  the  plan,  but 
under  circumstances  in  which  securing 
individual  consent  is  impractical  We 
note  that  we  sometimes  refer  in  the  rule 
and  preamble  to  health  insurance 
issuers  and  HMOs  that  provide  health 
insurance  or  health  coverage  to  a  group 
health  plan  as  health  insurance  issuers 
or  HMOs  with  respect  to  a  group  health 
plan. 

The  proposed  rule  used  the  health 
care  component  approach  for  employers 
and  other  plan  sponsors.  Under  this 
approach,  only  the  component  of  an 
employer  or  other  plan  sponsor  would 
be  treated  as  a  covered  entity.  The 
component  of  the  plan  sponsor  would 
have  been  able  to  use  protected  health 
information  for  treatment,  payment,  and 
health  care  operations,  but  not  for  other 
purposes,  such  as  discipline,  hiring  and 
firing,  placement  and  promotions.  We 
have  modified  the  final  rule  in  a  number 
of  wavs. 

In  the  final  rule,  we  recognize  plan 
sponsors'  legitimate  need  for  health 
information  in  certain  situations  while, 
at  the  same  time,  protecting  health 
information  from  being  used  for 
employment-related  functions  or  for 
other  functions  related  to  other 
employee  benefit  plans  or  other  benefits 
provided  by  the  plan  sponsor.  We  do 
not  attempt  to  directly  regulate 
employers  or  other  plan  sponsors,  but 
pursuant  to  our  authority  to  regulate 
health  plans,  we  place  restrictions  on 
the  flow  of  information  from  covered 
entities  to  non-covered  entities. 

The  final  rule  permits  group  health 
plans,  and  allows  them  to  authorize 
health  insurance  issuers  or  HMOs  with 
respect  to  the  group  health  plan,  to 
disclose  protected  health  information  to 
plan  sponsors  if  the  plan  sponsors 
voluntarily  agree  to  use  and  disclose  the 
information  only  as  permitted  or 
required  by  the  regulation.  The 
information  may  be  used  only  for  plan 
administration  functions  performed  on 
behalf  of  the  group  health  plan  which 
are  specified  in  plan  documents.  The 
group  health  plan  is  not  required  to 
have  a  business  associate  contract  with 
the  plan  sponsor  to  disclose  the 
protected  health  information  or  allow 
the  plan  sponsor  to  create  protected 
health  information  on  its  behalf,  if  the 
conditions  of  §  164.504(e)  are  met. 

In  order  for  the  group  health  plan  to 
disclose  protected  health  information  to 
a  plan  sponsor,  the  plan  documents 
under  which  the  plan  was  established 
and  is  maintained  must  be  amended  to; 
(1)  Describe  the  permitted  uses  and 


disclosures  of  protected  health 
information;  (2)  specify  that  disclosure 
is  permitted  only  upon  receipt  of  a 
certification  from  the  plan  sponsor  that 
the  plan  documents  have  been  amended 
and  the  plan  sponsor  has  agreed  to 
certain  conditions  regarding  the  use  and 
disclosure  of  protected  health 
information:  and  (3)  provide  adequate 
firewalls  to:  identify  the  employees  or 
classes  of  employees  who  will  have 
access  to  protected  health  information; 
restrict  access  solely  to  the  employees 
identified  and  only  for  the  functions 
performed  on  behalf  of  the  group  health 
plan:  and  provide  a  mechanism  for 
resolving  issues  of  noncompliance. 

Any  employt»e  of  the  plan  sponsor 
who  receives  protected  health 
information  for  payment,  health  care 
operations  or  other  matters  related  to 
the  group  health  plan  must  be  identified 
in  the  plan  documents  either  by  name 
or  function.  We  assume  that  since 
individuals  employed  by  the  plan 
sponsor  may  change  frequently,  the 
group  health  plan  would  likely  describe 
such  individuals  in  a  general  manner. 
Any  disclosure  to  employees  or  classes 
of  employees  not  identified  in  the  plan 
documents  is  not  a  permissible 
di.sclosure.  To  the  extent  a  group  health 
plan  does  have  its  own  emplovees 
separate  from  the  plan  sponsor's 
employees,  as  the  workforce  of  a 
covered  entitv  (/  e.  the  group  health 
plan),  they  also  are  bound  by  the 
permitted  uses  and  disclosures  of  this 
rule. 

The  certification  that  must  be  given  to 
the  group  health  plan  must  state  that  the 
plan  sponsor  agrees  to:  (1)  Not  use  or 
further  disclose  protected  health 
information  other  than  as  permitted  or 
required  by  the  plan  documents  or  as 
required  by  law;  (2)  ensure  that  any 
subcontractors  or  agents  to  whom  the 
plan  sponsor  provides  protected  health 
information  agree  to  the  same 
restrictions:  (3)  not  use  or  disclose  the 
protected  health  information  for 
emplovment-related  actions;  (4)  report 
to  the  group  health  plan  any  use  or 
disclosure  that  is  inconsistent  with  the 
plan  documents  or  this  regulation;  (5) 
make  the  protected  health  information 
accessible  to  individuals:  (6)  allow 
individuals  to  amend  their  information; 
(7)  provide  an  accounting  of  its 
disclosures;  (8)  make  its  practices 
available  to  the  Secretary  for 
determining  compliance;  (9)  return  and 
destroy  all  protected  health  information 
when  no  longer  needed,  if  feasible;  and 
(10)  ensure  that  the  firewalls  have  been 
established. 

We  have  included  this  certification 
requirement  in  part,  as  a  way  to  reduce 
the  burden  on  health  insurance  issuers 


and  HMOs.  Without  a  certification, 
health  insurance  issuers  and  HMOs 
would  need  to  review  the  plan 
documents  in  order  to  ensure  that  the 
amendments  have  been  made  before 
they  could  disclose  protected  health 
information  to  plan  sponsors.  The 
certification,  however,  is  a  simple 
statement  that  the  amendments  have 
been  made  and  that  the  plan  sponsor 
has  agreed  to  certain  restrictions  on  the 
use  and  disclosure  of  protected  health 
information.  The  receipt  of  the 
certification  therefore,  is  sufficient  basis 
for  the  health  insurance  issuer  or  HMO 
to  disclose  protected  health  information 
to  the  plan  sponsor. 

Many  activities  included  in  the 
definitions  of  health  care  operations  and 
payment  are  commonly  referred  to  as 
plan  administration  functions  in  the 
ERISA  group  health  plan  context.  For 
purposes  of  this  rule,  plan 
administration  activities  are  limited  to 
activities  that  would  meet  the  definition 
of  payment  or  health  care  operations, 
but  do  not  include  functions  to  modify, 
amend,  or  terminate  the  plan  or  solicit 
bids  from  prospective  issuers.  Plan 
administration  functions  include  quality 
assurance,  claims  processing,  auditing, 
monitoring,  and  management  of  carve- 
out  plans — such  as  vision  and  dental. 
Under  the  final  rule,  "plan 
administration"  does  not  include  any 
employment-related  functions  or 
functions  in  connection  with  any  other 
benefits  or  benefit  plans,  and  group 
health  plans  may  not  disclose 
information  for  such  purposes  absent  an 
authorization  from  the  individual.  For 
purposes  of  this  rule,  enrollment 
functions  performed  by  the  plan 
sponsor  on  behalf  of  its  employees  are 
not  considered  plan  administration 
functions. 

Plan  sponsors  have  access  to 
protected  health  information  only  to  the 
extent  group  health  plans  have  access  to 
protected  health  information  and  plan 
sponsors  are  permitted  to  use  or 
disclose  protected  health  information 
only  as  would  be  permitted  by  group 
health  plans.  That  is,  a  group  health 
plan  may  permit  a  plan  sponsor  to  have 
access  to  or  to  use  protected  health 
information  only  for  purposes  allowed 
by  the  regulation. 

As  explained  above,  where  a  group 
health  plan  purchases  insurance  or 
coverage  from  a  health  insurance  issuer 
or  HMO,  the  provision  of  insurance  or 
coverage  by  the  health  insurance  issuer 
or  HMO  to  the  group  health  plan  does 
not  make  the  health  insurance  issuer  or 
HMO  a  business  associate.  In  such  case, 
the  activities  of  the  health  insurance 
issuer  or  HMO  are  on  their  own  behalf 
and  not  on  the  behalf  of  the  group 
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health  plan.  We  note  that  where  a  group 
health  plan  contracts  with  a  health 
insurance  issuer  or  HMO  to  perform 
functions  or  activities  or  to  provide 
services  that  are  in  addition  to  or  not 
directly  related  to  the  provision  of 
insurance,  the  health  insurance  issuer  or 
HMO  may  be  a  business  associate  with 
respect  to  those  additional  functions, 
activities,  or  services.  In  addition,  group 
health  plans  that  provide  health  benefits 
only  through  an  insurance  contract  and 
do  not  create,  maintain,  or  receive 
protected  health  information  (except  for 
summary  information  described  below 
or  information  that  merely  states 
whether  an  individual  is  eiuolled  in  or 
has  been  disenrolled  from  the  plan)  do 
not  have  to  meet  the  notice 
requirements  of  §  164.520  or  the 
administrative  requirements  of 
§  164.530,  except  for  the  documentation 
requirement  in  §  164.530(j),  because 
these  requirements  are  satisfied  by  the 
issuer  or  HMO  that  is  providing  benefits 
under  the  group  health  plan.  A  group 
health  plan,  however,  may  not  permit  a 
health  insurance  issuer  or  HMO  to 
disclose  protected  health  information  to 
a  plan  sponsor  unless  the  notice 
required  in  164.520  indicate  such 
disclosure  may  occur. 

The  final  rule  also  permits  a  health 
plan  that  is  providing  insurance  to  a 
group  health  plan  to  provide  summar>' 
information  to  the  plan  sponsor  to 
permit  the  plan  sponsor  to  solicit 
premium  bids  from  other  health  plans 
or  for  the  purpose  of  modifying, 
amending,  or  terminating  the  plan.  The 
rule  provides  that  summary  information 
is  information  that  summarizes  claims 
history,  claims  expenses,  or  types  of 
claims  experienced  by  individuals  for 
whom  the  plan  sponsor  has  provided 
health  benefits  under  a  group  health 
plan,  provided  that  specified  identifiers 
are  not  included.  Summary  information 
may  be  disclosed  under  this  provision 
even  if  it  does  not  meet  the  definition 
of  de-identified  information.  As  part  of 
the  notice  requirements  in  §  164.520, 
health  plans  must  inform  individuals 
that  they  may  disclose  protected  health 
information  to  plan  sponsors.  The 
provision  to  allow  summaries  of  claims 
experience  to  be  disclosed  to  plan 
sponsors  that  purchase  insurance  will 
allow  them  to  shop  for  replacement 
coverage,  and  get  meaningful  bids  from 
prospective  issuers.  It  also  permits  a 
plan  sponsor  to  get  summary 
information  as  part  of  its  consideration 
of  whether  or  not  to  change  the  benefits 
that  are  offered  or  employees  or  whether 
or  not  to  terminate  a  group  health  plan. 

We  note  that  a  plan  sponsor  may 
perform  enrollment  functions  on  behalf 
of  its  employees  without  meeting  the 


conditions  above  and  without  using  the 
standard  transactions  described  in  the 
Transactions  Rule. 

Section  164.504(g) — Multiple  Covered 
Function  Entities 

Although  not  addressed  in  the 
proposed  rule,  this  final  rule  also 
recognizes  that  a  covered  entity  may  as 
a  single  legal  entity,  affiliated  entity,  or 
other  arrangement  combine  the 
functions  or  operations  of  health  care 
providers,  health  plans  and  health  care 
clearinghouses  (for  example,  integrated 
health  plans  and  health  care  delivery 
systems  may  function  as  both  health 
plans  and  health  care  providers).  The 
rule  permits  such  covered  entities  to  use 
or  disclose  the  protected  health 
information  of  its  patients  or  members 
for  all  covered  entity  functions, 
consistent  with  the  other  requirements 
of  this  rule.  The  health  care  component 
must  meet  the  requirements  of  this  rule 
that  apply  to  a  particular  type  of 
covered  entity  when  it  is  functioning  as 
that  entity;  e.g..  when  a  health  care 
component  is  operating  as  a  health  care 
provider  it  must  meet  the  requirements 
of  this  rule  applicable  to  a  health  care 
provider.  However,  such  covered 
entities  may  not  use  or  disclose  the 
protected  health  information  of  an 
individual  who  is  not  involved  in  a 
particular  covered  entity  function  for 
that  function,  and  such  information 
must  be  segregated  from  any  joint 
information  systems.  For  example,  an 
HMO  may  integrate  data  about  health 
plan  members  and  clinic  services  to 
members,  but  a  health  care  system  may 
not  share  information  about  a  patient  in 
its  hospital  with  its  health  plan  if  the 
patient  is  not  a  member  of  the  health 
plan. 

Section  164.506 — Uses  and  Disclosures 
for  Treatment,  Payment,  and  Health 
Care  Operations 

Introduction:  "Consent"  versus 
"Authorization" 

In  the  proposed  rule,  we  used  the 
term  "authorization"  to  describe  the 
individual's  written  permission  for  a 
covered  entity  to  use  and  disclose 
protected  health  information,  regardless 
of  the  purpose  of  the  use  or  disclosure. 
Authorization  would  have  been 
required  for  all  uses  and  disclosures  that 
were  not  otherwise  permitted  or 
required  under  the  NPRM. 

We  proposed  to  permit  covered 
entities,  subject  to  limited  exceptions 
for  psychotherapy  notes  and  research 
information  unrelated  to  treatment,  to 
use  and  disclose  protected  health 
information  to  carry  out  treatment, 
payment,  and  health  care  operations 


without  authorization.  See  proposed 

§  164.506(a)(1). 

We  also  proposed  to  prohibit  covered 
entities  from  requiring  individuals  to 
sign  authorizations  for  uses  and 
disclosures  of  protected  health 
information  for  treatment,  payment,  and 
health  care  operations,  unless  required 
by  other  applicable  law.  See  proposed 
§  164.508(a)(iv).  We  instead  proposed 
requiring  covered  entities  to  produce  a 
notice  describing  their  information 
practices,  including  practices  with 
respect  to  uses  and  disclosures  to  carry 
out  treatment,  payment,  and  health  care 
operations. 

In  the  final  rule,  we  retain  the 
requirement  for  covered  entities  to 
obtain  the  individual's  written 
permission  (an  "authorization  ")  for  uses 
and  disclosures  of  protected  health 
information  that  are  not  otherwise 
permitted  or  required  under  the  rule. 
However,  under  the  final  rule,  we  add 
a  second  type  of  written  permission  for 
use  or  disclosure  of  protected  health 
information:  a  "consent"  for  uses  and 
disclosures  to  earn*'  out  treatment, 
payment,  and  health  care  operations.  In 
the  final  rule,  we  permit,  and  in  some 
cases  require,  covered  entities  to  obtain 
the  individual's  written  permission  for 
the  covered  entity  to  use  or  disclose 
protected  health  information  other  than 
psychotherapy  notes  to  carry  out 
treatment,  payment,  and  health  care 
operations.  \Ve  refer  to  this  written 
permission  as  a  "consent." 

The  "consent  "  and  the 
"authorization"  do  not  overlap.  The 
requirement  to  obtain  a  "consent" 
applies  in  different  circumstances  than 
the  requirement  to  obtain  an 
authorization.  In  content,  a  consent  and 
an  authorization  differ  substantially 
from  one  another. 

As  described  in  detail  below,  a 
"consent"  allows  use  and  disclosure  of 
protected  health  information  only  for 
treatment,  payment,  and  health  care 
operations.  It  is  written  in  general  terms 
and  refers  the  individual  to  the  covered 
entity's  notice  for  further  information 
about  the  covered  entity's  privacy 
practices.  It  allows  use  and  disclosure  of 
protected  health  information  by  the 
covered  entity  seeking  the  consent,  not 
by  other  persons.  Most  persons  who 
obtain  a  consent  will  be  health  care 
providers;  health  plans  and  health  care 
clearinghouses  may  also  seek  a  conser 
The  consent  requirements  appear  in 
§  164.506  and  are  described  in  this 
section  of  the  preamble. 

With  a  few  exceptions,  an 
"authorization"  allows  use  and 
disclosure  of  protected  health 
information  for  purposes  other  than 
treatment,  payment,  and  health  care 
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operations.  In  order  to  make  uses  and 
disclosures  that  are  not  covered  by  the 
consent  requirements  and  not  otherwise 
permitted  or  required  under  the  final 
rule,  covered  entities  must  obtain  the 
individual's  "authorization.  "  An 
"authorization"  must  be  written  in 
specific  terms.  It  may  allow  use  and 
disclosure  of  protected  health 
information  by  the  covered  entity 
seeking  the  authorization,  or  by  a  third 
party.  In  some  instances,  a  covered 
entity  may  not  refuse  to  treat  or  cover 
individuals  based  on  the  fact  that  they 
refuse  to  sign  an  authorization.  See 
§  164.508  and  the  corresponding 
preamble  discussion  regarding 
authorization  requirements. 

Section  164.5061a}— Consent 
Requirements 

We  make  significant  changes  in  the 
final  rule  with  respect  to  uses  and 
disclosures  of  protected  health 
information  to  carry  out  treatment, 
payment,  and  health  care  operations. 
\Ve  do  not  prohibit  covered  entities 
from  seeking  an  individual's  written 
permission  for  use  or  disclosure  of 
protected  health  information  to  carrv 
out  treatment,  payment,  or  health  care 
operations. 

E.xcept  as  described  below,  we  instead 
require  covered  health  care  providers  to 
obtain  the  individual's  consent  prior  to 
using  or  disclosing  protected  health 
information  to  carry  out  treatment, 
payment,  or  health  care  operations  If 
the  covered  provider  does  not  obtain  the 
individual's  consent,  the  provider  is 
prohibited  from  using  or  disclosing 
protected  health  information  about  the 
individual  for  purposes  of  treating  the 
individual,  obtaining  payment  for 
health  care  delivered  to  the  individual, 
or  for  the  provider's  health  care 
operations.  See  §  164.506(a)(1). 

We  except  two  types  of  health  care 
providers  from  this  consent 
requirement.  First,  covered  health  care 
providers  that  have  an  indirect 
treatment  relationship  with  an 
individual  are  not  required  to  obtain  the 
individual's  consent  prior  to  using  or 
disclosing  protected  health  information 
about  the  individual  to  carr\'  out 
treatment,  payment,  and  health  care 
operations.  An  'indirect  treatment 
relationship"  is  defined  in  ^  164.501 
and  described  in  the  corresponding 
preamble.  These  providers  mav  use  and 
disclose  protected  health  information  as 
otherwise  permitted  under  the  rule  and 
consistent  with  their  notice  of  privacy 
practices  (see  §  164.520  regarding  notice 
requirements  and  §  164.502(i)  regarding 
requirements  to  adhere  to  the  notice). 
For  example,  a  covered  provider  that 
provides  consultation  services  to 


another  provider  without  seeing  the 
patient  would  have  an  indirect 
treatment  relationship  with  that  patient 
and  would  not  be  required  to  obtain  the 
patient's  consent  to  use  protected  health 
information  about  the  patient  for  the 
consultation.  These  covered  providers 
are,  however,  permitted  to  obtain 
consent,  as  described  below. 

Second,  covered  health  care  providers 
that  create  or  receive  protected  health 
information  in  the  course  of  providing 
health  care  to  inmates  of  a  correctional 
institution  are  not  required  to  obtain  the 
inmate's  consent  prior  to  using  or 
disclosing  protected  health  information 
about  the  inmate  to  carry  out  treatment, 
payment,  and  health  c:are  operations. 
See  §  164.501  and  the  corresponding 
preamble  discussion  regarding  the 
definitions  of  "correctional  institution" 
and  "inmate."  These  providers  mav  use 
and  disclo.se  protected  health 
information  as  otherwise  permitted 
under  the  rule.  These  providers  are 
permitted,  however,  to  obtain  consent, 
as  described  below. 

In  addition,  we  permit  covered  health 
care  providers  to  use  and  disclose 
protected  health  information,  without 
consent,  to  carrv  out  treatment, 
pavment.  and  health  care  operations,  if 
the  protected  health  information  was 
created  or  received  in  certain  treatment 
situations.  In  the  treatment  situations 
described  in  4)  164.506(a)(3)  and 
immediately  below,  the  covered  health 
care  provider  must  attempt  to  obtain  the 
individual's  consent.  If  the  covered 
provider  is  unable  to  obtain  consent,  but 
documents  the  attempt  and  the  reason 
consent  was  not  obtained,  the  covered 
provider  may,  without  consent,  use  and 
disclose  the  protected  health 
information  resulting  from  the  treatment 
as  otherwise  permitted  under  the  rule. 
All  other  protected  health  information 
about  that  individual  that  the  covered 
health  care  provider  creates  or  receives, 
however,  is  subject  to  the  consent 
requirements. 

This  exception  to  the  consent 
requirement  applies  to  protected  health 
information  created  or  received  in  any 
of  three  treatment  situations.  First,  the 
exception  applies  to  protected  health 
information  created  or  received  in 
emergency  treatment  situations.  In  these 
situations,  covered  providers  must 
attempt  to  obtain  the  consent  as  soon  as 
reasonably  practicable  after  the  deliverv 
of  the  emergency  treatment.  Second,  the 
exception  applies  to  protected  health 
information  created  or  received  in 
situations  where  the  covered  health  Ccire 
provider  is  required  by  law  to  treat  the 
individual  (for  example,  certain 
publicly  funded  providers)  and  the 
covered  health  care  provider  attempts  to 


obtain  such  consent.  Third,  the 
exception  applies  to  protected  health 
information  created  or  received  in 
treatment  situations  where  there  are 
substantial  barriers  to  communicating 
with  the  individual  and,  in  the  exercise 
of  professional  judgment,  the  covered 
provider  clearly  infers  from  the 
circumstances  the  individual's  consent 
to  receive  treatment.  For  example,  there 
may  be  situations  in  which  a  mentally 
incapacitated  individual  seeks  treatment 
from  a  health  care  provider  but  is 
unable  to  provide  informed  consent  to 
undergo  such  treatment  and  does  not 
have  a  personal  representative  available 
to  provide  such  consent  on  the 
individual's  behalf.  If  the  covered 
provider,  in  her  professional  judgment, 
believes  she  can  legally  provide 
treatment  to  that  individual,  we  also 
permit  the  provider  to  use  and  disclose 
protected  health  information  resulting 
from  the  treatment  without  the 
individual's  consent.  We  intend  covered 
health  care  providers  that  legally 
provide  treatment  without  the 
individual's  consent  to  that  treatment  to 
be  able  to  use  and  disclose  protected 
health  information  resulting  from  that 
treatment  to  carry  out  treatment, 
payment,  or  health  care  operations 
without  obtaining  the  individual's 
consent  for  such  use  or  disclosiue.  We 
do  not  intend  to  impose  unreasonable 
barriers  to  individuals'  ability  to 
receive,  and  health  care  providers' 
ability  to  provide,  health  care. 

Under  §  164.506(a)(4),  co\4pred  health 
care  providers  that  have  an  indirect 
treatment  relationship  with  an 
individual,  as  well  as  health  plans  and 
health  care  clearinghouses,  may  elect  to 
seek  consent  for  their  own  uses  and 
disclosures  to  carry  out  treatment, 
payment,  and  health  care  operations.  If 
such  a  covered  entity  seeks  consent  for 
these  purposes,  the  consent  must  meet 
the  minimum  requirements  described 
below. 

If  a  covered  health  care  provider  with 
an  indirect  treatment  relationship,  a 
health  plan,  or  a  health  care 
clearinghouse  does  not  seek  consent,  the 
covered  entity  may  use  or  disclose 
protected  health  information  to  carry 
out  treatment,  payment,  and  health  care 
operations  as  otherwise  permitted  under 
the  rule  and  consistent  with  its  notice 
of  privacy  practices  (see  §  164.520 
regarding  notice  requirements  and 
§  164.502(1)  regarding  requirements  to 
adhere  to  the  notice). 

If  a  covered  health  care  provider  with 
an  indirect  treatment  relationship,  a 
health  plan,  or  a  health  care 
clearinghouse  does  ask  an  individual  to 
sign  a  consent,  and  the  individual  does 
not  do  so.  the  covered  entity  is 
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prohibited  under  §  164.502(a)(1)  from 
using  or  disclosing  protected  health 
information  for  the  purpose(s)  included 
in  the  consent.  A  covered  entity  that 
seeks  a  consent  must  adhere  to  the 
individual's  decision. 

In  §  164.506(a)(5),  we  specify  that  a 
consent  obtained  by  one  covered  entity 
is  not  effective  to  permit  another 
covered  entity  to  use  or  disclose 
protected  health  information,  unless  the 
consent  is  a  joint  consent.  See 
§  164.506(f)  and  the  corresponding 
preamble  discussion  below  regarding 
joint  consents.  A  consent  provides  the 
individual's  permission  only  for  the 
covered  entity  that  obtains  the  consent 
to  use  or  disclose  protected  health 
information  for  treatment,  payment,  and 
health  care  operations.  A  consent  under 
this  section  does  not  operate  to 
authorize  another  covered  entity  to  use 
or  disclose  protected  health 
information,  except  where  the  other 
covered  entity  is  operating  as  a  business 
associate.  We  note  that,  where  a  covered 
entity  is  acting  as  a  business  associate 
of  another  covered  entity,  the  business 
associate  covered  entity  is  acting  for  or 
on  behalf  of  the  principal  covered 
entity,  and  its  actions  for  or  on  behalf 
of  the  principal  covered  entity  are 
authorized  by  the  consent  obtained  by 
the  principal  covered  entity.  Thus, 
under  this  section,  a  health  plan  can 
obtain  a  consent  that  permits  the  health 
plan  and  its  business  associates  to  use 
and  disclose  protected  health 
information  that  the  health  plan  and  its 
business  associates  create  or  receive. 
That  consent  cannot,  however,  permit 
another  covered  entity  (that  is  not  a 
business  associate)  to  disclose  protected 
health  information  to  the  health  plan  or 
to  any  other  person. 

If  a  covered  entity  wants  to  obtain  the 
individual's  permission  for  another 
covered  entity  to  disclose  protected 
health  information  to  it  for  treatment, 
payment,  or  health  care  ofjerations 
purposes,  it  must  seek  an  authorization 
in  accordance  with  §  164.508(e).  For 
example,  when  a  covered  provider  asks 
the  individual  for  written  permission  to 
obtain  the  individual's  medical  record 
from  another  provider  for  treatment 
purposes,  it  must  do  so  with  an 
authorization,  not  a  consent.  Since  the 
permission  is  for  disclosing  of  protected 
health  information  by  another  person,  a 
consent  may  not  be  used. 

Section  164.506(b) — Consent  General 
Requirements 

In  the  final  rule,  we  permit  a  covered 
health  care  provider  to  condition  the 
provision  of  treatment  on  the  receipt  of 
the  individual's  consent  for  the  covered 
provider  to  use  and  disclose  protected 


health  information  to  carry  out 
treatment,  payment,  and  health  care 
operations.  Covered  providers  may 
refuse  to  treat  individuals  who  do  not 
consent  to  uses  and  disclosures  for  these 
piuposes.  See  §  164.506(b)(1).  We  note 
that  there  are  exceptions  to  the  consent 
requirements  for  covered  health  care 
providers  that  are  required  by  law  to 
treat  individuals.  See  §  164.506(a)(3), 
described  above. 

Similarly,  in  the  final  rule,  we  permit 
health  plans  to  condition  an 
individual's  eru-ollment  in  the  health 
plan  on  the  receipt  of  the  individual's 
consent  for  the  health  plan  to  use  and 
disclose  protected  health  information  to 
carry  out  treatment,  payment,  and 
health  care  operations,  if  the  consent  is 
sought  in  conjunction  with  the 
enrollment  process.  If  the  health  plan 
seeks  the  individual's  consent  outside  of 
the  enrollment  process,  the  health  plan 
may  not  condition  any  services  on 
obtaining  such  consent. 

Under  §  164.520,  covered  entities 
must  produce  a  notice  of  privacy 
practices.  A  consent  may  not  be 
combined  in  a  single  document  with  the 
notice  of  privacy  practices.  See 
§  164.506(b)(3)." 

Under  §  164.506(b)(4).  consents  for 
uses  and  disclosures  of  protected  health 
information  to  carry  out  treatment, 
payment,  and  health  care  operations 
may  be  combined  in  a  single  document 
covering  all  three  types  of  activities  and 
may  be  combined  with  other  types  of 
legal  permission  from  the  individual. 
For  example,  a  consent  to  use  or 
disclose  protected  health  information 
under  this  rule  may  be  combined  with 
an  informed  consent  to  receive 
treatment,  a  consent  to  assign  payment 
of  benefits  to  a  provider,  or  narrowly 
tailored  consents  required  under  state 
law  for  the  use  or  disclosiu-e  of  specific 
types  of  protected  health  information 
(e.g.,  state  laws  requiring  specific 
consent  for  any  sharing  of  information 
related  to  HIV/ AIDS). 

Within  a  single  consent  document, 
the  consent  for  use  and  disclosure  of 
protected  health  information  required  or 
permitted  under  this  rule  must  be 
visually  and  organizationally  separate 
from  the  other  consents  or 
authorizations  and  must  be  separately 
signed  by  the  individual  and  dated. 

Where  research  includes  treatment  of 
the  individual,  a  consent  under  this  rule 
may  be  combined  with  the  authorization 
for  the  use  or  disclosure  of  protected 
health  information  created  for  the 
research,  in  accordance  with 
§  164.508(f).  (This  is  the  only  case  in 
which  an  authorization  under  §  164.508 
of  this  rule  may  be  combined  with  a 
consent  under  §  164.506  of  this  rule.  See 


§  164.508(b)(3).)  The  covered  entity  that 
is  creating  protected  health  information 
for  the  research  may  elect  to  combine 
the  consent  required  under  this  section 
with  the  research-related  authorization 
required  under  §  164.508(f).  For 
example,  a  covered  health  care  provider 
that  provides  health  care  to  an 
individual  for  research  purposes  and  for 
non-research  purposes  must  obtain  a 
consent  under  this  section  for  all  of  the 
protected  health  information  it 
maintains.  In  addition,  if  must  obtain  an 
authorization  in  accordance  with 
§  164.508(f)  which  describes  how  it  will 
use  and  disclose  the  protected  health 
information  it  creates  for  the  research 
for  purposes  of  treatment,  payment,  and 
health  care  operations.  Section 
164.506(b)(4)  permits  the  covered  entity 
to  satisf\"  these  two  requirements  with  a 
single  document.  See  §  164.508(f)  and 
the  corresponding  preamble  discussion 
for  a  more  detailed  description  of 
research  authorization  requirements. 

Under  §  164.506(b)(5),  individuals 
may  revoke  a  consent  in  uTiting  at  any 
time,  except  to  the  extent  that  the 
covered  entity  has  taken  action  in 
reliance  on  the  consent.  Upon  receipt  of 
the  written  revocation,  the  covered 
entity  must  stop  processing  the 
information  for  use  or  disclosure,  except 
to  the  extent  that  it  has  taken  action  in 
reliance  on  the  consent.  A  covered 
health  care  provider  may  refuse,  under 
this  rule,  to  continue  to  treat  an 
individual  that  revokes  his  or  her 
consent.  A  health  plan  may  disenroll  an 
individual  that  revokes  a  consent  that 
was  sought  in  conjunction  with  the 
individuals  enrollment  in  the  health 
plan. 

Covered  entities  must  document  and 
retain  anv  signed  consent  as  required  by 
§164.536(j). 

Section  164. 5061  cl — Consent  Content 
Requirements 

Under  §  164.506(c).  the  consent  must 
be  written  in  plain  language.  See  the 
preamble  discussion  regarding  notice  of 
privacy  practices  for  a  description  of 
plain  language  requirements.  We  do  not 
provide  a  model  consent  in  this  rule. 
We  will  provide  further  guidance  on 
drafting  consent  documents  prior  to  the 
compliance  date. 

Under  §  164.506(c)(1),  the  consent 
must  inform  the  individual  that 
protected  health  information  may  be 
used  and  disclosed  by  the  covered 
entity  to  carr\'  out  treatment,  payment, 
or  health  care  operations.  The  covered 
entity  must  determine  which  of  these 
elements  (use  and/or  disclosure; 
treatment,  payment,  and/or  health  care 
operations)  to  include  in  the  consent 
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document,  as  appropriate  for  the 
covered  entity's  practices. 

For  covered  health  care  providers  that 
are  required  to  obtain  consent,  the 
requirement  applies  only  to  the  extent 
the  covered  provider  uses  or  discloses 
protected  health  information  For 
example,  if  all  of  a  covered  providers 
health  care  operations  are  conducted  by 
members  of  the  covered  provider's  own 
workiorce,  the  covered  provider  may 
choose  to  obtain  consent  only  for  uses, 
not  disclosures,  of  protected  health 
information  to  earn,'  out  health  care 
operations  If  an  individual  pays  out  of 
pocket  for  all  services  received  from  the 
covered  provider  and  the  provider  will 
not  disclose  any  information  about  the 
patient  to  a  third  party  payor,  the 
provider  may  choose  not  to  obtain  the 
individual's  consent  to  disclose 
information  for  payment  purposes.  In 
order  for  a  covered  provider  to  be  able 
to  use  and  disclose  information  for  all 
three  purposes,  however,  all  three 
purposes  must  be  included  in  the 
consent. 

Under  §§  164  506(c)(2l  and  (3),  the 
consent  must  refer  the  individual  to  the 
covered  entity's  notice  for  ddditional 
information  about  the  uses  and 
disclosures  of  information  described  in 
the  consent.  The  consent  must  also 
indicate  that  the  individual  has  the  right 
to  review  the  notice  prior  to  signing  the 
consent.  If  the  covered  entity  has 
reserved  the  right  to  change  its  privacy 
practices  in  accordance  with 
§  164.520rb)(l)(y)(Cl.  the  consent  must 
indicate  that  the  terms  of  the  notice  may 
change  and  must  describe  how  the 
individual  may  obtain  a  revised  notice. 
See  ^  164.520  and  the  corresponding 
preamble  discussion  regarding  notice 
requirements. 

Under  §  164.506(c)(4).  the  consent 
must  inform  individuals  that  they  have 
the  right  to  request  restrictions  on  uses 
and  disclosures  of  protected  health 
information  for  treatment,  payment,  and 
health  care  operations  purposes.  It  must 
also  state  that  the  covered  entity  is  not 
required  to  agree  to  an  individual's 
request,  but  that  if  the  covered  entity 
does  agree  to  the  request,  the  restriction 
is  binding  on  the  covered  entity.  See 
§  164.522(a)  regarding  the  right  to 
request  restrictions. 

Under  §  164.506(c)(5),  the  consent 
must  indicate  that  the  individual  has 
the  right  to  revoke  the  consent  in 
writing,  except  to  the  extent  that  thr 
covered  entity  has  taken  action  in 
reliance  on  the  consent. 

Under  ^  164.506(c)(6).  the  consent 
must  include  the  individuals  signature 
and  the  date  of  signature  Once  we 
adopt  the  standards  for  electronic 
signature,  another  of  the  required 


administrative  simplification  standards 
we  are  rcn^uired  to  adopt  under  HIPAA. 
an  electronic  signature  that  meets  those 
standards  will  he  sufficient  under  this 
rule.  We  do  not  require  any  verification 
(if  the  individual's  identity  or 
authentication  of  the  indi\iduars 
signature  We  expect  covered  health 
care  providers  that  are  required  to 
obtain  consent  to  employ  the  same  level 
of  scrutiny  to  these  signatures  as  they  do 
to  the  signature  obtained  on  a  document 
regarding  the  individual's  consent  to 
undergo  treatment  by  the  provider. 

Section  lti4.3U6ldl — Defective  Consents 

Under  §  164.506(d),  there  is  no 
■"consent"  within  the  meaning  of  the 
rule  if  the  completed  document  lacks  a 
required  element  or  if  the  individual  has 
revoked  the  consent  in  accordance  with 
§  164.506(b)(5). 

Section  164  5061  el— Resolving 
Conflicting  Consents  and 
Authonzcitions 

Situations  may  arise  where  a  covered 
entity  that  has  obtained  the  individual  s 
consent  for  the  covered  entity  to  use  or 
disclose  protected  health  information  to 
carry  out  treatment,  payment,  or  health 
care  operations  is  asked  to  disclose 
protected  health  information  pursuant 
to  another  written  legal  permission  from 
the  indi\'idual,  such  as  an  authorization, 
that  was  obtained  by  another  person. 
Under  tj  164.506(e),  when  the  terms  of  a 
covered  entity's  consent  conflict  with 
the  terms  of  another  written  legal 
permission  from  the  individual  to  use  or 
disclose  protected  health  information 
(such  as  a  consent  obtained  under  state 
law  by  another  covered  entity  or  an 
authorization),  the  covered  entity  must 
adhere  to  the  more  restrictive  document. 
By  confiict,  we  mean  that  the  consent 
and  authorization  contain 
inconsistencies.  In  implementing  this 
sf^ction.  we  note  that  the  consent  under 
this  section  references  the  notice 
provided  to  the  individual  and  the 
individual's  right  to  request  restrictions. 
Ill  licterinining  whether  the  covered 
entity's  consent  conflicts  with  another 
written  legal  permission  provided  bv 
the  individual,  the  covered  entity  must 
consider  any  limitations  on  its  uses  or 
disclosures  resulting  from  the  notice 
provided  to  the  individual  or  from 
restrictions  to  whic  h  it  has  agreed.  For 
example,  a  covered  nursing  home  may 
elect  to  ask  the  patient  to  sign  an 
authorization  for  the  patients  covered 
primary'  care  physician  to  forward  the 
patient's  medical  records  to  the  nursing 
home.  The  physician  may  have 
previously  obtained  the  individual's 
consent  for  disclosure  for  treatment 
purposes.  If  the  authorization  obtained 


by  the  nursing  home  grants  permission 
for  the  physician  to  disclose  particular 
types  of  information,  such  as  genetic 
information,  but  the  consent  obtained 
by  the  physician  excludes  such 
information  or  the  physician  has  agreed 
to  a  restriction  on  that  type  of 
information,  the  physician  may  not 
disclose  that  information.  The  physician 
must  adhere  to  the  more  restrictive 
written  legal  permission  from  the 
individual. 

When  a  conflict  between  a  consent 
and  another  written  legal  permission 
from  the  individual  exists,  as  described 
above,  the  covered  entity  may  attempt  to 
resolve  the  conflict  with  the  individual 
by  either  obtaining  a  new  consent  from 
the  individual  or  by  having  a  discussion 
or  otherwise  communicating  with  the 
individual  to  determine  the  individual's 
preference  regarding  the  use  or 
disclosure.  If  the  individuals  preference 
is  communicated  orally,  the  covered 
entity  must  document  the  individual's 
preference  and  act  in  accordance  with 
that  preference.  In  the  example 
described  above,  the  primary  care 
physician  could  ask  the  patient  to  sign 
a  new  consent  that  would  permit  the 
disclosure  of  the  genetic  information. 
Alternatively,  the  physician  could  ask 
the  patient  whether  the  patient  intended 
for  the  genetic  information  to  be 
disclosed  to  the  nursing  home.  If  the 
patient  confirms  that  he  or  she  intended 
for  the  genetic  information  to  be  shared, 
the  physician  can  document  that  fact 
(e.g..  by  making  a  notation  in  the 
medical  record)  and  disclose  the 
information  to  the  nursing  home. 

We  believe  covered  entities  will  rarely 
be  faced  with  conflicts  between 
consents  and  other  written  legal 
permission  from  the  individual  for  uses 
and  disclosures  to  carrv'  out  treatment, 
payment,  and  health  care  operations. 
Under  <^  164.506(a)(5),  we  specify-  that  a 
consent  only  permits  the  covered  entity 
that  obtains  the  consent  to  use  or 
disclose  protected  health  information.  A 
consent  obtained  by  one  covered  entity 
is  not  effective  to  permit  another 
different  covered  entity  to  use  or 
disclose  protected  health  information. 
Conflicting  consents  obtained  by 
covered  entities,  therefore,  are  not 
possible.  We  expect  authorizations  that 
permit  another  covered  entity  to  use  and 
disclose  protected  health  information 
for  treatment,  payment,  and  health  care 
operations  purposes  will  rarely  be 
necessar\",  because  we  expect  covered 
entities  that  maintain  protected  health 
information  to  obtain  consents  that 
permit  them  to  make  anticipated  uses 
and  disclosures  for  these  purposes. 
Neyerthelcss,  covered  entities  are 
permitted  under  §  164.508(e)  to  obtain 
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authorization  for  another  covered  entity 
to  use  or  disclose  protected  health 
information  to  carry  out  treatment, 
payment,  and  health  care  operations. 
VVe  recognize  these  authorizations  may 
be  useful  to  demonstrate  an  individual's 
intent  and  relationship  to  the  intended 
recipient  of  the  information.  For 
example,  these  authorizations  may  be 
useful  in  situations  where  a  health  plan 
wants  to  obtain  information  from  one 
provider  in  order  to  determine  payment 
of  a  claim  for  services  provided  by  a 
different  provider  (e.g.,  information 
from  a  primary  care  physician  that  is 
necessary  to  determine  payment  of 
services  provided  by  a  specialist)  or 
where  an  individual's  new  physician 
wants  to  obtain  the  individual's  medical 
records  from  prior  physicians.  Other 
persons  not  covered  by  this  rule  may 
also  seek  authorizations  and  state  law 
may  require  written  permission  for 
specific  types  of  information,  such  as 
information  related  to  HIV/ AIDS  or  to 
mental  health.  Because  an  individual 
may  sign  conflicting  dociunents  over 
time,  we  clarify  that  the  covered  entity 
maintaining  the  protected  health 
information  to  be  used  or  disclosed 
must  adhere  to  the  more  restrictive 
permission  the  individual  has  granted, 
unless  the  covered  entity  resolves  the 
conflict  with  the  individual. 

Section  164.506(f)— foint  Consents 

Covered  entities  that  participate  in  cui 
organized  health  care  arrangement  and 
that  develop  a  joint  notice  under 
§  164.520(d)  may  develop  a  joint 
consent  in  which  the  individual 
consents  to  the  uses  euid  disclosures  of 
protected  health  information  by  each  of 
the  covered  entities  in  the  arrangement 
to  carry  out  treatment,  payment,  and/or 
health  care  operations.  The  joint 
consent  must  identify  with  reasonable 
specificity  the  covered  entities,  or  class 
of  covered  entities,  to  which  the  joint 
consent  applies  and  must  otherwise 
meet  the  consent  requirements.  If  an 
individual  revokes  a  joint  consent,  the 
covered  entity  that  receives  the 
revocation  must  inform  the  other 
entities  covered  by  the  joint  consent  of 
the  revocation  as  soon  as  practicable. 

If  anv  one  of  the  covered  entities 
included  in  the  joint  consent  obtains  the 
individual's  consent,  as  required  above, 
the  consent  requirement  is  met  for  all  of 
the  other  covered  entities  to  which  the 
consent  applies.  For  example,  a  covered 
hospital  and  the  clinical  laboratory  and 
emergency  departments  with  which  it 
participates  in  an  organized  health  care 
arrangement  may  produce  a  joint  notice 
and  obtain  a  joint  consent.  If  the 
covered  hospital  obtains  the 
individual's  joint  consent  upon 


admission,  and  some  time  later  the 
individual  is  readmitted  through  the 
associated  emergency  department,  the 
emergency  department's  consent 
requirement  will  already  have  been  met. 
These  joint  consents  are  the  only  type 
of  consent  by  which  one  covered  entity 
can  obtain  the  indi,viduars  permission 
for  another  covered  entity  to  use  or 
disclose  protected  health  information  to 
carr\'  out  treatment,  payment,  or  health 
care  operations. 

Effect  of  Consent 

These  consents,  as  well  as  the 
authorizations  described  in  §  164.508. 
should  not  be  construed  to  waive, 
directly  or  indirectly,  any  privilege 
granted  under  federal,  state,  or  local  law 
or  procedure.  Consents  obtained  under 
this  regulation  are  not  appropriate  for 
the  disposition  of  more  technical  and 
legal  proceedings  and  may  not  comport 
with  procediu-es  and  standards  of 
federal,  state,  or  local  judicial  practice. 
For  example,  state  courts  and  other 
decision-making  bodies  may  choose  to 
examine  more  closely  the  circumstances 
and  propriety  of  such  consent  and  may 
adopt  more  protective  standards  for 
application  in  their  proceedings.  In  the 
judicial  setting,  as  in  the  legislative  and 
executive  settings,  states  may  provide 
for  greater  protection  of  privacy. 
Additionally,  both  the  Congress  and  the 
Secretary  have  established  a  general 
approach  to  protecting  from  explicit 
preemption  state  laws  that  are  more 
protective  of  privacy  than  the 
protections  set  forth  in  this  regulation. 

Section  164.508 — Uses  and  Disclosures 
for  Which  an  Authorization  Is  Required 

Section  164.508(al— Standard 

We  proposed  to  require  covered 
entities  to  obtain  the  individual's 
authorization  for  all  uses  and 
disclosures  of  protected  health 
information  not  otherwise  permitted  or 
required  under  the  proposed  rule.  Uses 
and  disclosures  that  would  have  been 
permitted  without  individual 
authorization  included  uses  and 
disclosures  for  national  priority 
purposes  such  as  public  health,  law- 
enforcement,  and  research  (see 
proposed  §  164.510)  and  uses  and 
disclosures  of  protected  health 
information,  other  than  psychotherapy 
notes  and  research  information 
unrelated  to  treatment,  for  purposes  of 
treatment,  payment,  and  health  care 
operations  (see  proposed  §  164.506).  We 
also  proposed  to  require  covered  entities 
to  disclose  protected  health  information 
to  the  individual  for  inspection  and 
copying  (see  proposed  §  164.514)  and  to 
the  Secretary'  as  required  for 


enforcement  of  the  rule  (see  proposed 
§  164.522).  Individual  authorization 
would  not  have  been  required  for  these 
uses  and  disclosures. 

We  proposed  to  require  co\  ered 
entities  to  obtain  the  individual's 
authorization  for  all  other  uses  and 
disclosures  of  protected  health 
information.  Under  proposed 
§  164.508(a).  uses  and  disclosures  that 
would  have  required  individual 
authorization  included,  but  were  not 
limited  to.  the  following: 

•  Use  for  marketing  of  health  and 
non-health  items  and  services  by  the 
covered  entity: 

•  Disclosure  by  sale,  rental,  or  barter; 

•  Use  and  disclosure  to  non-health 
related  divisions  of  the  covered  entity, 
e.g..  for  use  in  marketing  life  or  casualty 
insurance  or  banking  services; 

•  Disclosure,  prior  to  an  individual's 
enrollment  in  a  health  plan,  to  the 
health  plan  or  health  care  providei  for 
making  eligibility  or  enrollment 
determinations  relating  to  the 
individual  or  for  underwriting  or  risk 
rating  determinations: 

•  Disclosure  to  an  employer  for  use  ii. 
employment  determinations;  and 

•  Use  or  di.sclosure  for  fundraising. 
In  the  preamble  to  the  proposed  ruie. 

we  stated  that  covered  entities  would  be 
bound  by  the  terms  of  authorizations 
Uses  or  disclosures  bv  the  co\ered 
entity  for  purposes  inconsistent  with  the 
statements  made  in  the  authorization 
would  have  constituted  a  violation  of 
the  rule. 

In  the  final  rule,  under  §  164.508(a). 
as  in  the  proposed  rule,  covered  entities 
must  have  authorization  from 
individuals  before  using  or  disclosing 
protected  health  information  for  any 
purpose  not  otherwise  permitted  or 
required  by  this  rule.  Specifically, 
except  for  psychotherapy  notes  (see 
below),  covered  entities  are  not  required 
to  obtain  the  individual's  authorization 
to  use  or  disclose  protected  health 
information  to  carry  out  treatment, 
payment,  and  health  care  operations, 
(Covered  entities  may,  however,  be 
required  to  obtain  the  individual's 
consent  for  these  uses  and  disclosures. 
See  the  preamble  regarding  §  164.506  for 
a  discussion  of  "consent"  versus 
"authorization".)  We  also  do  not  require 
covered  entities  to  obtain  the 
individual's  authorization  for  uses  and 
disclosures  of  protected  health 
information  permitted  under  *}§  164.510 
or  164.512.  for  disclosures  to  the 
individual,  or  for  required  disclosures  to 
the  Secretary  under  subpart  C  of  part 
160  of  this  subchapter  for  enforcement 
of  this  rule. 

In  the  final  rule,  we  clarify  that 
covered  entities  are  bound  by  the 
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statements  provided  on  the 
authorization:  use  or  disclosure  by  the 
covered  entity  for  purposes  inconsistent 
with  the  statements  made  in  the 
authorization  constitutes  a  violation  of 
this  rule. 

Unlike  the  proposed  rule,  we  do  not 
include  in  the  regulation  examples  of 
the  types  of  uses  and  disclosures  that 
require  individual  authorization.  We 
eliminated  two  examples  from  the 
proposed  list  due  to  potential  confusion 
as  to  our  intent:  disclosure  by  sale, 
rental,  or  barter  and  use  and  disclosure 
to  non-health  related  divisions  of  the 
covered  entity.  We  recognize  that 
covered  entities  sometimes  make  these 
tvpes  of  uses  and  disclosures  for 
purposes  that  are  permitted  under  the 
rule  without  authorization.  For 
example,  a  covered  health  care  provider 
may  sell  its  accounts  receivable  to  a 
collection  agency  for  payment  purposes 
and  a  health  plan  may  disclose 
protected  health  information  to  its  life 
insurance  component  for  pavment 
purposes.  We  do  not  intend  to  require 
authorization  for  uses  and  disclosures 
made  by  sale,  rental,  or  barter  or  for 
disclosures  made  to  non-health  related 
divisions  oflhe  covered  entity,  if  those 
uses  or  disclosures  could  otherwise  be 
made  without  authorization  under  this 
rule  As  with  any  other  use  or 
disclosure,  however,  uses  and 
disclosures  of  protected  health 
information  for  these  purposes  do 
require  authorization  if  they  are  not 
otherwise  permitted  under  the  rule. 

We  also  eliminated  the  remaining 
proposed  examples  from  the  final  rule 
due  to  concern  that  these  examples 
might  be  misinterpreted  as  an 
exhaustive  list  of  all  of  the  uses  and 
disclosures  that  require  individual 
authorization.  We  discuss  the  examples 
here,  however,  to  tlarif\'  the  interaction 
of  the  authorization  requirements  and 
the  provisions  of  the  rule  that  permit 
uses  and  disclosures  without 
authorization  and/or  with  consent.  Uses 
and  disclosures  for  which  covered 
entities  must  have  the  individual's 
authorization  include,  but  are  not 
limited  to.  the  following  activities. 

Marketing 

As  in  the  proposed  rule,  covered 
entities  must  obtain  the  individual's 
authorization  before  using  or  disclosing 
protected  health  information  for 
marketing  purposes.  In  the  final  rule,  we 
add  a  new  definition  of  marketing  (see 
§  164.501).  For  more  detail  on  what 
activities  constitute  marketing,  see 
§  164.501 .  definition  of  "marketing,  " 
and  §  164.514(e). 


Pre-Enmllment  Underwriting 

As  in  the  proposed  rule,  covered 
entities  must  obtain  the  individual's 
authorization  to  use  or  disclose 
protected  health  information  for  the 
purpose  of  making  eligibility  or 
enrollment  determinations  relating  to  an 
individual  or  for  und6rwTiting  or  risk 
rating  determinations,  prior  to  the 
individual's  enrollment  in  a  health  plan 
(that  is,  for  purposes  of  pre-eruoUment 
underwriting).  For  example,  if  an 
individual  applies  for  new  coverage 
with  a  health  plan  in  the  non-group 
market  and  the  health  plan  wants  to 
review  protected  health  information 
from  the  individual's  covered  health 
care  providers  before  extending  an  offer 
of  coverage,  the  individual  first  must 
authorize  the  covered  providers  to  share 
the  information  with  the  health  plan.  If 
the  individual  applies  for  renewal  of 
exifJting  coverage,  however,  the  health 
plan  would  not  need  to  obtain  an 
authorization  to  review  its  existing 
claims  records  about  that  individual, 
because  this  activity  would  come  within 
the  definition  of  health  care  operations 
and  be  permissible.  We  also  note  that 
under  §  164.504(0.  a  group  health  plan 
and  a  health  insurance  issuer  that 
provides  benefits  with  respect  to  a 
group  health  plan  are  permitted  in 
certain  circumstances  to  disclose 
summary  health  information  to  the  plan 
sponsor  for  the  purpose  of  obtaining 
premium  bids.  Because  these 
disclosures  fall  within  the  definition  of 
health  care  operations,  they  do  not 
require  authorization. 

Employment  Determinations 

As  in  the  proposed  rule,  covered 
entities  must  obtain  the  individual's 
authorization  to  use  or  disclose 
protected  health  information  for 
employment  determinations  For 
example,  a  covered  health  care  provider 
must  obtain  the  individual's 
authorization  to  disclose  the  results  of  a 
pre-employment  physical  to  the 
individual's  employer.  The  final  rule 
provides  that  a  covered  entity  may 
condition  the  provision  of  health  care 
that  is  solely  for  the  purpose  of  creating 
protected  health  information  for 
disclosure  to  a  third  partv  on  the 
provision  of  authorization  for  the 
disclosure  of  the  information  to  the 
third  party. 

Fundratsing 

Under  the  proposed  regulation,  we 
would  have  required  authorization 
before  a  covered  entity  could  have  used 
or  discln.sed  protected  health 
information  for  hindraising.  In  the  final 
rule,  we  narrow  the  circumstances 


under  which  covered  entities  must 
obtain  the  individual's  authorization  to 
use  or  disclose  protected  health 
information  for  fundraising  purposes. 
As  provided  in  §  164.514(f)  and 
described  in  detail  in  the  corresponding 
preamble,  authorization  is  not  required 
when  a  covered  entity  uses  or  discloses 
demographic  information  and 
information  about  the  dates  of  health 
care  provided  to  an  individual  for  the 
purpose  of  raising  funds  for  its  own 
benefit,  nor  when  it  discloses  such 
information  to  an  institutionally  related 
foundation  to  raise  funds  for  the 
covered  entity. 

Any  use  or  disclosiu"e  for  fundraising 
purposes  that  does  not  meet  the 
requirements  of  §  164.514(f)  and  does 
not  fall  within  the  definition  of  health 
care  operations  (see  §  164.501),  requires 
authorization.  Specifically,  covered 
entities  must  obtain  the  individual's 
authorization  to  use  or  disclose 
protected  health  information  to  raise 
funds  for  any  entity  other  than  the 
covered  entity.  For  example,  a  covered 
entity  must  have  the  individual's 
authorization  to  use  protected  health 
information  about  the  individual  to 
solicit  funds  for  a  non-profit 
organization  that  engages  in  research, 
education,  and  awareness  efforts  about 
a  particular  disease. 

Psychotherapy  Notes 

In  the  NPRM,  we  proposed  different 
rules  with  respect  to  psychotherapy 
notes  than  we  proposed  with  respect  to 
all  other  protected  health  information. 
The  proposed  rule  would  have  required 
covered  entities  to  obtain  an 
authorization  for  any  use  or  disclosure 
of  psychotherapy  notes  to  carry  out 
treatment,  pa\Tnent.  or  health  care 
operations,  unless  the  use  was  by  the 
person  who  created  the  psychotherapy 
notes.  With  respect  to  all  other 
protected  health  information,  we 
proposed  to  prohibit  covered  entities 
from  requiring  authorization  for  uses 
and  disclosures  for  these  purposes. 

We  significantly  revise  our  approach 
to  psychotherapy  notes  in  the  final  rule. 
With  a  few  exceptions,  covered  entities 
must  obtain  the  individual's 
authorization  to  use  or  disclose 
psychotherapy  notes  to  carry  out 
treatment,  payment,  or  health  care 
operations.  A  covered  entity  must 
obtain  the  individual's  consent,  but  not 
an  authorization,  for  the  person  who 
created  the  psychotherapy  notes  to  use 
the  notes  to  carry  out  treatment  and  for 
the  covered  entity  to  use  or  disclose 
psychotherapy  notes  for  conducting 
training  programs  in  which  students, 
trainees,  or  practitioners  in  mental 
health  learn  under  supervision  to 
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practice  or  improve  their  skills  in  group, 
joint,  family,  or  individual  counseling. 
A  covered  entity  may  also  use 
psychotherapy  notes  to  defend  a  legal 
action  or  other  proceeding  brought  by 
the  individual  pursuant  to  a  consent, 
without  a  specific  authorization.  We 
note  that,  while  this  provision  allows 
disclosure  of  these  records  to  the 
covered  entity's  attorney  to  defend 
against  the  action  or  proceeding, 
disclosure  to  others  in  the  course  of  a 
judicial  or  administrative  proceeding  is 
governed  by  §  164.512(e).  This  special 
provision  is  necessary  because 
disclosure  of  protected  health 
information  for  purposes  of  legal 
representatives  may  be  made  under  the 
general  consent  as  part  of  "health  care 
operations."  Because  we  require  an 
authorization  for  disclosure  of 
psychotherapy  notes  for  "health  care 
operations,"  an  exception  is  needed  to 
allow  covered  entities  to  use  protected 
health  information  about  an  individual 
to  defend  themselves  against  an  action 
threatened  or  brought  by  that  individual 
without  asking  that  individual  for 
authorization  to  do  so.  Otherwise,  a 
consent  under  §  164.506  is  not  sufficient 
for  the  use  or  disclosure  of 
psychotherapy  notes  to  carry  out 
treatment,  payment,  or  health  care 
operations.  Authorization  is  required. 
We  anticipate  these  authorizations  will 
rarely  be  necessary,  since 
psychotherapy  notes  do  not  include 
information  that  covered  entities 
typically  need  for  treatment,  payment, 
or  other  types  of  health  care  operations. 

In  the  NPRM,  we  proposed  to  permit 
covered  entities  to  use  and  disclose 
psychotherapy  notes  for  all  other 
purposes  permitted  or  required  under 
the  rule  without  authorization.  In  the 
final  rule,  we  specify  a  more  limited  set 
of  uses  and  disclosures  of 
psychotherapy  notes  that  covered 
entities  are  permitted  to  make  without 
authorization.  An  authorization  is  not 
required  for  use  or  disclosure  of 
psychotherapy  notes  when  required  for 
enforcement  purposes,  in  accordance 
with  subpart  C  of  part  160  of  this 
subchapter;  when  mandated  by  law,  in 
accordance  with  §  164.512(a);  when 
needed  for  oversight  of  the  health  care 
provider  who  created  the  psychotherapy 
notes,  in  accordance  with  §  164.512(d); 
when  needed  by  a  coroner  or  medical 
examiner,  in  accordance  with 
§  164.512(g)(1);  or  when  needed  to  avert 
a  serious  and  imminent  threat  to  health 
or  safetv,  in  accordance  with 
§  164.5i2(j)(l)(i).  We  also  provide 
transition  provisions  in  §  164.532 
regarding  the  effect  of  express  legal 


permission  obtained  from  an  individual 
prior  to  the  compliance  date  of  this  rule. 

Section  164.508(b) — Implementation 
Specifications  for  Authorizations 

Valid  and  Defective  Authorizations 

We  proposed  to  require  a  minimum 
set  of  elements  for  authorizations 
requested  by  the  individual  and  an 
additional  set  of  elements  for 
authorizations  requested  by  a  covered 
entity.  We  would  have  permitted 
covered  entities  to  use  and  disclose 
protected  health  information  pursuant 
to  authorizations  containing  the 
applicable  required  elements.  We  would 
have  prohibited  covered  entities  from 
acting  on  an  authorization  if  the 
submitted  document  had  any  of  the 
following  defects: 

•  The  expiration  date  had  passed; 

•  The  form  had  not  been  filled  out 
completely; 

•  The  covered  entity  knew  the 
authorization  had  been  revoked; 

•  The  completed  form  lacked  a 
required  element;  or 

•  The  covered  entity  knew  the 
information  on  the  form  was  false. 

In  §164. 508(b)(1)  of  the  final  rule,  we 
specify  that  an  authorization  containing 
the  applicable  required  elements  (as 
described  below)  is  a  valid 
authorization.  We  clarify  that  a  valid 
authorization  may  contain  additional, 
non-required  elements,  provided  that 
these  elements  are  not  inconsistent  with 
the  required  elements.  Covered  entities 
are  not  required  to  use  or  disclose 
protected  health  information  pursuant 
to  a  valid  authorization.  Our  intent  is  to 
clarify  that  a  covered  entity  that  uses  or 
discloses  protected  health  information 
pursuant  to  an  authorization  meeting 
the  applicable  requirements  will  be  in 
compliance  with  this  rule. 

We  retain  the  provision  prohibiting 
covered  entities  from  acting  on  an 
authorization  if  the  submitted  document 
had  any  of  the  listed  defects,  with  a  few- 
changes.  First,  in  §  164.508(c)(l)(iv)  we 
specify  that  an  authorization  may  expire 
upon  a  certain  event  or  on  a  specific 
date.  For  example,  a  valid  authorization 
may  state  that  it  expires  upon 
acceptance  or  rejection  of  an  application 
for  insurance  or  upon  the  termination  of 
employment  (for  example,  in  an 
authorization  for  disclosure  of  protected 
health  information  for  fitness-for-duty 
purposes)  or  similar  event.  The 
expiration  event  must,  however,  be 
related  to  the  individual  or  the  purpose 
of  the  use  or  disclosure.  An 
authorization  that  purported  to  expire 
on  the  date  when  the  stock  market 
reached  a  specified  level  would  not  be 
valid.  Under  §  164.508(b)(2)(i}.  if  the 


expiration  event  is  known  by  the 
covered  entity  to  have  occurred,  the 
authorization  is  defective.  Second,  we 
clarif\'  that  certain  compound 
authorizations,  as  described  below,  are 
defective.  We  also  clarif\'  that 
authorizations  that  are  not  completely 
filled  out  with  respect  to  the  required 
elements  are  defective.  Finally,  we 
clarif\'  that  an  authorization  with 
information  that  the  covered  entity 
knows  to  be  false  is  defective  only  if  the 
information  is  material. 

As  under  the  proposed  regulation,  an 
authorization  that  the  covered  entity 
knows  has  been  revoked  is  not  a  valid 
authorization.  We  note  that,  although  an 
authorization  must  be  revoked  in 
writing,  the  covered  entity  may  not 
always  "know"  that  an  authorization 
has  been  revoked.  The  writing  require  ' 
for  an  individual  to  revoke  an 
authorization  may  not  always  trigger  ;he 
"knowledge""  required  for  a  covered 
entity  to  consider  an  authorization 
defective.  Conversely,  a  copy  of  the 
written  revocation  is  not  required  before 
a  provider  "knows"'  that  an 
authorization  has  been  revoked. 

Many  authorizations  will  be  obtained 
by  persons  other  than  the  covered 
entity.  If^he  individual  revokes  an 
authorization  by  writing  to  that  other 
person,  and  neither  the  individual  nor 
the  other  person  informs  the  covered 
entity  of  the  revocation,  the  covered 
entity  will  not  "know"  that  the 
authorization  has  been  revoked.  For 
example,  a  government  agency  may 
obtain  an  individual's  authorization  for 

"all  providers  who  have  seen  the 
individual  in  the  past  year"  to  disclose 
protected  health  information  to  the 
agency  for  purposes  of  determining 
eligibility  for  benefits.  The  individual 
may  revoke  the  authorization  by  writing 
to  the  government  agency  requesting 
such  revocation.  We  cannot  require  the 
agency  to  inform  all  covered  entities  to 
whom  it  has  presented  the  authorization 
that  the  authorization  has  been  revoked. 
If  a  covered  entity  does  not  know  of  the 
revocation,  the  covered  entity  will  not 
violate  this  rule  by  acting  pursuant  to 
the  authorization.  At  the  same  time,  if 
the  individual  does  inform  the  covered 
entity  of  the  revocation,  even  orally,  the 
covered  entity  "knows"  that  the 
authorization  has  been  revoked  and  can 
no  longer  treat  the  authorization  as  valid 
under  this  rule.  Thus,  in  this  example, 
if  the  individual  tells  a  covered  entity 
that  the  individual  has  revoked  the 
authorization,  the  covered  entity 

"knows "'  of  the  revocation  and  must 
consider  the  authorization  defective 
under  §  164.508(b)(2). 
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Compound  Authorizations 

E.xcept  for  authorizations  requested  in 
connection  with  a  clinical  trial,  we 
proposed  to  prohibit  covered  entities 
from  combining  an  authorization  for  use 
or  disclosure  of  protected  health 
information  for  purposes  other  than 
treatment,  payment,  or  health  care 
operations  with  an  authorization  or 
consent  for  treatment  {e.g..  an  informed 
consent  to  receive  care)  or  payment 
{e.g..  an  assignment  of  benefits) 

We  clarifv'  the  prohibition  on 
compound  authorizations  in  the  final 
rule.  Other  than  as  described  below. 
§  164.508(b)(3)  prohibits  a  covered 
entity  from  acting  on  an  authorization 
required  under  this  rule  that  is 
combined  with  any  other  document, 
including  any  other  written  legal 
permission  from  the  individual.  For 
e.vample,  an  authorization  under  this 
rule  may  not  be  combined  with  a 
consent  for  use  or  disclosure  of 
protected  health  information  under 
^  164.506.  with  the  notice  of  privacy 
practices  under  §  164  520,  with  any 
other  form  of  written  legal  permission 
for  the  use  or  disclosure  of  protected 
health  information,  with  an  informed 
consent  to  participate  in  research,  or 
with  any  other  form  of  consent  or 
authorization  for  treatment  or  payment. 

There  are  three  exceptions  to  this 
prohibition.  First,  under  «)  164.508(f) 
(described  in  more  detail,  below),  an 
authorization  for  the  use  or  disclosure  of 
protected  health  information  created  for 
research  that  includes  treatment  of  the 
individual  may  be  combined  with  a 
consent  for  the  use  or  disclosure  of  that 
protected  health  information  to  carr>' 
out  treatment,  payment,  or  health  care 
operations  under  ^  164.506  and  with 
other  documents  as  provided  in 
§  164.508(f).  Second,  authorizations  for 
the  use  or  disclosure  of  psvchotherapv 
notes  for  multiple  purposes  mav  be 
combined  in  a  single  document,  but 
may  not  be  combined  with 
authorizations  for  the  use  or  disclosure 
of  other  protected  health  information. 
Third,  authorizations  for  the  use  or 
disclosure  of  protected  health 
information  other  than  psychotherapv 
notes  may  be  combined,  provided  that 
the  covered  entity  has  not  conditioned 
the  provision  of  treatment,  payment, 
enrollment,  or  eligibility  on  obtaining 
the  authorization.  If  a  covered  entitv 
conditions  any  of  these  services  on 
obtaining  an  authorization  from  the 
individual,  as  permitted  in 
§  164.508(b)(4)  and  described  below,  the 
covered  entity  must  not  combine  the 
authorization  with  any  other  document 

The  following  are  examples  of  valid 
compound  authorizations:  an 


authorization  for  the  disclosure  of 
information  created  for  clinical  research 
combined  with  a  consent  for  the  use  or 
disclosure  of  other  protected  health 
information  to  carr\'  out  treatment, 
payment,  and  health  care  operations, 
and  the  informed  consent  to  participate 
in  the  clinical  research;  an  authorization 
for  disclosure  of  psychotherapy  notes 
for  both  treatment  and  research 
purposes:  and  an  authorization  for  the 
disclosure  of  the  individual's 
demographic  information  for  both 
marketing  and  fundraising  purposes. 
Examples  of  invalid  compound 
authorizations  include:  an  authorization 
for  the  disclosure  of  protected  health 
information  for  treatment,  for  research, 
and  for  determining  payment  of  a  claim 
for  benefits,  when  the  t;overed  entity 
will  refuse  to  pay  the  claim  if  the 
individual  does  not  sign  the 
authorization;  or  an  authorization  for 
the  disclosure  of  psychotherapy  notes 
combined  with  an  authorization  to 
disclose  any  other  protected  health 
information. 

Pruhibition  on  Conditioning  Treatment. 
Payment.  Eligibility,  or  Enrollment 

We  proposed  to  prohibit  covered 
entities  from  conditioning  treatment  or 
payment  on  the  provision  by  the 
individual  of  an  authorization,  except 
when  the  authorization  was  requested 
in  c:onnection  with  a  clinical  trial.  In  the 
case  of  authorization  for  use  or 
disclosure  of  psyt;hotherapv  notes  or 
research  information  unrelated  to 
treatment,  we  proposed  to  prohibit 
covered  entities  from  conditioning 
treatment,  payment,  or  enrollment  in  a 
health  plan  on  obtaining  such  an 
authorization. 

We  retain  this  basic  approach  but 
refine  its  application  in  the  final  rule.  In 
addition  to  the  general  prohibition  on 
conditioning  treatment  and  payment, 
covered  entities  are  also  prohibited 
(with  certain  exceptions  described 
below)  from  conditioning  eligibility  for 
benefits  or  enrollment  in  a  health  plan 
on  obtaining  an  authorization.  This 
prohibition  extends  to  all 
authorizations,  not  just  authorizations 
for  use  or  disclosure  of  psychotherapy 
notes.  This  prohibition  is  intended  to 
prevent  covered  entities  from  coercing 
individuals  into  signing  an 
authorization  for  a  use  or  disclosure  that 
is  not  necessary  to  carrv'  out  the  primary 
services  that  the  covered  entity  provides 
to  the  individual.  For  example,  a  health 
care  provider  could  not  refuse  to  treat 
an  individual  because  the  individual 
refused  to  authorize  a  disclosure  to  a 
pharmaceutical  manufacturer  for  the 
purpose  of  marketing  a  new  product. 


We  clarify  the  proposed  research 
exception  to  this  prohibition.  Covered 
entities  seeking  authorization  in 
accordance  with  §  164.508(f)  to  use  or 
disclose  protected  health  information 
created  for  the  piorpose  of  research  that 
includes  treatment  of  the  individual, 
including  clinical  trials,  may  condition 
the  research-related  treatment  on  the 
individual's  authorization.  Permitting 
use  of  protected  health  information  is 
part  of  the  decision  to  receive  care 
through  a  clinical  trial,  and  health  care 
providers  conducting  such  trials  should 
be  able  to  condition  research-related 
treatment  on  the  individual's 
willingness  to  authorize  the  use  or 
disclosure  of  his  or  her  protected  health 
information  for  research  associated  with 
the  trial. 

In  addition,  we  permit  health  plans  to 
condition  eligibility  for  benefits  and 
enrollment  in  the  health  plan  on  the 
individual's  authorization  for  the  use  or 
disclosure  of  protected  health 
information  for  purposes  of  eligibility  or 
enrollment  determinations  relating  to 
the  individual  or  for  its  underwriting  or 
risk-rating  determinations.  We  also 
permit  health  plans  to  condition 
payment  of  a  claim  for  specified  benefits 
on  the  individual's  authorization  for  the 
disclosure  of  information  maintained  by 
another  covered  entity  to  the  health 
plan,  if  the  disclosure  is  necessary  to 
determine  payment  of  the  claim.  These 
exceptions  do  not  apply,  however,  to 
authorization  for  the  use  or  disclosure  of 
psychotherapy  notes.  Health  plans  may 
not  condition  payment,  eligibility,  or 
enrollment  on  the  receipt  of  an 
authorization  for  the  use  or  disclosure  of 
psychotherapy  notes,  even  if  the  health 
plan  intends  to  use  the  information  for 
underwriting  or  payment  purposes. 

Finally,  when  a  covered  entity 
provides  treatment  for  the  sole  purpose 
of  providing  information  to  a  third 
party,  the  covered  entity  may  condition 
the  treatment  on  the  receipt  of  an 
authorization  to  use  or  disclose 
protected  health  information  related  to 
that  treatment.  For  example,  a  covered 
health  care  provider  may  have  a 
contract  with  an  employer  to  provide 
fitness-for-duty  exams  to  the  employer's 
employees.  The  provider  may  refuse  to 
conduct  the  exam  if  an  individual 
refuses  to  authorize  the  provider  to 
disclose  the  results  of  the  exam  to  the 
employer.  Similarly,  a  covered  health 
care  provider  may  have  a  contract  with 
a  life  insurer  to  provide  pre-enrollment 
physicals  to  applicants  for  life  insurance 
coverage.  The  provider  may  refuse  to 
conduct  the  physical  if  an  individual 
refuses  to  authorize  the  provider  to 
disclose  the  results  of  the  physical  to 
the  life  insurer. 


Federal  Register/Vol.  65,  No.  250 / Thursday,  December  28,  2000/Rules  and  Regulations        82517 


Revocation  of  Authorizations 

We  proposed  to  allow  individuals  to 
revoke  an  authorization  at  any  time, 
except  to  the  extent  that  the  covered 
entity  had  taken  action  in  reliance  on 
the  authorization. 

We  retain  this  provision,  but  specify 
that  the  individual  must  revoke  the 
authorization  in  writing.  When  an 
individual  revokes  an  authorization,  a 
covered  entity  that  knows  of  such 
revocation  must  stop  making  uses  and 
disclosures  pursuant  to  the 
authorization  to  the  greatest  extent 
practical.  A  covered  entity  may 
continue  to  use  and  disclose  protected 
health  information  in  accordance  with 
the  authorization  only  to  the  extent  the 
covered  entity  has  taken  action  in 
reliance  on  the  authorization.  For 
example,  a  covered  entity  is  not 
required  to  retrieve  information  that  it 
has  already  disclosed  in  accordance 
with  the  authorization.  (See  above  for 
discussion  of  how  written  revocation  of 
an  authorization  and  knowledge  of  that 
revocation  may  differ.) 

We  also  include  an  additional 
exception.  Under  §  164.508(b)(5), 
individuals  do  not  have  the  right  to 
revoke  an  authorization  if  the 
authorization  was  obtained  as  a 
condition  of  obtaining  insurance 
coverage  and  other  applicable  law 
provides  the  insurer  that  obtained  the 
authorization  with  the  right  to  contest  a 
claim  under  the  policy.  We  intend  this 
exception  to  permit  insurers  to  obtain 
necessar\'  protected  health  information 
during  contestability  periods  under  state 
law.  For  example,  an  individual  may 
not  revoke  an  authorization  for  the 
disclosure  of  protected  health 
information  to  a  life  insurer  for  the 
purpose  of  investigating  material 
misrepresentation  if  the  individual's 
policy  is  still  subject  to  the 
contestability  period. 

Documentation 

In  the  final  rule,  we  clarify  that  a 
covered  entity  must  document  emd 
retain  any  signed  authorization  as* 
required  by  §  164.530(j)  (see  below). 

Section  164.508(c) — Core  Elements  and 
Requirements 

We  proposed  to  require  authorizations 
requested  by  individuals  to  contain  a 
minimum  set  of  elements:  a  description 
of  the  information  to  be  used  or 
disclosed;  the  name  of  the  covered 
entity,  or  class  of  entities  or  persons, 
authorized  to  make  the  use  or 
disclosure;  the  name  or  types  of 
recipient(s)  of  the  information;  an 
expiration  date;  the  individual's 
signatiue  and  date  of  signature;  if  signed 


by  a  representative,  a  description  of  the 
representative's  authority  or 
relationship  to  the  individual;  a 
statement  regarding  the  individual's 
right  to  revoke  the  authorization;  and  a 
statement  that  the  information  may  no 
longer  be  protected  by  the  federal 
privacy  law.  We  proposed  a  model 
authorization  form  that  entities  could 
have  used  to  satisfy  the  authorization 
requirements.  If  the  model  form  was  not 
used,  we  proposed  to  require  covered 
entities  to  use  authorization  forms 
written  in  plain  language. 

We  modify  the  proposed  approach,  by 
eliminating  the  distinction  between 
authorizations  requested  by  the 
individuals  and  authorizations 
requested  by  others.  Instead,  we 
prescribe  a  minimum  set  of  elements  for 
authorizations  and  certain  additional 
elements  when  the  authorization  is 
requested  by  a  covered  entity  for  its  own 
use  or  disclosure  of  protected  health 
information  it  maintains  or  for  receipt  of 
protected  health  information  from 
another  covered  entity  to  carr\'  out 
treatment,  payment,  or  health  care 
operations. 

The  core  elements  are  required  for  all 
authorizations,  not  just  authorizations 
requested  by  individuals.  Individuals 
seek  disclosure  of  protected  health 
information  about  them  to  others  in 
many  circumstances,  such  as  when 
applying  for  life  or  disability  insurance, 
when  government  agencies  conduct 
suitability  investigations,  and  in  seeking 
certain  job  assignments  when  health 
status  is  relevant.  Another  common 
instance  is  tort  litigation,  when  an 
individual's  attorney  needs  individually 
identifiable  health  information  to 
evaluate  an  injury  claim  and  asks  the 
individual  to  authorize  disclosure  of 
records  relating  to  the  injury  to  the 
attorney.  In  each  of  these  situations,  the 
individual  may  go  directly  to  the 
covered  entity  and  ask  it  to  send  the 
relevant  information  to  the  intended 
recipient.  Alternatively,  the  intended 
recipient  may  ask  the  individual  to 
complete  a  form,  which  the  recipient 
will  submit  to  the  covered  entity  on  the 
individual's  behalf,  that  authorizes  the 
covered  entity  to  disclose  the 
information.  Whether  the  authorization 
is  submitted  to  the  covered  entity  by  the 
individual  or  by  another  person  on  the 
individual's  behalf,  the  covered  entity 
maintaining  protected  health 
information  may  not  use  or  disclose  it 
pursuant  to  an  authorization  unless  the 
authorization  meets  the  following 
requirements. 

First,  the  authorization  must  include 
a  description  of  the  information  to  be 
used  or  disclosed,  with  sufficient 
specificity  to  allow  the  covered  entity  to 


know  which  information  the 
authorization  references.  For  example, 
the  authorization  may  include  a 
description  of  "laboraton.'  results  from 
luly  1998"  or  "all  laboratory  results  '  or 
"results  of  MRI  performed  in  |uly 
1998."  The  covered  entity  can  then  use 
or  disclose  that  information  and  only 
that  information.  If  the  covered  entity 
does  not  understand  what  information 
is  covered  by  the  authorization,  the  use 
or  disclosure  is  not  permitted  unless  the 
covered  entity  clarifies  the  request. 

There  are  no  limitations  on  the 
information  that  can  be  authorized  for 
disclosure.  If  an  individual  wishes  to 
authorize  a  covered  entity  to  disclose 
his  or  her  entire  medical  record,  the 
authorization  can  so  specif\'.  In  order  for 
the  covered  entity  to  disclose  the  entire 
medical  record,  the  authorization  must 
be  specific  enough  to  ensure  that  the 
individual  has  a  clear  understanding 
that  the  entire  record  will  be  disclosed. 
For  example,  if  the  Social  Security 
Administration  seeks  authorization  for 
release  of  all  health  information  to 
facilitate  the  processing  of  benefit 
applications,  then  the  description  on  the 
authorization  form  must  specif\'  "all 
health  information"  or  the  equivalent. 

In  some  instances,  a  covered  entity 
may  be  reluctant  to  undertake  the  effort 
to  review  the  record  and  select  portions 
relevant  to  the  request  (or  redact 
portions  not  relevant).  In  such 
circumstances,  covered  entities  ma\ 
provide  the  entire  record  to  the 
individual,  who  may  then  redact  and 
release  the  more  limited  information  to 
the  requestor.  This  rule  does  not  require 
a  covered  entity  to  disclose  information 
pursuant  to  an  individual's 
authorization. 

Second,  the  authorization  must 
include  the  name  or  other  specific 
identification  of  the  person(s)  or  dass  of 
persons  that  are  authorized  to  use  or 
disclose  the  protected  health 
information.  If  an  authorization  permits 
a  class  of  covered  entities  to  disclose 
information  to  an  authorized  person,  the 
class  must  be  stated  with  sufficient 
specificity  so  that  a  covered  entity 
presented  with  the  authorization  will 
know  with  reasonable  certainty  that  the 
individual  intended  the  covered  entity 
to  release  protected  health  information. 
For  example,  a  covered  licensed  nurse 
practitioner  presented  with  an 
authorization  for  "all  physicians"  to 
disclose  protected  health  information 
could  not  know  with  reasonable 
certainty  that  the  individual  intended 
for  the  practitioner  to  be  included  in  the 
authorization. 

Third,  the  authorization  must  include 
the  name  or  other  specific  identification 
of  the  person(s)  or  class  of  persons  to 
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whom  the  covered  entity  is  authorized 
to  make  the  use  or  disclosure.  The 
authorization  must  identify  these 
persons  with  sufficient  specificity  to 
reasonably  permit  a  covered  entity 
responding  to  the  authorization  to 
identify'  the  authorized  user  or  recipient 
of  the  protected  health  information. 
Often,  individuals  provide 
authorizations  to  third  parties,  who 
present  them  to  one  or  more  covered 
entities.  For  example,  an  authorization 
could  be  completed  by  an  individual 
and  given  to  a  government  agency, 
authorizing  the  agency  to  receive 
medical  information  from  anv  health 
care  provider  that  has  treated  the 
individual  within  a  defined  period  of 
time.  Such  an  authorization  is 
permissible  (subject  to  the  other 
requirements  of  this  part)  if  it 
sufficiently  identifies  the  government 
entity  that  is  authorized  to  receive  the 
disclosed  protected  health  information 

Fourth,  the  authorization  must  state 
an  expiration  date  or  event.  This 
expiration  date  or  event  must  either  be 
a  specific  date  (eg..  Ianuar\'  1.  2001).  a 
specific  time  period  (e.g..  one  year  from 
the  date  of  signature),  or  an  event 
directly  relevant  to  the  individual  or  the 
purpose  of  the  use  or  disclosure  (e.g..  for 
the  duration  of  the  individual's 
eru-oUment  with  the  health  plan  that  is 
authorized  to  make  the  use  or 
disclosure).  We  note  that  the  expiration 
date  or  event  is  subject  to  otherwise 
applicable  and  more  stringent  law.  For 
example,  the  National  Association  of 
Insurance  Commissioners'  Insurance 
Information  and  Privacy  Protection 
Model  Act.  adopted  in  at  least  fifteen 
states,  specifies  that  authorizations 
signed  for  the  purpose  of  collecting 
information  in  connection  with  an 
application  for  a  life,  health,  or 
disability  insurance  policy  are 
permitted  to  remain  valid  for  no  longer 
than  thirty  months.  In  those  states,  the 
longest  such  an  authorization  may 
remain  in  effect  is  therefore  thirty 
months,  regardless  of  the  expiration 
date  or  event  indicated  on  the  form 

Fifth,  the  authorization  must  state  that 
the  individual  has  the  right  to  revoke  an 
authorization  in  writing,  except  to  the 
extent  that  action  has  been  taken  in 
reliance  on  the  authorization  or.  if 
applicable,  during  a  contestability 
period.  The  authorization  must  include 
instructions  on  how  the  individual  may 
revoke  the  authorization.  For  example, 
the  person  obtaining  the  authorization 
from  the  individual  can  include  an 
address  where  the  individual  can  send 
a  written  request  for  revocation. 

SLxth,  the  authorization  must  inform 
the  individual  that,  when  the 
information  is  used  or  disclosed 


pursuant  to  the  authorization,  it  may  be 
subject  to  re-disclosure  by  the  recipient 
and  may  no  longer  be  protected  by  this 
rule. 

Seventh,  the  authorization  must 
include  the  individual's  signature  and 
the  date  of  the  signature.  Once  we  adopt 
the  standards  for  electronic  signature, 
another  of  the  required  administrative 
simplification  standards  we  are  required 
to  adopt  under  HIPAA,  an  electronic 
signature  that  meets  those  standards 
will  be  sufficient  under  this  rule.  We  do 
not  require  verification  of  the 
individual's  identity  or  authentication 
of  the  individual's  signature. 

Finally.Wf  the  authorization  is  signed 
by  a  personal  representative  of  the 
individual,  the  representative  must 
indicate  his  or  her  authority  to  act  for 
the  individual. 

As  in  the  proposed  rule,  the 
authorization  must  be  written  in  plain 
language.  See  the  preamble  discussion 
regarding  notice  of  privacy  practices 
(^  164. .520)  for  a  discussion  of  the  plain 
language  requirement.  We  do  not 
provide  a  model  authorization  in  this 
rule  We  will  provide  further  guidance 
on  this  issue  prior  to  the  compliance 
date. 

Section  1 64. 5081  dl — Authorizations 
Requested  by  a  Covered  Entity  for  Its 
C^n  Uses  and  Disclosures 

We  proposed  to  require  covered 
entities  to  include  additional  elements 
in  authorizations  initiated  by  the 
covered  entity.  Before  a  covered  entity 
could  use  or  disclose  protected  health 
information  of  an  individual  pursuant  to 
a  request  the  covered  entity  made,  we 
proposed  to  require  the  entity  to  obtain 
an  authorization  containing  the 
minimum  elements  described  above  and 
the  following  additional  elements: 
except  for  authorizations  requested  for 
clinical  trials,  a  statement  that  the  entity 
will  not  condition  treatment  or  payment 
on  the  individual's  authorization;  a 
description  of  the  purpose  of  the 
requested  use  or  disclosure;  a  statement 
that  the  individual  may  inspect  or  copy 
the  information  to  be  used  or  disclosed 
and  may  refuse  to  sign  the 
authorization;  and,  if  the  use  or 
disclosure  of  the  requested  information 
will  result  in  financial  gain  to  the  entity, 
a  statement  that  such  gain  will  result. 

We  additionally  proposed  to  require 
covered  entities,  when  requesting  an 
individuals  authorization,  to  request 
only  the  minimum  amount  of 
information  necessary  to  accomplish  the 
purpose  for  which  the  request  was 
made.  We  also  proposed  to  require 
covered  entities  to  provide  the 
individual  with  a  copy  of  the  executed 
authorization. 


We  retain  the  proposed  approach,  but 
apply  these  additional  requirements 
when  the  covered  entity  requests  the 
individual's  authorization  for  the 
entity's  own  use  or  disclosure  of 
protected  health  information 
maintained  by  the  covered  entity  itself. 
For  example,  a  health  plan  may  ask 
individuals  to  authorize  the  plan  to 
disclose  protected  health  information  to 
a  subsidiary  to  market  life  insurance  to 
the  individual.  A  pharmaceutical 
company  may  also  ask  a  covered 
provider  to  recruit  patients  for  drug 
research;  if  the  covered  provider  asks 
patients  to  sign  an  authorization  for  the 
provider  to  disclose  protected  health 
information  to  the  pharmaceutical 
company  for  this  research,  this  is  also 
an  authorization  requested  by  a  covered 
entity  for  disclosure  of  protected  health 
information  maintained  by  the  covered 
entity.  When  covered  entities  initiate 
the  authorization  by  asking  individuals 
to  authorize  the  entity  to  use  or  disclose 
protected  health  information  that  the 
entity  maintains,  the  authorization  must 
include  all  of  the  elements  required 
above  as  well  as  several  additional 
elements. 

Authorizations  requested  by  covered 
entities  for  the  covered  entity's  own  use 
or  disclosure  of  protected  health 
information  must  state,  as  applicable 
under  §  164.508(b)(4),  that  the  covered 
entity  will  not  condition  treatment, 
payment,  enrollment,  or  eligibility  on 
the  individual's  authorization  for  the 
use  or  disclosure.  For  example,  if  a 
health  plan  asks  an  individual  to  sign  an 
authorization  for  the  health  plan  to 
disclose  protected  health  information  to 
a  non-profit  advocacy  group  for  the 
advocacy  group's  fundraising  purposes, 
the  authorization  must  contain  a 
statement  that  the  health  plan  will  not 
condition  treatment,  payment, 
eiu-ollment  in  the  health  plan,  or 
eligibility  for  benefits  on  the  individual 
providing  the  authorization. 

Authorizations  requested  by  covered 
entities  for  their  own  uses  and 
disclosures  of  protected  health 
information  must  also  identif\'  each 
purpose  for  which  the  information  is  to 
be  used  or  disclosed.  The  required 
statement  of  purpose(s)  must  provide 
individuals  with  the  facts  they  need  to 
make  an  informed  decision  whether  to 
allow  release  of  the  information.  We 
prohibit  the  use  of  broad  or  blanket 
authorizations  requesting  the  use  or 
disclosure  of  protected  health 
information  for  a  wide  range  of 
unspecified  purposes.  Both  the 
information  that  is  to  be  used  or 
disclosed  and  the  specific  purpose(s)  for 
such  uses  or  disclosures  must  be  stated 
in  the  authorization. 
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Authorizations  requested  by  covered 
entities  for  their  owm  uses  and 
disclosiures  must  also  advise  individuals 
of  certain  rights  available  to  them  under 
this  rule.  The  authorization  must  state 
that  the  individual  may  inspect  or  copy 
the  information  to  be  used  or  disclosed 
as  provided  in  §  164.524  regarding 
access  for  inspection  and  copying  and 
that  the  individual  may  refuse  to  sign 
the  authorization. 

We  alter  the  proposed  requirements 
with  respect  to  authorizations  for  which 
the  covered  entity  will  receive  financial 
gain.  When  the  covered  entity  initiates 
the  authorization  and  the  covered  entity 
will  receive  direct  or  indirect 
remuneration  from  a  third  party  (rather 
than  financial  gain,  as  proposed)  in 
exchange  for  using  or  disclosing  the 
protected  health  information,  the 
authorization  must  include  a  statement 
that  such  remuneration  will  result.  For 
example,  a  health  plan  may  wish  to  sell 
or  rent  its  emollee  mailing  list  or  a 
pharmaceutical  company  may  offer  a 
covered  provider  a  discount  on  its 
products  if  the  provider  obtains 
authorization  to  disclose  the 
demographic  information  of  patients 
with  certain  diagnoses  so  that  the 
company  can  market  new  drugs  to  them 
directly.  In  each  case,  the  covered  entity 
must  obtain  the  individual's 
authorization,  and  the  authorization 
must  include  a  statement  that  the 
covered  entity  will  receive 
remuneration. 

In  §  164.508(d)(2),  we  continue  to 
require  a  covered  entity  that  requests  an 
authorization  for  its  own  use  or 
disclosure  of  protected  health 
information  to  provide  the  individual 
with  a  copy  of  the  signed  authorization. 
While  we  eliminate  from  this  section 
the  provision  requiring  covered  entities 
to  obtain  authorization  for  use  or 
disclosure  of  the  minimiun  necessary 
protected  health  information, 
§  164.514(d)(4)  requires  covered  entities 
to  request  only  the  minimum  necessary 
protected  health  information  to 
accomplish  the  purpose  for  which  the 
request  is  made.  This  requirement 
applies  to  these  authorizations,  as  well 
as  other  requests. 

Section  1 64.508(e) — Authorizations 
Requested  by  a  Covered  Entity  for 
Disclosures  by  Others 

In  the  proposed  rule,  we  would  have 
prohibited  all  covered  entities  from 
requiring  the  individual's  written  legal 
permission  (as  proposed,  an 
"authorization")  for  the  use  or 
disclosure  of  protected  health 
information  to  carry  out  treatment, 
payment,  or  health  care  operations.  We 
generally  eliminate  this  prohibition  in 


the  final  rule,  except  to  specify  that  a 
consent  obtained  by  one  covered  entity 
is  not  effective  to  permit  another 
covered  entity  to  use  or  disclose 
protected  health  information.  See 
§  164.506(a)(5)  and  the  corresponding 
preamble  discussion. 

In  the  final  rule,  if  a  covered  entity 
seeks  the  individual's  written  legal 
permission  to  obtain  protected  health 
information  about  the  individual  from 
another  covered  entity  for  any  purpose, 
it  must  obtain  the  individual's 
authorization  for  the  covered  entity  that 
maintains  the  protected  health 
information  to  make  the  disclosure.  If 
the  authorization  is  for  the  purpose  of 
obtaining  protected  health  information 
for  purposes  other  than  treatment, 
payment,  or  health  care  operations,  the 
authorization  need  only  contain  the  core 
elements  required  by  §  164.508(c)  and 
described  above. 

If  the  authorization,  however,  is  for 
the  purpose  of  obtaining  protected 
health  information  to  carry  out 
treatment,  payment,  or  health  care 
operations,  the  authorization  must  meet 
the  requirements  of  §  164.508(e).  We 
expect  such  authorizations  will  rarely 
be  necessary,  because  we  expect 
covered  entities  that  maintain  protected 
health  information  to  obtain  consents 
that  permit  them  to  make  anticipated 
uses  and  disclosures  for  these  purposes. 
An  authorization  obtained  by  another 
covered  entity  that  authorizes  the 
covered  entity  maintaining  the 
protected  health  information  to  make  a 
disclosure  for  the  same  purpose, 
therefore,  would  be  unnecessary'. 

We  recognize,  however,  that  these 
authorizations  may  be  useful  to 
demonstrate  an  individual's  intent  and 
relationship  to  the  intended  recipient  of 
the  information  when  the  intent  or 
relationship  is  not  already  clear.  For 
example,  a  long  term  care  insurer  may 
need  information  from  an  individual's 
health  care  providers  about  the 
individual's  ability  to  perform  activities 
of  daily  living  in  order  to  determine 
payment  of  a  long  term  care  claim.  The 
providers  that  hold  the  information  may 
not  be  providing  the  long  term  care  and 
may  not,  therefore,  be  aware  of  the 
individual's  coverage  under  the  policy 
or  that  the  individual  is  receiving  long 
term  care  services.  An  authorization 
obtained  by  the  long  term  care  insurer 
will  help  to  demonstrate  these  facts  to 
the  providers  holding  the  information, 
which  will  make  them  more  confident 
that  the  individual  intends  for  the 
information  to  be  shared.  Similarly,  an 
insurer  with  subrogation  obligations 
may  need  health  information  from  the 
enrollee's  providers  to  assess  or 
prosecute  the  claim.  A  patient's  new 


physician  may  also  need  medical 
records  from  the  patient's  prior 
providers  in  order  to  treat  the  patient. 
Without  an  authorization  that 
demonstrates  the  patient's  intent  for  the 
information  to  be  shared,  the  covered 
entity  that  maintains  the  protected 
health  information  may  be  reluctant  to 
provide  the  information,  even  if  that 
covered  entity's  consent  permits  such 
disclosure  to  occur. 

These  authorizations  may  also  be 
useful  to  accomplish  clinical 
coordination  and  integration  among 
covered  entities  that  do  not  meet  the 
definitions  of  affiliated  covered  entities 
or  organized  health  care  arrangements. 
For  example,  safety-net  providers  that 
participate  in  the  Community  Access 
Program  (CAP)  may  not  qualifv'  as 
organized  health  care  arrangements  but 
may  want  to  share  protected  health 
information  with  each  other  in  order  to 
develop  and  expand  integrated  systems 
of  care  for  uninsured  people.  An 
authorization  under  this  section  would 
permit  such  providers  to  receive 
protected  health  information  from  other 
CAP  participants  to  engage  in  such 
activities. 

Because  of  such  concerns,  we  permit 
a  covered  entity  to  request  the 
individuals  authorization  to  obtain 
protected  health  information  from 
another  covered  entity  to  cany  out 
treatment,  payment,  and  health  care 
operations.  In  these  situations,  the 
authorization  must  contain  the  core 
elements  described  above  and  must  also 
describe  each  purpose  of  the  requested 
disclosure. 

With  one  exception,  the  authorization 
must  also  indicate  that  the  authorization 
is  voluntary.  It  must  state  that  the 
individual  may  refuse  to  sign  the 
authorization  and  that  the  covered 
entity  requesting  the  authorization  will 
not  condition  the  provision  of 
treatment,  payment,  enrollment  in  the 
health  plan,  or  eligibility  for  benefits  on 
obtaining  the  individual's  authorization. 
If  the  authorization  is  for  a  disclosure  of 
information  that  is  necessary  to 
determine  payment  of  a  claim  for 
specified  benefits,  however,  the  health 
plan  requesting  the  authorization  may 
condition  the  payment  of  the  claim  on 
obtaining  the  authorization  from  the 
individual.  See  §  164.508(b)(4)(iii).  hi 
this  case,  the  authorization  does  not 
have  to  state  that  the  health  plan  will 
not  condition  payment  on  obtaining  the 
authorization. 

The  covered  entity  requesting  the 
authorization  must  provide  the 
individual  with  a  copy  of  the  signed 
authorization.  We  note  that  the  covered 
entity  requesting  the  authorization  is 
also  subject  to  the  requirements  in 
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§  164.514  to  request  only  the  minimum 
necessan-  information  needed  for  tho 
purpose  of  the  authorization. 

VVe  additionally  note  that,  when  the 
covered  entity  that  maintains  the 
protected  health  information  has 
already  obtained  a  consent  for 
disclosure  of  protected  health 
information  to  carry  out  treatment, 
payment,  and/or  health  care  operations 
under  §  164.506.  and  that  consent 
conflicts  with  an  authorization  obtained 
by  another  covered  entity  under 
§  164.508(e),  the  covered  entity 
maintaining  the  protected  health 
information  is  bound  by  the  more 
restrictive  document.  See  §  164.506(eJ 
and  the  corresponding  preamble 
discussion  for  further  explanation. 

Section  164  5081 1 1 — Authorizations  for 
Uses  and  Disclosures  of  Protected 
Health  Information  Created  for  Research 
that  Includes  Treatment  of  Individuals 

In  the  proposed  rule,  we  would  have 
required  individual  authorization  for 
any  use  or  disclosure  of  research 
information  unrelated  to  treatment.  In 
the  final  rule,  we  eliminate  the  special 
rules  for  this  category  of  information 
and,  instead,  require  covered  entities  to 
obtain  an  authonzaticm  for  the  use  or 
disclosure  of  protected  health 
information  the  covered  entity  creates 
for  the  purpose  of  research  that  includes 
treatment  of  individuals,  except  as 
otherwise  permitted  by  §  164.512(i). 

The  intent  of  this  provision  is  to 
permit  covered  entities  that  conduct 
research  involving  treatment  to  bind 
themselves  to  a  more  limited  scope  of 
uses  and  disclosures  of  research 
information  than  they  would  otherwise 
be  permitted  to  make  with  non-research 
information  Rather  than  creating  a 
single  definition  of  "research 
information."  we  allow  covered  entities 
the  flexibility  to  define  that  subset  of 
protected  health  information  they  create 
during  clinical  research  that  is  not 
necessary  for  treatment,  payment,  or 
health  care  operations  and  that  the 
covered  entity  will  use  or  disclose 
under  more  limited  circumstances  than 
it  uses  or  discloses  other  protected 
health  inMpiation.  In  designing  their 
authorizations ,  we  expect  covered 
entities  to  be  mindful  of  the  often  highly 
sensitive  nature  of  research  information 
and  the  impact  of  individuals'  privacy 
concerns  on  their  willingness  to 
participate  in  research. 

Covered  entities  seeking  authorization 
to  use  or  disclose  protected  health 
information  they  create  for  the  purpose 
of  research  that  includes  treatment  of 
individuals,  including  clinical  trials, 
must  include  in  the  authorization  (in 
addition  to  the  applicable  elements 


required  above)  a  description  of  the 
extent  to  which  some  or  all  of  the 
protected  health  information  created  for 
the  research  will  also  be  used  or 
disclosed  for  purposes  of  treatment, 
payment,  and  health  care  operations. 
For  example,  if  the  covered  entity 
intends  to  seek  reimbursement  from  the 
individual's  health  plan  for  the  routine 
costs  of  care  associated  with  the 
research  protocol,  it  must  explain  in  the 
authorization  the  types  of  information 
that  it  will  provide  to  the  health  plan  for 
this  purpose.  This  information,  and  the 
circumstances  under  which  disclosures 
will  be  made  for  treatment,  payment, 
and  health  care  operations,  may  be  more 
limited  than  the  information  and 
circumstances  described  in  the  covered 
entity's  general  consent  and  notice  of 
privacy  practices.  To  the  extent  the 
covered  entity  limits  itself  to  a  subset  of 
uses  or  disclosures  that  are  otherwise 
permissible  under  the  rule  and  the 
covered  entity's  consent  and  notice,  the 
covered  entity  is  bound  by  the 
statements  made  in  the  research-related 
authorization  In  these  circumstances, 
the  authorization  must  indicate  that  the 
authorization,  not  the  general  consent 
and  notice,  controls. 

If  the  covered  entity's  primary- 
interaction  with  the  individual  is 
through  the  research,  the  covered  entity 
may  combine  the  general  consent  for 
treatment,  payment,  and  health  care 
operations  required  under  §  164.506 
with  this  research  authorization  and 
need  not  obtain  an  additional  consent 
under  §  164.506.  If  the  entity  has 
already  obtained,  or  intends  to  obtain,  a 
separate  consent  as  required  under 
*>  164  506.  the  research  authorization 
must  refer  to  that  consent  and  state  that 
the  practices  described  in  the  research- 
related  authorization  are  binding  on  the 
covered  entity  as  to  the  information 
covered  by  the  research-related 
authorization.  The  research-related 
authorization  may  also  be  combined  in 
the  same  document  as  the  informed 
consent  for  participation  in  the  research. 
This  is  an  exception  to  the  general  rule 
in  §  164.508(b)(3)  that  an  authorization 
under  this  section  may  not  be  combined 
with  any  other  document  (see  above). 

The  covered  entity  must  also  include 
in  the  authorization  a  description  of  the 
extent  to  which  it  will  not  use  or 
disc:lose  the  protected  health 
information  it  obtains  in  connection 
with  the  research  protocol  for  purposes 
that  are  permitted  without  individual 
authorization  under  this  rule  (under 
S^  164.510  and  164.512).  To  the  extent 
that  the  entity  limits  itself  to  a  subset  of 
uses  or  disclosures  that  are  otherwise 
permissible  under  the  rule  and  the 
entity's  notice,  the  entity  is  bound  by 


the  statements  made  in  the  research 
authorization.  In  these  circumstances, 
the  authorization  must  indicate  that  the 
authorization,  not  the  notice,  controls. 
The  covered  entity  may  not,  however, 
purport  to  preclude  itself  from  making 
uses  or  disclosi'     s  that  are  required  by 
law  or  that  are      cessarv'  to  avert  a 
serious  and  imminent  threat  to  health  or 
safety. 

In  some  instances,  the  covered  entity 
may  wish  to  make  a  use  or  disclosure 
of  the  research  information  that  it  did 
not  include  in  its  general  consent  or 
notice  or  for  which  authorization  is 
required  under  this  rule.  To  the  extent 
the  entity  includes  uses  or  disclosures 
in  the  research  authorization  that  are 
otherwise  not  permissible  under  the 
rule  and  the  entity's  consent  and  notice 
of  information  practices,  the  entity  must 
include  all  of  the  elements  required  by 
§§  164.508(c)  and  (d)  in  the  research- 
related  authorization.  The  covered 
entity  is  bound  by  these  statements. 

Research  that  involves  the  delivery  of 
treatment  to  participants  sometimes 
relies  on  existing  health  information, 
such  as  to  determine  eligibility  for  the 
trial.  We  note  that  under 
§  164.508(b)(3)(iii),  the  covered  entity 
may  combine  the  research-related 
authorization  required  under 
§  164.508(f)  with  any  other 
authorization  for  the  use  or  disclosure  of 
protected  health  information  (other  than 
psychotherapy  notes),  provided  that  the 
covered  entity  does  not  condition  the 
provision  of  treatment  on  the  individual 
signing  the  authorization.  For  example, 
a  covered  health  care  provider  that  had 
a  treatment  relationship  with  an 
individual  prior  to  the  individual's 
enrollment  in  a  clinical  trial,  but  that  is 
now  providing  research-related 
treatment  to  the  individual,  may  elect  to 
request  a  compound  authorization  from 
the  individual:  an  authorization  under 
§  164.508(d)  for  the  provider  to  use  the 
protected  health  information  it  created 
prior  to  the  initiation  of  the  research 
that  involves  treatment,  combined  with 
an  authorization  under  §  164.508(f) 
regarding  use  and  disclosure  of 
protected  health  information  the 
covered  provider  will  create  for  the 
purpose  of  the  clinical  trial.  This 
compound  authorization  would  be 
valid,  provided  the  covered  provider 
did  not  condition  the  research-related 
treatment  on  obtaining  the  authorization 
required  under  §  164.508(f),  as 
permitted  in  §  164.508(b)(4)(i). 

However,  we  anticipate  that  covered 
entities  will  almost  always,  if  not 
always,  condition  the  provision  of 
research-related  treatment  on  the 
individual  signing  the  authorization 
under  §  164.508(f)  for  the  covered 
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entity's  use  or  disclosure  of  protected 
health  information  created  for  the 
research.  Therefore,  we  expect  that  the 
vast  majority  of  covered  providers  who 
wish  to  use  or  disclose  protected  health 
information  about  an  individual  that 
will  be  created  for  research  that 
includes  treatment  and  wish  to  use 
existing  protected  health  information 
about  that  individual  for  the  research 
that  includes  treatment,  will  be  required 
to  obtain  two  authorizations  from  die 
individual:  (1)  an  authorization  for  the 
use  and  disclosure  of  protected  health 
information  to  be  created  for  the 
research  that  involves  treatment  of  the 
individual  (as  required  under 
§  164.508(f)).  and  (2)  an  authorization 
for  the  use  of  existing  protected  health 
information  for  the  research  that 
includes  treatment  of  the  individual  (as 
required  under  §  164.508(d)). 

Effect  of  Authorization 

As  noted  in  the  discussion  about 
consents  in  the  preamble  to  §  164.506, 
authorizations  under  this  rule  should 
not  be  construed  to  waive,  directly  or 
indirectly,  any  privilege  granted  under 
federal,  state,  or  local  laws  or 
procedures. 

Section  164.510 — Uses  and  Disclosures 
Requiring  an  Opportunity  for  the 
Individual  To  Agree  or  To  Object 

Introduction 

Section  164.510  of  the  NPRM 
proposed  the  uses  and  disclosures  of 
protected  health  information  that 
covered  entities  could  make  for 
purposes  other  than  treatment,  payment, 
or  health  care  operations  and  for  which 
an  individual  authorization  would  not 
have  been  required.  These  allowable 
uses  and  disclosures  were  designed  to 
permit  and  promote  key  national  health 
care  priorities,  and  to  promote  the 
smooth  operation  of  the  health  care 
system.  In  each  of  these  areas,  the 
proposal  permitted,  but  would  not  have 
required,  covered  entities  to  use  or 
disclose  protected  health  information. 

We  proposed  to  require  covered 
entities  to  obtain  the  individual's  oral 
agreement  before  making  a  disclosure  to 
a  health  care  facility's  directory  or  to  the 
individual's  next-of-kin  or  to  another 
person  involved  in  the  individual's 
health  care.  Because  there  is  an 
expectation  in  these  two  areas  that 
individuals  will  have  some  input  into  a 
covered  entity's  decision  to  use  or 
disclose  protected  health  information, 
we  decided  to  place  disclosures  to 
health  facility  directories  and  to  persons 
involved  in  an  individual's  care  in  a 
separate  section.  In  the  final  rule, 
requirements  regarding  disclosure  of 


protected  health  information  for  facility 
directories  and  to  others  involved  in  an 
individual's  care  are  included  in 
§  164.510(a)  and  §  164.510(b), 
respectively.  In  the  final  rule,  we 
include  in  §  164.510(b)  provisions  to 
address  a  type  of  disclosure  not 
addressed  in  the  NPRM:  disclosures  to 
entities  providing  relief  and  assistance 
in  disasters  such  as  floods,  fires,  and 
terrorist  attacks.  Requirements  for  most 
of  the  remaining  categories  of 
disclosures  addressed  in  proposed 
§  164.510  of  the  NPRM  are  included  in 
a  new  §164.512  of  the  final  rule,  as 
discussed  below.    ' 

Section  164.510  of  the  final  rule 
addresses  situations  in  which  the 
interaction  between  the  covered  entity    " 
and  the  individual  is  relatively  informal 
and  agreements  are  made  orally, 
without  written  authorizations  for  use 
or  disclosure.  In  general,  under  the  final 
rule,  to  disclose  or  use  protected  health 
information  for  these  purposes,  covered 
entities  must  inform  individuals  in 
advance  and  must  provide  a  meaningful 
opportunity  for  the  individual  to 
prevent  or  restrict  the  disclosure.  In 
exceptional  circumstances,  where  even 
this  informal  discussion  cannot 
practicably  take  place,  covered  entities 
are  permitted  to  make  decisions 
regarding  disclosure  or  use  based  on  the 
exercise  of  professional  judgment  of 
what  is  in  the  individual's  best  interest. 

Section  164.510(a) — L'se  and  Disclosure 
for  Facility  Directories 

The  NPRM  proposed  to  allow  covered 
health  care  providers  to  disclose 
through  an  inpatient  facility's  director^' 
a  patient's  name,  location  in  the  facility, 
and  general  health  condition,  provided 
that  the  individual  had  agreed  to  the 
disclosure.  The  NPRM  would  have 
allowed  this  agreement  to  be  oral. 
Pursuant  to  the  NPRM,  when  making 
decisions  about  incapacitated 
individuals,  a  covered  health  care 
provider  could  have  disclosed  such 
information  at  the  entity's  discretion 
and  consistent  with  good  medical 
practice  and  any  prior  expressions  of 
patient  preference  of  which  the  covered 
entity  was  aware. 

The  preamble  to  the  NPRM  listed 
several  factors  that  we  encouraged 
covered  entities  to  take  into  account 
when  making  decisions  about  whether 
to  include  an  incapacitated  patient's 
information  in  the  directon,'.  These 
factors  included:  (1)  Whether  disclosing 
that  an  individual  is  in  the  facility  could 
reasonably  cause  harm  or  danger  to  the 
individual  (e.g.,  if  it  appeared  that  an 
unconscious  patient  had  been  abused 
and  disclosing  the  information  could 
give  the  attacker  sufficient  information 


to  seek  out  the  person  and  repeat  the 
abuse);  (2)  whether  disclosing  a 
patient's  location  within  a  facility 
implicitly  would  give  information  about 
the  patient's  condition  (e.g..  whether  a 
patient's  room  number  revealed  that  he 
or  she  was  in  a  psychiatric  ward):  (3) 
whether  it  was  necessary  or  appropriate 
to  give  information  about  patient  status 
to  family  or  friends  (e.g.,  if  giving 
information  to  a  family  member  about 
an  unconscious  patient  could  help  a 
physician  administer  appropriate 
medications):  and  (4)  whether  an 
individual  had,  prior  to  becoming 
incapacitated,  expressed  a  preference 
not  to  be  included  in  the  directory.  The 
preamble  stated  that  if  a  covered  entity 
learned  of  such  a  preference,  it  would 
be  required  to  act  in  accordance  with 
the  preference. 

Tne  preamble  to  the  NPRM  said  that 
when  individuals  entered  a  facility  in 
an  incapacitated  state  and  subsequently 
gained  the  ability  to  make  their  own 
decisions,  health  facilities  should  ask 
them  within  a  reasonable  time  period 
for  permission  to  include  their 
information  in  the  facility's  directory. 

In  the  final  rule,  we  change  the 
NPRM's  opt-in  authorization 
requirement  to  an  opt-out  approach  for 
inclusion  of  patient  information  in  a 
health  care  facility's  directory.  The  final 
rule  allows  covered  health  care 
providers — which  in  this  case  are  health 
care  facilities — to  include  patient 
information  in  their  director*'  only  if:  (1) 
They  inform  incoming  patients  of  their 
policies  regarding  the  directon,-;  (2)  they 
give  patients  a  meaningful  opportunity 
to  opt  out  of  the  director\'  listing  or  to 
restrict  some  or  all  of  the  uses  and 
disclosures  that  can  be  included  in  the 
directon,';  and  (3)  the  patient  does  not 
object  to  being  included  in  the 
director^'.  A  patient  must  be  allowed,  for 
example,  to  ha\e  his  or  her  name  and 
condition  included  in  the  directors- 
while  not  having  his  or  her  religious 
affiliation  included.  The  facility's  notice 
and  the  individual's  opt-out  or 
restriction  may  be  oral. 

Under  the  final  rule,  subject  to  the 
individual's  right  to  object,  or  known 
prior  expressed  preferences,  a  covered 
health  care  provider  may  disclose  the 
following  information  to  persons  who 
inquire  about  the  individual  by  name: 
(1)  The  individual's  general  condition  in 
terms  that  do  not  communicate  specific 
medical  information  about  the 
individual  (e.g..  fair,  critical,  stable, 
etc.):  and  (2)  location  in  the  facility. 
This  approach  represents  a  slight 
change  to  the  NPRM,  which  did  not 
require  members  of  the  general  public  to 
ask  for  a  patient  by  name  in  order  to 
obtain  directorv  information  and  which. 
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in  fact,  would  have  allowed  covered 
entities  to  disclose  the  individual's 
name  as  part  of  directorv'  information. 

Under  the  final  rule,  we  also  establish 
provisions  for  disclosure  of  director^' 
information  to  clergy  that  are  slightly 
different  from  those  which  apply  for 
disclosure  to  the  general  public.  Subject 
to  the  individual's  right  to  object  or 
restrict  the  disclosure,  the  final  rule 
permits  a  covered  entity  to  disclose  to 
a  member  of  the  clergy:  (1)  The 
individual's  name:  (2)  the  individuals 
general  condition  in  terms  that  do  not 
communicate  specific  medical 
information  about  the  individual;  (3)  the 
individual's  location  in  the  facility;  and 
(4)  the  individual's  religious  affiliation. 
A  disclosure  of  directorv'  information 
may  be  made  to  members  of  the  clergy 
even  if  they  do  not  inquire  about  an 
individual  by  name.  \Ve  note  that  the 
rule  in  no  way  requires  a  covered  health 
care  provider  to  inquire  about  the 
religious  affiliation  of  an  individual,  nor 
must  individuals  supply  that 
information  to  the  facility.  Individuals 
are  free  to  determine  whether  they  want 
their  religious  affiliation  disclosed  to 
clerg\'  through  facility  directories. 

We  believe  that  allowing  clergy  to 
access  patient  information  pursuant  to 
this  section  does  not  violate  the 
Establishment  Clause  of  the  First 
Amendment,  which  prohibits  laws 
"respecting  an  establishment  of 
religion.  '  Courts  traditionally  turn  to 
the  Lemon  test  when  evaluating  laws 
that  might  raise  Establishment  Clause 
concerns.  A  law  does  not  violate  the 
Clause  if  it  has  a  secular  purpose,  is  not 
primarily  to  advance  religion,  and  does 
not  cause  excessive  government 
entanglement  with  religion.  The  privacy 
regulation  passes  this  test  because  its 
purpose  is  to  protect  the  privacy  of 
individuals — regardless  of  their 
religious  affiliation — and  it  does  not 
cause  excessive  government 
entanglement. 

More  specifically,  although  this 
section  provides  a  special  rule  for 
members  of  the  clergy,  it  does  so  as  an 
accommodation  to  patients  who  seek  tti 
engage  in  religious  conduct.  For 
example,  restricting  the  disclosure  of  an 
individual's  religious  affiliation,  room 
number,  and  health  status  to  a  priest 
could  cause  significant  delay  that  would 
inhibit  the  ability  of  a  Catholic  patient 
to  obtain  sacraments  provided  during 
the  last  rites.  We  believe  this 
acconunodation  does  not  violate  the 
Establishment  Clause,  because  it  avoids 
a  government-imposed  restriction  on  the 
disclosure  of  information  that  could 
disproportionately  affect  the  practice  of 
religion.  In  that  way,  it  is  no  different 
from  accommodations  upheld  bv  the 


U.S.  Supreme  Court,  such  as  exceptions 
to  laws  banning  the  use  of  alcohol  in 
religious  ceremonies. 

Tne  final  rule  expands  the 
circumstances  under  which  health  care 
facilities  can  disclose  specified  health 
information  to  the  patient  directorv' 
without  the  patient's  agreement.  Besides 
allowing  such  disclosures  when  patients 
are  incapacitated,  as  the  NPRM  would 
have  allowed,  the  final  rule  allows  such 
disclosures  in  emergency  treatment 
circumstances.  For  e.xample,  when  a 
patient  is  conscious  and  capable  of 
making  a  decision,  but  is  so  seriously 
injured  that  asking  permission  to 
include  his  or  her  information  in  the 
director,'  would  delay  treatment  such 
that  the  patients  health  would  be 
jeopardized,  health  facilities  can  make 
decisions  about  including  the  patient's 
information  in  the  directory'  according 
to  the  same  rules  that  apply  when  the 
patient  is  incapacitated.  The  final  rule 
modifies  the  NPRM  requirements  for 
cases  in  which  an  incapacitated  patient 
is  admitted  to  a  health  care  facility. 
Whereas  the  NPRM  would  have  allowed 
health  care  providers  to  disclose  an 
incapacitated  patient's  information  to 
the  facility's  directory  "at  its  discretion 
and  consistent  with  good  medical 
practice  and  any  prior  expressions  of 
preference  of  which  the  covered  entity 
[was!  aware.  "  the  final  rule  states  that 
in  these  situations  (and  in  other 
emergency  treatment  circumstances), 
covered  health  care  providers  must 
make  the  decision  on  whether  to 
include  the  patient's  information  in  the 
facility's  directory  in  accordance  with 
professional  judgment  as  to  the  patient's 
best  interest.  In  addition,  when  making 
decisions  involving  incapacitated 
patients  and  patients  in  emergency 
situations,  covered  health  care  providers 
may  decide  to  include  some  portions  of 
the  patient's  information  (such  as  name) 
but  not  other  information  (such  as 
location  in  the  facility)  in  order  to 
protect  patient  interests. 

As  in  the  preamble  to  the  NPRM,  we 
encourage  covered  health  care  providers 
to  take  into  account  the  four  factors 
listed  above  when  making  decisions 
about  whether  to  include  patient 
information  in  a  health  care  facility's 
directory  when  patients  are 
incapacitated  or  are  in  an  emergency 
treatment  circumstance.  In  addition,  we 
retain  the  requirement  stated  in  the 
preamble  of  the  NPRM  that  if  a  covered 
health  care  provider  learns  of  an 
incapacitated  patient's  prior  expression 
of  preference  not  to  be  included  in  a 
facility's  director\',  the  facility  must  not 
include  the  patient's  information  in  the 
director^'.  For  cases  involving  patients 
admitted  to  a  health  care  facility  in  an 


incapacitated  or  emergency  treatment 
circumstance  who  during  the  course  of 
their  stay  become  capable  of 
decisionmaking,  the  final  rule  takes  an 
approach  similar  to  that  described  in  the 
NPRM.  The  final  rule  states  that  when 
cin  individual  who  was  incapacitated  or 
in  an  emergency  treatment  circumstance 
upon  admission  to  an  inpatient  facility 
and  whose  condition  stabilizes  such 
that  he  or  she  is  capable  of 
decisionmaking,  a  covered  health  care 
provider  must,  when  it  becomes 
practicable,  inform  the  individual  about 
its  policies  regarding  the  facility's 
directorv'  and  provide  the  opportunity  to 
object  to  the  use  or  disclosure  of 
protected  health  information  about 
themselves  for  the  directory. 

Section  164.510(b}— Uses  and 
Disclosures  for  Involvement  in  the 
Individual's  Care  and  Notification 
Purposes 

In  cases  involving  an  individual  with 
the  capacity  to  make  health  care 
decisions,  the  NPRM  would  have 
allowed  covered  entities  to  disclose 
protected  health  information  about  the 
individual  to  a  next-of-kin,  to  other 
family  members,  or  to  close  personal 
friends  of  the  individual  if  the 
individual  had  agreed  orally  to  such 
disclosure.  If  such  agreement  could  not 
practicably  or  reasonably  be  obtained 
[e.g.,  when  the  individual  was 
incapacitated),  the  NPRM  would  have 
allowed  disclosure  of  protected  health 
information  that  was  directly  relevant  to 
the  person's  involvement  in  the 
individual's  health  care,  consistent  with 
good  health  professional  practices  and 
ethics.  The  SJPRM  defined  next-of-kin  as 
defined  under  state  law. 

Under  the  final  rule,  we  specify  that 
covered  entities  may  disclose  to  a 
person  involved  in  the  current  health 
care  of  the  individual  (such  as  a  family 
member,  other  relative,  close  personal 
friend,  or  any  other  person  identified  by 
the  individual)  protected  health 
information  directly  related  to  the 
person's  involvement  in  the  current 
health  care  of  an  individual  or  payment 
related  to  the  individual's  health  care. 
Such  persons  involved  in  care  and  other 
contact  persons  might  include,  for 
example:  blood  relatives;  spouses: 
roommates;  boyfriends  and  girlfriends; 
domestic  partners;  neighbors;  and 
colleagues.  Inclusion  of  this  list  is 
intended  to  be  illustrative  only,  and  it 
is  not  intended  to  change  current 
practices  with  respect  to:  (1) 
Involvement  of  other  persons  in 
individuals'  treatment  decisions:  (2) 
informal  information-sharing  among 
individuals  involved  in  a  person's  care; 
or  (3)  sharing  of  protected  health 
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information  to  contact  persons  during  a 
disaster.  The  final  rule  also  includes 
new  language  stating  that  covered 
entities  may  use  or  disclose  protected 
health  information  to  notify  or  assist  in 
notification  of  family  members,  personal 
representatives,  or  other  persons 
responsible  for  an  individual's  care  with 
respect  to  an  individual's  location, 
condition,  or  death.  These  provisions 
allow,  for  example,  covered  entities  to 
notify  a  patient's  adult  child  that  his 
father  has  suffered  a  stroke  and  to  tell 
the  person  that  the  father  is  in  the 
hospital's  intensive  care  unit. 

The  final  rule  includes  separate 
provisions  for  situations  in  which  the 
individual  is  present  and  for  when  the 
individual  is  not  present  at  the  time  of 
disclosure.  When  the  individual  is 
present  and  has  the  capacity  to  make  his 
or  her  own  decisions,  a  covered  entity 
may  disclose  protected  health 
information  only  if  the  covered  entity: 
(1)  Obtains  the  individual's  agreement 
to  disclose  to  the  third  parties  involved 
in  their  care;  (2)  provides  the  individual 
with  an  opportunity  to  object  to  such 
disclosure  and  the  individual  does  not 
express  an  objection;  or  (3)  reasonably 
infers  from  the  circumstances,  based  on 
the  exercise  of  professional  judgment, 
that  the  individual  does  not  object  to  the 
disclosure.  Situations  in  which  covered 
providers  may  infer  an  individual's 
agreement  to  disclose  protected  health 
information  pursuant  to  option  (3) 
include,  for  example,  when  a  patient 
brings  a  spouse  into  the  doctor's  office 
when  treatment  is  being  discussed,  and 
when  a  colleague  or  friend  has  brought 
the  individual  to  the  emergency  room 
for  treatment. 

We  proposed  that  when  a  covered 
entity  could  not  practicably  obtain  oral 
agreement  to  disclose  protected  health 
information  to  next-of-kin,  relatives,  or 
those  with  a  close  personal  relationship 
to  the  individual,  the  covered  entity 
could  make  such  disclosures  consistent 
with  good  health  professional  practice 
and  ethics.  In  such  instances,  we 
proposed  that  covered  entities  could 
disclose  only  the  minimum  information 
necessary  for  the  friend  or  relative  to 
provide  the  assistance  he  or  she  was 
providing.  For  example,  health  care 
providers  could  not  disclose  to  a  friend 
or  relative  simply  driving  a  patient 
home  from  the  hospital  extensive 
information  about  the  patient's  surgery 
or  past  medical  history  when  the  friend 
or  relative  had  no  need  for  this 
information. 

The  final  rule  takes  a  similar 
approach.  Under  the  final  rule,  when  an 
individual  is  not  present  (for  example, 
when  a  friend  of  a  patient  seeks  to  pick 
up  the  patient's  prescription  at  a 


pharmacy)  or  when  the  opportimity  to 
agree  or  object  to  the  use  or  disclosure 
cannot  practicably  be  provided  due  to 
the  individual's  incapacity  or  an 
emergency  circumstance,  covered 
entities  may,  in  the  exercise  of 
professional  judgment,  determine 
whether  the  disclosure  is  in  the 
individual's  best  interests  and  if  so, 
disclose  only  the  protected  health 
information  that  is  directly  relevant  to 
the  person's  involvement  with  the 
individual's  health  care.  For  example, 
this  provision  allows  covered  entities  to 
inform  relatives  or  others  involved  in  a 
patient's  care,  such  as  the  person  who 
accompanied  the  individual  to  the 
emergency  room,  that  a  patient  has 
suffered  a  heart  attack  and  to  provide 
updates  on  the  patient's  progress  and 
prognosis  when  the  patient  is 
incapacitated  and  unable  to  make 
decisions  about  such  disclosures.  In 
addition,  this  section  allows  covered 
entities  to  disclose  functional 
information  to  individuals  assisting  in  a 
patient's  care;  for  example,  it  allows 
hospital  staff  to  give  information  about 
a  person's  mobility  limitations  to  a 
friend  driving  the  patient  home  from  the 
hospital.  It  also  allows  covered  entities 
to  use  professional  judgment  and 
experience  with  common  practice  to 
make  reasonable  inferences  of  the 
individual's  best  interest  in  allowing  a 
person  to  act  on  an  individual's  behalf 
to  pick  up  filled  prescriptions,  medical 
supplies.  X-rays,  or  other  similar  forms 
of  protected  health  information.  Thus, 
under  this  provision,  pharmacists  may 
release  a  prescription  to  a  patient's 
friend  who  is  picking  up  the 
prescription  for  him  or  her.  Section 
164.510(b)  is  not  intended  to  disrupt 
most  covered  entities'  current  practices 
or  state  law  with  respect  to  these  types 
of  disclosures. 

This  provision  is  intended  to  allow 
disclosures  directly  related  to  a  patient's 
current  condition  and  should  not  be 
construed  to  allow,  for  example, 
disclosure  of  extensive  information 
about  the  patient's  medical  history  that 
is  not  relevant  to  the  patient's  current 
condition  and  that  could  prove 
embarrassing  to  the  patient.  In  addition, 
if  a  covered  entity  suspects  that  an 
incapacitated  patient  is  a  victim  of 
domestic  violence  and  that  a  person 
seeking  information  about  the  patient 
may  have  abused  the  patient,  covered 
entities  should  not  disclose  information 
to  the  suspected  abuser  if  there  is  reason 
to  believe  that  such  a  disclosure  could 
cause  the  patient  serious  harm,  hi  all  of 
these  situations  regarding  possible 
disclosures  of  protected  health 
information  about  an  patient  who  is  not 


present  or  is  unable  to  agree  to  such 
disclosures  due  to  incapacity  or  other 
emergency  circumstance,  disclosures 
should  be  in  accordance  with  the 
exercise  of  professional  judgment  as  to 
the  patient's  best  interest. 

Tnis  section  is  not  intended  to 
provide  a  loophole  for  avoiding  the 
rule's  other  requirements,  and  it  is  not 
intended  to  allow  disclosures  to  a  broad 
range  of  individuals,  such  as  journalists 
who  may  be  curious  about  a  celebrity's 
health  status.  Rather,  it  should  be 
construed  narrowly,  to  allow 
disclosiu-es  to  those  with  the  closest 
relationships  with  the  patient,  such  as 
family  members,  in  circumstances  when 
a  patient  is  imable  to  agree  to  disclosure 
of  his  or  her  protected  health 
information.  Furthermore,  when  a 
covered  entity  cannot  practicably  obtain 
an  individued's  agreement  before 
disclosing  protected  health  information 
to  a  relative  or  to  a  person  involved  in 
the  individual's  care  and  is  making 
decisions  about  such  disclosures 
consistent  with  the  exercise  of 
professional  judgment  regarding  the 
individual's  best  interest,  covered 
entities  must  take  into  account  whether 
such  a  disclosure  is  likely  to  put  the 
individual  at  risk  of  serious  harm. 

Like  the  NPRM,  the  final  rule  does  not 
require  covered  entities  to  verify  the 
identity  of  relatives  or  other  individuals 
involved  in  the  individual's  care. 
Rather,  the  individual's  act  of  involving 
the  other  persons  in  his  or  her  care 
suffices  as  verification  of  their  identity. 
For  example,  the  fact  that  a  person 
brings  a  family  member  into  the  doctor's 
office  when  treatment  information  will 
be  discussed  constitutes  verification  of 
the  involved  person's  identity  for 
purposes  of  this  rule.  Likewise,  the  fact 
that  a  friend  arrives  at  a  pharmacy  and 
asks  to  pick  up  a  specific  prescription 
for  an  individual  effectively  verifies  that 
the  friend  is  involved  in  the  individual's 
care,  and  the  rule  allows  the  pharmacist 
to  give  the  filled  prescription  to  the 
ftiend. 

We  also  clarify  that  the  final  rule  does 
not  allow  covered  entities  to  assume 
that  an  individual's  agreement  at  one 
point  in  time  to  disclose  protected 
health  information  to  a  relative  or  to 
another  person  assisting  in  the 
individual's  care  implies  agreement  to 
disclose  protected  health  information 
indefinitely  in  the  future.  We  encourage 
the  exercise  of  professional  judgment  in 
determining  the  scope  of  the  person's 
involvement  in  the  individual's  care 
and  the  time  period  for  which  the 
individual  is  agreeing  to  the  other 
person's  involvement.  For  example,  if  a 
friend  simply  picks  up  a  patient  from 
the  hospital  but  has  played  no  other  role 
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in  the  individual's  care,  hospital  staff 
should  not  call  the  friend  to  disclose  lab 
test  results  a  month  after  the  initial 
encounter  with  the  friend.  However,  if 
a  patient  routinely  brings  a  spouse  into 
the  doctor's  office  when  treatment  is 
discussed,  a  phvsician  can  infer  that  the 
spouse  is  playing  a  long-term  role  in  the 
patient's  care,  and  the  rule  allows 
disclosure  of  protected  health 
information  to  the  spouse  consistent 
with  his  or  her  role  in  the  patient's  care, 
for  example,  discussion  of  treatment 
options. 

The  NPRM  did  not  specifically 
address  situations  in  which  disaster 
relief  organizations  may  seek  to  obtain 
protected  health  information  from 
covered  entities  to  help  coordinate  the 
individual's  care,  or  to  notif\'  family  or 
friends  of  an  individual's  location  or 
general  condition  in  a  disaster  situation. 
In  the  final  rule,  we  account  for  disaster 
situations  in  this  paragraph. 
Specificallv.  we  allow  covered  entities 
to  use  or  disclose  protected  health 
information  without  individual 
agreement  to  federal,  state,  or  local 
government  agencies  engaged  in  disaster 
relief  activities,  as  well  as  to  private 
disaster  relief  or  disaster  assistance 
organizations  (such  as  the  Red  Cross) 
authorized  by  law  or  by  their  charters  to 
assist  in  disaster  relief  efforts,  to  allow 
these  organizations  to  earn,'  out  their 
responsibilities  in  a  specific  disaster 
situation.  Covered  entities  may  make 
these  disclosures  to  disaster  relief 
organizations,  for  e.xample,  so  that  these 
organizations  can  help  family  members, 
friends,  or  others  involved  in  the 
individuals  care  to  locate  individuals 
affected  b\'  a  disaster  and  to  inform 
them  of  the  individuals  general  health 
condition.  This  provision  also  allows 
disclosure  of  information  to  disaster 
relief  or  disaster  assistance 
organizations  so  that  these  organizations 
can  help  individuals  obtain  needed 
medical  care  for  injuries  or  other  health 
conditions  caused  by  a  disaster 

We  encourage  disaster  relief 
organizations  to  protect  the  privacy  of 
individual  health  information  to  the 
extent  practicable  in  a  disaster  situation 
However,  we  recognize  that  the  nature 
of  disaster  situations  often  makes  it 
impossible  or  impracticable  for  disaster 
relief  organizations  and  covered  entities 
to  seek  individual  agreement  or 
authorization  before  disclosing 
protected  health  information  necessar>' 
for  providing  disaster  relief.  Thus,  we 
note  that  we  do  not  intend  to  impede 
disaster  relief  organizations  in  their 
critical  mission  to  save  lives  and  reunite 
loved  ones  and  friends  in  disaster . 
situations. 


Section  164,512 — Uses  and  Disclosures 
for  Which  Consent,  an  Authorization, 
or  Opportunity  To  Agree  or  Object  Is 
Not  Required 

Introduction 

The  final  rules  requirements 
regarding  disclosures  for  directorv' 
information  and  to  family  members  or 
others  involved  in  an  individual's  care 
are  in  a  section  separate  from  that 
covering  disclosures  allowed  for  other 
national  priority  purposes.  In  the  final 
rule,  we  place  most  of  the  other 
disclosures  for  national  priority 
purposes  in  a  new  <»  l(i4.512. 

As  in  the  NPRM,  in  t^  1G4.512  of  the 
final  rule,  we  allow  covered  entities  to 
make  these  national  priority  uses  and 
disclosures  without  individual 
authorization.  As  in  the  NPRM,  these 
uses  and  di.sclosures  are  discretionary-. 
Covered  entities  are  free  to  decide 
whether  or  not  to  use  or  disclose 
protected  health  information  for  any  or 
all  of  the  permitted  categories.  However, 
as  in  the  NPRM,  nothing  in  the  final 
rule  provides  authority  for  a  covered 
entity  to  restrict  or  refuse  to  make  a  use 
or  disclosure  mandated  by  other  law. 

The  new  §  164.512  includes 
paragraphs  on:  Uses  and  disclosures 
retjuired  by  law;  uses  and  disclosures 
for  public  health  activities:  disclosures 
about  victims  of  abuse,  neglect,  or 
domestic  violence;  uses  and  disclosures 
for  health  oversight  activities; 
disclosures  for  judicial  and 
administrative  proceedings:  disclosures 
for  law  enforcement  purposes:  uses  and 
disclosures  about  decedents;  uses  and 
disclosures  for  cadaveric  donation  of 
organs,  eyes,  or  tissues:  uses  and 
disclosures  for  research  purposes:  uses 
and  disclosures  to  avert  a  serious  threat 
to  health  or  safety  (which  we  had  called 
"emergency  circumstances"  in  the 
NPRM);  uses  and  disclosures  for 
specialized  government  functions 
(referred  to  as  "specialized  classes"  in 
the  NPRM):  and  disclosures  to  comply 
with  workers'  compensation  laws. 

Section  164.512(c)  in  the  final  rule, 
which  addresses  uses  and  disclosures 
regarding  adult  victims  of  abuse,  neglect 
and  domestic  violence,  is  new,  although 
it  incorporates  some  provisions  from 
proposed  §  164.510  of  the  NPRM.  In  the 
final  rule  we  also  eliminate  proposed 
«j  164..TlO(g)  on  government  health  data 
systems  and  proposed  §  164.510(i)  on 
banking  and  payment  processes.  These 
changes  are  discussed  below. 

Approach  to  L'sc  of  Protected  Health 
Information 

Proposed  §  164.510  of  the  NPRM 
included  specific  subparagraphs 
addressing  uses  of  protected  health 


information  by  covered  entities  that 
were  also  public  health  agencies,  health 
oversight  agencies,  government  entities 
conducting  judicial  or  administrative 
proceedings,  or  government  heath  data 
systems.  Such  covered  entities  could 
use  protected  health  information  in  all 
instances  for  which  they  could  disclose 
the  information  for  these  purposes.  In 
the  final  rule,  as  discussed  below,  we 
retain  this  language  in  the  paragraphs 
on  public  health  activities  and  health 
oversight.  However,  we  eliminate  this 
clause  with  respect  to  uses  of  protected 
health  information  for  judicial  and 
administrative  proceedings,  because  we 
no  longer  believe  that  there  would  be 
any  situations  in  which  a  covered  entity 
would  also  be  a  judicial  or 
administrative  tribunal.  Proposed 
§  164.510(e)  of  the  NPRM,  regarding 
disclosure  of  protected  health 
information  to  coroners,  did  not  include 
such  a  provision.  In  the  final  rule  we 
have  added  it  because  we  believe  there 
are  situations  in  which  a  covered  entity, 
for  example,  a  public  hospital 
conducting  post-mortem  investigations, 
may  need  to  use  protected  health 
information  for  the  same  purposes  for 
which  it  would  have  disclosed  the 
information  to  a  coroner. 

While  the  right  to  request  restrictions 
under  §  164.522  and  the  consents 
required  under  §  164.506  do  not  apply 
to  the  use  and  disclosiu-e  of  protected 
health  information  under  §  164.512,  we 
do  not  intend  to  preempt  any  state  or 
other  restrictions,  or  any  right  to  enforce 
such  agreements  or  consents  under 
other  law. 

We  note  that  a  covered  entity  may  use 
or  disclose  protected  health  information 
as  permitted  by  and  in  accordance  with 
one  of  the  paragraphs  of  §  164.512, 
regardless  of  whether  that  use  or 
disclosure  fails  to  meet  the  requirements 
for  use  or  disclosure  under  a  different 
paragraph  in  §  164.512  or  elsewhere  in 
the  rule. 

Verification  for  Disclosures  Under 
§164.512 

In  §  164.510(a)  of  the  NPRM.  we 
proposed  that  covered  entities  verif\-  the 
identity  and  authority  of  persons  to 
whom  they  made  disclosure  under  the 
section.  In  the  final  rule,  we  generally 
have  retained  the  proposed 
requirements.  Verification  requirements 
are  discussed  in  §  164.514  of  the  final 
rule. 

Section  164.512(a}— Uses  and 
Disclosures  Required  by  Law 

In  the  NPRM  we  would  have  allowed 
covered  entities  to  use  or  disclose 
protected  health  information  without 
individual  authorization  where  such  use 
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or  disclosure  was  required  by  other  law, 
as  long  as  the  use  or  disclosure  met  all 
relevant  requirements  of  such  law. 
However,  a  legally  mandated  use  or 
disclosure  which  fell  into  one  or  more 
of  the  national  priority  purposes 
expressly  identified  in  proposed 
§  164.510  of  the  NPRM  would  have  been 
subject  to  the  terms  and  conditions 
specified  by  the  applicable  paragraph  of 
proposed  §  164.510.  Thus,  a  disclosure 
required  by  law  would  have  been 
allowed  only  to  the  extent  it  was  not 
otherwise  prohibited  or  restricted  by 
another  provision  in  proposed 
§  164.510.  For  example,  mandatory 
reporting  to  law  enforcement  officials 
would  not  have  been  allowed  unless 
such  disclosiu-es  conformed  to  the 
requirements  of  proposed  §  164.510(f)  of 
the  NPRM,  on  uses  and  disclosures  for 
law  enforcement  purposes.  As 
explained  in  the  NPRM,  this  provision 
was  not  intended  to  obstruct  access  to 
information  deemed  important  enough 
by  federal,  state  or  other  government 
authorities  to  require  it  by  law. 

hi  §  164.512(a)  of  the  final  rule,  we 
retain  the  proposed  approach,  and  we 
permit  covered  entities  to  comply  with 
laws  requiring  the  use  or  disclosure  of 
protected  health  information,  provided 
the  use  or  disclosure  meets  and  is 
limited  to  the  relevant  requirements  of 
such  other  laws.  To  more  clearly 
address  where  the  substantive  and 
procedural  requirements  of  other 
provisions  in  this  section  apply,  we 
have  deleted  the  general  sentence  from 
the  NPRM  which  stated  that  the 
provision  "does  not  apply  to  uses  or 
disclosures  that  are  covered  by 
paragraphs  (b)  through  (m)"  of  proposed 
§  164.510.  Listead,  in  §  164.512  (a)(2)  we 
list  the  specific  paragraphs  that  have 
additional  requirements  with  which 
covered  entities  must  comply.  They  are 
disclosures  about  victims  of  abuse, 
neglect  or  domestic  violence 
(§  164.512(c)),  for  judicial  and 
administrative  proceedings 
(§  164.512(e)),  and  for  law  enforcement 
purposes  (§  164.512(f)).  We  include  a 
new  definition  of  "required  by  law." 
See  §  164.501.  We  clarify  that  the 
requirements  provided  for  in 
§  164.514(h)  relating  to  verification 
apply  to  disclosures  under  this 
paragraph.  Those  provisions  require 
covered  entities  to  verify  the  identity 
and  authority  of  persons  to  whom  they 
make  disclosiu^s.  We  note  that  the 
minimum  necessary  requirements  of 
§  164.514(d)  do  not  apply  to  disclosures 
made  under  this  paragraph. 

We  note  that  this  rule  does  not  affect 
what  is  required  by  other  law,  nor  does 
it  compel  a  covered  entity  to  make  a  use 
or  disclosure  of  protected  health 


information  required  by  the  legal 
demands  or  reporting  requirements 
listed  in  the  definition  of  "required  by 
law."  Covered  entities  will  not  be 
sanctioned  imder  this  rule  for 
responding  in  good  faith  to  such  legal 
process  and  reporting  requirements. 
However,  nothing  in  this  rule  affects, 
either  by  expanding  or  contracting,  a 
covered  entity's  right  to  challenge  such 
process  or  reporting  requirements  under 
other  laws.  The  only  disci osiu-es  of 
protected  health  information  compelled 
by  this  rule  are  disclosures  to  an 
individual  (or  the  personal 
representative  of  an  individual)  or  to  the 
Secretary  for  the  purposes  of  enforcing 
this  rule. 

Uses  and  disclosures  permitted  under 
this  paragraph  must  be  limited  to  the 
protected  health  information  necessary 
to  meet  the  requirements  of  the  law  that 
compels  the  use  or  disclosure.  For 
example,  disclosures  pursuant  to  an 
administrative  subpoena  are  limited  to 
the  protected  health  information 
authorized  to  be  disclosed  on  the  face  of 
the  subpoena. 

Section  164.512(b) — Uses  and 
Disclosures  for  Public  Health  Activities 

The  NPRM  would  have  allowed 
covered  entities  to  disclose  protected 
health  information  without  individual 
authorization  to:  (1)  A  public  health 
authority  authorized  by  law  to  collect  or 
receive  such  information  for  the 
purpose  of  preventing  or  controlling 
disease,  injury,  or  disability,  including, 
but  not  limited  to,  the  reporting  of 
disease,  injury,  vital  events  such  as  birth 
or  death,  and  the  conduct  of  public 
health  surveillance,  public  health 
investigations,  and  public  health 
interventions;  (2)  a  public  health 
authority  or  other  appropriate  authority 
authorized  by  law  to  receive  reports  of 
child  abuse  or  neglect;  (3)  a  person  or 
entity  other  than  a  governmental 
authority  that  could  demonstrate  or 
demonstrated  that  it  was  acting  to 
comply  with  requirements  or  direction 
of  a  public  health  authority:  or  (4)  a 
person  who  may  have  been  exposed  to 
a  communicable  disease  or  may 
otherwise  be  at  risk  of  contracting  or 
spreading  a  disease  or  condition  and 
was  authorized  by  law  to  be  notified  as 
necessary  in  the  conduct  of  a  public 
health  intervention  or  investigation. 

In  the  final  rule,  we  broaden  the  scope 
of  permissible  disclosures  pursuant  to 
item  (1)  listed  above.  We  narrow  the 
scope  of  disclosures  permissible  under 
item  (3)  of  this  list,  and  we  add  language 
to  clarify  the  scope  of  permissible 
disclosures  with  respect  to  item  (4)  on 
the  list.  We  broaden  the  scope  of 
allowable  disclosures  regarding  item  (1) 


by  allowing  covered  entities  to  disclose 
protected  health  information  not  only  to 
U.S.  public  health  authorities  but  also, 
at  the  direction  of  a  public  health 
authority,  to  an  official  of  a  foreign 
goverrunent  agency  that  is  acting  in 
collaboration  with  a  public  health 
authority.  For  example,  we  allow 
covered  entities  to  disclose  protected 
health  information  to  a  foreign 
government  agency  that  is  collaborating 
with  the  Centers  for  Disease  Control  and 
Prevention  to  limit  the  spread  of 
infectious  disease. 

We  narrow  the  conditions  under 
which  covered  entities  may  disclose 
protected  health  information  to  non- 
government entities.  We  allow  covered 
entities  to  disclose  protected  health 
information  to  a  person  subject  to  the 
FDA's  jurisdiction,  for  the  following 
activities:  to  report  adverse  events  (or 
similar  reports  with  respect  to  food  or 
dietar>'  supplements),  product  defects  or 
problems,  or  biological  product 
deviations,  if  the  disclosure  is  made  to 
the  person  required  or  directed  to  report 
such  information  to  the  FDA;  to  track 
products  if  the  disclosure  is  made  to  a 
person  required  or  directed  by  the  FDA 
to  track  the  product;  to  enable  product 
recalls,  repairs,  or  replacement, 
including  locating  and  notifying 
individuals  who  have  received  products 
regarding  product  recalls,  withdrawals, 
or  other  problems:  or  to  conduct  post- 
marketing surveillance  to  comply  with 
requirements  or  at  the  direction  of  the 
FDA. 

The  terms  included  in 
§  164.512(b)(iii)  are  intended  to  have 
both  their  commonly  understood 
meanings,  as  well  as  any  specialized 
meanings,  pursuant  to  the  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321  et  seq.) 
or  the  Public  Health  Service  Act  (42 
U.S.C.  201  et  seq.).  For  example,  "post- 
marketing sur\'eillance"  is  intended  to 
mean  activities  related  to  determining 
the  safety  or  effectiveness  of  a  product 
after  it  has  been  approved  and  is  in 
commercial  distribution,  as  well  as 
certain  Phase  IV  (post-approval) 
commitments  by  pharmaceutical 
companies.  With  respect  to  devices, 
"post-marketing  surveillance"  can  be 
construed  to  refer  to  requirements  of 
section  522  of  the  Food,  Drug,  and 
Cosmetic  Act  regarding  certain 
implanted,  life-sustaining,  or  life- 
supporting  devices.  The  term  "track" 
includes,  for  example,  tracking  devices 
under  section  519(e)  of  the  Food,  Drug, 
and  Cosmetic  Act,  units  of  blood  or 
other  blood  products,  as  well  as  trace- 
backs  of  contaminated  food. 

In  §  164.512(b)(iii),  the  term 
"required"  refers  to  requirements  in 
statute,  regulation,  order,  or  other 
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legally  binding  authority  f>xerc:isfil  by 
the  FDA  The  term  "directed."  as  used 
in  this  set:tion.  includes  other  official 
agencv  communications  such  as 
guidance  documents. 

We  note  that  under  this  provision,  a 
covered  entit\  mav  disclose  protected 
health  information  to  a  non- 
governmental organization  without 
individual  authorization  for  inclusion  in 
a  private  data  base  or  registry-  only  if  the 
disclosure  is  otherwise  for  one  of  the 
purposes  described  in  this  provision 
{f.g.  for  tracking  products  pursuant  to 
FDA  direction  or  requirements,  for  post- 
marketuig  surveillance  to  comply  with 
FD.-\  requirements  or  direction! 

To  make  a  disclosure  that  is  not  for 
one  of  these  activities,  covered  entities 
must  obtain  individual  authorization  or 
must  meet  the  requirements  of  another 
provision  of  this  rule  For  example, 
covered  entities  may  disclose  protected 
health  information  to  emplovers  for 
inclusion  in  a  workplace  surveillance 
database  only:  with  individual 
authorization;  if  the  disclosure  is 
required  by  law;  if  the  disclosure  meets 
the  requirements  of  <?  164  512(b)(v);  or  if 
the  disclosure  meets  the  conditions  of 
another  provision  of  this  regulation, 
such  as  ^  154.512(i)  relating  to  research 
Similarly,  if  a  pharmaceutical  companv 
seeks  to  create  a  registrx'  containing 
protected  health  information  about 
individuals  who  had  taken  a  drug  that 
the  pharmaceutical  companv  had 
developed.  c:overed  entities  may 
disclose  protected  health  information 
without  authorization  to  the 
pharmaceutical  company  pursuant  to 
FDA  requirements  or  direction.  If  the 
pharmaceutical  conipany's  registry  is 
not  for  any  of  these  purposes,  covered 
entities  may  disclose  protected  health 
information  to  it  only  with  patient 
authorization,  if  required  by  law,  or  if 
disclosure  meets  the  conditions  oi 
another  provision  of  this  rule. 

The  final  rule  continues  to  permit 
covered  entities  to  disclose  protected 
health  information  without  individual 
authorization  directly  to  public  health 
authorities,  such  as  the  Food  and  Drug 
Administration,  the  Occupational  Safety 
and  Health  Administration,  the  Centers 
for  Disease  Cf)ntrol  and  Prevention,  as 
well  as  state  and  local  public  health 
departments,  for  public  health  purposes 
as  specified  in  the  NPRM. 

Tne  final  rule  retains  the  NPRM 
provision  allowing  covered  entities  to 
disclose  protected  health  information  to 
public  health  authorities  or  other 
appropriate  government  authorities 
authorized  by  law  to  receive  reports  of 
child  abuse  or  neglect.  In  addition,  we 
clarify  the  NfPRM's  provision  regarding 
disclosure  of  protected  health 


information  to  persons  who  may  have 
been  exposed  to  a  communicable 
disease  or  who  mav  otherwise  be  at  risk 
of  contracting  or  spreading  a  disease  or 
condition.  Under  the  final  rule,  covered 
entities  may  disclose  protected  health 
information  to  such  individuals  when 
the  covered  entity  or  public  health 
authority  is  authorized  by  law  to  notif\' 
these  individuals  as  necessary  in  the 
conduct  of  a  public  health  intervention 
or  investigation. 

In  addition,  as  in  the  NPRM.  under 
the  final  rule,  a  covered  entitv  that  is 
acting  as  a  public  health  authority — for 
example,  a  public  hospital  conducting 
infectious  disease  surveillance  in  its 
role  as  an  arm  of  the  public  health 
department — mav  u.se  protected  health 
information  in  all  cases  for  which  it  is 
allowed  to  disclose  such  information  for 
public  health  activities  as  described 
above. 

The  proposed  rule  did  not  contain  a 
specific  provision  relating  to  disclosures 
by  covered  health  care  providers  to 
employers  concerning  work-related 
injuries  or  illnesses  or  workplace 
medical  surveillance.  Under  the 
proposed  rule,  a  covered  entitv  would 
have  been  permitted  to  disclose 
protected  health  information  without 
individual  authorization  for  public 
health  purposes  to  private  person  if  the 
person  ciiuld  demonstrate  that  it  was 
acting  to  complv  with  requirements  or 
at  the  direction  of  a  public  health 
authoritv 

As  discussed  above,  in  the  final  rule 
we  narrow  the  scope  of  this  paragraph 
as  it  applies  to  disclosures  to  persons 
other  than  public  health  authorities.  To 
ensure  that  ct)vered  health  c;are 
providers  may  make  disclosures  of 
protected  health  information  without 
individual  authorization  to  employers 
when  appropriate  under  federal  and 
state  laws  addressing  work-related 
injuries  and  illnesses  or  workplace 
medical  surveillance,  we  include  a  new 
provision  in  the  final  rule.  The 
provisif)n  permits  covered  health  care 
providers  who  provide  health  care  as  a 
workforce  member  of  or  at  the  request 
of  an  employer  to  disclose  to  that 
employer  protected  health  information 
concerning  work-related  injuries  or 
illnesses  or  workplace  medical 
surveillance  in  situations  where  the 
employer  has  a  duty  under  the 
Occupational  .Safety  and  Health  Act,  the 
Federal  Mine  Safety  and  Health  Act,  or 
under  a  similar  state  law,  to  keep 
records  on  or  act  on  such  information. 
For  example.  OSHA  regulations  in  29 
CFR  part  1904  require  employers  to 
record  work-related  injuries  and 
illnesses  if  medical  treatment  is 
necessar>';  MSHA  regulations  at  30  CFR 


part  50  require  mine  operators  to  report 
injuries  and  illnesses  experienced  by 
miners.  Similarly.  OSHA  rules  require 
employers  to  monitor  employees' 
exposure  to  certain  substances  and  to 
remove  employees  from  exposure  when 
toxic  thresholds  have  been  met.  To 
obtain  the  relevant  health  information 
necessary  to  determine  whether  an 
injur\'  or  illness  should  be  recorded,  or 
whether  an  employee  must  be  medically 
removed  from  exposure  at  work, 
employers  must  refer  employees  to 
health  care  providers  for  examination 
and  testing. 

OSHA  and  MSHA  rules  do  not 
impose  duties  directly  upon  health  care 
providers  to  disclose  health  information 
pertaining  to  recordkeeping  and  medical 
monitoring  requirements  to  employers. 
Rather,  these  rules  operate  on  the 
presumption  that  health  care  providers 
who  provide  services  at  the  request  of 
an  employer  will  be  able  to  disclose  to 
the  employer  work-related  health 
information  necessarv'  for  the  employer 
to  fulfill  its  compliance  obligations. 
This  new  provision  permits  covered 
entities  to  make  disclosures  necessary 
for  the  effective  functioning  of  OSHA 
and  MSHA  requirements,  or  those  of 
similar  state  laws,  by  permitting  a 
health  care  provider  to  make  disclosures 
without  the  authorization  of  the 
individual  concerning  work-related 
injuries  or  illnesses  or  workplace 
medical  surveillance  in  situations  where 
the  employer  has  a  duty  under  OSHA 
and  MSHA  requirements,  or  under  a 
similar  state  laws,  to  keep  records  on  or 
act  on  such  information. 

We  require  health  care  providers  who 
make  disclosures  to  employers  under 
this  provision  to  provide  notice  to 
individuals  that  it  discloses  protected 
health  information  to  employers  relating 
to  the  medical  surveillance  of  the 
workplace  and  work-related  illnesses 
and  injuries.  The  notice  required  under 
this  provision  is  separate  from  the 
notice  required  under  §  164.520.  The 
notice  required  under  this  provision 
may  be  met  giving  a  copy  of  the  notice 
to  the  individual  at  the  time  it  provides 
the  health  care  services,  or,  if  the  health 
care  services  are  provided  on  the  work 
site  of  the  employer,  by  posting  the 
notice  in  a  prominent  place  at  the 
location  where  the  health  care  services 
are  provided. 

This  provision  applies  only  when  a 
covered  health  care  provider  provides 
health  care  services  as  a  workforce 
member  of  or  at  the  request  of  an 
employer  and  for  the  purposes 
discussed  above.  The  provision  does  not 
affect  the  application  of  this  rule  to 
other  health  care  provided  to 
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individuals  or  to  their  relationship  with 
health  care  providers  that  they  select. 

Section  164.512(c) — Disclosures  About 
Victims  of  Abuse,  Neglect  or  Domestic 
Violence 

The  NPRM  included  two  provisions 
related  to  disclosures  about  persons 
who  are  victims  of  abuse.  In  the  NPRM, 
we  would  have  allowed  covered  entities 
to  report  child  abuse  to  a  public  health 
authority  or  other  appropriate  authority 
authorized  by  law  to  receive  reports  of 
child  abuse  or  neglect.  In  addition, 
under  proposed  §  164.510(f)(3)  of  the 
NPRM,  we  would  have  allowed  covered 
entities  to  disclose  protected  health 
information  about  a  victim  of  a  crime, 
abuse  or  other  harm  to  a  law 
enforcement  official  under  certain 
circumstances.  The  NPRM  recognized 
that  most,  if  not  all,  states  had  laws  that 
mandated  reporting  of  child  abuse  or 
neglect  to  the  appropriate  authorities. 
Moreover,  HIPAA  expressly  carved  out 
state  laws  on  child  abuse  and  neglect 
from  preemption  or  any  other 
interference.  The  NPRM  further 
acknowledged  that  most,  but  not  all, 
states  had  laws  mandating  the  reporting 
of  abuse,  neglect  or  exploitation  of  the 
elderly  or  other  vulnerable  adults.  We 
did  not  intend  to  impede  reporting  in 
compliance  with  these  laws. 

The  final  rule  includes  a  new 
paragraph,  §  164, 512(c),  which  allows 
covered  entities  to  report  protected 
health  information  to  specified 
authorities  in  abuse  situations  other 
than  those  involving  child  abuse  and 
neglect.  In  the  final  rule,  disclosures  of 
protected  health  information  related  to 
child  abuse  continues  to  be  addressed  in 
the  paragraph  allowing  disclosure  for 
public  health  activities  (§  164.512(b)),  as 
described  above.  Because  HIPAA 
addresses  child  abuse  specifically  in 
connection  with  a  state's  public  health 
activities,  we  believe  it  would  not  be 
appropriate  to  include  child  abuse- 
related  disclosures  in  this  separate 
paragraph  on  abuse.  State  laws  continue 
to  apply  with  respect  to  child  abuse, 
and  the  final  rule  does  not  in  any  way 
interfere  with  a  covered  entity's  ability 
to  comply  with  these  laws. 

In  the  final  rule,  we  address 
disclosures  about  other  victims  of  abuse, 
neglect  and  domestic  violence  in 
§  164.512(c)  rather  than  in  the  law 
enforcement  paragraph.  Section 
164.512(c)  establishes  conditions  for 
disclosure  of  protected  health 
information  in  cases  involving  domestic 
violence  other  than  child  abuse  {e.g., 
spousal  abuse),  as  well  as  those 
involving  abuse  or  neglect  (e.g.,  abuse  of 
nursing  home  residents  or  residents  of 
facilities  for  the  mentally  retarded).  This 


paragraph  addresses  reports  to  law- 
enforcement  as  well  as  to  other 
authorized  public  officials.  The 
provisions  of  this  paragraph  supersede 
the  provisions  of  §  164.512(a)  and 
§  164.512(f)(l)(i)  to  the  extent  that  those 
provisions  address  the  subject  matter  of 
this  paragraph. 

Under  the  circumstances  described 
below,  the  final  rule  allows  covered 
entities  to  disclose  protected  health 
information  about  an  individual  whom 
the  covered  entity  reasonably  believes  to 
be  a  victim  of  abuse,  neglect,  or 
domestic  violence.  In  this  paragraph, 
references  to  "individual"  should  be 
construed  to  mean  the  individual 
believed  to  be  the  victim.  The  rule 
allows  such  disclosure  to  any 
goveriunental  authority  authorized  by 
law  to  receive  reports  of  such  abuse, 
neglect,  or  domestic  violence.  These 
entities  may  include,  for  example,  adult 
protective  or  social  services  agencies, 
state  survey  and  certification  agencies, 
ombudsmen  for  the  aging  or  those  in 
long-term  care  facilities,  and  law- 
enforcement  or  oversight. 

The  final  rule  specifies  three 
circumstances  in  which  disclosures  of 
protected  health  information  is  allowed 
in  order  to  report  abuse,  neglect  or 
domestic  violence.  First,  this  paragraph 
allows  disclosure  of  protected  health 
information  related  to  abuse  if  required 
by  law  and  the  disclosure  complies  with 
and  is  limited  to  the  relevant 
requirements  of  such  law.  As  discussed 
below,  the  final  rule  requires  covered 
entities  that  make  such  disclosures 
pursuant  to  a  state's  mandator\- 
reporting  law  to  inform  the  individual 
of  the  report. 

Second,  this  paragraph  allows 
covered  entities  to  disclose  protected 
health  information  related  to  abuse  if 
the  individual  has  agrees  to  such 
disclosure.  When  considering  the 
possibility  of  disclosing  protected 
health  information  in  an  abuse  situation 
pursuant  to  this  section,  we  encourage 
covered  entities  to  seek  the  individual's 
agreement  whenever  possible. 

Third,  this  paragraph  allows  covered 
entities  to  disclose  protected  health 
information  about  an  individual  without 
the  individual's  agreement  if  the 
disclosiu-e  is  expressly  authorized  by 
statute  or  regulation  and  either:  (1)  'The 
covered  entity,  in  the  exercise  of  its 
professional  judgment,  believes  that  the 
disclosure  is  necessary  to  prevent 
serious  harm  to  the  individual  or  to 
other  potential  victims;  or  (2)  if  the 
individual  is  unable  to  agree  due  to 
incapacity,  a  law  enforcement  or  other 
public  official  authorized  to  received 
the  report  represents  that  the  protected 
health  information  for  which  disclosure 


is  sought  is  not  intended  to  be  used 
against  the  individual,  and  that  an 
immediate  enforcement  activity  that 
depends  on  the  disclosure  would  be 
materially  and  adversely  affected  by 
waiting  until  the  individual  is  able  to 
agree  to  the  disclosure. 

We  emphasize  that  disclosure  under 
this  third  part  of  the  paragraph  also  may 
be  made  only  if  it  is  expressly 
authorized  by  statute  or  regulation  We 
use  this  formulation,  rather  than  the 
broader  "required  by  law.  "  because  of 
the  heightened  privacy  and  safety 
concerns  in  these  situations.  We  believe 
it  appropriate  to  defer  to  other  public 
determinations  regarding  reporting  of 
this  information  only  where  a  legislative 
or  executive  body  has  determined  the 
reporting  to  be  of  sufficient  importance 
to  warrant  enactment  of  a  law  or 
promulgation  of  a  regulation.  Law  and 
regulations  reflect  a  clear  decision  to 
authorize  the  particular  disclosure  of 
protected  health  information,  and  reflect 
greater  public  accountability  (eg. 
through  the  required  public  comment 
process  or  because  enacted  by  elected 
representatives). 

For  example,  a  Wisconsin  law-  (Wis. 
Stat  §  46.90(4))  states  that  any  person 
may  report  to  a  county  agency  or  state 
official  that  he  or  she  befieves  that  abu.se 
or  neglect  has  occujrred.  Pursuant  to 
§  164.512(c)(l)(iii),  a  covered  entity  may 
make  a  report  only  if  the  specific  type 
or  subject  matter  of  the  report  {e.g.. 
abuse  or  neglect  of  the  elderly)  is 
included  in  the  law  authorizing  the 
report,  and  such  a  disclosure  may  only 
be  made  to  a  public  authority 
specifically  identified  in  the  law 
authorizing  the  report.  Furthermore,  we 
note  that  disclosures  under  this  part  of 
the  paragraph  are  further  limited  to  two 
circumstances.  In  the  first  case,  a 
covered  entity,  in  the  exercise  of 
professional  judgment,  must  believe  that 
the  disclosure  is  necessar\'  to  prevent 
serious  harm  to  the  individual  or  to 
other  potential  victims.  The  second  case 
addresses  situations  in  which  an 
individual  who  is  a  victim  of  abuse, 
neglect  or  domestic  violence  is  unable 
to  agree  due  to  incapacity  and  a  law- 
enforcement  or  other  public  official 
authorized  to  receive  the  report 
represents  that  the  protected  health 
information  for  which  disclosure  is 
sought  is  not  intended  to  be  used 
against  the  individual  and  that  an 
immediate  law  enforcement  activity  that 
depends  on  the  disclosure  would  be 
materially  and  adversely  affected  by 
waiting  until  the  individual  if  able  to 
agree  to  the  disclosure.  We  note  that,  in 
this  second  case,  a  covered  entity  may 
exercise  discretion,  consistent  w-ith 
professional  judgment  as  to  the  patients 
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best  interest .  in  deciding  whether  to 
make  the  requested  disclosure. 

The  rules  governing  disclosure  in  this 
third  set  of  circumstances  are  different 
from  those  governing  disclosures 
pursuant  to  §  164.512(f)(3)  regarding 
disclosure  to  law  enforcement  about 
victims  of  crime  and  other  harm  We 
believe  that  in  abuse  situations — to  a 
greater  e.xtent  than  in  situations 
involving  crime  victims  in  general — 
there  is  clear  potential  for  abusers  to 
cause  further  serious  harm  to  the  victim 
or  to  others,  such  as  other  family 
members  in  a  household  or  other 
residents  of  a  nursing  home.  The 
provisions  allowing  reporting  of  abuse 
when  authorized  by  state  law.  as 
described  above,  are  consistent  with 
principles  articulated  by  the  ,\.VL\'s 
Council  on  Ethical  and  [udicial  Affairs, 
which  state  that  when  reporting  abuse  is 
voluntary  under  state  law,  it  is  justified 
when  necessary  to  prevent  serious  harm 
tn  a  patient.  Through  the  provisions  of 
§  164.512(c).  we  recognize  the  unique 
circumstances  surrounding  abuse  and 
domestic  violence,  and  we  seek  to 
provide  an  appropriate  balance  between 
individual  privacy  interests  and 
important  societal  interests  such  as 
preventing  serious  harm  to  other 
individuals.  We  note  that  here  we  are 
relying  on  covered  entities,  in  the 
e.xercise  of  professional  judgment,  to 
determine  what  is  in  the  best  interests 
of  the  patient. 

Finally,  we  require  covered  entities  to 
inform  the  individual  in  all  of  the 
situations  described  abo%e  that  the 
covered  entity  has  disclosed  protected 
health  information  to  report  abuse, 
neglect,  or  domestic  violence.  We  allow 
covered  entities  to  provide  this 
information  orally.  We  do  not  require 
written  notification,  nor  do  we 
encourage  it.  due  to  the  sensitivity  of 
abuse  situations  and  the  potential  for 
the  abuser  to  cause  further  harm  to  the 
individual  if.  for  example,  a  covered 
entity  sends  written  notification  to  the 
home  of  the  individual  and  the  abuser 
Whenever  possible,  covered  entities 
should  inform  the  individual  at  the 
same  time  that  they  determine  abuse  has 
occurred  and  decide  that  the  abuse 
should  be  reported.  In  cases  involving 
patient  incapacity,  we  encourage 
covered  entities  to  inform  the  individual 
of  such  disclosures  as  soon  as  it  is 
practicable  to  do  so. 

The  rule  provides  two  exceptions  to 
the  requirement  to  inform  the  victim 
about  a  report  to  a  government 
authority,  one  based  on  concern  for 
future  harm  and  one  based  on  past 
harm.  First,  a  covered  entity  need  not 
inform  the  victim  if  the  covered  entitv. 
in  the  exercise  of  professional  judgment, 


believes  that  informing  the  individual 
would  place  the  individual  at  risk  of 
serious  harm.  We  believe  that  this 
exception  is  necessary  to  address  the 
potential  for  future  harm,  either 
physical  or  emotional,  that  the 
in(hvidual  may  face  from  knowing  that 
the  report  has  been  made.  Second,  a 
covered  entity  may  choose  not  to  meet 
the  requirement  for  informing  the 
victim,  if  the  covered  entity  actually 
would  be  informing  a  personal 
representative  (such  as  a  parent  of  a 
minor)  and  the  covered  entity 
reasonably  believes  that  such  person  is 
responsible  for  the  abuse,  neglect,  or 
other  in|ury  that  has  already  occurred 
and  that  informing  that  person  would 
not  be  in  the  individual's  best  interests. 

Section  164.512ldl — I'ses  and 
Disclosures  for  Health  Chersight 
Activities 

Under  tj  164.510(c)  of  the  NPRM.  we 
proposed  to  piennit  c:overed  entities  to 
disclose  protected  health  information  to 
health  oversight  agencies  for  oversight 
activities  authorized  by  law.  including 
audit,  investigation,  inspection,  civil, 
criminal,  or  administrative  proceeding 
or  action,  or  other  activity  necessary  for 
appropriate  oversight  of  (i)  the  health 
care  system:  (ii)  government  benefit 
programs  for  which  health  information 
IS  relevant  to  beneficiary  eligibility;  or 
(iii)  government  regulator}'  programs  for 
which  health  information  is  necessarv 
for  determining  cuimpliance  with 
program  standards. 

in  §  164.512(d)  of  the  final  rule,  we 
modify  the  proposed  language  to 
include  civil  and  criminal 
investigations.  In  describing  "other 
activities  necessary  for  oversight"  of 
particular  entities,  we  add  the  phrase 
"entities  subject  to  civil  rights  laws  for 
which  health  information  is  necessary 
for  determining  compliance."  In 
addition,  in  the  final  rule,  we  add 
"licensure  or  disciplinary  actions"  to 
the  list  of  oversight  acrtivities  authorized 
by  law  for  which  covered  entities  may 
disclose  protected  health  information  to 
health  oversight  agencies.  The  N'PRM's 
definition  of  "health  oversight  agency" 
(in  proposed  i?  164.504)  included  this 
phrase,  but  it  was  inadvertently 
excluded  from  the  regulaticm  text  at 
proposed  §  164.510(c).  We  make  this 
change  in  the  regulation  text  of  the  final 
rule  to  conform  to  the  NFRMs 
definition  of  health  oversight  agency 
and  to  reflect  the  full  range  of  activities 
for  which  we  intend  to  allow  covered 
entities  to  disclose  protected  health 
information  to  health  oversight 
agencies. 

The  NPRM  would  have  allowed,  but 
would  not  have  required,  covered 


entities  to  disclose  protected  health 
information  to  public  oversight  agencies 
and  to  private  entities  acting  under 
grant  of  authority  from  or  under  contract 
with  oversight  agencies  for  oversight 
purposes  without  individual 
authorization  for  health  oversight 
activities  authorized  by  law.  When  a 
covered  entity  was  also  an  oversight 
agency,  it  also  would  have  been 
permitted  to  use  protected  health 
information  in  all  cases  in  which  it 
would  have  been  allowed  to  disclose 
such  information  for  health  oversight 
purposes.  The  NPRM  would  not  have 
established  any  new  administrative  or 
judicial  process  prior  to  disclosure  for 
health  oversight,  nor  would  it  have 
permitted  disclosures  forbidden  by 
other  law.  The  proposed  rule  also  would 
not  have  created  any  new  right  of  access 
to  health  records  by  oversight  agencies, 
and  it  could  not  have  been  used  as 
authority  to  obtain  records  not 
otherwise  legally  available  to  the 
oversight  agency. 

The  final  rule  retains  this  approach  to 
health  oversight.  As  in  the  NTRM,  the 
final  rule  provides  that  when  a  covered 
entity  is  also  an  oversight  agency,  it  is 
allowed  to  use  protected  health 
information  in  all  cases  in  which  it  is 
allowed  to  disclose  such  information  for 
health  oversight  purposes.  For  example, 
if  a  state  insurance  department  is  acting 
as  a  health  plan  in  operating  the  state's 
Medicaid  managed  care  program,  the 
final  rule  allows  the  insurance 
department  to  use  protected  health 
information  in  all  cases  for  which  the 
plan  can  disclose  the  protected  health 
information  for  heatlh  oversight 
purposes.  For  example,  the  state 
insurance  department  in  its  capacity  as 
the  state  Medicaid  managed  care  plan 
can  use  protected  health  information  in 
the  process  of  investigating  and 
disciplining  a  state  Medicaid  provider 
for  attempting  to  defraud  the  Medicaid 
system.  As  in  the  NPRM,  the  final  rule 
does  not  establish  any  new 
administrative  or  judicial  process  prior 
to  disclosure  for  health  oversight,  nor 
does  it  prohibit  covered  entities  from 
making  any  disclosures  for  health 
oversight  that  are  otherwise  required  by 
law.  Like  the  NPRM.  it  does  net  create 
any  new  right  of  access  to  health  records 
by  oversight  agencies  and  it  cannot  be 
used  as  authority  to  obtain  records  not 
otherwise  legally  available  to  the 
oversight  agency. 

Owrlap  Between  Law  Enforcement  and 
Ch'ersigbt 

Under  the  NPRM,  the  proposed 
definitions  of  law  enforcement  and 
oversight,  and  the  rules  governing 
disclosures  for  these  purposes 
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overlapped.  Specifically,  this  overlap 
occurred  because:  (1)  The  NPRM 
preamble,  but  not  the  NPRM  regulation 
text,  indicated  that  agencies  conducting 
both  oversight  and  law  enforcement 
activities  would  be  subject  to  the 
oversight  requirements  when 
conducting  oversight  activities;  and  (2) 
the  NPRM  addressed  some  disclosures 
for  investigations  of  health  care  fraud  in 
the  law  enforcement  paragraph 
(proposed  §  164.510(f)(5)(i)),  while 
health  care  fraud  investigations  are 
central  to  the  purpose  of  health  care 
oversight  agencies  (covered  imder 
proposed  §  164.^10(c)).  In  the  final  rule, 
we  make  substantial  changes  to  these 
provisions,  in  an  attempt  to  prevent 
confusion. 

In  §  164.512{d)(2},  we  include  explicit 
decision  rules  indicating  when  an 
investigation  is  considered  law 
enforcement  and  when  an  investigation 
is  considered  oversight  under  this 
regulation.  An  investigation  or  activity 
is  not  considered  health  oversight  for 
purposes  of  this  rule  if  (1)  The 
individual  is  the  subject  of  the     " 
investigation  or  activity;  and  (2)  The 
investigation  or  activity  does  not  arise 
out  of  and  is  not  directly  related  to:  (a) 
The  receipt  of  health  care;  (b)  a  claim  for 
public  benefits  related  to  health;  or  (c) 
qualification  for,  or  receipt  of  public 
benefits  or  services  where  a  patient's 
health  is  integral  to  the  claim  for 
benefits  or  services.  In  such  cases, 
where  the  individual  is  the  subject  of 
the  investigation  and  the  investigation 
does  not  relate  to  issues  (a)  through  (c), 
the  rules  regarding  disclosure  for  law 
enforcement  purposes  (see  §  164.512(f)) 
apply.  For  the  purposes  of  this  rule,  we 
intend  for  investigations  regarding 
issues  (a)  through  (c)  above  to  mean 
investigations  of  health  care  fraud. 

Where  the  individual  is  not  the 
subject  of  the  activity  or  investigation, 
or  where  the  investigation  or  activity 
relates  to  the  subject  matter  in  (a) 
through  (c)  of  the  preceding  sentence,  a 
covered  entity  may  make  a  disclosure 
pursuant  to  §  164.512(d)(1).  For 
example,  when  the  U.S.  Department  of 
Labor's  Pension  and  Welfare  Benefits 
Administration  (PWBA)  needs  to 
analyze  protected  health  information 
about  health  plan  eiuroUees  in  order  to 
conduct  an  audit  or  investigation  of  the 
health  plan  [i.e.,  the  enroUees  are  not 
subjects  of  the  investigation)  to 
investigate  potential  fraud  by  the  plan, 
the  health  plan  may  disclose  protected 
health  information  to  the  PWBA  under 
the  health  oversight  rules.  These  rules 
and  distinctions  are  discussed  in  greater 
detail  in  our  responses  to  comments. 

To  clarify  further  that  health  oversight 
disclosure  rules  apply  generally  in 


health  care  fraud  investigations  (subject 
to  the  exception  described  above),  in  the 
final  rule,  we  eliminate  proposed 
§  164.510(f){5)(i),  which  would  have 
established  requirements  for  disclosure 
related  to  health  care  fraud  for  law 
enforcement  purposes.  All  disclosures 
of  protected  health  information  that 
would  have  been  permitted  under 
proposed  §  164.510(f)(5)(i)  are  permitted 
under  §  164.512(d). 

In  the  final  rule,  we  add  new  language 
(§  164.512(d)(3))  to  address  situations  in 
which  health  oversight  activities  are 
conducted  in  conjunction  with  an 
investigation  regarding  a  claim  for 
public  benefits  not  related  to  health 
{e.g.,  claims  for  Food  Stamps).  In  such 
situations,  for  example,  when  a  state 
Medicaid  agency  is  working  with  the 
Food  Stamps  program  to  investigate 
suspected  fraud  involving  Medicaid  and 
Food  Stamps,  covered  entities  may 
disclose  protected  health  information  to 
the  entities  conducting  the  joint 
investigation  under  the  health  oversight 
provisions  of  the  rule. 

In  the  proposed  rule,  the  definitions 
of  "law  enforcement  proceeding  '  and 
"oversight  activity"  both  included  the 
phrase  "criminal,  civil,  or 
administrative  proceeding."  For  reasons 
explained  below,  the  final  rule  retains 
this  phrase  in  both  definitions.  The  final 
rule  does  not  attempt  to  distinguish 
between  these  activities  based  on  the 
agency  undertaking  them  or  the 
applicable  enforcement  procedures. 
Rather,  as  described  above,  the  final  rule 
carves  out  certain  activities  which  must 
always  be  considered  law  enforcement 
for  purposes  of  disclosure  of  protected 
health  information  under  this  rule. 

Additional  Considerations 

We  note  that  covered  entities  are 
permitted  to  initiate  disclosures  that  are 
permitted  under  this  paragraph.  For 
example,  a  covered  entity  could  disclose 
protected  health  information  in  the 
course  of  reporting  suspected  health 
care  fraud  to  a  health  oversight  agency. 

We  delete  language  in  the  NPRM  that 
would  have  allowed  disclosure  under 
this  section  only  to  law  enforcement 
officials  conducting  or  supervising  an 
investigation,  official  inquiry,  or  a 
criminal,  civil  or  administrative 
proceeding  authorized  by  law.  In  some 
instances,  a  disclosure  by  a  covered 
entity  under  this  section  will  initiate 
such  an  investigation  or  proceeding,  but 
it  will  not  afready  be  ongoing  at  the  time 
the  disclosure  is  made. 


Section  164.512(e} — Disclosures  and 
Uses  for  Judicial  and  Administrative 
Proceedings 

Section  164.512(e)  addresses  when  a 
covered  entity  is  permitted  to  disclose 
protected  health  information  in 
response  to  requests  for  protected  health 
information  that  are  made  in  the  course 
of  judicial  and  administrative 
proceedings — for  example,  when  a  non- 
party health  care  provider  receives  a 
subpoena  (under  Federal  Rule  of  Civil 
Procedure  Rule  45  or  similar  provision) 
for  medical  records  from  a  party  to  a  law 
suit.  In  the  NPRM  we  would  have 
allowed  covered  entities  to  disclose 
protected  health  information  in  the 
course  of  any  judicial  or  administrative 
proceeding:  (1)  In  response  to  an  order 
of  a  court  or  administrative  tribunal:  or 
(2)  where  an  individual  was  a  party  to 
the  proceeding  and  his  or  her  medical 
condition  or  history  was  at  issue  and  the 
disclosure  was  pursuant  to  lawful 
process  or  otherwise  authorized  by  law. 
Under  the  NPRM.  if  the  request  for 
disclosure  of  protected  health 
information  was  accompanied  by  a 
court  order,  a  covered  entity  could  have 
disclosed  that  protected  health 
information  which  the  court  order 
authorized  to  be  disclosed.  If  the  request 
for  disclosure  of  protected  health 
information  were  not  accompanied  by  a 
court  order,  covered  entities  could  not 
have  disclosed  the  information 
requested  unless  a  request  authorized  by 
law  had  been  made  by  the  agency 
requesting  the  information  or  by  legal 
counsel  representing  a  party  to 
litigation,  with  a  wTitten  statement 
certif\'ing  that  the  protected  health 
information  requested  concerned  a 
litigant  to  the  proceeding  and  that  the 
health  condition  of  the  litigant  was  at 
issue  at  the  proceeding. 

In  §  164.512(e)  of  the  final  rule,  we 
permit  covered  entities  to  disclose 
protected  health  information  in  a 
judicial  or  administrative  proceeding  if 
the  request  for  such  protected  health 
information  is  made  through  or 
pursuant  to  an  order  from  a  court  or 
administrative  tribunal  or  in  response  to 
a  subpoena  or  discoven,'  request  from,  or 
other  lawful  process  by  a  party  to  the 
proceeding.  When  a  request  is  made 
pursuant  to  an  order  from  a  court  or 
administrative  tribunal,  a  covered  entity 
may  disclose  the  information  requested 
without  additional  process.  For 
example,  a  subpoena  issued  by  a  court 
constitutes  a  disclosure  which  is 
required  by  law  as  defined  in  this  rule, 
and  nothing  in  this  rule  is  intended  to 
interfere  with  the  ability  of  the  covered 
entity  to  comply  with  such  subpoena. 
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However,  absent  an  order  of.  or  a 
subpoena  issued  by,  a  court  or 
administrative  tribunal,  a  covered  entity 
may  respond  to  a  subpoena  or  discovery 
request  from,  or  other  lawful  process  by. 
a  party  to  the  proceeding  only  if  the 
covered  entity  obtains  either:  (1 ) 
Satisfactory  assurances  that  reasonable 
efforts  have  been  made  to  give  the 
individual  whose  information  has  been 
requested  notice  of  the  request;  or  (2) 
satisfactory  assurances  that  the  party 
seeking  such  information  has  made 
reasonable  efforts  to  secure  a  protective 
order  that  will  guard  the  confidentiality 
of  the  information.  In  meeting  the  first 
test,  a  covered  entity  is  considered  to 
have  received  satisfactory  assurances 
from  the  party  seeking  the  information 
if  that  party  demonstrates  that  it  has 
made  a  good  faith  effort  (such  as  by 
sending  a  notice  to  the  individual's  last 
known  address)  to  provide  written 
notice  to  the  individual  whose 
informatign  is  the  subject  of  the  request, 
that  the  written  notice  included 
sufficient  information  about  the 
proceeding  to  permit  the  individual  to 
raise  an  objection,  and  that  the  time  for 
the  individual  to  raise  objections  to  the 
court  or  administrative  tribunal  has 
elapsed  and  no  objections  were  filed  or 
any  objections  filed  by  the  individual 
have  been  resolved. 

Unless  required  to  do  so  by  other  law. 
the  covered  entity  is  not  required  to 
explain  the  procedures  (if  any)  available 
for  the  individual  to  object  to  the 
disclosure.  Under  the  rule,  the 
individual  exercises  the  right  to  object 
before  the  court  or  other  body  having 
jurisdiction  over  the  proceeding,  and 
not  to  the  covered  entity  The  provisions 
in  this  paragraph  are  not  intended  to 
disrupt  current  practice  whereby  an 
individual  who  is  a  party  to  a 
proceeding  and  has  put  his  or  her 
medical  condition  at  issue  will  not 
prevail  without  consenting  to  the 
production  of  his  or  her  protected 
health  information.  In  such  cases,  we 
presume  that  parties  will  have  ample 
notice  and  an  opportunity  to  object  in 
the  context  of  the  proceeding  in  which 
the  individual  is  a  party. 

As  described  above,  in  this  paragraph 
we  also  permit  a  covered  entity  to 
disclose  protected  health  information  in 
response  to  a  subpoena,  discovery 
request,  or  other  lawful  process  if  the 
covered  entity  receives  satisfactory 
assurances  that  the  party  seeking  the 
information  has  made  reasonable  efforts 
to  seek  a  qualified  protective  order  that 
would  protect  the  privacy  of  the 
information.  A  "qualified  protective 
order"  means  an  order  of  a  court  or  of 
an  administrative  tribunal  or  a 
stipulation  that;  (1)  Prohibits  the  parties 


fr<im  using  or  disclosing  the  protected 
health  information  for  any  purpose 
other  than  the  litigation  or  proceeding 
for  which  the  records  are  requested;  and 
(2)  requires  the  return  to  the  covered 
entity  or  destruction  of  the  protected 
health  information  (including  all  copies 
made)  at  the  end  of  the  litigation  or 
proceeding.  Satisfactory  assurances  of 
reasonable  efforts  to  secure  a  qualified 
protective  order  are  a  statement  and 
documentation  that  the  parties  to  the 
dispute  have  agreed  to  a  protective 
order  and  that  it  has  been  submitted  to 
the  court  or  administrative  tribunal  with 
jurisdiction,  or  that  the  party  seeking 
the  protected  health  information  has 
requested  a  qualified  protective  order 
from  such  court  or  tribunal.  We 
encourage  the  development  of  "model" 
protective  orders  that  will  facilitate 
adherence  with  this  subpart. 

In  the  final  rule  we  also  permit  the 
covered  entity  itself  to  satisf\'  the 
requirement  to  make  reasonable  efforts 
to  notify  the  individual  whose 
information  has  been  requested  or  to 
seek  a  qualified  protective  order.  We 
intend  this  to  be  a  permissible  activity 
for  covered  entities:  we  do  not  require 
covered  entities  to  undertake  these 
efforts  in  response  to  a  sub^joena. 
discovery  request,  or  similar  process 
(other  than  an  order  from  a  court  or 
administrative  tribunal).  If  a  covered 
entity  receives  such  a  request  without 
receiving  the  satisfactory  assurances 
described  above  from  the  party 
requesting  the  information,  the  covered 
entity  is  free  to  object  to  the  disclosure 
and  is  not  required  to  undertake  the 
reasonable  efforts  itself. 

We  clarifi,'  that  the  provisions  of  this 
paragraph  do  not  supersede  or 
otherwise  invalidate  other  provisions  of 
this  rule  that  permit  uses  and 
disclosures  of  protected  health 
information.  For  example,  the  fact  that 
protected  health  information  is  the 
subject  of  a  matter  before  a  court  or 
tribunal  does  not  prevent  its  disclosure 
under  another  provision  of  the  rule, 
such  as  §§  164.512(b),  164.512(d).  or 
164.512(f}.  even  if  a  public  agency's 
method  of  requesting  the  information  is 
pursuant  to  an  administrative 
proceeding.  For  example,  where  a 
public  agency  commences  a  disciplinary 
action  against  a  health  professional,  and 
requests  protected  health  information  as 
part  of  its  investigation,  the  disclosure 
made  be  made  to  the  agency  under 
paragraph  (d)  of  this  .section  (relating  to 
health  oversight)  even  if  the  method  of 
making  the  request  is  through  the 
proceeding.  As  with  any  request  for 
disclosure  under  this  section,  the 
covered  entity  will  need  to  verify  the 
authority  under  which  the  request  is 


being  made,  and  we  expect  that  public 
agencies  will  identify  their  authority 
when  making  such  requests.  We  note 
that  covered  entities  may  reasonably 
rely  on  assertions  of  authority  made  by 
government  agencies. 

Additional  Considerations 

Where  a  disclosure  made  pursuant  to 
this  paragraph  is  required  by  law,  such 
as  in  the  case  of  an  order  from  a  court 
or  administrative  tribunal,  the  minimum 
necessary  requirements  in  §  164.514(d) 
do  not  apply  to  disclosures  made  under 
this  paragraph.  A  covered  entity  making 
a  disclosure  under  this  paragraph, 
however,  may  of  course  disclose  only 
that  protected  health  information  that  is 
within  the  scope  of  the  permitted 
disclosure.  For  instance,  in  response  to 
an  order  of  a  court  or  administrative 
tribunal,  the  covered  entity  may 
disclose  only  the  protected  health 
information  that  is  expressly  authorized 
by  such  an  order.  Where  a  disclosure  is 
not  considered  under  this  rule  to  be 
required  by  law.  the  minimum 
necessary  requirements  apply,  and  the 
covered  entity  must  make  reasonable 
efforts  to  limit  the  information  disclosed 
to  that  which  is  reasonably  necessary  to 
fulfill  the  request,  A  covered  entity  is 
not  required  to  second  guess  the  scope 
or  purpose  of  the  request,  or  take  action 
to  resist  the  request  because  they  believe 
that  it  is  over  broad.  In  complying  with 
the  request,  however,  the  covered  entity 
must  make  reasonable  efforts  not  to 
disclose  more  information  than  is 
requested.  For  example,  a  covered  entity 
may  not  provide  a  party  free  access  to 
its  medical  records  under  the  theory 
that  the  party  can  identify  the 
information  necessary  for  the  request.  In 
some  instances,  it  may  be  appropriate 
for  a  covered  entity,  presented  with  a 
relatively  broad  discovery  request,  to 
permit  access  to  a  relatively  large 
amount  of  information  in  order  for  a 
party  to  identify  the  relevant 
information.  This  is  permissible  as  long 
as  the  covered  entity  makes  reasonable 
efforts  to  circumscribe  the  access  as 
appropriate. 

The  NfPRM  indicated  that  when  a 
covered  entity  was  itself  a  government 
agency,  the  covered  entity  could  use 
protected  health  information  in  all  cases 
in  which  it  would  have  been  allowed  to 
disclose  such  information  in  the  course 
of  any  judicial  or  administrative 
proceeding.  As  explained  above,  the 
final  rule  does  not  include  this 
provision. 
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Section  164.51 2(f) — Disclosure  for  Law 
Enforcement  Puqjoses 

Disclosures  Pursuant  to  Process  and  as 
Otherwise  Required  by  Law 

In  the  NPRM  we  would  have  allowed 
covered  entities  to  disclose  protected 
health  information  without  individual 
authorization  as  required  by  other  law. 
However,  as  explained  above,  if  a 
legally  mandated  use  or  disclosure  fell 
into  one  or  more  of  the  national  priority 
purposes  expressly  identified  in  other 
paragraphs  of  proposed  §  164,510,  the 
disclosure  would  have  been  subject  to 
the  terms  and  conditions  specified  by 
the  applicable  paragraph  of  proposed 
§  164,510,  For  example,  mandatory 
reporting  to  law  enforcement  officials 
would  not  have  been  allowed  imless 
such  disclosures  conformed  to  the 
requirements  of  proposed  §  164.510(f)  of 
the  NPRM,  Proposed  §  164.51D(f)  did 
not  explicitly  recognize  disclosures 
required  by  other  laws,  and  it  would  not 
have  permitted  covered  entities  to 
comply  with  some  state  and  other 
mandatory  reporting  laws  that  require 
covered  entities  to  disclose  protected 
health  information  to  law  enforcement 
officials,  such  as  the  reporting  of  gim 
shot  wounds,  stab  wounds,  and/or  bum 
injuries. 

We  did  not  intend  to  preempt 
generally  state  and  other  mandatory 
reporting  laws,  and  in  §  164.512{f)(l){i) 
of  the  final  rule,  we  explicitly  permit 
covered  entities  to  disclose  protected 
health  information  for  law  enforcement 
purposes  as  required  by  other  law.  This 
provision  permits  covered  entities  to 
comply  with  these  state  and  other  laws. 
Under  this  provision,  to  the  extent  that 
a  mandatory  reporting  law  falls  under 
the  provisions  of  §  164.512{c)(l}(i) 
regarding  reporting  of  abuse,  neglect,  or 
domestic  violence,  the  requirements  of 
those  provisions  supersede. 

In  the  final  rule,  we  specify  that 
covered  entities  may  disclose  protected 
health  information  pursuant  to  this 
provision  in  compliance  with  and  as 
limited  by  the  relevant  requirements  of 
legal  process  or  other  law.  In  the  NPRM, 
for  the  purposes  of  this  portion  of  the 
law  enforcement  paragraph,  we 
proposed  to  define  "law  enforcement 
inquiry  or  proceeding"  as  an 
investigation  or  official  proceeding 
inquiring  into  a  violation  of  or  failure  to 
comply  with  law;  or  a  criminal,  oivil  or 
administrative  proceeding  arising  from  a 
violation  of  or  failure  to  comply  with 
law.  In  the  final  rule,  we  do  not  include 
this  definition  in  §  164.512(f),  because  it 
is  redimdant  with  the  definition  of  "law 
enforcement  official"  in  §  164.501. 

Proposed  §  164.510(f)(1)  of  the  NPRM 
would  have  authorized  disclosure  of 


protected  health  information  to  a  law 
enforcement  official  conducting  or 
supervising  a  law  enforcement  inquiry^ 
or  proceeding  authorized  by  law 
piu"suant  to  process,  under  three 
circumstances. 

First,  we  proposed  to  permit  such 
disclosin-es  pursuant  to  a  warrant, 
subpoena,  or  other  order  issued  by  a 
judicial  officer  that  documented  a 
finding  by  the  officer.  The  NPRM  did 
not  specify  requirements  for  the  nature 
of  the  finding.  In  the  final  rule,  we 
eliminate  the  requirement  for  a 
"finding,"  and  we  make  changes  to  the 
list  of  orders  in  response  to  which 
covered  entities  may  disclose  under  this 
provision.  Under  the  final  rule,  covered 
entities  may  disclose  protected  health 
information  in  compliance  with  and  as 
limited  by  relevant  requirements  of:  a 
court  order  or  court-ordered  warrant,  or 
a  subpoena  or  summons  issued  by  a 
judicial  officer.  We  made  this  change  to 
the  list  to  conform  to  the  definition  of 
"required  by  law"  in  §  164.501. 

Second,  we  proposed  to  permit  such 
disclosures  pursuant  to  a  state  or  federal 
grand  jury  subpoena.  In  the  final  rule, 
we  leave  this  provision  of  the  NPRM 
unchanged. 

Third,  we  proposed  to  permit  such 
disclosiu"es  pursuant  to  an 
administrative  request,  including  an 
administrative  subpoena  or  summons,  a 
civil  investigative  demand,  or  similar 
process,  imder  somewhat  stricter 
standards  than  exist  today  for  such 
disclosures.  We  proposed  to  permit  a 
covered  entity  to  disclose  protected 
health  information  piu-suant  to  an 
administrative  request  only  if  the 
request  met  three  conditions,  as  follows: 
(i)  The  information  sought  was  relevant 
and  material  to  a  legitimate  law 
enforcement  inquiry;  (ii)  the  request  was 
as  specific  and  narrowly  drawn  as 
reasonably  practicable;  and  (iii)  de- 
identified  information  could  not 
reasonably  have  been  used  to  meet  the 
purpose  of  the  request. 

The  final  rules  generally  adopts  this 
provision  of  the  NPRM.  In  the  final  rule, 
we  modify  the  list  of  orders  in  response 
to  which  covered  entities  may  disclose 
protected  health  information,  to  include 
administrative  subpoenas  or  summons, 
civil  or  authorized  investigative 
demands,  or  similar  process  authorized 
by  law.  We  made  this  change  to  the  list 
to  conform  with  the  definition  of 
"required  by  law"  in  §  164.501.  In 
addition,  we  slightly  modify  the  second 
of  the  three  conditions  under  which 
covered  entities  may  respond  to  such 
requests,  to  allow  disclosure  if  the 
request  is  specific  and  is  limited  in 
scope  to  the  extent  reasonably 


practicable  in  light  of  the  purpose  for 
which  the  information  is  sought. 

Limited  Information  for  Identification 
and  Location  Purposes 

The  NPRM  would  have  allowed 
covered  entities  to  disclose  "limited 
identifying  information"  for  purposes  of 
identifying  a  suspect,  fugitive,  material 
witness,  or  missing  person,  in  response 
to  a  law  enforcement  request.  We 
proposed  to  define  "'limited  identifv'ing 
information"  as  (i)  name;  (ii)  address; 
(iii)  Social  Security  number;  (iv)  date  of 
birth;  (v)  place  of  birth;  (vi)  type  of 
injury  or  other  distinguishing 
characteristic;  and  (vii)  date  and  time  of 
treatment. 

The  final  rules  generally  adopts  this 
provision  of  the  NPRM  with  a  few 
modifications.  In  the  final  rule,  we 
expand  the  circumstances  imder  which 
limited  information  about  suspects, 
fugitives,  material  witnesses,  and 
missing  persons  may  be  disclosed,  to 
include  not  only  cases  in  which  law 
enforcement  officials  are  seeking  to 
identify  such  individuals,  but  also  cases 
in  which  law  enforcement  officials  are 
seeking  to  locate  such  individuals.  In 
addition,  the  final  rule  modifies  the  list 
of  data  elements  that  may  be  disclosed 
under  this  provision,  in  several  ways. 
We  expand  the  list  of  elements  that  may 
be  disclosed  under  these  circumstances, 
to  include  ABO  blood  type  and  Rh 
factor,  as  well  as  date  and  time  of  death, 
if  applicable.  We  remove  "other 
distinguishing  characteristic"  from  the 
list  of  items  that  may  be  disclosed  for 
the  location  and  identification  purposes 
described  in  this  paragraph,  and  instead 
allow  covered  entities  to  disclose  only 
a  description  of  distinguishing  physical 
characteristics,  such  as  scars  and 
tattoos,  height,  weight,  gender,  race,  hair 
and  eye  color,  and  the  presence  or 
absence  of  facial  hair  such  as  a  beard  or 
moustache.  In  addition,  in  the  final  rule, 
protected  health  information  associated 
with  the  following  cannot  be  disclosed 
pursuant  to  §  164.512(f)(2):  DNA  data 
and  analyses;  dental  records;  or  typing, 
samples  or  analyses  of  tissues  or  bodily 
fluids  other  than  blood  (e.g.,  saliva).  If 
a  covered  entity  discloses  additional 
information  under  this  provision,  the 
covered  entity  will  be  out  of  compliance 
and  subject  to  sanction. 

We  clarify  our  intent  not  to  allow 
covered  entities  to  initiate  disclosures  of 
limited  identifying  information  to  law 
enforcement  in  the  absence  of  a  law 
enforcement  request;  a  covered  entity 
may  disclose  protected  health 
information  under  this  provision  only  in 
response  to  a  request  from  law 
enforcement.  We  allow  a  "law 
enforcement  official's  request"  to  be 
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made  orally  or  in  writing,  and  we  intend 
for  it  to  include  requests  by  a  person 
acting  on  behalf  of  law  enforcement,  for 
example,  requests  by  a  media 
organization  making  a  television  or 
radio  announcement  seeking  the 
public's  assistance  in  identifying  a 
suspect.  .Such  a  request  also  may 
include  a  "Wanted"  poster  and  similar 
postings. 

Disclosure  About  a  Victim  of  Crime 

The  NPRN!  would  have  allowed 
covered  entities  to  disclose  protected 
health  information  about  a  victim  of  a 
crime,  abuse  or  other  harm  to  a  law 
enforcement  official,  if  the  law 
enforcement  official  represented  that:  (i) 
The  information  was  needed  to 
determine  whether  a  violation  of  law  by 
d  person  other  than  the  victim  had 
occurred:  and  (ii)  immediate  law 
enforcement  activity  that  depended  on 
obtaining  the  information  may  have 
been  necessarv 

The  final  rule  modifies  the  conditions 
under  which  covered  entities  can 
disclose  protected  health  information 
about  victims.  In  addition,  as  discussed 
above,  the  final  rule  includes  a  new 
«t  164.512(cl.  which  establishes 
conditions  for  disclosure  of  protected 
health  information  about  victims  of 
abuse,  neglect  or  domestic  violence.  In 
addition,  as  discussed  above,  we  have 
added  §  164  512(f)(l)(il  to  thi> 
paragraph  to  explicitly  recognize  that  in 
some  cases,  covered  entities'  disclosure 
of  protected  health  information  is 
mandated  by  state  or  other  law.  The 
rule's  requirements  for  disclosure  in 
situations  not  covered  under  mandatory 
reporting  laws  are  different  from  the 
rule's  provisions  regarding  disclosure 
pursuant  to  a  mandatory  reporting  lau 

The  final  rule  requires  covered 
entities  to  obtain  individual  agreement 
as  a  condition  of  disclosing  the 
protected  health  information  about 
\K:tims  to  law  enforcement,  unless  the 
disclosure  is  permitted  under 
§  164.512(b)  or  (c)  or  i?  164.5t2(f)(l) 
above.  The  required  agreement  ma\  be 
obtained  orally,  and  does  not  need  to 
meet  the  requirements  of  §  164. .508  of 
this  rule  (regarding  authorizations).  The 
rule  waives  the  requirement  for 
individual  agreement  if  the  victim  is 
unable  to  agree  due  to  incapacity  or 
other  emergency  circumstance  and:  (1) 
The  law  enforcement  official  represents 
that  the  protected  health  information  is 
needed  to  determine  whether  a  violation 
of  law  by  a  person  other  than  the  victim 
has  occurred  and  the  information  is  not 
intended  to  be  used  against  the  victim; 
(2)  the  law  enforcement  official 
represents  that  immediate  law 
enforcement  activity  that  depends  on 


such  disclosure  would  be  materially  and 
adversely  affected  by  waiting  until  the 
individual  is  able  to  agree  to  the 
disclosure:  and  f3)  the  covered  entity,  in 
the  exercise  of  professional  judgment, 
determines  that  the  disclosure  is  in  the 
individual's  best  interests.  We  intend 
that  assessing  the  individual's  best 
interests  includes  taking  into  account 
any  further  risk  of  harm  to  the 
individual.  This  provision  does  not 
allow  covered  entitie.s  to  initiate 
disclosures  of  protoctttd  health 
information  to  law  enforcement;  the 
disclosure  must  be  in  response  to  a 
request  from  law  enforcement. 

We  do  not  intend  to  create  a  new  legal 
dut\-  on  the  p.irt  of  coveied  entities  with 
respect  to  the  safety  of  their  patients. 
Rather,  we  intend  to  ensure  that  covered 
entities  can  continue  to  exercise  their 
professional  judgment  in  these 
circumstances,  on  a  case-by-case  basis, 
as  they  do  today. 

In  some  cases,  a- victim  may  also  be 
a  fugitive  or  suspect.  For  example,  an 
individual  may  receive  a  gunshot 
wound  during  a  robbery  and  seek 
trt^atment  in  a  hospital  emergencv  room. 
In  such  cases,  when  law  enforcement 
officials  are  requesting  protected  health 
information  because  the  individual  is  a 
suspect  (and  thus  the  information  may 
be  used  against  the  individual),  covered 
entities  may  disclose  the  protected 
health  information  pursuant  to 
*9 164.512(0(2)  regarding  suspects  and 
not  pursuant  to  §  164.512(f)(3)  regarding 
victims.  Thus,  in  these  situations, 
covered  entities  may  disclose  only  the 
limited  identifving  information  listed  in 
«5 164  512(f)(2)— not  all  of  the  protected 
health  information  that  mav  be 
disclosed  under  tj  164.512(f)(3). 

The  proposed  rule  did  not  address 
whether  a  covered  entitv  could  disclose 
protected  health  information  to  a  law 
enforcement  official  to  alert  the  official 
of  the  individual's  death. 

Pisilosures  About  Decedents 

In  the  final  rule,  we  add  a  new 
provision  «}  164.512(f)(4)  in  which  we 
permit  covered  entities  to  disclose 
protected  health  information  about  an 
individual  who  has  died  to  a  law 
enfort:ement  official  for  the  purpose  of 
alerting  law  enforcement  of  the  death  if 
the  covered  entity  has  a  suspicion  that 
such  death  may  have  resulted  from 
criminal  conduct.  In  such  circumstances 
consent  of  the  individual  is  not 
available  and  it  may  be  difficult  to 
determine  the;  identity  of  a  personal 
representative  and  gain  consent  for 
disclosure  of  protected  health 
information.  Permitting  di.sclosures  in 
this  circumstance  will  permit  law 
enforcement  officials  to  begin  their 


investigation  into  the  death  more 
rapidly,  increasingly  the  likelihood  of 
success. 

Intelligence  and  National  Security 

Activities 

Section  164.510(f)(4)  of  the  NPRM 
would  have  allowed  covered  entities  to 
disclose  protected  health  information  to 
a  law  enforcement  official  without 
individual  authorization  for  the  conduct 
of  lawful  intelligence  activities 
conducted  pursuant  to  the  National 
Security  Act  of  1947  (50  U.S.C.  401  et 
seq.)  or  in  connection  with  providing/ 
protective  services  to  the  President  or 
other  individuals  pursuant  to  section 
3056  of  title  18.  United  States  Code.  In 
the  final  rule,  we  move  provisions 
regarding  disclosures  of  protected 
health  information  for  intelligence  and 
protective  services  activities  to 
§  164.512(k)  regarding  uses  and 
disclosures  for  specialized  government 
functions. 

Criminal  Conduct  on  the  Premises  of  a 
Covered  Entity 

The  NPRM  would  have  allowed 
covered  entities  on  their  own  initiative 
to  disclose  to  law  enforcement  officials 
protected  health  information  that  the 
covered  entity  believed  in  good  faith 
constituted  evidence  of  criminal 
conduct  that  arose  out  of  and  was 
directly  related  to:  (A)  The  receipt  of 
health  care  or  payment  for  health  care, 
including  a  fraudulent  claim  for  health 
care;  (B)  qualification  for  or  receipt  of 
benefits,  payments,  or  services  based  on 
a  fraudulent  statement  or  material 
misrepresentation  of  the  health  of  the 
individual;  that  occurred  on  the  covered 
entity's  premises  or  was  witnessed  by  a 
member  of  the  covered  entity's 
workforce. 

In  the  final  rule,  we  modify  this 
provision  substantially,  by  eliminating 
language  allowing  disclosures  already 
permitted  in  other  sections  of  the 
regulation.  The  proposed  provision 
overlapped  with  other  sections  of  the 
NPRM,  in  particular  proposed 
§  164.510(c)  regarding  disclosure  for 
health  oversight  activities.  In  the  final 
regulation,  we  clarify  that  this  provision 
applies  only  to  disclosures  to  law 
enforcement  officials  of  protected  health 
information  that  the  covered  entity 
believes  in  good  faith  constitutes 
evidence  of  a  crime  committed  on  the 
premises.  We  eliminate  proposed 
§  164.510(f)(5)(i)  regarding  health  care 
fraud  from  the  law  enforcement  section, 
because  all  disclosures  that  would  have 
been  allowed  under  that  provision  are 
allowed  under  §  164.512(d)  of  the  final 
rule  (health  oversight).  Similarly,  in  the 
final  rule,  we  eliminate  proposed 
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§  164.510(f)(5)(iii)  on  disclosure  of 
protected  health  information  to  law 
enforcement  officials  regarding  criminal 
activity  witnessed  by  a  member  of  a 
health  plan  workforce.  All  disclosures 
that  would  have  been  permitted  by  that 
provision  are  included  in 
§164.512(0(5),  which  allows  disclosure 
of  information  to  report  a  crime 
committed  on  the  covered  entity's 
premises,  and  by  §  164.502,  which 
provides  that  a  covered  entity  is  not  in 
violation  of  the  rule  when  a  membenof 
its  workforce  or  person  working  for  a 
business  associate  uses  or  discloses 
protected  health  information  while 
acting  as  a  "whistle  blower."  Thus, 
§  164.512(f)(5)  allows  covered  entities  to 
disclose  health  information  only  on  the 
good  faith  belief  that  it  constitutes 
evidence  of  a  crime  on  their  premises. 
The  preamble  to  the  NPRM  said  that  if 
the  covered  entity  disclosed  protected 
health  information  in  good  faith  but  was 
wrong  in  its  belief  that  the  information 
was  evidence  of  a  violation  of  law,  the 
covered  entity  would  not  be  subject  to 
sanction  under  this  regulation.  The  final 
rule  retains  this  approach. 

Reporting  Crime  in  Emergencies 

The  proposed  rule  did  not  address 
disclosures  by  emergency  medical 
personnel  to  a  law  enforcement  official 
intended  to  alert  law  enforcement  about 
the  commission  of  a  crime.  Because  the 
provisions  of  proposed  rule  were 
limited  to  individually  identifiable 
health  information  that  was  reduced  to 
electronic  form,  many  commuLnications 
that  occur  between  emergency  medical 
personnel  and  law  enforcement  officials 
at  the  scene  of  a  crime  would  not  have 
been  covered  by  the  proposed 
provisions. 

In  the  final  rule  we  include  a  new 
provision  §  164.512(f)(6)  that  addresses 
"911"  calls  for  emergency  medical 
technicians  as  well  as  other  emergency 
health  care  in  response  to  a  medical 
emergency.  The  final  rule  permits  a 
covered  health  care  provider  providing 
emergency  health  care  in  response  to  a 
medical  emergency,  other  than  such 
emergency  on  the  premises  of  the 
covered  health  care  provider,  to  disclose 
protected  health  information  to  a  law 
enforcement  official  if  such  disclosure 
appears  necessary  to  alert  law 
enforcement  to  (1)  the  commission  and 
nature  of  a  crime,  (2)  the  location  of 
such  crime  or  of  the  victim(s)  of  such 
crime,  and  (3)  the  identity,  description, 
and  location  of  the  perpetrator  of  such 
crime.  A  disclosine  is  not  permitted 
under  this  section  if  health  care 
provider  believes  that  the  medical 
emergency  is  the  result  of  abuse, 
neglect,  or  domestic  violence  of  the 


individual  in  need  of  emergency  health 
care.  In  such  cases,  disclosiu^s  to  law 
enforcement  would  be  governed  by 
paragraph  (c)  of  this  section. 

This  added  provision  recognizes  the 
special  role  of  emergency  medical 
technicians  and  other  providers  who 
respond  to  medical  emergencies.  In 
emergencies,  emergency  medical 
personnel  often  arrive  on  the  scene 
before  or  at  the  same  time  as  police 
officers,  firefighters,  and  other 
emergency  response  personnel.  In  these 
cases,  providers  may  be  in  the  best 
position,  and  sometimes  be  the  only 
ones  in  the  position,  to  alert  law 
enforcement  about  criminal  activity.  For 
instance,  providers  may  be  the  first 
persons  aware  that  an  individual  has 
been  the  victim  of  a  battery  or  an 
attempted  murder.  They  may  also  be  in 
the  position  to  report  in  real  time. 
through  use  of  radio  or  other 
mechanism,  information  that  may 
immediately  contribute  to  the 
apprehension  of  a  perpetrator  of  a 
crime. 

We  note  that  disclosure  under  this 
provision  is  at  the  discretion  of  the 
health  care  provider.  Disclosures  in 
some  instances  may  be  governed  more 
strictly,  such  as  by  applicable  ethical 
standards  emd  state  and  local  laws. 

Finally,  the  NPRM  also  included  a 
proposed  §  164.510(f)(5).  which 
duplicated  proposed  §  164.510(f)(3).  The 
final  rule  does  not  include  this 
duplicate  provision. 

Additional  Considerations 

As  stated  in  the  NPRM,  this  paragraph 
is  not  intended  to  limit  or  preclude  a 
covered  entity  from  asserting  any  lawful 
defense  or  otherwise  contesting  the 
nature  or  scope  of  the  process  when  the 
procedural  rules  governing  the 
proceeding  so  allow.  At  the  same  time, 
it  is  not  intended  to  create  a  basis  for 
appealing  to  federal  court  concerning  a 
request  by  state  law  enforcement 
officials.  Each  covered  entity  will 
continue  to  have  available  legal 
procedures  applicable  in  the 
appropriate  jurisdiction  to  contest  such 
requests  where  warranted. 

As  was  the  case  with  the  NPRM,  this 
rule  does  not  create  any  new  affirmative 
requirement  for  disclosure  of  protected 
health  information.  Similarly,  this 
section  is  not  intended  to  limit  a 
covered  entity  from  disclosing  protected 
health  information  to  law  enforcement 
officials  where  other  sections  of  the  rule 
permit  such  disclosure,  e.g..  as 
permitted  by  §  164.51 2(j)  to  avert  an 
imminent  threat  to  health  or  safety,  for 
health  oversight  activities,  to  coroners 
or  medical  examiners,  and  in  other 
circumstances  permitted  by  the  rule.  For 


additional  provisions  permitting 
covered  entities  to  disclose  protected 
health  information  to  law  enforcement 
officials,  see  §  164.512(i)(l)(i)  and  (ii). 

Under  the  NPRM  ana  under  the  final 
rule,  to  obtain  protected  health 
information,  law  enforcement  officials 
must  comply  with  whatever  other  law  is 
applicable.  In  certain  circumstances, 
while  this  provision  could  authorize  a 
covered  entity  to  disclose  protected 
health  information  to  law  enforcement 
officials,  there  could  be  additional 
applicable  statutes  or  rules  that  further 
govern  the  specific  disclosure.  If  the 
preemption  provisions  of  this  regulation 
do  not  apply,  the  covered  entity  must 
comply  with  the  requirements  or 
limitations  established  by  such  other 
law.  regulation  or  judicial  precedent. 
See  §§  160.201  through  160.205.  For 
example,  if  state  law  permits  disclosure 
only  after  compulson,-  process  with 
court  review,  a  provider  or  payor  is  not 
allowed  to  disclose  information  to  state 
law  enforcement  officials  unless  the 
officials  have  complied  with  that 
requirement.  Similarly,  disclosure  of 
substance  abuse  patient  records  subject 
to,  42  U.S.C.  290dd-2.  and  the 
implementing  regulations.  42  CFR  part 
2.  continue  to  be  governed  by  those 
provisions. 

In  some  instances,  disclosure  of 
protected  health  information  to  law 
enforcement  officials  will  be  compelled 
by  other  law.  for  example,  by 
compulsory  judicial  process  or 
compulsory  reporting  laws  (such  as 
laws  requiring  reporting  of  wounds  from 
violent  crimes,  suspected  child  abuse, 
or  suspected  theft  of  controlled 
substances).  As  discussed  above, 
disclosure  of  protected  health 
information  under  such  other 
mandatorv  law  is  permitted  under 
§  164.512(a). 

In  the  responses  to  comments  we 
clarif\'  that  items  such  as  cells  and 
tissues  are  not  protected  health 
information,  but  that  analyses  of  them 
is.  The  same  treatment  would  be  given 
other  phs-sical  items,  such  as  clothing, 
weapons,  or  a  bloody  knife.  We  note, 
however,  that  while  these  items  are  not 
protected  health  information  and  may 
be  disclosed,  some  communications  that 
could  accompany  the  disclosure  will  be 
protected  health  information  under  the 
rule.  For  example,  if  a  person  provides 
cells  to  a  researcher,  and  tells  the 
researcher  that  these  are  an  identified 
individual's  cancer  cells,  that 
accompanying  statement  is  protected 
health  information  about  that 
individual.  Similarly,  if  a  person 
provides  a  bullet  to  law  enforcement, 
and  tells  law  enforcement  that  the  bullet 
was  extracted  from  an  identified 
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individual,  the  person  has  disr.lo.sed  thf 
fact  that  the  individual  was  treated  for 
a  wound,  and  the  additional  statement 
is  a  disclosure  of  protected  health 
information. 

To  be  able  to  make  the  additional 
statement  accompanying  the  provision 
of  the  bullet,  a  covered  entity  must  look 
t(j  the  rule  to  find  a  provision  under 
which  a  disclosure  may  be  made  to  law 
enforcement.  Section  164.512(0  of  the 
rule  addresses  disclosures  for  law 
enforcement  purposes.  Under 
§  164.512(f)(1).  the  additional  statement 
may  be  disclosed  to  a  law  enforcement 
official  if  required  by  law  or  with 
appropriate  process.  Under 
i?  164.512(fl(2),  we  permit  covered 
entities  to  disclose  limited  identif\'ing 
information  without  legal  process  in 
response  to  a  request  from  a  law 
enforcement  official  for  the  purpose  of 
identifying  or  locating  a  suspect, 
fugitive,  material  witness,  or  missing 
person.  Thus,  in  the  case  of  bullet 
described  above,  the  covered  entity 
may,  in  response  to  a  law  enforcement 
request,  provide  the  extracted  bullet  and 
such  additional  limited  identifying 
information  as  is  permitted  under 
i?  164, 512(f)(2) 

Section  164.512(gl — Uses  and 
Disclosurfs  About  Decedents 

In  the  NTRM  we  proposed  to  allow 
covered  entities  to  disclose  protected 
health  information  without  individual 
authorization  to  coroners  and  medical 
e.xaminers,  consistent  with  applicable 
law,  for  identification  of  a  deceased 
person  or  to  determine  cause  of  death. 

In  §  164.512(g)  of  the  final  rule,  we 
permit  covered  entities  to  disclose 
prfitected  health  information  to 
coroners,  medical  e.xaminers,  and 
funeral  directors  as  part  of  a  new- 
paragraph  on  disclosures  related  to 
death.  The  final  rule  retains  the  NPRM 
approach  regarding  disclosure  of 
protected  health  information  to  coroners 
and  medical  examiners,  and  it  allows 
the  information  disclosed  to  coroners 
and  medical  examiners  to  include 
identif\ing  information  about  other 
persons  that  mav  be  included  in  the 
individual's  medical  record.  Redaction 
of  such  names  is  not  required  prior  to 
disclosing  the  individual's  record  to 
C(jroners  or  medical  examiners.  Since 
covered  entities  may  also  perform  duties 
of  a  coroner  or  medical  examiner,  where 
a  covered  entity  is  itself  a  coroner  or 
medical  examiner,  the  final  rule  permits 
the  covered  entity  to  use  protected 
health  information  in  all  cases  in  which 
it  is  permitted  to  disclose  such 
information  for  its  duties  as  a  coroner  or 
medical  examiner 


Section  164.512(g)  allows  covered 
entities  to  disclose  protected  health 
information  to  funeral  dir(x:tors, 
consistent  with  applicable  law,  as 
necessary  to  carry  out  their  duties  with 
respect  to  a  decedent.  For  example,  the 
rule  allows  hospitals  to  disclose  to 
funeral  directors  the  fact  that  an 
individual  has  donated  an  organ  or 
tissue,  because  this  information  has 
implications  for  funeral  home  staff 
duties  associated  with  embalming. 
When  necessary  for  funeral  directors  to 
carrv  out  their  duties,  covered  entities 
may  disclose  protected  health 
information  prior  to  and  in  reasonable 
anticipation  of  the  individual's  death. 

Whereas  the  NPRM  did  not  address 
the  issue  of  disclosure  of  psychotherapy 
notes  without  individual  authorization 
to  coroners  and  medical  examiners,  the 
final  rule  allows  such  disclosures. 

The  NPRM  did  not  include  in 
proposed  ??  164.510(e)  language  stating 
that  where  a  covered  entitv  was  itself  a 
coroner  or  medical  examiner,  it  could 
use  protected  health  information  for  the 
purposes  of  engaging  in  a  coroner's  or 
a  medical  examiner's  activities.  The 
final  rule  includes  such  language  to 
address  situations  such  as  where  a 
public  hospital  performs  medical 
examiner  fimctions.  In  such  cases,  the 
hospital's  on-staff  coroners  can  use 
protected  health  information  while 
conducting  post-mortem  investigations, 
and  other  hospital  staff  can  analyze  any" 
information  associated  with  these 
investigations,  for  example,  as  part  of 
the  process  of  determining  the  cause  of 
the  individual's  death. 

Section  164.512lh) — Uses  and 
Disclosures  for  Cadaveric  Donation  of 
Organs,  Eyes,  or  Tissues 

In  the  NPRM  we  proposed  to  include 
the  procurement  or  banking  of  blood, 
sperm,  organs,  or  any  (jther  tissue  for 
administration  to  patients  in  the 
definition  of  "health  care"  (described  in 
proposed  §  160.103).  The  NPRM's 
proposed  approach  did  not  differentiate 
between  situations  in  which  the  donor 
was  competent  to  consent  to  the 
donation — for  example,  w'hen  an 
individual  is  donating  blood,  sperm,  a 
kidney,  or  a  liver  or  lung  lobe — and 
situations  in  which  the  donor  was 
deceased,  for  example,  when  cadaveric 
organs  and  tissues  were  being  donated. 
We  also  proposed  to  allow  use  and 
disclosure  of  protected  health 
information  for  treatmcmt  without 
consent. 

In  the  final  rule,  we  take  a  different 
approach.  In  4)  164.512(h).  we  permit 
covered  entities  to  disclose  protected 
health  information  without  individual 
authorization  to  organ  procurement 


organizations  or  other  entities  engaged 
in  the  procurement,  banking,  or 
transplantation  of  cadaveric  organs, 
eyes,  or  tissue  for  donation  and 
transplantation.  This  provision  is 
intended  to  address  situations  in  which 
an  individual  has  not  previously 
indicated  whether  he  or  she  seeks  to 
donate  organs,  eyes,  or  tissues  (and 
therefore  authorized  release  of  protected 
health  information  for  this  purpose).  In 
such  situations,  this  provision  is 
intended  to  allow  covered  entities  to 
initiate  contact  with  organ  and  tissue 
donation  and  transplantation 
organizations  to  facilitate 
transplantation  of  cadaveric  organs, 
eyes,  and  tissues. 

Disclosures  and  Uses  for  Government 
Health  Data  Systems 

In  the  NPRM  we  proposed  to  permit 
covered  entities  to  disclose  protected 
health  information  to  a  government 
agency,  or  to  a  private  entity  acting  on 
behalf  of  a  government  agency,  for 
inclusion  in  a  government  health  data 
system  collecting  health  data  for 
analysis  in  support  of  policy,  planning, 
regulatory,  or  management  functions 
authorized  by  law.  The  NPRM  stated 
that  when  a  covered  entity  was  itself  a 
government  agency  collecting  health 
data  for  these  functions,  it  could  use 
protected  health  information  in  all  cases 
for  which  it  was  permitted  to  disclose 
such  information  to  government  health 
data  systems. 

In  the  final  rule,  we  eliminate  the 
provision  that  would  have  allowed 
covered  entities  to  disclose  protected 
health  information  to  government  health 
data  systems  without  authorization. 
Thus,  under  the  final  rule,  covered 
entities  cannot  disclose  protected  health 
information  without  authorization  to 
government  health  data  systems — or  to 
private  health  data  systems — unless  the 
disclosure  is  permissible  under  another 
provision  of  the  nde. 

Disclosures  for  Payment  Processes 

In  the  NPRM  we  proposed  to  permit 
covered  entities  to  disclose,  in 
connection  with  routine  banking 
activities  or  payment  by  debit,  credit,  or 
other  payment  card,  or  other  payment 
means,  the  minimum  amount  of 
protected  health  information  necessar\' 
to  complete  a  banking  or  payment 
activity  to  financial  institutions  or  to 
entities  acting  on  behalf  of  financial 
institutions  to  authorize,  process,  clear, 
settle,  bill,  transfer,  reconcile,  or  collect 
payments  for  financial  institutions. 

The  preamble  to  the  NPRM  clarified 
the  proposed  rule's  intent  regarding 
disclosure  of  diagnostic  and  treatment 
information  along  with  payment 
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information  to  financial  institutions. 
The  preamble  to  the  proposed  rule  said 
that  diagnostic  and  treatment 
information  never  was  necessary  to 
process  a  payment  transaction.  'The 
preamble  said  we  believed  that  in  most 
cases,  the  permitted  disclosure  would 
include  only:  (1)  The  name  and  address 
of  the  account  holder;  (2)  the  name  and 
address  of  the  payor  or  provider;  (3)  the 
amount  of  the  charge  for  health  services; 
(4)  the  date  on  which  health  services 
were  rendered;  (5)  the  expiration  date 
for  the  payment  mechanism,  if 
applicable;  and  (6)  the  individual's 
signature.  The  preamble  noted  that  the 
proposed  regulation  text  did  not  include 
an  exclusive  list  of  information  that 
could  lawfully  be  disclosed  to  process 
payments,  and  it  solicited  comments  on 
whether  more  elements  would  be 
needed  for  banking  and  payment  * 

transactions  and  on  whether  including  a 
specific  list  of  protected  health 
information  that  could  be  disclosed  was 
an  appropriate  approach. 

The  preamble  also  noted  that  under 
section  1179  of  HIPAA,  certain  activities 
of  financial  institutions  were  exempt 
from  this  rule,  to  the  extent  that  these 
activities  constituted  authorizing, 
processing,  clearing,  settling,  billing, 
transferring,  reconciling,  or  collecting 
payments  for  health  care  or  health  plan 
premiums. 

In  the  final  rule,  we  eliminate  the 
NPRM's  provision  on  "banking  and 
payment  processes."  All  disclosures 
that  would  have  been  allowed  pursuant 
to  proposed  §  164.510(1}  are  allowed 
under  §  164.502(a)  of  the  final  rule, 
regarding  disclosure  for  payment 
purposes. 

Section  164.512(1) — Uses  and 
Disclosures  for  Research  Purposes 

The  NPRM  would  have  permitted 
covered  entities  to  use  and  disclose 
protected  health  information  for 
research — regardless  of  funding 
source — without  individual 
authorization,  provided  that  the  covered 
entity  obtained  documentation  of  the 
following: 

(1)  A  waiver,  in  whole  or  in  part,  of 
authorization  for  the  use  or  disclosure  of 
protected  health  information  was 
approved  by  an  Institutional  Review 
Board  (IRB)  or  a  privacy  board  that  was 
composed  as  stipulated  in  the  proposed 
rule; 

(2)  The  date  of  approval  of  the  waiver, 
in  whole  or  in  part,  of  authorization  by 
an  IRB  or  privacy  board; 

(3)  The  IRB  or  privacy  board  had 
determined  that  the  waiver,  in  whole  or 
in  part  satisfied  the  following  criteria: 


(i)  The  use  or  disclosure  of  protected 
health  information  involves  no  more 
than  minimal  risk  to  the  subjects: 

(ii)  The  waiver  will  not  adversely 
affect  the  rights  and  welfare  of  the 
subjects: 

(iii)  The  research  could  not 
practicably  be  conducted  without  the 
waiver: 

(iv)  Whenever  appropriate,  the 
subjects  will  be  provided  with 
additional  pertinent  information  after 
participation; 

(v)  The  research  could  not  practicably 
be  conducted  without  access  to  and  use 
of  the  protected  health  information; 

(vi)  The  research  is  of  sufficient 
importance  so  as  to  outweigh  the 
intrusion  of  the  privacy  of  the 
individual  whose  information  is  subject 
to  the  disclosure; 

(vii)  There  is  an  adequate  plan  to 
protect  the  identifiers  from  improper 
use  and  disclosure;  and 

(viii)  There  is  an  adequate  plan  to 
destroy  the  identifiers  at  the  earliest 
opportunity  consistent  with  the  conduct 
of  the  research,  unless  there  is  a  health 
or  research  justification  for  retaining  the 
identifiers;  and 

(4)  The  written  documentation  was 
signed  by  the  chair  of  as  applicable,  the 
IRB  or  the  privacy  board. 

The  NPRM  also  proposed  that  IRBs 
and  privacy  boards  be  permitted  to 
adopt  procedures  for  "expedited 
review"  similar  to  those  provided  in  the 
Common  Rule  (Common  Rule 

§ .110)  for  records  research  that 

involved  no  more  than  minimal  risk. 
However,  this  provision  for  expedited 
review  was  not  included  in  the 
proposed  regulation  text. 

The  board  that  would  determine 
whether  the  research  protocol  met  the 
eight  specified  criteria  for  waiving  the 
patient  authorization  requirements 
(described  above),  could  have  been  an 
IRB  constituted  as  required  by  the 
Common  Rule,  or  a  privacy  board, 
whose  proposed  composition  is 
described  below.  The  NPRM  proposed 
no  requirements  for  the  location  or 
sponsorship  of  the  IRB  or  privacy  board. 
Under  the  NPRM,  the  covered  entity 
could  have  created  such  a  board  and 
could  have  relied  on  it  to  review- 
research  proposals  for  uses  and 
disclosures  of  protected  health 
information  for  research.  A  covered 
entity  also  could  have  relied  on  the 
necessary  documentation  from  an 
outside  researcher's  own  university  IRB 
or  privacy  board.  In  addition,  a  covered 
entity  could  have  engaged  the  ser\'ices 
of  an  outside  IRB  or  privacy  board  to 
obtain  the  necessary  documentation. 

Absent  documentation  that  the 
requirements  described  above  had  been 


met,  the  NPRM  would  have  required 
individuals'  authorization  for  the  use  or 
disclosure  of  protected  health 
information  for  research,  pursuant  to  the 
authorization  requirements  in  proposed 
§  164.508.  For  research  conducted  with 
patient  authorization,  documentation  of 
IRB  or  privacy  board  approval  would 
not  have  been  required. 

The  final  rule  retains  the  NPRM's 
proposed  framework  for  permitting  uses 
and  disclosures  of  protected  health 
information  for  research  purposes, 
although  we  are  making  several 
important  changes  for  the  final  rule. 
These  changes  are  discussed  below: 

Documentation  Requirements  of  IRB  or 
Privacy  Board  Approval  of  Waiver 

The  final  rule  retains  these 
documentation  requirements,  but 
modifies  some  of  them  and  includes  two 
additional  documentation  requirements. 
The  final  rules  modifications  to  the 
NPRM's  proposed  documentation 
requirements  are  described  first, 
followed  by  a  description  of  the  three 
documentation  requirements  added  in 
the  final  rule. 

The  final  rule  makes  the  following 
modifications  to  the  NTRM's  proposed 
documentation  requirements  for  the 
waiver  of  individual  authorization: 

1 .  IRB  and  privacy  board 
membership.  The  NPRM  stipulated  that 
to  meet  the  requirements  of  proposed 
§  164.510(j).  the  documentation  would 
need  to  indicate  that  the  IRB  had  been 
composed  as  required  by  the  Common 

Rule  (§ .107).  and  the  privacy  board 

had  been  composed  as  follows:  "(A)  Has 
members  with  varying  backgrounds  and 
appropriate  professional  competency  as 
necessarv-  to  review  the  research 
protocol:  (B)  Includes  at  least  one 
member  who  is  not  affiliated  with  the 
entity  conducting  the  research,  or 
related  to  a  person  who  is  affiliated  with 
such  entity:  and  (C)  Does  not  have  any 
member  participating  in  a  review-  of  any 
project  in  which  the  member  has  a 
conflict  of  interest  "  (§  164.510(j)(l)(ii)). 

The  final  rule  modifies  the  first  of  the 
requirements  for  the  composition  of  a 
privacy  board  to  focus  on  the  effect  of 
the  research  protocol  on  the  individual's 
privacy  rights  and  related  interests. 
Therefore,  under  the  final  rule,  the 
required  documentation  must  indicate 
that  the  privacy  board  has  members 
with  var\-ing  backgrounds  and 
appropriate  professional  competency  as 
necessary  to  review  the  effect  of  the 
research  protocol  on  the  individual's 
privacy  rights  and  related  interests. 

In  addition,  the  final  rule  further 
restricts  the  NPRM's  proposed 
requirement  that  the  privacy  board 
include  at  least  one  member  who  was 
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not  affiliated  with  the  entity-  conducting 
the  research,  or  related  to  a  person  who 
is  affiliated  with  such  entity.  Under  the 
final  rule,  the  board  must  include  at 
least  one  member  who  is  not  affdiated 
with  the  covered  entity,  not  affiliated 
with  any  entity  conducting  or 
sponsoring  the  research,  and  not  related 
to  anv  person  who  is  affiliated  with 
such  entities. 

The  other  documentation 
requirements  for  the  composition  of  an 
IRB  and  privacy  board  remain  the  same 

2.  Waiver  of  authorization  criteria. 
The  NPRM  proposed  to  prohibit  the  use 
or  disclosure  of  protected  health 
information  for  research  without 
individual  authorization  as  stipulated  in 
proposed  §  164.508  unless  the  covered 
entity  had  documentation  indicating 
that  an  IRB  or  privacy  board  had 
determined  that  the  following  waiver 
criteria  had  been  met. 

(i)  The  use  or  disclosure  of  protected 
health  information  involves  no  more 
than  minimal  risk  to  the  subjects; 

(ii)  The  waiver  will  not  adversely 
affect  the  rights  and  welfare  of  the 
subjects; 

(iii)  The  research  could  not 
practicably  be  conducted  without  the 
waiver; 

(iv)  Whenever  appropriate,  the 
subjects  will  be  provided  with 
additional  pertinent  information  after 
participation; 

(v)  Tne  research  could  not  be 
practicably  be  conducted  without  access 
to  and  use  of  the  protected  health 
information: 

(vi)  The  research  is  of  sufficient 
importance  so  as  to  outweigh  the 
intrusion  of  the  privacy  of  the 
individual  whose  information  is  subject 
to  the  disclosure; 

(vii)  There  is  an  adequate  plan  to 
protect  the  identifiers  from  improper 
use  and  disclosure:  and 

(viii)  There  is  an  adequate  plan  to 
destroy  the  identifiers  at  the  earliest 
opportunity  consistent  with  the  conduct 
of  the  research,  unless  there  is  a  health 
or  research  justification  for  retaining  the 
identifiers. 

The  final  rule  continues  to  permit  the 
documentation  of  IRB  or  privacy  board 
approval  of  a  waiver  of  an  authorization 
as  required  by  §  164. SOS.  to  indicate  that 
only  some  or  all  of  the  §  164.508 
authorization  requirements  have  been 
waived  In  addition,  the  final  rule 
clarifies  that  the  documentation  of  IRB 
or  privacy  board  approval  may  indicate 
that  the  authorization  requirements 
have  been  altered.  Also,  for  all  of  the 
proposed  waiver  of  authorization 
criteria  that  used  the  term  "subject,"  we 
replace  this  term  with  the  term 
"individual"  in  the  final  rule. 


in  addition,  the  final  rule  (1) 
eliminates  proposed  waiver  criterion  iv. 
(2)  modifies  proposed  waiver  criteria  ii. 
iii.  vi,  and  viii.  and  (3)  adds  a  waiver 
criterion. 

Proposed  waiver  criterion  ii  (waiver 
criterion  t>  i64.512(i)(2)(ii)(B)  in  the 
final  nile)  is  revised  as  follows  to  focus 
more  narrowly  on  the  privacy  interests 
of  individuals,  and  to  clarify  that  it  also 
pertains  to  alterations  of  individual 
authorization:  "the  alteration  or  waiver 
will  not  adversely  affect  the  privacy 
rights  and  the  welfare  of  the 
individuals."  Under  criterion 
§  164.512(i)(2)(ii)(B),  the  question  is 
whether  the  alteration  or  waiver  of 
individual  authorization  would 
adverselv  affect  the  privacy  rights  and 
the  welfare  of  individuals,  not  whether 
the  research  project  itself  would 
adversely  affef:t  the  privacy  rights  or  the 
welfare  of  individuals. 

Proposed  waiver  criterion  iii  (waiver 
criterion  §  164.512(i)(2)(ii)(C)  in  the 
find!  rule)  is  revised  as  follows  to  clarify 
that  it  also  pertains  to  alterations  of 
individual  authorization:  "the  research 
could  not  practicably  be  conducted 
without  the  alteration  or  waiver." 

Proposed  waiver  criterion  vi  (waiver 
criterion  §  164.512(i)(2)(ii)(E)  in  the 
final  rule)  is  revised  as  follows  to  be 
more  consistent  with  one  of  the 
Common  Rule's  requirements  for  the 
approval  of  human  subjects  research 
(Common  Rule.  §         .111(a)(2)):  "the 
privacy  risks  to  individuals  whose 
protected  health  information  is  to  be 
used  or  disclosed  are  reasonable  in 
relation  to  anticipated  benefits  if  any  to 
individuals,  and  the  importance  of  the 
knowledge  that  mav  reasonably  be 
expected  to  result  from  the  research." 
Under  criterion  §  164.512(i)(2)(ii)(E).  the 
question  is  whether  the  risks  to  an 
individual's  privacy  from  participating 
in  the  research  are  reasonable  in  relation 
to  the  anticipated  benefits  from  the 
research.  This  criterion  is  unlike  waiver 
criterion  «ii  164  512(i)(2)(ii)(B)  in  that  it 
focuses  on  the  privacy  risks  and  benefits 
of  the  research  project  more  broadly,  not 
on  the  waiver  of  individual 
authorization. 

Proposed  waiver  criterion  viii  (waiver 
criterion  §  164.512(i)(2)(ii)(G)  in  the 
final  rule)  is  revised  as  follows:  "there 
is  an  adequate  plan  to  destroy  the 
identifiers  at  the  earliest  opportunity 
consistent  with  the  conduct  of  the 
research,  unless  there  is  a  health  or 
research  justification  for  retaining  the 
identifiers,  or  such  retention  is 
otherwise  required  by  law" 

In  addition,  the  final  rule  includes 
another  waiver  criterion:  waiver 
criterion  §  164  512(i)(2)(ii)(H).  The 
NPRM  proposed  no  restriction  on  a 


researcher's  further  use  or  disclosure  of 
protected  health  information  that  had 
been  received  under  proposed 
§  164.510(j).  The  final  rule  requires  that 
the  covered  entity  obtain  written 
agreement  from  the  person  or  entity 
receiving  protected  health  information 
under  §  164.512(i)  not  to  re-use  or 
disclose  protected  health  information  to 
any  other  person  or  entity,  except:  (1) 
As  required  by  law,  (2)  for  authorized 
oversight  of  the  research  project,  or  (3) 
for  other  research  for  which  the  use  or 
disclosure  of  protected  health 
information  would  be  permitted  by  this 
subpart.  For  instance,  in  assessing 
whether  this  criterion  has  been  met,  we 
encourage  IRBs  and  privacy  boards  to 
obtain  adequate  assurances  that  the 
protected  health  information  will  not  be 
disclosed  to  an  individual's  employer 
for  employment  decisions  without  the 
individual's  authorization. 

3.  Required  signature.  The  rule 
broadens  the  types  of  individuals  who 
are  permitted  to  sign  the  required 
documentation  of  IRB  or  privacy  board 
approval.  The  final  rule  requires  the 
documentation  of  the  alteration  or 
waiver  of  authorization  to  be  signed  by 
(1)  the  chair  of,  as  applicable,  the  IRB 
or  the  privacy  board,  or  (2)  a  member  of 
the  IRB  or  privacy  board,  as  applicable, 
who  is  designated  by  the  chair  to  sign 
the  documentation. 

Furthermore,  the  final  rule  makes  the 
following  three  additions  to  the 
proposed  documentation  requirements 
for  the  alteration  or  waiver  of 
authorization: 

1 .  Identification  of  the  IRB  or  privacy- 
board.  The  NPRM  did  not  propose  that 
the  documentation  of  waiver  include  a 
statement  identifying  the  IRB  or  privacy 
board  that  approved  the  waiver  of 
authorization.  In  the  final  rule  we 
require  that  such  a  statement  be 
included  in  the  documentation  of 
alteration  or  waiver  of  individual 
authorization.  By  this  requirement  we 
mean  that  the  name  of  the  IRB  or 
privacy  board  must  be  included  in  such 
documentation,  not  the  names  of 
individual  members  of  the  board. 

2.  Description  of  protected  heaUh 
information  approved  for  use  or 
disclosure.  The  NPRM  did  not  propose 
that  the  documentation  of  waiver 
include  a  description  of  the  protected 
health  information  that  the  IRB  or 
privacy  board  had  approved  for  use  or 
disclosure  without  individual 
authorization.  In  considering  waiver  of 
authorization  criterion 

§  164.512(i)(2)(ii)(D).  we  expect  the  IRB 
or  privacy  board  to  consider  the  amount 
of  information  that  is  minimally  needed 
for  the  study.  The  final  rule  requires 
that  the  documentation  of  IRB  or 
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privacy  board  approval  of  the  alteration 
or  waiver  of  authorization  describe  the 
protected  health  information  for  which 
use  or  access  has  been  determined  to  be 
necessary  for  the  research  by  the  IRB  or 
privacy  board.  For  example,  if  the  IRB 
or  privacy  board  approves  only  the  use 
or  disclosure  of  certain  information 
from  patients'  medical  records,  and  not 
patients'  entire  medical  record,  this 
must  be  stated  on  the  document 
certifying  IRB  or  privacy  board 
approval. 

3.  Review  and  approval  procedures. 
The  NPRM  would  not  have  required 
documentation  of  IRBs'  or  privacy 
boards'  review  and  approval 
procedures.  In  the  final  rule,  the 
documentation  of  the  alteration  or 
waiver  of  authorization  must  state  that 
the  alteration  or  waiver  has  been 
reviewed  and  approved  by:  (1)  an  IRB 
that  has  followed  the  voting 
requirements  stipulated  in  the  Common 

Rule  {§ .108(b)).  or  the  expedited 

review  procedures  as  stipulated  in 

§ .110(b};  or  (2)  a  privacy  board  that 

has  reviewed  the  proposed  research  at 
convened  meetings  at  which  a  majority 
of  the  privacy  board  members  are 
present,  including  at  least  one  member 
who  is  not  affiliated  with  the  covered 
entity,  not  affiliated  with  any  entity 
conducting  or  sponsoring  the  research, 
and  not  related  to  any  person  who  is 
affiliated  with  any  such  entities,  and  the 
alteration  or  waiver  of  authorization  is 
approved  by  the  majority  of  privacy 
board  members  present  at  the  meeting, 
unless  an  expedited  review  procedure  is 
used. 

For  documentation  of  IRB  approval 
that  used  an  expedited  review 
procedure,  the  covered  entity  must 
ensure  that  the  documentation  indicates 
that  the  IRB  followed  the  expedited 
review  requirements  of  the  Common 

Rule  (§ .110).  For  documentation  of 

privacy  board  approval  that  used  an 
expedited  review  procedure,  the 
covered  entity  must  ensure  that  the 
documentation  indicates  that  the 
privacy  board  met  the  expedited  review 
requirements  of  the  privacy  rule.  In  the 
final  rule,  a  privacy  board  may  use  an 
expedited  review  procedure  if  the 
research  involves  no  more  than  minimal 
risk  to  the  privacy  of  the  individuals 
who  are  the  subject  of  the  protected 
health  information  for  which  disclosure 
is  being  sought.  If  a  privacy  board  elects 
to  use  an  expedited  review  procedure, 
the  review  and  approval  of  the 
alteration  or  waiver  of  authorization 
may  be  carried  out  by  the  chair  of  the 
privacy  board,  or  by  one  or  more 
members  of  the  privacy  board  as 
designated  by  the  chair.  Use  of  the 
expedited  review  mechanism  permits 


review  by  a  single  member  of  the  IRB  or 
privacy  board,  but  continues  to  require 
that  the  covered  entity  obtain 
documentation  that  all  of  the  specified 
waiver  criteria  have  been  met. 

Reviews  Preparatory  to  Research 

Under  the  NPRM.  if  a  covered  entitv 
used  or  disclosed  protected  health 
information  for  research,  but  the 
researcher  did  not  record  the  protected 
health  information  in  a  manner  that 
persons  could  be  identified,  such  an 
activity  would  have  constituted  a 
research  use  or  disclosure  that  would 
have  been  subject  to  either  the 
individual  authorization  requirements 
of  proposed  §  164.508  or  the 
documentation  of  the  waiver  of 
authorization  requirements  of  proposed 
§164.510(j). 

The  final  rule  permits  the  use  and 
disclosure  of  protected  health 
information  for  research  without 
requiring  authorization  or 
documentation  of  the  alteration  or 
waiver  of  authorization,  if  the  research 
is  conducted  in  such  a  manner  that  only 
de-identified  protected  health 
information  is  recorded  by  the 
researchers  and  the  protected  health 
information  is  not  removed  from  the 
premises  of  the  covered  entity.  For  such 
uses  and  disclosures  of  protected  health 
information,  the  final  rule  requires  that 
the  covered  entity  obtain  from  the 
researcher  representations  that  use  or 
disclosure  is  sought  solely  to  review 
protected  health  information  as 
necessary  to  prepare  a  research  protocol 
or  for  similar  purposes  preparatory  to 
research,  no  protected  health 
information  is  to  be  removed  from  the 
covered  entity  by  the  researcher  in  the 
course  of  the  review,  and  the  protected 
health  information  for  which  use  or 
access  is  sought  is  necessary-  for  the 
research  purposes.  The  intent  of  this 
provision  is  to  permit  covered  entities  to 
use  and  disclose  protected  health 
information  to  assist  in  the  development 
of  a  research  hypothesis  and  aid  in  the 
recruitment  of  research  participants.  We 
understand  that  researchers  sometimes 
require  access  to  protected  health 
information  to  develop  a  research 
protocol,  and  to  determine  whether  a 
specific  covered  entity  has  protected 
health  information  of  prospective 
research  participants  that  would  meet 
the  eligibility  criteria  for  enrollment 
into  a  research  study.  Therefore,  this 
provision  permits  covered  entities  to 
use  and  disclose  protected  health 
information  for  these  preliminarv^ 
research  activities  without  individual 
authorization  and  without 
documentation  that  an  IRB  or  privacy 


board  has  altered  or  waived  individual 
authorization. 

Research  on  Prott^cted  Heahh 
Information  of  the  Deceased 

The  NPRM  would  have  permitted  the 
use  and  disclosure  of  protected  health 
information  of  deceased  persons  for 
research  without  the  authorization  of  a 
legal  representative,  and  without  the 
requirement  for  written  documentation 
of  IRB  or  privacy  board  approval  in 
proposed  §  164.510(j),  In  the  final  rule, 
we  retain  the  exception  for  uses  and 
disclosures  for  research  purposes  but  in 
addition  require  that  the  covered  entitv 
take  certain  protective  measures  prior  to 
release  of  the  decedent's  protected 
health  information  for  such  purposes. 
Specifically,  the  final  rule  requires  that 
the  covered  entity  obtain  representation 
that  the  use  or  disclosure  is  sought 
solely  for  research  on  the  protected 
health  information  of  decedent,  and 
representation  that  the  protected  health 
information  for  which  use  or  disclosure 
is  sought  is  necessary  for  the  research 
purposes.  In  addition,  the  final  rule 
allows  covered  entities  to  request  from 
the  researcher  documentation  of  the 
death  of  the  individuals  about  whom 
protected  health  information  is  being 
sought. 

Good  Faith  Reliance 

The  final  rule  clarifies  that  covered 
entities  are  allowed  to  rely  on  the  IRB's 
or  privacy  board's  representation  that 
the  research  proposal  meets  the 
documentation  requirements  of 
§  164.512(i)(l)(i)  and  the  minimum 
necessary  requirements  of  §  164.514. 

In  addition,  when  using  or  disclosing 
protected  health  information  for  reviews 
preparatory  to  research 
(§  164.512{i)(l)(ii))  or  for  research  .solely 
on  the  protected  health  information  of 
decedents  (§  164.51 2)(])(iii)).  the  final 
rule  clarifies  that  the  covered  entity  mav 
rely  on  the  requesting  researcher's 
representation  that  the  purpose  of  the 
request  is  for  one  of  these  two  purpose, 
and  that  the  request  meets  the  minimum 
necessaiy  requirements  of  §  164.514. 
Therefore,  the  covered  entity  has  not 
violated  the  rule  if  the  requesting 
researcher  misrepresents  his  or  her 
intended  use  of  the  protected  health 
information  to  the  covered  entity. 

Additional  Research  Provisions 

Research  Including  Treatment 

To  the  extent  that  a  researcher 
provided  treatment  to  persons  as  part  of 
a  research  study,  the  NPRM  would  have 
covered  such  researchers  as  health  care 
providers  for  purposes  of  that  treatment, 
and  required  that  the  researcher  comply 
with  all  of  the  provisions  of  the  rule  that 
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would  be  applicable  to  health  care 
providers  The  final  rule  retains  this 
requirement 

Individual  Access  to  Research 
Information 

Under  proposed  ^  164  514.  the  NPRM 
would  have  applied  the  proposed 
provision  regarding  individuals'  access 
to  records  to  research  that  includes  the 
delivery  of  treatment.  The  N'PRM 
proposed  an  exception  to  individuals' 
right  to  access  protected  health 
information  for  clinical  trials,  where  (1) 
protected  health  information  was 
obtained  bv  a  covered  entity  in  the 
course  of  clinical  trial,  (2)  the  individual 
agreed  to  the  denial  of  access  when 
consenting  to  participate  in  the  trial  (if 
the  individual's  consent  to  participate 
was  obtained),  and  (3)  the  trial  was  still 
in  progress. 

Section  164.524  of  the  final  rule 
retains  this  exception  to  access  for 
research  that  includes  treatment.  In 
addition,  the  final  rule  requires  that 
participants  in  such  research  be 
informed  that  their  right  of  access  to 
protected  health  information  about  them 
will  be  reinstated  once  the  research  is 
complete. 

Obtaining  the  Individual's 
Authorization  for  Research 

The  MPRM  would  have  required 
covered  entities  obtaining  individuals' 
authorization  for  the  use  or  disclosure  of 
information  for  research  to  comply  with 
the  requirements  applicable  to 
individual  authorization  for  the  release 
of  protected  health  information 
(proposed  §  164.508(a)(2)).  If  an 
individual  had  initiated  the  use  or 
disclosure  of  his/her  protected  health 
information  for  research,  or  any  other 
purpose,  the  covered  entity  would  have 
been  required  to  obtain  a  completed 
authorization  for  the  use  or  disclosure  of 
protected  health  information  as 
proposed  in  §  164.508(c). 

Tne  final  rule  retains  these 
requirements  for  research  conducted 
with  authorization,  as  required  by 
§  164.508.  In  addition,  for  the  use  and 
disclosure  of  protected  health 
information  created  by  a  covered  entity 
for  the  purpose,  in  whole  or  in  part,  of 
research  that  includes  treatment  of  the 
individual,  the  covered  entity  must 
meet  the  requirements  of  §  164.508(f) 

Interaction  with  the  Common  Rule 

The  NPRM  stated  that  the  proposed 
rule  would  not  override  the  Common 
Rule.  Where  both  the  NPRM  and  the 
Common  Rule  would  have  applied  to 
research  conducted  by  the  covered 
entity — either  with  or  without 
individuals'  authorization — both  sets  of 


regulations  would  have  needed  to  be 
followed.  This  statement  remains  true  in 
the  final  rule.  In  addition,  we  clarify 
that  FDA's  human  subjects  regulations 
must  also  be  followed  if  applicable. 

Section  164.512111— Uses  and 
Disclosures  to  Avert  a  Serious  Threat  to 
Health  or  Safetv 

In  the  NPRM  we  proposed  to  allow 
covered  entities  to  use  or  disclose 
protected  health  information  without 
individual  authorization — consistent 
with  applicable  law  and  ethics 
standards — based  on  a  rea.sonable  belief 
that  use  or  disclosure  of  the  protected 
health  information  was  necessary  to 
prevent  or  lessen  a  serious  and 
imminent  threat  to  health  or  safety  of  an 
individual  or  of  the  public.  Pursuant  to 
the  NPRM.  covered  entities  could  have 
used  or  disclosed  protected  health 
information  in  these  emergency 
circumstances  to  a  person  or  persons 
reasonablv  able  to  prevent  or  lessen  the 
threat,  including  the  target  of  the  threat. 
The  NPRM  stated  that  covered  entities 
that  made  disclosures  in  these 
circumstances  were  presumed  to  have 
acted  under  a  reasonable  belief  if  the 
disclosure  was  made  in  good  faith, 
based  on  credible  representation  by  a 
person  with  apparent  knowledge  or 
authority.  The  NPRM  did  not  include 
verification  requirements  specific  to  this 
paragraph. 

hi  §  164.512(j)  of  the  final  rule,  we 
retain  the  NPRM's  approach  to  uses  and 
disclosures  made  to  prevent  or  lessen 
serious  and  imminent  threats  to  health 
or  safetv.  as  well  as  its  language 
regarding  the  presumption  of  good  faith. 
We  also  clarify  that:  (1)  Rules  governing 
these  situations,  which  the  NPRM 
referred  to  as    emergency 
circum.stances."  are  not  intended  to 
apply  to  emergency  care  treatment,  such 
as  health  care  deliver\'  in  a  hospital 
emergency  room;  and  (2)  the 
"presumption  of  good  faith  belief  is 
intended  to  apply  only  to  this  provision 
and  not  to  all  disclosures  permitted 
without  individual  authorization.  The 
final  rule  allows  covered  entities  to  use 
or  disclose  protected  health  information 
without  an  authorization  on  their  own 
initiative  in  these  circumstances,  when 
necessary  to  prevent  or  lessen  a  serious 
and  imminent  threat,  consistent  with 
other  applicable  ethical  or  legal 
standards. 

The  rule's  approach  is  consistent  with 
the  "duty  to  warn  "  third  persons  at  risk, 
which  has  been  established  through 
case  law.  In  Tarasoffv.  Regents  of  the 
University-  of  California  (17  Cal.  3d  425 
(1976)),  the  Supreme  Court  of  California 
found  that  when  a  therapist's  patient 
had  made  credible  threats  against  the 


phvsical  safety  of  a  specific  person,  the 
therapist  had  an  obligation  to  use 
reasonable  care  to  protect  the  intended 
victim  of  his  patient  against  danger, 
including  warning  the  victim  of  the 
danger.  Many  states  have  adopted, 
through  either  statutory  or  case  law, 
versions  of  the  Tarasoff  duty  to  warn. 
The  rule  is  not  intended  to  create  a  duty 
to  warn  or  disclose.  Rather,  it  permits 
disclosure  to  avert  a  serious  and 
imminent  threat  to  health  or  safety 
consistent  with  other  applicable  legal  or 
ethical  standards.  If  disclosure  in  these 
circumstances  is  prohibited  by  state 
law,  this  rule  would  not  allow  the 
disclosure. 

As  indicated  above,  in  some 
situations  (for  example,  when  a  person 
is  both  a  fugitive  and  a  victim  and  thus 
covered  entities  could  disclose 
protected  health  information  pursuant 
either  to  §  164.512(f)(2)  regarding 
higitives  or  to  §  164.512(f)(3) 
establishing  conditions  for  disclosure 
about  victims),  more  than  one  section  of 
this  rule  potentially  could  apply  with 
respect  to  a  covered  entity's  potential 
disclosure  of  protected  health 
information.  Similarly,  in  situations 
involving  a  serious  and  imminent  threat 
to  public  health  or  safety,  law 
enforcement  officials  may  be  seeking 
protected  health  information  from 
covered  entities  to  locate  a  fugitive.  In 
the  final  rule,  we  clarify  that  if  a 
situation  fits  one  section  of  the  rule  (for 
example.  §  164.512(j)  on  serious  and 
imminent  threats  to  health  or  safety), 
covered  entities  may  disclose  protected 
health  information  pursuant  to  that 
section,  regardless  of  whether  the 
disclosure  also  could  be  made  pursuant 
to  another  section  [e.g..  §  164.512(f)). 
regarding  disclosure  to  law  enforcement 
officials). 

The  proposed  rule  did  not  address 
situations  in  which  covered  entities 
could  make  disclosures  to  law 
enforcement  officials  about  oral 
statements  admitting  participation  in 
violent  conduct  or  about  escapees. 

In  the  final  rule  we  permit,  out  do  not 
require,  covered  entities  to  use  or 
disclose  protected  health  information, 
consistent  with  applicable  law  and 
standards  of  ethical  conduct,  in  specific 
situations  in  which  the  covered  entity, 
in  good  faith,  believes  the  use  or 
disclosure  is  necessary  to  permit  law 
enforcement  authorities  to  identify  or 
apprehend  an  individual.  Under 
paragraph  (j)(l)(ii)(A)  of  this  section,  a 
covered  entity  may  take  such  action 
because  of  a  statement  by  an  individual 
admitting  participation  in  a  violent 
crime  that  the  covered  entity  reasonably 
believes  may  have  resulted  in  serious 
physical  harm  to  the  victim.  The 
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protected  health  information  that  is 
disclosed  in  this  case  is  limited  to  the 
statement  and  to  the  protected  health 
information  included  under  the  limited 
identifying  and  location  information  in 
§  164.512(f)(2),  such  as  name,  address, 
and  type  of  injury.  Under  paragraph 
(j)(l)(ii)(B)  of  this  section,  a  covered 
entity  may  take  such  action  where  it 
appears  from  all  the  circumstances  that 
the  individual  has  escaped  from  a 
correctional  institution  or  from  lawful 
custody. 

A  disclosure  may  not  be  made  under 
paragraph  (j)(l){ii){A)  for  a  statement 
admitting  participation  in  a  violent 
crime  if  the  covered  entity  learns  the 
information  in  the  course  of  counseling 
or  therapy.  Similarly,  such  a  disclosure 
is  not  permitted  if  the  covered  entity 
learns  the  information  in  the  course  of 
treatment  to  affect  the  propensity  to 
commit  the  violent  crimes  that  are 
described  in  the  individual's  statements. 
We  do  not  intend  to  discourage 
individuals  from  speeiking  accurately  in 
the  course  of  counseling  or  therapy 
sessions,  or  to  discourage  other 
treatment  that  specifically  seeks  to 
reduce  the  likelihood  that  someone  who 
has  acted  violently  in  the  past  will  do 
so  again  in  the  future.  This  prohibition 
on  disclosure  is  triggered  once  an 
individual  has  made  a  request  to  initiate 
or  be  referred  to  such  treatment, 
therapy,  or  counseling. 

The  provision  permitting  use  and 
disclosvire  has  been  added  in  light  of  the 
broadened  definition  in  the  final  rule  of 
protected  health  information.  Under  the 
NPRM,  protected  health  information 
meant  individually  identifiable  health 
information  that  is  or  has  been 
electronically  transmitted  or 
electronically  maintained  by  a  covered 
entity.  Under  the  final  rule,  protected 
health  information  includes  information 
transmitted  by  electronic  media  as  well 
as  such  information  transmitted  or 
maintained  in  any  other  form  or 
medium.  The  new  definition  includes 
oral  statements  to  covered  entities  as 
well  as  individually  identifiable  health 
information  transmitted  "in  any  other 
form." 

The  definition  of  protected  health 
information,  for  instance,  would  now 
apply  to  a  statement  by  a  patient  that  is 
overheard  by  a  hospital  security  guard 
in  a  waiting  room.  Such  a  statement 
would  have  been  outside  the  scope  of 
the  proposed  rule  (unless  it  was 
memorialized  in  an  electronic  record), 
but  is  within  the  scope  of  the  final  rule. 
For  the  example  with  the  hospital 
guard,  the  new  provision  permitting 
disclosure  of  a  statement  by  an 
individual  admitting  participation  in  a 
violent  crime  would  have  the  same 


effect  as  the  proposed  rule — the 
statement  could  be  disclosed  to  law 
enforcement,  so  long  as  the  other 
aspects  of  the  regulation  are  followed. 
Similarly,  where  it  appears  from  all  the 
circumstances  that  the  individual  has 
escaped  from  prison,  the  expanded 
definition  of  protected  health 
information  should  not  prevent  the 
covered  entity  from  deciding  to  report 
this  information  to  law  enforcement. 

The  disclosures  that  covered  entities 
may  elect  to  make  under  this  paragraph 
are  entirely  at  their  discretion.  These 
disclosures  to  law  enforcement  are  in 
addition  to  other  disclosure  provisions 
in  the  rule.  For  example,  under 
paragraph  §  164.512(f)(2)  of  this  section, 
a  covered  entity  may  disclose  limited 
categories  of  protected  health 
information  in  response  to  a  request 
from  a  law  enforcement  official  for  the 
purpose  of  identifv'ing  or  locating  a 
suspect,  fugitive,  material  witness,  or 
missing  person.  Paragraph 
§  164.512(f)(1)  of  this  section  permits  a 
covered  entity  to  make  disclosures  that 
are  required  hy  other  laws,  such  as  state 
mandatory  reporting  laws,  or  are 
required  by  legal  process  such  as  court- 
orders  or  grand  jury  subpoena. 

Section  164.512(k)—Uses  and 
Disclosures  for  Specialized  Government 
Functions 

Application  to  Military  Services 

In  the  NPRM  we  would  have 
permitted  a  covered  entity  providing 
health  care  to  Armed  Forces  personnel 
to  use  and  disclose  protected  health' 
information  for  activities  deemed 
necessary  by  appropriate  military 
command  authorities  to  assiue  the 
proper  execution  of  the  military 
mission,  where  the  appropriate  military' 
authority  had  published  by  notice  in  the 
Federal  Register  (In  the  NPRM,  we 
proposed  that  the  Department  of 
Defense  would  publish  this  Federal 
Register  notice  in  the  future.)  The  final 
rule  takes  a  similar  approach  while 
making  some  modifications  to  the 
NPRM.  One  modification  concerns  the 
information  that  will  be  required  in  the 
Federal  Register  notice.  The  NPRM 
would  have  required  a  listing  of  (i) 
appropriate  militarv'  command 
authorities:  (ii)  the  circumstances  for 
which  use  or  disclosure  without 
individual  authorization  would  be 
required;  and  (iii)  activities  for  which 
such  use  or  disclosure  would  occur  in 
order  to  assure  proper  execution  of  the 
military  mission.  In  the  final  rule,  we 
eliminate  the  third  category'  and  also 
slightly  modify  language  in  the  second 
categorv'  to  read:  "the  purposes  for 


which  the  protected  health  information 
may  be  used  or  disclosed.  " 

An  additional  modification  concerns 
the  rule's  application  to  foreign  militars' 
and  diplomatic  personnel.  The  NPR\1 
would  have  excluded  foreign  diplomatic 
and  military  personnel,  as  well  as  their 
dependents,  from  the  proposed 
definition  of  "individual."  therebv 
excluding  any  protected  health 
information  created  about  these 
personnel  from  the  NPRM's  privacv 
protections.  Foreign  militar>'  and 
diplomatic  personnel  affected  bv  this 
provision  include,  for  example,  allied 
militarv'  personnel  who  are  in  the 
United  States  for  training.  The  final  rule 
applies  a  more  limited  exemption  to 
foreign  militar\'  personnel  only  (Foreign 
diplomatic  personnel  will  have  the 
same  protections  granted  to  all  other 
individuals  under  the  rule).  Under  the 
final  rule,  foreign  militarv  personnel  are 
not  excluded  from  the  definition  of 
"individual."  Covered  entities  will  be 
able  to  use  and  disclose  protected  health 
information  of  foreign  militan,' 
personnel  to  their  appropriate  foreign 
militarv-  authority  for  the  same  purposes 
for  which  uses  and  disclosures  are 
permitted  for  U.S.  Armed  Forces 
personnel  under  the  notice  to  be 
published  in  the  Federal  Register. 
Foreign  military  persoimel  do  have  the 
same  rights  of  access,  notice,  right  to 
request  privacy  protection,  copying, 
amendment,  and  accounting  as  do  other 
individuals  pursuant  to  §§  164.520- 
164.526  (sections  on  access,  notice,  right 
to  request  privacy  protection  for 
protected  health  information, 
amendment,  inspection,  copying)  of  the 
rule. 

The  NPRM  likewise  would  have 
exempted  overseas  foreign  national 
beneficiaries  from  the  proposed  rule's 
requirements  by  excluding  them  from 
the  definition  of  "individual."  Under 
the  final  rule,  these  beneficiaries  no 
longer  are  exempt  from  the  definition  of 
"individual."  However,  the  rule's 
provisions  do  not  apply  to  the 
individually  identifiable  health 
information  of  overseas  foreign 
nationals  who  receive  care  provided  by 
the  Department  of  Defense,  other  federal 
agencies,  or  by  non-governmental 
organizations  incident  to  U.S.  sponsored 
missions  or  operations. 

The  final  rule  includes  a  new 
provision  to  address  separation  or 
discharge  from  military  service.  The 
preamble  to  the  NPRM  noted  that  upon 
completion  of  individuals'  military 
service.  DOD  and  the  Department  of 
Transportation  routinely  transfer  entire 
military'  service  records,  including 
protected  health  information  to  the 
Department  of  V'eterans  Affairs  so  that 
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the  file  can  be  retrieved  quickly  if  the 
individuals  or  their  dependents  apply 
for  veterans  benefits.  The  NTRM  would 
have  required  consent  for  such  transfers. 
The  final  rule  no  longer  requires 
consent  in  such  situations  Thus,  under 
the  final  rule,  a  covered  entitv  that  is  a 
component  of  DOD  or  the  Department  of 
Transportation  may  disclose  to  DV'A  the 
protected  health  information  of  an 
Armed  Forces  member  upon  separation 
or  discharge  from  militarv'  service  for 
the  purpose  of  a  determination  by  DV'A 
of  the  individual's  eligibility  for  or 
entitlement  to  benefits  under  laws 
administered  by  the  Secretar>'  of 
Veterans  Affairs. 

Department  of  Veterans  Affairs 

Under  the  NPRNI.  a  covered  entity 
that  is  a  component  of  the  Department 
of  Veterans  Affairs  could  have  used  and 
disclosed  protected  health  information 
to  other  components  of  the  Department 
that  determine  eligibility  for,  or 
entitlement  to.  or  that  provide  benefits 
under  the  laws  administered  by  the 
Secretar\'  of  Veterans  Affairs.  In  the 
final  rule,  we  retain  this  approach. 

Application  to  Intelligence  Community- 

The  \PRM  would  have  provided  an 
exemption  from  its  proposed 
requirements  to  the  intelligence 
community   .As  defined  in  section  4  of 
the  National  Security  Act,  50  U.S.C. 
401a,  the  intelligence  community 
includes:  the  Office  of  the  Director  of 
Central  Intelligence  Agency,  the  Office 
of  the  Deputy  Director  of  Central 
Intelligence:  the  National  Intelligence 
Council  and  other  such  offices  as  the 
Director  may  designate,  the  Central 
Intelligence  Agency;  the  National 
Security  Agency:  the  Defense 
Intelligence  Agency:  the  National 
Imagerv  and  Mapping  Agency  ;  the 
National  Reconnaissance  Office;  other 
offices  within  the  DOD  for  the  collection 
of  specialized  national  intelligence 
through  reconnaissance  programs:  the 
intelligence  elements  of  the  Army,  the 
Navv,  the  .Air  Force,  the  Marine  thorps, 
the  Federal  Bureau  of  Investigation,  the 
Department  of  the  Treasury,  and  the 
Department  of  Energy:  the  Bureau  of 
Intelligence  and  Research  of  the 
Department  of  State;  and  such  other 
elements  of  any  other  department  >  ir 
agency  as  may  be  designated  by  the 
President,  or  designated  jointly  by  the 
Director  of  Central  Intelligence  and  the 
head  of  the  department  or  agency 
concerned,  as  an  element  of  the 
intelligence  community.  It  would  have 
allowed  a  covered  entity  to  use  without 
individual  authorization  protected 
health  information  of  employees  of  the 
intelligence  community,  and  of  their 


dependents,  if  such  dependents  were 
being  considered  for  posting  abroad. 
The  final  rule  does  not  include  such  an 
e.xemption.  Rather,  the  final  rule  does 
not  except  intelligence  community 
employees  and  their  dependents  from 
the  general  rule  requiring  an 
authorization  in  order  for  protected 
health  information  to  be  used  and 
disclosed. 

National  Security  and  Intelligence 
Activities 

The  NTRM  included  a  provision,  in 
§  164. 510lf)— Disclosure  for  Law 
Enforcement  Purposes — that  would 
allow  covered  entities  to  disclose 
protected  health  information  without 
consent  for  the  conduct  of  lawful 
intelligence  activities  under  the 
National  Security  Act.  and  in 
connection  with  providing  protective 
services  to  the  President  or  to  foreign 
heads  of  state  pursuant  to  18  U.S.C. 
3056  and  22  U.S.C.  2709(a)(3) 
respectively.  The  final  rule  preserves 
these  exemptions,  with  slight 
modifications,  but  moves  them  from 
propcKsed  i?  164.510(0  to  *?  164.512(k).  It 
also  divides  this  area  into  two 
paragraphs — one  called  "National 
Security  and  Inti^Uigence  Activities" 
and  the  second  called  "Protective 
services  for  the  President  and  Others   ' 

The  final  rule,  with  modifications, 
allows  a  covered  entity  to  disclose 
protected  health  information  to  an 
authorized  federal  official  for  the 
conduct  of  lawful  intelligence,  counter- 
intelligence, and  other  national  securitv 
activities  authorized  by  the  National 
Securitv  .\ct  and  implementing 
authority  [e.g..  Executive  Order  1233). 
The  references  to  "counter-intelligence 
and  other  national  security  activities" 
are  new  to  the  final  rule.  The  reference 
to  "implementing  authority  [e.g. 
Executive  Order  12333)"  is  also  new. 
The  final  rule  also  adds  specificity  to 
the  provision  on  protective  services.  It 
states  that  a  covered  entity  may  disclose 
protected  health  information  to 
authorized  federal  officials  for  the 
provision  of  protective  services  to  the 
President  or  other  persons  as  authorized 
bv  18  use.  3056.  or  to  foreign  heads 
of  state  or  other  persons  as  authorized 
hv  22  use.  2709(a)(3).  or  for  the 
(  onducl  of  investigations  authorized  by 
18  use.  871  and  879. 

Application  to  the  State  Department 

The  final  rule  creates  a  narrower 
exemption  for  Department  of  State  for 
uses  and  disclosures  of  protected  health 
information  (1)  for  purposes  of  a 
required  security  clearance  conducted 
pursuant  to  Executive  Orders  10450  and 
12698;  (2)  as  necessary  to  meet  the 


requirements  of  determining  worldwide 
availability  or  availability  for  mandatory 
service  abroad  under  Sections  101(a)(4) 
and  504  of  the  Foreign  Service  Act;  and 
(3)  for  a  family  member  to  accompany 
a  Foreign  Service  Officer  abroad, 
consistent  with  Section  101(b)(5)  and 
904  of  the  Foreign  Service  Act. 

Regarding  security  clearances, 
nothing  prevents  any  employer  from 
requiring  that  individuals  provide 
authorization  for  the  purpose  of 
obtaining  a  security  clearance.  For  the 
Department  of  State,  however,  the  final 
rule  provides  a  limited  exemption  that 
allows  a  component  of  the  Department 
of  State  without  an  authorization  to  (1) 
use  protected  health  information  to 
make  medical  suitability  determinations 
and  (2)  to  disclose  whether  or  not  the 
individual  was  determined  to  be 
medically  suitable  to  authorized 
officials  in  the  Department  of  State  for 
the  purpose  of  a  security  clearance 
investigation  conducted  pursuant  to 
Executive  Order  10450  and  12698. 

Sections  101(a)(4)  and  504  of  the 
Foreign  Ser\'ice  Act  require  that  Foreign 
Service  members  be  available  to  serve  in 
assignments  throughout  the  world.  The 
final  rule  permits  disclosures  to  officials 
who  need  protected  health  information 
to  determine  availability  for  duty 
worldwide. 

Section  101(b)(5)  of  the  Foreign 
Service  Act  requires  the  Department  of 
State  to  mitigate  the  impact  of 
hardships,  disruptions,  and  other 
unusual  conditions  on  families  of 
Foreign  Service  Officers.  Section  904 
requires  the  Department  to  establish  a 
health  care  program  to  promote  and 
maintain  the  physical  and  mental  health 
of  Foreign  Ser\'ice  member  family 
members.  The  final  rule  permits 
disclosure  of  protected  health 
information  to  officials  who  need 
protected  health  information  for  a 
familv  member  to  accompany  a  Foreign 
Service  member  abroad. 

This  exemption  does  not  permit  the 
disclosure  of  specific  medical 
conditions,  diagnoses,  or  other  specific 
medical  information.  It  permits  only  the 
disclosure  of  the  limited  information 
needed  to  determine  whether  the 
individual  should  be  granted  a  security 
clearance  or  whether  the  Foreign 
Ser\'ice  member  of  his  or  her  family 
members  should  be  posted  to  a  certain 
overseas  assignment. 

Application  to  Correctional  Facilities 

The  NPRM  would  have  excluded  the 
individually  identifiable  health 
information  of  correctional  facility 
inmates  and  detention  facility  detainees 
from  the  definition  of  protected  health 
information.  Thus,  none  of  the  NPRM's 
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proposed  privacy  protections  would 
have  applied  to  correctional  facility 
inmates  or  to  detention  facility 
detainees  while  they  were  in  these 
facilities  or  after  they  had  been  released. 

The  final  rule  takes  a  different 
approach.  First,  to  clarify  that  we  are 
referring  to  individuals  who  are 
incarcerated  in  correctional  facilities 
that  are  part  of  the  criminal  justice 
system  or  in  the  lawful  custody  of  a  law 
enforcement  official — and  not  to 
individuals  who  are  "detained"  for  non- 
criminal reasons,  for  example,  in 
psychiatric  institutions — §  164.512(k) 
covers  disclosure  of  protected  health 
information  to  correctional  institutions 
or  law  enforcement  officials  having  such 
lawful  custody.  In  addition,  where  a 
covered  health  care  provider  is  also  a 
health  care  component  of  a  correctional 
institution,  the  final  rule  permits  the 
covered  entity  to  use  protected  health 
information  in  all  cases  in  which  it  is 
permitted  to  disclose  such  information. 

We  define  correctional  institution  as 
defined  pursuant  to  42  U.S.C. 
13725(h)(1),  as  a  "prison,  jail, 
reformatory,  work  farm,  detention 
center,  or  halfway  house,  or  any  other 
similar  institution  designed  for  the 
confinement  or  rehabilitation  of 
criminal  offenders."  The  rules  regarding 
disclosure  and  use  of  protected  health 
information  specified  in  §  164.512(k) 
cover  individuals  who  are  in 
transitional  homes,  and  other  facilities 
in  which  they  are  required  by  law  to 
remain  for  correctional  reasons  and 
from  which  they  are  not  allowed  to 
leave.  This  section  also  covers 
individuals  who  are  confined  to 
psychiatric  institutions  for  correctional 
reasons  and  who  are  not  allowed  to 
leave;  however,  it  does  not  apply  to 
disclosure  of  information  about 
individuals  in  psychiatric  institutions 
for  treatment  purposes  only,  who  are 
not  there  due  to  a  crime  or  under  a 
mandate  from  the  criminal  justice 
system.  The  disclosure  rules  described 
in  this  section  do  not  cover  release  of 
protected  health  information  about 
individuals  in  pretrial  release, 
probation,  or  on  parole,  such  persons 
are  not  considered  to  be  incarcerated  in 
a  correctional  facility. 

As  described  in  §  164.512(k), 
correctional  facility  irunates' 
individually  identifiable  health 
information  is  not  excluded  firom  the 
definition  of  protected  health 
information.  When  individuals  are 
released  from  correctional  facilities, 
they  will  have  the  same  privacy  rights 
that  apply  to  all  other  individuals  under 
this  rule. 

Section  164.512(k)  of  the  final  rule 
states  that  while  individuals  are  in  a 


correctional  facility  or  in  the  lawful 
custody  of  a  law  enforcement  official, 
covered  entities  (for  example,  the 
prison's  clinic)  can  use  or  disclose 
protected  health  information  about 
these  individuals  without  authorization 
to  the  correctional  facility  or  the  law 
enforcement  official  having  custody  as 
necessary  for:  (1)  The  provision  of 
health  care  to  such  individuals;  (2)  the 
health  and  safety  of  such  individual  or 
other  inmates;  (3)  the  health  and  safetv 
of  the  officers  of  employees  of  or  others 
at  the  correctional  institution;  and  (4) 
the  health  and  safety  of  such 
individuals  and  officers  or  other  persons 
responsible  for  the  transporting  of 
inmates  or  their  transfer  from  one 
institution  or  facility  to  another;  (5)  law- 
enforcement  on  the  premises  of  the 
correctional  institution;  and  (6)  the 
administration  and  maintenance  of  the 
safety,  security,  and  good  order  of  the 
correctional  institution.  This  section  is 
intended  to  allow,  for  example,  a 
prison's  doctor  to  disclose  to  a  van 
driver  transporting  a  criminal  that  the 
individual  is  a  diabetic  and  frequently 
has  seizures,  as  well  as  information 
about  the  appropriate  action  to  take  if 
the  individual  has  a  seizure  while  he  or 
she  is  being  transported. 

We  permit  covered  entities  to  disclose 
protected  health  information  about 
these  individuals  if  the  correctional 
institution  or  law  enforcement  official 
represents  that  the  protected  health 
information  is  necessar\'  for  these 
purposes.  Under  164.514(h).  a  covered 
entity  may  reasonably  rely  on  the 
representation  of  such  public  officials. 

Application  to  Public  Benefits  Programs 
Required  to  Share  Eligibility 
Information 

We  create  a  new  provision  for  covered 
entities  that  are  a  government  program 
providing  public  benefits.  This 
provision  allows  the  following 
disclosures  of  protected  health 
information. 

First,  where  other  law  requires  or 
expressly  authorizes  information 
relating  to  the  eligibility  for.  or 
enrollment  in  more  than  one  public 
program  to  be  shared  among  such  public 
programs  and/or  maintained  in  a  single 
or  combined  data  system,  a  public 
agency  that  is  administering  a  health 
plan  may  maintain  such  a  data  base  and 
may  disclose  information  relating  to 
such  eligibility  or  enrollment  in  the 
health  plan  to  the  extent  authorized  bv 
such  other  law. 

Where  another  public  entity  has 
determined  that  the  appropriate  balance 
between  the  need  for  efficient 
administration  of  public  programs  and 
public  funds  and  individuals'  privacy 


interests  is  to  allow  information  sharing 
for  these  limited  purposes,  we  do  not 
upset  that  determination.  For  example, 
section  1137  of  the  Social  Security  Act 
requires  a  variety  of  public  programs, 
including  the  Social  Security  program, 
state  medicaid  programs,  the  food  stamp 
program,  certain  unemployment 
compensation  programs,  and  others,  to 
participate  in  a  joint  income  and 
eligibility  verification  system.  Similarlv. 
section  222  of  the  Social  Securitv  Act 
requires  the  Social  Security 
Administration  to  provide  information 
to  certain  state  vocational  rehabilitation 
programs  for  eligibility  purposes.  In 
some  instances,  it  is  a  covered  entity 
that  first  collects  or  creates  the 
information  that  is  then  disclosed  for 
these  systems.  We  do  not  prohibit  those 
disclosures. 

This  does  not  authorize  these  entities 
to  share  information  for  claims 
determinations  or  ongoing 
administration  of  these  public  programs. 
This  provision  is  limited  to  the  agencies 
and  activities  described  above. 

Second.  §  164.512(k)(6)  permits  a 
covered  entity  that  is  a  government 
agency  administering  a  government 
program  providing  public  benefits  to 
disclose  protected  health  information 
relating  to  the  program  to  another 
covered  entity  that  is  a  government 
agency  administering  a  government 
program  providing  public  benefits  if  the 
programs  serve  the  same  or  similar 
populations  and  the  disclosure  of 
protected  health  information  is 
necessarx'  to  coordinate  the  covered 
functions  of  such  programs. 

The  second  provision  permits  covered 
entities  that  are  governmeni  program 
providing  public  benefits  that  serve  the 
same  or  similar  populations  to  share 
protected  health  information  for  the 
purposes  of  coordinating  covered 
functions  of  the  programs  and  for 
general  management  and  administration 
relating  to  the  covered  functions  of  the 
programs.  Often,  similar  government 
health  programs  are  administered  by 
different  government  agencies.  For 
example,  in  some  states,  the  Medicaid 
program  and  the  State  Children's  Health 
Insurance  Program  are  administered  by 
different  agencies,  although  they  serve 
similar  populations.  Many  states 
coordinate  eligibility  for  these  two 
programs,  and  sometimes  offer  services 
through  the  same  delivery  systems  and 
contracts.  This  provision  would  permit 
the  covered  entities  administering  these 
programs  to  share  protected  health 
information  of  program  participants  to 
coordinate  enrollment  and  services  and 
to  generally  improve  the  health  care 
operations  of  the  programs.  We  note  that 
this  provision  does  not  authorize  the 
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agencies  to  use  or  disclose  the  protected 
health  information  that  is  shared  for 
purposes  other  than  as  provided  for  in 
this  paragraph 

Section  164  31211) — Disclosures  For 
Workers'  Compensation 

The  NPRM  did  not  contain  special 
provisions  permitting  covered  entities  to 
disclose  protected  health  information 
for  the  purpose  of  complying  with 
workers'  compensation  and  similar 
laws  Under  HIP,\-\.  workers' 
compensation  and  certain  other  forms  of 
insurance  (such  as  automobile  or 
disabilitv  insurance)  are  'excepted 
benefits."  Insurance  carriers  that 
provide  this  coverage  are  not  covered 
entities  even  though  they  provide 
coverage  for  health  care  services.  To 
carr\-  out  their  insurance  functions, 
these  non-covered  insurers  typically 
seek  individually  identifiable  health 
information  from  covered  health  care 
providers  and  group  health  plans  In 
drafting  the  proposed  rule,  the  Secretary 
was  faced  with  the  challenge  of  tr>*ing 
to  carrv  out  the  statutory  mandate  of 
safeguarding  the  privacy  of  individually 
identifiable  health  information  by 
regulating  the  flow  of  such  information 
from  covered  entities  while  at  the  same 
time  respecting  the  Congressional  intent 
to  shield  workers'  compensation  carriers 
and  other  excepted  benefit  plans  from 
regulation  as  covered  entities. 

In  the  proposed  rule  we  allowed 
covered  entities  to  disclose  protected 
health  information  without  individual 
consent  for  purposes  of  treatment, 
payment  or  health  care  operations — 
even  when  the  disclosure  was  to  a  non- 
covered  entity  such  as  a  workers' 
compensation  carrier.  In  addition,  we 
allowed  protected  health  information  to 
be  disclosed  if  required  by  state  law  for 
purposes  of  determining  eligibility  for 
coverage  or  fitness  for  duty.  The 
proposed  rule  also  required  that 
whenever  a  covered  entity  disclosed 
protected  health  information  to  a  non- 
covered  entity,  even  though  authorized 
under  the  rule,  the  individual  who  was 
the  subject  of  the  information  must  be 
informed  that  the  protected  health 
information  was  no  longer  subjetTt  to 
privacy  protections. 

Like  other  disclosures  under  the 
proposed  rule,  the  information  provided 
to  workers'  compensation  carriers  for 
treatment,  payment  or  health  care 
operations  was  subject  to  the  minimum 
necessary  standard.  However,  to  the 
extent  that  protected  health  information 
was  disclosed  to  the  carrier  because  it 
was  required  by  law,  it  was  not  subject 
to  the  minimum  necessan,'  standard.  In 
addition,  individuals  were  entitled  to  an 
accounting  when  protected  health 


information  was  disclosed  for  purposes 
other  than  treatment,  payment  or  health 
care  operations. 

In  the  final  rule,  we  include  a  new 
provision  in  this  section  that  clarifies 
the  abilitv  of  covered  entities  to  disclose 
protected  health  information  without 
authorization  to  comply  with  workers' 
compensation  and  similar  programs 
established  by  law  that  provide  benefits 
for  work-related  illnesses  or  injuries 
without  regard  to  fault.  Although  most 
disclosures  for  workers'  compensation 
would  be  permissible  under  other 
pro\isi(ms  of  this  rule,  particularly  the 
provisions  that  permit  disclosures  for 
payment  and  as  required  by  law.  we  are 
aware  of  the  significant  variability 
among  workers'  compensation  and 
similar  laws,  and  include  this  provision 
to  ensure  that  existing  workers' 
compensation  systems  are  not  disrupted 
by  this  rule.  We  note  that  the  minimum 
necessary  standard  applies  to 
disclosures  under  this  paragraph. 

Under  this  provision,  a  covered  entity 
may  disclose  protected  health 
information  regarding  an  individual  to  a 
party  responsihle  for  payment  of 
workers'  compensation  benefits  to  the 
individual,  and  to  an  agency  responsible 
for  administering  and/or  adjudicating 
tht;  individual's  claim  for  workers' 
compensation  benefits.  For  purposes  of 
this  paragraph,  workers'  compensation 
benefits  include  benefits  under 
programs  such  as  the  Black  Lung 
Benefits  Act.  the  federal  Employees' 
Compensation  Act.  the  Longshore  and 
Harbor  Workers"  Compensation  Act.  and 
the  Energy  Employees'  Occupational 
Illness  Compensation  Program  Act. 

Additional  Considerations 

We  have  included  a  general 
authorization  for  disclosures  under 
workers'  compensation  systems  to  be 
consistent  with  the  intent  of  Congress, 
which  defined  workers'  compensation 
carriers  as  excepted  benefits  under 
HIPA^\.  We  recognize  that  there  are 
significant  privacy  issues  raised  by  how 
individually  identifiable  health 
information  is  used  and  disclosed  in 
workers'  compensation  systems,  and 
believe  that  states  or  the  federal 
government  should  enact  standards  that 
address  those  concerns. 

Section  164.514 — Other  Procedural 
Requirements  Relating  To  Uses  and 
Disclosures  of  Protected  Health 
Information 

Section  1 64 . 5 1 41a  l-ld—De- 
identification 

In  §  164.506(d)  of  the  NPRM,  we 
proposed  that  the  privacy  standards 
would  apply  to  "individually 


identifiable  health  information,"  and 
not  to  information  that  does  not  identify 
the  subject  individual.  The  statute 
defines  individually  identifiable  health 
information  as  certain  health 
information: 

(i)  Which  identifies  the  individual,  or 

(ii)  With  respect  to  which  there  is  a 
reasonable  basis  to  believe  that  the 
information  can  be  used  to  identify'  the 
individual. 

As  yve  pointed  out  in  the  NPRM, 
difficulties  arise  because,  even  after 
removing  ob\^ious  identifiers  [e.g., 
name,  social  security  number,  address), 
there  is  always  some  probability  or  risk 
that  any  information  about  an 
individual  can  be  attributed  to  that 
individual. 

The  NPRM  proposed  two  alternative 
methods  for  determining  when 
sufficient  identifying  information  has 
been  removed  from  a  record  to  render 
the  information  de-identified  and  thus 
not  subject  to  the  rule.  First,  the  NPRM 
proposed  the  establishment  of  a  "safe 
harbor":  if  all  of  a  list  of  19  specified 
items  of  information  had  been  removed, 
and  the  covered  entity  had  no  reason  to 
believe  that  the  remaining  information 
could  be  used  to  identify  the  subject  of 
the  information  (alone  or  in 
combination  with  other  information), 
the  covered  entity  would  have  been 
presumed  to  have  created  de-identified 
information.  Second,  the  NPRM 
proposed  an  alternative  method  so  that 
covered  entities  with  sufficient 
statistical  experience  and  expertise 
could  remove  or  encrypt  a  combination 
of  information  different  from  the 
enumerated  list,  using  commonly 
accepted  scientific  and  statistical 
standards  for  disclosure  avoidcince. 
Such  covered  entities  would  have  been 
able  to  include  information  from  the 
enumerated  list  of  19  items  if  they  (1) 
believed  that  the  probability  of  re- 
identification  was  ver\'  low,  and  (2) 
removed  additional  information  if  they 
had  a  reasonable  basis  to  believe  that 
the  resulting  information  could  be  used 
to  re-identif\'  someone. 

We  proposed  that  covered  entities  and 
their  business  partners  be  permitted  to 
use  protected  health  information  to 
create  de-identified  health  information 
using  either  of  these  two  methods. 
Covered  entities  would  have  been 
permitted  to  further  use  and  disclose 
such  de-identified  information  in  any 
way.  provided  that  they  did  not  disclose 
the  key  or  other  mechanism  that  would 
have  enabled  the  information  to  be  re- 
identified,  and  provided  that  they 
reasonably  believed  that  such  use  or 
disclosure  of  de-identified  information 
would  not  have  resulted  in  the  use  or 
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disclosure  of  protected  health 
information. 

A  number  of  examples  were  provided 
of  how  valuable  such  de-identified 
information  would  be  for  various 
purposes.  We  expressed  the  hope  that 
covered  entities,  their  business  partners, 
and  others  would  make  greater  use  of 
de-identified  health  information  than 
they  do  today,  when  it  is  sufficient  for 
the  purpose,  and  that  such  practice 
would  reduce  the  burden  and  the 
confidentiality  concerns  that  result  from 
the  use  of  individually  identifiable 
health  information  for  some  of  these 
purposes. 

In  §§  164.514(a)-(c)  of  this  final  rule, 
we  make  several  modifications  to  the 
provisions  for  de-identification.  First, 
we  explicitly  adopt  the  statutory 
standard  as  the  basic  regulatory 
standard  for  whether  health  information 
is  individually  identifiable  health 
information  under  this  rule.  Information 
is  not  individually  identifiable  under 
this  rule  if  it  does  not  identify  the 
individual,  or  if  the  covered  entity  has 
no  reasonable  basis  to  believe  it  can  be 
used  to  identify  the  individual.  Second, 
in  the  implementation  specifications  we 
reformulate  the  two  ways  in  which  a 
covered  entity  can  demonstrate  that  it 
has  met  the  standard. 

One  way  a  covered  entity  may 
demonstrate  that  it  has  met  the  standard 
is  if  a  person  with  appropriate 
knowledge  and  experience  applying 
generally  accepted  statistical  and 
scientific  principles  and  methods  for 
rendering  information  not  individually 
identifiable  makes  a  determination  that 
the  risk  is  very  small  that  the 
information  could  be  used,  either  by 
itself  or  in  combination  with  other 
available  information,  by  anticipated 
recipients  to  identify  a  subject  of  the 
information.  The  covered  entity  must 
also  document  the  analysis  and  results 
that  justify  the  determination.  We 
provide  guidance  regarding  this 
standard  in  our  responses  to  the 
comments  we  received  on  this 
provision. 

We  also  include  an  alternate,  safe 
harbor,  method  by  which  covered 
entities  can  demonstrate  compliance 
with  the  standard.  Under  the  safe 
harbor,  a  covered  entity  is  considered  to 
have  met  the  stemdard  if  it  has  removed 
all  of  a  list  of  enumerated  identifiers, 
and  if  the  covered  entity  has  no  actual 
knowledge  that  the  information  could 
be  used  alone  or  in  combination  to 
identify  a  subject  of  the  information.  We 
note  that  in  the  NPRM,  we  had 
proposed  that  to  meet  the  safe  harbor,  a 
covered  entity  must  have  "no  reason  to 
believe"  that  the  information  remained 
identifiable  after  the  enumerated 


identifiers  were  removed.  In  the  final 
rule,  we  have  changed  the  standard  to 
one  of  actual  knowledge  in  order  to 
provide  greater  certainty  to  covered 
entities  using  the  safe  harbor  approach. 

In  the  safe  narbor,  we  explicitly  allow 
age  and  some  geographic  location 
information  to  be  included  in  the  de- 
identified  information,  but  all  dates 
directly  related  to  the  subject  of  the 
information  must  be  removed  or  limited 
to  the  year,  and  zip  codes  must  be 
removed  or  aggregated  (in  the  form  of 
most  3-digit  zip  codes)  to  include  at 
least  20,000  people.  Extreme  ages  of  90 
and  over  must  be  aggregated  to  a 
category  of  90-t-  to  avoid  identification  of 
very  old  individuals.  Other 
demographic  information,  such  as 
gender,  race,  ethnicity,  and  marital 
status  are  not  included  in  the  list  of 
identifiers  that  must  be  removed. 

The  intent  of  the  safe  harbor  is  to 
provide  a  means  to  produce  some  de- 
identified  information  that  could  be 
used  for  many  purposes  with  a  very 
small  risk  of  privacy  violation.  The  safe 
harbor  is  intended  to  involve  a 
minimum  of  burden  and  convey  a 
maximum  of  certainty  that  the  rules 
have  been  met  by  interpreting  the 
statutory  "reasonable  basis  to  believe 
that  the  information  can  be  used  to 
identify  the  individual"  to  produce  an 
easily  followed,  cook  book  approach. 

Covered  entities  may  use  codes  and 
similar  means  of  marking  records  so  that 
they  may  be  linked  or  later  re-identified, 
if  the  code  does  not  contain  information 
about  the  subject  of  the  information  (for 
example,  the  code  may  not  be  a 
derivative  of  the  individual's  social 
security  number),  and  if  the  covered 
entity  does  not  use  or  disclose  the  code 
for  any  other  purpose.  The  covered 
entity  is  also  prohibited  from  disclosing 
the  mechanism  for  re-identification, 
such  as  tables,  algorithms,  or  other  tools 
that  could  be  used  to  link  the  code  with 
the  subject  of  the  information. 

Language  to  clarify  that  covered 
entities  may  contract  with  business 
associates  to  perform  the  de- 
identification  has  been  added  to  the 
section  on  business  associates. 

Section  164.514(d) — Minimum 
Necessary 

The  proposed  rule  required  a  covered 
entity  to  make  all  reasonable  efforts  not 
to  use  or  disclose  more  than  the 
minimum  amount  of  protected  health 
information  necessary  to  accomplish  the 
intended  purpose  of  the  use  or 
disclosure  (proposed  §  164.506(b)). 

The  proposed  minimum  necessarit' 
standard  did  not  apply  to  uses  or 
disclosures  that  were  made  by  covered 
entities  at  the  request  of  the  individual. 


either  to  allow  the  individual  access  to 
protected  health  information  about  him 
or  her  or  pursuant  to  an  authorization 
initiated  by  the  individual.  The 
requirement  also  did  not  apply  to  uses 
and  disclosures  made:  pursuant  to  the 
compliance  and  enforcement  provisions 
of  the  rule:  as  required  by  law  and 
permitted  by  the  regulation  without 
individual  authorization;  by  a  covered 
health  care  provider  to  a  health  plan, 
when  the  information  was  requested  for 
audit  and  related  purposes.  Finally,  the 
standard  did  not  apply  to  the  HIPAA 
administrative  simplification 
transactions. 

The  proposed  implementation 
specifications  would  have  required  a 
covered  entity  to  have  procedures  to:  (i) 
Identify  appropriate  persons  within  the 
entity  to  determine  what  information 
should  be  used  or  disclosed  consistent 
with  the  minimum  necessary  standard: 
(ii)  ensure  that  those  persons  make  the 
minimum  necessary  determinations, 
when  required:  and  (iii)  within  the 
limits  of  the  entity's  technological 
capabilities,  provide  for  the  making  of 
such  determinations  individually.  The 
proposal  allowed  a  covered  entity,  when 
making  disclosures  to  public  officials 
that  were  permitted  without  individual 
authorization  but  not  required  by  other 
law,  to  reasonably  rely  on  the 
representations  of  such  officials  that  the 
information  requested  was  the 
minimum  necessary  for  the  stated 
purpose(s). 

Tne  preamble  provided  further 
guidance.  The  preamble  explained  that 
covered  entities  could  not  have  general 
policies  of  approving  all  requests  (or  all 
requests  of  a  particular  type)  without 
carefully  considering  certain  criteria 
(see  "Criteria,"  below)  as  well  as  other 
information  specific  to  the  request.  The 
minimum  necessary  determination 
would  have  needed  to  be  consistent 
with  and  directly  related  to  the  purpose 
of  the  use  or  disclosure.  Where  there 
was  ambiguity  regarding  the 
information  to  be  used  or  disclosed,  the 
preamble  directed  covered  entities  to 
interpret  the  "minimum  necessarv  " 
standard  to  "require"  the  covered  entity 
to  make  some  effort  to  limit  the  amount 
of  protected  health  information  used/ 
disclosed. 

The  proposal  would  have  required  the 
minimum  necessary  determination  to 
take  into  consideration  the  ability  of  a 
covered  entity  to  delimit  the  amount  of 
information  used  or  disclosed.  The 
preamble  noted  that  these 
determinations  would  have  to  be  made 
under  a  reasonableness  standard: 
covered  entities  would  be  required  to 
make  reasonable  efforts  and  to  incur 
reasonable  expense  to  limit  the  use  or 
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disclosure.  The  "reasonableness"  of 
limiting  particular  uses  or  disclosures 
was  to  be  determined  based  on  the 
following  factors  (which  were  not 
included  in  the  regulator\-  text): 

a.  The  extent  to  which  the  use  or 
disclosure  would  extend  the  number  of 
persons  with  access  to  the  protected 
health  information. 

b.  The  likelihood  that  further  uses  or 
disclosures  of  the  protected  health 
information  could  occur. 

c.  The  amount  of  protected  health 
information  that  would  be  used  or 
disclosed 

d.  The  importance  of  the  use  or 
disclosure. 

e.  The  potential  to  achieve 
substantially  the  same  purpose  with  de- 
identified  information.  For  disclosures, 
each  covered  entity  would  have  been 
required  to  have  policies  for 
determining  when  protected  health 
information  must  be  stripped  of 
identifiers. 

f.  The  technology  available  to  limit 
the  amount  of  protected  health 
information  used/disclosed. 

g.  The  cost  of  limiting  the  use/ 
disclosure. 

h.  Any  other  factors  that  the  covered 
entity  believed  were  relevant  to  the 
determination. 

The  proposal  shifted  the  "minimum 
necessarv"  burden  off  of  covered 
providers  when  they  were  being  audited 
by  a  health  plan.  The  preamble 
explained  that  the  duty  would  have 
been  shifted  to  the  payor  to  request  the 
minimum  necessary  information  for  the 
audit  purpose,  although  the  regulator^' 
text  did  not  include  such  a  requirement. 
Outside  of  the  audit  context,  the 
preamble  stated  that  a  health  plan 
would  be  required,  when  requesting  a 
disclosure,  to  limit  its  requests  to  the 
information  required  to  achieve  the 
purpose  of  the  request;  the  regulation 
text  did  not  include  this  requirement. 

The  preamble  stated  that  disclosure  of 
an  entire  medical  record,  in  response  to 
a  request  for  something  other  than  the 
entire  medical  record,  would 
presumptively  violate  the  minimum 
n£>cessary  standard 

This  final  rule  significantly  modifies 
the  proposed  requirements  for 
implementing  the  minimum  necessar\' 
standard  For  all  uses  and  many 
disclosures  and  requests  for  disclosures 
from  other  covered  entities,  we  require 
covered  entities  to  implement  policies 
and  procedures  for  "minimum 
necessary"  uses  and  disclosures. 
Implementation  of  such  policies  and 
procedures  is  required  in  lieu  of  making 
the  "minimum  necessary" 
determination  for  each  separate  use  or 
disclosure  as  discussed  in  the  proposal. 


Disclosures  to  or  requests  by  a  health 
care  provider  for  treatment  purposes  are 
not  subject  to  the  standard  (see 
«}  164.502). 

Specifically  (and  as  further  described 
below),  the  proposed  requirement  for 
individual  review  of  all  uses  of 
protected  health  information  is  replaced 
with  a  requirement  for  covered  entities 
to  implement  policies  and  procedures 
that  restrict  access  and  uses  based  on 
the  specific  roles  of  members  of  the 
covered  entity's  workforce.  Routine 
disclosures  also  are  not  subject  to 
individual  review:  instead,  covered 
entities  must  implement  policies  and 
procedures  to  limit  the  protected  health 
information  in  routine  disclosures  to  the 
minimum  necessary  to  achieve  the 
purpose  of  that  type  of  disclosure.  The 
proposed  exclusion  of  disclosures  to 
health  plans  for  audit  purposes  is 
deleted  and  replaced  with  a  general 
requirement  that  covered  entities  must 
limit  requests  to  other  covered  entities 
for  individually  identifiable  health 
information  to  what  is  reasonably 
necessar\  for  the  use  or  disclosure 
intended.  The  other  exclusions  from  the 
standard  are  unchanged  from  the 
proposed  rule  (e.g..  for  individuals' 
access  to  information  about  themselves, 
pursuant  to  an  authorizaticm  initiated  by 
the  individual,  for  enforcement  of  this 
rule,  as  required  by  law). 

The  language  of  the  basic  'standard  " 
itself  is  largelv  unchanged;  covered 
entities  must  make  reasonable  efforts  to 
use  or  disclose  or  to  request  from 
another  covered  entity,  (mly  the 
minimum  amount  of  protected  health 
information  required  to  achieve  the 
purpose  of  a  particular  use  or 
disclosure  We  delete  the  word  "all" 
from  the  "reasonable  efforts  "  that 
covered  entities  must  take  in  making  a 
"minimum  necessary"  determination. 
The  implementation  specifications  are 
significantly  modified,  and  differ  based 
on  whether  the  activity  is  a  use  or 
disclosure. 

Similarlv.  a  "minimum  necessarv" 
disclosure  for  oversight  purposes  in 
accordance  with  §  164.512(d)  could 
include  large  numbers  of  records  to 
allow  oversight  agencies  to  perform 
statistical  analyses  to  identify  deviations 
in  payment  or  billing  patterns,  and  other 
data  analyses. 

Uses  of  Protected  Health  Information 

A  covered  entity  must  implement 
policies  and  procedures  to  identifv'  the 
persons  or  classes  of  persons  in  the 
entity's  workforce  who  need  access  to 
protected  health  information  to  carry 
out  their  duties,  the  category  or 
categories  of  protected  health 
information  to  which  such  persons  or 


classes  need  access,  and  the  conditions, 
as  appropriate,  that  would  apply  to  such 
access.  Covered  entities  must  also 
implement  policies  and  procedures  to 
limit  access  to  only  the  identified 
persons,  and  only  to  the  identified 
protected  health  information.  The 
policies  and  procedures  must  be  based 
on  reasonable  determinations  regarding 
the  persons  or  classes  of  persons  who 
require  protected  health  information, 
and  the  nature  of  the  health  information 
they  require,  consistent  with  their  job 
responsibilities. 

For  example,  a  hospital  could 
implement  a  policy  that  permitted 
nurses  access  to  all  protected  health 
information  of  patients  in  their  ward 
while  they  are  on  duty.  A  health  plan 
could  permit  its  underwriting  analysts 
unrestricted  access  to  aggregate  claims 
information  for  rate  setting  purposes, 
but  require  documented  approval  from 
its  department  manager  to  obtain 
specific  identifiable  claims  records  of  a 
member  for  the  purpose  of  determining 
the  cause  of  unexpected  claims  that 
could  influence  renewal  premium  rate 
setting. 

The  "minimum  necessary"  standard 
is  intended  to  reflect  and  be  consistent 
with,  not  override,  professional 
judgment  and  standards.  For  example, 
we  expect  that  covered  entities  will 
implement  policies  that  allow  persons 
involved  in  treatment  to  have  access  to 
the  entire  record,  as  needed. 

Disclosures  of  Protected  Health 
Information 

For  any  type  of  disclosure  that  is 
made  on  a  routine,  recurring  basis,  a 
covered  entity  must  implement  policies 
and  procedures  (which  may  be  standard 
protocols)  that  permit  only  the 
disclosure  of  the  minimum  protected 
health  information  reasonably  necessary 
to  achieve  the  purpose  of  the  disclosure. 
Individual  review  of  each  disclosiu-e  is 
not  required.  Instead,  under 
§  164.514(d)(3),  these  policies  and 
procedures  must  identify  the  types  of 
protected  health  information  to  be 
disclosed,  the  types  of  persons  who 
would  receive  the  protected  health 
information,  and  the  conditions  that 
would  apply  for  such  access.  We 
recognize  that  specific  disclosures 
within  a  type  may  vary,  and  require  that 
the  policies  address  what  is  the  norm 
for  the  type  of  disclosure  involved.  For 
example,  a  covered  entity  may  decide  to 
participate  in  research  studies  and 
therefore  establish  a  protocol  to 
minimize  the  information  released  for 
such  purposes,  e.g..  by  requiring 
researchers  requesting  disclosure  of  data 
contained  in  paper-based  records  to 
review  the  paper  records  on-site  and  to 
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abstract  only  the  information  relevant  to 
the  research.  Covered  entities  must 
develop  policies  and  procedures  (which 
may  be  standard  protocols)  to  apply  to 
disclosures  to  routinely  hired  types  of 
business  associates.  For  instance,  a 
standard  protocol  could  describe  the 
subset  of  information  that  may  be 
disclosed  to  medical  transcription 
services. 

For  non-routine  disclosures,  a  covered 
entity  must  develop  reasonable  criteria 
for  determining,  and  limiting  disclosure 
to,  only  the  minimum  amount  of 
protected  health  information  necessary 
to  accomplish  the  purpose  of  the 
disclosiire.  They  also  must  establish  and 
implement  procedures  for  reviewing 
such  requests  for  disclosures  on  an 
individual  basis  in  accordance  with 
these  criteria. 

Disclosures  to  health  care  providers 
for  treatment  purposes  are  not  subject  to 
these  requirements. 

Covered  entities'  policies  and 
procedures  must  provide  that  disclosure 
of  an  entire  medical  record  will  not  be 
made  except  pursuant  to  policies  which 
specifically  justify  why  the  entire 
medical  record  is  needed.  For  instance, 
disclosure  of  all  protected  health 
information  to  an  accreditation  group 
would  not  necessarily  violate  the 
regulation,  because  the  entire  record 
may  be  the  "minimum  necessary"  for  its 
purpose:  covered  entities  may  establish 
policies  allowing  for  and  justifying  such 
a  disclosure.  Disclosure  of  the  entire 
medical  record  absent  such  documented 
justification  is  a  presumptive  violation 
of  this  rule. 

Requests  for  Protected  Health 
Information 

For  requests  for  protected  health 
information  from  other  covered  entities 
made  on  a  routine,  recurring  basis,  the 
requesting  covered  entities'  policies  and 
procedures  may  establish  standard 
protocols  describing  what  information  is 
reasonably  necessary  for  the  purposes 
and  limiting  their  requests  to  only  that 
information,  in  lieu  of  making  this  . 
determination  individually  for  each 
request.  For  all  other  requests,  the 
policies  and  procedures  must  provide 
for  review  of  the  requests  on  an 
individualized  basis.  A  request  by  a 
covered  entity  may  be  made  in  order  to 
obtain  information  that  will 
subsequently  be  disclosed  to  a  third 
party,  for  example,  to  obtain 
information  that  will  then  be  disclosed 
to  a  business  associate  for  quality 
assessment  piu-poses;  such  requests  are 
subject  to  this  requirement. 

Covered  entities'  policies  and 
procedures  must  provide  that  requests 
for  an  entire  medical  record  will  not  be 


made  except  pursuant  to  policies  which 
specifically  justify  why  the  entire 
medical  record  is  needed.  For  instance, 
a  health  plan's  request  for  all  protected 
health  information  from  an  applicant  for 
insurance  would  not  necessarilv  violate 
the  regulation,  because  the  entire  record 
may  be  the  "minimum  necessary"  for  its 
purpose.  Covered  entities  may  establish 
policies  allowing  for  and  justifying  such 
a  request.  A  request  for  the  entire 
medical  record  absent  such  documented 
justification  is  a  presumptive  violation 
of  this  rule. 

Reasonable  Reliance 

A  covered  entity  may  reasonably  rely 
on  the  assertion  of  a  requesting  covered 
entity  that  it  is  requesting  the  minimum 
protected  health  information  necessar\' 
for  the  stated  purpose.  A  covered  entitv 
may  also  rely  on  the  assertions  of  a 
professional  (such  as  attorneys  and 
accountants)  who  is  a  member  of  its 
workforce  or  its  business  associate 
regarding  what  protected  health 
information  he  or  she  needs  in  order  to 
provide  professional  ser\'ices  to  the 
covered  entity  when  such  person 
represents  that  the  information 
requested  is  the  minimum  necessar\'.  As 
we  proposed  in  the  NPRM.  covered 
entities  making  disclosures  to  public 
officials  that  are  permitted  under 
§  164.512  may  rely  on  the  representation 
of  a  public  official  that  the  information 
requested  is  the  minimum  necessary-. 

Uses  and  Disclosures  for  Research 

In  making  a  minimum  necessary 
determination  regarding  the  use  or 
disclosure  of  protected  health 
information  for  research  purposes,  a 
covered  entity  may  reasonably  rely  on 
documentation  from  an  IRB  or  privacy 
board  describing  the  protected  health 
information  needed  for  research  and 
consistent  with  the  requirements  of 
§  164.512(1),  "Uses  and  Disclosures  for 
Research  Purposes."  A  covered  entity 
may  also  reasonably  rely  on  a 
representation  made  by  the  requestor 
that  the  information  is  necessary  to 
prepare  a  research  protocol  or  for 
research  on  decedents.  The  covered 
entity  must  ensure  that  the 
representation  or  dociunentation  of  IRB 
or  privacy  board  approval  it  obtains 
from  a  researcher  describes  with 
sufficient  specificity  the  protected 
health  information  necessary,-  for  the 
research.  Covered  entities  must  use  or 
disclose  such  protected  health 
information  in  a  manner  that  minimizes 
the  scope  of  the  use  or  disclosure. 

Standards  for  Electronic  Transactions 

We  clarify  that  under 
§  164.502(b)(2)(v).  covered  entities  are 


not  required  to  apply  the  minimum 
necessary  standard  to  the  required  or 
situational  data  elements  specified  in 
the  implementation  guides  for  HlPA.-\ 
administrative  simplification  standard 
transactions  in  the  Transactions  Rule. 
The  standard  does  applv  for  uses  or 
disclosures  in  standard  transactions  that 
are  made  at  the  option  of  the  covered 
entity. 

Section  164.51 4(e} — Marketing 

In  the  proposed  rule,  we  would  have 
required  covered  entities  to  obtain  the 
individual's  authorization  in  order  to 
use  or  disclose  protected  health 
information  to  market  health  and  non- 
health  items  and  ser%'ices. 

We  have  made  a  number  of  changes 
in  the  final  rule  that  relate  to  marketing. 
In  the  final  rule,  we  retain  the  general 
rule  that  covered  entities  must  obtain 
the  individual's  authorization  before 
making  uses  or  disclosures  of  protected 
health  information  for  marketing. 
However,  we  add  a  new  definition  of 
"marketing"  that  clarifies  that  certain 
activities,  such  as  communications 
made  by  a  covered  entity  for  the 
purpose  of  describing  the  products  and 
ser\'ices  it  provides,  are  not  marketing. 
See  §  164.501  and  the  associated 
preamble  regarding  the  definition  of 
marketing.  In  the  final  rule  we  also 
permit  covered  entities  to  use  and 
disclose  protected  health  information 
for  certain  marketing  activities  without 
individual  authorization,  subject  to 
conditions  enumerated  at  §  164.514(e). 

First.  §  164.514(e)  permits  a  covered 
entity  to  use  or  disclose  protected  health 
information  without  individual 
authorization  to  make  a  marketing 
communication  if  the  communication 
occurs  in  a  face-to-face  encounter  with 
the  individual.  This  provision  would 
permit  a  covered  entity  to  discuss  any 
services  and  products,  including  those 
of  a  third-party,  without  restriction 
during  a  face-to-face  communication.  .\ 
covered  entity  also  could  give  the 
individual  sample  products  or  other 
information  in  this  setting. 

Second,  we  permit  a  covered  entity  to 
use  or  disclose  protected  health 
information  without  individual 
authorization  to  make  marketing 
communications  involving  products  or 
services  of  only  nominal  value.  This 
provision  ensures  that  covered  entities 
do  not  violate  the  rule  when  they 
distribute  ca'endars.  pens  and  other 
merchandise  that  generally  promotes 
the  covered  entity. 

Third,  we  permit  a  covered  entity  to 
use  or  disclose  protected  health 
information  without  individual 
authorization  to  make  marketing 
communications  about  the  health- 
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related  products  or  services  of  the 
covered  entity  or  of  a  third  partv  if  the 
communication:  (1)  Identifies  the 
covered  entity  as  the  party  making  the 
communication:  (2)  to  the  extent  that 
the  covered  entity  receives  direct  or 
indirect  remuneration  from  a  third-partv 
for  making  the  communication, 
prominentlv  states  that  fact;  (3)  except 
in  the  case  of  a  general  communication 
(such  as  a  newsletter),  contains 
instructions  describing  how  the 
individual  may  opt-out  of  receiving 
future  communications  about  health- 
related  products  and  services:  and  (4) 
where  protected  health  information  is 
used  to  target  the  communication  about 
a  product  or  service  to  individuals 
based  on  their  health  status  or  health 
condition,  explains  why  the  individual 
has  been  targeted  and  how  the  product 
or  service  relates  to  the  health  of  the 
individual.  The  final  rule  also  requires 
a  covered  entity  to  make  a 
determination,  prior  to  using  or 
disclosing  protected  health  information 
to  target  a  communication  to 
individuals  based  on  their  health  status 
or  condition,  that  the  product  or  service 
mav  be  beneficial  to  tbe  health  of  the 
tvpe  or  class  of  individual  targeted  to 
receive  the  communication. 

This  third  provision  accommodates 
the  needs  of  health  care  entities  to  be 
able  to  discuss  their  own  health-related 
products  and  services,  or  those  of  third 
parties,  as  part  of  their  ever\-day 
business  and  as  part  of  promoting  the 
health  of  their  patients  and  enroUees. 
The  provision  is  restric:ted  to  uses  by 
covered  entities  or  disclosures  to  their 
business  associates  pursuant  to  a 
contract  that  requires  confidentiality, 
ensuring  that  protected  health 
information  is  not  distributed  to  third 
parties.  To  provide  individuals  with  a 
better  understanding  of  how  their 
protected  health  information  is  being 
used  for  marketing,  the  provision 
requires  that  the  communication 
identifv  that  the  covered  entity  is  the 
source  of  the  communication;  a  covered 
entity  may  not  send  out  information 
about  the  product  of  a  third  party 
without  disclosing  to  the  individual 
where  the  communication  originated. 
We  also  require  covered  entities  to 
disclose  anv  direct  or  indirect 
remuneration  from  third  parties  This 
requirement  permits  individuals  to 
better  understand  why  they  are 
receiving  a  communication,  and  to 
weigh  the  extent  to  which  their 
information  is  being  used  to  promote 
their  health  or  to  enrich  the  covered 
entity.  Covered  entities  also  are  required 
to  include  in  their  communication 
(unless  It  is  a  general  newsletter  or 


similar  device)  how  the  individual  may 
prevent  further  cimimunications  about 
health-related  products  and  services. 
This  provision  enhances  individuals' 
control  over  how  their  information  is 
being  used.  Finallv.  where  a  covered 
entitv  targets  c:ommunications  to 
individuals  on  the  basis  of  their  health 
status  or  ( imdition.  we  require  that  the 
entity  make  a  determination  that  the 
product  or  service  being  communicated 
may  be  beneficial  to  the  health  of  the 
type  of  individuals  targeted,  and  that 
the  comnuinic:ation  to  the  targeted 
individuals  explain  whv  they  have  been 
targeted  and  how  the  product  or  service 
relates  to  their  health.  This  final 
provision  balances  the  advantages  that 
accrue  from  health  care  entities 
informing  their  patients  and  enroUees  of 
new  or  valuable  health  products  with 
individuals'  expectations  that  their 
protected  health  information  will  be 
used  to  promote  their  health. 

Section  1 64. 5141  f) — Fundmising 

We  proposed  in  the  NfPRM  to  require 
covered  entities  to  obtain  authorization 
from  an  individual  in  order  to  use  the 
individual's  protected  health 
information  for  fundraising  activities. 

As  noted  in  ^  164. .501.  in  the  final  rule 
we  define  fiindraising  on  behalf  of  a 
covered  entity  to  be  a  health  care 
operation.  In  i^  164.514.  we  permit  a 
covered  entitv  to  use  protected  health 
information  without  individual 
authorization  for  fiindraising  on  behalf 
of  itself,  provided  that  it  limits  the 
information  that  it  uses  to  demographic 
information  about  the  individual  and 
the  dates  that  it  has  provided  service  to 
the  individual  (see  the  ^  164.501 
discussion  of  "health  care  operations '). 
In  addition,  we  require  fundraising 
materials  to  explain  how  the  individual 
mav  opt  out  of  anv  further  fundraising 
communications,  and  covered  entities 
are  required  to  honor  such  requests.  We 
permit  a  covered  entity  to  disclose  the 
limited  protected  health  information  to 
a  business  associate  for  fundraising  on 
its  own  behalf.  We  also  permit  a  covered 
entity  to  disclose  the  information  to  an 
institutionally  related  foundation 

By    institutionally  related 
foundation,"  we  mean  a  foundation  that 
qualifies  as  a  nonprofit  charitable 
foundation  under  section  501(c)(3)  of 
the  Internal  Revenue  Code  and  that  has 
in  its  charter  statement  of  charitable 
purposes  an  explicit  linkage  to  the 
covered  entity  An  institutionally 
related  foundation  may,  as  explicitly 
stated  in  its  charter,  support  the  covered 
entity  as  well  as  other  covered  entities 
or  health  care  providers  in  its 
community.  For  example,  a  covered 
hospital  may  disclose  for  fundraising  on 


its  own  behalf  the  specified  protected 
health  information  to  a  nonprofit 
foundation  established  for  the  specific 
purpo.se  of  raising  funds  for  the  hospital 
or  to  a  foundation  that  has  as  its  mission 
the  support  of  the  members  of  a 
particular  hospital  chain  that  includes 
the  covered  hospital.  The  term  does  not 
include  an  organization  with  a  general 
charitable  purpose,  such  as  to  support 
research  about  or  to  provide  treatment 
for  certain  diseases,  that  may  give 
money  to  a  covered  entity,  because  its 
charitable  purpose  is  not  specific  to  the 
covered  entity. 

Section  164.51 4(gj —  Un  derwriting 

As  described  under  the  definition  of 
'health  care  operations  '  (§  164.501), 
protected  health  information  may  be 
used  or  disclosed  for  underwriting  and 
other  activities  relating  to  the  creation, 
renewal,  or  replacement  of  a  contract  of 
health  insurance  or  health  benefits.  This 
final  rule  includes  a  requirement,  not 
included  in  the  NPRM,  that  health  plans 
receiving  such  information  for  these 
purposes  may  not  use  or  disclose  it  for 
any  other  purpose,  except  as  may  be 
required  by  law,  if  the  insurance  or 
benefits  contract  is  not  placed  with  the 
health  plan. 

Section  164.514(h) — Verification  of 
Identity  and  Authority  of  Persons 
Requesting  Protected  Health 
Information 

Disclosure  of  Protected  Health 
Information 

We  reorganize  the  provision  regarding 
verification  of  identity  of  individuals 
requesting  protected  health  information 
to  improve  clarity,  but  we  retain  the 
substance  of  requirements  proposed  in 
the  NPRM  in  §  164.518(c),  as  follows. 

The  covered  entity  must  establish  and 
use  written  policies  and  procedures 
(which  may  be  standard  protocols)  that 
die  reasonably  designed  to  verify  the 
identity  and  authority  of  the  requestor 
where  the  covered  entity  does  not  know 
the  person  requesting  the  protected 
health  information.  The  knowledge  of 
the  person  may  take  the  form  of  a 
known  place  of  business,  address, 
phone  or  fax  number,  as  well  a  known 
human  being.  Where  documentation, 
statements  or  representations,  whether 
oral  or  written,  from  the  person 
requesting  the  protected  health 
information  is  a  condition  of  disclosure 
under  this  rule  or  other  law,  this 
verification  must  involve  obtaining  such 
documentation  statement,  or 
representation.  In  such  a  case, 
additional  verification  is  only  required 
where  this  regulation  (or  other  law) 
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requires  additional  proof  of  authority 
and  identity. 

ThftjNjPRM  proposed  that  covered 
entities  would  be  permitted  to  rely  on 
the  required  documentation  of  IRB  or 
privacy  board  approval  to  constitute 
sufficient  verification  that  the  person 
making  the  request  was  a  researcher  and 
that  the  research  is  authorized.  The  final 
rule  retains  this  provision. 

For  most  disclosures,  verifying  the 
authority  for  the  request  means  taking 
reasonable  steps  to  verify  that  the 
request  is  lawful  under  this  regulation. 
Additional  proof  is  required  by  other 
provisions  of  this  regulation  where  the 
request  is  made  pursuant  to  §  164,512 
for  national  priority  purposes.  Where 
the  person  requesting  the  protected 
health  information  is  a  public  official, 
covered  entities  must  verify  the  identity 
of  the  requester  by  examination  of 
reasonable  evidence,  such  as  a  written 
statement  of  identity  on  agency 
letterhead,  an  identification  badge,  or 
similar  proof  of  official  status.  Similarly, 
covered  entities  are  required  to  verify 
the  legal  authority  supporting  the 
request  by  examination  of  reasonable 
evidence,  such  as  a  v^rritten  request 
provided  on  agency  letterhead  that 
describes  the  legal  authority  for 
requesting  the  release.  Where  §  164.512 
explicitly  requires  written  evidence  of 
legal  process  or  other  authority  before  a 
disclosiore  may  be  made,  a  public 
official's  proof  of  identity  and  the 
official's  oral  statement  that  the  request 
is  authorized  by  law  are  not  sufficient 
to  constitute  the  required  reasonable 
evidence  of  legal  authority;  under  these 
provisions,  only  the  required  written 
evidence  will  suffice. 

In  some  circumstances,  a  person  or 
entity  acting  on  behalf  of  a  government 
agency  may  make  a  request  for 
disclosure  of  protected  health 
information  under  these  subsections. 
For  example,  public  health  agencies 
may  contract  with  a  nonprofit  agency  to 
collect  and  analyze  certain  data.  In  such 
cases,  the  covered  entity  is  required  to 
verify  the  requestor's  identity  and 
authority  through  examination  of 
reasonable  documentation  that  the 
requestor  is  acting  on  behalf  of  the 
government  agency.  Reasonable 
evidence  includes  a  written  request 
provided  on  agency  letterhead  that 
describes  the  legal  authority  for 
requesting  the  release  and  states  that  the 
person  or  entity  is  agting  under  the 
agency's  authority,  or  other 
documentation,  including  a  contract,  a 
memorandum  of  understanding,  or 
purchase  order  that  confirms  that  the 
requestor  is  acting  on  behalf  of.the 
government  agency. 


In  some  circumstances,  identity  or 
authority  will  be  verified  as  part  of 
meeting  the  underlying  requirements  for 
disclosure.  For  example,  a  disclosure 
under  §  164.512(j){l)(i)  to  avert  an 
imminent  threat  to  safety  is  lawful  only 
if  made  in  the  good  faith  belief  that  the 
disclosure  is  necessary  to  prevent  or 
lessen  a  serious  and  imminent  threat  to 
the  health  or  safety  of  a  person  or  the 
public,  and  to  a  person  reasonably  able 
to  prevent  or  lessen  the  threat.  If  these 
conditions  are  met,  no  further 
verification  is  needed.  In  such 
emergencies,  the  covered  entity  is  not 
required  to  demand  written  proof  that 
the  person  requesting  the  protected 
health  information  is  legally  authorized. 
Reasonable  reliance  on  verbal 
representations  are  appropriate  in  such 
situations. 

Similarly,  disclosures  permitted 
under  §  164.510(a)  for  facility 
directories  may  be  made  to  the  general 
public;  the  covered  entity's  policies  and 
procedures  do  not  need  to  address 
verifying  the  identity  and  authority  for 
these  disclosures.  In  §  164.510(b)  we  do 
not  require  verification  of  identity  for 
persons  assisting  in  an  individual's  care 
or  for  notification  purposes.  For 
disclosures  when  the  individual  is  not 
present,  such  as  when  a  friend  is 
picking  up  a  prescription,  we  allow  the 
covered  entity  to  use  professional 
judgment  and  experience  with  common 
practice  to  make  reasonable  inferences. 

Under  §  164.524,  a  covered  entity  is 
required  to  give  individuals  access  to 
protected  health  information  about  them 
(under  most  circumstances).  Under  the 
general  verification  requirements  of 
§  164.514(h),  the  covered  entity  is 
required  to  take  reasonable  steps  to 
verify  the  identity  of  the  individual 
making  the  request.  We  do  not  mandate 
particular  identification  requirements 
[e.g.,  drivers  licence,  photo  ID),  but 
rather  leave  this  to  the  discretion  of  the 
covered  entity.  The  covered  entity  must 
also  establish  and  document  procedures 
for  verification  of  identity  and  authority 
of  personal  representatives,  if  not 
knowm  to  the  entity.  For  example,  a 
health  care  provider  can  require  a  copy 
of  a  power  of  attorney,  or  can  ask 
questions  to  determine  that  an  adult 
acting  for  a  young  child  has  the 
requisite  relationship  to  the  child. 

In  Subpart  C  of  Part  160,  we  require 
disclosure  to  the  Secretary  for  purposes 
of  enforcing  this  regulation.  When  a 
covered  entity  is  asked  by  the  Secretan,- 
to  disclose  protected  health  information 
for  compliance  purposes,  the  covered 
entity  must  verify  the  same  information 
that  it  is  required  to  verify  for  any  other 
law  enforcement  or  oversight  request  for 
disclosure. 


Use  of  Protected  Health  Information 

The  proposed  rules  verification 
requirements  applied  to  any  person 
requesting  protected  health  information, 
whether  for  a  use  or  a  disclosure.  In  the 
final  regulation,  the  verification 
provisions  apply  only  to  disclosures  of 
protected  health  information.  The 
requirements  in  §  164.514(d).  for 
implementation  of  policies  and 
procedures  for  "minimum  necessar\'" 
uses  of  protected  health  information,  are 
sufficient  to  ensure  that  only 
appropriate  persons  within  a  covered 
entity  will  have  access  to  protected 
health  information. 

Section  164.520 — Notice  of  Privacy 
Practices  for  Protected  Health 
Information 

Section  164. 5201  a  I— Right  to  Notice 

We  proposed  to  establish  a  right  for 
individuals  to  receive  adequate  notice  of 
how  covered  health  care  providers  and 
health  plans  use  and  disclose  protected 
health  information,  and  of  the 
individual's  rights  with  respect  to  that 
information. 

In  the  final  regulation,  we  retain  the 
general  right  for  individuals  to  receive 
and  the  requirement  for  covered  entities 
to  produce  a  notice  of  privacy  practices, 
with  significant  modifications  to  the 
content  and  distribution  requirements. 

We  also  modify'  the  requirements  with 
respect  to  certain  covered  entities.  First, 
in  §  164, 500(b)(2),  we  clarify  that  a 
health  care  clearinghouse  that  creates  or 
receives  protected  health  information 
other  than  as  a  business  associate  of  a 
covered  entity  must  produce  a  notice.  If 
a  health  care  clearinghouse  creates  or 
receives  protected  health  informatior 
only  as  a  business  associate  of  other 
covered  entities,  it  is  not  required  to 
produce  a  notice. 

Second,  in  §  164.520(a)(2),  we  clarify 
the  notice  requirements  with  respect  to 
group  health  plans.  Individuals  who 
receive  health  benefits  under  a  group 
health  plan  other  than  through 
insurance  are  entitled  to  a  notice  from 
the  group  health  plan;  self-insured 
group  health  plans  must  maintain  a 
notice  that  meets  the  requirements  of 
this  section  and  must  provide  the  notice 
in  accordance  with  the  requirements  of 
§  164.520(c).  At  a  minimum,  the  self- 
insured  group  health  plan's  notice  must 
describe  the  group  health  plan's  privacy 
practices  with  respect  to  the  protected 
health  information  it  creates  or  receives 
through  its  self-insured  arrangements. 
For  example,  if  a  group  health  plan 
maintains  both  fully-insured  and  self- 
insured  arrangements,  the  group  health 
plan  must,  at  a  minimum,  maintain  and 
provide  a  notice  that  describes  its 
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privacy  practices  with  respect  to 
protected  health  information  it  creates 
or  receives  through  the  self-insured 
arrangements.  This  notice  would  be 
distributed  to  all  participants  in  the  self- 
insured  arrangements  (in  accordance 
with  §  164  520(c)(1))  and  would  also  be 
available  on  request  to  other  persons, 
including  participants  in  the  fully- 
insured  arrangements. 

Individuals  who  receive  health 
benefits  under  a  group  health  plan 
through  an  insurance  contract  (i.e.,  a 
fully-insured  group  health  plan)  are 
entitled  to  a  notice  from  the  issuer  or 
HMO  through  which  they  receive  their 
health  benefits.  The  health  insurance 
issuer  or  HMO  must  maintain  and 
provide  the  notice  in  accordance  with 
t}  164.520(c)(1)  In  addition,  some  fullv- 
insured  group  health  plans  are  required 
to  maintam  and  provide  a  notice  of  the 
group  health  plans  privacy  practices  If 
a  group  health  plan  provides  health 
benefits  solelv  through  an  insurance 
contract  with  a  health  insurance  issuer 
or  HMO.  and  the  group  health  plan 
creates  or  receives  protected  health 
information  in  addition  to  summary 
information  (as  defined  in  4j  164.504(a)) 
and  information  about  individuals' 
enrollment  in  or  disenrollment  from  a 
health  insurance  issuer  or  HM(J  offered 
by  the  group  health  plan,  the  group 
health  plan  must  maintain  a  notice  that 
meets  the  requirements  of  this  section 
and  must  provide  the  notice  upon 
request  of  any  person.  The  group  health 
plan  is  not  required  to  meet  the  other 
distribution  requirements  of 
«)164.520(c)ll)   Individuals  enrolled  in 
such  group  health  plans  have  the  right 
to  notice  of  the  health  insurance  issuer 
or  HMO's  privacy  practices  and.  on 
request,  to  notice  of  the  group  health 
plan's  privacy  practices.  If  the  group 
health  plan,  however,  provides  health 
benefits  solely  through  an  insurance 
cimtract  with  a  health  insurance  issuer 
or  HMO.  and  the  onlv  protected  health 
information  the  group  health  plan 
creates  or  receives  is  summarv 
information  (as  defined  in  ^^  164  504{a]) 
and  informaticm  about  individuals' 
enrollment  in  or  disenrollment  from  a 
health  insurance  issuer  or  HMO  offered 
by  the  group  health  plan,  the  group 
health  plan  is  not  required  to  maintain 
or  provide  a  notice  under  this  section 
In  this  case,  the  individuals  enrolled  in 
the  group  health  plan  would  receive 
notice  of  the  health  insurance  issuer  or 
HMO's  privacy  practices,  but  would  not 
be  entitled  to  notice  of  the  group  health 
plan's  privacv  practices. 

Third,  in  §164. 520(a)(3).  we  clarify- 
that  inmates  do  not  have  a  right  to 
notice  under  this  section  and  a 
correctional  institution  that  is  a  covered 


entity  is  not  required  to  produce  a 
notice.  No  person,  including  a  current 
or  former  inmate,  has  the  right  to  notice 
of  such  a  covered  entity's  privacy 
practices 

Section  1 64 .  5201  b)—Con  ten  t  of  Notice 

We  proposed  to  require  the  notice  to 
he  written  in  plain  language  and  contain 
each  of  the  following  elements:  a 
description  of  the  uses  and  disclosures 
expected  to  be  made  without  individual 
authorization;  statements  that  other  uses 
and  disc:losures  would  be  made  only 
with  the  individual's  authorization  and 
that  the  individual  could  revoke  such 
authorization;  descriptions  of  the  rights 
to  request  restrictions,  inspect  and  copy 
protected  health  information,  amend  or 
correct  protected  health  information, 
and  receive  an  accounting  of  disclosures 
of  protecteif  health  information; 
statements  about  the  entity's  legal 
requirements  to  protect  privacy,  provide 
notice,  and  adhere  to  the  notice;  a 
statement  about  how  individuals  would 
be  informed  of  changes  to  the  entity's 
policies  and  procedures;  instructions  on 
how  to  make  complaints  with  the  entity 
or  Secretary;  the  name  and  telephone 
number  of  a  conta(~t  person  or  office; 
and  the  date  the  notice  was  produced. 
We  provided  a  model  notice  of 
information  policies  and  procedures  for 
covered  health  care  providers. 

In  §  164.520(b).  and  immediately 
below  in  this  preamble,  we  describe  the 
notice  content  requirements  for  the  final 
rule.  As  described  in  detail,  below,  we 
make  substantial  changes  to  the  uses 
and  disclosures  of  protected  health 
information  that  must  be  described  in 
the  notice.  Unlike  the  proposed  rule,  we 
do  not  include  a  model  notice.  We 
intend  to  develop  further  guidance  on 
notice  requirements  prior  to  the 
compliance  date  of  this  rule.  In  this 
section  of  the  final  rule,  we  also  refer  to 
the  ct)vered  entity's  privacy  "practices,  " 
rather  than  its  "policies  and 
procedures."  The  purpose  of  this  change 
in  vocabulary  is  to  clarify  that  a  covered 
entitv's  "policies  and  procedures"  is  a 
detailed  documentation  of  all  of  the 
entity's  privacy  practices  as  required 
under  this  rule,  not  just  those  described 
in  the  notice.  For  example,  we  require 
covered  entities  to  have  policies  and 
procedures  implementing  the 
requirements  for  "minimum  necessary" 
uses  and  disclosures  of  protected  health 
information,  but  these  policies  and 
proc:edures  need  not  be  reflected  in  the 
entity's  notice.  Similarly,  we  require 
covered  entities  to  have  policies  and 
procedures  for  assuring  individuals 
access  to  protected  health  information 
about  them.  While  such  policies  and 
procedures  will  need  to  include 


documentation  of  the  designated  record 
sets  subject  to  access,  who  is  authorized 
to  determine  when  information  will  be 
withheld  from  an  individual,  and 
similar  details,  the  notice  need  only 
explain  generally  that  individuals  have 
the  right  to  inspect  and  copy 
information  about  them,  and  tell 
individuals  how  to  exercise  that  right. 

A  covered  entity  that  adopts  and 
follows  the  notice  content  and 
distribution  requirements  described 
below  will  have  provided  adequate 
notice.  However,  the  requirements  for 
the  content  of  the  notice  are  not 
intended  to  be  exclusive.  As  with  the 
rest  of  the  rule,  we  specify  minimum 
requirements,  not  best  practices. 
Covered  entities  may  want  to  include 
more  detail.  We  note  that  all  federal 
agencies  must  still  comply  with  the 
Privacy  Act  of  1974.  This  means  that 
federal  agencies  that  are  covered  entities 
or  have  covered  health  care  components 
must  comply  with  the  notice 
requirements  of  the  Privacy  Act  as  well 
as  those  included  in  this  rule. 

In  addition,  covered  entities  may 
want  or  be  required  to  produce  more 
than  one  notice  in  order  to  satisfy'  the 
notice  content  requirements  under  this 
rule.  For  example,  a  covered  entity  that 
conducts  business  in  multiple  states 
with  different  laws  regarding  the  uses 
and  disclosures  that  the  covered  entity 
is  permitted  to  make  without 
authorization  may  be  required  to 
produce  a  different  notice  for  each  state. 
A  covered  entity  that  conducts  business 
both  as  part  of  an  organized  health  care 
arrangement  or  affiliated  covered  entity 
and  as  an  independent  enterprise  (e.g.. 
a  physician  who  sees  patients  through 
an  on-call  arrangement  with  a  hospital 
and  through  an  independent  private 
practice)  may  want  to  adopt  different 
privacy  practices  with  respect  to  each 
line  of  business;  such  a  covered  entity 
would  be  required  to  produce  a  different 
notice  describing  the  practices  for  each 
line  of  business.  Covered  entities  must 
produce  notices  that  accurately  describe 
the  privacy  practices  that  are  relevant  to 
the  individuals  receiving  the  notice. 

Required  Elements 

Plain  Language 

As  in  the  proposed  rule,  we  require 
the  notice  to  be  written  in  plain 
language.  A  covered  entity  can  satisfv' 
the  plain  language  requirement  if  it 
makes  a  reasonable  effort  to:  organize 
material  to  serve  the  needs  of  the  reader; 
write  short  sentences  in  the  active  voice, 
using  "you"  and  other  pronouns;  use 
common,  everyday  words  in  sentences: 
and  divide  material  into  short  sections. 
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We  do  not  require  particular 
formatting  specifications,  such  as  easy- 
to-read  design  features  (e.g..  lists,  tables, 
graphics,  contrasting  colors,  and  white 
space),  type  face,  and  font  size. 
However,  the  purpose  of  the  notice  is  to 
inform  the  recipients  about  their  rights 
and  how  protected  health  information 
collected  about  them  may  be  used  or 
disclosed.  Recipients  who  cannot 
understand  the  covered  entity's  notice 
will  miss  important  information  about 
their  rights  under  this  rule  and  about 
how  the  covered  entity  is  protecting 
health  information  about  them.  One  of 
the  goals  of  this  nde  is  to  create  an 
environment  of  open  conununication 
and  transparency  with  respect  to  the  use 
and  disclosure  of  protected  health 
information.  A  lack  of  clarity  in  the 
notice  could  undermine  this  goal  and 
create  misunderstandings.  Covered 
entities  have  an  incentive  to  make  their 
notice  statements  clear  and  concise.  We 
believe  that  the  more  understandable 
the  notice  is,  the  more  confidence  the 
public  will  have  in  the  covered  entity's 
commitment  to  protecting  the  privacy  of 
health  information. 

It  is  important  that  the  content  of  the 
notice  be  communicated  to  all 
recipients  and  therefore  we  encoiu-age 
the  covered  entity  to  consider 
alternative  means  of  communicating 
with  certain  populations.  We  note  that 
any  covered  entity  that  is  a  recipient  of 
federal  financial  assistance  is  generally 
obligated  under  Title  VI  of  the  Civil 
Rights  Act  of  1964  to  provide  material 
ordinarily  distributed  to  the  public  in 
the  primary  languages  of  persons  with 
limited  English  proficiency  in  the 
recipients'  service  areas.  Specifically, 
this  Title  VI  obligation  provides  that, 
where  a  significant  number  or 
proportion  of  the  population  eligible  to 
be  served  or  likely  to  be  direcUy  affected 
by  a  federally  assisted  program  needs 
service  or  information  in  a  language 
other  than  English  in  order  to  be 
effectively  informed  of  or  participate  in 
the  program,  the  recipient  shall  take 
reasonable  steps,  considering  the  scope 
of  the  program  and  the  size  and 
concentration  of  such  population,  to 
provide  information  in  languages 
appropriate  to  such  persons.  For 
covered  entities  not  subject  to  Title  VI, 
the  Title  VI  standards  provide  helpful 
guidance  for  effectively  communicating 
the  content  of  their  notices  to  non- 
English  speaking  populations. 

We  also  encourage  covered  entities  to 
be  attentive  to  the  needs  of  individuals 
who  caimot  read.  For  example,  an 
employee  of  the  covered  entity  could 
read  the  notice  to  individuals  upon 
request  or  the  notice  could  be 


incorporated  into  a  video  presentation 
that  is  played  in  the  waiting  area. 

Header 

Unlike  the  proposed  rule,  covered 
entities  must  include  prominent  and 
specific  language  in  the  notice  that 
indicates  the  importance  of  the  notice. 
This  is  the  only  specific  language  we 
require  covered  entities  to  include  in 
the  notice.  The  header  must  read,  "'THIS 
NOTICE  DESCRIBES  HOW  MEDICAL 
INFORMATION  ABOUT  YOU  MAY  BE 
USED  AND  DISCLOSED  AND  HOW 
YOU  CAN  GET  ACCESS  TO  THIS 
INFORMATION.  PLEASE  REVIEW  IT 
CAREFULLY." 

Uses  and  Disclosures 

We  proposed  to  require  covered 
entities  to  describe  in  plain  language  the 
uses  and  disclosures  of  protected  health 
information,  and  the  covered  entity's 
policies  and  procediues  with  respect  to 
such  uses  and  disclosures,  that  the 
health  plan  or  covered  provider 
expected  to  make  without  individual 
authorization.  The  covered  provider  or 
health  plan  would  have  had  to 
distinguish  between  those  uses  and 
disclosures  required  by  law  and  those 
permitted  but  not  required  by  law. 

We  also  proposed  to  require  covered 
health  care  providers  and  health  plans 
to  state  in  the  notice  that  all  other  uses 
and  disclosures  would  be  made  only 
with  the  individual's  authorization  and 
that  such  authorization  could  be 
revoked.  The  notice  would  also  have 
been  required  to  state  that  the 
individual  could  request  restrictions  on 
certain  uses  and  disclosures  and  that  the 
covered  entity  would  not  be  required  to 
agree  to  such  a  request. 

We  significantly  modif\'  these 
requirements  in  the  final  rule.  Covered 
entities  must  describe  all  uses  and 
disclosures  of  protected  health 
information  that  they  are  permitted  or 
required  to  make  under  this  rule 
without  authorization,  including  those 
uses  and  disclosures  subject  to  the 
consent  requirements  under  §  164.506. 
If  other  applicable  law  prohibits  or 
materially  limits  the  covered  entity's 
ability  to  make  any  uses  or  disclosures 
that  would  otherwise  be  permitted 
under  the  rule,  the  covered  entity  must 
describe  only  the  uses  and  disclosures 
permitted  under  the  more  stringent  law. 

Covered  entities  must  separately 
describe  each  purpose  for  which  they 
are  permitted  to  use  or  disclose 
protected  health  information  under  this 
rule  without  authorization,  and  must  do 
so  in  sufficient  detail  to  place  the 
individual  on  notice  of  those  uses  and 
disclosures.  With  respect  to  uses  and 
disclosures  to  carrv  out  treatment. 


payment,  and  health  care  operations, 
the  description  must  include  at  least 
one  example  of  the  types  of  uses  and 
disclosures  that  the  covered  entity  is 
permitted  to  make.  This  requirement  is 
intended  to  inform  individuals  of  all  the 
uses  and  disclosures  that  the  covered 
entity  is  legally  required  or  permitted  to 
make  under  applicable  law,  even  if  the 
covered  entity  does  not  anticipate 
actually  making  such  uses  and 
disclosures.  We  do  not  require  covered 
entities  to  distinguish  in  their  notices 
between  those  uses  and  disclosures 
required  by  law  and  those  permitted  but 
not  required  by  law. 

UnliKe  the  proposed  rule,  we 
additionally  require  covered  entities 
that  wish  to  contact  individuals  for  any 
of  the  following  activities  to  list  these 
activities  in  the  notice:  providing 
appointment  reminders,  describing  or 
recommending  treatment  alternatives, 
providing  information  about  health- 
related  benefits  and  services  that  may  be 
of  interest  to  the  individual,  or  soliciting 
funds  to  benefit  the  covered  entity.  If 
the  covered  entity  does  not  include 
these  statements  in  its  notice,  it  is 
prohibited  from  using  or  disclosing 
protected  health  information  for  these 
activities  without  authorization.  See 
§164.502(1). 

In  addition,  if  a  group  health  plan,  or 
a  health  insurance  issuer  or  HMO  with 
respect  to  a  group  health  plan,  wants  the 
option  to  disclose  protected  health 
information  to  a  group  health  plan 
sponsor  without  authorization  as 
permitted  under  §  164.504(f).  the  group 
health  plan,  health  insurance  issuer  or 
HMO  must  describe  that  practice  in  its 
notice. 

As  in  the  proposed  rule,  the  notice 
must  state  that  all  other  uses  and 
disclosures  will  be  made  only  with  the 
individual's  authorization  and  that  the 
individual  has  the  right  to  revoke  such 
authorization. 

We  cuiticipate  this  requirement  will 
lead  to  significant  standardization  of  the 
notice.  This  language  could  be  the  samt- 
for  every  covered  entity  of  a  particular 
type  within  a  state.  territor%'.  or  other 
locale.  We  encourage  states,  state 
professional  associations,  and  other 
organizations  to  develop  model 
language  to  assist  covered  entities  in 
preparing  their  notices. 

Individual  Rights 

As  in  the  proposed  rule,  covered 
entities  must  describe  individuals' 
rights  under  the  rule  and  how 
individuals  may  exercise  those  rights 
witli  respect  to  the  covered  entity. 
Covered  entities  must  describe  each  of 
the  following  rights,  as  provided  under 
the  rule:  the  right  to  request  restrictions 
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on  certain  uses  and  disclosures, 
including  a  statement  that  the  covered 
entity  is  not  required  to  agree  to  a 
requested  restriction  (^  164.522(a));  the 
right  to  receive  confidential 
communications  of  protected  health 
information  (§  164.522(b)):  the  right  to 
inspect  and  copy  protected  health 
information  (?!» 164  524);  the  right  to 
amend  protected  health  information 
{§  164.526);  and  the  right  to  an 
accounting  of  disclosures  of  protected 
health  information  (^  164.528).  We 
additionallv  require  the  notice  to 
describe  the  right  uf  an  individual, 
including  an  individual  that  has  agreed 
to  receive  the  notice  electronically,  to 
obtain  a  paper  copy  of  the  notice  upon 
request. 

Covered  Entity's  Duties 

.As  in  the  proposed  rule,  covered 
entities  must  state  in  the  notice  that 
thev  are  required  bv  law  to  maintain  the 
privacv  of  protected  health  information, 
to  provide  a  notice  of  their  legal  duties 
and  privacy  practices,  and  to  abide  by 
the  terms  of  the  notice  currently  in 
effect.  In  the  final  rule,  we  additionally 
require  the  covered  entity,  if  't  wishes 
to  reser\e  the  right  to  change  its  privacy 
practices  and  applv  the  revised 
practices  to  protected  health 
information  previously  created  or 
received,  to  make  a  statement  to  that 
effect  and  describe  how  it  will  provide 
individuals  with  a  revised  notice.  (See 
below  for  a  more  detailed  discussion  of 
a  covered  entity's  responsibilities  when 
it  changes  its  privacy  practices.) 

Complaints 

As  in  the  proposed  rule,  a  covered 
entity's  notice  must  inform  individuals 
about  how  they  can  lodge  complaints 
with  the  covered  entity  if  they  believe 
their  privacy  rights  have  been  violated 
See  §  164  530(d)  and  the  corresponding 
preamble  discussion  for  the 
requirements  on  covered  entities  for 
receiving  complaints.  The  notice  must 
also  state  that  individuals  may  file 
complaints  with  the  Secretarv  In  the 
final  rule,  we  additionally  require  the 
notice  to  include  a  statement  that  the 
individual  will  not  suffer  retaliation  for 
filing  a  complaint. 

Contact 

As  in  the  proposed  rule,  the  notice 
must  identih'  a  point  of  contact  where 
the  individual  can  obtain  additional 
information  about  any  of  the  matters 
identified  in  the  notice. 

Effective  Date 

The  notice  must  include  the  date  the 
notice  went  into  effect,  rather  than  the 
proposed  requirement  to  include  the 


date  the  notice  was  produced.  The 
effective  date  cannot  be  earlier  than  the 
date  on  which  the  notice  was  first 
printed  or  otherwise  published.  Covered 
entities  may  wish  to  highlight  or 
otherwise  emphasize  any  material 
modifications  that  it  has  made,  in  order 
to  help  the  individual  recognize  such 
changes. 

Optional  Elements 

As  described  above,  we  proposed  to 
require  covered  entities  to  describe  the 
uses  and  disclosures  of  protected  health 
information  that  the  covered  entity  in 
fa(  t  e.xperted  to  make  without  the 
individual's  authorization.  We  did  not 
specify  any  optional  elements. 

While  the  final  rule  requires  covered 
entities  to  describe  all  of  the  types  of 
uses  and  disclosures  permitted  or 
required  by  law  (not  just  those  that  the 
covered  entity  intends  to  make),  we  also 
permit  and  encourage  covered  entities 
to  include  optional  elements  that 
describe  the  actual,  more  limited,  uses 
and  disclosures  they  intend  to  make 
without  authorization.  We  anticipate 
that  siime  covered  entities  will  want  to 
distinguish  themselves  on  the  basis  of 
their  more  stringent  privacy  practices. 
For  example,  covered  health  care 
providers  who  routinely  treat  patients 
with  particularly  sensitive  conditions 
may  wish  to  assure  their  patients  that, 
even  though  the  law  permits  them  to 
disclose  information  for  a  wide  array  of 
purposes,  the  covered  health  care 
provider  will  only  disclose  information 
in  ver\'  specific  circumstances,  as 
required  by  law.  and  to  avert  a  serious 
and  imminent  threat  to  health  or  safety. 
A  covered  entity  may  not  include 
statements  in  the  notice  that  purport  to 
limit  the  entity's  ability  to  make  uses  or 
disclosures  that  are  required  by  law  or 
necessar\'  to  avert  a  serious  and 
imminent  threat  to  health  or  safety. 

As  described  above,  if  the  covered 
entity  wishes  to  reserve  the  right  to 
change  its  privacy  practices  with  respect 
to  the  more  limited  uses  and  disclosures 
and  apply  the  revised  practices  to 
protected  health  information  previously 
created  or  received,  it  must  make  a 
statement  to  that  effect  and  describe 
how  it  will  provide  individuals  with  a 
revised  notice.  (See  below  for  a  more 
detailed  discussion  of  a  covered  entity's 
responsibilities  when  it  changes  its 
privacy  practices.) 

Revisions  to  the  Notice 

We  proposed  to  require  a  covered 
entity  to  adhere  to  the  terms  of  its 
notice,  and  would  have  permitted  it  to 
change  its  information  policies  and 
procedures  at  any  time.  We  would  have 
required  covered  health  care  providers 


and  health  plans  to  update  the  notice  to 
reflect  material  changes  to  the 
information  policies  and  procedures 
described  in  the  notice.  Changes  to  the 
notice  would  have  applied  to  all 
protected  health  information  held  by  the 
covered  entity,  including  information 
collected  under  prior  notices.  That  is, 
we  would  not  have  require  covered 
entities  to  segregate  their  records 
according  to  the  notice  in  effect  at  the 
time  the  record  was  created.  We 
proposed  to  prohibit  covered  entities 
from  implementing  a  change  to  an 
information  policy  or  procedure 
described  in  the  notice  until  the  notice 
was  updated  to  reflect  the  change, 
unless  a  compelling  reason  existed  to 
make  a  use  or  disclosure  or  take  other 
action  that  the  notice  would  not  have 
permitted.  In  these  situations,  we 
proposed  to  require  covered  entities  to 
document  the  compelling  reason  and. 
within  30  days  of  the  use.  disclosure,  or 
other  action,  change  its  notice  to  permit 
the  action. 

As  in  the  proposed  rule,  covered 
entities  are  required  to  adhere  to  the 
terms  of  the  notice  currently  in  effect. 
See  §  164.502(1).  When  a  covered  entity 
materially  changes  any  of  the  uses  or 
disclosures,  the  individual's  rights,  the 
covered  entity's  legal  duties,  or  other 
privacy  practices  described  in  its  notice, 
it  must  promptly  revise  its  notice 
accordingly.  See  §  164.520(b)(3). 
(Pursuant  to  §  164.530(1).  it  must  also 
revise  its  policies  and  procedures.) 
Except  when  required  by  law.  a  material 
change  to  any  term  in  the  notice  may 
not  be  implemented  prior  to  the 
effective  date  of  the  notice  in  which 
such  material  change  is  reflected.  In  the 
final  rule,  however,  we  revise  the 
circumstances  under  and  extent  to 
which  the  covered  entity  may  revise  the 
practices  stated  in  the  notice  and  apply 
the  new  practices  to  protected  health 
information  it  created  or  received  under 
prior  notice. 

Under  §  164.530(1).  a  covered  entity 
that  wishes  to  change  its  practices  over 
time  without  segregating  its  records 
according  to  the  notice  in  effect  at  the 
time  the  records  were  created  must 
reser\'e  the  right  to  do  so  in  its  notice. 
For  example,  a  covered  hospital  that 
states  in  its  notice  that  it  will  only  make 
public  health  disclosures  required  by 
law.  and  that  does  not  reserve  the  right 
to  change  this  practice,  is  prohibited 
from  making  any  discretionary  public 
health  disclosures  of  protected  health 
inforination  created  or  received  during 
the  effective  period  of  that  notice.  If  the 
covered  hospital  wishes  at  some  point 
in  the  future  to  make  discretionary 
disclosures  for  public  health  purposes, 
it  must  revise  its  notice  to  so  state,  and 
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must  segregate  its  records  so  that 
protected  health  information  created  or 
received  under  the  prior  notice  is  not 
disclosed  for  discretionary  public  health 
purposes.  This  hospital  may  then  make 
discretionary  public  health  disclosiu^s 
of  protected  health  information  created 
or  received  after  the  effective  date  of  the 
revised  notice. 

If  a  second  covered  hospital  states  in 
its  notice  that  it  vtdll  only  make  public 
health  disclosures  required  by  law,  but 
does  reserve  the  right  to  change  its 
practices,  it  is  prohibited  firom  making 
any  discretionary  public  health 
disclosiu-es  of  protected  health 
information  created  or  received  during 
the  effective  period  of  that  notice.  If  this 
hospital  wishes  at  some  point  in  the 
future  to  make  discretionary  disclosures 
for  public  health  purposes,  it  must 
revise  its  notice  to  so  state,  but  need  not 
segregate  its  records.  As  of  the  effective 
date  of  the  revised  notice,  it  may 
disclose  any  protected  health 
information,  including  information 
created  or  received  under  the  prior 
notice,  for  discretionary  public  health 
purposes. 

Section  164.530(1)  and  the 
corresponding  discussion  in  this 
preamble  describes  requirements  for 
revision  of  a  covered  entity's  privacy 
policies  and  procedures,  including  the 
privacy  practices  reflected  in  its  notice. 

Section  164.520(c) — Provision  of  Notice 

As  in  the  proposed  rule,  cdl  covered 
entities  that  are  required  to  produce  a 
notice  must  provide  the  notice  upon 
request  of  any  person.  The  requestor 
does  not  have  to  be  a  current  patient  or 
enrollee.  We  intend  the  notice  to  be  a 
public  document  that  people  can  use  in 
choosing  between  covered  entities. 

For  health  plans,  we  proposed  to 
require  health  plans  to  distribute  the 
notice  to  individuals  covered  by  the 
health  plan  as  of  the  compliance  date; 
after  the  compliance  date,  at  enrollment 
in  the  health  plan;  after  enrollment, 
within  60  days  of  a  material  revision  to 
the  content  of  the  notice;  and  no  less 
frequently  than  once  every  three  years. 

As  in  the  proposed  rule,  under  the 
final  rule  health  plans  must  provide  the 
notice  to  all  health  plan  enrollees  as  of 
the  compliance  date.  After  the 
compliance  date,  health  plans  must 
provide  the  notice  to  all  new  enrollees 
at  the  time  of  enrollment  and  to  all 
eru-oUees  within  60  days  of  a  material 
revision  to  the  notice.  Of  course,  the 
term  "enrollees"  includes  participants 
and  beneficiaries  in  group  health  plans. 

Unlike  the  proposed  rule,  we  do  not 
require  health  plans  to  distribute  the 
notice  every  three  years.  Instead,  health 
plans  must  notify  eru'ollees  no  less  than 


once  every  three  years  about  the 
availability  of  the  notice  and  how  to 
obtain  a  copy. 

We  also  clarify  that,  in  each  of  these 
circumstances,  if  a  named  insured  and 
one  or  more  dependents  are  covered  by 
the  same  policy,  the  health  plan  can 
satisfy  the  distribution  requirement  with 
respect  to  the  dependents  by  sending  a 
single  copy  of  the  notice  to  the  named 
insured.  For  example,  if  an  employee  of 
a  firm  and  her  three  dependents  are  all 
covered  under  a  single  health  plan 
policy,  that  health  plan  can  satisfy'  the 
initial  distribution  requirement  by 
sending  a  single  copy  of  the  notice  to 
the  employee  rather  than  sending  four 
copies,  each  addressed  to  a  different 
member  of  the  family. 

We  further  clarify  that  if  a  health  plan 
has  more  than  one  notice,  it  satisfies  its 
distribution  requirement  by  providing 
the  notice  that  is  relevant  to  the 
individual  or  other  person  requesting 
the  notice.  For  example,  a  health 
insurance  issuer  may  have  contracts 
with  two  different  group  health  plans. 
One  contract  specifies  that  the  issuer 
may  use  and  disclose  protected  health 
information  about  the  participants  in 
the  group  health  plan  for  research 
puurposes  without  authorization  (subject 
to  the  requirements  of  this  rule)  and  one 
contract  specifies  that  the  issuer  must 
always  obtain  authorizations  for  these 
uses  and  disclosures.  The  issuer 
accordingly  develops  two  notices 
reflecting  these  different  practices  and 
satisfies  its  distribution  requirements  by 
providing  the  relevant  notice  to  the 
relevant  group  health  plan  participants. 

We  proposed  to  require  covered 
health  care  providers  with  face-to-face 
contact  with  indi\iduals  to  provide  the 
notice  to  all  such  individuals  at  the  first 
service  delivery  to  the  individual  during 
the  one  year  period  after  the  compliance 
date.  After  this  one  year  period,  covered 
providers  with  face-to-face  contact  with 
individuals  would  have  been  required 
to  distribute  the  notice  to  all  new- 
patients  at  the  first  service  delivery. 
Covered  providers  without  face-to-face 
contact  with  individuals  would  have 
been  required  to  provide  the  notice  in 
a  reasonable  period  of  time  following 
first  service  delivery. 

We  proposed  to  require  all  covered 
providers  to  post  the  notice  in  a  clear 
and  prominent  location  where  it  would 
be  reasonable  to  expect  individuals 
seeking  services  from  the  covered 
provider  to  be  able  to  read  the  notice. 
We  would  have  required  revisions  to  be 
posted  promptly. 

In  the  final  rule,  we  vary  the 
distribution  requirements  according  to 
whether  the  covered  health  care 
provider  has  a  direct  treatment 


relationship  with  an  individual,  rather 
than  whether  the  covered  health  care 
provider  has  face-to-face  contact  with  an 
individual.  See  §  164.501  and  the 
corresponding  discussion  in  this 
preamble  regarding  the  definition  of 
indirect  treatment  relationship. 

Covered  health  care  providers  that 
have  direct  treatment  relationships  with 
individuals  must  provide  the  notice  to 
such  individuals  as  of  the  first  ser\'ice 
delivery  after  the  compliance  date.  This 
requirement  applies  whether  the  first 
service  is  delivered  electronically  or  in 
person.  Covered  providers  may  satisfy 
this  requirement  by  sending  the  notice 
to  all  of  their  patients  at  once,  bv  giving 
the  notice  to  each  patient  as  he  or  she 
comes  into  the  provider's  office  or 
facility  or  contacts  the  provider 
electronically,  or  by  some  combination 
of  these  approaches.  Covered  providers 
that  maintain  a  physical  ser\'ice  deliver\' 
site  must  prominently  post  the  notice 
where  it  is  reasonable  to  expect 
individuals  seeking  service  from  the 
provider  to  be  able  to  read  the  notice. 
The  notice  must  also  be  available  on  site 
for  individuals  to  take  on  request.  In  the 
event  of  a  revision  to  the  notice,  the 
covered  provider  must  promptly  post 
the  revision  and  make  it  available  on 
site. 

Covered  health  care  providers  that 
have  indirect  treatment  relationships 
with  individuals  are  only  required  to 
produce  the  notice  upon  request,  as 
described  above. 

The  proposed  rule  was  silent 
regarding  electronic  distribution  of  the 
notice.  Under  the  final  rule,  a  covered 
entity  that  maintains  a  web  site 
describing  the  ser\'ices  and  benefits  it 
offers  must  make  its  privacy  notice 
prominently  available  through  the  site. 

A  covered  entity  may  satisfy  the 
applicable  distribution  requirements 
described  above  by  providing  the  notice 
to  the  individual  electronically,  if  the 
individual  agrees  to  receiving  materials 
from  the  covered  entity  electronically 
and  the  individual  has  not  withdrawn 
his  or  her  agreement.  If  the  covered 
entity  knows  that  the  electronic 
transmission  has  failed,  the  covered 
entity  must  provide  a  paper  copy  of  the 
notice  to  the  individual. 

If  an  individual's  first  ser\'ice  delivery' 
from  a  covered  provider  occurs 
electronically,  the  covered  provider 
must  provide  electronic  notice 
automatically  and  contemporaneously 
in  response  to  the  individuals  first 
request  for  ser\'ice.  For  example,  the 
first  time  an  individual  requests  to  fill 
a  prescription  through  a  covered 
internet  pharmacy,  the  pharmacy  must 
automatically  and  contemporaneously 
provide  the  individual  with  the 
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pharmacv's  notice  of  privacy  practices. 
An  individual  that  receives  a  covered 
entitv's  notice  electronically  retains  the 
right  to  request  a  paper  copy  of  the 
notice  as  described  above.  This  right 
must  be  described  in  the  notice. 

We  note  that  the  Electronic  Signatures 
in  Global  and  National  Commerce  Act 
(Pub.  L.  106-229)  may  apply  to 
documents  required  under  this  rule  to 
be  provided  in  writing.  We  do  not 
intend  to  affect  the  application  of  that 
law  to  documents  required  under  this 
rule. 

Section  164  5201  d I — Joint  S'otice  by 
Separate  Covered  Entities 

The  proposed  rule  was  silent 
regarding  the  ability  of  legally  separate 
covered  entities  to  produce  a  single 
notice 

In  the  final  rule,  we  allow  covered 
entities  that  participate  in  an  organized 
health  care  arrangement  to  comply  with 
this  section  bv  producing  a  single  notice 
that  describes  their  combined  privacy 
practices.  See  "5 164.501  and  the 
corresponding  preamble  discussion 
regarding  the  definition  of  organized 
health  rare  arrangement  {We  note  that, 
under  *?  164.504(d).  covered  entities  that 
are  under  common  ownership  or  control 
may  designate  themselves  as  a  single 
affiliated  covered  entity,  [oint  notice 
requirements  do  not  apply  to  such 
entities.  Single  affiliated  covered 
entities  must  produce  a  single  notice, 
consistent  with  the  requirements 
described  above  for  any  other  covered 
entity.  Covered  entities  under  common 
ownership  or  control  that  elect  not  to 
designate  themselves  as  a  single 
affiliated  covered  entity,  however,  may 
elect  to  produce  a  joint  notice  if  they 
meet  the  definition  of  an  organized 
health  care  arrangement  ) 

The  joint  notice  must  meet  all  of  the 
requirements  described  above.  The 
c(3vered  entities  must  agree  to  abide  by 
the  terms  of  the  notice  with  respect  to 
protected  health  information  created  or 
received  by  the  covered  entities  as  part 
of  their  participation  in  the  organized 
health  care  arrangement.  In  addition, 
the  joint  notice  must  reasonably  identify 
the  covered  entities,  or  class  of  covered 
entities,  to  which  the  joint  notice 
applies  and  the  service  delivery  sites,  or 
classes  of  ser\ice  delivery  sites,  to 
which  the  loint  notice  applies  If  the 
covered  entities  participating  in  the 
organized  health  care  arrangement  will 
share  protected  health  information  with 
each  other  as  necessary  to  carry  out 
treatment,  payment,  or  health  care 
operations  relating  to  the  arrangement, 
that  fact  must  be  stated  in  the  notice. 

Typical  examples  where  this  policy 
mav  be  useful  are  health  care  facilities 


where  physicians  and  other  providers 
who  have  offices  elsewhere  also  provide 
services  at  the  facility  (e.g.  hospital  staff 
privileges,  physicians  visiting  their 
patients  at  a  residential  facility).  In 
these  cases,  a  single  notice  may  cover 
both  the  physician  and  the  facility,  if 
the  above  conditions  are  met.  The 
physician  is  required  to  have  a  separate 
notice  covering  the  privacy  practices  at 
the  phvsician's  office  if  those  practices 
are  different  than  the  practices 
described  in  the  joint  notice. 

If  anv  one  of  the  covered  entities 
included  in  the  joint  notice  distributes 
the  notice  to  an  individual,  as  required 
above,  the  distribution  requirement  is 
met  for  all  of  the  covered  entities 
included  in  the  joint  notice. 

Section  164  520lel — Documentation 

As  in  the  proposed  rule,  we  establish 
documentation  requirements  for 
covered  entities  subject  to  this 
provision.  In  the  final  rule,  we  specify 
that  covered  entities  must  retain  copies 
of  the  notice(s)  they  issue  in  ac;cordance 
with  «;  164.5.30(j).  See  §  164.530(j)  and 
the  c:orresponding  preamble  discussion 
for  further  description  of  the 
documentation  requirements. 

Section  164.322 — Rights  To  Request 
Privacy  Protection  for  Protected  Health 
Information 

Section  164.522(al— Right  of  An 
Individual  To  Request  Restriction  of 
I  'ses  and  Disclosures 

We  proposed  that  individuals  have 
the  right  to  request  that  a  covered  health 
care  provider  restrict  the  use  or 
disclosure  of  protected  health 
information  for  treatment,  payment,  or 
health  care  operations.  Providers  would 
not  have  been  required  to  agree  to 
requested  restriirtions.  However,  a 
covered  provider  that  agreed  to  a 
restriction  could  not  use  or  disclose 
protected  health  information 
inconsistent  with  the  restriction.  The 
requirement  would  not  have  applied  to 
permissible  uses  or  disclosures  under 
proposed  §  164.510,  including  uses  and 
disclosures  in  emergenc\  circumstances 
under  proposed  t;  164.510(k):  when  the 
health  care  services  provided  were 
emergency  services;  or  to  required 
disclosures  to  the  Secretary  under 
proposed  ^  164.522.  We  would  have 
required  covered  providers  to  have 
procedures  for  individuals  to  request 
restrictions,  for  agreed-upon  restrictions 
to  be  documented,  for  the  provider  to 
honor  such  restrictions,  and  for 
notification  of  the  existence  of  a 
restriction  to  others  to  whom  such 
protected  health  information  is 
disclosed 


In  the  final  rule,  we  retain  the  general 
right  of  an  individual  to  request  that 
uses  and  disclosures  of  protected  health 
information  be  restricted  and  the 
requirement  for  covered  entities  to 
adhere  to  restrictions  to  which  they 
have  agreed.  However,  we  include  some 
significant  changes  and  clarifications. 

Under  the  final  rule,  we  extend  the 
right  to  request  restrictions  to  health 
plans  and  to  health  care  clearinghouses 
that  create  or  receive  protected  health 
information  other  than  as  a  business 
associate  of  another  covered  entity.  All 
covered  entities  must  permit 
individuals  to  request  that  uses  and 
disclosures  of  protected  health 
information  to  carry  out  treatment, 
payment,  and  health  care  operations  be 
restricted  and  must  adhere  to 
restrictions  to  which  they  have  agreed. 
A  covered  entity  is  not  required  to  agree 
to  a  restriction.  We  note  that  restrictions 
between  an  individual  and  a  covered 
entity  for  these  or  other  purposes  may 
be  otherwise  enforceable  under  other 
law. 

Under  §  164.522(a)(l)(i)(B),  the  right 
to  request  restrictions  applies  to 
disclosures  to  pi      jns  assisting  in  the 
individual's  car'   under  §  164.510(b).  An 
individual  may  request  that  a  covered 
entity  agree  not  to  disclose  protected 
health  information  to  persons  assisting 
with  the  individual's  care,  even  if  such 
disclosure  is  permissible  in  accordance 
with  §  164.510(b).  For  example,  if  an 
individual  requests  that  a  covered  entity 
never  disclose  protected  health 
information  to  a  particular  family 
member,  and  the  covered  entity  agrees 
to  that  restriction,  the  covered  entity  is 
prohibited  from  disclosing  protected 
health  information  to  that  family 
member,  even  if  the  disclosure  would 
otherwise  be  permissible  under 
«?  164.510(b).  We  note  that  individuals 
additionally  have  the  opportunity  to 
agree  or  object  to  disclosures  to  persons 
assisting  in  the  individual's  care  under 
«i  164.510(b)(2).  The  individual  retains 
the  right  to  agree  or  object  to  such 
disclosures  under  §  164.510(b)(2),  in 
accordance  with  the  standards  of  that 
provision,  regardless  of  whether  the 
indi\idual  has  requested  a  restriction 
under  i;  164.522(a).  See  §  164.510(b)  and 
the  corresponding  preamble  discussion 
regarding  the  individual's  right  to  agree 
or  object  to  disclosures  to  persons 
assisting  in  the  individual's  care. 

In  §§  164.522(a)(l)(iii)  and  (iv)  we 
clarify  the  requirements  with  respect  to 
emergency  treatment  situations.  In 
emergency  treatment  situations,  a 
covered  entity  that  has  agreed  to  a 
restriction  may  use,  or  disclose  to  a 
health  care  provider,  restricted 
protected  health  information  that  is 
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necessary  to  provide  the  emergency 
treatment.  If  the  covered  entity  discloses 
restricted  protected  hesilth  information 
to  a  health  care  provider  for  emergency 
treatment  purposes,  it  must  request  that 
the  provider  not  further  use  or  disclose 
the  information.  We  expect  covered 
entities  to  consider  the  need  for  access 
to  protected  heeilth  information  for 
treatment  purposes  when  considering  a 
request  for  a  restriction,  to  discuss  this 
need  with  the  individual  making  the 
request  for  restriction,  and  to  agree  to 
restrictions  that  will  not  foreseeably 
impede  the  individual's  treatment. 
Therefore,  we  expect  covered  entities 
will  rarely  need  to  use  or  disclose 
restricted  protected  health  information 
in  emergency  treatment  situations.  We 
do  not  intend,  however,  to  adversely 
impact  the  delivery  of  health  care.  We 
therefore  provide  a  means  for  the  use 
and  disclosure  of  restricted  protected 
health  information  in  emergency 
treatment  situations,  where  an 
unexpected  need  for  the  information 
could  arise  and  there  is  insufficient  time 
to  secure  the  individual's  permission  to 
use  or  disclose  the  restricted 
information. 

In  §  164.522(a)(l)(v)  we  clarify  that 
restrictions  are  not  effective  uaider  this 
rule  to  prevent  uses  and  disclosures 
required  by  §  164.502(a)(2)(ii)  or 
permitted  under  §  164.510(a)  (regarding 
facility  directories)  or  §  164.512 
(regarding  uses  and  disclosures  for 
which  consent,  individual 
authorization,  or  opportunity  to  agree  or 
object  is  not  required).  Covered  entities 
are  permitted  to  agree  to  such 
restrictions,  but  if  they  do  so,  the 
restrictions  are  not  enforceable  under 
this  rule.  For  example,  a  provider  who 
makes  a  disclosure  under 
§  164.512(j){l)(i)  relating  to  serious  and 
imminent  threats  will  not  be  in 
violation  of  this  rule  even  if  the 
disclosure  is  contrary  to  a  restriction 
agreed  to  under  this  paragraph. 

In  §  164.522(a)(2)  we  clariry  a  covered 
entity's  ability  to  terminate  a  restriction 
to  which  it  has  agreed.  A  covered  entity 
may  terminate  a  restriction  with  the 
individual's  written  or  oral  agreement.  If 
the  individual's  agreement  is  obtained 
orally,  the  covered  entity  must 
document  that  agreement.  A  note  in  the 
medical  record  or  similar  notation  is 
sufficient  documentation.  If  the 
individual  agrees  to  terminate  the 
restriction,  the  covered  entity  may  use 
and  disclose  protected  health 
information  as  otherwise  permitted 
under  the  rule.  If  the  covered  entity 
wants  to  terminate  the  restriction 
without  the  individual's  agreement,  it 
may  only  terminate  the  restriction  with 
respect  to  protected  health  information 


it  creates  or  receives  after  it  informs  the 
individual  of  the  termination.  The 
restriction  continues  to  apply  to 
protected  health  information  created  or 
received  prior  to  informing  the 
individual  of  the  termination.  That  is. 
any  protected  health  information  that 
had  been  collected  before  the 
termination  may  not  be  used  or 
disclosed  in  a  way  that  is  inconsistent 
with  the  restriction,  but  any  information 
that  is  collected  after  informing  the 
individual  of  the  termination  of  the 
restriction  may  be  used  or  disclosed  as 
otherwise  permitted  under  the  rule. 

In  §  164.522(a)(3),  we  clarify  that  a 
covered  entity  must  document  a 
restriction  to  which  it  has  agreed.  We  do 
not  require  a  specific  form  of 
documentation;  a  note  in  the  medical 
record  or  similar  notation  is  sufficient. 
The  documentation  must  be  retained  for 
six  years  from  the  date  it  was  created  or 
the  date  it  was  last  in  effect,  whichever 
is  later,  in  accordance  with  §  164.530(j). 

We  eliminate  the  requirement  from 
the  NPRM  for  covered  entities  to  inform 
persons  to  whom  they  disclose 
protected  health  information  of  the 
existence  of  any  restriction  on  that 
information.  A  restriction  is  only 
binding  on  the  covered  entity  that 
agreed  to  the  restriction.  We  encourage 
covered  entities  to  inform  others  of  the 
existence  of  a  restriction  when  it  is 
appropriate  to  do  so.  We  note,  however. 
that  disclosure  of  the  existence  of  a 
restriction  often  amounts  to  a  de  facto 
disclosure  of  the  restricted  information 
itself.  If  a  restriction  does  not  permit  a 
covered  entity  to  disclose  protected 
health  information  to  a  particular 
person,  the  covered  entity  must 
carefully  consider  whether  disclosing 
the  existence  of  the  restriction  to  that 
person  would  also  violate  the 
restriction. 

Section  1 64 .  522(b)— Confiden  tia] 
Communications  Requirements 

In  the  NPRM,  we  did  not  directly 
address  the  issue  of  whether  an 
individual  could  request  that  a  covered 
entity  restrict  the  manner  in  which  it 
communicated  with  the  individual.  As 
described  above,  the  NPRM  would  have 
provided  individuals  with  the  right  to 
request  that  health  care  providers 
restrict  uses  and  disclosures  of 
protected  health  information  for 
treatment,  payment  and  health  care 
operations,  but  would  not  have  required 
providers  to  agree  to  such  a  restriction. 

In  the  final  rule,  we  require  covered 
entities  to  permit  individuals  to  request 
that  the  covered  entity  provide 
confidential  communications  of 
protected  health  information  about  the 
individual.  The  requirement  applies  to 


communications  from  the  covered  entitv 
to  the  individual,  and  also 
communications  from  the  covered  entitv 
that  would  otherwise  be  sent  to  the 
named  insured  of  an  insurance  policy 
that  covers  the  individual  as  a 
dependent  of  the  named  insured. 
Individuals  may  request  that  the 
covered  entity  send  such 
communications  by  alternative  means  or 
at  alternative  locations.  For  example,  an 
individual  who  does  not  want  his  or  her 
family  members  to  know  about  a  certain 
treatment  may  request  that  the  provider 
communicate  with  the  individual  about 
that  treatment  at  the  individual's  place 
of  employment,  by  mail  to  a  designated 
address,  or  by  phone  to  a  designated 
phone  number.  Similarly,  an  individual 
may  request  that  the  provider  send 
communications  in  a  closed  envelope 
rather  than  a  post  card,  as  an 
"alternative  means."  Covered  health 
care  providers  must  accommodate  all 
reasonable  requests.  Health  plans  must 
accommodate  all  reasonable  requests,  if 
the  individual  clearly  states  that  the 
disclosure  of  all  or  part  of  the  protected 
health  information  could  endanger  the 
individual.  For  example,  if  an 
individual  requests  that  a  health  plan 
send  explanations  of  benefits  about 
particular  services  to  the  individual's 
work  rather  than  home  address  because 
the  individual  is  concerned  that  a 
member  of  the  individual's  household 
(e.g.,  the  named  insured)  might  read  the 
explanation  of  benefits  and  become 
abusive  towards  the  individual,  the 
health  plan  must  accommodate  the 
request. 

The  reasonableness  of  a  request  made 
under  this  paragraph  must  be 
determined  by  a  covered  entity  solely 
on  the  basis  of  the  administrative 
difficulty  of  complying  with  the  request 
and  as  otherwise  provided  in  this 
section.  A  covered  health  care  provider 
or  health  plan  cannot  refuse  to 
accommodate  a  request  based  on  its 
perception  of  the  merits  of  the 
individual's  reason  for  making  the 
request.  A  covered  health  care  provider 
may  not  require  the  individual  to 
provide  a  reason  for  the  request  as  a 
condition  of  accommodating  the 
request.  As  discussed  above,  a  health 
plan  is  not  required  to  accommodate  a 
request  unless  the  individual  indicates 
that  the  disclosure  could  endanger  the 
individual.  If  the  individual  indicates 
such  endangerment.  however,  the 
covered  entity  cannot  further  consider 
the  individual's  reason  for  making  the 
request  in  determining  whether  it  must 
accommodate  the  request. 

A  covered  health  care  provider  or 
health  plan  may  refuse  to  accommodate 
a  request,  however,  if  the  individual  has 
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not  provided  information  as  to  how 
pavTnent.  if  applicable,  will  be  handled, 
or  if  the  individual  has  not  specified  an 
alternative  address  or  method  of 
contact. 

Section  164.524 — Access  of  Individuals 
to  Protected  Health  Information 

Section  164.5241a) — Right  of  Access 

In  the  NPRM  we  proposed  to 
establish  a  right  for  individuals  to 
access  [i.e..  inspect  and  obtain  a  copy  of) 
protected  health  information  about  them 
maintained  by  a  covered  provider  or 
health  plan,  or  its  business  partners,  in 
a  designated  record  set 

As  in  the  proposed  rule,  in  the  final 
rule  we  provide  that  individuals  have  a 
right  of  access  to  protected  health 
information  that  is  maintained  in  a 
designated  record  set.  This  right  applies 
to  health  plans,  covered  health  care 
providers,  and  health  care 
clearinghouses  that  create  or  receive 
protected  health  information  other  than 
as  a  business  associate  of  another 
covered  entity  (see  §  164.500(b))   In  the 
final  rule,  however,  we  modifv'  the 
definition  of  designated  record  set  For 
a  discussion  of  the  significant  changes 
made  to  the  definition  of  designated 
record  set.  see  tj  164.501  and  the 
corresponding  preamble. 

Under  the  revised  definition, 
individuals  have  a  right  of  access  to  any 
protected  health  information  that  is 
used,  in  whole  or  in  part,  to  make 
decisions  about  individuals.  This 
information  includes,  for  example, 
information  used  to  make  health  care 
decisions  or  information  used  to 
determine  whether  an  insurance  claim 
will  be  paid.  Covered  entities  often 
incorporate  the  same  protected  health 
information  into  a  variety  of  different 
data  systems,  not  all  of  which  will  be 
utilized  to  make  decisions  about 
individuals.  For  example,  information 
systems  that  are  used  for  quality  control 
or  peer  review  analyses  may  not  be  used 
to  make  decisions  about  individuals.  In 
that  case,  the  information  systems 
would  not  fall  within  the  definition  of 
designated  record  set.  We  do  not  require 
entities  to  grant  an  individual  access  to 
protected  health  information 
maintained  in  these  types  of 
information  systems. 

Duration  of  the  Right  of  Access 

As  in  the  proposed  rule,  covered 
entities  must  provide  access  to 
individuals  for  as  long  as  the  protected 
health  information  is  maintained  in  a 
designated  record  set. 

Exceptions  to  the  Right  of  Access 

In  the  NPRM,  we  proposed  to 
establish  a  right  for  individuals  to 


access  anv  protected  health  information 
maintained  in  a  designated  record  set. 
Though  we  proposed  to  permit  covered 
entities  to  deny  access  in  certain 
situations  relating  to  the  particular 
individual  requesting  access,  we  did  not 
spf^cifically  exclude  any  protected 
health  information  from  the  right  of 
access. 

In  the  final  rule,  we  specify  three 
types  of  information  to  which 
individuals  do  not  have  a  right  of 
access,  even  if  the  information  is 
maintained  in  a  designated  record  set. 
They  are  psychotherapy  notes, 
information  compiled  in  reasonable 
anticipation  of,  or  for  use  in,  a  civil, 
criminal,  or  administrative  action  or 
proceeding,  and  certain  protected  health 
information  maintained  by  a  covered 
entitv  that  is  subject  to  or  exempted 
from  the  C^linical  Laboratory 
Improvements  Amendments  of  1988 
(CLIA).  Covered  entities  may.  but  are 
not  required  to,  provide  access  to  this 
information. 

First,  unlike  the  proposed  rule,  we 
specify  that  individuals  do  not  have  a 
right  of  access  to  psychotherapy  notes. 

Second,  individuals  do  not  nave  a 
right  of  access  to  information  compiled 
in  reasonable  anticipation  of,  or  for  use 
in,  a  civil,  criminal,  or  administrative 
action  or  proceeding.  In  the  NPRM,  we 
would  have  permitted  covered  entities 
to  deny  a  request  for  access  to  protected 
health  information  complied  in 
reasonable  anticipation  of,  or  for  use  in, 
a  legal  proceeding.  We  change  the 
language  in  the  final  rule  to  clarify  that 
a  legal  proceeding  includes  civil, 
criminal,  and  administrative  actions  and 
proceedings.  In  the  final  rule,  we  clarify 
that  an  individual  does  not  have  a  right 
to  this  information  by  including  it  in  the 
list  of  exceptions  rather  than  stating  that 
a  covered  entity  may  deny  access  to  this 
information.  Under  this  exception,  the 
covered  entity  may  deny  access  to  any 
information  that  relates  specifically  to 
legal  preparations  but  may  not  deny 
access  to  the  individual's  underlying 
health  information.  We  do  not  intend  to 
require  covered  entities  to  provide 
access  to  documents  protected  by 
attorney  work-product  privilege  nor  do 
we  intend  to  alter  rules  of  discovery'. 

Third,  unlike  the  proposed  rule, 
individuals  do  not  have  a  right  of  access 
to  protected  health  information  held  by 
clinical  laboratories  if  CLIA  prohibits 
such  access.  CLIA  states  that  clinical 
laboratories  may  provide  clinical 
laboratory  test  records  and  reports  only 
to    authorized  persons."  as  defined 
primarily  by  state  law  The  individual 
who  is  the  subject  of  the  information  is 
not  always  included  in  this  set  of 
authorized  persons.  When  an  individual 


is  not  an  authorized  person,  this 
restriction  effectively  prohibits  the 
clinical  laboratory  from  providing  an 
individual  access  to  this  information. 
We  do  not  intend  to  preempt  CLIA  and, 
therefore,  do  not  require  covered 
clinical  laboratories  to  provide  an 
individual  access  to  this  information  if 
CLIA  prohibits  them  from  doing  so.  We 
note,  however,  that  individuals  have  the 
right  of  access  to  this  information  if  it 
is  maintained  by  a  covered  health  care 
provider,  clearinghouse,  or  health  plan 
that  is  not  subject  to  CLIA. 

Finally,  unlike  the  proposed  rule, 
individuals  do  not  have  access  to 
protected  health  information  held  by 
certain  research  laboratories  that  are 
exempt  from  the  CLIA  regulations.  The 
CLIA  regulations  specifically  exempt 
the  components  or  functions  of 
"research  laboratories  that  test  human 
specimens  but  do  not  report  patient 
specific  results  for  the  diagnosis, 
prevention  or  treatment  of  any  disease 
or  impairment  of,  or  the  assessment  of 
the  health  of  individual  patients."  42 
CFR  493.3(a)(2).  If  subject  to  the  access 
requirements,  these  laboratories,  or  the 
applicable  components  of  them,  would 
be  forced  to  comply  with  the  CLIA 
regulations  once  they  provided  an 
individual  with  the  access  under  this 
privacy  rule.  Therefore,  to  alleviate  this 
additional  regulatory  burden,  we  have 
exempted  these  laboratories,  or  the 
relevant  components  of  them,  from  the 
access  requirements  of  this  regulation. 

Grounds  for  Denial  of  Access 

In  the  NPRM  we  proposed  to  permit 
covered  health  care  providers  and 
health  plans  to  deny  an  individual 
access  to  inspect  and  copy  protected 
health  information  about  them  for  five 
reasons:  (1)  a  licensed  health  care 
professional  determined  the  inspection 
and  copying  was  reasonably  likely  to 
endanger  the  life  or  physical  safety  of 
the  individual  or  another  person;  (2)  the 
information  was  about  another  person 
(other  than  a  health  care  provider)  and 
a  licensed  health  care  professional 
determined  the  inspection  and  copying 
was  reasonably  likely  to  cause 
substantial  harm  to  that  other  person: 
(3)  the  information  was  obtained  under 
a  promise  of  confidentiality  from 
someone  other  than  a  health  care 
provider  and  the  inspection  and 
copying  was  likely  to  reveal  the  source 
of  the  information;  (4)  the  information 
was  obtained  by  a  covered  provider  in 
the  course  of  a  clinical  trial,  the 
individual  agreed  to  the  denial  of  access 
in  consenting  to  participate  in  the  trial, 
and  the  trial  was  in  progress;  and  (5)  the 
information  was  compiled  in  reasonable 
anticipation  of,  or  for  use  in,  a  legal 


Federal  Register /Vol.  65,  No.  250 /Thursday,  December  28,  2000 /Rules  and  Regulations        82555 


proceeding.  In  the  NPRM,  covered 
entities  would  not  have  been  permitted 
to  use  these  grounds  to  deny  individuals 
access  to  protected  health  information 
that  was  also  subject  to  the  Privacy  Act, 

In  the  final  rule,  we  retain  all  of  these 
grounds  for  denial,  with  some 
modifications.  One  of  the  proposed 
grounds  for  denial  (regarding  legal 
proceedings)  is  retained  as  an  exception 
to  the  right  of  access.  (See  discussion 
above.)  We  also  include  additional 
grounds  for  denial  and  create  a  right  for 
individuals  to  request  review  of  certain 
denials. 

There  are  five  types  of  denials 
covered  entities  may  make  without 
providing  the  individual  with  a  right  to 
have  the  denial  reviewed. 

First,  a  covered  entity  may  deny  an 
individual  access  to  any  information 
that  is  excepted  from  the  right  of  access 
under  §  164.524(a)(1).  (See  discussion 
above.) 

Second,  we  add  a  new  provision  that 
permits  a  covered  entity  that  is  a 
correctional  institution  or  covered 
health  care  provider  acting  imder  the 
direction  of  a  correctional  institution  to 
deny  an  inmate's  request  to  obtain  a 
copy  of  protected  health  information  if 
obtaining  a  copy  would  jeopardize  the 
health,  safety,  security,  custody,  or 
rehabilitation  of  the  individual  or  other 
inmates  or  the  safety  of  any  officer, 
employee  or  other  person  at  the 
correctional  institution  or  responsible 
for  the  transporting  of  the  inmate.  This 
ground  for  denial  is  restricted  to  an 
iiunate's  request  to  obtain  a  copy  of 
protected  health  information.  If  an 
inmate  requests  inspection  of  protected 
health  information,  the  request  must  be 
granted  unless  one  of  the  other  groimds 
for  denial  applies.  The  purpose  for  this 
exception,  and  the  reason  that  the 
exception  is  limited  to  denying  an 
iiunate  a  copy  and  not  to  denying  a  right 
to  inspect,  is  to  give  correctional 
institutions  the  ability  to  maintain  order 
in  these  facilities  and  among  inmates 
without  denying  an  inmate  the  right  to 
review  his  or  her  protected  health 
information. 

Third,  as  in  the  proposed  rule,  a 
covered  entity  may  deny  an  individual 
access  to  protected  health  information 
obtained  by  a  covered  provider  in  the 
course  of  research  that  includes 
treatment  of  the  research  participants, 
while  such  research  is  in  progress.  For 
this  exception  to  apply,  the  individual 
must  have  agreed  to  the  denial  of  access 
in  conjunction  with  the  individual's 
consent  to  participate  in  the  research 
and  the  covered  provider  must  have 
informed  the  individual  that  the  right  of 
access  will  be  reinstated  upon 
completion  of  the  research.  If  either  of 


these  conditions  is  not  met,  the 
individual  has  the  right  to  inspect  and 
copy  the  information  (subject  to  the 
other  exceptions  we  provide  here).  In  all 
cases,  the  individual  has  the  right  to 
inspect  and  copy  the  information  after 
the  research  is  complete. 

As  with  all  the  grounds  for  denial, 
covered  entities  are  not  required  to  deny 
access  under  the  research  exception.  We 
expect  all  researchers  to  maintain  a  high 
level  of  ethical  consideration  for  the 
welfare  of  research  participants  and 
provide  access  in  appropriate 
circumstances.  For  example,  if  a 
participant  has  a  severe  adverse 
reaction,  disclosure  of  information 
during  the  course  of  the  research  may  be 
necessary  to  give  the  participant 
adequate  information  for  proper 
treatment  decisions. 

Fourth,  we  clarify  the  ability  of  a 
covered  entity  to  deny  individuals 
access  to  protected  health  information 
that  is  also  subject  to  the  Privacy  Act. 
In  the  final  rule,  we  specify  that  a 
covered  entity  may  deny  an  individual 
access  to  protected  health  information 
that  is  contained  in  records  that  are 
subject  to  the  Privacy  Act  if  such  denial 
is  permitted  under  the  Privacy  Act.  This 
ground  for  denial  exists  in  addition  to 
the  other  grounds  for  denial  available 
under  this  rule.  If  an  individual  requests 
access  to  protected  health  information 
that  is  also  subject  to  the  Privacy  Act. 
a  covered  entity  may  deny  access  to  that 
information  for  any  of  the  reasons 
permitted  under  the  Privacy  Act  and  for 
any  of  the  reasons  permitted  under  this 
rule. 

Fifth,  as  in  the  proposed  rule,  a 
covered  entity  may  deny  an  individual 
access  to  protected  health  information  if 
the  covered  entity  obtained  the 
requested  information  from  someone 
other  than  a  health  care  provider  under 
a  promise  of  confidentiality  and  such 
access  would  be  reasonably  likely  to 
reveal  the  source  of  the  information. 
This  provision  is  intended  to  preserve  a 
covered  entity's  ability  to  maintain  an 
implicit  or  explicit  promise  of 
confidentiality.  A  covered  entity  may 
not,  however,  deny  access  to  protected 
health  information  when  the 
information  has  been  obtained  from  a 
health  care  provider.  An  individual  is 
entitled  to  have  access  to  all  information 
about  him  or  her  generated  by  the  hedth 
care  system  (apart  from  the  other 
exceptions  we  provide  here). 
Confidentiality  promises  to  health  care 
providers  should  not  interfere  with  that 
access. 

As  in  the  proposed  rule,  a  covered 
entity  may  deny  access  to  protected 
health  information  under  certain 
circumstances  in  which  the  access  may 


harm  the  individual  or  others.  In  the 
final  rule,  we  specify  that  a  covered 
entity  may  only  deny  access  for  these 
reasons  if  the  covered  entity  provides 
the  individual  with  a  right  to  have  the 
denial  reviewed.  (See  below  for  a 
discussion  of  the  right  to  review.) 

There  are  three  types  of  denials  for 
which  covered  entities  must  provide  the 
individual  with  a  right  to  review.  A 
denial  under  these  provisions  requires  a 
determination  by  a  licensed  health  care 
professional  (such  as  a  physician, 
physician's  assistant,  or  nurse)  based  on 
an  assessment  of  the  particular 
cfrciunstances  and  current  professional 
medical  standards  of  harm.  Therefore, 
when  the  request  is  made  to  a  health 
plan  or  clearinghouse,  the  covered 
entity  will  need  to  consult  with  a 
licensed  health  care  professional  before 
denying  access  under  this  provision. 

First,  as  in  the  proposed  rule,  covered 
entities  may  deny  individuals  access  to 
protected  health  information  about  them 
if  a  licensed  health  care  professional  has 
determined,  in  the  exercise  of 
professional  judgment,  that  the  access 
requested  is  reasonably  likely  to 
endanger  the  life  or  physical  safety  of 
the  individual  or  another  person.  The 
most  commonly  cited  example  is  when 
an  individual  exhibits  suicidal  or 
homicidal  tendencies.  If  a  licensed 
health  care  professional  determines  that 
an  individual  exhibits  such  tendencies 
and  that  permitting  inspection  or 
copying  of  some  of  the  individual  s 
protected  health  information  is 
reasonably  likely  to  result  in  the 
individual  committing  suicide,  murder, 
or  other  physical  violence,  then  the 
health  care  professional  may  deny  the 
individual  access  to  that  information. 
Under  this  reason  for  denial,  covered 
entities  may  not  deny  access  on  the 
basis  of  the  sensitivity  of  the  health 
information  or  the  potential  for  causing 
emotional  or  psychological  harm. 

Second,  as  in  the  proposed  rule, 
covered  entities  may  deny  an  individual 
access  to  protected  health  information  if 
the  information  requested  makes 
reference  to  someone  other  than  the 
individual  (and  other  than  a  health  care 
provider)  and  a  licensed  health  care 
professional  has  determined,  in  the 
exercise  of  professional  judgment,  that 
the  access  requested  is  reasonably  likely 
to  cause  serious  harm  to  that  other 
person.  On  some  occasions  when  health 
information  about  one  person  is  relevant 
to  the  care  of  another,  a  physician  may 
incorporate  it  into  the  latter's  record, 
such  as  information  from  group  therapy 
sessions  and  information  about  illnesses 
with  a  genetic  component.  This 
provision  permits  a  covered  entity  to 
withhold  information  in  such  cases  if 
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the  release  of  such  information  is 
reasonably  likely  to  cause  substantial 
physical,  emotional,  or  psychological 
harm. 

Third,  we  add  a  new  provision 
regarding  denial  of  access  requested  by 
personal  representatives.  Under 
§  164.502(g).  a  person  that  is  a  personal 
representative  of  an  individual  may 
e.xercise  the  rights  of  the  individual, 
including  the  right  to  inspect  and  copy 
protected  health  information  about  the 
individual  that  is  relevant  to  such 
person's  representation.  The  provision 
permits  covered  entities  to  refuse  to 
treat  a  personal  representative  as  the 
individual,  generally,  if  the  covered 
entity  has  a  reasonable  belief  that  the 
individual  has  been  or  will  be  subjected 
to  domestic  violence,  abuse  or  neglect 
bv  the  personal  representative,  or  that 
treating  the  personal  representative  as 
the  individual  mav  endanger  the 
individual  and.  in  its  professional 
judgment,  the  covered  entity  decides 
that  it  is  not  in  the  best  interest  of  the 
individual  to  treat  such  person  as  the 
personal  representative. 

In  addition  to  that  provision,  we  add 
a  new  provision  at  *!  164.524(a)l3)(iii)  to 
clarif\-  that  a  covered  entity  may  deny 
a  request  to  inspect  or  ropy  protected 
health  information  if  the  information  is 
requested  bv  a  personal  representative 
of  the  individual  and  a  licensed  health 
care  professional  has  determined  that, 
in  the  exercise  of  professional  judgment, 
such  access  is  reasonably  likely  to  cause 
substantial  harm  to  the  individual  who 
is  the  subject  of  the  information  or  to 
another  person  The  health  care 
professional  ne^d  not  have  a  reasonable 
belief  that  the  personal  representative 
has  abused  or  neglected  the  individuals 
and  the  harm  that  is  likely  to  result  need 
not  be  limited  to  the  individual  who  is 
the  subject  of  the  requested  protected 
health  information.  Therefore,  a  covered 
entity  can  recognize  a  person  as  a 
personal  representative  hut  deny  such 
person  access  to  protected  health 
information  as  a  personal 
representative. 

We  do  not  intend  these  provisions  to 
create  a  legal  duty  for  the  covered  entity 
to  review  all  of  the  relevant  protected 
health  information  before  releasing  it. 
Rather,  we  are  preserving  the  flexibility 
and  judgment  of  covered  entities  to 
deny  access  under  appropriate 
circumstances.  Denials  are  not 
mandator>',  covered  entities  may  always 
elect  to  provide  requested  health 
information  to  the  individual.  For  each 
request  by  an  individual,  the  covered 
entity  may  provide  all  of  the 
information  requested  or  evaluate  the 
requested  information,  consider  the 
circumstances  surrounding  the 


individual's  request,  and  make  a 
determination  as  to  whether  that  request 
should  be  granted  or  denied,  in  whole 
or  in  part,  in  accordance  with  one  of  the 
reasons  for  denial  under  this  rule.  We 
intend  to  create  narrow  exceptions  to 
the  right  of  access  and  we  expect 
covered  entities  to  employ  these 
exceptions  rarelv.  if  at  all.  Ckivered 
entities  may  only  deny  access  for  the 
reasons  specifically  provided  in  the 
rule. 

Review  of  u  Denial  of  Access 

In  the  NPRM.  we  proposed  to  require 
covered  entities,  when  denying  an 
individuals  request  for  access,  to 
inform  the  individual  of  how  to  make  a 
complaint  to  the  covered  entity  and  the 
Sei;retar\ 

We  retain  iii  the  final  rule  the 
proposed  approach  (see  below).  In 
addition,  if  the  covered  entity  denies  the 
request  on  the  basis  of  one  of  the 
reviewable  grounds  lor  denial  described 
above,  the  individual  has  the  right  to 
have  the  denial  reviewed  by  a  licensed 
health  care  professional  who  is 
designated  by  the  covered  entity  to  act 
as  a  reviewing  official  and  who  did  not 
participate  in  the  original  decision  to 
denv  access.  The  covered  entity  must 
provide  access  in  accordance  with  the 
reviewing  officials  determinatiim.  (  See 
below  for  further  description  of  the 
covered  entity's  requirements  under 
«)  164.524(d)(4)  if  the  individual  requests 
a  review  of  denial  of  access.) 

Section  1 64.5241  bj — Requests  for  Access 
and  Timely  Action 

In  the  NPRM.  we  proposed  to  require 
covered  health  care  providers  and 
health  plans  to  provide  a  means  for 
individuals  to  request  access  to 
protected  health  information  ab(jut 
them.  We  proposed  to  require  covered 
health  care  providers  and  health  plans 
to  take  action  on  a  request  for  access  as 
soon  as  possible,  but  not  later  than  30 
days  following  the  request. 

As  in  the  proposed  rule,  the  final  rule 
requires  covered  entities  to  permit  an 
individual  to  request  access  to  inspect 
or  to  obtain  a  copy  of  the  protected 
health  information  abiiut  the  individual 
that  is  maintained  in  a  designated 
record  set.  We  additionally  permit 
covered  entities  to  require  individuals 
to  make  requests  for  access  in  writing, 
if  the  individual  is  informed  of  this 
requirement. 

In  the  final  rule,  we  eliminate  the 
requirement  for  the  covered  entity  to  act 
on  a  request  as  soon  as  possible.  We 
recognize  that  circumstances  may  arise 
in  which  an  individual  will  request 
access  on  an  expedited  basis.  We 
encourage  covered  entities  to  have 


procedures  in  place  for  handling  such 
requests.  The  time  limitation  is 
intended  to  be  an  outside  deadline, 
rather  than  an  expectation. 

In  the  final  rule,  covered  entities  must 
act  on  a  request  for  access  within  30 
days  of  receiving  the  request  if  the 
information  is  maintained  or  accessible 
on-site.  Covered  entities  must  act  on  a 
request  for  access  within  60  days  of 
receiving  the  request  if  the  information 
is  not  maintained  or  accessible  on-site. 
If  the  covered  entity  is  unable  to  act  on 
a  request  within  the  applicable 
deadline,  it  may  extend  the  deadline  by 
no  more  than  30  days  by  providing  the 
individual  with  a  written  statement  of 
the  reasons  for  the  delay  and  the  date  by 
which  the  covered  entity  will  complete 
its  action  on  the  request.  This  written 
statement  describing  the  extension  must 
be  provided  within  the  standard 
deadline.  A  covered  entity  may  only 
extend  the  deadline  once  per  request  for 
access.  This  provision  permits  a  covered 
entity  to  take  a  total  of  up  to  60  days  to 
act  on  a  request  for  access  to 
information  maintained  on-site  and  up 
to  90  days  to  act  on  a  request  for  access 
to  information  maintained  off-site. 

The  requirements  for  a  covered  entity 
to  comply  with  or  deny  a  request  for 
access,  in  whole  or  in  part,  are 
described  below. 

Section  164.524lc) — Provision  of  Access 

In  the  NPRM.  we  proposed  to  require 
covered  health  care  providers  and 
health  plans,  upon  accepting  a  request 
for  access,  to  notif\-  the  individual  of  the 
decision  and  of  any  steps  necessary  to 
fulfill  the  request:  to  provide  the 
information  requested  in  the  form  or 
format  requested,  if  readily  producible 
in  such  form  or  format;  and  to  facilitate 
the  process  of  inspection  and  copying. 

We  generally  retain  the  proposed 
approach  in  the  final  rule.  If  a  covered 
entity  accepts  a  request,  in  whole  or  in 
part,  it  must  notifv'  the  individual  of  the 
decision  and  provide  the  access 
requested.  Individuals  have  the  right 
both  to  inspect  and  to  copy  protected 
health  information  in  a  designated 
record  set.  The  individual  may  choose 
whether  to  inspect  the  information,  to 
copy  the  information,  or  to  do  both. 

In  the  final  rule,  we  clarifv-  that  if  the 
same  protected  health  information  is 
maintained  in  more  than  one  designated 
record  set  or  at  more  than  one  location, 
the  covered  entity  is  required  to 
produce  the  information  only  once  per 
request  for  access.  We  intend  this 
provision  to  reduce  covered  entities' 
burden  in  complying  with  requests 
without  reducing  individuals'  access  to 
protected  health  information.  We  note 
that  sununar)'  information  and  reports 
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are  not  the  same  as  the  underlying 
information  on  which  the  summary  or 
report  was  based.  Individuals  have  the 
right  to  obtain  access  both  to  summaries 
and  to  the  imderlying  information.  An 
individual  retains  the  right  of  access  to 
the  underlying  information  even  if  the 
individual  requests  access  to,  or 
production  of  a  sununary.  (See  below 
regarding  requests  for  simmiaries.) 

The  covered  entity  must  provide  the 
information  requested  in  the  form  or 
format  requested  if  it  is  readily 
producible  in  such  form  or  format.  For 
example,  if  the  covered  entity  maintains 
health  information  electronically  and 
the  individual  requests  an  electronic 
copy,  the  covered  entity  must 
accommodate  such  request,  if  possible. 
Additionally,  we  specify  that  if  the 
information  is  not  available  in  the  form 
or  format  requested,  the  covered  entity 
must  produce  a  readily  readable  hard 
copy  of  the  information  or  another  form 
or  format  to  which  the  individual  and 
covered  entity  can  agree.  If  the 
individual  agrees,  including  agreeing  to 
any  associated  fees  (see  below),  the 
covered  entity  may  provide  access  to  a 
summary  of  information  rather  than  all 
protected  health  information  in 
designated  record  sets.  Similarly,  a 
covered  entity  may  provide  an 
explanation  in  addition  to  the  protected 
health  information,  if  the  individual 
agrees  in  advance  to  the  explanation 
^nd  any  associated  fees. 

The  covered  entity  must  provide  the 
access  requested  in  a  timely  maruier.  as 
described  above,  and  arrange  for  a 
mutually  convenient  time  and  place  for 
the  individual  to  inspect  the  protected 
health  information  or  obtain  a  copy.  If 
the  individual  requests  that  the  covered 
entity  mail  a  copy  of  the  information, 
the  covered  entity  must  do  so.  and  may 
charge  certain  fees  for  copying  and 
mailing.  For  requests  to  inspect 
information  that  is  maintained 
electronically,  the  covered  entity  may 
print  a  copy  of  the  information  and 
allow  the  individual  to  view  the  print- 
out on-site.  Covered  entities  may 
discuss  the  request  with  the  individual 
as  necessary  to  facilitate  the  timely 
provision  of  access.  For  example,  if  the 
individual  requested  a  copy  of  the 
information  by  mail,  but  the  covered 
entity  is  able  to  provide  the  information 
faster  by  providing  it  electronically,  the 
covered  entity  may  discuss  this  option 
with  the  individual. 

We  proposed  in  the  NPRM  to  permit 
the  covered  entity  to  charge  a 
reasonable,  cost-based  fee  for  copying 
the  information. 

We  clarify  this  provision  in  the  final 
rule.  If  the  individual  requests  a  copy  of 
protected  health  information,  a  covered 


entity  may  charge  a  reasonable,  cost- 
based  fee  for  the  copying,  including  the 
labor  and  supply  costs  of  copying.  If 
hard  copies  are  made,  this  would 
include  the  cost  of  paper.  If  electronic 
copies  are  made  to  a  computer  disk,  this 
would  include  the  cost  of  the  computer 
disk.  Covered  entities  may  not  charge 
any  fees  for  retrieving  or  handling  the 
information  or  for  processing  the 
request.  If  the  individual  requests  the 
information  to  be  mailed,  the  fee  may 
include  the  cost  of  postage.  Fees  for 
copying  and  postage  provided  under 
state  law,  but  not  for  other  costs 
excluded  under  this  rule,  are  presumed 
reasonable.  If  such  per  page  costs 
include  the  cost  of  retrieving  or 
handling  the  information,  such  costs  are 
not  acceptable  under  this  rule. 

If  the  individual  requests  an 
explanation  or  summary  of  the 
information  provided,  and  agrees  in 
advance  to  any  associated  fees,  the 
covered  entity  may  charge  for  preparing 
the  explanation  or  summary  as  well. 

The  inclusion  of  a  fee  for  copying  is 
not  intended  to  impede  the  ability  of 
individuals  to  copy  their  records. 
Rather,  it  is  intended  to  reduce  the 
burden  on  covered  entities.  If  the  cost  is 
excessively  high,  some  individuals  will 
not  be  able  to  obtain  a  copy.  We 
encourage  covered  entities  to  limit  the 
fee  for  copying  so  that  it  is  within  reach 
of  all  individuals. 

We  do  not  intend  to  affect  the  fees 
that  covered  entities  charge  for 
providing  protected  health  information 
to  anyone  other  than  the  individual.  For 
example,  we  do  not  intend  to  affect 
current  practices  with  respect  to  the  fees 
one  health  care  provider  charges  for 
forwarding  records  to  another  health 
care  provider  for  treatment  purposes. 

Section  164.524(dj — Denial  of  Access 

We  proposed  in  the  NPRM  to  require 
a  covered  health  care  provider  or  health 
plan  that  elects  to  deny  a  request  for 
inspection  or  copying  to  make  any  other 
protected  health  information  requested 
available  to  the  individual  to  the  extent 
possible,  consistent  with  the  denial. 

In  the  final  rule,  we  clarif\'  the 
proposed  approach.  A  covered  entity 
that  denies  access,  in  whole  or  in  part, 
must,  to  the  extent  possible,  give  the 
iiidividual  access  to  any  other  protected 
health  information  requested  after 
excluding  the  protected  health 
information  to  which  the  covered  entity 
has  a  ground  to  deny  access.  We  intend 
covered  entities  to  redact  or  otherwise 
exclude  only  the  information  that  falls 
within  one  or  more  of  the  denial  criteria 
described  above  and  to  permit 
inspection  and  copying  of  all  remaining 


information,  to  the  extent  it  is  possible 
to  do  so. 

We  also  proposed  to  require  covered 
providers  and  health  plans,  upon 
denying  a  request  for  access  in  whole  or 
in  part,  to  provide  the  individual  with 
a  written  statement  in  plain  language  of 
the  basis  for  the  denial  and  how  the 
individual  could  make  a  complaint  to 
the  covered  entity  or  the  Secretarv'. 

We  retain  the  proposed  approach.  A 
covered  entity  that  denies  access,  in 
whole  or  in  part,  must  provide  the 
individual  with  a  written  denial  in  plain 
language  that  explains  the  basis  for  the 
denial.  The  written  denial  could  include 
a  direct  reference  to  the  section  of  the 
regulation  relied  upon  for  the  denial, 
but  the  regulator^'  citation  alone  does 
not  sufficiently  explain  the  reason  for 
the  denial.  The  written  denial  must  also 
describe  how  the  individual  can 
complain  to  the  covered  entity  and  the 
Secretary  and  must  include  the  name  or 
title  and  the  telephone  number  of  the 
covered  entity's  contact  person  or  office 
that  is  responsible  for  receiving 
complaints. 

In  the  final  rule,  we  impose  two 
additional  requirements  when  the 
covered  entity  denies  access,  in  whole 
or  in  part.  First,  if  a  covered  entity 
denies  a  request  on  the  basis  of  one  of 
the  reviewable  grounds  for  denial,  the 
written  denial  must  describe  the 
individual's  right  to  a  review  of  the 
denial  and  how  the  individual  may 
exercise  this  right.  Second,  if  the 
covered  entity  denies  the  request 
because  it  does  not  maintain  the 
requested  information,  and  the  covered 
entity  knows  where  the  requested 
information  is  maintained,  the  covered 
entity  must  inform  the  individual  where 
to  direct  the  request  for  access. 

Finally,  we  specifv'  a  covered  entity's 
responsibilities  when  an  individual 
requests  a  review  of  a  denial.  If  the 
individual  requests  a  review  of  a  denial 
made  under  §  164.524(a)(3).  the  covered 
entity  must  designate  a  licensed  health 
care  professional  to  act  as  the  reviewing 
official.  This  reviewing  official  must  not 
have  been  involved  in  the  original 
decision  to  deny  access.  The  covered 
entity  must  promptly  refer  a  request  for 
review  to  the  designated  reviewing 
official.  The  reviewing  official  must 
determine,  within  a  reasonable  period  of 
time,  whether  or  not  to  deny  the  access 
requested  based  on  the  standards  in 
§  164.524(a)(3).  The  covered  entity  must 
promptly  provide  the  individual  with 
written  notice  of  the  reviewing  official's 
decision  and  otherwise  carr\'  out  the 
decision  in  accordance  with  the 
requirements  of  this  section. 
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Section  1 64. 524le>— Policies. 
Procedures,  and  Documentation 

.\s  in  the  proposed  rule,  we  establish 
documentation  requirements  for 
covered  entities  that  are  subject  to  this 
provision.  In  accordance  with 
§  164.330{j).  the  covered  entity  must 
retain  documentation  of  the  designated 
record  sets  that  are  subject  to  access  by 
individuals  and  the  titles  of  the  persons 
or  offices  responsible  for  receiving  and 
processing  requests  for  access  by 
individuals. 

Section  164.326 — Amendment  of 
Protected  Health  Information 

Section  164.5261a}— Right  to  Amend 

In  proposed  *i  164.516.  we  proposed 
to  establish  the  individuals  right  to 
request  a  covered  health  care  provider 
or  health  plan  to  amend  or  correct 
protected  health  information  about  the 
individual  for  as  long  as  the  covered 
entitv  maintains  the  information. 

In'f^  164.526  of  the  final  rule,  we 
retain  the  general  proposed  approach, 
but  establish  an  individual's  right  to 
have  the  covered  entity  amend,  rather 
than  amend  or  correct,  protected  health 
information.  This  right  applies  to 
protected  health  information  and 
records  in  a  designated  record  set  for  as 
long  as  the  information  is  maintained  in 
the  designated  record  set.  In  the  final 
rule,  covered  health  care  providers, 
health  plans,  and  health  care 
clearinghouses  that  create  or  receive 
protected  health  information  other  than 
as  a  business  associate  must  comply 
with  these  requirements. 

Denial  of  Amendment 

We  proposed  to  permit  a  covered 

health  care  provider  or  health  plan  to 
denv  a  request  for  amendment  if  it 
determined  that  the  protected  health 
information  that  was  the  subject  of  the 
request  was  not  created  by  the  covered 
provider  or  health  plan,  would  not  be 
available  for  inspection  and  copying 
under  proposed  §  164.514.  or  was 
accurate  and  complete.  A  covered  entity 
would  have  been  permitted,  but  not 
required,  to  deny  a  request  if  any  of 
these  conditions  were  met. 

As  in  the  proposed  rule,  the  final  rule 
permits  a  covered  entity  to  deny  a 
request  for  amendment  if  the  covered 
entity  did  not  create  the  protected 
health  information  or  record  that  is  the 
subject  of  the  request  for  amendment 
We  add  one  exception  to  this  provision: 
if  the  individual  provides  a  reasonable 
basis  to  believe  that  the  originator  of  the 
protected  health  information  is  no 
longer  available  to  act  on  the  requested 
amendment,  the  covered  entity  must 
address  the  request  for  amendment  as 


though  the  covered  entity  had  created 
the  information. 

As  in  the  proposed  rule,  a  covered 
entity  also  may  deny  a  request  for 
amendment  if  the  protected  health 
information  that  is  the  subject  of  the 
request  for  amendment  is  not  part  of  a 
designated  record  set  or  would  not 
otherwise  be  available  for  inspection 
under  ^  164.524.  We  eliminate  the 
ability  to  deny  a  request  for  amendment 
if  the  information  or  record  that  is  the 
subject  of  the  request  would  not  be 
available  for  copying  under  the  rule. 
Under  §  164.524(a)(2)(ii).  an  inmate  may 
be  denied  a  c:opy  of  protected  health 
information  about  the  inmate.  We 
intend  to  preserve  an  inmates  ability  to 
request  amendments  to  information, 
even  if  a  c:opy  of  the  information  would 
not  be  available  to  the  inmate,  subject  to 
the  other  exi:eptions  provided  in  this 
section 

Finally,  as  in  the  proposed  rule,  a 
covered  entity  may  deny  a  request  for 
amendment  if  the  covered  entity 
determines  that  the  information  in 
dispute  is  accurate  and  complete.  We 
draw  this  concept  from  the  Privacy  Act 
of  1974.  governing  records  held  by 
federal  agencies,  which  permits  an 
individual  to  request  correction  or 
amendment  of  a  record  "which  the 
individual  believes  is  not  accurate, 
relevant,  timely,  or  complete."  (5  U.S.C. 
552a(d)(2)).  We  adopt  the  standards  of 
"accuracy  "  and  "completeness"  and 
draw  on  the  clarification  and  analysis  of 
these  terms  that  have  emerged  in 
administrative  and  judicial 
interpretations  of  the  Privacy  Act  during 
the  last  25  years.  We  note  that  for 
federal  agencies  that  are  also  covered 
entities,  this  rule  does  not  diminish 
their  present  obligations  under  the 
Privacy  Act  of  1974. 

This  right  is  not  intended  to  interfere 
with  medical  practice  or  to  modify   ' 
standard  business  record  keeping 
practices.  Perfect  records  are  not 
required.  Instead,  a  standard  of 
reasonable  accuracy  and  completeness 
should  be  used.  In  addition,  this  right  is 
not  intended  to  provide  a  procedure  for 
substantive  review  of  decisions  such  as 
coverage  determinations  by  payors.  It  is 
intended  only  to  affect  the  content  of 
records,  not  the  underlying  truth  or 
correctness  of  materials  recounted 
therein.  Attempts  under  the  Privacy  Act 
of  1974  to  use  this  mechanism  as  a  basis 
for  collateral  attack  on  agency 
determinations  have  generally  been 
rejected  by  the  courts.  The  same  results 
are  intended  here. 


Section  164.526(b)— Requests  for 
Amendment  and  Timely  Action 

We  proposed  to  require  covered 
health  care  providers  and  health  plans 
to  provide  a  means  for  individuals  to 
request  amendment  of  protected  health 
information  about  them.  Under  the 
NPRM.  we  would  have  required  covered 
health  care  providers  and  health  plans 
to  take  action  on  a  request  fof 
amendment  or  correction  within  60 
days  of  the  request. 

As  in  the  proposed  rule,  covered 
entities  must  permit  individuals  to 
request  that  the  covered  entity  amend 
protected  health  information  about 
them.  We  also  permit  certain 
specifications  for  the  form  and  content 
of  the  request.  If  a  covered  entity 
informs  individuals  of  such 
requirements  in  advance,  a  covered 
entity  may  require  individuals  to  make 
requests  for  amendment  in  writing  and 
to  provide  a  reason  to  support  a 
requested  amendment.  If  the  covered 
entity  imposes  such  a  requirement  and 
informs  individuals  of  the  requirement 
in  advance,  the  covered  entity  is  not 
required  to  act  on  an  individual's 
request  that  does  not  meet  the 
requirements. 

We  retain  the  requirement  for  covered 
entities  to  act  on  a  request  for 
amendment  within  60  days  of  receipt  of 
the  request.  In  the  final  rule,  we  specify 
the  nature  of  the  action  the  covered 
entity  must  take  within  the  time  frame. 
The  covered  entity  must  inform  the 
individual,  as  described  below,  that  the 
request  has  been  either  accepted  or 
denied,  in  whole  or  in  part.  It  must  also 
take  certain  actions  pursuant  to  its 
decision  to  accept  or  deny  the  request, 
as  described  below.  If  the  covered  entity 
is  unable  to  meet  the  deadline,  the 
covered  entity  may  extend  the  deadline 
by  no  more  than  30  days.  The  covered 
entity  must  inform  the  individual  in 
writing,  within  the  initial  60-day  period, 
of  the  reason  for  the  delay  and  the  date 
by  which  the  covered  entity  will 
complete  its  action  on  the  request,  A 
covered  entity  may  only  extend  the 
deadline  one  time  per  request  for 
amendment. 

Section  1 64. 526lcl— Accepting  the 
Amendment 

If  a  covered  health  care  provider  or 
health  plan  accepted  a  request  for 
amendment,  in  whole  or  in  part,  we 
proposed  to  require  the  covered  entity 
to  make  the  appropriate  change.  The 
covered  entity  would  have  had  to 
identify  the  challenged  entries  as 
amended  or  corrected  and  indicate  the 
location  of  the  amended  or  corrected 
information. 
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We  also  proposed  to  require  the 
covered  provider  or  health  plan  to  make 
reasonable  efforts  to  notify  certain 
entibes  of  the  amendment:  1)  entities 
the  individual  identified  as  needing  to 
be  notified  and  2)  entities  the  covered 
provider  or  health  plan  knew  had 
received  the  erroneous  or  incomplete 
information  and  who  may  have  relied, 
or  could  foreseeably  rely,  on  such 
information  to  the  detriment  of  the 
individual. 

The  covered  provider  or  health  plan 
would  also  have  been  required  to  notify 
the  individual  of  the  decision  to  amend 
the  information. 

As  in  the  proposed  rule,  if  a  covered 
entity  accepts  an  individual's  request 
for  amendment  or  correction,  it  must 
make  the  appropriate  amendment.  In 
the  final  rule,  we  clarify  that,  at  a 
minimum,  the  covered  entity  must 
identify  the  records  in  the  designated 
record  set  that  are  affected  by  the 
amendment  and  must  append  or 
otherwise  provide  a  link  to  the  location 
of  the  amendment.  We  do  not  require 
covered  entities  to  expunge  any 
protected  health  information.  Covered 
entities  may  expunge  information  if 
doing  so  is  consistent  with  other 
applicable  law  and  the  covered  entity's 
record  keeping  practices. 

We  alter  some  of  the  required 
procedures  for  informing  the  individual 
and  others  of  the  accepted  amendment. 
As  in  the  proposed  rule,  the  covered 
entity  must  inform  individuals  about 
accepted  amendments.  In  the  final  rule, 
the  covered  entity  must  obtain  the 
individual's  agreement  to  have  the 
amended  information  shared  with 
certain  persons.  If  the  individual  agrees, 
the  covered  entity  must  make 
reasonable  efforts  to  provide  a  copy  of 
the  cunendment  within  a  reasonable 
time  to:  (1)  Persons  the  individual 
identifies  as  having  received  protected 
health  information  about  the  individual 
and  needing  the  amendment;  and  (2) 
persons,  including  business  associates, 
that  the  covered  entity  knows  have  the 
unamended  information  and  who  may 
have  relied,  or  could  foreseeably  rely, 
on  the  information  to  the  detriment  of 
the  individual.  For  example,  a  covered 
entity  must  make  reasonable  efforts  to 
inform  a  business  associate  that  uses 
protected  health  information  to  make 
decisions  about  individuals  about 
amendments  to  protected  health 
information  used  for  such  decisions. 

Section  164.526(d)— Denying  the 
Amendment 

If  a  covered  health  care  provider  or 
health  plan  denied  a  request  for 
amendment,  in  whole  or  in  part,  we 
proposed  to  require  the  covered  entity 


to  provide  the  individual  with  a  vmtten 
statement  in  plain  language  of  the  basis 
for  the  denial,  a  description  of  how  the 
individual  could  submit  a  written 
statement  of  disagreement  with  the 
denial,  and  a  description  of  how  the 
individual  could  make  a  complaint  with 
the  covered  entity  and  the  Secretary. 

We  proposed  to  require  covered 
health  care  providers  and  health  plans 
to  have  procedm-es  to  permit  the 
individual  to  file  a  written  statement  of 
disagreement  with  the  denial  and  to 
include  the  covered  entity's  statement  of 
denial  and  the  individual's  statement  of 
disagreement  with  any  subsequent 
disclosure  of  the  disputed  information. 
Covered  entities  would  have  been 
permitted  to  establish  a  limit  to  the 
length  of  the  individual's  statement  of 
disagreement  and  to  summarize  the 
statement  if  necessary.  We  also 
proposed  to  permit  covered  entities  to 
provide  a  rebuttal  to  the  individual's 
statement  with  future  disclosures. 

As  in  the  proposed  rule,  if  a  covered 
entity  denies  a  request  for  amendment, 
it  must  provide  the  individual  with  a 
statement  of  denial  written  in  plain 
language.  The  written  denial  must 
include  the  basis  for  the  denial,  how  the 
individual  may  file  a  written  statement 
disagreeing  with  the  denial,  and  how 
the  individual  ifaay  make  a  complaint  to 
the  covered  entity  and  the  Secretary', 

In  the  final  rule,  we  additionally 
require  the  covered  entity  to  inform 
individuals  of  their  options  with  respect 
to  future  disclosures  of  the  disputed 
information  in  order  to  ensure  that  an 
individual  is  aware  of  his  or  her  rights. 
The  written  denial  must  state  that  if  the 
individual  chooses  not  to  file  a 
statement  of  disagreement,  the 
individual  may  request  that  the  covered 
entity  include  the  individual's  request 
for  amendment  and  the  covered  entity's 
denial  of  the  request  with  any  futine 
disclosures  of  the  protected  health 
information  that  is  the  subject  of  the 
requested  amendment. 

As  in  the  proposed  rule,  the  covered 
entity  must  permit  the  individual  to 
submit  a  written  statement  disagreeing 
with  the  denial  and  the  basis  of  such 
disagreement.  The  covered  entity  may 
reasonably  limit  the  length  of  a 
statement  of  disagreement  and  may 
prepare  a  v«-itten  rebuttal  to  the 
individual's  statement  of  disagreement. 
If  the  covered  entity  prepares  a  rebuttal, 
it  must  provide  a  copy  to  the  individual. 

The  covered  entity  must  identify  the 
record  or  protected  health  information 
that  is  the  subject  of  the  disputed 
amendment  and  append  or  otherwise 
link  the  following  information  to  the 
designated  record  set:  the  individual's 
request  for  amendment,  the  covered 


entity's  denial  of  the  request,  the 
individual's  statement  of  disagreement 
(if  any),  and  the  covered  entity's  rebuttal 
(if  any).  If  the  individual  submits  a 
written  statement  of  disagreement,  all  of 
the  appended  or  linked  information,  or 
an  accurate  summary  of  it,  must  be 
included  with  any  subsequent 
disclosure  of  the  protected  health 
information  to  which  the  disagreement 
relates.  If  the  individual  does  not  submit 
a  written  statement  of  disagreement,  the 
covered  entity  must  include  the 
appended  or  linked  information  onlv  if 
the  individual  requests  that  the  covered 
entity  do  so. 

In  the  final  rule,  we  clarify  that  when 
a  subsequent  disclosure  is  a  standard 
transaction  adopted  under  the 
Transactions  Rule  that  caimot 
accommodate  the  additional  materials 
described  above,  the  covered  entity  may 
separately  disclose  the  additional 
material  to  the  recipient  of  the 
transaction. 


-Actions  on  Notices 


Section  164.526leh 
of  Amendment 

We  proposed  to  require  anv  covered 
entity  that  received  a  notification  of 
amendment  to  have  procedures  in  place 
to  make  the  amendment  in  any  of  its 
designated  record  sets  and  to  notify  its 
business  associates,  if  appropriate,  of 
amendments. 

We  retain  the  proposed  approach  in 
the  final  rule.  If  a  covered  entity 
receives  a  notification  of  amended 
protected  health  information  from 
another  covered  entity  as  described 
above,  the  covered  entity  must  make  the 
necessan.'  amendment  to  protected 
health  information  in  designated  record 
sets  it  maintains.  In  addition,  covered 
entities  must  require  their  business 
associates  who  receive  such 
notifications  to  incorporate  any 
necessary  amendments  to  designated 
record  sets  maintained  on  the  covered 
entity's  behalf  (See  §  164.504  regarding 
business  associate  requirements.) 

Section  164.526(fl— Policies. 
Procedures,  and  Documentation 

As  in  the  proposed  rule,  we  establish 
documentation  requirements  for 
covered  entities  subject  to  this 
provision.  In  accordance  with 
§  164,530(j),  the  covered  entity  must 
document  the  titles  of  the  persons  or 
offices  responsible  for  receiving  and 
processing  requests  for  amendment. 

§  164.528 — Accounting  of  Disclosures  of 
Protected  Health  Information 

Right  to  an  Accounting  of  Disclosures 

We  proposed  in  the  NPRM  to  grant 
individuals  a  right  to  receive  an 
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accounting  of  all  disclosures  of 
protected  health  information  about  them 
bv  a  covered  entity  for  purposes  other 
than  treatment,  payment,  and  health 
care  operations.  We  proposed  this  right 
to  exist  for  as  long  as  the  covered  entity 
maintained  the  protected  health 
information. 

We  also  proposed  that  mdividuals 
would  not  have  a  right  to  an  accounting 
of  disclosures  to  health  oversight  or  law- 
enforcement  agencies  if  the  agency 
provided  a  written  request  for  exclusion 
for  a  specified  time  period  and  the 
request  stated  that  access  by  the 
individual  during  that  time  period 
would  be  reasonably  likely  to  impede 
the  agency's  activities. 

We  generally  retain  the  proposed 
approach  in  the  final  rule.  As  in  the 
proposed  rule,  individuals  have  a  right 
to  receive  an  accounting  of  disclosures 
made  bv  a  covered  entity,  including 
disclosures  by  or  to  a  business  associate 
of  the  covered  entity,  for  purposes  other 
than  treatment,  payment,  and  health 
care  operations,  subject  to  certain 
exceptions  as  discussed  below. 

We  revise  the  duration  of  this  right 
under  the  final  rule.  Individuals  have  a 
right  to  an  accounting  of  the  applicable 
disclosures  that  have  been  made  in  the 
6  vear  period  prior  to  the  date  of  a 
request  for  an  accounting.  We 
additionallvclarif\in§164.528(b)(l| 
that  an  individual  may  request,  and  a 
covered  entity  may  then  provide,  an 
accounting  ©f  disclosures  for  a  period  of 
time  less  thaA  6  years  from  the  date  of 
the  request.  For  example,  an  individual 
could  request  an  accounting  only  of 
disclosures  that  occurred  during  the 
year  prior  to  the  request. 

In  the  final  rule,  we  exclude  several 
additional  tvpes  of  disclosures  from  the 
accounting  requirement.  Covered 
entities  are  not  required  to  include  m 
the  accounting  disclosures  to  the 
individual  as  provided  in  §  164.502; 
disclosures  for  facility  directories, 
disclosures  to  persons  involved  in  the 
individual's  care,  or  other  disclosures 
for  notification  purposes  as  provided  in 
§  164.510:  disclosures  for  national 
security  or  intelligence  purposes  as 
provided  in  ^^j  164.512(k)(2);  disclosures 
to  correctional  institutions  or  law 
enforcement  officials  as  provided  in 
§  164.512(kH5);  or  any  disclosures  that 
were  made  by  the  covered  entity  prior 
to  the  compliance  date  of  the  rule  for 
that  covered  entity. 

We  retain  the  time-limited  exclusion 
for  disclosures  to  health  oversight  and 
law  enforcement  agencies,  but  require 
rather  than  permit  the  exclusion  for  the 
specified  time  period.  Covered  entities 
must  exclude  disclosures  to  a  health 
oversight  agency  or  law  enforcement 


official  from  the  accounting  for  the  time 
period  specified  by  the  applicable 
agency  or  official  if  the  agency  or 
official  provides  the  covered  entity  with 
a  statement  that  inclusion  of  the 
disclosure(s)  in  the  accounting  to  the 
individual  during  that  time  period 
would  be  reasonably  likely  to  impede 
the  agency  or  official's  activities.  The 
agency  or  official's  statement  must 
specifically  state  how  long  the 
information  must  be  excluded.  At  the 
expiration  of  that  period,  the  covered 
entity  is  required  to  include  the 
disck)sure(s)  in  an  accounting  for  the 
individual.  If  the  agency  or  official's 
statement  is  made  orally,  the  covered 
entity  must  document  tlie  identity  of  the 
agency  or  official  who  made  the 
statement  and  must  exclude  the 
disclosure(s)  for  no  longer  than  30  days 
from  the  date  of  the  oral  statement, 
unless  a  written  statement  is  provided 
during  that  time.  If  the  agency  or  official 
provides  a  written  statement,  the 
covered  entity  must  exclude  the 
disclosure(s)  for  the  time  period 
specified  in  the  written  statement. 

Content  of  the  Accounting 

We  proposed  in  the  NPRM  to  require 
the  accounting  to  include  all  disclosures 
as  described  above,  including 
disclosures  authorized  by  the 
individual.  The  accounting  would  have 
been  required  to  contain  the  date  of 
t-ach  disclosure;  the  name  and  address 
of  the  organization  or  person  who 
received  the  protected  health 
information;  a  brief  description  of  the 
information  disclosed;  and  copies  of  all 
retjuests  for  disclosures.  For  disclosures 
other  than  those  made  at  the  request  of 
the  individual,  the  accounting  would 
have  also  included  the  purpose  for 
which  the  information  was  disclosed. 

We  generally  retain  the  proposed 
approach  in  the  final  rule,  but  do  not 
require  covered  entities  to  make  copies 
of  authorizations  or  other  requests  for 
disclosures  available  with  the 
accounting,  in.stead.  we  require  the 
accounting  to  contain  a  brief  statement 
of  the  purpose  of  the  disclosure.  The 
statement  must  reasonably  inform  the 
individual  of  the  basis  for  the 
disclosure.  In  lieu  of  the  statement  of 
purpose,  a  covered  entity  may  include 
a  copy  of  the  individual's  authorization 
under  ^  164.508  or  a  copy  of  a  written 
request  for  disclosure,  if  any.  under 
«)  164  502(a)(2)(ii)  or  <!}  164.512.  We  also 
clariK'  that  covered  entities  are  only 
required  to  include  the  address  of  the 
recipient  of  the  disclosed  protected 
health  information  if  the  covered  entity 
knows  the  address. 

We  add  a  provision  allowing  for  a 
summary  accounting  of  recurrent 


disclosures.  For  multiple  disclosures  to 
the  same  recipient  pursuant  to  a  single 
authorization  under  §  164.508  or  for  a 
single  purpose  under  §§  164.502(a)(2)(ii) 
or  164.512,  the  covered  entity  may 
provide  a  summary  accounting 
addressing  the  series  of  disclosures 
rather  than  a  detailed  accounting  of 
each  disclosure  in  the  series.  In  this 
circumstance,  a  covered  entity  may 
limit  the  accounting  of  the  series  of 
disclosures  to  the  following 
information:  the  information  otherwise 
required  above  for  the  first  disclosure  in 
the  series  during  the  accounting  period: 
the  frequency,  periodicity,  or  number  of 
disclosures  made  during  the  accounting 
period;  and  the  date  of  the  most  recent 
disclosure  in  the  series.  For  example,  if 
under  §  164.512(b),  a  covered  entity 
discloses  the  same  protected  health 
information  to  a  public  health  authority 
for  the  same  purpose  every  month,  it 
can  account  for  those  disclosures  by 
including  in  the  accounting  the  date  of 
the  first  disclosure,  the  public  health 
authority  to  whom  the  disclosures  were 
made  and  the  public  health  authority's 
address,  a  brief  description  of  the 
information  disclosed,  a  brief 
description  of  the  purpose  of  the 
disclosures,  the  fact  that  the  disclosures 
were  made  every  month  during  the 
accounting  period,  and  the  date  of  the 
most  recent  disclosure. 

Provision  of  the  Accounting 

We  proposed  in  the  NPRM  to  require 
covered  entities  to  provide  individuals 
with  an  accounting  of  disclosures  as 
soon  as  possible,  but  not  later  than  30 
days  following  receipt  of  the  request  for 
the  accounting. 

In  the  final  rule,  we  eliminate  the 
requirement  for  the  covered  entity  to  act 
as  soon  as  possible.  We  recognize  that 
circumstances  may  arise  in  which  an 
individual  will  request  an  accounting 
on  an  expedited  basis.  We  encourage 
covered  entities  to  implement 
procedures  for  handling  such  requests. 
The  time  limitation  is  intended  to  be  an 
outside  deadline,  rather  than  an 
expectation.  We  expect  covered  entities 
always  to  be  attentive  to  the 
circumstances  surrounding  each  request 
and  to  respond  in  an  appropriate  time 
frame. 

In  the  final  rule,  covered  entities  must 
provide  a  requested  accounting  no  later 
than  60  days  after  receipt  of  the  request. 
If  the  covered  entity  is  unable  to  meet 
the  deadline,  the  covered  entity  may 
extend  the  deadline  by  no  more  than  30 
days.  The  covered  entity  must  inform 
the  individual  in  writing,  within  the 
standard  60-day  deadline,  of  the  reason 
for  the  delay  and  the  date  by  which  the 
covered  entity  will  provide  the  request. 
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A  covered  entity  may  only  extend  the 
deadline  one  time  per  request  for 
accounting. 

The  NPRM  did  not  address  whether  a 
covered  entity  could  charge  a  fee  for  the 
accounting  of  disclosures. 

In  the  final  rule,  we  provide  that 
individuals  have  a  right  to  receive  one 
free  accounting  per  12  month  period. 
For  each  additional  request  by  an 
individual  within  the  12  month  period, 
the  covered  entity  may  charge  a 
reasonable,  cost-based  fee.  If  it  imposes 
such  a  fee,  the  covered  entity  must 
inform  the  individual  of  the  fee  in 
advance  and  provide  the  individual 
with  an  opportunity  to  withdraw  or 
modify  the  request  in  order  to  avoid  or 
reduce  the  fee. 

Procedures  and  Documentation 

As  in  the  proposed  rule,  we  establish 
documentation  requirements  for 
covered  entities  subject  to  this 
provision.  In  accordance  with 
§  164.530(j),  for  disclosures  that  are 
subject  to  the  accounting  requirement, 
the  covered  entity  must  retain 
documentation  of  the  information 
required  to  be  included  in  the 
accounting.  The  covered  entity  must 
also  retain  a  copy  of  any  accounting 
provided  and  must  document  the  titles 
of  the  persons  or  offices  responsible  for 
receiving  and  processing  requests  for  an 
accounting. 

Section  164.530 — Administrative 
Requirements 

Designation  of  a  Privacy  Official  and 
Contact  Person 

In  §  164.518(a)  of  the  NPRM,  we 
proposed  that  covered  entities  be 
required  to  designate  an  individual  as 
the  covered  entity's  privacy  official, 
responsible  for  the  implementation  and 
development  of  the  entity's  privacy 
policies  and  procediu'es.  We  also 
proposed  that  covered  entities  be 
required  to  designate  a  contact  person  to 
receive  complaints  about  privacy  and 
provide  information  about  the  matters 
covered  by  the  entity's  notice.  We 
indicated  that  the  contact  person  could 
be,  but  was  not  required  to  be,  the 
person  designated  as  the  privacy 
official.  We  proposed  to  leave 
implementation  details  to  the  discretion 
of  the  covered  entity.  We  expected 
implementrttion  to  vary  widely 
depending  on  the  size  and  natiire  of  the 
covered  entity,  with  small  offices 
assigning  this  as  an  additional  duty  to 
an  existing  staff  person,  and  large 
organizations  creating  a  full-time 
privacy  official.  In  proposed  §  164.512, 
we  also  proposed  to  require  the  covered 
plan  or  provider's  privacy  notice  to 


include  the  name  of  a  contact  person  for 
privacy  matters. 

The  final  regulation  retains  the 
requirements  for  a  privacy  official  and 
contact  person  as  specified  in  the 
NPRM.  These  designations  must  be 
documented.  The  designation  of  privacy 
official  and  contact  person  positions 
within  affiliated  entities  will  depend  on 
how  the  covered  entity  chooses  to 
designate  the  covered  entity(ies)  under 
§  164.504(b).  If  a  subsidiary  is  defined  as 
a  covered  entity  under  this  regulation, 
then  a  separate  privacy  official  and 
contact  person  is  required  for  that 
covered  entity.  If  several  subsidiaries 
are  designated  as  a  single  covered 
entity,  pursuant  to  §  164.504(b),  then 
together  they  need  have  only  a  single 
privacy  officer  and  contact  person.  If 
several  covered  entities  share  a  notice 
for  services  provided  on  the  same 
premises,  pursuant  to  §  164.520(d).  that 
notice  need  designate  only  one  privacy 
official  and  contact  person  for  the 
information  collected  under  that  notice. 

These  requirements  are  consistent 
with  the  approach  recommended  by  the 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations,  and  the 
National  Committee  for  Quality 
Assurance,  in  its  paper  "Protecting 
Personal  Health  Information;  A 
framework  for  Meeting  the  Challenges 
in  a  Managed  Care  Envirorunent.  "  This 
paper  notes  that  "accountability  is 
enhanced  by  having  focal  points  who 
are  responsible  for  assessing  compliance 
with  policies  and  procedures  *   *   *  '• 
(p.  29) 

Training 

hi  §  164.518(b)  of  the  NPRM  we 
proposed  to  require  that  covered  entities 
provide  training  on  the  entities'  policies 
and  procedures  to  all  members  of  the 
workforce  likely  to  have  access  to 
protected  health  information.  Each 
entity  would  be  required  to  provide 
initial  training  by  the  date  on  which  this 
rule  became  applicable.  After  that  date, 
each  covered  entity  would  have  to 
provide  training  to  new  members  of  the 
workforce  within  a  reasonable  time  after 
joining  the  entity.  In  addition,  we 
proposed  that  when  a  covered  entity 
made  material  changes  in  its  privacy 
policies  or  procediu'es,  it  would  be 
required  to  retrain  those  members  of  the 
workforce  whose  duties  were  related  to 
the  change  within  a  reasonable  time  of 
making  the  chemge. 

The  NPRM  would  have  required  that, 
upon  completion  of  the  training,  the 
trainee  would  be  required  to  sign  a 
statement  certifying  that  he  or  she 
received  the  privacy  training  and  would 
honor  all  of  the  entity's  privacy  policies 
and  procedures.  Entities  would 


determine  the  most  effective  means  of 
achieving  this  training  requirement  for 
their  workforce.  We  also  proposed  that, 
at  least  every  three  years  after  the  initial 
training,  covered  entities  would  be 
required  to  have  each  member  of  the 
workforce  sign  a  new  statement 
certifying  that  he  or  she  would  honor  all 
of  the  entity's  privacy  policies  and 
procedures.  The  covered  entity  would 
have  been  required  to  document  its 
policies  and  procedures  for  complying 
with  the  training  requirements. 

The  final  regulation  requires  covered 
entities  to  train  all  members  of  their 
workforce  on  the  policies  and 
procedures  with  respect  to  protected 
health  information  required  bv  this  rule, 
as  necessary  and  appropriate  for  the 
members  of  the  workforce  to  cam'  out 
their  functions  within  the  covered 
entity.  We  do  not  change  the  proposed 
time  lines  for  training  existing  and  new- 
members  of  the  workforce,  or  for 
training  due  to  material  changes  in  the 
covered  entity's  policies  and 
procedures.  We  eliminate  both  the 
requirement  for  employees  to  sign  a 
certification  following  training  and  the 
triennial  re-certification  requirement. 
Covered  entities  are  responsible  for 
implementing  policies  and  procedures 
to  meet  these  requirements  and  for 
documenting  that  training  has  been 
provided. 

Safeguards 

In  §  164.518(c)  of  the  NTRM,  we 
proposed  to  require  covered  entities  to 
put  in  place  administrative,  technical, 
and  physical  safeguards  to  protect  the 
privacy  of  protected  health  information. 
We  made  reference  in  the  preamble  to 
similar  requirements  proposed  for 
certain  electronic  information  in  the 
Notice  of  Proposed  Rulemaking  entitled 
the  Security  and  Electronic  Signature 
Standards  (HCFA-0049-P).  We  stated 
that  we  were  proposing  parallel  and 
consistent  requirements  for  safeguarding 
the  privacy  of  protected  health 
information.  In  §  164.518(c)(3)  of  the 
NPRM,  we  required  covered  entities  to 
have  safeguards  to  ensure  that 
information  was  not  used  in  violation  of 
the  requirements  of  this  subpart  or  by 
people  who  did  not  have  proper 
authorization  to  access  the  information. 

We  do  not  change  the  basic  proposed 
requirements  that  covered  entities  have 
administrative,  technical  and  physical 
safeguards  to  protect  the  privacy  of 
protected  health  information.  We 
combine  the  proposed  requirements  into 
a  single  standard  that  requires  covered 
entities  to  safeguard  protected  health 
information  from  accidental  or 
intentional  use  or  disclosure  that  is  a 
violation  of  the  requirements  of  this  rule 
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and  to  protect  against  the  inadvertent 
disclosure  of  protected  health 
information  to  persons  other  than  the 
intended  recipient  Limitations  nn 
access  to  protected  health  information 
bv  the  covered  entities  workforce  will 
also  be  covered  by  the  policies  and 
procedures  for  "minimum  necessary" 
use  of  protected  health  information, 
pursuant  to  (5 164.514(d).  We  expect 
these  provisions  to  work  in  tandem. 

We  do  not  prescribe  the  particular 
measures  that  covered  entities  must  take 
to  meet  this  standard,  because  the 
nature  of  the  required  policies  and 
procedures  will  vary  with  the  size  of  the 
covered  entitv  and  the  type  of  activities 
that  the  covered  entity  undertakes.  (That 
is,  as  with  other  provisions  of  this  rule, 
this  requirement  is  "scalable") 
Examples  of  appropriate  safeguards 
include  requiring  that  documents 
containing  protected  health  information 
be  shredded  prior  to  disposal,  and 
requiring  that  doors  to  medical  records 
departments  (or  to  file  cabinets  housing 
such  records)  remain  locked  and 
limiting  which  persormel  are  authorized 
to  have  the  key  or  pass-code.  We  intend 
this  to  be  a  common  sense,  scalable, 
standard.  We  do  not  require  covered 
entities  to  guarantee  the  safety  of 
protected  health  information  against  all 
assaults.  Theft  of  protected  health 
information  may  or  may  not  signal  a 
violation  of  this  rule,  depending  on  the 
circumstances  and  whether  the  covered 
entitv  had  reasonable  policies  to  protect 
against  theft  Organizations  such  as  the 
Association  for  Testing  and  Materials 
(ASTM)  and  the  American  Health 
Information  Management  Association 
(AHIMA)  hive  developed  a  body  of 
recommended  practices  for  handling  ut 
protected  health  information  that 
covered  entities  may  find  useful 

We  note  that  the  proposed  HIP  A  A 
Security  Standards  would  require 
covered  entities  to  safeguard  the  privacy 
and  integrity  of  health  information.  For 
electronic  information,  compliance  with 
both  regulations  will  be  required. 

In  §  164.518(c)(2)  of  the  N'PRM  we 
proposed  requirements  for  verification 
procedures  to  establish  identity  and 
authoritv  for  permitted  disclosures  of 
protected  health  information. 

In  the  final  rule,  this  material  has 
been  moved  to  §  164  514(h). 

Use  or  Disclosure  of  Protected  Health 
Information  by  Wbistlehlowers 

In  §  164.518(c)(4)  oftheNPRM,  this 
provision  was  entitled  "Implementation 
Specification.  Disclosures  by 
whistleblowers."  It  is  now  retitled 
"Disclosures  by  whistleblowers,"  with 
certain  changes,  and  moved  to 
§164.502(i)(l). 


Complaints  to  the  Covered  Entity 

In  §  164.518(d)  oftheNPRM.  we 
proposed  to  require  covered  entities  to 
have  a  mechanism  for  receiving 
complaints  from  individuals  regarding 
the  health  plan's  or  provider's 
compliance  with  the  requirements  of 
this  proposed  rule.  We  did  not  require 
that  the  health  plan  or  provider  develop 
a  formal  appeals  mechanism,  nor  that 
"due  process"  or  any  similar  standard 
be  applied.  Additionally,  there  was  no 
requirement  to  respond  in  any 
particular  manner  or  time  frame. 

We  proposed  two  basic  requirements 
for  the  complaint  process.  First,  the 
covered  health  plan  or  health  care 
provider  would  be  required  to  identifv' 
in  the  notice  of  informatifin  practices  a 
contact  person  or  office  for  receiving 
complaints.  Second,  the  health  plan  or 
provider  would  be  required  to  maintain 
a  record  of  the  complaints  that  are  filed 
and  a  brief  explanation  of  their 
resolution,  if  any. 

In  the  final  rule,  we  retain  the 
requirement  for  an  internal  complaint 
process  for  compliance  with  this  rule, 
including  the  two  basic  requirements  of 
identifying  a  contact  person  and 
documenting  complaints  received  and 
their  dispositions,  if  any.  We  expand  the 
scope  of  complaints  that  covered 
entflies  must  have  a  means  of  receiving 
to  include  complaints  concerning 
violations  of  the  covered  entity's 
privacy  practices,  not  just  violations  of 
the  rule  For  example,  a  covered  entity 
must  have  a  mechanism  for  receiving  a 
c  omplaint  that  patient  information  is 
used  at  a  nursing  station  in  a  way  that 
it  can  also  be  viewed  by  visitors  to  the 
hospital,  regardless  of  whether  the 
practices  at  the  nursing  stations  might 
constitute  a  violation  of  this  rule. 

Sanctions 

In  §  164.518(e)  of  the  NPRM,  we 
proposed  to  require  all  covered  entities 
to  develop,  and  apply  when 
appropriate,  sanctions  against  members 
of  its  workforce  who  failed  to  comply 
with  privacy  policies  or  procedures  of 
the  covered  entity  or  with  the 
requirements  of  the  rule.  C^overed 
entities  would  be  required  to  develop 
and  impt)se  sanctions  appropriate  to  the 
nature  of  the  violatitm.  The  preamble 
stated  that  the  type  of  sanction  applied 
would  vary  depending  on  factors  such 
as  the  severity  of  the  violation,  whether 
the  violation  was  intentional  or 
unintentional,  and  whether  the 
violation  indicated  a  pattern  or  practice 
of  improper  use  or  disc:losure  of 
protected  health  information.  Sanctions 
could  range  from  a  warning  to 
termination  The  NPRM  preamble 


language  also  stated  that  covered 
entities  would  be  required  to  apply 
sanctions  against  business  associates 
that  violated  the  proposed  rule. 
In  the  final  rule,  we  retain  the 
requirement  for  sanctions  against 
members  of  a  covered  entity's 
workforce.  We  also  require  a  covered 
entity  to  have  written  policies  and 
procedures  for  the  application  of 
appropriate  sanctions  for  violations  of 
this  subpart  and  to  document  those 
sanctions.  These  sanctions  do  not  apply 
to  whistleblower  activities  that  meet  the 
provisions  of  §  164.502(j)  or  complaints, 
investigations,  or  opposition  that  meet 
the  provisions  of  §  164.530(g)(2).  We 
eliminate  language  regarding  business 
associates  from  this  section. 
Requirements  with  respect  to  business 
associates  are  stated  in  §  164.504. 

Duty  To  Mitigate 

In  proposed  §  164.518(f),  we  would 
have  required  covered  entities  to  have 
policies  and  procedures  for  mitigating, 
to  the  extent  practicable,  any  deleterious 
effect  of  a  use  or  disclosure  of  protected 
health  information  in  violation  of  the 
requirements  of  this  subpart.  The  NPRM 
preamble  also  included  specific 
language  applying  this  requirement  to 
harm  caused  by  members  of  the  covered 
entity's  workforce  and  business 
associates. 

With  respect  to  business  associates, 
the  NPRM  preamble  but  not  the  NPRM 
rule  text,  stated  that  covered  entities 
would  have  a  duty  to  take  reasonable 
steps  in  response  to  breaches  of  contract 
terms.  Covered  entities  generally  would 
not  be  required  to  monitor  the  activities 
of  their  business  associates,  but  would 
be  required  to  take  steps  to  address 
problems  of  which  they  become  aware, 
and,  where  the  breach  was  serious  or 
repeated,  would  also  be  required  to 
monitor  the  business  associate's 
performance  to  ensure  that  the  wrongful 
behavior  had  been  remedied. 
Termination  of  the  arrangement  would 
be  required  only  if  it  became  clear  that 
a  business  associate  could  not  be  relied 
upon  to  maintain  the  privacy  of 
protected  health  information  provided 
to  it. 

In  the  final  rule,  we  clarifv*  this 
requirement  by  imposing  a  duty  for 
covered  entities  to  mitigate  any  harmful 
effect  of  a  use  or  disclosure  of  protected 
health  information  that  is  known  to  the 
covered  entity.  We  apply  the  duty  to 
mitigate  to  a  violation  of  the  covered 
entity's  policies  and  procedures,  not  just 
a  violation  of  the  requirements  of  the 
subpart.  We  resolve  the  ambiguities  in 
the  NPRM  by  imposing  this  duty  on 
covered  entities  for  harm  caused  bv 
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either  members  of  their  workforce  or  by 
their  business  associates. 

We  eliminate  the  language  regarding 
potential  breaches  of  business  associate 
contracts  from  this  section.  All  other 
requirements  with  respect  to  business 
associates  are  stated  in  §  164.504. 

Refraining  from  Intimidating  or 
Retaliatory  Acts 

In  §  164.522(d)(4)  of  the  NPRM,  in  the 
Compliance  and  Enforcement  section, 
we  proposed  that  one  of  the 
responsibilities  of  a  covered  entity 
would  be  to  refrain  from  intimidating  or 
retaliatory  acts.  Specifically,  the  rule 
provided  that  "[a]  covered  entity  may 
not  intimidate,  threaten,  coerce, 
discriminate  against,  or  take  other 
retaliatory  action  against  any  individual 
for  the  filing  of  a  complaint  under  this 
section,  for  testifying,  assisting, 
participating  in  any  manner  in  an 
investigation,  compliance  review, 
proceeding  or  hearing  under  this  Act,  or 
opposing  any  act  or  practice  made 
unlawful  by  this  subpart." 

In  the  final  rule,  we  continue  to 
require  that  entities  refrain  from 
intimidating  or  retaliatory  acts; 
however,  the  provisions  have  been 
moved  to  the  Administrative 
Requirements  provisions  in  §  164.530, 
This  change  is  not  just  clerical;  in 
making  this  change,  we  apply  this 
provision  to  the  privacy  rule  alone 
rather  than  to  all  the  HIPAA 
administrative  simplification  ndes,  (The 
compliance  and  enforcement  provisions 
that  were  in  §  164  are  now  in  Part  160, 
Subpart  C.) 

We  continue  to  prohibit  retaliation 
against  individuals  for  filing  a 
complaint  with  the  Secretary,  but  also 
prohibit  retaliation  against  any  other 
person  who  files  such  a  complaint.  This 
is  the  case  because  the  term 
"individual"  is  generally  limited  to  the 
person  who  is  the  subject  of  the 
information.  The  final  rule  prohibits 
retaliation  against  persons,  not  just 
individuals,  for  testifying,  assisting,  or 
participating  in  an  investigation, 
compliance  review,  proceeding  or 
hearing  under  Part  C  of  Tide  XI,  The 
proposed  regulation  referenced  the 
"Act,"  which  is  defined  in  Part  160  as 
the  Social  Security  Act.  Because  we 
only  intend  to  protect  activities  such  as 
participation  in  investigations  and 
hearings  under  the  Administrative 
Simplification  provisions  of  HIPAA,  the 
final  rule  references  Part  C  of  Title  XI  of 
the  Social  Security  Act. 

The  proposed  rule  would  have 
prohibited  retaliatory  actions  against 
individuals  for  opposing  any  act  or 
practice  made  unlawful  by  this  subpart. 
The  final  rule  retains  this  provision,  but 


applies  it  to  any  person,  ordy  if  the 
person  "has  a  good  faith  belief  that  the 
practice  opposed  is  imlawful,  the 
maimer  of  the  opposition  is  reasonable 
and  does  not  involve  a  disclosure  of 
protected  health  information  in 
violation  of  this  subpart."  The  final  rule 
provides  additional  protections,  which 
had  been  included  in  the  preamble  to 
the  proposed  rule.  Specifically,  we 
prohibit  retaliatory  actions  against 
individuals  who  exercise  any  right,  or 
participate  in  any  process  established  by 
the  privacy  rule  (Part  164  Subpart  E), 
and  include  as  an  example  the  filing  of 
a  complaint  with  the  covered  entity. 

Waiver  of  Rights 

In  the  final  regulation,  but  not  in  the 
proposed  regulation,  we  provide  that  a 
covered  entity  may  not  require 
individuals  to  waive  their  rights  to  file 
a  complaint  with  the  Secretary'  or  their 
other  rights  under  this  rule  as  a 
condition  of  the  provision  of  treatment, 
payment,  enrollment  in  a  health  plan  or 
eligibility  for  benefits.  This  provision 
ensures  that  covered  entities  do  not  take 
away  the  rights  that  individuals  have 
been  provided  in  Parts  160  and  164. 

Requirements  for  Policies  and 
Procedures,  and  Documentation 
Requirements 

In  §  164.520  of  the  NPRM,  we 
proposed  to  require  covered  entities  to 
develop  and  document  their  policies 
and  procedures  for  implementing  the 
requirements  of  the  rule.  In  the  final 
regulation  we  retain  this  approach,  but 
specify  which  standards  must  be 
documented  in  each  of  the  relevant 
sections.  In  this  section,  we  state  the 
general  administrative  requirements 
applicable  to  all  policies  and  procedures 
required  throughout  the  regulation. 

In  §164.530(1),  (j).  and  (k)  of  the  final 
rule,  we  amend  the  NPRM  language  in 
several  respects.  In  §  164.530(i)  we 
require  that  the^policies  and  procedures 
be  reasonably  designed  to  comply  with 
the  standards,  implementation 
specifications,  and  other  requirements 
of  the  relevant  part  of  the  regulation, 
taking  into  account  the  size  of  the 
covered  entity  and  the  nature  of  the 
activities  undertaken  by  the  covered 
entity  that  relate  to  protected  health 
information.  However,  we  clarif\-  that 
the  requirements  that  policies  and 
procedures  be  reasonably  designed  may 
not  be  interpreted  to  permit  or  excuse 
any  action  that  violates  the  privacy 
regulation.  Where  the  covered  entity  has 
stated  in  its  notice  that  it  reserves  the 
right  to  change  information  practices, 
we  allow  the  new  practice  to  apply  to 
information  created  or  collected  prior  to 
the  effective  date  of  the  new  practice 


and  establish  requirements  for  making 
this  change.  We  also  establish  the 
conditions  for  making  changes  if  the 
covered  entity  has  not  reserved  the  right 
to  change  its  practices. 

We  require  covered  entities  to  raodifv^ 
in  a  prompt  maimer  their  policies  and 
procedures  to  comply  with  changes  in 
relevant  law  and,  where  the  change  also 
affects  the  practices  stated  in  the  notice, 
to  change  the  notice.  We  make  clear  that 
nothing  in  our  requirements  regarding 
changes  to  policies  and  procedures  or 
changes  to  the  notice  may  be  used  bv  a 
covered  entity  to  excuse  a  failure  to 
comply  with  applicable  law. 

In  §  164.530{jj,  we  require  that  the 
policies  and  procedures  required 
throughout  the  regulation  be  maintained 
in  writing,  and  that  any  other 
communication,  action,  activity,  or 
designation  that  must  be  documented 
under  this  regulation  be  documented  in 
writing.  We  note  that  "writing  "  includes 
electronic  storage;  paper  records  are  not 
required.  We  also  note  that,  if  a  covered 
entity  is  required  to  document  the  title 
of  a  person,  we  mean  the  job  title  or 
similar  description  of  the  relevant 
position  or  office. 

We  require  covered  entities  to  retain 
any  documentation  required  under  this 
rule  for  at  least  six  years  (the  statute  of 
limitations  period  for  the  civil  penalties) 
from  the  date  of  the  creation  of  the 
documentation,  or  the  date  when  the 
document  was  last  in  effect,  which  ever 
is  later.  This  generalizes  the  NPRM 
provision  to  cover  all  documentation 
required  under  the  rule.  The  language 
on  "last  was  in  effect"  is  a  change  from 
the  NPRM  which  was  worded  'unless  a 
longer  period  applies  under  this 
subpart." 

Tnis  approach  is  consistent  with  the 
approach  recommended  by  the  )oint 
Commission  on  Accreditation  of 
Healthcare  Organizations,  and  the 
National  Committee  for  Quality 
Assurance,  in  its  paper  "Protecting 
Personal  Health  Information:  A 
framework  for  Meeting  the  Challenges 
in  a  Managed  Care  Environment."  This 
paper  notes  that  "MCOs  (Managed  Care 
Organizations]  should  have  clearly 
defined  policies  and  procedures  for 
dealing  with  confidentiality  issues."  (p. 
29). 

Standards  for  Certain  Group  Health 
Plans 

We  add  a  new  provision  (§  164.530(k)) 
to  clarify  the  administrative 
responsibilities  of  group  health  plans 
that  offer  benefits  through  issuers  and 
HMOs.  Specifically,  a  group  health  plan 
that  provides  benefits  solely  through  an 
issuer  or  HMO.  and  that  does  not  create, 
receive  or  maintain  protected  health 
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information  other  than  summary  health 
mformation  or  mformation  regarding 
enrollment  and  di^enroUment.  is  not 
subject  to  the  requirements  of  this 
section  regarding  designation  of  a 
privacy  official  and  contact  person, 
workforce  training,  safeguards, 
complaints,  mitigation,  or  policies  and 
procedures.  Such  a  group  health  plan  is 
onlv  subject  to  the  requirements  of  this 
section  regarding  documentation  with 
respect  to  its  plan  documents.  Issuers 
and  HMOs  are  covered  entities  under 
this  rule,  and  thus  have  independent 
obligations  to  comply  with  this  section 
with  respect  to  the  protected  health 
information  they  maintain  about  thf 
enroUees  in  such  group  health  pldn.> 
The  group  health  plans  subject  to  this 
provision  will  have  only  limited 
protected  health  information  Therefore, 
imposing  these  requirements  on  the 
ijroup  health  plan  would  impose 
burdens  not  outweighed  by  a 
corresponding  enhancement  in  privacy 
protections. 

Section  164.532 — Transition  Provisions 

In  the  NPRM,  we  did  not  address  the 
effect  of  the  regulation  on  consents  and 
authorizations  covered  entities  obtained 
prior  to  the  compliance  date  of  the 
regulation. 

In  the  final  rule,  we  clarif\'  that,  in 
certain  circumstances,  a  covered  entity 
may  continue  to  rely  upon  consents, 
authorizations,  or  other  express  legal 
permissions  obtained  prior  to  the 
compliance  date  of  this  regulation  to  use 
or  disclose  protected  health  information 
even  if  these  consents,  authorizations, 
or  permissions  do  not  meet  the 
requirements  set  forth  in  §§  lb4  506  or 
164.508. 

We  realize  that  a  covered  entity  may 
wish  to  rely  upon  a  consent, 
authorization,  or  other  express  legal 
permission  obtained  from  an  individual 
prior  to  the  compliance  date  of  this 
regulation  which  permits  the  use  or 
disclosure  of  individually  identifiable 
health  information  for  activities  that 
come  within  treatment,  payment,  or 
health  care  operations  (as  defined  in 
§  164.501},  but  that  do  not  meet  the 
requirements  for  cimsents  set  forth  in 
«!  164  506.  In  the  final  rule,  we  permit  a 
covered  entity  to  rely  upon  such 
consent,  authorization,  or  permission  to 
use  or  disclose  protected  health 
information  that  it  created  or  received 
before  the  applicable  compliance  date  of 
the  regulation  to  carry  out  the  treatment, 
payment,  or  health  care  operations  as 
long  as  it  meets  two  requirements.  First, 
the  covered  entity  may  not  make  any 
use  or  disclosure  that  is  expressly 
excluded  from  the  consent, 
authorization,  or  permission.  Second. 


the  covered  entitv  must  comply  with  all 
limitations  expressed  in  the  consent, 
authorization,  or  permission.  Thus,  we 
do  not  require  a  covered  entity  to  obtain 
a  consent  that  meets  the  requirements  of 
$  164,506  to  use  or  disclose  this 
previouslv  obtained  protected  health 
information  as  long  as  the  use  or 
disclosure  is  consistent  with  the 
requirements  of  this  section.  However,  a 
covered  entitv  will  need  to  obtain  a 
consent  that  meets  the  requirements  of 
§  164  3()tj  to  the  extent  that  it  is  required 
to  obtain  a  consent  under  t?  164.506 
from  an  individual  before  it  may  use  or 
disclose  anv  protected  health 
information  it  creates  or  r(H:eives  after 
the  ddtt>  bv  which  it  mu^t  comply  with 
this  rule. 

Similarlv.  we  recognize  that  a  covered 
entitv  mav  wish  to  rely  upon  a  consent, 
authorization,  or  other  express  legal 
permission  obtained  from  an  individual 
prior  to  the  applicable  compliance  date 
of  this  regulation  that  specifically 
permits  the  covered  entity  to  use  or 
disclose  individually  identifiable  health 
information  lor  a(  tivities  other  ihan  to 
c;arrv  out  treatment,  payment,  or  health 
care  operations.  In  the  final  rule,  we 
permit  a  covered  entitv  to  rely  upon 
such  a  consent,  authorization,  or 
permission  to  use  or  disclose  protected 
health  intornidtion  that  it  created  or 
received  before  the  applicable 
compliance  date  of  the  regulation  for  the 
specific  activities  described  in  the 
consent,  authorization,  or  permission  as 
long  as  the  covered  entity  complies  with 
two  requirements.  First,  the  covered 
entitv  may  not  make  any  use  or 
disclosure  that  is  expressly  excluded 
from  the  consent,  authorization,  or 
p»?rmission.  Second,  the  covered  entity 
must  comply  with  all  limitations 
expressed  in  the  c:onsent,  authorization, 
(jr  permission.  Thus,  we  do  not  required 
a  covered  entitv  to  obtain  an 
authorization  that  meets  the 
requirements  of  §  164.508  to  use  or 
disclose  this  previously  obtained 
protected  health  information  so  long  as 
the  use  or  disclosure  is  i:onsistent  with 
the  requirements  of  this  section. 
However,  a  covered  entity  will  need  to 
obtain  an  authorization  that  meets  the 
requirements  of  4}  164.508.  to  the  extent 
that  It  is  required  to  obtain  an 
authorization  undt?r  this  rule,  from  an 
individual  before  it  may  use  or  disclose 
anv  protected  health  information  it 
creates  or  receives  after  the  date  by 
whiih  it  must  comply  with  this  rule. 

Additionally,  the  final  rule 
acknowledges  that  covered  entities  may 
wish  to  relv  upon  consents, 
authorizations,  or  other  express  legal 
permission  obtained  from  an  individual 
prior  to  the  applicable  compliance  date 


for  a  specific  research  project  that 
includes  the  treatment  of  individuals, 
such  as  clinical  trials.  These  consents, 
authorizations,  or  permissions  may 
specifically  permit  a  use  or  disclosure  of 
individually  identifiable  health 
information  for  purposes  of  the  project. 
Alternatively,  they  may  be  general 
consents  to  participate  in  the  project.  A 
covered  entity  may  use  or  disclose 
protected  health  information  it  created 
or  received  before  or  after  to  the 
applicable  c:ompliance  date  of  this  rule 
for  purposes  of  the  project  provided  that 
the  covered  entity  complies  with  all 
limitations  expressed  in  the  consent, 
authorization,  or  permission. 

If.  pursuant  to  tnis  section,  a  covered 
entitv  relies  upon  a  previously  obtained 
consent,  authorization,  or  other  express 
legal  permission  and  agrees  to  a  request 
for  a  restriction  by  an  individual  under 
I*  164.5221a).  any  subsequent  use  or 
disclosure  under  that  consent, 
authorization,  or  permission  must 
complv  with  the  agreed  upon  restriction 
as  well. 

We  believe  it  is  necessary  to 
grandfather  in  previously  obtained 
consents,  authorizations,  or  other 
express  legal  permissions  in  these 
circumstances  to  ensure  that  important 
functions  of  the  health  care  system  are 
not  impeded.  We  link  the  effectiveness 
of  such  consents,  authorizations,  or 
permissions  in  these  circumstances  to 
the  applicable  compliance  date  to  give 
covered  entities  sufficient  notice  of  the 
requirements  set  forth  in  §§  164.506  and 
164.508. 

The  rule  does  not  change  the  past 
effectiveness  of  consents, 
authorizations,  or  other  express  legal 
permissions  that  do  not  come  within 
this  section.  This  means  that  uses  or 
disclosures  of  individually  identifiable 
health  information  made  prior  to  the 
compliance  date  of  this  regulation  are 
not  subject  to  sanctions,  even  if  they 
were  made  pursuant  to  documents  or 
permissions  that  do  not  meet  the 
requirements  of  this  rule  or  were  made 
without  permission.  This  rule  alters 
onlv  the  future  effectiveness  of  the 
previously  obtained  consents, 
authorizations,  or  permissions.  Covered 
entities  are  not  required  to  rely  upon 
these  consents,  authorizations,  or 
permissions  and  may  obtain  new 
consents  or  authorizations  that  meet  the 
applicable  requirements  of  §§  164.506 
and  164.508. 

When  reaching  this  decision,  we 
considered  requiring  all  covered  entities 
to  obtain  new  consents  or  authorizations 
consistent  with  the  requirements  of 
§§  164.506  and  164.508  before  they 
would  be  able  to  use  or  disclose 
protected  health  information  obtained 
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after  the  compliance  date  of  these  rules. 
We  rejected  this  option  because  we 
recognize  that  covered  entities  may  not 
always  be  able  to  obtain  new  consents 
or  authorizations  consistent  with  the 
requirements  of  §§  164,506  and  164.508 
from  all  individuals  upon  whose 
information  they  rely.  We  also  refrained 
from  impeding  the  rights  of  covered 
entities  to  exercise  their  interests  in  the 
records  they  have  created.  We  do  not 
require  covered  entities  with  existing 
records  or  databases  to  destroy  or 
remove  the  protected  health  information 
for  which  they  do  not  have  valid 
consents  or  authorizations  that  meet  the 
requirements  of  §§  164,506  and  164.508. 
Covered  entities  may  rely  upon  the 
consents,  authorizations,  or  permissions 
they  obtained  from  individuals  prior  to 
the  applicable  compliance  date  of  this 
regulation  consistent  with  the 
constraints  of  those  documents  and  the 
requirements  discussed  above. 

We  note  that  if  a  covered  entity 
obtains  before  the  applicable 
compliance  date  of  this  regulation  a 
consent  that  meets  the  requirements  of 
§  164.506,  an  authorization  that  meets 
the  requirements  of  §  164,508,  or  an  IRB 
or  privacy  board  waiver  of  authorization 
that  meets  the  requirements  of 
§  164.512(i),  the  consent,  authorization, 
or  waiver  is  effective  for  uses  or 
disclosures  that  occur  after  the 
compliance  date  and  that  are  consistent 
with  the  terms  of  the  consent, 
authorization,  or  waiver. 

Section  164.534 — Compliance  Dates  for 
Initial  Implementation  of  the  Privacy 
Standards 

In  the  NPRM.  we  provided  that  a 
covered  entity  must  be  in  compliance 
with  this  subpart  not  later  than  24 
months  following  the  effective  date  of 
this  rule,  except  that  a  covered  entity 
that  is  a  small  health  plan  must  be  in 
compliance  with  this  subpart  not  later 
than  36  months  following  the  effective 
date  of  the  rule. 

The  final  rule  did  not  make  any 
substantive  changes.  The  format  is 
changed  so  as  to  more  clearly  present 
the  various  compliance  dates.  The  final 
rule  lists  the  types  of  covered  entities 
and  then  the  various  dates  that  would 
apply  to  each  of  these  entities. 

III.  Section-by-Section  Discus.sion  of 
Comments 

The  following  describes  the 
provisions  in  the  final  regulation,  and 
the  changes  we  make  to  the  proposed 
provisions  section-by-section.  Following 
each  section  are  our  responses  to  the 
comments  to  that  section.  This  section 
of  the  preamble  is  organized  to  follow 


the  corresponding  section  of  the  final 
rule,  not  the  NPRM. 

General  Comments 

We  received  many  comments  on  the 
rule  overall,  not  to  a  particular 
provision.  We  respond  to  those 
comments  here.  Similar  comments,  but 
directed  to  a  specific  provision  in  the 
proposed  rule,  are  answered  below  in 
the  corresponding  section  of  this 
preamble. 

Comments  on  the  Need  for  Privacy 
Standards,  and  Effects  of  this 
Regulation  on  Current  Protections 

Comment:  Many  commenters 
expressed  the  opinion  that  federal 
legislation  is  necessary  to  protect  the 
privacy  of  individuals"  health 
information.  One  comment  advocated 
Congressional  efforts  to  provide  a 
comprehensive  federal  health  privacv 
law  that  would  integrate  the  substance 
abuse  regulations  with  the  privacy 
regulation. 

Response:  We  agree  that 
comprehensive  privacy  legislation  is 
urgently  needed.  This  administration 
has  urged  the  Congress  to  pass  such 
legislation.  While  this  regulation  will 
improve  the  privacy  of  individuals' 
health  information,  only  legislation  can 
provide  the  full  array  of  privacv 
protection  that  individuals  need  and 
deserve. 

Comment:  Many  commenters  noted 
that  they  do  not  go  to  a  physician,  or  do 
not  completely  share  health  information 
with  their  physician,  because  they  are 
concerned  about  who  will  have  access 
to  that  information.  Many  physicians 
commented  on  their  patients'  reluctance 
to  share  information  because  of  fear  that 
their  information  will  later  be  used 
against  them. 

Response:  We  agree  that  strong  federal 
privacy  protections  are  necessary  to 
enhance  patients'  trust  in  the  health 
care  system. 

Comment:  Many  commenters 
expressed  concerns  that  this  regulation 
will  allow  access  to  health  information 
by  those  who  today  do  not  have  such 
access,  or  would  allow  their  physician 
to  disclose  information  which  may  not 
lawfully  be  disclosed  today.  Manv  of 
these  commenters  stated  that  todav. 
they  consent  to  every  disclosure  of 
health  information  about  them,  and  that 
absent  their  consent  the  privacy  of  their 
health  information  is  "absolute."  Others 
stated  that,  today,  health  information  is 
disclosed  only  pursuant  to  a  judicial 
order.  Several  commenters  were 
concerned  that  this  regulation  would 
override  stronger  state  privacy 
protection. 


Response:  This  regulation  does  not, 
and  carmot,  reduce  current  privacy 
protections.  The  stafutorv  language  of 
the  HIPAA  specifically  mandates  that 
this  regulation  does  not  preempt  state 
laws  that  are  more  protective  of  privacv. 

As  discussed  in  more  detail  in  later 
this  preamble,  while  many  people 
believe  that  they  must  be  asked 
permission  prior  to  any  release  of  health 
information  about  them,  current  laws 
generally  do  not  impose  such  a 
requirement.  Similarly,  as  discussed  in 
more  detail  later  in  this  preamble, 
judicial  review  is  required  todav  onlv 
for  a  small  proportion  of  releases  of 
health  information. 

Comment:  Many  commenters  asserted 
that  today,  medical  records  "belong"  to 
patients.  Others  asserted  that  patients 
own  their  medical  information  and 
health  care  providers  and  insurance 
companies  who  maintain  health  records 
should  be  viewed  as  custodians  of  the 
patients'  property. 

Response:  We  do  not  intend  to  change 
current  law  regarding  ownership  of  or 
responsibility  for  medical  records.  In 
developing  this  rule  we  reviewed 
current  law  on  this  and  related  issues, 
and  built  on  that  foundation. 

L'nder  state  laws,  medical  records  are 
often  the  property  of  the  health  care 
provider  or  medical  facility  that  created 
them.  Some  state  laws  also  provide 
patients  with  access  to  medical  records 
or  an  ownership  interest  in  the  health 
information  in  medical  records. 
However,  these  laws  do  not  divest  the 
health  care  provider  or  the  medical 
facility  of  its  ownership  interest  in 
medical  records.  These  statutes 
typically  provide  a  patient  the  right  to 
inspect  or  copy  health  information  from 
the  medical  record,  but  not  the  right  to 
take  the  provider's  (jriginal  copv  of  an 
item  in  the  medical  record  If  a 
particular  state  law  provides  greater 
ownership  rights,  this  regulation  leaves 
such  rights  in  place. 

Comment:  Some  commenters  argued 
that  the  use  and  disclosure  of  sensitive 
personal  information  must  be  strictly 
regulated,  and  violation  of  such 
regulations  should  subject  an  entitv  to 
significant  penalties  and  sanctions 

Response:  We  agree,  and  share  the 
commenters'  concern  that  the  penalties 
in  the  HIPAA  statute  are  not  sufficient 
to  fully  protect  individuals'  privacy 
interests.  The  need  for  stronger 
penalties  is  among  the  reasons  we 
believe  Congress  should  pass 
comprehensive  privacv  legislation. 

Comment:  Many  commenters 
expressed  the  opinion  that  the  proposed 
ruled  should  provide  stricter  privacy 
protections. 
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Response:  We  received  nearly  52.000 

( omments  on  the  proposed  regulation, 
and  make  substantial  changes  to  the 
proposal  in  response  to  those 
comments.  Manv  of  these  changes  will 
strengthen  the  protections  that  were 
proposed  in  the  NIPRM. 

Commt^nt:  Manv  comments  express 
concerns  that  their  health  information 
will  be  given  to  their  employers. 

Responsf  We  agree  that  employer 
access  to  health  information  is  a 
particular  concern  In  this  final 
regulation,  we  make  significant  changes 
to  the  NPRM  that  clarifv  and  provide 
additional  safeguards  governing  when 
and  how  the  health  plans  covered  bv 
this  regulation  may  disclose  health 
information  to  employers. 

Comment  Several  commenters  argued 
that  individuals  should  be  able  to  sue 
tor  breach  of  privacy. 

Response  We  agree,  but  do  not  have 
the  legislative  authority  to  grant  a 
private  right  of  a(  tion  to  sue  under  this 
statute  Onlv  Congress  can  grant  that 
right 

Objections  to  Government  Access  to 
Protected  Health  Information 

Comment:  Many  commenters  urged 
the  Department  not  to  create  a 
government  database  of  health 
information,  or  a  tracking  svstem  that 
would  enable  the  government  to  track 
individuals  health  information. 

Response  This  regulation  does  not 
create  such  a  database  or  tracking 
svstem.  nor  does  it  enable  future 
creation  of  such  a  database.  This 
regulation  describes  the  ways  in  which 
health  plans,  health  care  clearinghouses, 
and  certain  health  care  pro\iders  may 
use  and  disclose  identifiable  health 
information  with  and  without  the 
individual's  consent. 

(jymment:  Many  commenters  objected 
to  govt-rnment  access  to  or  control  over 
their  health  information,  which  they 
believe  the  proposed  regulation  would 
provide. 

Response:  This  regulation  does  not 
increase  current  government  access  to 
health  information  This  rule  sets 
minimum  privacv  standards.  It  does  not 
require  disclosure  of  health  information, 
other  than  to  the  subject  of  the  records 
or  for  enforcement  of  this  rule.  Health 
plans  and  health  care  providers  are  free 
til  use  their  own  professional  ethics  and 
judgement  to  adopt  stricter  policies  for 
disclosing  health  information. 

Comment-  Some  commenters  viewed 
the  NPRM  as  creating  fewer  hurdles  for 
government  acc:ess  to  protected  health 
information  than  for  access  to  protected 
health  information  by  private 
nrganizations.  Some  health  care 
providers  commented  that  the  NPRM 


would  impose  substantial  new 
restrictions  on  private  sector  use  and 
disclosure  of  protected  health 
information,  but  would  make 
government  access  to  protected  health 
information  easy  One  consumer 
advocacv  group  made  the  same 
observation. 

Response:  We  acknowledge  that  many 
of  the  national  prioritv  purposes  for 
which  we  allow  disclosure  of  protected 
health  information  without  consent  or 
authorizatiim  are  for  government 
func:fions.  and  that  many  of  the 
governmental  recipients  of  such 
information  are  not  governed  by  this 
rule.  It  is  the  role  of  government  to 
undertake  fiinctions  in  the  broader 
putilic  interest,  such  as  public  health 
activities,  law  enforcement, 
identification  of  deceased  individuals 
through  coroners'  offi{;es.  and  military 
activities.  It  is  these  public  purposes 
which  can  sometimes  outweigh  an 
individual's  privacy  interest.  In  this 
rule,  we  specify  the  circumstances  in 
whi(  h  that  balance  is  tipped  toward  the 
public:  interest  with  respect  to  health 
information  We  discuss  tht^  rationale 
behind  each  of  thc;se  permitted 
disclosure's  in  the  relevant  preamble 
sections  below. 

Miscellaneous  Comments 

Comment:  Many  c:ommenters  objected 
to  the  establishment  of  a  unique 
identifier  for  health  care  or  other 
purposes 

Response:  This  regulation  does  not 
c:reate  an  identifier.  We  assume  these 
comments  refer  to  the  unique  health 
identifier  that  Congress  direc:ted  the 
Secretar\'  to  promulgate  under 
sectionl  1  7.t(b)  of  the  Social  Security 
Act.  added  bv  section  2f)2  of  the  HIPAA 
Because  of  the  public  concerns  about 
such  an  identifier,  in  the  summer  of 
1448  Vice  President  (.Jore  announced 
that  the  Administration  would  not 
promulgate  such  a  regulation  until 
comprehensive  medical  privac:y 
protections  were  in  plac:e.  In  the  fall  of 
that  \cMr.  C^cjngress  prohibited  the 
Department  from  promulgating  such  an 
identifier,  and  that  prohibition  remains 
m  place  Ttn'  Department  has  no  plans 
to  promulgate  a  unique  health  identifier. 

Comment  Many  commenters  asked 
that  we  withdraw  the  proposed 
regulation  and  not  publish  a  final  rule. 

Response:  Under  section  264  of  the 
HIPAA.  the  Secretary  is  required  by 
Congrfss  to  promulgate  a  regulation 
tstahlishiiig  standards  for  health 
information  privacv.  Further,  for  the 
reasons  explained  throughout  this 
preamble  above,  we  believe  that  the 
need  to  protect  health  information 


privacy  is  urgent  and  that  this 
rt!gulation  is  in  the  public's  interest. 

Comment:  Many  commenters  express 
the  opinion  that  their  consent  should  be 
required  for  all  disclosure  of  their  health 
information. 

Response:  We  agree  that  consent 
should  be  required  prior  to  release  of 
health  information  for  many  purposes, 
and  impose  such  a  requirement  in  this 
regulation.  Requiring  consent  prior  to 
all  release  of  health  information, 
however,  would  unduly  jeopardize 
public  safety  and  make  many  operations 
of  the  health  care  system  impossible. 
For  example,  requiring  consent  prior  to 
release  of  health  information  to  a  public 
health  official  who  is  attempting  to  track 
the  source  of  an  outbreak  or  epidemic 
could  endanger  thousands  of  lives. 
Similarlv.  requiring  consent  before  an 
oversight  official  could  audit  a  health 
plan  would  make  detection  of  health 
care  fraud  all  but  impossible;  it  could 
take  health  plans  months  or  years  to 
locate  and  obtain  the  consent  of  all 
current  and  past  enrollees.  and  the 
health  plan  would  not  have  a  strong 
incentive  to  do  so.  These  uses  of 
medical  information  are  clearly  in  the 
public  interest. 

In  this  regulation,  we  must  balance 
individuals'  privacy  interests  against  the 
legitimate  public  interests  in  certain 
uses  of  health  information.  Where  there 
is  an  important  public  interest,  this 
regulation  imposes  procedural 
safeguards  that  must  be  met  prior  to 
release  of  health  information,  in  lieu  of 
a  requirement  for  consent.  In  some 
instances  the  procedural  safeguards 
consist  of  limits  on  the  circumstances  in 
which  information  may  be  disclosed,  in 
others  the  safeguards  consist  of  limits 
on  what  information  may  be  disclosed, 
and  in  other  cases  we  require  some  form 
of  legal  process  {e.g.,  a  warrant  or 
subpoena)  prior  to  release  of  health 
information.  We  also  allow  disclosure  of 
health  information  without  consent 
where  other  law  mandates  the 
disclosures.  Where  such  other  law 
exists,  another  public  entity  has  made 
the  determination  that  the  public 
interests  outweigh  the  individual's 
privacv  interests,  and  we  do  not  upset 
that  determination  in  this  regulation.  In 
short,  we  tailor  the  safeguards  to  match 
the  specific  nature  of  the  public 
purpose  The  specific  safeguards  are 
explained  in  each  section  of  this 
regulation  below. 

Comment:  Many  comments  address 
matters  not  relevant  to  this  regulation, 
such  as  alternative  fuels,  hospital 
reimbursement,  and  gulf  war  syndrome. 

Response:  These  and  similar  matters 
are  not  relevant  to  this  regulation  and 
will  not  be  addressed  further. 
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Comment:  A  few  commenters 
questioned  why  this  level  of  detail  is 
needed  in  response  to  the  HIPAA 
Congressional  mandate. 

Response:  This  level  of  detail  is 
necessary  to  ensure  that  individuals' 
rights  with  respect  to  their  health 
information  are  clear,  while  also 
ensuring  that  information  necessary  for 
important  public  functions,  such  as 
protecting  public  health,  promoting 
biomedical  research,  fighting  health  care 
fraud,  and  notifying  family  members  in 
disaster  situations,  will  not  be  impaired 
by  this  regulation.  We  designed  this  rule 
to  reflect  current  practices  and  change 
some  of  them.  The  comments  and  our 
fact  finding  revealed  the  complexity  of 
current  health  information  practices, 
and  we  believe  that  the  complexity 
entailed  in  reflecting  those  practices  is 
better  public  policy  than  a  perhaps 
simpler  rule  that  disturbed  important 
information  flows. 

Comment:  A  few  comments  stated 
that  the  goal  of  administrative 
simplification  should  never  override  the 
privacy  of  individuals. 

Response:  We  believe  that  privacy  is 
a  necessary  component  of 
administrative  simplification,  not  a 
competing  interest. 

Comment:  At  least  one  commenter 
said  that  the  goal  of  administrative 
simplification  is  not  well  served  by  the 
proposed  rule. 

Response:  Congress  recognized  that 
privacy  is  a  necessary  component  of 
administrative  simplification.  The 
standardization  of  electronic  health 
information  mandated  by  the  HIPAA 
that  make  it  easier  to  share  that 
information  for  legitimate  purposes  also 
make  the  inappropriate  sharing  of  that 
information  easier.  For  this  reason. 
Congress  included  a  mandate  for 
privacy  standards  in  this  section  of  the 
HIPAA.  Without  appropriate  privacy 
protections,  public  fear  and  instances  of 
abuse  would  make  it  impossible  for  us 
to  take  full  advantage  of  the 
administrative  and  costs  benefits 
inherent  in  the  administrative 
simplification  standards. 

Comment:  At  least  one  commenter 
asked  us  to  require  psychotherapists  to 
assert  any  applicable  legal  privilege  on 
patients'  behalf  when  protected  health 
information  is  requested. 

Response:  Whether  and  when  to 
assert  a  claim  of  privilege  on  a  patient's 
behalf  is  a  matter  for  other  law  and  for 
the  ethics  of  the  individual  health  care 
provider.  This  is  not  a  decision  that  can 
or  should  be  made  by  the  federal 
government. 

Comment:  One  cormnenter  called  for 
HHS  to  consider  the  privacy  regulation 
in  conjunction  with  the  other  HIPAA 


standards.  In  particular,  this  comment 
focused  on  the  belief  that  the  Security 
Standards  should  be  compatible  with 
the  existing  and  emerging  health  care 
and  information  technology  industry 
standards. 

Response:  We  agree  that  both  this 
regulation  and  the  final  Security 
Regulation  should  be  compatible  with 
existing  and  emerging  technology 
industry'  standards.  This  regulation  is 
"technology  neutral.  "  We  do  not 
mandate  the  use  of  any  particular 
technologies,  but  rather  set  standards 
which  can  be  met  through  a  \ariety  of 
means. 

Comment:  Several  commenters 
claimed  that  the  statutory  authority 
given  under  HIPAA  cannot  provide 
meaningful  privacy  protections  because 
many  entities  with  access  to  protected 
health  information,  such  as  employers, 
worker's  compensation  carriers,  and  life 
insurance  companies,  are  not  covered 
entities.  These  commenters  expressed 
support  for  comprehensive  legislation  to 
close  many  of  the  existing  loopholes. 

Response:  We  agree  with  the 
commenters  that  comprehensive 
legislation  is  necessary  to  provide  full 
privacy  protection  and  have  called  for 
members  of  Congress  to  pass  such 
legislation  to  prevent  unauthorized  and 
potentially  harmful  uses  and  disclosures 
of  information. 

Part  160 — Subpart  A — General 
Provisions 

Section  160.103— Definitions 

Business  Associate 

The  response  to  comments  on  the 
definition  of  "business  partner." 
renamed  in  this  rule  as  "business 
associate."  is  included  in  the  response 
to  comments  on  the  requirements  for 
business  associates  in  the  preamble 
discussion  of  §  164.504. 

Covered  Entity 

Comment:  A  number  of  commenters 
urged  the  Department  to  expand  or 
clarify  the  definition  of  "covered  entity" 
to  include  certain  entities  other  than 
health  care  clearinghouses,  health  plans, 
and  health  care  providers  who  conduct 
standard  transactions.  For  example, 
several  commenters  asked  that  the 
Department  generally  expand  the  scope 
of  the  rule  to  cover  all  entities  that 
receive  or  maintain  individually 
identifiable  health  information:  others 
specifically  urged  the  Department  to 
cover  employers,  marketing  firms,  and 
legal  entities  that  have  access  to 
individually  identifiable  health 
information.  Some  commenters  asked 
that  life  insurance  and  casualty 
insurance  carriers  be  considered 


covered  entities  for  purposes  of  this 
rule.  One  commenter  recommended  that 
Pharmacy  Benefit  Management  (PBM) 
companies  be  considered  covered 
entities  so  that  they  may  use  and 
disclose  protected  health  information 
without  authorization. 

In  addition,  a  few  commenters  asked 
the  Department  to  clarif\'  that  the 
definition  includes  providers  who  do 
not  directly  conduct  electronic 
transactions  if  another  entity,  such  as  a 
billing  service  or  hospital,  does  so  on 
their  behalf. 

Response:  We  understand  that  manv 
entities  may  use  and  disclose 
individually  identifiable  health 
information.  However,  our  jurisdiction 
under  the  statute  is  limited  to  health 
plans,  health  care  clearinghouses,  and 
health  care  providers  who  transmit  any 
health  information  electronically  in 
connection  with  any  of  the  standard 
financial  or  administrative  transac:tions 
in  section  11 73(a)  of  the  Act.  These  are 
the  entities  referred  to  in  section 
1173(a)(1)  of  the  Act  and  thus  listed  in 
§  160.103  of  the  final  rule. 
Consequently,  once  protected  health 
information  leaves  the  purview  of  one  of 
these  covered  entities,  their  business 
associates,  or  other  related  entities  (such 
as  plan  sponsors),  the  information  is  no 
longer  afforded  protection  under  this 
rule.  We  again  highlight  the  need  for 
comprehensive  federal  legislation  to 
eliminate  such  gaps  in  privacy 
preelection. 

We  also  provide  the  following 
clarifications  with  regard  to  specific 
entities. 

We  clarifv'  that  employers  and 
marketing  firms  are  not  covered  entities. 
However,  emplovers  may  be  plan 
sponsors  of  a  group  health  plan  that  is 
a  covered  entit\'  under  the  rule.  In  such 
a  case,  specific  requirements  apply  to 
the  group  health  plan.  See  the  preamble 
on  ?5 164.504  for  a  discussion  of  specific 
"firewall"  and  other  organizational 
requirements  for  group  health  plans  and 
their  employer  sponsors.  The  final  rule 
also  contains  provisions  addressing 
when  an  insurance  issuer  providing 
benefits  under  a  group  health  plan  may 
disclose  summary  health  information  to 
a  plan  sponsor. 

With  regard  to  life  and  casualty 
insurers,  we  understand  that  such 
benefit  providers  may  use  and  disclose 
individually  identifiable  health 
information.  However.  Congress  did  not 
include  life  insurers  and  c:asualty 
insurance  carriers  as  "health  plans  '  for 
the  purposes  of  this  rule  and  therefore 
thev  are  not  covered  entities.  See  the 
discussion  regarding  the  definition  of 
"health  plan"  and  excepted  benefits. 
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In  addition,  we  clarifv'  that  a  PBM  is 
a  covered  entity  only  to  the  extent  that 
it  meets  the  definition  of  one  or  more  of 
the  entities  Usted  in  §  160.102.  When 
providing  services  to  patients  through 
managed  care  networks,  it  is  Hkely  that 
a  PBM  is  acting  as  a  business  associate 
of  a  health  plan,  and  may  thus  use  and 
disclose  protected  health  information 
pursuant  to  the  relevant  provisions  of 
this  rule.  PBMs  may  also  be  business 
associates  of  health  care  providers.  See 
the  preamble  sections  on  §§  164.502, 
164.504.  and  164.506  for  discussions  of 
the  specific  requirements  related  to 
business  associates  and  consent 

Lastly,  we  clarify  that  health  care 
providers  who  do  not  submit  HIPAA 
transactions  in  standard  form  beconu* 
covered  by  this  rule  when  other  entities, 
such  as  a  billing  service  or  a  hospital, 
transmit  standard  electronic 
transactions  on  their  behalf  The 
provider  could  not  circumvent  these 
requirements  by  assigning  the  task  to  a 
contractor. 

Comment:  Many  commenters  urged 
the  Department  to  restrict  or  clarify  the 
definition  of  "covered  entity"  to 
exclude  certain  entities,  such  as 
department-operated  hospitals  (public 
hospitals);  state  Crime  Victim 
(Compensation  Programs:  employers; 
and  certain  lines  of  insurers,  such  as 
workers'  compensation  insurers, 
property  and  casualty  insurers, 
reinsurers,  and  stop-loss  insurers.  One 
commenter  expressed  concern  that 
clergy,  religious  prac:titioners,  and  other 
faith-based  service  providers  would 
have  to  abide  by  the  rule  and  asked  that 
the  Department  exempt  prayer  healing 
and  non-medical  health  care. 

Response:  The  Secretarv  provides  the 
following  clarifications  in  response  to 
these  comments.  To  the  extent  that  a 
"department-operated  hospital"  meets 
the  definition  of  a  "health  care 
provider"  and  conducts  any  of  the 
standard  transactions,  it  is  a  covered 
entity  for  the  purposes  of  this  rule.  We 
agree  that  a  state  Crime  Victim 
Compensation  Program  is  not  a  covered 
entity  if  it  is  not  a  health  care  provider 
that  conducts  standard  transactions, 
health  plan,  or  health  care 
clearinghouse  Further,  as  described 
above,  employers  are  not  covered 
entities. 

In  addition,  we  agree  that  workers' 
compensation  insurers,  property  and 
casualty  insurers,  reinsurers,  and  stop- 
loss  insurers  are  not  covered  entities,  as 
they  do  not  meet  the  statutor\-  definition 
of  "health  plan."  .See  further  discussicjn 
in  the  preamble  on  §  160.103  regarding 
the  definition  of  "health  plan  " 
However,  activities  related  to  ceding, 
securing,  or  placing  a  contract  for 


reinsurance,  including  stop-loss 
insurance,  are  health  care  operations  in 
the  final  rule.  As  such,  reinsurers  and 
stop-loss  insurers  may  obtain  protected 
health  information  from  covered 
entities. 

.Also,  in  response  to  the  comment 
regarding  religious  practitioners,  the 
Department  clarifies  that  "health  care" 
as  defined  under  the  rule  does  not 
include  methods  of  healing  that  are 
solely  spiritual.  Therefore,  clergy  or 
other  religious  practitioners  that  provide 
solely  religious  healing  services  are  not 
health  care  providers  within  the 
meaning  of  this  rule,  and  consequently 
not  covered  entities  for  the  purposes  of 
this  rule. 

Comment:  A  few  commenters 
expressed  general  uncertainty  and 
requested  clarification  as  to  whether 
certain  entities  were  covered  entities  for 
the  purposes  of  this  rule.  One 
commenter  was  uncertain  as  to  whether 
the  rule  applies  to  certain  social  servit;e 
entities,  in  addition  to  clinical  social 
workers  that  the  commenter  believes  are 
providers.  Other  commenters  asked 
whether  researchers  or  non- 
governmental entities  that  collect  and 
analyze  patient  data  to  monitor  and 
evaluate  quality  of  care  are  covered 
entities.  Another  commenter  requested 
clarification  regarding  the  definition's 
application  to  public  health  agencies 
that  also  are  health  care  providers  as 
well  as  how  the  rule  affects  public 
health  agencies  in  their  data  collection 
from  covered  entities. 

Response:  Whether  the  professionals 
described  in  these  comments  are 
covered  by  this  rule  depends  on  the 
activities  they  undertake,  not  on  their 
profession  or  degree.  The  definitions  in 
this  rule  are  based  on  activities  and 
functions,  not  titles.  For  example,  a 
social  ser\  ice  worker  whose  activities 
meet  this  rule's  definition  of  health  care 
will  be  a  health  care  provider  If  that 
social  service  worker  also  transmits 
information  in  a  standard  HIPAA 
transaction,  he  or  she  will  be  a  covered 
health  entity  under  this  rule.  Another 
social  service  worker  may  provide 
services  that  do  not  meet  the  rules 
definition  of  health  care,  or  mav  not 
transmit  information  in  a  standard 
transaction.  Such  a  social  service 
worker  is  not  a  covered  entity  under  this 
rule.  Similarly,  researchers  in  and  of 
themselves  are  not  covered  entities. 
However,  researchers  may  also  be  health 
care  providers  if  they  provide  health 
c;are.  in  such  cases,  the  persons,  or 
entities  in  their  role  as  health  care 
providers  mav  be  covered  entities  if 
they  conduct  standard  transactions. 

With  regard  to  public  health  agencies 
that  are  also  health  care  providers,  the 


health  care  provider  'component  "  of 
the  agency  is  the  covered  entity  if  that 
component  conducts  standard 
transactions.  See  discussion  of  "health 
care  components'"  below.  As  to  the  data 
collection  activities  of  a  public  health 
agency,  the  final  rule  in  §  164.512(b) 
permits  a  covered  entity  to  disclose 
protected  health  information  to  public 
health  authorities  under  specified 
circumstances,  and  permits  public 
health  agencies  that  are  also  covered 
entities  to  use  protected  health 
information  for  these  purposes.  See 
§  164.512(b)  for  further  details. 

Comment:  A  few  commenters 
requested  that  the  Department  clarify 
that  device  manufacturers  are  not 
covered  entities.  They  stated  that  the 
proposal  did  not  provide  enough 
guidance  in  cases  where  the 
■"manufacturer  supplier"  has  only  one 
part  of  its  business  that  acts  as  the 
"supplier.  "  and  additional  detail  is 
needed  about  the  relationship  of  the 
""supplier  component"  of  the  company 
to  the  rest  of  the  business.  Similarly, 
another  commenter  asserted  that  drug, 
biologies,  and  device  manufacturers 
should  not  be  covered  entities  simply  by 
virtue  of  their  manufacturing  activities. 

Response:  We  clarify  that  if  a  supplier 
manufacturer  is  a  Medicare  supplier, 
then  it  is  a  health  care  provider,  and  it 
is  a  covered  entity  if  it  conducts 
standard  transactions.  Further,  we 
clarif\'  that  a  manufacturer  of  supplies 
related  to  the  health  of  a  particular 
individual,  e.g.,  prosthetic  devices,  is  a 
health  care  provider  because  the 
manufacturer  is  providing  '"health  care" 
as  defined  in  the  rule.  However,  that 
manufacturer  is  a  covered  entity  only  if 
it  conducts  standard  transactions.  We 
do  not  intend  that  a  manufacturer  of 
supplies  that  are  generic  and  not 
customized  or  otherwise  specificallv 
designed  for  particular  individuals,  e.g.. 
ace  bandages  for  a  hospital,  is  a  health 
care  provider.  Such  a  manufacturer  is 
not  providing  "health  care  "  as  defined 
in  the  rule  and  is  therefore  not  a  covered 
entity.  We  note  that,  even  if  such  a 
manufacturer  is  a  covered  entity,  it  may 
be  an  ""indirect  treatment  provider" 
under  this  rule,  and  thus  not  subject  to 
all  of  the  rule"s  requirements. 

With  regard  to  a  ""supplier 
component,  "  the  final  rule  addresses  the 
status  of  the  unit  or  unit(s)  of  a  larger 
entity  that  constitute  a  "health  care 
component.  "  See  further  discussion 
under  §  164.504  of  this  preamble. 

Finally,  we  clarify  that  drug, 
biologies,  and  device  manufacturers  are 
not  health  care  providers  simply  by 
virtue  of  their  manufacturing  activities. 
The  manufacturer  must  be  providing 
health  care  consistent  with  the  final 
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rule's  definition  in  order  to  be 
considered  a  health  care  provider. 

Comment:  A  few  commenters  asked 
that  the  Department  clarify  that 
pharmaceutical  manufacturers  are  not 
covered  entities.  It  was  explained  that 
pharmaceutical  manufactiu-ers  provide 
support  and  guidance  to  doctors  and 
patients  with  respect  to  the  proper  use 
of  their  products,  provide  free  products 
for  doctors  to  distribute  to  patients,  and 
operate  charitable  programs  that  provide 
pharmaceutical  drugs  to  patients  who 
cannot  afford  to  buy  the  drugs  they 
need. 

Response:  A  pharmaceutical 
manufacturer  is  only  a  covered  entity  if 
the  manufacturer  provides  "health  care" 
according  to  the  rule's  definition  and 
conducts  standard  transactions.  In  the 
above  case,  a  pharmaceutical 
manufacturer  that  provides  support  and 
guidance  to  doctors  and  patients 
regarding  the  proper  use  of  their 
products  is  providing  "health  care"  for 
the  purposes  of  this  rule,  and  therefore, 
is  a  health  care  provider  to  the  extent 
that  it  provides  such  services.  The 
pharmaceutical  manufacturer  that  is  a 
health  care  provider  is  only  a  covered 
entity,  however,  if  it  conducts  standard 
transactions.  We  note  that  this  rule 
permits  a  covered  entity  to  disclose 
protected  health  information  to  any 
person  for  treatment  purposes,  without 
specific  authorization  from  the 
individual.  Therefore,  a  covered  health 
care  provider  is  permitted  to  disclose 
protected  health  information  to  a 
pharmaceutical  manufacturer  for 
treatment  purposes.  Providing  free 
samples  to  a  health  care  provider  does 
not  in  itself  constitute  health  care.  For 
further  analysis  of  pharmacy  assistance 
programs,  see  response  to  comment  on 
§164,501,  definition  of  "payment." 

Comment:  Several  commenters  asked 
about  the  definition  of  "covered  entity" 
and  its  application  to  health  care 
entities  within  larger  organizations. 

Response:  A  detailed  discussion  of 
the  final  rule's  organizational 
requirements  and  firewall  restrictions 
for  "health  care  components"  of  larger 
entities,  as  well  as  for  affiliated,  and 
other  entities  is  foimd  at  the  discussion 
of  §  164.504  of  this  preamble.  The 
following  responses  to  comments 
provide  additional  information  with 
respect  to  particular  "component 
entity"  circumstances. 

Comment:  Several  commenters  asked 
that  we  clarify  the  definition  of  covered 
entity  to  state  that  with  respect  to 
persons  or  organizations  that  provide 
health  care  or  have  created  health  plans 
but  are  primarily  engaged  in  other 
unrelated  businesses,  the  term  "covered 
entity"  encompasses  only  the  health 


care  components  of  the  entity. 
Similarly,  others  recommended  that 
only  the  component  of  a  government 
agency  that  is  a  provider,  health  plan,  or 
clearinghouse  should  be  considered  a 
covered  entity. 

Other  commenters  requested  that  we 
revise  proposed  §  160.102  to  apply  only 
to  the  component  of  an  entity  that 
engages  in  the  transactions  specified  in 
the  rule.  Commenters  stated  that 
companies  should  remain  free  to 
employ  licensed  health  care  providers 
and  to  enter  into  corporate  relationships 
with  provider  institutions  without  fear 
of  being  considered  to  be  a  covered 
entity.  Another  commenter  suggested 
that  the  regulation  not  apply  to  the 
provider-employee  or  employer  when 
neither  the  provider  nor  the  company 
are  a  covered  entity. 

Some  commenters  specifically  argued 
that  the  definition  of  "covered  entity" 
did  not  contemplate  an  integrated 
health  care  system  and  one  commenter 
stated  that  the  proposal  would  disrupt 
the  multi-disciplinary,  collaborative 
approach  that  many  take  to  health  care 
today  by  treating  all  components  as 
separate  entities.  Commenters. 
therefore,  recommended  that  the  rule 
treat  the  integrated  entity,  not  its 
constituent  parts,  as  the  covered  entity. 

A  few  commenters  asked  that  the 
Department  further  clarif\'  the  definition 
with  respect  to  the  unique 
organizational  models  and  relationships 
of  academic  medical  centers  and  their 
parent  universities  and  the  rules  that 
govern  information  exchange  within  the 
institution.  One  commenter  asked 
whether  faculty  physicians  who  are 
paid  by  a  medical  school  or  faculty 
practice  plan  and  who  are  on  the 
medical  staff  of,  but  not  paid  directly 
by,  a  hospital  are  included  within  the 
covered  entity.  Another  commenter 
stated  that  it  appears  that  only  the 
health  center  at  an  academic  institution 
is  the  covered  entity.  Uncertainty  was 
also  expressed  as  to  whether  other 
components  of  the  institution  that  might 
create  protected  health  information  only 
incidentally  through  the  conduct  of 
research  would  also  be  covered. 

Response:  The  Department 
understands  that  in  today's  health  care 
industry,  the  relationships  among  health 
care  entities  and  non-health  care 
organizations  are  highly  complex  and 
varied.  Accordingly,  the  final  rule  gives 
covered  entities  some  flexibility  to 
segregate  or  aggregate  its  operations  for 
purposes  of  the  application  of  this  rule. 
The  new  component  entity  provision 
can  be  found  at  §§  164.504(b)-(c).  In 
response  to  the  request  for  clarification 
on  whether  the  rule  would  apply  to  a 
research  component  of  the  covered 


entity,  we  point  out  that  if  the  research 
activities  fall  outside  of  the  health  care 
component  they  would  not  be  subject  to 
the  rule.  One  organization  may  have  one 
or  several  "health  care  component(s)"" 
that  each  perform  one  or  more  of  the 
health  care  functions  of  a  covered 
entity,  i.e..  health  care  provider,  health 
plan,  health  care  clearinghouse.  In 
addition,  the  final  rule  permits  covered 
entities  that  are  affiliated,  i.e..  share 
common  ownership  or  control,  to 
designate  themselves,  or  their  health 
care  components,  together  to  be  a  single 
covered  entity  for  purposes  of  the  rule. 

It  appears  from  tne  comments  that 
there  is  not  a  common  understanding  of 
the  meaning  of  "integrated  delivery 
system."'  Arrangements  that  apply  this 
label  to  themselves  operate  and  share 
information  many  different  ways,  and 
may  or  may  not  be  financially  fir 
clinically  integrated.  In  some  erases, 
multiple  entities  hold  themselves  out  as 
one  enterprise  and  engage  together  in 
clinical  or  financial  activities  In  others, 
separate  entities  share  information  but 
do  not  provide  treatment  together  or 
share  financial  risk.  Many  health  care 
providers  participatp  in  more  than  one 
such  arrangement. 

Therefore,  we  do  nfit  include  a 
separate  category'  of  "covered  entity" 
under  this  rule  for  "integrated  delivery 
systems"  but  instead  accommodate  the 
operations  of  these  varied  arrangements 
through  the  functional  provisions  of  the 
rule.  For  example,  covered  entities  that 
operate  as  ""organized  health  care 
arrangements"  as  defined  in  this  rule 
mav  share  protected  health  information 
for  the  operation  of  such  arrangement 
without  becoming  business  associates  of 
one  another.  Similarly,  the  regulation 
does  not  require  a  business  associate 
arrangement  when  protected  health 
information  is  shared  for  purposes  of 
providing  treatment.  The  application  of 
this  rule  to  any  particular  "integrated 
system"  will  depend  on  the  nature  of 
the  common  activities  the  participants 
in  the  system  perform.  When  the 
participants  in  such  an  arrangement  are 
""affiliated"  as  defined  in  this  rule,  they 
may  consider  themselves  a  single 
covered  entity  (see  §  164.  504). 

The  arrangements  between  academic 
health  centers,  faculty  practice  plans. 
universities,  and  hospitals  are  similarly 
diverse.  We  cannot  describe  a  blanket 
rule  that  covers  all  such  arrangements. 
The  application  of  this  rule  will  depend 
on  the  purposes  for  which  the 
participants  in  such  arrangements  share 
protected  health  information,  whether 
some  or  all  participants  are  under 
common  ownership  or  control,  and 
similar  matters.  We  note  that  physicians 
who  have  staff  privileges  at  a  covered 
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hospital  do  not  become  part  of  that 
hospital  covered  entity  by  virtue  of 
having  such  privileges. 

We  reject  tne  recommendation  to 
apply  the  rule  only  to  components  of  an 
entity  that  engage  in  the  transactions. 
This  would  omit  as  covered  entities,  for 
example,  the  health  plan  components 
that  do  not  directly  engage  in  the 
transactions,  including  components  that 
engage  in  important  health  pl& 
functions  such  as  coverage 
determinations  and  quality  review. 
Indeed,  we  do  not  believe  that  the 
statute  permits  this  result  with  respect 
to  health  plans  or  health  care 
clearinghouses  as  a  matter  of  negative 
implication  from  section  1172(a)(3).  We 
clarify  that  only  a  health  care  provider 
must  conduct  transactions  to  be  a 
covered  entity  for  purposes  of  this  rule. 

We  also  clarif\'  tnat  Health  care 
providers  (such  as  doctors  or  nurses) 
who  work  for  a  larger  organization  and 
do  not  conduct  transactions  on  their 
own  behalf  are  workforce  members  of 
the  covered  entity,  not  covered  entities 
themselves. 

Comment:  A  few  commenters  asked 
the  Department  to  clarify  the  definition 
to  provide  that  a  multi-line  insurer  that 
sells  insurance  coverages,  some  of 
which  do  and  others  which  do  not  meet 
the  definition  of  "health  plan,"  is  not  a 
covered  entity  with  respect  to  actions 
taken  in  connection  with  coverages  that 
are  not  "health  plans." 

Response:  The  final  rule  clarifies  that 
the  requirements  below  apply  only  to 
the  organizational  unit  or  units  of  the 
organization  that  are  the  "health  care 
component"  of  a  covered  entity,  where 
the  "covered  functions"  are  not  the 
primarv'  functions  of  the  entity. 
Therefore,  for  a  multi-line  insurer,  the 
"health  care  component"  is  the 
insurance  line(s)  that  conduct,  or 
support  the  conduct  of.  the  health  care 
function  of  the  covered  entity.  Also,  it 
should  be  noted  that  excepted  benefits, 
such  as  life  insurance,  are  not  included 
in  the  definition  of  "health  plan."  (See 
preamble  discussion  of  §  164.504). 

Comment:  A  conmienter  questioned 
whether  the  Health  Care  Financing 
Administration  (HCFA)  is  a  covered 
entity  and  how  HCFA  will  share  data 
with  Medicare  managed  care 
organizations.  The  commenter  also 
questioned  why  the  regulation  must 
apply  to  Medicaid  since  the  existing 
Medicaid  statute  requires  that  states 
have  privacy  standards  in  place.  It  was 
also  requested  that  the  Department 
provide  a  definition  of  "health  plan"  to 
clarify  that  state  Medicaid  Programs  are 
considered  as  such. 

Response:  HCFA  is  a  covered  entity 
because  it  administers  Medicare  and 


Medicaid,  which  are  both  listed  in  the 
statute  as  health  plans.  Medicare 
managed  care  organizations  are  also 
covered  entities  under  this  regulation. 
As  noted  elsewhere  in  this  preamble, 
covered  entities  that  jointly  administer 
a  health  plan,  such  as  Medicare  -^ 
Choice,  are  both  covered  entities,  and 
are  not  business  associates  of  each  other 
by  virtue  of  such  joint  administration. 

We  do  not  exclude  state  Medicaid 
programs.  Congress  explicitly  included 
the  Medicaid  program  as  a  covered 
health  plan  in  the  HIPAA  statute. 

Comment:  A  commenter  asked  the 
Department  to  pmvide  detailed 
guidance  as  to  when  providers,  plans, 
and  clearinghouses  become  covered 
entities.  The  commenter  provided  the 
following  example:  if  a  provider  submits 
claims  only  in  paper  form,  and  a 
coordination  of  benefits  (COB) 
transaction  is  created  due  to  other 
insurance  coverage,  will  the  original 
provider  need  to  be  notified  that  the 
claim  is  now  in  electronic  form,  and 
that  it  has  become  a  covered  entity? 
Another  commenter  voiced  concern  as 
to  whether  physicians  who  do  not 
conduct  electronic  transactions  would 
become  covered  entities  if  another 
entity  using  its  records  downstream 
transmits  information  in  connection 
with  a  standard  transaction  on  their 
behalf. 

Response:  We  clarif\'  that  health  care 
providers  who  submit  the  transactions 
in  standard  electronic  form,  health 
plans,  and  health  care  clearinghouses 
are  covered  entities  if  thev  meet  the 
respective  definitions  Health  care 
providers  become  subject  to  the  rule  if 
they  conduct  standard  transactions.  In 
the  above  example,  the  health  care 
provider  would  not  be  a  covered  entity 
if  the  coordination  of  benefits 
transaction  was  generated  by  a  payor. 

We  also  clarify  that  health  care 
providers  who  do  not  submit 
transactions  in  standard  form  become 
covered  by  this  rule  when  other  entities, 
such  as  a  billing  service  or  a  hospital, 
transmit  standard  electronic 
transactions  on  the  providers'  behalf. 
However,  where  the  downstream 
transaction  is  not  conducted  on  behalf 
of  the  health  care  provider,  the  provider 
does  not  become  a  covered  entity  due  to 
the  downstream  transaction. 

Comment:  Several  commenters 
discussed  the  relationship  between 
section  1 179  of  the  Act  and  the  privacy 
regulations.  One  commenter  suggested 
that  HHS  retain  the  statement  that  a 
covered  entity  means  "the  entities  to 
which  part  C  of  title  XI  of  the  Act 
applies."  In  particular,  the  commenter 
observed  that  section  1179  of  the  Act 
provides  that  part  C  of  title  XI  of  the  Act 


does  not  apply  to  financial  institutions 
or  to  entities  acting  on  behalf  of  such 
institutions  that  are  covered  by  the 
section  1179  exemption.  Thus,  under 
the  definition  of  covered  entity,  they 
comment  that  financial  institutions  and 
other  entities  that  come  within  the 
scope  of  the  section  1179  exemption  are 
appropriately  not  covered  entities. 

Other  commenters  maintained  that 
section  1 1 79  of  the  Act  means  that  the 
Act's  privacy  requirements  do  not  apply 
to  the  request  for,  or  the  use  or 
disclosure  of,  information  by  a  covered 
entity  with  respect  to  payment:  (a)  For 
transferring  receivables;  (b)  for  auditing; 
(c)  in  connection  with — (i)  a  customer 
dispute;  or  (ii)  an  inquiry  from  or  to  a 
customer;  (d)  in  a  communication  to  a 
customer  of  the  entity  regarding  the 
customer's  transactions  payment  card, 
account,  check,  or  electronic  funds 
transfer;  (e)  for  reporting  to  consumer 
reporting  agencies;  or  (f)  for  complying 
with:  (i)  a  civil  or  criminal  subpoena;  or 
(ii)  a  federal  or  state  law  regulating  the 
entity.  These  companies  expressed 
concern  that  the  proposed  rule  did  not 
include  the  full  text  of  section  1179 
when  discussing  the  list  of  activities 
that  were  exempt  from  the  rule's 
requirements.  Accordingly,  they 
recommended  including  in  the  final 
rule  either  a  full  listing  of  or  a  reference 
to  section  1179's  full  list  of  exemptions. 
Furthermore,  these  firms  opposed 
applying  the  proposed  rule's  minimum 
necessary  standard  for  disclosure  of 
protected  health  information  to 
financial  institutions  because  of  section 
1179. 

These  commenters  suggest  that  in 
light  of  section  1179.  HHS  lacks  the 
authority  to  impose  restrictions  on 
financial  institutions  and  other  entities 
when  they  engage  in  activities  described 
in  that  section.  One  commenter 
expressed  concern  that  even  though 
proposed  §  164.510(1)  would  have 
permitted  covered  entities  to  disclose 
certain  information  to  financial 
institutions  for  banking  and  payment 
processes,  it  did  not  state  clearly  that 
financial  institutions  and  other  entities 
described  in  section  1179  are  exempt 
from  the  rule's  requirements. 

Response:  We  interpret  section  1179 
of  the  Act  to  mean  that  entities  engaged 
in  the  activities  of  a  financial 
institution,  and  those  acting  on  behalf  of 
a  financial  institution,  are  not  subject  to 
this  regulation  when  they  are  engaged  in 
authorizing,  processing,  clearing, 
settling,  billing,  transferring, 
reconciling,  or  collecting  payments  for  a 
financial  institution.  The  statutory 
reference  to  12  U.S.C.  3401  indicates 
that  Congress  chose  to  adopt  the 
definition  of  financial  institutions  found 
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in  the  Right  to  Financial  Privacy  Act, 
which  defines  financial  institutions  as 
any  office  of  a  bank,  savings  bank,  card 
issuer,  industrial  loan  company,  trust 
company,  savings  association,  building 
and  loan,  homestead  association, 
cooperative  bank,  credit  imion,  or 
consumer  finance  institution  located  in 
the  United  States  or  one  of  its 
Territories.  Thus,  when  we  use  the  term 
"financial  institution"  in  this 
regulation,  we  turn  to  the  definition 
with  which  Congress  provided  us.  We 
interpret  this  provision  to  mean  that 
when  a  financial  institution,  or  its  agent 
on  behalf  of  the  financial  institution, 
conducts  the  activities  described  in 
section  1179,  the  privacy  regulation  will 
not  govern  the  activity. 

If,  however,  these  activities  are 
performed  by  a  covered  entity  or  by 
another  entity,  including  a  financial 
institution,  on  behalf  of  a  covered 
entity,  the  activities  are  subject  to  this 
rule.  For  example,  if  a  bank  operates  the 
accounts  payable  system  or  other  "back 
office"  functions  for  a  covered  health 
care  provider,  that  activity  is  not 
described  in  section  1 1 79.  In  such 
instances,  because  the  bank  would  meet 
the  rule's  definition  of  "business 
associate."  the  provider  must  enter  into 
a  business  associate  contract  with  the 
bank  before  disclosing  protected  health 
information  pursuant  to  this 
relationship.  However,  if  the  same 
provider  maintains  an  account  through 
which  he/she  cashes  checks  from 
patients,  no  business  associate  contract 
would  be  necessary  because  the  bank's 
activities  are  not  undertaken  for  or  on 
behalf  of  the  covered  entity,  and  fall 
within  the  scope  of  section  1179.  In  part 
to  give  effect  to  section  1179,  in  this  rule 
we  do  not  consider  a  financial 
institution  to  be  acting  on  behalf  of  a 
covered  entity  when  it  processes 
consumer-conducted  financial 
transactions  by  debit,  credit  or  other 
payment  caird,  clears  checks,  initiates  or 
processes  electronic  funds  transfers,  or 
conducts  any  other  activity  that  directly 
facilitates  or  effects  the  transfer  of  funds 
for  compensation  for  health  care. 

We  do  not  agree  with  the  comment 
that  section  1179  of  the  Act  means  that 
the  privacy  regulation's  requirements 
cannot  apply  to  the  activities  listed  in 
that  section;  rather,  it  means  that  the 
entities  expressly  mentioned,  financial 
institutions  (as  defined  in  the  Right  to 
Financial  Privacy  Act),  and  their  agents 
that  engage  in  the  listed  activities  for  the 
financial  institution  are  not  within  the 
scope  of  the  regulation.  Nor  do  we 
interpret  section  1 1 79  to  support  an 
exemption  for  disclosiu-es  to  financial 
institutions  from  the  minimum 
necessary'  provisions  of  this  regulation. 


Comment:  One  commenter 
recommended  that  HHS  include  a 
definition  of  "entity"  in  the  final  rule 
because  HIPAA  did  not  define  it.  The 
commenter  explained  that  in  a  modern 
health  care  envfronment,  the 
organization  acting  as  the  health  plan  or 
health  care  provider  may  involve  many 
interrelated  corporate  entities  and  that 
this  could  lead  to  difficulties  in 
determining  what  "entities"  are  actually 
subject  to  the  regulation. 

Response:  We  reject  the  commenters 
suggestion.  We  believe  it  is  clear  in  the 
final  rule  that  the  entities  subject  to  the 
regulation  are  those  listed  at  §  160.102. 
However,  we  acknowledge  that  how  the 
rule  applies  to  integrated  or  other 
complex  health  systems  needs  to  be 
addressed;  we  have  done  so  in  §  164.504 
and  in  other  provisions,  such  as  those 
addressing  organized  health  care 
arrangements. 

Comment:  The  preamble  should 
clarify  that  self-insured  group  health 
and  workmen's  compensation  plans  are 
not  covered  entities  or  business 
partners. 

Response:  In  the  preamble  to  the 
proposed  rule  we  stated  that  certain 
types  of  insurance  entities,  such  as 
workers'  compensation,  would  not  be 
covered  entities  under  the  rule.  We  do 
not  change  this  position  in  this  final 
rule.  The  statutory  definition  of  health 
plan  does  not  include  workers' 
compensation  products,  and  the 
regulatory  definition  of  the  term 
specifically  excludes  them.  However. 
HIPAA  specifically  includes  most  group 
health  plans  within  the  definition  of 
"health  plan." 

Comment:  A  health  insurance  issuer 
asserted  that  health  insurers  and  third 
party  administrators  are  usually 
required  by  employers  to  submit  reports 
describing  the  volume,  amount,  payee, 
basis  for  services  rendered,  types  of 
claims  paid  and  services  for  which 
payment  was  requested  on  behalf  of  it 
covered  employees.  They  recommended 
that  the  rule  permit  the  disclosure  of 
protected  health  information  for  such 
purposes. 

Response:  We  agree  that  health  plans 
should  be  able  to  disclose  protected 
health  information  to  employers 
sponsoring  health  plans  under  certain 
circumstances.  Section  164.504(f) 
explains  the  conditions  under  which 
protected  health  information  may  be 
disclosed  to  plan  sponsors.  We  believe 
that  this  provision  gives  sponsors  access 
to  the  information  they  need,  but 
protects  individual's  information  to  the 
extent  possible  under  our  legislative 
authority. 


Group  Health  Plan 

For  response  to  comments  relating  to 
"group  health  plan."  see  the  response  to 
comments  on  "health  plan"  below  and 
the  response  to  comments  on  §  164.504. 

Health  Care 

Comment:  A  number  of  commenters 
asked  that  we  include  disease 
management  activities  and  other  similar 
health  improvement  programs,  such  as 
preventive  medicine,  health  education 
services  and  maintenance,  health  and 
case  management,  and  risk  assessment, 
in  the  definition  of  "health  care." 
Commenters  maintained  that  the  rule 
should  avoid  limiting  technological 
advances  and  new  health  care  trends 
intended  to  improve  patient  "health 
care." 

Response:  Review  of  these  and  other 
comments,  and  our  fact-finding, 
indicate  that  there  are  multiple, 
different,  understandings  of  the 
definition  of  these  terms.  Therefore, 
rather  than  create  a  blanket  rule  that 
includes  such  terms  in  or  excludes  such 
terms  from  the  definition  of  "health 
care."  we  define  health  care  based  on 
the  underlying  activities  that  constitute 
health  care.  The  activities  described  by 
these  commenters  are  considered 
"health  care"  under  this  rule  to  the 
extent  that  they  meet  this  functional 
definition.  Listing  activities  by  label  or 
title  would  create  the  risk  that  important 
activities  would  be  left  out  and,  given 
the  lack  of  consensus  on  what  these 
terms  mean,  could  also  create 
confusion. 

Comment:  Several  coimnenters  urged 
that  the  Department  clarify  that  the 
activities  necessar\'  to  procure  and 
distribute  eyes  and  eye  tissue  will  not 
be  hampered  by  the  rule.  Some  of  these 
commenters  explicitly  requested  that  we 
include  "eyes  and  eye  tissue"  in  the  list 
of  procurement  biologicals  as  well  as 
"eye  procurement"  in  the  definition  oi 
"health  care."  In  addition,  it  was  argued 
that  "administration  to  patients"  be 
excluded  in  the  absence  of  a  clear 
definition.  Also,  commenters 
recommended  that  the  definition 
include  other  activities  associated  with 
the  transplantation  of  organs,  such  as 
processing,  screening,  and  distribution. 

Response:  We  delete  from  the 
definition  of  "health  care"  activities 
related  to  the  procurement  or  banking  of 
blood,  sperm,  organs,  or  any  other  tissue 
for  administration  to  patients.  We  do  so 
because  persons  who  make  such 
donations  are  not  seeking  to  be  treated, 
diagnosed,  or  assessed  or  otherwise 
seeking  health  care  for  themselves,  but 
are  seeking  to  contribute  to  the  health 
care  of  others.  In  addition,  the  nature  of 
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these  activities  entails  a  unique  kind  nf 
information  sharing  and  tracking 
necessan'  to  safeguard  the  nation's 
organ  and  blood  supply,  and  those 
seeking  to  donate  are  aware  that  this 
information  sharing  will  occur. 
Consequently,  such  procurement  or 
banking  activities  are  not  considered 
health  care  and  the  organizations  that 
perform  such  activities  are  not 
considered  health  care  providers  for 
purposes  of  this  rule. 

With  respect  to  disclosure  of 
protected  health  information  by  covered 
entities  to  facilitate  cadaveric  organ  and 
tissue  donation,  the  final  rule  e.xplicitly 
permits  a  covered  entity  to  disclose 
protected  health  information  without 
authorization,  consent,  or  agreement  to 
organ  procurement  organizations  or 
other  entities  engaged  in  the 
procurement,  banking,  or 
transplantation  (jf  cadaveric  organs, 
eyes,  or  tissue  for  the  purpose  of 
facilitating  donation  and 
transplantation.  See  ^  164  512(h).  We  do 
not  include  blood  or  sperm  banking  in 
this  provision  because,  for  those 
activities,  there  is  direct  contact  with 
the  donor,  and  thus  opportunity  to 
obtain  the  individual's  authorization. 

Comment:  A  large  number  of 
commenters  urged  that  the  term 

"assessment  "  be  included  in  the  list  of 
services  in  the  definition,  as 

"assessment  "  is  used  to  determine  the 
baseline  health  status  of  an  individual. 
It  was  explained  that  assessments  are 
conducted  in  the  initial  step  of 
diagnosis  and  treatment  of  a  patient.  If 
assessment  is  not  included  in  the  list  of 
services,  they  pointed  out  that  the 
services  provided  by  occupational 
health  nurses  and  employee  health 
information  may  not  be  covered. 

Response:  We  agree  and  have  added 
the  term  'assessment  "  to  the  definition 
to  clarif\-  that  this  activity  is  considered 

health  care"  for  the  purposes  of  the 
rule. 

Comment:  One  commenter  asked  that 
we  revise  the  definition  to  explicitlv 
exclude  plasmapheresis  from  paragraph 
(3)  of  the  definition.  It  was  explained 
that  plasmapheresis  centers  do  not  have 
direct  access  to  health  care  recipients  or 
their  health  information,  and  that  the 
limited  health  information  collected 
about  plasma  donors  is  not  used  to 
provide  health  care  services  as  indicated 
bv  the  definition  of  health  care 

Response:  We  address  the 
commenters'  concerns  by  removing  the 
provision  related  to  procurement  and 
banking  of  human  products  from  the 
definition. 


Health  ('are  Clearinghouse 

Comment:  The  largest  set  of 
comments  relating  to  health  care 
clearinghouses  focused  on  our  proposal 
to  exempt  health  care  clearinghouses 
from  the  patient  notice  and  access  rights 
provisions  of  the  regulation.  In  our 
NPRM.  we  proposed  to  exempt  health 
care  clearinghouses  from  certain 
provisions  of  the  regulation  that  deal 
with  the  covered  entities'  notice  of 
information  practices  and  consumers' 
rights  to  inspect,  copy,  and  amend  their 
records  The  rationale  for  this 
exemption  was  based  on  our  belief  that 
health  care  clearinghouses  engage 
primarily  in  business-to-business 
transactions  and  do  not  initiate  or 
maintain  direct  relationships  with 
individuals.  We  proposed  this  position 
with  the  caveat  that  the  exemptions 
would  be  void  for  any  health  care 
clearinghouse  that  had  direct  contact 
with  individuals  in  a  capacity  other 
than  that  of  a  business  partner.  In 
addition,  we  indicated  that,  in  most 
instances,  clearinghouses  also  would  be 
considered  business  partners  under  this 
rule  and  would  be  bound  by  their 
contracts  with  covered  plans  and 
providers.  They  also  would  be  subject  to 
the  notice  of  information  practices 
developed  by  the  plans  and  providers 
with  whom  they  contract. 

Commenters  stated  that,  although 
health  care  ( learinghouses  do  not  have 
direct  contact  with  individuals,  they  do 
have  individually  identifiable  health 
information  that  mav  be  subject  to 
misuse  or  inappropiriate  di.sclosure. 
They  expressed  concern  that  we  were 
proposing  to  e.xempt  health  care 
clearinghou.ses  from  all  or  many  aspects 
of  the  regulation.  These  commenters 
suggested  that  we  either  delete  the 
exemption  or  make  it  very  narrow, 
specific  and  explicit  in  the  final 
regulatory  text. 

C'learinghouse  commenters,  on  the 
other  hand,  were  in  agreement  with  our 
proposal,  including  the  exemption 
provision  and  the  provision  that  the 
exemption  is  voided  when  the  entity 
does  have  direct  contact  with 
individuals.  They  also  stated  that  a 
health  care  clearinghouse  that  has  a 
direct  contact  with  individuals  is  no 
longer  a  health  care  clearinghouse  as 
defined  and  should  be  subject  to  all 
requirements  of  the  regulation. 

Response:  In  the  final  rule,  where  a 
c:learinghouse  creates  or  receives 
protected  health  information  as  a 
business  associate  of  another  covered 
entity,  we  maintain  the  exemption  for 
health  care  clearinghouses  from  certain 
provisions  of  the  regulation  dealing 
with  the  notice  of  information  practices 


and  patient's  direct  access  rights  to 
inspect,  copy  and  amend  records 
(§§  164.524  and  164.526),  on  the 
grounds  that  a  health  care  clearinghouse 
is  engaged  in  business-to-business 
operations,  and  is  not  dealing  directly 
with  individuals.  Moreover,  as  business 
associates  of  plans  and  providers,  health 
care  clearinghouses  are  bound  by  the 
notices  of  information  practices  of  the 
covered  entities  with  whom  they 
contract. 

Where  a  health  care  clearinghouse 
creates  or  receives  protected  health 
information  other  than  as  a  business 
associate,  however,  it  must  comply  with 
all  the  standards,  requirements,  and 
implementation  specifications  of  the 
rule.  We  describe  and  delimit  the  exact 
nature  of  the  exemption  in  the 
regulatory  text.  See  §  164.500(b).  We 
will  monitor  developments  in  this 
sector  should  the  basic  business-to- 
business  relationship  change. 

Comment:  A  number  of  comments 
relate  to  the  proposed  definition  of 
health  care  clearinghouse.  Many 
commenters  suggested  that  we  expand 
the  definition.  They  suggested  that 
additional  types  of  entities  be  included 
in  the  definition  of  health  care 
clearinghouse,  specifically  medical 
transcription  services,  bilUng  services, 
coding  services,  and  "intermediaries." 
One  commenter  suggested  that  the 
definition  be  expanded  to  add  entities 
that  receive  standard  transactions, 
process  them  and  clean  them  up,  and 
then  send  them  on,  without  converting 
them  to  any  standard  format.  Another 
commenter  suggested  that  the  health 
care  clearinghouse  definition  be 
expanded  to  include  entities  that  do  not 
perform  translation  but  may  receive 
protected  health  information  in  a 
standard  format  and  have  access  to  that 
information.  Another  commenter  stated 
that  the  list  of  covered  entities  should 
include  any  organization  that  receives 
or  maintains  individually  identifiable 
health  information.  One  organization 
recommended  that  we  expand  the 
health  care  clearinghouse  definition  to 
include  the  concept  of  a  research  data 
clearinghouse,  which  would  collect 
individually  identifiable  health 
information  ftxim  other  covered  entities 
to  generate  research  data  files  for  release 
as  de-identified  data  or  with  appropriate 
confidentiality  safeguards.  One 
commenter  stated  that  HHS  had  gone 
beyond  Congressional  intent  by 
including  billing  services  in  the 
definition. 

Response:  We  cannot  expand  the 
definition  of  "health  care 
clearinghouse"  to  cover  entities  not 
covered  by  the  definition  of  this  term  in 
the  statute.  In  the  final  regulation,  we 
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make  a  number  of  changes  to  address 
public  comments  relating  to  definition. 
We  modify  the  definitien  of  health  care 
clearinghouse  to  conform  to  the 
definition  published  in  the  Transactions 
Rule  (with  the  addition  of  a  few  words, 
as  noted  above).  We  clarify  in  the 
preamble  that,  while  the  term  "health 
care  clearinghouse"  may  have  other 
meanings  and  connotations  in  other 
contexts,  for  purposes  of  this  regulation 
an  entity  is  considered  a  health  care 
clearinghouse  only  to  the  extent  that  it 
actually  meets  the  criteria  in  our 
definition.  Entities  performing  other 
functions  but  not  meeting  the  criteria  for 
a  health  care  clearinghouse  are  not 
clearinghouses,  although  they  may  be 
business  associates.  Billing  services  are 
included  in  the  regulatory  definition  of 
"health  care  clearinghouse,"  if  they 
perform  the  specified  clearinghouse 
functions.  Although  we  have  not  added 
or  deleted  any  entities  fi"om  our  original 
definition,  we  will  monitor  industry 
practices  and  may  add  other  entities  in 
the  future  as  changes  occur  in  the  health 
system. 

Comment:  Several  commenters 
suggested  that  we  clarify  that  an  entity 
acting  solely  as  a  conduit  through  which 
individually  identifiable  health 
information  is  transmitted  or  through 
which  protected  health  information 
flows  but  is  not  stored  is  not  a  covered 
entity,  e.g.,  a  telephone  company  or 
Internet  Service  Provider.  Other 
commenters  indicated  that  once  a 
transaction  leaves  a  provider  or  plan 
electronically,  it  may  flow  through 
several  entities  before  reaching  a 
clearinghouse.  They  asked  that  the 
regulation  protect  the  information  in 
that  interim  stage,  just  as  the  security 
NPRM  established  a  chain  of  trust 
arrangement  for  such  a  network.  Others 
noted  that  these  "conduit"  entities  are 
likely  to  be  business  partners  of  the 
provider,  clearinghouse  or  plan,  and  we 
should  clarify  that  they  are  subject  to 
business  partner  obligations  as  in  the 
proposed  Security  Rule. 

Response:  We  clarify  that  entities 
acting  as  simple  and  routine 
communications  conduits  and  carriers 
of  information,  such  as  telephone 
companies  and  Internet  Service 
Providers,  are  not  clearinghouses  as 
defined  in  the  rule  unless  they  carry  out 
the  functions  outlined  in  our  definition. 
Similarly,  we  clarify  that  value  added 
networks  and  switches  are  not  health 
care  clearinghouses  luiless  they  carr>' 
out  the  functions  outlined  in  the 
definition,  and  clarify  that  such  entities 
may  be  business  associates  if  they  meet 
the  definition  in  the  regulation. 

Comment:  Several  commenters, 
including  the  large  clearinghouses  and 


their  trade  associations,  suggested  that 
we  not  treat  health  care  clearinghouses 
as  playing  a  dual  role  as  covered  entity 
and  business  partner  in  the  final  rule 
because  such  a  dual  role  causes 
confusion  as  to  which  rules  actually 
apply  to  clearinghouses.  In  their  view, 
the  definition  of  health  care 
clearinghouse  is  sufficiently  clear  to 
stand  alone  and  identif\'  a  health  care 
clearinghouse  as  a  covered  entity,  and 
allows  health  care  clearinghouses  to 
operate  under  one  consistent  set  of 
rules. 

Response:  For  reasons  explained  in 
§  164.504  of  this  preamble,  we  do  not 
create  an  exception  to  the  business 
associate  requirements  when  the 
business  associate  is  also  a  covered 
entity.  We  retain  the  concept  that  a 
health  care  clearinghouse  may  be  a 
covered  entity  and  a  business  associate 
of  a  covered  entity  under  the  regulation. 
As  business  associates,  they  would  be 
bound  by  their  contracts  with  covered 
plans  and  providers. 

Health  Care  Provider 

Comment:  One  commenter  pointed 
out  that  the  preamble  referred  to  the 
obligations  of  providers  and  did  not  use 
the  term,  "covered  entity,"  and  thus 
created  ambiguity  about  the  obligations 
of  health  care  providers  who  may  be 
employed  by  persons  other  than  covered 
entities,  e.g.,  pharmaceutical  companies. 
It  was  suggested  that  a  better  reading  of 
the  statute  and  rule  is  that  where  neither 
the  provider  nor  the  company  is  a 
covered  entity,  the  rule  does  not  impose 
an  obligation  on  either  the  provider- 
employee  or  the  employer. 

Response:  We  agree.  We  use  the  term 
"covered  entity"  whenever  possible  in 
the  final  rule,  except  for  the  instances 
where  the  final  rule  treats  the  entities 
differently,  or  where  use  of  the  term 
"health  care  provider"  is  necessary  for 
purposes  of  illustrating  an  example. 

Comment:  Several  commenters  stated 
that  the  proposal's  definition  was  broad, 
unclear,  and/or  confusing.  Further,  we 
received  many  comments  requesting 
clarification  as  to  whether  specific 
entities  or  persons  were  "health  care 
providers"  for  the  purposes  of  our  rule. 
One  commenter  questioned  whether 
affiliated  members  of  a  health  care 
group  (even  though  separate  legal 
entities)  would  be  considered  as  one 
primary  health  care  provider. 

Response:  We  permit  legally  distinct 
covered  entities  that  share  common 
ownership  or  control  to  designate 
themselves  together  to  be  a  single 
covered  entity.  Such  organizations  may 
promulgate  a  single  shared  notice  of 
information  practices  and  a  consent 


form.  For  more  detailed  information,  see 
the  preamble  discussion  of  §  164.504(d). 

We  understand  the  need  for 
additional  guidance  on  whether  specific 
entities  or  persons  are  health  care 
providers  under  the  final  rule.  We 
provide  guidance  below  and  will 
provide  additional  guidance  as  the  rule 
is  implemented. 

Comment:  One  commenter  observed 
that  sections  1171(3),  1861(s)  and 
1861(u)  of  the  Act  do  not  include 
pharmacists  in  the  definition  of  health 
care  provider  or  pharmacist  ser\ices  in 
the  definition  of  ""medical  or  other 
health  services,"  and  questioned 
whether  pharmacists  were  co\ert'd  by 
the  rule. 

Response:  The  statutory  definition  of 
"health  care  pro\'ider  "  at  section 
1171(3)  includes  "any  other  person  or 
organization  who  furnishes,  bills,  or  is 
paid  for  health  care  in  the  normal 
course  of  business."  Pharmacists' 
services  are  clearly  within  this  statutory 
definition  of  "heahh  care.'"  There  is  no 
basis  for  excluding  pharmacists  who 
meet  these  statutory  criteria  from  this 
regulation. 

Comment:  Some  commenters 
recommended  that  the  scope  of  the 
definition  be  broadened  or  clarified  to 
cover  additional  persons  or 
organizations.  Several  commenters 
argued  for  expanding  the  reach  of  the 
health  care  provider  definition  to  cover 
entities  such  as  state  and  local  public 
health  agencies,  maternity  support 
services  (provided  by  nutritionists, 
social  workers,  and  public  health  nurses 
and  the  Special  Supplemental  Nutrition 
Program  for  Women.  Infants  and 
Children),  and  those  companies  that 
conduct  cost-effectiveness  reviews,  risk 
management,  and  benchmarking 
studies.  One  commenter  queried 
whether  auxiliary  providers  such  as 
child  play  therapi.sts.  and  speech  and 
language  therapists  are  considered  to  be 
health  care  providers.  Other 
commenters  questioned  whether 
"alternative"  or  "complementary" 
providers,  such  as  naturopathic 
physicians  and  acupuncturists  would  be 
considered  health  care  providers 
covered  by  the  rule. 

Response:  As  with  other  aspects  of 
this  rule,  we  do  not  define  "health  care 
provider"  based  on  the  title  or  label  of 
the  professional.  The  professional 
activities  of  these  kinds  of  providers 
vary;  a  person  is  a  "health  care 
provider"  if  those  activities  are 
consistent  with  the  rule's  definition  of 
"health  care  provider."  Thus,  health 
care  providers  include  persons,  such  as 
those  noted  by  the  commenters,  to  the 
extent  that  they  meet  the  definition.  We 
note  that  health  care  providers  are  only 
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subject  to  this  rule  if  they  conduct 
certain  transactions.  See  the  definition 
of  "covered  entity." 

However  companies  that  conduct 
cost-effectiveness  reviews,  risk 
management,  and  benchmarking  studies 
are  not  health  care  providers  for  the 
purposes  of  this  rule  unless  they 
perform  other  functions  that  meet  the 
definition.  These  entities  would  be 
business  associates  if  they  perform  such 
activities  on  behalf  of  a  covered  entitv 

Comment  Another  commenter 
recommended  that  the  Secretary  expand 
the  definition  of  health  care  provider  to 
cover  health  care  providers  wht) 
transmit  or  "or  receive"  any  health  care 
information  in  electronic  form 

Response:  We  do  not  accept  this 
suggestion.  Section  1172(a)(3)  states  that 
providers  that  "transmit"  health 
information  in  connection  with  one  of 
the  HIP.\.-\  transactions  are  covered,  but 
does  not  use  the  term  "receive"  or  a 
similar  term. 

Comment:  Some  comments  related  to 
online  companies  as  health  care 
providers  and  covered  entities  One 
commenter  argued  that  there  was  no 
reason  "why  an  Internet  pharmacy 
should  not  also  be  covered"  by  the  rule 
as  a  health  care  provider.  Another 
commenter  stated  that  online  health 
care  service  and  content  companies, 
including  online  medical  record 
companies,  should  be  covered  bv  the 
definition  of  health  care  provider. 
Another  commenter  pointed  out  that  the 
definitions  of  covered  entities  cover 
"Internet  providers  who  bill'  or  are 
■paid'  for  health  care  services  or 
supplies,  but  not  those  who  finance 
those  ser\'ices  in  other  wavs.  such  as 
through  sale  of  identifiable  health 
information  or  advertising."  It  was 
pointed  out  that  thousands  of  Internet 
sites  use  information  provided  by 
individuals  who  access  the  sites  for 
marketing  or  other  purposes. 

Response:  We  agree  that  online 
companies  are  covered  entities  under 
the  rule  if  they  otherwise  meet  the 
definition  of  health  care  provider  or 
health  plan  and  satisfy  the  other 
requirements  of  the  rule,  i.e..  providers 
must  also  transmit  health  information  in 
electronic  form  in  connection  with  a 
HIPAA  transaction.  We  restate  here  the 
language  in  the  preamble  to  the 
proposed  rule  that  "An  individual  or 
organization  that  bills  and/or  is  paid  for 
health  care  ser\ices  or  supplies  in  the 
normal  course  of  business,  such  as 
*    *   *  an  "online"  pharmacy  accessible 
on  the  Internet,  is  also  a  health  care 
provider  for  purposes  of  this  statute" 
(64  FR  59930). 

Comment:  We  received  many 
comments  related  to  the  reference  to 


"health  clinic  or  licensed  health  care 
professional  located  at  a  school  or 
business  in  the  preamble's  discussion  of 
"health  care  provider."  It  was  stated 
that  including  "licensed  health  care 
professionals  located  at  a  school  or 
business  "  highlights  the  need  for  these 
individuals  to  understand  they  have  the 
authority  to  disclose  information  to  the 
Social  Security  Administration  (SSA) 
without  authorization 

However,  several  commenters  urged 
HHS  to  create  an  exception  for  or  delete 
that  reference  in  the  preamble 
discussion  to  primarv  and  secondarv 
schools  because  of  emplover  or  business 
partner  relationships.  One  federal 
agency  suggested  that  the  reference 
"licensed  health  care  professionals 
located  at  a  |school|"  be  deleted  from 
the  preamble  because  the  definition  of 
health  care  provider  does  not  include  a 
reference  to  schools.  The  commenter 
also  suggested  that  the  Secretary 
consider:  adding  language  to  the 
preamble  to  clarif\  that  the  rules  do  not 
apply  to  clinics  or  school  health  care 
providers  that  only  maintain  records 
that  have  been  excepted  from  the 
definition  of  protefled  health 
information,  adding  an  exception  to  the 
definition  of  covered  entities  for  those 
schools,  and  limiting  paperwork 
requirements  for  these  schools.  Another 
commenter  argued  for  deleting 
references  to  schools  because  the 
proposed  rule  appeared  to  supersede  or 
create  ambiguity  as  to  the  Family 
Educational  Rights  and  Privacv  Act 
(FERPA).  which  gives  parents  the  right 
to  access  "education  "  and  health 
records  of  their  unemancipated  minor 
children.  However,  in  contrast,  one 
commenter  supported  the  inclusion  of 
health  care  professionals  who  provide 
ser\ices  at  schools  or  businesses. 

Response:  We  realize  that  our 
discussion  of  schools  in  the  NPRM  may 
have  been  confusing.  Therefore,  we 
address  these  concerns  and  set  forth  our 
policy  regarding  protected  health 
information  in  educational  agencies  and 
institutions  in  the  "Relationship  to 
Other  Federal  Laws  "  discussion  of 
FERPA,  above. 

Comment:  Many  commenters  urged 
that  direct  contat;t  with  the  patient  be 
necessary  for  an  entity  to  be  considered 
a  health  care  provider.  Commenters 
suggested  that  persons  and 
organizations  that  are  remote  to  the 
patient  and  have  no  direct  contact 
should  not  be  considered  health  care 
providers.  Several  commenters  argued 
that  the  definition  of  health  care 
provider  covers  a  person  that  provides 
health  care  services  or  supplies  onlv 
when  the  provider  furnishes  to  or  bills 
the  patient  directly.  It  was  stated  that 


the  Secretary  did  not  intend  that 
manufacturers,  such  as  pharmaceutical, 
biologies,  and  device  manufacturers, 
health  care  suppliers,  medical-surgical 
supply  distributors,  healthcare  vendors 
that  offer  medical  record  documentation 
templates  and  that  typically  do  not  deal 
directly  with  the  patient,  be  considered 
health  care  providers  and  thus  covered 
entities.  However,  in  contrast,  one 
commenter  argued  that,  as  an  in  vitro 
diagnostics  manufacturer,  it  should  be 
covered  as  a  health  care  provider. 

Response:  We  disagree  with  the 
comments  that  urged  that  direct 
dealings  with  an  individual  be  a 
prerequisite  to  meeting  the  definition  of 
health  care  provider.  Many  providers 
included  in  the  statutory  definition  of 
provider,  such  as  clinical  labs,  do  not 
have  direct  contact  with  patients. 
Further,  the  use  and  disclosure  of 
protected  health  information  by  indirect 
treatment  providers  can  have  a 
significant  effect  on  individuals' 
privacy.  We  acknowledge,  however,  that 
providers  who  treat  patients  only 
indirectly  need  not  have  the  full  array 
of  responsibilities  as  direct  treatment 
providers,  and  modify  the  NPRM  to 
make  this  distinction  with  respect  to 
several  provisions  (see,  for  example 
§  164.506  regarding  consent).  We  also 
clarif\-  that  manufacturers  and  health 
care  suppliers  who  are  considered 
providers  by  Medicare  are  providers 
under  this  rule. 

Comment:  Some  commenters 
suggested  that  blood  centers  and  plasma 
donor  centers  that  collect  and  distribute 
source  plasma  not  be  considered 
covered  health  care  providers  because 
the  centers  do  not  provide  "health  care 
services"  and  the  blood  donors  are  not 
"patients  "  seeking  health  care. 
Similarly,  commenters  expressed 
concern  that  organ  procurement 
organizations  might  be  considered 
health  care  providers. 

Response:  We  agree  and  have  deleted 
from  the  definition  of  "health  care  "  the 
term  "procurement  or  banking  of  blood, 
sperm,  organs,  or  any  other  tissue  for 
administration  to  patients."  See  prior 
discussion  under  "health  care." 

Comment:  Several  commenters 
proposed  to  restrict  coverage  to  only 
those  providers  who  furnished  and  were 
paid  for  services  and  supplies.  It  was 
argued  that  a  salaried  employee  of  a 
covered  entity,  such  as  a  hospital-based 
provider,  should  not  be  covered  by  the 
rule  because  that  provider  would  be 
subject  both  directly  to  the  rule  as  a 
covered  entity  and  indirectly  as  an 
employee  of  a  covered  entity. 

Response:  The  "dual"  direct  and 
indirect  situation  described  in  these 
comments  can  arise  only  when  a  health 
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care  provider  conducts  standard  HIPAA 
transactions  both  for  itself  and  for  its 
employer.  For  example,  when  the 
services  of  a  provider  such  as  a  hospital- 
based  physician  are  billed  through  a 
standard  HIPAA  transaction  conducted 
for  the  employer,  in  this  example  the 
hospital,  the  physician  does  not  become 
a  covered  provider.  Only  when  the 
provider  uses  a  standard  transaction  on 
its  own  behalf  does  he  or  she  become  a 
covered  health  care  provider.  Thus,  the 
result  is  typically  as  suggested  by  this 
commenter.  When  a  hospital-based 
provider  is  not  paid  directly,  that  is, 
when  the  standard  HIPAA  transaction  is 
not  on  its  behalf,  it  will  not  become  a 
covered  provider. 

Comment:  Other  commenters  argued 
that  an  employer  who  provides  health 
care  services  to  its  employees  for  whom 
it  neither  bills  the  employee  nor  pays 
for  the  health  care  should  not  be 
considered  health  care  providers 
covered  by  the  proposed  rule. 

Response:  We  clarify  that  the 
employer  may  be  a  health  care  provider 
under  the  rule,  and  may  be  covered  by 
the  rule  if  it  conducts  standard 
transactions.  The  provisions  of 
§  164.504  may  also  apply. 

Comment:  Some  commenters  were 
confused  about  the  preamble  statement: 
"in  order  to  implement  the  principles  in 
the  Secretary's  Reconunendations,  we 
must  impose  any  protections  on  the 
health  care  providers  that  use  and 
disclose  the  information,  rather  than  on 
the  researcher  seeking  the  information," 
with  respect  to  the  rule's  policy  that  a 
researcher  who  provides  care  to  subjects 
in  a  trial  will  be  considered  a  health 
care  provider.  Some  commenters  were 
also  unclear  about  whether  the 
individual  researcher  providing  health 
care  to  subjects  in  a  trial  would  be 
considered  a  health  care  provider  or 
whether  the  researcher's  home 
institution  would  be  considered  a  health 
care  provider  and  thus  subject  to  the 
rule. 

Response:  We  clarify  that,  in  general, 
a  researcher  is  also  a  health  care 
provider  if  the  researcher  provides 
health  care  to  subjects  in  a  clinical 
research  study  and  otherwise  meets  the 
definition  of  'health  care  provider" 
under  the  rule.  However,  a  health  care 
provider  is  only  a  covered  entity  and 
subject  to  the  rule  if  that  provider 
conducts  standard  transactions.  With 
respect  to  the  above  preamble  statement, 
we  meant  that  our  jurisdiction  under  the 
statute  is  limited  to  covered  entities. 
Therefore,  we  cannot  apply  any 
restrictions  or  requirements  on  a 
researcher  in  that  person's  role  as  a 
researcher.  However,  if  a  researcher  is 
also  a  health  care  provider  that  conducts 


standard  transactions,  that  researcher/ 
provider  is  subject  to  the  rule  with 
regard  to  its  provider  activities. 

As  to  applicability  to  a  researcher/ 
provider  versus  the  researcher's  home 
institution,  we  provide  the  following 
guidance.  The  rule  applies  to  the 
researcher  as  a  covered  entity  if  the 
researcher  is  a  health  care  provider  who 
conducts  standard  transactions  for 
services  on  his  or  her  own  behalf, 
regardless  of  whether  he  or  she  is  part 
of  a  larger  organization.  However,  if  the 
services  and  transactions  are  conducted 
on  behalf  of  the  home  institution,  then 
the  home  institution  is  the  covered 
entity  for  purposes  of  the  rule  and  the 
researcher/provider  is  a  workforce 
member,  not  a  covered  entity. 

Comment:  One  commenter  expressed 
confusion  about  those  instances  when  a 
health  care  provider  was  a  covered 
entity  one  day,  and  one  who  "works 
under  a  contract"  for  a  manufacturer  the 
next  day. 

Response:  If  persons  are  covered 
under  the  rule  in  one  role,  they  are  not 
necessarily  covered  entities  when  they 
participate  in  other  activities  in  another 
role.  For  example,  that  person  could  be 
a  covered  health  care  provider  in  a 
hospital  one  day  but  the  next  day  read 
research  records  for  a  different 
employer.  In  its  role  as  researcher,  the 
person  is  not  covered,  and  protections 
do  not  apply  to  those  research  records. 

Comment:  One  commenter  suggested 
that  the  Secretary  modify  proposed 
§  160.102,  to  add  the  following  clause  at 
the  end  (after  (c))  (regarding  health  care 
provider),  "With  respect  to  any  entity 
whose  primarv' business  is  not  that  of  a 
health  plan  or  health  care  provider 
licensed  under  the  applicable  laws  of 
any  state,  the  standards,  requirements, 
and  implementation  specifications  of 
this  subchapter  shall  apply  solely  to  the 
component  of  the  entity  that  engages  in 
the  transactions  specified  in  |§! 
160.103."  (Emphasis  added.)  Another 
commenter  also  suggested  that  the 
definition  of  "covered  entity  "  be  revised 
to  mean  entities  that  are  "primarily  or 
exclusively  engaged  in  health  care- 
related  activities  as  a  health  plan,  health 
care  provider,  or  health  care 
clearinghouse." 

Response:  The  Secretary  rejects  these 
suggestions  because  they  will 
impermissibly  limit  the  entities  covered 
by  the  rule.  An  entity  that  is  a  health 
plan,  health  care  provider,  or  health 
care  clearinghouse  meets  the  statutory 
definition  of  covered  entity  regardless  of 
how  much  time  is  devoted  to  carrying 
out  health  care-related  functions,  or 
regardless  of  what  percentage  of  their 
total  business  applies  to  health  care- 
related  functions. 


Comment:  Several  commenters  sought 
to  distinguish  a  health  care  provider 
from  a  business  partner  as  proposed  in 
the  NPRM.  For  example,  a  number  of 
commenters  argued  that  disease 
managers  that  provide  services-,  "on 
behalf  of '  health  plans  and  health  care 
providers,  and  case  managers  (a 
variation  of  a  disease  management 
service)  are  business  partners  and  not 
"health  care  providers."  Another 
commenter  argued  that  a  disease 
manager  should  be  recognized 
(presumablv  as  a  covered  entitv) 
because  of  its  involvement  from  the 
physician-patient  level  through  compi' 
interactions  with  health  c;are  provider'' 

Response:  To  the  extent  that  a  disea.5e 
or  case  manager  provides  ser\'ices  on 
behalf  of  or  to  a  covered  entity  as 
described  in  the  rule"s  definition  of 
business  associate,  the  disease  or  case 
manager  is  a  business  associate  for 
purposes  of  this  rule.  Howe\er,  if 
services  prtivided  by  the  disease  or  case 
manager  meet  the  definition  of 
treatment  and  the  person  otherwise 
meets  the  definition  of  "health  care 
provider."  such  a  person  i^  a  health  care 
provider  for  purposes  of  this  rule 

Comment:  One  commenter  argued 
that  pharmacy  employees  who  assist 
pharmacists,  such  as  technicians  and 
cashiers,  are  not  business  partners. 

Response:  We  agree.  Employees  of  a 
pharmacy  that  is  a  covered  entity  are 
workforce  members  of  that  covered 
entity  for  purposes  of  this  rule. 

Comment:  A  number  of  commenters 
requested  that  we  clarify  the  definition 
of  health  care  provider  ("'*    *    *  who 
furnishes,  bills,  or  is  paid  for  health  care 
services  or  supplies  in  the  normal 
course  of  business")  by  defining  the 
various  terms  "furnish",  "supplx",  and 
""in  the  normal  course  of  business."  For 
instance,  it  was  stated  that  this  would 
help  employers  recognize  when  services 
such  as  an  employee  assistance  program 
constituted  health  care  covered  by  the 
rule. 

Response:  Although  we  understand 
the  concern  expressed  by  the 
commenters.  we  decline  to  folUiw  their 
suggestion  to  define  terms  at  this  le\el 
of  specificity.  These  terms  are  in 
common  use  today,  and  an  attempt  at 
specific  definition  would  risk  the 
inadvertent  creations  of  confiict  with 
industry  practices.  There  is  a  significant 
variation  in  the  way  employers  structure 
their  employee  assistance  programs 
(EAPs)  and  the  type  of  services  that  they 
provide.  If  the  EAP  provides  direct 
treatment  to  individuals,  it  may  be  a 
health  care  provider. 
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to 


Health  Information 

The  response  to  comments  on  heahh 
information  is  included  in  the  response 
to  comment.s  on  individually 
identifiable  health  information,  in  the 
preamble  discussion  of  §  164.501. 

Health  Plan 

Comment:  One  commenter  suggested 
that  to  eliminate  any  ambiguity,  the 
Secretary  should  clarifv'  that  the  catch- 
all c:ategor\'  imder  the  definition  of 
health  plan  includes  "24-hour  coverage 
plans"  (whether  insured  or  self-insured) 
that  integrate  traditional  employee 
health  benefits  coverage  and  workers' 
compensation  coverage  for  the  treatment 
of  on-the-job  injuries  and  illnesses 
under  one  program.  It  was  stated  that 
this  clarification  was  essential  if  the 
Secretan."  persisted  in  excluding 
workers'  compensation  from  the  final 
rule. 

Response:  We  understand  concerns 
that  such  ^ans  may  use  and  disclose 
individuartWidentifiable  health 
information".  vVe  therefore  clarify  that 
the  extent  that  24-hour  coverage  plans 
have  a  health  care  component  that 
meets  the  definition  of  "health  plan"  in 
the  final  rule,  such  components  must 
abide  by  the  provisions  of  the  final  rule. 
In  the  final  rule,  we  have  added  a  new 
provision  to  §  164.512  that  permits 
covered  entities  to  disclose  information 
under  workers'  compensation  and 
similar  laws.  A  health  plan  that  is  a  24- 
hour  plan  is  permitted  to  make 
disclosures  as  necessary  to  comply  with 
such  laws. 

Comment:  .\  number  of  commenters 
urged  that  certain  types  of  insurance 
entities,  such  as  workers'  compensation 
and  automobile  insurance  carriers, 
property  and  casualty  insurance  health 
plans,  and  certain  forms  of  limite^d 
benefits  coverage,  be  included  in  the 
definition  of  "health  plan   "  It  was 
argued  that  consumers  deserve  the  same 
protection  with  respect  to  their  health 
information,  regardless  of  the  entitv 
using  it.  and  that  it  would  be 
inequitable  to  subject  health  insurance 
carriers  to  more  stringent  standards  thju 
other  types  of  insurers  that  use 
individuallv  identifiable  health 
information. 

Response:  The  Congress  did  not 
include  these  programs  in  the  definition 
of  a  "health  plan"  under  section  1171  of 
the  Act.  Further.  HIP.\A's  legislative 
historv  shows  that  the  House  Report's 
(H.  Rep.  104-496)  definition  of  "health 
plan  "  originallv  included  certain  benefit 
programs,  sue  h  as  workers' 
compensation  and  liability  insurance, 
but  was  later  amended  to  clarif\'  the 
definition  and  remove  these  programs. 


Thus,  since  the  statutor>'  definition  of  a 
health  plan  both  on  its  face  and  through 
legislative  historv  evidence  C^ongress' 
intention  to  exclude  such  programs,  we 
do  not  have  the  authority  to  require  that 
these  programs  comply  with  the 
standards  VVe  have  added  explicit 
language  to  the  final  rule  which 
excludes  the  excepted  benefit  programs, 
as  defined  in  section  2971({  )(1)  of  the 
I'HS  Act.  42  U.S.C.  ;500gg-91  (c)(1). 

(A)mment:  Some  commenters  urged 
HHS  to  include  entities  such  as  stop 
loss  insurers  and  reinsurers  in  the 
definition  of  "health  plan."  It  was 
observ^ed  that  such  entities  have  come  to 
play  important  roles  in  managed  care 
delivery  systems.  They  asserted  that 
increasingly,  capitated  health  plans  and 
providers  contract  with  their  reinsurers 
and  stop  loss  carriers  to  medically 
manage  their  high  cost  outlier  cases 
such  as  organ  and  bone  marrow 
transplants,  and  therefore  should  be 
specifically  cited  as  subject  to  the 
regulations. 

Response:  Stop-loss  and  reinsurers  do 
not  meet  the  statutory  definition  of 
health  plan.  They  do  not  provide  or  pav 
for  the  costs  of  medical  care,  as 
described  in  the  statute,  but  rather 
insure  health  plans  and  providers 
against  unexpected  losses.  Therefore, 
we  cannot  include  them  as  health  plans 
in  the  regulation. 

Comment:  A  commenter  asserted  that 
there  is  a  significant  discrepancy 
between  the  tiffect  of  the  definition  of 
■group  health  plan"  as  proposed  in 
*5  160.103,  and  the  anticipated  impact  in 
the  cost  estimates  of  the  propost^d  nile 
at  64  FR  60014.  Paragraph  (1)  of  the 
proposed  definition  of  "health  plan  " 
defined  a  "group  health  plan"  as  an 
ERlS.A-defined  employee  welfare  benefit 
plan  that  provides  medical  care  and 
that:  "(i)  Has  50  or  more  participants,  or 
(li)  Is  administered  bv  an  entitv  other 
than  the  employer  that  established  and 
maintains  the  planM"  (emphasis  added) 
According  to  this  commenter.  under  this 
definition,  the  onlv  insured  or  self- 
insured  ERISA  plans  that  would  not  be 
regulated  "health  plans  "  would  be  those 
that  ha\e  less  than  50  participants  and 
.ire  self  administered. 

The  commenter  presumed  that  the  we 
had  intended  to  exclude  from  the 
definition  of  "health  plan  "  (and  from 
coverage  under  the  proposed  rule)  all 
ERISA  plans  that  are  small  (less  than  50 
participants)  or  are  administered  by  a 
third  partv.  whether  large  or  small, 
based  on  the  statement  at  64  FR  60014. 
note  18  That  footnote  stated  that  the 
Department  had  "not  included  the  3.9 
million  'other'  employer-health  plans 
listed  in  HCFA's  administrative 
simplification  regulations  because  these 


plans  are  administered  by  a  third  party. 
The  proposed  regulation  will  not 
regulate  the  employer  plans  but  will 
regulate  the  third  party  administrators 
of  the  plan."  The  commenter  urged  us 
not  to  repeat  the  statutory  definition, 
and  to  adopt  the  policy  implied  in  the 
footnote. 

Response:  We  agree  with  the 
commenter's  observation  that  footnote 
18  (64  FR  60014)  was  inconsistent  with 
the  proposed  definition.  We  erred  in 
drafting  that  note.  The  definition  of 
"group  health  plan"  is  adopted  from  the 
statutory  definition  at  section 
1171(5)(A).  and  e.xcludes  from  the  rule 
as  "health  plans"  only  the  few  insured 
or  self-insured  ERISA  plans  that  have 
less  than  50  participants  and  are  self 
administered.  VVe  reject  the 
commenter's  proposed  change  to  the 
definition  as  inconsistent  with  the 
statute. 

Comment:  A  number  of  insurance 
companies  asked  that  long  term  care 
insurance  policies  be  excluded  from  the 
definition  of  "health  plan."  It  was 
argued  that  such  policies  do  not  provide 
sufficiently  comprehensive  coverage  of 
the  cost  of  medical  care,  and  are  limited 
benefit  plans  that  provide  or  pay  for  the 
cost  of  custodial  and  other  related 
ser\'ices  in  connection  with  a  long  term, 
chronic  illness  or  disability. 

These  commenters  asserted  that 
HIPAA  recognizes  this  nature  of  long 
term  care  insurance,  observing  that, 
with  respect  to  HIPAA's  portability 
requirements.  Congress  enacted  a  series 
of  exclusions  for  certain  defined  types 
of  health  plan  arrangements  that  do  not 
typically  provide  comprehensive 
coverage.  They  maintained  that 
Congress  recognized  that  long  term  care 
insurance  is  excluded,  so  long  as  it  is 
not  a  part  of  a  group  health  plan.  Where 
a  long  term  care  policy  is  offered 
sepajately  from  a  group  health  plan  it  is 
considered  an  excepted  benefit  and  is 
not  subject  to  the  portability  and 
guarantee  issue  requirements  of  HIPAA. 
Although  this  exception  does  not  appear 
in  the  Administrative  Simplification 
provisions  of  HIPAA,  it  was  asserted 
that  it  is  guidance  with  respect  to  the 
treatment  of  long  term  care  insurance  as 
a  limited  benefit  coverage  and  not  as 
coverage  that  is  so  "sufficiently 
comprehensive  "  that  it  is  to  be  treated 
in  the  same  manner  as  a  typical, 
comprehensi\e  major  medical  health 
plan  arrangement. 

Another  commenter  offered  a 
different  perspective  observing  that 
there  are  some  iong-terrn  care  policies — 
that  do  not  pay  for  medical  care  and 
therefore  are  not  "health  plans."  It  was 
noted  that  most  long-term  care  policies 
are  reimbursement  policies — that  is. 
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they  reimburse  the  policyholder  for  the 
actual  expenses  that  the  insured  incurs 
for  long-term  care  services.  To  the 
extent  that  these  constitute  "medical 
care,  "  this  commenter  presumed  that 
these  policies  would  be  considered 
"health  plans."  Other  long-term  care 
policies,  they  pointed  out,  simply  pay  a 
fixed  dollar  amount  when  the  insured 
becomes  chronically  ill,  without  regard 
to  the  actual  cost  of  any  long-term  care 
services  received,  and  thus  are  similar 
to  fixed  indemnity  critical  illness 
policies.  The  commenter  suggested  that 
while  there  was  an  important 
distinction  between  indemnity  based 
long-term  care  policies  and  expenses 
based  long-term  care  policies,  it  may  be 
wise  to  exclude  all  long-term  care 
policies  from  the  scope  of  the  rule  to 
achieve  consistency  with  HIPAA. 

Response:  We  disagree.  The  statutory 
language  regarding  long-term  care 
policies  in  the  portability  title  of  HIPAA 
is  different  from  the  statutory  language 
regarding  long-term  care  policies  in  the 
Administrative  Simplification  title  of 
HIPAA.  Section  1171(5)(G}  of  the  Act 
means  that  issuers  of  long-term  care 
policies  are  considered  health  plans  for 
purposes  of  administrative 
simplification.  We  also  interpret  the 
statute  as  authorizing  the  Secretary  to 
exclude  nursing  home  fixed-indemnity 
policies,  not  all  long-term  care  policies, 
from  the  definition  of  "health  plan,"  if 
she  determines  that  these  policies  do 
not  provide  "sufficiently  comprehensive 
coverage  of  a  benefit"  to  be  treated  as  a 
health  plan  (see  section  1171  of  the 
Act).  We  interpret  the  term 
"comprehensive"  to  refer  to  the  breadth 
or  scope  of  coverage  of  a  policy, 
"Comprehensive"  policies  are  those  that 
cover  a  range  of  possible  -service 
options.  Since  nursing  home  fixed 
indemnity  policies  are,  by  their  own 
terms,  limited  to  payments  made  solely 
for  nursing  facility  care,  we  have 
determined  that  they  should  not  be 
included  as  health  plans  for  the 
purposes  of  the  HIPAA  regulations.  The 
Secretary,  therefore,  explicitly  excluded 
nursing  home  fixed-indemnity  policies 
from  the  definition  of  "health  plan"  in 
the  Transactions  Rule,  and  this 
exclusion  is  thus  reflected  in  this  final 
rule.  Issuers  of  other  long-term  care 
policies  are  considered  to  be  health 
plans  under  this  rule  and  the 
Transactions  Rule. 

Comment:  One  commenter  was 
concerned  about  the  potential  impact  of 
the  proposed  regulations  on  "unfunded 
health  plans,"  which  the  commenter 
described  as  programs  used  by  smaller 
companies  to  provide  their  associates 
with  special  employee  discounts  or 
other  membership  incentives  so  that 


they  can  obtain  health  care,  including 
prescription  drugs,  at  reduced  prices. 
The  commenter  asserted  that  if  these 
discount  and  membership  incentive 
programs  were  covered  by  the 
regulation,  many  smaller  employers 
might  discontinue  offering  them  to  their 
employees,  rather  than  deal  with  the 
administrative  burdens  and  costs  of 
complying  with  the  rule. 

Response:  Only  those  special 
employee  discounts  or  membership 
incentives  that  are  ""employee  welfare 
benefit  plans"  as  defined  in  section  3(1) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974,  29  U.S.C.  1002(1). 
and  provide  "medical  care  "  (as  defined 
in  section  2791(a)(2)  of  the  Public 
Health  Service  Act,  42  U.S.C.  300gg- 
91(a)(2)),  are  health  plans  for  the 
purposes  of  this  rule.  Discount  or 
membership  incentive  programs  that  are 
not  group  health  plans  are  not  covered 
by  the  rule. 

Comment:  Several  commenters  agreed 
with  the  proposal  to  exclude  ""excepted 
benefits"  such  as  disability  income 
insurance  policies,  fixed  indemnity 
critical  illness  policies,  and  per  diem 
long-term  care  policies  from  the 
definition  of  "health  plan,  "  but  were 
concerned  that  the  language  of  the 
proposed  rule  did  not  fully  reflect  this 
intent.  They  asserted  that  clarification 
was  necessar)'  in  order  to  avoid 
confusion  and  costs  to  both  consumers 
and  insurers. 

One  commenter  stated  that,  while 
HHS  did  not  intend  for  the  rule  to  apply 
to  every  type  of  insurance  coverage  that 
paid  for  medical  care,  the  language  of 
the  proposed  rule  did  not  bear  this  out. 
The  problem,  it  was  asserted,  is  that 
under  the  proposed  rule  any  insurance 
policy  that  pays  for  "medical  care" 
would  technically  be  a  '"health  plan."  It 
was  argued  that  despite  the  statements 
in  the  narrative,  there  are  no  provisions 
that  would  exempt  any  of  the  "excepted 
benefits"  from  the  definition  of  "health 
care."  It  was  stated  thai; 

Although  (with  the  exception  of  long-term 
care  insurance),  the  proposed  rule  does  not 
include  the  'excepted  benefits'  in  its  list  of 
sixteen  examples  of  a  health  plan  (proposed 
4,'i  CFR  160.104],  it  does  not  e\pli(  itly 
exclude  them  either.  Because  these  types  ot 
policies  in  some  instances  pay  benefits  that 
could  be  construed  as  payments  for  medical 
care,  we  are  concerned  by  the  fac  I  that  the\ 
are  not  explicitly  ex(  luded  from  the 
definition  of 'health  plan'  or  the 
requirements  of  the  proposed  rule." 

Several  commenters  proposed  that 
HHS  adopt  the  same  list  of  ""excepted 
benefits"  contained  in  29  U.S.C.  1191b, 
suggesting  that  they  could  be  adopted 
either  as  exceptions  to  the  definition  of 
"health  plan"  or  as  exceptions  to  the 


requirements  imposed  on  ""health 
plans."  They  asserted  that  this  would 
promote  consistency  in  the  federal 
regulatory  structure  for  health  plans. 

It  was  suggested  that  HHS  clarif\' 
whether  the  definition  of  health  plan, 
particularly  the  "group  health  plan"  and 
"health  insurance  issuer"  components, 
includes  a  disability  plan  (jr  disability 
insurer.  It  was  noted  that  a  disability 
plan  or  disability  insurer  may  cover 
only  income  lost  from  disability  and.  as 
mentioned  above,  some  rehabilitation 
ser\'ices.  or  a  ci^mbination  of  hjst 
income,  rehabilitation  services  and 
medical  care.  The  commenter  suggested 
that  in  addressing  this  coverage  issue,  it 
may  be  useful  \o  refer  to  the  definitions 
of  group  health  plan,  health  insurance 
issuer  and  medical  care  set  forth  in  Part 
I  of  HIPAA.  which  the  statutory 
provisions  of  the  Administrati\'e 
Simplification  subtitle  expressh 
reference.  See  42  U.S.C.  1320d("5)(A) 
and  (B). 

Response:  VVe  agree  that  the  N'PRM 
may  have  been  ambiguous  regarding  the 
types  of  plans  the  rule  covers.  To 
remedy  this  confusion,  we  have  added 
language  that  specifically  excludes  from 
the  definition  any  policy,  plan,  or 
program  providing  or  paying  the  cost  of 
the  excepted  benefits,  as  defined  in 
section  2971  (cKl)  of  the  PHS  Act,  42 
U.S.C.  300gg-91  (c)(1).  As  defined  in  the 
statute,  this  includes  but  is  not  limited 
to  benefits  under  one  or  more  (or  any 
combination  thereof)  of  the  following; 
coverage  only  for  accident,  or  di.sabiiity 
income  insurance,  or  any  combination 
thereof:  liability  insurance,  including 
general  liability  insurance  and 
automobile  liability  insurance:  and 
workers'  compensation  or  similar 
insurance. 

However,  the  other  excepted  benefits 
as  defined  in  section  2971(c)(2)  of  the 
PHS  Act,  42  U.S.C.  300gg-91  (c)(2),  such 
as  limited  scope  dental  or  vision 
benefits,  not  explicitly  excepted  from 
the  regulation  could  be  considered 
"health  plans"  under  paragraph  (1  Kxvii) 
of  the  definition  of  "health  plan  "  in  the 
final  rule  if  and  to  the  extent  that  they 
meet  the  criteria  for  the  definition  of 
"health  plan."  Such  plans,  unlike  the 
programs  and  plans  listed  at  section 
2971(c)(1),  directly  and  exclusively 
provide  health  insurance,  even  if 
limited  in  scope. 

Comment:  One  commenter 
recommended  that  the  Secretary  clarify 
that  "health  plan"  does  not  include 
property  and  casualty  benefit  providers. 
The  commenter  stated  that  the  clarifying 
language  is  needed  given  the  "catc:hall " 
category  of  entities  defined  as  "any 
other  individual  plan  or  group  health 
plan,  or  combination  thereof,  that 
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provides  or  pays  for  the  cost  of  medical 
care,"  and  asserted  that  absent 
clarification  there  could  be  serious 
confusion  as  to  whether  property  and 
casualty  benefit  providers  are  "heahh 
plans"  under  the  rule. 

Response:  We  agree  and  as  described 
above  have  added  language  to  the  final 
rule  to  clarif\-  tlfet  the  'excepted 
benefits  '  as  defined  under  42  U.S.C. 
300gg-91(c)(l).  which  includes  liabilitv 
programs  such  as  property  and  casualty 
benefit  providers,  are  not  health  plans 
for  the  purposes  of  this  rule. 

Comment:  Some  conunenters 
recommended  that  the  Secretar.'  replace 
the  term    medical  care  '  with  "health 
care."  It  was  obserxed  that  "health  caro  ' 
was  defined  in  the  proposal,  and  that 
this  definition  was  used  to  define  what 
a  health  care  provider  does.  However, 
they  observed  that  the  definition  of 
"health  plan"  refers  to  the  provision  f)f 
or  payment  for  "medical  care,  "  which  is 
not  defined  Another  commenter 
recommended  that  HHS  add  the 
parenthetical  phrase  "as  such  term  is 
defined  in  section  2791  of  the  Publu. 
Health  Service  Act"  after  the  phrase 
medical  care." 

Response  We  disagree  with  the  first 
recommendation  We  understand  that 
the  term  "medical  care"  can  be  easily 
confused  with  the  term   "health  care." 
However,  the  two  terms  are  not 
synonymous.  The  term  "medical  care  " 
is  a  statutorily  defined  term  and  its  use 
is  critical  in  making  a  determination  as 
to  whether  a  health  plan  is  considered 
a  "health  plan  "  for  purposes  of 
administrative  simplification.  In 
addition,  since  the  term  "medical  care" 
is  used  in  the  regulation  only  in  the 
conte.xt  of  the  definition  of  "health 
plan  "  and  we  believe  that  its  inclusion 
in  the  regulator>-  text  may  cause 
confusion,  we  did  not  add  a  definition 
of  "medical  care"  in  the  final  rule. 
However,  consistent  with  the  second 
recommendation  above,  the  statutor\' 
cite  for  "medical  care'"  was  added  to  the 
definition  of  "health  plan  "  in  the 
Transactions  Rule,  and  thus  is  reflected 
in  this  final  rule. 

Comment  A  number  nf  commenters 
urged  that  the  Secretary  define  more 
narrowly  what  characteristics  would 
make  a  government  program  that  pavs 
for  specific  health  care  services  a 
"health  plan.  "  Commenters  argued  that 
there  are  many    payment  "  programs 
that  should  not  be  included,  as 
discussed  below,  and  that  if  no 
distinctions  were  made,  "health  plan  " 
would  mean  the  same  as  "purchaser"  or 
even  "payor." 

Commenters  asserted  that  there  are  a 
number  of  state  programs  that  pay  for 
health  care"  (as  defined  in  the  rulej  but 


that  are  not  health  plans.  They  said  that 
examples  include  the  WIC  program 
(Special  Supplemental  Nutrition 
Program  for  Women,  Infants,  and 
Children)  which  pays  for  nutritional 
assessment  and  counseling,  among  other 
services;  the  AIDS  Client  Services 
Program  (including  AIDS  prescription 
drug  payment)  under  the  federal  Ryan 
White  Care  Act  and  state  law.  the 
distribution  of  federal  family  planning 
funds  under  Title  X  of  the  Public  Health 
Services  Act:  and  the  breast  and  cervical 
health  program  which  pays  for  cancer 
screening  in  targeted  populations. 
Commenters  argued  that  these  are  not 
insurance  plans  and  do  not  fall  within 
the  "health  plan"  definition's  list  of 
examples,  all  of  which  are  either 
insurance  or  broad-scope  programs  of 
care  under  a  contract  or  statutory 
entitlement  However,  paragraph  (16)  in 
that  list  opens  the  door  to  broader 
interpretation  through  the  catchall 
phrase,  "any  other  individual  or  group 
plan  that  provides  or  pays  for  the  cost 
nf  medical  care  "  Commenters  assert 
that  clarification  is  needed. 

A  few  commenters  stated  that  other 
state  agencies  often  work  in  partnership 
with  the  state  Medicaid  program  to 
implement  certain  Medicaid  benefits, 
such  as  maternity  support  services  and 
prenatal  genetics  screening  They 
concluded  that  while  this  probably 
makes  parts  of  the  agency  the  "business 
partner  "  of  a  covered  entity,  they  were 
uncertain  whether  it  als*^  makes  the 
same  agency  parts  a  "health  plan"  as 
well. 

Response  We  agree  with  the 
commenters  that  clarification  is  needed 
as  t()  the  rule's  application  to 
government  programs  that  pay  for 
health  care  services.  Accordingly,  in  the 
final  rule  we  have  excepted  from  the 
definition  of  "health  plan  "  a 
government  funded  program  which  does 
not  have  as  its  principal  purpose  the 
provision  of.  or  payment  for,  the  cost  of 
health  care  or  which  has  as  its  principal 
purpose  the  provision,  either  directly  or 
by  grant,  of  health  care.  For  example, 
the  principal  purpose  of  the  WIC 
program  is  not  to  provide  or  pay  for  the 
cost  of  health  care,  and  thus,  the  WIC 
program  is  not  a  health  plan  for 
purposes  of  this  rule.  The  program  of 
health  care  services  for  individuals 
detained  by  the  INS  provides  health 
care  directly,  and  so  is  not  a  health  plan. 
Similarly,  the  family  planning  program 
authorized  by  Title  X  of  the  Public 
Health  Service  Act  pays  for  care 
exclusively  through  grants,  and  so  is  not 
a  health  plan  under  this  rule.  These 
programs  (the  grantees  under  the  Title  X  . 
program)  may  be  or  include  health  care 


providers  and  may  be  covered  entities  if 
they  conduct  standard  transactions. 

We  further  clarify  that,  where  a  public 
program  meets  the  definition  of  "health 
plan,"  the  government  agency  that 
administers  the  program  is  the  covered 
entity.  Where  two  agencies  administer  a 
program  jointly,  they  are  both  a  health 
plan.  For  example,  both  the  Health  Care 
Financing  Administration  and  the 
insurers  that  offers  a  Medicare+Choice 
plan  are  'health  plans  "  with  respect  to 
Medicare  beneficiaries.  An  agency  that 
does  not  administer  a  program  but 
which  provides  services  for  such  a 
program  is  not  a  covered  entity  by  virtue 
of  providing  such  services.  Whether  an 
agency  providing  services  is  a  business 
associate  of  the  covered  entity  depends 
on  whether  its  functions  for  the  covered 
entity  meet  the  definition  of  business 
associate  in  §  164.501  and.  in  the 
example  described  by  this  coimnent,  in 
particular  on  whether  the  arrangement 
falls  into  the  exception  in 
§  164.504(e)(l)(ii)(C)  for  government 
agencies  that  collect  eligibility  or 
enrollment  information  for  covered 
government  programs. 

Comment:  Some  commenters 
expressed  support  for  retaining  the 
category'  in  paragraph  (16)  of  the 
proposal's  definition:  "Any  other 
individual  or  group  health  plan,  or 
combination  thereof,  that  provides  or 
pays  for  the  cost  of  medical  care.  " 
Others  asked  that  the  Secretary  clarify 
this  category.  One  commenter  urged  that 
the  final  rule  clearly  define  which  plans 
would  meet  the  criteria  for  this  category-. 

Response:  As  described  in  the 
proposed  rule,  this  category  implements 
the  language  at  the  beginning  of  the 
statutory  definition  of  the  term  "health 
plan":  "The  term  "health  plan'  means  an 
individual  or  group  plan  that  provides, 
or  pays  the  cost  of,  medical  care  *    *    * 
Such  term  includes  the  following,  and 
any  combination  thereof  *   *   *"This 
statutory  language  is  general,  not 
specific,  and  as  such,  we  are  leaving  it 
general  in  the  final  rule.  However,  as 
described  above,  we  add  explicit 
language  which  excludes  certain 
"excepted  benefits"  from  the  definition 
of  "health  plan"  in  an  effort  to  clarify 
which  plans  are  not  health  plans  for  the 
purposes  of  this  rule.  Therefore,  to  the 
extent  that  a  certain  benefits  plan  or 
program  otherwise  meets  the  definition 
of  "health  plan"  and  is  not  explicitly 
excepted,  that  program  or  plan  is 
considered  a  "health  plan  "  under 
paragraph  (l)(xvii)  of  the  final  rule. 

Comment:  A  commenter  explained 
that  HIPAA  defines  a  group  health  plan 
by  expressly  cross-referencing  the 
statutory  sections  in  the  PHS  Act  and 
the  Employee  Retirement  Income 
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Security  Act  of  1974  (ERISA).  29  U.S.C. 
1001 .  ef  seq.,  which  define  the  terms 

"group  health  plan,"  "employee  welfare 
benefit  plan"  and  "participant."  See  29 
U.S.C.  1002(1)  (definition  of  "employee 
welfare  benefit  plan,"  which  is  the  core 
of  the  definition  of  group  health  plan 
under  both  ERISA  and  the  PHS  Act);  29 
U.S.C.  100217)  (definition  of 
participant);  29  U.S.C.  1193(a) 
(definition  of  "group  health  plan," 
which  is  identical  to  that  in  section 
2791(a)  ofthe  PHS  Act). 

It  was  pointed  out  that  the  preamble 
and  the  text  of  the  proposed  rule  both 
limit  the  definition  of  all  three  terms  to 
their  current  definitions.  The 
commenter  reasoned  that  since  the 
ERISA  definitions  may  change  over  time 
through  statutory  amendment. 
Department  of  Labor  regulations  or 
judicial  interpretation,  it  would  not  be 
clear  what  point  in  time  is  to  be 
considered  ciurent.  Therefore,  they 
suggested  deleting  references  to 

"current"  or  "currently"  in  the 
preamble  and  in  the  regulation  with 
respect  to  these  three  ERISA  definitions. 
In  addition,  the  commenter  stated  that 
as  the  preamble  to  the  NPRM  correctly 
reflected.  HIPAA  expressly  cross- 
references  ERISA's  definition  of 

"participant"  in  section  3(7)  of  ERISA, 
29  U.S.C.  1002(7).  42  U.S.C. 
1320d(5)(A).  The  text  ofthe  privacy 
regulation,  however,  omits  this  cross- 
reference.  It  was  suggested  that  the 
reference  to  section  3(7)  of  ERISA, 
defining  "participant,"  be  included  in 
the  regulation. 

Finally.  HIPAA  incorporates  the 
definition  of  a  group  health  plan  as  set 
forth  in  section  2791(a)  ofthe  PHS  Act, 
42  U.S.C.  300gg-91(a)(l).  That  definition 
refers  to  the  provision  of  medical  care 

"directly  or  through  insurance, 
reimbursement,  or  otherwise."  The 
word  "reimbursement"  is  omitted  in 
both  the  preamble  and  the  text  of  the 
regulation;  the  commenter  suggested 
restoring  it  to  both. 

Response:  We  agree.  These  changes 
were  made  to  the  definition  of  "health 
plan"  as  promulgated  in  the 
Transactions  Rule,  and  are  reflected  in 
this  final  rule. 

Small  Health  Plan 

Comment:  One  commenter 
recommended  that  we  delete  the 
reference  to  $5  million  in  the  definition 
and  instead  define  a  "small  health  plan" 
as  a  health  plan  with  fewer  than  50 
participants.  It  was  stated  that  using  a 
dollar  limitation  to  define  a  "small 
health  plan"  is  not  meaningful  for  self- 
insured  plans  and  some  other  types  of 
health  plan  coverage  arrangements.  A 
commenter  pointed  out  that  the  general 


definition  of  a  health  plan  refers  to  "50 
or  more  participants.'"  and  that  using  a 
dollar  factor  to  define  a  "small  health 
plan"  would  be  inconsistent  with  this 
definition. 

Response:  We  disagree.  The  Small 
Business  Administration  (SBA) 
promulgates  size  standards  that  indicate 
the  maximum  number  of  employees  or 
annual  receipts  allowed  for  a  concern 
(13  CFR  121.105)  and  its  affiliates  to  be 
considered  "small."  The  size  standards 
themselves  are  expressed  either  in 
number  of  employees  or  annual  receipts 
(13  CFR  121.201).  The  size  standards  for 
compliance  with  programs  of  other 
agencies  are  those  for  SBA  programs 
which  are  most  comparable  to  the 
programs  of  such  other  agencies,  unless 
otherwise  agreed  by  the  agencv  and  the 
SBA  (13  CFR  121.902).  With  respect  to 
the  insurance  industry,  the  SBA  has 
specified  that  annual  receipts  of  $5 
million  is  the  maximum  allowed  for  a 
concern  and  its  affiliates  to  be 
considered  small  (13  CFR  121.201). 
Consequently,  we  retain  the  proposal's 
definition  in  the  final  rule  to  be 
consistent  with  SBA  requirements. 

We  understand  there  may  be  some 
confusion  as  to  the  meaning  of  "annual 
receipts"  when  applied  to  a  health  plan. 
For  oiu-  purposes,  therefore,  we  consider 
"pure  premiums"  to  be  equivalent  to 
"annual  receipts." 

Workforce 

Comment:  Some  commenters 
requested  that  we  exclude  "volunteers" 
from  the  definition  of  workforce.  They 
stated  that  volunteers  are  important 
contributors  within  many  covered 
entities,  and  in  particular  hospitals. 
They  argued  that  it  was  unfair  to  ask 
that  these  people  donate  their  time  and 
at  the  same  time  subject  them  to  the 
penalties  placed  upon  the  paid 
employees  by  these  regulations,  and  that 
it  would  discourage  people  from 
volunteering  in  the  health  care  setting. 

Response:  We  disagree.  We  believe 
that  differentiating  those  persons  under 
the  direct  control  of  a  covered  entity 
who  are  paid  from  those  who  are  not  is 
irrelevant  for  the  purposes  of  protecting 
the  privacy  of  health  information,  and 
for  a  covered  entity's  management  of  its 
workforce.  In  either  case,  the  person  is 
working  for  the  covered  entity.  With 
regard  to  implications  for  the 
individual,  persons  in  a  covered  entity's 
workforce  are  not  held  personally  liable 
for  violating  the  standards  or 
requirements  ofthe  final  rule.  Rather, 
the  Secretary  has  the  authority  to 
impose  civil  monetary  penalties  and  in 
some  cases  criminal  penalties  for  such 
violations  on  onlv  the  covered  entitv. 


Comment:  One  commenter  asked  that 
the  rule  clarify  that  employees 
administering  a  group  heahh  or  other 
employee  welfare  benefit  plan  on  their 
employers'  behalf  are  considered  part  of 
the  covered  entity's  workforce. 

Response:  As  long  as  the  employees 
have  been  identified  by  the  group  health 
plan  in  plan  documents  as  performing 
functions  related  to  the  group  health 
plan  (consistent  with  the  requirements 
of  §  164.504(f)).  those  employees  may 
have  access  to  protected  heahh 
information.  However,  they  are  not 
permitted  to  use  or  disclose  protected 
health  information  for  employment- 
related  purposes  or  in  connection  with 
any  other  employee  benefit  plan  or 
employee  benefit  ofthe  plan  sponsor. 

Part  160 — Subpart  B — Preemption  of 
State  Law 

We  summarize  and  respond  below  to 
comments  received  in  the  Transactions 
rulemaking  on  the  issue  of  preemption, 
as  well  as  those  received  on  this  topic 
in  the  Privacy  rulemaking.  Because  no 
process  was  proposed  in  the 
Transactions  rulemaking  for  granting 
exceptions  under  section  1178(a)(2)(A). 
a  process  for  making  exception 
determinations  was  not  adopted  in  the 
Transactions  Rule.  Instead,  since  a 
process  for  making  exception 
determinations  was  proposed  in  the 
Privacy  rulemaking,  we  decided  that  the 
comments  received  in  the  Transactions 
rulemaking  should  be  considered  and 
addressed  in  conjunction  with  the 
comments  received  on  the  process 
proposed  in  the  Privacy  rulemaking.  See 
65  FR  50318  for  a  fuller  discussion. 
Accordingly,  we  discuss  the  preemption 
comments  received  in  the  Transactions 
rulemaking  w'here  relevant  below. 

Comment:  The  majority  of  comments 
on  preemption  addressed  the  subject  in 
general  terms.  Numerous  comments, 
particularly  from  plans  and  providers, 
argued  that  the  proposed  preemption 
provisions  were  burdensome, 
ineffective,  or  insufficient,  and  that 
complete  federal  preemption  ofthe 
"patchwork"  of  state  privacy  laws  is 
needed.  They  also  argued  that  the 
proposed  preemption  provisions  are 
likely  to  invite  litigation.  Various 
practical  arguments  in  support  of  this 
position  were  made.  Some  of  these 
comments  recognized  that  the 
Secretary's  authority  under  section  1178 
ofthe  Act  is  limited  and  acknowledged 
that  the  Secretary's  proposals  were 
within  her  statutory  authority.  One 
commenter  suggested  that  the  exception 
determination  process  would  result  in  a 
\ery  costly  and  laborious  and 
sometimes  inconsistent  analysis  ofthe 
occasions  in  which  state  law  would 
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survive  federal  preemption,  and  thus 
suggested  the  final  privacy  regulations 
preempt  state  law  with  only  limited 
exceptions,  such  as  reporting  child 
abuse.  Many  other  comments,  however, 
recommended  changing  the  proposed 
preemption  provisions  to  preempt  state 
privacy  laws  on  as  blanket  a  basis  as 
possible 

One  comment  argued  that  the 
assumption  that  more  stringent  privacy 
laws  are  better  is  not  necessarily  true, 
citing  d  199?)  GAO  report  finding 
evidence  that  the  stringent  state 
confidentiality  laws  of  Minnesota  halted 
the  collection  of  comparative 
information  on  health  care  quality. 

Several  comments  in  this  vein  were 
also  received  in  the  Transactions 
rulemaking.  The  majority  of  these 
comments  took  the  position  that 
exceptions  to  the  federal  standards 
should  either  be  prohibited  or 
discouraged  It  was  argued  that  granting 
exceptions  to  the  standards,  particularly 
the  transactions  standards,  would  be 
inconsistent  with  the  statutes  objective 
of  promoting  administrative 
simplification  through  the  use  of 
uniform  transactions. 

Manv  other  commenters.  however, 
endorsed  the  "federal  floor"  approach  of 
the  proposed  rules.  (These  comments 
were  made  in  the  context  of  the 
proposed  privacy  regulations.)  These 
comments  argued  that  this  approach 
was  preferable  because  it  would  not 
impair  the  effectiveness  of  state  privdc\ 
laws  that  are  more  protective  of  privacv. 
while  raising  the  protection  afforded 
medical  information  in  states  that  do 
not  enact  laws  that  are  as  protective  as 
the  rules  below.  Some  comments 
argued,  however,  that  the  rules  should 
give  even  more  deference  to  state  law. 
questioning  in  particular  the  definitions 
and  the  proposed  addition  to  the  "other 
purposes"  criterion  for  exception 
determinations  in  this  regard 

Response:  With  respect  to  the 
exception  process  provided  for  by 
section  1178(a)(2)(A),  the  contention 
that  the  HIPA^A  standards  should 
uniformly  control  is  an  argument  that 
should  be  addressed  to  the  Congress, 
not  this  agencv.  Section  1178  of  the  Act 
expressly  gives  the  Secretarv'  authoritv 
to  grant  exceptions  to  the  general  rule 
that  the  HIP.A.^  standards  preempt 
contrary  state  law  in  the  circumstances 
she  determines  come  within  the 
provisions  at  section  1178(a)(2)(A).  We 
agree  that  the  underlying  statutory  goal 
of  standardizing  financial  and 
administrative  health  care  transactions 
dictates  that  exceptions  should  be 
granted  only  on  narrow  grounds. 
Nonetheless.  C^ongress  clearly  intended 
to  accommodate  some  state  laws  in 


these  areas,  and  the  Department  is  not 
free  to  disregard  this  Congressional 
choice  As  is  more  fully  explained 
below,  we  have  interpreted  the  statutory 
criteria  for  exceptions  under  section 
1178(a)(2)(A)  to  balance  the  need  for 
relative  uniformity  with  respect  to  the 
HIP  A  A  standards  with  state  needs  to  set 
certain  policies  in  the  statutorily 
defined  areas. 

The  situation  is  different  with  respect 
to  state  laws  relating  to  the  privacy  of 
protected  health  information.  Many  of 
the  comments  arguing  for  uniform 
standards  were  particularly  concerned 
with  discrepancies  between  the  federal 
privacy  standards  and  various  state 
privacy  requirements.  Unlike  the 
situation  with  respect  to  the 
transactions  standards,  where  states 
have  generally  not  entered  the  field,  all 
states  regulate  the  privacy  of  some 
medical  information  to  a  greater  or 
lesser  extent.  Thus,  we  understand  the 
private  sector's  concern  at  having  to 
reconcile  differing  state  and  federal 
privacy  requirements. 

This  is.  however,  likewise  an  area 
where  the  policy  choice  has  been  made 
bv  C^ongress.  Under  section 
1178(a)(2)(B)  of  the  Act  and  section 
264(c)(2)  of  HIPAA.  provisions  of  state 
privacy  laws  that  are  contrary  to  and 
more  stringent  than  the  r:orresponding 
federal  standard,  requirement,  or 
implementation  specification  are  not 
preempted.  The  effect  of  these 
provisi(ms  is  to  let  the  law  that  is  most 
protective  of  privacy  control  (the 

federal  floor"  approach  referred  to  by 
many  commenters).  and  this  policy 
choice  is  one  with  which  we  agree. 
Thus,  the  statute  makes  it  impossible  for 
the  Secretary'  to  accommodate  the 
requests  to  establish  uniformly 
controlling  federal  privacy  standards, 
even  if  doing  so  were  viewed  as 
desirable 

Comment:  Numerous  comments 
stated  support  for  the  proposal  at 
proposed  Subpart  B  to  issue  advisory 
opinions  with  respect  to  the  preemption 
of  state  laws  relating  to  the  privacy  of 
individuallv  identifiable  health 
information.  A  number  of  these 
comments  appeared  to  assume  that  the 
Secretary's  advisory  opinions  would  be 
dispositive  of  the  issue  of  whether  or 
not  a  state  law  was  preempted.  Many  of 
these  commenters  suggested  what  they 
saw  as  improvements  to  the  proposed 
process,  but  supported  the  proposal  to 
have  the  Department  undertake  this 
function 

Response:  Despite  the  general  support 
for  the  advisory'  opinion  proposal,  we 
decided  not  to  provide  specifically  for 
the  issuance  of  such  opinions.  The 
following  considerations  led  to  this 


decision.  First,  the  assumption  by 
commenters  that  an  advisory  opinion 
would  establish  what  law  applied  in  a 
given  situation  and  thereby  simplify  the 
task  of  ascertaining  w^hat  legal 
requirements  apply  to  a  covered  entity 
or  entities  is  incorrect.  Any  such 
opinion  would  be  advisory  only. 
Although  an  advisory  opinion  issued  by 
the  Department  would  indicate  to 
covered  entities  how  the  Department 
would  resolve  the  legal  conflict  in 
question  and  would  apply  the  law  in 
determining  compliance,  it  would  not 
bind  the  courts.  While  we  assume  that 
most  courts  would  give  such  opinions 
deference,  the  outcome  could  not  be 
guaranteed. 

Second,  the  thousands  of  questions 
raised  in  the  public  comment  about  the 
interpretation,  implications,  and 
consequences  of  all  of  the  proposed 
regulatory  provisions  have  led  us  to 
conclude  that  significant  advice  and 
technical  assistance  about  all  of  the 
regulatory  requirements  will  have  to  be 
provided  on  an  ongoing  basis.  We 
recognize  that  the  preemption  concerns 
that  would  have  been  addressed  by  the 
proposed  advisory  opinions  were  likely 
to  be  substantial.  However,  there  is  no 
reason  to  assume  that  they  will  be  the 
most  substantial  or  urgent  of  the 
questions  that  will  most  likely  need  to 
be  addressed.  It  is  our  intent  to  provide 
as  much  technical  advice  and  assistance 
to  the  regulated  community  as  we  can 
with  the  resources  available.  Our 
concern  is  that  setting  up  an  advisory 
opinion  process  for  just  one  of  the  many 
types  of  issues  that  will  have  to  be 
addressed  will  lead  to  a  non-optimal 
allocation  of  those  resources.  Upon 
careful  consideration,  therefore,  we 
have  decided  that  we  will  be  better  able 
to  prioritize  our  workload  and  be  better 
able  to  be  responsive  to  the  most  urgent 
and  substantial  questions  raised  to  the 
Department,  if  we  do  not  provide  for  a 
formal  advisory  opinion  process  on 
preemption  as  proposed. 

Comment:  A  few  commenters  argued 
that  the  Privacy  Rule  should  preempt 
state  laws  that  would  impose  more 
stringent  privacy  requirements  for  the 
conduct  of  clinical  trials.  One 
commenter  asserted  that  the  existing 
federal  regulations  and  guidelines  for 
patient  informed  consent,  together  with 
the  proposed  rule,  would  adequately 
protect  patient  privacy. 

Response:  The  Department  does  not 
have  the  statutory  authority  under 
HIPAA  to  preempt  state  laws  that  would 
impose  more  stringent  privacy 
requirements  on  covered  entities. 
HIPAA  provides  that  the  rule 
promulgated  by  the  Secretary  may  not 
preempt  state  laws  that  are  in  conflict 
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with  the  regulatory  requirements  and 
that  provide  greater  privacy  protections. 

Section  160.201 — Applicability 

Comment:  Several  commenters 
indicated  that  the  guidance  provided  by 
the  definitions  at  proposed  §  160.202 
would  be  of  substantial  benefit  both  to 
regulated  entities  and  to  the  public. 
However,  these  commenters  argued  that 
the  applicability  of  such  definitionb 
would  be  too  limited  as  drafted,  since 
proposed  §  160.201  provided  that  the 
definitions  applied  only  to 
"determinations  and  advisory  opinions 
issued  by  the  Secretary  pursuant  to  42 
U.S.C.  1320d-7."  The  commenters 
stated  that  it  would  be  far  more  helpful 
to  make  the  definitions  in  proposed 
§  160.202  more  broadly  applicable,  to 
provide  general  guidance  on  the  issue  of 
preemption. 

Response:  We  agree  with  the 
comments  on  this  issue,  and  have 
revised  the  applicability  provision  of 
subpart  B  below  accordingly.  Section 
160.201  below  sets  out  that  Subpart  B 
implements  section  1178.  This  means, 
in  our  view,  that  the  definitions  of  the 
statutory  terms  at  §  160.202  are 
legislative  rules  that  apply  when  those 
statutory  terms  arq  employed,  whether 
by  HHS.  covered  entities,  or  the  courts. 

Section  160.202— Definitions 

Contrary 

Comment:  Some  commenters  asserted 
that  term  "contrary"  as  defined  at 
§  160.202  was  overly  broad  and  that  its 
application  would  be  time-consuming 
and  confusing  for  states.  These 
commenters  argued  that,  under  the 
proposed  definition,  a  state  would  be 
required  to  examine  all  of  its  laws 
relating  to  health  information  privacy  in 
order  to  determine  whether  or  not  its 
law  were  contrary  to  the  requirements 
proposed.  It  was  also  suggested  that  the 
definition  contain  examples  of  how  it 
would  work  in  practical  terms. 

A  few  commenters,  however,  argued 
that  the  definition  of  "contrary"  as 
proposed  was  too  narrow.  One 
commenter  argued  that  the  Secretary 
erred  in  her  assessment  of  the  case  law 
analyzing  what  is  known  as  "conflict 
preemption"  and  which  is  set  forth  in 
shorthand  in  the  tests  set  out  at 
§160.202. 

Response:  We  believe  that  the 
definition  proposed  represents  a  policy 
that  is  as  clear  as  is  feasible  and  which 
can  be  applied  nationally  and 
uniformly.  As  was  noted  in  the 
preamble  to  the  proposed  rules  (at  64  FR 
59997),  the  tests  in  the  proposed 
definition  of  "contrary"  are  adopted 
from  the  jurisprudence  of  "conflict 


preemption."  Since  preemption  is  a 
judicially  developed  doctrine,  it  is 
reasonable  to  interpret  this  term  as 
indicating  that  the  statutory'  analysis 
should  tie  in  to  the  analytical 
formulations  employed  by  the  courts. 
Also,  while  the  court-developed  tests 
may  not  be  as  clear  as  commenters 
would  like,  they  represent  a  long-term, 
thoughtful  consideration  of  the  problem 
of  defining  when  a  state/federal  conflict 
exists.  They  will  also,  we  assume, 
generally  be  employed  by  the  courts 
when  conflict  issues  arise  under  the 
rules  below.  We  thus  see  no  practical 
alternative  to  the  proposed  definition 
and  have  retained  it  unchanged.  With 
respect  to  various  suggestions  for 
shorthand  versions  of  the  proposed 
tests,  such  as  the  arguably  broader  term 
"inconsistent  with,"  we  see  no 
operational  advantages  to  such  terms. 

Comment:  One  comment  asked  that 
the  Department  clarif\'  that  if  state  law- 
is  not  preempted,  then  the  federal  law 
would  not  also  apply. 

Response:  This  comment  raises  two 
issues,  both  of  which  deserve 
discussion.  First,  a  state  law  may  not  be 
preempted  because  there  is  no  conflict 
with  the  analogous  federal  requirement; 
in  such  a  situation,  both  laws  can,  and 
must,  be  complied  with.  We  thus  do  not 
accept  this  suggestion,  to  the  extent  that 
it  suggests  that  the  federal  law  would 
give  way  in  this  situation.  Second,  a 
state  law  may  also  not  be  preempted 
because  it  comes  within  section 
1178(a)(2)(B),  section  1178(b).  or  section 
1178(c);  in  this  situation,  a  contrary 
federal  law  would  give  way. 

Comment:  One  comment  urged  the 
Department  to  take  the  position  that 
where  state  law  exists  and  no  analogous 
federal  requirement  exists,  the  state 
requirement  would  not  be  "contrary  to  " 
the  federal  requirement  and  would 
therefore  not  trigger  preemption. 

Response:  We  agree  with  this 
comment. 

Comment:  One  commenter  criticized 
the  definition  as  unhelpful  in  the  multi- 
state  transaction  context.  For  example,  it 
was  asked  whether  the  issue  of  whether 
a  state  law  was  "contrary  to"  should  be 
determined  by  the  law  of  the  state 
where  the  treatment  is  provided,  where 
the  claim  processor  is  located,  where 
the  payment  is  issued,  or  the  data 
maintained,  assuming  all  are  in  different 
states. 

Response:  This  is  a  choice  of  law 
issue,  and.  as  is  discussed  more  fully 
below,  is  a  determination  that  is 
routinely  made  today  in  connection 
with  multi-state  transactions.  See 
discussion  below  under  Exception 
Determinations  (Criteria  for  Exception 
Determinations). 


State  Law 

Comment:  Comments  noted  that  the 
definition  of  "state  law"  does  not 
explicitly  include  common  law  and 
recommended  that  it  be  revised  to  do  so 
or  to  clarif\'  that  the  term  includes 
evidentian,-  privileges  recognized  at 
state  law.  Guidance  concerning  the 
impact  of  state  privileges  was  also 
requested. 

Response:  As  requested,  we  clarify 
that  the  definition  of  "state  law" 
includes  common  law  by  including  the 
term  "common  law."  In  our  view,  this 
phrase  encompasses  evidentiary 
privileges  recognized  at  state  law 
(which  may  also,  we  note,  be  embodied 
in  state  statutes). 

Comment:  One  comment  criticized 
this  definition  as  unwieldy,  in  that 
locating  state  laws  pertaining  to  privacy 
is  likely  to  be  difficult.  It  was  noted  that 
Florida,  for  example,  has  more  than  60 
statutes  that  address  health  privacy. 

Response:  To  the  extent  that  state 
laws  currently  apply  to  covered  entities, 
they  have  presumably  determined  what 
those  laws  require  in  order  to  comply 
with  them.  Thus,  while  determining 
which  laws  are  "contrary"  to  the  federal 
requirements  will  require  additional 
work  in  terms  of  comparing  state  law 
with  the  federal  requirements,  entities 
should  already  have  acquired  the 
knowledge  of  state  law  needed  for  this 
task  in  the  ordinary  course  of  doing 
business. 

Comment:  The  New  York  City 
Department  of  Health  noted  that  in 
many  cases,  provisions  of  New  York 
State  law  are  inapplicable  within  New 
York  City,  because  the  state  legislature 
has  recognized  that  the  local  code  is 
tailored  to  the  particular  needs  of  the 
City.  It  urged  that  the  New  York  City 
Code  be  treated  as  state  law.  for 
preemption  purposes. 

Response:  We  agree  that,  to  the  extent 
a  state  treats  local  law  as  substituting  for 
state  law  it  could  be  considered  to  be 
"state  law"  for  purposes  of  this 
definition.  If.  however,  a  local  law  is 
local  in  scope  and  effect,  and  a  tier  of 
state  law  exists  over  the  same  subject 
matter,  we  do  not  think  that  the  local 
law  could  or  should  be  treated  as  "state 
law"  for  preemption  purposes.  We  do 
not  have  sufficient  information  to  assess 
the  situation  raised  by  this  comment 
with  respect  to  this  principle,  and  so 
express  no  opinion  thereon. 

More  Stringent 

Comment:  Many  commenters 
supported  the  policy  in  the  proposed 
definition  of  "individual"  at  proposed 
§  164.502.  which  would  have  permitted 
unemancipated  minors  to  exercise,  on 
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their  own  behalf,  rights  granted  to 
individuals  in  cases  where  they 
consented  to  the  underlying  health  care 
Commenters  stated,  however,  that  the 
proposed  preemption  provision  would 
leave  in  place  state  laws  authorizing  or 
prohibiting  disclosure  to  parents  of  the 
protected  health  information  of  their 
minor  children  and  would  negate  the 
proposed  policy  for  the  treatment  of 
minors  under  the  rule.  The  comments 
stated  that  such  state  laws  should  be 
treated  like  other  state  laws,  and 
preempted  to  the  extent  that  they  are 
less  protective  of  the  privacy  of  minors. 

Other  commenters  supported  the 
proposed  preemption  provision — not  to 
preempt  a  state  law  to  the  extent  it 
authorizes  or  prohibits  disclosure  of 
protected  health  mformation  regarding  a 
minor  to  a  parent. 

Response:  Laws  regarding  access  to 
health  care  for  minors  and 
confidentiality  of  their  medical  records 
vdr\-  widely;  this  regulation  recognizes 
and  respects  the  current  diversity  of 
state  law  in  this  area  Where  states  have 
considered  the  balance  involved  in 
protecting  the  confidentialitv  of  minors' 
health  information  and  have  explit  itlv 
acted,  for  example,  to  authorize 
disclosure,  defer  the  decision  to  disclose 
to  the  discretion  of  the  health  care 
provider,  or  prohibit  disclosure  of 
minors  protected  health  information  to 
a  parent,  the  rule  defers  to  these 
decisions  to  the  extent  that  they  regulate 
such  disclosures. 

Comment:  The  proposed  definition  of 
"more  stringent"  was  criticized  as 
affording  too  much  latitude  to  for 
granting  e.xceptions  for  state  laws  that 
are  not  protective  of  privacy  It  was 
suggested  that  the  test  should  be  'most 
protective  of  the  individual's  privacv" 

Response  We  considered  adopting 
this  test.  However,  for  the  reasons  set 
out  at  64  FR  59997.  we  concluded  that 
this  test  would  not  provide  sufficient 
guidance.  The  comments  did  not 
address  the  concerns  we  raised  in  this 
regard  in  the  preamble  to  the  proposed 
rules,  and  we  continue  to  believe  that 
they  are  valid. 

Comment  A  drug  company  expressed 
concern  with  what  it  saw  as  the 
expansive  definition  of  this  term, 
arguing  that  state  governments  may 
have  less  experience  with  the  special 
needs  of  researchers  than  federal 
agencies  and  may  unknowingly  adopt 
laws  that  have  a  deleterious  effect  on 
research.  A  provider  group  expressed 
concern  that  allowing  stronger  state 
laws  to  prevail  could  result  in 
diminished  ability  to  get  enough 
patients  to  complete  high  quality 
clinical  trials. 


Response:  These  concerns  are 
fundamentally  addressed  to  the  "federal 
floor  "  approach  of  the  statute,  not  to  the 
definition  proposed:  even  if  the 
definition  of  "more  stringent"  were 
narrowed,  these  concerns  would  still 
exist.  As  discussed  above,  since  the 
■federal  floor"  approach  is  statutory,  it 
is  not  within  the  Secretary's  authority  to 
change  the  dynamics  that  are  of 
concern. 

Comment:  One  comment  stated  that 
the  proposed  rule  seemed  to  indicate 
that  the  "more  stringent  "  and  "contrary- 
to"  definitions  implied  that  these 
standards  would  apply  to  ERISA  plans 
as  well  as  to  non-ERISA  plans. 

Response:  The  concern  underlying 
this  comment  is  that  ERISA  plans, 
which  are  not  now  subject  to  certain 
state  laws  because  of  the  "field" 
preemption  provision  of  ERISA  but 
which  are  subject  to  the  rules  below, 
will  become  subject  to  state  privacy 
laws  that  are  'more  stringent"  than  the 
federal  requirements,  due  to  the 
operation  of  section  11 78(a)(2)(B), 
together  with  section  264(c)(2).  We 
disagree  that  this  is  the  case  While  the 
courts  will  have  the  final  say  on  these 
questions,  it  is  our  view  that  these 
sections  simply  leave  in  place  more 
stringent  state  laws  that  would 
ntherwi.se  apply;  to  the  extent  that  such 
state  laws  do  not  apply  to  ERISA  plans 
because  they  are  preempted  by  ERISA, 
we  do  not  think  that  section  264(c)(2) 
overcomes  the  preemption  effected  by 
section  514(a)  of  ERISA.  For  more 
discussifin  of  this  point,  see  64  FR 
60001 

Comment:  The  Lieutenant  Governor's 
Office  of  the  State  of  Hawaii  requested 
a  blanket  exemption  for  Hawaii  from  the 
federal  rules,  on  the  ground  that  its 
recently  enacted  comprehensive  health 
privacv  law  is,  as  a  whole,  more 
stringent  than  the  proposed  federal 
standards  It  was  suggested  that,  for 
example,  special  weight  should  be  given 
to  the  severity  of  Hawaii's  penalties.  It 
was  suggested  that  a  new  definition 
("comprehensive  ")  be  added,  and  that 
"more  stringent"  be  defined  in  that 
context  as  whether  the  state  act  or  code 
as  a  whole  provides  greater  protection. 

An  advocacy  group  in  Vermont 
argued  that  the  Vermont  legislature  was 
poised  to  enact  stronger  and  more 
comprehensive  privacy  laws  and  stated 
that  the  group  would  resent  a  federal 
prohibition  on  that. 

Response:  The  premise  of  these 
comments  appears  to  be  that  the 
provision-by-provision  approach  of 
Subpart  B,  which  is  expressed  in  the 
definition  of  the  term  "contrarv".  is 
wrong.  As  we  explained  in  the  preamble 
to  the  proposed  rules  (at  64  FR  59995). 


however,  the  statute  dictates  a 
provision-by-provision  comparison  of 
state  and  federal  requirements,  not  the 
overall  comparison  suggested  by  these 
comments.  We  also  note  that  the 
approach  suggested  would  be 
practically  and  analytically  problematic, 
in  that  it  would  be  extremely  difficult, 
if  not  impossible,  to  determine  what  is 
a  legitimate  stopping  point  for  the 
provisions  to  be  weighed  on  either  the 
state  side  or  the  federal  side  of  the  scale 
in  determining  which  set  of  laws  was 
the  "more  stringent."  We  accordingly  do 
not  accept  the  approach  suggested  by 
these  comments. 

With  respect  to  the  comment  of  the 
Vermont  group,  nothing  in  the  rules 
below  prohibits  or  places  any  limits  on 
states  enacting  stronger  or  more 
comprehensive  privacy  laws.  To  the 
extent  that  states  enact  privacy  laws  that 
are  stronger  or  more  comprehensive 
than  contrar\'  federal  requirements,  they 
will  presumably  not  be  preempted 
under  section  11 78(a)(2)(B).  To  the 
extent  that  such  state  laws  are  not 
contrary'  to  the  federal  requirements, 
they  will  act  as  an  overlay  on  the  federal 
requirements  and  will  have  effect. 

Comment:  One  comment  raised  the 
issue  of  whether  a  private  right  of  action 
is  a  greater  penalty,  since  the  proposed 
federal  rule  has  no  comparable  remedy. 

Response:  We  have  reconsidered  the 
proposed  "penalty  "  provision  of  the 
proposed  definition  of  "more  stringent" 
and  have  eliminated  it.  The  HIPAA 
statute  provides  for  only  two  types  of 
penalties;  fines  and  imprisonment.  Both 
types  of  penalties  could  be  imposed  in 
addition  to  the  same  type  of  penalty 
imposed  by  a  state  law.  and  should  not 
interfere  with  the  imposition  of  other 
types  of  penalties  that  may  be  available 
under  state  law.  Thus,  we  think  it  is 
unlikely  that  there  would  be  a  conflict 
between  state  and  federal  law  in  this 
respect,  so  that  the  proposed  criterion  is 
unnecessary  and  confusing.  In  addition, 
the  fact  that  a  state  law  allows  an 
individual  to  file  a  lawsuit  to  protect 
privacy  does  not  conflict  with  the 
HIPAA  penalty  provisions. 

Relates  to  the  Privacy  of  Individually 
Identifiable  Health  Information 

Comment:  One  comment  criticized 
the  definition  of  this  term  as  too  narrow 
in  scope  and  too  uncertain.  The 
commenter  argued  that  determining  the 
specific  purpose  of  a  state  law  may  be 
difficult  and  speculative,  because  many 
state  laws  have  incomplete, 
inaccessible,  or  non-existent  legislative 
histories.  It  was  suggested  that  the 
definition  be  revised  by  deleting  the 
word  "specific"  before  the  word 
"purpose."  Another  commenter  argued 
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that  the  definition  of  this  term  should  be 
narrowed  to  minimize  reverse 
preemption  by  more  stringent  state 
laws.  One  commenter  generally 
supported  the  proposed  definition  of 
this  term. 

Response:  We  are  not  accepting  the 
first  comment.  The  purpose  of  a  given 
state  enactment  should  be  ascertaipable. 
if  not  from  legislative  history  or  a 
purpose  statement,  then  from  the  statute 
viewed  as  a  whole.  The  same  should  be 
true  of  state  regulations  or  rulings.  In 
any  event,  it  seems  appropriate  to 
restrict  the  field  of  state  laws  that  may 
potentially  trump  the  federal  standards 
to  those  that  are  clearly  intended  to 
establish  state  public  policy  and  operate 
in  the  same  area  as  the  federal 
standards.  To  the  extent  that  the 
definition  in  the  rules  below  does  this, 
we  have  accommodated  the  second 
comment.  We  note,  however,  that  we  do 
not  agree  that  the  definition  should  be 
further  restricted  to  minimize  "reverse 
preemption,"  as  suggested  by  this 
comment,  as  we  believe  that  state  laws 
that  are  more  protective  of  privacy  than 
contrary  federal  standards  should 
remain,  in  order  to  ensure  that  the 
privacy  of  individuals'  health 
information  receives  the  maximiun  legal 
protection  available. 

Sections  160.203  and  160.204— 
Exception  Determinations  and  Advisory 
Opinions 

Most  of  the  comments  received  on 
proposed  Subpart  B  lumped  together  the 
proposed  process  for  exception 
determinations  under  section 
1178(a)(2)(A)  with  the  proposed  process 
for  issuing  advisory  opinions  under 
section  1178(a)(2)(B),  either  because  the 
substance  of  the  comment  applied  to 
both  processes  or  because  the 
commenters  did  not  draw  a  distinction 
between  the  two  processes.  We  address 
these  general  comments  in  this  section. 

Comment:  Nmnerous  commenters, 
particularly  providers  and  provider 
groups,  recommended  that  exception 
determinations  and  advisory  opinions 
not  be  limited  to  states  and  advocated 
allowing  all  covered  entities  (including 
individuals,  providers  and  insurers),  or 
private  sector  organizations,  to  request 
determinations  and  opiiuons  writh 
respect  to  preemption  of  state  laws. 
Several  commenters  argued  that  limiting 
requests  to  states  would  deny  third 
party  stakeholders,  such  as  life  and 
disabibty  income  insiuers,  any  means  of 
resolving  complex  questions  as  to  what 
rule  they  are  subject  to.  One  commenter 
noted  that  because  it  is  an  insurer  who 
will  be  liable  if  it  incorrectly  analyzes 
the  interplay  between  laws  and  reaches 
an  incorrect  conclusion,  there  would  be 


little  incentive  for  the  states  to  request 
clarification.  It  would  also  cause  large 
administrative  burdens  which,  it  was 
stated,  would  be  costly  and  confusing. 
It  was  also  suggested  tbat  the  request  for 
the  exception  be  made  to  the  applicable 
state's  attorney  general  or  chief  legal 
officer,  as  well  as  the  Secretary.  Various 
changes  to  the  language  were  suggested, 
such  as  adding  that  "a  covered  entity,  or 
any  other  entity  impacted  by  this  rule" 
be  allowed  to  submit  the  written 
request. 

Response:  We  agree,  and  have 
changed  §  164.204(a)  below  accordingly. 

The  decision  to  eliminate  advisory 
opinions  makes  this  issue  moot  with 
respect  to  those  opinions. 

Comment:  Several  commenters  noted 
that  it  was  unclear  under  the  proposed 
rule  which  state  officials  would  be 
authorized  to  request  a  determination. 

Response:  We  agree  that  the  proposed 
rule  was  lonclear  in  this  respect.  The 
final  rule  clarifies  who  may  make  the 
request  for  a  state,  with  respect  to 
exception  determinations.  See, 
§  160.204(a).  The  language  adopted 
should  ensure  that  the  Secretary 
receives  an  authoritative  statement  from 
the  state.  At  the  same  time,  this 
language  provides  states  with  flexibility, 
in  that  the  governor  or  other  chief 
elected  official  may  choose  to  designate 
other  state  officials  to  make  such 
requests. 

Comment:  Many  commenters 
recommended  that  a  process  be 
established  whereby  HHS  performs  an 
initial  state-by-state  critical  analysis  to 
provide  guidance  on  which  state  laws 
will  not  be  preempted;  most  suggested 
that  such  an  analysis  (alternatively 
referred  to  as  a  database  or 
clearinghouse)  should  be  completed 
before  providers  would  be  required  to 
come  into  compliance.  Many  of  these 
comments  argued  that  the  Secretary 
should  bear  the  cost  for  the  analyses  of 
state  law,  disagreeing  with  the  premise 
stated  in  the  preamble  to  the  proposed 
rules  that  it  is  more  efficient  for  the 
private  market  to  complete  the  state-by- 
state  review.  Several  comments  also 
requested  that  HHS  continue  to 
maintain  and  monitor  the  exception 
determination  process,  and  update  the 
database  over  time  in  oKler  to  provide 
guidance  and  certainty  on  the 
interaction  of  the  federal  rules  with 
newly  enacted  or  amended  state  laws 
that  are  produced  after  the  final  rule. 
Some  comments  recommended  that 
each  state  be  required  to  certify 
agreement  with  the  HHS  analyses. 

In  contrast,  one  hospital  association 
noted  concerns  that  the  Secretary  would 
conduct  a  nationwide  analysis  of  state 
laws.  The  comment  stated  that 


implementation  would  be  difficult  since 
much  of  the  law  is  a  product  of  common 
law,  and  such  state-specific  research 
should  only  be  attempted  by 
experienced  health  care  attorneys  in 
each  jurisdiction. 

Response:  These  comments  seem  to 
be  principally  concerned  with  potential 
conflicts  between  state  privacy  laws  and 
the  privacy  standards,  because,  as  is 
more  fully  explained  below,  preemption 
of  contrary  state  laws  not  relating  to 
privacy  is  automatic  unless  the 
Secretary  affirmatively  acts  under 
section  i  178(a)(2)(A)  to  grant  an 
exception.  We  recognize  that  the 
provisions  of  sections  1178(b)  (state 
public  health  laws),  and  1178(c)  (state 
regulation  of  health  plans)  similarly 
preserve  state  laws  in  those  areas,  but 
very  little  of  the  public  comment 
appeared  to  be  concerned  with  these 
latter  statutory'  provisions.  Accordingh'. 
we  respond  below  to  what  we  see  as  the 
commenters'  main  concern. 

The  Department  will  not  do  the  kind 
of  global  analysis  requested  by  many  of 
these  comments.  What  these  comments 
are  in  effect  seeking  is  a  global  advisorv- 
opinion  as  to  when  the  federal  privacy 
standards  will  control  and  when  they 
will  not.  We  understand  the  desire  for 
certainty  underlying  these  comments. 
Nonetheless,  the  reasons  set  out  above 
as  the  basis  for  our  decision  not  to 
establish  a  formal  advisory  opinion 
process  apply  equally  to  these  requests. 
We  also  do  not  agree  that  the  task  of 
evaluating  the  requirements  below  in 
light  of  existing  state  law  is  unduly 
burdensome  or  uiuBasonable.  Rather,  it 
is  common  for  nev.  federal  requirements 
to  necessitate  an  examination  by  the 
regulated  entities  of  the  interaction 
between  existing  state  law  and  the 
federal  requirements  incident  to  coming 
into  compliance. 

We  agree,  however,  that  the  case  is 
different  where  the  Secretary  has 
affirmatively  acted,  either  through 
granting  an  exception  under  section 
1178(a)(2)(A)  or  by  making  a  specific 
determination  about  the  effect  of  a 
particular  state  privacy  law  in,  for 
example,  the  course  of  determining  an 
entity's  compliance  with  the  privacy 
standards.  As  is  discussed  below,  the 
Department  intends  to  make  notice  of 
exception  determinations  that  it  makes 
routinely  available. 

We  do  not  agree  with  the  comments 
suggesting  that  compliance  by  covered 
entities  be  delayed  pending  completion 
of  an  analysis  by  the  Secretary  and  that 
states  be  required  to  certify  agreement 
with  the  Secretary's  analysis,  as  we  are 
not  institutionalizing  the  advisory 
opinion/analysis  process  upbn  which 
these  conmients  are  predicated. 
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Furthermore,  with  respect  to  the 
suggestion  regarding  delaying  the 
compliance  date,  Congress  provided  in 
section  1175(b)  of  the  Act  for  a  delay  in 
when  compliance  is  required  to 
accommodate  the  needs  of  covered 
entities  to  address  implementation 
issues  such  as  those  raised  by  these 
comments  With  respect  to  the 
suggestion  regarding  requiring  states  to 
certifv'  their  agreement  with  the 
Secretarv's  analysis,  we  have  no 
authority  to  do  this. 

Comment:  Several  commenters 
criticized  the  proposed  provision  for 
annual  publication  of  determinations 
and  advison,'  opinions  m  the  Federal 
Register  as  inadequate.  They  suggested 
that  more  frequent  notices  should  be 
made  and  the  regulation  be  changed 
accordingly,  to  provide  for  publication 
either  quarterly  or  within  a  few  days  of 
a  determination.  A  few  commenters 
suggested  that  any  determinations 
made,  or  opinions  issued,  by  the 
Secretarv'  be  published  on  the 
Department's  website  within  10  days  or 
a  few  days  of  the  determination  or 
opinion 

Response  We  agree  that  the  proposed 
provision  for  annual  publication  was 
inadequate  and  have  accordingly 
deleted  it.  Subpart  B  contains  no 
express  requirement  for  publication,  as 
the  Department  is  free  to  publish  its 
determinations  absent  such  a 
requirement  It  is  our  intention  to 
publish  notice  of  exception 
determinations  on  a  periodic  basis  in 
the  Federal  Register.  We  will  also 
consider  other  avenues  of  making  such 
decisions  publicly  available  as  we  move 
into  the  implementation  process 

Comment  A  few  commenters  argued 
that  the  process  for  obtaining  an 
exception  determination  or  an  advisorv 
opinion  from  the  Secretarv'  will  result  in 
a  period  of  time  in  which  there  is 
confusion  as  to  whether  state  or  federal 
law  applies  The  proposed  regulations 
say  that  the  federal  provisions  will 
remain  effective  until  the  Secretan,- 
makes  a  determination  concerning  the 
preemption  issue.  This  means  that,  for 
example,  a  state  law  that  was  enacted 
and  enforced  for  many  years  will  be 
preempted  by  federal  law  for  the  period 
of  time  during  which  it  takes  the 
Secretary'  to  make  a  determination.  Then 
if  the  Secretar\-  determines  that  the  state 
law  is  not  preempted,  the  state  law  will 
again  become  effective.  Such  situations 
will  result  in  confusion  and  unintended 
violations  of  the  law.  One  of  the 
corrmienters  suggested  that  requests  for 
exceptions  be  required  only  when  a 
challenge  is  brought  against  a  particular 
state  law,  and  that  a  presumption  of 
validity  should  lie  with  state  laws. 


Another  commenter.  however,  urged 
that  "instead  of  the  presumption  of 
preemption,  the  state  laws  in  question 
would  be  presumed  to  be  subject  to  the 
exception  unless  or  until  the  Secretary 
makes  a  determination  to  the  contrary  " 

Response:  It  is  true  that  the  effect  of 
section  1178(a)(2)(A)  is  that  the  federal 
standards  will  preempt  contrarv'  state 
law  and  that  such  preemption  will  not 
be  removed  unless  and  until  the 
Secretary  acts  to  grant  an  exception 
under  that  section  (assuming,  of  course, 
that  another  provision  of  section  1178 
does  not  apply).  We  do  not  agree, 
however,  that  confusion  should  result, 
where  the  issue  is  whether  a  given  state 
law  has  been  preempted  under  section 
1178(a)(2)(A).  Because  preemption  is 
automatic  with  respect  to  state  laws  that 
do  not  come  within  the  other  provisions 
of  section  1178  (i.e..  sections 
1178(a)(2)(B).  1178(b).  and  1178(c)), 
such  state  laws  are  preempted  until  the 
Secretary  affirmatively  acts  to  preserve 
them  from  preemption  by  granting  an 
exception  under  section  1178(a)(2)(A). 

We  cannot  accept  the  suggestion  that 
a  presumption  of  validity  attach  to  state 
laws,  and  that  states  not  be  required  to 
request  exceptions  except  in  very 
narrow  circumstances.  The  statutorv' 
scheme  is  the  opposite:  The  statute 
effects  preemption  in  the  section 
1178(a)(2)(A)  context  unless  the 
Secretar\-  affirmatively  acts  to  except  the 
contrary  state  law  in  question. 

With  respect  to  preemption  under 
sections  1178(b)  and  1178(c)  (the  carve- 
outs  for  state  public  health  laws  and 
state  regulation  of  health  plans),  we  do 
not  agree  that  preemption  is  likely  to  be 
a  major  cause  of  uncertainty  We  have 
deferred  to  Congressional  intent  by 
crafting  the  permissible  releases  for 
public  health,  abuse,  and  oversight 
broadly.  See.  §t)  164.512(b)— (d)  below. 
Since  there  must  first  be  a  conflict 
between  a  state  law  and  a  federal 
requirement  in  order  ff)r  an  issue  of 
preemption  to  even  arise,  we  think  that, 
as  a  practical  matter,  few  preemption 
questions  should  arise  with  respect  to 
sections  1178(b)  and  1178(c). 

With  respect  to  preemption  of  state 
privacy  laws  under  section 
1178(a)(2)(B),  however,  we  agree  that 
the  situation  may  be  more  difficult  to 
ascertain,  because  the  Secretary  does 
not  determine  the  preemption  status  of 
a  state  law  under  that  section,  unlike  the 
situation  with  respect  to  section 
1 178(a)(2)(A).  We  have  tried  to  define 
the  term  "more  stringent"  to  identify 
and  particularize  the  factors  to  be 
considered  by  courts  to  those  relevant  to 
privacy  interests.  The  more  specific 
(than  the  statute)  definition  of  this  term 
at  §  160.202  below  should  provide  some 


guidance  in  making  the  determination 
as  to  which  law  prevails.  Ambiguity  in 
the  state  of  the  law  might  also  be  a  factor 
to  be  taken  into  account  in  determining 
whether  a  penalty  should  be  applied. 

Comment:  Several  comments 
recommended  that  exception 
determinations  or  advisory  opinions 
encompass  a  state  act  or  code  in  its 
entirety  (in  lieu  of  a  provision-specific 
evaluation)  if  it  is  considered  more 
stringent  as  a  whole  than  the  regulation. 
It  was  argued  that  since  the  provisions 
of  a  given  law  are  typically 
interconnected  and  related,  adopting  or 
overriding  them  on  a  provision-by- 
provision  basis  would  result  in 
distortions  and/or  unintended 
consequences  or  loopholes.  For 
example,  when  a  state  law  includes 
authorization  provisions,  some  of  which 
are  consistent  with  the  federal 
requirements  and  some  which  are  not. 
the  cleanest  approach  is  to  view  the 
state  law  as  inconsistent  with  the 
federal  requirements  and  thus 
preempted  in  its  entirety.  Similarly, 
another  comment  suggested  that  state 
confidentiality  laws  written  to  address 
the  specific  needs  of  individuals  served 
within  a  discreet  system  of  care  be 
considered  as  a  whole  in  assessing 
whether  they  are  as  stringent  or  more 
stringent  than  the  federal  requirements. 
Another  comment  requested  explicit 
clarification  that  state  laws  with  a 
broader  scope  than  the  regulation  will 
be  viewed  as  more  stringent  and  be 
allowed  to  stand. 

Response:  We  have  not  adopted  the 
approach  suggested  by  these  comments. 
As  discussed  above  with  respect  to  the 
definition  of  the  term  "more  stringent." 
it  is  our  view  that  the  statute  precludes 
the  approach  suggested.  We  also  suggest 
that  this  approach  ignores  the  fact  that 
each  separate  provision  of  law  usually 
represents  a  nuanced  policy  choice  to. 
for  example,  permit  this  use  or  prohibit 
that  disclosure;  the  aggregated  approach 
proposed  would  fail  to  recognize  and 
weigh  such  pol'      choices. 

Comment:  O:     comment 
recommended  that  the  final  rule:  permit 
requests  for  exception  determinations 
and  advisory  opinions  as  of  the  date  of 
publication  of  the  final  rule,  require  the 
Secretary'  to  notify  the  requestor  within 
a  specified  short  period  of  time  of  all 
additional  information  needed,  and 
prohibit  enforcement  action  until  the 
Secretary  issues  a  response. 

Response:  With  respect  to  the  first 
recommendation,  we  clarify  that 
requests  for  exception  determinations 
may  be  made  at  any  time;  since  the 
process  for  issuing  advisory  opinions 
has  not  been  adopted,  this 
recommendation  is  moot  as  it  pertains 
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to  advisory  opinions.  With  respect  to 
the  second  reconimendation,  we  will 
undertake  to  process  exception  requests 
as  expeditiously  as  possible,  but,  for  the 
reasons  discussed  below  in  connection 
with  the  comments  relating  to  setting 
deadlines  for  those  determinations,  we 
carmot  commit  at  this  time  to  a 
"specified  short  period  of  time"  within 
which  the  Secretary  may  request 
additional  information.  We  see  no 
reason  to  agree  to  the  third 
recommendation.  Because  contrary  state 
laws  for  which  an  exception  is  available 
only  under  section  1178(a)(2)(A)  will  be 
preempted  by  operation  of  law  imless 
and  until  the  Secretary  acts  to  grant  an 
exception,  there  will  be  an  ascertainable 
compliance  standard  for  compliance 
purposes,  and  enforcement  action 
would  be  appropriate  where  such 
compliance  did  not  occur. 

Sections  160.203(a)  and  160.204(a)— 
Exception  Determinations 

Section  160.203(a) — Criteria  for 
Exception  Determinations 

Comment:  Numerous  comments 
criticized  the  proposed  criteria  for  their 
substance  or  lack  thereof  A  number  of 
commenters  argued  that  the 
effectiveness  language  that  was  added  to 
the  third  statutory  criterion  made  the 
exception  so  massive  that  it  would 
swallow  the  rule.  These  comments 
generally  expressed  concern  that  laws 
that  were  less  protective  of  privacy 
would  be  granted  exceptions  under  this 
language.  Other  commenters  criticized 
the  criteria  generally  as  creating  a  large 
loophole  that  would  let  state  laws  that 
do  not  protect  privacy  trump  the  federal 
privacy  standards. 

Response:  We  agree  with  these 
comments.  The  scope  of  the  statutory 
criteria  is  ambiguous,  but  they  could  be 
read  so  broadly  as  to  largely  swallow  the 
federal  protections.  We  do  not  think  that 
this  was  Congress's  intent.  Accordingly, 
we  have  added  language  to  most  of  the 
statutory  criteria  clarifying  their  scope. 
With  respect  to  the  criteria  at 
1178(a)(2)(A)(i),  this  clarifying  language 
generally  ties  the  criteria  more 
specifically  to  the  concern  with 
protecting  and  making  more  efficient 
the  health  care  delivery  and  payment 
system  that  underlies  the 
Administrative  Simplification 
provisions  of  HIPAA,  but,  with  respect 
to  the  catch-all  provision  at  section 
1 1 78(a)(2)(A)(i)(IV),  also  requires  that 
privacy  interests  be  balanced  with  such 
concerns,  to  the  extent  relevant.  We 
require  that  exceptions  for  rules  to 
ensure  appropriate  state  regulation  of 
insurance  and  health  plans  be  stated  in 
a  statute  or  regulation,  so  that  such 


exceptions  will  be  clearly  tied  to 
statements  of  priorities  made  by 
publicly  accoimtable  bodies  (e.g.. 
through  the  public  comment  process  for 
regulations,  and  by  elected  officials 
through  statutes).  With  respect  to  the 
criterion  at  section  1178(a){2)(A)(ii).  we 
have  further  delineated  what  "addresses 
controlled  substances"  means.  The 
language  provided,  which  builds  on 
concepts  at  21  U.S.C.  821  and  the 
Medicare  regulations  at  42  CFR  1001.2. 
delineates  the  area  within  which  the 
government  traditionally  regulates 
controlled  substances,  both  civilly  and 
criminally;  it  is  our  view  that  HIPAA 
was  not  intended  to  displace  such 
regulation. 

Comment:  Several  commenters  urged 
that  the  request  for  determination  by  the 
Secretary  under  proposed  §  160.204(a) 
be  limited  to  cases  where  an  exception 
is  absolutely  necessary,  and  that  in 
making  such  a  determination,  the 
Secretary  should  be  required  to  make  a 
determination  that  the  benefits  of 
granting  an  exception  outweigh  the 
potential  harm  and  risk  of  disclosure  in 
violation  of  the  regulation. 

Response:  We  have  not  further 
defined  the  statutory  term  "necessar\'". 
as  requested.  We  believe  that  the 
determination  of  what  is  "necessar\" 
will  be  fact-specific  and  context 
dependent,  and  should  not  be  further 
circumscribed  absent  such  specifics. 
The  state  will  need  to  make  its  case  that 
the  state  law  in  question  is  sufficiently 
"necessary"  to  accomplish  the 
particular  statutorj'  ground  for 
exception  that  it  sbould  trump  the 
contrary  federal  standard,  requirement, 
or  implementation  specification. 

Comment:  One  commenter  noted  that 
a  state  should  be  required  to  explain 
whether  it  has  taken  any  action  to 
correct  any  less  stringent  state  law  for 
which  an  exception  has  been  requested. 
This  commenter  recommended  that  a 
section  be  added  to  proposed 
§  160.204(a)  stating  that  "a  state  must 
specify  what,  if  any.  action  has  been 
taken  to  eimend  the  state  law  to  comply 
with  the  federal  regulations."  Another 
comment,  received  in  the  Transactions 
rulemaking,  took  the  position  that 
exception  determinations  should  be 
granted  only  if  the  state  standards  in 
question  exceeded  the  national 
standards. 

Response:  The  first  and  last  comments 
appear  to  confuse  the  "more  stringent" 
criterion  that  applies  under  section 
1178(a)(2)(B)  of  the  Act  with  the  criteria 
that  apply  to  exceptions  under  section 
1178(a)(2)(A).  We  are  also  not  adopting 
the  language  suggested  by  the  first 
comment,  because  we  do  not  agree  that 
states  should  necessarilv  have  to  try  to 


amend  their  state  laws  as  a  precondition 
to  requesting  exceptions  under  section 
1178(a)(2)(A).  Rather,  the  question 
should  be  whether  the  state  has  made  a 
convincing  case  that  the  state  law  in 
question  is  sufficiently  necessarv'  for 
one  of  the  statutory'  purposes  that  it 
should  trump  the  contrary-  federal 
policy. 

Comment:  One  commenter  stated  that 
exceptions  for  state  laws  that  are 
contrary'  to  the  federal  standards  should 
not  be  preempted  where  the  state  and 
federal  standards  are  found  to  be  equal. 

Response:  This  suggestion  has  not 
been  adopted,  as  it  is  not  consistent 
with  the  statute.  With  respect  to  the 
administrative  simplification  standards 
in  general,  it  is  clear  that  the  intent  of 
Congress  was  to  preempt  contrar\'  state 
laws  except  in  the  limited  areas 
specified  as  exceptions  or  carve-outs. 
See,  section  1178.  This  statutory' 
approach  is  consistent  with  the 
underlying  goal  of  simplif\'ing  health 
care  transactions  through  the  adoption 
of  uniform  national  standards.  Even 
with  respect  to  state  laws  relating  to  the 
privacy  of  medical  information,  the 
statute  shields  such  state  laws  from 
preemption  by  the  federal  standards 
only  if  they  are  "more"  stringent  than 
the  related  federal  standard  or 
implementation  specification. 

Comment:  One  commenter  noted  that 
determinations  would  apply  only  to 
transactions  that  are  wholly  intrastate. 
Thus,  anv  element  of  a  health  care 
transaction  that  would  implicate  more 
than  one  state's  law  would 
automatically  preclude  the  Secretar>-"s 
evaluation  as  to  whether  the  laws  were 
more  or  less  stringent  than  the  federal 
requirement.  Other  commenters 
expressed  confusion  about  this 
proposed  requirement,  noting  that 
providers  and  plans  operate  now  in  a 
multi-state  environment. 

Response:  We  agree  with  the 
commenters  and  have  dropped  the 
proposed  requirement.  As  noted  by  the 
commenters,  health  care  entities  now 
typically  operate  in  a  multi-state 
environment,  so  already  make  the 
choice  of  law  judgements  that  are 
necessary  in  multi-state  transactions.  It 
is  the  result  of  that  calculus  that  will 
have  to  be  weighed  against  the  federal 
standards,  requirements,  and 
implementation  specifications  in  the 
preemption  analysis. 

Comment:  One  comment  received  in 
the  Transactions  rulemaking  suggested 
that  the  Department  should  allow 
exceptions  to  the  standard  transactions 
to  accommodate  abbreviated 
transactions  between  state  agencies, 
such  as  claims  between  a  public  health 
department  and  the  state  Medicaid 
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agency.  Another  comment  requested  an 
exception  for  Home  and  Community 
Based  Waiver  Services  from  the 
transactions  standards. 

Response:  The  concerns  raised  by 
these  comments  would  seem  to  be  more 
properly  addressed  through  the  process 
established  for  maintaining  and 
modifying  the  transactions  standards.  If 
the  concerns  underlying  these 
comments  cannot  be  addressed  ui  this 
manner,  however,  there  is  nothing  in 
the  rules  below  to  preclude  states  from 
requesting  exceptions  in  such  c:ases 
They  will  then  have  to  make  the  case 
that  one  or  more  grounds  for  exception 
applies. 

Section  160.204lal — Process  for 
Exception  Determinations — Commen ts 
and  Responses 

Comment:  Several  comments  received 
m  the  Transactions  rulemaking  stated 
that  the  process  for  applying  for  and 
granting  exception  determinations 
(referred  to  as  "waivers"  by  some) 
needed  to  be  spelled  out  in  the  final 
rule. 

Response:  We  agree  with  these 
comments.  As  noted  above,  since  no 
process  was  proposed  in  the 
Transactions  rulemaking,  a  process  for 
makmg  exception  determinations  was 
not  adopted  in  those  final  rules.  Subpart 
B  below  adopts  a  process  for  making 
exception  determinations,  which 
responds  to  these  comments. 

Comment:  Comments  stated  that  the 
exception  process  would  be 
burdensome,  unwieldy,  and  time- 
consuming  for  state  agencies  as  well  as 
the  Department.  One  comment  took  the 
position  that  states  should  not  be 
required  to  submit  exception  requests  to 
the  Department  under  proposed 
§  160.203(a).  but  could  provide 
documentation  that  the  state  law  meets 
one  of  the  conditions  articulated  in 
proposed  §160.203. 

Response:  We  disagree  that  the 
process  adopted  at  §  164.204  below  will 
be  burdensome,  unwieldy,  or  time- 
consuming.  The  only  thing  the 
regulation  describes  is  the  showings  that 
a  requestor  must  make  as  part  of  its 
submission,  and  all  are  relevant  to  the 
issue  to  be  determined  by  the  Secretary 
How  much  information  is  submitted  is. 
generally  speaking,  in  the  requestor's 
control,  and  the  regulation  places  no 
restrictions  on  how  the  requestor 
obtains  it.  whether  by  acting  directlv,  by 
working  with  providers  and/or  plans,  or 
by  working  with  others  With  respect  to 
the  suggestion  that  states  not  be 
required  to  submit  exception  requests, 
we  disagree  that  this  suggestion  is  either 
statutorily  authorized  or  advisable.  We 
read  this  comment  as  implicitlv 


suggesting  that  the  Secretary  must 
proactively  identifv'  instances  of  conflict 
and  evaluate  them.  This  suggestion  is, 
thus,  at  bottom  the  same  as  the  manv 
suggestions  that  we  create  a  database  or 
compendium  of  controlling  law,  and  it 
is  rejected  for  the  same  reasons. 

Comment:  Several  comments  urged 
that  all  state  requests  for  non- 
preemption  include  a  process  for  public 
participation.  These  comments  believe 
that  members  of  the  public  and  other 
interested  stakeholders  should  be 
allowed  to  submit  comments  on  a  state's 
request  for  exception,  and  that  these 
comments  should  be  reviewed  and 
c:onsidered  by  the  Secretary'  in 
determining  whether  the  exception 
should  be  granted.  One  comment 
suggested  that  the  Secretary  at  least  give 
notice  to  the  citizens  of  the  state  prior 
to  granting  an  exception. 

Response:  The  revision  to 
*^  160  204(a).  to  permit  r€x^uests  for 
exception  determinations  by  any 
person,  responds  to  these  comments. 

Comment  Many  commenters  noted 
that  the  lack  of  a  clear  and  reasonable 
time  line  for  the  Secretary  to  issue  an 
exception  determination  would  not 
provide  sufficient  assurance  that  the 
questions  regarding  what  rules  apply 
will  be  resolved  in  a  time  frame  that 
will  allow  business  to  be  conducted 
properly,  and  argued  that  this  would 
increa.se  confusion  and  uncertainty 
about  which  statutes  and  regulations 
should  be  followed.  Timeframes  of  60  or 
90  days  were  suggested.  (Dne  group 
suggested  that,  if  a  state  does  not  receive 
a  response  from  HHS  within  60  davs, 
the  waiver  should  be  deemed  approved. 

Response:  The  workload  prioritization 
and  management  considerations 
discussed  above  with  respect  to 
advisory  opinions  are  also  relevant  here 
and  make  us  reluctant  to  agree  to  a 
deadline  for  making  exception 
determinations.  This  is  particularly  true 
at  the  outset,  since  we  have  no 
experience  with  such  requests.  We 
therefore  have  no  basis  for  determining 
how  long  processing  such  requests  will 
take,  how  many  requests  we  will  need 
to  process,  or  what  resources  will  be 
available  for  such  processing.  We  agree 
that  states  and  other  requesters  should 
receive  timely  responses  and  will  make 
every  effort  to  make  determinations  as 
expeditiously  as  possible,  but  we  cannot 
commit  to  firm  deadlines  in  this  initial 
rule.  Once  we  have  experience  in 
handling  exception  requests,  we  will 
consult  with  states  and  others  in  regard 
to  their  experiences  and  concerns  and 
their  suggestions  for  improving  the 
Secretary's  expeditious  handling  of  such 
requests. 


We  are  not  accepting  the  suggestion 
that  requests  for  exception  be  deemed 
approved  if  not  acted  upon  in  some 
defined  time  period.  Section 
1178(a)(2)(A)  requires  a  specific 
determination  by  the  Secretary.  The 
suggested  policy  would  not  be 
consistent  with  this  statutory 
requirement.  It  is  also  inadvisable  from 
a  policy  standpoint,  in  that  it  would 
tend  to  maximize  exceptions.  This 
would  be  contrary  to  the  underlying 
statutory'  policy  in  favor  of  uniform 
federal  standards. 

Comment:  One  commenter  took 
exception  to  the  requirement  for  states 
to  seek  a  determination  from  the 
Department  that  a  provision  of  state  law 
is  necessary  to  prevent  fraud  and  abuse 
or  to  ensure  appropriate  state  regulation 
of  insurance  plans,  contending  that  this 
mandate  could  interfere  with  the 
Insurance  Commissioners'  ability  to  do 
their  jobs.  Another  commenter 
suggested  that  the  regulation 
specifically  recognize  the  broad  scope  of 
state  insurance  department  activities, 
such  as  market  conduct  examinations, 
enforcement  investigations,  and 
consumer  complaint  handling. 

Response:  The  first  comment  raises  an 
issue  that  lies  outside  our  legal 
authority  to  address,  as  section 
n78(a)('2)(A)  clearly  mandates  that  the 
Secretary  make  a  determination  in  these 
areas.  With  respect  to  the  second 
comment,  to  the  extent  these  concerns 
pertain  to  health  plans,  we  believe  that 
the  provisions  at  §  164.512  relating  to 
oversight  and  disclosures  required  by 
law  should  address  the  concerns 
underlying  this  comment. 

Section  160.204(aH4j— Period  of 
Effectiveness  of  Exception 
De  term  i  nations 

Comment:  Numerous  commenters 
stated  that  the  proposed  three  year 
limitation  on  the  effectiveness  of 
exception  determinations  would  pose 
significant  problems  and  should  be 
limited  to  one  year,  since  a  one  year 
limitation  would  provide  more  frequent 
review  of  the  necessity  for  exceptions. 
The  commenters  expressed  concern  that 
state  laws  which  provide  less  privacy 
protection  than  the  federal  regulation 
would  be  given  exceptions  by  the 
Secretary  and  thus  argued  that  the 
exceptions  should  be  more  limited  in 
duration  or  that  the  Secretary  should 
require  that  each  request,  regardless  of 
duration,  include  a  description  of  the 
length  of  time  such  an  exception  would 
be  needed. 

One  state  government  commenter, 
however,  argued  that  the  3  year  limit 
should  be  eliminated  entirely,  on  the 
ground  that  requiring  a  redetermination 
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every  three  years  would  be  burdensome 
for  the  states  and  be  a  waste  of  time  and 
resources  for  all  parties.  Other 
commenters,  including  two  state 
agencies,  suggested  that  the  exemption 
should  remain  effective  until  either  the 
state  law  or  the  federal  regulation  is 
changed.  Another  coirunenter  suggested 
that  the  three  year  sunset  be  deleted  and 
that  the  final  rule  provide  for  automatic 
review  to  determine  if  changes  in 
circumstance  or  law  would  necessitate 
amendment  or  deletion  of  the  opinion. 
Other  recommendations  included 
deeming  the  state  law  as  continuing  in 
effect  upon  the  submission  of  a  state 
application  for  an  exemption  rather  than 
waiting  for  a  determination  by  the 
Secretary  that  may  not  occur  for  a 
substantial  period  of  time. 

Response:  We  are  persuaded  that  the 
proposed  3  year  limit  on  exception 
determinations  does  not  make  sense 
where  neither  law  providing  the  basis 
for  the  exception  has  changed  in  the 
interim.  We  also  agree  that  where  either 
law  has  changed,  a  previously  granted 
exception  should  not  continue.  Section 
160.205(a)  below  addresses  these 
concerns. 

Sections  160.203(b)  and  160.204(b)— 
Advisory  Opinions 

Section  160.203(b)— Effect  of  Advisory 
Opinions 

Comment:  Several  commenters 
questioned  whether  or  not  DHHS  has 
standing  to  issue  binding  advisory 
opinions  and  recommended  that  the 
Department  clarify  this  issue  before 
implementation  of  this  regulation.  One 
respondent  suggested  that  the 
Department  clarify  in  the  final  rule  the 
legal  issues  on  which  it  will  opine  in 
advisory  opinion  requests,  and  state  that 
in  responding  to  requests  for  advisory 
opinions  the  Department  will  not  opine 
on  the  preemptive  force  of  ERISA  with 
respect  to  state  laws  governing  the 
privacy  of  individually  identifiable 
health  information,  since  interpretations 
as  to  the  scope  and  extent  of  ERISA's 
preemption  provisions  are  outside  of  the 
Department's  jurisdictional  authority. 

One  commenter  asked  whether  a  state 
could  enforce  a  state  law  which  the 
Secretary  had  indicated  through  an 
advisory  opinion  is  preempted  by 
federal  law.  This  commenter  also  asked 
whether  the  state  would  be  subject  to 
penalties  if  it  chose  to  continue  to 
enforce  its  own  laws. 

Response:  As  discussed  above,  in  part 
for  reasons  raised  by  these  comments, 
the  Department  has  decided  not  to  have 
a  formal  process  for  issuing  advisory 
opinions,  as  proposed. 


Several  of  these  concerns,  however, 
raise  issues  of  broader  concern  that  need 
to  be  addressed.  First,  we  disagree  that 
the  Secretary  lacks  legal  authority  to 
opine  on  whether  or  not  state  privacy 
laws  are  preempted.  The  Secretary  is 
charged  by  law  with  determining 
compliance,  and  where  state  law  and 
the  federal  requirements  conflict,  a 
determination  of  which  law  controls 
will  have  to  be  made  in  order  to 
determine  whether  the  federal  standard, 
requirement,  or  implementation 
specification  at  issue  has  been  violated. 
Thus,  the  Secretary  cannot  carry  out  her 
enforcement  functions  without  making 
such  determinations.  It  is  further 
reasonable  that,  if  the  Secretary  makes 
such  determinations,  she  can  make 
those  determinations  known,  for 
whatever  persuasive  effect  they  may 
have. 

The  questions  as  to  whether  a  state 
could  enforce,  or  would  be  subject  to 
penalties  if  it  chose  to  continue  to 
enforce,  its  own  laws  following  a  denial 
by  the  Secretary  of  an  exception  request 
under  §  160.203  or  a  holding  by  a  court 
of  competent  jurisdiction  that  a  state 
privacy  law  had  been  preempted  by  a 
contrary  federal  privacy  stsmdard  raise 
several  issues.  First,  a  state  law  is 
preempted  under  the  Act  only  to  the 
extent  that  it  applies  to  covered  entities; 
thus,  a  state  is  free  to  continue  to 
enforce  a  "preempted"  state  law  against 
non-covered  entities  to  which  the  state 
law  applies.  If  there  is  a  question  of 
coverage,  states  may  wish  to  establish 
processes  to  ascertain  which  entities 
within  their  borders  are  covered  entities 
within  the  meaning  of  these  rules. 
Second,  with  respect  to  covered  entities, 
if  a  state  were  to  try  to  enforce  a 
preempted  state  law  against  such 
entities,  it  would  presiunably  be  acting 
without  legal  authority  in  so  doing.  We 
cannot  speak  to  what  remedies  might  be 
available  to  covered  entities  to  protect 
themselves  against  such  wrongful  state 
action,  but  we  assume  that  covered 
entities  could  seek  judicial  relief,  if  all 
else  failed.  With  respect  to  the  issue  of 
imposing  penalties  on  states,  we  do  not 
see  this  as  likely.  The  only  situation  that 
we  can  envision  in  which  penalties 
might  be  imposed  on  a  state  would  be 
if  a  state  agency  were  itself  a  covered 
entity  and  followed  a  preempted  state 
law,  thereby  violating  the  contrary 
federal  standard,  requirement,  or 
implementation  specification. 

Section  160.204(b)— Process  for 
Advisory  Opinions 

Comment:  Several  commenters  stated 
that  it  was  unclear  whether  a  state 
would  be  required  to  submit  a  request 
for  an  advisory  opinion  in  order  for  the 


law  to  be  considered  more  stringent  and 
thus  not  preempted.  The  Department 
should  clarify  whether  a  state  law  could 
be  non-preempted  even  without  such  an 
advisory  opinion.  Another  commenter 
requested  that  the  final  rule  explicitly 
state  that  the  stricter  rule  always 
applies,  whether  it  be  state  or  federal, 
and  regardless  of  whether  there  is  any 
conflict  between  state  and  federal  law. 

Response:  The  elimination  of  the 
proposed  process  for  advisory  opinions 
renders  moot  the  first  question.  Also, 
the  preceding  response  clarifies  that 
which  law  preempts  in  the  privacy 
context  (assuming  that  the  state  law  and 
federal  requirement  are  "contrary  ")  is  a 
matter  of  which  one  is  the  "more 
stringent."  This  is  not  a  matter  which 
the  Secretary  will  ultimately  determine; 
rather,  this  is  a  question  about  which 
the  courts  will  ultimately  make  the  final 
determination.  With  respect  to  the 
second  comment,  we  believe  that 
§  160.203(b)  below  responds  to  this 
issue,  but  we  would  note  that  the  statute 
already  provides  for  this. 

Comment:  Several  commenters 
supported  the  decision  to  limit  the 
parties  who  may  request  advisory 
opinions  to  the  state.  These  commenters 
did  not  believe  that  insurers  should  be 
allowed  to  request  an  advisory  opinion 
and  open  every  state  law  up  to 
challenge  and  review. 

Several  commenters  requested  that 
guidance  on  advisory  opinions  be 
provided  in  all  circumstances,  not  only 
at  the  Secretary's  discretion.  It  was 
suggested  that  proposed 
§  160.204(b)(2)(iv)  be  revised  to  read  as 
follows:  "A  state  may  submit  a  written 
request  to  the  Secretary  for  an  advisory 
opinion  under  this  paragraph.  The 
request  must  include  the  following 
information:  the  reasons  why  the  state 
law  should  or  should  not  be  preempted 
by  the  federal  standard,  requirement,  or 
implementation  specification,  including 
how  the  state  law  meets  the  criteria  at 
§  160.203(b)." 

Response:  The  decision  not  to  have  a 
formal  process  for  issuing  advisory- 
opinions  renders  these  issues  moot. 

Sections  160.203(c)  and  160.203(d)— 
Statutory  Carve-Outs  - 

Comment:  Several  commenters  asked 
that  the  Department  provide  more 
specific  examples  itemizing  activities 
traditionally  regulated  by  the  state  that 
could  constitute  'carve-out"  exceptions. 
These  commenters  also  requested  that 
the  Department  include  language  in  the 
regulation  stating  that  if  a  state  law  falls 
within  several  different  exceptions,  the 
state  chooses  which  determination 
exception  shall  apply. 
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Response:  We  are  concerned  that 
itemizing  examples  in  this  way  could 
leave  out  important  state  laws  or  create 
inadvertent  negative  implications  that 
laws  not  listed  are  not  included 
However,  as  explained  above,  we  have 
designed  the  types  of  activities  that  are 
permissive  disclosures  for  public  health 
under  §  164.512(b)  below  in  part  to 
c:ome  within  the  carve-out  effected  by 
section  1 178{t);  while  the  state 
regulator^'  activities  covered  by  section 
1 178(c)  will  generally  come  within 
§  164. 512(d)  below.  With  respect  to  the 
comments  asking  that  a  state  get  to 
"choose"  which  exception  it  comes 
under,  we  have  in  effect  provided  for 
this  with  respect  to  exceptions  under 
section  1178(a)(2)(A).  by  giving  the  state 
the  right  to  request  an  exception  under 
that  section.  With  respect  to  exceptions 
under  section  1178(a)(2)(B).  those 
exceptions  occur  by  operation  of  law. 
and  it  is  not  within  the  Secretar\-s 
power  to  "let"  the  state  choose  whether 
an  exception  occurs  under  that  section. 

Comment:  Several  commenters  took 
the  position  that  the  Secretarv  should 
not  limit  the  procedural  requirements  in 
proposed  §  160.204(a)  to  only  those 
applications  under  proposed 
^  160.203(a)  They  urged  that  the 
requirements  of  proposed  *»  160.204(a) 
should  also  applv  to  preemption  under 
sections  1178(a)(2)(B).  1178(b|  and 
1178(c).  It  was  suggested  that  the  rules 
should  provide  for  exception 
determinations  with  respect  to  the 
matters  covered  by  these  provisions  of 
the  statute;  such  additional  provisions 
would  provide  clear  procedures  for 
states  to  follow  and  ensure  that  requests 
for  exceptions  are  adequately 
documented. 

.■\  slightly  different  approach  was 
taken  bv  several  commenters,  who 
recommended  that  proposed 
§  160.204(b)  be  amended  to  clarify  that 
the  Secretar\-  will  also  issue  advisor}' 
opinions  as  to  whether  a  state  law 
constitutes  an  exception  under 
proposed  §§  160.203(c)  and  160.203(d) 
This  change  would,  they  argued,  give 
states  the  same  opportunity  for  guidance 
that  they  have  under  §  160.203(a)  and 
(b).  and  as  such,  avoid  costly  lawsuits 
to  preserve  state  laws. 

Response:  We  are  not  taking  either  of 
the  recommended  courses  of  action. 
With  respect  to  the  recommendation 
that  we  expand  the  exception 
determination  process  to  encompass 
exceptions  under  sections  1178(a)(2)(B). 
1178(b).  and  1178(c).  we  do  not  have  the 
authority  to  grant  exceptions  under 
these  sections.  Under  section  1178,  the 
Secretary  has  authoritv  to  make 
exception  determinations  only  with 
respect  to  the  matters  covered  by  section 


1178(a)(2)(A);  contrary  .state  laws 
coming  within  section  1178(a)(2)(B)  are 
preempted  if  not  more  stringent,  while 
if  a  contrarv  state  law  comes  within 
sectiim  1178(b)  or  section  1178(c).  it  is 
not  preempted.  These  latter  statutory 
provisions  operate  by  their  own  terms. 
Thus,  it  is  not  within  the  .Secretary's 
authority  to  establish  the  determination 
process  which  these  comments  seek. 

With  respect  to  the  request  seeking 
advisory  opinions  in  the  section  1178(b) 
and  1178(c)  situations,  we  agree  that  we 
have  the  authority  to  issue  such 
opinions  However,  the  considerations 
described  above  that  have  led  us  not  to 
adopt  a  formal  process  for  issuing 
advisory  opinions  in  the  privacy  context 
applv  with  equal  force  and  effect  here. 

Comment:  One  iiommenter  argued 
that  it  would  be  unnecessarilv 
burdensome  for  state  health  data 
agencies  (whose  focus  is  (m  the  cost  of 
healthcare  or  improving  Medicare. 
Medicaid,  or  the  healthcare  svstem)  to 
obtain  a  specific  determination  from  the 
Department  for  an  exception  under 
proposed  i>  160.203(c).  States  should  be 
required  only  to  notifv'  the  Secretary  of 
thtMr  nwn  determination  that  such 
(uUection  is  necessarv.  it  was  also 
argued  that  cases  where  the  statutorv 
carve-outs  apply  should  not  require  a 
.Secretarial  determination. 

Response:  We  clarif\  that  no 
Secretarial  determination  is  required  for 
activities  that  fall  into  one  of  the 
statutory  carve-outs.  With  respect  to 
data  collections  for  state  health  data 
agencies,  we  note  that  provision  has 
been  made  for  many  of  these  activities 
in  several  provisions  of  the  rules  below, 
such  as  the  provisions  relating  to 
disclosures  required  bv  law 
(!^  164.512(a)),  disclosures  for  oversight 
(§  164  512(d)).  and  disi:losures  for 
public  health  (^  164.512(b)).  Some 
disclosures  for  Medicare  and  Medicaid 
purposes  may  also  come  within  the 
definition  of  health  care  operations.  A 
fuller  disi;ussion  of  this  issue  appears  in 
connection  with  i?  164  512  below. 

Constitutional  Comments  and 
Responses 

Comment:  Several  commenters 
suggested  that  as  a  general  matter  the 
rule  is  unconstitutional 

Response:  We  disagree  that  the  rule  is 
unconstitutional.  The  particular 
grounds  for  this  conclusion  are  set  out 
with  respect  to  particular  constitutional 
issues  in  the  responses  below.  With 
respect  to  the  comments  that  simply 
made  this  general  assertion,  the  lack  of 
detail  of  the  comments  makes  a 
substantive  response  impossible. 


Article  II 

Comment:  One  commenter  contended 
that  the  Secretary'  improperly  delegated 
authority  to  private  entities  by  requiring 
covered  entities  to  enter  into  contracts 
with,  monitor,  and  take  action  for 
violations  of  the  contract  against  their 
business  partners.  These  comments 
assert  that  the  selection  of  these  entities 
to  "enforce"  the  regulations  violates  the 
Executive  Powers  Clause  and  the 
Appointments  and  Take  Care  Clauses. 

Response:  We  reject  the  assertion  that 
the  business  associate  provisions 
constitute  an  improper  delegation  of 
executive  power  to  private  entities. 
HIPAA  provides  HHS  with  authority  to 
enforce  the  regulation  against  covered 
entities.  The  rules  below  regulate  onlv 
the  conduct  of  the  covered  entity;  to  the 
extent  a  covered  entity  chooses  to 
conduct  its  funding  through  a  business 
associate,  those  functions  are  still 
functions  of  the  covered  entity.  Thus,  no 
improper  delegation  has  occurred 
because  what  is  being  regulated  are  the 
actions  of  the  covered  entity,  not  the 
actions  of  the  business  associate  in  its 
independent  capacity, 

We  also  reject  the  suggestion  that  the 
business  associates  provisions 
constitute  an  improper  appointment  of 
covered  entities  to  enforce  the 
regulation  and  violate  the  Take  Care 
Clause.  Because  the  Secretary  has  not 
delegated  authority  to  covered  entities, 
the  inference  that  she  has  appointed 
covered  entities  to  exercise  such 
authoritv  misses  the  mark. 

Commerce  Clause 

Comment:  A  few  commenters 
suggested  that  the  privacy  regulation 
regulates  activities  that  are  not  in 
interstate  commerce  and  which  are. 
therefore,  beyond  the  powers  the  U.S. 
Constitution  gives  the  federal 
government. 

Response:  We  disagree.  Health  care 
providers,  health  plans,  and  health  care 
clearinghouses  are  engaged  in  economic 
and  commercial  activities,  including  the 
exchange  of  individually  identifiable 
health  information  electronically  across 
state  lines.  These  activities  constitute 
interstate  commerce.  Therefore,  they 
come  within  the  scope  of  Congress' 
power  to  regulate  interstate  commerce. 

Nondelegation  Doctrine 

Comment:  Some  commenters  objected 
to  the  manner  by  which  Congress 
provided  the  Secretary'  authority  to 
promulgate  this  regulation.  These 
comments  asserted  that  Congress 
violated  the  nondelegation  doctrine  by 
(1)  not  providing  an  "intelligible 
principle'"  to  guide  the  agency.  (2)  not 
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establishing  "ascertainable  standards," 
and  (3)  improperly  permitting  the 
Secretary  to  make  social  policy 
decisions. 

Response:  We  disagree.  HIPAA  clearly 
delineates  Congress'  general  policy  to 
establish  strict  privacy  protections  for 
individually  identifiable  health 
information  to  encourage  electronic 
transactions.  Congress  also  established 
boundaries  limiting  the  Secretary's 
authority.  Congress  established  these 
limitations  in  several  ways,  including 
by  calling  for  privacy  standards  for 
"individually  identifiable  health 
information";  specifying  that  privacy 
standards  must  address  individuals' 
rights  regarding  their  individually 
identifiable  health  information,  the 
procedures  for  exercising  those  rights, 
and  the  particular  uses  and  disclosiues 
to  be  authorized  or  required;  restricting 
the  direct  application  of  the  privacy 
standards  to  "covered  entities,"  which 
Congress  defined;  requiring  consultation 
with  the  National  Committee  on  Vital 
and  Health  Statistics  £ind  the  Attorney 
General;  specifying  the  circumstances 
under  which  the  federal  requirements 
would  supersede  state  laws;  and 
specifying  the  civil  and  criminal 
penalties  the  Secretary  could  impose  for 
violations  of  the  regulation.  These 
limitations  also  serve  as  "ascertainable 
standards"  upon  which  reviewing 
courts  can  rely  to  determine  the  validity 
of  the  exercise  of  authority. 

Although  Congress  could  have  chosen 
to  impose  expressly  an  exhaustive  list  of 
specifications  that  must  be  met  in  order 
to  achieve  the  protective  purposes  of  the 
HIPAA,  it  was  entirely  permissible  for 
Congress  to  entrust  to  the  Secretary  the 
task  of  providing  these  specifications 
based  on  her  experience  and  expertise 
in  dealing  with  these  complex  and 
technical  matters. 

We  disagree  with  the  comments  that 
Congress  improperly  delegated 
Congressional  policy  choices  to  her. 
Congress  clearly  decided  to  create 
federal  standards  protecting  the  privacy 
of  "individually  identifiable  health 
information"  and  not  to  preempt  state 
laws  that  are  more  stringent.  Congress 
also  determined  over  whom  the 
Secretary  would  have  authority,  the 
type  of  information  protected,  and  the 
minimum  level  of  regulation. 

Separation  of  Powers 

Comment:  Some  commenters  asserted 
that  the  federal  government  may  not 
preempt  state  laws  that  are  not  as  strict 
as  the  privacy  regulation  because  to  do 
so  would  violate  the  separation  of 
powers  in  the  U.S.  Constitution.  One 
comment  suggested  that  the  rules  raised 
a  substantial  constitutional  issue 


because,  as  proposed,  they  permitted 
the  Secretary  to  make  determinations  on 
preemption,  which  is  a  role  reserved  for 
the  judiciary. 

Response:  We  disagree.  We  note  that 
this  comment  only  pertains  to 
determinations  imder  section 
1178(a)(2)(A);  as  discussed  above,  the 
rules  below  provide  for  no  Secretarial 
determinations  with  respect  to  state 
privacy  laws  coming  within  section 
1178(a)(2)(B).  With  respect  to 
determinations  imder  section 
1178(a)(2)(A),  however,  the  final  rules, 
like  the  proposed  rules,  provide  that  at 
a  state's  request  the  Secretary  may  make 
certain  determinations  regarding  the 
preemptive  eff^ect  of  the  rules  on  a 
particular  state  law.  As  usually  the  case 
with  any  administrative  decisions,  these 
are  subject  to  judicial  review  pursuant 
to  the  Administrative  Procedure  Act. 

First  Amendment 

Comment:  Some  comments  suggested 
that  the  rules  violated  the  First 
Amendment.  They  asserted  that  if  the 
rule  included  Christian  Science 
practitioners  as  covered  entities  it 
would  violate  the  separation  of  church 
and  state  doctrine. 

Response:  We  disagree.  The  First 
Amendment  does  not  always  prohibit 
the  federal  government  from  regulating 
secular  activities  of  religious 
organizations.  However,  we  address 
concerns  relating  to  Christian  Science 
practitioners  more  fully  in  the  response 
to  comments  discussion  of  the 
definition  of  "covered  entity"  in 
§160.103. 

Fourth  Amendment 

Comment:  Many  comments  expressed 
Fourth  Amendment  concerns  about 
various  proposed  provisions.  These 
comments  fall  into  two  categories — 
general  concerns  about  warrantless 
searches  and  specific  concerns  about 
administrative  searches.  Several 
comments  argued  that  the  proposed 
regulations  permit  law  enforcement  and 
government  officials  access  to  protected 
health  information  without  first 
requiring  a  judicial  search  warrant  or  an 
individual's  consent.  These  comments 
rejected  the  applicability  of  any  of  the 
existing  exceptions  permitting 
warrantless  searches  in  this  context. 
Another  comment  argued  that  federal 
and  state  police  should  be  able  to  obtain 
personal  medical  records  only  with  the 
informed  consent  of  an  individual. 
Many  of  these  comments  also  expressed 
concern  that  protected  health 
information  could  be  provided  to 
goveriunent  or  private  agencies  for 
inclusion  in  a  governmental  health  data 
system. 


Response:  We  disagree  that  the 
provisions  of  these  rules  that  permit 
disclosures  for  law  enforcement 
purposes  and  governmental  health  data 
systems  generally  violate  the  Fourth 
Amendment.  The  privacy  regulation 
does  not  create  new  access  rights  for  law 
enforcement.  Rather,  it  refrains  from 
placing  a  significant  barrier  in  front  of 
access  rights  that  law  enforcement 
currently  has  under  existing  legal 
authority.  While  the  regulation  may 
permit  a  covered  entity  to  make 
disclosures  in  specified  instances,  it 
does  not  require  the  covered  entity 
make  the  disclosure.  Thus,  because  we 
are  not  modifying  existing  law  regarding 
disclosures  to  law  enforcement  officials, 
except  to  strengthen  the  requirements 
related  to  requests  already  authorized 
under  law.  and  are  not  requiring  any 
such  disclosures,  the  privacy  regulation 
does  not  infringe  upon  individual's 
Fourth  Amendment  rights.  We  discuss 
the  rationale  underlying  the  permissible 
disclosures  to  law  enforcement  officials 
more  fully  in  the  preamble  discussion 
relating  to  §  164.512(f). 

We  note  that  the  proposed  provision 
relating  to  disclosures  to  government 
health  data  systems  has  been  eliminated 
in  the  final  rule.  However,  to  the  extent 
that  the  comments  can  be  seen  as  raising 
concern  over  disclosure  of  protected 
health  information  to  government 
agencies  for  public  health,  health 
oversight,  or  other  purposes  permitted 
by  the  final  rule,  the  reasoning  in  the 
previous  paragraph  applies. 

Comment:  One  commenter  suggested 
that  the  rules  violate  the  Fourth 
Amendment  by  requiring  covered 
entities  to  provide  access  to  the 
Secretary  to  their  books,  records, 
accounts,  and  facilities  to  ensure 
compliance  with  these  rules.  The 
commenter  also  suggested  that  the 
requirement  that  covered  entities  enter 
into  agreements  with  their  business 
partners  to  make  their  records  available 
to  the  Secretary-  for  inspection  as  well 
also  violates  the  warrant  requirement  of 
the  Fourth  Amendment. 

Response:  We  disagree.  These 
requirements  are  consistent  with  U.S. 
Supreme  Court  cases  holding  that 
warrantless  administrative  searches  of 
commercial  property  are  not  per  se 
violations  of  the  Fourth  Amendment. 
The  provisions  requiring  that  covered 
entities  provide  access  to  certain 
material  to  determine  compliance  with 
the  regulation  come  within  the  well- 
settled  exception  regarding  closely 
regulated  businesses  and  industries  to 
the  warrant  requirement.  From  state  and 
local  licensure  laws  to  the  federal  fraud 
and  abuse  statutes  and  regulations,  the 
health  care  industry  is  one  of  the  most 
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tightly  regulated  businesses  in  the 
countn,'  Becausp  the  industry  has  such 
an  extensive  history  of  government 
oversight  and  involvement,  those 
operating  within  it  have  no  reasonable 
expectation  of  privacy  from  the 
government  such  that  a  warrant  would 
be  required  to  determine  compliance 
with  the  rules. 

In  addition,  the  cases  cited  by  the 
commenters  concern  unannounced 
searches  of  the  premises  and  facilities  of 
particular  entities.  Because  our 
enforcement  provisions  only  provide  for 
the  review  of  books,  records,  and  other 
information  and  only  during  normal 
business  hours  with  notice,  except  for 
exceptional  situations,  this  case  law 
does  not  apply 

As  for  business  associates,  they 
voluntarily  enter  into  their  agreements 
with  covered  entities.  This  agreement, 
therefore,  functions  as  knowing  and 
voluntary  consents  to  the  search  (even 
assuming  it  could  be  understood  to  be 
a  search)  and  obviates  the  need  for  a 
warrant. 

Fifth  Amendment 

Comment  Several  comments  asserted 
that  the  proposed  rules  violated  the 
Fifth  Amendment  because  in  the 
commenters'  views  they  authorized  the 
taking  of  privacy  property  without  just 
compensation  or  due  process  of  law. 

Response  We  disagree  The  rules  set 
forth  below  do  not  address  the  issue  of 
who  owns  an  individual's  medical 
record.  Instead,  they  address  what  uses 
and  disclosures  of  protected  health 
information  may  be  made  by  covered 
entities  with  or  without  a  consent  or 
authorization.  As  described  in  response 
to  a  similar  comment,  medical  records 
have  been  the  property  of  the  health 
care  provider  or  medical  facilitv  that 
created  them,  historically.  In  some 
states,  statutes  directly  provide  these 
entities  with  ownership.  These  laws  are 
limited  by  laws  that  provide  patients  or 
their  representatives  with  access  to  the 
records  or  that  provide  the  patient  with 
an  ownership  interest  in  the  information 
within  the  records.  As  we  discuss,  the 
final  rule  is  consistent  with  current  state 
law  that  provides  patients  access  to 
protected  health  information,  but  not 
ownership  of  medical  records.  State 
laws  that  provide  patients  with  greater 
access  would  remain  in  effect. 
Therefore,  because  patients  do  not  own 
their  records,  no  taking  can  occur.  As 
for  their  interest  in  the  information,  the 
final  rule  retains  their  rights.  As  for 
covered  entities,  the  final  rule  does  not 
take  away  their  ownership  rights  or 
make  their  ownership  interest  in  the 
protected  health  information  worthless. 


Therefore,  no  taking  has  occurred  in 
these  situations  either 

Ninth  and  Tenth  Amendments 

Comment  Several  comments  asserted 
that  the  proposed  rules  violated  the 
Ninth  and  Tenth  Amendments.  One 
( ommenter  suggested  that  the  Ninth 
Amendment  prohibits  long  and 
complicated  regulations.  Other 
commenters  suggested  that  the  proposed 
rules  authorized  the  compelled 
disclosure  of  individually  identifiable 
health  informaticm  in  violation  of  State 
constitutional  provisions,  such  as  those 
in  California  and  Florida.  Similarly,  a 
couple  of  commenters  asserted  that  the 
privacy  rules  violate  the  Tenth 
Amendment. 

Response:  We  disagree.  The  Ninth 
and  Tenth  Amendments  address  the 
rights  retained  by  the  people  and 
acknowledge  that  the  .States  or  the 
people  are  reserved  the  powers  not 
delegated  to  the  federal  government  and 
not  otherwise  prohibited  by  the 
(kinstitution  Because  HHS  is  regulating 
under  a  delegation  of  authority  from 
(Congress  in  an  area  that  affects 
interstate  commerce,  we  are  within  the 
powers  provided  to  (Congress  in  the 
("onstitution.  Nothing  in  the  Ninth 
Amendment,  or  any  other  provision  of 
the  Constitution,  restricts  the  length  or 
i:omplexity  of  any  law.  Additionallv,  we 
do  not  believe  the  rules  below 
impermissibly  authorize  behavior  that 
violates  State  constitutions.  This  rule 
requires  disclosure  onlv  to  the 
individual  or  to  the  Secretary'  to  enforce 
this  rule.  As  noted  in  the  preamble 
discussion  of  "Preemption,  "  these  rules 
do  not  preempt  State  laws,  including 
constitutional  provisions,  that  are 
contrary  to  and  more  stringent,  as 
defined  at  <?  160.502,  than  these  rules. 
See  the  discussion  <jf  "Preemption"  for 
further  clarification.  Therefore,  if  these 
State  constitutions  are  contrary  to  the 
rule  below  and  provide  greater 
protedion.  they  remain  in  full  force;  if 
they  do  not,  they  are  preempted,  in 
accordance  with  the  .Supremacy  Clause 
of  the  Constitution. 

Right  to  Privacy 

Comment:  Several  comments 
suggested  that  the  proposed  regulation 
would  violate  the  right  to  privacy 
guaranteed  by  the  First.  Fourth.  Fifth, 
and  Ninth  ,\mendinents  because  it 
would  permit  covered  entities  to 
disclose  protected  health  information 
without  the  con.sent  of  the  individual. 

Response:  These  comments  did  not 
provide  specific  facts  (k  legal  basis  for 
the  claims  We  are.  thus,  unable  to 
provide  a  substantive  response  to  these 
particular  comments.  However,  we  note 


that  the  rule  requires  disclosures  only  to 
the  individual  or  to  the  Secretary  to 
determine  compliance  with  this  rule. 
Other  uses  or  disclosures  under  this  rule 
are  permissive,  not  required.  Therefore, 
if  a  particular  use  or  disclosure  under 
this  rule  is  viewed  as  interfering  with  a 
right  that  prohibited  the  use  or 
disclosure,  the  rule  itself  is  not  what 
requires  the  use  or  disclosure. 

Void  for  Vagueness 

Comment:  One  comment  suggested 
that  the  Secretary's  use  of  a 

"reasonableness"  standard  is 
unconstitutionally  vague.  Specifically, 
this  comment  objected  to  the 
requirement  that  covered  entities  use 

'reasonable"  efforts  to  use  or  disclose 
the  minimum  amount  of  protected 
health  information,  to  ensure  that 
business  partners  comply  with  the 
privacy  provisions  of  their  contracts,  to 
notify  business  partners  of  any 
amendments  or  corrections  to  protected 
health  information,  and  to  verify  the 
identity  of  individuals  requesting 
information,  as  well  as  charge  only  a 
"reasonable"  fee  for  inspecting  and 
copying  health  information.  This 
comment  asserted  that  the  Secretar>- 
provided  "inadequate  guidance"  as  to 
what  qualifies  as  "reasonable."' 

Response:  We  disagree  with  the 
comment's  suggestion  that  by  applying 
a  "reasonableness  "  standard,  the 
regulation  has  failed  to  provide  for  "fair 
warning"  or  "fair  enforcement,  "  The 

"reasonableness  "  standard  is  well- 
established  in  law;  for  example,  it  is  the 
foundation  of  the  common  law  of  torts. 
Courts  also  have  consistently  held  as 
constitutional  statutes  that  rely  upon  a 

reasonableness  "  standard.  Our  reliance 
upon  a  "reasonableness  "  standard,  thus, 
provides  covered  entities  with 
constitutionally  sufficient  guidance. 

Criminal  Intent 

Comment:  One  comment  argued  that 
the  regulation's  reliance  upon  a 
"reasonableness  "  standard  criminalizes 
"unreasonable  efforts"  without 
requiring  criminal  intent  or  mens  rea. 

Response:  We  reject  this  suggestion 
because  HIPAA  clearly  provides  the 
criminal  intent  requirement. 
Specifically.  HIPPA  provides  that  a 
"person  who  knowingly  and  in 
violation  of  this  part — (1)  uses  or  causes 
to  be  used  a  unique  health  identifier:  (2) 
obtains  individually  identifiable  health 
information  relating  to  an  individual;  or 
(3)  discloses  individually  identifiable 
health  information  to  another  person, 
shall  be  punished  as  provided  in 
subsection  (b).""  HIPAA  section  1177 
(emphasis  added).  Subsection  (b)  also 
relies  on  a  knowledge  standard  in 
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outlining  the  three  levels  of  criminal 
sanctions.  Thus,  Congress,  not  the 
Secretary,  established  the  mens  rea  by 
including  the  term  "knowingly"  in  the 
criminal  penalty  provisions  of  HIPAA. 

Data  Collection 

Comment:  One  coramenter  suggested 
that  the  U.S.  Constitution  authorized  the 
collection  of  data  on  individuals  only 
for  the  piu-pose  of  the  census. 

Response:  While  it  might  be  true  that 
the  U.S.  Constitution  expressly 
discusses  the  national  census,  it  does 
not  forbid  federal  agencies  from 
collecting  data  for  other  purposes.  The 
ability  of  agencies  to  collect  non-census 
data  has  been  upheld  by  the  coiuls. 

Relationship  to  Other  Federal  Laws 

Comment:  We  received  several 
comments  that  sought  clarification  of 
the  interaction  of  various  federal  laws 
and  the  privacy  regulation.  Many  of 
these  comments  simply  listed  federal 
laws  and  regulations  with  which  the 
commenter  currently  must  comply.  For 
example,  commenters  noted  that  they 
must  comply  with  regulations  relating 
to  safety,  public  health,  and  civil  rights, 
including  Medicare  and  Medicaid,  the 
Americans  with  Disabilities  Act,  the 
Family  and  Medical  Leave  Act,  the 
Federal  Aviation  Administration 
regulations,  the  Department  of 
Transportation  regulations,  the  Federal 
Highway  Administration  regulations, 
the  Occupational  Safety  and  Health 
Administration  regulations,  and  the 
Environmental  Protection  Agency 
regulations,  and  alcohol  and  drug  free 
workplace  rules.  These  commenters 
suggested  that  the  regulation  state 
clearly  and  unequivocally  that  uses  or 
disclosures  of  protected  health 
information  for  these  pixrposes  were 
permissible.  Some  suggested  modifying 
the  definition  of  health  care  operations 
to  include  these  uses  specifically. 
Another  suggestion  was  to  add  a  section 
that  permitted  the  transmission  of 
protected  health  information  to 
employers  when  reasonably  necessary 
to  comply  wdth  federal,  state,  or 
municipal  laws  and  regulations,  or 
when  necessary  for  public  or  employee 
safety  and  health. 

Response:  Although  we  sympathize 
with  entities'  needs  to  evaluate  the 
existing  laws  with  which  they  must 
comply  in  light  of  the  requirements  of 
the  final  regulation,  we  are  imable  to 
respond  substantially  to  comments  that 
do  not  pose  specific  questions.  We  offer, 
however,  the  following  guidance:  if  an 
covered  entity  is  required  to  disclose 
protected  health  information  pursuant 
to  a  specific  statutory  or  regulatory 
scheme,  the  covered  entity  generally 


will  be  permitted  under  §  164.512(a)  to 
make  these  disclosures  without  a 
consent  or  authorization;  if,  however,  a 
statute  or  regulation  merely  suggests  a 
disclosure,  the  covered  entity  will  need 
to  determine  if  the  disclosure  comes 
within  another  category  of  permissible 
disclosure  under  §§  164,510  or  164.512 
or,  alternatively,  if  the  disclosure  would 
otherwise  come  within  §  164.502.  If  not. 
the  entity  will  need  to  obtain  a  consent 
or  authorization  for  the  disclosure. 

Comment:  One  commenter  sought 
clarification  as  to  when  a  disclosure  is 
considered  to  be  "required  "  by  another 
law  versus  "permitted"  by  that  law. 

Responses:  We  use  these  terms 
according  to  their  conunon  usage.  By 
"required  by  law."  we  mean  that  a 
covered  entity  has  a  legal  obligation  to 
disclose  the  information.  For  example,  if 
a  statute  states  that  a  covered  entity 
must  report  the  names  of  all  individuals 
presenting  with  gun  shot  wounds  to  the 
emergency  room  or  else  be  fined  S500 
for  each  violation,  a  covered  entity 
would  be  required  by  law  to  disclose  the 
protected  health  information  necessary 
to  comply  with  this  mandate.  The 
privacy  regulation  permits  this  type  of 
disclosure,  but  does  not  require  it. 
Therefore,  if  a  covered  entity  chose  not 
to  comply  with  the  reporting  statute  it 
would  violate  only  the  reporting  statute 
and  not  the  privacy  regulation. 

On  the  other  hand,  if  a  statute  stated 
that  a  covered  entity  may  or  is  permitted 
to  report  the  names  of  all  individuals 
presenting  with  gun  shot  wounds  to  the 
emergency  room  and.  in  turn,  would 
receive  $500  for  each  month  it  made 
these  reports,  a  covered  entity  would 
not  be  permitted  by  §  164.512(a)  to 
disclose  the  protected  health 
information.  Of  course,  if  another 
permissible  provision  applied  to  these 
facts,  the  covered  entity  could  make  the 
disclosure  under  that  provision,  but  it 
would  not  be  considered  to  be  a 
disclosure.  See  discussion  under 
§  164.512(a)  below. 

Comment:  Several  commenters 
suggested  that  the  proposed  rule  was 
unnecessarily  duplicative  of  existing 
regulations  for  federal  programs,  such  as 
Medicare,  Medicaid,  and  the  Federal 
Employee  Health  Benefit  Program. 

Response:  Congress  specifically 
subjected  certain  federal  programs, 
including  Medicare,  Medicaid,  and  the 
Federal  Employee  Health  Benefit 
Program  to  the  privacy  regulation  by 
including  them  wdthin  the  definition  of 
"health  plan."  Therefore,  covered 
entities  subject  to  requirements  of 
existing  federal  programs  will  also  have 
to  comply  with  the  privacy  regulation. 

Comment:  One  comment  asserts  that 
the  regulation  would  not  affect  ciurent 


federal  requirements  if  the  current 
requirements  are  weaker  than  the 
requirements  of  the  privacy  regulation. 
This  same  commenter  suggested  that 
current  federal  requirements  will  trump 
both  state  law  and  the  proposed 
regulation,  even  if  Medicaid 
transactions  remain  wholly  intrastate. 
■  Response:  We  disagree.  As  noted  in 
our  discussion  of  "Relationship  to  Other 
Federal  Laws."  each  law  or  regulation 
will  need  to  be  evaluated  individually. 
We  similarly  disagree  with  the  second 
assertion  made  by  the  commenter.  The 
final  rule  will  preempt  state  laws  only 
in  specific  instances.  For  a  more 
detailed  analysis,  see  the  preamble 
discussion  of  "Preemption." 

Administrative  Subpoenas 

Comment:  One  comment  stated  that 
the  final  rule  should  not  impose  new- 
standards  on  administrative  subpoenas 
that  would  conflict  with  existing  laws  or 
administrative  or  judicial  rules  that 
establish  standards  for  issuing 
subpoenas.  Nor  should  the  final  rule 
conflict  with  established  standards  for 
the  conduct  of  administrative,  civil,  or 
criminal  proceedings,  including  the 
rules  regarding  the  discovery  of 
evidence.  Other  comments  sought 
further  restrictions  on  access  to 
protected  health  information  in  this 
context. 

Response:  Section  164.512(e)  below 
addresses  disclosures  for  judicial  and 
administrative  proceedings.  The  final 
rules  generally  do  not  interfere  with 
these  existing  processes  to  the  extent  an 
individual  served  with  a  subpoena, 
court  order,  or  other  similar  process  is 
able  to  raise  objections  already 
available.  See  the  discussion  below 
under  §  164.512(e)  for  a  fuller  response. 

Americans  with  Disabilities  Act 

Comment:  Several  comments 
discussed  the  intersection  between  the 
proposed  Privacy  Rule  and  the 
Americans  with  Disabilities  Act 
(""ADA")  and  sections  503  and  504  of 
the  Rehabilitation  Act  of  1973.  One 
comment  suggested  that  the  final  rule 
explicitly  allows  disclosures  authorized 
by  the  Americans  with  Disabilities  Act 
without  an  individual's  authorization, 
because  this  law.  in  the  commenter's 
view,  provides  more  than  adequate 
protection  for  the  confidentiality  of 
medical  records  in  the  employment 
context.  The  comment  noted  that  under 
these  laws  employers  may  receive 
information  related  to  fitness  for  duty, 
pre-employment  physicals,  routine 
examinations,  return  to  work 
examinations,  examinations  following 
other  types  of  absences,  examinations 
triggered  by  specific  events,  changes  in 
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circumstances,  requests  for  reasonable 
accommodations,  leave  requests, 
employee  wellness  programs,  and 
medical  monitoring. 

Other  commenters  suggested  that  the 
ADA  requires  the  disclosure  of 
protected  health  information  to 
employers  so  that  the  employee  may 
take  advantage  of  the  protections  of 
these  laws.  They  suggested  that  the  final 
rules  clarify  that  employment  may  be 
conditioned  on  obtaining  an 
authorization  for  disclosure  of  protected 
health  information  for  lawful  purposes 
and  provide  guidance  concerning  the 
interaction  of  the  ADA  with  the  final 
regulation's  requirements.  Several 
commenters  wanted  clarification  that 
the  privacy  regulation  would  not  permit 
employers  to  request  or  use  pr(3tec:ted 
health  information  in  violation  of  the 
ADA. 

Response:  We  disagree  with  the 
comment  that  the  final  rule  should 
allow  disclosures  of  protected  health 
information  authorized  by  the  ADA 
without  the  individuals  authorization 
We  learned  from  the  comments  that 
access  to  and  use  of  protected  health 
information  by  employers  is  of 
particular  concern  to  many  people.  With 
regard  to  employers,  we  do  not  have 
statutory  authority  to  regulate  them. 
Therefore,  it  is  beyond  the  scope  of  this 
regulation  to  prohibit  employers  from 
requesting  or  obtaining  protected  health 
information.  Covered  entities  may 
disclose  protected  health  information 
about  individuals  who  are  members  of 
an  emplover's  workforce  with  an 
authorization.  .Nothing  in  the  privacy 
regulation  prohibits  employers  from 
obtaining  that  authorization  as  a 
condition  of  employment  We  note, 
however,  that  employers  must  comph 
with  other  laws  that  govern  them,  such 
as  nondiscrimination  laws.  For 
example,  if  an  employer  receives  a 
request  for  a  reasonable 
accommodation,  the  employer  may 
require  reasonable  documentation  about 
the  employees  disability  and  the 
functional  limitations  that  require  the 
reasonable  accommodation,  if  the 
disability  and  the  limitations  are  not 
obvious.  If  the  individual  provides 
insufficient  documentation  and  does  not 
provide  the  missing  information  in  a 
timely  manner  after  the  employer's 
subsequent  request,  the  employer  may 
require  the  individual  to  go  to  an 
appropriate  health  professional  of  the 
employer's  choice.  In  this  situation,  the 
employee  does  not  authorize  the 
disclosure  of  information  to  substantiate 
the  disability  and  the  need  for 
reasonable  accommodation,  the 
employer  need  not  provide  the 
accommodation. 


We  agree  that  this  rule  diies  not 
permit  employers  to  request  or  use 
protected  health  information  in 
violation  of  the  ADA  or  other 
antidiscrimination  laws 

Appropriations  Laws 

Commfnt:  One  comment  suggested 
that  the  penalty  provisions  of  HIPAA,  if 
extended  to  the  privacy  regulation, 
would  require  the  Secretary  to  violate 
"Appropriations  Laws  "  because  the 
Secretary  could  be  in  the  position  of 
assessing  penalties  against  her  own  and 
other  federal  agenc:ies  in  their  roles  as 
covered  entities.  Enforcing  penalties  on 
these  entities  would  require  the  transfer 
of  agency  funds  to  the  General  Fund. 

Response:  We  disagree.  Although  we 
anticipate  achieving  voluntary 
compliance  and  resolving  any  disputes 
prior  to  the  actual  assessment  of 
penalties,  the  Department  of  Justice's 
Office  of  Legal  t'.ounsel  has  determined 
in  similar  situations  that  federal 
agencies  have  authority  to  assess 
penalties  against  other  federal  agencies 
and  that  doing  so  is  not  in  violation  of 
the  Anti-Deficiency  Act.  31  U.S.C.  1341. 

Balanced  Budget  Act  of  1997 

Comment:  One  comment  expressed 
concern  that  the  regulation  would  place 
tremendous  burdens  on  prcjviders 
already  struggling  with  the  effects  of  the 
Balanced  Budget  Act  of  1997. 

Response  VVe  appreciate  the  costs 
covered  entities  face  when  complving 
with  other  statutory'  and  regulatory 
requirements,  such  as  the  Balanced 
Budget  Act  of  1997  However,  HHS 
cannot  address  the  impact  of  the 
Balanced  Budget  Act  or  other  statutes  in 
the  context  of  this  regulation. 

Comment:  Another  comment  stated 
that  the  regulation  is  in  direct  conflict 
with  the  Balanced  Budget  Act  of  1997 
("BBA ').  The  comment  asserts  that  the 
regulation's  compliance  date  conflicts 
with  the  BBA,  as  well  as  Generally 
.Acceptable  Accounting  Principles. 
According  to  the  comment,  covered 
entities  that  made  capital  acquisitions  to 
ensure  compliance  with  the  year  2000 
("Y2K  ")  problem  would  not  be  able  to 
account  for  the  full  depreciation  of  these 
systems  until  2005.  Because  HIPAA 
requires  compliance  before  that  time, 
the  regulation  would  force  premature 
obsolescence  of  this  equipment  because 
while  it  is  Y2K  compliant,  it  mav  be 
HIPAA  non-compliant. 

Response:  This  comment  raises  two 
distinct  issues — (1)  the  investment  in 
new  equipment  and  (2)  the  compliance 
date.  VVith  regard  to  the  first  issue,  we 
reject  the  comment's  assertion  that  the 
regulation  requires  covered  entities  to 
purchase  new  information  systems  or 


information  technology  equipment,  but 
realize  that  some  covered  entities  may 
need  to  update  their  equipment.  We 
have  tried  to  minimize  the  costs,  while 
responding  appropriately  to  Congress' 
mandate  for  privacy  rules.  We  have 
dealt  with  the  cost  issues  in  detail  in  the 
■Regulatory  Impact  Analysis"  section  of 
this  Preamble.  With  regard  to  the  second 
issue.  Congress,  not  the  Secretary, 
established  the  compliance  data  at 
section  1175fb)  of  the  Act. 

Civil  Rights  of  Institutionalized  Persons 
Act 

Comment:  A  few  comments  expressed 
concern  that  the  privacy  regulation 
would  inadvertently  hinder  the 
Department  of  Justice  Civil  Rights 
Divisions'  investigations  under  the  Civil 
Rights  of  Institutionalized  Persons  Act 
(  "CRIPA  ").  These  comments  suggested 
clearly  including  civil  rights 
enforcement  activities  as  health  ceire 
oversight. 

Response:  We  agree  with  this 
comment.  We  do  not  intend  for  the 
privacy  rules  to  hinder  CRIPA 
investigations.  Thus,  the  final  rule 
includes  agencies  that  are  authorized  by 
law  to  "enforce  civil  rights  laws  for 
which  health  information  is  relevant"  in 
the  definition  of  "health  oversight 
agency"  at  §  164.501.  Covered  entities 
are  permitted  to  disclose  protected 
health  information  to  health  oversight 
agencies  under  §  164.512(d)  without  an 
authorization.  Therefore,  we  do  not 
believe  the  final  rule  should  hinder  the 
Department  of  Justice's  ability  to 
conduct  investigations  pursuant  to  its 
authority  in  CRIPA. 

Clinical  Laboratory  Improvement 
Amendments 

Comment:  One  comment  expressed 
concern  that  the  proposed  definition  of 
health  care  operations  did  not  include 
activities  related  to  the  quality  control 
clinical  studies  performed  by 
laboratories  to  demonstrate  the  quality 
of  patient  test  results.  Because  the 
Clinical  Laboratorv'  Improvement 
Amendments  of  1988  1"CLIA"}  requires 
these  studies  that  the  comment  asserted 
require  the  use  of  protected  health 
information,  the  comment  suggested 
including  this  specific  activity  in  the 
definition  of  'health  care  operations." 

Response:  We  do  not  intend  for  the 
privacy  regulation  to  impede  the  ability 
of  laboratories  to  comply  with  the 
requirements  of  CLIA.  Quality  control 
activities  come  within  the  definition  of 
"health  care  operations"  in  §  164.501 
because  they  come  within  the  meaning 
of  the  term  "quality  assurance 
activities.  "  To  the  extent  they  would  not 
come  within  health  care  operations,  but 
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are  required  by  CLIA,  the  privacy 
regulation  permits  clinical  laboratories 
that  are  regulated  by  CLIA  to  comply 
with  mandatory  uses  and  disclosures  of 
protected  health  information  pursuant 
to  §  164.512(a). 

Comment:  One  comment  stated  that 
the  proposed  regulation's  right  of  access 
for  inspection  and  copying  provisions 
were  contrary  to  CLL/\  in  Uiat  CLIA 
permits  laboratories  to  disclose  lab  test 
results  only  to  "authorized  persons," 
This  comment  suggested  that  the  final 
rule  include  language  adopting  this 
restriction  to  ensure  that  patients  not 
obtain  laboratory  test  results  before  the 
appropriate  health  care  provider  has 
reviewed  and  explained  those  results  to 
the  patients. 

A  similar  comment  stated  that  the 
lack  of  preemption  of  state  laws  could 
create  problems  for  clinical  laboratories 
under  CLLA.  Specifically,  this  conmient 
noted  that  CLIA  permits  clinical 
laboratories  to  perform  tests  only  upon 
the  written  or  electronic  request  of,  and 
to  provide  the  results  to,  an  "authorized 
person,"  State  laws  define  who  is  an 
"authorized  person."  The  comment 
expressed  concern  as  to  whether  the 
regulation  would  preempt  state  laws 
that  only  permit  physicians  to  receive 
test  results. 

Response:  We  agree  that  CLIA 
controls  in  these  cases.  Therefore,  we 
have  amended  the  right  of  access, 
§  164.524(a),  so  that  a  covered  entity 
that  is  subject  to  CLIA  does  not  have  to 
provide  access  to  the  individual  to  the 
extent  such  access  would  be  prohibited 
by  law.  Because  of  this  change,  we 
believe  the  preemption  concern  is  moot. 

Controlled  Substance  Act 

Comment:  One  comment  expressed 
concern  that  the  privacy  regulation  as 
proposed  would  restrict  the  Drug 
Enforcement  Agency's  ("the  DEA") 
enforcement  of  the  Controlled 
Substances  Act  ("CSA").  The  comment 
suggested  including  enforcement 
activities  in  the  definition  of  "health 
oversight  agency," 

Response:  In  our  view,  the  privacy 
regulation  should  not  impede  the  DEA's 
ability  to  enforce  the  CSA.  First,  to  the 
extent  the  CSA  requires  disclosures  to 
the  DEA,  these  disclosures  would  be 
permissible  under  §  164.512(a).  Second, 
some  of  the  DEA's  CSA  activities  come 
within  the  exception  for  health 
oversight  agencies  which  permits 
disclosures  to  health  oversight  agencies 
for: 

Activities  authorized  by  law,  including 
audits;  civil,  administrative,  or  criminal 
investigations:  inspections  *   *   *  civil, 
administrative,  or  criminal  proceedings  or 
actions;  and  other  activity  necessary  for 


appropriate  oversight  of  the  health  care 
system. 

Therefore,  to  the  extent  the  DEA  is 
enforcing  the  CSA,  disclosures  to  it  in 
its  capacity  as  a  health  oversight  agency 
are  permissible  under  §  164.512(d). 
Alternatively,  CSA  required  disclosures 
to  the  DEA  for  law  enforcement 
purposes  are  permitted  under 
§  164.512(f).  When  acting  as  a  law 
enforcement  agency  under  the  CSA,  the 
DEA  may  obtain  the  information 
pursuant  to  §  164.512(f).  Thus,  we  do 
not  agree  that  the  privacy  regulation 
will  impede  the  DEA's  enforcement  of 
the  CSA.  See  the  preamble  discussion  of 
§  164.512  for  further  explanation. 

Comment:  One  commenter  suggested 
clarifying  the  provisions  allowing 
disclosures  that  are  "required  by  law"  to 
ensure  that  the  mandatory  reporting 
requirements  the  CSA  imposes  on 
covered  entities,  including  making 
available  reports,  inventories,  and 
records  of  transactions,  are  not 
preempted  by  the  regulation. 

Response:  We  agree  that  the  privacy 
regulation  does  not  alter  covered 
entities'  obligations  under  the  CSA. 
Because  the  CSA  requires  covered 
entities  manufacturing,  distributing, 
and/or  dispensing  controlled  substances 
to  maintain  and  provide  to  the  DEA 
specific  records  and  reports,  the  privacy 
regulation  permits  these  disclosures 
under  §  164.512(a).  In  addition,  when 
the  DEA  seeks  documents  to  determine 
an  entity's  compliance  with  the  CSA, 
such  disclosures  are  permitted  under 
§  164.512(d). 

Comment:  The  same  commenter 
expressed  concern  that  the  proposed 
privacy  regulation  inappropriately 
limits  voluntary  reporting  and  would 
prevent  or  deter  employees  of  covered 
entities  from  providing  the  DEA  with 
information  about  violations  of  the  CSA. 

Response:  We  agree  with  the  general 
concerns  expressed  in  this  comment. 
We  do  not  believe  the  privacy  rules  will 
limit  volimtary  reporting  of  violations  of 
the  CSA.  The  CSA  requires  certain 
entities  to  maintain  several  types  of 
records  that  may  include  protected 
health  information.  Although  reports 
that  included  protected  health 
information  may  be  restricted  under 
these  rules,  reporting  the  fact  that  an 
entity  is  not  maintaining  proper  reports 
is  not.  If  it  were  necessarv'  to  obtain 
protected  health  information  during  the 
investigatory  stages  following  such  a 
voluntary  report,  the  DEA  would  be  able 
to  obtain  the  information  in  other  ways, 
such  as  by  following  the  administrative 
procedures  outlined  in  §  164.512(e). 

We  also  agree  that  employees  of 
covered  entities  who  report  violations  of 


the  CSA  should  not  be  subjected  to 
retaliation  by  their  employers.  Under 
§  164.502(j),  we  specifically  state  that  a 
covered  entity  is  not  considered  to  have 
violated  the  regulation  if  a  workforce 
member  or  business  associate  in  good 
faith  reports  violations  of  laws  or 
professional  standards  by  covered 
entities  to  appropriate  authorities.  See 
discussion  of  §  164.502(j)  below. 

Department  of  Transportation 

Comment:  Several  commenters  stated 
that  the  Secretary'  should  recognize  in 
the  preamble  that  it  is  permissible  for 
employers  to  condition  employment  on 
an  individual's  delivering  a  consent  to 
certain  medical  tests  and/or 
examinations,  such  as  drug-free 
workplace  programs  and  Department  of 
Transportation  ("DOT")-required 
physical  examinations.  These  comments 
also  suggested  that  employers  should  be 
able  to  receive  certain  information,  such 
as  pass/fail  test  and  examination  results, 
fitness-to-work  assessments,  and  other 
legally  required  or  permissible  physical 
assessments  without  obtaining  an 
authorization.  To  achieve  this  goal, 
these  comments  suggested  defining 
""health  information"'  to  exclude 
information  such  as  information  about 
how  much  weight  a  specific  employee 
can  lift. 

Response:  We  reject  the  suggestion  to 
define  "health  information."  which 
Congress  defined  in  HIPAA,  so  that  it 
excludes  individually  identifiable 
health  information  that  may  be  relevant 
to  employers  for  these  types  of 
examinations  and  programs.  We  do  not 
regulate  employers.  Nothing  in  the  rules 
prohibit  employers  from  conditioning 
employment  on  an  individual  signing 
the  appropriate  consent  or 
authorization.  By  the  same  token, 
however,  the  rules  below  do  not  relieve 
employers  from  their  obligations  under 
the  ADA  and  other  laws  that  restrict  the 
disclosure  of  individually  identifiable 
health  information. 

Comment:  One  commenter  asserted 
that  the  proposed  regulation  conflicts 
with  the  DOT  guidelines  regarding 
positive  alcohol  and  drug  tests  that 
require  the  employer  be  notified  in 
writing  of  the  results.  This  document 
contains  protected  health  information. 
In  addition,  the  treatment  center  records 
must  be  provided  to  the  Substance 
Abuse  Professional  ("SAP")  and  the 
employer  must  receive  a  report  from 
SAP  with  random  drug  testing 
recommendations. 

Response:  It  is  our  understanding  that 
DOT  requires  drug  testing  of  all 
applicants  for  employment  in  safety- 
sensitive  positions  or  individuals  being 
transferred  to  such  positions. 
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Employers,  pursuant  to  DOT 
regulations,  may  condition  an 
employees  employment  or  position 
upon  first  obtaining  an  authorization  for 
the  disclosure  of  results  of  these  tests  to 
the  employer.  Therefore,  we  do  not 
believe  the  final  rules  conflict  with  the 
DOT  requirements,  which  do  not 
prohibit  obtaining  authorizations  before 
such  information  is  disclosed  to 
employers. 

Developmental  Disabilities  Act 

Comment:  One  commenter  urged  HHS 
to  ensure  that  the  regulation  would  not 
impede  access  to  individually 
identifiable  health  information  to 
entities  that  are  part  of  the  Protection 
and  Advocacy  System  to  investigate 
abuse  and  neglect  as  authorized  by  the 
Developmental  Disabilities  Bill  of  Rights 
Act. 

Response:  The  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  of  2000  (-DD  ArV]  mandates 
specific  disclosures  of  individually 
identifiable  health  information  to 
Protection  and  Advocacy  systems 
designated  by  the  chief  elected  official 
of  the  states  and  Territories.  Therefore, 
covered  entities  may  make  these 
disclosures  under  §  164.5 12|a)  without 
first  obtaining  an  individual's 
authorization,  except  in  those 
circumstances  in  which  the  DD  .^ct 
requires  the  individual's  authorization 
Therefore,  the  rules  below  will  not 
impede  the  functioning  of  the  existing 
Protection  and  Advocacy  System. 

Employee  Retirement  Income  Security 
Act  of  1974 

Comment:  Several  commenters 
objected  to  the  fact  that  the  NPRM  did 
not  clarifv'  the  scope  of  preemption  of 
state  laws  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA).  These  commenters  asserted 
that  the  final  rule  must  state  that  ERISA 
preempts  all  state  laws  (including  those 
relating  to  the  privacy  of  individually 
identifiable  health  information)  so  that 
multistate  employers  could  continue  to 
administer  their  group  health  plans 
using  a  single  set  of  rules.  In  contrast, 
other  commenters  criticized  the 
Department  for  its  analysis  of  the 
current  principles  governing  ERISA 
preemption  of  state  law.  pointing  out 
that  the  Department  has  no  authority  to 
interpret  ERISA. 

Response:  This  Department  has  no 
authority  to  issue  regulations  under 
ERISA  as  requested  by  some  of  these 
commenters.  so  the  rule  below  does  not 
contain  the  statement  requested.  See  the 
discussion  of  this  point  under 
Preemption  "  above 


Comment:  One  commenter  requested 
that  the  final  rule  clarify  that  section 
2t>4(c)(2)  of  HIPAA  does  not  save  state 
laws  that  would  otherwise  be 
preempted  by  the  Federal  Employees 
Health  Benefits  Program.  The 
commenter  noted  that  in  the  NPRM  this 
statement  was  made  with  respect  to 
Medicare  and  ERISA,  but  not  the  law 
governing  the  FEHBP 

Response:  We  agree  with  this 
comment.  The  preemption  analysis  set 
out  above  with  respect  to  ERISA  applies 
equally  to  the  Federal  Employees  Health 
Benefit  Program. 

Comment:  One  commenter  noted  that 
the  final  rule  should  clarify  the 
interplay  between  state  law,  the 
preemption  standards  in  Subtitle  A  of 
Title  I  of  HIP,\.'\  (Health  Care  Access. 
Portability  and  Renewability),  and  the 
preemption  standards  in  the  privacy 
requirements  in  Subtitle  F  of  Title  II  of 
HIPAA  (Administrative  Simplification). 

Response:  The  NPRM  described  only 
the  preemption  standards  that  apply 
with  respect  to  the  statutory  provisions 
of  HIPAA  that  were  implemented  by  the 
proposed  rule.  We  agree  that  the 
preemption  standards  in  Subtitle  A  of 
Title  I  of  HIPAA  are  different.  Congress 
expressly  provided  that  the  preemption 
provisions  of  Title  1  apply  only  to  Part 
7,  which  addresses  portability,  access, 
and  renewability  requirements  for 
IJrouf)  Health  Plans.  To  the  extent  state 
laws  contain  provisions  regarding 
portability,  access,  or  renewability.  as 
well  as  privacy  requirements,  a  covered 
entity  will  need  to  evaluate  the  privacv 
provisions  under  the  Title  II  preemption 
provisions,  as  explained  in  the 
preemption  provisions  of  the  rules,  and 
the  other  provisions  under  the  Title  I 
preemption  requirements. 

European  Union  Privacy  Directive  and 
L'.S.  Safe  Harbors 

Comment:  Several  comments  stated 
that  the  privacy  regulation  should  be 
consistent  with  the  European  Union's 
Directive  on  Data  Protection.  Others 
sought  guidance  as  to  how  to  comply 
with  both  the  E.U.  Directive  on  Data 
Prote<:tion  and  the  U.S.  Safe  Harbor 
Privacy  Principles. 

Response:  We  appreciate  the  need  for 
covered  entities  obtaining  personal  data 
from  the  European  Union  to  understand 
how  the  privacy  regulation  intersects 
with  the  Data  Protection  Directive.  We 
have  provided  guidance  as  to  this 
interaction  in  the  "Other  Federal  Laws" 
provisions  of  the  preamble. 

Comment:  A  few  comments  expressed 
concern  that  the  proposed  definition  of 
"individual"  excluded  foreign  military 
and  diplomatic  personnel  and  their 
dependents,  as  well  as  overseas  foreign 


national  beneficiaries.  They  noted  that 
the  distinctions  are  based  on  nationality 
and  are  inconsistent  with  the  stance  of 
the  E.U.  Directive  on  Data  Protection 
and  the  Department  of  Commerce's 
assurances  to  the  European 
Commission. 

Response:  We  agree  with  the  general 
principle  that  privacy  protections 
should  protect  every  person,  regardless 
of  nationality.  As  noted  in  the 
discussion  of  the  definition  of 
"individual,"  the  final  regulation's 
definition  does  not  exclude  foreign 
military  and  diplomatic  personnel,  their 
dependents,  or  overseas  foreign  national 
beneficiaries  from  the  definition  of 
individual.  As  described  in  the 
discussion  of  §  164.512  below,  the  final 
rule  applies  to  foreign  diplomatic 
personnel  and  their  dependents  like  all 
other  individuals.  Foreign  military 
personnel  receive  the  same  treatment 
under  the  final  rule  as  U.S.  military 
personnel  do,  as  discussed  with  regard 
to  §  164.512  below.  Overseas  foreign 
national  beneficiaries  to  the  extent  they 
receive  care  for  the  Department  of 
Defense  or  a  source  acting  on  behalf  of 
the  Department  of  Defense  remain 
generally  excluded  from  the  final  rules 
protections.  For  a  more  detailed 
explanation,  see  §  164.500. 

Fair  Credit  Reporting  Act 

Comment:  A  few  commenters 
requested  that  we  exclude  information 
maintained,  used,  or  disclosed  pursuant 
to  the  Fair  Credit  Reporting  Act 
("FCRA  ")  from  the  requirements  of  the 
privacy  regulation.  These  commenters 
noted  that  the  protection  in  the  privacy 
regulation  duplicate  those  in  the  FCRA. 

Response:  Although  we  realize  that 
some  overlap  between  FCRA  and  the 
privacy  rules  may  exist,  we  have  chosen 
not  to  remove  information  that  may 
come  within  the  pur\'iew  of  FCRA  from 
the  scope  of  our  rules  because  FCRA's 
focus  is  not  the  same  as  our 
Congressional  mandate  to  protect 
individually  identifiable  health 
information. 

To  the  extent  a  covered  entity  seeks 
to  engage  in  collection  activities  or  other 
payment-related  activities,  it  may  do  so 
pursuant  to  the  requirements  of  this  rule 
related  to  payment.  See  discussion  of 
§§  164.501  and  164.502  below. 

We  understand  that  some  covered 
entities  may  be  part  of,  or  contain 
components  that  are,  entities  which 
meet  the  definition  of  "consumer 
reporting  agencies."  As  such,  these 
entities  are  subject  to  the  FCRA.  As 
described  in  the  preamble  to  §  164.504, 
covered  entities  must  designate  what 
parts  of  their  organizations  will  be 
treated  as  covered  entities  for  the 
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purpose  of  these  privacy  rules.  The 
covered  entity  component  will  need  to 
comply  with  these  rules,  while  the 
components  that  are  consumer  reporting 
agencies  will  need  to  comply  with 
FCRA. 

Comment:  One  comment  suggested 
that  the  privacy  regulation  would 
conflict  with  the  FCRA  if  the 
regulation's  reqiurement  applied  to 
information  disclosed  to  consumer 
reporting  agencies. 

Response:  To  the  extent  a  covered 
entity  is  required  to  disclose  protected 
health  information  to  a  consumer 
reporting  agency,  it  may  do  so  under 
§  164.512(a).  See  also  discussion  under 
the  definition  of  "payment"  below. 

Fair  Debt  Collection  and  Practices  Act 

Comment:  Several  comments 
expressed  concern  that  health  plans  and 
health  care  providers  be  able  to 
continue  using  debt  collectors  in 
compliance  with  the  Fair  Debt 
Collections  Practices  Act  and  related 
laws. 

Response:  In  our  view,  health  plans 
and  health  care  providers  will  be  able  to 
continue  using  debt  collectors.  Using 
the  services  of  a  debt  collector  to  obtain 
payment  for  the  provision  of  health  care 
comes  within  the  definition  of 
"payment  "  and  is  permitted  under  the 
regulation.  Thus,  so  long  as  the  use  of 
debt  collectors  is  consistent  with  the 
regulatory  requirements  (such  as, 
providers  obtain  the  proper  consents, 
the  disclosure  is  of  the  minimum 
amount  of  information  necessary  to 
collect  the  debt,  the  provider  or  health 
plan  enter  into  a  business  associate 
agreement  with  the  debt  collector,  etc.), 
relying  upon  debt  collectors  to  obtain 
reimbursement  for  the  provision  of 
health  care  would  not  be  prohibited  by 
the  regulation. 

Family  Medical  Leave  Act 

Comment:  One  comment  suggested 
that  the  proposed  regulation  adversely 
affects  the  ability  of  an  employer  to 
determine  an  employee's  entitlement  to 
leave  under  the  Family  Medical  Leave 
Act  ("FMLA")  by  affecting  the 
employer's  right  to  receive  medical 
certification  of  the  need  for  leave, 
additional  certifications,  and  fitness  for 
duty  certification  at  the  end  of  the  leave. 
The  commenter  sought  clarification  as 
to  whether  a  provider  could  disclose 
information  to  an  employer  without  first 
obtaining  an  individual's  consent  or 
authorization.  Another  commenter 
suggested  that  the  final  rule  explicitly 
exclude  from  the  rule  disclosiu'es 
authorized  by  the  FMLA,  because,  in  the 
commenter's  view,  it  provides  more 
than  adequate  protection  for  the 


confidentiality  of  medical  records  in  the 
employment  context. 

Response:  We  disagree  that  the  FMLA 
provides  adequate  privacy  protections 
for  individually  identifiahle  health 
information.  As  we  understand  the 
FMLA,  the  need  for  employers  to  obtain 
protected  health  information  under  the 
statute  is  analogous  to  the  employer's 
need  for  protected  health  information 
under  the  ADA.  In  both  situations, 
employers  may  need  protected  health 
information  to  fulfill  their  obligations 
under  these  statutes,  but  neither  statute 
requires  covered  entities  to  provide  the 
information  directly  to  the  employer. 
Thus,  covered  entities  in  these 
circumstances  will  need  an  individuals 
authorizations  before  the  disclosure  is 
made  to  the  employer. 

Federal  Common  Law 

Comment:  One  commenter  did  not 
want  the  privacy  rules  to  interfere  with 
the  federal  common  law  governing 
collective  bargaining  agreements 
permitting  employers  to  insist  on  the 
cooperation  of  employees  with  medical 
fitness  evaluations. 

Response:  We  do  not  seek  to  interfere 
with  legal  medical  fitness  evaluations. 
These  rules  require  a  covered  entity  to 
have  an  individual's  authorization 
before  the  information  resulting  from 
such  evaluations  is  disclosed  to  the 
employer  unless  another  provision  of 
the  rule  applies.  We  do  not  prohibit 
employers  from  conditioning 
employment,  accommodations,  or  other 
benefits,  when  legally  permitted  to  do 
so,  upon  the  individual/employee 
providing  an  authorization  that  would 
permit  the  disclosure  of  protected 
health  information  to  employers  by 
covered  entities.  See  §  164.508(b)(4) 
below. 

Federal  Educational  Rights  and  Privacy 
Act 

Comment:  A  few  commenters 
supported  the  exclusion  of  "education 
records"  from  the  definition  of 
"protected  health  information  " 
However,  one  commenter  requested  that 
"treatment  records"  of  students  who  are 
18  years  or  older  attending  post- 
secondary  education  institutions  be 
excluded  from  the  definition  of 
"protected  health  information"  as  well 
to  avoid  confusion. 

Response:  We  agree  with  these 
commenters.  See  "Relationship  to  Other 
Federal  Laws"  for  a  description  of  our 
exclusion  of  FERPA  "education 
records"  and  records  defined  at  20 
U.S.C.  1232g(a)(4)(B)(iv),  commonly 
referred  to  as  "treatment  records,"  from 
the  definition  of  "protected  health 
information." 


Comment:  One  comment  suggested 
that  the  regulation  should  not  apply  to 
any  health  information  that  is  part  of  an 
"education  record"  in  any  educational 
agency  or  institution,  regardless  of  its 
FERPA  status. 

Response:  We  disagree.  As  noted  in 
our  discussion  of  "Relationship  of  Other 
Federal  Laws."  we  exclude  education 
records  from  the  definition  of  protected 
health  information  because  Congress 
expressly  provided  privacy  protections 
for  these  records  and  explained  how 
these  records  should  be  treated  in 
FERPA. 

Comment:  One  commenter  suggested 
eliminating  the  preamble  language  that 
describes  school  nurses  and  on-site 
clinics  as  acting  as  providers  and 
subject  to  the  privacy  regulation,  noting 
that  this  language  is  confusing  and 
inconsistent  with  the  statements 
provided  in  the  preamble  explicitly 
stating  that  HIPAA  does  not  preempt 
FERPA. 

Response:  We  agree  that  this  language 
may  have  been  confusing.  We  have 
provided  a  clearer  expression  of  when 
schools  may  be  required  to  comply  with 
the  privacy  regulation  in  the 
■Relationship  to  Other  Federal  Laws" 
section  of  the  preamble. 

Comment:  One  commenter  suggested 
adding  a  discussion  of  FERPA  to  the 
"Relationship  to  Other  Federal  Laws" 
section  of  the  preamble. 

Response:  We  agree  and  have  added 
FERPA  to  the  list  of  federal  laws 
discussed  in  "Relationship  to  Other 
Federal  Laws"'  section  of  the  preamble. 

Comment:  One  commenter  stated  that 
school  clinics  should  not  have  to 
comply  with  the  ""ancillary" 
administrative  requirements,  such  as 
designating  a  privacy  official, 
maintaining  documentation  of  their 
policies  and  procedures,  and  providing 
the  Secretary  of  HHS  with  access. 

Response:  We  disagree.  Because  we 
have  excluded  education  records  and 
records  described  at  20  U.S.C. 
1232g(a)(4)(B)(iv)  held  by  educational 
agencies  and  institutions  subject  to 
FERPA  from  the  definition  of  protected 
health  information,  only  non-FERPA 
schools  would  be  subject  to  the 
administrative  requirements.  Most  of 
these  school  clinics  will  also  not  be 
covered  entities  because  they  are  not 
engaged  in  HIPAA  transactions  and 
these  administrative  requirements  will 
not  apply  to  them.  However,  to  the 
extent  a  school  clinic  is  within  the 
definition  of  a  health  care  provider,  as 
Congress  defined  the  term,  and  the 
school  clinic  is  engaged  in  HIPAA 
transactions,  it  will  be  a  covered  entity 
and  must  comply  with  the  rules  below. 
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Comment:  Several  commenters 
expressed  concern  that  the  privacy 
regulation  would  eliminate  the  parents' 
dbility  to  have  access  to  information  in 
their  children's  school  health  records 
Because  the  proposed  regulation 
suggests  that  school-based  clinics  keep 
health  records  separate  from  other 
educational  files,  these  comments 
argued  that  the  regulation  is  contrary  to 
the  spirit  of  FERPA.  which  provides 
parents  with  access  rights  to  their 
c;hildren's  educational  files. 

Response:  As  noted  in  the 
Relationship  to  Other  Federal  Laws  " 
provision  of  the  preamble,  to  the  e.xtent 
information  in  school-based  clinics  is 
not  protected  health  information 
because  it  is  an  education  record,  the 
FERPA  access  requirements  apply  and 
this  regulation  does  not.  For  more  detail 
regarding  the  rules  application  to 
unemancipated  minors,  see  the 
preamble  discussion  about  "Personal 
Representatives." 

Federal  Employees  Compensation  Act 

Comment:  One  comment  noted  that 
the  Federal  Employees  Compensation 
.\ct  ( "FECA")  requires  claimants  to  sign 
a  release  form  when  they  file  a  claim. 
This  commenter  sugj^ested  that  the 
privacy  regulation  should  not  place 
additional  restrictions  on  this  tvpe  of 
release  form. 

Response:  We  agree.  In  the  final  rule, 
we  have  added  a  new  provision, 
*5 164.512(1),  that  permits  covered 
entities  to  make  disclosures  authorized 
under  workers'  compensation  and 
similar  laws.  This  provision  would 
permit  covered  entities  to  make 
disclosures  authorized  under  FECA  and 
not  require  a  different  release  form. 

Federal  Employees  Health  Benefits 
Program 

Comment:  A  few  comments  e.xpressed 
concern  about  the  preemption  effect  on 
FEHBP  and  wanted  clarification  that  the 
privacy  regulation  does  not  alter  the 
existing  preemptive  scope  of  the 
program. 

Response:  We  do  not  intend  to  affect 
the  preemptive  scope  of  the  FEHBP  The 
Federal  Employee  Health  Benefit  Act  of 
1998  preempts  any  state  law  that 
relates  to"  health  insurance  or  plans.  5 
I'.S.C.  8902(m).  The  final  rule  does  not 
attempt  to  alter  the  preemptive  scope 
Congress  hafaprovided  to  the  FEHBP. 

Comment^ne  comment  suggested 
that  in  the  context  of  FEHBP  HHS 
should  place  the  enforcement 
responsibilities  of  the  privacy  regulation 
with  Office  of  Personnel  Management, 
as  the  agency  responsible  for 
administering  the  program. 


Response:  We  disagree.  Congress 
placed  enf(ircement  with  the  Secretarv'. 
See  section  11 76  of  the  Act. 

Federal  Rules  of  Civil  Procedure 

Comment  A  few  comments  suggested 
revising  proposed  <^  164.510(d)  so  that  it 
is  consistent  with  the  existing  discovery 
procedure  under  the  Federal  Rules  of 
Civil  Procedure  or  local  rules. 

Response:  We  disagree  that  the  rules 
regarding  disclosures  and  uses  of 
protected  health  information  for  judicial 
and  administrative  procedures  should 
provide  only  those  protections  that  exist 
under  existing  discovery  rules. 
Although  the  current  process  may  be 
appropriate  for  other  documents  and 
information  requested  during  the 
discovery  process,  the  current  system, 
as  exemplified  by  the  Federal  Rules  of 
Civil  Procedure,  does  not  provide 
sufficient  protection  for  protected  health 
information.  Under  current  discovery 
rules,  private  attorneys,  government 
officials,  and  others  who  develop  such 
requests  make  the  initial  determinations 
as  to  what  information  or 
documentation  should  be  disclosed. 
Independent  third-party  review,  such  as 
that  by  a  court,  only  becomes  necessary 
if  a  person  of  whom  the  request  is  made 
refuses  to  provide  the  information.  If 
this  happens,  the  person  seeking 
disiiivery  must  obtain  a  court  order  or 
move  to  compel  discovery.  In  our  view 
this  system  does  not  provide  sufficient 
protections  to  ensure  that  unnecessary' 
and  unwarranted  disclosures  of 
protected  health  information  does  not 
occur.  Ff)r  a  related  discuss,  see  the 
preamble  regarding  "Disclosures  for 
judicial  and  Administrative 
Proceedings"  under  §  164.512(e). 

Federal  Rules  of  Evidence 

Comment:  Many  comments  requested 
clarification  that  the  privacy  regulation 
does  not  conflict  or  interfere  with  the 
federal  or  state  privileges.  In  particular, 
one  of  these  comments  suggested  that 
the  final  regulation  provide  that 
disclosures  for  a  purpose  recognized  by 
the  regulation  not  constitute  a  waiver  of 
federal  or  state  privileges. 

Response:  We  do  not  intend  for  the 
privacy  regulation  to  interfere  with 
federal  or  state  rules  of  evidence  that 
create  privileges.  Consistent  with  The 
Uniform  Health-C^.are  Information  Act 
drafted  by  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws, 
we  do  not  view  a  consent  or  an 
authorization  to  function  as  a  waiver  of 
federal  or  state  privileges.  For  further 
disc;ussion  of  the  effect  of  consent  or 
authorization  on  federal  or  state 
privileges,  see  preamble  discussions  in 
§§  164.506  and  164.508. 


Comment:  Other  comments 
applauded  the  Secretary's  references  to 
laffeev.  Redman.  518  U.S.  1  (1996), 
which  recognized  a  psychotherapist- 
patient  privilege,  and  asked  the 
Secretary  to  incorporate  expressly  this 
privilege  into  the  final  regulation. 

Response:  We  agree  that  the 
psychotherapist-patient  relationship  is 
an  important  one  that  deserves 
protection.  However,  it  is  beyond  the 
scope  our  mandate  to  create  specific 
evidentiary  privileges.  It  is  also 
unnecessary  because  the  United  States 
Supreme  Court  has  adopted  this 
privilege. 

Comment:  A  few  comments  discussed 
whether  one  remedy  for  violating  the 
privacy  regulation  should  be  to  exclude 
or  suppress  evidence  obtained  in 
violation  of  the  regulation.  One 
comment  supported  using  this  penalty, 
while  another  opposed  it. 

Response:  We  do  not  have  the 
authority  to  mandate  that  courts  apply 
or  not  apply  the  exclusionary  rule  to 
evidence  obtained  in  violation  of  the 
regulation.  This  issue  is  in  the  pur\'iew 
of  the  courts. 

Federal  Tort  Claims  Act 

Comment:  One  comment  contended 
that  the  proposed  regulation's 
requirement  mandating  covered  entities 
to  name  the  subjects  of  protected  health 
information  disclosed  under  a  business 
partner  contract  as  third  party  intended 
beneficiaries  under  the  contract  would 
have  created  an  impermissible  right  of 
action  against  the  government  under  the 
Federal  Tort  Claims  Act  ('-FTCA  "). 

Response:  Because  we  have  deleted 
the  third  party  beneficiary  provisions 
from  the  final  rules,  this  comment  is 
moot. 

Comment:  Another  comment 
suggested  the  regulation  would  hamper 
the  ability  of  federal  agencies  to  disclose 
protected  health  information  to  their 
attorneys,  the  Department  of  Justice, 
during  the  initial  stages  of  the  claims 
brought  under  the  FTCA. 

Response:  We  disagree.  The 
regulation  applies  only  to  federal 
agencies  that  are  covered  entities.  To  the 
extent  an  agency  is  not  a  covered  entity, 
it  is  not  subject  to  the  regulation;  to  the 
extent  an  agency  is  a  covered  entity,  it 
must  comply  with  the  regulation.  A 
covered  entity  that  is  a  federal  agencv 
may  disclose  relevant  information  to  its 
attorneys,  who  are  business  associates, 
for  purposes  of  health  care  operations, 
which  includes  uses  or  disclosures  for 
legal  functions.  See  §  164.501 
(definitions  of  "business  associate"  and 
"health  care  operations").  The  final  rule 
provides  specific  provisions  describing 
how  federal  agencies  may  provide 
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adequate  assiirances  for  these  types  of 
disclosures  of  protected  health 
information.  See  §  164.504(e)(3). 

Food  and  Drug  Administration 

Comment:  A  few  comments  expressed 
concerns  about  the  use  of  protected 
health  information  for  reporting 
activities  to  the  Food  and  Ehug 
Administration  ("FDA").  Their  concern 
focused  on  the  ability  to  obtain  or 
disclose  protected  health  information 
for  pre-and  post-marketing  adverse 
event  reports,  device  tracking,  and  post- 
marketing safety  and  efficacy 
evaluation. 

Response:  We  agree  with  this 
conunent  and  have  provided  that 
covered  entities  may  disclose  protected 
health  information  to  persons  subject  to 
the  jurisdiction  of  the  FDA,  to  comply 
with  the  requirements  of,  or  at  the 
direction  of,  the  FDA  with  regard  to 
reporting  adverse  events  (or  similar 
reports  with  respect  to  dietary 
supplements),  the  tracking  of  medical 
devices,  other  post-marketing 
surveillance,  or  other  similar 
requirements  described  at  §  164.512(b). 

Foreign  Standards 

Comment:  One  comment  asked  how 
the  regulation  could  be  enforced  against 
foreign  countries  (or  presumably  entities 
in  foreign  coimtries)  that  solicit  medical 
records  from  entities  in  the  United 
States. 

Response:  We  do  not  regulate 
solicitations  of  information.  To  the 
extent  a  covered  entity  wants  to  comply 
with  a  request  for  disclosure  of 
protected  health  information  to  foreign 
countries  or  entities  within  foreign 
countries,  it  will  need  to  comply  with 
the  privacy  rules  before  making  the 
disclos\ire.  If  the  covered  entity  fails  to 
comply  with  the  rules,  it  will  be  subject 
to  enforcement  proceedings. 

Freedom  of  Information  Act 

Comment:  One  comment  asserted  that 
the  proposed  privacy  regulation 
conflicts  with  the  Freedom  of 
Information  Act  ("FOIA").  The 
comment  argued  that  the  proposed 
restriction  on  disclosiues  by  agencies 
would  not  come  within  one  of  the 
permissible  exemptions  to  the  FOIA.  In 
addition,  the  comment  noted  that  only 
in  exceptional  circimistances  would  the 
protected  health  information  of 
deceased  individuals  come  within  an 
exemption  because,  for  the  most  part, 
death  extinguishes  an  individual's  right 
to  privacy. 

Response:  Section  164.512(a)  below 
permits  covered  entities  to  disclose 
protected  health  information  when  such 
disclosures  are  required  by  other  laws  as 


long  as  they  follow  the  requirements  of 
those  laws.  Therefore,  the  privacy 
regulation  will  not  interfere  with  the 
ability  of  federal  agencies  to  comply 
with  FOIA,  when  it  requires  the 
disclosure. 

We  disagree,  however,  that  most 
protected  health  information  will  not 
come  within  Exemption  6  of  FOIA,  See 
the  discussion  above  under 
"Relationship  to  Other  Federal  Laws" 
for  our  review  of  FOIA.  Moreover,  we 
disagree  with  the  comment's  assertion 
that  the  protected  health  information  of 
deceased  individuals  does  not  come 
within  Exemption  6.  Courts  have 
recognized  that  a  deceased  individual's 
surviving  relatives  may  have  a  privacy 
interest  that  federal  agencies  may 
consider  when  balancing  privacy 
interests  against  the  public  interest  in 
disclosure  of  the  requested  information. 
Federal  agencies  will  need  to  consider 
not  only  the  privacy  interests  of  the 
subject  of  the  protected  health 
information  in  the  record  requested,  but 
also,  when  appropriate,  those  of  a 
deceased  individual's  family  consistent 
with  judicial  rulings. 

If  an  agency  receives  a  FOIA  request 
for  the  disclosiu'e  of  protected  health 
information  of  a  deceased  individual,  it 
will  need  to  determine  whether  or  not 
the  disclosure  comes  within  Exemption 
6.  This  evaluation  must  be  consistent 
with  the  court's  rulings  in  this  area.  If 
the  exemption  applies,  the  federal 
agency  will  not  have  to  release  the 
information.  If  the  federal  agency 
determines  that  the  exemption  does  not 
apply,  may  release  it  under  §  164.512(a) 
of  this  regulation. 

Comment:  One  commenter  expressed 
concern  that  our  proposal  to  protect  the 
individually  identifiable  health 
information  about  the  deceased  for  two 
years  following  death  would  impede 
public  interest  reporting  and  would  be 
at  odds  with  many  state  Freedom  of 
Information  laws  that  make  death 
records  and  autopsy  reports  public 
information.  The  commenter  suggested 
permitting  medical  information  to  be 
available  upon  the  death  of  an 
individual  or,  at  the  very  least,  that  an 
appeals  process  be  permitted  so  that 
health  information  trustees  would  be 
allowed  to  balance  the  interests  in 
privacy  and  in  public  disclosure  and 
release  or  not  release  the  information 
accordingly. 

Response:  These  rules  permit  covered 
entities  to  make  disclosures  that  are 
required  by  state  Freedom  of 
Information  Act  (FOIA)  laws  under 
§  164.512(a).  Thus,  if  a  state  FOIA  law- 
designates  death  records  and  autopsy 
reports  as  public  information  that  must 
be  disclosed,  a  covered  entity  may 


disclose  it  without  an  authorization 
under  the  rule.  To  the  extent  that  such 
information  is  required  to  be  disclosed 
by  FOIA  or  other  law.  such  disclosures 
are  permitted  under  the  final  rule.  In 
addition,  to  the  e>rtent  that  death 
records  and  autopsy  reports  are 
obtainable  from  non-covered  entities, 
such  as  state  legal  authorities,  access  to 
this  information  is  not  impeded  by  this 
rule. 

If  another  law  does  not  require  the 
disclosure  of  death  records  and  autopsy 
reports  generated  and  maintained  by  a 
covered  entity,  which  are  protected 
health  information,  covered  entities  are 
not  allowed  to  disclose  such 
information  except  as  permitted  or 
required  by  the  final  rule,  even  if 
another  entity  discloses  them. 

Comment:  One  comment  sought 
clarification  of  the  relationship  between 
the  Freedom  of  Information  Act.  the 
Privacy  Act,  and  the  privacy  rules. 

Response:  We  have  provided  this 
analysis  in  the  "Relationship  to  Other 
Federal  Laws"  section  of  the  preamble 
in  our  discussion  of  the  Freedom  of 
Information  Act 

Gramm-Leach-Bliley 

Comments:  One  commenter  noted 
that  the  Financial  Services 
Modernization  Act,  also  known  as 
Gramm-Leach-Bliley  ( 'GLB"),  requires 
financial  institutions  to  provide  detailed 
privacy  notices  to  individuals.  The 
commenter  suggested  that  the  privacy 
regulation  should  not  require  financial 
institutions  to  provide  additional  notice. 

Response:  We  disagree.  To  the  extent 
a  covered  entity  is  required  to  comply 
with  the  notice  requirements  of  GLB 
and  those  of  our  rules,  the  covered 
entity  must  comply  with  both.  We  will 
work  with  the  FTC  and  other  agencies 
implementing  GLB  to  avoid  unnecessary 
duplication.  For  a  more  detailed 
discussion  of  GLB  and  the  privacy  rules, 
see  the  "Relationship  to  Other  Federal 
Laws"  section  of  the  preamble. 

Comment:  A  few  commenters  asked 
that  the  Department  clarifx-  that 
financial  institutions,  such  as  banks, 
that  serve  as  payors  are  covered  entities. 
The  comments  explained  that  with  the 
enactment  of  the  Gramm-Leach-Bliley 
Act.  banks  are  able  to  form  holding 
companies  that  will  include  insurance 
companies  (that  may  be  covered 
entities).  They  recommended  that  banks 
be  held  to  the  rule's  requirements  and 
be  required  to  obtain  authorization  to 
conduct  non-payment  activities,  such  as 
for  the  marketing  of  health  and  non- 
health  items  and  ser\'ices  or  the  use  and 
disclosure  to  non-health  related 
divisions  of  the  covered  entity. 
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Response  These  comments  did  not 
provide  specific  facts  that  would  permit 
us  to  provide  a  substantive  response  An 
organization  will  need  to  determine 
whether  it  comes  within  the  definition 
of  "covered  entity."  An  organization 
may  also  need  to  consider  whether  or 
not  it  contains  a  health  care  component 
Organizations  that  are  uncertain  about 
the  application  of  the  regulation  to  them 
will  need  to  evaluate  their  specific  facts 
in  light  of  this  rule. 

Inspector  General  Act 

Comment:  One  comment  requested 
the  Secretary  to  clarify-  in  the  preamble 
that  the  privacy  regulation  does  not 
preempt  the  Inspector  General  Act. 

Response:  We  agree  that  to  the  extent 
the  Inspector  General  Act  requires  uses 
or  disclosures  of  protected  health 
information,  the  privacy  regulation  does 
not  preempt  it.  The  final  rule  provides 
that  to  the  extent  required  under  section 
201(a)(5)  of  the  Act,  nothing  in  this 
subchapter  should  be  construed  to 
diminish  the  authority  of  any  Inspector 
General,  including  the  authority 
provided  in  the  Inspector  General  Act  of 
1978.  See  discussion  of  §  160.102  above 

Medicare  and  Medicaid 

Comment:  One  comment  suggested 
possible  inconsistencies  between  the 
regulation  and  Medicare/Medicaid 
requirements,  such  as  those  under  the 
Quality  Improvement  System  for 
Managed  Cire  This  commenter  asked 
that  HHS  expand  the  definition  of 
health  care  operations  to  include  health 
promotion  activities  and  avoid  potential 
conflicts. 

Response:  We  disagree  that  the 
privacy  regulation  would  prohibit 
managed  care  plans  operating  in  the 
Medicare  or  Medicaid  programs  from 
fulfilling  their  statutory  obligations.  To 
the  extent  a  covered  entity  is  required 
by  law  to  use  or  disclose  protected 
health  information  in  a  particular 
manner,  the  covered  entity  may  make 
such  a  use  or  disclosure  under 
§  164.512(a).  Additionally,  quality 
assessment  and  improvement  activities 
come  within  the  definition  of  "health 
care  operations."  Therefore,  the  specific 
example  provided  by  the  commenter 
would  seem  to  be  a  permissible  use  or 
disclosure  under  §  164.502,  even  if  it 
were  not  a  use  or  disclosure  "required 
by  law." 

Comment:  One  commenter  stated  that 
Medicare  should  not  be  able  to  require 
the  disclosure  of  psychotherapy  notes 
because  it  would  destroy  a  practitioner's 
ability  to  treat  patients  effectively. 

Response  If  the  Title  XVIII  of  the 
Social  Security  Act  requires  the 
disclosure  of  psychotherapy  notes,  the 


final  rule  permits,  but  does  not  require, 
a  covered  entity  to  make  such  a 
disclosure  under  §  164.512(a).  If. 
however,  the  Social  Security  Act  does 
not  require  such  disclosures.  Medicare 
does  not  have  the  discretion  to  require 
the  disclosure  of  psychotherapy  notes  as 
a  public  policy  matter  because  the  final 
rule  provides  that  covered  entities,  with 
limited  exceptions,  must  obtain  an 
individuals  authorization  before 
disclosing  psychotherapy  notes.  See 
«}  164  508(a)(2). 

National  Labor  Relations  Act 

Comment  A  few  c:omments  expressed 
concern  that  the  regulation  did  not 
address  the  obligation  of  covered 
entities  tt)  di.sclose  protef:ted  health 
information  to  collective  bargaining 
representatives  under  the  National 
Labfir  Relations  Act 

Response  The  final  rule  does  not 
prohibit  disclosures  that  covered 
entities  must  make  pursuant  to  other 
laws.  To  the  extent  a  covered  entity  is 
required  by  law  to  disclose  protected 
health  information  to  collective 
bargaining  representatives  under  the 
NLR.A.  it  may  to  so  without  an 
authorization.  Also,  the  definition  of 
health  care  operations"  at  ^  164.501 
permits  disclosures  to  employee 
representatives  for  purposes  of 
grievance  resolution. 

Organ  Donation 

Comment.  One  commenter  expressed 
concern  about  the  potential  impact  of 
the  regulation  on  the  organ  donatifin 
j)rogram  under  42  C'FR  part  482. 

Response:  In  the  final  rule,  we  add 
provisiims  allowing  the  use  or 
disclosure  of  protected  health 
information  to  organ  procurement 
organizations  or  other  entities  engaged 
in  the  procurement,  banking,  or 
transplantation  of  cadaveric  organs, 
eyes,  or  tissue  for  the  purpose  of 
facilitating  donation  and 
transplantation  See  «}  164  512(h). 

Privacy  Act  Comments 

Comment:  One  comment  suggested 
that  the  final  rule  unambiguously 
permit  the  continued  operation  of  the 
statutorily  established  or  authorized 
discretionary  routine  uses  permitted 
under  the  Privai;y  Act  for  both  law 
enforcement  and  health  oversight. 

Response:  We  disagree.  See  the 
discussion  of  the  Privacy  Act  in 
"Relationship  to  Other  Federal  Laws  " 
above. 

Public  Health  Sen- ices  Act 

Comment  One  c:omment  suggested 
that  the  Public  Health  Service  Act 
places  more  stringent  rules  regarding 


the  disclosure  of  information  on 
Federally  Qualified  Health  Centers  than 
the  proposed  privacy  regulation 
suggested.  Therefore,  the  commenter 
suggested  that  the  final  rule  exempt 
Federally  Qualified  Health  Centers  from 
the  rules  requirements 

Response:  We  disagree.  Congress 
expressly  included  Federally  Qualified 
Health  Centers,  a  provider  of  medical  or 
other  health  services  under  the  Social 
Security  Act  section  1861(s).  within  its 
definition  of  health  care  provider  in 
section  1171  of  the  Act;  therefore,  we 
cannot  exclude  them  from  the 
regulation. 

Comment:  One  commenter  noted  that 
no  conflicts  existed  between  the 
proposed  rule  and  the  Public  Health 
Services  Act. 

Response:  As  we  discuss  in  the 
"Relationship  to  Other  Federal  Laws" 
section  of  the  preamble,  the  Public 
Health  Service  Act  contains  explicit 
confidentiality  requirements  that  are  so 
general  as  not  to  create  problems  of 
inconsistency.  We  recognized,  however, 
that  in  some  cases,  that  law  or  its 
accompanying  regulations  may  contain 
greater  restrictions.  In  those  situations, 
a  covered  entity's  ability  to  make  what 
are  permissive  disclosures  under  this 
privacy  regulation  would  be  limited  by 
those  laws. 

Reporting  Requirement 

Comment:  One  comment  noted  that 
federal  agencies  must  provide 
information  to  certain  entities  pursuant 
to  various  federal  statutes.  For  example, 
federal  agencies  must  not  withhold 
information  from  a  Congressional 
oversight  committee  or  the  General 
Accounting  Office.  Similarly,  some 
federal  agencies  must  provide  the 
Bureau  of  the  Census  and  the  National 
Archives  and  Records  Administration 
with  certain  information.  This  comment 
expressed  concern  that  the  privacy 
regulation  would  conflict  with  these 
requirements.  Additionally,  the 
commenter  asked  whether  the  privacy 
notice  would  need  to  contain  these  uses 
and  disclosures  and  recommended  that 
a  general  statement  that  these  federal 
agencies  would  disclose  protected 
health  information  when  required  by 
law  be  considered  sufficient  to  meet  the 
privacy  notice  requirements. 

Response:  To  the  extent  a  federal 
agency  acting  as  a  covered  entity  is 
required  by  federal  statute  to  disclose 
protected  health  information,  the 
regulation  permits  the  disclosure  as 
required  by  law  under  §  164.512(a).  The 
notice  provisions  at 
§  164.520(b)(l)(ii)(B)  require  covered 
entities  to  provide  a  brief  description  of 
the  purposes  for  which  the  covered 
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entity  is  permitted  or  required  by  the 
rules  to  use  or  disclose  protected  health 
information  without  an  individual's 
written  authorization.  If  these  statutes 
require  the  disclosures,  covered  entities 
subject  to  the  requirement  may  make  the 
disclosure  pursuant  to  §  164.512(a). 
Thus,  their  notice  must  include  a 
description  of  the  category  of  these 
disclosures.  For  example,  a  general 
statement  such  as  the  covered  entity 
"will  disclose  your  protected  health 
information  to  comply  with  legal 
requirements"  should  suffice. 

Comment:  One  comment  stressed  that 
the  final  rule  should  not  inadvertently 
preempt  mandatory  reporting  laws  duly 
enacted  by  federal,  state,  or  local 
legislative  bodies.  This  conunenter  also 
suggested  that  the  final  rule  not  prevent 
the  reporting  of  violations  to  law 
enforcement  agencies. 

Response:  We  agree.  Like  the 
proposed  rule,  the  final  rule  permits 
covered  entities  to  disclose  protected 
health  information  when  required  by 
law  under  §  164.512(a).  To  the  extent  a 
covered  entity  is  required  by  law  to 
make  a  report  to  law  enforcement 
agencies  or  is  otherwise  permitted  to 
make  a  disclosure  to  a  law  enforcement 
agency  as  described  in  §  164.512(f),  it 
may  do  so  without  an  authorization. 
Alternatively,  a  covered  entity  may 
always  request  that  individuals 
authorize  these  disclosures. 

Security  Standards 

Comment:  One  comment  called  for 
HHS  to  consider  the  privacy  regulation 
in  conjimction  with  the  other  HIPAA 
standards.  In  particular,  this  comment 
focused  on  the  belief  that  the  security 
standards  should  be  compatible  with 
the  existing  and  emerging  health  care 
and  information  technology  industry 
standards. 

Response:  We  agree  that  the  seciu-ity 
standards  and  the  privacy  rules  should 
be  compatible  with  one  another  and  are 
working  to  ensure  that  the  final  rules  in 
both  areas  function  together.  Because 
we  are  addressing  comments  regarding 
the  privacy  rules  in  this  preamble,  we 
will  consider  the  comment  about  the 
security  standard  as  we  finalize  that  set 
of  rules. 

Substance  Abuse  Confidentiality  Statute 
and  Regulations 

Comment:  Several  commenters  noted 
that  many  health  care  providers  are 
bound  by  the  federal  restrictions 
governing  alcohol  and  drug  abuse 
records.  One  commenter  noted  that  the 
NPRM  differed  substantially  from  the 
substance  abuse  regulations  and  would 
have  caused  a  host  of  practical  problems 
for  covered  entities.  Another 


commenter,  however,  supported  the 
NPRM's  analysis  that  stated  that  more 
stringent  provisions  of  the  substance 
abuse  provisions  would  apply.  This 
conunenter  suggested  an  even  stronger 
approach  of  including  in  the  text  a 
provision  that  would  preserve  existing 
federal  law.  Yet,  one  comment 
suggested  that  the  regulation  as 
proposed  would  confuse  providers  by 
making  it  difficult  to  determine  when 
they  may  disclose  information  to  law- 
enforcement  because  the  privacy 
regulation  would  permit  disclosures 
that  the  substance  abuse  regulations 
would  not. 

Response:  We  appreciate  the  need  of 
some  covered  entities  to  evaluate  the 
privacy  rules  in  light  of  federal 
requirements  regarding  alcohol  and 
drug  abuse  records.  Therefore,  we 
provide  a  more  detailed  analysis  in  the 
"Relationship  to  Other  Federal  Laws  ' 
section  of  the  preamble. 

Comment:  Some  of  these  commenters 
also  noted  that  state  laws  contain  strict 
confidentiality  requirements.  A  few 
commenters  suggested  that  HHS 
reassess  the  regulations  to  avoid 
inconsistencies  with  state  privacy 
requirements,  implying  that  problems 
exist  because  of  conflicts  between  the  . 
federal  and  state  laws  regarding  the 
confidentiality  of  substance  abuse 
information. 

Response:  As  noted  in  the  preamble 
section  discussing  preemption,  the  final 
rules  do  not  preempt  state  laws  that 
provide  more  privacy  protections.  For  a 
more  detailed  analysis  of  the 
relationship  between  state  law  and  the 
privacy  rules,  see  the  "Preemption" 
provisions  of  the  preamble. 

Tribal  Law 

Comments:  One  commenter  suggested 
that  the  consultation  process  with  tribal 
governments  described  in  the  NPRM 
was  inadequate  under  Executive  Order 
No.  13084.  In  addition,  the  commenter 
expressed  concern  that  the  disclosures 
for  research  purposes  as  permitted  by 
the  NPRM  would  conflict  with  a 
number  of  tribal  laws  that  offer 
individuals  greater  privacy  rights  with 
respect  to  research  and  reflects  cultural 
appropriateness.  In  particular,  the 
commenter  referenced  the  Health 
Research  Code  for  the  Navajo  Nation 
which  creates  a  entity  with  broader 
authority  over  research  conducted  on 
the  Navajo  Nation  than  the  local  IRB 
and  requires  informed  consent  by  study 
participants.  Other  law's  mentioned  by 
the  commenter  included  the  Navajo 
Nation  Privacy  and  Access  to 
Information  Act  and  a  similar  policy 
applicable  to  all  health  care  providers 
within  the  Navajo  Nation.  The 


commenter  expressed  concern  that  the 
proposed  regulation  research  provisions 
would  override  these  tribal  laws. 

Response:  We  disagree  with  the 
comment  that  the  consultation  with 
tribal  governments  undertaken  prior  to 
the  proposed  regulation  is  inadequate 
under  Executive  Order  No.  13084.  As 
stated  in  the  proposed  regulation,  the 
Department  consulted  with 
representatives  of  the  National  Congress 
of  American  Indians  and  the  National 
Indian  Health  Board,  as  well  as  others, 
about  the  proposals  and  the  application 
of  HIPAA  to  the  Tribes,  and  the 
potential  variations  based  on  the 
relationship  of  each  Tribe  with  the  IHS 
for  the  purpose  of  providing  health 
services.  In  addition.  Indian  and  tribal 
govermnents  had  the  opportunity  to. 
and  did,  submit  substantive  comments 
on  the  proposed  rules. 

Additionally,  disclosures  permitted 
by  this  regulation  do  not  conflict  with 
the  policies  as  described  by  this 
commenter.  Disclosures  for  research 
purposes  under  the  final  rule,  as  in  the 
proposed  regulation,  are  permissive 
disclosures  only.  The  rule  describes  the 
outer  boundaries  of  permissible 
disclosures.  A  covered  health  care 
provider  that  is  subject  to  the  tribal  laws 
of  the  Navajo  Nation  must  continue  to 
comply  with  those  tribal  laws.  If  the 
tribal  laws  impose  more  stringent 
privacy  standards  on  disclosures  for 
research,  such  as  requiring  informed 
consent  in  all  cases,  nothing  in  the  final 
rule  would  preclude  compliance  with 
those  more  stringent  privacy  standards 
The  final  rule  does  not  interfere  with 
the  internal  governance  of  the  Navajo 
Nation  or  otherwise  adversely  affect  the 
policy  choices  of  the  tribal  government 
with  respect  to  the  cultural 
appropriateness  of  research  conducted 
in  the  Navajo  Nation. 

TRICARE 

Comment:  One  comment  expressed 
concern  regarding  the  application  of  the 
"minimum  necessary"  standard  to 
investigations  of  health  care  providers 
under  the  TRICARE  (formerly  the 
CHAMPUS)  program.  The  comment  also 
expressed  concern  that  health  care 
providers  would  be  able  to  avoid 
providing  their  records  to  such 
investigators  because  the  proposed 
§  164.510  exceptions  were  not 
mandatory'  disclosures. 

Response:  In  our  view,  neither  the 
minimum  necessary  standard  nor  the 
final  §§  164.510  and  164.512  permissive 
disclosures  will  impede  such 
investigations.  The  regulation  requires 
covered  entities  to  make  all  reasonable 
efforts  not  to  disclose  more  than  the 
minimum  amount  of  protected  health 
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information  necessarv'  to  accomplish  the 
intended  purpose  of  the  use  or 
disclosure.  This  requirement,  however, 
does  not  apply  to  uses  or  disclosures 
that  are  required  bv  law.  See 
§  164.502(b)(2)(iv).'  Thus,  if  the 
disclosure  to  the  investigators  is 
required  by  law.  the  minimum 
necessary  standard  will  not  apply 
Additionally,  the  final  rule  provides 
that  covered  entities  rely,  if  such 
reliance  is  reasonable,  on  assertions 
from  public  officials  about  what 
information  is  reasonably  necessary  for 
the  purpose  for  which  it  is  being  sought 
See§164.514(d)(3)(iii). 

We  disagree  with  the  assertion  that 
providers  will  be  able  to  avoid 
providing  their  records  to  investigators 
Nothing  in  this  rule  permits  covered 
entities  to  avoid  disclosures  required  by 
other  laws. 

Veterans  Affairs 

Comment:  One  comment  sought 
clarification  about  how  disclosures  of 
protected  health  information  would 
occur  within  the  Veterans  Affairs 
programs  for  veterans  and  their 
dependents. 

Response  We  appreciate  the 
commenter's  request  for  clarification  as 
to  how  the  rules  will  affect  disclosures 
of  protected  health  information  in  the 
specific  context  of  Veteran's  Affairs 
programs.  V'eterans  health  care 
programs  under  38  IJ.S.C.  chapter  17  are 
defined  as  "health  plans."  Without 
sufficient  details  as  to  the  particular 
aspects  of  the  Veterans  Affairs  programs 
that  this  comment  views  as  problematic, 
we  cannot  comment  substantively  on 
this  concern. 

Comment:  One  comment  suggested 
that  the  final  regulation  clarif\-  that  the 
analvsis  applied  to  the  substance  abuse 
regulations  apply  to  laws  governing 
Veteran's  Affairs  health  records 

Response  Although  we  realize  some 
difference  may  e.xist  between  the  laws, 
we  believe  the  discussion  of  federal 
substance  abuse  confidentiality 
regulations  in  the  'Relationship  to 
Other  Federal  Laws  "  preamble  provides 
guidance  that  may  be  applied  to  the 
laws  governing  Veteran's  Affairs  {  "VA") 
health  records.  In  most  cases,  a  conflict 
will  not  exist  between  these  privacy 
rules  and  the  VA  programs.  For 
example,  some  disclosures  allowed 
without  patient  consent  or  authorization 
under  the  privacy  regulation  ma\'  not  be 
within  the  \'A  statuton,'  list  of 
permissible  disclosures  without  a 
written  consent.  In  such  circumstances, 
the  covered  entity  would  have  to  abide 
by  the  VA  statute,  and  no  conflict  exists. 
If  the  disclosures  permitted  by  the  VA 
statute  come  within  the  permissible 


disclosures  of  our  rules,  no  conflict 
exists.  In  some  cases,  our  rules  may 
demand  additional  requirements,  such 
as  obtaining  the  approval  of  a  privacy 
board  or  Institutional  Review  Board  if  a 
covered  entity  seeks  to  disclose 
protected  health  information  for 
research  purposes  without  the 
individual's  authorization.  A  covered 
entity  subject  to  the  VA  statute  will 
need  to  ensure  that  it  meets  the 
requirements  of  both  that  statute  and  the 
regulation  below.  If  a  conflict  arises,  the 
covered  entity  should  evaluate  the 
specific  potential  conflicting  provisions 
under  the  implied  repeal  analysis  set 
forth  in  the  "Relationship  to  Other 
Federal  Laws  "  discussion  in  the 
preamble. 

WIC 

Comment:  One  comment  called  on 
other  federal  agencies  to  examine  their 
regulations  and  policies  regarding  the 
use  and  disclosure  of  protected  health 
information  The  comment  suggested 
that  other  agencies  revise  their 
regulations  and  policies  to  avoid 
duplicative,  contradictor^',  or  more 
stringent  requirements.  The  comment 
noted  that  the  US.  Department  of 
Agriculture's  Special  Supplemental 
Nutrition  Program  for  Women.  Infants, 
and  Children  ('WIC")  does  not  release 
WIC  data  Becau.se  the  commenter 
believed  the  regulation  would  not 
prohibit  the  disclosure  of  WIC  data,  the 
comment  stated  that  the  Department  of 
.\griculture  should  now  release  such 
information. 

Response:  We  support  other  federal 
agencies  to  whom  the  rules  apply  in 
their  efforts  to  review  existing 
regulations  and  policies  regarding 
protected  health  information.  However, 
we  do  not  agree  with  the  suggestion  that 
other  federal  agencies  that  are  not 
covered  entities  must  reduce  the 
protections  or  access-related  rights  they 
provide  for  individually  identifiable 
health  information  they  hold. 

Part  160.  Subpart  C — Compliance  and 
Enforcement 

Section  160.3U6laj—Wbo  Can  File 
Complaints  With  the  Secretary 

Comment:  Th*'  proposed  rule  limited 
those  who  could  file  a  complaint  with 
the  Secretary  to  individuals.  A  number 
of  commenters  suggested  that  other 
persons  with  knowledge  of  a  possible 
\i()lation  should  also  be  able  to  file 
complaints.  Examples  that  were 
provided  inciluded  a  mental  health  care 
provider  with  first  hand  knowledge  of  a 
health  plan  improperly  requiring 
disclosure  of  psychotherapy  notes  and 
an  occupational  health  nurse  with 


knowledge  that  her  human  resources 
manager  is  improperly  reviewing 
medical  records.  A  few  comments  raised 
the  concern  that  permitting  any  person 
to  file  a  complaint  lends  itself  to  abuse 
and  is  not  necessary  to  ensure  privacy 
rights  and  that  the  complainant  should 
be  a  person  for  whom  there  is  a  duty  to 
protect  health  information. 

Response:  As  discussed  below,  the 
rule  defines  "individual"  as  the  person 
who  is  the  subject  of  the  individually 
identifiable  health  information. 
However,  the  covered  entity  may  allow 
other  persons,  such  as  personal 
representatives,  to  exercise  the  rights  of 
the  individual  under  certain 
circumstances,  e.g.,  for  a  deceased 
individual.  We  agree  with  the 
commenters  that  any  person  may 
become  aware  of  conduct  by  a  covered 
entity  that  is  in  violation  of  the  rule. 
Such  persons  could  include  the  covered 
entity's  employees,  business  associates, 
patients,  or  accrediting,  health 
oversight,  or  advocacy  agencies  or 
organizations.  Many  persons,  such  as 
the  covered  entity's  employees,  may.  in 
fact,  be  in  a  better  position  than  the 
"individual"  to  know  that  a  violation 
has  occurred.  Another  example  is  a  state 
Protection  and  Advocacy  group  that 
may  represent  persons  with 
developmental  disabilities.  We  have 
decided  to  allow  complaints  from  any 
person.  The  term  "person"  is  not 
restricted  here  to  human  beings  or 
natural  persons,  but  also  includes  any 
type  of  association,  group,  or 
organization. 

Allowing  such  persons  to  file 
complaints  may  be  the  only  way  the 
Secretary  may  learn  of  certain  possible 
violations.  Moreover,  individuals  who 
are  the  subject  of  the  information  may 
not  be  willing  to  file  a  complaint 
because  of  fear  of  embarrassment  or 
retaliation.  Based  on  our  experience 
with  various  civil  rights  laws,  such  as 
Title  VI  of  the  Civil  Rights  Act  of  1964 
and  Title  II  of  the  Americans  with 
Disabilities  Act.  that  allow  any  person 
to  file  a  complaint  with  the  Secretar\'. 
we  do  not  believe  that  this  practice  will 
result  in  abuse.  Finally,  upholding 
privacy  protections  benefits  all  persons 
who  have  or  may  be  served  by  the 
covered  entity  as  well  as  the  general 
public,  and  not  only  the  subject  of  the 
information. 

If  a  complaint  is  received  from 
someone  who  is  not  the  subject  of 
protected  health  information,  the  person 
who  is  the  subject  of  this  information 
may  be  concerned  with  the  Secretary's 
investigation  of  this  complaint.  While 
we  did  not  receive  comments  on  this 
issue,  we  want  to  protect  the  privacy 
rights  of  this  individual.  This  might 
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involve  the  Secretary  seeking  to  contact 
the  individual  to  provide  information  as 
to  how  the  Secretary  will  address 
individual's  privacy  concerns  while 
resolving  the  complaint.  Contacting  all 
individuals  may  not  be  practicable  in 
the  case  of  allegations  of  systemic 
violations  {e.g..  where  the  allegation  is 
that  hundreds  of  medical  records  were 
wrongfully  disclosed). 

Requiring  That  a  Complainant  Exhaust 
the  Covered  Entity's  Internal  Complaint 
Process  Prior  to  Filing  a  Complaint  With 
the  Secretary 

Comment:  A  number  of  commenters, 
primarily  health  plans,  suggested  that 
individuals  should  not  be  permitted  to 
file  a  complaint  with  the  Secretary  until 
they  exhaust  the  covered  entity's  own 
complaint  process.  Commenters  stated 
that  covered  entities  should  have  a 
certain  period  of  time,  such  as  ninety 
days,  to  correct  the  violation.  Some 
commenters  asserted  that  providing  for 
filing  a  complaint  with  the  Secretary 
will  be  very  expensive  for  both  the 
public  and  private  sectors  of  the  health 
care  industry  to  implement.  Other 
commenters  suggested  requiring  the 
Secretary  to  inform  the  covered  entity  of 
any  complaint  it  has  received  and  not 
initiate  an  investigation  or  "take 
enforcement  action"  before  the  covered 
entity  has  time  to  address  the 
complaint. 

Response:  We  have  decided,  for  a 
number  of  reasons,  to  retain  the 
approach  as  presented  in  the  proposed 
rule.  First,  we  are  concerned  that 
requiring  that  complainants  first  notify 
the  covered  entity  would  have  a  chilling 
effect  on  complaints.  In  the  course  of 
investigating  individual  complaints,  the 
Secretary  will  often  need  to  reveal  the 
identity  of  the  complainant  to  the 
covered  entity.  However,  in  the 
investigation  of  cases  of  systemic 
violations  and  some  individual 
violations,  individual  names  may  not 
need  to  be  identified.  Under  the 
approach  suggested  by  these 
commenters.  the  covered  entity  would 
learn  the  names  of  all  persons  who  file 
complaints  with  the  Secretary.  Some 
individuals  might  feel  uncomfortable  or 
fear  embarrassment  or  retaliation 
revealing  their  identity  to  the  covered 
entity  they  believe  has  violated  the 
regulation.  Individuals  may  also  feel 
they  are  being  forced  to  enter  into 
negotiations  with  this  entity  before  they 
can  file  a  complaint  with  the  Secretary. 

Second,  because  some  potential 
complainants  would  not  bring 
complaints  to  the  covered  entity, 
possible  violations  might  not  become 
known  to  the  Secretary  and  might 
continue.  Third,  the  delay  in  the 


complaint  coming  to  the  attention  of  the 
Secretary  because  of  the  time  allowed 
for  the  covered  entity  to  resolve  the 
complaint  may  mean  that  significant 
violations  are  not  addressed 
expeditiously.  Finally,  the  process 
proposed  by  these  commenters  is 
arguably  unnecessary  because  an 
individual  who  believes  that  an 
agreement  can  be  reached  with  the 
covered  entity,  can.  through  the  entity's 
internal  complaint  process  or  other 
means,  seek  resolution  before  filing  a 
complaint  with  the  Secretar\'. 

Our  approach  is  consistent  with  other 
laws  and  regulations  protecting 
individual  rights.  None  of  the  civil 
rights  laws  enforced  by  the  Secretarv 
require  a  complainant  to  provide  any 
notification  to  the  entity  that  is  alleged 
to  have  engaged  in  discrimination  (e.g., 
Americans  with  Disabilities  Act,  section 
504  of  the  Rehabilitation  Act,  Title  VI  of 
the  Civil  Rights  Act.  and  the  Age 
Discrimination  Act).  The  concept  of 
"exhaustion"  is  used  in  laws  that 
require  individuals  to  pursue 
administrative  remedies,  such  as  that 
provided  by  a  governmental  agency, 
before  bringing  a  court  action.  Under 
HIPAA.  individuals  do  not  have  a  right 
to  court  action. 

Some  commenters  seemed  to  believe 
that  the  Secretary  would  pursue 
enforcement  action  without  notifying 
the  covered  entity.  It  has  been  the 
Secretary's  practice  in  investigating 
cases  under  other  laws,  such  as  various 
civil  rights  laws,  to  inform  entities  that 
we  have  received  a  complaint  against 
them  and  to  seek  early  resolution  if 
possible.  In  enforcing  the  privacy  rule, 
the  Secretary  will  generally  inform  the 
covered  entity  of  the  nature  of  any 
complaints  it  has  received  against  the 
entity.  (There  may  be  situations  where 
information  is  withheld  to  protect  the 
privacy  interests  of  the  complainant  or 
others  or  where  revealing  information 
would  impede  the  investigation  of  the 
covered  entity.)  The  Secretary-  will  also 
generally  afford  the  entity  an 
opportunity  to  share  information  with 
the  Secretary  that  may  result  in  an  early 
resolution.  Our  approach  will  be  to  seek 
informal  resolution  of  complaints 
whenever  possible,  which  includes 
allowing  covered  entities  a  reasonable 
amount  of  time  to  work  with  the 
Secretary  to  come  into  compliance 
before  initiating  action  to  seek  civil 
monetary  penalties. 

Section  160.306(b)(3)— Requiring  That 
Complaints  Re  Filed  With  the  Secretary 
Within  a  Certain  Period  of  Time 

Comment:  A  number  of  commenters. 
primarily  privacy  and  disability 
advocacy  organizations,  suggested  that 


the  regulation  require  that  complaints 
be  filed  with  the  Secretar\-  by  a  certain 
time.  These  commenters  generally 
recommended  that  the  time  period  for 
filing  a  complaint  should  commence  to 
run  from  the  time  when  the  individual 
knew  or  had  reason  to  know  of  the 
violation  or  omission.  Another  comment 
suggested  that  a  requirement  to  file  a 
complaint  with  the  Secretary  within  180 
days  of  the  alleged  noncompliance  is  a 
problem  because  a  patient  may.  because 
of  his  or  her  medical  condition,  be 
unable  to  access  his  or  her  records 
within  that  time  frame. 

Response:  We  agree  with  the 
commenters  that  complainants  should 
generally  be  required  to  submit 
complaints  in  a  timely  fashion.  Federal 
regulations  implementing  Title  VI  of  the 
Civil  Rights  Act  of  1964  provide  that 
""[a]  complaint  must  be  filed  not  later 
than  "180  days  from  the  date  of  the 
alleged  discrimination'  unless  the  time 
for  filing  is  extended  by  the  responsible 
Department  official  or  his  designee.  "  4.5 
CFR  80.7(b).  Other  civil  rights  laws, 
such  as  the  Age  Discrimination  Act. 
section  504  of  the  Rehabilitation  Act. 
and  Title  II  of  the  Americans  with 
Disabilities  Act  (ADA)  (state  and  local 
government  ser\'ices).  also  use  thi.s 
approach.  Under  civil  rights  laws 
administered  by  the  EEOC,  individuals 
have  180  days  of  the  alleged 
discriminatory  act  to  file  a  charge  with 
EEOC  (or  300  days  if  there  is  a  state  or 
local  fair  employment  practices  agency 
involved). 

Therefore,  in  the  final  rule  we  require 
that  complaints  be  filed  within  180  days 
of  when  the  complainant  knew  or 
should  have  known  that  the  act  or 
omission  complained  of  occurred  unless 
this  time  limit  is  waived  by  the 
Secretary"  for  good  cause  shown.  We 
believe  that  an  investigation  of  a 
complaint  is  likely  to  be  most  effective 
if  persons  can  be  inter\"iewed  and 
documents  reviewed  as  close  to  the  time 
of  the  alleged  violation  as  possible. 
Requiring  that  complaints  generally  be 
filed  within  a  certain  period  of  time 
increases  the  likelihood  that  the 
Secretary'  will  have  necessary  and 
reliable  information.  Moreover,  we  are 
taking  this  approach  in  order  to 
encourage  complainants  to  file 
complaints  as  soon  as  possible.  By 
receiving  complaints  in  a  timely 
fashion,  we  can.  if  such  complaints 
prove  valid,  reduce  the  harm  caused  by 
the  violation. 

Section  160.308 — Rasis  for  Conducting 
Compliance  Reviews 

Comment:  A  number  of  comments 
expressed  concern  that  the  Secretary' 
would  conduct  compliance  reviews 
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without  having  ryceived  a  complaint  or 
having  reason  to  believe  there  is 
noncompliance.  A  number  of  these 
commenters  appeared  to  believe  that  the 
Secretary'  would  engage  in  "routine 
visits."  Some  commenters  suggested 
that  the  Secretary'  should  only  be  able  to 
conduct  compliance  reviews  if  the 
Secretarv'  has  initiated  an  investigation 
of  a  complaint  regarding  the  covered 
entitv  u\  the  preceding  twelve  months 
Some  commenters  suggested  that  there 
should  only  be  compliance  reviews 
based  on  established  criteria  for  reviews 
(e.g.,  finding  of  "reckless  disregard"). 
Manv  of  these  commenters  stated  that 
cooperating  with  compliance  reviews  is 
potentially  burdensome  and  e.xpensive 

One  commenter  asked  whether  the 
Secretary  will  have  a  process  for 
reviewing  all  covered  entities  to 
determine  how  they  are  complying  with 
requirements.  This  commenter 
questioned  whether  covered  entities 
will  be  required  to  submit  plans  and 
wait  for  Departmental  approval. 

,\nother  commenter  suggested  that 
the  Secretarv  specify  a  time  limit  for  the 
completion  of  a  compliance  review 

Response  We  disagree  with  the 
commenters  that  the  final  rule  should 
restrict  the  Secretary's  ability  to  conduct 
compliance  reviews  The  Secretarv 
needs  to  maintain  the  fle.xibility  to 
conduct  whatever  reviews  are  necessary 
to  ensure  compliance  with  the  rule. 

Section  160.310  lal  and  Id— The 
Secretan's  .Access  to  Information  in 
Determining  (Compliance 

Comment:  Some  commenters  raised 
objections  to  provisions  in  the  proposed 
rule  which  required  that  covered 
entities  maintain  records  and  submit 
compliance  reports  as  the  Secretary 
determines  is  necessar\'  to  determine 
compliance  and  required  that  covered 
entities  permit  access  by  the  Secretary 
during  normal  business  hours  to  its 
books,  records,  accounts,  and  other 
sources  of  information,  including 
protected  health  information,  and  its 
facilities,  that  are  pertinent  to 
ascertaining  compliance  with  this 
subpart.  One  commenter  stated  that  the 
Secretary's  access  to  private  health 
information  without  appropriate  patient 
consent  is  contrary  to  the  intent  of 
HIP.\A.  Another  commenter  expressed 
the  view  that,  because  covered  entities 
face  criminal  penalties  for  violations, 
these  provisions  violate  the  Fifth 
Amendment  protections  against  forced 
self  incrimination.  Other  commenters 
stated  that  covered  entities  should  be 
given  the  reason  the  Secretary  needs  to 
have  access  to  its  books  and  records. 
Another  commenter  stated  that  there 
should  be  a  limit  to  the  frequency  or 


t'xtfut  nf  intrusion  by  the  federal 
gdvoniment  into  the  business  practices 
of  a  covered  entity  and  that  these 
provisions  violate  the  Fourth 
Amendment  of  the  Constitution. 

Finallv.  a  coalition  of  church  plans 
suggested  that  the  Secretary  provide 
church  plans  with  additional  procedural 
safeguards  to  reduce  unnecessary 
intrusion  into  internal  church 
operations.  These  suggested  safeguards 
included  permitting  HHS  to  obtain 
records  and  other  documents  only  if 
they  are  relevant  and  necessary  to 
compliance  and  enforcement  activities 
related  to  church  plans,  requiring  a 
senior  official  to  determine  the 
appropriateness  of  compliance-related 
activities  for  t:hurch  plans,  and 
providing  church  plans  with  a  self- 
correcting  period  similar  to  that 
Congress  expressly  provided  in  Title  1  of 
HIPAA  under  the  tax  code. 

Response:  The  final  rule  retains  the 
proposed  language  in  these  two 
provisions  with  one  change.  The  rule 
adds  a  provision  indicating  that  the 
Secretary's  access  to  information  held 
bv  the  covered  entitv  may  be  at  any  time 
and  without  n-itice  where  exigent 
circumstances  exist,  such  as  where  time 
is  of  the  essence  because  documents 
might  be  hidden  or  destroyed.  Thus, 
covered  entities  will  generally  receive 
notice  before  the  Secretary  seeks  to 
access  the  entity's  books  or  records. 

Other  than  the  exigent  circumstances 
language,  the  language  in  these  two 
provisions  is  virtually  the  same  as  the 
language  in  this  Department's  regulation 
implementing  Title  VI  of  the  (livil 
Rights  Act  of  1964.  45  CFR  80.6(b)  and 
((.)  The  Title  VI  regulation  is 
inc;orporated  by  reference  in  other 
Department  regulations  prohibiting 
discrimination  of  the  basis  of  disability 
45  CFR  84.61.  Similar  provisions 
allowing  this  Department  access  to 
recipient  information  is  found  in  the 
Secretary's  regulation  implementing  the 
Age  Discrimination  Act.  45  CFR  91.34. 
These  provisions  have  not  proved  to  be 
burdensome  to  entities  that  are  subject 
to  these  civil  rights  regulations  (i.e..  all 
recipients  of  Department  funds). 

We  do  not  interpret  Constitutional 
case  law  as  supporting  the  view  that  a 
federal  agency's  review  of  information 
pursuant  to  statutory  mandate  violates 
the  Fifth  Amendment  protections 
against  forced  self  incrimination.  Nor 
would  such  a  review  of  this  information 
raise  Fourth  Amendment  problems.  See 
discussion  above  regarding 
Ckinstitutional  comments  and  responses. 

We  appreciate  the  concern  that  the 
Secretary  not  involve  herself 
unnecessarily  into  the  internal 
operations  of  church  plans.  However,  by 


providing  health  insurance  or  care  to 
their  employees,  church  plans  are 
engaging  in  a  secular  activity.  Under  the 
regulation,  church  plans  are  subject  to 
the  same  compliance  and  enforcement 
requirements  with  which  other  covered 
entities  must  comply.  Because  Congress 
did  not  car\'e  out  specific  exceptions  or 
require  stricter  standards  for 
investigations  related  to  church  plans, 
incorporating  such  measures  into  the 
regulation  would  be  inappropriate. 

Additionally,  there  is  no  indication 
that  the  regulation  will  directly  interfere 
with  the  religious  practices  of  church 
plans.  Also,  the  regulation  as  written 
appropriately  limits  the  ability  of 
investigators  to  obtain  information  from 
covered  entities.  The  regulation 
provides  that  the  Secretar>'  may  obtain 
access  only  to  information  that  is 
pertinent  to  ascertain  compliance  with 
the  regulation.  We  do  not  anticipate 
asking  for  information  that  is  not 
necessary  to  assess  compliance  with  the 
regulation.  The  purpose  of  obtaining 
records  and  similar  materials  is  to 
determine  compliance,  not  to  engage  in 
anv  sort  of  review  or  evaluation  of 
religious  activities  or  beliefs.  Therefore, 
we  believe  the  regulation  appropriately 
balances  the  need  to  access  information 
to  determine  compliance  with  the  desire 
of  covered  entities  to  avoid  opening 
ever\'  record  in  their  possession  to  the 
government. 

Provision  of  Technical  Assistance 

Comment:  A  number  of  commenters 
inquired  as  to  how  a  covered  entity  can 
request  technical  assistance  from  the 
Secretary  to  come  into  compliance,  A 
number  of  commenters  suggested  that 
the  Secretary  provide  interpretive 
guidance  to  assist  with  compliance. 
Others  recommended  that  the  Secretary 
have  a  contact  person  or  privacy  official, 
available  by  telephone  or  email,  to 
provide  guidance  on  the 
appropriateness  of  a  disclosure  or  a 
denial  of  access.  One  commenter 
suggested  that  there  be  a  formal  process 
for  a  covered  entity  to  submit 
compliance  activities  to  the  Secretary 
for  prior  approval  and  clarification.  This 
commenter  suggested  that  clarifications 
be  published  on  a  contemporaneous 
basis  in  the  Federal  Register  to  help 
correct  any  ambiguities  and  confusion 
in  implementation.  It  was  also  suggested 
that  the  Secretary  undertake  an 
assessment  of  "best  practices"  of 
covered  entities  and  document  and 
promote  the  findings  to  serve  as  a 
convenient  'road  map"  for  other 
covered  entities.  Another  commenter 
suggested  that  we  work  with  providers 
to  create  implementation  guidelines 
modeled  after  the  interpretative 
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guidelines  that  HCFA  creates  for 
surveyors  on  the  conditions  of 
participation  for  Medicare  and  Medicaid 
contractors. 

Response:  While  we  have  not  in  the 
final  rule  committed  the  Secretary  to 
any  specific  model  of  providing 
guidance  or  assistance,  we  do  state  our 
intent,  subject  to  budget  and  staffing 
constraints,  to  develop  a  technical 
assistance  program  that  will  include  the 
provision  of  written  material  when 
appropriate  to  assist  covered  entities  in 
achieving  compliance.  We  will  consider 
other  models  including  HCFA's 
Medicare  and  Medicaid  interpretative 
guidelines.  Further  information 
regarding  the  Secretary's  technical 
assistemce  program  may  be  provided  in 
the  Federal  Register  and  on  the  HHS 
Office  for  Civil  Rights  (OCR)  Web  Site. 
While  OCR  plans  to  have  fully  trained 
staff  available  to  respond  to  questions, 
its  ability  to  provide  individualized 
advice  in  regard  to  such  matters  as  the 
appropriateness  of  a  particular 
disclosure  or  the  sufficiency  of 
compliance  activities  will  be  based  on 
staff  resources  and  demands.  The  idea 
of  looking  at  "best  practices"  and 
sharing  information  with  all  covered 
entities  is-  a  good  one  and  we  will 
explore  how  best  to  do  this.  We  note 
that  a  covered  entity  is  not  excused  from 
compliance  with  the  regulation  because 
of  any  failure  to  receive  technical 
assistance  or  guidance. 

Basis  for  Violation  Findings  and 
Enforcement 

Comment:  A  nimiber  of  commenters 
asked  that  covered  entities  not  be  liable 
for  violations  of  the  rule  if  they  have 
acted  in  good  faith.  One  commenter 
indicated  that  enforcement  actions 
should  not  be  pursued  iigainst  covered 
entities  that  make  legitimate  business 
decisions  about  how  to  comply  with  the 
privacy  standards. 

Response:  The  commenters  seemed  to 
argue  that  even  if  a  covered  entity  does 
not  comply  with  a  requirement  of  the 
rule,  the  covered  entity  should  not  be 
liable  if  there  was  an  honest  and  sincere 
intention  or  attempt  to  fulfill  its 
obligations.  The  final  rule,  however, 
does  not  take  this  approach  but  instead 
draws  careful  distinctions  between  what 
a  covered  entity  must  do 
unconditionally,  and  what  a  covered 
entity  must  make  certain  reasonable 
efforts  to  do.  In  addition,  the  final  rule 
is  clear  as  to  the  specific  provisions 
where  "good  faith"  is  a  consideration. 
For  example,  a  covered  entity  is 
permitted  to  use  and  disclose  protected 
health  information  without 
authorization  based  on  criteria  that 
includes  a  good  faith  belief  that  such 


use  or  disclosure  is  necessary  to  avert  an 
imminent  threat  to  health  or  safetv 
(§  164.512(j){l)(i)).  Therefore,  covered 
entities  need  to  pay  careful  attention  to 
the  specific  language  in  each 
requirement.  However,  we  note  that 
many  of  these  provisions  can  be 
implemented  iri  a  variety  of  ways;  e.g. 
covered  entities  can  exercise  business 
judgement  regarding  how  to  conduct 
staff  training. 

As  to  enforcement,  a  covered  entity 
will  not  necessarily  suffer  a  penalty 
solely  because  an  act  or  omission 
violates  the  rule.  As  we  discuss 
elsewhere,  the  Department  will  exercise 
discretion  to  consider  not  only  the  harm 
done,  but  the  willingness  of  the  covered 
entity  to  achieve  voluntary  compliance. 
Further,  the  Administrative 
Simplification  provisions  of  HIPAA 
provide  that  whether  a  violation  was 
known  or  not  is  relevant  in  determining 
whether  civil  or  criminal  penalties 
apply.  In  addition,  if  a  civil  penalty 
applies,  HIPAA  allows  the  Secretary, 
where  the  failure  to  comply  was  due  to 
reasonable  cause  and  not  to  willful 
neglect,  to  delay  the  imposition  of  the 
penalty  to  allow  the  covered  entity  to 
comply.  The  Department  will  develop 
and  release  for  public  comment  an 
enforcement  regulation  applicable  to  all 
the  administrative  simplification 
regulations  that  will  address  these 
issues. 

Comment:  One  commenter  asked 
whether  hospitals  will  be  vicariously 
liable  for  the  violations  of  their 
employees  and  expressed  concern  that 
hospitals  and  other  providers  will  be  the 
ones  paying  large  fines. 

Response:  The  enforcement  regulation 
will  address  this  issue.  However,  we 
note  that  section  1128A(1)  of  the  Social 
Security  Act,  which  applies  to  the 
imposition  of  civil  monetary  penalties 
under  HIPAA.  provides  that  a  principal 
is  liable  for  penalties  for  the  actions  of 
its  agent  acting  within  the  scope  of  the 
agency.  Therefore,  a  covered  entity  will 
generally  be  responsible  for  the  actions 
of  its  employees  such  as  where  the 
employee  discloses  protected  health 
information  in  violation  of  the 
regulation. 

Comment:  A  commenter  expressed 
the  concern  that  if  a  covered  entity 
acquires  a  non-compliant  health  plan,  it 
would  be  liable  for  financial  penalties. 
This  commenter  suggested  that,  at  a 
minimum,  the  covered  entity  be  given  a 
grace  period  of  at  least  a  year,  but  not 
less  than  six  months  to  bring  any 
acquisition  up  to  standard.  The 
commenter  stated  that  the  Secretary 
should  encourage,  not  discourage, 
compliant  companies  to  acquire  non- 
compliant  ones.  Another  commenter 


expressed  a  general  concern  about 
resolution  of  enforcement  if  an  entitv 
faced  with  a  HIPAA  complaint  acquires 
or  merges  with  an  entitv  not  covered  by 
HIPAA. 

Response:  As  discussed  above,  the 
Secretan,'  will  encourage  voluntary 
efforts  to  cure  violations  of  the  rule,  and 
will  consider  that  fact  in  determining 
whether  to  bring  a  compliance  action. 
We  do  not  agree,  however,  that  we 
should  limit  our  authority  to  pursue 
violations  of  the  rule  if  the  situation 
warrants  it. 

Comment:  One  commenter  was 
concerned  about  the  "undue  risk'  of 
liability  on  originators  of  information, 
stemming  from  the  fact  that  "the 
number  of  covered  entities  is  limited 
and  they  are  unable  to  restrict  how  a 
recipient  of  information  may  use  or  re- 
disclose  information  *    *    *■• 

Response:  Under  this  rule,  we  do  not 
hold  covered  entities  responsible  for  the 
actions  of  recipients  of  protected  health 
information,  unless  the  recipient  is  a 
business  associate  of  the  covered  entity. 
We  agree  that  it  is  not  fair  to  hold 
covered  entities  responsible  for  the 
actions  of  persons  with  whom  they  have 
no  on-going  relationship,  but  believe  it 
is  fair  to  expect  covered  entities  to  hold 
their  business  associates  to  appropriate 
standards  of  behavior  with  respect  tu 
health  information. 

Other  Compliance  and  Enforcement 
Comments 

Comment:  A  number  of  comments 
raised  questions  regarding  the 
Secretary's  priorities  for  enforcement  A 
few  commenters  stated  that  they 
supported  deferring  enforcement  until 
there  is  experience  using  the  proposed 
standards.  One  organization  asked  that 
we  clarif\'  that  the  regulation  does  not 
replace  or  otherwise  modif\'  the  self- 
regulator\'/consumer  empowerment 
approach  to  consumer  privacy  in  the 
online  environment. 

Response:  We  have  not  made  any 
decisions  regarding  enforcement 
priorities.  It  appears  that  some 
commenters  believe  that  no  enforcement 
action  will  be  taken  against  a  given 
covered  entity  until  that  entity  has  had 
some  time  to  comply.  Covered  entities 
have  two  years  to  come  into  compliance 
with  the  regulation  (three  years  in  the 
case  of  small  health  plans).  Some 
covered  entities  will  have  had 
experience  using  the  standards  prior  to 
the  compliance  date.  We  do  not  agree 
that  we  should  defer  enforcement  where 
violations  of  the  rule  occur.  It  would  be 
wrong  for  covered  entities  to  believe 
that  enforcement  action  is  based  on 
their  not  having  much  experience  in 
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using  a  particular  standard  or  meeting 
another  requirement. 

We  support  a  self-regulation  approach 
in  that  we  recognize  that  most 
compliance  will  be  achieved  by  the 
voluntary  activities  of  covered  entities 
rather  than  by  our  enforcement 
activities.  Our  emphasis  will  be  on 
education,  technical  assistance,  and 
voluntarv'  compliance  and  not  on 
finding  violations  and  imposing 
penalties.  We  also  support  a  consumer 
empowerment  approach.  A 
knowledgeable  consumer  is  key  to  the 
effectiveness  of  this  rule.  A  consumer 
familiar  with  the  requirements  of  this 
rule  will  be  equipped  to  make  choices 
regarding  which  covered  entity  will  best 
ser\'e  their  privacv  interests  and  will 
know  their  rights  under  the  rule  and 
how  they  can  seek  redress  for  violations 
of  this  rule.  Privacy-minded  consumers 
will  seek  to  protect  the  privacy  rights  of 
others  by  bringing  concerns  to  the 
attention  of  covered  entities,  the  public, 
and  the  Secretary  However,  we  do  not 
agree  that  we  should  defer  enforcement 
where  violations  of  the  rule  occur. 

Comment:  One  commenter  expressed 
concern  that  by  filing  a  complaint  an 
individual  would  be  required  to  reveal 
sensitive  information  to  the  public. 
.\nother  commenter  suggested  that 
complaints  regarding  noncompliance  in 
regard  to  psychotherapy  notes  should  be 
made  to  a  panel  of  mental  health 
professionals  designated  by  the 
Secretary.  This  commenter  also 
proposed  that  all  patient  information  be 
maintained  as  privileged,  not  be 
revealed  to  the  public,  and  be  kept 
under  seal  after  the  case  is  reviewed  and 
closed. 

Response:  We  appreciate  this  concern 
and  will  seek  to  ensure  that  individually 
identifiable  health  information  and 
other  personal  information  contained  in 
complaints  will  not  be  available  to  the 
public.  The  privacv  regulation  provides. 
at  ^  160.310(c)(3),  that  protected  health 
information  obtained  by  the  Secretary  in 
connection  with  an  investigation  or 
compliance  review  will  not  be  disclosed 
except  if  necessary  for  ascertaining  or 
enforcing  compliance  with  the 
regulation  or  if  required  by  law.  In 
addition,  this  Department  generally 
seeks  to  protect  the  privacy  of 
individuals  to  the  fullest  extent 
possible,  while  permitting  the  exchange 
of  records  required  to  fulfill  its 
administrative  and  program 
responsibilities.  The  Freedom  of 
Information  Act.  5  L'.S.C.  552.  and  the 
HHS  implementing  regulation,  45  C'FR 
part  5.  provide  substantial  protection  for 
records  about  individuals  where 
disclosure  would  constitute  an 
unwarranted  invasion  of  their  personal 


privacv  In  implementing  the  privacy 
regulation.  OCR  plans  to  continue  its 
current  practice  of  protecting  its 
complaint  files  from  disclosure.  OCR 
treats  these  files  as  investigatory  records 
compiled  for  law  enforcement  purposes. 
Moreover.  OCR  maintains  that 
disclosing  protected  health  information 
in  these  files  generally  constitutes  an 
unwarranted  invasion  of  personal 
privacy. 

It  is  not  clear  in  regarding  the  use  of 
mental  health  professionals,  whether 
the  commenter  believes  that  such 
professionals  should  be  involved 
because  they  would  be  best  able  to  keep 
psychotherapv  notes  confidential  or 
because  such  professionals  can  best 
understand  the  meaning  or  relevance  of 
such  notes.  OCR  anticipates  that  it  will 
not  have  to  obtain  a  copy  or  review 
psvchotherapv  notes  in  investigating 
most  complaints  regarding 
noncompliance  in  regard  to  such  notes. 
There  mav  be  some  cases  where  a 
review  of  the  notes  may  be  needed  such 
as  where  we  need  to  identify  that  the 
information  a  covered  entity  disclosed 
was  in  fact  psychotherapy  notes.  If  we 
need  to  obtain  a  copy  of  psychotherapy 
notes,  we  will  keep  these  notes 
confidential  and  secure  OCR 
investigative  staff  will  be  trained  to 
ensure  that  they  fully  respect  the 
confidentiality  of  personal  information. 
In  addition,  while  the  specific  contents 
of  these  notes  is  generally  not  relevant 
to  violations  under  this  rule,  if  such 
notes  are  relevant,  we  will  SBc:ure  the 
expertise  of  mental  health  professionals 
if  needed  in  reviewing  psychotherapy 
notes. 

Comment:  A  member  (jf  (Congress  and 
a  number  of  privacy  and  consumer 
groups  expressed  concern  with  whether 
OCR  has  adequate  funding  to  carry  out 
the  major  responsibilitv  of  enforcing  the 
complaint  process  established  by  this 
rule.  The  Senator  stated  that  "Idlue  to 
the  limited  enforcement  ability  allowed 
for  in  this  rule  by  HIPAA.  it  is  essential 
that  OCR  have  the  capacity  to  enforce 
the  regulations.  Now  is  the  time  for  OCR 
to  begin  building  the  necessary 
infrastructure  to  enforce  the  regulation 
effectively." 

Response:  We  agree  and  are 
committed  to  an  effective  enforcement 
program  We  are  working  with  Congress 
to  ensure  that  the  Secretary  has  the 
necessary  funds  to  secure  voluntary- 
compliance  through  education  and 
technical  assistance,  to  investigate 
complaints  and  i:onduct  compliance 
reviews,  to  provide  states  with 
exception  determinations,  and  to  use 
civil  and  criminal  penalties  when 
necessarv.  We  will  continue  to  work 


with  Congress  and  within  the  new 
Administration  in  this  regard. 

Coordination  With  Reviewing 
Authorities 

Comment:  A  number  of  commenters 
referenced  other  entities  that  already 
consider  the  privacy  of  health 
information.  One  commenter  indicated 
opposition  to  the  delegation  of 
inspections  to  third  party  organizations, 
such  as  the  Joint  Commission  on  the 
Accreditation  of  Healthcare 
Organizations  (JCAHO).  A  few 
commenters  indicated  that  state 
agencies  are  already  authorized  to 
investigate  violations  of  state  privacy 
standards  and  that  we  should  rely  on 
those  agencies  to  investigate  alleged 
violations  of  the  privacy  rules  or 
delegate  its  complaint  process  to  states 
that  wish  to  carry  out  this  responsibility 
or  to  those  states  that  have  a  complaint 
process  in  place.  Another  commenter 
argued  that  individuals  should  be 
required  to  exhaust  any  state  processes 
before  filing  a  complaint  with  the 
Secretary.  Others  referenced  the  fact 
that  state  medical  licensing  boards 
investigate  complaints  against 
physicians  for  violating  patient 
confidentiality.  One  group  asked  that 
the  federal  government  streamline  all  of 
these  activities  so  physicians  can  have 
a  single  entity  to  whom  they  must  be 
responsive.  Another  group  suggested 
that  OMB  should  be  given  responsibility 
for  ensuring  that  FEHB  Plans  operate  in 
compliance  with  the  privacy  standards 
and  for  enforcement. 

A  few  commenters  stated  that  the 
regulation  might  be  used  as  a  basis  for 
violation  findings  and  subsequent 
penalties  under  other  Department 
authorities,  such  as  under  Medicare's 
Conditions  of  Participation  related  to 
patient  privacy  and  right  to 
confidentiality  of  medical  records.  One 
commenter  wanted  some  assurance  that 
this  regulation  will  not  be  used  as 
grounds  for  sanctions  under  Medicare. 
Another  commenter  indicated  support 
for  making  compliance  with  the  privacy 
regulation  a  Condition  of  Participation 
under  Medicare. 

Response:  HIPAA  does  not  give  the 
Secretary  the  authority  to  delegate  her 
responsibilities  to  other  private  or 
public  agencies  such  as  JCAHO  or  state 
agencies.  However,  we  plan  to  explore 
ways  that  we  may  benefit  from  current 
activities  that  also  ser\'e  to  protect  the 
privacy  of  individually  identifiable 
health  information.  For  example,  if  we 
conduct  an  investigation  or  review  of  a 
coveted  entity,  that  entity  may  want  to 
share  information  regarding  findings  of 
other  bodies  that  conducted  similar 
reviews.  We  would  welcome  such 


Federal  Register/ Vol.  65,  No.  250 /Thursday,  December  28,  2000 /Rules  and  Regulations        82605 


information.  In  developing  its 
enforcement  program,  we  may  explore 
ways  it  can  coordinate  with  other 
regiilatory  or  oversight  bodies  so  that  we 
can  efficiently  and  effectively  pursue 
our  joint  interests  in  protecting  privacy. 

We  do  not  accept  the  suggestion  that 
individuals  be  required  to  exhaust  their 
remedies  under  state  law  before  filing  a 
complaint  with  the  Secretary.  Our 
rationale  is  similar  to  that  discussed 
above  in  regard  to  the  suggestion  that 
covered  entities  be  required  to  exhaust 
a  covered  entity's  internal  complaint 
process  before  filing  a  complaint  with 
the  Secretary.  Congress  provided  for 
federal  privacy  protection  and  we  want 
to  allow  individuals  the  right  to  this 
protection  without  barriers  or  delay. 
Covered  entities  may  in  their  privacy 
notice  inform  individuals  of  any  rights 
they  have  imder  state  law  including  any 
right  to  file  privacy  complaints.  We  do 
not  have  the  authority  to  interfere  with 
state  processes  and  HIPAA  explicitly 
provides  that  we  cannot  preempt  state 
laws  that  provide  greater  privacy 
protection. 

We  have  not  yet  addressed  the  issue 
as  to  whether  this  regulation  might  be 
used  as  a  basis  for  violation  findings  or 
penalties  under  other  Department 
authorities.  We  note  that  Medicare 
conditions  of  participation  require 
participating  providers  to  have 
procedures  for  ensuring  the 
confidentiality  of  patient  records,  as 
well  as  afford  patients  with  the  right  to 
the  confidentiality  of  their  clinical 
records. 

Penalties 

Comment:  Many  commenters 
considered  the  statutory  penalties 
insufficient  to  protect  privacy,  stating 
that  the  civil  penalties  are  too  weak  to 
have  the  impact  needed  to  reduce  the 
risk  of  inappropriate  disclosure.  Some 
commenters  took  the  opposing  view  and 
stated  that  large  fines  and  prison 
sentences  for  violations  would 
discourage  physicians  from  transmitting 
any  sort  of  health  care  information  to 
any  other  agency,  regardless  of  the 
medical  necessity.  Another  comment 
expressed  the  concern  that  doctors  will 
be  at  risk  of  going  to  jail  for  protecting 
the  privacy  of  individuals  (by  not 
disclosing  information  the  government 
believes  should  be  released). 

Response:  The  enforcement  regulation 
will  address  the  application  of  the  civil 
monetary  and  criminal  penalties  under 
HIPAA.  The  regulation  will  be 
published  in  the  Federal  Register  as  a 
proposed  regulation  and  the  public  will 
have  an  opportimity  to  comment.  We  do 
not  believe  that  our  rule,  and  the 
penalties  available  under  it,  will 


discourage  physicians  and  other 
providers  from  using  or  disclosing 
necessary  information.  We  believe  that 
the  rule  permits  physicians  to  make  the 
disclosures  that  they  need  to  make 
under  the  health  care  system  without 
exposing  themselves  to  jeopardy  under 
the  rule.  We  believe  that  the  penalties 
under  the  statute  are  woefully 
inadequate.  We  support  legislation  that 
would  increase  the  amount  of  these 
penalties. 

Comment:  A  number  of  commenters 
stated  that  the  regulations  should  permit 
individuals  to  sue  for  damages  caused 
by  breaches  of  privacy  under  these 
regulations.  Some  of  these  commenters 
specified  that  damages,  equitable  relief, 
attorneys  fees,  and  punitive  damages 
should  be  available.  Conversely,  one 
comment  stated  that  strong  penalties  are 
necessary  and  would  preclude  the  need 
for  a  private  right  of  action.  Another 
commenter  stated  that  he  does  not 
believe  that  the  statute  intended  to  give 
individuals  the  equivalent  of  a  right  to 
sue,  which  results  from  making 
individuals  third  party  beneficiaries  to 
contracts  between  business  partners. 

Response:  We  do  not  have  the 
authority  to  provide  a  private  right  of 
action  by  regulation.  As  discussed 
below,  the  final  rule  deletes  the  third 
party  beneficiary  provision  that  was  in 
the  proposed  rule. 

However,  we  believe  that,  in  addition 
to  strong  civil  monetary  penalties, 
federal  law  should  allow  any  individual 
whose  rights  have  been  violated  to  bring 
an  action  for  actual  damages  and 
equitable  relief.  The  Secretary's 
Recommendations,  which  were 
submitted  to  Congress  on  September  1 1 . 
1997,  called  for  a  private  right  of  action 
to  permit  individuals  to  enforce  their 
privacy  rights. 

Comment:  One  comment  stated  that, 
in  calculating  civil  monetary  penalties, 
the  criteria  should  include  aggravating 
or  mitigating  circumstances  and 
whether  the  violation  is  a  minor  or  first 
time  violation.  Several  comments  stated 
that  penalties  should  be  tiered  so  that 
those  that  commit  the  most  egregious 
violations  face  stricter  civil  monetary 
penalties. 

Response:  As  mentioned  above,  issues 
regarding  civil  fines  and  criminal 
penalties  will  be  addressed  in  the 
enforcement  regulation. 

Comment:  One  comment  stated  that 
the  regulation  should  clarify  whether  a 
single  disclosure  that  involved  the 
health  information  of  multiple  parties 
would  constitute  a  single  or  multiple 
infractions,  for  the  purpose  of 
calculating  the  penalty  amount. 

Response:  The  enforcement  regulation 
will  address  the  calculation  of  penalties. 


However,  we  note  that  section  1 1 76 
subjects  persons  to  civil  monetar\- 
penalties  of  not  more  than  Si 00  for  each 
violation  of  a  requirement  or  prohibition 
and  not  more  than  S25.000  in  a  calendar 
year  for  all  violations  of  an  identical 
requirement  or  prohibition  For 
example,  if  a  covered  entity  fails  to 
permit  amendment  of  protected  health 
information  for  10  patients  in  one 
calendar  year,  the  entity  may  be  fined 
up  to  $1000  ($100  times  10  violations 
equals  $1000). 

Part  164— Subpart  A— General 
Requirements 

Part  164— Subpart  B-D— Reserved 

Part  164 — Subpart  E — Privacy 

Section  164.500 — Applicability 

Covered  Entities 

The  response  to  comments  on  covered 
entities  is  included  in  the  response  to 
comments  on  the  definition  of  "covered 
entitv"  in  the  preamble  discussion  of 
§160.103. 

Covered  Information 

The  response  to  comments  on  covered 
information  is  included  in  the  response 
to  comments  on  the  definition  of 
"protected  health  information"  in  the 
preamble  discussion  of  §  164.501. 

Section  164.501 — Definitions 

Designated  record  set 

Comment:  Many  commenters 
generally  supported  our  proposed 
definition  of  designated  record  set. 
Commenters  suggested  different 
methods  for  narrowing  the  information 
accessible  to  individuals,  such  as 
excluding  information  obtained  without 
face-to-face  interaction  (e.g..  phone 
consultations).  Other  commenters 
recommended  broadening  the 
information  accessible  to  individuals, 
such  as  allowing  access  to  'the  entire 
medical  record."  not  just  a  designated 
record  set.  Some  commenters  advocated 
for  access  to  all  information  about 
individuals.  A  few  commenters 
generally  supported  the  provision  but 
recommended  that  consultation  and 
interpretative  assistance  be  provided 
when  the  disclosure  may  cause  harm  or 
misunderstanding. 

Response:  We  believe  individuals 
should  have  a  right  to  access  any 
protected  health  information  that  may 
be  used  to  make  decisions  about  them 
and  modify'  the  final  rule  to  accomplish 
this  result.  This  approach  facilitates  an 
open  and  cooperative  relationship 
between  individuals  and  covered  health 
care  providers  and  health  plans  and 
allows  individuals  fair  opportunities  to 
know  what  health  information  mav  be 
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used  to  make  decisions  about  them  We 
hst  certain  records  that  are  always  part 
of  the  designated  record  set.  For  covered 
providers  these  are  the  medical  record 
and  billing  record.  For  health  plans 
these  are  the  enrollment,  pavment. 
claims  adjudication,  and  case  or 
medical  management  records.  The 
purpose  of  these  specified  records  is 
management  of  the  accounts  and  health 
care  of  individuals.  In  addition,  we 
include  in  the  designated  record  set  to 
which  individuals  have  access  any 
record  used,  in  whole  or  in  part,  by  or 
for  the  covered  entity  to  make  decisions 
about  individuals.  Only  protected 
health  information  that  is  in  a 
designated  record  set  is  covered. 
Therefore,  if  a  covered  provider  has  a 
phone  conversation,  information 
obtained  during  that  conversation  is 
subject  to  access  only  to  the  extent  that 
it  is  recorded  in  the  designated  record 
set. 

We  do  not  require  a  covered  entity  to 
provide  access  to  all  individually 
identifiable  health  information,  because 
the  benefits  of  access  to  information  not 
used  to  make  decisions  about 
individuals  is  limited  and  is  outweighed 
bv  the  burdens  on  covered  entities  of 
locating,  retrieving,  and  providing 
access  to  such  information.  Such 
information  may  be  found  in  many 
tvpes  of  records  that  include  significant 
information  not  relevant  to  the 
individual  as  well  as  information  about 
other  person*.  For  example,  a  hospital's 
peer  review  files  that  include  protected 
health  information  about  many  patients 
but  are  used  only  to  improve  patient 
care  at  the  hospital,  and  not  to  make 
decisions  about  individuals,  are  not  part 
of  that  hospital's  designated  record  set.s. 

We  encourage  but  do  not  require 
covered  entities  to  provide  interpretive 
assistance  to  individuals  accessing  their 
information,  because  such  a 
requirement  could  impose 
administrative  burdens  that  outweigh 
the  benefits  likely  to  accrue. 

The  importance  to  individuals  of 
having  the  right  to  inspect  and  copy 
information  about  them  is  supported  by 
a  variety  of  industry  groups  and  is 
recognized  in  current  state  and  federal 
law.  The  July  1977  Report  of  the  Privacv 
Protection  Study  Commission 
recommended  that  individuals  have 
access  to  medical  records  and  medical 
record  information.-  The  Privacy  Act  (5 
US.C.  552a)  requires  government 
agencies  to  permit  individuals  to  review 
records  and  have  a  copy  made  in  a  form 
comprehensible  to  the  individual.  In  its 


report  'Best  Principles  for  Health 
Privac  y."  the  Health  Privacy  Working 
CJroup  recommended  that  individuals 
should  have  the  right  to  access 
information  abiiut  them. '  The  National 
Association  of  Insurance 
Commissioners'  Health  Information 
Privacy  Model  Act  establishes  the  right 
of  an  individual  to  examine  or  receive 
a  copv  of  protected  health  information 
in  the  possession  of  the  carrier  or  a 
person  acting  on  behalf  (jf  the  carrier. 

Manv  states  also  establish  a  right  for 
individuals  to  access  health  information 
about  them.  For  example.  Alaska  law 
(AK  Code  18.23.005)  entitles  patients 
"to  inspect  and  copy  any  records 
developed  or  maintained  by  a  health 
care  provider  or  other  person  pertaining 
to  the  health  care  rendered  to  the 
patient."  Hawaii  law  (HRS  section 
323C-11)  requires  health  care  providers 
and  health  plans,  among  others,  to 
permit  individuals  to  inspect  and  copy 
protected  health  information.about 
them.  Many  other  states  have  similar 
provisicms. 

Industry  and  standard-setting 
organizations  al,so  have  developed 
policies  to  enable  individual  access  to 
health  information.  The  National 
( Aimmittee  for  Qualitv  Assurance  and 
the  [oint  C^immission  on  Accreditation 
of  Healthcare  Organizations  issued 
recommendations  stating.  "Patients' 
(..infidence  in  the  protection  of  their 
information  requires  that  they  have  the 
means  to  Iukjw  what  is  contained  in 
their  records  The  opportunity  for 
patients  to  review  their  records  will 
enable  them  to  correct  any  errors  and 
may  provide  them  with  a  better 
understanding  of  their  health  status  and 
treatment   "  ■»  Standards  of  the  American 
Society  for  Testing  and  Materials  state. 
"The  patient  or  his  or  her  designated 
personal  representative  has  access  rights 
to  the  data  and  information  in  his  or  her 
health  record  and  other  health 
information  databases  except  as 
restricted  by  law.  An  individual  should 
be  able  to  inspect  or  see  his  or  her 
health  information  or  request  a  copy  of 
all  or  part  of  the  health  information,  or 
both  "  "•  We  build  on  this  well- 
established  principle  in  this  final  rule. 


-  Pnvdcv  Protection  Study  Commission. 
Personal  Pnvacv  in  an  Information  Society."  July 
1977.  p   298-299. 


'  Health  Privatv  Working  Group.    Best  Principles 
for  Health  Privacv.    Health  Privacy  Project. 
Institute  for  Health  C^re  Research  and  Policy. 
Georgetown  I'niversity.  lulv  1999 

■•  National  (Aimmittee  on  Qualitv  ,^ssu^^nce  and 
the  joint  Coninussion  nn  .Accreditation  of 
Healthcare  Organizations.  "Protecting  Personal 
Health  Information  A  Framework  for  Meeting  the 
Challenges  in  a  Managed  Care  Environment,"  1998. 
p-  25. 

■•  ASTM,  "Standard  Guide  for  Confidentiality. 
Privacv  .Access  and  Data  Securitv.  Principles  for 
Health  Infarmation  Including  (-omputer-Based 
Patient  Records,    E  186»f-97.  ^11.1.1. 


Comment:  Several  commenters 
advocated  for  access  to  not  only 
information  that  has  already  been  used 
to  make  decisions,  but  also  information 
that  may  be  used  to  make  decisions. 
Other  commenters  believed  accessible 
information  should  be  more  limited:  for 
example,  some  commenters  argued  that 
accessible  information  should  be 
restricted  to  only  information  used  to 
make  health  care  decisions. 

Response:  We  agree  that  it  is  desirable 
that  individuals  have  access  to 
information  reasonably  likely  to  be  used 
to  make  decisions  about  them.  On  the 
other  hand,  it  is  desirable  that  the 
category  of  records  covered  be  readily 
ascertainable  by  the  covered  entity.  We 
therefore  define  "designated  record  set  " 
to  include  certain  categories  of  records 
(a  provider's  medical  record  and  billing 
record,  the  enrollment  records,  and 
certain  other  records  maintained  by  a 
health  plan)  that  are  normally  used,  and 
are  reasonably  likely  to  be  used,  to  make 
decisions  about  individuals.  We  also 
add  a  category  of  other  records  that  are, 
in  fact,  used,  in  whole  or  in  part,  to 
make  decisions  about  individuals.  This 
category  includes  records  that  are  used 
to  make  decisions  about  any 
individuals,  whether  or  not  the  records 
have  been  used  to  make  a  decision 
about  the  particular  individual 
requesting  access. 

We  disagree  that  accessible 
information  should  be  restricted  to 
information  used  to  make  health  care 
decisions,  because  other  decisions  by 
covered  entities  can  also  affect 
individuals'  interests.  For  example, 
covered  entities  make  financial 
decisions  about  individuals,  such  as 
whether  an  individual's  deductible  has 
been  met.  Because  such  decisions  can 
significantly  affect  individuals' 
interests,  we  believe  they  should  have 
access  to  any  protected  health 
information  included  in  such  records. 

Comment:  Some  commenters  believed 
the  rule  should  use  the  term 
"retrievable"  instead  of  "retrieved"  to 
describe  information  accessible  to 
individuals.  Other  commenters 
suggested  that  the  rule  follow  the 
Privacy  Acts  principle  of  allowing 
access  only  when  entities  retrieve 
records  by  individual  identifiers.  Some 
commenters  requested  clarification  that 
covered  entities  are  not  required  to 
maintain  information  by  name  or  other 
patient  identifier. 

Response:  We  have  modified  the 
proposed  definition  of  the  designated 
record  set  to  focus  on  how  information 
is  used,  not  how  it  is  retrieved. 
Information  may  be  retrieved  or 
retrievable  by  name,  but  if  it  is  never 
used  to  make  decisions  about  any 
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individuals,  the  burdens  of  requiring  a 
covered  entity  to  find  it  and  to  redact 
information  about  other  individuals 
outweigh  any  benefits  to  the  individual 
of  having  access  to  the  information. 
When  the  information  might  be  used  to 
affect  the  individual's  interests, 
however,  that  balance  changes  and  the 
benefits  outweigh  the  burdens.  We 
confirm  that  this  regulation  does  not 
require  covered  entities  to  maintain  any 
particular  record  set  by  name  or 
identifier. 

Comment:  A  few  commenters 
recommended  denial  of  access  for 
information  relating  to  investigations  of 
claims,  firaud,  and  misrepresentations. 
Many  commenters  suggested  that 
sensitive,  proprietary,  and  legal 
documents  that  are  "typical  state  law 
privileges"  be  excluded  fi-om  the  right  to 
access.  Specific  suggestions  for 
exclusion,  either  from  the  right  of  access 
or  from  the  definition  of  designated 
record  set,  include  quality  assurance 
activities,  information  related  to 
medical  appeals,  peer  review  and 
credentialing,  attorney-client 
information,  and  compliance  committee 
activities.  Some  commenters  suggested 
excluding  information  already  supplied 
to  individuals  on  previous  requests  and 
information  related  to  health  care 
operations.  However,  some  commenters 
felt  that  such  information  was  already 
excluded  from  the  definition  of 
designated  record  set.  Other 
commenters  requested  clarification  that 
this  provision  will  not  prevent  patients 
from  getting  information  related  to 
medical  malpractice. 

Response:  We  do  not  agree  that 
records  in  these  categories  are  never 
used  to  affect  the  interests  of 
individuals.  For  example,  while 
protected  health  information  used  for 
peer  review  and  quality  assurance 
activities  typically  would  not  be  used  to 
make  decisions  about  individuals,  and, 
thus,  typically  would  not  be  part  of  a 
designated  record  set,  we  cannot  say 
that  this  is  true  in  all  cases.  We  design 
this  provision  to  be  sufficiently  flexible 
to  work  with  the  varying  practices  of 
covered  entities. 

The  rule  addresses  several  of  these 
comments  by  excepting  fi-om  the  access 
provisions  (§  164.524)  information 
compiled  in  reasonable  anticipation  of, 
or  for  use  in,  a  civil,  criminal,  or 
administrative  action  or  proceeding. 
Similarly,  nothing  in  this  rule  requires 
a  covered  entity  to  divulge  information 
covered  by  physician-patient  or  similar 
privilege.  Under  the  access  provisions,  a 
covered  entity  may  redact  information 
in  a  record  about  other  persons  or 
information  obtained  under  a  promise  of 
confidentiality,  prior  to  releasing  the 


information  to  the  individual.  We 
clarify  that  nothing  in  this  provision 
would  prevent  access  to  information 
needed  to  prosecute  or  defend  a  medical 
malpractice  action;  the  rules  of  the 
relevant  court  determine  such  access. 
We  found  no  persuasive  evidence  to 
support  excluding  information  already 
supplied  to  individuals  on  previous 
requests.  The  burdens  of  tracking 
requests  and  the  information  provided 
pursuant  to  requests  outweigh  the 
burdens  of  providing  the  access 
requested.  A  covered  entity  may. 
however,  discuss  the  scope  of  the 
request  for  access  with  the  individual  to 
facilitate  the  timely  provision  of  access. 
For  example,  if  the  individual  agrees, 
the  covered  entity  could  supply  only  the 
information  created  or  received  since 
the  date  access  was  last  granted. 

Disclosure 

Comment:  A  number  of  commenters 
asked  that  the  definition  of  "disclosure" 
be  modified  so  that  it  is  clear  that  it  does 
not  include  the  release,  transfer, 
provision  of  access  to,  or  divTilging  in 
any  other  manner  of  protected  health 
information  to  the  individual  who  is  the 
subject  of  that  information.  It  was 
suggested  that  we  revise  the  definition 
in  this  way  to  clarify  that  a  health  care 
provider  may  release  protected  health 
information  to  the  subject  of  the 
information  without  first  requiring  that 
the  patient  complete  an  authorization 
form. 

Response:  We  agree  with  the 
commenters'  concern,  but  accomplish 
this  result  through  a  different  provision 
in  the  regulation.  In  §  164.502  of  this 
final  rule,  we  specifi,-  that  disclosures  of 
protected  health  information  to  the 
individual  are  not  subject  to  the 
limitations  on  disclosure  of  protected 
health  information  otherwise  imposed 
by  this  rule. 

Comment:  A  number  of  commenters 
stated  that  the  regulation  should  not 
apply  to  disclosures  occurring  within  or 
among  different  subsidiaries  or 
components  of  the  same  entity.  One 
commenter  interpreted  "disclosure"  to 
mean  outside  the  agency  or,  in  the  case 
of  a  state  Department  of  Health,  outside 
sister  agencies  and  offices  that  directly 
assist  the  Secretary  in  performing 
Medicaid  functions  and  are  listed  in  the 
state  plan  as  entitled  to  receive 
Medicaid  data. 

Response:  We  agree  that  there  are 
circumstances  under  which  related 
organizations  may  be  treated  as  a  single 
covered  entity  for  purposes  of  protecting 
the  privacy  of  health  information,  and 
modify  the  rule  to  accommodate  such 
circumstances.  In  §  164.504  of  the  final 
rule,  we  specify  the  conditions  under 


which  affiliated  companies  mav 
combine  into  a  single  covered  entitv  and 
similarly  describe  which  components  of 
a  larger  organization  must  complv  with 
the  requirements  of  this  rule.  For 
example,  transfers  of  information  within 
the  designated  component  or  affiliated 
entity  are  uses  while  transfers  of 
information  outside  the  designated 
component  or  affiliated  entity  are 
disclosures.  See  the  di.scussion  of 
§  164.504  for  further  information  and 
rationale.  It  is  not  clear  from  these 
comments  whether  the  particular 
organizational  arrangements  described 
could  constitute  a  single  covered  entity. 

Comment:  A  commenter  noted  that 
the  definition  of  "disclosure"'  should 
reflect  that  health  plan  correspondence 
containing  protected  health  information, 
such  as  Explanation  of  Benefits  (EOBs). 
is  frequently  sent  to  the  policyholder. 
Therefore,  it  was  suggested  that  the 
words  "provision  of  access  to"  be 
deleted  from  the  definition  and  that  a 
"disclosure  "  be  clarified  to  include  the 
conveyance  of  protected  health 
information  to  a  third  party. 

Response:  The  definition  is.  on  its 
face,  broad  enough  to  cover  the  transfers 
of  information  described  and  so  is  not 
changed.  We  agree  that  health  plans 
must  be  able  to  send  EOBs  to 
policyholders.  Sending  EOB 
correspondence  to  a  policyholder  bv  a 
covered  entity  is  a  disclosure  for 
purposes  of  this  rule,  but  it  is  a 
disclosure  for  purposes  of  payment. 
Therefore,  subject  to  the  provisions  of 
§  164.522(b)  regarding  Confidential 
Communications,  it  is  permitted  evei.  if 
it  discloses  to  the  policyholder 
protected  health  information  about 
another  individual  (see  below). 

Health  care  operations 

Comment:  Several  commenters  stated 
that  the  list  of  activities  within  the 
definition  of  health  care  operations  was 
too  broad  and  should  be  narrowed.  They 
asserted  that  the  definition  should  be 
limited  to  exclude  activities  that  have 
little  or  no  connection  to  the  care  of  a 
particular  patient  or  to  only  include 
emergency  treatment  situations  or 
situations  constituting  a  clear  and 
present  danger  to  oneself  or  others. 

Response:  We  disagree.  We  believe 
that  narrowing  the  definition  in  the 
manner  requested  will  place  serious 
burdens  on  covered  entities  and  impair 
their  ability  to  conduct  legitimate 
business  and  management  functions. 

Comment:  Many  commenters. 
including  physician  groups,  consumer 
groups,  and  privacy  advocates,  argued 
that  we  should  limit  the  information 
that  can  be  used  for  health  care 
operations  to  de-identified  data.  They 
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argued  that  if  an  activity  could  be  done 
with  de-identified  data,  it  should  not  be 
incorporated  in  the  definition  of  health 
care  operations. 

Response:  We  disagree.  We  believe 
that  many  activities  necessar>'  for  the 
business  and  administrative  operations 
of  health  plans  and  health  care 
providers  are  not  possible  with  de- 
identified  information  or  are  possible 
only  under  unduly  burdensome 
circumstances.  For  example,  identified 
information  may  be  used  or  disclosed 
during  an  audit  of  claims,  for  a  plan  to 
contact  a  provider  about  alternative 
treatments  for  specific  patients,  and  in 
reviewing  the  competence  of  health  care 
professionals.  Further,  not  all  covered 
entities  have  the  same  ability  to  de- 
identify  protected  health  information. 
Covered  entities  with  highly  automated 
information  systems  will  be  able  to  use 
de-identified  data  for  many  purposes. 
Other  covered  entities  maintain  most  of 
their  records  on  paper,  so  a  requirement 
to  de-identify  mformation  would  place 
too  great  a  burden  on  the  legitimate  and 
routine  business  functions  included  in 
the  definition  of  health  care  operations. 
Small  business,  which  are  most  likelv  to 
have  largely  paper  records,  would  find 
such  a  blanket  requirement  particularlv 
burdensome. 

Protected  health  information  that  is 
de-identified  pursuant  to  §  164.514(a)  is 
not  subject  to  this  rule.  We  hope  this 
provides  covered  entities  capable  of  de- 
identifying  information  with  the 
incentive  to  do  so. 

Comment:  Some  commenters 
requested  that  we  permit  the  use  of 
demographic  data  (geographic,  location, 
age,  gender,  and  race)  separate  from  all 
other  data  for  health  care  operations 
They  argued  that  demographic  data  was 
needed  to  establish  provider  networks 
and  monitor  providers  to  ensure  that  the 
needs  of  ethnic  and  minority 
populations  were  being  addressed. 

Response:  The  use  of  demographic 
data  for  the  stated  purposes  is  within 
the  definition  of  health  care  operations; 
a  special  rule  is  not  necessan,'. 

Cdmment:  Some  commenters  pointed 
out  that  the  definition  of  health  care 
operations  is  similar  to,  and  at  times 
overlaps  with,  the  definition  of  research. 
In  addition,  a  number  of  commenters 
questioned  whether  or  not  research 
conducted  by  the  covered  entity  or  its 
business  partner  must  only  be 
applicable  to  and  used  within  the 
covered  entity  to  be  considered  health 
care  operations.  Others  questioned 
whether  such  studies  or  research 
performed  internal  to  a  covered  entity 
are  "health  care  operations"  even  if 
generalizable  results  may  be  produced. 


Response:  We  agree  that  some  health 
care  operations  have  many  of  the 
characteri.stics  of  research  studies  and  in 
the  NPRM  asked  for  comments  on  how 
to  make  this  distinction.  While  a  clear 
answer  was  not  suggested  in  any  of  the 
comments,  the  comments  generally 
together  with  our  fact  finding  lead  to  the 
provisions  in  the  final  rule.  The 
distinction  between  health  care 
operations  and  research  rests  on 
whether  the  primary  purpose  of  the 
study  is  to  produce  "generalizable 
knowledge."  We  have  modified  the 
definition  of  health  care  operations  to 
include  "quality  assessment  and 
improvement  activities,  including 
outcomes  evaluation  and  development 
of  clinical  guidelines,  provided  that  the 
obtainmg  of  generalizable  knowledge  is 
not  the  primary  purpose  of  any  studies 
resulting  from  such  activities."  If  the 
primar\'  purpose  of  the  activity  is  to 
produce  generalizable  knowledge,  the 
activity  fits  within  this  rule's  definition 
of  "research  '  and  the  covered  entity 
must  comply  with  §§  164,508  or 
164.512.  including  obtaining  an 
authorization  or  the  approval  of  an 
institutional  review  board  or  privacy 
board  If  not  and  the  activity  otherwise 
meets  the  definition  of  health  care 
operations,  the  activity  Ts  not  research 
and  may  be  conducted  under  the  health 
[:are  operations  provisions  of  this  rule. 

In  some  instances,  the  primary 
purpose  of  the  activity  may  change  as 
preliminarv  results  are  analyzed.  An 
activity  that  was  initiated  as  an  internal 
outcomes  evaluation  may  produce 
information  that  the  covered  entity 
wants  to  generalize.  If  the  purpose  of  a 
study  changes  and  the  covered  entity 
does  intend  to  generalize  the  results,  the 
covered  entitv  should  document  the 
change  in  status  of  the  activity  to 
establish  that  they  did  not  violate  the 
requirements  of  this  rule.  (See  definition 
of  "research."  below,  for  further 
information  on  the  distinction  between 
"research"  and  "health  care 
operations") 

We  note  that  tht;  difficulty  in 
determining  when  an  activity  is  for  the 
internal  operations  of  an  entity  and 
when  it  is  a  research  activity  is  a  long- 
standing issue  in  the  industry.  The 
variation  among  commenters'  views  is 
one  of  many  indications  that,  today, 
there  is  not  consensus  on  how  to  draw 
this  line.  We  do  not  resolve  the  larger 
issue  here,  but  instead  provide 
requirements  specific  to  the  information 
covered  by  this  rule. 

Comment:  Several  commenters  asked 
that  disease  management  and  disability 
management  activities  be  explicitly 
included  in  the  definition  of  health  care 
operations.  Many  health  plans  asserted 


that  thev  would  not  be  able  to  provide 
disease  management,  wellness,  and 
health  promotion  activities  if  the 
activity  were  solely  captured  in  the 
rule's  definition  of  "treatment."  They 
also  expressed  concern  that  "treatment" 
usually  applies  to  an  individual,  not  to 
a  population,  as  is  the  practice  for 
disease  management. 

Response:  We  were  unable  to  find 
generally  accepted  definitions  of  the 
terms  "disease  management"  and 
"disability  management.  '  Rather  than 
rely  on  this  label,  we  include  many  of 
the  functions  often  included  in 
discussions  of  disease  management  in 
this  definition  or  in  the  definition  of 
treatment,  and  modify  both  definitions 
to  address  the  commenters'  concerns. 
For  example,  we  have  revised  the 
definition  of  health  care  operations  to 
include  population-based  activities 
related  to  improving  health  or  reducing 
health  care  costs.  This  topic  is  discussed 
further  in  the  comment  responses 
regarding  the  definition  of  "treatment," 
below. 

Comment:  Several  commenters  urged 
that  the  definition  of  health  care 
operations  be  illustrative  and  flexible, 
rather  than  structured  in  the  form  of  a 
list  as  in  the  proposed  rule.  They 
believed  it  would  be  impossible  to 
identify*  all  the  activities  that  constitute 
health  care  operations.  Commenters 
representing  health  plans  were 
concerned  that  the  "static"  nature  of  the 
definition  would  stifle  innovation  and 
could  not  reflect  the  new  functions  that 
health  plans  may  develop  in  the  future 
that  benefit  consumers,  improve  quality, 
and  reduce  costs.  Other  commenters. 
expressed  support  for  the  approach 
taken  in  the  proposed  rule,  but  felt  the 
list  was  too  broad. 

Response:  In  the  final  rule,  we  revise 
the  proposed  definition  of  health  care 
operations  to  broaden  the  list  of 
activities  included,  but  we  do  not  agree 
with  the  comments  asking  for  an 
illustrative  definition  rather  than  an 
inclusive  list.  Instead,  we  describe  the 
activities  that  constitute  health  care 
operations  in  broad  terms  and 
categories,  such  as  "quality  assessment" 
and  "business  planning  and 
development."  We  believe  the  use  of 
broadly  stated  categories  will  allow 
industr\'  innovation,  but  without  the 
privacy  risks  entailed  in  an  illustrative 
approach. 

Comment:  Several  commenters  noted 
that  utilization  review  and  internal 
quality  review  should  be  included  in 
the  definition.  They  pointed  out  that 
both  of  these  activities  were  discussed 
in  the  preamble  to  the  proposed  rule  but 
were  not  incorporated  into  the 
regulation  text. 
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Response:  We  agree  and  have 
modified  the  regulation  text  to 
incorporate  quality  assessment  and 
improvement  activities,  including  the 
development  of  clinical  guidelines  and 
protocol  development. 

Comment:  Several  commenters  stated 
that  the  proposal  did  not  provide 
sufficient  guidance  regarding  compiling 
and  analyzing  information  in 
anticipation  of  or  for  use  in  legal 
proceedings.  In  particular,  they  raised 
concerns  about  the  lack  of  specificity  as 
to  when  "anticipation"  would  be 
triggered. 

Response:  We  agree  that  this 
provision  was  confusing  and  have 
replaced  it  with  a  broader  reference  to 
conducting  or  arranging  for  legal 
services  generally. 

Comment:  Hospital  representatives 
pointed  out  the  pressure  on  health  care 
facilities  to  improve  cost  efficiencies, 
make  cost-effectiveness  studies,  and 
benchmark  essential  health  care 
operations.  They  emphasized  that  such 
activities  often  use  identifiable  patient 
information,  although  the  products  of 
the  analyses  usually  do  not  contain 
identifiable  health  information. 
Commenters  representing  state  hospital 
associations  pointed  out  that  they 
routinely  receive  protected  health 
information  from  hospitals  for  analyses 
that  are  used  by  member  hospitals  for 
such  things  as  quality  of  care 
benchmark  comparisons,  market  share 
analysis,  determining  physician 
utilization  of  hospital  resources,  and 
charge  comparisons. 

Response:  We  have  expanded  the 
definition  of  health  care  operations  to 
include  use  and  disclosure  of  protected 
health  information  for  the  important 
functions  noted  by  these  commenters. 
We  also  allow  a  covered  entity  to  engage 
a  business  associate  to  provide  data 
aggregation  services.  See  §  164.504(e). 

Comment:  Several  commenters  argued 
that  many  activities  that  are  integral  to 
the  day-to-day  operations  of  a  health 
plan  have  not  been  included  in  the 
definition.  Examples  provided  by  the 
commenters  include:  issuing  plan 
identification  cards,  customer  service, 
computer  maintenance,  storage  and 
back-up  of  radiologic  images,  and  the 
installation  and  servicing  of  medical 
equipment  or  computer  systems. 

Response:  We  agree  with  the 
commenters  that  there  are  activities  not 
directly  part  of  treatment  or  payment 
that  are  more  closely  associated  wdth  the 
administrative  or  clerical  functions  of 
the  plan  or  provider  that  need  to  be 
included  in  the  definition.  To  include 
such  activities  in  the  definition  of 
health  care  operations,  we  eliminate  the 
requirement  that  health  care  operations 


be  directly  related  to  treatment  and 
payment,  and  we  add  to  this  definition 
the  new  categories  of  business 
management  (including  general 
administrative  activities)  and  business 
planning  activities. 

Comment:  One  commenter  asked  for 
clarification  on  whether  cost-related 
analyses  could  also  be  done  by 
providers  as  well  as  health  plans. 

Response:  Health  care  operations, 
including  business  management 
functions,  are  not  limited  to  health 
plans.  Any  covered  entity  can  perform 
health  care  operations. 

Comment:  One  commenter  stated  that 
the  proposed  rule  did  not  address  what 
happens  to  records  when  a  covered 
entity  is  sold  or  merged  with  another 
entity. 

Response:  We  agree  and  add  to  the 
definition  of  health  care  operations 
disclosures  of  protected  health 
information  for  due  diligence  to  a 
covered  entity  that  is  a  potential 
successor  in  interest.  This  provision 
includes  disclosures  pursuant  to  the 
sale  of  a  covered  entity's  business  as  a 
going  concern,  mergers,  acquisitions, 
consolidations,  and  other  similar  types 
of  corporate  restructuring  between 
covered  entities,  including  a  division  of 
a  covered  entity,  and  to  an  entitv  that  is 
not  a  covered  entity  but  will  become  a 
covered  entity  if  the  reorganization  or 
sale  is  completed.  Other  types  of  sales 
of  assets,  or  disclosures  to  organizations 
that  are  not  and  would  not  become 
covered  entities,  are  not  included  in  the 
definition  of  health  care  operations  and 
could  only  occur  if  the  covered  entity 
obtained  valid  authorization  for  such 
disclosure  in  accordance  with  §  164.508 
or  if  the  disclosure  is  otherwise 
permitted  under  this  rule. 

Once  a  covered  entity  is  sold  or 
merged  with  another  covered  entitv,  the 
successor  in  interest  becomes 
responsible  for  complying  with  this 
regulation  with  respect  to  the 
transferred  information. 

Comment:  Several  commenters 
expressed  concern  that  the  definition  of 
health  care  operations  failed  to  include 
the  use  of  protected  health  information 
for  the  underwriting  of  new  health  care 
policies  and  took  issue  with  the 
exclusion  of  uses  and  disclosures  of 
protected  health  information  of 
prospective  enrollees.  They  expressed 
the  concern  that  limiting  health  care 
operations  to  the  underwriting  and 
rating  of  existing  members  places  a 
health  plan  in  the  position  of  not  being 
able  to  evaluate  prudently  and 
underwrite  a  consumer's  health  care 
risk. 

Response:  We  agree  that  covered 
entities  should  be  able  to  use  the 


protected  health  information  of 
prospective  enrollees  to  underwrite  and 
rate  new  business  and  change  the 
definition  of  health  care  operations 
accordingly.  The  definition  of  health 
care  operations  below  includes 
underwriting,  premium  rating,  and 
other  activities  related  to  the  creation  of 
a  contract  of  health  insurance. 

Comment:  Several  commenters  stated 
that  group  health  plans  needed  to  be 
able  to  use  and  disclose  protected  health 
information  for  purposes  of  soliciting  a 
contract  with  a  new  carrier  and  rate 
setting. 

Response:  We  agree  and  add 
"activities  relating  to  the  •   •   * 
replacement  of  a  contract  of  insurance" 
to  cover  such  disclosures.  See  §  164.504 
for  the  rules  for  plan  sponsors  of  group 
health  plans  to  obtain  such  information. 

Comment:  Commenters  from  the 
business  community  supported  our 
recognition  of  the  importance  of 
financial  risk  transfer  mechanisms  in 
the  health  care  marketplace  bv 
including  "reinsurance"  in  the 
definition  of  health  care  operations. 
However,  they  stated  that  the  term 
"reinsurance"  alone  was  not  adequate  to 
capture  "stop-loss  insurance"  (also 
referred  to  as  excess  of  loss  insurance), 
another  type  of  risk  transfer  insurance. 

Response:  We  agree  with  the 
commenters  that  stop-loss  and  excess  of 
loss  insurance  are  functionally 
equivalent  to  reinsurance  and  add  these 
to  the  definition  of  health  care 
operations. 

Comment:  Commenters  from  the 
employer  community  explained  that 
there  is  a  trend  among  employers  to 
contract  with  a  single  insurer  for  all 
their  insurance  needs  (health,  disability, 
workers'  compensation).  They  stated 
that  in  these  integrated  systems, 
employee  health  information  is  shared 
among  the  various  programs  in  the 
system.  The  commenters  believed  the 
existing  definition  poses  obstacles  for 
those  employers  utilizing  an  integrated 
health  system  because  of  the  need  to 
obtain  authorizations  before  being 
permitted  to  use  protected  health 
information  from  the  health  plan  to 
administer  or  audit  their  disability  or 
workers'  compensation  plan. 

Other  commenters  representing 
employers  stated  that  some  emplovers 
wanted  to  combine  health  information 
from  different  insurers  and  health  plans 
providing  employee  benefits  to  their 
workforces,  including  its  group  health 
plan,  workers'  compensation  insurers, 
and  disability  insurers,  so  that  they 
could  have  more  information  in  order  to 
better  manage  the  occurrences  of 
disability  and  illness  among  their 
workforces.  They  expressed  concern 
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that  the  proposed  rule  would  not  permit 
such  sharing  of  information 

Response:  While  we  agree  that 
integrating  health  information  from 
different  benefit  programs  may  produce 
efficiencies  as  well  as  benefits  for 
individuals,  the  integration  also  raises 
significant  privacy  concerns, 
particularlv  if  there  are  no  safeguards  on 
uses  and  disclosures  from  the  integrated 
data.  Under  HIP.'V.^.  we  do  not  have 
jurisdiction  over  many  types  of  insurers 
that  use  health  information,  such  as 
workers'  compensation  insurers  or 
insurers  providing  disability  income 
benefits,  and  we  cannot  address  the 
extent  to  which  they  provide 
individually  identifiable  health 
information  to  a  health  plan,  nor  do  we 
prohibit  a  health  plan  from  receiving 
such  information.  Once  a  health  plan 
receives  identifiable  health  information, 
however,  the  information  becomes 
protected  and  may  only  be  used  and 
disclosed  as  otherwise  permitted  by  this 
rule 

We  clarify,  however,  that  a  covered 
entity  mav  provide  data  and  statistical 
analyses  for  its  customers  tis  a  health 
care  operation,  provided  that  it  does  not 
disclose  protected  health  information  in 
a  way  that  would  otherwise  violate  this 
rule.  A  group  health  plan  or  health 
insurance  issuer  or  HMO,  or  their 
business  associate  on  their  behalf,  may 
perform  such  analyses  for  an  employer 
customer  and  provide  the  results  in  de- 
identified  form  to  the  customer,  using 
integrated  data  received  from  other 
insurers,  as  long  as  protected  health 
information  is  not  disclosed  in  violation 
of  this  rule.  See  the  definition  of  "health 
care  operations,"  §  164.501 .  if  the 
employer  sponsors  more  than  one  group 
health  plan,  or  if  its  group  health  plan 
provides  coverage  through  more  than 
one  health  insurance  issuer  or  HMO.  the 
different  covered  entities  may  be  an 
organized  health  care  arrangement  and 
be  able  to  jointly  participate  in  such  an 
analysis  as  part  of  the  health  care 
operations  of  such  organized  health  care 
arrangement.  See  the  definitions  of 
'health  care  operations  "  and  "organized 
health  care  arrangement,  "  §  164.501.  We 
further  clarify  that  a  plan  sponsor 
providing  plan  administration  to  a 
group  health  plan  may  participate  in 
such  an  analysis,  provided  that  the 
requirements  of  §  164.504(f)  and  other 
parts  of  this  rule  are  met. 

The  results  described  above  are  the 
same  whether  the  health  information 
that  is  being  combined  is  from  separate 
insurers  or  from  one  entity  that  has  a 
health  component  and  also  provides 
excepted  benefits.  See  the  discussion 
relating  to  health  care  components. 
§164.504. 


We  note  that  under  the  arrangements 
described  above,  the  final  rule  provides 
substantial  flexibility  to  covered  entities 
to  provide  general  data  and  statistical 
analyses,  resulting  in  the  disclosure  of 
de-identified  information,  to  employers 
and  other  customers.  An  employer  also 
may  receive  protected  health 
information  from  a  covered  entity  for 
any  purpose,  including  those  described 
in  comment  above,  with  the 
authorization  of  the  individual.  See 
§164.508. 

(k>mment:  A  number  of  commenters 
asserted  that  the  proposed  definition 
appeared  to  limit  training  and 
educational  activities  to  that  of  health 
care  professionals,  students,  and 
trainees.  They  asked  that  we  expand  the 
definition  to  include  other  education- 
related  activities,  such  as  continuing 
education  for  providers  and  training  of 
non-health  care  professionals  as  needed 
for  supporting  treatment  or  payment. 

Response:  We  agree  with  the 
commenters  that  the  definition  of  health 
care  operations  was  unnecessarily 
limiting  with  respect  to  educational 
activities  and  expand  the  definition  of 
health  care  operations  to  include 
"conducting  training  programs  in  which 
students,  trainees,  or  practitioners  in 
areas  of  health  care  leam  under 
supervision  to  practice  or  improve  their 
skills  as  health  care  providers."  We 
clarify  that  medical  rounds  are 
considered  treatment,  not  health  care 
operations. 

Comment  A  few  commenters 
outlined  the  need  to  include  the  training 
of  non-health  care  professioncds,  such  as 
health  data  analysts,  administrators,  and 
computer  programmers  within  the 
definition  of  health  care  operations.  It 
was  argued  that,  in  many  cases,  these 
professionals  perform  functions  which 
support  treatment  and  payment  and  will 
need  access  to  protected  health 
information  in  order  to  carry  out  their 
responsibilities. 

Response:  We  agree  and  expand  the 
definition  of  health  care  operations  to 
include  training  of  non-health  care 
professionals. 

Comment:  One  commenter  stated  that 
the  definition  did  not  explicitly  include 
physician  credentialing  and  peer 
review. 

Response:  We  have  revised  the 
definition  to  specifically  include 
"licensing  or  credentialing  activities." 
In  addition,  peer  review  activities  are 
captured  in  the  definition  as  reviewing 
the  competence  or  qualifications  of 
health  care  professionals  and  evaluating 
practitioner  and  provider  performance. 


Henlth  Oversight  Agency 

Comment:  Some  commenters  sought 
to  have  specific  organizations  defined  as 
health  oversight  agencies.  For  example, 
some  commenters  asked  that  the 
regulation  text,  rather  than  the 
preamble,  explicitly  list  state  insurance 
departments  as  an  example  of  health 
oversight  agencies.  Medical  device 
manufacturers  recommended  expanding 
the  definition  to  include  govenunent 
contractors  such  as  coding  committees, 
which  provide  data  to  HCFA  to  help  the 
agency  make  reimbursement  decisions. 

One  federal  agency  sought 
clarification  that  several  of  its  sub- 
agencies  were  oversight  agencies;  it  was 
concerned  about  its  status  in  part 
because  the  agency  fits  into  more  than 
one  of  the  categories  of  health  oversight 
agency  listed  in  the  proposed  rule. 

Other  commenters  recommended 
expanding  the  definition  of  oversight 
agency  to  include  private-sector 
accreditation  organizations.  One 
commenter  recommended  stating  in  the 
final  rule  that  private  companies 
providing  information  to  insurers  and 
employers  are  not  included  in  the 
definition  of  health  oversight  agency. 

Response:  Because  the  range  of  health 
oversight  agencies  is  so  broad,  we  do 
not  include  specific  examples  in  the 
definition.  We  include  many  examples 
in  the  preamble  above  and  provide 
further  clarity  here. 

As  under  the  NPRM,  state  insurance 
departments  are  an  example  of  a  health 
oversight  agency.  A  commenter 
concerned  about  state  trauma  registries 
did  not  describe  the  registries'  activities 
or  legal  charters,  so  we  cannot  clarify 
whether  such  registries  may  be  health 
oversight  agencies.  Government 
contractors  such  as  coding  committees, 
which  provide  data  to  HCFA  to  support 
payment  processes,  are  not  thereby 
health  oversight  agencies  under  this 
rule.  We  clarify  that  public  agencies 
may  fit  into  more  than  one  category  of 
health  oversight  agency. 

The  definition  of  health  oversight 
agency  does  not  include  private-sector 
accreditation  organizations.  While  their 
work  can  promote  quality  in  the  health 
care  delivery  system,  private 
accreditation  organizations  are  not 
authorized  by  law  to  oversee  the  health 
care  system  or  govenmient  programs  in 
which  health  information  is  necessary 
to  determine  eligibility  or  compliance, 
or  to  enforce  civil  rights  laws  for  which 
health  information  is  relevant.  Under 
the  final  rule,  we  consider  private 
accrediting  groups  to  be  performing  a 
health  care  operations  fuiiction  for 
covered  entities.  Thus,  disclosures  to 
private  accrediting  organizations  are 
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disclosures  for  health  care  operations, 
not  for  oversight  purposes. 

When  they  are  performing 
accreditation  activities  for  a  covered 
entity,  private  accrediting  organizations 
will  meet  the  definition  of  business 
associate,  and  the  covered  entity  must 
enter  into  a  business  associate  contract 
with  the  accrediting  organization  in 
order  to  disclose  protected  health 
information.  This  is  consistent  with 
current  practice;  today,  accrediting 
organizations  perform  their  work 
pursuant  to  contracts  with  the 
accredited  entity.  This  approach  is  also 
consistent  with  the  recommendation  by 
the  Joint  Commission  on  Accreditation 
of  Healthcare  Organizations  and  the 
National  Committee  for  Quality 
Assurance,  which  stated  in  their  report 
titled  Protecting  Personal  Health 
Information:  A  Framework  for  Meeting 
the  Challenges  in  a  Managed  Care 
Environment  (1998)  that  "Oversight 
organizations,  including  accrediting 
bodies,  states,  and  federal  agencies, 
should  include  in  their  contracts  terms 
that  describe  their  responsibility  to 
maintain  the  confidentiality  of  any 
personally  identifiable  health 
information  that  they  review." 

We  agree  with  the  commenter  who 
believed  that  private  companies 
providing  information  to  insurers  and 
employers  are  not  performing  an 
oversight  function;  the  definition  of 
health  oversight  agency  does  not 
include  such  companies. 

In  developing  and  clarifying  the 
definition  of  health  oversight  in  the 
final  rule,  we  seek  to  achieve  a  balance 
in  accounting  for  the  full  range  of 
activities  that  public  agencies  may 
undertake  to  perform  their  health 
oversight  functions  while  establishing 
clear  and  appropriate  boundaries  on  the 
definition  so  that  it  does  not  become  a 
catch-all  category  that  public  and 
private  agencies  could  use  to  justify  any 
request  for  information. 

Individual 

Comment:  A  few  commenters  stated 
that  foreign  military  and  diplomatic 
personnel,  and  their  dependents,  and 
overseas  foreign  national  beneficiaries, 
should  not  be  excluded  from  the 
definition  of  "individual." 

Response:  We  agree  with  concerns 
stated  by  commenters  and  eliminate 
these  exclusions  from  the  definition  of 
"individual"  in  the  final  rule.  Special 
rules  for  use  and  disclosure  of  protected 
health  information  about  foreign 
military  personnel  are  stated  in 
§  164.512(k).  Under  the  final  rule, 
protected  health  information  about 
diplomatic  personnel  is  not  accorded 
special  treatment.  While  the  exclusion 


of  overseas  foreign  national 
beneficiaries  has  been  deleted  from  the 
definition  of  "individual,"  we  have 
revised  §  164.500  to  indicate  that  the 
rule  does  not  apply  to  the  Department 
of  Defense  or  other  federal  agencies  or 
non-governmental  organizations  acting 
on  its  behalf  when  providing  health  care 
to  overseas  foreign  national 
beneficiaries.  This  means  that  the  rule 
will  not  cover  any  health  information 
created  incident  to  the  provision  of 
health  care  to  foreign  nationals  overseas 
by  U.S.  sponsored  missions  or 
operations.  (See  §  164.500  and  its 
corresponding  preamble  for  details  and 
the  rationale  for  this  policy.) 

Comment:  Several  commenters 
expressed  concern  about  the 
interrelationship  of  the  definition  of 
"individual"  and  the  two  year  privacy 
protection  for  deceased  persons. 

Response:  In  the  final  rule,  we 
eliminate  the  two  year  limit  on  privacy 
protection  for  protected  health 
information  about  deceased  individuals 
and  require  covered  entities  to  comply 
with  the  requfrements  of  the  rule  with 
respect  to  the  protected  health 
information  of  deceased  individuals  as 
long  as  they  hold  such  information.  See 
discussion  under  §  164.502. 

Individually  Identifiable  Health 
Information 

Comment:  A  number  of  commenters 
suggested  that  HHS  revise  the 
definitions  of  health  information  and 
individually  identifiable  health 
information  to  include  consistent 
language  in  paragraph  (1)  of  each 
respective  definition.  They  observed 
that  paragraph  (1)  of  the  definition  of 
health  information  reads:  "(1)  Is  created 
or  received  by  a  health  care  provider, 
health  plan,  public  health  authority, 
employer,  life  insurer,  school  or 
university,  or  health  care  clearinghouse 

*  *   *;"  in  contrast  to  paragraph  (1)  of 
the  definition  of  individually 
identifiable  health  information,  which 
reads:  "(1)  Is  created  by  or  received  from 
a  health  care  provider,  health  plan, 
employer,  or  health  care  clearinghouse 

*  *   *"  [Emphasis  added.] 
Another  commenter  asked  that  we 

delete  from  the  definition  of  health 
information,  the  words  "health  or"  to 
make  the  definition  more  consistent 
with  the  definition  of  ""health  care,"  as 
well  as  the  words  "whether  oral  or." 

Response:  We  define  these  terms  in 
the  final  rule  as  they  are  defined  by 
Congress  in  sections  1171(4)  and 
1171(6)  of  the  Act,  respectively.  We 
have,  however,  changed  the  word 
"from"  in  the  definition  of 
"individually  identifiable  health 
information"  to  conform  to  the  statute. 


Comment:  Several  commenters  urged 
that  the  definition  of  individually 
identifiable  health  information  include 
information  created  or  received  by  a 
researcher.  They  reasoned  that  it  is 
important  to  ensure  that  researchers 
using  personally  identifiable  health 
information  are  subject  to  federal 
privacy  standards.  They  also  stated  that 
if  information  created  by  a  school 
regarding  the  health  status  of  its 
students  could  be  labeled  "health 
information,"  then  information 
compiled  by  a  clinical  researcher 
regarding  an  individual  also  should  be 
considered  health  information. 

Response:  We  are  restricted  to  the 
statutory  limits  of  the  terms.  The 
Congress  did  not  include  information 
created  or  received  by  a  researcher  in 
either  definition,  and,  consequently,  we 
do  not  include  such  language  in  the 
rule's  definitions. 

Comment:  Several  commenters 
suggested  modifying  the  definition  of 
individually  identifiable  health 
information  to  state  as  a  condition  that 
the  information  provide  a  direct  means 
of  identifying  the  individual.  They 
commented  that  the  rule  should  support 
the  need  of  those  (e.g.,  researchers)  who 
need  ""ready  access  to  health 
information  *   *   *  that  remains  linkable 
to  specific  individuals." 

Response:  The  Congress  included  in 
the  statutory  definition  of  individually 
identifiable  health  information  the 
modifier  "reasonable  basis  "  when 
describing  the  condition  for  determining 
whether  information  can  be  used  to 
identify  the  individual.  Congress  thus 
intended  to  go  beyond  "direct" 
identification  and  to  encompass 
circumstances  in  which  a  reasonable 
likelihood  of  identification  exists.  Even 
after  removing  "direct"  or  ""obvious" 
identifiers  of  information,  a  risk  or 
probability  of  identification  of  the 
subject  of  the  information  may  remain: 
in  some  instances,  the  risk  will  not  be 
inconsequential.  Thus,  we  agree  with 
the  Congress  that  "reasonable  basis  "  is 
the  appropriate  standard  to  adequately 
protect  the  privacy  of  individuals' 
health  information. 

Comment:  A  number  of  commenters 
suggested  that  the  Secretary  eliminate 
the  distinction  between  protected  health 
information  and  individually 
identifiable  health  information.  One 
commenter  asserted  that  all  individually 
identifiable  health  information  should 
be  protected.  One  commenter  observed 
that  the  terms  individually  identifiable 
health  information  and  protected  health 
information  are  defined  differently  in 
the  rule  and  requested  clarification  as  to 
the  precise  scope  of  coverage  of  the 
standards.  Another  commenter  stated 
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that  the  definition  of  individually 
identifiable  health  information  includes 
'■employer, "  whereas  protected  health 
information  pertains  only  to  covered 
entities  for  which  employers  are  not 
included.  The  commenter  argued  that 
this  was  an  "incongruity"  between  the 
definitions  of  individually  identifiable 
health  information  and  protected  health 
information  and  recommended  that  wf 
remove  "employer"  from  the  definition 
of  individuallv  identifiable  health 
information. 

Response:  We  define  individually 
identifiable  health  information  in  the 
final  rule  generally  as  it  is  defined  by 
Congress  in  section  1171(6)  of  the  Act. 
Because  "employer"  is  included  in  the 
statutorv"  definition,  we  cannot  accept 
the  comment  to  remove  the  word 
"employer  ■  from  the  regulatorv' 
definition. 

We  use  the  phrase  protected  health 
information'  to  distinguish  between  the 
individually  identifiable  health 
information  that  is  used  or  disclosed  by 
the  entities  that  are  subject  to  this  rule 
and  the  entire  universe  of  individually 
identifiable  health  information 
"Individually  identifiable  health 
information'  as  defined  in  the  statute  is 
not  limited  to  health  information  used 
or  disclosed  by  covered  entities,  so  the 
qualif\"ing  phrase  protected  health 
information'  is  necessar\'  to  define  that 
individually  identifiable  health 
information  to  which  this  rule  applies. 

Comment:  One  commenter  noted  that 
the  definition  of  individually 
identifiable  health  information  in  the 
NTRM  appeared  to  be  the  same 
definition  used  in  the  other  HIPAA 
proposed  ru^.  Security  and  Electronic 
Signature  Siftndards  (63  FR  43242). 
However,  the  commenter  stated  that  the 
additional  condition  in  the  privacy 
NPRM.  that  protected  health 
information  is  or  has  been  electronically 
transmitted  or  electronically  maintained 
by  a  covered  entity  and  includes  such 
information  in  any  other  form,  appears 
to  create  potential  disparity  between  the 
requirements  of  the  two  rules  The 
commenter  questioned  whether  the 
provisions  in  proposed  *)  164.518(c) 
were  an  attempt  to  install  similar 
security  safeguards  for  such  situaticms. 

Response:  The  statuton,"  definition  of 
individually  identifiable  health 
information  applies  to  the  entire 
Administrative  Simplification  subtitle 
of  HIPAA  and.  thus,  was  included  in  the 
proposed  Security  Standards.  At  this 
time,  however,  the  final  Security 
Standards  have  not  been  published,  so 
the  definition  of  protected  health 
information  is  relevant  only  to  HIPAA's 
privacy  standards  and  is.  therefore, 
included  in  subpart  E  of  part  164  only. 


We  clarify  that  the  requirements  in  the 
proposed  Security  Standards  are 
distinct  and  separate  from  the  privacy 
safeguards  promulgated  in  this  final 
rule. 

Comment:  Several  commenters 
expressed  confusion  and  requested 
clarification  as  to  what  is  considered 
health  information  or  individually 
identifiable  health  information  for 
purposes  of  the  rule.  For  example,  one 
commenter  was  concerned  that 
information  exists  in  collection 
agencies,  credit  bureaus,  etc..  which 
could  be  included  under  the  proposed 
regulation  but  may  or  may  not  have 
been  originally  obtained  by  a  covered 
entity.  The  commenter  noted  that 
generally  this  information  is  not 
clinical,  but  it  could  be  inferred  from 
the  data  that  a  health  care  provider 
provided  a  person  or  member  of 
persons  family  with  health  care 
services.  The  commenter  urged  the 
Secretary  to  define  more  clearly  what 
and  when  information  is  covered. 

One  commenter  queried  how  a  non- 
medical record  keeper  could  tell  when 
personal  information  is  health 
information  within  the  meaning  of  rule. 
e.g..  when  a  worker  asks  for  a  low  salt 
meal  in  a  company  cafeteria,  when  a 
travel  voucher  of  an  employee  indicates 
that  the  traveler  returned  from  an  area 
that  had  an  outbreak  of  fever,  or  when 
an  airline  passenger  requests  a  wheel 
chair.  It  was  suggested  that  the  rule 
cover  health  information  in  the  hands  of 
schools,  employers,  and  life  insurers 
only  when  they  receive  individually 
identifiable  health  information  from  a 
LDvered  entilv  or  when  they  create  it 
w  bile  providing  treatment  or  making 
payment 

Response:  This  rule  applies  only  to 
individually  identifiable  health 
information  that  is  held  by  a  covered 
entity  Oedit  bureaus,  airlines,  schools. 
and  life  insurers  are  not  covered 
entities,  so  the  information  described  in 
the  above  comments  is  not  protected 
health  information.  Similarly, 
employers  are  not  covered  entities 
under  the  rule.  Covered  entities  must 
comply  with  this  regulation  in  their 
health  care  capacity,  not  in  their 
capacity  as  employers.  For  example, 
information  in  hospital  personnel  files 
about  a  nurses'  sick  leave  is  not 
protected  health  information  under  this 
rule. 

Comment:  One  commenter 
recommended  that  the  privacy  of  health 
information  should  relate  to  actual 
medical  records.  The  commenter 
expressed  concern  about  the  definition's 
broadness  and  contended  that  applying 
prescriptive  rules  to  information  that 
health  plans  hold  will  not  only  delay 


processing  of  claims  and  coverage 
decisions,  but  ultimately  affect  the 
quality  and  cost  of  care  for  health  care 
consumers. 

Response:  We  disagree.  Health 
information  about  individuals  exists  in 
many  types  of  records,  not  just  the 
formal  medical  record  about  the 
individual.  Limiting  the  rule's 
protections  to  individually  identifiable 
health  information  contained  in  medical 
records,  rather  than  individually 
identifiable  health  information  in  any 
form,  would  omit  a  significant  amount 
of  individually  identifiable  health 
information,  including  much 
information  in  covered  transactions. 

Comment:  One  commenter  voiced  a 
need  for  a  single  standard  for 
individually  identifiable  health 
information  and  disability  and  workers' 
compensation  information;  each 
category  of  information  is  located  in 
their  one  electronic  data  base,  but 
would  be  subjected  to  a  different  set  of 
use  and  transmission  rules. 

Response:  We  agree  that  a  uniform, 
comprehensive  privacy  standard  is 
desirable.  However,  our  authority  under 
the  HIPAA  is  limited  to  individually 
identifiable  health  information  as  it  is 
defined  in  the  statute.  The  legislative 
history'  of  HIPAA  makes  clear  that 
workers'  compensation  and  disability 
benefits  programs  were  not  intended  to 
be  covered  by  the  rule.  Entities  are  of 
course  free  to  apply  the  protections 
required  by  this  rule  to  all  health 
information  they  hold,  including  the- 
excepted  benefits  information,  if  they 
wish  to  do  so  (for  example,  in  order  to 
reduce  administrative  burden). 

Comment:  Commenters  recommended 
that  the  definition  of  individually 
identifiable  health  information  not 
include  demographic  information  that 
does  not  have  any  additional  health, 
treatment,  or  payment  information  with 
it.  Another  commenter  recommended 
that  protected  health  information 
should  not  include  demographic 
information  at  all. 

Response:  Congress  explicitly 
included  demographic  information  in 
the  statutory  definition  of  this  term,  so 
we  include  such  language  in  our 
regulatory  definition  of  it. 

Comments:  A  number  of  commenters 
expressed  concern  about  whether 
references  to  personal  information  about 
individuals,  such  as  "John  Doe  is  fit  to 
work  as  a  pipe  fitter  *   *   *"  or  "Jane 
Roe  can  stand  no  more  than  2  hours 
*   *   *".  would  be  considered 
individually  identifiable  health 
information.  They  argued  that  such 
"fitness-to-work  '  and  "fitness  for  duty  ' 
statements  are  not  health  care  because 
they  do  not  reveal  the  type  of 
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information  (such  as  the  diagnosis)  that 
is  detrimental  to  an  individual's  privacy 
interest  in  the  work  environment. 

Response:  References  to  personal 
information  such  as  those  suggested  by 
the  commenters  could  be  individually 
identifiable  health  information  if  the 
references  were  created  or  received  by  a 
health  care  provider,  health  plan, 
employer,  or  health  care  clearinghouse 
and  they  related  to  the  past,  present,  or 
future  physical  or  mental  health  or 
condition,  the  provision  of  health  care 
to  an  individual,  or  the  past,  present,  or 
future  payment  for  the  provision  of 
health  care  to  an  individual.  Although 
these  fitness  for  duty  statements  may 
not  reveal  a  diagnosis,  they  do  relate  to 
a  present  physical  or  mental  condition 
of  an  individual  because  they  describe 
the  individual's  capacity  to  perform  the 
physical  and  mental  requirements  of  a 
particular  job  at  the  time  the  statement 
is  made  (even  though  there  may  be  other 
non-health-based  qualifications  for  the 
job).  If  these  statements  were  created  or 
received  by  one  of  more  of  the  entities 
described  above,  they  would  be 
individually  identifiable  health 
information. 

Law  Enforcement  Official 

Comment:  Some  commenters, 
particularly  those  representing  health 
care  providers,  expressed  concern  that 
the  proposed  definition  of  "law 
enforcement  official"  could  have 
allowed  many  government  ofBcials 
without  health  care  oversight  duties  to 
obtain  access  to  protected  health 
information  without  patient  consent. 

Response:  We  do  not  intend  for  the 
definition  of  "law  enforcement  official" 
to  be  limited  to  officials  with 
responsibilities  directly  related  to  health 
care.  Law  enforcement  officials  may 
need  protected  health  information  for 
investigations  or  prosecutions  unrelated 
to  health  care,  such  as  investigations  of 
violent  crime,  criminal  fraud,  or  crimes 
committed  on  the  premises  of  health 
care  providers.  For  these  reasons,  we 
believe  it  is  not  appropriate  to  limit  the 
definition  of  "law  enforcement  official" 
to  persons  with  responsibilities  of 
oversight  of  the  health  care  system. 

Comment:  A  few  commenters 
expressed  concern  that  the  proposed 
definition  could  include  any  county  or 
municipal  official,  even  those  without 
traditional  law  enforcement  training. 

Response:  We  do  not  believe  that 
determining  training  requirements  for 
law  enforcement  officials  is 
appropriately  within  the  purview  of  this 
regulation;  therefore,  we  do  not  make 
the  changes  that  these  commenters 
requested. 


Comment:  Some  commenters. 
particularly  those  from  the  district 
attorney  community,  expressed  general 
concern  that  the  proposed  definition  of 
"law  enforcement  official"  was  too 
narrow  to  account  for  the  variation  in 
state  interpretations  of  law  enforcement 
officials'  power.  One  group  noted 
specifically  that  the  proposed  definition 
could  have  prevented  prosecutors  from 
gaining  access  to  needed  protected 
health  information. 

Response:  We  agree  that  protected 
health  information  may  be  needed  by 
law  enforcement  officials  for  both 
investigations  and  prosecutions.  We  did 
not  intend  to  exclude  the  prosecutorial 
function  from  the  definition  of  "law 
enforcement  official."  and  accordingly 
we  modify  the  definition  of  law 
enforcement  official  to  reflect  their 
involvement  in  prosecuting  cases. 
Specifically,  in  the  final  rule,  we  define 
law  enforcement  official  as  an  official  of 
any  agency  or  authority  of  the  United 
States,  a  state,  a  territory,  a  political 
subdivision  of  a  state  or  territory,  or  an 
Indian  tribe,  who  is  empowered  by  law 
to:  (1)  Investigate  or  conduct  an  inquir\' 
into  a  potential  violation  of  law;  or  (2) 
prosecute  or  otherwise  conduct  a 
criminal,  civil,  or  administrative 
proceeding  arising  from  an  alleged 
violation  of  law. 

Comment:  One  commenter 
recommended  making  the  definition  of 
law  enforcement  official  broad  enough 
to  encompass  Medicaid  program 
auditors,  because  some  matters 
requiring  civil  or  criminal  law 
enforcement  action  are  first  identified 
through  the  audit  process. 

Response:  We  disagree.  Program 
auditors  may  obtain  protected  health 
information  necessarv'  for  their  audit 
functions  under  the  oversight  provision 
of  this  regulation  (§  164.512(d)). 

Comment:  One  commenter  suggested 
that  the  proposed  definition  of  'law- 
enforcement  official"  could  be 
construed  as  limited  to  circumstances  in 
which  an  official  "knows  "  that  law  has 
been  violated.  This  commenter  was 
concerned  that,  because  individuals  are 
presumed  irmocent  and  because  many 
investigations,  such  as  random  audits, 
are  opened  without  an  agency  knowing 
that  there  is  a  violation,  the  definition 
would  not  have  allowed  disclosure  of 
protected  health  information  for  these 
purposes.  The  commenter 
recommended  modif\'ing  the  definition 
to  include  investigations  into  "whether  " 
the  law  has  been  violated. 

Response:  We  do  not  intend  for  lawful 
disclosures  of  protected  health 
information  for  law  enforcement 
purposes  to  be  limited  to  those  in  which 
a  law  enforcement  official  knows  that 


law  has  been  violated.  Accordingly,  ^ve 
revise  the  definition  of  "law- 
enforcement  official'  to  include 
investigations  of  "potential"  violations 
of  law. 

Marketing 

Comments  related  to  "marketing"  are 
addressed  in  the  responses  to  comments 
regarding  §  164.514(e). 

Payment 

Comment:  One  commenter  urged  that 
the  Department  not  permit  protected 
health  information  to  be  disclosed  to  a 
collection  agency  for  collecting  payment 
on  a  balance  due  on  patient  accounts. 
The  commenter  noted  that,  at  best,  such 
a  disclosure  would  only  require  the 
patient's  and/or  insured's  address  and 
phone  number. 

Response:  We  disagree.  A  collection 
agency  may  require  additional  protected 
health  information  to  investigate  and 
assess  payment  disputes  for  the  covered 
entity.  For  example,  the  collection 
agency  may  need  to  know  what  ser\-ices 
the  covered  entity  rendered  in  order  to 
resolve  disputes  about  amounts  due. 
The  information  necessary  may  var\-. 
depending  on  the  nature  of  the  dispute. 
Therefore  we  do  not  specify  the 
information  that  may  be  used  or 
disclosed  for  collection  activities.  The 
commenter's  concern  may  be  addressed 
by  the  minimum  necessarv' 
requirements  in  §  164.514.  Under  those 
provisions,  when  a  covered  entity 
determines  that  a  collection  agency  only 
requires  limited  information  for  its 
activities,  it  must  make  reasonable 
efforts  to  limit  disclosure  to  that 
information. 

Comment:  A  number  of  commenters 
supported  retaining  the  expansive 
definition  in  the  proposed  rule  so  that 
current  methods  of  administering  the 
claims  payment  process  would  not  be 
hindered  by  blocking  access  to 
protected  health  information. 

Response:  We  agree  and  retain  the 
proposed  overall  approach  to  the 
definition. 

Comment:  Some  commenters  argued 
that  the  definition  of  "payment  "  should 
be  narrowly  interpreted  as  applying 
only  to  the  individual  who  is  the  subject 
of  the  information. 

Response:  We  agree  with  the 
commenter  and  modif\-  the  definition  to 
clarif\-  that  payment  activities  relate  to 
the  individual  to  whom  health  care  is 
provided. 

Comment:  Another  group  of 
commenters  asserted  that  the  doctor- 
patient  relationship  was  already  being 
interfered  with  by  the  current  practices 
of  managed  care.  For  example,  it  was 
argued  that  the  definition  expanded  the 
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power  of  government  and  other  third 
partv  "payors,'  turning  them  into 
controllers  along  with  managed  care 
companies.  Others  stated  that  activities 
provided  for  under  the  definition  occur 
primarilv  to  fulfill  the  administrative 
function  of  managed  health  plans  and 
that  an  individual's  privacy  is  lost  when 
his  or  her  individually  identifiable 
health  information  is  shared  for 
administrative  purposes. 

Response:  Activities  we  include  in  the 
definition  of  payment  reflect  core 
functions  through  which  health  care 
and  health  insurance  services  are 
funded.  It  would  not  be  appropriate  for 
a  rule  about  health  information  privacv 
to  hinder  mechanisms  bv  which  health 
care  is  delivered  and  financed.  We  do 
not  through  this  rule  require  any  health 
care  provider  to  disclose  protected 
health  information  to  governmental  or 
other  third  party  payors  for  the  activities 
listed  in  the  payment  definition.  Rather, 
we  allow  these  activities  to  occur, 
subject  to  and  consistent  with  the 
requirements  of  this  rule. 

Comment:  Several  commenters 
requested  that  we  expand  the  definition 
to  include  "coordination  of  benefits"  as 
a  permissible  activity 

Response:  We  agree  and  modify  the 
definition  accordingly. 

Comment  A  few  commenters  raised 
concerns  that  the  use  of  "medical  data 
processing  "  was  too  restrictive.  It  was 
suggested  that  a  broader  reference  such 
as  "health  related  "  data  processing 
would  be  more  appropriate. 

Response:  We  agree  and  modif\'  the 
definition  accordingly. 

Comment:  Some  commenters 
suggested  that  the  final  rule  needed  to 
clarifv-  that  drug  formular\' 
administration  activities  are  payment 
related  activities. 

Response:  While  we  agree  that  uses 
and  disclosures  of  protected  health 
information  for  drug  formularv' 
administration  and  development  are 
common  and  important  activities,  we 
believe  these  activities  are  better 
described  as  health  care  operations  and 
that  these  activities  come  within  that 
definition. 

Comment:  Commenters  asked  that  the 
definition  include  calculation  of 
prescription  drug  costs,  drug  discounts, 
and  maximum  allowable  costs  and 
copayments. 

Response:  Calculations  of  drug  costs, 
discounts,  or  copayments  are  payment 
activities  if  performed  with  respect  to  a 
specific  individual  and  are  health  care 
operations  if  performed  in  the  aggregate 
for  a  group  of  individuals. 

Comment:  We  were  urged  to 
specifically  exclude  "therapeutic 
substitution"  from  the  definition. 


Response:  We  reject  this  suggestion. 
While  we  understand  that  there  are 
policy  concerns  regarding  therapeutic 
substitution,  those  policy  concerns  are 
not  primarily  about  privacy  and  thus  are 
not  appropriately  addressed  in  this 
regulation. 

Comment:  A  few  commenters  asked 
that  patient  assistance  programs  (PAPS) 
should  be  excluded  from  the  definition 
of  pavment.  Such  programs  are  run  by 
or  on  behalf  of  manufacturers  and 
provide  free  or  discounted  medications 
to  individuals  who  could  not  afford  to 
purchase  them.  Commenters  were 
concerned  that  including  such  activities 
in  the  definition  of  payment  could  harm 
these  programs. 

For  example,  a  university  school  of 
pharmacv  mav  operate  an  outreach 
program  and  serve  as  a  clearinghouse 
for  information  on  various 
pharmaceutical  manufacturer  PAPS, 
inder  the  program  state  residents  can 
submit  d  simple  application  to  the 
program  (including  medication  regimen 
and  financial  information),  which  is 
reviewed  bv  program  pharmacists  who 
study  the  eligibility  criteria  and/or 
directlv  call  the  manufacturer's  program 
personnel  to  help  evaluate  eligibility  for 
particular  PAPS.  The  program  provides 
written  guidance  to  the  prescribing 
physicians  that  includes  a  suggested 
approach  for  helping  their  indigent 
patients  obtain  the  medications  that 
thev  net^d  and  enrollment  information 
for  particular  PAPS. 

Response:  We  note  that  the  concerns 
presented  are  not  affected  by  definition 
of  "payment."  The  application  of  this 
rule  to  patient  assistance  programs 
activities  will  depend  on  how  the 
individual  programs  operate  and  are 
affected  primarily  by  the  definition  of 
treatment.  Each  of  these  programs 
function  differently,  so  it  is  not  possible 
to  state  a  blanket  rule  for  whether  and 
how  the  rule  affects  such  programs. 

Under  the  example  provided,  the 
physician  who  contacts  the  program  on 
behalf  of  a  patient  is  managing  the 
patient's  care.  If  the  provider  is  also  a 
covered  entity,  he  or  she  would  be 
permitted  to  make  such  a  "treatment" 
disclosure  of  protected  health 
information  if  a  general  consent  had 
been  obtained  from  the  patient. 
Depending  on  the  particular  facts,  the 
manufacturer,  by  providing  the 
prescription  drugs  for  an  individual, 
could  also  be  providing  health  care 
under  this  rule.  Even  so,  however,  the 
manufacturer  may  or  may  not  be  a 
covered  entity,  depending  on  whether 
or  not  it  engages  in  any  of  the  standard 
electronic  transactions  (See  the 
definition  of  a  covered  entity).  It  also 
may  be  an  indirect  treatment  provider, 


since  it  may  be  providing  the  product 
through  another  provider,  not  directly  to 
the  patient.  In  this  example,  the  relevant 
disclosures  of  protected  health 
information  by  any  covered  health  care 
provider  with  a  direct  treatment 
relationship  with  the  patient  would  be 
permitted  subject  to  the  general  consent 
requirements  of  §  164.506. 

Whether  and  how  this  rule  affects  the 
school  of  pharmacy  is  equally 
dependent  on  the  specific  facts.  For 
example,  if  the  school  merely  provides 
a  patient  or  a  physician  with  the  name 
of  a  manufacturer  and  a  contact  phone 
number,  it  would  not  be  functioning  as 
a  health  care  provider  and  would  not  be 
subject  to  the  rule.  However,  if  the 
school  is  more  involved  in  the  care  of 
the  individual,  its  activities  could  come 
in  within  the  definition  of  "health  care 
provider"  under  this  rule. 

Commenf;  Commenters  pointed  out 
that  drugs  may  or  may  not  be  "covered  ' 
under  a  plan.  Individuals,  on  the  other 
hand,  may  or  may  not  be  "eligible"  for 
benefits  under  a  plan.  The  definition 
should  incorporate  both  terms  to  clarify 
that  determinations  of  both  coverage 
and  eligibility  are  payment  activities. 

Response:  We  agree  and  modify  the 
rule  to  include  "eligibility". 

Comment:  Several  commenters  urged 
that  "concurrent  and  retrospective 
review  "  were  significant  utilization 
review  activities  and  should  be 
incorporated. 

Response:  We  agree  and  modify  the 
definition  accordingly. 

Comment:  Commenters  noted  that  the 
proposed  rule  was  not  clear  as  to 
whether  protected  health  information 
could  be  used  to  resolve  disputes  over 
coverage,  including  appeals  or 
complaints  regarding  quality  of  care. 

Response:  We  modify  the  definition  of 
payment  to  include  resolution  of 
payment  and  coverage  disputes;  the 
final  definition  of  payment  includes 
"the  adjudication  *   *   *  of  health 
benefit  claims."  The  other  examples 
provided  by  commenters,  such  as 
arranging,  conducting,  or  assistance 
with  primary  and  appellate  level  review 
of  enroUee  coverage  appeals,  also  fall 
within  the  scope  of  adjudication  of 
health  benefits  claims.  Uses  and 
disclosures  of  protected  health 
information  to  resolve  disputes  over 
quality  of  care  may  be  made  under  the 
definition  of  "health  care  operations" 
(see  above). 

Comment:  Some  commenters 
suggested  that  if  an  activity  falls  within 
the  scope  of  payment  it  should  not  be 
considered  marketing.  Commenters 
supported  an  approach  that  would  bar 
such  an  activity  from  being  construed  as 
"marketing"  even  if  performing  that 
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activity  would  result  in  financial  gain  to 
the  covered  entity. 

Response:  We  agree  that  the  proposed 
rule  did  not  clearly  define  "marketing," 
leaving  commenters  to  be  concerned 
about  whether  payment  activities  that 
result  in  financial  gain  might  be 
considered  marketing.  In  the  final  rule 
we  add  a  definition  of  marketing  and 
clarify  when  certain  activities  that 
would  otherwise  fall  within  that 
definition  can  be  accomplished  without 
authorization.  We  believe  that  these 
changes  will  clarify  the  distinction 
between  marketing  and  payment  and 
address  the  concerns  raised  by 
commenters. 

Comment:  Commenters  asserted  that 
HHS  should  not  include  long-term  care 
insurance  within  the  definition  of 
"health  plan."  If  they  are  included,  the 
conunenters  argued  that  the  definition 
of  pajrment  must  be  modified  to  reflect 
the  activities  necessary  to  support  the 
payment  of  long-term  care  insurance 
claims.  As  proposed,  commenters 
argued  that  the  definition  of  payment 
would  not  permit  long  term  care 
insurers  to  use  and  disclose  protected 
health  information  without 
authorization  to  perform  functions  that 
are  "compatible  with  and  directly  relate 
to  *  *   *  payment"  of  claims  submitted 
under  long  term  care  policies. 

Response:  Long-term  care  policies, 
except  for  nursing  home  fixed- 
indemnity  policies,  are  defined  as 
health  plans  by  the  statute  (see 
definition  of  "health  plan,"  above).  We 
disagree  with  the  assertion  that  the 
definition  of  payment  does  not  permit 
long  term  care  insurers  to  undertake 
these  necessary  activities.  Processing  of 
premiimi  payments,  claims 
administration,  and  other  activities 
suggested  for  inclusion  by  the 
commenters  are  covered  by  the 
definition.  The  rule  permits  protected 
health  information  to  be  used  or 
disclosed  by  a  health  plan  to  detennine 
or  fulfill  its  responsibility  for  provision 
of  benefits  under  the  health  plan. 

Comment:  Some  commenters  argued 
that  the  definition  needs  to  be  expanded 
to  include  the  functions  of  obtaining 
stop-loss  and  ceding  reinsurance. 

Response:  We  agree  that  use  and 
disclosure  of  protected  health 
information  for  these  activities  should 
be  permitted  without  authorization,  but 
have  included  them  under  health  care 
operation  rather  than  payment. 

Comment:  Commenters  asked  that  the 
definition  be  modified  to  include 
collection  of  accoiuits  receivable  or 
outstanding  accoimts.  Commenters 
raised  concern  that  the  proposed  rule, 
without  changes,  might  unintentionally 


prevent  the  flow  of  information  between 
medical  providers  and  debt  collectors. 

Response:  We  agree  that  the  proposed 
definition  of  payment  did  not  explicitly 
provide  for  "collection  activities"  and 
that  this  oversight  might  have  impeded 
a  covered  entity's  debt  collection  efforts. 
We  modify  the  regulatory  text  to  add 
"collection  activities," 

Comment:  The  preamble  should 
clarify  that  self-insured  group  health 
and  workers'  compensation  plans  are 
not  covered  entities  or  business 
partners. 

Response:  The  statutory  definition  of 
health  plan  does  not  include  workers' 
compensation  products.  See  the 
discussion  of  "health  plan"  under 
§160.103  above. 

Comment:  Certain  commenters 
explained  that  third  party 
administrators  usually  communicate 
with  employees  through  Explanation  of 
Benefit  (EOB)  reports  on  behalf  of  their 
dependents  (including  those  who  might 
not  be  minor  children).  Thus,  the 
employee  might  be  apprised  of  the 
medical  encounters  of  his  or  her 
dependents  but  not  of  medical 
diagnoses  unless  there  is  an  over-riding 
reason,  such  as  a  child  suspected  of 
drug  abuse  due  to  multiple 
prescriptions.  The  commenters  urged 
that  the  current  claim  processing 
procedures  be  allowed  to  continue. 

Response:  We  agree.  We  interpret  the 
definition  of  payment  and,  in  particular 
the  term  "claims  management,"  to 
include  such  disclosures  of  protected 
health  information.  ,> 

Comment:  One  private  company 
noted  that  pursuant  to  the  proposed 
Transactions  Ride  standard  for  payment 
and  remittance  advice,  the  ASC  X12N 
835  can  be  used  to  make  a  payment, 
send  a  remittance  advice,  or  make  a 
payment  and  send  remittance  advice  by 
a  health  care  payor  and  a  health  care 
provider,  either  directly  or  through  a 
designated  financial  institution.  Because 
a  remittance  advice  includes  diagnostic 
or  treatment  information,  several  private 
companies  and  a  few  public  agencies 
beheved  that  the  proposed  Transactions 
Ride  conflicted  with  the  proposed 
privacy  rule.  Two  health  plans 
requested  guidance  as  to  whether, 
pursuant  to  the  ASC  XI 2N  835 
implementation  guide,  remittance 
advice  information  is  considered 
"reqmred"  or  "situational."  They 
sought  guidance  on  whether  covered 
entities  could  include  benefits 
information  in  pajmient  of  claims  and 
transfer  of  remittance  information. 

One  commenter  asserted  that  if  the 
transmission  of  certain  protected  health 
information  were  prohibited,  health 
plans  may  be  required  to  strip 


remittance  advice  information  from  the 
ASC  XI 2N  835  when  making  health 
care  payments.  It  recommended 
modifying  the  proposed  rule  to  allow 
covered  entities  to  provide  banks  or 
financial  institutions  with  the  data 
specified  in  any  transaction  set 
mandated  under  the  Transactions  Rule 
for  health  care  claims  payment. 

Similarly,  a  private  company  and  a 
state  health  data  organization 
recommended  broadening  the  scope  of 
permissible  disclosures  pursuant  to  the 
banking  section  to  include  integrated 
claims  processing  information,  as 
contained  in  the  ASC  X12N  835  and 
proposed  for  adoption  in  the  proposed 
Transactions  Rule;  this  transaction 
standard  includes  diagnostic  and 
treatment  information.  The  company 
argued  that  inclusion  of  diagnostic  and 
treatment  information  in  the  data 
transmitted  in  claims  processing  was 
necessary  for  comprehensive  and 
efficient  integration  in  the  provider's 
patient  accounting  system  of  data 
corresponding  with  payment  that 
financial  institutions  credit  to  the 
provider's  account. 

A  state  health  data  organization 
recommended  applying  these  rules  to 
financial  institutions  that  process 
electronic  remittance  advice  pursuant  to 
the  Transactions  Rule. 

Response:  The  Transactions  Rule  was 
pubUshed  August  17,  2000,  after  the 
issuance  of  the  privacy  proposed  rule. 
As  noted  by  the  commenters,  the  ASC 
XI 2N  835  we  adopted  as  the  "Health 
Care  Payment  and  Remittance  Advice" 
standard  in  the  Transactions  Rule  has 
two  parts.  They  are  the  electronic  funds 
transfer  (EFT)  and  the  electronic 
remittance  advice  (ERA).  The  EFT  part 
is  optional  and  is  the  mechanism  that 
payors  use  to  electronically  instruct  one 
financial  institution  to  move  money 
from  one  account  to  another  at  the  same 
or  at  another  financial  institution.  The 
EFT  includes  information  about  the 
payor,  the  payee,  the  amount,  the 
payment  method,  and  a  reassociation 
trace  number.  Since  the  EFT  is  used  to 
initiate  the  transfer  of  funds  between  the 
accounts  of  two  organizations,  typically 
a  payor  to  a  provider,  it  includes  no 
individually  identifiable  health 
information,  not  even  the  names  of  the 
patients  whose  claims  are  being  paid^ 
The  funds  transfer  information  may  also 
be  transmitted  manually  (by  check)  or 
by  a  variety  of  other  electronic  means, 
including  various  formats  of  electronic 
transactions  sent  through  a  payment 
network,  such  as  the  Automated 
Clearing  House  (ACH)  Network. 

The  ERA,  on  the  other  hand,  contains 
specific  information  about  the  patients 
and  the  medical  procedures  for  which 
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the  money  is  being  paid  and  is  used  to 
update  the  accounts  receivable  system 
of  the  provider.  This  information  is 
always  needed  to  complete  a  standard 
Health  Care  Payment  and  Remittance 
Advice  transaction,  but  is  never  needed 
for  the  funds  transfer  activity  of  the 
financial  institution  The  only 
information  the  two  parts  of  this 
transaction  have  in  common  is  the 
reassociation  trace  number. 

Under  the  ASC  X12N  835  standard, 
the  ER.-\  may  be  transmitted  alone, 
directly  from  the  health  plan  to  the 
health  care  provider  and  the 
reassociation  trace  number  is  used  by 
the  provider  to  match  the  ERA 
information  with  a  specific  payment 
conducted  in  some  other  way  (e.g..  EFT 
or  paper  check)  The  standard  also 
allows  the  EFT  to  be  transmitted  alone, 
directly  to  the  financial  institution  that 
will  initiate  the  payment.  It  also  allows 
both  parts  to  be  transmitted  together, 
even  though  the  intended  recipients  of 
the  two  parts  are  different  (the  financial 
institution  and  the  provider)  For 
example,  this  would  be  done  when  the 
parties  agree  to  use  the  ACH  system  to 
carry  the  ERA  through  the  providers 
bank  to  the  provider  when  it  is  more 
efficient  than  sending  the  ERA 
separately  through  a  different  electronic 
medium. 

Similarly,  the  ASC  X12N  820 
standard  for  premium  payments  has  two 
parts,  an  EFT  part  (identical  to  that  of 
the  835)  and  a  premium  data  part 
containing  identity  and  health 
information  about  the  individuals  for 
whom  health  insurance  premiums  are 
being  paid 

The  transmission  of  both  parts  of  the 
standards  are  pavTnent  activities  under 
this  rule,  and  permitted  subject  to 
certain  restrictions.  Because  a  financial 
institution  does  not  require  the 
remittance  advice  or  premium  data  parts 
to  conduct  funds  transfers,  disclosure  of 
those  parts  by  a  covered  entity  to  it 
(absent  a  business  associate  arrangement 
to  use  the  information  to  conduct  other 
activities)  would  be  a  violation  of  this 
rule. 

We  note  that  additional  requirements 
may  be  imposed  by  the  final  Security 
Rule.  Under  the  proposed  Security  Rule, 
the  ACH  system  and  similar  systems 
would  have  been  considered  "open 
networks"  because  transmissions  flow 
unpredictably  through  and  become 
available  to  member  institutions  who 
are  not  party  to  any  business  associate 
agreements  (in  a  way  similar  to  the 
internet)  The  proposed  Security  Rule 
would  require  any  protected  health 
information  transferred  through  the 
ACH  or  similar  system  to  be  encrv'pted 


Comment  A  few  commenters  noted 
the  Gramm-Leach-Bliley  (CLE)  Act 
(Pub.  L.  106-102)  allows  financial 
holding  companies  to  engage  in  a 
varietv  of  business  activities,  such  as 
insurance  and  seturities,  beyond 
traditional  banking  activities.  Because 
the  term  "banking"  may  take  on  broader 
meaning  in  light  of  these  changes,  the 
commenter  recommended  modifying 
the  proposed  rule  to  state  that 
disclosure  of  diagnostic  and  treatment 
information  to  banks  along  with 
payment  information  would  constitute  a 
violation  of  the  rule.  Specifically,  the 
organization  recommended  clarifv^ing  in 
the  final  rule  that  the  provisions 
included  in  the  proposed  section  on 
banking  and  payment  processes 
(proposed  §  164.510(i))  govern  payment 
processes  only  and  that  all  activities  of 
financial  institutions  that  did  not  relate 
direc;tlv  to  payment  processes  must  be 
conducted  through  business  partner 
contracts.  Furthermore,  this  group 
recommended  clarifying  that  if  financial 
institutions  act  as  payors,  they  will  be 
covered  entities  under  the  rule. 

Response:  We  rei:ognize  that 
implementation  of  the  GLB  Act  will 
expand  significantly  the  scope  of 
activities  in  which  financial  holding 
companies  engage.  However,  unless  a 
financial  institution  also  meets  the 
definition  of  a  'covered  entity,"  it 
cannot  be  a  covered  entity  under  this 
rule. 

We  agree  with  the  commenters  that 
disclosure  of  diagnostic  and  specific 
treatment  information  to  financial 
institutions  for  many  banking  and  funds 
processing  purposes  may  not  be 
consistent  with  the  minimum  necessarv' 
requirements  of  this  final  rule.  We  also 
agree  with  the  i:ommenters  that 
financial  institutions  are  business 
associates  if  they  receive  protected 
health  information  when  they  engage  in 
activities  other  than  funds  processing 
for  covered  entities.  For  example,  if  a 
health  care  provider  contracts  with  a 
financial  institution  to  conduct  "back 
office"  billing  and  accounts  receivable 
activities,  we  require  the  provider  to 
enter  into  a  business  associate  contract 
with  the  institution. 

Comment:  Two  commenters 
expressed  support  for  the  proposed 
rule's  approach  to  disclosure  for 
banking  and  payment  processes.  On  the 
other  hand,  many  other  commenters 
were  opposed  to  disclosure  of  protected 
health  information  without 
authorization  to  banks.  One  commenter 
said  that  no  financial  institution  should 
have  individually  identifiable  health 
informaticm  for  any  reason,  and  it  said 
there  were  technological  means  for 
separating  identity  from  information 


necessar\'  for  financial  transactions. 
Some  commenters  believed  that 
implementation  of  the  proposed  rule's 
banking  provisions  could  lead  banks  to 
deny  loans  on  the  basis  of  individuals' 
health  information. 

Response:  We  seek  to  achieve  a 
balance  between  protecting  patient 
privacy  and  facilitating  the  efficient 
operation  of  the  health  care  system. 
VVhile  we  agree  that  financial 
institutions  should  not  have  access  to 
extensive  information  about 
individuals'  health,  we  recognize  that 
even  the  minimal  information  required 
for  processing  of  payments  may 
effectively  reveal  a  patient's  health 
condition;  for  example,  the  fact  that  a 
person  has  written  a  check  to  a  provider 
suggests  that  services  were  rendered  to 
the  person  or  a  family  member. 
Requiring  authorization  for  disclosure  of 
protected  health  information  to  a 
financial  institution  in  order  to  process 
ever}'  payment  transaction  in  the  health 
care  system  would  make  it  difficult,  if 
not  impossible,  for  the  health  care 
system  to  operate  effectively.  See  also 
discussion  of  section  1 1 79  of  the  Act 
above. 

Comment:  Under  the  proposed  rule, 
covered  entities  could  have  disclosed 
the  following  information  without 
consent  to  financial  institutions  for  the 
purpose  of  processing  payments:  (1)  The 
account  holder's  name  and  address;  (2) 
the  payor  or  provider's  name  and 
address;  (3)  the  amount  of  the  charge  for 
health  services;  (4)  the  date  on  which 
services  were  rendered;  (5)  the 
expiration  date  for  the  payment 
mechanism,  if  applicable  (e.g..  credit 
card  expiration  date):  and  (6)  the 
individued's  signature.  The  proposed 
rule  solicited  comments  on  whether 
additional  data  elements  would  be 
necessary  to  process  payment 
transactions  from  patients  to  covered 
entities. 

One  commenter  believed  that  it  was 
unnecessary  to  include  this  list  in  the 
final  rule,  because  information  that 
could  have  been  disclosed  under  the 
proposed  minimum  necessary  rule 
would  have  been  sufficient  to  process 
banking  and  payment  information. 
Another  private  company  said  that  its 
extensive  payment  systems  experience 
indicated  that  we  should  avoid  attempts 
to  enumerate  a  list  of  information 
allowed  to  be  disclosed  for  banking  and 
payment  processing.  Furthermore,  the 
commenter  said,  the  proposed  rule's  list 
of  information  allowed  to  be  disclosed 
was  not  sufficient  to  perform  the  range 
of  activities  necessary  for  the  operation 
of  modem  electronic  payment  systems. 
Finally,  the  commenter  said,  inclusion 
of  specific  data  elements  allowed  to  be 
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disclosed  for  banking  and  payment 
processes  rule  would  stifle  innovation 
in  continually  evolving  payment 
systems.  Thus,  the  commenter 
recommended  that  in  the  final  rule,  we 
eliminate  the  minimum  necessary 
requirement  for  banking  and  payment 
processing  and  that  we  do  not  include 
a  list  of  specific  types  of  information 
allowed  to  be  disclosed  for  banking  and 
payment  processes. 

On  the  other  hand,  several  other 
commenters  supported  applying  the 
minimum  necessary  standard  to  covered 
entities'  disclosures  to  financial 
institutions  for  payment  processing.  In 
addition,  these  groups  said  that  because 
financial  institutions  are  not  covered 
entities  under  the  proposed  rule,  they 
urged  Congress  to  enact  comprehensive 
privacy  legislation  to  limit  financial 
institutions'  use  and  re-disclosure  of  the 
minimally  necessary  protected  health 
information  they  could  receive  under 
the  proposed  rule.  Several  of  these 
commenters  said  that,  in  light  of  the 
increased  ability  to  manipulate  data 
electronically,  they  were  concerned  that 
financial  institutions  could  use  the 
minimal  protected  health  information 
they  received  for  making  financial 
decisions.  For  example,  one  of  these 
commenters  said  that  a  financial 
institution  could  identify  an  individual 
who  had  paid  for  treatment  of  domestic 
violence  injuries  and  subsequently 
could  deny  the  individual  a  mortgage 
based  on  that  information. 

Response:  We  agree  with  the 
commenters  who  were  concerned  that  a 
finite  list  of  information  could  hamper 
systems  innovation,  and  we  eliminate 
the  proposed  list  of  data  items. 
However,  we  disagree  with  the 
commenters  who  argued  that  the 
requirement  for  minimum  necessary 
disclosures  not  apply  to  disclosures  to 
financial  institution  or  for  payment 
activities.  They  presented  no  persuasive 
reasons  why  these  disclosures  differ 
from  others  to  which  the  standard 
applies,  nor  did  they  suggest  alternative 
means  of  protecting  individuals' 
privacy.  Further,  with  elimination  of  the 
proposed  list  of  items  that  may  be 
disclosed,  it  will  be  necessary  to  rely  on 
the  minimum  necessary  disclosure 
requirement  to  ensure  that  disclosures 
for  payment  purposes  do  not  include 
information  uimecessary  for  that 
purposes.  In  practice,  the  following  is 
the  information  that  generally  will  be 
needed:  the  name  and  address  of  the 
individual;  the  name  and  address  of  the 
payor  or  provider;  the  amount  of  the 
charge  for  health  services;  the  date  on 
which  health  services  were  rendered; 
the  expiration  date  for  the  payment 
mechanism,  if  applicable  (i.e.,  credit 


card  expiration  date);  the  individual's 
signature;  and  relevant  identification 
and  account  numbers. 

Comment:  One  commenter  said  that 
the  minimum  necessary  standard  would 
be  impossible  to  implement  with 
respect  to  information  provided  on  its 
standard  payment  claim,  which,  it  said, 
was  used  by  pharmacies  for  concurrent 
drug  utilization  review  and  that  was 
expected  to  be  adopted  by  HHS  as  the 
national  pharmacy  payment  claim. 

Two  otner  commenters  also 
recommended  clarifying  in  the  final  rule 
that  pharmacy  benefit  cards  are  not 
considered  a  type  of  "other  payment 
card"  pursuant  to  the  rule's  provisions 
governing  payment  processes.  These 
commenters  were  concerned  that  if 
pharmacy  benefit  cards  were  covered  by 
the  rule's  payment  processing 
provisions,  their  payment  claim,  which 
they  said  was  expected  to  be  adopted  by 
HHS  as  the  national  pharmacy  payment 
claim,  may  have  to  be  modified  to 
comply  with  the  minimum  necessary 
standard  that  would  have  been  required 
pursuant  to  proposed  §  164.510(i)  on 
banking  and  payment  processes.  One  of 
these  commenters  noted  that  its 
pajmient  claim  facilitates  concurrent 
drug  utilization  review,  which  was 
mandated  by  Congress  pursuant  to  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  and  which  creates  the  real-time 
ability  for  pharmacies  to  gain  access  to 
information  that  may  be  necessary  to 
meet  requirements  of  this  and  similar 
state  laws.  The  commenter  said  that 
information  on  its  standard  payment 
claim  may  include  information  that 
could  be  used  to  provide  professional 
pharmacy  services,  such  as  compliance, 
disease  management,  and  outcomes 
programs.  The  commenter  opposed 
restricting  such  information  by  applying 
the  minimum  necesscuy  standard. 

Response:  We  make  an  exception  to 
the  minimum  necessary'  disclosure 
provision  of  this  rule  for  the  required 
and  situational  data  elements  of  the 
standard  transactions  adopted  in  the 
Transactions  Rule,  because  those 
elements  were  agreed  to  through  the 
ANSI-accredited  consensus 
development  process.  The  minimum 
necessary  requirements  do  apply  to 
optional  elements  in  such  standard 
transactions,  because  industry' 
consensus  has  not  resulted  in  precise 
and  unambiguous  situation  specific 
language  to  describe  their  usage.  This  is 
particularly  relevant  to  the  NCPDP 
standards  for  retail  pharmacy 
transactions  referenced  by  these 
commenters,  in  which  the  current 
standard  leaves  most  fields  optional.  For 
this  reason,  we  do  not  accept  this 
suggestion. 


The  term  'payment  card'  was 
intended  to  apply  to  a  debit  or  credit 
card  used  to  initiate  payment 
transactions  with  a  financial  institution. 
We  clarif\-  that  pharmacy  benefit  cards, 
as  well  as  other  health  benefit  cards,  are 
used  for  identification  of  individual, 
plan,  and  benefits  and  do  not  qualify  as 
"other  payment  cards." 

Comment:  Two  commenters  asked  the 
following  questions  regarding  the 
banking  provisions  of  the  proposed  rule: 
(1)  Does  the  proposed  regulation 
stipulate  that  disclosures  to  banks  and 
financial  institutions  can  occur  only 
once  a  patient  has  presented  a  check  or 
credit  card  to  the  provider,  or  pursuant 
to  a  standing  authorization?:  and  (2) 
Does  the  proposed  rule  ban  disclosure 
of  diagnostic  or  other  related  detailed 
payment  information  to  financial 
institutions? 

Response:  We  do  not  ban  disclosure 
of  diagnostic  information  to  financial 
institutions,  because  some  such 
information  may  be  evident  simply  from 
the  name  of  the  payee  (e.g..  when 
payment  is  made  to  a  substance  abuse 
clinic).  This  type  of  disclosure, 
however,  is  permitted  only  when 
reasonably  necessarv'  for  the  transaction 
(see  requirements  for  minimum 
necessary  disclosure  of  protected  health 
information,  in  §  164.502  and 
§164.514). 

Similarly,  we  do  not  stipulate  that 
such  disclosure  may  be  made  only  once 
a  patient  has  presented  a  check  or  credit 
card,  because  some  covered  entities  hire 
financial  institutions  to  perform  services 
such  as  management  of  accounts 
receivables  and  other  back  office 
functions.  In  providing  such  services  to 
covered  entities,  the  financial 
institution  will  need  access  to  protected 
health  information.  (In  this  situation, 
the  disclosure  will  typically  be  made 
under  a  business  associate  arrangement 
that  includes  provisions  for  protection 
of  the  information.) 

Comment:  One  commenter  was 
concerned  that  the  proposed  rule's 
section  on  financial  institutions,  when 
considered  in  conjunction  with  the 
proposed  definition  of  "protected  health 
information."  could  have  been 
construed  as  making  covered  entities' 
disclosures  of  consumer  payment 
history  information  to  consumer 
reporting  agencies  subject  to  the  rule.  It 
noted  that  covered  entities'  reporting  of 
payment  histon,'  information  to 
consumer  reporting  agencies  was  not 
explicitly  covered  by  the  proposed 
rule's  provisions  regarding  disclosure  of 
protected  health  information  without 
authorization.  It  was  also  concerned  that 
the  proposed  rule's  minimum  necessary- 
standard  could  have  been  interpreted  to 
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prevent  covered  entities  and  their 
business  partners  from  disclosing 
appropriate  and  complete  information 
to  consumer  reporting  agencies.  As  a 
result,  it  said,  consumer  reporting 
agencies  might  not  be  able  to  compile 
complete  consumer  reports,  thus 
potentially  creating  an  inaccurate 
picture  of  a  consumer's  credit  history 
that  could  be  used  to  make  future  credit 
decisions  about  the  individual. 

Furthermore,  this  commenter  said,  the 
proposed  rule  could  have  been 
interpreted  to  apply  to  any  information 
disclosed  to  consumer  reporting 
agencies,  thus  creating  the  possibility 
for  conflicts  between  the  rule's 
requirements  and  those  of  the  Fair 
Credit  Reporting  Act  They  indicated 
that  areas  of  potential  overlap  included: 
limits  on  subsequent  disclosures; 
individual  access  rights;  safeguards;  and 
notice  requirements. 

Response:  We  have  added  to  the 
definition  of  "paymenf  disclosure  of 
certain  information  to  consumer 
reporting  agencies.  With  respect  to  the 
remaining  concerns,  this  rule  does  not 
apply  to  consumer  reporting  agencies  if 
they  are  not  covered  entities. 

Comment:  Several  commenters 
recommended  prohibiting  disclosure  of 
psychotherapy  notes  under  this 
provision  and  under  all  of  the  sections 
governing  disclosure  without  consent 
for  national  priority  purposes. 

Response:  We  agree  that 
psvchotherapv  notes  should  not  be 
disclosed  without  authorization  for 
payment  purposes,  and  the  final  rule 
does  not  allow  such  disclosure.  See  the 
discussion  under  ^  164.508. 

Protected  Health  Information 

Comment:  An  overwhelmingly  large 
number  of  commenters  urged  the 
Secretary  to  expand  privacy  protection 
to  all  individuallv  identifiable  health 
information,  regardless  of  form,  held  or 
transmitted  by  a  covered  entity. 
Commenters  provided  many  arguments 
in  support  of  their  position  They 
asserted  that  expanding  the  scope  of 
covered  information  under  the  rule 
would  increase  patient  confidence  in 
their  health  care  providers  and  the 
health  care  system  in  general. 
Commenters  stated  that  patients  may 
not  seek  care  or  honestly  discuss  their 
health  conditions  with  providers  if  they 
do  not  believe  that  all  of  their  health 
information  is  confidential.  In 
particular,  many  suggested  that  this  fear 
would  be  particularly  strong  with 
certain  classes  of  patients,  such  as 
persons  with  disabilities,  who  may  be 
concerned  about  potential 
discrimination,  embarrassment  or 
stigmatization.  or  domestic  violence 


victims,  who  may  hide  the  real  cause  of 
their  injuries. 

In  addition,  commenters  felt  that  a 
more  uniform  standard  that  covered  all 
records  would  reduce  the  complexity, 
burden,  cost,  and  enforcement  problems 
that  would  result  from  the  NPRM's 
proposal  to  treat  electronic  and  non- 
electronic records  differently. 
Specifically,  they  suggested  that  such  a 
standard  would  eliminate  any  confusion 
regarding  how  to  treat  mixed  records 
(paper  records  that  include  information 
that  has  been  stored  or  transmitted 
electronically)  and  would  eliminate  the 
need  for  health  care  providers  to  keep 
track  of  which  portions  of  a  paper 
rncord  have  been  (or  will  be)  stored  or 
transmitted  electronicallv,  and  which 
are  not.  Many  of  these  commenters 
argued  that  limiting  the  definition  to 
information  that  is  or  has  at  one  time 
been  electronic  would  result  in  different 
protections  for  electronic  and  paper 
records,  which  they  believe  would  be 
unwarranted  and  give  consumers  a  false 
sense  of  security  Other  comments 
argued  that  the  proposed  definition 
would  cause  confusion  for  providers 
and  patients  and  would  likely  cause 
difficulties  in  claims  processing.  Many 
others  complained  about  the  difficulty 
of  determining  whether  information  has 
been  maintained  or  transmitted 
electronically.  Some  asked  us  to 
explicitly  list  the  electronic  functions 
that  are  intended  to  be  excluded,  such 
as  voice  mail.  fax.  etc.  It  was  also 
recommended  that  the  definitions  of 
"electronic  transmission  "  and 
'electronic  maintenance'  be  deleted.  It 
was  stated  that  the  rule  may  apply  to 
many  medical  devices  that  are  regulated 
by  the  FDA  A  commenter  also  asserted 
that  the  proposal's  definition  was 
technicallv  fiawed  in  that  computers  are 
also  involved  in  analog  electronic 
transmissions  such  as  faxes,  telephone, 
etc  .  which  is  not  the  intent  of  the 
language  Many  commenters  argued  that 
limiting  the  definition  to  information 
that  has  been  electronic  would  create  a 
significant  administrative  burden, 
because  covered  entities  would  have  to 
figure  out  how  to  apply  the  rule  to  some 
but  not  all  information. 

Others  argued  that  covering  all 
individually  identifiable  health 
information  would  eliminate  any 
disincentives  for  covered  entities  to 
convert  from  paper  to  computerized 
record  systems.  These  commenters 
asserted  that  under  the  proposed  limited 
coverage,  contrary  to  the  intent  of 
HIPAAs  administrative  simplification 
standards,  providers  would  avoid 
converting  paper  records  into 
computerized  systems  in  order  to 
bypass  the  provisions  of  the  regulation. 


They  argued  that  treating  all  records  the 
same  is  consistent  with  the  goal  of 
increasing  the  efficiency  of  the 
administration  of  health  care  services. 

Lastly,  in  the  NPRM,  we  explained 
that  while  we  chose  not  to  extend  our 
regulatory  coverage  to  all  records,  we 
did  have  the  authority  to  do  so.  Several 
commenters  agreed  with  our 
interpretation  of  the  statute  and  our 
authority  and  reiterated  such  statements 
in  arguing  that  we  should  expand  the 
scope  of  the  rule  in  this  regard. 

Response:  We  find  these  commenters' 
arguments  persuasive  and  extend 
protections  to  individually  identifiable 
health  information  transmitted  or 
maintained  by  a  covered  entity  in  any 
form  (subject  to  the  exception  for 
"education  records"  governed  by 
FERPA  and  records  described  at  20 
U.S.C.  1232g(a)(4)(B)(iv)).  We  do  so  for 
the  reasons  described  by  the 
commenters  and  in  our  NPRM.  as  well 
as  because  we  believe  that  the  approach 
in  the  final  rule  creates  a  logical, 
consistent  system  of  protections  that 
recognizes  the  dynamic  nature  of  health 
information  use  and  disclosure  in  a 
continually  shifting  health  care 
environment.  Rules  that  are  specific  to 
certain  formats  or  media,  such  as 
'electronic"  or  "paper,  "  cannot  address 
the  privacy  threats  resulting  from 
evolving  forms  of  data  capture  and 
transmission  or  from  the  transfer  of  the 
information  from  one  form  to  another. 
This  approach  avoids  the  somewhat 
artificial  boundary  issues  that  stem  from 
defining  what  is  and  is  not  electronic. 

In  addition,  we  have  reevaluated  our 
reasons  for  not  extending  privacy 
protections  to  all  paper  records  in  the 
NPRM  and  after  review  of  comments 
believe  such  justifications  to  be  less 
compelling  than  we  originally  thought. 
For  example,  in  the  NPRM.  we 
explained  that  we  chose  not  to  cover  all 
paper  records  in  order  to  focus  on  the 
public  concerns  about  health 
information  confidentiality  in  electronic 
communications,  and  out  of  concern 
that  the  potential  additional  burden  of 
covering  all  records  may  not  be  justified 
because  of  the  lower  privacy  risks 
presented  by  records  that  are  in  paper 
form  only.  As  discussed  above  however, 
a  great  many  commenters  asserted  that 
dealing  with  a  mixture  of  protected  and 
non-protected  records  is  more 
burdensome,  and  that  public  concerns 
over  health  information  confidentiality 
are  not  at  all  limited  to  electronic 
communications. 

We  note  that  medical  devices  in  and 
of  themselves,  for  example,  pacemakers, 
are  not  protected  health  information  for 
purposes  of  this  regulation.  However, 
information  in  or  from  the  device  may 
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be  protected  health  infonnation  to  the 
extent  that  it  otherwise  meets  the 
definition. 

Comment:  Numerous  commenters 
argued  that  the  proposed  coverage  of 
any  information  other  than  that  which 
is  transmitted  electronically  and/or  in  a 
HIPAA  transaction  exceeds  the 
Secretary's  authority  under  section 
264(c)(1)  of  HIPAA.  The  principal 
argument  was  that  the  initial  language 
in  section  264(c)(1)  ("If  language 
governing  standards  with  respect  to  the 
privacy  of  individually  identifiable 
health  information  transmitted  in 
connection  with  the  transactions 
described  in  section  1173(a)  of  the 
Social  Security  Act  *  *  *  is  not  enacted 
by  [August  21. 1999],  the  Secretary 
*   *  *  shall  promulgate  final  regulations 
containing  such  standards*   *   *  ") 
limits  the  privacy  standards  to 
"information  transmitted  in  connection 
with  the  [HIPAA]  transactions."  The 
precise  argimient  made  by  some 
commenters  was  that  the  grant  of 
authority  is  contained  in  the  words 
"such  standards,"  and  that  the  referent 
of  that  phrase  was  "standards  with 
respect  to  the  privacy  of  individually 
identifiable  health  information 
transmitted  in  connection  with  the 
transactions  described  in  section 
1173(a)*   *   *". 

Commenters  also  argued  that  this 
limitation  on  the  Secretary's  authority  is 
discernible  from  the  statutory  purpose 
statement  at  section  261  of  HIPAA,  fi-om 
the  title  to  section  1173(a)  ("Standards 
to  Enable  Electronic  Exchange"),  and 
from  various  statements  in  the 
legislative  history,  such  as  the  statement 
in  the  Conference  Report  that  the 
'Secretary  would  be  required  to 
establish  standards  and  modifications  to 
such  standards  regarding  the  privacy  of 
individually  identifiable  health 
information  that  is  in  the  health 
information  network."  H.  Rep.  No.  104- 
736,104th  Cong.,  2d  Sess.,  at  265.  It  was 
also  argued  that  extension  of  coverage 
beyond  the  HIPAA  transactions  would 
be  inconsistent  with  the  underlying 
statutory  trade-off  between  facilitating 
accessibility  of  information  in  the 
electronic  transactions  for  which 
standards  are  adopted  under  section 
1173(a)  and  protecting  that  information 
through  the  privacy  standards. 

Other  commenters  argued  more 
generally  that  the  Secretary's  authority 
was  limited  to  information  in  electronic 
form  only,  not  information  in  any  other 
form.  These  comments  tended  to  focus 
on  the  statutory  concern  with  regulating 
transactions  in  electronic  form  and 
argued  that  there  was  no  need  to  have 
the  privacy  standards  apply  to 
information  in  paper  form,  because 


there  is  significantly  less  risk  of  breach 
of  privacy  with  respect  to  such 
information. 

The  primary  justifications  provided 
by  commenters  for  restricting  the  scope 
of  covered  individually  identifiable 
health  information  under  the  regulation 
were  that  such  an  approach  would 
reduce  the  complexity,  burden,  cost, 
eind  enforcement  problems  that  would 
result  from  a  rule  that  treats  electronic 
and  non-electronic  records  differently; 
would  appropriately  limit  the  rule's 
focus  to  the  seciuity  risks  that  are 
inherent  in  electronic  transmission  or 
maintenance  of  individually  identifiable 
health  information;  and  would  conform 
these  provisions  of  the  rule  more  closely 
with  their  interpretation  of  the  HIPAA 
statutory  language. 

Response:  We  disagree  with  these 
commenters.  We  believe  that  restricting 
the  scope  of  covered  information  under 
the  rule  consistent  with  any  of  the 
comments  described  above  would 
generate  a  number  of  policy  concerns. 
Any  restriction  in  the  application  of 
privacy  protections  based  on  the  media 
used  to  maintain  or  transmit  the 
information  is  by  definition  arbitrary, 
unrelated  to  the  potential  use  or 
disclosure  of  the  information  itself  and 
therefore  not  responsive  to  actual 
privacy  risks.  For  example,  information 
contained  in  a  paper  record  may  be 
scanned  and  transmitted  worldwide 
almost  as  easily  as  the  same  information 
contained  in  an  electronic  claims 
transaction,  but  would  potentially  not 
be  protected. 

In  addition,  application  of  the  rule  to 
only  the  standard  transactions  would 
leave  large  gaps  in  the  amount  of  health 
information  covered.  This  limitation 
would  be  particularly  harmful  for 
information  used  and  disclosed  by 
health  care  providers,  who  are  likely  to 
maintain  a  great  deal  of  information 
never  contained  in  a  transaction. 

We  disagree  with  the  arguments  that 
the  Secretary  lacks  legal  authority  to 
cover  all  individually  identifiable  health 
information  transmitted  or  maintained 
by  covered  entities.  The  arguments 
raised  by  these  comments  have  two 
component  parts:  (1)  That  the 
Secretary's  authority  is  limited  by  form, 
to  individually  identifiable  health 
information  in  electronic  form  only;  and 
(2)  that  the  Secretar\''s  authority  is 
limited  by  content,  to  individually 
identifiable  health  information  that  is 
contained  in  what  commenters 
generally  termed  the  'HIPAA 
transactions,"  i.e.,  information 
contained  in  a  transaction  for  which  a 
standard  has  been  adopted  under 
section  1173(a)  of  the  Act. 


With  respect  to  the  issue  of  form,  the 
statutory  definition  of  "health 
information"  at  section  1171(4)  of  the 
Act  defines  such  information  as  "anv 
information,  whether  oral  or  recorded  in 
any  form  or  medium"  (emphasis  added) 
which  is  created  or  received  by  certain 
entities  and  relates  to  the  health 
condition  of  an  individual  or  the 
provision  of  health  care  to  an  individual 
(emphasis  added).  "Individually 
identifiable  health  information",  as 
defined  at  section  1171(6)  of  the  Act.  is 
information  that  is  created  or  received 
by  a  subset  of  the  entities  listed  in  the 
definition  of  "health  information  ". 
relates  to  the  same  subjects  as  'health 
information,"  and  is,  in  addition, 
individually  identifiable.  Thus, 
"individually  identifiable  health 
information  "  is.  as  the  term  itself 
implies,  a  subset  of  "health 
information."  As  'health  information," 
"individually  identifiable  health 
information"  means,  among  other 
things,  information  that  is  "oral  or 
recorded  in  any  form  or  medium." 
Therefore,  the  statute  does  not  limit 
"individually  identifiable  health 
information"  to  information  that  is  in 
electronic  form  only. 

With  respect  to  the  issue  of  content, 
the  limitation  of  the  Secretary's 
authority  to  information  in  HIPAA 
transactions  under  section  264(c)(1)  is 
more  apparent  than  real.  While  the  first 
sentence  of  section  264(c)(1)  may  be 
read  as  limiting  the  regulations  to 
standards  with  respect  to  the  privacy  of 
individually  identifiable  health 
information  "transmitted  in  connection 
with  the  [HIPAA]  transactions."  what 
that  sentence  in  fact  states  is  that  the 
privacy  regulations  must  "contain"  such 
standards,  not  be  limited  to  such 
standards.  The  first  sentence  thus  sets  a 
statutory  minimum,  first  for  Congress, 
then  for  the  Secretary.  The  second 
sentence  of  section  264(c)(1)  directs  that 
the  regulations  ""address  at  least  the 
subjects  in  subsection  (b)  (of  section 
264)."  Section  264(b).  in  turn,  refers 
only  to  "individually  identifiable  health 
information",  with  no  qualif\'ing 
language,  and  refers  back  to  subsection 
(a)  of  section  264.  which  is  not  limited 
to  HIPAA  transactions.  Thus,  the  first 
and  second  sentences  of  section 
264(c)(1)  can  be  read  as  consistent  with 
each  other,  in  which  case  they  direct  the 
issuance  of  privacy  standards  with 
respect  to  individually  identifiable 
health  information.  Alternatively,  they 
can  be  read  as  ambiguous,  in  which  case 
one  must  turn  to  the  legislative  history. 
The  legislative  history  of  section  264 
does  not  reflect  the  content  limitation  of 
the  first  sentence  of  section  264(c)(1). 
Rather,  the  Conference  Report 
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summarizes  this  section  as  follows:    If 
Congress  fails  to  enact  privacy 
legislation,  the  Secretan'  is  required  to 
develop  standards  with  respect  to 
privacv  of  individually  identifiable 
health  information  not  later  than  42 
months  from  the  date  of  enactment."  Id  . 
at  270.  This  language  indicates  that  the 
overriding  purpose  of  section  264(c)(1) 
was  to  postpone  the  Secretary's  duty  to 
issue  privacy  standards  (which 
otherwise  would  have  been  controlled 
bv  the  time  limits  at  section  1174(a)),  in 
order  to  give  Congress  more  time  to  pass 
privacy  legislation.  .-K  corollary 
inference,  which  is  also  supported  by 
other  textual  evidence  in  section  264 
and  Part  C  of  title  XI.  is  that  if  Congress 
failed  to  act  within  the  time  provided, 
the  original  statuton.'  scheme  was  to 
kick  in  Under  that  scheme,  which  is  set 
out  in  section  1 1 73(e)  of  the  House  bill 
the  standards  to  be  adopted  were 
"standards  with  respect  to  the  privacy 
of  individually  identifiable  health 
information."  Thus,  the  legislative 
historv  of  section  264  supports  the 
statutory  interpretation  underlying  the 
rules  below. 

Comment:  Many  commenlers  were 
opposed  to  the  rule  covering  specific 
forms  of  communication  or  records  that 
could  potentially  be  considered  covered 
information,  i.e.,  faxes,  voice  mail 
messages,  etc.  A  subset  of  these 
commenters  took  issue  particularly  with 
the  inclusion  of  oral  communications 
within  the  scope  of  covered 
information.  The  commenters  argued 
that  covering  information  when  it  takes 
oral  form  (e.g..  verbal  discussions  of  a 
submitted  claim)  makes  the  regulation 
extremely  costly  and  burdensome,  and 
even  impossible  to  administer  .Another 
commenter  also  offered  that  it  would 
make  it  nearly  impossible  to  discuss 
health  information  over  the  phone,  as 
the  covered  entity  cannot  verif\'  that  the 
person  on  the  other  end  is  in  fact  who 
he  or  she  claims  to  be. 

Response  We  disagree.  Covering  oral 
communications  is  an  important  part  of 
keeping  individually  identifiable  health 
information  private  If  the  final  rule 
were  not  to  cover  oral  communication, 
a  conversation  about  a  person's 
protected  health  information  could  be 
shared  with  anyone.  Therefore,  the  same 
protections  afforded  to  paper  and 
electronically  based  information  must 
apply  to  verbal  communication  as  well. 
Moreover,  the  Congress  explicitly 
included  "oral  "  information  in  the 
statutor\'  definition  of  health 
information. 

Comment:  A  few  commenters 
supported,  without  any  change,  the 
approach  proposed  in  the  NPRM  to 
limit  the  scope  of  covered  information 


to  individually  identifiable  health 
information  in  any  form  once  the 
information  is  transmitted  or 
maintained  electronically  These 
commenters  asserted  that  our  statutory 
authority  limited  us  accordingly. 
Therefore,  they  believed  we  had 
proposed  protections  to  the  extent 
possible  within  the  bounds  of  our 
statutory  authority  and  could  not 
expand  the  .scope  of  such  protections 
without  new  legislative  authority. 

Response:  We  disagree  with  these 
commenters  regarding  the  limitations 
under  our  statutory  authority.  As 
explained  above,  we  have  the  authority 
to  extend  the  scope  of  the  regulation  as 
we  have  done  in  the  final  rule.  We  also 
note  here  that  most  of  these  commenters 
who  supported  the  NPRMs  proposed 
approach,  voiced  strong  support  for 
extending  the  scope  of  coverage  to  all 
individually  identifiable  health 
information  in  any  form,  but  concluded 
that  we  had  done  what  we  could  within 
the  authoritv  provided. 

i:omment:  One  commenter  argued 
that  the  term  "transaction  '  is  generally 
understood  to  denote  a  business  matter, 
and  that  the  NPRM  applied  the  term  too 
broadlv  bv  including  hospital  directory 
information,  communication  with  a 
patient's  familv.  researchers'  use  of  data 
and  many  other  non-business  activities. 

Response:  This  comment  reflects  a 
misunderstanding  of  our  use  of  the  term 
"transaction  "  The  uses  and  disclosures 
described  in  the  comment  are  not 
"transactions  "  as  defined  in  ^  160.103. 
The  authority  to  regulate  the  types  of 
uses  and  disclosures  described  is 
provided  under  section  264  of  Pub.  L. 
104-191   The  conduct  of  the  activities 
noted  by  the  commenters  are  not  related 
to  the  determination  of  whether  a  health 
care  provider  is  a  covered  entitv.  We 
explain  in  the  preamble  that  a  health 
care  provider  is  a  covered  entity  if  it 
transmits  health  information  in 
electronic  form  in  connection  with 
transactions  referred  to  in  section 
1173(a)(1)  of  the  Act. 

Comment:  A  few  commenters  asserted 
that  the  Secretary  has  no  authority  to 
regulate  "use"  of  protected  health 
information.  They  stated  that  although 
section  264(b)  mentions  that  the 
Secretary  should  address  "uses  and 
disclosures."  no  other  section  of  HIPAA 
employs  the  term  "use  " 

Response:  We  disagree  with  these 
commenters  .As  they  themselves  note, 
the  authority  to  regulate  use  is  given  in 
section  264(b)  and  is  sufficient. 

Comment:  Some  commenters 
requested  clarification  as  to  how  certain 
types  of  health  information,  such  as 
photographs,  faxes.  X-Rays.  CT-scans. 


and  others  would  be  classified  as 
protected  or  not  under  the  rule. 

Response:  All  types  of  individually 
identifiable  health  information  in  any 
form,  including  those  described,  when 
maintained  or  transmitted  by  a  covered 
entity  are  covered  in  the  final  rule. 

Comment:  A  few  commenters 
requested  clarification  with  regard  to 
the  differences  between  the  definitions 
of  individually  identifiable  health 
information  and  protected  health 
information. 

Response:  In  expanding  the  scope  of 
covered  information  in  the  final  rule,  we 
have  simplified  the  distinction  between 
the  two  definitions.  In  the  final  rule, 
protected  health  information  is  the 
subset  of  individually  identifiable 
health  information  that  is  maintained  or 
transmitted  by  covered  entity,  and 
thereby  protected  by  this  rule.  For 
additional  discussion  of  protected 
health  information  and  individually 
identifiable  health  information,  see  the 
descriptive  summary  of  §  164.501. 

Comment:  A  few  commenters 
remarked  that  the  federal  government 
has  no  right  to  access  or  control  any 
medical  records  and  that  HHS  must  get 
consent  in  order  to  store  or  use  any 
individually  identifiable  health 
information. 

Response:  We  understand  the 
commenters'  concern.  It  is  not  our 
intent,  nor  do  we  through  this  rule 
create  any  government  right  of  access  to 
medical  records,  except  as  needed  to 
investigate  possible  violations  of  the 
rule.  Some  government  programs,  such 
as  Medicare,  are  authorized  under  other 
law  to  gain  access  to  certain  beneficiary 
records  for  administrative  purposes. 
However,  these  programs  are  covered  by 
the  rule  and  its  privacy  protections 
apply. 

Comment:  Some  commenters  asked  us 
to  clarifv"  how  schools  would  be  treated 
by  the  rule.  Some  of  these  commenters 
worried  that  privacy  would  be 
compromised  if  schools  were  exempted 
from  the  provisions  of  the  final  rule. 
Other  commenters  thought  that  school 
medical  records  were  included  in  the 
provisions  of  the  NPRM. 

Response:  We  agree  with  the  request 
for  clarification  and  provide  guidance 
regarding  the  treatment  of  medical 
records  in  schools  in  the  "Relationship 
to  Other  Federal  Laws"  preamble 
discussion  of  FERPA.  which  governs  the 
privacy  of  education  records. 

Comment:  One  commenter  was 
concerned  that  only  some  information 
from  a  medical  chart  would  be  included 
as  covered  information.  The  commenter 
was  especially  concerned  that 
transcribed  material  might  not  be 
considered  covered  information. 
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Response:  As  stated  above,  all 
individually  identifiable  health 
information  in  any  form,  including 
transcribed  or  oral  information, 
maintained  or  transmitted  by  a  covered 
entity  is  covered  under  the  provisions  of 
the  final  rule. 

Comment:  In  response  to  our 
solicitation  of  comments  on  the  scope  of 
the  definition  of  protected  health 
information,  many  commenters  asked  us 
to  narrow  the  scope  of  the  proposed 
definition  to  include  only  information 
in  electronic  form.  Others  asked  us  to 
include  only  information  from  the 
HIPAA  standard  transactions. 

Response:  For  the  reasons  stated  by 
the  commenters  who  asked  us  to  expand 
the  proposed  definition,  we  reject  these 
comments.  We  reject  these  approaches 
for  additional  reasons,  as  well.  Limiting 
the  protections  to  electronic  information 
would,  in  essence,  protect  information 
only  as  long  as  it  remained  in  a 
computer  or  other  electronic  media;  the 
protections  in  the  rule  could  be  avoided 
simply  by  printing  out  the  information. 
This  approach  would  thus  result  in  the 
illusion,  but  not  the  reality,  of  privacy 
protections.  Limiting  protection  to 
information  in  HIPAA  transactions  has 
many  of  the  problems  in  the  proposed 
approach:  it  would  fail  to  protect 
significant  amounts  of  health 
information,  would  force  covered 
entities  to  figure  out  which  information 
had  and  had  not  been  in  such  a 
transaction,  and  could  cause  the 
administrative  burdens  the  commenters 
feared  would  result  from  protecting 
some  but  not  all  information. 

Comment:  A  few  commenters  asserted 
that  the  definition  of  protected  health 
information  should  explicitly  include 
"genetic"  information.  It  was  argued 
that  improper  disclosure  and  use  of 
such  information  could  have  a  profound 
impact  on  individuals  and  families. 

Response:  We  agree  that  the  definition 
of  protected  health  information  includes 
genetic  information  that  otherwise 
meets  the  statutory  definition.  But  we 
believe  that  singling  out  specific  types 
of  protected  health  information  for 
special  mention  in  the  regulation  text 
could  wrongly  imply  that  other  types 
are  not  included. 

Comment:  One  commenter 
recommended  that  the  definition  of 
protected  health  information  be 
modified  to  clarify  that  an  entity  does 
not  become  a  'covered  entity'  by 
providing  a  device  to  an  individual  on 
which  protected  health  information  may 
be  stored,  provided  that  the  company 
itself  does  not  store  the  individual's 
health  information," 

Response:  We  agree  with  the 
commenter's  analysis,  but  believe  the 


definition  is  sufficiently  clear  without  a 
specific  amendment  to  this  effect. 

Comment:  One  commenter 
recommended  that  the  definition  be 
amended  to  explicitly  exclude 
individually  identifiable  health 
information  maintained,  used,  or 
disclosed  pursuant  to  the  Fair  Credit 
Reporting  Act,  as  amended,  15  U.S.C. 
1681.  It  was  stated  that  a  disclosure  of 
payment  history  to  a  consumer 
reporting  agency  by  a  covered  entity 
should  not  be  considered  protected 
health  information.  Another  commenter 
recommended  that  health  information, 
billing  information,  and  a  consumer's 
credit  history  be  exempted  from  the 
definition  because  this  flow  of 
information  is  regulated  bv  both  the  Fair 
Credit  Reporting  Act  (FCRA)  and  the 
Fair  Debt  Collection  Practices  Act 
(FDCPA). 

Response:  We  disagree.  To  the  extent 
that  such  information  meets  the 
definition  of  protected  health 
information,  it  is  covered  by  this  rule. 
These  statutes  are  designed  to  protect 
financial,  not  health,  information. 
Further,  these  statutes  primarily 
regulate  entities  that  are  not  covered  by 
this  rule,  minimizing  the  potential  for 
overlap  or  conflict.  The  protections  in 
this  rule  are  more  appropriate  for 
protecting  health  information.  However, 
we  add  provisions  to  the  definition  of 
payment  which  should  address  these 
concerns.  See  the  definition  of 
'payment'  in  §164.501. 

Comment:  An  insurance  company 
recommended  that  the  rule  require  that 
medical  records  containing  protected 
health  information  include  a  notation 
on  a  cover  sheet  on  such  records. 

Response:  Since  we  have  expanded 
the  scope  of  protected  health 
information,  there  is  no  need  for 
covered  entities  to  distinguish  among 
their  records,  and  such  a  notation  is  not 
needed.  This  uniform  coverage 
eliminates  the  mixed  record  problem 
and  resultant  potential  for  confusion. 

Comment:  A  government  agency 
requested  clarification  of  the  definition 
to  address  the  status  of  information  that 
flows  through  dictation  services. 

Response:  A  covered  entity  may 
disclose  protected  health  information 
for  transcription  of  dictation  under  the 
definition  of  health  care  operations, 
which  allows  disclosure  for  "general 
administrative  "  functions.  We  view- 
transcription  and  clerical  ser\'ices 
generally  as  part  of  a  covered  entity's 
general  administrative  functions.  An 
entity  transcribing  dictation  on  behalf  of 
a  covered  entity  meets  this  rule's 
definition  of  business  associate  and  may 
receive  protected  health  information 
under  a  business  associate  contract  with 


the  covered  entity  and  subject  to  the 
other  requirements  of  the  rule. 

Comment:  A  commenter 
recommended  that  information 
transmitted  for  employee  drug  testing  be 
exempted  from  the  definition. 

Response:  We  disagree  that  is 
necessary  to  specifically  exclude  such 
information  from  the  definition  of 
protected  health  information.  If  a 
covered  entity  is  involved,  triggering 
this  rule,  the  employer  may  obtain 
authorization  from  the  individuals  to  be 
tested.  Nothing  in  this  rule  prohibits  an 
employer  from  requiring  an  employee  to 
provide  such  an  authorization  as  a 
condition  of  employment. 

Comment:  A  few  commenters 
addressed  our  proposal  to  exclude 
individually  identifiable  health 
information  in  education  records 
covered  by  FERPA.  Some  expressed 
support  for  the  exclusion.  One 
commenter  recommended  adding 
another  exclusion  to  the  definition  for 
the  treatment  records  of  students  who 
attend  institutions  of  post  secondary 
education  or  who  are  18  years  old  or 
older  to  avoid  confusion  with  rules 
under  FERPA.  Another  commenter 
suggested  that  the  definition  exclude 
health  information  of  participants  in 
"Job  Corps  programs"'  as  it  has  for 
educational  records  and  inmates  of 
correctional  facilities. 

Response:  We  agree  with  the 
commenter  on  the  potential  for 
confusion  regarding  records  of  students 
who  attend  post-secondary  schools  or 
who  are  over  18.  and  therefore  in  the 
final  rule  we  exclude  records  defined  at 
20  U.S.C.  1232g(a)(4)(BKiv)  from  the 
definition  of  protected  health 
information.  For  a  detailed  discussion  of 
this  change,  refer  to  the  "Relationship  to 
Other  Federal  Laws"  section  of  the 
preamble.  We  find  no  similar  reason  to 
exclude  ""lob  Corps  programs"  from  the 
requirements  of  this  regulation. 

Comment:  Some  commenters  voiced 
support  for  the  exclusion  of  the  records 
of  inmates  from  the  definition  of 
protected  health  information, 
maintaining  that  correctional  agencies 
have  a  legitimate  need  to  share  some 
health  information  internally  without 
authorization  between  health  ser\"ice 
units  in  various  facilities  and  for 
purposes  of  custody  and  security.  Other 
commenters  suggested  that  the  proposed 
exclusion  be  extended  to  individually 
identifiable  health  information:  created 
by  covered  entities  providing  sen'ices  to 
inmates  or  detainees  under  contract  to 
such  facilities;  of  "former"  inmates:  and 
of  persons  who  are  in  the  custody  of  law- 
enforcement  officials,  such  as  the 
United  States  Marshals  Service  and 
local  police  agencies.  They  stated  that 
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corrections  and  detention  fat  ilities  must 
be  able  to  share  infurmati(jn  with  law 
enforcement  agencies  such  as  the 
United  States  Marshals  Service,  the 
Immigration  and  Naturalization 
Serv'ices.  county  jails,  and  U.S. 
Probation  Offices. 

Another  commenter  said  that  there  is 
a  need  to  have  access  to  records  of 
individuals  in  community  custody  and 
explained  that  these  individuals  are  still 
under  the  control  of  the  state  or  local 
government  and  the  need  for  immediate 
access  to  records  for  inspections  and/or 
drug  testing  is  necessary. 

A  number  of  commenters  were 
opposed  to  the  proposed  exclusion  to 
the  definition  of  protected  health 
information,  arguing  that  the  proposal 
was  too  sweeping.  Commenters  stated 
that  while  access  without  consent  is 
acceptable  for  some  purposes,  it  is  not 
acceptable  in  all  circumstances.  Some  of 
these  commenters  concurred  with  the 
sharing  of  health  care  information  with 
other  medical  facilities  when  the  inmate 
is  transferred  for  treatment.  These 
commenters  recommended  that  we 
delete  the  exception  for  lails  and  prisons 
and  substitute  specific  language  about 
what  information  could  be  disclosed 
and  the  limited  circumstances  or 
purposes  for  which  such  disclosures 
could  occur. 

Others  recommended  omission  of  the 
proposed  exclusion  entirely,  arguing 
that  excluding  this  information  from 
prtitection  sends  the  message  that,  with 
respect  to  this  population,  abuses  do  not 
matter.  Commenters  argued  that  inmates 
and  detainees  have  a  right  to  privacy  of 
medical  records  and  that  individually 
identifiable  health  informatujn  obtained 
in  these  settings  can  be  misused,  eg., 
when  communicated  indiscriminately, 
health  information  can  trigger  assaults 
on  individuals  with  stigmatized 
conditions  by  fellow  inmates  or 
detainees.  It  can  also  lead  to  the  denial 
of  privileges,  or  inappropriately 
influence  the  deliberations  of  bodies 
such  as  parole  boards. 

A  number  of  commenters  explicitly 
took  issue  with  the  exclusion  relative  to 
individuals,  and  in  particular  youths, 
with  serious  mental  illness,  seizure 
disorders,  and  emotional  or  substance 
abuse  disorders.  They  argued  that  these 
individuals  come  in  contact  with 
criminal  justice  authorities  as  a  result  of 
behaviors  stemming  directly  from  their 
illness  and  assert  that  these  provisions 
will  cause  serious  problems.  They  argue 
that  disclosing  the  fact  that  an 
individual  was  treated  for  mental  illness 
while  incarcerated  could  seriously 
impair  the  individuals  reintegration 
into  the  community.  Commenters  stated 
that  such  disclosures  could  put  the 


iiidn  idual  or  family  members  at  risk  of 
disc  riinination  by  employers  and  in  the 
community  at  large. 

Some  commenters  asserted  that  the 
rule  should  be  amended  to  prohibit  jails 
and  prisons  from  disclosing  private 
medical  information  of  individuals  who 
have  betm  discharged  from  these 
facilities.  They  argued  that  such 
disclosures  may  seriously  impair 
individuals'  rehabilitation  into  society 
and  subject  them  to  disc:rimination  as 
thev  attempt  to  re-establish  acceptance 
in  the  community. 

Response:  We  find  commenters' 
arguments  against  a  blanket  exemption 
from  privacy  protection  for  inmates 
persuasive.  We  agree  health  information 
in  these  settings  may  be  misused,  which 
consequently  poses  many  risks  to  the 
inmate  or  detainee  and  in  some  cases, 
their  families  as  described  above  by  the 
commenters  Accordingly,  we  delete 
this  exception  from  the  definition  of 
■protettcd  health  information"  in  the 
final  rule  The  final  rule  c:onsiders 
individually  identifiable  health 
information  of  individuals  who  are 
prisoners  and  detainees  to  be  protected 
health  information  to  the  extent  that  it 
meets  the  definition  and  is  maintained 
or  transmitted  by  a  covered  entity. 

At  the  same  time,  we  agree  with  those 
commenters  who  explained  that 
correctional  facilities  have  legitimate 
needs  for  use  and  sharing  of 
individuallv  identifiable  health 
information  inmates  without 
authorization.  Therefore,  we  add  a  new 
provision  (§  164.512(kK5))  that  permits 
a  covered  entity  to  disclose  protected 
health  information  about  inmates 
without  individual  consent, 
authorization,  or  agreement  to 
correctional  institutions  for  specified 
health  care  and  other  custodial 
purposes,  For  example,  covered  entities 
are  permitted  to  disclose  for  the 
purposes  of  pnjviding  health  care  to  the 
individual  who  is  the  inmate,  or  for  the 
health  and  safety  of  other  inmates  or 
officials  and  employees  of  the  facility. 
In  addition,  a  covered  entity  may 
disclose  protectee]  health  information  as 
necessary  for  the  administration  and 
maintenance  of  the  safety,  security,  and 
good  order  of  the  institution.  See  the 
preamble  discussion  of  the  specific 
requirements  at  «j  164.51 2(k)(5),  as  well 
as  discussion  of  certain  limitaticms  on 
the  rights  of  individuals  who  are 
inmates  with  regard  to  their  protected 
health  information  at  ^f!)  164.506, 
164.520.  164  524.  and  164.528. 

We  also  provide  the  following 
clarifications.  Covered  entities  that 
provide  services  to  inmates  under 
contract  to  correctional  institutions 
must  treat  protected  health  information 


about  inmates  in  accordance  with  this 
rule  and  are  permitted  to  use  and 
disclose  such  information  to 
correctional  institutions  as  allowed 
under  §  164. 512(k)(5). 

As  to  former  inmates,  the  final  rule 
considers  such  persons  who  are  released 
on  parole,  probation,  supervised  release, 
or  are  otherwise  no  longer  in  custody, 
to  be  individuals  who  are  not  inmates. 
Therefore,  the  permissible  disclosure 
provision  at  §  164.512(k)(5)  does  not 
apply  in  such  cases.  Instead,  a  covered 
entity  must  apply  privacy  protections  to 
the  protected  health  information  about 
former  inmates  in  the  same  manner  and 
to  the  same  extent  that  it  protects  the 
protected  health  information  of  other 
individuals.  In  addition,  individuals 
who  are  former  inmates  hold  the  same 
rights  as  all  other  individuals  under  the 
rule. 

As  to  individuals  in  community 
custody,  the  final  rule  considers  irunates 
to  be  those  individuals  who  are 
incarcerated  in  or  otherwise  confined  to 
a  correctional  institution.  Thus,  to  the 
extent  that  community  custody  confines 
an  individual  to  a  particular  facility, 
§  164. 512(k)(5l  is  applicable. 

Psychotherapy  Notes 

Comment:  Some  commenters  thought 
the  definition  of  psychotherapy  notes 
was  contrary  to  standard  practice.  They 
claimed  that  reports  of  psychotherapy 
are  typically  part  of  the  medical  record 
and  that  psychologists  are  advised,  for 
ethical  reasons  and  liability  risk 
management  purposes,  not  to  keep  two 
separate  sets  of  notes.  Others 
acknowledged  that  therapists  may 
maintain  separate  notations  of  therapy 
sessions  for  their  own  purpose.  These 
commenters  asked  that  we  make  clear 
that  psychotherapy  notes,  at  least  in 
summary  form,  should  be  included  in 
the  medical  record.  Many  plans  and 
providers  expressed  concern  that  the 
proposed  definition  would  encourage 
the  creation  of  "shadow"  records  which 
may  be  dangerous  to  the  patient  and 
may  increase  liability  for  the  health  care 
providers.  Some  commenters  claimed 
that  psychotherapy  notes  contain 
information  that  is  often  essential  to 
treatment. 

Response:  We  conducted  fact-finding 
with  providers  and  other  knowledgeable 
parties  to  determine  the  standard 
practice  of  psychotherapists  and 
determined  that  only  some 
psvchotherapists  keep  separate  files 
with  notes  pertaining  to  psychotherapy 
sessions.  These  notes  are  often  referred 
to  as  "process  notes."  distinguishable 
from  "progress  notes,"  "the  medical 
record,"  or  "official  records.  "  These 
process  notes  capture  the  therapist's 
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impressions  about  the  patient,  contain 
details  of  the  psychotherapy 
conversation  considered  to  be 
inappropriate  for  the  medical  record, 
and  are  used  by  the  provider  for  futiire 
sessions.  We  were  told  that  process 
notes  are  often  kept  separate  to  limit 
access,  even  in  an  electronic  record 
system,  because  they  contain  sensitive 
information  relevant  to  no  one  other 
than  the  treating  provider.  These 
separate  "process  notes"  are  what  we 
are  calling  "psychotherapy  notes." 
Summary  information,  such  as  the 
current  state  of  the  patient,  sjnnptoms, 
summary  of  the  theme  of  the 
psychotherapy  session,  diagnoses, 
medications  prescribed,  side  effects,  and 
any  other  information  necessary  for 
treatment  or  payment,  is  always  placed 
in  the  patient's  medical  record. 
Information  from  the  medical  record  is 
routinely  sent  to  insurers  for  payment. 

Comment:  Various  associations  and 
their  constituents  asked  that  the 
exceptions  for  psychotherapy  notes  be 
extended  to  health  care  information 
from  other  health  care  providers.  These 
commenters  argued  that 
psychotherapists  are  not  the  only 
providers  or  even  the  most  likely 
providers  to  discuss  sensitive  and 
potentially  embarrassing  issues,  as 
treatment  and  coiuiseUng  for  mental 
health  conditions,  drug  abuse,  HTV/ 
AIDS,  and  sexual  problems  are  often 
provided  outside  of  the  traditional 
psychiatric  settings.  One  writer  stated, 
"A  prudent  health  care  provider  will 
always  assess  the  past  and  present 
psychiatric  medical  history  and 
symptoms  of  a  patient." 

Many  commenters  believed  that  the 
psychotherapy  notes  should  include 
frequencies  of  treatment,  results  of 
clinical  tests,  and  summary  of  diagnosis, 
functional  status,  the  treatment  plan, 
symptoms,  prognosis  and  progress  to 
date.  They  claimed  that  this  information 
is  highly  sensitive  and  should  not  be 
released  without  the  individual's 
written  consent,  except  in  cases  of 
emergency.  One  commenter  suggested 
listing  the  types  of  mental  health 
information  that  can  be  requested  by 
third  party  payors  to  make  payment 
determinations  and  defining  the 
meaning  of  each  term. 

Response:  As  discussed  above  and  in 
the  NPRM,  the  rationale  for  providing 
special  protection  for  psychotherapy 
notes  is  not  only  that  they  contain 
particularly  sensitive  information,  but 
also  that  they  are  the  personal  notes  of 
the  therapist,  intended  to  help  him  or 
her  recall  the  therapy  discussion  and  are 
of  little  or  no  use  to  others  not  involved 
in  the  therapy.  Information  in  these 
notes  is  not  intended  to  commimicate 


to,  or  even  be  seen  by,  persons  other 
than  the  therapist.  Although  all 
psychotherapy  information  may  be 
considered  sensitive,  we  have  limited 
the  definition  of  psychotherapy  notes  to 
only  that  information  that  is  kept 
separate  by  the  provider  for  his  or  her 
own  purposes.  It  does  not  refer  to  the 
medical  record  and  other  sources  of 
information  that  would  normally  be 
disclosed  for  treatment,  payment,  and 
health  care  operations. 

Comment:  One  commenter  was 
particularly  concerned  that  the  use  of 
the  term  "counseling"  in  the  definition 
of  psychotherapy  notes  would  lead  to 
confusion  because  coimseling  and 
psychotherapy  are  different  disciplines. 

Response:  In  the  final  rule,  we 
continue  to  use  the  term  "counseling  ' 
in  the  definition  of  "psychotherapy." 
During  our  fact-finding,  we  learned  that 
"counseling"  had  no  commonly  agreed 
upon  definition,  but  seemed  to  be 
widely  understood  in  practice.  We  do 
not  intend  to  limit  the  practice  of 
psychotherapy  to  any  specific 
professional  disciplines. 

Comment:  One  commenter  noted  that 
the  public  mental  health  system  is 
increasingly  being  called  upon  to 
integrate  and  coordinate  services  among 
other  providers  of  mental  heeilth 
services  and  they  have  developed  an 
integrated  electronic  medical  record 
system  for  state-operated  hospitals,  part 
of  which  includes  psychotherapy  notes, 
and  which  cannot  be  easily  modified  to 
provide  different  levels  of 
confidentiality.  Another  commenter 
recommended  allowing  use  or 
disclosure  of  psychotherapy  notes  by 
members  of  an  integrated  health  care 
facility  as  well  as  the  originator. 

Response:  The  final  rule  makes  it 
clear  that  any  notes  that  are  routinely 
shared  with  others,  whether  as  part  of 
the  medical  record  or  otherwise,  are,  by 
definition,  not  psychotherapy  notes,  as 
we  have  defined  them.  To  qualify  for 
the  definition  and  the  increased 
protection,  the  notes  must  be  created 
and  maintained  for  the  use  of  the 
provider  who  created  them  i.e.,  the 
originator,  and  must  not  be  the  only 
source  of  any  information  that  would  be 
critical  for  the  treatment  of  the  patient 
or  for  getting  payment  for  the  treatment. 
The  types  of  notes  described  in  the 
comment  wouJd  not  meet  oiu-  definition 
for  psychotherapy  notes. 

Comment:  Many  providers  expressed 
concern  that  if  psychotherapy  notes 
were  maintained  separately  from  other 
protected  health  information,  other 
health  providers  involved  in  the 
individual's  care  would  be  unable  to 
treat  the  patient  properly.  Some 
recommended  that  if  the  patient  does 


not  consent  to  sharing  of  psychotherapy 
notes  for  treatment  purposes,  the 
treating  provider  should  be  allowed  to 
decline  to  treat  the  patient,  providing  a 
referral  to  another  provider. 

Response:  The  final  rule  retains  the 
policy  that  psychotherapy  notes  be 
separated  from  the  remainder  of  the 
medical  record  in  order  to  receive 
additional  protection.  We  based  this 
decision  on  conversations  with  mental 
health  providers  who  have  told  us  that 
information  that  is  critical  to  the 
treatment  of  individuals  is  normally 
maintained  in  the  medical  record  and 
that  psychotherapy  notes  are  used  by 
the  provider  who  created  them  and 
rarely  for  other  purposes.  A  strong  part 
of  the  rationale  for  the  special  treatment 
of  psychotherapy  notes  is  that  they  are 
the  persona]  notes  of  the  treating 
provider  and  are  of  little  or  no  use  to 
others  who  were  not  present  at  the 
session  to  which  the  notes  refer. 

Comment:  Several  commenters 
requested  that  we  clarify  that  the 
information  contained  in  psychotherapy 
notes  is  being  protected  under  the  rule 
and  not  the  notes  themselves.  They 
were  concerned  that  the  protection  for 
psychotherapy  notes  would  not  be 
meaningful  if  health  plans  could 
demand  the  same  information  in  a 
different  format. 

Response:  This  rule  provides  special 
protection  for  the  information  in 
psychotherapy  notes,  but  it  does  not 
extend  that  protection  to  the  same 
information  that  may  be  found  in  other 
locations.  We  do  not  require  the  notes 
to  be  in  a  particular  format,  such  as 
hand-written.  They  may  be  typed  into  a 
word  processor,  for  example.  Copying 
the  notes  into  a  different  format,  per  se, 
would  not  allow  the  information  to  be 
accessed  by  a  health  plan.  However,  the 
requirement  that  psychotherapy  notes 
be  kept  separate  from  the  medical 
record  and  solely  for  the  use  of  the 
provider  who  created  them  means  that 
the  special  protection  does  not  apply  to 
the  same  information  in  another 
location. 

Public  Health  Authority 

Comment:  A  number  of  the  comments 
called  for  the  elimination  of  all 
permissible  disclosures  without 
authorization,  and  some  specifically 
cited  the  public  health  section  and  its 
hberal  definition  of  public  health 
authority  as  an  inappropriately  broad 
loophole  that  would  allow  unfettered 
access  to  private  medical  information  by 
various  government  authorities. 

Other  commenters  generally 
supported  the  provision  allowing 
disclosure  to  public  health  authorities 
and  to  non-governmental  entities 
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authorized  bv  law  to  carrv'  out  public 
health  activities  They  further  supported 
the  broad  definition  of  publu  health 
duthonty  and  the  reliance  nn  broad  legal 
or  regulatory  authority  bv  public  health 
entities  although  explicit  authorities 
were  preferable  and  belter  informed  the 
public. 

Rfsponse  in  response  to  comments 
arguing  that  the  provision  is  too  broad, 
we  note  that  section  11 78(b)  of  the  Act. 
as  explained  in  the  NTR.M.  explicitly 
carves  out  protection  for  state  public 
health  laws  This  provision  states  that: 
•■[Njothing  in  this  part  shall  be 
construed  to  invalidate  or  limit  the 
authority,  power,  or  procedures 
established  under  any  law  providing  for 
the  reporting  of  disease  or  injury,  child 
abuse,  birth  or  death,  public  health 
surveillance,  or  public  health 
investigation  or  inter\ention."  In  light 
of  this  broad  Congressional  mandate  not 
to  interfere  with  current  public  health 
practices,  we  believe  the  broad 
definition  of    public  health  authority" 
is  appropriate  to  achieve  that  end. 

Comment  Some  commenters  said  that 
they  performed  public  health  activities 
in  analyzing  data  and  information. 
These  comments  suggested  that 
activities  conducted  by  provider  and 
health  plan  organizations  that  compile 
and  compare  data  for  benchmarking 
performance,  monitoring,  utilization, 
and  determining  the  health  needs  of  a 
given  market  should  be  included  as  part 
of  the  public  health  exemption.  One 
conunenter  recommended  amending  the 
regulation  to  permit  covered  entities  to 
disclose  protected  health  information  to 
private  organizations  for  public  health 
reasons 

Response:  We  disagree  that  such  a 
change  should  be  made.  In  the  absence 
of  some  nexus  to  a  government  public 
health  authority  or  other  underlying 
legal  authority,  covered  entities  would 
have  no  basis  for  determining  which 
data  collections  are  "legitimate"  and 
how  the  confidentiality  of  the 
information  will  be  protected.  In 
addition,  the  public  health  functions 
carved  out  for  special  protection  by 
Congress  are  explicitly  limited  to  those 
established  by  law. 

Comment  Two  commenters  asked  for 
additional  clarification  as  to  whether 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  and  the  Mine 
Safety  and  Health  Administration 
(MSHA)  would  be  considered  public 
health  authorities  as  indicated  in  the 
preamble.  They  suggested  specific 
language  for  the  final  rule.  Commenters 
also  suggested  that  we  specify  that  states 
operating  OSH.^-approved  programs 
also  are  considered  public  health 
authorities.  One  comment  applauded 


the  Secretary's  recognition  of  OSHA  as 
both  a  health  oversight  agency  and 
public  health  authority  It  suggested 
adding  OSHA-approved  programs  that 
operate  in  states  to  the  list  of  entities 
included  in  these  categories.  In 
addition,  the  comment  requested  the 
final  regulation  specifically  mention 
these  entities  in  the  text  of  the 
regulation  as  well. 

Response  We  agree  that  OSHA. 
MSHA  and  their  state  equivalents  are 
public  health  authorities  when  carrying 
out  their  activities  related  to  the  health 
and  safety  of  workers.  We  do  not 
specificailv  reference  anv  agencies  in 
the  regulatory  definition,  because  the 
definition  of  public  health  authority  and 
this  preamble  sufficiently  address  this 
issue.  As  defined  in  the  final  rule,  the 
definition  of  'public  health  authority" 
at  <!(  lt)4.501  continues  to  include  OSHA 
as  a  public  health  authority.  State 
agencies  or  authorities  responsible  for 
public  health  matters  as  part  of  their 
official  mandate,  such  as  OSHA- 
approved  programs,  also  come  within 
this  definition.  See  discussion  of 
§  164  512tb)  below.  We  have  refrained, 
however,  from  listing  specific  agencies 
and  have  retained  a  general  descriptive 
definition. 

Comments:  Several  commenters 
recommended  expanding  the  definition 
of  public  health  authority  to  encompass 
other  governmental  entities  that  may 
collect  and  hold  health  data  as  part  of 
their  official  duties  One  recommended 
c  hanging  the  definition  of  public  health 
authority  to  read  as  follows:  Public 
health  authority  means  an  agency  or 
authority  *    ♦    *  that  is  responsible  for 
public  health  matters  or  the  collection 
of  health  data  as  part  of  its  official 
mandate 

Response:  We  do  not  adopt  this 
recommendation.  The  public  health 
provision  is  not  intended  to  cover 
agencies  that  are  not  responsible  for 
public  health  matters  but  that  may  in 
the  course  of  their  responsibilities 
collect  health-related  information. 
Disclosures  to  such  authorities  may  be 
permissible  under  other  provision  of 
this  rule. 

Comment:  Many  commenters  asked 
us  to  include  a  formal  definition  of 
"required  by  law"  incorporating  the 
material  noted  in  this  preamble  and 
additional  suggested  disclosures. 

Response  We  agree  generally  and 
modih-  the  definition  accordingly.  See 
discussion  above. 

Research 

Comment:  We  received  many 
c  omments  from  supporting  the 
proposed  definition  of  "research." 
These  commenters  agreed  that  the 


definition  of  "research"  should  be  the 
same  as  the  definition  in  the  Common 
Rule.  These  commenters  argued  that  it 
was  important  that  the  definition  of 
"research"  be  consistent  with  the 
Common  Rule's  definition  to  ensure  the 
coherent  oversight  of  medical  research. 
In  addition,  some  of  these  commenters 
also  supported  this  definition  because 
they  believed  it  was  already  well- 
understood  by  researchers  and  provided 
reasonably  clear  guidance  needed  to 
distinguish  between  research  and  health 
care  operations. 

Some  commenters,  believed  that  the 
NPRM's  definition  was  too  narrow. 
Several  of  these  commenters  agreed  that 
the  Common  Rule's  definition  should  be 
adopted  in  the  final  rule,  but  argued  that 
the  proposed  definition  of 
"generalizable  knowledge"  within  the 
definition  of  "research,"  which  limited 
generalizable  knowledge  to  knowledge 
that  is  "related  to  health."  was  too 
narrow.  For  example,  one  commenter 
stated  that  gun  shot  wound,  spousal 
abuse,  and  other  kinds  of  information 
from  emergency  room  statistics  are  often 
used  to  conduct  research  with 
ramifications  for  social  policy,  but  may 
not  be  "related  to  health."  Several  of 
these  commenters  recommended  that 
the  definition  of  research  be  revised  to 
delete  the  words  "related  to  health." 
Additional  commenters  who  argued  that 
the  definition  was  too  narrow  raised  the 
following  concerns:  the  difference 
between  "research  "  and  '"health  care 
operations  "  is  irrelevant  from  the 
patients'  perspective,  and  therefore,  the 
proposed  rule  should  have  required 
documentation  of  approval  by  an  IRB  or 
privacy  board  before  protected  health 
information  could  be  used  or  disclosed 
for  either  of  these  purposes,  and  the 
proposed  definition  was  too  limited 
because  it  did  not  capture  research 
conducted  by  non-profit  entities  to 
ensure  public  health  goals,  such  as 
disease-specific  registries, 

Commenters  who  argued  that  the 
definition  was  too  broad  recommended 
that  certain  activities  should  be 
explicitly  excluded  from  the  definition. 
In  general,  these  commenters  were 
concerned  that  if  certain  activities  were 
considered  to  be  "research"  the  rule's 
research  requirements  would  represent 
a  problematic  level  of  regulation  on 
industr\'  initiatives.  Some  activities  that 
these  commenters  recommended  be 
explicitly  excluded  from  the  definition 
of  "research  "  included:  marketing 
research,  health  and  productivity 
management,  quality  assessment  and 
improvement  activities,  and  internal 
research  conducted  to  improve  health. 

Response:  We  agree  that  the  final 
rule's  definition  of  ""research""  should  be 
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consistent  with  the  Common  Rule's 
definition  of  this  term.  We  also  agree 
that  our  proposal  to  limit  "generalizable 
knowledge"  to  knowledge  that  is 
"related  to  health,"  and  "knowledge 
that  could  be  applied  to  populations 
outside  of  the  population  served  by  the 
covered  entity,"  was  too  narrow. 
Therefore,  in  the  final  rule,  we  retain 
the  Common  Rule's  definition  of 
"research"  and  eliminate  the  further 
elaboration  of  "generalizable 
knowledge,"  We  understeuid  knowledge 
to  be  generalizable  when  it  can  be 
applied  to  either  a  population  inside  or 
outside  of  the  population  served  by  the 
covered  entity.  Therefore,  knowledge 
may  be  "generalizable"  even  if  a 
research  study  uses  only  the  protected 
health  information  held  within  a 
covered  entity,  and  the  results  are 
generalizable  only  to  the  population 
served  by  the  covered  entity.  For 
example,  generalizable  knowledge  could 
be  generated  from  a  study  conducted  by 
the  HCFA,  using  only  Medicare  data 
held  by  HCFA,  even  if  the  knowledge 
gained  from  the  research  study  is 
applicable  only  to  Medicare 
beneficiaries. 

We  rejected  the  other  arguments 
claiming  that  the  definition  of 
"research"  was  either  too  narrow  or  too 
broad.  While  we  agree  that  it  is 
sometimes  difficult  to  distinguish 
between  "research"  and  "health  care 
operations,"  we  disagree  that  the 
difference  between  these  activities  is 
irrelevant  from  the  patients'  perspective. 
We  believe,  based  on  many  of  the 
comments,  that  individuals  expect  that 
individually  identifiable  health 
information  about  themselves  will  be 
used  for  health  care  operations  such  as 
reviewing  the  competence  or 
qualifications  of  health  care 
professionals,  evaluating  provider  and 
plan  performance,  and  improving  the 
quality  of  care.  A  large  number  of 
commenters,  however,  indicated  that 
they  did  not  expect  that  individually 
identifiable  health  information  about 
themselves  would  be  used  for  research 
purposes  without  their  authorization. 
Therefore,  we  retain  more  stringent 
protections  for  research  disclosures 
without  patient  authorization. 

We  also  disagree  with  the  conunenters 
who  were  concerned  that  the  proposed 
definition  was  too  limited  because  it  did 
not  capture  research  conducted  by  non- 
profit entities  to  ensure  public  health 
goals,  such  as  disease-specific  registries. 
Such  activities  conducted  by  either  non- 
profit or  for-profit  entities  could  meet 
the  rule's  definition  of  research,  and 
therefore  are  not  necessarily  excluded 
from  this  definition. 


We  also  disagree  with  many  of  the 
commenters  who  argued  that  certain 
activities  should  be  explicitly  excluded 
'from  the  definition  of  research.  We 
found  no  persuasive  evidence  that, 
when  particular  activities  are  also 
systematic  investigations  designed  to 
contribute  to  generalizable  knowledge, 
they  should  he  treated  any  different 
from  other  such  activities. 

We  are  aware  that  the  National 
Bioethics  Advisorv'  Commission  (NBAC) 
is  currently  assessing  the  Common 
Rule's  definition  of  "research"  as  part  of 
a  report  they  are  developing  on  the 
implementation  and  adequacy  of  the 
Common  Rule.  Since  we  agree  that  a 
consistent  definition  is  important  to  the 
conduct  and  oversight  of  research,  if  the 
Common  Rule's  definition  of  "research" 
is  modified  in  the  future,  the 
Department  of  Health  and  Human 
Services  will  consider  whether  the 
definition  should  also  be  modified  for 
this  subpart. 

Comment:  Some  commenters  urged 
the  Department  to  establish  precise 
definitions  for  "'health  care  operations  " 
and  "research"  to  provide  clear 
guidance  to  covered  entities  and 
adequate  privacy  protections  for  the 
subjects  of  the  information  whose 
information  is  disclosed  for  these 
purposes.  One  commenter  supported 
the  definition  of  "research"  proposed  in 
the  NPRM,  but  was  concerned  about  the 
"crossover"  from  data  analyses  that 
begin  as  health  care  operations  but  later 
become  ""research"  because  the 
analytical  results  are  of  such  importance 
that  they  should  be  shared  through 
publication,  thereby  contributing  to 
generalizable  knowledge.  To  distinguish 
between  the  definitions  of  "health  care 
operations"  and  "research, '"  a  few 
commenters  recommended  that  the  rule 
make  this  distinction  based  upon 
whether  the  activity  is  a  "use  "  or  a 
"disclosure,"  These  commenters 
recommend  that  the  "use"  of  protected 
health  information  for  research  without 
patient  authorization  should  he  exempt 
from  the  proposed  research  provisions 
provided  that  protected  health 
information  was  not  disclosed  in  the 
final  analysis,  report,  or  publication. 

Response:  We  agree  with  commenters 
that  at  times  it  may  be  difficult  to 
distinguish  projects  that  are  health 
operations  and  projects  that  are 
research.  We  note  that  this  ambiguity 
exists  today,  and  disagree  that  we  can 
address  this  issue  with  more  precise 
definitions  of  research  and  health  care 
operations.  Today,  the  issue  is  largely 
one  of  intent.  Under  the  Common  Rule, 
the  ethical  and  regulator^'  obligations  of 
the  researcher  stem  from  the  intent  of 
the  activity.  We  follow  that  approach 


here.  If  such  a  project  is  a  systematic 
investigation  that  designed  to  develop 
or  contribute  to  generalizable 
knowledge,  it  is  considered  to  be 
"research."  not  "health  care 
operations." 

In  some  instances,  the  primary 
purpose  of  the  activity  may  change  as 
preliminan.-  results  are  analyzed.  An 
activity  that  was  initiated  as  an  internal 
outcomes  evaluation  may  produce 
information  that  could  be  generalized.  If 
the  purpose  of  a  study  changes  and  the 
covered  entity  does  intend  to  generalize 
the  results,  the  covered  entity  should 
document  the  fact  as  evidence  that  the 
activity  was  not  subject  to  §  1 64.51 2(i} 
of  this  rule. 

We  understand  that  for  research  that 
is  subject  to  the  Common  Rule,  this  is 
not  the  case.  The  Office  for  Human 
Research  Protection  interprets  45  CFR 
part  46  to  require  IRB  review  as  soon  as 
an  activity  meets  the  definition  of 
research,  regardless  of  whether  the 
activity  began  as  "health  care 
operations"  or  '"public  health,"  for 
example.  The  final  rule  does  not  affect 
the  Office  of  Human  Research 
Protection's  interpretation  of  the 
Common  Rule. 

We  were  not  persuaded  that  an 
individuals  privacy  interest  is  of  less 
concern  when  covered  entities  use 
protected  health  information  for 
research  purposes  than  when  covered 
entities  disclose  protected  health 
information  for  research  purposes.  We 
do  not  agree  generally  that  internal 
activities  of  covered  entities  do  not 
potentially  compromise  the  privacy 
interests  of  individuals.  Many  persons 
within  a  covered  entity  may  have  access 
to  protected  health  information.  When 
the  activity  is  a  systematic  investigation, 
the  number  of  persons  who  may  be 
involved  in  the  records  review  and 
analysis  may  be  substantial.  We  believe 
that  IRB  or  privacy  board  approval  of 
the  waiver  of  authorization  will  provide 
important  privacy  protections  to 
individuals  about  whom  protected 
health  information  is  used  or  disclosed 
for  research.  If  a  covered  entity  wishes 
to  use  protected  health  information 
about  its  enrollees  for  research 
purposes,  documentation  of  an  IRBs'  or 
privacy  board's  assessment  of  the. 
privacy  impact  of  such  a  use  is  as 
important  as  if  the  same  research  study 
required  the  disclosure  of  protected 
health  information.  This  conclusion  is 
consistent  with  the  Common  Rules 
requirement  for  IRB  review  of  all  human 
subjects  research. 

Treatment 

Comment:  Some  commenters 
advocated  for  a  narrow  interpretation  of 


82626         Federal  Register/ Vol.  63.  No    250 /Thursday.  December  28.  2000 /Rules  and  Regulations 


treatment  that  applies  only  to  the 
individual  who  is  the  subject  of  the 
information.  Other  commenters  asserted 
that  treatment  should  be  broadly 
defined  when  activities  are  conducted 
bv  health  care  providers  to  improve  or 
maintain  the  health  of  the  patient.  A 
broad  interpretation  may  raise  concerns 
about  potential  misuse  of  information, 
but  too  limited  an  interpretation  will 
limit  beneficial  activities  and  further 
contribute  to  problems  in  patient 
compliance  and  medical  errors 

Response:  We  find  the  commenters 
arguments  for  a  broad  definition  of 
treatment  persuasive  Today,  health  care 
providers  consult  with  one  another, 
share  information  about  their 
e.xperience  w-ith  particular  therapies, 
seek  advice  about  how  to  handle  unique 
or  challenging  cases,  and  engage  in  a 
\ariety  of  other  discussions  that  help 
them  maintain  and  improve  the  qualitv 
of  care  they  provide.  Quality  of  care 
improves  when  providers  exchange 
information  about  treatment  successes 
and  failures.  These  activities  require 
sharing  of  protected  health  information 
We  do  not  intend  this  rule  to  interfere 
with  these  important  activities.  We 
therefore  define  treatment  broadly  and 
allow  use  and  disclosure  of  protected 
health  information  about  one  individual 
for  the  treatment  of  another  individual 

Under  this  definition,  only  health  lare 
providers  or  a  health  care  provider 
working  with  a  third  party  can  perform 
treatment  activities.  In  this  way,  we 
temper  the  breadth  of  the  definition  by 
limiting  the  scope  of  information 
sharing.  The  various  codes  of 
professional  ethics  also  help  assure  that 
information  sharing  among  providers  for 
treatment  purposes  will  be  appropriate 

We  note  that  poison  control  centers 
are  health  care  providers  for  purposes  of 
this  rule.  We  consider  the  counseling 
and  follow-up  consultations  provided 
by  poison  control  centers  with 
individual  providers  regarding  patient 
outcomes  to  be  treatment.  Therefore, 
poison  control  centers  and  other  health 
care  providers  can  share  protected 
health  information  about  the  treatment 
of  an  individual  without  a  business 
associate  contract. 

Comment:  Many  commenters 
suggested  that  "treatment  '  activities 
should  include  services  provided  to 
both  a  specific  individual  and  larger 
patient  populations  and  therefore  urged 
that  the  definition  of  treatment 
specifically  allow  for  such  activities, 
sometimes  referred  to  as  "disease 
management"  activities.  Some  argued 
that  an  analysis  of  an  overall  population 
is  integral  to  determining  which 
individuals  would  benefit  from  disease 
management  services.  Thus,  an  analysis 


of  health  care  claims  for  enrolled 
populations  enables  proactive  contact 
with  those  idenfifii'd  individuals  to 
notify  them  of  the  availability  of 
services.  Certain  commenters  noted  that 
"disease  management"  services 
provided  to  their  patient  populations, 
such  as  reminders  about  recommended 
tests  based  on  nationally  accepted 
clinical  guidelines,  are  integral 
components  of  quality  health  care. 

Response:  We  do  not  agree  that 
population  based  services  should  be 
considered  treatment  activities.  The 
definition  of  "treatment"  is  closely 
linked  to  the  §  160.103  definition  of 
"health  care."  which  describes  care, 
services  and  procedures  related  to  the 
health  of  an  individual.  The  activities 
described  by  "treatment,"  therefore,  all 
involve  health  care  providers  supplying 
health  care  to  a  particular  patient.  While 
many  activities  benefu:ial  to  patients  are 
offered  to  entire  populations  or  involve 
e.\amining  health  information  about 
entire  populations,  treatment  involves 
health  services  provided  by  a  health 
c:are  provider  and  tailored  to  the  specific 
needs  of  an  individual  patient. 
Although  a  population-wide  analysis  or 
intervention  may  prompt  a  health  care 
provider  to  offer  specific  treatment  to  an 
individual,  we  consider  the  population- 
based  analyses  to  improve  health  care  or 
reduce  health  care  costs  to  be  health 
t;are  operations  (see  definition  of 
"health  care  operations,"  above). 

Comment:  A  number  of  commenters 
requested  c:larification  about  whether 
prescription  drug  compliance 
management  programs  would  be 
considered  "treatment."  One 
commenter  urged  HHS  to  clarify  that 
provision  by  a  pharmacy  to  a  patient  of 
customized  prescription  drug 
information  about  the  risks,  benefits, 
and  conditions  of  use  of  a  prescription 
drug  being  dispensed  is  considered  a 
treatment  activity.  Others  asked  that  the 
final  rule  expressly  recognize  that 
prescription  drug  advice  provided  by  a 
dispensing  pharmac;ist,  such  as  a 
customized  pharmacy  letter,  is  within 
the  scope  of  treatment. 

Response:  The  activities  that  are  part 
of  prescription  drug  compliance 
management  programs  were  not  fully 
described  by  these  commenters,  so  we 
cannot  state  a  general  rule  regarding 
whether  such  activities  constitute 
treatment.  We  agree  that  pharmacists' 
provision  of  customized  prescription 
drug  information  and  advice  about  the 
prescription  drug  being  dispensed  is  a 
treatment  activity.  Pharmacists' 
provisions  of  information  and 
counseling  about  pharmaceuticals  to 
their  customers  constitute  treatment, 
and  we  exclude  certain  communications 


made  in  the  treatment  context  from  the 
definition  of  marketing.  (See  discussion 
above.) 

Comment:  Some  commenters  noted 
the  issues  and  recommendations  raised 
in  the  Institutes  of  Medicine  report  "To 
Err  Is  Human"  and  the  critical  need  to 
share  information  about  adverse  drug 
and  other  medical  events,  evaluation  of 
the  information,  and  its  use  to  prevent 
future  medical  errors.  They  noted  that 
privacy  rules  should  not  be  so  stringent 
as  to  prohibit  the  sharing  of  patient  data 
needed  to  reduce  errors  and  optimize 
health  care  outcomes.  To  bolster  the 
notion  that  other  programs  associated 
with  the  practice  of  pharmacy  must  be 
considered  as  integral  to  the  definition 
of  health  care  and  treatment,  thev 
reference  OBRA  '90  (42  U.S.C.  1396r-8) 
and  the  minimum  required  activities  for 
dispensing  drugs;  they  also  note  that 
virtually  every  state  Board  of  Pharmacy 
adopted  regulations  imposing  OBRi\'90 
requirements  on  pharmacies  for  all 
patients  and  not  just  Medicaid 
recipients. 

Response:  We  agree  that  reducing 
medical  errors  is  critical,  and  do  not 
believe  that  this  regulation  impairs 
efforts  to  reduce  medical  errors.  We 
define  treatment  broadly  and  include 
quality  assessment  and  improvement 
activities  in  the  definition  of  health  care 
operations.  Covered  pharmacies  may 
conduct  such  activities,  as  well  as 
treatment  activities  appropriate  to 
improve  quality  and  reduce  errors.  We 
believe  that  respect  for  the  privacy 
rights  of  individuals  and  appropriate 
protection  of  the  confidentiality  of  their 
health  information  are  compatible  with 
the  goal  of  reducing  medical  errors. 

Comment:  Some  commenters  urged  us 
to  clarifv'  that  health  plans  do  not 
perform  "treatment"  activities:  some  of 
these  were  concerned  that  a  different 
approach  in  this  regulation  could  cause 
conflict  with  state  corporate  practice  of 
medicine  restrictions.  Some 
commenters  believed  that  the  proposed 
definition  of  treatment  crossed  into  the 
area  of  cost  containment,  which  would 
seem  to  pertain  more  directly  to 
payment.  They  supported  a  narrower 
definition  that  would  eliminate  any 
references  to  third  party  payors.  One 
commenter  argued  that  the  permissible 
disclosure  of  protected  health 
information  to  carry  out  treatment  is  too 
broad  for  health  plans  and  that  health 
plans  that  have  no  responsibility  for 
treatment  or  care  coordination  should 
have  no  authority  to  release  health 
information  without  authorization  for 
treatment  purposes. 

Response:  We  do  not  consider  the 
activities  of  third  party  payors, 
including  health  plans,  to  be 
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"treatment."  Only  health  care  providers, 
not  health  plans,  conduct  "treatment" 
for  purposes  of  this  rule.  A  health  plan 
may,  however,  disclose  protected  health 
information  without  consent  or 
authorization  for  treatment  purposes  if 
that  disclosure  is  made  to  a  provider. 
Health  plans  may  have  information  the 
provider  needs,  for  example  information, 
from  other  providers  or  information 
about  the  patient's  treatment  history,  to 
develop  an  appropriate  plan  of  care. 

Comment:  We  received  many 
comments  relating  to  "disease 
management"  programs  and  whether 
activities  described  as  disease 
management  should  be  included  in  the 
definition  of  treatment.  One  group  of 
commenters  supported  the  proposed 
definition  of  treatment  that  includes 
disease  management.  One  commenter 
offered  the  position  that  disease 
management  services  are  more  closely 
aligned  with  treatment  because  they 
involve  the  coordination  of  treatment 
whereas  health  care  operations  are  more 
akin  to  financial  and  ministerial 
functions  of  plans. 

Some  recommended  that  the 
definition  of  treatment  be  limited  to 
direct  treatment  of  individual  patients 
and  not  allow  for  sharing  of  information 
for  administrative  or  other 
programmatic  reasons.  They  believed 
that  allowing  disclosures  for  disease 
management  opens  a  loophole  for 
certain  uses  and  disclosures,  such  as 
marketing,  that  should  only  be 
permitted  with  authorization.  Others 
recommended  that  the  definition  of 
disease  management  be  restricted  to 
prevent  unauthorized  use  of  individual 
health  records  to  target  individuals  in  a 
health  plan  or  occupational  health 
program.  Many  asked  that  the  definition 
of  disease  management  be  clarified  to 
identify  those  functions  that,  although 
some  might  consider  them  to  be 
subsumed  by  the  term,  are  not  permitted 
under  this  regulation  without 
authorization,  such  as  marketing  and 
disclosures  of  protected  health 
information  to  employers.  They 
suggested  that  disease  management  may 
describe  desirable  activities,  but  is 
subject  to  abuse  and  therefore  should  be 
restricted  and  controlled.  One 
commenter  recommends  that  we  adopt 
a  portion  of  the  definition  adopted  by 
the  Disease  Management  Association  of 
America  in  October  1999. 

On  the  other  hand,  many  conunents 
urged  that  disease  management  be  part 
of  the  'treatment"  definition  or  the 
"health  care  operations"  definition  and 
asked  that  specific  activities  be  included 
in  a  description  of  the  term.  They 
viewed  disease  management  as 
important  element  of  comprehensive 


health  care  services  and  cost 
management  efforts.  They 
recommended  that  the  definition  of 
disease  management  include  services 
directed  at  an  entire  population  and  not 
just  individual  care,  in  order  to  identif\' 
individuals  who  woidd  benefit  from 
services  based  on  accepted  clinical 
guidelines.  They  recommended  that 
disease  management  be  included  under 
health  care  operations  and  include 
population  level  services.  A  commenter 
asserted  that  limiting  disease 
management  programs  to  the  definition 
of  treatment  ignores  that  these  programs 
extend  beyond  providers,  especially 
since  NCQA  accreditation  standards 
strongly  encourage  plans  and  insurers  to 
provide  these  services. 

Response:  Disease  management 
appeared  to  represent  different  activities 
to  different  commenters.  Our  review  of 
the  literature,  industry  materials,  state 
and  federal  statutes,*'  and  discussions 
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with  physician  groups,  health  plan 
groups  and  disease  management 
associations  confirm  that  a  consensus 
definition  from  the  field  has  not  yet 
evolved,  although  efforts  are  underway. 
Therefore,  rather  than  rely  on  this  label, 
we  delete  "disease  management  "  from 
the  treatment  definition  and  instead 
include  the  functions  often  discussed  as 
disease  management  activities  in  this 
definition  or  in  the  definition  of  health 
care  operations  and  modify  both 
definitions  to  address  the  commenters' 
concerns. 

We  add  population-based  activities  to 
improve  health  care  or  reduce  health 
care  costs  to  the  definition  of  health  care 
operations.  Outreach  programs  as 
described  by  the  commenter  may  be 
considered  either  health  care  operations 
or  treatment,  depending  on  whether 
population-wide  or  patient-specific 
activities  occur,  and  if  patient-specific, 
whether  the  individualized 
communication  with  a  patient  occurs  on 
behalf  of  health  Ccire  provider  or  a 
health  plan.  For  example,  a  call  placed 
by  a  nurse  in  a  doctor's  office  to  a 
patient  to  discuss  follow-up  care  is  a 
treatment  activity.  The  same  activity 
performed  by  a  nurse  working  for  a 
health  plan  would  be  a  health  care 
operation.  In  both  cases,  the  database 
analysis  that  created  a  list  of  patients 
that  would  benefit  from  the  inter\ention 
would  be  a  health  care  operation.  Use  or 
disclosure  of  protected  health 
information  to  provide  education 
materials  to  patients  may  similarly  be 
either  treatment  or  operations, 
depending  on  the  circumstances  and  on 
who  is  sending  the  materials.  We  cannot 
say  in  the  abstract  whether  any  such 
activities  constitute  marketing  under 
this  rule.  See  §§  164.501  and  164.514  for 
details  on  what  communications  are 
marketing  and  when  the  authorization 
of  the  individual  may  be  required. 

Comment:  Many  commenters  were 
concerned  that  the  definition  of 
treatment  would  not  permit  Third  Party 
Administrators  (TPAs)  to  be  involved 
with  disease  management  programs 
without  obtaining  authorization.  They 
asserted  that  while  the  proposed 
definition  of  treatment  included  disease 
management  conducted  by  health  care 
providers  it  did  not  recognize  the  role 
of  employers  and  TPAs  in  the  current 
disease  management  process. 

Response:  Covered  entities  disclose 
protected  health  information  to  other 
persons,  including  TPAs.  that  thev  hire 
to  perform  serv'ices  for  them  or  on  their 
behalf  If  a  covered  entity  hires  a  TPA 
to  perform  the  disease  management 
activities  included  in  the  rules 
definitions  of  treatment  and  health  care 
operations  that  disclosure  will  not 
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require  authorizatifin.  The  rpiationship 
between  the  covered  entity  and  the  TPA 
mav  be  subject  to  the  business  associate 
requirements  of  §§  164.502  and  164.504 
Disclosures  bv  covered  entities  to  plan 
sponsors,  including  employers,  for  the 
purpose  of  plan  administration  are 
addressed  in  *)  164.504. 

Comment:  Commenters  suggested  that 
as  disease  management  is  defined  only 
as  an  element  of  treatment,  it  could  onlv 
be  carried  out  b\'  health  care  providers, 
and  not  health  plans.  They  opposed  this 
approach  because  health  plans  also 
conduct  such  programs,  and  are  indeed 
required  to  do  it  by  accreditation 
standards  and  HCFA  Managed  Care 
Organization  standards. 

Response  We  agree  that  the 
placement  of  disease  management  in  the 
proposed  definition  of  treatment 
suggested  that  health  plans  could  not 
conduct  such  programs.  We  revise  the 
final  rule  to  clarif\  that  health  plans 
mav  conduct  population  based  care 
management  programs  as  a  health  care 
operation  activity 

Comment:  Some  commenters  stated 
that  the  rule  should  require  that  disease 
management  only  be  done  with  the 
approval  of  the  treating  physician  or  at 
least  with  the  kjiowledge  of  the 
physician. 

Response  We  disagree  with  this 
comment  because  we  do  not  believe  that 
this  privacy  rule  is  an  appropriate  venue 
for  settinsj  policies  regartiing  the 
management  of  health  care  costs  or 
treatment 

Comment  Some  industry  groups 
stated  that  if  an  activity  involves  selling 
products,  it  is  not  disease  management 
They  asked  for  a  definition  that 
differentiates  use  of  information  for  the 
best  interests  of  patient  from  uses 
undertaken  for  "ulterior  purposes'  such 
as  advertising,  marketing,  or  promoting 
separate  products. 

Response  We  eliminate  the  definition 
of  "disease  management"  from  the  rule. 
Often  however,  treatment  decisions 
involve  discussing  the  relevant 
advantages  and  disadvantages  of 
products  and  services.  Health  plans,  as 
part  of  payment  and  operations, 
sometimes  communicate  with 
individuals  ab(jut  particular  products 
and  services  We  address  these 
distinctions  in  the  tiefinitions  of 
marketing  and  "health  care  operations" 
in  §  164.501.  and  in  the  requirements  for 
use  and  disclosure  of  protected  health 
information  for  marketing  in  i)  164  514 

Comment:  Some  health  care  providers 
noted  that  there  is  a  danger  that 
employers  will  "force"  individual 
emplovees  with  targeted  conditions  into 
self-care  or  compliance  programs  in 
ways  that  violate  both  the  employee's 


privacv  interest  and  his  or  her  right  to 
I  (introl  own  medical  care. 

Response  Employers  are  not  covered 
entities  under  HIPAA.  so  we  cannot 
prohibit  them  under  this  rule  from 
undertaking  these  or  other  activities 
with  respect  to  health  inff)rmation.  In 
§  164.504  we  limit  disclosure  of  health 
information  from  group  health  plans  to 
the  empk)yers  sponsoring  the  plans. 
However,  other  federal  and/or  state 
laws,  such  as  disability 
nondi.scnmination  laws,  may  govern  the 
rights  of  employees  under  such 
circumstances. 

Comment:  Many  commenters  urged 
that  disease  management  only  be 
allowed  with  the  written  consent  of  the 
individual  Others  also  desired  consent 
but  suggested  that  an  opt-out  would  be 
sufficient.  Other  commenters 
complained  that  the  absence  of  a 
definition  for  disease  management 
created  uncertaintv  in  view  of  the 
proposed  rule's  requirement  to  get 
authorization  for  marketing.  They  were 
concerned  that  the  effect  would  be  to 
require  patient  consent  for  many 
activities  that  are  desirable,  not 
practicablv  done  if  authorization  is 
required,  and  otherwise  classifiable  as 
treatment,  pavment.  or  health  care 
operations.  E.xamples  prcjvided  include 
reminders  for  appointments,  reminders 
t()  get  preventive  services  like 
mammograms,  and  information  about 
home  management  of  chronic  illnesses. 

Response:  We  agree  with  the 
commenters  who  stated  that  the 
requirement  for  specific  authorization 
for  certain  activities  considered  part  of 
disease  management  could  impede  the 
ability  of  health  plans  and  covered 
providers  to  implement  effective  health 
care  management  and  cost  containment 
programs.  In  additum,  this  approach 
would  require  us  to  distinguish 
activities  undertaken  as  part  of  a  formal 
disease  manageiiient  program  from  the 
same  activities  undertaken  outside  the 
context  of  disease  management  program. 
For  example,  we  see  no  clear  benefit  to 
privacy  in  requiring  written 
authorization  before  a  physician  may 
call  a  patient  to  discuss  treatment 
options  in  all  cases,  nor  do  we  see  a 
sound  basis  for  requiring  it  only  when 
the  phvsician  was  following  a  formal 
protocol  as  part  of  a  population  based 
intervention.  We  also  are  not  persuaded 
that  the  risk  to  privacy  for  these 
activities  warrants  a  higher  degree  of 
protection  than  do  other  payment, 
health  care  operations  or  treatment 
activities  for  which  specific 
authorization  was  not  suggested  by 
commenters. 

Comment  A  few  commenters  asked 
that  we  clarifv  that  disclosure  of 


protected  health  information  about  a 
prospective  patient  to  a  health  care 
provider  (e.g.,  a  possible  admission  to 
an  assisted  living  facility  from  a  nursing 
facility)  is  a  treatment  activity  that  does 
not  require  authorization. 

Response:  We  agree  that  the  described 
activity  is  "treatment,"  because  it 
constitutes  referral  and  coordination  of 
health  care. 

Comment:  Comments  called  for  the 
removal  of  "other  services"  from  the 
definition. 

Response:  We  disagree  with  the 
concept  that  only  health  care  services 
are  appropriately  included  in  the 
treatment  definition.  We  have  modified 
this  definition  to  instead  include  "the 
provision,  coordination,  or  management 
of  health  care  and  related  services." 
This  definition  allows  health  care 
providers  to  offer  or  coordinate  social, 
rehabilitative,  or  other  services  that  are 
associated  with  the  provision  of  health 
care.  Our  use  of  the  term  "related" 
prevents  "treatment""  from  applying  to 
the  provision  of  services  unrelated  to 
health  care. 

Comment:  Several  commenters  stated 
that  the  definition  of  treatment  should 
include  organ  and  tissue  recovery 
activities.  They  asserted  that  the 
informati(m  e.xchanged  and  collected  to 
request  consent,  evaluate  medical 
information  about  a  potential  donor  and 
perform  organ  recoveries  relates  to 
treatment  and  are  not  administrative 
activities.  When  hospitals  place  a 
patient  on  the  UNOS  list  it  is 
transferring  individually  identifiable 
health  information.  Also,  when  an  organ 
procurement  organization  registers  a 
donor  with  UNOS  it  could  be  disclosing 
protected  health  information. 
Commenters  questioned  whether  these 
activities  would  be  administrative  or 
constitute  treatment. 

Response:  In  the  proposed  rule  we 
included  in  the  definition  of  "health 
c;are'"  activities  related  to  the 
procurement  or  organs,  blood,  eyes  and 
other  tissues.  This  final  rule  deletes 
those  activities  from  the  definition  of 
■"health  care.  "  We  do  so  because,  while 
organ  and  tissue  procurement 
organizations  are  integral  components  of 
the  health  care  system,  we  do  not 
believe  that  the  testing,  procurement, 
and  other  procedures  they  undertake 
describe  "health  care"  offered  to  the 
donors  of  the  tissues  or  organs 
themselves.  See  the  discussion  under 
the  definition  of  "health  care"  in 
§160.103 

Comment:  Some  commenters 
recommended  including  health 
promotion  activities  in  the  definition  of 
health  care. 
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Response:  We  consider  health 
promotion  activities  to  be  preventive 
care,  and  thus  within  the  definition  of 
health  care.  In  addition,  such  activities 
that  are  population  based  are  included 
in  the  definition  of  health  care 
operations. 

Comment:  We  received  a  range  of 
comments  regarding  the  proper 
placement  of  case  and  disease 
management  in  the  definitions  and  the 
perceived  overlap  between  health  care 
operations  and  treatment.  Some 
consider  that  these  activities  are  a 
function  of  improving  quality  and 
controlling  costs.  Thus,  they 
recommend  that  the  Secretary  move  risk 
assessment,  case  and  disease 
management  to  the  definition  of  health 
care  operations. 

Response:  In  response  to  these 
comments,  we  remove  these  terms  from 
the  definition  of  treatment  and  add  case 
management  to  the  definition  of  health 
care  operations.  We  explain  our 
treatment  of  disease  management  in 
responses  to  comments  above.  Whether 
an  activity  described  as  disease  or  case 
management  falls  under  treatment  or 
health  care  operations  would  depend  in 
part  on  whether  the  activity  is  focused 
on  a  particular  individual  or  a 
population.  A  single  program  described 
as  a  "case  management"  effort  may 
include  both  health  care  operations 
activities  (e.g.,  records  analysis,  protocol 
development,  general  risk  assessment) 
and  treatment  activities  (e.g.,  particular 
services  provided  to  or  coordinated  for 
an  individual,  even  if  applying  a 
standardized  treatment  protocol). 

Comment:  We  received  comments 
that  argued  for  the  inclusion  of 
""disability  management"  in  the 
treatment  definition.  They  explained 
that  through  disability  management, 
health  care  providers  refer  and 
coordinate  medical  management  and 
they  require  contemporaneous  exchange 
of  an  employee's  specific  medical  data 
for  the  provider  to  properly  manage. 

Response:  To  the  extent  that  a  covered 
provider  is  coordinating  health  care 
services,  the  provider  is  providing 
treatment.  We  do  not  include  the  term 
"disability  management"  because  the 
scope  of  the  activities  covered  by  that 
term  is  not  clear.  In  addition,  the 
commenters  did  not  provide  enough 
information  for  us  to  make  a  fact-based 
determination  of  how  this  rule  applies 
to  the  uses  and  disclosures  of  protected 
health  information  that  are  made  in  a 
particular  "disability  management" 
program. 

Use 

Comment:  One  commenter  asserted 
that  the  scope  of  the  proposal  had  gone 


beyond  the  intent  of  Congress  in 
addressing  uses  of  information  within 
the  covered  entity,  as  opposed  to 
transactions  and  disclosures  outside  the 
covered  entity.  This  commenter  argued 
that,  although  HIPAA  mentions  use.  it  is 
unclear  that  the  word  ""use  "  in  the 
proposed  rule  is  what  Congress 
intended.  The  commenter  pointed  to  the 
legislative  history  to  argue  that  "use"  is 
related  to  an  information  exchange 
outside  of  the  entity. 

Response:  We  disagree  with  the 
commenter  regarding  the  Congress' 
intent.  Section  264  of  HIPAA  requires 
that  the  Secretary  develop  and  send  to 
Congress  recommendations  on 
standards  with  respect  to  the  privacy  of 
individually  identifiable  health 
information  (which  she  did  on 
September  11,  1997)  and  prescribes  that 
the  recommendations  address  among 
other  items  "the  uses  and  disclosures  of 
such  information  that  should  be 
authorized  or  required."  Section  264 
explicitly  requires  the  Secretary"  to 
promulgate  standards  that  address  at 
least  the  subjects  described  in  these 
recommendations.  It  is  therefore  our 
interpretation  that  Congress  intended  to 
cover  "uses"  as  well  as  disclosures  of 
individually  identifiable  health 
information.  We  find  nothing  in  the 
legislative  history  to  indicate  that 
Congress  intended  to  deviate  from  the 
common  meaning  of  the  term  ""use." 

Comment:  One  commenter  observed 
that  the  definition  could  encompass  the 
processing  of  data  by  computers  to 
execute  queries.  It  was  argued  that  this 
would  be  highly  problematic  because 
computers  are  routinely  used  to  identih 
subsets  of  data  sets.  It  was  e.xplained 
that  in  performing  this  function, 
computers  examine  each  record  in  the 
data  set  and  return  only  those  records  in 
the  data  set  that  meet  specific  criteria. 
Consequently,  a  human  being  will  see 
only  the  subset  of  data  that  the 
computer  returns.  Thus,  the  commenter 
stated  that  it  is  only  this  subset  that 
could  be  used  or  disclosed. 

Response:  We  interpret  "use  "  to  mean 
only  the  uses  of  the  product  of  the 
computer  processing,  not  the  internal 
computer  processing  that  generates  the 
product. 

Comments:  Some  commenters  asked 
that  the  Department  clarif\'  that 
individualized  medical  information 
obtained  through  a  fitness  for  duty 
examination  is  not  subject  to  the  privacy 
protections  under  the  regulation. 

Response:  As  discussed  above,  we 
have  clarified  that  the  definition  of 
"treatment"  to  include  assessments  of 
an  individual.  If  the  assessment  is 
performed  by  a  covered  health  care 
provider,  the  health  information 


resulting  from  the  assessment  is 
protected  health  information.  We  note 
that  a  covered  entity  is  permitted  to 
condition  the  provision  of  health  care 
when  the  sole  purpose  is  to  create 
protected  health  information  for  the 
benefit  of  a  third  perscm.  See 
§  164.508(b).  For  example,  a  covered 
health  care  provider  may  condition  the 
provision  of  a  fitness  for  duty 
examination  to  an  individual  on 
obtaining  an  authorization  from  the 
individual  for  disclosure  to  the 
employer  who  has  requested  the 
examination. 

Section  164.502 — Uses  and  Disclosures 
of  Protected  Health  Information: 
General  Rules 

Section  164.502lal — General  Standard 

Comment:  A  few  commenters 
requested  an  exemption  from  the  rule 
for  the  Social  Security  and 
Supplemental  Security  Income 
Disability  Programs  so  that  disabi)it\- 
claimants  can  be  served  in  a  fair  and 
timely  manner.  The  commenters  were 
concerned  that  the  proposal  would  be 
narrowly  interpreted,  thereby  impeding 
the  release  of  medical  records  for  the 
purposes  of  Social  Security  disabilitv 
programs. 

Another  commenter  similarly  asked 
that  a  special  provision  be  added  to  the 
proposal's  general  rule  for  uses  and 
disclosures  without  authorization  for 
treatment,  payment,  and  health  Lare  . 
operations  purposes  to  authorize 
disclosure  of  all  medical  information 
from  all  sources  to  the  Social  Security 
Administration,  including  their 
contracted  state  agencies  handling 
disabilitv  determinations. 

Response:  A  complete  exemption  for 
disclosures  for  these  programs  is  not 
necessar\  .  L'nder  current  practice,  the 
Social  Security  Administration  obtains 
authorization  from  applicants  for 
providers  to  release  an  individual's 
records  to  SSA  for  disability  and  other 
determinations.  Thus,  there  is  no  reason 
to  believe  that  an  exemption  from  the 
authorization  required  by  this  rule  is 
needed  to  allow  these  programs  to 
function  effectively.  Further,  such  an 
exemption  would  reduce  pri\acy 
protections  from  current  levels  When 
this  rule  goes  into  effect,  thtjse 
authorizations  will  need  to  meet  the 
requirements  for  authorization  under 
§164.508  of  this  rule. 

We  do.  however,  modify  oth(?r 
provisions  of  the  proposed  rule  to 
accommodate  the  special  requirements 
of  these  programs.  In  particular.  Social 
Security  Disability  and  other  federal 
programs,  and  public  benefits  programs 
run  bv  the  states,  are  authorized  bv  law 
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to  share  information  for  eligibility 
purposes.  Where  another  public  body 
has  determined  that  the  appropriate 
balance  between  need  for  efficient 
administration  of  public  programs  and 
public  funds  and  individuals"  privacy 
interests  is  to  allow  information  sharing 
for  these  limited  purposes,  we  do  not 
upset  that  determination.  Where  the 
sharing  of  enrollment  and  eligibility 
information  is  required  or  expressly 
authorized  by  law.  this  rule  permits 
such  sharing  of  information  for 
eligibilitv  and  enrollment  purposes  (see 
§  164.512(k)(6)(i)).  and  also  excepts 
these  arrangements  from  the 
requirements  for  business  associate 
agreements  (see  «^  164.502(e)(1)). 

Comment:  A  few  commenters  asked 
that  the  rule  be  revised  to  authorize 
disclosures  to  clergy,  for  directory 
purposes,  to  organ  and  tissue 
procurement  organizations,  and  to  the 
.\merican  Red  Cross  without  patient 
authorization. 

Response:  We  agree  and  revise  the 
final  rule  accordingly  The  new  policies 
and  the  rationale  for  these  policies  are 
found  in  §§  164  510  and  164.512.  and 
the  corresponding  preamble 

Comment:  One  commenter 
recommended  that  the  rule  apply  only 
to  the  "disclosure  "  of  protected  health 
information  by  covered  entities,  rather 
than  to  both  'use'"  and  "disclosure." 
The  commenter  stated  that  the 
application  of  the  regulation  to  a 
covered  entity's  use  of  individually 
identifiable  health  information  offers 
little  benefit  in  terms  of  protecting 
protected  health  information,  yet 
imposes  costs  and  may  hamper  many 
legitimate  activities,  that  fall  outside  the 
definition  of  treatment,  payment  or 
health  care  operations. 

Another  commenter  similarly  urged 
that  the  final  regulation  draw- 
substantive  distinctions  between 
restrictions  on  the  "use  "  of  individually 
identifiable  health  information  and  on 
the  "disclosure"  of  such  information, 
with  broader  latitude  for  "uses  "  of  such 
information.  The  commenter  believed 
that  internal  "uses"  of  such  information 
generally  do  not  raise  the  same  issues 
and  concerns  that  a  disclosure  of  that 
information  might  raise.  It  was  argued 
that  any  concerns  about  the  potential 
breadth  of  use  of  this  information  could 
be  addressed  through  application  of  the 
"minimum  necessar\  "  standard  The 
commenter  also  argued  that 
Congressional  intent  was  that  a 
"disclosure"  of  individually  identifiable 
health  information  is  potentially  muc  h 
more  significant  than  a  "use"  of  that 
information. 

Response:  We  do  not  accept  the 
commenter's  broad  recommendation  to 


apply  the  regulation  only  to  the 
"disclosure"  of  protected  health 
information  and  not  to  "use"  of  such 
information.  Section  264  c;harges  the 
Secretary  with  promulgating  standards 
that  address,  among  other  things,  "the 
uses  and  disclosures  "  of  individually 
identifiable  health  information.  We  also 
do  not  agree  that  applying  the  regulation 
to  "use"  offers  little  benefit  to  protecting 
protected  health  information.  The 
potential  exists  for  misuse  of  protected 
health  information  within  entities.  This 
potential  is  even  greater  when  the 
covered  entity  also  provides  services  or 
products  outside  its  role  as  a  health  care 
provider,  health  plan,  or  health  care 
clearinghoust'  for  which  "use"'  of 
protected  health  information  offers 
economic  benefit  to  the  entity.  For 
example,  if  this  rule  did  not  limit 
"uses"  generallv  to  treatment,  pavment 
and  health  care  operations,  a  covered 
entity  that  also  offered  financial  services 
could  be  able  to  use  protected  health 
information  without  authorization  to 
market  or  make  coverage  or  rate 
decisions  for  its  financial  services 
products.  Without  the  minimum 
necessary  standard  for  uses,  a  hospital 
would  not  be  constrained  from  allowing 
their  appointment  scheduling  clerks  free 
access  to  medical  records. 

We  agree,  however,  that  it  is 
appropriate  to  apply  somewhat  different 
requirements  to  uses  and  disclosures  of 
protected  health  information  permitted 
by  this  rule.  We  therefore  modify  the 
application  of  the  minimum  necessar>' 
standard  to  accomplish  this.  See  the 
preamble  to  t)  164.514  for  a  discussion 
of  these  changes. 

Comment:  A  commenter  argued  that 
the  development,  implementation,  and 
use  of  integrated  (xmiputer-based 
patient  medical  record  systems,  which 
requires  efficient  information  sharing, 
will  likelv  be  impeded  by  regulator*' 
restrictions  on  the  "use"  of  protected 
health  information  and  by  the  minimum 
necessary  standard. 

Response:  We  have  modified  the 
proposed  approach  to  regulating  "uses" 
of  prote(  ted  health  information  within 
an  entity,  and  believe  our  policy  is 
compatible  with  the  development  and 
implementation  of  computer-based 
medical  record  systems.  In  fact,  we 
drew  part  of  the  revised  policy  on 
"minimum  necessary"  use  of  protected 
health  information  from  the  role-based 
access  approach  used  in  several 
computer-based  records  systems  today. 
These  policies  are  described  further  in 
«5 164.514. 

(Comment:  One  commenter  asked  that 
the  general  rules  for  uses  and 
disclosures  be  amended  to  permit 
covered  entities  to  disclose  protected 


health  information  for  purposes  relating 
to  property  and  casualty  benefits.  The 
commenter  argued  that  the  proposal 
could  affect  its  ability  to  obtain 
protected  health  information  from 
covered  entities,  thereby  constricting 
the  fiow  of  medical  information  needed 
to  administer  property  and  casualty 
benefits,  particularly  in  the  workers' 
compensation  context.  It  was  stated  that 
this  could  seriously  impede  property 
and  casualty  benefit  providers'  ability  to 
conduct  business  in  accordance  with 
state  law. 

Response:  We  disagree  that  the  rule 
should  be  expanded  to  permit  all  uses 
and  disclosures  that  relate  to  property 
and  casualty  benefits.  Such  a  broad 
provision  is  not  in  keeping  with 
protecting  the  privacy  of  individuals. 
Although  we  generally  lack  the 
authority  under  HIFAA  to  regulate  the 
practices  of  this  industry,  the  final  rule 
addresses  when  covered  entities  may 
disclose  protected  health  information  to 
property  and  casualty  insures.  We 
believe  that  the  final  rule  permits 
property  and  casualty  insurers  to  obtain 
the  protected  health  information  that 
they  need  to  maintain  their  promises  to 
their  policyholders.  For  example,  the 
rule  permits  a  covered  entity  to  use  or 
disclose  protected  health  information 
relating  to  an  individual  when 
authorized  by  the  individual.  Property 
and  casualty  insurers  are  free  to  obtain 
authorizations  from  individuals  for 
release  by  covered  entities  of  the  health 
information  that  the  insurers  need  to 
administer  claims,  and  this  rule  does 
not  affect  their  ability  to  condition 
payment  on  obtaining  such  an 
authorization  from  insured  individuals. 
Property  and  casualty  insurers 
providing  payment  on  a  third-party 
basis  have  an  opportunity  to  obtain 
authorization  from  the  individual  and  to 
condition  payment  on  obtaining  such 
authorization.  The  final  rule  also 
permits  covered  entities  to  make 
disclosures  to  obtain  pavment,  whether 
from  a  health  plan  or  from  another 
person  such  as  a  property  and  casualty 
insurer.  For  example,  where  an 
automobile  insurer  is  paying  for  medical 
benefits  on  a  first-party  basis,  a  health 
care  provider  may  disclose  protected 
health  information  to  the  insurer  as  part 
of  a  request  for  payment.  We  also 
include  in  the  final  rule  a  new  provision 
that  permits  covered  entities  to  use  or 
disclose  protected  health  information  as 
authorized  by  workers'  compensation  or 
similar  programs  established  by  law 
addressing  work-related  injuries  or 
illness.  See  §  164.512(1).  These  statutory 
programs  establish  channels  of 
information  sharing  that  are  necessary 
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to  permit  compensation  of  injured 
workers. 

Comment:  A  few  commenters 
suggested  that  the  Department  specify 
"prohibited"  uses  and  disclosures  rather 
than  "permitted"  uses  and  disclosures. 

Response:  We  reject  these 
commenters'  because  we  believe  that 
the  best  privacy  protection  in  most 
instances  is  to  require  the  individual's 
authorization  for  use  or  disclosure  of 
information,  and  that  the  role  of  this 
rule  is  to  specify  those  uses  and 
disclosures  for  which  the  balance 
between  the  individuals'  privacy 
interest  and  the  public's  interests 
dictates  a  different  approach.  The 
opposite  approach  would  require  us  to 
anticipate  the  much  larger  set  of  all 
possible  uses  of  information  that  do  not 
implicate  the  public's  interest,  rather 
than  to  specify  the  public  interests  that 
merit  regulatory  protection. 

Comment:  A  commenter 
recommended  that  the  rule  be  revised  to 
more  strongly  discourage  the  use  of 
individually  identifiable  health 
information  where  de-identified 
information  could  be  used. 

Response:  We  agree  that  the  use  of  de- 
identified  information  wherever 
possible  is  good  privacy  practice.  We 
believe  that  by  requiring  covered 
entities  to  implement  these  privacy 
restrictions  only  with  respect  to 
individually  identifiable  health 
information,  the  final  rule  strongly 
encourages  covered  entities  to  use  de- 
identified  information  as  much  as 
practicable. 

Comment:  One  commenter 
recommended  that  when  information 
from  health  records  is  provided  to 
authorized  external  users,  this 
information  should  be  accompanied  by 
a  statement  prohibiting  use  of  the 
information  for  other  than  the  stated 
purpose;  prohibiting  disclosure  by  the 
recipient  to  any  other  party  without 
written  authorization  from  the  patient, 
or  the  patient's  legal  representative, 
unless  such  information  is  urgently 
needed  for  the  patient's  continuing  care 
or  otherwise  required  by  law;  and 
requiring  destruction  of  the  information 
after  the  stated  need  has  been  fulfilled. 

Response:  We  agree  that  restricting 
other  uses  or  re-disclosure  of  protected 
health  information  by  a  third  party  that 
may  receive  the  information  for 
treatment,  payment,  and  health  care 
operations  purposes  or  other  purposes 
permitted  by  rule  would  be  ideal  with 
regard  to  privacy  protection.  However, 
as  described  elsewhere  in  this  preamble, 
once  protected  health  information 
leaves  a  covered  entity  the  Department 
no  longer  has  jurisdiction  under  the 
statute  to  apply  protections  to  the 


information.  Since  we  would  have  no 
enforcement  authority,  the  costs  and 
burdens  of  requiring  covered  entities  to 
produce  and  distribute  such  a  statement 
to  all  recipients  of  protected  heath 
information,  including  those  with 
whom  the  covered  entity  has  no  on- 
going relationship,  would  outweigh  any 
benefits  to  be  gained  from  such  a  policy 
Similarly,  where  protected  health 
information  is  disclosed  for  routine 
treatment,  payment  and  operations 
purposes,  the  sheer  volume  of  these 
disclosures  makes  the  burden  of 
providing  such  a  statement 
unacceptable.  Appropriate  protection 
for  these  disclosures  requires  law  or 
regulation  directly  applicable  to  the 
recipient  of  the  information,  not  further 
burden  on  the  disclosing  entity.  Where, 
however,  the  recipient  of  protected 
health  information  is  providing  a 
service  to  or  on  behalf  of  the  covered 
entity  this  balance  changes.  It  is 
consistent  with  long-standing  legal 
principles  to  hold  the  covered  entity  to 
a  higher  degree  of  responsibility  for  the 
actions  of  its  agents  and  contractors.  See 
§  164.504  for  a  discussion  of  the 
responsibilities  of  covered  entities  for 
the  actions  of  their  business  associates 
with  respect  to  protected  health 
information. 

Section  164.502(b) — Minimum 
Necessary 

Comments  on  the  minimum  necessary- 
standard  are  addressed  in  the  preamble 
to  §  164.514(d). 

Section  164.502(c) — Uses  or  Disclosures 
of  Protected  Health  Information  Subject 
to  an  Agreed  Upon  Restriction 

Comments  on  the  agreed  upon 
restriction  standard  are  addressed  in  the 
preamble  to  §  164.522(a). 

Section  164.502(d)— Uses  and 
Disclosures  of  De-Identified  Protected 
Health  Information 

Comments  on  the  requirements  for  de- 
identifv'ing  information  are  addressed  in 
the  preamble  to  §  164.514(a)-(c). 

Section  164.502(e) — Business  Associates 

Comments  on  business  associates  are 
addressed  in  the  preamble  to 
§  164.504(e). 

Section  164.502(f)— Deceased 
Individuals 

Comment:  Most  commenters  on  this 
topic  generally  did  not  approve  of  the 
Secretar\''s  proposal  with  regard  to 
protected  health  information  about 
deceased  individuals.  The  majority  of 
these  commenters  argued  that  our 
proposal  was  not  sufficiently  protective 
of  such  information.  Commenters  agreed 


with  the  statements  made  in  the 
preamble  to  the  proposed  rule  that  the 
privacy  concerns  addressed  by  this 
policy  are  not  limited  to  the  confidential 
protection  of  the  deceased  individual 
but  instead  also  affects  the  decedent "s 
family,  as  genetic  information  and 
information  pertinent  to  hereditar\' 
diseases  and  risk  factors  for  surviving 
relatives  and  direct  familv  members 
may  be  disclosed  through  the  disclosure 
of  the  deceased  individual's 
confidential  data.  It  was  argued  that  the 
proposal  would  be  inadequate  to  protect 
the  survivors  who  could  be  negatively 
affected  and  in  most  cases  will  outlive 
the  two-year  period  of  protection.  A 
number  of  medical  associations  asserted 
that  individuals  may  avoid  genetic: 
testing,  diagnoses,  and  treatment  and 
suppress  information  important  to  their 
health  care  if  they  fear  family  members 
will  suffer  discrimination  from  the 
release  of  their  medical  information 
after  their  death.  One  commenter 
pointed  out  that  ethically  little 
distinction  can  be  made  between 
protecting  an  individual's  health 
information  during  life  and  protecting  it 
post-mortem.  Further,  it  was  argued  that 
the  privacy  of  the  deceased  individual 
and  his  or  her  family  is  far  more 
important  than  allowing  genetic 
information  to  be  abstracted  by  an 
institutional  or  commercial  collector  of 
information.  A  few  commenters  asked 
that  we  provide  indefinite  protection  on 
the  protected  health  information  about  a 
deceased  person  contained  in 
psychotherapy  notes.  One  commenter 
asked  that  we  extend  protections  on 
records  of  children  who  have  died  of 
cancer  for  the  lifetime  of  a  deceased 
child's  siblings  and  parents. 

The  majority  of  commenters  who 
supported  increased  protections  on  the 
protected  health  information  about  the 
deceased  asked  that  we  extend 
protections  on  such  information 
indefinitely  or  for  as  long  as  the  covered 
entity  maintains  the  information.  It  was 
also  argued  that  the  administrative 
burden  of  perpetual  protection  would  be 
no  more  burdensome  than  it  is  now  as 
current  practice  is  that  the 
confidentiality  of  identifiable  patient 
information  continues  after  death.  A 
number  of  others  pointed  out  that  there 
was  no  reason  to  set  a  different  privacy 
standard  for  deceased  individuals  than 
we  had  for  living  individuals  and  that 
it  has  been  standard  practice  to  release 
the  information  of  deceased  individuals 
with  a  valid  consent  of  the  executor, 
next  of  kin,  or  specific  court  order.  In 
addition,  commenters  referenced 
Hawaii's  health  care  information 
privacy  law  (see  Haw.  Rev.  Stat,  section 
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323C-43)  as  at  least  one  example  of  a 
state  law  where  the  privacy  and  access 
provisions  of  the  law  continue  to  apply 
to  the  protected  health  information  of  a 
deceased  individual  following  the  death 
of  that  individual 

Response  We  find  the  arguments 
raised  by  these  commenters  persuasive 
We  have  reconsidered  our  position  anci 
believe  these  arguments  for  maintaining 
privacy  on  protected  health  information 
without  temporal  limitations  outweigh 
anv  administrative  burdens  associated 
with  maintaining  such  protections.  As 
such,  in  the  final  rule  we  revise  our 
policy  to  extend  protections  on  the 
protected  health  information  about  a 
deceased  individual  to  remain  in  effect 
for  as  long  as  the  covered  entity 
maintains  the  information. 

For  purposes  of  this  regulation,  this 
means  that,  except  for  uses  and 
disclosures  for  research  purposes  (see 
i}  164  512(i)).  covered  entities  must 
under  this  rule  protect  the  protected 
health  information  about  a  deceased 
individual  in  the  same  manner  and  to 
the  same  extent  as  required  for  the 
protected  health  information  of  living 
indi\iduals  This  p()lic\-  alleviates  the 
burden  on  the  covered  entity  from 
having  to  determine  whether  or  not  the 
person  has  died  and  if  so,  how  long  ago, 
when  determining  whether  or  not  thf 
information  can  be  released. 

Comment:  One  commenter  asked  us 
to  delete  our  standard  for  deceased 
individuals,  asserting  that  the  deceased 
have  no  constitutional  right  to  privacy 
and  state  laws  are  sufficient  to  maintain 
protections  for  protected  health 
information  about  deceased  individuals 

Response:  We  understand  that 
traditional  privacy  law  has  historically 
stripped  privacy  protection  on 
information  at  the  time  the  subject  of 
the  information  dies.  However,  as  we 
pointed  out  in  the  preamble  to  the 
proposed  rule,  the  dramatic 
proliferation  of  electronic-based 
interchanges  and  maintenance  of 
information  has  enabled  easier  and 
more  ready  access  to  information  that 
once  may  have  been  de  facto  protected 
for  most  people  because  of  the  difficultv 
of  its  collection  and  aggregation.  It  is 
also  our  understanding  that  current  state 
laws  varv  widely  with  regard  to  the 
privacy  protection  of  a  deceased 
individual's  individually  identifiable 
health  information.  Some  are  less 
protective  than  others  and  may  not  take 
into  account  the  implications  of 
disclosure  of  genetic  and  hereditarv 
information  on  living  individuals.  For 
these  reasons,  a  regulatory  standard  is 
needed  here  in  order  to  adequatelv 
protect  the  privacv  interests  of  those 
who  are  living 


Comment:  Another  commenter 
expressed  concern  over  the 
administrative  problems  that  the 
proposed  standard  would  impose, 
particularly  in  the  field  of  retrospective 
health  research. 

Response:  For  certain  research 
purposes,  we  permit  a  covered  entity  to 
use  and  disclose  the  protected  health 
information  of  a  deceased  individual 
without  authorization  by  a  personal 
representative  and  absent  review  by  an 
IRB  or  [irivacy  board.  The  verification 
standard  (§  164.514(h))  requires  that 
covered  entities  obtain  an  oral  or 
written  representation  that  the  protected 
health  information  sought  will  be  used 
or  disclosed  solely  for  research,  and 
^  164.512(i)(l)(iii)  requires  the  covered 
entitv  to  obtain  from  the  researcher 
documentation  of  the  death  of  the 
individual.  We  believe  the  burden  on 
the  covered  entity  will  be  small,  because 
it  can  reasonably  rely  on  the 
representation  of  purpose  and 
documentation  of  death  presented  by 
the  researc;her. 

Comment:  A  few  commenters  argued 
that  the  standard  in  the  proposed  rule 
would  cause  significant  administrative 
burdens  on  their  record  retention  and 
storage  policies.  Commenters  explained 
that  they  have  internal  policy  record- 
retention  guideliiK^s  which  do  not 
t'n\  ision  the  retention  of  records  beyond 
a  few  years.  Some  c(jmmenters 
complained  about  the  burden  of  having 
to  track  dates  of  death,  as  the 
commenters  are  iiot  routinely  notified 
when  an  individual  has  died. 

Response:  The  final  rule  does  not 
di(  tate  anv  record  retention 
requirements  for  the  records  of  deceased 
individuals.  Since  we  have  modified  the 
NPRM  to  cover  protected  health 
information  about  deceased  individuals 
for  as  long  as  the  covered  entit\' 
maintains  the  information,  there  will  be 
no  need  for  the  covered  entity  to  track 
dates  of  death. 

Comment  A  few  commenters  voiced 
support  for  the  approach  proposed  in 
the  proposal  to  maintain  protections  for 
a  period  of  two  vears. 

Response:  .After  consideration  of 
[)ubli(:  comments,  we  chose  not  to  retain 
this  ap[)roach  because  the  twf)-vear 
period  would  be  both  inadequate  and 
arbitrarv'.  As  discussed  above,  we  agree 
with  commenter  arguments  in  support 
of  providing  indefinite  protection. 

Comment:  A  few  commenters 
expressed  concern  that  the  regulations 
may  be  interpreted  as  providing  a  right 
of  access  to  a  deceaseds  records  onlv 
for  a  two-year  period  after  death.  They 
asked  the  Department  to  clarify  that  the 
right  of  access  of  an  individual, 
including  the  representatives  of  a 


deceased  individual,  exists  for  the  entire 
period  the  information  is  held  by  a 
covered  entity. 

Response:  We  agree  with  these 
comments,  given  the  change  in  policy 
discussed  above. 

Comment:  A  few  commenters 
suggested  that  privacy  protections  on 
protected  health  information  about 
deceased  individuals  remain  in  effect 
for  a  specified  time  period  longer  than 
2  years,  arguing  that  two  years  was  not 
long  enough  to  protect  the  privacy  rights 
of  living  individuals.  These 
commenters.  however,  were  not  in 
agreement  as  to  what  other  period  of 
protection  should  be  imposed, 
suggesting  various  durations  from  5  to 
20  years. 

Response:  We  chose  not  to  extend 
protections  in  this  way  because 
specifying  another  time  period  would 
raise  many  of  the  same  concerns  voiced 
by  the  commenters  regarding  our 
proposed  two  year  period  and  would 
not  reduce  the  administrative  burden  of 
having  to  track  or  learn  dates  of  death. 
We  believe  that  the  policy  in  this  final 
rule  extending  protections  for  as  long  as 
the  covered  entity  maintains  the 
information  addresses  commenter 
concerns  regarding  the  need  for 
increased  protections  on  the  protected 
health  information  about  the  deceased. 

Comment:  Some  commenters  asserted 
that  information  on  the  decedent  from 
the  death  certificate  is  important  for 
assessment  and  research  purposes  and 
requested  that  the  Department  clarif\' 
accordingly  that  death  certificate  data  be 
allowed  for  use  in  traditional  public 
health  assessment  activities. 

Response:  Nothing  in  the  final  rule 
impedes  reporting  of  death  by  covered 
entities  as  required  or  authorized  by 
other  laws,  or  access  to  death  certificate 
data  to  the  extent  that  such  data  is 
available  publicly  from  non-covered 
entities.  Death  certificate  data 
maintained  by  a  covered  entity  is 
protected  health  information  and  must 
only  be  used  or  disclosed  by  a  covered 
entity  in  accordance  with  the 
requirements  of  this  regulation. 
However,  the  final  rule  permits  a 
covered  entity  to  disclose  protected 
health  information  about  a  deceased 
individual  for  research  purposes 
without  authorization  and  absent  IRB  or 
privacy  board  approval. 

Comment:  A  few  commenters  asked 
that  we  include  in  the  regulation  a 
mechanism  to  provide  for  notification  of 
date  of  death.  These  commenters 
questioned  how  a  covered  entity  or 
business  partner  would  be  notified  of  a 
death  and  subsequently  be  able  to 
determine  whether  the  two-year  period 
of  protection  had  expired  and  if  they 
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were  permitted  to  use  or  disclose  the 
protected  health  information  about  the 
deceased.  One  commenter  further  stated 
that  absent  such  a  mechanism,  a 
covered  entity  would  continue  to 
protect  the  information  as  if  the 
individual  were  still  living.  This 
commenter  recommended  that  the 
burden  for  providing  notification  and 
confirmation  of  death  be  placed  on  any 
authorized  entity  requesting  ^formation 
from  the  covered  entity  beyond  the  two- 
year  period. 

Response:  In  general,  such 
notification  is  no  longer  necessary  as, 
except  for  uses  and  disclosures  for 
research  purposes,  the  final  rule 
protects  the  protected  health 
information  about  a  deceased  individual 
for  as  long  as  the  covered  entity  holds 
the  record.  With  regard  to  uses  and 
disclosures  for  research,  the  researcher 
must  provide  covered  entities  with 
appropriate  documentation  of  proof  of 
death,  the  burden  is  not  on  the.covered 
entity. 

Comment:  A  few  commenters  pointed 
to  the  sensitivity  of  genetic  and 
hereditary  information  and  its  potential 
impact  on  the  privacy  of  living  relatives 
as  a  reason  for  extending  protections  on 
the  information  about  deceased 
individuals  for  as  long  as  the  covered 
entity  maintains  the  information. 
However,  a  few  commenters 
recommended  additional  protections  for 
genetic  and  hereditary  information.  For 
example,  one  commenter  suggested  that 
researchers  should  be  able  to  use 
sensitive  information  of  the  deceased 
but  then  be  required  to  publish  findings 
in  de-identified  form.  AJiother 
commenter  recommended  that  protected 
health  information  about  a  deceased 
individual  be  protected  as  long  as  it 
implicates  health  problems  that  could 
be  developed  by  living  relatives. 

Response:  We  agree  with  many  of  the 
commenters  regarding  the  sensitivity  of 
genetic  or  hereditary  information  and, 
in  part  for  this  reason,  extended 
protections  on  the  protected  health 
information  of  deceased  individuals. 
Our  reasons  for  retaining  the  exception 
for  research  are  explained  above. 

We  agree  with  and  support  the 
practice  of  publishing  research  findings 
in  de-identified  form.  However,  we 
cannot  regulate  researchers  who  are  not 
otherwise  covered  entities  in  this 
regulation. 

Comment:  One  commenter  asked  that 
the  final  rule  allow  for  disclosure  of 
protected  health  information  to  funeral 
directors  as  necessary  for  facilitating 
funeral  and  disposition  arrangements. 
The  commenter  believed  that  our 
proposal  could  seriously  disrupt  a 
family's  ability  to  make  funeral 


arrangements  as  hospitals,  hospices,  and 
other  health  care  providers  would  not 
be  allowed  to  disclose  the  time  of  death 
and  other  similar  information  critical  to 
funeral  directors  for  funeral  preparation. 
The  commenter  also  noted  that  funeral 
directors  are  already  precluded  by  state 
licensing  regulations  and  ethical 
standards  from  inappropriately 
disclosing  confidential  information 
about  the  deceased. 

Further,  the  commenter  stated  that 
funeral  directors  have  legitimate  needs 
for  protected  health  information  of  the 
deceased  or  of  an  individual  when 
death  is  anticipated.  For  example,  often 
funeral  directors  are  contacted  when 
death  is  foreseen  in  order  to  begin  the 
process  of  planning  funeral 
arrangements  and  prevent  unnecessary 
delays.  In  addition,  the  embalming  of 
the  body  is  affected  by  the  medical 
condition  of  the  body. 

In  addition,  it  was  noted  that  funeral 
directors  need  to  be  aware  of  the 
presence  of  a  contagious  or  infectious 
disease  in  order  to  properly  advise 
family  members  of  funeral  and 
disposition  options  and  how  they  may 
be  affected  by  state  law.  For  example, 
certain  states  may  prohibit  cremation  of 
remains  for  a  certain  period  unless  the 
death  was  caused  by  a  contagious  or 
infectious  disease,  or  prohibit  family 
members  from  assisting  in  preparing  the 
body  for  disposition  if  there  is  a  risk  of 
transmitting  a  communicable  disease 
from  the  corpse. 

Response:  We  agree  that  disclosures 
to  funeral  directors  for  the  above 
purposes  should  be  allowed. 
Accordingly,  the  final  rule  at 
§  164.512(g)(2)  permits  covered  entities 
to  disclose  protected  health  information 
to  funeral  directors,  consistent  with 
applicable  law,  as  necessarv-  to  earn*'  out 
their  duties  with  respect  to  the 
decedent.  Such  disclosures  are  also 
permitted  prior  to,  and  in  reasonable 
anticipation  of,  the  individual's  death. 

Comment:  Several  commenters  urged 
that  the  proposed  standard  for  deceased 
individuals  be  clarified  to  allow  access 
by  a  family  member  who  has 
demonstrated  a  legitimate  health-related 
reason  for  seeking  the  information  when 
there  is  no  executor,  administrator,  or 
other  person  authorized  under 
applicable  law  to  exercise  the  right  of 
access  of  the  individual. 

Another  commenter  asked  that  the 
rule  differentiate  between  blood 
relatives  and  family  members  and 
address  their  different  access  concerns, 
such  as  with  genetic  information  versus 
information  about  transmittable 
diseases.  They  also  recommended  that 
the  regulation  allow  access  to  protected 
health  information  bv  blood-related 


relatives  prior  to  the  end  of  the  two-vear 
period  and  provide  them  with  the 
authority  to  extend  the  proposed  two- 
year  period  of  protection  if  thev  see  fit. 
Lastly,  the  commenter  suggested  that 
the  regulation  address  the  concept  of 
when  the  next-of-kin  may  not  be 
appropriate  to  control  a  deceased 
person's  health  information. 

Response:  We  agree  that  family 
members  may  need  access  to  the 
protected  health  information  of  a 
deceased  individual,  and  this  regulation 
permits  such  disclosure  in  two  ways. 
First,  a  family  member  may  qualifv'  as  a 
"personal  representative  "  of  the 
individual  (see  §  164.502(g)).  Personal 
representatives  include  anyone  who  has 
authority  to  act  on  behalf  of  a  deceased 
individual  or  such  individual's  estate, 
not  just  legally-appointed  executors.  We 
also  allow  disclosure  of  protected  health 
information  to  health  care  providers  for 
purposes  of  treatment,  including 
treatment  of  persons  other  than  the 
individual.  Thus,  where  protected 
health  information  about  a  deceased 
person  is  relevant  to  the  treatment  of  a 
family  member,  the  family  member's 
physician  may  obtain  that  information. 
Because  we  limit  these  disclosures  to 
disclosures  for  treatment  purposes, 
there  is  no  need  to  distinguish  between 
disclosure  of  information  about 
communicable  diseases  and  disclosure 
of  genetic  information. 

With  regard  to  fitness  to  control 
information,  we  defer  to  existing  state 
and  other  laws  that  address  this  matter. 

Section  1 64. 5021  gl— Personal 
Representative 

Comment:  It  was  observed  that  under 
the  proposed  regulation,  legal 
representatives  with  'power  of 
attorney"  for  matters  uruelated  to  health 
care  would  have  unauthorized  access  to 
confidential  medical  records. 
Commenters  recommended  that  access 
to  a  person's  protected  health 
information  be  limited  to  those 
representatives  with  a  "power  of 
attorney"  for  health  care  matters  only. 
Related  comments  asked  that  the  rule 
limit  the  definition  of  "power  of 
attorney"  to  include  only  those 
instruments  granting  specific  power  to 
deal  with  health  care  functions  and 
health  care  records. 

Response:  We  have  deleted  the 
reference  to  "power  of  attorney."  Under 
the  final  rule,  a  person  is  a  personal 
representative  of  a  living  individual  if. 
under  applicable  law,  such  person  has 
authority  to  act  on  behalf  of  an 
individual  in  making  decisions  related 
to  health  care.  "Decisions  relating  to 
health  care  "  is  broader  than  consenting 
to  treatment  on  behalf  of  an  individual: 


82634        Federal  Register/ Vol.  65,  No.  250 /Thursday.  December  28,  2000 /Rules  and  Regulations 


for  example,  it  would  include  decision.s 
relating  to  payment  for  health  care.  We 
clarify  that  the  rights  and  authorities  of 
a  personal  representative  under  this  rule 
are  limited  to  protected  health 
information  relevant  to  the  rights  of  the 
person  to  make  decisions  about  an 
individual  under  other  law.  For 
example,  if  a  husband  has  the  authority 
only  to  make  health  care  decisions 
about  his  wife  in  an  emergency,  he 
would  have  the  right  to  access  protected 
health  information  related  to  that 
emergency,  but  he  may  not  have  the 
right  to  access  information  about 
treatment  that  she  had  received  ten 
years  ago. 

We  note  that  the  rule  for  deceased 
individuals  differs  from  that  of  living 
individuals.  A  person  may  be  a  personal 
representative  of  a  deceased  individual 
if  they  have  the  authority  to  act  on 
behalf  of  such  individual  or  such 
individual's  estate  for  any  decision,  not 
onlv  decisions  related  to  health  care.  We 
create  a  broader  scope  for  a  person  who 
is  a  personal  representative  of  a 
deceased  individual  because  the 
deceased  individual  can  not  request  that 
information  be  disclosed  pursuant  to  an 
authorization,  whereas  a  living 
individual  can  do  so 

Comment:  Some  commenters  asked 
that  the  NTRM  provision  allowing 
informal  decision-makers  access  to  the 
protected  health  information  of  an 
incapacitated  individual  should  be 
maintained  in  the  final  rule 

Response:  We  agree  with  the 
commenters.  and  retain  permission  for 
covered  entities  to  share  protected 
health  information  with  informal 
decision-makers,  under  conditions 
specified  in  §  164  nlO(b)  A  person  need 
not  be  a  personal  representative  for  such 
disclosure  of  protected  health 
information  to  be  made  to  an  informal 
decision-maker 

Comment:  Commenters  urged  that 
individuals  with  mental  retardation, 
who  can  provide  verbal  agreement  or 
authorization,  should  have  control  over 
dissemination  of  their  protected  health 
information,  in  order  to  increase  the 
privacy  rights  of  such  individuals. 

Response:  Individuals  with  mental 
retardation  have  control  over 
dissemination  of  their  protected  health 
information  under  this  rule  to  the  extent 
that  state  law  provides  such  individuals 
with  the  capacity  to  act  on  their  own 
behalf.  We  note  that  a  covered  entitv 
need  not  disclose  information  pursuant 
to  a  consent  or  authorization.  Therefore, 
even  if  state  law  determines  that  an 
individual  with  mental  retardation  is 
not  competent  to  act  and  a  personal 
representative  provides  authorization 
for  a  disclosure,  a  covered  entitv  may 


choose  not  to  disclose  such  information 
if  the  individual  who  lacks  capacity  to 
act  expresses  his  or  her  desire  that  such 
information  not  be  disclosed. 

Comment:  A  commenter  suggested 
that  the  final  rule  should  provide  health 
plans  with  a  set  of  criteria  for  formally 
identifying  an  incapacitated 
individuals  decision-maker.  Such 
criteria  would  give  guidance  to  health 
plans  that  would  help  in  not  releasing 
information  to  the  wrong  person. 

Response:  The  determination  about 
who  is  a  personal  representative  under 
this  rule  is  based  on  state  or  other 
applicable  law.  We  require  that  a 
covered  entity  verify  the  authority  of  a 
personal  representative,  in  accordance 
with  §  164.514(h)  in  order  to  disclose 
information  to  such  person. 

Comment:  Commenters  were  troubled 
bv  the  inclusion  of  minors  in  the 
definition  of  "individual  "  and  believed 
that  the  presumption  should  be  that 
parents  have  the  right  to  care  for  their 
children 

Response:  We  agree  that  a  parent 
should  have  access  to  the  protected 
health  information  about  their 
unemancipated  minor  children,  except 
in  limited  c:ircumstances  based  on  state 
law.  The  approach  in  the  final  rule 
helps  clarify  this  policy.  The  definition 
of 'individual"  is  simplified  in  the  final 
rule  to  "the  person  who  is  the  subject 
of  protected  health  information.  " 
(§  164.501).  We  created  a  new  section 
(§  164.502(g))  to  address  "personal 
representatives,"  which  includes 
parents  and  guardians  of 
unemancipated  minors.  Generally,  we 
provide  that  if  under  applicable  law  a 
parent  has  authority  to  act  on  behalf  of 
an  unemancipated  minor  in  making 
decisions  relating  to  health  care  about 
the  minor,  a  covered  entity  must  treat 
the  parent  as  the  personal  representative 
with  respect  to  protec:ted  health 
information  relevant  to  such  personal 
representation.  The  regulation  provides 
onlv  three  limited  exceptions  to  this 
rule  based  upon  current  state  law  and 
physician  practice. 

Comment:  Many  commenters  agreed 
with  our  apprnach  in  the  NPRM  to  give 
minors  who  mav  lavvfullv  access  health 
care  the  rights  to  control  the  protected 
health  information  related  to  such 
health  care. 

Several  commenters  disagreed  with 
this  approach  and  recommended  that 
where  states  allow  minors  too  much 
independence  from  parents,  the  rule 
should  not  defer  to  state  law.  One 
commenter  suggested  that  we  give  an 
individual  the  right  to  control  protected 
health  information  only  when  the 
individual  reaches  the  age  of  majority. 


Response:  In  the  final  rule,  the  parent, 
as  the  personal  representative  of  a  minor 
child,  controls  the  protected  health 
information  about  the  minor,  except  that 
the  parent  does  not  act  as  a  personal 
representative  of  the  minor  under  the 
rule  in  three  limited  circumstances 
based  on  state  consent  law  and 
physician  practice.  The  final  rule  defers 
to  consent  laws  of  each  state  and  does 
not  attempt^to  evaluate  the  amount  of 
control  a  state  gives  to  a  parent  or 
minor.  If  a  state  provides  an  alternative 
means  for  a  minor  to  obtain  health  care, 
other  than  with  the  consent  of  a  parent, 
this  rule  preserves  the  system  put  in 
place  by  the  state. 

The  first  two  exceptions,  whereby  a 
parent  is  not  the  personal  representative 
for  the  minor  and  the  minor  can  act  for 
himself  or  herself  under  the  rule,  occur 
if  the  minor  consents  to  a  health  care 
service,  and  no  other  consent  to  such 
health  care  service  is  required  by  law, 
or  when  the  minor  may  lawfully  obtain 
a  health  care  service  without  the 
consent  of  a  parent,  and  the  minor,  a 
court,  or  another  person  authorized  by 
law  consents  to  such  service.  The  third 
exception  is  based  on  guidelines  of  the 
American  Pediatric  Association,  current 
practice,  and  agreement  by  parents.  If  a 
parent  assents  to  an  agreement  of 
confidentiality  between  a  covered 
provider  and  a  minor  with  respect  to  a 
health  care  service,  the  parent  is  not  the 
personal  representative  of  the  minor 
with  respect  to  the  protected  health 
information  created  or  received  subject 
to  that  confidentiality  agreement.  In 
such  circumstances,  the  minor  would 
have  the  authority  to  act  as  an 
individual,  with  respect  to  such 
protected  health  information. 

Comment:  Some  commenters 
requested  that  we  permit  minors  to 
exercise  the  rights  of  an  individual 
when  applicable  law  requires  parental 
notification  as  opposed  to  parental 
consent. 

Response:  We  adopt  this  policy  in  the 
final  rule.  If  the  minor  consents  to  a 
health  care  service,  and  no  other 
consent  to  such  health  care  service  is 
required  by  law,  regardless  of  whether 
the  consent  of  another  person  has  also 
been  obtained  or  notification  to  another 
person  has  been  given,  only  the  minor 
may  be  treated  as  the  individual  with 
respect  to  the  protected  health 
information  relating  to  such  health  care 
service.  The  rule  does  not  affect  state 
law  that  authorizes  or  requires 
notification  to  a  parent  of  a  minor's 
decision  to  obtain  a  health  care  service 
to  the  extent  authorized  or  required  by 
such  law.  In  addition,  state  parental 
notification  laws  do  not  affect  the  rights 
of  minors  under  this  regulation. 
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Comment:  Some  commenters 
requested  clarification  that  when  a 
minor  may  obtain  a  health  care  service 
without  parental  consent  and 
voluntarily  chooses  to  involve  a  parent, 
the  minor  retains  the  rights,  authorities 
and  confidentiality  protections 
established  in  this  rule. 

Response:  We  agree  that  minors 
should  be  encouraged  to  voluntarily 
involve  a  parent  or  other  responsible 
adult  in  their  health  care  decisions.  The 
rule  is  not  intended  to  require  that 
minors  choose  between  involving  a 
parent  and  maintaining  confidentiality 
protections.  We  have  added  language  in 
§  164.502(g)(3)(i)  to  clarify  that  when  a 
minor  consents  to  a  health  care  service 
and  no  other  consent  is  required  by  law, 
if  the  minor  voluntarily  chooses  to 
involve  a  parent  or  other  adult,  the 
minor  nonetheless  maintains  the 
exclusive  ability  to  exercise  their  rights 
under  the  rule.  This  is  true  even  if  a 
parent  or  other  person  also  has 
consented  to  the  health  care  service  for 
which  the  minor  lawfully  consented. 
Under  the  rule,  a  minor  may  involve  a 
parent  and  still  preserve  the 
confidentiality  of  their  protected  health 
information.  In  addition,  a  minor  may 
choose  to  have  a  parent  act  as  his  or  her 
personal  representative  even  if  the 
minor  could  act  on  his  or  her  own 
behalf  under  the  rule.  If  the  minor 
requests  that  a  covered  entity  treat  a 
parent  as  his  or  her  personal 
representative,  the  covered  entity  must 
treat  such  person  as  the  minor's 
personal  representative  even  if  the 
minor  consents  to  a  health  care  service 
and  no  other  consent  to  such  health  care 
service  is  required  by  law. 

Comment:  Some  commenters 
requested  that  the  rule  provide  for  the 
preservation  of  patient  confidences  if  a 
health  care  provider  and  a  minor  patient 
enter  into  an  agreement  of 
confidentiality  and  a  parent  assents  to 
this  arrangement. 

Response:  We  have  addressed  this 
concern  in  the  final  rule  by  adding  a 
provision  that  ensures  that  a  minor 
maintains  the  confidentiality 
protections  provided  by  the  rule  for 
information  that  is  created  or  received 
pursuant  to  a  confidential 
communication  between  a  provider  and 
a  minor  when  the  minor's  parent  assents 
to  an  agreement  of  confidentiality 
between  the  provider  and  the  minor. 
(§  164.502(g)(3)(ii)).  The  American 
Academy  of  Pediatrics  Guidelines  for 
Health  Supervision  III,  which  are  meant 
to  serve  as  "a  framework  to  help 
clinicians  focus  on  important  issues  at 
developmentally  appropriate  time 
intervals,"  recommends  that  physicians 
interview  children  alone  begiiming  at 


the  age  of  twelve  (or  as  early  as  the  age 
of  ten  if  it  is  comfortable  for  the  child). 
This  recommendation  is  based  on  the 
fact  that  adolescents  tend  to 
underutilize  existing  health  care 
resources,  in  part,  because  of  a  concern 
for  confidentiality."  The  recommended 
interview  technique  in  the  Guidelines 
states  that  the  provider  discuss  the  rules 
of  confidentiality  with  the  adolescent 
and  the  parent  and  that  the  adolescent's 
confidentiality  should  be  respected.  We 
do  not  intend  to  interfere  with  these 
established  protocols  or  current 
practices.  Covered  entities  will  need  to 
establish  procedures  to  separate 
protected  health  information  over  which 
the  minor  maintains  control  from 
protected  health  information  with 
respect  to  which  the  minor's  parent  has 
rights  as  a  personal  representative  of  the 
minor. 

A  covered  provider  may  disclose 
protected  health  information  to  a  parent, 
regardless  of  a  confidentiality 
agreement,  if  there  is  an  imminent 
threat  to  the  minor  or  another  person,  in 
accordance  with  §  164.512(j)(l){i). 

Comment:  Several  commenters 
suggested  that  we  add  a  provision  in  the 
final  rule  to  provide  minors  and  parents 
with  concurrent  rights  under  certain 
circumstances,  particularly  when  the 
minor  reaches  16  years  of  age  or  when 
a  parent  authorizes  his  or  her  minor 
child  to  exercise  these  rights 
concurrently. 

Response:  We  do  not  add  such 
provision  in  the  final  rule.  We  believe 
that  establishing  concurrent  rights 
through  this  rule  could  result  in 
problems  that  effect  the  quality  of  health 
care  if  the  minor  and  the  parent  were  to 
disagree  on  the  exercise  of  their  rights. 
The  rule  would  not  prevent  a  parent 
from  allowing  a  minor  child  to  make 
decisions  about  his  or  her  protected 
health  information  and  acting 
consistently  with  the  minor's  decision. 
In  all  cases,  either  the  parent  has  the 
right  to  act  for  the  individual  with 
respect  to  protected  health  information, 
or  the  minor  has  the  right  to  act  for 
himself  or  herself.  The  rule  does  not 
establish  concmrent  rights  for  parents 
and  minors. 

Comment:  Commenters  requested 
clarification  about  the  rights  of  an  adult 
or  emancipated  minor  with  respect  to 
protected  health  information  concerning 
health  care  services  rendered  while  the 
person  was  an  unemancipated  minor. 


"Confidentiality  in  Adolescent  Health  Care,  a 
joint  policy  statement  of  the  American  Academy  of 
Pediatrics;  the  American  Academy  of  Family 
Physicians;  the  American  College  of  Obstetricians 
and  Gjiiecologists;  NAACCK^ — The  Organization  for 
Obstetric.  Gynecologic,  and  Neonatal  Nurses,  and 
the  National  Medical  .Association. 


Response:  Once  a  minor  becomes 
emancipated  or  attains  the  age  of 
majority,  as  determined  by  applicable 
state  law,  the  parent  is  no  longer  the 
personal  representative  under 
§  164.502(g)(3)  of  such  individual, 
unless  the  parent  has  the  authority  to 
act  on  behalf  of  the  individual  lor  some 
reason  other  than  their  authority  as  a 
parent.  An  adult  or  emancipated  minor 
has  rights  under  the  rule  with  respect  to 
all  protected  health  information  about 
them,  including  information  obtained 
while  the  individual  was  an 
unemancipated  minor. 

Comment:  One  commenter  pointed 
out  that  language  in  the  definition  of 
individual  in  the  NPRM  that  grants  a 
minor  the  rights  of  an  individual  when 
he  or  she  "lawfully  receives  care 
without  the  consent  of.  or  notification 
to.  a  parent  *   *   *"  would  have  the 
effect  of  granting  rights  to  an  infant 
minor  who  receives  emergency  care 
when  the  parent  is  not  available. 

Response:  This  result  was  not  our 
intent.  We  have  changed  the  language  in 
§  164.502(g)(3)(i)  of  the  final  rule  to 
provide  a  minor  the  right  to  act  as  an 
individual  when  the  minor  can  obtain 
care  without  the  consent  of  a  parent  and 
the  minor  consents  to  such  care. 
Because  an  infant  treated  in  cm 
emergency  situation  would  not  be  able 
to  consent  to  care,  the  infant's  parent 
would  be  treated  as  the  personal 
represtotative  of  the  infant.  Section 
164.502(g){3)(ii)  provides  that  the  parent 
is  not  the  personal  representative  of  the 
minor  under  the  rule  if  the  minor  may 
obtain  health  care  without  the  consent 
of  a  parent  and  the  minor,  a  court,  or 
another  person  authorized  by  law- 
consents  to  such  service.  If  an  infant 
obtains  emergency  care  without  the 
consent  of  a  parent,  a  health  care 
provider  may  provide  such  care  without 
consent  to  treatment.  This  situation 
would  fall  outside  the  second  exception, 
and  the  parent  would  remain  the 
personal  representative  of  the  minor. 

Comment:  Commenters  were 
concerned  about  the  interaction  of  this 
rule  with  FERPA  with  respect  to 
parents'  right  to  access  the  medical 
records  of  their  children. 

Response:  We  direct  the  commenters 
to  a  discussion  of  the  interaction 
between  our  rule  and  FERPA  in  the 
"Relationship  to  Other  Federal  Laws" 
section  of  the  preamble. 

Section  1 64.502(b) — Confidential 
Comm  unications 

Comments  on  confidential 
communications  are  addressed  in  the 
preamble  to  §  164.522(b). 
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Section  164.502(0— Uses  and 
Disclosures  Consistent  With  Notice 

Conunents  on  the  notico  requirements 
are  addressed  in  the  preamble  to 
«}  164.520. 

Section  164.502IJ)— Uses  and 
Disclosures  by  Wbistleblowers  and 
Workforce  Crime  Victims 

Comments:  Some  commenters  wanted 
to  see  more  limitations  put  on  the 
ability  to  whistleblow  in  the  final  rule. 
These  commenters  were  concerned 
about  how  disclosed  protected  health 
information  would  be  used  during  and 
subsequent  to  the  whistleblowing  event 
and  felt  that  adding  additional 
limitations  to  the  ability  to  whistleblow 
would  help  to  alleviate  these  concerns. 
Some  of  these  commeAters  were 
concerned  that  there  was  no  protection 
against  information  later  being  leaked  to 
the  public  or  re-released  after  the  initial 
whistleblowing  event,  and  that  this 
could  put  covered  entities  in  violation 
of  the  law.  Many  commenters  wanted  to 
see  the  whistleblower  provision  deleted 
entirely.  According  to  a  number  of 
health  care  associations  who 
commented  on  this  topic,  current 
practices  akeady  include  adequate 
mechanisms  for  informing  law 
enforcement,  oversight  and  legal 
counsel  of  possible  violations  without 
the  need  for  patient  identifiable 
information;  thus,  the  provision 
allowing  wbistleblowers  to  share 
protected  health  information  is 
unnecessary.  Additionally,  some 
commenters  felt  that  the  covered  entitv 
needs  to  be  allowed  to  prohibit 
disclosures  outside  of  legitimate 
processes.  Some  commenters  were 
concerned  about  not  having  any 
recourse  if  the  wbistleblowers 
suspicions  were  unfounded. 

Response:  In  this  rule,  we  do  not 
regulate  the  activities  of  wbistleblowers 
Rather,  we  regulate  the  activities  of 
covered  entities,  and  determine  when 
they  may  be  held  responsible  under  this 
rule  for  whistleblowing  activities  of 
their  workforce  or  business  associates 
when  that  whistleblowing  involves  the 
disclosure  of  protected  health 
information.  Similarly,  we  regulate 
when  covered  entities  must  and  need 
not  sanction  their  workforce  who 
disclose  protected  health  information  in 
violation  of  the  covered  entity's  policies 
and  procedures,  when  that  disclosure  is 
for  whistleblowing  purposes.  See 
§  164.530(e).  This  rule  does  not  address 
a  covered  entity's  recourse  against  a 
whistleblower  under  other  applicable 
law. 

We  do  not  hold  covered  entities 
responsible  under  this  rule  for 


whistleblowing  disclosures  of  protected 
health  information  under  the 
circumstances  described  in  §  164.502(j). 
Our  purpose  in  including  this  provision 
is  to  make  clear  that  we  are  not  erecting 
a  new  barrier  to  whistleblowing,  and 
that  covered  entities  may  not  use  this 
rule  as  a  mechanism  for  sanctioning 
workforce  members  or  business 
associates  for  whistleblowing  activity. 
We  do  not  find  convincing  commenters' 
arguments  for  narrowing  or  eliminating 
the  scope  of  the  whi.stleblowing  which 
triggers  this  protection 

Congress,  as  well  as  several  states, 
have  recognized  the  importance  of 
whistleblower  activity  to  help  identify' 
fraud  and  mismanagement  and  protect 
the  public 's  health  and  safety. 
Wbistleblowers,  by  their  unique  insider 
position,  have  access  to  critical 
information  not  otherwise  easily 
attainable  by  oversight  and  enforcement 
organizations 

While  we  recognize  that  in  many 
instances,  de-identified  or  anonymous 
information  can  be  used  to  accomplish 
whistleblower  objectives,  there  are 
instances,  especially  involving  patient 
care  and  billing,  where  this  may  not  be 
feasible.  Oversight  investigative 
agencies  such  as  the  Department  of 
justice  rely  on  identifiable  information 
in  order  to  issue  subpoenas  that  are 
enforceable.  Relevant  court  standards 
require  the  government  agency  issuing 
the  subpoena  to  explain  why  the 
specific  records  requested  are  relevant 
to  the  subject  of  the  investigation,  and 
without  such  an  explanation  the 
subpoena  will  be  quashed.  Issuing  a 
subpoena  for  large  quantities  of 
individual  re{;ords  to  find  a  few  records 
involving  fraud  is  cost  prohibitive  as 
well  as  likely  being  unenforceable. 

We  note  that  any  subsequent 
inappropriate  disclosure  by  a  recipient 
of  whistleblower  information  would  not 
put  the  covered  entity  in  violation  of 
this  rule,  since  the  subsequent 
disclosure  is  not  covered  by  this 
regulation. 

Comments:  A  few  commenters  felt 
that  the  whistleblower  should  be  held  to 
a  'reasonableness  standard"  rather  than 
a  "belief  that  a  violation  has  taken 
place  before  engaging  in  whistleblower 
activities.  The  commenters  felt  that  a 
belief  standard  is  too  subjective.  By 
holding  the  whistleblower  to  this  higher 
standard,  this  would  serve  to  protect 
protected  health  information  from  being 
arbitrarily  released.  Some  commenters 
saw  the  whistleblower  provision  as  a 
loophole  that  gives  too  much  power  to 
disgruntled  employees  to 
inappropriately  release  information  in 
order  to  cause  problems  for  the 
employer. 


On  the  other  hand,  some  commenters 
felt  that  all  suspicious  activities  should 
be  reported.  This  would  ease  potential 
wbistleblowers"  concerns  over  whether 
or  not  they  had  a  legitimate  concern  by 
leaving  this  decision  up  to  someone 
else.  A  number  of  commenters  felt  that 
employees  should  be  encouraged  to 
report  violations  of  professional  or 
clinical  standards,  or  when  a  patient, 
employee,  or  the  public  would  be  put  at 
risk.  A  small  number  of  commenters  felt 
that  the  whistleblower  should  raise  the 
issue  within  the  covered  entity  before 
going  to  the  attorney,  oversight  agency, 
or  law  enforcement  entity. 

Response:  We  do  not  attempt  to 
regulate  the  conduct  of  wbistleblowers 
in  this  rule.  We  address  uses  and 
disclosures  of  protected  health 
information  by  covered  entities,  and 
when  a  covered  entity  will  violate  this 
rule  due  to  the  actions  of  a  workforce 
member  or  business  associate.  In  the 
final  rule,  we  provide  that  a  covered 
entity  is  not  in  violation  of  the  rule 
when  a  workforce  member  or  business 
associate  has  a  good  faith  belief  that  the 
conduct  being  reported  is  unlawful  or 
otherwise  violates  professional  or 
clinical  standards,  or  potentially 
endangers  patients,  employees  or  the 
public.  We  concur  that  the  NPRM 
language  requiring  only  a  "belief  was 
insufficient.  Consequently,  we  have 
strengthened  the  standard  to  require  a 
good  faith  belief  that  an  inappropriate 
behavior  has  occurred. 

Comment:  A  number  of  commenters 
believe  that  employees  should  be 
encouraged  to  report  violations  of 
professional  or  clinical  standards,  or 
report  situations  where  patients, 
employees,  or  the  public  would  be  put 
at  risk.  Their  contention  is  that  ' 
employees,  especially  health  care 
employees,  may  not  know  whether  the 
problem  they  have  encountered  meets  a 
legal  threshold  of  wrongdoing,  putting 
them  at  jeopardy  of  sanction  if  they  are 
incorrect,  even  if  the  behavior  did 
reflect  violation  of  professional  and 
clinical  standards  or  put  patients, 
employees,  or  the  public  at  risk. 

Response:  We  agree  that  covered 
entities  should  be  protected  when  their 
employees  and  others  engage  in  the 
conduct  described  by  these  commenters. 
We  therefore  piodify  the  proposal  to 
protect  covered  entities  when  the 
whistleblowing  relates  to  violations  of 
professional  or  clinical  standards,  or 
situations  where  the  public  may  be  at 
risk,  and  eliminate  the  reference  to 
"evidence." 

Comments:  A  significant  number  of 
those  commenting  on  the  whistleblower 
provision  felt  that  this  provision  was 
contrary'  to  the  rest  of  the  rule. 
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Wbistleblowers  could  very  easily 
release  protected  health  information 
under  this  provision  despite  the  fact 
that  the  rest  of  this  rule  works  very  hard 
to  ensure  privacy  of  protected  health 
information  in  all  other  contexts.  To  this 
end,  some  commenters  felt  that 
wbistleblowers  should  not  be  exempt 
from  the  minimum  necessary 
requirement. 

Response:  As  stated  above,  we  do  not 
regulate  the  conduct  of  whistleblowers. 
We  discuss  above  the  importance  of 
whisdeblowing,  and  our  intention  not  to 
erect  a  new  barrier  to  such  activity.  The 
minimum  necessary  standard  applies  to 
covered  entities,  not  to  whistleblowers. 

Comments:  Some  commenters  felt 
that  disclosures  of  suspected  violations 
should  only  be  made  to  a  law 
enforcement  official  or  oversight  agency. 
Other  commenters  said  that 
whistleblowers  should  be  able  to 
disclose  their  concerns  to  long-term  care 
ombudsmen  or  health  care  accreditation 
organizations,  particularly  because 
certain  protected  health  information 
may  contain  evidence  of  abuse.  Some 
commenters  felt  that  whistleblowers 
should  not  be  allowed  to  freely  disclose 
information  to  attorneys.  They  felt  that 
this  may  cause  more  lawsuits  within  the 
health  care  industry  and  be  costly  to 
providers.  Furthermore,  allowing 
whistleblowers  to  go  to  attorneys 
increases  the  nimiber  of  people  who 
have  protected  health  information 
without  any  jurisdiction  for  the 
Secretary  to  do  anything  to  protect  this 
information. 

Response:  We  agree  with  the 
commenters  who  suggested  that  we 
recognize  other  appropriate  entities  to 
which  workforce  members  and  business 
associates  might  reasonably  make  a 
whistleblowing  disclosure.  In  the  final 
rule  we  expand  the  provision  to  protect 
covered  entities  for  disclosures  of 
protected  health  information  made  to 
accreditation  organizations  by 
whisdeblowers.  We  agree  with  the 
commenters  that  whistleblowers  may 
see  these  organizations  as  appropriate 
recipients  of  health  information,  and  do 
not  believe  that  covered  entities  should 
be  penalized  for  such  conduct. 

We  also  agree  that  covered  entities 
should  be  protected  when 
whisdeblowers  disclose  protected 
health  information  to  any  health 
oversight  agency  authorized  by  law  to 
investigate  or  oversee  the  conditions  of 
the  covered  entity,  including  state  Long- 
Term  Care  Ombudsmen  appointed  in 
accordance  with  the  Older  Americans 
Act.  Among  their  mandated 
responsibilities  is  their  duty  to  identify', 
investigate  and  resolve  complaints  that 
are  made  by,  or  on  behalf  of,  residents 


related  to  their  health,  safet\',  welfare,  or 
rights.  Nursing  home  staff  often  bring 
complaints  regarding  substandard  care 
or  abuse  to  ombudsmen.  Ombudsmen 
provide  a  potentially  more  attractive 
outlet  for  whistleblowers  since 
resolution  of  problems  may  be  handled 
short  of  legal  action  or  formal 
investigation  by  an  oversight  agency. 

We  disagree  with  commenters  that  the 
provision  permitting  disclosures  to 
attorneys  is  too  broad.  Workforce 
members  or  business  associates  may  not 
understand  their  legal  options  or  their 
legal  exposure  when  they  come  into 
possession  of  information  about 
unlawful  or  other  inappropriate  or 
•dangerous  conduct.  Permitting  potential 
whistleblowers  to  consult  an  attorney 
provides  them  with  a  better 
understanding  of  their  legal  options.  We 
rephrase  the  provision  to  improve  its 
clarity. 

Comment:  One  commenter  suggested 
that  a  notice  of  information  practices 
that  omits  disclosure  for  voluntary 
reporting  of  fraud  will  chill  internal 
whistleblowers  who  will  be  led  to 
believe — falsely — that  they  would 
violate  federal  privacy  law,  and  be 
lawfully  subject  to  sanction  by  their 
employer,  if  they  reported  fraud  to 
health  oversight  agencies. 

Response:  The  notice  of  information 
practices  describes  a  covered  entity's 
information  practices.  A  covered  entity 
does  not  make  whistleblower 
disclosures  of  protected  health 
information,  nor  can  it  be  expected  to 
anticipate  any  such  disclosures  by  its 
workforce. 

Comment:  One  commenter  suggested 
that  the  whistleblower  provisions  could 
allow  covered  entities  to  make  illegal 
disclosures  to  police  through  the  back 
door  by  having  an  employee  who 
believes  there  is  a  violation  of  law  do 
the  disclosing.  Any  law  could  have  been 
violated  and  the  violator  could  be 
anyone  (a  patient,  a  member  of  the 
patient's  family,  etc.) 

Response:  We  have  eliminated 
whistleblower  disclosures  for  law- 
enforcement  purposes  from  the  list  of 
circumstfmces  in  which  the  covered 
entity  will  be  protected  under  this  rule. 
This  provision  is  intended  to  protect  the 
covered  entity  when  a  member  of  its 
workforce  or  a  business  associate 
discloses  protected  health  information 
to  whistleblow  on  the  covered  entity  (or 
its  business  associates);  it  is  not 
intended  for  disclosures  of  conduct  by 
the  individual  who  is  the  subject  of  the 
information  or  third  parties. 


Section  164.504 — Uses  and 
Disclosures — Organizational 
Requirements — Component  Entities, 
Affiliated  Entities,  Business  Associates 
and  Group  Health  Plans 

Section  164.504laHc I— Health  Care 
Component  (Component  Entities}  and 
Section  164.504(d)— Affiliated  Entities 

Comment:  A  few  commenters  asked 
that  the  concept  of  "use  "  be  modified  to 
allow  uses  within  an  integrated 
healthcare  deliverv'  system.  Commenters 
argued  that  the  rule  needs  to  ensure  that 
the  full  spectrum  of  treatment  is 
protected  from  the  need  for 
authorizations  at  the  points  where 
treatment  overlaps  entities.  It  was 
explained  that,  for  example,  treatment 
for  a  patient  often  includes  services 
provided  by  various  entities,  such  as  by 
a  clinic  and  hospital,  or  that  treatment 
may  also  necessitate  referrals  from  one 
provider  entity  to  another  unrelated 
entity.  Further,  the  commenter  argued 
that  the  rule  needs  to  ensure  that  the 
necessar\'  payment  and  health  care 
operations  can  be  carried  out  across 
entities  without  authorizations. 

Response:  The  Department 
understands  that  in  today's  health  care 
industry,  the  organization  of  and 
relationships  among  health  care  entities 
are  highly  complex  and  varied.  We 
modifv'  the  proposed  rule  significantly 
to  allow  affiliated  entities  to  designate 
themselves  as  a  single  covered  entity  A 
complex  organization,  depending  on 
how  it  self-designates,  may  have  one  or 
several  "health  care  component(s)  "  that 
are  each  a  covered  entity.  Aggregation 
into  a  single  covered  entity  will  allow 
the  entities  to  use  a  single  notice  of 
information  practices  and  will  allow 
providers  that  must  obtain  consent  for 
uses  and  disclosures  for  treatment, 
payment,  and  operations  to  obtain  a 
single  consent. 

We  do  not  allow  this  type  of 
aggregation  for  unrelated  entities,  as 
suggested  by  some  commenters.  because 
unrelated  entities'  information  practices 
will  be  too  disparate  to  be  accurately 
reflected  on  a  single  consent  or  notice 
form.  Our  policies  on  when  consent  and 
authorization  are  required  for  sharing 
information  among  uiuelated  entities, 
and  the  rationale  for  these  policies,  is 
described  in  §§  164.506  and  164.508 
and  corresponding  preamble. 

As  discussed  above,  in  the  final  rule 
we  have  added  a  definition  of  organized 
health  care  arrangement  and  permit 
covered  entities  participating  in  such 
arrangements  to  disclose  protected 
health  information  to  support  the  health 
care  operations  of  the  arrangement.  See 
the  preamble  discussion  of  the 
definitions  of  organized  health  care 


82638        Federal  Register/ Vol.  65,  No.  250 /Thursday,  December  28,  2000 /Rules  and  Regulations 


arrangement  and  health  care  operations, 
§  164.501. 

Comment:  Some  commenters 
expressed  concern  that  the  requirement 
to  obtain  authorization  for  the 
disclosure  of  information  to  a  non- 
health  related  division  of  the  covered 
entity  would  impede  covered  entities 
ability  to  engage  in  otherwise- 
permissible  activities  such  as  health 
care  operations.  Some  of  these 
commenters  requested  clarification  that 
covered  entities  are  only  required  to 
obtain  authorization  for  disclosures  to 
non-health  related  divisions  if  the 
disclosure  is  for  marketing  purposes. 

Response:  In  the  final  rule,  we  remove 
the  example  of  use  and  disclosure  to 
non-health  related  divisions  of  the 
covered  entity  from  the  list  of  examples 
of  uses  and  disclosures  requiring 
authorization  in  §  164.508.  We 
determined  that  the  example  could  lead 
covered  entities  to  the  mistaken 
conclusion  that  some  uses  or 
disclosures  that  would  otherwise  be 
permitted  under  the  rule  without 
authorization  would  require 
authorization  when  made  to  a  non- 
health  related  division  of  the  covered 
entity.  In  the  final  rule,  we  clarify  that 
disclosure  to  a  non-health  related 
division  does  not  require  authorization 
if  the  use  or  disclosure  is  otherwise 
permitted  or  required  luider  the  rule. 
For  example,  in  §  164.501  we  define 
health  care  operations  to  include 
conducting  or  arranging  for  legal  and 
auditing  services.  A  covered  entity  that 
is  the  health  care  component  of  a  larger 
entity  is  permitted  under  the  final  rule 
to  include  the  legal  department  of  the 
larger  entity  as  part  of  the  health  care 
component.  The  covered  entity  may  not. 
however,  generally  permit  the 
disclosure  of  protected  health 
information  from  the  health  care 
component  to  non-health  related 
divisions  unless  they  support  the 
functions  of  the  health  care  component 
and  there  are  policies  and  procedures  in 
place  to  restrict  the  further  use  to  the 
support  of  the  health  related  functions 

Comment:  Many  commenters, 
especially  those  who  employed 
providers,  supported  our  position  in  the 
proposed  rule  to  consider  only  the 
health  care  component  of  an  entity  to  be 
the  covered  entity.  They  stated  that  this 
was  a  balanced  approach  that  would 
allow  them  to  continue  conducting 
business.  Some  commenters  felt  that 
there  was  ambiguity  in  the  regulation 
text  of  the  proposed  rule  and  requested 
that  the  final  rule  explicitly  clarify  that 
only  the  health  care  component  is 
considered  the  covered  entity,  not  the 
entity  itself.  Similarly,  another 
commenter  requested  that  we  clarify 


that  having  a  health  care  component 
alone  did  not  make  the  larger  entity  a 
covered  entity  under  the  rule. 

Response:  We  appreciate  the  support 
of  the  commenters  on  the  health  care 
component  approach  and  we  agree  that 
there  was  some  ambiguity  in  the 
proposed  rule.  The  final  rule  creates  a 
new  §  164.504(b)  for  health  care 
components.  Under  §  164.504(b),  for  a 
covered  entity  that  is  a  single  legal 
entity  which  predominantly  performs 
functions  other  than  the  functions 
performed  by  a  health  plan,  provider,  or 
clearinghouse,  the  privacy  rules  apply 
only  to  the  entity's  health  care 
component.  A  policy,  plan,  or  program 
that  is  an  'excepted  benefit"  under 
section  2791(c)(1)  of  HIP AA  cannot  be 
part  of  a  health  care  component  because 
it  is  expressly  excluded  from  the 
definition  of  "health  plan  "  for  the 
reasons  discussed  above.  The  health 
care  component  is  prohibited  from 
sharing  protected  health  information 
outside  of  the  component,  except  as 
otherwise  permitted  or  required  by  the 
regulation. 

At  a  minimum,  the  health  care 
component  includes  the  organizational 
units  of  the  covered  entity  that  operate 
as  or  perform  the  functions  of  the  health 
plan,  health  care  provider,  or 
clearinghouse  and  does  not  include  any 
unit  or  function  of  the  excepted  benefits 
plan,  policy,  or  program.  While  the 
covered  entity  remains  responsible  for 
compliance  with  this  rule  because  it  is 
responsible  for  the  actions  of  its 
workforce,  we  otherwise  limit  the 
responsibility  to  comply  to  the  health 
care  component  of  the  covered  entity. 
The  requirements  of  this  rule  apply  only 
to  the  uses  and  disclosures  of  the 
protected  health  information  by  the 
component  entity.  See  §  164.504(b). 

Comment:  Some  commenters  stated 
that  the  requirement  to  erect  firewalls 
between  different  components  would 
unnecessarily  delay  treatment,  payment, 
and  health  care  operations  and  thereby 
increase  costs.  Other  commenters 
stressed  that  it  is  necessary  to  create 
firewalls  between  the  health  care 
component  and  the  larger  entity  to 
prevent  unauthorized  disclosures  of 
protected  health  information. 

Response:  We  believe  that  the 
requirement  to  implement  firewalls  or 
safeguards  is  necessary  to  provide 
meaningful  privacy  protections, 
particularly  because  the  health  care 
component  is  part  of  a  larger  legal 
organization  that  performs  functions 
other  than  those  covered  under  this 
rule.  Without  the  safeguard  requirement 
we  cannot  ensure  that  the  component 
will  not  share  protected  health 
information  with  the  larger  entity. 


While  we  do  not  specifically  identify 
the  safeguards  that  are  required,  the 
covered  entity  must  implement  policies 
and  procedures  to  ensure  that:  the 
health  care  component's  use  and 
disclose  of  protected  health  information 
complies  with  the  regulation:  members 
of  the  health  care  component  who 
perform  duties  for  the  larger  entity  do 
not  use  and  disclose  protected  health 
information  obtained  through  the  health 
care  component  while  performing  non- 
component  functions  unless  otherwise 
permitted  or  required  by  the  regulation: 
and  when  a  covered  entity  conducts 
multiple  functions  regulated  under  this 
rule,  the  health  care  component  adheres 
to  the  appropriate  requirements  (e.g. 
when  acting  as  a  health  plan,  adheres  to 
the  health  plan  requirements)  and  uses 
or  discloses  protected  health 
information  of  individuals  who  receive 
limited  functions  bom  the  component 
only  for  the  appropriate  functions.  See 
§§  164.504(c)(2)  and  164.504(g).  For 
example,  a  covered  entity  that  includes 
both  a  hospital  and  a  health  plan  may 
not  use  protected  health  information 
obtained  from  an  individual's 
hospitalization  for  the  health  plan, 
unless  the  individual  is  also  enrolled  in 
the  health  plan.  We  note  that  covered 
entities  are  permitted  to  make  a 
disclosiue  to  a  health  care  provider  for 
treatment  of  an  individual  without 
restrictions. 

Comment:  One  commenter  stated  that 
multiple  health  care  components  of  a 
single  organization  should  be  able  to  be 
treated  as  a  single  component  entity  for 
the  purposes  of  this  rule.  Under  this 
approach,  they  argued,  one  set  of 
policies  and  procedures  would  govern 
the  entire  component  and  protected 
health  information  could  be  shared 
among  components  without 
authorization.  Similarly,  other 
commenters  stated  that  corporate 
subsidiaries  and  affiliated  entities 
should  not  be  treated  as  separate 
covered  entities. 

Response:  We  agree  that  some 
efficiencies  may  result  from  designating 
multiple  component  entities  as  a  single 
covered  entity.  In  the  final  rule  we 
allow  legally  distinct  covered  entities 
that  share  common  ownership  or 
control  to  designate  themselves  or  their 
health  care  components  as  a  single 
covered  entity.  See  §  164.504(d). 
Common  ownership  is  defined  as  an 
ownership  or  equity  interest  of  five 
percent  or  more.  Common  control  exists 
if  an  entity  has  the  power — directly  or 
indirectly — to  significantly  influence  or 
direct  the  actions  or  policies  of  another 
entity.  If  the  affiliated  entity  contains 
health  care  components,  it  must 
implement  safeguards  to  prevent  the 
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larger  entity  from  using  protected  health 
information  maintained  by  the 
component  entity.  As  stated  above, 
organizations  that  perform  multiple 
functions  may  designate  a  single 
component  entity  as  long  as  it  does  not 
include  the  functions  of  an  excepted 
benefit  plan  that  is  not  covered  under 
the  rule.  In  addition,  it  must  adhere  to 
the  appropriate  requirements  when 
performing  its  functions  (e.g.  when 
acting  as  a  health  plan,  adhere  to  the 
health  plan  requirements)  and  uses  or 
discloses  protected  health  information 
of  individuals  who  receive  limited 
functions  from  the  component  only  for 
the  appropriate  functions.  At  the  same 
time,  a  component  that  is  outside  of  the 
health  care  component  may  perform 
activities  that  otherwise  are  not 
permitted  by  a  covered  entity,  as  long  as 
it  does  not  use  or  disclose  protected 
health  information  created  or  received 
by  or  on  behalf  of  the  health  care 
component  in  ways  that  violate  this 
rule. 

Comment:  Some  commenters  asked 
whether  or  not  workers'  compensation 
carriers  could  be  a  part  of  the  health 
care  component  as  described  in  the 
proposed  rule.  They  argued  that  this 
would  allow  for  sharing  of  information 
between  the  group  health  plan  and 
workers'  compensation  insurers. 

Response:  Under  HIPAA,  workers' 
compensation  is  an  excepted  benefit 
program  and  is  excluded  from  the 
definition  of  "health  plan."  As  such,  a 
component  of  a  covered  entity  that 
provides  such  excepted  benefits  may 
not  be  part  of  a  health  care  component 
that  performs  the  functions  of  a  health 
plan.  If  workforce  members  of  the  larger 
entity  perform  functions  for  both  the 
health  care  component  and  the  non- 
covered  component,  they  may  not  use 
protected  health  information  created  or 
received  by  or  on  behalf  of  the  health 
care  component  for  the  purposes  of  the 
non-covered  component,  unless 
otherwise  permitted  by  the  rule.  For 
example,  information  may  be  shared 
between  the  components  for 
coordination  of  benefits  purposes. 

Comment:  Several  commenters 
requested  specific  guidance  on 
identifying  the  health  care  component 
entity.  They  argued  that  we 
underestimated  the  difficulty  in 
determining  the  component  and  that 
many  organizations  have  multiple 
functions  with  the  same  people 
performing  duties  for  both  the 
component  and  the  larger  entity. 

Response:  With  the  diversity  of 
organizational  structures,  it  is 
impossible  to  provide  a  single  specific 
guidance  for  identifying  health  care 
components  that  will  meet  the  needs  of 


all  organizations.  Covered  entities  must 
designate  their  health  care  components 
consistent  with  the  definition  at 
§  164.504(a).  We  have  tried  to  frame  this 
definition  to  delineate  what  comes 
within  a  health  care  component  and 
what  falls  outside  the  component. 

Comment:  A  commenter  representing 
a  govenunent  agency  recommended  that 
only  the  component  of  the  agency  that 
runs  the  program  be  considered  a 
covered  entity,  not  the  agency  itself.  In 
addition,  this  commenter  stated  that 
often  subsets  of  other  government 
agencies  work  in  partnership  with  the 
agency  that  runs  the  program  to  provide 
certain  services.  For  example,  one  state 
agency  may  provide  maternity  support 
services  to  the  Medicaid  program  which 
is  run  by  a  separate  agency.  The 
commenter  read  the  rule  to  mean  that 
the  agency  providing  the  maternity 
support  services  would  be  a  business 
associate  of  the  Medicaid  agency,  but 
was  unclear  as  to  whether  it  would  also 
constitute  a  health  care  component 
within  its  owTi  agency. 

Response:  We  generally  agree.  We 
expect  that  in  most  cases,  government 
agencies  that  run  health  plans  or 
provide  health  care  services  would 
typically  meet  the  definition  of  a 
"hybrid  entity"  under  §  164.504(a),  so 
that  such  an  agency  would  be  required 
to  designate  the  health  care  component 
or  components  that  run  the  program  or 
programs  in  question  under 
§  164.504(c)(3),  and  the  rules  would  not 
apply  to  the  remainder  of  the  agency's 
operations,  under  §  164.504fb).  In 
addition,  we  have  created  an  exception 
to  the  business  associate  contract 
requirement  for  government  agencies 
who  perform  functions  on  behalf  of 
other  government  agencies.  Government 
agencies  can  enter  into  a  memorandum 
of  understanding  with  another 
government  entity  or  adopt  a  regulation 
that  applies  to  the  other  government 
entity  in  lieu  of  a  business  associate 
contract,  as  long  as  the  memorandum  or 
regulation  contains  certain  terms.  See 
§  164.504(e). 

Comment:  One  commenter 
representing  an  insurance  company 
stated  that  different  product  lines 
should  be  treated  separately  under  the 
rule.  For  example,  the  commenter 
argued,  because  an  insurance  company 
offers  both  life  insurance  and  health 
insurance,  it  does  not  mean  that  the 
insurance  company  itself  is  a  covered 
entity,  rather  only  the  health  insurance 
component  is  a  covered  entity.  Another 
commenter  requested  clarification  of  the 
use  of  the  term  "product  line"  in  the 
proposed  rule.  This  commenter  stated 
that  product  line  should  differentiate 
between  different  lines  of  coverage  such 


as  life  vs.  health  insurance,  not  different 
variations  of  the  same  coverage,  such  as 
HMO  vs.  PPO.  Finally,  one  commenter 
stated  that  any  distinction  among 
product  lines  is  unworkable  because 
insurance  companies  need  to  share 
information  across  product  lines  for 
coordinating  benefits.  This  sharing  of 
information,  the  commenter  urged, 
should  be  able  to  take  place  whether  or 
not  all  product  lines  are  covered  under 
the  rule. 

Response:  We  agree  that  many  forms 
of  insurance  do  not  and  should  not 
come  within  the  definition  of  "health 
plan."  and  we  have  excepted  them  from 
the  definition  of  this  term  in  §  160.103 
applies.  This  point  is  more  fully 
discussed  in  connection  with  that 
definition.  Although  we  do  not  agree 
that  the  covered  entity  is  only  the 
specific  product  line,  as  this  comment 
suggests,  the  hybrid  entity  rules  in 
§  164.504  address  the  substance  of  this 
concern.  Under  §  164.504(c)(3),  an 
entity  may  create  a  health  plan 
component  which  would  include  all  its 
health  insurance  lines  of  business  or 
separate  health  care  components  for 
each  health  plan  product  line.  Finally, 
the  sharing  of  protected  health 
information  across  lines  of  business  is 
allowed  if  it  meets  the  permissive  or 
required  disclosures  under  the  rule.  The 
commenters  example  of  coordination  of 
benefits  would  be  allowed  under  the 
rule  as  payment. 

Comment:  Several  commenters 
representing  occupational  health  care 
providers  supported  our  use  of  the 
component  approach  to  prohibit 
unauthorized  disclosures  of  protected 
health  information.  They  requested  that 
the  regulation  specifically  authorize 
them  to  deny  requests  for  disclosures 
outside  of  the  component  entity  when 
the  disclosure  was  not  otherwise 
permitted  or  required  by  the  regulation. 

Response:  We  appreciate  the 
commenters'  support  of  the  health  care 
component  approach.  As  members  of  a 
health  care  component,  occupational 
health  providers  are  prohibited  from 
sharing  protected  health  information 
with  the  larger  entity  (i.e.,  the 
employer),  unless  otherwise  permitted 
or  required  by  the  regulation. 

Comment:  One  commenter  asked  how^ 
the  regulation  affects  employers  who 
carr\'  out  research.  The  commenter 
questioned  whether  the  employees 
cany'ing  out  the  research  would  be 
component  entities  under  the  rule. 

Response:  If  the  employer  is  gathermg 
its  own  information  rather  than 
obtaining  it  from  an  entity  regulated  by 
this  rule,  the  information  does  not 
constitute  protected  health  information 
since  the  employer  is  not  a  covered 
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entity.  If  the  employer  is  obtaining 
protected  health  information  from  a 
covered  entity,  the  disclosure  by  the 
covered  entity  must  meet  the 
requirements  of  ^  164.512(i)  regarding 
disclosures  for  research. 

Comment:  One  commenter  stated  that 
the  proposed  rule  did  not  clearly 
articulate  whether  employees  who  are 
health  care  providers  are  considered 
covered  entities  when  thev  collect  and 
use  individually  identifiable  health 
information  acting  on  behalf  of  an 
employer  E.xamples  provided  include, 
administering  mandator^'  drug  testing, 
making  fitness-for-dutv  and  return-to- 
work  determinations,  testing  fur 
exposure  to  environmental  hazards,  and 
making  short  and  long  term  disability 
determinations  This  commenter  argued 
that  if  disclosing  information  gained 
through  these  activities  requires 
authorization,  many  of  the  activities  are 
meaningless.  For  example,  an  employee 
who  fails  a  drug  test  is  unlikely  to  give 
authorization  to  the  provider  to  share 
the  information  with  the  employer. 

Rfsponse  Health  t:are  providers  are 
covered  entities  under  this  rule  if  they 
conduct  standard  transactions.  .^  health 
care  provider  who  is  an  employee  and 
is  administering  drug  testing  on  behalf 
of  the  employer,  but  does  not  conduct 
standard  transactions,  is  not  a  covered 
entity.  If  the  health  care  provider  is  a 
covered  entity,  then  we  require 
authorization  for  the  provider  to 
disclose  protected  health  information  to 
an  employer.  Nothing  in  this  rule, 
however,  prohibits  the  employer  from 
conditioning  an  individual's 
employment  on  agreeing  to  the  drug 
testing  and  requiring  the  individual  to 
sign  an  authorization  allowing  his  or  her 
drug  test  results  to  be  disclosed  to  the 
employer 

Comment:  One  commenter  stated  its 
belief  that  only  a  health  center  at  an 
academic  institution  would  be  a  covered 
entity  under  the  component  approach. 
This  commenter  believed  it  was  less 
clear  whether  or  not  other  components 
that  may  create  protected  health 
information  "incidentally  "  through 
conducting  research  would  also  become 
covered  entities. 

Response  While  a  covered  entity 
must  designate  as  a  health  care 
component  the  functions  that  make  it  a 
health  care  provider,  the  covered  entity 
remains  responsible  for  the  actions  of  its 
workforce.  Components  that  create 
protected  health  information  through 
research  would  be  covered  entities  to 
the  extent  they  performed  one  of  the 
required  transactions  described  in 
i(  164.500;  however,  it  is  possible  that 
the  research  program  would  not  be  part 
of  the  health  care  component. 


depending  on  whether  the  research 
program  performed  or  supported 
covered  functions. 

Comment:  Several  commenters  stated 
that  employers  need  access  to  protected 
health  information  in  order  to  provide 
employee  assistance  programs,  wellness 
programs,  and  on-site  medical  testing  to 
their  employees. 

Response:  This  rule  does  not  affect 
disclosure  of  health  information  by 
employees  to  the  employer  if  the 
information  is  not  obtained  from  a 
covered  entity  The  employer's  access  to 
information  from  an  EAP.  wellness 
program,  or  on-site  medical  clinic  will 
depend  on  whether  the  program  or 
clinic  is  a  covered  entity. 

Comment:  One  commenter  stated  that 
access  to  workplace  medical  records  by 
the  occupational  medical  physicians  is 
fundamental  to  workplace  and 
community  health  and  safety.  Access  is 
necessary-  whether  it  is  a  single  location 
or  multiple  sites  of  the  same  company, 
such  as  production  facilities  of  a 
national  company  located  throughout 
the  country 

Response:  Health  information 
collected  b\  the  employer  direc:tly  from 
providers  who  are  not  covered  entities 
is  outside  the  scope  of  this  regulation. 
We  note  that  the  disclosures  which  this 
comment  concerns  should  be  covered 
by  ^  164  512(b| 

Section  164, 504(e) — Business 
Associates 

Comment:  Man\  commenters 
generally  opposed  the  business  partner 
standard  and  questioned  the  Secretary's 
legal  authiirit\  under  section  11 72(a)  of 
HIPAA  to  re(}uire  business  partner 
contracts.  Others  stated  that  the 
proposed  rule  imposed  too  great  a 
burden  on  covered  entities  with  regard 
to  monitoring  their  business  partners' 
actions,  tlommenters  stated  that  they 
did  not  have  the  expertise  to  adequately 
supervise  their  business  partners' 
activities — including  billing, 
accounting,  and  legal  activities — to 
ensure  that  protectf^d  health  information 
is  not  inappropriately  disclosed. 
Commenters  argued  that  business 
partners  are  not  "under  the  control  "  of 
health  care  providers,  and  that  the  rule 
would  significantly  increase  the  cost  of 
medical  care  Many  commenters  stated 
that  the  business  partner  provisions 
would  be  very  time  consuming  and 
expensive  to  implement,  noting  that  it  is 
not  unusual  for  a  health  plan  or  hospital 
to  have  hiin<lreds  of  business  partners, 
especially  if  independent  physicians 
and  local  pharmacies  are  considered 
business  partners.  Many  physician 
groups  pointeil  out  that  their  business 
partners  are  large  providers,  hospitals. 


national  drug  supplier  and  medical 
equipment  companies,  and  asserted  that 
it  would  be  impossible,  or  very 
expensive,  for  a  small  physician  group 
to  attempt  to  monitor  the  activity  of 
large  national  companies.  Commenters 
stated  that  complex  contract  terms  and 
new  obligations  would  necessitate  the 
investment  of  significant  time  and 
resources  by  medical  and  legal 
personnel  resulting  in  substantial 
expenses.  Many  commenters  proposed 
that  the  duty  to  monitor  be  reduced  to 
a  duty  to  terminate  the  contractual 
arrangement  upon  discovery  of  a  failure 
to  comply  with  the  privacy 
requirements. 

In  addition,  many  commenters  argued 
that  covered  entities  should  have  less 
responsibility  for  business  partners' 
actions  regarding  the  use  and  disclosure 
of  protected  health  information.  The 
proposed  rule  would  have  held  covered 
entities  responsible  for  the  actions  of 
their  business  partners  when'they 
"knew  or  reasonably  should  have 
known"  of  improper  use  of  protected 
health  information  and  failed  to  take 
reasonable  steps  to  cure  a  breach  of  the 
business  partner  contract  or  terminate 
the  contract.  Many  commenters  urged 
that  the  term  'knew  or  should  have 
known"  be  clearly  defined,  with 
examples.  Some  commenters  stated  that 
covered  entities  should  be  liable  only 
when  they  have  actual  knowledge  of  the 
material  breach  of  the  privacy  rules  by 
the  business  partner.  Others 
recommended  creation  of  a  process  by 
which  a  business  partner  could  seek 
advice  to  determine  if  a  particular 
disclosure  would  be  appropriate.  Some 
commenters  stated  that,  in  order  to 
create  an  environment  that  would 
encourage  covered  entities  to  report 
misuses  of  protected  health  information, 
a  covered  entity  should  not  be  punished 
if  it  discovered  an  inappropriate 
disclosure. 

Response:  With  regard  to  our 
authority  to  require  business  associate 
contracts,  we  clarif\-  that  Congress  gave 
the  Department  explicit  authority  to 
regulate  what  uses  and  disclosures  of 
protected  health  information  by  covered 
entities  are  "authorized."  If  covered 
entities  were  able  to  circumvent  the 
requirements  of  these  rules  by  the 
simple  expedient  of  contracting  out  the 
performance  of  various  functions,  these 
rules  would  afford  no  protection  to 
individually  identifiable  health 
information  and  be  rendered  »• 

meaningless.  It  is  thus  reasonable  to 
place  restrictions  on  disclosures  to 
business  associates  that  are  designed  to 
ensure  that  the  personal  medical 
information  disclosed  to  them  continues 
to  be  protected  and  used  and  further 
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disclosed  only  for  appropriate  (i.e., 
permitted  or  required)  purposes. 

We  do  not  agree  that  ousiness 
associate  contracts  would  necessarily 
have  complex  terms  or  result  in 
significant  time  and  resource  burdens. 
The  implementation  specifications  for 
business  associate  contracts  set  forth  in 
§  164.504  are  straightforward  and  clear. 
Nothing  prohibits  covered  entities  from 
having  standard  contract  forms  which 
could  require  little  or  no  modification 
for  many  business  associates. 

In  response  to  comments  that  the 
"knew  or  should  have  loiown"  standard 
in  the  proposed  rule  was  too  vague  or 
difficult  to  apply,  and  concerns  that  we 
were  aslcing  too  much  of  small  entities 
in  monitoring  the  activities  of  much 
larger  business  associates,  we  have 
changed  the  rule.  Under  the  final  rule, 
we  put  responsibility  on  the  covered 
entity  to  take  action  when  it  "knew  of 
a  pattern  of  activity  or  practice  of  the 
business  associate  that  constituted, 
respectively,  a  material  breach  or 
violation  of  the  business  associate's 
obligation  under  the  contract  *  *  *" 
This  will  preclude  confusion  about 
what  a  covered  entity  'should  have 
luiown."  We  interpret  the  term  "knew" 
to  include  the  situation  where  the 
covered  entity  has  credible  evidence  of 
a  violation.  Covered  entities  cannot 
avoid  responsibility  by  intentionally 
ignoring  problems  widi  their 
contractors.  In  addition,  we  have 
eliminated  the  requirement  that  a 
covered  entity  actively  monitor  and 
ensure  protection  by  its  business 
associates.  However,  a  covered  entity 
must  investigate  credible  evidence  of  a 
violation  by  a  business  associate  and  act 
upon  any  such  knowledge. 

In  response  to  the  concern  that  the 
covered  entity  should  not  be  punished 
if  it  discovers  an  inappropriate 
disclosure  by  its  business  associate, 
§  164.504(e)  provides  that  the  covered 
entity  is  not  in  compliance  with  the  rule 
if  it  fails  to  take  reasonable  steps  to  ciu-e 
the  breach  or  end  the  violation,  while 
§  164, 530(f)  requires  the  covered  entity 
to  mitigate,  to  the  extent  practicable, 
any  resultant  harm.  The  breach  itself 
does  not  cause  a  violation  of  this  rule. 

Comment:  Some  commenters  voiced 
support  for  the  concept  of  business 
partners.  Moreover,  some  commenters 
urged  that  the  rule  apply  directly  to 
those  entities  that  act  as  business 
partners,  by  restricting  disclosures  of 
protected  health  information  after  a 
covered  entity  has  disclosed  it  to  a 
business  partner. 

Response:  We  are  pleased  that 
commenters  supported  the  business 
associate  standard  and  we  agree  that 
there  are  advantages  to  legislation  that 


directly  regulates  most  entities  that  use 
or  disclose  protected  health 
information.  However,  we  reiterate  that 
our  jurisdiction  under  the  statute  limits 
us  to  regulate  only  those  covered 
entities  listed  in  §  160.102. 

Comment:  Many  commenters  strongly 
opposed  the  provision  in  the  proposed 
rule  requiring  business  partner  contracts 
to  state  that  individuals  whose 
protected  health  information  is 
disclosed  under  the  contract  are 
intended  third  party  beneficiaries  of  the 
contract.  Many  noted  that  HIPAA  did 
not  create  a  private  right  of  action  for 
individuals  to  enforce  a  right  to  privacy 
of  medical  information,  and  questioned 
the  Secretary's  authority  to  create  such 
a  right  through  regulation.  Others 
questioned  whether  the  creation  of  such 
a  right  was  appropriate  in  light  of  the 
inability  of  Congress  to  reach  consensus 
on  the  question,  and  perceived  the 
provision  as  a  "back  door"  attempt  to 
create  a  right  that  Congress  did  not 
provide.  Some  commenters  noted  that 
third  party  beneficiary  law  veuies  from 
state  to  state,  and  that  a  third  party 
beneficiary  provision  may  be 
unenforceable  in  some  states.  These 
commenters  suggested  that  the 
complexity  and  variation  of  state  third 
party  beneficiary  law  would  increase 
cost  and  confusion  with  limited  privacy 
benefits. 

Commenters  predicted  that  the 
provision  would  result  in  a  dramatic 
increase  in  ft-ivolous  litigation, 
increased  costs  throughout  the  health 
care  system,  and  a  chilling  effect  on  the 
willingness  of  entities  to  make 
authorized  disclosures  of  protected 
information.  Many  commenters 
predicted  that  fear  of  lawsuits  by 
individuals  would  impede  the  flow  of 
communications  necessary'  for  the 
smooth  operation  of  the  health  care 
system,  ultimately  affecting  quality  of 
care.  For  example,  some  predicted  that 
the  provision  would  inhibit  providers 
from  making  authorized  disclosures  that 
would  improve  care  and  reduce  medical 
errors.  Others  predicted  that  it  would 
limit  vendors'  willingness  to  support 
information  systems  requirements.  One 
large  employer  stated  that  the  provision 
would  create  a  substantial  disincentive 
for  employers  to  sponsor  group  health 
plans.  Another  commenter  noted  that 
the  provision  creates  an  anomaly  in  that 
individuals  may  have  greater  recourse 
against  business  partners  and  covered 
entities  that  contract  with  them  than 
against  covered  entities  acting  alone. 

However,  some  commenters  strongly 
supported  the  concept  of  providing 
individuals  with  a  mechanism  to 
enforce  the  provisions  of  the  rule,  and 
considered  the  provision  among  the 


most  important  privacy  protections  in 
the  proposed  rule. 

Response:  We  eliminate  the 
requirement  that  business  associate 
contracts  contain  a  provision  stating 
that  individuals  whose  protected  health 
information  is  disclosed  under  the 
contract  are  intended  third-party 
beneficiaries  of  the  contract. 

We  do  not  intend  this  change  to  affect 
existing  laws  regarding  when 
individuals  may  be  third  party 
beneficiaries  of  contracts.  If  existing  law- 
allows  individuals  to  claim  third  party 
beneficiary'  rights,  or  prohibits  them 
from  doing  so,  we  do  not  intend  to  affect 
those  rules.  Rather,  we  intend  to  leave 
this  matter  to  such  other  law. 

Comment:  Some  commenters  objected 
to  the  proposed  rule's  requirement  that 
the  business  partner  must  return  or 
destroy  all  protected  health  information 
received  from  the  covered  entity  at  the 
termination  of  the  business  partner 
contract.  Commenters  argued  that 
business  partners  will  need  to  maintain 
business  records  for  legal  and/or 
financial  auditing  purposes,  which 
would  preclude  the  return  or 
destruction  of  the  information. 
Moreover,  they  argued  that  computer 
back-up  files  may  contain  protected 
health  information,  but  business 
partners  cannot  be  expected  to  destroy 
entire  electronic  back-up  files  just 
because  part  of  the  information  that  they 
contain  is  from  a  client  for  whom  they 
have  completed  work. 

Response:  We  modif\'  the  proposed 
requirement  that  the  business  associate 
must  return  or  destroy  all  protected 
health  information  received  from  the 
covered  entity  when  the  business 
associate  contract  is  terminated.  Under 
the  final  rule,  a  business  associate  must 
return  or  destroy  all  protected  health 
information  when  the  contract  is 
terminated  if  feasible  and  lawful.  The 
business  partner  contract  must  state  that 
privacy  protections  continue  after  the 
contract  ends,  if  there  is  a  need  for  the 
business  associate  to  retain  any  of  the 
protected  health  information  and  for  as 
long  as  the  information  is  retained.  In 
addition,  the  permissible  uses  of 
information  after  termination  of  the 
contract  must  be  limited  to  those 
activities  that  make  return  or 
destruction  of  the  information  not 
feasible. 

Comment:  Many  commenters 
recommended  that  providers  and  plans 
be  excluded  from  the  definition  of 
"business  partner"  if  they  are  already 
governed  by  the  rule  as  covered  entities. 
Providers  expressed  particular  concern 
about  the  inclusion  of  physicians  with 
hospital  privileges  as  business  partners 
of  the  hospital,  as  each  hospital  would 
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be  required  to  have  written  contracts 
with  and  monitor  the  privacy  practices 
of  each  physician  with  privileges,  and 
each  physician  would  be  required  to  do 
the  same  for  the  hospital.  Another 
commenter  argued  that  consultations 
between  covered  entities  for  treatment 
or  referral  purposes  should  not  be 
subject  to  the  business  partner 
contracting  reauirement. 

Response:  Tne  final  rule  retains  the 
general  requirement  that,  subject  to  the 
exceptions  below,  a  covered  entity  must 
enter  into  a  business  associate  contract 
with  another  covered  entity  when  one  is 
providing  services  to  or  acting  on  behalf 
of  the  other.  We  retain  this  requirement 
because  we  believe  that  a  covered  entity 
that  is  a  business  associate  should  be 
restricted  from  using  or  disclosing  the 
protected  health  information  it  creates 
or  receives  through  its  business 
associate  function  for  any  purposes 
other  than  those  that  are  explicitly 
detailed  in  its  contract. 

However,  the  final  rule  expands  the 
proposed  exception  for  disclosures  of 
protected  health  information  by  a 
covered  health  care  provider  to  another 
health  care  provider.  The  final  rule 
allows  such  disclosures  without  a 
business  associate  contract  for  any 
activities  that  fall  under  the  definition 
of  "treatment."  We  agree  with  the 
commenter  that  the  administrative 
burdens  of  requiring  contracts  in  staff 
privileges  arrangements  would  not  be 
outweighed  by  any  potential  privacy 
enhancements  from  such  a  requirement. 
Although  the  exception  for  disclosure  nf 
protected  health  information  for 
treatment  could  be  sufficient  to  relieve 
physicians  and  hospitals  of  the  contract 
requirement,  we  also  believe  that  this 
arrangement  does  not  meet  the  true 
meaning  of  "business  associate," 
because  both  the  hospital  and  phvsician 
are  providing  services  to  the  patient,  not 
to  each  other.  We  therefore  also  add  an 
exception  to  §  164.502(e)(  i)  that 
explicitly  states  that  a  contract  is  not 
required  when  the  association  involves 
a  health  care  facility  and  another  health 
care  provider  with  privileges  at  that 
facility,  if  the  purpose  is  providing 
health  care  to  the  individual.  We  have 
also  added  other  exceptions  in 
^  164.502(e)(l){ii)  to  the  requirement  to 
obtain  "satisfactory  assurances"  under 
^  164.502(e)(l)(i).  We  do  not  require  a 
business  associate  arrangement  between 
group  health  plans  and  their  plan 
sponsors  because  other,  albeit 
analogous,  requirements  apply  under 
§  164.504(f)  that  are  more  tailored  to  the 
specifics  of  that  legal  relationship.  We 
do  not  require  business  associate 
arrangements  between  government 
health  plans  providing  public  benefits 


and  other  agencies  conducting  certain 
functions  for  the  health  plan,  because 
these  arrangements  are  typically  very 
constrained  by  other  law 

Comment:  Many  commenters 
expressed  concern  that  required 
contracts  for  federal  agencies  would 
adversely  affect  oversight  activities, 
including  investigations  and  audits. 
Some  health  plan  commenters  were 
concerned  that  if  HMOs  are  business 
partners  of  an  employer  then  the 
employer  would  have  a  right  to  all 
personal  health  information  collected  by 
the  HMO.  A  commenter  wanted  to  be 
sure  that  authorization  would  not  be 
required  for  accreditation  agencies  to 
access  information.  A  large 
manufacturing  company  wanted  to 
make  sure  that  business  associate 
contracts  were  not  required  between 
affiliates  and  a  parent  corporation  that 
provides  administrative  services  for  a 
sponsored  health  plan.  Attorney 
commenters  asserted  that  a  business 
partner  contract  would  undermine  the 
attorney/client  relationship,  interfere 
with  attorney/client  privilege,  and  was 
not  necessary  to  protect  client 
confidences.  A  software  vendor  wanted 
to  be  excluded  because  the  requirements 
for  contracts  were  burdensome  and 
government  oversight  intrusive.  Some 
argued  that  because  the  primary 
purpose  of  medical  device 
manufacturers  is  supplying  devices,  not 
patient  care,  they  should  be  excluded. 

Response:  We  clanfv'  in  the  above 
discussion  of  the  definition  of  "business 
associate"  that  a  health  insurance  issuer 
or  an  HMO  providing  health  insurance 
or  health  coverage  to  a  group  health 
plan  does  not  become  a  business 
associate  simply  by  providing  health 
insiuance  or  health  coverage.  The  health 
insurance  issuer  or  HMO  may  perform 
additional  functions  or  activities  or 
provide  additional  services,  however, 
that  would  give  rise  to  a  business 
associate  relationship.  However,  even 
when  an  health  insurance  issuer  or 
HMO  acts  as  a  business  associate  of  a 
group  health  plan,  the  group  health  plan 
has  no  right  of  ai:cess  to  the  other 
protected  health  information 
maintained  by  the  health  insurance 
issuer  or  HMO.  The  business  associate 
contract  must  constrain  the  uses  and 
disclosures  of  protected  health 
information  obtained  by  the  business 
associate  through  the  relationship,  but 
does  not  give  the  covered  entity  any 
right  to  request  the  business  associate  to 
disclose  protected  health  information 
that  it  maintains  outside  of  the  business 
associate  relationship  to  the  group 
health  plan.  Under  HIPAA,  employers 
are  not  covered  entities,  so  a  health 
insurance  issuer  or  HMO  cannot  act  as 


a  business  associate  of  an  employer.  See 
§  164.504(f)  with  respect  to  disclosures 
to  plan  sponsors  from  a  group  health 
plan  or  health  insurance  issuer  or  HMO 
with  respect  to  a  group  health  plan. 

With  respect  to  attorneys  generally, 
the  reasons  the  commenters  put  forward 
to  exempt  attorneys  from  this 
requirement  were  not  persuasive.  The 
business  associate  requirements  will  not 
prevent  attorneys  from  disclosing 
protected  health  information  as 
necessary  to  find  and  prepare  witness, 
nor  from  doing  their  work  generally, 
because  the  business  associate  contract 
can  allow  disclosures  for  these 
purposes.  We  do  not  require  business 
associate  contracts  to  identify  each 
disclosure  to  be  made  by  the  business 
associate;  these  disclosures  can  be 
identified  by  type  or  purpose.  We 
believe  covered  entities  and  their 
attorneys  can  craft  agreements  that  will 
allow  for  uses  and  disclosures  of 
protected  health  information  as 
necessary  for  these  activities.  The 
requirement  for  a  business  associate 
contract  does  not  interfere  with  the 
attorney-client  relationship,  nor  does  it 
override  professional  judgement  of 
business  associates  regarding  the 
protected  health  information  they  need 
to  discharge  their  responsibilities.  We 
do  not  require  covered  entities  to 
second  guess  their  professional  business 
associates'  reasonable  requests  to  use  or 
disclose  protected  health  information  in 
the  course  of  the  relationship. 

The  attorney-client  privilege  covers 
only  a  small  portion  of  information 
provided  to  attorneys  and  so  is  not  a 
substitute  for  this  requirement.  More 
important,  attorney-client  privilege 
belongs  to  the  client,  in  this  case  the 
covered  entity,  and  not  to  the  individual 
who  is  the  subject  of  the  information. 
The  business  associate  requirements  are 
intended  to  protect  the  subject  of  the 
information. 

With  regard  to  government  attorneys 
and  other  government  agencies,  we 
recognize  that  federal  and  other  law 
often  does  not  allow  standard  legal 
contracts  among  governmental  entities, 
but  instead  requires  agreements  to  be 
made  through  the  Economy  Act  or  other 
mechanisms:  these  are  generally 
reflected  in  a  memorandum  of 
understanding  (MOU).  We  therefore 
modify  the  proposed  requirements  to 
allow  government  agencies  to  meet  the 
required  'satisfactory'  assurance  " 
through  such  MOUs  that  contain  the 
same  provisions  reqyired  of  business 
associate  contracts.  As  discussed 
elsewhere,  we  believe  that  direct 
regulation  of  entities  receiving  protected 
health  information  can  be  as  or  more 
effective  in  protecting  health 
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information  as  contracts.  We  therefore 
also  allow  government  agencies  to  meet 
the  required  "satisfactory  assurances"  if 
law  or  regulations  impose  requirements 
on  business  associates  consistent  with 
the  requirements  specified  for  business 
associate  contracts. 

We  do  not  believe  that  the 
requirement  to  have  a  business  associate 
contract  with  agencies  that  are 
performing  the  specified  services  for  the 
covered  entity  or  undertaking  functions 
or  activities  on  its  behalf  undermines 
the  government  functions  being 
performed.  A  business  associate 
arrangement  requires  the  business 
associate  to  maintain  the  confidentiality 
of  the  protected  health  information  and 
generally  to  use  and  disclose  the 
information  only  for  the  pm-poses  for 
which  it  was  provided.  This  does  not 
undermine  government  functions.  We 
have  exempted  from  the  business 
associate  requirement  certain  situations 
in  which  the  law  has  created  joint  uses 
or  custody  over  health  information, 
such  as  when  law  requires  another 
government  agency  to  determine  the 
eligibility  for  enrollment  in  a  covered 
health  plan.  In  such  cases,  information 
is  generally  shared  across  a  number  of 
government  progreuns  to  determine 
eligibility,  and  often  is  jointly 
maintained.  We  also  clarify  that  health 
oversight  activities  do  not  give  rise  to  a 
business  associate  relationship,  and  that 
protected  health  information  may  be 
disclosed  by  a  covered  entity  to  a  health 
oversight  agency  pursuant  to 
§  164.512(d). 

We  clarify  for  purposes  of  the  final 
rule  that  accreditation  agencies  are 
business  associates  of  a  covered  entity 
and  are  explicitly  included  within  the 
definition.  During  accreditation, 
covered  entities  disclose  substantial 
amounts  of  protected  health  information 
to  other  private  persons.  A  business 
associate  contract  basically  requires  the 
business  associate  to  maintain  the 
confidentiality  of  the  protected  health 
information  that  it  receives  and 
generally  to  use  and  disclose  such 
information  for  the  puJT)oses  for  which 
it  was  provided.  As  with  attorneys,  we 
believe  that  requiring  a  business 
associate  contract  in  this  instance 
provides  substantial  additional  privacy 
protection  without  interfering  with  the 
functions  that  are  being  provided  by  the 
business  associate. 

With  regard  to  affiliates,  §  164.504(d) 
permits  affiliates  to  designate 
themselves  as  a  single  covered  entity  for 
purposes  of  this  rule.  (See  §  164.5G4(d) 
for  specific  organizational 
requirements.)  Affiliates  that  choose  to 
designate  themselves  as  a  single  covered 
entity  for  purposes  of  this  rule  will  not 


need  business  associate  contracts  to 
share  protected  health  information. 
Absent  such  designation,  affiliates  are 
business  associates  of  the  covered  entity 
if  they  perform  a  function  or  service  for 
the  covered  entity  that  necessitates  the 
use  or  disclosure  of  protected  health 
information. 

Software  vendors  are  business 
associates  if  they  perform  functions  or 
activities  on  behalf  of.  or  provide 
specified  services  to.  a  covered  entity. 
The  mere  provision  of  software  to  a 
covered  entity  would  not  appear  to  give 
rise  to  a  business  associate  relationship, 
although  if  the  vendor  needs  access  to 
the  protected  health  information  of  the 
covered  entity  to  assist  with  data 
management  or  to  perform  functions  or 
activities  on  the  covered  entity's  behalf, 
the  vendor  would  be  a  business 
associate.  We  note  that  when  an 
employee  of  a  contractor,  like  a  software 
or  IT  vendor,  has  his  or  her  primary 
duty  station  oa-site  at  a  covered  entity, 
the  covered  entity  may  choose  to  treat 
the  employee  of  the  vendor  as  a  member 
of  the  covered  entity's  workforce,  rather 
than  as  a  business  associate.  See  the 
preamble  discussion  to  the  definition  of 
workforce,  §160.103. 

With  regard  to  medical  device 
manufacturers,  we  clarif>'  that  a  device 
manufacturer  that  provides  'health 
care"  consistent  with  the  rule's 
definition,  including  being  a  "supplier  " 
under  the  Medicare  program,  is  a  health 
care  provider  under  the  final  rule.  We 
do  not  require  a  business  associate 
contract  when  protected  health 
information  is  shared  among  health  care 
providers  for  treatment  purposes. 
However,  a  device  manufacturer  that 
does  not  provide  "health  care"  must  be 
a  business  associate  of  a  covered  entity 
if  that  manufacturer  receives  or  creates 
protected  health  information  in  the 
performance  of  functions  or  activities  on 
behalf  of,  or  the  provision  of  specified 
services  to,  a  covered  entity. 

As  to  financial  institutions,  they  are 
business  associates  under  this  rule 
when  they  conduct  activities  that  cause 
them  to  meet  the  definition  of  business 
associate.  See  the  preamble  discussion 
of  the  definition  of  "payment"  in 
§  164.501,  for  an  explanation  of 
activities  of  a  financial  institution  that 
do  not  require  it  to  have  a  business 
associated  contract. 

Disease  managers  may  be  health  care 
providers  or  health  plans,  if  they 
otherwise  meet  the  respective 
definitions  and  perform  disease 
management  activities  on  their  own 
behalf.  However,  such  persons  may  also 
be  business  associates  if  they  perform 
disease  management  functions  or 
services  for  a  covered  entity. 


Comment:  Other  commenters 
recommended  that  certain  entities  be 
included  within  the  definition  of 
"business  partner."  such  as 
transcription  services;  employee 
representatives:  in  vitro  diagnostic 
manufacturers;  private  state  and 
comparative  health  data  organizations: 
state  hospital  associations;  warehouses; 
"whistleblowers."  credit  card 
companies  that  deal  with  health  billing; 
and  patients. 

Response:  We  do  not  list  all  the  types 
of  entities  that  are  business  associates, 
because  whether  an  entity  is  a  business 
associate  depends  on  what  the  entity 
does,  not  what  the  entity  is  That  is.  this 
is  a  definition  based  on  function;  any 
entity  performing  the  function  described 
in  the  definition  is  a  business  associate. 
Using  one  of  the  commenters'  examples, 
a  state  hospital  association  may  be  a 
business  associate  if  it  performs  a 
service  for  a  covered  entity  for  which 
protected  health  information  is 
required.  It  is  not  a  business  associate 
by  virtue  of  the  fact  that  it  is  a  hospital 
association,  but  by  virtue  of  the  ser\ice 
it  is  performing. 

Comment:  A  few  commenters  urged 
that  certain  entities,  i.e.,  collection 
agencies  and  case  managers,  be  business 
partners  rather  than  covered  entities  for 
purposes  of  this  rule. 

Response:  Collection  agencies  and 
case  managers  are  business  associates  to 
the  extent  that  they  provide  specified 
ser\ices  to  or  perform  functions  or 
activities  on  behalf  of  a  covered  entity. 
A  collection  agency  is  not  a  covered 
entity  for  purposes  of  this  rule. 
However,  a  case  manager  may  be  a 
covered  entity  because,  depending  on 
the  case  manager's  activities,  the  person 
may  meet  the  definition  of  either  a 
health  caie  provider  or  a  health  plan. 
See  definitions  of  "health  care 
provider"  and  "health  plan"  in 
§164.501. 

Comment:  Several  commenters 
complained  that  the  proposed  HIPAA 
security  regulation  and  privacy 
regulation  were  inconsistent  with  regard 
to  business  partners. 

Response:  We  will  conform  these 
policies  in  the  final  Security  Rule. 

Comment:  One  commenter  expressed 
concern  that  the  proposal  appeared  to 
give  covered  entities  the  power  to  limit 
by  contract  the  ability  of  their  business 
partners  to  disclose  protected  health 
information  obtained  from  the  covered 
entity  regardless  of  whether  the 
disclosure  was  permitted  under 
proposed  §  164.510.  "Uses  and 
disclosures  for  which  individual 
authorization  is  not  required"  (§  164.512 
in  the  final  rule).  Therefore,  the 
commenter  argued  that  the  covered 
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entity  could  prevent  the  business 
partner  from  disclosing  protected  health 
information  to  oversight  agencies  or  law- 
enforcement  bv  omitting  them  from  the 
authorized  disclosures  in  the  tontrat  t. 

In  addition,  the  commonter  expressed 
concern  that  the  proposal  did  not 
authorize  business  partners  and  their 
emplovees  to  engage  in  vvhistleblowing. 
The  commenter  concluded  that  this 
omission  was  unintended  since  the 
proposals  provision  at  proposed 
^  164.518(c)(4)  relieved  the  covered 
entitv.  covered  entity's  employees, 
business  partner,  and  the  business 
partner's  emplovees  from  liability  for 
disclosing  protected  health  information 
to  law  enforcement  and  to  health 
oversight  agencies  when  reporting 
improper  activities,  but  failed  to 
specifically  authorize  business  partners 
and  their  employees  to  engage  in 
vvhistleblowing  in  proposed 
§  164.510(f).  "Disclosures  for  law 
enforcement." 

Response:  Under  our  statutor\' 
authority,  we  cannot  directly  regulate 
entities  that  are  not  covered  entities; 
thus,  we  cannot  regulate  most  business 
associates,  or  authorize'  them  to  use  or 
disclose  protected  health  information 
We  agree  with  the  result  sought  bv  the 
commenter.  and  accomplish  it  by 
ensuring  that  such  whistle  blowing 
disclosures  by  business  associates  and 
others  do  not  constitute  a  violation  of 
this  rule  on  the  part  of  the  covered 
entity. 

Comment:  Some  commenters 
suggested  that  the  need  to  terminate 
contracts  that  had  been  breached  would 
be  particularly  problematic  when  the 
contracts  were  with  single-source 
business  partners  used  by  health  care 
providers.  For  e.xample.  one  commenter 
explained  that  when  the  Department 
awards  single-source  contracts,  such  as 
to  a  Medicare  carrier  acting  as  a  fiscal 
intermediar\'  that  then  becomes  a 
business  partner  of  a  health  care 
provider,  the  physician  is  left  with  no 
viable  alternative  if  required  to 
terminate  the  contract. 

Response:  In  most  cases,  we  expect 
that  there  will  be  other  entities  that 
could  be  retained  by  the  covered  entity 
as  a  business  associate  to  carry  out  those 
functions  on  its  behalf  or  provide  the 
necessar\-  ser\ices.  We  agree  that  under 
certain  circumstances,  however,  it  may 
not  be  possible  for  a  covered  entity  to 
terminate  a  contract  with  a  business 
associate.  Accordingly,  although  the 
rule  still  generally  requires  a  covered 
entity  to  termifiate  a  contract  if  steps  to 
cure  such  a  material  breach  fail,  it  also 
allows  an  exception  to  this  to 
accommodate  those  infrequent 
circumstances  where  there  simply  are 


no  viable  alternatives  to  continuing  a 
contract  with  that  particular  business 
associate.  It  does  not  mean,  however, 
that  the  covered  entity  can  choose  to 
continue  the  contract  with  a  non- 
compliant  business  associate  merely 
because  it  is  more  convenient  or  less 
costly  than  doing  business  with  other 
potential  business  associates.  We  also 
retjuire  that  if  a  covered  entity 
determines  that  it  is  not  feasible  to 
terminate  a  non-compliant  business 
associate,  the  covered  entity  must  notif\' 
the  Secretary 

Comment:  Another  commenter  argued 
that  having  to  renegotiate  everv'  existing 
contract  within  the  2-year 
implementation  window  so  a  covered 
entity  can  attest  to  "satisfactory 
assurance  "  that  its  business  partner  w'ill 
appropriatelv  safeguard  protected  health 
infnrmation  is  not  practical. 

Response:  The  2-year  implementation 
period  is  statutorily  required  under 
section  1175(b)  of  the  Act.  Further,  we 
believe  that  two  years  provides  adequate 
time  to  come  into  compliance  with  the 
regulation 

Comment:  A  commenter 
recommended  that  the  business  partner 
contract  specifically  address  the  issue  of 
data  mining  because  of  its  increasing 
prevalence  within  and  outside  the 
health  care  industry . 

Response:  We  agree  that  protected 
health  information  should  only  be  used 
by  business  associates  for  the  purposes 
identified  in  the  business  associate 
contract.  We  address  the  issue  of  data 
mining  by  requiring  that  the  business 
associate  contract  explicitly  identify  the 
uses  or  disclosures  that  the  business 
associate  is  permitted  to  make  with  the 
protected  health  information.  Aside 
from  disclosures  for  data  aggregation 
and  business  associate  management,  the 
business  associate  contract  cannot 
authorize  any  uses  or  disclosures  that 
the  covered  entity  itself  cannot  make. 
Therefore,  data  mining  by  the  business 
associate  for  anv  purpose  not  specified 
in  the  contract  is  a  violation  of  the 
contract  and  grounds  for  termination  of 
the  contract  by  the  covered  entity. 

Comment:  One  commenter  stated  that 
the  rule  needs  to  provide  the  ability  to 
contract  with  persons  and  organizations 
to  complete  clinical  studies,  provide 
clinical  expertise,  and  increase  access  to 
experts  and  qualitv  of  care. 

Response:  VVe  agree,  and  do  not 
prohibit  covered  entities  from  sharing 
protected  health  information  under  a 
business  associate  contract  for  these 
purposes. 

Comment:  A  commenter  requested 
clarification  as  to  whether  sister 
agencies  are  considered  business 
partners  when  working  together. 


Response:  It  is  unclear  from  the 
comment  whether  the  "sister  agencies" 
are  components  of  a  larger  entity,  are 
affiliated  entities,  or  are  otherwise 
linked.  Requirements  regarding  sharing 
protected  health  information  among 
affiliates  and  components  are  found  in 
§164.504. 

Comment:  One  commenter  stated  that 
some  union  contracts  specif\'  that  the 
employer  and  employees  jointly 
conduct  patient  quality  of  care  reviews. 
The  commenter  requested  clarification 
as  to  whether  this  arrangement  made  the 
employee  a  business  partner. 

Response:  An  employee  organization 
that  agrees  to  perform  quality  assurance 
for  a  group  health  plan  meets  the 
definition  of  a  business  associate.  We 
note  that  the  employee  representatives 
acting  on  behalf  of  the  employee 
organization  would  be  performing  the 
functions  of  the  organization,  and  the 
employee  organization  would  be 
responsible  under  the  business  associate 
contract  to  ensure  that  the 
representatives  abided  by  the 
restrictions  and  conditions  of  the 
contract.  If  the  employee  organization  is 
a  plan  sponsor  of  the  group  health  plan, 
the  similar  provisions  of  §  164.504(f) 
would  apply  instead  of  the  business 
associate  requirements.  See 
§  164.502(e)(1). 

Comment:  Some  commenters 
supported  regulating  employers  as 
business  partners  of  the  health  plan. 
These  commenters  believed  that  this 
approach  provided  flexibility  by  giving 
employers  access  to  information  when 
necessary  while  still  holding  employers 
accountable  for  improper  use  of  the 
information.  Many  commenters, 
however,  stressed  that  this  approach 
would  turn  the  relationship  between 
employers,  employees  and  other  agents 
'on  its  head  "  by  making  the  employer 
subordinate  to  its  agents.  In  addition, 
several  commenters  objected  to  the 
business  partner  approach  because  they 
alleged  it  would  place  employers  at  risk 
for  greater  liabilitv. 

Response:  We  do  not  require  a 
business  associate  contract  for 
disclosure  of  protected  health 
information  from  group  health  plans  to 
employers.  We  do,  however,  put  other 
conditions  on  the  disclosure  of 
protected  health  information  from  group 
health  plans  to  employers  who  sponsor 
the  plan.  See  further  discussion  in 
§  164.504  on  disclosure  of  protected 
health  information  to  employers. 

Comment:  One  commenter  expressed 
concern  that  the  regulation  would 
discourage  organizations  from 
participating  with  Planned  Parenthood 
since  pro  bono  and  volunteer  services 
may  have  no  contract  signed. 
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Response:  We  design  the  rule's 
requirements  with  respect  to  volunteers 
and  pro  bono  services  to  allow 
flexibility  to  the  covered  entity  so  as  not 
to  disturb  these  arrangements. 
Specifically,  when  such  volunteers 
work  on  the  premises  of  the  covered 
entity,  the  covered  entity  may  choose  to 
treat  them  as  members  of  the  covered 
entity's  workforce  or  as  business 
associates.  See  the  definitions  of 
business  associate  and  workforce  in 
§  160.103.  If  the  volunteer  performs  its 
work  off-site  and  needs  protected  health 
information,  a  business  associate 
arrangement  will  be  required.  In  this 
instance,  where  protected  health 
information  leaves  the  premises  of  the 
covered  entity,  privacy  concerns  are 
heightened  and  it  is  reasonable  to 
require  an  agreement  to  protect  the 
information.  We  believe  that  pro  bono 
contractors  will  easily  develop  standard 
contracts  to  allow  those  activities  to 
continue  smoothly  while  protecting  the 
health  information  that  is  shared. 

Section  164.504(f)— Group  Health  Plans 

Comment:  Several  commenters 
interpreted  the  preamble  in  the 
proposed  rule  to  mean  that  only  self- 
insiued  group  health  plans  were 
covered  entities.  Another  commenter 
suggested  there  was  an  error  in  the 
definition  of  group  health  plans  because 
it  only  included  plans  with  more  than 
50  participants  or  plans  administered  by 
an  entity  other  than  the  employer 
(emphasis  added  by  commenter).  This 
commenter  believed  the  "or"  should  be 
an  "and"  because  almost  all  plans  under 
50  are  administered  by  another  entity 
and  therefore  this  definition  does  not 
exclude  most  small  plans. 

Response:  We  did  not  intend  to  imply 
that  only  self-insured  group  health 
plans  are  covered  health  plans.  We 
clarify  that  all  group  health  plans,  both 
self-insured  and  fully-funded,  with  50 
or  more  participants  are  covered 
entities,  and  that  group  health  plans 
with  fewer  than  50  participants  are 
covered  health  plans  if  they  are 
administered  by  another  entity.  While 
we  agree  with  the  commenter  that  few 
group  health  plans  with  fewer  than  50 
participants  are  self-administered,  the 
'or"  is  dictated  by  the  statute. 
Therefore,  the  statute  only  exempts 
group  health  plans  with  fewer  than  50 
participants  that  are  not  administered 
by  an  entity  other  than  the  employer. 

Comment:  Several  commenters  stated 
that  the  proposed  rule  mis-characterized 
the  relationship  between  the  employer 
and  the  group  health  plan.  The 
commenters  stated  that  under  ERISA 
and  the  Internal  Revenue  Code  group 
health  plans  are  separate  legal  entities 


from  their  employer  sponsors.  The 
group  health  plan  itself,  however, 
generally  does  not  have  any  employees. 
Most  operations  of  the  group  health 
plan  are  contracted  out  to  other  entities 
or  are  carried  out  by  employees  of  the 
employer  who  sponsors  the  plan.  The 
commenters  stressed  that  while  group 
health  plans  are  clearly  covered  entities, 
the  Department  does  not  have  the 
statutory  authority  to  cover  employers 
or  other  entities  that  sponsor  group 
health  plans.  In  contrast,  many 
commenters  stated  that  without 
covering  employers,  meaningful  privacy 
protection  is  unattainable. 

Response:  We  agree  that  group  health 
plans  are  separate  legal  entities  from 
their  plan  sponsors  and  that  the  group 
health  plan  itself  may  be  operated  by 
employees  of  the  plan  sponsor.  We 
make  significant  modification  to  the 
proposed  rule  to  better  reflect  this 
reality.  We  design  the  requirements  in 
the  final  regulation  to  use  the  existing 
regulatory  tools  provided  by  ERISA, 
such  as  the  plan  documents  required  by 
that  law  and  the  constellation  of  plan 
administration  functions  defined  by  that 
law  that  established  and  maintain  the 
group  health  plan. 

We  recognize  plan  sponsors' 
legitimate  need  for  health  information 
in  certain  situations  while,  at  the  same 
time,  protecting  health  information  from 
being  used  for  employment-related 
functions  or  for  other  functions  related 
to  other  employee  benefit  plans  or  other 
benefits  provided  by  the  plan  sponsor. 
We  do  not  attempt  to  directly  regulate 
plan  sponsors,  but  pursuant  to  our 
authority  to  regulate  health  plans,  we 
place  restrictions  on  the  flow  of 
information  from  covered  entities  to 
non-covered  entities.  The  final  rule 
permits  group  health  plans  to  disclose 
protected  health  information  to  plan 
sponsors,  and  allows  them  to  authorize 
health  insurance  issuers  or  HMOs  to 
disclose  protected  health  information  to 
plan  sponsors,  if  the  plan  sponsors  agree 
to  use  and  disclose  the  information  only 
as  permitted  or  required  by  the 
regulation.  The  information  may  be 
used  only  for  plan  administration 
functions  performed  on  behalf  of  the 
group  health  plan  and  specified  in  the 
plan  documents.  Hereafter,  any 
reference  to  employer  in  a  response  to 
a  comment  uses  the  term  'plan 
sponsor,"  since  employers  can  only 
receive  protected  health  information  in 
their  role  as  plan  sponsors,  except  as 
otherwise  permitted  under  this  rule, 
such  as  with  an  authorization. 

Specifically,  in  order  for  a  plan 
sponsor  to  obtain  without  authorization 
protected  health  information  from  a 
group  health  plan,  health  insurance 


issuer,  or  HMO.  the  documents  under 
which  the  group  health  plan  was 
established  and  is  maintained  must  be 
amended  to:  (1)  Describe  the  permitted 
uses  and  disclosures  of  protected  health 
information  by  the  plan  sponsor  (see 
above  for  further  explanation):  (2) 
specif}'  that  disclosure  is  permitted  only 
upon  receipt  of  a  written  certification 
that  the  plan  documents  have  been 
amended:  and  (3)  provide  adequate 
firewalls.  The  firewalls  must  identify- 
the  employees  or  classes  of  employees 
or  other  persons  under  the  plan 
sponsor's  control  who  will  have  access 
to  protected  health  information;  restrict 
access  to  only  the  employees  identified 
and  only  for  the  administrative 
functions  performed  on  behalf  of  the 
group  health  plan;  and  provide  a 
mechanism  for  resolving  issues  of 
noncompliance  by  the  employees 
identified.  Any  employee  of  the  plan 
sponsor  who  receives  protected  health 
information  in  connection  with  the 
group  health  plan  must  be  included  in 
the  amendment  to  the  plan  documents. 
As  required  by  ERISA,  the  named 
fiduciary  is  responsible  for  ensuring  the 
accuracy  of  amendments  to  the  plan 
documents. 

Group  health  plans,  and  health 
insurance  issuers  or  HMOs  with  respect 
to  the  group  health  plan,  that  disclose 
protected  health  information  to  plan 
sponsors  are  bound  by  the  minimum 
necessary  standard  as  described  in 
§164.514. 

Group  health  plans,  to  the  extent  they 
provide  health  benefits  only  through  an 
insurance  contract  with  a  health 
insurance  issuer  or  HMO  and  do  not 
create,  receive,  or  maintain  protected 
health  information  (except  for  summary 
information  or  enrollment  and 
disenrollment  information),  are  not 
required  to  comply  with  the 
requirements  of  §§  164.520  or  164.530. 
except  for  the  documentation 
requirements  of  §  164.530(j).  In 
addition,  because  the  group  health  plan 
does  not  have  access  to  protected  health 
information,  the  requirements  of 
§§  164.524,  164.526,  and  164.528  are  not 
applicable.  Individuals  enrolled  in  a 
group  health  plan  that  provides  benefits 
only  through  an  insurance  contract  with 
a  health  insurance  issuer  or  HMO  would 
have  access  to  all  rights  provided  by  this 
regulation  through  the  health  insurance 
issuer  or  HMO,  because  they  are 
covered  entities  in  their  own  right. 

Comment:  We  received  several 
comments  from  self-insured  plans  who 
stated  that  the  proposed  rule  did  not 
fully  appreciate  the  dual  nature  of  an 
employer  as  a  plan  sponsor  and  as  a 
insurer.  These  commenters  stated  that 
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the  regulation  should  have  an  exception 
for  employers  who  are  also  insurers. 

Response:  We  believe  the  approach 
we  have  taken  in  the  final  rule 
recognizes  the  special  relationship 
between  plan  sponsors  and  group  health 
plans,  including  group  health  plans  that 
provide  benefits  through  a  self-insured 
arrangement.  The  final  rule  allows  plan 
sponsors  and  employees  of  plan 
sponsors  access  to  protected  health 
information  for  purposes  of  plan 
administration.  The  group  health  plan  is 
bound  by  the  permitted  uses  and 
disclosures  of  the  regulation,  but  may 
disclose  protected  health  information  to 
plan  sponsors  under  certain 
circumstances.  To  the  extent  that  group 
health  plans  do  not  provide  health 
benefits  through  an  insurance  contract, 
they  are  required  to  establish  a  privacy 
officer  and  provide  training  to 
employees  who  have  access  to  protected 
health  information,  as  well  as  meet  the 
other  applicable  requirements  of  the 
regulation. 

Comment  Some  commenters 
supported  our  position  not  to  require 
individual  consent  for  employers  to 
have  access  to  protected  health 
information  for  purposes  of  treatment, 
payment,  and  health  care  operations. 
For  employer  sponsored  insurance  to 
continue  to  exist  as  it  does  today,  the 
commenters  stressed,  this  policv'  is 
essential.  Other  commenters  encouraged 
the  Department  to  amend  the  regulation 
to  require  authorization  for  disclosure  of 
information  to  employers.  These 
commenters  stressed  that  because  the 
employer  was  not  a  covered  entity, 
individual  consent  is  the  only  way  to 
prohibit  potential  abuses  of  information 

Response:  In  the  final  regulation,  we 
maintain  the  position  in  the  proposed 
rule  that  a  health  plan,  including  a 
group  health  plan,  need  not  obtain 
individual  consent  for  use  and 
disclosure  of  protected  health 
information  for  treatment,  payment  and 
or  health  care  operations  purposes. 
However,  we  impose  conditions 
(described  above)  for  making  such 
disclosures  to  the  plan  sponsor.  Because 
employees  of  the  plan  sponsor  often 
perform  health  care  operations  and 
payment  (e.g.  plan  administration) 
functions,  such  as  claims  payment, 
quality  review,  and  auditing,  they  may 
have  legitimate  need  for  such 
information.  Requiring  authorization 
from  every  participant  in  the  plan  could 
make  such  fundamental  plan 
administration  activities  impossible.  We 
therefore  impose  regulaton,'  restrictions, 
rather  than  a  consent  requirement,  to 
prevent  abuses.  For  example,  the  plan 
sponsor  must  certify  that  any  protected 
health  information  obtained  bv  its 


employees  through  such  plan 
administration  activities  will  not  be 
used  for  employment-related  decisions. 

Comment:  Several  commenters 
stressed  that  the  regulation  must  require 
the  establishment  of  firewalls  between 
group  health  plans  and  employers. 
These  commenters  stated  that  firewalls 
were  necessary  to  prevent  the  employer 
from  accessing  information  improperly 
and  using  it  in  making  job  placements, 
promotions,  and  firing  decisions.  In 
addition,  one  commenter  stated  that 
employees  with  access  to  protected 
health  information  must  be  empowered 
through  this  regulation  to  deny 
unauthorized  access  to  protected  health 
information  to  corporate  managers  and 
executives. 

Response:  We  agree  with  the 
commenters  that  firewalls  are  necessary 
to  prevent  unauthorized  use  and 
disclosure  of  protected  health 
information.  Among  the  conditions  for 
group  health  plans  to  disclose 
information  to  plan  sponsors,  the  plan 
sponsor  must  establish  firewalls  to 
prevent  unauthorized  uses  and 
disclosures  of  information.  The  firewalls 
include:  describing  the  employees  or 
classes  of  employees  with  access  to 
protected  health  information;  restricting 
access  to  and  use  of  the  protected  health 
information  to  the  plan  administration 
functions  performed  on  behalf  of  the 
group  health  plan  and  described  in  plan 
documents;  and  providing  an  effective 
mechanism  for  resolving  issues  of 
noncompliance. 

Comment:  Several  commenters 
supported  our  proposal  to  cover  the 
health  care  component  of  an  employer 
in  its  capacity  as  an  administrator  of  the 
group  health  plan.  These  conunenters 
felt  the  component  approach  was 
necessary  to  prevent  the  disclosure  of 
protected  health  information  to  other 
parts  of  the  employer  where  it  might  be 
used  or  disclosed  improperly.  Other 
commenters  believed  the  component 
approach  was  unworkable  and  that 
distinguishing  who  was  in  the  covered 
entity  would  not  be  as  easy  as  assumed 
in  the  proposed  rule.  One  commenter 
stated  it  was  unreasonable  for  an 
employer  to  go  through  its  workforce 
division  by  division  and  employee  by 
employee  designating  who  is  included 
in  the  component  and  who  is  not.  In 
addition,  some  commenters  argued  that 
we  did  not  have  the  statutory  authority 
to  regulate  employers  at  all,  including 
their  health  care  components. 

One  commenter  requested  more 
guidance  with  respect  to  identifying  the 
health  care  component  as  proposed 
under  the  proposed  rule.  In  particular, 
the  commenter  requested  that  the 
regulation  clearly  define  how  to  identify 


such  persons  and  what  activities  and 
functional  areas  may  be  included.  The 
commenter  alleged  that  identification  of 
persons  needing  access  to  protected 
health  information  will  be 
administratively  burdensome.  Another 
commenter  requested  clarification  on 
distinguishing  the  component  entity 
from  non-component  entities  within  an 
organization  and  how  to  administer 
such  relationships.  The  commenter 
stated  that  individuals  included  in  the 
covered  entity  could  change  on  a  daily 
basis  and  advocated  for  a  simpler  set  of 
rules  governing  intra-organizational 
relationships  as  opposed  to  inter- 
organizational  relationships. 

Response:  While  we  have  not  adopted 
the  component  approach  for  plan 
sponsors  in  the  final  rule,  plan  sponsors 
who  want  protected  health  information 
must  still  identify  who  in  the 
organization  will  have  access  to  the 
information.  Several  of  the  changes  we 
make  to  the  NPRM  will  make  this 
designation  easier.  First,  we  move  from 
"component"  to  a  more  familiar 
functional  approach.  We  limit  the 
employees  of  the  plan  sponsor  who  may 
receive  protected  health  information  to 
those  employees  performing  plan 
administration  functions,  as  Uiat  term  is 
understood  with  respect  to  ERISA 
compliance,  and  as  limited  by  this  rule's 
definitions  of  payment  and  health  care 
operation.  We  also  allow  designation  of 
a  class  of  employees  (e.g.,  all  employees 
assigned  to  a  particular  department)  or 
individual  employees. 

Although  some  commenters  have 
asked  for  guidance,  we  have 
intentionally  left  the  process  flexible  to 
accommodate  different  organizational 
structures.  Plan  sponsors  may  identify 
who  will  have  access  to  protected  health 
information  in  whatever  way  best 
reflects  their  business  needs  as  long  as 
participants  can  reasonably  identify 
who  will  have  access.  For  example, 
persons  may  be  identified  by  naming 
individuals,  job  titles  (e.g.  Director  of 
Human  Resources),  functions  (e.g. 
employees  with  oversight  responsibility 
for  the  outside  third  party  claims 
administrator),  divisions  of  the 
company  (e.g.  Employee  Benefits)  or 
other  entities  related  to  the  plan 
sponsor.  We  believe  this  flexibility  will 
also  ease  any  administrative  burden  that 
may  result  from  the  identification 
process.  Identification  in  terms  such  as 
"individuals  who  from  time  to  time  may 
need  access  to  protected  health 
information"  or  in  other  broad  or 
generic  ways,  however,  would  not  be 
sufficient. 

Comment:  In  addition  to  the 
comments  on  the  component  approach 
itself,  several  commenters  pointed  out 
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that  many  employees  wear  two  hats  in 
the  organization,  one  for  the  group 
health  plan  and  one  for  the  employer. 
The  commenters  stressed  that  these 
employees  should  not  be  regulated 
when  they  are  performing  group  health 
plan  functions.  This  arrangement  is 
necessary,  particularly  in  small 
employers  where  the  plan  fiduciary  may 
also  be  in  charge  of  other  human 
resources  functions.  The  commenter 
recommended  that  employees  be 
allowed  access  to  information  when 
necessary  to  perform  health  plan 
functions  while  prohibiting  them  from 
using  the  information  for  non-health 
plan  functions. 

Response:  We  agree  with  the 
commenters  that  many  employees 
perform  midtiple  functions  in  an 
organization  and  we  design  these 
provisions  specifically  to  accommodate 
this  way  of  conducting  business.  Under 
the  approach  taken  in  the  final 
regulation,  employees  who  perform 
multiple  functions  (i.e.  group  health 
plan  and  employment-related  functions) 
may  receive  protected  health 
information  from  group  health  plans, 
but  among  other  things,  the  plan 
documents  must  certify  that  these 
employees  will  not  use  the  information 
for  activities  not  otherwise  permitted  by 
this  rule  including  for  employment- 
related  activities. 

Comment:  Several  commenters 
pointed  out  that  the  amount  of  access 
needed  to  protected  health  information 
varies  greatly  from  employer  to 
employer.  Some  employers  may  perform 
many  plan  administration  functions 
themselves  which  are  not  possible 
without  access  to  protected  health 
information.  Other  employers  may 
simply  offer  health  insurance  by  paying 
a  premium  to  a  health  insurance  issuer 
rather  thcui  provide  or  administer  health 
benefits  themselves.  Some  commenters 
argued  that  fully  insured  plans  should 
not  be  covered  under  the  rule.  Similarly, 
some  commenters  argued  that  the 
regulation  was  overly  burdensome  on 
small  employers,  most  of  whom  fully 
insure  their  group  health  plans.  Other 
commenters  pointed  out  that  health 
insurance  issuers — even  in  fully  insined 
arrangements — are  often  asked  for 
identifiable  health  information, 
sometimes  for  legitimate  purposes  such 
as  auditing  or  quality  assiu-ance,  but 
sometimes  not.  One  commenter, 
representing  an  insurer,  gave  several 
examples  of  employer  requests, 
including  claims  reports  for  employees, 
individual  and  aggregate  amounts  paid 
for  employees,  identity  of  employees 
using  certain  drugs,  and  the  identity, 
diagnosis  and  anticipated  futiu'e  costs 
for  "high  cost"  employees.  This  same 


commenter  requested  guidance  in  what 
types  of  information  can  be  released  to 
employers  to  help  them  determine  the 
organization's  responsibilities  and 
liabilities. 

Response:  In  the  final  regulation  we 
recognize  the  diversity  in  plan  sponsors' 
need  for  protected  health  information. 
Many  plan  sponsors  need  access  to 
protected  health  information  to  perform 
plan  administration  functions, 
including  eligibility  and  enrollment 
functions,  quality  assurance,  claims 
processing,  auditing,  monitoring,  trend 
analysis,  and  management  of  car\'e-out 
plans  (such  as  vision  and  dental  plans). 
In  the  final  regulation  we  allow  group 
health  plans  to  disclose  protected  health 
information  to  plan  sponsors  if  the  plan 
sponsor  voluntarily  agrees  to  use  the 
information  only  in  accordance  with  the 
purposes  stated  in  the  plan  documents 
and  as  permitted  by  the  regulation.  We 
clarify,  however,  that  plan 
administration  does  not  include  any 
employment-related  decisions, 
including  fitness  for  duty 
determinations,  or  duties  related  to 
other  employee  benefits  or  plans.  Plan 
documents  may  only  permit  health 
insinance  issuers  to  disclose  protected 
health  information  to  a  plan  sponsor  as 
is  otherwise  permitted  under  this  rule 
and  consistent  with  the  minimum 
necessary  standard. 

Some  plan  sponsors,  including  those 
with  a  fully  insured  group  health  plan, 
do  not  perform  plan  administration 
functions  on  behalf  of  group  health 
plans,  but  still  may  require  health 
information  for  other  purposes,  such  as 
modifying,  amending  or  terminating  the 
plan  or  soliciting  bids  from  prospective 
issuers  or  HMOs.  In  the  ERISA  context 
actions  undertaken  to  modify*,  amend  or 
terminate  a  group  health  plan  may  be 
known  as  "settlor"  functions  (see 
Lockheed  Corp.  v.  Spink.  517  U.S.  882 
(1996)).  For  example,  a  plan  sponsor 
may  require  access  to  information  to 
evaluate  whether  to  adopt  a  three-tiered 
drug  formulary.  Additionally,  a 
prospective  health  insurance  issuer  may 
need  claims  information  from  a  plan 
sponsor  in  order  to  provide  rating 
information.  The  final  rule  permits  plan 
sponsors  to  receive  summary  health 
information  with  identifiers  removed  in 
order  to  carry  out  such  functions. 
Summary  health  information  is 
information  that  summarizes  the  claims 
history,  expenses,  or  types  of  claims  by 
individuals  enrolled  in  the  group  health 
plan.  In  addition,  the  identifiers  listed 
in  §  164.514(b)(2)(i)  must  be  removed 
prior  to  disclosing  the  information  to  a 
plan  sponsor  for  purposes  of  modifv'ing. 
amending,  or  terminating  the  plan.  See 
§  164.504(a).  This  information  does  not 


constitute  de-identified  information 
because  there  may  be  a  reasonable  basis 
to  believe  the  information  is  identifiable 
to  the  plan  sponsor,  especially  if  the 
number  of  participants  in  the  group 
health  plan  is  small.  A  group  health 
plan,  however,  may  not  permit  an  issu«r 
or  HMO  to  disclose  protected  health 
information  to  a  plan  sponsor  unless  the 
requirement  in  §  164.520  states  that  this 
disclosure  may  occur. 

Comment:  Several  commenters  stated 
that  health  insurance  issuers  cannot  be 
held  responsible  for  employers'  use  of 
protected  health  information.  They 
stated  that  the  issuer  is  the  agent  of  the 
employer  and  it  should  not  be  required 
to  monitor  the  employer's  use  and 
disclosure  of  information. 

Response:  Under  this  regulation, 
health  insurance  issuers  are  covered 
entities  and  responsible  for  their  own 
uses  and  disclosures  of  protected  health 
information.  A  group  health  plan  must 
require  a  health  insurance  issuer  or 
HMO  providing  coverage  to  the  group 
health  plan  to  disclose  information  to 
the  plan  sponsor  only  as  provided  in  the 
plan  documents. 

Comment:  Several  commenters  urged 
us  to  require  de-identified  information 
to  be  used  to  the  greatest  extent  possible 
when  information  is  being  shared  with 
employers. 

Response:  De-identified  information 
is  not  sufficient  for  many  functions  plan 
sponsors  perform  on  behalf  of  their 
group  health  plans.  We  have  created  a 
process  to  allow  plan  sponsors  and  their 
employees  access  to  protected  health 
information  when  necessar\'  to 
administer  the  plan.  We  note  that  all 
uses  and  disclosures  of  protected  health 
information  by  the  group  health  plan  are 
bound  by  the  minimum  necessan' 
standard. 

Comment:  One  commenter 
representing  church  plans  argued  that 
the  regulation  should  treat  such  plans 
differently  from  other  group  health 
plans.  The  commenter  was  concerned 
about  the  level  of  access  to  information 
the  Secretary'  would  have  in  performing 
compliance  reviews  and  suggested  that 
a  higher  degree  of  sensitivity  is  need  for 
information  related  to  church  plans  than 
information  related  to  other  group 
health  plans.  This  sensitivity  is  needed, 
the  commenter  alleged,  to  reduce 
unnecessar\'  intrusion  into  church 
operations.  The  commenter  also 
advocated  that  church  plans  found  tu  be 
out  of  compliance  should  be  able  to  self- 
correct  within  a  stated  time  frame  (270 
davs)  and  avoid  paying  penalty  taxes  as 
allowed  in  the  Internal  Revenue  Code. 

Response:  We  do  not  believe  there  is 
sufficient  reason  to  treat  church  plans 
differently  than  other  covered  entities. 
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The  intent  of  the  compliance  reviews  is 
to  determine  whether  or  not  the  plan  is 
abiding  by  the  regulation,  not  to  gather 
information  on  the  general  operations  of 
the  church.  As  required  by  §  160.310(c). 
the  covered  entity  must  provide  access 
only  to  information  that  is  pertinent  to 
ascertaining  compliance  with  part  160 
or  subpart  E  of  164 

Comment:  Several  commenters  stated 
that  employers  often  advocate  on  behalf 
of  their  employees  in  benefit  disputes 
and  appeals,  answer  questions  with 
regard  to  the  health  plan,  and  generally 
help  them  navigate  their  health  benefits. 
These  commenters  questioned  whether 
this  type  of  assistance  would  be  allowed 
under  the  regulation,  whether 
individual  consent  was  required,  and 
whether  this  intervention  would  make 
them  a  covered  entity. 

Response:  The  final  rule  does  nothing 
to  hinder  or  prohibit  plan  sponsors  from 
advocating  on  behalf  of  group  health 
plan  participants  or  providing 
assistance  in  understanding  their  health 
plan.  Under  the  privacy  rule,  however, 
the  plan  sponsor  could  not  obtain  any 
information  from  the  group  health  plan 
or  a  covered  provider  unless 
authorization  was  given.  We  do  not 
believe  obtaining  authorization  when 
advocating  or  providing  assistance  will 
be  impractical  or  burdensome  since  the 
individual  is  requesting  assistance  and 
therefore  should  be  willing  to  provide 
authorization.  Advocating  on  behalf  of 
participants  or  providing  other 
assistance  does  not  make  the  plan 
sponsor  a  covered  entity 

Section  164.506 — Consent  for 
Treatment,  Payment,  and  Health  Care 
Operations 

Comment:  Many  commenters 
supported  regulatory  authorization  for 
treatment,  payment,  and  health  care 
operations.  In  particular,  health  plans, 
employers,  and  institutional  providers 
supported  the  use  of  regulatory 
authorization  for  treatment,  payment, 
and  health  care  operations 

In  contrast,  a  large  number  of 
commenters,  particularly  health  care 
professionals,  patients,  and  patient 
advocates,  suggested  that  consent  for 
treatment,  payment,  and  health  care 
operations  should  be  required.  Many 
commenters  supported  the  use  of 
consent  for  treatment,  payment,  and 
health  care  operations,  considering  this 
a  requirement  for  maintaining  the 
integrity  of  the  health  care  system.  Some 
commenters  made  a  distinction  between 
requiring  and  permitting  providers  to 
obtain  consent. 

Commenters  nearly  uniformly  agreed 
that  covered  health  care  providers, 
health  plans,  and  clearinghouses  should 


not  be  prohibited  fi-om  seeking 
authorization  for  treatment,  payment, 
and  health  care  operations.  Some 
commenters  stated  that  the  prohibition 
against  obtaining  an  authorization  goes 
against  professional  ethics,  undermines 
the  patient-provider  relationship,  and  is 
contrary  to  current  industrv  practice. 

Some  commenters  specifically  noted 
the  primacy  of  the  doctor-patient 
relationship  regarding  consent.  In 
general,  commenters  recommended  that 
individually  identifiable  health 
information  not  be  released  by  doctors 
without  patient  consent.  A  few 
commenters  stated  that  prohibiting 
health  care  providers  from  obtaining 
consent  could  cause  the  patient  to 
become  suspicious  and  distrustful  of  the 
health  care  provider.  Other  commenters 
believed  that  clinicians  have  the 
responsibility  for  making  sure  that 
patients  are  fully  informed  about  the 
consequences  of  releasing  information. 
A  few  commented  that  the  process  of 
obtaining  consent  provided  an 
opportunity  for  the  patient  and  provider 
to  negotiate  the  use  and  disclosure  of 
patient  information. 

Commenters  discussed  how,  when, 
and  by  whom  consent  should  be  sought. 
For  example,  some  commenters  viewed 
a  visit  between  a  health  care  provider 
and  patient  as  the  appropriate  place  for 
consent  to  be  discussed  and  obtained. 
While  others  did  not  necessarily  dispute 
the  appropriateness  of  health  care 
providers  obtaining  consent  for  uses  and 
disclosures  of  protected  health 
information  from  individuals,  some  said 
that  it  was  appropriate  for  health  plans 
to  be  permitted  to  obtain  consent. 

Response:  In  the  NPRM  we  stated  our 
concern  that  the  blanket  consents  that 
individuals  sign  today  provide  these 
individuals  with  neither  notice  nor 
control  over  how  their  information  is  to 
be  used.  While  we  retain  those 
concerns,  we  also  understand  that  for 
many  who  participate  in  the  health  care 
system,  the  acts  of  providing  and 
obtaining  con.sent  represent  important 
values  that  these  parties  wish  to  retain. 
Many  individuals  argued  that  providing 
cfmsent  enhances  their  control;  many 
advocates  argued  that  the  act  of  consent 
focuses  patient  attention  on  the 
transaction;  and  many  health  care 
providers  argued  that  obtaining  consent 
is  part  of  ethical  behavior. 

The  final  rule  amends  our  proposed 
approach  and  requires  most  covered 
health  care  providers  to  obtain  a  consent 
from  their  patients  to  use  or  disclose 
protected  health  information  for 
treatment,  payment,  and  health  care 
operations.  Providers  who  have  an 
indirect  treatment  relationship  with  the 
patient,  as  defined  in  §  164.501.  cannot 


be  expected  to  have  eui  opportunity  to 
obtain  consent  and  may  continue  to  rely 
on  regulatory  authorization  for  their 
uses  and  disclosures  for  these  purposes. 

As  described  in  the  comments,  it  is 
the  relationship  between  the  health  care 
provider  and  the  patient  that  is  the  basis 
for  many  decisions  about  uses  and 
disclosures  of  protected  health 
information.  Much  of  the  individually 
identifiable  health  information  that  is 
the  subject  of  this  rule  is  created  when 
a  patient  interacts  with  a  hesdth  care 
provider.  By  requiring  covered 
providers  to  obtain  consent  for 
treatment,  payment,  and  health  care 
operations,  the  individual  will  have 
appropriate  opportunity  to  consider  the 
appropriate  uses  and  disclosures  of  his 
or  her  protected  health  information.  We 
also  require  that  the  consent  contain  a 
reference  to  the  provider's  notice,  which 
contains  a  more  detsdled  description  of 
the  provider's  practices  relating  to  uses 
and  disclosures  of  protected  health 
information.  This  combination  provides 
the  basis  for  an  individual  to  have  an 
informed  conversation  with  his  or  her 
provider  and  to  request  restrictions. 

It  is  our  understanding  that  it  is 
conunon  practice  for  providers  to  obtain 
consent  for  this  type  of  information- 
sharing  today.  Many  providers  and 
provider  organizations  stated  that  they 
are  ethically  obligated  to  obtain  the 
patient's  consent  and  that  it  is  their 
practice  to  do  so.  A  1998  study  by  Merz, 
et  al.  published  in  the  Journal  of  Law, 
Medicine  and  Ethics  examined  hospital 
consent  forms  regarding  disclosure  of 
medical  information.^  They  found  that 
97%  of  all  hospitals  seek  consent  for  the 
release  of  information  for  pajonent 
purposes;  45%  seek  consent  for 
disclosure  for  utilization  review,  peer 
review,  quality  assiuance,  and/or 
prospective  review;  and  50%  seek 
consent  for  disclosure  to  providers, 
other  health  care  facilities,  or  others  for 
continuity  of  care  purposes.  All  of  these 
activities  fall  within  our  definitions  of 
treatment,  payment,  or  health  care 
operations. 

In  the  final  rule  we  have  not  required 
that  health  plans  or  health  care 
clearinghouses  obtain  consent  for  their 
uses  and  disclosures  of  protected  health 
information  for  treatment,  payment,  or 
health  care  operations.  The  rationale 
underlying  the  consent  requirements  for 
uses  and  disclosures  by  health  care 
providers  do  not  pertain  to  health  plans 
and  health  care  clearinghouses.  First, 
ciurent  practice  is  varied,  and  there  is 
little  histor\'  of  health  plans  obtaining 


**  I   Merz.  P  Sankar.  S.S.  Yoo.    Hospital  Consent 
for  Disclosure  of  Medical  Records."  lournal  of  Law, 
.Medicine  »  Ethics.  26  (1998):  241-248. 
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consent  relating  to  their  own 
information  practices  unless  required  to 
do  so  by  some  other  law.  This  is 
reflected  in  the  public  comments,  in 
which  most  health  plans  supported  the 
regulatory  authorization  approach 
proposed  in  the  NPRM.  Fiulher,  unlike 
many  health  care  providers,  health 
plans  did  not  maintain  that  they  were 
ethically  obligated  to  seek  the  consent  of 
their  patients  for  their  use  and 
disclosure  activities.  Finally,  it  is  the 
unique  relationship  between  an 
individual  and  his  or  her  health  care 
provider  that  provides  the  foundation 
for  a  meaningful  consent  process. 
Requiring  that  consent  process  between 
an  individual  and  a  hetdth  plan  or 
clearinghouse,  when  no  such  unique 
relationship  exists,  we  believe  is  not 
necessary. 

Unlike  their  relationship  with  health 
care  providers,  individuals  in  most 
instances  do  not  have  a  direct 
opportunity  to  engage  in  a  discussion 
with  a  health  plan  or  clearinghouse  at 
the  time  that  they  enter  into  a 
relationship  with  those  entities.  Most 
individuals  choose  a  health  plan 
through  their  employer  and  often  sign 
up  through  their  employer  without  any 
direct  contact  with  the  health  plan.  We 
concluded  that  providing  for  a  signed 
consent  in  such  a  circumstance  would 
add  little  to  the  proposed  approach, 
which  would  have  required  health  plans 
to  provide  a  detailed  notice  to  their 
enrollees.  In  the  final  rule,  we  also 
clarify  that  an  individual  can  request  a 
restriction  from  a  health  plan  or  health 
care  clearinghouse.  Since  individuals 
rarely  if  ever  have  any  direct  contact 
with  clearinghouses,  we  concluded  that 
requiring  a  signed  consent  would  have 
virtually  no  effect  beyond  the  provision 
of  the  notice  and  the  opportimity  to 
request  restrictions. 

We  agree  with  the  comments  we 
received  objecting  to  the  provision 
prohibiting  covered  entities  from 
obtaining  consent  from  individuals.  As 
discussed  above,  in  the  final  rule  we 
require  covered  health  care  providers 
with  direct  treatment  relationships  to 
obtain  consent  to  use  or  disclose 
protected  health  information  for 
treatment,  payment,  and  health  care 
operations.  In  addition,  we  have 
eliminated  the  provision  prohibiting 
other  covered  entities  from  obtaining 
such  consents.  We  note  that  the 
consents  that  covered  entities  are 
permitted  to  obtain  relate  to  their  own 
uses  and  disclosiu'es  of  protected  health 
information  for  treatment,  payment,  and 
health  care  operations  and  not  to  the 
practices  of  others.  If  a  covered  entity 
wants  to  obtain  the  individual's 
permission  to  receive  protected  health 


information  from  another  covered 
entity,  it  must  do  so  using  an 
authorization  under  §  164.508. 

"Consent"  versus  "Authorization" 

Comment:  In  general,  commenters  did 
not  distinguish  between  "consent  "  and 
"authorization."  Commenters  used  both 
terms  to  refer  to  the  individual's  giving 
permission  for  the  use  and  disclosure  of 
protected  health  information  by  any 
entity. 

Response:  In  the  final  rule  we  have 
made  an  important  distinction  between 
consent  and  authorization.  Under  the 
final  rule,  we  refer  to  the  process  by 
which  a  covered  entity  seeks  agreement 
from  an  individual  regarding  how  it  will 
use  and  disclose  the  individual's 
protected  health  information  for 
treatment,  payment,  and  health  care 
operations  as  "consent."  The  provisions 
in  the  final  rule  relating  to  consent  are 
largely  contained  in  §  164.506.  The 
process  by  which  a  covered  entity  seeks 
agreement  from  an  individual  to  use  or 
disclose  protected  health  information 
for  other  purposes,  or  to  authorize 
another  covered  entity  to  disclose 
protected  health  information  to  the 
requesting  covered  entity,  are  termed 
"authorizations"  and  the  provisions 
relating  to  them  are  found  in  §  164.508. 

Consent  Requirements 

Comment:  Many  commenters  believed 
that  consent  might  be  problematic  in 
that  it  could  allow  covered  entities  to 
refuse  enrollment  or  services  if  the 
individual  does  not  grant  the  consent. 
Some  commenters  proposed  that 
covered  entities  be  allowed  to  condition 
treatment,  payment,  or  health  care 
operations  on  whether  or  not  an 
individual  granted  consent.  Other 
commenters  said  that  consent  should  be 
voluntary  and  not  coerced. 

Response:  In  the  final  rule 
(§  164.506(b)(1)),  we  permit  covered 
health  care  providers  to  condition 
treatment  on  the  individual's  consent  to 
the  covered  provider's  use  or  disclosure 
of  protected  health  information  to  carry 
out  treatment,  payment,  and  health  care 
operations.  We  recognize  that  it  would 
be  difficult,  if  not  impossible,  for  health 
care  providers  to  treat  their  patients  and 
run  their  businesses  without  being  able 
to  use  or  disclose  protected  health 
information  for  these  purposes.  For 
example,  a  health  care  provider  could 
not  be  reimbursed  by  a  health  plan 
unless  the  provider  could  share 
protected  health  information  about  the 
individual  with  the  health  plan.  Under 
the  final  rule,  if  the  individual  refuses 
to  grant  consent  for  this  disclosure,  the 
health  care  provider  may  refuse  to  treat 
the  individual.  We  encourage  health 


care  providers  to  exhaust  other  options, 
such  as  making  alternative  payment 
arrangements  with  the  individual, 
before  refusing  to  treat  the  individual  on 
these  grounds. 

We  also  permit  health  plans  to 
condition  enrollment  in  the  health  plan 
on  the  individual's  consent  for  the 
health  plan  to  use  and  disclose 
protected  health  information  to  carry 
out  treatment,  payment,  and  health  care 
operations  (see  §  164.506(h)(2)).  The 
health  plan  must  seek  the  consent  in 
conjunction  with  the  individual's 
eiu"ollment  in  the  plan  for  this  provision 
to  apply.  For  e.xample,  a  health  plan's 
application  for  eiuollment  may  include 
a  consent  for  the  health  plan  to  use  or 
disclose  protected  health  information  to 
carry  out  treatment,  payment,  and/or 
health  care  operations.  If  the  individual 
does  not  sign  this  consent,  the  health 
plan,  under  §  164.502(a)(l)(iii),  is 
prohibited  from  using  or  disclosing 
protected  health  information  about  the 
individual  for  the  purposes  stated  in  the 
consent  form.  Because  the  health  plan 
may  not  be  able  adequately  to  provide 
services  to  the  individual  without  these 
uses  and  disclosures,  we  permit  the 
health  plan  to  refuse  to  enroll  the 
individual  if  the  consent  is  not  signed. 

Comment:  Some  commenters  were 
concerned  that  the  NPRM  conflicted 
with  state  law  regarding  when  covered 
entities  would  be  required  to  obtain 
consent  for  uses  and  disclosures  of 
protected  health  information. 

Response:  We  have  modified  the 
provisions  in  the  final  rule  to  require 
certain  health  care  providers  to  obtain 
consent  for  uses  and  disclosures  for 
treatment,  payment,  and  health  care 
operations  and  to  permit  other  covered 
entities  to  do  so.  A  consent  under  this 
rule  may  be  combined  w'ith  other  types 
of  written  legal  permission  from  the 
individual,  such  as  state-required 
consents  for  uses  and  disclosures  of 
certain  types  of  health  information  (e.g., 
information  relating  to  HIV/AIDS  or 
mental  health).  We  also  permit  covered 
entities  to  seek  authorization  from  the 
individual  for  another  covered  entity's 
use  or  disclosure  of  protected  health 
information  for  these  purposes, 
including  if  the  covered  entity  is 
required  to  do  so  by  other  law.  Though 
we  do  not  believe  any  states  currently 
require  such  authorizations,  we  wanted 
to  avoid  future  conflicts.  These  changes 
should  resolve  the  concerns  raised  by 
commenters  regarding  conflicts  with 
state  laws  that  require  consent, 
authorization,  or  other  types  of  written 
legal  permission  for  uses  and 
disclosures  of  protected  health 
information. 
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Comment:  Some  commenters  noted 
that  there  would  be  circumstances  when 
consent  is  impossible  or  impractical.  A 
few  commenters  suggested  that  in  such 
situations  patient  information  be  de- 
identified  or  reviewed  by  an  objective 
third  party  to  determine  if  consent  is 
necessary. 

Response:  Covered  health  care 
providers  with  direct  treatment 
relationships  are  required  to  obtain 
consent  to  use  or  disclose  protected 
health  information  to  earn,'  out 
treatment,  payment,  and  health  care 
operations.  In  certain  treatment 
situations  where  the  provider  is 
permitted  or  required  to  treat  an 
individual  without  the  individual's 
written  consent  to  receive  health  care, 
the  provider  may  use  and  disclose 
protected  health  information  created  or 
obtained  in  the  course  of  that  treatment 
without  the  individual's  consent  under 
this  rule  (see  §  164.506(a)(;3)).  In  these 
situations,  the  provider  must  attempt  to 
obtain  the  individual's  consent  and.  if 
the  provider  is  unable  to  obtain  consent, 
the  provider  must  document  the  attempt 
and  the  reason  consent  could  not  be 
obtained.  Together  with  the  uses  and 
disclosures  permitted  under  §§  164.510 
and  164.512.  the  concerns  raised 
regarding  -.itudtions  in  which  it  is 
impossible  or  impractical  for  covered 
entities  to  obtain  the  individual's 
permission  to  use  or  disclose  protected 
health  information  about  the  individual 
have  been  addressed 

Comment:  An  agency  that  provides 
care  to  individuals  with  mental 
retardation  and  developmental 
disabilities  e.vpressed  concern  that 
many  of  their  consumers  lack  capacitv 
to  consent  to  the  release  of  their  records 
and  may  not  have  a  surrogate  readilv 
available  to  provide  consent  on  their 
behalf. 

Response:  Under  §  164.506(a)(3),  we 
provide  e.xceptions  to  the  consent 
requirement  for  certain  treatment 
situations  in  which  consent  is  difficult 
to  obtain.  In  these  situations,  the 
covered  provider  must  attempt  to  obtain 
consent  and  must  document  the  reason 
why  consent  was  not  obtained   If  these 
conditions  are  met.  the  provider  mav 
use  and  disclose  the  protected  health 
information  created  or  obtained  during 
the  treatment  for  treatment,  payment,  or 
health  care  operations  purposes, 
without  consent. 

Comment:  Man\'  commenters  were 
concerned  that  covered  entities  working 
together  in  an  integrated  health  care 
system  would  each  separately  be 
required  to  obtain  consent  for  use  and 
disclosure  of  protected  health 
information  for  treatment,  payment,  and 
health  care  operations.  These 


commenters  recommend  that  the  rule 
permit  covered  entities  that  are  part  of 
the  same  integrated  health  care  system 
to  obtain  a  single  consent  allowing  each 
of  the  covered  entities  to  use  and 
disclose  protected  health  information  in 
accordance  with  that  consent  form. 
Some  commenters  said  that  it  would  be 
confusing  to  patients  and 
administratively  burdensome  to  require 
separate  consents  for  health  care 
systems  that  include  multiple  covered 
entities. 

Response:  We  agree  with  commenters' 
concerns.  In  §  164.506(f)  of  the  final  rule 
we  permit  covered  entities  that 
participate  in  an  organized  health  care 
arrangement  to  obtain  a  single  consent 
on  behalf  of  the  arrangement.  See 
§  164.501  and  the  corresponding 
preamble  discussion  regarding 
organized  health  care  arrangements.  To 
obtain  a  |oint  c:onsent,  the  covered 
entities  must  have  a  joint  notice  and 
must  refer  to  the  joint  notice  in  the  joint 
consent.  .See  tj  164.520(d)  and  the 
t:orresponding  preamble  discussion 
regarding  joint  notice.  The  joint  consent 
must  also  identify  the  covered  entities 
to  which  it  applies  so  that  individuals 
will  know  who  is  permitted  to  use  and 
disclose  information  about  them. 

Comment:  Many  commenters  stated 
that  individuals  own  their  medical 
records  and,  therefore,  should  have 
absolute  control  over  them,  including 
knowing  by  whom  and  for  what  purpose 
protected  health  information  is  used, 
disclosed,  and  maintained.  Some 
commenters  asserted  that,  according  to 
existing  law.  a  patient  owns  the  medical 
records  of  which  he  is  the  subject. 

Response:  We  disagree.  In  order  to 
assert  an  ownership  interest  in  a 
medical  record,  a|)atient  must 
demonstrate  some  legitimate  claim  of 
entitlement  to  it  under  a  state  law  that 
establishes  property  rights  or  under 
state  contract  law.  Historically,  medical 
records  have  been  the  propertv  of  the 
health  care  provider  or  medical  facility 
that  created  them,  and  some  state 
statutes  directly  provide  that  medical 
records  are  the  property  of  a  health  care 
provider  or  a  health  care  facility.  The 
final  rule  is  consistent  with  current  state 
law  that  provides  patients  access  to 
protefited  health  information  but  not 
ownership  of  medical  records. 
Furthermore,  state  laws  that  are  more 
stringent  than  the  rule,  that  is,  state  laws 
that  provide  a  patient  with  greater 
access  to  protected  health  information, 
remain  in  effect.  See  discussion  of 
Preemption  "  above. 

Electronically  Stored  Data 

Comment:  Some  commenters  stated 
that  privacy  concerns  would  be 


significantly  reduced  if  patient 
information  is  not  stored  electronically. 
One  commenter  suggested  that  consent 
should  be  given  for  patient  information 
to  be  stored  electronically.  One 
commenter  believed  that  information 
stored  in  data  s-    'ems  should  not  be 
individually  id     .tifiable. 

Response:  We  agree  that  storing  and 
transmitting  health  information 
electronically  creates  concerns  about  the 
privacy  of  health  information.  We  do 
not  agree,  however,  that  covered  entities 
should  be  expected  to  maintain  health 
information  outside  of  an  electronic 
system,  particularly  as  health  care 
providers  and  health  plans  extend  their 
reliance  on  electronic  transactions.  We 
do  not  believe  that  it  would  be  feasible 
to  permit  individuals  to  opt  out  of 
electronic  transactions  by  withholding 
their  consent.  We  note  that  individuals 
can  ask  providers  and  health  plans 
whether  or  not  they  store  information 
electronically,  and  can  choose  only 
providers  who  do  not  do  so  or  who 
agree  not  to  do  so.  We  also  do  not 
believe  that  it  is  practical  or  efficient  to 
require  that  electronic  data  bases 
contain  only  de-identified  information. 
Electronic  transactions  have  achieved 
tremendous  savings  in  the  health  care 
system  and  electronic  records  have 
enabled  significant  improvements  in  the 
quality  and  coordination  of  health  care. 
These  improvements  would  not  be 
possible  with  de-identified  information. 

Section  164.508 — Uses  and  Disclosures 
for  Which  Authorization  Is  Required 

Uses  and  Disclosures  Requiring 
Authorization 

Comment:  We  received  many 
comments  in  general  support  of 
requiring  authorization  for  the  use  or 
disclosure  of  protected  health 
information.  Some  comments  suggested, 
however,  that  we  should  define  those 
uses  and  disclosures  for  which 
authorization  is  required  and  permit 
covered  entities  to  make  all  other  uses 
and  disclosures  without  authorization. 

Response:  We  retain  the  requirement 
for  covered  entities  to  obtain 
authorization  for  all  uses  and 
disclosures  of  protected  health 
information  that  are  not  otherwise 
permitted  or  required  under  the  rule 
without  authorization.  We  define 
exceptions  to  the  general  rule  requiring 
authorization  for  the  use  or  disclosure  of 
protected  health  information,  rather 
than  defining  narrow  circumstances  in 
which  authorization  is  required. 

We  believe  this  approach  is  consistent 
with  well-established  privacy 
principles,  with  other  law,  and  with 
industrv  standards  and  ethical 
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guidelines.  The  July  1977  Report  of  the 
Privacy  Protection  Study  Commission 
recommended  that  "each  medical-care 
provider  be  considered  to  owe  a  duty  of 
confidentiality  to  any  individual  who  is 
the  subject  of  a  medical  record  it 
maintains,  and  that,  therefore,  no 
medical  care  provider  should  disclose, 
or  be  required  to  disclose,  in 
individually  identifiable  form,  any 
information  about  any  such  individual 
without  the  individual's  explicit 
authorization,  unless  the  disclosures 
would  be"  for  specifically  enumerated 
purposes  such  as  treatment,  audit  or 
evaluation,  research,  public  health,  and 
law  enforcement.''  The  Commission 
made  similar  recommendations  with 
respect  to  insurance  institutions. '"  The 
Privacy  Act  (5  U.S.C.  552a)  prohibits 
government  agencies  from  disclosing 
records  except  pursuant  to  the  written 
request  of  or  pursuant  to  a  written 
consent  of  the  individual  to  whom  the 
record  pertains,  unless  the  disclosure  is 
for  certain  specified  purposes.  The 
National  Association  of  Insurance 
Commissioners'  Health  Information 
Privacy  Model  Act  states,  "A  carrier 
shall  not  collect,  use  or  disclose 
protected  health  information  without  a 
valid  authorization  from  the  subject  of 
the  protected  health  information,  except 
as  permitted  by  *   *   "*  this  Act  or  as 
permitted  or  required  by  law  or  court 
order.  Authorization  for  the  disclosm-e 
of  protected  health  information  may  be 
obtained  for  any  purpose,  provided  that 
the  authorization  meets  the 
requirements  of  this  section,"  In  its 
report  "Best  Principles  for  Health 
Privacy,"  the  Health  Privacy  Working 
Group  stated,  "Personally  identifiable 
health  information  should  not  be 
disclosed  without  patient  authorization, 
except  in  limited  circumstances'  such  as 
when  required  by  law,  for  oversight,  and 
for  research, '  ^  The  American  Medical 
Association's  Council  on  Ethical  and 
Judicial  Affairs  has  issued  an  opinion 
stating,  "The  physician  should  not 
reveal  confidential  communications  or 
information  without  the  express  consent 
of  the  patient,  unless  required  to  do  so 
by  law  [and]  subject  to  certeun 
exceptions  which  are  ethically  and 
legally  justified  because  of  overriding 


'^  Privacy  Protection  Study  Commission, 
"Personal  Privacy  in  an  Information  Society,"  luly 
1977.  p.  306. 

'"Privacy  Protection  Study  Commission, 
"Personal  Privacy  in  an  Information  Society,"  [uly 
1977.  pp.  215-217. 

' '  Health  Privacy  Working  Group,  "Best 
Principles  for  Health  Privacy,"  Health  Privacy 
Project.  Institute  for  Health  Care  Research  and 
Policy,  Georgetown  University,  July  1999,  p.  19. 


social  considerations."  '-  We  build  on 
these  standards  in  this  final  rule. 

Comment:  Some  comments  suggested 
that,  under  the  proposed  rule,  a  covered 
entity  could  not  use  protected  health 
information  to  solicit  authorizations 
from  individuals.  For  example,  a 
covered  entity  could  not  use  protected 
health  information  to  generate  a  mailing 
list  for  sending  an  authorization  for 
marketing  purposes. 

Response:  \Ve  agree  with  this  concern 
and  clarif\'  that  covered  entities  are 
permitted  to  use  protected  health 
information  in  this  manner  without 
authorization  as  part  of  the  management 
activities  relating  to  implementation  of 
and  compliance  with  the  requirements 
of  this  rule.  See  §  164.501  and  the 
corresponding  preamble  regarding  the 
definition  of  health  care  operations. 

Comment:  We  received  several 
comments  suggesting  that  we  not 
require  written  authorizations  for 
disclosures  to  the  individual  or  for 
disclosures  initiated  by  the  individual 
or  the  individual's  legal  representative. 

Response:  We  agree  with  this  concern 
and  in  the  final  rule  we  clarifx'  that 
disclosures  of  protected  health 
information  to  the  individual  who  is  the 
subject  of  the  information  do  not  require 
the  individual's  authorization  See 
§  164.502(a)(1).  We  do  not  intend  to 
impose  barriers  between  individuals 
and  disclosures  of  protected  health 
information  to  them. 

When  an  individual  requests  that  the 
covered  entity  disclose  protected  health 
information  to  a  third  party,  however, 
the  covered  entity  must  obtain  the 
individual's  authorization,  unless  the 
third  party  is  a  personal  representative 
of  the  individual  with  respect  to  such 
protected  health  information.  See 
§  164.502(g).  If  under  applicable  law  a 
person  has  authority  to  act  on  behalf  of 
an  individual  in  making  decisions 
related  to  health  care,  except  under 
limited  circumstances,  that  person  must 
be  treated  as  the  personal  representative 
under  this  rule  with  respect  to  protected 
health  information  related  to  such 
representation.  A  legal  representative  is 
a  personal  representative  under  this  rule 
if,  under  applicable  law,  such  person  is 
able  to  act  on  behalf  of  an  individual  in 
making  decisions  related  to  health  care, 
with  respect  to  the  protected  health 
information  related  to  such  decisions. 
For  example,  an  attorney  of  an 
individual  may  or  may  not  be  a  personal 
representative  under  the  rule  depending 
on  the  attorney's  authority  to  act  on 
behalf  of  the  individual  in  decisions 


'2,\MA  Council  on  Ethical  and  judicial  Affairs, 
"Opinion  E-5.05:  Confidentiality."  Issued 
December  1983.  lipddted  June  1994 


related  to  health  care.  If  the  attorney  is 
the  personal  representative  under  the 
rule,  he  may  obtain  a  copy  of  the 
protected  health  information  relevant  to 
such  personal  representation  under  the 
individual's  right  to  access.  If  the 
attorney  is  not  the  personal 
representative  under  the  rule,  or  if  the 
attorney  wants  a  copy  of  more  protected 
health  information  than  that  which  is 
relevant  to  his  personal  representation, 
the  individual  would  have  to  authorize 
such  disclosure. 

Comment:  Commenters  expressed 
concern  about  whether  a  covered  entity 
can  reiy  on  authorizations  made  by 
parents  on  behalf  of  their  minor 
children  once  the  child  has  reached  the 
age  of  majority  and  recommended  that 
covered  entities  be  able  to  relv  on  the 
most  recent,  valid  authorization, 
whether  it  was  authorized  by  the  parent 
or  the  minor. 

Response:  We  agree.  If  an 
authorization  is  signed  by  a  parent,  who 
is  the  personal  representative  of  the 
minor  child  at  the  time  the 
authorization  is  signed,  the  covered 
entity  may  rely  on  the  authorization  for 
as  long  as  it  is  a  valid  authorization,  in 
accordance  with  §  164.508(b).  A  valid 
authorization  remains  valid  until  it 
expires  or  is  revoked.  This  protects  a 
covered  entity's  reasonable  reliance  on 
such  authorization.  The  expiration  date 
of  the  authorization  may  be  the  date  the 
minor  will  reach  the  age  of  majority.  In 
that  case,  the  covered  entity  would  be 
required  to  have  the  individual  sign  a 
new  authorization  form  in  order  to  use 
or  disclose  information  covered  in  the 
expired  authorization  form. 

Comment:  Some  commenters  were 
concerned  that  covered  entities  working 
together  in  an  integrated  system  would 
each  be  required  to  obtain  authorization 
separatelv.  These  commenters  suggested 
the  rule  should  allow  covered  entities 
that  are  part  of  the  same  system  to 
obtain  a  single  authorization  allowing 
each  of  the  covered  entities  to  use  and 
disclose  protected  health  information  in 
accordance  with  that  authorization. 

Response:  If  the  rule  does  not  permit 
or  require  a  covered  entity  to  use  or 
disclose  protected  health  information 
without  the  individual's  authorization, 
the  covered  entity  must  obtain  the 
individual's  authorization  to  make  the 
use  or  disclosure.  Multiple  covered 
entities  working  together  as  an 
integrated  deliver}-  system  or  otherwise 
mav  satisf\'  this  requirement  in  at  least 
three  ways.  First,  each  covered  entity 
mav  separately  obtain  an  authorization 
directly  from  the  individual  who  is  the 
subject  of  the  protected  health 
information  to  be  used  or  disclosed. 
Second,  one  covered  entitv  mav  obtain 
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a  compound  authorization  in 
accordance  with  §  164.508(b)(3)  that 
authorizes  multiple  covered  entities  to 
use  and  disclose  protected  health 
information.  In  accordance  with 
i?  164.508(c)(l)(iil,  each  covered  entity. 
nr  class  of  covered  entities,  that  is 
authorized  to  make  the  use  or  disclosure 
must  be  clearly  identified  Third,  if  the 
requirements  in  <)  164  504(d)  are  met, 
the  integrated  deliver.'  system  may  elect 
to  designate  itself  as  a  single  affiliated 
covered  entity.  A  valid  authorization 
obtained  by  that  single  affiliated 
covered  entity  would  satisfy  the 
authorization  requirements  for  each 
covered  entity  within  the  affiliated 
covered  entity.  Whichever  option  is 
used,  because  these  authorizations  are 
being  requested  by  a  covered  entity  for 
its  own  use  or  disclosure,  the 
authorization  must  contain  both  the 
.  core  elements  in  §  164  508(c)  and  the 
additional  elements  in  §  164.508(d) 

Sale,  Rental,  or  Barter 

Comment:  Proposed  §  164.508  listed 
examples  of  activities  that  would  have 
required  authorization,  which  included 
disclosure  by  sale,  rental,  or  barter. 
Some  commenters  requested 
clarification  that  this  provision  is  not 
intended  to  affect  mergers,  sale,  or 
similar  transactions  dealing  with  entire 
companies  or  their  individual  divisions 
A  few  commenters  stated  that  covered 
entities  should  be  allowed  to  sell 
protected  health  information,  including 
claims  data,  as  an  asset  of  the  covered 
entity 

Response:  We  clarify  in  the  definition 
of  health  care  operations  that  a  covered 
entity  may  sell  or  transfer  its  assets, 
including  protected  health  information, 
to  a  successor  in  interest  that  is  or  will 
become  a  covered  entity.  See  §  164  501 
and  the  corresponding  preamble 
discussion  regarding  this  change.  We 
believe  this  change  meets  commenters' 
business  needs  without  compromising 
individuals'  privacy  interests. 

Comment:  Some  commenters 
supported  the  requirement  for  covered 
entities  to  obtain  authorization  for  the 
sale,  rental,  or  barter  of  protected  health 
information.  Some  commenters  argued 
that  protected  health  information 
should  never  be  bought  or  sold  by 
anyone,  even  with  the  individuals 
authorization. 

Response:  We  removed  the  reference 
to  sale,  rental,  or  barter  in  the  final  rule 
because  we  determined  that  the  term 
was  overly  broad.  For  example,  if  a 
researcher  reimbursed  a  provider  for  the 
cost  of  configuring  health  data  to  be 
disclosed  under  the  research  provisions 
at  §  164.512(i).  there  may  have  been 
ambiguity  that  this  was  a  sale  and. 


therefore,  required  authorizations  from 
the  individuals  who  were  the  subjects  of 
the  information.  We  clarify  in  the  final 
rule  that  if  the  use  or  disclosure  is 
otherwise  permitted  or  required  under 
the  rule  without  authorization,  such 
authorization  is  not  required  simply 
because  the  disclosure  is  made  by  sale, 
rental,  or  barter. 

Comment:  Many  commenters 
expressed  concerns  that  their  health 
information  will  be  sold  to 
pharmaceutical  c:ompanies. 

Response  Although  we  have  removed 
the  reference  to  sale,  rental  or  barter,  the 
final  rule  generally  would  not  permit 
the  sale  of  protected  health  information 
to  a  pharmaceutical  company  without 
the  authorization  of  individuals  who  are 
the  subjects  of  the  information.  In  some 
t:ases,  a  covered  entity  could  disclose 
protected  health  information  to  a 
pharmaceutical  company  for  research 
purposes  if  the  disc:losure  met  the 
requirements  of  §  164.512(1). 

Psychotherapy  Notes 

Comment:  Public  response  to  the 
conc:ept  of  providing  additional 
protecti(ms  for  psychotherapy  notes  was 
divided  Many  individuals  and  most 
providers,  particularly  mental  health 
practitioners,  advocated  requiring 
consent  for  use  or  disclosure  of  all  or 
most  protected  health  irdormation.  but 
particularly  sensitive  information  such 
as  mental  health  information,  not 
necessarily  limited  to  psychotherapy 
notes.  Others  thought  there  should  be 
special  protections  for  psychotherapy 
information  based  on  the  federal 
psychotherapist-patient  privilege 
created  by  the  U.S.  Supreme  Court  in 
[affee  v  Redmond  and  the  need  for  an 
atmosphere  of  trust  between  therapist 
and  patient  that  is  required  for  effective 
psychotherapy  Several  consumer 
groups  recommended  prohibiting 
disclosure  of  psychotherapy  notes  for 
payment  purposes 

Some  commenters.  however,  saw  no 
need  for  special  protections  for 
psychotherapy  communications  and 
thought  that  the  rules  should  apply  the 
samt?  prote<;tions  for  all  individuallv 
identifiable  information.  Other 
commenters  who  advocated  for  no 
special  protections  ba.sed  their 
opposition  on  the  difficulty  in  drawing 
a  distinction  between  physical  and 
mental  health  and  that  special 
protections  should  be  left  to  the  states. 
Many  health  plans  and  employers  did 
not  support  additional  protections  for 
psychotherapy  notes  because  they  stated 
they  need  access  to  this  information  to 
assess  the  adequacy  of  treatment,  the 
severity  of  a  patient's  condition,  the 
extent  of  a  disability,  or  the  ability  to 


monitor  the  effectiveness  of  an 
individual's  mental  health  care  and 
eligibility  for  benefits.  Other 
commenters,  many  from  insurance 
companies,  cited  the  need  to  have 
psychotherapy  notes  to  detect  fraud. 

A  few  commenters  said  that  it  was  not 
necessary  to  provide  additional 
protections  to  psychotherapy  notes 
because  the  "minimum  necessary'" 
provisions  of  the  NfPRM  provide 
sufficient  protections. 

Response:  In  the  final  rule,  a  covered 
entity  generally  must  obtain  an 
authorization  for  disclosure  of 
psychotherapy  notes,  or  for  use  by  a 
person  other  than  the  person  who 
created  the  psychotherapy  notes.  This 
authorization  is  specific  to 
psychotherapy  notes  and  is  in  addition 
to  the  consent  an  individual  may  have 
given  for  the  use  or  disclosure  of  other 
protected  health  information  to  carry 
out  treatment,  payment,  and  health  care 
operations.  This  additional  level  of 
individual  control  provides  greater 
protection  than  a  general  application  of 
the  'minimum  necessary"  rule.  Nothing 
in  this  regulation  weakens  existing  rules 
applicable  to  mental  health  information 
that  provide  more  stringent  protections. 
We  do  not  intend  to  alter  the  holding  in 
faffee  v.  Redmond. 

Generally,  we  have  not  treated 
sensitive  information  differently  from 
other  protected  health  information: 
however,  we  have  provided  additional 
protections  for  psychotherapy  notes 
because  of  Jaffee  v.  Redmond  and  the 
unique  role  of  this  type  of  information. 
There  are  few  reasons  why  other  health 
care  entities  should  need  access  to 
psychotherapy  notes,  and  in  those  cases, 
the  individual  is  in  the  best  position  to 
determine  if  the  notes  should  be 
disclosed.  As  we  have  defined  them, 
psychotherapy  notes  are  primarily  of 
use  to  the  mental  health  professional 
who  wrote  them,  maintained  separately 
from  the  medical  record,  and  not 
involved  in  the  documentation 
necessary-  to  cany  out  treatment, 
payment,  or  health  care  operations. 
Since  psychotherapy  notes  have  been 
defined  to  exclude  information  that 
health  plans  would  typically  need  to 
process  a  claim  for  benefits,  special 
authorization  for  payment  purposes 
should  be  rare.  Unlike  information 
shared  with  other  health  care  providers 
for  the  purposes  of  treatment, 
psychotherapy  notes  are  more  detailed 
and  subjective  and  are  today  subject  to 
unique  privacy  and  record  retention 
practices.  In  fact,  it  is  this  separate 
existence  and  isolated  use  that  allows  us 
to  grant  the  extra  protection  without 
causing  an  undue  burden  on  the  health 
care  system. 
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Comment:  Many  commenters 
suggested  we  prohibit  disclosure  of 
psychotherapy  notes  without 
authorization  for  uses  and  disclosures 
under  proposed  §  164.510  of  the  NPRM, 
or  that  protections  should  be  extended 
to  particular  uses  and  disclosures,  such 
as  disclosures  for  public  health,  law 
enforcement,  health  oversight,  and 
judicial  and  administrative  proceedings. 
One  of  these  commenters  stated  that  the 
only  purpose  for  which  psychotherapy 
notes  should  be  disclosed  without 
authorization  is  for  preventing  or 
lessening  a  serious  or  imminent  threat 
to  health  or  safety  (proposed 
§  154.510{k)).  Another  commenter  stated 
that  the  rule  should  allow  disclosure  of 
psychotherapy  notes  without 
authorization  for  this  purpose,  or  as 
required  by  law  in  cases  of  abuse  or 
neglect. 

Other  commenters  did  not  want  these 
protections  to  be  extended  to  certain 
national  priority  activities.  They 
claimed  that  information  relative  to 
psychotherapy  is  essential  to  states' 
activities  to  protect  the  public  from 
dangerous  mentally  ill  offenders  and 
abusers,  to  deliver  services  to 
individuals  who  are  unable  to  authorize 
release  of  health  care  information,  and 
for  public  health  assessments.  One 
commenter  requested  clarification  of 
when  psychotherapy  notes  could  be 
released  in  emergency  circumstances. 
Several  commenters  stated  that 
psychotherapy  notes  should  not  be 
disclosed  for  public  health  pm-poses. 

Response:  We  agree  with  the 
commenters  who  suggested  extending 
protections  of  psychotherapy  notes  and 
have  limited  the  purposes  for  which 
psychotherapy  notes  may  be  disclosed 
without  authorization  for  purposes 
other  than  treatment,  payment,  or  health 
care  operations.  The  final  rule  requires 
covered  entities  to  obtain  authorization 
to  use  or  disclose  psychotherapy  notes 
for  purposes  hsted  in  §  164.512,  with 
the  following  exceptions:  An 
authorization  is  not  required  for  use  or 
disclosure  of  psychotherapy  notes  when 
the  use  or  disclosure  is  required  for 
enforcement  of  this  rule,  in  accordance 
with  §  164.502(a)(2)(ii);  when  required 
by  law,  in  accordance  with  §  164.512(a): 
when  needed  for  oversight  of  the 
covered  health  care  provider  who 
created  the  psychotherapy  notes,  in 
accordance  with  §  164.512(d);  when 
needed  by  a  coroner  or  medical 
examiner,  in  accordance  with 
§  164.512(g)(1);  or  when  needed  to  avert 
a  serious  and  inmiinent  threat  to  health 
or  safety,  in  accordance  with 
§164.512(j)(l)(i). 

Comment:  A  commenter  suggested 
that  we  follow  the  federal  regulations 


governing  confidentiality  of  alcohol  and 
substance  abuse  records  as  a  model  for 
limited  disclosure  of  psychotherapy 
notes  for  audits  or  evaluations.  Under 
these  regulations,  a  third  party  payor  or 
a  party  providing  financial  assistance 
may  access  confidential  records  for 
auditing  purposes  if  the  party  agrees  in 
writing  to  keep  the  records  secure  and 
destroy  any  identifying  information 
upon  completion  of  the  audit.  (42  CFR 
part  2) 

Response:  We  agree  that  the  federal 
regulations  concerning  alcohol  and  drug 
abuse  provide  a  good  model  for 
protection  of  information.  However, 
according  to  our  fact-finding 
discussions,  audit  or  evaluation  should 
not  require  access  to  psychotherapy 
notes.  Protected  heedth  information  kept 
in  the  medical  record  about  an 
individual  should  be  sufficient  for  these 
purposes.  The  final  rule  does  not 
require  authorization  for  use  or 
disclosure  of  psychotherapy  notes  when 
needed  for  oversight  of  the  covered 
health  care  provider  who  created  the 
psychotherapy  notes. 

Comment:  A  provider  organization 
urged  that  the  disclosure  of 
psychotherapy  notes  be  strictly 
prohibited  except  to  the  extent  needed 
in  litigation  brought  by  the  client 
against  the  mental  health  professional 
on  the  grounds  of  professional 
malpractice  or  disclosure  in  violation  of 
this  section. 

Response:  We  agree  that 
psychotherapy  notes  should  be  available 
for  the  defense  of  the  provider  who 
created  the  notes  when  the  individual 
who  is  the  subject  of  the  notes  puts  the 
contents  of  the  notes  at  issue  in  a  legal 
case.  In  the  final  rule,  we  allow  the 
provider  to  disclose  the  notes  to  his  or 
her  lawyer  for  the  purpose  of  preparing 
a  defense.  Any  other  disclosure  related 
to  judicial  and  administrative 
proceedings  is  governed  by  §  164.512(e). 

Comment:  One  commenter  requested 
that  we  prohibit  mental  health 
information  that  has  been  disclosed 
from  being  re-disclosed  without  patient 
authorization. 

Response:  Psychotherapy  notes  may 
only  be  disclosed  pursuant  to  an 
authorization,  except  under  limited 
circumstances.  Covered  entities  must 
adhere  to  the  terms  of  authorization  and 
not  disclose  psychotherapy  notes  to 
persons  other  than  those  identified  as 
intended  recipients  or  for  other 
purposes.  A  covered  entity  that  receives 
psychotherapy  notes  must  adhere  to  the 
terms  of  this  rule — including  obtaining 
an  authorization  for  any  further  use  or 
disclosure.  We  do  not  have  the 
authority,  however,  to  prohibit  non- 
covered  entities  from  re-disclosing 


psychotherapy  notes  or  any  other 
protected  health  information. 

Comment:  A  provider  organization 
argued  for  inclusion  of  language  in  the 
final  rule  that  specifies  that  real  or 
perceived  "ownership"  of  the  mental 
health  record  does  not  negate  the 
requirement  that  patients  must 
specifically  authorize  the  disclosure  of 
their  psychotherapy  notes.  They  cited  a 
July  1999  NationalMental  Health 
Association  survey,  which  found  that 
for  purposes  of  utilization  review.  ever\- 
managed  care  plan  policy  reviewed 
"maintains  the  right  to  access  the  full 
medical  record  (including  detailed 
psychotherapy  notes)  of  any  consumer 
covered  under  its  benefit  plan  at  its 
whim."  At  least  one  of  the  major 
managed  health  plans  surveyed 
considered  the  patient  record  to  be  the 
property  of  the  health  plan  and 
governed  by  the  health  plan's  policies. 

Response:  Although  a  covered  entity 
may  own  a  mental  health  record,  the 
abiHt\'  to  use  or  disclose  an  individual's 
information  is  limited  by  state  law  and 
this  rule.  Under  this  rule,  a  mental 
health  plan  would  not  have  access  to 
psychotherapy  notes  created  by  a 
covered  provider  unless  the  individual 
who  is  the  subject  of  the  notes 
authorized  disclosure  to  the  health  plan. 

Comment:  Some  commenters 
expressed  concern  regarding  the  burden 
created  by  having  to  obtain  multiple 
authorizations  and  requested 
clarification  as  to  whether  separate 
authorization  for  use  and  disclosure  of 
psychotherapy  notes  is  required. 

Response:  For  the  reasons  explained 
above,  we  retain  in  the  final  rule  a 
requirement  that  a  separate 
authorization  must  be  obtained  for  most 
uses  or  disclosures  of  psychotherapy 
notes,  including  those  for  treatment, 
payment,  and  health  care  operations. 
The  burden  of  such  a  requirement  is 
extremely  low,  however,  because  under 
our  definition  of  psychotherapy  notes, 
the  need  for  such  authorization  will  be 
ver>'  rare. 

Comment:  One  commenter  stated  that 
Medicare  should  not  be  able  to  require 
the  disclosure  of  psychotherapy  notes 
because  it  would  destroy  a  practitioner's 
ability  to  treat  patients  effectively. 

Response:  We  agree.  As  in  the 
proposed  rule,  covered  entities  may  not 
disclose  psychotherapy  notes  for 
payment  purposes  without  an 
authorization.  If  a  specific  provision  of 
law  requires  the  disclosure  of  these 
notes,  a  covered  entity  may  make  the 
disclosure  under  §  164.512(a).  The  final 
rule,  however,  does  not  require  the 
disclosure  of  these  notes  to  Medicare. 

Comment:  One  commenter  expressed 
concern  that  by  filing  a  complaint  an 
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individual  would  be  required  to  reveal 
sensitive  information  to  the  public. 
,\nother  commenter  suggested  that 
complaints  regarding  noncompliance  in 
regard  to  psychotherapy  notes  should  be 
made  to  a  panel  of  mental  health 
professionals  designated  by  the 
Secretary.  This  commenter  also 
proposed  that  all  patient  information 
would  be  maintaint'd  as  privileged, 
would  not  be  revealed  to  the  public,  and 
would  be  kept  under  seal  after  the  case 
is  reviewed  and  closed. 

Rpsponsf  We  appreciate  this  concern 
and  the  Secretar>'  will  ensure  that 
individually  identifiable  health 
information  and  other  personal 
information  contained  in  complaints 
will  not  be  available  to  the  public.  This 
Department  seeks  to  protect  the  privacy 
of  individuals  to  the  fullest  extent 
possible,  while  permitting  the  e.xchange 
of  records  required  to  fulfill  its 
administrative  and  program 
responsibilities.  The  Freedom  of 
Information  Act,  5  U.S.C.  552,  and  the 
HHS  implementing  regulation,  45  CFR 
part  5.  protect  records  about  individuals 
if  the  disclosure  would  constitute  an 
unwarranted  invasion  of  their  personal 
privacy,  as  does  the  Privacy  Act,  5 
U  S.C.  552a.  See  the  discussion  of  FOIA 
and  the  Privacy  Act  in  the  'Relationship 
to  Other  Federal  Laws  "  section  of  the 
preamble.  Information  that  the  Secretarv 
routinely  withholds  from  the  public  in 
its  current  enforcement  activities 
includes  individual  names,  addresses, 
and  medical  information.  Additionallv, 
the  Secretary-  attempts  to  guard  against 
the  release  of  information  that  might 
involve  a  violation  of  personal  privacy 
by  someone  being  able  to  "read  between 
the  lines  "  and  piece  together  items  that 
would  constitute  information  that 
normally  would  be  protected  from 
release  to  the  public.  In  implementing 
the  privacy  rule,  the  Secretary  will 
continue  this  practice  of  protecting 
personal  information. 

It  is  not  clear  whether  the  commenter 
with  regard  to  the  use  of  mental  health 
professionals  believes  that  such 
professionals  should  be  involved 
because  they  would  be  best  able  to  keep 
psychotherapy  notes  confidential  or 
because  such  professionals  can  best 
understand  the  meaning  or  relevance  of 
such  notes.  We  anticipate  that  we  would 
not  have  to  obtain  a  copy  or  review 
psychotherapy  notes  in  investigating 
most  complaints  regarding 
noncompliance  in  regard  to  such  notes. 
There  may  be  some  cases  in  which  a 
quick  review  of  the  notes  may  be 
needed,  such  as  when  we  need  to 
identify  that  the  information  a  covered 
entity  disclosed  was  in  fact 
psychotherapy  notes.  If  we  need  to 


obtain  a  copy  of  psychotherapy  notes, 
we  will  keep  these  notes  confidential 
and  secure.  Investigative  staff  will  be 
trained  in  privacy  to  ensure  that  they 
fully  respect  the  confidentiality  of 
personal  information  In  addition,  while 
the  content  of  these  notes  is  generally 
not  relevant  to  violations  under  this 
rule,  we  will  secure  the  expertise  of 
mental  health  professionals  if  needed  in 
reviewing  psychotherapy  notes. 

Commfnt:  A  mental  health 
organization  rtKommended  prohibiting 
health  plans  and  covered  health  care 
providers  from  disclosing 
psychotherapy  notes  to  coroners  or 
medical  examiners 

Response:  In  general,  we  have 
severely  limited  disclosures  of 
psychotherapy  notes  without  the 
individual's  authorization  One  case 
where  the  information  may  prove 
invaluable,  but  authorization  by  the 
individual  is  impossible  and 
authorization  by  a  surrogate  is 
potentially  contraindicated,  is  in  the 
investigation  of  the  death  of  the 
individual.  The  final  rule  allows  for 
disclosures  to  coroners  or  medical 
examiners  in  this  limited  case. 

Comment  One  commenter 
recommended  prohibiting  disclosure 
without  authorization  of  psychotherapy 
notes  to  government  health  data 
systems. 

Response:  The  decision  to  eliminate 
the  general  provision  permitting 
disclosures  to  government  health  data 
systems  addresses  this  comment. 

Comment:  Several  commenters  were 
concerned  that  in  practice,  a  treatment 
team  in  a  mental  health  facility  shares 
information  about  a  patient  in  order  to 
care  for  the  patient  and  that  the 
provision  requiring  authorization  for 
use  and  disclosure  of  psychotherapy 
notes  would  expose  almost  all 
privileged  information  to  disclosure. 
They  requested  that  we  add  a  provision 
that  any  authorization  or  disclosure 
under  that  statute  shall  not  constitute  a 
waiver  of  the  psychotherapist-patient 
privilege. 

Response:  Because  of  the  restricted 
definition  we  have  adopted  for 
psychotherapy  notes,  we  do  not  expect 
that  members  of  a  team  will  share  such 
information.  Information  shared  in 
order  to  care  for  the  patient  is.  by 
definition,  not  protected  as 
psychotherapy  notes.  With  respect  to 
waiving  privilege,  however,  we  believe 
that  the  consents  and  authorizations 
described  in  §§  164.506  and  164.508 
should  not  be  construed  as  waivers  of  a 
patient's  evidentiary  privilege.  See  the 
discussirms  under  §  164.506  and 
"Relationship  to  Other  Laws,  "  above. 


Research  Information  Unrelated  to 
Treatment 

Definition  of  Research  Information 
Unrelated  to  Treatment 

Comment:  The  majority  of 
commenters.  including  many 
researchers  and  health  care  providers, 
objected  to  the  proposed  definition  of 
research  information  unrelated  to 
treatment,  asserting  that  the  privacy  rule 
should  not  distinguish  research 
information  unrelated  to  treatment  from 
other  forms  of  protected  health 
information.  Even  those  who  supported 
the  proposed  distinction  between 
research  information  related  and 
unrelated  to  treatment  suggested 
alternative  definitions  for  research 
information  unrelated  to  treatment. 

A  large  number  of  commenters  were 
concerned  that  the  definition  of  research 
information  unrelated  to  treatment  was 
vague  and  unclear  and,  therefore,  would 
be  difficult  or  impossible  to  apply. 
These  commenters  asserted  that  in 
many  instances  it  would  not  be  feasible 
to  ascertain  whether  research 
information  bore  some  relation  to 
treatment.  In  addition,  several 
commenters  asserted  that  the  need  for 
distinguishing  research  information 
unrelated  to  treatment  from  other  forms 
of  protected  health  information  was  not 
necessary  because  the  proposed  rule's 
general  pestrictions  for  the  use  and 
disclosure  of  protected  health 
information  and  the  existing  protections 
for  research  information  were 
sufficiently  strong. 

Of  the  commenters  who  supported  the 
proposed  distinction  between  research 
information  related  and  unrelated  to 
treatment,  very  few  supported  the 
proposed  definition  of  research 
unrelated  to  treatment.  A  few 
commenters  recommended  that  the 
definition  incorporate  a  good  faith 
provision  and  apply  only  to  health  care 
providers,  because  they  thought  it  was 
unlikely  that  a  health  plan  or  health 
care  clearinghouse  would  be  conducting 
research.  One  commenter  recommended 
defining  research  information  unrelated 
to  treatment  as  information  which  does 
not  directly  affect  the  treatment  of  the 
individual  patient.  As  a  means  of 
clarifying  and  standardizing  the 
application  of  this  definition,  one 
commenter  also  asserted  that  the 
definition  should  be  based  on  whether 
the  research  information  was  for 
publication.  In  addition,  one  commenter 
specifically  objected  to  the  provision  of 
the  proposed  definition  that  would  have 
required  that  research  information 
unrelated  to  treatment  be  information 
"with  respect  to  which  the  covered 
entity  has  not  requested  payment  ft-om 
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a  third  party  payor,"  This  commenter 
asserted  that  patient  protection  should 
not  be  dependent  on  whether  a  health 
plan  will  pay  for  certain  care. 

Response:  We  agree  with  the 
commenters  who  foimd  the  proposed 
definition  of  research  information 
unrelated  to  treatment  to  be  impractical 
and  infeasible  to  apply  and  have 
eliminated  this  definition  and  its  related 
provisions  in  the  final  rule.  Although 
we  share  concerns  raised  by  some 
commenters  that  research  information 
generated  from  research  studies  that 
involve  the  delivery  of  treatment  to 
individual  subjects  may  need  additional 
privacy  protection,  we  agree  with  the 
commenters  who  asserted  that  there  is 
not  always  a  clear  distinction  between 
research  information  that  is  related  to 
treatment  and  research  information  that 
is  not.  We  found  that  the  alternative 
definitions  proposed  by  cormnenters  did 
not  alleviate  the  serious  concerns  raised 
by  the  majority  of  comments  received 
on  this  definition. 

Instead,  in  the  final  rule,  we  require 
covered  entities  that  create  protected 
health  information  for  the  purpose,  in 
whole  or  in  part,  of  research  that 
includes  treatment  of  individuals  to 
include  additional  elements  in 
authorizations  they  request  for  the  use 
or  disclosure  of  that  protected  health 
information.  As  discussed  in 
§  164.508(f),  these  research-related 
authorizations  must  include  a 
description  of  the  extent  to  which  some 
or  all  of  the  protected  health 
information  created  for  the  research  will 
also  be  used  or  disclosed  for  purposes 
of  treatment,  payment,  and  health  care 
operations.  For  example,  if  the  covered 
entity  intends  to  seek  reimbursement 
from  the  individual's  health  plan  for  the 
routine  costs  of  care  associated  with  the 
research  protocol,  it  must  explain  in  the 
authorization  the  types  of  information 
that  it  will  provide  to  the  health  plan  for 
this  purpose.  This  information,  and  the 
circumstances  under  which  disclosures 
will  be  made  for  treatment,  payment, 
and  health  care  operations,  may  be  more 
limited  than  the  information  and 
circumstances  described  in  the  covered 
entity's  general  notice  of  information 
practices  and  are  binding  on  the  covered 
entity. 

Under  this  approach,  the  covered 
entity  that  creates  protected  health 
information  for  research  has  discretion 
to  determine  whether  there  is  a  subset 
of  research  information  that  will  have 
fewer  allowable  disclosures  without 
authorization,  and  prospective  research 
subjects  will  be  informed  about  how 
research  information  about  them  would 
be  used  and  disclosed  should  they  agree 
to  participate  in  the  research  study.  We 


believe  this  provision  in  the  final  rule 
provides  covered  entities  that 
participate  in  research  necessary 
flexibility  to  enhance  privacy 
protections  for  research  information  and 
provides  prospective  research  subjects 
with  needed  information  to  determine 
whether  their  privacy  interests  would  be 
adequately  protected  before  agreeing  to 
participate  in  a  research  study  that 
involves  the  delivery  of  health  care. 

The  intent  of  this  provision  is  to 
permit  covered  entities  that  participate 
in  research  to  bind  themselves  to  a  more 
limited  scope  of  uses  and  disclosures  for 
all  or  identified  subsets  of  research 
information  generated  from  research 
that  involves  the  delivery  of  treatment 
than  it  may  apply  to  other  protected 
health  information.  In  designing  their 
authorizations,  we  expect  covered 
entities  to  be  mindful  of  the  often  highly 
sensitive  nature  of  research  information 
and  the  impact  of  individuals'  privacy 
concerns  on  their  willingness  to 
participate  in  research.  For  example,  a 
covered  entity  conducting  a  study 
which  involves  the  evaluation  of  a  new 
drug,  as  well  as  an  assessment  of  a  new 
un-validated  genetic  marker  of  a 
particular  disease,  could  choose  to 
stipulate  in  the  research  authorization 
that  the  genetic  information  generated 
from  this  study  will  not  be  disclosed  ' 
without  authorization  for  some  of  the 
public  policy  purposes  that  would 
otherwise  be  permitted  bv  the  rule 
under  §§  164.510  and  164.512  and  by 
the  covered  entity's  notice.  A  covered 
entity  may  not,  however,  include  a 
limitation  affecting  its  right  to  make  a 
use  or  disclosure  that  is  either  required 
by  law  or  is  necessary  to  avert  a  serious 
and  imminent  threat  to  health  or  safety. 

The  final  rule  also  permits  the 
covered  entity  to  combine  the  research 
authorization  imder  §  164.508(f)  with 
the  consent  to  participate  in  research, 
such  as  the  informed  consent  document 
as  stipulated  under  the  Common  Rule  or 
the  Food  and  Drug  Administration's 
human  subjects  regulations. 

Enhance  Privacy  Protections  for 
Research  Information 

Comment:  A  number  of  commenters 
argued  that  research  information 
unrelated  to  treatment  should  have 
fewer  allowable  disclosures  without 
authorization  than  those  that  would 
have  been  permitted  by  the  proposed 
rule.  The  commenters  who  made  this 
argument  included  those  commenters 
who  recommended  that  the  privacy  rule 
not  cover  the  information  we  proposed 
to  constitute  research  information 
unrelated  to  treatment,  as  well  as  those 
who  asserted  that  the  rule  should  cover 
such  information.  These  commenters 


agreed  with  the  concern  expressed  in 
the  proposed  rule  that  patients  would  be 
reluctant  to  participate  in  research  if 
they  feared  that  research  information 
could  be  disclosed  without  their 
permission  or  used  against  them.  They 
argued  that  fewer  allowable  disclosures 
should  be  permitted  for  research 
information  because  the  clinical  utility 
of  the  research  information  is  most  often 
unknown,  and  thus,  it  is  unsuitable  for 
use  in  clinical  decision  making.  Others 
also  argued  that  it  is  critical  to  the 
conduct  of  clinical  research  that 
researchers  be  able  to  provide 
individual  research  subjects,  and  the 
public  at  large,  the  greatest  possible 
assurance  that  their  privacy  and  the 
confidentiality  of  any  individually 
identifiable  research  information  will  be 
protected  from  disclosure. 

Several  commenters  further 
recommended  that  only  the  following 
uses  and  disclosures  be  permitted  for 
research  information  unrelated  to 
treatment  without  authorization:  (1)  For 
the  oversight  of  the  researcher  or  the 
research  study;  (2)  for  safety  and 
efficacy  reporting  required  by  FDA;  (3) 
for  public  health;  (4)  for  emergency 
circumstances;  or  (5)  for  another 
research  study.  Other  commenters 
recommended  that  the  final  rule 
explicitly  prohibit  law  enforcement 
officials  from  gaining  access  to  research 
records. 

In  addition,  several  commenters 
asserted  that  the  rule  should  be  revised 
to  ensure  that  once  protected  health 
information  was  classified  as  research 
information  unrelated  to  treatment,  it 
could  not  be  re-classified  as  something 
else  at  a  later  date.  These  commenters 
believed  that  if  this  additional 
protection  were  not  added,  this 
information  would  be  vulnerable  to 
disclosure  in  the  future,  if  the 
information  were  later  to  gain  scientific 
validity-.  They  argued  that  individuals 
may  rely  on  this  higher  degree  of 
confidentiality  when  consenting  to  the 
collection  of  the  information  in  the  first 
instance,  and  that  confidentiality  should 
not  be  betrayed  in  the  future  just 
because  the  utility  of  the  information 
has  changed. 

Response:  We  agree  with  commenters 
w'ho  argued  that  special  protections  may 
be  appropriate  for  research  information 
in  order  to  provide  research  subjects 
with  assurances  that  their  decision  to 
participate  in  research  will  not  result  in 
harm  stemming  from  the  misuse  of  the 
research  information.  We  are  aware  that 
some  researchers  currently  retain 
separate  research  records  and  medical 
records  as  a  means  of  providing  more 
stringent  privacy  protections  for  the 
research  record.  The  final  rule  permits 
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covered  entities  that  participate  in 
research  to  continue  to  provide  more 
stringent  privacy  protections  for  the 
research  record,  and  the  Secretary 
strongly  encourages  this  practice  to 
protect  research  participants  from  being 
harmed  by  the  misuse  of  their  research 
information. 

As  discussed  above,  in  the  final  rule, 
we  eliminate  the  special  rules  for  this 
proposed  definition  of  research 
information  unrelated  to  treatment  and 
its  related  provisions,  so  the  comments 
regarding  its  application  are  moot. 

Comment:  Some  commenters 
recommended  that  the  final  rule 
prohibit  a  covered  entity  from 
conditioning  treatment,  enrollment  in  a 
health  plan,  or  payment  on  a 
requirement  that  the  individual 
authorize  the  use  or  disclosure  of 
information  we  proposed  to  constitute 
research  information  unrelated  to 
treatment. 

Response:  Out  decision  to  eliminate 
the  definition  of  research  information 
unrelated  to  treatment  and  its  related 
provisions  in  the  final  rule  renders  this 
comment  moot 

Comment:  A  few  commenters 
opposed  distinguishing  between 
research  information  related  to 
treatment  and  research  information 
um-elated  to  treatment,  arguing  that 
such  a  distinction  could  actually 
weaken  the  protection  afforded  to 
clinically-related  health  information 
that  is  collected  in  clinical  trials.  These 
commenters  asserted  that  Certificates  of 
Confidentiality  shield  researchers  from 
being  compelled  to  disclose 
individually  identifiable  health 
information  relating  to  biomedical  or 
behavioral  research  information  that  an 
investigator  considers  sensitive 

Response:  Our  decision  to  eliminate 
the  definition  of  research  information 
unrelated  to  treatment  and  its  related 
provisions  in  the  final  rule  renders  this 
comment  moot.  We  would  note  that 
nothing  in  the  final  rule  overrides 
Certificates  of  Confidentiality,  which 
protect  against  the  compelled  disclosure 
of  identifying  information  about 
subjects  of  biomedical,  behavioral, 
clinical,  and  other  research  as  provided 
bv  the  Public  Health  Ser\'ice  Act  section 
3bl(d),  42  U.S.C.  241ld) 

Privacy  Protections  for  Research 
Information  Too  Stringent 

Comment:  Many  of  the  commenters 
who  opposed  the  proposed  definition  of 
research  information  unrelated  to 
treatment  and  its  related  provisions 
believed  that  the  proposed  rule  would 
have  required  authorization  before 
research  information  unrelated  to 
treatment  could  have  been  used  or 


disclosed  for  anv  of  the  public  policy 
purposes  outlined  in  proposed 
*»  164.510,  and  that  this  restriction 
would  have  significantly  hindered  many 
important  activities.  Many  of  these 
commenters  specifically  opposed  this 
provision,  arguing  that  the  distinction 
would  undermine  and  impede  research 
by  requiring  patient  authorization  before 
research  information  unrelated  to 
treatment  could  be  used  or  disclosed  for 
research. 

Furthermore,  some  commenters 
recommended  that  the  disclosure  of 
research  information  should  be 
governed  by  an  informed  consent 
agreement  already  in  place  as  part  of  a 
clinical  protocol,  or  its  disclosure 
should  be  considered  by  an  institutional 
review  board  or  privacy  board. 

Response:  Our  decision  to  eliminate 
the  definition  of  research  information 
unrelated  to  treatment  and  its  related 
provisions  in  the  final  rule  renders  the 
first  two  comments  moot. 

We  disagree  with  the  comment  that 
suggests  that  existing  provisions  under 
the  Common  Rule  are  sufficient  to 
protect  the  privacy  interests  of 
individuals  who  are  subjects  in  research 
that  involves  the  delivery  of  treatment. 
As  discussed  in  the  NPRM,  not  all 
research  is  subject  to  the  Common  Rule. 
In  addition,  we  are  not  convinced  that 
existing  procedures  adequately  inform 
individuals  about  how  their  information 
will  be  used  as  part  of  the  informed 
consent  process.  In  the  final  rule,  we 
provide  for  additional  disclosure  to 
subjects  of  research  that  involves  the 
delivery  of  treatment  as  part  of  the 
research  authorization  under 
§  164.508(f)  We  also  clarify  that  the 
research  authorization  could  be 
combined  with  the  consent  to 
participate  in  research,  such  as  the 
informed  consent  document  as 
stipulated  under  the  Common  Rule  or 
the  Food  and  Drug  Administration's 
human  subjects  regulations.  The 
Common  Rule  (§  .116(a)(5))  requires 
that  "informed  consent  "  include  "a 
statement  describing  the  extent,  if  any, 
to  which  confidentiality  of  records 
identifying  the  subject  will  be 
maintained."  We  believe  that  the 
research  authorization  requirements  of 
§  164  508(f)  complement  the  Common 
Rules  requirement  for  informed 
consent. 

The  Secretary's  Authority 

Comment:  Several  commenters,  many 
from  the  research  community,  asserted 
that  the  coverage  of  "research 
information  unrelated  to  treatment"  was 
beyond  the  Department's  legal  authority 
since  HIPAA  did  not  give  the  Secretary 
authority  to  regulate  researchers.  These 


commenters  argued  that  the  research 
records  held  by  researchers  who  are 
performing  clinical  trials  and  who  keep 
separate  research  records  should  not  be 
subject  to  the  final  rule.  These 
commenters  strongly  disagreed  that  a 
health  provider-researcher  cannot  carry 
out  two  distinct  functions  while 
performing  research  and  providing 
clinical  care  to  research  subjects  and. 
thus,  asserted  that  research  information 
unrelated  to  treatment  that  is  kept 
separate  from  the  medical  record,  would 
not  be  covered  by  the  privacy  rule. 

Response:  We  do  not  agree  the 
Secretary  lacks  the  authority  to  adopt 
standards  relating  to  research 
information,  including  research 
information  unrelated  to  treatment. 
HIPAA  provides  authority  for  the 
Secretary  to  set  stiindards  for  the  use 
and  disclosure  of  individually 
identifiable  health  information  created 
or  received  by  covered  entities.  For  the 
reasons  commenters  identified  for  why 
it  was  not  practical  or  feasible  to  divide 
research  information  into  two 
categories — research  information  related 
to  treatment  and  research  information 
uiuelated  to  treatment — we  also 
determined  that  for  a  single  research 
study  that  includes  the  treatment  of 
research  subjects,  it  is  not  practical  or 
feasible  to  divide  a  researcher  into  two 
categories — a  researcher  who  provides 
treatment  and  a  researcher  who  does  not 
provide  treatment  to  research  subjects. 
When  a  researcher  is  interacting  with 
research  subjects  for  a  research  study 
that  involves  the  delivery  of  health  care 
to  subjects,  it  is  not  always  clear  to 
either  the  researcher  or  the  research 
subject  whether  a  particulcu-  research 
activity  will  generate  research 
information  that  will  be  pertinent  to  the 
health  care  of  the  research  subject. 
Therefore,  we  clarify  that  a  researcher 
may  also  be  a  health  care  provider  if 
that  researcher  provides  health  care, 
e.g..  provides  treatment  to  subjects  in  a 
research  study,  and  otherwise  meets  the 
definition  of  a  health  care  provider, 
regardless  of  whether  there  is  a 
component  of  the  research  study  that  is 
unrelated  to  the  health  care  of  the 
research  subjects.  This  researcher/health 
care  provider  is  then  a  covered  entity 
with  regard  to  her  provider  activities  if 
she  conducts  standard  transactions. 

Valid  Authorizations 

Comment:  In  proposed 
§  164.5D8(b)(l),  we  specified  that  an 
authorization  containing  the  applicable 
required  elements  "must  be  accepted  by 
the  covered  entity."  A  few  comments 
requested  clarification  of  this 
requirement. 
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Response:  We  agree  with  the 
commenters  that  die  proposed  provision 
was  ambiguous  and  we  remove  it  from 
the  final  rule.  We  note  that  nothing  in 
the  rule  requires  covered  entities  to  act 
on  authorizations  that  they  receive,  even 
if  those  authorizations  are  valid.  A 
covered  entity  presented  with  an 
authorization  is  permitted  to  make  the 
disclosure  authorized,  but  is  not 
required  to  do  so. 

We  want  to  be  clear,  however,  that 
covered  entities  will  be  in  compliance 
with  this  rule  if  they  use  or  disclose 
protected  health  information  pursuant 
to  an  authorization  that  meets  the 
requirements  of  §  164.508.  We  have 
made  changes  in  §  164.508(b)(1)  to 
clarify  this  point.  First,  we  specify  that 
an  authorization  containing  the 
applicable  required  elements  is  a  valid 
authorization.  A  covered  entity  may  not 
reject  as  invalid  an  authorization 
containing  such  elements.  Second,  we 
clarify  that  a  valid  authorization  may 
contain  elements  or  information  in 
addition  to  the  required  elements,  as 
long  as  the  additional  elements  are  not 
inconsistent  with  the  required  elements. 

Comment:  A  few  comments  requested 
that  we  provide  a  model  authorization 
or  examples  of  wording  meeting  the 
"plain  language"  requirement.  One 
commenter  requested  changes  to  the 
language  in  the  model  authorization  to 
avoid  confusion  when  used  in 
conjunction  with  an  insurer's 
authorization  form  for  application  for 
life  or  disabilify  income  insurance. 
Many  other  comments,  however,  found 
fault  with  the  proposed  model 
authorization  form. 

Response:  Because  of  the  myriad  of 
types  of  forms  that  could  meet  these 
requirements  and  the  desire  to 
encourage  covered  entities  to  develop 
forms  that  meet  their  specific  needs,  we 
do  not  include  a  model  authorization 
form  in  the  final  rule.  We  intend  to 
issue  additional  guidance  about 
authorization  forms  prior  to  the 
compliance  date.  We  also  encourage 
standard-setting  organizations  to 
develop  model  forms  meeting  the 
requirements  of  this  rule. 

Defective  Authorizations 

Comment:  Some  commenters 
suggested  we  insert  a  "good-faith 
reliance"  or  "substantial  compliance" 
standard  into  the  authorization 
requirements.  Commenters  suggested 
that  covered  entities  should  be 
permitted  to  rely  on  an  authorization  as 
long  as  the  individual  has  signed  and 
dated  the  document.  They  stated  that 
individuals  may  not  fill  out  portions  of 
a  form  that  they  feel  are  irrelevant  or  for 
which  they  do  not  have  an  answer.  They 


argued  that  requiring  covered  entities  to 
follow  up  with  each  individual  to 
complete  the  form  will  cause 
unwarranted  delays.  In  addition, 
commenters  were  concerned  that  large 
covered  entities  might  act  in  good  faith 
on  a  completed  authorization,  only  to 
find  out  that  a  component  of  the  entity 
"knew"  some  of  the  information  on  the 
form  to  be  false  or  that  the  authorization 
had  been  revoked.  These  commenters 
did  not  feel  that  covered  entities  should 
be  held  in  violation  of  the  rule  in  such 
situations. 

Response:  We  retain  the  provision  as 
proposed  and  include  one  additional 
element:  the  authorization  is  invalid  if 
it  is  combined  with  other  documents  in 
violation  of  the  standards  for  compound 
authorizations.  We  also  clarify  that  an 
authorization  is  invalid  if  material 
information  on  the  form  is  known  to  be 
false.  The  elements  we  require  to  be 
included  in  the  authorization  are 
intended  to  ensure  that  individuals 
knowingly  and  willingly  authorize  the 
use  or  disclosure  of  protected  health 
information  about  them.  If  these 
elements  are  missing  or  incomplete,  the 
covered  entity  caimot  know  which 
protected  health  information  to  use  or 
disclose  to  whom  and  caimot  be 
confident  that  the  individual  intends  for 
the  use  or  disclosure  to  occur. 

We  have  attempted  to  make  the 
standards  for  defective  authorizations  as 
unambiguous  as  possible.  In  most  cases, 
the  covered  entity  will  know  whether 
the  authorization  is  defective  by  looking 
at  the  form  itself.  Otherwise,  the 
covered  entity  must  know  that  the 
authorization  has  been  revoked,  that 
material  information  on  the  form  is 
false,  or  that  the  expiration  date  or  event 
has  occurred.  If  the  covered  entify  does 
not  know  these  things  and  the 
authorization  is  otherwise  satisfactory 
on  its  face,  the  covered  entity  is 
permitted  to  make  the  use  or  disclosure 
in  compliance  with  this  rule. 

We  have  added  two  provisions  to 
make  it  easier  for  covered  entities  to 
"know"  when  an  authorization  has  been 
revoked.  First,  under  §  164.508(b)(5),  the 
revocation  must  be  made  in  writing. 
Second,  under  §  164.508(c)(l)(v), 
authorizations  must  include 
instructions  for  how  the  individual  may 
revoke  the  authorization.  Written 
revocations  submitted  in  the  manner 
appropriate  for  the  covered  entity 
should  ease  covered  entities' 
compliance  burden. 

Compound  Authorizations 

Comment:  Many  commenters  raised 
concerns  about  the  specificity  of  the 
authorization  requirement.  Some 
comments  recommended  that  we  permit 


covered  entities  to  include  multiple 
uses  and  disclosures  in  a  single 
authorization  and  allow  individuals  to 
authorize  or  not  authorize  specific  uses 
and  disclosures  in  the  authorization. 
Other  commenters  asked  whether  a 
single  authorization  is  sufficient  for 
multiple  uses  or  disclosures  for  the 
same  purpose,  for  multiple  uses  and 
disclosures  for  related  purposes,  and  for 
uses  and  disclosures  of  different  types 
of  information  for  the  same  purpose. 
Some  comments  from  health  care 
providers  noted  that  specific 
authorizations  would  aid  their 
compliance  with  requests. 

Response:  As  a  general  rule,  we 
prohibit  covered  entities  fi'om 
combining  an  authorization  for  the  use 
or  disclosure  of  protected  health 
information  with  any  other  document. 
For  example,  an  authorization  may  not 
be  combined  with  a  consent  to  receive 
treatment  or  a  consent  to  assign 
payment  of  benefits  to  a  provider.  We 
intend  the  authorizations  required 
under  this  rule  to  be  voluntary  for 
individuals,  and,  therefore,  they  need  to 
be  separate  from  other  forms  of  consent 
that  may  be  a  condition  of  treatment  or 
payment  or  that  may  otherwise  be 
coerced. 

We  do,  however,  permit  covered 
entities  to  combine  authorizations  for 
uses  and  disclosures  for  multiple 
purposes  into  a  single  authorization. 
The  only  limitations  are  that  an 
authorization  for  the  use  or  disclosure  of 
psychotherapy  notes  may  not  be 
combined  with  an  authorization  for  the 
use  or  disclosure  of  other  types  of 
protected  health  information  and  that  an 
authorization  that  is  a  condition  of 
treatment,  payment,  enrollment,  or 
eligibility  may  not  be  combined  with 
any  other  authorization. 

in  §  164.508(b)(3),  we  also  permit 
covered  entities  to  combine  an 
authorization  for  the  use  or  disclosure  of 
protected  health  information  created  for 
purposes  of  research  including 
treatment  of  individuals  with  certain 
other  documents. 

We  note  that  covered  entities  may 
only  make  uses  or  disclosures  pursuant 
to  an  authorization  that  are  consistent 
with  the  terms  of  the  authorization. 
Therefore,  if  an  individual  agrees  to  one 
of  the  disclosures  described  in  the 
compound  authorization  but  not 
another,  the  covered  entity  must  comply 
with  the  individuals  decision.  For 
example,  if  a  covered  entity  asks  an 
individual  to  sign  an  authorization  to 
disclose  protected  health  information 
for  both  marketing  and  fundraising 
purposes,  but  the  individual  only  agrees 
to  the  fundraising  disclosure,  the 
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covered  entity  is  not  permitted  to  make 
the  marketing  disclosure. 

Prohibition  on  Conditioning  Treatment. 
Piiyment.  Eligibility:  or  Enrollment 

Comment:  Many  commenters 
supported  the  NPRM's  prohibition  of 
covered  entities  from  conditioning 
treatment  or  payment  on  the 
individual's  authorization  of  uses  and 
disclosures.  Some  commenters 
requested  clarification  that  employment 
can  be  conditioned  on  an  authorization 
Some  commenters  recommended  that 
we  eliminate  the  requirement  for 
c;overed  entities  to  state  on  the 
authorization  form  that  the 
authorization  is  not  a  condition  of 
treatment  or  payment.  Some 
commenters  suggested  that  we  prohibit 
the  provision  of  anything  of  value, 
including  employment,  from  being 
conditioned  on  receipt  of  an 
authorization. 

In  addition,  manv  commenters  argued 
that  patients  should  not  be  coerced  into 
signing  authorizations  for  a  wide  variety 
of  purposes  as  a  condition  of  obtaining 
insurance  coverage.  Some  health  plans, 
however,  requested  clarification  that 
health  plan  enrollment  and  eligibility 
can  be  conditioned  on  an  authorization 

Response  We  proposed  to  prohibit 
covered  entities  from  conditioning 
treatment,  payment,  or  enrollment  in  a 
health  plan  on  an  authorization  for  the 
use  or  disclosure  of  psvchotherapv 
notes  (see  proposed  §  i64.508(a)(3)(iii)). 
We  proposed  to  prohibit  covered 
entities  from  conditioning  treatment  or 
payment  on  authorization  for  the  use  or 
disclosure  of  anv  other  protected  health 
information  (see  proposed 
§164.508(a)(2)(iii)). 

We  resolve  this  inconsistency  by 
clarif\'ing  in  §  164.508(b)(4)  that,  with 
certain  exceptions,  a  covered  entity  may 
not  condition  the  provision  of 
treatment,  payment,  enrollment  in  a 
health  plan,  or  eligibility  for  benefits  on 
an  authorization  for  the  use  or 
disclosure  of  any  protected  health 
information,  including  psychotherapy 
notes.  We  intend  to  minimize  the 
potential  for  covered  entities  to  coerce 
mdividuals  into  signing  authorizations 
for  the  use  or  disclosure  of  protected 
health  information  when  such 
information  is  not  essential  to  carrying 
out  the  relationship  between  the 
individual  and  the  covered  entity. 

Pursuant  to  that  goal,  we  have  created 
limited  exceptions  to  the  prohibition. 
First,  a  covered  health  care  provider 
may  condition  research-related 
treatment  of  an  individual  on  obtaining 
the  individual's  authorization  to  use  or 
disclose  protected  health  information 
created  for  the  research.  Second,  except 


with  respect  to  psychotherapy  notes,  a 
health  plan  may  condition  the 
individual's  enrollment  or  eligibility  in 
the  health  plan  on  obtaining  an 
authorization  for  the  use  or  disclosure  of 
protected  health  information  for  making 
enrollment  or  eligibility  determinations 
relating  to  the  individual  or  for  its 
underwriting  or  risk  rating 
determinations  Third,  a  health  plan 
inav  t:ondition  pavment  of  a  claim  for 
specified  benefits  on  obtaining  an 
authorization  under  §  164.508(e)  for 
disclosure  to  the  plan  of  protected 
health  information  necessary  to 
determine  payment  of  the  claim.  Fourth, 
a  covered  entity  may  condition  the 
provision  of  health  care  that  is  solely  for 
the  purpose  of  creating  protected  health 
information  for  disclosure  to  a  third 
party  (such  as  fitness-for-duty  exams 
and  phvsicals  necessary-  to  obtain  life 
insurant;e  i:overage)  on  obtaining  an 
authorization  for  the  disclosure  of  the 
protected  health  information.  We 
recognize  that  covered  entities  need 
protected  health  information  in  order  to 
carry  out  these  functions  and  provide 
services  to  the  individual;  therefore,  we 
allow  authorization  for  the  disclosure  of 
the  protected  health  information  to  be  a 
condition  of  obtaining  the  services. 

We  believe  that  we  nave  prohibited 
c{)vered  entities  from  conditioning  the 
services  they  provide  to  individuals  on 
obtaining  an  authorization  for  uses  and 
disclosures  that  are  not  essential  to 
those  services.  Due  to  our  limited 
authority,  however,  we  cannot  entirely 
prevent  individuals  from  being  coerced 
into  signing  these  forms.  We  do  not.  for 
example,  have  the  auth(jritv  to  prohibit 
an  emplover  from  requiring  its 
employees  to  sign  an  authorization  as  a 
condition  of  employment.  Similarly,  a 
program  such  as  the  (oh  dorps  may 
make  such  an  authorization  a  condition 
of  enrollment  in  the  Job  (;(jrps  program. 
While  the  lob  Corps  may  include  a 
health  care  component,  the  non-covered 
component  of  the  Job  (^orps  may  require 
as  a  condition  of  enrollment  that  the 
individual  authorize  the  health  care 
component  to  disclose  protected  health 
information  to  the  non-covered 
component.  .See  §  164.504(b).  However, 
we  note  that  other  nondiscrimination 
laws  may  limit  the  ability  to  condition 
these  authorizations  as  well. 

Comment:  A  Medicaid  fraud  control 
association  stated  that  many  states 
require  or  permit  state  Medicaid 
agencies  to  obtain  an  authorization  for 
the  use  and  disclosure  of  protected 
health  information  for  payment 
purposes  as  a  condition  of  enrolling  an 
individual  as  a  Medicaid  recipient.  The 
commenter.  therefore,  urged  an 
e.xception  to  the  prohibition  on 


conditioning  enrollment  on  obtaining  an 
authorization. 

Response:  As  explained  above,  under 
§  164.506(a)(4).  health  plans  and  other 
covered  entities  may  seek  the 
individual's  consent  for  the  covered 
entity's  use  and  disclosure  of  protected 
health  information  to  carry  out 
treatment,  payment,  or  health  care 
operations.  If  the  consent  is  sought  in 
conjunction  with  enrollment,  the  health 
plan  may  condition  enrollment  in  the 
plan  on  obtaining  the  individual's 
consent. 

Under  §  164.506(a)(5).  we  specify  that 
a  consent  obtained  by  one  covered 
entity  is  not  effective  to  permit  another 
covered  entity  to  use  or  disclose 
protected  health  information  for 
payment  purposes.  If  state  law  requires 
a  Medicaid  agency  to  obtain  the 
individual's  authorization  for  providers 
to  disclose  protected  health  information 
to  the  Medicaid  agency  for  payment 
purposes,  the  agency  may  do  so  under 
§  164.508(e).  This  authorization  must 
not  be  a  condition  of  enrollment  or 
eligibility,  but  may  be  a  condition  of 
payment  of  a  claim  for  specified  benefits 
if  the  disclosure  is  necessary-  to 
determine  payment  of  the  claim. 

Revocation  of  Authorizations 

Comment:  Many  commenters 
supported  the  right  to  revoke  an 
authorization.  Some  comments, 
however,  suggested  that  we  require 
authorizations  to  remain  valid  for  a 
minimum  period  of  time,  such  as  one 
year  or  the  duration  of  the  individual's 
enrollment  in  a  health  plan. 

Response:  We  retain  the  right  for 
individuals  to  revoke  an  authorization 
at  any  time,  with  certain  exceptions.  We 
believe  this  right  is  essential  to  ensuring 
that  the  authorization  is  voluntary.  If  an 
individual  determines  that  an 
authorized  use  or  disclosure  is  no  longer 
in  her  best  interest,  she  should  be  able 
to  withdraw  the  authorization  and 
prevent  any  further  uses  or  disclosures. 

Comment:  Several  commenters 
suggested  that  we  not  permit 
individuals  to  revoke  an  authorization  if 
the  revocation  would  prevent  an 
investigation  of  material 
misrepresentation  or  fraud.  Other 
commenters  similarly  suggested  that  we 
not  permit  individuals  to  revoke  an 
authorization  prior  to  a  claim  for 
benefits  if  the  insurance  was  issued  in 
reliance  on  the  authorization. 

Response:  To  address  this  concern, 
we  include  an  additional  exception  to 
the  right  to  revoke  an  authorization. 
Individuals  do  not  have  the  right  to 
revoke  an  authorization  that  was 
obtained  as  a  condition  of  insurance 
coverage  during  any  contestability 
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period  under  other  law.  For  example,  if 
a  life  insurer  obtains  the  individual's 
authorization  for  the  use  or  disclosure  of 
protected  health  information  to 
determine  eligibility  or  premiums  under 
the  policy,  the  individual  does  not  have 
the  right  to  revoke  the  authorization 
during  any  period  of  time  in  which  the 
life  insurer  can  contest  a  claim  for 
benefits  under  the  policy  in  accordance 
with  state  law.  If  an  individual  were 
able  to  revoke  the  authorization  after 
enrollment  but  prior  to  making  a  claim, 
the  insurer  would  be  forced  to  pay 
claims  without  having  the  necessary 
information  to  determine  whether  the 
benefit  is  due.  We  believe  the  existing 
exception  for  covered  entities  that  have 
acted  in  reliance  on  the  authorization  is 
insufficient  to  address  this  concern 
because  it  is  another  person,  not  the 
covered  entity,  that  has  acted  in  reliance 
on  the  authorization.  In  the  life 
insurance  example,  it  is  the  life  insurer 
that  has  taken  action  (i.e.,  issued  the 
policy)  in  reliance  on  the  authorization. 
The  life  insurer  is  not  a  covered  entity, 
therefore  the  covered  entity  exception  is 
inapplicable. 

Comment:  Some  comments  suggested 
that  a  covered  entity  that  had  compiled, 
but  not  yet  disclosed,  protected  health 
information  would  have  already  taken 
action  in  reliance  on  the  authorization 
and  could  therefore  disclose  the 
information  even  if  the  individual 
revoked  the  authorization. 

Response:  We  intend  for  covered 
entities  to  refrain  from  further  using  or 
disclosing  protected  health  information 
to  the  maximum  extent  possible  once  an 
authorization  is  revoked.  The  exception 
exists  only  to  the  extent  the  covered 
entity  has  taken  action  in  reliance  on 
the  authorization.  If  the  covered  entity 
has  not  yet  used  or  disclosed  the 
protected  health  information,  it  must 
refrain  from  doing  so,  pursuant  to  the 
revocation.  If,  however,  the  covered 
entity  has  already  disclosed  the 
information,  it  is  not  required  to  retrieve 
the  information. 

Comment:  One  comment  suggested 
that  the  rule  allow  protected  health 
information  to  be  only  rented,  not  sold, 
because  there  can  be  no  right  to  revoke 
authorization  for  disclosure  of  protected 
health  information  that  has  been  sold. 

Response:  We  believe  this  limitation 
would  be  an  unwarranted  abrogation  of 
covered  entities'  business  practices  and 
outside  the  scope  of  our  authority.  We 
believe  individuals  should  have  the 
right  to  authorize  any  uses  or 
disclosures  they  feel  are  appropriate. 
We  have  attempted  to  create 
authorization  requirements  that  make 
the  individual's  decisions  as  clear  and 
voluntary  as  possible. 


Comment:  One  commenter  expressed 
concern  as  to  whether  the  proposed 
rule's  standard  to  protect  the  protected 
health  information  about  a  deceased 
individual  for  two  years  would  interfere 
with  the  payment  of  death  benefit 
claims.  The  commenter  asked  that  the 
regulation  permit  the  beneficiary  or 
payee  under  a  life  insurance  policy  to 
authorize  disclosure  of  protected  health 
information  pertaining  to  the  cause  of 
death  of  a  decedent  or  policyholder. 
Specifically,  the  commenter  explained 
that  when  substantiating  a  claim  a 
beneficiary,  such  as  a  fiancee  or  friend, 
may  be  unable  to  obtain  the 
authorization  required  to  release 
information  to  the  insurer,  particularly 
if,  for  example,  the  decedent's  estate 
does  not  require  probate  or  if  the 
beneficiary  is  not  on  good  terms  with 
the  decedent's  next  of  kin.  Further,  the 
commenter  stated  that  particularly  in 
cases  where  the  policyholder  dies 
within  two  years  of  the  policy's 
issuance  (within  the  policy's  contestable 
period)  and  the  cause  of  death  is 
uncertain,  the  insurer's  inability  to 
access  relevant  protected  health 
information  would  significantly 
interfere  with  claim  payments  and 
increase  administrative  costs. 

Response:  We  do  not  believe  this  will 
be  a  problem  under  the  final  regulation, 
because  we  create  an  exception  to  the 
right  to  revoke  an  authorization  if  the 
authorization  was  obtained  as  a 
condition  of  obtaining  insurance 
coverage  and  other  applicable  law- 
provides  the  insurer  that  obtained  the 
authorization  with  the  right  to  contest  a 
claim  under  the  policy.  Thus,  if  a 
policyholder  dies  within  the  two  year 
contestability  period,  the  authorization 
the  insurer  obtained  from  the 
policyholder  prior  to  death  could  not  be 
revoked  during  the  contestability 
period. 

Core  Elements  and  Requirements 

Comment:  Many  commenters  raised 
concerns  about  the  required  elements 
for  a  valid  authorization.  They  argued 
that  the  requirements  were  overly 
burdensome  and  that  covered  entities 
should  have  greater  flexibility  to  craft 
authorizations  that  meet  their  business 
needs.  Other  commenters  supported  the 
requfred  elements  as  proposed  because 
the  elements  help  to  ensure  that 
individuals  make  meaningful,  informed 
choices  about  the  use  and  disclosure  of 
protected  health  information  about 
them. 

Response:  As  in  the  proposed  rule,  we 
define  specific  elements  that  must  be 
included  in  any  authorization.  We  draw 
on  established  laws  and  guidelines  for 
these  requirements.  For  example,  the 


(uly  1977  Report  of  the  Privacy 
Protection  Study  Commission 
recommended  that  authorizations 
obtained  by  insurance  institutions 
include  plain  language,  the  date  of 
authorization,  and  identification  of  the 
entities  authorized  to  disclose 
information,  the  nature  of  the 
information  to  be  disclosed,  the  entities 
authorized  to  receive  information,  the 
purpose(s)  for  which  the  information 
may  be  used  by  the  recipients,  and  an 
expiration  date.'  '  The  Commission 
made  similar  recommendations 
concerning  the  content  of  authorizations 
obtained  by  health  care  providers. '■»  The 
National  Association  of  Insurance 
Commissioners'  Health  kiformation 
Privacy  Model  Act  requires 
authorizations  to  be  in  writing  and 
include  a  description  of  the  types  of 
protected  health  information  to  be  used 
or  disclosed,  the  name  and  address  of 
the  person  to  whom  the  information  is 
to  be  disclosed,  the  purpose  of  the 
authorization,  the  signature  of  the 
individual  or  the  individual's 
representative,  and  a  statement  that  the 
individual  may  revoke  the  authorization 
at  any  time,  subject  to  the  rights  of  any 
person  that  acted  in  reliance  on  the 
authorization  prior  to  revocation  and 
provided  the  revocation  is  in  writing, 
dated,  and  signed.  Standards  of  the 
American  Society  for  Testing  and 
Materials  recommend  that 
authorizations  identif\'  the  subject  of  the 
protected  health  information  to  be 
disclosed:  the  name  of  the  person  or 
institution  that  is  to  release  the 
information;  the  name  of  each 
individual  or  institution  that  is  to 
receive  the  information;  the  purpose  or 
need  for  the  information:  the 
information  to  be  disclosed;  the  specific 
date,  event,  or  condition  upon  which 
the  authorization  will  expire,  unless 
revoked  earlier;  and  the  signature  and 
date  signed.  They  also  recommend  the 
authorization  include  a  statement  that 
the  authorization  can  be  revoked  or 
amended,  but  not  retroactive  to  a  release 
made  in  reliance  on  the  authorization.^^ 

Comment:  Some  commenters 
requested  clarification  that 
authorizations  "initiated  by  the 
individual"  include  authorizations 
initiated  by  the  individual's 
representative. 


• '  Privac A  Prolei  tion  Study  Commission. 
Personal  Pruat  v  in  an  Information  Society."  luly 
1977,  p.  196-197 

'<  Privacy  Proteition  Study  Commission, 
■Personai  Privacy  in  an  Information  Society."  |uly 
1977.  p.  315 

:' ASTM.  ■Standard  Guide  for  Cionfidentiality. 
Privacv.  .\c.ce.ss  and  Data  Security.  Principles  far 
Health  Information  Including  Computer-Based 
Patient  Records."  E  1869-97,  (>  12.1  4. 
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Rf spouse  In  the  final  rule,  we  do  not 
classify  authorization.s  as  those  initiated 
bv  the  individual  versus  those  initiated 
by  a  covered  entitv.  Instead,  we 
establish  a  core  set  of  elements  and 
requirements  that  apply  to  all 
authorizations  and  require  certain 
additional  elements  for  particular  types 
of  authorizations  initiated  by  covered 
entities. 

Comment  Some  commenters  urged  us 
to  permit  authorizations  that  designate  a 
class  of  entities,  rather  than  specifically 
named  entities,  that  are  authorized  to 
use  or  disclose  protected  health 
information.  Commenters  made  similar 
recommendations  with  respect  to  the 
authorized  recipients.  Commenters 
suggested  these  changes  to  prevent 
covered  entities  from  having  to  seek, 
and  individuals  from  having  to  sign, 
multiple  authorizations  for  the  same 
purpose. 

Response:  We  agree.  Under 
§  164.508(c)(1).  we  require 
authorizations  to  identify-  both  the 
person(s)  authorized  to  use  or  disclose 
the  protected  health  information  and  the 
person(s)  authorized  to  receive 
protected  health  information.  In  both 
ca.ses.  we  permit  the  authorization  to 
identify  either  a  specific  person  or  a 
class  of  persons. 

Comment  Many  commenters 
requested  clarification  that  covered 
entities  may  rely  on  electronic 
authorizations,  including  electronic 
signatures. 

Response:  All  authorizations  must  be 
in  writing  and  signed.  We  intend  e-mail 
and  electronic  documents  to  qualify  as 
written  documents.  Electronic 
signatures  are  sufficient,  provided  they 
meet  standards  to  be  adapted  under 
HIP.AA.  In  addition,  we  do  not  intend  to 
interfere  with  the  application  of  the 
Electronic  Signature  in  Global  and 
National  Commerce  Act. 

Comment:  Some  commenters 
requested  that  we  permit  covered 
entities  to  use  and  disclose  protected 
health  information  pursuant  to  verbal 
authorizations. 

Response:  To  ensure  compliance  and 
mutual  understanding  between  covered 
entities  and  individuals,  we  require  all 
authorizations  to  be  in  writing. 

Comment:  Some  commenters  asked 
whether  covered  entities  can  rely  on 
copies  of  authorizations  rather  than  the 
original.  Other  comments  asked  whether 
covered  entities  can  rely  on  the 
assurances  of  a  third  party,  such  as  a 
government  entity,  that  a  valid 
authorization  has  been  obtained  to  use 
or  disclose  protected  health 
information.  These  commenters 
suggested  that  such  procedures  would 
promote  the  timely  provision  of  benefits 


for  programs  that  re«jiiiri'  the  collection 
of  protected  health  information  from 
multiple  sources,  such  as 
determinations  of  eligibilitv  for 
disahilit\  benefits 

Resfxinse  (Covered  entities  must 
obtain  the  individual's  authorization  to 
use  or  disclose  protected  health 
information  for  any  purpose  not 
otherwise  permitted  or  required  under 
this  rule  They  may  obtain  this 
authorization  directly  from  the 
individual  or  from  a  third  party,  such  as 
a  government  ageniy.  on  the 
individual's  behalf.  In  accordance  with 
the  requirements  oft)  lfj4  530(j).  the 
covered  entity  must  retain  a  written 
record  of  authorizati(jn  forms  signed  by 
the  individual.  Covered  entities  must, 
therefore,  obtain  the  authorization  in 
writing.  They  may  not  rely  on 
assurances  from  others  that  a  proper 
authorization  exists.  They  may. 
however,  relv  on  copies  of 
authorizations  if  doing  so  is  consistent 
with  other  law. 

Comment:  We  requested  comments  on 
reasonable  steps  that  a  covered  entity 
could  take  to  b»'  assured  that  the 
individual  who  requests  the  disclosure 
is  whom  she  or  he  purports  to  be.  Some 
commenters  stated  that  it  would  be 
extremely  difficult  to  verify  the  identity 
of  the  person  signing  the  authorization, 
particularlv  when  the  authorization  is 
not  obtained  in  person.  Other  comments 
recommended  requiring  authorizations 
to  be  notarized. 

Response:  To  reduce  burden  on 
covered  entities,  we  are  not  requiring 
verification  of  the  identities  of 
individuals  signing  authorization  forms 
or  notarization  of  the  forms. 

Comment:  A  few  commenters  asked 
for  clarification  regarding  the 
circumstances  in  which  a  covered  entity 
may  consider  a  non-response  as  an 
authorization. 

Response:  Non-responses  to  requests 
for  authorizations  cannot  be  considered 
authorizatiims.  Authorizations  must  be 
signed  and  have  the  other  elements  of 
a  valid  authorization  described  above. 

Comment:  Most  commenters  generally 
supported  the  requirement  for  an 
expiration  date  on  the  authorization. 
Commenters  recommended  expiration 
dates  from  6  months  to  3  vears  and/or 
proposed  that  the  expiration  be  tied  to 
an  event  such  as  duration  of  enrollment 
or  when  an  individual  changes  health 
plans.  Others  requested  no  expiration 
requirement  for  some  or  all 
authorizations. 

Response:  We  have  clarified  that  an 
authorization  may  include  an  expiration 
date  in  the  form  of  a  specific  date,  a 
specific  time  period,  or  an  event  directly 
related  to  the  individual  or  the  purpose 


of  the  authorization.  For  example,  a 
valid  authorization  could  expire  upon 
the  individual's  diseru-ollment  from  a 
health  plan  or  upon  termination  of  a 
research  project.  We  prohibit  an 
authorization  from  having  an 
indeterminate  expiration  date. 

These  changes  were  intended  to 
address  situations  in  which  a  specific 
date  for  the  termination  of  the  purpose 
for  the  authorization  is  difficult  to 
determine,  .^n  example  may  be  a 
research  study  where  it  may  be  difficult 
to  predetermine  the  length  of  the 
project. 

Comment:  A  few  commenters 
requested  that  the  named  insured  be 
permitted  to  sign  an  authorization  on 
behalf  of  dependents. 

Response:  We  disagree  with  the 
commenter  that  a  named  insured  should 
always  be  able  to  authorize  uses  and 
disclosures  for  other  individuals  in  the 
family.  Many  dependents  under  group 
health  plans  have  their  own  rights 
under  this  rule,  and  we  do  not  assume 
that  one  member  of  a  family  has  the 
authority  to  authorize  uses  or 
disclosures  of  the  protected  health 
information  of  other  family  members. 

A  named  insured  may  sign  a  valid 
authorization  for  an  individual  if  the 
named  insured  is  a  personal 
representative  for  the  individual  in 
accordance  with  §  164.502(g).  The 
determination  of  whether  an  individual 
is  a  personal  representative  under  this 
rule  is  based  on  other  applicable  law 
that  determines  when  a  person  can  act 
on  behalf  of  an  individual  in  making 
decisions  related  to  health  care.  This 
rule  limits  a  person's  rights  and 
authorities  as  a  personal  representative 
to  only  the  protected  health  information 
relevant  to  the  matter  for  which  he  or 
she  is  a  personal  representative  under 
other  law.  For  example,  a  parent  may  be 
a  personal  representative  of  a  child  for 
most  health  care  treatment  and  payment 
decisions  under  state  law.  In  that  case, 
a  parent,  who  is  a  named  insured  for  her 
minor  child,  would  be  able  to  provide 
authorization  with  respect  to  most 
protected  health  information  about  her 
dependent  child.  However,  a  wife  who 
is  the  named  insured  for  her  husband 
who  is  a  dependent  under  a  health 
insurance  policy  may  not  be  a  personal 
representative  for  her  husband  under 
other  law  or  may  be  a  personal 
representative  only  for  limited 
purposes,  such  as  for  making  decisions 
regarding  payment  of  disputed  claims. 
In  this  case,  she  may  have  limited 
authority  to  access  protected  health 
information  related  to  the  payment  of 
disputed  claims,  but  would  not  have  the 
authority  to  authorize  that  her 
husband's  information  be  used  for 
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marketing  purposes,  absent  any  other 
authority  to  act  for  her  husband.  See 
§  164.502(g)  for  more  information 
regarding  personal  representatives. 

Comment:  One  commenter  suggested 
that  authorizations  should  be  dated  on 
the  day  they  are  signed. 

Response:  We  agree  and  have  retained 
this  requirement  in  the  final  rule. 

Additional  Elements  and  Requirements 
for  Authorizations  Requested  by  the 
Covered  Entity  for  Its  Own  Uses  and 
Disclosures 

Comment:  Some  commenters 
suggested  that  we  should  not  require 
different  elements  in  authorizations 
initiated  by  the  covered  entity  versus 
authorizations  initiated  by  the 
individual.  The  commenters  argued  the 
standards  were  unnecessary,  confusing, 
and  burdensome. 

Response:  The  proposed  authorization 
requirements  are  intended  to  ensure  that 
an  individual's  authorization  is  truly 
voluntary.  The  additional  elements 
required  for  authorizations  initiated  by 
the  covered  entity  for  its  own  uses  and 
disclosures  or  for  receipt  of  protected 
health  information  from  other  covered 
entities  to  carry  out  treatment,  payment, 
or  health  care  operations  address 
concerns  that  are  unique  to  these  forms 
of  authorization.  {See  above  regarding 
requirements  for  research  authorizations 
under  §  164.508(f).) 

First,  when  applicable,  these 
authorizations  must  state  that  the 
covered  entity  will  not  condition 
treatment,  payment,  eligibility,  or 
enrollment  on  the  individual's 
providing  authorization  for  the 
requested  use  or  disclosure.  This 
statement  is  not  appropriate  for 
authorizations  initiated  by  the 
individual  or  another  person  who  does 
not  have  the  ability  to  withhold  services 
if  the  individual  does  not  authorize  the 
use  or  disclosure. 

Second,  the  authorization  must  state 
that  the  individual  may  refuse  to  sign 
the  authorization.  This  statement  is 
intended  to  signal  to  the  individual  that 
the  authorization  is  volimtary  and  may 
not  be  accurate  if  the  authorization  is 
obtained  by  a  person  other  than  a 
covered  entity. 

Third,  these  authorizations  must 
describe  the  purpose  of  the  use  or 
disclosure.  We  do  not  include  this 
element  in  the  core  requirements 
because  we  understand  there  may  be 
times  when  the  individual  does  not 
want  the  covered  entity  maintaining  the 
protected  health  information  to  know 
the  purpose  for  the  use  or  disclosure. 
For  example,  an  individual 
contemplating  litigation  may  not  want 
the  covered  entity  to  know  that 


litigation  is  the  purpose  of  the 
disclosure.  If  the  covered  entity  is 
initiating  the  authorization  for  its  own 
use  or  disclosure,  however,  the 
individual  and  the  covered  entity 
maintaining  the  protected  health 
information  should  have  a  mutual 
understanding  of  the  purpose  of  the  use 
or  disclosiu-e.  Similarly,  when  a  covered 
entity  is  requesting  authorization  for  a 
disclosure  by  another  covered  entity 
that  may  have  already  obtained  the 
individual's  consent  for  the  disclosure. 
the  individual  and  covered  entity  that 
maintains  the  protected  health 
inforlnation  should  be  aware  of  this 
potential  conflict. 

There  are  two  additional  requirements 
for  authorizations  requested  by  a 
covered  entity  for  its  own  use  or 
disclosure  of  protected  health 
information  it  maintains.  First,  we 
require  the  covered  entity  to  describe 
the  individual's  right  to  inspect  or  copy 
the  protected  health  information  to  be 
used  or  disclosed.  Individuals  may  want 
to  review  the  information  to  be  used  or 
disclosed  before  signing  the 
authorization  and  should  be  reminded 
of  their  ability  to  do  so.  This 
requirement  is  not  appropriate  for 
authorizations  for  a  covered  entity  to 
receive  protected  health  information 
from  another  covered  entity,  however, 
because  the  covered  entity  requesting 
the  authorization  is  not  the  covered 
entity  that  maintains  the  protected 
health  information  and  cannot, 
therefore,  grant  or  describe  the 
individual's  right  to  access  the 
information. 

If  applicable,  we  also  require  a 
covered  entity  that  requests  an 
authorization  for  its  own  use  or 
disclosure  to  state  that  the  use  or 
disclosure  of  the  protected  health 
information  will  result  in  direct  or 
indirect  remuneration  to  the  entity. 
Individuals  should  be  aware  of  any 
conflicts  of  interest  or  financial 
incentives  on  the  part  of  the  covered 
entity  requesting  the  use  or  disclosure. 
These  statements  are  not  appropriate, 
however,  in  relation  to  uses  and 
disclosures  to  carry  out  treatment, 
payment,  and  health  care  operations. 
Uses  and  disclosures  for  these  purposes 
will  often  involve  remuneration  by  the 
nature  of  the  use  or  disclosure,  not  due 
to  any  conflict  of  interest  on  the  part  of 
either  covered  entity. 

We  note  that  authorizations  requested 
by  a  covered  entity  include 
authorizations  requested  by  the  covered 
entity's  business  associate  on  the 
covered  entity's  behalf  Authorizations 
requested  by  a  business  associate  on  the 
covered  entity's  behalf  and  that 
authorize  the  use  or  disclosure  of 


protected  health  information  by  the 

covered  entity  or  the  business  associate 

must  meet  the  requirements  in 

§  164.508(d).  Similarly,  authorizations 

requested  by  a  business  associate  on 

behalf  of  a  covered  entitv  to  accomplish 

the  disclosure  of  protected  health 

information  to  that  business  associate  or 

covered  entity  as  described  in 

§  164.508(e)  must  meet  the  requirements 

of  that  provision. 

We  disagree  that  these  elements  are 
unnecessary',  confusing,  or  burdensome. 
We  require  them  to  ensure  that  the 
individual  has  a  complete 
understanding  of  what  he  or  she  is 
agreeing  to  permit. 

Comment:  Many  commenters 
suggested  we  include  in  the  regulation 
text  a  provision  stated  in  the  preamble 
that  entities  and  their  business  partners 
must  limit  their  uses  and  disclosures  to 
the  purpose(s)  specified  by  the 
individual  in  the  authorization. 

Response:  We  agree.  In  accordance 
with  §  164.508(a)(1),  covered  entities 
may  only  use  or  disclose  protected 
health  information  consistent  with  the 
authorization.  In  accordance  with 
§  164.504(e)(2).  a  business  associate  may 
not  make  any  uses  or  disclosures  that 
the  covered  entity  couldn't  make. 

Comment:  Some  comments  suggested 
that  authorizations  should  identify  the 
source  and  amount  of  financial  gain,  if 
any,  resulting  from  the  proposed 
disclosure.  Others  suggested  that  the 
proposed  financial  gain  requirements 
were  too  burdensome  and  would 
decrease  trust  between  patients  and 
providers.  Commenters  recommended 
that  the  requirement  either  should  be 
eliminated  or  should  only  require 
covered  entities,  when  applicable,  to 
state  that  direct  and  foreseeable 
financial  gain  to  the  covered  entity  will 
result.  Others  requested  clarification  of 
how  the  requirement  for  covered 
entities  to  disclose  financial  gain  relates 
to  the  criminal  penalties  that  accrue  for 
offenses  committed  with  intent  to  sell, 
transfer,  or  use  individually  identifiable 
health  information  for  commercial 
advantage,  personal  gain,  or  malicious 
harm.  Some  commenters  advocated  use 
of  the  term  "financial  compensation  " 
rather  than  "financial  gain  "  to  avoid 
confusion  with  in-kind  compensation 
rules.  Some  comments  additionally 
suggested  excluding  marketing  uses  and 
disclosures  from  the  requirements 
regarding  financial  gain. 

Response:  We  agree  that  clarification 
is  warranted.  In  §  164.508(d)(l)(iv)  of 
the  final  rule,  we  require  a  covered 
entity  that  asks  an  individual  to  sign  an 
authorization  for  the  covered  entity's 
use  or  disclosure  of  protected  health 
information  and  that  will  receive  direct 
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or  indirect  remuneration  from  a  third 
party  for  the  use  or  disclosure,  to  state 
that  fact  in  the  authorization. 
Remuneration  from  a  third  party 
includes  payments  such  as  a  fixed  price 
per  disclosure,  compensation  for  the 
costs  of  compiling  and  sending  the 
information  to  be  disclosed,  and,  with 
respect  to  marketing  communications,  a 
percentage  of  any  sales  generated  by  the 
marketing  communication.  For  example, 
a  device  manufacturer  may  offer  to  pay 
a  fixed  price  per  name  and  address  of 
individuals  with  a  partu  ular  diagnosis, 
so  that  the  device  manufacturer  can 
market  its  new  device  to  people  with 
the  diagnosis  The  device  manufacturer 
mav  also  offer  the  covered  entity  a 
percentage  of  the  profits  from  any  sales 
generated  by  the  marketing  materials 
sent.  If  a  covered  entity  seeks  an 
authorization  to  make  such  a  disclosure, 
the  authfirizdtion  must  state  that  the 
remuneration  will  occur.  We  believe 
individuals  should  have  the  opportunity 
to  weigh  the  covered  entity's  potential 
I  onflict  of  interest  when  deciding  to 
authorize  the  covered  entity's  use  or 
disclosure  of  protected  health 
information.  We  believe  that  the  term' 
"remuneration  from  a  third  partv 
clarifies  our  intent  to  describe  a  direct, 
tangible  exchange,  rather  than  the  mere 
fact  that  parties  intend  to  profit  from 
their  enterprises 

Clomment:  One  commenter  suggested 
we  require  covered  entities  to  request 
authorizations  in  a  manner  that  does  not 
in  itself  disclose  sensitive  information. 

Response:  We  agree  that  covered 
entities  should  make  reasonable  efforts 
to  avoid  unintentional  disclosures.  In 
§  164.530(c)(2).  we  require  covered 
entities  to  have  in  place  appropriate 
administrative,  technical,  and  physical 
safeguards  to  protect  the  privacy  of 
protected  health  information. 

Comment:  Some  commenters 
requested  clarification  that  covered 
entities  are  permitted  to  seek 
authorization  at  the  time  of  enrollment 
or  when  individuals  otherwise  first 
interact  with  covered  entities.  Similarly, 
commenters  requested  clarification  that 
covered  entities  may  disclose  protected 
health  information  created  after  the  date 
the  authorization  was  signed  but  prior 
to  the  expiration  date  of  the 
authorization.  These  commenters  were 
concerned  that  otherwise  multiple 
authorizations  would  be  required  to 
accomplish  a  single  purpose.  Other 
comments  suggested  that  we  prohibit 
prospective  authorizations  (i.e.. 
authorizations  requested  prior  to  the 
creation  of  the  protected  health 
information  to  be  disclosed  under  the 
authorizationj  because  it  is  not  possible 


for  individuals  to  make  informed 
decisions  about  these  authorizations. 

Response:  We  confirm  that  covered 
entities  may  act  on  authorizations 
signed  in  advance  of  the  f:reation  of  the 
protected  health  information  to  be 
released  We  note,  however,  that  all  of 
the  required  elements  must  be 
completed,  including  a  description  of 
the  protected  health  information  to  be 
used  or  disclosed  pursuant  to  the 
authorization  This  description  must 
identif\'  the  information  in  a  specific 
and  meaningful  fashion  so  that  the 
individual  can  make  an  informed 
decision  as  to  whether  to  sign  the 
authorization. 

Comment:  Some  commenters 
suggested  that  the  final  rule  prohibit 
financial  incentives,  such  as  premium 
discounts,  designed  to  encourage 
individuals  to  sign  authorizations. 

Response:  We  do  not  prohibit  or 
require  finani;ial  ini:entives  for 
authorizations.  We  have  attempted  to 
ensure  that  authorizatir)ns  are  entered 
into  voluntary  If  a  covered  entity 
chooses  to  offer  a  financial  incentive  for 
the  individual  to  srgn  the  authorization, 
and  the  individual  chooses  to  accept  it. 
they  are  free  to  do  so. 

Section  164.510 — Uses  and  Disclosures 
Requiring  an  Opportunity  for  the 
Individual  to  Agree  or  to  Object 

Section  164.510lal — I'se  and  Disclosure 
for  Facility  Directories 

Comment:  Many  hospital 
organizations  opposed  the  NPRM's 
proposed  opt-in  approach  to  disclosure 
of  directory  information.  These  groups 
noted  the  preamble's  statement  that 
most  patients  welcomed  the 
convenience  of  having  their  name, 
location,  and  general  condition 
included  in  the  patient  directorv'.  They 
said  that  requiring  hospitals  to  ohtain 
authorization  before  including  patient 
information  in  the  directory  would 
cause  harm  to  many  patients'  needs  in 
an  effort  to  serve  the  needs  of  the  small 
number  of  patients  who  may  not  want 
their  information  to  be  included. 
Specifically,  they  argued  that  the 
proposed  approach  ultimately  could 
have  the  efftni  of  making  it  difficult  or 
impossible  for  clergy,  family  members, 
and  florists  to  locate  patients  for 
legitimate  purposes.  In  making  this 
argument,  commenters  pointed  to 
problems  that  occurred  after  enactment 
of  privacy  legislation  in  the  State  of 
Maine  in  1999.  The  legislation,  which 
never  was  officially  implemented,  was 
interpreted  by  hospitals  to  prohibit 
disclosure  of  patient  information  to 
directories  without  written  consent.  As 
a  result,  when  hospitals  began 


complying  with  the  law  based  on  their 
interpretation,  family  members  and 
clergy  had  difficulty  locating  patients  in 
the  hospital. 

Response:  We  share  commenters' 
ccmcern  about  the  need  to  ensure  that 
family  members  and  clergy  who  have  a 
legitimate  need  to  locate  patients  are  not 
prevented  from  doing  so  by  excessively 
stringent  restrictions  on  disclosure  of 
protected  health  information  to  health 
care  facilities'  directories.  Accordingly, 
the  final  rule  takes  an  opt-out  approach, 
stating  that  health  care  institutions  may 
include  the  name,  general  condition, 
religious  affiliation,  and  location  of  a 
patient  within  the  facility  in  the 
facility's  directory  unless  the  patient 
explicitly  objects  to  the  use  or 
disclosure  of  protected  health 
information  for  directory  purposes.  To 
ensure  that  this  opt-out  can  be 
exercised,  the  final  rule  requires   . 
facilities  to  notify  individuals  of  their 
right  not  to  be  included  in  the  directory 
and  to  give  them  the  opportunity  to  opt 
out.  The  final  rule  indicates  that  the 
notice  and  opt-out  may  be  oral.  The 
final  rule  that  allows  health  care 
facilities  to  disclose  to  clergy  the  four 
types  of  protected  health  information 
specified  above  without  requiring  the 
clergy  to  ask  for  the  individual  by  name 
will  allow  the  clergy  to  identify  the 
members  of  his  or  her  faith  who  are  in 
the  facility,  thus  ensuring  that  this  rule 
will  not  significantly  interfere  with  the 
exercise  of  religion,  including  the 
clergy's  traditional  religious  mission  to 
provide  services  to  individuals. 

Comment:  A  small  number  of 
commenters  recommended  requiring 
written  authorization  for  all  disclosures 
of  protected  health  information  for 
directorv-  purposes.  These  commenters 
believed  that  the  NPRM's  proposed 
provision  allowing  oral  agreement 
would  not  provide  sufficient  privacy 
protection:  that  it  did  not  sufficiently 
hold  providers  accountable  for 
complying  with  patient  wishes:  and  that 
it  could  create  liability  issues  for 
providers. 

Response:  The  final  rule  does  not 
require  written  authorization  for 
disclosure  of  protected  health 
information  for  directory  purposes.  We 
believe  that  requiring  written 
authorization  in  these  cases  would 
increase  substantially  the  administrative 
burdens  and  costs  for  covered  health 
care  providers  and  could  lead  to 
significant  inconvenience  for  families 
and  others  attempting  to  locate 
individuals  in  health  care  institutions. 
Experience  from  the  State  of  Maine 
suggests  that  requiring  written 
authorization  before  patient  information 
may  be  included  in  facility  directories 
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can  be  disruptive  for  providers,  families, 
clergy,  and  others. 

Comment:  Domestic  violence 
organizations  raised  concerns  that 
including  information  about  domestic 
violence  victims  in  health  care  facilities' 
directories  could  result  in  further  harm 
to  victims.  The  NPRM  addressed  the 
issue  of  potential  danger  to  patients  by 
stating  that  when  patients  were 
incapacitated,  covered  health  care 
providers  could  exercise  discretion — 
consistent  with  good  medical  practice 
and  prior  expression  of  patient 
preference — regarding  whether  to 
disclose  protected  health  information 
for  director^'  purposes.  Several 
commenters  recommended  prohibiting 
providers  from  including  information  in 
a  health  care  facility's  directory  about 
incapacitated  individuals  when  the 
provider  reasonably  believed  that  the 
injuries  to  the  individual  could  have 
been  caused  by  domestic  violence. 
These  groups  believed  that  such  a 
prohibition  was  necessary  to  prevent 
abusers  from  locating  and  causing 
further  harm  to  domestic  violence 
patients. 

Response:  We  share  commenters' 
concerns  about  protecting  victims  of 
domestic  violence  from  further  abuse. 
We  are  also  concerned,  however,  that 
imposing  an  affirmative  duty  on 
institutions  not  to  disclose  information 
any  time  injuries  to  the  individual  could 
have  been  the  result  of  domestic 
violence  would  place  too  high  a  burden 
on  health  care  facilities,  essentially 
requiring  them  to  rule  out  domestic 
violence  as  a  potential  cause  of  the 
injuries  before  disclosing  to  family 
members  that  an  incapacitated  person  is 
in  the  institution. 

We  do  believe,  however,  that  it  is 
appropriate  to  require  covered  health 
care  providers  to  consider  whether 
including  the  individual's  name  and 
location  in  the  directory  could  lead  to 
serious  harm.  As  in  the  preamble  to  the 
NPRM.  in  the  preamble  to  the  final  rule, 
we  encourage  covered  health  care 
providers  to  consider  several  factors 
when  deciding  whether  to  include  an 
incapacitated  patient's  information  in  a 
health  care  facility's  directory.  One  of 
these  factors  is  whether  disclosing  an 
individual's  presence  in  the  facility 
could  reasonably  cause  harm  or  danger 
to  the  individual  (for  example,  if  it 
appeared  that  an  unconscious  patient 
had  been  abused  and  disclosing  that  the 
individual  is  in  the  facility  could  give 
the  attacker  sufficient  information  to 
seek  out  the  person  and  repeat  the 
abuse).  Under  the  final  rule,  when  the 
opportunity  to  objectto  uses  and 
disclosures  for  a  facility's  directory 
cannot  practicably  be  provided  due  to 


an  individual's  incapacity  or  an 
emergency  treatment  circumstance. 
covered  health  care  providers  may  use 
or  disclose  some  or  all  of  the  protected 
health  information  that  the  rule  allows 
to  be  included  in  the  director.',  if  the 
disclosure  is:  (1)  consistent  with  the 
individual's  prior  expressed  preference, 
if  known  to  the  covered  health  care 
provider;  and  (2)  in  the  individual's  best 
interest,  as  determined  by  the  covered 
health  care  provider  in  the  exercise  of 
professional  judgement.  The  rule  allows 
covered  health  care  providers  making 
decisions  about  incapacitated  patients 
to  include  some  portions  of  the  patient's 
information  (such  as  name)  but  not 
other  information  (such  as  location  in 
the  facility)  to  protect  patient  interests. 

Section  164.510(b)— Uses  and 
Disclosures  for  Involvement  in  the 
Individual's  Care  and  Notification 
Purposes 

Comment:  A  number  of  comments 
supported  the  NPRM's  proposed 
approach,  which  would  have  allowed 
covered  entities  to  disclose  protected 
health  information  to  the  individual's 
next  of  kin,  family  members,  or  other 
close  personal  friends  when  the 
individual  verbally  agreed  to  the 
disclosure.  These  commenters  agreed 
that  the  presumption  should  favor 
disclosures  to  the  next  of  kin.  and  they 
believed  that  health  care  providers 
should  encourage  individuals  to  share 
genetic  information  and  information 
about  transmittable  diseases  with  family 
members  at  risk.  Others  agreed  with  the 
general  approach  but  suggested  the 
individual's  agreement  be  noted  in  the 
medical  record.  These  commenters  also 
supported  the  NPRM's  proposed 
reliance  on  good  professional  practices 
and  ethics  to  determine  when 
disclosures  should  be  made  to  the  next 
of  kin  when  the  individual's  agreement 
could  not  practicably  be  obtained. 

A  few  commenters  recommended  that 
the  individual's  agreement  be  in  writing 
for  the  protection  of  the  covered  entity 
and  to  facilitate  the  monitoring  of 
compliance  with  the  individual's 
wishes.  These  commenters  were 
concerned  that,  a*bsent  the  individual's 
written  agreement,  the  covered  entity 
would  become  embroiled  in  intra-family 
disputes  concerning  the  disclosures. 
Others  argued  that  the  individual's 
authorization  should  be  obtained  for  all 
disclosures,  even  to  the  next  of  kin. 

One  commenter  favored  disclosures  to 
family  members  and  others  unless  the 
individual  actively  objected,  as  long  as 
the  disclosure  was  consistent  with 
sound  professional  practice.  Others 
believed  that  no  agreement  by  the 
individual  was  necessar)'  unless 


sensitive  medical  information  would  be 
disclosed  or  unless  the  health  care 
provider  was  aware  of  the  individual's 
prior  objection.  These  commenters 
recommended  that  good  professional 
practice  and  ethics  determine  when 
disclosures  were  appropriate  and  that 
disclosure  should  relate  only  to  the 
individual's  current  treatment.  A  health 
care  provider  organization  said  that  the 
ethical  and  legal  obligations  of  the 
medical  professional  alone  should 
control  in  this  area,  although  it  believed 
the  proposed  rule  was  generally 
consistent  with  these  obligations. 

Response:  The  diversity  of  comments 
regarding  the  proposal  on  disclosures  to 
family  members,  next  of  kin.  and  other 
persons,  reflects  a  wide  range  of  current 
practice  and  individual  expectations 
We  believe  that  the  NPRM  struck  the 
proper  balance  between  the  competing 
interests  of  individual  privacy  and  the 
need  that  covered  health  care  providers 
may  have,  in  some  cases,  to  have 
routine,  informal  conversations  with  an 
individual's  family  and  friends 
regarding  the  individual's  treatment. 

We  do  not  agree  with  the  comments 
stating  that  all  such  disclosures  should 
be  made  only  with  consent  or  with  the 
individual's  written  authorization.  The 
rule  does  not  prohibit  obtaining  the 
agreement  of  the  individual  in  writing: 
however,  we  believe  that  imposing  a 
requirement  for  consent  or  written 
authorization  in  all  cases  for  disclosures 
to  individuals  involved  in  a  person's 
care  would  be  unduly  burdensome  for 
all  parties.  In  the  final  rule,  we  clarify 
the  circumstances  in  which  such 
disclosures  are  permissible.  The  rule 
allows  covered  entities  to  disclose  to 
family  members,  other  relatives,  close 
personal  friends  of  the  individual,  or 
any  other  person  identified  by  the 
individual,  the  protected  health 
information  directly  relevant  to  such 
person's  involvement  with  the 
individual's  care  or  payment  related  to 
the  individual's  health  care.  In  addition, 
the  final  rule  allows  covered  entities  to 
use  or  disclose  protected  health 
information  to  notifv'.  or  assist  in  the 
notification  of  (including  identifving  or 
locating)  a  family  member,  a  personal 
representative  of  the  individual,  or 
another  person  responsible  for  the  care 
of  the  individual,  of  the  individual's 
location,  general  condition,  or  death. 
The  final  rule  includes  separate 
provisions  for  situations  in  which  the 
individual  is  present  and  for  when  the 
individual  is  not  present  at  the  time  of 
disclosure.  When  the  individual  is 
present  and  can  make  his  or  her  own 
decisions,  a  covered  entity  may  disclose 
protected  health  information  only  if  the 
covered  entity:  (1)  Obtains  the 
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individuals  agreement  to  disclose  to  the 
third  parties  involved  in  the 
individual's  care:  (2)  provides  the 
individual  with  the  opportunity  to 
object  to  the  disclosure,  and  the 
individual  does  not  express  an 
objection;  or  (3)  reasonably  infers  from 
the  circumstances,  based  on  the  exercise 
of  professional  judgement,  that  the 
individual  does  not  object  to  the 
disclosure.  The  final  rule  continues  to 
permit  disclosures  in  circumstances 
when  the  individual  is  not  present  or 
when  the  opportunity  to  agree  or  object 
to  the  use  or  disclosure  cannot 
practicably  be  provided  due  to  the 
individual's  incapacity  or  an  emergency 
circumstance  In  such  instances, 
covered  entities  mav.  in  the  exercise  of 
professional  judgement,  determine 
whether  the  disclosure  is  in  the 
individual's  best  interests  and  if  so. 
disclose  only  the  protected  health 
information  that  is  directlv  relevant  to 
the  person's  involvement  with  the 
individuals  health  care. 

As  discussed  in  the  preamble  for  this 
section,  we  do  not  intend  to  disrupt 
most  covered  entities'  current  practices 
with  respect  to  informing  family 
members  and  others  w  ith  whom  a 
patient  has  a  close  personal  relationship 
about  a  patient's  specific  health 
condition  when  a  patient  is 
incapacitated  due  to  a  medical 
emergency  and  the  family  member  or 
close  personal  friend  comes  to  the 
covered  entity  to  ask  about  the  patients 
condition.  To  the  extent  that  disclosures 
to  family  members  and  others  in  these 
situations  currently  are  allowed  under 
state  law  and  covered  entities'  own 
rules,  §  164.510(b)  allows  covered 
entities  to  continue  making  them  in 
these  situations,  consistent  with  the 
exercise  of  professional  judgement  as  to 
the  patient's  best  interest.  As  indicated 
in  the  preamble  above,  this  section  is 
not  intended  to  provide  a  loophole  for 
avoiding  the  rule's  other  requirements, 
and  it  is  not  intended  to  allow 
disclosures  to  a  broad  range  of 
individuals,  such  as  journalists  who 
may  be  curious  about  a  celebrity's 
health  status. 

Comments:  A  few  comments 
supported  the  NTRM  approach  because 
it  permitted  the  current  practice  of 
allowing  someone  other  than  the  patient 
to  pick  up  prescriptions  at  pharmacies. 
One  commenter  noted  that  this  practice 
occurs  with  respect  to  25-40%  of  the 
prescriptions  dispensed  by  community 
retail  pharmacies.  These  commenters 
strongly  supported  the  proposal's 
reliance  on  the  professional  judgement 
of  pharmacists  in  allowing  others  to 
pick  up  prescriptions  for  bedridden  or 
otherwise  incapacitated  patients,  noting 


th<it  in  most  cases  it  wuuld  he 
imprac:tu:able  to  verify  that  the  person 
was  acting  with  the  individual's 
permission.  Two  commenters  requested 
that  the  rule  specificaliv  allow  this 
practice,  tine  comment  opposed  the 
practice  of  giving  prescriptions  to 
another  person  without  the  individual's 
authorization,  because  a  prescription 
implii  itl\  1  Diild  disclose  medical 
information  .ibout  the  individual 

Rcsponsf:  As  stated  in  the  NPRM.  we 
intended  for  this  provision  to  authorize 
pharmacies  to  dispense  prescriptions  to 
family  or  friends  who  are  sent  hy  the 
individual  to  the  pharmacy  to  pick  up 
the  prescription  We  believe  that 
stringent  consent  or  verification 
requirements  would  place  an 
unreasonablf^iurden  on  numerous 
transactions.  In  addition,  such 
requirements  would  be  contrary-  to  the 
expectations  and  preferences  of  all 
parties  to  these  transactions.  Although 
prescriptions  are  prote<;ted  health 
information  under  the  rule,  we  believe 
that  the  risk  to  individual  privacy  in 
allowing  this  practice  to  continue  is 
minijnal.  We  agree  with  the  suggestion 
that  the  final  rule  should  state  explicitly 
that  pharmacies  have  the  authority  to 
operate  in  this  manner  Therefore,  we 
have  added  a  sentence  to  §  164.510(b)(3) 
allowing  covered  entities  to  use 
professional  judgement  and  experience 
with  common  practice  to  make 
reasonable  inferences  of  an  individual's 
best  interest  in  allowing  a  person  to  act 
on  the  individual's  behalf  to  pick  up 
filled  prescriptions,  medical  supplies. 
.X-rays,  or  other  similar  forms  of 
protected  health  information.  In  such 
situations,  as  when  making  disclosures 
of  protected  health  information  about  an 
individual  who  is  not  present  or  is 
unable  to  agree  to  such  disclosures, 
covered  entities  should  disclose  only 
information  which  directly  relates  to  the 
person's  involvement  in  the  individual's 
current  health  care.  Thus,  when 
dispensing  a  prescription  to  a  friend 
who  is  picking  it  up  on  the  patient's 
behalf,  the  pharmacist  should  not 
disclose  unrelated  health  information 
about  medications  that  the  patient  has 
taken  in  the  past  which  could  prove 
embarrassing  to  the  patient. 

Comment  We  re<:eived  a  few 
comments  that  misunderstood  the 
provision  as  addressing  disclosures 
related  to  deceased  individuals. 

Response:  We  understand  that  use  of 
the  term  next  of  kin  in  this  section  may 
cause  confusion.  To  promote  clarity  in 
the  final  rule,  we  eliminate  the  term 
"next  of  kin."  as  well  as  the  term's 
proposed  definition.  In  the  final  rule, 
we  address  comments  on  next  of  kin 
and  the  deceased  in  the  section  on 


disclosure  of  protected  health 
information  about  deceased  individuals 
in§164.51^(g). 

Comments:  A  number  of  commenters 
expressed  concern  for  the  interaction  of 
the  proposed  section  with  state  laws. 
Some  of  these  comments  interpreted  the 
NPRM's  use  of  the  term  next  of  kin  as 
referring  to  individuals  with  health  care 
power  of  attorney  and  thus  they 
believed  that  the  proposed  rule's 
approach  to  next  of  kin  was 
inappropriately  informal  and  in  conflict 
with  state  law.  Others  noted  that  some 
state  laws  did  not  allow  health  care 
information  to  be  disclosed  to  family  or 
friends  without  consent  or  other 
authorization.  One  commenter  said  that 
case  law  may  be  evolving  toward 
imposing  a  more  affirmative  duty  on 
health  care  practitioners  to  inform  next 
of  kin  in  a  variety  of  circumstances.  One 
commenter  noted  that  state  laws  may 
not  define  clearly  who  is  considered  to 
be  the  next  of  kin. 

Response:  The  intent  of  this  provision 
was  not  to  interfere  with  or  change 
current  practice  regarding  health  care 
powers  of  attorney  or  the  designation  of 
other  personal  representatives.  Such 
designations  are  formal,  legal  actions 
which  give  others  the  ability  to  exercise 
the  rights  of  or  make  treatment 
decisions  related  to  individuals.  While 
persons  with  health  care  powers  of 
attorney  could  have  access  to  protected 
health  information  under  the  personal 
representatives  provision  (§  164.502(g)). 
and  covered  entities  may  disclose  to 
such  persons  under  this  provision,  such 
disclosures  do  not  give  these 
individuals  substantive  authority  to  act 
for  or  on  behalf  of  the  individual  with 
respect  to  health  care  decisions.  State 
law  requirements  regarding  health  care 
powers  of  attorney  continue  to  apply. 

The  comments  suggesting  that  state 
laws  may  not  allow  the  disclosures 
otherwise  permitted  by  this  provision 
or.  conversely,  that  they  may  impose  a 
more  affirmative  duty,  did  not  provide 
any  specifics  with  which  to  judge  the 
affect  of  such  laws.  In  general,  however, 
state  laws  that  are  more  protective  of  an 
individual's  privacy  interests  than  the 
rule  by  prohibiting  a  disclosure  of 
protected  health  information  continue 
to  apply.  The  rule's  provisions  regarding 
disclosure  of  protected  health 
information  to  family  or  friends  of  the 
individual  are  permissive  only,  enabling 
covered  entities  to  abide  by  more 
stringent  state  laws  without  violating 
our  rules.  Furthermore,  if  the  state  law 
creates  an  affirmative  and  binding  legal 
obligation  on  the  covered  entity  to  make 
disclosures  to  family  or  other  persons 
under  specific  circumstances,  the  final 
rule  allows  covered  entities  to  comply 


Federal  Register /Vol.  65,  No.  250  /  Thursday,  December  28,  2000 /Rules  and  Regulations        82665 


with  these  legal  obligations.  See 
§  164.512(a). 

Comments:  A  number  of  conunenters 
supported  the  proposal  to  limit 
disclosures  to  family  or  friends  to  the 
protected  health  information  that  is 
directly  relevant  to  that  person's 
involvement  in  the  individual's  health 
care.  Some  comments  suggested  that 
this  standard  apply  to  all  disclosures  to 
family  or  friends,  even  when  the 
individual  has  agreed  to  or  not  objected 
to  the  disclosure.  One  commenter 
objected  to  the  proposal,  stating  that  it 
would  be  too  difficult  to  administer. 
According  to  this  comment,  it  is 
accepted  practice  for  health  care 
providers  to  conununicate  with  family 
and  friends  about  an  individual's 
condition,  regardless  of  whether  the 
person  is  responsible  for  or  otherwise 
involved  in  the  individual's  care. 

Other  comments  expressed  concern 
for  disclosures  related  to  particular 
types  of  information.  For  example,  two 
commenters  recommended  that 
psychotherapy  notes  not  be  disclosed 
without  patient  authorization.  One 
commenter  suggested  that  certain 
sensitive  medical  information 
associated  with  social  stigma  not  be 
disclosed  to  family  members  or  others 
without  patient  consent. 

Response:  We  agree  with  commenters 
who  advocated  limiting  permissible 
disclosures  to  relatives  and  close 
personal  friends  to  information 
consistent  with  a  person's  involvement 
in  the  individual's  care.  Under  the  final 
rule,  we  clarify  the  NPRM  provision  to 
state  that  covered  entities  may  disclose 
protected  health  information  to  family 
members,  relatives,  or  close  personal 
friends  of  an  individual  or  any  other 
person  identified  by  the  individual,  to 
the  extent  that  the  information  directly 
relates  to  the  person's  involvement  in 
the  individual's  ciurent  health  care.  It  is 
not  intended  to  allow  disclosure  of  past 
medical  history  that  is  not  relevant  to 
the  individual's  current  condition.  In 
addition,  as  discussed  above,  we  do  not 
intend  to  disrupt  covered  entities' 
current  practices  with  respect  to 
disclosing  specific  information  about  a 
patient's  condition  to  family  members 
or  others  when  the  individual  is 
incapacitated  due  to  a  medical 
emergency  and  the  family  member  or 
other  individual  comes  to  the  covered 
entity  seeking  specific  information 
about  the  patient's  condition.  For 
example,  this  section  allows  a  hospital 
to  disclose  to  a  family  member  the  fact 
that  a  patient  had  a  heart  attack,  and  to 
provide  updated  information  to  the 
family  member  about  the  patient's 
progress  and  prognosis  during  his  or  her 
period  of  incapacity. 


We  agree  with  the  recommendation  to 
require  written  authorization  for  a 
disclosure  of  psychotherapy  notes  to 
family,  close  personal  friends,  or  others 
involved  in  the  individual's  care.  As 
discussed  below,  the  final  rule  allows 
disclosure  of  psychotherapy  notes 
without  authorization  in  a  few  limited 
circumstances;  disclosure  to  individuals 
involved  in  a  person's  care  is  not  among 
those  circumstances.  See  §  164.508  for  a 
further  discussion  of  the  final  rule's 
provisions  regarding  disclosure  of 
psychotherapy  notes. 

We  do  not  agree,  however,  with  the 
suggestion  to  treat  some  medical 
information  as  more  sensitive  than 
others.  In  most  cases,  individuals  will 
have  the  opportunity  to  prohibit  or  limit 
such  disclosures.  For  situations  in 
which  an  individual  is  unable  to  do  so, 
covered  entities  may.  in  the  exercise  of 
professional  judgement,  determine 
whether  the  disclosure  is  in  the 
individual's  best  interests  and,  if  so, 
disclose  only  the  protected  health 
information  that  is  directly  relevant  to 
the  person's  involvement  with  the 
individual's  health  care. 

Comment:  One  commenter  suggested 
that  this  provision  should  allow 
disclosure  of  protected  health 
information  to  the  clergy  and  to  the  Red 
Cross.  The  commenter  noted  that  clergy 
have  ethical  obligations  to  ensure 
confidentiality  and  that  the  Red  Cross 
often  notifies  the  next  of  kin  regarding 
an  individual's  condition  in  certain 
circumstances.  Another  commenter 
recommended  allowing  disclosures  to 
law  enforcement  for  the  purpose  of 
contacting  the  next  of  kin  of  individuals 
who  have  been  injured  or  killed.  One 
conunenter  sought  clarification  that 
"close  personal  friend"  was  intended  to 
include  domestic  partners  and  same-sex 
couples  in  committed  relationships. 

Response:  As  discussed  above, 
§  164.510(a)  allows  covered  health  care 
providers  to  disclose  to  clerg\'  protected 
health  information  from  a  health  care 
facility's  directory.  Under  §  164.510(b). 
an  individual  may  identify'  any  person, 
including  clergy,  as  involved  in  his  or 
her  care.  This  approach  provides  more 
flexibility  than  the  proposed  rule  would 
have  provided. 

As  discussed  in  the  preamble  of  the 
final  rule,  this  provision  allows 
disclosures  to  domestic  partners  and 
others  in  same-sex  relationships  when 
such  individuals  are  involved  in  an 
individual's  care  or  are  the  point  of 
contact  for  notification  in  a  disaster.  We 
do  not  intend  to  change  current 
practices  with  respect  to  involvement  of 
others  in  an  individual's  treatment 
decisions;  informal  information-sharing 
among  persons  involved;  or  the  sharing 


of  protected  health  information  during  a 
disaster.  As  noted  above,  a  power  of 
attorney  or  other  legal  relationship  to  an 
individual  is  not  necessary  for  these 
informal  discussions  about  the 
individual  for  the  purpose  of  assisting 
in  or  providing  a  service  related  to  the 
individual's  care. 

We  agree  with  the  comments  noting 
that  the  Red  Cross  and  other 
organizations  may  play  an  important 
role  in  locating  and  communicating 
with  the  family  about  individuals 
injured  or  killed  in  an  accident  or 
disaster  situation.  Therefore,  the  final 
rule  includes  new  language,  in 
§  164.510(b)(4).  which  allows  covered 
entities  to  use  or  disclose  protected 
health  information  to  a  public  or  private 
entity  authorized  by  law  or  its  charter  to 
assist  in  disaster  relief  efforts,  for  the 
purpose  of  coordinating  with  such 
entities  to  notify',  or  assist  in  the 
notification  of  (including  identifying  or 
locating)  a  family  member,  an 
individual's  personal  representative,  or 
another  person  responsible  for  the 
individual's  care  regarding  the 
individual's  location,  general  condition, 
or  death.  The  Red  Cross  is  an  example 
of  a  private  entity  that  may  obtain 
protected  health  information  pursuant 
to  these  provisions.  We  recognize  the 
role  of  the  Red  Cross  and  similar 
organizations  in  disaster  relief  efforts, 
and  we  encourage  cooperation  with 
these  entities  in  notification  efforts  and 
other  means  of  assistance. 

Comment:  One  commenter 
recommended  stating  that  individuals 
who  are  mentally  retarded  and  unable  to 
agree  to  disclosures  under  this  provision 
do  not.  thereby,  lose  their  access  to 
further  medical  treatment.  This 
commenter  also  proposed  stating  that 
mentally  retarded  individuals  who  are 
able  to  provide  agreement  have  the  right 
to  control  the  disclosure  of  their 
protected  health  information.  The 
commenter  expressed  concern  that  the 
parent,  relative,  or  other  person  acting 
in  loco  parentis  may  not  have  the 
individual's  best  interest  in  mind  in 
seeking  or  authorizing  for  the  individual 
the  disclosure  of  protected  health 
information. 

Response:  The  final  rule  regulates 
only  uses  and  disclosures  of  protected 
health  information,  not  the  delivery  of 
health  care.  Under  the  final  rule's 
section  on  personal  representatives 
(§  164.502(g)).  a  person  with  authority  to 
make  decisions  about  the  health  care  of 
an  individual,  under  applicable  law, 
may  make  decisions  about  the  protected 
health  information  of  that  individual,  to 
the  extent  that  the  protected  health 
information  is  relevant  to  such  person's 
representation. 
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In  the  final  rule.  §  164.510(b)  may 
applv  to  permit  disclosures  to  a  person 
other  than  a  personal  representative. 
Under  §  164.510(b).  when  an  individual 
is  present  and  has  the  capacity  to  make 
his  or  her  own  decisions,  a  covered 
entitv  mav  disclose  protected  health 
information  only  if  the  covered  entity: 
( 1 )  Obtains  the  individual's  agreement 
to  disclose  protected  health  information 
to  the  third  parties  involved  in  the 
individual's  care:  (2)  provides  the 
individual  with  an  opportunity  to  object 
to  such  disclosure,  and  the  individual 
does  not  express  an  objection;  or  (3) 
reasonably  infers  from  the 
circumstances,  based  on  the  exercise  of 
professional  judgment,  that  the 
individual  does  not  object  to  the 
disclosure.  These  conditions  apply  to 
disclosure  of  protected  health 
information  about  individuals  with 
mental  retardation  as  well  as  to 
disclosures  about  all  other  individuals 
Thus  we  do  not  believe  it  is  necessary 
to  include  in  this  section  of  the  final 
rule  any  language  specifically  on 
persons  with  mental  retardation. 

Comments  A  few  commenters 
recommended  that  disclosures  made  in 
good  faith  to  the  familv  or  friends  of  the 
individual  not  be  subject  to  sanctions  by 
the  Secretar>'.  even  if  the  covered  entity 
had  not  fully  complied  with  the 
requirements  of  this  provision.  One 
commenter  believed  that  a  fear  of 
sanction  would  make  covered  entities 
overly  cautious,  such  that  they  would 
not  disclose  protected  health 
information  to  domestic  partners  or 
others  not  recognized  bv  law  as  next  of 
kin  Another  commenter  recommended 
that  sanctions  not  be  imposed  if  the 
covered  entity  has  proper  policies  in 
place  and  has  trained  its  staff 
appropriatelv.  According  to  this 
commenter.  the  lack  of  documentation 
of  disclosures  in  a  particular  case  or 
medical  record  should  not  subject  the 
entity  to  sanctions  if  the  information 
was  disclosed  in  good  faith. 

Response:  We  generally  agree  with 
commenters  regarding  disclosure  in 
good  faith  pursuant  to  this  provision.  As 
discussed  above,  the  final  nile  expands 
the  scope  of  individuals  to  whom 
covered  entities  may  disclose  protected 
health  information  pursuant  to  this 
section.  In  addition,  we  delete  the  term 
next  of  kin.  to  avoid  the  appearance  of 
requiring  any  legal  determination  of  a 
person's  relationship  in  situations 
involving  informal  disclosures. 
Similarly,  consistent  with  the  informal 
nature  of  disclosures  pursuant  to  this 
section,  we  do  not  require  covered 
entities  to  document  such  disclosures.  If 
a  covered  entity  imposes  its  own 
documentation  requirements  and  a 


particular  covered  health  care  provider 
does  not  follow  the  entity's 
documentation  requirements,  the 
disclosure  is  not  a  violation  of  this  rule. 

Comments:  The  majority  of  comments 
on  this  provision  were  from  individuals 
and  organizations  concerned  about 
domestic  violence.  Most  of  these 
commenters  wanted  assurance  that 
domestic  violence  would  be  a 
consideration  in  any  disclosure  to  the 
spouse  or  relatives  of  an  individual 
whom  the  covered  entity  suspected  to 
be  a  victim  of  domestic  violence  or 
abuse.  In  particular,  these  commenters 
recommended  that  disclosures  not  be 
made  to  family  members  suspected  of 
being  the  abuser  if  to  do  so  would 
further  endanger  the  individual. 
Commenters  believed  that  this 
limitation  was  particularly  important 
when  the  individual  was  unconscious 
nr  othenvise  unable  to  object  to  the 
disclosures. 

Response:  We  agree  with  the 
comments  that  victims  of  domestic 
violence  and  other  forms  of  abuse  need 
special  consideration  in  order  to  avoid 
further  harm,  and  we  provide  for 
discretion  of  a  covered  entitv  to 
determine  that  protected  health 
information  not  be  disclosed  pursuant 
to  «j  164  5U)(b).  Section  164.510(b)  of 
the  final  rule,  disclosures  to  family  or 
friends  involved  in  the  individual's 
care,  states  that  when  an  individual  is 
unable  to  agree  or  object  to  the 
disclosure  due  to  incapacity  or  another 
emergency  situation,  a  covered  entity 
must  determine  based  on  the  exercise  of 
professional  judgment  whether  it  is  in 
the  individual's  best  interest  to  disclose 
the  information.  As  stated  in  the 
preamble,  we  intend  for  this  exercise  of 
professional  judgment  in  the 
individual's  best  interest  to  account  for 
the  potential  for  harm  to  the  individual 
in  cases  involving  domestic  violence. 
These  circumstances  are  unique  and  are 
best  decided  by  a  covered  entity,  in  the 
exercise  of  professional  judgment,  in 
each  situation  rather  than  by  a  blanket 
rule. 

Section  164.512 — Uses  and  Disclosures 
for  Which  Consent,  Authorization,  or 
Opportunity  to  Agree  or  Object  Is  Not 
Required 

Section  W4.512tai — Uses  and 
Disclosures  Required  by  Law 

Comment:  Numerous  commenters 
addressed  directly  or  by  implication  the 
question  of  whether  the  provision 
permitting  uses  and  disclosures  of 
protected  health  information  if  required 
by  other  law  was  necessary.  Other 
commenters  generally  endorsed  the 
need  for  such  a  provision.  One  such 


commenter  approved  of  the  provision  as 
a  needed  fail-safe  mechanism  should 
the  enumeration  of  permissible  uses  and 
disclosures  of  protected  health 
information  in  the  NPRM  prove  to  be 
incomplete.  Other  commenters  cited 
specific  statutes  which  required  access 
to  protected  health  information,  arguing 
that  such  a  provision  was  necessary  to 
ensure  that  these  legally  mandated 
disclosures  would  continue  to  be 
permitted.  For  example,  some 
commenters  argued  for  continued  access 
to  protected  health  information  to 
investigate  and  remedy  abuse  and 
neglect  as  currently  required  by  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights,  42  U.S.C.  6042,  and 
the  Protection  and  Advocacv  for 
Mentallv  111  Individuals  Act".  42  U.S.C. 
10801. 

Some  comments  urged  deletion  of  the 
provision  for  uses  and  disclosures 
required  by  other  law.  This  concern 
appeared  to  be  based  on  a  generalized 
concern  that  the  provision  fostered 
government  intrusion  into  individual 
medical  information. 

Finally,  a  number  of  commenters  also 
urged  that  the  required  by  law  provision 
be  deleted.  These  commenters  argued 
that  the  proposed  provision  would  have 
undermined  the  intent  of  the  statute  to 
preempt  state  laws  which  were  less 
protective  of  individual  privacy.  As 
stated  in  these  comments,  the  provision 
for  uses  and  disclosures  required  by 
other  law  was  'broadly  written  and 
could  apply  to  a  variety  of  state  laws 
that  are  contrary  to  the  proposed  rule 
and  less  protective  of  privacy.  (Indeed, 
a  law  requiring  disclosure  is  the  least 
protective  of  privacy  since  it  allows  for 
no  discretion.)  The  breadth  of  this 
provision  greatly  exceeds  the  exceptions 
to  preemption  contained  in  HIPAA.  ' 

Response:  We  agree  with  the 
comments  that  proposed  §  164.510(n) 
was  necessary  to  harmonize  the  rule 
with  existing  state  and  federal  laws 
mandating  uses  and  disclosures  of 
protected  health  information.  Therefore. 
in  the  final  rule,  the  provision 
permitting  uses  and  disclosures  as 
required  by  other  law  is  retained.  To 
accommodate  other  reorganization  of 
the  final  rule,  this  provision  has  been 
designated  as  §  164.512(a). 

We  do  not  agree  with  the  comments 
expressing  concern  for  increased 
governmental  intrusion  into  individual 
privacy  under  this  provision.  The  final 
rule  does  not  create  any  new  duty  or 
obligation  to  disclose  protected  health 
information.  Rather,  it  permits  covered 
entities  to  use  or  disclose  protected 
health  information  when  they  are 
required  by  law  to  do  so. 
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We  likewise  disagree  with  the 
characterization  of  the  proposed 
provision  as  inconsistent  with  or 
contrary  to  the  preemption  standards  in 
the  statute  or  Part  160  of  the  rule.  As 
described  in  the  NPRM,  we  intend  this 
provision  to  preserve  access  to 
information  considered  important 
enough  by  state  or  federal  authorities  to 
require  its  disclosure  by  law. 

The  importance  of  these  required  uses 
or  disclosures  is  evidenced  by  the 
legislative  or  other  public  process 
necessary  for  the  government  to  create 
a  legally  binding  obligation  on  a  covered 
entity.  Furthermore,  such  required  uses 
and  disclosures  arise  in  a  mj^ad  of 
other  areas  of  law,  ranging  from  topics 
addressing  national  security  (uses  and 
disclosures  to  obtain  security 
clearances),  to  public  health  (reporting 
of  communicable  diseases),  to  law 
enforcement  (disclosures  of  gun  shot 
wounds).  Required  uses  and  disclosures 
also  may  address  broad  national 
concerns  or  particular  regional  or  state 
concerns.  It  is  not  possible,  or 
appropriate,  for  HHS  to  reassess  the 
legitimacy  of  or  the  need  for  each  of 
these  mandates  in  each  of  their 
specialized  contexts.  In  some  cases 
where  particular  concerns  have  been 
raised  by  legal  mandates  in  other  laws, 
we  allow  disclosure  as  required  by  law, 
and  we  establish  additional 
requirements  to  protect  privacy  (for 
example,  informing  the  individual  as 
required  in  §  164.512(c))  when  covered 
entities  make  a  legally  mandated 
disclosure. 

We  also  disagree  with  cormnenters 
who  suggest  that  the  approach  in  the 
final  rule  is  contrary  to  the  preemption 
provisions  in  HIPAA.  HIPAA  provides 
HHS  with  broad  discretion  in  fashioning 
privacy  protections.  Recognizing  the 
legitimacy  of  existing  legal  requirements 
is  certainly  within  the  Secretary's 
discretion.  Additionally,  given  the 
variety  of  these  laws,  the  varied  contexts 
in  which  they  arise,  and  their 
significance  in  ensuring  that  important 
public  policies  are  achieved,  we  do  not 
believe  that  Congress  intended  to 
preempt  each  such  law  unless  HHS 
specifically  recognized  the  law  or 
purpose  in  the  regulation. 

Comment:  A  number  of  commenters 
urged  that  the  provision  permitting  uses 
and  disclosures  required  by  other  law  be 
amended  by  deleting  the  last  sentence 
which  stated:  "This  paragraph  does  not 
apply  to  uses  or  disclosures  that  are 
covered  by  paragraphs  (b)  through  (m) 
of  this  section."  Some  commenters 
sought  deletion  of  this  sentence  to  avoid 
any  inadvertent  preemption  of 
mandatory  reporting  laws,  and 


requested  clarification  of  the  effect  on 
specific  statutes. 

The  majority  of  the  commenters 
focused  their  concerns  on  the  potential 
conflict  between  mandatory  reporting 
laws  to  law  enforcement  and  the 
limitations  imposed  by  proposed 
§  164.510(f).  on  uses  and  disclosures  to 
law  enforcement.  For  example,  the 
comments  raised  concerns  that 
mandatory  reporting  to  law  enforcement 
of  injuries  resulting  from  violent  acts 
and  abuse  require  the  health  care 
provider  to  initiate  such  reports  to  local 
law  enforcement  or  other  state  agencies, 
while  the  NPRM  would  have  allowed 
such  reporting  on  victims  of  crimes  only 
in  response  to  specific  law  enforcement 
requests  for  information.  Similarly, 
mandatory  reports  of  violence-related 
injuries  may  implicate  suspected 
perpetrators,  as  well  as  victims,  and 
compliance  with  such  laws  could  be 
blocked  by  the  proposed  requirement 
that  disclosures  about  suspects  was 
similarly  limited  to  a  response  to  law 
enforcement  inquiries  for  the  specific 
purpose  of  identifying  the  suspect.  The 
NPRM  also  would  have  limited  the  type 
of  protected  health  information  that 
could  have  been  disclosed  about  a 
suspect  or  fugitive. 

In  general,  commenters  sought  to 
resolve  this  overlap  by  removing  the 
condition  that  the  required-by-other-law 
provision  applied  only  when  no  other 
national  priority  purpose  addressed  the 
particular  use  or  disclosure.  The 
suggested  change  would  permit  the 
covered  entity  to  comply  with  legally 
mandated  uses  and  disclosures  as  long 
as  the  relevant  requirements  of  that  law 
were  met.  Alternatively,  other 
commenters  suggested  that  the 
restrictions  on  disclosures  to  law 
enforcement  be  lifted  to  permit  full 
compliance  with  laws  requiring 
reporting  for  these  purposes. 

Finally,  some  comments  sought 
clarification  of  when  a  use  or  disclosure 
was  "covered  by  paragraphs  (b)  through 
(m)."  These  commenters  were  confused 
as  to  whether  a  particular  use  or 
disclosure  had  to  be  specifically 
addressed  by  another  provision  of  the 
rule  or  simply  within  the  scope  of  the 
one  of  the  national  priority  purposes 
specified  by  proposed  paragraphs  (b) 
through  (m). 

Response:  We  agree  with  the 
commenters  that  the  provision  as 
proposed  would  have  inadvertently 
interfered  with  many  state  and  federal 
laws  mandating  the  reporting  to  law- 
enforcement  or  others  of  protected 
health  information. 

In  response  to  these  comments,  we 
have  modified  the  final  rule  to  clarif\' 


how  this  section  interacts  with  the  other 
provisions  in  the  rule. 

Comment:  A  number  of  commenters 
sought  expanded  authority  to  use  and 
disclosure  protected  health  information 
when  permitted  by  other  law.  not  just 
when  required  by  law.  These  comments 
specified  a  number  of  significant  duties 
or  potential  societal  benefits  from 
disclosures  currently  permitted  or 
authorized  by  law.  and  they  expressed 
concern  should  these  beneficial  uses 
and  disclosures  no  longer  be  allowed  if 
not  specifically  recognized  by  the  rule. 
For  example,  one  commenter  listed  25 
disclosures  of  health  records  that  are 
currently  permitted,  but  not  required,  by 
state  law.  This  commenter  was 
concerned  that  many  of  these 
authorized  uses  and  disclosures  would 
not  be  covered  by  any  of  the  national 
priority  purposes  specified  in  the 
NPRM.  and.  therefore,  would  not  be  a 
permissible  use  or  disclosure  under  the 
rule.  To  preser\'e  these  important  uses 
and  disclosures,  the  comments 
recommended  that  provision  be  made 
for  any  use  or  disclosure  which  is 
authorized  or  permitted  by  other  law. 

Response:  We  do  not  agree  with  the 
comments  that  seek  general  authority  to 
use  ahd  disclose  protected  health 
information  as  permitted,  but  not 
required,  by  other  law.  The  uses  and 
disclosures  permitted  in  the  final  rule 
reflect  those  purposes  and 
circumstances  which  we  believe  are  of 
sufficient  national  importance  or 
relevance  to  the  needs  of  the  health  care 
system  to  warrant  the  use  or  disclosure 
of  protected  health  information  in  the 
absence  of  either  the  individual's 
express  authorization  or  a  legal  duty  to 
make  such  use  or  disclosure.  In 
permitting  specific  uses  and  disclosures 
that  are  not  required  by  law.  we  have 
considered  the  individual  privacy 
interests  at  stake  in  each  area  and 
crafted  conditions  or  limitations  in  each 
identified  area  as  appropriate  to  balance 
the  competing  public  purposes  and 
individual  privacy  needs.  A  general  rule 
authorizing  any  use  or  disclosure  that  is 
permitted,  but  not  required,  by  other 
law  would  undermine  the  careful 
balancing  in  the  final  rule. 

In  making  this  judgment,  we  have 
distinguished  between  laws  that 
mandate  uses  or  disclosures  and  laws 
that  merely  permit  them.  In  the  former 
case,  jurisdictions  have  determined  that 
public  policy  purposes  cannot  be 
achieved  absent  the  use  of  certain 
protected  health  information,  and  we 
have  chosen  in  general  not  to  disturb 
their  judgments.  On  the  other  hand, 
where  jurisdictions  have  determined 
that  certain  protected  health 
information  is  not  necessary  to  achieve 
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d  public  policy  purpose,  and  only  have 
permitted  its  use  or  disclosure,  we  do 
not  believe  that  those  judgments  reflect 
an  interest  in  use  or  disclosure  strong 
enough  to  override  the  Congressional 
goal  of  protectmg  privacv  rights. 

Moreover,  the  comments  failed  to 
present  any  compelling  circumstance  to 
warrant  such  a  general  provision 
Despite  commenters'  concerns  to  the 
contrary,  most  of  the  beneficial  uses  and 
disclosures  that  the  commenters 
referenced  to  support  a  general 
provision  were,  in  fact,  uses  or 
disclosures  already  permissible  under 
the  rule.  For  e.xample,  the  general 
statutor\'  authorities  relied  on  by  one 
state  health  agency  to  investigate 
disease  outbreaks  or  to  complv  with 
health  data-gathering  guidelines  for 
reporting  to  certain  federal  agencies  are 
permissible  disclosures  to  public  health 
agencies 

Finally,  in  the  final  rule,  we  add  new 
provisions  to  ^  164.512  to  address  three 
examples  raised  by  commenters  of  uses 
and  disclosures  that  are  authorized  or 
permitted  by  law.  but  may  not  be 
required  by  law  First,  commenters 
expressed  concern  for  the  states  that 
provide  for  volunttin.'  reporting  to  law 
enforcement  or  state  protective  ser\ices 
of  domestic  violence  or  of  abuse,  neglect 
or  exploitation  of  the  elderly  or  other 
vulnerable  adults.  As  discussed  below . 
a  new  section.  §  164.512(c).  has  been 
added  to  the  final  rule  to  specifically 
address  uses  and  disclosures  of 
protected  health  information  in  cases  of 
abuse,  neglect,  or  domestic  violence 
Second,  commenters  were  concerned 
about  state  or  federal  laws  that 
permitted  coordination  and  cooperatitm 
with  organizations  or  entities  involved 
in  cadaveric  organ,  eye,  or  tissue 
donation  and  transplantation.  In  the 
final  rule,  we  add  a  new  section, 
i^  164.512(h).  to  permit  disclosures  to 
facilitate  such  donation  and 
transplantati(jn  functions  Third,  a 
number  of  commenters  expressed 
concern  for  uses  and  disclosure 
permitted  by  law  in  certain  custodial 
settings,  such  as  those  involving 
correctional  or  detention  facilities.  In 
the  final  rule,  we  add  a  new  subsection 
to  the  section  on  uses  and  disclosures 
for  specialized  government  functions. 
§  164.5 12(k),  to  identif>-  custodial 
settings  in  which  special  rules  are 
necessary  and  to  specifv'  the  additional 
uses  and  disclosures  of  the  protected 
health  information  of  inmates  or 
detainees  which  are  necessary  in  such 
facilities 

Comment  A  number  of  commenters 
asked  for  clarification  of  the  term  "law" 
and  the  phrase  "required  by  law"  for 
purposes  of  the  provision  permitting 


uses  or  disclosures  that  are  required  by 
law.  Some  of  the  commenters  noted  that 
"state  law"  was  a  defined  term  in  Fart 
160  of  the  NPRM  and  that  the  terms 
should  be  used  consistently.  Other 
commenters  were  concerned  about 
differentiating  between  laws  that 
required  a  use  or  disclosure  and  those 
that  merely  authorize  or  permit  a  use  or 
disclosure.  A  number  of  commenters 
recommended  that  the  final  rule  include 
a  definitive  list  of  the  laws  that  mandate 
a  use  or  disclosure  of  protected  health 
information. 

Responsf:  In  the  final  rule,  we  clarify 
that,  consistent  with  the  'state  law" 
definition  in  «i  160.202.  "law"  is 
intended  to  be  read  broadly  to  include 
the  full  array  of  binding  legal  authority, 
such  as  constitutions,  statutes,  rules, 
regulations,  common  law.  or  other 
governmental  actions  having  the  effect 
of  law.  However,  for  tht;  purposes  of 
§  164  512(a).  law  is  not  limited  to  state 
action;  rather,  it  encompasses  federal, 
state  or  local  actions  with  legally 
binding  effect,  as  well  as  those  by 
territorial  and  tribal  governments. 

For  more  detail  on  the  meaning  of 
"required  by  law,"  see  §  164.501.  Only 
where  the  law  imposes  a  duty  on  the 
health  care  professional  to  report  would 
the  disclosure  be  considered  to  be 
required  bv  latv 

The  final  rule  does  not  include  a 
definitive  list  of  the  laws  that  contain 
legal  mandates  for  disclosures  of 
protected  health  information.  In  light  of 
the  breadth  of  the  term  "law"  and 
number  of  federal,  state,  local,  and 
territorial  or  tribal  authorities  that  may 
engage  in  the  promulgation  of  binding 
legal  authority,  it  would  be  impossible 
to  compile  and  maintain  such  a  list. 
Covered  entities  have  an  independent 
duty  to  be  aware  of  their  legal 
obligations  to  federal,  state,  local  and 
territorial  or  tribal  authorities.  The 
rules  approach  is  simply  intended  to 
avoid  any  obstruction  to  the  health  plan 
or  covered  health  care  provider's  ability 
to  comply  with  its  existing  legal 
obligations. 

(Aimment:  A  number  of  commenters 
reciommended  that  the  rule  compel 
covered  entities  to  use  or  disclose 
protected  health  information  as  required 
by  law  Thev  expressed  concern  that 
covered  entities  could  refuse  or  delav 
compliance  with  legally  mandated 
disclosures  by  misplaced  reliance  on  a 
rule  that  permits,  but  does  not  require, 
a  use  or  disclosure  required  by  other 
law. 

fifsponse:  We  do  not  agree  that  the 
final  rule  should  require  covered 
entitit?s  to  comply  with  uses  or 
disclosures  of  protected  health 
information  mandated  by  law.  The 


purpose  of  this  rule  is  to  protect 
privacy,  and  to  allow  those  disclosures 
consistent  with  sound  public  policy. 
Consistent  with  this  purpose,  we 
mandate  disclosure  only  to  the 
individual  who  is  the  subject  of  the 
information,  and  for  purposes  of 
enforcing  the  rule.  Where  a  law  imposes 
a  legal  duty  on  the  covered  entity  to  use 
or  disclose  protected  health 
information,  it  is  sufficient  that  the 
privacy  rule  permit  the  covered  entity  to 
comply  with  such  law.  The  enforcement 
of  that  legal  duty,  however,  is  a  matter 
for  that  other  law. 

Section  164.5121b)— Uses  and 
Disclosures  for  Public  Health  Activities 

Comment:  Several  non-profit  entities 
commented  that  medical  records 
research  bv  nonprofit  entities  to  ensure 
public  health  goals,  such  as  disease- 
specific  registries,  would  not  have  been 
covered  by  this  provision.  These 
organizations  collect  information 
without  relying  on  a  government  agency 
or  law.  Commenters  asserted  that  such 
activities  are  essential  and  must 
continue.  They  generally  supported  the 
provisions  allowing  the  collection  of 
individually  identifiable  health 
information  without  authorization  for 
registries.  One  stated  that  both 
governmental  and  non-governmental 
cancer  registries  should  be  exempt  from 
the  regulation.  They  stated  that  "such 
entities,  by  their  very  nature,  collect 
health  information  for  legitimate  public 
health  and  research  purposes."  Another, 
however,  addressed  its  comments  only 
to  "disclosure  to  non-government 
entities  operating  such  system  as 
required  or  authorized  by  law." 

Response:  We  acknowledge  that  such 
entities  may  be  engaged  in  disease- 
specific  or  other  data  collection 
activities  that  provide  a  benefit  to  their 
members  and  others  affected  by  a 
particular  malady  and  that  they 
contribute  to  the  public  health  and 
scientific  database  on  low  incidence  or 
little  known  conditions.  However,  in  the 
absence  of  some  nexus  to  a  government 
public  health  authority  or  other 
underlying  legal  authority,  it  is  unclear 
upon  what  basis  covered  entities  can 
determine  which  registries  or 
collections  are  "legitimate"  and  how  the 
confidentiality  of  the  registry 
information  will  be  protected. 
Commenters  did  not  suggest  methods 
for  "validating"  these  private  registry 
programs,  and  no  such  methods 
currently  exist  at  the  federal  level.  It  is 
unknown  whether  any  states  have  such 
a  program.  Broadening  the  exemption 
could  provide  a  loophole  for  private 
data  collections  for  inappropriate 
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purposes  or  uses  under  a  "public 
health"  mask. 

In  this  rule,  we  do  not  seek  to  make 
judgments  as  to  the  legitimacy  of  private 
entities'  disease-specific  registries  or  of 
private  data  collection  endeavors. 
Rather,  we  establish  the  general  terms 
and  conditions  for  disclosvu-e  and  use  of 
protected  health  information.  Under  the 
final  rule,  covered  entities  may  obtain 
authorization  to  disclose  protected 
health  information  to  private  entities 
seeking  to  establish  registries  or  other 
databases;  they  may  disclose  protected 
health  information  as  required  by  law; 
or  they  may  disclose  protected  health 
information  to  such  entities  if  they  meet 
the  conditions  of  one  of  the  provisions 
of  §§  164.510  or  164.512.  We  believe 
that  the  circumstances  under  which 
covered  entities  may  disclose  protected 
health  information  to  private  entities 
should  be  limited  to  specified  national 
priority  purposes,  as  reflected  through 
the  FDA  requirements  or  directives 
hsted  in  §  164.512(b)(iii),  and  to  enable 
recalls,  repairs,  or  replacements  of 
products  regulated  by  the  FDA. 
Disclosures  by  covered  health  care 
providers  who  are  workforce  members 
of  an  employer  or  are  conducting 
evaluations  relating  to  work-related 
injuries  or  illnesses  or  workplace 
surveillance  also  may  disclose  protected 
health  information  to  employers  of 
findings  of  such  evaluations  that  are 
necessary  for  the  employer  to  comply 
with  requirements  under  OSHA  and 
related  laws. 

Comment:  Several  commenters  said 
that  the  NPRM  did  not  indicate  how  to 
distinguish  between  public  health  data 
collections  and  government  health  data 
systems.  They  suggested  eliminating 
proposed  §  164.510(g)  on  disclosures 
and  uses  for  government  health  data 
systems,  because  they  believied  that 
such  disclosures  and  uses  were 
adequately  covered  by  proposed 
§  164.510(b)  on  public  health. 

Response:  As  discussed  below,  we 
agree  with  the  commenters  who 
suggested  that  the  proposed  provision 
that  would  have  permitted  disclosures 
to  government  health  data  bases  was 
overly  broad,  and  we  remove  it  from  the 
final  rule.  We  reviewed  the  important 
purposes  for  which  some  commenters 
said  government  agencies  needed 
protected  health  information,  and  we 
believe  that  most  of  those  needs  can  be 
met  through  the  other  categories  of 
permitted  uses  and  disclosures  without 
authorization  allowed  under  the  final 
rule,  including  provisions  permitting 
covered  entities  to  disclose  information 
(subject  to  certain  limitations)  to 
government  agencies  for  public  health, 
health  oversight,  law  enforcement,  and 


otherwise  as  required  by  law.  For 
example,  the  final  nde  continues  to 
allow  collection  of  protected  health 
information  without  authorization  to 
monitor  trends  in  the  spread  of 
infectious  disease,  morbidity  and 
mortality. 

Comment:  Several  commenters 
recommended  expanding  the  scope  of 
disclosures  permissible  under  proposed 
§  164,510(b)(l)(iii),  which  would  have 
allowed  covered  entities  to  disclose 
protected  health  information  to  private 
entities  that  could  demonstrate  that  they 
were  acting  to  comply  with 
requirements,  or  at  the  direction,  of  a 
public  health  authority.  These 
commenters  said  that  they  needed  to 
collect  individually  identifiable  health 
information  in  the  process  of  drug  and 
device  development,  approval,  and 
post-market  surveillance — activities  that 
are  related  to,  and  necessary  for.  the 
FDA  regulatory  process.  However,  they 
noted  that  the  specific  data  collections 
involved  were  not  required  by  FDA 
regulations.  Some  commenters  said  that 
they  often  devised  their  own  data 
collection  methods,  and  that  health  care 
providers  disclosed  information  to 
companies  volimtarily  for  activities 
such  as  post-marketing  surveillance  and 
efficacy  surveys.  Commenters  said  they 
used  this  information  to  comply  with 
FDA  requirements  such  as  reporting 
adverse  events,  filing  other  reports,  or 
recordkeeping.  Commenters  indicated 
that  the  FDA  encouraged  but  did  not 
require  them  to  establish  other  data 
collection  mechanisms,  such  as 
pregnancy  registries  that  track  maternal 
exposure  to  drugs  and  the  outcomes. 

Accordingly,  several  commenters 
recommended  modifying  proposed 
§  164.510(b)  to  allow  covered  entities  to 
disclose  protected  health  information 
without  authorization  to  manufacturers 
registered  with  the  FDA  to  manufacture, 
distribute,  or  sell  a  prescription  drug, 
device,  or  biological  product,  in 
connection  with  post-marketing  safety 
and  efficacy  surveillance  or  for  the 
entity  to  obtain  information  about  the 
drug,  device,  or  product  or  its  use.  One 
commenter  suggested  including  in  the 
regulation  an  illustrative  list  of 
examples  of  FDA-related  requirements, 
and  stating  in  the  preamble  that  all 
activities  taken  in  furtherance  of 
compliance  with  FDA  regulations  are 
"public  health  activities." 

Response:  We  recognize  that  the  FDA 
conducts  or  oversees  many  activities 
that  are  critical  to  help  ensure  the  safety 
or  effectiveness  of  the  many  products  it 
regulates.  These  activities  include,  for 
example,  reporting  of  adverse  events, 
product  defects  and  problems;  product 
tracking;  and  post-marketing 


surveillance.  In  addition,  we  believe 
that  removing  defective  or  harmful 
products  from  the  market  is  a  critical 
national  priority  and  is  an  important 
tool  in  FDA  efforts  to  promote  the  safety 
and  efficacy  of  the  products  it  regulates. 
We  understand  that  in  most  cases,  the 
FDA  lacks  statutorj-  authority  to  require 
product  recalls.  We  also  recognize  that 
the  FDA  typically  does  not  conduct 
recalls,  repairs,  or  product  replacement 
surveillance  dinectly,  but  rather,  that  it 
relies  on  the  private  entities  it  regulates 
to  collect  data,  notify  patients  when 
applicable,  repair  and  replace  products, 
and  undertake  other  activities  to 
promote  the  safety  and  effectiveness  of 
FDA-regulated  products. 

We  believe,  however,  that  modifying 
the  NPRM  to  allow  disclosure  of 
protected  health  information  to  private 
entities  as  part  of  any  data-gathering 
activity  related  to  a  drug,  device,  or 
biological  product  or  its  use.  or  for  any 
activity  that  is  consistent  with,  or  that 
appears  to  promote  objectives  specified, 
in  FDA  regulation  would  represent  an 
inappropriately  broad  exception  to  the 
general  requirement  to  obtain 
authorization  prior  to  disclosure.  Such  a 
change  could  allow,  for  example,  drug 
companies  to  collect  protected  health 
information  without  authorization  to 
use  for  the  purpose  of  marketing 
pharmaceuticals.  We  do  not  agree  that 
all  activities  taken  to  promote 
compliance  with  FDA  regulations 
represent  public  health  activities  as  that 
term  is  defined  in  this  rule.  In  addition, 
we  believe  it  would  not  be  appropriate 
to  include  in  the  regulation  text  an 
"illustrative  list"  of  requirements 
"related  to"  the  FDA.  The  regulation 
text  and  preamble  list  the  FDA-related 
activities  for  which  we  believe 
disclosure  of  protected  health 
information  to  private  entities  without 
authorization  is  warranted. 

We  believe  it  is  appropriate  to  allow 
disclosure  of  protected  health 
information  without  authorization  to 
private  entities  only:  For  purposes  that 
the  FDA  has,  in  effect,  identified  as 
national  priorities  by  issuing  regulations 
or  express  directions  requiring  such 
disclosure;  or  if  such  disclosure  is 
necessary  for  a  product  recall.  For 
example,  we  believe  it  is  appropriate  to 
allow  covered  health  care  providers  to 
disclose  to  a  medical  device 
manufacturer  recalling  defective  heart 
valves  the  names  and  last  known 
addresses  of  patients  in  whom  the 
provider  implanted  the  valves.  Thus,  in 
the  final  rule,  we  allow  covered  entities 
to  disclose  protected  health  information 
to  entities  subject  to  FDA  jurisdiction 
for  the  following  activities:  To  report 
adverse  events  (or  similar  reports  with 
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respect  to  food  or  dietar>'  supplements), 
product  defects  or  problems  (including 
problems  with  the  use  or  labeling  of  a 
product),  or  biological  product 
deviations,  if  the  disclosure  is  made  to 
the  person  required  or  directed  to  report 
such  information  to  the  FDA;  to  track 
products  if  the  disclosure  is  made  to  a 
person  required  or  directed  by  the  FDA 
to  track  the  product;  to  enable  product 
recalls,  repairs,  or  replacement 
(including  locating  and  notifv'ing 
individuals  who  have  received  products 
of  product  recalls,  withdrawals,  or  other 
problems);  or  to  conduct  post-marketing 
surveillance  to  comply  with 
requirements  or  at  the  direction  of  the 
FDA.  The  preamble  above  provides 
further  detail  on  the  meaning  of  some  of 
the  terms  in  this  list.  Covered  entities 
may  disclose  protected  health 
information  to  entities  for  activities 
other  than  those  described  above  only  as 
required  by  law",  with  authorization;  or 
if  permissible  under  another  section  of 
this  rule. 

We  understand  that  many  private 
registries,  such  as  pregnancy  registries, 
currently  obtain  patient  authorization 
for  data  collection.  We  believe  the 
approach  of  §  164.512(b)  strikes  an 
appropriate  balance  between  the 
objective  of  promoting  patient  privacy 
and  control  over  their  health 
information  and  the  objective  of 
allowing  private  entities  to  collect  data 
that  ultimately  may  have  important 
public  health  benefits. 

Comment:  One  commenter  remarked 
that  our  proposal  may  impede  fetal/ 
infant  mortality  and  child  fatality 
reviews. 

Response  The  final  rule  permits  a 
covered  entity  to  disclose  protected 
health  information  to  a  public  health 
authority  authorized  by  law  to  conduct 
public  health  activities,  including  the 
collection  of  data  relevant  to  death  or 
disease,  in  accordance  with 
§  164.512fb).  Such  activities  may  also 
meet  the  definition  of  "health  care 
operations."  We  therefore  do  not  believe 
this  rule  impedes  these  activities. 

Comment:  Several  comments 
requested  that  the  final  regulation 
clarify  that  employers  be  permitted  to 
use  and/or  disclose  protected  health 
information  pursuant  to  the 
requirements  of  the  Occupational  Safetv 
and  Health  Act  and  its  accompanying 
regulations  ("OSHA").  A  few  comments 
asserted  that  the  regulation  should  not 
onlv  permit  emplovers  to  use  and 
disclose  protected  health  information 
without  first  obtaining  an  authorization 
consistent  with  OSHA  requirements,  but 
also  permit  them  to  use  and  disclose 
protected  health  information  if  the  use 
or  disclosure  is  consistent  with  the 


spirit  of  OSHA.  One  commenter 
supported  the  permissibility  of  these 
types  of  uses  and  disclosures,  but 
warned  that  the  regulation  should  not 
grant  emplovers  unfettered  access  to  the 
entire  medical  record  of  employees  for 
the  purpose  of  meeting  OSHA 
requirements.  Other  commenters  noted 
that  OSHA  not  only  requires  disclosures 
to  the  Occupational  Safety  and  Health 
Administration,  but  also  to  third  parties, 
such  as  emplovers  and  employee 
representatives.  Thus,  this  comment 
asked  HHS  to  clarify  that  disclosures  to 
third  parties  required  by  OSHA  are  also 
permissible  under  the  regulation. 

Response:  Employers  as  such  are  not 
covered  entities  under  HIPAA  and  we 
generallv  do  not  have  authority  over 
their  actions.  When  an  employer  has  a 
health  care  component,  such  as  an  on- 
site  medical  clinic,  and  the  components 
meets  the  requirements  of  a  covered 
health  care  provider,  health  plan  or 
health  care  clearinghouse,  the  uses  and 
disclosures  of  protected  health 
information  by  the  health  care 
component,  including  disclosures  to  the 
larger  emplover  entity,  are  covered  by 
this  rule  and  must  comply  with  its 
provisions. 

A  covered  entity,  including  a  covered 
health  care  provider,  may  disclose 
protected  health  information  to  OSHA 
under  §  164..512(a),  if  the  disclosure  is 
required  by  law.  or  if  the  disclosure  is 
a  discretionary  one  for  public  health 
activities,  under  <?  164.512(b). 
Employers  may  also  request  employees 
to  provide  authorization  for  the 
employer  to  obtain  protected  health 
information  from  covered  entities  to 
conduct  analyses  of  work-related  health 
issues.  See  §  164.508. 

We  also  permit  covered  health  care 
providers  who  provide  health  care  as  a 
workforce  member  of  an  employer  or  at 
the  request  of  an  employer  to  disclose 
protected  health  information  to  the 
employer  concerning  work-related 
injuries  or  illnesses  or  workplace 
medical  surveillance  in  situations  where 
the  employer  has  a  duty  to  keep  records 
on  or  act  on  such  information  under  the 
OSHA  or  similar  laws.  We  added  this 
provision  to  ensure  that  employers  are 
able  to  obtain  the  information  that  they 
need  to  meet  federal  and  state  laws 
designed  to  promote  safer  and  healthier 
workplaces.  These  laws  are  vital  to 
protecting  the  health  and  safety  of 
workers  and  we  permit  specified 
covered  health  care  providers  to 
disclose  protected  health  information  as 
necessary  to  carry  out  these  purposes. 

Comment:  A  few  comments  suggested 
that  the  final  regulation  clarify  how  it 
would  interact  with  existing  and 
pending  OSHA  requirements  One  of 


these  comments  requested  that  the 
Secretary  delay  the  effective  date  of  the 
regulation  until  reviews  of  existing 
requirements  are  complete. 

Response:  As  noted  in  the 
"Relationship  to  Other  Federal  Laws" 
section  of  the  preamble,  we  are  not 
undertaking  a  complete  review  of  all 
existing  laws  with  which  covered 
entities  might  have  to  comply  Instead 
we  have  described  a  general  framework 
under  which  such  laws  may  be 
evaluated.  We  believe  that  adopting 
national  standards  to  protect  the  privacy 
of  individually  identifiable  health 
information  is  an  urgent  national 
priority.  We  do  not  believe  that  it  is 
appropriate  to  delay  the  effective  date  of 
this  regulation. 

Comment:  One  commenter  asserted 
that  the  proposed  regulation  conflicted 
with  the  OSHA  regulation  requirement 
that  when  a  designated  representative 
(to  whom  the  employee  has  already 
provided  a  written  authorization  to 
obtain  access)  requests  a  release  form  for 
access  to  employee  medical  records,  the 
form  must  include  the  purpose  for 
which  the  disclosure  is  sought,  which 
the  proposed  privacy  regulation  does 
not  require. 

Response:  We  do  not  agree  that  this 
difference  creates  a  conflict  for  covered 
entities.  If  an  employer  seeks  to  obtain 
a  valid  authorization  under  §  164.508,  it 
may  add  a  purpose  statement  to  the 
authorization  so  that  it  complies  with 
OSHA's  requirements  and  is  a  valid 
authorization  under  §  164.508  upon 
which  a  covered  entity  may  rely  to  make 
a  disclosure  of  protected  health 
information  to  the  employer. 

Comment:  One  commenter  stated  that 
access  to  workplace  medical  records  by 
the  occupational  medical  physicians  is 
fundamental  to  workplace  and 
community  health  and  safety.  Access  is 
necessary  whether  it  is  a  single  location 
or  multiple  sites  of  the  same  company, 
such  as  production  facilities  of  a 
national  company  located  throughout 
the  country. 

Response:  We  permit  covered  health 
care  providers  who  provide  health  care 
as  a  workforce  member  of  an  employer 
or  at  the  request  of  an  employer  to 
disclose  protected  health  information  to 
the  employer  concerning  work-related 
injuries  or  illnesses  or  workplace 
medical  surveillance,  as  described  in 
this  paragraph.  Information  obtained  by 
an  employer  under  this  paragraph 
would  be  available  for  it  to  use, 
consistent  with  other  laws  and 
regulations,  as  it  chooses  and 
throughout  the  national  company.  We 
do  not  regulate  uses  or  disclosures  of 
individually  identifiable  health 
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information  by  employers  acting  as 
employers. 

Section  164.512(c) — Disclosures  About 
Victims  of  Abuse,  Neglect,  or  Domestic 
Violence 

The  NPRM  did  not  include  a 
paragraph  specifically  addressing 
covered  entities'  disclosures  of 
protected  health  information  regarding 
victims  of  abuse,  neglect,  or  domestic 
violence.  Rather,  the  NPRM  addressed 
disclosures  about  child  abuse  pursuant 
to  proposed  §  164.510(b),  which  would 
have  allowed  covered  entities  to  report 
child  abuse  to  a  public  health  authority 
or  to  another  appropriate  authority 
authorized  by  law  to  receive  reports  of 
child  abuse  or  neglect.  We  respond  to 
comments  regarding  victims  of  domestic 
violence  or  abuse  throughout  the  final 
rule  where  relevant.  (See  responses  to 
comments  on  §§  164.502(g).  164.510(b), 
164.512(f)(3),  164,522,  and  164.524.) 

Comment:  Several  commenters  urged 
us  to  require  that  victims  of  domestic 
violence  be  notified  about  requests  for 
or  disclosiu-es  of  protected  health 
information  about  them,  so  that  victims 
could  take  safety  precautions. 

Response:  We  agree  that,  in  balancing 
the  burdens  on  covered  entities  from 
such  a  notification  requirement  against 
the  benefits  to  be  gained,  victims  of 
domestic  abuse  merit  heightened 
concern.  For  this  reason,  we  generally 
require  covered  entities  to  inform  the 
individual  when  they  disclose  protected 
health  information  to  authorized 
government  authorities.  As  the  Family 
Violence  Prevention  Fund  has  noted  in 
its  Health  Privacy  Principles  for 
Protecting  Victims  of  Domestic  Violence 
(October  2000),  victims  of  domestic 
violence  and  abuse  sometimes  are 
subject  to  retaliatory  violence.  By 
informing  a  victim  of  abuse  or  domestic 
violence  of  a  disclosure  to  law 
enforcement  or  other  authorities, 
covered  entities  give  victims  the 
opportunity  to  take  appropriate  safety 
precautions.  See  the  above  preamble 
discussion  of  §  164.512(c)  for  more 
detail  about  the  requirements  for 
disclosing  protected  health  information 
about  victims  of  domestic  violence. 

Comment:  Some  commenters  argued 
that  a  consent  requirement  should  apply 
at  a  minimum  to  disclosures  involving 
victims  of  crime  or  victims  of  domestic 
violence. 

Response:  We  agree,  and  we  modify 
the  proposed  rule  to  require  covered 
entities  to  obtain  an  individual's 
agreement  prior  to  disclosing  protected 
health  information  in  most  instances 
involving  victims  of  a  crime  or  of  abuse, 
neglect,  or  domestic  violence.  See  the 
above  preamble  discussions  of 


§  164.512(c),  on  disclosures  about 
victims  of  abuse,  neglect,  or  domestic 
violence,  and  §  164.512(f)(3),  on 
disclosures  to  law  enforcement  about 
crime  victims. 

Section  164.512(d)— Uses  and 
Disclosures  for  Health  Oversight 
Activities 

Comment:  A  couple  of  commenters 
supported  the  NPRM's  approach  to 
health  oversight.  Several  other 
commenters  generally  supported  the 
NPRM's  approach  to  disclosure  of 
protected  health  information  for 
national  priority  purposes,  and  they 
recommended  some  clarification 
regarding  disclosure  for  health 
oversight.  Two  commenters 
recommended  clarifying  in  the  final  rule 
that  disclosure  is  allowed  to  all  federal, 
state,  and  local  agencies  that  use 
protected  health  information  to  carry- 
out  legally  mandated  responsibilities. 

flesponse:  The  final  rule  permits 
disclosures  to  public  agencies  that  meet 
the  definition  of  a  health  oversight 
agency  and  for  oversight  of  the 
particular  areas  described  in  the  statute. 
Section  164.512(a)  of  the  final  rule 
permits  disclosures  that  are  required  by 
law.  As  discussed  in  the  responses  to 
coimnents  of  §  164.512(a),  we  do  not  in 
the  final  rule  permit  disclosures  merely 
authorized  by  other  laws  that  do  not  fit 
within  the  other  public  policy  purposes 
recognized  by  the  rule. 

Comment:  One  commenter 
recommended  clarifying  in  the  final  rule 
that  covered  entities  are  not  required  to 
establish  business  partner  contracts 
with  health  oversight  agencies  or  public 
health  authorities  to  release 
individually  identifiable  information  to 
them  for  purposes  exempt  from  HIPAA 
and  sanctioned  by  state  law. 

Response:  The  final  rule  does  not 
require  covered  entities  to  establish 
business  associate  contracts  with  health 
oversight  agencies  when  they  disclose 
protected  health  information  to  these 
agencies  for  oversight  purposes. 

Comment:  Two  commenters 
reconamended  clarifying  in  the 
regulation  text  that  the  health  oversight 
section  does  not  create  a  new  right  of 
access  to  protected  health  information. 

Response:  We  agree  and  include  such 
a  statement  in  the  preamble  of 
§  164.512(d)  of  the  final  rule. 

Comment:  Several  commenters  were 
concerned  that  the  proposed  oversight 
section  allowed  but  did  not  require 
disclosure  of  protected  health 
information  to  health  oversight  agencies 
for  oversight  activities. 

Response:  This  rule's  purpose  is  to 
protect  the  privacy  of  individually 
identifiable  health  information.  Except 


to  enforce  the  rule  and  to  establish 
individuals'  right  to  access  their  own 
protected  health  information  (see 
§  164.502(a)(2)).  we  do  not  require 
disclosure  of  protected  health 
information  to  any  person  or  entity.  We 
allow  such  disclosure  for  situations  in 
which  other  laws  require  disclosure. 
Comment:  Some  commenters  were 
concerned  that  the  NPRM  would  have 
allowed  health  oversight  agencies  to  re- 
use and  redisclose  protected  health 
information  to  other  entities,  and  they 
were  particularly  concerned  about  re- 
disclosure  to  and  re-use  by  law 
enforcement  agencies.  One  commenter 
believed  that  government  agencies 
would  use  the  label  of  health  oversight 
to  gain  access  to  protected  health 
information  from  covered  entities — 
thereby  avoiding  the  procedural 
requirements  of  the  law  enforcement 
section  (proposed  §  164.510(f))  and 
subsequently  would  turn  over 
information  to  law  enforcement 
officials.  Thus,  these  groups  were 
concerned  that  the  potential  for 
oversight  access  to  protected  health 
information  under  the  rule  to  become 
the  "back  door"  to  law  enforcement 
access  to  such  information. 

Based  on  their  concerns,  these 
commenters  recommended  establishing 
a  general  prohibition  on  the  re-use  and 
re-disclosure  of  protected  health 
information  obtained  by  health 
oversight  agencies  in  actions  against 
individuals.  One  health  plan  expressed 
general  concern  about  re-disclosure 
among  all  of  the  public  agencies  covered 
in  the  proposed  §  164.510.  It 
recommended  building  safeguards  into 
the  rule  to  prevent  information  gathered 
for  one  purpose  (for  example,  public; 
health)  from  being  used  for  another 
purpose  (such  as  health  oversight). 

Many  of  the  commenters  concerned 
about  re-disclosure  of  protected  health 
information  obtained  for  oversight 
purposes  said  that  if  the  Secretary 
lacked  statutory  authority  to  regulate 
oversight  agencies'  re-disclosure  of 
protected  health  information  and  the  re- 
use of  this  information  by  other  agencies 
covered  in  proposed  §  164.510.  the 
President  should  issue  an  Executive 
Order  barring  such  re-disclosure  and  re- 
use. One  of  these  groups  specified  that 
the  Executive  Order  should  bar  re-use 
and  re-disclosure  of  protected  health 
information  in  actions  against 
individuals. 

In  contrast,  some  commenters 
advocated  information-sharing  between 
law  enforcement  and  oversight  agencies. 
Most  of  these  commenters  recognized 
that  the  NPRM  would  have  allowed  re- 
use and  re-disclosure  of  protected 
health  information  from  oversight  to  law 
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enforcement  agencies,  and  they 
supported  this  approach. 

Response:  We  believe  that  the 
language  we  have  added  to  the  rule,  at 
^  164.512(d)(2)  and  the  corresponding 
explanation  in  the  preamble,  to  clarih' 
the  boundary  between  disclosures  for 
health  oversight  and  for  law- 
enforcement  purposes  should  partially 
address  the  concern  expressed  by  some 
that  oversight  agencies  will  be  the  back 
door  for  access  by  law  enforcement.  In 
situations  when  the  individual  is  the 
subject  of  an  investigation  or  activity 
and  the  investigation  or  activity  is  not 
related  to  health  care  fraud,  the 
requirements  for  disclosure  to  law 
enforcement  must  be  met.  and  an 
oversight  agency  cannot  request  the 
information  under  its  more  general 
oversight  authority. 

We  acknowledge,  however,  that  there 
will  be  instances  under  the  rule  when 
a  health  oversight  agency  (or  a  law- 
enforcement  agency  in  its  oversight 
capacity)  that  has  obtained  protected 
health  information  appropriately  will  be 
able  to  redisclose  the  information  to  a 
law  enforcement  agency  for  law- 
enforcement  purposes  Under  HIPAA. 
we  have  the  authority  to  restrict  re- 
disclosure  of  protected  health 
information  only  by  covered  entities. 
Re-disclosures  by  public  agencies  such 
as  oversight  agencies  are  not  w-ithin  the 
purview  of  this  rule.  We  support  the 
enactment  of  comprehensive  privacy 
legislation  that  would  govern  such 
public  agencies'  re-use  and  re-disclosure 
of  this  information.  Furthermore,  in  an 
effort  to  prevent  health  oversight 
provisions  from  becoming  the  back  door 
to  law  enforcement  access  to  protected 
health  information,  the  President  is 
issuing  an  Executive  Order  that  places 
strict  limitations  on  the  use  of  protected 
health  information  gathered  in  the 
course  of  an  oversight  investigation  for 
law  enforcement  activities.  For  example, 
such  use  will  be  subject  to  review  by  the 
Deputy  Attorney  General 

Comment:  Several  commenters 
recommended  modifying  the  proposed 
oversight  section  to  require  health 
oversight  officials  to  justifv'  and 
document  their  need  for  identifiable 
information. 

Response:  We  encourage  covered 
entities  to  work  with  health  oversight 
agencies  to  determine  the  scope  of 
information  needed  for  health  oversight 
inquiries.  However,  we  believe  that 
requiring  covered  entities  to  obtain 
extensive  documentation  of  health 
oversight  information  needs  could 
compromise  health  oversight  agencies' 
ability  to  complete  investigations, 
particularly  when  an  oversight  agency  is 


investigating  the  covered  entity  from 
which  it  is  seeking  information. 

Comment:  Several  commenters 
believed  that  health  oversight  activities 
could  be  conducted  without  access  to 
individudllv  identifiable  health 
information.  Some  of  these  groups 
recommended  requiring  information 
provided  to  health  oversight  agencies  to 
be  de-identified  to  the  extent  possible. 

Response  We  encourage  health 
oversight  agencies  to  use  de-identified 
information  whenever  possible  to 
complete  their  investigations.  We 
recognize,  however,  that  in  some  cases, 
health  oversight  agencies  need 
identifiable  information  to  complete 
their  investigations.  For  example,  as 
noted  in  the  preamble  to  the  NPRM.  to 
determine  whether  a  hospital  has 
engaged  in  fraudulent  billing  practices, 
it  mav  be  necessary  to  examine  billing 
records  for  a  set  of  individual  cases. 
Similarly,  to  determine  whether  a  health 
plan  is  complying  with  federal  or  state 
health  care  quality  standards,  it  may  be 
necessarv'  to  examine  individually 
identifiable  health  information  in 
comparison  with  such  standards  Thus, 
to  allow  health  oversight  agencies  to 
conduct  the  activities  that  are  central  to 
their  mission,  the  final  rule  does  not 
require  covered  entities  to  de-identify 
protected  health  information  before 
disclosing  it  to  health  oversight 
organizations. 

Comment:  One  commenter 
recommended  requiring  whistleblowers. 
pursuant  to  proposed  §  164.518(a)(4)  of 
the  NPRM.  to  raise  the  issue  of  a 
possible  violation  of  law  with  the 
affected  covered  entity  before  disclosing 
such  information  to  an  oversight  agency, 
attorney,  or  law  enforcement  official. 

Response:  We  believe  that  such  a 
requirement  would  be  inappropriate, 
because  it  would  create  the  potential  for 
covered  entities  that  are  the  subject  of 
whistleblowing  to  take  action  to  evade 
law  enforcement  and  oversight  action. 

Comment:  One  commenter 
recommended  providing  an  exemption 
from  the  proposed  rules  requirements 
for  accounting  for  disclosures  when 
such  disclosures  were  for  health 
oversight  purposes. 

Response:  We  recognize  that  in  some 
cases,  informing  individuals  that  their 
protected  health  information  has  been 
disclosed  to  a  law  enforcement  official 
or  to  d  health  oversight  agency  could 
compromise  the  ability  of  law 
enforcement  and  oversight  officials  to 
perform  their  duties  appropriately. 
Therefore,  in  the  final  rule,  we  retain 
the  approach  of  proposed  §  164.515  of 
the  NPRM.  Section  164.528(a)(2)  of  the 
final  rule  states  that  an  individual's 
right  to  receive  an  accounting  of 


disclosures  to  a  health  oversight  agency, 
law  enforcement  official,  or  for  national 
security  or  intelligence  purposes  may  be 
temporarily  suspended  for  the  time 
specified  by  the  agency  or  official.  As 
described  in  §  164.528(a)(2).  for  such  a 
suspension  to  occur,  the  agency  or 
official  must  provide  the  affected 
covered  entity  with  a  written  request 
stating  that  an  accounting  to  the 
individual  would  be  reasonably  likely  to 
impede  the  agency's  activity.  The 
request  must  specif\'  the  time  for  which 
the  suspension  is  required.  We  believe 
that  providing  a  permanent  exemption 
to  the  right  to  accounting  for  disclosures 
for  health  oversight  purposes  would  fail 
to  ensure  that  individuals  are 
sufficiently  informed  about  the  extent  of 
disclosures  of  their  protected  health 
information. 

Comment:  One  commenter 
recommended  making  disclosures  to 
health  oversight  agencies  subject  to  a 
modified  version  of  the  NPRM's 
proposed  three-part  test  governing 
disclosure  of  protected  health 
information  to  law  enforcement 
pursuant  to  an  administrative  request 
(as  described  in  proposed 
§  164.510(f)(1)). 

Response:  We  disagree  that  it  would 
be  appropriate  to  apply  the  procedural 
requirements  for  law  enforcement  to 
health  oversight.  We  apply  more 
extensive  procedural  requirements  to 
law  enforcement  disclosures  than  to 
disclosures  for  health  oversight  because 
we  believe  that  law  enforcement 
investigations  more  often  involve 
situations  in  which  the  individual  is  the 
subject  of  the  investigation  (and  thus 
could  suffer  adverse  consequences),  and 
we  believe  that  it  is  appropriate  to 
provide  greater  protection  to  individuals 
in  such  cases.  Health  oversight  involves 
investigations  of  institutions  that  use 
health  information  as  part  of  business 
functions,  or  of  individuals  whose 
health  information  has  been  used  to 
obtain  a  public  benefit.  These 
circumstances  justify  broader  access  to 
information. 

Overlap  Between  Law  Enforcement  and 
Oversight 

Comment:  Some  commenters 
expressed  concern  that  the  NPRM's 
provisions  permitting  disclosures  for 
health  oversight  and  disclosures  for  law 
enforcement  overlapped,  and  that  the 
overlap  could  create  confusion  among 
covered  entities,  members  of  the  public, 
and  government  agencies.  The 
commenters  identified  particular  factors 
that  could  lead  to  confusion,  including 
that  (1)  the  phrase  "criminal,  civil,  or 
administrative  proceeding"  appeared  in 
the  definitions  of  both  law  enforcement 
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and  oversight;  (2)  the  examples  of 
oversight  agencies  listed  in  the 
preamble  included  a  number  of 
organizations  that  also  conduct  law 
enforcement  activities;  (3)  the  NPRM 
addressed  the  issue  of  disclosures  to 
investigate  health  care  fraud  in  the  law 
enforcement  section  (§  164.510(f)(5)), 
yet  health  care  fraud  investigations  are 
central  to  the  mission  of  some  health 
care  oversight  agencies;  (4)  the  NPRM 
established  more  stringent  rules  for 
disclosure  of  protected  health 
information  pursuant  to  an 
administrative  subpoena  issued  for  law 
enforcement  than  for  disclosure 
pursuant  to  an  oversight  agency's 
administrative  subpoena;  and  (5)  the 
preamble,  but  not  the  NPRM  regulation 
text,  indicated  that  agencies  conducting 
both  oversight  and  law  enforcement 
activities  would  be  subject  to  the 
oversight  requirements  when 
conducting  oversight  activities. 

Some  conmienters  said  that  covered 
entities  would  be  confused  by  the 
overlap  between  law  enforcement  and 
oversight  and  that  this  concern  would 
lead  to  litigation  over  which  rules 
should  apply  when  an  entity  engaged  in 
more  than  one  of  the  activities  listed 
under  the  exceptions  in  proposed 
§  164.510.  Other  commenters  believed 
that  covered  entities  could  manipulate 
the  NPRM's  ambiguities  in  their  favor, 
claim  that  the  more  stringent  law 
enforcement  disclosure  rules  always 
should  apply,  and  thereby  delay 
investigations.  A  few  comments 
suggested  that  the  confusion  could  be 
clarified  by  making  the  regulation  text 
consistent  with  the  preamble,  by  stating 
that  when  agencies  conducting  both  law 
enforcement  and  oversight  seek 
protected  health  information  as  part  of 
their  oversight  activities,  the  oversight 
rules  would  apply. 

Response:  We  agree  that  the  boundary 
between  disclosures  for  health  oversight 
and  disclosures  for  law  enforcement 
proposed  in  the  NPRM  could  have  been 
more  clear.  Because  many 
investigations,  particularly 
investigations  involving  public  benefit 
programs,  have  both  health  oversight 
and  law  enforcement  aspects  to  them, 
and  because  the  same  agencies  often 
perform  both  functions,  drawing  any 
distinction  between  the  two  functions  is 
necessarily  difficult.  For  example, 
traditional  law  enforcement  agencies, 
such  as  the  Federal  Bureau  of 
Investigation,  have  a  significemt  role  in 
health  oversight.  At  the  same  time, 
traditional  health  oversight  agencies, 
such  as  federcd  Offices  of  Inspectors 
General,  often  participate  in  criminal 
investigations. 


To  clarify  the  boundary  between  law- 
enforcement  and  oversight  for  purposes 
of  complying  with  this  rule,  we  add  new 
language  in  the  final  rule,  at 
§  164.512(d)(2).  This  section  indicates 
that  health  oversight  activities  do  not 
include  an  investigation  or  activity  in 
which  the  individual  is  the  subject  of 
the  investigation  or  activity  and  the 
investigation  or  activity  does  not  arise 
out  of  and  is  not  directly  related  to 
health  care  ft^ud.  In  this  rule,  we 
describe  investigations  involving 
suspected  health  care  fraud  as 
investigations  related  to:  (1)  The  receipt 
of  health  care;  (2)  a  claim  for  public 
benefits  related  to  health;  or  (3) 
qualification  for,  or  receipt  of  public 
benefits  or  services  where  a  patient's 
health  is  integral  to  the  claim  for  public 
benefits  or  services.  In  such  cases, 
where  the  individual  is  the  subject  of 
the  investigation  and  the  investigation 
does  not  relate  to  health  care  fraud, 
identified  as  investigations  regarding 
issues  (a)  through  (c),  the  rules 
regarding  disclosure  for  law 
enforcement  piuposes  (see  §  164.512(f)) 
apply. 

Where  the  individual  is  not  the 
subject  of  the  activity  or  investigation, 
or  where  the  investigation  or  activity 
relates  to  health  care  fraud,  a  covered 
entity  may  make  a  disclosure  pursuant 
to  §  164.512(d)(1),  allowing  uses  and 
disclosures  for  health  oversight 
activities.  For  example,  when  the  U.S. 
Department  of  Labor's  Pension  and 
Welfare  Benefits  Administration 
(PWBA)  needs  to  analyze  protected 
health  information  about  health  plan 
enrollees  in  order  to  conduct  em  audit  or 
investigation  of  the  health  plan  (i.e..  the 
enrollees  are  not  subjects  of  the 
investigation)  to  investigate  potential 
ft-aud  by  the  health  plan,  the  health  plan 
may  disclose  protected  health 
information  to  the  PWBA  under  the 
health  oversight  rules. 

To  clarify  rurther  that  health  oversight 
disclosure  rules  apply  generally  in 
health  care  fraud  investigations  (subject 
to  the  exception  described  above),  in  the 
final  rule,  we  eliminate  proposed 
§  164.510{f)(5)(i),  which  would  have 
established  requirements  for  disclosure 
related  to  health  fraud  for  law 
enforcement  purposes.  All  disclosures 
of  protected  health  information  that 
would  have  been  permitted  under 
proposed  §  164,510(f)(5)(i)  are  permitted 
under  §  164.512(d). 

We  also  recognize  that  sections  201 
and  202  of  HIPAA,  which  established  a 
federal  Fraud  and  Abuse  Control 
Program  and  the  Medicare  Integrity 
Program,  identified  health  care  fraud- 
fighting  as  a  critical  national  priority. 
Accordingly,  under  the  final  rule,  in 


joint  law  enforcement/oversight 
investigations  involving  suspected 
health  care  fraud,  the  health  oversight 
disclosures  apply,  even  if  the  individual 
also  is  the  subject  of  the  investigation. 

We  also  recognize  that  in  some  cases, 
health  oversight  agencies  may  conduct 
joint  investigations  with  other  oversight 
agencies  involved  in  investigating 
claims  for  benefits  unrelated  to  health. 
For  example,  in  some  cases,  a  state 
Medicaid  agency  may  be  working  with 
officials  of  the  Food  Stamps  program  to 
investigate  suspected  fraud  involving 
Medicaid  and  Food  Stamps.  While  this 
issue  was  not  raised  specifically  in  the 
comments,  we  add  new  language 
(§  164,51 2(d)(3))  to  provide  guidance  to 
covered  entities  in  such  situations, 
Specifically,  we  clarify-  that  if  a  health 
oversight  investigation  is  conducted  in 
conjunction  with  an  oversight  activity 
related  to  a  claim  for  benefits  unrelated 
to  health,  the  joint  activity  or 
investigation  is  considered  health 
oversight  for  purposes  of  the  rule,  and 
the  covered  entities  may  disclose 
protected  health  information  pursuant 
to  the  health  oversight  provisions. 

Comment:  An  individual  commenter 
recommended  requiring  authorization 
for  disclosure  of  patient  records  in  fraud 
investigations,  unless  the  individual 
was  the  subject  or  target  of  the 
investigation.  This  commenter 
recommended  requiring  a  search 
warrant  for  cases  in  w'hich  the 
individual  was  the  subject  and  stating 
that  fraud  investigators  should  have 
access  to  the  minimum  necessary 
patient  information. 

Response:  As  described  above,  we 
recognize  that  in  some  cases,  activities 
include  elements  of  both  law- 
enforcement  and  health  oversight. 
Because  we  consider  both  of  these 
activities  to  be  critical  national 
priorities,  we  do  not  require  covered 
entities  to  obtain  authorization  for 
disclosure  of  protected  health 
information  to  law  enforcement  or 
health  oversight  agencies — including 
those  oversight  activities  related  to 
health  care  fraud.  We  believe  that 
investigations  involving  health  care 
fraud  represent  health  oversight  rather 
than  law  enforcement.  Accordingly,  as 
indicated  above,  we  remove  proposed 
§  164.510(f){5)(i)  from  the  law- 
enforcement  section  of  the  proposed 
rule  and  clarify  that  all  disclosures  of 
protected  health  information  for  health 
oversight  are  permissible  without 
authorization.  As  discussed  in  greater 
detail  in  §  164.514.  the  final  rule's 
minimum  necessar}'  standard  applies  to 
disclosures  under  §  164.512  unless  the 
disclosure  is  required  bv  law-  under 
§  164.512(a). 
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Comment:  A  large  number  of 
commenters  expressed  concern  about 
the  potential  for  health  oversight 
agencies  to  become,  in  effect,  the  "back 
door"  for  law  enforcement  access  to 
such  information.  The  commenters 
suggested  that  health  oversight  agencies 
could  use  their  relatively  unencumbered 
access  to  protected  health  information 
to  circumvent  the  more  stringent 
process  requirements  that  otherwise 
would  apply  to  disclosures  for  law- 
enforcement  purposes.  These 
commenters  urged  us  to  prohibit  health 
oversight  agencies  from  re-disclosing 
protected  health  information  to  law 
enforcement. 

Response  As  indicated  above,  we  do 
not  intend  for  the  rule's  permissive 
approach  to  health  oversight  or  the 
absence  of  specific  documentation  to 
permit  the  government  to  gather  large 
amounts  of  protected  health  information 
for  purposes  unrelated  to  health 
oversight  as  defined  in  the  rule,  and  we 
do  not  intend  for  these  oversight 
provisions  to  serve  as  a  "back  door"  for 
law  enforcement  access  to  protected 
health  information.  While  we  do  not 
have  the  statutory  authority  to  regulate 
law  enforcement  and  oversight  agencies' 
re-use  and  re-disclosure  of  protected 
health  infortnation,  we  strongly  support 
enactment  of  comprehensive  privacy 
legislation  that  would  govern  public 
agencies'  re-use  and  re-disclosure  of  this 
information.  Furthermore,  in  an  effort  tu 
prevent  health  oversight  provisions 
from  becoming  the  back  door  to  law 
enforcement  access  to  protected  health 
information,  the  President  is  issuing  an 
E.xecutive  Order  that  places  strict 
limitations  on  the  use  of  protected 
health  information  gathered  in  the 
course  of  an  oversight  investigation  for 
law  enforcement  activities. 

Comment:  One  commenter  asked  us 
to  allow  the  requesting  agency  to  decide 
whether  a  particular  request  for 
protected  health  information  was  for 
law  enforcement  or  oversight  purposes. 

Response:  As  described  above,  we 
clarif\'  the  overlap  between  law 
enforcement  disclosures  and  health 
(oversight  disclosures  based  on  the 
privacy  and  liberty  interests  of  the 
individual  (whether  the  individual  also 
is  the  subject  of  the  official  inquirvl  and 
the  nature  of  the  public  interest 
(whether  the  inquirv'  relates  to  health 
care  fraud  or  to  another  potential 
violation  of  law).  We  believe  it  is  more 
appropriate  to  establish  these  criteria 
than  to  leave  the  decision  to  the 
discretion  of  an  agency  that  has  a  staJce 
in  the  outcome  of  the  investigation 


Section  1 64  512le) — Disclosures  for 
Judicial  and  Administrative  Proceedings 

Comment:  A  few  commenters 
suggested  that  the  final  rule  not  permit 
disclosures  without  an  duthorization  for 
judicial  and  administrative  proceedings. 

Response:  We  disagree.  Protected 
health  information  is  necessary  for  a 
variety  of  reasons  in  judicial  and 
administrative  proceedings.  Often  it 
may  be  critical  evidence  that  may  or 
mav  not  be  about  a  party.  Requiring  an 
authorization  for  all  such  disclosures 
would  severeU  impede  the  review  of 
legal  and  administrative  claims.  Thus, 
we  have  tried  to  balance  the  need  for  the 
information  with  the  individual's 
privacv  VVe  believe  the  approach 
described  above  provides  individuals 
with  the  opportunity  to  object  to 
disclosures  and  provides  a  mechanism 
through  which  their  privacy  interests 
are  taken  into  account. 

Comment:  A  few  commenters  sought 
clarification  about  the  interaction 
between  permissible  disclosun^s  for 
judicial  and  administrative  proceedings, 
law  enforcement,  and  health  oversight. 

Response:  In  the  final  rule,  we  state 
that  the  provision  permitting 
disclosures  without  an  authorization  for 
judicial  and  administrative  proceedings 
does  not  supersede  other  provisions  in 
§  164.512  that  would  otherwise  permit 
or  restrict  the  use  or  disclosure  of 
prote(  tt'(i  health  information. 
Additionally,  in  the  descriptive 
preamble  of  §  164.512.  we  provide 
further  explanation  of  how  these 
provisions  rel.ite  to  one  another. 

Comments:  Main  commenters  urged 
the  Secretary'  to  revise  the  rule  to  state 
that  it  does  not  preempt  or  supersede 
existing  rules  and  statutes  governing 
)udii  i<il  priK  eedings.  including  rules  of 
evidence,  procedure,  and  discovery 
One  commenter  asserted  that  dishonest 
health  (  are  providers  and  others  should 
not  be  able  to  withhold  their  records  by 
arguing  that  state  subpoena  and 
criminal  discovery  statutes  compelling 
disclosure  are  preempted  by  the  privacy 
regulation.  Other  commenters 
maintained  that  there  is  no  need  to 
replace  providers'  current  practice, 
which  typically  requires  either  a  signed 
authorization  from  the  patient  or  a 
subpoena  to  release  medical 
information. 

Response:  These  comments  are 
similar  to  many  of  the  more  general 
preemption  comments  we  received.  For 
a  full  discussion  of  the  Secretar\''s 
response  on  preemption  issues,  see  part 
160— subpart  B 

Comment  One  commenter  stated  that 
the  proposed  rule  creates  a  conflict  with 
existing  rules  and  statutes  governing 


judicial  proceedings,  including  rules  of 
evidence  and  discoverv'.  This 
commenter  stated  that  the  rule  runs 
afoul  of  state  judicial  procedures  for 
enforcement  of  subpoenas  that  require 
judicial  involvement  only  when  a  party 
seeks  to  enforce  a  subpoena. 

Response:  We  disagree  with  this 
comment.  The  final  rule  permits 
covered  entities  to  disclose  protected 
health  information  for  any  judicial  or 
administrative  procedure  in  response  to 
a  subpoena,  discover*'  request,  or  other 
lawful  process  if  the  covered  entity  has 
received  satisfactory  assurances  that  the 
party  seeking  the  disclosure  has  made 
reasonable  efforts  to  ensure  that  the 
individual  has  been  given  notice  of  the 
request  or  has  made  reasonable  efforts  to 
secure  a  qualified  protective  order  from 
a  court  or  administrative  tribunal.  A 
covered  entity  may  disclose  protected 
health  information  in  response  to  a 
subpoena,  discovery'  request,  or  other 
lawful  process  without  a  satisfactorv' 
assurance  if  it  has  made  reasonable 
efforts  to  provide  the  individual  with 
such  notice  or  to  seek  a  qualified 
protected  order  itself.  These  rules  do  not 
require  covered  entities  or  parties 
seeking  the  disclosure  of  protected 
health  information  to  invoke  the 
judiciary;  they  may  choose  the 
notification  option  rather  than  seeking  a 
qualified  protective  order. 

Manv  states  have  already  enacted 
laws  that  incorporate  these  concepts.  In 
California,  for  instance,  an  individual 
must  be  given  ten  days  notice  that  his 
or  her  medical  records  are  being 
subpoenaed  from  a  health  care  provider 
and  state  law  requires  that  the  party 
seeking  the  records  furnishes  the  health 
care  provider  with  proof  that  the  notice 
was  given  to  the  individual.  In  Montana, 
a  party  seeking  discover^'  or  compulsory 
process  of  medical  records  must  give 
notice  to  the  individual  at  least  ten  days 
in  advance  of  serving  the  request  on  a 
health  care  provider.  Service  of  the 
request  must  be  accompanied  by  written 
certification  that  the  procedure  has  been 
followed.  In  Rhode  Island,  an  individual 
must  be  given  notice  that  his  or  her 
medical  records  are  being  subpoenaed 
and  notice  of  his  or  her  right  to  object. 
The  partv  serving  the  subpoena  on  the 
health  care  provider  must  provide 
written  certification  to  the  provider  that: 

(1)  This  procedure  has  been  followed. 

(2)  twenty  days  have  passed  from  the 
date  of  service,  and  (3)  no  challenge  has 
been  made  to  the  disclosure  or  the  court 
has  ordered  disclosure  after  resolution 
of  a  legal  court  challenge.  In 
Washington,  an  individual  must  be 
given  at  least  fourteen  days  from  the 
date  of  service  of  notice  that  his  or  her 
health  information  is  the  subject  of  a 


Federal  Register / Vol.  65,  No,  250 / Thursday.  December  28,  2000 /Rules  and  Regulations        82675 


discover}'  request  or  compulsory 
process  to  obtain  a  protective  order.  The 
notice  must  identify  the  health  care 
provider  from  whom  the  information  is 
sought,  specify  the  health  care 
information  that  is  sought,  and  the  date 
by  which  a  protective  order  must  be 
obtained  in  order  to  prevent  the 
provider  from  disclosing  the 
information. 

Comment:  A  few  conunenters 
expressed  concern  that  the  rule  would 
place  unnecessary  additional  burdens 
on  health  care  providers  because  when 
they  receive  a  request  for  disclosure  in 
connection  with  an  administrative  or 
judicial  procedure,  they  would  have  to 
determine  whether  the  litigant's  health 
was  at  issue  before  they  made  the 
disclosure,  A  number  of  commenters 
complained  that  this  requirement  would 
make  it  too  easy  for  litigants  to  obtain 
protected  health  information.  One 
commenter  argued  that  litigants  should 
not  be  able  to  circumvent  state 
evidentiary'  rules  that  would  otherwise 
govern  disclosure  of  protected  health 
information  simply  upon  counsel's 
statement  that  the  other  party's  medical 
condition  or  history  is  at  issue. 

Other  commenters,  however,  urged 
that  disclosure  without  authorization 
should  be  permitted  whenever  a  patient 
places  his  or  her  medical  condition  or 
history  at  issue  and  recommended 
requiring  the  request  for  information  to 
include  a  certification  to  this  effect. 
Only  if  another  party  to  litigation  has 
raised  a  medical  question,  do  these 
commenters  believe  a  court  order 
shpuld  be  required.  Similarly,  one 
commenter  supported  a  general 
requirement  that  disclosure  without 
authorization  be  permitted  only  with  a 
court  order  unless  the  patient  has 
placed  his  or  her  physical  or  mental 
condition  at  issue. 

Response:  We  agree  with  the  concerns 
expressed  by  several  commenters  about 
this  provision  and  have  eliminated  this 
requirement  from  the  final  rule. 

Comment:  A  number  of  commenters 
stated  that  the  proposed  rule  should  be 
modified  to  permit  disclosure  without 
authorization  pursuant  to  a  lawful 
subpoena.  One  commenter  argued  that 
the  provision  would  limit  the  scope  of 
the  Inspector  General's  subpoena  power 
for  judicial  and  administrative 
proceedings  to  information  concerning  a 
litigant  whose  health  condition  or 
history  is  at  issue,  and  would  impose  a 
requirement  that  the  Inspector  General 
provide  a  written  certification  to  that 
effect.  Other  commenters  stated  that  the 
proposed  rule  would  seriously  impair 
the  ability  of  state  agencies  to  conduct 
administrative  hearings  on  physician 
licensing  and  disciplinary  matters. 


These  commenters  stated  that  current 
practice  is  to  obtain  information  using 
subpoenas. 

Other  commenters  argued  that 
disclosure  of  protected  health 
information  for  judicial  and 
administrative  proceedings  should 
require  a  court  order  and/or  judicial 
review  unless  the  subject  of  the 
information  consents  to  disclosure. 
These  commenters  believed  that  an 
attorney's  certification  should  not  be 
considered  sufficient  authority  to 
override  an  individual's  privacy,  and 
that  the  proposed  rule  made  it  too  easy 
for  a  party  to  litigation  to  obtain 
information  about  the  other  party. 

Response:  As  a  general  matter,  we 
agree  with  these  comments.  As  noted, 
the  final  rule  deletes  the  provision  that 
would  permit  a  covered  entity  to 
disclose  protected  health  information 
pursuant  to  an  attorney's  certification 
that  the  individual  is  a  party  to  the 
litigation  and  has  put  his  or  her  medical 
condition  at  issue.  Under  the  final  rule, 
covered  entities  may  disclose  protected 
health  information  in  response  to  a 
court  or  administrative  order,  provided 
that  only  the  protected  health 
information  expressly  authorized  by  the 
order  is  disclosed.  Covered  entities  may 
also  disclose  protected  health 
information  in  response  to  a  subpoena, 
discovery  request,  or  other  lawful 
process  without  a  court  order,  but  only 
if  the  covered  entity  receives 
satisfactory  assurances  that  the  party 
seeking  disclosure  has  made  reasonable 
efforts  to  ensure  that  the  individual  has 
been  notified  of  the  request  or  that 
reasonable  efforts  have  been  made  bv 
the  party  seeking  the  information  to 
secure  a  qualified  protective  order. 
Additionally,  a  covered  entity  may 
disclose  protected  health  information  in 
response  to  a  subpoena,  discovery 
request,  or  other  lawful  process  without 
a  satisfactory  assurance  if  it  makes 
reasonable  efforts  to  provide  the 
individual  with  such  notice  or  to  seek 
a  qualified  protected  order  itself. 

We  also  note  that  the  final  rule 
specifically  provides  that  nothing  in 
Subchapter  C  should  be  construed  to 
diminish  the  authority  of  any  Inspector 
General,  including  authority  provided 
in  the  Inspector  General  Act  of  1978. 

Comment:  A  number  of  commenters 
expressed  concern  that  the  proposed 
rule  would  not  permit  covered  entities 
to  introduce  material  evidence  in 
proceedings  in  which,  for  example,  the 
provisions  of  an  insurance  contract  are 
at  issue,  or  when  a  billing  or  payment 
issue  is  presented.  They  noted  that 
although  the  litigant  may  be  the  owner 
of  an  insurance  policy,  he  or  she  may 
not  be  the  insured  individual  to  whom 


the  health  information  pertains.  In 
addition,  they  stated  that  the  medical 
condition  or  history  of  a  deceased 
person  may  be  at  issue  when  the 
deceased  person  is  not  a  partw 

Response:  W'e  disagree.  Under  the 
final  rule,  a  covered  entity  may  disclose 
protected  health  information  without  an 
authorization  pursuant  to  a  court  or 
administrative  order.  It  mav  also 
disclose  protected  health  information 
with  an  authorizatitm  for  judicial  or 
administrative  proceedings  in  response 
to  a  subpoena,  discovers  request,  or 
other  lawful  process  without  a  court 
order,  if  the  party  seeking  the  disclosure 
provides  the  covered  entity  with 
satisfactory  assurances  that  it  has  made 
reasonable  efforts  to  ensure  that  the 
individual  has  been  notified  of  the 
request  or  to  seek  a  qualified  protective 
order.  Additionally,  a  covered  entitv 
may  disclose  protected  health 
information  in  response  to  a  subpoena, 
discovery  request,  or  other  lawful 
process  without  a  satisfactory  assurance 
if  it  makes  reasonable  efforts  to  provide 
the  individual  with  such  notice  or  to 
seek  a  qualified  protected  order  itself. 
Therefore,  a  party  may  obtain  the 
information  even  if  the  subject  of  the 
information  is  not  a  party  to  the 
litigation  or  deceased. 

Comment:  A  few  commenters  argued 
that  disclosure  of  protected  health 
information  should  be  limited  only  to 
those  cases  in  which  the  individual  has 
consented  or  a  court  order  has  been 
issued  compelling  disclosure. 

Response:  The  Secretary  believes  that 
such  an  approach  would  impose  an 
unreasonable  burden  on  covered  entities 
and  the  judicial  system  and  that  greater 
fiexibility  is  necessarv  to  assure  that  the 
judicial  and  administrative  svstems 
function  smoothly.  We  understand  that 
even  those  states  that  have  enacted 
specific  statutes  to  protect  the  privacy  of 
health  information  have  not  imposed 
requirements  as  strict  as  these 
commenters  would  suggest. 

Comment:  Many  commenters  asked 
that  the  final  rule  require  the 
notification  of  the  disclosure  be 
provided  to  the  individual  whose  health 
information  is  subject  to  disclosure 
prior  to  the  disclosure  as  part  of  a 
judicial  or  administrative  proceeding 
Most  of  these  commenters  also  asked 
that  the  rule  require  that  the  individual 
who  is  the  subject  of  a  disclosure  be 
given  an  opportunity  to  object  to  the 
disclosure.  A  few  commenters  suggested 
that  patients  be  given  ten  da\  s  to  objei  t 
before  requested  information  may  be 
disclosed  and  recommend  that  the  rule 
require  the  requester  to  provide  a 
certification  that  notice  has  been 
provided  and  that  ten  days  have  passed 
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with  no  objection  from  the  subject  of  the 
information.  Some  commenters 
suggested  that  if  a  subpoena  for 
disclosure  is  not  accompanied  by  a 
court  order,  the  covered  entities  be 
prohibited  from  disclosing  protected 
health  information  unless  the  individual 
has  been  given  notice  and  an 
opportunity  to  object.  Another 
commenter  recommended  requiring,  in 
most  circumstances,  notice  and  an 
opportunitv  to  object  before  a  court 
order  is  issued  and  requiring  the 
requestor  of  information  to  provide  a 
signed  document  attesting  the  date  of 
notification  and  forbid  disclosure  until 
ten  days  after  notice  is  given. 

Response:  We  agree  that  in  some  cases 
the  provision  of  notice  with  an 
opportunity  to  object  to  the  disclosure  is 
appropriate.  Thus,  in  the  final  rule  we 
provide  that  a  covered  entity  may 
disclose  protected  health  injformation  in 
response  to  a  subpoena,  discovery 
request  or  other  lawful  process  that  is 
not  accompanied  by  a  court  order  if  it 
receives  satisfacton.'  assurance  from  the 
partv  seeking  the  request  that  the 
requesting  party  has  made  a  good  faith 
attempt  to  provide  written  notice  to  the 
individual  that  includes  sufficient 
information  about  the  litigation  nr 
proceeding  to  permit  the  individual  to 
raise  an  objection  to  the  court  or 
administrative  tribunal  and  that  the 
time  for  the  individual  to  raise 
objections  has  elapsed  (and  that  none 
were  filed  or  all  have  been  resolved] 
Covered  entities  may  make  reasonable 
efforts  to  provide  such  notice  as  well. 

In  certain  instances,  however,  the 
final  rule  permits  covered  entities  to 
disclose  protected  health  information 
for  judicial  and  administrative 
proceedings  without  notice  to  the 
individual  if  the  party  seeking  the 
request  has  made  reasonable  efforts  to 
seek  a  qualified  protective  order,  as 
described  in  the  rule.  A  covered  entity 
may  also  make  reasonable  efforts  to  seek 
a  qualified  protective  order  in  order  to 
make  the  disclosure.  Additionally,  a 
covered  entity  may  disclose  protected 
health  information  for  judicial  and 
administrative  proceedings  in  response 
to  an  order  of  a  court  or  administrative 
tribunal  provided  that  the  disclosure  is 
limited  to  only  that  information  that  is 
expressly  authorized  by  the  order.  The 
Secretar\'  believes  notice  is  not 
necessary  in  these  instances  because  a 
court  or  administrative  tribunal  is  in  the 
best  position  to  evaluate  the  merits  of 
the  arguments  of  the  party  seeking 
disclosure  and  the  party  who  seeks  to 
block  it  before  it  issues  the  order  and 
that  imposing  further  procedural 
obstacles  before  a  covered  entity  mav 


honor  that  disclosure  request  is 
unnecessary. 

Comment:  Many  commenters  urged 
the  Secretary  io  require  specific  criteria 
for  court  and  administrative  orders. 
Manv  of  these  commenters  proposed 
that  a  provision  be  added  to  the  rule 
that  would  require  court  and 
administrative  orders  to  safeguard  the 
disclosure  and  use  of  protected  health 
information.  These  commenters  urged 
that  the  information  sought  must  be 
relevant  and  material,  as  specific  and 
narrowly  drawn  as  reasonably 
practicable,  and  only  disclosed  if  de- 
identified  information  could  not 
reasonably  be  used 

Response  The  Secretary's  authority  is 
limited  to  covered  entities.  Therefore, 
we  do  not  impose  requirements  on 
courts  and  administrative  tribunals. 
However,  we  note  that  the  final  rule 
limits  the  permitted  disclosures  by 
covered  entities  in  court  or 
administrative  proceedings  to  only  that 
information  which  is  specified  in  the 
order  from  a  court  or  an  administrative 
body  should  provide  a  degree  of 
protection  for  individuals  from 
unnecessary  disclosure. 

Comment:  Several  commenters  asked 
that  the  "minimum  necessary"  standard 
not  apply  to  disclosures  made  pursuant 
to  a  court  order  because  individuals 
could  then  use  the  rule  to  contest  the 
scope  of  discovery  requests.  However, 
many  other  commenters  recommended 
that  the  rule  permit  disclosure  only  of 
information  "reasonably  necessary"  to 
respond  to  a  subpoena.  These 
{.ornmenters  raised  concerns  with 
applying  the  "minimum  necessary" 
standard  in  judicial  and  administrative 
proceedings,  but  did  not  believe  the 
holder  of  protected  health  information 
should  have  blanket  authority  to 
disc:lose  all  protected  health 
information.  Some  of  the  commenters 
urged  that  disclosure  of  any  information 
about  third  parties  that  may  be  included 
in  the  medical  records  of  another 
person —  for  e.xample,  the  HIV  status  of 
a  partner — be  prohibited.  Finally,  some 
commenters  disagreed  with  the 
proposed  rule  because  it  did  not  require 
covered  entities  to  evaluate  the  validity 
of  subpoenas  and  discovery  requests  to 
determine  whether  these  requests  ask 
for  the  "minimum  necessary"  or 
"reasonably  necessary"  amount  of 
information. 

Response:  Under  the  final  rule,  if  the 
disclosure  is  pursuant  to  an  order  of  a 
court  or  administrative  tribunal,  covered 
entities  may  disclose  only  the  protected 
health  information  expressly  authorized 
by  the  order.  In  these  instances,  a 
covered  entity  is  not  required  to  make 
a  determination  whether  or  not  the 


order  might  otherwise  meet  the 
minimum  necessary  requirement. 

If  the  disclosure  is  pursuant  to  a 
satisfactory  assurance  from  the  party 
seeking  the  disclosure,  at  least  a  good 
faith  attempt  has  been  made  to  notify 
the  individual  in  writing  of  the 
disclosure  before  it  is  made  or  the 
parties  have  sought  a  qualified 
protective  order  that  prohibits  them 
from  using  or  disclosing  the  protected 
health  information  for  any  purpose 
other  than  the  litigation  or  proceeding 
for  which  the  information  was  requested 
and  that  the  information  will  be 
returned  to  the  covered  entity  or 
destroyed  at  the  end  of  the  litigation  or 
the  proceeding.  Alternatively,  the 
covered  entity  may  seek  such  notice  or 
qualified  protective  order  itself  This 
approach  provides  the  individual  with 
protections  and  places  the  burden  on 
the  parties  to  resolve  their  differences 
about  the  appropriateness  and  scope  of 
disclosure  as  part  of  the  judicial  or 
administrative  procedure  itself  before 
the  order  is  issued,  rather  than  requiring 
the  covered  entity  to  get  involved  in 
evaluating  the  merits  of  the  dispute  in 
order  to  determine  whether  or  not  the 
particular  request  is  appropriate  or  too 
broad.  In  these  cases,  the  covered  entity 
must  disclose  only  the  protected  health 
information  that  is  the  minimum 
amount  necessary  to  achieve  the 
purpose  for  which  the  information  is 
sought. 

We  share  the  concern  of  the 
commenters  that  covered  entities  should 
redact  any  information  about  third 
parties  before  disclosing  an  individual's 
protected  health  information.  During  the 
fact-finding  stage  of  our  consideration  of 
revisions  to  the  proposed  rule,  we 
discussed  this  issue  with 
representatives  of  covered  entities. 
Currently,  information  about  third 
parties  is  sometimes  redacted  by 
medical  records  personnel  responding 
to  requests  for  information.  In 
particular,  information  regarding  HIV 
status  is  treated  with  special  sensitivity 
by  these  professionals.  Although  we 
considered  including  a  special 
provision  in  the  final  rule  prohibiting 
such  disclosure,  we  decided  that  the 
revisions  made  to  the  proposed  rule 
would  provide  sufficient  protection.  By 
restricting  disclosure  of  protected  health 
information  to  only  that  information 
specified  in  a  court  or  administrative 
order  or  released  pursuant  to  other  types 
of  lawful  process  only  if  the  individual 
had  notice  and  an  opportunity  to  object 
or  if  the  information  was  subject  to  a 
protective  order,  individuals  who  are 
concerned  about  disclosure  of 
information  concerning  third  parties 
will  have  the  opportunity  to  raise  that 
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issue  prior  to  the  request  for  disclosure 
being  presented  to  the  covered  entity. 
We  are  reluctant  to  put  the  covered 
entity  in  the  position  of  having  to 
resolve  disputes  concerning  the  type  of 
information  that  may  be  disclosed  when 
that  dispute  should  more  appropriately 
be  settled  through  the  judicial  or 
administrative  procedure  itself. 

Comment:  One  commenter  asked  that 
the  final  regidation  clarify  that  a  court 
order  is  not  required  when  disclosure 
would  otherwise  be  permitted  under  the 
rule.  This  commenter  noted  that  the 
preamble  states  that  the  requirement  for 
a  court  order  would  not  apply  if  the 
disclosure  would  otherwise  be 
permitted  under  the  rule.  For  example, 
disclosures  of  protected  health 
information  pursuant  to  administrative, 
civil,  and  criminal  proceedings  relating 
to  "health  oversight"  are  permitted, 
even  if  no  court  or  administrative  orders 
have  been  issued.  However,  the 
commenter  was  concerned  that  this 
principle  only  appeared  in  the  preamble 
and  not  in  the  rule  itself. 

Response:  Section  164.512(e)(4)  of  the 
final  regulation  contains  this 
clarification. 

Comment:  One  commenter  was 
concerned  that  the  rule  is  unclear  as  to 
whether  governmental  entities  are  given 
a  special  right  to  "use"  protected  health 
information  that  private  parties  do  not 
have  under  the  proposed  regulation  or 
whether  governmental  entities  that  seek 
or  use  protected  health  information  are 
treated  the  same  as  private  parties  in 
their  use  of  such  information.  This 
commenter  urged  that  we  clarify  our 
intent  regarding  the  use  of  protected 
health  information  by  governmental 
entities. 

Response:  Generally  governmental 
entities  are  treated  the  same  as  private 
entities  imder  the  rule.  In  a  few  clearly 
defined  cases,  a  special  rule  applies.  For 
instance,  under  §  164.504(e)(3),  when  a 
covered  entity  and  its  business  associate 
are  both  governmental  entities,  they 
may  enter  into  a  memorandum  of 
understanding  or  adopt  a  regulation 
with  the  force  and  e^ect  of  law  that 
incorporates  the  requirements  of  a 
business  associate  contract,  rather  than 
having  to  negotiate  a  business  associate 
contract  itself 

Comment:  One  commenter 
recommended  that  final  rule  state  that 
information  developed  as  part  of  a 
quality  improvement  or  medical  error 
reduction  program  may  not  be  disclosed 
under  this  provision.  The  commenter 
explained  that  peer  review  information 
developed  to  identify  and  correct 
systemic  problems  in  delivery  of  care 
must  be  protected  from  disclosure  to 
allow  a  full  discussion  of  the  root  causes 


of  such  events  so  they  may  be  identified 
and  addressed.  According  to  the 
commenter,  this  is  consistent  with  peer 
review  protections  afforded  this 
information  by  the  states. 

Response:  The  question  of  whether  or 
not  such  information  should  be 
protected  is  currently  the  subject  of 
debate  in  Congress  and  in  the  states.  It 
would  be  prematiu-e  for  us  to  adopt  a 
position  on  this  issue  until  a  clear 
consensus  emerges.  Under  the  final  rule, 
no  special  protection  against  disclosure 
is  provided  for  peer  review  information 
of  the  type  the  commenter  describes. 
However,  unless  the  request  for 
disclosure  fits  within  one  of  the 
categories  of  permitted  or  required 
disclosiires  under  the  regulation,  it  may 
not  be  disclosed.  For  instance,  if 
disclosure  of  peer  review  information  is 
required  by  another  law  (such  as 
Medicare  or  a  state  law),  covered 
entities  subject  to  that  law  may  disclose 
protected  health  information  consistent 
with  the  law. 

Comment:  One  commenter  stated  that 
the  requirements  of  this  section  are  in 
conflict  with  Medicare  contractor 
current  practices,  as  defined  by  the 
HCFA  Office  of  General  Counsel  and 
suggested  that  the  final  ride  include 
more  specific  guidelines. 

Response:  Because  the  commenter 
failed  to  indicate  the  nature  of  these 
conflicts,  we  are  unable  to  respond. 

Comment:  One  commenter  stated  that 
the  rule  should  require  rather  than 
permit  disclosure  pursuant  to  court 
orders. 

Response:  Under  the  statutory 
framework  adopted  by  Congress  in 
HIPAA,  a  presumption  is  established 
that  the  data  contained  in  an 
individual's  medical  record  belongs  to 
the  individual  and  must  be  protected 
from  disclosiu^  to  third  parties.  The 
only  instance  in  which  covered  entities 
holding  that  information  must  disclose 
it  is  if  the  individual  requests  access  to 
the  information  himself  or  herself  In 
the  final  rule  (as  in  the  proposed  rule), 
covered  entities  may  use  or  disclose 
protected  health  information  under 
certain  enumerated  circumstances,  but 
are  not  required  to  do  so.  We  do  not 
believe  that  this  basic  principle  should 
be  compromised  merely  because  a  court 
order  has  been  issued.  Consistent  with 
this  principle,  we  provide  covered 
entities  with  the  flexibility  to  deal  with 
circumstances  in  which  the  covered 
entity  may  have  valid  reasons  for 
declining  to  release  the  protected  health 
information  without  violating  this 
regulation. 

Comment:  One  commenter  noted  that 
in  some  states,  public  health  records  are 
not  subject  to  discovery,  and  that  the 


proposed  rule  would  not  permit 
disclosure  of  protected  health 
information  pursuant  to  court  order  or 
subpoena  if  the  disclosure  is  not 
allowed  by  state  law.  The  commenter 
requested  clarification  as  to  whether  a 
subpoena  in  a  federal  civil  action  would 
require  disclosure  if  a  state  law 
prohibiting  the  release  of  public  health 
records  existed. 

Response:  As  explained  above,  the 
final  rule  permits,  but  does  not  require, 
disclosure  of  protected  health 
information  pursuant  to  a  court  order. 
Under  the  applicable  preemption 
provisions  of  HIPAA,  state  laws  relating 
to  the  privacy  of  medical  information 
that  are  more  stringent  than  the  federal 
rules  are  not  preempted.  To  the  extent 
that  an  applicable  state  law  precludes 
disclosure  of  protected  health 
information  that  would  otherwise  be 
permitted  under  the  final  rule,  state  law 
governs. 

Comment:  A  number  of  commenters 
expressed  concern  that  the  proposed 
rule  would  negatively  impact  state  and 
federal  benefits  programs,  particularly 
social  secm-ity  and  workers' 
compensation.  One  commenter 
requested  that  the  final  rule  remove  any 
possible  ambiguity  about  application  of 
the  rule  to  the  Social  Security 
Administration's  (SSA)  evidence 
requests  by  permitting  disclosure  to  all 
administrative  level  of  benefit  programs. 
In  addition,  several  commenters  stated 
that  requiring  SSA  or  states  to  provide 
the  covered  entity  holding  the  protected 
health  information  with  an  individual's 
consent  before  it  could  disclose  the 
information  would  create  a  huge 
administrative  and  paperwork  burden 
with  no  added  value  to  the  individua' 
In  addition,  several  other  commenters 
indicated  that  states  that  make  disability 
determinations  for  SSA  also  support 
special  accommodation  for  SSA's 
determination  process.  They  expressed 
concern  that  providers  will  narrowly 
interpret  the  HIPAA  requirements, 
resulting  in  significant  increases  in 
processing  time  and  program  costs  for 
obtaining  medical  evidence  (especially 
purchased  consultative  examinations 
when  evidence  of  record  cannot  be 
obtained).  A  few  commenters  were 
especially  concerned  about  the  impact 
on  states  and  SSA  if  the  final  rule  were 
to  eliminate  the  NPRM's  provision  for  a 
broad  consent  for  "all  evidence  from  all 
sources." 

Some  commenters  also  note  that  it 
would  be  inappropriate  for  a  provider  to 
make  a  minimum  necessary 
determination  in  response  to  a  request 
from  SSA  because  the  provider  usually 
will  not  know  the  legal  parameters  of 
SSA's  programs,  or  have  access  to  the 
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individual's  other  sources  of  evidence. 
In  addition,  one  commenter  urged  the 
Secretarv'  to  be  sensitive  to  these 
concerns  about  delay  and  other  negative 
impacts  on  the  timely  determination  of 
disabilitv  by  SSA  for  mentally  impaired 
individuals. 

Response:  Under  the  final  rule, 
covered  entities  may  disclose  protected 
health  information  pursuant  to  an 
administrative  order  so  the  flow  of 
protected  health  information  from 
covered  entities  to  SSA  and  the  states 
should  not  be  disrupted. 

Although  some  commenters  urged 
that  special  rules  should  be  included  for 
state  and  federal  agencies  that  need 
protected  health  information,  the 
Secretarv  rejects  that  suggestion 
because,  wherever  possible,  the  public 
and  the  private  sectors  should  operate 
under  the  same  rules  regarding  the 
disclosure  of  health  information.  To  the 
e.xtent  the  activities  of  SSA  constitute  an 
actual  administrative  tribunal,  covered 
entities  must  follow  the  requirements  of 
§  164.512(e).  if  they  wish  to  disclose 
protected  health  information  to  SSA  in 
those  circumstances.  Not  all 
administrative  inquiries  are 
administrative  tribunals,  however.  If 
SSA's  request  for  protected  health 
information  comes  within  another 
category  of  permissible  exemptions,  a 
covered  entity,  following  the 
requirements  of  the  applicable  section, 
may  disclose  the  information  to  SSA 
For  example,  if  SSA  seeks  information 
for  purposes  of  health  oversight,  a 
covered  entity  that  wishes  to  disclose 
the  information  to  SSA  may  do  so  under 
§  164.512(d)  and  not  §  164.'512(e).  If  the 
disclosure  does  not  come  within  one  of 
the  other  permissible  disclosures  would 
a  covered  entity  need  to  meet  the 
requirements  of  §  164.512(e).  If  the  SSA 
request  does  not  come  within  another 
permissible  disclosure,  the  agency  will 
be  treated  like  anyone  else  under  the 
rules. 

The  Secretary  recognizes  that  even 
under  current  circumstances, 
professional  medical  records  personnel 
do  not  always  respond  unquestioninglv 
to  an  agency's  request  for  health 
information.  During  the  fact  finding 
process,  professionals  charged  with 
managing  provider  response  to  requests 
for  protected  health  information 
indicated  to  us  that  when  an  agency's 
request  for  protected  health  information 
is  over  broad,  the  medical  records 
professional  will  contact  the  agency  and 
negotiate  a  more  limited  request.  In 
balancing  the  interests  of  individuals 
against  the  need  of  governmental 
entities  to  receive  protected  health 
information,  we  think  that  applying  the 
minimum  necessarv  standard  is 


appropriate  and  that  covered  entities 
should  be  responsible  for  ensuring  that 
they  disclose  only  that  protected  health 
information  that  is  necessary  to  achieve 
the  purpose  for  which  the  information 
is  sought. 

Comment:  In  a  similar  vein,  one 
commenter  expressed  concern  that  the 
proposed  rule  would  adversely  affect 
the  informal  administrative  process 
usuallv  followed  in  processing  workers' 
compensation  claims.  Using  formal 
discovery  is  not  always  possible, 
because  some  programs  do  not  permit  it. 
The  commenter  urged  that  the  final  rule 
must  permit  administrative  agencies, 
employers,  and  workers'  compensation 
carriers  to  use  less  formal  means  to 
tibtain  relevant  medical  evidence  while 
the  matter  is  pending  before  the  agency. 
This  commenter  asked  that  the  rule  be 
revised  to  permit  covered  entities  to 
disclose  protected  health  information 
without  authorization  for  purposes  of 
federal  or  state  benefits  determinations 
at  all  levels  of  processing,  from  the 
initial  application  through  continuing 
disability  reviews. 

Response:  If  the  disclosure  is  required 
by  a  law  relating  to  workers' 
compensation,  a  covered  entity  may 
disclose  protecied  health  information  as 
authorized  by  and  to  the  extent 
necessary  to  comply  with  that  law 
under  §  164.512(1).  If  the  request  for 
protected  health  information  in 
connection  with  a  workers' 
compensation  claim  is  part  of  an 
administrative  proceeding,  a  covered 
entity  must  meet  the  requirements  set 
forth  in  §  164.512(e).  and  discussed 
above,  before  disclosing  the 
information.  As  noted,  one  permissible 
manner  by  which  a  covered  entity  may 
disclose  protected  health  information 
under  *»  164.512(e)  is  if  the  party  seeking 
the  disclosure  makes  reasonable  efforts 
to  provide  notice  to  the  individual  as 
required  bv  this  provision.  Under  this 
method,  the  less  formal  process  noted 
bv  the  commenter  would  not  be 
disturbed.  Covered  entity  may  disclose 
protected  health  information  in 
response  to  other  types  of  requests  only 
as  permitted  by  this  regulation. 

Section  164. 5121  f) — Disclosures  for  Law 
Enforcement  Purposes 

General  Comments  on  Proposed 
§164.510(0 

Comment:  Some  commenters  argued 
that  current  law  enforcement  use  of 
protected  health  information  was 
legitimate  and  important.  These 
commenters  cited  examples  of 
investigations  and  prosecutions  for 
which  protected  health  information  is 
needed,  from  white  collar  insurance 


fraud  to  violent  assault,  to  provide 
incriminating  evidence  or  to  exonerate  a 
suspect,  to  determine  what  charges  are 
warranted  and  for  bail  decisions.  For 
example,  one  commenter  argued  that 
disclosure  of  protected  health 
information  for  law  enforcement 
purposes  should  be  exempt  from  the 
rule,  because  the  proposed  regulation 
would  hamper  Drug  Enforcement 
Administration  investigations.  A  few 
commenters  argued  that  effective  law 
enforcement  requires  e^ly  access  to  as 
much  information  as  possible,  to  rule 
out  suspects,  assess  severity  of  criminal 
acts,  and  for  other  purposes.  A  few 
commenters  noted  the  difficulties 
criminal  investigators  and  prosecutors 
face  when  fighting  complex  criminal 
schemes.  In  general,  these  commenters 
argued  that  all  disclosures  of  protected 
health  information  to  law  enforcement 
should  be  allowed,  or  for  elimination  of 
the  process  requirements  proposed  in 

§164. 510(f)(1)- 

Response:  The  importance  and 
legitimacy  of  law  enforcement  activities 
are  beyond  question,  cuid  they  are  not  at 
issue  in  this  regulation.  We  permit 
disclosure  of  protected  health 
information  to  law  enforcement  officials 
without  authorization  in  some 
situations  precisely  because  of  the 
importance  of  these  activities  to  public 
safety.  At  the  same  time,  individuals' 
privacy  interests  also  are  important  and 
legitimate.  As  with  all  the  other 
disclosures  of  protected  health 
information  permitted  under  this 
regulation,  the  rules  we  impose  attempt 
to  balance  competing  and  legitimate    . 
interests. 

Comment:  Law  enforcement 
representatives  stated  that  law 
enforcement  agencies  had  a  good  track 
record  of  protecting  patient  privacy  and 
that  additional  restrictions  on  their 
access  and  use  of  information  were  not 
warranted.  Some  commenters  argued 
that  no  new  limitations  on  law 
enforcement  access  to  protected  health 
information  were  necessary,  because 
sufficient  safeguards  exist  in  state  and 
federal  laws  to  prevent  inappropriate 
disclosure  of  protected  health 
information  by  law  enforcement. 

Response:  Disclosure  of  protected 
health  information  by  law  enforcement 
is  not  at  issue  in  this  regulation.  Law 
enforcement  access  to  protected  health 
information  in  the  first  instance,  absent 
any  re-disclosure  by  law  enforcement, 
impinges  on  individuals'  privacy 
interests  and  must  therefore  be  justified 
by  a  public  purpose  that  outweighs 
individuals'  privacy  interests. 

We  do  not  agree  that  sufficient 
safeguards  already  exist  in  this  area.  We 
are  not  aware  of,  and  the  comments  did 
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not  provide,  evidence  of  a  miTiimnni  set 
of  protections  for  individuals  relating  to 
access  by  law  enforcement  to  their 
protected  health  information.  Federal 
and  state  laws  in  this  area  vary 
considerably,  as  they  do  for  other  areas 
addressed  in  this  final  rule.  The  need 
for  standards  in  this  area  is  no  less 
critical  than  in  the  other  areas  addressed 
by  this  rule. 

Comment:  Many  commenters  argued 
that  no  disclosures  of  protected  health 
information  should  be  made  to  law 
enforcement  (absent  authorization) 
without  a  warrant  issued  by  a  judicial 
officer  after  a  finding  of  probable  cause. 
Others  argued  that  a  warrant  or 
subpoena  should  be  required  prior  to 
disclosure  of  protected  health 
information  unless  the  disclosure  is  for 
the  purposes  of  identifying  a  suspect, 
fugitive,  material  witness,  or  missing 
persons,  as  described  in  proposed 
§  164, 510(f)(2).  Some  commenters 
argued  that  judicial  review  prior  to 
release  of  protected  health  information 
to  law  enforcement  should  be  required 
absent  the  exigent  and  urgent 
circumstances  identified  in  the  NPRM 
in  §  164.510(f)(3)  and  (5),  or  absent  "a 
compelUng  need"  or  similar 
circumstances. 

Response:  In  the  final  rule,  we 
attempt  to  match  the  level  of  procedural 
protection  for  privacy  required  by  this 
rule  with  the  nature  of  the  law 
enforcement  need  for  access,  the 
existence  of  other  procediual 
protections,  and  individuals'  privacy 
interests.  Where  other  rules  afready 
impose  procedural  protections,  this  rule 
generally  relies  on  those  protections 
rather  than  imposing  new  ones.  Thus, 
where  access  to  protected  health 
information  is  granted  after  review  by 
an  independent  judicial  officer  (such  as 
a  court  order  or  court-ordered  warrant, 
or  a  subpoena  or  summons  issued  by  a 
judicial  officer),  no  further  requirements 
are  necessary.  Similarly,  because 
information  disclosed  to  a  grand  jury  is 
vital  to  law  enforcement  purposes  and 
is  covered  by  secrecy  protection,  this 
rule  allows  disclosure  with  no  further 
process. 

We  set  somewhat  stricter  standards 
for  disclosure  of  protected  health 
information  pursuant  to  administrative 
process,  such  as  administrative 
subpoenas,  summonses,  and  civil  or 
authorized  investigative  demands.  In 
these  cases,  the  level  of  existing 
procedural  protections  is  lower  than  for 
judicially-approved  or  grand  jury 
disclosures.  We  therefore  require  a 
greater  showing,  specifically,  the  three- 
part  test  described  in  §  164.512(f)(l)(ii). 
before  the  covered  entity  is  permitted  to 
release  protected  health  information. 


Where  the  information  to  be  disclosed  is 
about  the  victim  of  a  crime,  privacy 
interests  are  heightened  and  we  require 
the  victim's  agreement  prior  to 
disclosure  in  most  instances. 

In  the  limited  circumstances  where 
law  enforcement  interests  are 
heightened,  we  allow  disclosure  of 
protected  health  information  without 
prior  legal  process  or  agreement,  but  we 
impose  procedural  protections  such  as 
limits  on  the  information  that  may 
lawfully  be  disclosed,  limits  on  the 
circimistances  in  which  the  information 
may  be  disclosed,  and  requirements  for 
verifying  the  identity  and  authority  of 
the  person  requesting  the  disclosures. 
For  example,  in  some  cases  law 
enforcement  officials  may  seek  limited 
but  focused  information  needed  to 
obtain  a  warrant.  A  witness  to  a 
shooting  may  know  the  time  of  the 
incident  and  the  fact  that  the  perpetrator 
was  shot  in  the  left  arm,  but  not  the 
identity  of  the  perpetrator.  Law 
enforcement  would  then  have  a 
legitimate  need  to  ask  local  emergency 
rooms  whether  anyone  had  presented 
with  a  bullet  wound  to  the  left  arm  near 
the  time  of  the  incident.  Law 
enforcement  may  not  have  sufficient 
information  to  obtain  a  warrant,  but 
instead  would  be  seeking  such 
information.  In  such  cases,  when  only 
limited  identifying  information  is 
disclosed  and  the  purpose  is  solely  to 
ascertain  the  identity  of  a  person,  the 
invasion  of  privacy  would  be 
outweighed  by  the  public  interest.  For 
such  circumstances,  we  allow 
disclosure  of  protected  health 
information  in  response  to  a  law 
enforcement  inquiry  where  law 
enforcement  is  seeking  to  identify  a 
suspect,  fugitive,  material  witness,  or 
missing  person,  but  allow  only 
disclosure  of  a  limited  list  of 
information. 

Similarly,  it  is  in  the  public  interest 
to  allow  covered  entities  to  take 
appropriate  steps  to  protect  the  integrity 
and  safety  of  their  operations.  Therefore, 
we  permit  covered  entities  on  their  own 
initiative  to  disclose  to  law  enforcement 
officials  protected  health  information 
for  this  purpose.  However,  we  limit 
such  disclosures  to  protected  health 
information  that  the  covered  entity 
believes  in  good  faith  constitutes 
evidence  of  criminal  conduct  that 
occurred  on  the  premises  of  the  covered 
entity. 

We  shape  the  rule's  provisions  with 
respect  to  law  enforcement  according  to 
the  limited  scope  of  our  regulatory 
authority  under  HIPAA.  which  applies 
only  to  the  covered  entities  and  not  to 
law  enforcement  officials.  We  believe 
the  rule  sets  the  correct  standards  for 


when  an  exception  to  the  rule  of  non- 
disclosure is  appropriate  for  law 
enforcement  purposes.  There  may  be 
advantages,  however,  to  legislation  that 
applies  the  appropriate  standards 
directly  to  judicial  officers,  prosecutors 
in  grand  juries,  and  to  those  making 
administrative  or  other  requests  for 
protected  health  information,  rather 
than  to  covered  entities.  These 
advantages  could  include  measures  to 
hold  officials  accountable  if  they  seek  or 
receive  protected  health  information 
contrary  to  the  legal  standard.  In 
Congressional  consideration  of  law 
enforcement  access,  there  have  also 
been  useful  discussions  of  other  topics, 
such  as  limits  on  re-use  of  protected 
health  information  gathered  in  the 
course  of  health  oversight  activities.  The 
limitations  on  our  regulatory  authority 
provide  additional  reason  to  support 
comprehensive  medical  privacy 
legislation. 

Comment:  A  few  commenters  cited 
existing  sanctions  for  law  enforcement 
officials  who  violate  the  rights  of 
individuals  in  obtaining  evidence, 
ranging  from  suppression  of  that 
evidence  to  monetary  penalties,  and 
argued  that  such  sanctions  are  sufficient 
to  protect  patients'  privacy  interests. 

Response:  After-the-fact  sanctions  are 
important,  but  they  are  effective  only 
when  coupled  with  laws  that  establish 
the  ground  rules  for  appropriate 
behavior.  That  is.  a  sanction  applies 
only  where  some  other  rule  has  been 
violated.  This  regulation  sets  such  basic 
ground  rules.  Further,  under  the  HIPAA 
statutory  authority,  we  cannot  impose 
sanctions  on  law  enforcement  officials 
or  require  suppression  of  evidence.  We 
must  therefore  rely  on  rules  that 
regulate  disclosure  of  protected  health 
information  by  covered  entities  in  the 
first  instance. 

Comment:  Several  commenters  argued 
that  disclosure  of  protected  health 
information  under  §  164.510(f)  should 
be  mandatory,  not  just  permitted.  Others 
argued  that  we  should  mandate 
disclosure  of  protected  health 
information  in  response  to  Inspector 
General  subpoenas.  A  few  conunenters 
argued  that  we  should  require  all 
covered  entities  to  include  disclosure  of 
protected  health  information  to  law- 
enforcement  in  their  required  notice  of 
privacy  practices. 

Response:  The  purpose  of  this 
regulation  is  to  protect  individuals' 
privacy  interests,  consistent  with  other 
important  public  activities.  Other  laws 
set  the  rules  governing  those  public 
activities,  including  when  health 
information  is  necessary  for  their 
effective  operation.  See  discussion  of 
§  164.512(a). 
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Comment:  Some  commenters 
questioned  whether  the  Secretary  had 
statutory  authority  to  directly  or 
indirectly  impose  new  procedural  or 
substantive  requirements  on  otherwise 
lawful  legal  process  issued  under 
existing  federal  and  state  rules.  They 
argued  that,  while  the  provisions  are 
imposed  on  "covered  entities."  the  rule 
would  result  in  law  enforcement 
officials  being  compelled  to  modif\' 
current  practices  to  harmonize  them 
with  the  requirements  this  rule  imposes 
on  covered  entities.  A  number  of  state 
law  enforcement  agencies  argued  that 
the  rule  would  place  new  burdens  on 
state  administrative  subpoenas  and 
requests  that  are  intrusive  in  state 
functions.  At  least  one  commenter 
argued  that  the  requirement  for  prior 
process  places  uru'easonable  restrictions 
on  the  right  of  the  states  to  regulate  law 
enforcement  activities. 

Response:  This  rule  regulates  the 
abilit\'  of  health  care  clearinghouses, 
health  plans,  and  covered  health  care 
providers  to  use  and  disclose  health 
information.  It  does  not  regulate  the 
behavior  of  law  enforcement  officials  or 
the  courts,  nor  does  it  prevent  states 
from  regulating  law  enforcement 
officials.  All  regulations  have  some 
effects  on  entities  that  are  not  directly 
regulated.  We  have  considered  those 
effects  in  this  instance  and  have 
determined  that  the  provisions  of  the 
rule  are  necessary  to  protect  the  privacy 
of  individuals. 

Comment:  One  commenter  argued 
that  state  licensing  boards  should  be 
exempt  from  restrictions  placed  on  law 
enforcement  officials,  because  state 
licensing  and  law  enforcement  are 
different  activities. 

Response:  Each  state's  law  determines 
what  authorities  are  granted  to  state 
licensing  boards.  Because  state  laws 
differ  in  this  regard,  we  cannot  make  a 
blanket  determination  that  state 
licensing  officials  are  or  are  not  law 
enforcement  officials  under  this 
regulation.  We  note,  however,  that  the 
oversight  of  licensed  providers  generally 
is  included  as  a  health  oversight  activitv 
at  §  164.512(d). 

Relationship  to  Existing  Rules  and 
Practices 

Comment:  Many  commenters 
expressed  concern  that  the  proposed 
rule  would  have  expanded  current  law 
enforcement  access  to  protected  health 
information.  Many  commenters  said 
that  the  NPRM  would  have  weeikened 
their  ciurent  privacy  practices  with 
respect  to  law  enforcement  access  to 
health  records.  For  example,  some  of  the 
commenters  arguing  that  a  warrant  or 
subpoena  should  be  required  prior  to 


disclosure  of  protected  health 
information  unless  the  disclosure  is  for 
the  purposes  of  identifying  a  suspect, 
fugitive,  material  witness,  or  missing 
persons,  did  so  because  they  believed 
that  such  a  rule  would  be  consistent 
with  current  state  law  practices. 

Response:  This  regulation  does  not 
expand  current  law  enforcement  access 
to  protected  health  information.  We  do 
not  mandate  any  disclosures  of 
protected  health  information  to  law 
enforcement  officials,  nor  do  we  make 
lawful  any  disclosures  of  protected 
health  information  which  are  unlawful 
under  other  rules  and  regulations. 
Similarly,  this  regulation  does  not 
describe  a  set  of  "best  practices." 
Nothing  in  this  regulation  should  cause 
d  covered  entity  to  change  practices  that 
are  more  protective  of  privacy  than  the 
floor  of  protections  provided  in  this 
regulation. 

This  regulation  sets  forth  the 
minimum  practices  which  a  covered 
entity  must  undertake  in  order  to  avoid 
sanctions  under  the  HIPAA.  We  expect 
and  encourage  covered  entities  to 
exercise  their  judgment  and  professional 
ethics  in  using  and  disclosing  health 
information,  and  to  continue  any 
current  practices  that  provide  privacy' 
protections  greater  than  those  mandated 
in  this  regulation. 

Comment:  Many  commenters  asserted 
that,  today,  consent  or  judicial  review 
always  is  required  prior  to  release  of 
protected  health  information  to  law 
enforcement;  therefore,  they  said  that 
the  proposed  rule  would  have  lessened 
existing  privacy  protections. 

Response:  In  many  situations  today, 
law  enforc:ement  officials  lawfully 
obtain  health  information  absent  any 
prior  legal  process  and  absent  exigent 
circumstances  The  comments  we 
received  on  the  NPRM,  both  from  law- 
enforcement  and  consumer  advocacy 
groups,  describe  many  such  situations. 
Moreover,  this  rule  sets  forth  minimum 
privacy  protections  and  does  not 
preempt  more  stringent,  pre-existing 
standards. 

Comment:  Some  commenters  argued 
that  health  records  should  be  entitled  to 
at  least  as  much  protection  as  cable 
subscription  records  and  video  rental 
records. 

Response:  We  agree.  The  Secretar>'.  in 
presenting  her  initial  recommendations 
on  the  protection  of  health  information 
to  the  Congress  in  1997,  stated  that. 
"When  Congress  looked  at  the  privacy 
threats  to  our  credit  records,  our  video 
records,  and  our  motor  vehicle  records, 
it  acted  quickly  to  protect  them.  It  is 
time  to  do  the  same  with  our  health  care 
records'  (Testimony  of  Donna  E. 
Shalala.  Secretary.  U.  S.  Department  of 


Health  and  Human  Services,  before  the 
Senate  Committee  on  Labor  &  Human 
Resoiuces.  September  11,  1997).   • 
However,  the  limited  jurisdiction 
conferred  on  us  by  the  HIPAA  does  not 
allow  us  to  impose  such  restrictions  on 
law  enforcement  officials  or  the  courts. 

Comment:  At  least  one  commenter 
argued  that  the  regulation  should  allow 
current  routine  uses  for  law 
enforcement  under  the  Privacy  Act. 

Response:  This  issue  is  discussed  in 
the  'Relationship  to  Other  Federal 
Laws"  preamble  discussion  of  the 
Privacy  Act. 

Comment:  A  few  commenters 
expressed  concern  that  people  will  8be 
less  likely  to  provide  protected  health 
information  for  public  health  purposes 
if  they  fear  the  information  could  be 
used  for  law  enforcement  purposes. 

Response:  This  regulation  does  not 
affect  law  enforcement  access  to  records 
held  by  public  health  authorities,  nor 
does  it  expand  current  law  enforcement 
access  to  records  held  by  covered 
entities.  These  agencies  are  for  the  most 
part  not  covered  entities  under  HIPAA. 
Therefore,  this  regulation  should  not 
reduce  current  cooperation  with  public 
health  efforts. 

Relationship  to  Other  Provisions  of  This 
Regulation 

Comment:  Several  commenters 
pointed  out  an  unintended  interaction 
between  proposed  §§  164.510(fl  and 
164.510(n).  Because  proposed 
§  164.510{n),  allowing  disclosures 
mandated  by  other  laws,  applied  only  if 
the  disclosure  would  not  fall  into  one  of 
the  categories  of  disclosures  provided 
for  in  §  164.510  {b)-(ni).  disclosures  of 
protected  health  information  mandated 
for  law  enforcement  purposes  by  other 
law  would  have  been  preempted. 

Response:  We  agree,  and  in  the  final 
rule  we  address  this  unintended 
interaction.  It  is  not  our  intent  to 
preempt  these  laws.  To  clarify  the 
interaction  between  these  provisions,  in 
the  final  rule  we  have  specifically  added 
language  to  the  paragraph  addressing 
disclosures  for  law  enforcement  that 
permits  covered  entities  to  comply  with 
legal  mandates,  and  have  included  a 
specific  cross  reference  in  the  provision 
of  the  final  rule  that  permits  covered 
entities  to  make  other  disclosures 
required  by  law.  See  §  164.512(a). 

Comment:  Several  commenters  argued 
that,  when  a  victim  of  abuse  or  of  a 
crime  has  requested  restrictions  on 
disclosiu^,  the  restrictions  should  be 
communicated  to  any  law  enforcement 
officials  who  receive  that  protected 
health  information. 

Response:  We  do  not  have  the 
authority  to  regulate  law  enforcement 


use  and  disclosure  of  protected  health 
information,  and  therefore  we  could  not 
enforce  any  such  restrictions 
communicated  to  law  enforcement 
officials.  For  this  reason,  we  determined 
that  the  benefits  to  be  gained  from 
requiring  communication  of  restrictions 
would  not  outweigh  the  burdens  such  a 
requirement  would  place  on  covered 
entities.  We  expect  that  professional 
ethics  will  guide  health  care  providers' 
communications  to  law  enforcement 
officials  about  the  welfare  of  victims  of 
abuse  or  other  crime. 

Comment:  Some  conunenters  argued 
against  imposing  the  "minimiun 
necessary"  requirement  on  disclosure  of 
protected  health  information  to  law 
enforcement  officials.  Some  law 
enforcement  conunenters  expressed 
concern  that  the  "minimum  necessary" 
test  could  be  "manipulated"  by  a 
covered  entity  that  wished  to  withhold 
relevant  evidence.  A  number  of  covered 
entities  complained  that  they  were  ill- 
equipped  to  substitute  their  judgment 
for  that  of  law  enforcement  for  what  was 
the  minimum  amount  necessary,  and 
they  also  argued  that  the  burden  of 
determining  the  "minimum 
necessary'information  should  be 
transferred  to  law  enforcement  agencies. 
Some  commenters  argued  that  imposing 
such  "uninformed"  discretion  on 
covered  entities  would  delay  or  thwart 
legitimate  investigations,  and  would 
result  in  withholding  information  that 
might  exculpate  an  individual  or  might 
be  necessary  to  present  a  defendant's 
case.  One  comment  suggested  that 
covered  entities  have  "immunity"  for 
providing  too  much  information  to  law 
enforcement. 

Response:  The  "minimum  necessary" 
standard  is  discussed  at  §  164.514. 

Comment:  A  few  commenters  asked 
us  to  clarify  when  a  disclosure  is  for  a 
"Judicial  or  Administrative  Proceeding" 
and  when  it  is  for  "Law  Enforcement" 
purposes. 

Response:  In  the  final  rule  we  have 
clarified  that  §  164.512(e)  relating  to 
disclosures  for  judicial  or  administrative 
proceedings  does  not  supersede  the 
authority  of  a  covered  entity  to  make 
disclosures  under  other  provisions  of 
the  rule. 

Use  of  Protected  Health  Information 
After  Disclosure  to  Law  Enforcement 

Comment:  Many  commenters 
recommended  that  we  restrict  law 
enforcement  officials'  re-use  and  re- 
disclosure  of  protected  health 
information.  Some  commenters  asked  us 
to  impose  such  restrictions,  while  other 
commenters  noted  that  the  need  for 
such  restrictions  underscores  the  need 
for  legislation.  Another  argued  for 


judicial  review  prior  to  release  of 
protected  health  information  to  law 
enforcement  because  tliis  regulation 
caimot  limit  further  uses  or  disclosures 
of  protected  health  information  once  it 
is  in  the  hands  of  law  enforcement 
agencies. 

Response:  We  agree  that  there  are 
advantages  to  legislation  that  imposes 
appropriate  restrictions  directly  on  the 
re-use  and  re-disclosure  of  protected 
health  information  by  many  persons 
who  may  lawfully  receive  protected 
health  information  imder  this 
regulation,  but  whom  we  caimot 
regulate  under  the  HIPAA  legislative 
authority,  including  law  enforcement 
agencies. 

Comment:  A  few  commenters 
expressed  concern  that  protected  health 
information  about  persons  who  are  not 
suspects  may  be  used  in  coiul  and 
thereby  become  public  knowledge. 
These  commenters  lu-ged  us  to  take 
steps  to  minimize  or  prevent  such 
protected  health  information  from 
becoming  part  of  the  public  record. 

Response:  We  agree  that  individuals 
shoiUd  be  protected  from  unnecessary 
public  disclosure  of  health  information 
about  them.  However,  we  do  not  have 
the  statutory  authority  in  this  regulation 
to  require  courts  to  impose  protective 
orders.  To  the  extent  possible  within  the 
HIPAA  statutory  authority,  we  address 
this  problem  in  §  164.512(e).  Judicial 
and  Administrative  Proceedings. 

Comment:  Some  commenters  argued 
that  evidence  obtained  in  violation  of 
the  regulation  should  be  inadmissible  at 
trial. 

Response:  In  this  regulation,  we  do 
not  have  the  authority  to  regulate  the 
courts.  We  can  neither  require  nor 
prohibit  courts  from  excluding  evidence 
obtain  in  violation  of  this  regulation. 

Comments  Regarding  Proposed 
§  164.510(f)(1),  Disclosures  to  Law 
Enforcement  Pursuant  to  Process 

Conunents  Supporting  or  Opposing  a 
Requirement  of  Consent  or  Court  Order 

Comment:  Some  commenters  argued 
that  a  rule  that  required  a  coiul  order  for 
every  instance  that  law  enforcement 
sought  protected  health  information 
would  impose  substantial  financial  and 
administrative  burdens  on  federal  and 
state  law  enforcement  and  courts.  Other 
commenters  argued  that  imposing  a  new 
requirement  of  prior  judicial  process 
would  compromise  the  time-sensitive 
nature  of  many  investigations. 

Response:  We  do  not  impose  such  a 
requirement  in  this  regulation. 

Comment:  Many  commenters  argued 
that  proposed  §  164.510(f)(1)  would 
have  given  law  enforcement  officials  the 


choice  of  obtaining  records  with  or 
without  a  court  order,  and  that  law 
enforcement  'will  choose  the  least 
restrictive  means  of  obtaining  records, 
those  that  do  not  require  review  by  a 
judge  or  a  prosecutor."  Several 
commenters  argued  that  this  provision 
would  have  provided  the  illusion  of 
barriers — but  no  real  barriers — to  law 
enforcement  access  to  protected  health 
information.  A  few  argued  that  this 
provision  would  have  allowed  law 
enforcement  to  regulate  itself. 

Response:  We  agree  with  commenters 
that,  in  some  cases,  a  law  enforcement 
official  may  have  discretion  to  seek 
health  information  under  more  than  one 
legal  avenue.  Allowing  a  choice  in  these 
circiunstances  does  not  mean  an 
absence  of  reed  limits.  Where  law- 
enforcement  officials  choose  to  obtain 
protected  health  information  through 
administrative  process,  they  must  meet 
the  three-part  test  required  by  this 
regulation. 

Comment:  At  least  one  commenter 
argued  for  judicial  review  prior  to 
disclosure  of  health  information  because 
the  rule  will  become  the  'de  facto  " 
standard  for  release  of  protected  health 
information. 

Response:  We  do  not  intend  for  this 
regulation  to  become  the  "de  facto" 
standard  for  release  of  protected  health 
information.  Nothing  in  this  regulation 
limits  the  ability  of  states  and  other 
goveriunental  authorities  to  impose 
stricter  requirements  on  law 
enforcement  access  to  protected  health 
information.  Similarly,  we  do  not  limit 
the  ability  of  covered  entities  to  adopt 
stricter  policies  for  disclosure  of 
protected  health  information  not 
mandated  by  other  laws. 

Comment:  A  few  commenters 
expressed  concern  that  proposed 
§  164.510(f)(1)  would  have 
overbiu-dened  the  judicial  system. 

Response:  The  comments  did  not 
provide  any  factual  basis  for  evaluating 
this  concern. 

Comment:  Some  commenters  argued 
that,  while  a  court  order  should  be 
required,  the  standard  of  proof  should 
be  something  other  than  "probable 
cause."  For  example,  one  commenter 
argued  that  the  court  should  apply  the 
three-part  test  proposed  in 
§  164.510(f)(l)(i)(C).  Another  commenter 
suggested  a  three-part  test:  The 
information  is  necessary,  the  need 
cannot  be  met  with  non-identifiable 
information,  and  the  need  of  law- 
enforcement  outweighs  the  privacy 
interest  of  the  patient.  Some 
commenters  suggested  that  we  impose  a 
"clear  and  convincing"  standard. 
Another  suggested  that  we  require  clear 
and  convincing  evidence  that:  (1)  The 


82682        Federal  Register /Vol.  65,  No.  250 /Thursday,  December  28,  2000 /Rules  and  Regulations 


information  sought  is  relevant  and 
material  to  a  legitimate  criminal 
investigation;  (2)  the  request  is  as 
specific  and  narrow  as  is  reasonablv 
practicable;  (3)  de-identified 
information,  for  example  coded  records, 
could  not  reasonably  be  used;  (4)  on 
balance,  the  need  for  the  information 
outweighs  the  potential  harm  to  the 
individuals  and  to  patient  care 
generally;  and  (5)  safeguards 
appropriate  to  the  situation  have  been 
considered  and  imposed.  This  comment 
also  suggested  the  following  as  such 
appropriate  safeguard:  granting  only  the 
right  to  inspect  and  take  notes;  allowing 
copving  of  only  certain  portions  of 
records;  prohibiting  removing  records 
from  the  premises;  placing  limits  on 
subsequent  use  and  disclosure;  and 
requiring  return  or  destruction  of  the 
information  at  the  earliest  possible 
time.)  Others  said  the  court  order 
should  impose  a  'minimum  necessary" 
standard. 

Response  We  have  not  revised  the 
regulation  in  response  to  comments 
suggesting  that  we  impose  additional 
standards  relating  to  disclosures  to 
comply  with  court  orders.  Unlike 
administrative  subpoenas,  where  there 
is  no  independent  review  of  the  order, 
court  orders  are  issued  by  an 
independent  judicial  officer,  and  we 
believe  that  covered  entities  should  be 
permitted  under  this  rule  to  comply 
with  them.  Court  orders  are  issued  in  a 
wide  variety  of  cases,  and  we  do  not 
know  what  hardships  might  arise  by 
imposing  standards  that  would  require 
judicial  officers  to  make  specific 
findings  related  to  privacy. 

Comment:  At  least  one  commenter 
argued  that  the  proposed  rule  would 
have  placed  too  much  burden  on 
covered  entities  to  evaluate  whether  to 
release  information  in  response  to  a 
court  order  This  comment  suggested 
that  the  regulation  allow  disclosure  to 
attorneys  for  assessment  of  what  the 
covered  entity  should  release  in 
response  to  a  court  order 

Response:  This  regulation  does  not 
change  current  requirements  on  or 
rights  of  covered  entities  with  respect  to 
court  orders  for  the  release  of  health 
information.  Where  such  disclosures  are 
required  today,  they  continue  to  be 
required  under  this  rule.  Where  other 
law  allows  a  covered  entity  to  challenge 
a  court  order  today,  this  rule  will  not 
reduce  the  ability  of  a  covered  entity  to 
mount  such  a  challenge.  Under 
§  164.514,  a  covered  entity  will  be 
permitted  to  rely  on  the  face  of  a  court 
order  to  meet  this  rules  requirements 
for  verification  of  the  legal  authority  of 
the  request  for  information.  A  covered 
entity  may  disclose  protected  health 


information  to  its  attorneys  as  needed, 
to  perform  health  care  operations, 
including  to  assess  the  covered  entity's 
appropriate  response  to  court  orders. 
See  definiticm  of  "health  care 
operations"  under  §  164.501. 

Comment:  Many  commenters  argued 
that  the  regulation  should  prohibit 
disclosures  of  protected  health 
information  to  law  enforcement  absent 
patient  consent. 

Response:  We  disagree  with  the 
comment  Requiring  consent  prior  to 
any  release  of  protected  health 
information  to  a  law  enforcement 
official  would  unduly  jeopardize  public 
safetv.  Law  enforcement  officials  need 
protected  health  information  for  their 
investigations  in  a  variety  of 
circumstances.  The  medical  condition 
of  a  defendant  could  be  relevant  to 
whether  a  crime  was  committed,  or  to 
the  seriousness  of  a  crime.  The  medical 
condition  of  a  witness  could  be  relevant 
to  the  reliability  of  that  witness.  Health 
information  may  be  needed  from 
emergency  rooms  to  locate  a  fleeing 
prison  escapee  or  (;riminal  suspect  who 
was  injured  and  is  believed  to  have 
stopped  to  seek  medical  care. 

These  and  other  uses  of  medical 
information  are  in  the  public  interest. 
Requiring  the  authorization  of  the 
subject  prior  to  disclosure  c:ould  make 
apprehension  or  conviction  of  some 
criminals  difficult  or  impossible.  In 
many  instances,  it  would  not  be 
possible  to  obtain  such  consent,  for 
e.xample  because  the  subject  of  the 
information  could  not  be  located  in  time 
(or  at  all).  In  other  instances,  the 
covered  entity  may  n(Jt  wish  to 
undertake  the  burden  of  obtaining  the 
consent  Rather  than  an  across-the-board 
consent  requirement,  to  protect 
individuals'  privacy  interests  while  also 
promoting  public  safetv,  we  impose  a 
set  of  procedural  safeguards  (described 
in  more  detail  elsewhere  in  this 
regulation)  that  covered  entities  must 
ensure  are  met  before  disclosing 
protected  health  information  to  law 
enforcement  officials. 

In  most  instances,  such  procedural 
safeguards  consist  of  some  prior  legal 
process,  such  as  a  warrant,  grand  jury 
subpoena,  or  an  administrative 
subpoena  that  meets  a  three-part  test  for 
protecting  privacy  interests.  When  the 
information  to  be  disclosed  is  about  the 
victim  of  a  crime,  privacy  interests  are 
heightened  and  we  require  the  victim's 
agreement  prior  to  disclosure  in  most 
instances  In  the  limited  circumstances 
where  law  enforcement  interests  are 
heightened  and  we  allow  disclosure  of 
protected  health  information  without 
prior  legal  process  or  agreement,  the 
procedural  protections  include  limits  on 


the  information  that  may  lawfully  be 
disclosed,  the  circumstances  in  which 
the  information  may  be  disclosed,  and 
requirements  for  verifying  the  identity 
and  authority  of  the  person  requesting 
the  disclosures. 

We  also  allow  disclosure  of  protected 
health  information  to  law  enforcement 
officials  without  consent  when  other 
law  mandates  the  disclosures.  When 
such  other  law  exists,  another  public 
entity  has  made  the  determination  that 
law  enforcement  interests  outweigh  the 
individual's  privacy  interests  in  the 
situations  described  in  that  other  law. 
and  we  do  not  upset  that  determination 
in  this  regulation. 

Comment:  Several  commenters 
recommended  requiring  that  individuals 
receive  notice  and  opportunity  to 
contest  the  validity  of  legal  process 
under  which  their  protected  health 
information  will  be  disclosed,  prior  to 
disclosure  of  their  records  to  law 
enforcement.  Some  of  these  commenters 
recommended  adding  this  requirement 
to  provisions  proposed  in  the  NPRM, 
while  others  recommended  establishing 
this  requirement  as  part  of  a  new 
requirement  fe-  a  judicial  warrant  prior 
to  all  disclosi     5  of  protected  health 
information  to  law  enforcement.  At  least 
one  of  these  commenters  proposed  an 
exception  to  such  a  notice  requirement 
where  notice  might  lead  to  destruction 
of  the  records. 

Response:  Above  we  discuss  the 
reasons  why  we  believe  it  is 
inappropriate  to  require  consent  or  a 
judicial  order  prior  to  any  release  of 
protected  health  information  to  law- 
enforcement.  Many  of  those  reasons 
apply  here,  and  they  lead  us  not  to 
impose  such  a  notice  requirement. 

Comment:  A  few  commenters 
believed  that  the  proposed  requirements 
in  §  164.510(0(1)  would  hinder 
investigations  under  the  Civil  Rights  for 
Institutionalized  Persons  Act  (CRIPA). 

Response:  We  did  not  intend  that 
provision  to  apply  to  investigations 
under  CRIPA,  and  we  clarify  in  the  final 
rule  that  covered  entities  may  disclose 
protected  health  information  for  such 
investigations  under  the  health 
oversight  provisions  of  this  regulation 
(see  §  164.512(d)  for  further  detail). 

Comments  Suggesting  Changes  to  the 
Proposed  Three-Part  Test 

Comment:  Many  commenters  argued 
for  changes  to  the  proposed  three-part 
test  that  would  maike  the  test  more 
difficult  to  meet.  Many  of  these  lurged 
greater,  but  unspecified,  restrictions. 
Others  argued  that  the  proposed  test 
was  too  stringent,  and  that  it  would 
have  hampered  criminal  investigations 
and  prosecutions.  Some  argued  that  it 
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was  too  difficult  for  law  enforcement  to 
be  specific  at  the  beginning  of  an 
investigation.  Some  argued  that  there 
was  no  need  to  change  current  practices, 
and  they  asked  for  elimination  of  the 
three-part  test  because  it  was  "more 
stringent"  than  current  practices  and 
would  make  protected  health 
information  more  difficult  to  obtain  for 
law  enforcement  purposes.  These 
commenters  urged  elimination  of  the 
three-part  test  so  that  administrative 
bodies  could  continue  current  practices 
without  additional  restrictions.  Some  of 
these  argued  for  elimination  of  the 
three-part  test  for  all  administrative 
subpoenas;  others  argued  for 
elimination  of  the  three-part  test  for 
administrative  subpoenas  from  various 
Inspectors  General  offices.  A  few 
commenters  argued  that  the  provisions 
in  proposed  §  164.51Q(f)(l}  should  be 
eliminated  because  they  would  have 
burdened  criminal  investigations  and 
prosecutions  but  would  have  served  "no 
useful  public  purpose." 

Response:  We  designed  the  proposed 
three-part  test  to  require  proof  that  the 
government's  interest  in  the  health 
information  was  sufficiently  important 
and  sufficiently  focused  to  overcome  the 
individual's  privacy  interest.  If  the  test 
were  weakened  or  eliminated,  the 
individual's  privacy  interest  would  be 
insufficiently  protected.  At  the  same 
time,  if  the  test  were  significantly  more 
difficult  to  meet,  law  enforcement's 
ability  to  protect  the  public  interest 
could  be  unduly  compromised. 

Comment:  At  least  one  comment 
argued  that,  in  the  absence  of  a  judicial 
order,  protected  health  information 
should  be  released  only  pursuant  to 
specific  statutory  authority. 

Response:  It  is  impossible  to  predict 
all  the  facts  and  circumstances,  for 
today  and  into  the  future,  in  which  law 
enforcement's  interest  in  health 
information  outweigh  individuals' 
privacy  interests.  Recognizing  this, 
states  and  other  governments  have  not 
acted  to  list  all  the  instances  in  which 
health  information  should  be  available 
to  law  enforcement  officials.  Rather, 
they  specify  some  such  instances,  and 
rely  on  statutory,  constitutional,  and 
other  limitations  to  place  boundaries  on 
the  activities  of  law  enforcement 
officials.  Since  the  statutory  authority  to 
which  the  commenter  refers  does  not 
often  exist,  many  uses  of  protected 
health  information  that  are  in  the  public 
interest  (described  above  in  more  detail) 
would  not  be  possible  under  such  an 
approach. 

Comment:  At  least  one  commenter,  an 
administrative  agency,  expressed 
concern  that  the  proposed  rule  would 


have  required  its  subpoenas  to  be 
approved  by  a  judicial  officer. 

Response:  This  rule  does  not  require 
judicial  approval  of  administrative 
subpoenas.  Administrative  agencies  can 
avoid  the  need  for  judicial  review  under 
this  regulation  by  issuing  subpoenas  for 
protected  health  information  only  where 
the  three-part  test  has  been  met. 

Comment:  Some  commenters 
suggested  alternative  requirements  for 
law  enforcement  access  to  protected 
health  information.  A  few  suggested 
replacing  the  three-part  test  with  a 
requirement  that  the  request  for 
protected  health  information  from  law- 
enforcement  be  in  writing  and  signed  by 
a  supervisory  official,  and/or  that  the 
request  "provide  enough  information 
about  their  needs  to  allow  application  of 
the  minimum  purpose  rule." 

Response:  A  rule  requiring  only  that 
the  request  for  information  be  in  writing 
and  signed  fails  to  impose  appropriate 
substantive  standards  for  release  of 
health  information.  A  rule  requiring 
only  sufficient  information  for  the 
covered  entity  to  make  a  "minimum 
necessary"  determination  would  leave 
these  decisions  entirely  to  covered 
entities'  discretion.  We  believe  that 
protection  of  individuals'  privacy 
interests  must  start  with  a  minimum 
floor  of  protections  applicable  to  all.  We 
believe  that  while  covered  entities  may 
be  free  to  provide  additional  protections 
(within  the  limits  of  the  law),  they 
should  not  have  the  ability  to  allow 
unjustified  access  to  health  information. 

Comment:  Some  commenters  argued 
that  the  requirement  for  an  unspecified 
"finding"  for  a  court  order  should  be 
removed  from  the  proposed  rule, 
because  it  would  have  been  confusing 
and  would  have  provided  no  guidance 
to  a  court  as  to  what  finding  would  be 
sufficient. 

Response:  We  agree  that  the 
requirement  would  have  been 
confusing,  and  we  delete  this  language 
from  the  final  regulation. 

Comment:  A  few  commenters  argued 
that  the  proposed  three-part  test  should 
not  be  applied  where  existing  federal  or 
state  law  established  a  standard  for 
issuing  administrative  process. 

Response:  It  is  the  content  of  such  a 
standard,  not  its  mere  existence,  that 
determines  whether  the  standard  strikes 
an  appropriate  balance  between 
individuals'  privacy  interests  and  the 
public  interest  in  effective  law 
enforcement  activities.  We  assume  that 
current  authorities  to  issue 
administrative  subpoena  are  all  subject 
to  some  standards.  When  an  existing 
standard  provides  at  least  as  much 
protection  as  the  three-part  test  imposed 
by  this  regulation,  the  existing  standard 


is  not  disturbed  by  this  rule.  When, 
however,  an  existing  standard  for 
issuing  administrative  process  provides 
less  protection,  this  rule  imposes  new 
requirements. 

Comment:  Some  covered  entities  said 
that  they  should  not  have  been  asked  to 
determine  whether  the  proposed  three- 
part  test  has  been  met.  Some  argued  that 
they  were  ill-equipped  to  make  a 
judgment  on  whether  an  administrative 
subpoena  actually  met  the  three-part 
test,  or  that  it  was  unfair  to  place  the 
burden  of  making  such  determinations 
on  covered  entities.  Some  argued  that 
the  burden  should  have  been  on  law- 
enforcement,  and  that  it  was 
inappropriate  to  shift  the  burden  to 
covered  entities.  Other  commenters 
argued  that  the  proposal  would  have 
given  too  much  discretion  to  the  record 
holders  to  withhold  evidence  without 
having  sufficient  expertise  or 
information  on  which  to  make  such 
judgments.  At  least  one  comment  said 
that  this  aspect  of  the  proposal  would 
have  caused  delay  and  expense  in  the 
detection  and  prevention  of  health  care 
fraud.  The  commenter  believed  that  this 
delay  and  expense  could  be  prevented 
by  shifting  to  law  enforcement  and 
health  care  oversight  the  responsibility 
to  determine  whether  standards  ha\e 
been  met. 

-■\t  least  one  commenter 
recommended  eliminating  the  three-part 
test  for  disclosures  of  protected  health 
information  by  small  providers. 

Some  commenters  argued  that 
allowing  covered  entities  to  rely  on  law 
enforcement  representation  that  the 
three-part  test  has  been  met  would 
render  the  test  meaningless. 

Response:  Because  the  statute  does 
not  bring  law  enforcement  officials 
within  the  scope  of  this  regulation,  the 
rule  must  rely  on  covered  entities  to 
implement  standards  that  protect 
individuals'  privacy  interests,  including 
the  three-part  test  for  disclosure 
pursuant  to  administrative  subpoenas. 
To  reduce  the  burden  on  covered 
entities,  we  do  not  require  a  covered 
entity  to  second-guess  representations 
by  law  enforcement  officials  that  the 
three  part  test  has  been  met.  Rather,  we 
allow  covered  entities  to  disclose 
protected  health  information  to  law- 
enforcement  when  the  subpoena  or 
other  administrative  request  indicates 
on  its  face  that  the  three-part  test  has 
been  met,  or  where  a  separate  document 
so  indicates.  Because  we  allow  such 
reliance,  we  do  not  believe  that  it  is 
necessar}'  or  appropriate  to  reduce 
privacy  protections  for  individuals  who 
obtain  care  from  small  health  care 
providers. 
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Comment:  Some  commenters  ask  for 
modification  of  the  three-part  test  to 
include  a  balancing  of  the  interests  of 
law  enforcement  and  the  privacy  of  the 
individual,  pointing  to  such  provisions 
in  the  Leahy-Kermedy  bill. 

Response:  We  agree  with  the 
comment  that  the  balancing  of  these 
interests  is  important  in  this 
circumstance.  We  designed  the 
regulation's  three-part  test  to 
accomplish  that  result. 

Comment:  At  least  one  commenter 
recommended  that  "relevant  and 
material"  be  changed  to  "relevant," 
because  "relevant"  is  a  term  at  the  core 
of  civil  discovery-  rules  and  is  thus  well 
understood,  and  because  it  would  be 
difficult  to  determine  whether 
information  is  "material"  prior  to  seeing 
the  documents.  As  an  alternative,  this 
commenter  suggested  e.xplaining  what 
we  meant  by  "material." 

Response:  Like  the  term  "relevant," 
the  term  "material"  is  commonly  used 
in  legal  standards  and  well  understood 

Comment  .\t  least  one  commenter 
suggested  deleting  the  phrase 
"reasonably  practical"  from  the  second 
prong  of  the  test,  because,  the 
commenter  believed,  it  was  not  clear 
who  would  decide  what  is  "reasonably 
practical"  if  the  law  enforcement  agency 
and  covered  entity  disagreed. 

Response:  We  allow  covered  entities 
to  rely  on  a  representation  on  the  face 
of  the  subpoena  that  the  three-part  test, 
including  the  "reasonably  practical" 
criteria,  is  met.  If  a  covered  entity 
believes  that  a  subpoena  is  not  valid,  it 
may  challenge  that  subpoena  in  court 
just  as  it  may  challenge  any  subpoena 
that  today  it  believes  is  not  lawfully 
issued.  This  is  true  regardless  of  the 
specific  test  that  a  subpoena  must  meet, 
and  is  not  a  function  of  the  "reasonably 
practical"  criteria. 

Comment:  Some  commenters 
requested  elimination  of  the  third  prong 
of  the  test.  One  of  these  commenters 
suggested  that  the  regulation  should 
specify  when  de-identified  information 
could  not  be  used.  Another 
recommended  deleting  the  phrase 
"could  not  reasonably  be  used"  from  the 
third  prong  of  the  test,  because  the 
commenter  believed  it  was  not  clear 
who  would  determine  whether  de- 
identified  information  "could 
reasonably  be  used"  if  the  law 
enforcement  agency  and  covered  entity 
disagreed. 

Response:  We  cannot  anticipate  in 
regulation  all  the  facts  and 
circumstances  surroimding  every  law 
enforcement  activity  today,  or  in  the 
future  as  technologies  change.  Such  a 
rigid  approach  could  not  account  for  the 
variety  of  situations  faced  bv  covered 


entities  and  law  enforcement  officials, 
and  would  become  obsolete  over  time. 
Thus,  we  believe  it  would  not  be 
appropriate  to  specify  when  de- 
identified  information  can  or  cannot  be 
used  to  meet  legitimate  law  enforcement 
needs. 

In  the  final  rule,  we  allow  the  covered 
entity  to  rely  on  a  representation  on  the 
face  of  the  subpoena  (or  similar 
document)  that  the  three-part  test, 
including  the  "could  not  reasonably  be 
used"  criteria,  is  met.  If  a  covered  entity 
believes  that  a  subpoena  is  not  valid,  it 
may  challenge  that  subpoena  in  court 
just  as  it  may  challenge  today  any 
subpoena  that  it  believes  is  not  lawfully 
issued.  This  is  true  regardless  of  the 
specific  test  that  a  subpoena  must  meet, 
and  it  is  not  a  function  of  the  "could  not 
reasonably  be  used"  criteria. 

Comments  Regarding  Proposed 

§  164  31010121.  Limited  Information  for 

Identifying  Purposes 

Comment:  A  number  of  commenters 
recommended  deletion  of  this 
provision.  These  commenters  argued 
that  the  legal  process  requirements  in 
proposed  §  164.510(fKl)  should  apply 
when  protected  health  information  is 
disclosed  for  identification  purposes.  At 
least  one  privacy  group  recommended 
that  if  the  provision  were  not  eliminated 
in  its  entirety,  "suspects"  should  be 
removed  from  the  list  of  individuals 
whose  protected  health  information  may 
be  disclosed  for  identifying  purposes. 
Many  commenters  expressed  concern 
that  this  provision  would  allow 
compilation  of  large  data  bases  of  health 
information  that  could  be  use  for 
purposes  beyond  those  specified  in  this 
provision. 

Response:  We  retain  this  provision  in 
the  final  rule.  We  continue  to  believe 
that  identifv'ing  fugitives,  material 
witnesses,  missing  persons,  and 
suspects  is  an  important  national 
priority  and  that  allowing  disclosure  of 
limited  identifying  information  for  this 
purpose  is  in  the  public  interest. 
Eliminating  this  provision — or 
eliminating  suspects  from  the  list  of 
types  of  individuals  about  whom 
disclosure  of  protected  health 
information  to  law  enforcement  is 
allowed — would  impede  law 
enforcement  agencies"  ability  to 
apprehend  fugitives  and  suspects  and  to 
identify  material  witnesses  and  missing 
persons.  As  a  result,  criminals  could 
remain  at  large  for  longer  periods  of 
time,  thereby  posing  a  threat  to  public 
safety,  and  missing  persons  could  be 
more  difficult  to  locate  and  thus 
endangered. 

However,  as  described  above  and  in 
the  following  paragraphs,  we  make 


significant  changes  to  this  provision,  to 
narrow  the  information  that  may  be 
disclosed  and  make  clear  the  limited 
piupose  of  the  provision.  For  example, 
the  proposed  rule  did  not  state 
explicitly  whether  covered  entities 
would  have  been  allowed  to  initiate — in 
the  absence  of  a  request  from  law 
enforcement — disclosure  of  protected 
health  information  to  law  enforcement 
officials  for  the  purpose  of  identifying  a 
suspect,  fugitive,  material  witness  or 
missing  person.  In  the  final  rule,  we 
clarif\'  that  covered  entities  may 
disclose  protected  health  information 
for  identifying  purposes  only  in 
response  to  a  request  by  a  law- 
enforcement  official  or  agency.  A 
"request  by  a  law  enforcement  official 
or  agency"  is  not  limited  to  direct 
requests,  but  also  includes  oral  or 
written  requests  by  individuals  acting 
on  behalf  of  a  law  enforcement  agency, 
such  as  a  media  organization 
broadcasting  a  request  for  the  public's 
assistance  in  identifying  a  suspect  on 
the  evening  news.  It  includes  "Wanted" 
posters,  public  announcements,  and 
similar  requests  to  the  general  public  for 
assistance  in  locating  suspects  or 
fugitives. 

Comment:  A  few  commenters 
recommended  additional  restrictions  on 
disclosure  of  protected  health 
information  for  identification  purposes. 
For  example,  one  commenter 
recommended  that  the  provision  should 
either  (1)  require  that  the  information  to 
be  disclosed  for  identifying  purposes  be 
relevant  and  material  to  a  legitimate  law 
enforcement  inquiry  and  that  the 
request  be  as  specific  and  narrowly 
drawn  as  possible;  or  (2)  limit 
disclosures  to  circumstances  in  which 
(a)  a  crime  of  violence  has  occurred  and 
the  perpetrator  is  at  large,  (b)  the 
perpetrator  received  an  injury  during 
the  commission  of  the  crime,  (c)  the 
inquirv'  states  with  specificity  the  type 
of  injury  received  and  the  time  period 
during  which  treatment  would  have 
been  provided,  and  (d)  'probable  cause" 
exists  to  believe  the  perpetrator  received 
treatment  from  the  provider. 

Response:  We  do  not  agree  that  these 
additional  restrictions  are  appropriate 
for  disclosures  of  limited  identifying 
information  for  purposes  of  locating  or 
identifying  suspects,  fugitives,  material 
witnesses  or  missing  persons.  The 
purpose  of  this  provision  is  to  permit 
law  enforcement  to  obtain  limited  time- 
sensitive  information  without  the 
process  requirements  applicable  to 
disclosiues  for  other  purposes.  Only 
limited  information  may  be  disclosed 
under  this  provision,  and  disclosxu-e  is 
permitted  only  in  limited 
circumstances.  We  believe  that  these 
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safeguards  are  sufficient,  and  that 
creating  additional  restrictions  would 
undermine  the  purpose  of  the  provision 
and  that  it  would  hinder  law 
enforcement's  ability  to  obtain  essential, 
time-sensitive  information. 

Comment:  A  number  of  law 
enforcement  agencies  recommended 
that  the  provision  in  the  proposed  rule 
be  broadened  to  permit  disclosure  to 
law  enforcement  officials  for  the 
purpose  of  "locating"  as  well  as 
"identifying"  a  susp)ect,  fugitive, 
material  witness  or  missing  person. 

Response:  We  agree  with  tne 
comment  and  have  changed  the 
provision  in  the  final  rule.  We  believe 
that  locating  suspects,  fugitives, 
material  witnesses  and  missing  persons 
is  an  important  public  policy  priority, 
and  that  it  can  be  critical  to  identifying 
these  individuals.  Further,  efforts  to 
locate  suspects,  fugitives,  material 
witnesses,  and  missing  persons  can  be 
at  least  as  time-sensitive  as  identifying 
such  individuals. 

Comment:  Several  law  enforcement 
agencies  requested  that  the  provision  be 
broadened  to  permit  disclosure  of 
additional  pieces  of  identifying 
information,  such  as  ABO  blood  type 
and  Rh  factor,  DNA  information,  dental 
records,  fingerprints,  and/or  body  fluid 
and  tissue  typing,  samples  and  analysis. 
These  commenters  stated  that  additional 
identifying  information  may  be 
necessary  to  permit  identification  of 
suspects,  fugitives,  material  witnesses  or 
missing  persons.  On  the  other  hand, 
privacy  and  consiuner  advocates,  as 
well  as  many  individuals,  were 
concerned  that  this  section  would  allow 
all  computerized  medical  records  to  be 
stored  in  a  large  law  enforcement  data 
base  that  could  be  scanned  for  matches 
of  blood,  DNA,  or  other  individually 
identifiable  information. 

Response:  The  final  rule  seeks  to 
strike  a  balance  in  protecting  privacy 
and  facilitating  legitimate  law 
enforcement  inquiries.  Specifically,  we 
have  broadened  the  NPRM's  list  of  data 
elements  that  may  be  disclosed 
pursuant  to  this  section,  to  include 
disclosvu*  of  ABO  blood  type  and  rh 
factor  for  the  purpose  of  identifying  or 
locating  suspects,  fugitives,  material 
witnesses  or  missing  persons.  We  agree 
with  the  commenters  that  these  pieces 
of  information  are  important  to  law 
enforcement  investigations  and  are  no 
more  invasive  of  privacy  than  the  other 
pieces  of  protected  health  information 
that  may  be  disclosed  under  this 
provision. 

However,  as  explained  below, 
protected  health  information  associated 
with  DNA  and  DNA  analysis;  dental 
records;  or  typing,  samples  or  analyses 


of  tissues  and  bodily  fluids  other  than 
blood  (e.g.,  saliva)  cannot  be  disclosed 
for  the  location  and  identification 
purposes  described  in  this  section. 
Allowing  disclosure  of  this  information 
is  not  necessary  to  accomplish  the 
purpose  of  this  provision,  and  would  be 
substantially  more  intrusive  into 
individuals'  privacy.  In  addition,  we 
imderstand  commenters'  concern  about 
the  potential  for  such  information  to  be 
compiled  in  law  enforcement  data 
bases.  Allowing  disclosure  of  such 
information  could  make  individuals 
reluctant  to  seek  care  out  of  fear  that 
health  information  about  them  could  be 
compiled  in  such  a  data  base. 

Comment:  Many  commenters  argued 
that  proposed  §  164.510(f)(2)  should  be 
deleted  because  it  would  permit  law 
enforcement  to  engage  in  "fishing 
expeditions"  or  to  create  large  data 
bases  that  could  be  searched  for 
suspects  and  others. 

Response:  Some  of  this  fear  may  have 
stemmed  from  the  inclusion  of  the 
phrase  "other  distinguishing 
characteristic" — which  could  be 
construed  broadly — in  the  list  of  items 
that  could  have  been  disclosed  piusuant 
to  this  section.  In  the  final  rule,  we 
delete  the  phrase  "other  distinguishing 
characteristic"  from  the  list  of  items  that 
can  be  disclosed  piu-suant  to 
§  164.512(f)(2).  In  its  place,  we  allow 
disclosure  of  a  description  of 
distinguishing  physical  characteristics, 
such  as  scars,  tattoos,  height,  weight, 
gender,  race,  hair  and  eye  color,  and  the 
presence  or  absence  of  facial  hair  such 
as  a  beard  or  moustache.  We  believe  that 
such  a  change,  in  addition  to  the 
changes  described  in  the  paragraph 
above,  responds  to  commenters'  concern 
that  the  NPRM  would  have  allowed 
creation  of  a  government  data  base  of 
personal  identifying  information. 
Further,  this  modification  provides 
additional  guidance  to  covered  entities 
regarding  the  type  of  information  that 
may  be  disclosed  imder  this  provision. 

Comment:  At  least  one  commenter 
recommended  removing  social  security 
numbers  (SSNs)  from  the  list  of  items 
that  may  be  disclosed  pursuant  to 
proposed  §  164.510(f)(2).  The 
commenter  was  concerned  that 
including  SSNs  in  the  (f)(2)  list  would 
cause  law  enforcement  agencies  to 
demand  that  providers  collect  SSNs.  In 
addition,  the  commenter  was  concerned 
that  allowing  disclosure  of  SSNs  could 
lead  to  theft  of  identity  by  unscrupulous 
persons  in  policy  departments  and 
health  care  organizations. 

Response:  We  disagree.  We  believe 
that  on  balance,  the  potential  benefits 
from  use  of  SSNs  for  this  purpose 
outweigh  the  potential  privacy  intrusion 


from  such  use  of  SSNs.  For  example, 
SSNs  can  help  law  enforcement  officials 
identify  suspects  are  using  aliases. 

Comments  Regarding  Proposed 

§  164.510(f)(3),  Information  About  a 

Victim  of  Crime  or  Abuse 

Comment:  Some  law  enforcement 
organizations  expressed  concern  that 
proposed  §  164, 5 10(f)(3)  could  inhibit 
compliance  with  state  mandatory 
reporting  laws. 

Response:  We  recognize  that  the 
NPRM  could  have  preempted  such  state 
mandatory  reporting  laws,  due  to  the 
combined  impact  of  proposed 
§§  164.510(m)  and  164.510(f).  As 
explained  in  detail  in  §  164.512(a) 
above,  we  did  not  intend  that  result,  and 
we  modify  the  final  rule  to  make  clear 
that  this  rule  does  not  preempt  state 
mandatory  reporting  laws. 

Comment:  Many  commenters. 
including  consumer  and  provider 
groups,  expressed  concern  that  allowing 
covered  entities  to  disclose  protected 
health  information  without 
authorization  to  law  enforcement 
regarding  victims  of  crime,  abuse,  and 
other  harm  could  endanger  victims, 
particularly  victims  of  domestic 
violence,  who  could  suffer  further  abuse 
if  their  abuser  learned  that  the 
information  had  been  reported.  Provider 
groups  also  expressed  concern  about 
undermining  provider-patient 
relationships.  Some  law  enforcement 
representatives  noted  that  in  many 
cases,  health  care  providers'  volimtary 
reports  of  abuse  or  harm  can  be  critical 
for  the  successful  prosecution  of  violent 
crime.  They  argued,  that  by  precluding 
providers  from  voluntarily  reporting  to 
law  enforcement  evidence  of  potential 
abuse,  the  proposed  rule  could  make  it 
more  difficult  to  apprehend  and 
prosecute  criminals.  *„-, 

Response:  We  recognize  the  need  for 
heightened  sensitivity  to  the  danger 
facing  victims  of  crime  in  general,  and 
victims  of  domestic  abuse  or  neglect  in 
particular.  As  discussed  above,  the  final 
rule  includes  a  new  section 
(§  164.512(c))  establishing  strict 
conditions  for  disclosure  of  protected 
health  information  about  victims  of 
abuse,  neglect,  and  domestic  violence. 

Victims  of  crime  other  than  abuse, 
neglect,  or  domestic  violence  can  also 
be  placed  in  further  danger  by 
disclosure  of  protected  health 
information  relating  to  the  crime.  In 
§  164.512(f)(3)  of  the  final  rule,  we 
establish  conditions  for  disclosure  of 
protected  health  information  in  these 
circumstances,  and  we  make  significant 
modifications  to  the  proposed  rule's 
provision  for  such  disclosures.  Under 
the  final  rule,  unless  a  state  or  other 
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government  authority  has  enacted  a  law 
requiring  disclosure  of  protected  health 
information  about  a  victim  to  law- 
enforcement  officials,  in  most  instances, 
covered  entities  must  obtain  the  victim's 
agreement  before  disclosing  such 
information  to  law  enforcement 
officials.  This  requirement  gives  victims 
control  over  decision  making  about  their 
health  information  where  their  safety 
could  be  at  issue,  helps  promote  trust 
between  patients  and  providers,  and  is 
consistent  with  health  care  providers' 
ethical  obligation  to  seek  patient 
authorization  whenever  possible  before 
disclosing  protected  health  information 

At  the  same  time,  the  rule  strikes  a 
balance  between  protecting  victims  antl 
providing  law  enforcement  ac:c:ess  to 
information  about  potential  crimes  that 
cause  harm  to  individuals,  by  waiving 
the  requirement  for  agreement  in  two 
situations.  In  allowing  covered  entities 
to  disclose  protected  health  information 
about  a  crime  victim  pursuant  to  a  state 
or  other  mandatory  reporting  law.  we 
defer  to  other  governmental  bodies' 
judgments  on  when  certain  public 
policy  objectives  are  important  enough 
to  warrant  mandatorv-  disclosure  of 
protected  health  information  to  law 
enforcement.  While  some  mandatory 
reporting  laws  are  written  more  broadly 
than  others,  we  believe  that  it  is  neither 
appropriate  nor  practicable  to 
distinguish  in  federal  regulations 
between  what  we  consider  overlv  broad 
and  sufficiently  focused  mandator^- 
reporting  laws. 

The  final  rule  waives  the  requirement 
for  agreement  if  the  covered  entity  is 
unable  to  obtain  the  individual's 
agreement  due  to  incapacity  or  other 
emergency  circumstance,  and  (1)  the 
law  enforcement  official  represents  that 
the  information  is  needed  to  determine 
whether  a  violation  of  law  by  a  person 
other  than  the  victim  has  occurred  and 
the  information  is  not  intended  to  be 
used  against  the  victim:  (2)  the  law- 
enforcement  official  represents  that 
immediate  law  enforcement  activity  that 
depends  on  the  disclosure  would  be 
materially  and  adversely  affected  by 
waiting  until  the  individual  is  able  to 
agree  to  the  disclosure:  and  (3)  the 
covered  entity  determines,  in  the 
exercise  of  professional  judgment,  that 
the  disclosure  is  in  the  individual's  best 
interests.  By  allowing  covered  entities, 
in  the  exercise  of  professional  judgment, 
to  determine  whether  such  disclosures 
are  in  the  individual's  best  interests,  the 
final  rule  recognizes  the  importance  of 
the  provider-patient  relationship 

In  addition,  the  final  rule  allows 
covered  entities  to  initiate  disclosures  of 
protected  health  information  about 
victims  without  the  victim's  permission 


to  law  enforcement  officials  only  if  such 
disclosure  is  required  under  a  state 
mandatory  reporting  law.  In  other 
circumstances,  plans  and  providers  may 
disclose  protected  health  information 
only  in  response  to  a  request  from  a  law 
enforcement  official.  We  believe  that 
such  an  approach  recognizes  the 
importance  of  promoting  trust  between 
victims  and  their  health  care  providers. 
If  providers  could  initiate  reports  of 
victim  information  to  law  enforcement 
officials  absent  a  legal  reporting 
mandate,  victims  may  avoid  give  their 
providers  health  information  that  could 
fac:ilitate  their  treatment,  or  they  may 
avoid  seeking  treatment  completely. 

Comment:  Many  commenters  believed 
that  access  to  medical  records  pursuant 
to  this  provision  should  occur  only  after 
judicial  review.  Others  believed  that  it 
should  occur  only  with  patient  consent 
or  after  notifying  the  patient  of  the 
disclosure  to  law  enforcement. 
Similarly,  some  commenters  said  that 
the  minimum  necessary-  standard 
should  apply  to  this  provision,  and  they 
recommended  restrictions  on  law 
enforcement  agencies'  re-use  of  the 
information. 

Response:  As  discussed  above,  the 
final  rule  generally  requires  individual 
agreement  as  a  condition  for  disclosure 
of  a  victim's  health  information;  this 
requirement  provides  greater  privacy 
protection  and  individual  control  than 
would  a  requirement  for  judicial  review. 
We  also  discuss  above  the  situations  in 
which  this  requirement  for  agreement 
may  be  waived,  and  why  that  is 
appropriate  The  requirement  that 
covered  entities  disclose  the  minimum 
necessary-  protected  health  information 
consistent  with  the  purpose  of  the 
disclosure  applies  to  disclosures  of 
protected  health  information  about 
victims  to  law  enforcement,  unless  the 
disclosure  is  required  by  law.  (See 
§  164.514  for  more  detail  on  the 
requirements  for  minimum  necessary- 
use  and  disc:losure  of  protected  health 
information.)  As  described  above, 
HIPAA  does  not  provide  statutorv- 
authority  for  HHS  to  regulate  law- 
enforcement  agencies'  re-use  of 
protected  health  information  that  they 
obtain  pursuant  to  this  rule. 

Comment:  A  few  commenters 
expressed  concern  that  the  NPRM 
would  not  have  required  law 
enforcement  agencies'  requests  for 
protected  health  information  about 
victims  to  be  in  writing.  They  believed 
that  written  requests  could  promote 
clarity  in  law  enforcement  requests,  as 
well  as  greater  accountability  among 
law  enforcement  officials  seeking 
information. 


Response:  We  do  not  impose  this 
requirement  in  the  final  rule.  We  believe 
that  such  a  requirement  would  not 
provide  significant  new  protection  for 
victims  and  would  unduly  impede  the 
completion  of  legitimate  law 
enforcement  investigations. 

Comment:  A  provider  group  was 
concerned  that  it  would  be  difficult  for 
covered  entities  to  evaluate  law 
enforcement  officials'  claims  that 
information  is  needed  and  that  law 
enforcement  activity  may  be  necessary. 
Some  comments  from  providers  and 
individuals  expressed  concern  that  the 
proposed  rule  would  have  provided 
open-ended  access  by  law  enforcement 
to  victims'  medical  records  because  of 
this  difficulty  in  evaluating  law 
enforcement  claims  of  their  need  for  the 
information. 

Response:  We  modify  the  NPRM  in 
several  ways  that  reduce  covered 
entities'  decisioiunaking  burdens.  The 
final  rule  clarifies  that  covered  entities 
may  disclose  protected  health 
information  about  a  victim  of  crime 
where  a  report  is  required  by  state  or 
other  law,  and  it  requires  the  victim's 
agreement  for  disclosure  in  most  other 
instances.  The  covered  entity  must 
make  the  decision  whether  to  disclose 
only  in  limited  circumstances;  when 
there  is  no  mandatory  reporting  law:  or 
when  the  victim  is  unable  to  provide 
agreement  and  the  law  enforcement 
official  represents  that:  the  protected 
health  information  is  needed  to 
determine  whether  a  violation  of  law  by 
a  person  other  than  the  victim  has 
occurred,  that  the  information  will  not 
be  used  against  the  victim,  and  that 
immediate  law  enforcement  activity  that 
depends  on  such  information  would  be 
materially  and  adversely  affected  by 
waiting  until  the  individual  is  able  to 
agree  to  the  disclosure.  In  these 
circumstances,  we  believe  it  is 
appropriate  to  rely  on  the  covered 
entity,  in  the  exercise  of  professional 
judgment,  to  determine  whether  the 
disclosure  is  in  the  individual's  best 
interests.  Other  sections  of  this  rule 
allow  covered  entities  to  reasonably  rely 
on  certain  representations  by  law 
enforcement  officials  {see  §  164.514. 
regarding  verification,)  and  require 
disclosure  of  the  minimum  necessary 
protected  health  information  for  this 
purpose.  Together,  these  provisions  do 
not  allow  open-ended  access  or  place 
undue  responsibility  on  providers. 

Comments  Regarding  Proposed 
§  164.510(fl(4),  Intelligence  and 
National  Security  Activities 

In  the  final  rule,  we  recognize  that 
disclosures  for  intelligence  and  national 
security  activities  do  not  always  involve 
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law  enforcement.  Therefore,  we  delete 
the  provisions  of  proposed 
§  164.510(f)(4),  and  we  address 
disclosures  for  intelligence  and  national 
security  activities  in  §  164.512(k),  on 
uses  and  disclosures  for  specialized 
government  functions.  Comments  and 
responses  on  these  issues  are  included 
below,  in  the  comments  for  that  section. 

Comments  Regarding  Proposed 
§  164.510(f)(5).  Health  Care  Fraud, 
Crimes  on  the  Premises,  and  Crimes 
Witnessed  by  the  Covered  Entity's 
Workforce 

Comment:  Many  commenters  noted 
that  proposed  §  164,510(f)(5)(i),  which 
covered  disclosures  for  investigations 
and  prosecutions  of  health  care  fraud, 
overlapped  with  proposed  §  164.510(c) 
which  covered  disclosures  for  health 
oversight  activities. 

Response:  As  discussed  more  fully  in 
§  164.512(d)  of  this  preamble,  above,  we 
agree  that  proposed  §  164.510(f){5)(i) 
created  confusion  because  all 
disclosures  covered  by  that  provision 
were  already  permitted  under  proposed 
§  164.510(c)  without  prior  process.  In 
the  final  rule,  therefore,  we  delete 
proposed  §  164.510(f)(5)(i). 

Comment:  One  commenter  was 
concerned  the  proposed  provision 
would  not  have  allowed  an  emergency 
room  physician  to  report  evidence  of 
abuse  when  the  suspected  abuse  had  not 
been  committed  on  the  covered  entity's 
premises. 

Response:  Crimes  on  the  premises  are 
only  one  type  of  crime  that  providers 
may  report  to  law  enforcement  officials. 
The  rules  for  reporting  evidence  of 
abuse  to  law  enforcement  officials  are 
described  in  §  164.512(c)  of  the  nde, 
and  described  in  detail  in  §  164.512(c) 
of  the  preamble.  An  emergency  room 
physician  may  report  evidence  of  abuse 
if  the  conditions  in  §  164.512(c)  are  met, 
regardless  of  where  the  abuse  occurred. 

Comment:  One  commenter  argued 
that  covered  entities  should  be 
permitted  to  disclose  information  that 
'indicates  the  potential  existence"  of 
evidence,  not  just  information  that 
"constitutes  evidence"  of  crimes  on  the 
premises  or  crimes  witnessed  by  a 
member  of  the  covered  entity's 
workforce. 

Response:  We  agree  that  covered 
entities  should  not  be  required  to  guess 
correctly  whether  information  will  be 
admitted  to  court  as  evidence.  For  this 
reason,  we  include  a  good-faith  standard 
in  this  provision.  Covered  entities  may 
disclose  information  that  it  believes  in 
good  faith  constitutes  evidence  of  a 
crime  on  the  premises.  If  the  covered 
entity  discloses  protected  health 
information  in  good  faith  but  is  wrong 


in  its  belief  that  the  information  is 
evidence  of  a  violation  of  law,  the 
covered  entity  will  not  be  subject  to 
sanction  under  this  regidation. 

Section  164.512(g)— Uses  and 
Disclosures  About  Decedents 

Coroners  and  Medical  Examiners 

Comment:  We  received  several 
comments,  for  example,  from  state  and 
coimty  health  departments,  a  private 
foundation,  and  a  provider  organization, 
in  support  of  the  NPRM  provision 
allowing  disclosiu^  without 
authorization  to  coroners  and  medical 
examiners. 

Response:  The  final  rule  retains  the 
NPRM's  basic  approach  to  disclosure  of 
coroners  and  medical  examiners.  It 
allows  covered  entities  to  disclose 
protected  health  information  without 
authorization  to  coroners  and  medical 
examiners,  for  identification  of  a 
deceased  person,  determining  cause  of 
death,  or  other  duties  authorized  by  law. 

Comment:  In  the  preamble  to  the 
NPRM,  we  said  we  had  considered  but 
rejected  the  option  of  requiring  covered 
entities  to  redact  from  individuals' 
medical  records  any  information 
identifying  other  persons  before 
disclosing  the  record  to  a  coroner  or 
medical  examiner.  We  solicited 
comment  on  whether  health  care 
providers  routinely  identify  other 
persons  specifically  in  an  individual's 
medical  record  and  if  so,  whether  in  the 
final  rule  we  should  require  health  care 
providers  to  redact  information  about 
the  other  person  before  providing  it  to 
a  coroner  or  medical  examiner. 

A  few  conunenters  said  that  medical 
records  typically  do  not  include 
information  about  persons  other  than 
the  patient.  One  commenter  said  that 
patient  medical  records  occasionally 
reference  others  such  as  relatives  or 
employers.  These  commenters 
recommended  requiring  redaction  of 
such  information  in  any  report  sent  to 
a  coroner  or  medical  examiner.  On  the 
other  hand,  other  commenters  said  that 
redaction  should  not  be  required.  These 
commenters  generally  based  their 
recommendation  on  the  burden  and 
delay  associated  with  redaction.  In 
addition  to  citing  the  complexity  and 
time  involved  in  redaction  of  medical 
records  provided  to  coroners,  one 
commenter  said  that  health  plans  and 
covered  health  care  providers  were  not 
trained  to  determine  the  identifiable 
information  necessary  for  coroners  and 
medical  examiners  to  do  thorough 
investigations.  Another  commenter  said 
that  redaction  should  not  be  required 
because  coroners  and  medical 
examiners  needed  some  additional 


family  information  to  determine  what 
woidd  be  done  v^ith  the  deceased  after 
their  post-mortem  investigation  is 
completed. 

Response:  We  recognize  the  burden 
associated  with  redacting  medical 
records  to  remove  the  names  of  persons 
other  than  the  patient.  In  addition,  as 
stated  in  the  preamble  to  the  NPRM,  we 
recognize  that  there  is  a  limited  time 
period  after  death  within  which  an 
autopsy  must  be  conducted.  We  believe 
that  the  delay  associated  with  this 
burden  could  make  it  impossible  to 
conduct  a  post-mortem  investigation 
within  the  required  time  frame.  In 
addition,  we  agree  that  health  plans  and 
covered  health  care  providers  may  lack 
the  training  necessary  to  determine  the 
identifiable  information  necessary  for 
coroners  and  medical  examiners  to  do 
thorough  investigations.  Thus,  in  the 
final  rule,  we  do  not  require  health 
plans  or  covered  providers  to  redact 
information  about  persons  other  than 
the  patient  who  may  be  identified  in  a 
patient's  medical  record  before 
disclosing  the  record  to  a  coroner  or 
medical  examiner. 

Comment:  One  commenter  said  that 
medical  records  sent  to  coroners  and 
medical  examiners  were  considered 
their  work  product  and  thus  were  not 
released  from  their  offices  to  anyone 
else.  The  commenter  recommended  that 
HHS  establish  regulations  on  how  to 
dispose  of  medical  records  and  that  we 
create  a  "no  re-release"  statement  to 
ensure  that  individual  privacy  is 
maintained  without  compromising 
coroners'  or  medical  examiners'  access 
to  protected  health  information.  The 
organization  said  that  such  a  policy 
should  apply  regardless  of  whether  the 
investigation  was  civil  or  criminal. 

Response:  HIPAA  does  not  provide 
HHS  with  statutory  authority  to  regulate 
coroners'  or  medical  examiners'  re-use 
or  re-disclosure  of  protected  health 
information  unless  the  coroner  or 
medical  examiner  is  also  a  covered 
entity.  However,  we  consistently  have 
supported  comprehensive  privacy 
legislation  to  regulate  disclosure  and 
use  of  individually  identifiable  health 
information  by  all  entities  that  have 
access  to  it. 

Funeral  Directors 

Comment:  One  commenter 
recommended  modifying  the  proposed 
rule  to  allow  disclosure  without 
authorization  to  funeral  directors.  To 
accomplish  this  change,  the  commenter 
suggested  either:  (1)  Adding  another 
subsection  to  proposed  §  164.510  of  the 
NPRM,  to  allow  disclosure  without 
authorization  to  funeral  directors  as 
needed  to  make  arrangements  for 
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funeral  services  and  for  disposition  of  a 
deceased  person's  remains:  or  (2) 
revising  proposed  §  164.510(e)  to  allow 
disclosure  of  protected  health 
information  to  both  coroners  and 
funeral  directors.  According  to  this 
commenter.  funeral  directors  often  need 
certain  protected  health  information  for 
the  embalming  process,  because  a 
person's  medical  condition  may  affect 
the  way  in  which  embalming  is 
performed.  For  example,  the  commenter 
noted,  funeral  directors  increasingly 
receive  bodies  after  organ  and  tissue 
donation,  which  has  implications  for 
funeral  home  staff  duties  associated 
with  embalming. 

Response  We  agree  with  the 
conunenter.  In  the  final  rule,  we  permit 
covered  entities  to  disclose  protected 
health  information  to  funeral  directors, 
consistent  with  applicable  law,  as 
necessan.'  to  carry  out  their  duties  with 
respect  to  a  decedent.  When  necessary 
for  funeral  directors  to  carry  out  their 
duties,  covered  entities  may  disclose 
protected  health  mformation  prior  to 
and  in  reasonable  anticipation  of  the 
individual's  death. 

Comment:  One  commenter 
recommended  clarifying  in  the  final  rule 
that  it  does  not  restrict  law  enforcement 
agencies'  release  of  medical  information 
that  many  state  records  laws  require  to 
be  reported,  for  example,  as  part  of 
autopsy  reports.  The  commenter 
recommended  stating  that  law 
enforcement  officials  may 
independently  gather  medical 
information,  that  such  information 
would  not  be  covered  by  these  rules, 
and  that  it  would  continue  to  be  covered 
under  applicable  state  and  federal 
access  laws. 

Response:  HIPAA  does  not  give  HHS 
statutory  authority  to  regulate  law 
enforcement  officials'  use  or  disclosure 
of  protected  health  information.  As 
stated  elsewhere,  we  continue  to 
support  enactment  of  comprehensive 
privacy  legislation  to  cover  disclosure 
and  use  of  all  individually  identifiable 
health  information. 

Comment  One  commenter 
recommended  prohibitmg  health  plans 
and  covered  health  care  providers  from 
disclosing  psychotherapy  notes  to 
coroners  or  medical  examiners 

Response  We  disagree  with  the 
commenter  who  asserted  that 
psychotherapy  notes  should  only  be 
used  by  or  disclosed  to  coroners  and 
medical  examiners  with  authorization 
Psychotherapy  notes  are  sometimes 
needed  by  coroners  and  medical 
examiners  to  determine  cause  of  death, 
such  as  in  cases  where  suicide  is 
suspected  as  the  cause  of  death.  We 
understand  that  several  states  require 


the  disclosure  of  protected  health 
information,  including  psychotherapy 
notes,  to  medical  examiners  and 
coroners.  However,  in  the  absence  of  a 
state  law  requiring  such  disclosure,  we 
do  not  intend  to  prohibit  coroners  or 
medical  examiners  from  obtaining  the 
protected  health  information  necessary 
to  determine  an  individual's  cause  of 
death. 

Section  164.512lhl — Uses  and 
Disclosures  for  Organ  Donation  and 
Transplantation  Purposes 

Comment:  Commenters  noted  that 
under  the  organ  donation  system, 
information  about  a  patient  is  disclosed 
before  seeking  consent  for  donation 
from  families.  These  commenters 
offered  suggestions  for  ensuring  that  the 
system  could  continue  to  operate 
without  consent  for  information  sharing 
with  organ  procurement  organizations 
and  tissue  banks  C]ommenters  suggested 
that  organ  and  tissue  procurement 
organizations  should  be  "covered 
entities"  or  that  the  procurement  of 
organs  and  tissues  be  included  in  the 
definition  of  health  care  operations  or 
treatment,  or  in  the  definition  of 
emergency  circumstances. 

Response:  We  agree  that  organ  and 
tissue  donation  is  a  special  situation 
due  to  the  need  to  protect  potential 
donors'  families  from  the  stress  of 
considering  whether  their  loved  one 
should  be  a  donor  before  a 
determination  has  been  made  that 
donation  would  be  medically  suitable. 
Rather  than  list  the  entities  that  are 
"covered  entities  "  or  modify  the 
definitions  of  health  care  operations  and 
treatment  or  emergency  circumstances 
to  explicitly  include  organ  procurement 
organizations  and  tissue  banks,  we  have 
modified  §  164.512  to  permit  covered 
entities  to  use  or  disclose  protected 
health  information  to  organ 
procurement  organizations  or  other 
entities  engaged  in  the  procurement, 
banking,  or  transplantation  of  cadaveric 
organs,  eyes,  or  tissues. 

Comment:  Commenters  asked  that  the 
rule  clarifv'  that  organ  procurement 
organizatitins  are  health  care  providers 
but  not  business  partners  of  the 
hospitals. 

Response:  We  agree  that  organ 
procurement  organizations  and  tissue 
banks  are  generally  not  business 
associates  of  hospitals. 

Disclosures  and  Uses  for  Government 
Health  Data  Systems 

Comment:  We  received  a  number  of 
comments  supporting  the  exception  for 
disclosure  of  protef:tod  health 
information  to  government  health  data 
systems.  Some  supporters  stated  a 


general  belief  that  the  uses  of  such 
information  were  important  to  improve 
and  protect  the  health  of  the  public. 
Conunenters  said  that  state  agencies 
used  the  information  from  government 
health  data  systems  to  contribute  to  the 
improvement  of  the  health  care  system 
by  helping  prevent  fraud  and  abuse  and 
helping  improve  health  care  quality, 
efficiency,  and  cost-effectiveness. 
Commenters  asserted  that  state  agencies 
take  action  to  ensure  that  data  they 
release  based  on  these  data  systems  do 
not  identify  individuals 

We  also  received  a  large  volume  of 
comments  opposed  to  the  exception  for 
use  and  disclosure  of  protected  health 
information  for  government  health  data 
systems.  Many  commenters  expressed 
general  concern  that  the  provision 
threatened  their  privacy,  and  many 
believed  that  their  health  information 
would  be  subject  to  abuse  by 
government  employees.  Commenters 
expressed  concern  that  the  provision 
would  facilitate  collection  of  protected 
health  information  in  one  large, 
centralized  government  health  database 
that  could  threaten  privacy.  Others 
argued  that  the  proposed  rule  would 
facilitate  law  enforcement  access  to 
protected  health  information  and  could, 
in  fact,  become  a  database  for  law 
enforcement  use. 

Many  commenters  asserted  that  this 
provision  would  make  individuals 
concerned  about  confiding  in  their 
health  care  providers.  Some 
commenters  argued  that  the  government 
should  not  be  allowed  to  collect 
individually  identifiable  health 
information  without  patient  consent, 
and  that  the  government  could  use  de- 
identified  data  to  perform  the  public 
policy  analyses.  Many  individual 
commenters  said  that  HHS  lacked 
statutory  and  Constitutional  authority  to 
give  the  government  access  and  control 
of  their  medical  records  without 
consent. 

Many  commenters  believed  that  the 
NPRM  language  on  government  health 
data  systems  was  too  broad  and  would 
allow  virtually  any  government 
collection  of  data  to  be  covered.  They 
argued  that  the  government  health  data 
system  exception  was  unnecessary 
because  there  were  other  provisions  in 
the  proposed  rules  providing  sufficient 
authority  for  govenunent  agencies  to 
obtain  the  information  they  need. 

Some  commenters  were  concerned 
that  the  NPRM's  government  health  data 
system  provisions  would  allow 
disclosure  of  protected  health 
information  for  purposes  uruelated  to 
health  care.  These  commenters 
recommended  narrowing  the  provision 
to  allow  disclosure  of  protected  health 


information  without  consent  to 
government  health  data  systems  in 
support  of  health  care-related  policy, 
planning,  regulatory,  or  management 
functions.  Others  recommended 
narrowing  the  exception  to  allow  use 
and  disclosure  of  protected  health 
information  for  government  health 
databases  only  when  a  specific  statute 
or  regulation  has  authorized  collection 
of  protected  health  information  for  a 
specific  purpose. 

Response:  We  agree  with  the 
commenters  who  suggested  that  the 
proposed  provision  that  woidd  have 
permitted  disclosures  to  government 
health  data  bases  was  overly  broad,  and 
we  remove  it  from  the  final  rule. 

We  reviewed  the  important  purposes 
identified  in  the  comments  for 
government  access  to  protected  health 
information,  and  believe  that  the 
disclosures  of  protected  health 
information  that  should  appropriately 
be  made  without  individuals' 
authorization  can  be  achieved  through 
the  other  disclosures  provided  for  in  the 
final  rule,  including  provisions 
permitting  covered  entities  to  disclose 
information  (subject  to  certain 
limitations)  to  government  agencies  for 
public  health,  research,  health 
oversight,  law  enforcement,  and 
otherwise  as  required  by  law.  For 
example,  the  final  rule  continues  to 
allow  a  covered  entity  to  disclose 
protected  health  information  without 
authorization  to  a  public  health 
authority  to  monitor  trends  in  the 
spread  of  infectious  disease,  morbidity, 
and  mortality.  Under  the  rule's  health 
oversight  provision,  covered  entities  can 
continue  to  disclose  protected  health 
information  to  public  agencies  for 
purposes  such  as  analyzing  the  cost  and 
quality  of  services  provided  by  covered 
entities:  evaluating  the  effectiveness  of 
federal,  state,  and  local  public  programs; 
examining  trends  in  health  insurance 
coverage  of  the  population;  and 
analyzing  variations  in  access  to  health 
coverage  among  various  segments  of  the 
population.  We  believe  that  it  is  better 
to  remove  the  proposed  provision  for 
government  health  data  systems 
generally  and  to  rely  on  other,  more 
narrowly  tailored  provisions  in  the  rule 
to  authorize  appropriate  disclosures  to 
government  agencies. 

Comment:  Some  provider  groups, 
private  companies,  and  industry 
organizations  recommended  expanding 
the  exception  for  govenunent  health 
data  systems  to  include  data  collected 
by  private  entities.  These  commenters 
said  that  such  an  expansion  would  be 
justified,  because  private  entities  often 
perform  the  same  functions  as  public 
agencies  collecting  health  data. 


Response:  We  eliminate  the  exception 
for  government  health  data  systems 
because  it  was  over  broad  and  the  uses 
and  disclosures  we  were  trying  to 
permit  are  permitted  by  other 
provisions.  We  note  that  private 
organizations  may  use  or  disclose 
protected  health  information  pursuant 
to  multiple  provisions  of  the  rule. 

Comment:  One  commenter 
recommended  clarifying  in  the  final  rule 
that  the  government  health  data  system 
provisions  apply  to:  (1)  Manufacturers 
providing  data  to  HCFA  and  its 
contractors  to  help  the  agency  make 
reimbursement  and  related  decisions; 
and  to  (2)  third-party  payors  that  must 
provide  data  collected  by  device 
manufacturers  to  HCFA  to  help  the 
agency  make  reimbursement  and  related 
decisions. 

Response:  The  decision  to  eliminate 
the  general  provision  permitting 
disclosures  to  government  health  data 
systems  makes  this  issue  moot  with 
respect  to  such  disclosiu-es.  We  note 
that  the  information  used  by 
manufacturers  to  support  coverage 
determinations  often  is  gathered 
piu^suant  to  patient  authorization  (as 
part  of  informed  consent  for  research)  or 
as  an  approved  research  project.  There 
also  are  many  cases  in  which 
information  can  be  de-identified  before 
it  is  disclosed.  Where  HCFA  hires  a 
contractor  to  collect  such  protected 
health  information,  the  contractor  may 
do  so  imder  HCFA's  authority,  subject 
to  the  business  associate  provisions  of 
this  rule. 

Comment:  One  commenter 
recommended  stating  in  the  final  rule 
that  de-identified  information  from 
government  health  data  systems  can  be 
disclosed  to  other  entities. 

Response:  HHS  does  not  have  the 
authority  to  regulate  re-use  or  re- 
disclosure  of  information  by  agencies  or 
institutions  that  are  not  covered  entities 
under  the  rule.  However,  we  support  the 
policies  and  procedures  that  public 
agencies  already  have  implemented  to 
de-identify  any  information  that  they 
redisclose,  and  we  encourage  the 
continuation  of  these  activities. 

Disclosures  for  Payment  Processes 

Proposed  §  164.510(j)  of  the  NPRM 
would  have  allowed  disclosure  of 
protected  health  information  without 
authorization  for  banking  and  payment 
processes.  In  the  final  rule,  we  eliminate 
this  provision.  Disclosures  that  would 
have  been  allowed  under  it,  as  well  as 
conunents  received  on  proposed 
§  164.510(j),  are  addressed  under 
§  164.501  of  the  final  rule,  under  the 
definition  of  "payment." 


Section  164.512(i) — Uses  and 
Disclosures  for  Research  Purposes 

Dociunentation  Requirements  of  IRB  or 
Privacy  Board  Approval  of  Waiver 

Comment:  A  number  of  commenters 
argued  that  the  proposed  research 
requirements  of  §  164.510(j)  exceeded 
the  Secretary's  authority  under  section 
246(c)  of  HIPAA.  In  particular,  several 
commenters  argued  that  the  Department 
was  proposing  to  extend  the  Common 
Rule  and  the  use  of  the  IRB  or  privacy 
boards  beyond  federally-funded 
research  projects,  without  the  necessary 
authority  under  HIPAA  to  do  so.  One 
commenter  stated  that.  "Section  246(c) 
of  HEPAA  requires  the  Secretary  to  issue 
a  regulation  setting  privacy  standards 
for  individually  identifiable  health 
information  transmitted  in  connection 
with  the  transactions  described  in 
section  1173(a)."  and  thus  concluded 
that  the  disclosure  of  health  information 
to  researchers  is  not  covered.  Some  of 
these  commenters  also  argued  that  the 
documentation  requirements  of 
proposed  §  164.510(j).  did  not  shield  the 
NPRM  from  having  the  effect  of 
regulating  research  by  placing  the  onus 
on  covered  health  care  providers  to  seek 
dociunentation  that  certain  standards 
had  been  satisfied  before  providing 
protected  health  information  to 
researchers.  These  commenters  argued 
that  the  proposed  rule  had  the  clear  and 
intended  effect  of  directly  regulating 
researchers  who  wish  to  obtain 
protected  health  information  from  a 
covered  entity. 

Response:  As  discussed  above,  we  do 
not  agree  with  commenters  that  the 
Secretary's  authority  is  limited  to 
individually  identifiable  health 
information  transmitted  in  connection 
with  the  transactions  described  in 
section  1173(a)  of  HIPAA.  We  also 
disagree  that  the  proposed  research 
documentation  requirements  would 
have  constituted  the  unauthorized 
regulation  of  researchers.  The  proposed 
requirements  established  conditions  for 
the  use  of  protected  health  information 
by  covered  entities  for  research  and  the 
disclosiu-e  of  protected  health 
information  by  covered  entities  to 
researchers.  HIPAA  authorizes  the 
Secretary  to  regulate  such  uses  and 
disclosures,  and  the  final  rule  retains 
documentation  requirements  similar  to 
those  proposed. 

Comment:  Several  commenters 
believed  that  the  NPRM  was  proposing 
either  directly  or  indirectly  to  modify 
the  Common  Rule  and.  therefore,  stated 
that  such  modification  was  beyond  the 
Secretary's  authority  under  HIPAA. 
Many  of  these  commenters  arrived  at 
this  conclusion  because  the  waiver  of 
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authorization  criteria  proposed  in 
§  164.510(i)  differed  from  the  Common 
Rule's  criteria  for  the  waiver  of 
informed  consent  (Common  Rule, 
§_  .116(d)). 

Response:  We  do  not  agree  that  the 
proposed  provision  relating  to  research 
would  have  modified  the  Common  Rule 
The  provisions  that  we  proposed  and 
provisions  that  we  include  in  the  final 
rule  place  conditions  that  must  be  met 
before  a  covered  entity  may  use  or 
disclose  protected  health  informatum 
Those  conditions  are  in  addition  to  any 
conditions  required  of  research  entities 
under  the  Common  Rule.  Covered 
entities  will  certainly  be  subject  to  laws 
and  regulations  in  addition  to  the  rule, 
but  the  rule  does  not  require  compliance 
with  these  other  laws  or  regulations.  For 
covered  health  care  providers  and 
health  plans  that  are  subject  to  both  the 
final  rule  and  the  Common  Rule,  both 
sets  of  regulations  will  need  to  be 
followed. 

Comment  A  few  commenters 
suggested  that  the  Common  Rule  should 
be  extended  to  all  research,  regardless  of 
funding  source. 

Response:  We  generally  agree  with  the 
commenters  on  the  need  to  provide 
protections  to  all  human  subjects 
research,  regardless  of  hindint^  source. 
HIPAA.  however,  did  not  provide  the 
Department  with  authority  to  extend  the 
Common  Rule  beyond  its  current 
purview  For  research  that  relies  on  the 
use  or  disclosure  of  protected  health 
information  by  covered  entities  without 
authorization,  the  final  rule  applies  the 
Common  Rule's  principles  for 
protecting  research  subjects  by.  in  most 
instances,  requiring  documentation  of 
independent  board  review,  and  a 
finding  that  specified  criteria  designed 
to  protect  the  privacy  of  prospective 
research  subjects  have  been  met. 

Comment:  A  large  number  of 
commenters  agreed  that  the  research  use 
and  disclosure  of  protected  health 
information  should  not  require 
authorization.  Of  these  commenters. 
many  supported  the  proposed  rule's 
approach  to  research  uses  and 
disclosures  without  authorization, 
including  many  from  health  care 
provider  organizations,  the  mental 
health  community,  and  members  of 
Congress  Others,  while  they  agreed  that 
the  research  use  and  disclosure  should 
not  require  authorization  disagreed  with 
the  NPRM's  approach  and  proposed 
alternative  models. 

The  commenters  who  supported  the 
NPRM's  approach  to  permitting 
researchers  access  to  protected  health 
information  without  authorization 
argued  that  it  was  appropriate  to  apply 
"Common  Rule-like"  provisions  to 


privately  funded  research.  In  addition, 
several  commenters  explicitly  argued 
that  the  option  to  use  a  privacy  board, 
in  lieu  of  an  IRB.  must  be  maintained 
because  requiring  IRB  review  to  include 
all  aspects  of  patient  privacy  could 
diffuse  foc-us  and  significantly 
compromise  an  IRB's  ability  to  execute 
its  primarv  patient  protection  role. 
Furtht-rmore,  several  commenters 
believed  that  privacy  board  review- 
should  be  permitted,  but  wanted  equal 
oversight  and  accountability  for  privacy 
boards  and  IRBs. 

Man\  other  commenters  agreed  that 
the  research  use  and  disclosure  should 
not  require  authorization,  but  disagreed 
with  the  proposed  rule  s  approach  and 
proposed  alternative  models.  Several  of 
these  commenters  argued  that  the  final 
rule  should  eliminate  the  option  for 
privacy  board  review  and  that  all 
research  to  be  subject  to  IRB  review. 
These  commenters  stated  that  having 
separate  and  unequal  systems  to 
approve  research  based  on  its  funding 
source  would  complicate  compliance 
and  go  against  the  spirit  of  the 
regulations.  Several  of  these 
commenters.  many  from  patient  and 
provider  organizations,  opposed  the 
permitted  use  of  privacy  boards  to 
review  research  studies  and  instead 
argued  that  IRB  review  should  be 
required  for  all  studies  involving  the  use 
or  disclosure  of  protected  health 
information.  These  commenters  argued 
that  although  privacy  board 
requirements  would  he  similar,  they  are 
not  equitable;  for  example,  onlv  three  of 
the  Common  Rule's  six  requirements  for 
the  membership  of  IRBs  were  proposed 
to  be  required  for  the  membership  on 
privacy  boards,  and  there  was  no 
proposed  requirement  for  annual  review 
of  ongoing  research  studies  that  used 
protected  health  information.  Several 
commenters  were  concerned  that  the 
proposed  option  to  obtain 
documentation  of  privacy  board  review, 
in  lieu  of  IRB  review,  would  perpetuate 
the  divide  in  the  oversight  of  federally- 
funded  versus  publically-funded 
researi:h.  rather  than  eliminate  the 
differential  oversight  of  publically-and 
privately-funded  research,  with  the 
former  still  being  held  to  a  stricter 
standard.  Some  of  these  commenters 
argued  that  these  unequal  protections 
would  be  especially  apparent  for  the 
disclosure  of  research  with 
authorization,  since  under  the  Common 
Rule,  IRB  review  of  human  subjects 
studies  is  required,  regardless  of  the 
subject's  consent,  before  the  study  may 
be  conducted. 

Response:  Although  we  share  the 
concern  raised  by  commenters  that  the 
option  for  the  documentation  of  privacy 


board  approval  for  an  alteration  or 
waiver  of  authorization  may  perpetuate 
the  unequal  mechanisms  of  protecting 
the  privacy  of  human  research  subjects 
for  federally-funded  versus  publically- 
funded  research,  the  final  rule  is  limited 
by  HIPAA  to  addressing  only  the  use 
and  disclosure  of  protected  health 
information  by  covered  entities,  not  the 
protection  of  human  research  subjects 
more  generally.  Therefore,  the  rule 
cannot  standardize  human  subjects 
protections  throughout  the  country. 
Given  the  limited  scope  of  the  final  rule 
with  regard  to  research,  the  Department 
believes  that  the  option  to  obtain 
documentation  of  privacy  board 
approval  for  an  alteration  or  waiver  of 
authorization  in  lieu  of  IRB  approval 
provides  covered  entities  with  needed 
flexibility.  Therefore,  in  the  final  rule 
we  have  retained  the  option  for  covered- 
entities  to  rely  on  documentation  of 
privacy  board  approval  that  specified 
criteria  have  been  met. 

We  disagree  with  the  rationale 
suggested  by  commenters  who  argued 
that  the  option  for  privacy  board  review- 
must  be  maintained  because  requiring 
IRB  review  to  include  all  aspects  of 
patient  privacy  could  diffuse  focus  and 
significantly  compromise  an  IRB's 
ability  to  execute  its  primary-  patient 
protection  role.  For  research  that 
involves  the  use  of  individually 
identifiable  health  information, 
assessing  the  risk  to  the  privacy  of 
research  subjects  is  currently  one  of  the 
key  risks  that  must  be  assessed  and 
addressed  by  IRBs.  In  fact,  we  expect 
that  it  will  be  appropriate  for  many 
research  organizations  that  have  existing 
IRBs  to  rely  on  these  IRBs  to  meet  the 
documentation  requirements  of 
§164.512(1). 

Comment:  One  health  care  provider 
organization  recommended  that  the  IRB 
or  privacy  board  mechanism  of  review 
should  be  applied  to  non-research  uses 
and  disclosures. 

Response:  We  disagree.  Imposing 
documentation  of  privacy  board 
approval  for  other  public  policy  uses 
and  disclosures  permitted  by  §  164.512 
would  result  in  undue  delays  in  the  use 
or  disclosure  of  protected  health 
information  that  could  harm  individuals 
and  the  public.  For  example,  requiring 
that  covered  health  care  providers 
obtain  third-party  review  before 
permitting  them  to  alert  a  public  health 
authority  that  an  individual  was 
infected  with  a  serious  communicable 
disease  could  cause  delay  appropriate 
intervention  by  a  public  health 
authority  and  could  present  a  serious 
threat  to  the  health  of  many  individuals. 

Comment:  A  number  of  commenters, 
including  several  members  of  Congress, 
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argued  that  since  the  research 
provisions  in  proposed  §  164.510(j)  were 
modeled  on  the  existing  system  of 
human  subjects  protections,  they  were 
inadequate  and  would  shatter  public 
trust  if  implemented.  Similarly,  some 
commenters,  asserted  that  IRBs  are  not 
accustomed  to  reviewing  and  approving 
utilization  reviews,  outcomes  research, 
or  disease  management  programs  and, 
therefore,  IRB  review  may  not  be  an 
effective  tool  for  protecting  patient 
privacy  in  connection  with  these 
activities.  Some  of  these  commenters 
noted  that  proposed  §  164.510(j)  would 
exacerbate  the  problems  inherent  in  the 
current  federal  human  subjects 
protection  system  especially  in  light  of 
the  recent  GAO  reports  that  indicate  the 
IRB  system  is  already  over-extended. 
Furthermore,  a  few  commenters  argued 
that  the  Common  Rule's  requirements 
may  be  suited  for  interventional 
research  involving  human  subjects,  but 
is  ill  suited  to  the  archival  and  health 
services  research  typically  performed 
using  medical  records  without 
authorization.  Therefore,  these 
commenters  concluded  that  extending 
'Common  Rule-like"  provisions  to  the 
private  sector  would  be  inadequate  to 
protect  human  subjects  and  would 
result  in  significant  and  unnecessary 
cost  increases. 

Response:  While  the  vast  majority  of 
government-supported  and  regulated 
research  adheres  to  strict  protocols  and 
the  highest  ethical  standards,  we  agree 
that  the  federal  system  of  human 
subjects  protections  can  and  must  be 
strengthened.  To  work  toward  this  goal, 
on  May  23,  the  Secretary  announced 
several  additioneil  initiatives  to  enhance 
the  safety  of  subjects  in  clinical  trials, 
strengthen  government  oversight  of 
medical  research,  and  reinforce  clinical 
researchers'  responsibility  to  follow 
federal  guidelines.  As  part  of  this 
initiative,  the  National  Institutes  of 
Health  have  undertaken  an  aggressive 
effort  to  ensure  IRB  members  and  IRB 
staff  receive  appropriate  training  in 
bioethics  and  other  issues  related  to 
research  involving  human  subjects, 
including  research  that  involves  the  use 
of  individually  identifiable  health 
information.  With  these  added 
improvements,  we  believe  that  the 
federal  system  of  human  subjects 
protections  continues  to  be  a  good 
model  to  protect  the  privacy  of 
individually  identifiable  health 
information  that  is  used  for  research 
purposes.  This  model  of  privacy 
protection  is  also  consistent  with  the 
recent  recommendations  of  both  the 
Institute  of  Medicine  in  their  report 
entitled,  "Protecting  Data  Privacy  in 


Health  Services  Research,"  and  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  and  the 
National  Committee  for  Quality 
Assurance  in  their  report  entitled, 
"Protecting  Personal  Health 
Information:  A  Framework  for  Meeting 
the  Challenges  in  a  Managed  Care 
Environment."  Both  of  these  reports 
similarly  concluded  that  health  services 
research  that  involves  the  use  of 
individually  identifiable  health 
information  should  undergo  IRB  review 
or  review  by  another  board  with 
sufficient  expertise  in  privacy  and 
confidentiality  protection. 

Furthermore,  it  is  important  to 
recognize  that  the  Common  Rule  applies 
not  only  to  interventional  research,  but 
also  to  research  that  u^es  individually 
identifiable  health  information, 
including  archival  research  and  health 
services  research.  The  National 
Bioethics  Advisory  Commission  (NBAC) 
is  currently  developing  a  report  on  the 
federal  oversight  of  human  subjects 
research,  which  is  expected  to  address 
the  unique  issues  raised  by  non- 
interventional  human  subjects  research. 
The  Department  looks  forward  to 
receiving  NBAC's  report,  and  carefully 
considering  the  Commission's 
recommendations.  This  final  rule  is  the 
first  step  in  enhancing  patients'  privacy 
and  we  will  propose  modifications  to 
the  rule  if  changes  are  warranted  by  the 
Commission's  findings  and 
recommendations. 

Comment:  Many  commenters  argued 
that  the  proposed  research  provision 
would  have  a  chilling  affect  on  the 
willingness  of  health  plans  and  covered 
providers  to  participate  in  research 
because  of  the  criminal  and  civil 
penalties  that  could  be  imposed  for 
failing  to  meet  the  requirements  that 
would  have  been  required  by  proposed 
§  164.510(j).  Some  of  these  commenters 
cautioned,  that  over  time,  research 
could  be  severely  hindered  if  covered 
entities  choose  not  to  disclose  protected 
health  information  to  researchers.  In 
addition,  one  commenter  recommended 
that  a  more  reasonable  approach  would 
be  to  require  IRB  or  privacy  board 
approval  only  if  the  results  of  the 
research  were  to  be  broadly  published. 
Another  commenter  expressed  concern 
that  the  privacy  rule  could  influence 
IRBs  or  privacy  boards  to  refuse  to 
recognize  the  validity  of  decisions  by 
other  IRBs  or  privacy  boards  and 
specifically  recommended  that  the 
privacy  rule  include  a  preamble 
statement  that:  (1)  The  "risk"  balancing 
consider  only  the  risk  to  the  patient,  not 
the  risk  to  the  institution,  and  (2)  add 
a  phrase  that  the  decision  by  the  initial 
IRB  or  privacy  board  to  approve  the 


research  shall  be  given  deference  by 
other  IRBs  or  privacy  boards.  This 
commenter  also  recommended  that  to 
determine  whether  IRBs  or  privacy 
boards  were  giving  such  deference  to 
prior  IRB  or  privacy  board  review,  HHS 
should  monitor  the  disapproval  rate  bv 
IRB  or  privacy  boards  conducting 
secondary  reviews. 

Response:  As  the  largest  federal 
sponsor  of  medical  research,  we 
understand  the  important  role  of 
research  in  improving  our  Nation's 
health.  However,  the  benefits  of 
research  must  be  balanced  against  the 
risks,  including  the  privacy  risks,  for 
those  who  participate  in  research.  An 
individual's  rights  and  welfare  must 
never  be  sacrificed  for  scientific  or 
medical  progress.  We  believe  that  the 
requirements  for  the  use  and  disclosure 
of  protected  health  information  for 
research  without  authorization  pro\'ides 
an  appropriate  balance.  We  understand 
that  some  covered  health  care  providers 
and  health  plans  may  conclude  that  the 
rule's  documentation  requirements  for 
research  uses  and  disclosures  are  too 
burdensome. 

We  rejected  the  recommendation  that 
documentation  of  IRB  or  privacy  board 
approval  of  the  waiver  of  authorization 
should  only  be  required  if  the  research 
were  to  be  "broadly  published.  " 
Research  findings  that  are  published  in 
de-identified  form  have  little  influence 
on  the  privacy  interests  of  individuals 
We  believe  that  it  is  the  use  or 
disclosure  of  individually  identifiable 
health  information  to  a  researcher  that 
poses  the  greater  risk  to  individuals' 
privacy,  not  publication  of  de-identified 
information. 

We  agree  with  the  commenters  that 
IRB  or  privacy  board  review  should 
address  the  privacy  interests  of 
individuals  and  not  institutions.  This 
provision  is  intended  to  protect 
individuals  from  unnecessary-  uses  and 
disclosures  of  their  hfialth  information 
and  does  not  address  institutional 
privacy. 

We  disagree  with  the  comment  that 
documentation  of  IRB  or  privacy  board 
approval  of  the  w-aiver  of  authorization 
should  be  given  deference  by  other  IRBs 
or  privacy  boards  conducting  secondary' 
reviews.  We  do  not  believe  that  it  is 
appropriate  to  restrict  the  deliberations 
or  judgments  of  privacy  boards,  nor  do 
we  have  the  authority  under  this  rule  to 
instruct  IRBs  on  this  issue.  Instead,  we 
reiterate  that  all  disclosures  for  research 
purposes  under  §  164.512(1)  are 
voluntary-,  and  that  institutions  may 
choose  to  impose  more  stringent 
requirements  for  any  use  and  disclosure 
permitted  under  §  164.512. 
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Comment:  Some  commenters  were 
concerned  about  the  implications  of 
proposed  §  164.510(j)  on  multi-center 
research.  These  commenters  argued  that 
for  multi-center  research,  researchers 
may  require  protected  health 
information  from  multiple  covered 
entities,  each  of  whom  may  have 
different  requirements  for  the 
documentation  of  IRB  or  privacy  board 
review.  Therefore,  there  was  concern 
that  documentation  that  may  suffice  for 
one  covered  entity,  may  not  for  another, 
thereby  hindering  multi-center  research. 

Response:  Since  §  164.512(1) 
establishes  minimum  documentation 
standards  for  covered  health  care 
providers  and  health  plans  using  or 
disclosing  protected  health  information 
for  research  purposes,  we  understand 
that  some  covered  providers  and  health 
plans  may  choose  to  require  additional 
documentation  requirements  for 
researchers.  We  note,  however,  that 
nothing  in  the  final  rule  would  preclude 
a  covered  health  care  provider  or  health 
plan  from  developing  the  consistent 
documentation  requirements  provided 
thev  meet  the  requirements  of 
§164.512(i) 

Comment:  One  commenter  who  was 
also  concerned  that  the  minimum 
necessary  requirements  of  proposed 
§  164.506(b)  would  negatively  affect 
multi-center  research  because  covered 
entities  participating  in  multi-site 
research  studies  would  no  longer  be 
permitted  to  rely  upon  the  consent  form 
approved  by  a  central  IRB.  and  nor 
would  participating  entities  be 
permitted  to  report  data  to  the 
researcher  using  the  case  report  form 
approved  by  the  central  IRB  to  guide 
what  data  points  to  include.  This 
commenter  noted  that  the  requirement 
that  each  site  would  need  to  undertake 
a  separate  minimum  necessary  review 
for  each  disclosure  would  erect 
significant  barriers  to  the  conduct  of 
research  and  may  compromise  the 
integrity  and  validity  of  data  combined 
from  multiple  sites.  This  commenter 
recommended  that  the  Secretary  absolve 
a  covered  entity  of  the  responsibility  to 
make  its  own  individual  minimum 
necessary'  determinations  if  the  entity  is 
disclosing  information  pursuant  to  an 
IRB  or  privacy  board-approved  protocol. 

Response:  The  minimum  necessary- 
requirements  in  the  final  rule  have  been 
revised  to  permit  covered  entities  to  rely 
on  the  documentation  of  IRB  or  privacy 
■^     board  approval  as  meeting  the  minimum 
necessary'  requirements  of  §  164.514 
However,  we  anticipate  that  much 
multi-site  research,  such  as  multi-site 
clinical  trials,  will  be  conducted  with 
patients"  informed  consent  as  required 
bv  the  Common  Rule  and  FDA's 


protection  of  human  subjects 
regulations,  and  that  patients' 
authorization  will  also  be  sought  for  the 
use  or  disclosure  of  protected  health 
information  for  such  studies.  Therefore, 
it  should  be  noted  that  the  minimum 
necessary  requirements  do  not  apply  for 
uses  or  disclosures  made  with  an 
authorization.  In  addition,  the  final  rule 
allows  a  covered  health  care  provider  or 
health  plan  to  use  or  disclose  protected 
health  information  pursuant  to  an 
authorization  that  was  approved  by  a 
single  IRB  or  privacy  board,  provided 
the  authorization  met  the  requirements 
of  ^  164.508.  The  final  rule  does  not. 
however.  rfKjuire  IRB  or  privacy  board 
review  for  the  use  or  disclosure  of 
protected  health  information  for 
research  conducted  with  individuals' 
authorization. 

Comment:  Some  commenters  believed 
that  proposed  *}  164.510(j)  would  have 
required  documentation  of  both  IRB  and 
privacy  board  review  before  a  covered 
entity  would  be  permitted  to  disclose 
protected  health  information  for 
research  purposes  without  an 
individual's  authorization. 

Response:  This  is  incorrect.  Section 
164.512(i)(l)(i)  of  the  final  rule  requires 
documentation  of  alteration  or  waiver 
approval  by  either  an  IRB  or  a  privacy 
board. 

Comment:  Some  commenters  believed 
that  the  proposed  rule  would  have 
required  that  patients  be  notified 
whenever  protected  health  information 
about  themselves  was  disclosed  for 
research  purposes. 

Response:  This  is  incorrect.  Covered 
entities  are  not  required  to  inform 
individuals  that  protected  health 
information  about  themselves  has  been 
disclosed  for  research  purposes. 
However,  as  required  in  §  164.520  of  the 
final  rule,  the  covered  entity  must 
include  research  disclosures  in  their 
notice  of  information  practices.  In 
addition,  as  required  by  §  164.528  of  the 
rule,  covered  health  care  providers  and 
health  plans  must  provide  individuals, 
upon  request,  with  an  accounting  of 
disclosures  made  of  protected  health 
information  about  the  individual. 

Comment:  One  commenter 
recommended  that  IRB  and  privacy 
boards  also  be  required  to  be  accredited. 

Response:  While  we  agree  that  the 
issue  of  accrediting  IRBs  and  privacy 
b(jards  deserves  further  consideration, 
we  believe  it  is  premature  to  require 
covered  entities  to  ensure  that  the  IRB 
or  privacy  board  that  approves  an 
alteration  or  waiver  of  authorization  is 
accredited.  Currently,  there  are  no 
accepted  accreditation  standards  for 
IRBs  or  privacy  boards,  nor  a  designated 
accreditation  body.  Recognizing  the 


need  for  and  value  of  greater  uniformity 
and  public  accountability  in  the  review 
and  approval  process,  HHS,  with 
support  from  the  Office  of  Human 
Research  Protection,  National  Institutes 
of  Health,  Food  and  Drug 
Administration,  Centers  for  Disease 
Control  and  Prevention,  and  Agency  for 
Health  Care  Research  and  Quality,  has 
engaged  the  Institute  of  Medicine  to 
recommend  uniform  performance 
resource-based  standards  for  private, 
voluntary  accreditation  of  IRBs.  This 
effort  will  draw  upon  work  already 
undertaken  by  major  national 
organizations  to  develop  and  test  these 
standards  by  the  spring  of  2001 . 
followed  by  initiation  of  a  formal 
accreditation  process  before  the  end  of 
next  year.  Once  the  Department  has 
received  the  Institute  of  Medicine's 
recommended  accreditation  standards 
and  process  for  IRBs,  we  plan  to 
consider  whether  this  accreditation 
model  would  also  be  applicable  to 
privacy  boards. 

Comment:  A  few  commenters  also 
noted  that  if  both  an  IRB  and  a  privacy 
board  reviewed  a  research  study  and 
came  to  conflicting  decisions,  proposed 
§  164.510(j)  was  unclear  about  which 
board's  decision  would  prevail. 

Response:  The  final  rule  does  not 
stipulate  which  board's  decision  would 
prevail  if  an  IRB  and  a  privacy  board 
came  to  conflicting  decisions.  The  final 
rule  requires  covered  entities  to  obtain 
documentation  that  one  IRB  or  privacy 
board  has  approved  of  the  alteration  or 
waiver  of  authorization.  The  covered 
entity,  however,  has  discretion  to 
request  information  about  the  findings 
of  all  IRBs  and/or  privacy  boards  that 
have  reviewed  a  research  proposal.  We 
strongly  encourage  researchers  to  notify' 
IRBs  and  privacy  boards  of  any  prior 
IRB  or  privacy  board  review  of  a 
research  protocol. 

Comment:  Many  commenters  noted 
that  the  NPRM  included  no  guidance  on 
how  the  privacy  board  should  approve 
or  deny  researchers'  requests.  Some  of 
these  commenters  recommended  that 
the  regulation  stipulate  that  privacy 
boards  be  required  to  follow  the  same 
voting  rules  as  required  under  the 
Common  Rule. 

Response:  We  agree  that  the  Common 

Rule  (§ .108(b))  provides  a  good  model 

of  voting  procedures  for  privacy  boards 
and  incorporate  such  procedures  to  the 
extent  they  are  relevant.  In  the  final 
rule,  we  require  that  the  documentation 
of  alteration  or  waiver  of  authorization 
state  that  the  alteration  or  waiver  has 
been  reviewed  and  approved  by  either 
(1)  an  IRB  that  has  followed  the  voting 
requirements  of  the  Common  Rule 
(§_  .108(b)),  or  the  expedited  review 
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procedures  of  the  Common  Rule 

(§ .110);  or  (2)  unless  an  expedited 

review  procedure  is  used,  a  privacy 
board  that  has  reviewed  the  proposed 
research  at  a  convened  meeting  at  which 
a  majority  of  the  privacy  board  members 
are  present,  including  at  least  one 
member  who  is  not  affiliated  with  the 
covered  entity,  not  affiliated  with  any 
entity  conducting  or  sponsoring  the 
research,  and  not  related  to  any  person 
who  is  affiliated  with  any  such  entities, 
and  the  alteration  or  waiver  of 
authorization  is  approved  by  the 
majority  of  privacy  board  members 
present  at  the  meeting. 

Comment:  A  few  commenters  were 
concerned  that  the  research  provisions 
would  be  especially  onerous  for  small 
non-governmental  entities,  furthering 
the  federal  monopoly  on  research. 

Response:  We  imderstand  that  the 
documentation  requirements  of 
§  164.512(1),  as  well  as  other  provisions 
in  the  final  rule,  may  be  more  onerous 
for  small  entities  than  for  larger  entities. 
We  believe,  however,  that  when 
protected  health  information  is  to  be 
used  or  disclosed  for  research  without 
an  individual's  authorization,  the 
additional  privacy  protections  in 
§  164.512(1)  are  essential  to  reduce  the 
risk  of  harm  to  the  individual. 

Comment:  One  commenter  believed 
that  it  was  paradoxical  that,  imder  the 
proposed  rule,  the  disclosiu^  of 
protected  health  information  for 
research  conducted  with  an 
authorization  would  have  beeiTmore 
heavily  burdened  than  research  that  was 
conducted  without  authorization,  which 
they  reasoned  was  far  less  likely  to  bring 
personal  benefit  to  the  research  subjects. 

Response:  It  was  not  our  intent  to 
impose  more  requirements  on  covered 
entities  using  or  disclosing  protected 
health  information  for  research 
conducted  with  authorization  than  for 
research  conducted  without 
authorization.  In  fact,  the  proposed  rule 
would  have  required  only  authorization 
as  stipulated  in  proposed  §  164.508  for 
research  disclosures  made  with 
authorization,  and  would  have  been 
exempt  from  the  documentation 
requirements  in  proposed  §  164.510(j). 
We  retain  this  treatment  in.the  final 
rule.  We  disagree  with  the  commenter 
who  asserted  that  the  requirements  for 
research  conducted  with  authorization 
are  more  burdensome  for  covered  health 
care  providers  and  plans  than  the 
documentation  provisions  of  this 
paragraph. 

Comment:  A  number  of  comments, 
mostly  from  the  pharmaceutical 
industry,  recommended  that  the  final 
rule  state  that  privacy  boards  be 
permitted  to  waive  authorization  only 


with  respect  to  research  uses  of  medical 
information  collected  in  the  course  of 
treatment  or  health  care  operations,  and 
not  with  respect  to  clinical  research. 
Similarly,  one  commenter 
recommended  that  IRBs  and  privacy 
boards  be  authorized  to  review  privacy 
issues  only,  not  the  entire  research 
project.  These  conunenters  were 
concerned  that  by  granting  waiver 
authority  to  privacy  boards  and  IRBs, 
and  by  incorporating  the  Common  Rule 
waiver  criteria  into  the  waiver  criteria 
included  in  the  proposed  rule,  the 
Secretary  has  set  the  stage  for  privacy 
boards  to  review  and  approve  waivers  in 
circiunstances  that  involve 
interventional  research  that  is  not 
subject  to  the  Conunon  Rule. 

Response:  We  agree  with  the 
commenters  who  reconunended  that  the 
final  rule  clarify  that  the  documentation 
of  IRB  or  privacy  board  approval  of  the 
waiver  of  authorization  would  be  based 
only  on  an  assessment  of  the  privacy 
risks  associated  with  a  research  study, 
not  an  assessment  of  all  relevant  risks  to 
participants.  In  the  final  rule,  we  have 
amended  the  language  in  the  waiver 
criteria  to  make  clear  that  these  criteria 
relate  only  to  the  privacy  interests  of  the 
individual.  We  anticipate,  however,  that 
the  vast  majority  of  uses  and  disclosures 
of  protected  health  information  for 
interventional  research  will  be  made 
with  individuals'  authorization. 
Therefore,  we  expect  it  will  be  rare  that 
a  researcher  will  seek  IRB  or  privacy 
board  approval  for  the  alteration  or 
waiver  of  authorization,  but  seek 
informed  consent  for  participation  for 
the  interventional  component  of  the 
research  study.  Fiuthermore,  we  believe 
that  interventional  research,  such  as 
most  clinical  trials,  could  not  meet  the 
waiver  criteria  in  the  final  rule 
{§  164.512(i){2)(ii)(C)),  which  states  "the 
research  could  not  practicably  be 
conducted  without  the  alteration  or 
waiver."  If  a  researcher  is  to  have  direct 
contact  with  research  subjects,  the 
researcher  should  in  virtually  all  cases 
be  able  to  seek  and  obtain  patients' 
authorization  for  the  use  and  disclosure 
of  protected  health  information  about 
themselves  for  the  research  study. 

Comment:  A  few  commenters 
recommended  that  the  rule  explicitly 
state  that  covered  entities  would  be 
permitted  to  rely  upon  an  IRB  or  privacy 
boards'  representation  that  the  research 
proposal  meets  the  requirements  of 
proposed  §  164.510(j). 

Response:  We  agree  with  this 
comment.  The  final  rule  clarifies  that 
covered  health  care  providers  and 
health  plans  are  allowed  to  rely  on  an 
IRB's  or  privacy  board's  representation 


that  the  research  proposal  meets  the 
requirements  of  §  164.512(i]. 

Comment:  One  commenter 
recommended  that  IRBs  be  required  to 
maintain  web  sites  with  information  on 
proposed  and  approved  projects. 

Response:  We  agree  that  it  could  be 
useful  for  IRBs  and  privacy  boards  to 
maintain  web  sites  with  information  on 
proposed  and  approved  projects. 
However,  requiring  this  of  IRBs  and 
privacy  boards  is  beyond  the  scope  of 
our  authority  under  HIPAA.  In  addition, 
this  recommendation  raises  concerns 
that  would  need  to  be  addressed, 
including  concerns  about  protecting  the 
confidentiality  of  research  participants 
and  propriety  information  that  may  be 
contained  in  research  proposals.  For 
these  reasons,  we  decided  not  to 
incorporate  this  requirement  into  the 
final  rule. 

Comment:  One  commenter 
recommended  that  HHS  collect  data  on 
research-related  breaches  of 
confidentiality  and  investigate  existing 
anecdotal  reports  of  such  breaches. 

Response:  This  recommendation  is 
beyond  HHS'  legal  authority,  since 
HIPAA  did  not  give  us  the  authority  to 
regulate  researchers.  Therefore,  this 
recommendation  was  not  included  in 
the  final  rule. 

Comment:  A  number  of  commenters 
were  concerned  that  HIPAA  did  not  give 
the  Secretary  the  authority  to  protect 
information  once  it  was  disclosed  to 
researchers  who  were  not  covered 
entities. 

Response:  The  Secretary  shares  these 
conunenters'  concerns  about  the 
Department's  limited  authority  under 
HIPAA.  We  strongly  support  the 
enactment  of  additional  federal 
legislation  to  fill  these  crucial  gaps  in 
the  Secretary's  authority. 

Comment:  One  commenter 
recommended  that  covered  entities 
should  be  required  to  retain  the  IRB's  or 
privacy  board's  documentation  of 
approval  of  the  waiver  of  individuals' 
authorization  for  at  least  six  years  from 
when  the  waiver  was  obtained. 

Response:  We  agree  with  this 
comment  and  have  included  such  a 
requirement  in  the  final  rule.  See 
§164.530(j). 

Comment:  One  commenter 
recommended  that  whenever  health 
information  is  used  for  research  or 
administrative  purposes,  a  plan  is  in 
place  to  evaluate  whether  to  and  how  to 
feed  patient-specific  information  back 
into  the  health  system  to  benefit  an 
individual  or  group  of  patients  from 
whom  the  health  information  was 
derived. 

Response:  While  we  agree  that  this 
recommendation  is  consistent  with  the 
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responsible  conduct  of  research,  HIPAA 
did  not  give  us  the  authority  to  regulate 
research.  Therefore,  this 
recommendation  was  not  included  in 
the  final  rule. 

Comment:  A  few  commenters 
recommended  that  contracts  between 
covered  entities  and  researcher  be 
pursued.  Comments  received  in  favor  of 
requiring  contractual  agreements  argued 
that  such  a  contract  would  be 
enforceable  under  law,  and  should 
prohibit  secondarv  disclosures  by 
researchers.  Some  of  these  commenters 
recommended  that  c;ontracts  between 
covered  entities  and  researchers  should 
be  the  same  as.  or  modeled  on,  the 
proposed  requirements  for  business 
partners.  In  addition.  st)me  commenters 
argued  that  contracts  between  covered 
entities  and  researchers  should  be 
required  as  a  means  of  placing  equal 
responsibility  on  the  researcher  for 
protecting  protected  health  informatum 
and  for  not  improperly  re-identifying 
information 

Response:  In  the  final  rule,  we  have 
added  an  additional  waiver  criteria  tn 
require  that  there  are  adequate  written 
assurances  from  the  researcher  that 
protected  health  information  will  not  be 
re-used  or  disclosed  to  any  other  person 
or  entity,  except  as  required  by  law.  for 
authorized  oversight  of  the  research 
project,  or  for  other  research  for  which 
the  use  or  disclosure  of  protected  health 
information  W(3uld  be  permitted  bv  this 
subpart.  \V<'  believe  that  this  additional 
waiver  criteria  provides  additional 
assurance  that  protected  health 
information  will  not  be  misused  by 
researchers,  while  not  imposing  the 
additional  burdens  of  a  contractual 
requirement  on  covered  health  care 
providers  and  health  plans.  We  were  not 
persuaded  by  the  comments  received 
that  contractual  requirements  would 
provide  necessarv  additional 
protections,  that  would  not  also  be 
provided  by  the  less  burdensome  waiver 
criteria  for  adequate  written  assurance 
that  the  researcher  will  not  re-use  or 
disclose  protected  health  information, 
with  few  exceptions.  Our  intent  was  to 
strengthen  and  extend  existing  privacv 
safeguards  for  protected  health 
information  that  is  used  or  disclosed  for 
research,  while  not  creating  unnecessary 
disincentives  to  covered  health  care 
providers  and  health  plans  who  choose 
to  use  or  disclose  protected  health 
information  for  research  purposes. 

Comment:  Some  commenters 
explicitly  opposed  requiring  contracts 
between  covered  entities  and 
researchers  as  a  condition  of  permitting 
the  use  or  disclosure  of  protected  health 
information  for  research  purposes. 
These  commenters  argued  that  such  a 


contractual  requirement  would  be  too 
onerous  for  covered  entities  and 
researchers  and  would  hinder  or  halt 
important  research. 

Response:  We  agree  with  the 
arguments  raised  hy  these  commenters, 
and  thus,  the  final  rule"  does  not  require 
contracts  between  covered  entities  and 
researchers  as  a  condition  of  using  or 
disclosing  protected  health  information 
for  research  purposes  without 
authorization. 

Comment:  A  large  number  of 
commenters  strongly  supported 
requiring  patient  consent  before 
protect!  ■'  health  information  could  be 
used  sclosed.  including  but  not 

limi  *a  .     ""^  and  disclosure  for 
research  pUi'"oses.  These  t:ommenters 
argued  that  t.ie  unconsented-to  use  of 
their  medical  records  abridged  their 
autonomy  right  to  decide  whether  or  not 
to  participate  in  research.  A  few 
referenced  the  Nuremberg  Code  in 
support  of  their  view,  noting  that  the 
Nuremberg  Code  required  individual 
consent  for  participation  in  research. 

Response:  We  agree  that  it  is  of 
foremost  importance  that  individuals" 
privacy  rights  and  welfare  be 
safeguarded  when  protected  health 
information  about  themselves  is  used  or 
disclosed  for  research  studies.  We  also 
strongly  believe  that  continued 
improvements  in  the  nation's  health 
requires  that  researchers  be  permitted 
access  to  protected  health  information 
without  authorization  in  certain 
circumstances.  Additional  privacy 
protections  are  needed,  however,  and 
we  have  included  several  in  the  final 
rule.  If  covered  entities  plan  to  disclose 
protected  health  without  individuals' 
authorization  for  research  purposes, 
individuals  must  be  informed  of  this 
through  the  covered  entity's  notice  to 
patients  of  their  information  practices. 
In  addition,  before  covered  health  care 
providers  or  health  plans  may  use  or 
disclose  protected  health  information 
for  research  without  authorization,  they 
must  obtain  documentation  that  an  IRB 
or  privacy  board  has  found  that 
specified  waiver  criteria  have  been  met, 
unless  the  research  will  include 
protected  health  information  about 
deceased  individuals  onlv,  or  is  solelv 
for  reviews  that  are  preparatory  to 
research. 

While  it  is  true  that  the  first  provision 
of  the  Nuremberg  Code  states  that  "the 
voluntary  consent  of  the  human  subject 
is  absolutely  essential,"  it  is  important 
tn  understand  the  context  of  this 
important  document  in  the  history  of 
protecting  human  subjects  research  from 
harm.  The  Nuremberg  Code  was 
developed  for  the  Nuremberg  Military 
Tribunal  as  standards  by  which  to  judge 


the  human  experimentation  conducted 
by  the  Nazis,  and  was  one  of  the  first 
documents  setting  forth  principles  for 
the  ethical  conduct  of  human  subjects 
research.  The  acts  of  atrocious  cruelty 
that  the  Nuremberg  Code  was  developed 
to  address,  focused  on  preventing  the 
violations  to  human  rights  and  dignity 
that  occurred  in  the  name  of  "medical 
advancement."  The  Code,  however,  did 
not  directly  address  the  ethical  conduct 
of  non-interventional  research,  such  as 
medical  records  research,  where  the  risk 
of  harm  to  participants  can  be  unlike 
those  associated  with  clinical  research. 

We  believe  that  the  our  proposed 
requirements  for  the  use  or  disclosure  of 
protected  health  information  for 
research  are  consistent  with  the  ethical 
principles  of  "respect  for  persons." 
"beneficence,"  and  "justice,"  which 
were  established  by  the  Belmont  Report 
in  1978.  and  are  now  accepted  as  the 
quintessential  requirements  for  the 
ethical  conduct  of  research  involving 
human  subjects,  including  research 
using  individually  identifiable  health 
information.  These  ethical  principles 
formed  the  foundation  for  the 
requirements  in  the  Common  Rule,  on 
which  our  proposed  requirements  for 
research  uses  and  disclosures  were 
modeled. 

Comment:  Many  commenters 
recommended  that  the  privacy  rule 
permit  individuals  to  opt  out  of  having 
their  records  used  for  the  identified 
"important"  public  policy  purposes  in 
?>  164.510rincluding  for  research 
purposes.  These  commenters  asserted 
that  permitting  the  use  and  disclosure  of 
their  protected  health  information 
without  their  con.sent.  or  without  an 
opportunity  to  "opt  out"  of  having  their 
information  used  or  disclosed,  abridged 
individuals'  right  to  decide  who  should 
be  permitted  access  to  their  medical 
records.  In  addition,  one  commenter 
argued  that  although  the  research 
community  has  been  sharply  critical  of 
a  Minnesota  law  that  limits  access  to 
health  records  (Minnesota  Statute 
Section  144.335  (1998)),  researchers 
have  cited  a  lack  of  response  to  mailed 
consent  forms  as  the  primary  factor 
behind  a  decrease  in  the  percentage  of 
medical  records  available  for  research. 
This  commenter  argued  that  an  opt-out 
provision  would  not  be  subject  to  this 
"nonresponder"  problem. 

Response:  We  believe  that  a 
meaningful  right  to  "opt  out"  of  a 
research  study  requires  that  individuals 
be  contacted  and  informed  about  the 
study  for  which  protected  heedth 
information  about  themselves  is  being 
requested  by  a  researcher.  We 
concluded,  therefore,  that  an  "opt  out" 
provision  of  this  nature  may  suffer  from 
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the  same  decliner  bias  that  has  been 
experienced  by  researchers  who  are 
subject  to  laws  that  require  patient 
consent  for  medical  records  research. 
Furthermore,  evidence  on  the  effect  of  a 
mandatory  "opt  out"  provision  for 
medical  records  research  is  only 
fragmentary  at  this  time,  but  at  least  one 
study  has  preliminarily  suggested  that 
those  who  refuse  to  consent  for  research 
access  to  their  medical  records  may 
differ  in  statistically  significant  ways 
from  those  who  consent  with  respect  to 
variables  such  as  age  and  disease 
category  (SJ  Jacobsen  et  al,  "Potential 
Effect  of  Authorization  Bias  on  Medical 
Records  Research,"  Mayo  Clin  Proc  74: 
(1999)  330-338).  For  these  reasons,  we 
disagree  with  the  commenters  who 
recommended  that  an  "opt  out" 
provision  be  included  in  the  final  rule. 
In  the  final  rule,  we  do  require  covered 
entities  to  include  research  disclosures 
in  their  notice  of  information  practices. 
Therefore,  individuals  who  do  not  wish 
for  protected  health  information  about 
themselves  to  be  disclosed  for  research 
purposes  without  their  authorization 
could  select  a  health  care  provider  or 
health  plan  on  this  basis.  In  addition, 
the  final  rule  also  permits  covered 
health  care  providers  or  health  plans  to 
agree  not  to  disclose  protected  health 
information  for  research  purposes,  even 
if  research  disclosures  would  otherwise 
be  permitted  under  their  notice  of 
information  practices.  Such  an 
agreement  between  a  covered  health 
care  provider  or  health  plan  and  an 
individual  would  not  be  enforceable 
under  the  final  rule,  but  might  be 
enforceable  under  applicable  state  law. 

Comment:  Some  commenters 
explicitly  recommended  that  there 
should  be  no  provision  permitting 
individuals  to  opt  out  of  having  their 
information  used  for  research  purposes. 

Response:  We  agree  with  these 
commenters  for  the  reasons  discussed 
above. 

IRB  and  Privacy  Board  Review 

Comments:  The  NPRM  imposed  no 
requirements  for  the  location  or 
sponsorship  of  the  IRB  or  privacy  board. 
One  commenter  supported  the  proposed 
approach  to  permit  covered  entities  to 
rely  on  documentation  of  a  waiver  by  a 
IRB  or  privacy  board  that  was  convened 
by  the  covered  entity,  the  researcher,  or 
another  entity. 

In  contrast,  a  few  commenters 
recommended  that  the  NPRM  require 
that  the  IRB  or  privacy  boeird  be  outside 
of  the  entity  conducting  the  research, 
although  the  rationale  for  these 
reconunendations  was  not  provided. 
Several  industry  and  constuner  groups 
alternatively  recommended  that  the 


regulation  require  that  privacy  boards  be 
based  at  the  covered  entity.  These 
comments  argued  that  "if  the  privacy 
board  is  to  be  based  at  the  entity 
receiving  data,  and  that  entity  is  not  a 
covered  entity,  there  will  be  little  ability 
to  enforce  the  regulation  or  study  the 
effectiveness  of  the  standards.' 
Response:  We  agree  wdth  the 
conunent  supporting  the  proposed  rule's 
provision  to  impose  no  requirements  for 
the  location  or  sponsorship  of  the  IRB 
or  privacy  board  that  was  convened  to 
review  a  research  proposal  for  the 
alteration  or  waiver  of  authorization 
criteria.  In  the  absence  of  a  rationale,  we 
were  not  persuaded  by  the  comments 
asserting  that  the  IRB  or  privacy  board 
should  be  convened  outside  of  the 
covered  entity.  In  addition,  while  we 
agree  with  the  comments  that  asserted 
HHS  would  have  a  greater  ability  to 
enforce  the  rule  if  a  privacy  board  was 
established  at  the  covered  entity  rather 
than  an  uncovered  entity,  we  concluded 
that  the  additional  burden  that  such  a 
requirement  would  place  on  covered 
entities  was  unwarranted.  Furthermore, 
under  the  Common  Rule  and  FDA's 
protection  of  human  subjects 
regulations.  IRB  review  often  occurs  at 
the  site  of  the  recipient  researchers" 
institution,  and  it  was  not  our  intent  to 
change  this  practice.  Therefore,  in  the 
final  rule,  we  continue  to  impose  no 
requirements  for  the  location  or 
sponsorship  of  the  IRB  or  privacy  board. 

Privacy  Board  Membership 

Comment:  Some  commenters  were 
concerned  that  the  proposed 
composition  of  the  privacy  board  did 
not  adequately  address  potential 
conflicts  of  interest  of  the  board 
members,  particularly  since  the 
proposed  rule  would  have  permitted  the 
board's  "unaffiliated"  member  to  be 
affiliated  with  the  entity  disclosing  the 
protected  health  information  for 
research  purposes.  To  address  this 
concern,  some  commenters 
recommended  that  the  required 
composition  of  privacy  boards  be 
modified  to  require  "*   *   *  at  least  one 
member  who  is  not  affiliated  with  the 
entity  receiving  or  disclosing  protected 
healdi  information.  "  These  commenters 
believed  that  this  addition  would  be 
more  sound  and  more  consistent  with 
the  Common  Rule's  requirements  for  the 
composition  of  IRBs.  Furthermore,  it 
was  argued  that  this  requirement  would 
prohibit  covered  entities  from  creating  a 
privacy  board  comprised  entirely  of  its 
own  employees. 

Response:  We  agree  with  these 
comments.  In  the  final  rule  we  have 
revised  the  proposed  membership  for 
privacy  board  to  reduce  potential 


conflict  of  interest  among  board 
members.  The  final  rule  requires  that 
documentation  of  alteration  or  waiver 
from  a  privacy  board,  is  only  valid 
under  §  164.512(1)  if  the  privacy  board 
includes  at  least  one  member  who  is  not 
affiliated  with  the  covered  entitv.  not 
affiliated  with  any  entity  conducting  or 
sponsoring  the  research,  and  not  related 
to  a  person  who  is  affiliated  with  such 
entities. 

Comment:  One  commenter 
recommended  that  privacy  boards  be 
required  to  include  more  than  one 
unaffiliated  member  to  address  concerns 
about  conflict  of  interest  among 
members. 

Response:  We  disagree  that  privacy 
boards  should  be  required  to  include 
more  than  one  unaffiliated  member.  We 
believe  that  the  revised  membership 
criterion  for  the  unaffiliated  member  of 
the  privacy  board,  and  the  criterion  that 
requires  that  the  board  have  no  member 
participating  in  a  re\'iew  of  any  prcjject 
in  which  the  member  has  a  conflict  of 
interest,  are  sufficient  to  ensure  that  no 
member  of  the  board  has  a  conflict  of 
interest  in  a  research  proposal  under 
their  review . 

Comment:  Many  commenters  also 
recommended  that  the  membership  of 
privacy  boards  be  required  to  be  more 
similar  to  that  of  IRBs.  The.se 
commenters  were  concerned  that 
privacy  boards,  as  described  in  the 
proposed  rule,  would  not  have  the 
needed  expertise  to  adequatelv  review 
and  oversee  research  involving  the  use 
of  protected  health  information.  A  few 
of  these  commenters  also  re(  ommended 
that  IRBs  be  required  to  have  at  least 
one  member  trained  in  privacy  or 
security  matters 

Response:  We  disagree  with  the 
comments  asserting  that  the 
membership  of  privacy  boards  should 
be  required  be  more  similar  to  IRBs. 
Unlike  IRBs,  privacy  boards  only  have 
responsibility  for  reviewing  research 
proposals  that  involve  the  use  or 
disclosure  of  protected  health 
information  without  authorization.  We 
agree,  however,  that  the  proposed  rule 
may  not  have  ensured  that  the  privacy 
board  had  the  necessar\'  expertise  to 
protect  adequately  individuals'  privacy 
rights  and  interests.  Therefore,  in  the 
final  rule,  we  have  modified  one  of  the 
membership  criteria  for  privacy  board  to 
require  that  the  board  has  members  with 
var\'ing  backgrounds  and  appropriate 
professional  competency  as  necessary  to 
review  the  effect  of  the  research 
protocol  on  the  individual's  privacy 
rights  and  related  interests. 

Comment:  Two  commenters 
recommended  that  IRBs  and  privacy- 
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boards  be  required  to  include  patient 
advocates. 

Response:  The  Secretary's  legal 
authority  under  HIPAA  does  not  permit 
HHS  to  modih-  the  membership  of  IRBs 
Moreover,  we  disagree  with  the 
comments  recommending  that  IRBs  and 
privacy  board  should  be  required  tn 
include  patient  advocates.  We  were  not 
persuaded  that  patient  advocates  are  the 
only  persons  with  the  needed  expertise 
to  protect  patients'  privacy  rights  and 
interests.  Therefore,  in  the  final  rule,  we 
do  not  require  that  patient  advocates  be 
included  as  members  of  a  privacy  board. 
However,  under  the  final  rule,  IRBs  and 
privacy  board  members  could  include 
patient  advocates  provided  they  met  the 
required  membership  criteria  in 
§164.512(i). 

Comment:  A  few  commenters 
requested  clarification  of  the  term 
"conflict  of  interest"  as  it  pertained  to 
the  proposed  rule's  criteria  for  IRB  and 
privacy  board  membership.  In 
particular,  some  commenters 
recommended  that  the  final  rule  clarify 
what  degree  of  involvement  in  a 
research  project  by  a  privacy  board 
member  would  constitute  a  conflict, 
thereby  precluding  that  individuals 
participation  in  a  review  One 
commenter  specifically  requested 
clarification  about  whether  employment 
by  the  covered  entity  constituted  a 
conflict  of  interest,  particularly  if  the 
covered  entity  is  receiving  a  financial 
gain  from  the  conduct  of  the  research 

Response:  We  understand  that 
determining  what  constitutes  conflict  of 
interest  can  be  complex.  We  do  not 
believe  that  employees  of  covered 
entities  or  employees  of  the  research 
institution  requesting  protected  health 
information  for  research  purposes  are 
necessarily  conflicted,  even  if  those 
employees  may  benefit  financially  from 
the  research.  However,  there  are  many 
factors  that  should  be  considered  in 
assessing  whether  a  member  of  an  IRB 
has  a  conflict  of  interest,  including 
financial  and  intellectual  conflicts. 

As  part  of  a  separate,  but  related  effort 
to  the  final  rule,  during  the  summer  of 
2000.  HHS  held  a  conference  on  human 
subject  protection  and  financial 
conflicts  of  interest.  In  addition.  HHS 
solicited  comments  from  the  public 
about  financial  conflicts  of  interest 
associated  with  human  subjects  research 
for  researchers,  IRB  members  and  staff, 
and  research  sponsors.  The  findings 
from  the  conference  and  the  public 
comments  received  are  forming  the 
basis  for  guidance  that  HHS  is  now 
developing  on  financial  conflicts  of 
interest. 


Privacy  Training  for  IRB  and  Privacy 
Boards 

Comment:  A  few  commenters 
expressed  support  for  training  IRB 
members  and  chairs  about  privacy 
issues.  re<ujmmending  that  such  training 
either  be  required  or  that  it  be 
encouraged  in  the  final  rule. 

Response:  We  agree  with  these 
comments  and  thus  encourage 
institutions  that  administer  IRBs  and 
privacv  boards  to  ensure  that  the 
members  of  these  boards  are  adequately 
trained  to  protect  the  privacy  rights  and 
welfare  of  individuals  about  whom 
protected  health  information  is  used  for 
research  purposes.  In  the  final  rule,  we 
require  that  privacy  board  members 
have  varying  backgrounds  and 
appropriate  professional  competency  as 
necessary-  to  review  the  effect  of  the 
research  protocol  on  the  individual's 
privacv  rights  and  related  interests.  We 
believe  that  this  criterion  for  privacy 
board  membership  requires  that 
members  already  have  the  necessary 
knowledge  or  that  they  be  trained  to 
address  privacy  issues  that  arise  in  the 
conduct  of  research  that  involves  the 
use  of  protected  health  information.  In 
addition,  we  note  that  the  Common  Rule 
(^         .107(a))  already  imposes  a  general 
requirement  that  IRB  members  posses 
adequate  training  and  experience  to 
adequately  evaluate  the  research  which 
it  reviews.  IRBs  are  also  authorized  to 
obtain  the  services  of  consultants 
(§         .107(f))  to  provide  expertise  not 
available  on  the  IRB.  We  believe  that 
these  existing  requirements  in  the 
Common  Rule  alreadv  require  that  an 
IRB  have  the  necessary  privacy 
expertise. 

Waiver  Criteria 

Comment:  A  large  number  of 
comments  supported  the  proposed 
rule  s  criteria  for  the  waiver  of 
authorization  by  an  IRB  or  privacy 
board. 

Response:  While  we  agree  that  several 
of  the  waiver  criteria  should  be  retained 
in  the  final  rule,  we  have  made  changes 
to  the  waiver  criteria  to  address  some  of 
the  comments  we  received  on  specific 
criteria.  These  reason  for  these  changes 
are  discussed  in  the  response  to 
t  omments  below 

Comment:  In  addition  to  the  proposed 
waiver  criteria,  several  commenters 
recommended  that  the  final  rule  also 
instruct  IRBs  and  privacy  boards  to 
consider  the  type  of  protected  health 
information  and  the  sensitivity  of  the 
information  to  be  disclosed  in 
determining  whether  to  grant  a  waiver, 
in  whole  or  in  part,  of  the  authorization 
rtx}uirements 


Response:  We  agree  with  these 
comments,  but  believe  that  the 
requirement  to  consider  the  type  and 
sensitivity  of  protected  health 
information  was  already  encompassed 
by  the  proposed  waiver  criteria.  We 
encourage  and  expect  that  IRBs  and 
privacy  boards  will  take  into 
consideration  the  type  and  sensitivity  of 
protected  health  information,  as 
appropriate,  in  considering  the  waiver 
criteria  included  in  the  final  rule. 

Comment:  Many  commenters  were 
concerned  that  the  criteria  were  not 
appropriate  in  the  context  of  privacy 
risks  and  recommended  that  the  waiver 
criteria  be  rewritten  to  more  precisely 
focus  on  the  protection  of  patient 
privacy.  In  addition,  some  commenters 
argued  that  the  proposed  waiver  criteria 
were  redundant  with  the  Common  Rule 
and  were  confusing  because  they  mix 
elements  of  the  Common  Rule's  waiver 
criteria — some  of  which  they  argued 
were  relevant  only  to  interventional 
research.  In  particular,  a  number  of 
commenters  raised  these  concerns  about 
proposed  criterion  (ii).  Some  of  these 
commenters  suggested  that  the  word 
"privacy"  be  inserted  before  "rights." 

Response:  We  agree  with  these 
comments.  To  focus  all  of  the  criterion 
on  individuals'  privacy  interests,  in  the 
final  rule,  we  have  modified  one  of  the 
proposed  waiver  criteria,  eliminated  one 
proposed  criterion,  and  added  an 
additional  criterion  :  (1)  the  proposed 
criterion  which  stated,  "the  waiver  will 
not  adversely  affect  the  rights  and 
welfare  of  the  subjects,"  has  been 
revised  in  the  final  rule  as  follows:  "the 
alteration  or  waiver  will  not  adversely 
affect  the  privacy  rights  and  the  welfare 
of  the  individuals:"  (2)  the  proposed 
criterion  which  stated,  "whenever 
appropriate,  the  subjects  will  be 
provided  with  additional  pertinent 
information  after  participation,"  has 
been  eliminated:  and  (3)  a  criterion  has 
been  added  in  the  final  rule  which 
states,  "there  are  adequate  written 
assurances  that  the  protected  health 
information  will  not  be  re-used  or 
disclosed  to  any  other  person  or  entity, 
except  as  required  by  law,  for  , 
authorized  oversight  of  the  research 
project,  or  for  other  research  for  which 
the  use  or  disclosure  of  protected  health 
information  would  be  permitted  by  this 
subpart."  In  addressing  these  criteria, 
we  expect  that  IRBs  and  privacy  boards 
will  not  only  consider  the  immediate 
privacy  interests  of  the  individual  that 
would  arise  from  the  proposed  research 
study,  but  also  the  possible  implications 
from  a  loss  of  privacy,  such  as  the  loss 
of  employment,  loss  or  change  in  cost  of 
health  insurance,  and  social  stigma. 
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Comment:  A  number  of  comntenters 
were  concerned  about  the  interaction 
between  the  proposed  rule  and  the 
Common  Rule.  One  conunenter  opposed 
the  four  proposed  waiver  criteria  which 
differed  from  the  Common  Rule's 
criteria  for  the  waiver  of  informed 
consent  (§^__.  116(d))  on  the  grounds 
that  the  four  criteria  proposed  in 
addition  to  the  Common  Rule's  waiver 
criteria  would  apply  only  to  the 
research  use  and  disclosure  of  protected 
health  information  by  covered  entities. 
This  commenter  argued  that  this  would 
lead  to  different  standards  for  the 
protection  of  other  kinds  of  individually 
identifiable  health  information  used  in 
research  that  will  fall  outside  of  the 
scope  of  the  final  rule.  This  commenter 
concluded  that  this  inconsistency 
would  be  difficult  for  IRBs  to 
administer,  difficult  for  IRB  members  to 
distinguish,  and  would  be  ethically 
questionable.  For  these  reasons,  many 
commenters  recommended  that  the  final 
rule  should  permit  the  waiver  criteria  of 
the  Common  Rule,  to  be  used  in  lieu  of 
the  waiver  criteria  identified  in  the 
proposed  rule. 

Response:  We  disagree  with  the 
comments  recommending  that  the 
waiver  criteria  of  the  Common  Rule 
should  be  permitted  to  be  used  in  lieu 
of  the  waiver  criteria  identified  in  the 
proposed  rule.  The  Common  Rule's 
waiver  criteria  were  designed  to  protect 
research  subjects  from  all  harms 
associated  with  research,  not 
specifically  to  protect  individuals' 
privacy  interests.  We  understand  that 
the  waiver  criteria  in  the  final  rule  may 
initially  cause  confusion  for  IRBs  and 
researchers  that  must  attend  to  both  the 
final  rule  and  the  Common  Rule,  but  we 
believe  that  the  additional  waiver 
criteria  adopted  in  the  final  rule  are 
essential  to  ensure  that  individuals' 
privacy  rights  and  welfare  are 
adequately  safeguarded  when  protected 
health  information  about  themselves  is 
used  for  research  without  their 
authorization.  We  agree  that  ensuring 
that  the  privacy  rights  and  welfare  of  all 
human  subjects — involved  in  all  forms 
of  research — is  ethically  required,  and 
the  new  Office  of  Human  Research 
Protection  will  immediately  initiate 
plans  to  review  the  confidentiality 
provisions  of  the  Common  Rule. 

In  addition,  at  the  request  of  the 
President,  the  National  Bioethics 
Advisory  Commission  has  begim  an 
examination  of  the  current  federal 
human  system  for  the  protection  of 
human  subjects  in  research.  The  current 
scope  of  the  federal  regidatory 
protections  for  protecting  human 
subjects  in  research  is  just  one  of  the 
issues  that  will  be  addressed  in  the  by 


the  Commission's  report,  and  the 
Department  looks  forward  to  receiving 
the  Commission's  recommendations. 

Concerns  About  Specific  Waiver  Criteria 

Comment:  One  commenter  argued 
that  the  term  "welfare"  was  vague  and 
recommended  that  it  be  deleted  from 
the  proposed  waiver  of  authorization 
criterion  which  stated,  "the  waiver  will 
not  adversely  affect  the  rights  and 
welfare  of  the  subjects." 

Response:  We  oisagree  with  the 
comment  recommending  that  the  final 
rule  eliminate  the  term  "welfare"  from 
this  waiver  criterion.  As  discussed  in 
the  National  Bioethics  Advisory 
Commission's  1999  report  entitled, 
"Research  Involving  Human  Biological 
Materials:  Ethical  Issues  and  Policy 
Guidance,"  "Failure  to  obtain  consent 
may  adversely  affect  the  rights  and 
welfare  of  subjects  in  two  basic  ways. 
First,  the  subject  may  be  improperly 
denied  the  opportunity  to  choose 
whether  to  assume  the  risks  that  the 
research  presents,  and  second,  the 
subject  may  be  harmed  or  wronged  as  a 
result  of  his  or  her  involvement  in 
research  to  which  he  or  she  has  not 
consented  *   *   *.  Subjects'  interest  in 
controlling  information  about 
themselves  is  tied  to  their  interest  in,  for 
example,  not  being  stigmatized  and  not 
being  discriminated  against  in 
employment  and  insurance."  Although 
this  statement  by  the  Commission  was 
made  in  the  context  of  research 
involving  human  biological  materials, 
we  believe  research  that  involves  the 
use  of  protected  health  information 
similarly  requires  that  social  and 
psychological  harms  be  considered 
when  assessing  whether  an  alteration  or 
waiver  will  adversely  affect  the  privacy 
rights  and  welfare  of  individuals.  We 
believe  it  would  be  insufficient  to  attend 
only  to  individuals'  privacy  "rights'" 
since  some  of  the  harms  that  could 
result  from  a  breach  of  privacy,  such  as 
stigmatization.  and  discrimination  in 
employment  or  insurance,  may  not  be 
tied  directly  to  an  individuals'  "rights.  " 
but  would  have  a  significant  impact  on 
their  welfare.  Therefore,  in  the  final 
rule,  we  have  retained  the  term 
"welfare"  in  this  criterion  for  the 
alteration  or  waiver  of  authorization  but 
modified  the  criterion  as  follows  to 
focus  more  specifically  on  privacy 
concerns  and  to  clarify-  that  it  pertains 
to  alterations  of  authorization:  "the 
alteration  or  waiver  will  not  adversely 
affect  the  privacy  rights  and  the  welfare 
of  the  individual." 

Comment:  A  few  commenters 
recommended  that  the  proposed  waiver 
criteria  that  stated,  "the  research  could 
not  practicably  be  conducted  without 


the  waiver,"  be  modified  to  eliminate 
the  term  "'practicably. "  These 
commenters  believed  that  determining 
"practicably"  was  subjective  and  that  its 
elimination  would  facilitate  IRBs  and 
privacy  boards'  implementation  of  this 
criterion.  In  addition,  one  commenter 
was  concerned  that  this  term  could  be 
construed  to  require  authorization  if 
enough  weight  is  given  to  a  privacy 
interest,  and  little  weight  is  given  to  cost 
or  administrative  burden.  This 
commenter  recommended  that  the 
criterion  be  changed  to  allow  a  waiver 
if  the  "disclosure  is  necessary  to 
accomplish  the  research  or  statistical 
purpose  for  which  the  disclosure  is  to 
be  made." 

Response:  We  disagree  with  the 
comments  recommending  that  the  term 
"practicability  "  be  deleted  from  this 
waiver  criterion.  We  believe  that  an 
assessment  of  practicability  is  necessar\ 
to  account  for  research  that  may  be 
possible  to  conduct  with  authorization 
but  that  would  be  impracticable  if 
authorization  were  required.  For 
example,  in  research  study  that  involves 
thousands  of  records,  it  mav  be  possiblf' 
to  track  down  all  potential  subjects,  but 
doing  so  may  entail  costs  that  would 
make  the  research  impracticable.  In 
addition.  IRBs  have  experience 
implementing  this  criterion  since  it  is 
nearlv  identical  to  a  waiver  criterion  in 
the  Common  Rule  (§     .116(d)(3)). 

We  also  disagree  wTth  the 
recommendation  to  change  the  criterion 
to  state,  "disclosure  is  necessary  to 
accomplish  the  research  or  statistical 
purpose  for  which  the  disclosure  is  to 
be  made."  We  believe  it  is  essential  that 
consideration  be  given  as  to  whether  it 
would  be  practicable  for  research  to  be 
conducted  with  authorization  in 
determining  whether  a  waiver  of 
authorization  is  justified.  If  the  research 
could  practicably  be  conducted  with 
authorization,  then  authorization  must 
be  sought.  Authorization  must  not  be 
waived  simply  for  convenience. 

Therefore,  in  the  final  rule,  we  have 
retained  this  criterion  and  clarified  that 
it  also  applies  to  alterations  of 
authorization.  This  waiver  criterion  in 
the  final  rule  states,  "the  research  could 
not  practicably  be  conducted  without 
the  alteration  or  waiver." 

Comment:  Some  commenters  argued 
that  the  criterion  which  stated, 
"whenever  appropriate,  the  subjects 
will  be  provided  with  additional 
pertinent  information  after 
participation."  should  be  deleted.  Some 
comments  recommended  that  the 
criterion  should  be  deleted  for  privacy 
reasons,  arguing  that  it  would  be 
inappropriate  to  create  a  reason  for  the 
researcher  to  contact  the  individual 
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whose  data  were  analyzed,  without  IRB 
review  of  the  proposed  contact  as  a 
patient  intervention.  Other  commenters 
argued  for  the  deletion  of  the  criterion 
on  grounds  that  requiring  researchers  to 
contact  patients  whose  records  were 
used  for  archival  research  would  be 
undulv  burdensome,  while  adding  little 
to  the  patient's  base  of  information. 
Several  commenters  also  argued  that  the 
criterion  was  not  pertinent  to  non- 
inter\entional  retrospective  research 
requiring  access  to  archived  protected 
health  information. 

In  addition,  one  commenter  asserted 
that  this  criterion  was  inconsistent  with 
the  Secretarvs  rationale  for  prohibiting 
disclosures  of  "research  information 
unrelated  to  treatment'  for  purposes 
other  than  research  This  commenter 
argued  that  the  privacy  regulations 
should  not  mandate  that  a  covered 
entity  provide  information  with 
unknown  validity  or  utility  directly  to 
patients.  This  commenter  recommended 
that  a  patient's  physician,  not  the 
researcher,  should  be  the  one  to  contact 
a  patient  to  discuss  the  significance  of 
new  research  findings  for  that 
individual  patient's  care 

Response:  .Mthough  we  disagree  with 
the  arguments  made  by  commenters 
recommending  that  this  criterion  be 
eliminated  in  the  final  rule,  we 
concluded  that  the  criterion  was  not 
directly  related  to  ensuring  the  privacy 
rights  and  welfare  of  indh'iduals. 
Therefore,  we  eliminated  this  criterion 
in  the  final  rule. 

Comment  A  few  commenters 
recommended  that  the  criterion,  which 
required  that  "the  research  would  be 
impracticable  to  conduct  without  access 
to  and  use  of  the  protected  health 
information."  be  deleted  because  it 
would  be  too  subjective  to  be 
meaningful. 

Response:  We  disagree  with 
comments  asserting  that  this  proposed 
cTitericm  would  be  too  subjective.  We 
believe  that  researchers  should  be 
required  to  demonstrate  to  an  IRB  or 
privacy  board  whv  protected  health 
information  is  necessary  for  their 
research  proposal.  If  a  researcher  could 
practicably  use  de-identified  health 
information  for  a  research  study, 
protected  health  information  should  not 
be  used  or  disclosed  for  the  study 
without  individuals'  authorization. 
Therefore,  we  retain  this  criterion  in  the 
final  rule.  In  considering  this  criterion, 
we  e.xpect  IRBs  and  privacy  boards  to 
consider  the  amount  of  information  that 
is  needed  for  the  study.  To  ensure  the 
covered  health  care  provider  or  health 
plan  is  informed  of  what  information 
the  IRB  or  privacy  board  has  determined 
mav  be  used  or  disclosed  without 


authorization,  the  final  rule  also 
requires  that  the  documentation  of  IRB 
or  privacy  board  approval  of  the 
alteration  or  waiver  describe  the 
protected  health  information  for  which 
use  or  access  has  been  determined  to  be 
necessar>'. 

Comment  A  large  number  of 
comments  objected  to  the  proposed 
waiver  criterion,  which  stated  that,  "the 
research  is  of  sufficient  importance  so  as 
to  outweigh  the  intrusion  of  the  privacy 
of  the  individual  whose  information  is 
subject  to  the  disclosure."  The  majority 
of  these  commenters  argued  that  the 
( riterion  was  overly  subjective,  and  that 
due  to  its  subjectivity.  IRBs  and  privacy 
boards  would  inevitably  apply  it 
inconsistently  Several  commenters 
as.sertcni  that  this  criterion  was  unsound 
in  that  it  would  impose  on  reviewing 
bodies  the  explicit  requirement  to  form 
and  debate  conflicting  value  judgments 
about  the  relative  weights  of  the 
research  proposal  versus  an  individual's 
right  to  privacy  Furthermore  these 
commenters  argued  that  this  criterion 
was  also  unnecessary  because  the 
Clommon  Rule  already  has  a 
requirement  that  deals  with  this  issue 
more  appropriately.  In  addition,  one 
commenter  argued  that  the  rule 
eliminate  this  criterion  because 
common  purposes  should  not  override 
individual  rights  in  a  democratic 
society.  Based  on  these  arguments,  these 
commenters  recommended  that  this 
criterion  be  deleted. 

Response:  We  disagree  that  it  is 
inappropriate  to  ask.  IRBs  and  privacy 
boards  to  ensure  that  there  is  a  just 
balance  between  the  expected  benefits 
and  risks  to  individual  partic:ipants  from 
the  research  As  noted  by  several 
commenters.  IRBs  currently  conduct 
such  a  balancing  of  risks  and  benefits 
because  the  ("oinmon  Rule  contains  a 
similar  criterion  for  the  approval  of 
human  subjects  researc:h  (§      .11 1(a)(2)). 
However,  we  disagree  with  the 
comments  asserting  that  the  proposed 
c:riterioii  was  unnecessary  because  the 
(Common  Rule  alrt^ady  contains  a  similar 
c, riterion.  The  C^cunmon  Rule  does  not 
explicitly  address  the  privacy  interests 
of  rescMn  h  partic  ipants  anci  does  not 
applv  to  all  researc:h  that  involves  the 
use  or  disclosure  of  protected  health 
information.  However,  we  agree  that  the 
relevant  Common  Rule  criterion  for  the 
approval  of  human  subjects  research 
provides  better  guidance  to  IRBs  and 
privacy  boards  for  assessing  the  privacy 
risks  and  benefits  of  a  research  proposal. 
Therefore,  in  the  final  rule,  we  modeled 
the  criterion  on  the  relevant  Common 
Rule  requirement  for  the  approval  of 
human  subjects  research,  and  revised 
the  proposed  criterion  to  state:  "the 


privacy  risks  to  individuals  whose 
protected  health  information  is  to  be 
used  or  disclosed  are  reasonable  in 
relation  to  the  anticipated  benefits  if  any 
to  the  individuals,  and  the  importance 
of  the  knowledge  that  may  reasonably 
be  expected  to  result  from  the  research." 

Comment:  One  commenter  asserted 
that  as  long  as  the  research  organization 
has  adequate  privacy  protections  in 
place  to  keep  the  information  from 
being  further  disclosed,  it  is 
unnecessary  for  the  IRB  or  privacy 
board  to  make  a  judgment  on  whether 
the  value  of  the  research  outweighs  the 
privacy  intrusion. 

Response:  The  Department  disagrees 
with  the  assertion  that  adequate 
safeguards  of  protected  health 
information  are  sufficient  to  ensure  that 
the  privacy  rights  and  welfare  of 
individuals  are  adequately  protected. 
We  believe  it  is  imperative  that  there  be 
an  assessment  of  the  privacy  risks  and 
anticipated  benefits  of  a  research  study 
that  proposes  to  use  protected  health 
information  without  authorization.  For 
example,  if  a  research  study  was  so 
scientifically  flawed  that  it  would 
provide  no  useful  knowledge,  any  risk 
to  patient  privacy  that  might  result  from 
the  use  or  disclosure  of  protected  health 
information  without  individuals' 
authorization  would  be  too  great. 

Comment:  A  few  commenters  asserted 
that  the  proposed  criterion  requiring 
"an  adequate  plan  to  destroy  the 
identifiers  at  the  earliest  opportunity 
consistent  with  the  conduct  of  the 
research,  unless  there  is  a  health  or 
research  justification  for  retaining 
identifiers,  "  conflicted  with  the 
regulations  of  the  FDA  on  clinical 
record  keeping  (21  CFR  812.140(d))  and 
the  International  Standard  Organization 
on  control  of  quality  records  [ISO 
1348.3.  4.16).  which  require  that  relevant 
data  be  kept  for  the  life  of  a  device. 

In  addition,  one  commenter  asserted 
that  this  criterion  could  prevent  follow 
up  care.  Similarly,  other  commenters 
argued  that  the  new  waiver  criteria 
would  be  likely  to  confuse  IRBs  and 
may  impair  researchers'  ability  to  go 
back  to  IRBs  to  request  extensions  of 
time  for  which  samples  or  data  can  be 
stored  if  researchers  are  unable  to 
anticipate  future  uses  of  the  data. 

Response:  We  do  not  agree  with  the 
comment  that  there  is  a  conflict  between 
either  the  FDA  or  the  ISO  regulations 
and  the  proposed  waiver  criteria  in  the 
rule.  We  believe  that  compliance  with 
such  recordkeeping  requirements  would 
be  'consistent  with  the  conduct  of 
research"  which  is  subject  to  such 
requirements.  Nonetheless,  to  avoid  any 
confusion,  in  the  final  rule  we  have 
added  the  phrase  "or  such  retention  is 
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otherwise  required  by  law"  to  this 
waiver  criterion. 

We  also  disagree  with  the  comments 
that  this  criterion  would  prevent  follow 
up  care  to  individuals  or  unduly  impair 
researchers  jBrom  retaining  identifiers  on 
data  for  future  research.  We  believe  that 
patient  care  would  qualify  as  a  "health 
*   *   *  justification  for  retaining 
identifiers."  In  addition,  we  understand 
that  researchers  may  not  always  be  able 
to  anticipate  that  the  protected  health 
information  they  receive  from  a  covered 
health  care  provider  or  health  plan  for 
one  research  project  may  be  useful  for 
the  conduct  of  future  research  studies. 
However,  we  believe  that  the 
concomitant  risk  to  patient  privacy  of 
permitting  researchers  to  retain 
identifiers  they  obtained  without 
authorization  would  undermine  patient 
trust,  unless  researchers  could  identify 
a  health  or  research  justification  for 
retaining  the  identifiers.  In  the  final 
rule,  an  IRB  or  privacy  board  is  not 
required  to  establish  a  time  limit  on  a 
researcher's  retention  of  identifiers. 

Additional  Waiver  Criteria 

Comment:  A  few  comments 
recommended  that  there  be  a  additional 
waiver  criterion  to  safeguard  or  limit 
subsequent  use  or  disclosure  of 
protected  health  information  by  the 
researcher. 

Response:  We  agree  with  these 
comments.  In  the  final  rule,  we  include 
a  waiver  criterion  requiring  "there  are 
adequate  written  assurances  that  the 
protected  health  information  will  not  be 
re-used  or  disclosed  to  any  other  person 
or  entity,  except  as  required  by  law,  for 
authorized  oversight  of  the  research 
project,  or  for  otljer  research  for  which 
the  use  or  disclosure  of  protected  health 
information  would  be  permitted  by  this 
subpart." 

Waiving  Authorization,  in  Whole  or  in 
Part 

Comment:  A  few  commenters 
requested  that  the  final  rule  clarify  what 
"in  whole  or  in  part"  means  if 
authorization  is  waived  or  altered. 

Response:  In  the  proposed  rule,  it  was 
HHS'  intent  to  permit  IRBs  and  privacy 
boards  to  either  waive  all  of  the 
elements  for  authorization,  or 
alternatively,  waive  only  some  of  the 
elements  of  authorization.  Furthermore, 
we  also  intended  to  permit  IRBs  and 
privacy  boards  to  alter  the  authorization 
requirements.  Therefore,  in  the  final 
rule,  we  clarify  that  the  alteration  to  and 
waiver  of  authorization,  in  whole  or  in 
part,  are  permitted  as  stipulated  in 
§164,512(1). 


Expedited  Review 

Comment:  One  commenter  asserted 
that  the  proposed  rule  would  prohibit 
expedited  review  as  permitted  under  the 
Common  Rule.  Many  commenters 
supported  the  proposal  in  the  rule  to 
incorporate  the  Common  Rule's 
provision  for  expedited  review,  and 
strongly  recommended  that  this 
provision  be  retained  in  the  final  rule. 
Several  of  these  commenters  argued  that 
the  expedited  review  mechanism 
provides  IRBs  with  the  much-needed 
flexibility  to  focus  volunteer-IRB 
members'  limited  resources. 

Response:  We  agree  that  expedited 
review  should  be  available,  and 
included  a  provision  permitting 
expedited  review  under  specified 
conditions.  We  understand  that  the 
National  Bioethics  Advisory- 
Commission  is  currently  developing  a 
report  on  the  federal  oversight  of  human 
subjects  research,  which  is  expected  to 
address  the  Common  Rule's 
requirements  for  expedited  review.  HHS 
looks  forward  to  receiving  the  National 
Bioethics  Advisory  Commission's 
report,  and  will  modifv'  the  provisions 
for  expedited  review  in  the  privacy  rule 
if  changes  are  warranted  by  the 
Commission's  findings  and 
recommendations. 

Required  Signature 

Comment:  A  few  commenters  asserted 
that  the  proposed  requirement  that  the 
written  documentation  of  IRB  or  privacy 
board  approval  be  signed  by  the  chair  of 
the  IRB  or  the  privacy  board  was  too 
restric:tive.  Some  commenters 
recommended  that  the  final  rule  permit 
the  documentation  of  IRB  or  privacy 
board  approval  to  be  signed  by  persons 
other  than  the  IRB  or  privacy  board 
chair,  including:  (1)  Any  person 
authorized  to  exercise  executive 
authority  under  IRB's  or  privacy  boards 
written  procedures;  (2)  the  IRB's  or 
privacy  board's  acting  chair  or  vice 
chair  in  the  absence  of  the  chair,  if 
permitted  by  IRB  procedures:  and  (3) 
the  covered  entity's  privacy  official. 

Response:  We  agree  with  the 
commenters  who  argued  that  the  final 
rule  should  permit  the  documentation 
of  IRB  or  privacy  board  approval  to  be 
signed  by  someone  other  than  the  chair 
of  the  board.  In  the  final  rule,  we  permit 
the  documentation  of  alteration  or 
waiver  of  authorization  to  be  signed  by 
the  chair  or  other  member,  as  designated 
by  the  chair  of  the  IRB  or  privacy  board, 
as  applicable. 

Research  Use  and  Disclosure  With 
Authorization 

Comment:  Some  commenters, 
including  several  industry  and 


consumer  groups,  argued  that  the 
proposed  rule  would  establish  a  two- 
tiered  system  for  public  and  private 
research.  Privately  funded  research 
conducted  with  an  authorization  for  the 
use  or  disclosure  of  protected  health 
information  would  not  require  IRB  or 
privacy  boaid  review,  while  publicallv 
fundecl  research  conducted  with 
authorization  would  require  IRB  review 
as  required  by  the  Common  Rule.  Many 
of  these  commenters  argued  that 
authorization  is  insufficient  to  protect 
patients  involved  in  research  studies 
and  recommended  that  IRB  or  privacy 
board  review  should  be  required  for  all 
research  regardless  of  sponsor.  These 
commenters  asserted  that  it  is  not 
sufficient  to  obtain  authorization,  and 
that  IRBs  and  privacy  boards  should 
review  the  authorization  document,  and 
assess  the  risks  and  benefits  to 
individuals  posed  by  the  research 

Response:  For  the  reasons  we  rejected 
the  recommendation  that  we  eliminate 
the  option  for  privacy  board  review  and 
require  IRB  review  for  the  waiver  of 
authorization,  we  also  decided  against 
requiring  documentation  of  IRB  or 
privacy  board  approval  for  research 
conducted  with  authorization.  HHS 
strongly  agrees  that  IRB  review  is 
essential  for  the  adequate  protection  of 
human  subjects  involved  in  research, 
regardless  of  whether  informed  consent 
and/or  individuals'  authorization  is 
obtained.  In  fact.  IRB  review  may  be 
even  more  important  for  research 
conducted  with  subjects'  informed 
consent  and  authorization  since  such 
research  may  present  greater  than 
minimal  risk  to  participants.  However, 
HHS'  authority  under  HIPAA  is  limited 
to  safeguarding  the  privacy  of  protected 
health  information,  and  does  not  extend 
to  protecting  human  subjects  more 
broadly.  Therefore,  in  the  final  rule  we 
have  not  required  documentation  of  IRB 
or  privacy  board  review  for  the  research 
use  or  disclosure  of  protected  health 
information  conducted  with 
individuals'  authorization.  As 
mentioned  above,  HHS  looks  forward  to 
receiving  the  recommendations  of  the 
National  Bioethics  Advisorv' 
Commission,  which  is  currently 
examining  the  current  scope  of  federal 
regulatory  protecrtions  for  protecting 
human  subjects  in  research  as  part  of  its 
overarching  report  on  the  federal 
oversight  of  human  subjects  protections. 

Comment:  Due  to  concern  about 
several  of  the  elements  of  authorization, 
many  commenters  recommended  that 
the  final  rule  stipulate  that  "informed 
consent"  obtained  pursuant  to  the 
Common  Rule  be  deemed  to  meet  the 
requirements  for  "authorization."  These 
commenters  argued  that  the  NPRM's 
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additional  authorization  requirements 
offered  no  additional  protection  to 
research  participants  but  would  be  a 
substantive  impediment  to  research. 

Response:  We  disagree  with  the 
comments  asserting  that  the  proposed 
requirements  for  authorization  for  the 
use  or  disclosure  of  protected  health 
information  would  have  offered 
research  subjects  no  additional  privacy 
protection.  Because  the  purposes  of 
authorization  and  informed  consent 
differ,  the  proposed  rule's  requirements 
for  authorization  pursuant  to  a  request 
from  a  researcher  (^  164.508)  and  the 
Common  Rule's  requirements  for 
informed  consent  (Common  Rule, 

§ 116)  contain  important  differences. 

For  example,  unlike  the  Common  Rule, 
the  proposed  rule  would  have  required 
that  the  authorization  include  a 
description  of  the  information  to  be 
used  or  disclosed  that  identifies  the 
information  in  a  specific  and 
meaningful  way.  an  expiration  date,  and 
where,  use  of  disclosure  of  the 
requested  information  will  result  in 
financial  gain  to  the  entity,  a  statement 
that  such  gain  will  result.  We  believe 
that  the  authorization  requirements 
provide  individuals  with  information 
necessarv'  to  determine  whether  to 
authorize  a  specific  use  or  disclosure  of 
protected  health  information  about 
themselves,  that  are  not  required  by  the 
Common  Rule. 

Therefore,  in  the  final  rule,  we  retain 
the  requirement  for  authorization  for  all 
uses  and  disclosures  of  protected  health 
information  not  otherwise  permitted 
without  authorization  by  the  rule.  Some 
of  the  proposed  requirements  for 
authorization  were  modified  in  the  final 
rule  as  discussed  in  the  preamble  on 
§  164.508.  The  comments  received  on 
specific  proposed  elements  of 
authorization  as  they  would  have 
pertained  to  research  are  addressed 
below. 

Comment:  A  number  of  commenters. 
including  several  from  industr\'  and 
consumer  groups,  recommended  that 
the  final  rule  require  patients'  informed 
consent  as  stipulated  in  the  Common 
Rule.  These  commenters  asserted  that 
the  proposed  authorization  document 
was  inadequate  for  research  uses  and 
disclosures  of  protected  health 
information  since  it  included  fewer 
elements  th?j".  required  for  informed 
consent  under  the  Common  Rule, 
including  for  e.xample.  the  Common 
Rule's  requirement  that  the  informed 
consent  document  include:  {\]  A 
description  of  any  reasonably 
foreseeable  risks  or  discomforts  to  the 
subject;  (2)  a  description  of  any  benefits 
to  the  subject  or  to  others  which  may 


reasonably  be  expected  from  the 
research  (Common  Rule.  § .116(a)). 

Response:  While  we  agree  that  the 
ethical  conduct  of  research  requires  the 
voluntary  informed  consent  of  research 
subjects,  as  stipulated  in  the  Common 
Rule,  as  we  have  stated  elsewhere,  the 
privacy  rule  is  limited  to  protecting  the 
confidentiality  of  individually 
identifiable  health  information,  and  not 
protecting  human  subjects  more 
broadly  'Therefore,  we  believe  it  would 
not  be  within  the  scope  of  the  final  rule 
to  require  informed  consent  as 
stipulated  by  the  Common  Rule  for 
research  uses  and  disclosures  of 
protected  health  information. 

Comment:  Several  commenters 
specificallv  objected  to  the 
authorization  requirement  for  a 
"expiration  date."  To  remedy  this 
concern,  many  of  these  commenters 
proposed  that  the  rule  exempt  research 
from  the  requirement  for  an  expiration 
date  if  an  IRB  has  reviewed  and 
approved  the  research  study.  In 
particular,  some  commenters  asserted 
that  the  requirement  for  an  expiration 
date  would  be  impracticable  in  the 
context  of  clinical  trials,  where  the 
duration  of  the  study  depends  on 
several  different  factors  that  cannot  be 
predicted  in  advance.  These 
commenters  argued  that  determining  an 
exact  date  would  be  impossible  due  to 
the  legal  requirements  that 
manufactures  and  the  Food  and  Drug 
Administration  be  able  to 
retrospectively  audit  the  source 
documents  when  patient  data  are  used 
in  clinical  trials.  In  addition,  some 
commenters  asserted  that  a  requirement 
for  an  expiration  date  would  force 
researchers  to  designate  specific 
expiration  dates  so  far  into  the  future  as 
to  render  them  meaningless. 

Response  We  agree  with  commenters 
that  an  expiration  date  is  not  always 
possible  or  meaningful.  In  the  final  rule, 
we  continue  to  require  an  identifiable 
expiration,  but  permit  it  to  be  a  specific 
date  or  an  event  directly  relevant  to  the 
individual  or  the  purpose  of  the 
authorization  (e.g.,  for  the  duration  of  a 
specific  research  study)  in  which  the 
individual  is  a  participant. 

Comment:  A  number  of  commenters, 
including  those  from  the 
pharmaceutical  industry',  were 
concerned  about  the  authorization 
requirement  that  gave  patients  the  right 
to  revoke  consent  for  participation  in 
clinical  research.  These  commenters 
argued  that  such  a  right  to  revoke 
authorization  for  the  use  of  their 
protected  health  information  would 
re(iuire  complete  elimination  of  the 
information  from  the  record.  Some 
stated  that  in  the  conduct  of  clinical 


trials,  the  retrieval  of  individually 
identifiable  health  information  that  has 
already  been  blinded  and  anonymized, 
is  not  only  burdensome,  but  should  this 
become  a  widespread  practice,  would 
render  the  trial  invalid.  One  commenter 
suggested  that  the  Secretcu^  modify  the 
proposed  regulation  to  allow  IRBs  or 
privacy  boards  to  determine  the 
duration  of  authorizations  and  the 
circumstances  under  which  a  research 
participant  should  be  permitted  to 
retroactively  revoke  his  or  her 
authorization  to  use  data  already 
collected  by  the  rese^cher. 

Response:  We  agree  with  these 
concerns.  In  the  final  rule  we  have 
clarified  that  an  individual  cannot 
revoke  an  authorization  to  the  extent 
that  action  has  been  taken  in  reliance  on 
the  authorization.  Therefore,  if  a 
covered  entity  has  already  used  or 
disclosed  protected  health  information 
for  a  research  study  pursuant  to  an 
authorization  obtained  as  required  by 
§  164.508,  the  covered  entity  is  not 
required  under  the  rule,  unless  it  agreed 
otherwise,  to  destroy  protected  health 
information  that  was  collected,  nor 
retrieve  protected  health  information 
that  was  disclosed  under  such  an 
authorization.  However,  once  an 
individual  has  revoked  an 
authorization,  no  additional  protected 
health  information  may  be  used  or 
disclosed  unless  otherwise  permitted  by 
this  rule. 

Comment:  Some  commenters  were 
concerned  that  the  authorization 
requirement  to  disclose  "financial  gain" 
would  be  problematic  as  it  would 
pertain  to  research.  These  commenters 
asserted  that  this  requirement  could 
mislead  patients  and  would  make  it 
more  difficult  to  attract  volunteers  to 
participate  in  research.  One  commenter 
recommended  that  the  statement  be 
revised  to  state  'that  the  clinical 
investigator  will  be  compensated  for  the 
value  of  his/her  services  in 
administrating  this  clinical  trial." 
Another  commenter  recommended  that 
the  authorization  requirement  for 
disclosure  of  financial  gain  be  defined 
in  accordance  with  FDA's  financial 
disclosure  rules. 

Response:  We  strongly  believe  that  a 
requirement  for  the  disclosure  of 
financial  gain  is  imperative  to  ensure 
that  individuals  are  informed  about  how 
and  why  protected  health  information 
about  themselves  will  be  used  or 
disclosed.  We  agree,  however,  that  the 
language  of  the  proposed  requirement 
could  cause  confusion,  because  most 
activities  involve  some  type  of  financial 
gain.  Therefore,  in  the  final  rule,  we 
have  modified  the  language  to  provide 
that  when  the  covered  entity  initiates 
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the  authorization  and  the  covered  entity 
will  receive  direct  or  indirect 
remuneration  (rather  than  financial 
gain)  from  a  third  party  in  exchange  for 
using  or  disclosing  the  health 
information,  the  authorization  must 
include  a  statement  that  such 
remuneration  will  result. 

Comment:  A  few  commenters  asserted 
that  the  requirement  to  include  a 
statement  in  which  the  patient 
acknowledged  that  information  used  or 
disclosed  to  any  entity  other  than  a 
health  plan  or  health  care  provider  may 
no  longer  be  protected  by  federal 
privacy  law  would  be  inconsistent  with 
existing  protections  implemented  by 
IRBs  imder  the  Common  Rule.  In 
particular  they  stated  that  this 
inconsistency  exists  because  IRBs  are 
required  to  consider  the  protections  in 
place  to  protect  patients'  confidential 
information  and  that  IRBs  are  charged 
with  ensuring  that  researchers  comply 
with  the  confidentiality  provisions  of 
the  informed  consent  document. 

Response:  We  disagree  that  this 
proposed  requirement  would  pose  a 
conflict  with  the  Common  Rule  since 
the  requirement  was  for  a  statement  that 
the  "information  may  no  longer  be 
protected  by  the  federal  privacy  law." 
This  statement  does  not  pertain  to  the 
protections  provided  imder  the 
Common  Rule.  In  addition,  while  we 
anticipate  that  IRBs  and  privacy  boards 
will  most  often  waive  all  or  none  of  the 
authorization  requirements,  we  clarify 
an  IRB  or  privacy  board  could  alter  this 
requirement,  among  others,  if  the 
documentation  requirements  of 
§  164.512(i)  have  been  met. 

Reviews  Preparatory  to  Research 

Comment:  Some  industry  groups 
expressed  concern  that  the  research 
provision  would  prohibit  physicians 
from  using  patient  information  to  recruit 
subjects  into  clinical  trials.  These 
commenters  recommended  that 
researchers  continue  to  have  access  to 
hospitals'  and  clinics'  patient 
information  in  order  to  recruit  patients 
for  studies. 

Response:  Under  the  proposed  rule, 
even  if  the  researcher  only  viewed  the 
medical  record  at  the  site  of  the  covered 
entity  and  did  not  record  the  protected 
health  information  in  a  manner  that 
patients  could  be  identified,  such  an 
activity  would  have  constituted  a  use  or 
disclosure  that  would  have  been  subject 
to  proposed  §  164.508  or  proposed 
§  164.510.  Based  on  the  comments 
received  and  the  fact  finding  we 
conducted  with  the  research 
community,  we  concluded  that 
documentation  of  IRB  or  privacy  board 
approval  could  halt  the  development  of 


research  hypotheses  that  require  access 
to  protected  health  information  before  a 
formal  protocol  can  be  developed  and 
brought  to  an  IRB  or  privacy  board  for 
approval.  To  avoid  this  unintended 
result,  the  final  rule  permits  covered 
health  care  providers  and  health  plans 
to  use  or  disclose  protected  health 
information  for  research  if  the  covered 
entity  obtains  from  the  researcher 
representations  that:  (1)  Use  or 
disclosure  is  sought  solely  to  review 
protected  health  information  as 
necessary  to  prepare  a  research  protocol 
or  for  similar  purposes  preparatory  to 
research;  (2)  no  protected  health 
information  is  to  be  removed  from  the 
covered  entity  by  the  researcher  in  the 
course  of  the  review;  and  (3)  the 
protected  health  information  for  which 
use  or  access  is  sought  is  necessary  for 
the  research  pxuposes. 

Comment:  A  few  coixmienters  asserted 
that  the  final  rule  should  eliminate  the 
possibility  that  research  requiring  access 
to  protected  health  information  could  be 
determined  to  be  "exempt"  from  IRB 
review,  as  provided  by  the  Common 
Rule  (§_.  101  (b)(4)). 

Response:  The  rule  did  not  propose 
nor  intend  to  modify  any  aspect  of  the 
Common  Rule,  including  the  provision 
that  exempts  from  coverage,  "research 
involving  the  collection  or  study  of 
existing  data,  documents,  records, 
pathological  specimens,  or  diagnostic 
specimens,  if  these  sources  are 
publically  available,  or  if  the 
information  is  recorded  by  the 
investigator  in  such  a  manner  that 
subjects  caimot  be  identified,  directly  or 
indirectly  through  identifiers  linked  to 
the  subjects'  (§_.101(b)(4)).  For  the 
reasons  discussed  above,  we  have 
included  a  provision  in  the  final  rule  for 
reviews  preparatory  to  research  that  was 
modeled  on  this  exemption  to  the 
Common  Rule. 

Deceased  Persons  Exception  for 
Research 

Comment:  A  few  commenters 
expressed  support  for  the  proposal  to 
allow  use  and  disclosure  of  protected 
health  information  about  decedents  for 
research  purposes  without  the 
protections  afforded  to  the  protected 
health  information  of  living  individuals. 
One  commenter,  for  example,  explained 
that  it  extensively  uses  such  information 
in  its  research,  and  any  restrictions  were 
likely  to  impede  its  efforts.  Alternately, 
a  number  of  commenters  provided 
arguments  for  eliminating  the  research 
exception  for  deceased  persons.  They 
commented  that  the  same  concerns 
regarding  use  and  disclosure  of  genetic 
and  hereditary  information  for  other 
purposes  apply  in  the  research  context. 


They  believed  that  in  many  cases  the 
risk  of  identification  was  greater  in  the 
research  context  because  researchers 
may  attempt  to  identify  genetic  and 
hereditary  conditions  of  the  deceased 
Finally,  they  argued  that  while 
information  of  the  deceased  does  not 
necessarily  identify  living  relatives  by 
name,  living  relatives  could  be 
identified  and  suffer  the  same  harm  as 
if  their  own  medical  records  were  used 
or  disclosed  for  research  purposes. 
Another  commenter  stated  that  the 
exception  was  unnecessary',  and  that 
existing  research  could  and  should 
proceed  under  the  requirements  in 
proposed  §  164.510  that  dictated  the 
IRB/privacy  board  approval  process  or 
be  conducted  using  de-identified 
information.  This  commenter  further 
stated  that  in  this  way,  at  least  there 
would  be  some  degree  of  assurance  that 
all  reasonable  steps  are  taken  to  protect 
deceased  persons'  and  their  families' 
confidentiality. 

Response:  Although  we  understand 
the  concerns  raised  by  commenters.  we 
believe  those  concerns  are  outweighed 
by  the  need  to  keep  the  research-related 
policies  in  this  rule  as  consistent  as 
possible  with  standard  research  practice 
under  the  Common  Rule,  which  does 
not  consider  deceased  persons  to  be 
"human  subjects."  Thus,  we  retain  the 
exception  in  the  final  rule.  With  regard 
to  the  protected  health  information 
about  a  deceased  individual,  therefore. 
a  covered  entity  is  permitted  to  use  or 
disclose  such  information  for  research 
purposes  without  obtaining 
authorization  from  a  personal 
representative  and  absent  approval  by 
an  IRB  or  privacy  board  as  governed  by 
§  164.512(1).  We'note  that  the  National 
Bioethics  Advisory  Committee  (NBAC) 
is  currently  considering  revising  the 
Common  Rule's  definition  of  "human 
subject"  with  regard  to  coverage  of  the 
deceased.  However,  at  this  time, 
NBAC's  deliberations  on  this  issue  are 
not  yet  completed  and  any  reliance  on 
such  discussions  would  be  premature. 

The  final  rule  requires  at 
§  164.512(i)(l)(iii)  that  covered  entities 
obtain  from  the  researcher  (1) 
representation  that  the  use  or  disclosure 
is  sought  solely  for  research  on  the 
protected  health  information  of 
decedents;  (2)  documentation,  at  the 
request  of  the  covered  entity,  of  the 
death  of  such  individuals;  and  (3) 
representation  that  the  protected  health 
information  for  which  use  or  disclosure 
is  sought  is  necessary  for  the  research 
purposes.  It  is  our  intention  with  this 
change  to  reduce  the  burden  and 
ambiguity  on  the  part  of  the  covered 
entitv  to  determine  whether  or  not  the 
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request  is  for  protected  health 
information  of  a  deceased  individual. 

Comment:  Some  commenters.  in  their 
support  of  the  research  exception, 
requested  that  HHS  clarifv-  in  the  final 
rule  that  protected  health  information 
obtained  during  the  donation  process  of 
eves  and  eye  tissue  could  continue  to  be 
used  or  disclosed  to  or  by  eye  banks  for 
research  purposes  without  an 
authorization  and  without  IRB  approval. 
They  expressed  concern  over  the 
impediments  to  this  type  of  research 
these  approvals  would  impose,  such  as 
added  administrative  burden  and 
vulnerabilities  to  the  time  sensitive 
nature  of  the  process. 

Another  commenter  similarly 
expressed  the  position  that,  with  regard 
to  uses  and  disclosures  of  protected 
health  information  for  tissue,  fluid,  or 
organ  donation,  the  regulation  should 
not  present  an  obstacle  to  the  transfer  of 
donations  unsuitable  for  transplant  to 
the  research  community.  However,  they 
believed  that  consent  can  be  obtained 
for  such  purposes  since  the  donor  or 
donor's  family  must  generally  consent 
to  any  transplant  purposes,  it  would 
seem  to  be  a  minimal  additional 
obligation  to  seek  consent  for  research 
purposes  at  the  same  time,  should  the 
material  be  unsuitable  for  transplant. 

Response:  Protected  health 
information  about  a  deceased 
individual,  including  information 
related  to  eyes  and  eye  tissue,  can  be 
used  or  disclosed  further  for  research 
purposes  by  a  covered  entity  in 
accordance  with  §  164.512(i'){l){iii) 
without  authorization  or  IRB  or  privacy 
board  approval.  This  rule  does  not 
address  whether  organs  unsuitable  for 
transplant  may  be  transferred  to 
researchers  with  or  without  consent. 

Modification  of  the  Common  Rule 

Comment:  We  received  a  number  of 
comments  that  interpreted  the  proposed 
rule  as  having  unnecessarily  and 
inappropriately  amended  the  Common 
Rule.  Assuming  that  the  Common  Rule 
was  being  modified,  these  comments 
argued  that  the  rule  was  legally 
deficient  under  the  Administrative 
Procedures  Act,  the  Regulatory 
Flexibility  Act.  and  other  controlling 
Executive  orders  or  laws. 

In  addition,  one  research  organization 
expressed  concern  that,  by  involving 
IRBs  in  the  process  of  approving  a 
waiver  of  authorization  for  disclosure 
purposes  and  establishing  new  criteria 
for  such  waiver  approvals,  the  proposed 
rule  would  have  subjected  covered 
entities  whose  IRBs  failed  to  comply 
with  the  requirements  for  reviewing  and 
approving  research  to  potential 
sanctions  under  HIPAA.  The  comment 


recommended  that  the  rule  be  changed 
to  eliminate  such  a  punitive  result. 
Specifically,  the  comment 
recommended  that  the  existing  Common 
Rule  structure  be  preserved  for  IRB- 
approved  research,  and  that  the  waiver 
of  authorization  criteria  for  privacy 
purposes  be  kept  separate  from  the  other 
functions  of  the  IRB. 

Response  We  disagree  with  the 
comments  asserting  the  proposed  rule 
attempted  to  change  the  Common  Rule. 
It  was  not  our  intent  to  modify  or  amend 
the  Common  Rule  or  to  regulate  the 
activities  of  the  IRBs  with  respect  to  the 
underlying  research.  We  therefore  reject 
the  comments  about  legal  deficiencies 
in  the  rule  which  are  based  on  the 
mistaken  perception  that  the  Common 
Rule  was  being  amended.  The  proposed 
rule  established  new  requirements  for 
covered  entities  before  they  could  use  or 
disclose  protected  health  information 
for  research  without  authorization.  The 
proposed  rule  provided  that  one  method 
by  which  a  covered  entity  could  obtain 
the  necessary'  documentation  was  to 
receive  it  from  an  IRB.  We  did  not 
mandate  IRBs  to  perform  such  reviews, 
and  we  expressly  provided  for  means 
other  than  through  IRBs  for  covered 
entities  to  obtain  the  required 
documentation. 

In  the  final  rule,  we  also  have 
clarified  our  intent  not  to  interfere  with 
existing  requirements  for  IRBs  by 
amending  the  language  in  the  waiver 
criteria  to  make  clear  that  these  criteria 
relate  to  the  privacy  interests  of  the 
individual  and  are  separate  from  the 
criteria  that  would  be  applied  by  an  IRB 
to  any  evaluation  of  the  underlying 
research.  Moreover,  we  have 
restructured  the  final  rule  to  also  make 
clear  that  we  are  regulating  only  the 
content  and  conditions  of  the 
documentation  upon  which  a  covered 
entity  may  rely  in  making  a  disclosure 
of  protected  health  information  for 
research  purposes. 

We  cannot  and  do  not  purport  to 
regulate  IRBs  or  modify'  the  Common 
Rule  through  this  regulation.  We  cannot 
under  this  rule  penalize  an  IRB  for 
failure  to  comply  with  the  Common 
Rule,  nor  can  we  sanction  an  IRB  based 
on  the  documentation  requirements  in 
the  rule.  Health  plans  and  covered 
health  care  providers  may  rely  on 
documentation  from  an  IRB  or  privacy 
board  concerning  the  alteration  or 
waiver  of  authorization  for  the 
disclosure  of  protected  health 
information  for  research  purposes, 
provided  the  documentation,  on  its  face, 
meets  the  requirements  in  the  rule. 
Health  plans  and  covered  health  Ccire 
providers  will  not  be  penalized  for 
relying  on  facially  adequate 


documentation  from  an  IRB.  Health 
plans  and  covered  health  providers  will 
only  be  penalized  for  their  own  errors 
or  omissions  in  following  the 
requirements  of  the  rule,  and  not  those 
of  the  IRB. 

Use  Versus  Disclosure 

Comment:  Many  of  the  comments 
supported  the  proposed  rule's  provision 
that  would  have  imposed  the  same 
requirements  for  both  research  uses  and 
research  disclosures  of  protected  health 
information. 

Response:  We  agree  with  these 
comments.  In  the  final  rule  we  retain 
identical  use  and  disclosure 
requirements  for  research  uses  and 
disclosures  of  protected  health 
information  by  covered  entities. 

Comment:  Ib  contrast,  a  few 
commenters  recommended  that  there  be 
fewer  requirements  on  covered  entities 
for  internal  research  uses  of  protected 
health  information. 

Response:  For  the  reasons  discussed 
above  in  §  164,501  on  the  definition  of 
"research,"  we  disagree  that  an 
individual's  privacy  interest  is  of  less 
concern  when  covered  entities  use 
protected  health  information  for 
research  purposes  than  when  covered 
entities  disclose  protected  health 
information  for  research  purposes. 
Therefore,  in  the  final  rule,  the  research- 
related  requirements  of  §  164.512(i) 
apply  to  both  uses  and  disclosures  of 
protected  health  information  for 
research  purposes  without 
authorization. 

Additional  Resources  for  IRBs 

Comment:  A  few  commenters 
recommended  that  HHS  work  to  provide 
additional  resources  to  IRBs  to  assist 
them  in  meeting  their  new 
responsibilities. 

flesponse.  This  recommendation  is 
beyond  our  statutory  authority  under 
HIPAA,  and  therefore,  cannot  be 
addressed  by  the  final  rule.  However, 
we  fully  agree  that  steps  should  be  taken 
to  moderate  the  workload  of  IRBs  and  to 
ensure  adequate  resources  for  their 
activities.  Through  the  Office  for  Human 
Research  Protections,  the  Department  is 
conunitted  to  working  with  institutions 
and  IRBs  to  identify  efficient  ways  to 
optimize  utilization  of  resources,  and  is 
committed  to  developing  guidelines  for 
appropriate  staffing  and  workload  levels 
for  IRBs. 

Additional  Suggested  Requirements 

Comment:  One  commenter 
recommended  that  the  documentation 
of  IRB  or  privacy  board  approval  also  be 
required  to  state  that,  "the  health 
researcher  has  fully  disclosed  which  of 
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the  protected  health  information  to  be 
collected  or  created  would  be  linked  to 
other  protected  health  information,  and 
that  appropriate  safeguards  be  employed 
to  protect  information  against  re- 
identification  or  subsequent 
unauthorized  linkages." 

Response:  The  proposed  provision  for 
tlie  use  or  disclosure  of  protected  health 
information  for  research  piuposes 
without  authorization  only  pertained  to 
individually  identifiable  health 
information.  Therefore,  since  the 
information  to  be  obtained  would  be 
individually  identifiable,  we  concluded 
that  it  was  illogical  to  require  IRBs  and 
privacy  boards  document  that  the 
researcher  had  "fully  disclosed  that 
*   *   *  appropriate  safeguards  be 
employed  to  protect  information  against 
re-identification  or  subsequent 
unauthorized  linkages."  Therefore,  we 
did  not  incorporate  this 
recommendation  into  the  final  rule. 

Section  164.512(j) — Uses  and 
Disclosures  To  Avert  a  Serious  Threat  to 
Health  or  Safety 

Comment:  Several  commenters 
generally  stated  support  for  proposed 
§  164.510(k).  which  was  titled  "Uses 
and  Disclosures  in  Emergency 
Circumstances."  One  commenter  said 
that  "narrow  exceptions  to 
confidentiality  should  be  permitted  for 
emergency  situations  such  as  duty  to 
warn,  duty  to  protect,  and  urgent  law 
enforcement  needs."  Another 
commented  that  the  standard  "  *   *   * 
based  on  a  reasonable  belief  that  the 
disclosures  are  necessary  to  prevent  or 
lessen  a  serious  and  imminent  threat  to 
the  health  or  safety  of  an  individual" 
would  apply  in  only  narrow  treatment 
circumstances.  Some  commenters 
suggested  that  the  provision  be  further 
narrowed,  for  example,  with  language 
specifically  identifying  "imminent 
threats"  and  a  "chain-of-conunand 
clearance  process,"  or  by  limiting 
permissible  disclosures  under  this 
provision  to  "public  health 
-emei^encies."  or  "national 
emergencies."  Others  proposed 
procedural  requirements,  such  as 
specifying  that  such  determinations  may 
only  be  made  by  the  patient's  treating 
physician,  a  licensed  mental  health  care 
professional,  or  as  validated  by  three 
physicians.  One  conunenter 
recommended  stating  that  the  rule  is  not 
intended  to  create  a  duty  to  warn  or  to 
disclose  protected  health  information 
but  rather  permits  such  disclosiire  in 
emergency  circ\unstances,  consistent 
with  other  applicable  legal  or  ethical 
standards. 

Response:  We  agree  with  the 
commenters  who  noted  that  the 


proposed  provision  would  apply  in  rare 
circmnstances.  We  clarify,  however,  that 
we  did  not  intend  for  the  proposed 
provision  to  apply  to  emergency 
treatment  scenarios  as  discussed  below. 
In  the  final  rule,  to  avoid  confusion  over 
the  circumstances  in  which  we  intend 
this  section  to  apply,  we  retitle  it  "Uses 
and  Disclosures  to  Avert  a  Serious 
Threat  to  Health  or  Safety." 

We  do  not  believe  it  would  be 
appropriate  to  narrow  further  the  scope 
of  permissible  disclosures  under  this 
section  to  respond  to  specifically 
identified  "imminent  threats,"  a  "public 
health  emergency,"  or  a  "national 
emergency."  We  believe  it  would  be 
impossible  to  enumerate  all  of  the 
scenarios  that  may  warrant  disclosure  of 
protected  health  information  pursuant 
to  this  section.  Such  cases  may  involve 
a  small  number  of  people  and  may  not 
necessarily  involve  a  public  health 
emergency  or  a  national  emergency. 

Furthermore,  in  response  to 
comments  arguing  that  the  proposed 
provision  was  too  broad,  we  note  that 
under  both  the  NPRM  and  the  final  rule. 
we  allow  but  do  not  require  disclosures 
in  situations  involving  serious  and 
imminent  threats  to  health  or  safety. 
Health  plans  and  covered  health  care 
providers  may  make  the  disclosures 
allowed  under  §  164.512(j)  consistent 
with  applicable  law  and  standards  of 
ethical  conduct. 

As  indicated  in  the  preamble  to  the 
NPRM,  the  proposed  approach  is 
consistent  with  statuton,-  and  case  law- 
addressing  this  issue.  The  most  well- 
known  case  on  the  topic  is  Tarasoff  v. 
Regents  of  the  Universitv  of  California. 
17  Cal.  3d  425  (1976),  which  established 
a  duty  to  warn  those  at  risk  of  harm 
when  a  therapist's  patient  made  credible 
threats  against  the  physical  safety  of  a 
specific  person.  The  Supreme  Court  of 
California  found  that  the  therapist 
involved  in  the  case  had  an  obligation 
to  use  reasonable  care  to  protect  the 
intended  victim  of  his  patient  against 
danger,  including  warning  the  victim  of 
the  peril.  Many  states  have  adopted,  in 
statute  or  through  case  law,  versions  of 
the  Tarasoff  duty  to  warn  or  protect. 
Although  Teirasoff  involved  a 
psychiatrist,  this  provision  is  not 
limited  to  disclosures  by  psychiatrists  or 
other  mental  health  professionals.  As 
stated  in  the  preamble  of  the  NPRM,  we 
clarify  that  §  164.512(j)  is  not  intended 
to  create  a  duty  to  warn  or  disclose 
protected  health  information. 

Comment:  Several  comments 
addressed  the  portion  of  proposed 
§  164.510(k)  that  would  have  provided  a 
presiunption  of  reasonable  belief  to 
covered  entities  that  disclosed  protected 
health  information  pursuant  to  this 


provision,  when  such  disclosures  were 
made  in  good  faith,  based  on  credible 
representation  by  a  person  with 
apparent  knowledge  or  authority.  Some 
commenters  recommended  that  this 
standard  be  applied  to  all  permissible 
disclosures  without  consent  or  to  such 
disclosures  to  law  enforcement  officials. 

Alternatively,  a  group  representing 
health  care  provider  management  firms 
believed  that  the  proposed  presumption 
of  reasonable  belief  would  not  have 
provided  covered  entities  with 
sufficient  protection  from  liability 
exposure  associated  with  improper  uses 
or  disclosures.  This  commenter 
recommended  that  a  general  good-faith 
standard  apply  to  covered  entities" 
decisions  to  disclose  protected  health 
information  to  law  enforcement 
officials.  A  health  plan  said  that  HHS 
should  consider  applying  the  standard 
of  reasonable  belief  to  all  uses  and 
disclosures  that  would  have  been 
allowed  under  proposed  §  164.510. 
Another  commenter  questioned  how  the 
good-faith  presumption  would  apply  if 
the  information  came  from  a 
confidential  informant  or  from  a  person 
rather  than  a  doctor,  law  enforcement 
official,  or  government  official.  (The 
NPRM  listed  doctors,  law  enforcement 
otficials,  and  other  government  officials 
as  examples  of  persons  who  may  make 
credible  representations  pursuant  to  this 
section.) 

Response:  As  discussed  above,  this 
provision  is  intended  to  apply  in  rare 
circumstances — circumstances  that 
nccur  much  less  frequently  than  those 
described  in  other  parts  of  the  rule.  Due 
to  the  importance  of  averting  serious 
and  imminent  threats  to  health  and 
safety,  we  believe  it  is  appropriate  to 
apply  a  presumption  of  good  faith  to 
covered  entities  disclosing  protected 
health  information  under  this  section. 
We  believe  that  the  extremely  time- 
sensitive  and  urgent  conditions 
surrounding  the  need  to  avert  a  serious 
and  imminent  threat  to  the  health  or 
safety  are  fundamentally  different  from 
those  involved  in  disclosures  that  may 
be  made  pursuant  to  other  sections  of 
the  rule.  Therefore,  we  do  not  believe  it 
would  be  appropriate  to  apply  to  other 
sections  of  the  rule  the  presumption  of 
good  faith  that  applies  in  §  164.512(j). 
We  clarify  that  we  intend  for  the 
presumption  of  good  faith  to  apply  if  the 
disclosure  is  made  in  good  faith  based 
upon  a  credible  representation  by  any 
person  with  apparent  knowledge  or 
authority — not  just  by  doctors,  law- 
enforcement  or  other  government 
officials.  Our  listing  of  these  persons  in 
the  NPRM  was  illustrative  only,  and  it 
was  not  intended  to  limit  the  tv-pes  of 
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persons  who  could  make  such  a  credible 
representation  to  a  covered  entity. 

Comment:  One  conunenter  questioned 
under  what  circumstances  proposed 
§  164.510(k)  would  apply  instead  of 
proposed  §  164.510(f)(5)'  "Urgent 
Circumstances."  which  permitted 
covered  entities  to  disclose  protected 
health  information  to  law  enforcement 
officials  about  individuals  who  are  or 
are  suspected  to  be  victims  of  a  crime, 
abuse,  or  other  harm,  if  the  law- 
enforcement  official  represents  that  the 
information  is  needed  to  determine 
whether  a  violation  of  law  by  a  person 
other  than  the  victim  has  occurred  and 
immediate  law  enforcement  activity  that 
depends  upon  obtaining  such 
information  may  be  necessar\'. 

Response:  First,  we  note  that 
inclusion  of  this  provision  as 
§  164.510(f)(5)  was  a  drafting  error 
which  subsequently  was  clarified  in 
technical  corrections  to  the  NPRM  In 
fact,  proposed  §  164.510(f)(3)  addressed 
the  identical  circumstances,  which  in 
this  subsection  were  titled    Information 
about  a  Victim  of  Crime  or  Abuse  "  The 
scenarios  described  under 
§  164.510(f)(3)  may  or  may  not  involve 
serious  and  imminent  threats  to  health 
or  safety. 

Second,  as  discussed  in  the  main 
section  of  the  preamble  to  §  164.512(j). 
we  recognize  that  in  some  situations, 
more  than  one  section  of  this  rule 
potentially  could  apply  with  respect  to 
a  covered  entity's  potential  disclosure  of 
protected  health  information.  We  clarif\' 
that  if  a  situation  fits  one  section  of  the 
rule  (e.g..  §  164.512(j)  on  serious  and 
imminent  threats  to  health  or  safety), 
health  plans  and  covered  health  care 
providers  may  disclose  protected  health 
information  pursuant  to  that  section, 
regardless  of  whether  the  disclosure  also 
could  be  made  pursuant  to  another 
section  (e.g..  §§  164.512(f)(2)  or 
164.512(f)(3).  regarding  disclosure  of 
protected  health  information  about 
suspects  or  victims  to  law  enforcement 
officials),  e.xcept  as  otherwise  stated  in 
the  rule. 

Comment:  A  state  health  department 
indicated  that  the  disclosures  permitted 
under  this  section  may  be  seen  as 
conflicting  with  existing  law  in  many 
states. 

Response:  As  indicated  in  the 
regulation  text  for  §  164.51 2(j).  this 
section  allows  disclosure  consistent 
with  applicable  law  and  standards  of 
ethical  conduct.  We  do  not  preempt  anv 
state  law  that  would  prohibit  disclosure 
of  protected  health  information  in  the 
circumstances  to  which  this  section 
applies.  (See  Part  160.  Subpart  B  ) 

Comment:  Many  commenters  stated 
that  the  rule  should  require  that  any 


disclosures  should  not  modify  "duty  to 
warn"  case  law  or  statutes. 

Response:  The  rule  does  not  affect 
case  law  or  statutes  regarding  "duty  to 
warn."  In  §  164.512(j).  we  specifically 
permit  covered  entities  to  disclose 
protected  health  information  without 
authorization  for  the  purpose  of 
protecting  individuals  from  imminent 
threats  to  health  and  safety,  consistent 
with  state  laws  and  ethical  obligations. 

Section  164.5121k) — Uses  and 
Disclosures  for  Specialized  Government 
Functions 

Military  Purposes 

Armed  Forces  Personnel  and  Veterans 

Comment:  A  few  comments  opposed 
the  proposed  rule's  provisions  on  the 
military,  believing  that  they  were  too 
broad.  Although  acknowledging  that  the 
Armed  Forces  may  have  legitimate 
needs  for  access  to  protected  health 
data,  the  commenters  believed  that  the 
rule  failed  to  provide  adequate 
procedural  protections  to  individuals.  A 
few  comments  said  that,  except  in 
limited  circumstances  or  emergencies, 
covered  entities  should  be  required  to 
obtain  authorization  before  using  or 
disclosing  protected  health  information. 
A  few  comments  also  expressed  concern 
over  the  proposed  rule's  lack  of  specific 
safeguards  tn  protect  the  health 
information  of  victims  of  domestic 
violence  and  abuse  While  the 
commenters  said  they  understood  why 
the  militan,'  needed  access  to  health 
information,  they  did  not  believe  the 
rule  would  impede  such  access  by 
providing  safeguards  for  victims  of 
domestic  violence  or  abuse. 

Response  We  note  that  the  military 
comprises  a  unique  society  and  that 
members  of  the  Armed  Forces  do  not 
have  the  same  freedoms  as  do  civilians. 
The  Supreme  Court  held  in  Goldman  v. 
Weinberger.  475  US  503  (1986),  that  the 
military  must  be  able  to  command  its 
members  to  sacrifice  a  great  many 
freedoms  enjoyed  by  civilians  and  to 
endure  certain  limits  on  the  freedoms 
they  do  enjoy  The  Supreme  Court  also 
held  in  Parker  v  Lexy.  417  US  733 
(1974).  that  the  different  character  of  the 
militarv'  community  and  its  mission 
required  a  different  application  of 
Constitutional  protections.  What  is 
permissible  in  the  civilian  world  may  be 
impermissible  in  the  militar\'.  We  also 
note  that  individuals  entering  militar\' 
ser\ice  are  aware  that  they  will  not 
have,  and  enjoy,  the  same  rights  as 
others. 

The  proposed  rule  would  have 
authorized  covered  entities  to  use  and 
di.sclose  protected  health  information 
about  armed  forces  personnel  only  for 


activities  considered  necessary  by 
appropriate  military  command 
authorities  to  assure  the  proper 
execution  of  the  military  mission.  In 
order  for  the  military  mission  to  be 
achieved  and  mainteiined,  military 
conunand  authorities  need  protected 
health  information  to  make 
determinations  regarding  individuals' 
medical  fitness  to  perform  assigned 
m'litary  duties. 

The  proposed  rule  required  the 
Department  of  Defense  (DoD)  to  publish 
a  notice  in  the  Federal  Register 
identifying  its  intended  uses  and 
disclosures  of  protected  health 
information,  and  we  have  retained  this 
approach  in  the  final  rule.  This  notice 
will  serve  to  limit  conunand  authorities' 
access  to  protected  health  information 
to  circumstances  in  which  disclosure  of 
protected  health  information  is 
necessary  to  assure  proper  execution  of 
the  military  mission. 

With  respect  to  comments  regarding 
the  lack  of  procedural  safeguards  for 
individuals,  including  those  who  are 
victims  of  domestic  violence  and  abuse, 
we  note  that  the  rule  does  not  provide 
new  authority  for  covered  entities 
providing  health  care  to  individuals 
who  are  Armed  Forces  personnel  to  use 
and  disclose  protected  health 
information.  Rather,  the  rule  allows  the 
Armed  Forces  to  use  and  disclose  such 
information  only  for  those  military 
mission  purposes  which  will  be 
published  separately  in  the  Federal 
Register.  In  addition,  we  note  that  the 
Privacy  Act  of  1974,  as  implemented  by 
the  DoD,  provides  numerous  protections 
to  individuals. 

We  modify  the  proposal  to  publish 
privacy  rules  for  the  military  in  the 
Federal  Register.  The  NPRM  would 
have  required  this  notice  to  include 
information  on  the  activities  for  which 
use  or  disclosure  of  protected  health 
information  would  occur  in  order  to 
assure  proper  execution  of  the  military 
mission.  We  believe  that  this  proposed 
portion  of  the  notice  is  redundant  and 
thus  unnecessary  in  light  the  rule's 
application  to  military  services.  In  the 
final  rule,  we  eliminate  this  proposed 
section  of  the  notice,  and  we  state  that 
health  plans  and  covered  health  care 
providers  may  use  and  disclose 
protected  health  information  of  Armed 
Forces  personnel  for  activities 
considered  necessary  by  appropriate 
military  command  authorities  to  assure 
the  proper  execution  of  a  military 
mission,  where  the  appropriate  military 
authority  has  published  a  Federal 
Register  notice  identifying:  (1)  The 
appropriate  military  command 
authorities:  and  (2)  the  purposes  for 
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which  protected  health  information  may 
be  used  or  disclosed. 

Comment:  A  few  commenters, 
members  of  the  affected  beneficiary 
class,  which  niunbers  approximately  2.6 
million  (active  duty  and  reserve  military 
persormel),  opposed  proposed 
§  164.510(m)  because  it  would  have 
allowed  a  non-governmental  covered 
entity  to  provide  protected  health 
information  without  authorization  to  the 
military.  These  commenters  were 
concerned  that  military  officials  could 
use  the  information  as  the  basis  for 
taking  action  against  individuals. 

Response:  The  Secretary  does  not 
have  the  authority  under  HIPAA  to 
regulate  the  military's  re-use  or  re- 
disclosure  of  protected  health 
information  obtained  from  health  plans 
and  covered  health  care  providers.  This 
provision's  primary  intent  is  to  ensure 
that  proper  military  command 
authorities  can  obtain  needed  medical 
information  held  by  covered  entities  so 
that  they  can  make  appropriate 
determinations  regarding  the 
individual's  medical  fitness  or 
suitability  for  military  service. 
Determination  that  an  individual  is  not 
medically  qualified  for  military  service 
would  lead  to  his  or  her  discharge  from 
or  rejection  for  service  in  the  military. 
Such  actions  are  necessary  in  order  for 
the  Armed  Forces  to  have  medically 
qualified  personnel,  ready  to  perform 
assigned  duties.  Medically  unqualified 
personnel  not  only  jeopardize  the 
possible  success  of  a  mission,  but  also 
pose  an  unacceptable  risk  or  danger  to 
others.  We  have  allowed  such  uses  and 
disclosures  for  military  activities 
because  it  is  in  the  Nation's  interest. 

Separation  or  Discharge  from  Military 
Service 

Comment:  The  preamble  to  the  NPRM 
solicited  comments  on  the  proposal  to 
permit  the  DoD  to  transfer,  without 
authorization,  a  service  member's   . 
military  medical  record  to  the 
Department  of  Veterans  Affairs  (DVA) 
when  the  individual  completed  his  or 
her  term  of  military  service.  A  few 
commenters  opposed  the  proposal, 
believing  that  authorization  should  be 
obtained.  Both  the  DoD  and  the  DVA 
supported  the  proposal,  noting  that 
transfer  allows  the  DVA  to  make  timely 
determinations  as  to  whether  a  veteran 
is  eligible  for  benefits  under  programs 
administered  by  the  DVA. 

Response:  We  note  that  the  transfer 
program  was  established  based  on 
recommendations  by  Congress,  veterans 
groups,  and  veterans;  that  it  has  existed 
for  many  years;  and  that  there  has  been 
no  objection  to,  or  problems  associated 
with,  the  program.  We  also  note  that  the 


Department  of  Transportation  (DoT)  and 
the  Department  of  Veterans  Affairs 
operate  an  analogous  transfer  program 
with  respect  to  United  States  Coast 
Guard  personnel,  who  comprise  part  of 
the  U.S.  Armed  Forces.  The  protected 
health  information  involved  the  DoD/ 
DVA  transfer  program  is  being  disclosed 
and  used  for  a  limited  piupose  that 
directly  benefits  the  individual.  This 
information  is  covered  by,  and  thus 
subject  to  the  protections  of,  the  Privacy 
Act.  For  these  reasons,  the  final  rule 
retains  the  DoD/DVA  transfer  program 
proposed  in  the  NPRM.  In  addition,  we 
expand  the  NPRM's  proposed 
provisions  regarding  the  Department  of 
Veterans  Affairs  to  include  the  DoT/ 
DVA  program,  to  authorize  the 
continued  transfer  of  these  records. 

Comment:  The  Department  of 
Veterans  Affairs  supported  the  NPRM's 
proposal  to  allow  it  to  use  and  disclose 
protected  health  information  among 
components  of  the  Department  so  that  it 
could  make  determinations  on  whether 
an  individual  was  entitled  to  benefits 
under  laws  administered  by  the 
Department.  Some  commenters  said  that 
the  permissible  disclosure  pursuant  to 
this  section  appeared  to  be  sufTiciently 
narrow  in  scope,  to  respond  to  an 
apparent  need.  Some  commenters  also 
said  that  the  DVA's  ability  to  make 
benefit  determinations  would  be 
hampered  if  an  individual  declined  to 
authorize  release  of  his  or  her  protected 
health  information.  A  few  commenters, 
however,  questioned  whether  such  an 
exchange  of  information  currently 
occurs  between  the  components.  A  few 
commenters  also  believed  the  proposed 
rule  should  be  expanded  to  permit 
sharing  of  information  w^ith  other 
agencies  that  administer  benefit 
programs. 

Response:  The  final  rule  retains  the 
NPRM's  approach  regarding  use  and 
disclosure  of  protected  health 
information  without  authorization 
among  components  of  the  DVA  for  the 
purpose  of  making  eligibility 
determinations  based  on  commenters' 
assessment  that  the  provision  was 
narrow  in  scope  and  that  an  alternative 
approach  could  negatively  affect  benefit 
determinations  for  veterans.  We  modif\- 
the  NPRM  language  slightly,  to  clarify 
that  it  refers  to  a  health  plan  or  covered 
health  care  provider  that  is  a  component 
of  the  DVA.  These  component  entities 
may  use  or  disclose  protected  health 
information  without  authorization 
among  various  components  of  the 
Department  to  determine  eligibility  for 
or  entitiement  to  veterans'  benefits.  The 
final  rule  does  not  expand  the  scope  of 
permissible  disclosures  under  this 
provision  to  allow  the  DVA  to  share 


such  information  with  other  agencies. 
Other  agencies  may  obtain  this 
information  only  with  authorization, 
subject  to  the  requirements  of  §  164.508. 

Foreign  Military  Personnel 

Comments:  A  few  comments  opposed 
the  exclusion  of  foreign  diplomatic  and 
military  personnel  from  coverage  under 
the  rule.  These  commenters  said  that  the 
mechanisms  that  would  be  necessary  to 
identify  these  persormel  for  the  purpose 
of  exempting  them  from  the  rule's 
standards  would  create  significant 
administrative  difficulties.  In  addition, 
they  believed  that  this  provision  would 
have  prohibited  covered  entities  from 
making  disclosures  allowed  under  th«- 
rule.  Some  commenters  were  concer   id 
that  implementation  of  the  proposed 
provision  would  result  in  disparate 
treatment  of  foreign  militar\'  and 
diplomatic  personnel  with  regard  to 
other  laws,  and  that  it  would  allow 
exploitation  of  these  individuals'  health 
information.  These  commenters 
believed  that  the  proposed  rule's 
exclusion  of  foreign  militar\'  and 
diplomatic  personnel  was  unneces.sarily 
broad  and  that  it  should  be  narrowed  to 
meet  a  perceived  need.  Finally,  they 
noted  that  the  proposed  exclusion  could 
be  affected  by  the  European  Union's 
Data  Protection  Directive. 

Response:  We  agree  with  the 
commenters'  statement  that  the  NPRM's 
exclusion  of  foreign  militar\-  and 
diplomatic  personnel  from  the  rule's 
provisions  was  overly  broad.  Thus,  the 
final  rule's  protections  apply  to  these 
personnel.  "The  rule  covers  foreign 
militar\'  personnel  under  the  same 
provisions  that  apply  to  all  other 
members  of  the  U.S.  Armed  Forces,  as 
described  above.  Foreign  military 
authorities  need  access  to  protected 
health  information  for  the  same  reason 
as  must  United  States  military' 
authorities:  to  ensure  that  members  of 
the  armed  services  are  medically 
qualified  to  perform  their  assigned 
duties.  Under  the  final  rule,  foreign 
diplomatic  personnel  have  the  same 
protections  as  other  individuals. 

Intelligence  Community 

Comments:  A  few  commenters 
opposed  the  NPRM's  provisions 
regarding  protected  health  information 
of  intelligence  community  employees 
and  their  dependents  being  considered 
for  postings  overseas,  on  the  grounds 
that  the  scope  of  permissible  disclosure 
without  authorization  was  too  broad. 
While  acknowledging  that  the 
intelligence  community  may  have 
legitimate  needs  for  its  employees" 
protected  health  information,  the 
commenters  believed  that  the  NPRM 
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failed  to  provide  adequate  procedural 
protections  for  the  employees" 
information.  A  few  comments  also  said 
that  the  intelligence  community  should 
be  able  to  obtain  their  employees"  health 
information  only  with  authorization.  In 
addition,  commenters  said  that  the 
intelligence  community  should  make 
disclosure  of  protected  health 
information  a  condition  of  employment 

Response  Again,  we  agree  that  the 
NPRM^  provision  allowing  disclosure 
of  the  protected  health  information  of 
intelligence  community  employees 
without  authorization  was  overly  broad 
Thus  we  eliminate  it  in  the  final  rule. 
The  intelligence  community  can  obtain 
this  information  with  authorization 
(pursuant  to  *»  164.508).  for  example, 
when  employees  or  their  family 
members  are  being  considered  for  an 
oversees  assignment  and  when 
individuals  are  applying  for 
employment  with  or  seeking  a  contract 
from  an  intelligence  community  agency. 

National  Security  and  Intelligence 
Activities  and  Protective  Services  for  thr 
President  and  Others 

Comment:  A  number  of  comments 
opposed  the  proposed  "intelligence  and 
national  security  activities"  provision  of 
the  law  enforcement  section 
(§  164.510(f)(4)).  suggesting  that  it  was 
overly  broad.  These  commenters  were 
concerned  that  the  provision  lacked 
sufficient  procedural  safeguards  to 
prevent  abuse  of  protected  health 
information  The  Central  Intelligence 
Agency  (CIA)  and  the  Department  of 
Defense  (DoD)  also  e.xpressed  concern 
over  the  provision's  scope  The  agencies 
said  that  if  implemented  as  written,  the 
provision  would  have  failed  to 
accomplish  fully  its  intended  purpose  of 
allowing  the  disclosure  of  protected 
health  information  to  officials  carrying 
out  intelligence  and  national  security 
activities  other  than  law  enforcement 
activities.  The  CIA  and  DoD  believed 
that  the  provision  should  be  moved  to 
another  section  of  the  rule,  possibly  to 
proposed  §  164.510(m)  on  specialized 
classes,  so  that  authorized  intelligence 
and  national  security  officials  could 
obtain  individuals'  protected  health 
information  without  authorization  when 
lawfully  engaged  in  intelligence  and 
national  security  activities. 

Response:  In  the  final  rule,  we  clarifx- 
that  this  provision  does  not  provide  new- 
authority  for  intelligence  and  national 
security  officials  to  acquire  health 
information  that  they  otherwise  would 
not  be  able  to  obtain.  Furthermore,  the 
rule  does  not  confer  new  authority  for 
intelligence,  national  security,  or 
Presidential  protective  service  activities. 
Rather,  the  activities  permissible  under 


this  section  are  limited  to  those 
authorized  under  current  law  and 
regulation  (eg  .  for  intelligence 
activities.  50  U.S. C:.  401.  et  seq.. 
P^xeoitive  Order  12333.  and  agency 
implementing  regulator*'  authorities). 
For  example,  the  provision  regarding 
national  security  activities  pertains  only 
to  foreign  persons  that  are  the  subjects 
of  legitimate  and  lawful  intelligence, 
counterintelligence,  or  other  national 
security  activities.  In  addition,  the 
provision  regarding  protective  sen.'ices 
pertains  onlv  to  those  persons  who  are 
the  subjects  of  legitimate  investigations 
for  threatening  or  otherwise  exhibiting 
an  inappropriate  direction  of  interest 
toward  I'.S.  Secret  Service  protectees 
pursuant  to  18  U.S.C.  871.  879.  and 
3056.  Finally,  the  rule  leaves  intact  the 
existing  State  Department  regulations 
that  strictly  limit  the  disclosure  of 
health  information  pertaining  to 
emplovees  (e.g..  Privacy  Issuances  at 
State-24  Medical  Records). 

We  believe  that  because  intelligence/ 
national  security  activities  and 
Presidential/other  protective  service 
activities  are  discrete  functions  serving 
different  purposes,  they  should  be 
treated  consistently  but  separately 
under  the  rule  F'or  example,  medical 
information  is  used  as  a  complement  to 
other  investigative  data  that  are 
pertinent  to  conducting  comprehensive 
threat  assessment  and  risk  prevention 
activities  pursuant  to  IH  U.S.C.  3056.  In 
addition,  information  on  the  health  of 
world  leaders  is  important  for  the 
provision  of  protective  services  and 
other  functions.  Thus.  t»  164.512{k)  of 
the  final  rule  includes  separate 
subsections  for  national  security/ 
intelligence  activities  and  for 
dis(  losures  related  to  protective  services 
to  the  President  and  others. 

We  note  that  the  rule  does  not  require 
or  compel  a  health  plan  or  covered 
health  care  provider  to  disclose 
protected  health  information.  Rather, 
two  subsections  of  §  164.512(k)  allow 
covered  entities  to  disclose  information 
for  intelligence  and  national  security 
activities  and  for  prf)tective  services  to 
the  President  and  others  only  to 
authorized  federal  officials  conducting 
these  activities,  when  such  officials  are 
performing  functions  authorized  bv  law 

We  agree  with  DoD  and  CIA  that  the 
NPRM.  by  including  these  provisions  in 
the  law  enforcement  set:tion  (proposed 
^  164.510(f)).  would  have  allowed 
covered  entities  to  disclose  protected 
health  information  for  national  security, 
intelligence,  and  Presidential  protective 
activities  only  to  law  enforcement 
officials.  We  recognize  that  many 
officials  authorized  by  law  to  carry  out 
intelligence,  national  security,  and 


Presidential  protective  functions  are  not 
law  enforcement  officials.  Therefore,  the 
final  rule  allows  covered  entities  to 
disclose  protected  health  information 
pursuant  to  this  provision  not  only  to 
law  enforcement  officials,  but  to  all 
federal  officials  authorized  by  law  to 
carry  out  the  relevant  activities.  In 
addition,  we  remove  this  provision  from 
the  law  enforcement  section  and 
include  it  in  §  164.512(k)  on  uses  and 
disclosures  for  specialized  government 
functions 

Medical  Suitability'  Determinations 

Comment:  A  few  comments  opposed 
the  NPRM's  provision  allowing  the 
Department  of  State  to  use  protected 
health  information  for  medical 
clearance  determinations.  These 
commenters  believed  that  the  scope  of 
permissible  disclosures  under  the 
proposed  provision  was  too  broad. 
While  acknowledging  that  the 
Department  may  have  legitimate  needs 
for  access  to  protected  health  data,  the 
commenters  believed  that 
implementation  of  the  proposed 
provision  would  not  have  provided 
adequate  procedural  safeguards  for  the 
affected  State  Department  employees.  A 
few  comments  said  that  the  State 
Department  should  be  able  to  obtain 
protected  health  information  for 
medical  clearance  determinations  only 
with  authorization.  A  few  comments 
also  said  that  the  Department  should  be 
able  to  disclose  such  information  only 
when  required  for  national  security 
purposes.  Some  commenters  believed 
that  the  State  Department  should  be 
subject  to  the  Federal  Register  notice 
requirement  that  the  NPRM  would  have 
applied  to  the  Department  of  Defense.  A 
few  comments  also  opposed  the 
proposed  provision  on  the  basis  that  it 
would  conflict  with  the  Rehabihtation 
Act  of  1973  or  that  it  appeared  to 
represent  an  invitation  to  discriminate 
against  individuals  with  mental 
disorders. 

Response:  We  agree  with  commenters 
who  believed  that  the  NPRM's  provision 
regarding  the  State  Department's  use  of 
protected  health  information  without 
authorization  was  unnecessarily  broad. 
Therefore,  in  the  final  rule,  we  restrict 
significantly  the  scope  of  protected 
health  information  that  the  State 
Department  may  use  and  disclose 
without  authorization.  First,  we  allow 
health  plans  and  covered  health  care 
providers  that  are  a  component  of  the 
State  Department  to  use  and  disclose 
protected  health  information  without 
authorization  when  making  medical 
suitability  determinations  for  security 
clearance  purposes.  For  the  purposes  of 
a  security  investigation,  these 
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components  may  disclose  to  authorized 
State  Department  officials  whether  or 
not  the  individual  was  determined  to  be 
medically  suitable.  Furthermore,  we 
note  that  the  rule  does  not  confer 
authority  on  the  Department  to  disclose 
such  information  that  it  did  not 
previously  possess.  The  Department 
remains  subject  to  applicable  law 
regarding  such  disclosures,  including 
the  Rehabilitation  Act  of  1973. 

The  preamble  to  the  NPRM  solicited 
comment  on  whether  there  was  a  need 
to  add  national  security  determinations 
under  Executive  Order  10450  to  the 
rule's  provision  on  State  Department 
uses  and  disclosures  of  protected  health 
information  for  security  determinations. 
While  we  did  not  receive  comment  on 
this  issue,  we  believe  that  a  limited 
addition  is  warranted  and  appropriate. 
Executive  Orders  10450  and  12968 
direct  Executive  branch  agencies  to 
make  certain  determinations  regarding  . 
whether  their  employees'  access  to 
classified  information  is  consistent  with 
the  national  security  interests  of  the 
United  States.  Specifically,  the 
Executive  Orders  state  that  access  to 
classified  information  shall  be  granted 
only  to  those  individuals  whose 
personal  and  professional  history 
affirmatively  indicates,  inter  alia, 
strength  of  character,  trustworthiness, 
reliability,  and  soimd  judgment.  In 
reviewing  the  personal  history  of  an 
individual.  Executive  branch  agencies 
may  investigate  and  consider  any 
matter,  including  a  mental  health  issue 
or  other  medical  condition,  that  relates 
directly  to  any  of  the  enumerated 
factors. 

In  the  vast  majority  of  cases. 
Executive  agencies  require  their  security 
clearance  investigators  to  obtain  the 
individual's  express  consent  in  the  form 
of  a  medical  release,  pursuant  to  which 
the  agency  can  conduct  its  background 
investigation  and  obtain  any  necessary 
health  information.  This  rule  does  not 
interfere  with  agencies'  ability  to  require 
medical  releases  for  purposes  of  security 
clearances  under  these  Executive 
Orders. 

In  the  case  of  the  Department  of  State, 
however,  it  may  be  impracticable  or 
infeasible  to  obtain  an  employee's 
authorization  when  exigent 
circumstances  arise  overseas.  For 
example,  when  a  Foreign  Service  Officer 
is  serving  at  an  overseas  post  and  he  or 
she  develops  a  critical  medical  problem 
which  may  or  may  not  require  a  medical 
evacuation  or  other  equally  severe 
response,  the  Department's  medical  staff 
have  access  to  the  employee's  medical 
records  for  the  piurpose  of  making  a 
medical  suitability  determination  under 
Executive  Orders  10450  and  12968.  To 


restrict  tho  Department's  access  to 
information  at  such  a  crucial  time  due 
to  a  lack  of  employee  authorization 
leaves  the  Department  no  option  but  to 
suspend  the  employee's  security 
clearance.  This  action  automatically 
would  result  in  an  immediate  forced 
departure  from  post,  which  negativelv 
would  affect  both  the  Department,  due 
to  the  unexpected  loss  of  personnel,  and 
the  individual,  due  to  the  fact  that  a 
forced  departure  can  have  a  long-term 
impact  on  his  or  her  career  in  the 
Foreign  Service. 

For  this  reason,  the  rule  contains  a 
limited  security  clearance  exemption  for 
the  Department  of  State.  The  exemption 
allows  the  Department's  own  medical 
staff  to  continue  to  have  access  to  an 
employee's  medical  file  for  the  purpose 
of  making  a  medical  suitability 
determination  for  security  purposes. 
The  medical  staff  can  convey  a  simple 
"yes"  or  "no"  response  to  those 
individuals  conducting  the  security 
investigation  within  the  Department.  In 
this  way,  the  Department  is  able  to  make 
security  determinations  in  exigent 
circiunstances  without  disclosing  any 
specific  medical  information  to  any 
employees  other  than  the  medical 
personnel  who  otherwise  have  routine 
access  to  these  same  medical  records  in 
an  everyday  non-security  context. 

Second,  and  similarly,  the  final  rule 
establishes  a  similar  system  for 
disclosures  of  protected  health 
information  necessary  to  determine 
worldwide  availability  or  availability  for 
mandatory  service  abroad  under 
sections  101(a)(4)  and  504  of  the  Foreign 
Service  Act.  The  Act  requires  that 
Foreign  Service  members  be  suitable  for 
posting  throughout  the  world  and  for 
certain  specific  assignments.  For  this 
reason,  we  permit  a  limited  exemption 
to  serve  the  purposes  of  the  statute. 
Again,  the  medical  staff  can  convey 
availability  determinations  to  State 
Department  officials  who  need  to  know 
if  certain  Foreign  Service  members  are 
available  to  serve  at  post. 

Third,  and  finally,  the  final  rule 
recognizes  the  special  statutory 
obligations  that  the  State  Department 
has  regarding  family  members  of 
Foreign  Service  members  under  sections 
101(b)(5)  and  904  of  the  Foreign  Service 
Act.  Section  101(b)(5)  of  the  Foreign 
Service  Act  requires  the  Department  of 
State  to  mitigate  the  impact  of 
hardships,  disruptions,  and  other 
unusual  conditions  on  families  of 
Foreign  Service  Officers.  Section  904 
requires  the  Department  to  establish  a 
health  care  program  to  promote  and 
maintain  the  physiced  and  mental  health 
of  Foreign  Service  member  family 
members.  The  final  rule  permits 


disclosure  of  protected  health 
information  to  officials  who  need 
protected  health  information  to 
determine  whether  a  family  member  can 
accompany  a  Foreign  Service  member 
abroad. 

Given  the  limited  applicabilitv  of  the 
rule,  we  believe  it  is  not  necessan*'  for 
the  State  Department  to  publish  a  notice 
in  the  Federal  Register  to  identify  the 
purposes  for  which  the  information  may 
be  used  or  disclosed.  The  final  rule 
identifies  these  purposes,  as  described 
above. 

Correctional  Institutions 

Comments  about  the  rule's 
application  to  correctional  institutions 
are  addressed  in  §  164.501 .  under  the 
definition  of  "individual." 

Section  164.51 21 1 1— Disclosures  for 
Workers'  Compensation 

Comment:  Several  commenters  stated 
that  workers'  compensation  carriers  are 
excepted  under  the  HIPAA  definition  of 
group  health  plan  and  therefore  we  have 
no  authority  to  regulate  them  in  this 
rule.  These  commenters  suggested 
clarif\'ing  that  the  provisions  of  the 
proposed  rule  did  not  apply  to  certain 
types  of  insurance  entities,  such  as 
workers'  compensation  carriers,  and 
that  such  non-covered  entities  should 
have  full  access  to  protected  health 
information  without  meeting  the 
requirements  of  the  rule.  Other 
commenters  argued  that  a  complete 
e.xemption  for  workers'  compensation 
carriers  was  inappropriate. 

Response:  We  agree  with  commenters 
that  the  proposed  rule  did  not  intend  to 
regulate  workers'  compensation  carriers. 
In  the  final  rule  we  have  incorporated 
a  provision  that  clarifies  that  the  term 
"health  plan  "  excludes  "any  policy, 
plan,  or  program  to  the  extent  that  it 
provides,  or  pays  for  the  cost  of. 
excepted  benefits  as  defined  in  section 
2791(c)(1)  of  the  PHS  Act."  See 
discussion  above  under  the  definition  of 
"health  plan"  in  §  164.501. 

Comment:  Some  commenters  argued 
that  the  privacy  rule  should  defer  to 
other  laws  that  regulate  the  disclosure  of 
information  to  employers  and  workers' 
compensation  carriers.  They 
commented  that  many  states  have  laws 
that  require  sharing  of  information — 
without  consent — between  providers 
and  employers  or  workers' 
compensation  carriers. 

Response:  We  agree  that  the  privacy 
rule  should  permit  disclosures 
necessary  for  the  administration  of  state 
and  other  workers'  compensation 
systems.  To  assure  that  workers' 
compensations  systems  are  not 
disrupted,  we  have  added  a  new 
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provisions  to  the  final  rule.  The  new 
§  164.512(1)  permits  covered  entities  to 
disclose  protected  health  information  a.s 
authorized  by  and  to  the  extent 
necessary  to  comply  with  workers' 
compensation  or  other  similar  programs 
established  by  law  that  provide  benefits 
for  work-related  injuries  or  illnesses 
without  regard  to  fault.  We  also  note 
that  where  a  state  or  other  law  requires 
a  use  or  disclosure  of  protected  health 
information  under  a  workers' 
compensation  or  similar  scheme,  the 
disclosure  would  be  permitted  under 
§  164.512(a). 

Comment:  Several  commenters  stated 
that  if  workers'  compensation  carriers 
are  to  receive  protected  health 
information,  they  should  only  receive 
the  minimum  necessary-  as  required  in 
<^  164  514.  The  commenters  argued  that 
employers  and  workers'  compensation 
carriers  should  not  have  access  to  the 
entire  medical  histor\'  or  portions  of  the 
medical  history  that  have  nothing  to  do 
with  the  injur.'  in  question  Further,  the 
covered  provider  and  not  the  employer 
or  carrier  should  determine  minimum 
necessarv'  since  the  provider  is  a 
covered  entity  and  only  covered  entities 
are  subject  to  sanctions  for  violations  of 
the  rule.  These  commenters  stated  that 
the  rule  should  clearly  indicate  the 
ability  of  covered  entities  to  refuse  to 
disclose  protected  health  information  if 
it  went  beyond  the  scope  of  the  injurv'. 
Workers'  compensation  carriers,  on  the 
other  hand,  argued  that  permitting 
providers  to  determine  the  minimum 
necessary  was  inappropriate  because 
determining  eligibility  for  benefits  is  an 
insurance  function,  not  a  medical 
function.  They  stated  that  workers' 
compensation  carriers  need  access  to 
the  full  range  of  information  regarding 
treatment  for  the  injur\'  underlying  the 
claim,  the  claimants'  current  condition, 
and  any  preexisting  conditions  that  can 
either  mitigate  the  claim  or  aggravate 
the  impact  of  the  injur\-. 

Response:  Under  the  final  rule, 
covered  entities  must  comply  with  the 
minimum  necessarv'  provisions  unless 
the  disclosure  is  required  by  law  Our 
review  of  state  workers'  compensation 
laws  suggests  that  many  of  these  laws 
address  the  issue  of  the  scope  of 
information  that  is  available  to  carriers 
and  employers.  The  rule  permits  a 
provider  to  disclose  information  that  is 
authorized  by  such  a  law  to  the  extent 
necessary  to  comply  with  such  law. 
Where  the  law  is  silent,  the  workers' 
compensation  carrier  and  covered 
health  care  provider  will  need  to 
discuss  what  information  is  necessary 
for  the  carrier  to  administer  the  claim, 
and  the  health  care  provider  may 
disclose  that  information.  We  note  that 


if  the  workers"  compensation  insurer 
has  secured  an  authorization  from  the 
individual  for  the  release  of  protected 
health  information,  the  covered  entity 
mav  release  the  protected  health 
information  described  in  the 
authorization. 

Section  164.514     Requirements  for 
L!ses  and  Disclosures 

Section  164  51 4(ahlci— De- 
identification 

General  Approach 

Comments:  The  comments  on  this 
topic  almost  unanimously  supported  the 
concept  of  de-identification  and  efforts 
to  expand  its  use.  Although  a  few 
comments  suggested  deleting  one  of  the 
proposed  methods  or  the  other,  most 
appeared  to  support  the  two  method 
approach  for  entities  with  differing 
levels  of  statistical  expertise. 

Manv  of  the  comments  argued  that  the 
standard  for  creation  of  de-identified 
information  should  be  whether  there  is 
a  "reasonable  basis  to  believe"  that  the 
information  has  been  de-identified. 
Others  suggested  that  the  "reasonable 
basis  "  standard  was  too  vague^ 

A  few  commenters  suggested  that  we 
consider  information  to  be  de-identified 
if  all  personal  identifiers  that  directly 
reveal  the  identity  of  the  individual  or 
provide  a  direct  means  of  identifying 
individuals  have  been  removed, 
encrypted  or  replaced  with  a  code. 
Essentially,  this  recommendation  would 
require  only  removal  of  "direct  " 
identifiers  (e.g.,  name,  address,  and  ID 
numbers)  and  allow  retention  of  all 
"indirect"  identifiers  (e.g.,  zip  code  and 
birth  date)  in  'de-identified  " 
information  These  comments  did  not 
suggest  a  list  or  further  definition  of 
what  identifiers  should  be  considered 
■  direct"  identifiers. 

Some  commenters  suggested  that  the 
standard  be  modified  to  reflect  a  single 
standard  that  applies  to  all  covered 
entities  in  the  interest  of  reducing 
uncertainty  and  complexity.  According 
to  these  comments,  the  standard  for 
covered  entities  to  meet  for  de- 
identification  of  protected  health 
information  should  be  generally 
accepted  standards  in  the  scientific  and 
statistical  community,  rather  than 
focusing  on  a  specified  list  of  identifiers 
that  must  be  removed. 

A  few  commenters  believed  that  no 
record  of  information  about  an 
individual  can  be  truly  de-identified 
and  that  all  such  information  should  be 
treated  and  protected  as  identifiable 
because  more  and  more  information 
about  individuals  is  being  made 
available  to  the  public,  such  as  voter 
registration  lists  and  motor  vehicle  and 


driver's  license  lists,  that  would  enable 
someone  to  match  (and  identify)  records 
that  otherwise  appear  to  be  not 
identifiable. 

Response:  In  the  final  rule,  we 
reformulate  the  method  for  de- 
identification  to  more  explicitly  use  the 
statutory  standard  of  "a  reasonable  basis 
to  believe  that  the  information  can  be 
used  to  identify  the  individual" — just  as 
information  is  "individually 
identifiable"  if  there  is  a  reasonable 
basis  to  believe  that  it  can  be  used  to 
identify  the  individual,  it  is  "de- 
identified"  if  there  is  no  reasonable 
basis  to  believe  it  can  be  so  used.  We 
also  define  more  precisely  how  the 
standard  should  be  applied. 

We  did  not  accept  comments  that 
suggested  that  we  allow  only  one 
method  of  de-identifying  information. 
We  find  support  for  both  methods  in  the 
comments  but  find  no  compelling  logic 
for  how  the  competing  interests  could 
be  met  cost-effectively  with  only  one 
method. 

We  also  disagree  with  the  comments 
that  advocated  using  a  standard  which 
required  removing  only  the  direct 
identifiers.  Although  such  an  approach 
may  be  more  convenient  for  covered 
entities,  we  judged  that  the  resulting 
information  would  often  remain 
identifiable,  and  its  dissemination  could 
result  in  significant  violations  of 
privacy.  While  we  encourage  covered 
entities  to  remove  direct  identifiers 
whenever  possible  as  a  method  of 
enhancing  privacy,  we  do  not  believe 
that  the  resulting  information  is 
sufficiently  blinded  as  to  permit  its 
general  dissemination  without  the 
protections  provided  by  this  rule. 

We  agree  with  the  comments  that  said 
that  records  of  information  about 
individuals  cannot  be  truly  de- 
identified,  if  that  means  that  the 
probability  of  attribution  to  an 
individual  must  be  absolutely  zero. 
However,  the  statutory  standard  does 
not  allow  us  to  take  such  a  position,  but 
envisions  a  reasonable  balance  between 
risk  of  identification  and  usefulness  of 
the  information. 

We  disagree  with  those  comments 
that  advocated  releasing  only  truly 
anonymous  information  (which  has 
been  changed  sufficiently  so  that  it  no 
longer  represents  actual  information 
about  real  individuals)  and  those  that 
supported  using  only  sophisticated 
statistical  analysis  before  allowing 
uncontrolled  disclosures.  Although 
these  approaches  would  provide  a 
marginally  higher  level  of  privacy 
protection,  they  would  preclude  many 
of  the  laudable  and  valuable  uses 
discussed  in  the  NPRM  (in  §  164.506(d)) 
and  would  impose  too  great  a  burden  on 
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less  sophisticated  covered  entities  to  be 
justified  by  the  small  decrease  in  an 
already  small  risk  of  identification. 

We  conclude  that  compared  to  the 
alternatives  advanced  by  the  comments, 
the  approach  proposed  in  the  NPRM,  as 
refined  and  modified  below  in  response 
to  the  comments,  most  closely  meets  the 
intent  of  the  statute. 

Comments:  A  few  comments 
complained  that  the  proposed  standards 
were  so  strict  that  they  would  expose 
covered  entities  to  liability  because 
arguably  no  information  could  ever  be 
de-identified. 

Response:  In  the  final  rule  we  have 
modified  the  mechanisms  by  which  a 
covered  entity  may  demonstrate  that  it 
has  complied  with  the  standard  in  ways 
that  provide  greater  certainty.  In  the 
standard  method  for  de-identification, 
we  have  clarified  the  professional 
standard  to  be  used,  and  anticipate 
issuing  further  guidance  for  covered 
entities  to  use  in  applying  the  standard. 
In  the  safe  harbor  method,  we  reduced 
the  amount  of  judgment  that  a  covered 
entity  must  apply.  We  believe  that  these 
mechanisms  for  de-identification  are 
sufficiently  well-defined  to  protect 
covered  entities  that  follow  them  from 
undue  liability. 

Comments:  Several  comments 
suggested  that  the  rule  prohibit  any 
linking  of  de-identified  data,  regardless 
of  the  probability  of  identification. 

Response:  Since  our  methods  of  de- 
identification  include  consideration  of 
how  the  information  might  be  used  in 
combination  with  other  information,  we 
believe  that  linking  de-identified 
information  does  not  pose  a 
significantly  increased  risk  of  privacy 
violations.  In  addition,  since  our 
authority  extends  only  to  the  regulation 
of  individually  identifiable  health 
information,  we  caiuiot  regulate  de- 
identified  information  because  it  no 
longer  meets  the  definition  of 
individually  identifiable  health 
information.  We  also  have  no  authority 
to  regulate  entities  that  might  receive 
and  desire  to  link  such  information  yet 
that  are  not  covered  entities;  thus  such 
a  prohibition  would  have  little 
protective  effect. 

Comments:  Several  commenters 
suggested  that  we  create  incentives  for 
covered  entities  to  use  de-identified 
information.  One  commenter  suggested 
that  we  mandate  an  assessment  to  see  if 
de-identified  information  could  be  used 
before  the  use  or  disclosiu-e  of  identified 
information  would  be  allowed. 

Response:  VVe  believe  that  this  final 
rule  establishes  a  reasonable  mechanism 
for  the  creation  of  de-identified 
information  and  the  fact  that  this  de- 
identified  information  can  be  used 


without  having  to  follow  the  policies, 
procedures,  and  documentation 
required  to  use  individually  identifiable 
health  information  should  provide  an 
incentive  to  encourage  its  use  where 
appropriate.  We  disagree  with  the 
conunent  suggesting  that  we  require  an 
assessment  of  whether  de-identified 
information  could  be  used  for  each  use 
or  disclosure.  We  belieVe  that  such  a 
requirement  would  be  too  burdensome 
on  covered  entities,  particularly  with 
respect  to  internal  uses,  where  entire 
records  are  often  used  by  medical  and 
other  persoiuiel.  For  disclosures,  we 
believe  that  such  an  assessment  would 
add  little  to  the  protection  provided  by 
the  minimum  necessary  requirements  in 
this  final  rule. 

Comments:  One  commenter  asked  if 
de-identification  was  equivalent  to 
destruction  of  the  protected  health 
information  (as  required  under  several 
of  the  provisions  of  this  final  rule). 

Response:  The  process  of  de- 
identification  creates  a  new  dataset  in 
addition  to  the  source  dataset 
containing  the  protected  health 
information.  This  process  does  not 
substitute  for  actual  destruction  of  the 
source  data. 

Modifications  to  the  Proposed  Standard 
for  De-Identification 

Comments:  Several  commenters 
called  for  clarification  of  proposed 
language  in  the  NPRM  that  would  have 
permitted  a  covered  entity  to  treat 
information  as  de-identified,  even  if 
specified  identifiers  were  retained,  as 
long  as  the  probability  of  identifying 
subject  individuals  would  be  very  low, 
Commenters  expressed  concern  that  the 
"very  low"  standard  was  vague.  These 
comments  expressed  concern  that 
covered  entities  would  not  have  a  clear 
and  easy  way  to  know  when 
information  meets  this  part  of  the 
standard. 

Response:  We  agree  with  the 
comments  that  covered  entities  may 
need  additional  guidance  on  the  types 
of  analyses  that  they  should  perform  in 
determining  when  the  probability  of  re- 
identification  of  information  is  very 
low.  We  note  that  in  the  final  rule,  we 
reformulate  the  standard  somewhat  to 
require  that  a  person  with  appropriate 
knowledge  and  experience  apply 
generally  accepted  statistical  and 
scientific  methods  relevant  to  the  task  to 
make  a  determination  that  the  risk  of  re- 
identification  is  very  small.  In  this 
context,  we  do  not  view  the  difference 
between  a  very  low  probability  and  a 
very  small  risk  to  be  substantive.  After 
consulting  representatives  of  the  federal 
agencies  that  routinely  de-identify  and 
anonymize  information  for  public 


release  '^  we  attempt  here  to  provide 
some  guidance  for  the  method  of  de- 
identification. 

As  requested  by  some  commenters, 
we  include  in  the  final  rule  a 
requirement  that  covered  entities  (not 
following  the  safe  harbor  approach) 
apply  generally  accepted  statistical  and 
scientific  principles  and  methods  for 
rendering  information  not  individually 
identifiable  when  determining  if 
information  is  de-identified.  Although 
such  guidance  will  change  over  time  to 
keep  up  with  technology  and  the 
current  availability  of  public 
information  from  other  sources,  as  a 
starting  point  the  Secretary'  approves  the 
use  of  the  following  as  guidance  to  such 
generally  accepted  statistical  and 
scientific  principles  and  methods: 

(1)  Statistical  Policy  Working  Paper 
22 — Report  on  Statistical  Disclosxu'e 
Limitation  Methodology  [bttp:// 
www.  f asm  .gov/working-papers/ 
wp22.html)  (prepared  by  the 
Subcommittee  on  Disclosure  Limitation 
Methodology,  Federal  Committee  on 
Statistical  Methodology,  Office  of 
Management  and  Budget);  and 

(2)  The  Checklist  on  Disclosure 
Potential  of  Proposed  Data  Releases 
[h  ttp  ://www.fcsm  .gov /docs/ 

checklist 799.doc)  (prepared  by  the 

Confidentiality  and  Data  Access 
Committee,  Federal  Committee  on 
Statistical  Methodology,  Office  of 
Management  and  Budget). 

We  agree  with  commenters  that  such 
guidance  will  need  to  be  updated  over 
time  and  we  will  provide  such  guidance 
in  the  future. 

According  to  the  Statistical  Policy 
Working  Paper  22,  the  two  main  sources 
of  disclosure  risk  for  de-identified 
records  about  individuals  are  the 
existence  of  records  with  ver>'  unique 
characteristics  (e.g.,  imusual  occupation 
or  very  high  salary  or  age)  and  the 
existence  of  external  sources  of  records 
with  matching  data  elements  which  can 
be  used  to  link  with  the  de-identified 
information  and  identify  individuals 
(e.g.,  voter  registration  records  or 
driver's  license  records).  The  risk  of 
disclosure  increases  as  the  number  of 
variables  common  to  both  types  of 
records  increases,  as  the  accuracy  or 
resolution  of  the  data  increases,  and  as 
the  number  of  external  sources 
increases.  As  outlined  in  Statistical 
Policy  Working  Paper  22.  an  expert 
disclosure  analysis  would  cJso  consider 
the  probability  that  an  individual  who 
is  the  target  of  an  attempt  at  re- 
identification  is  represented  on  both 


'*"Confidentialir\-  and  Data  Access  (^ommittt 
Federal  Committee  on  Statistical  Methodology, 
Office  of  Management  and  Budget. 
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files,  the  probability-  that  the  matching 
variables  are  recorded  identically  on  the 
two  tvpes  of  records,  the  probability  that 
the  target  individual  is  unique  in  the 
population  for  the  matching  variables 
and  the  degree  of  confidence  that  a 
match  would  correctly  identify'  a  uniquf 
person. 

Statistical  Policy  Working  Paper  22 
also  describes  many  techniques  that  can 
be  used  to  reduce  the  risk  of  disclosure 
that  should  be  considered  by  an  expert 
when  de-identifying  health  information. 
In  addition  to  removing  all  direct 
identifiers,  these  include  the  obvious 
choices  based  on  the  above  causes  of  the 
risk;  namely,  reducing  the  number  of 
variables  on  which  a  match  might  be 
made  and  limiting  the  distribution  of 
the  records  through  a  "data  use 
agreement"  or  "restricted  access 
agreement"  in  which  the  recipient 
agrees  to  limits  on  who  can  use/receive 
the  data.  The  techniques  also  include 
more  sophisticated  manipulations: 
receding  variables  into  fewer  categories 
to  provide  less  precise  detail  (including 
rounding  of  continuous  variables): 
setting  top-codes  and  bottom-codes  to 
limit  details  for  extreme  values: 
disturbing  the  data  by  adding  noise  by 
swapping  certain  variables  between 
records,  replacing  some  variables  in 
random  records  with  mathematically 
imputed  values  or  averages  across  small 
random  groups  of  records,  or  randomiv 
deleting  or  duplicating  a  small  sample 
of  records;  and  replacing  actual  records 
with  synthetic  records  that  preserve 
certain  statistical  properties  of  the 
original  data. 

Modifications  to  the  "Safe  Harbor" 

Comments:  Many  commenters  argued 
that  stripping  all  19  identifiers  is 
unnecessary  for  purposes  of  de- 
identification  They  felt  that  such  items 
as  zip  code,  city  (or  county),  and  birth 
date,  for  example,  do  not  identify  the 
individual  and  only  such  identifiers  as 
name,  street  address,  phone  numbers, 
fax  numbers,  email.  Social  Security 
number,  driver's  license  number,  voter 
registration  number,  motor  vehicle 
registration,  identifiable  photographs, 
finger  prints,  voice  prints,  web  universal 
resource  locator,  and  Internet  protocol 
address  number  need  to  be  removed  to 
reasonably  believe  that  data  has  been 
de-identified 

Other  commenters  felt  that  removing 
the  full  list  of  identifiers  would 
significantly  reduce  the  usefulness  of 
the  data.  Many  of  these  comments 
focused  on  research  and.  to  a  lesser 
extent,  marketing  and  undefined 
"statistical  analysis."  Commenters  who 
represented  various  industries  and 
research  institutions  expressed  concern 


that  they  would  not  be  able  to  continue 
current  activities  such  as  development 
of  service  provider  networks, 
conducting  "analysis"  on  behalf  of  the 
plan,  studying  use  of  medication  and 
medical  devices,  community  studies, 
marketing  and  strategic  planning, 
childhood  immunization  initiatives, 
patient  satisfaction  surveys,  and 
solicitation  of  contributions  The 
requirements  in  the  NPRM  to  strip  off 
zip  code  and  date  of  birth  were  of 
particular  concern.  These  commenters 
stated  that  their  ability  to  do  research 
and  quality  analysis  with  this  data 
would  be  compromised  without  access 
to  some  level  of  information  about 
patient  age  and/or  geographic  location. 

Responsp  While  we  understand  that 
removing  the  specified  identifiers  may 
reduce  the  usefulness  of  the  resulting 
data  to  third  parties,  we  remain 
convinced  by  the  evidence  found  in  the 
MIT  study  that  we  referred  to  in  the 
preamble  to  the  proposed  rule  ' "  and  the 
analyses  discussed  below  that  there 
remains  a  significant  risk  of 
identification  of  the  subjects  of  health 
information  from  the  inclusion  of 
indirect  identifiers  such  as  birth  date 
and  zip  code  and  that  in  many  cases 
there  will  be  a  reasonable  basis  to 
believe  that  such  information  remains 
identifiable.  We  note  that  a  covered 
entitv  not  relying  on  the  safe  harbor  may 
determine  that  information  from  which 
sufficient  other  identifiers  have  been 
removed  but  which  retains  birth  date  or 
zip  code  is  not  reasonably  identifiable. 
As  discussed  above,  such  a 
determination  must  be  made  by  a 
person  with  appropriate  knowledge  and 
expertise  applying  generally  accepted 
statistical  and  scientific  methods  for 
rendering  information  not  identifiable. 

.Mthough  we  have  determined  that  all 
of  the  specified  identifiers  must  be 
removed  before  a  covered  entity  meets 
the  safe  harbor  requirements,  we  made 
modifications  in  the  final  rule  to  the 
specified  identifiers  on  the  list  to  permit 
some  informaticm  about  age  and 
geographic  area  to  be  retained  in  de- 
identified  information. 

For  age.  we  specify  that,  in  most 
cases,  year  of  birth  may  be  retained, 
which  can  be  combined  with  the  age  of 
the  subject  to  provide  sufficient 
information  about  age  for  most  uses. 
After  considering  current  and  evolving 
practices  and  consulting  with  federal 
experts  on  this  topic,  including 
members  of  the  Confidentiality  and  Data 
Access  Committee  of  the  Federal 


Committee  on  Statistical  Methodology. 
Office  of  Management  and  Budget,  we  . 
concluded  that  in  general,  age  is 
sufficiently  broad  to  be  allowed  in  de- 
identified  information,  although  all 
dates  that  might  be  directly  related  to 
the  subject  of  the  information  must  be 
removed  or  aggregated  to  the  level  of 
year  to  prevent  deduction  of  birth  dates. 
Extreme  ages — 90  and  over — must  be 
aggregated  further  (to  a  category  of  90+, 
for  example)  to  avoid  identification  of 
very  old  individuals  (because  they  are 
relatively  rare).  This  reflects  the 
minimum  requirement  of  the  current 
recommendations  of  the  Bureau  of  the 
Census.'"  For  research  or  other  studies 
relating  to  young  children  or  infants,  we 
note  that  the  rule  would  not  prohibit  age 
of  an  individual  from  being  expressed  as 
an  age  in  months,  days,  or  hours. 

For  geographic  area,  we  specify  that 
the  initial  three  digits  of  zip  codes  may 
be  retained  for  any  three-digit  zip  code 
that  contains  more  than  20,000  people 
as  determined  by  the  Bureau  of  the 
Census.  As  discussed  more  below,  there 
are  currently  only  18  three-digit  zip 
codes  containing  fewer  than  20,000 
people.  We  note  that  this  number  may 
change  when  information  from  the  2000 
Decennial  Census  is  analyzed. 

In  response  to  concerns  expressed  in 
the  comments  about  the  need  for 
information  on  geographic  area,  we 
investigated  the  potential  of  allowing  5- 
digit  zip  codes  or  3-digit  zip  codes  to 
remain  in  the  de-identified  information. 
According  to  1990  Census  data,  the 
populations  in  geographical  areas 
delineated  by  3-digit  zip  codes  vary  a 
great  deal,  from  a  low  of  394  to  a  high 
of  3.006,997,  with  an  average  size  of 
282.304.  There  are  two  3-digit  zip  codes 
containing  fewer  than  500  people  and 
six  3-digit  zip  codes  containing  fewer 
than  10.000  people  each.'"  Of  the  total 
of  881  3-digit  zip  codes,  there  are  18 
with  fewer  than  20,000  people.  71  with 
fewer  than  50.000  people,  and  215 
containing  fewer  than  100,000 
population.  We  also  looked  at  two-digit 
zip  codes  (the  first  2  digits  of  the  5-digit 
zip  code)  and  found  that  the  smallest  of 
the  98  2-digit  zip  codes  contains 
188,638  people. 

We  also  investigated  the  practices  of 
several  other  federal  agencies  which  are 
mandated  by  Congress  to  release  data 


"  Sweeney.  L.  Guaranleeinn  .•\nonymify  when 
.SharinK  Medical  Data,  the  Datafly  Svstem.  Masvs, 
D..  Ed  Proceedings.  .American  Medical  Informatics 
Assnnalion.  Nashville.  TN.  Hanley  &  Belfus.  Inc.. 
|y«7:51-'ili 


"The  t'  ,S  Onsu.>.  Bureau  s  Recommendations 
C.onceniing  the  Onsus  2000  Public  I'se  Microdata 
Sample  (Pl.'MS)  Files  [hltp;.  www  ipums.org/ 
-census20OO,'20O0pums__bureau.pdn.  Population 
Division.  IS  Census  Bureau.  November  3.  20(K). 

"•Figures  derived  from  IS  Onsus  data  on  1990 
Decennial  Onsus  of  Population  and  Housing. 
Summary  Tape  File  38  (STF3BI  These  data  are 
available  to  the  public  (for  a  fee)  at  hltp// 
www.census.gov/mp/www/rom/msrom6af.html. 
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from  national  surveys  while  preserving 
confidentiality  and  which  have  been 
dealing  with  these  issues  for  decades. 
The  problems  and  solutions  being  used 
by  these  agencies  are  laid  out  in  detail 
in  the  Statistical  Policy  Working  Paper 
22  cited  earlier. 

To  protect  the  privacy  of  individuals 
providing  information  to  the  Bureau  of 
Census,  the  Bureau  has  determined  that 
a  geographical  region  must  contain  at 
least  100,000  people.^o  This  standard 
has  been  used  by  the  Bureau  of  the 
Census  for  many  years  and  is  supported 
by  simulation  studies  using  Census 
data.^>  These  studies  showed  that  after 
a  certain  point,  increasing  the  size  of  a 
geographic  area  does  not  significantly 
decrease  the  percentage  of  unique 
records  (i.e..  those  that  could  be 
identified  if  sampled),  but  that  the  point 
of  diminishing  returns  is  dependent  on 
the  number  and  type  of  demographic 
variables  on  which  matching  might 
occur.  For  a  small  number  of 
demographic  variables  (6),  this  point 
was  quite  low  (about  20,000 
population),  but  it  rose  quickly  to  about 
50,000  for  10  variables  and  to  about 
80,000  for  15  variables.  The  Bureau  of 
the  Census  releases  sets  of  data  to  the 
public  that  it  considers  safe  from  re- 
identification  because  it  limits 
geographical  areas  to  those  containing  at 
least  100,000  people  and  limits  the 
number  and  detail  of  the  demographic 
variables  in  the  data.  At  the  point  of 
approximately  100,000  population, 
7.3%  of  records  were  unique  (and 
therefore  potentially  identifiable)  on  6 
demographic  variables  from  the  1990 
Census  Short  Form:  Age  in  years  (90 
categories),  race  (up  to  180  categories), 
sex  (2  categories),  relationship  to 
householder  (14  categories),  Hispanic  (2 
categories),  and  tenure  (owner  vs.  renter 
in  5  categories).  Using  6  variables 
derived  from  the  Long  Form  data,  age 
(10  categories),  race  (6  categories),  sex  (2 
categories),  marital  status  (5  categories), 
occupation  (54  categories),  and  personal 
income  (10  categories),  raised  the 
percentage  to  9.8%. 

We  also  examined  the  results  of  an 
NCHS  simulation  study  using  national 
survey  data^^  to  see  if  some  scientific 


20  Statistical  Policy  Working  Paper  22— Report  on 
Statistical  Disclosure  Limitation  Methodology 
[httpJ/wiMA. fcsm.gov/working-papeTs/wp22.htm!) 
(prepared  by  the  Subcommittee  on  Disclosure 
Limitation  Methodology.  Federal  Committee  on 
Statistical  Methodology,  Office  of  Management  and 
Budget). 

"The  Geographic  Component  of  Disclosure  Risk 
for  Microdata.  Brian  Greenberg  and  Laura  Voshell. 
Bureau  of  the  Census  Statistical  Research  Division 
Report:  Census/SRD/RR-90-13.  October,  1990. 

-2  A  Simulation  Study  of  the  Identifiability  of 
Survey  Respondents  when  their  Community  of 


support  could  be  foiuid  for  a 
compromise.  The  study  took  random 
samples  from  populations  of  different 
sizes  and  then  compared  the  samples  to 
the  whole  population  to  see  how  many 
records  were  identifiable,  that  is, 
matched  uniquely  to  a  unique  person  in 
the  whole  population  on  the  basis  of  9 
demographic  variables:  Age  (85 
categories),  race  (4  categories),  gender  (2 
categories),  ethnicity  (2  categories), 
marital  status  (3  categories),  income  (3 
categories),  employment  status  (2 
categories),  working  class  (4  categories). 
and  occupation  (42  categories).  Even 
when  some  of  the  variables  are 
aggregated  or  coded,  from  the 
perspective  of  a  large  statistical  agency 
desiring  to  release  data  to  the  public,  the 
study  concluded  that  a  population  size 
of  500,000  was  not  sufficient  to  provide 
a  reasonable  guarantee  that  certain 
individuals  could  not  be  identified. 
About  2.5  %  of  the  sample  from  the 
population  of  500,000  was  uniquely 
identifiable,  regardless  of  sample  size. 
This  percentage  rose  as  the  size  of  the 
population  decreased,  to  about  14%  for 
a  population  of  100,000  and  to  about 
25%  for  a  population  of  25,000. 
Eliminating  the  occupation  variable 
(which  is  less  likely  to  be  found  in 
health  data)  reduced  this  percentage 
significantly  to  about  0.4  %.  3%.  and 
10%  respectively.  These  percentages  of 
unique  records  (and  thus  the  potentials 
for  re-identification)  are  highly 
dependent  on  the  number  of  variables 
(which  must  also  be  available  in  other 
databases  which  are  identified  to  be 
considered  in  a  disclosure  risk  analysis), 
the  categorical  breakdowms  of  those 
variables,  and  the  level  of  geographic 
detail  included. 

With  respect  to  how  we  might  clarify 
the  requirement  to  achieve  a  "low 
probability"  that  information  could  be 
identified,  the  Statistical  Policy 
Working  Paper  22  referenced  above 
discusses  the  attempts  of  several 
researchers  to  define  mathematical 
measures  of  disclosure  risk  only  to 
conclude  that  "more  research  into 
defining  a  computable  measure  of  risk  is 
necessary."  When  we  considered 
v/hether  we  could  specify  a  maximum 
level  of  risk  of  disclosure  with  some 
precision  (such  as  a  probability  or  risk 
of  identification  of  <0.01),  we 
concluded  that  it  is  premature  to  assign 
mathematical  precision  to  the  "art"  of 
de-identification. 

After  evaluating  current  practices  and 
recognizing  the  expressed  need  for  some 
geographic  indicators  in  otherwise  de- 
identified  databases,  we  concluded  that 


Residence  is  Known,  lohn  Horm.  Natonal  Center  for 
Health  Statistics.  2000. 


permitting  geographic  identifiers  that 
define  populations  of  greater  than 
20,000  individuals  is  an  appropriate 
standard  that  balances  privacy  interests 
against  desirable  uses  of  de-identified 
data.  In  making  this  determination,  we 
focused  on  the  studies  by  the  Bureau  of 
Census  cited  above  which  seemed  to 
indicate  that  a  population  size  of  20.000 
was  an  appropriate  cut  off  if  there  were 
relatively  few  (6)  demographic  variables 
in  the  database.  Our  belief  is  that,  after 
removing  the  required  identifiers  to 
meet  the  safe  harbor  standards,  the 
number  of  demographic  variables 
retained  in  the  databases  will  be 
relatively  small,  so  that  it  is  appropriate 
to  accept  a  relatively  low  number  as  a 
minimum  geographic  size. 

In  applying  this  provision,  covered 
entities  must  replace  the  (currently  18) 
forbidden  3-digit  zip  codes  with  zeros 
and  thus  treat  them  as  a  single 
geographic  area  (with  >20,000 
population).  The  list  of  the  forbidden  3- 
digit  zip  codes  will  be  maintained  as 
part  of  the  updated  Secretarial  guidance 
referred  to  abo^'e.  Currently,  they  are: 
022, 036. 059. 102, 203, 555, 556, 692. 
821, 823, 830, 831, 878, 879. 884.  893, 
987,  and  994.  This  will  result  in  an 
average  3-digit  zip  code  area  population 
of  287,858  which  should  result  in  an 
average  of  about  4%  unique  records 
using  the  6  variables  described  above 
from  the  Census  Short  Form.  Although 
this  level  of  unique  records  will  be 
much  higher  in  the  smaller  geographic 
areas,  the  actual  risk  of  identification 
will  be  much  lower  because  of  the 
limited  availability  of  comparable  data 
in  publically  available,  identified 
databases,  and  will  be  further  reduced 
by  the  low  probability  that  someone  will 
expend  the  resources  to  try  to  identify 
records  when  the  chance  of  success  is 
so  small  and  uncertain.  We  think  this 
compromise  will  meet  the  current  need 
for  an  easy  method  to  identify 
geographic  area  while  providing 
adequate  protection  from  re- 
identification.  If  a  greater  level  of 
geographical  detail  is  required  for  a 
particular  use.  the  information  will  have 
to  be  obtained  through  another 
permitted  mechanism  or  be  subjected  to 
a  specific  de-identification 
determination  as  described  above.  We 
will  monitor  the  availability  of 
identified  public  data  and  the 
concomitant  re-identification  risks,  both 
theoretical  and  actual,  and  adjust  this 
safe  harbor  in  the  future  as  necessary. 

As  we  stated  above,  we  understand 
that  many  commenters  would  prefer  a 
looser  standard  for  determining  when 
information  is  de-identified,  both 
generally  and  with  respect  to  the 
standards  for  identifying  geographic 
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area.  However,  because  public  databases 
(such  as  voter  records  or  driver's  license 
records)  that  include  demographic 
information  about  a  geographically 
defined  population  are  available,  a 
surprisingly  large  percentage  of  records 
of  health  information  that  contain 
similar  demographic  information  can  be 
identified.  Although  the  number  of 
these  databases  seems  to  be  increasing, 
the  number  of  demographic  variables 
within  them  still  appears  to  be  fairly 
limited.  The  number  of  cases  of  privacy 
violation  from  health  records  which 
have  been  identified  in  this  way  is  small 
to  date.  However,  the  risk  of 
identification  increases  with  decreasing 
population  size,  with  increasing 
amounts  of  demographic  information 
(both  in  level  of  detail  and  number  of 
variables),  and  with  the  uniqueness  of 
the  combination  of  such  information  in 
the  population.  That  is,  an  18-year-old 
single  white  male  student  is  not  at  risk, 
of  identification  in  a  database  from  a 
large  city  such  as  New  York.  However, 
if  the  database  were  about  a  small  town 
where  most  of  the  inhabitants  were 
older,  retired  people  of  a  specific 
minority  race  or  ethnic  group,  that  same 
person  might  be  unique  in  that 
community  and  easily  identified.  We 
believe  that  the  policy  that  we  have 
articulated  reaches  the  appropriate 
balance  between  reasonably  protecting 
privacy  and  providing  a  sufficient  level 
of  information  to  make  de-identified 
databases  useful 

Comments:  Some  comments  noted 
that  identifiers  that  accompany 
photographic  images  are  often  needed  tci 
interpret  the  image  and  that  it  would  be 
difficult  to  use  the  image  alone  to 
identify'  the  individual. 

Response:  We  agree  that  our  proposed 
requirement  to  remove  all  photographic 
images  was  more  than  necessary.  Many 
photographs  of  lesions,  for  example, 
which  cannot  usually  be  used  alone  to 
identify'  an  individual,  are  included  in 
health  records.  In  this  final  rule,  the 
only  absolute  requirement  is  the 
removal  of  full-face  photographs,  and 
we  depend  on  the  "catch-all  "  of  "any 
other  unique  *    *    *  characteristic  •    •    • 
"  to  pick  up  the  unusual  case  where 
another  type  of  photographic  image 
might  be  used  to  identify'  an  individual. 

Comments:  A  number  of  commenters 
felt  that  the  proposed  bar  for  removal 
had  been  set  too  high;  that  the  removal 
of  these  19  identifiers  created  a  difficult 
standard,  since  some  identifiers  may  be 
buried  in  lengthy  text  fields. 

Response:  We  understand  that  some 
of  the  identifiers  on  our  list  for  removal 
may  be  buried  in  text  fields,  but  we  see 
no  alternative  that  protects  privacy  In 
addition,  we  believe  that  such 


unstructured  text  fields  have  little  or  no 
value  in  a  de-identified  information  set 
and  would  be  removed  in  any  case. 
With  time,  we  expect  that  such 
identifiers  will  be  kept  out  of  places 
where  they  are  hard  to  locate  and 
expunge. 

Comments:  Some  commenters 
asserted  that  this  requirement  creates  a 
disincentive  for  covered  entities  to  de- 
identif\'  data  and  would  compromise 
the  Secretary's  desire  to  see  de- 
identified  data  used  for  a  multitude  of 
purposes  Others  stated  that  the  "no 
reason  to  believe"  test  creates  an 
unreasonable  burden  on  covered 
entities,  and  would  actually  chill  the 
release  of  de-identified  information,  and 
set  an  impossible  standard. 

Response  We  recognize  that  the 
proposed  standards  might  have  imposed 
a  burden  that  could  have  prevented  the 
widespread  use  of  de-identified 
information.  We  believe  that  our 
modifications  to  the  final  rule  discussed 
above  will  make  the  process  less 
burdensome  and  remove  some  of  the 
disincentive.  However,  we  could  not 
loosen  the  standards  as  far  as  many 
commenters  wanted  without  seriously 
jeopardizing  the  privacy  of  the  subjects 
of  the  information.  As  discussed  above, 
we  modify'  the  "no  reason  to  know" 
standard  that  was  part  of  the  safe  harbor 
provision  and  replace  it  in  the  final  rule 
yvith  an  "actual  knowledge  "  standard. 
We  believe  that  this  change  provides 
additional  certainty  to  covered  entities 
using  the  safe  harbor  and  should' 
eliminate  any  chilling  effect. 

Comments:  Although  most 
commenters  wanted  to  see  data 
elements  taken  off  the  list,  there  yvere  a 
small  number  of  commenters  that 
wanted  to  see  data  items  added  to  the 
list.  They  believed  that  it  is  also 
necessary  to  remove  clinical  trial  record 
numbers,  device  model  serial  numbers, 
and  all  proper  nouns  from  the  records. 

Response:  In  response  to  these 
requests,  yve  have  slightly  revised  the 
list  of  identifiers  that  must  be  removed 
under  the  safe  harbor  provision.  Clinical 
trial  record  numbers  are  included  in  the 
general  category'  of  "any  other  unique 
identifying  number,  characteristic,  or 
code."  These  record  numbers  cannot  be 
included  yvith  de-identified  information 
because,  although  the  availability  of 
clinical  trial  numbers  may  be  limited, 
they  are  used  for  other  purposes  besides 
de-identification/re-identification,  such 
as  identifying  clinical  trial  records,  and 
may  be  disclosed  under  certain 
circumstances.  Thus,  they  do  not  meet 
the  criteria  in  the  rule  for  use  as  a 
unique  record  identifier  for  de- 
identified  records.  Device  model  serial 
numbers  are  included  in  "anv  device 


identifier  or  serial  number"  and  must  be 
removed.  We  considered  the  request  to 
remove  all  proper  nouns  to  be  very 
burdensome  to  implement  for  very  little 
increase  in  privacy  and  likely  to  be 
arbitrary  in  operation,  and  so  it  is  not 
included  in  the  final  rule. 

Re-Identification 

Comments:  One  commenter  wanted  to 
know  if  the  rule  requires  that  covered 
entities  retain  the  ability  to  re-identify' 
de-identified  information. 

Response:  The  rule  does  not  require 
covered  entities  to  retain  the  ability  to 
re-identify  de-identified  information, 
but  it  does  allow  them  to  retain  this 
ability. 

Comments:  A  few  commenters  asked 
us  to  prohibit  anyone  from  re- 
identifying  de-identified  health 
information. 

Response:  We  do  not  have  the 
authority  to  regulate  persons  other  than 
covered  entities,  so  we  cannot  affect 
attempts  by  entities  outside  of  this  rule 
to  re-identify  information.  Under  the 
rule,  we  permit  the  covered  entity  that 
created  the  de-identified  information  to 
re-identify'  it.  However,  we  include  a 
requirement  that,  when  a  unique  record 
identifier  is  included  in  the  de- 
identified  information,  such  identifier 
must  not  be  such  that  someone  other 
than  the  covered  entity  could  use  it  to 
identify'  the  individual  (such  as  when  a 
derivative  of  the  individual's  name  is 
used  as  the  unique  record  identifier). 

Section  164.514(d) — Minimum 
Necessan' 

Comment:  A  large  number  of 
commenters  objected  to  the  application 
of  the  proposed  "minimum  necessary" 
standard  f3r  uses  and  disclosures  of 
protected  health  information  to  uses  and 
disclosures  for  treatment  purposes. 
Some  suggested  that  the  final  regulation 
should  establish  a  good  faith  exception 
or  safe  harbor  for  disclosures  made  for 
treatment. 

The  overwhelming  majority  of 
commenters,  generally  from  the  medical 
community,  argued  that  application  of 
the  proposed  standard  would  be 
contrary'  to  sound  medical  practice, 
increase  medical  errors,  and  lead  to  an 
increase  in  liability.  Some  likened  the 
standard  to  a  "gag  clause"  in  that  it 
limited  the  exchange  of  information 
critical  for  quality  patient  care.  They 
found  the  standard  unworkable  in  daily 
treatment  situations.  They  argued  that 
this  standard  would  be  potentially 
dangerous  in  that  it  could  cause 
practitioners  to  withhold  information 
that  could  be  essential  for  later  care. 
Commenters  asserted  that  caregivers 
need  to  be  able  to  give  and  receive  a 
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complete  picture  of  the  patient's  health 
to  make  a  diagnosis  and  develop  a 
treatment  plan. 

Other  commenters  noted  that  the 
complexity  of  medicine  is  such  that  it 
is  unreasonable  to  think  that  anyone 
will  know  the  exact  parameters  of  the 
information  another  caregiver  will  need 
for  proper  diagnoNs  and  treatment  or 
that  a  plan  will  need  to  support  quality 
assurance  and  improvement  activities. 
They  therefore  suggested  that  the 
minimum  necessary  standard  be  applied 
instead  as  an  administrative 
requirement. 

Proynders  also  emphasized  that  they 
already  have  an  ethical  duty  to  limit  the 
sharing  of  unnecessary  medical 
information,  and  most  already  have 
well-developed  guidelines  and  practice 
standards  in  place.  Concerns  were  also 
voiced  that  attempts  to  provide  the 
minimum  necessary  information  in  the 
treatment  setting  would  lead  to  multiple 
editions  of  a  record  or  creation  of 
summaries  that  turn  out  to  omit  crucial 
information  resulting  in  confusion  and 
error. 

Response:  In  response  to  these 
concerns,  we  substantially  reyrise  the 
minimum  necessary  requirements.  As 
suggested  by  certain  commenters,  we 
provide,  in  §  164.502(b),  that  disclosures 
of  protected  health  information  to  or 
requests  by  health  care  proydders  for 
treatment  are  not  subject  to  the 
minimum  necessary  standard.  We  also 
modify  the  requirements  for  uses  of 
protected  health  information.  This  final 
rule  requires  covered  entities  to  make 
determinations  of  minimimi  necessary 
use,  including  use  for  treatment 
purposes,  based  on  the  role  of  the 
person  or  class  of  workforce  members 
rather  than  at  the  level  of  specific  uses. 
A  covered  entity  must  establish  policies 
and  procedures  that  identify  the  types  of 
persons  who  are  to  have  access  to 
designated  categories  of  information  and 
the  conditions,  if  any,  of  that  access.  We 
establish  no  requirements  specific  to  a 
particular  use  of  information.  Covered 
entities  are  responsible  for  establishing 
and  documenting  these  policies  and 
procedures.  This  approach  is  consistent 
with  the  argument  of  many  conmienters 
that  guidelines  and  practice  standards 
are  appropriate  means  for  protecting  the 
privacy  of  patient  information. 

Comment:  Some  conmienters  argued 
that  the  standard  should  be  retained  in 
the  treatment  setting  for  uses  and 
disclosures  pertaining  to  mental  health 
information.  Some  of  these  commenters 
asserted  that  other  providers  do  not 
need  to  know  the  mental  status  of  a 
patient  for  treatment  purposes. 

Response:  We  agree  that  the  standard 
should  be  retained  for  uses  of  mental 


health  information  in  the  treatment 
setting.  However,  we  believe  that  the 
argimients  for  excepting  disclosures  of 
protected  health  information  for 
treatment  purposes  fi-om  application  of 
the  minimimi  necessary  standard  are 
also  persuasive  with  respect  to  mental 
health  information.  An  individual's 
mental  health  can  interact  with  proper 
treatment  for  other  conditions  in  many 
ways.  Psychoactive  medications  may 
have  harmful  interactions  yvith  drugs 
routinely  prescribed  for  other  purposes; 
an  individual's  mental  health  history 
may  help  another  health  care  provider 
understand  the  individual's  ability  to 
abide  by  a  complicated  treatment 
regimen.  For  these  reasons,  it  is  also  not 
reasonable  to  presume  that,  in  every 
case,  a  health  care  provider  will  not 
need  to  know  an  individual's  mfental 
health  status  to  provide  appropriate 
treatment. 

Providers'  comments  noted  existing 
ethical  duties  to  limit  the  sharing  of 
unnecessary  medical  information,  and 
well-developed  guidelines  and  practice 
standards  for  this  purpose.  Under  this 
rule,  providers  may  use  these  tools  to 
guide  their  discretion  in  disclosing 
health  information  for  treatment. 

Comment:  Several  commenters  urged 
that  covered  entities  should  be  required 
to  conspicuously  label  records  to  show 
that  they  are  not  complete.  They  argued 
that  absent  such  labeling,  patient  care 
could  be  compromised. 

Response:  We  believe  that  the  final 
policy  to  except  disclosures  of  protected 
heedth  information  for  treatment 
purposes  from  application  of  the 
minimum  necessary  standard  addresses 
these  commenters'  concerns. 

Comment:  Some  commenters  argued 
that  the  audit  exception  to  the  minimum 
necessary  requirements  needs  to  be 
clarified  or  expanded,  because  'audit  " 
and  "payment"  are  essentially  the  same 
thing. 

Response:  We  eliminate  this 
exception.  The  proposed  exclusion  of 
disclosures  to  health  plans  for  audit 
purposes  is  replaced  with  a  general 
requirement  that  covered  entities  must 
limit  requests  to  other  covered  entities 
for  individually  identifiable  health 
information  to  what  is  reasonably 
necessary  for  the  purpose  intended. 

Comment:  Many  commenters  argued 
that  the  proposed  standard  was 
unworkable  as  applied  to  "uses"  by  a 
covered  entity's  employees,  because  the 
proposal  appeared  not  to  allow 
providers  to  create  general  policy  as  to 
the  types  of  records  that  particular 
employees  may  have  access  to  but 
instead  required  that  each  decision  be 
made  "individually,"  which  providers 
interpret  as  "case-by-case."  Commenters 


argued  that  the  standard  with  regard  to 
"uses"  would  be  impossible  to 
implement  and  prohibitively  expensive, 
requiring  both  medical  and  legal  input 
to  each  disclosure  decision. 

Some  commenters  recommended 
deletion  of  the  minimum  necessary 
standard  with  regard  to  "uses."  Other 
commenters  specifically  recommended 
deletion  of  the  requirement  that  the 
standard  be  applied  on  an  individual, 
case-by-case  basis.  Rather,  they 
suggested  that  the  covered  entity  be 
allowed  to  establish  general  policies  to 
meet  the  requirement.  Another 
commenter  similarly  urged  that  the 
standard  not  apply  to  internal 
disclosures  or  for  internal  health  care 
operations  such  as  quality 
improvement/assurance  activities.  The 
commenter  recommended  that  medical 
groups  be  allowed  to  develop  their  own 
standards  to  ensure  that  these  activities 
are  carried  out  in  a  maimer  that  best 
helps  the  group  and  its  patients. 

Other  commenters  expressed 
confusion  and  requested  clarification  as 
to  how  the  standard  as  proposed  would 
actually  work  in  day-to-day  operations 
within  an  entity. 

Response:  Commenters'  arguments 
regarding  the  workability  of  this 
standard  as  proposed  were  persuasive, 
and  we  therefore  make  significant 
modification  to  address  these  comments 
and  improve  the  workability  of  the 
standard.  For  all  uses  and  many 
disclosures,  we  require  covered  entities 
to  include  in  their  policies  and 
procedures  (see  §  164.530),  which  may 
be  standard  protocols,  for  "minimum 
necessary  "  uses  and  disclosures.  We 
require  implementation  of  such  policies 
in  lieu  of  making  the  "minimum 
necessary  "  determination  for  each 
separate  use  and  disclosure. 

For  uses,  covered  entities  must 
implement  policies  and  procedures  that 
restrict  access  to  and  use  of  protected 
health  information  based  on  the  specific 
professional  roles  of  members  of  tlie 
covered  entity's  workforce.  The  policies 
and  procediu-es  must  identify'  the 
persons  or  classes  of  persons  in  the 
entity's  workforce  who  need  access  to 
protected  health  information  to  carry 
out  their  duties  and  the  category'  or 
categories  of  protected  health 
information  to  which  such  persons  or 
classes  need  access.  These  role-based 
access  rules  must  also  identify'  the 
conditions,  as  appropriate,  that  would 
apply  to  such  access.  For  example,  an 
institutional  health  care  provider  could 
allow  physicians  access  to  all  records 
under  the  condition  that  the  viewing  of 
medical  records  of  patients  not  under 
their  care  is  recorded  and  reviewed. 
Other  health  professionals'  access  could 
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be  limited  to  time  periods  when  they  are 
on  duty.  Information  available  to  staff 
who  are  responsible  for  scheduling 
surgical  procedures  could  be  limited  to 
certain  data.  In  many  instances,  use  of 
order  forms  or  selective  copying  of 
relevant  portions  of  a  record  may  be 
appropriate  policies  to  meet  this 
requirement. 

Routine  disclosures  also  are  not 
subject  to  individual  review;  instead, 
covered  entities  must  implement 
policies  and  procedures  (which  may  be 
standard  protocols)  to  limit  the 
protected  health  information  in  routine 
disclosures  to  the  mmimum  information 
reasonably  necessar\'  to  achieve  the 
purpose  of  that  type  of  disclosure.  For 
non-routine  disclosures,  a  covered 
entity  must  develop  reasonable  criteria 
to  limit  the  protected  health  information 
disclosed  to  the  minimum  necessar\'  to 
accomplish  the  purpose  for  which 
disclosure  is  sought,  and  to  implement 
procedures  for  review  of  disclosures  on 
an  individual  basis. 

We  modify-  the  proposed  standard  to 
require  the  covered  entity  to  make 
"reasonable  efforts"  to  meet  the 
minimum  necessar\'  standard  (not 
"allreasonable  efforts,  as  proposed) 
What  is  reasonable  will  var\'  with  the 
circumstances.  When  it  is  practical  to 
use  order  forms  or  selective  copying  of 
relevant  portions  of  the  record,  the 
covered  entity  is  required  to  do  so. 
Similarly,  this  flexibility  in  the  standard 
takes  into  account  the  ability  of  the 
covered  entity  to  configure  its  record 
system  to  allow  selective  access  to  only 
certain  fields,  and  the  practicality  of 
organizing  systems  to  allow  this 
capacity.  It  might  be  reasonable  for  a 
covered  entity  with  a  highly 
computerized  information  system  to 
implement  a  system  under  which 
employees  with  certain  functions  have 
access  to  only  limited  fields  in  a  patient 
records,  while  other  employees  have 
access  to  the  complete  records.  Such  a 
system  might  not  be  reasonable  for  a 
covered  entity  with  a  largely  paper 
records  systRm. 

Covered  entities'  policies  and 
procedures  must  provide  that  disclosure 
of  an  entire  medical  record  will  not  be 
made  except  pursuant  to  policies  which 
specifically  justify-  why  the  entire 
medical  record  is  needed. 

We  believe  that  these  modifications 
significantly  improve  the  workability  of 
this  standard  At  the  same  time,  we 
believe  that  asking  covered  entities  to 
assess  their  practices  and  establish  rules 
for  themselves  will  lead  to  significant 
improvements  in  the  privacy  of  health 
information.  See  the  preamble  for 
§  164.514  for  a  more  detailed 
discussion. 


Comment:  The  minimum  necessary 
standard  should  not  be  applied  to  uses 
and  disclosures  for  payment  or  health 
care  operations 

Rf^sponse  Commenter's  arguments  for 
exempting  these  uses  and  disclosures 
from  the  minimum  necessary  standard 
wen?  not  compelling.  We  believe  that 
our  modifications  to  application  of  the 
minimum  necessary  standard  to  internal 
uses  of  protected  health  information, 
and  to  routine  disclosures,  address 
many  of  the  concerns  raised, 
particularly  the  concerns  about 
administrative  burdens  and  the 
concerns  about  having  the  information 
necessary  for  day-to-day  operations  We 
do  not  eliminate  this  standard  in  part 
because  we  also  remain  concerned  that 
covered  entities  may  be  tempted  to 
disclose *an  entire  medical  record  when 
only  a  few  items  of  information  are 
necessary,  to  avoid  the  administrative 
step  of  extracting  the  necessary 
information  (or   edacting  the 
unnecessary-  information).  We  also 
believe  this  standard  will  cause  covered 
entities  to  assess  their  privacy  practices, 
give  the  privacy  interests  of  their 
patients  and  enrollees  greater  attention, 
and  make  improvements  that  might 
otherwise  not  have  been  made.  For  this 
reason,  the  privacy  benefits  of  retaining 
the  minimum  necessary  standard  for 
these  purposes  outweigh  the  burdens 
involved.  We  note  that  the  minimum 
necessary  standard  is  tied  to  the 
purpose  of  the  disclosure;  thus, 
providers  may  disclose  protected  health 
information  as  necessary  to  obtain 
payment 

Comment:  Other  commenters  urged 
us  to  apply  a  "good  faith"  provision  to 
all  disclosures  subject  to  the  minimum 
necessary-  standard  Commenters 
presented  a  range  of  options  to  modify 
the  pn)p<jsed  provisions  which,  in  their 
view,  would  have  mitigated  their 
liability  if  they  failed  to  comply  with 
minimum  necessar\  standard. 

Response:  We  believe  that  the 
modifications  to  this  standard, 
described  above,  substantially  address 
these  commenters'  concerns.  In  addition 
to  allowing  the  covered  entity  to  use 
standard  protocols  for  routine 
disclosures,  we  modify  the  standard  to 
require  a  covered  entity  to  make 
"reasonable  efforts.  "  not  "all" 
reasonable  efforts  as  proposed,  in 
making  the  'minimum  necessary" 
disclosure 

Comments:  Some  commenters 
complained  that  language  in  the 
proposed  rule  was  vague  and  provided 
little  guidance,  and  should  be 
abandoned. 

Response:  In  the  preamble  for 
§  164.504  and  these  responses  to 


comments,  we  provide  further  guidance 
on  how  a  covered  entity  can  develop  its 
policies  for  the  minimum  necessary  use 
and  disclosure  of  protected  health 
information.  We  do  not  abandon  this 
standard  for  the  reasons  described 
above.  We  remain  concerned  about  the 
number  of  persons  who  have  access  to 
identifiable  health  information,  and 
believe  that  causing  covered  entities  to 
examine  their  practices  will  have 
significant  privacy  benefits. 

Comment:  Some  commenters  asked 
that  the  minimum  necessary  standard 
should  not  be  applied  to  disclosures  to 
business  partners.  Many  of  these 
commenters  articulated  the  burdens 
they  would  bear  if  every  disclosure  to  a 
business  partner  was  required  to  meet 
the  minimum  necessary  standard. 

Response:  We  do  not  agree.  In  this 
final  rule,  we  minimize  the  burden  on 
covered  entities  in  the  following  ways: 
in  circumstances  where  disclosures  are 
made  on  a  routine,  recurring  basis,  such 
as  in  on-going  relationships  between 
covered  entities  and  their  business 
associates,  individual  review  of  each 
routine  disclosure  has  been  eliminated; 
covered  entities  are  required  only  to 
develop  standard  protocols  to  apply  to 
such  routine  disclosures  made  to 
business  associates  (or  types  of  business 
associates).  In  addition,  we  allow 
covered  entities  to  rely  on  the 
representation  of  a  professional  hired  to 
provide  professional  services  as  to  what 
information  is  the  minimum  necessary 
for  that  purpose. 

Comment:  Some  commenters  were 
concerned  that  applying  the  standard  in 
research  settings  will  result  in  providers 
declining  \p  participate  in  research 
protocols. 

Response:  We  have  modified  the 
proposal  to  reduce  the  burden  on 
covered  entities  that  wish  to  disclose 
protected  health  information  for 
research  purposes.  The  final  rule 
requires  covered  entities  to  obtain 
documentation  or  statements  from 
persons  request' -^^^  protected  health 
information  for     search  that,  among 
other  things,  describe  the  information 
necessary  for  the  research.  We  allow 
covered  entities  to  reasonably  rely  on 
the  documentation  or  statements  as 
describing  the  minimum  necessary 
disclosure. 

Comment:  Some  commenters  argued 
that  government  requests  should  not  be 
subject  to  the  minimum  necessary 
standard,  whether  or  not  they  are 
"authorized  by  law." 

Response:  We  found  no  compelling 
reason  to  exempt  government  requests 
from  this  standard,  other  than  when  a 
disclosure  is  required  by  law.  (See 
preamble  to  §  164.512(a)  for  the 
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rationale  behind  this  policy).  When  a 
disclosure  is  required  by  law,  the 
minimum  necessary  standard  does  not 
apply,  whether  the  recipient  of  the 
information  is  a  government  official  or 
a  private  individual. 

At  the  same  time,  we  understand  that 
when  certain  government  officials  make 
requests  for  protected  health 
information,  some  covered  entities 
might  feel  pressure  to  comply  that  might 
not  be  present  when  the  request  is  from 
a  private  individuals.  For  this  reason, 
we  allow  (but  do  not  require)  covered 
entities  to  reasonably  rely  on  the 
representations  of  public  officials  as  to 
the  minimum  necessary  information  for 
the  purpose. 

Comment:  Some  commenters  argued 
that  requests  under  proposed  §  164.510 
should  not  be  subject  to  the  minimum 
necessary  standard,  whether  or  not  they 
are  "authorized  by  law."  Others  argued 
that  for  disclosures  made  for 
administrative  proceedings  pursuant  to 
proposed  §  164.510,  the  minimum 
necessary  standard  should  apply  unless 
they  are  subject  to  a  court  order. 

Response:  We  found  no  compelling 
reason  to  exempt  disclosiu^s  for 
purposes  listed  in  the  regulation  from 
this  standard,  other  than  for  disclosures 
required  by  law.  When  there  is  no  such 
legal  mandate,  the  disclosing  is 
volimtary  on  the  part  of  the  covered 
entity,  and  it  is  therefore  reasonable  to 
expect  the  covered  entity  to  make  some 
effort  to  protect  privacy  before  making 
such  a  disclosure.  If  the  covered  entity 
finds  that  redacting  lumecessary 
information,  or  extracting  the  requested 
information,  prior  to  making  the 
disclosure,  is  too  burdensome,  it  need 
not  make  the  disclosure.  Where  there  is 
ambiguity  regarding  what  information  is 
needed,  some  effort  on  the  part  of  the 
covered  entity  can  be  expected  in  these 
circumstances. 

We  also  found  no  compelling  reason 
to  limit  the  exemption  for  disclosures 
"required  by  law"  to  those  made 
pursuant  to  a  court  order.  The  judgment 
of  a  state  legislatiu-e  or  regulatory  body 
that  a  disclosure  is  required  is  entitled 
to  no  less  deference  than  the  same 
decision  made  by  a  court.  For  further 
rationale  for  this  policy,  see  the 
preamble  to  §  164.512(a). 

Comment:  Some  commenters  argued 
that,  in  cases  where  a  request  for 
disclosure  is  not  required  by  law, 
covered  entities  should  be  permitted  to 
rely  on  the  representations  by  public 
officials,  that  they  have  requested  no 
more  than  the  minimum  amount 
necessary. 

Response:  We  agree,  and  retain  the 
proposed  provision  which  allows 


reasonable  reliance  on  the 
representations  of  public  officials. 

Comment:  Some  commenters  argued 
that  it  is  inappropriate  to  require 
covered  entities  to  distinguish  between 
disclosures  that  are  "required  by  law" 
and  those  that  are  merely  "authorized 
by  law,"  for  the  purposes  of  determining 
when  the  standard  applies. 

Response:  We  do  not  agree.  Covered 
entities  have  an  independent  duty  to  be 
aware  of  their  legal  obligations  to 
federal,  state,  local  and  territorial  or 
tribal  authorities.  In  addition. 
§  164.514(h)  allows  covered  entities  to 
reasonably  rely  on  the  oral  or  wTitten 
representation  of  public  officials  that  a 
disclosure  is  required  by  law. 

Comment:  The  minimum  necessary- 
standard  should  not  be  applied  to 
pharmacists,  or  to  emergency  services. 

Response:  We  believe  that  the  final 
rule's  exemption  of  disclosures  of 
protected  health  information  to  health 
care  providers  for  treatment  purposes 
from  the  minimum  necessary  standard 
addresses  these  commenters  concerns 
about  emergency  services.  Together 
with  the  other  changes  we  make  to  the 
proposed  standard,  we  believe  we  have 
also  addressed  most  of  the  commenters' 
concerns  about  pharmacists.  With 
respect  to  pharmacists,  the  comments 
offered  no  persuasive  reasons  to  treat 
pharmacists  differently  from  other 
health  care  providers.  Our  reasons  for 
retaining  this  standard  for  other  uses 
and  disclosures  of  protected  health 
information  are  explained  above. 

Comment:  A  number  of  commenters 
argued  that  the  standard  should  not 
apply  to  disclosures  to  attorneys, 
because  it  would  interfere  with  the 
professional  duties  and  judgment  of 
attorneys  in  their  representation  of 
covered  entities.  Commenters  stated  that 
if  a  layperson  within  a  covered  entity 
makes  an  improper  decision  as  to  what 
the  minimum  necessary  information  is 
in  regard  to  a  request  by  the  entity's 
attorney,  the  attorney  may  end  up 
lacking  information  that  is  vital  to 
representation.  These  commenters 
stated  that  attorneys  are  usually  going  to 
be  in  a  better  position  to  determine  what 
information  is  truly  the  minimum 
necessary  for  effective  counsel  and 
representation  of  the  client. 

Response:  We  found  no  compelling 
reason  to  treat  attorneys  differently  from 
other  business  associates.  However,  to 
ensiire  that  this  rule  does  not 
inadvertently  cause  covered  entities  to 
second-guess  the  professional  judgment 
of  the  attorneys  and  other  professionals 
they  hire,  we  modify  the  proposed 
policies  to  explicitly -allow  covered 
entities  to  rely  on  the  representation  of 
a  professional  hired  to  provide 


professional  ser\'ices  as  to  what 
information  is  the  minimum  necessary 
for  that  purpose. 

Comment:  Commenters  from  the  law- 
enforcement  community  expressed 
concern  that  providers  may  attempt  to 
misuse  the  minimum  necessary 
standard  as  a  means  to  restrict  access  to 
information,  particularly  with  regard  to 
disclosures  for  health  oversight  or  to 
law  enforcement  officials. 

Response:  The  minimum  necessary 
standard  does  not  apply  to  disclosures 
required  by  law.  Since  the  disclosures  to 
law  enforcement  officials  to  which  this 
standard  applies  are  all  voluntary,  there 
would  be  no  need  for  a  covered  entity 
to  "manipulate  "  the  standard:  it  could 
decline  to  make  the  disclosure. 

Comment:  Some  commenters  argued 
that  the  only  exception  to  the 
application  of  the  standard  should  be 
when  an  individual  requests  access  to 
his  or  her  own  information.  Many  of 
these  commenters  expressed  specific 
concerns  about  victims  of  domestic 
violence  and  other  forms  of  abuse. 

Response:  We  do  not  agree  with  the 
general  assertion  that  disclosure  to  the 
individual  is  the  only  appropriate 
exception  to  the  minimum  necessary- 
standard.  There  are  other,  limited, 
circumstances  in  which  application  of 
the  minimum  necessary  standard  could 
cause  significant  harm.  For  reasons 
described  above,  disclosures  of 
protected  health  information  for 
treatment  purposes  are  not  subject  to 
this  standard.  Similarly,  as  described  in 
detail  in  the  preamble  to  §  164.512(a). 
where  another  public  body  has 
mandated  the  disclosure  of  health 
information,  upsetting  that  judgment  in 
this  regulation  would  not  be 
appropriate. 

The  more  specific  concerns  expressed 
about  victims  of  domestic  violence  and 
other  forms  of  abuse  are  addressed  in  a 
new  provision  regarding  disclosure  of 
protected  health  information  related  to 
domestic  violence  and  abuse  (see 
§  164.512(c)),  and  in  new  limitations  on 
disclosures  to  persons  involved  in  the 
individual's  care  (see  §  164.510(h)).  We 
believe  that  the  limitations  we  place  on 
disclosure  of  health  information  in 
those  circumstances  address  the 
concerns  of  these  commenters. 

Comment:  Some  commenters  argued 
that  disclosures  to  next  of  kin  should  be 
restricted  to  minimum  necessary 
protected  health  information,  and  to 
protected  health  information  about  only 
the  current  medical  condition. 

Response:  In  the  final  regulation,  we 
change  the  proposed  provision 
regarding  "next  of  kin"  to  more  clearly 
focus  on  the  disclosures  we  intended  to 
target:  Disclosures  to  persons  involved 
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in  the  individual's  care.  We  allow  such 
disclosure  only  with  the  agreement  of 
the  individual,  or  where  the  covered 
entity  has  offered  the  individual  the 
opportunity  to  object  to  the  disclosure 
and  the  individual  did  not  object.  If  the 
opportunity  to  object  cannot  practicably 
be  provided  because  of  the  incapacity  of 
the  individual  or  other  emergency,  we 
require  covered  entities  to  exercise 
professional  judgment  in  the  best 
interest  of  the  patient  in  deciding 
whether  to  disclose  information.  In  such 
cases,  we  permit  disclosure  only  of  that 
information  directly  relevant  to  the 
person's  involvement  with  the 
individual's  health  care.  (This  provision 
also  includes  limited  disclosure  to 
certain  persons  seeking  to  identify  or 
locate  an  individual.)  See  §  164.510(b). 

Some  additional  concerns  expressed 
about  victims  of  domestic  violence  and 
other  forms  of  abuse  are  also  addressed 
in  a  new  section  on  disclosure  of 
protected  health  information  related  to 
domestic  violence  and  abuse.  See 
§  164.512(c).  We  believe  that  the 
limitations  we  place  on  disclosure  of 
health  information  in  these  provisions 
addiess  the  concerns  of  these 
commenters. 

Comment:  Some  commenters  argued 
that  covered  entities  should  be  required 
to  determine  whether  de-identified 
information  could  be  used  before 
disclosing  information  under  the 
minimum  necessar\'  standard. 

Response:  We  believe  that  requiring 
covered  entities'  policies  and 
procedures  for  minimum  necessary 
disclosures  to  address  whether  de- 
identified  information  could  be  used  in 
all  instances  would  impose  burdens  on 
some  covered  entities  that  could 
outweigh  the  benefits  of  such  a 
requirement.  There  is  significant 
variation  in  the  sophistication  of 
covered  entities'  information  systems 
Some  covered  entities  can  reasonably 
implement  policies  and  procedures  that 
make  significant  use  of  de-identified 
information;  other  covered  entities 
would  find  such  a  requirement 
excessively  burdensome.  For  this 
reason,  we  chose  instead  to  require 
"reasonable  efforts,  "  which  can  var\- 
according  to  the  situation  of  each 
covered  entity. 

In  addition,  we  believe  that  the  fact 
that  we  allow  de-identified  information 
to  be  disclosed  without  regard  to  the 
policies,  procedures,  and 
docximentation  required  for  disclosure 
of  identifiable  health  information  will 
provide  an  incentive  to  encourage  its 
use  where  appropriate. 

Comment:  Several  commenters  argued 
that  standard  transactions  should  not  be 
subject  to  the  standard. 


Response:  We  agree  that  data 
elements  that  are  required  or 
situationally  required  in  the  standard 
transactions  should  not  be,  and  are  not, 
subject  to  this  standard.  However,  in 
many  cases,  covered  entities  have 
significant  discretion  as  to  the 
information  included  in  these 
transactions.  Therefore,  this  standard 
does  applv  to  those  optional  data 
elements. 

Comment:  .Some  commenters  asked 
for  clarification  to  understand  how  the 
minimum  necessary  standard  is 
intended  to  interact  with  the  security 
NPRM. 

Response:  The  proposed  Security 
Ride  included  requirements  for 
electronic  health  information  systems  to 
include  access  management  controls. 
Under  this  regulation,  the  covered 
entity's  privacy  policies  will  determine 
who  has  access  to  what  protected  health 
information.  We  will  make  ever\'  effort 
to  ensure  consistency  prior  to 
publishing  the  final  .Security  Rule. 

Comment:  Many  commenters. 
representing  health  care  providers, 
argued  that  if  the  request  was  being 
made  by  a  health  plan,  the  health  plan 
should  be  required  to  request  only  the 
minimum  protected  health  information 
necessar\'.  Some  of  these  commenters 
stated  that  the  requestor  is  in  a  better 
position  to  know  the  minimum  amount 
of  information  needed  for  their 
purposes.  Some  of  these  commenters 
argued  that  the  minimum  necessary 
standard  should  be  imposed  only  on  the 
requesting  entity.  A  few  of  these 
commenters  argued  that  both  the 
disclosing  and  the  requesting  entity 
should  be  subject  to  the  minimum 
necessary  standard,  to  create  "internal 
tension"  to  assure  the  standard  is 
honored. 

Response:  We  agree,  and  in  the  final 
rule  we  require  that  a  request  for 
protected  health  information  made  by 
one  covered  entity  to  another  covered 
entity  must  be  limited  to  the  minimum 
amount  necessary  for  the  purpose.  As 
with  uses  and  disclosures  of  protected 
health  information,  covered  entities  may 
have  standard  protocols  for  routine 
requests.  Similarly,  this  requirement 
does  not  apply  to  requests  made  to 
health  care  providers  for  treatment 
purposes.  We  modify  the  rule  to  balance 
this  provision;  that  is,  it  now  applies 
both  to  disclosure  of  and  requests  for 
protected  health  information.  We  also 
allow,  but  do  not  require,  the  covered 
entity  releasing  the  information  to 
reasonably  rely  on  the  assertion  of  a 
requesting  covered  entity  that  it  is 
requesting  only  the  minimum  protected 
health  information  necessary. 


Comment:  A  few  commenters 
suggested  that  there  should  be  a  process 
for  resolving  disputes  between  covered 
entities  over  what  constitutes  the 
"minimum  necessary"  information. 

Response:  We  do  not  intend  that  this 
rule  change  the  way  covered  entities 
currently  handle  their  differences 
regarding  the  disclosure  of  health 
information.  We  understand  that  the 
scope  of  information  requested  from 
providers  by  health  plans  is  a  source  of 
tension  in  the  industry  today,  and  we 
believe  it  would  not  be  appropriate  to 
use  this  regulation  to  affect  that  debate. 
As  discussed  above,  we  require  both  the 
requesting  and  the  disclosing  covered 
entity  to  take  privacy  concerns  into 
account,  but  do  not  inject  additional 
tension  into  the  on-going  discussions. 

Section  164.514(e) — Marketing 

Comment:  Many  commenters 
requested  clarification  of  the  boundaries 
between  treatment,  payment,  health  care 
operations,  and  marketing.  Some  of 
these  commenters  requested 
clarification  of  the  apparent 
inconsistency  between  language  in 
proposed  §  164.506(a)(l)(i)  (a  covered 
entity  is  permitted  to  use  or  disclose 
protected  health  information  without 
authorization  "to  carry  out"  treatment, 
payment,  or  health  care  operations)  and 
proposed  §  164.508(a)(2)(A)  (a  covered 
entity  must  obtain  an  authorization  for 
all  uses  and  disclosures  that  are  not 
"compatible  with  or  directly  related  to" 
treatment,  payment,  and  health  care 
operations).  They  suggested  retaining 
the  language  in  proposed 
§  164.508(a)(2)(A).  which  would  permit 
a  broader  range  of  uses  and  disclosures 
without  authorization,  in  order  to 
engage  in  health  promotion  activities 
that  might  otherwise  be  considered 
marketing. 

Response:  In  the  final  rule,  we  make 
several  changes  to  the  definitions  of 
treatment,  payment,  and  health  c£ire 
operations  that  are  intended  to  clarify 
the  uses  and  disclosures  of  protected 
health  informadon  that  may  be  made  for 
each  purpose.  See  §  164.501  and  the 
corresponding  preamble  discussion 
regarding  the  definitions  of  these  terms. 
We  also  have  added  a  definition  of  the 
term  "marketing"  to  help  establish  the 
boundary  between  marketing  and 
treatment,  payment,  and  health  care 
operations.  See  §  164.501.  We  also 
clarify  the  conditions  under  which 
authorization  is  or  is  not  required  for 
uses  and  disclosures  of  protected  health 
information  for  marketing  purposes.  See 
§  164.514(e).  Due  to  these  changes,  we 
believe  it  is  appropriate  to  retain  the 
wording  from  proposed 
§  164.506(a)(l)(i). 
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Comment:  We  received  a  wide  variety 
of  suggestions  with  respect  to 
authorization  for  uses  and  disclosiires  of 
protected  health  information  for 
marketing  purposes.  Some  commenters 
supported  requiring  authorization  for  all 
such  uses  and  disclosures.  Other 
commenters  suggested  permitting  all 
such  uses  and  disclosures  without 
authorization. 

Some  commenters  suggested  we 
distinguish  between  marketing  to 
benefit  the  covered  entity  and  marketing 
to  benefit  a  third  party.  For  example,  a 
few  commenters  suggested  we  should 
prohibit  covered  entities  from  seeking 
authorization  for  any  use  or  disclosure 
for  marketing  piuposes  that  benefit  a 
third  party.  These  commenters  argued 
that  the  third  parties  should  be  required 
to  obtain  the  individual's  authorization 
directly  from  the  individual,  not 
through  a  covered  entity,  due  to  the 
potential  for  conflicts  of  interest. 

While  a  few  commenters  suggested 
that  we  require  covered  entities  to 
obtain  authorization  to  use  or  disclose 
protected  health  information  for  the 
purpose  of  marketing  its  own  products 
and  services,  the  majority  argued  these 
types  of  marketing  activities  are  vital  to 
covered  entities  and  their  customers  and 
should  therefore  be  permitted  to  occur 
without  authorization.  For  example, 
commenters  suggested  covered  entities 
should  be  able  to  use  and  disclose 
protected  health  information  without 
authorization  in  order  to  provide 
appointment  reminders,  newsletters, 
information  about  new  initiatives,  and 
program  bulletins. 

Finally,  many  commenters  argued  we 
should  not  require  authorization  for  the 
use  or  disclosiu^  of  protected  health 
information  to  market  any  health-related 
goods  £md  services,  even  if  those  goods 
and  services  are  offered  by  a  third  party. 
Some  of  these  commenters  suggested 
that  individuals  should  have  an 
opportimity  to  opt  out  of  these  types  of 
marketing  activities  rather  than 
requiring  authorization. 

Response:  We  have  modified  the  final 
rule  in  ways  that  address  a  niunber  of 
the  issues  raised  in  the  comments.  First, 
the  final  rule  defines  the  term 
marketing,  and  excepts  certain 
communications  from  the  definition. 
See  §  164.501.  These  exceptions  include 
communications  made  by  covered 
entities  for  the  purpose  of  describing 
network  providers  or  other  available 
products,  services,  or  benefits  and 
commimications  made  by  covered 
entities  for  certain  treatment-related 
purposes.  These  exceptions  only  apply 
to  oral  conmiunications  or  to  written 
communications  for  which  the  covered 
entity  receives  no  third-party 


remuneration.  The  exceptions  to  the 
definition  of  marketing  fall  within  the 
definitions  of  treatment  and/or  health 
care  operations,  and  therefore  uses,  or 
disclosures  to  a  business  associate,  of 
protected  health  information  for  these 
purposes  are  permissible  imder  the  rule 
without  authorization. 

The  final  rule  also  permits  covered 
entities  to  use  protected  health 
information  to  market  health-related 
products  and  services,  whether  they  are 
the  products  and  services  of  the  covered 
entity  or  of  a  third  party,  subject  to  a 
niunber  of  limitations.  See  §  164.514(e). 
We  permit  these  uses  to  allow  entities 
in  the  health  sector  to  inform  their 
patients  and  enrollees  about  products 
that  may  benefit  them,  The  final  rule 
contains  significant  restrictions, 
including  i^quirements  that  the  covered 
entity  disclose  itself  as  the  source  of  a 
marketing  communication,  that  it 
disclose  any  direct  or  indirect 
remuneration  from  third  parties  for 
making  the  disclosure,  and  that,  except 
in  the  cases  of  general  communications 
such  as  a  newsletter,  the 
conunimication  disclose  how  the 
individual  can  opt-out  of  receiving 
additional  marketing  commimications. 
Additional  requirements  are  imposed  if 
the  communication  is  targeted  based  on 
the  health  status  or  condition  of  the 
proposed  recipients. 

We  believe  that  these  modifications 
address  many  of  the  issues  raised  by 
commenters  and  provide  a  substantial 
amount  of  flexibility  as  to  when  a 
covered  entity  may  communicate  about 
a  health-related  product  or  service  to  a 
patient  or  enrollee.  These 
communications  may  include 
appointment  reminders,  newsletters, 
and  information  about  new  health 
products.  These  changes,  however,  do 
not  permit  a  covered  entity  to  disclose 
protected  health  information  to  third 
parties  for  marketing  (other  than  to  a 
business  associate  to  make  a  marketing 
communication  on  behalf  of  the  covered 
entity)  without  authorization  under 
§164,508. 

Comment:  A  few  commenters 
suggested  we  prohibit  health  care 
clearinghouses  from  seeking 
authorization  for  the  use  or  disclosure  of 
protected  health  information  for 
marketing  purposes. 

Response:  We  do  not  prohibit 
clearinghouses  from  seeking 
authorizations  for  these  purposes.  We 
believe,  however,  that  health  care 
clearinghouses  will  almost  always 
create  or  obtain  protected  health 
information  in  a  business  associate 
capacity.  Business  associates  may  only 
engage  in  activities  involving  the  use  or 
disclosure  of  protected  health 


information,  including  seeking  or  acting 
on  an  authorization,  to  the  extent  their 
contracts  allow  them  to  do  so.  When  a 
clearinghouse  creates  or  receives 
protected  health  information  other  than 
as  a  business  associate  of  a  covered 
entity,  it  is  permitted  and  required  to 
obtain  authorizations  to  the  same  extent 
as  any  other  covered  entity. 

Comment:  A  few  commenters 
suggested  we  require  covered  entities  to 
publicly  disclose,  on  the  covered 
entity's  website  or  upon  request,  all  of 
their  marketing  arrangements. 

Response:  While  we  agree  that  such  a 
requirement  would  provide  individuals 
with  additional  information  about  how 
their  information  would  be  used,  we  do 
not  feel  that  such  a  significant  intrusion 
into  the  business  practices  of  the 
covered  entity  is  warranted. 

Comment:  Some  commenters  argued 
that  if  an  activity  falls  within  the  scope 
of  payment,  it  should  not  be  considered 
marketing.  Commenters  strongly 
supported  an  approach  which  would 
bar  an  activity  from  being  construed  as 
"marketing"  even  if  performing  that 
activity  would  result  in  financial  gain  to 
the  covered  entity.  In  a  similar  vein,  we 
were  urged  to  adopt  the  position  that  if 
an  activity  was  considered  payment, 
treatment  or  health  care  operations,  it 
could  not  be  further  evaluated  to 
determine  whether  it  should  be 
excluded  as  marketing. 

Response:  We  considered  the 
approach  offered  by  commenters  but 
decided  against  it.  Some  activities,  such 
as  the  marketing  of  a  covered  entity's 
own  health-related  products  or  services, 
are  now  included  in  the  definition  of 
health  care  operations,  provided  certain 
requirements  are  met.  Other  types  of 
activities,  such  as  the  sale  of  a  patient 
list  to  a  marketing  firm,  would  not  be 
permitted  under  this  rule  without 
authorization  from  the  individual.  We 
do  not  believe  that  we  can  envision 
every  possible  disclosure  of  health 
information  that  would  violate  the 
privacy  of  an  individual,  so  any  list 
would  be  incomplete.  Therefore, 
whether  or  not  a  particular  activity  is 
considered  marketing,  payment, 
treatment  or  health  care  operations  will 
be  a  fact-based  determination  based  on 
the  activity's  congruence  with  the 
particular  definition. 

Comment:  Some  industry  groups 
stated  that  if  an  activity  involves  selling 
products,  it  is  not  disease  management. 
They  suggested  we  adopt  a  definition  of 
disease  management  that  differentiates 
use  of  information  for  the  best  interests 
of  patient  from  uses  undertaken  for 
"ulterior  purposes"  such  as  advertising, 
marketing,  or  promoting  separate 
products. 
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Response:  We  agree  in  general  that  the 
sale  of  unrelated  products  to  individuals 
is  not  a  population-based  activity  that 
supports  treatment  and  payment. 
However,  in  certain  circumstances 
marketing  activities  are  permitted  as  a 
health  care  operation;  see  the  definition 
of  "health  care  operations"  in  §  164.501 
and  the  related  marketing  requirements 
of  §164.514. 

Comment:  Some  commenters 
complained  that  the  absence  of  a 
definition  for  disease  management 
created  uncertainty,  in  view  of  the 
proposed  rule's  requirement  to  get 
authorization  for  marketing.  They 
expressed  concern  that  the  effect  would 
be  to  require  patient  consent  for  many 
activities  that  are  desirable,  not 
practicably  done  if  authorization  is 
required,  and  otherwise  classifiable  as 
treatment,  payment,  or  health  care 
operations.  Examples  provided  include 
reminders  for  appointments,  reminders 
to  get  preventive  services  like 
mammograms,  and  information  about 
home  management  of  chronic  illnesses. 
They  also  stated  that  the  proposed  rule 
would  prevent  many  disease 
management  and  preventive  health 
activities. 

Response:  We  agree  that  the 
distinction  in  the  NPRM  between 
disease  management  and  marketing  was 
unclear.  Rather  than  provide  a 
definition  of  disease  management,  this 
final  rule  defines  marketing.  We  note 
that  overlap  between  disease 
management  and  marketing  exists  today 
in  practice  and  they  cannot  be 
distinguished  easily  with  a  definitional 
label.  However,  for  purposes  of  this 
rule,  the  revised  language  makes  clear 
for  what  activities  an  authorization  is 
required.  We  note  that  under  this  rule 
many  of  the  activities  mentioned  by 
commenters  will  not  require 
authorizations  under  most 
circumstances.  See  the  discussion  of 
disease  management  under  the 
definition  of  "treatment"  in  §  164.501. 

Section  164.514(0 — Fundraising 

Comment:  Many  comments  objected 
to  the  requirement  that  an  authorization 
from  the  individual  be  obtained  for  use 
and  disclosure  of  protected  health 
information  for  fundraising  purposes. 
They  argued  that,  in  the  case  of  not-for- 
profit  health  care  providers,  having  to 
obtain  authorization  would  be  time 
consuming  and  costly,  and  that  such  a 
requirement  would  lead  to  a  decrease  in 
charitable  giving.  The  commenters  also 
urged  that  fundraising  be  included 
within  the  definition  of  health  care 
operations.  Numerous  commenters 
suggested  that  they  did  not  need 
unfettered  access  to  patient  information 


in  order  to  carry  out  their  fundraising 
campaigns.  They  stated  that  a  limited 
data  set  restricted  to  name,  address,  and 
telephone  number  would  be  sufficient 
to  meet  their  needs.  Several  commenters 
suggested  that  we  create  a  voluntarv' 
opt-out  provision  so  people  can  avoid 
solicitations. 

Response:  We  agree  with  commenters 
that  our  proposal  could  have  adversely 
effected  charitable  giving,  and 
accordingly  make  several  modifications 
to  the  proposal  First,  the  final  rule 
allows  a  covered  entity  to  use  or 
disclose  to  a  business  associate 
protected  health  information  without 
authorization  to  identify  individuals  for 
fundraising  for  its  own  benefit. 
Permissible  fundraising  activities 
include  appeals  for  money,  sponsorship 
of  events,  etc.  They  do  not  include 
royalties  or  remittances  for  the  sale  of 
products  of  third  parties  (except 
auctions,  rummage  sales,  etc). 

Second,  the  final  rule  allows  a 
covered  entity  to  disclose  protected 
health  information  without 
authorization  to  an  institutionally 
related  foundation  that  has  as  its 
mission  to  benefit  the  covered  entity. 
This  special  provision  is  necessary  to 
accommodate  tax  code  provisions 
which  may  not  allow  such  foundations 
to  be  business  associates  of  their 
associated  covered  entity. 

We  also  agree  that  broad  access  to 
protected  health  information  is 
unnecessary'  for  fundraising  and 
unnecessarily  intrudes  on  individual 
privacy.  The  final  rule  limits  protected 
health  information  to  be  used  or 
disclosed  for  fundraising  to 
demographic  information  and  the  date 
that  treatment  occurred.  Demographic 
information  is  not  defined  in  the  rule, 
but  will  generally  include  in  this 
context  name,  address  and  other  contact 
information,  age.  gender,  and  insurance 
status.  The  term  does  not  include  any 
information  about  the  illness  or 
treatment. 

We  also  agree  that  a  voluntary  opt-out 
is  an  appropriate  protection,  and  require 
in  §  164.520  that  covered  entities 
provide  information  on  their 
fundraising  activities  in  their  'Notice  of 
Information  Practices."  As  part  of  the 
notice  and  in  any  fundraising  materials, 
covered  entities  must  provide 
information  explaining  how  individuals 
may  opt  out  of  fundraising 
communications. 

Comment:  Some  commenters  stated 
that  use  and  disclosure  of  protected 
health  information  for  fundraising, 
without  authorization  should  be  limited 
to  not-for-profit  entities.  They  suggested 
that  not-for-profit  entities  were  in 
greater  need  of  charitable  contributions 


and  as  such,  they  should  be  exempt 
from  the  authorization  requirement 
while  for-profit  organizations  should 
hive  to  comply  with  the  requirement. 

Response:  We  do  not  agree  that  the 
profit  status  of  a  covered  entity  should 
determine  its  allowable  use  of  protected 
health  information  for  fundraising. 
Many  for-profit  entities  provide  the 
same  services  and  have  similar  missions 
to  not-for-profit  entities.  Therefore,  the 
final  rule  does  not  make  this  distinction. 

Comment:  Several  commenters 
suggested  that  the  final  rule  should 
allow  the  internal  use  of  protected 
health  information  for  fundraising. 
without  authorization,  but  not 
disclosure  for  fundraising.  These 
commenters  suggested  that  by  limiting 
access  of  protected  health  information 
to  only  internal  development  offices 
concerns  about  misuse  would  be 
reduced. 

Response:  We  do  not  agree.  A  number 
of  commenters  noted  that  they  have 
related  charitable  foimdations  that  raise 
funds  for  the  covered  entity,  and  we 
permit  disclosures  to  such  foundations 
to  ensure  that  this  rule  does  not 
interfere  with  charitable  giving. 

Comment:  Several  commenters  asked 
us  to  address  the  content  of  fundraising 
letters.  They  pointed  out  that  disease  or 
condition-specific  letters  requesting 
contributions,  if  opened  by  the  wrong 
person,  could  reveal  personal 
information  about  the  intended 
recipient. 

Response:  We  agree  that  such 
communications  raise  privacy  concerns. 
In  the  final  rule,  we  limit  the 
information  that  can  be  used  or 
disclosed  for  fundraising,  and  exclude 
information  about  diagnosis,  nature  of 
services,  or  treatment. 

Section  164.514lg) — Verification 

Comment:  A  few  commenters 
suggested  that  verification  guidelines 
may  need  to  be  different  as  they  apply 
to  emergency  clinical  situations  as 
opposed  to  routine  data  collection 
where  delays  do  not  threaten  health. 

Response:  We  agree,  and  make  special 
provisions  in  §§  164.510  and  164.512  for 
disclosures  of  protected  health 
information  by  a  covered  entity  without 
authorization  where  the  individual  is 
unable  to  agree  or  object  to  disclosure 
due  to  incapacity  or  other  emergency 
circumstance. 

For  example,  a  health  care  provider 
may  need  to  make  disclosures  to  family 
members,  close  personal  friends,  and 
others  involved  in  the  individual's  care 
in  emergency  situations.  Similarly,  a 
health  care  provider  may  need  to 
respond  to  a  request  from  a  hospital 
seeking  protected  health  information  in 
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a  circumstance  described  as  an 
emergency.  In  each  case,  we  require 
only  that  the  covered  entity  exercise 
professional  judgment,  in  the  best 
interest  of  the  patient,  in  deciding 
whether  to  make  a  disclosure.  Based  on 
the  comments  and  our  fact  finding,  this 
reflects  current  practice. 

Comment:  A  few  commenters  stated 
the  rules  should  include  provisions  for 
electronic  verification  of  identity  (such 
as  Public  Key  Infrastructure  (PKI))  as 
established  in  the  regulations  on 
Security  and  Electronic  Signatures.  One 
commenter  suggested  that  some  kind  of 
PKI  credentialing  certificate  should  be 
required. 

Response:  This  regulation  does  not 
address  specific  technical  protocols 
utilized  to  meet  the  verification 
requirements.  If  the  requirements  of  the 
rule  are  otherwise  met,  the  mechanism 
for  meeting  them  can  be  determined  by 
the  covered  entity. 

Comment:  A  few  commenters  wanted 
more  clarification  on  the  verification 
procedures.  One  commenter  wanted  to 
know  if  contract  number  is  enough  for 
verification.  A  few  commenters  wanted 
to  know  if  a  callback  or  authorization  on 
a  letterhead  is  acceptable.  A  few 
commenters  wanted  to  know  if  plans  are 
considered  to  "routinely  do  business" 
with  all  of  their  members. 

Response:  In  the  final  rule,  we  modify 
the  proposed  provision  and  require 
covered  entities  to  have  policies  and 
procediu-es  reasonably  designed  to 
verify  the  identify  and  authority  of 
persons  requesting  protected  health 
information.  Whether  knowledge  of  a 
contract  nimiber  is  reasonable  evidence 
of  authority  and  identity  wdll  depend  on 
the  circiunstances.  Call-backs  and 
letterhead  are  typically  used  today  for 
verification,  and  are  acceptable  imder 
this  rule  if  reasonable  under  the 
circumstances.  For  communications 
with  health  plan  members,  the  covered 
entity  will  already  have  information 
about  each  individual,  collected  during 
enrollment,  that  can  be  used  to  establish 
identity,  especially  for  verbal  or 
electronic  inquiries.  For  example,  today 
many  health  plans  ask  for  the  social 
security  or  policy  number  of  individuals 
seeking  information  or  assistance  by 
telephone.  How  this  verification  is  done 
is  left  up  to  the  covered  entity. 

Comment:  One  conunenter  expressed 
the  need  for  consistency  on  verification 
requirements  between  this  rule  and  the 
Security  regulation. 

Response:  We  will  make  every  effort 
to  ensure  consistency  prior  to 
publishing  the  final  Security  Rule. 

Comment:  One  conunenter  stated  that 
the  verification  language  in  proposed 
§  164.518(c)(2)(ii)(B)(l)  would  have 


created  a  presumption  that  "a  request 
for  disclosure  made  by  official  legal 
process  issued  by  a[n]  administrative 
body"  is  reasonable  legal  authority  to 
disclose  the  protected  health 
information.  The  commenter  was 
concerned  that  this  provision  could  be 
interpreted  to  permit  a  state  agency  to 
demand  the  disclosure  of  protected 
health  information  merely  on  the  basis 
of  a  letter  signed  by  an  agency 
representative.  The  commenter  believed 
that  the  rule  specifically  should  defer  to 
state  or  federal  law  on  the  disclosure  of 
protected  health  information  pursuant 
to  legal  process. 

Response:  The  verification  provisions 
in  this  rule  are  minimum  requirements 
that  covered  entities  must  meet  before 
disclosing  protected  health  information 
under  this  regulation.  They  do  not 
niandate  disclosure,  nor  do  they 
preempt  state  laws  which  impose 
additional  restrictions  on  disclosure. 
Where  state  law  regarding  disclosures  is 
more  stringent,  the  covered  entity  must 
adhere  to  state  law. 

Comment:  A  few  commenters  wanted 
the  verification  requirements  to  apply  to 
disclosiues  of  protected  health 
information  for  treatment,  payment  and 
operations  purposes. 

Response:  We  agree.  This  verification 
requirement  applies  to  all  disclosures  of 
protected  health  information  permitted 
by  this  rule,  including  for  treatment, 
payment  and  operations,  where  the 
identity  of  the  recipient  is  not  known  to 
the  covered  entity.  Routine 
communications  between  providers, 
where  existing  relationships  have  been 
established,  do  not  require  special 
verification  procedures. 

Comment:  A  few  commenters  were 
concerned  that  a  verbal  inquiry  for  next 
of  kin  verification  is  not  consistent  with 
the  verification  guidelines  of  this 
verification  subsection  and  that  verbal 
inquiry  would  create  problems  because 
anyone  who  purports  to  be  a  next  of  kin 
could  easily  obtain  information  under 
false  pretenses. 

Response:  In  the  final  rule  in 
§  164.514,  we  require  the  covered  entity 
to  verify  the  identity  and  authority  of 
persons  requesting  protected  health 
information,  where  the  identity  and 
authority  of  such  person  is  not  known 
to  the  covered  entity.  This  applies  to 
next  of  kin  situations.  Procedures  for 
disclosures  to  next  of  kin,  other  family 
members  and  persons  assisting  in  an 
individual's  care  are  also  discussed  in 
§  164.510(b),  which  allows  the  covered 
entity  to  exercise  professional  judgment 
as  to  whether  the  disclosure  is  in  the 
individual's  best  interest  when  the 
individual  is  not  available  to  agree  to 
the  disclosiu«  or  is  incapacitated. 


Requiring  written  proof  of  identity  in 
many  of  these  situations,  such  as  when 
a  family  member  is  seeking  to  locate  a 
relative  in  an  emergency  or  disaster 
situation,  would  create  enormous 
burden  without  a  corresponding 
enhancement  of  privacy,  and  could 
cause  uiuiecessary  delays  in  these 
situations.  We  therefore  believe  that 
reliance  on  professional  judgment 
provides  a  better  framework  for 
balancing  the  need  for  privacy  with  the 
need  to  locate  and  identify  individuals. 

Comment:  A  few  commenters  stated 
that  the  verification  requirements  will 
provide  great  uncertainty  to  providers 
who  receive  authorizations  from  life, 
disability  income  and  long-term  care 
insurers  in  the  coxuse  of  underwriting 
and  claims  investigation.  They  are 
unaware  of  any  breaches  of 
confidentiality  associated  with  these 
circumstances  and  believe  the  rule 
creates  a  solution  to  a  non-existent 
problem.  Another  commenter  stated  that 
it  is  too  burdensome  for  health  care 
providers  to  verif\'  requests  that  are 
normally  received  verbally  or  via  fax. 

Response:  This  rule  requires  covered 
health  care  providers  to  adhere  to 
ciurent  best  practices  for  verification. 
That  is,  when  the  requester  is  not 
knowm  to  the  covered  provider,  the 
provider  makes  a  reasonable  effort  to 
determine  that  the  protected  health 
information  is  being  sent  to  the  entity 
authorized  to  receive  it.  Oiu  fact  finding 
reveals  that  this  is  often  done  by 
sending  the  information  to  a 
recognizable  organizational  address  or  if 
being  transmitted  by  fax  or  phone  by 
calling  the  requester  back  through  the 
main  organization  switchboard  rather 
than  through  a  direct  phone  number. 
We  agree  that  these  procedures  seem  to 
work  reasonably  well  in  current  practice 
and  are  sufficient  to  meet  the  relevant 
requirements  in  the  final  rule. 

Comments:  One  comment  suggested 
requiring  a  form  of  photo  identification 
such  as  a  drivers  license  or  certain 
personal  information  such  as  date  of 
birth  to  verify  the  identity  of  the 
individual. 

Response:  These  are  exactly  the  types 
of  standard  procedures  for  verifying  the 
identity  of  individuals  that  are 
envisioned  by  the  final  rule.  Most  health 
care  entities  already  conduct  such 
procedures  successfully.  However,  it  is 
imwise  to  prescribe  specific  means  of 
verification  for  all  situations.  Instead, 
we  require  policies  and  procedures 
reasonably  designed  for  purposes  of 
verification. 

Comment:  One  professional 
association  said  that  the  example 
procedure  described  in  the  NPRM  for 
asking  questions  to  verify  that  an  adult 
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acting  for  a  young  child  had  the 
requisite  relationship  to  the  child  would 
be  quite  complex  and  difficult  in 
practice.  The  comment  asked  for 
specific  guidance  as  to  what  questions 
would  constitute  an  adequate  attempt  to 
verih'  such  a  relationship. 

Response:  The  final  rule  requires  the 
covered  entity  to  implement  policies 
and  procedures  that  are  reasonably 
designed  to  comply  with  the  verification 
requirement  m  §  164.514.  It  would  not 
be  possible  to  create  the  requested 
specific  guidance  which  could  deal  with 
the  infinite  variety  of  situations  that 
providers  must  face,  especially  the 
complex  ones  such  as  that  described  by 
the  commenter.  As  with  many  of  the 
requirements  of  this  final  rule,  health 
care  providers  are  given  latitude  and 
expected  to  make  decisions  regarding 
disclosures,  based  on  their  professional 
judgment  and  experience  with  common 
practice,  in  the  best  interest  of  the 
individual. 

Comment:  One  commenter  asserted 
that  ascertaining  whether  a  requestor 
has  the  appropriate  legal  authority  is 
beyond  the  scope  of  the  training  or 
expertise  of  most  employees  in  a 
physician's  office.  They  believe  that 
health  care  providers  must  be  able  to 
reasonably  rely  on  the  authority  of  the 
requestor 

Responf>e  In  the  final  regulation  we 
require  covered  entities  to  have  policies 
and  procedures  reasonably  designed  to 
verih'  the  identif\  and  authority  of 
persons  requesting  health  information 
Where  the  requester  is  a  public  official 
and  legal  authority  is  at  issue,  we 
provide  detailed  de.scriptions  of  the 
acceptable  methods  for  such  verification 
in  the  final  rule.  For  others,  the  covered 
entity  must  implement  policies  and 
procedures  that  are  reasonably  designed 
to  comply  with  the  requirement  to 
verifv'  the  identity  and  authority  of  a 
requestor,  but  only  if  the  requestor  is 
unknown  to  the  covered  entity.  As 
described  above,  we  expect  these 
policies  and  procedures  to  document 
currently  used  best  practices  and 
reliance  on  professional  judgment  in  the 
best  interest  of  the  individual. 

Comment:  One  commenter  expressed 
concern  that  the  verification/ 
identification  procedures  may  eliminate 
or  significantly  reduce  their  ability  to 
utilize  medical  records  copy  services. 
As  written,  they  believe  the  NPRM 
provides  the  latitude  to  set  up  copy 
ser\ice  arrangements,  but  any  change 
that  would  add  restrictions  would 
adversely  affect  their  ability  to  process 
an  individual's  disability  claim. 

Response:  The  covered  entity  can 
establish  reasonable  policies  and 
procedures  to  address  verification  in 


routine  disclosures  under  business 
associate  agreements,  with,  for  example, 
medical  records  copy  services.  Nothing 
in  the  verification  provisions  would 
preclude  those  activities,  nor  have  we 
significantly  modified  the  NPRM 
provision  on  this  issue. 

Section  164.520— Notice  of  Privacy 
Practices  for  Protected  Health 
Iiifonnation 

Comment:  Many  commenters 
supported  the  proposal  to  require 
covered  entities  to  produce  a  notice  of 
information  practices.  They  stated  that 
such  notice  would  improve  individuals' 
understanding  of  how  their  information 
may  be  used  and  disclosed  and  would 
help  to  build  trust  between  individuals 
and  covered  entities  A  few  comments, 
however,  argued  that  the  notice 
requirement  would  be  administratively 
burdensome  and  expensive  without 
providing  significant  benefit  to 
individuals. 

Response:  We  retain  the  requirement 
for  covered  health  care  providers  and 
health  plans  to  produce  a  notice  of 
information  practices.  We  additionally 
require  health  care  clearinghouses  that 
create  or  receive  protected  health 
information  other  than  as  a  business 
associate  of  another  covered  entity  to 
produce  a  notice  We  believe  the  notice 
will  provide  individuals  with  a  clearer 
understanding  of  how  their  information 
may  be  used  and  disclosed  and  is 
essential  to  inform  individuals  of  their 
privacy  rights.  The  notice  will  focus 
individuals  on  privacy  issues,  and 
prompt  individuals  to  have  discussions 
about  privacy  issues  with  their  health 
plans,  health  care  providers,  and  other 
persons. 

The  importance  of  providing 
individuals  with  notice  of  the  uses  and 
disclosures  of  their  information  and  of 
their  rights  with  respect  to  that 
information  is  well  supported  by 
industry  groups,  and  is  recognized  in 
current  state  and  federal  law.  The  July 
1977  Report  of  the  Privacy  Protection 
Study  Commission  recommended  that 
"each  medical-care  provider  be  required 
to  notify  an  individual  on  whom  it 
maintains  a  medical  record  of  the 
disclosures  that  may  be  made  of 
information  in  the  record  without  the 
individual's  express  authorization ."-' 
The  Commission  also  recommended 
that  "an  insurance  institution  *    *    * 
notif\'  (an  applicant  or  principal 
insured)  as  to:  *    *    *  the  types  of  parties 
to  whom  and  circumstances  under 
which  information  about  the  individual 


may  be  disclosed  without  his 
authorization,  and  the  types  of 
information  that  may  be  disclosed;  [and) 
*   *   *  the  procedures  whereby  the 
individual  may  correct,  amend,  delete, 
or  dispute  any  resulting  record  about 
himself."  ^^  The  Privacy  Act  {5  U.S.C. 
552a)  requires  government  agencies  to 
provide  notice  of  the  routine  uses  of 
information  the  agency  collects  and  the 
rights  individuals  have  with  respect  to 
that  Information.  In  its  report  "Best 
Principles  for  Health  Privacy,"  the 
Health  Privacy  Working  Group  stated, 

"Individuals  should  be  given  notice 
about  the  use  and  disclosure  of  their 
health  information  and  their  rights  with 
regard  to  that  information."  ^^  The 
National  Association  of  Insurance 
Commissioners'  Health  Information 
Privacy  Model  Act  requires  carriers  to 
provide  a  written  notice  of  health 
information  policies,  standards,  and 
procedures,  including  a  description  of 
the  uses  and  disclosures  prohibited  and 
permitted  by  the  Act,  the  procedures  for 
authorizing  and  limiting  disclosures  and 
for  revoking  authorizations,  and  the 
procedures  for  accessing  and  amending 
protected  health  information. 

Some  states  require  additional  notice. 
For  example,  Hawaii  requires  health 
care  providers  and  health  plans,  among 
others,  to  produce  a  notice  of 
confidentiality  practices,  including  a 
description  of  the  individual's  privacy 
rights  and  a  description  of  the  uses  and 
disclosures  of  protected  health 
information  permitted  under  state  law 
without  the  individual's  authorization. 
(HRS  section  323C-13) 

Today,  health  plan  hand  books  and 
evidences  of  coverage  include  some  of 
what  is  required  to  be  in  the  notice. 
Industr\'  and  standard-setting 
organizations  have  also  developed 
notice  requirements.  The  National 
Committee  for  Quality  Assurance 
accreditation  guidelines  state  that  an 
accredited  managed  care  organization 

'communicates  to  prospective  members 
its  policies  and  practices  regarding  the 
collection,  use,  cuid  disclosure  of 
medical  information  land]  *   *   * 
informs  members  *   *   *  of  its  policies 
and  procedures  on  *   *   *  allowing 
members  access  to  their  medical 
records.  "  •^•'  Standards  of  the  American 
Society  for  Testing  and  Materials  State, 


- '  PnvaLV  Protection  Study  Commission, 
Personal  Privacy  in  an  Infonnation  Society."  lulv 
1977.  p   31  J. 


-'*  Privacy  Protection  Study  Commission, 
"Personal  Privacy  in  an  Information  Society,"  )ulv 
1977.  p.  192. 

^-'  Health  Privacy  Wiirking  I'.rnup,    Best 
Principles  for  Health  Pnvacy,"  Health  Privacy 
Project.  Institute  for  Health  (ire  Research  and 
Policy.  Georgetown  I'niversity.  lulv  1999.  p  19 

'•>  National  (Committee  on  Quality  .\.ssurance. 
"Surveyor  Guidelines  for  the  A(  creditation  ui 
MCOs."  effective  lulv  1,  2000— lune  30.  2001.  p 
324 
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"Organizations  and  individuals  who 
collect,  process,  handle,  or  maintain 
health  information  should  provide 
indivicluals  and  the  public  with  a  notice 
of  information  practices."  They 
recommend  that  the  notice  include, 
among  other  elements,  "a  description  of 
the  rights  of  individuals,  including  the 
right  to  inspect  and  copy  information 
and  the  right  to  seek  amendments  [and] 
a  description  of  the  types  of  uses  and 
disclosures  that  are  permitted  or 
required  by  law  without  the  individual's 
authorization."  ^^  We  build  on  this  well- 
established  principle  in  this  final  rule. 

Comment:  We  received  many 
comments  on  the  model  notice  provided 
in  the  proposed  rule.  Some  commenters 
argued  that  patients  seeing  similar 
documents  would  be  less  Ukely  to 
become  disoriented  when  examining  a 
new  notice.  Other  commenters, 
however,  opposed  the  inclusion  of  a 
model  notice  or  expressed  concern 
about  particular  language  included  in 
the  model.  They  maintained  that  a 
uniform  model  notice  would  never 
capture  the  varying  practices  of  covered 
entities.  Many  commenters  opposed 
requirements  for  a  particular  format  or 
specific  language  in  the  notice.  They 
stated  that  covered  entities  should  be 
afforded  maximimi  flexibility  in 
fashioning  their  notices.  Other 
commenters  requested  inclusion  of 
specific  language  as  a  header  to  indicate 
the  importance  of  the  notice.  A  few 
commenters  recommended  specific 
formatting  requirements,  such  as  font 
size  or  type. 

Response:  On  the  whole,  we  found 
commenters'  arguments  for  flexibility  in 
the  regulation  more  persuasive  than 
those  arguing  for  more  standardization. 
We  agree  that  a  imiform  notice  would 
not  capture  the  wide  variation  in 
information  practices  across  covered 
entities.  We  therefore  do  not  include  a 
model  notice  in  the  final  rule,  and  do 
not  require  inclusion  of  specific 
language  in  the  notice  (except  for  a 
standard  header).  We  also  do  not  require 
particular  formatting.  We  do,  however, 
require  the  notice  to  be  written  in  plain 
language.  (See  above  for  guidance  on 
writing  documents  in  plain  language.) 
We  also  agree  with  commenters  that  the 
notice  should  contain  a  standard  header 
to  draw  the  individual's  attention  to  the 
notice  and  facilitate  the  individual's 
ability  to  recognize  the  notice  across 
covered  entities. 

We  believe  that  post-publication 
guidance  will  be  a  more  effective 


2"  ASTM.  '"Standard  Guide  for  Confidentiality, 
Privacy,  .Access  and  Data  Security,  Principles  for 
Health  Information  Including  Computer-Based 
Patient  Records."  E  1869-97,  §9.2. 


mechanism  for  helping  covered  entities 
design  their  notices  than  the  regulation 
itself.  After  the  rule  is  published,  we 
can  provide  guidance  on  notice  content 
and  format  tailored  to  different  types  of 
heedth  plans  and  providers.  We  believe 
such  specially  designed  guidance  will 
be  more  useful  than  a  one-size-fits-all 
model  notice  we  might  publish  with 
this  regulation. 

Comment:  Commenters  suggested  that 
the  rule  should  require  that  the  notice 
regarding  privacy  practices  include 
specific  provisions  related  to  health 
information  of  unemancipated  minors. 

Response:  Although  we  agree  that 
minors  and  their  parents  should  be 
made  aware  of  practices  related  to 
confidentiality  of  protected  health 
information  of  imemancipated  minors, 
we  do  not  require  covered  entities  that 
treat  minors  or  use  their  protected 
health  information  to  include  provisions 
in  their  notice  that  are  not  required  of 
other  covered  entities.  In  general,  the 
content  of  notice  requirements  in 
§  164.520(b)  do  not  vary  based  on  the 
status  of  the  individual  being  served. 
We  have  decided  to  maintain 
consistency  by  declining  to  prescribe 
specific  notice  requirements  for  minors. 
The  rule  does  permit  a  covered  entity  to 
provide  individuals  with  notice  of  its 
policies  and  procedures  with  respect  to 
anticipated  uses  and  disclosures  of 
protected  health  information 
(§  164.520(b)(2)),  and  providers  are 
encoiu-aged  to  do  so. 

Comment:  Some  conunenters  argued 
that  covered  entities  should  not  be 
required  to  distinguish  between  those 
uses  and  disclosures  that  are  required 
by  law  and  those  that  are  permitted  by 
law  without  authorization,  because 
these  distinctions  may  not  always  be 
clear  and  will  vary  across  jurisdictions. 
Some  commenters  maintained  that 
simply  statigc  that  the  covered  entity 
would  make  all  disclosures  required  by 
law  would  be  sufficient.  Other 
comments  suggested  that  covered 
entities  should  be  able  to  produce  very 
broadly  stated  notices  so  that  repeated 
revisions  and  mailings  of  those 
revisions  would  not  be  necessary. 

Response:  While  we  believe  that 
covered  entities  have  an  independent 
duty  to  understand  the  laws  to  which 
they  are  subject,  we  also  recognize  that 
it  could  be  difficult  to  convey  such  legal 
distinctions  clearly  and  concisely  in  a 
notice.  We  therefore  eliminate  the 
proposed  requirement  for  covered 
entities  to  distinguish  between  those 
uses  and  disclosures  that  are  required 
by  and  those  that  are  permitted  by  law. 
We  instead  require  that  covered  entities 
describe  each  purpose  for  which  they 
are  permitted  or  required  to  use  or 


disclose  protected  health  information 
under  this  rule  and  other  applicable  law 
without  individual  consent  or 
authorization.  Specifically,  covered 
entities  must  describe  the  types  of  uses 
and  disclosiu-es  they  are  permitted  to 
make  for  treatment,  payment,  and  health 
care  operations.  They  must  also  describe 
each  of  the  piu-poses  for  which  the 
covered  entity  is  permitted  or  required 
by  this  subpart  to  use  or  disclose 
protected  health  information  without 
the  individual's  written  consent  or 
authorization  (even  if  they  do  not  plan 
to  make  a  permissive  use  or  disclosure). 
We  believe  this  requirement  provides 
individuals  with  sufficient  information 
to  understand  how  information  about 
them  can  be  used  and  disclosed  and  to 
prompt  them  to  ask  for  additional 
information  to  obtain  a  clearer 
understanding,  while  minimizing 
covered  entities'  bm-den. 

A  notice  that  stated  only  that  the 
cci'ered  entity  would  make  all 
disclosures  required  by  law,  as 
suggested  by  some  of  these  commenters, 
would  fail  to  inform  individuals  of  the 
uses  and  disclosures  of  information 
about  them  that  are  permitted,  but  not 
required,  by  law.  We  clarify  that  each 
and  every  disclosure  required  by  law 
need  not  be  listed  on  the  notice.  Rather, 
the  covered  entity  can  include  a  general 
statement  that  disclosiu-es  required  by 
law  will  be  made. 

Comment:  Some  comments  argued 
that  the  covered  entity  should  not  have 
to  provide  notice  about  uses  and 
disclosures  that  are  permitted  under  the 
rule  without  authorization.  Other 
comments  suggested  that  the  notice 
should  inform  individuals  about  all  of 
the  uses  and  disclosiu-es  that  may  be 
made,  with  or  without  the  individual's 
authorization. 

Response:  When  the  individual's 
permission  is  not  required  for  uses  and 
disclosures  of  information,  we  believe 
providing  the  required  notice  is  the 
most  effective  means  of  ensuring  that 
individuals  are  aware  of  how 
information  about  them  may  be  shared. 
The  notice  need  not  describe  uses  and 
disclosures  for  which  the  individual  s 
permission  is  required,  because  the 
individual  will  be  informed  of  these  at 
the  time  permission  to  use  or  disclose 
the  information  is  requested. 

We  additionally  require  covered 
entities,  even  those  required  to  obtain 
the  individual's  consent  for  use  and 
disclosure  of  protected  health 
information  for  treatment,  payment,  and 
health  care  operations,  to  describe  those 
uses  and  disclosures  in  their  notice. 
(See  §  164.506  and  the  corresponding 
preamble  discussion  regarding  consent 
requirements.)  We  require  these  uses 
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and  disclosures  to  be  described  in  the 
notice  in  part  in  order  to  reduce  the 
administrative  burden  on  covered 
providers  that  are  required  to  obtain 
consent.  Rather  than  obtaining  a  new- 
consent  each  time  the  covered 
provider's  information  pohcies  and 
procedures  are  materially  revised, 
covered  providers  may  revise  and 
redistribute  their  notice.  We  also  expect 
that  the  description  of  how  information 
may  be  used  to  carry  out  treatment, 
payment,  and  health  care  operations  in 
the  notice  will  be  more  detailed  than  in 
the  more  general  consent  document 

Comment:  Some  commenters  arguetl 
that  covered  entities  should  not  be 
required  to  provide  notice  of  the  right  to 
request  restrictions,  because  doing  so 
would  be  burdensome  to  the  covered 
entity  and  distracting  to  the  individual: 
because  individuals  have  the  right 
whether  thev  are  informed  of  such  right 
or  not:  and  because  the  requirement 
would  be  unlikely  to  improve  patient 
care 

Response:  We  disagree.  We  believe 
that  the  ability  of  an  individual  to 
request  restrictions  is  an  important 
privacy  right  and  that  informing  people 
of  their  rights  improves  their  ability  to 
exercise  those  rights.  We  do  not  believe 
that  adding  a  sentence  to  the  notice  is 
burdensome  to  covered  entities. 

Comment:  We  received  comments 
supporting  inclusion  of  a  contact  point 
in  the  notice,  so  that  individuals  will 
not  be  forced  to  make  multiple  calls  to 
find  someone  who  can  assist  them  with 
the  issues  in  the  notice. 

Response:  We  retain  the  requirement, 
but  clarif\'  that  the  title  of  the  contact 
person  is  sufficient.  A  person's  name  is 
not  required 

Comment:  Some  commenters  argued 
that  we  could  facilitate  compliance  by 
requiring  the  notice  to  include  the 
proposed  requirement  that  covered 
entities  use  and  disclose  only  the 
minimum  necessary  protected  health 
information. 

Response  We  do  not  agree  that 
adding  such  a  requirement  would 
strengthen  the  notice.  The  purpose  of 
the  notice  is  to  inform  individuals  of 
their  privacy  rights,  and  of  the  purposes 
for  which  protected  health  information 
about  them  may  be  used  or  disclosed. 
Informing  individuals  that  covered 
entities  may  use  and  disclose  only  the 
minimum  necessarv'  protected  health 
information  for  a  purpose  would  not 
increase  individuals'  understanding  of 
their  rights  or  the  purposes  for  which 
information  mav  be  used  or  disclosed. 

Comment:  A  few  commenters 
supported  allowing  covered  entities  to 
apply  changes  in  their  information 
practices  to  protected  health 


information  obtained  prior  to  the 
change.  They  argued  that  requiring 
different  prote<;tions  for  information 
obtained  at  different  times  would  be 
inefficient  and  extr'emely  difficult  to 
administer  Some  comments  supported 
requiring  covered  entities  to  state  in  the 
notice  that  the  information  policies  and 
procedures  are  subject  to  change. 

Response:  We  agree.  In  the  final  rule, 
we  provide  a  mechanism  by  which 
covered  entities  may  revise  their  privacy 
practices  and  apply  those  revisions  to 
protected  health  information  they 
already  maintain.  We  permit,  but  do  not 
require,  covered  entities  to  reserve  the 
right  to  change  their  practices  and  apply 
the  revised  practices  to  information 
previously  created  or  obtained.  If  a 
covered  entity  wishes  to  reserve  this 
right,  it  must  make  a  statement  to  that 
effect  in  its  notice.  If  it  does  not  make 
such  a  statement,  the  covered  entity 
may  still  revise  its  privacy  practices,  but 
it  may  apply  the  revised  practices  only 
to  protected  health  information  created 
or  obtained  after  the  effective  date  of  the 
notice  in  which  the  revised  practices  are 
reflected.  See  §  lB4.530(i)  and  the 
corresponding  preamble  discussion  of 
requirements  regarding  changes  to 
information  policies  and  procedures. 

Comment:  Some  commenters 
requested  clarification  of  the  term 
"material  changes  "  so  that  entities  will 
be  comfortable  that  they  act  properly 
after  making  changes  to  their 
information  practices.  Some  comments 
stated  that  entities  should  notifv" 
individuals  whenever  a  new  category  of 
disclosures  to  be  made  without 
authorization  is  created. 

Response:  The  concept  of  'material 
change"  appears  in  other  notice  laws, 
such  as  the  ERISA  requirements  for 
summar\'  plan  descriptions.  We 
therefore  retain  the  "materiality" 
condition  for  revision  of  notices,  and 
encourage  covered  entities  to  draw  on 
the  concept  as  it  has  developed  through 
those  other  laws.  We  agree  that  the 
addition  of  a  new  category  of  use  or 
disclosure  of  health  information  that 
may  be  made  without  authorization 
would  likely  qualify  as  a  material 
change. 

Comment:  We  proposed  to  permit 
covered  entities  to  implement  revised 
policies  and  procedures  without  first 
revising  the  notice  if  a  compelling 
reason  existed  to  do  so.  Some 
commenters  objected  to  this  proposal 
because  they  were  concerned  that  the 
"compelling  reason  "  exception  would 
give  covered  entities  broad  discretion  to 
engage  in  post  hoc  violations  of  its  own 
information  practic:es. 

Response:  We  agree  and  eliminate  this 
provision.  Covered  entities  may  not 


implement  revised  information  policies 
and  procedures  before  properly 
documenting  the  revisions  and  updating 
their  notice.  See  §  164.530(i).  Because  in 
the  final  rule  we  require  the  notice  to 
include  all  disclosures  that  may  be 
made,  not  only  those  the  covered  entity 
intends  to  make,  we  no  longer  need  this 
provision  to  accommodate  emergencies. 

Comment:  Some  comments  suggested 
that  we  require  covered  entities  to 
maintain  a  log  of  all  past  notices,  with 
changes  from  the  previous  notice 
highlighted.  They  further  suggested  we 
require  covered  entities  to  post  this  log 
on  their  web  sites. 

Response:  In  accordance  with 
§  164.530(j)(2).  a  covered  entity  must 
retain  for  six  years  a  copy  of  each  notice 
it  issues.  We  do  not  require  highlighting 
of  changes  to  the  notice  or  posting  of 
prior  notices,  due  to  the  associated 
administrative  burdens  and  the 
complexity  such  a  requirement  would 
build  into  the  notice  over  time.  We 
encourage  covered  entities,  however,  to 
make  such  materials  available  upon 
request. 

Comment:  Several  commenters 
requested  clarification  about  when, 
relative  to  the  compliance  date,  covered 
entities  are  required  to  produce  their 
notice.  One  commenter  suggested  that 
covered  entities  be  allowed  a  period  not 
less  than  180  days  after  adoption  of  the 
final  rule  to  develop  and  distribute  the 
notice.  Other  comments  requested  that 
the  notice  compliance  date  be  consistent 
with  other  HIPAA  regulations. 

Response:  We  require  covered  entities 
to  have  a  notice  available  upon  request 
as  of  the  compliance  date  of  this  rule  (or 
the  compliance  date  of  the  covered 
entity  if  such  date  is  later).  See 
§  164.534  and  the  corresponding 
preamble  discussion  of  the  compliance 
date. 

Comment:  Some  commenters 
suggested  that  covered  entities, 
particularly  covered  health  care 
providers,  should  be  required  to  discuss 
the  notice  with  individuals.  They 
argued  that  posting  a  notice  or 
otherwise  providing  the  notice  in 
writing  may  not  achieve  the  goal  of 
informing  individuals  of  how  their 
information  will  be  handled,  because 
some  individuals  may  not  be  literate  or 
able  to  function  at  the  reading  level 
used  in  the  notice.  Others  argued  that 
entities  should  have  the  flexibility  to 
choose  alternative  modes  of 
communicating  the  information  in  the 
notice,  including  voice  disclosure.  In 
contrast,  some  commenters  were 
concerned  that  requirements  to  provide 
the  notice  in  plain  language  or  in 
languages  other  than  English  would  be 
overlv  burdensome. 
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Response:  We  require  covered  entities 
to  write  the  notice  in  plain  language  so 
that  the  average  reader  will  be  able  to 
understand  the  notice.  We  encourage, 
but  do  not  require,  covered  entities  to 
consider  alternative  means  of 
communicating  with  certain 
populations.  We  note  that  any  covered 
entity  that  is  a  recipient  of  federal 
financial  assistance  is  generally 
obligated  under  Title  VI  of  the  Civil 
Rights  Act  of  1964  to  provide  material 
ordinarily  distributed  to  the  public  in 
the  primary  languages  of  persons  with 
limited  English  proficiency  in  the 
recipients'  service  areas.  While  we 
believe  the  notice  will  prompt 
individuals  to  initiate  discussions  with 
their  health  plans  and  health  care 
providers  about  the  use  and  disclosure 
of  health  information,  we  believe  this 
should  be  a  matter  left  to  each 
individual  and  that  requiring  covered 
entities  to  initiate  discussions  with  each 
individual  would  be  overly 
burdensome. 

Comment:  Some  commenters 
suggested  that  covered  entities, 
particularly  health  plans,  should  be 
permitted  to  distribute  their  notice  in  a 
newsletter  or  other  conuniuiication  with 
individuals. 

Response:  We  agree,  so  long  as  the 
notice  is  sufficiently  separate  fi-om  other 
important  documents.  We  therefore 
prohibit  covered  entities  from 
combining  the  notice  in  a  single 
document  with  either  a  consent 
(§  164.506)  or  an  authorization 
(§  164.508),  but  do  not  otherwise 
prohibit  covered  entities  from  including 
the  notice  in  or  with  other  documents 
the  covered  entity  shares  with 
individuals. 

Comment:  Some  comments  suggested 
that  covered  entities  should  not  be 
required  to  respond  to  requests  for  the 
notice  from  the  general  public.  These 
comments  indicated  that  the 
requirement  would  place  an  undue 
burden  on  covered  entities  without 
benefitting  individuals. 

Response:  We  proposed  that  the 
notice  be  publicly  available  so  that 
individuals  may  use  the  notice  to 
compare  covered  entities'  privacy 
practices  and  to  select  a  health  plan  or 
health  care  provider  accordingly.  We 
therefore  retain  the  proposed 
requirement  for  covered  entities  to 
provide  the  notice  to  any  person  who 
requests  a  copy,  including  members  of 
the  general  public. 

Comment:  Many  commenters  argued 
that  the  distribution  requirements  for 
health  plans  should  be  less  burdensome. 
Some  suggested  requiring  distribution 
upon  material  revision,  but  not  every 
three  years.  Some  suggested  that  health 


plans  should  only  be  required  to 
distribute  their  notice  aimually  or  upon 
re-enrollment.  Some  suggested  that 
health  plans  should  only  have  to 
distribute  their  notice  upon  initial 
enrollment,  not  re-enrollment.  Other 
commenters  supported  the  proposed 
approach. 

Response:  We  agree  that  the  notice 
distribution  requirements  for  health 
plans  can  be  less  burdensome  than  in 
the  NPRM  while  still  being  effective.  In 
the  final  rule,  we  reduce  health  plans' 
distribution  burden  in  several  ways. 
First,  we  require  health  plans  to  remind 
individuals  every  three  years  of  the 
availability  of  the  notice  and  of  how  to 
obtain  a  copy  of  the  notice,  rather  than 
requiring  the  notice  to  be  distributed 
every  three  years  as  proposed.  Second, 
we  clarify  that  health  plans  only  have  to 
distribute  the  notice  to  new  enrollees  on 
enrollment,  not  to  current  members  of 
the  health  plan  upon  re-enrollment. 
Third,  we  specifically  allow  all  covered 
entities  to  distribute  the  notice 
electronically  in  accordance  with 
§  164.520(c)(3). 

We  retain  the  requirement  for  health 
plans  to  distribute  the  notice  within  60 
days  of  a  material  revision.  We  believe 
the  revised  distribution  requirements 
will  ensure  that  individuals  are 
adequately  informed  of  health  plans' 
information  practices  and  any  changes 
to  those  procedures,  without  unduly 
burdening  health  plans. 

Comment:  Many  commenters  argued 
that  health  plans  should  not  be  required 
to  distribute  their  notice  to  ever\'  person 
covered  by  the  plan.  They  argued  that 
distributing  the  notice  to  every  family 
member  would  be  unnecessarily 
duplicative,  costly,  and  difficult  to 
administer.  They  suggested  that  health 
plans  only  be  required  to  distribute  the 
notice  to  the  primary  participant  or  to 
each  household  with  one  or  more 
insured  individuals. 

Response:  We  agree,  and  clarifv'  in  the 
final  rule  that  a  health  plan  may  satisfy- 
the  distribution  requirement  by 
providing  the  notice  to  the  named 
insured  on  behalf  of  the  dependents  of 
that  named  insured.  For  example,  a 
group  health  plan  may  satisfy  its  notice 
requirement  by  providing  a  single  notice 
to  each  covered  employee  of  the  plan 
sponsor.  We  do  not  require  the  group 
health  plan  to  distribute  the  notice  to 
each  covered  employee  and  to  each 
covered  dependent  of  those  employees. 

Comment:  Many  comments  requested 
clarification  about  health  plans'  ability 
to  distribute  the  notice  via  other 
entities.  Some  commenters  suggested 
that  group  health  plans  should  be  able 
to  satisfy  the  distribution  requirement 
by  providing  copies  of  the  notice  to  plan 


sponsors  for  deliven,'  to  employees. 
Others  requested  clarification  that 
covered  health  care  providers  are  only 
required  to  distribute  their  own  notice 
and  that  health  plans  should  be 
prohibited  from  using  their  affiliated 
providers  to  distribute  the  health  plan's 
notice. 

Response:  We  require  health  plans  to 
distribute  their  notice  to  individuals 
covered  by  the  health  plan.  Health  plans 
may  elect  to  hire  or  otherwise  arrange 
for  others,  including  group  health  plan 
sponsors  and  health  care  providers 
affiliated  with  the  health  plan,  to  carrA' 
out  this  distribution.  We  require 
covered  providers  to  distribute  only 
their  own  notices,  and  neither  require 
nor  prohibit  health  plans  and  health 
care  providers  from  devising  whatever 
arrangements  they  find  suitable  to  meet 
the  requirements  of  this  rule.  However, 
if  a  covered  entity  arranges  for  another 
person  or  entity  to  distribute  the 
covered  entity's  notice  on  its  behalf  and 
individuals  do  not  receive  such  notice, 
the  covered  entity  would  be  in  violation 
of  the  rule. 

Comment:  Some  comments  stated  that 
covered  providers  without  direct  patient 
contact,  such  as  clinical  laboratories, 
might  not  have  sufficient  patient  contact 
information  to  be  able  to  mail  the 
notice.  They  suggested  we  require  or 
allow  such  providers  to  form 
agreements  with  referring  providers  or 
other  entities  to  distribute  notices  on 
their  behalf  or  to  include  their  practices 
in  the  referring  entity's  own  notice. 

Response:  \Ve  agree  with  commenters' 
concerns  about  the  potential 
administrative  and  financial  burdens  of 
requiring  covered  providers  that  have 
indirect  treatment  relationships  with 
individuals,  such  as  clinical 
laboratories,  to  distribute  the  notice. 
Therefore,  we  require  these  covered 
providers  to  provide  the  notice  only 
upon  request.  In  addition,  these  covered 
providers  may  elect  to  reach  agreements 
with  other  entities  distribute  their 
notice  on  their  behalf,  or  to  participate 
in  an  organized  health  care  arrangement 
that  produces  a  joint  notice.  See 
§  164.520(d)  and  the  corresponding 
preamble  discussion  of  joint  notice 
requirements. 

Comment:  Some  commenters 
requested  that  covered  health  care 
providers  be  permitted  to  distribute 
their  notice  prior  to  an  individuaFs 
initial  visit  so  that  patients  could  review 
the  information  in  advance  of  the  visit. 
They  suggested  that  distribution  in 
advance  would  reduce  the  amount  of 
time  covered  health  care  providers'  staff 
would  have  to  spend  explaining  the 
notice  to  patients  in  the  office.  Other 
comments  argued  that  providers  should 
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distribute  their  notice  to  patients  at  the 
time  the  individual  visits  the  provider, 
because  providers  lack  the 
administrative  infrastructiu«  necessarv' 
to  develop  and  distribute  mass 
communications  and  generally  have 
difficulty  identifying  active  patients 

Response:  In  the  final  rule,  we  clarif\ 
that  covered  providers  with  direct 
treatment  relationships  must  provide 
the  notice  to  patients  no  later  than  the 
first  service  deliver^'  to  the  patient  after 
the  compliance  date.  For  the  reasons 
identified  by  these  commenters,  we  do 
not  require  covered  providers  to  send 
their  notice  to  the  patient  in  advance  of 
the  patient's  visit.  We  do  not  prohibit 
distribution  in  advance,  but  only  require 
distribution  to  the  patient  as  of  the  time 
of  the  visit  We  believe  this  flexibility 
will  allow  each  covered  provider  to 
develop  procedures  that  best  meet  its 
and  its  patients'  needs. 

Comment:  Some  comments  suggested 
that  covered  providers  should  be 
required  to  distribute  the  notice  as  of 
the  compliance  date  They  noted  that  if 
the  covered  provider  waited  to 
distribute  the  notice  until  first  service 
delivery,  it  would  be  possible  {piusuant 
to  the  rule)  for  a  use  or  disclosure  to  be 
made  without  the  individual's 
authorization,  but  before  the  individual 
receives  the  notice. 

Response:  Because  health  care 
providers  generally  lack  the 
administrative  infrastructure  necessary 
to  develop  and  distribute  mass 
communications  and  generally  have 
difficulty  identifying  active  patients,  we 
do  not  require  covered  providers  to 
distribute  the  notice  until  the  first 
service  delivery  after  the  compliance 
date.  We  acknowledge  that  this  policy 
allows  uses  and  disclosure  of  health 
information  without  individuals' 
consent  or  authorization  before  the 
individual  receives  the  notice.  We 
require  covered  entities,  including 
covered  providers,  to  have  the  notice 
available  upon  request  as  of  the 
compliance  date  of  the  rule.  Individuals 
may  request  a  copy  of  the  notice  from 
their  provider  at  any  time. 

Conwfient:  Many  commenters  were 
concerned  with  the  requirement  that 
covered  providers  post  their  notice. 
Some  commenters  suggested  that 
covered  hospital-based  providers  should 
be  able  to  satisfy  the  distribution 
requirements  by  posting  their  notice  in 
multiple  locations  at  the  hospital,  rather 
than  handing  the  notice  to  patients — 
particularly  with  respect  to  distribution 
after  material  revisions  have  been  made 
Some  additionally  suggested  that  these 
covered  providers  should  have  copies  of 
the  notice  available  on  site.  Some 
commenters  emphasized  that  the  notice 


must  be  clear  and  conspicuous  to  give 
individuals  meaningful  and  effective 
notice  of  their  rights.  Other  commenters 
noted  that  posting  the  notice  will  not 
inform  former  patients  who  no  longer 
see  the  provider. 

Response:  We  clarify  in  the  final  rule 
that  the  requirement  to  post  a  notice 
does  not  substitute  for  the  requirement 
to  give  individuals  a  notice  or  make 
notices  available  upon  request.  Covered 
providers  with  direct  treatment 
relationships,  including  covered 
hospitals,  must  give  a  copy  of  the  notice 
to  the  individual  as  of  first  service 
delivery  after  the  compliance  date.  After 
giving  the  individual  a  copy  of  the 
notice  as  of  that  first  visit,  the  covered 
provider  has  no  other  obligation  to 
actively  distribute  the  notice.  We 
believe  it  is  unnecessarily  burdensome 
to  require  covered  providers  to  mail  the 
notice  to  all  current  and  former  patients 
each  time  the  notice  is  revised,  because 
unlike  health  plans,  providers  may  have 
a  difficult  time  identifying  active 
patients.  All  individuals,  including 
those  who  no  longer  see  the  covered 
provider,  have  the  right  to  receive  a 
copy  of  the  notice  on  request. 

If  the  covered  provider  maintains  a 
physical  deliver\'  site,  it  must  also  post 
the  notice  (including  revisions  to  the 
notice)  in  a  clear  and  prominent 
location  where  it  is  reasonable  to  expect 
individuals  seeking  service  from  the 
covered  provider  to  be  able  to  read  the 
notice.  The  covered  provider  must  also 
have  the  notice  available  on  site  for 
individuals  to  be  able  to  request  and 
take  with  them 

Comment:  Some  comments  requested 
clarification  about  the  distribution 
requirements  for  a  covered  entity  that  is 
a  health  plan  and  a  covered  health  care 
provider. 

Response:  Under  §  164.504(g), 
discussed  above,  covered  entities  that 
conduct  multiple  types  of  covered 
functions,  such  as  the  kind  of  entities 
described  in  the  above  comments,  are 
required  to  comply  with  the  provisions 
applicable  to  a  particular  ty-pe  of  health 
care  function  when  acting  in  that 
capacity  Thus,  in  the  example 
described  above,  the  covered  entity  is 
required  by  §  164.504(g)  to  follow  the 
requirements  for  health  plans  with- 
respect  to  its  actions  as  a  health  plan 
and  to  follow  the  requirements  for 
health  care  providers  with  respect  to  its 
actions  as  a  health  care  provider. 

Comment:  We  received  many 
comments  about  the  ability  of  covered 
entities  to  distribute  their  notices 
elec:tronically.  Many  commenters 
suggested  that  we  permit  covered 
entities  to  distribute  the  notice 
electronically,  either  via  a  web  site  or  e- 


mail.  They  argued  that  covered  entities 
are  increasingly  using  electronic 
technology  to  communicate  with 
patients  and  otherwise  administer 
benefits.  They  also  noted  that  other 
regulations  permit  similar  documents, 
such  as  ERISA-required  summary  plan 
descriptions,  to  be  delivered 
electronically.  Some  commenters 
suggested  that  electronic  distribution 
should  be  permitted  unless  the 
individual  specifically  requests  a  hard 
copy  or  lacks  electronic  access.  Some 
argued  that  entities  should  be  able  to 
choose  a  least-cost  alternative  that 
allows  for  periodic  changes  without 
excessive  mailing  costs.  A  few 
commenters  suggested  requiring 
covered  entities  to  distribute  notices 
electronically. 

Response:  We  clarify  in  the  final  rule 
that  covered  entities  may  elect  to 
distribute  their  notice  electronically, 
provided  the  individual  agrees  to 
receiving  the  notice  electronically  and 
has  not  withdrawn  such  agreement.  We 
do  not  require  any  particular  form  of 
agreement.  For  example,  a  covered 
provider  could  ask  an  individual  at  the 
time  the  individual  requests  a  copy  of 
the  notice  whether  she  prefers  to  receive 
it  in  hard  copy  or  electronic  form.  A 
health  plan  could  ask  an  individual 
applying  for  coverage  to  provide  an  e- 
mail  address  where  the  health  plan  can 
send  the  individual  information.  If  the 
individual  provides  an  e-mail  address, 
the  health  plan  can  infer  agreement  to 
obtain  information  electronically. 

An  individual  who  has  agreed  to 
receive  the  notice  electronically, 
however,  retains  the  right  to  request  a 
hard  copy  of  the  notice.  This  right  must 
be  described  in  the  notice.  In  addition, 
if  the  covered  entity  knows  that 
electronic  transmission  of  the  notice  has 
failed,  the  covered  entity  must  produce 
a  hard  copy  of  the  notice.  We  believe 
this  provision  allows  covered  entities 
flexibility  to  provide  the  notice  in  the 
form  that  best  meets  their  needs  without 
compromising  individuals'  right  to 
adequate  notice  of  covered  entities' 
information  practices. 

We  note  that  covered  entities  may 
also  be  subject  to  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act.  This  rule  is  not 
intended  to  alter  covered  entities' 
requirements  vuider  that  Act. 

Comment:  Some  commenters  were 
concerned  that  covered  providers  with 
"face-to-face"  patient  contact  would 
have  a  competitive  disadvantage  against 
covered  internet-based  providers, 
because  the  face-to-face  providers 
would  be  required  to  distribute  the 
notice  in  hard  copy  while  internet-based 
providers  could  satisfy  the  requirement 
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by  requiring  review  of  the  notice  on  the 
web  site  before  processing  an  order. 
They  suggested  allowing  face-to-face 
covered  providers  to  satisfy  the 
distribution  requirement  by  asking 
patients  to  review  the  notice  posted  on 
site. 

Response:  We  clarify  in  the  final  rule 
that  covered  health  care  providers  that 
provide  services  to  individuals  over  the 
internet  have  direct  treatment 
relationships  with  those  individuals. 
Covered  internet-based  providers, 
therefore,  must  distribute  the  notice  at 
the  first  service  delivery  after  the 
compliance  date  by  automatically  and 
contemporaneously  providing  the  notice 
electronically  in  response  to  the 
individual's  first  request  for  service, 
provided  the  individual  agrees  to 
receiving  the  notice  electronically. 

Even  though  we  require  all  covered 
entity  web  sites  to  post  the  entity's 
notice  prominently,  we  note  that  such 
posting  is  not  sufficient  to  meet  the 
distribution  requirements.  A  covered 
internet-based  provider  must  send  the 
notice  electronically  at  the  individual's 
first  request  for  service,  just  as  other 
covered  providers  with  direct  treatment 
relationships  must  give  individuals  a 
copy  of  the  notice  as  of  the  first  service 
delivery  after  the  compliance  date. 

We  do  not  intend  to  create 
competitive  advantages  among  covered 
providers.  A  web-based  and  a  non-web- 
based  covered  provider  each  have  the 
same  alternatives  available  for 
distribution  of  the  notice.  Both  types  of 
covCTed  providers  may  provide  either  a 
paper  copy  or  an  electronic  copy  of  the 
notice. 

Comment:  We  received  several 
comments  suggesting  that  some  covered 
entities  should  be  exempted  from  the  . 
notice  requirement  or  permitted  to 
combine  notices  with  other  covered 
entities.  Many  comments  argued  that 
the  notice  requirement  would  be 
burdensome  for  hospital-based 
physicians  and  result  in  numerous, 
duplicative  notices  that  would  be 
meaningless  or  confusing  to  patients. 
Other  comments  suggested  that  multiple 
health  plans  offered  through  the  same 
employer  should  be  permitted  to 
produce  a  single  notice. 

Response:  We  retain  the  requirement 
for  all  covered  health  care  providers  and 
health  plans  to  produce  a  notice  of 
information  practices.  Health  care 
clearinghouses  are  required  to  produce 
a  notice  of  information  practices  only  to 
the  extent  the  clearinghouse  creates  or 
receives  protected  health  information 
other  than  as  a  business  associate  of  a 
covered  entity.  See  §  164.500(b)(2).  Two 
other  types  of  covered  entities  are  not 
required  to  produce  a  notice:  a 


correctional  institution  that  is  a  covered 
entity  and  a  group  health  plan  that 
provides  benefits  only  through  one  or 
more  contracts  of  insurance  with  health 
insurance  issuers  or  HMOs, 

We  clarify  in  §  164, 504(d),  however, 
that  affiliated  covered  entities  under 
common  ownership  or  control  may 
designate  themselves  as  a  single  covered 
entity  for  piuposes  of  this  rule.  An 
affiliated  covered  entity  is  only  required 
to  produce  a  single  notice. 

In  addition,  covered  entities  that 
participate  in  an  organized  health  care 
arrangement — which  could  include 
hospitals  and  thefr  associated 
physicians — may  choose  to  produce  a 
single,  joint  notice,  if  certain 
requirements  are  met.  See  §  164.501  and 
the  corresponding  preamble  discussion 
of  organized  health  care  arrangements. 

We  clarify  that  each  covered  entity 
included  in  a  joint  notice  must  meet  the 
applicable  distribution  requirements.  If 
any  one  of  the  covered  entities, 
however,  provides  the  notice  to  a  given 
individual,  the  distribution  requirement 
with  respect  to  that  individual  is  met  for 
all  of  the  covered  entities  included  in 
the  joint  notice.  For  example,  a  covered 
hospital  and  its  attending  physicians 
may  elect  to  produce  a  joint  notice. 
When  an  individual  is  first  seen  at  the 
hospital,  the  hospital  must  provide  the 
individual  with  a  copy  of  the  joint 
notice.  Once  the  hospital  has  done  so, 
the  notice  distribution  requirement  for 
all  of  the  attending  physicians  that 
provide  treatment  to  the  individual  at 
the  hospital  and  that  are  included  in  the 
joint  notice  is  satisfied. 

Comment:  We  solicited  and  received 
comments  on  whether  to  require 
covered  entities  to  obtain  the 
individual's  signature  on  the  notice. 
Some  commenters  suggested  that 
requiring  a  signature  would  convey  the 
importance  of  the  notice,  would  make  it 
more  likely  that  individuals  read  the 
notice,  and  could  have  some  of  the  same 
benefits  of  a  consent.  They  noted  that  at 
least  one  state  already  requires  entities 
to  make  a  reasonable  effort  to  obtain  a 
signed  notice.  Other  comments  noted 
that  the  signature  would  be  useful  for 
compliance  and  risk  meuiagement 
purposes  because  it  would  document 
that  the  individual  had  received  the 
notice. 

The  majority  of  commenters  on  this 
topic,  however,  argued  that  a  signed 
acknowledgment  would  be 
administratively  burdensome, 
inconsistent  with  the  intent  of  the 
Administrative  Simplification 
requirements  of  HIPAA,  impossible  to 
achieve  for  incapacitated  individuals, 
difficult  to  achieve  for  covered  entities 
that  do  not  have  direct  contact  with 


patients,  inconsistent  with  other  notice 
requirements  under  other  laws, 
misleading  to  individuals  who  might 
interpret  thefr  signature  as  an 
agreement,  inimical  to  the  concept  of 
permitting  uses  and  disclosures  without 
authorization,  and  an  insufficient 
substitute  for  authorization. 

Response:  We  agree  with  the  majority 
of  commenters  and  do  not  require 
covered  entities  to  obtain  the 
individual's  signed  acknowledgment  of 
receipt  of  the  notice.  We  believe  that  we 
satisfied  most  of  the  argiunents  in 
support  of  requiring  a  signatiire  with  the 
new  policy  requiring  covered  health 
care  providers  with  dfrect  treatment 
relationships  to  obtain  a  consent  for 
uses  and  disclosures  of  protected  health 
information  to  carry'  out  treatment, 
payment,  and  health  care  operations. 
See  §  164,506  and  the  corresponding 
preamble  discussion  of  consent 
requirements.  We  note  that  this  rule 
does  not  preempt  other  applicable  laws 
that  require  a  signed  notice  and  does  not 
prohibit  a  covered  entity  from 
requesting  an  individual  to  sign  the 
notice. 

Comment:  Some  commenters 
supported  requiring  covered  entities  to 
adhere  to  their  privacy  practices,  as 
described  in  their  notice.  They  argued 
that  the  notice  is  meaningless  if  a 
covered  entity  does  not  actually  have  to 
follow  the  practices  contained  in  its 
notice.  Other  commenters  were 
concerned  that  the  rule  would  prevent 
a  covered  entity  from  using  or 
disclosing  protected  health  information 
in  otherwise  lawful  and  legitimate  ways 
because  of  an  intentional  or  inadvertent 
omission  from  its  published  notice. 
Some  of  these  commenters  suggested 
requiring  the  notice  to  include  a 
description  of  some  or  all  disclosures 
that  are  required  or  permitted  by  law. 
Some  commenters  stated  that  the 
adherence  requirement  should  be 
eliminated  because  it  would  generally 
inhibit  covered  entities'  ability  to 
iimovate  and  would  be  burdensome. 

Response:  We  agree  that  the  value  of 
the  notice  would  be  significantly 
diminished  absent  a  requirement  that 
covered  entities  adhere  to  the 
statements  they  make  in  their  notices. 
We  therefore  retain  the  requirement  for 
covered  entities  to  adhere  to  the  terms 
of  the  notice.  See  §  164.502(1). 

Many  of  these  commenters'  concerns 
regarding  a  covered  entity's  inability  to 
use  or  disclose  protected  health 
information  due  to  an  intentioned  or 
inadvertent  omission  from  the  notice  are 
addressed  in  our  revisions  to  the 
proposed  content  requfrements  for  the 
notice.  Rather  than  require  covered 
entities  to  describe  onlv  those  uses  and 
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disclosures  they  anticipate  making,  as 
proposed,  we  require  covered  entities  to 
describe  all  uses  and  disclosures  they 
are  required  or  permitted  to  make  under 
the  rule  without  the  individual's 
consent  or  authorization.  We  permit  a 
covered  entity  to  provide  a  statement 
that  it  will  disclose  protected  health 
information  that  is  otherwise  required 
by  law.  as  permitted  in  §  164.512(a). 
without  requinng  them  to  list  all  state 
laws  that  may  require  disclosure. 
Because  the  notice  must  describe  all 
legally  permissible  uses  and  disclosures, 
the  notice  will  not  generally  preclude 
covered  entities  from  making  any  uses 
or  disclosures  they  could  otherwise 
make  without  individual  consent  or 
authorization.  This  change  will  also 
ensure  that  individuals  are  aware  of  all 
possible  uses  and  disclosures  that  may 
occur  without  their  consent  or 
authorization,  regardless  of  the  covered 
entity's  current  practices. 

We  encourage  covered  entities, 
however,  to  additionally  describe  the 
more  limited  uses  and  disclosures  they 
actually  anticipate  making  in  order  to 
give  individuals  a  more  accurate 
understanding  of  how  information  about 
them  will  be  shared.  We  expect  that 
certain  covered  entities  will  want  to 
distinguish  themselves  on  the  basis  of 
their  privacy  protections.  We  note  that 
a  covered  entity  that  chooses  to  e.xercise 
this  option  must  clearly  state  that,  at  a 
minimum,  the  covered  entity  may  make 
disclosures  that  are  required  by  law  and 
that  are  necessary  to  avert  a  serious  and 
imminent  threat  to  health  or  safety. 

Section  164.522— Rights  To  Request 
Privacy  Protection  for  Protected  Health 
Information 

Section  164.5221a}— Right  of  an 
Individual  To  Request  Restriction  ot 
Uses  and  Disclosures 

Comment:  Several  commenters 
supported  the  language  in  the  NPRM 
regarding  the  right  to  request 
restrictions.  One  commenter  specificallv 
stated  that  this  is  a  balanced  approach 
that  addresses  the  needs  of  the  few  who 
would  have  reason  to  restrict 
disclosures  without  negatively  affecting 
the  majority  of  individuals.  At  least  one 
commenter  explained  that  if  we 
required  consent  or  authorization  for 
use  and  disclosure  of  protected  health 
information  for  treatment,  payment,  and 
health  care  operations  then  we  must 
also  have  a  right  to  request  restrictions 
of  such  disclosure  in  order  to  make  the 
consent  meaningful. 

Many  commenters  requested  that  we 
delete  this  provision,  claiming  it  would 
interfere  with  patient  care,  payment, 
and  data  integrity.  Most  of  the 


commenters  that  presented  this  position 
asserted  that  the  framework  of  giving 
patients  control  over  the  use  or 
disclosure  of  their  information  is 
contrary  to  good  patient  care  because 
incomplete  medical  records  may  lead  to 
medical  errors,  misdiagnoses,  or 
inappropriate  treatment  decisions. 
Other  commenters  asserted  that  covered 
entities  need  complete  data  sets  on  the 
populations  they  serve  to  effectively 
conduct  research  and  quality 
improvement  projects  and  that 
restrictions  would  hinder  research, 
skew  findings,  impede  quality 
improvement,  and  compromise 
accreditation  and  performance 
measurement. 

Response:  We  acknowledge  that 
widespread  restrictions  on  the  use  and 
disclosure  of  protected  health 
information  could  result  in  some 
difficulties  related  to  payment,  research, 
quality  assurance,  etc.  However,  in  our 
efforts  to  protect  the  privacy  of  health 
information  about  individuals,  we  have 
sought  a  balance  in  determining  the 
appropriate  level  of  individual  control 
and  the  smooth  operation  of  the  health 
care  system.  In  the  final  rule,  we  require 
certain  covered  providers  and  permit  all 
covered  entities  to  obtain  consent  from 
individuals  for  use  and  disclosure  of 
protected  health  information  for 
treatment,  payment,  and  health  care 
operations  (see  *)  164.506).  In  order  to 
give  individuals  some  control  over  their 
health  information  for  uses  and 
disclosures  of  protected  health 
information  for  treatment,  payment,  and 
health  care  operations,  we  provide 
individuals  with  the  opportunity  to 
request  restrictions  of  such  uses  and 
disclosures. 

Because  the  right  to  request 
restrictions  enc  ourages  discussions 
about  how  protected  health  information 
may  be  used  and  disclosed  and  about  an 
individual's  concerns  about  such  uses 
and  disclosures,  it  may  improve 
communications  between  a  provider 
and  patient  and  thereby  improve  care. 
According  to  a  1999  survey  on  the 
Confidentiality  of  Medical  Records  by 
the  California  HealthCare  Foundation, 
one  out  of  every  six  people  engage  in 
behavior  to  protect  themselves  from 
unwanted  disclosures  of  health 
information,  such  as  lying  to  providers 
or  avoiding  seeking  care.  This  indicates 
that,  without  the  ability  to  request 
restrictions,  individuals  would  have 
incentives  to  remain  silent  about 
important  health  information  that  could 
have  an  effect  on  their  health  and  health 
care,  rather  than  consulting  a  health 
care  provider. 

Further,  this  policy  is  not  a  dramatic 
change  from  the  status  quo.  Today, 


many  state  laws  restrict  disclosures  for 
certain  types  of  health  information 
without  patient's  authorization.  Even  if 
there  is  no  mandated  requirement  to 
restrict  disclosures  of  health 
information,  providers  may  agree  to 
requests  for  restrictions  of  disclosures 
when  a  patient  expresses  particular 
sensitivity  eind  concern  for  the 
disclosure  of  health  information. 

We  agree  that  there  may  be  instances 
in  which  a  restriction  could  negatively 
affect  patient  care.  Therefore,  we 
include  protections  against  this 
occurrence.  First,  the  right  to  request 
restrictions  is  a  right  of  individuals  to 
make  the  request.  A  covered  entity  may 
refuse  to  restrict  uses  and  disclosures  or 
may  agree  only  to  certain  aspects  of  the 
individual's  request  if  there  is  concern 
for  the  quality  of  patient  care  in  the 
future.  For  example,  if  a  covered 
provider  believes  that  it  is  not  in  the 
patient's  best  medical  interest  to  have 
such  a  restriction,  the  provider  may 
discuss  the  request  for  restriction  with 
the  patient  and  give  the  patient  the 
opportunity  to  explain  the  concern  for 
disclosure.  Also,  a  covered  provider 
who  is  concerned  about  the 
implications  on  future  treatment  can 
agree  to  use  and  disclose  sensitive 
protected  health  information  for 
treatment  purposes  only  and  agree  not 
to  disclose  information  for  payment  and 
operation  purposes.  Second,  a  covered 
provider  need  not  comply  with  a 
restriction  that  has  been  agreed  to  if  the 
individual  who  requested  the  resfriction 
is  in  need  of  emergency  treatment  and 
the  restricted  protected  health 
information  is  needed  to  provide  the 
emergency  treatment.  This  exception 
should  limit  the  harm  to  health  that  may 
otherwise  result  from  restricting  the  use 
or  disclosure  of  protected  health 
information.  We  encourage  covered 
providers  to  discuss  with  individuals 
that  the  information  may  be  used  or 
disclosed  in  emergencies.  We  requfre 
that  the  covered  entity  that  discloses 
restricted  protected  health  information 
in  an  emergency  request  that  the  health 
care  provider  that  receives  such 
information  not  further  use  or  re- 
disclose  the  information. 

Comment:  Some  health  plans  stated 
that  an  institutionalized  right  to  restrict 
can  interfere  with  proper  payment  and 
can  make  it  easier  for  unscrupulous 
providers  or  patients  to  commit  fr^ud  on 
insurance  plans.  They  were  concerned 
that  individuals  could  enter  into 
restrictions  with  providers  to  withhold 
information  to  insurance  companies  so 
that  the  insurance  company  would  not 
know  about  certain  conditions  when 
underwriting  a  policy. 
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Response:  This  rule  does  not  enhance 
the  ability  of  imscrupulous  patients  or 
health  care  providers  to  engage  in 
deceptive  or  fraudulent  withholding  of 
information.  This  rule  grants  a  right  to 
request  a  restriction,  not  an  absolute 
right  to  restrict.  Individuals  can  make 
such  requests  today.  Other  laws 
criminalize  insurance  fraud;  this 
regulation  does  not  change  those  laws. 

Comment:  One  commenter  asserted 
that  patients  cannot  anticipate  the 
significance  that  one  aspect  of  their 
medical  information  will  have  on 
treatment  of  other  medical  conditions, 
and  therefore,  allowing  them  to  restrict 
use  or  disclosing  of  some  information  is 
contrary  to  the  patient's  best  interest. 

Response:  We  agree  that  patients  may 
find  it  difficult  to  make  such  a  calculus, 
and  that  it  is  incumbent  on  health  care 
providers  to  help  them  do  so.  Health 
care  providers  may  deny  requests  for  or 
limit  the  scope  of  the  restriction 
requested  if  they  believe  the  restriction 
is  not  in  the  patient's  best  interest. 

Comment:  One  commenter  asked 
whether  an  individual's  resfriction  to 
disclosure  of  information  will  be  a  bar 
to  liability  for  misdiagnosis  or  failure  to 
diagnose  by  a  covered  entity  who  can 
frace  its  error  back  to  the  lack  of 
information  resulting  from  such 
resfriction. 

Response:  Decisions  regarding 
liability  and  professional  standards  are 
determined  by  state  and  other  law.  This 
rule  does  not  establish  or  limit  liability 
for  covered  entities  under  those  laws. 
We  expect  that  the  individual's  request 
to  resfrict  the  disclosine  of  thefr 
protected  health  information  would  be 
considered  in  the  decision  of  whether  or 
not  a  covered  entity  is  liable. 

Comment:  One  commenter  requested 
that  we  allow  health  plans  to  deny 
coverage  or  reimbursement  when  a 
covered  health  care  provider's 
agreement  to  restrict  use  or  disclosine 
prevents  the  plan  from  getting  the 
information  that  is  necessary  to 
determine  eligibility  or  coverage. 

Response:  hi  this  rule,  we  do  not 
modify  insiu«rs'  rules  regarding 
information  necessary  for  payment.  We 
recognize  that  restricting  the  disclosure 
of  information  may  result  in  a  denial  of 
payment.  We  expect  covered  providers 
to  explain  this  possibility  to  individuals 
when  considering  thefr  requests  for 
restrictions  and  to  make  alternative 
payment  arrangements  with  individuals 
if  necessary. 

Comment:  Some  commenters 
discussed  the  adminisfrative  burden 
and  cost  of  the  requirement  that 
individuals  have  the  right  to  request 
restrictions  and  that  trying  to  segregate 
certain  portions  of  information  for 


protection  may  be  impossible.  Others 
stated  that  the  adminisfrative  burden 
would  make  providers  unable  to 
accommodate  restrictions,  and  would 
therefore  give  patients  false  expectations 
that  their  right  to  request  restrictions 
may  be  acted  upon.  One  commenter 
expressed  concern  that  large  covered 
providers  would  have  a  particularly 
difficult  time  establishing  a  policy 
whereby  the  covered  entity  could  agree 
to  restrictions  and  would  have  an  even 
more  difficult  time  implementing  the 
restrictions  since  records  may  be  kept  in 
multiple  locations  and  accessed  by 
multiple  people  within  the  organization. 
Still  other  commenters  believed  that  the 
right  to  request  restrictions  would  invite 
argiunent,  delay,  and  litigation. 

Response:  We  do  not  believe  that  this 
requirement  is  a  significant  change  from 
current  practice.  Providers  afready 
respond  to  requests  by  patients 
regarding  sensitive  information,  and  are 
subject  to  state  law  requirements  not  to 
disclose  certain  types  of  information 
without  authorization.  This  right  to 
request  is  permissive  so  that  covered 
entities  can  balance  the  needs  of 
particular  individuals  with  the  entity's 
ability  to  manage  specific 
acconunodations . 

Comment:  Some  commenters  were 
concerned  that  a  covered  entity  would 
agree  to  a  resfriction  and  then  realize 
later  that  the  information  must  be 
disclosed  to  another  caregiver  for 
important  medical  care  purposes. 

Response:  Some  individuals  seek 
freatment  only  on  the  condition  that 
information  about  that  freatment  will 
not  be  shared  with  others.  We  believe  it 
is  necessary  and  appropriate,  therefore, 
that  when  a  covered  provider  agrees  to 
such  a  restriction,  the  individual  must 
be  able  to  rely  on  that  promise.  We 
strongly  encourage  covered  providers  to 
consider  futiue  freatment  implications 
of  agreeing  to  a  resfriction.  We 
encourage  covered  entities  to  inform 
others  of  the  existence  of  a  restriction 
when  appropriate,  provided  that  such 
notice  does  not  amount  to  a  de  facto 
disclosiu-e  of  the  restricted  information. 
If  the  covered  provider  subject  to  the 
restriction  believes  that  disclosing  the 
protected  health  information  that  was 
created  or  obtained  subject  to  the 
restriction  is  necessary  to  avert  harm 
(and  it  is  not  for  emergency  freatment), 
the  provider  must  ask  the  individual  for 
permission  to  terminate  or  modify  the 
restriction.  If  the  individual  agrees  to 
the  termination  of  the  restriction,  the 
provider  must  document  this 
termination  by  noting  this  agreement  in 
the  medical  record  or  by  obtaining  a 
vmtten  agreement  of  termination  from 
the  individual  and  may  use  or  disclose 


the  information  for  treatment.  If  the 
individual  does  not  agree  to  terminate 
or  modify  the  resfriction,  however,  the 
provider  must  continue  to  honor  the 
restriction  with  respect  to  protected 
health  information  that  was  created  or 
received  subject  to  the  restriction.  We 
note  that  if  the  restricted  protected 
health  information  is  needed  to  provide 
emergency  freatment  to  the  individual 
who  requested  the  restriction,  the 
covered  entity  may  use  or  disclose  such 
information  for  such  treatment. 

Comment:  Commenters  asked  that  we 
requfre  covered  entities  to  keep  an 
accounting  of  the  requests  for 
restrictions  and  to  report  this 
information  to  the  Department  in  order 
for  the  Department  to  determine 
whether  covered  entities  are  showing 
"good  faith"  in  dealing  with  these 
requests. 

Response:  We  require  that  covered 
entities  that  agree  to  resfrictions  with 
individuals  document  such  restrictions. 
A  covered  entity  must  retain  such 
documentation  for  six  years  from  the 
date  of  its  creation  or  the  date  when  it 
last  was  in  effect,  whichever  is  later.  We 
do  not  require  covered  entities  to  keep 
a  record  of  all  requests  made,  including 
those  not  agreed  to,  nor  that  they  report 
such  requests  to  the  Department.  The 
decision  to  agree  to  resfrictions  is  that 
of  the  covered  entity.  Because  there  is 
no  requirement  to  agree  to  a  resfriction, 
there  is  no  reason  to  impose  the  burden 
to  document  requests  that  are  denied. 
Any  reporting  requirement  could 
imdermine  the  purpose  of  this  provision 
by  causing  the  sharing,  or  appearance  of 
sharing,  of  information  for  which 
individuals  are  seeking  extra  protection. 

Comment:  One  commenter  asserted 
that  providers  that  currently  allow  such 
restrictions  will  choose  not  to  do  so 
under  the  rule  based  on  the  guidance  of 
legal  counsel  and  loss  prevention 
managers,  and  suggested  that  the 
Secretary  promote  competition  among 
providers  with  respect  to  privacy  by 
developing  a  third-party  ranking 
mechanism. 

Response:  We  believe  that  providers 
will  do  what  is  best  for  their  patients, 
in  accordance  with  their  ethics  codes, 
and  will  continue  to  find  ways  to 
accommodate  requested  restrictions 
when  they  believe  that  it  is  in  the 
patients'  best  interests.  We  anticipate 
that  providers  who  find  such  action  to 
be  of  commercial  benefit  will  notify 
consumers  of  their  willingness  to  be 
responsive  to  such  requests.  Involving 
third  parties  could  undermine  the 
purpose  of  this  provision,  by  causing 
the  sharing,  or  appearance  of  sharing,  of 
information  for  which  individuals  are 
seeking  exfra  protection. 
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Comment:  One  conunenter  said  that 
ciny  agreement  regarding  patient- 
requested  restrictions  should  be  in 
writing  before  a  covered  provider  would 
be  held  to  standards  for  compliance. 

Response:  We  agree  that  agreed  to 
restrictions  must  be  dociimented  in 
writing,  and  we  require  that  covered 
entities  that  agree  to  restrictions 
document  those  restrictions  in 
accordance  with  §  164.530(j)  The 
writing  need  not  be  formal;  a  notation 
in  the  medical  record  will  suffice.  We 
disagree  with  the  request  that  an  agreed 
to  restriction  be  reduced  to  writing  in 
order  to  be  enforced.  If  we  adopted  the 
requested  policy,  a  covered  entity  could 
agree  to  a  restriction  with  an  individual, 
but  avoid  being  held  to  this  agreed  to 
restriction  under  the  rule  by  failing  to 
document  the  restriction.  This  would 
give  a  covered  entity  the  opportunity  to 
agree  to  a  restriction  and  then,  at  its  sole 
discretion,  determine  if  it  is  enforceable 
by  deciding  whether  or  not  to  make  a 
note  of  the  restriction  in  the  record 
about  the  individual.  Because  the 
covered  entity  has  the  ability  to  agree  or 
fail  to  agree  to  a  restriction,  we  believe 
that  once  the  restriction  is  agreed  to,  the 
covered  entit\'  must  honor  the 
agreement.  Any  other  result  would  be 
deceptive  to  the  individual  and  could 
lead  an  individual  to  disclose  health 
information  under  the  assumption  that 
the  uses  and  disclosures  will  be 
restricted.  Under  §  164.522.  a  covered 
entity  could  be  found  to  be  in  violation 
of  the  rule  if  it  fails  to  put  an  agreed- 
upon  restriction  in  writing  and  also  if  it 
uses  or  discloses  protected  health 
information  inconsistent  with  the 
restriction. 

Comment:  Some  commenters  said  that 
the  right  to  request  restrictions  should 
be  extended  to  some  of  the  uses  and 
disclosures  permitted  without 
authorization  in  §  164.510  of  the  NPRM. 
such  as  disclosures  to  next  of  kin.  for 
judicial  and  administrative  proceedings, 
for  law  enforcement,  and  for 
governmental  health  data  systems. 
Other  commenters  said  that  these  uses 
and  disclosures  should  be  preserved 
without  an  opportunity  for  individuals 
to  opt  out. 

Response:  We  have  not  extended  the 
right  to  request  restrictions  under  this 
rule  to  disclosures  permitted  in 
§  164.512  of  the  final  rule.  However,  we 
do  not  preempt  other  law  that  would 
enforce  such  agreed-upon  restrictions. 
As  discussed  in  more  detail,  above,  we 
have  extended  the  right  to  request 
restrictions  to  disclosures  to  persons 
assisting  in  the  individual's  care,  such 
as  next  of  kin.  under  §  164.510(b).  Any 
restriction  that  a  covered  entity  agrees  to 
with  respect  to  persons  assisting  in  the 


individual's  care  in  accordance  with  the 
rule  will  be  enforceable  under  the  rule. 

Comment:  A  few  commenters  raised 
the  question  of  the  effect  of  a  restriction 
agreed  to  by  one  covered  entity  that  is 
part  of  a  larger  covered  entit\', 
particularly  a  hospital.  Commenters 
were  also  concerned  about  who  may 
speak  on  behalf  of  the  covered  endty. 

Response:  All  covered  entities  are 
required  to  establish  policies  and 
procedures  for  providing  individuals 
the  right  to  request  restrictions, 
including  policies  for  who  may  agree  to 
such  restrictions  on  the  covered  entity's 
behalf  Hospitals  and  other  large  entities 
that  are  concerned  about  employees 
agreeing  to  restrictions  on  behalf  of  the 
organization  will  have  to  make  sure  that 
their  policies  are  communicated 
appropriately  to  those  employees.  The 
circumstances  under  which  members  of 
a  covered  entity's  workforce  can  bind 
the  covered  entity  are  a  function  of 
other  law,  not  of  this  regulation. 

Comment:  Commenters  expressed 
confusion  about  the  intended  effect  of 
any  agreed-upon  restrictions  on 
downstream  covered  entities.  They 
asserted  that  it  would  be  extremely 
difficult  for  a  requested  restriction  to  be 
followed  through  the  health  care  system 
and  that  it  would  be  unfair  to  hold 
covered  entities  to  a  restriction  when 
they  did  not  agree  to  such  restriction. 
Specifically,  commenters  asked  whether 
a  covered  provider  that  receives 
protected  health  information  in 
compliance  with  this  rule  from  a 
physician  or  medical  group  that  has 
agreed  to  limit  certain  uses  of  the 
information  must  comply  with  the 
original  restriction.  Other  commenters 
expressed  concern  that  not  applying  a 
restriction  to  downstream  covered 
entities  is  a  loophole  and  that  all 
downstream  covered  providers  and 
health  plans  should  be  bound  by  the 
restrictions. 

Response:  Under  the  final  rule,  a 
restriction  that  is  agreed  to  between  an 
individual  and  a  covered  entity  is  only 
binding  on  the  covered  entity  that 
agreed  to  the  restriction  and  not  on 
downstream  entities.  It  would  also  be 
binding  on  any  business  associate  of  the 
covered  entity  since  a  business  associate 
can  not  use  or  disclose  protected  health 
information  in  any  manner  that  a 
covered  entity  would  not  be  permitted 
to  use  or  disclose  such  information.  We 
realize  that  this  may  limit  the  ability  of 
an  individual  to  successfully  restrict  a 
use  or  disclosure  under  all 
circumstances,  but  we  take  this 
approach  for  two  reasons.  First,  we 
allow  covered  entities  to  refuse 
individuals'  requests  for  restrictions. 
Requiring  downstream  covered  entities 


to  abide  by  a  restriction  would  be 
tantamount  to  forcing  them  to  agree  to 
a  request  to  which  they  otherwise  may 
not  have  agreed.  Second,  some  covered 
entities  have  information  systems  which 
will  allow  them  to  acconunodate  such 
requests,  while  others  do  not.  If  the 
downstream  provider  is  in  the  latter 
category,  the  administrative  burden  of 
such  a  requirement  would  be 
unmanageable. 

We  encourage  covered  entities  to 
explain  this  limitation  to  individuals 
when  they  agree  to  restrictions,  so 
individuals  will  understand  that  they 
need  to  ask  all  their  health  plans  and 
providers  for  desired  restrictions.  We 
also  require  that  a  covered  entity  that 
discloses  protected  health  information 
to  a  health  care  provider  for  emergency 
treatment,  in  accordance  with  §  164.522 
(a)(iii),  to  request  that  the  recipient  not 
further  use  or  disclose  the  information. 

Comment:  One  conunenter  requested 
that  agreed-to  restrictions  of  a  covered 
entity  not  be  applied  to  business 
associates. 

Response:  As  stated  in  §  164.504(e)(2). 
business  associates  are  acting  on  behalf 
of,  or  performing  services  for,  the 
covered  entity  and  may  not,  with  two 
narrow  exceptions,  use  or  disclose 
protected  health  information  in  a 
manner  that  would  violate  this  rule  if 
done  by  the  covered  entity.  Business 
associates  are  agents  of  the  covered 
entity  with  respect  to  protected  health 
information  they  obtain  through  the 
business  relationship.  If  the  covered 
entity  agrees  to  a  restriction  and, 
therefore,  is  bound  to  such  restriction, 
the  business  associate  will  also  be 
required  to  comply  with  the  restriction. 
If  the  covered  entity  has  agreed  to  a 
restriction,  the  satisfactory  assurances 
from  the  business  associate,  as  required 
in  §  164.504(e).  must  include  assurances 
that  protected  health  information  will 
not  be  used  or  disclosed  in  violation  of 
em  agreed  to  restriction. 

Comment:  One  conunenter  requested 
clarification  that  the  right  to  request 
restrictions  cannot  be  used  to  restrict 
the  creation  of  de-identified       ^ 
information. 

Response:  We  found  no  reason  to  treat 
the  use  of  protected  health  information 
to  create  de-identified  information 
different  from  other  uses  of  protected 
health  information.  The  right  to  request 
restriction  applies  to  any  use  or 
disclosure  of  protected  health 
information  to  carry  out  treatment, 
payment,  or  health  care  operations.  If 
the  covered  entity  uses  protected  health 
information  to  create  de-identified 
information,  the  covered  entity  need  not 
agree  to  a  restriction  of  this  use. 
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Comment:  Some  commenters  stated 
that  individuals  should  be  given  a  true 
right  to  restrict  uses  and  disci  osiuvs  of 
protected  health  information  in  certain 
defined  circumstances  (such  as  for 
sensitive  information)  rather  than  a  right 
to  request  restrictions. 

Response:  We  are  concerned  that  a 
right  to  restrict  could  create  conflicts 
with  the  professional  ethical  obligations 
of  providers  and  others.  We  believe  it  is 
better  policy  to  allow  covered  entities  to 
refuse  to  honor  restrictions  that  they 
believe  are  not  appropriate  and  leave 
the  individual  with  the  option  of 
seeking  service  from  a  different  covered 
entity.  In  addition,  many  covered 
entities  have  information  systems  that 
would  make  it  difficult  or  impossible  to 
accommodate  certain  restrictions. 

Comment:  Some  commenters 
requested  that  self-pay  patients  have 
additional  rights  to  restrict  protected 
health  information.  Others  believed  that 
this  policy  would  result  in  de  facto 
discrimination  against  those  patients 
that  could  not  afford  to  pay  out-of- 
pocket. 

Response:  Under  the  final  rule,  the 
decision  whether  to  tie  an  agreement  to 
restrict  to  the  way  the  individual  pays 
for  services  is  left  to  each  covered 
entity.  We  have  not  provided  self-pay 
patients  with  any  special  rights  under 
the  nde. 

Comment:  Some  commenters 
suggested  that  we  require  restrictions  to 
be  clearly  noted  so  that  insurers  and 
other  providers  would  be  aware  that 
they  were  not  being  provided  with 
complete  information. 

Response:  Under  the  final  rule,  we  do 
not  require  or  prohibit  a  covered  entity 
to  note  the  existence  of  an  omission  of 
information.  We  encourage  covered 
entities  to  inform  others  of  the  existence 
of  a  restriction,  in  accordance  with 
professional  practice  and  ethics,  when 
appropriate  to  do  so.  In  deciding 
whether  or  not  to  disclose  the  existence 
of  a  restriction,  we  encourage  the 
covered  entity  to  carefully  consider 
whether  disclosing  the  existence  is 
tantamount  to  disclosiire  of  the 
restricted  protected  health  information 
so  as  to  not  violate  the  agreed  to 
restriction. 

Comment:  A  few  commenters  said 
that  covered  entities  should  have  the 
right  to  modify  or  revoke  an  agreement 
to  restrict  use  or  disclosure  of  protected 
health  information. 

Response:  We  agree  that,  as 
circumstances  change,  covered  entities 
should  be  able  to  revisit  restrictions  to 
which  they  had  previously  agreed.  At 
the  same  time,  individuals  should  be 
able  to  rely  on  agreements  to  restrict  the 
use  or  disclosure  of  information  that 


they  believe  is  particularly  sensitive.  If 
a  covered  entity  would  like  to  revoke  or 
modify  an  agreed-upon  restriction,  the 
covered  entity  must  renegotiate  the 
agreement  with  the  individual.  If  the 
individual  agrees  to  modify  or  terminate 
the  restriction,  the  covered  entity  must 
get  written  agreement  from  the 
individual  or  must  dociunent  the  oral 
agreement.  If  the  individual  does  not 
agree  to  terminate  or  modify  the 
restriction,  the  covered  entity  must 
inform  the  individual  that  it  is 
modifying  or  terminating  its  agreement 
to  the  restriction  and  any  modification 
or  termination  would  apply  only  with 
respect  to  protected  health  information 
created  or  received  after  the  covered 
entity  informed  the  individual  of  the 
termination.  Any  protected  health 
information  created  or  received  during 
the  time  between  when  the  restriction 
was  agreed  to  and  when  the  covered 
entity  informed  the  individual  or  such 
modification  or  termination  remains 
subject  to  the  restriction. 

Comment:  Many  commenters 
advocated  for  stronger  rights  to  request 
restrictions,  particularly  that  victims  of 
domestic  violence  should  have  an 
absolute  right  to  restrict  disclosure  of 
information. 

Response:  We  address  restrictions  for 
disclosvues  in  two  different  ways,  the 
right  to  request  restrictions 
(§  164.522(a))  and  confidential 
communications  (§  164.522(b)).  We  have 
provided  all  individuals  with  a  right  to 
request  restrictions  on  uses  or 
disclosures  of  treatment,  payment,  and 
health  care  operations.  This  is  not  an 
absolute  right  to  restrict.  Covered 
entities  are  not  required  to  agree  to 
requested  restrictions;  however,  if  they 
do,  the  rule  would  require  them  to  act 
in  accordance  with  the  restrictions.  (See 
the  preamble  regarding  §  164.522  for  a 
more  comprehensive  discussion  of  the 
right  to  request  restrictions.) 

In  the  final  rule,  we  create  a  new 
provision  that  provides  individuals  with 
a  right  to  confidential  communications, 
in  response  to  these  comments.  This 
provision  grants  individuals  with  a  right 
to  restrict  disclosures  of  information 
related  to  communications  made  by  a 
covered  entity  to  the  individual,  by 
allowing  the  individual  to  request  that 
such  communications  be  made  to  the 
person  at  an  alternative  location  or  by 
an  alternative  means.  For  example,  a 
woman  who  lives  with  an  abusive  man 
and  is  concerned  that  his  knowledge  of 
her  health  care  treatment  may  lead  to 
additional  abuse  can  request  that  any 
mail  from  the  provider  be  sent  to  a 
friend's  home  or  that  telephone  calls  by 
a  covered  provider  be  made  to  her  at 
work.  Other  reasonable 


accommodations  may  be  requested  as 
well,  such  as  requesting  that  a  covered 
provider  never  contact  the  individual  by 
a  phone,  but  only  contact  her  by 
electronic  mail.  A  provider  must 
accommodate  an  individual's  request 
for  confidential  communications,  under 
this  section,  without  requiring  an 
explanation  as  to  the  reason  for  the 
request  as  a  condition  of 
accommodating  the  request.  The 
individual  does  not  need  to  be  in  an 
abusive  situation  to  make  such  requests 
of  a  covered  provider.  The  only 
conditions  that  a  covered  provider  may 
place  on  an  individual  is  that  the 
request  be  reasonable  with  respect  to  the 
administrative  burden  on  the  provider, 
the  request  to  be  in  writing,  the  request 
specify  an  alternative  address  or  other 
method  of  contact,  and  that  (where 
relevant)  the  individual  provide 
information  about  how  payment  will  be 
handled.  What  is  reasonable  may  vary 
by  the  size  or  type  of  covered  entity; 
however,  additional  modest  cost  to  the 
provider  would  not  be  unreasonable. 

An  individual  also  has  a  right  to 
restrict  communications  from  a  health 
plan.  The  right  is  the  same  as  with 
covered  providers  except  it  is  limited  to 
cases  where  the  disclosure  of 
information  could  endanger  the 
individual.  A  health  plan  may  require 
an  individual  to  state  this  fact  as  a 
condition  of  accommodating  the 
individual's  request  for  confidential 
communications.  This  would  provide 
victims  of  domestic  violence  the  right  to 
control  such  disclosures. 

Comment:  Commenters  opposed  the 
provision  of  the  NPRM 
(§  164.506(c)(l)(ii)(B))  stating  that  an 
individual's  right  to  request  restrictions 
on  use  or  disclosure  of  protected  health 
information  would  not  apply  in 
emergency  situations  as  set  forth  in 
proposed  §  164.510(k).  Commenters 
asserted  that  victims  who  have  been 
harmed  by  violence  may  first  turn  to 
emergency  services  for  help  and  that,  in 
such  situations,  the  victim  should  be 
able  to  request  that  the  perpetrator  not 
be  told  of  his  or  her  condition  or 
whereabouts. 

Response:  We  agree  with  some  of  the 
commenters'  concerns.  In  the  final  rule, 
the  right  to  request  restrictions  is 
available  to  all  individuals  regardless  of 
the  circumstance  or  the  setting  in  which 
the  individual  is  obtaining  care.  For 
example,  an  individual  that  seeks  care 
in  an  emergency  room  has  the  same 
right  to  request  a  restriction  as  an 
individual  seeking  care  in  the  office  of 
a  covered  physician. 

However,  we  continue  to  permit  a 
covered  entity  to  disclose  protected 
health  information  to  a  health  care 
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provider  in  an  emergency  treatment 
situation  if  the  restricted  protected 
health  information  is  needed  to  provide 
the  emergency  treatment  or  if  the 
disclosure  is  necessary  to  avoid  serious 
and  imminent  threats  to  public  health 
and  safety.  Although  we  understand  the 
concern  of  the  commenters.  we  believe 
that  these  exceptions  are  limited  and 
will  not  cause  a  covered  entity  to 
disclose  information  to  a  perpetrator  of 
a  crime.  We  are  concerned  that  a 
covered  provider  would  be  required  to 
delav  necessary  care  if  a  covered  entity 
had  to  determine  if  a  restriction  exists 
at  the  time  of  such  emergency.  Even  if 
a  covered  entitv  knew  that  there  was  a 
restriction,  we  permitted  this  limited 
exception  for  emergency  situations 
because,  as  we  had  stated  in  the 
preamble  for  ^  164.506  of  the  NTRM.  an 
emergencv  situation  mav  not  provide 
sufficient  opportunity  for  a  patient  and 
health  care  provider  to  discuss  the 
potential  implications  of  restricting  use 
and  disclosure  of  protected  health 
information  on  that  emergency  We  also 
believe  that  the  importance  of  avoiding 
serious  and  imminent  threats  to  health 
and  safetv  and  the  ethical  and  legal 
obligations  of  covered  health  care 
providers'  to  make  disclosures  for  these 
purposes  is  so  significant  that  it  is  not 
appropriate  to  apply  the  right  to  request 
restrictions  on  such  disclosures. 

We  note  that  we  have  included  other 
provisions  in  the  final  rule  intended  to 
avoid  or  minimize  harm  to  victims  of 
domestic  violence.  .Specifically,  we 
include  provisions  in  the  final  rule  that 
allow  individuals  to  opt  out  of  certain 
types  of  disclosures  and  require  covered 
entities  to  use  professional  judgment  to 
determine  whether  disclosure  of 
protected  health  information  is  in  a 
patient's  best  interest  (see  <?  164.510(a) 
on  use  and  disclosure  for  facility 
directories  and  §  164.510(b)  on  uses  and 
disclosures  for  assisting  in  an 
individual's  care  and  notification 
purposes).  Although  an  agreed  to 
restriction  under  *i  164.522  would  applv 
to  uses  and  disclosures  for  assisting  in 
an  individual's  care,  the  opt  out 
provision  in  4t  164.510(b)  can  be  more 
helpful  to  a  person  who  is  a  victim  of 
domestic  violence  because  the 
individual  can  opt  out  of  such 
disclosure  without  obtaining  the 
agreement  of  the  covered  provider.  We 
permit  a  covered  entity  to  elect  not  to 
treat  a  person  as  a  personal 
representative  (see  §  164.502(g))  or  to 
deny  access  to  a  personal  representative 
(see  §  164.524(a)(3)(iii))  where  there  are 
concerns  related  to  abuse.  We  also 
include  a  new  §  164.512(c)  which 
recognizes  the  unique  circumstances 


surrounding  disclosure  of  protected 
health  information  about  victims  of 
abuse,  neglect,  and  domestic  violence. 

Section  I m  5221  hi — Confidential 
Communications  Requirements 

Comment  Several  commenters 
requested  that  we  add  a  new  section  to 
prevent  disclosure  of  sensitive  health 
care  services  to  members  of  the  patient's 
familv  through  communications  to  the 
individual's  home,  such  as  appointment 
notices,  confirmation  or  scheduling  of 
appointments,  or  mailing  a  bill  or 
explanation  of  benefits,  bv  requiring 
covered  entities  to  agree  to  correspond 
with  the  patient  in  another  way  Some 
commenters  stated  that  this  is  necessar\- 
in  order  to  protect  inadvertent 
disclosure  of  sensitive  information  and 
to  protect  victims  of  domestic  violence 
from  disclosure  to  an  abuser.  A  few 
commenters  suggested  that  a  covered 
entitv  should  be  retjuired  to  obtain  an 
individual's  authorization  prior  to 
communicating  with  the  individual  at 
the  individual's  home  with  respect  to 
health  care  relating  to  sensitive  subjects 
such  as  reproductive  health,  sexually 
transmissible  diseases,  substance  abuse 
or  mental  health. 

Response:  We  agree  with  commenters' 
concerns  regarding  covered  entities' 
communications  with  individuals.  We 
created  a  new  provision.  ^  164.522(b).  to 
address  confidential  ccjmmunications  by 
covered  entities.  This  provision  gives 
individuals  the  right  to  request  that  they 
receive  communications  from  covered 
entities  at  an  alternative  address  or  by 
an  alternative  means,  regardless  of  the 
nature  uf  the  protected  health 
information  involved.  Covered 
providers  are  required  to  accommodate 
reasonable  requests  by  individuals  and 
may  not  require  the  individual  to 
explain  the  basis  for  the  request  as  a 
( Diidition  of  accommodation.  Health 
plans  are  required  to  accommodate 
reasonable  requests  by  individuals  as 
well,  however,  they  may  require  the 
individual  to  provide  a  statement  that 
disclosure  of  the  information  could 
endanger  the  individual,  and  they  may 
condition  the  accommodation  on  the 
receipt  of  such  statement. 

Under  the  rule,  we  have  required 
covered  providers  to  accommodate 
requests  for  communications  to 
alternative  addresses  or  by  alternative 
means,  regardless  of  the  reason,  to  limit 
risk  of  harm.  Providers  have  more 
frequent  one-on-one  communications 
with  patients,  making  the  safety 
concerns  from  an  inadvertent  disclosure 
more  substantial  and  the  need  for 
confidential  communications  more 
c:ompelling.  We  have  made  the 
requirement  for  covered  providers 


absolute  and  not  contingent  on  the 
reason  for  the  request  because  we 
wanted  to  make  it  relatively  easy  for 
victims  of  domestic  violence,  who  face 
real  safetv  concerns  by  disclosures  of 
health  information,  to  limit  the  potential 
for  such  disclosures. 

The  standard  we  created  for  health 
plans  is  different  from  the  requirement 
for  covered  providers,  in  that  we  only 
require  health  plans  to  make  requested 
accommodations  for  confidential 
communications  when  the  individual 
as.serts  that  disclosure  could  be 
dangerous  to  the  individual.  We  address 
health  plan  requirements  in  this  way 
because  health  plans  are  often  issued  to 
a  family  member  (the  employee),  rather 
than  to  each  individual  member  of  a 
family,  and  therefore,  health  plans  tend 
to  communicate  with  the  named  insured 
rather  than  with  individual  family 
members.  Requiring  plans  to 
accommodate  a  restriction  for  one 
individual  could  be  administratively 
more  difficult  than  it  is  for  providers 
that  regularly  communicate  with 
individuals.  However,  in  the  case  of 
domestic  violence  or  potential  abuse, 
the  level  of  hann  that  can  result  from  a 
disclosure  of  protected  health 
information  tips  the  balance  in  favor  of 
requiring  such  restriction  to  prevent 
inadvertent  disclosure.  We  have 
adopted  the  policy  recommended  by  the 
National  Association  of  Insurance 
Commissioners  in  the  Health 
Information  Policy  Model  Act  (1998)  as 
this  best  reflects  the  balance  of  the 
appropriate  level  of  regulation  of  the 
industr>'  compared  with  the  need  to 
protect  individuals  from  harm  that  may 
result  from  inadvertent  disclosure  of 
information.  This  policy  is  also 
consistent  with  recommendations  made 
in  the  Family  Violence  Prevention 
Fund's  publication  "Health  Privacy 
Principles  for  Protecting  Victims  of 
Domestic  Violence"  (October  2000).  Of 
course,  health  plans  may  accommodate 
requests  for  confidential 
communications  without  requiring  a 
statement  that  the  individual  would  be 
in  danger  from  disclosure  of  protected 
health  information. 

Comment:  One  commenter  requested 
that  we  create  a  standard  that  all 
information  from  a  health  plan  be  sent 
to  the  patient  and  not  the  policyholder 
or  subscriber. 

Response:  We  require  health  plans  to 
accommodate  certain  requests  that 
information  not  be  sent  to  a  particular 
location  or  by  particular  means.  A 
health  plan  must  accommodate 
reasonable  requests  by  individuals  that 
protected  health  information  about  them 
be  sent  directly  to  them  and  not  to  a 
policyholder  or  subscriber,  if  the 
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individual  states  that  he  or  she  may  be 
in  danger  from  disclosure  of  such 
information.  We  did  not  generally 
require  health  plans  to  send  information 
to  the  patient  and  not  the  policyholder 
or  subscriber  because  we  believed  it 
would  be  administratively  burdensome 
and  because  the  named  insured  may 
have  a  valid  need  for  such  information 
to  manage  payment  and  benefits. 

Sensitive  Subjects 

Comment:  Many  commenters 
requested  that  additional  protections  be 
placed  on  sensitive  information, 
including  information  regarding  HIV/ 
AIDS,  sexually  transmitted  diseases, 
mental  health,  substance  abuse, 
reproductive  health,  and  genetics.  Many 
requested  that  we  ensure  the  regulation 
adequately  protects  victims  of  domestic 
violence.  They  asserted  that  the  concern 
for  discrimination  or  stigma  resulting 
from  disclosin-e  of  sensitive  health 
information  could  dissuade  a  person 
from  seeking  needed  treatment.  Some 
commenters  noted  that  many  state  laws 
provide  additional  protections  for 
various  types  of  information.  They 
requested  that  we  develop  federal 
standards  to  have  consistent  rules 
regarding  the  protection  of  sensitive 
information  to  achieve  the  goals  of  cost 
savings  and  patient  protection.  Others 
requested  that  we  require  patient 
consent  or  special  authorization  before 
certain  types  of  sensitive  information 
was  disclosed,  even  for  treatment, 
payment,  and  health  care  operations, 
and  some  thought  we  should  require  a 
separate  request  for  each  disclosure. 
Some  commenters  requested  that  the 
right  to  request  restrictions  be  replaced 
with  a  requirement  for  an  authorization 
for  specific  types  of  sensitive 
information.  There  were 
recommendations  that  we  require 
covered  entities  to  develop  internal 
policies  to  address  sensitive 
information. 

Other  commenters  argued  that 
sensitive  information  should  not  be 
segregated  from  the  record  because  it 
may  limit  a  future  provider's  access  to 
information  necessary  for  treatment  of 
the  individual  and  it  could  further 
stigmatize  a  patient  by  labeling  him  or 
her  as  someone  wdth  sensitive  health 
care  issues.  These  commenters  further 
maintained  that  segregation  of  particular 
types  of  information  could  negatively 
affect  analysis  of  community  needs, 
research,  and  would  lead  to  higher  costs 
of  health  care  delivery. 

Response:  We  generally  do  not 
differentiate  among  types  of  protected 
health  information,  because  all  health 
information  is  sensitive.  The  level  of 
sensitivity  varies  not  only  with  the  type 


of  information,  but  also  with  the 
individual  and  the  particular  situation 
faced  by  the  individual.  This  is 
demonstrated  by  the  different  types  of 
information  that  commenters  singled 
out  as  meriting  special  protection,  and 
in  the  great  variation  among  state  laws 
in  defining  and  protecting  sensitive 
information.  Most  states  have  a  law 
providing  heightened  protection  for 
some  type  of  health  information. 
However,  even  though  most  states  have 
considered  the  issue  of  sensitive 
information,  the  variation  among  states 
in  the  type  of  information  that  is 
specially  protected  and  the 
requirements  for  permissible  disclosure 
of  such  information  demonstrates  that 
there  is  no  national  consensus. 

Where,  as  in  this  case,  most  states 
have  acted  and  there  is  no  predominant 
rule  that  emerges  from  the  state 
experience  with  this  issue,  we  have 
decided  to  let  state  law  predominate. 
The  final  rule  only  provides  a  floor  of 
protection  for  health  information  and 
does  not  preempt  state  laws  that  provide 
greater  protection  than  the  rule.  Where 
states  have  decided  to  treat  certain 
information  as  more  sensitive  than  other 
information,  we  do  not  preempt  those 
laws. 

To  address  the  variation  in  the 
sensitivity  of  protected  health 
information  without  defining  specially 
sensitive  information,  we  incorporate 
opportunities  for  individuals  and 
covered  entities  to  address  specific 
sensitivities  and  concerns  about  uses 
and  disclosures  of  certain  protected 
health  information  that  the  patient  and 
provider  believe  aie  particularly 
sensitive,  as  follows: 

•  Covered  entities  are  required  to 
provide  individuals  with  notice  of  their 
privacy  practices  and  give  individuals 
the  opportunity  to  request  restrictions  of 
the  use  and  disclosure  of  protected 
health,  information  by  the  covered 
entity.  (See  §  164.522(a)  regarding  right 
to  request  restrictions.) 

•  Individuals  have  the  right  to 
request,  and  in  some  cases  require,  that 
communications  from  the  covered  entity 
to  them  be  made  to  an  alternative 
address  or  by  an  alternative  means  than 
the  covered  entity  would  otherwise  use. 
(See  §  164.522(b)  regarding  confidential 
communications.) 

•  Covered  entities  have  the 
opportunity  to  decide  not  to  treat  a 
person  as  a  personal  representative 
when  the  covered  entity  has  a 
reasonable  belief  that  an  individual  has 
been  subjected  to  domestic  violence, 
abuse,  or  neglect  by  such  person  or  that 
treating  such  person  as  a  personal 
representative  could  endanger  the 


individual.  (See  §  164.502(g)(5) 
regarding  personal  representatives.) 

•  Covered  entities  may  deny  access  to 
protected  health  information  when  there 
are  concerns  that  the  access  may  result 
in  varying  levels  of  harm.  (See 

§  164.524(a)(3)  regarding  denial  of 
access.) 

•  Covered  health  care  providers  may. 
in  some  circumstances  and  consistent 
with  any  known  prior  preferences  of  the 
individual,  exercise  professional 
judgment  in  the  individual's  best 
interest  to  not  disclose  directors- 
information.  (See  §  164.510(a)  regarding 
directory  information.) 

•  Covered  entities  may.  in  some 
circumstances,  exercise  professional 
judgment  in  the  individual's  best 
interest  to  limit  disclosure  to  persons 
assisting  in  the  individuals  care.  (See 

§  164.510(b)  regarding  persons  assisting 
in  the  individual's  care.) 

This  approach  allows  for  state  law 
and  personal  variation  in  this  area. 

The  only  type  of  protected  health 
information  that  we  treat  with 
heightened  protection  is  psychotherapy 
notes.  We  provide  a  different  level  of 
protection  because  they  are  unique 
types  of  protected  health  information 
that  typically  are  not  used  or  required 
for  treatment,  payment,  or  health  care 
operations  other  than  by  the  mental 
health  professional  that  created  the 
notes.  (See  §  164.508(a)(2)  regarding 
psychotherapy  notes.) 

Section  164.524 — Access  of  Individuals 
to  Protected  Health  Information 

Comment:  Some  commenters 
recommended  that  there  be  no  access  to 
disease  registries. 

Response:  Most  entities  that  maintain 
disease  registries  are  not  covered 
entities  under  this  regulation;  examples 
of  such  non-covered  entities  are  public 
health  agencies  and  pharmaceutical 
companies.  If.  however,  a  disease 
registry  is  maintained  by  a  covered 
entity  and  is  used  to  make  decisions 
about  iijdividuals.  this  rule  requires  the 
covered  entity  to  provide  access  to 
information  about  a  requesting 
individual  unless  one  of  the  rule's 
conditions  for  denial  of  access  is  met. 
We  found  no  persuasive  reasons  why 
disease  registries  should  be  given 
special  treatment  compared  with  other 
information  that  may  be  used  to  make 
decisions  about  an  individual. 

Comment:  Some  commenters  stated 
that  covered  entities  should  be  held 
accountable  for  access  to  information 
held  by  business  partners  so  that 
individuals  would  not  have  the  burden 
of  tracking  down  their  protected  health 
information  from  a  business  partner. 
Many  commenters,  including  insurers 
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and  academic  medical  centers, 
recommended  that,  to  reduce  burden 
and  duplication,  only  the  provider  who 
created  the  protected  health  information 
should  be  required  to  provide 
mdividuals  access  to  the  information 
Clommenters  also  asked  that  other 
entities,  including  business  associates, 
the  Medicare  program,  and  pharmacy 
benefit  managers,  not  be  required  to 
provide  access,  in  part  because  they  do 
not  know  what  information  the  covered 
entity  already  has  and  they  may  not 
have  all  the  information  requested  A 
few  commenters  also  argued  that  billing 
companies  should  not  have  to  provide 
access  because  they  have  a  fiduciary 
responsibilitv  to  their  physician  clients 
to  maintain  the  confidentiality  of 
records. 

Response:  A  general  principle  in 
responding  to  all  of  these  points  is  Uiat 
a  covered  entity  is  required  to  provide 
access  to  protected  health  information 
in  accordance  with  the  rule  regardless  of 
whether  the  covered  entity  created  such 
information  or  not.  Thus,  we  agree  with 
the  first  point:  in  order  to  meet  its 
requirements  for  providing  access,  a 
covered  entity  must  not  only  provide 
access  to  such  protected  health 
information  it  holds,  but  must  also 
provide  access  to  such  information  in  a 
designated  record  set  of  its  business 
associate,  pursuant  to  its  business 
associate  contract,  unless  the 
information  is  the  same  as  information 
maintained  directly  by  the  covered 
entity.  We  require  this  because  an 
individual  may  not  be  aware  of  business 
associate  relationships.  Requiring  an 
individual  to  track  down  protected 
health  information  held  by  a  business 
associate  would  significantly  limit 
access.  In  addition,  we  do  not  permit  a 
covered  entity  to  limit  its  duty  to 
provide  access  by  giving  protected 
health  information  to  a  business 
associate. 

We  disagree  with  the  second  point:  if 
the  individual  directs  an  access  request 
to  a  covered  entity  that  has  the 
protected  health  information  requested, 
the  covered  entity  must  provide  access 
(unless  it  may  deny  access  in 
accordance  with  this  rule).  In  order  to 
assure  that  an  individual  can  exercise 
his  or  her  access  rights,  we  do  not 
require  the  individual  to  make  a 
separate  request  to  each  originating 
provider.  The  originating  provider  may 
no  longer  be  in  business  or  may  no 
longer  have  the  information,  or  the  non- 
originating  provider  may  have  the 
information  in  a  modified  or  enhanced 
form. 

We  disagree  with  the  third  point: 
other  entities  must  provide  access  only 
if  thev  are  covered  entities  or  business 


associates  of  covered  entities,  and  they 
must  provide  acce.ss  only  to  protected 
health  information  that  they  maintain 
(or  that  their  business  associates 
maintain)  It  would  not  be  efficient  to 
require  a  covered  entity  to  compare 
another  entity's  information  with  that  of 
the  entity  to  which  the  request  was 
addressed.  (See  the  discussion  regarding 
t  overed  entities  for  information  about 
whether  a  pharmacy  benefit  manager  is 
a  covered  entity.) 

We  disagree  with  the  fourth  point:  a 
billing  company  will  be  required  by  its 
business  associate  contract  only  to 
provide  the  requested  protected  health 
information  to  its  physician  client.  This 
action  will  not  violate  any  fiduciary 
responsibility  The  physician  client 
would  in  turn  be  required  by  the  rule  to 
provide  access  to  the  individual. 

Comwent:  Some  commenters  asked 
for  clarification  that  the  clearinghouse 
function  of  turning  non-standardized 
data  into  standardized  data  does  not 
create  non-duplicative  data  and  that 

duplicate"  does  not  mean  "identical." 
A  few  commenters  suggested  that 
duplicated  information  in  a  covered 
entity's  designated  record  set  be 
supplied  only  once  per  request. 

Hesponsp  We  consider  as  duplicative 
information  the  same  information  in 
different  formats,  media,  or 
presentations,  or  which  have  been 
standardized.  Business  associates  who 
have  materiallv  altered  protected  health 
information  are  obligated  to  provide 
individuals  access  to  it.  .Summary 
information  and  reports,  including  those 
of  lab  results,  are  not  the  same  as  the 
underlying  information  on  which  the 
summaries  or  reports  were  based.  A 
clean  document  is  not  a  duplicate  of  the 
same  document  with  notations.  If  the 
same  information  is  kept  in  more  than 
one  location,  the  covered  entity  has  to 
produce  the  information  only  once  per 
request  for  access. 

Comment  A  few  commenters 
suggested  requiring  covered  entities  to 
disclose  to  third  parties  without 
exception  at  the  requests  of  individuals. 
It  was  argued  that  this  would  facilitate 
disability  determinations  when  third 
parties  need  information  to  evaluate 
individuals'  entitlement  to  benefits.. 
Commenters  argued  that  since  covered 
entities  may  deny  access  to  individuals 
under  certain  circumstances, 
individuals  must  have  another  method 
of  providing  third  parties  with  their 
protected  health  information. 

Response  We  allow  covered  entities 
to  forward  protected  health  information 
about  an  individual  to  a  third  party, 
pursuant  to  the  individual's 
authorization  under  §  164.508.  We  do 
not  require  covered  entities  to  disclose 


information  pursuant  to  such 
authorizations  because  the  focus  of  the 
rule  is  privacy  of  protected  health 
information.  Requiring  disclosures  in  all 
circumstajices  would  be  counter  to  this 
goal.  In  addition,  a  requirement  of 
disclosing  protected  health  information 
to  a  third  party  is  not  a  necessary 
substitute  for  the  right  of  access  to 
individuals,  because  we  allow  denial  of 
access  to  individuals  under  rare 
circumstances.  However,  if  the  third 
party  is  a  personal  representative  of  the 
individual  in  accordance  with 
§  164.502(g)  and  there  is  no  concern 
regarding  abuse  or  harm  to  the 
individual  or  another  person,  we  require 
the  covered  entity  to  provide  access  to 
that  third  party  on  the  individual's 
behalf,  subject  to  specific  limitations. 
We  note  that  a  personal  representative 
may  obtain  access  on  the  individual's 
behalf  in  some  cases  where  covered 
entity  may  deny  access  to  the 
individual.  For  example,  an  inmate  may 
be  denied  a  copy  of  protected  health 
information,  but  a  personal 
representative  may  be  able  to  obtain  a 
copy  on  the  individual's  behalf.  See 
§  164.502(g)  and  the  corresponding 
preamble  discussion  regarding  the 
ability  of  a  personal  representative  to  act 
on  an  individual's  behalf 

Comment:  The  majority  of 
commenters  supported  granting 
individuals  the  right  to  access  protected 
health  information  for  as  long  as  the 
covered  entity  maintains  the  protected 
health  information;  commenters  argued 
that  to  do  otherwise  would  interfere 
with  existing  record  retention  laws. 
Some  commenters  advocated  for 
limiting  the  right  to  information  that  is 
less  than  one  or  two  years  old.  A  few 
conunenters  explained  that  frequent 
changes  in  technology  makes  it  more 
difficult  to  access  stored  data.  The 
commenters  noted  that  the  information 
obtained  prior  to  the  effective  date  of 
the  rule  should  not  be  required  to  be 
accessible. 

Response:  We  agree  with  the  majority 
of  commenters  and  retain  the  proposal 
to  require  covered  entities  to  provide 
access  for  as  long  as  the  entity  maintains 
the  protected  health  information.  We  do 
not  agree  that  information  created  prior 
to  the  effective  date  of  the  rule  should 
not  be  accessible.  The  reasons  for 
granting  individuals  access  to 
information  about  them  do  not  vary 
with  the  date  the  information  was 
created. 

Comment:  A  few  commenters  argued 
that  there  should  be  no  grounds  for 
denying  access,  stating  that  individuals 
should  always  have  the  right  to  inspect 
and  copy  their  protected  health 
information. 


Federal  Register/ Vol.  65,  No.  250 / Thursday,  December  28,  2000 /Rules  and  Regulations       82733 


Response:  While  we  agree  that  in  the 
vast  majority  of  instances  individuals 
should  have  access  to  information  about 
them,  we  cannot  agree  that  a  blanket 
rule  would  be  appropriate.  For  example, 
where  a  professional  familiar  with  the 
particular  circumstances  believes  that 
providing  such  access  is  likely  to 
endanger  a  person's  life  or  physical 
safety,  or  where  granting  such  access 
would  violate  the  privacy  of  other 
individuals,  the  benefits  of  allowing 
access  may  not  outweigh  the  harm. 
Similarly,  we  allow  denial  of  access 
where  disclosure  would  reveal  the 
source  of  confidential  information 
because  we  do  not  want  to  interfere 
with  a  covered  entity's  ability  to 
maintain  implicit  or  explicit  promises  of 
confidence. 

We  create  narrow  exceptions  to  the 
rule  of  open  access,  and  we  expect 
covered  entities  to  employ  these 
exceptions  rarely,  if  at  all.  Moreover,  we 
require  covered  entities  to  provide 
access  to  any  protected  health 
information  requested  after  excluding 
only  the  information  that  is  subject  to  a 
denial.  The  categories  of  permissible 
denials  are  not  mandatory,  but  are  a 
means  of  preserving  the  flexibility  and 
judgment  of  covered  entities  luider 
appropriate  circumstances. 

Comment:  Many  commenters 
supported  our  proposal  to  allow  covered 
entities  to  deny  an  individual  access  to 
protected  health  information  if  a 
professional  determines  either  that  such 
access  is  likely  to  endanger  the  life  or 
physical  safety  of  a  person  or,  if  the 
information  is  about  another  person, 
access  is  reasonably  likely  to  cause 
substantial  harm  to  such  person. 

Some  commenters  requested  that  the 
rule  also  permit  covered  entities  to  deny 
a  request  if  access  might  be  reasonably 
likely  to  cause  psychological  or  mental 
harm,  or  emotional  distress.  Other 
commenters.  however,  were  particularly 
concerned  about  access  to  mental  health 
information,  stating  that  the  lack  of 
access  creates  resentment  and  distrust 
in  patients. 

Response:  We  disagree  with  the 
comments  suggesting  that  we  expand 
the  grounds  for  denial  of  access  to  an 
individual  to  include  a  likelihood  of 
psychological  or  mental  harm  of  the 
individual.  We  did  not  find  persuasive 
evidence  that  this  is  a  problem 
sufficient  to  outweigh  the  reasons  for 
providing  open  access.  We  do  allow  a 
denial  for  access  based  on  a  likelihood 
of  substantial  psychological  or  mental 
harm,  but  only  if  the  protected  health 
information  includes  information  about 
another  person  and  the  harm  may  be 
inflicted  on  such  other  person  or  if  the 
person  requesting  the  access  is  a 


personal  representative  of  the 
individual  and  the  harm  may  be 
inflicted  on  the  individual  or  another 
person. 

We  generally  agree  with  the 
commenters  concerns  that  denying 
access  specifically  to  mental  health 
records  could  create  distrust.  To  balance 
this  concern  with  other  commenters' 
concerns  about  the  potential  for 
psychological  harm,  however,  we 
exclude  psychotherapy  notes  fi'om  the 
right  of  access.  This  is  the  only 
distinction  we  make  between  mental 
health  information  and  other  types  of 
protected  health  information  in  the 
access  provisions  of  this  rule.  Unlike 
other  types  of  protected  health 
information,  these  notes  are  not  widely 
disseminated  through  the  health  care 
system.  We  believe  that  the  individual's 
privacy  interests  in  having  access  to 
these  notes,  therefore,  are  outweighed 
by  the  potential  harm  caused  by  such 
access.  We  encourage  covered  entities 
that  maintain  psychotherapy  notes, 
however,  to  provide  individuals  access 
to  these  notes  when  they  believe  it  is 
appropriate  to  do  so. 

Comment:  Some  commenters  believed 
that  there  is  a  potential  for  abuse  of  the 
provision  allowing  denial  of  access 
because  of  likely  harm  to  self  They 
questioned  whether  there  is  any 
experience  from  the  Privacy  Act  of  1974 
to  suggest  that  patients  who  requested 
and  received  their  records  have  ever 
endangered  themselves  as  a  result. 

Response:  We  are  unaware  of  such 
problems  from  access  to  records  that 
have  been  provided  under  the  Privacy 
Act  but,  since  these  are  private  matters, 
such  problems  might  not  come  to  our 
attention.  We  believe  it  is  more  prudent 
to  preserve  the  flexibility  and  judgment 
of  health  care  professionals  familiar 
with  the  individuals  and  facts 
surrounding  a  request  for  records  than 
to  impose  the  blanket  rule  suggested  by 
these  commenters. 

Comment:  Commenters  asserted  that 
the  NPRM  did  not  adequately  protect 
vulnerable  individuals  who  depend  on 
others  to  exercise  their  rights  under  the 
rule.  They  requested  that  the  rule  permit 
a  covered  entity  to  deny  access  when 
the  information  is  requested  by  someone 
other  than  the  subject  of  the  information 
and,  in  the  opinion  of  a  licensed  health 
care  professional,  access  to  the 
information  could  harm  the  individual 
or  another  person. 

Response:  We  agree  with  the 
commenters  that  such  protection  is 
warranted  and  add  a  provision  in 
§  164.524(a)(3),  which  permits  a  covered 
health  care  provider  to  deny  access  if  a 
personal  representative  of  the 
individual  is  making  the  request  for 


access  and  a  licensed  health  care 
professional  has  determined,  in  the 
exercise  of  professional  judgment,  that 
providing  access  to  such  personal 
representative  could  result  in 
substantial  harm  to  the  individual  or 
another  person.  Access  can  be  denied 
even  if  the  potential  harm  may  be 
inflicted  by  someone  other  than  the 
personal  representative. 

This  provision  is  designed  to  strike  a 
balance  between  the  competing  interests 
of  ensuring  access  to  protected  health 
information  and  protecting  the 
individual  or  others  from  harm.  The 
"substantial  harm  "  standard  will  ensure 
that  a  covered  entity  cannot  deny  access 
in  cases  where  the  harm  is  de  minimus. 

The  amount  of  discretion  that  a 
covered  entity  has  to  deny  access  to  a 
personal  representative  is  generally 
greater  than  the  amount  of  discretion 
that  a  covered  entity  has  to  deny  access 
to  an  individual.  Under  the  final  rule,  a 
covered  entity  may  deny  access  to  an 
individual  if  a  licensed  health  care 
professional  determines  that  the  access 
requested  is  reasonably  likely  to 
endanger  the  life  or  physical  safety  of 
the  individual  or  another  person.  In  this 
case,  concerns  about  psychological  or 
emotional  harm  would  not  be  sufficient 
to  justif}'  denial  of  access.  We  establish 
a  relatively  high  threshold  because  we 
want  to  assure  that  individuals  have 
broad  access  to  health  information  about 
them,  and  due  to  the  potential  harm  that 
comes  from  denial  of  access,  we  believe 
denials  should  be  permitted  only  in 
limited  circumstances. 

The  final  rule  grants  covered  entities 
greater  discretion  to  deny  access  to  a 
personal  representative  than  to  an 
individual  in  order  to  provide 
protection  to  those  vulnerable  people 
who  depend  on  others  to  exercise  their 
rights  under  the  rule  and  who  may  be 
subjected  to  abuse  or  neglect.  This 
provision  applies  to  personal 
representatives  of  minors  as  well  as 
other  individuals.  The  same  standard 
for  denial  of  access  on  the  basis  of 
potential  harm  that  applies  to  personal 
representatives  also  applies  when  an 
individual  is  seeking  access  to  his  or  her 
protected  health  information,  and  the 
information  makes  reference  to  another 
person.  Under  these  circumstances,  a 
covered  entity  may  deny  a  request  for 
access  if  such  access  is  reasonably  likely 
to  cause  substantial  harm  to  such  other 
person.  The  standard  for  this  provision 
and  for  the  provision  regarding  access 
by  personal  representatives  is  the  same 
because  both  circumstances  involve  one 
person  obtaining  information  about 
another  person,  and  in  both  cases  the 
covered  entity  is  balancing  the  right  of 
access  of  one  person  against  the  right  of 
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a  second  person  not  to  be  harmed  by  the 
disclosure. 

Under  any  of  these  grounds  for  denial 
of  access  to  protected  health 
information,  the  covered  entity  is  not 
required  to  deny  access  to  a  personal 
representative  under  these 
circumstances,  but  has  the  discretion  to 
do  so. 

In  addition  to  denial  of  access  rights, 
we  also  address  the  concerns  raised  by 
abusive  or  potentially  abusive  situations 
in  the  section  regarding  personal 
representatives  by  giving  covered 
entities  discretion  to  not  recognize  a 
person  as  a  personal  representative  of  an 
individual  if  the  covered  entity  has  a 
reasonable  belief  that  the  individual  has 
been  subjected  to  domestic  violence, 
abuse,  or  neglect  by  or  would  be  in 
danger  from  a  person  seeking  to  act  as 
the  personal  representative.  (See 
§  164.502(g)) 

Comment:  A  number  of  commenters 
were  concerned  that  this  provision 
would  lead  to  liability  for  covered 
entities  if  the  release  of  information 
results  in  harm  to  individuals 
Commenters  requested  a  "good  faith  ' 
standard  in  this  provision  to  relieve 
covered  entities  of  liability  if 
individuals  suffer  harm  as  a  result  of 
seeing  their  protected  health 
information  or  if  the  information  is 
found  to  be  erroneous  A  few 
commenters  suggested  requiring 
providers  (when  applicable)  to  include 
with  any  disclosure  to  a  third  party  a 
statement  that,  in  the  provider's 
opinion,  the  information  should  not  be 
disclosed  to  the  patient. 

Response:  We  do  not  intend  to  create 
a  new  duty  to  withhold  information  nor 
to  affect  other  laws  on  this  issue.  Some 
state  laws  include  policies  similar  to 
this  rule,  and  we  are  not  aware  of 
liability  arising  as  a  result. 

Comment:  Some  commenters 
suggested  that  both  the  individuals 
health  care  professional  and  a  second 
professional  in  the  relevant  field  of 
medicine  should  review  each  request 
Many  commenters  suggested  that 
individuals  have  a  right  to  have  an 
independent  review  of  any  denial  of 
access,  e.g.,  review  by  a  health  care 
professional  of  the  individuals  choice. 

Response:  We  agree  with  the 
commenters  who  suggest  that  denial  on 
grounds  of  harm  to  self  or  others  should 
be  determined  by  a  health  professional, 
and  retain  this  requirement  in  the  final 
rule.  We  disagree,  however,  that  all 
denials  should  be  reviewed  by  a 
professional  of  the  individual's  choice 
We  are  concerned  that  the  burden  such 
a  requirement  would  place  on  covered 
entities  would  be  significantly  greater 
than  any  benefits  to  the  individual.  We 


believe  that  any  health  professional,  not 
just  one  of  the  individual's  choice,  will 
exercise  appropriate  professional 
judgment.  To  address  some  of  these 
concerns,  however,  we  add  a  provision 
for  the  review  of  denials  requiring  the 
exercise  of  professional  judgment.  If  a 
covered  entity  denies  access  based  on 
harm  to  self  or  others,  the  individual 
has  the  right  to  have  the  denial 
reviewed  by  another  health  care 
professional  who  did  not  participate  in 
the  original  decision  to  deny  access. 

Comment  A  few  commenters 
objected  to  the  proposal  to  allow 
covered  entities  to  deny  a  request  for 
access  to  health  information  if  the 
information  was  obtained  from  a 
confidential  source  that  may  be  revealed 
upon  the  individual's  access.  They 
argued  that  this  could  be  subject  to 
abuse  and  the  information  could  be 
inherently  less  reliable,  making  the 
patient's  access  to  it  even  more 
important. 

Response  While  we  acknowledge  that 
information  provided  by  confidential 
sources  could  be  inaccurate,  we  are 
concerned  that  allowing  unfettered 
access  to  such  information  could 
undermine  the  trust  between  a  health 
care  provider  and  patients  other  than 
the  individual.  We  retain  the  proposed 
policy  because  we  do  not  want  to 
interfere  with  a  covered  entity's  ability 
to  obtain  important  information  that  can 
assist  in  the  provision  of  health  care  or 
to  maintain  implicit  or  explicit  promises 
of  confidence,  which  may  be  necessary 
to  obtain  such  information.  We  believe 
the  concerns  raised  about  abuse  are 
mitigated  by  the  fact  that  the  provision 
does  not  apply  to  promises  of 
confidentiality  made  to  a  health  care 
provider.  We  note  that  a  covered  entity 
may  provide  access  to  such  information. 

Comment:  Some  commenters  were 
concerned  that  the  NPRM  did  not  allow 
access  to  information  unrelated  to 
treatment,  and  thus  did  not  permit 
access  to  research  information. 

Response  In  the  final  rule,  we 
eliminate  the  proposed  special 
provision  for  "research  information 
unrelated  to  treatment."  The  only 
restriction  on  access  to  research 
information  in  this  rule  applies  where 
the  individual  agrees  in  advance  to 
denial  of  access  when  consenting  to 
participate  in  research  that  includes 
treatment.  In  this  circumstance,  the 
individual's  right  of  access  to  protected 
health  information  created  in  the  course 
of  the  research  may  be  suspended  for  as 
long  as  the  research  is  in  progress,  but 
access  rights  resume  after  such  time.  In 
other  instances,  we  make  no  distinction 
between  research  information  and  other 


information  in  the  access  provisions  in 
this  rule. 

Comment:  A  few  commenters 
supported  the  proposed  provision 
temporarily  denying  access  to 
information  obtained  during  a  clinical 
trial  if  peirticipants  agreed  to  the  denial 
of  access  when  consenting  to  participate 
in  the  trial.  Some  commenters  believed 
there  should  be  no  access  to  any 
research  information.  Other  commenters 
believed  denial  should  occur  only  if  the 
trial  would  be  compromised.  Several 
recommended  conditioning  the 
provision.  Some  recommended  that 
access  expires  upon  completion  of  the 
trial  unless  there  is  a  health  risk.  A  few 
comifienters  suggested  that  access 
should  be  allowed  only  if  it  is  included 
in  the  informed  consent  and  that  the 
informed  consent  should  note  that  some 
information  may  not  be  released  to  the 
individual,  particularly  research 
information  that  has  not  yet  been 
validated.  Other  commenters  believed 
that  there  should  be  access  if  the 
research  is  not  subject  to  IRB  or  privacy 
board  review  or  if  the  information  can 
be  disclosed  to  third  parties. 

Response:  We  agree  with  the 
commenters  that  support  temporary 
denial  of  access  to  information  from 
research  that  includes  treatment  if  the 
subject  has  agreed  in  advance,  and  with 
those  who  suggested  that  the  denial  of 
access  expire  upon  completion  of  the 
research,  and  retain  these  provisions  in 
the  final  rule.  We  disagree  with  the 
commenters  who  advocate  for  further 
denial  of  this  information.  These 
comments  did  not  explain  why  an 
individual's  interest  in  access  to  health 
information  used  to  make  decisions 
about  them  is  less  compelling  with 
respect  to  research  information.  Under 
this  rule,  all  protected  health 
information  for  research  is  subject  either 
to  privacy  board  or  IRB  review  unless  a 
specific  authorization  to  use  protected 
health  information  for  research  is 
obtained  from  the  individual.  Thus,  this 
is  not  a  criterion  we  can  use  to 
determine  access  rights. 

Comment:  A  few  commenters 
believed  that  it  would  be  "extremely 
disruptive  of  and  dangerous"  to  patients 
to  have  access  to  records  regarding  their 
current  care  and  that  state  law  provides 
sufficient  protection  of  patients*  rights 
in  this  regard. 

Response:  We  do  not  agree. 
Information  about  current  care  has 
immediate  and  direct  impact  on 
individuals.  Where  a  health  care 
professional  familiar  with  the 
circumstances  believes  that  it  is 
reasonably  likely  that  access  to  records 
would  endanger  the  life  or  physical 
safety  of  the  individual  or  another 
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person,  the  regulation  allows  the 
professional  to  withhold  access. 

Comment:  Several  commenters 
requested  clfirification  that  a  patient  not 
be  denied  access  to  protected  health 
information  because  of  failure  to  pay  a 
bill.  A  few  commenters  requested 
clarification  that  entities  may  not  deny 
requests  simply  because  producing  the 
information  would  be  too  burdensome. 

Response:  We  agree  with  these 
comments,  and  confirm  that  neither 
failiu-e  to  pay  a  bill  nor  burden  are 
lawful  reasons  to  deny  access  under  this 
rule.  Covered  entities  may  deny  access 
only  for  the  reasons  provided  in  the 
rule. 

Comment:  Some  commenters 
requested  that  the  final  rule  not  include 
detailed  procedural  requirements  about 
how  to  respond  to  requests  for  access. 
Others  made  specific  reconunendations 
on  the  procediues  for  providing  access, 
including  requiring  written  requests, 
requiring  specific  requests  instead  of 
blanket  requests,  and  limiting  the 
frequency  of  requests.  Commenters 
generally  argued  against  requiring 
covered  entities  to  acknowledge 
requests,  except  imder  certain 
circiunstances,  because  of  the  potential 
burden  on  entities. 

Response:  We  intend  to  provide 
sufficient  procedural  guidelines  to 
ensure  that  individuals  have  access  to 
their  protected  health  information, 
while  maintaining  the  flexibility  for 
covered  entities  to  implement  policies 
and  procedures  that  are  appropriate  to 
their  needs  and  capabilities.  We  believe 
that  a  limit  on  the  frequency  of  requests 
individuals  may  make  would  arbitrarily 
infringe  on  the  individual's  right  of 
access  and  have,  therefore,  not  included 
such  a  limitation.  To  limit  covered 
entities'  burden,  we  do  not  require 
covered  entities  to  acknowledge  receipt 
of  the  individuals'  requests,  other  than 
to  notify  the  individual  once  a  decision 
on  the  request  has  been  made.  We  also 
permit  a  covered  entity  to  require  an 
individual  to  make  a  request  for  access 
in  writing  and  to  discuss  a  request  with 
an  individual  to  clarify  which 
information  the  individual  is  actually 
requesting.  If  individuals  agree,  covered 
entities  may  provide  access  to  a  subset 
of  information  rather  than  all  protected 
health  inforination  in  a  designated 
record  set.  We  believe  these  changes 
provide  covered  entities  with  greater 
flexibility  without  compromising 
individuals'  access  rights. 

Comment:  Commenters  offered 
varying  suggestions  for  required 
response  time,  ranging  from  48  hours 
because  of  the  convenience  of  electronic 
records  to  60  days  because  of  the 
potential  burden.  Others  argued  against 


a  finite  time  period,  suggesting  the 
response  time  be  based  on  mutual 
convenience  of  covered  entities  and 
individuals,  reasonableness,  and 
exigencies.  Commenters  edso  varied  on 
suggested  extension  periods,  from  one 
30-day  extension  to  three  30-day 
extensions  to  one  90-day  extension, 
with  special  provisions  for  off-site 
records. 

Response:  We  are  imposing  a  time 
limit  because  individuals  are  entitled  to 
know  when  to  expect  a  response. 
Timely  access  to  protected  health 
information  is  important  because  such 
information  may  be  necessary  for  the 
individual  to  obtain  additional  health 
care  services,  insurance  coverage,  or 
disability  benefits,  and  the  covered 
entity  may  be  the  only  soiu-ce  for  such 
information.  To  provide  additional 
flexibility,  we  eliminate  the  requirement 
that  access  be  provided  as  soon  as 
possible  and  we  lengthen  the  deadline 
for  access  to  off-site  records.  For  on-site 
records,  covered  entities  must  act  on  a 
request  within  30  days  of  receipt  of  the 
request.  For  off-site  records,  entities 
must  complete  action  within  60  days. 
We  also  permit  covered  entities  to 
extend  the  deadline  by  up  to  30  days  if 
they  are  unable  to  complete  action  on 
the  request  within  the  standard 
deadline.  These  time  limits  are  intended 
to  be  an  outside  deadline  rather  than  an 
expectation.  We  expect  covered  entities 
to  be  attentive  to  the  circumstances 
surrounding  each  request  and  respond 
in  an  appropriate  time  frame. 

Comment:  A  few  commenters 
suggested  that,  upon  individuals' 
requests,  covered  entities  should  be 
required  to  provide  protected  health 
information  in  a  format  that  would  be 
understandable  to  a  patient,  including 
explanations  of  codes  or  abbreviations. 
The  conunenters  suggested  that  covered 
entities  be  permitted  to  provide 
summaries  of  pertinent  information 
instead  of  full  copies  of  records;  for 
example,  a  summary  may  be  more 
helpful  for  the  patient's  purpose  than  a 
series  of  indecipherable  billing  codes. 

Response:  We  agree  with  these 
commenters'  point  that  some  health 
information  is  difficult  to  interpret.  We 
clarify,  therefore,  that  the  covered  entity 
may  provide  siumnary  information  in 
lieu  of  the  underlying  records.  A 
summary  may  only  be  provided  if  the 
covered  entity  and  the  individual  agree, 
in  advance,  to  the  summary'  and  to  any 
fees  imposed  by  the  covered  entity  for 
providing  such  summary.  We  similarly 
permit  a  covered  entity  to  provide  an 
explanation  of  the  information.  If  the 
covered  entity  charges  a  fee  for 
providing  an  explanation,  it  must  obtain 


the  individual's  agreement  to  the  fee  in 
advance. 

Comment:  Though  there  were 
recommendations  that  fees  be  limited  to 
the  costs  of  copying,  the  majority  of 
commenters  on  this  topic  requested  that 
covered  entities  be  able  to  charge  a 
reasonable,  cost-based  fee.  Commenters 
suggested  that  calculation  of  access 
costs  involve  factors  such  as  labor  costs 
for  verification  of  requests,  labor  and 
software  costs  for  logging  of  requests, 
labor  costs  for  retrieval,  labor  costs  for 
copying,  expense  costs  for  copying, 
capital  cost  for  copying,  expense  costs 
for  mailing,  postal  costs  for  mailing, 
billing  and  bad-debt  expenses,  and  labor 
costs  for  refiling.  Several  commenters 
recommended  specific  fee  structures. 

Response:  We  agree  that  covered 
entities  should  be  able  to  recoup  their 
reasonable  costs  for  copying  of 
protected  health  information,  and 
include  such  provision  in  the 
regulation.  We  are  not  specifying  a  set 
fee  because  copying  costs  covdd  vary 
significantly  depending  on  the  size  of 
the  covered  entity  and  the  form  of  such 
copy  (e.g.,  paper,  electronic,  film). 
Rather,  covered  entities  are  permitted  to 
charge  a  reasonable,  cost-based  fee  for 
copying  (including  the  costs  of  supplies 
and  labor),  postage,  and  summary  or 
explanation  (if  requested  and  agreed  to 
by  the  individual)  of  information 
supplied.  The  rule  limits  the  types  of 
costs  that  may  be  imposed  for  providing 
access  to  protected  health  information, 
but  does  not  preempt  applicable  state 
laws  regarding  specific  allowable  fees 
for  such  costs.  The  inclusion  of  a 
copying  fee  is  not  intended  to  impede 
the  ability  of  individuals  to  copy  their 
records. 

Comment:  Many  commenters  stated 
that  if  a  covered  entity  denies  a  request 
for  access  because  the  entity  does  not 
hold  the  protected  health  information 
requested,  the  covered  entity  should 
provide,  if  knownn,  the  name  and 
address  of  the  entity  that  holds  the 
information.  Some  of  these  commenters 
additionally  noted  that  the  Uniform 
Insurance  Information  and  Patient 
Protection  Act,  adopted  by  16  states, 
already  imposes  this  notification 
requirement  on  insuremce  entities.  Some 
commenters  also  suggested  requiring 
providers  who  leave  practice  or  move 
offices  to  inform  individuals  of  that  fact 
and  of  how  to  obtain  their  records. 

Response:  We  agree  that,  when 
covered  entities  deny  requests  for  access 
because  they  do  not  hold  the  protected 
health  information  requested,  they 
should  inform  individuals  of  the  holder 
of  the  information,  if  known;  we  include 
this  provision  in  the  final  rule.  We  do 
not  require  health  care  providers  to 
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notifv'  all  patients  when  they  move  or 
leave  practice,  because  the  volume  of 
such  notifications  would  be  unduly 
burdensome. 

Section  164.526 — Amendment  of 
Protected  Health  Information 

Comment:  Many  commenters  stronglv 
encouraged  the  Secretary  to  adopt 
"appendment"  rather  than  "amendment 
and  correction  "  procedures.  They 
argued  that  the  term  "correction  " 
implies  a  deletion  of  information  and 
that  the  proposed  rule  would  have 
allowed  covered  entities  to  remove 
portions  of  the  record  at  their  discretion 
Commenters  indicated  that  appendment 
rather  than  correction  procedures  will 
ensure  the  integrity  of  the  medical 
record  and  allow  subsequent  health  care 
providers  access  to  the  original 
information  as  well  as  the  appended 
information.  They  also  indicated 
appendment  procedures  will  protect 
both  individuals  and  covered  entities 
since  medical  records  are  sometimes 
needed  for  litigation  or  other  legal 
proceedings. 

Response:  We  agree  with  commenters" 
concerns  about  the  term  "correction  " 
We  have  revised  the  rule  and  deleted 
'correction  "  from  this  provision  in 
order  to  clarify  that  covered  entities  are 
not  required  by  this  rule  to  delete  any 
information  from  the  designated  record 
set.  We  do  not  intend  to  alter  medical 
record  retention  laws  or  current 
practice,  except  to  require  covered 
entities  to  append  information  as 
requested  to  ensiue  that  a  record  is 
accurate  and  complete.  If  a  covered 
entity  prefers  to  comply  with  this 
provision  by  deleting  the  erroneous 
information,  and  applicable  record 
retention  laws  allow  such  deletion,  the 
entity  may  do  so.  For  example,  an 
individual  may  inform  the  entity  that 
someone  else's  X-rays  are  in  the 
individual's  medical  record.  If  the  entity 
agrees  that  the  X-ray  is  inaccurately 
filed,  the  entity  may  choose  to  so 
indicate  and  note  where  in  the  record 
the  correct  X-ray  can  be  found. 
Alternatively,  the  entity  may  choose  to 
remove  the  X-ray  from  the  record  and 
replace  it  with  the  correct  X-ray.  if 
applicable  law  allows  the  entity  to  do 
so.  We  intend  the  term  "amendment"  to 
encompass  either  action. 

We  believe  this  approach  is  consistent 
with  well-established  privacy 
principles,  with  other  law.  and  with 
industry  standards  and  ethical 
guidelines.  The  July  1977  Report  of  the 
Privacy  Protection  Study  Commission 
recommended  that  health  care  providers 
and  other  organizations  that  maintain 
medical-record  information  have 
procedures  for  individuals  to  correct  or 


amend  the  information.-"  The  Privacy 
Act  (5  use.  552a)  requires  government 
agencies  to  permit  individuals  to 
request  amendment  of  any  record  the 
individual  believes  is  not  accurate, 
relevant,  timely,  or  complete.  In  its 
report  "Best  Principles  for  Health 
Privacy',"  the  Health  Privacy  Working 
Group  recommended,  "An  individual 
should  have  the  right  to  supplement  his 
or  her  own  medical  record. 
Supplementation  should  not  be  implied 
to  mean  deletion  or  alteration  of  the 
medical  record."  -'*  The  National 
Association  of  Insurance 
Commissioners'  Health  Information 
Privacv  Model  Act  establishes  the  right 
of  an  individual  who  is  the  subject  of 
protected  health  information  to  amend 
protected  health  information  to  correct 
any  inaccuracies.  The  National 
Conference  of  Commissioners  on 
Uniform  State  Laws'  Uniform  Health 
Care  Information  Act  states,  "Because 
accurate  health-care  information  is  not 
only  important  to  the  delivery  of  health 
care,  but  for  patient  applications  for  life, 
disabilitv  and  health  insurance, 
employment,  and  a  great  many  other 
issues  that  might  be  involved  in  civil 
litigation,  this  Act  allows  a  patient  to 
request  an  amendment  in  his  record." 

Some  states  also  establish  a  right  for 
individuals  to  amend  health 
information  about  them.  For  example, 
Hawaii  law  (HRS  section  323C-12) 
states.  "An  individual  or  the 
individuals  authorized  representative 
may  request  in  writing  that  a  health  care 
provider  that  generated  certain  health 
care  information  append  additional 
information  to  the  record  in  order  to 
improve  the  accuracy  or  completeness 
of  the  information;  provided  that 
appending  this  information  does  not 
erase  or  obliterate  any  of  the  original 
information  "■  Montana  law  (MCA 
section  50-16-543)  states.  "For 
purposes  of  accuracy  or  completeness,  a 
patient  may  request  in  writing  that  a 
health  care  provider  correct  or  amend 
its  record  of  the  patient's  health  care 
information  to  which  he  has  access.  " 
Connecticut,  Georgia,  and  Maine 
provide  individuals  a  right  to  request 
correction,  amendment,  or  deletion  of 
recorded  personal  information  about 
them  maintained  by  an  insurance 
institution.  Many  other  states  have 
similar  provisions. 

Industry  and  standard-setting 
organizations  have  also  developed 


policies  for  amendment  of  health 
information.  The  National  Committee 
for  Quality  Assurance  and  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  issued 
recommendations  stating,  "The 
opportunity  for  patients  to  review  their 
records  will  enable  them  to  correct  any 
errors  and  may  provide  them  with  a 
better  understanding  of  their  health 
status  and  treatment.  Amending  records 
does  not  erase  the  original  information. 
It  inserts  the  correct  information  with  a 
notation  about  the  date  the  correct 
information  was  available  and  any 
explanation  about  the  reason  for  the 
error."  '"  Standards  of  the  American 
Society  for  Testing  and  Materials  state. 
"An  individual  has  a  right  to  amend  by 
adding  information  to  his  or  her  record 
or  database  to  correct  inaccurate 
information  in  his  or  her  patient  record 
and  in  secondary  records  and  databases 
which  contain  patient  identifiable 
health  information."  s'  We  build  on  this 
well-established  principle  in  this  final 
rule. 

Comment:  Some  commenters 
supported  the  proposal  to  allow 
individuals  to  request  amendment  for  as 
long  as  the  covered  provider  or  plan 
maintains  the  information.  A  few  argued 
that  the  provision  should  be  time- 
limited,  e.g.,  that  covered  entities 
should  not  have  to  amend  protected 
health  information  that  is  more  than  two 
years  old.  Other  comments  suggested 
that  the  provision  should  only  be 
applied  to  protected  health  information 
created  after  the  compliance  date  of  the 
regulation. 

Response:  The  purpose  of  this 
provision  is  to  create  a  mechanism 
whereby  individuals  can  ensiu«  that 
information  about  them  is  as  accurate  as 
possible  as  it  travels  through  the  health 
care  system  and  is  used  to  make 
decisions,  including  treatment 
decisions,  about  them.  To  achieve  this 
result,  individuals  must  have  the  ability 
to  request  amendment  for  as  long  as  the 
information  used  to  make  decisions 
about  them  exists.  We  therefore  retain 
the  proposed  approach.  For  these 
reasons,  we  also  require  covered  entities 
to  address  requests  for  amendment  of  all 
protected  health  information  within 
designated  record  sets,  including 
information  created  or  obtained  prior  to 


-"  Privacy  Protection  Study  Commission. 
■  Personal  Privacy  in  an  Information  Society," 
l>»77.  p   300-30.1 

"Health  Pnvacv  Wurkinn  liroup.    Bust 
Principles  for  Health  Privacy.'  Health  Privacy 
Proiect,  Institute  for  Health  Care  Research  and 
Policy,  Oorgetown  University.  July  1999. 


ulv 


'"  National  Committee  on  Quality  Assurance  and 
the  loint  Commission  on  Accreditation  of 
Healthcare  Organizations.  "Protecting  Personal 
Health  Information:  A  Framev»ork  for  Meeting  the 
Challenges  in  a  Managed  Care  Environment, "1998, 
p  25. 

^'  ,ASTM,  "Standard  Guide  for  Confidentiality, 
Privacy,  Access  and  Data  Security.  F*rinciples  for 
Health  Information  Including  Computer-Based 
Patient  Records.    E  1869-97,  §  11.1  1. 
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the  compliance  date,  for  as  long  as  the 
entity  maintains  the  information. 

Comment:  A  few  commenters  were 
concerned  that  the  proposal  implied 
that  the  individual  is  in  control  of  and 
may  personally  change  the  medical 
record.  These  commenters  opposed 
such  an  approach. 

Response:  We  do  not  give  individuals 
the  right  to  alter  their  medical  records. 
Individuals  may  request  amendment, 
but  they  have  no  authority  to  determine 
the  final  outcome  of  the  request  and 
may  not  make  actual  changes  to  the 
medical  record.  The  covered  entity  must 
review  the  individual's  request  and 
make  appropriate  decisions.  We  have 
clarified  this  intent  in  §  164.526(a)(1)  by 
stating  that  individuals  have  a  right  to 
have  a  covered  entity  amend  protected 
health  information  and  in 
§  164.526(b)(2)  by  stating  Uiat  covered 
entities  must  act  on  an  individual's 
request  for  amendment. 

Comment:  Some  comments  argued 
that  there  is  no  free-text  field  in  some 
current  transaction  formats  that  would 
accommodate  the  extra  text  required  to 
comply  with  the  amendment  provisions 
[e.g.,  sending  statements  of 
disagreement  along  with  all  future 
disclosures  of  the  information  at  issue). 
CoDMnenters  argued  that  this  provision 
will  burden  the  efficient  transmission  of 
information,  contrary  to  HIPAA 
requirements. 

Response:  We  believe  that  most 
amendments  can  be  incorporated  into 
the  standard  transactions  as  corrections 
of  erroneous  data.  We  agree  that  some 
of  the  standard  transactions  cannot 
currently  acconunodate  additional 
material  such  as  statements  of 
disagreement  and  rebuttals  to  such 
statements.  To  accommodate  these  rare 
situations,  we  modify  the  requirements 
in  §  164.526(d)(iii).  The  provision  now 
states  that  if  a  standard  transaction  does 
not  permit  the  inclusion  of  the 
additional  material  required  by  this 
section,  the  covered  entity  may 
separately  transmit  the  additional 
material  to  the  recipient  of  the  standard 
transaction.  Commenters  interested  in 
modifying  the  standard  transactions  to 
allow  the  incorporation  of  additional 
materials  may  also  bring  the  issue  up  for 
resolution  through  the  process 
established  by  the  Transactions  Rule 
and  described  in  its  preamble. 

Comment:  The  NPRM  proposed  to 
allow  amendment  of  protected  health 
information  in  designated  record  sets. 
Some  commenters  supported  the 
concept  of  a  designated  record  set  and 
stated  that  it  appropriately  limits  the 
type  of  information  available  for 
amendment  to  information  directly 
related  to  treatment.  Other  commenters 


were  concerned  about  the  biu-den  this 
provision  v^rill  create  due  to  the  volume 
of  information  that  vdll  be  available  for 
amendment.  They  were  primarily 
concerned  with  the  potential  for 
frivolous,  minor,  or  technical  requests. 
They  argued  that  for  purposes  of 
amendment,  this  definition  should  be 
limited  to  information  used  to  make 
medical  or  treatment  decisions  about 
the  individual.  A  few  commenters 
requested  clarification  that  individuals 
do  not  have  a  right  to  seek  amendment 
luiless  there  is  verifiable  information  to 
support  their  claim  or  they  can 
otherwise  convince  the  entity  that  the 
information  is  inacciu'ate  or  incomplete. 

Response:  We  believe  that  the  same 
information  available  for  inspection 
should  also  be  subject  to  requests  for 
amendment,  because  the  purpose  of 
these  provisions  is  the  same:  To  give 
consmners  access  to  and  the  chance  to 
correct  errors  in  information  that  may  be 
used  to  make  decisions  that  affect  their 
interests.  We  thus  retain  use  of  the 
"designated  record  set"  in  this 
provision.  However,  we  share 
commenters"  concerns  about  the 
potential  for  minor  or  technical 
requests.  To  address  this  concern,  we 
have  clarified  that  covered  entities  may 
deny  a  request  for  amendment  if  the 
request  is  not  in  writing  and  does  not 
articulate  a  reason  to  support  the 
request,  as  long  as  the  covered  entity 
informs  the  individual  of  these 
requirements  in  advance. 

Comment:  Many  commenters  noted 
the  potentially  negative  impact  of  the 
proposal  to  allow  covered  entities  to 
deny  a  request  for  amendment  if  the 
covered  entity  did  not  create  the 
information  at  issue.  Some  commenters 
pointed  out  that  the  originator  of  the 
information  may  no  longer  exist  or  the 
individual  may  not  know  who  created 
the  information  in  question.  Other 
commenters  supported  the  proposal  that 
only  the  originator  of  the  information  is 
responsible  for  amendments  to  it.  They 
argued  that  any  extension  of  this 
provision  requiring  covered  entities  to 
amend  information  they  have  not 
created  is  administratively  and 
financially  burdensome. 

Response:  In  light  of  the  comments, 
we  modify  the  rule  to  require  the  holder 
of  the  information  to  consider  a  request 
for  amendment  if  the  individual 
requesting  amendment  provides  a 
reasonable  basis  to  believe  that  the 
originator  of  the  information  is  no 
longer  available  to  act  on  a  request.  For 
example,  if  a  request  indicates  that  the 
information  at  issue  was  created  by  a 
hospital  that  has  closed,  and  the  request 
is  not  denied  on  other  grounds,  then  the 
entity  must  amend  the  information.  This 


provision  is  necessary  to  preserve  an 
individual's  right  to  amend  protected 
health  information  about  them  in 
certain  circumstances. 

Comment:  Some  commenters  stated 
that  the  written  contract  between  a 
covered  entity  and  its  business  associate 
should  stipulate  that  the  business 
associate  is  required  to  amend  protected 
health  information  in  accordance  with 
the  amendment  provisions.  Otherwise, 
these  commenters  argued,  there  would 
be  a  gap  in  the  individual's  right  to  have 
erroneous  information  corrected, 
because  the  covered  entity  could  deny 
a  request  for  amendment  of  information 
created  by  a  business  associate. 

Response:  We  agree  that  information 
created  by  the  covered  entity  or  by  the 
covered  entity's  business  associates 
should  be  subject  to  amendment.  This 
requirement  is  consistent  with  the 
requirement  to  make  information 
created  by  a  business  associate  available 
for  inspection  and  copying.  We  have 
revised  the  rule  to  require  covered 
entities  to  specify  in  the  business 
associate  contract  that  the  business 
associate  will  make  protected  health 
information  available  for  amendment 
and  will  incorporate  amendments 
accordingly.  (See  §  164.504(e).) 

Comment:  One  commenter  argued 
that  covered  entities  should  be  required 
to  presume  information  must  be 
corrected  where  an  individual  informs 
the  entity  that  an  adjudicative  process 
has  made  a  finding  of  medical  identity 
theft. 

Response:  Identity  theft  is  one  of 
many  reasons  why  protected  health 
information  may  be  inaccurate,  and  is 
one  of  many  subjects  that  may  result  in 
an  adjudicative  process  relevant  to  the 
accuracy  of  protective  health 
information.  We  believe  that  this 
provision  accommodates  this  situation 
without  a  special  provision  for  identitv 
theft. 

Comment:  Some  commenters  asserted 
that  the  proposed  rule's  requirement 
that  action  must  be  taken  on 
individuals'  requests  within  60  days  of 
the  receipt  of  the  request  was 
unreasonable  and  burdensome.  A  few 
commenters  proposed  up  to  three  30- 
day  extensions  for  "extraordinary"  (as 
defined  by  the  entity)  requests. 

Response:  We  agree  that  60  days  will 
not  always  be  a  sufficient  amount  of 
time  to  adequately  respond  to  these 
requests.  Therefore,  we  have  revised 
this  provision  to  allow  covered  entities 
the  option  of  a  30-day  extension  to  deal 
with  requests  that  require  additional 
response  time.  However,  we  expect  that 
60  days  will  be  adequate  for  most  cases. 

Comment:  One  commenter  questioned 
whether  a  covered  entity  could 
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appropriately  respond  to  a  request  bv 
amending  the  record,  without  indicating 
whether  it  believes  the  information  at 
issue  is  accurate  and  complete 

Response  An  amendment  need  not 
include  a  statement  by  the  covered 
entiiy  as  to  whether  the  information  is 
or  is  not  accurate  and  complete.  A 
covered  entity  may  choose  to  amend  a 
record  even  iiP  it  believes  the 
information  at  issue  is  accurate  and 
complete.  If  a  request  for  amendment  is 
accepted,  the  covered  entity  must  notif^• 
the  individual  that  the  record  has  been 
amended.  This  notification  need  not 
include  anv  explanation  as  to  why  the 
request  was  accepted.  A  notification  of 
a  denied  request,  however,  must  contain 
the  basis  for  the  denial 

Comment:  A  few  commenters 
suggested  that  when  an  amendment  is 
made,  the  date  should  be  noted.  Some 
also  suggested  that  the  physician  should 
sign  the  notation. 

Response:  We  believe  such  a 
requirement  would  create  a  burden  that 
is  not  necessarv  to  protect  individuals' 
interests,  and  so  have  not  accepted  this 
suggestion.  We  believe  that  the 
requirements  of «» 164.526(c)  regarding 
actions  a  covered  entity  must  take  when 
accepting  a  request  will  provide  an 
adequate  record  of  the  amendment.  A 
covered  entitv  may  date  and  sign  an 
amendment  at  its  discretion. 

Comment:  The  NPRM  proposed  that 
covered  entities,  upon  accepting  a 
request  for  amendment,  make 
reasonable  efforts  to  notif\'  those 
persons  the  individual  identifies,  and 
other  persons  whom  the  covered  entity 
knows  have  received  the  erroneous  or 
incomplete  information  and  who  may 
have  relied,  or  could  foreseeably  rely, 
on  such  information  to  the  detriment  of 
the  individual  Many  commenters 
argued  that  this  notification  requirement 
was  too  burdensome  and  should  be 
narrowed.  Thev  expressed  concern  that 
covered  entities  would  have  to  notif\- 
anyone  who  might  have  received  the 
information,  even  persons  identified  by 
the  individual  with  whom  the  covered 
entity  had  no  contact  Other 
commenters  also  contended  that  this 
provision  would  require  covered 
entities  to  determine  the  reliance 
another  entity  might  place  on  the 
information  and  suggested  that 
particular  part  of  the  notification 
requirements  be  removed.  Another 
commenter  suggested  that  the 
notification  provision  be  eliminated 
entirely,  believing  that  it  was 
unnecessary 

Response:  Although  there  is  some 
associated  administrative  burden  with 
this  provision,  we  believe  it  is  a 
necessary  requirement  to  effectively 


(.oinmunii:ate  amendments  of  erroneous 
or  incomplete  information  to  other 
parties.  The  negative  effects  of 
erroneous  or  incomplete  medical 
information  can  be  devastating.  This 
requirement  allows  individuals  to 
exercise  some  control  in  determining 
recipients  they  consider  important  to  be 
notified,  and  requires  the  covered  entity 
to  communicate  amendments  to  other 
persons  that  the  covered  entity  knows 
have  the  erroneous  or  incomplete 
information  and  may  take  some  action 
in  reliance  on  the  erroneous  or 
incomplete  information  to  the  detriment 
of  the  individual.  We  have  added 
language  to  clarifv  that  the  covered 
entitv  must  obtain  the  individual's 
agreement  to  ha\e  the  amendment 
shared  with  the  persons  the  individual 
and  covered  entitv  identifies.  We 
believe  these  notificatiim  requirements 
appropriatelv  balance  covered  entities' 
burden  and  individuals'  interest  in 
protecting  the  accuracy  of  medical 
information  used  to  make  decisions 
about  them.  We  therefore  retain  the 
notification  provisions  substantially  as 
proposed 

Comment  Some  commenters  argued 
against  the  proposed  provision  requiring 
a  covered  entitv  that  receives  a  notice  of 
amendment  to  notif\'  its  business 
associates,  "as  appropriate.  "  of 
necessarv  amendments.  Some  argued 
that  covered  entities  should  only  be 
required  to  inform  business  associates  of 
these  changes  if  the  amendment  could 
affect  the  individual's  further  treatment, 
citing  the  administrative  and  financial 
burden  of  notifving  all  business 
associates  of  changes  that  may  not  have 
a  detrimental  effect  on  the  patient. 
Other  commenters  suggested  that 
covered  entities  should  only  be  required 
to  inform  business  associates  whom 
they  reasonably  know  to  be  in 
possession  of  the  information. 

Response  We  agree  with  commenters 
that  clarification  is  warranted  Our 
intent  is  that  covered  entities  must  meet 
the  requirements  of  this  rule  with 
respect  to  protected  health  information 
they  maintain,  including  protected 
health  information  maintained  on  their 
behalf  by  their  business  associates.  We 
clarify  this  intent  by  revising  the 
definition  of  designated  record  set  (see 
t)  164  501)  to  include  records 
maintained  "by  or  for  "  a  covered  entity. 
Section  164.526(e)  requires  a  covered 
entity  that  is  informed  of  an  amendment 
made  by  another  covered  entity  to 
incorporate  that  amendment  into 
designated  record  sets,  whether  the 
designated  record  set  is  maintained  by 
the  covered  entity  or  for  the  covered 
entity  by  a  business  associate.  If  a 
business  associate  maintains  the  record 


at  issue  on  the  covered  entity's  behalf, 
the  covered  entity  must  fulfill  its 
requirement  by  informing  the  business 
associate  of  the  amendment  to  the 
record.  The  contract  with  the  business 
associate  must  require  the  business 
associate  to  incorporate  any  such 
amendments.  (See  §  164.504(e).) 

Comment:  Some  commenters 
supported  the  proposal  to  require 
covered  entities  to  provide  notification 
of  the  covered  entity's  statement  of 
denial  and  the  individual's  statement  of 
disagreement  in  any  subsequent 
disclosures  of  the  information  to  which 
the  dispute  relates.  They  argued  that  we 
should  extend  this  provision  to  prior 
recipients  of  disputed  information  who 
have  relied  on  it.  These  commenters 
noted  an  inconsistency  in  the  proposed 
approach,  since  notification  of  accepted 
amendments  is  provided  to  certain 
previous  recipients  of  erroneous  health 
information  and  to  recipients  of  future 
disclosures.  They  contended  there  is  not 
a  good  justification  for  the  different 
treatment  and  believed  that  the 
notification  standard  should  be  the 
same,  regardless  of  whether  the  covered 
entity  accepts  the  request  for 
amendment. 

These  commenters  also  recommended 
that  the  individual  be  notified  of  the 
covered  entity's  intention  to  rebut  a 
statement  of  disagreement.  They 
suggested  requiring  covered  entities  to 
send  a  copy  of  the  statement  of  rebuttal 
to  the  individual. 

Response:  Where  a  request  for 
amendment  is  accepted,  the  covered 
entity  knows  that  protected  health 
information  about  the  individual  is 
inaccurate  or  incomplete  or  the 
amendment  is  otherwise  warranted:  in 
these  circumstances,  it  is  reasonable  to 
ask  the  covered  entity  to  notify  certain 
previous  recipients  of  the  information 
that  reliance  on  such  information  could 
be  harmful.  Where,  however,  the  request 
for  amendment  is  denied,  the  covered 
entity  believes  that  the  relevant 
information  is  accurate  and  complete  or 
the  amendment  is  otherwise 
unacceptable.  In  this  circumstance,  the 
burden  of  prior  notification  outweighs 
the  potential  benefits.  We  therefore  do 
not  require  notification  of  prior 
recipients. 

We  agree,  however,  that  individuals 
should  know  how  a  covered  entity  has    . 
responded  to  their  requests,  and 
therefore  add  a  requirement  that 
covered  entities  also  provide  a  copy  of 
any  rebuttal  statements  to  the 
individual. 
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Section  164.528 — Accounting  of 
Disclosures  of  Protected  Health 
Information 

Comment:  Many  conimenters 
expressed  support  for  the  concept  of  the 
right  to  receive  an  accounting  of 
disclosures.  Others  opposed  even  the 
concept.  One  commenter  said  that  it  is 
likely  that  some  individuals  will  request 
an  accounting  of  disclosures  from  each 
of  his  or  her  health  care  providers  and 
payors  merely  to  challenge  the 
disclosures  that  the  covered  entity 
made. 

Some  conamenters  also  questioned  the 
value  to  the  individual  of  providing  the 
right  to  an  accounting.  One  commenter 
stated  that  such  a  provision  woidd  be 
meaningless  because  those  who 
deliberately  perpetrate  an  abuse  are 
unlikely  to  note  their  breach  in  a  log. 

Response:  The  final  rule  retains  the 
right  of  an  individual  to  receive  an 
accounting  of  disclosures  of  protected 
health  information.  The  provision 
serves  multiple  purposes.  It  provides  a 
means  of  informing  the  individual  as  to 
which  information  has  been  sent  to 
which  recipients.  This  information,  in 
turn,  enables  individuals  to  exercise 
certain  other  rights  under  the  rule,  such 
as  the  rights  to  inspection  and 
amendment,  with  greater  precision  and 
ease.  The  accounting  also  allows 
individuals  to  monitor  how  covered 
entities  are  complying  with  the  rule. 
Though  covered  entities  who 
deliberately  make  disclosures  in 
violation  of  the  rule  may  be  unlikely  to 
note  such  a  breach  in  the  accounting, 
other  covered  entities  may  document 
inappropriate  disclosures  that  they 
make  out  of  ignorance  and  not 
malfeasance.  The  accounting  will  enable 
the  individual  to  address  such  concerns 
with  the  covered  entity. 

We  believe  this  approach  is  consistent 
with  well-established  privacy 
principles,  with  other  law,  and  with 
industry  standards  and  ethical 
guidelines.  The  July  1977  Report  of  the 
Privacy  Protection  Study  Commission 
recommended  that  a  health  care 
provider  should  not  disclose 
individually-identifiable  information  for 
certain  purposes  without  the 
individual's  authorization  unless  "an 
accounting  of  such  disclosures  is  kept 
and  the  individual  who  is  the  subject  of 
the  information  being  disclosed  can  find 
out  that  the  disclosure  has  been  made 
and  to  whom."  '-  With  certain 
exceptions,  the  Privacy  Act  (5  U.S.C. 
552a)  requires  government  agencies  to 
"keep  an  accurate  accounting  of  *   *   * 


'-  Privacy  Protection  Study  Commission, 
"Personal  Privacy  in  an  Information  Society."  luly 
1977,  pp.  30t>-307. 


the  date,  nature,  and  purpose  of  each 
disclosure  of  a  record  to  any  person  or 
to  another  agency  *   *   *  and  *   *   *  the 
name  and  address  of  the  person  or 
agency  to  whom  the  disclosure  is 
made."  The  National  Association  of 
Insurance  Commissioners'  Health 
Information  Privacy  Model  Act  requires 
carriers  to  provide  to  individuals  on 
request  "information  regarding 
disclosure  of  that  individual's  protected 
health  information  that  is  sufficient  to 
exercise  the  right  to  amend  the 
information."  We  build  on  these 
standards  in  this  final  rule. 

Comment:  Many  commenters 
disagreed  with  the  NPRM's  exception 
for  treatment,  payment,  and  health  care 
operations.  Some  commenters  wanted 
treatment,  payment,  and  health  care 
operations  disclosures  to  be  included  in 
an  accounting  because  they  believed 
that  improper  disclosures  of  protected 
health  information  were  likely  to  be 
committed  by  parties  within  the  entity 
who  have  access  to  protected  health 
information  for  treatment,  payment,  and 
health  care  operations  related  purposes. 
They  suggested  that  requiring  covered 
entities  to  record  treatment,  payment, 
and  health  care  operations  disclosures 
would  either  prevent  improper 
disclosures  or  enable  transgressions  to 
be  tracked. 

One  commenter  reasoned  that 
disclosures  for  treatment,  payment,  and 
health  care  operations  purposes  should 
be  tracked  since  these  disclosures 
would  be  made  without  the  individual's 
consent.  Others  argued  that  if  an 
individual's  authorization  is  not 
required  for  a  disclosure,  then  the 
disclosure  should  not  have  to  be  tracked 
for  a  future  accounting  to  the 
individual. 

One  commenter  requested  that  the 
provision  be  restated  so  that  no 
accounting  is  required  for  disclosures 
"compatible  with  or  directly  related  to" 
treatment,  payment  or  health  care 
operations.  This  comment  indicated  that 
the  change  would  make  §  164.515(a)(1) 
of  the  NPRM  consistent  with 
§  164.508(a)(2)(i)(A)  of  the  NPRM. 

Response:  VVe  do  not  accept  the 
comments  suggesting  removing  the 
exception  for  disclosures  for  treatment, 
payment,  and  health  care  operations, 
while  including  all  disclosures  within 
the  accounting  would  provide  more 
information  to  individuals  about  to 
whom  their  information  has  been 
disclosed,  we  believe  that  documenting 
all  disclosures  made  for  treatment, 
payment,  and  health  care  operations 
purposes  would  be  unduly  burdensome 
on  entities  and  would  result  'n 
accountings  so  voluminous  as  to  be  of 
questionable  value.  Individuals  who 


seek  treatment  and  payment  expect  that 
their  information  will  be  used  and 
disclosed  for  these  purposes.  In  many 
cases,  under  this  final  rule,  the 
individual  will  have  consented  to  these 
uses  and  disclosures.  Thus,  the 
additional  information  that  would  be 
gained  from  including  these  disclosures 
would  not  outweigh  the  added  burdens 
on  covered  entities.  We  believe  that 
retaining  the  exclusion  of  disclosures  to 
carry  out  treatment,  payment,  and 
health  care  operations  makes  for  a 
manageable  accounting  both  fi-om  the 
point  of  view  of  entities  and  of 
individuals.  We  have  conformed  the 
language  in  this  section  with  language 
in  other  sections  of  the  rule  regarding 
uses  and  disclosures  to  carry  out 
treatment,  payment,  and  health  care 
operations.  See  §  164.508  and  the 
corresponding  preamble  discussion 
regarding  our  decision  to  use  this 
language. 

Comments:  A  few  commenters  called 
fc*a  record  of  all  disclosures,  including 
a  right  of  access  to  a  full  audit  trail 
where  one  exists.  Some  commenters 
stated  while  audit  trails  for  paper 
records  are  too  expensive  to  require,  the 
privacy  rule  should  not  discourage  audit 
trails,  at  least  for  computer-based 
records.  They  speculated  that  an 
important  reason  for  maintaining  a  full 
audit  trail  is  that  most  abuses  are  the 
result  of  activity  by  insiders.  On  the 
other  hand,  other  commenters  pointed 
out  that  an  enormous  volume  of  records 
would  be  created  if  the  rule  requires 
recording  all  accesses  in  the  manner  of 
a  full  audit  trail. 

One  commenter  supported  the 
NPRM's  reference  to  the  proposed 
HIPAA  Security  Rule,  agreeing  that 
access  control  and  disclosure 
requirements  under  this  rule  should  be 
coordinated  with  the  final  HIPAA 
Security  Rule.  The  commenter 
recommended  that  HHS  add  a  reference 
to  the  final  HEPAA  Security  Rule  in  this 
section  and  keep  specific  audit  log  and 
reporting  requirements  generic  in  the 
privacy  rule. 

Response:  Audit  trails  and  the 
accounting  of  disclosures  ser\'e  different 
functions.  In  the  security  field,  an  audit 
trail  is  typically  a  record  of  each  time  a 
sensitive  record  is  altered,  how  it  was 
altered  and  by  whom,  but  does  not 
usually  record  each  time  a  record  is 
used  or  viewed.  The  accounting 
required  by  this  rule  provides 
individuals  with  information  about  to 
whom  a  disclosure  is  made.  An 
accounting,  as  described  in  this  rule, 
would  not  capture  uses.  To  the  extent 
that  an  audit  trail  would  capture  uses, 
consumers  reviewing  an  audit  trail  may 
not  be  able  to  distinguish  between 
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acxesses  of  the  protected  health 
information  for  use  and  accesses  for 
disclosure.  Further,  it  is  not  clear  the 
degree  to  which  the  field  is 
te<  hnologically  poised  to  provide  audit 
trails.  Some  entities  could  provide  audit 
trails  to  individuals  upon  their  request, 
but  we  are  concerned  that  many  could 
not. 

We  agree  that  it  is  important  to 
coordinate  this  provision  of  the  privacy 
rule  with  the  Security  Rule  when  it  is 
issued  as  a  final  rule 

Comments:  We  received  many 
comments  from  researchers  expressing 
concerns  about  the  potential  impact  of 
requiring  an  accounting  of  disclosures 
related  to  research  The  majority  feared 
that  the  accounting  provision  would 
prove  so  burdensome  that  many  entities 
would  decline  to  participate  in  research 
Many  commenters  believed  that 
disclosure  of  protected  health 
information  for  research  presents  little 
risk  to  individual  privacy  and  feared 
that  the  accounting  requirement  coulcW 
shut  down  research. 

Some  commenters  pointed  out  that 
often  onlv  a  few  data  elements  or  a 
single  element  is  extracted  from  the 
patient  record  and  disclosed  to  a 
researcher,  and  that  having  to  account 
for  so  singular  a  disclosure  from  what 
could  potentially  be  an  enormous 
number  of  records  imposes  a  significant 
burden.  Some  said  that  the  impact 
would  be  particularly  harmful  to 
longitudinal  studies,  where  the 
disclosures  of  protected  health 
information  occur  over  an  extended 
period  of  time.  A  number  of 
conunenters  suggested  that  we  not 
require  accounting  of  disclosures  for 
research,  registries,  and  surveillance 
svstems  or  other  databases  unless  the 
disclosure  results  in  the  actual  physical 
release  of  the  patient's  entire  medical 
record,  rather  than  the  disclosure  of 
discrete  elements  of  information 
contained  within  the  re<:ord 

We  also  were  asked  by  commenters  to 
provide  an  exclusion  for  research 
subject  to  IRB  oversight  or  research  that 
has  been  granted  a  waiver  of 
authorization  pursuant  to  proposed 
*?  164.510,  to  exempt  "in-house" 
research  from  the  accounting  provision, 
and  to  allow  covered  entities  to  describe 
the  type  of  disclosures  they  have  made 
to  research  projects,  without  specificallv 
listing  each  disclosure.  Commenters 
suggested  that  covered  entities  could 
include  in  an  accounting  a  listing  of  the 
various  research  projects  in  which  they 
participated  during  the  time  period  at 
issue,  without  regard  to  whether  a 
particular  individual's  protected  health 
information  was  disclosed  to  the 
project. 


Response:  We  disagree  with 
suggestions  from  commenters  that  an 
accounting  of  disclosures  is  not 
necessarv'  for  research.  While  it  is 
possible  that  informing  individuals 
about  the  disclosures  made  of  their 
health  information  may  on  occasion 
discourage  worthwhile  activities,  we 
believe  that  individuals  have  a  right  to 
know  who  is  using  their  health 
information  and  for  what  purposes.  This 
information  gives  individuals  more 
control  over  their  health  information 
and  a  better  base  of  knowledge  from 
which  to  make  informed  decisions. 

For  the  same  reasons,  we  also  do  not 
believe  that  IRB  or  privacy  board  review 
substitutes  for  providing  individuals  the 
right  to  know  how  their  information  has 
been  disclosed.  We  permit  IRBs  or 
privacy  boards  to  determine  that  a 
research  project  would  not  be  feasible  if 
authorization  were  required  because  we 
understand  that  it  could  be  virtually 
impossible  to  get  authorization  for 
archival  research  involving  large 
numbers  of  individuals  or  where  the 
location  of  the  individuals  is  not  easy  to 
ascertain.  While  providing  an 
accounting  of  disclosures  for  research 
mav  entail  some  burden,  it  is  feasible, 
and  we  do  not  believe  that  IRBs  or 
privacy  boards  would  have  a  basis  for 
waiving  such  a  requirement.  We  also 
note  that  the  majority  of  comments  that 
we  received  from  individuals  supported 
including  more  information  in  the 
accounting,  not  less. 

We  understand  that  requiring  covered 
entities  to  include  disclosures  for 
research  in  the  accounting  of 
disclosures  entails  some  burden,  but  we 
believe  that  the  benefits  described  above 
outweigh  the  burden. 

We  do  not  agref!  with  commenters 
that  we  should  exempt  disclosures 
where  only  a  few  data  elements  are 
released  or  in  the  case  of  data  released 
without  individuals'  names.  We 
recognize  that  information  other  than 
names  can  identify  an  individual.  We 
also  recognize  that  even  a  few  data 
elements  could  be  clues  to  an 
indiv  idual's  identity.  The  actual  volume 
of  information  released  is  not  an 
appropriate  indicator  of  whether  an 
individual  could  have  a  concern  about 
privacy 

We  disagree  with  comments  that 
suggested  that  it  would  be  sufficient  to 
provide  individuals  with  a  general  list 
of  research  projects  to  which 
information  has  been  disclosed  by  the 
covered  entity  We  believe  that 
individuals  are  entitled  to  a  level  of 
specificity  about  disclosures  of 
protected  health  information  about  them 
and  should  know  to  which  research 
projects  their  protected  health 


information  has  been  disclosed,  rather 
than  to  which  projects  protected  health 
information  may  have  been  disclosed. 
However,  we  have  added  a  provision 
allowing  for  a  summary  accounting  of 
recurrent  disclosures.  For  multiple 
disclosures  to  the  same  recipient 
pursuant  to  a  single  authorization  or  for 
a  single  purpose  permitted  under  the 
rule  without  authorization,  the  covered 
entity  may  provide  a  summary 
accounting  addressing  the  series  of 
disclosures  rather  than  a  detailed 
accounting  of  each  disclosure  in  the 
series.  This  change  is  designed  to  ease 
the  burden  on  covered  entities  involved 
in  longitudinal  projects. 

With  regard  to  the  suggestion  that  we 
exempt  "in-house"  research  from  the 
accounting  provision,  we  note  that  only 
disclosures  of  protected  health 
information  must  appear  in  an 
accounting. 

Comments:  Several  commenters  noted 
that  disclosures  for  public  health 
activities  may  be  of  interest  to 
individuals,  but  add  to  the  burden 
imposed  on  entities.  Furthermore,  some 
expressed  fear  that  priority  public 
health  activities  would  be  compromised 
by  the  accounting  provision.  One 
commenter  from  a  health  department 
said  that  covered  entities  should  not  be 
required  to  provide  an  accounting  to 
certain  index  cases,  where  such 
disclosures  create  other  hazards,  such  as 
potential  harm  to  the  reporting  provider. 
This  commenter  also  speculated  that 
knowing  protected  health  information 
had  been  disclosed  for  these  public 
health  purposes  might  cause  people  to 
avoid  treatment  in  order  to  avoid  being 
reported  to  the  public  health 
department. 

A  provider  association  expressed 
concern  about  the  effect  that  the 
accounting  provision  might  have  on  a 
non-governmental,  centralized  disease 
registry  that  it  operates.  The  provider 
organization  feared  that  individuals 
might  request  that  their  protected  health 
information  be  eliminated  in  the 
databank,  which  would  make  the  data 
less  useful. 

Response:  As  in  the  discussion  of 
research  above,  we  reject  the  contention 
that  we  should  withhold  information 
from  individuals  about  where  their 
information  has  been  disclqsed  because 
informing  them  could  occasionally 
discourage  some  worthwhile  activities. 
We  also  believe  that,  on  balance, 
individuals'  interest  in  having  broad 
access  to  this  information  outweighs 
concerns  about  the  rare  instances  in 
which  providing  this  information  might 
raise  concerns  about  harm  to  the  person 
who  made  the  disclosure.  As  we  stated 
above,  we  believe  that  individuals  haVe 
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a  right  to  know  who  is  using  their  health 
information  and  for  what  purposes.  This 
information  gives  individuals  more 
control  over  their  health  information 
and  a  better  base  of  knowledge  from 
which  to  make  informed  decisions. 

Comment:  We  received  many 
comments  about  the  proposed  time- 
limited  exclusion  for  law  enforcement 
and  health  oversight.  Several 
commenters  noted  that  it  is  nearly 
impossible  to  accurately  project  the 
length  of  an  investigation,  especially 
during  its  early  stages.  Some 
reconunended  we  permit  a  deadline 
based  on  the  end  of  an  event,  such  as 
conclusion  of  an  investigation.  One 
commenter  recommended  amending  the 
standard  such  that  covered  entities 
would  never  be  required  to  give  an 
accounting  of  disclosures  to  health 
oversight  or  law  enforcement  agencies. 
The  commenter  noted  that  there  are 
public  policy  reasons  for  limiting  the 
extent  to  which  a  criminal  investigation 
is  made  known  publicly,  including  the 
possibility  that  suspects  may  destroy  or 
falsify  evidence,  hide  assets,  or  flee.  The 
commenter  also  pointed  out  that 
disclosure  of  an  investigation  may 
unfairly  stigmatize  a  person  or  entity 
who  is  eventually  found  to  be  innocent 
of  any  wrongdoing. 

On  the  other  hand,  many  commenters 
disagreed  with  the  exemption  for 
recording  disclosures  related  to 
oversight  activities  and  law 
enforcement.  Many  of  these  commenters 
stated  that  the  exclusion  would  permit 
broad  exceptions  for  government 
purposes  while  holding  disclosures  for 
private  purposes  to  a  more  burdensome 
standard. 

Some  commenters  felt  that  the  NPRM 
made  it  too  easy  for  law  enforcement  to 
obtain  an  exception.  They  suggested 
that  law  enforcement  should  not  be 
excepted  from  the  accounting  provision 
unless  there  is  a  court  order.  One 
commenter  recommended  that  a  written 
request  for  exclusion  be  dated,  signed 
by  a  supervisory  official,  and  contain  a 
certification  that  the  official  is 
personally  familiar  with  the  purpose  of 
the  request  and  the  justification  for 
exclusion  from  accounting. 

Response:  We  do  not  agree  with 
comments  suggesting  that  we 
permanently  exclude  disclosures  for 
oversight  or  law  enforcement  from  the 
accounting.  We  believe  generally  that 
individuals  have  a  right  to  know  who  is 
obtaining  their  health  information  and 
for  what  purposes. 

At  the  same  time,  we  agree  with 
commenters  that  were  concerned  that  an 
accounting  could  tip  off  subjects  of 
investigations.  We  have  retained  a  time- 
limed  exclusion  period  similar  to  that 


proposed  in  the  NPRM.  To  protect  the 
integrity  of  investigations,  in  the  final 
rule  we  require  covered  entities  to 
exclude  disclosures  to  a  health  oversight 
agency  or  law  enforcement  official  for 
the  time  specified  by  that  agency  or 
official,  if  the  agency  or  official  states 
that  including  the  disclosure  in  an 
accounting  to  the  individual  would  be 
reasonably  likely  to  impede  the  agency 
or  official's  activities.  We  require  the 
statement  from  the  agency  or  official  to 
provide  a  specific  time  frame  for  the 
exclusion.  For  example,  pursuant  to  a 
law  enforcement  official's  statement,  a 
covered  entity  could  exclude  a  law 
enforcement  disclosure  from  the 
accounting  for  a  period  of  three  months 
from  the  date  of  the  official's  statement 
or  until  a  date  specified  in  the 
statement. 

In  the  final  rule,  we  permit  the 
covered  entity  to  exclude  the  disclosure 
from  an  accoimting  to  an  individual  if 
the  agency  or  official  makes  the 
statement  orally  and  the  covered  entity 
documents  the  statement  and  the 
identify  of  the  agency  or  official  that 
made  the  statement.  We  recognize  that 
in  urgent  situations,  agencies  and 
officials  may  not  be  able  to  provide 
statements  in  writing.  If  the  agency  or 
official's  statement  is  made  orally, 
however,  the  disclosure  can  be  excluded 
from  an  accounting  to  the  individual  for 
no  longer  than  30  days  from  the  oral 
statement.  For  exclusions  longer  than  30 
days,  a  covered  entity  must  receive  a 
written  statement. 

We  believe  these  requirements 
appropriately  balance  individuals' 
rights  to  be  informed  of  the  disclosures 
of  protected  health  information  while 
recognizing  the  public's  interest  in 
maintaining  the  integrity  of  health 
oversight  and  law  enforcement 
activities. 

Comment:  One  commenter  stated  that 
under  Minnesota  law.  providers  who  are 
memdated  reporters  of  abuse  are  limited 
as  to  whom  they  may  reveal  the  report 
of  abuse  (generally  law  enforcement 
authorities  and  other  providers  only). 
This  is  because  certain  abusers,  such  as 
parents,  by  law  may  have  access  to  a 
victim's  (child's)  records.  The 
commenter  requested  clarification  as  to 
whether  these  disclosures  are  exempt 
from  the  accounting  requirement  or 
whether  preemption  would  apply. 

Response:  Wnile  we  do  not  except 
mandatory  disclosures  of  abuse  from  the 
accounting  for  disclosure  requirement, 
we  believe  the  commenter's  concerns 
are  addressed  in  several  ways.  First, 
nothing  in  this  regulation  invalidates  or 
limits  the  authority  or  procedures 
established  under  state  law  providing 
for  the  reporting  of  child  abuse.  Thus, 


with  respect  to  child  abuse  the 
Minnesota  law's  procedures  are  not 
preempted  even  though  they  are  less 
stringent  with  respect  to  privacy. 
Second,  with  respect  to  abuse  of  persons 
other  than  children,  we  allow  covered 
entities  to  refuse  to  treat  a  person  as  an 
individual's  personal  representative  if 
the  covered  entity  believes  that  the 
individual  has  been  subjected  to 
domestic  violence,  abuse,  or  neglect 
from  the  person.  Thus,  the  abuser  would 
not  have  access  to  the  accounting.  We 
also  note  that  a  covered  entity  must 
exclude  a  disclosure,  including 
disclosures  to  report  abuse,  from  the 
accounting  for  specified  period  of  time 
if  the  law  enforcement  official  to  whom 
the  report  is  made  requests  such 
exclusion. 

Comment:  A  few  comments  noted  the 
lack  of  exception  for  disclosures  made 
to  intelligence  agencies. 

Response:  We  agree  with  the 
comments  and  have  added  an 
exemption  for  disclosures  made  for 
national  security  or  intelligence 
purposes  under  §  164.512(k)(2). 
Individuals  do  not  have  a  right  to  an 
accounting  of  disclosures  for  these 
purposes. 

Comment:  Commenters  noted  that  the 
burden  associated  with  this  provision 
would,  in  part,  be  determined  by  other 
provisions  of  the  rule,  including  the 
definitions  of  "individually 
identifiable,"  "treatment,"  and  "health 
care  operations."  They  expressed 
concern  that  the  covered  entity  would 
have  to  be  able  to  organize  on  a  patient 
by  patient  basis  thousands  of 
disclosures  of  information,  which  they 
described  as  "routine.  "  These 
commenters  point  to  disclosures  for 
patient  directory  information,  routine 
banking  and  payment  processes,  uses 
and  disclosures  in  emergency 
circumstances,  disclosures  to  next  of 
kin.  and  release  of  admissions  statistics 
to  a  health  oversight  agency. 

Response:  We  disagree  with  the 
commenters  that  ambiguity  in  other 
areas  of  the  rule  increase  the  burden 
associated  with  maintaining  an 
accounting.  The  definitions  of 
treatment,  payment,  and  health 
operations  are  necessarily  broad  and 
there  is  no  accounting  required  for 
disclosures  for  these  purposes.  These 
terms  cover  the  vast  majority  of  routine 
disclosures  for  health  care  purposes. 
(See  §  164.501  and  the  associated 
preamble  for  a  discussion  of  changes 
made  to  these  definitions.) 

The  disclosures  permitted  under 
§  164.512  are  for  national  priority 
purposes,  and  determining  whether  a 
disclosure  fits  within  the  section  is 
hecessar\'  before  the  disclosure  can  be 
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made.  There  is  no  additional  burden, 
once  such  a  determination  is  made,  in 
determining  whether  it  must  be 
included  in  the  accounting. 

We  agree  with  the  commenters  that 
there  are  areas  where  we  can  reduce 
burden  by  removing  additional 
disclosures  from  the  accounting 
requirement,  without  compromising 
individuals'  rights  to  know  how  their 
information  is  being  disclosed.  In  the 
final  rule,  covered  entities  are  not 
required  to  include  the  following 
disclosures  in  the  accounting; 
disclosures  to  the  individual, 
disclosures  for  facility  directories  under 
§  164.510(a).  or  disclosures  to  persons 
assisting  in  the  individual's  care  or  for 
other  notification  purposes  under 
§  164.510(b).  For  each  of  these  types  of 
disclosures,  the  individual  is  likely  to 
already  know  about  the  disclosure  or  to 
have  agreed  to  the  disclosure,  making 
the  inclusion  of  such  disclosures  in  the 
accounting  less  important  to  the 
individual  and  unn(;cessarily 
burdensome  to  the  covered  entity. 

Comment:  Manv  commenters  objected 
to  requiring  business  partners  to  provide 
an  accounting  to  covered  entities  upon 
their  request.  They  cited  the 
encumbrance  associated  with  re- 
contracting  with  the  various  business 
partners,  as  well  as  the  burden 
associated  with  establishing  this  type  of 
record  keeping 

Response:  Individuals  have  a  right  to 
know  to  whom  and  for  what  purpose 
their  protected  health  information  has 
been  disclosed  by  a  covered  entity  The 
fact  that  a  covered  entity  uses  a  business 
associate  to  carry  out  a  function  does 
not  diminish  an  individual's  right  to 
know. 

Comments:  One  commenter  requested 
clarification  as  to  how  far  a  covered 
entity's  responsibility  would  extend, 
asking  whether  an  entity  had  to  track 
only  their  direct  disclosures  or 
subsequent  re-disclosures. 

Response:  Covered  entities  are 
required  to  account  for  their  disclosures, 
as  well  as  the  disclosures  of  their 
business  associates,  of  protected  health 
information.  Because  business 
associates  act  on  behalf  of  covered 
entities,  it  is  essential  that  their 
disclosures  be  included  in  any 
accounting  that  an  individual  requests 
from  a  covered  entity.  Covered  entities 
are  not  responsible,  however,  for  the 
actions  of  persons  who  are  not  their 
business  associates.  Once  a  covered 
entity  has  accounted  for  a  disclosure  to 
any  person  other  than  a  business 
associate,  it  is  not  responsible  for 
accounting  for  any  further  uses  or 
disclosures  of  the  information  by  that 
other  person. 


Comments:  Some  commenters  said 
that  the  accounting  provision  described 
in  the  NPRM  was  ambiguous  and 
created  uncertainty  as  to  whether  it 
addresses  disclosures  only,  as  the  title 
would  indicate,  or  whether  it  includes 
accounting  of  uses.  They  urged  that  the 
standard  address  disclosures  only,  and 
not  uses,  which  would  make 
implementation  far  more  practicable 
and  less  burdensome. 

Response:  The  final  rule  requires 
disclosures,  not  uses,  to  be  included  in 
an  accounting.  See  §  164.501  for 
definitions  of  "use"  and  'disclosure." 

Comments:  We  received  many 
comments  from  providers  and  other 
representatives  of  various  segments  of 
the  health  care  industry,  expressing  the 
view  that  a  centralized  system  of 
recording  disclosures  was  not  possible 
given  the  complexity  of  the  health  care 
svstem.  in  which  disclosures  are  made 
bv  numerous  departments  within 
entities.  For  example,  commenters 
stated  that  a  hospital  medical  records 
department  generally  makes  notations 
regarding  information  it  releases,  but 
that  these  notations  do  not  include 
disclosures  that  the  emergency 
department  may  make.  Several 
commenters  proposed  that  the  rule 
provide  for  patients  to  receive  only  an 
accounting  of  disclosures  made  by 
medical  records  departments  or  some 
other  central  location,  which  would 
relieve  the  burden  of  centralizing 
accounting  for  those  entities  who 
depend  on  paper  records  and  tracking 
systems. 

Response:  We  disagree  with 
commenters'  arguments  that  covered 
entities  should  not  be  held  accountable 
for  the  actions  of  their  subdivisions  or 
workforce  members.  Covered  entities 
are  responsible  for  accounting  for  the 
disclosures  of  protected  health 
information  made  by  the  covered  entity, 
in  accordance  with  this  rule.  The 
particular  person  or  department  within 
the  entity  that  made  the  disclosure  is 
immaterial  to  the  covered  entity's 
obligation.  In  the  final  rule,  we  require 
covered  entities  to  document  each 
disclosure  that  is  required  to  be 
included  in  an  accounting.  We  do  not, 
however,  require  this  documentation  to 
be  maintained  in  a  central  registry.  A 
covered  hospital,  for  example,  could 
maintain  separate  documentation  of 
disclosures  that  are  made  from  the 
medical  records  department  and  the 
emergency  department.  At  the  time  an 
individual  requests  an  accounting,  this 
documentation  could  be  integrated  to 
provide  a  single  accounting  of 
disclosures  made  by  the  covered 
hospital.  Alternatively,  the  covered 
hospital  could  centralize  its  processes 


for  making  and  documenting 
disclosures.  We  believe  this  provision 
provides  covered  entities  with  sufficient 
flexibility  to  meet  their  business  needs 
without  compromising  individuals' 
rights  to  know  how  information  about 
them  is  disclosed. 

Comments:  Commenters  stated  that 
the  accounting  requirements  placed 
undue  burden  on  covered  entities  that 
use  paper,  rather  than  electronic, 
records. 

Response:  We  do  not  agree  that  the 
current  reliance  on  paper  records  makes 
the  accounting  provision  unduly 
burdensome.  Covered  entities  must  use 
the  paper  records  in  order  to  make  a 
disclosure,  and  have  the  opportunity 
when  they  do  so  to  make  a  notation  in 
the  record  or  in  a  separate  log.  We 
require  an  accounting  only  for 
disclosures  for  purposes  other  than 
treatment,  payment,  and  health  care 
operations.  Such  disclosures  are  not  so 
numerous  that  they  cannot  be  accounted 
for,  even  if  paper  records  are  involved. 

Comments:  The  exception  to  the 
accounting  provision  for  disclosures  of 
protected  health  information  for 
treatment,  payment,  and  health  care 
operations  purposes  was  viewed 
favorably  by  many  respondents. 
However,  at  least  one  commenter  stated 
that  since  covered  entities  must 
differentiate  between  disclosures  that 
require  documentation  and  those  that 
do  not,  they  will  have  to  document  each 
instance  when  a  patient's  medical 
record  is  disclosed  to  determine  the 
reason  for  the  disclosure.  This 
commenter  also  argued  that  the 
administrative  burden  of  requiring 
customer  services  representatives  to  ask 
in  which  category  the  information  falls 
and  then  to  keep  a  record  that  they 
asked  the  question  and  record  the 
answer  would  be  overwhelming  for 
plans.  The  commenter  concluded  that 
the  burden  of  documentation  on  a 
covered  entity  would  not  be  relieved  by 
the  stipulation  that  documentation  is 
not  required  for  treatment,  payment, 
and  health  care  operations. 

Response:  We  disagree.  Covered 
entities  are  not  required  to  document 
every  disclosure  in  order  to  differentiate 
those  for  treatment,  payment,  and  health 
care  operations  from  those  for  purposes 
for  which  an  accounting  is  required.  We 
require  that,  when  a  disclosure  is  made 
for  which  an  accounting  is  required,  the 
covered  entity  be  able  to  produce  an 
accounting  of  those  disclosures  upon 
request.  We  do  not  require  a  covered 
entity  to  be  able  to  account  for  every 
disclosure.  In  addition,  we  believe  that 
we  have  addressed  many  of  the 
commenters'  concerns  by  clarifying  in 
the  final  rule  that  disclosures  to  the 
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individual,  regardless  of  the  purpose  for 
the  disclosure,  are  not  subject  to  the 
accounting  requirement. 

Comments:  An  insurer  explained  that 
in  the  context  of  underwriting,  it  may 
have  frequent  and  multiple  disclosures 
of  protected  health  information  to  an 
agent,  third  party  medical  provider,  or 
other  entity  or  individual.  It  requested 
we  reduce  the  burden  of  accounting  for 
such  disclosures. 

Response:  We  add  a  provision 
allowing  for  a  summary  accoimting  of 
recurrent  disclosures.  For  multiple 
disclosures  to  the  same  recipient 
pursuant  to  a  single  authorization  or  for 
a  single  purpose  permitted  imder  the 
rule  without  authorization,  the  covered 
entity  may  provide  a  summary 
accounting  addressing  the  series  of 
disclosures  rather  than  a  detailed 
accounting  of  each  disclosure  in  the 
series. 

Comment:  Several  commenters  said 
that  it  was  unreasonable  to  expect 
covered  entities  to  track  disclosures  that 
are  requested  by  the  individual.  They 
believed  that  consumers  should  be 
responsible  for  keeping  track  of  their 
own  requests. 

Other  commenters  asked  that  we 
specify  that  entities  need  not  retain  and 
provide  copies  of  the  individual's 
authorization  to  disclose  protected 
health  information.  Some  commenters 
were  particularly  concerned  that  if  they 
maintain  all  patient  information  on  a 
computer  system,  it  would  be 
impossible  to  link  the  paper 
authorization  with  the  patient's 
electronic  records. 

Another  commenter  suggested  we 
allow  entities  to  submit  copies  of 
authorizations  after  the  30-day  deadline 
for  responding  to  the  individual,  as  long 
as  the  accounting  itself  is  furnished 
within  the  30-day  window. 

Response:  In  the  final  rule  we  do  not 
require  disclosures  to  the  individual  to 
be  included  in  the  accounting.  Other 
disclosures  requested  by  the  individual 
must  be  included  in  the  accounting, 
unless  they  are  otherwise  excepted  from 
the  requirement.  We  do  not  agree  that 
individuals  should  be  required  to  track 
these  disclosures  themselves.  In  many 
cases,  an  authorization  may  authorize  a 
disclosure  by  more  than  one  entity,  or 
by  a  class  of  entities,  such  as  all 
physicians  who  have  provided  medical 
treatment  to  the  individual.  Absent  tlie 
accounting,  the  individual  cannot  know 
whether  a  particular  covered  entity  has 
acted  on  the  authorization. 

We  agree,  however,  that  it  is 
unnecessarily  burdensome  to  require 
covered  entities  to  provide  the 
individual  with  a  copy  of  the 
authorization.  We  remove  the 


requirement.  Instead,  we  require  the 
accounting  to  contain  a  brief  statement 
describing  the  purpose  for  which  the 
protected  health  information  was 
disclosed.  The  statement  must  be 
sufficient  to  reasonably  inform  the 
individual  of  the  basis  for  the 
disclosure.  Alternatively,  the  covered 
entity  may  provide  a  copy  of  the 
authorization  or  a  copy  of  the  written 
request  for  disclosure,  if  any,  under 
§§164.502(a}(2)(ii)  or  164.512. 

Comments:  We  received  many 
conunents  regarding  the  amount  of 
information  required  in  the  accounting. 
A  few  commenters  requested  that  we 
include  additional  elements  in  the 
accounting,  such  as  the  method  of 
transmittal  and  identity  of  the  employee 
who  accessed  the  information. 

Other  commenters,  however,  felt  that 
the  proposed  requirements  went  beyond 
what  is  necessary  to  inform  the 
individual  of  disclosures.  Another 
commenter  stated  that  if  the 
individual's  right  to  obtain  an 
accounting  extends  to  disclosures  that 
do  not  require  a  signed  authorization, 
then  the  accounting  should  be  limited  to 
a  disclosure  of  the  manner  and  purpose 
of  disclosiu-es,  as  opposed  to  an 
individual  accounting  of  each  entity  to 
whom  the  protected  health  information 
was  disclosed.  An  insurer  stated  that 
this  section  of  the  proposed  rule  should 
be  revised  to  provide  more  general, 
rather  than  detailed,  guidelines  for 
accounting  of  disclosures.  The 
commenter  believed  that  its  type  of 
business  should  be  allowed  to  provide 
general  information  regarding  the 
disclosure  of  protected  health 
information  to  outside  entities, 
particularly  with  regard  to  entities  with 
which  the  insurer  maintains  an  ongoing, 
standard  relationship  (such  as  a 
reinsurer). 

Response:  In  general,  we  have 
retained  the  proposed  approach,  which 
we  believe  strikes  an  appropriate 
balance  between  the  individual's  right 
to  know  to  whom  and  for  what  purposes 
their  protected  health  information  has 
been  disclosed  and  the  burden  placed 
on  covered  entities.  In  the  final  rule,  we 
clarify  that  the  accouinting  must  include 
the  address  of  the  recipient  only  if  the 
address  is  known  to  the  covered  entity. 
As  noted  above,  we  also  add  a  provision 
allowing  for  a  summary  accounting  of 
recurrent  disclosures.  We  note  that 
some  of  the  activities  of  concern  to 
commenters  may  fall  under  the 
definition  of  health  care  operations  (see 
§  164.501  and  the  associated  preamble). 

Comment:  A  commenter  aslced  that 
we  limit  the  accounting  to  information 
pertaining  to  the  medical  record  itself, 
as  opposed  to  protected  health 


information  more  generally.  Similarly, 
commenters  suggested  that  the 
accounting  be  limited  to  release  of  the 
medical  record  only. 

Response:  We  disagree.  Protected 
health  information  exists  in  many  forms 
and  resides  in  many  sources.  An 
individual's  right  to  know  to  whom  and 
for  what  purposes  his  or  her  protected 
health  information  has  been  disclosed 
would  be  severely  limited  if  it  pertained 
only  to  disclosure  of  the  medical  record, 
or  information  taken  only  from  the 
record. 

Comment:  A  commenter  asked  that 
we  make  clear  that  only  disclosures 
external  to  the  organization  are  within 
the  accounting  requirement. 

Response:  We  agree.  The  requirement 
only  applies  to  disclosures  of  protected 
health  information,  as  defined  in 
§164.501. 

Comment:  Some  commenters 
requested  that  we  establish  a  limit  on 
the  number  of  times  an  individual  could 
request  an  accounting.  One  comment 
suggested  we  permit  individuals  to 
request  one  accounting  per  year:  another 
suggested  two  accountings  per  year, 
except  in  "emergency  situations." 
Others  recommended  that  we  enable 
entities  to  recoup  some  of  the  costs 
associated  with  implementation  by 
allowing  the  entity  to  charge  for  an 
accounting. 

Response:  We  agree  that  covered 
entities  should  be  able  to  defray  costs  of 
excessive  requests.  The  final  rule 
provides  individuals  with  the  right  to 
receive  one  accounting  without  charge 
in  a  twelve-month  period.  For 
additional  requests  by  an  individual 
within  a  twelve-month  period,  the 
covered  entity  may  charge  a  reasonable, 
cost-based  fee.  If  it  imposes  such  a  fee, 
the  covered  entity  must  inform  the 
individual  of  the  fee  in  advance  and 
provide  the  individual  with  an 
opportunity  to  withdraw  or  modif\-  the 
request  to  avoid  or  reduce  the  fee. 

Comment:  In  the  NPRM.  we  solicited 
comments  on  the  appropriate  duration 
of  the  individuals  right  to  an 
accounting.  Some  commenters 
supported  the  NPRM's  requirement  that 
the  right  exist  for  as  long  as  the  covered 
entities  maintains  the  protected  health 
information.  One  commenter.  however, 
noted  that  most  audit  control  systems 
do  not  retain  data  on  activity  for 
indefinite  periods  of  time. 

Other  commenters  noted  that  laws 
governing  the  length  of  retention  of 
clinical  records  vary  by  state  and  by 
provider  type  and  suggested  that  entities 
be  allowed  to  adhere  to  state  laws  or 
policies  established  by  professional 
organizations  or  accrediting  bodies. 
Some  commenters  suggested  that  the 
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language  be  clarified  to  state  that 
whatever  minimum  requirements  are  in 
place  for  the  record  should  also  guide 
covered  entities  in  retaining  their 
capacity  to  account  for  disclosures  over 
that  same  time,  but  no  longer. 

Several  commenters  asked  us  to 
consider  specific  time  limits  It  was 
pointed  out  that  proposed 
§  164.520(f)(6)  of  the  NPRM  set  a  six- 
vear  time  limit  for  retaining  certain 
information  including  authorization 
forms  and  contracts  with  business 
partners.  Included  in  this  list  was  the 
accounting  of  disclosures,  but  this 
requirement  was  inconsistent  with  the 
more  open-ended  language  in  §  164  515. 
Commenters  suggested  that  deferring  to 
this  six-year  limit  would  make  this 
provision  consistent  with  other  record 
retention  provisions  of  the  standard  and 
might  relieve  some  of  the  burden 
associated  with  implementation.  Other 
specific  time  frames  suggested  were  two 
years,  three  years,  five  years,  and  sevea 
years. 

Another  option  suggested  by 
commenters  was  to  keep  the  accounting 
record  for  as  long  as  entities  have  the 
information  maintained  and  "active"  on 
their  systems.  Information  permanentlv 
taken  off  the  covered  entity's  system 
and  sent  to  "dead  storage  "  would  not  be 
covered.  One  commenter  further 
recommended  that  we  not  require 
entities  to  maintain  records  or  account 
for  prior  disclosures  for  members  who 
have  "disenrolled  " 

Rpsponsf:  We  agree  with  commenters 
who  suggested  we  establish  a  specific 
period  for  which  an  individual  may 
request  an  accounting.  In  the  final  rule, 
we  provide  that  individuals  have  a  right 
to  an  accounting  of  the  applicable 
disclosures  that  have  been  made  in  the 
six-year  period  prior  to  a  request  for  an 
accounting.  We  adopt  this  time  frame  to 
conform  with  the  other  documentation 
retention  requirements  in  the  rule.  We 
also  note  that  an  individual  may 
request,  and  a  covered  entity  may  then 
provide,  an  accounting  of  disclosures 
for  a  period  of  time  less  than  six  years 
from  the  date  of  the  request.  For 
example,  an  individual  could  request  an 
accounting  only  of  disclosures  that 
occurred  during  the  year  prior  to  the 
request   In  addition,  we  note  that 
covered  entities  do  not  have  to  account 
for  disclosures  that  occurred  prior  to  the 
compliance  date  of  this  rule. 

Comments  Commenters  asked  that 
we  provide  more  time  for  entities  to 
respond  to  requests  for  accounting. 
Suggestions  ranged  from  60  days  to  90 
days.  Another  writer  suggested  that 
entities  be  able  to  take  up  to  three  30- 
day  extensions  from  the  original  30-day 
deadline.  Commenters  raised  concerns 


about  the  proposed  requirement  that  a 
covered  health  care  provider  or  health 
plan  act  as  soon  as  possible. 

Response  We  agree  with  concerns 
raised  bv  c:ommenters  and  in  the  final 
rule,  covered  entities  are  required  to 
provide  a  requested  accounting  no  later 
than  60  davs  after  receipt  of  the  request. 
We  also  provide  for  one  30  day 
extension  if  the  covered  entity  is  unable 
to  provide  the  accounting  within  the 
standard  time  frame.  We  eliminate  the 
requirement  for  a  covered  entity  to  act 
as  soon  as  possible. 

We  recognize  that  circumstances  may 
arise  in  which  an  individual  will 
request  an  accounting  an  an  expedited 
basis.  We  encourage  covered  entities  to 
implement  procedures  for  handling 
such  requests  The  time  limitation  is 
intended  to  be  an  outside  deadline, 
rather  than  an  expectation.  We  expect 
covered  entities  always  to  be  attentive  to 
the  circumstances  surrounding  each 
request  and  to  respond  in  an 
appropriate  time  frame 

Comment:  A  commenter  asked  that 
we  provide  an  exemption  for 
disclosures  related  to  computer 
upgrades,  when  protected  health 
information  is  disclosed  to  another 
entity  solely  for  the  purpose  of 
establishing  or  checking  a  computer 
system. 

Response:  This  activity  falls  within 
the  definition  of  health  care  operations 
and  is.  therefore,  excluded  from  the 
accounting  requirement. 

Section  164.530 — Administrative 
Requirements 

Section  164.3301a) — Designation  of  a 
Privacy  Official  and  Contact  Person 

Comment:  Many  of  the  commenters 
on  this  topic  objected  to  the  cost  of 
establishing  a  privacy  official,  including 
the  need  to  hire  additional  staff,  which 
might  need  to  include  a  lawyer  or  other 
highly  paid  individual. 

Response:  We  believe  that  designation 
of  a  privacy  official  is  essential  to 
ensure  a  central  point  of  accountability 
within  each  covered  entity  for  privacy- 
related  issues.  The  privacy  official  is 
charged  with  developing  and 
implementing  the  policies  and 
procedures  for  the  covered  entity,  as 
required  throughout  the  regulation,  and 
for  compliance  with  the  regulation 
generally.  While  the  costs  for  these 
activities  are  part  of  the  costs  of 
compliance  with  this  rule,  not  extra 
costs  associated  with  the  designation  of 
a  privacy  official,  we  do  anticipate  that 
there  will  be  some  cost  associated  with 
this  requirement.  The  privacy  official 
role  may  be  an  additional  responsibility 
given  to  an  existing  employee  in  the 


covered  entity,  such  as  an  office 
manager  in  a  small  entity  or  an 
information  officer  or  compliance 
official  in  a  larger  institution.  Cost 
estimates  for  the  privacy  official  are 
discussed  in  detail  in  the  overall  cost 
analysis. 

Comment:  A  few  commenters  argued 
for  more  flexibility  in  meeting  the 
requirement  for  accountability.  One 
health  care  provider  maintained  that 
covered  entities  should  be  able  to 
establish  their  own  system  of 
accountability.  For  example,  most 
physician  offices  already  have  the 
patient  protections  incorporated  in  the 
proposed  administrative  requirements — 
the  commenter  urged  that  the  regulation 
should  explicitly  promote  the 
application  of  flexibility  and  scalability. 
A  national  physician  association  noted 
that,  in  small  offices,  in  particular, 
responsibility  for  the  policies  and 
procedures  should  be  allowed  to  be 
shared  among  several  people.  A  major 
manufacturing  corporation  asserted  that 
mandating  a  privacy  official  is 
unnecessar)'  and  that  it  would  be 
preferable  to  ask  for  the  development  of 
policies  that  are  designed  to  ensure  that 
processes  are  maintained  to  assure 
compliance. 

Response:  We  believe  that  a  single 
focal  point  is  needed  to  achieve  the 
necessary  accountability.  At  the  same 
time,  we  recognize  that  covered  entities 
are  organized  differently  and  have 
different  information  systems.  We 
therefore  do  not  prescribe  who  within  a 
covered  entity  must  serve  as  the  privacy 
official,  nor  do  we  prohibit  combining 
this  function  with  other  duties.  Duties 
may  be  delegated  and  shared,  so  long  as 
there  is  one  point  of  accountability  for 
the  covered  entity's  policies  and 
procedures  and  compliance  with  this 
regulation. 

Comment:  Some  commenters  echoed 
the  proposal  of  a  professional 
information  management  association 
that  the  regulation  establish  formal 
qualifications  for  the  privacy  official, 
suggesting  that  this  should  be  a 
credentialed  information  management 
professional  with  specified  minimum 
training  standards.  One  conunenter 
emphasized  that  the  privacy  official 
should  be  sufficiently  high  in 
management  to  have  influence. 

Response:  While  there  may  be  some 
advantages  to  establishing  formal 
qualifications,  we  concluded  the 
disadvantages  outweigh  the  advantages. 
Since  the  job  of  privacy  official  will 
differ  substantially  among  organizations 
of  varying  size  and  function,  specifying 
a  single  set  of  qualifications  would 
sacrifice  flexibility  and  scalability  in 
implementation. 
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Comment:  A  few  commenters 
suggested  that  we  provide  guidance  on 
the  tasks  of  the  privacy  official.  One 
noted  that  this  would  reduce  the  burden 
on  covered  entities  to  clearly  identify 
those  tasks  during  the  initial  HIPAA 
implementation  phase. 

Response:  The  regulation  itself 
outlines  the  tasks  of  the  privacy  official, 
by  specifying  the  policies  and 
procedures  required,  and  otherwise 
explaining  the  duties  of  covered 
entities.  Given  the  wide  variation  in  the 
function  and  size  of  covered  entities, 
providing  further  detail  here  would 
unnecessarily  reduce  flexibility  for 
covered  entities.  We  will,  however, 
provide  technical  assistance  in  the  form 
of  guidance  on  the  various  provisions  of 
the  regulation  before  the  compliance 
date. 

Comment:  Some  comments  expressed 
concern  that  the  regulation  would 
require  a  company  with  subsidiaries  to 
appoint  a  privacy  official  within  each 
subsidiar>'.  Instead  they  argued  that  the 
corporate  entity  should  have  the  option 
of  designating  a  single  corporate  official 
rather  than  one  at  each  subsidiary. 

Response:  In  the  final  regulation,  we 
give  covered  entities  with  multiple 
subsidiaries  that  meet  the  definition  of 
covered  entities  imder  this  rule  the 
flexibility  to  designate  whether  such 
subsidiaries  are  each  a  separate  covered 
entity  or  are  together  a  single  covered 
entity.  (See  §  164.504(b)  for  the  rules 
requiring  such  designation.)  If  only  one 
covered  entity  is  designated  for  the 
subsidiaries,  only  one  privacy  officer  is 
needed.  Further,  we  do  not  prohibit  the 
privacy  official  of  one  covered  entity 
from  serving  as  the  privacy  official  of 
another  covered  entity,  so  long  as  all  the 
requirements  of  this  rule  are  met  for 
each  such  covered  entity. 

Section  164.530(b)— Training 

Comment:  A  few  commenters  felt  that 
the  proposed  provision  was  too 
stringent,  and  that  the  content  of  the 
training  program  should  be  left  to  the 
reasonable  discretion  of  the  covered 
entity. 

Response:  We  clarify  that  we  do  not 
prescribe  the  content  of  the  required 
training;  the  nature  of  the  training 
program  is  left  to  the  discretion  of  the 
covered  entity.  The  scenarios  in  the 
NPRM  preamble  of  potential  approaches 
to  training  for  different  sized  covered 
entities  were  intended  as  examples  of 
the  flexibility  and  scalability  of  this 
requirement. 

Comment:  Most  commenters  on  this 
provision  asserted  that  recertification/ 
retraining  every  three  years  is  excessive, 
restrictive,  and  costly.  Commenters  felt 
that  retraining  intervals  should  be  left  to 


the  discretion  of  the  covered  entity. 
Some  commenters  supported  retraining 
only  in  the  event  of  a  material  change. 
Some  commenters  supported  the 
training  requirement  as  specified  in  the 
NPRM. 

Response:  For  the  reasons  cited  by  the 
commenters,  we  eliminate  the  triennial 
recertification  requirements  in  the  final 
rule.  We  also  clarify  that  retraining  is 
not  required  even,'  three  years. 
Retraining  is  only  required  in  the  case 
of  material  changes  to  the  privacy 
policies  and  procedures  of  the  covered 
entity. 

Comment:  Several  commenters 
objected  to  the  burden  imposed  by 
required  signatures  from  employees 
after  they  are  trained.  Many  commenters 
suggested  that  electronic  signatures  be 
accepted  for  various  reasons.  Some  felt 
that  it  would  be  less  costly  than 
manually  producing,  processing,  and 
retaining  the  hard  copies  of  the  forms. 
Some  suggested  sending  out  the  notice 
to  the  personal  workstation  via  email  or 
some  other  electronic  format  and  having 
staff  reply  via  email.  One  commenter 
suggested  that  the  covered  entity  might 
opt  to  give  web  based  training  instead 
of  classroom  or  some  other  type.  The 
commenter  indicated  that  with  web 
based  training,  the  covered  entity  could 
record  whether  or  not  an  employee  had 
received  his  or  her  training  through  the 
use  of  a  guest  book  or  registration  form 
on  the  web  site.  Thus,  a  physical 
signature  should  not  be  required. 

Response:  We  agree  that  there  are 
many  appropriate  mechanisms  by 
which  covered  entities  can  implement 
their  training  programs,  and  therefore 
remove  this  requirement  for  signature. 
We  establish  only  a  general  requirement 
that  covered  entities  document 
compliance  with  the  training 
requirement. 

Comment:  Some  commenters  were 
concerned  that  there  was  no  proposed 
requirement  for  business  associates  to 
receive  training  and/or  to  train  their 
employees.  The  commenters  believed 
that  if  the  business  associate  violated 
any  privacy  requirements,  the  covered 
entity  would  be  held  accountable.  These 
commenters  urged  the  Secretarv'  to 
require  periodic  training  for  appropriate 
management  persoimel  assigned  outside 
of  the  component  unit  of  the  covered 
entity,  including  business  associates. 
Other  commenters  felt  that  it  would  not 
be  fair  to  require  covered  entities  to 
impose  training  requirements  on 
business  associates. 

Response:  We  do  not  have  the 
statutory  authority  directly  to  require 
business  associates  to  train  their 
employees.  We  also  believe  it  would  be 
unnecessarily  burdensome  to  require 


covered  entities  to  monitor  business 
associates'  establishment  of  specific 
training  requirements.  Covered  entities' 
responsibility  for  breaches  of  privacy  by 
their  business  associates  is  described  in 
§§  164.504(e)  and  164.530(0.  If  a 
covered  entity  believes  that  including  a 
training  requirement  in  one  or  more  of 
its  business  associate  contracts  is  an 
appropriate  means  of  protecting  the 
health  information  provided  to  the 
business  associate,  it  is  free  to  do  so. 

Comments:  Many  commenters  argued 
that  training,  as  well  as  all  of  the  other 
administrative  requirements,  are  too 
costly  for  covered  entities  and  that  small 
practices  would  not  be  able  to  bear  the 
added  costs.  Commenters  also  suggested 
that  HHS  should  provide  training 
materials  at  little,  or  no.  cost  to  the 
covered  entity. 

Response:  For  the  final  regulation,  we 
make  several  changes  to  the  proposed 
provisions.  We  believe  that  these 
changes  address  the  issue  of 
administrative  cost  and  burden  to  the 
greatest  extent  possible,  consistent  with 
protecting  the  privacy  of  health 
information.  In  enforcing  the  privacy 
rule,  we  expect  to  provide  general 
training  materials.  We  also  hope  to  work 
with  professional  associations  and  other 
groups  that  target  classes  of  providers, 
plans  and  patients,  in  developing 
specialized  material  for  these  groups. 

We  note  that,  under  long-standing 
legal  principles,  entities  are  generally 
responsible  for  the  actions  of  their 
workforce.  The  requirement  to  train 
workforce  members  to  implement  the 
covered  entity's  privacy  policies  and 
procedures,  and  do  such  things  as  pass 
evidence  of  potential  problems  to  those 
responsible,  is  in  line  with  these 
principles.  For  example,  the  comments 
and  our  fact  finding  indicate  that,  today, 
many  hospitals  require  their  workforce 
members  to  sign  a  confidentiality 
agreement,  and  include  confidentiality 
matters  in  their  employee  handbooks. 

Section  164.530lcl — Safeguards 

Comments:  A  few  comments  assert 
that  the  rule  requires  some  institutions 
that  do  not  have  adequate  resources  to 
develop  costly  physical  and  technical 
safeguards  without  providing  a  funding 
mechanism  to  do  so.  Another  comment 
said  that  the  vague  definitions  of 
adequate  and  appropriate  safeguards 
could  be  interpreted  by  HHS  to  require 
the  purchase  of  new  computer  s\  stems 
and  reprogram  many  old  ones.  A  few 
other  comments  suggested  that  the 
safeguards  language  was  vague  and 
asked  for  more  specifics. 

Response:  We  require  covered  entities 
to  maintain  safeguards  adequate  for 
their  operations,  but  do  not  require  that 
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specific  technologies  be  used  to  do  so. 
Safeguards  need  not  be  expensive  or 
high-tech  to  bo  effective.  Sometimes,  it 
IS  an  adequate  safeguard  to  put  a  lock 
on  a  door  and  only  give  the  keys  to 
those  who  need  access  As  described  in 
more  detad  in  the  preamble  discussion 
of  §  164.530.  we  do  not  require  covered 
entities  to  guarantee  the  safety  of 
protected  health  information  against  all 
assaults  This  requirement  is  flexiblt^ 
and  sr:>.lable  to  allow  implementation  of 
required  safeguards  at  a  reasonable  cost. 

Comments  A  few  commenters  noted 
that  once  protected  health  information 
becomes  non-electronic,  by  being 
printed  for  example,  it  escapes  the 
protection  of  the  safeguards  in  the 
proposed  Securitv  Rule  They  asked  if 
this  safeguards  requirement  is  intended 
to  install  similar  security  protections  for 
non-electronic  information. 

Response  This  provision  is  not 
intended  to  incorporate  the  provisions 
in  the  proposed  Security  regulation  into 
this  regulation,  or  to  otherwise  require 
application  of  those  provisions  to  paper 
records. 

Comments:  Some  commenters  said 
that  it  was  unclear  what  "appropriate" 
safeguards  were  required  by  the  rule 
and  who  establishes  the  criteria  for 
them.  A  few  noted  that  the  privacy 
safeguards  were  not  exactly  the  same  as 
the  security  safeguards,  or  that  the 
"other  safeguards  '  section  was  too 
vague  to  implement  They  asked  for 
more  clarification  of  safeguards 
requirements  and  flexible  solutions. 

Response  In  the  preamble  discussion 
of  §  164. 5J0.  we  provide  examples  of 
types  of  safeguards  that  can  be 
appropriate  to  satisfy  this  requirement. 
Other  sections  of  this  regulation  require 
specific  safeguards  for  specific 
circumstances.  The  discussion  of  the 
requirements  for  "minimum  necessary" 
uses  and  disclosures  of  protected  health 
information  includes  related  guidance 
for  developing  role-based  access 
policies  for  a  covered  entity's  workforce 
The  requirements  for  "component 
entities  "  include  requirements  for 
firewalls  to  prevent  access  by 
unauthorized  persons.  The  proposed 
Security  Rule  included  further  details 
on  what  safeguards  would  be 
appropriate  for  electronic  information 
svstems.  The  flexibility  and  scalability 
of  these  rules  allows  covered  entities  to 
analyze  their  own  needs  and  implement 
solutions  appropriate  for  their  own 
environment. 

Comments  A  few  comments  asked  for 
a  requirement  for  a  firewall  between  a 
health  care  component  and  the  rest  of  a 
larger  organization  as  another 
appropriate  safeguard. 


Response:  We  agree,  and  have 
incorporated  such  a  requirement  in 
(^164.504. 

Comments:  One  conrmienter  agreed 
with  the  ntH!d  for  administrative, 
phvsical.  and  technical  safeguards,  but 
took  issue  with  our  specification  of  the 
tvpe  of  documentation  or  proof  that  the 
covered  entity  is  taking  action  to 
safeguard  protected  health  information. 

Response:  This  privacy  rule  does  not 
require  specific:  forms  of  proof  for 
safeguards 

Comments  A  few  commenters  asked 
that,  for  the  requirement  for  a  signed 
certification  of  training  and  the 
requirements  for  verificaticm  of  identity, 
we  consider  the  use  of  electronic 
signatures  that  meet  the  requirements  in 
the  proposed  security  regulation  to  meet 
the  requirements  of  this  rule. 

Response:  In  this  final  rule,  we  drop 
the  requirements  for  signed 
certifications  of  training.  Signatures  are 
required  elsewhere  in  this  regulation, 
for  example,  for  a  valid  authorization.  In 
the  relevant  sei:tions  we  clarify  that 
electronic  signatures  are  sufficient 
provided  they  meet  standards  to  be 
adopted  under  HIP.\A.  in  addition,  we 
do  not  intend  to  interfere  with  the 
application  of  the  Klec^tronic  Signature 
in  Global  and  National  Commerce  Act. 

Comments:  A  few  commenters 
requested  that  the  privacy  requirements 
for  appropriate  administrative, 
technical,  and  physical  safeguards  be 
considered  to  have  been  met  if  the 
recjuirements  of  the  proposed  Security 
Rule  havf  been  met.  Others  requested 
that  the  safeguards  requirements  of  the 
final  Privacv  Rule  mirror  or  be 
harmcmized  with  the  final  Security  Rule 
so  thev  do  not  result  in  redundant  or 
conflicting  requirements 

Response:  Unlike  the  proposed 
regulation,  the  final  regulation  covers  all 
protected  health  information,  not  just 
information  that  had  at  some  point  been 
electronic.  Thus,  these  commenters' 
assumption  that  the  proposed  Privacy 
Rule  and  the  proposed  Security  Rule 
covered  the  same  information  is  not  the 
case,  and  taking  the  approach  suggested 
by  these  comments  would  leave  a 
significant  number  of  health  records 
unprotected.  The  safeguards  required  by 
this  regulation  are  appropriate  for  both 
paper  and  electronic  information.  We 
will  take  care  to  ensure  that  the  final 
Security  Rule  works  in  tandem  with 
these  requirements 

Comments:  One  commenter  requested 
that  the  final  privacy  rule  be  published 
before  the  final  Sw:urity  Rule, 
recognizing  that  the  privacy  policies 
must  be  in  place  before  the  security 
technology  used  to  implement  them 
could  be  worked  out.  Another 


commenter  asked  that  the  final  Security 
Rule  be  published  invmediately  and  not 
wait  for  an  expected  delay  while 
privacy  policies  are  worked  out. 

Response:  Now  that  this  final  privacy 
rule  has  been  published  in  a  timely 
manner,  the  final  Security  Rule  can  be 
harmonized  with  it  and  published  soon. 

Comments:  Several  commenters 
echoed  an  association  recommendation 
that,  for  those  organizations  that  have 
implemented  a  computer  based  patient 
record  that  is  compliant  with  the 
requirements  of  the  proposed  Security 
Rule,  the  minimum  necessary  rule 
should  be  considered  to  have  been  met 
bv  the  implementation  of  role-based 
access  controls. 

flesponse.  The  privacy  regulation 
applies  to  paper  records  to  which  the 
proposed  Security  Rule  does  not  apply. 
Thus,  taking  the  approach  suggested  by 
these  comments  would  leave  a 
significant  number  of  health  records 
unprotected.  Further,  since  the  final 
Security  Rule  is  not  yet  published  and 
the  number  of  covered  entities  that  have 
implemented  this  type  of  computer- 
based  patient  record  systems  is  still 
small,  we  cannot  make  a  blanket 
statement.  We  note  that  this  regulation 
requires  covered  entities  to  develop 
role-based  access  rules,  in  order  to 
implement  the  requirements  for 
"minimum  necessary  '  uses  and 
disclosures  of  protected  health 
information.  Thus,  this  regulation 
provides  a  foundation  for  the  type  of 
electronic  system  to  which  these 
comments  refer. 

Section  164.530ldl — Complaints  to  the 
Covered  Entity 

Comment.  Several  commenters  felt 
that  some  form  of  due  process  is  needed 
when  it  comes  to  internal  complaints. 
Specifically,  they  wanted  to  be  assured 
that  the  covered  entity  actually  hears 
the  complaints  made  by  the  individual 
and  that  the  covered  entity  resolves  the 
complaint  within  a  reasonable  time 
frame.  Without  due  process  the 
commenters  felt  that  the  internal 
complaint  process  is  open  ended.  Some 
commenters  wanted  the  final  rule  to 
include  an  appeals  process  for 
individuals  if  a  covered  entity's 
determination  in  regards  to  the 
complaint  is  unfavorable  to  the 
individual. 

Response:  We  do  not  require  covered 
entities  to  implement  any  particular  due 
process  or  appeals  process  for 
complaints,  because  we  are  concerned 
about  the  burden  this  could  impose  on 
covered  entities.  We  provide 
individuals  with  an  alternative  to  take 
their  complaints  to  the  Secretary.  We 
believe  that  this  provides  incentives  for 
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covered  entities  to  implement  a 
complaint  process  that  resolves 
complaints  to  individuals'  satisfaction. 

Comment:  Some  commenters  felt  that 
the  individual  making  the  complaint 
should  exhaust  all  other  avenues  to 
resolve  their  issues  before  filing  a 
complaint  with  the  Secretary.  A  number 
of  commenters  felt  that  any  complaint 
being  filed  with  the  Secretary  should 
include  documentation  of  the  reviews 
done  by  the  covered  entity. 

Response:  We  reject  these  suggestions, 
for  two  reasons.  First,  we  want  to  avoid 
establishing  particular  process 
requirements  for  covered  entitles' 
complaint  programs.  Also,  this  rule  does 
not  require  the  covered  entity  to  share 
any  information  with  the  complainant, 
only  to  document  the  receipt  of  the 
complaint  and  the  resolution,  if  any. 
Therefore,  we  cannot  expect  the 
complainant  to  have  this  informadon 
available  to  submit  to  the  Secretary. 
Second,  we  believe  the  individual 
making  the  complaint  should  have  the 
right  to  share  the  complaint  with  the 
Secretary  at  any  point  in  time.  This 
approach  is  consistent  with  existing 
civil  rights  enforcement  programs  for 
which  the  Department  is  responsible. 
Based  on  that  experience,  we  believe 
that  most  complaints  will  come  first  to 
covered  entities  for  disposition. 

Comment:  Some  commenters  wanted 
the  Department  to  prescribe  a  minimum 
amount  of  time  before  the  covered  entity 
could  dispose  of  the  complaints.  They 
felt  that  storing  these  complaints 
indefinitely  would  be  cumbersome  and 
expensive. 

Response:  We  agree,  and  in  the  final 
rule  require  covered  entities  to  keep  all 
items  that  must  be  documented, 
including  complaints,  for  at  least  six 
years  from  the  date  of  creation. 

Comments:  Some  commenters 
objected  to  the  need  for  covered  entities 
to  have  at  least  one  employee,  if  not 
more,  to  deal  with  complaints.  They  felt 
that  this  would  be  costly  and  is 
redundant  in  light  of  the  designation  of 
a  contact  person  to  receive  complaints. 

Response:  We  do  not  require 
assignment  of  dedicated  staff  to  handle 
complaints.  The  covered  entity  can 
determine  staffing  based  on  its  needs 
and  business  practices.  We  believe  that 
consumers  need  one  clear  point  of 
contact  for  complaints,  in  order  that  this 
provision  effectively  inform  consumers 
how  to  lodge  complaints  and  so  that  the 
compliant  will  get  to  someone  who 
knows  how  to  respond.  The  contact 
person  (or  office)  is  for  receipt  of 
complaints,  but  need  not  handle  the 
complaints. 


Section  164.530(e) — Sanctions 

Comment:  Commenters  argued  that 
most  covered  entities  already  have  strict 
sanctions  in  place  for  violations  of  a 
patient's  privacy,  either  due  to  current 
laws,  contractual  obligations,  or  good 
operating  practices.  Requiring  covered 
entities  to  create  a  formal  sanctioning 
process  would  be  superfluous. 

Response:  We  believe  it  is  important 
for  the  covered  entity  to  have  these 
sanction  policies  and  procedures 
documented  so  that  employees  are 
aware  of  what  actions  are  prohibited 
and  punishable.  For  entities  that  already 
have  sanctions  policies  in  place,  it 
should  not  be  problematic  to  document 
those  policies.  We  do  not  define  the 
particular  sanctions  that  covered 
entities  must  impose. 

Comment:  Several  commenters  agreed 
that  training  should  be  provided  and 
expectations  should  be  clear  so  that 
individuals  are  not  sanctioned  for  doing 
things  that  they  did  not  know-  were 
WTong  or  inappropriate.  A  good  faith 
exception  should  be  included  in  the 
final  rule  to  protect  these  individuals. 

Response:  We  agree  that  employees 
should  be  trained  to  understand  the 
covered  entity's  expectations  and 
understand  the  consequences  of  any 
violation.  This  is  why  we  are  requiring 
each  covered  entity  to  train  its 
workforce.  However,  we  disagree  that  a 
good  faith  exception  is  explicitly 
needed  in  the  final  rule.  We  leave  the 
details  of  sanctions  policies  to  the 
discretion  of  the  covered  entity.  We 
believe  it  is  more  appropriate  to  leave 
this  judgment  to  the  covered  entity  that 
will  be  familiar  with  the  circumstances 
of  the  violation,  rather  than  to  specify' 
such  requirements  in  the  regulation. 

Comment:  Some  commenters  felt  that 
the  sanctions  need  to  reach  business 
partners  as  well,  not  just  employees  of 
the  covered  entities.  These  commenters 
felt  all  violators  should  be  sanctioned, 
including  government  officials  and 
agencies. 

Response:  All  members  of  a  covered 
entity's  workforce  are  subject  to 
sanctions  for  violations,  including 
government  officials  who  are  part  of  a 
covered  entity's  workforce. 
Requirements  for  addressing  privacy 
violations  by  business  associates  are 
discussed  in  §§  164.504(e)  and 
164.530(f). 

Comments:  Many  commenters 
appreciated  the  flexibility  left  to  the 
covered  entities  to  determine  sanctions. 
However,  some  were  concerned  that  the 
covered  entity  would  need  to  predict 
each  type  of  violation  and  the  associated 
sanction.  They  argue  that,  if  the 
Department  could  not  determine  this  in 


the  NPRM,  then  the  covered  entities 
should  be  allowed  to  come  up  with 
sanctions  as  appropriate  at  the  time  of 
the  violation.  Some  conunenters  wanted 
a  better  explanation  and  understanding 
of  what  HHS'  expectation  is  of  when  is 
it  appropriate  to  apply  sanctions.  Some 
commenters  felt  that  the  sanctioning 
requirement  is  nebulous  and  requires 
independent  judgment  of  compliance, 
as  a  result  it  is  hard  to  enforce. 
Offending  individuals  may  use  the 
vagueness  of  the  standard  as  an  defense. 

Response:  We  agree  with  the 
commenters  that  argue  that  covered 
entities  should  be  allowed  to  determine 
the  specific  sanctions  as  appropriate  at 
the  time  of  the  violation.  We  believe  it 
is  more  appropriate  to  leave  this 
judgment  to  the  covered  entity,  because 
the  covered  entity  will  be  familiar  with 
the  circumstances  of  the  violation  and 
the  best  way  to  improve  compliance. 

Comment:  A  commenter  felt  that  the 
self-imposition  of  this  requirement  is  an 
inadequate  protection,  as  there  is  an 
inherent  conflict  of  interest  when  an 
entity  must  sanction  one  of  its  own. 

Response:  We  believe  it  is  in  the 
covered  entity's  best  interests  to 
appropriately  sanction  those  individuals 
who  do  not  follow  the  outlined  policies 
and  procedures.  Allowing  violations  to 
go  unpunished  may  lead  bigger 
problems  later,  and  result  in  complaints 
being  registered  with  the  Department  by 
aggrieved  parties  and/or  an  enforcement 
action. 

Comment:  This  provision  should 
cover  all  violations,  not  just  repeat 
violations. 

Response:  We  do  not  limit  this 
requirement  to  repeat  offenses. 

Section  164.530(ft—Duty  To  Mitioate 

Comments:  A  few  commenters  felt 
that  any  duty  to  mitigate  would  be 
onerous,  especially  for  small  entities. 
One  commenter  supported  an 
affirmative  duty  to  mitigate  for 
employees  of  the  covered  entity,  as  long 
as  there  is  no  prescribed  mitigation 
policy.  One  commenter  stated  that  a 
requirement  for  mitigation  is 
unnecessary  because  any  prudent  entity 
would  do  it. 

Some  practitioner  organizations  as 
well  as  a  health  plan,  expressed  concern 
about  the  obligation  to  mitigate  in  the 
context  of  the  business  associate 
relationship.  Arguing  that  it  is 
unnecessary  for  the  regulation  to 
explicitly  extend  the  duty  to  mitigate  to 
business  associates,  commenters  noted 
that:  Any  prudent  entity  would 
discipline  a  vendor  or  employee  that 
violates  a  regulation:  that  the  matter  is 
best  left  to  the  terms  of  the  contract,  and 
that  it  is  difficult  and  expensive  for  a 
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business  associate  to  have  a  separate  set 
of  procedures  on  mitigation  for  each 
client/provider.  One  commenter 
suggested  that  the  federal  government 
should  hmd  the  monitoring  needed  to 
administer  the  requirement. 
V  Response  Eliminating  the 
requirement  to  mitigate  harm  would 
undermine  the  purposes  of  this  rule  by 
reducing  covered  entities' 
accountability  to  their  patients  for 
failure  to  protect  their  confidential  data 
To  minimize  burden,  we  do  not 
prescribe  what  mitigation  policies  and 
procedures  must  be  implemented.  We 
require  only  that  the  covered  entity 
mitigate  harm.  We  also  assume  that 
violations  will  be  rare,  and  so  the  duty 
to  mitigatp  harm  will  rarely  be  triggered. 
To  the  extent  a  covered  entity  already 
has  methods  for  mitigating  harm,  this 
rule  will  not  pose  significant  burden, 
since  we  don't  require  the  covered 
entity  to  follow  any  prescribed  method 
or  set  of  rules. 

We  also  modify  the  NPRM  to  impose 
the  dutv  to  mitigate  only  where  the 
covered  entity  has  actual  kjiowledge  of 
harm.  Further  reducing  burden,  the  r\ile 
requires  mitigation  "to  the  extent 
practicable"  It  does  not  require  the 
covered  entity  to  eliminate  the  harm 
unless  that  is  practicable  For  example, 
if  protected  health  information  is 
advertently  provided  to  a  third  party 
without  authorization  in  a  domestic 
abuse  situation,  the  covered  entity 
would  be  expected  to  promptly  contact 
the  patient  as  well  as  appropriate 
authorities  and  apprize  them  of  the 
potential  danger. 

The  harm  to  the  individual  is  the 
same,  whether  the  privacy  breach  was 
caused  by  a  member  of  the  covered 
entity's  workforce,  or  by  a  contractor 
We  believe  the  cost  of  this  requirement 
to  be  minimal  for  covered  entities  that 
engage  in  prudent  business  practices  for 
exchanging  protected  health 
information  with  their  business 
associates. 

Comment:  A  few  commenters  noted 
that  it  is  difficult  to  determine  whether 
a  violation  has  resulted  in  a  deleterious 
effect,  especially  as  the  entity  cannot 
know  all  places  to  which  information 
has  gone  and  uses  that  have  been  made 
of  it.  Consequently,  there  should  be  a 
duty  to  mitigate  even  if  a  deleterious 
effect  cannot  be  shown,  because  the 
individual  has  no  other  redress. 

Response:  As  noted  above,  this 
provision  only  applies  if  the  covered 
entity  has  actual  knowledge  of  the  harm, 
and  requires  mitigation  'to  the  extent 
practicable  "  The  covered  entity  is 
expected  to  take  reasonable  steps  based 
on  knowledge  of  where  the  information 
has  been  disclosed,  how  it  might  be 


used  to  cause  harm  to  the  patient  or 
another  individual,  and  what  steps  can 
actually  have  a  mitigating  effect  in  that 
specific  situation. 

Comments:  Commenters  stated  that 
the  language  of  the  regulation  was  in 
some  places  vague  and  imprecise  thus 
providing  covertjd  entities  with 
insufficient  guidance  and  allowing 
variation  in  interpretation.  C^ommenters 
also  noted  that  this  could  result  in 
inconsistency  in  implementation  as  well 
as  permitting  such  inconsistency  to  be 
used  as  a  defense  by  an  offending  entity. 
Particular  language  for  which  at  least 
one  commenter  requested  clarification 
included   'reasonable  steps"  and  what  is 
entailed  in  the  duty  to  mitigate. 

Response:  We  considered  ways  in 
which  we  might  increase  specificit\'. 
including  defining  "to  the  extent 
practicable"  and  "reasonable  steps"  and 
relating  the  mitigating  action  to  the 
deleterious  impact.  While  this  approach 
c:ould  remove  from  the  covered  entity 
the  burden  of  decision-making  about 
actions  that  need  to  be  taken,  we  believe 
that  other  factors  outweighed  this 
potential  benefit.  Not  only  would  there 
be  a  loss  of  desirable  flexibility  in 
implementation,  but  it  would  not  be 
possible  to  define  "to  the  extent 
practicable"  in  a  way  that  makes  sense 
for  all  tvpes  of  covered  entities.  We 
believe  that  allowing  flexibility  and 
judgment  by  those  familiar  with  the 
circumstances  to  dictate  the  approach  is 
the  best  approach  to  mitigating  harm. 

Section  164  330(gl — Refrainmg  From 
Intimidating  or  Retaliatory  Acts 

Comment:  Several  commenters  stated 
that  the  regulation  should  prohibit 
covered  entities  from  engaging  in 
intimidating  or  retaliatory  acts  against 
any  person,  not  just  against  the 
"individual.  "  as  proposed.  They 
suggested  adding  "or  other  person  or 
entitv  "  after  "any  individual." 

Response:  We  agree,  and  allow  any 
person  to  file  a  compliant  with  the 
Secretarv'.  "Person  '  is  not  limited  to 
natural  persons,  but  includes  any  type 
of  organization,  association  or  group 
such  as  other  covered  entities,  health 
oversight  agencies  and  advocacy  groups. 

Comment:  A  few  commenters 
suggested  deleting  this  provision  in  its 
entirety.  One  c:ommenter  indicated  that 
the  whistleblower  and  retaliation 
provisions  could  be  inappropriately 
used  against  a  hospital  and  that  the 
whistleblower's  ability  to  report 
numerous  violations  will  result  in  a 
dangerous  expansion  of  liability. 
Another  commenter  stated  that  covered 
entities  c:ould  not  take  action  against  an 
employee  who  had  violated  the 
employer's  pri\acy  provisions  if  this 


employee  files  a  complaint  with  the 
Secretary. 

Several  commenters  suggested 
deleting  "in  any  manner"  and  "or 
opposing  any  act  or  practice  made 
unlawful  by  this  subpart"  in 
§  164.522(d)(4).  The  commenters 
indicated  that,  as  proposed,  the  rule 
would  make  it  difficult  to  enforce 
compliance  within  the  workforce.  One 
commenter  stated  that  the  proposed 
164.522(d)(4)  "is  extremely  broad  and 
may  allow  an  employee  to  reveal 
protected  health  information  to  fellow 
employees,  the  media  and  others  (e.g.. 
an  employee  may  show  a  medical 
record  to  a  friend  or  relative  before 
filing  a  complaint  with  the  Department). 
This  commenter  further  stated  that 
covered  entities  will  "absolutely  be 
prevented  from  prohibiting  such 
conduct.  "  One  commenter  suggested 
adding  that  a  covered  entity  may  take 
disciplinarv'  action  against  any  member 
of  its  work  force  or  any  business  partner 
who  uses  or  discloses  individually 
identifiable  health  information  in 
violation  of  this  subpart  in  any  manner 
other  than  through  the  processes  set 
forth  in  the  regulation. 

Response:  To  respond  to  these 
comments,  we  make  several  changes  to 
the  proposed  provision. 

First,  where  the  activity  does  not 
involve  the  filing  of  a  complaint  under 
§  160.306  of  this  part  or  participation  in 
an  investigation  or  proceeding  initiated 
by  the  government  under  the  rule,  we 
delete  the  phrase  "in  any  manner"  and 
add  a  requirement  that  the  individual's 
opposition  to  "any  act  or  practice" 
made  unlawful  by  this  subpart  be  in 
good  faith,  and  that  the  expression  of 
that  opposition  must  be  reasonable. 
Second,  we  add  a  requirement  that  the 
individual's  opposition  to  "any  act  or 
practice"  made  unlawful  by  this  subpart 
must  not  involve  a  disclosure  of 
protected  health  information  that  is  in 
violation  of  this  subpart.  Thus,  the 
employee  who  discloses  protected 
health  information  to  the  media  or 
friends  is  not  protected.  In  providing 
interpretations  of  the  retaliation 
provision,  we  will  consider  existing 
interpretations  of  similar  provisions 
such  as  the  guidance  issued  by  EEOC  in 
this  regard. 

Section  164.530(h)— Waiver  of  Rights 

There  are  no  comments  directly  about 
this. section  because  it  was  not  included 
in  the  proposed  rule. 

Section  164.530(i) — Policies  and 
Procedures  and  §  164. 53011  j— 
Documentation  Requirements 

Comments:  Many  of  the  comments  to 
this  provision  addressed  the  costs  and 
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complexity  of  the  regulation  as  a  whole, 
not  the  additional  costs  of  documenting 
policies  and  procedures  per  se.  Some 
did,  either  implicitly  or  explicitly, 
object  to  the  need  to  develop  and 
document  policies  and  procedures  as 
creating  excessive  administrative 
burden.  Many  of  these  commenters  also 
asserted  that  there  is  a  contradiction 
between  the  administrative  burden  of 
this  provision  and  one  of  the  statutory 
purposes  of  this  section  of  the  HIPAA  to 
reduce  costs  through  administrative 
simplification.  Suggested  alternatives 
were  generally  reliance  on  existing 
regulations  and  ethical  standards,  or  on 
current  business  practices. 

Response:  A  specific  discussion  of 
cost  and  burden  is  found  in  the 
Regulatory  Impact  Analysis  of  this  final 
rule. 

We  do  not  believe  there  is  a 
contradiction  between  the 
administrative  costs  of  this  provision 
and  of  the  goal  of  administrative 
simplification.  In  the  Administrative 
Simplification  provisions  of  the  HIPAA, 
Congress  combined  a  mandate  to 
facilitate  the  efficiencies  and  cost 
savings  for  the  health  care  industry  that 
the  increasing  use  of  electronic 
technologT*'  affords,  with  a  mandate  to 
improve  privacy  and  confidentiality 
protections.  Congress  recognized,  and 
we  agree,  that  the  benefits  of  electronic 
commerce  can  also  cause  increased 
vulnerability  to  inappropriate  access 
and  use  of  medical  information,  and  so 
must  be  balanced  with  increased 
privacy  protections.  By  including  the 
mandate  for  privacy  standards  in 
section  264  of  the  HIPAA,  Congress 
determined  that  existing  regulations  and 
ethical  standards,  and  current  business 
practices  were  insufficient  to  provide 
the  necessary  protections. 

Congress  mandated  that  the  total 
benefits  associated  with  administrative 
simplification  must  outweigh  its  costs, 
including  the  costs  of  implementing  the 
privacy  regulation.  We  are  well  within 
this  mandate. 

Comments:  Several  commenters 
suggested  that  the  documentation 
requirements  not  be  established  as  a 
standard  under  the  regulation,  because 
standards  are  subject  to  penalties.  They 
recommend  we  delete  the 
documentation  standards  and  instead 
provide  specific  guidance  and  technical 
assistance.  Several  commenters  objected 
to  the  suggestion  in  the  NPRM  that 
professional  associations  assist  their 
members  by  developing  appropriate 
policies  for  their  membership.  Several 
commentators  representing  professional 
associations  believed  this  to  be  an 
onerous  and  costly  biu-den  for  the 
associations,  and  suggested  instead  that 


we  develop  specific  models  which 
nught  require  only  minor  modification. 
Some  of  these  same  associations  were 
also  concerned  about  liability  issues  in 
developing  such  guidelines.  One 
commenter  argued  that  sample  forms, 
procedures,  and  policies  should  be 
provided  as  part  of  the  Final  Rule,  so 
that  practitioners  would  not  be 
overburdened  in  meeting  the  demands 
of  the  regulations.  They  urged  us  to 
apply  this  provision  only  to  larger 
entities. 

Response:  The  purpose  of  requiring 
covered  entities  to  develop  policies  and 
procedures  for  implementing  this 
regulation  is  to  ensure  that  important 
decisions  affecting  individuals'  rights 
and  privacy  interests  are  made 
thoughtfully,  not  on  an  ad  hoc  basis. 
The  purpose  of  requiring  covered 
entities  to  maintain  written 
documentation  of  these  policies  is  to 
facilitate  workforce  training,  and  to 
facilitate  creation  of  the  required  notice 
of  information  practices.  We  further 
believe  that  requiring  written 
documentation  of  key  decisions  about 
privacy  will  enhance  accountability, 
both  within  the  covered  entity  and  to 
the  Department,  for  compliance  with 
this  regulation. 

We  do  not  include  more  specific 
guidance  on  the  content  of  the  required 
policies  and  procedures  because  of  the 
vast  difference  in  the  size  of  covered 
entities  and  types  of  covered  entities' 
businesses.  VVe  believe  that  covered 
entities  should  have  the  flexibility  to 
design  the  policies  and  procedures  best 
suited  to  their  business  and  information 
practices.  We  do  not  exempt  smaller 
entities,  because  the  privacy  of  their 
patients  is  no  less  important  than  the 
privacy  of  individuals  who  seek  care 
from  large  providers.  Rather,  to  address 
this  concern  we  ensure  that  the 
requirements  of  the  rule  are  flexible  so 
that  smaller  covered  entities  need  not 
follow  detailed  rules  that  might  be 
appropriate  for  larger  entities  with 
complex  information  systems. 

We  understand  that  smaller  covered 
entities  may  require  some  assistance. 
and  intend  to  provide  such  technical 
assistance  after  publication  of  this  rule. 
We  hope  to  work  with  professional 
associations  and  other  groups  that  target 
classes  of  providers,  plans  and  patients, 
in  developing  specialized  material  for 
these  groups.  Our  discussions  with 
several  such  organizations  indicate  their 
intent  to  work  on  various  aspects  of 
model  documentation,  including  forms. 
Because  the  associations'  comments 
regarding  concerns  about  liability  did 
not  provide  sufficient  details,  we  caiuiot 
address  them  here. 


Comment:  Many  commenters 
discussed  the  need  for  a  recognition  of 
scalability  of  the  policies  and 
procedures  of  an  entity  based  on  size, 
capabilities,  and  needs  of  the 
participants.  It  was  noted  that  the  actual 
language  of  the  draft  regulations  under 
§  164.520  did  not  address  scalability, 
and  suggested  that  some  scalability 
standard  be  formally  incorporated  into 
the  regulator}'  language  and  not  rely 
solely  on  the  NPRM  introductor\" 
commentarv. 

Response:  In  §  164.530(i)(l)  of  the 
final  rule,  we  specif\'  that  we  require 
covered  entities  to  implement  policies 
and  procedures  that  take  into  account 
the  size  of  the  covered  entity  and  the 
types  of  activities  that  relate  to 
protected  health  information 
undertaken  by  the  covered  entity. 

Comment:  One  commenter  objected  to 
our  proposal  to  allow  covered  entities  to 
make  uses  or  disclosures  not  permitted 
by  their  current  notice  if  a  compelling 
reason  exists  to  make  the  use  or 
disclosure  and  the  entity  documents  the 
reasons  and  changes  its  policies  within 
30  days  of  the  use  or  disclosure.  The 
commenter  argued  that  the  subjective 
language  of  the  regulation  might  give 
entities  the  ability  to  engage  in  post  hoc 
justifications  for  violations  of  their  own 
information  practices  and  policies.  The 
commenter  suggested  that  there  should 
be  an  objective  standard  for  reviewing 
the  covered  entity's  reasons  before 
allowing  the  covered  entity  to  amend  its 
policies. 

Response:  We  eliminate  this  provision 
from  the  final  rule.  The  final  rule 
requires  each  covered  entity  to  include 
in  its  notice  of  information  practices  a 
statement  of  all  permitted  uses  under 
this  rule,  not  just  those  in  which  the 
covered  entity  actually  engages  in  at  the 
time  of  that  notice. 

Comment:  Some  commenters 
expressed  concern  that  the  required 
retention  period  in  the  NPRM  applied  to 
the  retention  of  medical  records. 

Response:  The  retention  requirement 
of  this  regulation  only  applies  to  the 
documentation  required  by  the  rule,  for 
example,  keeping  a  record  of  accounting 
for  disclosures  or  copies  of  policies  and 
procedures.  It  does  not  apply  to  medical 
records. 

Comments:  Comments  on  the  six  year 
retention  period  were  mixed.  Some 
commenters  endorsed  the  six-year 
retention  period  for  maintaining 
documentation.  One  of  the  comments 
stated  this  retention  period  would  assist 
physicians  legally.  Other  commenters 
believed  that  the  retention  period  would 
be  an  undue  burden.  One  commenter 
noted  that  most  State  Board  of 
Pharmacy  regulations  require 
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pharmacies  to  keep  records  for  two 
vears.  so  the  six  year  retention  period 
would  triple  document  retention  costs. 

Responsp:  We  established  the 
retention  period  at  six  years  because 
this  is  the  statute  of  limitations  for  the 
c;ivil  monetary  penalties  This  rule  does 
not  applv  to  all  pharmacy  records,  but 
onlv  to  the  documentation  required  by 
this  rule. 

Section  164. 330(kl— Group  Health  Plans 

There  were  no  comments  directly 
about  this  section  because  it  was  not 
included  in  the  proposed  rule. 

Section  164.332 — Transition  Provisions 

Coninrifnt  (lommenters  urged  the 
Department  to  clarify  whether  the 
"reach  of  the  transition  requirement"  is 
limited  to  a  particular  time  frame,  to  the 
provider's  activities  in  a  particular  job. 
or  work  for  a  particular  employer.  For 
example,  one  commenter  questioned 
how  long  a  nurse  is  a  covered  entity 
after  she  moves  from  a  job  reviewing 
flies  with  protected  health  informatKui 
to  an  administrative  job  that  does  not 
handle  protected  health  information;  or 
whether  an  occupational  health  nurse 
who  used  to  trans.mit  first  reports  of 
injury  to  her  company's  workers' 
compensation  carrier  last  year  but  no 
longer  does  so  this  year  because  of  a 
carrier  change  still  is  a  covered  entity. 

Response:  Because  this  comment 
addresses  a  question  of  enforcement,  we 
will  address  it  in  the  enforcement 
regulation 

(Comment:  Several  commenters  sought 
clarification  as  to  the  application  nf  the 
privacy  rule  to  research  already  begun 
prior  to  the  effective  date  or  compliance 
date  of  the  final  rule  These  commenters 
argued  that  applyini^  the  privacy  rule  to 
research  already  begun  prior  the  rule's 
effective  date  would  substantially 
overburden  IRBs  and  that  the  resulting 
research  interruptions  could  harm 
participants  and  threaten  the  reliability 
and  validity  of  conclusions  based  upon 
clinical  trial  data.  The  commenters 
recommended  that  the  rule  grandfather 
in  any  ongoing  research  that  has  been 
approved  by  and  is  under  the 
supervision  of  an  IRE. 

Response:  We  generally  agree  with  the 
concerns  raised  by  commenters  In  the 
final  rule,  we  have  provided  that 
covered  entities  may  rely  upon 
consents,  authorizations,  or  other 
express  legal  permissions  obtained  from 
an  individual  for  a  specific  research 
project  that  includes  the  treatment  of 
individuals  to  use  or  disclose  protecteii 
health  information  the  covered  entity 
obtained  before  or  after  the  applicable 
compliance  date  of  this  rule  as  long  as 
certain  requirements  are  met  These 


consents,  authorizations,  or  other 
express  legal  permissions  may 
specifically  permit  a  use  or  disclosure  of 
individually  identifiable  health 
information  for  purposes  of  the  project 
or  be  a  general  consent  (jf  the  individual 
to  participate  in  the  project  A  covered 
entit\  mav  use  or  disclose  protected 
health  information  it  created  or  received 
before  or  after  the  applicable 
compliance  date  of  this  rule  for 
purposes  of  the  project  provided  that 
the  covered  entity  complies  with  all 
limitations  expressed  in  the  consent, 
authorization,  or  permission. 

In  regard  to  research  projects  that 
include  the  treatment  of  individuals, 
such  as  clinical  trials,  covered  entities 
engaged  in  these  projects  will  have 
obtained  at  least  an  informed  consent 
from  the  individual  to  participate  in  the 
project.  In  some  r:ases,  the  researcher 
may  also  have  obtained  a  consent, 
authorization,  or  other  express  legal 
permission  to  use  or  disclose 
individuallv  identifiable  health 
information  in  a  specific  manner  To 
avoid  disrupting  ongoing  research  and 
because  the  participants  have  already 
agreed  to  participate  in  the  project 
(which  expressly  permits  or  implies  the 
use  or  disclosure  of  their  protected 
health  information),  we  have 
grandfathered  in  these  consents, 
authorizations,  and  other  express  legal 
permissions. 

It  is  unlikely  that  a  research  project 
that  includes  the  treatment  of 
individuals  could  proceed  under  the 
Common  Rule  with  a  waiver  of 
informed  consent.  However,  to  the 
extent  such  a  waiver  has  been  granted, 
we  believe  individuals  participating  in 
the  project  should  be  able  to  determine 
how  their  protected  health  information 
is  used  or  disclosed.  Therefore,  we 
require  researchers  engaged  in  research 
projects  that  include  the  treatment  of 
individuals  who  obtained  an  IRB  waiver 
of  informed  ccmsent  under  the  Common 
Rule  to  obtain  an  authorization  or  a 
waiver  of  such  authorization  from  an 
IRB  or  a  privacv  board  under 
§164  512{i)  of  this  rule. 

If  a  i:overed  entity  obtained  a  consent, 
authorization,  or  other  express  legal 
permission  from  the  individual  who  is 
the  subject  of  the  resf^arch.  it  would  be 
able  to  rely  upon  that  consent, 
authorization,  or  permission,  consistent 
with  an\  limitations  it  expressed,  to  use 
or  disclose  the  protecited  health 
information  it  created  or  received  prior 
to  or  after  the  compliance  date  of  this 
regulation.  If  a  covered  entity  wishes  to 
use  or  disclose  protected  health 
information  but  no  such  consent, 
authorization,  or  jiermission  exists,  it 
must  obtain  an  authorization  pursuant 


to  §  164.508  or  obtain  a  waiver  of 
authorization  under  §  164.512(i).  To  the 
extent  such  a  project  is  ongoing  and  the 
researchers  are  unable  to  locate  the 
individuals  whose  protected  health 
information  they  are  using  or  disclosing, 
we  believe  the  IRB  or  privacy  board 
under  the  criteria  set  forth  in 
§  lH4.512(i)  will  be  able  to  take  that 
circumstance  into  account  when 
conducting  its  review.  In  most 
instances,  we  believe  this  type  of 
research  will  be  able  to  obtain  a  waiver 
of  authorization  and  be  able  to  continue 
uninterrupted. 

Comment:  Several  comments  raised 
questions  about  the  application  of  the 
rule  to  individually  identifiable 
information  created  prior  to  (1)  the 
effective  date  of  the  rule,  and  (2)  the 
compliance  dates  of  the  rule.  One 
commenter  suggested  that  the  rule 
should  apply  only  to  information 
gathered  after  the  effective  date  of  the 
final  rule,  A  drug  manufacturer  asked 
what  would  be  the  effect  of  the  rule  on 
research  on  records  compiled  before  the 
effective  date  of  the  rule. 

Response:  We  disagree  with  the 
commenter's  suggestion.  The 
requirements  of  this  regulation  apply  to 
all  protected  health  information  held  by 
a  covered  entity,  regardless  of  when  or 
how  the  covered  entity  obtained  the 
information.  Congress  required  us  to 
adopted  privacy  standards  that  apply  to 
individually  identifiable  health 
information.  While  it  limited  the 
compliance  date  for  health  plans, 
covered  health  care  providers,  and 
healthcare  clearinghouses,  it  did  not 
provide  similar  limiting  language  with 
regard  to  individually  identifiable 
health  information.  Therefore,  uses  and 
disclosures  of  protected  health 
information  made  by  a  covered  entity 
after  the  compliance  date  of  this 
regulation  must  meet  the  requirements 
of  these  rules.  Uses  or  disclosures  of 
individually  identifiable  health 
information  made  prior  to  the 
compliance  date  are  not  affected; 
covered  entities  will  not  be  sanctioned 
under  this  rule  based  on  past  uses  or 
disclosures  that  are  inconsistent  with 
this  regulation. 

Consistent  with  the  definition  of 
individually  identifiable  health 
information  in  HIPAA,  of  which 
protected  health  information  is  a  subset, 
we  do  not  distinguish  between 
protected  health  information  in  research 
records  and  protected  health 
information  in  other  records.  Thus,  a 
covered  entity's  research  records  are 
subject  to  this  regulation  to  the  extent 
they  contain  protected  health 
information. 
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Section  164.534— Effective  Date  and 
Compliance  Date 

Section  1175(b)(1)(A)  of  the  Act 
requires  all  covered  entities  other  than 
small  health  plans  to  comply  with  a 
standard  or  implementation 
specification  "not  later  than  24  months 
after  the  date  on  which  an  initial 
standard  or  implementation 
specification  is  adopted  or  established": 
section  1175(b)(1)(B)  provides  that  small 
health  plans  must  comply  not  later  than 
36  months  after  that  date.  The  proposed 
rule  provided,  at  proposed  §  164.524 
(which  was  titled  "Effective  date"),  that 
a  covered  entity  was  required  to  be  in 
compliance  with  the  proposed  subpart  E 
not  later  than  24  months  following  the 
effective  date  of  the  rule,  except  that 
small  health  plans  were  required  to  be 
in  compliance  not  later  than  36  months 
following  the  effective  date  of  the  rule. 

The  final  rules  retain  these  dates  in 
the  text  of  Subpart  E,  but  denominate 
them  as  "compliance  dates,"  to 
distinguish  the  statutory  dates  from  the 
date  on  which  the  rules  become 
effective.  The  effective  date  of  the  final 
rules  is  60  days  foUovsdng  publication  in 
the  Federal  Register. 

Meaning  of  Effective  Date 

Comment:  A  number  of  commenters 
expressed  confusion  about  the 
difference  between  the  effective  date  of 
the  rule  and  the  effective  date  on  which 
compliance  was  required  (the  statutory 
compliance  dates  set  out  at  section 
1175fb)(l),  summarized  above). 

Response:  The  Department  agrees  that 
the  title  of  proposed  §  164.524  was 
confusing.  Similar  comments  were 
received  on  the  Transactions  Rule. 
Those  comments  were  addressed  by 
treating  the  "effective  date"  of  the  rule 
as  the  date  on  which  adoption  takes 
effect  (the  "Effective  Date"  heading  at 
the  begirming  of  the  preamble),  while 
the  dates  provided  for  by  section 
1 175(b)(1)  of  the  statute  were 
denominated  as  "compliance  dates." 
These  changes  are  reflected  in  the 
definition  of  "compliance  date"  in 
§  160.103  below  (initially  published  as 
part  of  the  Transactions  Rule)  and  are 
also  reflected  at  §  164.524  below. 
Section  164.524  below  has  also  been 
reorganized  to  follow  the  organization  of 
the  analogous  provisions  of  the 
Transactions  Rule.  The  underlying 
policy,  however,  remains  as  proposed. 

Extend  the  Compliance  Date 

Comment:  Some  commenters 
recommended  that  the  compliance  date 
be  extended.  A  number  of  comments 
objected  that  the  time  frame  for 
compliance  with  the  proposed 


standards  is  unrealistically  short.  It  was 
pointed  out  that  providers  and  others 
would  have  to  do  the  following,  among 
other  things,  prior  to  the  applicable 
compliance  date:  assess  their  current 
systems  and  departments,  determine 
which  state  laws  were  preempted  and 
which  were  not,  update  and  reprogram 
computer  systems,  train  workers,  create 
and  implement  the  required  privacy 
policies  and  procedures,  and  create  or 
update  contracts  with  business  partners. 
One  comment  also  noted  that  the  task  of 
coming  into  compliance  during  the 
same  time  period  with  the  other 
regulations  being  issued  under  HIPAA 
would  further  complicate  the  task. 
These  comments  generally  supported  an 
extension  of  the  compliance  dates  bv 
one  or  more  years.  Other  comments 
supported  extending  the  compliance 
dates  on  the  ground  that  the  complexity 
of  the  tasks  involved  in  implementing 
the  regulation  would  be  a  heavy 
financial  burden  for  providers  and 
others,  and  that  they  should  be  given 
more  time  to  comply,  in  order  to  spread 
the  associated  capital  and  workforce 
costs  over  a  longer  period.  It  was  also 
suggested  that  there  be  provision  for 
granting  extensions  of  the  compliance 
date,  based  on  some  criteria,  such  as  a 
good  faith  effort  to  comply  or  that  the 
compliance  dates  be  extended  to  two 
years  following  completion  of  a  'state- 
by-state  preemption  analysis"  by  the 
Department. 

Response:  The  Secretary- 
acknowledges  that  covered  entities  will 
have  to  make  changes  to  their  policies 
and  procedures  during  the  period 
between  the  effective  date  of  the  rules 
below  and  the  applicable  compliance 
dates.  The  delayed  compliance  dates 
which  the  statute  provides  for  constitute 
a  recognition  of  the  fact  changes  will  be 
required  and  are  intended  to  permit 
covered  entities  to  manage  and 
implement  these  changes  in  an  orderly 
fashion.  However,  because  the  time 
frames  for  compliance  with  the  initial 
standards  are  established  by  statute,  the 
Secretary  has  no  discretion  to  extend 
them:  Compliance  is  statutorily  required 
"not  later  than"  the  applicable 
compliance  date.  Nor  do  we  believe  that 
it  would  be  advisable  to  accomplish  this 
result  by  delaying  the  effective  date  of 
the  final  rules  beyond  60  days.  Since  the 
Transactions  Rule  is  now  in  effect,  it  is 
imperative  to  bring  the  privacy 
protections  afforded  by  the  rules  below 
into  effect  as  soon  as  possible.  Retaining 
the  delayed  effective  date  of  60  days,  as 
originally  contemplated,  will  minimize 
the  gap  between  transactions  covered  by 
those  rules  and  not  also  afforded 
protection  under  the  rules  below. 


Phase-in  Requirements 

Comment:  Several  comments 
suggested  that  the  privacy  standards  be 
phased  in  gradually,  to  ease  the 
manpower  and  cost  burdens  of 
compliance.  A  couple  of  equipment 
manufacturing  groups  suggested  that 
updating  of  various  types  of  equipment 
would  be  necessar>'  for  compliance 
purposes,  and  suggested  a  phased 
approach  to  this — for  example,  an  initial 
phase  consisting  of  preparation  of 
policies,  plans,  and  risk  assessments,  a 
second  phase  consisting  of  bringing  new 
equipment  into  compliance,  and  a  final 
phase  consisting  of  bringing  existing 
equipment  into  compliance. 

Response:  As  noted  in  the  preceding 
response,  section  1175(b)(1)  does  not 
allow  the  Secretary  discretion  to  change 
the  time  frame  within  which 
compliance  must  be  achieved.  Congress 
appears  to  have  intended  the  phasing  in 
of  compliance  to  occur  during  the  two- 
year  compliance  period,  not  thereafter. 

Compliance  Gap  Vis-a-Vis  State  Laws 
and  Small  Health  Plans 

Comment:  Several  comments  stated 
that,  as  drafted,  the  preemption 
provisions  would  be  effective  as  of  the 
rule's  effective  date  [i.e..  60  davs 
following  publication),  even  though 
covered  entities  would  not  be  required 
to  comply  with  the  rules  for  at  least 
another  two  years.  According  to  these 
comments,  the  "preempted"  state  laws 
would  not  be  in  effect  in  the  interim,  so 
that  the  actual  privacy  protection  would 
decrease  during  that  period.  A  couple  of 
comments  also  expressed  concern  about 
how  the  preemption  provisions  would 
work,  given  the  one-year  difference  in 
applicable  compliance  dates  for  small 
health  plans  and  other  covered  entities, 
A  state  medical  society  pointed  out  that 
this  gap  would  also  be  \ery  troublesome 
for  providers  who  deal  with  both  "small 
health  plans"  and  other  health  plans. 
One  comment  asked  what  entities  that 
decided  to  come  into  compliance  earlv 
would  have  to  do  with  respect  to 
conflicting  s.tate  laws  and  suggested 
that,  since  all  parties  "need  to  know 
with  confidence  which  laws  govern  at 
the  moment,  *   *   *  [tjhere  should  be 
uniform  effective  dates.  " 

Response:  We  agree  that  clarification 
is  needed  with  respect  to  the 
applicability  of  state  laws  in  the  interim 
between  the  effective  date  and  the 
compliance  dates.  What  the  comments 
summarized  above  appeared  to  assume 
is  that  the  preemption  provisions  of 
section  1178  operate  to  broadly  and 
generally  invalidate  any  state  law  that 
comes  within  their  ambit.  We  do  not 
agree  that  this  is  the  effect  of  section 
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1178.  Rather,  what  section  1178  does— 
where  it  acts  to  preempt — is  to  preempt 
the  state  law  in  question  with  respect  to 
the  actions  of  covered  entities  to  which 
the  state  law  applies.  Thus,  if  a 
provision  of  state  law  is  preempted  by 
section  1178.  covered  entities  within 
that  state  to  which  the  state  law  applies 
do  not  have  to  comply  with  it.  and  must 
instead  comply  with  the  contrary 
federal  standard,  requirement,  or 
implementation  specification.  However, 
as  compliance  with  the  contrary  federal 
standard,  requirement,  or 
implementation  specification  is  not 
required  until  the  applicable 
compliance  date,  we  do  not  view  the 
state  law  in  question  as  meeting  the  test 
of  being  "contrani."  That  is.  since 
compliance  with  the  federal  standard, 
requirement,  or  implementation 
standard  is  not  required  prior  to  the 
applicable  compliance  date,  it  is 
possible  for  covered  entities  to  comply 
with  the  state  law  in  question.  See 
§  160.202  (definition  of  'contrary"). 
Thus,  since  the  state  law  is  not 
"contrarv"  to  an  applicable  federal 
standard,  requirement,  or 
implementation  specification  in  the 
period  before  which  compliance  is 
required,  it  is  not  preempted. 

Several  implications  of  this  analysis 
should  be  spelled  out.  First,  one 
conclusion  that  flows  from  this  analysis 
is  that  preemption  is  specific  to  covered 
entities  and  does  not  represent  a  general 
invalidation  of  state  law.  as  suggested 
bv  manv  commenters.  Second,  because 
preemption  is  covered  entity-specific, 
preemption  will  occur  at  different  times 
for  small  health  plans  than  it  will  occur 
for  all  other  covered  entities.  That  is,  the 
preemption  of  a  given  state  law  for  a 
covered  entity,  such  as  a  provider,  that 
is  covered  by  the  24-month  compliance 
date  of  section  1175fb)(l)(A)  will  occur 
12  months  earlier  than  the  preemption 
of  the  same  state  law  for  a  small  health 
plan  that  is  covered  by  the  36-month 
compliance  date  of  section 
n75(b)(l)(B).  Third,  the  preemption 
occurs  onlv  for  covered  entities,  a  state 
law  that  is  preempted  under  section 
1178(a)(1)  would  not  be  preempted  for 
persons  and  entities  to  which  it  applies 
who  are  not  covered  entities.  Thus,  to 
the  extent  covered  entities  or  non- 
covered  entities  follow  the  federal 
standards  on  a  voluntarv-  basis  (i.e.,  the 
covered  entity  prior  to  the  applicable 
compliance  date,  the  non-covered  entity 
at  any  time),  the  state  law  in  question 
will  not  be  preempted  for  them. 

Small  Health  Plans 

Comment:  Several  comments, 
pointing  to  the  "Small  Business" 
discussion  in  the  preamble  to  the 


proposed  rules,  applauded  the  decision 
to  extend  the  ccjmpliance  date  to  three 
years  for  small  busines.ses.  It  was 
requested  that  the  final  rules  clarify  that 
the  three  vear  compliance  date  applies 
to  small  doctors  offices  and  other  small 
entities,  as  well  as  to  small  health  plans. 

Response:  We  recognize  that  our 
discussion  in  the  preamble  to  the 
proposed  rules  may  have  suggested  that 
more  covered  entities  came  within  the 
36  month  compliance  date  than  is  in 
fact  the  case.  Again,  this  is  an  area  in 
which  we  are  limited  by  statute.  Under 
section  1175(b)  nf  the  Act.  only  small 
health  plans  have  three  years  to  come 
into  compliance  with  the  standards 
below.  Thus,  other  "small  businesses" 
that  are  covered  entities  must  comply  by 
the  two-year  compliance  date. 

Coordination  With  the  Security 
Standard 

Comment:  Several  comments 
suggested  that  the  security  standard  be 
issued  either  with  or  after  the  privacy 
standards.  It  was  argued  that  both  sets 
of  standards  deal  with  protecting  health 
inf(jrmation  and  will  require  extensive 
personnel  training  and  revisions  to 
business  practices,  so  that  coordinating 
them  would  make  sense.  An  equipment 
manufacturers  group  also  pointed  out 
that  it  would  be  logical  for  covered 
entities  and  their  business  partners  to 
know  what  privacy  policies  are  required 
in  purchasing  security  systems,  and  that 
"the  policies  on  privacy  are 
implemented  through  the  security 
standards  rather  than  having  already 
finalized  security  standards  drive 
policy." 

Response:  We  agree  with  these 
comments,  and  are  making  ever\'  effort 
to  coordinate  the  final  security 
standards  with  the  privacy  standards 
below.  The  privacy  standards  below  are 
being  published  ahead  of  the  security 
standards,  which  is  also  responsive  to 
the  stated  concerns. 

Prospective  Application 

Comment:  Several  comments  raised 
questions  about  the  application  of  the 
rule  to  individually  identifiable 
information  created  prior  to  (1)  the 
effective  date  of  the  rule,  and  (2)  the 
compliance  dates  of  the  rule.  One 
provider  group  suggested  that  the  rule 
should  apply  only  to  information 
gathered  after  the  effective  date  of  the 
final  rule.  A  drug  manufacturer  asked 
what  would  be  the  effect  of  the  rule  on 
research  on  records  compiled  before  the 
effective  date  of  the  rule. 

Response:  These  comments  are 
addressed  in  connection  with  the 
discussion  of  §  164.532  above. 


Impact  Analyses 

Cost/Benefit  Analysis 

Comment:  Many  commenters  made 
general  statements  to  the  effect  that  the 
cost  estimates  for  implementing  the 
provisions  of  the  proposed  regulation 
were  incomplete  or  greatly  understated. 

Response:  The  proposal,  including  the 
cost  analysis,  is.  in  effect,  a  first  draft. 
The  purpose  of  the  proposal  was  to 
solicit  public  comment  and  to  use  those 
comments  to  refine  the  final  regulation. 
As  a  result  of  the  public  comment,  the 
Department  has  significantly  refined  our 
initial  cost  estimates  for  implementing 
this  regulation.  The  cost  analysis  below 
reflects  a  much  more  complete  analysis 
of  the  major  components  of  the 
regulation  than  was  presented  in  the 
proposal. 

Comment:  Numerous  commenters 
noted  that  significant  areas  of  potential 
cost  had  not  been  estimated  and  that  if 
they  were  estimated,  they  would  greatly 
increase  the  total  cost  of  the  regulation. 
Potential  cost  areas  identified  by  various 
respondents  as  omitted  from  the 
analyses  include  the  minimum 
disclosure  requirements:  the  requisite 
monitoring  by  covered  entities  of 
business  partners  with  whom  they  share 
private  health  information;  creation  of 
de-identified  information;  internal 
complaint  processes;  sanctions  and 
enforcement;  the  designation  of  a 
privacy  official  and  creation  of  a  privacy 
board;  new  requirements  for  research/ 
optional  disclosures;  and  future 
litigation  costs. 

Response:  We  noted  in  the  proposed 
rule  that  we  did  not  have  data  from 
which  to  estimate  the  costs  of  many 
provisions,  and  solicited  comments 
providing  such  data.  The  final  analysis 
below  reflects  the  best  estimate  possible 
for  these  areas,  based  on  the  information 
available.  The  data  and  the  underlying 
assumptions  are  explained  in  the  cost 
analysis  section  below. 

Comment:  A  number  of  comments 
suggested  that  the  final  regulation  be 
delayed  until  more  thorough  analyses 
could  be  undertaken  and  completed. 
One  commenter  stated  that  the 
Department  should  refrain  from 
implementing  the  regulation  until  a 
more  realistic  assessment  of  costs  could 
be  made  and  include  local  governments 
in  the  process.  Similarly,  a  commenter 
requested  that  the  Department  assemble 
an  outside  panel  of  health  industry 
experts,  including  systems  analysts, 
legal  counsel,  and  management 
consultants  to  develop  stronger 
estimates. 

Response:  The  Department  has 
engaged  in  extensive  research,  data 
collection  and  fact-finding  to  improve 
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the  quality  of  its  economic  analysis. 
This  has  included  comments  from  and 
discussions  with  the  kinds  of  experts 
one  commenter  suggested.  The 
estimates  represent  a  reasonable 
assessment  of  the  policies  proposed. 

Comment:  Several  commenters 
indicated  that  the  proposed  regulation 
would  impose  significant  hew  costs  on 
providers'  practices.  Furthermore,  they 
believe  that  it  runs  counter  to  the 
explicit  statutory  intent  of  HIPAA's 
Administrative  Simplification 
provisions  which  require  that  "any 
standard  adopted  *   *   *  shall  be 
consistent  with  the  objective  of  reducing 
the  administrative  costs  of  providing 
and  paying  for  health  care," 

Response:  As  the  Department 
explained  in  the  Transactions  Rule,  this 
provision  applies  to  the  administrative 
simplification  regulations  of  HIPAA  in 
the  aggregate.  The  Transactions  Rule  is 
estimated  to  save  the  health  care  system 
$29,9  billion  in  nominal  dollars  over  ten 
years.  Other  regulations  published 
pursuant  to  the  administrative 
simplification  authority  in  HIPAA, 
including  the  privacy  regulation,  will 
result  in  costs,  but  these  costs  are  within 
the  statutory  directive  so  long  as  they  do 
not  exceed  the  $29.9  billion  in 
estimated  savings.  Furthermore,  as 
explained  in  the  Transactions  Rule,  and 
the  preamble  to  this  rule,  assuring 
privacy  is  essential  to  sustaining  many 
of  the  advances  that  computers  will 
provide.  If  people  do  not  have 
confidence  that  their  medical  privacy 
will  be  protected,  they  will  be  much  less 
likely  to  allow  their  records  to  be  used 
for  any  purpose  or  might  even  avoid 
obtaining  necessary  medical  care. 

Comment:  Several  commenters 
criticized  the  omission  of  aggregate, 
quantifiable  benefit  estimates  in  the 
proposed  rule.  Some  respondents 
argued  that  the  analysis  in  the  proposed 
rule  used  '^de  minimis"  cost  estimates 
to  argue  only  that  benefits  would 
certainly  exceed  such  a  low  barrier. 
These  commenters  further  characterized 
the  benefits  analysis  in  the  Notice  of 
Proposed  Rulemaking  as  "hand  waving" 
used  to  divert  attention  from  the  fact 
that  no  real  cost-benefit  comparison  is 
presented.  Another  commenter  stated 
that  the  benefit  estimates  rely  heavily  on 
anecdotal  and  unsubstantiated 
inferences.  This  respondent  believes 
that  the  benefit  estimates  are  based  on 
postulated,  but  largely  unsubstantiated 
causal  linkages  between  increased 
privacy  and  earlier  diagnosis  and 
medical  treatment. 

Response:  The  benefits  of  privacy  are 
diffused  and  intangible  but  real. 
Medical  privacy  is  not  a  good  people 
buy  or  sell  in  a  market;  therefore,  it  is 


very  difficult  to  quantify.  The  benefits 
discussion  in  the  proposal  reflects  this 
difficulty.  The  examples  presented  in 
the  proposal  were  meant  to  be 
illustrative  of  the  benefits  based  on  a 
few  areas  of  medicine  where  some 
relevant  data  was  available. 
Unfortunately,  no  conunenters  provided 
either  a  better  methodological  approach 
or  better  data  for  assessing  the  overall 
benefits  of  privacy.  Therefore,  we 
believe  the  analysis  in  the  proposal 
represents  a  valid  illustration  of  the 
benefits  of  privacy,  and  we  do  not 
believe  it  is  feasible  to  provide  an 
overall  dollar  estimate  of  the  benefits  of 
privacy  in  the  aggregate. 

Comment:  One  commenter  criticized 
the  benefit  analysis  as  being  incomplete 
because  it  did  not  consider  the  potential 
cost  of  new  treatments  that  might  be 
engendered  by  increased  confidence  in 
medical  privacy  resulting  from  the 
regulation. 

Response:  There  is  no  data  or  model 
to  reliably  assess  such  long-term 
behavioral  and  scientific  changes,  nor  to 
determine  what  portion  of  the 
increasingly  rapid  evolution  of  new 
improved  treatments  might  stem  from 
improved  privacy  protections. 
Moreover,  to  be  complete,  such  analysis 
would  have  to  include  the  savings  that 
might  be  realized  from  earlier  detection 
and  treatment.  It  is  not  possible  at  this 
time  to  project  the  magnitude  or  even 
the  direction  of  the  net  effects  of  the 
response  to  privacy  that  the  commenter 
suggests. 

Scope  of  the  Regulation 

Comment:  Numerous  commenters 
noted  the  potential  cost  and  burden  of 
keeping  track  in  medical  records  of 
information  which  had  been  transmitted 
electronically,  which  would  be  subject 
to  the  rule,  as  opposed  to  information 
that  had  only  been  maintained  in  paper 
form. 

Response:  This  argument  was  found 
to  have  considerable  merit  and  was  one 
of  the  reasons  that  the  Department 
concluded  that  the  final  regulation 
should  apply  to  all  medical  records 
maintained  by  covered  entities, 
including  information  that  had  never 
been  transmitted  electronically.  The 
costs  analysis  below  reflects  the  change 
in  scope. 

Notice  Requirements 

Comment:  Several  commenters 
expressed  their  belief  that  the 
administrative  and  cost  burdens 
associated  with  the  notice  requirements 
were  understated  in  the  proposed  rule. 
While  some  respondents  took  issue  with 
the  policy  development  cost  estimates 
associated  with  the  notice,  more  were 


focused  on  its  projected  implementation 
and  production  costs.  For  example,  one 
respondent  stated  that  determining 
"first  ser\'ice"  would  be  an  onerous  task 
for  many  small  practices,  and  that 
provider  staff  will  now  have  to 
manually  review  each  patient's  chart  or 
access  a  computer  system  to  determine 
whether  the  patient  has  been  seen  since 
implementation  of  the  rule. 

Response:  The  policy  in  the  final  rule 
has  been  changed  to  make  the  privac\ 
policy  notice  to  patients  less 
burdensome.  Providers  will  be  able  to 
distribute  the  notice  when  a  patient  is 
seen  and  will  not  have  to  distribute  it 
to  a  patient  more  than  once,  unless 
substantive  changes  are  made  in  the 
notice.  This  change  will  significantly 
reduce  the  cost  of  distributing  the 
privacy  notices. 

Comment:  Some  commenters  also 
took  issue  with  the  methodology  used  to 
calculate  the  cost  estimates  for  notices. 
These  respondents  believe  that  the 
survey  data  used  in  the  proposed  rule  to 
estimate  the  costs  (i.e.,  "encounters," 
"patients.  '  and  "episodes "  per  year)  are 
very'  different  concepts  that,  when  used 
together,  render  the  purported  total 
meaningless.  Commenters  further  stated 
that  they  can  verify  the  estimate  of  543 
million  patients  cited  as  being  seen  at 
least  once  ever\'  five  years. 

Response:  In  the  course  of  receiving 
treatment,  a  patient  may  go  to  a  number 
of  medical  organizations.  For  example, 
a  person  might  see  a  doctor  in  a 
physician's  office,  be  admitted  to  a 
hospital,  and  later  go  to  a  pharmacy  for 
medication.  Each  time  a  person 
"encounters"  a  facility,  a  medical  record 
may  be  started  or  additions  made  to  an 
existing  record.  The  concept  in  the 
proposal  was  to  identify  the  number  of 
record  sets  that  a  person  might  have  for 
purposes  of  estimating  notice  and 
copying  costs.  For  example,  whether  a 
person  made  one  or  ten  visits  in  the 
course  of  a  year  to  a  specific  doctor 
would,  for  our  purposes,  be  one  record 
set  because  in  each  visit  the  doctor 
would  most  likely  be  adding 
information  to  an  existing  medical 
record.  The  comments  demonstrated 
that  we  had  not  explained  the  concept 
well.  As  explained  below  we  modified 
the  concept  to  more  effectively  measure 
the  number  of  record  sets  that  exist  and 
explain  it  more  clearly. 

Comment:  Several  commenters 
criticized  the  lack  of  supporting 
evidence  for  the  cost  estimates  of  notice 
development  and  dissemination. 
Another  opinion  voiced  in  the 
comments  is  that  the  estimated  cost  for 
plans  of  SO. 75  per  insured  person  is  so 
low  that  it  may  cover  postage,  but  it 
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cannot  include  labor  and  capital  usage 

ClJStS. 

Response:  Based  on  comments  and 
additional  fact  finding,  the  Department 
was  able  to  gain  a  better  understanding 
of  how  covered  entities  would  develop 
policies  and  disseminate  information. 
The  cost  analysis  below  explains  more 
fullv  hnw  we  derived  the  final  cost 
estimates  for  these  areas. 

Comment:  A  commenter  noted  that 
privacy  policy  costs  assume  that 
national  associations  will  develop 
pnvacv  policies  for  members  but  HHS 
analysis  does  not  account  for  the  cost  to 
the  national  associations.  A  provider 
cost  range  of  S300-S3.000  is  without 
justification  and  seems  low 

Response:  The  cost  to  the  national 
associations  was  included  in  the 
proposal  estimates,  and  it  is  included  in 
the  final  analysis  (see  below). 

Comment:  A  commenter  states  that 
the  notice  costs  discussion  mixes  the 
terms  "patients",  "encounters"  and 
'episodes  "  and  397  million  encounter 
estimate  is  unclear. 

Response:  A  clearer  explanation  of  the 
concepts  employed  in  this  analysis  is 
provided  below . 

Systems  Compliance  Costs 

Comment:  Numerous  commenters 
questioned  the  methodology  used  to 
estimate  the  systems  compliance  cost 
and  stated  that  the  ensuing  cost 
estimates  were  grossly  understated. 
Some  stated  that  the  regulation  will 
impose  significant  information 
technology  costs  to  comply  with 
requirement  to  account  for  disclosures, 
additional  costs  for  hiring  new 
personnel  to  develop  privacy  policies, 
and  higher  costs  for  training  personnel 

Response:  Significant  comments  were 
received  regarding  the  cost  of  systems 
compliance.  In  response,  the 
Department  retained  the  assistance  of 
consultants  with  extensive  expertise  in 
health  care  information  technology.  We 
have  relied  on  their  work  to  revise  our 
estimates,  as  described  below.  The 
analysis  does  not  include  "systems 
compliance"'  as  a  cost  item,  per  se. 
Rather,  in  the  final  analysis  we 
organized  estimates  around  the  major 
policv  provisions  so  the  public  could 
more  clearly  see  the  costs  associated 
with  them.  To  the  extent  that  the  policy 
might  require  systems  changes  (and  a 
number  of  them  do),  we  have 
incorporated  those  costs  in  the 
provisions  estimate. 

Comment:  Items  explicitly  identified 
by  commenters  as  significantly  adding 
to  svstems  compliance  costs  include 
tracking  disclosures  of  protected  health 
information  and  patient  authorizations; 
restricting  access  to  the  data; 


accommodating  minimum  disclosure 
provisions;  installing  notices  and 
disclaimers;  creating  dc-identified  data; 
tracking  uses  of  protected  health 
information  by  business  partners; 
tracking  amendments  and  corrections; 
increased  svstems  capacity;  and  annual 
systems  maintenance.  The  commenters 
noted  that  some  of  the  aforementioned 
items  are  acknowledged  in  the  proposed 
rule  as  future  costs  to  covered  entities, 
but  several  others  are  singularly 
ignored. 

Response  The  Department  recognizes 
the  validitv  of  much  of  this  criticism. 
Unfortunately,  other  than  general 
criticism,  commenters  provided  no 
specific  data  or  methodological 
information  which  might  be  used  to 
improve  the  estimates.  Therefore,  the 
Department  retained  consultants  with 
extensive  expertise  in  these  areas  to 
assess  the  proposed  regulation,  which 
helped  the  Department  refine  its 
policies  and  cost  estimate's 

In  addition,  it  is  important  to  note 
that  the  other  HIPAA  administrative 
simplifii.ation  regulations  will  require 
svstems  changes.  As  explained  generally 
in  the  cost  analysis  for  the  electronic 
Transactions  rule,  it  is  assumed  that 
providers  and  vendors  will  undertake 
systems  changes  for  these  regulations 
collectively,  thereby  minimizing  the 
cost  of  changes. 

Inspection  and  Copying 

Comment:  Numerous  commenters 
disagret^d  with  the  cost  estimates  in  the 
NPRM  for  inspection  and  copying  of 
patient  records,  believing  that  they  were 
too  low. 

Response:  The  Department  has 
investigated  the  potential  costs  through 
a  careful  reading  of  the  comments  and 
subsequent  factfinding  discussions  with 
a  varietv  of  providers.  We  believe  the 
estimates,  explained  more  fully  below, 
represent  a  reasonable  estimate  in  the 
aggregate.  It  is  important  to  note, 
however,  that  this  analysis  is  not 
measuring  the  cost  of  all  inspection  and 
copying  because  a  considerable  amount 
of  this  already  occurs.  The  Department 
is  onh  measuring  the  incremental 
increase  likely  to  occur  as  a  result  of 
this  regulation. 

Comment:  One  commenter  speculates 
that,  even  at  a  minimum  charge  of  S.50/ 
page,  (and  not  including  search  and 
retrieval  charges),  costs  i  ould  run  as 
high  as  S450  million  annually. 

Response:  The  $0.50  per  page  in  the 
proposal  represent  an  average  of  several 
data  sources.  Subsequently,  an  industry 
commenter,  which  provided  extensive 
medical  records  copying,  stated  that  this 
was  a  reasonable  average  cost.  Hence, 


we  retained  the  number  for  the  final 
estimate 

Comment:  One  respondent  states  that, 
since  the  proposed  rules  give  patients 
the  right  to  inspect  and  copy  their 
medical  records  regardless  of  storage 
medium,  HHS  must  make  a  distinction 
in  its  cost  estimates  between  records 
stored  electronically  and  those  which 
must  be  accessed  by  manual  means, 
since  these  costs  will  differ. 

Response:  The  cost  estimates  made  for 
regulations  are  not  intended  to  provide 
such  refined  gradations;  rather,  they  are 
intended  to  show  the  overall  costs  for 
the  regulation  as  a  whole  and  its  major 
components.  For  inspections  and 
copving  (and  virtually  all  other  areas  for 
which  estimates  are  made)  estimates  are 
based  on  averages;  particular  providers 
may  experience  greater  or  lesser  costs 
than  the  average  cost  used  in  this 
analysis. 

Comment:  Several  commenters  noted 
that  the  Department  did  not  appear  to 
include  the  cost  of  establishing  storage 
systems,  retrieval  fees  and  the  cost  of 
searching  for  records,  and  that  these 
costs,  if  included,  would  significantly 
increase  the  Department's  estimate. 

Response:  Currently,  providers  keep 
and  maintain  medical  records  and  often 
provide  copies  to  other  providers  and 
patients.  Therefore,  much  of  the  cost  of 
maintaining  records  already  exists. 
Indeed,  based  on  public  comments,  the 
Department  has  concluded  that  there 
will  be  relatively  few  additional  copies 
requested  as  the  result  of  this  regulation 
(see  below).  We  have  measured  and 
attributed  to  this  regulation  the 
incremental  cost,  which  is  the  standard 
for  conducting  this  kind  of  analysis. 

Comment:  A  federal  agency  expressed 
concern  over  the  proposal  to  allow 
covered  entities  to  charge  a  fee  for 
copying  personal  health  information 
based  on  reasonable  costs.  The  agency 
requests  personal  health  information 
from  many  covered  entities  and  pays  a 
fee  that  it  establishes.  Allowing  covered 
entities  to  establish  the  fee, "the  agency 
fears,  may  cost  them  significantly  more 
than  the  current  amounts  they  pay  and 
as  a  result,  could  adversely  affect  their 
program. 

Response:  The  proposal  and  the  final 
rule  establish  the  right  to  access  and 
copy  records  only  for  individuals,  not 
other  entities;  the  "'reasonable  fee'"  is 
only  applicable  to  the  individual's 
request  The  Department's  expectation 
is  that  other  existing  practices  regarding 
fees,  if  any,  for  the  exchange  of  records 
not  requested  by  an  individual  will  not 
be  affected  bv  this  rule. 
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Appending  Records  (Amendment  and 
Correction) 

Comment:  The  proposed  rule 
estimated  the  cost  of  amending  and 
correcting  patients'  records  at  $75  per 
instance  and  $260  million  per  year  for 
small  entities.  At  least  one  commenter 
stated  that  such  requests  will  rise 
significantly  upon  implementation  of 
the  regulations  and  increase  in  direct 
proportion  to  the  number  of  patients 
served.  Another  commenter  described 
the  more  subtle  costs  associated  with 
record  amendment  and  correction, 
which  would  include  a  case-by-case 
clinical  determination  by  providers  on 
whether  to  grant  such  requests, 
forwarding  the  ensuing  record  changes 
to  business  partners,  and  issuing  written 
statements  to  patients  on  the  reasons  for 
denials,  including  a  recourse  for 
complaints. 

Response:  The  comments  were 
considered  in  revising  the  proposal,  and 
the  decision  was  made  to  clarify  in  the 
final  regulation  that  providers  must  only 
append  the  record  (the  policy  is 
explained  further  in  the  preamble  and 
the  regulation  text).  The  provider  is  now 
only  required  to  note  in  the  medical 
record  any  comments  from  the  patient; 
they  may,  but  are  not  required  to, 
correct  any  errors.  This  change  in  policy 
significantly  reduces  the  cost  from  the 
initial  proposal  estimate. 

Comment:  Several  commenters 
criticized  the  proposed  rule's  lack  of 
justification  for  assumptions  regarding 
the  percentage  of  patients  who  request 
inspection  and  copying,  who  also 
request  amendment  and  correction. 
Another  commenter  pointed  out  that  the 
cost  estimate  for  amendment  and 
correction  is  dependent  on  a  base 
assumption  that  only  1.5  percent  of 
patients  will  request  inspection  of  their 
records.  As  such,  if  this  estimate  were 
too  low  by  just  one  percentage  point, 
then  the  estimates  for  inspection  and 
copying  plus  the  costs  for  amendment 
and  correction  could  rise  by  67  percent. 

Response:  Based  on  information  and 
data  received  in  the  public  comments, 
the  estimate  for  the  number  of  people 
requesting  inspection  and  copying  has 
been  revised.  No  commenter  provided 
specific  information  on  the  number  of 
amended  record  requests  that  might 
result,  but  the  Department  subsequently 
engaged  in  fact-finding  and  made 
appropriate  adjustments  in  its  estimates. 
The  revisions  are  explained  further 
below. 

Consent  and  Authorizations 

Comment:  One  respondent  indicated 
that  the  development,  collection,  and 
data  entry  of  all  the  authorizations  will 


create  a  new  transaction  type  for 
employers,  health  plans,  and  providers, 
and  result  in  duplicated  efforts  among 
them.  This  commenter  estimates  that 
the  costs  of  mailing,  re-mailing, 
answering  inquiries,  making  outbound 
calls  and  performing  data  entry  in 
newly  created  authorization  computer 
systems  could  result  in  expenses  of 
close  to  $2.0  billion  nationally.  Another 
commenter  indicated  that  authorization 
costs  will  be  at  least  double  the  notice 
dissemination  costs  due  to  the  cost  of 
both  outbound  and  return  postage. 

Response:  Public  commenters  and 
subsequent  factfinding  clearly  indicate 
that  most  providers  with  patient  contact 
already  obtain  authorizations  for  release 
of  records,  so  for  them  there  is  virtually 
no  new  cost.  Further,  this  comment 
does  not  reflect  the  actual  regulatory 
requirement.  For  example,  there  is  no 
need  to  engage  in  mailing  and  re- 
mailing  of  forms,  and  we  do  not  foresee 
any  reason  why  there  should  be  any 
significant  calls  involved. 

Comment:  A  commenter  criticized  the 
percentage  (1%)  that  we  used  to 
calculate  the  number  of  health  care 
encounters  expected  to  result  in 
requests  to  withhold  the  release  of 
protected  information.  This  respondent 
postulates  that  even  if  one  in  six 
patients  who  encounter  the  U.S.  health 
care  system  opt  to  restrict  access  to  their 
records,  the  total  expected  national  cost 
per  year  could  rise  to  $900  million. 

Response:  The  final  regulation 
requirements  regarding  the  release  of 
protected  health  information  has  been 
substantially  changed,  thereby  greatlv 
reducing  the  potential  cost  burden.  A 
fuller  explanation  of  the  cost  is 
provided  below  in  the  regulatory  impact 
analysis. 

Comment:  An  additional  issue  raised 
by  commenters  was  the  added  cost  of 
seeking  authorizations  for  health 
promotion  and  disease  management 
activities,  health  care  operations  that 
traditionally  did  not  require  such 
action. 

Response:  In  the  final  regulation,  a 
covered  entity  can  use  medical 
information  collected  for  treatment  or 
operations  for  its  own  health  promotion 
and  disease  management  efforts  without 
obtaining  additional  authorization. 
Therefore,  there  is  no  additional  cost 
incurred. 

Business  Associates 

Comment:  A  number  of  commenters 
were  concerned  about  the  cost  of 
monitoring  business  partners. 
Specifically,  one  commenter  stated  that 
the  provisions  of  the  proposed 
regulation  pertaining  to  business 
partners  would  likely  force  the 


discontinuation  of  outsourcing  for  some 
functions,  thereby  driving  up  the 
administrative  cost  of  health  care. 

Response:  The  final  regulation 
clarifies  the  obligations  of  the  business 
associates  in  assuring  privacy.  As 
explained  in  the  preamble,  business 
associates  must  take  reasonable  steps  to 
assure  confidentiality  of  health  records 
they  may  have,  and  the  covered  entity 
must  take  appropriate  action  if  they 
become  aware  of  a  violation  of  the 
agreement  they  have  with  the  business 
associate.  This  does  not  represent  an 
unreasonable  burden;  indeed,  the 
provider  is  required  to  take  the  same 
kind  of  precautions  and  provide  the 
same  kind  of  oversight  that  they  would 
in  many  other  kinds  of  contractual 
relationships  to  assure  they  obtain  the 
quality  and  level  of  performance  that 
they  would  expect  from  a  business 
associate. 

Comment:  HHS  failed  to  consider 
enforcement  costs  associated  with 
monitoring  partners  and  litigation  costs 
arising  from  covered  entities  seeking 
restitution  from  business  partners 
whose  behavior  puts  the  covered  entity 
at  risk  for  noncompliance. 

Response:  The  Department 
acknowledged  in  the  proposal  that  it 
was  not  estimating  the  cost  of 
compliance  with  the  business  associates 
provision  because  of  inadequate 
information.  It  requested  information  on 
this  issue,  but  no  specific  information 
was  provided  in  the  comments. 
However,  based  on  revisions  in  the  final 
policy  and  subsequent  factfinding,  the 
Department  has  provided  an  estimate 
for  this  requirement,  as  explained 
below. 

Training 

Comment:  Many  of  the  commenters 
believe  that  the  Department  used 
unrealistic  assumptions  in  the 
development  of  the  estimated  cost  of  the 
training  provisions  and  they  provided 
their  own  estimates. 

Response:The  commenters'  estimates 
varied  widely,  and  could  not  be  used  by 
the  Department  in  revising  its  analysis 
because  there  was  inadequate 
explanation  of  how  the  estimates  were 
made. 

Comment:  Several  commenters  argued 
that  if  even  an  hour  of  time  of  each  of 
the  entity's  employees  is  spent  on 
training  instead  of  "work"'  and  they  are 
paid  the  minimum  wage,  an  entity 
would  incur  Si  00  of  cost  for  training  no 
more  than  20  employees.  The 
commenters  noted  that  the  provision  of 
health  care  services  is  a  labor-intensive 
enterprise,  and  many  covered  entities 
have  thousands  of  employees,  most  of 
whom  make  well  in  excess  of  minimum 
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wage.  Thev  questioned  whether  the 
estimates  include  time  taken  from  the 
emplovee's  actual  duties  (opportunity 
cost)  and  the  cost  of  a  trainer  and 
materials. 

Responsfi:  As  e.xplained  in  more  detail 
below,  the  Department  made  extensive 
revisions  in  its  training  estimate, 
mcluding  the  number  of  workers  in  the 
health  care  sector,  the  cost  of  workers  in 
training  based  on  average  industry 
wages,  and  training  costs  (instructors 
and  materials)  The  revised  estimate  is 
a  more  complete  and  accurate  estimate 
of  the  costs  likely  to  be  borne  as  a  result 
of  the  final  regulation 

Comment:  One  commenter  estimated 
that  simply  training  an  employee  could 
have  a  burdensome  impact  on  his 
companv.  He  argued,  for  example,  a  10- 
hour  annual  requirement  takes  0.5%  of 
an  employee's  time  if  they  work  a  2000- 
hour  year,  but  factoring  in  sick  and 
vacation  leave,  the  effects  of  industry- 
turnover  could  significantly  increase  the 
effect. 

Response:  In  the  analysis  below,  the 
Department  has  factored  in  turnover 
rates,  employment  growth  and  greater 
utilization  based  on  data  obtained  from 
broad-based  surveys  and  a  public 
comment. 

Comment  Some  commenters  felt  that 
the  regulatory  training  provisions  are 
overlv  burdensome  Specific  concerns 
centered  around  the  requirement  to 
train  all  individuals  who  may  come  in 
contact  with  protected  health 
information  and  the  requirement  to  have 
such  individuals  sign  a  new  certifying 
statement  at  least  every  three  years. 
Some  commenters  felt  that  the  content 
of  the  training  program  should  be  left  to 
the  discretion  of  the  covered  entity. 

Response:  Changes  and  clarifications 
in  the  training  requirements  are  made  in 
the  final  regulation,  explained  below. 
For  example,  the  certification 
requirement  has  been  eliminated.  As  in 
the  NPRM.  the  content  of  the  training 
program  is  left  to  the  discretion  of  the 
covered  entity.  These  changes  are 
expected  to  lessen  the  training  burden 
and  are  reflected  in  the  final  cost 
estimates. 

Compliance  and  Enforcement 

Comment:  A  Member  of  Congress  and 
a  number  of  privacy  and  consumer 
groups  expressed  their  concern  with 
whether  the  Office  for  Civil  Rights 
(OCR)  in  HHS  has  adequate  funding  to 
carry  out  the  major  responsibility  of 
enforcing  the  complaint  process 
established  by  this  rule.  The  Member 
stated  that  "[d)ue  to  the  limited 
enforcement  ability  allowed  for  in  this 
rule  by  HIP.AA,  it  is  essential  that  OCR 
have  the  capacity  to  enforce  the 


regulations.  Now  is  the  time  for  The 
Secretarv'  to  begin  building  the 
necessar\'  infrastructure  to  enforce  the 
regulation  effectively." 

Response:  The  Secretary  agrees  with 
the  commenters  and  is  committed  to  an 
effective  enforcement  program.  We  will 
work  with  Congress  to  ensure  that  the 
Department  has  the  necessan,'  funds  to 
secure  volimtar>'  compliance  through 
education  and  technical  assistance,  to 
investigate  complaints  and  conduct 
compliance  reviews,  to  provide  states 
with  exception  determinations  and  to 
use  civil  and  criminal  penalties  when 
necessary. 

Economic  Effect  on  Small  Entities 

Comment:  Many  commenters  stated 
thai  the  cost  estimates  on  the  effect  of 
the  proposed  regulation  on  small 
businesses  were  understated  or 
incomplete. 

Response:  The  Department  conducted 
a  thorough  review  of  potential  data 
sources  that  would  improve  the  quality 
of  the  analysis  of  the  effects  on  small 
business.  The  final  regulatory  flexibility 
analysis  below  is  based  on  the  best  data 
available  (much  of  it  from  the  Small 
Business  Administration)  and 
represents  a  reliable  estimate  for  the 
effects  on  small  entities  in  various 
segments  of  the  health  care  industry.  W 
is  important  to  note  that  the  estimates 
are  for  small  business  segments  in  the 
aggregate;  the  cost  to  individual  firms 
will  vary,  perhaps  considerably,  based 
on  its  particiular  circumstances 

Comment:  The  cost  of  implementing 
privacv  regulations,  when  added  to  the 
i:ost  of  other  required  HIPAA 
regulations,  could  increase  overhead 
significantly.  As  shown  in  the  1993 
Workgroup  on  Electronic  Data 
hiterchange  (WEDl)  Report,  providers 
will  bear  the  larger  share  of 
implementation  costs  and  will  save  less 
than  payors. 

Response  The  regulatory  flexibility 
analysis  below  shows  generally  the 
marginal  effect  of  the  privacy  regulation 
on  small  entities.  Collectively,  the 
HIPAA  administrative  standards  will 
save  mone\  in  the  health  care  system. 
As  important,  given  the  rapid  expansion 
of  electronic  commerce,  it  is  probable 
that  small  entities  would  need  to 
comply  with  standards  for  electronic 
commerce  in  order  to  complete 
effectively,  even  if  the  standards  were 
voluntary.  The  establishment  of  uniform 
standards  through  regulation  help  small 
entities  because  thev  will  not  have  to 
invest  in  multiple  systems,  which  is 
what  they  would  confront  if  the  system 
remained  voluntary . 

Comment:  One  respondent  believed 
that  the  initial  and  ongoing  costs  for 


small  provider  offices  could  be  as  much 
as  1 1  times  higher  than  the  estimates 
provided  in  the  proposed  rule.  Other 
commenters  stated  that  the  estimates  for 
small  entities  are  "absurdly  low". 

Response:  Although  there  were  a 
number  of  commenters  highly  critical  of 
the  small  business  analysis,  none 
provided  alternative  estimates  or  even 
provided  a  rationale  for  their 
statements.  Many  appeared  to  assume 
that  all  costs  associated  with  medical 
record  confidentiality  should  be 
estimated.  This  represents  a 
misunderstanding  of  the  purpose  of  the 
analysis:  to  estimate  the  incremental 
effects  of  this  regulation,  i.e.,  the  new 
costs  (and  savings)  that  will  result  from 
changes  required  by  the  regulation.  The 
Department  has  made  substantial 
changes  in  the  final  small  entities 
analysis  (below),  reflecting  policy 
changes  in  the  final  rule  and  additional 
information  and  data  collected  by  the 
Department  since  the  issuance  of  the 
proposal  last  fall.  We  believe  that  these 
estimates  reasonably  reflect  the  costs 
that  various  types  of  small  entities  will 
experience  in  general,  though  the  actual 
costs  of  particular  providers  might  vary 
considerably  based  on  their  current 
practices  and  technology. 

Comment:  A  respondent  expressed 
the  belief  that  small  providers  would 
bear  a  disproportionate  share  of  the 
regulations  administrative  burden 
because  of  the  likelihood  of  larger 
companies  incurring  fewer  marginal 
costs  due  to  greater  in-house  resources 
to  aid  in  the  legal  and  technical  analysis 
of  the  proposed  rule. 

Response:  As  explained  below,  the 
Department  does  not  agree  with  the 
assertion  that  small  entities  will  be 
disproportionately  affected.  Based  on 
discussions  with  a  number  of  groups, 
the  Department  expects  many 
professional  and  trade  associations  to 
provide  their  members  with  analysis  of 
the  regulation,  including  model 
policies,  statements  and  basic  training 
materials.  This  will  minimize  the  cost 
for  most  small  entities.  Providers  that 
use  protected  health  information  for 
voluntarv  practices,  such  as  marketing 
or  research,  are  more  likely  to  need 
specific  legal  and  technical  assistance, 
but  these  are  likely  to  be  larger 
providers. 

Comment:  Several  commenters  took 
issue  with  the  "top-down  '  approach 
that  we  used  to  estimate  costs  for  small 
businesses,  believing  that  this 
methodology  provided  only  a  single 
point  estimate,  gave  no  indication  of  the 
variation  around  the  estimate,  and  was 
subject  to  numerous  methodological 
errors  since  the  entities  to  which  the 
numerator  pertained  may  not  have  been 


Federal  Register/ Vol.  65,  No.  250 /Thursday,  December  28,  2000 /Rules  and  Regulations        82757 


the  same  as  the  denominator.  These 
respondents  further  recommended  that 
we  prepare  a  "bottom-up"  analysis 
using  case  studies  and/or  a  survey  of 
providers  to  refine  the  estimates. 

Response:  The  purpose  of  the 
regulatory  flexibility  analysis  is  to 
provide  a  better  insight  into  the  relative 
burden  of  small  businesses  compared  to 
larger  firms  in  complying  with  a 
regulation.  There  may  be  considerable 
variance  around  average  costs  within 
particular  industry  sectors,  even  among 
small  businesses  within  them.  The 
estimates  are  based  on  the  best  data 
available,  including  information  from 
the  Small  Business  Administration,  the 
Census  Bureau,  and  public  comments. 

Comment:  A  commenter  stated  that 
the  proposal's  cost  estimate  does  not 
account  for  additional  administrative 
costs  imposed  on  physicians,  such  as 
requirements  to  rewrite  contracts  with 
business  partners. 

Response:  Such  costs  are  included  in 
the  analysis  below. 

Comment:  Numerous  public 
comments  were  directed  specifically  at 
the  systems  compliance  cost  estimates 
for  small  businesses.  One  respondent 
maintained  that  the  initial  upgrade  cost 
alone  would  range  from  $50  thousand  to 
more  than  $1  million  per  covered  entity. 

Response:  The  cost  estimates  for 
systems  compliance  varied  enormously; 
unfortunately,  none  of  the  commenters 
provided  documentation  of  how  they 
made  their  estimates,  preventing  us 
from  comparing  their  data  and 
assumptions  to  the  Department's. 
Because  of  concern  about  the  costs  in 
this  area,  however,  the  Department 
retained  an  outside  consultant  to 
provide  greater  expertise  and  analysis. 
The  product  of  this  effort  has  been 
incorporated  in  the  analysis  below. 

Comment:  One  commenter  stated  that 
just  the  development  and 
documentation  of  new  health 
information  policies  and  procedures 
(which  would  require  an  analysis  of  the 
federal  regulations  and  state  law  privacy 
provisions),  would  cost  far  more  than 
the  S396  cited  in  the  Notice  of  Proposed 
Rulemaking  as  the  average  start-up  cost 
for  small  businesses. 

Response:  As  explained  below  in  the 
cost  analysis,  the  Department 
anticipates  that  most  of  the  policies  and 
procedures  that  will  be  required  under 
the  final  rule  will  be  largely 
standardized,  particularly  for  small 
businesses.  Thus,  much  of  the  work  and 
cost  can  be  done  by  trade  associations 
and  professional  groups,  thereby 
minimizing  the  costs  and  allowing  it  to 
be  spread  over  a  large  membership  base. 

Comment:  A  number  of  comments 
criticized  the  initial  estimates  for 


notices,  inspection  and  copying, 
amendments  and  correction,  and 
training  as  they  relate  to  small 
businesses. 

Response:  The  Department  has  made 
substantial  revisions  in  its  estimates  for 
all  of  these  areas  which  is  explained 
below  in  the  regulatory  flexibility 
analysis. 

Comment:  One  commenter  noted  that 
there  appeared  to  be  a  discrepancy  in 
the  number  of  small  entities  cited.  There 
is  no  explanation  for  the  difference  and 
no  explanation  for  difference  between 
"establishments"  and  "entities." 

Response:  There  are  discrepancies 
among  the  data  bases  on  the  number  of 
"establishments"  and  "entities'  or 
"firms".  The  problem  arises  because 
most  surveys  count  (or  survey) 
establishments,  which  are  physical 
sites.  A  single  firm  or  entity  may  have 
many  establishments.  Moreover, 
although  an  establishment  may  have 
only  a  few  employees,  the  firm  may 
have  a  large  number  of  workers  (the 
total  of  all  its  various  establishments) 
and  therefore  not  be  a  small  entity. 

As  discussed  below,  there  is  some 
discrepancy  between  the  aggregate 
numbers  we  use  for  the  regulatorv 
impact  analysis  (RIA)  and  the  regulatory 
flexibility  analysis  (RFA).  We  concluded 
that  for  purposes  of  the  RFA,  which  is 
intended  to  measure  the  effects  on  small 
entities,  we  would  use  Small  Business 
Administration  data,  w^hich  defines 
entities  based  on  revenues  rather  than 
physical  establishments  to  count  the 
number  of  small  entities  in  various  SIC. 
This  provides  a  more  accurate  estimate 
of  small  entities  affected.  For  the  RIA. 
which  is  measuring  total  effects,  we 
believe  the  establishment  based  surveys 
provide  a  more  reliable  count. 

Comment:  Because  small  businesses 
must  notif\-  patients  of  their  privacy 
policies  on  patients'  first  visit  after  the 
effective  date  of  the  regulation,  several 
commenters  argued  that  staff  would 
have  to  search  records  either  manually 
or  by  computer  on  a  daily  basis  to 
determine  if  patients  had  been  seen 
since  the  regulation  was  implemented. 

Response:  Under  the  final  regulation, 
all  covered  entities  will  have  to  provide 
patients  copies  of  their  privacy  policy  at 
the  first  visit  after  the  effective  date  of 
the  regulation.  The  Department  does  not 
view  this  as  burdensome.  We  expect 
that  providers  will  simply  place  a  note 
or  marker  at  the  beginning  of  a  file 
(electronic  or  paper)  when  a  patient  is 
given  the  notice.  This  is  neither  time- 
consuming  nor  expensive,  and  it  will 
not  require  constant  searches  of  records. 

Comment:  A  commenter  stated  that 
the  definitions  of  small  business,  small 
entity,  and  a  small  health  plan  are 


inconsistent  because  the  NTRM 
includes  firms  with  annual  receipts  of 
S5  million  or  less  and  non-profits. 

Response:  The  Small  Business 
Administration,  whose  definitions  we 
use  for  this  analysis,  includes  firms  with 
S5  million  or  less  in  receipts  and  all 
non-profits  as  "small  businesses."  We 
recognize  that  some  health  plans, 
though  yen,'  large  in  terms  of  receipts 
(and  insured  lives),  nonetheless  would 
be  considered  "small  businesses"  under 
this  definition  because  they  are  non- 
profits. In  the  final  regulatory  flexibility 
analysis,  we  generally  have  maintained 
the  Small  Business  Administration 
definitions  because  it  is  the  accepted 
standard  for  these  analyses.  However, 
w'e  have  added  several  categories,  such 
as  IRBs  and  employer  sponsored  group 
health  plans,  which  are  not  small 
entities,  per  se.  but  will  be  effected  by 
the  final  rule  and  we  were  able  to 
identify'  costs  imposed  by  the  regulation 
on  them. 

Comment:  The  same  commenter 
wanted  clarification  that  all  non-profit 
organizations  are  small  entities  and  that 
the  extended  effective  date  for 
compliance  applies  to  them. 

Response:  For  purposes  of  the 
regulator)-  flexibility  analysis,  the 
Department  is  utilizing  the  Small 
Business  Administration  guidelines. 
However,  under  HIPAA  the  Secretar\' 
may  extend  the  effective  compliance 
date  from  24  months  to  36  months  for 
"small  health  plans '.  The  Secretary  is 
given  the  explicit  discretion  of  defining 
the  term  for  purposes  of  compliance 
with  the  regulation.  For  compliance 
purposes,  the  Secretary-  has  decided  to 
define  "small  health  plans"  as  those 
with  receipts  of  S5  million  or  less, 
regardless  of  their  tax  status.  As  noted 
above,  some  non-profit  plans  are  large 
in  terms  of  revenues  (i.e..  their  revenues 
exceed  S5  million  annually).  The 
Department  determined  that  such  plans 
do  not  need  extra  time  for  compliance. 

Comment:  Several  commenters 
requested  that  'small  providers" 
(undefined)  be  permitted  to  take  36 
months  to  come  into  compliance  with 
the  final  regulation,  just  as  small  health 
plans  will  be  permitted  to  do  so. 

Response:  Congress  specified  small 
health  plans,  but  not  small  providers,  as 
needing  extra  time  to  comply.  The 
majority  of  providers  affected  by  the 
regulation  are  "small",  based  on  the 
SBA  definitions:  in  other  words, 
granting  the  delay  would  be  tantamount 
to  make  the  effective  date  three  years 
rather  than  two.  In  making  policy 
decisions  for  the  final  regulation, 
extensive  consideration  was  given  to 
minimizing  the  cost  and  administrative 
burden  associated  with  implementing 
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the  rule  The  Department  believes  that 
the  requirements  of  the  final  rule  will 
not  be  difficult  to  fulfill,  and  therefore, 
it  has  maintained  the  two  year  effective 
date. 

External  Studies 

Comment:  One  commenter  submitted 
d  detailed  analvsis  of  privacy  legislation 
that  was  pendmg  and  concluded  that 
thev  might  cost  over  S40  billion 

Response  The  study  did  not  analyze 
the  policies  in  the  proposal,  and 
therefore,  the  estimates  do  not  reflect 
the  costs  that  would  have  been  imposed 
bv  the  proposed  regulation  In  fact,  the 
analvsis  was  prepared  before  the 
Administrations  proposed  privacy 
regulation  was  even  published.  As  a 
result,  the  analysis  is  of  limited 
relevance  to  the  regulation  actually 
proposed. 

Tne  following  are  examples  of 
assumptions  and  costs  in  the  analysis 
that  do  not  match  privacy  policies  or 
requirements  stated  in  the  proposed 
rule. 

1.  Authorizations  The  study  assumed 
rules  requiring  new  authorizations  from 
current  subscribers  to  use  their  data  for 
treatment,  payment  of  claims,  or  other 
health  plan  operations  The  proposed 
rule  would  have  prohibited  providers  or 
plans  from  obtaining  patient 
authorization  to  use  data  for  treatment, 
pavment  or  health  care  operations,  and 
the  final  rule  makes  obtaining  consent 
for  these  purposes  voluntary  for  all 
health  plans  and  for  providers  that  do 
not  have  direct  treatment  relationships 
with  individuals. 

2.  Disclnsurv  History  The  study 
assumes  that  providers,  health  plans, 
and  clearinghouses  would  have  to  track 
all  disclosures  of  health  information. 
Under  the  NPRM  and  the  final  rule, 
plans,  providers  and  clearinghouses  are 
only  required  to  account  for  disclosures 
that  are  not  for  treatment,  payment,  and 
health  care  operations,  a  small  minority 
of  all  disclosures. 

3.  Inspection.  Copying,  and 
Amendment:  The  study  assumed 
requirements  to  allow  patients  and  their 
subscribers  to  inspect,  copy,  and  amend 
all  information  that  includes  their  name, 
social  security  number  or  other 
identifying  feature  (e.£j  customer  service 
calls,  internal  memorandum,  claim 
runs).  However,  the  study  assumed 
broader  access  than  provided  in  the 
rule,  which  requires  access  only  to 
information  in  records  used  to  make 
decisions  about  individuals,  not  all 
records  with  identifiable  information 

4.  Infrastructure  development:  The 
study  attributed  significant  costs  to 
infrastructure  implementation  of 
(computer  systems,' training,  and  other 


I  (unpliance  costs).  As  explained  below, 
the  (ompliance  requirements  are  much 
less  extensive  than  assumed  in  this 
studv  For  example,  many  providers  and 
plans  will  not  be  required  to  modify 
their  privacv  systems  but  will  only  be 
required  to  document  their  practices 
and  notifv'  patients  of  these  practices, 
and  others  will  be  able  to  purchase  low- 
cost,  off-the-shelf  software  that  will 
facilitate  the  new  requirements.  The 
final  regulation  will  not  require  massive 
capital  expenditures;  we  assumed, 
based  on  our  consultants'  work,  that 
providers  will  rely  on  low-cost 
incremental  adjustments  initially,  and 
as  their  technology  becomes  outdated, 
thev  will  replace  it  with  new  systems 
that  incorporate  the  HIPAA  standard 
requirements 

Although  many  of  the  policy 
assumptions  in  the  study  are 
fundamentally  different  than  those  in 
the  proposed  or  final  regulatit)n.  the 
study  did  provide  some  assistance  to  the 
Department  in  preparing  its  final 
analysis  The  Department  compared 
data.  methodol()gi(!S  and  model 
assumpticms.  which  helped  us  think 
more  critically  about  our  own  analysis 
and  enhanced  the  quality  of  our  final 
work. 

Comment:  One  commenter  submitted 
a  detailed  analysis  of  the  NPRM 
Regulatory  Impact  Analysis  and 
concluded  that  it  might  cost  over  S64 
billion  over  5  years.  This  analysis 
provided  an  interesting  framework  for 
analyzing  the  provision  for  the  rule. 
More  precisely,  the  analysis  generally 
attempted  to  identify  the  number  of 
entities  would  be  required  to  comply 
with  each  of  the  significant  provision  of 
the  proposed  rule,  then  estimated  the 
numbers  of  hours  required  to  comply 
per  entitv.  and  finally,  estimated  an 
hourlv  wage. 

Response:  HHS  adopted  this  general 
structure  for  the  final  RJA  because  it 
provided  a  better  framework  for  analysis 
than  what  the  Department  had  done  in 
the  .NIPRM,  However.  HHS  did  not  agree 
with  many  of  the  specific  assumptions 
used  bv  in  this  analysis,  for  several 
reasons  First,  in  some  instances  the 
assumptions  were  no  longer  relevant 
because  the  requirements  of  the  NPRM 
were  altered  in  the  final  rule.  For  other 
assumptions,  HHS  found  more 
appropriate  data  sources  for  the  number 
of  covered  entities,  wages  rates  and 
trend  rates  or  other  factors  affecting 
costs.  In  addition,  HHS  believes  that  in 
a  few  instances,  this  analysis  over- 
estimated what  is  required  of  covered 
entities  to  comply.  Based  on  public 
comments  and  its  own  factfinding,  the 
Department  believes  many  of  its 
assumptions  used  in  the  final  analysis 


more  accurately  reflect  what  is  likely  to 
be  the  real  cost  of  the  regulation, 

IV.  Final  Regulatory  Impact  Analysis 

5  U.S.C.  804(2)  (as  added  bv  section 
251  of  Pub.  L.  104-21),  specifies  that  a 
"major  rule"  is  any  rule  that  the  Office 
of  Management  and  Budget  finds  is 
likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
Si 00  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions:  or 

•  Significant  adverse  effects  in 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  The  impact  of  this  final 
rule  will  be  over  Si  billion  in  the  first 
year  of  implementation.  Therefore,  this 
rule  is  a  major  rule  as  defined  in  5 
U.S.C.  804(2). 

E.xecutive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts: 
and  equity).  According  to  Executive 
Order  12866,  a  regulatory  action  is 
"significant"  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  more 
adversely  affecting  in  a  material  way  a 
sector  of  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  The  purpose  of  the  regulatory 
impact  analysis  is  to  assist  decision- 
makers in  understanding  the  potential 
ramifications  of  a  regulation  as  it  is 
being  developed.  The  analysis  is  also 
intended  to  assist  the  public  in 
understanding  the  general  economic 
ramifications  of  a  regulation,  both  in  the 
aggregate  as  well  as  the  major  policy 
areas  of  a  regulation  and  how  they  are 
likely  to  affect  the  major  industries  or 
sectors  of  the  economy  covered  by  it. 

In  accordance  with  the  Small 
Business  Regulator\'  Enforcement  and 
Fairness  Act  (Pub.  L.  104-121).  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this  rule  is 
a  major  rule  for  the  purpose  of 
congressional  review. 

The  proposal  for  the  privacy 
regulation  included  a  preliminary 
regulatory  impact  analysis  (RIA)  which 
estimated  the  cost  of  the  rule  at  S3. 8 
billion  over  five  years.  The  preliminary 
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analysis  also  noted  that  a  number  of 
significant  areas  were  not  included  in 
the  estimate  due  to  inadequate 
information.  The  proposal  solicited 
public  comment  on  these  and  all  other 
aspects  of  the  analysis.  In  this  preamble, 
the  Department  has  summarized  the 
public  comments  pertinent  to  the  cost 
analysis  and  its  response  to  them. 
However,  because  of  the  extensive 
policy  changes  incorporated  in  the  final 
regulation,  additional  data  collected 
from  the  public  comments  and  the 
Department's  fact-finding,  and  changes 
in  the  methodology  underlying  the 
estimates,  the  Department  is  setting 
forth  in  this  section  a  more  complete 
explanation  of  its  revised  estimates  and 
how  they  were  obtained.  This  will 
facilitate  a  better  understanding  by  the 
public  of  how  the  estimates  were 
developed  and  provide  more  insight 
into  how  the  Department  believes  the 
regulation  will  ultimately  affect  the 
health  care  sector. 

The  impact  analysis  measures  the 
effect  of  the  regulation  on  current 
practices.  In  the  case  of  privacy,  as 
discussed  in  the  preamble,  there  already 
exists  considerable,  though  quite  varied, 
efforts  to  protect  the  confidentiality  of 
medical  information.  The  RIA  is 
measuring  the  change  in  these  current 
practices  and  the  cost  of  new  and 
additional  responsibilities  that  are 
required  to  conform  to  the  new 
regulation. 

To  achieve  a  reasonable  level  of 
privacy  protection,  the  Department 
defined  three  objectives  for  the  final 
rule:  (1)  To  establish  national  baseline 
standards,  implementation 
specifications,  and  requirements  for 
health  information  privacy  protection. 
(2)  to  protect  the  privacy  of  individually 
identifiable  health  information 
maintained  or  transmitted  by  covered 
entities,  and  (3)  to  protect  the  privacy  of 
all  individually  identifiable  health 
information  within  covered  entities, 
regardless  of  its  form. 

Establishing  minimum  standards, 
implementation  specifications,  and 
requirements  for  health  information 
privacy  protection  creates  a  level 
baseline  of  privacy  protection  for 
patients  across  states.  The  Health 
Privacy  Project's  report.  The  State  of 
Health  Privacy:  An  Uneven  Terrain  ^ ' 
makes  it  clear  that  under  the  current 
system  of  state  laws,  privacy  protection 
is  extremely  variable.  The  Department's 
statutory  authority  under  HIPAA  which 
allows  the  privacy  regulation  to  preempt 
any  state  law  if  such  law  is  contrary  to 
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and  not  more  stringent  than  privacy 
protection  pursuant  to  this  regulation. 
This  sets  a  floor,  but  permits  a  state  to 
create  laws  that  are  more  protective  of 
privacy.  We  discuss  preemption  in 
greater  detail  in  other  parts  of  the 
preamble. 

The  second  objective  is  to  establish  a 
uniform  base  of  privacy  protection  for 
individually  identifiable  health 
information  maintained  or  transmitted 
by  covered  entities.  HIPAA  restricts  the 
type  of  entities  coverad  by  the  rule  to 
three  broad  categories:  health  care 
providers  that  transmit  health 
information  in  HIPAA  standard 
transactions,  health  plans,  and  health 
care  clearinghouses.  However,  there  are 
similar  public  and  private  entities  that 
are  not  within  the  Department's 
authority  to  regulate  under  HIPAA.  For 
example,  life  insurance  companies  are 
not  covered  by  this  rule  but  may  have 
access  to  a  large  amount  of  individually 
identifiable  health  information. 

The  third  objective  is  to  protect  the 
privacy  of  all  individually  identifiable 
hedth  information  held  by  covered 
entities,  including  their  business 
associates.  Health  information  is 
currently  stored  and  transmitted  in 
multiple  forms,  including  electronic, 
paper,  and  oral  forms.  To  provide 
consistent  protection  to  information, 
and  to  avoid  requiring  covered  entities 
from  distinguishing  between  health 
information  that  has  been  transmitted  or 
maintained  electronically  and  that 
which  has  not,  this  rule  covers  all 
individually  identifiable  health 
information  in  any  form  maintained  or 
transmitted  by  a  covered  entity. 

For  purposes  of  this  cost  analysis,  the 
Department  has  assumed  all  health  care 
providers  will  be  affected  by  the  rule. 
This  results  in  an  overestimation  of 
costs  because  there  are  providers  that  do 
not  engage  in  any  HIPAA  standard 
transactions,  and  therefore,  are  not 
affected.  The  Department  could  not 
obtain  any  reliable  data  on  the  number 
of  such  providers,  but  the  available  data 
suggest  that  there  are  ver\'  few  such 
entities,  and  given  the  expected  increase 
in  all  forms  of  electronic  health  care  in 
the  coming  decade,  the  number  of 
paper-only  providers  is  likely  to 
decrease. 

A.  Relationship  of  This  Analysis  to 
Analyses  in  Other  HIPAA  Regulations 

Congress  has  recognized  that  privacy 
standards,  implementation 
specifications  and  requirements  must 
accompany  the  electronic  data 
interchange  standards,  implementation 
specifications  and  requirements  because 
the  increased  ease  of  transmitting  and 
sharing  individually  identifiable  health 


information  will  result  in  an  increase  in 
concern  regarding  privacy  and 
confidentiality  of  such  information.  The 
bulk  of  the  first  Administrative 
Simplification  section  that  was  debated 
on  the  floor  of  the  Senate  in  1994  (as 
part  of  the  Health  Security  Act)  was 
made  up  of  privacy  provisions.  The 
requirement  for  the  issuance  of 
concomitant  privacy  measures  remained 
a  part  of  the  HIPAA  bill  passed  by  the 
House  of  Representatives  in  1996,  but 
the  requirement  for  privacy  measures 
was  removed  in  conference.  Instead, 
Congress  added  section  264  to  Title  II  of 
HIPAA.  which  directs  the  Secretary  to 
develop  and  submit  to  Congress 
recommendations  addressing  at  least  the 
following: 

(1)  The  rights  that  an  individual  who 
is  a  subject  of  individually  identifiable 
health  information  should  have. 

(2)  The  procedures  that  should  be 
established  for  the  exercise  of  such 
rights. 

(3)  The  uses  and  disclosures  of  such 
information  that  should  be  authorized 
or  required.  The  Secretary's 
Recommendations  were  submitted  to 
Congress  on  September  11,  1997.  and 
are  summarized  below.  Section 
264(c)(1)  of  HIPAA  provides  that:  If 
legislation  governing  standards  with 
respect  to  the  privacv  of  individually 
identifiable  health  information 
transmitted  in  connection  with  the 
transactions  described  in  section 
1173(a)  of  the  Social  Security  Act  (as 
added  by  section  262)  is  not  enacted  by 
(August  21,  1999),  the  .Secretary  of 
Health  and  Human  Services  shall 
promulgate  final  regulations  containing 
such  standards  not  later  than  (February 
21.  2000).  Such  regulations  shall 
address  at  least  the  subjects  described  in 
subsection  (regarding 
recommendations). 

Because  the  Congress  did  not  enact 
legislation  governing  standards  with 
respect  to  the  privacy  of  individually 
identifiable  health  information  prior  to 
August  21,  1999,  the  Department  has,  in 
accordance  with  this  statutory  mandate, 
developed  final  rules  setting  forth 
standards  to  protect  the  privacy  of  such 
information. 

Title  II  of  the  Health  Insurance 
Portability  and  AccountabiUty  Act 
(HIPAA)  also  provides  a  statutory 
framework  for  the  promulgation  of  other 
administrative  simplification 
regulations.  On  August  17,  2000.  the 
Transactions  Rule  was  published. 
Proposals  for  health  care  provider 
identifier  (May  1998).  employer 
identifier  (June  1998).  and  security  and 
electronic  signature  standards  (August 
1998)  have  also  been  published.  These 
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regulations  are  expected  to  be  made 
final  in  the  foreseeable  future. 

HIPAA  states  that,  "any  standard 
adopted  under  this  part  shall  be 
consistent  with  the  objective  of  reducing 
the  administrative  costs  of  providing 
and  paying  for  health  care."  (Section 
1172  (b)).  This  provision  refers  to  the 
administrative  simplification 
regulations  in  their  totalitv.  including 
this  rule  regarding  privacy  standards. 
The  savings  and  costs  generated  by  the 
various  standards  should  result  in  a  net 
sa\  ings  to  the  health  care  system.  The 
Transactions  Rule  shows  a  net  savings 
of  S29.9  billion  over  ten  years  (2002- 
201 1 ),  or  a  net  present  value  savings  of 
S19  billion.  This  estimate  does  not 
include  the  growth  in  "e-health"  and 
'e-commerce"  that  may  be  spurred  bv 
the  adoption  of  uniform  codes  and 
>tandards. 

This  final  Privacy  Rule  is  estimateci  to 
produce  net  costs  of  S18.0  billion,  with 
net  present  value  costs  of  Si  1.8  billion 
(200J  dollars)  over  ten  vears  (2003- 
2012).  This  estimate  is  based  on  some 
costs  already  having  been  incurred  due 
to  the  requirements  of  the  Transaction> 
Rule,  which  included  an  estimate  of  a 
net  savings  to  the  health  care  system  of 
S29  9  billion  over  ten  years  (2002 
dollars)  and  a  net  present  value  of  S19  ! 
billion  The  Department  expects  that  thf 
sa\  ings  and  costs  generated  bv  all 
administrative  simplification  standards 
should  result  in  a  net  savings  to  the 
health  care  system. 

B  Sum  man.-  of  Costs  and  Benefits 

Measuring  both  the  economic  costs 
and  benefits  of  health  information 
privacy  is  difficult  Traditionally, 
privacy  has  been  addressed  bv  state 
laws,  contracts,  and  professional 
practices  and  guidelines.  Moreover, 
these  practices  have  been  evolving  as 
computers  have  dramatically  increased 
the  potential  use  of  medic.il  data;  the 
scope  and  form  of  health  information  is 
likely  to  be  very  different  ten  years  from 
now  than  it  is  todav.  This  final 
regulation  is  both  altering  current  health 
information  privacy  practice  and 
shaping  its  evolution  as  electronic  uses 
expand. 

To  estimate  costs,  the  Department 
used  information  from  published 
studies,  trade  groups  and  associations, 
public  comments  to  the  proposed 
regulation,  and  fact-finding  by  staff  The 
analvsis  focused  on  the  major  policy 


areas  in  the  regulation  that  would  result 
in  significant  costs.  Given  the  vast  array 
of  institutions  affected  by  this  regulation 
and  the  considerable  variation  in 
practices,  the  Department  sought  to 
identify  the  "tvpical"  c:urrent  practice 
for  each  of  the  major  policv  areas  and 
estimate  the  cost  of  change  resulting 
from  the  regulation.  Because  of  the 
paucity  of  data  and  incomplete 
information  on  current  practices,  the 
Department  has  consistently  made 
conservative  assumptions  (that  is.  given 
uncertainty,  we  have  made  assumptions 
that,  if  incorrect,  are  more  likely  to 
overstate  rather  than  understate  the  true 
cost). 

Benefits  are  difficult  to  measure 
because  people  conceive  of  privacy 
primarily  as  a  right,  not  as  a  commodity. 
P'urthermore,  a  wuh'  gap  appears  to 
exist  between  what  people  perceive  to 
be  the  level  of  privacy  afforded  health 
information  about  them  and  what 
ac  tuallv  occurs  with  the  use  of  such 
information  todav  Arguably,  the  "cost" 
of  the  privacy  regulation  is  the  amount 
necessary  to  bring  health  information 
pri\  a(  V  to  these  perceived  levels. 

Thehenefits  of  enhanced  privacy 
protections  for  individually  identifiable 
health  information  are  significant,  even 
though  the\-  are  hard  to  quantify.  The 
Department  soIk  ited  ( omrnents  on  this 
i>sue.  but  no  (  ommenters  offered  a 
better  alternative.  Therefore,  the 
Department  is  essentially  reiterating  the 
analvsis  it  offered  in  the  proposed 
Priva(  V  Rule  The  illustrative  examples 
set  forth  below,  using  existing  data  on 
mental  health,  cancer  screening,  and 
HIV'AID.S  patients,  suggest  the  level  of 
econoniK  and  health  benefits  that  might 
accrue  to  indiv  idiials  and  society. 
Moreover,  the  benefits  of  improved 
privacy  protection  are  likely  to  increase 
HI  the  future  as  patients  gain  trust  in 
health  (are  practitioners'  ability  to 
maintain  the  confidentiality  of  their 
health  information. 

The  estimated  cost  of  (.ompliance 
with  the  final  rule  is  .S17.B  billion  over 
the  ten  year  period,  2003-2012,  *■•  This 
includes  the  cost  of  all  the  major 
requirements  for  the  rule,  including 


costs  to  federal,  state  and  local 
governments.  The  net  present  value  of 
the  final  rule,  applying  a  11.2  percent 
discount  rate  's.  is  $11,8  billion,"* 

The  first  year  estimate  is  S3, 2  billion 
(this  includes  expenditures  that  may  be 
incurred  before  the  effective  date  in 
2003).  This  represents  about  0.23 
percent  of  projected  national  health 
expenditures  for  2003,'^  By  2008.  seven 
years  after  the  rule's  effective  date,  the 
rule  is  estimated  to  cost  0,07  percent  of 
projected  national  health  expenditures. 

The  largest  cost  items  are  the 
requirement  to  have  a  privacy  official, 
S5,9  billion  over  ten  years,  and  the 
requirement  that  disclosures  of 
protected  health  information  only 
involve  the  minimum  amount 
necessary.  S5.8  billion  over  ten  years 
(see  Table  1).  These  costs  reflect  the 
change  that  affected  organizations  will 
have  to  undertake  to  implement  and 
maintain  compliance  with  the 
requirements  of  the  rule  and  achieve 
enhanced  privacy  of  protected  health 
information. 


'^  The  propo.sed  privacy  ruli-  pruvidpd  an 
estimate  for  a  five-vpar  period  However,  the 
Trdnsactions  Rule  provided  a  cost  estimate  for  a  ten 
vear  period.  The  decision  was  made  to  provide  the 
final  privacy  estimates  iu  a  ten  year  period  so  that 
it  would  be  possible  to  compare  the  costs  and 
benefits  of  the  two  regulations. 


'    Thib  bdSfd  on  a  sevrii  pfrcent  rral  disci mnt 
nitp  pvpl.iincci  in  OMB  Ciri  ular  .^-94.  .ind  d 
prnjef  ted  4  2  percent  iiitLitiim  rate  pni)e(  ted  ii\er 
the  ten-year  period  co\ere(i  by  this  Hnal\si.s 

"'The  regulaliiry  impact  analvsis  in  the 
Transactions  Rule  showed  a  net  savinss  of  S2'3.>? 
billion  (net  present  value  nf  SlM.l  billion  in  2002 
dollars).  The  cost  estimates  included  all  elei  trnnic 
systems  1  hanges  that  would  be  necessitated  b\  the 
HIP.A.^  administrative  standards  (e  g  .  securitv. 
safeguards,  and  electronic  signatures:  eligihilitv  for 
a  health  plan;  and  remittance  advice  and  pavment 
claim  stalusl.  except  privacv-  At  the  li.nif  the 
Transactions  Rule  was  developed,  the  iii(lustr\ 
provided  estimates  for  the  svstems  c  hanges  in  the 
aggregate.  Tlie  industry  argued  that  affected  parties 
wnuld  seek  to  make  all  electrcmic  c  hanges  in  one 
effort  beoiiise  that  approach  would  be  the  most 
cost-efficient.  The  IDeparlnienl  agreed,  and 
therefore,  it  "bundled"  all  the  svstem  change  cost 
in  the  rransai:tions  Rule  estimate,  frivac  \  was  not 
inclucied  because  at  the  time  the  Department  had 
not  made  a  decision  to  develop  a  pri\  ai  v  rule.  As 
the  Department  develops  other  HII'.'\.-\ 
administrative  simplifKalion  standards,  there  mav 
be  additional  costs  and  savings  due  to  the  ikjii- 
electronic  c  omponents  of  those  regulations,  and 
the\  will  be  identified  in  regiilalorv  impact  analyses 
that  ac  conipan\  those  regulations.  The  Department 
aiitu.ipales  thai  sue  h  c  osts  and  savings  will  be 
rtUaluely  small  coitipared  to  the  privacv  and 
Transactions  rules.  The  Department  anticipates  that 
the  net  economic  impact  of  the  rules  will  be  a  net 
savings  to  the  health  care  svslem 

''Health  spending  projections  from  Witional 
Health  E,xpenrf/(i;re  Proii'vtion^  imH-2(H)fi  (lanuary 
20001,  Health  Cjre  Financing  .administration. 
(Jffice  of  the  .Actuary.  <http:    hcfa.hh^  gov  stats/ 
nhe-proj/>. 
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Table  1  .—The  Cost  of  Complying  With  the  Proposed  Privacy  Regulation 

[In  dollars] 


Provision 


Itiitial  or  first 

year  cost 

(2003. 

Smillion) 


Average  an- 
nual cost 
(Smillion. 

years  2-10) 


Ten  year 

cost  (2003- 

2012) 

(Smillion) 


Policy  Development  

Minimum  Necessary  

Privacy  Officials  

Disclosure  Tracking/History  

Business  Associates 

Notice  Distribution 

Consent 

Inspection/Copying  

Amendment _ 

Requirements  on  Research 

Training  

De-Identification  of  Information 

Employers  with  Insured  Group  Health  Plans 
Internal  Complaints 


Total  ■ 


Net  Present  Value 


597.7 

0 

597  7 

926.2 

536  7 

5  756  7 

7232 

575.8 

5,9058 

261  5 

95.9 

1  125  1 

299  7 

55.6 

800  3 

50.8 

37.8 

391  0 

1661 

6.8 

227.5 

1.3 

1.7 

16.8 

5.0 

8.2 

78.8 

40,2 

60.5 

584  8 

287  1 

50.0 

7372 

124  2 

1170 

1  177  4 

52.4 

0 

52.4 

6.6 

10.7 

103.2 

3.242,0 

1.556  9 

17.554.7 

3.2420 

9178 

11.801  8 

'  Note:  Numbers  may  not  add  due  to  rounding. 


I 

C.  Need  for  the  Final  Rule 

The  need  for  a  national  health 
information  privacy  framework  is 
described  in  detail  in  Section  I  of  the 
preamble  above.  In  short,  privacy  is  a 
necessary  foundation  for  delivery  of 
high  quality  health  care — the  entire 
health  care  system  is  built  upon  the 
willingness  of  individuals  to  share  the 
most  intimate  details  of  their  lives  with 
their  health  care  providers.  At  the  same 
time,  there  is  increasing  public  concern 
about  loss  of  privacy  generally,  and 
health  privacy  in  particular.  The 
growing  use  of  interconnected 
electronic  media  for  business  and 
personal  activities,  our  increasing 
ability  to  know  an  individual's  genetic 
make-up,  and  the  increasing  complexity 
of  the  health  care  system  each  bring  the 
potential  for  tremendous  benefits  to 
individuals  and  society,  but  each  also 
brings  new  potential  for  invasions  of  our 
privacy- 
Concerns  about  the  lack  of  attention 
to  information  privacy  in  the  health  care 
industry'  are  not  merely  theoretical. 
Section  I  of  the  preamble,  above,  lists 
numerous  examples  of  the  kinds  of 
deliberate  or  accidental  privacy 
violations  that  call  for  a  national  legal 
framework  of  health  privacy 
protections.  Disclosure  of  health 
information  about  an  individual  can 
have  significant  implications  well 
beyond  the  physical  health  of  that 
person,  including  the  loss  of  a  job, 
alienation  of  family  and  fi-iends,  the  loss 
of  health  insurance,  and  public 
humiliation.  The  answer  to  these 
concerns  is  not  for  consumers  to 


withdraw  from  the  health  care  system. 
but  for  society  to  establish  a  clear 
national  legal  framework  for  privacy. 

This  section  adds  to  the  discussion  in 
Section  I,  above,  a  discussion  of  the 
market  failures  inherent  in  the  current 
system  which  create  additional  and 
compelling  reasons  to  establish  national 
health  information  privacy  standards. 
Market  failures  will  arise  to  the  extent 
that  privacy  is  less  well  protected  than 
the  parties  would  have  agreed  to.  if  they 
were  fully  informed  and  had  the  ability 
to  monitor  and  enforce  contracts.  The 
chief  market  failures  with  respect  to 
privacy  of  health  information  concern 
information,  negotiation,  and 
enforcement  costs  between  the  entity 
and  the  individual.  The  information 
costs  arise  because  of  the  information 
asymmetr\-  between  the  company  and 
the  patient — the  company  typically 
knows  far  more  than  the  patient  about 
how  the  protected  health  information 
will  be  used  by  that  company.  A  health 
care  provider  or  plan,  for  instance, 
knows  many  details  about  how 
protected  health  information  may  be 
generated,  combined  with  other 
databases,  or  sold  to  third  parties. 

Absent  this  regulation,  patients  face  at 
least  two  layers  of  cost  in  learning  about 
how  their  information  is  used.  First,  as 
with  many  aspects  of  health  care, 
patients  face  the  challenge  of  trying  to 
understand  technical  medical 
terminology  and  practices.  A  patient 
generally  will  have  difficulty 
understanding  medical  records  and  the 
implications  of  transferring  health 
information  about  them  to  a  third  party. 
Second,  in  the  absence  of  consistent 


national  rules,  patients  may  face 
significant  costs  in  tr^'ing  to  learn  and 
understand  the  nature  of  a  company's 
privacy  policies. 

The  costs  of  learning  about 
companies'  policies  are  magnified  by 
the  difficulty  patients  face  in  detecting 
whether  companies,  in  fact,  are 
complying  with  those  policies.  Patients 
might  tn,'  to  adopt  strategies  for 
monitoring  whether  companies  have 
complied  with  their  announced 
policies.  These  sorts  of  str.itegies, 
however,  are  both  costly  (in  time  and 
effort)  and  likely  to  be  ineffective.  In 
addition,  modern  health  care  often 
requires  protected  health  information  to 
fiow  legitimately  among  multiple 
entities  for  purposes  of  treatment, 
payment,  health  care  operations,  and 
other  neces.sary  uses.  Even  if  the  patient 
could  identif\-  the  provider  whose  data 
ultimately  leaked,  the  patient  could  not 
easily  tell  which  of  those  multiple 
entities  had  impermissibly  transferred 
her  information.  Therefore,  the  cost  and 
ineffectiveness  of  monitoring  leads  to 
less  than  optimal  protection  of 
indiyidually  identifiable  health 
information. 

The  incentives  facing  a  company  that 
acquires  individually  identifiable  health 
information  also  discourage  privacy 
protection.  A  company  gains  the  full 
benefit  of  using  such  information, 
including  its  own  marketing  efforts  or 
its  ability  to  sell  the  information  to  third 
parties,  "rhe  company,  however,  does 
not  suffer  the  losses  from  disclosure  of 
protected  health  information;  the 
patient  does.  Because  of  imperfect 
monitoring,  customers  often  will  not 
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learn  of,  and  thus  not  be  able  to  take 
efficient  action  to  prevent  uses  or 
disclosures  of  sensitive  information. 
Because  the  company  internalizes  the 
gains  from  using  the  information,  but 
does  not  bear  a  significant  share,  if  any. 
of  the  cost  to  patients  (in  terms  of  lost 
privacy),  it  will  have  a  systematic 
incentive  to  over-use  individually 
identifiable  health  information.  In 
market  failure  terms,  companies  will 
have  an  incentive  to  use  individually 
identifiable  health  information  where 
the  patient  would  not  have  freely  agreed 
to  such  use. 

These  difficulties  are  exacerbated  by 
the  third-party  nature  of  many  health 
insurance  and  payment  systems.  Even 
where  individuals  would  wish  to 
bargain  for  privacy,  they  may  lack  the 
legal  standing  to  do  so.  For  instance, 
employers  often  negotiate  the  terms  of 
health  plans  with  insurers.  The 
employee  may  have  no  voice  in  the 
privacy  or  other  terms  of  the  plan, 
facing  a  take-it-or-leave-it  choice  of 
whether  to  be  covered  by  insurance.  The 
current  system  leads  to  significant 
market  failures  in  bargaining  privacv 
protection.  Many  privacy-protective 
agreements  that  patients  would  wish  to 
make,  absent  barriers  to  bargaining,  will 
not  be  reached. 

The  economic  arguments  become 
more  compelling  as  the  medical  system 
shifts  from  predominantly  paper  to 
predominantly  electronic  records.  Rapid 
changes  in  information  technology 
should  result  in  increased  market 
failures  in  the  markets  for  individudilv 
identifiable  health  information. 
Improvements  in  computers  and 
networking  mean  that  the  costs  of 
gathering,  analyzing,  and  disseminating 
electronic  data  are  plunging.  Market 
forces  are  leading  manv  health  care 
providers  and  health  plans  to  shift  from 
paper  to  electronic  records,  due  both  to 
lower  cost  and  the  increased 
functionality  provided  bv  having 
information  in  electronic  form.  These 
market  changes  will  be  accelerated  bv 
the  administrative  simplification 
implemented  by  the  other  regulations 
promulgatpd  under  HIPAA.  A  chief  goal 
of  administrative  simplification,  in  fact, 
is  to  create  a  more  efficient  flow  of 
medical  information,  where  appropriate. 
This  privacy  regulation  is  an  integral 
part  of  the  overall  effort  of 
administrative  simplification;  it  creates 
a  framework  for  more  efficient  flows  for 
certain  purposes,  including  treatment 
and  payment,  while  restricting  flows  in 
other  circumstances  except  where 
appropriate  institutional  safeguards 
exist. 

If  the  medical  system  shifts 
predominantly  to  electronic  records  in 


the  near  future,  accompanying  privacy 
rules  will  become  more  critical  to 
prevent  unanticipated,  inappropriate,  or 
unnecessary  uses  or  disclosures  of 
individually  identifiable  health 
information  without  patient  consent  and 
without  effective  institutional  controls 
against  further  dissemination.  In  terms 
of  the  market  failure,  it  will  become 
more  difficult  for  patients  to  know  how 
their  health  provider  or  health  plan  is 
using  health  information  about  them.  It 
will  become  more  difficult  to  monitor 
the  subsequent  flows  of  individually 
identifiable  health  information,  as  the 
number  of  electronic  flows  and  possible 
points  of  leakage  both  increase. 
Similarly,  the  costs  and  difficulties  of 
bargaining  to  get  the  patients'  desired 
level  of  use  will  likely  rise  due  to  the 
greater  number  and  types  of  entities  that 
receive  protected  health  information. 

As  the  benefits  sec:tion,  below, 
discusses  in  more  detail,  the  protection 
of  privacy  and  correcting  the  market 
failure  also  have  practical  implications. 
Where  patients  are  ctmcerned  about  lack 
of  privacy  protections,  they  might  fail  to 
get  medical  treatment  that  thev  would 
otherwise  seek.  This  failure  to  get 
treatment  mav  be  especially  likely  for 
certain  conditions,  including  mental 
health,  and  HIV.  Similarly,  patients  who 
are  concerned  about  lack  of  privacy 
protections  may  report  health 
information  inaccurately  to  their 
providers  when  they  do  seek  treatment. 
For  instance,  they  might  decide  not  to 
mention  that  they  are  taking 
prescription  drugs  that  indicate  that 
they  have  an  embarrassing  condition. 
These  inaccurate  reports  may  lead  to 
inis-diagnosis  and  less-than-optimal 
treatment,  including  inappropriate 
additional  medications.  In  short,  the 
lack  of  privacy  safeguards  can  lead  to 
efficiency  losses  in  the  form  of  forgone 
or  inappropriate  treatment. 

In  summarizing  the  economic 
arguments  supporting  the  need  for  this 
regulation,  the  discussion  here  has 
emphasized  the  market  failures  that  will 
be  addressed  by  this  regulation.  These 
arguments  become  considerably 
stronger  with  the  shift  from 
predominantly  paper  to  predominantly 
electronic  records.  As  discussed  in  the 
benefits  section  below,  the  proposed 
privacy  protections  may  prevent  or 
reduce  the  risk  of  unfair  treatment  or 
discrimination  against  vulnerable 
categories  of  persons,  such  as  those  who 
are  HIV  positive,  and  thereby,  foster 
better  health.  The  proposed  regulation 
may  also  help  educate  providers,  health 
plans,  and  the  general  public  about  how 
protected  health  information  is  used. 
This  education,  in  turn,  mav  lead  to 


better  information  practices  in  the 
future. 

D  Baseline  Privacy  Protections 

An  analysis  of  the  costs  and  benefits 
of  the  regulation  requires  a  baseline 
from  which  to  measure  the  regulation's 
effects.  For  some  regulations,  the 
baseline  is  relatively  straightforward. 
For  instance,  an  industry  might  widely 
use  a  particular  technology,  but  a  new 
regulation  may  require  a  different 
technology,  which  would  not  otherwise 
have  been  adopted  by  the  industry.  In 
this  example,  the  old  and  widely  used 
technology  provides  the  baseline  for 
measuring  the  effects  of  the  regulation. 
The  costs  and  the  benefits  are  the 
difference  betw^een  keeping  the  old 
technology  and  implementing  the  new 
technologv. 

Where  the  underlying  technology  and 
industry  practices  are  rapidly  changing, 
however,  it  can  be  far  more  difficult  to 
determine  the  baseline  and  thereby 
measure  the  costs  and  benefits  of  a 
regulation.  There  is  no  simple  way  to 
know  what  technology  industry  would 
have  chosen  to  introduce  if  the 
regulation  had  never  existed,  nor  how 
industry  practices  would  have  evolved. 

Today,  the  entities  covered  by  the 
HIPAA  privacy  regulation  are  in  the 
midst  of  a  shift  from  primarilv  paper 
records  to  electronic  records.  As 
covered  entities  spend  significant 
resources  on  hardware,  software,  and 
other  information  technology  costs, 
questions  arise  about  which  of  these 
costs  are  fairly  attributable  to  the 
privacy  regulations  as  opposed  to  costs 
that  would  have  been  expended  even  in 
the  absence  of  the  regulations.  Industry- 
practices  generally  are  rapidly  evolving, 
as  described  in  more  detail  in  Part  I  of 
this  preamble.  New  technological  or 
other  measure  taken  to  protect  privacv 
are  in  part  attributable  to  the  expected 
expense  of  shifting  to  electronic  medical 
records,  rather  than  being  solelv 
attributable  to  the  new  regulations.  In 
addition,  the  existence  of  privacy  rules 
in  other  sectors  of  the  economy  help  set 
a  norm  for  what  practices  will  be 
considered  good  practices  for  health 
information.  The  level  of  privacy 
protection  that  would  exist  in  the  health 
care  sector,  in  the  absence  of 
regulations,  thus  would  likely  be 
affected  by  regulatory  and  related 
developments  in  other  sectors.  In  short, 
it  is  therefore  difficult  to  project  a  cost 
or  benefits  baseline  for  this  rule. 

The  common  security  practice  of 
using  "firewalls"  illustrates  how  each  of 
the  three  baselines  might  apply.  Under 
the  first  baseline,  the  full  cost  of 
implementing  firewalls  should  be 
included  in  a  Regulatory  Impact 
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Analysis  for  a  rule  that  expects  entities 
to  have  firewalls.  Because  current  law 
has  not  required  firewalls,  a  new  rule 
expecting  this  security  measure  must 
include  the  full  cost  of  creating 
firewalls.  This  approach,  however, 
would  seem  to  overstate  the  cost  of  such 
a  regulation.  Firewalls  would  seem  to  be 
an  integral  part  of  the  decision  to  move 
to  an  on-line,  electronic  system  of 
records.  Firewalls  are  also  being  widely 
deployed  by  users  and  industries  where 
no  binding  security  or  privacy 
regulations  have  been  proposed. 

Under  the  second  baseline,  the 
touchstone  is  the  level  of  risk  of  security 
breaches  for  individually  identifiable 
health  information  under  current 
practices.  There  is  quite  possibly  a 
greater  risk  of  breach  for  an  electronic 
system  of  records,  especially  where 
such  records  are  accessible  globally 
through  the  Internet,  than  for  patient 
records  dispersed  among  various 
doctors'  offices  in  paper  form.  Using  the 
second  baseline,  the  costs  of  firewalls 
for  electronic  systems  should  not  be 
counted  as  a  cost  of  the  regulation 
except  where  firewalls  create  greater 
security  than  existed  under  the 
previous,  paper-based  system. 

Finally,  the  third  baseline  would 
require  an  estimate  of  the  typical  level 
of  firewall  protections  that  covered 
entities  would  adopt  in  the  absence  of 
regulation,  and  include  in  the 
Regulatory  Impact  Analysis  only  the 
costs  that  exceed  what  would  otherwise 
have  been  adopted.  For  this  analysis, 
the  Department  has  generally  assiuned 
that  the  status  quo  would  otherwise 
exist  throughout  the  ten-year  period  (in 
a  few  areas  we  explicitly  discuss  likely 
changes).  We  made  this  decision  for  two 
reasons.  First,  predicting  the  level  of 
change  that  would  otherwise  occur  is 
highly  problematic.  Second,  it  is  a 
"conservative"  assumption — that  is,  any 
error  will  likely  be  an  overstatement  of 
the  true  costs  of  the  regulation. 

Privacy  practices  are  most  often 
shaped  by  professional  organizations 
that  publish  ethical  codes  of  conduct 
and  by  state  law.  On  occasion,  state 
laws  defer  to  professional  conduct 
codes.  At  present,  where  professional 
organizations  and  states  have  developed 
only  limited  guidelines  for  privacy 
practices,  an  entity  may  implement 
privacy  practices  independently. 
However,  it  is  worth  noting  that  changes 
in  privacy  protection  continue  to 
increase  in  various  areas.  For  example, 
European  Union  countries  may  only 
send  individually  identifiable 
information  to  companies,  including 
U.S.  firms,  that  comply  with  their 
privacy  standards,  and  the  growing  use 
of  health  data  in  other  areas  of 


commerce,  such  as  finance  and  general 
commercial  marketing,  have  also 
increased  the  demand  for  privacy  in 
ways  that  were  not  of  concern  in  the 
past. 

1.  Professional  Codes  of  Ethics 

The  Department  examined  statements 
issued  by  five  major  professional 
groups,  one  national  electronic  network 
association  and  a  leading  managed  care 
association. '"  There  are  a  number  of 
common  themes  that  all  the 
organizations  appear  to  subscribe  to: 

•  The  need  to  maintain  and  protect 
an  individual's  health  information; 

•  The  development  of  policies  to 
ensure  the  confidentiality  of 
individually  identifiable  health 
information; 

•  A  restriction  that  only  the 
minimum  necessary  information  should 
be  released  to  accomplish  the  purpose 
for  which  the  information  is  sought. 

Beyond  these  principles,  the  major 
associations  differ  with  respect  to  the 
methods  used  to  protect  individually 
identifiable  health  information.  There  is 
no  common  professional  standard 
across  the  health  care  field  with  respect 
to  the  protection  of  individually 
identifiable  health  information.  One 
criticcil  area  of  difference  is  the  extent  to 
which  professional  organizations  should 
release  individually  identifiable  health 
information.  A  major  mental  health 
association  advocates  the  release  of 
identifiable  patient  information  "  *   *   * 
only  when  de-identified  data  are 
inadequate  for  the  purpose  at  hand."  A 
major  association  of  physicians  counsels 
members  who  use  electronically 
maintained  and  transmitted  data  to 
require  that  they  and  their  patients 
know  in  advance  who  has  access  to 
protected  patient  data,  and  the  purposes 
for  which  the  data  will  be  used.  In 
another  document,  the  association 
advises  physicians  not  to  "sell"  patient 
information  to  data  collection 
companies  without  fully  informing  their 
patients  of  this  practice  and  receiving 
authorization  in  advance  to  release  of 
the  information. 

Only  two  of  the  five  professional 
groups  state  that  patients  have  the  right 


'"  American  Association  of  Health  Plans,  Code  of 
Conduct:  http:H-nv.aahp  or^.:  American  Dental 
Association.  Principles  of  Ethics  and  Professional 
Conduct:  http://H'H'H.ada.org..  .American  Hospital 
Association.  "Disclosure  of  Medic  al  Record 
Information.  "  Management  Advisory:  Information 
Management:  1990.  AH.'\:  Chicago,  IL  :  .\merican 
Medical  Association.  AMA  Policy  Finder— Current 
Opinions  Council  on  Ethical  and  judicial  Affairs: 
several  documents  available  through  the  Policy 
Finder  at  http:H-ww  ama-assn  org.:  American 
Psvchiatric  Association.  ".•KP.^  Outlines  Standards 
Needed  to  Protect  Patients  Medical  Record": 
Release  No.  99-32.  May  27.  1999: 
http .WW  psych. org. 


to  review  their  medical  records.  One 
group  declares  this  as  a  fundamental 
patient  right,  while  the  second 
association  qualifies  its  position  by 
stating  that  the  physician  has  the  final 
word  on  whether  a  patient  has  access  to 
his  or  her  health  information.  This 
association  also  recommends  that  its 
members  respond  to  requests  for  access 
to  patient  information  within  ten  days, 
and  recommends  that  entities  allow  for 
an  appeal  process  when  patients  are 
denied  access.  The  association  further 
recommends  that  when  a  patient 
contests  the  accuracy  of  the  information 
in  his  or  her  record  and  the  entity 
refuses  to  accept  the  patient's  change, 
the  patient's  statement  should  be 
included  as  a  permanent  part  of  the 
patient's  record. 

In  addition,  three  of  the  five 
professional  groups  endorse  the 
maintenance  of  audit  trails  that  can 
track  the  history  of  disclosures  of 
individually  identifiable  health 
information. 

The  one  set  of  standards  that  we 
reviewed  from  a  health  network 
association  advocated  the  protection  of 
individually  identifiable  health 
information  from  disclosure  without 
patient  authorization  and  emphasized 
that  encrypting  information  should  be  a 
principal  means  of  protecting 
individually  identifiable  health 
information.  The  statements  of  a  leading 
managed  care  association,  while 
endorsing  the  general  principles  of 
privacy  protection,  were  vague  on  the 
release  of  information  for  purposes 
other  than  treatment.  The  association 
suggested  allowing  the  use  of  protected 
health  information  without  the  patient's 
authorization  for  what  they  term  "health 
promotion."  It  is  possible  that  the  use  of 
protected  health  information  for  "health 
promotion"  may  be  construed  under  the 
rule  as  part  of  marketing  activities. 

Basea  on  the  review  of  the  leading 
association  standards,  we  believe  that 
the  final  rule  embodies  most  or  all  of  the 
major  principles  expressed  in  the 
standards.  However,  there  are  some 
major  areas  of  difference  between  the 
rule  and  the  professional  standards 
reviewed.  The  final  rule  generally 
provides  stronger,  more  consistent,  and 
more  comprehensive  guarantees  of 
privacy  for  individually  identifiable 
health  information  than  the  professional 
standards.  The  differences  between  the 
rule  and  the  professional  codes  include 
the  individual's  right  of  access  to  health 
information  in  the  covered  entity's 
possession,  relationships  between 
contractors  and  covered  entities,  and  the 
requirement  that  covered  entities  make 
their  privacy  policies  and  practices 
available  to  patients  through  a  notice 
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and  the  ability  to  respond  to  questions 
related  to  the  notice.  Because  the 
regulation  requires  that  (with  a  few- 
exceptions)  patients  have  access  to  their 
protected  health  information  that  a 
covered  entity  possesses,  large  numbers 
of  health  care  providers  may  have  to 
modif\'  their  current  practices  in  order 
to  allow  patient  access,  and  to  establish 
a  review  process  if  they  deny  a  patient 
access.  Also,  none  of  the  privacy 
protection  standards  reviewed  require 
that  health  care  providers  or  health 
plans  prepare  a  formal  statement  of 
privacy  practices  for  patients  (although 
the  major  physician  association  urges 
members  to  inform  patients  about  who 
would  have  access  to  their  protected 
health  information  and  how  their  health 
information  would  be  used)  Only  one 
HM(5  association  explicitly  made 
reference  to  information  released  for 
legitimate  research  purposes.  The 
regulation  allows  for  the  release  of 
protected  health  information  for 
research  purposes  without  an 
individual's  authorization,  but  only  if 
the  research  where  such  authorization  is 
waived  by  an  institutional  research 
board  or  an  equivalent  privacv  board 
This  research  requirement  may  cause 
some  groups  to  revise  their  disclosiu'e 
authorization  standards, 

2.  State  Laws 

The  second  body  of  privacy 
protections  is  found  in  a  comple.x.  and 
often  confusing,  myriad  of  state  laws 
and  requirements.  To  determine 
whether  or  not  the  final  rule  would 
preempt  a  state  law.  first  we  identified 
the  relevant  laws,  and  second,  we 
addressed  whether  state  or  federal  law 
provides  individuals  with  greater 
privacy  protection. 

Identifying  the  Relevant  State 
Statutes:  Health  information  privacy 
provisions  can  be  found  in  laws 
applicable  to  manv  issues  including 
insurance,  worker's  compensation, 
public  health,  birth  and  death  records, 
adoptions,  education,  and  welfare.  In 
many  cases,  state  laws  were  enacted  to 
address  a  specific  situation,  such  as  the 
reporting  of  HIV'/AID,S.  or  medical 
conditions  that  would  impair  a  person's 
ability  to  drive  a  car  For  example. 
Florida  has  over  60  laws  that  apply  to 
protected  health  information.  .According 
to  the  Georgetown  Privacv  Project.'" 
Florida  is  not  unique.  Every  state  has 
laws  and  regulations  covering  some 
aspect  of  medical  information  privacv 
For  the  purpose  of  this  analysis,  we 
simply  acknowledge  the  variation  in 
state  requirements. 


We  recognize  that  c:overed  entities 
will  need  to  learn  the  laws  of  their  states 
in  order  to  comply  with  such  laws  that 
are  not  contrary  to  the  rule,  or  that  are 
contrary-  to  and  more  stringent  than  the 
rule.  This  analysis  should  be  completed 
in  the  context  of  individual  markets; 
therefore,  we  expect  that  professional 
associations  or  individual  businesses 
will  complete  this  task. 

Recognizing  the  limits  of  our  ability  to 
effectively  summarize  state  privacy 
laws,  we  discuss  conclusions  generated 
by  the  Georgetown  University  Privacy 
Projects  report.  The  State  of  Health 
Privacy  An  i'neven  Terrain.  The 
Georgetown  report  is  among  the  most 
comprehensive  examination  of  state 
health  privacy  laws  currently  published, 
although  it  is  not  exhaustive.  The 
report,  which  was  completed  in  |uly 
1999.  is  based  on  a  50-state  survey. 

To  facilitate  discussion,  we  have 
organized  the  analysis  into  two  sections: 
access  to  health  information  and 
disclosure  of  health  information.  Our 
analysis  is  intended  to  suggest  areas 
where  the  final  rule  appears  to  preempt 
various  state  laws;  it  is  not  designed  to 
be  a  definitive  or  wholly  comprehensive 
state-by-state  comparison. 

Access  to  Subiect's  Information:  In 
general,  state  statutes  provide 
individuals  with  some  access  to  medical 
records  about  tht'm.  However,  only  a 
few  states  allow  individuals  access  to 
health  information  held  by  all  their 
health  care  providers  and  health  plans. 
In  1,3  states,  individuals  may  access 
their  hospital  and  health  facility 
records.  Only  13  states  guarantee 
individuals  access  to  their  HMO 
records,  and  16  states  provide 
individuals  access  to  their  medical 
information  when  it  is  held  by  insurers. 
Seven  states  have  no  statutory  right  of 
patient  access;  three  states  and  the 
District  of  Columbia  have  laws  that  only 
assure  individuals'  right  to  access  their 
mental  health  records.  Only  one  state 
permits  individuals  access  to  records 
about  them  held  by  health  care 
providers,  but  it  excludes  pharmacists 
from  the  definition  of  provider.  Thirteen 
states  grant  individuals  statutory  right  of 
access  to  pharmacy  records. 

The  amount  that  entities  are  allowed 
to  charge  for  copying  of  individuals' 
records  varies  widely  from  state  to  state, 
A  study  conducted  by  the  American 
Health  Information  Management 
Association  ■"'  found  considerable 
variation  in  the  amounts,  structure,  and 


combination  of  fees  for  search  and 
retrieval,  and  the  copying  of  the  record. 

In  35  states,  there  are  laws  or 
regulations  that  set  a  basis  for  charging 
individuals  inspecting  and  copying  fees. 
Charges  vary  not  only  by  state,  but  also 
by  the  purpose  of  the  request  and  the 
facility  holding  the  health  information. 
Also,  charges  vary  by  the  number  of 
pages  and  whether  the  request  is  for  X- 
rays  or  for  standard  medical 
information. 

Of  the  35  states  with  laws  regulating 
inspection  and  copying  charges,  seven 
states  either  do  not  allow  charges  for 
retrieval  of  records  or  require  that  the 
entity  provide  the  first  copy  free  of 
charge.  Some  states  may  prohibit 
hospitals  from  charging  patients  a 
retrieval  and  copying  fee.  but  allow 
clinics  to  do  so.  Many  states  allow  fee 
structures,  while  eleven  states  specify 
only  that  the  record  holder  may  charge 
"reasonable/actual  costs," 

According  to  the  report  by  the 
Georgetown  Privacy  Project,  among 
states  that  do  grant  access  to  patient 
records,  the  most  common  basis  for 
denying  individuals  access  is  concern 
for  the  life  and  safety  of  the  individual 
or  others. 

The  amount  of  time  an  entity  is  given 
to  supply  the  individual  with  his  or  her 
record  varies  widely.  Many  states  allow 
individuals  to  amend  or  correct 
inaccurate  health  information, 
especially  information  held  by  insurers. 
However,  few  states  provide  the  right  to 
insert  a  statement  in  the  record 
challenging  the  covered  entity's 
information  when  the  individual  and 
entity  disagree.''^ 

Disclosure  of  Health  Information: 
State  laws  vary  widely  with  respect  to 
disclosure  of  individually  identifiable 
health  information.  Generally,  states 
have  applied  restrictions  on  the 
disclosure  of  health  information  either 
to  specific  entities  or  for  specific  health 
conditions.  Only  three  state  laws  place 
broad  limits  on  disclosure  of 
individually  identifiable  health 
information  without  regard  for  policies 
and  procedures  developed  by  covered 
entities.  Most  states  require  patient 
authorization  before  an  entity  may 
disclose  health  information  to  certain 
recipients,  but  the  patient  often  does  not 
have  an  opportunity  to  object  to  any 
disclosures.^- 

It  is  also  important  to  point  out  that 
none  of  the  states  appear  to  offer 
individuals  the  right  to  restrict 
disclosure  of  their  health  information 
for  treatment. 


'  'Ibid,(k)l(liiiaii.  p.  6. 


*"•  Praclite  Briefs,  '  lournal  of  AHIMA.  Harry 
Rhodes,  loan  ('..  Larson.  .Association  of  Health 
Information  Outsourcing  Sen  ice.  January  1999. 


*'  Ibid.  Goldman,  p.  20. 
■•'Ibid,  Goldman,  p.  21. 
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State  statutes  often  have  exceptions  to 
requiring  authorization  before 
disclosure.  The  most  common 
exceptions  are  for  purposes  of 
treatment,  payment,  or  auditing  and 
quality  assurance  functions.  Restrictions 
on  re-disclosure  of  individually 
identifiable  health  information  also  vary 
widely  from  state  to  state.  Some  states 
restrict  the  re-disclosure  of  health 
information,  and  others  do  not.  The 
Georgetown  report  cites  state  laws  that 
require  providers  to  adhere  to 
professional  codes  of  conduct  and  ethics 
with  respect  to  disclosure  and  re- 
disclosure  of  protected  health 
information. 

Most  states  have  adopted  specific 
measures  to  provide  additional 
protections  for  health  information 
regarding  certain  sensitive  conditions  or 
illnesses.  The  conditions  and  illnesses 
most  commonly  afforded  added  privacy 
protection  are: 

•  Information  derived  from  genetic 
testing; 

•  Communicable  and  sexually- 
transmitted  diseases; 

•  Mental  health;  and 

•  Abuse,  neglect,  domestic  violence, 
and  sexual  assault. 

Some  states  place  restrictions  on 
releasing  condition-specific  health 
information  for  research  purposes, 
while  others  allow  release  of 
information  for  research  without  the 
patient's  authorization.  States  frequently 
require  that  researchers  studying  genetic 
diseases,  HIV/AIDS,  and  other  sexually 
transmitted  diseases  have  different 
authorization  and  privacy  controls  than 
those  used  for  other  types  of  research. 
Some  states  require  approval  from  an 
IRB  or  agreements  that  the  data  will  be 
destroyed  or  identifiers  removed  at  the 
earliest  possible  time.  Another  approach 
has  been  for  states  to  require  researchers 
to  obtain  sensitive,  identifiable 
information  from  a  state  public  health 
department.  One  state  does  not  allow 
automatic  release  of  protected  health 
information  for  research  purposes 
without  notifying  the  subjects  that  their 
health  information  may  be  used  in 
research  and  allowing  them  an 
opportunity  to  object  to  the  use  of  their 
information.''^ 

Comparing  state  statutes  to  the  final 
rule:  The  variability  of  state  law 
regarding  privacy  of  individually 
identifiabliB  health  information  and  the 
limitations  of  the  applicability  of  many 


■•■T'Medical  records  and  privacy:  Empirical  effects 
of  legislation;  A  memorial  to  Alice  Hersh": 
McGarthy,  Douglas  B:  Shatin,  Deborah:  et  al.  Health 
Senicp  Rpsearch:  April  1,  1999;  No.  I.  Vol.  34:  p. 
417.  The  article  details  the  effects  of  the  Minnesota 
law  conditioning  disclosure  of  protected  health 
information  on  patient  authorization. 


such  laws  demonstrates  the  need  for 
uniformity  and  minimum  standards  for 
privacy  protection.  This  regulation  is 
designed  to  meet  these  goals  while 
allowing  stricter  state  laws  to  be  enacted 
and  remain  effective.  A  comparison  of 
state  privacy  laws  with  the  final 
regulation  highlights  several  of  the 
rule's  key  implications: 

•  No  state  law  requires  covered 
entities  to  make  their  privacy  and  access 
policies  available  to  patients.  Thus,  all 
covered  entities  that  have  direct  contact 
with  patients  will  be  required  by  this 
rule  to  prepare  a  statement  of  their 
privacy  protection  and  access  policies. 
This  necessarily  assumes  that  entities 
have  to  develop  procedures  if  they  do 
not  already  have  them  in  place. 

•  The  rule  will  affect  more  entities 
than  are  covered  or  encompassed  under 
many  state  laws. 

•  Among  the  three  categories  of 
covered  entities,  it  appears  that  health 
plans  will  be  the  most  significantly 
affected  by  the  access  provisions  of  the 
rule.  Based  on  the  Health  Insurance 
Association  of  America  (HIAA)  data-'-', 
there  are  approximately  94.7  million 
non-elderly  persons  with  private  health 
insurance  in  the  35  states  that  do  not 
provide  patients  a  legal  right  to  inspect 
and  copy  their  records. 

•  Under  the  rule,  covered  entities  will 
have  to  obtain  an  individual's 
authorization  before  they  could  use  or 
disclose  their  information  for  purposes 
other  than  treatment,  payment,  and 
health  care  operations — except  in  the 
situations  explicitly  defined  as 
allowable  disclosures  without 
authorization.  Although  the  final  rule 
would  establish  a  generally  uniform 
disclosure  and  re-disclosure 
requirement  for  all  covered  entities,  the 
entities  that  currently  have  the  greatest 
ability  and  economic  incentives  to  use 
and  disclose  protected  health 
information  for  marketing  sendees  to 
both  patients  and  health  care  providers 
without  individual  authorization. 

•  While  the  final  rule  appears  to 
encompass  many  of  the  requirements 
found  in  current  state  laws,  it  also  is 
clear  that  within  state  laws,  there  are 
many  provisions  that  cover  specific 
cases  and  health  conditions.  Certainly, 
in  states  that  have  no  restrictions  on 
disclosure,  the  rule  will  establish  a 
baseline  standard.  But  in  states  that  do 
place  conditions  on  the  disclosure  of 
protected  health  information,  the  rule 
may  place  additional  requirements  on 
covered  entities. 


3,  Other  Federal  Laws 

The  relationship  with  other  federal 
statutes  is  discussed  above  in  the 
preamble. 

E.  Costs 

Covered  entities  will  be  implementing 
the  privacy  final  rules  at  the  same  time 
many  of  the  administrative 
simplification  standards  are  being 
implemented.  As  described  in  the 
overall  impact  analysis  for  the 
Transactions  Rule,  the  data  handling 
change  occurring  due  to  the  other 
HIPAA  standards  will  have  both  costs 
and  benefits.  To  the  extent  the  changes 
required  for  the  privacy  standards, 
implementation  specifications,  and 
requirements  can  be  made  concurrently 
with  the  changes  required  by  the  other 
regulations,  costs  for  the  combined 
implementation  should  be  only 
marginally  higher  than  for  the 
administrative  simplification  standards 
alone.  The  extent  of  this  incremental 
cost  is  uncertain,  in  the  same  w-ay  that 
the  costs  associated  with  each  of  the 
individual  administrative  simplification 
standards  is  uncertain. 

The  costs  associated  with 
implementing  the  requirements  under 
this  Privacy  Rule  will  be  directly  related 
to  the  number  of  affected  entities  and 
the  number  of  affected  transactions  in 
each  entity.  There  are  approximately 
12,200  health  plans  (including  self- 
insured  employer  and  government 
health  plans  that  are  at  least  partially 
self-administered)-*"',  6480  hospitals, 
and  630,000  non-hospital  providers  that 
will  bear  implementation  costs  under 
the  final  rule. 

The  relationship  between  the  HIPAA 
security  cmd  privacy  standards  is 
particularly  relevant.  On  August  17. 
2000,  the  Secretary-  published  a  final 
rule  to  implement  the  HIPAA  standards 
on  electronic  transactions.  That  rule 
adopted  standards  for  eight  electronic 
code  sets  to  be  used  for  those 
transactions.  The  proposed  rule  for 
security  and  electronic  signature 
standards  was  published  on  August  12, 
1998,  That  proposal  specified  the 
security  requirements  for  covered 
entities  that  transmit  and  store 
information  specified  in  Part  C,  Title  II 
of  the  Act,  In  general,  that  proposed  rule 
proposed  administrative  and  technical 
standards  for  protecting  "  *   *   "any 
health  information  pertaining  to  an 
individual  that  is  electronically 


■•■'  Sourx:e  Book  of  Health  Insurance  Data:  1997- 
1998.  Health  Insurance  .-XsstK.iatioi;  of  .America. 
1998.  p.  33. 


•■  -Hpalth  plans."  for  purposes  of  the  regulatory 
impact  and  regulatory  flexibility  analyses,  include 
licensed  insunince  carriers  who  sell  health 
produt  ts;  third  parly  administrators  that  will  have 
to  rompiv  with  the  regulatirm  for  the  benefit  of  the 
plan  sponsor:  and  self-in.sured  health  plans  that  are 
at  least  parliallv  administered  b\  the  plan  sponsor. 
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maintained  or  transmitted."  (63  FR 
4J243).  The  final  Security  Rule  will 
detail  the  svstem  and  administrative 
requirements  that  a  covered  entitv  must 
meet  in  order  to  assure  itself  and  the 
Secretary-  that  health  information  is  safe 
from  destruction  and  tampering  from 
people  without  authorization  for  its 
access. 

By  contrast,  the  Privacy  Rule 
describes  the  requirements  that  govern 
the  circumstances  under  which 
protected  health  information  must  be 
used  or  disclosed  with  and  without 
patient  involvement  and  when  a  patient 
may  have  access  to  his  or  her  protected 
health  information. 

While  the  vast  majority  of  health  care 
entities  are  privately  owned  and 
operated,  we  note  that  federal,  state,  and 
local  government  providers  are  reflected 
in  the  total  costs  as  well  Federal,  state, 
and  locally  funded  hospitals  represent 
approximately  26  percent  of  hospitals  in 
the  United  States.  This  is  a  significant 
portion  of  hospitals,  hut  it  represents  a 
relatively  small  proportion  of  all 
provider  entities.  We  estimated  that  the 
number  of  government  providers  who 
are  employed  at  locations  other  than 
government  hospitals  is  significantly 
smaller  (appro.ximately  two  percent  of 
all  providers).  Weighting  the  relative 
number  of  government  hospital  and 
non-hospital  providers  by  the  revenue 
these  types  of  prtniders  generate,  we 
estimate  that  health  care  services 
provided  directlv  by  government 
entities  represent  3.4  percent  of  total 
health  care  services.  Indian  Health 
Service  and  tribal  facilities  costs  are 
included  in  the  total,  since  the 
adjustments  made  to  the  original  private 
provider  data  to  reflect  federal  providers 
included  them.  In  developing  the  rule, 
the  Department  consulted  with  states, 
representatives  of  the  National  Congress 
of  .\merican  Indians,  representatives  of 
the  National  Indian  Health  Board,  and  a 
representative  of  the  self-governance 
tribes.  During  the  consultation  we 
discussed  issues  regarding  the 
application  of  Title  II  of  HIPAA  to  the 
states  and  tribes. 

The  costs  associated  with  this  final 
rule  involve,  for  each  provision, 
fonsideration  of  both  the  degree  to 
which  covered  entities  must  modify 
their  existing  records  management 
systems  and  privacy  policies  under  the 
final  rule,  and  the  extent  to  which  there 
is  a  change  in  behavior  by  both  patients 
and  the  covered  entities  as  a  result  of 
the  final  rule.  The  following  sections 
examine  these  provisions  as  they  applv 
to  the  various  covered  entities  under  the 
final  rule.  The  major  costs  that  covered 
entities  will  incur  are  one-time  costs 
associated  with  implementation  of  the 


final  ruk'M.  and  imgoing  costs  that  result 
in  Lontinuous  requirements  in  the  final 
rule. 

The  Department  has  quantified  the 
costs  imposed  by  the  final  regulation  to 
the  extent  possible.  The  cost  of  many 
provisions  were  estimated  by  first  using 
data  from  the  ('ensus  Bureau's  Statistics 
of  U.S.  Business  to  identify  the  number 
of  non-hospital  health  care  providers, 
hospitals  and  health  plans.  Then,  using 
the  Census  Bureau's  Current  Population 
Survey  (CP.S)  wage  data  for  the  classes 
of  einplovees  affected  by  the  rule,  the 
Department  identified  the  hourly  wage 
of  the  type  of  employee  assumed  to  be 
mostiv  likelv  responsible  for 
compliant  e  with  a  given  provision. 
Where  the  Department  believed  a 
number  of  different  types  of  employees 
might  be  responsible  for  complying  with 
a  certain  provision,  as  is  often  e.xpected 
to  be  the  case,  the  Department 
established  a  weighted-average  wage 
based  on  the  tvpes  of  employees 
involved.  Finally,  the  Department  made 
assumptions  regarding  the  number  of 
person-hours  per  institution  required  to 
complv  with  the  rule 

The  Department  cannot  determine 
precisely  how  many  person-hours  per 
institution  will  be  required  to  comply 
with  a  given  provision,  however,  the 
Department  attempted  to  establish 
reasonable  estimates  based  on  fact- 
finding discussions  with  private  sector 
health  care  providers,  the  advice  of  the 
Department's  consultants,  and  the 
Department's  own  best  judgement  of  the 
level  of  burden  required  to  comply  with 
a  given  provision.  Moreover,  the 
Department  recognizes  that  the  number 
of  hours  required  to  complv  with  a 
gnen  requirement  (if  the  rule  will  varv 
from  provider  to  provider  and  health 
plan  to  health  plan,  particularly  given 
the  flexibilitv  and  scalability  permitted 
under  ihe  rule.  Therefore,  the 
Department  considers  the  estimates  to 
be  averages  across  the  entire  class  of 
health  care  providers,  hospitals,  or 
hfdlth  plans  in  ouestion. 

I'nderlying  all  annual  cost  estimates 
are  growth  projections.  For  growth  in 
the  number  of  patients,  the  Department 
used  data  from  the  National  Ambulatory 
Medical  Care  Survey,  the  National 
Hospitdl  Ambulatt)ry  Medical  Care 
Survey,  the  National  Home  and  Hospice 
Survey,  the  National  Nursing  Home 
Survey,  and  information  from  the 
American  Hospital  Association.  For 
growth  in  the  number  of  health  care 
workers,  the  Department  used  data  from 
the  Bureau  of  Health  Professions  in  the 
Department's  Health  Resources  Services 
Administration  (HRSA).  For  insurance 
coverage  growth  (private  and  militarv- 
coverage),  we  used  a  five-year  average 


annual  growth  rate  in  employer- 
sponsored,  individual,  militarv'.  and 
overall  coverage  growth  from  the  Census 
Bureau's  CPS,  1995-1999.  To  estimate 
growth  in  the  number  of  Medicare  and 
Medicaid  enrollees,  the  Department 
used  the  enrollment  projections  of  the 
Health  Care  Financing  Administration's 
Office  of  the  Actuar\'.  For  growth  in  the 
number  of  hospitals,  health  care 
providers  and  health  plans,  trend  rates 
were  derived  from  the  Census  Bureau's 
Statistics  of  U.S.  Businesses,  using  SIC 
code-specific  five-year  annual  average 
growth  rate  from  1992-1997  (the  most 
recent  data  available).  For  wage  growth, 
the  Department  used  the  same 
assumptions  made  in  the  Medicare 
Trustees'  Hospital  Insurance  Trust  Fund 
report  for  2000. 

In  some  areas,  the  Department  was 
able  to  obtain  very  reliable  data,  such  as 
survey  data  from  the  Statistics  of  U.S. 
Businesses  and  the  Medical 
Expenditures  Panel  Survey  (MEPS).  In 
numerous  areas,  however,  there  was  too 
little  information  or  data  to  support 
quantitative  estimates.  As  a  result,  the 
Department  relied  on  data  provided  in 
the  public  comments  or  subsequent  fact- 
finding to  provide  a  basis  for  making 
key  assumptions.  We  were  able  to 
provide  a  reasonable  cost  estimate  for 
virtually  all  aspects  of  the  regulation, 
except  law  enforcement.  In  this  latter 
area,  the  Department  was  unable  to 
obtain  sufficient  data  about  current 
practices  (e.g.,  the  number  of  criminal 
and  civil  investigations  that  may 
involve  requests  for  protected  health 
information,  the  number  of  subpoenas 
for  protected  health  information,  etc.)  to 
determine  the  marginal  effects  of  the 
regulation.  As  discussed  more  fully 
below,  the  Department  believes  the 
effects  of  the  final  rule  are  marginal 
because  the  policies  adopted  in  the  final 
rule  appear  to  largely  reflect  current 
practice. 

The  NPRM  included  an  estimate  of 
S3. 8  billion  for  the  privacy  proposal. 
The  estimate  for  the  final  rule  is  S18.0 
billion.  Much  of  the  difference  can  be 
explained  by  two  factors.  First,  the 
NPRM  estimate  was  for  five  years:  the 
final  rule  estimate  is  for  ten  years.  The 
Department  chose  the  longer  period  for 
the  final  rule  because  ten  years  w'as  also 
the  period  of  analysis  in  the 
Transactions  Rule  RIA.  and  we  wanted 
to  facilitate  comparisons,  given  that  the 
net  benefits  and  costs  of  the 
administrative  simplification  rules 
should  be  considered  together.  Second, 
the  final  impact  analysis  includes  cost 
estimates  for  a  number  of  key  provisions 
that  were  not  estimated  in  the  NPRM 
because  the  Department  did  not  have 
adequate  information  at  the  time. 
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Although  we  received  little  useable  data 
in  the  public  comments  (see  comment 
and  response  section),  the  Department 
was  able  to  undertake  more  extensive 
fact-finding  and  collect  sufficient 
information  to  make  informed 
assumptions  about  the  level  of  effort 
and  time  various  provisions  of  the  final 
rule  are  likely  to  impose  on  different 
tvpes  of  affected  entities. 
"  The  estimate  of  $18.0  billion 
represents  a  gross  cost,  not  a  net  cost.  As 
discussed  more  fully  below  in  the 
benefits  section,  the  benefits  of 
enhanced  privacy  emd  confidentiality  of 
personal  health  information  are  very 
significant.  If  people  believe  their 
information  will  be  used  properly  and 
not  disseminated  beyond  certain  bounds 
without  their  knowledge  and  consent, 
they  will  be  much  more  likely  to  seek 
proper  health  care,  provide  all  relevant 
health  information,  and  abide  by  their 
providers'  recommendations.  In 
addition,  more  confidence  by 
individuals  and  covered  entities  that 
privacy  will  be  maintained  will  lead  to 
an  increase  in  electronic  transactions 
and  the  efficiencies  and  cost  savings 
that  stem  from  such  action.  The  benefits 
section  quantifies  some  examples  of 
benefits.  The  Department  was  not  able 
to  identify  data  sources  or  models  that 
would  permit  us  to  measure  benefits 
more  broadly  or  accurately.  The 
inability  to  quantify  benefitis,  however, 
does  not  lessen  the  importance  or  value 
that  is  ultimately  realized  by  having  a 
national  standard  for  health  information 
privacy. 

The  largest  initial  costs  resulting  from 
the  final  Privacy  Rule  stem  primarily 
from  the  requirement  that  covered 
entities  use  and  disclose  only  the 
minimum  necessary  protected  health 
information,  that  covered  entities 
develop  policies  and  codify  their 
privacy  procedures,  and  that  covered 
entities  designate  a  privacy  official  and 
train  all  personnel  with  access  to 
individually  identifiable  health 
information.  The  largest  ongoing  costs 
will  result  from  the  minimum  necessary 
provisions  pertaining  internal  uses  of 
individually  identifiable  health 
information,  and  the  cost  of  a  privacy 
official.  In  addition,  covered  entities 
will  have  recurring  costs  for  training, 
disclosure  tracking  and  notice 
requirements.  A  smaller  number  of  large 
entities  may  have  significant  costs  for 
de-identification  of  protected  health 
information  and  additional 
requirements  for  research. 

The  privacy  costs  are  in  addition  to 
the  Transactions  Rule  estimates.  The 
cost  of  complying  with  the  regulation 
represents  approximately  0.23  percent 
of  projected  national  health 


expenditures  the  first  year  the 
regulation  is  enacted.  The  costs  for  the 
first  eight  years  of  the  final  regulation 
represents  0.07  percent  of  the  increase 
in  national  health  care  costs 
experienced  over  the  same  period."'' 

Minimum  Necessan,' 

The  "minimum  necessary"  policy  in 
the  final  rule  has  essentially  three 
components:  first,  it  does  not  pertain  to 
certain  uses  and  disclosures  including 
treatment-related  exchange  of 
information  among  health  care 
providers;  second,  for  disclosures  that 
are  made  on  a  routine  and  recurring 
basis,  such  as  insurance  claims,  a 
covered  entity  is  required  to  have 
policies  and  procedures  for  governing 
such  exchanges  (but  the  rule  does  not 
require  a  case-by-case  determination); 
and  third,  providers  must  have  a 
process  for  reviewing  non-routine 
requests  on  a  case-by-case  basis  to 
assure  that  only  the  minimum  necessan' 
information  is  disclosed. 

Based  on  public  comments  and 
subsequent  fact-finding,  the  Department 
has  concluded  that  the  requirements  of 
the  final  rule  are  generally  similar  to  the 
current  practice  of  most  providers.  For 
standard  disclosure  requests,  for 
example,  providers  generally  have 
established  procedures  for  determining 
how  much  health  information  is 
released.  For  non-routine  disclosures, 
providers  have  indicated  that  they 
currently  ask  questions  to  discern  how 
much  health  information  is  necessary 
for  such  disclosure.  Under  the  final  rule. 
we  anticipate  providers  will  have  to  be 
more  thorough  in  their  policies  and 
procedures  and  more  vigilant  in  their 
oversight  of  them;  hence,  the  costs  of 
this  provision  are  significant. 

To  make  the  final  estimates  for  this 
provision,  the  Department  considered 
the  minimum  necessar\-  requirement  in 
two  parts.  First,  providers,  hospitals, 
and  health  plans  will  need  to  establish 
policies  and  procedures  which  govern 
uses  and  disclosures  of  protected  health 
information.  Next,  these  entities  will 
need  to  adjust  current  practices  that  do 
not  comply  with  the  rule,  such  as 
updating  passwords  and  making 
revisions  to  software. 

To  determine  the  policies  and 
procedures  for  the  minimum  necessary 
requirement,  the  Department  assumed 
that  each  hospital  would  spend  160 
hours,  health  plans  would  spend  107 
hours,  and  non-hospital  providers 
would  spend  8  hours.  As  noted  above. 


the  time  estimates  for  this  and  other 
provisions  of  the  rule  are  considered  an 
average  number  of  person-hours  for  the 
institutions  involved.  An  underlying 
assumption  is  that  some  hospitals,  and 
to  a  lesser  extent  health  plans,  are  part 
of  chains  or  larger  entities  that  will  be 
able  to  prepare  the  basic  materials  at  a 
corporate  level  for  a  number  of  covered 
entities. 

Once  the  policies  and  procedures  are 
established,  the  Department  estimates 
there  will  be  costs  resulting  from 
implementing  the  new  policies  and 
procedures  to  restrict  internal  uses  of 
protected  health  information  to  the 
minimum  necessarv'.  Initially,  this  will 
require  560  hours  for  hospitals.  160 
hours  for  health  plans,  and  12  hours  for 
non-hospital  providers. ■*'  The  wage  for 
health  care  providers  and  hospitals  is 
estimated  at  S47.28,  a  weighted  average 
of  various  health  care  professionals 
based  on  CPS  data:  the  wage  for  health 
plans  is  estimated  to  be  S33.82.  based 
on  average  wages  in  the  insurance 
industry  (note  that  all  wage  assumptions 
in  this  impact  analysis  assume  a  39 
percent  load  for  benefits,  the  standard 
Bureau  of  Labor  Statistics  assumption). 
In  addition,  there  will  be  time  required 
on  an  annual  basis  to  ensure  that  the 
implemented  practices  continue  to  meet 
the  requirements  of  the  rule.  Therefore, 
the  Department  estimates  that  on  an 
annual  ongoing  basis  (after  the  first 
year),  hospitals  will  require  320  hours, 
health  plans  100  hours,  and  non- 
hospital  providers  8  hours  to  comply 
with  this  provision. 

The  initial  cost  attributable  to  the 
minimum  necessary  provision  is  S926 
million.  The  total  cost  of  the  provision 
is  S5.757  billion.  (These  estimates  are 
for  the  cost  of  complying  with  the 
minimum  necessary  provisions  that 
restrict  internal  uses  to  the  minimum 
necessary.  The  Department  has 
estimated  in  the  business  associates 
section  below  the  requirement  limiting 
disclosures  outside  the  covered  entity  to 
the  minimum  amount  necessary.) 

Privacy  Official 

The  final  rule  requires  entities  to 
designate  a  privacy  official  who  will  be 
responsible  for  the  development  and 
implementation  of  privacy  policies  and 
procedures.  In  this  cost  analysis,  the 
Department  has  estimated  each  of  the 
primary  administrative  requirements  of 
the  rule  (e.g.,  training,  policy  and 


■"•Health  (.'.arf  Finance  .Adniinistralion.  Offii  e  ol 
the  Actuary.  2000.  Estimates  for  the  national  health 
care  expenditure  acr. aunts  are  onl\  available 
through  2008:  hence,  we  are  nnlv  able  tu  make  the 
comparison  through  that  year. 


^"  These  estimates  were,  in  part,  derived  from  a 
report  prepared  for  the  Department  by  the  Gartner 
CJroup.  consultants  in  health  care  information 
technology:  "Gartner  DHHS  I'ruacy  Regulation 
Study."  by  lim  Klein  and  Wi-s  Rishel.  submitted  to 
the  Office  of  the  Assistant  Secretary  for  Policy  and 
Evaluation  on  October  20.  2000. 
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procedure  development,  etc),  including 
the  development  and  implementation 
costs  associated  with  each  specific 
requirement.  These  activities  will 
certainly  involve  the  privacy  official  to 
some  degree;  thus,  some  costs  for  the 
privacy  official,  particularly  in  the 
initial  years,  are  subsumed  in  other  cost 
requirements.  Nonetheless,  we 
anticipate  that  there  will  be  additional 
ongoing  responsibilities  that  the  privacy 
official  will  have  to  address,  such  as 
coordinating  between  departments, 
evaluating  procedures  and  assuring 
compliance.  To  avoid  double-counting, 
the  cost  calculated  in  this  section  is 
only  for  the  ongoing,  operational 
functions  of  a  privacy  official  (e.g.. 
clarifying  procedures  for  staff)  that  are 
in  addition  to  items  discussed  in  other 
sections  of  this  impact  analysis. 

The  Department  assumes  the  privacy 
official  role  will  be  an  additional 
responsibility  given  to  an  existing 
employee  in  the  covered  entity,  such  as 
an  office  manager  in  a  small  entity  or  a 
compliance  official  in  a  larger 
institution.  Moreover,  today  any 
covered  entity  that  handles  individualh 
identifiable  health  information  has  one 
or  more  people  with  responsibilitv  for 
handling  and  protecting  the 
confidentiality  of  such  information.  As 
a  result  of  the  specific  requirement  for 
a  privacy  official,  the  Department 
assumes  covered  entities  will  centralize 
this  function,  but  the  overall  effort  is  not 
likely  to  increase  significantly. 
Specifically,  the  Department  has 
assumed  non-hospital  providers  will 
need  to  devote,  on  average,  an 
additional  30  minutes  per  week  of  an 
official's  time  (i.e.,  26  hours  per  vear)  to 
compliance  with  the  final  regulation  for 
the  first  two  years  and  15  minutes  per 
week  for  the  remaining  eight  years  (i.e.. 
13  hours  per  year).  For  hospitals  and 
health  plans,  which  are  more  likely  to 
have  a  greater  diversity  of  activities 
involving  privacy  issues,  we  have 
assumed  three  hours  per  week  for  the 
first  two  years  (i  e.,  156  hours  per  year), 
and  1.5  hours  per  week  for  the 
remaining  eight  vears  (i.e..  78  hours  per 
vear). 

FoT  non-hospital  providers,  the  time 
was  calculated  at  a  wage  of  S34.13  per 
hour,  which  is  the  average  wage  for 
managers  of  medicine  and  health 
according  to  the  CPS.  For  hospitals,  we 
used  a  wage  of  S79.44.  which  is  the  rate 
for  senior  planning  officers.'*"  For  health 
plans,  the  Department  assumed  a  wage 
of  S88.42  based  on  the  wage  for  top 


claims  executives. •''*  Although 
individual  hospitals  and  health  plans 
may  not  necessarily  select  their 
planning  officers  or  claims  executives  to 
be  their  privacy  officials,  we  believe 
thev  will  be  of  comparable 
responsibility,  and  therefore  comparable 
pay,  in  larger  institutions. 

The  initial  year  cost  for  privacy 
officials  will  be  $723  million:  the  ten- 
year  cost  will  be  $5.9  billion. 

Intrrmil  Complaints 

The  final  rule  reqiiires  each  covered 
entity  to  have  an  internal  process  to 
allow  an  individual  to  file  a  complaint 
concerning  the  covered  entity's 
compliance  with  its  privacy  policies 
and  procedures  The  requirement 
includes  designating  a  contact  person  or 
office  resp(msible  for  receiving 
complaints  and  documenting  the 
disposition  of  them,  if  any.  This 
function  may  be  performed  by  the 
privacy  official,  but  because  it  is  a 
distinct  right  under  the  final  rule  and 
may  be  performed  by  someone  else,  we 
are  costing  it  separately. 

The  covered  entity  onlv  is  required  to 
receive  and  document  a  complaint  (no 
response  is  required),  which  we  assume 
will  take,  on  average,  ten  minutes  (the 
complaint  can  be  oral  or  in  writing).  The 
Department  believes  that  such 
complaints  will  be  uncommon.  We  have 
assumed  that  one  in  every  thousand 
patients  will  file  a  complaint,  which  is 
approximately  10  6  million  complaints 
over  ten  years.  Based  on  a  weighted- 
average  hourly  wage  of  $47.28  at  ten 
minutes  per  complaint,  the  cost  of  this 
policy  is  $6.6  million  in  the  first  year. 
Using  wage  growth  and  patient  growth 
assumptions,  the  cost  of  this  policy  is 
$103  million  over  ten  years. 

Disclosure  Tracking  and  History 

The  final  rule  requires  providers  to  be 
able  to  produce  a  record  of  all 
disclosures  of  protected  health 
information,  except  in  certain 
circumstances  The  exceptitms  include 
disclosures  for  treatment,  payment, 
health  care  operations,  or  disclosures  to 
an  individual  This  requirement  will 
require  a  notation  in  the  rec(jrd 
(electronic  or  paper)  (jf  when,  to  whom, 
and  what  information  was  disclosed,  as 
well  as  the  purpose  of  such  disclosure 
or  a  copy  of  an  individual's  written 
authorization  or  request  for  a  disclosure 

Based  on  information  from  several 
hospital  sources,  the  Department 
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assumes  that  all  hospitals  already  track 
disclosures  of  individually  identifiable 
health  information  and  that  15  percent 
of  all  patient  records  held  by  a  hospital 
will  have  an  annual  disclosure  that  will 
have  to  be  recorded  in  an  individual's 
record.  It  was  more  difficult  to  obtain  a 
'reliable  estimate  for  non-hospital 
providers,  though  it  appears  that  they 
receive  many  fewer  requests.  The 
Department  assumed  a  ten  percent  rate 
for  ambulatory'  care  patients  and  five 
percent,  for  nursing  homes,  home 
health,  dental  and  pharmacy  providers. 
(It  was  difficult  to  obtain  any  reliable 
data  for  these  latter  groups,  but  those  we 
talked  to  said  that  they  had  very'  few. 
and  some  indicated  that  they  currently 
keep  track  of  them  in  the  records.) 
These  estimated  percentages  represent 
about  63  million  disclosures  that  will 
have  to  be  recorded  in  the  first  year, 
with  each  recording  estimated  to  require 
two  minutes.  At  the  average  nurse's 
salary  of  $30.39  per  hour,  the  cost  in  the 
first  year  is  $25.7  million.  For  health 
plans,  the  Department  assumed  that 
disclosures  of  protected  health 
information  are  more  rare  than  for 
health  care  providers.  Therefore,  the 
Department  assumed  that  there  will  be 
disclosures  of  protected  health 
information  for  five  percent  of  covered 
lives.  At  the  average  wage  for  the 
insurance  industry'  of  $33.82  per  hour, 
the  initial  cost  for  health  plans  is  $6.8 
million.  Using  our  standard  growth  rates 
for  wages,  patients,  and  covered  entities, 
the  ten-year  cost  for  providers  and 
health  plans  is  $519  million. 

In  addition,  although  hospitals 
generally  track  patient  disclosures 
today,  the  Department  assumes  that 
hospitals  will  seek  to  update  software 
systems  to  assure  full  compliance. 
Based  on  software  upgrade  costs 
provided  by  the  Department's  private 
sector  consultants  with  expertise  in  the 
area  (the  Gartner  Group),  the 
Department  assumed  that  each  upgrade 
would  cost  $35,000  initially  and  $6,300 
annually  thereafter,  for  a  total  cost  of 
$572  million  over  ten  years. 

The  final  rule  also  requires  covered 
entities  to  provide  individuals  with  an 
accounting  of  disclosures  upon  request. 
The  Department  assumes  that  few 
patients  will  request  a  history  of 
disclosures  of  their  protected  medical 
information.  Therefore,  we  estimate  that 
one  in  a  thousand  patients  will  request 
such  an  accounting  each  year,  which  is 
approximately  850,000  requests.  If  it 
takes  an  average  of  five  minutes  to  copy 
any  disclosures  and  the  work  is  done  by 
a  nurse,  the  cost  for  the  first  year  will 
be  $2.1  million.  The  total  ten-year  cost 
is  $33.8  million. 
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De-Identification  of  Inforination 

The  rule  allows  covered  entities  to 
determine  that  health  information  is  de- 
identified  (i.e.,  that  it  is  not  individually 
identifiable  health  information)  if 
certain  conditions  are  met.  Currently, 
some  entities  release  de-identified 
information  for  research  purposes.  De- 
identified  information  may  originate 
from  automated  systems  (such  as 
records  maintained  by  pharmacy  benefit 
managers)  and  non-automated  systems 
(such  as  individual  medical  records 
maintained  by  providers).  As  compared 
with  current  practice,  the  rule  requires 
that  an  expanded  list  of  identifiers  be 
removed  for  the  data  (such  as  driver's 
license  numbers,  and  detailed 
geographic  and  certain  age  information). 
For  example,  as  noted  in  a  number  of 
public  comments,  currently  complete 
birth  dates  (day,  month,  and  year)  and 
zip  codes  are  often  included  in  de- 
identified  information.  The  final  rule 
requires  that  only  the  year  of  birth 
(except  in  certain  circumstances)  and 
the  first  three  digits  of  the  zip  code  can 
be  included  in  de-identified 
information. 

These  changes  will  not  require 
extensive  change  from  current  practice. 
Providers  generally  remove  most  of  the 
1 9  identifiers  listed  in  the  final  rule. 
The  Department  relied  on  Gartner 
Group  estimates  that  some  additional 
programmer  time  will  be  required  by 
covered  entities  that  produce  de- 
identified  information  to  make  revisions 
in  their  procedures  to  eliminate 
additional  identifiers.  Entities  that  de- 
identify  information  will  have  to  review 
existing  and  futiu-e  data  flows  to  assure 
compliance  with  the  final  rule.  For 
example,  an  automated  system  may 
need  to  be  re-programmed  to  remove 
additional  identifiers  from  otherwise 
protected  health  information,  (The  costs 
of  educating  staff  about  the  de- 
identification  requirements  are  included 
in  the  cost  estimate  for  training  staff  on 
privacy  policies,) 

The  Department  was  not  able  to 
obtain  any  reliable  information  on  the 
volume  of  medical  data  that  is  cmrently 
de-identified.  To  provide  some  measure 
of  the  potential  magnitude,  we  assumed 
that  health  plans  and  hospitals  would 
have  an  average  of  two  existing 
agreements  that  would  need  to  be 
reviewed  and  modified.  Based  on 
information  provided  by  our 
consultants,  we  estimate  that  these 
agreements  would  require  an  average  of 
152  hours  by  hospitals  and  116  hours  by 
health  plans  to  review  and  revise 
existing  agreements  to  conform  to  the 
final  rule.  Using  the  weighted  average 
wage  of  $47.28,  the  initial  costs  will  be 


$124  million.  Using  our  standard 
growth  rates  for  wages,  patients,  and 
covered  entities,  the  total  cost  of  the 
provision  is  $1.1  billion  over  ten  years. 
The  Department  expects  that  the  final 
rule  and  the  increasing  trend  toward 
computerization  of  large  record  sets  will 
result  over  time  in  de-identification 
being  performed  by  relatively  few  firms 
or  associations.  Whether  the  covered 
entity  is  a  small  provider»with  relatively 
few  files  or  a  hospital  or  health  plan 
with  large  record  files,  it  will  be  more 
efficient  to  contract  with  specialists  in 
these  firms  or  associations  (as  "business 
associates"  of  the  covered  entity)  to  de- 
identify  files.  The  process  will  be 
different  but  the  ultimate  cost  is  likely 
to  be  the  same  or  only  slightly  higher, 
if  at  all,  than  the  costs  for  de- 
identification  today.  The  estimate  is  for 
the  costs  required  to  conform  existing 
and  future  agreements  to  the  provisions 
of  the  rule.  The  Department  has  not 
quantified  the  benefits  that  might  arise 
from  changes  in  the  market  for  de- 
identified  information  because  the 
centralization  and  efficiency  that  will 
come  from  it  will  not  be  fully  realized 
for  several  years,  and  we  do  not  have  a 
reliable  means  of  estimating  such 
changes. 

Policy  and  Procedures  Development 

The  final  regulation  imposes  a  variety 
of  requirements  which  collectively  will 
necessitate  entities  to  develop  policies 
and  procedures  (henceforth  in  this 
section  to  be  referred  to  as  policies)  to 
establish  and  maintain  compliance  with 
the  regulation.  These  include  policies 
such  as  those  for  inspection  and 
copying,  amending  records,  and 
receiving  complaints.''"  In  developing 
the  final  regulations,  simplifying  the 
administrative  burden  was  a  significant 
consideration.  To  the  extent  practical, 
consistent  with  maintaining  adequate 
protection  of  protected  health 
information,  the  final  rule  is  designed  to 
encourage  the  development  of  policies 
by  professional  associations  and  others, 
that  will  reduce  costs  and  facilitate 
greater  consistency  across  providers  and 
other  covered  entities. 

The  development  of  policies  will 
occur  at  two  levels:  first,  at  the 
association  or  other  large  scale  levels; 
and  second,  at  the  entity  level.  Because 
of  the  generic  nature  of  many  of  the 
final  rule's  provisions,  the  Department 
anticipates  that  trade,  professional 
associations,  and  other  groups  serving 
large  numbers  of  members  or  clients 
will  develop  materials  that  can  be  used 


broadly.  These  will  likely  include  the 
model  privacy  practice  notice  that  all 
covered  entities  will  have  to  provide 
patients;  general  descriptions  of  the 
regulation's  requirements  appropriate 
for  various  types  of  health  care 
providers;  checklists  of  steps  entities 
will  have  to  take  to  comply:  training 
materials;  and  recommended 
procedures  or  guidelines.  The 
Department  spoke  with  a  number  of 
professional  associations,  and  they 
confirmed  that  they  would  expect  to 
provide  such  materials  for  their 
members  at  either  the  federal  or  state 
level. 

Using  Faulkner  and  Gray's  Health 
Data  Directory  2000.  we  identified  216 
associations  that  would  be  likely  to 
provide  guidance  to  members.  In 
addition,  we  assume  three  organizations 
(i.e.,  one  for  hospitals,  health  plans,  and 
other  health  care  providers)  in  each 
state  would  also  provide  some 
additional  services  to  help  covered 
entities  coordinate  the  requirements  of 
this  rule  with  state  laws  and 
requirements.  The  Department  assumed 
that  these  associations  would  each 
provide  320  hours  of  legal  analysis  at 
$150  per  hour,  and  640  hours  of  senior 
analysts  time  at  $50  per  hour.  This 
equals  $17.3  million.  Hourly  rates  for 
legal  council  are  the  average  billing  rate 
for  a  staff  attorney.'^'  The  senior  analysts 
rates  are  based  on  a  salary  of  $75,000 
per  vear,  plus  benefits,  which  was 
provided  by  a  major  professional 
association. 

For  larger  health  care  entities  such  as 
hospitals  and  health  plans,  the 
Department  assumed  that  the 
complexity  of  their  operations  would 
require  them  to  seek  more  customized 
assistance  from  outside  council  or 
consultants.  Therefore,  the  Department 
assumes  that  each  hospital  and  health 
plan  (including  self-administered,  self- 
insured  health  plans)  will,  on  average, 
require  40  hours  of  outside  assistance. 
The  resulting  cost  for  external  policy 
development  is  estimated  to  be  $112 
million. 

All  covered  entities  are  expected  to 
require  some  time  for  internal  policy 
development  beyond  what  is  provided 
by  associations  or  outside  consultants. 
For  most  non-hospital  providers,  the 
external  assistance  will  provide  most  of 
the  necessary'  information.  Therefore, 
we  expect  these  health  care  pro\'iders 
will  need  only  eight  hours  to  adapt 
these  policies  for  their  specific  use 
(training  cost  is  estimated  separateh    u 
the  impact  analysis).  Hospitals  and 
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health  plans,  which  employ  more 
individuals  and  are  involved  in  a  wider 
array  of  endeavors,  are  likely  to  require 
more  specific  policies  tailored  to  their 
operations  to  comply  with  the  final  rule. 
For  these  entities,  we  assume  an  average 
of  320  hours  of  policy  development  per 
institution.  The  total  cost  for  internal 
policv  development  is  estimated  to  be 
S468  million. 

The  total  cost  for  policv.  plan,  and 
procedures  development  for  the  final 
regulation  is  estimated  to  be  S598 
million.  All  of  these  costs  are  initial 
costs. 

Training 

The  final  regulation's  requirements 
provide  covered  entities  with 
considerable  flexibilitv  in  how  to  best 
fulfill  the  necessary  training  of  their 
workforce.  As  a  result,  the  actual 
practices  may  vary  substantially  based 
on  such  factors  as  the  number  of 
members  of  the  workforce,  the  types  of 
operations,  worker  turnover,  and 
experiencre  of  the  workforce.  Training  is 
estimated  to  cost  S737  million  over  ten 
years.  The  Department  estimates  that  at 
the  time  of  the  effective  date, 
approximately  6.7  million  health  care 
workers  will  have  to  be  trained,  and  in 
the  subsequent  ten  vears.  7  million  more 
will  have  to  be  trained  because  nf 
worker  turnover.  The  estimate  of 
employee  numbers  are  based  on  2000 
CPS  data  regarding  the  number  of  health 
care  workers  who  indicated  they 
worked  for  a  health  i  are  institution.  To 
estimate  a  workforce  turnover  rate,  the 
Department  relied  on  a  study  submitted 
in  the  public  comments  which  used  a 
turnover  rate  of  ten  percent  or  less, 
depending  on  the  labor  category'.  To  be 
conservative,  the  Department  assumed 
ten  percent  for  all  categories. 

Covered  entities  will  need  to  provide 
members  of  the  workforce  with  varying 
amounts  of  training  depending  on  their 
responsibilities,  but  on  average,  the 
Department  estimates  that  each  member 
of  the  workforce  who  is  likelv  to  have 
access  to  protected  health  information 
will  require  one  hour  of  training  in  the 
policies  and  procedures  of  the  covered 
entitv.  The  initial  training  cost  estimate 
is  based  on  teacher  training  with  an 
average  class  size  often  .-Kfter  the  initial 
training,  the  Department  expects  some 
training  (for  example,  new  employees  in 
larger  institutions)  will  be  done  bv 
videotape,  video  conference,  or 
computer,  all  of  which  are  likely  to  be 
less  expensive.  Training  materials  were 
assumed  to  cost  an  average  of  S2  per 
worker.  The  opportunity  cost  for  the 
training  time  is  based  on  the  average 
wage  for  each  health  care  labor  category 
listed  in  the  CPS,  plus  a  39  percent  load 


for  b-^nefits.  Wages  were  increased 
based  on  the  wage  inflation  factor 
utilized  for  the  short-term  assumptions 
(which  covers  ten  years)  in  the  Medicare 
Trustees'  Annual  Report  for  1999. 

.\otice 

This  section  describes  only  the  cost 
associated  with  the  production  and 
provision  of  a  notice.  The  cost  of 
developing  the  policy  stated  in  the 
notice  is  covered  under  policies  and 
procedures,  above 

Covered  health  care  providers  with 
direct  treatment  relationships  are 
required  to  provide  a  notice  of  privacy 
practices  no  later  than  the  date  of  the 
first  service  deliver\'  to  individuals  after 
the  compliance  date  for  the  covered 
health  care  provider  The  Department 
assumed  that  for  most  types  of  health 
tare  providers  (such  as  physicians, 
dentists,  and  pharmacists)  one  notice 
would  he  distributed  to  each  patient 
during  his  or  her  first  visit  following  the 
(  ompliance  date  for  the  covered 
provider,  but  not  for  subsequent  visits. 
For  hospitals,  however,  the  Department 
assumed  that  a  notice  wfiuld  be 
provided  at  each  admission,  regardless 
of  how  many  visits  an  individual  has  in 
a  given  year.  In  subsequent  years,  the 
Department  assumed  that  non-hospital 
providers  would  only  provide  notices  to 
their  new  patit^nts.  because  it  is 
assumed  that  providers  can  distinguish 
between  new  and  old  patients,  although 
hospitals  will  continue  to  provide  a 
notice  for  each  adniissKm.  The  total 
number  of  notices  provided  in  the 
initial  year  is  estimated  to  be  816 
million. 

I  'nder  the  final  rule,  only  providers 
that  have  direct  treatment  relationships 
with  individuals  are  required  to  provide 
notices  to  them.  To  estimate  the  number 
of  visits  that  trigger  a  notice  in  the 
initial  year  and  in  subsecjuent  vears.  the 
Department  relied  on  th(^  Medical 
Expenditure  F'anel  .Survey  (MEPS,  1996 
data)  conducted  by  the  Department's 
Agency  for  Healthcare  Quality  and 
Research.  This  data  set  provides 
estimates  for  the  number  of  total  visits 
to  a  variety  of  health  c:are  providers  in 
a  given  year  and  estimates  of  the 
number  of  patients  with  at  least  one 
visit  to  each  type  of  each  care  provider. 
To  estimate  the  number  of  new  patients 
in  a  given  year,  the  Department  used  the 
National  .Ambulatory  Medical  Care 
Survey  and  the  National  Hospital 
.Ambulatory  Medical  Care  Survey, 
which  indicate  that  for  ambulator^'  care 
visits  to  physician  offices  and  hospital 
ambulatory  r:are  departments,  13 
percent  of  all  patients  are  new.  This 
data  was  used  as  a  proxy  for  other  types 
of  providers,  such  as  dentists  and 


nursing  homes,  because  the  Department 
did  not  have  estimates  for  new  patients 
for  other  types  of  providers.  The  number 
of  new  patients  was  increased  over  time 
to  account  for  growth  in  the  patient 
population.  Therefore,  the  number  of 
notices  provided  in  years  2004  through 
2012  is  estimated  to  be  5.3  billion. 

For  health  plans,  the  Department 
estimated  the  number  of  notices  by 
trending  forward  the  average  annual  rate 
of  growth  from  1995  through  1998  (the 
most  recent  data  available)  of  private 
policy  holders  using  the  Census 
Bureau's  Current  Population  Survey, 
and  also  by  using  Health  Care  Financing 
.Administration  Office  of  the  Actuary's 
estimates  for  growrth  in  Medicare  and 
Medicaid  enrollment.  It  should  be  noted 
that  the  regulation  does  not  require  that 
the  notice  be  mailed  to  individuals. 
Therefore,  the  Department  assumed  that 
health  plans  would  include  their 
privacy  policy  in  the  annual  mailings 
they  make  to  members,  such  as  by 
adding  a  page  to  an  existing  information 
booklet. 

Since  clinical  laboratories  generally 
do  not  have  direct  contact  with  patients, 
they  would  not  normally  be  required  to 
provide  notices.  However,  there  are 
some  laboraton.'  services  that  involve 
direct  patient  contact,  such  as  patients 
who  have  tests  performed  in  a 
laboratory  or  at  a  health  fair.  We  found 
nn  data  from  which  we  could  estimate 
the  number  of  such  visits.  Therefore,  we 
have  assumed  that  labs  would  incur  no 
costs  as  a  result  of  this  requirement. 

The  printing  cost  of  the  policy  is 
estimated  to  be  SO. 05,  based  on  data 
obtained  from  the  Social  Security 
.Administration,  which  does  a 
significant  number  of  printings  for 
distribution.  Some  large  bulk  users, 
such  as  health  plans,  can  probably 
reproduce  the  document  for  less,  and 
small  providers  simply  may  copy  the 
notice,  which  would  also  be  less  than 
SO. 05.  Nonetheless,  at  SO. 05,  the  total 
cost  of  the  initial  notice  is  S50.8  million. 

Using  our  standard  growth  rate  for 
patients,  the  total  cost  for  notices  is 
estimated  to  be  S391  million  for  the  ten- 
year  period. 

Requirements  on  Use  and  Disclosure  for 
Research 

The  final  regulation  places  certain 
requirements  on  covered  entities  that 
supply  individually  identifiable  health 
information  to  researchers.  As  a  result  of 
these  requirements,  researchers  who 
seek  such  health  information  and  the 
Institutional  Review  Boards  (IRBs)  that 
review  research  projects  will  have 
additional  responsibilities.  Moreover,  a 
covered  entity  doing  research,  or 
another  entity  requesting  disclosure  of 


Federal  Register/Vol.  65,  No.  250/Thursday,  December  28,  2000/Rules  and  Regulations        82771 


protected  health  information  for 
research  that  is  not  currently  subject  to 
IRB  review  (research  that  is  100  percent 
privately  funded  and  which  takes  place 
in  institutions  which  do  not  have 
"multiple  project  assurances")  may 
need  to  seek  IRB  or  privacy  boeu'd 
approval  if  they  want  to  avoid  the 
requirement  to  obtain  authorization  for 
use  or  disclosure  of  protected  health 
information  for  research,  thereby 
creating  the  need  for  additional  IRBs 
and  privacy  boards  that  do  not  currently 
exist. 

To  estimate  the  additional 
requirements  placed  on  existing  IRBs, 
the  Department  relied  on  a  survey  of 
IRBs  conducted  by  James  Bell 
Associates  on  behalf  of  NIH  and  on 
estimates  of  the  total  number  of  existing 
IRBs  provided  by  NIH  staff.  Based  on 
this  information,  the  Department 
concluded  that  of  the  estimated  4,000 
IRBs  in  existence,  the  median  number  of 
initial  current  research  project  reviews 
is  133  per  IRB,  of  which  only  ten 
percent  do  not  receive  direct  consent  for 
the  use  of  protected  health  information. 
(Obtaining  consent  nullifies  the  need  for 
IRB  privacy  scrutiny.)  Therefore,  in  the 
first  year  of  implementation,  there  will 
be  76,609  initial  reviews  affected  by  the 
regulation,  and  the  Department  assumes 
that  the  requirement  to  consider  the 
privacy  protections  in  the  research 
protocols  under  review  will  add  an 
average  of  1  hour  to  each  review.  The 
cost  to  researchers  for  having  to  develop 
protocols  which  protect  protected 
health  information  is  difficult  to 
estimate,  but  the  Department  assumes 
that  each  of  the  affected  76,609  studies 
will  require  an  average  of  an  additional 
8  hours  of  time  for  protocol 
development  and  implementation.  At 
the  average  medical  scientist  hoiu'ly 
wage  of  $46.61.  the  initial  cost  is  $32.1 
million:  the  total  ten-year  cost  of  these 
requirements  is  $468  million  over  ten 
years. 

As  stated  above,  some  privately 
funded  research  not  subject  to  any  IRB 
review  currently  may  need  to  obtain  IRB 
or  privacy  board  approval  under  the 
final  rule.  Estimating  how  much 
research  exists  which  does  not  currently 
go  through  any  IRB  review  is  highly 
speculative,  because  the  experts 
consulted  by  the  Department  all  agree 
that  there  is  no  data  on  the  volume  of 
privately  funded  research.  Likewise, 
public  comments  on  this  subject 
provided  no  useful  data.  However,  the 
Department  assiuned  that  most  research 
that  takes  place  today  is  subject  to  IRB 
review,  given  that  so  much  research  has 
some  government  funding  and  many 
large  research  institutions  have  multiple 
project  assurances.  As  a  result,  the 


Department  assumed  that  the  total 
volume  of  non-IRB  reviewed  research  is 
equal  to  25  percent  of  all  IRB-reviewed 
research,  leading  to  19,152  new  IRB  or 
privacy  board  reviews  in  the  first  year 
of  the  regulation.  Using  the  same 
assumptions  as  used  above"for  wages. 
time  spent  developing  privacy 
protection  protocols  for  researchers,  and 
time  spent  by  IRB  and  privacy  board 
members,  the  total  one-year  cost  for  new 
IRB  and  privacy  board  reviews  is  S8 
million. 

For  estimating  total  ten-year  costs,  the 
Department  used  the  Bell  study,  which 
showed  an  average  annual  growth  rate 
of  3.7  percent  in  the  number  of  studies 
reviewed  by  IRBs.  Using  this  growth 
rate,  the  total  ten-year  cost  for  the  new- 
research  requirements  is  SI  17  million. 

Consent 

Under  the  final  rule,  a  covered  health 
care  provider  with  direct  treatment 
relationships  must  obtain  an 
individual's  consent  for  use  or 
disclosure  of  protected  health 
information  for  treatment,  payment,  or 
health  care  operations.  Covered 
providers  with  indirect  treatment 
relationships  and  health  plans  may 
obtain  such  consent  if  they  so  choose. 
Providers  and  health  plans  that  seek 
consent  under  this  rule  can  condition 
treatment  or  enrollment  upon  provision 
of  such  consent.  Based  on  public 
comments  and  discussions  with  a  wide 
array  of  health  care  providers,  it  is 
apparent  that  most  currently  obtain 
written  consent  for  use  and  disclosure 
of  individually  identifiable  health 
information  for  payment.  Under  the 
final  rule,  they  will  have  to  obtain 
consent  for  treatment  and  health  care 
operations,  as  well,  but  this  may  entail 
only  minor  changes  in  the  language  of 
the  consent  to  incorporate  these  other 
categories  and  to  conform  to  the  rule. 

Although  the  Department  was  unable 
to  obtain  any  systematic  data,  the 
anecdotal  evidence  suggests  that  most 
non-hospital  providers  and  virtually  all 
hospitals  follow  this  practice.  For  the 
cost  analysis,  the  Department  assumes 
that  90  percent  of  the  non-hospital 
providers  and  all  hospitals  currently 
obtain  some  consent  for  use  and 
disclosure  of  individually  identifiable 
health  information.  For  providers  that 
currently  obtain  written  consent,  there 
is  only  a  nominal  cost  for  changing  the 
language  on  the  document  to  conform  to 
the  rule.  For  this  activity,  we  assumed 
$0.05  cost  per  document  for  revising 
existing  consent  documents. 

For  the  ten  percent  of  treating 
providers  who  currently  do  not  obtain 
consent,  there  is  the  cost  of  creating 
consent  documents  (which  will  be 


standardized),  which  is  also  assumed  to 
be  SO. 05  per  document.  It  is  assumed 
that  all  providers  required  to  obtain 
consent  under  the  rule  will  do  so  upon 
the  first  visit,  so  there  will  be  no  mailing 
cost.  For  non-hospital  providers,  we 
assume  the  consent  will  be  maintained 
in  paper  form,  which  is  what  most 
providers  currently  do  (electronic  form, 
if  available,  is  cheaper  to  maintain). 
There  is  no  new  cost  for  records 
maintenance  because  the  consent  will 
be  kept  in  active  files  (paper  or 
electronic). 

The  initial  cost  of  the  consent 
requirement  is  estimated  to  be  Si 66 
million.  Using  our  standard 
assumptions  for  patient  growth,  the  total 
costs  for  the  ten  years  is  estimated  to  be 
S227  million. 

Authorizations 

Patient  authorizations  are  required  for 
uses  or  disclosures  of  protected  health 
information  that  are  not  otherwise 
explicitly  permitted  under  the  final  rule 
with  or  without  consent.  In  addition  to 
uses  and  disclosures  of  protected  heahh 
information  for  treatment,  payment,  and 
health  care  operations  with  or  without 
consent,  the  rule  also  permits  certain 
uses  of  protected  health  information, 
such  as  fund-raising  for  the  covered 
entity  and  certain  types  of  marketing 
activity,  without  prior  consent  or 
authorization.  Authorizations  are 
generally  required  if  a  covered  entity 
wants  to  provide  protected  health 
information  to  third  party  for  use  by  the 
third  party  for  marketing  or  for  research 
that  is  not  approved  by  an  IRB  or 
privacy  board. 

The  requirement  for  obtaining 
authorizations  for  use  or  disclosure  of 
protected  health  information  for  most 
marketing  activity  will  make  direct 
third-party  marketing  more  difficult 
because  covered  entities  may  not  want 
to  obtain  and  track  such  authorizations, 
or  they  may  obtain  too  few  to  make  the 
effort  economically  worthwhile. 
However,  the  final  rule  permits  an 
alternative  arrangement:  the  covered 
entity  can  engage  in  health-related 
marketing  on  behalf  of  a  third  party, 
presumably  for  a  fee.  Moreover,  the 
covered  entity  could  retain  another 
party,  through  a  business  associate 
relationship,  to  conduct  the  actual 
health-related  marketing,  such  as 
mailings  or  telemarketing,  under  the 
covered  entity's  name.  The  Department 
is  unable  to  estimate  the  cost  of  these 
changes  because  there  is  no  credible 
data  on  the  extent  of  current  third  party 
marketing  practices  or  the  price  that 
third  party  marketers  currently  pay  for 
information  from  covered  entities.  The 
effect  of  the  final  rule  is  to  change  the 


82772         Federal  Register /Vol    63    Nd    250 /Thursday,  December  28.  2000 /Rules  and  Regulations 


arrangement  of  practices  to  enhance 
accountability  of  protected  health 
information  by  the  covered  entitv  .md 
its  business  associates;  however.  tht>re  is 
nothing  inherently  costly  in  these 
changes 

Examples  of  other  circumstances  in 
which  authorizations  are  required  undtir 
the  final  rule  include  disclosure  of 
protected  health  information  to  an 
employer  for  an  employment  physical. 
pre-enroUment  underwriting  for 
insurance,  or  the  sharing  of  protected 
health  insurance  information  by  an 
insurer  with  an  emplover.  The 
Department  assumes  there  is  no  new 
cost  associated  with  thfse  requirements 
because  providers  have  said  that 
obtaining  authorization  under  such 
circumstances  is  current  practice. 

To  use  or  disclose  psychotherapv 
notes  for  most  purposes  (including  for 
treatment,  payment,  or  health  care 
operationsl.  a  covered  entity  must 
obtain  specific  authorization  by  the 
individual  that  is  distinct  from  any 
authorization  for  use  and  disclosure  of 
other  protected  health  information.  This 
is  current  practice,  so  there  is  no  new 
cost  associated  with  this  provision. 

Confidential  Communications 

The  final  rule  permits  individuals  to 
receive  communications  of  protected 
health  information  from  a  covered 
health  care  provider  or  a  health  plan  by 
an  alternative  means  or  at  an  alternative 
address.  .-K  covered  provider  and  a 
health  plan  must  accommodate 
reasonable  requests;  however,  a  health 
plan  may  require  the  individual  to  state 
that  disclosure  of  such  information  mav 
endanger  the  individual.  A  number  of 
providers  and  health  plans  indicated 
that  they  currently  provide  this  service 
for  patients  who  request  it.  For 
providers  and  health  plans  with 
electronic  records  system,  maintaining 
separate  addresses  for  certain 
information  is  simple  and  ine.xpensive. 
requiring  little  or  no  change  in  the 
system.  For  providers  with  paper 
records,  the  cost  may  be  higher  because 
they  will  have  to  manually  check 
records  to  determine  which  information 
must  be  treated  in  accordance  with  such 
requests.  Although  some  providers 
currently  provide  this  service,  the 
Department  was  unable  to  obtain  anv 
reliable  estimate  of  the  number  of  such 
requests  today  or  the  number  of 
providers  who  perform  this  service  The 
cost  attributable  to  this  requirement  to 
send  materials  to  alternate  addresses 
does  not  appear  to  be  significant. 


Employers  With  Insured  Group  Health 
Plans 

Some  group  health  plans  will  use  or 
maintain  protected  health  information, 
particularly  group  health  plans  that  are 
self-insured  Also,  some  plan  sponsors 
that  perform  administrative  functions 
on  behalf  of  their  group  health  plans, 
mav  need  protected  health  information. 
The  final  rule  permits  a  group  health 
plan,  or  a  health  insurance  issuer  or 
HMO  that  provides  benefits  on  behalf  of 
the  group  health  plan,  to  disclose 
protected  health  information  to  a  plan 
sponsor  who  perf(jrms  administrative 
functions  on  its  behalf  for  certain 
purposes  and  if  certain  requirements  are 
met.  The  plan  documents  must  be 
amended  to  describe  the  permitted  uses 
and  disclosures  of  protected  health 
information  bv  the  plan  sponsor:  specif> 
that  disclosure  is  permitted  only  upon 
receipt  of  a  certification  by  the  plan 
sponsor  that  the  plan  documents  have 
been  amended  and  the  plan  sponsor 
agrees  to  certain  restrictions  on  the  use 
of  protected  health  information;  and 
provide  for  adequate  firewalls  to  assure 
unauthorized  personnel  do  not  have 
access  to  individually  identifiable 
health  information. 

Some  plan  sponsors  may  need 
information,  not  to  administer  the  group 
health  plan,  but  to  amend,  modif\',  or 
terminate  the  plan.  ERISA  case  law 
describes  such  activities  as  settlor 
functions.  For  example,  a  plan  sponsor 
may  want  to  change  its  contract  from  a 
preferred  provider  organization  to  a 
health  maintenance  organization 
(HMO|.  In  order  to  obtain  premium 
information,  the  plan  sponsor  may  need 
to  provide  the  HMO  with  aggregate 
claims  information  I'nderthe  rule,  the 
plan  sponso.-  can  obtain  summary- 
information  with  certain  identifiers 
removed,  in  order  to  provide  it  to  the 
HMO  and  n^ceive  a  premium  rate. 

The  Department  assumes  that  most 
plan  sponsors  who  are  small  employers 
(those  with  50  or  fewer  employees)  will 
elect  not  to  receive  protected  health 
information  because  they  will  have 
little,  if  any.  need  for  such  data.  Any 
needs  that  plan  sponsors  of  small  group 
health  plans  mav  have  for  information 
can  be  accomplished  by  receiving  the 
information  in  summary-  form.  The 
Department  has  assumed  that  only  5 
percent  of  plan  spcmsors  of  small  group 
health  plans  that  provide  coverage 
through  a  contract  with  an  issuer  will 
actually  take  the  steps  necessary  to 
receive  protected  health  information. 
This  is  approximatelv  96.900  firms.  For 
these  firms,  the  Department  assumes  it 
will  take  one  hour  to  determine 
procedural  and  organization  issues  and 


an  additional  '  i  hour  of  an  attorney  s 
time  to  make  plan  document  changes, 
which  will  be  simple  and  essentially 
standardized.  This  will  cost  S7.1 
million. 

Plan  sponsors  who  are  employers  of 
medium  (51-199  employees)  and  large 
(over  200  employees)  firms  that  provide 
health  benefits  through  contracts  with 
issuers  are  more  likely  to  want  access  to 
protected  health  information  for  plan 
administration,  for  example  to  use  it  to 
audit  claims  or  perform  quality 
assuranc;e  functions  on  behalf  of  the 
group  health  plan.  The  Department 
assumes  that  25  percent  of  plan 
sponsors  of  medium  sized  firms  and  75 
percent  of  larger  firms  will  want  to 
receive  protected  health  information. 
This  is  approximately  ,38.000  medium 
size  firms  and  27.000  larger  firms.  To 
provide  access  to  protected  health 
information  by  the  group  health  plan,  a 
plan  sponsor  will  have  to  assess  the 
current  flow  of  protected  health 
information  from  their  issuer  and 
determine  what  information  is 
necessar\'  and  appropriate.  The  plan 
sponsors  may  then  have  to  make 
internal  organizational  changes  to 
assure  adequate  protection  of  protected 
health  information  so  that  the  relevant 
requirements  are  met  for  the  group 
health  plan.  We  assume  that  medium 
size  firms  will  take  16  work  hours  to 
complete  organizauonal  changes,  plus 
one  hour  of  legal  time  to  make  changes 
to  plan  documents  and  certify  to  the 
insurance  carrier  that  the  firm  is  eligible 
to  receive  protected  health  information. 
We  assume  that  larger  firms  will  require 
32  hours  of  internal  organizational  work 
and  one  hour  of  legal  time.  This  will 
cost  S52.4  million  and  is  a  one-time 
expense. 

Business  Associates 

The  final  rule  requires  a  covered 
entity  to  have  a  written  contract  or  other 
arrangement  that  documents  satisfactory' 
assurance  that  business  associate  will 
appropriately  safeguard  protected  health 
information  in  order  to  disclose  it  to  a 
business  associate  based  on  such  an 
arrangement.  The  Department  expects 
business  associate  contracts  to  be  fairly 
standardized,  except  for  language  that 
will  have  to  be  tailored  to  the  specific 
arrangement  between  the  parties,  such 
as  the  allowable  uses  and  disclosures  of 
information.  The  Department  assumes 
the  standard  language  initially  will  be 
developed  by  trade  and  professional 
associations  for  their  members.  Small 
providers  are  likely  to  simply  adopt  the 
language  or  make  minor  modifications, 
while  health  plans  and  hospitals  may 
start  with  the  prototype  language  but 
may  make  more  specific  changes  to 
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meet  their  institutional  needs.  The 
regulation  includes  a  requirement  that 
the  covered  entity  take  steps  to  correct, 
and  in  some  cases  terminate,  a  contract, 
if  necessar\-,  if  they  know  of  violations 
by  a  business  associate.  This  oversight 
requirement  is  consistent  with  standard 
oversight  of  a  contract. 

The  Department  could  not  derive  a 
per  entity  cost  for  this  work  directly.  In 
lieu  of  this,  we  have  assumed  that  the 
trade  and  professional  associations' 
work  plus  any  minor  tailoring  of  it  by 
a  covered  entity  would  amount  to  one 
hour  per  non-hospital  provider  and  two 
hours  for  hospitals  and  health  plans. 
The  larger  figure  for  hospitals  and 
health  plans  reflects  the  fact  that  they 
are  likely  to  have  a  more  extensive  array 
of  relationships  with  business 
associates. 

The  cost  for  the  changes  in  business 
associate  contracts  is  estimated  to  be 
SI 03  million.  This  will  be  an  initial  year 
cost  only  because  the  Department 
assumes  that  this  contract  language  will 
become  standard  in  future  contracts. 

In  addition,  the  Department  has 
estimated  the  cost  for  business 
associates  to  comply  with  the  minimum 
necessary  provisions.  As  part  of  the 
minimum  necessary  provisions,  covered 
entities  will  have  to  establish  policies  to 
ensure  that  only  the  minimum 
necessary  protected  health  information 
is  shared  with  business  associates.  To 
the  extent  that  data  are  exchanged, 
covered  entities  will  have  to  review  the 
data  and  systems  programs  to  assiire 
compliance. 

For  non-hospital  providers,  we 
estimate  that  the  first  year  will  require 
an  average  of  three  hours  to  review 
existing  agreements,  and  thereafter,  they 
will  require  an  additional  hour  to  assure 
business  associate  compliance.  We 
estimate  that  hospitals  will  require  an 
additional  200  hours  the  first  year  and 
16  hours  in  subsequent  years;  health 
plans  will  require  an  additional  112 
hours  the  first  year  and  8  hours  in 
subsequent  years.  As  in  other  areas,  we 
have  assumed  a  weighted  average  wage 
for  the  respective  sectors. 

The  cost  of  the  covered  entities 
assuring  business  associates'  complying 
with  the  minimum  necessary  is  $197 
million  in  the  first  year,  and  a  total  of 
S697  million  over  ten  years.  (These 
estimates  include  the  both  the  cost  for 
the  covered  entity  and  the  business 
associates.) 

Inspection  and  Copying 

In  the  NPRM  estimate,  inspection  and 
copying  were  a  major  cost.  Based  on 
data  and  information  from  the  public 
comments  and  further  fact-finding, 
however,  the  Department  has  re- 


estimated  these  policies  and  found  them 
to  be  much  less  expensive. 

The  public  comments  demonstrate 
that  copying  of  records  is  wide-spread 
today.  Records  are  routinely  copied,  in 
whole  or  in  part,  as  part  of  treatment  or 
when  patients  change  providers.  In 
addition,  copying  occurs  as  part  of  legal 
proceedings.  The  amount  of  inspection 
and  copying  of  medical  records  that 
occurs  for  these  purposes  is  not 
expected  to  change  measurably  as  a 
result  of  the  final  regulation. 

The  final  regulation  establishes  the 
right  of  individuals  to  access,  that  is  to 
inspect  and  obtain  a  copy  of,  protected 
health  information  about  them  in 
designated  record  sets.  Although  this  is 
an  important  right,  the  Department  does 
not  expect  it  to  result  in  dramatic 
increases  in  requests  from  individuals. 
The  Georgetown  report  on  state  privacy 
laws  indicates  that  33  states  currently 
give  patients  some  right  to  access 
medical  information.  The  most  common 
right  of  access  granted  by  state  law  is 
the  right  to  inspect  personal  information 
held  by  physicians  and  hospitals.  In  the 
process  of  developing  estimates  for  the 
cost  of  providing  access,  we  assumed 
that  most  providers  currently  have 
procediu-es  for  allowing  patients  to 
inspect  and  obtain  a  copy  of 
individually  identifiable  health 
information  about  themselves.  The 
economic  impact  of  requiring  entities  to 
allow  individuals  to  access  their  records 
should  be  relatively  small.  One  public 
commenter  addressed  this  issue  and 
provided  specific  data  which  supports 
this  conclusion. 

Few  studies  address  the  cost  of 
providing  medical  records  to  patients. 
The  most  recent  was  a  study  in  1998  by 
the  Tennessee  Comptroller  of  the 
Treasury.  It  found  an  average  cost  of 
S9.96  per  request,  with  an  average  of  31 
pages  per  request.  The  cost  per  page  of 
providing  copies  was  SO. 3-2  per  page. 
This  study  was  performed  on  hospitals 
only.  The  cost  per  request  may  be  lower 
for  other  types  of  providers,  since  those 
seeking  hospital  records  are  more  likely 
to  have  more  complicated  records  than 
those  in  a  primary  care  or  other  types 
of  offices.  An  earlier  report  showed 
much  higher  costs  than  the  Tennessee 
study.  In  1992,  Rose  Dunn  published  a 
report  based  on  her  experience  as  a 
manager  of  medical  records.  She 
estimated  a  10-page  request  would  cost 
$5.32  in  labor  costs  only,  equaling  labor 
cost  per  page  of  SO. 53.  However,  this 
estimate  appears  to  reflect  costs  before 
computerization.  The  expected  time 
spent  per  search  was  30.6  minutes;  85 
percent  of  this  time  could  be 
significantly  reduced  with 
computerization  (this  includes  time 


taken  for  file  retrieval,  photocopying, 
and  re-filing:  file  retrieval  is  the  only 
time  cost  that  would  remain  under 
computerization). 

In  estimating  the  cost  of  copying 
records,  the  Department  relied  on  the 
public  comment  from  a  medical  records 
outsourcing  industry  representative, 
which  submitted  specific  volume  and 
cost  data  from  a  major  firm  that 
pro\ides  extensive  medical  record 
copying  services.  According  to  these 
data.  900  million  pages  of  medical 
records  are  copied  each  year  in  the  U.S.. 
the  average  medical  record  is  31  pages, 
and  copying  costs  are  SO. 50  per  page.  In 
addition,  the  commenter  noted  that  only 
10  percent  of  all  requests  are  made 
directly  from  patients,  and  of  those,  the 
majority  are  for  purposes  of  continuing 
care  (transfer  to  another  provider),  not 
for  purposes  of  individual  inspection. 
The  Department  assumed  that  25 
percent  of  direct  patient  requests  to 
copy  medical  records  are  for  purposes  of 
inspecting  their  accuracy  (i.e..  2.5 
percent  of  all  copy  requests)  or  850.000 
in  2003  if  the  current  practice  remained 
unchanged. 

To  estimate  the  marginal  increase  in 
copying  that  might  result  from  the 
regulation,  the  Department  assumed  ttiaf 
as  patients  gained  more  awareness  of 
their  right  to  inspect  and  copy  their 
records,  more  requests  will  occur.  As  a 
result,  the  Department  assumed  a  ten 
percent  increase  in  the  number  of 
requests  to  inspect  and  copy  medical 
records  over  the  current  baseline,  which 
would  amount  to  a  little  over  85.000 
additional  requests  in  2003  at  a  cost  of 
Si. 3  million.  Allowing  for  a  5.3  percent 
increase  in  records  based  on  the 
increase  in  ambulatory  care  visits,  the 
highest  growth  rate  among  health 
service  sectors  (the  National 
Ambulatory  Medical  Care  Survey. 
1998).  the  total  cost  for  the  ten-year 
period  would  be  S16.8  million. 

The  final  rule  allows  a  provider  to 
deny  an  individual  the  right  to  inspect 
or  obtain  a  copy  of  protected  health 
information  in  a  designated  record  set 
under  certain  circumstances,  and  it 
provides,  in  certain  circumstances,  that 
the  patient  can  request  the  denial  to  be 
reviewed  by  another  licensed  health 
care  professional.  The  initial  provider 
can  choose  a  licensed  health  care 
professional  to  render  the  second 
review. 

The  Department  assumes  denials  and 
subsequent  requests  for  reviews  will  be 
extremely  rare.  The  Department 
estimates  there  are  about  932.000 
annual  requests  for  inspections  [i.e., 
base  plus  new  requests  resulting  from 
the  regulation),  or  approximately  1 1 
million  over  the  ten-year  period.  If  one- 
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tenth  of  one  percent  of  these  requests 
were  to  result  in  a  denial  in  accordance 
with  the  rule,  the  result  would  be 
1 1,890  cases.  Not  all  these  cases  would 
be  appealed.  If  2.5  percent  were 
appealed,  the  result  would  be  2.972 
cases.  If  a  second  provider  were  to 
spend  15  minutes  reviewing  the  case, 
the  cost  would  be  S6,000  in  the  first 
year  and  $86,360  over  ten  years. 

Amendments  to  Protected  Health 
Information 

Many  providers  and  health  plans 
currently  allow  patients  to  amend  the 
information  in  their  medical  record, 
where  appropriate.  If  an  error  exists, 
both  the  patient  and  the  provider  or 
health  plan  benefit  from  the  correction. 
However,  as  with  inspection  and 
copying,  many  states  do  not  provide 
individuals  with  the  right  to  request 
amendment  to  protected  health 
information  about  themselves.  Based  on 
these  assumptions,  the  Department 
concludes  that  the  principal  economic 
effect  of  the  final  rule  would  be  to 
expand  the  right  to  request  amendments 
to  protected  health  information  held  by 
d  health  plan  or  provider  to  those  who 
are  not  currently  covered  by  amendment 
requirements  under  state  laws  or  codes 
of  conduct.  In  addition,  the  rule  may 
draw  additional  attention  to  the  issue  of 
inaccuracies  in  information  and  may 
stimulate  patient  demand  for 
amendment  of  medical  records, 
including  in  those  states  that  currenth 
provide  a  right  to  amend  medical 
records 

Under  the  final  regulation,  if  a  patient 
requests  an  amendment  to  his  or  her 
medical  record,  the  provider  must  either 
accept  the  amendment  or  provide  the 
individual  with  the  opportunity  to 
submit  a  statement  disagreeing  with  the 
denial.  The  provider  must  acknowledge 
the  request  and  inform  the  patient  of  his 
action. 

The  cost  calculations  assume  that 
individuals  who  request  an  opportunitv 
to  amend  their  medical  record  have 
already  obtained  a  copy  of  it.  Therefore, 
the  administrative  cost  of  amending  the 
patient's  record  is  completely  separate 
from  inspection  and  copving  costs. 

Based  on  fact-finding  discussions 
with  a  variety  of  providers,  the 
Department  assumes  that  25  percent  of 
the  projected  850.000  people  who 
request  to  inspect  their  records  will  seek 
to  amend  them.  This  number  is  the 
existing  demand  plus  the  additional 
requests  resulting  from  the  rule.  Over 
ten  years,  the  number  of  expected 
amendment  requests  will  be  2.7  million. 
Unlike  inspections,  which  currentlv 
occur  in  a  small  percentage  of  cases,  our 
fact-finding  suggests  that  patients  very 


rarely  seek  to  amend  their  records,  but 
that  the  establishment  of  this  right  in 
the  rule  will  spur  more  requests.  The  25 
percent  appears  to  be  high  based  on  our 
discussions  with  providers  but  it  is 
being  used  to  avoid  an  underestimation 
of  the  cost 

As  noted,  the  provider  or  health  plan 
is  not  required  U)  evaluate  any 
amendment  requests,  only  to  append  or 
otherwise  link  to  the  request  in  the 
record.  We  expect  the  responses  will 
vary:  sometimes  an  assistant  will  only 
make  the  appropriate  notation  in  the 
record,  requiring  only  a  few  minutes: 
other  times  a  provider  or  manager  will 
review  the  request  and  make  changes  if 
appropriate,  which  may  require  as  much 
as  an  hour.  To  be  conservative  in  its 
estimate,  the  Department  has  assumed, 
on  average.  30  minutes  for  each 
amendment  nnquest  at  a  cost  of  $47.28 
per  hour  (2000  UPS). 

The  first-year  cost  for  the  amendment 
policy  is  estimated  to  be  S5  million.  The 
ten-year  cost  of  this  provision  is  $78  8 
million. 

Low  Enforcement  and  fudicial  and 
Administrative  Proceedings 

The  law  enforcement  provisions  of 
the  final  rule  allow  disclcjsure  of 
protected  health  information  without 
patient  authorization  under  four 
circumstances;  (1)  Pursuant  to  legal 
process  or  as  otherwise  required  by  law; 
(2)  to  locate  or  identify  a  suspect, 
fugitive,  material  witness,  or  missing 
person;  (3)  under  specified  conditions 
regarding  a  victim  of  crime;  and  (4)  and 
when  a  covered  entity  believes  the 
protected  health  information  constitutes 
evidence  of  a  crime  committed  on  its 
premises.  As  under  current  law  and 
practice,  a  covered  entity  may  disclose 
protected  health  information  to  a  law 
enforcement  official  if  such  official. 

Based  on  our  fact  finding,  we  are  not 
able  to  estimate  any  additional  costs 
from  the  final  rule  regarding  disclosures 
to  law  enforcement  officials.  The  final 
rule  makes  clear  that  current  court 
orders  and  grand  jury  subpoenas  will 
continue  to  provide  a  basis  for  covered 
entities  to  disclose  protected  health 
information  to  law  enforcement 
officials.  The  three-part  test,  which 
covered  entities  must  use  to  decide 
whether  tr)  dis(;lose  information  in 
response  to  an  administrative  request 
such  as  an  administrative  subpoena, 
represents  a  change  from  current 
practice  There  will  be  only  minimal 
costs  to  draft  the  standard  language  for 
such  subpoenas.  We  are  unable  to 
estimate  other  costs  attributable  to  the 
use  of  administrative  subpoenas.  We 
have  not  been  able  to  discover  any 
specific  information  about  the  costs  to 


law  enforcement  of  establishing  the 
predicates  for  issuing  the  administrative 
subpoena,  nor  have  we  been  able  to 
estimate  the  number  of  such  subpoenas 
that  will  likely  be  issued  once  the  final 
rule  is  implemented. 

A  covered  entity  may  disclose 
protected  health  information  in 
response  to  an  order  in  the  course  of  a 
judicial  or  administrative  proceeding  if 
reasonable  efforts  have  been  made  to 
give  the  individual,  who  is  the  subject 
of  the  protected  health  information, 
notice  of  and  an  opportunity  to  object  to 
the  disclosure  or  to  secure  a  qualified 
protective  order. 

The  Department  was  unable  to 
estimate  any  additional  costs  due  to 
compliance  with  the  final  rule's 
provisions  regarding  judicial  and 
administrative  proceedings.  The 
provision  requiring  a  covered  entity  to 
make  efforts  to  notify  an  individual  that 
his  or  her  records  will  be  used  in 
proceedings  is  similar  to  current 
practice;  attorneys  for  plaintiffs  and 
defendants  agreed  that  medical  records 
are  ordinarily  produced  after  the 
relevant  party  has  been  notified.  With 
regard  to  protective  orders,  we  believe 
that  standard  language  for  such  orders 
can  be  created  at  minimal  cost.  The  cost 
of  complying  with  such  protective 
orders  will  also  likely  be  minimal, 
because  attorney's  client  files  are 
ordinarily  already  treated  under 
safeguards  comparable  to  those 
contemplated  under  the  qualified 
protective  orders.  The  Department  was 
unable  to  make  an  estimate  of  how 
many  such  protective  orders  might  be 
created  annually. 

We  thus  do  not  make  any  estimate  of 
the  initial  or  ongoing  costs  for  judicial, 
administrative,  or  law  enforcement 
proceedings. 

Costs  to  the  Federal  Government 

The  rule  will  have  a  cost  impact  on 
various  federal  agencies  that  administer 
programs  that  require  the  use  of 
individual  health  information.  The 
federal  costs  of  complying  with  the 
regulation  and  the  costs  when  federal 
government  entities  are  serving  as 
providers  are  included  in  the 
regulation's  total  cost  estimate  outlined 
in  the  impact  analysis.  Federal  agencies 
or  programs  clearly  affected  by  the  rule 
are  those  that  meet  the  definition  of  a 
covered  entity.  However,  non-covered 
agencies  or  programs  that  handle 
medical  information,  either  under 
permissible  exceptions  to  the  disclosure 
rules  or  through  an  individual's 
expressed  authorization,  will  likely 
incur  some  costs  complying  with 
provisions  of  this  rule.  A  sample  of 
federal  agencies  encompassed  by  the 
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broad  scope  of  this  rule  include  the: 
Department  of  Health  and  Human 
Services,  Department  of  Defense, 
Department  of  Veterans  Affairs, 
Department  of  State,  and  the  Social 
Security  Administration. 

The  greatest  cost  and  administrative 
burden  on  the  federal  government  will 
fall  to  agencies  and  programs  that  act  as 
covered  entities,  by  virtue  of  being 
either  a  health  plan  or  provider. 
Examples  include  the  Medicare, 
Medicaid,  Children's  Health  Insurance 
and  Indian  Health  Service  programs  at 
the  Department  of  Health  and  Human 
Services;  the  CHAMPVA  health  program 
at  the  Department  of  Veterans  Affairs: 
and  the  TRICARE  health  program  at  the 
Department  of  Defense.  These  and  other 
health  insurance  or  provider  programs 
operated  by  the  federal  government  are 
subject  to  requirements  placed  on 
covered  entities  under  this  rule, 
including,  but  not  limited  to,  those 
outlined  in  Section  D  of  the  impact 
analysis.  While  many  of  these  federal 
programs  already  afford  privacy 
protections  for  individual  health 
information  through  the  Privacy  Act  and 
standards  set  by  the  Departments  and 
implemented  through  their  contracts 
with  providers,  this  rule  is  nonetheless 
expected  to  create  additional 
requirements.  Further,  we  anticipate 
that  most  federal  health  programs  will, 
to  some  extent,  need  to  modify  their 
existing  practices  to  comply  fully  with 
this  rule.  The  cost  to  federal  programs 
that  function  as  health  plans  will  be 
generally  the  same  as  those  for  the 
private  sector. 

A  unique  cost  to  the  federal 
government  will  be  in  the  area  of 
enforcement.  The  Office  for  Civil  Rights 
(OCR),  located  at  the  Department  of 
Health  and  Human  Services,  has  the 
primary  responsibility  to  monitor  and 
audit  covered  entities.  OCR  will  monitor 
and  audit  covered  entities  in  both  the 
private  and  government  sectors,  will 
ensure  compliance  with  requirements  of 
this  rule,  and  will  investigate 
complaints  from  individuals  alleging 
violations  of  their  privacy  rights.  In 
addition.  OCR  will  be  required  to 
recommend  penalties  and  other 
remedies  as  part  of  their  enforcement 
activities.  These  responsibilities 
represent  an  expanded  role  for  OCR. 
Beyond  OCR,  the  enforcement 
provisions  of  this  rule  may  have 
additional  costs  to  the  federal 
government  through  increased 
litigation,  appeals,  and  inspector  general 
oversight. 

.Examples  of  other  unique  costs  to  the 
federal  government  may  include  such 
activities  as  public  health  surveillance 
at  the  Centers  for  Disease  Control  and 


Prevention,  health  research  projects  at 
the  Agency  for  Healthcare  Research  and 
Quality,  clinical  trials  at  the  National 
Institutes  of  Health,  and  law 
enforcement  investigations  and 
prosecutions  by  the  Federal  Bureau  of 
Investigations.  For  these  and  other 
activities,  federal  agencies  will  incur 
some  costs  to  ensure  that  protected 
health  information  is  handled  and 
tracked  in  ways  that  comply  with  the 
requirements  of  this  title. 

We  estimate  that  federal  costs  under 
this  rule  will  be  approximately  Si  96 
million  in  2003  and  $1.8  billion  over  ten 
years.  The  ten-year  federal  cost  estimate 
represents  about  10.2  percent  of  the 
privacy  regulation's  total  cost.  This 
estimate  was  derived  in  two  steps. 

First,  we  assumed  that  the  proportion 
of  the  privacy  regulation's  total  cost 
accruing  to  the  federal  government  in  a 
given  year  will  be  equivalent  to  the 
proportion  of  projected  federal  costs  as 
a  percentage  of  national  health 
expenditures  for  that  year.  To  estimate 
these  proportions,  we  used  the  Health 
Care  Financing  Administration's 
November  1998  National  Health 
Expenditure  projections  (the  most 
recent  data  available)  of  federal  health 
expenditures  as  a  percent  of  national 
health  expenditures  from  2003  through 
2008,  trended  forward  to  2012.  We  then 
adjusted  these  proportions  to  exclude 
Medicare  and  Medicaid  spending, 
reflecting  the  fact  that  the  vast  majority 
of  participating  Medicare  and  Medicaid 
providers  will  not  be  able  to  pass 
through  the  costs  of  complying  with  this 
rule  to  the  federal  government  because 
they  are  not  reimbursed  under  cost- 
based  payment  systems.  This 
calculation  yields  a  partial  federal  cost 
of  $166  million  in  2003  and  $770 
million  over  ten  years. 

Second,  we  add  the  Medicare  and 
federal  Medicaid  costs  resulting  from 
the  privacy  regulation  that  HCFA's 
Office  of  the  Actuary  project  can  be 
passed  through  to  the  federal 
government.  These  costs  reflect  the 
actuaries'  assumption  regarding  how 
much  of  the  total  privacy  regulation  cost 
burden  will  fall  on  participating 
Medicare  and  Medicaid  providers, 
based  on  the  November  1998  National 
Health  Expenditure  data.  Then  the 
actuaries  estimate  what  percentage  of 
the  total  Medicare  and  federal  Medicaid 
burden  could  be  billed  to  the  programs, 
assuming  that  (1)  only  3  percent  of 
Medicare  providers  and  5  percent  of 
Medicaid  providers  are  still  reimbursed 
under  cost-based  payment  systems,  and 
(2)  over  time,  some  Medicaid  costs  will 
be  incorporated  into  the  state's 
Medicaid  expenditure  projections  that 
are  used  to  develop  the  federal  cost 


share  of  Medicaid  spending.  The  results 
of  this  actuarial  analysis  add  another 
$30  million  in  2003'and  Si  .0  billion 
over  ten  years  to  the  federal  cost 
estimate.  Together,  these  three  steps 
constitute  the  total  federal  cost  estimate 
of  $236  million  in  2003  and  $2.2  billion 
over  ten  years. 

Costs  to  State  and  Local  Governments 

The  rule  will  also  have  a  cost  effect 
on  various  state  and  local  agencies  that 
administer  programs  requiring  the  use 
of  individually  identifiable  health 
information.  State  and  local  agencies  or 
programs  clearly  affected  by  the  rule  are 
those  that  meet  the  definition  of  a 
covered  entity.  The  costs  when 
government  entities  are  ser\'ing  as 
providers  are  included  in  the  total  cost 
estimates.  However,  non-covered 
agencies  or  programs  that  handle 
individually  identifiable  health 
information,  either  under  permissible 
exceptions  to  the  disclosure  rules  or 
through  an  individual's  expressed 
authorization,  will  likely  incur  some 
costs  complying  with  provisions  of  this 
rule.  Samples  of  state  and  local  agencies 
or  programs  encompassed  by  the  broad 
scope  of  this  rule  include:  Medicaid. 
State  Children's  Health  Insurance 
Programs,  county  hospitals,  state  mental 
health  facilities,  state  or  local  nursing 
facilities,  local  health  clinics,  and 
public  health  surveillance  activities, 
among  others.  We  have  included  state 
and  local  costs  in  the  estimation  of  total 
costs  in  this  section. 

The  greatest  cost  and  administrative 
burden  on  the  state  and  local 
government  will  fall  to  agencies  and 
programs  that  act  as  covered  entities,  by 
virtue  of  being  either  a  health  plan  or 
provider,  such  as  Medicaid.  State 
Children's  Health  Insurance  Programs, 
and  countv  hospitals.  These  and  other 
health  insurance  or  provider  programs 
operated  by  state  and  local  government 
are  subject  to  requirements  placed  on 
covered  entities  under  this  rule, 
including,  but  not  limited  to.  those 
outlined  in  this  section  (Section  E)  of 
the  impact  analysis.  Many  of  these  state 
and  local  programs  already  afford 
privacy  protections  for  individualh 
identifiable  health  information  through 
the  Privacy  Act.  For  example,  state 
governments  often  become  subject  to 
Privacv  Act  requirements  when  they 
contract  with  the  federal  government. 
This  rule  is  expected  to  create 
additional  requirements  beyond  those 
covered  by  the  Privacy  Act. 
Furthermore,  we  anticipate  that  most 
state  and  local  health  programs  will,  to 
some  extent,  need  to  modif\-  their 
existing  Privacy  Act  practices  to  fully 
comply  with  this  rule.  The  cost  to  state 
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and  local  programs  that  hinction  as 
health  plans  will  be  different  than  the 
private  sector,  much  as  the  federal  costs 
vary  from  private  health  plans. 

A  preliminary  analysis  suggests  that 
state  and  local  government  costs  will  be 
on  the  order  of  S460  million  in  2003  and 
S2.4  billion  over  ten  years.  We  assume 
that  the  proportion  of  the  privacy 
regulation's  total  cost  accruing  to  state 
and  local  governments  in  a  given  year 
will  be  equivalent  to  the  proportion  of 
projected  state  and  local  costs  as  a 
percentage  of  national  health 
expenditures  for  that  year.  To  estimate 
these  proportions,  we  used  the  Health 
Care  Financing  Administration's 
November  1998  National  Health 
Expenditure  projections  of  state  and 
local  health  expenditures  as  a  percent  of 
national  health  expenditures  from  2003 
through  2008,  trended  forward  to  2012 
Based  on  this  approach,  we  assume  that 
over  the  entire  2003  to  2012  period.  13  6 
percent,  or  $2.4  billion,  of  the  privacy 
regulation's  total  cost  will  accrue  to 
state  and  local  governments.  Of  the  $2  4 
billion  state  and  local  government  cost. 
19  percent  will  be  incurred  in  the 
regulations  first  year  (2003)  In  each  of 
the  out-years  (2004-2012),  the  average 
percent  of  the  total  cost  incurred  will  be 
about  nine  percent  per  year.  These  state 
and  local  government  costs  are  included 
in  the  total  cost  estimates  discussed  in 
the  regulatory  impact  analysis. 

F.  Benefits 

There  are  important  societal  benefits 
associated  with  improving  health 
information  privacy.  Confidentiality  is  a 
key  component  of  trust  between  patients 
and  providers,  and  some  studies 
indicate  that  a  lack  of  privacy  may  deter 
patients  from  obtaining  preventive  care 
and  treatment/--'  For  these  reasons, 
traditional  approaches  to  estimating  the 
value  of  a  commodity  cannot  fuUv 
capture  the  value  of  personal  privacv  It 
may  be  difficult  for  individuals  to  assign 
value  to  privacy  protection  because 
most  individuals  view  personal  privacv 
as  a  right.  Therefore,  the  benefits  of  the 
proposed  regulation  are  impossible  to 
estimate  based  on  the  market  value  of 
health  information  alone.  However,  it  is 
possible  to  evaluate  some  of  the  benefits 
that  may  accrue  to  individuals  as  a 
result  of  proposed  regulation,  and  these 
benefits,  alone,  suggest  that  the 
regulation  is  warranted.  Added  to  these 
benefits  is  the  intangible  value  of 
privacy,  the  security  that  individuals 
feel  when  personal  information  is  kept 
confidential.  This  benefit  is  ven,'  real 
and  ver\'  significant  but  there  are  no 
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reliable  means  of  measuring  dollar  value 
of  such  benefit. 

As  noted  in  the  comment  and 
response  section,  a  number  of 
commenters  raised  legitimate  criticisms 
of  the  Department's  approach  to 
estimating  benefits.  The  Department 
considered  other  approaches,  including 
attempts  to  measure  benefits  in  the 
aggregate  rather  than  the  specific 
examples  set  forth  in  the  NPRM. 
However,  we  were  unable  to  identify 
data  or  models  that  would  provide 
credible  measures.  Privacy  has  not  been 
studied  empirically  from  an  economic 
perspective,  and  therefore,  we 
concluded  that  the  approach  taken  in 
the  NPRM  is  still  the  most  useful  means 
of  illustrating  that  the  benefits  of  the 
regulation  are  significant  in  relation  to 
the  economic  costs. 

Before  beginning  the  discussion  of  the 
benefits,  it  is  important  to  create  a 
framework  for  how  the  costs  and 
benefits  may  be  viewed  in  terms  of 
individuals  rather  than  societal 
aggregates  We  have  estimated  the  value 
an  insured  individual  would  need  to 
place  on  increased  privacy  to  make  the 
privacy  regulation  a  net  benefit  to  those 
who  receive  health  insurance.  Our 
estimates  are  derived  from  data 
produced  by  the  1998  Current 
Population  Survey  from  the  Census 
Bureau  (the  most  recent  available  at  the 
time  of  the  analysis),  which  show  that 
220  million  persons  are  covered  by 
either  private  or  public  health 
insurance,  loining  the  Census  Biu-eau 
data  with  the  costs  calculated  in  Section 
E,  we  have  estimated  the  cost  of  the 
regulation  to  be  approximately  $6,25  per 
year  (or  approximately  $0.52  per  month) 
for  each  insured  individual  (including 
people  in  government  programs).  If  we 
assume  that  individuals  who  use  the 
health  care  system  will  be  willing  to  pay 
more  than  this  per  year  to  improve 
health  information  privacy,  the  benefits 
of  the  proposed  regulation  will 
outweigh  the  cost. 

This  is  a  conservative  estimate  of  the 
number  of  people  who  will  benefit  from 
the  regulation  because  it  assumes  that 
only  those  individuals  who  have  health 
insurance  or  are  in  government 
programs  will  use  medical  services  or 
benefit  from  the  provisions  of  the 
proposed  regulation.  Currently,  there 
are  42  million  Americans  who  do  not 
have  any  form  of  health  care  coverage. 
The  estimates  do  not  include  those  who 
pay  for  medical  care  directly,  without 
any  insurance  or  government  support. 
By  lowering  the  number  of  users  in  the 
system,  we  have  inflated  our  estimate  of 
the  per-person  cost  of  the  regulation; 
therefore,  we  assume  that  our  estimate 


represents  the  highest  possible  cost  for 
an  individual. 

An  alternative  approach  to 
determining  how  people  would  have  to 
value  increased  privacy  for  this 
regulation  to  be  beneficial  is  to  look  at 
the  costs  divided  by  the  number  of 
encounters  with  health  care 
professionals  aiuiually.  Data  from  the 
Medical  Expenditure  Panel  Survey 
(MEPS)  produced  by  the  Agency  for 
Healthcare  PoUcy  Research  (AHCPR) 
show  approximately  776.3  million 
health  care  visits  (e.g.,  office  visits, 
hospital  and  nursing  home  stays,  etc.)  in 
the  first  year  (2003).  As  with  the 
calculation  of  average  annual  cost  per 
insured  patient,  we  divided  the  total 
cost  of  complying  with  the  regulation  by 
the  total  annual  number  of  health  care 
visits.  The  cost  of  instituting 
requirements  of  the  proposed  regulation 
is  $0.19  per  health  care  visit.  If  we 
assume  that  individuals  would  be 
willing  to  pay  more  than  $0.19  per 
health  care  visit  to  improve  health 
information  privacy,  the  benefits  of  the 
proposed  regulation  outweigh  the  cost. 

Qualitative  Discussion 

A  well  designed  privacy  standard  can 
be  expected  to  build  confidence  among 
the  public  about  the  confidentiality  of 
their  medical  records.  The  seriousness 
of  public  concerns  about  privacy  in 
general  are  shown  in  the  1994  Equifax- 
Harris  Consumer  Privacy  Survey,  where 
"84  percent  of  Americans  are  either  very 
or  somewhat  concerned  about  threats  to 
their  personal  privacy."  ^^  a  1999 
report,  'Promoting  Health  and 
Protecting  Privacy"  notes  "*   *   *  many 
people  fear  their  personal  health 
information  will  be  used  against  them: 
to  deny  insurance,  employment,  and 
housing,  or  to  expose  them  to  unwanted 
judgements  and  scrutiny."  ^*  These 
concerns  would  be  partly  allayed  by  the 
privacy  standard. 

Fear  of  disclosure  of  treatment  is  an 
impediment  to  health  care  for  many 
Americans.  In  the  1993  Harris-Equifax 
Health  Information  Privacy  Survey, 
seven  percent  of  respondents  said  they 
or  a  member  of  their  immediate  family 
had  chosen  not  to  seek  medical  services 
due  to  fear  of  harm  to  job  prospects  or 
other  life  opportunities.  About  two 
percent  reported  having  chosen  not  to 
file  an  insurance  claim  because  of 
concerns  of  lack  of  privacy  or 
confidentiality.'^*  Increased  confidence 


' '  (Consumer  Prii-acy  Sun-ey.  Harris-Equifax. 
1994.  pvi 

'"'  Promoting  Health:  Ptvtecting  Privacy, 
(^lifornia  Health  t".arp  Foundation  and  Consumers 
Union.  Ianuar\  1999,  p  12 

''"' Health  Informatinn  Sur\f>\:  Harris-Equifax, 
1993.  pp  49-50. 
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on  the  part  of  patients  that  their  privacy 
would  be  protected  would  lead  to 
increased  treatment  among  people  who 
delay  or  never  begin  care,  as  well  as 
among  people  who  receive  treatment 
but  pay  directly  (to  the  extent  that  the 
ability  to  use  their  insurance  benefits 
will  reduce  cost  barriers  to  more 
complete  treatment).  It  will  also  change 
the  dynamic  of  current  payments. 
Insured  patients  currently  paying  out-of- 
pocket  to  protect  confidentiality  will  be 
more  likely  to  file  with  their  insurer  and 
to  seek  all  necessary  care.  The  increased 
utilization  that  would  result  from 
increased  confidence  in  privacy  could 
be  beneficial  under  many 
circxunstances.  For  many  medical 
conditions,  early  and  comprehensive 
treatment  can  lead  to  lower  costs. 

The  following  are  four  examples  of 
areas  where  increased  confidence  in 
privacy  would  have  significant  benefits. 
They  were  chosen  both  because  they  are 
representative  of  widespread  and 
serious  health  problems,  and  because 
they  are  areas  where  reliable  and 
relatively  complete  data  are  available  for 
this  kind  of  analysis.  The  logic  of  the 
analysis,  however,  applies  to  any  health 
condition,  including  relatively  minor 
conditions.  We  expect  that  some 
individuals  might  be  concerned  with 
maintaining  privacy  even  if  they  have 
no  significant  health  problems  because 
it  is  likely  that  they  will  develop  a 
medical  condition  in  the  future  that 
they  will  want  to  keep  private. 

Cancer 

The  societal  burden  of  disease 
imposed  by  cancer  is  indisputable. 
Cancer  is  the  second  leading  cause  of 
death  in  the  US.^e  exceeded  only  by 
heart  disease.  In  2000,  it  is  estimated 
that  1.22  million  new  cancer  cases  will 
be  diagnosed.'*^  The  estimated 
prevalence  of  ceincer  cases  (both  new 
and  existing  cases)  in  1999  was  8.37 
million.*"  In  addition  to  mortality, 
incidence,  and  prevalence  rates,  the 
other  primary  methods  of  assessing  the 
burden  of  disease  are  cost-of-illness  and 
quality  of  life  measures.''^  Cost  of  illness 
measures  the  economic  costs  associated 
with  treating  the  disease  (direct  costs) 
and  lost  income  associated  with 
morbidity  and  mortality  (indirect  costs). 


-"•  .\nierican  Cancer  Society.  http://4a2z.com('cgi/ 
rfrcBi?4CANCER-2-htlp;//wv»rw.cancer.org/ 
frames.html 

''"  .American  Cancer  Society,  http:// 
www3.cancer.org/cancerinfo/sitecenter.asp?ctid= 
8&scp=  0&scs=  0&scss=  O&scdot  =  40000. 

'•"Polednak.  .^P.  "Estimating  Prevalence  of 
Ciincer  in  the  United  States."  Cancer  1997;  8-:136- 
41 

5^  Martin  Brown.  "The  Burden  of  Illness  of 
Cancer:  Economic  Cost  and  Quality  of  Life." 
Annual  Review  of  Public  Health.  2001;22:91-113. 


The  National  Institutes  of  Health 
estimates  that  the  overall  annual  cost  of 
cancer  in  1990  was  $96.1  bilUon;  $27.5 
billion  in  direct  medical  costs  and  $68.7 
billion  for  lost  income  due  to  morbidity 
and  mortality.^"  Health-related  quality 
of  life  measiues  integrate  the  mortality 
and  morbidity  effects  of  disease  to 
produce  health  status  scores  for  an 
individual  or  population.  For  example, 
the  Quality  Adjusted  Life  Year  (QALY) 
combines  the  pain,  suffering,  and 
productivity  loss  caused  by  illness  into 
a  single  measure.  The  Disability 
Adjusted  Life  Year  (DALY)  is  based  on 
the  sum  of  life  years  lost  to  premature 
mortality  and  years  that  are  lived, 
adjusted  for  disabiUty.*^'  The  analysis 
below  is  based  on  the  cost-of-illness 
measiu^e  for  cancer,  which  is  more 
developed  than  the  quality  of  life 
measure. 

Among  the  most  important  elements 
in  the  fight  against  cancer  are  screening, 
early  detection  and  treatment  of  the 
disease.  However,  many  patients  are 
concerned  that  cancer  detection  and 
treatment  will  make  them  vulnerable  to 
discrimination  by  insurers  or 
employers.  These  privacy  concerns  have 
been  cited  as  a  reason  patients  do  not 
seek  early  treatment  for  diseases  such  as 
cancer.  As  a  result  of  forgoing  early 
treatment,  cancer  patients  may 
ultimately  face  a  more  severe  illness 
and/or  prematiu-e  death. 

Increasing  people's  confidence  in  the 
privacy  of  their  medical  information 
would  encourage  more  people  with 
cancer  to  seek  cancer  treatment  earlier, 
which  would  increase  cancer  survival 
rates  and  thus  reduce  the  lost  wages 
associated  with  cancer.  For  example, 
only  24  percent  of  ovarian  cancers  are 
diagnosed  in  the  early  stages.  Of  these, 
approximately  90  percent  of  patients 
survive  treatment.  The  survival  rate  of 
women  who  detect  breast  cancer  early  is 
similarly  high;  more  than  90  percent  of 
women  who  detect  and  treat  breast 
cancer  in  its  early  stages  will  survive.''^ 

We  have  attempted  to  estimate  the 
annual  savings  in  foregone  wages  that 
would  result  from  earlier  treatment  due 
to  enhanced  protection  of  the  privacy  of 
medical  records.  We  do  not  assume 
there  would  be  increased  medical  costs 
from  earlier  treatment  because  the  costs 
of  earlier  and  longer  cancer  treatment 


••"  Disease-Spec  ifir  E.stimates  of  DireLt  .ind 
Indirect  Costs  of  Illness  and  NIH  Support   Fiscal 
Year  2000  Update.  Department  of  Health  and 
Human  Services.  Nailonal  Institutes  of  Health. 
Office  of  the  Director.  Februarv  2000 

*•'  D,^LY  scores  for  10  cancer  sites  are  presented 
in  Brown.  "The  Burden  of  Illness  of  Cancer: 
Economic  Cost  and  Quality  of  Life."  figure  1. 

•>-  Breast  Cancer  Information  Service  http:// 
trfn.clpgh.org/bcis/F.AQ'facts2.html 


are  probably  offset  by  the  costs  of 
treating  late-stage  cancer  among  people 
who  would  otherwise  not  be  treated 
until  their  cases  had  progressed. 

Although  figures  on  the  number  of 
individuals  who  avoid  cancer  treatment 
due  to  privacy  concerns  do  not  exist, 
some  indirect  evidence  is  available  A 
1993  Harris-Equifax  Health  Information 
Privacv  Survey  (noted  earlier)  found 
that  seven  percent  of  respondents 
reported  that  they  or  a  member  of  their 
immediate  family  had  chosen  not  to 
seek  services  for  a  physical  or  mental 
health  condition  due  to  fear  of  harm  to 
job  prospects  or  other  life  opportunities. 
It  should  be  noted  that  this  sur\ey  is 
somewhat  dated  and  represents  only 
one  estimate.  Moreover,  given  the 
wording  of  the  question,  there  are  other 
reasons  aside  from  privacy  concerns 
that  led  these  individuals  to  respond 
affirmatively.  However,  for  the  purposes 
of  this  estimate,  we  assume  that  privacy 
concerns  were  responsible  for  the 
majority  of  positive  responses. 

Based  on  the  Harris-Equifax  sur\'ey 
estimate  that  seven  percent  of  people 
did  not  seek  services  for  physical  or 
mental  health  conditions  due  to  fears 
about  job  prospects  or  other 
opportunities,  we  assume  that  the 
proportion  of  people  diagnosed  with 
cancer  who  did  not  seek  earlier 
treatment  due  to  these  fears  is  also 
seven  percent.  Applying  this  seven 
percent  figure  to  the  estimated  number 
of  total  cancer  cases  (8.37  million)  gives 
us  an  estimate  of  586,000  people  who 
did  not  seek  earlier  cancer  treatment 
due  to  privacy  concerns.  We  estimate 
annual  lost  wages  due  to  cancer 
morbidity  and  mortality  per  cancer 
patient  by  dividing  total  lost  wages 
($68. 7  billion)  by  the  number  of  cancer 
patients  (8.37  million),  which  rounds  to 
$8,200.  We  then  assume  that  cancer 
patients  who  seek  earlier  treatment 
would  achieve  a  one-third  reduction  in 
cancer  mortality  and  morbidity  due  to 
earlier  treatment.  The  assumption  of  a 
one-third  reduction  in  mortality  and 
morbidity  is  derived  from  a  study 
showing  a  one-third  reduction  in 
colorectal  cancer  mortality  due  to 
colorectal  cancer  screening.'' '  We  could 
have  chosen  a  lower  or  higher  treatment 
success  rate.  By  multiplying  586.000  by 
$8,200  by  one-third,  we  calculate  that 
$1.6  billion  in  lost  wages  could  be  saved 
each  year  by  encouraging  more  people 
to  seek  early  cancer  treatment  through 
enhanced  privacy  protections.  This 
estimate  illustrates  the  potential  savings 


•'lack  S.  Mandel.  et  al  .  ■  Reducinp  .Mortalitv 
from  Colorectal  Cancer  bv  Screening  for  Fecal 
Occult  Blood."  The  New  England  journal  of 
Medicine.  May  13.  1993,  Vol,  328.  No.  19. 
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in  lost  wages  due  to  cancer  that  could 
be  achieved  with  greater  privacy 
protections. 

HIV 'AIDS 

Early  detection  is  essential  for  the 
survival  of  a  person  with  HIV  (Human 
Immunodeficiency  Virus)  Concerns 
about  the  confidentiality  of  HIV  status 
would  likely  deter  some  people  from 
t^etting  tested.  For  this  reason,  each  state 
has  passed  some  sort  of  legislation 
regarding  confidentiality  of  an 
individual's  HIV  status.  However.  HIV 
status  can  be  revealed  indirectly 
through  disclosure  of  H.AART  (Highlv 
Active  Anti-Retroviral  Therapy)  or 
similar  HIV  treatment  drug  use.  In 
addition,  since  HIV'AIDS  (Acquired 
Immune  Deficiency  Syndrome)  is  often 
the  only  specially  protected  condition, 
"blacked  out  "  information  on  medical 
charts  could  indicate  HI\'  positive 
status.'-'  Strengthening  privacy 
protections  beyond  this  disease  could 
increase  confidence  in  privacv  regarding 
HIV  as  well.  Drug  therapy  for  HFV 
positive  persons  has  proven  to  be  a  life- 
e.xtending,  cost-effective  tool.''"'  A  1998 
study  showed  that  beginning  treatment 
with  HAART  in  the  early  asymptomatic 
stage  IS  more  cost-effective  than 
beginning  it  late.  After  five  years,  onlv 
l.T  percent  of  patients  with  early 
treatment  are  estimated  to  develop  an 
ADE  (AIDS-defining  event),  whereas  29 
percent  would  if  treatment  began  later 
Early  treatment  with  HAART  prolongs 
survival  (ad)usted  for  quality  of  life)  bv 
6.2  percent.  The  overall  cost  of  earlv 
HA.\RT  treatment  is  estimated  at 
S23.700  per  quality-adjusted  year  of  life 
saved. '■'' 

Other  Sexually  Transmitted  Diseases 

It  is  difficult  to  know  how  many 
people  are  avoiding  testing  for  STDs 
despite  having  a  sexually  transmitted 
disease.  A  1998  study  by  the  Kaiser 
Family  Foundation  found  that  the 
incidence  of  disease  was  15.3  million  in 
1996,  though  there  is  great  uncertaintv 
due  to  under-reporting."-  For  a 
potentially  embarrassing  disease  such  as 
an  STD.  seeking  treatment  requires  trust 


<"  Promoting  Hpalth  Protecting  Pnvacy. 
California  Health  Care  FoundaUun  and  Consumers 
Union.  lanuary  1999.  p  13 

"  For  example.  Roger  Deteis.  M.D.,  et  al..  in 
Effectiveness  of  Potent  .^nti-retroviral  Therapy. 
•    "    *■■  |.AM.^.  1998;  280:1497-1503  note  the 
impact  of  therapv  on  HIV  persons  with  respect  to 
lengthening  the  time  to  development  of  AIDS,  not 
just  delaving  death  in  persons  who  alreadv  have 
AIDS. 

''•>  lohn  Hombergpr  et  al..  'Earlv  treatment  with 
highlv  active  anti-retroviral  therapy  (HAART)  is 
cost-effective  compared  to  delayed  treatment."  12th 
World  AIDS  conference.  1998. 

"■  Sexually  Ttnnsmitted  Diseases  in  America. 
Kaiser  Family  Foundation,  1998.  p.  12. 


in  both  the  provider  and  the  health  care 
>ystem  for  confidentiality  of  such 
information.  Greater  trust  should  lead  to 
more  testing  and  greater  levels  of 
treatment.  Earlier  treatment  for  curable 
STDs  can  mean  a  decrease  in  morbidity 
and  the  i:osts  associated  with 
complications.  These  include  expensive 
fertility  problems,  fetal  blindness, 
ectopic  pregnancies,  and  other 
reproductive  complications. •'"  In 
addition,  there  could  be  greater  overall 
savings  if  earlier  treatment  translates 
into  reduced  spread  of  infections. 

Mental  Health  Treatment 

When  individuals  have  a  better 
understanding  of  the  privacy  practices 
that  we  are  requiring  in  this  proposed 
rule,  some  will  be  less  reluctant  to  seek 
mental  hiMlth  treatment.  (Jne  way  that 
individuals  will  receive  this  information 
is  through  the  notice  requirement. 
Increased  use  of  mental  health  and 
services  would  be  expected  to  be 
beneficial  to  the  persons  receiving  the 
care,  to  their  families,  and  to  societv  at 
large.  The  direct  benefit  to  the 
individual  from  treatment  would 
include  improved  quality  of  life, 
reduced  disability  associated  with 
mental  conditions,  reduced  mortality 
rate,  and  increased  productivitv 
associated  with  reduced  disability  and 
mortaiitv  The  benefit  to  families  would 
include  quality  of  life  improvements 
and  reduced  medical  costs  for  other 
family  members  associated  with  abusive 
behavior  by  the  treated  individual 

The  potential  economic  benefits 
associated  with  improving  privacy  of 
individually  identifiable  health 
information  and  thus  encouraging  some 
portion  of  individuals  to  seek  initial 
mental  health  treatment  or  increase 
service  use  are  difficult  to  quantify'  well. 
Nevertheless,  using  a  methodology 
similar  to  the  one  used  above  to 
estimate  potential  savings  in  cancer 
costs,  one  can  lay  out  a  range  of  possible 
benefit  levels  to  illustrate  the  possibilitv 
of  cost  .savings  associated  with  an 
expansion  nf  mental  hc^alth  and 
treatment  to  individuals  who,  due  to 
protections  offered  bv  the  privacv 
regulation,  might  seek  treatment  that 
they  otherwise  would  not  have.  This 
can  be  illustrated  bv  drawing  upon 
existing  data  im  the  economic  costs  of 
mental  illness  and  the  treatment 
effectiveness  of  inten'entions. 

The  1998  Substance  Abuse  and 
.Mental  Health  Statistics  Source  Book 
from  the  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA)  estimates  that  the  economic 


cost  to  society  of  mental  illness  in  1994 
was  about  5204.4  bilhon.  About  $91.7 
billion  was  due  to  the  cost  of  treatment 
and  medical  care  and  S112.6  billion 
(1994  dollars)  was  due  to  loss  of 
productivity  associated  with  morbidity 
and  mortality  and  other  related  costs, 
such  as  crime.'*''  Evidence  suggests  that 
appropriate  treatment  of  mental  health 
disorders  can  result  in  50-80  percent  of 
individuals  experiencing  improvements 
in  these  types  of  conditions. 
Improvements  in  patient  functioning 
and  reduced  hospital  stays  could  result 
in  hundreds  of  millions  of  dollars  in 
cost  savings  annually. 

Although  figures  on  the  number  of 
individuals  who  avoid  mental  health 
treatment  due  to  privacy  concerns  do 
not  exist,  some  indirect  evidence  is 
available.  As  noted  in  the  cancer 
discussion,  the  1993  Harris-Equifax 
Health  Information  Privacy  Survey 
found  that  7  percent  of  respondents 
reported  that  they  or  a  member  of  their 
immediate  family  had  chosen  not  to 
seek  services  for  a  physical  or  mental 
health  condition  due  to  fear  of  harm  to 
job  prospects  or  other  life  opportunities. 
(See  above  for  limitations  to  this  data). 

We  assume  that  the  proportion  of 
people  with  a  mental  health  disorder 
who  did  not  seek  treatment  due  to  fears 
about  job  prospects  or  other 
opportunities  is  the  same  as  the 
proportion  in  the  Harris-Equifax  sur\'ey 
sample  who  did  not  seek  services  for 
physical  or  mental  health  conditions 
due  to  the  same  fears  (7  percent).  The 
1999  Surgeon  General's  Report  on 
Mental  Health  estimates  that  28  percen. 
of  the  U.S.  adult  population  has  a 
diagnosable  mental  and/or  substance 
abuse  disorder  and  20  percent  of  the 
population  has  a  mental  and/or 
substance  abuse  disorder  for  which  thev 
do  not  receive  treatment.'"  Based  on  the 
Surgeon  General's  Report,  we  estimate 
that  15  percent  of  the  adult  population 
has  a  mental  disorder  for  which  they  do 
not  seek  treatment."'  Assuming  that  7 


"*  Standard  Medical  information;  see  http:// 
>vwi\  mayoheultti.org  for  examples. 


"^ Substance  ,M)u!>e  and  Mental  Health  Ser\ices 
.\dniini.slralion.  http  /  iih-m  '.amhsa.gov/oas/srcbk' 
costs02htm  Souri  >■  nf  data:  Dl'  Rice.  Costs  of 
Mental  Illness  (unpublished  data). 

^"Department  nf  Health  and  Human  Services, 
Mental  Health  \  Ki'pnrt  (if  the  .Surgeon  (icneral. 
Rockville.  MD:  1999.  page  408. 

■ '  According  to  the  Surgeon  trt'iierals  Report.  :;8 
percent  of  the  adult  population  have  either  a  ment.il 
or  addictive  disorder,  whether  or  not  thev  receive 
services:  19  percent  have  a  mental  ilisorder  alone. 
6  percent  have  a  substance  abuse  disorder  alone, 
and  3  percent  have  tioth   Subtrac  ting  the  ,)  pertent 
who  have  both,  about  three-cjuarters  of  the 
population  with  either  a  mental  or  addictive 
disorder  ha\"  a  mental  disorder  and  one-quarter 
have  a  substam  e  abuse  disorder  We  assume  that 
this  ratio  (three-quarter  to  one-quarter)  is  the  same 
for  the  adult  population  with  either  a  mental  or 
addictive  disorder  who  do  nut  receive  services. 
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percent  of  those  with  mental  disorders 
did  not  seek  treatment  due  to  privacy 
concerns,  we  estimate  that  1.05  percent 
of  the  adult  population  ^^  (15  percent 
multiplied  by  7  percent),  or  2.07  million 
people,  did  not  seek  treatment  for 
mental  illness  due  to  privacy  fears. 

The  indirect  (non-treatment) 
economic  cost  of  mental  illness  per 
person  with  mental  illness  is  $2,590 
($112.6  billion  divided  by  43.4  million 
people  with  mental  illness). '^^  The 
treatment  cost  of  mental  illness  per 
person  with  mental  illness  is  $2,110 
(S91.7  billion  divided  by  43.4  million 
individuals).  If  we  assume  that  indirect 
economic  costs  saved  by  encouraging 
more  individuals  with  mental  illness  to 
enter  treatment  are  offset  by  the 
additional  treatment  costs,  the  net 
savings  is  about  $480  per  person. 

As  stated  above,  appropriate 
treatment  of  mental  health  disorders  can 
result  in  50-80  percent  of  individuals 
experiencing  improvements  in  these 
types  of  conditions.  Therefore,  we 
multiply  the  number  of  individuals  with 
mental  disorders  who  would  seek 
treatment  with  greater  privacy 
protections  (2.07  million)  by  the 
treatment  effectiveness  rate  by  the  net 
savings  per  effective  treatment  ($480). 
Assuming  a  50  percent  success  rate,  this 
equation  yields  annual  savings  of  $497 
million.  Assuming  an  80  percent 
success  rate,  this  yields  annual  savings 
of  5795  million. 

Given  the  existing  data  on  the  annual 
economic  costs  of  mental  illness  and  the 
rates  of  treatment  effectiveness  for  these 
disorders,  coupled  with  assumptions 
regarding  the  percentage  of  individuals 
who  would  seek  mental  health 
treatment  with  greater  privacy 
protections,  the  potential  net  economic 
benefits  could  range  from  approximately 
$497  million  to  $795  million  annually. 

V.  Final  Regulatory  Flexibility  Analysis 

A.  Introduction 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601  et  seq.,  the  Department 
must  prepare  a  regulatory  flexibility 
analysis  if  the  Secretary  certifies  that  a 
final  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.^'' 


This  analysis  addresses  four  issues: 
(1)  The  need  for,  and  objective  of.  the 
rule;  (2)  a  summary'  of  the  public 
comments  to  the  NPRM  and  the 
Department's  response;  (3)  a  description 
and  estimate  of  the  number  of  small 
entities  affected  by  the  rule;  and  (4)  a 
description  of  the  steps  the  agency  has 
taken  to  minimize  the  economic  impact 
on  small  entities,  consistent  with  the 
law  and  the  intent  of  the  rule.  The 
following  sections  provide  details  on 
each  of  these  issues,  A  description  of 
the  projected  reporting  and  record 
keeping  requirements  of  the  rule  are 
included  in  Section  IX.  below. 

B.  Reasons  for  Promulgating  the  Rule 

This  proposed  rule  is  being 
promulgated  in  response  to  a  statutory' 
mandate  to  do  so  under  section  264  of 
Public  Law  104-191.  Additional 
information  on  the  reasons  for 
promulgating  the  rule  can  be  found  in 
earlier  preamble  discussions  (see 
Section  I.  B,  above). 

1.  Objectives  and  Legal  Basis 

This  information  can  be  found  in 
earlier  preamble  discussions  (See  I.  C. 
and  IV.,  above). 

2.  Relevant  Federal  Provisions 

This  information  can  be  found  in 
earlier  preamble  discussions  (See  I.  C, 
above). 

C.  Summary  of  Public  Comments 

The  Department  received  only  a  few- 
comments  regarding  the  Initial 
Regulatory'  Flexibility  Analysis  (IRFA) 
contained  in  the  NPRM.  A  number  of 
commenters  argued  that  the  estimates 
IRFA  were  too  low  or  incomplete.  The 
estimates  were  incomplete  to  the  extent 
that  a  number  of  significant  policy 
provisions  in  the  proposal  were  not 
estimated  because  of  too  little 
information  at  the  time.  In  the  final 
IRFA  we  have  estimates  for  these 
provisions.  As  for  the  estimates  being 
too  low,  the  Department  has  sought  as 
much  information  as  possible.  The 
methodology  employed  for  allocating 
costs  to  the  small  business  sectors  is 
explained  in  the  following  section. 

Most  of  the  other  comments 
pertaining  to  the  IRFA  criticized 
specific  estimates  in  the  NPRM. 


Generally,  the  commenters  argued  that 
certain  cost  elements  were  not  included 
in  the  cost  estimates  presented  in  the 
NPRM.  The  Department  has  expanded 
our  description  of  our  data  and 
methodology  in  both  the  final  RIA  and 
this  final  RFA  to  try  to  clarify  the  data 
and  assumptions  made  and  the  rationale 
for  using  them. 

Finally,  a  number  of  commenters 
suggested  that  small  entities  be 
exempted  from  coverage  from  the  final 
rule,  or  that  they  be  given  more  time  to 
comply.  As  the  Department  has 
explained  in  the  Response  to  Comment 
section  above,  such  changes  were 
considered  but  rejected.  Small  entities 
constitute  the  vast  majority  of  all 
entities  that  are  covered;  to  exempt 
them  would  essentially  nullify  the 
purpose  of  the  rule.  Extensions  were 
also  considered  but  rejected.  The  rule 
does  not  take  effect  for  two  years,  which 
is  ample  time  for  small  entities  to  learn 
about  the  rule  and  make  the  necessary 
changes  to  come  into  compliance, 

D.  Economic  Effects  on  Small  Entities 

1.  Number  and  Types  of  Small  Entities 
Affected 

The  Small  Business  Administration 
defines  small  businesses  in  the  health 
care  sector  as  those  organizations  with 
less  than  55  million  in  annual  revenues. 
Nonprofit  organizations  are  also 
considered  small  entities;"'  however, 
individuals  and  states  are  not  included 
in  the  definition  of  a  small  entity. 
Similarly,  small  government 
jurisdictions  with  a  population  of  less 
than  50.000  are  considered  small 
entities."'' 

Small  business  in  the  health  care 
sector  affected  by  this  rule  may  include 
such  businesses  as:  Nonprofit  health 
plans,  hospitals,  and  skilled  nursing 
facilities  (SNFs):  small  businesses 
providing  health  coverage;  small 
phvsician  practices;  pharmacies; 
laboratories;  durable  medical  equipment 
(DME)  suppliers;  health  care 
clearinghouses;  billing  companies;  and 
vendors  that  supply  software 
applications  to  health  care  entities. 

The  U.S.  Small  Business 
Administration  reports  that  as  of  1997, 
there  were  562.916  small  health  care 
entities  ""  classified  within  the  SIC 


Thus,  we  assume  that  15  percent  of  the  population 
have  an  untreated  mental  disorder  (three-quarters  of 
20  percent)  and  5  percent  have  an  untreated 
addictive  disorder  (one-quarter  of  20  percent). 

'■'  According  to  the  Population  Estimates 
Program.  Population  Division,  U.S.  Census  Bureau, 
the  L'.S  population  age  20  and  older  is  197.1 
million  on  Sept.  1,  2000.  This  estimate  of  the  adult 
population  is  used  throughout  this  section. 


"3  The  number  of  adults  with  mental  illness  is 
calculated  by  multiplying  the  I'.S.  Census  Bureau 
estimate  of  the  U.S.  adult  population — 197] 
million — bv  the  percent  of  the  adult  population 
with  mental  illness — 22  percent,  according  to  the 
Surgeon  Generals  Report  on  Mental  Health,  which 
says  that  19  percent  of  the  population  have  a  mental 
disorder  alone  and  three  percent  have  a  mental  and 
substance  abuse  disorder. 

'<  "Entities"  and  "establishments'  are 
svnonvmous  in  this  analvsis. 


^VEntities"  and  "establishments"  are  used 
svnonvmously  in  this  RVA 

"'■  "Small  governments  '  were  not  iniluded  m  this 
analvsis  directly:  rather  we  have  included  the  kinds 
of  institutions  within  those  governments  that  are 
likelv  to  incur  costs,  such  as  government  hospitals 
and  clinics. 

"Entities  are  the  physical  location  where  an 
enterprise  conducts  business  An  enterprise  mav 
conduct  business  in  more  than  one  establishment. 
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c:odes  we  hd\e  identified  as  being 
covered  estahiishnients  (Tdble  A). 

Table  A.— Number  of  Health  Care  Establishments  That  Meet  SBA  Size  Standards, 
1997' 


Standard 

Industrial 

C  <Kl«  (SIC) 

Industry 

ToUl  Number  of 

Hcallii  Care 
Etiablithments 

Number  of 
Esiablishmenu  that 

Meet  SBA  Size 

Suadards'  or  RFA 

lion-  profit 

itaodard 

•/.of 
EitaMishments  tkat 

Meet  SBA  Size 
Standards'  or  RFA 
MB-profit  tUMUrd 

5910 

Dr\jg  Stores  &  Propneury  Stores 

48.147 

23,923 

497% 

6320 

Accident  &  Health  Insurance  &  Medical  Service  Plans 

8.083 

665 

82% 

7352 

Medical  Evjuipment  Rental  and  Leasing 

3J46 

1.836 

54  9% 

8010 

Offices  &  Clinics  Of  Doctors  Of  Medicine 

190.233 

170.962 

89  9% 

8020 

Offices  &  Clinics  Of  Dcnusts 

115.020 

113.864 

99.0% 

8030 

Offices  &  Clinics  Of  Doctors  Of  Osteopathy 

9,143 

8.8S0 

%.8% 

8040 

Offices  &  Clinics  Of  Other  Health  Practitioners 

89,482 

86.596 

96.8% 

8050 

Nursing  &  Personal  Care  Facilities 

33,178 

17,727 

53  4% 

8060 

HospiUls 

6,991 

3,485 

498% 

8070 

Medical  &  Dental  Laboratones 

1  7.586 

13.015 

74.0% 

8080 

Home  Health  Care  Services 

19,562 

12.841 

65  6% 

8090 

•Miscellaneous  Health  &  Allied  Services 

22,145 

11.219 

50  7% 

iva 

Fully  Insured  ERISA' 

2,125,000 

0 

NA 

rva 

Institutional  Review  Boards  (IRB)"" 

450,000 

0 

NA 

n/a 

Toul- 

562,916 

464,983 

826% 

1  Source  OfTice  of  Advocacv.  U  S  Small  Business  Admimstration,  from  dau  provided  by  the  Bureau  of  the  Census,  SutisDcs  of  U  S 
Businesses.  1 997    Establishments  that  have  less  than  $5,000,000  in  annual  revenue  are  considered  small  businesses  here,  as  are  non- 
profit esublishmeiits  (regardless  ol  revenue)    We  have  non-profit  dau  for  the  following  SICs  8050,  8060,  and  8080  and  have  included 
the  number  of  non-profits  m  each  category  into  the  table 

-  We  have  not  included  the  number  of  fully  insured  ERJS.A  plans  or  institutional  review  boards  (IRB)  in  the  total  number  of  health  care 
establishments  or  the  number  ot  establishments  that  meet  SBA  standards  lor  small  entities,  since  these  are  not  sctjarate  businesses  with 
SIC  codes  and  we  do  not  have  sufficient  dau  to  impute  revenues  to  them 

'  We  have  included  self-insured,  self-administered  plans  and  third  party  administrators  in  the  total  number  of  health  plans,  even  though 
neither  has  individual  SIC  codes  because  we  have  the  ability  to  impute  revenues  to  them.  Therefore,  the  number  of  health  plans  m  SIC 
6320  IS  greater  than  the  figure  usually  reported  in  the  Statistics  of  U  S  Businesses 

These  small  businesses  represent 
82.6%  of  all  health  care  establishments 
examined."'*  Small  businesses  represent 
a  significant  portion  of  the  total  number 
of  health  care  establishments  but  a  small 
portion  of  the  revenue  stream  for  all 
health  care  establishments   In  1947,  the 


M)tTicp  ijf  .Advocacy.  l'..S  Small  Business 
Adminislratiiin,  from  data  providfid  bv  the  BiirtMii 
oftheOnsiH   Statistics  of  11. S  Busin'-ssi^s   )  4'r 


small  health  (  are  businesses  represented     establishments  that  will  be  required  to 


generated  approxuiiatelv  S430  billion  in 
annual  receipts,  or  .iO  2"()  of  the  total 
re\,  enue  generated  b\  hfMlth  care 
e-.tablishments  (Table  B).""  The 
following  sections  provide  estimates  of 
the  number  of  small  health  care 


1997. 


comply  with  the  rule.  Note,  however, 
that  the  SBA's  published  annual 
receipts  of  health  care  industries  differ 
from  the  National  Health  Expenditure 
data  that  the  Health  Care  Financing 
Administration  (HCFA)  maintains. 
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These  data  do  not  provide  the  specific         establishment  and  revenue  data  for  this 
revenue  data  required  for  a  RFA;  only  analysis, 

the  SBA  data  has  the  requisite 

Ttble  B.~Annaal  Receipts  of  Health  Care  Entities,  1997^ 


SUwUrd 
ladMtrial 
CMle(SIC) 

Industry 

Total  Revenue 

Revenae  Generated 
by  Small  Entities 

%  of  Toul 

Revenue  Generated 

by  Small  Entities 

5910 

Drag  Stores  &  Proprietary  Stores 

$100302,441,000 

$25,620,978,000 

25.5% 

6320 

Accident  A  Healdi  Insurance  &  Medical  Senrice  Plans 
(SIC  6320),  Self-btsured/  Self  Administered  (no  SIC), 
Third  Party  Admmistrators  (no  SIC)2 

$512,111,493,027 

$657,074,000 

0  1% 

7352 

Medica]  Equipment  Rental  &  Leasing 

$4,040,646,000 

$1,193,345,000 

29.5% 

8010 

Offices  &  CHnics  Of  Doctors  Of  Medicine 

$182,148,148,000 

$105334,031,000 

57  8% 

8020 

{Offices  A  Clinics  Of  Dentists 

$48,766,434,000 

$47,218,844,000 

96.8% 

8030 

Offices  A  CKnics  Of  Doctors  Of  Osteopathy 

$4,613,192,000 

$4,039,868,000 

87  6% 

8040 

Offices  &  Clinics  Of  Other  Heahh  Practitioners 

$28,110,189,000 

$23,170,899,000 

82  4% 

8050 

Nursing  A  Ptrsonal  Care  FaciHties 

$77,166,537,000 

$24,484,098,431 

31  7% 

8060 

Hospitals 

$382440,791,000 

$172352,388.454 

45  1% 

8070 

Medical  A  Dental  Laboratories 

$19,872,150,000 

$6,862,628,000 

34  5% 

8080 

Home  Heaitfa  Care  Services 

$31,061,036,000 

$12,085,755,906 

38.9% 

8090 

MisceUaneoos  Health  A  Allied  Services 

$35,034,774,000 

$6,812,006,000 

19  4% 

N/A 

Total  ReceiDts 

$1,425,767,831,027 

$430,031,915,791 

302% 

1  Source:  Office  of  Advocacy,  U.S.  Simll  Business  Administration,  from  daa  provided  by  the  Bureau  of  the  Census,  Statistics  of  U  S 
Businenes,  1997.  Entities  diat  have  less  than  SS.000,000  in  annual  revenue  are  considered  small  businesses  here,  as  arc  non-profit 
entities  (lepnness  of  revenue).  We  have  non-profit  data  for  the  folJowing  SICs:  8050. 8080.  and  8060  and  have  included  the  number 
of  noniKofits  in  each  cal^ory  into  Ae  table. 

2  We  have  tnchided  aelf-insuicd/aelf-adniinistered  plans  and  third  party  administrators  in  the  total  nun^xr  of  health  plans,  even  though 
neither  has  individual  SIC  codes  because  we  have  tfie  abilitylo  impute  revenues  to  them. 

« 

- 

• 
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The  .Small  Business  Administration 
reports  that  approximately  74  percent  of 
the  18.000  medical  laboratories  and 
dental  laboratories  in  the  U.S.  are  small 
entities.""  Furthermore,  based  on  SBA 
data.  55  percent  of  the  3.300  durable 
medical  equipment  suppliers  that  are 
not  part  of  drug  and  proprietary'  stores 
in  the  U.S.  are  small  entities  {)ver  90 
percent  of  health  practitioner  offices  are 
small  businesses."    Doctor  offices 
(90%),  dentist  offices  (99%).  osteopathy 
(97%)  and  other  health  practitioner 
offices  (97%)  are  primarily  considered 
small  businesses. 

There  are  also  a  number  of  hospitals, 
home  health  agencies,  non-profit 
nursing  facilities,  and  skilled  nursing 
facilities  that  will  be  affected  by  the 
proposed  rule.  According  to  the 
American  Hospital  Association,  there 
are  approximately  3.131  nonprofit 
hospitals  nationwide.  Additionally, 
there  are  2.788  nonprofit  home  health 
agencies  in  the  U.S.  and  the  Health  Care 
Financing  Administration  reports  that 
there  are  591  nonprofit  nursing  facilities 
and  4.280  nonprofit  skilled  nursing 
facilities. "-' 

Some  contractors  that  are  not  covered 
entities  but  that  work  with  covered 
health  care  entities  will  be  required  to 
adopt  policies  and  procedures  to  protect 
information  We  do  not  expect  that  the 
additional  burden  placed  on  contractors 
will  be  significant.  We  have  not 
estimated  the  effect  of  the  proposed  rule 
on  these  entities  because  we  cannot 
reasonably  anticipate  the  number  or 
type  of  contracts  affected  by  the 
proposed  rule.  We  also  do  not  know  the 
extent  to  which  contractors  would  be 
required  to  modify-  their  policy  practices 
as  a  result  of  the  rule. 

2.  Activities  and  Costs  Associated  With 
Compliance 

This  section  summarizes  specific 
activities  that  covered  entities  must 
undertake  to  comply  with  the  rule's 
provisions  and  options  considered  bv 
the  Department  that  would  reduce  the 
burden  to  small  entities.  Irt  developing 
this  rule,  the  Department  considered  a 
variety  of  alternatives  for  minimizing 
the  economic  burden  that  it  will  create 
for  small  entities.  We  did  not  exempt 
small  businesses  from  the  rule  because 
they  represent  such  a  large  and  critical 
proportion  of  the  health  care  industry 
(82.6  percent);  a  significant  portion  of 
individually  identifiable  health 
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information  is  generated  or  held  by 
these  small  businesses. 

The  guiding  principle  in  our 
considerations  of  how  to  address  the 
burden  on  small  entities  has  been  to 
make  provisions  performance  rather 
than  specification  oriented — that  is.  the 
rule  states  the  standard  to  be  achieved 
but  allows  institutions  flexibility  to 
determine  hf)w  to  achieve  the  standard 
within  certain  parameters.  Moreover,  to 
the  extent  possible,  we  have  allowed 
entities  to  determine  the  extent  to  which 
they  will  address  certain  issues.  This 
ability  to  adapt  provisions  to  minimize 
burden  has  been  addressed  in  the 
regulatory  impact  analysis  above,  but  it 
will  be  briefly  discussed  again  in  the 
following  section. 

Before  discussing  specific  provisions. 
it  is  important  to  note  some  of  the 
broader  questions  that  were  addressed 
in  formulating  this  rule.  The 
Department  considered  extending  the 
compliance  period  for  small  entities  but 
concluded  that  it  did  not  have  the  legal 
authority  to  do  so  (see  discussion 
above).  The  rule,  pursuant  to  HIPAA. 
creates  an  extended  compliance  time  of 
36  months  (rather  than  24  months)  only 
for  small  health  plans  and  not  for  other 
small  entities.  The  Department  also 
considered  giving  small  entities  longer 
response  times  for  time  limits  set  forth 
in  the  rule,  but  decided  to  establish 
standard  time  limits  that  we  believe  are 
reasonable  for  covered  entities  of  all 
sizes,  with  the  understanding  that  larger 
entities  may  not  need  as  much  time  as 
they  have  been  allocated  in  certain 
situations.  This  permits  each  covered 
entity  the  flexibility  to  establish  policies 
regarding  time  limits  that  are  consistent 
with  the  entity's  current  practices. 

Although  we  considered  the  needs  of 
small  entities  during  our  discussions  of 
all  provisions  for  this  final  rule,  we  are 
highlighting  the  most  significant 
discussions  in  the  following  sections: 

Scalability 

Wherever  possible,  the  final  rule 
provides  a  covered  entity  with 
flexibility  to  create  policies  and 
procedures  that  are  best  suited  to  the 
entity's  current  practices  in  order  to 
comply  with  the  standards, 
implementation  specifications,  and 
requirements  of  the  rule.  This  allows  the 
covered  entity  to  assess  its  own  needs 
in  devising,  implementing,  and 
maintaining  appropriate  privacy 
policies,  procedures,  and 
documentation  to  address  these 
regulator^'  requirements.  It  also  will 
allow  a  covered  entity  to  fake  advantage 
of  developments  and  methods  for 
protecting  privacy  that  will  evolve  over 
time  in  a  manner  that  is  best  suited  to 


that  institution.  This  approach  allows 
covered  entities  to  strike  a  balance 
between  protecting  privacy  of 
individually  identifiable  health 
information  and  the  economic  cost  of 
doing  so  within  prescribed  boundaries 
set  forth  in  the  rule.  Health  care  entities 
must  consider  both  factors  when 
devising  their  privacy  solutions.  The 
Department  assumes  that  professional 
and  trade  associations  will  provide 
guidance  to  their  members  in 
understanding  the  rule  and  providing 
guidance  on  how  they  can  best  achieve 
compliance.  This  philosophy  is  similar 
to  the  approach  in  the  Transactions 
Rule. 

The  privacy  standard  must  be 
implemented  by  all  covered  entities, 
regardless  of  size.  However,  we  believe 
that  the  flexible  approach  under  this 
rule  is  more  efficient  and  appropriate 
then  a  single  approach  to  safeguarding 
health  information  privacy.  For 
example,  in  a  small  physician  practice, 
the  office  manager  might  be  designated 
to  serve  as  the  privacy  official  as  one  of 
many  of  her  duties.  In  a  large  health 
plan,  the  privacy  official  position  may 
require  more  time  and  greater  privacy 
experience,  or  the  privacy  official  may 
have  the  regular  support  and  advice  of 
a  privacy  staff  or  board.  The  entity  can 
decide  how  to  implement  this  privacy 
official  requirement  based  on  the 
entity's  structure  and  needs. 

The  Department  decided  to  use  this 
scaled  approach  to  minimize  the  burden 
on  all  entities,  with  an  emphasis  on 
small  entities.  The  varying  needs  and 
capacities  of  entities  should  be  reflected 
in  the  policies  and  procedures  adopted 
by  the  organization  and  the  overall 
approach  it  takes  to  achieve  compliance. 

Minimum  Necessary 

The  "minimum  necessary"  policy  in 
the  final  rule  has  essentially  three 
components:  first,  it  does  not  pertain  to 
certain  uses  and  disclosures  including 
treatment-related  exchange  of 
information  among  health  care 
providers:  second,  for  disclosures  that 
are  made  on  a- routine  basis,  such  as 
insurance  claims,  a  covered  entity  is 
required  to  have  policies  and 
procedures  governing  such  exchanges 
(but  the  rule  does  not  require  a  case-by- 
case  determination  in  such  cases);  and 
third,  providers  must  have  a  process  for 
reviewing  non-routine  requests  on  a 
case-by-case  basis  to  assure  that  only  the 
minimum  necessary  information  is 
disclosed.  The  final  rule  makes  changes 
to  the  NPRM  that  reduce  the  burden  of 
compliance  on  small  businesses. 

Based  on  public  comments  and 
subsequent  fact-finding,  the  Department 
sought  to  lessen  the  burden  of  this 
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provision.  The  NPRM  proposed 
applying  the  minimum  necessary 
standard  to  disclosures  to  providers  for 
treatment  purposes  and  would  have 
required  individual  review  of  all  uses  of 
protected  health  information.  The  final 
rule  exempts  disclosures  of  protected 
health  information  from  a  covered  entity 
to  a  health  care  provider  for  treatment 
from  the  minimum  necessary  provision 
and  eliminates  the  case-by-case 
determinations  that  would  have  been 
necessary  under  the  NPRM.  The 
Department  has  concluded  that  the 
requirements  of  the  final  rule  are  similar 
to  the  current  practice  of  most  health 
care  providers.  For  standard  disclosure 
requests,  for  example,  providers 
generally  have  established  procedures. 
Under  the  final  rule  providers  will  have 
to  have  policies  and  procedures  to 
determine  the  minimum  amount  of 
protected  health  information  to  disclose 
for  standard  disclosure  requests  as  well, 
but  may  need  to  review  and  revise 
existing  procedures  to  make  sure  they 
are  consistent  with  the  final  rule.  For 
non-routine  disclosures,  providers  have 
indicated  that  they  currently  ask 
questions  to  discern  how  much 
information  should  be  disclosed.  In 
short,  the  minimum  necessary 
requirements  of  this  rule  are  similar  to 
current  practice,  particularly  among 
small  providers. 

Policy  and  Procedures 

The  rule  requires  that  covered  entities 
develop  and  document  policies  and 
procedures  with  respect  to  protected 
health  information  to  establish  and 
maintain  compliance  with  the 
regulation.  Through  the  standards, 
requirements,  and  implementation 
specifications,  we  are  proposing  a 
framework  for  developing  and 
documenting  privacy  policies  and 
procedures  rather  than  adopting  a  rigid, 
prescriptive  approach  to  accommodate 
entities  of  different  sizes,  type  of 
activities,  and  business  practices.  Small 
providers  will  be  able  to  develop  more 
limited  policies  and  procedures  under 
the  rule,  than  will  large  providers  and 
health  plans,  based  on  the  volume  of 
protected  health  information.  We  also 
expect  that  provider  and  health  plan 
associations  will  develop  model  policies 
and  procedures  for  their  members, 
which  will  reduce  the  burden  on  small 
businesses. 

Privacy  Official 

The  rule  requires  covered  entities  to 
designate  a  privacy  official  who  will  be 
responsible  for  the  development  and 
implementation  of  privacy  policies  and 
procedures.  The  implementation  of  this 
requirement  may  vary  based  on  the  size 


of  the  entity.  For  example,  a  small 
physician's  practice  might  designate  the 
office  manager  as  the  privacy  official  in 
addition  to  her  broader  administrative 
responsibilities.  Once  the  privacy 
official  has  been  trained,  the  time 
required  to  accomplish  the  duties 
imposed  on  such  person  is  not  likely  to 
be  much  more  than  under  current 
practice.  Therefore,  the  requirement 
imposes  a  minimal  burden  on  small 
businesses. 

Internal  Complaints 

The  final  rule  requires  covered 
entities  to  have  an  internal  process  for 
individuals  to  make  complaints 
regarding  the  covered  entities'  privacy 
policies  and  procedures  required  by  the 
rule  and  its  compliance  with  such 
policies.  The  requirement  includes 
identifying  a  contact  person  or  office 
responsible  for  receiving  complaints 
and  documenting  all  complaints 
received  and  the  disposition  of  such 
complaints,  if  any.  The  covered  entity 
only  is  required  to  receive  and 
document  a  complaint  (the  complaint 
can  be  oral  or  in  writing),  which  should 
take  a  short  amount  of  time.  The 
Department  believes  that  complaints 
about  a  covered  entity's  privacy  policies 
and  procedures  will  be  uncommon. 
Thus,  the  burden  on  small  businesses 
should  be  minimal. 

Training 

In  developing  the  NPRM.  the 
Department  considered  a  number  of 
alternatives  for  training,  including 
requiring  specific  training  materials, 
training  certification,  and  periodic 
retraining.  In  the  NPRM.  the  Department 
recommended  flexibility  in  the 
materials  and  training  method  used,  but 
proposed  recertification  every  three 
years  and  retraining  in  the  event  of 
material  changes  in  policy. 

Based  on  public  comment, 
particularly  from  small  businesses,  the 
Department  has  lessened  the  burden  in 
the  final  rule.  As  in  the  proposal,  the 
final  rule  requires  all  employees  who 
are  likely  to  have  contact  with  protected 
health  information  to  be  trained. 
Covered  entities  will  have  to  train 
employees  by  the  compliance  date 
specific  to  the  type  of  covered  entity 
and  train  new  employees  within  a 
reasonable  time  of  initial  employment. 
In  addition,  a  covered  entity  will  have 
to  train  each  member  of  its  workforce 
whose  functions  are  affected  by  a 
material  change  in  the  policies  or 
procedures  of  such  entity.  However,  the 
final  rule  leaves  to  the  employer  the 
decisions  regarding  the  nature  and 
method  of  training  to  achieve  this 
requirement.  The  Department  expects  a 


wide  variety  of  options  to  be  made 
available  by  associations,  professional 
groups,  and  vendors.  Methods  might 
include  classroom  instruction,  videos, 
booklets,  or  brochures  tailored  to 
particular  levels  of  need  of  workers  and 
employers.  Moreover,  the  recertification 
requirement  of  the  NPRM  has  been 
dropped  to  ease  the  burden  on  small 
entities. 

Consent 

The  NPRM  proposed  prohibiting 
covered  entities  from  requiring 
individuals  to  provide  written  consent 
for  the  use  and  disclosure  of  protected 
health  information  for  treatment, 
payment,  and  health  care  operations 
purposes.  The  final  rule  requires  certain 
health  care  providers  to  obtain  written 
consent  before  using  or  disclosing 
protected  health  information  for 
treatment,  payment,  and  health  care 
operations,  with  a  few  exceptions.  This 
requirement  was  included  in  the  final 
rule  in  response  to  comments  that  this 
reflects  current  practice  of  health  care 
providers  health  care  providers  with 
direct  treatment  relationships.  Because 
providers  are  already  obtaining  such 
consent,  this  requirement  represents  a 
minimal  burden. 

Notice  of  Privacy  Rights 

The  rule  requires  covered  entities  to 
prepare  and  make  available  a  notice  that 
informs  individuals  about  uses  and 
disclosures  of  protected  health 
information  that  may  be  made  by  the 
covered  entity  and  that  informs  of  the 
individual's  rights  and  covered  entity's 
legal  duties  w-ith  respect  to  protected 
health  information.  The  final  rule  makes 
changes  to  the  NPRM  that  reduce  the 
burden  of  this  provision  on  covered 
entities  and  allows  flexibility.  The 
NPRM  proposed  that  the  notice  describe 
the  uses  and  disclosures  of  information 
that  the  entity  expected  to  make  without 
individual  authorization.  The  final  rule 
only  requires  that  the  notice  describe 
uses  and  disclosures  that  the  entity  is 
permitted  or  required  to  make  under  the 
rule  without  an  individual's  written 
consent  or  authorization.  This  change 
will  allow  entities  to  use  standardized 
notice  language  within  a  given  state, 
which  will  minimize  the  burden  of  each 
covered  entity  preparing  a  notice. 
Professional  associations  may  develop 
model  language  to  assist  entities  in 
developing  notices  required  by  the  rule. 
While  the  final  rule  specifies  minimum 
notice  requirements,  it  allows  entities 
flexibility  to  add  more  detail  about  a 
covered  entity's  privacy  policies. 

The  NPRM' also  proposed  that  health 
plans  distribute  the  notice  every  three 
years.  The  final  rule  reduced  this 
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burden  by  requiring  health  plans  (in 
addition  to  providing  notice  to 
individuals  at  enrollment  and  prior  to 
the  compliance  date  of  this  rule)  to 
inform  individuals  at  least  once  ever\' 
three  years  about  the  availability  of  the 
notice  and  how  to  obtain  a  copy  rather 
than  to  distribute  a  copy  of  the  notice. 

In  discussing  the  requirement  for 
covered  entities  to  prepare  and  make 
available  a  notice,  we  considered 
exempting  small  businesses  (83  percent 
of  entities)  or  extremely  small  entities 
(fewer  than  10  employees).  The 
Department  decided  that  informing 
consumers  of  their  privacy  rights  and  of 
the  activities  of  covered  entities  with 
which  they  conduct  business  was  too 
important  a  goal  of  this  rule  to  exempt 
any  entities. 

In  addition  to  requiring  a  basic  notice, 
we  considered  requiring  a  longer  more 
detailed  notice  that  would  be  available 
to  individuals  on  request.  However,  we 
decided  that  it  would  be  overly 
burdensome  to  all  entities,  especially 
small  entities,  to  require  two  notice 

We  believe  that  the  proposed  rule 
appropriately  balances  the  benefits  of 
providing  individuals  with  information 
about  uses  and  disclosures  of  protected 
health  information  with  covered 
entities'  need  for  flexibility  in 
describing  such  information. 

Access  to  Protected  Health  Information 

The  public  comments  demonstrate 
that  inspection  and  copying  of 
individually  identifiable  health 
information  is  wide-spread  today. 
Individuals  routinely  request  copies  of 
such  information,  in  whole  or  in  part, 
for  purposes  that  include  providing 
health  information  to  another  health 
care  provider  or  as  part  of  legal 
proceedings.  The  amount  of  inspection 
and  copying  of  individually  identifiable 
health  information  that  occurs  for  these 
purposes  is  not  expected  to  change  as  a 
result  of  the  final  regulation. 

The  final  regulation  establishes  the 
right  of  individuals  to  inspect  and  copy 
protected  health  information  about 
them.  Although  this  is  an  important 
right,  the  Department  does  not  expect  it 
to  result  in  dramatic  increases  in 
requests  from  individuals.  We  assume 
that  most  health  care  providers 
currently  have  procedures  for  allowing 
patients  to  inspect  and  copy  this 
information.  The  economic  impact  on 
small  businesses  of  requiring  covered 
entities  to  provide  individuals  with 
access  to  protected  health  information 
should  be  relatively  small.  Moreover, 
entities  can  recoup  the  costs  of  copying 
such  information  by  charging  reasonable 
cost-based  fees. 


Amendments  to  Protected  Health 
Information 

Many  health  care  providers  and 
health  plans  currently  make  provisions 
to  help  patients  expedite  amendments 
and  corrections  of  their  medical  record 
where  appropriate.  If  an  error  exists, 
both  the  patient  and  the  health  care 
provider  on  health  plan  benefit  from  the 
correction.  However,  as  with  inspection 
and  copying,  a  person's  right  to  request 
amendment  and  correction  of 
individually  identifiable  health 
information  about  them  is  not 
guaranteed  by  all  states.  Based  on  these 
assumptions,  the  Department  concludes 
that  the  principal  economic  effect  of  the 
final  rule  will  be  to  expand  the  right  to 
request  amendments  to  protected  health 
information  held  by  health  plans  and 
covered  health  care  providers  to  those 
who  are  currently  granted  such  right  by 
state  law.  In  addition,  the  rule  may  draw 
additional  attention  to  the  issue  of 
record  inaccuracies  and  stimulate 
patient  demand  for  amendment  of 
medical  records. 

Under  the  final  regulation,  if  an 
individual  requests  an  amendment  to 
protected  health  information  about  him 
or  her,  the  health  care  provider  must 
either  accept  the  amendment  or  provide 
the  individual  with  the  opportunity  to 
submit  a  statement  disagreeing  with  the 
denial  We  expect  the  responses  to 
requests  will  vary;  sometimes  an 
assistant  will  only  make  the  appropriate 
notation  in  the  record,  requiring  only  a 
few  minutes:  other  times  a  health  care 
provider  or  manager  will  review  the 
request  and  make  changes  if 
appropriate,  which  may  require  as  much 
as  an  hour 

Unlike  inspections,  which  currently 
occur  in  a  small  percentage  of  cases, 
fact-finding  suggests  that  individuals 
rarely  seek,  to  amend  their  records 
today,  but  the  establishment  of  this  right 
in  the  rule  may  spur  more  requests, 
including  among  those  who  in  the  past 
would  have  only  sought  to  inspect  their 
records.  Nevertheless,  we  expect  that 
the  absolute  number  of  additional 
amendment  requests  caused  by  the  rule 
til  be  small  (about  200,000  per  per 
spread  over  more  than  BOO. 000  entities), 
which  will  impose  only  a  minor  burden 
on  small  businesses. 

Accounting  for  Disclosures 

The  rule  grants  individuals  the  right 
to  ret:eive  an  accounting  of  disclosures 
made  by  a  health  care  provider  or  plan 
for  purposes  other  than  treatment, 
payment,  or  health  care  operations,  with 
certain  exceptions  such  as  disclosures  to 
the  individual.  The  individual  may 
request  an  accounting  of  disclosures 


made  up  to  six  years  prior  to  the 
request.  In  order  to  fulfill  such  requests, 
covered  health  care  providers  and 
health  plans  may  track  disclosures  by 
making  a  notation  in  the  individual's 
medical  record  regarding  the  (manual  or 
electronic)  when  a  disclosure  is  made. 
We  have  learned  through  fact-finding 
that  some  health  care  providers 
currently  track  various  types  of 
disclosures.  Moreover,  the  Department 
does  not  expect  many  individuals  will 
request  an  accounting  of  disclosures. 
Thus,  this  requirement  will  impose  a 
minor  burden  on  small  businesses. 

De-Identification  of  Information 

In  this  rule,  the  Department  allows 
covered  entities  to  determine  that  health 
information  is  de-identified  (;.e.  that  it 
is  not  individually  identifiable  health 
information),  if  certain  conditions  are 
met.  Moreover,  information  that  has 
been  de-identified  in  accordance  with 
the  rule  is  not  considered  individually 
identifiable  information  and  may  be 
used  or  disclosed  without  regard  to  the 
requirements  of  the  regulation.  The 
covered  entity  may  assign  a  code  or 
other  means  of  record  identification  to 
allow  de-identified  information  to  be  re- 
identified  if  requirements  regarding 
derivation  and  security  are  met. 

As  with  other  components  of  this 
rule,  the  approach  used  to  remove 
identifiers  from  data  can  be  scaled  to  the 
size  of  the  entity.  Individually 
identifiable  health  information  can  be 
de-identified  in  one  of  two  ways;  by 
either  removing  each  of  the  identifiers 
listed  in  the  rule  or  by  engaging  in  a 
statistical  and  scientific  analysis  to 
determine  that  information  is  very 
unlikely  to  identify  an  individual.  Small 
entities  without  the  resources  to 
conduct  such  an  analysis  can  create  de- 
identified  information  by  removing  the 
full  list  of  possible  identifiers  set  forth 
in  this  regulation.  Unless  the  covered 
entity  knows  that  the  information  could 
still  identify'  an  individual,  the 
requirement  of  this  rule  would  be 
fulfilled.  However,  larger,  more 
sophisticated  covered  entities  may  close 
to  determine  independently  what 
information  needs  to  be  removed  based 
on  sophisticated  statistical  and 
scientific  analysis. 

Efforts  to  remove  identifiers  from 
information  are  optional.  If  a  covered 
entity  can  not  use  or  disclose  protected 
health  information  for  a  particular 
purpose  but  believes  that  removing 
identifiers  is  excessively  burdensome,  it 
can  choose  not  to  release  the  protected 
health  information,  or  it  can  seek  an 
authorization  from  individuals  for  the 
use  or  disclosure  of  protected  health 
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information  including  some  or  all  of  the 
identifiers. 

Finally,  as  discussed  in  the 
Regulatory  Impact  Analysis,  the 
Department  believes  that  very  few  small 
entities  engage  in  de-identification 
currenUy.  Fewer  small  entities  are 
expected  to  engage  in  such  activity  in 
the  future  because  the  increasing  trend 
toward  computerization  of  large  record 
sets  will  result  in  de-identification  being 
performed  by  relatively  few  firms  or 
associations  over  time.  We  expect  that  a 
small  covered  entity  will  find  it  more 
efficient  to  contract  with  specialists  in 
large  firms  to  de-identify  protected 
health  information.  Larger  entities  are 
more  likely  to  have  both  the  electronic 
systems  and  the  volume  of  records  that 
will  make  them  attractive  for  this 
business. 

Monitoring  Business  Associates 

The  final  rule  requires  a  covered 
entity  with  a  business  associate  to  have 
a  written  contract  or  other  arrangement 
that  documents  satisfactory  assurance 
that  the  business  associate  will 
appropriately  safeguard  protected  health 
information.  The  Department  expects 
business  associate  contracts  to  be  fairly 
standardized,  except  for  language  that 
will  have  to  be  tailored  to  the  specific 
arrangement  between  the  parties,  such 
as  the  allowable  uses  and  disclosures  of 
information.  The  Department  assumes 
the  standard  language  initially  will  be 
developed  by  trade  and  professional 
associations  for  their  members.  Small 
health  care  providers  are  likely  to 
simply  adopt  the  language  or  make 
minor  modifications.  The  regulation 
includes  a  requirement  that  the  covered 
entity  take  steps  to  correct,  and  in  some 
cases  terminate,  a  contract,  if  necessary, 
if  they  know  of  violations  by  a  business 
associate.  This  oversight  requirement  is 
consistent  with  standard  oversight  of  a 
contract.  The  Department  expects  that 
most  entities,  particularly  smaller  ones, 
will  utilize  standard  language  that 
restricts  uses  and  disclosures  of 
individually  identifiable  health 
information  their  contracts  with 
business  associates.  This  will  limit  the 
burden  on  small  businesses. 

The  NPRM  proposed  that  covered 
entities  be  held  accountable  for  the  uses 
and  disclosures  of  individually 
identifiable  health  information  by  their 
business  associates.  An  entity  would 
have  been  in  violation  of  the  rule  if  it 
knew  of  a  breach  in  the  contract  by  a 
business  associate  and  failed  to  cure  the 
breach  or  terminate  the  contract.  The 
final  rule  reduces  the  extent  to  which  an 
entity  must  monitor  the  actions  of  its 
business  associates.  The  entity  no  longer 
has  to  "ensure"  that  each  business 


associate  complies  with  the  rule's 
requirements.  Entities  will  be  required 
to  cure  a  breach  or  terminate  a  contract 
for  business  associate  actions  only  if 
they  knew  about  a  contract  violation. 
The  final  rule  is  consistent  with  the 
oversight  a  business  would  provide  for 
any  contract,  and  therefore,  the  changes 
in  the  final  rule  will  impose  no  new 
significant  cost  for  small  businesses  in 
monitoring  their  business  associates' 
behavior. 

Employers  With  Insured  Group  Health 
Plans 

Some  group  health  plans  will  use  or 
maintain  individually  identifiable 
heedth  information,  particularly  group 
health  plans  that  are  self-insured.  Also, 
some  plan  sponsors  that  perform 
administrative  functions  on  behalf  of 
their  group  health  plans  may  need 
protected  health  information.  The  final 
rule  permits  a  group  health  plan,  or  a 
health  insurance  issuer  or  HMO  that 
provides  benefits  on  behalf  of  the  group 
health  plan,  to  disclose  protected  health 
information  to  a  plan  sponsor  who 
performs  administrative  functions  on  its 
behalf  for  certain  purposes  and  if  certain 
requirements  are  met.  The  plan 
documents  must  he  amended  ha: 
describe  the  permitted  uses  and 
disclosures  of  protected  health 
information  by  the  plan  sponsor;  specify 
that  disclosure  is  permitted  only  upon 
receipt  of  a  certification  by  the  plan 
sponsor  that  the  plan  documents  have 
been  amended  and  the  plan  sponsor 
agrees  to  certain  restrictions  on  the  use 
of  protected  health  information;  and 
provide  for  adequate  firewalls  to  assure 
unauthorized  personnel  do  not  have 
access  to  individually  identifiable 
health  information. 

Some  plan  sponsors  may  need 
information,  not  to  administer  the  group 
health  plan,  but  to  amend,  modify,  or 
terminate  the  health  plan.  ERISA  ca?e 
law  describes  such  activities  as  settlor 
functions.  For  example  a  plan  sponsor 
may  want  to  change  its  contract  from  a 
preferred  provider  organization  to  a 
health  maintenance  organization 
(HMO).  In  order  to  obtain  premium 
information,  the  health  plan  sponsor 
may  need  to  provide  the  HMO  with 
aggregate  claims  information.  Under  the 
rule,  the  health  plan  sponsof  can  obtain 
summary  information  with  certain 
identifiers  removed,  in  order  to  provide 
it  to  the  HMO  and  receive  a  premium 
rate. 

The  Department  assumes  that  most 
health  plan  sponsors  who  are  small 
employers  (those  with  50  or  fewer 
employees)  will  elect  not  to  receive 
individually  identifiable  health 
information  because  thev  will  have 


little,  if  any,  need  for  such  data.  Any 
needs  that  sponsors  of  small  group 
health  plans  may  have  for  information 
can  be  accomplished  by  receiving  the 
information  in  summary'  form  from  their 
health  insurance  issuers. 

3.  The  Burden  on  a  Typical  Small 
Business 

The  Department  expects  small  entities 
to  face  a  cost  burden  as  a  result  of 
complying  with  the  proposed 
regulation.  We  estimate  that  the  burden 
of  developing  privacy  policies  and 
procedures  is  lower  in  dollar  terms  for 
small  businesses  than  for  large 
businesses,  but  we  recognize  that  the 
cost  of  implementing  privacy  provisions 
could  be  a  larger  burden  to  small 
entities  as  a  proportion  of  total  revenue. 
Due  to  these  concerns,  we  have  relied 
on  the  principle  of  scalability 
throughout  the  rule,  and  have  based  our 
cost  estimates  on  the  expectation  that 
small  entities  will  develop  less 
expensive  and  less  complex  privacy 
measures  that  comply  with  the  rule  than 
large  entities. 

In  many  cases,  we  have  specifically 
considered  the  impact  that  rule  may 
have  on  solo  practitioners  or  rural 
health  care  providers.  If  a  health  care 
provider  only  maintains  paper  records 
and  does  not  engage  in  any  electronic 
transactions,  the  regulation  would  not 
apply  to  such  provider.  We  assume  that 
those  providers  will  be  small  health  care 
providers.  For  small  health  care 
providers  that  are  covered  health  care 
providers,  we  expect  that  they  will  not 
be  required  to  change  their  business 
practices  dramatically,  because  we 
based  many  of  the  standards, 
implementation  specifications,  and 
requirements  on  current  practice  and  we 
have  taken  a  flexible  approach  to  allow 
scalability  based  on  a  covered  entity's 
activities  and  size.  In  developing 
policies  and  procedures  to  comply  with 
the  proposed  regulation,  scalability 
allows  entities  to  consider  their  basic 
functions  and  the  ways  in  which 
protected  health  information  is  used  or 
disclosed.  All  covered  entities  must  take 
appropriate  steps  to  address  privacy 
concerns,  and  in  determining  the  scope 
and  extent  of  their  compliance 
activities,  businesses  should  weigh  the 
costs  and  benefits  of  alternative 
approaches  and  should  scale  their 
compliance  activities  to  their  structure, 
functions,  and  capabilities  within  the 
requirements  of  the  rule. 

Cost  Assumptions 

To  determine  the  cost  burden  to  small 
businesses  of  complying  with  the  final 
rule,  we  used  as  a  starting  point  the 
overall  cost  of  the  regulation  determined 
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in  the  ret^ulatnrv  impact  anahsis  (RIA) 
Then  we  adtipteii  a  methodnl()g\'  that 
apportions  the  costs  found  in  the  RIA  to 
small  business  bv  using  (Census 
Bureau's  Statistics  of  L'.S.  Businesses, 
This  (Census  Bureau  survey  contains 
data  on  the  number  and  proportion  "f 
establishments,  bv  Standard  Industrial 
Classific;ation  Code  (SIC  code),  that  have 
re\-enues  of  less  tfian  S5  million,  \vhi(  h 
meets  the  Small  Business 
Administrations  definititm  ot  a  small 
business  in  the  health  care  sector    rhi> 
data  permitted  us  to  calculate  the 
proportion  of  the  cost  of  <>ac:h 
requirement  in  the  rule  that  is 
attributable  to  small  businesses  This 
methodolog\'  used  for  the  regulator\ 
tlexibilit\'  analysis  (RFA)  se(  tion  is 
therefore  based  nn  thf  methodolog\' 
used  in  the  |RIA),  which  was  discussed 
earlier. 

Thi^  businesses  acc:ounted  for  in  th'' 
SIC  codes  contain  three  groups  i)f 
covered  entities:  non-hospital  health 
care  providers,  hospitals,  and  health 
plans.  Non-hospital  health  care 
providers  include:  drug  stores,  offices 
and  clinics  f)f  doctors,  dentists, 
osteopaths,  and  other  health 
practitioners,  nursing  and  personal  (  ar>' 
facilities,  medical  anfi  dental 
laboratories,  home  health  care  ser\'u  es 
miscellaneous  health  and  allied 
services,  and  medical  equipment  rental 
and  leasing  establishments.  Health 
plans  include  accident  and  health 
insurance  and  medical  service  plans. 

Data  Adiustnn^nts 

Several  adjustments  wf-re  made  to  tlie 
SIC  c:ode  data  to  more  acc:uratei\ 
determine  the  cost  to  small  and  non- 
profit businesses.  For  health  plans  (SK^ 
code  6320).  we  adjusted  the  SIC  data  to 
include  self-insured,  self-administered 
health  plans  because  these  health  plans 
are  not  included  in  an\'  SIC"  code, 
though  they  are  covered  entities  umiei 
the  rule,  SimilarK  ,  we  ha\e  added 
third-part\  administrators  (TP.\sl  into 
this  sic;  Although  they  are  not  covered 
entities.  TP.\s  are  likelv  to  be  business 
associates  of  covered  entities.  For 
purposes  of  the  regulator\  analvses.  \\" 
have  assumed  that  TP.\s  would  bear 
manv  of  the  same  costs  of  the  health 
plans  to  assure  c;ompliance  for  the 
c:overed  entity.  To  make  this 
adjustment,  we  assumed  the  self- 
insured  self  administered  health  plans 
and  TPAs  have  the  average  revenue  of 
the  health  plans  contained  in  the  SIC; 
code,  and  then  added  those  assumed 
revenues  to  the  SIC^  code  and  to  the  total 
of  all  health  care  expenditures 
.Moreover,  we  needed  to  account  for  the 
cost  tn  non-profit  institutions  that  iniglit 
receive  more  than  S5  million  in 


revenue,  liei  ause  all  non-[)rofit 
mstitutnins  are  small  businesses 
regardless  of  revenue.  To  make  this 
adjustment  for  hos[)itals.  nursing 
hi>mes,  and  home  health  agencies,  we 
Used  data  on  the  number  of  non-profit 
institutions  from  industrv  sources  and 
from  data  reported  to  HCFA,  With  this 
ii,ita,  we  assume'd  iht^  current  count  of 
•  'stahlishments  in  the  .SIC  codes 
iiu  hides  these  non-profit  entities  and 
that  lion  profits  have  the  same 
distributiiui  of  revenues  as  all 
establishments  reported  in  the 
applic;able  SIC  (.odes.  The  proportions 
discussed  below,  which  determine  the 
cost  for  small  business,  therefore 
include  these  non-profit  establishments 
m  sic:  codes  8030.  80h0.  and  8080, 

The  SIC  code  tables  provided  in  this 
K['.\  (Id  not  include  several  categories  of 
businesses  -hat  are  included  in  the  total 
I ost  to  sm<t!l  businesses,  Cilaims 
I  leannghouses  are  not  included  in  the 
table  be(  ause  ( lainis  clearinghouses 
report  their  revenues  under  the  SIC 
:"  (74   "Computt'r  Processing  and  Data 
Preparation,    and  the  vast  majority  of 
businesses  in  this  S\C.  code  are  involved 
m  non-medical  claims  data  processing. 
In  addition,  claims  processing  is  often 
iust  one  husmess-line  of  companies  that 
mav  be  involved  in  multiph!  forms  of 
data  processing,  and  therefore,  even  if 
the  claims  processing  line  of  the 
business  generates  less  than  S5  million 
in  ri'veiuie.  the  i;ompanv  in  total  mav 
e\i  eed  the  ,SB.\  definition  for  a  small 
business  (the  total  firm  revenue,  not 
■  M(  h  line  of  business,  is  the  standard  for 
UK  lusion)  Simil.irlv,  fullv-insured 
KKKS.X  he.ilth  plans  sponsored  bv 
emplovers  are  not  identified  as  a 
separate  category'  in  the  SIC  code  tables 
because  emplovers  in  virtually  all  SIC 
(  odes  mav  sponsor  fuUv-msured  health 
plans   We  have  identified  the  cost  for 
siiiall  fullv-insured  ERISA  health  plans 
t)V  using  the  Department  of  Labor 
definition  of  a  small  ERl.SA  plan,  which 
IS  a  plan  with  fewer  than  100  insured 
participants,  I 'sing  this  definition,  the 
initial  ( list  tor  small  fullv-insured 
I;RIS.-\  health  plans  is  S7.1  million. 
Finallv    Institutional  Review  Boards 
(IRBs)  will  not  appear  in  a  separate  SIC 
(  ode  because  IRBs  are  not   "businesses"; 
rather,  thev  are  c(jmmittees  of 
rt'searchers  who  work  for  institutions 
where  medu  ,il  research  is  (.(inducted. 
su(  h  as  universities  or  teaching 
hospitals   IRB  members  usuallv  serve  as 
a  [)rofessioiial  courtesv  or  as  part  (jf 
their  emplovment  duties  and  are  not 
fiaid  separatelv  for  their  IRB  duties. 
.Mthough  IRBs  are  not  "businesses"  that 
generate  revenut^s.  we  have  treated  them 
as  small  business  for  illustrative 


purposes  in  this  RFA  to  demonstrate  the 
additional  opportunity  costs  that  will  be 
faced  by  those  researchers  who  sit  on 
IRBs,  Therefore,  assuming  IRBs  are 
small  businesses,  the  initial  costs  are 
5089  million  and  ongoing  costs  are 
approximately  S84,2  million  over  9 
years. 

The  Cost  Model  Methodology 

The  RIA  model  employs  two  basic 
methodologies  to  determine  the  costs  to 
small  businesses  that  are  covered 
entities.  As  stated  above,  the  RFA 
determines  the  cost  to  small  businesses 
by  apportioning  the  total  costs  in  the 
RIA  using  SIC  code  data.  In  places 
where  the  cost  of  a  given  provision  of 
the  final  rule  is  a  function  of  the  number 
of  covered  entities,  we  determined  the 
proportion  of  entities  in  each  SIC  code 
that  have  less  than  S5  million  in 
revenues  (see  Table  A),  We  then 
multiplied  this  proportion  by  the  per- 
entity  cost  estimate  of  a  given  provision 
as  determined  in  the  RIA,  For  example, 
the  cost  of  the  privacy  official  provision 
is  based  on  the  fact  that  each  covered 
entity  will  need  to  have  a  privacy 
official.  Therefore,  we  multiplied  the 
total  cost  of  the  privacy  official,  as 
determined  in  the  RIA,  by  the 
proportion  of  small  businesses  in  each 
SIC  code  to  determine  the  small 
business  cost.  Using  hospitals  for 
illustrative  purposes,  because  small  and 
non-profit  hospitals  account  for  50 
percent  of  all  hospitals,  our 
methodology  assigned  50  percent  of  the 
cost  to  small  hospitals. 

We  used  a  second,  though  similar, 
method  when  the  cost  of  a  given 
provision  in  the  RIA  did  not  depend  on 
the  number  of  covered  entities.  For 
example,  the  requirement  to  provide 
notice  of  the  privacy  policy  is  a  direct 
function  of  the  number  of  patients  in  the 
health  care  system  because  the  actual 
number  of  notices  distributed  depends 
on  how  many  patients  are  seen. 
Therefore,  for  provisions  like  the  notice 
requirement,  we  used  SIC  code  revenue 
data  in  a  two-step  process.  First,  we 
apportioned  the  cost  of  each  provision 
among  sectors  of  the  health  care 
industry  by  SIC  code.  For  example, 
because  hospital  revenue  accounts  for 
27  percent  of  all  health  care  revenue,  we 
multiplied  the  total  cost  of  each  such 
provision  by  27  percent  to  determine 
the  cost  for  the  hospital  sector  in  total. 
Then  to  determine  the  cost  for  small 
hospitals  specifically,  we  calculated  the 
proportion  by  the  overall  cost.  For 
example.  45,1  percent  of  all  hospital 
revenue  is  generated  by  small  hospital, 
therefore,  the  cost  to  small  hospitals  was 
assumed  to  account  for  45,1  percent  of 
all  hospital  costs.  Estimates,  bv  nature 
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are  inexact.  However,  we  feel  this  is  a 
reasonable  way  to  determine  the  small 
business  costs  attributable  to  this 
regulation  given  the  limited  data  from 
which  to  work. 

Total  Costs  and  Costs  Per  Establishment 
for  Small  Business 

Based  on  the  methodology  described 
above,  the  total  cost  of  complying  with 


the  final  rule  in  the  initial  year  of  2003 
is  $1.9  billion.  The  ongoing  costs  to 
small  business  from  2004  to  2012  is  S9,3 
billion.  Table  C  presents  the  initial  and 
ongoing  costs  to  small  business  by  each 
SIC  code.  According  to  this  table,  small 
doctors  offices,  small  dentists  offices 
and  small  hospitals  will  face  the  highest 
cost  of  complying  with  the  final  rule. 


However,  much  of  the  reason  for  the 
higher  costs  faced  bv  these  three  groups 
of  small  health  care  providers  is 
explained  by  the  fact  that  there  are  a 
significant  number  of  health  care 
pro\iders  in  these  categories 

BILLING  CODE  4150-04-P 
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Table  C.—ADnual  Cost  to  Small  Business  of  Implementing  ProvisioDS  of  the 
Proposed  Privacy  Regulation' 


SIC 

Indanry 

InidaJ  Con  (Year  1)' 

Ong»iag  Cost  (Year 
2-10) 

ToulCostt 

^910 

Drug  Stores  &  Propnetarv  Stores 

$1 53.976, 15<J 

$780,573,862 

$934,550,021 

6.' 20 

Accident  &  Health  Insurance  * 
Medical  Service  Plans 

$41,348,517 

5169.540.638 

$210,889,164 

"'353 

Medical  Ecuipment  Rertai  i  leung 

$7,171,728 

$36,356,688 

$43,528,416 

8010 

Offices  &  Clinics  ot"  Doctors  of 
Medicine 

$633,033,192 

$3,209,127,747 

$3,842,160,938 

8;:o 

Offices  &  Clinics  j:  L>:n!iitj 

$283."^4.344 

$1,438,578,786 

$1,722,353,130 

8030 

Offices  &.  Chnics  ot  [>octors  of 
Osteopathy 

$24^78.673 

$123,079,430 

$147358.103 

8040 

Offices  &  Chnics  ot  Other  Health 
Practi  Doners 

$139,251,750 

$705,929,263 

$845,181,013 

8050 

Nursing  &  Personal  Car;  Facilities 

$147,143,775 

$745,937,461 

$893.08U36 

8060 

Hospiuls 

$355,459,094 

$1,199,498,063 

$1,554,957,157 

8070 

Medical  &  Dental  Laboratories 

$41,242,809 

$209,078,203 

$250,321,012 

8080 

Home  Health  Care  Sen,  ces 

$72,632,601 

$368J07,067 

$440,839,668 

8090 

Misc  Health  &  .Am]  Allied  Services 

$40,938,582 

$207,535,943 

$248,474,525 

n'Z 

Fully  Insured'  ERJSA 

$7,137,028 

$0 

$7,137,028 

n'a 

IRBs 

$88,813 

$84,162,446 

$84.25  U59 

na 

Total  Cost  For  Sma  1  EJusircss 

$1,947,477,073 

$9,277,605,598 

$11225,082,671 

'  Source  Office  of  Advocacy.  U  S  Small  Busmess  Admmistraiion,  from  daa  provwVd  by  the  Bureau  of  the  Census,  Statistics  of 
L  S  Dasmesses,  1 W?    Dititics  hat  nave  less  than  $5,000,000  in  annual  revenue  arc  considered  small  businesses  here,  as  are 
ncn-profit  crtuies  (regardless  ol' revenue i    We  have  non-profit  data  for  the  following  SlCs  8050.  8080.  and  8060  and  have 
included  the  number  ot  non-p'ofits  in  each  categor>'  into  the  uble 

The  nitial  ccxsis  include  all  cosi>  ir  the  first  year,  including  costs  that  recur  in  subscquer.t  years 

V.e  have  included  self-insurc<i»cii-adm;nisiered  health  plans  and  third  party  administrators  in  the  total  number  of  health  plans, 
even  ;hougn  neuher  hai  indiv-dua   SIC  ccxies  because  »c  have  the  abilitv  to  in^pule  revenues  to  them 

On  a  per-establishment  basis,  Table  D 
demonstrates  that  the  average  cost  for 
small  business  of  complying  with  the 
proposed  rule  in  the  first  year  is  $4,188 
per-establishment.  The  ongoing  costs  of 
privacy  compliance  are  approximately 
$2,217  each  year  thereafter.  We  estimate 
that  the  average  cost  of  compliance  in 
the  first  year  for  each  small  non-hospital 


health  care  provider  is  approximately 
0.6  percent  of  per-establishment 
revenues.  In  subsequent  years,  per- 
establishment  costs  about  0.3  percent  of 
per-establishment  revenues.  For  small 
hospitals  and  health  plans,  the  per- 
establishment  cost  of  compliance  in  the 
first  year  is  0.2  percent  and  6.3  percent 
of  per-establishment  revenues 


respectively.  For  subsequent  years,  the 
cost  is  only  0.1  percent  and  2.9  percent 
of  pre-establishment  revenues 
respectively.  These  costs  may  be  offset 
in  many  firms  by  the  savings  realized 
through  requirements  of  the 
Transactions  Rule. 
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Table  D.— Average  Annual  per  Establishment  Privacy  Costs' 


SIC 

Industry 

Year  I  Frivaey  Co«»  Per 
EiuMiakawat 

Average  Year  2-10  Privacy  C  Mtt 
per  EstaMitbmeni 

5910 

Drug  Stores  &  PropneUr>  Stores 

$6,436 

$«.6;<' 

6320 

Accident  &  Health  Insurance  &  Medical 
Service  Plans 

.  $62,162 

$28,320 

7353 

Medical  Equipment  Rental  &  [.casing 

53,906 

s:.:««i 

8010 

Offices  &  Clinics  of  Doctors  of  Medicine 

$3,703 

$^0K^ 

8120 

Offices  &  Clinics  of  Dentists 

$2,492 

$1.4(U 

8030 

Offices  &  Clmics  of  Doctors  of  Osteopathy 

$2,743 

$1.54^ 

8040 

Offices  &  Clinics  of  Other  Health  Practioners 

SI, 608 

$9^»^ 

8050 

Nursing  &  Personal  Care  Facilities 

S8,.Mil 

S4.(."'(. 

8060 

Hospitals 

SlOl.W) 

S.'X.:44 

8070 

Medical  &  Dental  Laboratories 

S3, 16V 

S1.^K> 

8080 

Home  Health  Care  SerMccb 

S5.656 

S.'.l^(. 

80% 

,MiiC  Health  ii.  -\nd  -\llifC  >er\:Le^ 

Sj>/.4Q 

s:.(i^^ 

n/i 

Fully  Insured/'  ERJSA' 

N/A 

N/A 

n/a 

IRB' 

N/A 

N/A 

n/a 

Average  for  All  Small  Business 

$4,188 

$2,217 

'  Source  Oflice  of  Advocacy,  US  Small  Business  Administration,  from  data  provided  by  the  Bureau  of  the  Census,  Statistics  of  U.S. 
Businesses,  1 997    Entities  that  have  less  than  $5,000,000  in  annual  revenue  are  considered  small  businesses  here,  as  are  non-profit  entities 
(regardless  of  revenue)    We  have  non-profit  dau  for  the  following  SICs  8050.  8080.  and  8060  and  have  included  the  number  of  non-profits 
m  each  category  into  the  Ubie 

■  We  have  included  self-msured/self-administered  health  plans  and  third  party  administraton  in  the  loul  number  of  health  plans,  even  though 
neither  has  individual  SIC  codes  because  *e  have  the  ability  lo  impute  revenues  to  them. 

•We  have  not  included  the  number  of  fully  insured  fcRiSA  health  plans  or  instituoonal  review*  boards  (IRB)  in  the  toul  number  of  health  care 
entioes  or  the  number  of  entities  that  meet  SMA  sundards  for  small  entities,  since  these  are  not  separate  businesses  with  SIC  codes  and  we  do 
not  have  sufTiCicni  data  to  impute  revenues  to  them 
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Table  E  shows  the  cost  to  each  SIC  and  then  the  cost  of  all  other  remaining 

code  of  the  major  cost  items  of  the  final  provisions.  The  costs  of  the  most 

rule.  Listed  are  the  top-five  most  costly  expensive  five  provisions  represent  90 

provisions  of  the  rule  (to  small  business)  percent  of  the  cost  of  the  ongoing  costs 


to  small  business,  while  the  remaining 
provisions  only  represent  7  percent. 
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Table  E.— Average  .\iinual  Ongoing  Cost  to  Small  Business  of  Implementing  Provisions  of  the  Privacy  Regulation, 

After  the  First  Year  • 


ladnftry 

Average  AnaatI 

Average 

Average 

Average 

Average 

Average 

Oagoing  Cost  for 

Annaal 

Anaoai 

Annaal 

Aaaual 

Aaanal 

Privio  OfTiciil, 

Ongoing 

Ongoing 

Ongoinc 

OagoiBg 

Ongoiag 

per  liMlatlry  S«<«»r 

(Oft  for 

Cost  for 

Cost  for  De- 

Cost  for 

Coat  for  Al 

Miaimum 

Disclosure 

Idcntincatio 

Tralaint. 

Other 

Necessary, 

Tracking. 

B,per 

P*' 

Pro  visions. 

per  Industry 

per 

lodattry 

iMiattry 

per  ladnstry 

Sector 

ladnstry 
Sector 

Scctsr 

Sector 

Sector 

[>ug  Stores  * 

sn.og'.ihK 

swong.oss 

S3. 597,262 

$3,751,011 

$4.0«3.6r7 

$7.293J27 

Prtjpnctary 

Stores 

Accident  <jt 

$5,920,267 

S5J95.070 

$985,072 

$3,614,697 

$J9,086 

$2,863,657 

Health  buurmce 

■ 

&  Medical 

ServK*  plans 

(BKludmg  Self 

Insured.' Self 

Adrnmistered 

Kcalih  plans.  & 

• 

TPAsr 

Medical 

S^^bQ^SP 

$1J97,6«3 

$167,549 

$174,710 

$190,205 

$339,6% 

Equipment 

Rental  & 

Leasing 

Offices  & 

5156^15.5  38 

$i;3J70,486 

$14,789,213 

$15,42U11 

$16,788,984 

$29,984  J 17 

C;mics  of 

Doctors  of 

Medic  me 
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Offices  & 
clinics  of 
Doctors  of 
Dentists 

$70,027,863 

$55,304,176 

$6,629,667 

$6,913,022 

$7,526,119 

$13,441,241 

Offices  & 
clinics  of 
Doctors  of 
Osteopathy 

$5.99  U23 

$4,731,619 

$567,210 

$591,452 

$643,907 

$1,149,982 

Offices  & 
clinics  of  Other 
Health 
Practitioners 

$34,363481 

$27,138,476 

$3,253,264 

$3,392,310 

$3,693,164 

$6,595,791 

Nursing  & 
Personal  care 
Facilities 

$36,311,120 

$28,676,536 

$3,437,641 

$3,584,567 

$3,902,472 

$6,969,604 

Hospiuls 

$25,475,393 

$56,613,285 

$19,558,912 

$14,153,321 

$309,555 

$17,167,095 

Medical  & 

Dental 

Laboratories 

$10,177,614 

$8,037,723 

$963,534 

$1,004,715 

$1,093,821 

$1,953,505 

Home  Health 
care  Services 

$17,923,769 

$14,155,212 

$1,696,876 

$1,769,402 

$1,926,325 

$3,440,312 

Misc  Health  & 
Allied  Health 
Services 

$10,102,539 

$7,978,433 

$956,426 

$997,304 

$1,085,752 

$1,939,095 

Fully 
Insured/ERISA 

N/A 

N/A 

N/A 

N/A 

N/A 

$9,351,383 

IRB 

N/A 

N/A 

N/A 

N/A 

N'A 

$0 

Total 

$412^75.964 

$362,806,784 

$56,602,625 

$55,367,822 

$41,303,067 

$102,488,804 

'  Source:  Office  of  Advocacy,  U.S.  Small  Business  Administration,  from  data  provided  by  the  Btircau  of  the  Census,  Statistics  of 
US  Businesses,  1997.  Entities  that  have  less  than  55,000,000  in  annual  revenue  are  considered  small  businesses  here,  as  ate 

-  We  have  included  self-insured,  self-administered  health  plans  and  third  pany  administrators  in  the  total  number  of  health  plans, 
even  though  neither  has  individual  SIC  codes  because  we  have  the  ability  to  impute  revenuei  to  them. 
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VI.  Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires  cost- 
benefit  and  other  analyses  for  rules  that 
would  cost  more  than  SI 00  million  in 
a  single  year.  The  rule  qualifies  as  a 
significant  rule  under  the  statute.  The 
Department  has  carried  out  the  cost- 
benefit  analysis  in  sections  D  and  E  of 
this  document,  which  includes  a 
discussion  of  unfunded  costs  to  state 
and  local  governments  resulting  from 
this  regulation.  In  developing  this 
regulatian.  the  Department  adopted  the 
least  burdensome  alternatives, 
consistent  with  achieving  the  rule's 
goals. 

A  Future  Costs 

The  Department  estimates  some  of  the 
future  costs  of  the  nile  in  Section  E  of 
the  Preliminary-  Regulatory  Impact 
Analysis  of  this  document.  The 
estimates  made  include  costs  for  the  ten 
years  after  the  effective  date.  As 
discussed  in  section  E.  state  and  local 
government  costs  will  be  in  the  order  of 
S460  million  in  2003  and  S2.4  billion 
over  ten  years.  Estimates  for  later  years 
are  not  practical.  The  changes  in 
technology  are  likely  to  alter  the  nature 
of  medical  record-keeping,  and  the  uses 
of  medical  data  are  likely  to  vary' 
dramatically  over  this  period.  Therefore, 
any  estimates  for  years  beyond  2012  are 
not  feasible. 

B  Particular  Regions.  Communities,  or 
Industrial  Sectors 

The  rule  applies  to  the  health  care 
industry  and  would,  therefore,  affect 
that  industry-  disproportionately.  Any 
long-run  increase  in  the  costs  of  health 
care  services  would  largely  be  passed  on 
to  the  entire  population  of  consumers. 
However,  as  discussed  in  the 
administrative  implication  regulation, 
the  Transactions  Rule  is  estimated  to 
save  the  health  care  industry-  nearly  S30 
billion  over  essentially  the  same  time 
period.  This  more  than  offsets  the  costs 
of  the  Privacy  Rule,  indeed,  as 
discussed  above,  the  establishment  of 
consistent,  national  standards  for  the 
protection  of  medical  information  is 
essential  to  fully  realize  the  savings 
from  electronic  transactions  standards 
and  other  advances  that  may  be  realized 
through  "'e-health"  over  the  next 
decade.  Without  strong  privacy  rules, 
patients  and  providers  may  be  very 
reluctant  to  fully  participate  in 
electronic  and  e-health  opportunities 

C  Sational  Productivity  and  Economic 
Groi\ih 

The  rule  is  not  e.xpected  to 
substantially  affect  productivity  or 
economic  growth.  It  is  possible  that 


productivity  and  growth  in  certain 
sectors  of  the  heahh  care  industry  could 
be  slightly  lower  than  otherwise  because 
of  the  need  to  divert  research  and 
development  resources  to  compliance 
activities.  The  diversion  of  resources  to 
compliance  activities  would  be 
temporary.  Moreover,  the  Department 
anticipates  that,  because  the  benefits  of 
privacy  are  large,  both  productivity  and 
economic  growth  would  be  higher  than 
in  the  absence  of  the  final  rule.  In 
section  I.  A  of  this  document,  the 
Department  discusses  its  expectation 
that  this  rule  will  increase 
communication  among  consumers, 
health  plans,  and  providers  and  that 
implementation  of  privacy  protections 
will  lead  more  people  to  seek  health 
care.  The  increased  health  of  the 
population  will  lead  to  increased 
productivity  and  economic  growth. 

D.  Full  Employment  and  fob  Creation 

Some  of  the  human  resources  devoted 
to  the  delivery  of  health  care  services 
will  be  redirected  by  rule.  The  rule 
could  lead  to  some  short-run  changes  in 
employment  patterns  as  a  result  of  the 
structural  changes  within  the  health 
care  industry  The  growth  of 
employment  (job  creation)  for  the  roles 
typically  associated  with  health  care 
profession  could  also  temporarily 
change  but  he  balanced  by  an  increased 
need  for  those  who  can  assist  fmtities 
with  complying  with  this  rule. 
Therefore,  while  there  could  be  a 
temporary  slowing  of  growth  in 
traditional  health  care  professions,  that 
will  be  offset  by  a  temporary  increase  in 
growth  in  fields  that  may  assist  with 
compliance  with  this  rule  (e.g  worker 
training,  and  management  consultants). 

E  Exports 

Because  the  rule  does  not  mandate 
any  changes  in  products,  current  export 
products  will  not  be  required  to  change 
in  any  way. 

The  Department  consulted  with  state 
and  local  governments,  and  Tribal 
governments.  See  sections  X  and  XI. 
below 

VII.  Environmental  Impact 

The  Department  has  determined 
under  21  CFR  25.30(k)  that  this  action 
is  of  a  type  of  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VIII.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  PRA),  agencies  are  required  to 


provide  a  30-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB. 
section  3506(c)(2)(A)  of  the  PRA' 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency: 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden: 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected:  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Under  the  PRA.  the  time,  effort,  and 
financial  resources  necessary'  to  meet 
the  information  collection  requirements 
referenced  in  this  section  are  to  be 
considered.  Due  to  the  complexity  of 
this  regulation,  and  to  avoid 
redundancy  of  effort,  we  are  referring 
readers  to  Section  V  (Final  Regulatory 
Impact  Analysis)  above,  to  review  the 
detailed  cost  assumptions  associated 
with  these  PRA  requirements.  We 
explicitly  seek,  and  will  consider, 
public  comment  on  our  assumptions  as 
they  relate  to  the  PRA  requirements 
summarized  in  this  section. 

Section  160.204 — Process  for 
Requesting  Exception  Determinations 

Section  160.204  would  require 
persons  requesting  to  except  a  provision 
of  state  law  from  preemption  under 
§  160.203(a)  to  submit  a  written  request, 
that  meets  the  requirements  of  this 
section,  to  the  Secretary,'  to  except  a 
provision  of  state  law  from  preemption 
under  §  160.203.  The  burden  associated 
with  these  requirements  is  the  time  and 
effort  necessary-  for  a  state  to  prepare 
and  submit  the  written  request  for  an 
exception  determination  to  the 
Secretary  for  approval.  On  an  annual 
basis  it  is  estimated  that  it  will  take  40 
states  16  hours  each  to  prepare  and 
submit  a  request.  The  total  annual 
burden  associated  with  this  requirement 
is  640  hours.  The  Department  solicits 
public  comment  on  the  number  of 
requests  and  hours  for  others  likely  to 
submit  requests. 

Section  160.306 — Complaints  to  the 
Secretary 

A  person  who  believes  that  a  covered 
entity  is  not  complying  with  the 
applicable  requirements  of  part  160  or 
the  applicable  standards,  requirements, 
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emd  implementation  specifications  of 
Subpart  E  of  part  164  of  this  subchapter 
may  file  a  complaint  with  the  Secretary, 
This  requirement  is  exempt  from  the 
PRA  as  stipulated  under  5  CFR 
1320.4(a)(2),  an  audit/administrative 
action  exemption. 

Section  160.310 — Responsibilities  of 
Covered  Entities 

A  covered  entity  must  keep  such 
records  and  submit  such  compliance 
reports,  in  such  time  and  manner  and 
containing  such  information,  necessary 
to  enable  the  Secretary  to  ascertain 
whether  the  covered  entity  has 
complied  or  is  complying  with  the 
applicable  requirements  of  part  160  and 
the  applicable  standards,  requirements, 
and  implementation  specifications  of 
subpart  E  of  part  164.  Refer  to  §  164.530 
for  discussion. 

Section  164.502 — Uses  and  Disclosures 
of  Protected  Health  Information: 
General  Rules 

A  covered  entity  is  permitted  to 
disclose  protected  health  information  to 
an  individual,  and  is  required  to 
provide  and  individued  with  access  to 
protected  health  information,  in 
accordance  writh  the  requirements  set 
forth  under  §  164.524.  Refer  to  §  164.524 
for  discussion. 

Section  164.504 — Uses  and 
Disclosures — Organizational 
Requirements 

Except  for  disclosures  of  protected 
health  information  by  a  covered  entity 
that  is  a  health  care  provider  to  another 
health  care  provider  for  treatment 
purposes.  §  164,504  requires  a  covered 
entity  to  maintain  documentation 
demonstrating  that  it  meets  the 
requirements  set  forth  in  this  section 
and  to  demonstrate  that  it  has  obtained 
satisfactory  assurance  fi-om  business 
associates  that  meet  the  requirements  of 
this  part  with  each  of  its  business 
associates.  The  burden  is  5  minutes  per 
entity  times  an  annual  average  of 
764,799  entities  for  a  total  burden  of 
63,733  burden  hours. 

Section  164.506 — Consent  for 
Treatment,  Payment,  and  Health  Care 
Operations 

Except  in  certain  circumstances,  a 
covered  health  care  provider  that  has  a 
direct  treatment  relationship  must 
obtain  an  individual's  consent  for  use  or 
disclosure  of  protected  health 
information  for  treatment,  payment,  or 
health  care  operations.  While  this 
requirement  is  subject  to  the  PRA,  we 
believe  that  the  btirden  associated  with 
this  requirement  is  exempt  from  the 


PRA  as  stipulated  under  5  CFR 
1320.3(b)(2). 

Section  164.508 — Uses  and  Disclosures 
for  Which  Individual  Authorization  Is 
Required 

Under  this  section,  a  covered  entity 
will  need  to  obtain  a  written 
authorization  from  an  individual,  before 
it  uses  or  discloses  protected  health 
information  of  the  individual  if  the  use 
or  disclosure  is  not  otherwise  permitted 
or  required  under  the  rule  without 
authorization.  The  burden  associated 
with  these  requirements  is  the  time  and 
effort  necessary  for  a  covered  entity  to 
obtain  written  authorization  prior  to  the 
disclosure  of  individually  identifiable 
health  information.  On  an  annual  basis, 
we  estimate  that  it  will  take  764,799 
entities,  an  annual  average  burden  per 
entity  of  one  hour  for  a  total  annual 
burden  of  764.799  burden  hours. 

Section  164.510 — Uses  and  Disclosures 
Requiring  an  Opportxmity  for  the 
Individual  To  Agree  or  To  Object 

Section  164.510  allows,  but  does  not 
require,  covered  entities  to  use  or 
disclose  protected  health  information: 
(l)  for  health  care  institutions, 
directories;  and  (2)  to  family  members, 
close  friends,  or  other  persons  assisting 
in  an  individual's  care,  as  well  as 
government  agencies  and  disaster  relief 
organizations  conducting  disaster  relief 
activities.  This  section  of  the  rule 
addresses  situations  in  which  the 
interaction  between  the  covered  entity 
and  the  individual  is  relatively 
informal,  and  agreements  may  be  made 
orally,  without  written  authorizations 
for  use  or  disclosure.  In  general,  to 
disclose  protected  health  information 
for  these  purposes,  covered  entities 
must  inform  individuals  in  advance  and 
must  provide  a  meaningful  opportunity 
for  the  individual  to  prevent  or  restrict 
the  disclosure.  In  certain  circumstances, 
such  as  in  an  emergency,  when  this 
informal  discussion  cannot  practicably 
occur,  covered  entities  can  make 
decisions  about  disclosure  or  use.  in 
accordance  with  the  requirements  of 
this  section  based  on  their  professional 
judgment  of  what  is  in  the  patient's  best 
interest.  While  these  provisions  are 
subject  to  the  PRA,  we  believe  that  the 
burden  associated  with  this  requirement 
is  exempt  from  the  PR^^  as  stipulated 
under  5  CFR  1320,3{b)(2). 

Section  164.512 — Uses  and  Disclosures 
for  Which  Consent.  Individual 
Authorization,  or  Opportunity  To  Agree 
or  Object  Is  Not  Required 

Section  164.1512  includes  provisions 
that  allow,  but  that  do  not  require, 
covered  entities  to  disclose  protected 


health  information  without  individual 
authorization  for  a  variety  of  purposes 
which  represent  important  national 
priorities.  Pursuant  to  §  164.512, 
covered  entities  may  disclose  protected 
health  information  for  specified 
purposes  as  follows:  as  required  by  law: 
for  public  health  activities;  to  public 
officials  regarding  victims  of  abuse, 
neglect,  or  domestic  violence;  for  health 
oversight:  for  judicial  and 
administrative  proceedings:  for  law- 
enforcement:  for  specified  purposes 
regarding  decedents:  for  organ  donation 
and  transplantation:  for  research;  to 
avert  an  imminent  threat  to  health  or 
safety:  for  specialized  government 
functions  (such  as  for  intelligence  and 
national  security  activities);  and  to 
comply  with  workers'  compensation 
laws.  While  these  provisions  are  subject 
to  the  PRA,  we  believe  that  the  burden 
associated  with  this  requirement  is 
exempt  from  the  PRA  as  stipulated 
under  5  CFR  1320.3(b)(2). 

For  research,  if  a  covered  entity  wants 
to  use  or  disclose  protected  health 
information  without  individual 
authorization,  it  must  obtain 
documentation  that  a  waiver,  in  whole 
or  in  part,  of  the  individual 
authorization  required  by  §  164.508  for 
use  or  disclosure  of  protected  health 
information  has  been  approved  by  either 
an  Institutional  Review-  Board  (IRB). 
established  in  accordance  with  7  CFR 
lc.107.  10  CFR  745.107.  14  CFR 
1230.107.  15  CFR  27.107.  16  CFR 
1028.107.  21  CFR  56.107,  22  CFR 
225.107.  28  CFR  46.107.  32  CFR 
219.107.  34  CFR  97.107,  38  CFR  16.107. 
40  CFR  26.107,  45  CFR  46.107.  45  CFR 
690.107,  or  49  CFR  11.107:  or  a  privacy 
board.  The  burden  associated  with  these 
requirepients  is  the  time  and  effort 
necessary  for  a  covered  entity  to 
maintain  documentation  demonstrating 
that  they  have  obtained  IRB  or  privacy 
board  approval,  which  meet  the 
requirements  of  this  section,  On  an 
annual  basis  it  is  estimated  that  these 
requirements  will  affect  113.524  IRB 
reviews.  We  further  estimate  that  it  will 
take  an  average  of  5  minutes  per  review 
to  meet  these  requirements  on  an  annual 
basis.  Therefore,  the  total  estimated 
annual  burden  associated  with  this 
requirement  is  9,460  hours. 

Section  164,514 — Other  Procedural 
Requirements  Relating  to  Uses  and 
Disclosures  of  Protected  Health 
Information 

Prior  to  any  disclosure  permitted  by 
this  subpart,  a  covered  entity  must 
verify-  the  identity  and  authority  of 
persons  requesting  protected  health 
information,  if  the  identity  or  authority 
of  such  person  is  not  known  to  the 
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covered  entity,  and  obtain  any 
documentation,  statements,  or 
representations  from  the  person 
requesting  the  protected  health 
information  that  is  required  as  a 
condition  of  the  disclosure.  In  addition, 
a  covered  entity  must  retain  any  signed 
consent  pursuant  to  §  164.506  and  any 
signed  authorization  pursuant  to 
§  164.508  for  documentation  purposes 
as  required  by  §  164.530(j).  This 
requirement  is  e.xempt  from  the  PRA  as 
stipulated  under  5  CFR  1320.4(a)(1)  and 
(1)(2). 

Section  164.520 — Notice  of  Privacy 
Practices  for  Protected  Health 
Information 

E.xcept  in  certain  circumstances  set 
forth  in  this  section,  individuals  have  a 
right  to  adequate  notice  of  the  uses  and 
disclosures  of  protected  health 
information  that  may  be  made  by  the 
covered  entity,  and  of  the  individual's 
rights  and  the  covered  entity's  legal 
duties  with  respect  to  protected  health 
information  To  comply  with  this 
requirement  a  covered  entity  must 
provide  a  notice,  written  in  plain 
language,  that  includes  the  elements  set 
forth  in  this  section.  For  health  plans, 
there  will  be  an  average  of  160  2  million 
notices  each  year  We  assume  that  the 
most  efficient  means  of  distribution  for 
health  plans  will  be  to  send  them  out 
annually  as  part  of  the  materials  they 
send  to  current  and  potential  enrollees. 
even  though  it  is  not  required  by  the 
regulation.  The  number  of  notices  per 
health  plan  per  year  would  be  about 
10,570.  We  further  estimate  that  it  will 
require  each  health  plan,  on  average, 
only  10  seconds  to  disseminate  each 
notice.  The  total  annual  burden 
associated  with  this  requirement  is 
calculated  to  be  267.000  hours.  Health 
care  providers  with  direct  treatment 
relationships  would  provide  a  copy  of 
the  notice  to  an  individual  at  the  time 
of  first  service  delivery  to  the 
individual,  make  the  notice  available  at 
the  sen'ice  delivery'  site  for  individuals 
to  request  and  take  with  them, 
whenever  the  content  of  the  notice  is 
revised,  make  the  notice  available  upon 
request  and  post  the  notice,  if  required 
bv  this  section,  and  post  a  copy  of  the 
notice  in  a  location  where  it  is 
reasonable  to  expect  individuals  seeking 
services  from  the  provider  to  be  able  to 
read  the  notice.  The  annual  number  of 
notices  disseminated  by  all  providers  is 
613  million.  We  further  estimate  that  it 
will  require  each  health  provider,  on 
average.  10  seconds  to  disseminate  each 
notice.  This  estimate  is  based  upon  the 
assumption  that  the  required  notice  will 
be  incorporated  into  and  disseminate! 
with  other  patient  materials.  The  total 


annual  burden  associated  with  this 
requirement  is  calculated  to  be  1  million 
hours. 

In  addition,  a  covered  entity  must 
document  compliance  with  the  notice 
requirements  by  retaining  copies  of  the 
notices  issued  by  the  covered  entity. 
Refer  to  t)  164.530  for  di.scussion. 

Section  164.522— Rights  To  Request 
Privacy  Proteciton  for  Protected  Health 
Information 

Given  that  the  burden  associated  with 
the  following  information  collection 
requirements  will  differ  significantly,  by 
the  tvpe  and  size  of  health  plan  or 
health  care  provider,  we  are  explicitly 
soliciting  comment  on  the  burden 
associated  with  the  following 
requirements;  as  outlined  and  required 
by  this  section,  covered  entities  must 
provide  individuals  with  the 
opportunitv  to  request  restrictions 
related  to  the  uses  or  disclosures  of 
protected  health  information  for 
treatment,  payment,  or  health  care 
operations,  hi  addition,  covered  entities 
must  accommodate  requests  for 
confidential  communications  in  certain 
situations. 

Section  164.524 — Access  of  Individuals 
to  Protected  Health  Information 

As  set  forth  in  this  section,  covered 
entities  must  provide  individuals  with 
access  to  inspect  and  obtain  a  copy  of 
protected  health  information  about  them 
in  designated  rec(jrd  sets,  for  so  long  as 
the  protected  health  information  is 
maintained  in  the  designated  record 
sets.  This  includes  such  information  in 
a  business  associate's  designated  record 
set  that  is  not  a  duplicate  of  the 
information  held  bv  the  health  care 
provider  or  health  plan  for  so  long  as 
the  information  is  maintained.  Where 
the  request  is  denied  in  whole  or  in 
part,  the  covered  entity  must  provide 
the  individual  with  a  written  statement 
of  the  basis  for  the  denial  and  a 
description  of  how  the  individual  may 
complain  to  the  covered  entity  pursuant 
to  the  complaint  procedures  established 
in  «!  164.530  or  tit  the  Secretary  pursuant 
to  the  procedures  established  in 
4?  160.306  of  this  subpart.  In  certain 
cases,  the  covered  entity  must  provide 
the  individual  the  opportunity  to  have 
another  health  care  professional  review 
the  denial.  Pursuant  to  public  comment, 
we  estimate  that  each  disclosure  will 
contain  31  pages  and  that  150,000 
disclosures  will  be  made  on  an  annual 
basis  at  three  minutes  per  disclosure  for 
a  total  burden  of  7,500  hours.  Refer  to 
section  \'.E.  for  detailed  discussion 
rf'lated  to  the  costs  associated  with 
meeting  these  requirements. 


Section  164.526 — Amendment  of 
Protected  Health  Information 

Given  that  burden  associated  with  the 
following  information  collection 
requirements  will  differ  significantly,  by 
the  type  and  size  of  health  plan  or 
health  care  provider,  we  are  explicitly 
soliciting  comment  on  the  burden 
associated  with  the  following 
requirements:  Individuals  have  the  right 
to  request  amendment  of  protected 
health  information  about  them  in 
designated  record  sets  created  by  a 
covered  entity.  Where  the  request  is 
denied,  a  covered  entity  must  provide 
the  individual  with  a  written  statement 
of  the  basis  for  the  denial  and  an 
explanation  of  how  the  individual  may 
pursue  the  matter,  including  how  to  file 
a  complaint  with  the  Secretary  pursuant 
to  §  160.306  of  this  subpart.  As 
appropriate,  a  covered  entity  must 
identify  the  protected  health 
information  in  the  designated  record  set 
that  is  the  subject  of  the  disputed 
amendment  and  append  or  otherwise 
link  the  individual's  request  for  an 
amendment,  the  covered  entity's  denial 
of  the  request,  the  individual's 
statement  of  disagreement,  if  any,  and 
the  covered  entity's  rebuttal,  if  any,  to 
the  designated  record  set. 

Section  164.528 — Accounting  for 
Disclosures  of  Protected  Health 
Information 

Based  upon  public  comment  it  is 
assumed  that  it  will  take  5  minutes  per 
request  times  1,081,000  requests  for  an 
annual  burden  of  90,083  hours.  An 
individual  may  request  that  a  covered 
entity  provide  an  accounting  for 
disclosure  for  a  period  of  time  less  than 
six  years  from  the  date  of  the 
individual's  request,  as  outlined  in  this 
section. 

Section  164.530 — Administrative 
Requirements 

A  covered  entity  must  maintain  such 
policies  and  procedures  in  written  or 
electronic  form  where  policies  or 
procedures  with  respect  to  protected 
health  information  are  required  by  this 
subpart.  Where  a  communication  is 
required  by  this  subpart  to  be  in  writing, 
a  covered  entity  must  maintain  such 
writing,  or  an  electronic  copy,  as 
documentation:  and  where  an  action  or 
activity  is  required  by  this  subpart  to  be 
documented,  it  must  maintain  a  written 
or  electronic  record  of  such  action  or 
activitv.  While  these  requirements  are 
subject  to  the  PRA,  we  believe  the 
burden  associated  with  these 
requirements  is  exempt  from  the  PRA  as 
stipulated  under  5  CFR  1320.3(b)(2), 
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We  have  submitted  a  copy  of  this  rule 
to  OMB  for  its  review  of  the  information 
collection  requirements  in  §§  160.204, 
160.306,  160,310.  164.502,  164.504, 
164.506.  164.508.  164.510,  164.512. 
164.514,  164.520,  164,522,  164.524. 
164.526,  164.528,  and  Sec.  164.530, 
These  requirements  are  not  effective 
until  they  have  been  approved  by  OMB, 
If  you  comment  on  any  of  these 
information  collection  and  record 
keeping  requirements,  please  mail 
copies  directly  to  the  following:  Health 
Care  Financing  Administration.  Office 
of  Information  Services,  Division  of 
HCFA  Enterprise  Standards,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  ATTN:  John 
Burke  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503,  ATTN:  Allison 
Herron  Eydt,  HCFA  Desk  Officer. 

DC.  Executive  Order  13132:  Federalism 

The  Department  has  examined  the 
effects  of  provisions  in  the  final  privacy 
regulation  on  the  relationship  between 
the  federal  government  and  the  states,  as 
required  by  Executive  Order  13132  on 
"Federalism."  OUr  conclusion  is  that 
the  final  rule  does  have  federalism 
implications  because  the  rule  has 
substantial  direct  effects  on  states,  on 
the  relationship  between  the  national 
government  and  states,  and  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  federalism 
implications  of  the  rule,  however,  flow 
from,  and  are  consistent  with  the 
underlying  statute.  The  statute  allows  us 
to  preempt  state  or  local  rules  that 
provide  less  stringent  privacy  protection 
requirements  than  federal  law  is 
consistent  with  this  Executive  Order, 
Overall,  the  final  rule  attempts  to 
balance  both  the  autonomy  of  the  states 
with  the  necessity  to  create  a  federal 
benchmark  to  preserve  the  privacy  of 
personally  identifiable  health 
information. 

It  is  recognized  that  the  states 
generally  have  laws  that  relate  to  the 
privacy  of  individually  identifiable 
health  information.  The  HIPAA  statue 
dictates  the  relationship  between  state 
law  and  this  final  rule.  Except  for  laws 
that  are  specifically  exempted  by  the 
HIPAA  statute,  state  laws  continue  to  be 
enforceable,  unless  they  are  contrary  to 
Part  C  of  Title  XI  of  the  standards, 
requirements,  or  implementation 
specifications  adopted  or  pursuant  to 
subpart  x.  However,  under  section 
264(c)(2).  not  all  contrary  provisions  of 
state  privacy  laws  are  preempted;  rather, 
the  law  provides  that  contrary 


provisions  of  state  law  relating  to  the 
privacy  of  individually  identifiable 
health  information  that  are  also  "more 
stringent"  than  the  federal  regulatory 
requirements  or  implementation 
specifications  will  continue  to  be 
enforceable. 

Section  3(b)  of  Executive  Order  13132 
recognizes  that  national  action  limiting 
the  policymaking  discretion  of  states 
will  be  imposed  "*   *   *  only  where 
there  is  constitutional  and  statutory 
authority  for  the  action  and  the  national 
activity  is  appropriate  in  light  of  the 
presence  of  a  problem  of  national 
significance."  Personal  privacy  issues 
are  widely  identified  as  a  national 
concern  by  virtue  of  the  scope  of 
interstate  health  commerce.  HIPAA's 
provisions  reflect  this  position,  HIPAA 
attempts  to  facilitate  the  electronic 
exchange  of  financial  and 
administrative  health  plan  transactions 
while  recognizing  challenges  that  local, 
national,  and  international  information 
sharing  raise  to  confidentiality  and 
privacy  of  health  information. 

Section  3(d)(2)  of  the  Executive  Order 
13132  requires  the  federal  government 
defer  to  the  states  to  establish  standards 
where  possible.  HIPAA  requires  the 
Department  to  establish  standards,  and 
we  have  done  so  accordingly.  This 
approach  is  a  key  component  of  the 
final  Privacy  Rule,  and  it  adheres  to 
section  4(a)  of  Executi\i!B  Order  13132, 
which  expressly  contemplates 
preemption  when  there  is  a  conflict 
between  exercising  state  and  federal 
authority  under  federal  statute.  Section 
262  of  HIPAA  enacted  Section  1178  of 
the  Social  Security  Act,  developing  a 
"general  rule"  that  state  laws  or 
provisions  that  are  contrary  to  the 
provisions  or  requirements  of  Part  C  of 
Title  XI,  or  the  standards  or 
implementation  specifications  adopted, 
or  established  thereunder  are 
preempted.  Several  exceptions  to  this 
rule  exist,  each  of  which  is  designed  to 
maint£iin  a  high  degree  of  state 
autonomy. 

Moreover,  section  4(b)  of  the 
Executive  Order  authorizes  preemption 
of  state  law  in  the  federal  rule  making 
context  when  there  is  "the  exercise  of 
state  authority  is  directly  conflicts  with 
the  exercise  of  federal  authority  under 
federal  statute  *   *   *."  Section  1178 
(a)(2)(B)  of  HIPAA  specifically  preempts 
state  laws  related  to  the  privacy  of 
individually  identifiable  health 
information  unless  the  state  law  is  more 
stringent.  Thus,  we  have  interpreted 
state  and  local  laws  and  regulations  that 
would  impose  less  stringent 
requirements  for  protection  of 
individually  identifiable  health 
information  as  undermining  the 


agency's  goal  of  ensuring  that  all 
patients  who  receive  medical  senices 
are  assured  a  minimum  level  of  personal 
privacy.  Particularly  where  the  absence 
of  privacy  protection  undermines  an 
individual's  access  to  health  care 
ser\'ices,  both  the  personal  and  public 
interest  is  served  by  establishing  federal 
rules. 

The  final  rule  would  establish 
national  minimum  standards  with 
respect  to  the  collection,  maintenance, 
access,  use,  and  disclosure  of 
individually  identifiable  health 
information.  The  federal  law  will 
preempt  state  law  only  where  state  and 
federal  laws  are  "contradictory  "  and  the 
federal  regulation  is  judged  to  establish 
"more  stringent"  privacy  protections 
than  state  laws. 

As  required  by  the  previous  Executive 
Order  (E.O.  13132),  states  and  local 
goverrmients  were  given,  through  the 
notice  of  proposed  rule  making,  an 
opportunity  to  participate  in  the 
proceedings  to  preempt  state  and  local 
laws  (section  4(e)).  The  Secretary  also 
provided  a  review  of  preemption  issues 
upon  requests  from  states.  In  addition, 
anticipating  the  promulgation  of  the 
Executive  Order,  appropriate  officials 
and  organizations  were  consulted  before 
this  proposed  action  is  implemented 
(Section  3(a)  of  Executive  Order  13132). 

The  same  section  also  includes  some 
qualitative  discussion  of  costs  that 
would  occur  beyond  that  time  period. 
Most  of  the  costs  of  proposed  rule, 
however,  would  occur  in  the  years 
immediately  after  the  publication  of  a 
final  rule.  Future  costs  beyond  the  ten 
year  period  will  continue  but  will  not  be 
as  great  as  the  initial  compliance  costs. 

Finally,  we  have  considered  the  cost 
burden  that  this  proposed  rule  would 
impose  on  state  and  local  health  care 
programs,  such  as  Medicaid,  county 
hospitals,  and  other  state  health  benefits 
programs.  As  discussed  in  Section  E  of 
the  Regulatory  Impact  Analysis  of  this 
document,  we  estimate  state  and  local 
goveriunent  costs  will  be  in  the  order  of 
S460  million  in  2003  and  S2.4  billion 
over  ten  years. 

The  agency  concludes  that  the  policy 
in  this  final  document  has  been  assessed 
in  light  of  the  principles,  criteria,  and 
requirements  in  Executive  Order  13132: 
that  this  policy  is  not  inconsistent  with 
that  Order:  that  this  policy  will  not 
impose  significant  additional  costs  and 
burdens  on  the  states;  and  that  this 
policy  will  not  affect  the  ability  of  the 
states  to  discharge  traditional  state 
governmental  functions. 

During  our  consultation  with  the 
states,  representatives  from  various  state 
agencies  and  offices  expressed  concern 
that  the  final  regulation  would  preempt 
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dll  state  privacy  laws.  As  explained  in 
this  section,  the  regulation  would  only 
preempt  state  laws  where  there  is  a 
direct  conflict  between  state  laws  and 
the  regulation,  and  where  the  regulation 
provides  more  stringent  privacy 
protection  than  state  law.  We  discussed 
this  issue  during  our  consultation  with 
state  representatives,  who  generally 
accepted  our  approach  to  the 
preemption  issue  During  the 
consultation,  we  requested  further 
information  from  the  states  about 
whether  they  currently  have  laws 
requiring  that  providers  have  a  "duty  to 
warn"  familv  members  or  third  parties 
about  a  patients  condition  other  than  in 
emergency  circumstances.  Since  the 
consultation,  we  have  not  received 
additional  comments  or  questions  from 
the  states 

X.  Executive  Order  13086;  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  drafting  the  proposed  rule,  the 
Department  consulted  with 
representatives  of  the  National  Congress 
of  American  Indians  and  the  National 
Indian  Health  Board,  as  well  as  with  a 
representative  of  the  self-governance 
Tribes.  During  the  consultation,  we 
discussed  issues  regarding  the 
application  of  Title  II  of  HIPAA  to  thr 
Tribes,  and  potential  variations  based 
on  the  relationship  of  each  Tribe  with 
the  IHS  for  the  purpose  of  providing 
health  ser\ices  Participants  raised 
questions  about  the  status  of  Tribal  laws 
regarding  the  privacy  of  health 
information 

List  of  Subjects 

45  CFRPart  160 

Electronic  transactions.  Employer 
benefit  plan.  Health.  Health  care.  Health 
facilities.  Health  insurance.  Health 
records,  Medicaid.  Medical  research. 
Medicare,  Privacv,  Reporting  and  record 
keeping  requirements. 

■^,5  CFRPart  164 

Electronic  transactions.  Employer 
benefit  plan,  Health,  Health  care.  Health 
facilities.  Health  insurance.  Health 
records.  Medicaid.  Medical  research, 
Medicare.  Privacv,  Reporting  and  record 
keeping  requirements. 

Note:  to  reader:  This  final  rule  is  one  of 
several  proposed  and  final  rules  that  are 
being  published  to  implement  (he 
Administrative  Simplification  provisions  of 
the  Health  Insurance  Portability  and 
Actountability  .Act  of  1996.  45  CFR 
subchapter  C  consisting  of  Parts  160  and  162 
WHS  .idded  at  fi.^i  FR  50365,  .Aug.  17.  2000 
Part  160  consists  of  general  provisions.  Part 
162  consists  of  the  various  administrative 
simplification  regulations  relating  to 


transactions  and  uieiilifiers.  and  new  Part 
164  consists  (if  the  regulations  implementing 
the  security  and  privacy  requirements  of  the 
legislation 

Dated    Dei  .-mher  19,  2000. 
Uonna  Shalala, 
Secrvtary, 

For  the  reasons  set  forth  in  the 
preamble.  45  CFR  Subtitle  A, 
Subc  hapler  C,  is  amended  as  follows; 

1   Part  IfiO  is  revised  to  read  as 
follows: 

PART  160— GENERAL 
ADMINISTRATIVE  REQUIREMENTS 

Subpart  A — General  Provisions 

160.101  S>tatutor>  tiasis  ,ind  purpose. 

160.102  Appliiabilitv 
160.  lOT  Definitions. 
11.0  104  Modifii  ations. 

Subpart  B — Preemption  of  State  Law 

160201      .Applicability. 

160.202  Definitions. 

160.203  CJeneral  rule  and  extreptions. 

160.204  Process  for  reiiut'sting  excpption 
determinations 

160.205  Duration  of  effectiveness  of 
exception  determinations. 

Subpart  C — Compliance  and  Enforcement 

160.300     .Applicability. 

160.302     Definitions. 

160.304     Principles  for  achieving 

compliance. 
160.306     Complaints  to  the  Secretary. 
160.308     (Compliance  reviews. 
160.310     Responsibilities  of  covered  entities. 
160  312     .Secretarial  action  regarding 

complaints  and  compliance  reviews. 

Authority:  Sec.  1171  through  1179  of  the 
Soi.ial  Security  Act.  (42  U.S.C.  1320d- 
1329d-8)  as  added  by  sec.  262  of  Pub  L 
104-191.  110  Stat.  2021-2031  and  sec.  264  of 
Pub.  L.  104-191  142  r.SC:   132()d-2(note)). 

Subpart  A — General  Provisions 

§  160.101     Statutory  basis  and  purpose. 

The  requirements  nf  this  subchapter 
implement  sections  1171  thrtnigh  1179 
of  the  Social  .Security  Act  (the  Act),  as 
added  by  section  262  of  Public  Law 
104-191.  and  section  264  of  Public  Law 
H)4-191. 

§160.102     Applicability. 

(a)  Except  as  otherwise  provided,  the 
standards,  requirements,  and 
iinplemt'iitation  specifications  adopted 
under  this  subchapter  apply  to  the 
following  entities: 

(1)  .\  health  plan 

(2)  .A  health  cart'  i  learinghouse. 

(3)  .A  health  tare  provider  who 
transmits  any  health  information  in 
electronic  form  in  connection  with  a 
transaction  covered  bv  this  subchapter 

(h)  To  the  extent  recjuired  uniler 
section  201(a)(.=i)  of  the  Health  Insurance 


Portability  Act  of  1996.  (Pub.  L.  104- 
191).  nothing  in  this  subchapter  shall  be 
construed  to  diminish  the  authority  of 
anv  Inspector  General,  including  such 
authoritv  as  provided  in  the  Inspector 
General  Act  of  1978,  as  amended  (5 
U.S.C.  App.). 

§160.103    Definitions. 

Except  as  otherwise  provided,  the 
following  definitions  apply  to  this 
subchapter; 

Act  means  the  Social  Security  Act. 

ANSI  stands  for  the  American 
National  Standards  Institute. 

Business  associate:  (1)  Except  as 
provided  in  paragraph  (2)  of  this 
definition,  business  associate  means, 
with  respect  to  a  covered  entity,  a 
person  who: 

(i)  On  behalf  of  such  covered  entity  or 
of  an  organized  health  care  arrangement 
(as  defined  in  §  164.501  of  this 
subchapter)  in  which  the  covered  entity 
participates,  but  other  than  in  the 
capacity  of  a  member  of  the  workforce 
of  such  covered  entity  or  arrangement, 
performs,  or  assists  in  the  performance 
of; 

(A)  A  function  or  activity  involving 
the  use  or  disclosure  of  individually 
identifiable  health  information, 
including  claims  processing  or 
administration,  data  analysis, 
processing  or  administration,  utilization 
review,  quality  assurance,  billing, 
benefit  management,  practice 
management,  and  repricing;  or 

(B)  Any  other  function  or  activity 
regulated  by  this  subchapter;  or 

(ii)  Provides,  other  than  in  the 
capacity  of  a  member  of  the  workforce 
of  such  covered  entity,  legal,  actuarial, 
accounting,  consulting,  data  aggregation 
(as  defined  in  §  164.501  of  this 
subchapter),  management, 
administrative,  accreditation,  or 
financial  services  to  or  for  such  covered 
entity,  or  to  or  for  an  organized  health 
care  arrangement  in  which  the  covered 
entitv  participates,  where  the  provision 
of  the  service  involves  the  disclosure  of 
individually  identifiable  health 
information  from  such  covered  entity  or 
arrangement,  or  from  another  business 
associate  of  such  covered  entity  or 
arrangement,  to  the  person. 

(2)  A  covered  entity  participating  in 
an  organized  health  care  arrangement 
that  performs  a  function  or  activity  as 
described  by  paragraph  (l)(i)  of  this 
definition  for  or  on  behalf  of  such 
organized  health  care  arrangement,  or 
that  provides  a  service  as  described  in 
paragraph  (l)(ii)  of  this  definition  to  or 
for  such  organized  health  care 
arrangement,  does  not,  simply  through 
the  performance  of  such  function  or 
activity  or  the  provision  of  such  service. 
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become  a  business  associate  of  other 
covered  entities  participating  in  such 
organized  health  care  arrangement. 

(3)  A  covered  entity  maybe  a  business 
associate  of  another  covered  entity. 

Compliance  date  means  the  date  by 
which  a  covered  entity  must  comply 
with  a  standard,  implementation 
specification,  requirement,  or 
modification  adopted  under  this 
subchapter. 

Covered  entity  Taeans: 

(1)  A  health  plan. 

(2)  A  health  care  clearinghouse. 

(3)  A  health  care  provider  who 
transmits  any  health  information  in 
electronic  form  in  connection  with  a 
transaction  covered  by  this  subchapter. 

Group  health  plan  (also  see  definition 
of  health  plan  in  this  section)  means  an 
employee  welfare  benefit  plan  (as 
defined  in  section  3(1)  of  the  Employee 
Retirement  Income  and  Security  Act  of 
1974  (ERISA).  29  U.S.C.  1002(1)), 
including  insured  and  self-insured 
plans,  to  the  extent  that  the  plan 
provides  medical  care  (as  defined  in 
section  2791(a)(2)  of  the  Public  Health 
Service  Act  (PHS  Act),  42  U.S.C.  300gg- 
91(a)(2)),  including  items  and  services 
paid  for  as  medical  care,  to  employees 
or  their  dependents  directly  or  through 
insurance,  reimbursement,  or  otherwise, 
that; 

(1)  Has  50  or  more  participants  (as 
defined  in  section  3(7)  of  ERISA,  29 
U.S.C.  1002(7));  or 

(2)  Is  administered  by  an  entity  other 
than  the  employer  that  established  and 
maintains  the  plan. 

HCFA  stands  for  Health  Care 
Financing  Administration  within  the 
Department  of  Health  and  Human 
Services. 

HHS  stands  for  the  Department  of 
Health  and  Human  Services. 

Health  care  means  care,  services,  or 
supplies  related  to  the  health  of  an 
individual.  Health  care  includes,  but  is 
not  limited  to,  the  following: 

(1)  Preventive,  diagnostic, 
therapeutic,  rehabilitative,  maintenance, 
or  palliative  care,  and  coimseling, 
service,  assessment,  or  procedure  with 
respect  to  the  physical  or  mental 
condition,  or  functional  status,  of  an 
individual  or  that  affects  the  structure  or 
function  of  the  body;  and 

(2)  Sale  or  dispensing  of  a  drug, 
device,  equipment,  or  other  item  in 
accordance  with  a  prescription. 

Health  care  clearinghouse  means  a 
public  or  private  entity,  including  a 
billing  service,  repricing  company,^ 
community  health  management 
information  system  or  community 
health  information  system,  and  "value- 
added"  networks  and  switches,  that 
does  either  of  the  following  functions; 


(1)  Processes  or  facilitates  the 
processing  of  health  information 
received  from  another  entity  in  a 
nonstandard  format  or  containing 
nonstandard  data  content  into  standard 
data  elements  or  a  standard  transaction. 

(2)  Receives  a  standard  transaction 
from  another  entity  and  processes  or 
facilitates  the  processing  of  health 
information  into  nonstandard  format  or 
nonstandard  data  content  for  the 
receiving  entity. 

Health  care  provider  means  a 
provider  of  services  (as  defined  Tn 
section  1861(u)  of  the  Act,  42  U.S.C. 
1395x(u)),  a  provider  of  medical  or 
health  services  (as  defined  in  section 
1861(s)  of  the  Act,  42  U.S.C.  1395x(s)). 
and  any  other  person  or  organization 
who  furnishes,  bills,  or  is  paid  for 
health  care  in  the  normal  course  of 
business. 

Health  information  means  any 
information,  whether  oral  or  recorded  in 
any  form  or  medium,  that; 

(1)  Is  created  or  received  by  a  health 
care  provider,  health  plan,  public  health 
authority,  employer,  life  insurer,  school 
or  university,  or  health  care 
clearinghouse;  and 

(2)  Relates  to  the  past,  present,  or 
futvue  physical  or  mental  health  or 
condition  of  an  individual;  the 
provision  of  health  care  to  an 
individual;  or  the  past,  present,  or 
future  payment  for  the  provision  of 
health  care  to  an  individual. 

Health  insurance  issuer  (as  defined  in 
section  2791(b)(2)  of  the  PHS  Act,  42 
U,S,C.  300gg-91  (b)(2)  and  used  in  the 
definition  of  health  plan  in  this  section) 
means  an  insurance  company,  insurance 
service,  or  insurance  organization 
(including  an  HMO)  that  is  licensed  to 
engage  in  the  business  of  insurance  in 
a  State  and  is  subject  to  State  law  that 
regulates  insurance.  Such  term  does  not 
include  a  group  health  plan. 

Health  maintenance  organization 
(HMO)  (as  defined  in  section  2791(b)(3) 
of  the  PHS  Act,  42  U.S.C.  300gg-91  (b)(3) 
and  used  in  the  definition  of  health  plan 
in  this  section)  means  a  federally 
qualified  HMO,  an  organization 
recognized  as  an  HMO  under  State  law, 
or  a  similar  organization  regulated  for 
solvency  under  State  law  in  the  same 
manner  and  to  the  same  extent  as  such 
an  HMO. 

Health  plan  means  an  individual  or 
group  plan  that  provides,  or  pays  the 
cost  of,  medical  care  (as  defined  in 
section  2791(a)(2)  of  the  PHS  Act,  42 
U.S.C.  300gg-91  (a)(2)). 

(l)  Health  plan  includes  the 
following,  singly  or  in  combination; 

(i)  A  group  health  plan,  as  defined  in 
this  section. 


(ii)  A  health  insurance  issuer,  as 
defined  in  this  section. 

(iii)  An  HMO,  as  defined  in  this 
section. 

(iv)  Part  A  or  Part  B  of  the  Medicare 
program  under  title  XVIII  of  the  Act. 

(v)  The  Medicaid  program  under  title 
XIX  of  the  Act,  42  U.S.C.  1396.  et  seq. 

(vi)  An  issuer  of  a  Medicare 
supplemental  policy  (as  defined  in 
section  1882(g)(1)  of  the  Act.  42  U.S.C. 
1395ss(g)(l)). 

(vii)  An  issuer  of  a  long-term  care 
policy,  excluding  a  nursing  home  fixed- 
indemnitv'  policy. 

(viii)  An  employee  welfare  benefit 
plan  or  any  other  arrangement  that  is 
established  or  maintained  for  the 
purpose  of  offering  or  providing  health 
benefits  to  the  employees  of  two  or  more 
employers. 

(ix)  The  health  care  program  for  active 
military  personnel  under  title  10  of  the 
United  States  Code. 

(x)  The  veterans  health  care  program 
under  38  U.S.C.  chapter  17. 

(xi)  The  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Ser\-ices 
(CHAMPUS)  (as  defined  in  10  U.S.C. 
1072(4)). 

(xii)  The  Indian  Health  Service 
program  under  the  Indian  Health  Care 
Improvement  Act,  25  U.S.C.  1601.  et 
seq. 

(xiii)  The  Federal  Employees  Health 
Benefits  Program  under  5  U.S.C.  8902, 
et  seq. 

(xiv)  An  approved  State  child  health 
plan  under  title  XXI  of  the  Act, 
providing  benefits  for  child  health 
assistance  that  meet  the  requirements  of 
section  2103  of  the  Act,  42  U.S.C.  1397. 
et  seq. 

(xv)  The  Medicare-t-Choice  program 
under  Part  C  of  title  XVIII  of  the  Act.  42 
U.S.C.  1395W-21  through  1395w-28. 

(xvi)  A  high  risk  pool  that  is  a 
mechanism  established  under  State  law 
to  provide  health  insurance  coverage  or 
comparable  coverage  to  eligible 
individuals. 

(xvii)  Any  other  individual  or  group 
plan,  or  combination  of  individual  or 
group  plans,  that  provides  or  pays  for 
the  cost  of  medical  care  (as  defined  in 
section  2791(a)(2)  of  the  PHS  Act,  42 
U.S.C.  300gg-91(a)(2)). 

(2)  Health  plan  excludes: 

(i)  Any  policy,  plan,  or  program  to  the 
extent  that  it  provides,  or  pays  for  the 
cost  of.  excepted  benefits  that  are  listed 
in  section  2791(c)(1)  of  the  PHS  Act,  42 
U.S.C.  300gg-91  (c)(1);  and 

(ii)  A  government-fimded  program 
(other  than  one  listed  in  paragraph 
(l)(i)-(xvi)  of  this  definition): 

(A)  Whose  principal  purpose  is  other 
than  providing,  or  paying  the  cost  of, 
health  care;  or 
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(B)  Whose  principal  activity  is; 

(1)  The  direct  provision  of  health  care 
to  persons:  or 

(2)  The  making  of  grants  to  fund  the 
direct  provision  of  health  care  to 
persons. 

Implementation  specification  means 
specific  requirements  or  instructions  for 
implementing  a  standard 

Modify  oT  modification  refers  to  a 
change  adopted  by  the  Secretan'. 
through  regulation,  to  a  standard  or  an 
implementation  specification 

Secretary-  means  the  Secretary-  of 
Health  and  Human  Services  or  any  other 
officer  or  employee  of  HHS  to  whom  the 
authority  involved  has  been  delegated 

Small  health  plan  means  a  health 
plan  with  annual  receipts  of  $5  million 
or  less. 

Standard  means  a  rule,  condition,  or 
requirement: 

(1)  Describing  the  following 
information  for  products,  systems, 
services  or  practices: 

(i)  Classification  of  components, 
(ii)  Specification  of  materials, 
performance,  or  operations;  or 
(iii)  Delineation  of  procedures;  or 

(2)  With  respect  to  the  privacy  of 
individually  identifiable  health 
information. 

Standard  setting  organization  (SSO) 
means  an  organization  accredited  by  the 
American  National  Standards  Institute 
that  develops  and  maintains  standards 
for  information  transactions  or  data 
elements,  or  any  other  standard  that  is 
necessary  for.  or  will  facilitate  the 
implementation  of  this  part. 

State  refers  to  one  of  the  following: 

(1)  For  a  health  plan  established  or 
regulated  by  Federal  law,  State  has  the 
meaning  set  forth  in  the  applicable 
section  of  the  United  States  Code  for 
such  health  plan. 

(2)  For  all  other  purposes,  Sfafe 
means  any  of  the  several  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  and  Guam 

Trading  partner  agreement  means  an 
agreement  related  to  the  exchange  of 
information  in  electronic  transactions, 
whether  the  agreement  is  distinct  or  part 
of  a  larger  agreement,  between  each 
party  to  the  agreement.  (For  example,  a 
trading  partner  agreement  may  specify, 
among  other  things,  the  duties  and 
responsibilities  of  each  party  to  the 
agreement  in  conducting  a  standard 
transaction.) 

Transaction  means  the  transmission 
of  information  between  two  parties  to 
carry  out  financial  or  administrative 
activities  related  to  health  care.  It 
includes  the  following  types  of 
information  transmissions: 
(1)  Health  care  claims  or  equivalent 

encounter  information 


(2)  Health  care  payment  and  remittance 
advice. 

(3)  Coordination  of  benefits. 

(4)  Health  care  claim  status. 

(5)  Enrollment  and  disenrollment  in  a 
health  plan. 

(6)  Eligibility  for  a  health  plan 

(7)  Health  plan  premium  payments. 

(8)  Referral  certification  and 
authorization. 

(9)  First  report  of  injury. 

(10)  Health  claims  attachments. 
(  n )  Other  transactions  that  the 

Secretary  may  prescribe  by  regulation. 

Workforce  means  employees, 
volunteers,  trainees,  and  other  persons 
whose  conduct,  in  the  performance  of 
work  for  a  covered  entity,  is  under  the 
direct  control  of  such  entity,  whether  or 
not  they  are  paid  by  the  covered  entity. 

§160.104    Modifications. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Secretary  may 
adopt  a  modification  to  a  standard  or 
implementation  specification  adopted 
under  this  subchapter  no  more 
frequently  than  once  every  12  months. 

(bj  The  Secretary  may  adopt  a 
modification  at  any  time  during  the  first 
year  after  the  standard  or 
implementation  specification  is  initially 
adopted,  if  the  Secretary  determines  that 
the  modification  is  necessary  to  permit 
compliance  with  the  standard  or 
implementation  specification. 

(c)  The  Secretary  will  establish  the 
compliance  date  for  any  standard  or 
implementation  specification  modified 
under  this  section. 

(1)  The  compliance  date  for  a 
modification  is  no  earlier  than  180  days 
after  the  effective  date  of  the  final  rule 
in  which  the  Secretary  adopts  the 
modification. 

(2)  The  Secretary  may  consider  the 
extent  of  the  modification  and  the  time 
needed  to  comply  with  the  modification 
in  determining  the  compliance  date  for 
the  modification 

(3)  The  Secretary  may  extend  the 
compliance  date  for  small  health  plans, 
as  the  Secretary  determines  is 
appropriate. 

Subpaii  B — Preemption  of  State  Law 

§160.201     Applicability. 

The  provisions  of  this  subpart 
implement  section  1178  of  the  Act,  as 
added  bv  section  262  of  Public  Law 
104-191 

§160.202     Definitions. 

For  purposes  of  this  subpart,  the 
following  terms  have  the  following 
meanings: 

Contrary,  when  used  to  compare  a 
provision  of  State  law  to  a  standard. 


requirement,  or  implementation 
specification  adopted  under  this 
subchapter,  means: 

(1)  A  covered  entity  would  find  it 
impossible  to  comply  with  both  the 
State  and  federal  requirements;  or 

(2)  The  provision  of  State  law  stands 
as  an  obstacle  to  the  accomplishment 
and  execution  of  the  full  purposes  and 
objectives  of  part  C  of  title  XI  of  the  Act 
or  section  264  of  Pub.  L.  104-191,  as 
applicable. 

More  stringent  means,  in  the  context 
of  a  comparison  of  a  provision  of  State 
law  and  a  standard,  requirement,  or 
implementation  specification  adopted 
under  subpart  E  of  part  164  of  this 
subchapter,  a  State  law  that  meets  one 
or  more  of  the  following  criteria: 

(1)  With  respect  to  a  use  or  disclosure, 
the  law  prohibits  or  restricts  a  use  or 
disclosure  in  circumstances  under 
which  such  use  or  disclosure  otherwise 
would  be  permitted  under  this 
subchapter,  except  if  the  disclosure  is: 

(i)  Required  by  the  Secretary  in 
cormection  with  determining  whether  a 
covered  entity  is  in  compliance  with 
this  subchapter;  or 

(ii)  To  the  individual  who  is  the 
subject  of  the  individually  identifiable 
health  information. 

(2)  With  respect  to  the  rights  of  an 
individual  who  is  the  subject  of  the 
individually  identifiable  health 
information  of  access  to  or  amendment 
of  individually  identifiable  health 
information,  permits  greater  rights  of 
access  or  amendment,  as  applicable; 
provided  that,  nothing  in  this 
subchapter  may  be  construed  to 
preempt  any  State  law  to  the  extent  that 
it  authorizes  or  prohibits  disclosure  of 
protected  health  information  about  a 
minor  to  a  parent,  guardian,  or  person 
acting  in  loco  parentis  of  such  minor. 

(3)  With  respect  to  information  to  be 
provided  to  an  individual  who  is  the 
subject  of  the  individually  identifiable 
health  information  about  a  use,  a 
disclosure,  rights,  and  remedies, 
provides  the  greater  amount  of 
information. 

(4)  With  respect  to  the  form  or 
substance  of  an  authorization  or  consent 
for  use  or  disclosure  of  individually 
identifiable  health  information, 
provides  requirements  that  narrow  the 
scope  or  duration,  increase  the  privacy 
protections  afforded  (such  as  by 
expanding  the  criteria  for),  or  reduce  the 
coercive  effect  of  the  circumstances 
surrounding  the  authorization  or 
consent,  as  applicable. 

(5)  With  respect  to  recordkeeping  or 
requirements  relating  to  accounting  of 
disclosures,  provides  for  the  retention  or 
reporting  of  more  detailed  information 
or  for  a  longer  duration. 
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(6)  With  respect  to  any  other  matter, 
provides  greater  privacy  protection  for 
the  individual  who  is  the  subject  of  the 
individually  identifiable  health 
information. 

Relates  to  the  privacy  of  individually 
identifiable  health  information  means, 
with  respect  to  a  State  law,  that  the 
State  law  has  the  specific  purpose  of 
protecting  the  privacy  of  health 
information  or  affects  the  privacy  of 
health  information  in  a  direct,  clear,  and 
substantial  way. 

State  law  means  a  constitution, 
statute,  regulation,  rule,  common  law,  or 
other  State  action  having  the  force  and 
effect  of  law. 

§  160.203    General  rule  and  exceptions. 

A  standard,  requirement,  or 
implementation  specification  adopted 
under  this  subchapter  that  is  contrary  to 
a  provision  of  State  law  preempts  the 
provision  of  State  law.  This  general  rule 
applies,  except  if  one  or  more  of  the 
following  conditions  is  met: 

(a)  A  determination  is  made  by  the 
Secretary  under  §  160.204  that  the 
provision  of  State  law: 

(1)  Is  necessary: 

(i)  To  prevent  fraud  and  abuse  related 
to  the  provision  of  or  payment  for  health 
care; 

(ii)  To  ensure  appropriate  State 
regulation  of  insurance  and  health  plans 
to  the  extent  expressly  authorized  by 
statute  or  regulation; 

(iii)  For  State  reporting  on  health  care 
delivery  or  costs;  or 

(iv)  For  purposes  of  serving  a 
compelling  need  related  to  public 
health,  safety,  or  welfare,  and,  if  a 
standard,  requirement,  or 
implementation  specification  under  part 
164  of  this  subchapter  is  at  issue,  if  the 
Secretary  determines  that  the  intrusion 
into  privacy  is  warranted  when 
balanced  against  the  need  to  be  served; 
or 

(2)  Has  as  its  principal  purpose  the 
regulation  of  the  manufacture, 
registration,  distribution,  dispensing,  or 
other  control  of  any  controlled 
substances  (as  defined  in  21  U.S.C.  802). 
or  that  is  deemed  a  controlled  substance 
by  State  law. 

(b)  The  provision  of  State  law  relates 
to  the  privacy  of  health  information  and 
is  more  stringent  than  a  standard, 
requirement,  or  implementation 
specification  adopted  under  subpart  E  of 
part  164  of  this  subchapter. 

(c)  The  provision  of  State  law, 
including  State  procedures  established 
under  such  law,  as  applicable,  provides 
for  the  reporting  of  disease  or  injury, 
child  abuse,  birth,  or  death,  or  for  the 
conduct  of  public  health  surveillance, 
investigation,  or  intervention. 


(d)  The  provision  of  State  law  requires 
a  health  plan  to  report,  or  to  provide 
access  to.  information  for  the  purpose  of 
management  audits,  financial  audits, 
program  monitoring  and  evaluation,  or 
the  licensure  or  certification  of  facilities 
or  individuals. 

§  1 60.204    Process  for  requesting 
exception  determinations. 

(a)  A  request  to  except  a  provision  of 
State  law  from  preemption  under 
§  160.203(a)  may  be  submitted  to  the 
Secretary.  A  request  by  a  State  must  be 
submitted  through  its  chief  elected 
official,  or  his  or  her  designee.  The 
request  must  be  in  writing  and  include 
the  following  information: 

(1)  The  State  law  for  which  the 
exception  is  requested; 

(2)  The  particular  standard, 
requirement,  or  implementation 
specification  for  which  the  exception  is 
requested; 

[3]  The  part  of  the  standard  or  other 
provision  that  will  not  be  implemented 
based  on  the  exception  or  the  additional 
data  to  be  collected  based  on  the 
exception,  as  appropriate; 

{4)  How  health  care  providers,  health 
plans,  and  other  entities  would  be 
affected  by  the  exception; 

(5)  The  reasons  why  the  State  law- 
should  not  be  preempted  by  the  federal 
standard,  requirement,  or 
implementation  specification,  including 
how  the  State  law  meets  one  or  more  of 
the  criteria  at  §  160.203(a);  and 

(6)  Any  other  information  the 
Secretary  may  request  in  order  to  make 
the  determination. 

(b)  Requests  for  exception  under  this 
section  must  be  submitted  to  the 
Secretary  at  an  address  that  will  be 
published  in  the  Federal  Register.  Until 
the  Secretary's  determination  is  made, 
the  standard,  requirement,  or 
implementation  specification  under  this 
subchapter  remains  in  effect. 

(c)  The  Secretary's  determination 
under  this  section  will  be  made  on  the 
basis  of  the  extent  to  which  the 
information  provided  and  other  factors 
demonstrate  that  one  or  more  of  the 
criteria  at  §  160.203(a)  has  been  met. 

§  1 60.205    Duration  of  effectiveness  of 
exception  determinations. 

An  exception  granted  under  this 
subpart  remains  in  effect  until: 

(a)  Either  the  State  law  or  the  federal 
standard,  requirement,  or 
implementation  specification  that 
provided  the  basis  for  the  exception  is 
materially  changed  such  that  the  ground 
for  the  exception  no  longer  exists;  or 

(b)  The  Secretary  revoKes  the 
exception,  based  on  a  determination 
that  the  ground  supporting  the  need  for 
the  exception  no  longer  exists. 


Subpart  C — Compliance  and 
Enforcement 

§160.300    Applicability. 

This  subpart  applies  to  actions  by  the 
Secretary,  covered  entities,  and  others 
with  respect  to  ascertaining  the 
compliance  by  covered  entities  with  and 
the  enforcement  of  the  applicable 
requirements  of  this  part  160  and  the 
applicable  standards,  requirements,  and 
implementation  specifications  of 
subpart  E  of  part  164  of  this  subchapter. 

§160.302    Definitions. 

As  used  in  this  subpart,  terms  defined 
in  §  164.501  of  this  subchapter  have  the 
same  meanings  given  to  them  in  that 
section. 

§  1 60.304    Principles  for  achieving 
compliance. 

(a)  Cooperation.  The  Secretary-  will,  to 
the  extent  practicable,  seek  the 
cooperation  of  covered  entities  in 
obtaining  compliance  with  the 
applicable  requirements  of  this  part  160 
and  the  applicable  standards, 
requirements,  and  implementation 
specifications  of  subpart  E  of  part  164  of 
this  subchapter. 

(b)  Assistance.  The  Secretary  may 
provide  technical  assistance  to  covered 
entities  to  help  them  comply  \oluntarily 
with  the  applicable  requirements  of  this 
part  160  or  the  applicable  standards, 
requirements,  and  implementation 
specifications  of  subpart  E  of  part  164  of 
this  subchapter. 

§  1 60.306    Complaints  to  the  Secretary. 

(a)  Right  to  file  a  complaint.  A  person 
who  believes  a  covered  entity  is  not 
complying  with  the  applicable 
requirements  of  this  part  160  or  the 
applicable  standards,  requirements,  and 
implementation  specifications  of 
subpart  E  of  part  164  of  this  subchapter 
may  file  a  complaint  with  the  Secretary-. 

(b )  Requ irem en ts  for  filing 
complaints.  Complaints  under  this 
section  must  meet  the  following 
requirements: 

(1)  A  complaint  mu.st  be  filed  in 
writing,  either  on  paper  or 
electronically. 

(2)  A  complaint  must  name  the  entity 
that  is  the  subject  of  the  complaint  and 
describe  the  acts  or  omissions  believed 
to  be  in  violation  of  the  applicable 
requirements  of  this  part  160  or  the 
applicable  standards,  requirements,  and 
implementation  specifications  of 
subpart  E  of  part  164  of  this  subchapter. 

(3)  A  complaint  must  be  filed  within 
180  days  of  when  the  complainant  knew 
or  should  have  known  that  the  act  or 
omission  complained  of  occurred, 
unless  this  time  limit  is  waived  by  the 
Secretarj'  for  good  cause  shown. 
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(4)  The  Secretar>-  may  prescribe 
additional  procedures  for  the  filing  of 
complaints,  as  well  as  the  place  and 
manner  of  filing,  by  notice  in  the 
Federal  Register 

(c)  Investic^ation.  The  Secretary  may 
mvestigate  complaints  filed  under  this 
section.  Such  investigation  mav  inchidc 
a  review  of  the  pertinent  policies, 
procedures,  or  practices  of  the  covered 
entity  and  of  the  circumstances 
regarding  anv  alleged  acts  or  omissions 
concerning  compliance 

§160.308    Compliance  reviews. 
The  Secretary  mav  conduct 
compliance  reviews  to  determine 
whether  covered  entities  are  complying 
with  the  applicable  requirements  of  this 
part  160  and  the  applicable  standards, 
requirements,  and  implementation 
specifications  of  subpart  E  of  part  164  of 
this  subchapter 

§  1 60.31 0    Responsibilities  of  covered 
entities. 

(a)  Provide  records  and  compliance 
reports  A  covered  entitv  must  keep 
such  records  and  submit  such 
compliance  reports,  in  such  time  and 
manner  and  ctmtaining  such 
information,  as  the  Secretary  may 
determine  to  be  necessary  to  enable  the 
Secretary  to  ascertain  whether  the 
covered  entitv  has  complied  or  is 
complying  with  the  applicable 
requirements  of  this  part  160  and  the 
applicable  standards,  requirements,  and 
implementation  specifications  of 
subpart  E  of  part  164  of  this  subchapter 

(b)  Cooperate  with  complaint 
investigations  and  compliance  reviews 
A  covered  entity  must  cooperate  with 
the  Secretari-,  if  the  Secretary 
undertakes  an  investigation  or 
compliance  review  of  the  policies, 
procedures,  or  practices  of  a  covered 
entity  to  determine  whether  it  is 
complying  with  the  applicable 
requirements  of  this  part  160  and  the 
standards,  requirements,  and 
implementation  specifications  of 
subpart  E  of  part  164  of  this  subchapter 

(c)  Permit  access  to  information.  ( 1)  .\ 
covered  entity  must  permit  access  by 
the  Secretary  during  normal  business 
hours  to  its  facilities,  books,  records, 
accounts,  and  other  sources  of 
information,  including  protected  health 
information,  that  are  pertinent  to 
ascertaining  compliance  with  the 
applicable  requirements  of  this  part  160 
and  the  applicable  standards, 
requirements,  and  implementatiori 
specifications  of  subpart  E  of  part  164  of 
this  subchapter.  If  the  Secretary 
determines  that  exigent  circumstances 
exist,  such  as  when  documents  may  be 
hidden  or  destroyed,  a  covered  entitv 


must  permit  access  by  the  Secretary  at 
any  time  and  without  notice. 

(21  If  anv  information  required  of  a 
covered  entity  under  this  section  is  in 
the  exclusive  possession  of  any  other 
agency,  institution,  or  person  and  the 
other  agency,  institution,  or  person  fails 
or  refuses  to  hirnish  the  information,  the 
covered  entitv  must  so  certify  and  set 
forth  what  efforts  it  has  made  to  obtain 
the  information 

(i)  Protected  health  information 
obtained  by  the  Secretary  in  connection 
with  an  investigation  or  compliance 
review  under  this  subpart  will  not  be 
di.sclosed  by  the  Secretary,  except  if 
necessarv  for  ascertaining  or  enforcing 
compliance  with  the  applicable 
requirements  of  this  part  160  and  the 
applicable  standards,  requirements,  and 
implementaticm  spi-cifications  of 
subpart  E  of  part  164  of  this  subchapter, 
or  if  otherwise  required  by  law. 

§  160.312    Secretarial  action  regarding 
complaints  and  compliance  reviews. 

(a)  Resolution  where  noncompliance 
is  indicated.  (1)  If  an  investigation 
pursuant  to  *?  160  306  or  a  compliance 
review  pursuant  to  tj  160.308  indicates  a 
failure  to  comply,  the  Secretary  will  so 
inform  the  covered  entity  and,  if  the 
matter  arost;  from  a  complaint,  the 
complainant,  in  writing  and  attempt  to 
resolve  the  matter  bv  informal  means 
whenever  possible. 

(2)  If  the  Secretary  finds  the  covered 
entitv  is  not  in  compliance  and 
determines  that  the  matter  cannot  be 
resolved  by  informal  means,  the 
Secretary  may  issue  to  the  covered 
entity  and,  if  the  matter  arose  from  a 
complaint,  to  the  complainant  written 
findings  documenting  the  non- 
compliance. 

(b)  Resolution  when  no  violation  is 
found  If.  after  an  investigation  or 
compliance  review,  the  Secretary 
determines  that  further  action  is  not 
warranted,  the  Secretary  will  so  inform 
the  covered  entity  and,  if  the  matter 
arose  from  a  complaint,  the  complainant 
in  writing. 

2.  A  new  Part  164  is  added  to  read  as 
follows: 

PART  164— SECURITY  AND  PRIVACY 

Subpart  A — General  Provisions 

Sec. 

ir.4.10^  Stdtiitorv  ha.sis. 

164.104  .•\pplii:ability 

IM  106  Relationship  to  other  part.s. 

Subparts  B-D — [Reserved] 

Subpart  E — Privacy  of  Individually 
Identifiable  HeaKh  Information 


U.4  500 
164. .501 


.Applicability. 
Definitions. 


164.502     Uses  and  disclosures  of  protected 

health  information:  General  rules. 
164.504     I'ses  and  disclosures: 

Organizational  requirements. 
164.506     C;nnsent  for  uses  or  disclosures  to 

carrv  out  treatment,  payment,  and  health 

care  operations. 
164.508     I'ses  and  disclosures  for  which  an 

diilhorization  is  required 
lti4.510     I'ses  and  disriosure.s  requiring  an 

opportunity  for  the  individual  to  agree  or 

to  object. 
164.512     Uses  and  disclosures  for  which 

consent,  an  authorization,  or  opportunity 

to  agree  or  object  is  not  required. 
164.514     Other  requirements  relating  to  uses 

and  disclosures  of  protected  health 

information. 
164.520     Notice  of  privacy  practices  for 

protected  healtli  information. 
164  522     Rights  to  request  privacy  protection 

tor  protected  health  information. 
164.524     .Access  of  individuals  to  protected 

health  information. 
164.526     Amendment  of  protected  health 

information. 
164.528     .Atcounting  of  disclosures  of 

protei  led  health  information. 
164.5.30     .Administrative  requirements. 
164.532     Transitifjn  requirements. 
164.534     Compliance  dates  for  initial 

implementation  of  the  privacy  standards. 

Authority:  42  IIS.C.  1320d-2  and  1320d- 
4.  se(    264  of  Pub.  L.  104-101.  110  Stat. 
2033-2034  (42  U  S.C.  1320(d-2(note)). 

Subpart  A — General  Provisions 

§  1 64.1 02    Statutory  basis. 

The  provisions  of  this  part  are 
adopted  pursuant  to  the  Secretary's 
authority  to  prescribe  standards, 
requirements,  and  implementation 
standards  under  part  C  of  title  XI  of  the 
Act  and  section  264  of  Public  Law  104- 
191. 

§164.104    Applicability. 

Except  as  otherwise  provided,  the 
provisions  of  this  part  apply  to  covered 
entities:  health  plans,  health  care 
clearinghouses,  and  health  care 
providers  who  transmit  health 
information  in  electronic  form  in 
connection  with  any  transaction 
referred  to  in  section  1173{aKl)  of  the 
Act. 

§  1 64.1 06    Relationship  to  other  parts. 

In  complying  with  the  requirements 
of  this  part,  covered  entities  are  required 
to  comply  with  the  applicable 
provisions  of  parts  160  and  162  of  this 
subchapter. 

Subpart  B-0 — [Reserved] 

Subpart  E — Privacy  of  Individually 
Identifiable  Health  Information 

§164.500    Applicability. 

(a)  Except  as  otherwise  provided 
herein,  the  standards,  requirements,  and 
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implementation  specifications  of  this 
subpart  apply  to  covered  entities  with 
respect  to  protected  health  information. 

(d)  Health  care  clearinghouses  must 
comply  with  the  standards, 
requirements,  and  implementation 
specifications  as  follows: 

(ll  When  a  health  care  clearinghouse 
creates  or  receives  protected  health 
information  as  a  business  associate  of 
another  covered  entity,  the 
clearinghouse  must  comply  with: 

(i)  Section  164.500  relating  to 
applicability: 

(iil  Section  164.501  relating  to 
definitions; 

(iii)  Section  164.502  relating  to  uses 
and  disclosures  of  protected  health 
information,  except  that  a  clearinghouse 
is  prohibited  from  using  or  disclosing 
protected  health  information  other  than 
as  permitted  in  the  business  associate 
contract  under  which  it  created  or 
received  the  protected  health 
information; 

(iv)  Section  164.504  relating  to  the 
organizational  requirements  for  covered 
entities,  including  the  designation  of 
health  care  components  of  a  covered 
entity: 

(v)  Section  164.512  relating  to  uses 
and  disclosures  for  which  consent, 
individual  authorization  or  an 
opportunity  to  agree  or  object  is  not 
required,  except  that  a  clearinghouse  is 
prohibited  from  using  or  disclosing 
protected  health  information  other  than 
as  permitted  in  the  business  associate 
contract  imder  which  it  created  or 
received  the  protected  health 
information; 

(vi)  Section  164.532  relating  to 
transition  requirements;  and 

(vii)  Section  164.534  relating  to 
compliance  dates  for  initial 
implementation  of  the  privacy 
standards. 

(2]  When  a  health  care  clearinghouse 
creates  or  receives  protected  health 
information  other  than  as  a  business 
associate  of  a  covered  entity,  the 
clearinghouse  must  comply  with  all  of 
the  standards,  requirements,  and 
implementation  specifications  of  this 
subpart. 

(c)  The  standards,  requirements,  and 
implementation  specifications  of  this 
subpart  do  not  apply  to  the  Department 
of  Defense  or  to  any  other  federal 
agency,  or  non-govenimental 
organization  acting  on  its  behalf,  when 
providing  health  care  to  overseas  foreign 
national  beneficiaries. 

§164.501     Definitions. 

As  used  in  this  subpart,  the  following 
terms  have  the  following  meanings: 

Correctional  institution  means  any 
penal  or  correctional  facility,  jail, 


reformatory,  detention  center,  work 
farm,  halfway  house,  or  residential 
community  program  center  operated  by. 
or  under  contract  to,  the  United  States, 
a  State,  a  territory,  a  political 
subdivision  of  a  State  or  territory,  or  an 
Indian  tribe,  for  the  confinement  or 
rehabilitation  of  persons  charged  with 
or  convicted  of  a  criminal  offense  or 
other  persons  held  in  lawful  custody. 
Other  persons  held  in  lawful  custody 
includes  juvenile  offenders  adjudicated 
delinquent,  aliens  detained  awaiting 
deportation,  persons  committed  to 
mental  institutions  through  the  criminal 
justice  system,  witnesses,  or  others 
awaiting  charges  or  trial. 

Covered  functions  means  those 
functions  of  a  covered  entity  the 
performance  of  which  makes  the  entity 
a  health  plan,  health  care  provider,  or 
health  care  clearinghouse. 

Data  aggregation  means,  with  respect 
to  protected  health  information  created 
or  received  by  a  business  associate  in  its 
capacity  as  the  business  associate  of  a 
covered  entity,  the  combining  of  such 
protected  health  information  by  the 
business  associate  with  the  protected 
health  information  received  by  the 
business  associate  in  its  capacity  as  a 
business  associate  of  another  covered 
entity,  to  permit  data  analyses  that 
relate  to  the  health  care  operations  of 
the  respective  covered  entities. 

Designated  record  set  means: 

(1)  A  group  of  records  maintained  by 
or  for  a  covered  entity  that  is: 

(i)  The  medical  records  and  billing 
records  about  individuals  maintained  by 
or  for  a  covered  health  care  provider: 

(ii)  The  enrollment,  payment,  claims 
adjudication,  and  case  or  medical 
management  record  systems  maintained 
by  or  for  a  health  plan;  or 

(iii)  Used,  in  whole  or  in  part,  by  or 
for  the  covered  entity  to  make  decisions 
about  individuals. 

(2)  For  purposes  of  this  paragraph,  the 
term  record  means  any  item,  collection, 
or  grouping  of  information  that  includes 
protected  health  information  and  is 
maintained,  collected,  used,  or 
disseminated  by  or  for  a  covered  entity. 

Direct  treatment  relationship  means  a 
treatment  relationship  between  an 
individual  and  a  health  care  provider 
that  is  not  an  indirect  treatment 
relationship. 

Disclosure  means  the  release,  transfer, 
provision  of  access  to,  or  divulging  in 
any  other  manner  of  information  outside 
the  entity  holding  the  information. 

Health  care  operations  means  any  of 
the  following  activities  of  the  covered 
entity  to  the  extent  that  the  activities  are 
related  to  covered  functions,  and  any  of 
the  following  activities  of  an  organized 


health  care  arrangement  in  which  the 
covered  entity  participates: 

(1)  Conducting  quality  assessment 
and  improvement  activities,  including 
outcomes  evaluation  and  development 
of  clinical  guidelines,  provided  that  the 
obtaining  of  generalizable  knowledge  is 
not  the  primary  purpose  of  anv  studies 
resulting  from  such  activities: 
population-based  activities  relating  to 
improving  health  or  reducing  health 
care  costs,  protocol  development,  case 
management  and  care  coordination, 
contacting  of  health  care  providers  and 
patients  with  information  about 
treatment  alternatives:  and  related 
functions  that  do  not  include  treatment; 

(2)  Reviewing  the  competence  or 
qualifications  of  health  care 
professionals,  evaluating  practitioner 
and  provider  performance,  health  plan 
performance,  conducting  training 
programs  in  which  students,  trainees,  or 
practitioners  in  areas  of  health  care 
learn  under  supervision  to  practice  or 
improve  their  skills  as  health  care 
providers,  training  of  non-health  care 
professionals,  accreditation, 
certification,  licensing,  or  credentialing 
activities; 

(3)  Underwriting,  premium  rating, 
and  other  activities  relating  to  the 
creation,  renewal  or  replacement  of  a 
contract  of  health  insurance  or  health 
benefits,  and  ceding,  securing,  or 
placing  a  contract  for  reinsurance  of  risk 
relating  to  claims  for  health  care 
(including  stop-loss  insurance  and 
excess  of  loss  insurance),  provided  that 
the  requirements  of  §  164.514(g)  are  met. 
if  applicable; 

(4)  Conducting  or  arranging  for 
medical  review,  legal  services,  and 
auditing  functions,  including  fraud  and 
abuse  detection  and  compliance 
programs: 

(5)  Business  planning  and 
development,  such  as  conducting  cost- 
management  and  planning-related 
analyses  related  to  managing  and 
operating  the  entity,  including 
formulary  development  and 
administration,  development  or 
improvement  of  methods  of  payment  or 
coverage  policies:  and 

(6)  Business  management  and  general 
administrative  activities  of  the  entity, 
including,  but  not  limited  to: 

(i)  Management  activities  relating  to 
implementation  of  and  compliance  with 
the  requirements  of  this  subchapter: 

(ii)  Customer  service,  including  the 
provision  of  data  analyses  for  policy 
holders,  plan  sponsors,  or  other 
customers,  provided  that  protected 
health  information  is  not  disclosed  to 
such  policy  holder,  plan  sponsor,  or 
customer. 

(iii)  Resolution  of  internal  grievances; 
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(iv)  Due  diligence  in  connection  with 
the  sale  or  transfer  of  assets  to  a 
potential  successor  in  interest,  if  the 
potential  successor  in  interest  is  a 
covered  entity  or,  following  completion 
of  the  sale  or  transfer,  will  become  a 
covered  entity:  and 

(v)  Consistent  with  the  applicable 
requirements  of  ^  164  514.  creating  de- 
identified  health  information, 
fundraising  for  the  benefit  of  the 
covered  entity,  and  marketing  for  which 
an  individual  authorization  is  not 
required  as  described  in  *»  164.514(e)(2). 

Health  oversight  agency  means  an 
agencv  or  authority  of  the  United  States, 
a  State,  a  territorv.  a  political 
subdivision  of  a  State  or  territory-,  or  an 
Indian  tribe,  or  a  person  or  entity  acting 
under  a  grant  of  authority  from  or 
contract  with  such  public  agency, 
including  the  employees  or  agents  of 
such  public  agency  or  its  contractors  or 
persons  or  entities  to  whom  it  has 
granted  authority,  that  is  authorized  bv 
law  to  oversee  the  health  c:are  system 
(whether  public  or  private)  or 
government  programs  in  which  health 
information  is  necessan.'  to  determine 
eligibilitv  or  compliance,  or  to  enforce 
civil  rights  laws  for  which  health 
information  is  relevant. 

Indirect  treatment  relationship  means 
a  relationship  between  an  individual 
and  a  health  care  provider  in  which: 

(1)  The  health  care  provider  delivers 
health  care  to  the  individual  based  on 
the  orders  of  another  health  care 
provider;  and 

(2)  The  health  care  provider  typically 
provides  services  or^jroducts.  or  reports 
the  diagnosis  or  results  associated  with 
the  health  care,  directlv  to  another 
health  care  provider,  who  provides  the 
services  or  products  or  reports  to  the 
individual. 

Individual  means  the  person  who  is 
the  subject  of  protected  health 
information 

Individually  identifiable  health 
information  is  information  that  is  a 
subset  of  health  information,  including 
demographic  information  collected  from 
an  individual,  and: 

(1)  Is  created  or  received  by  a  health 
care  provider,  health  plan,  employer,  or 
health  care  clearinghouse;  and 

(2)  Relates  to  the  past,  present,  or 
future  physical  or  mental  health  or 
condition  of  an  individual;  the 
provision  of  health  care  to  an 
individual:  or  the  past,  present,  or 
future  pavment  for  the  provision  of 
health  care  to  an  individual:  and 

(i)  That  identifies  the  individual;  or 
(ii)  With  respect  to  which  there  is  a 
reasonable  basis  to  believe  the 
information  can  be  used  to  identify  the 
individual. 


Inmate  means  a  person  incarcerated 
in  or  otherwise  confined  to  a 
correctional  institution. 

Linv  enforcement  official  means  an 
officer  or  employee  of  any  agency  or 
authority  of  the  United  States,  a  State, 
a  territorv.  a  political  subdivision  of  a 
State  or  territorv'.  or  an  Indian  tribe,  who 
is  empowered  bv  law  to: 

(1)  Investigate  or  conduct  an  official 
inquiry  into  a  potential  violation  of  law: 
or 

(2)  Prosecute  or  otherwise  conduct  a 
criminal,  civil,  or  administrative 
proceeding  arising  from  an  alleged 
violation  of  law 

Marketing  means  to  make  a 
communication  about  a  product  or 
service  a  purpose  of  which  is  to 
enc:ourage  recipients  of  the 
communication  to  purchase  or  use  the 
product  or  service. 

(1)  Marketing  does  not  include 
communications  that  meet  the 
requirements  of  paragraph  (2)  of  this 
definition  and  that  are  made  by  a 
i:overed  entity: 

(i)  For  the  purpose  of  describing  the 
entities  participating  in  a  health  care 
provider  network  or  health  plan 
network,  or  for  the  purpose  of 
describing  if  and  the  extent  to  which  a 
product  or  service  (or  payment  for  such 
product  or  service)  is  provided  by  a 
covered  entitv  or  included  in  a  plan  of 
benefits:  or 

(ii)  That  are  tailored  to  the 
circumstances  of  a  particular  individuat 
and  the  communications  are: 

(A)  Made  bv  a  health  care  provider  to 
an  individual  as  part  of  the  treatment  of 
the  individual,  and  for  the  purpose  of 
furthering  the  treatment  of  that 
individual:  or 

(B)  Made  bv  a  health  care  provider  or 
health  plan  to  an  individual  in  the 
course  of  managing  the  treatment  of  that 
individual,  or  for  the  purpose  of 
directing  or  recommending  to  that 
individual  alternative  treatments, 
therapies,  health  care  providers,  or 
settings  of  care. 

(2)  A  communication  described  in 
paragraph  (1)  of  this  definition  is  not 
included  in  marketing  if: 

(i)  The  communication  is  made  orally; 
or 

(ii)  The  communication  is  in  writing 
and  the  covered  entity  does  not  receive 
direct  or  indirect  remuneration  from  a 
third  party  for  making  the 
communication 

Organized  health  care  arrangement 
means: 

(1)  A  clinicallv  integrated  care  setting 
in  which  individuals  typically  receive 
health  care  from  more  than  one  health 
care  provider; 


(2)  An  organized  system  of  health  care 
in  which  more  than  one  covered  entity 
participates,  and  in  which  the 
participating  covered  entities: 

(i)  Hold  themselves  out  to  the  public 
as  participating  in  a  joint  arrangement: 
and 

(ii)  Participate  in  joint  activities  that 
include  at  least  one  of  the  following: 

(A)  Utilization  review,  in  which 
health  care  decisions  by  participating 
covered  entities  are  reviewed  by  other 
participating  covered  entities  or  by  a 
third  party  on  their  behalf: 

(B)  Quality  assessment  and 
improvement  activities,  in  which 
treatment  provided  by  participating 
covered  entities  is  assessed  by  other 
participating  covered  entities  or  by  a 
third  party  on  their  behalf:  or 

(C)  Payrnent  activities,  if  the  financial 
risk  for  delivering  health  care  is  shared, 
in  part  or  in  whole,  by  participating 
covered  entities  through  the  joint 
arrangement  and  if  protected  health 
information  created  or  received  by  a 
covered  entity  is  reviewed  by  other 
participating  covered  entities  or  by  a 
third  party  on  their  behalf  for  the 
purpose  of  administering  the  sharing  of 
financial  risk. 

(3)  A  group  health  plan  and  a  health 
insurance  issuer  or  HMO  with  respect  to 
such  group  health  plan,  but  only  with 
respect  to  protected  health  information 
created  or  received  by  such  health 
insurance  issuer  or  HMO  that  relates  to 
individuals  who  are  or  who  have  been 
participants  or  beneficiaries  in  such 
group  health  plan: 

(4)  A  group  health  plan  and  one  or 
more  other  group  health  plans  each  of 
which  are  maintained  by  the  same  plan 
sponsor:  or 

(5)  The  group  health  plans  described 
in  paragraph  (4)  of  this  definition  and 
health  insurance  issuers  or  HMOs  with 
respect  to  such  group  health  plans,  but 
onlv  with  respect  to  protected  health 
information  created  or  received  by  such 
health  insurance  issuers  or  HMOs  that 
relates  to  individuals  who  are  or  have 
been  participants  or  beneficiaries  in  any 
of  such  group  health  plans. 

Pavment  means: 

(1)  The  activities  undertaken  by: 

(i)  A  health  plan  to  obtain  premiums 
or  to  determine  or  fulfill  its 
responsibility  for  coverage  and 
provision  of  benefits  under  the  health 
plan:  or 

(ii)  A  covered  health  care  provider  or 
health  plan  to  obtain  or  provide 
reimbursement  for  the  provision  of 
health  care;  and 

(2)  The  activities  in  paragraph  (1)  of 
this  definition  relate  to  the  individual  to 
whom  health  care  is  provided  and 
include,  but  are  not  limited  to: 
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(i)  Determinations  of  eligibility  or 
coverage  (including  coordination  of 
benefits  or  the  detennination  of  cost 
sharing  amounts),  and  adjudication  or 
subrogation  of  health  benefit  claims; 

(ii)  Risk  adjusting  amoimts  due  based 
on  eruoUee  health  status  and 
demographic  characteristics; 

(iii)  Billing,  claims  management, 
collection  activities,  obtaining  payment 
under  a  contract  for  reinsurance 
(including  stop-loss  insurance  and 
excess  of  loss  insiu-ance),  and  related 
health  care  data  processing; 

(iv)  Review  of  health  care  services 
with  respect  to  medical  necessity, 
coverage  under  a  health  plan, 
appropriateness  of  care,  or  justification 
of  charges; 

(v)  Utilization  review  activities, 
including  precertification  and 
preauthorization  of  services,  concurrent 
and  retrospective  review  of  services; 
and 

(vi)  Disclosiue  to  consumer  reporting 
agencies  of  any  of  the  following 
protected  health  information  relating  to 
collection  of  premiums  or 
reimbursement: 

(A)  Name  and  address; 

(B)  Date  of  birth; 

(C)  Social  security  number; 

(D)  Payment  history; 

(E)  Account  number;  and 

(F)  Name  and  address  of  the  health 
care  provider  and/or  health  plan. 

Plan  sponsor  is  defined  as  defined  at 
section  3(16)(B)  of  ERISA.  29  U.S.C. 
1002(16)(B). 

Protected  health  information  means 
individually  identifiable  health 
information: 

(1)  Except  as  provided  in  paragraph 
(2)  of  this  definition,  that  is: 

(i)  Transmitted  by  electronic  media; 

(ii)  Maintained  in  any  medium 
described  in  the  definition  of  electronic 
media  at  §  162.103  of  this  subchapter:  or 

(iii)  Transmitted  or  maintained  in  any 
other  form  or  medium. 

(2)  Protected  health  information 
excludes  individually  identifiable 
health  information  in: 

(i)  Education  records  covered  by  the 
Family  Educational  Right  and  Privacy 
Act.  as  amended,  20  U.S.C.  1232g;  and 

(ii)  Records  described  at  20  U.S.C. 
1232g(a)(4)(B)(iv). 

Psychotherapy  notes  means  notes 
recorded  (in  any  medium)  by  a  health 
care  provider  who  is  a  mental  health 
professional  documenting  or  analyzing 
the  contents  of  conversation  during  a 
private  counseling  session  or  a  group, 
joint,  or  family  counseling  session  and 
that  are  separated  ft-om  the  rest  of  the 
individual's  medical  record. 
Psychotherapy  notes  excludes 
medication  prescription  and 


monitoring,  counseling  session  start  and 
stop  times,  the  modalities  and 
frequencies  of  treatment  furnished, 
results  of  clinical  tests,  and  any 
summary  of  the  following  items: 
Diagnosis,  functional  status,  the 
treatment  plan,  symptoms,  prognosis, 
and  progress  to  date. 

Public  health  authority  means  an 
agency  or  authority  of  the  United  States, 
a  State,  a  territory,  a  political 
subdivision  of  a  State  or  territorv',  or  an 
Indian  tribe,  or  a  person  or  entity  acting 
under  a  grant  of  authority  from  or 
contract  with  such  public  agency, 
including  the  employees  or  agents  of 
such  public  agency  or  its  contractors  or 
persons  or  entities  to  whom  it  has 
granted  authority,  that  is  responsible  for 
public  health  matters  as  part  of  its 
official  mandate. 

Required  by  law  means  a  mandate 
contained  in  law  that  compels  a  covered 
entity  to  make  a  use  or  disclosure  of 
protected  health  information  and  that  is 
enforceable  in  a  court  of  law.  Required 
fay /a tv  includes,  but  is  not  limited  to, 
coiut  orders  and  court-ordered  warrants: 
subpoenas  or  suimnons  issued  by  a 
court,  grand  jury,  a  goverrunental  or 
tribal  inspector  general,  or  an 
administrative  body  authorized  to 
require  the  production  of  information;  a 
civil  or  an  authorized  investigative 
demand;  Medicare  conditions  of 
participation  with  respect  to  health  care 
providers  participating  in  the  program; 
and  statutes  or  regulations  that  require 
the  production  of  information, 
including  statutes  or  regulations  that 
require  such  information  if  payment  is 
sought  under  a  government  program 
providing  public  benefits. 

Research  means  a  systematic 
investigation,  including  research 
development,  testing,  and  evaluation, 
designed  to  develop  or  contribute  to 
generalizable  knowledge. 

Treatment  means  the  provision, 
coordination,  or  management  of  health 
care  and  related  services  by  one  or  more 
health  care  providers,  including  the 
coordination  or  management  of  heedth 
care  by  a  health  care  provider  with  a 
third  party;  consultation  between  health 
care  providers  relating  to  a  patient:  or 
the  referral  of  a  patient  for  health  care 
from  one  health  care  provider  to 
another. 

Use  means,  with  respect  to 
individually  identifiable  health 
information,  the  sharing,  employment, 
application,  utilization,  e.xamination.  or 
analysis  of  such  information  within  an 
entity  that  maintains  such  information. 


§  1 64.502    Uses  and  disclosures  of 
protected  health  Information:  general  rules. 

(a)  Standard.  A  covered  entity  ma\ 
not  use  or  disclose  protected  health 
information,  except  as  permitted  or 
required  by  this  subpart  or  by  subpart  C 
of  part  160  of  this  subchapter. 

(1)  Permitted  uses  and  disclosures  A 
covered  entity  is  permitted  to  use  or 
disclose  protected  health  information  as 
follows: 

(i)  To  the  individual; 

(ii)  Pursuant  to  and  in  compliance 
with  a  consent  that  complies  with 
§  164.506,  to  carry  out  treatment, 
payment,  or  health  care  operations: 

(iii)  Without  consent,  if  consent  is  not 
required  under  §  164.506(a)  and  has  not 
been  sought  imder  §  164.506(a)(4).  to 
cany  out  treatment,  payment,  or  health 
care  operations,  except  with  respect  to 
psychotherapy  notes; 

(iv)  Pursuant  to  and  in  compliance 
with  a  valid  authorization  under 
§164.508; 

(v)  Pursuant  to  an  agreement  under,  or 
as  otherwise  permitted  by.  §  164.510: 
and 

(vi)  As  permitted  by  and  in 
compliance  with  this  section.  §  164.512. 
or  §  164.514(e),  (f),  and  (g). 

(2)  Required  disclosures.  A  covered 
entity  is  required  to  disclose  protected 
health  information: 

(i)  To  an  individual,  when  requested 
under,  and  required  bv  §  164.524  or 
§164.528:  and 

(ii)  When  required  by  the  Secretary' 
under  subpart  C  of  part  160  of  this 
subchapter  to  investigate  or  determine 
the  covered  entity's  compliance  with 
this  subpart. 

(b)  Standard:  Minimum  necessarv.  (1) 
Minimum  necessary  applies.  When 
using  or  disclosing  protected  health 
information  or  when  requesting 
protected  health  information  from 
another  covered  entity,  a  covered  entity 
must  make  reasonable  efforts  to  limit 
protected  health  information  to  the 
minimum  necessary  to  accomplish  the 
intended  purpose  of  the  use.  disclosure, 
or  request. 

(2)  Minimum  necessary  does  not 
applv.  This  requirement  does  not  apply 
to: 

(i)  Disclosures  to  or  requests  by  a 
health  care  provider  for  treatment: 

(ii)  Uses  or  disclosures  made  to  the 
individual,  as  permitted  under 
paragraph  (a)(l)(i)  of  this  section,  as 
required  by  paragraph  (a)(2)(i)  of  this 
section,  or  pursuant  to  an  authorization 
under  §  164.508.  except  for 
authorizations  requested  bv  the  covered 
entity  under  §  164.508(d).  (e),  or  (f): 

(iii)  Disclosures  made  to  the  Secretary 
in  accordance  with  subpart  C  of  part  160 
of  this  subchapter; 
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(iv)  Uses  or  disclosures  that  are 
required  bv  law,  as  described  by 
S  164.512(al;  and 

(v)  Uses  or  disclosures  that  art- 
required  for  complianre  with  applicable 
requirements  of  this  subchapter. 

(c)  Standard  Csps  and  disclosures  of 
protected  health  information  subject  to 
an  agreed  upon  restriction  A  covered 
entity  that  has  agreed  to  a  restriction 
pursuant  to  §  164  522(a)(1)  may  not  use 
or  di.silose  the  protected  health 
information  covered  by  the  restriction  in 
violation  of  such  restriction,  except  as 
otherwise  provided  in  ^  164.522(a). 

(d)  Standard:  Uses  and  disclosures  of 
de-identified  protected  health 
information 

(1)  f-'ses  and  disclosures  to  create  de- 
identified  information  A  covered  entitv 
mav  use  protected  health  information  to 
create  information  that  is  not 
individually  identifiable  health 
information  or  disclose  protected  health 
information  onlv  to  a  business  associate 
for  such  purpose,  whether  or  not  the  de- 
identified  information  is  to  be  used  by 
the  covered  entity. 

(2)  I'ses  and  disclosures  of  de- 
identified  information  Health 
information  that  meets  the  standard  and 
implementation  specifications  for  de- 
identification  under  !^  164.514(a)  and  (b) 
is  considered  not  to  he  individually 
identifiable  health  information.  ;  e..  de- 
identified.  The  requirements  of  this 
subpart  do  not  applv  to  information  that 
has  been  de-identified  in  accordance 
with  the  applicable  requirements  of 

§  164.514.  provided  that: 

(i)  Disclosure  of  a  code  or  other  means 
of  record  identification  designed  to 
enable  coded  or  otherwise  de-identified 
information  to  be  re-identified 
constitutes  disclosure  of  protected 
health  information;  and 

(ii)  If  de-identified  information  is  re- 
identified,  a  covered  entity  may  use  or 
disclose  such  re-identified  information 
onlv  as  permitted  or  required  by  this 
subpart 

(e)(  1 )  Standard:  Disclosures  to 
business  associates,  (i)  A  covered  entity 
mav  disclose  protected  health 
information  to  a  business  associate  and 
mav  allow  a  business  associate  to  create 
or  receive  protected  health  information 
on  its  behalf,  if  the  covered  entity 
obtains  satisfactory'  assurance  that  the 
business  associate  will  appropriately 
safeguard  the  information 

(ii)  This  standard  does  not  applv: 

(A)  With  respect  to  disclosures  by  a 
covered  entity  to  a  health  care  provider 
concerning  the  treatment  of  the 
individual: 

(B)  With  respect  to  disclosures  by  a 
group  health  plan  or  a  health  insurance 
issuer  or  HMO  with  respect  to  a  group 


health  plan  to  the  plan  sponsor,  to  the 
extent  that  the  requirements  of 
§  164.504(f)  applv  and  are  met;  or 

(r.)  With  respect  to  uses  or  disclosures 
bv  a  health  plan  that  is  a  government 
program  providing  public  benefits,  if 
uligibilitv  for.  or  enrollment  in,  the 
health  plan  is  dett»rmined  by  an  agency 
other  than  the  agency  administering  the 
health  plan,  or  if  the  protected  health 
information  used  to  determine 
enrollment  or  eligibilitv  in  the  health 
plan  IS  (  olle(  ted  by  an  agency  other 
than  the  agencv  administering  the 
health  plan,  and  such  activity  is 
authorized  bv  law.  with  respect  to  the 
collection  and  sharing  of  individuallv 
identifiable  health  information  for  the 
performance  of  such  functions  by  the 
health  plan  and  the  agency  other  than 
the  agencv  administering  the  health 
plan 

(iii)  A  covered  entity  that  violates  the 
satisfactory  assurances  it  provided  as  a 
business  associate  of  another  covered 
entitv  will  be  in  noncompliance  with 
the  standards,  implementation 
specifications,  and  requirements  of  this 
paragraph  and  ^  164.504(e). 

(2)  Implementation  specification: 
doiumentation  A  covered  entity  must 
document  the  satisfactory'  assurances 
required  by  paragraph  (e)(1)  of  this 
section  through  a  written  contract  or 
other  written  agreement  or  arrangement 
with  the  business  associate  that  meets 
the  applicable  requirements  of 
§  164  504(e). 

(i)  Standard:  Deceased  individuals.  A 
covered  entity  must  comply  with  the 
requirements  of  this  subpart  with 
respect  to  the  protected  health 
information  nf  a  deceased  individual. 

(g)(  1 1  Standard  Personal 
representatives  As  specified  in  this 
paragraph,  a  covered  entity  must,  except 
as  provided  \u  paragraphs  (g)(.3)  and 
(g)(5)  of  this  section,  treat  a  personal 
representative  as  the  individual  for 
purposes  of  this  subchapter. 

(2)  Implementation  specification: 
adults  anil  emam  ipated  minors  If 
under  <ippii(  able  l,iw  a  person  has 
authority  to'^ct  on  behalf  of  an 
individual  who  is  an  adult  or  an 
emancipated  mimir  in  making  decisions 
related  to  health  care,  a  covered  entity 
must  treat  such  person  as  a  personal 
representative  under  this  subchapter, 
with  respect  to  protected  health 
information  relevant  to  such  personal 
representation 

(3)  Implementation  specification: 
unemancipated  minors.  If  under 
applicable  law  a  parent,  guardian,  or 
other  person  at  ting  in  loco  parentis  has 
authority  to  act  on  behalf  of  an 
individual  who  is  an  unemancipated 
rninur  in  making  dec:isions  n.'lated  to 


health  care,  a  covered  entity  must  treat 
such  person  as  a  personal  representative 
under  this  subchapter,  with  respect  to 
protected  health  information  relevant  to 
such  personal  representation,  except 
that  such  person  may  not  be  a  personal 
representative  of  an  unemancipated 
minor,  and  the  minor  has  the  authority 
to  act  as  an  individual,  with  respect  to 
protected  health  information  pertaining 
to  a  health  care  service,  if: 

(i)  The  minor  consents  to  such  health 
care  service;  no  other  consent  to  such 
health  care  service  is  required  by  law. 
regardless  of  whether  the  consent  of 
another  person  has  also  been  obtained; 
and  the  minor  has  not  requested  that 
such  person  be  treated  as  the  personal 
representative; 

(ii)  The  minor  may  lawfully  obtain 
such  health  care  service  without  the 
consent  of  a  parent,  guardian,  or  other 
person  acting  in  loco  parentis,  and  the 
minor,  a  court,  or  another  person 
authorized  bv  law  consents  to  such 
health  care  service;  or 

(iii)  A  parent,  guardian,  or  other 
person  acting  in  loco  parentis  assents  to 
an  agreement  of  confidentiality  between 
a  covered  health  care  provider  and  the 
minor  with  respect  to  such  health  care 
service. 

(4)  Implementation  specification: 
Deceased  individuals.  If  under 
applicable  law  an  executor, 
administrator,  or  other  person  has 
authority  to  act  on  behalf  of  a  deceased 
individual  or  of  the  individual's  estate, 
a  covered  entity  must  treat  such  person 
as  a  personal  representative  under  this 
subchapter,  with  respect  to  protected 
health  information  relevant  to  such 
personal  representation. 

(5)  Implementation  specification: 
Abuse,  neglect,  endangerment 
situations  Notwithstanding  a  State  law 
or  any  requirement  of  this  paragraph  to 
the  contrary,  a  covered  entity  may  elect 
not  to  treat  a  person  as  the  personal 
representative  of  an  individual  if: 

(i)  The  covered  entity  has  a  reasonable 
belief  that; 

(A)  The  individual  has  been  or  may  be 
subjected  to  domestic  violence,  abuse, 
or  neglect  by  such  person;  or 

(B)  Treating  such  person  as  the 
personal  representative  could  endanger 
the  individual;  and 

(ii)  The  covered  entity,  in  the  exerc'se 
of  professional  judgment,  decides  that  it 
is  not  in  the  best  interest  of  the 
individual  to  treat  the  person  as  the 
individual's  personal  representative.  . 

(h)  Standard:  Confidential 
communications.  A  covered  health  care 
provider  or  health  plan  must  comply 
with  the  applicable  requirements  of 
^  164.522(b)  in  communicating 
protected  health  information. 


Federal  Register/ Vol.  65,  No.  250 / Thursday,  December  28,  2000 /Rules  and  Regulations        82807 


(i)  Standard:  Uses  and  disclosures 
consistent  with  notice.  A  covered  entity 
that  is  required  by  §  164.520  to  have  a 
notice  may  not  use  or  disclose  protected 
health  information  in  a  manner 
inconsistent  with  such  notice.  A 
covered  entity  that  is  required  by 
§  164,52D(b)(l)(iii)  to  include  a  specific 
statement  in  its  notice  if  it  intends  to 
engage  in  an  activity  listed  in 
§  164,52D(b)(l)(iii)(AHC).  may  not  use 
or  disclose  protected  health  information 
for  such  activities,  ludess  the  required 
statement  is  included  in  the  notice. 

(j)  Standard:  Disclosures  by 
whistleblowers  and  workforce  member 
crime  victims. 

(1)  Disclosures  by  whistleblowers.  A 
covered  entity  is  not  considered  to  have 
violated  the  requirements  of  this  subpart 
if  a  member  of  its  workforce  or  a 
business  associate  discloses  protected 
health  information,  provided  that: 

(i)  The  workforce  member  or  business 
associate  believes  in  good  faith  that  the 
covered  entity  has  engaged  in  conduct 
that  is  unlawful  or  otherwise  violates 
professional  or  clinical  standards,  or 
that  the  care,  services,  or  conditions 
provided  by  the  covered  entity 
potentially  endangers  one  or  more 
patients,  workers,  or  the  public;  and 

(ii)  The  disclosure  is  to: 

(A)  A  health  oversight  agency  or 
public  health  authority  authorized  by 
law  to  investigate  or  otherwise  oversee 
the  relevant  conduct  or  conditions  of 
the  covered  entity  or  to  an  appropriate 
health  care  accreditation  organization 
for  the  piupose  of  reporting  the 
allegation  of  failiu^  to  meet  professional 
standards  or  misconduct  by  the  covered 
entity;  or 

(B)  An  attorney  retained  by  or  on 
behalf  of  the  workforce  member  or 
business  associate  for  the  purpose  of 
determining  the  legal  options  of  the 
workforce  member  or  business  associate 
with  regard  to  the  conduct  described  in 
paragraph  (j)(l)(i)  of  this  section. 

(2)  Disclosures  by  workforce  members 
who  are  victims  of  a  crime.  A  covered 
entity  is  not  considered  to  have  violated 
the  requirements  of  this  subpart  if  a 
member  of  its  workforce  who  is  the 
victim  of  a  criminal  act  discloses 
protected  health  information  to  a  law 
enforcement  official,  provided  that: 

(i)  The  protected  health  information 
disclosed  is  about  the  suspected 
perpetrator  of  the  criminal  act;  and 

(ii)  The  protected  health  information 
disclosed  is  limited  to  the  information 
Ustedin§164.512(f)(2)(i). 

§  1 64.504    Uses  and  disclosures: 
Organizational  requirements. 

(a)  Definitions.  As  used  in  this 
section: 


Common  control  exists  if  an  entity  has 
the  power,  directly  or  indirectly, 
significantly  to  influence  or  direct  the 
actions  or  policies  of  another  entity. 

Common  ownership  exists  if  an  entity 
or  entities  possess  an  ownership  or 
equity  interest  of  5  percent  or  more  in 
another  entity. 

Health  care  component  has  the 
following  meaning: 

(1)  Components  of  a  covered  entity 
that  perform  covered  functions  are  part 
of  the  health  care  component. 

(2)  Another  component  of  the  covered 
entity  is  part  of  the  entity's  health  care 
component  to  the  extent  that: 

(i)  It  performs,  with  respect  to  a 
component  that  performs  covered 
functions,  activities  that  would  make 
such  other  component  a  business 
associate  of  the  component  that 
performs  covered  functions  if  the  two 
components  were  separate  legal  entities; 
and 

(ii)  The  activities  involve  the  use  or 
disclosure  of  protected  health 
information  that  such  other  component 
creates  or  receives  from  or  on  behalf  of 
,  the  component  that  performs  covered 
functions. 

Hybrid  entity  means  a  single  legal 
entity  that  is  a  covered  entity  and  whose 
covered  functions  are  not  its  primary 
functions. 

Plan  administration  functions  means 
administration  functions  performed  by 
the  plan  sponsor  of  a  group  health  plan 
on  behalf  of  the  group  health  plan  and 
excludes  functions  performed  by  the 
plan  sponsor  in  connection  with  any 
other  benefit  or  benefit  plan  of  the  plan 
sponsor. 

Summary  health  information  means 
information,  that  may  be  individually 
identifiable  health  information,  and: 

(1)  That  summarizes  the  claims 
history,  claims  expenses,  or  type  of 
claims  experienced  by  individuals  for 
whom  a  plan  sponsor  has  provided 
health  benefits  under  a  group  health 
plan;  and 

(2)  From  which  the  information 
described  at  §  164.514(b)(2)(i)  has  been 
deleted,  except  that  the  geographic 
information  described  in 

§  164.514(h)(2)(i)(B)  need  only  be 
aggregated  to  the  level  of  a  five  digit  zip 
code. 

(b)  Standard:  Health  care  component. 
If  a  covered  entity  is  a  hybrid  entity,  the 
requirements  of  tiiis  subpart,  other  than 
the  requirements  of  this  section,  apply 
only  to  the  health  care  component(s)  of 
the  entity,  as  specified  in  this  section. 

(c)(1)  Implementation  specification: 
Application  of  other  provisions.  In 
applying  a  provision  of  this  subpart, 
other  than  this  section,  to  a  hybrid 
entity: 


(i)  A  reference  in  such  provision  to  a 
"covered  entity"  refers  to  a  health  care 
component  of  the  covered  entity: 

(ii)  A  reference  in  such  provision  to 
a  "health  plan,  "  "covered  health  care 
provider,"  or  "health  care 
clearinghouse"  refers  to  a  health  care 
component  of  the  covered  entity  if  such 
health  care  component  performs  the 
functions  of  a  health  plan,  covered 
health  care  provider,  or  health  care 
clearinghouse,  as  applicable;  and 

(iii)  A  reference  in  such  provision  to 
"protected  health  information  "  refers  to 
protected  health  information  that  is 
created  or  received  by  or  on  behalf  of 
the  health  care  component  of  the 
covered  entity. 

(2)  Implementation  specifications: 
Safeguard  requirements.  The  covered 
entity  that  is  a  hybrid  entity  must 
ensure  that  a  health  care  component  of 
the  entity  complies  with  the  applicable 
requirements  of  this  subpart.  In 
particular,  and  without  limiting  this 
requirement,  such  covered  entity  must 
ensure  that: 

(i)  Its  health  care  component  does  not 
disclose  protected  health  information  to 
another  component  of  the  covered  entity 
in  circumstances  in  which  this  subpart 
would  prohibit  such  disclosure  if  the 
health  care  component  and  the  other 
component  were  separate  and  distinct 
legal  entities; 

(ii)  A  component  that  is  described  by 
paragraph  (2)(i)  of  the  definition  of 
health  care  component  in  this  section 
does  not  use  or  disclose  protected 
health  information  that  is  within 
paragraph  (2)(ii)  of  such  definition  for 
purposes  of  its  activities  other  than 
those  described  by  paragraph  (2)(i)  of 
such  definition  in  a  way  prohibited  bv 
this  subpart;  and 

(iii)  If  a  person  performs  duties  for 
both  the  health  care  component  in  the 
capacity  of  a  member  of  the  workforce 
of  such  component  and  for  another 
component  of  the  entity  in  the  same 
capacity  w'ith  respect  to  that 
component,  such  workforce  member 
must  not  use  or  disclose  protected 
health  information  created  or  received 
in  the  course  of  or  incident  to  the 
member's  work  for  the  health  care 
component  in  a  way  prohibited  by  this 
subpart. 

(3)  Implementation  specifications: 
Responsibilities  of  the  covered  entity.  A 
covered  entity  that  is  a  hybrid  entity  has 
the  following  responsibilities: 

(i)  For  purposes  of  subpart  C  of  part 
160  of  this  subchapter,  pertaining  to 
compliance  and  enforcement,  the 
covered  entity  has  the  responsibility  to 
comply  with  this  subpart. 

(ii)  The  covered  entity  has  the 
responsibility  for  complying  with 
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§  164.530(i).  pertaining  to  the 
implementation  of  policies  and 
procedures  to  ensure  compliance  with 
this  subpart,  including  the  safeguard 
requirements  in  paragraph  (c)(2)  of  this 
section. 

(iii)  The  covered  entity  is  responsible 
for  designating  the  components  that  are 
part  of  one  or  more  health  care 
components  of  the  covered  entity  and 
documenting  the  designation  as 
required  by  §  164.530(j) 

(d)(1)  Standard  Affiliated  covered 
entities.  Legally  separate  covered 
entities  that  are  affiliated  may  designate 
themselves  as  a  single  covered  entity  for 
purposes  of  this  subpart, 

(2)  Implementation  specifications 
Requirements  for  designation  of  an 
affiliated  covered  entity  (i)  Legally 
separate  covered  entities  may  designate 
themselves  (including  any  health  care 
component  of  such  covered  entity)  as  a 
single  affiliated  covered  entity,  for 
purposes  of  this  subpart,  if  all  of  the 
covered  entities  designated  are  under 
common  ownership  or  control. 

(ii)  The  designation  of  an  affiliated 
covered  entity  must  be  documented  and 
the  documentation  maintained  as 
required  by  §  164.530(j) 

(3)  Implementation  specifications: 
Safeguard  requirements.  An  affiliated 
covered  entity  must  ensure  that: 

(i)  The  affiliated  covered  entity's  use 
and  disclosure  of  protected  health 
information  comply  with  the  applicable 
requirements  of  this  subpart,  and 

(ii)  If  the  affiliated  covered  entity 
combines  the  functions  of  a  health  plan, 
health  care  provider,  or  health  care 
clearinghouse,  the  affiliated  covered 
entity  complies  with  paragraph  (g)  of 
this  section. 

(e)(1)  Standard:  Business  associate 
contracts,  (i)  The  contract  or  other 
arrangement  between  the  covered  entity 
and  the  business  associate  required  by 
§  164.502(e)(2)  must  meet  the 
requirements  of  paragraph  (e)(2)  or  (e)(3) 
of  this  section,  as  applicable 

(ii)  A  covered  entity  is  not  in 
compliance  with  the  standards  in 
§  164.502(e)  and  paragraph  (e)  of  this 
section,  if  the  covered  entity  knew  of  a 
pattern  of  activity  or  practice  of  the 
business  associate  that  constituted  a 
material  breach  or  violation  of  the 
business  associate's  obligation  under  the 
contract  or  other  arrangement,  unless 
the  covered  entity  took  reasonable  steps 
to  cure  the  breach  or  end  the  violation, 
as  applicable,  and.  if  such  steps  were 
unsuccessful: 

(A)  Terminated  the  contract  or 
arrangement,  if  feasible;  or 

(B)  If  termination  is  not  feasible, 
reported  the  problem  to  the  Secretary. 


(2)  Implementation  specifications: 
Business  associate  contracts.  A  contract 
between  the  covered  entity  and  a 
business  associate  must: 

(i)  Establish  the  permitted  and 
required  uses  and  disclosures  of  such 
information  by  the  business  associate. 
The  contract  may  not  authorize  the 
business  associate  to  use  or  further 
disclose  the  information  in  a  manner 
that  would  violate  the  requirements  of 
this  subpart,  if  done  by  the  covered 
entity,  except  that: 

(A)  The  contrac:t  may  permit  the 
business  associate  to  use  and  disclose 
protected  health  information  for  the 
proper  management  and  administration 
of  the  business  associate,  as  provided  in 
paragraph  (e)(4)  of  this  section;  and 

(B)  The  contract  may  permit  the 
business  associate  to  provide  data 
aggregation  services  relating  to  the 
health  c:are  operations  of  the  covered 
entity. 

(ii)  Provide  that  the  business  associate 
will: 

(A)  Not  use  or  further  disclose  the 
information  other  than  as  permitted  or 
required  bv  the  contract  or  as  required 
bv  law; 

(B)  Use  appropriate  safeguards  to 
prevent  use  or  disclosure  of  the 
information  other  than  as  provided  for 
by  its  contract; 

(C)  Report  to  the  covered  entity  any 
use  or  disclosure  of  the  information  not 
provided  for  by  its  contract  of  which  it 
becomes  aware: 

(D)  Ensure  that  any  agents,  including 
a  subcontractor,  to  whom  it  provides 
protected  health  information  received 
from,  or  created  or  received  by  the 
business  associate  on  behalf  of.  the 
covered  entity  agrees  to  the  same 
restrictions  and  conditions  that  apply  to 
the  business  associate  with  respect  to 
such  information; 

(E)  Make  available  protected  health 
information  in  accordance  with 

!:)  164.524; 

(F)  Make  available  protected  health 
information  for  amendment  and 
incorporate  any  amendments  to 
protected  health  information  in 
accordance  with  ^  164.526; 

(G)  Make  available  the  information 
required  to  provide  an  accounting  of 
disclosures  in  accordance  with 

t»  164.528; 

(H)  Make  its  internal  practices,  books, 
and  records  relating  to  the  use  and 
disclosure  of  protected  health 
information  received  from,  or  created  or 
received  by  the  business  associate  on 
behalf  of.  the  covered  entity  available  to 
the  .Secretary  for  purposes  of 
determining  the  covered  entity's 
compliance  with  this  subpart;  and 


(I)  At  termination  of  the  contract,  if 
feasible,  return  or  destroy  all  protected 
health  information  received  from,  or 
created  or  received  by  the  business 
associate  on  behalf  of,  the  covered  entity 
that  the  business  associate  still 
maintains  in  any  form  and  retain  no 
copies  of  such  information  or,  if  such 
return  or  destruction  is  not  feasible, 
extend  the  protections  of  the  contract  to 
the  information  and  limit  further  uses 
and  disclosures  to  those  purposes  that 
make  the  return  or  destruction  of  the 
information  infeasible. 

(iii)  Authorize  termination  of  the 
contract  by  the  covered  entity,  if  the 
covered  entity  determines  that  the 
business  associate  has  violated  a 
material  term  of  the  contract. 

(3)  Implementation  specifications: 
Other  arrangements,  (i)  If  a  covered 
entity  and  its  business  associate  are  both 
governmental  entities; 

(A)  The  covered  entity  may  comply 
with  paragraph  (e)  of  this  section  by 
entering  into  a  memorandum  of 
understanding  with  the  business 
associate  that  contains  terms  that 
accomplish  the  objectives  of  paragraph 
(e)(2)  of  this  section. 

(B)  The  covered  entity  may  comply 
with  paragraph  (e)  of  this  section,  if 
other  law  (including  regulations 
adopted  by  the  covered  entity  or  its 
business  associate)  contains 
requirements  applicable  to  the  business 
associate  that  accomplish  the  objectives 
of  paragraph  (e)(2)  of  this  section. 

(ii)  If  a  business  associate  is  required 
by  law  to  perform  a  function  or  activity 
on  behalf  of  a  covered  entity  or  to 
provide  a  service  described  in  the 
definition  of  business  associate  in 
§  160.103  of  this  subchapter  to  a  covered 
entity,  such  covered  entity  may  disclose 
protected  health  information  to  the 
business  associate  to  the  extent 
necessary  to  comply  with  the  legal 
mandate  without  meeting  the 
requirements  of  this  paragraph  (e), 
provided  that  the  covered  entity 
attempts  in  good  faith  to  obtain 
satisfactory  assurances  as  required  by 
paragraph  (e)(3)(i)  of  this  section,  and,  if 
such  attempt  fails,  documents  the 
attempt  and  the  reasons  that  such 
assurances  cannot  be  obtained. 

(iii)  The  covered  entity  may  omit  from 
its  other  arrangements  the  termination 
authorization  required  by  paragraph 
(e)(2)(iii)  of  this  section,  if  such 
authorization  is  inconsistent  with  the 
statutory  obligations  of  the  covered 
entity  or  its  business  associate. 

(4)  Implementation  specifications: 
Other  requirements  for  contracts  and 
other  arrangements,  (i)  The  contract  or 
other  arrangement  between  the  covered 
entity  and  the  business  associate  may 
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permit  the  business  associate  to  use  the 
information  received  by  the  business 
associate  in  its  capacity  as  a  business 
associate  to  the  covered  entity,  if 
necessary: 

(A)  For  the  proper  management  and 
administration  of  the  business  associate; 
or 

(B)  To  carry  out  the  legal 
responsibilities  of  the  business 
associate. 

(ii)  The  contract  or  other  arrangement 
between  the  covered  entity  and  the 
business  associate  may  permit  the 
business  associate  to  disclose  the 
information  received  by  the  business 
associate  in  its  capacity  as  a  business 
associate  for  the  purposes  described  in 
paragraph  (e)(4)(i)  of  this  section,  if: 

(A)  Tne  disclosure  is  required  by  law; 
or 

(B)(:!)  The  business  associate  obtains 
reasonable  assurances  from  the  person 
to  whom  the  information  is  disclosed 
that  it  will  be  held  confidentially  and 
used  or  further  disclosed  only  as 
required  by  law  or  for  the  purpose  for 
which  it  was  disclosed  to  the  person; 
and 

(2)  The  person  notifies  the  business 
associate  of  any  instances  of  which  it  is 
aware  in  which  the  confidentiality  of 
the  information  has  been  breached. 

(f){l)  Standard:  Requirements  for 
group  health  plans,  (i)  Except  as 
provided  under  paragraph  {f)(l)(ii)  of 
this  section  or  as  otherwise  authorized 
under  §  164.508,  a  group  health  plan,  in 
order  to  disclose  protected  health 
information  to  the  plan  sponsor  or  to 
provide  for  or  permit  the  disclosure  of 
protected  health  information  to  the  plan 
sponsor  by  a  health  insurance  issuer  or 
HMO  with  respect  to  the  group  health 
plan,  must  ensure  that  the  plan 
documents  restrict  uses  and  discloses  of 
such  information  by  the  plan  sponsor 
consistent  with  the  requirements  of  this 
subpart. 

(ii)  The  group  health  plan,  or  a  health 
insurance  issuer  or  HMO  with  respect  to 
the  group  health  plan,  may  disclose 
summary  health  information  to  the  plan 
sponsor,  if  the  plan  sponsor  requests  the 
summary  health  information  for  the 
purpose  of : 

(A)  Obtaining  premium  bids  from 
health  plans  for  providing  health 
insurance  coverage  under  the  group 
health  plan;  or 

(B)  Modifying,  amending,  or 
terminating  the  group  health  plan. 

(2)  Implementation  specifications: 
Requirements  for  plan  documents.  The 
plan  documents  of  the  group  health 
plan  must  be  amended  to  incorporate 
provisions  to: 

(i)  Establish  the  permitted  and 
required  uses  and  disclosures  of  such 


information  by  the  plan  sponsor, 
provided  that  such  permitted  and 
required  uses  and  disclosures  may  not 
be  inconsistent  with  this  subpart. 

(ii)  Provide  that  the  group  health  plan 
will  disclose  protected  health 
information  to  the  plan  sponsor  only 
upon  receipt  of  a  certification  by  the 
plan  sponsor  that  the  plan  documents 
have  been  amended  to  incorporate  the 
following  provisions  and  that  the  plan 
sponsor  agrees  to: 

(A)  Not  use  or  further  disclose  the 
information  other  than  as  permitted  or 
required  by  the  plan  documents  or  as 
required  by  law; 

(B)  Ensure  that  any  agents,  including 
a  subcontractor,  to  whom  it  provides 
protected  health  information  received 
from  the  group  health  plan  agree  to  the 
same  restrictions  and  conditions  that 
apply  to  the  plan  sponsor  with  respect 
to  such  information; 

(C)  Not  use  or  disclose  the 
information  for  employment-related 
actions  and  decisions  or  in  connection 
with  any  other  benefit  or  employee 
benefit  plan  of  the  plan  sponsor; 

(D)  Report  to  the  group  health  plan 
any  use  or  disclosure  of  the  information 
that  is  inconsistent  with  the  uses  or 
disclosures  provided  for  of  which  it 
becomes  aware; 

(E)  Make  available  protected  health 
information  in  accordance  with 
§164.524; 

(F)  Make  available  protected  health 
information  for  amendment  and 
incorporate  any  amendments  to 
protected  health  information  in 
accordance  with  §  164.526; 

(G)  Make  available  the  information 
required  to  provide  an  accounting  of 
disclosures  in  accordance  with 
§164.528; 

(H)  Make  its  internal  practices,  books, 
and  records  relating  to  the  use  and 
disclosure  of  protected  health 
information  received  from  the  group 
health  plan  available  to  the  Secretary  for 
purposes  of  determining  compliance  by 
the  group  health  plan  with  this  subpart; 

(I)  If  feasible,  return  or  destroy  all 
protected  health  information  received 
from  the  group  health  plan  that  the 
sponsor  still  maintains  in  any  form  and 
retain  no  copies  of  such  information 
when  no  longer  needed  for  the  purpose 
for  which  disclosure  was  made,  except 
that,  if  such  return  or  destruction  is  not 
feasible,  limit  further  uses  and 
disclosures  to  those  purposes  that  make 
the  return  or  destruction  of  the 
information  infeasible;  and 

(J)  Ensure  that  the  adequate  separation 
required  in  paragraph  (f)(2){iii)  of  this 
section  is  established. 

(iii)  Provide  for  adequate  separation 
between  the  group  health  plan  and  the 


plan  sponsor.  The  plan  documents 
must: 

(A)  Describe  those  employees  or 
classes  of  emplovees  or  other  persons 
under  the  control  of  the  plan  sponsor  to 
be  given  access  to  the  protected  health 
information  to  be  disclosed,  provided 
that  any  employee  or  person  who 
receives  protected  health  information 
relating  to  payment  under,  health  care 
operations  of  or  other  matters 
pertaining  to  the  group  health  plan  in 
the  ordinary  course  of  business  must  be 
included  in  such  description; 

(B)  Restrict  the  access  to  and  use  bv 
such  employees  and  other  persons 
described  in  paragraph  (f)(2)(iii)(A)  of 
this  section  to  the  plan  administration 
functions  that  the  plan  sponsor 
performs  for  the  group  health  plan;  and 

(C)  Provide  an  effective  mechanism 
for  resolving  any  issues  of 
noncompliance  by  persons  described  in 
paragraph  (f](2)(iii)(A)  of  this  section 
with  the  plan  document  provisions 
required  by  this  paragraph. 

(3)  Implementation  specifications: 
Uses  and  disclosures.  A  group  health 
plan  may; 

(i)  Disclose  protected  health 
information  to  a  plan  sponsor  to  carr\' 
out  plan  administration  functions  that 
the  plan  sponsor  performs  only 
consistent  with  the  provisions  of 
paragraph  (f)(2)  of  this  section; 

(ii)  Not  permit  a  health  insurance 
issuer  or  HMO  with  respect  to  the  group 
health  plan  to  disclose  protected  health 
information  to  the  plan  sponsor  except 
as  permitted  by  this  paragraph; 

(iii)  Not  disclose  and  may  not  permit 
a  health  insurance  issuer  or  HMO  to 
disclose  protected  health  information  to 
a  plan  sponsor  as  otherwise  permitted 
bv  this  paragraph  unless  a  statement 
required  by  §  164.520(b)(l)(iii)(C)  is 
included  in  the  appropriate  notice;  and 
(iv)  Not  disclose  protected  health 
information  to  the  plan  sponsor  for  the 
purpose  of  employment-related  actions 
or  decisions  or  in  connection  with  any 
other  benefit  or  employee  benefit  plan 
of  the  plan  sponsor. 

(g)  Standard:  Requirements  for  a 
covered  entity  with  multiple  covered 
functions. 

(1)  A  covered  entity  that  performs 
multiple  covered  functions  that  would 
make  the  entity  any  combination  of  a 
health  plan,  a  covered  health  care 
provider,  and  a  health  care 
clearinghouse,  must  comply  with  the 
standards,  requirements,  and 
implementation  specifications  of  this 
subpart,  as  applicable  to  the  health  plan, 
health  care  provider,  or  health  care 
clearinghouse  covered  functions 
performed. 
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(2)  A  covered  entity  that  performs 
multiple  covered  functions  may  use  or 
disclose  the  protected  health 
information  of  mdividuals  who  receive 
the  covered  entity's  health  plan  or 
health  care  provider  services,  hut  nut 
both,  onlv  for  purposes  related  to  the 
appropriate  function  bemg  performed. 

§164.506    Consent  for  uses  or  disclosures 
to  carry  out  treatment,  payment,  or  health 
care  operations. 

(a)  Standard:  Constant  requircmfnt  (1) 
Except  as  provided  in  paragraph  (a)(2) 
or  (a)(3)  of  this  section,  a  covered  health 
care  provider  must  obtain  the 
individual's  consent,  in  accordance 
with  this  section,  prior  to  using  or 
disclosing  protected  health  information 
to  carry  out  treatment,  payment,  or 
health  care  operations. 

(2)  A  covered  health  c:are  provider 
may,  without  consent,  use  or  disclose 
protected  health  information  to  carry 
out  treatment,  payment,  or  health  care 
operations,  if: 

(i)  The  covered  health  care  provider 
has  an  indirect  treatment  relationship 
with  the  individual:  or 

(ii)  The  covered  health  care  provider 
created  or  received  the  protected  health 
information  in  the  course  of  providing 
health  care  to  an  individual  who  is  an 
inmate. 

(3)(i)  A  covered  health  care  provider 
may,  without  prior  consent,  use  or 
disclose  protected  health  information 
created  or  received  under  paragraph 
(a)(3)(i)(A)-(C)  of  this  section  to  earn.' 
out  treatment,  payment,  or  health  care 
operations: 

(A)  In  emergency  treatment  situations, 
if  the  covered  health  care  provider 
attempts  to  obtain  such  consent  as  soon 
as  reasonably  practicable  after  the 
delivery  of  such  treatment: 

(B)  If  the  covered  health  care  proviaer 
is  required  by  law  to  treat  the 
individual,  and  the  covered  health  care 
provider  attempts  to  obtain  such 
consent  but  is  unable  to  obtain  such 
consent;  or 

(C)  If  a  covered  health  care  provider 
attempts  to  obtain  such  consent  from 
the  individual  but  is  unable  to  obtain 
such  consent  due  to  substantial  barriers 
to  communicating  with  the  individual, 
and  the  covered  health  care  provider 
determines,  in  the  exercise  of 
professional  judgment,  that  the 
individual's  consent  to  receive 
treatment  is  clearly  inferred  from  the 
circumstances 

(ii)  A  covered  health  care  provider 
that  fails  to  obtain  such  consent  in 
accordance  with  paragraph  (a)(3)(i)  of 
this  section  must  document  its  attempt 
to  obtain  consent  and  the  reason  why 
consent  was  not  obtained. 


(4)  If  a  covered  entity  is  not  required 
to  obtain  consent  bv  paragraph  (a)(1)  of 
this  section,  it  may  obtain  an 
individual's  consent  for  the  covered 
entity's  own  use  or  disclosure  of 
protected  health  information  to  carr\- 
out  treatment,  payment,  or  health  care 
operations,  provided  that  such  consent 
meets  the  requirements  of  this  section. 

(5)  Except  as  provided  in  paragraph 
(f)(1)  of  this  section,  a  consent  obtained 
bv  a  covered  entity  under  this  section  is 
not  effective  to  permit  another  covered 
entitv  to  use  or  disclose  protected  health 
information. 

(b)  Implementation  specifications- 
General  requirements.  (1)  A  covered 
health  care  provider  mav  condition 
treatment  on  the  provision  by  the 
individual  of  a  consent  under  this 
section. 

(2)  A  health  plan  may  condition 
enrollment  m  the  health  plan  on  the 
provision  by  the  individual  of  a  consent 
under  this  section  sought  in  conjunction 
with  such  enrollment. 

(3)  A  consent  under  this  section  may 
not  be  combined  in  a  single  document 
with  the  notice  required  by  §  164.520. 

(4)(i)  A  consent  for  use  or  disclosure 
may  be  combined  with  other  types  of 
written  legal  permission  from  the 
individual  (eg  .  an  informed  consent  for 
treatment  or  a  consent  to  assignment  of 
benefits),  if  the  consent  under  this 
section: 

(A)  Is  visually  and  organizationally 
separate  from  such  other  written  legal 
permission:  and 

(B)  Is  separately  signed  by  the 
individual  and  dated. 

(ii)  A  consent  for  use  or  disclosure 
mav  be  combined  with  a  research 
authorization  under  ^  1H4. 508(f). 

(5)  An  individual  may  revoke  a 
consent  under  this  section  at  any  time, 
except  to  the  extent  that  the  covered 
entitv  has  taken  ac:tion  in  reliance 
thereon.  Such  revocation  must  be  in 
writing. 

(6)  A  covered  entity  must  document 
and  retain  any  signed  consent  under 
this  section  as  required  by  §  164.530(j). 

(c)  Implementation  specifications: 
Content  requirements.  A  consent  under 
this  section  must  be  in  plain  language 
and: 

(1)  Inform  the  individual  that 
protected  health  information  may  be 
used  and  disi:losed  to  carry  out 
treatment,  payment,  or  health  care 
operations; 

(2)  Refer  the  individual  to  the  notice 
required  by  «j  164.520  for  a  more 
complete  description  of  such  uses  and 
disclosures  and  state  that  the  individual 
has  the  right  to  review  the  notice  prior 
to  signing  the  consent: 


(3)  If  the  covered  entity  has  reserved 
the  right  to  change  its  privacy  practices 
that  are  described  in  the  notice  in 
accordance  with  §  164.520(b)(l)(v)(C). 
state  that  the  terms  of  its  notice  may 
change  and  describe  how  the  individual 
mav  obtain  a  revised  notice: 

(4)  State  that: 

(i)  The  individual  has  the  right  to 
request  that  the  covered  entity  restrict 
how  protected  health  information  is 
used  or  disclosed  to  cany  out  treatment, 
payment,  or  health  care  operations: 

fii)  The  covered  entity  is  not  required 
to  agree  to  requested  restrictions;  and 

(iii)  If  the  covered  entity  agrees  to  a 
requested  restriction,  the  restriction  is 
binding  on  the  covered  entity: 

(5)  State  that  the  individual  has  the 
right  to  revoke  the  consent  in  writing, 
except  to  the  extent  that  the  covered 
entity  has  taken  action  in  reliance 
thereon;  and 

(6)  Be  signed  by  the  individual  and 
dated. 

(d)  Implementation  specifications: 
Defective  consents.  There  is  no  consent 
under  this  section,  if  the  document 
submitted  has  any  of  the  following 
defects: 

(1 )  The  consent  lacks  an  element 
required  by  paragraph  (c)  of  this  section, 
as  applicable:  or 

(2)  The  consent  has  been  revoked  in 
accordance  with  paragraph  (b)(5)  of  this 
section. 

(e)  Standard:  Resolving  conflicting 
consents  and  authorizations.  (1)  If  a 
covered  entity  has  obtained  a  consent 
under  this  section  and  receives  any 
other  authorization  or  written  legal 
permission  from  the  individual  for  a 
disclosure  of  protected  health 
information  to  carr\'  out  treatment, 
payment,  or  health  care  operations,  the 
covered  entity  may  disclose  such 
protected  health  information  only  in 
accordance  with  the  more  restrictive 
consent,  authorization,  or  other  written 
legal  permission  from  the  individual. 

(2)  A  covered  entity  may  attempt  to 
resolve  a  conflict  between  a  consent  and 
an  authorization  or  other  written  legal 
permission  from  the  individual 
described  in  paragraph  (e)(1)  of  this 
section  by: 

(i)  Obtaining  a  new  consent  from  the 
individual  under  this  section  for  the 
disclosure  to  carry  out  treatment, 
payment,  or  health  care  operations:  or 

(ii)  Communicating  orally  or  in 
writing  with  the  individual  in  order  to 
determine  the  individual's  preference  in 
resolving  the  conflict.  The  covered 
entity  must  document  the  individual's 
preference  and  may  only  disclose 
protected  health  information  in 
accordance  with  the  individual's 
preference. 
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(f)(1)  Standard:  faint  consents. 
Covered  entities  that  participate  in  an 
organized  health  care  arrangement  and 
that  have  a  joint  notice  under 
§  164.520(d)  may  comply  with  this 
section  by  a  joint  consent, 

(2)  Implementation  specifications: 
Requirements  for  joint  consents,  (i)  A 
joint  consent  must: 

(A)  Include  the  name  or  other  specific 
identification  of  the  covered  entities,  or 
classes  of  covered  entities,  to  which  the 
joint  consent  applies;  and 

(B)  Meet  the  requirements  of  this 
section,  except  that  the  statements 
required  by  this  section  may  be  altered 
to  reflect  the  fact  that  the  consent  covers 
more  than  one  covered  entity. 

(ii)  If  an  individual  revokes  a  joint 
consent,  the  covered  entity  that  receives 
the  revocation  must  inform  the  other 
entities  covered  by  the  joint  consent  of 
the  revocation  as  soon  as  practicable, 

§  1 64.508    Uses  and  disclosures  for  wtiich 
an  authorization  Is  required. 

(a)  Standard:  Authorizations  for  uses 
and  disclosures.  (1)  Authorization 
required:  General  rule.  Except  as 
otherwise  permitted  or  required  by  this 
subchapter,  a  covered  entity  may  not 
use  or  disclose  protected  health 
information  without  an  authorization 
that  is  valid  under  this  section.  When  a 
covered  entity  obtains  or  receives  a 
valid  authorization  for  its  use  or 
disclosure  of  protected  health 
information,  such  use  or  disclosure 
must  be  consistent  with  such 
authorization. 

(2)  Authorization  required: 
psychotherapy  notes.  Notwithstanding 
any  other  provision  of  this  subpart, 
other  than  transition  provisions 
provided  for  in  §  164.532,  a  covered 
entity  must  obtain  an  authorization  for 
any  use  or  disclosure  of  psychotherapy 
notes,  except: 

(i)  To  carry  out  the  following 
treatment,  payment,  or  health  care 
operations,  consistent  with  consent 
requirements  in  §  164.506: 

(A)  Use  by  originator  of  the 
psychotherapy  notes  for  treatment; 

(B)  Use  or  disclosure  by  the  covered 
entity  in  training  programs  in  which 
students,  trainees,  or  practitioners  in 
mental  health  learn  mider  supervision 
to  practice  or  improve  their  skills  in 
group,  joint,  family,  or  individual 
counseling;  or 

(C)  Use  or  disclosure  by  the  covered 
entity  to  defend  a  legal  action  or  other 
proceeding  brought  by  the  individual; 
and 

(ii)  A  use  or  disclosure  that  is 
required  by  §  164,502(a)(2)(ii)  or 
permitted  by  §  164.512(a);  §  164.512(d) 
with  respect  to  the  oversight  of  the 


originator  of  the  psychotherapy  notes; 
§  164.512(g)(1);  or  §  164.512(j)(l)(i). 

(b)  Implementation  specifications: 
General  requirements. — (1)  Valid 
authorizations. 

(i)  A  valid  authorization  is  a 
document  that  contains  the  elements 
listed  in  paragraph  (c)  and,  as 
applicable,  paragraph  (d).  (e),  or  (f)  of 
this  section, 

(ii)  A  valid  authorization  may  contain 
elements  or  information  in  addition  to 
the  elements  required  by  this  section, 
provided  that  such  additional  elements 
or  information  are  not  be  inconsistent 
with  the  elements  required  by  this 
section. 

(2)  Defective  authorizations.  An 
authorization  is  not  valid,  if  the 
document  submitted  has  any  of  the 
following  defects: 

(i)  The  expiration  date  has  passed  or 
the  expiration  event  is  known  by  the 
covered  entity  to  have  occurred; 

(ii)  The  authorization  has  not  been 
filled  out  completely,  with  respect  to  an 
element  described  by  paragraph  (c).  (d), 
(e),  or  (f)  of  this  section,  if  applicable: 

(iii)  The  authorization  is  known  by 
the  covered  entity  to  have  been  revoked: 

(iv)  The  authorization  lacks  an 
element  required  by  paragraph  (c),  (d), 
(e),  or  (f)  of  this  section,  if  applicable: 

(v)  The  authorization  violates 
paragraph  (b)(3)  of  this  section,  if 
applicable; 

(vi)  Any  material  information  in  the 
authorization  is  known  by  the  covered 
entity  to  be  false. 

(3)  Compound  authorizations.  An 
authorization  for  use  or  disclosure  of 
protected  health  information  may  not  be 
combined  with  any  other  document  to 
create  a  compound  authorization, 
except  as  follows: 

(i)  An  authorization  for  the  use  or 
disclosure  of  protected  health 
information  created  for  research  that 
includes  treatment  of  the  individual 
may  be  combined  as  permitted  bv 
§  164.506(b)(4)(ii)  or  paragraph  (f)  of  Uiis 
section; 

(ii)  An  authorization  for  a  use  or 
disclosure  of  psychotherapy  notes  may 
only  be  combined  with  another 
authorization  for  a  use  or  disclosure  of 
psychotherapy  notes; 

(iii)  An  authorization  under  this 
section,  other  than  an  authorization  for 
a  use  or  disclosure  of  psychotherapy 
notes  may  be  combined  with  any  other 
such  authorization  under  this  section, 
except  when  a  covered  entity  has 
conditioned  the  provision  of  treatment, 
payment,  enrollment  in^.the  health  plan, 
or  eligibility  for  benefits  under 
paragraph  fb)(4)  of  this  section  on  the 
provision  of  one  of  the  authorizations. 


(4)  Prohibition  on  conditioning  of 
authorizations.  A  covered  entity  may 
not  condition  the  provision  to  an 
individual  of  treatment,  payment, 
enrollment  in  the  health  plan,  or 
eligibility  for  benefits  on  the  provision 
of  an  authorization,  except: 

(i)  A  covered  health  care  provider 
may  condition  the  provision  of  research- 
related  treatment  on  provision  of  an 
authorization  under  paragraph  (f)  of  this 
section: 

(ii)  A  health  plan  may  condition 
enrollment  in  the  health  plan  or 
eligibility  for  benefits  on  provision  of  an 
authorization  requested  by  the  health 
plan  prior  to  an  individual's  enrollment 
in  the  health  plan,  if: 

(A)  The  authorization  sought  is  for  the 
health  plan's  eligibility  or  enrollment 
determinations  relating  to  the 
individual  or  for  its  underwriting  or  risk 
rating  determinations:  and 

(B)  The  authorization  is  not  for  a  use 
or  disclosure  of  psychotherapy  notes 
under  paragraph  (a)(2)  of  this  section; 

(iii)  A  health  plan  may  condition 
payment  of  a  claim  for  specified  benefits 
on  provision  of  an  authorization  under 
paragraph  (e)  of  this  section,  if: 

(A)  Tne  disclosure  is  necessan."  to 
determine  payment  of  such  claim;  and 

(B)  The  authorization  is  not  for  a  use 
or  disclosure  of  psychotherapy  notes 
under  paragraph  (a)(2)  of  this  section: 
and 

(iv)  A  covered  entity  may  condition 
the  provision  of  health  care  that  is 
solely  for  the  purpose  of  creating 
protected  health  information  for 
disclosure  to  a  third  party  on  provision 
of  an  authorization  for  the  disclosure  of 
the  protected  health  information  to  such 
third  party. 

(5)  Revocation  of  authorizations  An 
individual  may  revoke  an  authorization 
provided  under  this  section  at  any  time, 
provided  that  the  revocation  is  in 
writing,  except  to  the  extent  that: 

(i)  The  covered  entity  has  taken  action 
in  reliance  thereon:  or 

(ii)  If  the  authorization  was  obtained 
as  a  condition  of  obtaining  insurance 
coverage,  other  law  provides  the  insurer 
with  the  right  to  contest  a  claim  under 
the  policy. 

(6)  Documentation.  A  covered  entity 
must  document  and  retain  any  signed 
authorization  under  this  section  as 
required  by  §  164.530(j). 

(c)  Implementation  specifications: 
Core  elements  and  requirements.  (1) 
Core  elements.  A  valid  authorization 
under  this  section  must  contain  at  least 
the  following  elements: 

(i)  A  description  of  the  information  to 
be  used  or  disclosed  that  identifies  the 
information  in  a  specific  and 
meaningful  fashion: 


82812        Federal  Register/ Vol.  65.  No.  250 /Thursday,  December  28.  2000 /Rules  and  Regulations 


(ii)  The  name  or  other  specific 
identification  of  the  person(s).  or  class 
nf  persons,  authorized  to  make  the 
requested  use  or  disclosure; 

(iii)  The  name  or  other  specific 
identification  of  the  person(s).  or  class 
of  persons,  to  whom  the  covered  entity 
may  make  the  requested  use  or 
disclosure; 

(iv)  An  e.xpiration  date  or  an 
expiration  event  that  relates  to  the 
mdividual  or  the  purpose  of  the  use  or 
disclosure; 

(v)  A  statement  of  the  individual's 
right  to  revoke  the  authorization  in 
writing  and  the  exceptions  to  the  right 
to  revoke,  together  with  a  description  of 
how  the  individual  may  revoke  the 
authorization; 

(vi)  A  statement  that  information  used 
or  disclosed  pursuant  to  the 
authorization  may  be  subject  to 
redisclosure  by  the  recipient  and  no 
longer  be  protected  by  this  rule; 

(vii)  Signature  of  the  individual  and 
date;  and 

(viii)  If  the  authorization  is  signed  by 
a  personal  representative  of  the 
individual,  a  descripti(jn  of  such 
representatives  authority  to  act  for  the 
individual. 

(2)  Plain  languaoe  requirpment.  The 
authorization  must  he  written  in  plain 
language. 

(a)  Implementation  specifications: 
Authorizations  requested  by  a  covered 
entity  tor  its  own  uses  and  disclosures 
If  an  authorization  is  requested  by  a 
covered  entity  for  its  own  use  or 
disclosure  of  protected  health 
information  that  it  maintains,  the 
covered  entitv  must  comply  with  the 
following  requirements. 

(1)  Required  elements.  The 
authorization  for  the  uses  or  disclosures 
described  in  this  paragraph  must,  in 
addition  to  meeting  the  requirements  of 
paragraph  (c)  of  this  section,  contain  the 
following  elements: 

(i)  For  any  authorization  to  which  the 
prohibition  on  conditioning  in 
paragraph  (b)(4)  of  this  section  applies, 
a  statement  that  the  covered  entity  will 
not  condition  treatment,  payment, 
enrollment  in  the  health  plan,  or 
eligibility  for  benefits  on  the 
individual's  providing  authorization  for 
the  requested  use  or  disclosure; 

(ii)  A  description  of  each  purpose  of 
the  requested  use  or  disclosure. 

(iii)  A  statement  that  the  individual 
may: 

(A)  Inspect  or  copy  the  protected 
health  information  to  be  used  or 
disclosed  as  provided  in  *!)  164.524;  and 

(B)  Refuse  to  sign  the  authorization. 
and 

(iv)  If  use  or  disclosure  of  the 
requested  information  will  result  in 


direct  or  indirect  remuneration  to  the 
covered  entity  from  a  third  party,  a 
statement  that  such  remuneration  will 
result. 

(2)  Copy  to  the  individual.  A  covered 
entitv  must  provide  the  individual  with 
a  copy  of  the  signed  authorization. 

(e)  Implementation  specifications: 
Authorizations  requested  by  a  covered 
entitv  for  disclosures  by  others.  If  an 
authorization  is  requested  by  a  covered 
entity  for  another  covered  entity  to 
disclose  protected  health  information  to 
the  covered  entitv  requesting  the 
authorization  to  carry  out  treatment, 
payment,  or  health  care  operations,  the 
covered  entity  requesting  the 
authorization  must  comply  with  the 
following  requirements. 

(1)  Required  elements.  The 
authorization  for  the  disclosures 
described  in  this  paragraph  must,  in 
addition  to  meeting  the  requirements  of 
paragraph  (c)  of  this  section,  contain  the 
following  elements: 

(i)  A  description  of  each  purpose  of 
the  requested  disclosure; 

(ii)  Except  for  an  authorization  on 
which  payment  may  be  conditioned 
under  paragraph  (b)(4)(iii)  of  this 
section,  a  statement  that  the  covered 
entity  will  not  condition  treatment, 
payment,  enrollment  in  the  health  plan, 
or  eligibilitv  for  benefits  on  the 
individual's  providing  authorization  for 
the  requested  use  or  disclosure;  and 

(iii)  A  statement  that  the  individual 
may  refuse  to  sign  the  authorization. 

(2)  Copy  to  the  individual.  A  covered 
entitv  must  provide  the  individual  with 
a  copy  of  the  signed  authorization 

(f)  implementation  specifications: 
AuthoriZirtions  for  uses  and  disclosures 
of  protected  health  information  created 
for  research  that  includes  treatment  of 
the  individual. 

(1)  Required  elements.  Except  as 
otherwise  permitted  by  ^  164.512(1).  a 
covered  entity  that  creates  protected 
health  information  for  the  purpose,  in 
whole  or  in  part,  of  research  that 
includes  treatment  of  individuals  must 
obtain  an  authorization  for  the  use  or 
disclosure  of  such  information.  Such 
authorization  must: 

(i)  For  uses  and  disclosures  not 
otherwise  permitted  or  required  under 
this  subpart,  meet  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  section; 
and 

(li)  Contain: 

(A)  A  description  of  the  extent  to 
which  such  protected  health 
information  will  be  used  or  disclosed  to 
carry  out  treatment,  payment,  or  health 
care  operations; 

(B)  A  description  of  any  protected 
health  information  that  will  not  be  used 
or  disclosed  for  purposes  permitted  in 


accordance  with  §§  164.510  and 
164.512,  provided  that  the  covered 
entity  may  not  include  a  limitation 
affecting  its  right  to  make  a  use  or 
disclosure  that  is  required  by  law  or 
permitted  by  §  164.512(j){l)("i);  and 

(C)  If  the  covered  entity  has  obtained 
or  intends  to  obtain  the  individual's 
consent  under  §  164.506,  or  has 
provided  or  intends  to  provide  the 
individual  with  a  notice  under 
§  164.520.  the  authorization  must  refer 
to  that  consent  or  notice,  as  applicable, 
and  state  that  the  statements  made 
pursuant  to  this  section  are  binding. 

(2)  Optional  procedure.  An 
authorization  under  this  paragraph  may 
be  in  the  same  document  as: 

(i)  A  consent  to  participate  in  the 
research; 

(ii)  A  consent  to  use  or  disclose 
protected  health  information  to  carry 
out  treatment,  payment,  or  health  care 
operations  under  §  164.506;  or 

(iii)  A  notice  of  privacy  practices 
under  §164.520. 

§164.510    Uses  and  disclosures  requiring 
an  opportunity  for  the  Individual  to  agree  or 
to  object. 

A  covered  ent  :y  may  use  or  disclose 
protected  health  information  without 
the  written  consent  or  authorization  of 
the  individual  as  described  by 
t>§  164.506  and  164.508,  respectively, 
provided  that  the  individual  is  informed 
in  advance  of  the  use  or  disclosure  and 
has  the  opportunity  to  agree  to  or 
prohibit  or  restrict  the  disclosure  in 
accordance  with  the  applicable 
requirements  of  this  section.  The 
covered  entity  may  orally  inform  the 
individual  of  and  obtain  the 
individual's  oral  agreement  or  objection 
to  a  use  or  disclosure  permitted  by  this 
section. 

(a)  Standard:  use  and  disclosure  for 
facility  directories.  (1)  Permitted  uses 
and  disclosure.  Except  when  an 
objection  is  expressed  in  accordance 
with  paragraphs  (a)(2)  or  (3)  of  this 
section,  a  covered  health  care  provider 
may: 

(i)  Use  the  following  protected  health 
information  to  maintain  a  directory  of 
individuals  in  its  facility: 

(A)  The  individual's  name; 

(B)  The  individual's  location  in  the 
covered  health  care  provider's  facility; 

(C)  The  individual's  condition 
described  in  general  terms  that  does  not 
communicate  specific  medical 
information  about  the  individual;  and 

(D)  The  individual's  religious 
affiliation;  and 

(ii)  Disclose  for  directon,*  purposes 
such  information: 

(A)  To  members  of  the  clergy;  or 
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(B)  Except  for  religious  affiliation,  to 
other  persons  who  ask  for  the  individual 
by  name. 

(2)  Opportunity  to  object.  A  covered 
health  care  provider  must  inform  an 
individual  of  the  protected  health 
information  that  it  may  include  in  a 
directory  and  the  persons  to  whom  it 
may  disclose  such  information 
(including  disclosures  to  clergy  of 
information  regarding  religious 
affiliation)  and  provide  the  individual 
with  the  opportunity  to  restrict  or 
prohibit  some  or  all  of  the  uses  or 
disclosures  permitted  by  paragraph 
(a)(1)  of  this  section. 

(3)  Emergency  circumstances,  (i)  If  the 
opportunity  to  object  to  uses  or 
disclosiu-es  required  by  paragraph  {a)(2) 
of  this  section  cannot  practicably  be 
provided  because  of  the  individual's 
incapacity  or  an  emergency  treatment 
circumstance,  a  covered  health  care 
provider  may  use  or  disclose  some  or  all 
of  the  protected  health  information 
permitted  by  paragraph  (a)(1)  of  this 
section  for  the  facility's  directory,  if 
such  disclosure  is: 

(A)  Consistent  with  a  prior  expressed 
preference  of  the  individual,  if  any,  that 
is  known  to  the  covered  health  care 
provider;  and 

(B)  In  the  individual's  best  interest  as 
determined  by  the  covered  health  care 
provider,  in  the  exercise  of  professional 
judgment. 

(ii)  The  covered  health  care  provider 
must  inform  the  individual  and  provide 
an  opportimity  to  object  to  uses  or 
disclosures  for  directory  purposes  as 
required  by  paragraph  (a)(2)  of  this 
section  when  it  becomes  practicable  to 
do  so. 

(b)  Standard:  uses  and  disclosures  for 
involvement  in  the  individual's  care  and 
notification  purposes.  (1)  Permitted  uses 
and  disclosures,  (i)  A  covered  entity 
may,  in  accordance  with  paragraphs 
{b)(2)  or  (3)  of  this  section,  disclose  to 
a  family  member,  other  relative,  or  a 
close  personal  friend  of  the  individual, 
or  any  other  person  identified  by  the 
individual,  the  protected  health 
information  directly  relevant  to  such 
person's  involvement  with  the 
individual's  care  or  payment  related  to 
the  individual's  health  care. 

(ii)  A  covered  entity  may  use  or 
disclose  protected  health  information  to 
notify,  or  assist  in  the  notification  of 
(including  identifying  or  locating),  a 
family  member,  a  personal 
representative  of  the  individual,  or 
another  person  responsible  for  the  care 
of  the  individual  of  the  individual's 
location,  general  condition,  or  death. 
Any  such  use  or  disclosure  of  protected 
health  information  for  such  notification 
purposes  must  be  in  accordance  with 


paragraphs  (b)(2),  (3).  or  (4)  of  this 
section,  as  applicable. 

(2)  Uses  and  disclosures  viath  the 
individual  present.  If  the  individual  is 
present  for,  or  otherwise  available  prior 
to,  a  use  or  disclosure  permitted  by 
paragraph  (b)(1)  of  this  section  and  has 
the  capacity  to  make  health  care 
decisions,  the  covered  entity  may  use  or 
disclose  the  protected  health 
information  if  it: 

(i)  Obtains  the  individual's  agreement; 

(ii)  Provides  the  individual  with  the 
opportimity  to  object  to  the  disclosure, 
and  the  individual  does  not  express  an 
objection;  or 

(iii)  Reasonably  infers  from  the 
circumstances,  based  the  exercise  of 
professional  judgment,  that  the 
individual  does  not  object  to  the 
disclosure. 

(3)  Limited  uses  and  disclosures  when 
the  individual  is  not  present.  If  the 
individual  is  not  present  for.  or  the 
opportimity  to  agree  or  object  to  the  use 
or  disclosiu-e  cannot  practicably  be 
provided  because  of  the  individual's 
incapacity  or  an  emergency 
circumstance,  the  covered  entity  may,  in 
the  exercise  of  professional  judgment, 
determine  whether  the  disclosure  is  in 
the  best  interests  of  the  individual  and. 
if  so,  disclose  only  the  protected  health 
information  that  is  directly  relevant  to 
the  person's  involvement  with  the 
individual's  health  care.  A  covered 
entity  may  use  professional  judgment 
and  its  experience  with  common 
practice  to  make  reasonable  inferences 
of  the  individual's  best  interest  in 
allowing  a  person  to  act  on  behalf  of  the 
individual  to  pick  up  filled 
prescriptions,  medical  supplies.  X-rays, 
or  other  similar  forms  of  protected 
health  information. 

(4)  Use  and  disclosures  for  disaster 
relief  purposes.  A  covered  entity  may 
use  or  disclose  protected  health 
information  to  a  public  or  private  entity 
authorized  by  law  or  by  its  charter  to 
assist  in  disaster  relief  efforts,  for  the 
purpose  of  coordinating  with  such 
entities  the  uses  or  disclosures 
permitted  by  paragraph  (b)(l)(ii)  of  this 
section.  The  requirements  in  paragraphs 
(b)(2)  and  (3)  of  this  section  apply  to 
such  uses  and  disclosure  to  the  extent 
that  the  covered  entity,  in  the  exercise 
of  professional  judgment,  determines 
that  the  requirements  do  not  interfere 
with  the  ability  to  respond  to  the 
emergency  circumstances. 

§164.512    Uses  and  disclosures  for  which 
consent,  an  authorization,  or  opportunity  to 
agree  or  object  is  not  required. 

A  covered  entity  may  use  or  disclose 
protected  health  informadon  without 
the  written  consent  or  authorization  of 


the  individual  as  described  in 
§§  164.506  and  164.508,  respectively,  or 
the  opportimity  for  the  individual  to 
agree  or  object  as  described  in  §  164.510. 
in  the  situations  covered  by  this  section, 
subject  to  the  applicable  requirements  of 
this  section.  When  the  covered  entity  is 
required  by  this  section  to  inform  the 
individual  of.  or  when  the  individual 
may  agree  to.  a  use  or  disclosure 
permitted  by  this  section,  the  covered 
entity's  information  and  the  individual's 
agreement  may  be  given  orallv. 

(a)  Standard:  Uses  and  disclosures 
required  by  /aw.  (1)  A  covered  entity 
may  use  or  disclose  protected  health 
information  to  the  extent  that  such  use 
or  disclosure  is  required  by  law  and  the 
use  or  disclosure  complies  with  and  is 
limited  to  the  relevant  requirements  of 
such  law. 

(2)  A  covered  entity  must  meet  the 
requirements  described  in  paragraph  (c), 
(e),  or  (f)  of  this  section  for  uses  or 
disclosures  reauired  by  law. 

(b)  Standard:  uses  and  disclosures  for 
public  health  activities.  (1)  Permitted 
disclosures.  A  covered  entity  mav 
disclose  protected  health  information 
for  the  public  health  activities  and 
purposes  described  in  this  paragraph  to: 

(i)  A  public  health  authority  tnat  is 
authorized  by  law  to  collect  or  receive 
such  information  for  the  purpose  of 
preventing  or  controlling  disease, 
injury,  or  disability,  including,  but  not 
limited  to,  the  reporting  of  disease, 
injury,  vital  events  such  as  birth  or 
death,  and  the  conduct  of  public  health 
surveillance,  public  health 
investigations,  and  public  health 
interventions:  or.  at  the  direction  of  a 
public  health  authority,  to  an  official  of 
a  foreign  government  agency  that  is 
acting  in  collaboration  with  a  public 
health  authoritv: 

(ii)  A  public  health  authority  or  other 
appropriate  government  authority 
authorized  by  law  to  receive  reports  of 
child  abuse  or  neglect; 

(iii)  A  person  subject  to  the 
jurisdiction  of  the  Food  and  Drug 
Administration: 

(A)  To  report  adverse  events  (or 
similar  reports  with  respect  to  food  or 
dietary  supplements),  product  defects  or 
problems  (including  problems  with  the 
use  or  labeling  of  a  product),  or 
biological  product  deviations  if  the 
disclosure  is  made  to  the  person 
required  or  directed  to  report  such 
information  to  the  Food  and  Drug 
Administration; 

(B)  To  track  products  if  the  disclosure 
is  made  to  a  person  required  or  directed 
by  the  Food  and  Drug  Administration  to 
track  the  product; 

(C)  To  enable  product  recalls,  repairs, 
or  replacement  (including  locating  and 
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notifying  individuals  who  have  received 
product.s  of  product  recalls, 
withdrawals,  or  other  problems):  or 

(D)  To  conduct  post  marketing 
sur\'eillance  tn  comply  with 
requirements  or  at  the  direction  of  the 
Food  and  Drug  Administration: 

(iv)  A  person  who  may  have  been 
exposed  to  a  communicable  disease  or 
mav  otherwise  be  at  risk  of  contracting 
or  spreading  a  disease  or  condition,  if 
the  covered  entitv  or  public  health 
authority  is  authorized  by  law  to  notify 
such  person  as  necessary'  in  the  conduct 
of  a  pubhc  health  intervention  or 
investigation:  or 

(v)  An  employer,  about  an  individual 
who  is  a  member  of  the  workforce  of  the 
employer,  if: 

(A)  The  covered  entity  is  a  covered 
health  care  provider  who  is  a  member 
of  the  workforce  of  such  employer  or 
who  provides  a  health  care  to  the 
individual  at  the  request  of  the 
employer: 

(1)  to  conduct  an  evaluation  relating 
to  medical  surveillance  of  the 
workplace;  or 

(2)  To  evaluate  whether  the 
individual  has  a  work-related  illness  or 
injur\'; 

(B)  The  protected  health  information 
that  is  disclosed  consists  of  findings 
concerning  a  work-related  illness  or 
iniur\'  or  a  workplace-related  medical 
surveillance: 

(C)  The  employer  needs  such  findings 
in  order  to  complv  with  its  obligations, 
under  29  CFR  parts  1904  through  1928. 
30  CFR  parts  50  through  90.  or  under 
state  law  having  a  similar  purpose,  to 
record  such  illness  or  injur\-  or  to  carr\' 
out  responsibilities  for  workplace 
medical  surveillance: 

(D)  The  covered  health  care  provider 
provides  written  notice  to  the 
individual  that  protected  health 
information  relating  to  the  medical 
surveillance  of  the  workplace  and  work- 
related  illnesses  and  injuries  is 
disclosed  to  the  employer: 

( 1 )  By  giving  a  copy  of  the  notice  to 
the  individual  at  the  time  the  health 
care  is  provided:  or 

(2)  If  the  health  t:are  is  provided  on 
the  work  site  of  the  employer,  by 
posting  the  notice  in  a  prominent  place 
at  the  location  where  the  health  care  is 
provided. 

(2)  Permitted  uses.  If  the  covered 
entity  also  is  a  public  health  authority, 
the  covered  entity  is  permitted  to  use 
protected  health  information  in  all  cases 
in  which  it  is  permitted  to  disclose  such 
information  for  public  health  activities 
uiider  paragraph  (b)(1)  of  this  section 

(c)  Standara:  Disclosures  about 
victims  of  abuse,  neglect  or  domestic 
\iolence  (1)  Permitted  disclosures. 


Except  for  reports  of  child  abuse  or 
neglec:t  permitted  by  paragraph  (b)(l)(ii) 
of  this  section,  a  covered  entity  may 
disclose  protected  health  information 
about  an  individual  whom  the  covered 
entitv  reasonably  believes  to  be  a  victim 
ofabu.se,  neglect,  or  domestic  violence 
to  a  government  authority,  including  a 
social  service  or  protective  services 
agency,  authorized  by  law  to  receive 
reports  of  such  abuse,  neglect,  or 
domestic  violence: 

(i)  To  the  extent  the  disclosure  is 
required  bv  law  and  the  disclosure 
complies  with  and  is  limited  to  the 
relevant  requirements  of  such  law: 

(ii)  If  the  individual  agrees  to  the 
disclosure:  or 

(iii)  To  the  extent  the  disclosure  is 
expressly  authorized  by  statute  or 
regulaticm  and: 

(A)  The  covered  entity,  in  the  exercise 
of  professional  judgment,  believes  the 
disclosure  is  necessary  to  prevent 
serious  harm  to  the  individual  or  other 
potential  victims;  or 

(B)  If  the  individual  is  unable  to  agree 
because  of  incapacity,  a  law- 
enforcement  or  other  public  official 
authorized  to  receive  the  report 
represents  that  the  protected  health 
information  for  which  disclosure  is 
sought  is  not  intended  to  be  used 
against  the  individual  and  that  an 
immediate  enforcement  activity  that 
depends  upon  the  disclosure  would  be 
materially  and  adversely  affected  by 
waiting  until  the  individual  is  able  to 
agree  to  the  disclosure. 

(2)  Informing  the  individual.  A 
covered  entity  that  makes  a  disclosure 
permitted  bv  paragraph  (c)(1)  of  this 
section  must  promptly  inform  the 
individual  that  such  a  report  has  been 
or  will  be  made,  except  if: 

(i)  The  covered  entity,  in  the  exercise 
of  professional  judgment,  believes 
informing  the  individual  would  place 
the  individual  at  risk  of  serious  harm;  or 

(ii)  The  c:overed  entity  would  be 
informing  a  personal  representative,  and 
the  covered  entity  reasonably  believes 
the  personal  representative  is 
responsible  for  the  abuse,  neglect,  or 
other  injury,  and  that  informing  such 
person  would  not  be  in  the  best  interests 
of  the  individual  as  determined  by  the 
covered  entity,  in  the  exercise  of 
professional  judgment. 

(d)  Standard:  I'ses  and  disclosures  for 
health  oversight  activities.  (1)  Permitted 
disclosures  A  covered  entity  may 
disclose  protected  health  information  to 
a  health  oversight  agency  for  oversight 
activities  authorized  by  law.  including 
audits:  civil,  administrative,  or  criminal 
investigations:  inspections:  licensure  or 
disciplinary  actions:  civil, 
administrative,  or  criminal  proceedings 


or  actions;  or  other  activities  necessary 
for  appropriate  oversight  of: 

(i)  The  health  care  system; 

(ii)  Government  benefit  programs  for 
which  health  information  is  relevant  to 
beneficiary  eligibility; 

(iii)  Entities  subject  to  government 
regulatory  programs  for  which  health 
information  is  necessary  for  determining 
compliance  with  program  standards;  or 

(iv)  Entities  subject  to  civil  rights  laws 
for  which  health  information  is 
necessary  for  determining  compliance. 

(2)  Exception  to  health  oversight 
activities.  For  the  purpose  of  the 
disclosures  permitted  by  paragraph 
(d)(1)  of  this  section,  a  health  oversight 
activity  does  not  include  an 
investigation  or  other  activity  in  which 
the  individual  is  the  subject  of  the 
investigation  or  activity  and  such 
investigation  or  other  activity  does  not 
arise  out  of  and  is  not  directly  related 
to: 

(i)  The  receipt  of  health  care; 

(ii)  A  claim  for  public  benefits  related 
to  health;  or 

(iii)  Qualification  for.  or  receipt  of. 
public  benefits  or  services  when  a 
patient's  health  is  integral  to  the  claim 
for  public  benefits  or  services. 

(3)  Joint  activities  or  investigations. 
Nothwithstanding  paragraph  (d)(2)  of 
this  section,  if  a  health  oversight  activity 
or  investigation  is  conducted  in 
conjunction  with  an  oversight  activity 
or  investigation  relating  to  a  claim  for 
public  benefits  not  related  to  health,  the 
joint  activity  or  investigation  is 
considered  a  health  oversight  activity 
for  purposes  of  paragraph  (d)  of  this 
section. 

(4)  Permitted  uses.  If  a  covered  entity 
also  is  a  health  oversight  agency,  the 
covered  entity  may  use  protected  health 
information  for  health  oversight 
activities  as  permitted  by  paragraph  (d) 
of  this  section. 

(e)  Standard:  Disclosures  for  judicial 
and  administrative  proceedings. 

{ 1 )  Permitted  disclosures.  A  covered 
entity  may  disclose  protected  health 
information  in  the  course  of  any  judicial 
or  administrative  proceeding: 

(i)  In  response  to  an  order  of  a  court 
or  administrative  tribunal,  provided  that 
the  covered  entity  discloses  only  the 
protected  health  information  expressly 
authorized  by  such  order:  or 

(ii)  In  response  to  a  subpoena, 
discovery  request,  or  other  lawful 
process,  that  is  not  accompanied  by  an 
order  of  a  court  or  administrative 
tribunal,  if: 

(A)  The  covered  entity  receives 
satisfactory  assurance,  as  described  in 
paragraph  (e)(l){iii)  of  this  section,  from 
the  party  seeking  the  information  that 
reasonable  efforts  have  been  made  by 
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such  party  to  ensure  that  the  individual 
who  is  the  subject  of  the  protected 
health  information  that  has  been 
requested  has  been  given  notice  ofthfe 
request;  or 

(B)  The  covered  entity  receives 
satisfactory  assurance,  as  described  in 
paragraph  (e)(l)(iv)  of  this  section,  from 
the  party  seeking  the  information  that 
reasonable  efforts  have  been  made  by 
such  party  to  secure  a  qualified 
protective  order  that  meets  the 
requirements  of  paragraph  (e)(l)(v)  of 
this  section. 

(iii)  For  the  purposes  of  paragraph 
(e)(l)(ii){A)  of  this  section,  a  covered 
entity  receives  satisfactory  assurances 
from  a  party  seeking  protecting  health 
information  if  the  covered  entity 
receives  from  such  party  a  written 
statement  and  accompanying 
documentation  demonstrating  that: 

(A)  The  party  requesting  such 
information  has  made  a  good  faith 
attempt  to  provide  written  notice  to  the 
individual  (or,  if  the  individual's 
location  is  unknown,  to  mail  a  notice  to 
the  individual's  last  known  address); 

(B)  The  notice  included  sufficient 
information  about  the  litigation  or 
proceeding  in  which  the  protected 
health  information  is  requested  to 
permit  the  individual  to  raise  an 
objection  to  the  coiul  or  administrative 
tribunal;  and 

(C)  The  time  for  the  individual  to 
raise  objections  to  the  court  or 
administrative  tribunal  has  elapsed, 
and: 

(J)  No  objections  were  filed;  or 
(2)  All  objections  filed  by  the 
individual  have  been  resolved  by  the 
court  or  the  administrative  tribimal  and 
the  disclosures  being  sought  are 
consistent  with  such  resolution. 

(iv)  For  the  purposes  of  paragraph 
(e)(l)(ii){B)  of  this  section,  a  covered 
entity  receives  satisfactory  assurances 
from  a  party  seeking  protected  health 
information,  if  the  covered  entity 
receives  from  such  party  a  written 
statement  and  accompanying 
documentation  demonstrating  that: 

(A)  The  parties  to  the  dispute  giving 
rise  to  the  request  for  information  have 
agreed  to  a  qualified  protective  order 
and  have  presented  it  to  the  coiul  or 
administrative  tribunal  with  jimsdiction 
over  the  dispute;  or 

(B)  The  party  seeking  the  protected 
health  information  has  requested  a 
qualified  protective  order  from  such 
court  or  administrative  tribunal. 

(v)  For  purposes  of  paragraph  (e)(1)  of 
this  section,  a  qualified  protective  order 
means,  with  respect  to  protected  health 
information  requested  under  paragraph 
(e)(l)(ii)  of  this  section,  an  order  of  a 
court  or  of  an  administrative  tribunal  or 


a  stipulation  by  the  parties  to  the 
litigation  or  administrative  proceeding 
that: 

(A)  Prohibits  the  parties  from  using  or 
disclosing  the  protected  health 
information  for  any  purpose  other  than 
the  litigation  or  proceeding  for  which 
such  information  was  requested;  and 

(B)  Requires  the  return  to  the  covered 
entity  or  destruction  of  the  protected 
health  information  (including  all  copies 
made)  at  the  end  of  the  litigation  or 
proceeding. 

(vi)  Nothwithstanding  paragraph 
(e)(l)(ii)  of  this  section,  a  covered  entity 
may  disclose  protected  health 
information  in  response  to  lawful 
process  described  in  paragraph  (e)(l)(ii) 
of  this  section  without  receiving 
satisfactory  assurance  under  paragraph 
(e){l)(ii)(A)  or  (B)  of  this  section,  if  the 
covered  entity  makes  reasonable  efforts 
to  provide  notice  to  the  individual 
sufficient  to  meet  the  requirements  of 
paragraph  (e)(l)(iii)  of  this  section  or  to 
seek  a  qualified  protective  order 
sufficient  to  meet  the  requirements  of 
paragraph  (e)(l)(iv)  of  this  section. 

(2)  Other  uses  and  disclosures  under 
this  section.  The  provisions  of  this 
paragraph  do  not  supersede  other 
provisions  of  this  section  that  otherwise 
permit  or  restrict  uses  or  disclosures  of 
protected  health  information. 

(f)  Standard:  Disclosures  for  law 
enforcement  purposes.  A  covered  entitv 
may  disclose  protected  health 
information  for  a  law  enforcement 
purpose  to  a  law  enforcement  official  if 
the  conditions  in  paragraphs  (f)(1) 
through  (f)(6)  of  this  section  are  met.  as 
applicable. 

(1)  Permitted  disclosures:  Pursuant  to 
process  and  as  otherwise  required  by 
law.  A  covered  entity  may  disclose 
protected  health  information: 

(i)  As  required  by  law  including  laws 
that  require  the  reporting  of  certain 
types  of  wounds  or  other  physical 
injuries,  except  for  laws  subject  to 
paragraph  (b)(l)(ii)  or  (c)(l)(i)  of  this 
section;  or 

(ii)  In  compliance  with  and  as  limited 
by  the  relevant  requirements  of 

(A)  A  court  order  or  court-ordered 
warrant,  or  a  subpoena  or  summons 
issued  by  a  judicial  officer; 

(B)  A  grand  jury  subpoena;  or 

(C)  An  administrative  request, 
including  an  administrative  subpoena  or 
summons,  a  civil  or  an  authorized 
investigative  demand,  or  similar  process 
authorized  under  law.  provided  that: 

(1)  The  information  sought  is  relevant 
and  material  to  a  legitimate  law 
enforcement  inquiry; 

(2)  The  request  is  specific  and  limited 
in  scope  to  the  extent  reasonably 


practicable  in  light  of  the  purpose  for 
which  the  information  is  sought:  and 
(3)  De-identified  information  could 
not  reasonably  be  used. 

(2)  Permitted  disclosures:  Limited 
information  for  identification  and 
location  purposes.  Except  for 
disclosures  required  by  law  as  permitted 
by  paragraph  (f)(1)  of  this  section,  a 
covered  entity  may  disclose  protected 
health  information  in  response  to  a  law 
enforcement  official's  request  for  such 
information  for  the  purpose  of 
identifv'ing  or  locating  a  suspect, 
fugitive,  material  witness,  or  missing 
person,  provided  that: 

(i)  The  covered  entity  may  disclose 
only  the  following  information: 

(A)  Name  and  address: 

(B)  Date  and  place  of  birth: 

(C)  Social  security  number: 

(D)  ABO  blood  type  and  rh  factor: 

(E)  Type  of  injury: 

(F)  Date  and  time  of  treatment; 

(G)  Date  and  time  of  death,  if 
applicable;  and 

(H)  A  description  of  distinguishing 
physical  characteristics,  including 
height,  weight,  gender,  race,  hair  and 
eye  color,  presence  or  absence  of  facial 
hair  (beard  or  moustache),  scars,  and 
tattoos. 

(ii)  Except  as  permitted  by  paragraph 
(f)(2)(i)  of  this  section,  the  covered 
entity  may  not  disclose  for  the  purposes 
of  identification  or  location  under 
paragraph  (f)(2)  of  this  section  any 
protected  health  information  related  to 
the  individual's  DNA  or  DNA  analysis, 
dental  records,  or  typing,  samples  or 
analysis  of  body  fluids  or  tissue. 

(3)  Permitted  disclosure:  Victims  of  a 
crime.  Except  for  disclosures  required 
by  law  as  permitted  by  paragraph  (f)(1) 
of  this  section,  a  covered  entity  mav 
disclose  protected  health  information  in 
response  to  a  law  enforcement  official's 
request  for  such  information  about  an 
individual  who  is  or  is  suspected  to  be 

a  victim  of  a  crime,  other  than 
disclosures  that  are  subject  to  paragraph 
(b)  or  (c)  of  this  section,  if 

(ii)  The  individual  agrees  to  the 
disclosure;  or 

(iii)  The  covered  entity  is  unable  to 
obtain  the  individual's  agreement 
because  of  incapacity  or  other 
emergency  circumstance,  provided  that: 

(A)  The  law  enforcement  official 
represents  that  such  information  is 
needed  to  determine  whether  a  violation 
of  law  by  a  person  other  than  the  victim 
has  occurred,  and  such  information  is 
not  intended  to  be  used  against  the 
victim: 

(B)  The  law  enforcement  official 
represents  that  immediate  law 
enforcement  activity  that  depends  upon 
the  disclosure  would  be  materially  and 
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dd%ersely  affected  by  waiting  until  the 
individual  is  able  to  agree  to  the 
disclosure;  and 

(C)  The  disclosure  is  in  the  best 
interests  of  the  individual  as  determined 
by  the  covered  entity,  in  the  exercise  of 
professional  judgment. 

(4)  Permitted  disclosure:  Decedents  A 
covered  entity  mav  di.sclose  protected 
health  information  about  an  individual 
who  has  died  to  a  law  enforcement 
official  for  the  purpose  of  alerting  law 
enforcement  of  the  death  of  the 
individual  if  the  covered  entity  has  a 
suspicion  that  such  death  may  have 
resulted  from  criminal  conduct. 

(5)  Permitted  disclosure  Crime  on 
premises  A  covered  entity  may  disclose 
to  a  law  enforcement  official  protected 
health  information  that  the  covered 
entitv  believes  in  good  faith  constitutes 
evidence  of  criminal  conduct  that 
occurred  on  the  premises  of  the  covered 
entity. 

(6)  Permitted  disclosure:  Reporting 
crime  in  emergencies  (i)  A  covered 
health  care  provider  providing 
emergencv  health  care  in  response  to  a 
medical  emergencv,  other  than  sue  h 
emergencv  on  the  premises  of  the 
covered  health  care  provider,  may 
disclose  protected  health  information  to 
a  law  enforcement  official  if  such 
disclosure  appears  necessarj'  to  alert 
law  enforcement  to: 

(A)  The  commission  and  nature  of  a 
crime; 

(B)  The  location  of  such  crime  or  of 
the  victim{s)  of  such  crime:  and 

(C)  The  identity,  description,  and 
location  of  the  perpetrator  of  suth 
crime. 

(ii)  If  a  covered  health  care  provider 
believes  that  the  medical  emergency 
described  in  paragraph  (f)(6)(i)  of  this 
section  is  the  result  of  abuse,  neglect,  or 
domestic  violence  of  the  individual  in 
need  of  emergency  health  care, 
paragraph  (f){6)(i)  of  this  section  does 
not  apply  and  any  disclosure  to  a  law 
enforcement  official  for  law 
enforcement  purposes  is  subject  to 
paragraph  (c)  of  this  section. 

(g)  Standard:  Uses  and  disclosures 
about  decedents.  (1)  Coroners  and 
medical  examiners  A  covered  entity 
may  disclose  protected  health 
information  to  a  coroner  or  medical 
examiner  for  the  purpose  of  identifying 
a  deceased  person,  determining  a  cause 
of  death,  or  other  duties  as  authorized 
by  law.  A  covered  entity  that  also 
performs  the  duties  of  a  coroner  or 
medical  examiner  may  use  protected 
health  information  for  the  purposes 
described  in  this  paragraph. 

(2)  Funeral  directors.  A  covered  entity 
may  disclose  protected  health 
information  to  funeral  directors. 


i:onsistent  with  applicable  law.  as 
necessar%  to  c:arry  out  thmr  duties  with 
respei:t  to  the  decedent.  If  necessary  for 
funeral  directors  carry  out  their  duties, 
the  covered  entity  may  disclose  the 
protected  health  inforn»ation  prior  to, 
and  in  reasonable  anticipation  of  the 
individual's  death 

(h)  Standard  I  'ses  and  disclosures  for 
ladaveric  organ,  eve  or  tissue  donation 
purposes.  A  covered  entity  may  use  or 
disclose  protected  health  information  to 
organ  procurement  organizations  or 
other  entities  engaged  in  the 
procurement,  banking,  or 
transplantation  of  cadaveric  organs, 
eyes,  or  tissue  for  the  purpose  of 
facilitating  organ,  eve  or  tissue  donation 
and  transplantation 

(i)  Standard  I  'ses  and  disclosures  for 
resean  b  purposes  (1)  Permitted  uses 
and  disclosures.  A  covered  entity  may 
use  or  disclose  protected  health 
information  for  research,  regardless  of 
the  source  of  funding  of  the  research, 
provided  that: 

(i)  Board  approval  of  a  waiver  of 
authorization.  The  covered  entity 
obtains  documentation  that  an  alteration 
to  or  waiver,  in  whole  or  in  part,  of  the 
individual  authorization  required  by 
§  164.508  for  use  or  disclosure  of 
protected  health  information  has  been 
approved  bv  either: 

(A)  An  Institutional  Review  Board 
(IRB).  established  in  accordance  with  7 
CFR  lc.l07,  10  CFR  745.107.  14  CFR 
1230.107.  15  CFR  27.107.  16  CFR 
1028.107,  21  CFR  56.107.  22  CFR 
225.107,  24  CFR  60.107.  28  CFR  46.107, 
32  CFR  219.107.  34  CFR  97.107,  38  CFR 
16.107.  40  CFR  26.107,  45  CFR  46.107. 
45  CFR  690  107,  or  49  CFR  11.107:  or 

(B)  ,A  privacy  board  that: 

(1)  Has  members  with  varying 
backgrounds  and  appropriate 
professional  competency  as  necessary  to 
review  the  effect  of  the  research 
protocol  on  the  individual's  privacy 
rights  and  related  interests; 

(2)  Includes  at  least  one  member  who 
is  not  affiliated  with  the  covered  entity, 
not  affiliated  with  any  entity  conducting 
or  sponsoring  the  research,  and  not 
related  to  any  person  who  is  affiliated 
with  anv  of  such  entities;  and 

(3)  Does  not  have  any  member 
participating  in  a  review  of  any  project 
in  which  the  member  has  a  conflict  of 
interest 

(ii)  Reviews  preparatory  to  research. 
The  covered  entity  obtains  from  the 
researcher  representations  that: 

(A)  Use  or  disclosure  is  sought  solely 
to  review  protected  health  information 
as  necessary  to  prepare  a  research 
protocol  or  for  similar  purposes 
preparatory  to  research; 


(B)  No  protected  health  information  is 
to  be  removed  from  the  covered  entity 
bv  the  researcher  in  the  course  of  the 
review:  and 

(C)  The  protected  health  information 
for  which  use  or  access  is  sought  is 
necessar>'  for  the  research  purposes. 

(iii)  Research  on  decedent's 
information.  The  covered  entity  obtains 
from  the  researcher: 

(A)  Representation  that  the  use  or 
disclosure  is  sought  is  solely  for 
research  on  the  protected  health 
information  of  decedents; 

(B)  Documentation,  at  the  request  of 
the  covered  entity,  of  the  death  of  such 
individuals;  and 

(C)  Representation  that  the  protected 
health  information  for  which  use  or 
disclosure  is  sought  is  necessary  for  the 
research  purposes. 

(2)  Documentation  of  waiver 
approval.  For  a  use  or  disclosure  to  be 
permitted  based  on  documentation  of 
approval  of  an  alteration  or  waiver, 
under  paragraph  {i)(l)(i)  of  this  section, 
the  documentation  must  include  all  of 
the  following: 

(i)  Identification  and  date  of  action.  A 
statement  identifying  the  IRB  or  privacy 
board  and  the  date  on  which  the 
alteration  or  waiver  of  authorization  was 
approved; 

(ii)  Waiver  criteria.  A  statement  that 
the  IRB  or  privacy  board  has  determined 
that  the  alteration  or  waiver,  in  whole 
or  in  part,  of  authorization  satisfies  the 
following  criteria: 

(A)  The  use  or  disclosure  of  protected 
health  information  involves  no  more 
than  minimal  risk  to  the  individuals; 

(B)  The  alteration  or  waiver  will  not 
adversely  affect  the  privacy  rights  and 
the  welfare  of  the  individuals; 

(C)  The  research  could  not  practicably 
be  conducted  without  the  alteration  or 
waiver; 

(D)  The  research  could  not  practicably 
be  conducted  without  access  to  and  use 
of  the  protected  health  information; 

(E)  The  privacy  risks  to  individuals 
whose  protected  health  information  is  to 
be  used  or  disclosed  are  reasonable  in 
relation  to  the  anticipated  benefits  if  any 
to  the  individuals,  and  the  importance 
of  the  knowledge  that  may  reasonably 
be  expected  to  result  from  the  research; 

(F)  There  is  an  adequate  plan  to 
protect  the  identifiers  from  improper 
use  and  disclosure; 

(G)  There  is  an  adequate  plan  to 
destroy  the  identifiers  at  the  earliest 
opportunity  consistent  with  conduct  of 
the  research,  unless  there  is  a  health  or 
research  justification  for  retaining  the 
identifiers,  or  such  retention  is 
otherwise  required  by  law;  and 

(H)  There  are  adequate  written 
assurances  that  the  protected  health 
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information  will  not  be  reused  or 
disclosed  to  any  other  person  or  entity, 
except  as  required  by  law,  for 
authorized  oversight  of  the  research 
project,  or  for  other  research  for  which 
the  use  or  disclosure  of  protected  health 
information  would  be  permitted  by  this 
subpart. 

(iii)  Protected  health  information 
needed.  A  brief  description  of  the 
protected  health  information  for  which 
use  or  access  has  been  detennined  to  be 
necessary  by  the  IRB  or  privacy  board 
has  determined,  pursuant  to  paragraph 
(i)(2)(ii)(D)  of  this  section; 

(iv)  Review  and  approval  procedures. 
A  statement  that  the  alteration  or  waiver 
of  authorization  has  been  reviewed  and 
approved  under  either  normal  or 
expedited  review  procedures,  as 
follows: 

(A)  An  IRB  must  follow  the 
requirements  of  the  Common  Rule, 
including  the  normal  review  procedures 
(7  CFR  lc.l08(b),  10  CFR  745.108(b),  14 
CFR  1230, 108(b),  15  CFR  27,108Cb),  16 
CFR  1028.108(b),  21  CFR  56.108(b),  22 
CFR  225.108(b).  24  CFR  60.108(b),  28 
CFR  46.108(b),  32  CFR  219.10B(b).  34 
CFR  97.108(b),  38  CFR  16.108(b),  40 
CFR  26.108(b),  45  CFR  46.108(b).  45 
CFR  690.108(b),  or  49  CFR  11.108(b))  or 
the  expedited  review  procedures  {7  CFR 
Ic.llO.  10  CFR  745,110,  14  CFR 
1230.110.  15  CFR  27.110,  16  CFR 
1028.110.  21  CFR  56,110,  22  CFR 
225.110,  24  CFR  60.110,  28  CFR  46.110, 
32  CFR  219.110,  34  CFR  97.110,  38  CFR 
16.110,  40  CFR  26.110,  45  CFR  46.110, 
45  CFR  690.110.  or  49  CFR  11.110); 

(B)  A  privacy  board  must  review  the 
proposed  research  at  convened  meetings 
at  which  a  majority  of  the  privacy  board 
members  are  present,  including  at  least 
one  member  who  satisfies  the  criterion 
stated  in  paragraph  (i)(l)(i)(B)(2)  of  this 
section,  and  the  alteration  or  waiver  of 
authorization  must  be  approved  by  the 
majority  of  the  privacy  board  members 
present  at  the  meeting,  unless  the 
privacy  board  elects  to  use  an  expedited 
review  procedure  in  accordance  with 
paragraph  (i)(2)(iv)(C)  of  this  section; 

(C)  A  privacy  board  may  use  an 
expedited  review  procedure  if  the 
research  involves  no  more  thanininimal 
risk  to  the  privacy  of  the  individuals 
who  are  the  subject  of  the  protected 
health  information  for  which  use  or 
disclosure  is  being  sought.  If  the  privacy 
board  elects  to  use  an  expedited  review 
procedure,  the  review  and  approval  of 
the  edteration  or  waiver  of  authorization 
may  be  carried  out  by  the  chair  of  the 
privacy  board,  or  by  one  or  more 
members  of  the  privacy  board  as 
designated  by  the  chair;  and 

[v]  Required  signature.  The 
documentation  of  the  alteration  or 


waiver  of  authorization  must  be  signed 
by  the  chair  or  other  member,  as 
designated  by  the  chair,  of  the  IRB  or 
the  privacy  board,  as  applicable. 

(j)  Standard:  Uses  and  disclosures  to 
avert  a  serious  threat  to  health  or  safety. 
(1)  Permitted  disclosures.  A  covered 
entity  may.  consistent  with  applicable 
law  and  standards  of  ethical  conduct, 
use  or  disclose  protected  health 
information,  if  the  covered  entity,  in 
good  faith,  believes  the  use  or 
disclosure: 

(i)(A)  Is  necessary  to  prevent  or  lessen 
a  serious  and  imminent  threat  to  the 
health  or  safety  of  a  person  or  the 
public;  and 

(B)  Is  to  a  person  or  persons 
reasonably  able  to  prevent  or  lessen  the 
threat,  including  the  target  of  the  threat; 
or 

(ii)  Is  necessary  for  law  enforcement 
authorities  to  identif\'  or  apprehend  an 
individual: 

(A)  Because  of  a  statement  by  an 
individual  admitting  participation  in  a 
violent  crime  that  the  covered  entity 
reasonably  believes  may  have  caused 
serious  physical  harm  to  the  victim;  or 

(B)  Where  it  appears  from  all  the 
circumstances  that  the  individual  has 
escaped  from  a  correctional  institution 
or  from  lawful  custody,  as  those  terms 
are  defined  in  §  164.501. 

(2)  Use  or  disclosure  not  permitted.  A 
use  or  disclosure  pursuant  to  paragraph 
(j)(l){ii)(A)  of  this  section  may  not  be 
made  if  the  information  described  in 
paragraph  (j)(l)(ii){A)  of  this  section  is 
learned  by  the  covered  entity: 

(i)  In  the  course  of  treatment  to  affect 
the  propensity  to  commit  the  criminal 
conduct  that  is  the  basis  for  the 
disclosure  under  paragraph  (j)(l)(ii)(A) 
of  this  section,  or  counseling  or  therapy: 
or 

(ii)  Through  a  request  by  the 
individual  to  initiate  or  to  be  referred    ' 
for  the  treatment,  counseling,  or  therapy 
described  in  paragraph  (j)(2)(i)  of  this 
section. 

(3)  Umit  on  information  that  may  be 
disclosed.  A  disclosure  made  pursuant 
to  paragraph  (j)(l)(ii)(A)  of  this  section 
shall  contain  only  the  statement 
described  in  paragraph  (j)(l)(ii)(A)  of 
this  section  and  the  protected  health 
information  described  in  paragraph 
(f)(2)(i)  of  this  section. 

(4)  Presumption  of  good  faith  belief.  A 
covered  entity  that  uses  or  discloses 
protected  health  information  pursuant 
to  paragraph  (j)(l)  of  this  section  is 
presumed  to  have  acted  in  good  faith 
with  regard  to  a  belief  described  in 
paragraph  (j)(l)(i)  or  (ii)  of  this  section, 
if  the  belief  is  based  upon  the  covered 
entity's  actual  knowledge  or  in  reliance 


on  a  credible  representation  by  a  person 
with  apparent  knowledge  or  authority. 

(k)  Standard:  Uses  and  disclosures  for 
specialized  government  functions.  (1 ) 
Military  and  veterans  activities,  (i) 
Armed  Forces  personnel.  A  covered 
entity  may  use  and  disclose  the 
protected  health  information  of 
individuals  who  are  .,\rmed  Forces 
personnel  for  activities  deemed 
necessarv'  by  appropriate  militarv 
command  authorities  to  assure  the 
proper  execution  of  the  militan,' 
mission,  if  the  appropriate  militar\' 
authority  has  published  by  notice  in  the 
Federal  Register  the  following 
information: 

(A)  Appropriate  militarv'  command 
authorities;  and 

(B)  The  purposes  for  which  the 
protected  health  information  may  be 
used  or  disclosed. 

(ii)  Separation  or  discharge  from 
military  service.  A  covered  entity  that  is 
a  component  of  the  Departments  of 
Defense  or  Transportation  may  disclose 
to  the  Department  of  V^eterans  Affairs 
(DVA)  the  protected  health  information 
of  an  individual  who  is  a  member  of  the 
Armed  Forces  upon  the  separation  or 
discharge  of  the  individual  from 
militan.'  service  for  the  purpose  of  a 
determination  by  DVA  of  the 
individual's  eligibility  for  or  entitlement 
to  benefits  under  laws  administered  by 
the  Secretary  of  Veterans  Affairs. 

(iii)  Veterans.  A  covered  entity  that  is 
a  component  of  the  Department  of 
Veterans  Affairs  may  use  and  disclose 
protected  health  information  to 
components  of  the  Department  that 
determine  eligibility  for  or  entitlement 
to.  or  that  provide,  benefits  under  the 
laws  administered  by  the  Secretary'  of 
Veterans  Affairs. 

(iv)  Foreign  military  personnel.  A 
covered  entity  may  use  and  disclose  the 
protected  health  information  of 
individuals  who  are  foreign  military- 
personnel  to  their  appropriate  foreign 
military  authority  for  the  same  purposes 
for  which  uses  and  disclosures  are 
permitted  for  Armed  Forces  personnel 
under  the  notice  published  in  the 
Federal  Register  pursuant  to  paragraph 
(k)(l)(i)  of  this  section. 

(2)  National  security  and  intelligence 
activities.  A  covered  entity  may  disclose 
protected  health  information  to 
authorized  federal  officials  for  the 
conduct  of  lawful  intelligence,  counter- 
intelligence, and  other  national  security 
activities  authorized  by  the  National 
Security  Act  (50  U.S.C".  401.  et  seq.)  and 
implementing  authority  (e.g..  Executive 
Order  12333). 

(3)  Protective  services  for  the 
President  and  others.  A  covered  entity 
may  disclose  protected  health 
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information  Ui  authorized  federal 
officials  for  the  provision  of  protective 
senices  to  the  President  or  other 
persons  authorized  by  18  U.S.C.  3056. 
or  to  foreign  heads  of  state  or  other 
persons  authorized  by  22  U.S.C. 
2709(a)(3),  or  to  for  the  conduct  of 
investigations  authorized  by  18  U.S.C. 
871  and  879 

(4)  Medical  suitability  determinations 
A  covered  entity  that  is  a  component  of 
the  Department  of  State  may  use 
protected  health  information  to  make 
medical  suitability  determinations  and 
mav  disclose  whether  or  not  the 
individual  vva^  determined  to  be 
medicallv  suitable  to  the  officials  in  the 
Department  of  State  who  need  access  to 
such  information  for  the  following 
purposes: 

(i)  For  the  purpose  of  a  required 
security  clearance  conducted  pursuant 
to  Executive  Orders  10430  and  12698; 

(ii)  As  necessary  to  determine 
worldwide  availability  or  availability  for 
mandatorv  service  abroad  under 
sections  101(a)(4)  and  504  of  the  Foreign 
Service  Act;  or 

(iii)  For  a  familv  to  accompany  a 
Foreign  Service  member  abroad, 
consistent  with  section  101(b)(5)  and 
904  of  the  Foreign  Service  Act. 

(5)  Correctional  institutions  and  other 
law  enforcement  custodial  situations  (i) 
Permitted  disclosures.  A  covered  entity 
mav  disclose  to  a  correctional 
institution  or  a  law  enforcement  official 
having  lawful  custody  of  an  inmate  or 
other  individual  protected  health 
information  about  such  inmate  or 
individual,  if  the  correctional  institution 
or  such  law  enforcement  official 
represents  that  such  protected  health 
information  is  necessary  for: 

(.\)  The  provision  of  health  care  to 
such  individuals; 

(B)  The  health  and  safety  of  such 
individual  or  other  inmates: 

(C)  The  health  and  safety  of  the 
officers  or  employees  of  or  others  at  the 
correctional  institution; 

(D)  The  health  and  safety  of  such 
individuals  and  officers  or  other  persons 
responsible  for  the  transporting  of 
inmates  or  their  transfer  from  one 
institution,  facility,  or  setting  to  another; 

(E)  Law  enforcement  on  the  premises 
of  the  correctional  institution;  and 

(F)  The  administration  and 
maintenance  of  the  safety,  security,  and 
good  order  of  the  correctional 
institution. 

(ii)  Permitted  uses.  A  covered  entity 
that  is  a  correctional  institution  may  use 
protected  health  information  of 
individuals  who  are  inmates  for  any 
purpose  for  which  such  protected  health 
information  mav  be  disclosed. 


(lii)  \'o  application  after  release  For 
the  purposes  of  this  provision,  an 
individual  is  no  longer  an  inmate  when 
released  on  parole,  probation, 
supervised  release,  or  otherwise  is  no 
longer  in  lawful  custody. 

(6)  Covert^d  entities  that  are 
government  proiframs  providing  public 
benefits,  (i)  A  health  plan  that  is  a 
government  program  providing  public 
benefits  ma\  disclose  protected  health 
information  relating  to  eligibility  for  or 
enrollment  in  the  health  plan  to  another 
agency  administering  a  government 
program  providing  public  benefits  if  the 
sharing  of  eligibility  or  enrollment 
information  among  such  government 
agencies  or  the  maintenance  of  such 
information  in  a  single  or  combined 
data  system  accessible  to  all  such 
government  agencies  is  required  or 
expressly  authorized  by  statute  or 
regulation. 

(ii)  A  covered  entity  that  is  a 
government  agency  administering  a 
government  program  providing  public 
benefits  mav  disclose  protected  health 
information  relating  t(j  the  program  to 
another  covered  entity  that  is  a 
government  agency  administering  a 
govprnment  program  providing  public 
benefits  if  the  programs  serve  the  same 
or  similar  populations  and  the 
disclosure  of  protected  health 
information  is  necessary  to  coordinate 
the  covered  functions  of  such  programs 
or  to  improve  atlmiiiistration  and 
management  relating  to  the  covered 
functions  of  such  programs. 

(1)  Standard  Disclosures  for  workers' 
compensation.  A  covered  entity  may 
disclose  protected  health  information  as 
authorized  by  and  to  the  extent 
necessary  to  comply  with  laws  relating 
tc  workers'  compensation  or  other 
similar  programs,  established  by  law-. 
that  provide  benefits  for  work-related 
injuries  or  illness  without  regard  to 
fault. 

§  164.514  Ottier  requirements  relating  to 
uses  and  disclosures  of  protected  health 
information. 

(a)  Standard:  de-identification  of 
protected  health  information.  Health 
information  that  does  not  identify  an 
individual  and  with  respect  to  which 
there  is  no  reasonable  basis  to  believe 
that  the  information  can  be  used  to 
identify  an  individual  is  not 
individually  identifiable  health 
information. 

(b)  Implementation  specifications: 
requirements  for  de-identification  of 
protected  health  information.  A  covered 
entity  may  determine  that  health 
information  is  not  individually 
identifiable  health  information  only  if: 


(1)  A  person  with  appropriate 
knowledge  of  and  experience  with 
generally  accepted  statistical  and 
scientific  principles  and  methods  for 
rendering  information  not  individually 
identifiable: 

(i)  Applying  such  principles  and 
methods,  determines  that  the  risk  is 
very  small  that  the  information  could  be 
used,  alone  or  in  combination  with 
other  reasonably  available  information, 
bv  an  anticipated  recipient  to  identify 
an  individual  who  is  a  subject  of  the 
information;  and 

(ii)  Documents  the  methods  and 
results  of  the  analysis  that  justify  such 
determination;  or 

(2)(i)  The  following  identifiers  of  the 
individual  or  of  relatives,  employers,  or 
household  members  of  the  individual, 
are  removed: 

(A)  Names; 

(B)  All  geographic  subdivisions 
smaller  than  a  State,  including  street 
address,  city,  county,  precinct,  zip  code, 
and  their  equivalent  geocodes.  except 
for  the  initial  three  digits  of  a  zip  code 
if,  according  to  the  current  publicly 
available  data  from  the  Bureau  of  the 
Census: 

( 1 )  The  geographic  unit  formed  by 
combining  all  zip  codes  with  the  same 
three  initial  digits  contains  more  than 
20.000  people;  and 

(2)  Tne  initial  three  digits  of  a  zip 
code  for  all  such  geographic  units 
containing  20.000  or  fewer  people  is 
changed  to  000. 

(C)  All  elements  of  dates  (except  year) 
for  dates  directly  related  to  an 
individual,  including  birth  date, 
admission  date,  discharge  date,  date  of 
death:  and  all  ages  over  89  and  all 
elements  of  dates  (including  year) 
indicative  of  such  age.  except  that  such 
ages  and  elements  may  be  aggregated 
into  a  single  category  of  age  90  or  older; 

(D)  Telephone  numbers; 

(E)  Fax  numbers: 

(F)  Electronic  mail  addresses; 

(G)  Social  security  numbers; 
(H)  Medical  record  numbers; 

(I)  Health  plan  beneficiary  numbers; 

(J)  Account  numbers; 

(K)  Certificate/license  numbers: 

(L)  Vehicle  identifiers  and  serial 
numbers,  including  license  plate 
numbers; 

(M)  Device  identifiers  and  serial 
numbers; 

(N)  Web  Universal  Resource  Locators 
(URLs): 

(O)  Internet  Protocol  (IP)  address 
numbers; 

(P)  Biometric  identifiers,  including 
finger  and  voice  prints; 

(Q)  Full  face  photographic  images  and 
any  comparable  images:  and 

(R)  Any  other  unique  identifying 
number,  characteristic,  or  code;  and 
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(ii)  The  covered  entity  does  not  have 
actual  knowledge  that  the  information 
could  be  used  alone  or  in  combination 
with  other  information  to  identify  an 
individual  who  is  a  subject  of  the 
information. 

(c)  Implementation  specifications:  re- 
identification.  A  covered  entity  may 
assign  a  code  or  other  means  of  record 
identification  to  allow  information  de- 
identified  under  this  section  to  be  re- 
identified  by  the  covered  entity, 
provided  that; 

(1)  Derivation.  The  code  or  other 
means  of  record  identification  is  not 
derived  from  or  related  to  information 
about  the  individual  and  is  not 
otherwise  capable  of  being  translated  so 
as  to  identify  the  individual;  and 

(2)  Security.  The  covered  entity  does 
not  use  or  disclose  the  code  or  other 
means  of  record  identification  for  any 
other  purpose,  and  does  not  disclose  the 
mechanism  for  re-identification. 

(d)(1)  Standard:  minimum  necessary 
requirements.  A  covered  entity  must 
reasonably  ensure  that  the  standards, 
requirements,  and  implementation 
specifications  of  §  164.502fb)  and  this 
section  relating  to  a  request  for  or  the 
use  and  disclosure  of  the  minimum 
necessary  protected  health  information 
are  met. 

(2)  Implementation  specifications: 
minimum  necessary  uses  of  protected 
health  information,  (i)  A  covered  entity 
must  identify: 

(A)  Those  persons  or  classes  of 
persons,  as  appropriate,  in  its  workforce 
who  need  access  to  protected  health 
information  to  carry  out  their  duties; 
and 

(B)  For  each  such  person  or  class  of 
persons,  the  category  or  categories  of 
protected  health  information  to  which 
access  is  needed  and  Einy  conditions 
appropriate  to  such  access. 

(ii)  A  covered  entity  must  make 
reasonable  efforts  to  limit  the  access  of 
such  persons  or  classes  identified  in 
paragraph  (d){2)(i)(A)  of  this  section  to 
protected  health  information  consistent 
with  paragraph  {d)(2)(i)(B)  of  this 
section. 

(3)  Implementation  specification: 
Minimum  necessary  disclosures  of 
protected  health  information,  (i)  For  any 
type  of  disclosure  that  it  makes  on  a 
routine  and  recurring  basis,  a  covered 
entity  must  implement  policies  and 
procedures  (which  may  be  standard 
protocols)  that  limit  the  protected  health 
information  disclosed  to  the  amount 
reasonably  necessary  to  achieve  the 
purpose  of  the  disclosure. 

(ii)  For  all  other  disclosures,  a  covered 
entity  must: 

(A)  Develop  criteria  designed  to  limit 
the  protected  health  information 


disclosed  to  the  information  reasonably 
necessary  to  accomplish  the  purpose  for 
which  disclosure  is  sought:  and 

(B)  Review  requests  for  disclosure  on 
an  individual  basis  in  accordance  with 
such  criteria. 

(iii)  A  covered  entity  may  rely,  if  such 
reliance  is  reasonable  under  the 
circumstances,  on  a  requested 
disclosure  as  the  minimum  necessary 
for  the  stated  purpose  when: 

(A)  Making  disclosures  to  public 
officials  that  are  permitted  under 

§  164.512,  if  the  public  official 
represents  that  the  information 
requested  is  the  minimum  necessary  for 
the  stated  purpose(s); 

(B)  The  information  is  requested  by 
another  covered  entity; 

(C)  The  information  is  requested  by  a 
professional  who  is  a  member  of  its 
workforce  or  is  a  business  associate  of 
the  covered  entity  for  the  purpose  of 
providing  professional  services  to  the 
covered  entity,  if  the  professional 
represents  that  the  information 
requested  is  the  minimum  necessary  for 
the  stated  purpose(s):  or 

(D)  Documentation  or  representations 
that  comply  with  the  applicable 
requirements  of  §  164.512(1)  have  been 
provided  by  a  person  requesting  the 
information  for  research  purposes. 

(4)  Implementation  specifications: 
Minimum  necessary^  requests  for 
protected  health  infonr.ation.  (i)  A 
covered  entity  must  limit  any  request 
for  protected  health  information  to  that 
which  is  reasonably  necessary  to 
accomplish  the  purpose  for  which  the 
request  is  made,  when  requesting  such 
information  from  other  covered  entities. 

(ii)  For  a  request  that  is  made  on  a 
routine  and  recurring  basis,  a  covered 
entity  must  implement  policies  and 
procedures  (which  may  be  standard 
protocols)  that  limit  the  protected  health 
information  requested  to  the  amount 
reasonably  necessary  to  accomplish  the 
purpose  for  which  the  request  is  made. 

(iii)  For  all  other  requests,  a  covered 
entity  must  review  the  request  on  an 
individual  basis  to  determine  that  the 
protected  health  information  sought  is 
limited  to  the  information  reasonably 
necessary  to  accomplish  the  purpose  for 
which  the  request  is  made. 

(5)  Implementation  specification: 
Other  content  requirement.  For  all  uses, 
disclosures,  or  requests  to  which  the 
requirements  in  paragraph  (d)  of  this 
section  apply,  a  covered  entity  may  not 
use,  discloses  or  request  an  entire 
medical  record,  except  when  the  entire 
medical  record  is  specifically  justified 
as  the  amount  that  is  reasonably 
necessary  to  accomplish  the  purpose  of 
the  use,  disclosure,  or  request. 


(e)(1)  Standard:  Uses  and  disclosures 
of  protected  health  information  for 
marketing.  A  covered  entity  may  not  use 
or  disclose  protected  health  information 
for  marketing  without  an  authorization 
that  meets  the  applicable  requirements 
of  §  164.508,  except  as  provided  for  by 
paragraph  (e)(2)  of  this  section. 

(2)  Implementation  specifications: 
Requirements  relating  to  marketing,  (i) 
A  covered  entity  is  not  required  to 
obtain  an  authorization  under  §  164.508 
when  it  uses  or  discloses  protected 
health  information  to  make  a  marketing 
communication  to  an  individual  that; 

(A)  Occurs  in  a  face-to- face  encounter 
with  the  individual; 

(B)  Concerns  products  or  services  of 
nominal  value:  or 

(C)  Concerns  the  health-related 
products  and  services  of  the  covered 
entity  or  of  a  third  party  and  the 
communication  meets  the  applicable 
conditions  in  paragraph  (e)(3)  of  this 
section. 

(ii)  A  covered  entity  may  disclose 
protected  health  information  for 
purposes  of  such  communications  only 
to  a  business  associate  that  assists  the 
covered  entity  with  such 
communications. 

(3)  Implementation  specifications: 
Requirements  for  certain  marketing 
communications.  For  a  marketing 
communication  to  qualify  under 
paragraph  (e)(2)(i)  of  this  section,  the 
following  conditions  must  be  met: 

(i)  The  communication  must: 

(A)  Identify-  the  covered  entity  as  the 
party  making  the  communication: 

(B)  If  the  covered  entity  has  received 
or  will  receive  direct  or  indirect 
remuneration  for  meiking  the 
communication,  prominently  state  that 
fact;  and 

(C)  Except  when  the  communication 
is  contained  in  a  newsletter  or  similar 
type  of  general  communication  device 
that  the  covered  entity  distributes  to  a 
broad  cross-section  of  patients, 
enrollees,  or  other  broad  groups  of 
individuals,  contain  instructions 
describing  how  the  individual  may  opt 
out  of  receiving  future  such 
communications. 

(ii)  If  the  covered  entity  uses  or 
discloses  protected  health  information 
to  target  the  communication  to 
individuals  based  on  their  health  status 
or  condition: 

(A)  The  covered  entity  must  make  a 
determination  prior  to  making  the 
communication  that  the  product  or 
ser\'ice  being  marketed  may  be 
beneficial  to  the  health  of  the  type  or 
class  of  individual  targeted;  and 

(B)  The  communication  must  explain 
why  the  individual  has  been  targeted 
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and  how  the  product  or  service  relates 
to  the  health  of  the  individual. 

(iii)  The  covered  entity  must  make 
reasonable  efforts  to  ensure  that 
individuals  who  decide  to  opt  out  of 
receiving  future  marketing 
communications,  under  paragraph 
(e)(3)(i)(C)  of  this  section,  are  not  sent 
such  communications 

(f)(1)  Standard:  Uses  and  disclosures 
for  fundraising.  A  covered  entity  may 
use.  or  disclose  to  a  business  associate 
or  to  an  institutionally  related 
foundation,  the  following  protected 
health  information  for  the  purpose  of 
raising  funds  for  its  own  benefit, 
without  an  authorization  meeting  the 
requirements  of  §  164.508: 

(i)  Demographic  information  relating 
to  an  individual:  and 

(ii)  Dates  of  health  care  provided  to  an 
individual 

(2)  Implementation  specifications: 
Fundraising  requirements,  (i)  The 
covered  entity  may  not  use  or  disclose 
protected  health  information  for 
fundraising  purposes  as  otherwise 
permitted  by  paragraph  (f)(1)  of  this 
section  unless  a  statement  required  bv 
§  164  520(b)(l)(iii)(B)  is  included  in  the 
covered  entity's  notice: 

(ii)  The  covered  entity  must  include 
in  any  fundraising  materials  it  sends  to 
an  individual  under  this  paragraph  a 
description  of  how  the  individual  may 
opt  out  of  receiving  any  further 
fundraising  communications. 

(iii)  The  covered  entity  must  make 
reasonable  efforts  to  ensure  that 
individuals  who  decide  to  opt  out  of 
receiving  future  fundraising 
communications  are  not  sent  such 
communications. 

(g)  Standard:  i'ses  and  disclosures  for 
unden^riting  and  related  purposes.  If  a 
health  plan  receives  protected  heath 
information  for  the  purpose  of 
underwriting,  premium  rating,  or  other 
activities  relating  to  the  creation. 
renewal,  or  replacement  of  a  contract  of 
health  insurance  or  health  benefits,  and 
if  such  health  insurance  or  health 
benefits  are  not  placed  with  the  health 
plan,  such  health  plan  mav  not  use  or 
disclose  such  protected  health 
information  for  any  other  purpose, 
except  as  may  be  required  by  law. 

(h)(1)  Standard:  Verification 
requirements.  Prior  to  any  disclosure 
permitted  by  this  subpart,  a  covered 
entity  must: 

(i)  Except  with  respect  to  disclosures 
under  §  164.510,  verify  the  identity  of  a 
person  requesting  protected  health 
information  and  the  authority  of  anv 
such  person  to  have  access  to  protected 
health  information  under  this  subpart,  if 
the  identity  or  anv  such  authority  of 


such  person  is  not  known  to  the  covered 
entity:  and 

(ii)  Obtain  any  documentation, 
statements,  or  representations,  whether 
oral  or  written,  from  the  person 
requesting  the  protected  health 
information  when  such  documentation, 
statement,  or  representation  is  a 
condition  of  the  disclosure  under  this 
subpart. 

(2)  Implementation  specifications: 
Verification,  (i)  Conditions  on 
disclosures.  If  a  disclosure  is 
conditioned  by  this  subpart  on 
particular  documentation,  statements,  or 
reprt'sentations  from  the  person 
requesting  the  protected  ht.-alth 
information,  a  covered  entity  may  rely, 
if  such  reliance  is  reasonable  under  the 
circumstances,  on  documentation, 
statements,  or  representations  that,  on 
their  face,  meet  the  applicable 
requirements. 

(A)  The  conditions  in 

«?  lH4.512(f)(l)(ii)(C)  may  be  satisfied  by 
the  administrative  subpoena  or  similar 
process  or  bv  a  separate  written 
statement  that,  on  its  face,  demonstrates 
that  the  applicable  requirements  have 
been  met. 

(B)  The  documentation  required  by 
*»  164.512{i){2)  mav  be  satisfied  by  one 
or  more  written  statements,  provided 
that  each  is  appropriately  dated  and 
signed  in  accordance  with 

^  164.512(i)(2)(i)and  (v). 

(li)  Identity  of  public  officials.  A 
covered  entity  may  rely,  if  such  reliance 
is  reasonable  under  the  circumstances, 
on  any  of  the  following  t(j  verify  identity 
when  the  disclosure  of  protected  health 
information  is  to  a  public  official  or  a 
person  acting  on  behalf  of  the  public 
official: 

(A)  If  the  request  is  made  in  person, 
presentation  of  an  agency  identification 
badge,  other  official  credentials,  or  other 
proof  of  government  status; 

(B)  If  the  request  is  in  writing,  the 
request  is  on  the  appropriate 
government  letterhead:  or 

(C)  If  the  disclosure  is  to  a  person 
acting  on  behalf  of  a  public  official,  a 
written  statement  on  appropriate 
goverrunent  letterhead  that  the  person  is 
acting  under  the  governments  authority 
or  other  evidence  or  documentation  of 
agency,  such  as  a  contract  for  services, 
memorandum  of  understanding,  or 
purchase  order,  that  establishes  that  the 
person  is  acting  on  behalf  of  the  public 
official. 

(iii)  Authority-  of  public  officials.  A 
covered  entity  may  rely,  if  such  reliance 
is  reasonable  under  the  circumstances, 
on  any  of  the  following  to  verify 
authority  when  the  disclosure  of 
protected  health  information  is  to  a 


public  official  or  a  person  acting  on 
behalf  of  the  public  official: 

(A)  A  written  statement  of  the  legal 
authority  under  which  the  information 
is  requested,  or,  if  a  written  statement 
would  be  impracticable,  an  oral 
statement  of  such  legal  authority: 

(B)  If  a  request  is  made  pursuant  to 
legal  process,  warrant,  subpoena,  order, 
or  other  legal  process  issued  by  a  grand 
jury  or  a  judicial  or  administrative 
tribunal  is  presumed  to  constitute  legal 
authority. 

(iv)  Exercise  of  professional  judgment. 
The  verification  requirements  of  this 
paragraph  are  met  if  the  covered  entity 
relies  on  the  exercise  of  professional 
judgment  in  making  a  use  or  disclosure 
in  accordance  with  §  164.510  or  acts  on 
a  good  faith  belief  in  making  a 
disclosure  in  accordance  with 
§164.512(j). 

§  1 64.520    Notice  of  privacy  practices  for 
protected  health  information. 

(a)  Standard:  notice  of  privacy 
practices.  (1)  Right  to  notice.  Except  as 
provided  by  paragraph  (a)(2)  or  (3)  of 
this  section,  an  individual  has  a  right  to 
adequate  notice  of  the  uses  and 
disclosures  of  protected  health 
information  that  may  be  made  by  the 
covered  entity,  and  of  the  individual's 
rights  and  the  covered  entity's  legal 
duties  with  respect  to  protected  health 
information. 

(2)  Exception  for  group  health  plans. 
(i)  An  individual  enrolled  in  a  group 
health  plan  has  a  right  to  notice: 

(A)  From  the  group  health  plan,  if, 
and  to  the  extent  that,  such  an 
individual  does  not  receive  health 
benefits  under  the  group  health  plan 
through  an  insurance  contract  with  a 
health  insurance  issuer  or  HMO:  or 

(B)  From  the  health  insurance  issuer 
or  HMO  with  respect  to  the  group  health 
plan  through  which  such  individuals 
receive  their  health  benefits  under  the 
group  health  plan. 

(ii)  A  group  health  plan  that  provides 
health  benefits  solely  through  an 
insurance  contract  with  a  health 
insurance  issuer  or  HMO.  and  that 
creates  or  receives  protected  health 
information  in  addition  to  summary 
health  information  as  defined  in 
§  164.504(a)  or  information  on  whether 
the  individual  is  participating  in  the 
group  health  plan,  or  is  enrolled  in  or 
has  disenroUed  from  a  health  insurance 
issuer  or  HMO  offered  by  the  plan, 
must: 

(A)  Maintain  a  notice  under  this 
section;  and 

(B)  Provide  such  notice  upon  request 
to  any  person.  The  provisions  of 
paragraph  (c)(1)  of  this  section  do  not 
apply  to  such  group  health  plan. 
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(iii)  A  group  health  plan  that  provides 
health  benefits  solely  through  an 
insurance  contract  with  a  health 
insurance  issuer  or  HMO,  and  does  not 
create  or  receive  protected  health 
information  other  than  summary  health 
information  as  defined  in  §  164.504(a)  or 
information  on  whether  an  individual  is 
participating  in  the  group  health  plan, 
or  is  enrolled  in  or  has  diseiu-oUed  from 
a  health  insurance  issuer  or  HMO 
offered  by  the  plan,  is  not  required  to 
maintain  or  provide  a  notice  under  this 
section. 

(3)  Exception  for  inmates.  An  inmate 
does  not  have  a  right  to  notice  under 
this  section,  and  the  requirements  of 
this  section  do  not  apply  to  a 
correctional  institution  that  is  a  covered 
entity. 

(b)  Implementation  specifications: 
content  of  notice. 

(1)  Required  elements.  The  covered 
entity  must  provide  a  notice  that  is 
written  in  plain  language  and  that 
contains  the  elements  required  by  this 
paragraph. 

(i)  Header.  The  notice  must  contain 
the  following  statement  as  a  header  or 
otherwise  prominently  displayed: 
•THIS  NOTICE  DESCRIBES  HOW 
MEDICAL  INFORMATION  ABOUT 
YOU  MAY  BE  USED  AND  DISCLOSED 
AND  HOW  YOU  CAN  GET  ACCESS  TO 
THIS  INFORMATION.  PLEASE 
REVIEW  IT  CAREFULLY." 

(ii)  Uses  and  disclosures.  The  notice 
must  contain: 

(A)  A  description,  including  at  least 
one  example,  of  the  types  of  uses  and 
disclosures  that  the  covered  entity  is 
permitted  by  this  subpart  to  make  for 
each  of  the  following  purposes: 
treatment,  payment,  and  health  care 
operations. 

(B)  A  description  of  each  of  the  other 
purposes  for  which  the  covered  entity  is 
permitted  or  required  by  this  subpart  to 
use  or  disclose  protected  health 
information  without  the  individual's 
written  consent  or  authorization. 

(C)  If  a  use  or  disclosure  for  any 
purpose  described  in  paragraphs 
(b)(l)(ii)(A)  or  (B)  of  this  section  is 
prohibited  or  materially  limited  by  other 
applicable  law,  the  description  of  such 
use  or  disclosure  must  reflect  the  more 
stringent  law  as  defined  in  §  160.202  of 
this  subchapter. 

(D)  For  each  purpose  described  in 
paragraph  (b)(l)(ii)(A)  or  (B)  of  this 
section,  the  description  must  include 
sufficient  detail  to  place  the  individual 
on  notice  of  the  uses  and  disclosures 
that  are  permitted  or  required  by  this 
subpart  and  other  applicable  law. 

(E)  A  statement  that  other  uses  and 
disclosiues  will  be  made  only  with  the 
individual's  written  authorization  and 


that  the  individual  may  revoke  such 
authorization  as  provided  by 
§  164.508(b)(5). 

(iii)  Separate  statements  for  certain 
uses  or  disclosures.  If  the  covered  entity 
intends  to  engage  in  any  of  the 
following  activities,  the  description 
required  by  paragraph  (b)(l)(ii)(A)  of 
this  section  must  include  a  separate 
statement,  as  applicable,  that: 

(A)  The  covered  entity  may  contact 
the  individual  to  provide  appointment 
reminders  or  information  about 
treatment  alternatives  or  other  health- 
related  benefits  and  ser\'ices  that  may  be 
of  interest  to  the  individual; 

(B)  The  covered  entity  may  contact 
the  individual  to  raise  funds  for  the 
covered  entity;  or 

(C)  A  group  health  plan,  or  a  health 
insurance  issuer  or  HMO  with  respect  to 
a  group  health  plan,  may  disclose 
protected  health  information  to  the 
sponsor  of  the  plan. 

(iv)  Individual  rights.  The  notice  must 
contain  a  statement  of  the  individual's 
rights  with  respect  to  protected  health 
information  and  a  brief  description  of 
how  the  individual  may  exercise  these 
rights,  as  follows: 

(A)  The  right  to  request  restricdons  on 
certain  uses  and  disclosures  of  protected 
health  information  as  provided  by 

§  164, 522(a),  including  a  statement  that 
the  covered  entity  is  not  required  to 
agree  to  a  requested  restriction; 

(B)  The  right  to  receive  confidential 
communications  of  protected  health 
information  as  provided  by  §  164, 522(b), 
as  applicable: 

(C)  The  right  to  inspect  and  copy 
protected  health  information  as 
provided  by  §  164.524; 

(D)  The  right  to  amend  protected 
health  information  as  provided  by 
§164.526; 

(E)  The  right  to  receive  an  accounting 
of  disclosiues  of  protected  health 
information  as  provided  by  §  164.528; 
and 

(F)  The  right  of  an  individual, 
including  an  individual  who  has  agreed 
to  receive  the  notice  electronically  in 
accordance  with  paragraph  (c)(3)  of  this 
section,  to  obtain  a  paper  copy  of  the 
notice  from  the  covered  entity  upon 
request. 

(v)  Covered  entity's  duties.  The  notice 
must  contain: 

(A)  A  statement  that  the  covered 
entity  is  required  by  law  to  maintain  the 
privacy  of  protected  health  information 
and  to  provide  individuals  with  notice 
of  its  legal  duties  and  privacy  practices 
with  respect  to  protected  health 
information; 

(B)  A  statement  that  the  covered 
entity  is  required  to  abide  by  the  terms 
of  the  notice  currentlv  in  effect;  and 


(C)  For  the  covered  entity  to  apply  a 
change  in  a  privacy  practice  that  is 
described  in  the  notice  to  protected 
health  information  that  the  covered 
entity  created  or  received  prior  to 
issuing  a  revised  notice,  in  accordance 
with  §  164.530(i)(2)(ii).  a  statement  that 
it  reserves  the  right  to  change  the  terms 
of  its  notice  and  to  make  the  new  notice 
provisions  effective  for  all  protected 
health  information  that  it  maintains. 
The  statement  must  also  describe  how  it 
will  provide  individuals  with  a  revised 
notice. 

(vi)  Complaints.  The  notice  must 
contain  a  statement  that  individuals 
may  complain  to  the  covered  entity  and 
to  the  Secretary  if  they  believe  their 
privacy  rights  have  been  violated,  a  brief 
description  of  how  the  individual  may 
file  a  complaint  with  the  covered  entity, 
and  a  statement  that  the  individual  will 
not  be  retaliated  against  for  filing  a 
complaint. 

(vii)  Contact.  The  notice  must  contain 
the  name,  or  tide,  and  telephone 
number  of  a  person  or  office  to  contact 
for  further  information  as  required  bv 
§164.530(a)(l)(ii). 

(viii)  Effective  date.  The  notice  must 
contain  the  date  on  which  the  notice  is 
first  in  effect,  which  may  not  be  earlier 
than  the  date  on  which  the  notice  is 
printed  or  otherwise  published. 

(2)  Optional  elements,  (i)  In  addition 
to  the  information  required  by 
paragraph  (b)(1)  of  this  section,  if  a 
covered  entity  elects  to  limit  the  uses  or 
disclosures  that  it  is  permitted  to  make 
under  this  subpart,  the  covered  entity 
may  describe  its  more  limited  uses  or 
disclosures  in  its  notice,  provided  that 
the  covered  entity  may  not  include  in  its 
notice  a  limitation  affecting  its  right  to 
make  a  use  or  disclosure  that  is  required 
by  law  or  permitted  by  §  164.512(j)(l)(i). 

(ii)  For  the  covered  entity  to  apply  a 
change  in  its  more  limited  uses  and 
disclosures  to  protected  health 
information  created  or  received  prior  to 
issuing  a  revised  notice,  in  accordance 
with  §  164.530(i)(2)(ii),  the  notice  must 
include  the  statements  required  by 
paragraph  (b)(l)(v)(C)  of  this  section. 

(3)  Re\isions  to  the  notice.  The 
covered  entity  must  promptly  revise  and 
distribute  its  notice  whenever  there  is  a 
material  change  to  the  uses  or 
disclosures,  the  individual's  rights,  the 
covered  entity's  legal  duties,  or  other 
privacy  practices  stated  in  the  notice. 
Except  when  required  by  law,  a  material 
change  to  any  term  of  the  notice  may 
not  be  implemented  prior  to  the 
effective  date  of  the  notice  in  which 
such  material  change  is  reflected. 

(c)  Implementation  specifications: 
Provision  of  notice.  A  covered  entity 
must  make  the  notice  required  by  this 
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section  available  on  request  to  any 
person  and  to  individuals  as  specified 
in  paragraphs  (c)(1)  through  (c)(4)  of  this 
section,  as  applicable. 

( 1 )  Specific  requirements  for  health 
plans,  (i)  A  health  plan  must  provide 
notice: 

(A)  No  later  than  the  compliance  date 
for  the  health  plan,  to  individuals  then 
covered  by  the  plan; 

(B)  Thereafter,  at  the  time  of 
enrollment,  to  individuals  who  are  new 
enrollees:  and 

(C)  Within  60  days  of  a  material 
revision  to  the  notice,  to  individuals 
then  covered  by  the  plan. 

(ii)  No  less  frequentlv  than  once  every 
three  years,  the  health  plan  must  notifv 
individuals  then  covered  by  the  plan  of 
the  availability  of  the  notice  and  how  to 
obtain  the  notice. 

(iii)  The  health  plan  satisfies  the 
requirements  of  paragraph  (c)(1)  of  this 
section  if  notice  is  provided  to  the 
named  insured  of  a  policy  under  which 
coverage  is  provided  to  tbe  named 
insured  and  one  or  more  dependents. 

(iv)  If  a  health  plan  has  more  than  one 
notice,  it  satisfies  the  requirements  of 
paragraph  (c)(1)  of  this  section  by 
providing  the  notice  that  is  relevant  to 
the  individual  or  other  person 
requesting  the  notice. 

(2)  Specific  requirements  for  certain 
covered  health  care  providers.  A 
covered  health  care  provider  that  has  a 
direct  treatment  relationship  with  an 
individual  must: 

(i)  Provide  the  notice  no  later  than  the 
date  of  the  first  service  delivery, 
including  service  delivered 
electronically,  to  such  individual  after 
the  compliance  date  for  the  covered 
health  care  provider: 

(ii)  If  the  covered  health  care  provider 
maintains  a  physical  service  delivery 
site: 

(A)  Have  the  notice  available  at  the 
service  deliver\-  site  for  individuals  to 
request  to  take  with  them:  and 

(B)  Post  the  notice  in  a  clear  and 
prominent  location  where  it  is 
reasonable  to  expect  individuals  seeking 
service  from  the  covered  health  care 
provider  to  be  able  to  read  the  notice; 
and 

(iii)  Whenever  the  notice  is  revised, 
make  the  notice  available  upon  request 
on  or  after  the  effective  date  of  the 
revision  and  promptly  comply  with  the 
requirements  of  paragraph  (c)(2)(ii)  of 
this  section,  if  applicable. 

(3)  Specific  requirements  for 
electronic  notice,  (i)  A  covered  entitv 
that  maintains  a  web  site  that  provides 
information  about  the  covered  entitv's 
customer  ser\ices  or  benefits  must 
prominently  post  its  notice  on  the  web 


site  and  make  the  notice  available 
electronically  through  the  web  site. 

(ii)  A  covered  entity  may  provide  the 
notice  required  by  this  section  to  an 
individual  by  e-mail,  if  the  individual 
agrees  to  electronic  notice  and  such 
agreement  has  not  been  withdrawn.  If 
the  covered  entity  knows  that  the  e-mail 
transmission  has  failed,  a  paper  copy  of 
the  notice  must  be  provided  to  the 
individual   Provision  of  electronic 
notice  by  the  covered  entity  will  satisf\' 
the  provision  requirements  of  paragraph 
(c)  of  this  section  when  timely  made  in 
accordance  with  paragraph  (c)(1)  or  (2) 
of  this  section. 

(iii)  For  purposes  of  paragraph  (c)(2){i) 
of  this  section,  if  the  first  service 
delivery  to  an  individual  is  delivered 
electronically,  the  covered  health  care 
provider  must  provide  electronic  notice 
automatically  and  contemporaneously 
in  response  to  the  individual's  first 
request  for  service. 

(iv)  The  individual  who  is  the 
recipient  of  electronic:  notice  retains  the 
right  to  obtain  a  paper  copy  of  the  notice 
from  a  covered  entity  upon  request. 

(d)  Implementation  specifications: 
loint  notice  by  separate  covered  entities. 
Covered  entities  that  participate  in 
organized  health  care  arrangements  mav 
comply  with  this  section  by  a  joint 
notice,  provided  that: 

(1)  The  covered  entities  participating 
in  the  organized  health  c;are 
arrangement  agree  to  abide  by  the  terms 
of  the  notice  with  respect  to  protected 
health  information  created  or  received 
by  the  covered  entity  as  part  of  its 
participation  in  the  organized  health 
care  arrangement: 

(2)  The  joint  notice  meets  the 
implementation  specifications  in 
paragraph  (b)  of  this  section,  except  that 
the  statements  required  by  this  section 
may  be  altered  to  reflect  the  fact  that  the 
notice  covers  more  than  one  covered 
entity;  and 

(i)  Describes  with  reasonable 
specificity  the  covered  entities,  or  class 
of  entities,  to  which  the  joint  notice 
applies; 

(ii)  Describes  with  reasonable 
specificity  the  service  delivery  sites,  or 
classes  of  service  delivery  sites,  to 
which  the  joint  notice  applies;  and 

(iii)  If  applicable,  states  that  the 
covered  entities  participating  in  the 
organized  health  care  arrangement  will 
share  protected  health  information  with 
each  other,  as  necessary  to  carry  out 
treatment,  payment,  or  health  care 
operations  relating  to  the  organized 
health  care  arrangement. 

(3)  The  covered  entities  included  in 
the  joint  notice  must  provide  the  notice 
to  individuals  in  accordance  with  the 
applicable  implementation 


specifications  of  paragraph  (c)  of  this 
section.  Provision  of  the  joint  notice  to 
an  individual  by  any  one  of  the  covered 
entities  included  in  the  joint  notice  will 
satisfy  the  provision  requirement  of 
paragraph  (c)  of  this  section  with 
respect  to  all  others  covered  by  the  joint 
notice. 

(e)  Implementation  specifications: 
Documentation.  A  covered  entity  must 
document  compliance  with  the  notice 
requirements  by  retaining  copies  of  the 
notices  issued  by  the  covered  entity  as 
required  by  §  164.530(j). 

§  1 64.522    Rights  to  request  privacy 
protection  for  protected  health  Information. 

(a)(1)  Standard:  Right  of  an  individual 
to  request  restriction  of  uses  and 
disclosures,  (i)  A  covered  entity  must 
permit  an  individual  to  request  that  the 
covered  entity  restrict: 

(A)  Uses  or  disclosures  of  protected 
health  information  about  the  individual 
to  carrv'  out  treatment,  payment,  or 
health  care  operations;  and 

(B)  Disclosures  permitted  under 
§  164.510(b). 

(ii)  A  covered  entitj'  is  not  required  to 
agree  to  a  restriction. 

(iii)  A  covered  entity  that  agrees  to  a 
restriction  under  paragraph  (a){l)(i)  of 
this  section  may  not  use  or  disclose 
protected  health  information  in 
violation  of  such  restriction,  except  that, 
if  the  individual  who  requested  the 
restriction  is  in  need  of  emergency 
treatment  and  the  restricted  protected 
health  information  is  needed  to  provide 
the  emergency  treatment,  the  covered 
entity  may  use  the  restricted  protected 
health  information,  or  may  disclose 
such  information  to  a  health  care 
provider,  to  provide  such  treatment  to 
the  individued. 

(iv)  If  restricted  protected  health 
information  is  disclosed  to  a  health  caxe 
provider  for  emergency  treatment  under 
paragraph  {a)(l)(iii)  of  this  section,  the 
covered  entity  must  request  that  such 
health  care  provider  not  further  use  or 
disclose  the  information. 

(v)  A  restriction  agreed  to  by  a 
covered  entity  under  paragraph  (a)  of 
this  section,  is  not  effective  under  this 
subpart  to  prevent  uses  or  disclosures 
permitted  or  required  under 
§§  164.502(a)(2)(i),  164.510(a)  or 
164.512. 

(2)  Implementation  specifications: 
Terminating  a  restriction.  A  covered 
entity  may  terminate  its  agreement  to  a 
restriction,  if : 

(i)  The  individual  agrees  to  or 
requests  the  termination  in  writing; 

(ii)  The  individual  orally  agrees  to  the 
termination  and  the  oral  agreement  is 
documented;  or 

(iii)  The  covered  entity  informs  the 
individual  that  it  is  terminating  its 
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agreement  to  a  restriction,  except  that 
such  termination  is  only  effective  with 
respect  to  protected  health  information 
created  or  received  after  it  has  so 
informed  the  individual. 

(3)  Implementation  specification: 
Documentation.  A  covered  entity  that 
agrees  to  a  restriction  must  document 
the  restriction  in  accordance  with 
§164.530(j). 

(b)(1)  Standard:  Confidential 
communications  requirements,  (i)  A 
covered  health  care  provider  must 
permit  individuals  to  request  and  must 
accommodate  reasonable  requests  by 
individuals  to  receive  communications 
of  protected  health  information  from  the 
covered  health  care  provider  by 
alternative  means  or  at  alternative 
locations. 

(ii)  A  health  plan  must  permit 
individuals  to  request  and  must 
acconunodate  reasonable  requests  by 
individuals  to  receive  conunimications 
of  protected  health  information  from  the 
health  plan  by  alternative  means  or  at 
alternative  locations,  if  the  individual 
clearly  states  that  the  disclosure  of  all  or 
part  of  that  information  could  endanger 
the  individual. 

(2)  Implementation  specifications: 
Conditions  on  providing  confidential 
comm  unications. 

(i)  A  covered  entity  may  require  the 
individual  to  make  a  request  for  a 
confidential  communication  described 
in  paragraph  (b)(1)  of  this  section  in 
writing. 

(ii)  A  covered  entity  may  condition 
the  provision  of  a  reasonable 
accommodation  on: 

(A)  When  appropriate,  information  as 
to  how  payment,  if  any,  will  be  handled; 
and 

(B)  Specification  of  an  alternative 
address  or  other  method  of  contact. 

(iii)  A  covered  health  care  provider 
may  not  require  an  explanation  from  the 
individual  as  to  the  basis  for  the  request 
as  a  condition  of  providing 
communications  on  a  confidential  basis. 

(iv)  A  health  plan  may  require  that  a 
request  contain  a  statement  that 
disclosure  of  all  or  part  of  the 
information  to  which  the  request 
pertains  could  endanger  the  individual. 

§  1 64.524    Access  of  individuals  to 
protected  health  information. 

(a)  Standard:  Access  to  protected 
health  information.  (1)  Right  of  access. 
Except  as  otherwise  provided  in 
paragraph  (a)(2)  or  (a)(3)  of  this  section, 
an  individual  has  a  right  of  access  to 
inspect  and  obtain  a  copy  of  protected 
health  information  about  the  individual 
in  a  designated  record  set,  for  as  long  as 
the  protected  health  information  is 


maintained  in  the  designated  record  set, 
except  for: 

(i)  Psychotherapy  notes; 

(ii)  Information  compiled  in 
reasonable  anticipation  of,  or  for  use  in. 
a  civil,  criminal,  or  administrative 
action  or  proceeding;  and 

(iii)  Protected  health  information 
maintained  by  a  covered  entity  that  is: 

(A)  Subject  to  the  Clinical  Laboratory 
Improvements  Amendments  of  1988,  42 
U,S,C.  263a,  to  the  extent  the  provision 
of  access  to  the  individual  would  be 
prohibited  by  law;  or  ' 

(B)  Exempt  from  the  Clinical 
Laboratory  Improvements  Amendments 
of  1988,  pursuant  to  42  CFR  493, 3(a)(2). 

(2)  Unreviewable  grounds  for  denial. 
A  covered  entity  may  deny  an 
individual  access  without  providing  the 
individual  an  opportunity  for  review,  in 
the  following  circumstances. 

(i)  The  protected  health  information  is 
excepted  from  the  right  of  access  by 
paragraph  (a)(1)  of  this  section. 

(ii)  A  covered  entity  that  is  a 
correctional  institution  or  a  covered 
health  care  provider  acting  under  the 
direction  of  the  correctional  institution 
may  deny,  in  whole  or  in  part,  an 
iiunate's  request  to  obtain  a  copy  of 
protected  health  information,  if 
obtaining  such  copy  would  jeopardize 
the  health,  safety,  security,  custody,  or 
rehabilitation  of  the  individual  or  of 
other  iiunates,  or  the  safety  of  any 
officer,  employee,  or  other  person  at  the 
correctional  institution  or  responsible 
for  the  transporting  of  the  inmate. 

(iii)  An  individual's  access  to 
protected  health  information  created  or 
obtained  by  a  covered  health  care 
provider  in  the  course  of  research  that 
includes  treatment  may  be  temporarily 
suspended  for  as  long  as  the  research  is 
in  progress,  provided  that  the  individual 
has  agreed  to  the  denial  of  access  when 
consenting  to  participate  in  the  research 
that  includes  treatment,  and  the  covered 
health  care  provider  has  informed  the 
individual  that  the  right  of  access  will 
be  reinstated  upon  completion  of  the 
research, 

(iv)  An  individual's  access  to 
protected  health  information  that  is 
contained  in  records  that  are  subject  to 
the  Privacy  Act,  5  U,S,C.  552a,  may  be 
denied,  if  the  denial  of  access  under  the 
Privacy  Act  would  meet  the 
requirements  of  that  law. 

(v)  An  individual's  access  may  be 
denied  if  the  protected  health 
information  was  obtained  from  someone 
other  than  a  health  care  provider  under 
a  promise  of  confidentiality  and  the 
access  requested  would  be  reasonably 
likely  to  reveal  the  source  of  the 
information. 


(3)  Reviewable  grounds  for  denial.  A 
covered  entity  may  deny  an  individual 
access,  provided  that  the  individual  is 
given  a  right  to  have  such  denials 
reviewed,  as  required  by  paragraph 
(a)(4)  of  this  section,  in  the  following 
circumstances: 

(i)  A  licensed  health  care  professional 
has  determined,  in  the  exercise  of 
professional  judgment,  that  the  access 
requested  is  reasonably  likely  to 
endanger  the  life  or  physical  safety  of 
the  individual  or  another  person; 

(ii)  The  protected  health  information 
makes  reference  to  another  person 
(unless  such  other  person  is  a  health 
care  provider)  and  a  licensed  health  care 
professional  has  determined,  in  the 
exercise  of  professional  judgment,  that 
the  access  requested  is  reasonably  likely 
to  cause  substantial  harm  to  such  other 
person;  or 

(iii)  The  request  for  access  is  made  by 
the  individual's  personal  representative 
and  a  licensed  health  care  professional 
has  determined,  in  the  exercise  of 
professional  judgment,  that  the 
provision  of  access  to  such  personal 
representative  is  reasonably  likely  to 
cause  substantial  harm  to  the  individual 
or  another  person. 

(4)  Review  of  a  denial  of  access.  If 
access  is  denied  on  a  ground  permitted 
under  paragraph  (a)(3)  of  this  section, 
the  individual  has  the  right  to  have  the 
denial  reviewed  by  a  licensed  health 
care  professional  who  is  designated  by 
the  covered  entity  to  act  as  a  reviewing 
official  and  who  did  not  participate  in 
the  original  decision  to  deny.  The 
covered  entity  must  provide  or  deny 
access  in  accordance  with  the 
determination  of  the  reviewing  official 
under  paragraph  (d)(4)  of  this  section. 

(b)  Implementation  specifications: 
requests  for  access  and  timely  action.  (1 ) 
Individual's  request  for  access.  The 
covered  entity  must  permit  an 
individual  to  request  access  to  inspect 
or  to  obtain  a  copy  of  the  protected 
healih  information  about  the  individual 
that  is  maintained  in  a  designated 
record  set.  The  covered  entity  may 
require  individuals  to  make  requests  for 
access  in  writing,  provided  that  it 
informs  individuals  of  such  a 
requirement. 

(2)  Timely  action  by  the  covered 
entity,  (i)  Except  as  provided  in 
paragraph  (b)(2)(ii)  of  this  section,  the 
covered  entity  must  act  on  a  request  for 
access  no  later  than  30  days  after  receipt 
of  the  request  as  follows. 

(A)  If  the  covered  entity'  grants  the 
request,  in  whole  or  in  part,  it  must 
inform  the  individual  of  the  acceptance 
of  the  request  and  provide  the  access 
requested,  in  accordance  with  paragraph 
(c)  of  this  section. 
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(B)  If  the  covered  entity-  denies  the 
request,  in  whole  or  in  part,  it  must 
provide  the  individual  with  a  written 
denial,  in  accordance  with  paragraph  (d) 
of  this  section. 

(ii)  If  the  request  for  access  is  for 
protected  health  information  that  is  not 
maintained  or  accessible  to  the  covered 
entity  on-site,  the  covered  entity  must 
take  an  action  required  by  paragraph 
(b)(2)(i)  of  this  section  by  no  later  than 
60  days  from  the  receipt  of  such  a 
request. 

(iii)  If  the  covered  entity  is  unable  to 
take  an  action  required  by  paragraph 
(b)(2)(i)(A)  or  (B)  of  this  section  within 
the  time  required  by  paragraph  (b)(2)(i) 
or  (ii)  of  this  section,  as  applicable,  the 
covered  entity  may  extend  the  time  for 
such  actions  by  no  more  than  30  days, 
provided  that: 

(A)  The  covered  entity,  within  the 
time  limit  set  by  paragraph  (b)(2)(i)  or 
(ii)  of  this  section,  as  applicable, 
provides  the  individual  with  a  written 
statement  of  the  reasons  for  the  delay 
and  the  date  by  which  the  covered 
entity  will  complete  its  action  on  the 
request;  and 

(B)  The  covered  entity  may  have  only 
one  such  extension  of  time  for  action  on 
a  request  for  access. 

(c)  Implementation  specifications: 
Provision  of  access.  If  the  covered  entity 
provides  an  individual  with  access,  in 
whole  or  in  part,  to  protected  health 
information,  the  covered  entity  must 
comply  with  the  following 
requirements. 

(1 )  Providmg  the  access  requested. 
The  covered  entity  must  provide  the 
access  requested  by  individuals, 
including  inspection  or  obtaining  a 
copy,  or  both,  of  the  protected  health 
information  about  them  in  designated 
record  sets.  If  the  same  protected  health 
information  that  is  the  subject  of  a 
request  for  access  is  maintained  in  more 
than  one  designated  record  set  or  at 
more  than  one  location,  the  covered 
entity  need  only  produce  the  protected 
health  information  once  in  response  to 

a  request  for  access. 

(2)  Form  of  access  requested,  (i)  The 
covered  entity  must  provide  the 
individual  with  access  to  the  protected 
health  information  in  the  form  or  formal 
requested  by  the  individual,  if  it  is 
readily  producible  in  such  form  or 
format;  or,  if  not.  in  a  readable  hard 
copy  form  or  such  other  form  or  format 
as  agreed  to  by  the  covered  entity  and 
the  individual. 

(ii)  The  covered  entity  may  provide 
the  individual  with  a  summary  of  the 
protected  health  information  requested, 
in  lieu  of  providing  access  to  the 
protected  health  information  or  may 
provide  an  explanation  of  the  protected 


health  information  to  which  access  has 
been  provided,  if: 

(A)  The  individual  agrees  in  advance 
to  such  a  summary  or  explanation;  cind 

(B)  The  individual  agrees  in  advance 
to  the  fees  imposed,  if  any.  by  the 
covered  entity  for  such  summary  or 
explanation. 

(3)  Time  and  manner  of  access.  The 
covered  entity  must  provide  the  access 
as  requested  by  the  individual  in  a 
timely  manner  as  required  by  paragraph 
(b)(2)  of  this  section,  including 
arranging  with  the  individual  for  a 
convenient  time  and  place  to  inspect  or 
obtain  a  copy  of  the  protected  health 
information,  or  mailing  the  copy  of  the 
protected  health  information  at  the 
individual's  request.  The  covered  entity 
may  discuss  the  scope,  format,  and 
other  aspects  of  the  n?quest  for  access 
with  the  individual  as  necessary  to 
facilitate  the  timely  provision  of  access. 

(4)  Fees,  if  the  individual  requests  a 
copy  of  the  protected  health  information 
or  agn)es  to  a  summar\'  or  explanation 
of  such  information,  the  covered  entity 
may  impose  a  reasonable,  cost-based 
fee,  provided  that  the  fee  includes  only 
the  cost  of: 

(i)  Copying,  including  the  cost  of 
supplies  for  and  labor  of  copying,  the 
protected  health  information  requested 
by  the  individual; 

(ii)  Postage,  when  the  individual  has 
requested  the  copy,  or  the  summary'  or 
explanation,  be  mailed;  and 

(iii)  Preparing  an  explanation  or 
summary  of  the  protected  health 
information,  if  agreed  to  by  the 
individual  as  required  by  paragraph 
{r)(2)(ii)  of  this  section. 

(d)  Implementation  specifications: 
Denial  of  access.  If  the  covered  entity- 
denies  access,  in  whole  or  in  part,  to 
protected  health  information,  the 
covered  entity  must  comply  with  the 
following  requirements. 

( 1 )  Making  other  information 
accessible.  The  covered  entity  must,  to 
the  extent  possible,  give  the  individual 
access  to  any  other  protected  health 
information  requested,  after  excluding 
the  protected  health  information  as  to 
which  the  covered  entity  has  a  ground 
to  deny  access. 

(2)  Denial.  The  covered  entity  must 
provide  a  timely,  WTitten  denial  to  the 
individual,  in  accordance  with 
paragraph  (b)(2)  of  this  section.  The 
denial  must  be  in  plain  language  and 
contain: 

(i)  The  basis  for  the  denial; 

(ii)  If  applicable,  a  statement  of  the 
individual's  review  rights  under 
paragraph  (a)(4)  of  this  section, 
including  a  description  of  how  the 
individual  may  exercise  such  review 
rights;  and 


(iii)  A  description  of  how  the 
individual  may  complain  to  the  covered 
entity  pursuant  to  the  complaint 
procedures  in  §  164.530(d)  or  to  the 
Secretary  pursuant  to  the  procedures  in 
§  160.306.  The  description  must  include 
the  name,  or  title,  and  telephone 
number  of  the  contact  person  or  office 
designated  in  §  164.530(a)(l)(ii). 

{3}  Other  responsibility.  If  the  covered 
entity  does  not  maintain  the  protected 
health  information  that  is  the  subject  of 
the  individual's  request  for  access,  and 
the  covered  entity  knows  where  the 
requested  information  is  mcdntained, 
the  covered  entity  must  inform  the 
individual  where  to  direct  the  request 
for  access. 

(4)  Review  of  denial  requested.  If  the 
individual  has  requested  a  review  of  a 
denial  under  paragraph  (a)(4)  of  this 
section,  the  covered  entity  must 
designate  a  licensed  health  care 
professional,  who  was  not  directly 
involved  in  the  denial  to  review  the 
decision  to  deny  access.  The  covered 
entity  must  promptly  refer  a  request  for 
review  to  such  designated  reviewing 
official.  The  designated  reviewing 
official  must  determine,  within  a 
reasonable  period  of  time,  whether  or 
not  to  deny  the  access  requested  based 
on  the  standards  in  paragraph  (a)(3)  of 
this  section.  The  covered  entity  must 
promptly  provide  written  notice  to  the 
individual  of  the  determination  of  the 
designated  reviewing  official  and  take 
other  action  as  required  by  this  section 
to  carry  out  the  designated  reviewing 
official's  determination. 

(e)  Implementation  specification: 
Documentation.  A  covered  entity  must 
document  the  following  and  retain  the 
documentation  as  required  bv 
§164.530(1): 

(1)  The  designated  record  sets  that  are 
subject  to  access  by  individuals;  and 

(2)  The  titles  of  the  persons  or  offices 
responsible  for  receiving  and  processing 
requests  for  access  by  individuals. 

§  1 64.526    Amendment  of  protected  heattti 
information. 

(a)  Standard:  Right  to  amend.  (1) 
Right  to  amend.  An  individual  has  the 
right  to  have  a  covered  entity  amend 
protected  health  information  or  a  record 
about  the  individual  in  a  designated 
record  set  for  as  long  as  the  protected 
health  information  is  maintained  in  the 
designated  record  set. 

(2)  Denial  of  amendment.  A  covered 
entity  may  deny  an  individual's  request 
for  amendment,  if  it  determines  that  the 
protected  health  information  or  record 
that  is  the  subject  of  the  request: 

(i)  Was  not  created  by  the  covered 
entity,  unless  the  individual  provides  a 
reasonable  basis  to  believe  that  the 
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originator  of  protected  health 
information  is  no  longer  available  to  act 
on  the  requested  amendment; 

(ii)  Is  not  part  of  the  designated  record 
set; 

(iii)  Would  not  be  available  for 
inspection  imder  §  164.524;  or 

(iv)  Is  accurate  and  complete. 

(b)  Implementation  specifications: 
requests  for  amendment  and  timely 
action.  (1)  Individual's  request  for 
amendment.  The  covered  entity  must 
permit  an  individual  to  request  that  the 
covered  entity  amend  the  protected 
health  information  maintained  in  the 
designated  record  set.  The  covered 
entity  may  require  individuals  to  make 
requests  for  amendment  in  writing  and 
to  provide  a  reason  to  support  a 
requested  amendment,  provided  that  it 
informs  individuals  in  advance  of  such 
requirements. 

(2)  Timely  action  by  the  covered 
entity,  (i)  The  covered  entity  must  act  on 
the  individual's  request  for  an 
amendment  no  later  than  60  days  after 
receipt  of  such  a  request,  as  follows. 

(A)  If  the  covered  entity  grants  the 
requested  amendment,  in  whole  or  in 
part,  it  must  take  the  actions  required  by 
paragraphs  (c)(1)  and  (2)  of  this  section. 

(B)  If  the  covered  entity  denies  the 
requested  amendment,  in  whole  or  in 
part,  it  must  provide  the  individual  with 
a  written  denial,  in  accordance  with 
paragraph  (d)(1)  of'this  section. 

(ii)  If  the  covered  entity  is  imable  to 
act  on  the  amendment  within  the  time 
required  by  paragraph  (b)(2)(i)  of  this 
section,  the  covered  entity  may  extend 
the  time  for  such  action  by  no  more  than 
30  days,  provided  that: 

(A)  The  covered  entity,  within  the 
time  limit  set  by  paragraph  (b)(2)(i)  of 
this  section,  provides  the  individual 
with  a  written  statement  of  the  reasons 
for  the  delay  and  the  date  by  which  the 
covered  entity  will  complete  its  action 
on  the  request;  and 

(B)  The  covered  entity  may  have  only 
one  such  extension  of  time  for  action  on 
a  request  for  an  amendment. 

(c)  Implementation  specifications: 
Accepting  the  amendment.  If  the 
covered  entity  accepts  the  requested 
amendment,  in  whole  or  in  part,  the 
covered  entity  must  comply  with  the 
following  requirements. 

(1)  Making  the  amendment.  The 
covered  entity  must  make  the 
appropriate  amendment  to  the  protected 
health  information  or  record  that  is  the 
subject  of  the  request  for  amendment  by, 
at  a  minimum,  identifying  the  records  in 
the  designated  record  set  that  are 
affected  by  the  amendment  and 
appending  or  otherwrise  providing  a  link 
to  the  location  of  the  amendment. 


(2)  Informing  the  individual.  In 
accordance  with  paragraph  (b)  of  this 
section,  the  covered  entity  must  timely 
inform  the  individual  that  the 
amendment  is  accepted  and  obtain  the 
individual's  identification  of  and 
agreement  to  have  the  covered  entity 
notify  the  relevant  persons  with  which 
the  amendment  needs  to  be  shared  in 
accordance  with  paragraph  (c)(3)  of  this 
section. 

(3)  Informing  others.  The  covered 
entity  must  make  reasonable  efforts  to 
inform  and  provide  the  amendment 
within  a  reasonable  time  to: 

(i)  Persons  identified  by  the 
individual  as  having  received  protected 
health  information  about  the  individual 
and  needing  the  amendment;  and 

(ii)  Persons,  including  business 
associates,  that  the  covered  entity 
knows  have  the  protected  health 
information  that  is  the  subject  of  the 
amendment  and  that  may  have  relied,  or 
could  foreseeably  rely,  on  such 
information  to  the  detriment  of  the 
individual. 

(d)  Implementation  specifications: 
Denying  the  amendment.  If  the  covered 
entity  denies  the  requested  amendment, 
in  whole  or  in  part,  the  covered  entity 
must  comply  with  the  following 
requirements. 

(1)  Denial.  The  covered  entity  must 
provide  the  individual  with  a  timely, 
written  denial,  in  accordance  with 
paragraph  (b)(2)  of  this  section.  The 
denial  must  use  plain  language  and 
contain: 

(i)  The  basis  for  the  denial,  in 
accordance  with  paragraph  (a)(2)  of  this 
section; 

(ii)  The  individual's  right  to  submit  a 
written  statement  disagreeing  with  the 
denial  and  how  the  individual  may  file 
such  a  statement; 

(iii)  A  statement  that,  if  the  individual 
does  not  submit  a  statement  of 
disagreement,  the  individual  may 
request  that  the  covered  entity  provide 
the  individual's  request  for  amendment 
and  the  denial  with  any  future 
disclosures  of  the  protected  health 
information  that  is  the  subject  of  the 
amendment;  and 

(iv)  A  description  of  how  the 
individual  may  complain  to  the  covered 
entity  piusuant  to  the  complaint 
procediu-es  established  in  §  164.530(d) 
or  to  the  Secretary  pursuant  to  the 
procedures  established  in  §  160.306. 
The  description  must  include  the  name, 
or  title,  and  telephone  number  of  the 
contact  person  or  office  designated  in 
§164.530(a)(l)(ii). 

(2)  Statement  of  disagreement.  The 
covered  entity  must  permit  the 
individual  to  submit  to  the  covered 
entity  a  written  statement  disagreeing 


with  the  denial  of  all  or  part  of  a 
requested  amendment  and  the  basis  of 
such  disagreement.  The  covered  entity 
may  reasonably  limit  the  length  of  a 
statement  of  disagreement. 

(3)  Rebuttal  statement.  The  covered 
entity  may  prepare  a  written  rebuttal  to 
the  individual's  statement  of 
disagreement.  Whenever  such  a  rebuttal 
is  prepared,  the  covered  entity  must 
provide  a  copy  to  the  individual  who 
submitted  the  statement  of 
disagreement. 

(4)  Recordkeeping.  The  covered  entity 
must,  as  appropriate,  identify  the  record 
or  protected  health  information  in  the 
designated  record  set  that  is  the  subject 
of  the  disputed  amendment  and  append 
or  otherwise  link  the  individual's 
request  for  an  amendment,  the  covered 
entity's  denial  of  the  request,  the 
individual's  statement  of  disagreement, 
if  any,  and  the  covered  entity's  rebuttal, 
if  any,  to  the  designated  record  set. 

(5)  Future  disclosures,  (i)  If  a 
statement  of  disagreerpent  has  been 
submitted  by  the  individual,  the 
covered  entity  must  include  the  material 
appended  in  accordance  with  paragraph 
(d)(4)  of  this  section,  or.  at  the  election 
of  the  covered  entity,  an  accurate 
summary  of  any  such  information,  with 
any  subsequent  disclosure  of  the 
protected  health  information  to  which 
the  disagreement  relates. 

(ii)  If  tne  individual  has  not  submitted 
a  written  statement  of  disagreement,  the 
covered  entity  must  include  the 
individual's  request  for  amendment  and 
its  denial,  or  an  accurate  summary  of 
such  information,  with  any  subsequent 
disclosure  of  the  protected  health 
information  only  if  the  individual  has 
requested  such  action  in  accordance 
with  paragraph  (d)(l)(iii)  of  this  section. 

(iii)  When  a  subsequent  disclosure 
described  in  paragraph  (d)(5){i)  or  (ii)  of 
this  section  is  made  using  a  standard 
transaction  under  part  162  of  this 
subchapter  that  does  not  permit  the 
additional  material  to  be  included  with 
the  disclosure,  the  covered  entity  may 
separately  transmit  the  material 
required  by  paragraph  (d)(5)(i)  or  (ii)  of 
this  section,  as  applicable,  to  the 
recipient  of  the  standard  transaction. 

(e)  Implementation  specification: 
Actions  on  notices  of  amendment.  A 
covered  entity  that  is  informed  by 
another  covered  entity  of  an  amendment 
to  an  individual's  protected  health 
information,  in  accordance  with 
paragraph  (c)(3)  of  this  section,  must 
amend  the  protected  health  information 
in  designated  record  sets  as  provided  by 
paragraph  (c)(1)  of  this  section. 

(f)  Implementation  specification: 
Documentation.  A  covered  entity  must 
document  the  titles  of  the  persons  or 
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offices  responsible  for  receiving  and 
processing  requests  for  amendments  by 
individuals  and  retain  the 
documentation  as  required  by 
§164.530(j). 

§  164.528    Accounting  of  disclosures  of 
protscted  health  Information. 

(a)  Standard:  Right  to  an  accounting 
of  disclosures  of  protected  health 
information.  (1)  An  individual  has  a 
right  to  receive  an  accounting  of 
disclosures  of  protected  health 
information  made  by  a  covered  entity  in 
the  six  years  prior  to  the  date  on  which 
the  accounting  is  requested,  except  for 
disclosures: 

(i)  To  carr\'  out  treatment,  payment 
and  health  care  operations  as  provided 
in  §164.502: 

(ii)  To  individuals  of  protected  health 
information  about  them  as  provided  in 
§  164.502: 

(iii)  For  the  facility's  directory  or  to 
persons  involved  m  the  individual's 
care  or  other  notification  piu'poses  as 
provided  in  §  164.510; 

(iv)  For  national  security  or 
intelligence  purposes  as  provided  in 
§164.512(k)(2): 

(v)  To  correctional  institutions  or  law 
enforcement  officials  as  provided  in 
§164.512(k)(5);  or 

(vi)  That  occurred  prior  to  the 
compliance  date  for  the  covered  entity. 

(2){i)  The  covered  entity  must 
temporarily  suspend  an  individual's 
right  to  receive  an  accounting  of 
disclosures  to  a  health  oversight  agency 
or  law  enforcement  official,  as  provided 
in  §  164.512(d)  or  (f).  respectively,  for 
the  time  specified  by  such  agency  or 
official,  if  such  agency  or  official 
provides  the  covered  entity  with  a 
written  statement  that  such  an 
accounting  to  the  individual  would  be 
reasonably  likely  to  impede  the  agencv's 
activities  and  specifying  the  time  for 
which  such  a  suspension  is  required 

(ii)  If  the  agency  or  official  statement 
in  paragraph  (a)(2)(i)  of  this  section  is 
made  orally,  the  covered  entity  must: 

(A)  Document  the  statement, 
including  the  identity  of  the  agency  or 
official  making  the  statement: 

(B)  Temporarily  suspend  the 
individual's  right  to  an  accounting  of 
disclosures  subject  to  the  statement:  and 

(C)  Limit  the  temporary  suspension  to 
no  longer  than  30  days  from  the  date  of 
the  oral  statement,  unless  a  written 
statement  pursuant  to  paragraph  (a)(2)(i) 
of  this  section  is  submitted  during  that 
time. 

(3)  An  individual  may  request  an 
accounting  of  disclosures  for  a  period  of 
time  less  than  six  years  from  the  date  of 
the  request. 

(b)  Implementation  specifications: 
Content  of  the  accounting.  The  covered 


entity  must  provide  the  individual  with 
a  written  accounting  that  meets  the 
following  requirements. 

( 1 )  Except  as  otherwise  provided  by 
paragraph  (a)  of  this  section,  the 
accounting  must  include  disclosures  of 
protected  health  information  that 
occurred  during  the  six  years  (or  such 
shorter  time  period  at  the  request  of  the 
individual  as  provided  in  paragraph 
(a)(3)  of  this  section)  prior  to  the  date  of 
the  request  for  an  accounting,  including 
disclosures  to  or  by  business  associates 
of  the  covered  entity 

(2)  The  accounting  must  include  for 
each  disclosure: 

(i)  The  date  of  the  disclosure; 

(ii)  The  name  of  the  entity  or  person 
who  received  the  protected  health 
information  and.  if  known,  the  address 
of  such  entity  or  person; 

(iii)  A  brief  description  of  the 
protected  health  information  disclosed; 
and 

(iv)  A  brief  statement  of  the  purpose 
of  the  disclosure  that  reasonably 
informs  the  individual  of  the  basis  for 
the  disclosure;  or.  in  lieu  of  such 
statement: 

(A)  A  copy  of  the  individual's  written 
authorization  pursuant  to  §  164.508;  or 

(B)  A  copy  of  a  written  request  for  a 
disclosure  under  §§  164.502{a)(2)(ii)  or 
164.512,  if  any. 

(3)  If,  during  the  period  covered  by 
the  accounting,  the  covered  entity  has 
made  multiple  disclosures  of  protected 
health  information  to  the  same  person 
or  entitv  for  a  single  purpose  under 

§§  164.502(a)(2)(ii)  or  164.512,  or 
pursuant  to  a  single  authorization  under 
§  164.508,  the  accounting  may,  with 
respect  to  such  multiple  disclosures, 
provide: 

(i)  The  information  required  by 
paragraph  (b)(2)  of  this  section  for  the 
first  disclosure  during  the  accounting 
period; 

(ii)  The  frequency,  periodicity,  or 
number  of  the  disclosures  made  during 
the  accounting  period;  and 

(iii)  The  date  of  the  last  such 
disclosure  during  the  accounting  period. 

(c)  Implementation  specifications: 
Provision  of  the  accounting.  (1)  The 
covered  entity  must  act  on  the 
individual's  request  for  an  accounting, 
no  later  than  60  days  after  receipt  of 
such  a  request,  as  follows. 

(i)  The  covered  entity  must  provide 
the  individual  with  the  accounting 
requested:  or 

(ii)  If  the  covered  entity  is  unable  to 
provide  the  accounting  within  the  time 
required  by  paragraph  (c)(1)  of  this 
section,  the  covered  entity  may  extend 
the  time  to  provide  the  accounting  by  no 
more  than  30  days,  provided  that: 

(A)  The  covered  entity,  within  the 
time  limit  set  by  paragraph  (c)(1)  of  this 


section,  provides  the  individual  with  a 
written  statement  of  the  reasons  for  the 
delay  and  the  date  by  which  the  covered 
entity  will  provide  the  accounting;  and 

(B)  The  covered  entity  may  have  only 
one  such  extension  of  time  for  action  on 
a  request  for  an  accounting. 

(2)  The  covered  entity  must  provide 
the  first  accounting  to  an  individual  in 
any  12  month  period  without  charge. 
The  covered  entity  may  impose  a 
reasonable,  cost-based  fee  for  each 
subsequent  request  for  an  accounting  by 
the  same  individual  within  the  12 
month  period,  provided  that  the  covered 
entity  informs  the  individual  in  advance 
of  the  fee  and  provides  the  individual 
with  an  opportunity  to  withdraw  or 
modifv'  the  request  for  a  subsequent 
accounting  in  order  to  avoid  or  reduce 
the  fee. 

(d)  Implementation  specification: 
Documentation.  A  covered  entity  must 
document  the  following  and  retain  the 
documentation  as  required  bv 
§164.530(j): 

(1)  The  information  required  to  be 
included  in  an  accounting  under 
paragraph  (b)  of  this  section  for 
disclosures  of  protected  health 
information  that  are  subject  to  an 
accounting  under  paragraph  (a)  of  this 
section: 

(2)  The  written  accounting  that  is 
provided  to  the  individual  under  this 
section;  and 

(3)  The  titles  of  the  persons  or  offices 
responsible  for  receiving  and  processing 
requests  for  an  accounting  by 
individuals. 

§164.530    Administrative  requirements. 

(a)(1)  Standard:  Personnel 
designations,  (i)  A  covered  entity  must 
designate  a  privacy  official  who  is 
responsible  for  the  development  and 
implementation  of  the  policies  and 
procedures  of  the  entity. 

(ii)  A  covered  entity  must  designate  a 
contact  person  or  office  v.'ho  is 
responsible  for  receiving  complaints 
under  this  section  and  who  is  able  to 
provide  further  information  about 
matters  covered  by  the  notice  required 
by  §164.520. 

(2)  Implementation  specification: 
Personnel  designations.  A  covered 
entity  must  document  the  persormel 
designations  in  paragraph  (a)(1)  of  this 
section  as  required  by  paragraph  (j)  of 
this  section. 

(b)(1)  Standard:  Training.  A  covered 
entity  must  train  all  members  of  its 
workforce  on  the  policies  and 
procedures  with  respect  to  protected 
health  information  required  by  this 
subpart,  as  necessary  and  appropriate 
for  the  members  of  the  workforce  to 
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carry  out  their  function  within  the 
covered  entity. 

(2)  Implementation  specifications: 
Training,  (i)  A  covered  entity  must 
provide  training  that  meets  the 
requirements  of  paragraph  (b)(1)  of  this 
section,  as  follows: 

(A)  To  each  member  of  the  covered 
entity's  workforce  by  no  later  than  the 
compliance  date  for  the  covered  entity; 

(B J  Thereafter,  to  each  new  member  of 
the  workforce  within  a  reasonable 
period  of  time  after  the  person  joins  the 
covered  entity's  workforce;  and 

(C)  To  each  member  of  the  covered 
entity's  workforce  whose  functions  are 
affected  by  a  material  change  in  the 
policies  or  procedures  required  by  this 
subpart,  within  a  reasonable  period  of 
time  after  the  material  change  becomes 
effective  in  accordance  with  paragraph 
(i)  of  this  section. 

(ii)  A  covered  entity  must  document 
that  the  training  as  described  in 
paragraph  (b)(2)(i)  of  this  section  has 
been  provided,  as  required  by  paragraph 
(j)  of  this  section. 

(c)(1)  Standard:  Safeguards.  A 
covered  entity  must  have  in  place 
appropriate  administrative,  technical, 
and  physical  safeguards  to  protect  the 
privacy  of  protected  health  information. 

(2)  Implementation  specification: 
Safeguards.  A  covered  entity  must 
reasonably  safeguard  protected  health 
information  from  any  intentional  or 
unintentional  use  or  disclosure  that  is  in 
violation  of  the  standards, 
implementation  specifications  or  other 
requirements  of  this  subpart. 

(d)(1)  Standard:  Complaints  to  the 
covered  entity.  A  covered  entity  must 
provide  a  process  for  individuals  to 
make  complaints  concerning  the 
covered  entity's  policies  and  procedures 
required  by  this  subpart  or  its 
compliance  with  such  policies  and 
procedures  or  the  requirements  of  this 
subpart. 

(2)  Implementation  specification: 
Documentation  of  complaints.  As 
required  by  paragraph  (j)  of  this  section, 
a  covered  entity  must  dociunent  all 
complaints  received,  and  their 
disposition,  if  any. 

(e)(1)  Standard:  Sanctions.  A  covered 
entity  must  have  and  apply  appropriate 
sanctions  against  members  of  its 
workforce  who  fail  to  comply  with  the 
privacy  policies  and  procedures  of  the 
covered  entity  or  the  requirements  of 
this  subpart.  This  standard  does  not 
apply  to  a  member  of  the  covered 
entity's  workforce  with  respect  to 
actions  that  are  covered  by  and  that 
meet  the  conditions  of  §  164.502{j)  or 
paragraph  (g)(2)  of  this  section. 

(2)  Implementation  specification: 
Documentation.  As  required  by 


paragraph  (j)  of  this  section,  a  covered 
entity  must  document  the  sanctions  that 
are  applied,  if  any. 

(f)  Standard:  Mitigation.  A  covered 
entity  must  mitigate,  to  the  extent 
practicable,  any  harmful  effect  that  is 
known  to  the  covered  entity  of  a  use  or 
disclosure  of  protected  health 
information  in  violation  of  its  policies 
and  procedures  or  the  requirements  of 
this  subpart  by  the  covered  entity  or  its 
business  associate. 

(g)  Standard:  Refraining  from 
intimidating  or  retaliatory  acts.  A 
covered  entity  may  not  intimidate, 
threaten,  coerce,  discriminate  against,  or 
take  other  retaliatory  action  against: 

(1)  Individuals.  Any  indiviaual  for  the 
exercise  by  the  individual  of  any  right 
under,  or  for  participation  by  the 
individual  in  any  process  established  by 
this  subpart,  including  the  filing  of  a 
complaint  under  this  section; 

[2]  Individuals  and  others.  Any 
individual  or  other  person  for: 

(i)  Filing  of  a  complaint  with  the 
Secretary  under  subpart  C  of  part  160  of 
this  subchapter; 

(ii)  Testifying,  assisting,  or 
participating  in  an  investigation, 
compliance  review,  proceeding,  or 
hearing  under  Part  C  of  Title  XI;  or 

(iii)  Opposing  any  act  or  practice 
made  unlawful  by  this  subpart, 
provided  the  individual  or  person  has  a 
good  faith  belief  that  the  practice 
opposed  is  unlawful,  and  the  manner  of 
the  opposition  is  reasonable  and  does 
not  involve  a  disclosure  of  protected 
health  information  in  violation  of  this 
subpart. 

(h)  Standard:  Waiver  of  rights.  A 
covered  entity  may  not  require 
individuals  to  waive  their  rights  under 
§  160.306  of  this  subchapter  or  this 
subpart  as  a  condition  of  the  provision 
of  treatment,  payment.  eru-oUment  in  a 
health  plan,  or  eligibility  for  benefits. 

(i)(l)  Standard:  Policies  and 
procedures.  A  covered  entity  must 
implement  policies  and  procedures  with 
respect  to  protected  health  information 
that  are  designed  to  comply  with  the 
standards,  implementation 
specifications,  or  other  requirements  of 
this  subpart.  The  policies  and 
procedures  must  be  reasonably 
designed,  taking  into  account  the  size  of 
and  the  type  of  activities  that  relate  to 
protected  health  information 
undertaken  by  the  covered  entity,  to 
ensm-e  such  compliance.  This  standard 
is  not  to  be  construed  to  permit  or 
excuse  an  action  that  violates  any  other 
standard,  implementation  specification, 
or  other  requirement  of  this  subpart. 

(2)  Standard:  Changes  to  policies  or 
procedures,  (i)  A  covered  entity  must 
change  its  policies  and  procedures  as 


necessary  and  appropriate  to  comply 
with  changes  in  the  law,  including  the 
standards,  requirements,  and 
implementation  specifications  of  this 
subpart: 

(ii)  When  a  covered  entity  changes  a 
privacy  practice  that  is  stated  in  the 
notice  described  in  §  164.520,  and 
makes  corresponding  changes  to  its 
policies  and  procedures,  it  may  make 
the  changes  effective  for  protected 
health  information  that  it  created  or 
received  prior  to  the  effective  date  of  the 
notice  revision,  if  the  covered  entity 
has,  in  accordance  with 
§  164.520(b)(l)(v)(C),  included  in  the 
notice  a  statement  reser\'ing  its  right  to 
make  such  a  change  in  its  privacy 
practices:  or 

(iii)  A  covered  entity  may  make  any 
other  changes  to  policies  and 
procedures  at  any  time,  provided  that 
the  changes  are  documented  and 
implemented  in  accordance  with 
paragraph  (i)(5)  of  this  section. 

(3)  Implementation  specification: 
Changes  in  law.  Whenever  there  is  a 
change  in  law  that  necessitates  a  change 
to  the  covered  entity's  policies  or 
procedures,  the  covered  entity  must 
promptly  document  and  implement  the 
revised  policy  or  procedure.  If  the 
change  in  law  materially  affects  the 
content  of  the  notice  required  by 

§  164.520.  the  covered  entity  must 
promptly  make  the  appropriate 
revisions  to  the  notice  in  accordance 
with  §  164.520(b)(3).  Nothing  in  this 
paragraph  mav  be  used  by  a  covered 
entity  to  excuse  a  failure  to  comply  with 
the  law. 

(4)  Implementation  specifications: 
Changes  to  privacy  practices  stated  in 
the  notice,  (i)  To  implement  a  change  as 
provided  by  paragraph  (i)(2)(ii)  of  this 
section,  a  covered  entity  must: 

(A)  Ensure  that  the  policy  or 
procedure,  as  revised  to  reflect  a  change 
in  the  covered  entity's  privacy  practice 
as  stated  in  its  notice,  complies  with  the 
standards,  requirements,  and 
implementation  specifications  of  this 
subpart: 

(B)  Document  the  policy  or  procedure, 
as  revised,  as  required  by  paragraph  (j) 
of  this  section:  and 

(C)  Revise  the  notice  as  required  by 
§  164.520(b)(3)  to  state  the  changed 
practice  and  make  the  revised  notice 
available  as  required  by  §  164.520(c). 
The  covered  entity  may  not  implement 
a  change  to  a  policy  or  procedure  prior 
to  the  effective  date  of  the  revised 
notice. 

(ii)  If  a  covered  entity  has  not  reser\ed 
its  right  under  §  164.52"o(b)(l)(v)(C)  to 
change  a  privacy  practice  that  is  stated    ^ 
in  the  notice,  the  covered  entity  is 
bound  by  the  privacy  practices  as  stated 
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in  the  notice  with  respect  to  protected 
health  information  created  or  recei\ed 
while  such  notice  is  in  effect.  A  covered 
entity  may  change  a  privacy  practice 
that  is  stated  in  the  notice,  and  the 
related  policies  and  procedures,  without 
having  reserved  the  right  to  do  so, 
provided  that: 

(A)  Such  change  meets  the 
implementation  the  requirements  in 
paragraphs  (i)(4)(i)(A)-(C)  of  this 
section;  and 

(B)  Such  change  is  effective  onlv  with 
respect  to  protected  health  information 
created  or  received  after  the  effective 
date  of  the  notice. 

(5)  Implementation  specification: 
Changes  to  other  policies  or  procedures 
A  covered  entity  may  change,  at  any- 
time, a  policy  or  procedure  that  does  not 
materially  afifect  the  content  of  the 
notice  required  bv  ^  164.520.  provided 
that: 

(i)  The  policy  or  procedure,  as 
revised,  complies  with  the  standards, 
requirements,  and  implementation 
specifications  of  this  subpart;  and 

(ii)  Prior  to  the  effective  date  of  the 
change,  the  policy  or  procedure,  as 
revised,  is  documented  as  required  hv 
paragraph  (j)  of  this  section. 

(jKD  Standard-  Documentatinn    A 
covered  entity  must: 

(i)  Maintain  the  policies  and 
procedures  provided  for  in  paragraph  fi) 
of  this  section  in  written  or  electrf)ni(: 
form; 

(ii)  If  a  communication  is  required  bv 
this  subpart  to  be  in  writing,  maintain 
such  writing,  or  an  electronic  copv.  as 
documentation;  and 

(iii)  If  an  action,  activitv.  or 
designation  is  required  by  this  subpart 
to  be  documented,  maintain  a  written  or 
electronic  record  of  such  action, 
activity,  or  designation 

(2)  Implementation  specification: 
Retention  period  A  covered  entitv  must 
retain  the  documentation  required  bv 
paragraph  (j)(l)  of  this  section  for  six 
years  from  the  date  of  its  creation  or  the 
date  when  it  last  was  in  effect, 
whichever  is  later. 

(k)  Standard:  Group  health  plans  (1) 
A  group  health  plan  is  not  subject  to  the 
standards  or  implementation 
specifications  in  paragraphs  (a)  through 
(f)  and  (i)  of  this  section,  to  the  extent 
that: 

(i)  The  group  health  plan  provides 
health  benefits  solely  through  an 
insurance  contract  with  a  health 
insurance  issuer  or  an  HMO;  and 

(ii)  The  group  health  plan  does  not 
create  or  receive  protected  health 
information,  except  for: 

(A)  Summary  health  information  as 
defined  in  §  164.504(a);  or 


(B)  Information  on  whether  the 
individual  is  participating  in  the  group 
health  plan,  or  is  enrolled  in  or  has 
disenroUed  from  a  health  insurance 
issuer  or  HMO  offered  by  the  plan. 

(2)  A  group  health  plan  described  in 
paragraph  (k)(l)  of  this  section  is  subject 
to  the  standard  and  implementation 
specification  in  paragraph  (j)  of  this 
section  only  with  respect  to  plan 
documents  amended  in  accordance  with 
§  164  .504(n 

§  164.532     Transition  provisions. 

(a)  Standard:  Effect  of  prior  consents 
and  authorizations  Notwithstanding 
other  sections  of  this  subpart,  a  covered 
entitv  mav  continue  to  use  or  disclose 
pr()tec:ted  health  information  pursuant 
to  a  consent,  authorization,  or  other 
express  legal  permission  obtained  from 
an  indi\  idual  permitting  the  use  or 
disclosure  of  protected  health 
information  that  does  not  comply  with 
4}4?  164. .506  or  164.508  of  this  subpart 

(  unsistent  with  paragraph  (b)  of  this 
section. 

(b)  Implementation  specification: 
Requirements  tor  retaining  effectiveness 
at  prior  consents  and  authorizations 
Notwithstanding  other  sections  of  this 
subpart,  the  following  provisions  applv 
to  use  or  disclosure  by  a  covered  entity 
of  protected  health  information 
pursuant  to  a  consent,  authorization,  or 
other  express  legal  permission  obtained 
from  an  individual  permitting  the  use  or 
disclosure  of  protected  health 
inf(]rniation.  if  the  consent, 
authorization,  or  other  express  legal 
permission  was  obtained  from  an 
individual  before  the  applicable 
compliance  date  of  this  subpart  and 
does  not  complv  with  §§  164.506  or 
164.508  of  this  subpart. 

(1)  If  the  consent,  authorization,  or 
other  express  legal  permission  obtained 
from  an  individual  permits  a  use  or 
disclosure  for  purposes  of  carrying  out 
treatment,  pavment.  or  health  care 
operations,  the  covered  entitv  mav,  with 
respect  to  protected  health  information 
that  it  created  or  received  before  the 
applicable  compliance  date  of  this 
subpart  and  to  which  the  consent, 
authorization,  or  other  express  legal 
permission  obtained  from  an  individual 
applies,  use  or  disclose  such 
information  for  purposes  of  carrying  out 
treatment,  payment,  or  health  care 
operations,  provided  that: 

(i)  The  covered  entity  does  not  make 
any  use  or  disclosure  that  is  expressly 
excluded  from  the  a  consent, 
authorization,  or  other  express  legal 
permission  obtained  from  an  individual; 
and 

(li)  The  c:overed  entity  complies  with 
all  limitations  placed  by  the  consent, 


authorization,  or  other  express  legal 
permission  obtained  from  an  individual. 

(2)  If  the  consent,  authorization,  or 
other  express  legal  permission  obtained 
from  an  individual  specifically  permits 
a  use  or  disclosure  for  a  purpose  other 
than  to  carry  out  treatment,  payment,  or 
health  care  operations,  the  covered 
entity  may.  with  respect  to  protected 
health  information  that  it  created  or 
received  before  the  applicable 
compliance  date  of  this  subpart  and  to 
which  the  consent,  authorization,  or 
other  express  legal  permission  obtained 
from  an  individual  applies,  make  such 
use  or  disclosure,  provided  that: 

(i)  The  covered  entity  does  not  make 
any  use  or  disclosure  that  is  expressly 
excluded  from  the  consent, 
authorization,  or  other  express  legal 
permission  obtained  from  an  individual; 
and 

(ii)  The  covered  entity  complies  with 
all  limitations  placed  by  the  consent, 
authorization,  or  other  express  legal 
permission  obtained  from  an  individual. 

(3)  In  the  case  of  a  consent, 
authorization,  or  other  express  legal 
permission  obtained  from  an  individual 
that  identifies  a  specific  research  project 
that  includes  treatment  of  individuals: 

(i)  If  the  consent,  authorization,  or 
other  express  legal  permission  obtained 
from  an  individual  specifically  permits 
a  use  or  disclosure  for  purposes  of  the 
project,  the  covered  entity  may,  with 
respect  to  protected  health  information 
that  it  created  or  received  either  before 
or  after  the  applicable  compliance  date 
of  this  subpart  and  to  which  the  consent 
or  authorization  applies,  make  such  use 
or  disclosure  for  purposes  of  that 
project,  provided  that  the  covered  entity 
complies  with  all  limitations  placed  by 
the  consent,  authorization,  or  other 
express  legal  permission  obtained  from 
an  individual. 

(ii)  If  the  consent,  authorization,  or 
other  express  legal  permission  obtained 
from  an  individual  is  a  general  consent 
to  participate  in  the  project,  and  a 
covered  entity  is  conducting  or 
participating  in  the  research,  such 
covered  entity  may,  with  respect  to 
protected  health  information  that  it 
created  or  received  as  part  of  the  project 
before  or  after  the  applicable 
compliance  date  of  this  subpart,  make  a 
use  or  disclosure  for  purposes  of  that 
project,  provided  that  the  covered  entity 
complies  with  all  limitations  placed  by 
the  consent,  authorization,  or  other 
express  legal  permission  obtained  from 
an  individual. 

(4)  If,  after  the  applicable  compliance 
date  of  this  subpart,  a  covered  entity 
agrees  to  a  restriction  requested  by  an 
individual  under  §  164.522(a),  a 
subsequent  use  or  disclosure  of 
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protected  health  information  that  is 
subject  to  the  restriction  based  on  a 
consent,  authorization,  or  other  express 
legal  permission  obtained  from  an 
individual  as  given  effect  by  paragraph 
(b)  of  this  section,  must  comply  with 
such  restriction. 


§  164.534    Compliance  dates  for  Initial 
implementation  of  the  privacy  standards. 

(a)  Health  care  providers.  A  covered 
health  care  provider  must  comply  with 
the  applicable  requirements  of  this 
subpart  no  later  than  February  26,  2003. 

(b)  Health  plans.  A  health  plan  must 
comply  with  the  applicable 
requirements  of  this  subpart  no  later 
than  the  following  date,  as  applicable: 


(1)  Health  plans  other  than  small 
health  plans— February  26,  2003. 

(2)  Small  health  plans — Februar\'  26. 
2004. 

(c)  Health  care  clearinghouses  A 
health  care  clearinghouse  must  complv 
with  the  applicable  requirements  of  this 
subpart  no  later  than  February  26.  2003 
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Milk  in  the  Northeast  and  Other 
Marketing  Areas;  interim  Amendment 
of  Orders 


7  CFR  part 

Marketing  area 

AO  Nos 

1001  

Northeast  

AO-14- 
A69 

1005 

Appaiacnian 

AO-388- 
A11 

1006 

Florida       

AO-356- 
A34 

1007 

Southeast 

Aa-366- 
A40 

1030 

Upper  Midwest      . 

AO-361- 
A34 

1032 

Central     

AO-313- 
A43 

1033 

Mideast   

AO-166- 

A67 

1124  

Pacific  Northwest 

AO-36&- 

A27 

1126 

Southwest  

AO-231- 
A65 

1131  

Arizona-Las  Vegas 

AO-271- 

A35 

1135 

Western     

AO-380- 

A17 

AGENCY:  Agricultural  Marketing  Service, 
USDA 

ACTION:  Interim  amendment  of  rules. 


SUMMARY:  This  interim  rule  amends,  on 

an  emergf'ncy  basis,  the  Class  III  nnd 
Class  rV'  pricing  formulas  used  in 
Federal  milk  orders,  effective  for  milk 
marketed  on  or  after  Ianuar\'  1.  2001 
The  rule  thereby  conforms  to  the 
requirements  of  the  Consolidated 
.Appropriations  .Act.  2000.  which 
mandated  reconsideration  of  the  Class 

III  and  Class  I\'  pricing  formulas 
included  in  the  final  rule  for  the 
consolidation  and  reform  of  Federal 
milk  orders,  with  amendments  to  be 
effective  [anuary  1.  2001 

This  rule  reduces  the  cheese  make 
allowance  used  in  the  Class  III 
component  price  calculations,  increases 
the  make  allowances  used  in  the  Class 

IV  component  price  calculations, 
provides  for  separate  Class  III  and  Class 
IV  butterfat  prices,  and  removes  the 
butterfat  adjustment  factor  from  the 
protein  price  formula. 

More  than  the  required  number  of 
producers  in  each  of  the  aforesaid 
marketing  areas  have  approved  the 
issuance  of  the  interim  amendments. 
EFFECTIVE  DATE:  Ianuar\'  1,  2001 


FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner.  Marketing 
Specialist.  USDA/AMS/Dairy  Programs. 
Order  Formulation  Branch.  Room  2971. 
South  Building.  P.  t).  Box  96456, 
Washington.  DC  20090-6456.  (202)  720- 
2357.  e-mail  address 
(  onnie.brenner^usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  rule  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  emd. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12988, 
Civil  lustice  Reform.  This  rule  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  the  rule. 

The  .Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
li.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court   L'nder  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  .Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  (iourt  of  the  United  States  in 
anv  district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equitv  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  dale 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory-  Flexibility  Act  (5 
U.S.C.  601  et  seq).  the  Agricultural 
Marketing  Service  (AMS)  considered  the 
economic  impac:t  of  the  changes  to  the 
Federal  milk  marketing  order  program 
implemented  bv  this  interim  final  rule 
on  small  entities  and  prepared  a 
regulatorv  flexibility  analysis  that  was 
included  in  the  tentative  decision  (65 
FR  76832).  The  analysis  indicates  that 
the  Department  minimized  the 
significant  economic  impacts  of  the 
regulations  on  small  entities  to  the 
fullest  extent  reasonably  possible  while 
adhering  to  the  stated  objectives.  The 
Department  reviewed  the  regulatorv  and 
financial  burdens  resulting  from  the 
regulations  and  determined,  to  the 


fullest  extent  possible,  the  impact  on 
small  businesses'  abilities  to  compete  in 
the  market  place.  The  Department 
reviewed  the  regulations  from  both  the 
small  producer  and  small  processor 
perspectives,  attempting  to  maintain  a 
balance  between  these  competing 
interests.  Neither  small  producers  nor 
small  handlers  should  experience  any 
particular  disadvantage  as  a  result  of  the 
interim  amendments. 

No  additional  information  collection 
or  reporting  requirements  will  be 
necessitated  by  the  amendments. 

An  analysis  of  the  economic  effects  of 
the  alternatives  selected  was  done  and 
summarized  in  the  tentative  final 
decision.  A  complete  economic  analysis 
is  available  upon  request  from  Howard 
McDowell.  Senior  Economist,  USDA/ 
AMS/Dairy  Programs,  Office  of  the 
Chief  Economist,  Room  2753,  South 
Building.  L'.S.  Department  of 
Agriculture.  Washington,  DC  20250, 
(202)  720-7091.  e-mail  address 
howard.mcdowell@usda.gov 

Civil  Rights  Impact  Statement 

Pursuant  to  Departmental  Regulation 
(DR)  4300—4,  a  comprehensive  Civil 
Rights  Impact  Analysis  (CRIA)  was 
conducted  and  published  with  the  final 
decision  on  Federal  milk  order 
consolidation  and  reform.  The 
conclusion  of  that  analysis  disclosed  no 
potential  for  affecting  dairy  farmers  in 
protected  groups  differently  than  the 
general  population  of  dair\'  farmers. 
This  issue  was  reconsidered  in  the 
tentative  decision  (65  FR  76832)  with 
regard  to  the  interim  amendments,  and 
the  conclusion  has  not  changed. 

Copies  of  the  Civil  Rights  Impact 
Analysis  done  for  the  final  decision  on 
Federal  milk  order  consolidation  and 
reform  can  be  obtained  from  AMS  Dairv 
Programs  at  (202)  720-^392;  any  Milk  " 
Market  Administrator  office;  or  via  the 
Internet  at:  www.ams.usda.gov/dairy/ 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  April  6. 
2000:  published  April  14,  2000  (65  FR 
20094). 

Tentative  Final  Decision:  Issued 
November  29,  2000;  published 
December  7,  2000  (65  FR  76832). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  aforesaid 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

The  following  findings  and 
determinations  are  hereby  made  with 
respect  to  each  of  the  aforesaid  orders: 
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(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procediu-e 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 
milk  in  the  Northeast  and  other 
marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof  it  is  found  that: 

(1)  The  said  orders,  as  hereby 
amended  on  an  interim  basis,  and  all  of 
the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  sectidn  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specified  in  the  orders, 
as  hereby  amended,  are  such  prices  as 
will  reflect  the  aforesaid  factors,  insure 
a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(3)  The  said  orders,  as  hereby 
amended  on  an  interim  basis,  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  are  applicable  only  to 
persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

(b)  Additional  Findings.  It  is 
necessary  in  the  public  interest  to  make 
these  interim  amendments  to  the 
Northeast  and  other  orders  effective 
January  1,  2001,  to  meet  the 
requirements  of  the  Consolidated 
Appropriations  Act,  2000  (P.L.  106-113, 
115  Stat.  1501).  Any  delay  beyond  that 
date  would  tend  to  disrupt  the  orderly 
marketing  of  milk  in  the  aforesaid 
marketing  areas. 

The  interim  amendments  to  these 
orders  are  known  to  handlers.  The 
tentative  final  decision  containing  the 
proposed  amendments  to  these  orders 
was  issued  on  November  29,  2000. 

The  changes  that  result  from  these 
interim  amendments  will  not  require 
extensive  preparation  or  substantial 
alteration  in  tbe  method  of  operation  for 
handlers.  In  view  of  the  foregoing,  it  is 
hereby  found  and  determined  that  good 
cause  exists  for  making  these  order 
amendments  effective  January  1,  2001.  It 
would  be  contrary  to  the  public  interest 
to  delay  the  effective  date  of  these 


amendments  for  30  days  after  their 
publication  in  the  Federal  Register. 
(Sec.  553(d),  Administrative  Procedure 
Act,  5  U.S.C.  551-559.) 

(c)  Determinations.  It  is  hereby 
determined  that; 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  specified 
marketing  areas,  to  sign  proposed 
marketing  agreements,  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act; 

(2)  The  issuance  of  this  interim  order 
amending  the  Northeast  and  other 
orders  is  the  only  practical  means 
pursuant  to  the  declared  policy  of  the 
Act  of  advancing  the  interests  of 
producers  as  defined  in  the  orders  as 
hereby  amended; 

(3)  The  issuance  of  the  interim  order 
amending  the  Northeast  and  other 
orders  is  favored  by  at  least  two-thirds 
of  the  producers  who  were  engaged  in 
the  production  of  milk  for  sale  in  the 
respective  marketing  areas. 

List  of  Subjects  in  7  CFR  Parts  1000, 
1001,  1005,  1006, 1007, 1030, 1032, 
1033, 1124, 1126, 1131, and  1135 

Milk  marketing  orders. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Northeast  and 
other  marketing  areas  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  orders, 
as  amended,  and  as  hereby  further 
amended  on  an  interim  basis,  as 
follows: 

The  authority  citation  for  7  CFR  Parts 
1000, 1001. 1005. 1006. 1007. 1030. 
1032.  1033, 1124, 1126. 1131. and  1135 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674.  7253.  P.L 
106-113.  115  Stat.  1501. 

PART  1000— GENERAL  PROVISIONS 
OF  FEDERAL  MILK  MARKETING 
ORDERS 

1.  Section  1000.40  is  amended  by 
removing  and  reser\'ing  paragraph 
(c)(l)(ii)  and  revising  paragraph  (d)(l)(i) 
to  read  as  follows: 

§  1000.40    Classes  of  utilization. 

***** 

(c)  *   *   * 
(D*  *  * 

(ii)  [Reserved] 

***** 

(d)  *   *  * 
(D*   *   * 


(i)  Butter,  plastic  cream,  anhydrous 
milkfat.  and  butteroil;  and 

***** 

2.  Section  1000.50  is  amended  by 
revising  the  last  sentence  of  the 
introductorv  text  and  paragraphs  (a),  (b). 
(L).(g).(h).(j).{l),(m).(n),(o),(p)(l). 
and  (q)(3)  and  adding  paragraph  (q)(4)  to 
read  as  follows: 

§  1000.50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 

*   *   *  The  price  described  in 
paragraph  (d)  of  this  section  shall  be 
derived  from  the  Class  II  skim  milk 
price  announced  on  or  before  the  23rd 
day  of  the  month  preceding  the  month 
to  which  it  applies  and  the  Class  IV 
butterfat  price  announced  on  or  before 
the  5th  day  of  the  month  following  the 
month  to  which  it  applies. 

(a)  Class  I  price.  The  Class  I  price  per 
hundredweight  shall  be  the  adjusted 
Class  I  differential  specified  in  §  1000.52 
plus  the  higher  of  the  advanced  Class  III 
or  advanced  Class  FV  prices  calculated 
in  paragraph  (q)(4)  of  this  section. 

(b)  Class  I  skim  milk  price.  The  Class 

I  skim  milk  price  per  hundredweight 
shall  be  the  adjusted  Class  I  differential 
specified  in  §  1000.52  plus  the  advanced 
Class  III  or  advanced  Class  IV  skim  milk 
price  used  in  the  calculation  of  the 
higher  of  the  advanced  Class  III  or 
advanced  Class  IV  prices  calculated  in 
paragraph  (q)(4)  of  this  section. 

(c)  Class  I  butterfat  price.  The  Class  I 
butterfat  price  per  pound  shall  be  the 
adjusted  Class  I  differential  specified  in 
§  1000.52  divided  by  100.  plus  the 
advanced  Class  III  or  advanced  Class  IV 
butterfat  price  used  in  the  calculation  of 
the  higher  of  the  advanced  Class  III  or 
advanced  Class  IV  prices  calculated  in 
paragraph  (q)(4)  of  this  section. 
***** 

(g)  Class  II  butterfat  price.  The  Class 

II  butterfat  price  per  pound  shall  be  the 
Class  IV  butterfat  price  plus  S.007. 

(h)  C/as.s  III  price.  The  Class  III  price 
per  hundredweight,  rounded  to  the 
nearest  cent,  shall  be  .965  times  the 
Class  III  skim  milk  price  plus  3.5  times 
the  Class  III  butterfat  price. 
***** 

(j)  Class  IV  price  The  Class  I\'  price 
per  hundredweight,  rounded  to  the 
nearest  cent,  shall  be  .965  times  the 
Class  IV  skim  milk  price  plus  3.5  times 
the  Class  IV  butterfat  price. 
***** 

(1)  Class  III  and  Class  IV  butterfat 
prices.  (1)  The  Class  III  butterfat  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  computed  as 
follows: 

(i)  Compute  a  weighted  average  of  the 
following  prices: 
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(A)  The  U.S.  average  NASS  survey 
price  for  40-lb.  block  cheese  reported  by 
the  Department  for  the  month;  and 

(B)  The  U.S.  average  NASS  survey 
price  for  500-pound  barrel  cheddar 
cheese  {38  percent  moisture)  reported 
by  the  Department  for  the  month  plus  3 
cents; 

(ii)  Subtract  16.5  cents  from  the  price 
computed  pursuant  to  paragraph  (l)(l)(i) 
of  this  section  and  raultiplv  the  result 
by  1.582; 

{2}  The  Class  A'  butterfat  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  U.S. 
average  NASS  AA  butter  survey  price 
reported  by  the  Department  for  the 
month  less  11.5  cents,  with  the  result 
divided  by  0.82. 

(m)  Nonfat  solids  price.  The  nonfat 
solids  price  per  pound,  rounded  to  the 
nearest  one-hundredth  cent,  shall  be  the 
U.S.  average  NASS  nonfat  dry  milk 
survey  price  reported  by  the  Department 
for  the  month  less  14  cents. 

(n)  Protein  price  The  protein  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  computed  by 
subtracting  16.5  cents  from  the  price 
computed  pursuant  to  paragraph  (l)(l)(i) 
of  this  section  and  multiplying  the 
resuh  by  1.405: 

(0)  Other  solids  price  The  other  solids 
price  per  pound,  rounded  to  the  nearest 
one-hundredth  cent,  shall  be  the  U.S. 
average  NASS  dr\-  whey  survev  price 
reported  by  the  Department  for  the 
month  minus  14  cents,  with  the  result 
divided  by  0.968.  The  other  solids  price 
shall  not  be  less  than  zero. 

(p)*   *   * 

(1)  Multiply  .0005  by  the  weighted 
average  price  computed  pursuant  to 
paragraph  (l)(l){i)  of  this  section  and 
round  to  the  5th  decimal  place; 

*        «         •         *         • 

(q)  *    *    * 

(3)  Calculate  the  advanced  Class  III 
and  advanced  Class  IV  butterfat  prices 
as  follows: 

(i)  The  advanced  Class  III  butterfat 
price  shall  be  calculated  by  subtracting 
16.5  cents  per  pound  from  a  weighted 
average  of  the  2  most  recent  U.S. 
average  NASS  survey  prices  for  40-lb 
block  cheese  and  for  500-pound  barrel 
cheddar  cheese  (at  38  percent  moisture) 
plus  3  cents  announced  before  the  24th 
day  of  the  month,  with  the  result 
multiplied  by  1.582: 

(ii)  The  advanced  Class  IV  butterfat 
price  shall  be  calculated  by  subtracting 
11.5  cents  from  a  weighted  average  of 
the  2  most  recent  U.S.  average  NASS 
AA  butter  survey  prices  announced 
before  the  24th  day  of  the  month,  with 
the  result  divided  bv  0.82. 

(4)  Calculate  the  advanced  Class  III 
and  advanced  Class  IV  prices  as  follows: 


(i)  The  advanced  Class  III  price  shall 
be  the  sum  of  the  value  calculated 
pursuant  to  paragraph  {q)(l)  of  this 
section  multiplied  by  .965  plus  the 
value  calculated  pursuant  to  paragraph 
(q)(3)(i)  of  this  section  multiplied  by  3.5, 
rounded  to  the  nearest  cent. 

(ii)  The  advanced  Class  IV  price  shall 
be  the  sum  of  the  value  calculated 
pursuant  to  paragraph  (q)(2)  of  this 
section  multiplied  by  965  plus  the 
value  calculated  pursuant  to  paragraph 
(q)(3)(ii)  of  this  section  multiplied  by 
3  5,  rounded  to  the  nearest  cent. 

PART  1001— MILK  IN  THE 
NORTHEAST  MARKETING  AREA 

1.  Section  1001.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2),  and  (h) 
to  read  as  follows: 

§  1001.60    Handler's  value  of  milk. 

*         *         *         «         • 

(c)  *    •    * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  III  bv  the  Class  III  butterfat  price. 

(d)*    •    * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  Class  IV  butterfat  price. 
***** 

(h)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  rec:eipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1001.61  is  revised  to  read 
as  follows: 

§  1001 .61     Computation  of  producer 
butterfat  price  and  producer  price 
differential. 

For  each  month,  the  market 
administrator  shall  compute  a  producer 
butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 
hundredweight  for  producer  milk 


receipts.  The  report  of  any  handler  who 
has  not  made  payments  required 
pursuant  to  §  1001.71  for  the  preceding 
month  shall  not  be  included  in  the 
computation  of  these  prices,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000. 44fb)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1001.60(h)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  Producer  price  differential.  (1) 
Combine  into  one  total  the  values 
computed  pursuant  to  §  1001.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1001.30; 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multiplying  the  total  pounds  of 
protein,  other  solids,  and  butterfat 
contciined  in  each  heuidler's  producer 
milk  for  which  an  obligation  was 
computed  pursuant  to  §  1001.60(a) 
through  (g)  and  §  1001.60(1)  by  the 
protein  price,  other  solids  price,  and 
producer  butterfat  price,  respectively; 

(ii)  By  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfat  for 
which  a  value  is  computed  pursuant  to 
§  1001.60(h)  by  the  Class  III  skim  milk 
price  and  the  producer  butterfat  price, 
respectively; 

(3)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1001.75: 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(5)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 


Federal  Register /Vol.  65,  No.  250  /  Thursday,  December  28,  2000 /Rules  and  Regulations        82835 


(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredvyeight  for 
which  a  value  is  computed  pursuant  to 
§  1001.60(h);  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  result  shall  be 
known  as  the  producer  price  differential 
for  the  month. 

3.  Section  1001.62  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

§  1 001 .62    Announcement  of  producer 
prices. 

***** 

(e)  The  producer  butterfat  price; 

***** 

(g)  The  statistical  uniform  price 
computed  by  adding  the  following 
values: 

(1)  The  Class  III  skim  milk  price 
computed  in  §  1000.50(1)  multiplied  by 
.965; 

(2)  The  producer  butterfat  price 
computed  in  §  1001.61(a)  multiplied  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1001.61(b). 

4.  Section  1001.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (3)  to  read 
as  follows: 

§  1 001 .71    Payments  to  the  producer- 
aetttement  fund. 

***** 

(b)  *  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively;  and 

(3)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
pounds  of  skim  milk,  and  the  pounds  of 
butterfat  for  which  a  value  was 
computed  pursuant  to  §  1001.60(h)  by 
the  producer  price  differential,  the  Class 
III  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
piu-suant  to  §  1001.75  applicable  at  the 
location  of  the  plant  from  which 
received. 

5.  Section  1001,73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b)(3)(vi)  to  read  as  follows: 

§  1 001 .73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  *   *  * 

(2)*   *   * 

(ii)  Midtiply  the  poimds  of  butterfat 
received  by  the  producer  butterfat  price 
for  the  month; 
***** 

(b)*  *  * 


(3)*    *    * 

(vi)  Multiply  the  pounds  of  butterfat 
in  Class  III  and  Class  IV  milk  by  the 
respective  butterfat  prices  for  the 
month; 


PART  1005— MILK  IN  THE 
APPALACHIAN  MARKETING  AREA 

1.  Section  1005.60  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1 005.60    Handler's  value  of  milk. 

***** 

(e)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
imder  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1005.61  is  amended  by 
revising  paragraphs  (a)  and  (b)(4)  to  read 
as  follows: 

§  1 005.61    Computation  of  uniform  prices. 

***** 

(a)  Uniform  butterfat  price.  The 
uniform  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1005.60(e)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000,44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  cuid 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
simi  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

QjJ*     *     * 


(4)  Subtract  the  value  of  the  total 
pounds  of  butterfat  for  all  handlers.  The 
butterfat  value  shall  be  computed  by 
multiplying  the  sum  of  the  pounds  of 
butterfat  in  producer  milk  and  other 
source  milk  used  to  calculate  the  values 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  by  the  butterfat  price  computed 
in  paragraph  (a)  of  this  section; 


PART  1006— MILK  IN  THE  FLORIDA 
MARKETING  AREA 

1.  Section  1006.60  is  amended  by 
revising  paragraph  (e)  to  read  as  follows- 

§  1 006.60    Handlers  value  of  milk. 

***** 

(e)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b). 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
imder  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
pa^Tnent  obligation  under  any  order; 
and 
***** 

2.  Section  1006.61  is  amended  by 
revising  paragraphs  (a)  and  (b)(4)  to  read 
as  follows: 

§  1006.61     Computation  of  uniform  prices. 

***** 

(a)  Uniform  butterfat  price.  The 
uniform  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1006.60(e)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
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producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  •   *   * 

(4)  Subtract  the  value  of  the  total 
pounds  of  butterfat  for  all  handlers.  The 
butterfat  value  shall  be  computed  by 
multiplying  the  sum  of  the  pounds  of 
butterfat  in  producer  milk  and  other 
source  milk  used  to  calculate  the  values 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  by  the  butterfat  price  computed 
in  paragraph  (a)  of  this  section; 


PART  1007— MILK  IN  THE  SOUTHEAST 
MARKETING  AREA 

1   Section  1007.60  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1 007.60    Handler's  value  of  milk. 

V  «  •  *  * 

(e)  Multiplv  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supplv  plants  from  which  an  equivalent 
volume  was  received  bv  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000  44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  4)  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order: 
and 
*        «         *         *         * 

2.  Section  1007.61  is  amended  bv 
revising  paragraphs  (a)  and  (b)(4)  to  reaii 
as  follows: 

§  1007.61     Computation  of  uniform  prices. 

***** 

(a)  Uniform  butterfat  price  The 
uniform  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  bv 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  bv 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  ^  1007.60(e)  for  other 
source  milk  allocated  to  Class  1  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 


§  1000.44(a)(3)(i)  and  <?  1000.44(a)(8)  by 
the  Class  1  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)('2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2j  of  this 
section. 

(b)  *    •    * 

(4)  Subtract  the  value  of  the  total 
pounds  of  butterfat  for  all  handlers.  The 
butterfat  value  shall  be  computed  by 
multiplving  the  sum  of  the  pounds  of 
butterfat  in  producer  milk  and  other 
source  milk  used  to  calculate  the  values 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  bv  the  butterfat  price  computed 
in  paragraph  (a)  of  this  section; 


PART  1030— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  Section  1030.60  is  amended  by 
revising  paragraphs  (c)(3).  (d)(2).  and 
to  read  as  follows: 

§  1 030.60    Handler's  value  of  milk. 


(c)  *    *    * 

(3)  Add  an  amount  obtained  bv 
multiplying  the  pounds  of  butterfat  in 
Class  III  by  the  Class  III  butterfat  price. 

(2)  Add  an  amount  obtained  bv 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  Class  IV  butterfat  price. 

(i)  Multiply  the  Class  I  skim  milk  and 
C^Iass  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supplv  plants  from  which  an  equivalent 
volume  was  received  bv  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
^  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  ^  1000.44(a)(8)  and  the 
corresponding  step  of  <j  1000.44(b). 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 


2.  Section  1030.61  is  revised  to  read 
as  follows: 


§  1 030.61     Computation  of  producer 
butterfat  price  and  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 
hundredweight  for  producer  milk 
receipts.  The  report  of  any  handler  who 
has  not  made  payments  required 
pursuant  to  §  1030.71  for  the  preceding 
month  shall  not  be  included  in  the 
computation  of  these  prices,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  bv 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1030.60(1)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  {a)(l)  and  (a)(2)  of  tKis 
section. 

(b)  Producer  price  differential.  (1) 
Combine  into  one  total  the  values 
computed  pursuant  to  §  1030.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1030.30; 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multiplying  the  total  pounds  of 
protein,  other  solids,  and  butterfat 
contained  in  each  handler's  producer 
milk  for  which  an  obligation  was 
computed  pursuant  to  §  1030.60(a) 
through  (h)  and  §  1030.60(j)  by  the 
protein  price,  other  solids  price,  and 
producer  butterfat  price,  respectively, 
and  the  total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1030.30(a)(1) 
and  (c)(1): 

(ii)  By  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfat  for 
which  a  value  is  computed  pursuant  to 
§  1030.60(1)  by  the  Class  III  skim  milk 
price  and  the  producer  butterfat  price, 
respectively; 
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(3)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1030.75; 

(4)  Add  an  amoimt  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(5)  Divide  the  resulting  amoimt  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  himdredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1030.60(i):  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  result  shall  be 
known  as  the  producer  price  differential 
for  the  month. 

3.  Section  1030.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§  1 030.62    Announcement  of  producer 
prices. 

***** 

(e)  The  producer  butterfat  price; 

***** 

(h)  The  statistical  vmiform  price 
computed  by  adding  the  following 
values: 

(1)  The  Class  III  skim  milk  price 
computed  in  §  1000.50(1)  multiplied  by 
.965; 

(2)  The  producer  butterfat  price 
computed  in  §  1030.61(a)  multiplied  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1030.61(b). 

4.  Section  1030.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(4)  to 
read  as  follows: 

§  1 030.71     Payments  to  the  producer- 
settlement  fund. 

***** 

(b)  *  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively; 
***** 

(4)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
pounds  of  skim  milk,  and  the  poimds  of 
butterfat  for  which  a  value  was 
computed  pursuant  to  §  1030.60(1)  by 
the  producer  price  differential,  the  Class 
III  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  §  1030.75  applicable  at  the 
location  of  the  plant  from  which 
received. 


5.  Section  1030.73  is  amended  by 
revising  paragraphs  (a)(2){ii),  (c)(2)(v), 
and  (c)(3)(ii)  to  read  as  follows: 

§  1 030.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  *  *  * 

(2)  *   *   * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 
***** 

(c)  *   *   * 

(2)  *    *    * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  FV  milk  by  the  respective 
butterfat  prices  for  the  month; 
***** 

(3)  *    *    * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 

PART  1032— MILK  IN  THE  CENTRAL 
MARKETING  AREA 

1.  Section  1032.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2),  and  (i) 
to  read  as  follows: 

§  1032.60    Handler's  value  of  milk. 

***** 

(c)*   *  * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  III  bv  the  Class  III  butterfat  price. 

(d)  *   *  '* 

(2)  Add  an  amount  obtained  by 
multiplying  the  poimds  of  butterfat  in 
Class  rv  by  the  Class  IV  butterfat  price. 
***** 

(i)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and?  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000,44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1032.61  is  revised  to  read 
as  follows: 


§  1 032.61     Computation  of  producer 
butterfat  price  and  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 
hundredweight  for  producer  milk 
receipts.  The  report  of  any  handler  who 
has  not  made  payments  required 
pursuant  to  §  1032.71  for  the  preceding 
month  shall  not  be  included  in  the 
computation  of  these  prices,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  pound, 
rounded  to  the  neai'est  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000. 44fb)  by 
the  respective  class  butterfat  prices: 

(2)  Adding  the  butterfat  value 
calculated  in  §  1032.60(1)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  Producer  price  differential.  (1) 
Combine  into  one  total  the  values 
computed  pursuant  to  §  1032.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1032.30; 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multiplying  the  total  pounds  of 
protein,  other  solids,  and  butterfat 
contained  in  each  handler's  producer 
milk  for  which  an  obligation  was 
computed  pursuant  to  §  1032.60(a) 
through  (h)  and  §  1032.60(j)  by  the 
protein  price,  other  solids  price,  and 
producer  butterfat  price,  respectively, 
and  the  total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1032.30(a)(1) 
and  (c)(1); 

(ii)  By  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfat  for 
which  a  value  is  computed  pursuant  to 
§  1032.60(1)  by  the  Class  III  skim  milk 
price  and  the  producer  butterfat  price, 
respectively; 
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(3)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 

«?  1032.75; 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  oi  the  unobligated  balam  e 
in  the  producer-settlement  fund: 

(3)  Divide  the  resulting  amount  bv  thr 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§1032.60(i):  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  result  shall  be 
known  as  the  producer  price  differential 
for  the  month. 

3.  Section  1032.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§  1 032.62    Announcement  of  producer 
prices. 

*         *         •         «         • 

(e)  The  producer  butterfat  price; 

***** 

(h)  The  statistK:al  uniform  price 
computed  bv  adding  the  following 
values: 

(1)  The  Class  III  skim  milk  price 
computed  in  4;  1000  50(i)  multiplied  by 

965: 

(2)  The  producer  butterfat  price 
computed  in  <5 1032.61(a)  multiplied  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1032.61(b) 

4.  Section  1032.71  is  amended  bv 
revising  paragraphs  (b)(2)  and  (4)  to  read 
as  follows: 

§  1032.71     Payments  to  the  producer- 
settlement  fund. 

*  «  «  *  w 

(bl  •   •    * 

(2)  .An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  bv  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively; 
***** 

(4)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
pounds  of  skim  milk,  and  the  pounds  of 
butterfat  for  which  a  value  was 
computed  pursuant  to  §  1032.60(1)  by 
the  producer  price  differential,  the  Class 
III  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  ^  1032.75  applicable  at  the 
location  of  the  plant  from  which 
received. 


5.  Section  1032  73  is  amended  by 
revising  paragraphs  (a){2){ii).  (c)(2)(v), 
and  (c)(3)(ii)  to  read  as  follows: 

§  1032.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  '    *    * 

(2)  •    •    * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month: 


(2)*    •    * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  I\'  milk  by  the  respective 
butterfat  prices  for  the  month; 

***** 

(3)  •    *    * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 

the  month: 


PART  1033— MILK  IN  THE  MIDEAST 
MARKETING  AREA 

1   Section  1033.60  is  amended  by 
revising  paragraphs  ((■)(3).  (d)(2).  and  (i) 
to  read  as  follows: 

§1033.60    Handler's  value  of  milk. 

***** 

(c)  *    *    ' 

(3)  Add  an  amount  obtained  by 
multiplving  the  pounds  of  butterfat  in 
Class  III  bv  the  Class  III  butterfat  price. 

(d)*    •    * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  bv  the  (.lass  IV  butterfat  price. 

*  ft  *  ft  « 

(i)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
suppiv  plants  from  which  an  equivalent 
volume  was  received  bv  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  t,  1000.44(a)(8)  and  the 
corresponding  step  of*?  1000.44(b), 
excluding  sut:h  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  bv  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1033.61  is  revised  to  read 
as  follows: 


§  1 033.61     Computation  of  producer 
butterfat  price  and  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 
hundredweight  for  producer  milk 
receipts.  The  report  of  any  handler  who 
has  not  made  payments  required 
pursuant  to  §  1033.71  for  the  preceding 
month  shall  not  be  included  in  the 
computation  of  these  prices,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1033. 60(i)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

I?  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000,44(a){8)  by 

the  Class  I  price:  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  Producer  price  differential.  (1) 
Combine  into  one  total  the  values 
computed  pursuant  to  §  1033.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §1033.30; 

(2)  Subtract  the  total  of  the  values 
obtained; 

(i)  By  multiplying  the  total  pounds  of 
protein,  other  solids,  and  butterfat 
contained  in  each  handler's  producer 
milk  for  which  an  obligation  was 
computed  pursuant  to  §  1033.60(a) 
through  (h)  and  §  1033. 60(j)  by  the 
protein  price,  other  solids  price,  and 
producer  butterfat  price,  respectively, 
and  the  total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1033.30(a)(1) 
and  (c)(1); 

(ii)  By  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfat  for 
which  a  value  is  computed  pursuant  to 
§  1033.60(1)  by  the  Class  III  skim  milk 
price  and  the  producer  butterfat  price, 
respectively: 
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(3)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1033.75; 

(4)  Add  an  amoimt  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(5)  Divide  the  resulting  amoimt  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1033.60(1);  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  piu'suant  to  paragraph  (b)(5) 
of  this  section.  The  result  shall  be 
known  as  the  producer  price  differential 
for  the  month. 

3.  Section  1033.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§  1 033.62    Announcement  of  producer 
prices. 

***** 

(e)  The  producer  butterfat  price; 

***** 

(h)  The  statistical  uniform  price 
computed  by  adding  the  following 
values: 

(1)  The  Class  III  skim  milk  price 
computed  in  §  1000.50(1)  multiplied  by 
.965; 

(2)  The  producer  butterfat  price 
computed  in  §  1033.61(a)  multiplied  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1033, 61(b). 

4.  Section  1033.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (4)  to  read 
as  follows; 

§  1 033.71    Payments  to  the  producer- 
settlement  fund. 

***** 

(b)**  * 

(2)  An  amoimt  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively; 
***** 

(4)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
pounds  of  skim  milk,  and  the  pounds  of 
butterfat  for  which  a  value  was 
computed  pursuant  to  §  1033.60(1)  by 
the  producer  price  differential,  the  Class 
III  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  §  1033.75  applicable  at  the 
location  of  the  plant  from  which 
received. 


5.  Section  1033.73  is  amended  by 
revising  paragraphs  (a){2)(ii)  and 
(b)(3)(v)  to  read  as  follows: 

§  1033.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  *  *  * 

(2)  *  *  * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 
***** 

(b)*** 

(3)  *  *  * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  by  the  respective 
butterfat  prices  for  the  month; 


PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2),  and  (h) 
to  read  as  follows: 

§1124.60    Handler's  value  of  milk. 

***** 

(c)  *  *  * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  ni  by  the  Class  III  butterfat  price. 

(d)  *   *   * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  Class  IV  butterfat  price. 
***** 

(h)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  um-egulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1124.61  is  revised  to  read 
as  follows: 

§  1 1 24.61     Computation  of  producer 
butterfat  price  and  producer  price 
differential. 

For  each  month,  the  market 
administrator  shall  compute  a  producer 


butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 
hundredweight.  The  report  of  any 
handler  who  has  not  made  payments 
required  pursuant  to  §  1124.71  for  the 
preceding  month  shall  not  be  included 
in  these  computations,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1124.60(h)  for  other 
source  milk  allocated  to  Class  1  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000. 44fb)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  Producer  price  differential.  (1) 
Combine  into  one  total  the  values 
computed  pursuant  to  §  1124.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1124.30: 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multiplying  the  total  pounds  of 
protein,  other  solids,  and  butterfat 
contained  in  each  handlers  producer 
milk  for  which  an  obligation  was 
computed  pursuant  to  §  1124.60(a) 
through  (g)  and  §  1 124.60(i)  by  the 
protein  price,  other  solids  price,  and 
producer  butterfat  price,  respectively; 

(ii)  By  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfat  for 
which  a  value  is  computed  pursuant  to 
§  1124.60(h)  by  the  Class  111  skim  milk 
price  and  the  producer  butterfat  price, 
respectively; 

(3)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1124.75; 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund: 
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(5)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1124.60(h);  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (b)(5) 
of  this  section.  The  result  shall  be 
known  as  the  producer  pace  differential 
for  the  month. 

3.  Section  1124.62  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

§  11 24.62    Announcement  of  producer 
prices. 

***** 

(e)  The  producer  butterfat  price; 

ft         *         *         *         * 

(g)  The  statistical  uniform  price 
computed  by  adding  the  following 
values: 

(1)  The  Class  III  skim  milk  price 
computed  in  §  1000.50(1)  multiplied  bv 
.965. 

(2)  The  producer  butterfat  price 
computed  in  §  1124.61(a)  multiplied  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1124.61(b), 

4.  Section  1124  71  is  amended  by 
revising  paragraphs  (b)(2)  and  (3)  to  read 
as  follows: 

§  1 1 24.71     Payments  to  the  producer- 
settlement  fund. 

***** 

(b)  •   *    • 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively;  and 

(3)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
pounds  of  skim  milk,  and  the  pounds  of 
butterfat  for  which  a  value  was 
computed  pursuant  to  ^  1124.60(h)  by 
the  producer  price  differential,  the  Class 
III  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  ^  1124.75  applicable  at  the 
location  of  the  plant  from  which 
received, 

5.  Section  1124.73  is  amended  by 
revising  paragraphs  (a)(2)(ii),  (c)(2)(v). 
and  (c)(3)(ii)  to  read  as  follows: 

§  1 1 24.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)*   *   * 
(2)*    *    • 


(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 

***** 

(c)  •    *    * 

(2)  '    •    * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  by  the  respective 
butterfat  prices  for  the  month; 
***** 

(3)*    *    * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 


PART  1126— MILK  IN  THE 
SOUTHWEST  MARKETING  AREA 

1   Section  1 126.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2).  and  (i) 
to  read  as  follows: 

§  1 1 26.60    Handlers  value  of  milk. 


(c) 

(3) 

multi 

Class 

(d) 

(2) 

muhi 

Class 


Add  an  amount  obtained  by 
plying  the  pounds  of  butterfat  in 

III  by  the  Class  III  butterfat  price. 
*    *    * 

Add  an  amount  obtained  by 
plying  the  pounds  of  butterfat  in 

IV  by  the  Class  IV  butterfat  price. 


(i)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
c:i)ni;entrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000  43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b). 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1126.61  is  revised  to  read 
as  follows: 

§  1 1 26.61     Computation  of  producer 
butterfat  price  and  producer  price 
differential. 

For  each  month,  the  market 
administrator  shall  c;ompute  a  producer 
butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 


hundredweight.  The  report  of  any 
handler  who  has  not  made  payments 
required  pursuant  to  §  1126.71  for  the 
preceding  month  shall  not  be  included 
in  these  computations,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Producer  butterfat  price.  The 
producer  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1126.60(1)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

fb)  Producer  price  differential.  (1) 
Combine  into  one  total  the  values 
computed  pursuant  to  §  1126.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1126.30; 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multiplying  the  total  pounds  of 
protein,  other  solids,  and  butterfat 
contained  in  each  handler's  producer 
milk  for  which  an  obligation  was 
computed  pursuant  to  §  1126.60(a) 
through  (h)  and  §  1126.60(j)  by  the 
protein  price,  other  solids  price,  and 
producer  butterfat  price,  respectively, 
and  the  total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1126.30(a)(1) 
and  (c)(1); 

(ii)  By  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfat  for 
which  a  value  is  computed  pursuant  to 
§  1 1 26.60(i)  by  the  Class  III  skim  milk 
price  and  the  producer  butterfat  price, 
respectively; 

(3)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1126.75; 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 
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(5)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of 
producer  milk;  and 

(ii)  The  total  himdredweight  for 
which  a  value  is  computed  pursuant  to 
§1126.60(1);  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  piu-suant  to  paragraph  (b)(5} 
of  this  section.  The  result  shall  be 
knowrn  as  the  producer  price  differential 
for  the  month. 

3,  Section  1126.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§  1 1 26.62    Announcement  of  producer 
prices. 

***** 

(e)  The  producer  butterfat  price; 

***** 

(h)  The  statistical  imiform  price 
computed  by  adding  the  following 
values: 

(1)  The  Class  III  skim  milk  price 
computed  in  §  1000.50(i)  multiplied  by 
,965; 

(2)  The  producer  butterfat  price 
computed  in  §  1126,61(a)  multiplied  by 
3.5;  and 

(3)  The  producer  price  differential 
computed  in  §  1126,61(b). 

4,  Section  1126.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (4)  to  read 
as  follows: 

§  1 1 26.71    Payments  to  the  producer- 
settlement  furtd. 

***** 

(b)*** 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively; 
***** 

(4)  An  amoimt  obtained  by 
multiplying  the  himdredweight,  the 
pounds  of  skim  milk,  and  the  poimds  of 
butterfat  for  which  a  value  was 
computed  pursuant  to  §  1126.60(1)  by 
the  producer  price  differential,  the  Class 
III  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  §  1126.75  applicable  at  the 
location  of  the  plant  from  which 
received. 

5,  Section  1126.73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b)(3)(v)  to  read  as  follows: 

§  1 1 26.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  *  *  * 
(2)  *  *  * 


(ii)  Multiply  the  pounds  of  butterfat 
received  times  the  producer  butterfat 
price  for  the  month: 

***** 

(b)  *  *  * 

(3)  *  *  * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  by  the  respective 
butterfat  prices  for  the  month; 


PART  1131— MILK  IN  THE  ARIZONA- 
LAS  VEGAS  MARKETING  AREA 

1.  Section  1131,60  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1 1 31 .60    Handler's  value  of  millc. 

***** 

(e)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000, 44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000,44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amoimt  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1131.61  is  amended  by 
revising  paragraphs  (a)  and  (b)(4)  to  read 
as  follows: 

§  1 1 31 .61    Computation  of  uniform  prices. 

***** 

(a)  Uniform  butterfat  price.  The 
imiform  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by: 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  to 
each  class  pursuant  to  §  1000.44(b)  by 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  §  1131.60(e)  for  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  lD00.43(d)  and  the  steps  of 

§  1000.44(b)  that  correspond  to 

§  1000.44(a)(3)(i)  and  §  1000.44(a)(8)  by 

the  Class  I  price;  and 

(3)  Dividing  the  sum  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  by  the 
sum  of  the  pounds  of  butterfat  in 
producer  milk  and  other  source  milk 


used  to  calculate  the  values  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  *   *   * 

(4)  Subtract  the  value  of  the  total 
pounds  of  butterfat  for  all  handlers.  The 
butterfat  value  shall  be  computed  by 
multiplying  the  sum  of  the  pounds  of 
butterfat  in  producer  milk  and  other 
source  milk  used  to  calculate  the  values 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  by  the  butterfat  price  computed 
in  paragraph  (a)  of  this  section; 


PART  1135-^ILK  IN  THE  WESTERN 
MARKETING  AREA 

1.  Section  1135.60  is  amended  by 
revising  paragraphs  (c)(3),  (d)(2)  and  (h) 
to  read  as  follows: 

§  1 1 35.60    Handler's  value  of  milk. 

***** 

(c)*    *   * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  III  by  the  Class  III  butterfat  price. 

(d)  *   *   * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  rV  by  the  Class  IV  butterfat  price. 
***** 

(h)  Multiply  the  Class  I  skim  milk  and 
Class  I  butterfat  prices  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  by  the  pounds  of 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  step  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1135.61  is  revised  to  read 
as  follows: 

§  1 1 35.61     Computation  of  producer 
tHitterfat  price  and  producer  price 
differential. 

For  each  month,  the  market 
administrator  shall  compute  a  producer 
butterfat  price  per  pound  of  butterfat 
and  a  producer  price  differential  per 
hundredweight.  The  report  of  any 
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handler  uhu  has  not  madp  pdvmfnt'- 
rpquired  pursuant  to  ^  1 135,71  for  the 
prec:eding  month  shall  not  be  includtHl 
in  these  computations,  and  sui.h 
handler's  report  shall  not  be  ini  luded  in 
the  computation  for  siu:ceeding  month> 
until  the  handler  ha.>  made  full  pavnient 
uf  outstanding  monthly  obligations 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  butterfat 
price  and  the  producer  price  differential 
in  the  following  manner: 

(a)  Produrerhuttfiiatpncf  The 
producer  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  bv 

(1)  Multiplying  the  pounds  of 
butterfat  in  producer  milk  allocated  tn 
each  class  pursuant  to  ^  1000. 44lh)  b\ 
the  respective  class  butterfat  prices; 

(2)  Adding  the  butterfat  value 
calculated  in  *^  1135  60(h)  for  other 
source  milk  allocated  to  Class  I  pur;  ■..m! 
to  §  1000.43(d)  and  the  steps  of 

§  1000  44(b)  that  correspond  to 

s?  1000.44(a)(3|(i]  and  ^  1000  44ia!(81  h\ 

the  Class  I  price,  and 

(3)  Dividing  the  sum  of  paragraph.'- 
(aid!  and  (a)(2|  of  this  section  bv  the 
sum  of  the  pounds  of  butterfat  m 
producer  milk  and  other  source  milk 
used  to  calculate  the  values  in 
paragraphs  (a)l  1 )  and  (al(2)  of  this 
section 

(b)  Producer  price  (litferentia!  1 1 ) 
Combine  into  one  total  the  values 
computed  pursuant  to  *»  1135.60  for  all 
handlers  required  to  file  reports 
prescribed  m  «*  1135  30, 

(2)  Subtract  the  total  of  the  values 
obtained: 

(i)  By  multipKing  the  total  pounds  ot 
protein,  other  solids,  and  butterfat 
contained  in  each  handler's  produc  er 
milk  for  which  an  obligation  was 
computed  pursuant  to  s^  1135  6U(a) 
through  (g)  and  i^  1135  60(i)  bv  the 
protein  price,  other  solids  prue  and 
producer  butterfat  price,  respet  ti\-el'. 


(ii)  Bv  multiplying  each  handler's 
pounds  of  skim  milk  and  butterfat  for 
which  a  value  is  computed  pursuant  to 
i>  1 1  35  HO(hl  bv  the  Class  III  skim  milk 
[iru  e  and  the  producer  butterfat  price, 
respectively; 

(A)  .-Xdd  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
ad|ustments  i;omputed  pursuant  to 
^1135  75; 

(4)  Add  an  amount  equal  to  not  less 
than  ime-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(51  Divide  the  resulting  amount  bv  the 
>um  of  the  following  for  all  handlers 
iiK  luded  in  these  c;omputations: 

in  The  total  hundredweight  of 
producer  milk;  and 

(u)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
i^  I  135.60(h|,  and 

(t>l  Subtract  in)t  less  than  4  cents  nor 
more  than  5  i:ents  from  the  price 
I  omputed  pursuant  to  paragraph  (b)(5) 
ot  this  section.  The  result  shall  be 
known  as  the  produi  er  pru  e  differential 
tor  the  month 

i    Section  1135.b2  is  amended  by 
re\  ismt;  paragraphs  (e)  and  (g)  to  read  as 

tolldU  s 

§  1 1 35.62     Announcement  of  producer 
prices 

•  •  •  *  * 

|e!  The  produt.er  butterfat  price; 

•  •  •  «  • 

Igl  The  statistical  uniform  price 
(omputed  by  adding  the  following 
values 

1 1 1  The  (!lasN  11!  skini  milk  price 
I  omputed  in  <?  1000  5()(i)  multiplied  by 
.965; 

(21  The  producer  butterfat  price 
t  uiiiputed  in  4}  1 135.611a)  multiplied  by 
3  5:  and 

(  i]  The  producer  prii  e  differential 
■  oni[)uted  in  «;  1135.61(b). 


4.  Section  1135.71  is  amended  by 
revising  paragraph  {b)(2)  and  adding 
paragraph  (b)(3)  to  read  as  follows; 

§  1 1 35.71     Payments  to  the  producer- 
settlement  fund. 

***** 

(b)  *    *    * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  producer  butterfat  prices 
respectively: 

(3)  An  amount  obtained  by 
multiplying  the  hundredweight,  the 
pounds  of  skim  milk,  and  the  pounds  of 
butterfat  for  which  a  value  was 
computed  pursuant  to  §  1135.60(h)  by 
the  producer  price  differential,  the  Class 
III  skim  milk  price,  and  the  producer 
butterfat  price,  respectively,  as  adjusted 
pursuant  to  §  1135,75  applicable  at  the 
location  of  the  plant  from  which 
received;  and 
***** 

5.  Section  1135,73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b)(3)(v)  to  read  as  follows: 

§  1 1 35.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  *    *    • 
(2).    *    * 

(ii)  The  pounds  of  butterfat  received 
times  the  producer  butterfat  price  for 
the  month; 

***** 

(b)  *    *    * 
(3)  *    *    * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  times  the  respective 
butterfat  prices  for  the  month; 

Dated.  DMrember  21.  2000. 
Enrique  E.  Figueroa. 

Deputy  i.'nder  Secretary.  Marketing  and 
Reguiaton,'  Programs. 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Pari  411 
RIN0960-AF-11 

The  Ticket  to  Work  and  Self- 
Sufficiency  Program 

agency:  Social  Security  Administration 
ACTION:  Notice  of  proposed  rulemaidng. 

SUMMARY:  We  are  proposing  rules  to 
implement  the  new  "Ticltet  to  Work  and 
Self-Sufficiency  Program"  (Ticket  to 
Work  program)  authorized  by  the  Ticket 
to  Work  and  Work  Incentives 
Improvement  Act  of  1999.  The  Ticket  to 
Work  program  will  provide  disabled 
beneficiaries  with  expanded  access  to 
employment  services,  vocational 
rehabilitation  services,  or  other  support 
services.  We  will  pay  the  providers  of 
those  services  after  the  beneficiaries 
achieve  certain  levels  of  work. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  Februarv  26.  2001 
ADDRESSES:  Comments  should  be 
submitted: 

•  hi  writing,  to  the  Commissioner  of 
Social  Securirv.  P.O.  Box  17703, 
Baltimore.  MD  21235-7703; 

•  By  telefax  to  (410)  966-2830: 

•  By  E-mail  to  regulations&ssa  gov:  or 

•  Delivered  to  the  Office  of  Process 
and  Innovation  Management,  Social 
Security  Administration.  2109  West 
Low  Rise  Building,  6401  Security 
Boulevard.  Baltimore.  Maryland  21235- 
6401.  between  8  a.m.  and  4:30  p.m.  on 
regular  business  days.  You  may  also 
inspect  comments  during  these  same 
hours  by  making  arrangements  with  the 
contact  person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Geoffrey  Funk.  Team  Leader.  Legislative 
Implementation  Team,  Office  of 
Employment  Support  Programs,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235- 
6401.  Call  (410)  965-9010  or  TTV'  1- 
(800)  988-5906  for  information  about 
these  proposed  rules.  For  information 
on  eligibility  or  filing  for  benefits,  call 
our  national  toll-free  number,  l-{800) 
772-1213  or  TTY  l-(800)  325-0778. 
You  may  also  contact  SSA  Online  at 
www.ssa.gov. 

SUP«>LEMENTARY  INFORMATION: 
Background 

The  National  Organization  on 
Disability /Harris  Survey  of  1998  found 
that  only  29  percent  of  individuals  with 
disabilities  were  working  full-  or  part- 
time.  From  1986  to  1999,  the  number  of 
individuals  receiving  disability  benefits 
rose  80  percent,  with  about  half 


receiving  Social  Security  disability 
benefits  and  half  Supplemental  Security 
Income  (SSI)  benefits.  Among  the 
factors  contributing  to  this  increase 
were  expanded  eligibility  for  benefits. 
SSAs  outreach  efforts,  the  recession  of 
the  late  1980s  and  early  1990's,  greater 
demand  for  benefits  due  to  the  lack  of 
adequate,  affordable  health  care 
insurance,  and  the  aging  of  the  work 
force  The  Federal  government  spent 
S51.3  billion  on  Social  .Security 
disability  benefits  in  1999.  and  S22.9 
billion  in  SSI.  Many  States  use  State 
funds  to  supplement  the  benefits  of  SSI 
beneficiaries 

According  to  the  U.S.  General 
Accounting  Office,  less  than  1  percent 
of  Social  Security  disability  and  SSI 
beneficiaries  leave  the  Social  Security 
and  SSI  rolls  each  year  as  a  result  of 
paid  employment.  Of  those  who  leave, 
about  one-third  return  within  3  years.  If 
just  one-half  of  one  percent  of  the 
current  Social  Security  disability  and 
SSI  recipients  were  to  cease  receiving 
benefits  as  a  result  of  engaging  in  self- 
supporting  employment,  savings  in  cash 
assistance  would  total  $3.5  billion  over 
the  work-life  of  those  individuals. 

These  proposed  rules  are  intended  to 
expand  the  options  available  for  Social 
Security  disability  beneficiaries  and 
disabled  or  blind  SSI  beneficiaries  to 
access  vocational  rehabilitation  services, 
employment  services,  and  other  support 
services  that  are  necessary  for  such 
beneficiaries  to  obtain,  regain  or 
maintain  employment  that  reduces  their 
dependency  on  cash  assistance.  We 
expect  that  the  expansion  of  these 
options  and  the  creation  of  new  work 
incentives  in  the  Ticket  to  Work  and 
Work  Incentives  Improvement  Act  of 
1999  (TWWIIA)  will  remove  some  of  the 
disincentives  that  many  beneficiaries 
with  disabilities  facawhen  they  attempt 
to  work  or.  if  already  working,  continue 
working  or  increase  their  work  effort.  If 
more  beneficiaries  with  disabilities 
engage  in  self-supporting  employment, 
the  net  result  will  be  a  reduction  in  the 
Social  Secunty  and  SSI  disability  rolls 
and  savings  to  the  Social  Security  Trust 
Fund  and  general  revenues. 

Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999 

On  December  17.  1999,  President 
Clinton  signed  into  law  the  Ticket  to 
Work  and  Work  Incentives  Improvement 
/Icfo/"  1999  (Public  Law  106-170). 

In  section  2(b)  of  TWWIIA,  the 
Congress  states  that  TWWIIA  has  four 
basic  purposes.  In  general,  these  are: 

— To  provide  health  care  and 
employment  preparation  and 
placement  services  to  individuals 


with  disabilities  that  will  enable  those 
individuals  to  reduce  their 
dependence  on  cash  benefit  programs. 
— To  encourage  States  to  adopt  the 
option  of  allowing  individuals  with 
disabilities  to  purchase  Medicaid 
coverage  that  is  necessary  to  enable 
such  individuals  to  maintain 
employment. 
— To  provide  individuals  with 

disabilities  the  option  of  maintaining 
Medicare  coverage  while  working. 
— To  establish  a  "Ticket  to  Work  and 
Self-Sufficiency  Program"  that  allows 
Social  Security  disability  and  disabled 
or  blind  SSI  recipients  to  seek  the 
emplovTnent  services,  vocational 
rehabilitation  services,  and  other 
support  services  needed  to  obtain, 
regain,  or  maintain  employment  and 
reduce  their  dependence  on  cash  benefit 
programs. 

Section  101(a)  of  TWWIIA  amends 
part  A  of  title  XI  of  the  Social  Security 
Act  (the  Act)  by  adding  a  new  section 
1148,  The  Ticket  to  Work  and  Self- 
Sufficiency  Program  (Ticket  to  Work 
program).  The  purpose  of  the  Ticket  to 
Work  program  is  to  expand  the  universe 
of  service  providers  available  to 
beneficiaries  with  disabilities  who  are 
seeking  employment  services, 
vocational  rehabilitation  services,  and 
other  support  services  to  assist  them  in 
obtaining,  regaining  and  maintaining 
self-supporting  employment. 

The  Social  Security  Administration  is 
required  to  develop  die  regulations 
necessary  to  implement  TWWIIA  and  to 
provide  details  regarding  the  Ticket  to 
Work  program.  Section  1148(1)  of  the 
Act  requires  the  Commissioner  to 
prescribe  such  regidations  as  are 
necessary  to  carry  out  the  provisions  of 
section  1148  of  the  Act.  In  addition, 
section  101(e)  of  TWWIIA  requires  the 
Commissioner  of  Social  Security  to 
prescribe  such  regidations  as  are 
necessary  to  implement  the 
amendments  made  by  section  101.  We 
are  proposing  th       regulations  to 
address  a  numbti  of  areas  where 
specific  policy  decisions  were  left  to  the 
discretion  of  the  Commissioner. 

Under  the  Ticket  to  Work  program, 
the  Commissioner  may  issue  tickets  to 
Social  Security  disability  beneficiaries 
and  disabled  and  blind  SSI 
beneficiaries.  Each  beneficiary  will  have 
the  option  of  using  his  or  her  ticket  to 
obtain  services  from  a  provider  knovra 
as  an  employment  network  (EN).  The 
beneficiary  will  choose  the  EN,  and  the 
EN  will  provide  employment  services, 
vocational  rehabilitation  services,  and 
other  support  services  to  assist  the 
beneficiary  in  obtaining,  regaining  and 
maintaining  self-supporting 
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employment.  ENs  will  also  be  able  to 
choose  who  they  serve. 

The  Commissioner's  intent  in 
developing  the  proposed  rules  for  the 
Ticket  to  Work  program  is  to  allow 
service  providers  that  have  traditionally 
provided  emplojrment  services, 
vocational  rehabilitation  services  and 
other  support  services,  as  well  as  other 
types  of  entities,  to  qualify  as  ENs  and 
serve  beneficiaries  with  disabilities 
under  the  program.  The  expansion  of 
options  available  to  obtain  these 
services  will  provide  beneficiaries  with 
real  choices  in  getting  the  services  they 
need  to  obtain,  regain,  or  maintain 
employment. 

Public  Education  Forums  and 
Conferences 

Immediately  following  passage  of 
TWWIIA,  we  began  working  with  the 
U.S.  Departments  of  Health  and  Human 
Services,  Education,  and  Labor,  as  well 
as  the  Presidential  Task  Force  on  the 
Employment  of  Adults  with  Disabilities, 
the  President's  Committee  on 
Employment  of  People  with  Disabilities, 
and  the  National  Coimcil  on  Disability. 
These  Federal  partners  joined  together 
to  plan  and  conduct  a  series  of  public 
education  forums.  The  purpose  of  the 
forums  was  to  increase  the  awareness  of 
public  disability  programs  among 
individuals  with  disabilities,  their 
famiUes  and  representatives,  and  service 
providers.  The  forums  focused  on 
Federal  and  State  employment-related 
policies  and  programs  for  people  with 
disabilities. 

Fonmis  were  scheduled  in  eleven 
major  cities  across  the  coimtry.  Those 
cities  were  Baltimore,  MD  (December 
12.  1999);  Kansas  City,  MO  (February  2, 
2000);  Diu-ham,  NC  (March  9,  2000); 
Phoenix,  AZ  (March  30,  2000);  New 
York,  NY  (April  6,  2000);  Austin,  TX 
(May  17.  2000);  Seattle,  WA  (June  13, 
2000),  Worcester,  MA  (June  26,  2000); 
Chicago,  IL  (August  1,  2000); 
Harrisburg,  PA  (August  15,  2000);  and 
Denver,  CO  (September  13-14,  2000). 

Representatives  from  many  national 
and  community-based  organizations 
(e.g.,  the  SSI  Coalition,  Virginia 
Commonwealth  University,  Disability 
Rights  Education  and  Defense  Fimd,  the 
National  Brain  Injury  Association, 
Consortium  for  Citizens  with 
Disabilities,  Robert  Wood  Johnson 
Foundation,  National  Council  on 
Independent  Living,  Capstone  Group, 
and  State  representatives  from  the 
Developmental  Disabilities  Councils, 
the  State  Independent  Living  Councils, 
and  the  Governors'  Conunittees  on 
Employment  of  People  with  Disabilities) 
participated  in  these  forums. 


The  forums  provided  participants 
with  both  information  and  an 
opportunity  for  discussion.  Topics 
included:  SSA  customer  services  and 
work  incentives;  State  health  care 
systems  and  models;  and  employment 
initiatives  of  the  Departments  of 
Education,  Labor,  and  Health  and 
Human  Services. 

The  forums  were  also  used  as  an 
opportunity  to  share  information  about 
TWWIIA  and  conduct  exploratory 
discussions  about  policy  issues  relating 
to  the  implementation  of  the  provisions 
in  TWWIIA  that  were  left  to  the 
Commissioner  to  interpret.  New  models 
where  State  and  local  systems  are 
working  together  to  serve  their  common 
customers  with  disabilities  were 
highlighted. 

SSA  representatives  have  also  been 
involved  in  meetings  and  conferences 
on  the  national,  regional,  State,  and 
local  levels.  These  included  SSA- 
sponsored  forums  in  Chicago,  San 
Francisco,  Dallas,  Denver,  and 
Philadelphia  conducted  in  January  and 
February  2000,  which  focused  on  the 
Ticket  to  Work  progreun.  At  these 
meetings  and  conferences,  SSA 
representatives  made  presentations  on 
TWWIIA,  facilitating  discussion  and 
obtaining  recommendations  that  were 
considered  in  developing  the  provisions 
of  the  Ticket  to  Work  program  that  are 
being  addressed  in  these  proposed  rules. 

SSA's  Programs  for  Rehabilitation 
Services  Prior  to  Implementation  of  the 
Ticket  to  Work  Program 

In  titles  II  and  XVI  of  the  Social 
Security  Act,  Congress  provided  that  we 
promptly  refer  individuals  applying  for 
or  determined  eligible  for  Social 
Security  disability  benefits  or  SSI 
benefits  based  on  disability  or  blindness 
to  State  vocational  rehabilitation  (VR) 
agencies  for  necessary  rehahilitation 
services.  Under  the  statute  and  by 
regulations,  if  a  State  VR  agency  does 
not  serve  a  beneficiary  whom  we 
referred,  we  may  use  other  public  or 
private  agencies,  organizations, 
institutions  or  individuals  to  provide 
services.  Under  our  regulations,  these 
other  providers  of  services  are  known  as 
alternate  participants.  We  are 
authorized  under  the  Act  to  pay  State 
VR  agencies  and  alternate  participants 
for  the  reasonable  and  necessary  costs  of 
services  provided  to  Social  Security 
disability  beneficiaries  and  disabled  and 
blind  SSI  beneficiaries  under  specific 
circumstances.  The  most  frequent 
circumstance  permitting  payment  under 
the  Act  is  when  the  services  provided 
result  in  the  beneficiary  performing 
substantial  gainful  activity  (SGA)  for  a 
period  of  at  least  9  continuous  months. 


These  programs  for  referral  and 
reimbursement  for  VR  services  are 
provided  for  in  sections  222(a)  and  (d), 
and  sections  1615(a),  (d),  and  (e)  of  the 
Act. 

Section  101(b)  of  TWWILA  makes  a 
number  of  conforming  amendments  to 
the  Act,  which  require  amendments  to 
existing  regulations  that  implement 
these  statutory  provisions.  As  we 
gradually  implement  the  Ticket  to  Work 
program  in  States  selected  by  the 
Commissioner,  the  provisions  of  the  Act 
for  referring  beneficiaries  to  State  VR 
agencies  will  cease  to  be  in  effect  in 
those  States  as  provided  in  sections 
101(b).  (c)  and  (d)  of  TWWIIA. 
Additionally,  the  use  of  alternate 
participants  under  the  tide  II  and  title 
XVI  vocational  rehabilitation 
reimbursement  programs  will  be  phased 
out  in  the  States  as  the  Ticket  to  Work 
program  is  implemented,  as  authorized 
under  section  101(d)(5)  of  TWWILA. 

Under  sections  222  and  1615  of  the 
Act,  the  Commissioner  is  authorized  to 
impose  sanctions  (i.e.,  make  deductions 
from  Social  Security  disability  benefits 
or  suspend  SSI  benefits)  with  respect  to 
any  beneficiary  who  refused,  without 
good  cause,  to  accept  rehabilitation 
services  made  available  by  a  State  VR 
agency  or  an  alternate  participant. 

The  proposed  rules  to  implement 
these  statutory  changes  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Section  101(b)  of  TWWILA  also 
amends  sections  225(b)(1)  and 
1631(a)(6)(A)  of  the  Act  by  striking  "a 
program  of  vocational  rehabilitation 
services"  and  inserting  "a  program 
consisting  of  the  Ticket  to  Work  and 
Self-Sufficiency  Program  under  section 
1148  or  another  program  of  vocational 
rehabilitation  services,  employment 
services,  or  other  support  services". 
Under  existing  law,  SSA  continues  to 
pay  disability  benefits  to  individuals 
who  recover  medically  while 
participating  in  an  approved  program  of 
vocational  rehabilitation  ser\'ices  if  the 
Commissioner  determines  that 
continuation  in  or  completion  of  the 
program  will  increase  the  likelihood 
that  the  individual  will  be  permanently 
removed  from  the  disability  rolls.  The 
proposed  rules  to  implement  the 
expanded  definition  discussed  above 
will  be  published  in  the  Federal 
Register  at  a  later  date. 

We  will  also  publish  at  a  later  date  in 
the  Federal  Register  the  rules  for 
implemendng  section  112  of  the 
TWWIIA,  Expedited  Reinstatement  of 
Disabilitv  Benefits. 
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General  Goals  of  the  Ticket  to  Work 
Program 

The  Ticket  to  Work  program  will 
enhance  the  range  of  choices  available 
to  Social  Security  disability  and 
disabled  and  blind  SSI  beneficiaries 
when  they  are  seeking  employment 
services,  VT^  services  and  other  support 
services  to  obtain,  regain  or  maintain 
self-supporting  employment.  The 
coordinated  and  interrelated  public 
policy  embodied  in  various  provisions 
of  TVVWIIA  will  remove  several 
disincentives  to  employment  faced  by 
beneficiaries  with  disabilities.  The 
Ticket  to  Work  program  will  increase 
beneficiaries'  access  to  public  auid 
private  providers  to  obtain  employment 
services.  VR  services,  and  other  support 
services.  As  a  result,  the  Ticket  to  Work 
program,  together  with  other  provisions 
of  TWWIIA.  should  substantially 
increase  the  number  of  beneficiaries 
who  increase  their  work  effort  and  leave 
the  Social  Security  or  SSI  disability  rolls 
due  to  income  from  employment. 

In  addition  to  providing  the  increased 
opportunity  for  these  beneficiaries  to 
obtain  services  when  they  seek 
employment.  TWWIIA  may  result  in 
substantial  savings  for  the  Federal 
government  and  State  governments.  Not 
only  should  there  be  an  increase  in  the 
number  of  beneficiaries  leaving  the 
Social  Security  and  SSI  disability  rolls 
due  to  work  or  earnings,  some 
individuals  will  secure  work  with 
employers  who  offer  group  health 
coverage,  thereby  reducing  Medicaid 
and  Medicare  expenses.  Earned  income 
should  also  yield  tax  receipts  while 
reducing  expenses  in  Social  Security 
disability  and  disabled  and  blind  SSI 
benefits,  food  stamps,  HUD  rent 
subsidies,  and  veterans  benefits. 
Improved  employment  rates  of 
individuals  with  disabilities  should 
increase  the  independence  of  such 
individuals  and  strengthen  our 
communities  and  workforce. 

Ticket  to  Work  Program 

Section  1 148  of  the  Act.  which  was 
added  by  section  101(a)  of  TWWIIA. 
directs  the  Commissioner  of  Social 
Security  (the  Commissioner)  to  establish 
a  Ticket  to  Work  and  Self-Sufficiencv 
Program.  Section  1148(b)  of  the  Art 
authorizes  the  Commissioner  to  issue 
tickets  to  disabled  beneficiaries. 
Beneficiaries  may  choose  among  public 
or  private  sen,-ice  providers  that  have 
been  approved  by  SSA  to  function  as 
ENs  under  the  program  to  obtain 
employment  services,  vocational 
rehabilitation  services,  or  other  support 
services  to  assist  them  in  obtaining, 
regaining  or  maintaining  employment 


that  will  reduce  their  dependence  on 
cash  benefits.  Beneficiaries  will  also 
have  the  option  of  choosing  to  obtain 
services  from  their  State  VR  agency.  The 
overall  purpose  of  the  Ticket  to  Work 
program  is  to  expand  the  universe  of 
options  available  to  beneficiaries  with 
disabilities  for  obtaining  such  services. 

Section  1148(d)(1)  of  the  Act 
authorizes  the  Commissioner  to  conduct 
a  competitive  bidding  process  and  enter 
into  an  agreement  with  one  or  more 
organizations  to  serve  as  a  Program 
Manager  (PM)  to  assist  SSA  in 
administering  the  Ticket  to  Work 
program. 

Tne  PM  will  recruit  and  recommend 
for  selection  by  the  Commissioner  ENs 
for  service  under  the  program;  monitor 
all  ENs  serving  in  the  geographic  areas 
c:overed  under  the  PM's  agreement  to 
ensure  that  adequate  choices  of  services 
are  made  available  to  beneficiaries; 
assure  that  payment  by  the 
Commissioner  to  ENs  is  warranted; 
facilitate  access  by  beneficiaries  to  ENs; 
ensure  the  availability  of  adequate 
services;  and  ensure  that  sufficient  ENs 
are  available  and  that  each  beneficiary 
receiving  services  under  the  program 
has  reasonable  access  to  employment 
ser\ices,  vocational  rehabilitation 
services,  and  other  support  services. 
Section  1148(d)(4)  of  the  Act  directs  the 
Commissioner  to  select  and  enter  into 
agreements  with  service  providers  that 
are  willing  to  function  as  ENs  and 
assume  responsibility  for  the 
coordination  and  delivery  of 
employment  services,  vocational 
rehabilitation  services,  and  other 
support  services  to  b*meficiaries  with 
disabilities  under  the  Ticket  to  Work 
program.  A  beneficiary  with  a  ticket 
may  assign  his  or  her  ticket  to  any 
provider  that  is  serving  as  an  EN  under 
the  Ticket  to  Work  program  and  is 
willing  to  take  the  assignment. 

Section  1 148(1)  of  the  Act  requires  the 
Commissioner  to  prescribe  such 
regulations  as  are  necessary  to  carry  out 
the  provisions  of  section  1148.  In 
addition,  section  101(e)  of  TWWIIA 
requires  the  Commissioner  to  prescribe 
such  regulations  as  are  necessary  to 
implement  the  amendments  made  by 
section  101  of  TWWIIA.  The  regulations 
proposed  in  this  notice  address  those 
areas  which  must  be  regulated  in  order 
to  begin  implementing  the  Ticket  to 
Work  program.  Additional  regulations 
necessary  for  the  ongoing 
implementation  of  the  program  will  be 
issued  in  the  Federal  Register  at  a  later 
date.  VoT  example,  proposed 
performance  measures  to  be  used  in 
conducting  periodic  reviews  as 
necessary  to  provide  for  effective  quality 
assurance  in  the  provision  of  services  by 


ENs  will  need  to  be  developed  and 
published  in  the  Federal  Register  for 
comment.  Refer  to  the  section  near  the 
end  of  this  Supplementary  Information, 
titled  "Additional  Matters  for 
Comment,"  for  more  information  on 
provisions  that  will  be  addressed  in 
future  regulations. 

IProposed  Regulations 

We  are  proposing  to  add  a  new  part 
41 1  to  chapter  III  of  title  20  of  the  Code 
of  Federal  Regulations  to  provide  the 
rules  for  the  Ticket  to  Work  program. 
The  new  part  411  is  divided  into  the 
following  subparts. 

Subpart  A — Introduction 

Subpart  A  of  these  proposed  rules 
provides  an  introduction  to  the  rules  in 
the  new  part  411.  Proposed  §411.100 
provides  an  overview  of  the  proposed 
rules  in  part  411.  Proposed  §411.105 
describes  the  purpose  of  the  Ticket  to 
Work  program.  Proposed  §411.110 
explains  that  the  Ticket  to  Work 
program  will  be  implemented  in 
graduated  phases  in  sites  around  the 
country  as  required  by  section  101(d)  of 
TWWIIA.  Proposed  §'411.115  provides 
definitions  of  terms  used  in  part  411. 

Subpart  B — Tickets  Under  the  Ticket  to 
Work  Program 

Subpart  B  of  these  proposed  rules 
describes  what  a  ticket  is  and  explains 
who  is  eligible  to  receive  a  ticket. 

Proposed  §411.120  explains  that  a 
ticket  is  a  document  that  provides 
evidence  of  the  Commissioner's 
agreement  to  pay  an  EN  milestone  or 
outcome  payments  for  services  to 
beneficiaries  under  the  Ticket  to  Work 
program.  Proposed  §411.125  states  the 
following  requirements,  among  others, 
for  eligibility  to  receive  a  ticket:  a  title 
II  beneficiary  must  be  age  18  to  64,  and 
a  title  XVI  beneficiary  must  be  age  18  to 
64  and  be  eligible  for  disability 
payments  under  the  disability  standard 
for  adults;  a  beneficiary  must  be  in 
current  pay  status  for  monthly  cash 
benefits  based  on  disability  under  title 
II  of  the  Act  or  monthly  Federal  cash 
benefits  based  on  disahility  or  blindness 
under  title  XVI  of  the  Act;  and  a 
beneficiary  must  either:  (1)  Have  a 
permanent  impairment  or  a 
nonpermanent  impairment  (;.e.,  an 
impairment  for  which  medical 
improvement  is  possible  but  cannot  be 
predicted),  or  (2)  have  an  impairment 
that  is  expected  to  improve  and  have 
undergone  at  least  one  continuing 
disability  review. 

In  developing  requirements  for  ticket 
eligibility  under  the  proposed  rules,  we 
considered,  but  decided  not  to  propose. 
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extending  eligibility  for  a  ticket  to  two 
additional  groups  of  individuals. 

The  first  group  consists  of 
beneficiaries  who  have  impairments 
that  are  expected  to  improve  and  for 
whom  we  have  not  yet  conducted  at 
least  one  continuing  disability  review. 
Because  these  beneficiaries  have 
conditions  that  are  expected  to 
medically  improve  in  a  relatively  short 
period  of  time,  they  could  be  expected 
to  return  to  work  without  the  need  for 
services  under  the  Ticket  to  Work 
program.  Continuing  disability  reviews 
for  this  category  of  beneficiaries  are 
scheduled  for  six  to  eighteen  months 
after  the  initial  disability  determination. 
Under  the  proposed  rules,  if  we 
determine  in  the  first  continuing 
disability  review  that  the  beneficiary 
remains  disabled,  we  would  then  issue 
a  ticket,  provided  that  the  beneficiary 
met  the  other  ticket  eligibility  criteria. 
This  approach  woidd  ensiue  that 
beneficiaries  whose  conditions  do  not 
improve  as  anticipated  have  the 
opportunity  to  benefit  from  services 
under  the  Ticket  to  Work  program 
within  a  relatively  short  period  of  time 
after  the  initial  determination. 

The  second  group  consists  of  those 
who  received  title  XVI  payments  prior 
to  attaining  age  18  [i.e.,  under  the 
disability  standard  for  children)  and 
have  since  attained  age  18,  but  for 
whom  we  have  not  yet  conducted  a 
redetermination  of  their  eligibility 
under  the  disability  standard  for  adults. 
Because  ongoing  eligibility  has  not  yet 
been  determined  for  these  beneficiaries, 
we  believe  that  it  is  premature  to  issue 
a  ticket  to  them  immediately.  Under  the 
proposed  rules,  if  we  establish  in  the 
redetermination  that  a  beneficiary  in 
this  group  is  eligible  for  disability 
payments  under  the  disability  standard 
for  adults,  we  would  then  issue  a  ticket, 
provided  that  the  beneficiary  met  the 
other  ticket  eligibility  criteria.  We  plan 
to  review  periodically  our  policy 
regarding  ticket  eligibility,  including 
whether  it  would  be  prudent  to  extend 
eligibility  to  the  groups  discussed 
above. 

Proposed  §411.130  explains  that  SSA 
will  distribute  tickets  in  graduated 
phases.  Proposed  §  411.135  explains 
that  participation  in  the  Ticket  to  Work 
program  is  voluntary.  This  proposed 
section  explains  that  if  beneficiaries 
want  to  participate, id  the  program  they 
can  take  their  tickets  to  any  entity 
serving  under  the  program.  Proposed 
§  411.140  explains  that  a  beneficiary 
may  assign  his  or  her  ticket  to  any  EN 
or  State  VR  agency  that  is  willing  to 
provide  services,  and  that  the 
beneficiary  may  discuss  his  or  her 
rehabilitation  and  employment  plans 


with  as  many  entities  as  he  or  she 
wishes.  This  proposed  section  explains 
that  the  beneficiary  can  obtain  a  list  of 
the  approved  ENs  in  his  or  her  area. 
This  section  also  explains  certain 
requirements  a  beneficiary  must  meet  in 
order  to  assign  a  ticket.  This  section 
provides  that  beneficiaries  and  ENs 
must  agree  to  and  sign  an  individual 
work  plan  (IWP)  (or,  in  the  case  of  a 
State  VR  agency,  an  individualized  plan 
for  employment  (IPE))  before  a  ticket 
can  be  assigned.  This  provision  requires 
that  a  copy  of  the  plan  be  submitted  to 
the  PM  to  facilitate  the  assignment  of 
the  ticket.  Proposed  §411.145  describes 
the  conditions  under  which  a 
beneficiary  may  take  a  ticket  back  after 
it  has  been  assigned  to  an  EN  or  State 
VR  agency.  It  also  describes  other 
conditions  under  which  a  ticket  that  is 
assigned  can  be  taken  out  of  assignment. 
Proposed  §411.150  explains  the 
beneficiary's  right  to  reassign  a  ticket,  if 
the  beneficiary  chooses. 

Proposed  §411.155  explains  when  a 
beneficiary's  ticket  terminates  and 
eligibility  for  participation  in  the  Ticket 
to  Work  program  ends.  Once  a  ticket 
terminates,  a  beneficiary  may  not  assign 
or  reassign  it  to  an  EN  or  State  VR 
agency.  Under  the  proposed  rules,  a 
ticket  will  terminate  when  entitlement 
to  Social  Security  disability  benefits 
ends  or  eligibility  for  SSI  benefits  based 
on  disability  or  blindness  terminates 
(whichever  is  later)  for  reasons  other 
than  the  individual's  work  activity  or 
earnings;  when  a  Social  Security 
disabled  widow(er)  beneficiary  attains 
age  65;  when  a  disabled  or  blind  SSI 
beneficiary  reaches  age  65  and  may 
qualify  for  SSI  benefits  based  on  age;  or 
after  the  60th  month  for  which  an 
outcome  payment  is  made  based  on  that 
ticket. 

Subpart  C — Suspension  of  Continuing 
Disability  Reviews  for  Beneficiaries  Who 
Are  Using  a  Ticket 

Under  section  221(i)  of  the  Act  and 
under  the  authority  granted  by  sections 
1631  and  1633  of  the  Act.  we  conduct 
periodic  reviews  to  ensure  that 
beneficiaries  continue  to  meet  the 
definition  of  disability  under  sections 
223(d)  and  1614(a)  of  the  Act.  These 
reviews  are  called  continuing  disability 
reviews.  TWWIIA  amends  the  Act  to 
add  section  1148(i),  which  states  that 
SSA  may  not  initiate  a  continuing 
disability  review  during  any  period  in 
which  a  beneficiary  is  using  a  ticket. 

The  statute  states: 

"During  any  period  for  which  an 
individual  is  using,  as  defined  by  the 
Commissioner,  a  ticket  to  work  and  self- 
sufficiency  issued  under  this  section, 
the  Commissioner  (and  any  applicable 


State  agency)  may  not  initiate  a 
continuing  disability  review  or  other 
review  under  section  221  of  whether  the 
individual  is  or  is  not  under  a  disability 
or  a  review  under  title  XVI  similar  to 
any  such  review  under  section  221.' 

The  definition  of  using  a  ticket  is  to 
be  determined  by  the  Commissioner  of 
Social  Security.  Subpart  C  outlines  our 
proposed  definition  of  using  a  ticket. 

In  developing  our  proposed  definition 
of  using  a  ticket,  we  considered  two  key 
factors.  First,  the  intent  of  the  Ticket  to 
Work  program  is  to  allow  beneficiaries 
with  disabilities  to  seek  the  services 
they  need  to  work  and  to  reduce  or 
eliminate  dependence  on  Social 
Security  disability  and  SSI  benefits 
However,  anecdotal  evidence  suggests 
that  some  beneficiaries  are  afraid  that 
working,  or  even  receiving  vocational 
rehabilitation  services,  may  increase  the 
likelihood  that  their  benefits  will  be 
terminated  in  a  continuing  disability 
review.  Therefore,  using  a  ticket  should 
be  defined  in  a  way  that  minimizes  this 
employment  disincentive  for 
beneficiaries  participating  in  the  Ticket 
to  Work  program.  However,  in  order  to 
maintain  the  integrity  of  the  disability 
programs,  it  is  also  important  that 
beneficiaries  who  have  medically 
improved  and  who  no  longer  meet  the 
definition  of  disabilitv  under  sections 
223(d)  and  1614(a)(3)'of  the  Act  do  not 
continue  to  receive  disability  benefits 
for  an  undue  length  of  lime. 

Our  proposed  definition  seeks  to 
balance  these  concerns  by  ensuring  that 
continuing  disability  reviews  are 
suspended  only  during  the  period  in 
which  beneficiaries  are  making 
meaningful  progress  toward  reducing  or 
eliminating  dependence  on  Social 
Security  disability  or  SSI  benefits,  while 
at  the  same  time  recognizing  that  such 
progress  may  not  always  be  rapid  or 
continuous. 

Under  our  proposed  definition  of 
using  a  ticket,  a  beneficiarv'  would  be 
considered  to  be  using  a  ticket  during 
the  period  in  which  he  or  she  was 
making  progress  toward  the  goal  of 
reducing  or  eliminating  dependence  on 
disability  benefits  within  reasonable 
timeframes.  Under  this  approach, 
beneficiaries  would  be  allowed  a 
limited  period  to  prepare  for  work.  At 
the  end  of  this  period,  they  would  need 
to  show  that  they  were  progressing 
toward  self-sufficiency  by 
demonstrating  increasing  levels  of 
employment. 

An  important  advantage  of  this 
definition  of  using  a  ticket  is  that  it 
increases  employment  incentives  by 
"rewarding"  beneficiaries  who  work 
and  progress  toward  self-sufficiency 
with  continued  deferral  of  continuing' 
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disability  reviews.  However,  requiring 
beneficiaries  to  demonstrate  increasing 
levels  of  employment  within  a  defined 
timeframe  results  in  a  fairly  complex 
regulation.  The  complexity  arises  from 
our  attempt  to  balance  the  concerns 
discussed  abovp  and.  to  the  extent 
possible,  to  accommodate  the  diverse 
employment  needs  of  a  wide  range  of 
beneficiaries.  While  some  level  of 
complexity  is  unavoidable,  we  have 
attempted  wherever  possible  to  simplifv' 
the  regulation  and  to  make  it 
straightforward  to  implement. 

The  following  analysis  discusses  the 
major  provisions  of  subpart  C. 

Proposed  §§411.170  and  411.171 
describe  when  the  period  of  using  a 
ticket  begins  and  ends.  We  propose  that 
the  period  of  using  a  ticket  begin  when 
the  ticket  is  first  assigned  to  an  EN  or 
State  V'R  agency  The  primary  purpose 
of  the  suspension  of  continuing 
disabilitv  reviews  is  to  ensure  that 
Ticket  to  Work  program  participants  are 
not  inhibited  in  their  attempts  to  work 
or  pursue  an  employment  plan  by  the 
fear  that  such  activities  will  increase  the 
likelihood  that  their  benefits  will  be 
terminated  in  a  medical  review  Prior  to 
the  assignment  of  the  ticket,  a 
beneficiary  is  not  participating  in  these 
activities  under  the  Ticket  to  Work 
program. 

Under  our  proposed  definition,  the 
period  of  using  a  ticket  ends  with  the 
earliest  of  the  following: 

( 1 )  The  completion  of  the  60-month 
outcome  payment  period; 

(2)  When  the  beneficiary  is  no  longer 
making  timely  progress  toward  self- 
supporting  employment  according  to 
our  guidelines  (see  §§4 11. 180  through 
411.225); 

(3)  Three  months  after  the  ticket  is  no 
longer  assigned,  if  the  beneficiary  fails 
to  reassign  the  ticket  during  this  3- 
month  period;  or 

(4)  When  the  beneficiary's  entitlement 
to  or  eligibility  for  disability  benefits 
terminates. 

Proposed  §§411.180,  411.185.  and 
411.220  describe  our  guidelines  for 
timely  progress  toward  self-supporting 
employment.  We  propose  that  after 
assigning  a  ticket,  beneficiaries  be 
allowed  up  to  two  yeeu's  to  prepare  for 
employment.  Under  the  current  VR 
system,  the  average  time  to  attain 
employment  with  substantial  earnings  is 
approximately  2  years. 

After  2  years,  beneficiaries  would  be 
required  to  meet  progressively  higher 
levels  of  employment  to  continue  to  be 
considered  to  be  using  a  ticket  in  order 
to  receive  the  protection  in  1 148(i)  of 
the  Act  regarding  non-initiation  of 
continuing  disability  reviews  Such  a 
progression  would  allow  beneficiaries 


time  to  improve  their  employment 
capacities  Under  our  proposed 
definition,  in  the  third  year  of  Ticket  to 
Work  program  participation, 
beneficiaries  would  be  required  to  work 
at  least  3  months  at  the  SGA  level.  In 
the  fourth  year  of  the  program,  they 
would  be  required  to  work  at  least  6 
months  at  the  SGA  level.  In  the  fifth  and 
succeeding  years,  in  order  to  be 
considered  to  be  using  a  ticket  they 
would  be  required  to  work  at  least  6 
months  in  eac:h  year  and  have  earnings 
in  each  such  month  that  were  sufficient 
to  eliminate  the  payment  of  Social 
Security  disability  benefits  and  Federal 
SSI  benefits. 

In  developing  these  guidelines,  we 
recognized  that  progress  toward  self- 
sufficiency  is  not  always  continuous 
and  that  for  some,  full  self-sufficiency 
may  not  be  attained.  Many  beneficiaries 
have  disabilities  with  cycles  of  relapse 
and  remission.  In  addition,  some 
beneficiaries  may  need  to  try  more  than 
one  job  before  finding  a  situation  that 
suits  their  abilities  and  needs.  The 
requirement  that  beneficiaries  need  only 
work  3  months  out  of  12  in  the  third 
year  and  6  months  out  of  12  in 
succeeding  years  recognizes  that  some 
beneficiaries  may  not  be  able  to  work  on 
a  continuous  basis. 

In  addition,  since  beneficiaries  would 
be  required  to  work  for  only  3  months 
in  the  third  vear  of  their  participation  in 
the  program,  beneficiaries  would 
actually  have  a  total  of  2  years  and  9 
months  to  prepare  for  employment.  This 
should  allow  beneficiaries  sufficient 
preparation  time  even  if  thev  are 
incapacitated  for  some  portion  of  that 
time  due  to  the  disabling  impairment. 

Beneficiaries  would  also  have  the 
option  of  placing  their  ticket  in  inactive 
status  during  the  initial  24-month 
period  following  assignment  of  a  ticket 
if  they  expected  to  be  unable  to 
participate  in  their  employment  plan  for 
a  significant  period  of  time  due  to  a 
relapse,  or  if  they  simply  chose  to  stop 
participating  in  the  plan  temporarily. 
Any  period  in  which  the  ticket  was 
inactive  would  not  count  toward  the 
time  limitations  under  the  timely 
progress  guidelines  However,  since  the 
ticket  would  not  be  in  use  during  this 
period,  the  beneficiary  would  be  subject 
to  a  continuing  disability  review  should 
one  become  due. 

In  §411.185,  we  propose  levels  of 
earnings  that  an  individual  must  have  in 
order  to  be  considered  to  be  using  a 
ticket.  Under  the  proposed  definition, 
the  required  earnings  level  would 
increase  over  time.  In  the  third  and 
fourth  years,  both  Social  Security 
disability  beneficiaries  and  disabled  and 
blind  SSI  beneficiaries  would  be 


required  to  work  at  the  SGA  level 
applicable  to  non-blind  beneficiaries  for 
the  specified  number  of  months.  This 
level  is  set  by  regulation  under  20  CFR 
404.1574  and  is  currently  $700  a  month 
for  non-blind  beneficiaries.  SSI 
disability  and  blindness  beneficiaries. 
Social  Security  disability  beneficiaries 
who  are  in  a  trial  work  period,  and 
Social  Security  disability  beneficiaries 
who  are  statutorily  blind  would  be 
deemed  to  have  met  the  requirement  to 
work  at  the  SGA  level  applicable  to  non- 
blind  beneficiaries  if  their  gross 
earnings  from  employment,  before  any 
exclusions,  were  at  or  above  the  dollar 
amount  of  the  non-blind  SGA  level,  or 
if  their  net  earnings  from  self- 
employment,  before  any  exclusions, 
were  at  the  SGA  level  applicable  to  non- 
blind  beneficiaries. 

Earnings  at  the  SGA  level  applicable 
to  non-blind  beneficiaries  may  not  be 
sufficient  to  eliminate  the  payment  of 
all  disability  benefits,  since  the  amount 
of  earnings  needed  to  eliminate  the 
payment  of  disability  benefits  depends 
on  a  variety  of  factors,  including 
whether  the  beneficiary  receives  Social 
Security  or  SSI  benefits,  or  both, 
whether  the  beneficiary  is  blind,  and 
whether  the  beneficiary  has  impairment 
related  work  expenses  or  is  eligible  for 
other  income  exclusions.  We  are 
proposing  that  the  earnings  requirement 
for  the  third  and  fourth  years  be  at  the 
SGA  level  for  non-blind  beneficiaries  to 
establish  an  initial  earnings  level  that: 

(1)  Is  consistent  across  different 
categories  of  beneficiaries,  increasing 
simplicity;  and 

(2)  Allows  beneficiaries  time  to  work 
toward  the  higher  levels  of  earnings  that 
may  be  required  to  eliminate  the 
payment  of  disability  benefits  for  the 
required  months. 

In  the  fifth  and  subsequent  years,  both 
Social  Security  and  SSI  beneficiaries 
would  be  required  to  work  for  at  least 
6  months  with  earnings  in  each  such 
month  that  were  sufficient  to  eliminate 
payment  of  Social  Security  disability 
and  Federal  SSI  cash  benefits  in  a 
month.  The  requirement  that 
individuals  using  a  ticket  eventually 
attain  this  level  of  earnings  is  consistent 
with  the  payment  structiue  of  the  Ticket 
to  Work  program,  in  which  ENs  receive 
outcome  payments  only  when  Federal 
disability  benefit  payments  are 
eliminated.  It  also  reflects  that  one  of 
the  purposes  of  the  Ticket  to  Work 
program  is  to  produce  savings  in  benefit 
payments.  Since  the  suspension  of 
continuing  disability  reviews  for 
individuals  using  a  ticket  means  that  it 
is  possible  that  some  beneficiaries  who 
no  longer  meet  the  definition  of 
disability  will  continue  to  be  eligible  for 
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benefits,  it  is  important  that  the 
suspension  of  continuing  disability 
reviews  not  continue  for  an  undue 
length  of  time  without  a  significant 
reduction  in  benefit  payments  due  to 
earnings. 

In  proposed  §411.210,  we  discuss 
beneficiaries  who  do  not  meet  the 
Umely  progress  guidelines.  Beneficiaries 
who  do  not  make  timely  progress 
toward  employment  in  order  to  be 
considered  using  a  ticket  would  be 
allowed  to  continue  in  the  Ticket  to 
Work  program,  and  the  beneficiary's  EN 
or  State  VR  agency  would  still  be 
eligible  for  any  payments  that  became 
due.  However,  these  beneficiaries  would 
no  longer  be  considered  to  be  using  a 
ticket  as  defined  by  the  Commissioner, 
and  therefore  would  once  again  be 
subject  to  continuing  disability  reviews. 

We  also  propose  that  beneficiaries 
who  fail  to  meet  the  timely  progress 
guidelines  to  be  considered  to  be  using 
a  ticket  have  the  opportunity  to  be 
considered  to  be  using  a  ticket  later.  In 
order  to  be  considered  to  be  using  a 
ticket  later,  a  beneficiary  would  need  to 
work  for  a  specified  niunber  of  months. 
The  number  of  months,  and  earnings 
level  required,  would  vary  depending 
on  how  far  the  beneficiary  had 
progressed  when  he  or  she  failed  to 
meet  the  guidelines. 

We  propose  this  method  of  allowing 
a  beneficiary  to  once  again  be 
considered  to  be  using  a  ticket  because 
we  recognize,  as  mentioned  above,  that 
due  to  the  nature  of  disability,  progress 
toward  increased  self-sufficiency  is  not 
always  direct.  Beneficiaries  may  make 
unsuccessful  attempts  before  eventually 
reaching  their  employment  goals,  and 
these  unsuccessful  attempts  should  not 
deprive  them,of  the  supports  that  they 
need  to  make  renewed  efforts. 

In  proposed  §§  411.190,  411.195, 
411.200.  and  411.205,  we  discuss  how 
it  will  be  determined  if  a  beneficiary  is 
meeting  the  timely  progress  guidelines. 
We  are  proposing  that  the  PM  conduct 
periodic  reviews  to  ensure  that 
beneficiaries  are  meeting  the  timely 
progress  guidelines.  The  first  review 
would  be  a  progress  review  24  months 
after  the  assignment  of  the  ticket.  This 
would  be  followed  by  annual  work 
reviews.  After  each  successful  review, 
the  beneficiary  would  be  considered  to 
be  meeting  the  timely  progress 
guidelines  until  the  next  review  was 
completed.  If  a  beneficiary  disagreed 
with  the  PM's  decision  in  any  review, 
the  beneficiary  would  have  the  right  to 
ask  SSA  to  review  the  PM's  decision. 

The  criteria  for  the  24-month  progress 
review  and  the  annual  work  reviews  are 
designed  to  be  as  clear  cut  as  possible. 
This  feature,  combined  with  the  PM's  , 


responsibility  for  conducting  the 
reviews  should  allow  for  rapid 
processing  of  reviews  and  decrease  the 
administrative  burden  on  both  the 
beneficiar>'  and  SSA. 

Subpart  D — Use  of  One  or  More 
Program  Managers  To  Assist  in  the 
Administration  of  the  Ticket  to  Work 
Program 

Section  1148(d)(1)  of  the  Act  requires 
the  Commissioner  to  enter  into  an 
agreement  with  one  or  more 
organizations  to  serve  as  a  PM  to  assist 
the  Commissioner  in  administering  the 
Ticket  to  Work  program.  Section 
101(e)(2)(E)  of  TWWIIA  identifies 
specific  regulations  that  SSA  must 
promulgate  regarding  the  terms  of  the 
agreements  to  be  entered  into  with  a 
PM.  Three  items  are  specifically 
required: 

(1)  The  terms  by  which  a  PM  would 
be  precluded  fi'om  direct  participation 
in  the  delivery  of  services; 

(2)  Standards  which  must  be  met  by 
quality  assurance  measures  and 
methods  of  recruitment  of  ENs;  and 

(3)  The  format  under  which  dispute 
resolution  will  operate  under  section 
1148(d)(7)  of  the  Act. 

Among  other  things,  section 
1148(d)(7)  requires  the  Commissioner  to 
provide  a  mechanism  for  resolving 
disputes  between  PMs  and  ENs,  and 
between  PMs  and  providers  of  services. 

Subpart  D  of  these  proposed  rules 
explains  that  SSA  will  contract  with  one 
or  more  organizations  to  serve  as  a  PM 
and  assist  SSA  in  administering  the 
Ticket  to  Work  program.  Proposed 
§411.230  explains  that  SSA  will 
conduct  a  competitive  bidding  process 
to  select  one  or  more  private 
organizations  to  perform  the  PM's 
functions.  Proposed  §411.235  describes 
the  minimum  qualifications  required  of 
a  PM.  Proposed  §411.240  describes 
certain  limitations  that  are  placed  on  a 
PM  regarding  the  provision  of  services 
under  the  Ticket  to  Work  program. 
Proposed  §411.245  identifies  key 
responsibilities  that  a  PM  must  assume 
to  assist  SSA  in  administering  the 
program  and  proposed  §411.250 
explains  how  SSA  will  evaluate  a  PM. 

Subpart  E — Employment  Networks 

Section  1148(d)(4)(A)  of  the  Act 
requires  the  Commissioner  to  select  and 
enter  into  agreements  with  ENs  to 
provide  services  as  outlined  under  the 
Ticket  to  Work  program.  Section 
1148(f)(1)  states  that  each  EN  serving 
under  the  Ticket  to  Work  program  shall 
consist  of  an  agency  or  instrumentality 
of  a  State  (or  a  political  subdivision 
thereof)  or  a  private  entity  that  assumes 
responsibility  for  the  coordination  and 


delivery  of  ser\'ices  under  the  program 
to  beneficiaries  assigning  tickets  to  it. 

These  ENs  are  in  addition  to  State 
agencies  administering  or  super\ising 
the  administration  of  the  State  plan 
approved  under  title  I  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  720  et  seq.),  known  as  State 
VR  agencies,  that  will  also  be  ser\'ing 
beneficiaries  with  disabilities  under  the 
Ticket  to  Work  program.  State  VR 
agencies  will  have  the  option  of  ser%ing 
beneficiaries  with  tickets  either  as  an 
EN  (that  is,  to  be  paid  under  one  of  the 
EN  payment  systems  described  in 
subpart  H  of  the  proposed  rules)  or 
under  the  existing  cost  reimbursement 
payment  system  authorized  in  sections 
222(d)  and  1615(d)  of  the  Act.  The 
Commissioner  is  also  directed  to  enter 
into  an  agreement  with  any  alternate 
participant  operating  under  the 
authority  of  section  222(d)(2)  of  the  Act 
in  any  State  where  the  Ticket  to  Work 
program  is  being  implemented  if  the 
alternate  participant  chooses  to  ser\'e  as 
an  EN.  An  EN  may  consist  of  a  one-stop 
delivery  system  established  under 
subtitle  B  of  title  I  of  the  Workforce 
Investment  Act  of  1998  (29  U.S.C.  2811 
et  seq.). 

Section  1148(f)  of  the  Act  requires 
that  entities  seeking  to  participate  in  the 
Ticket  to  Work  program  as  ENs  meet 
certain  qualifications.  The 
Commissioner  has  discretion  in 
determining  the  qualifications  that  an 
entity  must  meet  to  be  approved  to  serve 
as  an  EN.  We  are  proposing 
requirements  for  ENs  that  are  not 
unduly  burdensome  and  that  are 
intended  to  permit  both  traditional  as 
well  as  other  types  of  entities  to  qualify. 
The  Commissioner's  intent  is  to  ensure 
that  non-traditional  service  providers 
are  not  prohibited  from  being  approved 
as  ENs,  while  still  requiring  evidence 
that  all  ENs  meet  certain  minimum 
qualifications  such  as  licensure, 
accreditation,  academic  qualifications, 
or  experience.  This  inclusive  approach 
is  critically  important  to  ensure  that 
beneficiaries  with  disabilities  have  a 
real  choice  in  ser\'ices  necessar\'  to 
obtain,  regain  and  maintain 
employment. 

Section  1148(f)  of  the  Act  also 
addresses  requirements  for  ENs  under 
the  Ticket  to  Work  program.  It  requires 
each  EN  to  serve  a  prescribed  service 
area  and  ensure  that  employment 
services.  VR  services,  and  other  support 
services  are  provided  under  appropriate 
rWPs. 

Proposed  §§411.300  and  411.305 
explain  what  an  EN  is  and  what  entities 
are  eligible  to  apply  to  serve  as  ENs. 
Proposed  §411.310  explains  how  public 
or  private  entities  will  apply  to  us  to  be 
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approved  as  EN's  and  how  we  will 
determine  whether  an  entity  qualifies  to 
be  an  EN.  Proposed  §  41 1.315  describes 
the  minimum  qualifications  for  an  EN 
under  the  Ticket  to  Work  program. 
Proposed  §411.320  describes  the  ma|or 
responsibilities  of  an  entity  serving  as 
an  EN.  Proposed  §411.321  explains  the 
conditions  under  which  we  will 
terminate  an  EN  for  inadequate 
performance.  Proposed  §411.325  lists 
the  reporting  requirements  placed  on  an 
entitv  serving  as  an  EN  and  proposed 
§411.330  explains  how  we  will  evaluate 
an  EN's  performance. 

Subpart  F — State  Vocational 
Rehabilitation  Agencies'  Participation 

Section  1 148(c)  of  the  Act  addresses 
participation  by  State  V'R  agencies  in  the 
Ticket  to  Work  program  Among  other 
things,  this  section  gives  each  State  V'R 
agency  the  opportunity  to  determine,  on 
a  case-by-case  basis,  whether  it  will 
participate  in  the  Ticket  to  Work 
program  as  an  EN  or  under  the  cost 
reimbursement  payment  system 
authorized  under  sections  222(d)  and 
1615(d)  of  the  .^ct  (see  20  CFR  404  2 101 
et  seq  and  416.2201  et  seq).  The  State 
VR  agency  must  elect  either  the 
outcome  payment  system  or  the 
outcome-milestone  payment  system  to 
be  used  when  it  chooses  to  function  as 
an  EN  when  serving  a  beneficiary  with 
a  ticket.  The  Commissioner  is  directed 
to  provide  for  periodic  opportunities  to 
exercise  this  election.  When  the  State 
VR  agency  serves  as  an  EN  under  the 
Ticket  to  Work  program,  it  means  that 
the  State  VR  agency  has  chosen,  with 
respect  to  a  particular  beneficiary,  the 
option  of  being  paid  under  the  EN 
payment  system  it  has  elected  for  this 
purpose.  Generally  under  the  Ticket  to 
Work  program,  however.  State  VR 
agencies  will  continue  to  operate  as  they 
do  today  For  example,  when  a  State  VR 
agency  functions  as  an  EN,  it  will 
provide  services  in  accordance  with  the 
requirements  of  the  State  plan  approved 
under  title  I  of  the  Rehabilitation  Act  of 
1973,  as  amended,  and  a  client  will 
complete  an  individualized  plan  for 
employment  (IPE)  with  the  State  VR 
agency  If  a  State  VR  agency  has  a 
dispute  over  a  payment  under  the  cost 
reimbursement  payment  system,  the 
State  VR  agency  will  use  the  dispute 
resolution  procedures  already  in  place 
under  20  CFR  404.2127  and  416.2227. 
The  new  responsibilities  for  State  VR 
agencies  under  the  Ticket  to  Work 
program  include  checking  if  State  VR 
agency  clients  have  a  ticket  ready  for 
assignment,  routing  EN  payment 
dispute  questions  through  the  PM,  and 
providing  reports  regarding  the 


outcomes  achieved  by  its  clients  who 
have  a  ticket 

Subpart  F  of  the  proposed  rules 
establishes  that  the  cost  reimbursement 
payment  system  is  a  payment  option 
under  the  Ticket  to  Work  program  for 
State  VR  agencies.  Proposed  §  411.360 
explains  what  a  State  VR  agency  must 
do  to  function  as  an  EN  under  the  Ticket 
to  Work  program  with  respect  to  a 
beneficiary  and  explains  that  a  State  VR 
agency  mav  choose,  on  a  case-by-case 
basis,  to  seek  payment  from  SSA  under 
the  cost  reimbursement  payment  system 
or  its  elected  EN  payment  system. 
Proposed  §411.365  describes  how  a 
State  VR  agency  will  select  an  EN 
payment  system  for  use  when 
functioning  as  an,  EN.  Proposed 
§  4 1 1  370  explains  that  a  State  VR 
agency  may  choose  to  serve  all 
beneficiaries  with  tickets  under  the  cost 
reimbursement  payment  system. 
Proposed  §411.3  75  explains  that  State 
VR  agencies  must  continue  to  provide 
services  to  beneficiaries  with  tickets 
under  the  requirements  of  the  State  plan 
approved  under  title  1  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  use  720  et  seq). 

Proposed  §411.380  describes  how  a 
State  VR  agency  will  determine  if  a 
person  seeking  services  is  a  disabled 
beneficiary  with  a  ticket  Proposed 
§411.385  explains  what  the  State  VR 
agency  must  do  when  it  determines  that 
a  person  is  a  beneficiary  with  a  ticket 
available  for  assignment  and  how  it  will 
work  with  the  PM  to  facilitate  the 
assignment  of  a  beneficiary's  ticket  to 
the  State  VR  agency  when  the 
beneficiary  chooses  to  make  such 
assignment.  It  also  explains  how  the 
State  VR  agency  will  notify  the  PM 
regarding  the  method  of  payment  it  is 
selecting  for  a  particular  beneficiary. 

Proposed  §411.390  describes  what  a 
State  VR  agency  should  do  when  it 
determines  that  a  beneficiary  already 
receiving  services  under  an  approved 
[PE  is  a  beneficiary  with  a  ticket 
available  for  assignment.  Proposed 
§411.395  explains  that  each  State  VR 
agency  will  be  required  to  provide 
periodic  reports  to  SSA  on  the  specific 
outcomes  achieved  with  respect  to  the 
services  provided  to  beneficiaries  under 
the  Ticket  to  Work  program. 

Section  1148(c)(3)  ofthe  Act  requires 
State  VR  agencies  and  ENs  to  enter  into 
agreements  regarding  the  conditions 
under  which  services  will  be  provided 
when  an  EN  that  has  been  assigned  the 
beneficiary's  ticket  refers  the  beneficiary 
to  a  State  VR  agency  for  services. 
Proposed  §  4 1 1 .400  explains  that  an  EN 
may  refer  a  beneficiary  that  it  is  serving 
under  the  Ticket  to  Work  program  to  a 
State  VR  agency  for  services  only  if  such 


an  agreement  is  in  place  prior  to  the  EN 
making  the  referral.  Proposed  §411.410 
explains  that  these  agreements  are 
broad-based  and  apply  to  all 
beneficiaries  who  may  be  referred  by  an 
EN  to  a  particular  State  VR  agency. 
Proposed  §411.415  explains  that  the  PM 
will  verify  the  establishment  of  such 
agreements  based  on  the  EN's 
submission  of  a  copy  of  the  agreement 
to  the  PM.  Proposed  §411.420  provides 
guidance  on  what  should  be  included  in 
these  agreements  and  proposed 
§411.425  explains  what  a  State  VR 
agency  should  do  if  an  EN  attempts  to 
refer  a  beneficiary  being  served  under 
the  Ticket  to  Work  program  to  the  State 
VR  agency  without  having  established 
such  an  agreement.  Proposed  §411.430 
explains  what  the  PM  should  do  when 
notified  that  a  referral  has  been 
attempted  in  the  absence  of  an 
agreement.  Proposed  §411.435 
establishes  procedures  for  resolving 
disputes  arising  under  these  agreements. 

Subpart  G — Requirements  for  Individual 
Work  Plans 

Section  1148(g)  ofthe  Act  requires 
each  EN  to  ensure  that  employment 
services,  vocational  rehabilitation 
services,  and  other  support  services 
provided  under  the  Ticket  to  Work 
program  are  provided  under  IWPs.  The 
minimum  requirements  for  an  IWP  are 
spelled  out  in  this  section. 

Subpart  G  of  these  proposed  rules 
establishes  the  requirements  for  the  IWP 
that  must  be  developed  when  an  EN  and 
a  beneficiary  with  a  ticket  come  to  a 
mutual  understanding  to  work  in 
partnership  under  the  Ticket  to  Work 
program  to  assist  the  beneficiary  in 
achieving  employment  that  is  self- 
supporting  and  that  reduces 
dependence  on  cash  assistance. 
Beneficiaries  who  are  clients  of  the  State 
VR  agencies  will  continue  to  use  the 
individualized  plan  for  employment 
rather  than  an  IWP.  Proposed  §  411.455 
explains  the  purpose  of  the  IWP  and 
explains  that  the  EN  must  develop  and 
implement  the  plan  in  a  manner  that 
gives  the  beneficiary  the  opportunity  to 
exercise  informed  choice  in  selecting  an 
employment  goal.  Proposed  §411.460 
explains  that  the  beneficiary  and  the  EN 
share  the  responsibility  for  determining 
the  content  of  the  IWP. 

Proposed  §411.465  describes  the 
specific  information  that  must  be 
included  in  each  IWP  and  proposed 
§  411.470  explains  that  an  IWP  becomes 
effective  on  the  date  it  was  signed  by  a 
beneficiary,  or  the  beneficiary's 
representative,  and  by  the  EN,  provided 
that  the  program  manager  verifies  that  a 
beneficiary  has  a  ticket  eligible  for 
assignment  and  records  the  assigimient. 
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Subpart  H — Employment  Network 
Payment  Systems 

Section  1148(h]  ofthe  Act  provides 
that  the  Ticket  to  Work  program  shall 
provide  for  payments  authorized  by  the 
Commissioner  to  ENs.  These  pajrments 
shall  occur  imder  either  an  outcome 
payment  system  or  an  outcome- 
milestone  payment  system.  The  two 
systems  are  defined  in  §  411.500.  This 
section  also  defines  two  other  terms  we 
use  related  to  the  payment  systems. 

The  amount  we  can  pay  to  an  EN 
(including  a  State  VR  agency  choosing 
to  be  paid  as  an  EN)  imder  either 
payment  system  is  based  upon  the  prior 
calendar  year's  national  average 
disability  benefits  payable  under  tide  n 
or  tide  XVI,  not  upon  the  specific 
benefit  payable  to  a  beneficiary  with  a 
ticket.  The  amount  payable  to  an  EN 
will  depend  upon  whether  the 
individual  who  assigned  his  or  her 
ticket  to  the  EN  is  entitled  to  benefits 
under  tide  11  or  is  eligible  for  benefits 
under  title  XVI.  If  the  beneficiary  is 
concurrenUy  entiUed  under  title  II  and 
eligible  under  tide  XVI,  we  will  use  the 
tide  n  payment  calcidation  base. 

Payments  to  ENs  are  for  specific 
milestones  or  outcomes  achieved  by  a 
beneficiary  who  assigns  a  ticket  to  the 
EN.  Such  payments  are  not  based  upon 
the  costs  of  specific  services  provided 
by  the  EN. 

The  outcome  payments  imder  either 
EN  payment  system  are  payable  for  a 
maximimi  of  60  months.  These  months 
do  nol  have  to  be  consecutive.  Section 
1148(h)(3)(C)  ofthe  Act  provides  that 
the  schedule  of  payments  to  the  EN 
under  the  outcome-milestone  payment 
system  shall  be  designed  so  that  the 
total  of  the  payments  is  less  than,  on  a 
net  present  value  basis,  the  total 
payments  the  EN  would  be  limited  to  if 
the  EN  were  paid  imder  the  outcome 
payment  system. 

Section  1148(c)  ofthe  Act  permits 
each  State  VR  agency  to  participate  in 
the  program  as  an  EN  with  respect  to  a 
disabled  beneficiary.  When  the  State  VR 
agency  elects  to  participate  in  the  Ticket 
to  Work  program  as  an  EN  with  respect 
to  a  disabled  beneficiary,  the  State  VR 
agency  shall  be  paid  in  accordance  vdth 
its  elected  EN  pajrment  system.  If  the 
State  VR  agency  chooses  not  to 
participate  as  an  EN  with  respect  to  a 
disabled  beneficiary,  the  State  VR 
agency  shall  be  paid  for  services 
provided  to  that  beneficiary  in 
accordance  with  the  cost  reimbursement 
payment  system  under  sections  222(d) 
and  1615(d)  and  (e)  ofthe  Act.  Chu- 
regulations  concerning  this  cost 
reimbursement  payment  system  are  at 
20  CFR  §§404.2101  dirough  404.2127 


and  §§  416.2201  through  416.2227. 
Payments  to  State  VR  agencies  are 
discussed  in  §411.510. 

Each  EN  will  elect  the  EN  payment 
system  it  will  be  paid  under  when  it 
agrees  to  become  an  EN.  We 
periodically  will  offer  each  EN 
(including  a  State  VR  agency)  the 
opportimity  to  change  its  elected 
payment  system.  If  the  EN  does  change 
its  elected  pajrment  system,  the  change 
will  apply  only  to  tickets  assigned  to  the 
EN  after  the  change  in  the  elected 
payment  system  is  made  known  to  SSA. 
These  provisions,  including  the 
firequency  of  opportunity  for  an  EN  to 
change  its  payment  system,  are 
discussed  in  §§  411.505  through 
411.520. 

Sections  411.525  through  411.565 
provide  our  proposed  rules  for 
computing  payments  to  ENs  under  the 
two  EN  payment  systems  and  for 
allocating  payments  to  multiple  ENs  to 
whom  the  ticket  was  assigned  at 
different  times. 

Section  1148(h)(2)  ofthe  Act  provides 
that  the  outcome  payment  system  shall 
provide  for  a  schedule  of  payments  to 
an  EN,  in  connection  with  a  beneficiary 
who  assigns  a  ticket  to  the  EN,  for  each 
month,  during  the  individual's  outcome 
payment  period,  for  which  Social 
Security  disability  benefits  and  Federal 
SSI  benefits  based  on  disability  or 
bhndness  are  not  payable  to  the 
individual  because  of  work  or  earnings. 
There  can  be  a  maximum  of  sixty 
outcome  payment  months  and, 
therefore,  a  maximum  of  sixty  monthly 
outcome  payments.  In  proposed 
§411.525,  we  explain  that  an  outcome 
payment  month  is  a  month  for  which 
Social  Security  disability  benefits  and 
Federal  SSI  benefits  based  on  disability 
or  blindness  are  not  payable  to  the 
individual  because  of  work  or  earnings. 
The  proposed  rules  also  provide  criteria 
for  determining  whether  a  month 
occurring  after  the  month  in  which  a 
beneficiary's  entiUement  to  Social 
Security  disability  benefits  ends  or 
eligibility  for  SSI  benefits  based  on 
disability  or  blindness  terminates  due  to 
work  activity  or  earnings  will  be 
considered  to  be  an  outcome  payment 
month.  Under  the  proposed  rules,  we 
will  consider  any  month  after  the  month 
in  which  such  entidement  ends  or 
eligibility  terminates  because  of  work  or 
earnings  to  be  an  outcome  payment 
month  if  the  individual  has  gross 
earnings  from  employment  (or  net 
earnings  from  self-employment)  in  that 
month  that  are  at  or  above  the  SGA 
dollar  amount  in  20  CFR  404.1574(b)(2) 
(for  an  individual  who  is  not  statutorily 
blind)  or  in  20  CFR  404.1584(d)  (for  an 
individual  who  is  statutorily  blind),  and 


the  individual  is  not  entided  to  any 
monthly  benefits  under  tide  II  or 
eligible  for  any  benefits  under  title  XVI 
for  that  month. 

In  §411.525.  we  propose  that  monthly 
payments  under  the  outcome  payment 
system  will  be  40  percent  of  the 
payment  calculation  base,  which  is 
defined  in  §411.500.  This  percentage  is 
the  maximum  the  law  allows  at  the 
beginning  ofthe  program.  Under  the 
outcome  payment  system,  each  monthly 
outcome  payment  is  the  same  during  a 
calendar  year.  At  the  end  of  each 
calendar  year,  the  payment  calculation 
base  will  be  re-figured  for  the  next  year. 

For  example,  at  the  end  of  calendar 
year  2000  the  national  average  disability 
benefits  payable  per  month  for  2000  will 
be  calculated  for  tide  11  and  for  tide  XVI. 
Forty  percent  will  be  multiplied  by  each 
of  these  two  amounts  to  determine  the 
monthly  outcome  payment  amounts  for 
calendar  year  2001  under  the  outcome 
payment  system.  At  the  end  of  2001.  the 
computation  will  be  repeated  using  the 
2001  national  average  disability  benefits 
payable  per  month  to  determine  the 
monthly  payment  under  the  outcome 
payment  system  for  2002. 

To  illustrate  with  sample  data,  if 
outcome  payment  months  occurred  in 
calendar  year  2 ,  the  following  meiximum 
monthly  outcome  payments  would  be 
based  upon  the  calendar  year  1  payment 
calculation  base  as  follows — 

For  title  II  and  concurrent  tide  II/XVI 
beneficiaries: 
Average  national  disability  benefit  for 

year  1  =  $693  per  month 
$693x40%  =$277 
$277  is  the  monthly  payment  amount  to 

the  EN  for  an  outcome  payment 

month  in  calendar  year  2 
For  title  XVI  recipients: 
Average  national  disability  payment  for 

year  1  =  $440  per  month 
$440'>c40%  =$176 
$176  is  the  monthly  payment  amount  to 

the  EN  for  an  outcome  payment 

month  in  calendar  year  2 
As  the  national  average  disability 
benefit  payable  tends  to  rise  every  year 
due,  in  part,  to  cost-of-living 
adjustments,  the  annual  computation  of 
the  payment  calculation  base  should 
increase  the  monthly  outcome  payment 
amount  for  each  succeeding  year. 

The  outcome-milestone  payment 
system  provides  payments  to  the  EN 
when  the  beneficiary  achieves 
milestones  directed  toward  the  goal  of 
permanent  employment.  Payments  for 
the  milestones  achieved  come  before, 
and  are  in  addition  to.  payments  made 
during  the  outcome  payment  period. 

Proposed  §411.525  explains  that  we 
will  pay  an  EN  to  whom  a  ticket  has 
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been  assigned  only  for  milestones  or 
outcomes  that  are  achieved  prior  to  the 
month  in  which  an  individual's  ticket 
terminates.  We  will  not  pay  milestone 
or  outcome  payments  based  on  an 
individual's  work  activity  or  earnings  in 
or  after  the  month  a  ticket  terminates 

Section  411.535  describes  the  two 
milestones  we  are  proposing.  Both 
milestones  occur  after  work  begins  and 
are  based  upon  an  earnings  level  and 
duration  of  work.  Both  milestones  can 
be  attained  even  if  there  are 
interruptions  in  the  work  pattern.  The 
amount  of  the  second  milestone 
payment  is  more  than  the  first,  but  the 
beneficiary  must  work  longer  in  order 
for  the  EN  to  receive  the  second 
milestone  payment.  Both  milestones  are 
based  upon  the  dollar  amount  we  use 
when  we  evaluate  monthly  earnings  to 
determine  if  work  activity  is  SGA.  For 
calendar  year  2000,  these  dollar 
amounts  are  S700  per  month  for 
beneficiaries  who  are  not  statutorily 
blind  and  $1,170  per  month  for 
beneficiaries  who  are  statutorily  blind. 
Section  411.535  proposes  the  milestone 
requirements.  Section  411.540  proposes 
how  we  will  calculate  the  payment  for 
each  milestone.  For  milestone  one.  we 
propose  using  a  percentage  of  the 
payment  calculation  base  defined  in 
§411.500  that  approximately  equals  two 
outcome  payment  months  under  the 
outcome-milestone  payment  system.  For 
milestone  two.  we  propose  to  double  the 
percentage  used  for  milestone  one. 

Section  411.545  proposes  how.  under 
the  outcome-milestone  payment  system, 
we  will  calculate  the  amount  payable 
for  outcome  payment  period  months 
following  the  payment  of  milestones. 
Monthly  outcome  payments  during  the 
first  12  outcome  payment  period 
months  (months  1-12)  .vill  be  the 
lowest  and  also  will  be  reduced  each 
month  by  an  amount  equal  to  '  -jth  of 
the  total  milestone  payments  made  with 
respect  to  a  ticket.  Monthly  outcome 
payments  during  the  fifth  interval  of  12 
outcome  payment  period  months 
(months  49-60)  will  pay  the  highest 
amount  per  month.  The  outcome  month 
payments  under  the  outcome-milestone 
payment  system  will  be  a  percentage  of 
the  payment  calculation  base  applicable 
to  the  year  in  which  the  outcome 
payment  month  occurs.  Under  the 
outcome-milestone  payment  system  we 
propose  to  use.  the  total  potential 
payment  will  be  about  85  percent  of  the 
total  potential  payment  that  could  be 
made  under  the  outcome  payment 
system.  As  stated  previously,  the 
outcome  payment  months  do  not  have 


to  be  consecutive  months  under  either 
EN  payment  system. 

Section  411.555  proposes  that  an  EN 
may  generally  keep  its  milestone  and 
outcome  payments  received  under  the 
elected  payment  system,  even  if  the 
beneficiary  does  not  sustain  work  for  60 
outcome  payment  period  months.  This 
section  also  states  that  retroactive 
adjustments  to  payments  already  ^ 
received  by  ENs  may  occur  for  reasons 
related  to  our  modifying  our  previous 
determination  about  a  beneficiary's  right 
to  benefits,  or  due  to  allocating  a  prior 
payment  with  another  EN. 

Sections  411.560  and  411.565  explain 
that  it  is  possible  to  pay  more  than  one 
EN  for  the  same  milestone  or  outcome 
payment  month.  In  this  situation,  the 
payment  would  be  allocated  among  the 
ENs  that  qualify  for  payment.  Section 
1148(e)(3)  of  the  Act  provides  that  the 
PM  will  determine  the  allocation  based 
on  the  services  provided  by  each  EN. 
We  propose  it  also  will  be  possible  to 
pay  more  than  one  EN  for  different 
milestones  or  outcome  payment  months 
on  the  same  ticket.  When  more  than  one 
EN  is  eligible  for  payment  with  respect 
to  a  ticket,  we  propose  paying  each  EN 
in  accordance  with  its  elected  payment 
system  at  the  time  the  ticket  was 
assigned  to  each  EN. 

Section  411.570  provides  that  the  Act 
prohibits  an  EN  from  requesting  or 
accepting  compensation  from  a 
beneficiary  for  the  EN's  services. 

Proposed  §411.575  describes  how  an 
EN  will  request  payment  for  either  a 
milestone  payment,  or  an  outcome 
payment  month.  The  EN  will  make  a 
written  request  to  the  PM  for  payment 
for  each  milestone.  The  request  will  be 
accompanied  by  evidence  showing  that 
the  milestone  was  achieved.  We  do  not 
have  to  stop  a  beneficiary's  monthly 
cash  payment  in  order  to  pay  a 
milestone  payment  to  an  EN. 

For  outcome  payments  under  either 
EN  payment  system,  an  EN  must  submit 
a  written  request  for  payment  to  the  PM. 
The  request  and  evidence  of  work  or 
earnings  that  is  sufficient  to  reduce 
monthly  Federal  cash  benefits  to  zero 
are  required  in  order  to  begin  outcome 
payments  to  the  EN.  We  will  make  the 
determination  that  the  work  or  earnings 
are  sufficient  to  stop  the  beneficiar\''s 
monthly  c:ash  payment  by  using  the 
same  criteria  we  already  use  to  make 
this  determination.  For  outcome 
payments  for  months  after  a 
beneficiarv's  entitlement  to  Social 
-Security  disability  benefits  ends  or 
eligibility  for  SSI  benefits  based  on 
disability  or  blindness  terminates  due  to 


work  activity  or  earnings,  an  EN  must 
submit  evidence  that  the  individual  has 
monthly  gross  earnings  from 
employment  or  net  earnings  from  self- 
employment  that  are  at  or  above  the 
applicable  SGA  dollar  amount.  In  order 
to  continue  receiving  monthly  outcome 
payments,  the  EN  must  provide  ongoing 
evidence  of  work  and  earnings  to 
demonstrate  that  it  is  entitled  to  each 
monthly  outcome  payment. 

Proposed  §411.580  explains  that  an 
EN  must  first  have  had  the  ticket 
assigned  to  it  before  it  can  be  eligible  to 
receive  milestone  or  outcome  payments. 

As  a  beneficiary  is  free  to  choose 
where  to  assign  a  ticket,  proposed 
§  411.585  explains  that  a  State  VR 
agency  and  an  EN  can  both  be  eligible 
for  payment  on  a  ticket  if  the  State  VR 
agency  elects  to  be  paid  as  an  EN. 
Therefore,  each  entity  can  be  paid  as  an 
EN  under  its  respective  EN  payment 
system.  However,  if  the  State  VR  agency 
chooses  to  serve  a  beneficiary  with  a 
ticket  and  to  be  paid  under  the  cost 
reimbursement  payment  system,  then 
we  will  pay  either  the  State  VR  agency 
under  the  cost  reimbursement  payment 
system  or  we  will  pay  an  EN  under  its 
elected  payment  system.  We  propose 
that,  for  each  ticket,  a  payment  either 
under  the  cost  reimbiusement  payment 
system  or  under  an  elected  EN  payment 
system  will  exclude  any  payment  under 
the  other  payment  system.  We  propose 
this  restriction  to  comply  with  the 
payment  limitations  that  exist  in  the  Act 
for  the  cost  reimbursement  payment 
system  and  for  the  EN  payment  systems. 
Absent  this  restriction,  it  would  be 
possible  to  pay  separately  under  both 
the  cost  reimbursement  payment  system 
and  under  the  EN  payment  systems 
such  amounts  as,  when  combined, 
would  exceed  the  statutory  limitation  of 
one  or  both  of  these  payment  systems 
for  serving  the  same  beneficiary  under 
the  same  ticket. 

Following  is  a  chart  showing  an 
example  of  payments  under  each  of  the 
two  EN  payment  systems.  This  chart 
illustrates  howwe  propose  to  calculate 
payments  under  the  outcome  payment 
system  and  under  the  outcome- 
milestone  payment  system.  The 
payment  calculation  base  was 
determined  as  discussed  above  in  the 
preamble.  Actual  data,  based  upon 
calendar  year  2000,  should  be  available 
at  the  end  of  the  calendar  year  for 
implementing  the  EN  payment  systems 
in  calendar  year  2001, 
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Proposed  §  4 11. 590  describes  what  an 
EN  or  State  VR  agency  can  do  if  either 
disagrees  with  our  decision  on  a 
payment  request  which  is  submitted. 
This  section  also  explains  that  an  EN 
cannot  appeal  our  determination  about 
a  beneficiarv's  right  to  benefits  even 
when  that  determination  affects  the 
payment  to  an  EN 

Proposed  §411.595  identifies  various 
methods  we  will  use  to  monitor  the  EN 
payment  systems  for  financial  integrity. 
Section  411.597  proposes  that  we 
periodically  review  the  conditions 
affecting  payment  under  the  two  EN 
pavment  systems  to  determine  if  these 
pavment  systems  are  providing 
adequate  incentives  and  appropriate 
economies  for  ENs  to  assist  beneficiaries 
to  enter  the  workforce. 

Subpart  I — Ticket  to  Work  Program 
Dispute  Resolution 

Program  managers  and  employment 
networks  may  have  disputes  with  us 
under  the  Ticket  to  Work  program.  In 
addition,  section  1148(d)(7)  of  the  Act 
requires  us  to  provide  for  a  mechanism 
for  resolving  disputes  between 
beneficiaries  and  ENs.  between  ENs  and 
PMs.  and  between  PMs  and  service 
providers.  As  part  of  this  process,  SSA 
is  required  to  provide  a  party  to  a 
dispute  a  reasonable  opportunity  for  a 
full  and  fair  review  of  the  matter  in 
dispute.  Finally,  beneficiaries  and  State 
VR  agencies  may  have  disputes  The 
various  dispute  resolution  mechanisms 
are  discussed  below. 

PM  and  EN  Disputes  With  SSA 

Since  PMs  will  operate  under 
contracts  with  SSA  and  since  ENs.  other 
than  State  VR  agencies  functioning  as 
ENs.  will  operate  under  agreements 
with  SSA,  disputes  between  SSA  and 
PMs  and  between  SSA  and  ENs  will  be 
subject  to  the  dispute  resolution 
procedures  contained  in  the  contracts 
and  agreements  with  SSA. 

Disputes  Between  Beneficiaries  and 
ENs 

There  is  a  three-step  process  for 
resolving  disputes  between  beneficiaries 
and  ENs.  This  three-step  process  will 
ensure  that  both  beneficiaries  and  ENs 
have  the  opportunity  to  resolve  disputes 
using  informal  means. 

As  a  first  step  in  the  dispute 
resolution  process,  each  EN  is  required 
to  have  an  internal  grievance  procedure 
whereby  beneficiaries  have  the 
opportunity  to  work  with 
representatives  of  the  EN  to  try  to 
resolve  any  disputes  arising  during  the 
implementation  or  amending  of  an  IWP 
If  the  dispute  is  not  resolved  using  the 
ENs  internal  grievance  procedures,  both 


the  beneficiary  and  the  EN  will  have  the 
option  of  contacting  the  PM  for 
assistance  in  resolving  the  dispute. 
Upon  request,  the  PM  will  conduct  a 
full  review  of  the  matter  in  dispute  and 
make  a  recommendation  to  the 
beneficiary  and  the  EN  as  to  how  the 
dispute  might  be  resolved  (see  proposed 
§411.615).  This  second  step  is  intended 
to  provide  the  parties  to  the  dispute  the 
opportunity  to  present  their  case  before 
an  impartial  third  party,  the  PM.  The 
third  step  involves  bringing  the  dispute 
to  SSA. 

Proposed  §411.605  explains  the  ENs 
responsibilities  regarding  this  dispute 
resolution  process,  including  informing 
beneficiaries  of  the  availability  of 
assistance  from  the  State  Protection  and 
Advocacy  (P&A)  system  at  every  step  in 
the  dispute  resolution  process.  Proposed 
§411.610  identifies  specific  points  in 
the  rehabilitation  process  when 
beneficiaries  must  be  informed  about 
the  procedures  for  resolving  disputes. 

Proposed  §411.615  describes  how  a 
disputed  issue  will  be  referred  to  the 
PM,  including  what  information  should 
be  submitted.  Proposed  §411.620  tells 
how  long  the  PM  has  to  provide  a 
written  recommendation  on  how  to 
resolve  the  dispute.  Proposed  §411.625 
explains  that  if  the  parties  to  the  dispute 
do  not  agree  with  the  PMs 
recommendation  and  the  dispute 
continues  to  be  unresolved,  either  the 
beneficiar>'  or  the  EN  has  the  option  of 
bringing  the  dispute  to  the  attention  of 
a  Dispute  Resolution  Board  that  will  be 
created  within  SSA  to  resolve  such 
disputes  and  issue  administrative 
decisions. 

The  Dispute  Resolution  Board  will 
consist  of  five  members.  The  members 
will  be  SSA  staff  from  the  Office  of 
Employment  Support  Programs  who  are 
knowledgeable  regarding  the  Ticket  to 
Work  program.  As  appropriate,  the 
membership  will  be  supplemented  with 
SSA  staff  with  specialized  knowledge  in 
other  areas. 

Proposed  §411.625  also  describes  the 
information  that  must  be  submitted  to 
SSA  to  facilitate  the  Dispute  Resolution 
Board's  review  of  the  dispute.  Proposed 
§  41 1.630  explains  that  SSA's  decision 
is  final. 

Proposed  §411.635  explains  that  a 
beneficiary  has  the  right  to  be 
represented  in  the  dispute  resolution 
process  under  the  Ticket  to  Work 
program  and  that  the  State  P&A  system 
is  available  to  provide  assistance  and 
advocacy  services  to  beneficiaries 
seeking  or  receiving  services  from  ENs 
operating  under  the  Ticket  to  Work 
program. 


Disputes  Between  ENs  and  PMs 

Proposed  §411.650  explains  that  a 
dispute  between  an  EN  and  the  PM.  that 
does  not  involve  an  EN's  payment 
request,  will  be  resolved  using  the 
procedures  for  resolving  disputes 
developed  by  the  PM.  If  the  matter 
cannot  be  resolved  using  these 
procedures,  it  will  be  forwarded  to  SSA 
for  resolution.  Proposed  §411.655 
explains  how  a  PM  will  refer  disputes 
to  us.  Proposed  §  411.660  explains  that 
SSA's  decision  on  a  dispute  between  an 
EN  and  a  PM  is  final. 

A  dispute  over  a  payment  request 
submitted  by  an  EN,  including  a  State 
VR  agency  serving  as  an  EN,  will  be 
resolved  using  the  dispute  resolution 
procedures  contained  in  §411.590. 

Disputes  Between  Service  Providers 
and  PMs 

We  are  required  to  provide  a 
mechanism  for  resolving  disputes 
between  service  providers  and  program 
managers.  Most  service  providers 
approved  to  serve  beneficiaries  under 
the  Ticket  to  Work  program  will  be 
serving  as  ENs.  Disputes  between  ENs 
and  PMs  over  payments  are  discussed  iii 
subpart  H.  Other  disputes  between  ENs 
and  PMs  are  discussed  above,  and  in 
§§411.650,  411.655,  and  411.660.  State 
VR  agencies  that  choose  not  to  serve 
beneficiaries  with  tickets  as  ENs  will  be 
the  only  other  service  providers  having 
a  relationship  with  a  PM  under  the 
Ticket  to  Work  program.  Disputes 
between  a  State  VR  agency  that  is  not 
functioning  as  an  EN  and  a  PM,  that 
involve  issues  related  to  ticket 
assignment  and  do  not  involve  a  request 
for  payment  or  other  reimbursement 
issue,  will  be  handled  in  accordance 
with  the  PM's  dispute  resolution 
procedures.  A  dispute  over  a  payment 
request  submitted  by  a  State  VR  agency 
which  is  serving  a  beneficiary  with  a 
ticket  under  the  vocational 
rehabilitation  cost  reimbursement 
system  (see  sections  222(d)  and  1615(d) 
of  the  Act)  will  be  resolved  under 
existing  regulations  governing  the 
resolution  of  disputes  regarding  a 
payment  request  (see  20  CFR 
404.2127(a)  and  416.2227(a)). 

Disputes  Between  Beneficiaries  and 
State  VR  Agencies 

Proposed  §411.640  explains  that  the 
dispute  resolution  procedures  in  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  720  at  seq.)  apply  to  any 
dispute  arising  between  a  disabled 
beneficiary  and  a  State  VR  agency, 
regardless  of  whether  the  services  are 
being  provided  under  one  of  the  EN 
payment  systems  or  under  the  cost 
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reimbursement  payment  system 
authorized  under  sections  222(d)  and 
1615(d)  of  the  Act. 

Subpart  J— The  Ticket  to  WoHcProgmm 
and  Alternate  Participants  Under  the 
Programs  for  Payments  for  Vocational 
Rehabilitation  Services 

Section  101(d)  of  TWWIIA  requires 
graduated  implementation  of  the  Ticket 
to  Work  program.  The  program  will  be 
phased  in  nationally  over  a  three-year 
period,  with  the  first  tid  3ts  being 
issued  early  in  2001.  SSA  will  annoimce 
the  States  selected  for  participation  in 
the  Ticket  to  Work  program  in  the 
Federal  Register,  imtil  the  program  has 
been  implemented  nationwide.  By 
January  1,  2004,  the  program  will  be 
operating  in  all  States  and  U.S. 
Territories. 

Section  1148(d)(4)(B)  of  the  Act 
requires  the  Commissioner,  in  any  State 
where  the  Ticket  to  Work  program  is 
implemented,  to  enter  into  agreements 
with  any  alternate  participant  that  is 
operating  under  the  authority  of  section 
222(d)(2)  of  the  Act  in  the  State  as  of  the 
date  of  enactment  of  TWWIIA  if  the 
alternate  participant  chooses  to  serve  as 
an  EN  under  the  program. 

Subpart  J  of  these  proposed  ndes 
describes  how  implementation  of  the 
Ticket  to  Work  program  affects  the 
current  alternate  participant  payment 
programs  under  20  CFR  404.2101  et  seq. 
and  416.2201  et  seq.  Proposed  §411.700 
explains  what  an  alternate  participant 
is.  Proposed  §411.705  and  §411.710 
explain  that  an  approved  alternate 
participant  has  the  option  of  becoming 
an  EN  when  the  Ticket  to  Work  program 
is  implemented  in  a  State  and  tells  an 
alternate  participant  what  it  must  do  to 
become  an  EN.  Sections  411.715 
through  411.730  describe  how  the 
transition  process  will  occur  for 
alternate  participants  who  choose  to 
become  ENs.  These  sections  explain 
how  SSA  vnll  handle  payments  related 
to  beneficiaries  who  were  being  served 
by  alternate  participants  imder  existing 
employment  plans  prior  to  the  Ticket  to 
Work  program  being  implemented  in 
the  State  and  the  alternate  participant 
becoming  an  EN.  These  sections  also 
provide  that  SSA  will  not  provide 
reimbiu-sement  for  any  services 
provided  to  a  beneficiary  imder  the 
alternate  participant  payment  system 
after  December  31,  2003. 

Clarity  of  These  Proposed  Rules 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1 , 
1998  (63  FR  31885)  require  each  agency 
to  write  all  rules  in  plain  language.  In 
addition  to  your  substantive  conunents 
on  these  proposed  rules,  we  invite  your 


comments  on  how  to  make  these 
proposed  rules  easier  to  luiderstand. 
For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  requirements  in  the  rules 
clearly  stated? 

•  Do  the  ndes  contain  technical 
language  or  jargon  that  isn't  clear? 

•  Wotdd  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rules  easier  to 
understand? 

•  Would  Topre  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  coiud  we  do  to  make  the 
ndes  easier  to  understand? 

Additional  Matters  for  Comment 

While  we  are  proposing  rules  to 
implement  the  new  Ticket  to  Work 
program  authorized  in  section  101  of 
TWWIIA,  we  will  at  a  future  time 
address  the  following  matters: 

1.  Section  1148(f)(4)  of  the  Social 
Security  Act,  as  added  by  section  101  of 
TWWIIA.  requires  that  "Each 
employment  network  shall  prepare 
periodic  reports,  on  at  least  an  annual 
basis,  itemizing  for  the  covered  period 
specific  outcomes  achieved  with  respect 
to  specific  services  provided  by  the 
employment  network.  Such  reports 
shall  conform  to  a  national  model 
prescribed  imder  this  section."  We 
invite  public  conmients  on  what  this 
national  model  for  periodic  reports 
should  include. 

2.  Section  1148(d)(6)  of  the  Social 
Security  Act,  as  added  by  section  101  of 
TWWIIA.  requires  that  "The 
Commissioner  shall  provide  for  such 
periodic  reviews  as  are  necessary  to 
provide  for  effective  quality  assurance 
in  the  provision  of  services  by 
employment  networks.  The 
Commissioner  shall  solicit  and  consider 
the  views  of  consiuners  and  the  program 
manager  under  which  the  employment 
networks  serve  and  shall  consult  with 
providers  of  services  to  develop 
performance  measurements."  We  invite 
comments  from  consumers,  service 
providers,  and  other  members  of  the 
public  on  the  performance  standards  we 
should  use  to  provide  for  effective 
quality  assurance  of  the  Ticket  to  Work 
program. 

Eligibility  for  a  Ticket  for  SSI  Childhood 
Disability  Beneficiaries  Age  1 6  and 
Older 

Proposed  411.125  states  that  an 
individual  will  be  eligible  to  receive  a 
ticket  in  a  month  in  which  he  or  she  is 
age  18  or  older  and  has  not  attained  age 
65,  provided  the  individual  has 


qualified  for  tide  II  benefits  based  on 
disability  or  qualified  for  title  XVI 
benefits  based  on  disability  under  the 
adult  standard  or  based  on  blindness. 
As  we  gain  experience  with  the  Ticket 
to  Work  program,  we  plan,  at  a  later 
time,  to  explore  the  possibility  of 
expanding  the  age  criteria  for  receiving 
a  ticket  to  include  those  SSI 
beneficiaries  age  16  and  older  who  are 
eligible  for  disability  benefit  payments 
based  on  the  childhood  disability 
standard.  We  plan  to  seek  comments  on 
this  possible  age  expansion  at  a  later 
time,  but  if  you  wish  to  comment  on  the 
issue  of  providing  tickets  to  this  group 
of  beneficiaries  now,  please  do  so.  We 
will  consider  carefully  any  comments 
we  receive. 

Electronic  Version 

The  electronic  version  of  this 
document  is  available  on  the  Internet  at 
http://www.access.gpo.gov/su_docs/ 
aces/acesl40.html.  It  is  also  available 
on  the  Internet  site  for  SSA  at  http:// 
www.ssa.gov. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  proposed  rules 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  will  be  subject  to 
OMB  review.  For  the  five-year  period 
from  fiscal  year  2001  through  2005,  the 
effects  on  the  Old  Age,  Survivors  and 
Disability  benefit  payments  range  from 
minimal  in  fiscal  year  2001  to  savings 
of  $10  million  in  fiscal  year  2005.  For 
the  same  period,  the  effects  on  Federal 
Supplemental  Security  Income 
payments  range  from  minimal  in  fiscal 
year  2001  to  savings  of  $22  million  in 
fiscal  year  2005.  As  the  costs  and 
savings  from  fiscal  year  2001  through 
2005  are  not  expected  to  exceed  $100 
million  in  any  one  year,  these  proposed 
rules  are  not  "major"  under  the 
provisions  of  5  U.S.C.  801  et  seq. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  would  primarily 
affect  only  individuals,  and  those  » 
entities  that  voluntarily  enter  into  a 
contractual  agreement  with  us.  Thus,  an 
initial  regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

The  proposed  regidations  contain  new 
reporting,  recordkeeping  and  disclosure 
requirements  in  the  sections  listed 
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below.  As  required  by  the  Paperwork 
Reduction  Act  of  1995.  we  have 
submitted  the  information  requirements 
to  OMB  for  its  review.  Organizations 
and  individuals  desiring  to  submit 
comments  on  these  requirements  should 
direct  them  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB.  ATTN: 
OMB  Desk  Officer  for  SSA,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC.  20503;  and  to  the 
Social  Security  Administration,  ATTN: 
Reports  Clearance  Officer.  l-A-21 
Operations  Building.  Baltimore,  MD 
21235-6401.  OMB  is  required  to  make 
a  decision  concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
davs  after  publication  of  this  document 


in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  will  be  most  useful  if 
received  by  OMB  within  30  days  of 
publication. 

The  public  burden  includes  the  time 
it  will  take  to  understand  what  is 
needed,  gather  the  necessary  facts  and 
provide  the  information  or  maintain  the 
specified  records. 

SSA  is  soliciting  comments  in  order 

to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  tbe 
functions  of  the  Agency  including 
whether  the  information  will  have 

practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submission 
of  responses). 

Following  is  a  table  of  the  reporting 
(Rpt).  recordkeeping  (Rec)  and 
disciosuire  (Dis)  burdens  imposed  on  the 
public  (beneficiaries.  ENs.  PMs,  State 
vocational  rehabilitation  agencies): 


Section  number  &  requirement 


Numt)er  of 
respondents 


Frequerx:y  of  response 


§411 
§411 
§411 
§411 
§411 
§411 
§411 
§411 
§411 
§411 
§411 
§411 
§411 
§411 


.140(c)— Rpt  

.325(e>— Rpt 

.325(f)— Dis  

.190(a>— Rpt 

.220(b)(1)— Rpt 
.220(c)(1)— Rpt 
,245(b)(1)— Rec 

.325(d)— Rpt 

.365  

575— Rpt    

.605(b)— Dis  

.435(c)— Rpt  

.615— Rpt    

625— Rpt     


31,450 

'2,582 

45,000 

1,000 

1.000 


~t 

One  time  .. 

Quarterty  .. 

Occasional 

One  time  .. 

One  tinfie  .. 

500  i  One  time 

?  1.000 

1.600 

One  time  .. 

Daily    

Occasional 
One  time 
One  time    . 
One  time 


'  One  time 
One  time 


82 

13.000 

45,000 

2,582 

3,000 

1.500 


Average  burden  per 
response 


4V2  hours  

2  hours  

5  min  

.5  hours  

.5  hours  each 

5  min  

1  min  

8  hours  

4  hours  

.5  hours  

5  min  

1  hour  

1  hour  

1  hour  


Estimated 
annual 
burden 
(hours) 


141,525 

20,656 

3,750 

500 

500 

42 

200 

14,400 

328 

6.500 

3.750 

2.582 

3.000 

1,500 


'  Per  quarter 
2  Per  month. 


Below  is  a  brief  description  of  each 
requirement  subject  to  OMB  clearance 
under  the  Paperwork  Reduction  Act.  We 
have  used  the  following  abbreviations  in 
the  description: 


EN — Employment  Network 

IWP — Individual  Work  Plan  (between  a 

beneficiary  and  an  EN) 
IPE — Individualized  Plan  tor 

Employment  (between  a  beneficiary 

and  a  State  VR  agency) 


PM — Program  Manager 
SSA — Social  Security  Administration 
SVRA— State  Vocational  Rehabilitation 
Agency 


CFR  section 


Reporting,  recordkeepirig  or  disclosure  requirement 


§411 
§411 
§411 
§411 
§411 
§411 
§411 
§411 
§411 

§411 
§411 
§411 
§411 


140(c) 


Information  collected  from  beneficiary  to  prepare  an  IWP/IPE 


325(eHn   General  reporting  and  disclosure  from  EN 

190(a)    Beneficlary/E^4/SVRA/PM  reporting  beneficiaries' non-parbcipation. 

220(b)(1) Reporting— Beneficiary  requests  inactive  status  from  PM 

220(c)(1)     Reporting — Beneficiary  requests  reactivation  of  ticket  from  PM. 

245(b)(1)    Benefiaary  requests/receives  current  EN  roster  from  PM. 

325(d)    EN  reports  referral  agreement  wilti  SVRA. 

365  SVRA  reporting  payment  option  to  PM. 

575     ENs  and  SVRAs  request  payment  under  EN  payment  election  and  provides  wage/eamings 

evidence 

605(b)  Disclosure — Provide  internal  grievance  procedures  from  EN  to  beneficiary. 

435(c)  :  Reporting — Request  to  PM  from  EN  or  SVfU  on  dispute  resolution. 

615  Reporting — beneficiary  or  EN  request  to  PM  to  review  disputed  issue 

625    Reporting— beneficiary  or  EN  request  for  SSA  review  of  PM's  recommendation  on  resolution 

of  dispute 


(Catalog  of  Federal  Domestic  Program  Nos 

96.001.  Social  Security-Disability  Insurance: 

96.002,  Social  Security-Retirement  Insurance: 


96.004,  Social  Security-Survivors  Insurance; 
and  96  006,  Supplemental  Security  Income) 


List  of  Subjects  in  20  CFR  Part  411 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 


Old-age,  survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements,  Social  Secxuity, 
Supplemental  Security  Income,  Public 
assistance  programs.  Vocational 
rehabilitat"on. 

Dated:  August  28,  2000. 
Kenneth  S.  Apfel, 

Commisftioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  add  a  new  part 
411  to  chapter  III  of  title  20  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

PART  411— THE  TICKET  TO  WORK 
AND  SELF-SUFRCIENCY  PROGRAM 

Sec. 

Subpart  A — Introduction 

411.100     Scope. 

411.105    What  is  the  purpose  of  the  Ticket 

to  Work  program? 
411.110    How  is  the  Ticket  to  Work  program 

implemented? 
411.115    Definitions  of  terms  used  in  this 

part. 

Subpart  B— Ticlwts  Under  ttie  Ticket  to 
Worit  Program 

41 1.120    What  is  a  ticket  under  the  Ticket  to 

Work  program? 
411.125    Who  is  eligible  to  receive  a  ticket 

under  the  Ticket  to  Work  program? 
411.130    How  will  SSA  distribute  tickets 

under  the  Ticket  to  Work  program? 
411.135     What  do  I  do  when  I  receive  a 

ticket? 
411.140    When  can  I  assign  my  ticket  and 

how? 
411.145    Once  my  ticket  has  been  assigned 

to  an  EN  or  State  VR  agency,  can  it  be 

taken  out  of  assignment? 
411.150    Can  I  reassign  my  ticket  to  a 

different  EN  or  the  State  VR  agency? 
411.155     When  does  my  ticket  terminate? 

Subpart  C — Suspension  of  Continuing 
Disability  Reviews  for  Beneficiaries  Who 
Are  Using  a  Ticlcet 

Introduction 

411.160    What  does  this  subpart  do? 

4 1 1 . 1 65     How  does  being  in  the  Ticket  to 

Work  program  affect  my  continuing 

disability  reviews? 

Definition  of  Using  a  Ticket 

411.170  When  does  the  period  of  using  a 
ticket  begin? 

411.171  When  does  the  period  of  using  a 
ticket  end? 

411.175    What  if  I  assign  my  ticket  after  a 
continuing  disability  review  has  begun? 

Guidelines  for  Timely  Progress  Toward  Self- 
Supporting  Employment 

4 1 1 . 1 80    What  is  timely  progress  toward 

self-supporting  employment? 
411.185    How  much  do  I  need  to  earn  to  be 

considered  to  be  working? 
411.190    How  is  it  determined  if  I  am 

meeting  the  timely  progress  guidelines? 


411.191  Table  summarizing  the  guidelines 
for  timely  progress  toward  self- 
supporting  employment. 

411.192  What  if  my  EN,  the  State  VR 
agency,  or  I  report  that  I  am  not  actively 
participating  in  my  emplovment  plan? 

411.195     How  will  the  PM  conduct  my  24- 
month  progress  review? 

411.200     How  will  the  PM  conduct  my 
annual  work  review? 

411.205     What  if  I  disagree  with  the  PM's 
decision  about  whether  I  am  making 
timely  progress  toward  self-supporting 
employment? 

411.210     What  happens  if  I  do  not  make 
timely  progress  toward  self-supporting 
employment? 

Exceptions  to  the  Timely  Progress 
Guidelines 

411.220    What  if  I  am  temporarily  unable  to 
participate  in  my  employment  plan? 

411.225    What  if  my  ticket  is  no  longer 
assigned  to  an  EN  or  State  VR  agency? 

Subpart  D — Use  of  One  or  More  Program 
Managers  to  Assist  in  Administration  of  the 
Ticket  to  Work  Program 

411.230     What  is  a  PM? 

411.235     What  qualifications  are  required  of 

aPM? 
411.240     What  limitations  are  placed  on  a 

PM? 
411.245     What  are  a  PM's  responsibilities 

under  the  Ticket  to  Work  program? 

Evaluation  of  Program  Manager 
Performance 

411.250     How  will  SSA  evaluate  a  PM? 
Subpart  E — Employment  Networks 

411.300    What  is  an  EN? 

411.305     Who  is  eligible  to  be  an  EN? 

411.310    How  does  an  entity  apply  to  be  an 

EN  and  who  will  determine  whether  an 

entity  qualifies  as  an  EN? 
411.315     What  are  the  minimum 

qualifications  necessan-  to  be  an  EN? 

411.320  What  are  an  EN's  responsibilities 
as  a  peirticipant  in  the  Ticket  to  Work 
program? 

411.321  Under  what  conditions  will  SSA 
terminate  an  agreement  with  an  EN  due 
to  inadequate  performance? 

411.325  What  reporting  requirements  are 
placed  on  an  EN  as  a  participant  in  the 
Ticket  to  Work  program? 

411.330     How  will  SSA  evaluate  an  ENs 
performance? 

Subpart  F — State  Vocational  Rehabilitation 
Agencies'  Participation 

Participation  in  the  Ticket  to  Work  Program 

411.350     Must  a  State  VR  agency  participate 

in  the  Ticket  to  Work  program? 
411.355     What  payment  options  does  a  State 

VR  agency  have  under  the  Ticket  to 

Work  program? 
411.360     How  does  a  State  VR  agency 

become  an  EN? 
411.365     How  does  a  State  VR  agency  notify 

SSA  about  its  choice  of  a  payment 

system  for  use  when  functioning  as  an 

EN? 
411.370    Does  a  State  VR  agency  ever  have 

to  function  as  an  EN? 


411.375     Does  a  State  VR  agency  continue  to 
provide  services  under  the  requirements 
of  the  State  plan  approved  under  title  1 
of  the  Rehabilitation  Act  of  1973.  as 
amended,  when  functioning  as  an  EN? 

Ticket  Status 

411.380    How  does  a  State  \T?  agency 
determine  whether  a  person  seeking 
services  has  a  ticket? 

411.385     What  does  a  State  VR  agency  do  if 
a  benefician,-  who  is  applying  for 
ser\'ices  has  a  ticket  that  is  available  for 
assignment? 

411.390     What  does  a  State  VR  agency  do  if 
a  beneficiarv'  to  whom  it  is  already 
providing  services  has  a  ticket  that  is 
available  for  assignment? 

411.395     Is  a  State  VR  agency  required  to 
provide  periodic  reports? 

Referrals  by  Employment  Networks  to  State 
VR  Agencies 

411.400  Can  an  EN  to  which  a  beneficiary's 
ticket  is  assigned  refer  the  beneficiarv  to 
a  State  VR  agency  for  services? 

Agreements  Between  Employment  Networlu 
and  State  VR  Agencies 

411.405     When  does  an  agreement  between 
an  EN  and  the  State  VR  agency  have  to 
be  in  place? 

411.410     Does  each  referral  from  an  EN  to  a 
State  VR  agency  require  its  own 
agreement? 

411.415     Who  will  verify  the  establishment 
of  agreements  between  ENs  and  State  VR 
agencies? 

411.420     What  information  should  be 

included  in  an  agreement  between  an  EN 
and  a  State  VR  agency? 

411.425     What  should  a  State  VR  agency  do 
if  it  gets  an  attempted  referral  from  an 
EN  and  no  agreement  has  been 
established  between  the  EN  and  the  State 
VR  agency? 

411.430     What  should  the  PM  do  when  it  is 
informed  that  an  EN  has  attempted  to 
make  a  referral  to  a  State  VR  agency 
without  an  agreement  being  in  place? 

Resolving  Disputes  Arising  under 
Agreements  Between  Employment  Networlts 
and  State  VR  Agencies 

4]  1.435  How  will  disputes  arising  under 
the  agreements  between  ENs  and  Slate 
VR  agencies  be  resolved? 

Subpart  G — Requirements  for  Individual 
WoTK  Plans 

411.450     What  is  an  IWP' 
411.455     What  is  the  purpose  of  an  IWP' 
411.460     Who  is  responsible  for  determining 
what  information  is  contained  in  the 

rwp? 

411.465     What  are  the  minimum 

requirements  for  an  IWP? 
411.470     When  does  an  IWP  become 

effective? 

Subpart  H — Employment  Network  Payment 
Systems 

411.500     Definitions  of  terms  used  in  this 

part, 
411.505     How  is  an  EN  paid  by  SSA? 
411.510     How  is  the  State  VR  agency  paid 

under  the  Ticket  to  Work  program? 
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411.515    Can  the  EN  change  its  elected 

pavment  system' 
411. 520     How  are  beneficiaries  whose  ticket 

is  assigned  to  an  EN  affected  by  an  EN's 

change  in  elected  payment  system? 
411525     How  are  the  EN  payments 

calculated  under  each  of  the  two  EN 

pavment  systems' 
41 1  5:10     How  will  the  outcome  period 

payments  be  reduced  when  paid  under 

the  outcome-milestone  payment  system' 
41 1.535     What  are  the  milestones  for  whuh 

an  EN  can  be  paid? 
411.540     What  are  the  payment  amounts  for 

each  of  the  milestones? 
41 1  545     What  are  the  payment  amounts  fur 

outcome  payment  months  under  thf 

outcome-milestone  payment  system-' 
411  550     What  are  the  payment  amounts  for 

outcome  payment  months  under  the 

outcome  payment  system? 
41 1.555     Can  the  EN  keep  the  milestone  and 

outcome  payments  even  if  the 

benefu  iarv  does  not  achieve  all  60 

outcome  months? 
4 1 1 .560    Is  It  possible  to  pay  a  milestone  or 

outcome  pavment  tn  more  than  one  EN? 
411.565     What  happens  if  two  or  more  ENs 

qualify  for  payment  on  the  same  ticket 

but  have  elected  a  different  EN  pavment 

system' 
411  570    Can  an  EN  request  payment  trom 

the  beneficiary  who  assigned  a  ticket  to 

Ihe  EN' 
411  575     How  does  the  EN  request  payment 

for  milestones  or  outcome  payment 

months  achieved  by  a  beneficiary  who 

assigned  a  ticket  to  the  E.N? 
411  580    Can  an  EN  receive  payments  for 

milestones  or  outcome  payment  months 

that  occur  before  the  beneficiary  assigns 

a  ticket  to  the  EN' 
41 1  585     C^an  a  State  VR  agency  and  an  EN 

both  receive  payment  for  serving  the 

same  beneficiary' 
411.590    What  can  an  EN  do  if  the  EN 

disagrees  with  our  decision  on  a 

payment  request' 
41 1  595     What  oversight  procedures  are 

planned  for  the  EN  payment  systems? 
411.597     Will  SS.-\  periodically  review  the 

outcome  payment  system  and  the 

outcome-milestone  payment  system  for 

possible  modifications? 

Subpart  I — Ticket  to  Work  Program  Dispute 
Resolution 

Disputes  Between  Beneficiaries  and 
Employment  Networks 

41 1.600     !s  there  a  process  for  resolving 

disputes  between  beneficiaries  and  ENs' 
41 1.605     What  are  the  responsibilities  of  the 

EN  regarding  the  dispute  resolution 

process? 
411.610    When  should  a  beneficiary  receive 

information  on  the  procedures  for 

resolving  disputes? 
41 1.615     How  will  a  disputed  issue  be 

referred  to  the  PM' 
411.620     How  long  does  the  PM  have  to 

recommend  a  resolution  to  the  dispute' 
411.625     Can  the  beneficiary  or  the  EN 

request  a  review  of  the  PM's 

recommendation? 
411.630     Is  SSAs  decision  final' 


411.635  Can  a  beneficiary  be  represented  in 
the  dispute  resolution  process  under  the 
Ticket  to  Work  program? 

Disputes  Between  Beneficiaries  and  State  VR 
.\gencies 

411.tilO     Uu  the  dispute  resolution 

procedures  of  the  Rehabilitation  Act  of 
1973.  as  amended,  apply  to  beneficiaries 
seeking  services  from  the  Slate  VR 
agency? 

Disputes  Between  Employment  Networks 
and  Program  Managers 

41 1  650     Is  there  a  process  lor  resolving 
dlspllle.^  between  ENs  and  PMs.  other 
than  disputes  on  a  payment  request' 

411.655     How  will  the  PM  refer  the  dispute 
to  us? 

411  660     Is  SS.\'s  decision  final' 

Subpart  J — The  Ticket  to  Work  Program  and 
Alternate  Participants  Under  the  Programs 
of  Payments  for  Vocational  Rehabilitation 
Services 

411  701)     What  is  an  alternate  participant? 

411  705     Can  an  alternate  participant 
become  an  EN? 

411.710     How  will  an  alternate  participant 
choose  to  participate  as  an  EN  in  the 
Ticket  to  Work  program? 

41 1.715     If  an  alternate  participant  becomes 
an  EN.  will  beneficiaries  for  whom  an 
employment  plan  was  signed  prior  to 
implementation  be  covered  undesr  the 
Til  kel  to  Work  program  payment 
provisions? 

411.720     If  an  alternate  participant  chooses 
not  to  become  an  EN.  can  it  continue  to 
function  under  the  programs  for 
payments  for  VR  services? 

411.725     If  an  alternate  [jarticipant  becomes 
an  EN  and  it  has  signed  employment 
plans,  both  as  an  alternate  participant 
and  an  EN,  how  will  SS.A  pay  for 
servii;es  provided  under  each 
employment  plan' 

411730     What  happens  if  an  alternate 

participant  signed  an  employment  plan 
with  a  beneficiary  before  Ticket  to  Work 
program  implementation  in  the  State  and 
the  required  period  of  substantial  gainful 
activity  is  not  completed  by  lanuarv  1, 
2004? " 

.Authority:  Sec.  1148  of  the  Social  Security 
Mi  (42  I  .S.C.  1320b-19):  sec   lOl(bHe), 
Pub.  L.  106-170.  113  Stat.  1860.  1873  (42 
U.S.C.  1320t)-19  note). 

Subpart  A— Introduction 

§411.100    Scope. 

The  regulations  in  this  part  411  relate 
to  the  provisions  of  section  1148  of  the 
Social  Security  Act  which  establishes 
the  Ticket  to  Work  and  Self-Sufficiency 
Program  (hereafter  referred  to  as  the 
"Ticket  to  Work  program").  The 
regulations  in  this  part  are  divided  into 
ten  subparts: 

(a)  Subpart  A  explains  the  scope  of 
this  part,  explains  the  purpose  and 
manner  of  implementation  of  the  Ticket 
to  Work  program,  and  provides 
definitions  of  terms  used  in  this  part. 


(b)  Subpart  B  contains  provisions 
relating  to  the  ticket  under  the  Ticket  to 
Work  program. 

(c)  Subpart  C  contains  provisions 
relating  to  the  suspension  of  continuing 
disability  reviews  for  disabled 
beneficiaries  who  are  considered  to  be 
using  a  ticket. 

(d)  Subpart  D  contains  provisions 
relating  to  the  use  of  one  or  more 
program  managers  to  assist  us  in  the 
administration  of  the  Ticket  to  Work 
program. 

(e)  Subpart  E  contains  provisions 
relating  to  employment  networks  in  the 
Ticket  to  Work  program. 

(f)  Subpart  F  contains  provisions 
relating  to  State  vocational 
rehabilitation  agencies'  participation  in 
the  Ticket  to  Work  program. 

(g)  Subpart  G  contains  provisions 
relating  to  individual  work  plans  in  the 
Ticket  to  Work  program. 

(h)  Subpart  H  contains  provisions 
establishing  employment  network 
payment  systems. 

(i)  Subpart  I  contains  provisions  that 
establish  a  procedure  for  resolving 
disputes  imder  the  Ticket  to  Work 
program. 

(j)  Subpart  J  contains  provisions 
explaining  how  the  implementation  of 
the  Ticket  to  Work  program  affects 
alternate  participants  under  the 
programs  for  payments  for  vocational 
rehabilitation  services  imder  subpart  V 
of  part  404  and  subpart  V  of  part  416  of 
this  chapter. 

§411.105    What  is  the  purpose  of  the 
Ticket  to  Work  program? 

The  purpose  of  the  Ticket  to  Work 
program  is  to  expand  the  universe  of 
service  providers  available  to 
individuals  who  are  entitled  to  Social 
Security  benefits  based  on  disability  or 
eligible  for  Supplemental  Security 
Income  (SSI)  benefits  based  on 
disability  or  blindness  in  obtaining  the 
services  necessary  to  find,  enter  and 
retain  employment.  Expanded 
employment  opportunities  for  these 
individuals  also  will  increase  the 
likelihood  that  these  individuals  will 
reduce  their  dependency  on  Social 
Security  and  SSI  cash  benefits. 

§411.110    How  is  the  Ticket  to  Work 
program  implemented? 

We  are  implementing  the  Ticket  to 
Work  program  in  graduated  phases  at 
phase-in  sites  around  the  country.  We 
are  implementing  the  program  at  sites 
on  a  wide  enough  scale  to  allow  for  a 
thorough  evaluation  and  ensure  full 
implementation  of  the  program  on  a 
timely  basis. 
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1411.115    DaflnMonsertonmuMdinthls 
pwt 

As  used  in  this  part: 

(a)  The  Act  means  the  Social  Security 
Act,  as  amended. 

(b)  Commissioner  means  the 
Commissioner  of  Social  Security. 

(c)  /,  my,  you,  or  your  means  the 
disabled  beneficiary. 

(d)  We  or  us  means  the  Social 
Security  Administration. 

(e)  Ticket  to  Work  program  or 
program  means  the  Ticket  to  Work  and 
Self-Sufficiency  Program  imder  section 
1148  of  the  Act 

(f)  Disabled  beneficiary  means  a  title 
n  disability  beneficiary  or  a  title  XVI 
disability  beneficiary. 

(1)  Tide  n  disability  beneficiary 
means  an  individual  entitled  to 
disability  insurance  benefits  imder 
section  223  or  to  monthly  insurance 
benefits  imder  section  202  of  the  Act 
based  on  such  individual's  disability  as 
defined  in  section  223(d)  of  the  Act. 
(See  §404.1505  of  this  chapter.)  An 
individual  is  a  title  II  disability 
beneficiary  for  each  month  for  which 
such  individual  is  entitled  to  such 
benefits. 

(2)  Title  XVI  disability  beneficiary 
means  an  individual  eligible  for 
Supplemental  Security  Dicome  benefits 
under  title  XVI  on  the  basis  of  blindness 
(within  the  meaning  of  section 
1614(a)(2)  of  the  Act)  (see  §§416.981 
and  416.982  of  this  chapter)  or  disability 
(within  the  meaning  of  section 
1614(a)(3)  of  the  Act)  (see  §  416.905  of 
this  chapter).  An  individual  is  a  title 
XVI  disability  beneficiary  for  each 
month  for  which  such  individual  is 
eligible  for  such  benefits. 

(3)  Supplemental  Security  Income 
benefit  under  title  XVI  means  a  cash 
benefit  under  section  1611  or  1619(a)  of 
the  Act,  and  does  not  include  a  State 
supplementary  payment,  administered 
Federally  or  otherwise. 

(g)  Social  Security  disability  benefits 
means  the  benefits  described  in 
paragraph  (f)(1)  of  this  section. 

(h)  Federal  SSI  cash  benefits  means  a 
Supplemental  Security  Income  benefit 
under  title  XVI  based  on  blindness  or 
disability  as  described  in  paragraphs 
(f)(2)  and  (f)(3)  of  this  section. 

(i)  State  vocational  rehabilitation 
agency  or  State  VR  agency  means  a  State 
agency  administering  or  supervising  the 
administration  of  the  State  plan 
approved  under  title  I  of  the 
RehabiUtation  Act  of  1973,  as  amended. 

(j)  Cost  reimbursement  payment 
system  means  the  provisions  for 
payment  for  vocational  rehabilitation 
services  under  subpart  V  of  part  404  and 
subpart  V  of  part  416  of  this  chapter. 


(k)  Employment  plan  means  an 
individual  work  plan  under  which  an 
employment  network  (other  than  a  State 
VR  agency)  provides  services  to  a 
disabled  beneficiary  under  the  Ticket  to 
Work  program  or  an  individualized  plan 
for  employment  under  which  a  State  VR 
agency  provides  services.  When  used  in 
subpart  J  of  this  part,  "employment 
plan"  also  means  a  "similar  docimient" 
referred  to  in  §§404.2 114(a)(2)  and 
416.2214(a)(2)  of  this  chapter  under 
which  an  alternate  participant  under  the 
programs  for  payments  for  vocational 
rehabilitation  services  (described  in 
subpart  V  of  part  404  and  subpart  V  of 
petrt  416  of  this  chapter)  provides 
services  to  a  disabled  beneficiary  under 
those  programs. 

Subpart  B— Jldwts  Under  the  Ticket  to 
Work  Program 

§411.120    What  Is  a  ticket  under  the  Ticket 
to  Work  program? 

A  ticket  under  the  Ticket  to  Work 
program  is  a  document  which  provides 
evidence  of  the  Commissioner's 
agreement  to  pay,  under  the  rules  in 
subpart  H  of  this  part,  an  employment 
network  (EN)  ch'  a  State  VR  agency  to 
which  a  disabled  beneficiary's  ticket  is 
assigned,  for  providing  employment 
services,  vocational  rehabilitation 
services,  and  other  support  services  to 
the  beneficiary. 

§411.125    Who  is  eligible  to  rM»lve  a  ticket 
under  the  TIckat  to  Work  program? 

(a)  You  will  be  eligible  to  receive  a 
Ticket  to  Work  in  a  month  in  which — 
(1)  You  are  age  18  or  older  and  have  not 
attained  age  65; 

(2)(i)(A)  You  are  a  title  II  disability 
beneficiary  (other  than  a  beneficiary 
receiving  benefit  payments  under 
§  404.316(c),  §  404.337(c),  §404. 352(d), 
or  §  404.1597a  of  this  chapter);  and 

(B)  You  are  in  current  pay  status  for 
monthly  title  II  cash  benefits  based  on 
disability  (see  subpart  E  of  part  404  of 
this  chapter  for  our  rules  on 
nonpayment  of  title  n  benefits);  or 

(ii)(A)  You  are  a  title  XVI  disability 
beneficiary  (other  than  a  beneficiary 
receiving  disabihty  or  blindness  benefit 
payments  under  §416.996  or  §416.1338 
of  this  chapter); 

(B)  If  you  are  an  individual  described 
in  §  416.987(b)(1)  of  this  chapter,  you 
are  eligible  for  benefits  under  title  XVI 
based  on  disability  under  the  standard 
for  evaluating  disability  for  adults 
following  a  redetermination  of  your 
eligibiUty  under  §  416.987  of  this 
chapter;  and 

(C)  Your  monthly  Federal  cash 
benefits  based  on  disabihty  or  blindness 
under  title  XVI  are  not  suspended  (see 


subpart  M  of  part  416  of  this  chapter  for 
our  rules  on  suspension  of  title  XVI 
benefit  payments);  and 

(3)  Our  records  show  that — 

(i)  Your  case  is  not  designated  as  a 
medical  improvement  expected  diary 
review  case  (see  §§404.1590  and 
416.990  of  this  chapter  for  what  we 
mean  by  a  medical  improvement 
expected  diary  review);  or 

(ii)  Your  case  is  designated  as  a 
medical  improvement  expected  diary 
review  case,  and  y/e  have  conducted  at 
least  one  continuing  disability  review  in 
your  case  and  made  a  final 
determination  or  decision  that  your 
disability  continues  (see  subpart  J  of 
part  404  or  subpart  N  of  part  416  of  this 
chapter  for  when  a  determination  or 
decision  becomes  final). 

(b)  You  will  not  be  eligible  to  receive 
more  than  one  ticket  during  any  period 
diuing  which  you  are  either — 

(1)  Entitled  to  title  II  benefits  based  on 
disability  (see  §§  404.316(b),  404.337(b) 
and  404.352(b)  of  this  chapter  for  when 
entidement  to  title  II  disability  benefits 
ends);  or 

(2)  Eligible  for  title  XVI  benefits  based 
on  disability  or  blindness  and  your 
eligibility  has  not  terminated  (see 
subpart  M  of  part  416  of  this  chapter  for 
our  rules  on  when  eUgibihty  for  title 
XVI  benefits  terminates). 

§411.130    How  will  SSA  distribute  ticksts 
under  the  Ticket  to  Work  program? 

(a)  We  wiU  distribute  tickets  in 
graduated  phases  at  phase-in  sites 
selected  by  the  Commissioner, 
beginning  in  2001,  to  permit  a  thorough 
evaluation  of  the  Ticket  to  Work 
program  and  ensure  that  the  most 
effective  methods  are  in  place  for  full 
implementation  of  the  program.  (See 
§411.110.) 

(b)  We  will  distribute  a  ticket  to  you 
when  we  distribute  tickets  in  your  State, 
if  you  are  eligible  to  receive  a  ticket 
under  §411.125. 

§411.135    What  do  I  do  when  I  receive  a 
ticket? 

Your  participation  in  the  Ticket  to 
Work  program  is  voluntary.  When  you 
receive  your  ticket,  you  are  free  to 
choose  when  and  whether  to  assign  it 
(see  §  411.140  for  information  on 
assigning  your  ticket).  If  you  want  to 
participate  in  the  program,  you  can  take 
yoiu-  ticket  to  any  EN  you  choose  or  to 
your  State  VR  agency. 

§411.140    When  can  I  assign  my  ttekat  and 
how? 

(a)  You  may  assign  your  ticket  only 
during  a  month  in  which  you  meet  the 
requirements  of  §411. 125(a)(1)  and 
(a)(2).  You  may  assign  your  ticket  to  any 
EN  which  is  serving  under  the  program 
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and  is  willing  to  provide  you  with 
services,  or  you  may  assign  your  ticket 
to  a  State  VR  agency  that  is  willing  to 
provide  you  with  services.  You  may  not 
assign  your  ticket  to  more  than  one 
provider  of  services  (i.e.,  an  EN  or  a 
State  VR  agency)  at  a  time.  However,  if 
you  have  assigned  your  ticket  to  an  EN 
or  State  VR  agency  and  you  are 
dissatisfied  with  the  services  being 
provided,  you  may  retrieve  your  ticket 
under  the  rules  in  §411.145.  Also,  you 
mav  reassign  your  ticket  under  the  rules 
in  §411.150. 

(bHl)  In  determining  which  EN  you 
wcmt  to  work  with,  you  may  discuss 
vour  rehabilitation  and  employment 
plans  with  as  many  ENs  in  your  area  as 
you  wish.  You  also  may  discuss  your 
rehabilitation  and  employment  plans 
with  the  State  VR  agency. 

(2)  You  can  obtain  a  list  of  the 
approved  ENs  in  your  area  from  the 
program  manager  (PM)  we  have  enlisted 
to  assist  in  the  administration  of  the 
Ticket  to  Work  program. 

(c)  Both  you  and  the  EN  of  your 
choice  need  to  agree  upon  an  individual 
work  plan  (I\VP).  If  you  are  working 
with  a  State  VR  agency,  both  you  and 
the  State  VR  agency  need  to  agree  upon 
an  individualized  plan  for  emplovment 
(IPE).  The  IWP  or  IPE  outlines  the 
services  necessary  to  assist  yuu  in 
achieving  your  chosen  employment 
goal. 

(d)  In  order  to  assign  your  ticket,  you 
and  the  EN  must  agree  to  and  sign  an 
IWP.  or  you  and  the  State  VR  agency 
must  agree  to  and  sign  an  IPE.  In 
addition,  you  must  be  eligible  to  assign 
your  ticket  under  the  rules  in  paragraph 
(a)  of  this  section.  If  these  requirements 
are  met,  we  will  consider  your  ticket 
assigned  to  the  EN  or  the  State  VR 
agency.  The  effective  Hate  of  the 
assignment  of  your  ticket  will  be  the 
date  on  which  you  and  the  EN  or  State 
VR  agency  sign  your  employment  plan 
See  subpart  C  (§411.160  through 
§411.225)  for  an  explanation  of  how 
assigning  your  ticket  may  affect  medical 
reviews  that  we  conduct  to  determine  if 
you  are  still  disabled  under  our  rules. 

(e)  The  EN  will  submit  a  copv  of  vour 
IWP  to  the  PM  to  facilitate  the 
assigimient  of  your  ticket  to  that  EN.  If 
you  are  working  with  a  State  VR  agency, 
your  VR  counselor  will  submit  a  form  to 
the  PM  to  facilitate  the  assignment  of 
your  ticket  to  that  agency. 

§411.145    Once  my  ticket  has  been 
assigned  to  an  EN  or  State  VR  agency,  can 
it  be  taken  out  of  assignment? 

(a)  If  you  assigned  your  ticket  to  an 
EN  or  a  State  VR  agency  and  you  are 
dissatisfied  with  the  services  being 
provided,  you  may  retrieve  your  ticket 


from  the  EN  or  State  VR  agency.  You 
must  notify  the  PM  that  you  wish  to 
retrieve  your  ticket.  The  ticket  will  be 
no  longer  assigned  to  that  EN  or  State 
VR  agencv  effective  with  the  first  day  of 
the  month  following  the  month  in 
which  you  notify  the  PM  that  you  wish 
to  retrieve  your  ticket.  You  may  reassign 
your  ticket  under  the  rules  in  §411.150. 

(b)  If  your  EN  goes  out  of  business  or 
is  no  longer  approved  to  participate  as 
an  EN  in  the  Ticket  to  Work  program, 
the  PM  will  take  your  ticket  out  of 
assignment  with  that  EN.  The  ticket  will 
be  no  longer  assigned  to  that  EN 
effective  on  the  first  day  of  the  month 
following  the  month  in  which  the  EN 
goes  out  of  business  or  is  no  longer 
approved  to  participate  in  the  Ticket  to 
VVork  program.  You  will  be  sent  a  notice 
informing  you  that  your  ticket  is  no 
longer  assigned  to  that  EN  or  State  VR 
agency.  In  addition,  if  your  EN  or  the 
State  VR  agency  (in  accordance  with 
title  1  of  the  Rehabilitation  Aci  of  1973, 
as  amended)  is  no  longer  willing  or  able 
to  provide  services  to  you,  the  EN  or 
State  VR  agency  may  ask  the  PM  to  take 
your  ticket  out  of  assignment  with  that 
EN  or  State  VR  agency.  The  ticket  will 
be  no  longer  assigrted  to  that  EN  or  State 
VR  agencv  effective  on  the  first  day  of 
the  month  following  the  month  in 
which  the  EN  or  State  VR  agency  makes 
a  request  to  the  PM  that  the  ticket  be 
taken  out  of  assignment.  You  will  be 
sent  a  notice  informing  you  that  your 
ticket  is  no  longer  assigned  to  that  EN 
or  State  VR  agency. 

(c)  For  information  about  how  taking 
a  ticket  out  of  assignment  may  affect 
medical  reviews  that  we  conduct  to 
determine  if  vou  are  still  disabled  under 
our  rules,  see  §§41 1.171(d)  and 
411.225. 

§  41 1 .1 50    Can  I  reassign  my  ticket  to  a 
diffeient  EN  or  the  State  VR  agency? 

(a)  Yes.  If  you  previously  assigned 
your  ticket  and  your  ticket  is  no  longer 
assigned  (see  §411.145)  or  you  wish  to 
change  the  assignment,  you  may 
reassign  your  ticket.  If  you  previously 
assigned  your  ticket  to  an  EN,  you  may 
reassign  your  ticket  to  a  different  EN 
which  is  serving  under  the  program  and 
is  willing  to  provide  you  with  services, 
or  you  may  reassign  your  ticket  to  the 
State  VR  agency.  If  you  previously 
assigned  your  ticket  to  the  State  VR 
agency,  you  may  reassign  your  ticket  to 
an  EN  which  is  serving  under  the 
program  and  is  willing  to  provide  you 
with  services. 

(b)  In  order  for  you  to  reassign  your 
ticket— 

(1)  you  and  the  new  EN  must  agree  to 
and  sign  a  new  IWP  or,  if  you  wish  to 
reassign  your  ticket  to  a  State  VR 


agency,  you  and  the  State  VR  agency 
must  agree  to  and  sign  an  IPE; 

(2)  you  must  meet  the  requirements  of 
§  411.125(a)(1)  and  (a)(2)  in  the  month 
you  and  the  new  EN  or  State  VR  agency 
sign  your  employment  plan;  and 

(3)  you  must  tell  the  PM  that  you 
want  to  reassign  your  ticket. 

(c)  If  the  requirements  in  paragraph 
(b)  of  this  section  are  met,  we  will 
consider  your  ticket  reassigned  to  the 
new  EN  or  State  VR  agency.  The 
reassigimient  of  your  ticket  is  effective 
on  the  first  day  of  the  month  following 
the  month  in  which  you  and  the  new 
EN  or  State  VR  agency  sign  your 
employment  plan. 

(d)  The  new  EN  will  submit  a  copy  of 
your  new  IWP  to  the  PM  to  facilitate  the 
reassignment  of  your  ticket  to  that  EN. 
If  you  wish  to  reassign  your  ticket  to  the 
State  VR  agency,  your  VR  counselor  will 
submit  a  form  to  the  PM  to  facilitate  the 
reassigimient  of  your  ticket  to  that 
agency. 

§  41 1 .1 55    When  does  my  ticket  terminate? 

Your  ticket  will  terminate  if  and  when 
you  are  no  longer  eligible  to  participate 
in  the  Ticket  to  Work  program.  If  your 
ticket  terminates,  you  may  not  assign  or 
reassign  it  to  an  EN  or  State  VR  agency. 
We  will  not  pay  an  EN  (including  a 
State  VR  agency)  for  milestones  or 
outcomes  achieved  in  or  after  the  month 
in  which  your  ticket  terminates  (see 
§  411.525(c)).  Your  eligibility  to 
participate  in  the  Ticket  to  Work 
program  will  end,  and  your  ticket  will 
terminate,  in  the  earliest  of  the 
following  months: 

(a)  The  month  in  which  your 
entitlement  to  Social  Security  disability 
benefits  ends,  or  the  month  in  which 
your  eligibility  for  benefits  under  title 
XVI  based  on  disability  or  blindness 
terminates,  whichever  is  later,  for 
reasons  other  than  your  work  activity  or 
earnings; 

(b)  If  you  are  entitled  to  widow's  or 
widower's  insurance  benefits  based  on 
disability  (see  §§404.335  and  404.336  of 
this  chapter),  the  month  in  which  you 
attain  age  65; 

(c)  If  you  are  eligible  for  benefits 
under  title  XVI  based  on  disability  or 
blindness,  the  month  following  the 
month  in  which  you  attain  age  65;  or 

(d)  The  month  following  the  60th 
month  for  which  an  outcome  payment 
is  made  to  an  EN  (including  a  State  VR 
agency)  based  on  that  ticket  under 
subpart  H  of  this  part. 
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Subpart  C— Suspension  of  Continuing 
DisaMilty  Reviews  for  Beneficiaries 
Who  ars  Using  a  Ticiiet 

Introduction 

§411.160    What  does  this  subpart  do? 

(a)  This  subpart  explains  our  rules 
about  continuing  disability  reviews  for 
disability  beneficiaries  who  are 
participating  in  the  Ticket  to  Work 
program. 

(b)  Continuing  disability  reviews  are 
reviews  that  we  conduct  to  determine  if 
you  are  still  disabled  luider  our  rules 
(see  §§404.1594  and  416.994  of  this 
chapter).  For  the  purposes  of  this 
subpart,  continuing  disability  reviews 
do  not  include  any  review  to  determine 
if  your  disability  has  ended  under 

§  404.1594(d)(5)  of  this  chapter  because 
you  have  demonstrated  your  ability  to 
engage  in  substantial  gainful  activity 
(SGA).  as  defined  in  §§404.1571— 
404.1576  of  this  chapter. 

§411.165    How  does  being  In  the  Tteket  to 
Work  program  affect  my  continuing 
disablHty  reviews? 

We  periodically  review  your  case  to 
determine  if  you  are  still  disabled  uinder 
our  rules.  (See  §§  404.1594  and  416.994 
of  this  chapter.)  However,  if  you  are  in 
the  Ticket  to  Work  program,  we  will  not 
begin  a  continuing  disability  review 
during  the  period  in  which  you  are 
using  a  ticket.  You  must  meet  certain 
requirements  for  us  to  consider  you  to 
be  using  a  ticket. 

Definition  of  Using  a  Ticket 

§411.170    When  does  the  period  of  using 
a  ticket  begin? 

The  period  of  using  a  ticket  begins  on 
the  effective  date  of  the  assignment  of 
your  ticket  to  an  employment  network 
(EN)  or  State  VR  agency  under 
§411.140. 

Exception:  If  you  have  previously 
failed  to  meet  the  timely  progress 
guideUnes  imder  §§411.180  through 
411.190.  the  period  of  using  a  ticket  will 
not  begin  until  you  complete  the 
requirements  for  reentering  in-use 
status.  (See  §411.210.) 

§  41 1 .1 71    When  does  the  period  of  using 
a  ttoket  end? 

The  period  of  using  a  ticket  ends  with 
the  earliest  of  the  following — 

(a)  The  60th  month  for  which  an 
outcome  payment  is  made  to  your  EN 
(including  a  State  VR  agency)  under 
subpart  H  of  this  part; 

(b)  If  you  have  assigned  your  ticket  to 
a  State  VR  agency  which  selects  the  cost 
reimbursement  payment  system,  the 
60th  month  for  which  an  outcome 
payment  would  have  been  made  had  the 


State  VR  agency  chosen  to  participate  in 
the  Ticket  to  Work  program  as  an  EN; 

(c)  The  day  before  the  effective  date 
of  a  decision  under  §411.192,  §411.195. 
§411.200,  or  §411.205  that  you  are  no 
longer  making  timely  progress  toward 
self-supporting  employment; 

(d)  The  close  of  the  3-month  period 
which  begins  with  the  first  month  in 
which  your  ticket  is  no  longer  assigned 
to  an  EN  or  State  VR  agency  (see 
§411.145),  luiless  you  reassign  your 
ticket  within  this  3-month  period  (see 
§411.225  for  an  explanation  of  the  3- 
month  extension  period  which  begins 
when  yoiu  ticket  is  no  longer  assigned): 
or 

(e)  The  month  with  which  your 
entitlement  to  Social  Seciuity  disability 
benefits  ends  or  your  eligibility  for 
Federal  SSI  cash  benefits  terminates.  If 
you  are  a  concurrent  title  n  and  title  XVI 
beneficiary,  the  period  of  using  a  ticket 
will  end  with  the  month  with  which 
your  entitlement  to  Social  Security 
disability  benefits  ends  or  your 
eligibility  for  Federal  SSI  cash  benefits 
terminates,  whichever  is  later.  (See 

§§  404.316(b),  404.337(b).  404.352(b) 
and  416.1331-416.1335  of  this  chapter.) 
Although  you  will  no  longer  be 
considered  to  be  using  a  ticket  after  this 
month,  your  EN  may  still  be  eligible  for 
payments  imder  the  Ticket  to  Work 
program  if  your  entitlement  to  or 
eligibility  for  disability  benefits 
terminated  due  to  your  work  activity  or 
earnings. 

§  41 1 .1 75    What  if  I  assign  my  ticket  after 
a  continuing  disability  review  has  t)egun? 

(a)  If  we  begin  a  continuing  disability 
review  before  the  date  on  which  you 
assign  a  ticket,  you  may  still  assign  the 
ticket  and  receive  services  under  the 
Ticket  to  Work  program.  However,  we 
will  complete  the  continuing  disability 
review.  If  in  this  review  we  determine 
that  you  are  no  longer  disabled,  in  most 
cases  you  will  no  longer  be  eligible  to 
receive  benefits.  However,  if  you 
assigned  your  ticket  before  we 
determined  that  you  are  no  longer 
disabled,  in  certain  circumstances  you 
may  continue  to  receive  benefits  (see 
§§ 404.316(c),  404.337(c),  404.352(d). 
and  416.1338  of  this  chapter).  If  you 
appeal  the  decision  that  you  are  no 
longer  disabled,  you  may  also  choose  to 
have  your  benefits  continued  pending 
reconsideration  and/or  a  hearing  before 
an  administrative  law  judge  on  the 
cessation  determination  (see 
§§404.1597a  and  416.996  of  this 
chapter). 

(b)  The  date  on  which  we  begin  the 
continuing  disability  review  is  the  date 
on  the  notice  we  send  vou  that  tells  vou 


that  we  are  beginning  to  review  your 
disability  case. 

Guidelines  for  Timely  Progress  Toward 
Self-Supporting  Employment 

§  41 1 .1 80    What  is  timely  progress  toward 
self-supporting  employment? 

(a)  General.  The  purpose  of  the  Ticket 
to  Work  program  is  to  provide  you  with 
the  services  and  supports  you  need  to 
work  and  reduce  or  eliminate  your 
dependence  on  Social  Seciu-ity 
disability  benefits  and  SSI  benefits 
based  on  disability  or  blindness.  We 
consider  you  to  be  making  timely 
progress  toward  self-supporting 
employment  when  you  show  an 
increasing  ability  to  work  at  levels 
which  will  reduce  or  eliminate  your 
dependence  on  these  benefits. 

(b)  Guidelines.  We  will  determine 
whether  you  are  making  timely  progress 
toward  self-supporting  employment  by 
using  the  following  guidelines: 

(1)  During  the  initial  24-month  period 
after  you  assign  your  ticket,  you  must  be 
actively  participating  in  your 
employment  plan.  "Actively 
participating  in  your  employment  plan" 
means  that  you  are  engaging  in  activities 
outlined  in  your  employment  plan  on  a 
regular  basis  and  in  the  approximate 
time  frames  specified  in  the 
emplo\Tnent  plan. 

(2)  During  your  first  12-month  work 
review  period,  you  must  work  (as 
defined  in  §411.185)  for  at  least  3  of 
these  12  months.  The  3  months  do  not 
need  to  be  consecutive. 

(3)  During  your  second  12-month 
work  review  period,  and  in  later  12- 
month  work  review  periods,  you  must 
work  (as  defined  in  §411.185)  for  at 
least  6  of  these  12  months.  The  6 
months  do  not  need  to  be  consecutive. 

(c)  Definitions.  As  used  in  this 
subpart — 

(1)  The  initial  24-month  period  means 
the  24-month  period  which  begins  with 
the  month  following  the  month  in 
which  you  first  assigned  your  ticket. 
When  we  count  the  24  months,  we  will 
not  include  any  month  during  which 
your  ticket  is  not  assigned  to  an  EN  or 
State  VR  agency,  as  described  in 
§411.145,  or  any  month  in  which  your 
ticket  is  in  inactive  status,  as  defined  in 
§411.220. 

(2)  The  12-month  work  review  period 
means  the  12-month  period  that  begins 
either  following  the  end  of  the  initial 
24-month  period  or  following  the 
previous  12-month  work  review  period. 
When  we  count  the  12  months,  we  will 
not  include  any  month  dxu-ing  which 
your  ticket  is  not  assigned  to  an  EN  or 
State  VR  agency,  as  described  in 
§411.145. 
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§411.185    How  much  do  I  n«ed  to  earn  to 
be  considered  to  be  working? 

For  the  purpose  of  determining  if  you 
are  meeting  the  timely  progress 
requirements  for  continued  ticket  use. 
we  will  consider  you  to  be  working  in 
each  month  in  which  you  have  earnings 
at  the  following  levels: 

(al  For  title  II  disability  beneficiaries: 

(1)  During  your  first  and  second  12- 
month  work  Review  periods,  we  will 
consider  vou  to  be  working  in  a  month 
in  which  you  have  earnings  from 
employment  or  self-employment  at  the 
SGA  level  for  non-blind  beneficiaries,  as 
defined  in  §§404.1572  through 
404.1576  of  this  chapter.  For  a  month  in 
which  you  are  in  a  trial  work  period  (see 
§404.1592  of  this  chapter),  or  if  you  are 
statutorily  blind  as  defined  in 
§404.1581  of  this  chapter,  we  will 
consider  the  following  as  fulfilling  this 
requirement — 

(i)  Gross  earnings  from  employment, 
before  any  deductions  for  impairment 
related  work  expenses  under  §  404.1576 
of  this  chapter,  that  are  at  or  above  the 
dollar  amount  of  the  SGA  level  for  non- 
blind  beneficiaries  in  §404.1574  of  this 
chapter;  or 

(ii)  Net  earnings  from  self- 
employment  (as  defined  in 
§416.ill0(b)  of  this  chapter),  before  anv 
deductions  for  impairment  related  work 
expenses  under  §  404. 1576  of  this 
chapter,  that  are  at  or  above  the  dollar 
amount  of  the  SGA  level  for  non-blind 
beneficiaries  in  §404.1574  of  this 
chapter 

(2)  During  your  third  12-m()nth  work 
review  period,  and  during  later  12- 
month  work  review  periods,  we  will 
consider  you  to  be  working  in  a  month 
for  which  Social  Security  disabilitv 
benefits  are  not  payable  to  you  because 
of  vour  work  or  earnings. 

fb)  For  title  XVI  beneficiaries: 
(1)  During  your  first  and  second  12- 
month  work  review  periods,  we  will 
consider  you  to  be  working  in  a  month 
in  which  you  have — 

(i)  Gross  earnings  from  employment, 
before  anv  SSI  income  exclusions,  that 


are  at  or  above  the  dollar  amount  of  the 
SGA  level  for  non-blind  beneficiaries  in 
§404.1574  of  this  chapter:  or 

(ii)  Net  earnings  from  self- 
employment  (as  defined  in 
§  416.11 10(b)  of  this  chapter),  before  any 
SSI  income  exclusions,  that  are  at  or 
above  the  dollar  amount  of  the  SGA 
level  for  non-blind  beneficiaries  in 
§404.1574  of  this  chapter. 

Example:  If  you  earn  $750  in  January 
2001,  but  e.xclude  $200  of  this  income 
in  a  Plan  for  Achieving  Self  Support 
(see  §  §416. n80--n6. 1182  of  this 
chapter),  vou  would  still  be  considered 
to  be  working  in  that  month. 

(2)  During  your  third  12-month  work 
review  period,  and  during  any  later  12- 
month  work  review  periods,  we  will 
consider  vou  to  be  working  in  a  month 
in  which  you  have  earnings  from 
employment  or  self-employment  that 
are  sufficient  to  preclude  the  payment  of 
Federal  SSI  cash  benefits  for  a  month. 

(c)  For  concurrent  title  II  and  title  XVI 
beneficiaries: 

(1)  During  your  first  and  second  12- 
mnnth  work  review  periods,  we  will 
consider  you  to  be  working  in  a  month 
in  which  you  have  earnings  from 
emplovment  or  .self-employment  at  the 
SGA  level  for  non-blind  beneficiaries  as 
defined  in  §§404.1572  through 
404.1576  of  this  chapter.  For  a  month  in 
which  vou  are  in  a  trial  work  period  (see 
§  404. 1 592  of  this  chapter),  or  if  you  are 
statutorilv  blind  as  defined  in 
§404.1581  of  this  chapter,  we  will 
consider  the  following  as  fulfilling  this 
requirement — 

l^i)  Gross  earnings  from  employment, 
before  any  SSI  income  exclusions  or 
deductions  for  impairment  related  work 
expenses  under  §404.1576  of  this 
chapter,  that  are  at  or  above  the  dollar 
amount  of  the  SGA  level  for  non-blind 
beneficiaries  in  §404.1574  of  this 
chapter;  or 

(ii)  Net  earnings  from  self- 
employment  (as  defined  in 
§416. 11 10(b)  of  this  chapter),  before  any 
SSI  income  exclusions  or  deductions  for 
impairment  related  work  expenses 


under  §404.1576  of  this  chapter,  that 
are  at  or  above  the  dollar  amount  of  the 
SGA  level  for  non-blind  beneficiaries  in 
§  404.1574  of  this  chapter. 

(2)  During  your  third  12-month  work 
review  period,  and  during  later  12- 
month  work  review  periods,  we  will 
consider  you  to  be  working  in  a  month 
in  which  you  have  earnings  from 
employment  or  self-employment 
sufficient  to  preclude  the  payment  of 
Social  Security  disability  benefits  and 
Federal  SSI  cash  benefits  for  a  month. 

§411.190    How  is  it  determined  if  I  am 
meeting  ttie  timely  progress  guidelines? 

(a)  During  the  initial  24-month  period 
of  using  a  ticket,  you  must  be  actively 
participating  in  your  employment  plan, 
as  defined  in  §  411.180(h)(1).  Active 
participation  in  your  employment  plan 
will  be  presumed  unless  you  or  your  EN 
or  State  VR  agency  tell  the  program 
manager  (PM)  that  you  are  not  actively 
participating.  If  you  or  your  EN  or  State 
VR  agency  tell  the  PM  that  you  are  not 
actively  participating  in  your 
employment  plan,  the  PM  will  follow 
the  procedures  outlined  in  §411.192. 

(b)  After  the  initial  24-month  period, 
the  PM  will  conduct  reviews  to 
determine  if  you  are  meeting  the  timely 
progress  guidelines  for  continuing  to  be 
considered  to  be  using  a  ticket. 

(1)  The  PM  will  conduct  a  24-month 
progress  review  at  the  end  of  the  initial 
24-month  period.  (See  §411.195.) 

(2)  If  you  successfully  complete  your 
24-month  progress  review,  the  PM  will 
conduct  aimual  work  reviews  at  the  end 
of  each  12-month  work  review  period. 
(See  §411.200.) 

§411.191     Table  summarizing  the 
guidelines  for  timely  progress  toward  self- 
supporting  employment. 

You  may  use  the  following  table  to 
determine  what  you  need  to  do  to  meet 
the  guidelines  for  timely  progress 
toward  self-supporting  employment.  For 
more  detail,  refer  to  §§411.180  through 
411.190. 


You  are  m  ttiis 
penod — 


You  must  work- 


With  this  level  of 
eamings — 


At  the  end  of  the 

period  we  will 

conduct  your— 


First  assigned  your  ticket  less  than  24 
months  ago  (not  counting  any  months  in 
which  your  ticket  was  unassigned  or  inac- 
tive) 

First  assigned  your  ticket  25  to  36  months 
ago  (not  counting  any  months  in  which 
your  ticket  was  unassigned  or  inactive) 

First  assigned  your  ticket  37  to  48  months 
ago  (not  counting  any  months  m  which 
your  ticket  was  unassigned  or  inactive) 


Initial  24-month  penod 


First  12-month  work 
review  penod. 

Second  12-month 
work  review  p)enod. 


No  work  requirement 
Must  be  actively 
participating  in  em- 
ployment plan. 

3  months  out  of  12  .... 


6  months  out  of  12 


Not  applicable 


SGA  level  for  non- 
blind  t)eneficiaries*. 

SGA  level  for  non- 
blind  t}enefictanes'. 


24-month  progress  re- 
view. 


First  work  review. 


Second  work  review 


If  you — 


First  assigned  your  ticket  49  to  60  months 
ago  (not  counting  any  months  in  which 
your  ticket  was  unassigned  or  inactive). 

I 


You  are  in  this 
period — 


You  must  work — 


Third  12-month  work 
review  period. 


6  months  out  of  12 


With  this  level  of 
eamings — 


At  the  end  of  the 

period  we  will 

corxJuct  your — 


Eamings  suffcient  to 
preclude  Social  Se- 
curity disability  and 
Federal  SSI  cash 
benefits  for  a  month. 


Third  work  review. 


In  later  12-month  work  review  periods,  the  work  and  eamings  requirements  are  the  same  as  in  the  third  12-month  wori(  review  penod 

*For  an  explanation  of  how  we  determine  if  you  meet  this  requirement  if  you  are  in  a  trial  wort<  period,  you  are  blind,  or  you  are  a  title  XVI  dis- 
ability beneficiary,  see  §411.185. 


§411.192    What  if  my  EN,  the  State  VR 
agency,  or  I  report  that  I  am  not  acth>«ly 
participating  in  my  amploymant  plan? 

(a)  If  you  or  your  EN  or  State  VR 
agency  report  to  the  PM  that  you  are  not 
actively  participating  in  your 
employment  plan  during  the  initial  24- 
month  period  after  you  assign  your 
ticket,  the  PM  will  give  you  the  choice 
of  resuming  participation  in  your 
employment  plan  or  placing  your  ticket 
in  inactive  status. 

(b)  If  you  choose  to  place  the  ticket  in 
inactive  status,  yoiu  ticket  will  be 
placed  in  inactive  status  beginning  with 
the  first  day  of  the  month  following  the 
month  in  which  you  make  your  request. 
You  are  not  considered  to  be  using  a 
ticket  during  months  in  which  your 
ticket  is  in  inactive  status,  and  months 
in  which  your  ticket  is  in  inactive  status 
do  not  count  toward  the  time  limitations 
for  making  timely  progress  toward  self- 
supporting  employment.  For  more 
information  about  inactive  status,  see 
§411.220. 

(c)  If  you  choose  to  resume  active 
participation  in  your  employment  plan, 
you  will  be  allowed  3  months  to 
demonstrate  this  active  participation  to 
the  PM.  During  this  period,  you  will  be 
considered  to  be  making  timely  progress 
toward  self-supporting  emplo5rment. 
The  PM  will  contact  your  EN  or  State 
VR  agency  after  the  3  months  to 
determine  whether  you  have  been 
actively  participating  in  your 
employment  plan  during  these  3 
months.  If  the  EN  or  State  VR  agency 
report  that  you  have  not  been  actively 
participating  in  your  employment  plan 
during  these  3  months,  the  PM  will  find 
that  you  are  no  longer  making  timely 
progress  toward  self-supporting 
employment.  The  PM  will  send  a 
written  notice  of  this  decision  to  you  at 
your  last  known  address.  The  notice 
will  explain  the  reasons  for  the  decision 
and  inform  you  of  the  right  to  ask  us  to 
review  the  decision.  The  decision  will 
become  effective  30  days  after  the  date 
on  which  the  PM  sends  the  notice  of  the 
decision  to  you,  unless  you  request  that 
we  review  the  decision  under  §  411.205. 


§  41 1 .1 95    How  will  the  PM  conduct  my  24- 
month  progress  review? 

(a)  In  this  review  the  PM  will  consider 
the  followdng: 

(1)  Are  you  actively  participating  in 
your  employment  plan?  By  "actively 
participating  in  yoiu-  employment 
plan,"  we  mean  that  you  are  engaging  in 
activities  outhned  in  your  employment 
plan  on  a  regular  basis  and  in  the 
approximate  time  frames  specified  in 
the  plan. 

(2)  Does  your  employment  plan  have 
a  goal  of  at  least  3  months  of  work  (as 
defined  in  §411.185)  during  your  next 
12-month  work  review  period? 

(3)  Given  your  current  progress  in 
your  employment  plan,  can  you 
reasonably  be  expected  to  reach  this 
goal  of  at  least  3  months  of  work  (as 
defined  in  §  411.185)  during  your  next 
12-month  work  review  period? 

(b)  If  the  answer  to  all  three  of  these 
questions  is  yes,  the  PM  will  find  that 
you  ar3  meiking  timely  progress  toward 
self-supporting  employment.  We  will 
consider  you  to  be  making  timely 
progress  toward  self-supporting 
employment  imtil  your  first  annual 
work  review. 

(c)  If  the  answer  to  any  of  these 
questions  is  no,  the  PM  will  find  that 
you  are  not  making  timely  progress 
toward  self-supporting  employment. 
The  PM  will  send  a  written  notice  of  the 
decision  to  you  at  your  last  knowTi 
address.  The  notice  will  explain  the 
reasons  for  the  decision  and  inform  you 
of  the  right  to  ask  us  to  review  the 
decision.  The  decision  will  be  effective 
30  days  after  the  date  on  which  the  PM 
sends  the  notice  of  the  decision  to  you, 
unless  you  request  that  we  review  the 
decision  under  §411.205. 

§  41 1 .200    How  will  the  PIM  conduct  my 
annual  worit  review? 

(a)  The  annual  work  review  is  a  two 
step  process: 

(1)  Step  one — Retrospective  Reiiew. 
Did  you  complete  the  work 
requirements  (as  specified  in  §411.180 
and  §411.185)  in  the  last  12-month 
work  review  period? 


(i)  If  you  have  not  completed  the  work 
requirements,  the  PM  will  find  that  you 
are  not  making  timely  progress  toward 
self-supporting  employment. 

(ii)  If  you  have  completed  the  work 
requirements,  the  PM  will  go  to  step 
two. 

(2)  Step  two — Anticipated  Work  Level. 
Do  both  you  and  your  EN  or  State  VR 
agency  expect  that  you  will  work  at  the 
level  required  during  the  next  12-month 
work  review  period? 

(i)  If  not.  the  PM  will  find  that  you  are 
not  making  timely  progress  toward  self- 
supporting  employment. 

(ii)  If  so.  the  PM  will  find  that  you  are 
making  timely  progress  toward  self- 
supporting  employment.  We  will 
consider  you  to  be  making  timely 
progress  toward  self-supporting 
employment  until  your  next  annual 
work  review. 

(b)  If  the  PM  finds  that  you  are  not 
making  timely  progress  toward  self- 
supporting  employment,  the  PM  will 
send  a  written  notice  of  the  decision  to 
you  at  your  last  known  address.  The 
notice  will  explain  the  reasons  for  the 
decision  and  inform  you  of  the  right  to 
ask  us  to  review  the  decision.  The 
decision  will  be  effective  30  days  after 
the  date  on  which  the  PM  sends  the 
notice  of  the  decision  to  you,  unless  you 
request  that  we  review  the  decision 
under  §411.205. 

§  41 1 .205    What  if  I  disagree  with  the  PM's 
decision  about  wrtwther  I  am  making  timely 
progress  toward  self-supporting 
employment? 

If  you  disagree  with  the  PM's 
decision,  you  may  request  that  we 
review  the  decision.  You  must  make  the 
request  before  the  30th  day  after  the 
date  on  which  the  PM  sends  the  notice 
of  its  decision  to  you.  We  will  consider 
you  to  be  making  timely  progress 
toward  self-supporting  employment 
until  we  make  a  decision.  We  will  send 
a  written  notice  of  our  decision  to  you 
at  your  last  known  address.  If  we  decide 
that  you  are  no  longer  making  timely 
progress  toward  self-supporting 
employment,  our  decision  will  be 
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effective  on  the  date  on  which  we  send 
the  notice  of  the  decision  to  you. 

§411.210    What  happens  if  I  do  not  mate 
timely  progress  toward  self-supporting 
employment? 

(a)  General.  If  it  is  determined  that 
you  are  not  making  timely  progress 
toward  self-supporting  employment,  we 
will  find  that  you  are  no  longer  using  a 
ticket.  If  this  happens,  you  will  once 
again  be  subject  to  continuing  disability 
reviews.  However,  you  may  continue 
participating  in  the  Ticket  to  Work 
program.  Your  EN  also  may  receive  any 
outcome  payments  for  which  it  is 
eligible  under  §411.500  et  seq. 

(b)  Reentering  In-Use  Status.  If  you 
failed  to  meet  the  timely  progress 
guidelines  for  continuing  to  use  a  ticket, 
you  may  reenter  in-use  status.  The 
requirements  for  reentering  in-use  status 
depend  on  how  far  you  progressed 
before  you  failed  to  meet  the  timely 
progress  guidelines. 

(1)  If  you  failed  to  meet  the  timely 
progress  guidelines  during  the  initial  24- 
month  period,  in  your  24-month 
progress  review,  or  in  your  first  annual 
work  review. 

(i)  If  you  failed  to  meet  the  timely 
progress  guidelines  during  the  initial 
24-month  period,  in  your  24-month 
progress  review,  or  in  your  first  annual 
work  review,  you  may  reenter  in-use 
status  by  completing  3  months  of  work 
at  the  SGA  level  (as  defined  in 
§411.185)  within  a  rolling  12-month 
period.  The  rolling  12-month  period 
must  begin  after  the  effective  date  of  the 
decision  that  you  failed  to  meet  the 
timely  progress  guidelines. 

(ii)  When  you  nave  completed  this 
requirement,  you  will  be  reinstated  to 
in-use  status,  provided  that  your  ticket 
is  assigned  to  an  EN  or  State  VR  agency. 

(iii)  After  you  are  reinstated  to  in-use 
status,  your  next  12-month  work  review 
period  will  begin.  During  this  12-month 
work  review  period,  you  will  be 
required  to  work  at  least  6  months  at  the 
SGA  level  (as  defined  in  §411.185).  The 
PM  will  conduct  an  annual  work  review 
at  the  end  of  this  12-month  work  review 
period  to  determine  if  you  have  met  this 
requirement.  After  this,  the  PM  will 
conduct  annual  work  reviews  in  the 
usual  manner. 

(2)  If  you  failed  to  meet  the  timely 
progress  guidelines  in  your  second 
annual  work  review. 

(i)  If  you  failed  to  meet  the  timely 
progress  guidelines  in  your  second 
annual  work  review,  you  may  reenter 
in-use  status  by  completing  6  months  of 
work  at  the  SGA  level  (as  defined  in 
§411.185)  within  a  rolling  12-month 
period.  The  rolling  12-month  period 
must  begin  after  the  effective  date  of  the 


decision  that  you  failed  to  meet  the 
timely  progress  guidelines. 

(ii)  When  you  nave  completed  this 
requirement,  you  will  be  reinstated  to 
in-use  status,  provided  that  your  ticket 
is  assigned  to  an  EN  or  State  VR  agency. 

(iii)  After  you  are  reinstated  to  in-use 
status,  your  next  12-month  work  review 
period  will  begin.  During  this  12-month 
work  review  period,  you  will  be 
required  to  work  at  least  6  months  with 
earnings  at  the  level  specified  in 
§411. 185(a)(2),  §411. 185(b)(2),  or 
§  411.185(c)(2).  The  PM  will  conduct  an 
annual  work  review  at  the  end  of  this 
12 -month  work  review  period  to 
determine  if  you  have  met  this 
requirement.  After  this,  the  PM  will 
conduct  annual  reviews  in  the  usual 
manner. 

(3)  If  you  failed  to  meet  the  timely 
progress  guidelines  in  any  work  review 
after  your  second  work  review. 

(i)  If  you  failed  to  meet  the  timely 
progress  guidelines  in  any  work  review 
after  your  second  work  review,  you  may 
reenter  in-use  status  by  completing  6 
months  of  work  within  a  rolling  12- 
month  period  with  earnings  in  each  of 
the  6  months  at  the  level  specified  in 
§411. 185(a)(2),  §411. 185(b)(2),  or 
§411. 185(c)(2).  The  rolling  12-month 
period  must  begin  after  the  effective 
date  of  the  decision  that  you  failed  to 
meet  the  timely  progress  guidelines. 

(ii)  When  you  have  completed  this 
requirement,  you  will  be  reinstated  to 
in-use  status,  provided  that  your  ticket 
is  assigned  to  an  EN  or  State  VR  agency. 

(iii)  After  you  are  reinstated  to  in-use 
status,  your  next  1 2-month  work  review 
period  will  begin.  During  this  12-month 
work  review  period,  you  will  be 
required  to  work  at  least  6  months  with 
earnings  at  the  level  specified  in 
§411. 185(a)(2).  §411. 185(b)(2),  or 
§  411.185(c)(2).  The  PM  will  conduct  an 
annual  work  review  at  the  end  of  this 
12 -month  work  review  period  to 
determine  if  you  have  met  this 
requirement.  After  this,  the  PM  will 
conduct  annual  work  reviews  in  the 
usual  manner. 

Exceptioiu  to  the  Timely  Progress 
Guidelines 

1411.220    What  H I  am  tamporwtty  unable 
to  partlcipale  in  my  employment  plan? 

(a)  General.  (1)  If  you  are  temporarily 
unable  to  participate  in  your 
employment  plan  during  the  initial  24- 
month  period  of  using  a  ticket,  you  may 
choose  to  place  your  ticket  in  inactive 
status. 

(2)  Months  in  which  your  ticket  is  in 
inactive  status  do  not  count  toward  the 
time  limitations  for  making  timely 
progress  toward  self-supporting 
employment. 


(3)  Your  ticket  is  not  considered  to  be 
in  use  during  periods  in  which  it  is  in 
inactive  status.  Therefore  you  will  once 
again  be  subject  to  continuing  disability 
reviews. 

(4)  You  may  not  place  your  ticket  in 
inactive  status  after  the  initial  24-month 
period  of  using  a  ticket. 

(b)  How  to  place  your  ticket  in 
inactive  status.  (1)  To  place  a  ticket  in 
inactive  status,  you  must  submit  a 
written  request  to  the  PM  asking  that 
your  ticket  be  placed  in  inactive  status. 
The  request  must  include  a  statement 
fi-om  yoiu'  EN  or  State  VR  agency  that 
you  will  not  be  participating  in  your 
plan  or  receiving  services  from  them 
during  the  period  of  inactive  status. 

(2)  The  period  of  inactive  status 
begins  on  the  first  day  of  the  first  month 
after  the  PM  receives  your  request. 

(c)  How  to  reactivate  your  ticket.  (1) 
If  your  ticket  is  still  assigned  to  an  EN 
or  State  VR  agency,  you  may  reactivate 
your  ticket  and  return  to  in-use  status  at 
any  time  by  submitting  a  written  request 
to  the  PM. 

(2)  Your  ticket  will  be  reactivated 
beginning  with  the  first  day  of  the 
month  following  the  month  in  which 
the  PM  receives  your  request. 

(d)  //  the  PM  is  told  that  you  are  not 
actively  participating  in  your 
employment  plan.  If  the  PM  is  told  that 
you  are  not  actively  participating  in 
your  employment  plan,  the  PM  will  give 
you  the  choice  of  resuming  active 
participation  in  your  employment  plan 
or  placing  your  ticket  in  inactive  status. 
See  §411.192. 

1411.225    What  H  my  Uclcet  is  no  longer 
assigned  to  an  EN  or  State  VR  agency? 

(a)  If  yoxir  ticket  was  once  assigned  to 
an  EN  or  State  VR  agency  and  is  no 
longer  assigned,  you  are  eligible  for  an 
extension  period  of  up  to  3  months  to 
reassign  your  ticket.  You  are  eligible  for 
an  extension  period  if  your  ticket  is  no 
longer  assigned  because — 

(1)  You  ret^eved  your  ticket  because 
you  were  dissatisfied  with  the  services 
being  provided  (see  §  411.145(a));  or 

(2)  Your  EN  went  out  of  business  or 
is  no  longer  approved  to  participate  as 
an  EN  in  the  Ticket  to  Work  program, 
or  your  EN  or  State  VR  agency  is  no 
longer  willing  or  able  to  provide  you 
with  services  for  any  other  reason  (see 
§411. 145(b)). 

(b)  Chiring  the  extension  period,  the 
ticket  will  still  be  considered  to  be  in 
use.  This  means  that  you  will  not  be 
subject  to  continuing  disability  reviews 
during  this  period. 

(c)  Time  spent  in  the  extension  period 
will  not  count  toward  the  time 
limitations  for  the  timely  progress 
guidelines. 
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(d)  The  extension  period — 

(1)  begins  on  the  first  day  on  which 
the  ticket  is  no  longer  assigned  (see 
§411.145);  and 

(2)  ends  3  months  after  it  begins  or 
when  you  assign  your  ticket  to  a  new 
EN  or  State  VR  agency,  whichever  is 
sooner. 

(e)  If  you  do  not  assign  your  ticket  by 
the  end  of  the  extension  period,  the 
ticket  will  no  longer  be  in  use  and  you 
will  once  again  be  subject  to  continuing 
disability  reviews. 

Subpart  D — Use  of  One  or  More 
Program  Managers  to  Assist  In 
Administration  of  the  Ticket  to  Work 
Program 

§411.230    What  is  a  PM? 

A  program  manager  (PM)  is  an 
organization  in  the  private  or  public 
sector  that  has  entered  into  an 
agreement  to  assist  us  in  administering 
the  Ticket  to  Work  program.  We  will  use 
a  competitive  bidding  process  to  select 
one  or  more  PMs. 

§  41 1 .235    What  qualifications  are  required 
of  a  PIM? 

A  PM  must  have  expertise  and 
experience  in  the  field  of  vocational 
rehabilitation  or  employment  services. 

§  41 1 .240    What  limitations  are  placed  on  a 
PM? 

A  PM  is  prohibited  from  directly 
participating  in  the  delivery  of 
employment  services,  vocational 
rehabilitation  services,  or  other  support 
services  to  beneficiaries  with  tickets  in 
the  PM's  designated  service  delivery 
area.  A  PM  is  also  prohibited  from 
holding  a  financial  interest  in  an 
employment  network  (EN)  or  service 
provider  that  provides  services  imder 
the  Ticket  to  Work  program  in  the  PM's 
designated  service  delivery  area. 

§  41 1 .245    What  are  a  PM's  responsibnities 
under  the  Tictet  to  Work  program? 

A  PM  will  assist  us  in  administering 
the  Ticket  to  Work  program  by 
conducting  the  following  activities: 

(a)  Recruiting,  recommending,  and 
monitoring  ENs.  A  PM  must  recruit  and 
reconunend  for  selection  by  us  public 
and  private  entities  to  function  as  ENs 
under  the  program.  A  PM  is  also 
responsible  for  monitoring  the  ENs 
operating  in  its  service  delivery  area. 
Such  monitoring  must  be  done  to  the 
extent  necessary  and  appropriate  to 
ensure  that  adequate  choices  of  services 
are  made  available  to  beneficiaries  with 
tickets.  A  PM  may  not  limit  the  number 
of  public  or  private  entities  being 
recommended  to  function  as  ENs. 


(b)  Facilitating  access  by  beneficiaries 
to  ENs.  A  PM  must  assist  beneficiaries 
with  tickets  in  accessing  ENs. 

(1)  A  PM  must  establish  and  maintain 
lists  of  the  ENs  available  to  beneficiaries 
with  tickets  in  its  service  delivery  area 
and  make  these  lists  generally  available 
to  the  public. 

(2)  A  PM  must  ensure  that  all 
information  provided  to  beneficiaries 
with  tickets  about  ENs  is  in  accessible 
formats.  For  purposes  of  this  section, 
accessible  format  means  by  media  that 
is  appropriate  to  a  particular 
beneficiary's  medical  impairment(s). 

(3)  A  PM  must  take  necessary 
measures  to  ensure  that  sufficient  ENs 
are  available  and  that  each  beneficiary 
under  the  Ticket  to  Work  program  has 
reasonable  access  to  employment 
services,  vocational  rehabilitation 
services,  and  other  support  services. 
The  PM  shall  ensure  that  services  such 
as  the  following  are  available  in  each 
service  area,  including  rural  areas:  case 
management,  work  incentives  planning, 
supported  employment,  career 
planning,  career  plan  development, 
vocational  assessment,  job  training, 
placement,  follow-up  services,  and 
other  services  that  we  may  require  in  an 
agreement  with  a  PM. 

(4)  A  PM  must  ensure  that  each 
beneficiary  with  a  ticket  is  allowed  to 
change  ENs.  When  a  change  in  the  EN 
occurs,  the  PM  must  reassign  the  ticket 
based  on  the  choice  of  the  beneficiary. 

(c)  Facilitating  payments  to  ENs.  A 
PM  must  facilitate  payments  to  the  ENs 
in  its  service  delivery  area.  Subpart  H 
explains  the  EN  payment  systems  and 
the  PM's  role  in  administering  these 
systems. 

(1)  A  PM  must  maintain 
documentation  and  provide  regular 
assurances  to  us  that  payments  to  an  EN 
are  warranted.  The  PM  shall  ensure  that 
an  EN  is  complying  with  the  terms  of  its 
agreement  and  applicable  regulations. 

(2)  Upon  the  request  of  an  EN.  the  PM 
shall  make  a  determination  of  the 
allocation  of  the  outcome  or  outcome- 
milestone  payments  due  to  an  EN  based 
on  the  services  provided  by  the  EN. 

(d)  Administrative  requirements.  A 
PM  will  perform  such  administrative 
tasks  as  are  required  to  assist  us  in 
administering  and  implementing  the 
Ticket  to  Work  program.  Administrative 
tasks  required  for  the  implementation  of 
the  Program  may  include,  but  are  not 
limited  to: 

(1)  Reviewing  individual  work  plans 
,(IWPs)  submitted  by  ENs  for  ticket 
assignment.  These  reviews  will  be 
conducted  to  ensure  that  the  FWPs  meet 
the  requirements  of  §  411.465. 


(2)  Reviewing  amendments  to  IWTs  to 
ensure  that  the  amendments  meet  the 
requirements  in  §411.465. 

(3)  Ensuring  that  ENs  only  refer  an 
individual  to  a  State  VR  agency  for 
services  pursuant  to  an  agreement 
regarding  the  conditions  under  which 
such  services  will  be  provided. 

(4)  Resolving  a  dispute  between  an  EN 
and  a  State  VR  agency  with  respect  to 
agreements  regarding  the  conditions 
under  which  services  will  be  provided 
when  an  individual  is  referred  by  an  EN 
to  a  State  VR  agency  for  services. 

Evaluation  of  Program  Manager 
Performance 

§  41 1 .250    How  will  SSA  evaluate  a  PM? 

(a)  We  will  periodically  conduct  a 
formal  evaluation  of  the  PM.  The 
evaluation  will  include,  but  not  be 
limited  to,  an  assessment  examining  the 
following  areas: 

(1)  Quality  of  ser\'ices; 

(2)  Cost  control: 

(3)  Timeliness  of  performance; 

(4)  Business  relations;  and  (5) 
customer  satisfaction. 

(b)  Our  Project  Officer  will  perform 
the  evaluation.  The  PM  will  have  an 
opportunity  to  comment  on  the 
evaluation,  and  then  the  Contracting 
Officer  will  determine  the  PMs  final 
rating. 

(c)  These  performance  evaluations 
will  be  made  part  of  our  database  on 
contractor  past  performance  to  which 
any  Federal  agency  may  have  access. 

(d)  Failure  to  comply  with  the 
standards  used  in  the  evaluation  may 
result  in  early  termination  of  our 
agreement  with  the  PM. 

Subpart  E — Employment  Networks 

§411.300    What  is  an  EN? 

An  employment  network  (EN)  is  any 
qualified  entity  that  has  entered  into  an 
agreement  with  us  to  function  as  an  EN 
under  the  Ticket  to  Work  program  and 
assume  responsibility  for  the 
coordination  and  delivery  of 
emplo>Tnent  services  vocational 
rehabilitation  services,  and  other 
support  services  to  beneficiaries  who 
have  assigned  their  tickets  to  that  EN. 

§  41 1 .305    Who  is  eligible  to  be  an  EN? 

Any  qualified  agency  or 
instrumentality  of  a  State  (or  political 
subdivision  thereof)  or  a  private  entity 
that  assumes  responsibilit>'  for  the 
coordination  and  deliverv'  of  services 
under  the  Ticket  to  Work  program  to 
disabled  beneficiaries  is  eligible  to  be  an 
EN.  A  single  entity  or  an  association  of 
or  consortium  of  entities  combining 
their  resources  is  eligible  to  be  an  EN. 
The  entity  may  provide  these  services 
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directly  or  by  entering  into  an 
agreement  with  other  organizations  or 
individuals  to  provide  the  appropriate 
services  or  other  assistance  that  a 
beneficiary  with  a  ticket  may  need  to 
find  and  maintain  employment  that 
reduces  dependency  on  disability 
benefits.  ENs  may  include,  but  are  not 
limited  to; 

(a)  Any  public  or  private  entity  that 
can  provide  directly,  or  arrange  for  other 
organizations  or  entities  to  provide, 
employment  services,  vocational 
rehabilitation  ser\'ices.  or  other  support 
services. 

(b)  State  agencies  administering  or 
supervising  the  administration  of  the 
State  plan  approved  under  title  I  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  720  et  seq]  may  choose,  on 

a  case-bv-case  basis,  to  be  paid  as  an  EN 
under  the  payment  systems  described  in 
subpart  H  of  this  part.  For  the  rules  on 
State  VR  agencies'  participation  in  the 
Ticket  to  Work  program,  see  subpart  P' 
of  this  part. 

(c)  One-stop  delivery  systems 
established  under  subtitle  B  of  title  1  of 
the  Workforce  Investment  Act  of  1998 
(29  U.S.C.  2841  etseq). 

(d)  Alternate  participants  currently 
operating  under  the  authority  of  section 
222(d)(2)  of  the  Social  Security  Act. 

(e)  Organizations  administering 
Vocational  Rehabilitation  Services 
Projects  for  American  Indians  with 
Disabilities  authorized  under  section 
121  of  part  C  of  title  I  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  750  et  seq). 

(f)  Public  or  private  schools  that 
provide  VT^  or  employment  services, 
conduct  job  training  programs,  or  make 
services  or  programs  available  that  can 
assist  students  with  disabilities  in 
acquiring  specific  job  skills  that  lead  to 
emplo\Tnent.  This  includes  transition 
programs  that  can  help  students  acquire 
work  skills. 

(g)  Employers  that  offer  job  training  or 
other  support  services  or  assistance  to 
help  individuals  with  disabilities  obtain 
and  retain  employment  or  arrange  for 
individuals  with  disabilities  to  receive 
relevant  services  or  assistance. 

§  411 .31 0    How  does  an  entity  apply  to  be 
an  EN  and  who  will  determine  whettier  an 
entity  qualifies  as  an  EN? 

(a)  An  entity  applies  by  responding  to 
our  Reque^  for  Proposal  (RFP),  which 
will  be  published  in  the  Commerce 
Business  Daily  or  online  through  the 
Federal  government  s  electronic  posting 
system.  Since  recruitment  of  ENs  will  be 
an  ongoing  process,  the  RFP  will  be 
open  and  continuous.  The  entity  must 
respond  in  a  format  prescribed  in  the 
RFP  aimouncement.  In  its  response,  the 


entity  must  assure  SSA  that  it  is 
qualified  to  provide  employment 
services,  vocational  rehabilitation 
.services,  and  other  support  services  to 
disabled  beneficiaries,  either  directly  or 
through  arrangements  with  other 
entities.  For  example,  the  entity  muSt 
assure  that  if  is  licensed,  certified, 
accredited,  or  registered  to  provide 
these  services  or  is  able  to  arrange  for 
other  entities  to  provide  these  services. 

(b)  The  PM  will  solicit  service 
providers  and  other  qualified  entities  to 
respond  to  the  RFP  on  an  ongoing  basis. 
The  PM  will  conduct  a  preliminary 
review  of  responses  to  the  RFP  from 
applicants  located  in  the  PM's  service 
delivery  area  and  make 
recommendations  to  the  Commissioner 
regarding  selection.  The  Commissioner 
will  decide  which  applicants  will  be 
approved  to  serve  as  ENs  under  the 
program. 

§411.315    What  are  the  minimum 
qualifications  necessary  to  be  an  EN? 

To  serve  as  an  EN  under  the  Ticket  to 
Work  program,  an  entity  must  meet  and 
maintain  compliance  with  both  general 
selection  criteria  and  specific  selection 
criteria. 

(a)  The  general  criteria  include: 

(1)  Having  systems  in  place  to  protect 
the  confidentiality  of  personal 
information  about  beneficiaries  seeking 
or  receiving  services; 

(2)  Being  accessible,  both  physically 
and  programmatically,  to  beneficiaries 
seeking  or  receiving  services; 

(3)  Not  discriminating  in  the 
provision  of  services  based  on  a 
beneficiary's  age,  gender,  race,  color, 
creed,  or  national  origin; 

(4)  Having  adequate  resources  to 
perform  the  activities  required  under 
the  agreement  with  us  or  the  ability  to 
obtain  them: 

(5)  Complying  with  the  terms  and 
conditions  in  the  agreement  with  us. 
including  delivering  or  coordinating  the 
delivery  of  employment  services, 
vocational  rehabilitation  services,  and 
other  support  services;  and 

(6)  Implementing  accounting 
procedures  and  control  operations 
necessary  to  carry  out  the  Ticket  to 
Work  program. 

(b)  The  specific  criteria  that  an  entity 
must  meet  to  qualify  as  an  EN  include: 

(l)(i)  Using  staff  who  are  qualified 
under  applicable  certification,  licensing, 
or  registration  standards  that  apply  to 
their  profession;  or 

(ii)  Using  staff  that  are  otherwise 
qualified  based  on  education  or 
experience,  such  as  by  using  staff  with 
a  college  degree  in  a  related  field  such 
as  vocational  counseling,  human 
relations,  teaching,  or  psychology;  and 


(2)  Providing  medical  and  related 
health  services  under  the  formal 
supervision  of  persons  licensed  to 
prescribe  or  supervise  the  provision  of 
these  services  in  the  State  in  which  the 
services  are  performed. 

(c)  An  entity  must  have  applicable 
certificates,  licenses,  or  other 
credentials  if  such  documentation  is 
required  by  State  law  to  provide  VR 
services,  emplojmient  services  or  other 
support  services  in  the  State. 

(d)  We  will  not  use  the  following  as 
an  EN: 

(1)  Any  entity  that  has  had  its  license, 
accreditation,  certification,  or 
registration  suspended  or  revoked  for 
reasons  concerning  professional 
competence  or  conduct  or  financial 
integrity; 

(2)  Any  entity  that  has  surrendered  a 
license,  accreditation,  certification,  or 
registration  with  a  disciplinary 
proceeding  pending;  or 

(3)  Any  entity  that  is  precluded  from 
Federal  procurement  or  non- 
procurement  programs. 

§  41 1 .320    What  are  an  ENs 
responsibilities  as  a  participant  In  the 
Ticket  to  Work  program? 

An  EN  must — 

(a)  Enter  into  an  agreement  with  us. 

(b)  Serve  a  prescribed  service  area. 
The  EN  must  designate  the  geographic 
area  in  which  it  will  provide  services. 
This  will  be  designated  in  the  EN's 
agreement  with  us. 

(c)  Provide  services  directly,  or  enter 
into  agreements  with  other  entities  to 
provide  employment  services, 
vocational  rehabilitation  services,  or 
other  support  services  to  beneficiaries 
with  tickets. 

(d)  Ensure  that  employment  services, 
vocational  rehabilitation  services,  and 
other  support  services  provided  under 
the  Ticket  to  Work  program  are 
provided  under  appropriate  individual 
work  plans  (IWPs). 

(e)  Elect  a  payment  system  at  the  time 
of  signing  an  agreement  with  us  (see 
§411.505). 

(f)  Develop  and  implement  each  IWP 
in  partnership  with  each  beneficiary 
receiving  services  in  a  manner  that 
affords  the  beneficiary  the  opportunity 
to  exercise  informed  choice  in  selecting 
an  employment  goal  and  specific 
services  needed  to  achieve  that 
employment  goal.  Each  IWP  must  meet 
the  requirements  described  in  §411.465. 

§  41 1 .321     Under  what  conditions  will  SSA 
tenninate  an  agreement  with  an  EN  due  to 
inadequate  performance? 

We  will  terminate  our  agreement  with 
an  EN  if  it  does  not  comply  with  the 
requirements  under  §§411.320  and 
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411.325  and  the  conditions  in  the 
agreement  between  SSA  and  the  EN, 
including  minimum  performance 
standards  relating  to  beneficiaries 
achieving  self-supporting  employment 
and  leaving  the  benefit  rolls. 

1411,325    What  reporting  requkwnenls  are 
plaoad  on  an  EN  as  a  participant  in  ttM 
Tieicat  to  Worfc  program? 

An  EN  must: 

(a)  Report  to  the  PM  each  time  it 
accepts  a  ticket  for  assignment. 

(b)  Submit  a  copy  of  each  signed  IWP 
to  the  PM. 

(c)  Submit  to  the  PM  copies  of 
amendments  to  a  beneficiary's  IWP. 

(d)  Submit  to  the  PM  a  copy  of  any 
agreement  the  EN  has  established  with 
a  State  VR  agency  regarding  the 
conditions  imder  which  the  State  VR 
agency  will  provide  services  to 
beneficiaries  who  are  referred  by  the  EN 
under  the  Ticket  to  Woric  program. 

(e)  Report  to  the  PM  the  specific 
outcomes  achieved  with  respect  to 
specific  services  the  EN  provided  or 
secured  on  behalf  of  beneficiaries  whose 
tickets  it  accepted  for  assignment.  Such 
reports  shall  conform  to  a  national 
model  prescribed  by  us  and  shall  be 
submitted  to  the  PM  at  least  annually. 

(f)  Provide  a  copy  of  its  most  recent 
annual  report  on  outcomes  to  each 
beneficiary  attempting  to  assign  a  ticket 
to  it  and  assure  that  a  copy  of  its  most 
recent  report  is  available  to  the  public 
while  ensuring  that  personal 
information  on  beneficiaries  is  kept 
confidential. 

(g)  Meet  our  financial  reporting 
requirements.  These  requirements  will 
be  described  in  the  agreements  between 
ENs  and  the  Commissioner,  and  will 
include,  among  other  things,  submitting 
to  the  program  manager,  on  an  annual 
basis,  a  financial  report  that  shows  the 
percentage  of  the  emplo)mient  network's 
budget  that  was  spent  on  serving 
beneficiaries  with  tickets,  including  the 
amotmt  that  was  spent  on  beneficiaries 
who  return  to  work  and  those  who  do 
not  return  to  work. 

(h)  Collect  and  record  such  data  as  we 
shall  require,  in  a  form  prescribed  by  us. 

(i)  Adhere  to  all  requirements 
specified  in  the  agreement  with  the 
Commissioner  and  all  regulatory 
requirements  in  part  411  of  chapter  ID 
of  20  CFR. 

1411.330    How  wlH  SSA  evaluala  an  EN'S 
parformanca? 

(a)  We  will  periodically  review  the 
results  of  the  work  of  each  EN  to  ensure 
efifective  quality  assurance  in  the 
provision  of  services  by  ENs. 

(b)  In  conducting  such  a  review,  we 
will  solicit  and  consider  the  views  of 


the  consumers  the  EN  serves  and  the 
PM  which  monitors  the  EN. 

(c)  ENs  must  make  the  results  of  these 
periodic  reviews  available  to  disabled 
beneficiaries  to  assist  them  in  choosing 
among  available  ENs. 

Subpart  F— State  Vocational 
Rehabilitation  Agencies'  Participation 

Participation  in  the  Ticket  to  Work 
Program 

§411.350    Mint  a  Stale  VR  agency 
participate  In  ttie  Tidcet  to  Worit  program? 

Yes.  Each  State  agency  administering 
or  supervising  the  administration  of  the 
State  plan  approved  imder  title  I  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  720  et  seq.),  must  participate 
in  the  Ticket  to  Work  program  if  it 
wishes  to  receive  payments  fit)m  SSA 
for  serving  disabled  beneficiaries. 

f  411.355  What  payment  options  does  a 
State  VR  agency  have  under  ttie  Tlclcet  to 
Work  program? 

(a)  The  Ticket  to  Work  program 
provides  different  payment  options  that 
are  available  to  a  State  VR  agency  for 
providing  services  to  disabled 
beneficiaries.  A  State  VR  agency 
participates  in  the  program  in  one  of 
two  ways  when  providing  services  to  a 
particular  disabled  beneficiary  imder 
the  program.  On  a  case-by-case  basis, 
the  State  VR  agency  may  participate 
either — 

(1)  As  an  employment  network  (EN); 
or 

(2)  Under  the  cost  reimbursement 
payment  system  (see  subpart  V  of  part 
404  and  subpart  V  of  part  416  of  this' 
chapter). 

(b)  When  the  State  VR  agency  serves 
a  beneficiary  with  a  ticket  as  an  EN,  the 
State  VR  agency  will  be  paid  according 
to  the  payment  system  it  has  elected  for 
this  piupose,  either  the  outcome 
payment  system  or  the  outcome- 
milestone  payment  system  (described  in 
§411.500). 

(c)  The  State  VR  agency  must  use  its 
elected  EN  payment  system  whenever  it 
functions  as  an  EN.  The  State  VR  agency 
will  have  periodic  opportunities  to 
change  the  payment  system  it  uses 
when  serving  as  an  EN.  When  serving  a 
beneficiary  who  was  not  issued  a  ticket. 
the  State  VR  agency  may  seek  payment 
only  imder  the  cost  reimbursement 
payment  system. 

(d)  The  State  VR  agency  may  not 
change  the  pajrment  system  selected  for 
a  specific  beneficiary  once  the  ticket  has 
been  assigned  and  the  payment  system 
has  been  chosen,  even  if  the  State  VR 
agency  elects  a  new  EN  payment  system 
at  a  later  date. 


§411.360    How  does  a  State  VR  agency 
become  an  EN? 

(a)  As  the  Ticket  to  Work  program  is 
implemented  in  States,  we  will  notify 
the  State  VR  agency  in  writing  about 
payment  systems  available  under  the 
program.  The  letter  wdll  ask  the  State  VR 
agency  to  choose  a  payment  system  to 
use  when  it  chooses  to  function  as  an 
EN. 

(b)  When  serving  beneficiaries 
holding  tickets,  the  State  VR  agency 
may  choose,  on  a  case-by-case  basis,  to 
seek  payment  under  its  elected  EN 
payment  system  or  under  the  cost 
reimbursement  payment  system. 

§411.365    How  does  a  State  VR  agency 
notify  SSA  about  its  choice  of  a  payment 
system  for  use  wtten  functioning  as  an  EN? 

(a)  The  State  VR  agency  must  respond 
in  writing  to  our  letter  regarding 
implementation  of  the  Ticket  to  Work 
program  and  tell  us  which  EN  payment 
system  it  will  use  when  it  chooses  to 
function  as  an  EN  for  any  beneficiary 
who  has  a  ticket. 

(b)  The  Governor  or  the  Governor's 
designated  representative  must  sign  the 
letter.  The  letter  must  reach  SSA  by  the 
deadline  in  our  letter. 

§411.370    Does  a  State  VR  agency  ever 
have  to  function  as  an  EN? 

No.  A  State  VR  agency  may  choose  on 
a  case-by-case  basis  whether  it  will 
function  as  an  EN  when  serving  a 
beneficiary  with  a  ticket.  It  may 
continue  to  serve  all  beneficiaries  with 
tickets  under  the  cost  reimbursement 
payment  system.  However,  even  if  th( 
State  VR  agency  is  not  serving  as  an    N, 
it  still  must  tell  the  program  manager 
(PM)  whenever  a  beneficiary  with  a 
ticket  is  accepted  for  services  to  ensure 
that  the  beneficiary's  ticket  is  assigned 
to  that  agency. 

§411.375    Does  a  State  VR  agency 
continue  to  provide  services  under  the 
requirements  of  ttte  State  plan  approved 
under  title  I  of  the  Rehabilitation  Act  of 
1973,  as  amen<ied,  wtien  functioning  as  an 
EN? 

Yes.  The  State  VR  agency  must 
continue  to  provide  services  under  the 
requirements  of  the  State  plan  approved 
under  title  I  of  the  Rehabilitation  Act  of 
1973,  as  amended,  even  when 
functioning  as  an  EN. 

Ticket  Status 

§411.380    How  does  a  State  VR  agency 
determine  wttettier  a  person  seeking 
services  lias  a  ticicet? 

Once  the  State  VR  agency  determines 
that  a  person  seeking  VR  services  is  a 
disabled  beneficiary,  the  State  VR 
agency  must  contact  the  PM  to  verify 
the  beneficiary's  ticket  status  to  see  if — 
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(a)  The  beneficiary  has  a  ticket  which 
is  available  for  assignment  (see 
§411.140);  or 

(b)  the  beneficiary  has  a  ticket  that  has 
already  been  assigned  to  an  EN. 

§411.385    What  does  a  Stat*  VR  agency  do 
If  a  beneficiary  wtio  is  applying  for  services 
has  a  ticicet  ttiat  is  available  for 
assignment? 

(a)  Once  the  State  VR  agency 
determines  that  a  beneficiary  who  is 
applying  for  services  has  a  ticket  that  is 
available  for  assignment  (see  §411.140) 
and  the  State  VR  agency  and  the 
beneficiary  have  agreed  to  and  signed 
the  individualized  plan  for  employment 
(IPE)  required  under  section  102(b)  of 
the  Rehabilitation  Act  of  1973.  as 
amended,  the  beneficiary's  ticket  is 
considered  to  be  assigned.  (See 
§411.165  ef  seq.  for  a  description  of 
how  assigning  a  ticket  may  affect 
continuing  disability  reviews.)  The  State 
VR  agency  must  submit  the  following 
information  to  the  PM  to  ensure  the 
assignment  of  the  beneficiary's  ticket  to 
the  State  VR  agency  and  the  recording 
of  the  payment  system  selected  for  that 
beneficiary: 

(1)  A  statement  that  the  beneficiar\' 
has  decided  to  assign  his  ticket  to  the 
State  VR  agency  and  that  an  IPE  has 
been  agreed  to  and  signed  by  both  the 
beneficiary  and  a  representative  of  the 
State  VR  agency; 

(2)  A  statement  of  the  vocational  goal 
outlined  in  the  beneficiary's  IPE;  and 

(3)  A  statement  of  the  State  VR 
agency's  selection  of  the  system  (either 
cost  reimbursement  or  the  previously 
elected  EN  payment  system)  under 
which  the  State  VR  agency  will  seek 
payment  for  providing  services  to  the 
beneficiary. 

(h)  This  information  must  be 
submitted  to  the  PM  in  a  format 
prescribed  by  us  and  must  include  the 
signatures  of  both  the  beneficiary,  or  a 
representative  of  the  beneficiary,  and 
the  State  VR  agency  representative 
working  with  the  beneficiary. 

§  41 1 .390    What  does  a  State  VR  agency  do 
if  a  beneficiary  to  wt>om  it  is  already 
providing  services  has  a  ticket  tluit  is 
available  for  assignment? 

If,  upon  implementation  of  the  Ticket 
to  Work  program  in  a  State,  a 
beneficiary  who  is  receiving  services 
from  the  State  VR  agency  under  an 
existing  IPE  has  a  ticket  available  for 
assignment  and  decides  to  assign  the 
ticket  to  the  State  VR  agency,  the  State 
VR  agency  must  submit  the  information 
required  in  §411.385  to  the  PM  to 
ensure  the  assignment  of  that 
beneficiary's  ticket  to  the  State  VR 
agency.  Since  the  services  for  that 
beneficiary  were  initiated  under  an  IPE 


prior  to  implementation  of  the  Ticket  to 
Work  program,  the  State  VR  agency  may 
only  seek  payment  under  the  cost 
reimbursement  payment  system  (see 
subpart  V  of  part  404  and  subpart  V  of 
part  416  of  this  chapter). 

§411.395    Is  a  State  VR  agency  required  to 
provide  periodic  reports? 

(a)  A  State  VR  agency  will  be  required 
to  prepare  periodic  reports  on  the 
specific  outcomes  achieved  with  respect 
to  the  specific  services  the  State  VR 
agency  provided  to  or  secured  for 
disabled  beneficiaries  whose  tickets  it 
accepted  for  assignment.  These  reports 
must  be  submitted  to  the  PM  at  least 
annually. 

(b)  The  State  VR  agency  must  also 
submit  information  to  assist  the  PM 
conducting  the  reviews  necessary  to 
assess  a  beneficiary's  timely  progress 
towards  self-supporting  employment  to 
determine  if  a  beneficiary  is  using  a 
ticket  for  purposes  of  suspending 
continuing  disability  reviews  (see 
§§411.165-411.200). 

Referrals  by  Employment  Networks  to 
State  VR  Agencies 

§  41 1 .400    Can  an  EN  to  which  a 
beneficiary's  ticl(et  is  assigned  refer  the 
beneficiary  to  a  State  VR  agency  for 
services? 

Yes.  An  EN  may  refer  a  beneficiary  it 
is  serving  under  the  Ticket  to  Work 
program  to  a  State  VR  agency  for 
services.  However,  a  referral  can  be 
made  only  if  the  State  VR  agency  and 
the  EN  have  an  agreement  that  specifies 
the  conditions  under  which  services 
will  be  provided  by  the  State  VR  agency. 
This  agreement  must  be  in  writing  and 
signed  by  the  State  VR  agency  and  the 
EN  prior  to  the  EN  referring  any 
beneficiary-  to  the  State  VR  agency  for 
services. 

Agreements  Between  Employment 
Networks  and  State  VR  Agencies 

§411.405    When  does  an  agreement 
between  an  EN  and  ttie  State  VR  agency 
Iwve  to  tM  in  place? 

Each  EN  must  have  an  agreement  with 
the  State  VR  agency  prior  to  referring  a 
beneficiary  it  is  serving  under  the  Ticket 
to  Work  program  to  the  State  VR  agency 
for  specific  services. 

§  41 1 .41 0    l3oes  each  referral  from  an  EN  to 
a  State  VR  agency  require  its  own 
agreement? 

No.  The  agreements  between  ENs  and 
State  VR  agencies  should  be  broad- 
based  and  apply  to  all  beneficiaries  who 
may  be  referred  by  the  EN  to  the  State 
VR  agency  for  services. 


§411.415    Who  will  vwrtfy  the 
estaUiahment  of  agreementa  between  ENs 
and  State  VR  agenciea? 

The  PM  will  verify  the  establishment 
of  these  agreements.  Each  EN  is  required 
to  submit  a  copy  of  the  agreement  it  has 
established  with  the  State  VR  agency  to 
thePM. 

§411.420    What  information  ahould  be 
included  in  an  agreement  between  an  EN 
and  a  State  VR  agency? 

The  agreement  between  an  EN  and  a 
State  VR  agency  should  state  the 
conditions  under  which  the  State  VR 
agency  will  provide  services  to  a 
beneficiary  when  the  beneficiary  is 
referred  by  the  EN  to  the  State  VR 
agency  for  services.  Examples  of  this 
information  include — 

(a)  Procedures  for  making  referrals 
and  sharing  information  that  will  assist 
in  providing  services; 

(d)  a  description  of  the  financial 
responsibilities  of  each  party  to  the 
agreement; 

(c)  The  terms  and  procedures  under 
which  the  EN  will  pay  the  State  VR 
agency  for  providing  services;  and 

(d)  Procedures  for  resolving  disputes 
under  the  agreement. 

§  41 1 .425    What  should  a  State  VR  agency 
do  if  it  gets  an  attempted  referral  from  an 
EN  and  no  agreement  has  been  estat>lished 
between  the  EN  and  ttie  State  VR  agency? 

The  State  VR  agency  should  contact 
the  EN  to  discuss  the  need  to  establish 
an  agreement.  If  the  State  VR  agency 
and  the  EN  are  not  able  to  negotiate 
acceptable  terms  for  an  agreement,  the 
State  VR  agency  should  notify  the  PM 
that  an  attempted  referral  has  been 
made  without  an  agreement. 

§411.430    What  should  the  PM  do  when  it 
Is  informed  tftat  an  EN  has  attempted  to 
malte  a  referral  to  a  State  VR  agency 
without  an  agreement  being  in  place? 

The  PM  will  contact  the  EN  to  explain 
that  a  referral  cannot  be  made  to  the 
State  VR  agency  unless  an  agreement 
has  been  established  that  sets  out  the 
conditions  under  which  services  will  be 
provided  when  a  beneficiary's  ticket  is 
assigned  to  the  EN  and  the  EN  is 
referring  the  beneficiary  to  the  State  VR 
agency  for  specific  services. 

Resolving  Disputes  Arising  Under 
Agreements  Between  Employment 
Networks  and  State  VR  Agencies 

§  41 1 .435  How  will  diaputes  arising  under 
the  agreementa  tietween  ENs  and  State  VR 
agencies  t>e  reaolved? 

Disputes  arising  under  agreements 
between  ENs  and  State  VR  agencies 
should  be  resolved  using  the  following 
steps: 

(a)  When  proceduires  for  resolving 
disputes  are  spelled  out  in  the 
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agreement  between  the  EN  and  the  State 
VR  agency,  those  procedures  should  be 
used. 

(b)  If  procedures  for  resolving 
disputes  are  not  included  in  the 
agreement  between  the  EN  and  the  State 
VR  agency  and  procedures  for  resolving 
disputes  imder  contracts  and 
interagency  agreements  are  provided  for 
in  State  law  or  administrative 
procedures,  the  State  procedures  should 
be  used  to  resolve  disputes  under 
agreements  between  ENs  and  State  VR 
agencies. 

(c)  If  procedures  for  resolving 
disputes  are  not  spelled  out  in  the 
agreement  or  in  State  law  or 
administrative  procedures,  the  EN  or  the 
State  VR  agency  may  request  that  the 
PM  recommend  a  resolution  to  the 
dispute, 

(1)  The  request  must  be  in  writing  and 
include — 

(i)  A  copy  of  the  agreement; 

(ii)  Information  on  the  issue(s)  in 
dispute;  and 

(iii)  Information  on  the  position  of 
both  the  EN  and  the  State  VR  agency 
regarding  the  dispute. 

(2)  The  PM  has  20  calendar  days  after 
receiving  a  written  request  to 
recommend  a  resolution  to  the  dispute. 
If  either  the  EN  or  the  State  VR  agency 
does  not  agree  with  the  PM's 
recommended  resolution  to  the  dispute, 
the  EN  or  the  State  VR  agency  has  30 
calendar  days  after  receiving  the  PM's 
recommendation  to  request  a  decision 
by  us  on  the  matter  in  dispute. 

Sut)fMrt  G— A«quirafn«nts  for 
individual  Wortt  Plans 

§411.450    WhatiaanlWP? 

An  IWP  is  a  required  written 
document  signed  by  an  EN  and  a 
beneficiary,  or  a  representative  of  a 
beneficiary,  with  a  ticket.  It  is 
developed  and  implemented  in 
partnership  when  a  beneficiary  and  an 
EN  have  come  to  a  mutual 
imderstanding  to  work  together  to 
pursue  the  beneficiary's  employment 
goal  under  the  Ticket  to  Work  program. 

§411.455    What  is  the  purpose  of  an  IWP? 

The  purpose  of  an  IWP  is  to  outline 
the  specific  employment  services, 
vocational  rehabilitation  services  and 
other  support  services  that  the  EN  and 
beneficiary  have  determined  are 
necessary  to  achieve  the  beneficiary's 
stated  employment  goal.  An  IWP 
provides  written  documentation  for 
both  the  EN  and  beneficiary.  Both 
parties  should  develop  and  implement 
the  IWP  in  partnership.  The  EN  will 
develop  and  implement  the  plan  in  a 
manner  that  gives  the  beneficiary  the 


opportimity  to  exercise  informed  choice 
in  selecting  an  employment  goal. 
Specific  services  needed  to  achieve  the 
designated  employment  goal  are 
discussed  and  agreed  to  by  both  parties. 

§411.460    Who  is  reaponalble  for 
determining  wtiat  information  is  contained 
In  the  IWP? 

The  beneficiary  and  the  EN  share  the 
responsihiUty  for  determining  the 
employment  goal  and  the  specific 
services  needed  to  achieve  that 
emplojrment  goal.  The  EN  will  present 
information  and  options  in  a  way  that 
affords  the  beneficiary  the  opportunity 
to  exercise  informed  choice  in  selecting 
an  emplojinent  goal  and  specific 
services  needed  to  achieve  that 
employment  goal. 

§411.465    What  are  the  minimum 
requirements  for  an  IWP? 

(a)  An  IWP  must  include  at  least — 

(1)  A  statement  of  the  vocational  goal 
developed  with  the  beneficiary, 
including,  as  appropriate,  goals  for 
earnings  and  job  advancement; 

(2)  A  statement  of  the  services  and 
supports  necessary  for  the  beneficiary  to 
accomplish  that  goal; 

(3)  A  statement  of  any  terms  and 
conditions  related  to  the  provision  of 
these  services  and  supports; 

(4)  A  statement  that  the  EN  may  not 
request  or  receive  any  compensation  for 
the  costs  of  services  and  supports  from 
the  beneficiary; 

(5)  A  statement  of  the  conditions 
imder  which  an  EN  may  amend  the  IWP 
or  terminate  the  relationship; 

(6)  A  statement  of  the  beneficiary's 
rights  under  the  Ticket  to  Work 
program,  including  the  right  to  retrieve 
the  ticket  at  any  time  if  the  beneficiary 
is  dissatisfied  vdth  the  services  being 
provided  by  the  EN; 

(7)  A  statement  of  the  remedies 
available  to  the  beneficiary,  including 
information  on  the  availability  of 
advocacy  services  and  assistance  in 
resolving  disputes  through  the  State 
P&A  System; 

(8)  A  statement  of  the  beneficiary's 
rights  to  privacy  and  confidentiality 
regarding  personal  information, 
including  information  about  the 
beneficiary's  disability; 

(9)  A  statement  of  the  beneficiary's 
ri^t  to  seek  to  amend  the  IWP  (the  IWP 
can  be  amended  if  both  the  beneficiary 
and  the  EN  agree  to  the  change);  and 

(10)  A  statement  of  the  beneficiary's 
right  to  have  a  copy  of  the  IWP  made 
available  to  the  beneficiary,  including  in 
an  accessible  format  chosen  by  the 
beneficiary. 

(b)  The  EN  will  be  responsible  for 
ensuring  that  each  IWP  contains  this 
information. 


§411.470    When  does  an  IWP 
effective? 

(a)  An  IWP  becomes  effective  if  the 
following  conditions  are  met — 

(1)  It  has  been  signed  by  the 
beneficiary  or  the  beneficiary's 
representative,  and  by  a  representative 
of  the  EN;  and 

(2)  The  PM  verifies  that  the 
beneficiary  has  a  ticket  that  is  eligible 
for  assignment  and  records  the 
beneficiary's  decision  to  assign  his  or 
her  ticket. 

(b)  If  the  conditions  in  paragraph  (a) 
of  this  section  are  met,  the  IWP  becomes 
effective  on  the  date  it  was  signed  by 
both  parties. 

Sut}part  H— Employmefrt  Network 
Payment  Systems 

§  41 1 .500    Deflnitiona  of  terms  used  in  this 
part. 

(a)  Payment  Calculation  Base  means 
for  any  calendar  year — 

(1)  hi  connection  with  a  title  11 
disability  beneficiary  (including  a 
concurrent  title  Il/title  XVI  disability 
beneficiary),  the  average  monthly 
disabiUty  insurance  benefit  payable 
under  section  223  of  the  Act  for  months 
during  the  preceding  calendar  year  to  all 
beneficiaries  who  are  in  current  pay 
status  for  the  month  for  which  the 
benefit  is  payable;  and 

(2)  In  connection  with  a  title  XVI 
disability  beneficiary  (who  is  not 
concurrently  a  title  II  disability 
beneficiary),  the  average  monthly 
payment  of  Supplemental  Security 
Income  (SSI)  benefits  based  on 
disabihty  payable  under  title  XVI 
(excluding  State  supplementation)  for 
months  during  the  preceding  calendar 
year  to  all  beneficiaries  who — 

(i)  Have  attained  age  18  but  have  not 
attained  age  65; 

(ii)  Are  not  concurrent  title  Il/title  XVI 
beneficiaries;  and 

(iii)  Are  in  ciuxent  pay  status  for  the 
month  for  which  the  payment  is  made. 

(b)  Outcome  Payment  Period  means  a 
period  of  60  monUis,  not  necessarily 
consecutive,  for  which  Social  Security' 
disability  benefits  and  Federal  SSI  cash 
benefits  are  not  payable  to  the 
individual  because  of  the  performance 
of  substantial  gainful  activity  (SGA)  or 
by  reason  of  earnings  from  work.  This 
period  begins  with  the  first  month, 
ending  after  the  date  on  which  the  ticket 
was  first  assigned,  for  which  such 
benefits  are  not  payable  due  to  SGA  or 
earnings.  This  period  ends  with  the  60th 
month,  consecutive  or  otherwise, 
ending  after  such  date,  for  which  such 
benefits  are  not  payable  due  to  SGA  or 
earnings. 

(c)  Outcome  Payment  System  is  a 
system  providing  a  schedule  of 
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payments  to  an  employment  network 
(EN)  for  each  month,  up  to  a  total  of  60 
months,  during  the  outcome  payment 
period.  The  maximum  number  of 
outcome  payment  months  for  each 
ticket  is  sixty. 

(d)  Outcome-Milestone  Payment 
System  is  a  system  providing  a  schedule 
of  payments  to  an  EN  that  includes,  in 
addition  to  payments  during  the 
outcome  payment  period,  payment  for 
completion  by  a  beneficiary  of  up  to  two 
milestones  directed  toward  the  goal  of 
permanent  employment.  Milestones 
occur  prior  to  the  beginning  of  the 
outcome  payment  period.  Milestone 
payments  consist  of  payments  in 
addition  to  any  payments  made  during 
the  outcome  pavTnent  period.  The  total 
payments  under  the  outcome-milestone 
payment  system,  with  respect  to  each 
beneficiary  who  assigns  a  ticket  to  the 
EN.  must  be  less  than,  on  a  net  present 
value  basis,  the  total  payments  that 
would  be  payable  to  the  EN  under  the 
outcome  payment  system. 

§411.505    How  is  an  EN  paid  by  SSA? 

.\n  EN  can  elect  either  of  two 
payment  systems.  These  systems  are  the 
outcome  payment  system  and  the 
outcome-milestone  payment  system. 
The  EN  will  elect  a  payment  system  at 
the  time  the  EN  enters  into  an 
agreement  with  SSA  (For  State  VT^ 
agencies,  see  §  41 1 .365).  The  EN  may 
periodically  change  its  elected  payment 
system  as  described  in  <^4n,515 

§  41 1 .51 0    How  is  the  State  VR  agency  paid 
under  ttie  Ticket  to  Work  program? 

(a)  The  State  VR  agency's  payment 
choices  are  described  in  §411.355 

(b)  The  State  VR  agency's  decision  to 
serve  the  beneficiarv'  must  be 
communicated  to  the  program  manager 
(PM).  At  the  same  time,  the  State  VR 
agency  must  notify-  the  PM  of  its 
selected  payment  system  for  that 
beneficiar\'. 

(c)  For  each  beneficiar\'  who  is 
already  a  client  of  the  State  VR  agency 
prior  to  receiving  a  ticket,  the  State  VR 
agency  will  notify  the  PM  of  the 
payment  system  election  for  each  such 
beneficiary  at  the  time  the  ticket  is 
assigned  to  the  State  VR  agency. 

§411.515    Can  the  EN  change  its  elected 
payment  system? 

(a)  Yes.  Any  change  in  the  elected  EN 
payment  system  will  apply  to 
beneficiaries  who  assign  their  ticket  to 
the  EN  after  the  EN's  change  in  election 
becomes  effective.  A  change  in  the  EN's 
election  will  become  effective  with  the 
month  following  the  month  in  which 
the  EN  notifies  us  of  the  change.  For 
beneficiaries  who  already  assigned  their 


ticket  to  the  EN  under  the  EN's  earlier 
elected  payment  system,  the  EN's  earlier 
elected  payment  system  will  continue  to 
apply 

(b)  During  the  12  months  following 
the  month  the  EN  first  elects  a  payment 
system,  the  EN  can  choose  to  make  one 
change  in  its  elected  payment  system  at 
any  time. 

(c)  After  an  EN  (or  a  State  VR  agency) 
first  elects  a  payment  system,  as  part  of 
signing  the  EN  agreement  with  us  (for 
State  VR  agencies,  see  §411.365),  the 
EN  (or  State  VR  agency)  will  have  the 
opportunity  to  change  from  its  existing 
elected  payment  system  during  times 
armounced  by  us.  We  will  offer  the 
opportunity  for  ENs  (and  State  VR 
agencies)  to  make  a  change  in  their 
elected  payment  system  at  least  every  18 
months  following  January-  2001. 

§  41 1 .520    How  are  t>enef iciaries  whose 
ticket  is  assigned  to  an  EN  affected  t>y  an 
EN's  change  in  elected  payment  system? 

A  change  in  an  ENs  elected  payment 
system  has  no  affect  upon  the 
beneficiaries  who  have  assigned  their 
ticket  to  an  EN. 

§  41 1 .525    How  are  the  EN  payments 
calculated  under  each  of  ttte  two  EN 
payment  systems? 

(a)  For  payments  for  outcome 
payment  months,  both  EN  payment 
systems  use  the  payment  calculation 
base  as  defined  in  §  411.500(a)(1)  or 
(a)(2).  as  appropriate.  This  base  uses  the 
preceding  calendar  year's  national 
average  disability  benefit  payment 
information  to  compute  the  values  for     • 
payments  made  to  ENs  for  outcome 
payment  months  during  the  next 
calendar  year. 

(l)(i)  Under  the  outcome  payment 
system,  we  can  pay  up  to  60  monthly 
payments  to  the  EN.  For  each  month  for 
which  Social  Security  disability  benefits 
and  Federal  SSI  cash  benefits  are  not 
payable  to  the  individual  because  of 
work  or  earnings,  the  EN  is  eligible  for 
a  monthly  outcome  payment.  Payment 
for  an  outcome  payment  month  under 
the  outcome  payment  system  is  equal  to 
a  fixed  percentage  of  the  payment 
calculation  base  for  the  calendar  year  in 
which  such  month  occurs.  This 
percentage  is  40  percent. 

(ii)  If  a  disabled  beneficiary's 
entitlement  to  Social  Security  disability 
benefits  ends  (see  §  §  404.316(b), 
404.337(b)  and  404.352(b)  of  this 
chapter)  or  eligibility  for  SSI  benefits 
based  on  disability  or  blindness 
terminates  (see  §416.1335  of  this 
chapter)  because  of  the  performance  of 
SGA  or  by  reason  of  earnings  from  work 
activity,  we  will  consider  any  month 
after  the  month  in  which  such 


entitlement  ends  or  eligibility 
terminates  to  be  a  month  for  which 
Social  Security  disability  benefits  and 
Federal  SSI  cash  benefits  are  not 
payable  to  the  individual  because  of 
work  or  earnings  if — 

(A)  The  individual  has  gross  earnings 
from  employment  (or  net  earnings  ft^m 
self-employment  as  defined  in 

§  4 1 6 . 1 1 1 0(b)  of  this  chapter)  in  that 
month  that  are  at  or  above  the  SGA 
dollar  amount  in  §404.1574(b)(2}  of  this 
chapter  (or  in  §404. 1584(d)  of  this 
chapter  for  an  individual  who  is 
statutorily  blind);  and 

(B)  The  individual  is  not  entitled  to 
any  monthly  benefits  under  title  II  or 
eligible  for  any  benefits  under  title  XVI 
for  that  month. 

(2)  Under  the  outcome-milestone 
payment  system,  we  can  pay  the  EN  for 
up  to  two  milestones  achieved  by  a 
beneficiary  who  has  assigned  his  or  her 
ticket  to  the  EN.  In  addition  to  the 
milestone  payments,  monthly  outcome 
payments  can  be  paid  to  the  EN  during 
the  outcome  payment  period. 

(b)  Under  the  outcome-milestone 
payment  system,  the  EN's  total 
payments  for  a  beneficiary  will  be  less 
than,  on  a  net  present  value  basis,  the 
total  payments  if  the  EN  were  paid 
under  the  outcome  payment  system. 
Under  the  outcome-milestone  payment 
system,  the  EN's  total  potential  payment 
IS  about  85  percent  of  the  total  that 
would  have  been  potentially  payable 
under  the  outcome  payment  system  for 
the  same  beneficiary. 

(c)  We  will  pay  an  EN  to  whom  the 
individual  has  assigned  a  ticket  only  for 
milestones  or  outcomes  achieved  in 
months  prior  to  the  month  in  which  the 
ticket  terminates  (see  §411.155).  We 
will  not  pay  a  milestone  or  outcome 
payment  to  an  EN  based  on  an 
individual's  work  activity  or  earnings  in 
or  after  the  month  in  which  the  ticket 
terminates. 

§  41 1 .530    How  will  ttie  outcome  period 
payments  be  reduced  wtien  paid  under  ttie 
outcome-milestone  payment  system? 

Under  the  outcome-milestone 
payment  system,  the  outcome  payment 
for  each  of  the  first  12  outcome  payment 
months  is  reduced  by  an  amount  equal 
to  l/12th  of  the  milestone  payments 
already  made  based  on  a  ticket. 

§411.535    What  are  the  milestones  for 
which  an  EN  can  be  paid? 

(a)  Under  the  outcome-milestone 
payment  system,  there  are  two 
milestones  for  which  the  EN  can  be 
paid.  Both  milestones  occur  after  the 
beneficiary  starts  to  work.  The  earnings 
levels  for  both  milestones  are  the  dollar 
amounts  we  use  when  we  consider  if 
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work  activity  is  SGA.  We  will  use  the 
dollar  amounts  in  §  404.1574(b)(2)  of 
this  chapter  for  beneficiaries  who  are 
not  statutorily  blind,  and  we  will  use 
the  dollar  amoimts  in  §  404.1584(d)  of 
this  chapter  for  beneficiaries  who  are 
statutorily  blind.  We  wiU  use  these 
dollar  amounts  in  order  to  measure  if 
the  beneficiary's  earnings  level  meets 
the  milestone  objective. 

(1)  The  first  milestone  is  met  when 
the  beneficiary  has  worked  for  3 
calendar  months  within  a  12-month 
period  and  has  gross  earnings  from 
employment  (or  net  earnings  from  self- 
employment  as  defined  in  §  416.1110(b) 
of  this  chapter)  at  the  SGA  dollar 
amount  or  above  for  each  of  the  3 
months. 

(2)  The  second  milestone  is  met  when 
the  beneficiary  has  worked  for  7 
calendar  months  within  a  12-month 
period  and  has  gross  earnings  from 
employment  (or  net  earnings  from  self- 
employment  as  defined  in  §  416.1110(b) 
of  this  chapter)  at  the  SGA  dollar 
amount  or  above  for  each  of  the  7 
months.  Any  of  the  3  months  used  to 
meet  the  first  milestone  can  be  included 
in  the  7  months  used  to  meet  the  second 
milestone. 

(b)  An  EN  can  be  paid  for  a  milestone 
only  if  the  milestone  is  met  after  a 
beneficiary  has  assigned  his  or  her  ticket 
to  the  EN.  A  milestone  is  met  when  the 
3rd  month  is  attained  for  milestone  one, 
and  when  the  7th  month  is  attained  for 
milestone  two  as  described  under 
paragraph  (a)  of  this  section. 

§  41 1 .540    What  are  the  payment  amounts 
for  each  of  ttie  milestones? 

(a)  The  payment  for  the  first  milestone 
is  equal  to  68  percent  of  the  payment 
calculation  base  for  the  calendar  year  in 
which  the  month  of  attainment  of  the 
milestone  occurs.  The  payment 
approximates  the  average  value  of  two 
monthly  outcome  payments  under  the 
outcome-milestone  payment  system. 

(b)  The  payment  for  the  second 
milestone  is  equal  to  136  percent  of  the 
payment  calculation  base  for  the 
calendar  year  in  which  the  month  of 
attainment  of  the  milestone  occurs.  The 
payment  approximates  the  average 
value  of  four  monthly  outcome 
payments  imder  the  outcome-milestone 
payment  system. 

(c)  The  month  of  attaiiunent  of  the 
first  milestone  is  the  3rd  month,  within 
a  12-month  period,  in  which  the 
individual  has  the  required  earnings  as 
described  in  §411.535. 

(d)  The  month  of  attaiiunent  of  the 
second  milestone  is  the  7th  month, 
within  a  12-month  period,  in  which  the 
individual  has  the  required  earnings  as 
described  in  §411.535. 


§411.545    What  are  the  payment  amounts 
for  outcome  payment  months  under  the 
outcome-milestone  payment  system? 

The  amoimt  of  each  monthly  outcome 
payment  imder  the  outcome-milestone 
pajrment  system  is  as  follows — 

(a)  Begiiming  with  the  1st  outcome 
payment  month  and  ending  with  the 
12th  outcome  payment  month,  the 
payment  for  em  outcome  payment 
month  is  equal  to  30  percent  of  the 
payment  caJculation  base  for  the 
calendar  year  in  which  the  month 
occiu-s,  reduced  by  an  amount  equal  to 
Vi2  of  the  total  of  the  milestone 
payments  made  with  respect  to  a  ticket. 

(b)  Beginning  with  the  1 3th  outcome 
payment  month  and  ending  with  the 
24th  outcome  payment  month,  the 
payment  for  an  outcome  payment 
month  is  equal  to  32  percent  of  the 
payment  caJculation  base  for  the 
calendar  year  in  which  the  month 
occurs. 

(c)  Beginning  with  the  25th  outcome 
pa>Tnent  month  and  ending  with  the 
36th  outcome  payment  month,  the 
payment  for  an  outcome  payment 
month  is  equal  to  34  percent  of  the 
payment  calculation  base  for  the 
calendar  year  in  which  the  month 
occurs. 

(d)  Beginning  with  the  37th  outcome 
payment  month  and  ending  with  the 
48th  outcome  payment  month,  the 
payment  for  an  outcome  payment 
month  is  equal  to  36  percent  of  the 
payment  calculation  base  for  the 
calendar  year  in  which  the  month 
occurs. 

(e)  Beginning  with  the  49th  outcome 
payment  month  and  ending  with  the 
60th  outcome  payment  month,  the 
payment  for  an  outcome  payment 
month  is  equal  to  38  percent  of  the 
payment  calculation  base  for  the 
calendar  year  in  which  the  month 
occurs. 

§  41 1 .550    What  are  the  payment  amounts 
for  outcome  payment  months  under  the 
outcome  payment  system? 

Under  the  outcome  payment  system, 
the  payment  for  an  outcome  payment 
month  is  equal  to  40  percent  of  the 
payment  calculation  base  for  the 
calendar  year  in  which  the  month 
occiu-s. 

§  41 1 .555    Can  the  EN  keep  the  milestone 
and  outcome  payments  even  if  the 
tieneflclary  does  not  achieve  all  60  outcome 
months? 

Yes.  The  EN  can  keep  each  milestone 
and  outcome  payment  for  which  the  EN 
is  eligible,  subject  to  adjustment  under 
§411.560. 


§411.560    is  it  possible  to  pay  a  milestone 
or  outcome  payment  to  more  ttian  one  EN? 

Yes.  It  is  possible  for  more  than  one 
EN  to  receive  payment  based  on  the 
same  milestone  or  outcome.  If  the 
beneficiary  has  assigned  the  ticket  to 
more  than  one  EN  at  different  times,  and 
more  than  one  EN  requests  payment  for 
the  same  milestone  or  outcome  payment 
under  its  elected  payment  system,  the 
PM  will  make  a  determination  of  the 
allocation  of  payment  to  each  EN.  The 
PM  will  make  this  determination  based 
upon  the  services  provided  by  each  EN. 

§411.565    What  happens  if  two  or  more 
ENs  qualify  for  payment  on  ttie  same  ticket 
but  have  elected  a  different  EN  payment 
system? 

We  will  pay  each  EN  according  to  its 
elected  EN  payment  system  in  effect  at 
the  time  the  benefician,'  assigned  the 
ticket  to  the  EN. 

§  41 1 .570    Can  an  EN  request  payment 
from  the  beneficiary  who  assigned  a  ticket 
to  the  EN? 

No.  Section  1148(b)(4)  of  the  Act 
prohibits  an  EN  from  requesting  or 
receiving  compensation  from  the 
beneficiary  for  the  ser\'ices  of  the  EN. 

§  41 1 .575    How  does  the  EN  request 
payment  for  milestones  or  outcome 
payment  months  achieved  by  a  beneficiary 
who  assigned  a  ticket  to  the  EN? 

The  EN  will  send  its  request  for 
payment,  evidence  of  the  beneficiary's 
work  or  earnings  and  other  information 
to  the  PM. 

(a)  Milestone  payments.  (1)  We  will 
pay  the  EN  for  milestones  only  if  the 
outcome-milestone  payment  system  is 
the  elected  EN  pavTnent  system  at  the 
time  the  beneficiary  assigned  a  ticket  to 
the  EN. 

(2)  The  EN  must  request  payment  for 
each  milestone  achieved  by  a 
beneficiar>'  who  has  assigned  a  ticket  to 
the  EN.  The  request  must  include 
evidence  that  the  milestone  was 
achieved,  and  other  information  as  we 
may  require,  to  evaluate  the  EN's 
request.  We  do  not  have  to  stop  monthly 
benefit  payments  to  the  beneficiar>- 
before  we  can  pay  the  EN  for  milestones 
achieved  by  the  beneficiary. 

(b)  Outcome  payments.  (1)  We  will 
pay  an  EN  an  outcome  payment  for  a 
month  if — 

(i)(A)  Social  Security  disability 
benefits  and  Federal  SSI  cash  benefits 
are  not  payable  to  the  individual  for  that 
month  due  to  work  or  earnings;  or 

(B)  The  requirements  of 
§411.525(a)(l)(ii)  are  met  in  a  case 
where  the  beneficiary's  entitlement  to 
Social  Security  disability  benefits  has 
ended  or  eligibility  for  SSI  benefits 
based  on  disabilitv  or  blindness  has 
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terminated  because  of  work  activity  or 
earnings;  and 

(ii)  We  have  not  aheady  paid  for  60 
outcome  months  on  the  same  ticket 

(2)  The  EN  must  submit  a  request  for 
payment  for  an  outcome  payment 
month  in  order  to  begin  receiving 
outcome  pa\'nients  for  a  ticket  assigned 
to  the  EN  by  a  beneficiary.  The  request 
for  payment  must  include  proof  of  the 
beneficiary's  work  or  earnings  that  is 
sufficient  for  us  to  determine  that  we 
can  stop  the  beneficiary's  monthly 
Federal  cash  benefit  payments  due  to 
work  or  earnings.  For  a  payment  for  a 
month  after  the  month  in  which  the 
beneficiary's  entitlement  to  Social 
Security  disability  benefits  ends  or 
eligibility  for  SSI  benefits  based  on 
disability  or  blindness  terminates  "due  to 
work  activity  or  earnings,  the  EN  must 
submit  proof  that  the  individual  has 
gross  earnings  from  employment  or  net 
earnings  from  self-employment  in  that 
month  that  are  at  or  above  the 
applicable  SGA  dollar  amount  as 
described  in  §411.525(a)(l)(ii).  For  an 
individual  who  is  self-employed, 
evidence  of  his  or  her  work  activity  or 
earnings  should  be  obtained  from  the 
individual.  For  an  individual  who  is  an 
employee,  evidence  of  his  or  her  work 
activity  or  earnings  is  best  obtained 
from  the  employer  or  the  employers 
designated  payroll  preparer. 

(3)  Before  we  stop  a  beneficiar\''s 
monthly  benefit(s)  payment  because  of 
work  or  earnings,  we  review  his  or  her 
work  effort  A  request  accompanied  by 
a  Work  Activity  Report  (form  SSA-82 1 ) 
can  expedite  processing  the  pavment 
request.  The  Work  Activity  Report  is  a 
form  that  the  beneficiar>  completes. 

(4)  While  an  EN  does  not  need  to 
submit  separate  requests  to  continue 
payments  for  each  outcome  month,  an 
EN  must  continue  to  submit  evidence 
that  the  beneficiar\''s  level  of  work  or 
earnings  is  sufficient  to  preclude 
pa>Tnent  of  monthly  Social  Security 
disability  and  Federal  SSI  cash  benefits 
For  cases  described  in 
§4n.525(a)(l)(ii),  the  EN  must  continue 
to  submit  proof  of  the  individual's  gross 
earnings  from  employment  or  net 
earnings  from  self-employment  (see 
paragraph  (b)(2)  of  this  section).  An  EN 
cannot  receive  an  outcome  pavment  for 
any  month  for  which  a  Social  Security 
disability  benefit  or  a  Federal  SSI  cash 
benefit  is  payable  to  the  beneficiarv 

(5)  ENs  can  submit  the  evidence  of 
work  or  earnings  to  the  FM  on  a 
monthly  basis  or  an  EN  can  submit  2 
months  worth  of  evidence  every  other 
month. 


§411.580    Can  an  EN  rsc«4v«  payments  for 
milastonas  or  outcome  payment  months 
that  occur  tMfore  ttw  beneficiary  assigns  a 
ticlcet  to  the  EN? 

No.  An  EN  may  be  paid  only  for 
milestones  or  outcome  payment  months 
that  are  achieved  after  the  ticket  is 
assigned  to  the  EN. 

§  411 .585    Can  a  State  VR  agency  and  an 
EN  both  receive  payment  for  serving  tt>e 
same  beneficiary? 

Yes.  It  is  possible  if  the  State  VR 
agency  serves  the  beneficiary  as  an  EN. 
In  this  case,  both  the  EN  and  the  State 
VR  agency  may  be  eligible  for  payment 
based  on  the  same  ticket. 

(a)  If  a  State  VR  agency  is  paid  by  us 
under  the  cost  reimbursement  payment 
system  with  respect  to  a  ticket,  such 
payment  precludes  any  subsequent 
payment  by  us  based  on  the  same  ticket 
to  an  EN  or  to  a  State  VR  agency  serving 
as  an  EN  under  either  the  outcome 
payment  system  or  the  outcome- 
milestone  payment  system. 

fb)  If  an  EN  or  a  State  VR  agency 
serving  a  beneficiary  as  an  EN  is  paid  bv 
us  under  one  of  the  EN  payment 
systems  with  respect  to  a  ticket,  such 
payment  precludes  subsequent  payment 
to  a  State  VR  agency  under  the  cost 
reimbursement  payment  system  based 
on  the  same  ticket. 

§411.590    What  can  an  EN  do  If  the  EN 
disagrees  with  our  decision  on  a  payment 
request? 

(a)  If  an  EN  other  than  a  State  VR 
agency  has  a  payment  dispute  with  us, 
the  dispute  shall  be  resolved  under  the 
dispute  resolution  procedures  contained 
in  the  EN's  agreement  with  us. 

(b)  If  a  State  VR  agency  serving  a 
beneficiary'  as  an  EN  has  a  dispute  with 
us  regarding  payment  under  an  EN 
payment  system,  the  State  VR  agency 
may,  within  60  days  of  receiving  notice 
of  our  decision,  request  reconsideration 
in  writing.  The  State  VR  agency  should 
send  the  request  for  reconsideration  to 
the  PM.  The  PM  will  forward  to  us  the 
request  for  reconsideration  and  a 
recommendation.  We  will  notif\'  the 
State  VR  agency  of  our  reconsidered 
decision  in  writing 

(c)  An  EN  cannot  appeal 
determinations  we  make  which  affect  a 
beneficiary 's  right  to  benefits.  Only  the 
beneficiar\'  or  his  or  her  representative 
can  appeal  these  determinations.  (See 
§§404.900  through  404.999  and 
416.1400  through  416.1499  of  this 
chapter.) 

(a)  If  an  appeal  by  a  beneficiary 
regarding  entitlement  or  eligibility  for 
disability  benefits  results  in  a  revised 
determination,  our  revised 
determination  could  affect  the  EN's 
payment  or  result  in  an  adjustment  to 


payments  already  made  to  the  EN. 
While  the  EN  cannot  appeal  our 
determination  about  a  beneficiary's  right 
to  benefits,  the  EN  may  furnish  any 
evidence  the  EN  has  which  may  support 
a  change  in  our  determination  on  the 
beneficiary's  appeal. 

§  41 1  ^95    What  oversight  procedures  are 
planned  for  ttte  EN  peyntent  systems? 

We  use  audits,  reviews,  studies  and 
observation  of  daily  activities  to  identify 
areas  for  improvement.  Internal  reviews 
of  our  systems  security  controls  are 
regularly  performed.  These  reviews 
provide  an  overall  assurance  that  our 
business  processes  are  functioning  as 
intended.  The  reviews  also  ensure  that 
our  management  controls  and  finemcial 
management  systems  comply  with  the 
standards  established  by  the  Federal 
Managers'  Financial  Integrity  Act  and 
the  Federal  Financial  Management 
Improvement  Act.  These  reviews 
operate  in  accordance  with  the  Office  of 
Management  and  Budget  Circulars  A- 
123,  A-127  and  Appendix  III  to  A-130. 
Additionally,  our  Executive  Internal 
Control  Committee  meets  periodically 
and  provides  further  oversight  of 
program  and  management  control 
issues. 

§  41 1 .597    Will  SSA  periodically  review  the 
outcome  payment  system  and  the  outcome- 
milestone  payment  system  for  possible 
modifications? 

(a)  Yes.  We  will  periodically  review 
the  system  of  payments  and  their 
programmatic  results  to  determine  if 
they  provide  an  adequate  incentive  for 
ENs  to  assist  beneficiaries  to  enter  the 
work  force,  while  providing  for 
appropriate  economies. 

(b)  We  will  specifically  review  the 
limitation  on  monthly  outcome 
payments  as  a  percentage  of  the 
payment  calculation  base,  the  difference 
in  total  payments  between  the  outcome- 
milestone  payment  system  and  the 
outcome  payment  system,  the  length  of 
the  outcome  payment  period,  and  the 
number  and  amount  of  milestone 
payments,  as  well  as  the  benefit  savings 
and  numbers  of  beneficiaries  going  to 
work.  We  will  consider  altering  the 
payment  system  conditions  based  upon 
the  information  gathered  and  our 
determination  that  an  alteration  would 
better  provide  for  the  incentives  and 
economies  described  above. 


Federal  Register /Vol.  65,  No.  250  /  Thursday,  December  28.  2000  /  Proposed  Rules 82873 


Subpart  1— Ticket  to  Work  Program 
Dlaputa  ResokitkNi 

Disputes  Bet%veeii  Beneficiaries  and 
Employment  Networks 

§411.600    Is  there  a  pn>o*ss  f or  resohring 
disputes  between  benefldariee  and  ENs? 

Yes.  After  an  IWP  is  signed,  a  process 
is  available  which  will  assxue  each  party 
a  full,  fair  and  timely  review  of  a 
disputed  matter.  This  process  has  three 
steps. 

(a)  The  beneficiary  can  seek  a  solution 
.through  the  EN's  internal  grievance 
procedures. 

(b)  If  the  EN's  internal  grievance 
procedures  do  not  result  in  an  agreeable 
solution,  either  the  beneficiary  or  the 
EN  may  seek  a  resolution  from  the  PM. 

(c)  If  either  the  beneficiary  or  the  EN 
is  dissatisfied  with  the  resolution 
proposed  by  the  PM,  either  party  may 
request  a  decision  from  us. 

§  41 1 .605    What  are  ttie  responsibilities  of 
the  EN  regarding  ttie  dispute  resolution 
process? 

The  EN  must: 

(a)  Have  grievance  procedtues  that  a 
beneficiary  can  use  to  seek  a  resolution 
to  a  dispute  under  the  Ticket  to  Work 
program; 

(b)  Give  each  beneficiary  seeking 
services  a  copy  of  its  internal  grievance 
procedures; 

(c)  Inform  each  beneficiary  seeking 
services  of  the  right  to  refer  a  dispute 
first  to  the  PM  for  review,  and  then  to 
us  for  a  decision;  and 

(d)  Inform  each  beneficiary  of  the 
availability  of  assistance  from  the  State 
P&A  system. 

§  41 1 .61 0    When  should  a  beneficiary 
receWe  Information  on  the  procedures  for 
resolving  disputes? 

Each  EN  must  inform  each  beneficiary 
seeking  services  under  the  Ticket  to 
Work  program  of  the  procedures  for 
resolving  disputes  when — 

(a)  The  EN  and  the  beneficiary 
complete  and  sign  the  IWP; 

(b)  Services  in  the  beneficiary's  IWP 
are  reduced,  suspended  or  terminated; 
and 

(c)  A  dispute  arises  related  to  the 
services  spelled  out  in  the  beneficiary's 
IWP  or  to  the  beneficiary's  participation 
in  the  program. 

§411.615    How  will  a  disputed  issue  be 
referred  to  the  PM? 

The  beneficiary  or  the  EN  may  ask  the 
PM  to  review  a  disputed  issue.  The  PM 
will  contact  the  EN  to  submit  all 
relevant  information  within  10  working 
days.  The  information  should  include: 

(a)  A  description  of  the  disputed 
issue(s); 


(b)  A  siunmary  of  the  beneficiary's 
position,  prepared  by  the  beneficiary  or 
a  representative  of  the  beneficiary, 
related  to  each  disputed  issue; 

(c)  A  summary  of  the  EN's  position 
related  to  each  disputed  issue;  and 

(d)  A  description  of  any  solutions 
proposed  by  the  EN  when  the 
beneficiary  sought  resolution  through 
the  EN's  grievance  procedures, 
including  the  reasons  the  beneficiary 
rejected  each  proposed  solution. 

§  41 1 .620    How  long  does  the  PM  have  to 
recommend  a  resolution  to  the  dispute? 

The  PM  has  20  working  days  to 
provide  a  written  recommendation.  The 
recommendation  should  explain  the 
reasoning  for  the  proposed  resolution. 

§  41 1 .625    Can  the  beneficiary  or  the  EN 
request  a  review  of  ttie  PM's 
recommendation? 

(a)  Yes.  After  receiving  the  PM's 
recommendation,  either  the  beneficiary 
or  the  EN  may  request  a  review  by  us. 
The  request  must  be  in  writing  and 
received  by  the  PM  within  15  working 
days  of  the  receipt  of  the  PM's 
recommendation  for  resolving  the 
dispute. 

(b)  The  PM  has  10  working  days  to 
refer  the  request  for  a  review  to  us.  The 
request  for  a  review  must  include: 

(1)  A  copy  of  the  beneficiary's  IWP; 

(2)  Information  on  the  disputed 
issue(s); 

(3)  Any  relevant  evidence;  and 

(4)  The  PM's  conclusion(s)  and 
recommendation(s). 

§  41 1 .630    Is  SSA's  decision  final? 

Yes.  Our  decision  is  final.  If  either  the 
beneficiary  or  the  EN  is  unwilling  to 
accept  oiu'  decision,  either  has  the  right 
to  terminate  its  relationship  with  the 
other. 

§  41 1 .635    Can  a  beneficiary  be 
represented  In  the  dispute  resolution 
process  under  ttie  Ticlcet  to  Woric  program? 

Yes.  Both  the  beneficiary  and  the  EN 
may  use  an  attorney  or  other  individual 
of  tiieir  choice  to  represent  them  at  any 
step  in  the  dispute  resolution  process. 
The  P&A  system  in  each  State  and  U.S. 
Territory  is  available  to  provide 
assistance  and  advocacy  services  to 
beneficiaries  seeking  or  receiving 
services  xmder  the  Ticket  to  Work 
program,  including  assistance  in 
resolving  issues  at  any  stage  in  the 
dispute  resolution  process. 


Disputes  Between  Beneficiaries  and 
State  VR  Agencies 

§411.640    Do  the  dispute  resolution 
procedures  of  ttie  Rehat>ilitation  Act  of 
1973,  as  smended,  apply  to  beneficiaries 
seeking  services  from  ttie  State  VR  agency? 

Yes.  The  procedures  in  the 
Rehabilitation  Act  of  1973,  as  amended, 
apply  to  any  beneficiary  who  has 
assigned  a  ticket  to  a  State  VR  agency. 
The  Rehabilitation  Act  requires  the 
State  VR  agency  to  provide  each  person 
seeking  or  receiving  services  with  a 
description  of  the  services  available 
through  the  Client  Assistance  Program 
authorized  under  section  1 1 2  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
It  also  provides  the  opportunity  to 
resolve  disputes  using  formal  mediation 
services  or  the  impartial  hearing  process 
in  section  102(c)  of  the  Rehabilitation 
Act  of  1973,  as  amended. 

Disputes  Between  Employment 
Networks  and  Program  Managers 

§  41 1 .650  Is  ttiere  a  process  for  resolving 
disputes  between  ENs  and  PMs,  other  than 
disputes  on  a  payment  request? 

Yes.  Under  the  agreement  to  assist  us 
in  administering  the  Ticket  to  Work 
program,  a  PM  is  required  to  have 
procediu-es  to  resolve  disputes  with  ENs 
that  do  not  involve  an  EN's  pajTnent 
request.  (See  §411.590  for  the  process 
for  resolving  disputes  on  EN  payment 
requests.)  This  process  must  ensure  that: 

(a)  The  EN  can  seek  a  solution 
through  the  PM's  internal  grievance 
procedures. 

(b)  If  the  PM's  internal  grievance 
procedures  do  not  result  in  a  mutually 
agreeable  solution,  the  PM  shall  refer 
the  dispute  to  us  for  a  decision. 

§  41 1 .655    How  will  the  PM  refer  the  dispute 
to  us? 

The  PM  has  20  working  days  from  the 
failure  to  come  to  a  mutually  agreeable 
solution  with  an  EN  to  refer  the  dispute 
to  us  with  all  relevant  information.  The 
information  should  include: 

(a)  A  description  of  the  disputed 
issue(s); 

(b)  A  summary  of  the  EN's  smd  PM's 
position  related  to  each  disputed  issue; 
and 

(c)  A  description  of  any  solutions 
proposed  by  the  EN  and  PM  when  the 
EN  sought  resolution  through  the  PM's 
grievance  procedures,  including  the 
reasons  each  party  rejected  each 
proposed  solution. 

§  41 1 .660    Is  SSA's  decision  final? 

Yes.  Our  decision  is  final. 
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Subpart  J— The  Ticket  to  Work 
Program  and  Altamata  Participants 
Urtdar  tha  Progranta  for  Paymants  for 
VocatkWMi  Rahabilitatk>n  Sarvk»a 

§  41 1 .700    What  is  an  attamata  participant? 

An  alternate  participant  is  any  public 
or  private  agency  (other  than  a 
participating  State  VR  agency  described 
in  §§404.2104  and  416.2204  of  this 
chapter),  organization,  institution,  or 
individual  with  whom  the 
Commissioner  has  entered  into  an 
agreement  or  contract  to  provide  VR 
services  to  disabled  beneficiaries  under 
the  programs  described  in  subpart  V  of 
part  404  and  subpart  V  of  part  416  of 
this  chapter.  In  this  subpart  J,  we  refer 
to  these  programs  as  the  programs  for 
payments  for  VR  services. 

§  41 1 .70S    Can  an  alternate  participant 
become  an  EN? 

In  any  State  where  the  Ticket  to  Work 
program  is  implemented,  each  alternate 
participant  whose  service  area  is  in  that 
State  will  be  asked  to  choose  if  it  wants 
to  participate  in  the  program  as  an  EN 

§  41 1 .71 0  How  will  an  aKemate  participant 
choose  to  participate  as  an  EN  in  the  Ticltet 
to  Work  program? 

(a)  When  the  Ticket  to  Work  program 
is  implemented  in  a  State,  each  alternate 
participant  whose  service  area  is  in  that 
State  will  be  notified  of  its  right  to 
choose  to  participate  as  an  EN  in  the 
program  in  that  State.  The  notification 
to  the  alternate  participant  will  provide 
instructions  on  how  to  become  an  EN 
and  the  requirements  that  an  EN  must 
meet  to  participate  in  the  Ticket  to  Work 
program 

(b)  An  alternate  participant  who 
chooses  to  become  an  EN  must  meet  the 
requirements  to  be  an  EN,  including — 


( 1 )  Enter  into  an  agreement  with  SSA 
to  participate  as  an  EN  under  the  Ticket 
to  Work  program  (see  §411.320); 

(2)  Agree  to  serve  a  prescribed  service 
area  (see  §411.320); 

(3)  Agree  to  the  EN  reporting 
requirements  (see  §411.325);  and 

(4)  Elect  a  payment  option  under  one 
of  the  two  EN  payment  systems  (see 
§411.505). 

S  41 1.715    If  an  alternate  partkipant 
becomes  an  EN,  will  beneficiaries  for  wtiom 
an  employment  plan  was  signed  prkir  to 
implementation  be  covered  under  ttw  Ticket 
to  Work  program  payment  provisiorts? 

No  When  an  alternate  participant 
becomes  an  EN  in  a  State  in  which  the 
Ticket  to  Work  program  is  implemented, 
those  beneficiaries  for  whom  an 
employment  plan  was  signed  prior  to 
the  date  of  implementation  of  the 
program  in  the  State,  will  continue  to  be 
covered  for  a  limited  time  under  the 
programs  for  payments  for  VR  services 
(see  §411.730). 

§  41 1 .720    If  an  altemate  parttoipant 
chooees  not  to  become  an  EN,  can  It 
continue  to  function  under  ttie  programs  for 
payments  for  VR  aervices? 

Once  the  Ticket  to  Work  program  has 
been  implemented  in  a  State,  the 
altemate  participant  programs  for 
payments  for  VR  services  begin  to  be 
phased-out  in  that  State.  We  will  not 
pay  any  altemate  participant  under 
these  programs  for  any  services  that  are 
provided  under  an  employment  plan 
that  is  signed  on  or  after  the  date  of 
implementation  of  the  Ticket  to  Work 
program  in  that  State.  If  an  employment 
plan  was  signed  before  that  date,  we 
will  pay  the  altemate  participant,  under 
the  programs  for  payments  for  VR 
services,  for  services  provided  prior  to 
[anuary  1,  2004  if  all  other  requirements 
for  payment  under  these  programs  are 
met  We  will  not  pay  an  altemate 


participant  under  these  programs  for 
any  services  provided  on  or  after 
January  1,  2004. 

§411.725    If  an  aNsmate  participant 
becomes  an  EN  and  It  has  signed 
emptoyment  plans,  Iwth  as  an  alternate 
perticipant  and  an  EN,  how  will  SSA  pay  for 
services  provided  under  each  employment 
plan? 

We  will  continue  to  abide  by  the 
programs  for  payments  for  VR  services 
in  cases  where  services  are  provided  to 
a  beneficiary  under  an  employment  plan 
signed  prior  to  the  date  of 
implementation  of  the  Ticket  to  Work 
program  in  the  State.  However,  we  will 
not  pay  an  altemate  participant  under 
these  programs  for  services  provided  on 
or  after  January  1,  2004.  For  those 
employment  plans  signed  by  a 
beneficiary  and  the  EN  after 
implementation  of  the  program  in  the 
State,  the  EN's  elected  EN  payment 
system  under  the  Ticket  to  Work 
program  applies. 

§411.730    What  happens  if  an  altemate 
participant  signed  an  emptoyment  plan  with 
a  beneficiary  before  Ticket  to  Work  program 
imptementatkHi  In  the  State  and  the 
required  period  of  sutMtantial  gainful 
activity  is  not  completed  by  January  1 , 
2004? 

The  beneficiary  does  not  have  to 
complete  the  9-month  continuous 
period  of  substantial  gainful  activity 
(SGA)  prior  to  January  1,  2004,  in  order 
for  the  costs  of  the  services  to  be 
payable  under  the  programs  for 
payments  for  VR  services.  The  9-month 
SGA  period  can  be  completed  after 
January  1,  2004.  However,  SSA  will  not 
pay  an  altemate  participant  under  these 
programs  for  the  costs  of  any  services 
provided  after  December  31,  2003. 
[FR  Doc.  00-32924  Filed  12-27-00;  8:45  am] 
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DEPARTME^f^  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

[FAR  Case  2000-014] 
RIN  9000-AJOO 

Federal  Acquisition  Regulation; 
Signing  and  Retention  of  l-ligh- 
Technology  Workers 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSAI. 
and  National  Aeronautics  and  Space 
Adntinistration  (NASA). 
ACTION:  Proposed  rule 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
explicitly  make  allowable  signing  and 
retention  bonuses  that  defense 
contractors  often  must  offer  in  order  to 
recruit  and  retain  workers  that  have 
critical  technical  skills 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
February'  26,  2001  to  be  considered  in 
the  formulation  of  a  final  rule.  As  this 
rule  is  intended  onlv  to  clarif\'  e.xisting 
regulation,  the  Councils  are  specificalh 
interested  in  comments  as  to  whether 
this  rule  has  Federal  cost  implications 
which  have  not  been  identified 
ADDRESSES:  Submit  written  comments 
to:  General  Sen.ices  Administration, 
FAR  Secretariat  (MVRS).  1800  F  Street, 
N\V.  Room  4035.  ATTN:  Laurie  Duarte. 
Washington.  DC  20405 

Submit  electronic:  comments  via  the 
Internet  to:  farcase  2000-014G;gsa  gov 

At  this  stage  of  the  rulemaking 
process,  we  do  not  believe  this  is  a 
major  rule  under  "  ISC.  804.  However, 
the  Councils  seek  comment  on  whether 
there  are  Federal  cost  implications 
which  have  not  been  identified 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building.  Washington.  DC.  20405.  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  leremv  Olson,  Procurement 
Analyst,  at  (202)  501-0692,  Please  cite 
FAR  case  2000-014 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Government  increasingly  is 
contracting  for  technical  services.  This 


IS  driven  by  the  need  to  maximize  the 
use  of  technology  to  improve  the 
efficiency  and  effectiveness  of 
Government  performance.  Due  to  the 
tight  labor  market,  companies  doing 
business  with  the  Government  often 
must  provide  recruitment  and  retention 
bonuses  to  compete  with  predominantly 
non-Government  firms  to  attract 
personnel  with  critical  technical  skills. 
This  practice  is  analogous  to  the 
practice  in  the  public  sector  of 
permitting  signing  bonuses  for  difficult- 
to-fill  positions  and  retention 
allowances  for  essential  Government 
employees 

The  proposed  rule  revises  FAR 
.U  205-34.  Recruitment  costs,  to 
explicitly  allow  signing  bonuses  to 
recruit,  as  well  as  retention  bonuses  to 
retain,  employees  with  critical  skills 
(such  as  scientists  and  engineers  in  the 
software  and  systems  integration  fields). 
The  ("ouncils  view  this  revision  as  a 
clarification  since  the  FAR  currently 
does  not  disallow  these  type  of 
expenses.  In  addition,  the  rule  moves 
the  current  limitations  on  help-wanted 
advertising  costs  from  FAR  31  20.5-34(b) 
to  the  paragraph  that  addresses  these 
costs  (currently  FAR  31.20.5-34{a)(l)), 
and  makes  several  related  editorial 
c  hanges 

This  is  not  a  significant  regulator^' 
action  and,  therefore,  was  not  subject  to 
review  under  Section  fi(bl  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30.  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804 

B.  Regulatory  Flexibility  Act 

The  t^ouncils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  L;.S.C;  601,  ft  seq..  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  cost  principle  contained  in  this  rule. 
An  Initial  Regulatorv-  Flexibility 
.\nalysis  has.  therefore,  not  been 
performed.  We  invite  comments  from 
small  businesses  and  other  interested 
parties.  The  Ck)uncils  will  consider 
comments  from  small  entities 
concerning  the  affected  FAR  Part  in 
accordance  with  5  USC.  610,  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S,C,  601, 
ft  spq   (FAR  case  2000-014),  in 
correspondence, 

C.  Paperwork  Reduction  Act 

The  Paperwork  Rt^duction  Act  does 
not  apply  because  the  proposed  changes 


to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 
Dated:  December  21,  2000, 
A]  Matera. 

Acting  Director.  Federal  Acquisition  Policy 
Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  that  48  CFR  part  31  be  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Authority:  40  U.S  C.  486(c);  10  U.S.C. 
chapter  1,37:  and  42  U.S.C.  2473(c). 

2.  Revise  section  31.205-34  to  read  as 
follows: 

31 .205-^    Recruitment  and  retention 
costs. 

The  following  costs  are  allowable: 

(a)  Costs  of  help-wanted  advertising. 
However,  these  costs  are  unallowable  if 
the  advertising — 

(1)  Does  not  describe  specific 
positions  or  classes  of  positions;  or 

(2)  Includes  material  that  is  not 
relevant  for  recruitment  purposes,  such 
as  extensive  illustrations  or  descriptions 
of  the  company's  products  or 
capabilities. 

(b)  Costs  of  operating  an  employment 
office  needed  to  secure  and  maintain  an 
adequate  labor  force. 

(c)  Costs  of  operating  an  aptitude  and 
educational  testing  program. 

(d)  Travel  costs  of  employees  engaged 
in  recruiting  persoimel. 

(e)  Travel  costs  of  applicants  for 
interviews. 

(f)  Costs  for  employment  agencies,  not 
in  excess  of  standard  commercial  rates. 

(g)  Signing  bonuses  needed  to  recruit 
employees  with  critical  skills  (such  as 
scientists  and  engineers  in  fields  like 
software  and  systems  integration),  if 
comparable  to  the  signing  bonuses  being 
offered  by  firms  engaged  in 
predominantly  non-Government  work  to 
attract  similar  job  skills. 

(h)  Periodic  retention  bonuses  needed 
to  retain  employees  with  critical  skills 
(such  as  scientists  and  engineers  in 
fields  like  software  and  systems 
integration),  if  comparable  to  the 
periodic  retention  bonuses  being  paid 
by  firms  engaged  in  predominantly  non- 
Govemment  work  to  retain  similar  job 
skills. 

[PR  Doc   00-3.3047  Filed  12-27-00;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-e925-3] 

Proposed  CERCLA  Prospective 
Purchaser  Agreement  for  tt>e  Old 
Roosevelt  Field  Contaminated 
Groundwater  Area  Superfund  Site, 
Garden  City,  Nassau  County,  NY 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Notice;  request  for  public 
comment. 


summary:  Consistent  with  EPAs  May 
24.  1995  "Guidance  on  Agreements  with 
Prospective  Purchasers  of  Contaminated 
Property,"  notice  is  hereby  given  of  a 
proposed  prospective  purchaser 
agreement  ("Agreement")  with  Treeline 
Garden  City  Plaza.  LLC  ("Treeline") 
concerning  real  property  within  the  Old 
Roosevelt  Field  Contaminated 
Groundwater  Area  Superfund  Site. 
Garden  City,  Nassau  County,  New  York 
(the  "Property").  Under  the  Agreement. 
Treeline  will  make  a  payment  of 


$400,000  to  the  Hazardous  Substcinces 
Superfund  and  provide  other 
consideration  to  EPA  in  exchange  for  a 
covenant  not  to  sue  pursuant  to  sections 
106  and  107(a)  of  CERCLA,  42  U.S.C. 
9606  and  9607(a).  By  publication  of  this 
Notice,  a  fifteen  (15)  day  period  has 
been  established  in  which  the  United 
States  will  accept  written  comments 
relating  to  the  Agreement.  The  United 
vStates  will  consider  all  comments 
received  and  mav  modify  or  withdraw 
its  consent  to  the  Agreement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
Agreement  is  inappropriate,  improper, 
or  inadequate.  The  United  States' 
response  to  any  comments  received  vdll 
be  available  for  public  inspection  at  the 
I'.S  Environmental  Protection  Agency. 
Region  II.  Superfund  Records  Center. 
290  Broad wav.  18th  Floor.  New  York. 
NY  10007-1866 

DATES:  Comments  must  be  submitted  on 
(If  before  January  12.  2001. 
ADDRESSES:  The  proposed  Agreement  is 
available  for  public  inspection  at  the 
IS   Environmental  Protection  Agency. 


Region  II,  Superfund  Records  Center, 
290  Broadway,  18th  Floor,  New  York, 
NY  10007-1866.  A  copy  of  the  proposed 
Agreement  may  also  be  obtained  from 
the  individual  listed  below.  Comments 
should  reference  the  Old  Roosevelt 
Field  Contaminated  Groundwater  Area 
Superfund  Site,  Garden  City,  Nassau 
County,  New  York  and  EPA»  Index  No. 
CERCLA-02-2001-2010,  and  should  be 
addressed  to  the  individual  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Leilani  Davis,  Assistant 
Regional  Counsel ,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  Region  II,  290  Broadway,  17th 
Floor,  New  York,  NY  10007-1866, 
Telephone:  (212)  637-3249. 

Dated:  December  21.  2000. 
William  {.  Muszynski, 

Acting  Regional  Administrator.  Region  II 
IFR  Doc.  00-33269  Filed  12-26-00;  12:17 
pm| 
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73 75221,  75222,  762096. 

76207,  77338,  78455,  79048, 

79049.  79327.  81816,  82305. 

82310 

74 78455 

76 78455 

80 76966,81475 

87 81475 

90 81475 

95   81475 

97 81475 

101 81475 
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48CFR 

Ch  1 80266 

9 80256 

14 80256 

15 80256 

31 80256 

52 80256 

212 77827 

215 77829 

217 77831 

219 77831 

225 77827,  77832 

236 77831 

242 77832 

250 77835 

252 77827,  77832 

Ch  9 80994 

1501 80791 

1502 80791 

1504 75863 

1546 79781 


1552 75863.  79781 

1807 82296 

1813 82296 

1816 82296 

1835 82296 

1842 82296 

1845 82296 

1852 82296 

1872    82296 

Propoaad  Rul««: 

8 ., 79702 

31  82876 

51  79702 

1842 76600 

1852 76600 

49CFR 

40  79462 

195  75378,  80530 

199  81409 

219  79318 

385 78422 


386 78422 

573 81409 

578 81414 

611 76864 

1002 76174,  77319 

PropoMd  Ru4««: 

21 76460 

27 76460 

107  76890 

195 76968 

392  79050 

393 79050 

567 75222 

571     75222,  77339,  78461 

574  75222 

575  75222 

50CFR 

17  81182,  81419 

20  76886 

229  80368 

230 75186 


300 75866 

600 77450 

635 75867,  77523 

648 76577,  76578,  77450, 

77470,  78993,  81861 

660 81766 

679 76175,  76578,  77836, 

78110,  78119,  80381,  82297 
Propo— d  Rutas: 
17 76207,  77178,  79192, 

80409.  80698,  82086,  82310 

216 75230,  77546,  80815 

224 79328 

600 75911,75912 

622 80826 

635 76601,80410 

646 75232,  75912 

660 80411,  80827 

679 78126,  78131 

697 75916 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  DECEMBER  28, 
2000 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 

Summer  food  service 
program — 

Legislative  reforms 
Implementation; 
published  12-28-00 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Pratice  and  procedure. 
Investment  of  customer 
funds;  put)lished  12-28-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

Cyprodinil;  published  12-28- 

00 
Desmedipham;  published 

12-28-00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

Miscellaneous  administrative 
revisions;  putillshed  12- 
28-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Grand  Canyon  National 
Part<,  AZ;  special  flight 
rules  in  vicinity — 

Special  flight  rules  area 
and  flight  free  zones; 
modification  of 
dimensions;  published 
11-20-00 

Special  flight  rules  area 
and  flight  free  zones; 
modification  of 
dimensions;  correction; 
published  11-27-00 

Airworthiness  directives: 

Bell;  published  12-13-00 

Empresa  Brasileira  de 
Aeronautica  S.A.; 
published  12-13-00 


COMMENTS  DUE  NEXT 
WEEK 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  origin. 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Tomatoes  grown  in— 
Florida;  comments  due  by 
1-5-01;  published  11-6-00 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease — 
KwaZulu-Natal,  South 
Africa;  comments  due 
by  1-2-01;  published 
11-2-00 
Plant-related  quarantine, 
domestic: 
Fire  ant,  imported; 
comments  due  by  1-5-01; 
published  11-6-00 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Off-farm  migrant  farmworicer 
projects;  operating 
assistance;  comments  due 
by  1-2-01;  published  11-2- 
00 
AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Grain  inspection: 
Commodities  and  rice;  fees 
irrcrease:  comments  due 
by  1-2-01;  published  11-3- 
00 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations: 
Off-farm  migrant  farmwori<er 
projects;  operating 
assistafKe;  comments  due 
by  1-2-01;  published  11-2- 
00 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 


Off-farm  migrant  farmwort^er 
projects:  operating 
assistance:  comments  due 
by  1-2-01;  published  11-2- 
00 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations 
Off-farm  migrant  tarmwori<er 
projects;  operating 
assistance;  comments  due 
by  1-2-01;  published  11-2- 
00 
AGRICULTURE 
DEPARTMENT 
Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  pubUshed  12-6- 
00 
COMMERCE  DEPARTMENT 
Nondiscnmlnation  on  basis  of 
race,  color   national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01:  published  12-6- 
00 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Lower  Columbia  River 
coho  salmon,  comments 
due  by  1-2-01: 
published  11-3-00 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  1-4- 
01:  published  12-5-00 
Atlantic  sea  scallop: 
comments  due  by  1-2- 
01:  published  12-1-00 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundflsh; 
comments  due  by  1-5- 
01;  published  11-21-00 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Practice  and  procedure: 
Conduct  standards  for 
outside  attorneys 
practicing  before 
Commission;  comments 
due  by  1-5-01:  published 
11-6-00 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Nondiscrimination  on  tiasis  of 
race,  color,  national  origin. 


handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01:  published  12-6- 
00 
DEFENSE  DEPARTMENT 
Acquisition  regulations 
Electronic  signatures 
comments  due  by  1-2-01 
published  11-1-00 
EDUCATION  DEPARTMENT 
Grants: 
Direct  grant  programs  and 
disability  and  rehabilitation 
research  projects  and 
centers  program, 
comments  due  by  1-2-01. 
published  11-3-00 
ENERGY  DEPARTMENT 
Acquisition  regulations 
Greening  the  Govemment 
Through  Waste 
Prevention.  Recycling   and 
Federal  Acquisition, 
comments  due  by  1-2-01 
published  11-30-00 
Nondiscnmination  on  basis  of 
race,  color,  national  origin 
handicap,  and  age  in 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01:  published  12-6- 
00 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure 
Off-the-record 
communications: 
comments  due  by  1-2-01 
published  11-30-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants; 

New  Yori<:  comments  due 
by  1-5-01;  published  12-6- 
00 
Air  quality  implementation 
plans:  approval  and 
promulgation:  vanous 
Stales 

New  Jersey   comments  due 
by  1-2-01;  published  11- 
30-00 
New  Jersey;  correction: 
comments  due  by  1-2-01 
published  12-12-00 
Nondiscnmination  on  tosis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 
J  Toxic  substances; 

Significant  new  uses — 
Perfluorooctyl  sulfonates, 
comments  due  by  1-1- 
01;  published  11-21-00 
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FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services 
Commercial  mobile  radio 
services — 

Automatic  and  manual 
roaming  servirp 
provisions,  comments 
due  by  1-5-01 
published  1 1-21-00 
Radio  stations   table  of 
assignments 
Texas  and  Louisiana 
comments  due  by  1-2-01 
published  12-1-00 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Nondiscnmination  on  basis  of 
race    color    national  origin 
handicap,  and  age  in 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01    published  12-6- 
00 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations 
Electronic  signatures 
comments  due  by  1-2-01 
published  ii-l-OO 

Nondiscnmination  on  basis  of 
race,  color    national  origin 
handicap,  and  age  m 
federally  assisted  programs 
or  activities   comments  due 
by  1-5-01.  published  i2-6- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicaid 
Federal  financial 
participation  limits 
comments  due  by  '  2-0i 
published  10-31-00 

Medicare 
earner  determinations  that 
supplier  fails  to  meet 
requirements  for  Medicare 
billing  pnvileges    appeals 
comments  due  by  i-4-Oi 
published  9-6-00 
Inpatient  rehabilitation 
facilities,  prospective 
payment  system 
comments  due  by  i-2-Oi 
published  1 1-3-00 
Physician  tee  schedule 
(2001  CY|,  payment 
policies,  comments  due 
by  1-2-01    published  ll-i- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Medical  care  and 
examinations 
Indian  health — 
Joint  Thbal  and  Federal 
Self-Governance 


Negotiated  Rulemaking 

Committee   intent  to 
establish,  comments 
due  by  1-4-01 
published  12-5-00 

INTERIOR  DEPARTMENT 

Nondiscnmination  on  basis  of 
race    color    national  ongin 
handicap   and  age  m 
federally  assisted  programs 
or  activities   comments  due 
by  1-5-01    published  12-6- 
00 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 
West  Vrginia    comments 

due  by   i-^-Ol    published 

12-5-00 

JUSTICE  DEPARTMENT 

Nondiscnmination  on  basis  of 
race   color,  national  ongm 
handicap    and  age  m 
federally  assisted  programs 
or  activities    comments  due 
by  1-5-01    published  12-6- 
00 

Pnvacy  Act  implementation, 
comments  due  by  1-2-01, 
published  1 2-1 -00 

LABOR  DEPARTMENT 

Nondiscnmination  on  basis  of 
race    color    national  ongm 
handicap,  and  age  in 
federally  assisted  programs 
or  activities    comments  due 
by  1-5-01    published  12-6- 
00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations 
Electronics  signatures 
comments  due  by  1-2-01 
published  1 1-1-00 

Nondiscrimination  on  basis  of 
race   color,  national  ongm 
handicap   and  age  m 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01    published  12-6- 
00 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 

Nondiscrimination  on  basis  of 
race    color    national  origin 
handicap    and  age  in 
federally  assisted  programs 
or  activities 
Institute  of  Museum  and 

Library  Services 

comments  due  by  1-5-01; 

published  12-6-00 
National  Endowment  for  the 

Arts    comments  due  by  1- 

5-01    published  12-6-00 


National  Endowment  for  the 
Humanities:  comments 
due  by  1-5-01.  published 
12-6-00 
NATIONAL  SCIENCE 
FOUNDATION 

Nondiscnmination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01:  published  12-6- 
00 

NUCLEAR  REGULATORY 
COMMISSION 

Nondiscnmination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01    published  12-6- 
00 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste: 
independent  storage: 
licensing  requirements. 
Approved  spent  fuel  storage 
castas:  list:  comments  due 
by  1-4-01:  published  12-5- 
00 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Shipping  label  requirements: 
comments  due  by  1-2-01, 
published  12-1-00 

SMALL  BUSINESS 

ADMINISTRATION 

Nondiscnmination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01,  published  12-6- 
00 

STATE  DEPARTMENT 

Nondiscnmination  on  basis  of 
race   color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01    published  12-6- 
00 

TENNESSEE  VALLEY 
AUTHORITY 

Nondiscnmination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01,  published  12-6- 
00 

TRANSPORTATION 
DEPARTMENT 

Disadvantaged  business 
enterpnses  participation  in 
DOT  financial  assistance 
programs:  threshold 
requirements  and  other 
technical  revisions: 
comments  due  by  1-2-01: 
published  11-15-00 

Nondiscnmination  on  basis  of 
race,  color,  national  origin. 


handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01:  published  12-6- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives 
Airbus:  comments  due  by  1- 

4-01;  published  12-5-00 
Boeir>g;  comments  due  by 
1-2-01;  published  IMS- 
GO 

Bombardier:  comments  due 
by  1-3-01;  published  12-4- 
00 

British  Aerospace: 
comments  due  by  1-4-01; 
published  12-5-00 

Noise  certification  standards: 
Helicopters:  comments  due 
by  1-3-01;  published  10-5- 
00 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Reports  and  guidance 
documents;  availability,  etc.: 
Transportation  Recall 

Enhancement, 

Accountability,  and 

Documentation  (TREAD); 

insurance  study: 

comments  due  by  1-5-01; 

published  12-11-00 

TREASURY  DEPARTMENT 

Alcohol,  Tot>acco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
designations 
Long  Island,  NY;  comments 

due  by  1-5-01;  published 

11-6-00 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

National  banks  and  District  of 
Columbia  banks:  fees 
assessment;  comments  due 
by  1-2-01;  published  12-1- 
00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Defined  contribution 
retirement  plans; 
nondiscrimination 
requirements:  comments 
due  by  1-5-01;  published 
10-6-00 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Application  processing: 
comments  due  by  1-2-01; 
published  11-2-00 

Federal  savings  association 
bylaws;  Integrity  of  directors; 
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comments  due  by  1-2-01; 
putjiished  11-2-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Veterans'  medical  care  or 
services;  reasonable 
charges;  comments  due 
by  1-2-01;  published  11-2- 
00 
Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  tfie  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 


Update  Sennce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
naglrtr  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tt»e 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.aocess.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1653/P.L  106-562 

To  complete  ttie  orderty 
withdrawal  of  the  NOAA  from 
the  civil  administration  of  the 
Pribilof  Islands,  Alaska,  and  to 
assist  in  the  conservation  of 
coral  reefs,  and  for  other 


purposes.  (Dec,  23,  2000;  114 

Stat.  2794) 

H.R.  2S70/P.L.  106-563 

Lincoln  Highway  Study  Act  of 

2000  (Dec.  23,  2000:  114 

Stat.  2809) 

H.R.  3756/P.L.  106-564 

To  establish  a  standard  time 

zone  for  Guam  and  the 

Commonwealth  of  tt\e 

Northern  Mariana  Islands,  and 

for  other  purposes.  (Dec.  23, 

2000;  114  Stat.  2811) 

H.R.  4907/P.L.  106-565 

Jamestown  400th 

Commemoration  Commission 

Act  of  2000  (Dec.  23,  2000; 

114  Stat.  2812) 

S.  1694/P.L  106-566 

To  direct  the  Secretary  of  ttie 

Interior  to  conduct  a  study  on 

the  redamatkjn  and  reuse  of 

water  and  wastewater  in  the 

State  of  Hawaii,  and  for  other 

purposes.  (Dec.  23,  2000;  114 

Stat.  2818) 

Last  List  December  27,  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
puWaws-l.html  or  send  E-mail 
to  listsarvOllstserv.gsa.gov 
with  tt>e  folkjwing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Commodity  Credit  Corporation 
See  Food  and  Nutrition  Service 
RULES 

Organization,  functions,  and  authority  delegations: 
Delegations  of  authority  revision,  82891-82892 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Beef,  fresh,  chilled,  or  frozen  from  Argentina, 

certification;  foot-and-mouth  disease,  82894-82896 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Southwest  Research  Institute,  83095-83096 
Wireless  Application  Protocol  Forum,  Ltd.,  83096-83098 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Piirchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

RULES 

Medicare,  Medicaid,  and  Clinical  Laboratory  Improvement 
Amendments  (CLIA)  programs: 
Clinical  laboratory  requirements;  effective  dates 
extended. 82941-82944 

Commerce  Department 

See  Economic  Development  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  82974-82975 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Taiwan,  82978-82980 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  operations: 
Livestock  Indemnity  Program  for  Contract  Growers, 
82892-82894 

Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
AmeriCorps*  programs — 
Service-related  activities  support  of  former  members, 
82980-82981 


Defense  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Commercial  item  acquisitions;  contract  types.  83291- 
83293 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  82981-82983 

Environmental  statements;  availabilitv.  etc.: 
National  Missile  Defense  Deployment.  82983 

Meetings: 

Defense  Wage  Committee.  82984 
Threat  Reduction  Advisorv  Committee.  82984 
United  States  Commission  on  National  Securitv/21st 
Century.  82984 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance:  eligibility  determination 
petitions: 
Filler  Plastics  et  al..  82975-82976 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request.  82984-82985 

Special  education  and  rehabilitative  services: 
Correspondence;  quarterly  list,  83217-83219 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction:  general  wage  determination  decisions. 
83099-83100 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements:  availability,  etc.: 
Waste  management  programs — 

Transuranic  (TRU)  radioactive  waste  treatment  and 
storage.  82985-82988 
Ferderal  Power  Act: 
Emergency  orders — 

California;  electric  energy  shortage.  82989-82991 
Meetings: 

Secretary  of  Energy  Advisory-  Board.  82991-82992 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw- 
agricultural  commodities: 
2,4-D,  etc..  82937-82941 
Fludioxonil,  82927-82937 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection:  comment  request.  83004-83005 
Submission  for  OMB  review:  comment  request.  83005- 
83010 
33358 
Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability.  83011 
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Weekly  receipts.  83010-83011 
Meetings: 

Fenthion:  risks  and  risk  mitigation:  stakcholiiers.  831)11- 

83012 
Science  Advisory  Board.  8301 2-8301  .< 
Pesticide  programs: 
Organophosphates:  risk  assessments  and  [)uhlic 
participation  in  risk  management — 
Fenthion,  83013-83014 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
ILCO  Site,  GA,  83014-8301.5 
Superfund  program: 

Federal  Agencv  Hazardous  Waste  Compliance  Docket: 
Federal  facilities:  list  update,  H3221-8324B 
Water  supplv: 

Stage  2  Microbial  and  Disinfei  tion  B\  products  Federal 
Advisory  ( jimmiftee  ,\greeinent  in  Principle; 
availabilitv,  83015-83024 

Executive  Office  of  the  President 

See  Presidential  Do(  ument^ 

Federal  Aviation  Administration 

RULES 

Airworthiness  directu>'s: 

Agusta  S.p  A  ,  82903-82905 

Boeing,  82898-8240 i 

Augusta  S.p. A..  8289h-H2H9H 
PROPOSED  RULES 
.■\irvvorthiness  directives: 

Boeing.  82957-829H1 

Cessna  Aircraft  Co  ,  h2954-8295~ 
NOTICES 

.\ntidrug  and  alcohol  misue^  prevention  programs  for 
personnel  engaged  in  specified  aviation  activities: 

Random  alcohol  and  drug  testing:  miniimiin  -umual 
percentage  rate:  correction,  83  12~ 

Federal  Communications  Commission 

NOTICES 

Common  carrier  services. 

Wireless  telecommunication.-.  ser\ices — 

700  MHz  guard  bands:  licenses  auction:  filing 
requirements.  83024-83035 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

.Natural  Gas  Policv  Act 

Interstate  natural  gas  pipelines — 

Business  practice  standards,  829bl-829b3 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Morgantovvn  OLl  LLC,  et  al  ,  82996-82999 

STI  Capital  Co   et  al.,  82999-83004 
Environmental  statements;  availabilitv.  etc.: 

Rochester  Gas  &  Electric  Corp.,  83004 
Applications,  hearings,  determinations,  etr 

Aquamac  Corp,,  82992 

Calumet  Energy  Team,  LLC,  82992 

Central  Hudson  Gas  &  Electric  Corp,,  82993 

Central  Hudson  Gas  &  Electric  Corp.  et  al..  82992-82993 

Consumers  Energy  Co.  et  al.,  82993-82994 

Dominion  Energy  Marketing,  Inc.,  82994 

Miami  Valley  Lighting,  Inc..  82994 

Midwest  Independent  Transmission  System  Operator, 
82994-82995 

Montana  Power  Co,  et  al,,  82995 


Natural  Gas  Pipeline  Co,  of  America,  82995 

Natural  Gas  Trading  Corp..  82996 

San  Diego  Gas  &  Electric  Co.  et  al,,  82996 

Federal  Highway  Administration 

RULES 

Right-of-way  and  environment: 

Mitigation  of  impacts  to  wetlands  and  natural  habitat. 
82913-82926 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc: 

Union  Pacific  Railroad  Co.,  83127 


Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

El  Paso  Energy  Corp.,  et  al.,  83035-83038 
FMC  Corp.  and  Asahi  Chemical  Industry  Co..  Ltd,,  et  al, 
83038-83039 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 

Various  plants  from  Molokai.  HI,  83157-83216 

NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits  — 
Crenshaw  and  Covington  Counties,  AL;  Red  hills 
salamander,  83074-83076 


Food  and  Drug  Administration 

RULES 

.\nimal  drugs,  feeds,  and  related  products: 

Decoquinate  and  Monensin.  82912-82913 
NOTICES 
Food  for  human  consumption; 

Identity  standards  deviation;  market  testing  permits — 
Kraft  foods,  Inc;  grated  parmesan  cheese.  83040 
Grants  and  cooperative  agreements;  availability,  etc: 

Veterinary  antimicrobial  decision  support  system.  83040- 
83041 
Harmonisation  International  Conference;  guidelines 
availability: 
Test  procedures  and  acceptance  criteria  for  new  drug 
substances  and  new  drug  products;  chemical 
substances;  Q6A  specifications,  83041-83063 
Human  drugs: 

Human  pharmaceutical  facilities,  good  manufacturing 

practice  inspections;  information  exchange;  U,S,  FDA 
and  Australian  Therapeutic  Goods  Administration. 
83063-83068 
Meetings: 

Food-producing  animals;  resistance  and  monitoring 

thresholds  establishment.  83069 
Investigational  new  drug  applications;  electronic 

submission  using  XML  to  create  cumulative  table  of 
contents,  83069-83070 
Reports  and  guidance  documents;  availability,  etc.: 
Antimicrobial  drugs  use  in  food-producing  animals; 
thresholds  establishment;  discussion  paper,  83070- 
83071 
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Food  and  Nutrttion  Service 

RULES 

Child  nutrition  programs: 
Women,  infants,  and  children;  special  supplement 
nutrition  program — 
Vendor  management  systems;  mandatory  selection 
criteria,  limitation  of  vendors,  training 
requirements,  high-risk  vendors  identification 
'      criteria,  etc.,  83247-83289 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  item  acquisitions;  contract  types,  83291- 
83293 

Government  Ethics  Office 

NOTICES 

Presidential  Transition  Act  of  2000: 
Executive  branch  Presidential  nominees;  financial 
disclosure  process,  83039 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

RULES 

Privacy  Act;  implementation 

Individually  identifiable  health  information;  privacy 
standards 
Technical  corrections,  82944 
PROPOSED  RULES 

Protection  of  research  misconduct  whistleblowers;  Public 
Health  Service  standards 
Technical  correction,  82972-82973 

Health  Care  Financing  Administration 

RULES 

Medicare: 
Outpatient  diabetes  self-management  training  services; 
expanded  coverage,  83129-83154 
Medicare,  Medicaid,  and  Clinical  Laboratory  Improvement 
Amendments  (CLIA)  programs: 
Clinical  laboratory  requirements;  effective  dates 
extended,  82941-82944 
NOTICES 
Medicare: 
Diabetes  self-management  training  programs;  National 
organizations  deeming  authority;  application  process, 
83154-83155 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  conunent  request,  83071-83073 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  83073 

Immigration  and  Naturalization  Service 

NOTICES     " 

Meetings: 
Immigration  Matters  District  Advisory  Council,  83098 


interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  83073- 
83074 

Internal  Revenue  Service 

RULES 

Income  taxes; 

Electing  small  business  trusts.  82926-82927 
PROPOSED  RULES 
Income  taxes; 

Electing  small  business  trusts,  82963-82972 

International  Trade  Commission 

NOTICES 

Harmonized  Tariff  Schedule;  modifications,  83082-83083 
Import  investigations: 

U.S. -Israel  agricultural  trade  conducted  in  a  free  trade 

environment;  likely  effects  on  agricultural  industries. 

83084 

Justice  Department 

See  Antitrust  Division 

See  Immigration  and  Naturalization  .Service 

NOTICES 

Pollution  control;  consent  judgments: 

Friedland,  Robert,  83084-83085 
Reports  and  guidance  documents;  availability,  etc: 

Federal  alternative  dispute  resolution  programs — 
Confidenitality,  83085-83095 

l-abor  Department 

See  Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  83098- 
83099 

l^nd  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc: 

Belle  Ayr  2000  Federal  coal  tact,  VVY,  83076-83077 
Meetings: 
Resource  Advisory  Councils — 
Arizona,  83077-83078 
Colorado,  83077 
Realty  actions;  sales,  leases,  etc.: 
Nevada,  83078-83079 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Commercial  item  acquisitions;  contract  types.  83291- 
83293 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  83100-83102 
Senior  Executive  Service: 
Performance  Review  Board,  83102-83103 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  13182  of  December  23,  2000 

Adjustments  of  Certain  Rates  of  Pay 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  laws  cited  herein, 
it  is  hereby  ordered  as  follows: 

Section  1.  Statutory  Pay  Systems.  The  rates  of  basic  pav  or  salaries  of 
the  statutory  pay  systems  (as  defined  in  5  U.S.C.  5302(1)),  as  adjusted 
under  5  U.S.C.  5303(a),  are  set  forth  on  the  schedules  attached  hereto  and 
made  a  part  hereof: 

(a)  The  General  Schedule  (5  U.S.C.  5332(a))  at  Schedule  1; 

(b)  The  Foreign  Service  Schedule  (22  U.S.C.   3963)  at  Schedule  2;  and 

(c)  The  schedules  for  the  Veterans  Health  Administration  of  the  Department 
of  Veterans  Affairs  (38  U.S.C.  7306,  7404;  section  301(a)  of  Public  Law 
102-40)  at  Schedule  3. 

Sec.  2.  Senior  Executive  Service.  The  rates  of  basic  pay  for  senior  executives 
in  the  Senior  Executive  Service,  as  adjusted  under  5  U.S.C.  5382,  are  set 
forth  on  Schedule  4  attached  hereto  and  made  a  part  hereof. 

Sec.  3.  Executive  Salaries.  The  rates  of  basic  pay  or  salaries  for  the  following 
offices  and  positions  are  set  forth  on  the  schedules  attached  hereto  and 
made  a  part  hereof: 

(a)  The  Executive  Schedule  (5  U.S.C.  5312-5318)  at  Schedule  5; 

(b)  The  Vice  President  (3  U.S.C.  104)  and  the  Congress  (2  U.S.C.  31) 
at  Schedule  6;  and 

(c)  Justices  and  judges  (28  U.S.C.  5,  44(d),  135.  252,  and  461(a))  at  Schedule 
7. 

Sec.  4.  Uniformed  Services.  Pursuant  to  section  601  of  Public  Law  106- 
398,  the  rates  of  monthly  basic  pay  (37  U.S.C.  203(a))  for  members  of 
the  uniformed  services  and  the  rate  of  monthly  cadet  or  midshipman  pav 
(37  U.S.C.  203(c))  are  set  forth  on  Schedule  8  attached  hereto  and  made 
a  part  hereof. 

Sec.  5.  Locality-Based  Comparability  Payments,  (a)  Pursuant  to  sections  5304 
and  5304a  of  title  5,  United  States  Code,  locality-based  comparabilitv  pay- 
ments shall  be  paid  in  accordance  with  Schedule  9  attached  hereto  and 
made  a  part  hereof. 

(b)  The  Director  of  the  Office  of  Personnel  Management  shall  take  such 
actions  as  may  be  necessary  to  implement  these  pavments  and  to  publish 
appropriate  notice  of  such  payments  in  the  Federal  Register. 

Sec.  6.  Administrative  Law  Judges.  The  rates  of  basic  pay  for  administrative 
law  judges,  as  adjusted  under  5  U.S.C.  5372(b)(4).  are  set  forth  on  Schedule 
10  attached  hereto  and  made  a  part  hereof. 

Sec.   7.  Effective  Dates.   Schedule  8   is  effective  on   [anuarv   1.   2001.   The 
other  schedules  contained  herein  are  effective  on  the  first  dav  of  the  fij 
applicable  pay  period  beginning  on  or 
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SCHEDULE   3 — VETERANS   HEALTH  AIWINI STRATI ON   SCHEDULES 
DEPARTMENT   OF  VETERANS   AFFAIRS 

(Effective   on   the    first    day   of    the    first    applicable   pay   pence 
beginning   on   or   after    January    1,    2001) 

Schedule    for    the   Office    of    the    Under    Secretarv    fcr    Kea.rn 

(38    U.S.C.    -306) ♦ 

Deputy  Under  Secretary  for  Health $135,3''" 

Associate  Deputy  Under  Secretary  for  Heaith  129,6:9 

Assistant  Under  Secretaries  for  Health 125, -3'^ 

Minirr.urr-,  Maximum 

Medical  Directors  3107,365  5121,683 

Service  Directors 93,466  11€,1:'2 

Director,  National  Center 

for  Preventive  Health  79,710  116,102 

Physician  and  Dentist  Schedule 

Director  Grade   593,466  5116,102 

Executive  Grade  86,324  110,017 

Chief  Grade ~9,'^lj  103,623 

Senior  Grade 67,' 765  88^096 

Intermediate  Grade 5~,345  74,553 

Full  Grade   48!223  621686 

Associate  Grade  40,236  52  305 

Clinical  Podiatrist  and  Optometrist  Schedule 

Chief  Grade $'9,''1C  5103,623 

Senior  Grade 67,765  88,096 

Intermediate  Grade 57,345  74,553 

Full  Grade 48,223  62,' 686 

Associate  Grade  40,236  52,305 

Physician  Assistant  and  Expanded-Function 
Dental  Auxiliary  Schedule  ***•* 

Director  Grade 5'79,710  $103,623 

Assistant  Director  Grade 6",  765  88,096 

Chief  Grade 5"^, 345  "4,553 

Senior  Grade 46^223  62!6e6 

Intermediate  Grade 40,236  52,305 

Full  Grade 33,254  43^226 

Associate  Grade  28,616  3", 202 

Junior  Grade 24,4  63  31,  ""96 


This  schedule  does  not  apply  to  the  Assistant  Under  Secretary  fc 

or  the  Director  of  Nursing  Services.   Pay  for  these  positions  is  se: 

Secretary  for  Health  under  38  U.S.C.  ':'451. 


V  ■  T  >-  c-  1  r\ 


mg  Programs 
;y  the  Under 


Pursuant  to  section  7404(d)(1)  of  title  36,  Uni 
pay  payable  to  this  employee 
Schedule,  which  is  $125,700. 


States  Coae,  the  rate  cf  tasic 


.s  limited  tc  the  rate  for  level 


.-.e  executive 


Pursuant  to  section  7404(d)(2)  of  title  36,  United  States  Cede,  the  rate  cf  r 
pay  payable  to  these  employees  is  lim.ited  tc  the  rate  for  level  V  cf  tne  Exec 
Schedule,  which  is  $117,600. 


ti  ve 


Pursuant  to  section  301(a)  of  Public  Law  102-40,  tr.ese  pcsiticns  are  paic 
according  to  the  Nurse  Schedule  in  38  U.S.C.  4107(b)  as"  m  effect  cn  Auaust  14, 
1990,  with  subsequent  adjustments. 
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SCHEDULE  4 — SENIOR  EXECUTIVE  SERVICE 


(£ffe:;tive  or.  the  rirs'  day  of  the  first  applicable  pay  period 

begir.r.mg  on  or  after  January  1,  2001) 

E^-i $109,100 

Fq-2  "                      114,200 

ES-3  : 119,400 

E5_4            125,500 

"3_:;  '  '  '                            125,700 

ES-6  '.'.'.'. 125,700 


SCHEDULE  5 --EXECUTIVE  SCHEDULE 

:n  the  f.rst  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2001) 


evel    I       

evp'l    1 1 

$161,200 

145,100 

evel    III 

e  V  e  1    I '/ 

133,700 

125,700 

evel    V       

117,600 

SCHEDULE  6- -VICE  PRESIDENT  AND  MEMBERS  OF  CONGRESS 


ive  on  the 
ceam: 


^irst  day  of  the  first  applicable  pay  period 
.ng  on  or  after  January  1,  2001) 


Vice  --^sident  $186,300 

Senators  145,100 

Mer.oers  cf  the  House  or  Representatives 145,100 

Delegates  to  the  House  of  Representatives 145,100 

Resident  rorrjtiissioner  fron".  Puerto  Rico 145,100 

President  cro  tempore  of  the  Senate 161,200 

Ma]ority  ^eader  ana  minority  leader  of  the  Senate 161,200 

Ma'^ority  leader  and  minority  leader  of  the  House 

of  R.ec  resent  at  ives 161,200 

Sceaker  of  the  House  .- :  Representatives 186,300 


SCHEDULE  7- -JUDICIAL  SALARIES 


^e  zr.    tne 

r-\  /~\  ^1    ^     1 


list  day  or  the  first  applicable  pay  period 
.mg  on  or  after  January  1,  2U0ij 


Chief  Justice  of  the  Jnited  States  $186,300 

Associate  Justices  o:  the  Supreme  Court 178,300 

Circuit  Judges  153,900 

District  Judges 145,100 

Judges  of  the  Court  ot  International  Trade  145,100 
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SCHEDULE    8-PA7   OF   THE   UNIFORMED    SERVICES    (PAGE    3) 
Part    II-RATE   OF  MONTHLY   CADET   OR  MIDSHIPMAN    PAY 


The    rate    of   monthly   cadet    or   midshiprr.an   pay   authorized   by   section    2C3[c) 
title    37,    United  States   Code,    is    $600.00. 


Note : 


As  a  result  of  the  enactment  of  sections  602-604  of  Public  Law 
105-85,  the  National  Defense  Authorization  Act  for  Fiscal  Year 
1998,  the  Secretary  of  Defense  now  has  the  authority  to  adjust  tr.e 
rates  of  basic  allowances  for  subsistence  and  housing.   Therefcre, 
these  allowances  are  no  longer  adjusted  by  the  President  ir. 
conjunction  with  the  adjustment  of  basic  pay  for  merr^bers  cf  t:".e 
uniformed  services.   Accordingly,  the  tables  cf  allowances 
included  in  previous  orders  are  not  included  here. 


82888 
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3CBEDU1.M    9- -LOCALITY -BA8KD  COKPASABILITY  PAYMKMTS 

Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2001) 


Locality  Pay  Area'  •  Rate 

Atla.-ta,  3A    8.66% 

Boston-Wcrcester-Lawrer.ce,  MA  NH  ME  CT  RI 12.13% 

Chicago-3ary-Kenosha,  :i.-IN  WI   13.00% 

Cincir.nat  1 -Hami  Iton,  CH  KV  TN    10.76% 

Cleveland  Akrc".   3H    9.17% 

Columbus   3H  9.61% 

Dallas-Fort  Wort."-.,  TX 9.71% 

Dayton-Spr  mgf  leld,  OH 8.60% 

Der.ver -Boulder  3reeley,  CO 11.90% 

Detroit -Ann  Arbor -Flint,  MI  .  .  .  ". 13.14% 

Hartford   CT  12.65% 

Houston  -  3e  1  vest  ;n  Braz.?ria   TX 16.66% 

Huntsville   AL     8.12% 

Indianapcl  IS  ,   IN 7.89% 

Kansas  City,  MO  KS 8.32% 

Los  Angeles . Rivers ide  Orange  County,  CA  14.37% 

Miami-Fort  Lauderdale,  FL  11.09% 

Milwaukee-Racme   «;       8.91% 

Minneapcl  :s -St   Paul   MN  WI 10.3  0% 

New  York  Nortnern  .Niew  Jersey  Long  Island,  tTi' -  NJ,  CT  -  PA  .  .  13.62% 

Or.anao  '-L  ",7i% 

Philadelp.-.ia  W  i  .-ingco::  Atlantic  City,  PA  NJ  DE-MD   .  .  .  10.80% 

Pittsburg.-.,  PA         8.54% 

Portland    Sa. err       .:.~    WA 10.32% 

Richmond  -  Petersburg ,  VA 8.60% 

Sacrament r -Yolo.  CA      10.73% 

St   Louis   MO-IL 8.00% 

San  Diegc,  CA      11,31% 

San  Francisco  OaK.and  San  Jose,  CA 16  98% 

Seattle -Tacoma -Bremerton,  WA   10.45% 

Washington  Baltimore,  DC-MD-VA-WV  10.23% 

Pest  cf  U.S -^68% 


SCHEDULE    10-ADMINISTRATIVE    IAN   Jt^DGES 

(Effective   on    the    first   day   of    the    first    applicable    pay   period 
beginning   on   or   after    January    1,    2001' 

AL-3/A    S    82,100 

AL-3/B    38,300 

AL-3/C    94,700 

AL-3/D    101,000 

AL-3/E    107,300 

AL-3/F    113,600 

AL-2 120,000 

AL-1 12  5,700 


Pay    Areas    are    defined    .n    5    CFR    53  1.603. 
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Presidential  Documents 


Executive  Order  13183  of  December  23,  2000 

Establishment  of  the  President's  Task  Force  on  Puerto  Rico's 
Status 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  Pubhc  Law  106-346.  it 
is  hereby  ordered  as  follows; 

Section  1.  Policy.  It  is  the  policy  of  the  executive  branch  of  the  Government 
of  the  United  States  of  America  to  help  answer  the  questions  that  the 
people  of  Puerto  Rico  have  asked  for  years  regarding  the  options  for  the 
islands'  future  status  and  the  process  for  realizing  an  option.  Further,  it 
is  our  policy  to  consider  and  develop  positions  on  proposals,  without  pref- 
erence among  the  options,  for  the  Commonwealth's  future  status:  to  discuss 
such  proposals  with  representatives  of  the  people  of  Puerto  Rico  and  the 
Congress;  to  work  with  leaders  of  the  Commonwealth  and  the  Congress 
to  clarify  the  options  to  enable  Puerto  Ricans  to  determine  their  preference 
among  options  for  the  islands'  future  status  that  are  not  incompatible  with 
the  Constitution  and  basic  laws  and  policies  of  the  United  States:  and 
to  implement  such  an  option  if  chosen  by  a  majority,  including  helping 
Puerto  Ricans  obtain  a  governing  arrangement  under  which  they  would 
vote  for  national  government  officials,  if  thev  choose  such  a  status. 

Sec.  2.  The  President's  Task  Force  on  Puerto  Rico's  Status.  There  is  estab- 
lished a  task  force  to  be  known  as  "The  President's  Task  Force  on  Puerto 
Rico's  Status"  (Task  Force).  It  shall  be  composed  of  designees  of  each 
member  of  the  President's  Cabinet  and  the  Co-Chairs  of  the  President's 
Interagency  Group  on  Puerto  Rico  (Interagency  Group).  The  Task  Force 
shall  be  co-chaired  by  the  Attorney  General's  designee  and  a  Co-Chair  of 
the  Interagency  Group. 

Sec.  3.  Functions.  The  Task  Force  shall  seek  to  implement  the  policy  set 
forth  in  section  1  of  this  order.  It  shall  ensure  official  attention  to  and 
facilitate  action  on  matters  related  to  proposals  for  Puerto  Rico's  status 
and  the  process  by  which  an  option  can  be  realized.  It  shall  provide  advice 
and  recommendations  on  such  matters  to  the  President  and  the  Congress. 
It  shall  also  provide  advice  and  recommendations  to  assist  the  Executive 
Office  of  the  President  in  fulfilling  its  responsibilities  under  Public  Law 
106-346  to  transfer  funding  to  the  Elections  Commission  of  the  Common- 
wealth of  Puerto  Rico  for  public  education  on  and  a  public  choice  among 
options  for  Puerto  Rico's  future  status  that  are  not  incompatible  with  the 
Constitution  and  the  basic  laws  and  policies  of  the  United  States. 

Sec.  4.  Report.  The  Task  Force  shall  report  on  its  actions  to  the  President 
not  later  than  May   1,   2001,  and  thereafter  as  needed  but  not  less  than 
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annuallv  on  progress  made  in  the  determination  of  Puerto  Rico's  ultimate 
status. 


OO^AJn/JPU^^A  O^^Ajdlna^ 


rHK  WHITK  HOI  SE 
Decanihcr  23.  2000. 


IFR  Doc.  00-33451 
Filed  12-28-00;  8:45  am] 
Billing  code  3195-01-P 


82891 


Rules  and  Regulations 


Federal  Register 

Vol.  6,5.  No    251 

Fridd\.  December  29.  2000 


This  section  of  the  FEDERAL  REGISTER 
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applicatjility  and  legal  effect,  most  of  which 
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new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revision  of  Delegations  of  Authority 

AGENCY:  Department  of  Agriculture, 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
delegations  of  authority  from  the 
Secretan'  of  Agricultiue  to  other  General 
Officers  and  agency  heads  to  delegate  to 
the  Director,  Hazardous  Materials 
Management  Group  authority  to  carry 
out  certain  duties  related  to  hazardous 
materials  management. 
EFFECTIVE  DATE:  December  29,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Fox.  Attorney,  Office  of  the 
General  Counsel,  United  States 
Department  of  Agriculture,  Room  3351 
South  Building,  Washington,  DC  20250, 
(202)  720-6715. 

SUPPLEMENTARY  INFORMATION:  On 
January  15,  1999,  the  Secretary  of 
Agriculture  established  the  USDA 
Hazardous  Materials  Policy  Council 
(Council)  to  direct  the  USDA  Hazardous 
Materials  Management  and  Federal 
Facilities  Compliance  Program 
(Program).  By  Memorandum  dated  April 
14,  1999,  the  Secretary  decided  to 
strengthen  the  Program  within  the 
Department  by  assigning  to  the  Counsel 
lead  responsibility  for  hazardous 
materials  management  and  Federal 
facilities  compliance.  Also,  the 
Secretary  directed  that  the  executive 
director  of  the  Council  serve  as  the 
Director  of  the  Hazardous  Materials 
Management  Group,  the  group  that  acts 
as  technical  and  program  staff  to  the 
Council.  The  decision  was  based  upon 
the  fact  that  the  Department  had  a 
decentralized  arrangement  for  the 
implementation  of  the  program  and 
needed  to  improve  coordination  among 
the  agencies  of  the  Department.  This 


final  rule  delegates  responsibilities  to 
the  director  of  the  Hazardous  Materials 
Management  Group. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553.  notice  of  proposed  rule 
making  and  opportunity  for  comment 
are  not  required. 

Further,  because  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  No.  12866  and  No.  12988.  In 
addition,  this  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq).  and  thus  is 
exempt  from  provisions  of  that  act. 
Finally,  this  action  is  not  a  rule  as 
defined  in  5  U.S.C.  804.  and  thus  does 
not  require  review  by  Congress. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Accordingly,  7  CFR  Part  2  is  amended 
as  follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  5  L'.S.C.  301;  Reorganization 
Plan  No.  2  of  195.1;  3  CFR  1949-1953  Comp.. 
p.  1024-. 

Subpart  D — Delegations  of  Authority  to 
Other  General  Officers  and  Agency 
Heads 

2.  Section  2.25  is  added  in  subpart  D 
to  read  as  follows: 

§  2.25    Director,  Hazardous  Materials 
Management  Group. 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretar\-  of 
Agriculture  to  the  Director.  Hazardous 
Materials  Management  Group. 

(1)  Serve  as  Executive  Director  of  the 
USDA  Hazardous  Materials  Policy 
Council. 

(2)  Represent  USDA  is  consulting  or 
working  with  the  Environmental 
Protection  Agency  (EPA),  the  Council 
on  Environmental  Quality,  the  Domestic 
Policy  Council,  and  others  to  develop 
policies  relating  to  hazardous  materials 
management  and  Federal  facilities 
compliance. 

(3)  Monitor,  review,  evaluate,  and 
oversee  hazardous  materials 


management  program  activities  and 
compliance  Department-wide. 

(4)  Monitor,  review,  evaluate,  and 
oversee  USDA  agency  expenditures  for 
hazardous  materials  management 
program  accomplishments. 

(5)  Coordinate  for  the  USDA 
Hazardous  Materials  Policy  Council  the 
presentation  of  the  USDA  Hazardous 
Waste  Management  appropriation 
budget  request  to  the  Office  of 
Management  and  Budget  (OMB)  and 
Congress. 

(6)  Prepare  for  the  USDA  Hazardous 
Materials  Policv  Council  the  hazardous 
materials  management  program  budget 
and  accomplishment  reports  to 
Congress.  OMB.  and  EPA  and  take  a 
lead  role  in  the  preparation  of  replies  to 
Congressional  injuries. 

(7)  Represent  USDA  on  the  National 
Response  Team  on  hazardous  spills  and 
oil  spills  pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liabilit\' 
Act  of  1980,  as  amended  (42  U.S.C 
9601 .  e(  seq.):  the  Clean  Water  Act.  a^ 
amended  (33  U.S.C.  1251.  et  seq.):  Oil 
Pollution  Act.  as  amended  (33  U.S.C 
2701 .  et  seq):  Executive  Order  12580.  3 
CFR.  1987  Comp..  p.  193;  Executive 
Order  12777.  3  CFR.  1991  Comp..  p. 
351.  and  the  National  Contingency  Plan. 
40  CFR  Part  300. 

(8)  Approve  disbursements  from  the 
New  World  Mine  Response  and 
Restoration  Account,  approve  the  New 
World  Mine  Response  and  Restoration 
Plan,  and  make  quarterly  reports  to 
Congress  under  Sections  502(d)  and  (f) 
of  Title  V  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  of  1998.  Public  Law 
105-83. 

(9)  Provide  program  leadership  and 
oversight  for  USDA  compliance  with 
applicable  pollution  control  laws  and 
executive  orders,  including  Executive 
Order  13148.  Greening  of  the 
Government  Through  Leadership  in 
Environmental  Management. 

(10)  Ensure  that  the  Hazardous 
Materials  Management  Program 
Department-wide  is  accomplished  with 
regard  to,  and  in  compliance  with. 
Executive  Order  12898,  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  low-Income 
Populations. 

(11)  Take  such  action  as  may  be 
necessary,  with  the  affected  agency  head 
and  with  the  concurrence  of  the  General 
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Counsel,  including  issuance  of 
administrative  orders  and  agreements 
with  any  person  to  perform  anv 
response  action  under  sections  106(a| 
and  122  (except  subsection  (b)(1))  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liabditv 
Act  of  1980,  as  amended  (42  U.S.C. 
9t>06(a).  9622),  pursuant  to  sections 
4(c)(31  and  4(d)(3)  of  E.xecutive  Order 
12580.  as  amended  by  Executive  Order 
13016 

(12)  Receive  administrative  support 
from  the  Assistant  Secretarv  for 
Administration. 

(b)  [Reserved] 

Diited    Dei  nmber  14.  2000. 
Dan  Glickman. 
Secretary  of  Agriculture. 
'VR  Do(    00-^240^  Filed  12-2»-00:  8:45  ami 

BILUNG  CODE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1439 
RIN  0560-AG33 

Livestock  Indemnity  Program  for 
Contract  Growers 

AGENCIES:  Commodity  Credit 
Corporation.  L'SDA. 

action:  Final  rule. 

SUMMARY:  This  rule  implements 

provisions  of  the  Agriculture,  Rural 
Development,  Fond  and  Drug 
Administration,  and  Related  ,\gencies 
Appropriations  Act,  2001  (the  2001  Act) 
related  to  the  Livestock  Indemnity 
Program  for  Contract  Growers  (LIP-CG). 
That  statute  amended  the  time  period 
during  which  eligible  losses  could  have 
occurred  and  the  Commodity  Credit 
Corporation  (CCC)  is  publishing  this 
rule  to  extend  the  availability  of  benefits 
under  LIP-CG  to  include  benefits  for 
livestock  losses  mcurred  during  the 
period  lanuary  1 .  2000  through  February 
7.  2000.  Other  provisions  of  the  Act  will 
be  implemented  under  separate  rules. 
DATES:  Effective  December  27,  2000. 
ADDRESSES:  Comments  should  be 
mailed  to:  Sharon  Biastock.  Production. 
Emergencies,  and  Compliance  Division, 
Farm  Service  Agency  (FS.M.  f  S. 
Department  of  Agriculture,  1400 
Independence  Ave.,  S\V..  Washington. 
DC  20250-0540,  telephone  (202)  720- 
6336,  Stop  0517;  e-mail  address: 
sharon     biastock@\vdc.  fsa.usda.gov. 
C'omments  can  be  inspected  in  Room 
4093.  South  Buildmg,  U.S.  Department 
of  Agriculture,  1400  Independence  Ave  , 
S\V.,  Washington,  DC,  between  7:30 


a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Biastock,  Price  Support 
Division,  Farm  Service  Agency  (FSA), 
U.S.  Department  of  Agriculture,  1400 
Independence  A\e.,  SW.,  Washington, 
DC  20250-0540,  telephone  (202)  720- 
6336,  Stop  0517;  e-mail  address: 
sharon     biastock@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Notice  and  Comment 

CCC  published  a  final  rule 
implementmg  the  LIP-(X  on  June  8. 
2000  at  65  FR  36550,  as  provided  by  the 
Omnibus  Consolidated  Appropriations 
Act,  2000  (Pub.  L.  106-113),  which 
added  fimding  to  the  emergency 
livestock  assistance  provided  by  section 
802  of  the  Agriculture,  Rural 
Development,  Ft)od  and  Drug 
Admmistration,  and  Related  Agencies 
Appropriations  Act,  2000  (Pub.  L.  106- 
78)  and  authorized  its  use  for  emergency 
assistance  to  contract  growers  during 
1999.  Section  824  of  Public  Law  106-78 
required  that  the  regulations  necessary 
to  implement  the  livestock  assistance 
provisions  be  issued  as  soon  as 
practicable  and  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretary  of  Agriculture  (the 
Secretary)  effective  July  24,  1971  (36  FR 
13804)  relating  to  notices  of  proposed 
rulemaking  and  public  participation  in 
rulemaking.  The  2001  Act  amended 
Public  l^w  106-113  to  I'Xtend  the  time 
frame  for  losses  comprnsable  under 
LIP-CG.  and  thus  supercedes  the 
existing  regulations.  Because  this  rule 
merely  amends  the  regulations 
previously  published  as  a  final  rule 
exempt  from  notice  and  comment, 
Congress  intended  for  the  statutory 
amendment  to  the  program  and  the 
necessary  regulatory  amendments  to  be 
similarly  exempt.  These  provisions  are 
thus  issued  as  final. 

Executive  Order  12866 

This  rule  is  issued  in  conformance 
with  Executive  Order  12866  and  has 
been  determined  to  be  significant  and 
has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  USDA  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 


EnTironmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergov^emmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  preempt 
State  laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  Before  any  judicial  action  may  be 
brought  concerning  the  provisions  of 
this  rule,  the  administrative  remedies 
must  be  exhausted. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  provisions  of  Title  n  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
are  not  applicable  to  this  rule  because 
USDA  is  not  required  by  5  U.S.C.  553 
or  any  oth^r  provision  of  law  to  publish 
a  notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 
Further,  in  any  case,  these  provisions  do 
not  impose  any  mandates  on  state,  local 
or  tribal  governments,  or  the  private 
sector. 

Small  Business  Regidatory  Enforcement 
Fairness  Act  of  1996 

As  discussed  in  the  earlier  section  on 
Notice  and  Comment,  section  824  of 
Public  Law  106-78  required  that  the 
regulations  necessary  to  implement  the 
emergency  livestock  assistance 
provisions  be  issued  as  soon  as 
practicable  and  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretary  of  Agriculture  effective 
July  24.  1971  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking. 
Section  824  also  required  that  the 
Secretary  use  the  provisions  of  section 
808  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  (5 
use.  808),  which  provides  that  a  rule 
may  take  effect  at  such  time  as  the 
agency  may  determine  if  the  agency 
finds  for  good  cause  that  public  notice 
is  impracticable,  unnecessary,  or 
contrary  to  the  public  purpose,  and  thus 
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does  not  have  to  meet  SBREFA's  normal 
requirement  for  a  60-day  delay  for 
Congressional  review  of  a  major  rule 
before  it  can  go  into  effect.  The  2001  Act 
amended  the  LIP-CG  provisions  of 
Public  Law  106-113,  which  authorized 
the  program  under  the  general 
emergency  livestock  assistance 
provisions  of  Public  Law  106-78,  and 
therefore  this  rule  merely  amends 
regulations  previously  published  as  a 
final  rule  for  which  the  Secretary  was 
required  to  use  the  "good  cause" 
provision  provided  in  §  801  of  SBREFA. 
Congress  intended  for  the  "good  cause" 
provision  to  be  used  for  the  statutory 
amendment  to  the  program  and  the 
necessary  regulations  as  well. 
Additionally,  this  rule  is  not  considered 
a  major  rule  under  SBREFA, 
Accordingly,  because  the  rule  affects  the 
incomes  of  agricultural  producers  who 
have  been  hit  hard  by  natural  disasters, 
it  would  be  contraiy  to  the  public 
interest  to  delay  this  rule  and  they  are 
issued  as  final  and  are  effective 
immediately. 

Paperwork  Reduction  Act 

Section  824  of  Public  Law  106-78 
required  that  the  regulations  necessary 
to  implement  livestock  assistance  be 
promulgated  without  regard  to  44  U.S.C. 
chapter  35  (the  Paperwork  Reduction 
Act  (PRA)).  This  means  that  the  normal 
60-day  public  comment  period  and 
OMB  approval  of  the  information 
collections  required  by  this  rule  are  not 
required  before  the  regulations  may  be 
made  effective.  The  2001  Act  amended 
the  LIP-CG  provisions  of  Public  Law 
106-113,  which  authorized  the  program 
under  the  general  emergency  livestock 
assistance  provisions  of  Public  Law 
106-78,  and  therefore  this  rule  merely 
amends  regulations  previously 
published  as  a  final  rule  that  were 
exempt  from  the  PRA.  Congress 
intended  for  these  regulations  to  be 
exempt  as  well.  However,  the  60-day 
public  comment  period  and  OMB 
approval  under  the  provisions  of  the 
PRA  are  still  required  after  the  rule  is 
published. 

Background 

Section  805  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2000  (Pub.  L,  106- 
78)  gave  the  Secretary  the  authority  to 
spend  $325  million  of  CCC  funds  to 
compensate  livestock  producers  for 
losses  incurred  during  1999. 
Subsequently,  the  Omnibus 
Consolidated  Appropriations  Act,  2000 
(Pub.  L.  106-113)  gave  the  Secretary  the 
authority  to  spend  an  additional  $10 
million  of  CCC  funds  to  compensate 


"persons  who  raise  livestock  owned  by 
other  persons  for  income  losses 
sustained  with  respect  to  livestock 
during  1999.  *   *  .*"  CCC  thus 
published  a  final  rule  implementing  the 
LIP-CG  on  June  8.  2000  at  65  FR  36550. 
Subsequently,  because  the  entire  $10 
million  authorized  by  Public  Law  106- 
113  was  not  spent,  and  because  there 
were  additional  losses  that  occurred  in 
January  of  2000,  the  2001  Act  amended 
Public  Law  106-113  by  striking  "during 
1999"  and  inserting  "from  January  1. 

1999,  to  February  7.  2000.  "  This  final 
rule  announces  and  carries  out  that 
statutory  amendment. 

For  losses  that  occurred  during  1999 
the  prior  rule  required  producers  to 
apply  for  benefits  before  May  1.  2000, 
and  this  amended  rule  does  not  affect 
the  deadline  that  existed  for  losses  that 
occurred  during  1999.  However,  this 
rule  announces  a  new  sign-up  period  for 
the  producers  who  suffered  losses  that 
occurred  during  the  period  of  January  1 . 

2000,  through  February  7,  2000. 
Producers  so  affected  will  have  to  apply 
at  their  local  USDA  Ser\'ice  Center  prior 
to  January  26,  2001.  All  other  program 
requirements  remain  unchanged. 
Accordingly,  this  rule  aimounces  the 
new  loss  period  and  the  application 
period  for  those  producers.  This  final 
rule  also  corrects  the  statutory  authority 
for  Part  1439. 

List  of  Subjects  in  7  CFR  Part  1439 

Animal  feeds,  Disaster  assistance. 
Livestock,  Pasture,  Reporting  and  record 
keeping  requirements. 

For  the  reasons  set  out  iji  the 
preamble,  7  CFR  part  1439  is  amended 
as  set  forth  below. 

PART  1439— EMERGENCY  LIVESTOCK 
ASSISTANCE 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  7  U.S.C.  1427a;  15  L'.S.C.  714  et 
seq.;  Sec;  110.3  Pub.  L.  105-277.  112  Stat. 
2681-12^4;  Pub.  L.  106- .31.  113  Stat.  57: 
Pub.  L.  106-78.  113  Slat.  1135:  Pub.  L.  106- 
113,  113  Stat.  1501;  Sei:.  257  Pub.  L.  106- 
224,  114.  Stat.  358;  Sees.  802,  806.  i;  813  Pub. 
L.  106-387.  114  Stat.  1549. 

Subpart  E — Livestock  Indemnity 
Program  for  Contract  Growers 

2.  Revise  §  1439.401  to  read  as 
follows: 

§1439.401     Applicability. 

This  subpart  sets  forth  the  terms  and 
conditions  of  the  Livestock  Indemnity 
Program  for  Contract  Growers.  Under 
Title  I  of  the  Omnibus  Consolidated 
Appropriations  Act.  2000  (Pub.  L.  106- 
113:  113  Stat.  1501),  the  Secretary  is 


specifically  authorized  to  use  SlO 
million  to  provide  assistance  to  persons 
who  raise  livestock  owned  by  other 
persons  for  income  losses  sustained 
with  respect  to  livestock  during  1999  if 
the  Secretary  finds  that  such  losses  are 
the  result  of  natural  disasters.  Section 
802  of  the  Agriculture.  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2001  (Pub.  L.  106- 
387:  114  Stat.  1549)  amended  the 
Omnibus  Consolidated  Appropriations 
Act,  2000,  to  cover  losses  that  occurred 
during  the  period  January  1 ,  2000 
through  Februar\'  7,  2000.  Accordingly, 
this  subpart  provides  for  benefits  to  be 
paid  to  eligible  producers  who 
sustained  a  loss  of  income  directly 
attributed  to  a  reduction  in  the 
production  of  livestock  and  livestock 
products  from  livestock  that  were 
entirely  owned  by  others,  due  to  or  as 
a  result  of  natural  disasters  that 
occurred  from  Januar>  1  through 
February  7.  2000  in  areas  for  which  a 
Presidential  or  Secretarial  Declaration 
was  approved.  Producers  in  contiguous 
counties  that  were  not  designated  as  a 
disaster  area  in  their  own  right  are  not 
eligible  for  benefits  under  this  part. 
Benefits  will  be  provided  with  respect 
to  eligible  livestock  where  the  death 
occurred  in  the  disaster  area  during 
January  1  through  Februan,'  7.  2000 
where  the  death  was  reasonably  related 
to  the  disaster  that  prompted  the 
disaster  declaration  as  determined  by 
the  Deputy  Administrator  for  Farm 
Programs,  or  designee.  The  livestock 
had  to  be  in  possession  of  the  applicant 
during  the  time  in  which  the  disaster 
occurred. 

3.  Revise  §  1439.404  to  read  as 
follows: 

§1439.404    Application  period. 

(a)  For  losses  that  occurred  during 
1999.  a  request  for  benefits  under  this 
subpart  must  be  submitted  to  CCC  at  the 
county  FSA  office  serving  the  county 
where  the  loss  occurred.  All  requests  for 
benefits  and  supporting  documentation 
must  be  filed  in  the  county  FSA  office 
by  May  1 .  2000.  or  such  other  date  as 
established  by  CCC. 

(b)  For  losses  that  occurred  during  the 
period  January  1.  2000  through  February 
7,  2000,  a  request  for  benefits  under  this 
subpart  must  be  submitted  to  CCC  at  the 
county  FSA  office  serving  the  county 
where  the  loss  occurred.  All  requests  for 
benefits  and  supporting  documentation 
must  be  filed  in  the  county  FSA  office 
by  Januarx  26,  2001,  or  such  other  date 
as  established  by  CCC. 

(c)  Data  furnished  by  the  applicant!, 
will  be  used  to  determine  eligibility  for 
program  benefits.  Furnishing  the  data  is 
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voluntan:  however,  without  such  data, 
program  benefits  will  not  be  approved 
or  provided. 

Dated:  Dw.ember  21.  2000. 
Keith  Kelly. 

Executive  Vice  President,  Commodity  Credit 
Corporation 

(FR  Doc.  00-33382  Filed  12-27-00;  11:05 
am! 

BILUNG  C0D6  341(M)S-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Heattti  Inspection 
Service 

9  CFR  Part  94 

[Dochet  No.  00-079-1] 

Certification  of  Beef  From  Argentina 

AGENCY:  .Animal  and  Plant  Health 

Inspection  Ser\ice. 

ACTION:  Interim  rule  and  request  for 

comments. 

summary:  We  are  amending  the 
regulations  governing  the  importation  of 
fresh  (chilled  or  frozen)  beef  from 
Argentina  by  adding  a  requirement  that 
Argentina  certify-  that  the  beef  does  not 
come  from  animals  that  have  ever  been 
in  specified  areas  along  Argentina's 
borders  with  Paraguay.  Brazil,  Bolivia, 
and  Uruguay.  We  are  taking  this  action 
as  an  emergency  measure  to  protect  the 
livestock  of  the  United  States  from  foot- 
and-mouth  disease 

DATES:  This  interim  rule  was  effective 
luly  15,  2000.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  February  27.  2001 
ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  00-07^^1. 
Regulatorv  .\nalvsis  and  Development. 
PPD.  APHIS.  Suite  3C03.  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  00-079-1.  You  may  read 
any  comments  that  we  receive  on  this 
docket  in  our  reading  room.  The  reading 
room  is  located  in  room  1141  of  the 
USDA  South  Building.  14th  Street  and 
Independence  Avenue  SW  . 
Washington.  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m..  Mondav 
through  Friday,  except  holidavs.  To  be 
sure  someone  is  there  to  help  vou, 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 


commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Masoud  Malik.  Senior  Staff 
Veterinarian,  Technical  Trade  Services. 
National  Center  for  Import  and  Export. 
VS.  APHIS,  4700  River  Road  Unit  38, 
Riverdale,  MD  20737-1231;  (301)  734- 
83H4 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  certain 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases, 
including  rinderpest,  foot-and-mouth 
disease  (FMD),  African  swine  fever,  hog 
cholera,  and  swine  vesicular  disease. 
These  are  dangerous  and  destructive 
diseases  of  ruminants  and  swine. 
Section  94.1  of  the  regulations  lists 
regions  of  the  world  that  are  declared 
free  of  rinderpest  or  free  of  both 
rinderpest  and  F\tD.  Rinderpest  or  FMD 
exists  in  all  regions  of  the  world  not 
listed.  .Argentina  is  not  listed  in  §94.1; 
however,  §94  1(a)(1)  references  §94.21. 
which  provides  for  the  importation  of 
fresh  (chilled  or  frozen)  beef  from 
Argentina  under  certain  conditions. 
Section  94  4  proviiies  for  the 
importation  of  cured  or  cooked  meat 
from  regions  where  rinderpest  or  FMD 
exists,  except  for  cured  or  cooked  beef 
from  .^rgenliiid  that  meets  the 
requirements  for  the  importation  of 
fresh  (chilled  or  frozen)  beef  as  provided 
in  §94.21. 

Prior  to  the  effective  date  of  this 
interim  rule,  §  94.21  allowed  the 
importation  of  fresh  (chilled  or  frozen) 
beef  from  Argentina  if,  among  other 
things,  FMD  had  not  been  diagnosed  in 
Argentina  within  the  previous  12 
months.  In  addition,  beef  from 
.Argentina  that  was  cured  or  cooked 
other  than  in  accordance  with  the 
pr(n  isions  of  §94.4  was  allowed 
unportation  into  the  United  States  if  the 
beef  met  the  import  conditions  for  fresh 
(chilled  or  frozen)  beef  as  provided  in 
§  94.21    However,  on  or  about  |uly  22, 
2000,  cidttle  from  a  neighboring  countrv 
were  illegally  imported  into  Argentina, 
and  on  August  16,  2000,  Argentina 
c:onfirmed  that  one  of  the  imported 
animals  was  infected  with  FNID. 

Before  .\ugust  2000,  the  last  reported 
case  of  FMID  in  Argentina  was  in  April 
1994  .Argentina  stopped  vaccinating 
cattle  for  FMD  in  April  1999 

In  response  to  the  confirmation  of  the 
FMD  diagnosis  in  August  2000, 


Argentina  issued  a  voluntary  ban  on 
beef  exports  and  initiated  oUier 
measures  to  control  the  spread  of  the 
disease.  Additionally,  the  United  States 
Department  of  Agriculture  issued  a 
temporary  hold  on  the  importation  of  all 
beef  from  Argentina  that  had  been 
authorized  to  be  imported  under 
§  94.21.  During  late  September  and  early 
October  20pO.  a  tripartite  delegation 
consisting  of  representatives  from  the 
United  States,  Canada,  and  Mexico 
visited  Argentina  to  assess  the  FMD 
situation.  After  extensive  inspection  and 
evaluation,  the  tripartite  delegation 
concluded  that  Servicio  Nacional  de 
Sanidad  y  Calidad  Agroalimentaria 
(SENASA)  had  acted  promptly  and 
effectively  to  eliminate  the  FMD 
infection.  A  copy  of  the  site  visit  report 
is  available  for  review  in  our  reading 
room  (see  ADDRESSES  for  location  and 
hours  of  operation)  and  at  http;// 
www.aphis.usda.gov/vs/reg- 
request.html. 

Further,  Veterinary  Services  staff 
members  of  the  Animal  and  Plant 
Hecdth  Inspection  Service  (APHIS) 
produced  a  risk  analysis  document  to 
explore  the  potential  FMD  risks 
associated  with  importing  beef  from 
..Argentina  under  the  limitations  set  in 
§  94.21.  This  report  concluded  that  the 
August  2000  outbreak  of  FMD.  which 
resulted  from  the  illegal  movement  of 
animals  into  Argentina  from  a  bordering 
country,  had  been  quickly  detected  and 
contained.  This  report  also  noted  that 
there  is  no  evidence  that  Argentina  is 
not  in  compliance  with  any  of  the 
requirements  listed  at  §  94.21  and  that 
Argentina  is  developing  additional 
safeguards  against  the  risks  associated 
with  the  illegal  movement  of  animals 
into  Argentina  from  bordering  countries. 
A  copy  of  the  risk  analysis  is  available 
for  review  in  our  reading  room  (see 
ADDRESSES  for  location  and  hours  of 
operation)  and  at  http:// 
www.aphis.usda.gov/vs/reg- 
request.htmi. 

In  consideration  of  SENASA's  prompt 
action  and  the  conclusions  of  the  risk 
analysis,  we  plan  to  allow  beef  imports 
to  resume  from  Argentina  under  §94.21. 
with  the  following  additional  provisions 
contained  in  this  interim  rule.  This 
interim  rule  requires  an  authorized 
veterinary'  official  of  the  Government  of 
Argentina  to  certify  that  the  beef  being 
exported  to  the  United  States  is  not  from 
an  animal  that  has  ever  been  in 
specified  areas  along  Argentina's 
borders  with  Paraguay,  Brazil,  Bolivia, 
and  Uruguay.  These  areas  are  described 
in  a  new  paragraph  (n)  of  §  94.21 ,  and 
maps  showing  the  border  areas  may  be 
viewed  at  http://www.aphis.usda.gov/ 
vs/reg-request.html.  We  believe  this 
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additional  measure  vsdll  ensure  that  beef 
imported  from  Argentina  under  §  94.21 
continues  to  present  a  negligible  risk  of 
being  contaminated  with  the  FMD  virus. 

This  interim  rule  also  revises  current 
§  94,21(1)  to  clarify  that  an  authorized 
veterinary  official  must  certify  on  the 
meat  inspection  certificate 
accompanying  the  meat  that  all 
provisions  of  §  94.21  have  been  met. 
Currently,  §94.21(1)  specifies  only  "an 
authorized  official."  However,  we 
believe  it  is  necessary  for  a  veterinarian 
to  certify  the  provisions  of  §  94.21  have 
been  met. 

Although  we  are  adding  a 
requirement  that  an  authorized 
veterinary  official  of  the  Government  of 
Argentina  certify  that  fresh  (chilled  or 
frozen)  beef  exported  to  the  United 
States  is  not  from  areas  designated  in 
§  94.21  (n).  we  recognize  that  SENASA 
responded  immediately  to  the  detection 
of  liie  disease  by  imposing  restrictions 
on  the  movement  of  animals  from  the 
affected  areas  and  by  initiating  other 
measures  to  eradicate  the  disease.  At  the 
time  of  publication  of  this  interim  rule, 
it  appears  that  the  outbreak  is  well 
controlled.  Because  of  SENASA's  efforts 
to  ensure  that  FMD  does  not  spread 
beyond  the  previously  affected  areas,  we 
intend  to  reassess  the  situation  in 
accordance  with  the  standards  of  the 
Office  International  des  Epizootics 
(OIE).  As  part  of  that  reassessment 
process,  we  will  consider  all  comments 
received  on  this  interim  rule.  This 
futiu-e  reassessment  will  determine 
whether  it  is  necessary  to  revise  the 
areas  designated  in  §  94.21(n),  and, 
additionally,  whether  it  is  necessary  to 
continue  requiring  an  authorized 
veterinary  official  of  the  Government  of 
Argentina  to  certify  that  fresh  (chilled  or 
frozen)  beef  exported  to  the  United 
States  is  not  from  areas  designated  in 
§  94.21  (n).  or  whether  we  can  remove 
this  additional  certification 
requirement. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the 
introduction  of  FMD  into  the  United 
States.  Under  these  circvunstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  We 
are  making  this  action  effective 
retroactively  to  July  15,  2000,  because 
we  believe  that  an  effective  date  that  is 
1  week  prior  to  the  reported  illegal 
importation  of  cattle  will  ensure  that 
fresh  (chilled  or  frozen)  beef  imported 


into  the  United  States  from  Argentina  is 
not  from  animals  that  were  exposed  to 
FMD.  The  effective  date  is  necessary  to 
prevent  the  introduction  of  FMD  into 
the  United  States. 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register, 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  This  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866,  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866, 

We  are  amending  the  regulations 
governing  the  importation  of  fresh 
(chilled  or  frozen)  beef  from  Argentina 
by  adding  a  requirement  that  Argentina 
certify  that  the  beef  does  not  come  from 
animals  that  have  ever  been  in  specified 
areas  along  Argentina's  borders  with 
Paraguay,  Brazil,  and  Bolivia.  We  are 
taking  this  action  as  an  emergency 
measure  to  protect  the  livestock  of  the 
United  States  from  foot-and-mouth 
disease. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable.  We  are 
currendy  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  regulatory  flexibility  analysis. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule;  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has 
retroactive  effect  to  July  15.  2000;  and 
(3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 


and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94-RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows; 

Authority:  Title  IV.  Pub.  L.  106-224.  114 
Stat.  438.  7  U.S.C.  7701-7772;  7  U.S.C.  450; 
19  U.S.C.  1306;  21  U.S.C.  111.  114a,  134a. 
134b.  134(:,  134f,  136.  and  136a;  31  L^S.C. 
9701;  42  U.S.C.  4331  and  4332:  7  CFR  2.22. 
2.80.  and  371.4. 

2.  Section  94.21  is  amended  by 
revising  paragraphs  (a)  and  (1)  and  by 
adding  a  new  paragraph  (n)  to  read  as 
follows: 

§  94.21     Restrictions  on  the  importation  of 
beef  from  Argentina. 

***** 

(a)  The  meat  is  beef  from  bovines  that 
have  been  born,  raised,  and  slaughtered 
in  Argentina,  but  is  not  from  any  animal 
that  has  ever  been  in  an  area  of 
Argentina  listed  in  paragraph  (n)  of  this 
section. 
*        *         *        *        * 

(1)  An  authorized  veterinary  official  of 
the  Government  of  Argentina  certifies 
on  the  foreign  meat  inspection 
certificate  that  all  of  the  conditions  in 
this  section  have  been  met. 
***** 

(n)  Beef  may  not  be  imported  under 
this  section  if  it  comes  from  an  animal 
that  has  ever  been  in  any  of  the 
following  areas: 

(1)  Province  of  Corrientes  (i)  That 
northern  portion  of  the  Province 
bounded  by  a  line  drawn  as  follows: 
Beginning  at  the  intersection  of  National 
Route  12  and  the  Corrientes/Misiones 
Provincial  line;  then  west  along 
National  Route  12  to  Provincial  Route  9: 
then  northwest  along  Provincial  Route  9 
to  the  town  of  Paso  de  La  Patria;  then 
north  to  the  Parana  River  and  the 
international  border  with  the  Republic 
of  Paraguay,  then  east  along  the 
international  border  with  the  Republic 
of  Paraguay,  including  the  Parana  River, 
to  the  Itaembe  stream;  then  south  along 
the  Itaembe  stream  and  the  Corrientes/ 
Misiones  Provincial  line  to  National 
Route  12;  and 

(ii)  That  eastern  portion  of  the 
Province  bounded  by  a  line  drawn  as 
follows;  Beginning  at  the  intersection  of 
Provincial  Route  94  and  the  Chirimai 
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stream;  then  southwest  along  Provincial 
Route  94  to  National  Route  14  at  the 
town  of  Santo  Tome;  then  southwest 
along  National  Route  14  to  Provincial 
Route  47;  then  southwest  along 
Provincial  Route  47  to  Provincial  Route 
129;  then  southwest  along  Provincial 
Route  129  to  Provincial  Route  33;  then 
south  along  Provincial  Route  33  to 
National  Route  14;  then  south  along 
National  Route  14  to  the  town  of 
Mocoreta;  then  southeast  along  the 
Riacho  Mocoreta  to  the  international 
border  with  the  Republic  of  Brazil  at  the 
Uruguay  River;  then  northeast  along  the 
international  border  with  the  Republic 
of  Brazil  and  the  Uruguay  River  to  the 
Chirimai  stream;  then  northwest  along 
the  Chirimai  stream  to  Provincial  Route 
94. 

(2)  Province  of  Misiones  That  portion 
of  the  Province  bounded  by  a  line 
drawn  as  follows:  Beginning  at  the 
intersection  of  National  Route  12  and 
the  Itaembe  Mini  stream;  then  northeast 
along  National  Route  12  to  Provincial 
Route  101;  then  east  along  Provincial 
Route  101  to  National  Route  14;  then 
south  along  National  Route  14  to  the 
Mandubi  stream;  then  southwest  along 
the  Mandubi  stream  to  the  Toro  stream, 
then  southwest  along  the  Toro  stream  to 
Provincial  Route  22;  then  southwest 
along  Provincial  Route  22  to  the  Liso 
stream;  then  southwest  along  the  Liso 
stream  to  the  Yaboti  Mini  stream;  then 
south  along  the  Yaboti  Mini  stream  to 
Provincial  Coastal  Route  2;  then  south 
along  Provincial  Coastal  Route  2  to  the 
Chimirai  stream;  then  southeast  along 
the  Chimirai  stream  to  the  international 
border  with  the  Republic  of  Brazil  and 
the  Uruguay  River;  then  northeast  and 
north  along  the  international  border 
with  the  Republic  of  Brazil,  including 
the  Uruguay,  the  Pepiri  Guazii,  San 
Antonio,  and  Iguazu  Rivers,  to  the 
international  border  with  the  Republic 
of  Paraguay  and  the  Paraguay  River; 
then  south  and  southwest  along  the 
international  border  with  the  Republic 
of  Paraguay  and  the  Paraguay  River  to 
the  Itaembe  Mini  stream  and  Corrientes/ 
Misiones  Provincial  line;  then  south 
along  the  Itaembe  Mini  stream  and 
Corrientes/Misiones  Provincial  line  to 
National  Route  12. 

(3}  Province  ofChaco.  That  portion  of 
the  Department  of  Bermejo  bounded  by 
a  line  drawn  as  follows:  Southern  limit: 
Riacho  Guaycuru  from  the  outlet  of 
Riacho  Ancho  to  Provincial  Route  No.  1. 
Western  limit:  Route  No.  1  from  its 
intersection  with  Riacho  Guaycuru  to  its 
intersection  with  Provincial  Route  No 
3.  Eastern  limit:  Paraguay  River  from 
Puerto  Bermejo  to  the  outlet  of  Riacho 
GuayciuTJ  and  Riacho  Ancho,  including 
Cerrito  Island.  Northern  limit: 


Provincial  Route  No.  3  from  its 
intersection  with  Provincial  Route  No.  1 
to  the  Paraguay  River  (Pueblo  Viejo  de 
Puerto  Bermejo). 

(4)  Province  of  Formosa.  That  portion 
of  the  Province  bounded  by  a  line 
drawn  as  follows:  Beginning  in  the  area 
where  Provincial  Route  9  meets  the 
Bermejo  River  west  of  Colonia  Cano,  at 
the  point  where  the  local  road  to  Paraje 
San  Antonio  begins;  then  north  along 
the  local  road  to  Paraje  San  Antonio, 
past  Paraje  San  Antonio  to  the 
intersection  of  the  local  road  and  the 
Mbigua-Marove  River;  then  north  along 
the  Mbigua-Marove  River  to  the  town  of 
Pavagua;  then  north  along  the  Ramirez 
River  to  the  Herradura  Lake;  then  north 
along  National  Route  11  to  the  City  of 
Clorinda;  then  northwest  along  the 
Porteho  River  to  its  intersection  with 
Provincial  Route  86;  then  northwest 
along  Provincial  Route  86  to  the  town  of 
El  Solitario;  then  northwest  along  the 
edge  of  the  La  Estrella  wetland  to  the 
Pantalon  Complex  canal  and  the 
Formosa/Salta  Provincial  line;  then 
north  along  the  Formosa/Salta 
Provincial  line  to  the  international 
border  with  the  Republic  of  Paraguay 
and  the  Pilcomayo  River;  then  southeast 
and  south  along  the  international  border 
with  the  Republic  of  Paraguay, 
including  the  Pilcomayo  and  Paraguay 
Rivers,  to  the  Bermejo  River;  then 
northwest  along  the  Bermejo  River  to 
the  point  of  beginning  on  Provincial 
Route  9. 

(5)  Province  of  Salta.  That  portion  of 
the  Province  bounded  by  a  line  drawn 
as  follows:  Beginning  at  the  intersection 
of  the  Formosa/Salta  Provincial  line  and 
Provincial  Route  54;  then  west  along 
Provincial  Route  54  to  National  Route 
34;  then  south  along  National  Route  34 
to  Provincial  Route  50;  then  northwest 
along  Provincial  Route  50  to  the  Iruya 
River;  then  west  and  north  along  the 
Iruya  River  to  Nazareno;  then  north 
along  the  local  road  from  Nazareno  to 
Provincial  Route  7  in  Santa  Victoria 
Oeste;  then  west  along  Provincial  Route 
7;  then  west  along  Provincial  Route  7  to 
the  Salta/jujuy  Provincial  border:  then 
north  along  the  Salta/Jujuy  Provincial 
border  to  the  international  border  with 
the  Republic  of  Bolivia;  then  east  along 
the  international  borders  with  the 
Republic  of  Bolivia  (including  the 
Bermejo.  Grande  de  Tarija,  and  Itaii 
Rivers)  and  the  Republic  of  Paraguay 
(including  the  Pilcomaya  River)  to  the 
Formosa/Salta  Provincial  line;  then 
south  along  the  Formosa/Salta 
Provincial  line  to  Provincial  Route  54. 

(6)  Province  of  jujuy  That  portion  of 
the  Province  bounded  by  a  line  drawn 
as  follows:  Beginning  at  the  intersection 
of  the  Salta/Iujuv  Provincial  border  and 


Provincial  Route  5;  then  west  along 
Provincial  Route  5  to  Santa  Catalina  and 
Provincial  Route  65;  then  south  along 
Provincial  Route  65  to  Timon  Cruz;  then 
west  along  the  San  Juan  de  Mayo  River 
to  the  Granadas  River;  then  southwest 
along  the  Granadas  River  to  Pululos 
Lake;  then  west  along  a  mountain  road 
to  Cajal  Lake;  then  southwest  from  Cajal 
Lake  to  the  Zapaleri  River;  then 
southwest  along  the  Zapaleri  River  to 
the  border  of  the  Province  of  Jujuy  and 
the  Republic  of  Chile;  then  northwest 
along  the  border  of  the  Province  of  Jujuy 
and  the  Republic  of  Chile  to  the 
international  border  with  the  Republic 
of  Bolivia;  then  northeast,  southeast, 
and  east  along  the  international  border 
of  Bolivia  to  the  Salta/Jujuy  Provincial 
border;  then  south  along  the  Salta/Jujuy 
Provincial  border  to  Provincial  Route  5. 

Done  in  Washington.  DC,  this  22nd  day  of 
December  2000. 

Craig  A.  Reed. 

Administrator.  Animal  and  Plant  Health 

Inspection  Senice 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-07-AD;  Amendment 
39-12044;  AD  2000-25-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  Model  A109E  Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  Agusta  S.p.A.  (Agusta)  Model  A109E 
helicopters  that  currently  requires 
inspecting  the  exhaust  ejector  locking 
system,  clamp,  and  dampers  for  each 
engine.  The  existing  AD  also  requires 
verifv'ing  the  torque  of  the  metallic 
clamps  and  installing  safety  wire  on  the 
metallic  clamps;  inspecting  and 
modifving  the  ejector  saddles  and  the 
locking  metallic  clamps;  and  inspecting 
the  metallic  clamps,  locking 
mechanisms,  and  dampers.  This 
amendment  requires  modifying  the 
engine  exhaust  ejectors.  This 
amendment  is  prompted  by  the 
development  of  a  kit  to  modify  the 
engine  exhaust  ejectors  to  provide 
terminating  action  from  the 
requirements  of  the  current  AD.  The 
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actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  the  metallic 
clamp  or  the  engine  exhaust  ejector, 
damage  to  the  main  or  tail  rotor  system 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES;  Effective  February  2,  2001, 

The  incorporation  by  reference  of 
Agusta  Technical  Bulletin  No.  109EP-5, 
dated  December  22,  1999,  as  listed  in 
the  regulations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
February  2,  2001. 

The  incorporation  by  reference  of 
Agusta  Bollettino  Tecnico  No,  109EP-3, 
dated  December  22,  1998,  listed  in  the 
regulations,  was  previously  approved  by 
the  Director  of  the  Federed  Register  as  of 
April  5,  1999  (64  FR  13502,  March  19, 
1999). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Agusta.  21017  Cascina  Costa  di 
Samarate  (VA)  Italy.  Via  Giovanni 
Agusta  520,  telephone  39  (0331)  229111, 
fax  39  (0331)  229605-222595.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Madej.  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff.  Fort  Worth,  Texas 
76193-0110,  telephone  (817) 222-5125, 
fax  (817)  222-5961, 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  99-03-10, 
Amendment  39-11080  (64  FR  13502), 
which  is  applicable  to  Agusta  Model 
A109E  helicopters,  was  published  in  the 
Federal  Register  on  September  22,  2000 
(65  FR  57298).  That  action  proposed  to 
require  modifying  the  engine  exhaust 
ejectors.  P/N  109-0601-51,  by  installing 
a  kit.  P/N  109-0822-94. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  13  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  12 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
The  manufacturer  has  stated  that  12 
work  hours  labor  costs  at  $40  per  hour 


and  the  kit  will  be  provided  under 
warranty  if  requested  prior  to  December 
31,  2000.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $3,120, 
assuming  that  all  operators  take  full 
advantage  of  the  warranty  coverage 
stated  by  the  manufacturer. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  CJovemment  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulaton*'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Februan,'  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES, 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety, 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4011.3.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11080  (64  FR 
13502,  March  19,  1999).  and  by  adding 
a  new  airworthiness  directive  (AD), 
Amendment  39-12044,  to  read  as 
follows: 

2000-25-09     Agusta  S.p.A,:  .Ainendmenl  39- 
12044.  Docket  No.  2000-S\V-07-.\D. 
Supersedes  AD  99-03-10.  .Xmendmenl 
39-11080,  Docket  No.  99-S\V-10-.\D. 
Applicability:  Model  A109E  helicopters. 

up  to  and  including  serial  numbers  1 1057. 


excluding  serial  numbers  11001.  11005. 
11047,  11049.  11055  and  1105B.  with  engine 
exhaust  ejectors,  part  number  109-0601-51. 
installed,  certificated  in  anv  categorv. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  [)erformanc:e 
of  the  requirements  of  this  .^D  is  afte(  ted.  the 
owner/operator  must  request  approval  fur  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  c(mdition  addressed  bv  this 
AD:  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously  To  prevent  loss  of 
the  metallic  (lamp  or  the  engine  exhaust 
ejector,  damage  to  the  main  or  tail  rotor 
system,  and  subsequent  loss  of  control  of  the 
helicopter,  act  omplish  the  following: 

la)  Prior  to  further  flight,  in  accordance 
with  Hart  I  ol  the  C^ompiiance  Instructions  in 
.•\gusta  Bollettino  Tecnico  No.  109EP-3, 
dated  December  22.  1998  (Technic  al 
Bulletin).  inspec:t  the  exhaust  elector  to 
ejec:tor  saddle  lucking  system,  the  dampers  al 
the  bottom  of  the  ejec  tor  saddle,  and  the 
torque  of  the  irietallic  clamp,  and  install 
safety  wire  on  the  metallic  c  lamp  If  an\ 
damage  is  found  as  a  result  of  the  inspec  tion, 
accomplish  Part  II  of  the  Compliance 
Instructions  in  the  Technical  Bulletin  prior  to 
further  flight. 

(b)  Within  the  next  10  hours  time-in- 
service  (TIS).  inspect  the  dampers  and 
metallic  clamps,  and  reposition  and  modify 
the  ejector  saddle  and  the  locking  metallic 
clamp  in  ace  ordance  with  Pari  II  of  the 
Complianc:e  Instructions  in  the  Technical 
Bulletin. 

(c)  Thereafter,  at  intervals  not  to  exceed  25 
hours  TIS.  inspect  the  metallic  c  lamp, 
locking  mechanism,  and  dampers  in 
accordance  with  Part  III  of  the  Compliance 
Instructions  in  the  Tec;hni(  al  Bulletin. 

(d)  Before  further  flight  after  December  31. 
2000.  modify  the  engine  exhaust  ejectors, 
part  number  (P/\)  109-0601-51.  by 
in.slalling  a  kit.  P'N  109-0822-94.  in 
acc:ordance  with  the  Compliance  Instructions 
in  Agusta  Technical  Bulletin  No.  109EP-5. 
dated  December  22.  1999. 

(e)  Installing  a  kit.  P/N  109-0822-94.  is 
terminating  ac:tion  for  the  requirements  of 
this  AD 

(f)  .^n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
pro\ides  an  acceptable  level  of  satet\  ma\  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate.  F.A.^. 
Operators  shall  submit  their  requests  through 
a  FA.^  Principal  Maintenance  Inspector,  who 
may  concur  or  c:omment  and  then  send  it  to 
the  Manager.  Regulations  Group, 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .^D,  if  any.  may  be 
obtained  from  the  Regulations  Group. 


I7,><]__,~1     D_,^..^.._  /\7„1       CC       XT, 


oc^     /1?«J»,.        T^««, 


on      nnnn  /D.-l^.. 


1    n l_i; 


ooonn 


82898  Federal  Register/ Vol.  65.  No.  251 /Friday.  December  29,  2000 /Rules  and  Regulations 


Federal  Register /Vol.  65,  No.  251 /Friday,  December  29,  2000 /Rules  and  Regulations  82899 


(g)  Special  flight  pennits  may  be  issued  in 
acf ordanre  with  i^§21  197  and'21.19M  of  the 
Federal  .Aviation  Regulations  (14  CFR  2iur 
and  21  199)  to  operate  the  helicopter  lo  .i 
location  where  the  requirements  of  this  .\U 
can  be  accomplished 

(h)  The  inspections  shall  be  done  in 
accordance  with  Parts  I.  II.  and  III  of  the 
Compliance  instructions  in  .Agusta  Bollettino 
Tecnico  No.  lOgEF-3.  dated  December  22. 
1998.  The  incorporation  bv  reference  of  that 
document  was  approved  previously  by  the 
Director  of  the  Federal  Register,  in 
accordance  with  5  r.S.C.  ,T52(a|  and  1  CFR 
part  51.  as  of  .April  .5.  1999  (64  FR  13502. 
March  19.  1999).  The  moHifu  ation  shall  be 
done  in  accordance  with  the  Compliance 
Instructions  in  .\gusta  Technical  Bulletin  No 
109EP-3.  dated  December  22.  1999.  The 
incorporation  bv  reference  of  that  document 
was  approved  bv  the  Direclor  of  the  Federal 
Register  in  accordance  with  5  L'.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  .Agusta.  21017  Cascina  Costa  di 
Samarale  \\'.\]  Italy.  Via  Giovanni  Agusta 
520.  telephone  .19  (0331)  229111.  fax  39 
(0331)  229605-222595.  Copies  may  be 
inspected  at  the  FAA.  Office  of  the  Regional 
Coun.sel.  Southwest  Region.  2601  Ndeacham 
Blvd.,  Room  663.  Fort  Worth.  Texas:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  N\V..  suite  700.  Washington. 
DC. 

(i)  This  amendment  becomes  effective  on 
Februarv  2.  2001. 

Nole  3:  The  subject  of  this  AD  is  addressed 
in  Ente  Nazionale  per  I'Aviazione  Civile 
iltalv)  .\D  No  2000-001.  dated  lanuary  4. 
2000.  and  2000-088.  dated  February  10, 
2000. 

Issued  in  Fort  Worth.  Texas,  on  December 
6.  2000 

Mark  R.  Schilling. 

Acting  Manager.  Holorcmft  Directorate. 
Aircruft  Certification  Sen'ice. 
(FR  Doc  00-32551  Filed  12-28-00;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-226-AO:  Amendment 
39-12055;  AD  2000-26-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737.  747,  757.  and  767  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737. 
747,  757,  and  767  series  airplanes,  that 
requires  rework,  of  certain  duct 
assemblies  oT  the  environmental  control 


svstem  (ECS)  or  replacement  of  the  duct 
assemblies  with  new  or  reworked  duct 
assemblies.  This  action  is  necessary  to 
prevent  potential  ignition  of  fiberglass 
insulation  material  installed  on  the 
outside  of  the  ECS  ducts,  which  could 
propagate  a  small  fire  and  lead  to  a 
larger  fire.  This  action  is  intended  to 
adclress  the  identified  unsafe  condition. 
DATES:  Effective  February  2,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  2. 
2(K)1 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  mav  be  examined  at  the 
Federal  Aviation  Administration  (FA^\), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  CashdoUar,  .Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
ItiOl  Lind  Avenue,  SW.,  Renton. 
Washington  98055-^056;  telephone 
(425) 227-2785; fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
.•\viation  Regulations  (14  CFR  part  39)  to 
uiclude  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737,  747,  757,  and  767  series 
airplanes  was  published  in  the  Federal 
Register  on  August  10.  2000  (65  FR 
48947).  That  actit)n  proposed  to  require 
rework  of  certain  duct  assemblies  of  the 
environmental  control  system  (ECS)  or 
replacement  of  the  duct  assemblies  with 
now  or  reworked  duct  assemblies. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
[)rnposed  rule. 

Requests  to  Revise  Compliance  Time 

Several  commenters  request  an 
extension  of  the  proposed  compliance 
time.  Ci«nerally.  the  commenters  claim 
that  the  proposed  five-year  compliance 
time  will  result  in  a  need  to  accomplish 
the  proposed  requirements  on  some 
airplanes  before  the  next  scheduled 
heavy  maintenance  visit,  which  would 


cause  significant  airplane  downa  time, 
and  would  impose  a  substantial  cost 
penalty.  Individual  comments  are 
presented  below. 

One  of  the  commenters  suggests  that 
an  extension  of  the  compliance  time  to 
six  years  for  all  aircraft  types  would  not 
compromise  safety  any  further.  Another 
commenter  requests  that  the  compliance 
time  be  stated  as  follows:  "*   *    *  within 
five  years  after  the  effective  date  of  the 
AD,  or  at  the  next  scheduled  heavy 
maintenance  visit,  whichever  occurs 
later,  not  to  exceed  eight  years  after  the 
effective  date."  This  commenter 
performs  segmented  "C"  checks 
approximately  every  two  years,  and  it 
takes  four  such  checks  to  reach  all  areas 
of  the  airplane.  Therefore,  under  that 
commeuter's  maintenance  program, 
access  to  the  specific  areas  affected  may 
not  occur  for  eight  years. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  its  members, 
states  that  the  compliance  time  should 
be  stated  as  follows:  "*    *    *  within  five 
years  after  the  effective  date  of  this  AD. 
or  at  the  next  scheduled  heavy 
maintenance  visit,  whichever  occurs 
later,  not  to  exceed  six  years  after  the 
effective  date."  The  ATA  contends  that 
this  compliance  time  "would  preclude 
the  press  associated  with  significant, 
unscheduled  maintenance  visits";  in 
practical  terms,  this  would  affect  the 
installation  time  of  less  than  20  percent 
of  the  applicable  airplanes.  The  ATA 
believes  that  its  suggested  compliance 
time  would  achieve  a  level  of  safety 
equivalent  to  that  intended  by  the 
proposed  AD. 

Another  commenter  states  that  it 
participated  in  a  Boeing-hosted  meeting 
on  the  subject  ECS  ducting  flammability 
concerns  and  asked  Boeing  to 
recommend  to  the  FAA  that  the  actions 
be  required  during  a  heavy  maintenance 
visit.  The  commenter  notes  that  Boeing 
did  indeed  make  this  recommendation 
to  the  FAA  in  the  referenced  FAA- 
approved  service  bulletins.  The 
commenter  says  that  six  years  would 
facilitate  making  use  of  the  first  heavy 
maintenance  visit  under  current 
maintenance  programs.  The  commenter 
adds  that  compliance  periods  that 
intend  to  make  use  of  scheduled  down 
time  per  an  approved  maintenance 
program  should  reflect  an  interval 
taking  into  account  such  approved 
maintenance  programs. 

Another  commenter  states  that  a 
moderate  escalation  of  the  compliance 
time  to  6  years  would  avoid  burdening 
the  operators  with  excessive  costs,  and 
would  allow  accomplishment  of  the 
modification  at  a  heavy  maintenance 
visit.  Retaining  the  proposed  5-year 
compliance  time  for  Model  757  series 


airplanes  would  require  that 
approximately  17  percent  of  the  fleet  (15 
airplanes)  undergo  the  modifications  at 
a  light  or  special  maintenance  visit, 
which  would  impose  an  imdue  finemcial 
burden  on  some  operators. 

The  commenter  adds  that  a 
comparison  between  the  compliance 
time  specified  in  this  proposed  rule  to 
that  given  in  two  previously  issued  AD's 
that  address  similar  unsafe  conditions 
cannot  be  used  as  a  basis  for  the  choice 
of  a  compliance  time  for^is  proposed 
rule.  [The  AD's  referenced  by  the 
commenter  are  AD  2000-11-01, 
amendment  39-11749  (65  FR  34322. 
May  26,  2000),  and  AD  2000-11-02, 
amendment  39-11750  (65  FR  34341, 
May  26,  2000).  Those  AD's  require 
replacement  of  metallized  Mylar 
insulation  blankets  with  new  blankets 
made  of  more  flame-resistant  material 
on  certain  McDormell  Douglas 
airplanes.]  Based  on  information  about 
various  heavy  maintenance  intervals 
provided  by  the  commenter,  the 
operators  of  airplanes  affected  by  AD 
2000-11-01  and  AD  2000-11-02  would 
not  be  subjected  to  excessive 
modification  costs  since  all  of  the 
affected  airplanes  could  be  modified 
during  a  heavy  maintenance  visit  within 
the  5-year  compliance  time  specified  in 
those  two  AD's, 

The  FAA  concurs  that  the  compliance 
time  can  be  extended  somewhat.  The 
FAA  has  closely  reviewed  the  rationale 
presented  by  the  commenters.  In 
addition,  the  FAA  has  examined  related 
comments  to  AD  2000-11-01  and  AD 
2000-11-02.  In  those  AD's,  the 
compliance  time  was  extended  from 
four  to  five  years  in  the  final  rules. 

The  FAA  acknowledges  that  a 
compliance  time  of  six  years  will  more 
closely  align  with  heavy  maintenance 
visits.  Paragraph  (a)  of  the  final  rule  has 
been  revised  accordingly.  For  any 
operator  that  performs  segmented  "C" 
checks  every  two  years,  the  revised 
compliance  time  should  allow  enough 
time  to  schedule  the  ducting  rework  or 
replacement  during  one  of  the  next 
three  such  checks.  The  extension  of  the 
compliance  time  also  will  minimize  the 
amount  of  unscheduled  work  and 
associated  down  time.  The  FAA 


considers  that  this  extension  of  the 
compliance  time  will  not  adversely 
affect  safety. 

Request  for  Sampling  Program 

One  commenter  requests  that  a 
sampling  program  be  incorporated  for 
all  fleet  types  affected  to  determine  if 
BAC  5010,  Type  97  adhesive  was  used 
on  specific  airplanes  and  lo  establish 
the  requirements  for  replacing  the  ECS 
ducts.  The  commenter  states  that 
neither  Boeing  nor  the  FAA  has 
provided  concrete  evidence  that  BAC 
5010.  Type  97  adhesive  was  used  in  the 
assembly  of  all  the  ECS  ducts.  The 
commenter  adds  that  the  applicable 
service  bulletins  and  proposed  rule  are 
based  purely  on  conjecture.  The 
commenter  suggests  that  negative 
findings  in  such  a  sampling  program 
would  ofi^er  terminating  action  for  the 
proposed  rule. 

Tne  FAA  does  not  concur.  The  FAA 
finds  that  there  is  a  significant  amount 
of  evidence  pointing  to  widespread  use 
of  unsafe  adhesives  (that  is,  material 
and  adhesive  combinations  that  are 
easily  ignited  and  consequently  able  to 
propagate  a  small  fire)  on  Model  737. 
747.  757.  and  767  series  airplanes. 
Determining  which  ECS  ducts  are 
affected  has  already  been  accomplished 
to  a  great  extent  through  the  efforts  of 
Boeing.  The  scope  of  the  parts  and 
airplanes  affected  by  the  final  rule  has 
been  significantly  reduced  through 
Boeing's  efforts  in  surveying  its  duct 
suppliers.  Only  airplanes  having  parts 
that  were  made  by  suppliers  that  used 
unsafe  adhesives  in  their  manufacturing 
processes  have  been  included  in  the 
applicability  of  this  final  rule.  Although 
it  is  possible  that  some  parts  may  have 
been  manufactiu-ed  using  compliant 
adhesives.  the  FAA  expects  that  almost 
all  were  manufactured  using  the  BAC 
5010.  Type  97  adhesive  because  it  is 
much  easier  to  apply  than  other  types  of 
adhesives.  Therefore,  the  FAA  has 
determined  that  an  option  for  a 
sampling  program  would  not  provide 
sufficient  value  and  has  not  included 
such  an  option  in  this  final  rule. 

However,  an  operator  may  request 
approval  of  an  alternative  method  of 
compliance  in  accordance  with  the 

Cost  Impact 


provisions  of  paragraph  (b)  of  this  final 
rule,  provided  that  evidence  is     • 
submitted  to  show  that  no  unsafe 
adhesive  was  used  in  the  construction 
of  the  ECS  ducting  on  the  airplanes  in 
its  fleet. 

Request  for  Clarification  of  Discussion 
Section 

One  commenter  requests  that  certain 
portions  of  the  Discussion  section  of  the 
proposed  rule  be  rewTitten.  The 
commenter  specifically  asks  that  this 
section  include  the  FAA's  actual  safety 
concerns,  which  are  that  the  material  is 
too  easy  to  ignite  and  is  not  self- 
extinguishing.  The  commenter  also  asks 
that  the  section  include  a  statement 
indicating  that  a  small  electrical  arc 
would  be  sufficient  to  ignite  the 
fiberglass  insulation  material,  if  this  is 
indeed  the  case. 

Although  the  Discussion  section  of 
the  proposed  rule  is  not  restated  in  the 
final  rule,  the  FAA  acknowledges  that 
the  commenter's  statements  are  correct. 
The  purpose  for  issuing  this  AD  is  to 
prevent  ignition  of  insulation  material 
by  a  small  arc,  which  would  then  not 
self-extinguish,  but  would  instead 
propagate  a  fire. 

Conclusion  - 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,162 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
403  airplanes  of  U.S.  registn,'  will  be 
affected  by  this  AD.  The  following  table 
shows  the  estimated  cost  impact  of  the 
required  actions  for  airplanes  affected 
by  this  AD.  The  average  labor  rate  is  S60 
per  work  hour.  The  estimated  total  cost 
for  all  airplanes  affected  by  this  AD  is 
52,552.996.  '      . 


I 


Model 


737 
747 
757 
767 


U.S.- 
Registered 
airplanes 


Estimated 
work  hours 


Estimated 
labor  cost 


Estimated 
parts  cost 


Estimated  fleet 
cost 


113 

32 

SI  .920 

S732 

S299.676 

23 

336 

20,160 

2.800 

528,080 

199 

47 

2.820 

360 

632,820 

68 

238 

14.280 

1.785 

1.092,420 

-L, 
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The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  vet  accomplished  any  of 
the  requirements  of  thib  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  onlv  the  time 
necessar\'  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typicallv  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  bv 
other  administrative  actions. 

The  manufacturer  has  advised  the 
F.\A  that  warranty  remedies  may  be 
available  for  parts  and  labor  costs 
associated  with  accomplishing  the 
actions  that  are  required  by  this  AD. 
Therefore,  the  future  economic  cost 
impact  of  this  rule  on  U.S  operators 
may  be  less  than  the  cost  impact  figures 
indicated  above. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 


the  national  Government  and  the  States, 
or  on  the  distributiim  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certifv  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  (Drder  12866;  (2)  is  not  a 

significant  rule"  under  DOT 
Regulatorx'  Policies  and  Procedures  (44 
FR  11034!  Februar>'  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibilitv  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

.■\ir  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Applicability 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ,  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-26-05     Boeing:  Amendment  39-12055. 
Docket  2000-NM-226-AD. 
Af)plirability:  Model  737-300.  737-400. 
737-500.  747.  757-200.  757-300.  767-200. 
767-300,  and  767-300F  sries  airplanes, 
(.ertifuated  in  any  category',  having  the  line 
numbers  listed  in  the  following  table; 


Model 


Affected  line  numbers  (L'N) 


Except  L'N 


737-300.  -400.  -500, 


747 

757-200. -300 


767-200   -300.  -300F 


2591    2601.  2720,  2723.  2730,  2733,  2734,  2736  ttirough  2850  inclusive, 
2852  through  3126  inclusive 

1011  through  1233  inclusive  

580  through  895  inclusive  


521  through  767  inclusive, 


N/A 

1012,  1174.  1216 

581 .  583  through  586  inclu- 
sive. 589,  595,  609,  613, 
615.  622.  624,  626,  669. 
674 

522.  525.  718.  758  770 


Note  1:  This  .^D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  re<}uirements  of  this  W  For 
airplanes  that  hdve  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner'operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
rhe  request  shorfTd  mclude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .-XD;  and.  if  the  unsafe  i  ondition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  pireviously. 

To  prevent  potential  ignition  of  fiberglass 
insulation  in  the  environmental  control 
system  (ECS)  ducts,  which  could  propagate  a 
small  fire  and  lead  to  a  larger  fire, 
accomplish  the  following: 


Rework  or  Replacement 

(a)  Within  6  years  after  the  effective  dale 
of  this  \Vi,  rework  ECS  duct  assemblies  or 
replace  existing  dui  t  assemblies  with  new  or 
reworked  duct  assemblies,  in  accordance 
with  Boeing  Alert  Service  Bulletins  737- 
21.M129.  747-21.^2416,  757-21.^0084.  757- 
21A0085.  or  767-21. -KOI 58;  all  including 
.Appendices  .\  and  B:  all  dated  June  29.  2000; 
as  applicable. 

.'Mternative  Methods  of  Compliance 

(b)  \n  alteriidliVH  method  ot  i:omplian(  e  or 
adjustment  of  the  compliance  lime  that 
provides  an  ai  ceplable  level  of  safetv  mav  be 
used  if  approved  bv  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  F,\A 
Operators  shall  submit  their  requests  through 
an  appropriate  )•  .\.\  PruK.ipal  Maintenanie 
Inspector,  who  mav  add  comments  and  then 
send  it  to  the  .Manager.  Seattle  .ACO. 

Note  2:  Information  (  oncerning  the 
existeni:e  of  approved  alternative  methods  of 
compiiani  e  with  this  /VD.  if  any.  may  be 
obtained  fnuii  the  Seatlfe  ACO. 


Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  .Aviation  Regulations  (14  CFR  21.197 
and  21  199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  .Mert  Servic:e  Bulletin  737- 
21.A1 129.  including  .Appendices  A  and  B; 
dated  lune  29.  2000;  Boeing  Alert  Senice 
Bulletin  747-21A2416.  including 
.Appendices  ,A  and  B:  dated  June  29.  2000; 
Boeing  Alert  Service  Bulletin  757-21A0084, 
including  Appendices  A  and  B;  dated  lune 
29,  2000;  Boeing  .Alert  Service  Bulletin  757- 
21.A0085,  including  .Appendices  ,A  and  B; 
liated  lune  29.  2000;  or  Boeing  Alert  Service 
Bulletin  767-21A0158;  including 
.Appendu.es  A  and  B:  dated  |une  29.  2000. 
This  iniorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  ac:c,ordance  with  5  U.S.C.  532(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  .Airplane  Group. 


P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
.Avenue,  SVV,.  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
February  2.  2001. 

Issued  in  Renton.  Washington,  on 
Dec:ember  20.  2000. 

John  ).  Hickey, 

Manager,  Transport  Airplane  Directorate. 

Aircraft  Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-217-AO;  Amendment 
39-12054;  AD  2000-26-04] 

BIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747, 757, 767  and  777  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747, 
757.  767  and  777  series  airplanes,  that 
requires  modification  of  certain  drip 
shields  located  on  the  flight  deck,  and 
follow-on  actions.  This  action  is 
necessary  to  prevent  potential  ignition 
of  the  moisture  barrier  cover  of  the  drip 
shield,  which  could  propagate  a  small 
fire  that  results  from  an  otherwise 
harmless  electrical  arc,  leading  to  a 
larger  fire.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Effective  February  2,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February'  2. 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airolane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  CashdoUar,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S,  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056:  telephone 
(425)  227-2785;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747,  757,  767  and  777  series 
airplanes  was  published  in  the  Federal 
Register  on  August  10,  2000  (65  FR 
48950).  That  action  proposed  to  require 
modification  of  certain  drip  shields 
located  on  the  flight  deck,  and  follow- 
on  actions. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Requests  to  Revise  Compliance  Time 

Several  commenters  request  an 
extension  of  the  proposed  compliance 
time.  Generally,  the  commenters  claim 
that  the  proposed  five-year  compliance 
time  will  result  in  a  need  to  accomplish 
the  proposed  requirements  on  some 
airplanes  before  the  next  scheduled 
heavy  maintenance  visit,  which  would 
cause  significant  airplane  down  time, 
and  would  impose  a  substantial  cost 
penalty.  Individual  comments  are 
presented  below. 

One  of  the  commenters  suggests  a 
compliance  time  of  six  years  for  Model 
747,  757,  and  767  series  airplanes,  and 
seven  years  for  Model  7V7  series 
airplanes.  The  commenter  states  that 
such  an  extension  will  not  compromise 
safety.  Another  commenter  requests  that 
the  compliance  time  be  stated  as 
follows:  "*    *    *  within  five  years  after 
the  effective  date  of  the  AD,  or  at  the 
next  scheduled  heavy  maintenance 
visit,  whichever  occurs  later,  not  to 
exceed  eight  years  after  the  effective 
date."  This  commenter  performs 
segmented  "C"  checks  appro.ximately 
even,'  two  years,  and  it  takes  four  such 
checks  to  reach  all  areas  of  the  airplane. 
Therefore,  under  that  commenter's 
maintenance  program,  access  to  the 
specific  areas  affected  may  not  occur  for 
eight  years. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  its  members, 
states  that  the  compliance  time  should 
be  stated  as  follows:  "*    *    *  within  five 


years  after  the  effective  date  of  this  AD. 
or  at  the  next  scheduled  heavT 
maintenance  visit,  whichever  occurs 
later,  not  to  exceed  six  years  after  the 
effective  date."  The  ATA  contends  that 
its  suggested  compliance  time  "would 
preclude  the  press  associated  with 
significant,  unscheduled  maintenance 
visits":  in  practical  terms,  this  would 
affect  the  installation  time  of  less  than 
20  percent  of  the  applicable  airplanes. 
The  ATA  believes  that  its  suggested 
compliance  time  would  achieve  a  level 
of  safety  equivalent  to  that  intended  bv 
the  proposed  AD. 

Another  commenter  states  that  it 
participated  in  a  Boeing-hosted  meeting 
on  the  subject  drip  shield  flammability 
concerns  and  asked  Boeing  to 
recommend  to  the  FAA  that  the  actions 
be  required  during  a  heax'y  maintenance 
visit.  The  commenter  notes  that  Boeing 
did  indeed  make  this  recommendation 
to  the  FAA  in  the  referenced  FAA- 
approved  ser\'ice  bulletins.  The 
commenter  says  that  six  years  would 
facilitate  making  use  of  the  first  heavv 
maintenance  visit  under  current 
maintenance  programs.  The  commenter 
adds  that  compliance  periods  that 
intend  to  make  use  of  scheduled  down 
time  per  an  approved  maintenance 
program  should  reflect  an  inter\'al 
taking  into  account  such  approved 
maintenance  programs. 

The  FAA  concurs  that  the  compliance 
time  can  be  extended  somewhat.  The 
FAA  has  closely  reviewed  the  rationale 
presented  by  the  commenters.  In 
addition,  the  FAA  has  examined  related 
comments  to  two  AD's  that  require 
replacement  of  metallized  Mylar 
insulation  blankets  with  new  blankets 
made  of  more  flame-resistant  material 
on  certain  McDonnell  Douglas  airplanes 
(AD  2000-11-01.  amendment  39-11749 
(65  FR  34321,  May  26,  2000).  and  AD 
2000-11-02.  amendment  39-1 1  750  (65 
FR  34341.  May  26.  2000)].  In  those 
AD's.  the  compliance  time  was 
extended  from  four  to  fi\'e  years  in  the 
final  rules. 

The  FAA  acknowledges  that  a 
compliance  time  of  six  years  will  mure 
closely  align  with  heavy  maintenance 
visits.  Paragraph  (a)  of  the  final  rule  has 
been  revised  accordingly.  For  any 
operator  that  performs  segmented  "C" 
checks  every  two  years,  the  revised 
compliance  time  should  allow  enough 
time  to  schedule  the  drip  shield  rework 
during  one  of  the  next  three  such 
checks.  The  extension  of  the  compliance 
time  also  will  minimize  the  amount  of 
unscheduled  work  and  associated  down 
time.  The  FAA  considers  that  this 
extension  of  the  compliance  time  will 
not  adverselv  affect  safetv. 
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Request  for  Sampling  Program 

One  commenter  requests  that  a 
sampling  program  be  incorporated  for 
all  fleet  types  affected  to  establish  the 
requirements  to  replace  the  drip  shields. 
(The  proposed  rule  allows  sampling  of 
Model  747  and  767  fleets  to  establish  if 
individual  airplanes  have  unsafe 
adhesives.)  The  commenter  states  that 
neither  Boeing  nor  the  FAA  has 
provided  concrete  evidence  that  BAC 
5010,  Tvpe  97  adhesive  was  used  in  the 
assembly  of  all  the  drip  shields.  The 
commenter  adds  that  the  applicable 
service  bulletins  and  proposed  rule  are 
based  purelv  on  conjecture  The 
commenter  suggests  that  a  sampling 
program  would  offer  terminating  action 
for  the  proposed  rule. 

The  FA^'X  does  not  concur  The  FAA 
finds  that  there  is  a  significant  amount 
of  evidence  pointing  to  widespread  use 
of  unsafe  adhesives  (that  is,  material 
and  adhesive  combinations  that  are 
easily  ignited  and  consequently  able  to 
propagate  a  small  fire)  on  Model  747. 
757.  767.  and  777  series  airplanes.  This 
evidence  is  supported  by  the  fac:t  that 
unsafe  adhesives  were  stocked  in  the 
manufacturing  facilities  where  the  drip 


shields  were  constructed.  The  FAA 
concludes  that  there  is  a  high 
probabilitv  that  unsafe  adhesives  were 
used  in  the  construction  of  all  drip 
shields  on  Model  757  and  777  series 
airplanes,  ds  well  as  in  the  construction 
of  the  drip  shields  on  certain  Model  747 
and  767  series  airplanes.  These 
conclusions  are  based  on  information 
provided  by  Boeing,  interviews 
conducted  with  manufacturing 
personnel,  and  the  materials  [i.e., 
adhesives)  that  were  and  were  not 
available  in  the  manufacturing  facilities. 

The  FAA  did  not  propose  sampling 
for  Model  757  and  777  series  airplanes 
because  all  Model  757  and  777  series 
airplanes  are  subject  to  the  unsafe 
condition.  In  contrast,  not  all  Model  747 
and  767  series  airplanes  are  subject  to 
the  unsafe  condition  because  the  unsafe 
adhesives  were  not  always  available  in 
the  manufacturing  facilities  that 
constructed  the  drip  shields  used  on 
those  airplanes. 

No  change  to  the  final  rule  is 
necessary  in  this  regard.  However,  an 
operator  may  request  approval  of  an 
alternative  method  of  compliance  in 
accordance  with  the  provisions  of 
paragraph  (d)  of  this  final  rule,  provided 

Table  1  .—Cost  Impact 


that  evidence  is  submitted  to  show  that 
no  unsafe  adhesive  was  used  in  the 
construction  of  the  drip  shields  on  the 
airplanes  in  its  fleet. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  3,137 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
999  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  The  following  table 
shows  the  estimated  cost  impact  for 
airplanes  affected  by  this  AD.  The 
average  labor  rate  is  $60  per  work  hour. 
The  estimated  maximum  cost  impact  of 
the  AD  on  U.S.  operators  of  all  airplanes 
affected  by  this  AD  is  $3,695,460.  Table 
1  is  as  follows: 


Model 

US- 
Registered 
airplanes 

Work  hours 
(estimated) 

Labor  cost 
(estimated) 

Parts  cost 
(estimated) 

Maximum  fleet 

cost 

(estimated) 

747  

757  

767    

194 

491 

258 

56 

30 
26 

17 
3 

S2.340 

1.560 

1.020 

180 

1 

SI, 700 
2.300 
1.700 

$1,132,960 

1,600,660 

856.560 

777     

105.280 

'  52,300  to  53,500 

For  Model  747  and  767  series 
airplanes  listed  in  Group  1  in  the 
applicable  service  bulletin,  in  lieu  nf 
accomplishment  of  the  modification  nf 
the  drip  shields,  this  AD  provides  an 
option  to  take  samples  nf  the  drip 
shields  to  determine  if  the  modification 
is  necessary  Therefore,  the  cost  impact 
of  this  AD  as  presented  above  may  be 
reduced  if  some  airplanes  do  not  need 
the  modification.  For  airplanes  that 
accomplish  the  sampling,  it  will  take 
approximately  18  work  hours,  at  an 
average  labor  rate  of  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impac  t 
of  the  sampling  on  affected  U.S. 
operators  is  estimated  to  be  $1,080  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  hiture  if  this  AD 
were  not  adopted.  The  cost  impact 


figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

The  manufacturer  has  advised  the 
F.AA  that  warranty  remedies  may  be 
available  for  parts  and  labor  costs 
associated  with  at:complishing  the 
actions  that  are  required  by  this  AD. 
Therefore,  the  future  economic  cost 
impact  of  this  AD  on  U.S.  operators  may 
be  less  than  the  cost  impact  figures 
indicated  above. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 

"significant  regulatory  action"  under 
Executive  Order  12866:  (?)  is  not  a 

"significant  rule"  under  DOT 
Regulator\-  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Pait  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amwided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2000-26-04     Boeing:  .Amendment  39-12054. 
Docket  2000-NM-217-AD. 

Applicability:  Model  747.  757.  767.  and 
777  series  airplanes  having  the  Une  numbers 
listed  below ;  certificated  in  any  category. 


MOQOi 


747 
757 
767 
777 


Affected  line  numbers  (L/N) 


1  through  1234  inclusive 

2  through  895  inclusive  .. 

1  through  768  inclusive  .. 

2  through  254  irKlusive  .. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
rejjair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  potential  ignition  of  the 
moisture  barrier  cover  of  the  drip  shield, 
which  could  propagate  a  small  fire  that 
results  from  an  otherwise  harmless  electrical 
arc.  leading  to  a  larger  fire,  accomplish  the 
following: 

Modification 

(a)  Within  6  years  after  the  effective  date 
of  this  AD.  accomplish  paragraphs  (a)(1), 
(a)(2),  and  (a)(3)  of  this  AD;  in  accordance 
with  Boeing  Service  Bulletin  747-25-3253, 
767-25-0290,  or  777-25-0164;  all  including 
Appendices  A,  B,  and  C;  all  dated  June  29, 
2000:  or  757-25-0226  or  757-25-0228;  both 
including  Appendices  A,  B,  and  C;  both 
dated  July  3,  2000;  as  applicable;  except  as 
provided  by  paragraph  (b)  of  this  AD. 

(1)  Modify  drip  shields  located  on  the 
flight  deck  by  installing  fire  blocks. 

(2)  Prior  to  further  flight  following 
accomplishment  of  paragraph  (a)(1)  of  this 
AD.  perform  a  functional  test  of  any  system 
disturbed  by  the  modification,  in  accordance 
with  the  applicable  service  bulletin  or  the 
Airplane  Maintenance  Manual  (AMM),  as 
applicable.  If  any  functional  test  fails,  prior 
to  further  flight,  isolate  the  fault,  correct  the 
discrepancy  in  accordance  with  the 
applicable  AMM,  and  repeat  the  failed  test 
until  it  is  successfully  accomplished. 

(3)  Prior  to  further  flight  following  the 
accomplishment  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD.  install  placards  on  all 
modified  drip  shields. 

(b)  If  any  wires  or  equipment  are  installed 
on  the  outboard  surface  of  the  drip  shield 


(that  is,  between  the  drip  shield  and  the 
airplane  structure),  modify  that  area  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA. 

Optional  Sampling  (Certain  Model  747  and 
767  Series  Airplanes) 

(c)  For  Model  747  and  767  series  airplanes 
listed  in  Group  1  in  Boeing  Service  Bulletins 
747-25-3253  and  767-25-0290:  In  lieu  of 
accomplishment  of  paragraph  (a)  of  this  AD, 
within  6  years  after  the  effective  date  of  this 
AD,  collect  samples  of  the  insulation  and 
adhesive  of  the  drip  shields,  and  submit  the 
samples  to  the  manufacturer  for  testing,  in 
accordance  with  Boeing  Service  Bulletin 
747-25-3253  or  767-25-0290;  both 
including  Appendices  A,  B,  and  C;  both 
dated  June  29,  2000;  as  applicable. 

(1)  If  the  test  on  all  samples  is  positive,  no 
further  action  is  required  by  this  AD. 

(2)  If  the  test  on  any  sample  is  negative, 
accomplish  paragraph  (a)  of  this  AD  before 
the  compliance  time  specified  in  that 
paragraph. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACQ. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraph  (b)  of 
this  AD.  the  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-25-3253.  including  Appendices  A.  B. 
and  C,  dated  June  29,  2000;  Boeing  Service 


Except  UU 


1174.  1216 

870,  886,  894 

758 

120,  219.  230,  235,  242,  245,  249 


Bulletin  767-25-0290,  including  Appendices 
A,  B,  and  C,  dated  June  29,  2000;  Boeing 
Service  Bulletin  777-25-0164,  including 
Appendices  A,  B,  and  C,  dated  June  29.  2000; 
Boeing  Service  Bulletin  757-25-0226. 
including  Appendices  A.  B,  and  C,  dated  July 
3,  2000;  or  Boeing  Ser\'ice  Bulletin  757-25- 
0228,  including  Appendices  A,  B,  and  C, 
dated  July  3,  2000;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707. 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Kenton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
February  2,  2001. 

Issued  in  Renton,  Washington,  on 
December  20,  2000. 
John  ].  Hickey, 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  00-33017  Filed  12-28-00;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-5»-AC;  Amendment 
39-1 2061 ;  AD  2000-26-1 1  ] 

RIN2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  Model  A109E  Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
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Agusta  S.p.A.  (Agusta)  Model  A109E 
helicopters.  This  action  requires 
replacing  certain  tail  rotor  blades  with 
airworthy  tail  rotor  blades.  This 
amendment  is  prompted  by  a  tail  rotor 
blade  (blade)  failure  that  caused  a  high 
vibration  level  in  the  helicopter. 
Investigation  revealed  that  the  failure 
was  due  to  a  change  in  the 
manufacturing  process  for  an  identified 
production  lot  of  blades.  This  condition, 
if  not  corrected,  could  result  in  a  failure 
of  a  blade  and  subsequent  loss  of  control 
of  the  helicopter. 
DATES:  Effective  January  16.  2001 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  27.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  2000-SW- 
58-.\D.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monsrhke,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  Fort  Worth. 
Texas  76193-0110,  telephone  (817) 
222-5116,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The  Ente 
Nazionale  per  I'Aviazione  Civile 
(ENAC).  the  airworthiness  authority  for 
Italy,  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Agusta  Model 
A109E  helicopters.  Investigation 
revealed  that  the  blade  failure  was  due 
to  a  change  in  the  skin  bonding 
manufacturing  process  for  an  identified 
production  lot  of  blades. 

Agusta  issued  Alert  Bollettino 
Tecnico  No.  109EP-13.  dated  August  3, 
2000,  which  specifies,  within  10  hours 
time-in-service  (TIS)  or  with  any 
abnormal  increase  in  vibratory  level, 
replacing  blades,  part  number  (P/N) 
109-8132-01-109,  serial  number  (S/N) 
A5-O130.  .^5-0131.  A5-0224  to  A5- 
0253,  excluding  A5-0247  and  A5-0248, 
with  blades,  P/N  109-8132-01-109  or 
109-8132-01-107,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  Italy  EN.AC  classified  this 
service  bulletin  as  mandatory  and 
issued  AD  2000-393,  dated  August  8, 
2000,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
Italv 

This  helicopter  model  is 
manufactured  in  Italy  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 


this  bilateral  airworthiness  agreement, 
ENAC  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  ENAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary' 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  we  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  Agusta  Model  A109E 
helicopters  of  the  same  type  design 
registered  in  the  United  States,  this  AD 
is  being  issued  to  prevent  failure  of  a 
blade.  This  AD  requires  replacing 
certain  blades.  The  short  compliance 
time  involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
controllabilitv  and  structural  integrity  of 
the  helicopter.  Therefore,  replacing  each 
blade,  P/N  10^-8132-01-109,  S/N  A5- 
0130.  A5-0131,  A5-0224  through  A5- 
0246.  and  A5-0249  through  A5-0253, 
with  a  blade  P/N  109-8132-01-109  or 
P/N  109-8132-01-107,  is  required 
within  10  hours  time-in-service,  and 
this  AD  must  be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  20  helicopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  4  work  hours  to 
replace  the  blades,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$10,000  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$204,800  based  on  replacing  both  blades 
on  all  20  helicopters. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif>-  the  rule.  All  comments 
submitted  will  be  avciilable  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2000-SW- 
58-AD."  The  postcard  will  be  date 
stcimped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2000-26-11     Agusta  S.p.A.:  Amendment 
39-12061.  Docket  No.  20OO-SW-58-AD. 

Applicability:  Model  A109E  helicopters 
with  tail  rotor  blade  (blade),  part  number  (?/ 
N)  109-8132-01-109.  serial  number  (S/N) 
A5-O130,  A5-0131,  A5-0224  through  A5- 
0246.  or  A5-0249  through  A5-0253, 
installed,  certificated  in  any  category. 

Note  1;  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  fb)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  10  hours 
time-in-service,  unless  accomplished 
previously. 

To  prevent  a  blade  failure  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Replace  each  affected  blade  with  an 
airworthy  blade,  P/N  109-8132-01-109  or  P/ 
N  109-8132-01-107,  with  an  S/N  cfther  than 
those  listed  in  the  applicability  section  of 
this  AD. 

Note  2:  Agusta  Bollettino  Tecnico  No. 
109EP-13,  dated  August  3,  2000,  pertains  to 
the  subject  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 

it  to  the  Manager,  Regulations  Group. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  This  amendment  becomes  effective  on 
Januarv'  16,  2001. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Ente  Nazionale  per  I'Aviazione  Civile 
(Italy)  AD  2000-393.  dated  August  8,  2000. 


Issued  in  Fort  Worth,  Texas,  on  December 
21,2000. 

Henry  A.  Armstrong. 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Senice. 

IFR  Doc.  00-33335  Filed  12-28-00;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 

[Regulations  No.  4  and  16] 
RiN0960-AF12 

Old-Age,  Survivors,  and  Disability 
Insurance  and  Supplemental  Security 
Income  for  the  Agtad,  Blind,  and 
Disabled;  Sutotantlal  Gainful  Activity 
Amounts;  "Services"  for  Trial  Work 
Period  Purposes — Monthly  Amounts; 
Student  Child  Earned  Income 
Exclusion 

agency:  Social  Security  Administration. 
ACTION:  Final  rules. 

SUMMARY:  We  are  revising  the  rules  to 
automatically  adjust  each  year,  based  on 
any  increases  in  the  national  average 
wage  index,  the  average  monthly 
earnings  guideline  we  use  to  determine 
whether  work  done  by  persons  with 
impairments  other  than  blindness  is 
sabstantial  gainful  activity;  provide  that 
we  will  ordinarily  find  that  an  employee 
whose  average  monthly  earnings  are  not 
greater  than  the  "primary  substantial 
gainful  activity  amount,"  has  not 
engaged  in  substantial  gainful  activity 
without  considering  other  information 
beyond  the  employee's  earnings; 
increase  the  minimum  amount  of 
monthly  earnings  and  the  minimum 
number  of  self-employed  work  hours  in 
month  that  we  consider  shows  that  a 
person  receiving  title  II  Social  Security 
benefits  based  on  disability  is 
performing  or  has  performed  "services" 
during  a  trial  work  period,  and 
automatically  adjust  the  earnings 
amount  each  year  thereafter;  increase 
the  maximum  monthly  and  yearly 
Student  Earned  Income  Exclusion 
amoxmts  we  use  in  determining 
Supplemental  Security  Income  (SSI) 
Program  eligibility  and  payment 
amoimts  for  student  children,  and 
automatically  adjust  the  monthly  and 
yearly  exclusion  amounts  each  year 
thereafter. 

We  are  revising  these  rules  as  part  of 
our  efforts  to  encourage  individuals 
with  disabilities  to  test  their  ability  to 
work  and  keep  working.  We  expect  that 
these  changes  will  provide  greater 
incentives  for  many  beneficiaries  to 
attempt  to  work  or,  if  already  working, 


to  continue  to  work  or  increase  their 
work  effort. 

EFFECTIVE  DATE:  These  rules  are  effective 
January  29,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  specifically  about  these 
final  rules,  contact  Ray  Marzoli.  Office 
of  Employment  Support  Programs. 
Social  Security  Administration.  6401 
Security  Boulevard,  Baltimore,  MD 
21235-6401 ,  (410)  965-9826  or  TTY 
(410)  966-6210.  For  information  about 
eligibility  or  filing  for  benefits,  call  our 
national  toll-free  number,  1-800-772- 
1213  or  TTY  1-800-325-0778,  or  visit 
our  Internet  web  site,  Social  Security 
Online,  www.ssa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Social  Security  and  the  SSI 
programs  (titles  II  and  XVI  of  the  Social 
Security  Act  (the  Act))  provide  benefits 
to  disabled  and  blind  individuals. 
Disability  is  generally  defined  under 
both  programs  as,  ••*  •  *  inability  to 
engage  in  any  substantial  gainful 
activity  by  reason  of  any  medically 
determinable  physical  or  mental 
impairment*   *   *.' The  Medicare  and 
Medicaid  programs  (titles  XVIII  and  XIX 
of  the  Act)  provide  lelated  medical 
benefits  to  disabled  and  blind 
individuals. 

We  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  August  11,  2000  (65  FR 
49208).  We  are  including  all  of  the 
proposals  contsuned  in  the  NPRM  in 
these  final  rules,  which  are  discussed  in 
detail  below.  We  are  including  one 
additional  change  in  response  to  several 
conunents  we  received  about  the  NPRM. 

For  a  detailed  discussion  of  how  we 
calculate  aimual  automatic  adjustments 
that  affect  Social  Security  benefits,  see 
our  notice  regarding  cost-of-living 
increases  and  other  determinations  for 
the  year  2001  that  was  published  in  the 
Federal  Register  for  October  24,  2000 
(65  FR  63663).  We  are  required  by 
statute  to  publish  in  the  Federal 
Register  every  October  an  updated 
version  of  this  notice.  Future  versions 
will  include  the  aimual  adjustments 
provided  under  these  final  rules. 

The  Substantial  Gainful  Activity 
Amount 

Under  20  CFR  404.1572  and  416.972, 
the  term  "substantial  gainful  activity" 
means  work  activity  that  involves 
significant  physical  or  mental  effort  and 
that  is  done  for  pay  or  profit.  Work 
activity  is  gainful  if  it  is  the  kind  of 
work  usually  performed  for  pay  or 
profit,  whether  or  not  profit  is  realized. 
Sections  223(d)(4)(A)  and  1614(a)(3)(E) 
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of  the  Act  require  the  Commissioner  to 
prescribe  bv  regulations  the  criteria  for 
determining  when  earnings  demonstrate 
ability  to  engage  in  substantial  gainful 
activity  for  a  person  who  has  an 
impairment  other  than  blindness. 

In  evaluating  initial  claims  for 
disability,  we  make  a  determination 
whether  an  applicant  for  either  Social 
Security  benefits  or  SSI  benefits  is 
engaging  in  substantial  gainful  activity 
We  find  applicants  not  to  be  disabled  if 
they  are  working  and  performing 
substantial  gainful  activity,  regardless  of 
their  medical  condition.  In  addition, 
after  an  individual  becomes  entitled  to 
title  II  Social  Security  benefits  based  on 
disability,  we  consider  whether  a 
person's  earnings  demonstrate  the 
ability  to  engage  in  substantial  gainful 
activity  in  determining  ongoing 
entitlement  to  disability  benefits.  (We 
do  not  use  substantial  gainful  activity  as 
a  measure  for  continuing  eligibility  for 
SSI  benefits.)  Since  [uly  1999.  if  an 
individual's  average  monthly  earnings 
were  more  than  S700,  we  would 
ordinarily  consider  that  the  person 
engaged  in  substantial  gainful  activity. 
This  earnings  guideline  level  applies  to 
all  employees  including  those  in 
sheltered  w  orkshops  or  comparable 
facilities  and.  in  certain  circumstances, 
to  the  self-employed. 

We  use  earnings  guidelines  to 
evaluate  a  person's  work  activity  to 
determine  whether  the  work  activity  is 
substantial  gainful  activity  and. 
therefore,  whether  that  person  may  be 
considered  disabled  under  the  law.  We 
are  revising  our  rules  to  provide  for 
annual  indexing  of  this  level  after 
reassessing  the  current  earnings 
guidelines  as  part  of  our  effort  to 
improve  incentives  to  encourage 
individuals  with  disabilities  to  work.  A 
consistent  method  of  adjusting 
substantial  gainful  activity  earnings 
guidelines  will  benefit  applicants  and 
beneficiaries  in  future  years.  The 
national  average  wage  index  is  a 
measure  of  wage  growth  and.  therefore, 
provides  a  logical  basis  for  adjusting  the 
earnings  guidelines  used  to  indicate 
ability  to  work.  Indexing  ensures  that 
the  substantial  gainful  activity  amount 
is  a  uniformly  representative  indicator 
over  time  of  an  individual's  ability  to 
work. 

Under  the  revised  rules,  we  will 
adjust  annually  the  substantial  gainful 
activity  amount  for  people  with 
impairments  other  than  blindness. 
Beginning  January  2001.  the  guideline 
will  be  the  larger  of  the  previous  year's 
amount  or  an  increased  amount  based 
on  the  Social  Security  national  average 
wage  index  (see  section  2D9(k){l)  of  the 
Act).  The  annual  adjusted  guideline  will 


apply  to  earnings  from  work  activity  in 
months  beginning  with  the  month  in 
vvhii:h  the  adjusted  guideline  goes  into 
effect.  This  means  that  the  first 
increased  amount  will  apply  to  earnings 
in  months  after  December  2000. 

L'nder  this  revised  rule,  the 
substantial  gainful  activity  amount  will 
never  be  lower  than  the  previous  year's 
amount.  However,  there  may  be  years 
when  no  increa.se  results  from  the 
calculation. 

Under  the  calculation  provided  by 
this  revised  rule,  we  determine  the  ratio 
of  the  national  average  wage  index  for 
1999  (S30.469.84)  to  that  for  1998 
(S28.861  44),  which  is  1.0557283,  and 
multiply  it  by  the  calendar  year  2000 
monthly-earnings  guideline  amount  of 
S7l)0.  yielding  the  amount  of  S739.01 . 
This  S739  01  amt)unt  is  rounded  to  the 
nearest  multiple  of  SIO.  which  is  $740. 
Because  S740  is  larger  than  the 
corresponding  2000  amount  of  S700,  the 
new  earnings  guideline  is  $740.  This 
amount  is  effective  for  months  of  work 
activity  beginning  lanuary  2001. 
Beginning  2002.  the  guideline  will  be 
the  larger  of  $740.  or  the  $700  amount 
multiplied  by  the  ratio  of  the  national 
average  wage  index  for  2000  to  that  for 
1998  rounded  to  the  nearest  multiple  of 
$10  Any  new  amount  that  goes  into 
effect  January  2002  will  be  used  only  to 
evaluate  earnings  from  work  activity  in 
months  beginning  with  January  2002. 

The  "Secondary  Substantial  Gainful 
Activity  Amount" 

Since  January  1990,  if  an  employee's 
earnings  from  work  activities  averaged 
less  than  $300  a  month,  we  generally 
would  have  considered  that  that 
employee  had  not  been  engaging  in 
substantial  gainful  activity.  We  referred 
to  th;s  $300  earnings  guideline  as  the 
"secondary  substantial  gainful  activity 
amount"  to  distinguish  it  from  the 
"primary  substantial  gainful  activity 
amount  "  discussed  in  the  previoys 
section. 

We  would  not  have  further  evaluated 
work  activity  below  the  secondary 
substantial  gainful  activity  amount 
unless  there  was  evidence  to  the 
contrary  showing  that  the  person  might 
have  been  tmgaging  in  substantial 
gainful  activity  (e.g.,  an  employee  might 
be  in  a  position  to  defer  or  suppress 
earnings).  We  would  have  examined 
further  the  work  activity  of  employees 
who  earned  between  these  two  levels 
(the  primary  and  secondary  substantial 
gainful  activity  levels)  because  the  rules 
provided  that  such  earnings  were 
neither  high  nor  low  enough  to 
determine  if  substantial  gainful  activity 
twisted.  Additional  evidence  would 
havp  been  developed.  (A  different  rule 


applied  to  individuals  employed  in 
sheltered  workshops  or  comparable 
facilities.  For  these  people,  earnings  not 
greater  than  the  primary  substantial 
gainful  activity  amount  ordinarily 
would  establish  that  the  work  was  not 
substantial  gainful  activity.) 

Because  our  experience  suggests  that 
the  secondary  substantial  gainful 
activity  amount  has  not  been  as  useful 
a  tool  as  we  would  have  liked,  we  are 
discontinuing  its  use.  With  this  rule 
change,  we  ordinarily  will  consider  that 
an  employee  is  not  engaging  in 
substantial  gainful  activity  if  his  or  her 
earnings  are  equal  to  or  less  than  the 
primary  substantial  gainful  activity 
amount  ($740  for  months  beginning 
January  2001).  We  will  perform 
additional  development  beyond  looking 
at  earnings  only  when  circumstances 
indicate  that  such  an  employee  may  be 
engaging  in  substantial  gainful  activity 
or  might  be  in  a  position  to  defer  or 
suppress  earnings.  This  change  does  not 
affect  our  evaluation  guidelines  for  the 
self-emplpyed. 

Our  experience  suggests  that  few 
applicants  and  beneficiaries  will  be 
affected  by  this  change  because  few 
employees  have  been  found  to  have 
performed  substantial  gainful  activity 
on  the  basis  of  these  secondary  rules 
unless  they  were  also  in  a  position  to 
defer  or  suppress  earnings. 
Discontinuing  these  complex  secondary 
guidelines  will  help  simplify  our  rules 
and  facilitate  public  understanding  of 
the  Social  Security  disability  program  as 
well  as  improve  our  work  efficiency. 

Services  for  the  Trial  Work  Period 

The  trial  work  period  is  a  work 
incentive.  During  the  trial  work  period, 
a  title  II  beneficiary  may  test  his  or  her 
ability  to  work  and  still  be  considered 
disabled.  We  do  not  consider  services 
performed  during  the  trial  work  period 
as  showing  that  the  disability  has  ended 
until  services  have  been  performed  in  at 
least  9  months  (not  necessarily 
consecutive)  in  a  rolling  60-month 
period. 

Section  222(c)(2)  of  the  Act  provides 
that,  for  purposes  of  the  trial  work 
period,  "the  term  'services'  means 
activity  (whether  legal  or  illegal)  which 
is  performed  for  remuneration  or  gain  or 
is  determined  by  the  Commissioner  of 
Social  Security  to  be  of  a  type  normally 
performed  for  remuneration  or  gain."  As 
established  in  regulations, 
§  404.1592(b),  we  have  considered  any 
month  in  which  an  employee  earns 
more  than  $200  from  his  or  her  work  to 
be  a  month  of  services  for  the  trial  work 
period. 

We  are  increasing  the  monthly 
amount  of  earnings  we  consider  to  be 


"'services"  in  a  trial  work  period  from 
$200  to  $530  for  earnings  in  months 
beginning  January  2001.  Beginning 
2002,  and  for  each  year  thereafter,  we 
will  adjust  this  amount  to  the  higher  of 
the  previous  year's  amount  or  an 
increased  amount  based  on  the  Social 
Security  national  average  wage  index. 
We  are  making  these  changes  as  part  of 
our  effort  to  improve  incentives  to 
encourage  individuals  with  disabilities 
to  work. 

Although  the  dollar  amount  that 
ordinarily  represents  substantial  gainful 
activity  was  increased  from  $500  to 
$700  in  1999.  the  $200  amount  that 
represents  a  month  of  trial  work  period 
services  has  remained  the  same  since 
1990.  Beneficiaries  have  been  faced 
with  exhausting  months  of  a  trial  work 
period  while  earning  as  litde  as  $200  a 
month,  even  on  an  intermittent  basis.  As 
a  result,  when  beneficiaries  were  finally 
able  to  reach  a  higher  earnings  level, 
they  may  have  already  used  up  many  or 
all  of  their  9  months  of  trial  work. 
Increasing  the  trial  work  period  services 
amount  to  $530  should  allow  more 
beneficiaries  with  disabilities  to  more 
realistically  test  their  ability  to  work 
and  will  likely  lead  to  work  at  levels 
closer  to  or  at  substantial  gainful 
activity. 

Automatic  indexing  will  allow  the 
trial  work  period  services  amount  to  be 
a  uniformly  representative  indicator 
over  time  of  a  trial  work  attempt.  We 
will  calculate  the  adjustments  in 
essentially  the  same  manner  as  we  will 
for  increasing  the  substantial  gainful 
activity  amoimt.  The  trial  work  period 
amount  will  never  be  lower  than  the 
previous  year's  amount.  However,  there 
may  be  years  when  no  increase  results 
from  the  calculation. 

The  legislative  history  of  the  trial 
work  period  provision  indicates  that 
Congress  did  not  intend  to  link  the  trial 
work  period  level  to  the  amount  that 
constitutes  substantial  gainful  activity. 
Congress  enacted  the  trial  work  period 
as  part  of  the  Social  Security 
Amendments  of  1960,  The 
accompanying  House  Ways  and  Means 
Committee  report  states,  "Yom- 
committee  intends  that  any  months  in 
which  a  disabled  person  works  for  gain, 
or  does  work  of  a  nature  generally 
performed  for  gain,  be  counted  as  a 
month  of  trial  work.  Thus  the  services 
rendered  in  a  month  need  not  constitute 
substantial  gainful  activity  in  order  for 
the  month  to  be  coimted  as  part  of  the 
trial-work  effort,"  H.R,  Rep,  No.  86- 
1799,  at  13  (1960),  This  change  we  are 
making  maint£uns  the  distinction 
between  the  trial  work  period  services 
amount  and  the  substantial  gainful   ~ 
activity  amount  intended  by  Congress 


while  providing  disabled  beneficiaries 
with  greater  incentives  to  test  their 
ability  to  work. 

Several  comments  we  received  from 
the  public  about  our  proposed  changes 
stated  that  we  did  not  sufficiently 
address  trial  work  period  issues  for  the 
self-employed.  We  revisited  that  issue 
and,  as  a  result  of  our  analysis,  in  our 
final  rules,  we  are  increasing  the 
number  of  hours  of  self-employed  work 
in  a  business  in  a  month  that  we  will 
consider  shows  that  the  self-employed 
person  performed  services  in  that 
month.  Since  1990,  even  if  a  self- 
employed  person  had  earnings  of  $200 
or  less  in  a  month,  we  would  consider 
that  services  were  performed  in  that 
month  if  the  person  worked  more  than 
40  hours  in  the  business.  Under  this 
revised  rule,  if  a  self-employed  person 
has  earnings  that  are  equal  to  or  less 
than  the  dollar  threshold  for  services, 
we  will  consider  that  services  were 
performed  if  the  self-employed  person 
works  more  than  80  hours  in  a  month 
in  his  or  her  business.  This  change  will 
encoiu-age  beneficiaries  with  disabilities 
to  more  realistically  test  their  ability  to 
work  with  respect  to  self-employment 
activities. 

The  Student  Earned  Income  Exclusion 

Section  1612  of  the  Social  Security 
Act  establishes  the  definition  of 
"income"  for  purposes  of  the  SSI 
program.  This  section  also  states  what  is 
excluded  from  income.  Section 
1612(b)(1)  provides  an  exclusion  from 
earned  income,  subject  to  the 
limitations  (as  to  amount  or  otherwise) 
prescribed  by  the  Commissioner,  for  a 
child  who  is  a  student  regularly 
attending  a  school,  college,  or 
university,  or  a  course  of  vocational  or 
technical  training  designed  to  prepare 
him  or  her  for  gainful  employment. 
With  this  section,  Congress  recognized 
that  students  with  disabilities  incur 
special  expenses  to  go  to  school.  Under 
oiu  prior  regulations,  those  SSI  child 
beneficiaries  who  are  students  have 
been  able  to  exclude  up  to  $400  a  month 
of  earned  income  with  an  annual  limit 
of  $1,620.  By  being  excluded,  this 
earned  income  has  no  effect  on 
eligibility  or  cash  benefit  amounts  under 
the  SSI  program.  These  monthly  and 
annual  amounts  have  been  in  place 
since  1974  when  the  SSI  program  began. 

In  response  to  increases  in  school 
expenses  since  that  time,  we  are 
revising  these  amounts  as  part  of  our 
effort  to  help  SSI  child  beneficiaries 
who  are  students  finance  their  school 
attendance  and  encourage  them  to  work. 
We  are  increasing  the  earned  income 
exclusion  amount,  beginning  with 
earned  income  for  January  2001,  to 


$1,290  a  month  with  an  annual  limit  of 
$5,200.  We  also  will  make  automatic 
adjustments  to  these  amounts  each  vear 
thereafter  to  the  higher  of  the  previous 
year's  amounts  or  increased  amounts 
based  on  the  changes  in  cost-of-living. 
The  cost-of-living  adjustments  will 
ensure  that  the  amounts  account  for 
price  inflation.  We  will  use  a  similar 
method  to  that  currently  used  to 
calculate  annual  cost-of-living 
adjustments  in  the  SSI  program  Federal 
benefit  rates.  The  only  differences  are 
that  this  new  calculation  will  use  the 
calendar  year  2001  amounts  as  the  base 
amoimts  and  any  increases  in  these 
amounts  will  be  rounded  up  to  the 
nearest  $10.  These  amounts  will  never 
be  lower  than  the  previous  year's 
amounts.  However,  there  may  be  years 
when  no  increases  result  from  the 
calculation. 

Public  Comments 

We  received  almost  600  comments  in 
response  to  our  proposals.  Commenters 
included  many  advocates  for  people 
with  disabilities.  State  and  local 
government  entities,  attorneys, 
employees  from  SSA  field  offices,  two 
members  of  Congress,  and  private 
citizens.  The  comments  we  received 
were  overwhelmingly  in  support  of  the 
proposals.  About  40%  also  included 
substantive  assessments  of  the  proposals 
or  related  suggestions.  We  have 
summarized  these  comments,  grouped 
them  by  subject,  and  discuss  them 
below. 

Comment:  Of  the  600  comments 
received,  only  13  expressed  opinions 
not  in  favor  of  the  proposals.  Of  those 
not  in  favor,  three  believed  that  the 
current  SGA.  TWP  service  months,  and 
student  earned  income  exclusion 
amounts  were  adequate  to  encourage 
someone  who  has  a  disability  to  work. 
One  thought  that  the  changes  were  too 
liberal  and  would  have  the  effect  of 
changing  the  various  benefits  paid  by 
the  Social  Security  Administration  into 
another  welfare  system.  Another 
thought  that  encouraging  people  who 
have  a  disability  to  work  themselves  off 
the  rolls  is  not  in  their  best  interests. 
Rather  than  helping,  this  commenter 
stated  that  working  would  eventually 
cause  these  individuals  to  become 
destitute  because,  without  their  cash 
and  medical  benefits,  these  individuals 
would  not  be  able  to  earn  enough 
consistently  to  adequately  provide  for 
themselves.  One  other  thought  that 
liberalizing  work  incentives  further 
would  be  useless.  This  conunenter 
viewed  work  incentives  as  a  failure 
because  beneficiaries  can  control  their 
earnings  so  as  not  to  come  off  the  rolls. 
Seven  others  thought  the  proposals 
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would  adversely  affect  the  solvency  of 
the  Social  Security  trust  hinds  or  the 
U.S.  treasury'  hinds. 

Response:  We  appreciate  the  fact  that 
virtually  all  the  commenters  favored  the 
proposal.  The  Office  of  the  Chief 
Actuary  for  SSA  estimates  that  the  costs 
of  these  proposals  are  negligible.  As 
such,  these  changes  should  not  affect 
the  trust  funds  or  the  government's 
expenditures,  or  promote  a  welfare 
system.  Advocates  for  the  disabled  have 
long  argued  that  people  with  disabilities 
want  to  work,  but  to  do  so  they  must  be 
provided  necessary  accommodations 
and  safeguards  for  their  cash  benefits 
and  health  coverage  The  provisions  of 
the  Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999,  in 
conjunction  with  prior  work  incentives, 
should  provide  additional  safeguards  to 
prevent  any  dire  consequences  resulting 
from  people  with  disabilities  attempting 
to  work.  We  believe  these  changes  will 
provide  another  important  step  to 
ensuring  these  needs  are  met  and  thus 
will  promote  work  efforts. 

Comment:  Almost  all  of  the  other 
comments  that  included  substantive 
assessments  or  suggestions  stated  that 
the  SGA  amount  should  be  indexed 
using  a  base  amount  higher  than  S700. 
Many  stated  that  a  Hgure  of  $900  or  an 
amount  equal  to  that  used  for  statutorily 
blind  individuals  for  SGA  purposes, 
$1,170,  should  be  used. 

Response:  The  Act  provides  that  the 
Commissioner  is  to  prescribe  by 
regulation  the  criteria  for  determining 
when  earnings  demonstrate  the  ability 
to  engage  in  SGA  for  the  non-blind. 
Thus,  we  designed  the  SGA  guidelines 
as  a  way  of  measuring  an  individual's 
ability  to  work  and  not  as  a  measure  of 
an  individual's  need  for  income.  The 
historicail  relationship  between  the  SGA 
amount  and  average  wage  growth  was 
roughly  consistent  between  1961  (when 
the  SGA  guideline  was  first  issued  by 
regulation)  and  1980.  In  1990,  we  raised 
the  SGA  amount  to  $500  from  $300  to 
coincide  to  some  degree  with  the  growth 
of  the  average  wage  during  the  1980s. 
The  increase  in  the  SGA  amount  in  luly 
1999  to  $700  approximately 
corresponded  to  the  increase  in  the 
average  wage  since  1990.  Indexing  this 
SGA  amount  to  average  wage  growth  by 
regulation  maintains  the  historical 
relationship. 

Before  1977,  section  223(d)  of  the  .^ct 
authorized  the  CommissioutT  to 
prescribe  the  level  of  earnings  that 
demonstrate  SGA  for  all  title  II 
applicants  and  beneficiaries  and  all  title 
XVI  applicants.  In  1977,  Congress 
amended  the  Act  to  provide  a  different 
criterion  for  setting  the  SGA  level  for 
people  who  are  blind.  Congress 


consciously  made  this  distinction 
between  people  who  are  blind  and  those 
with  impairments  other  than  blindness. 
The  House  and  Senate  conference  report 
accompanying  the  Social  Security 
amendments  of  1977  clearly  stated  that 
a  different  SGA  amount  was  being 
established  for  blind  persons,  and  that 
the  conferees  did  not  intend  that  the 
amount  be  applied  to  people  with 
impairments  other  than  blindness. 

Comment:  Many  commenters 
suggested  that,  since  we  proposed 
increasing  the  monthly  earnings  amount 
that  we  consider  to  be  "services"  during 
the  trial  work  period,  we  consider 
making  services  for  purposes  of  the  trial 
work  period  (TWP)  an  amount  equal  to 
the  SGA  level,  $700.  Two  commented 
that  despite  the  proposed  increase  in  the 
service  amount  to  $530,  it  is  still  much 
too  low  for  persons  with  blindness 
whose  vSGA  amount  is  $1,170. 

Response:  As  we  noted  earlier,  the 
legislative  history  of  the  trial  work 
period  provision  makes  it  clear  that 
Congress  did  not  intend  to  link  the  trial 
work  period  level  to  the  amount  that 
constitutes  SGA.  The  change  we 
proposed  maintains  the  distinction 
between  the  trial  work  period  services 
amount  and  the  substantial  gainful 
activity  amount  as  Congress  intended 
while  still  providing  beneficiaries  with 
disabilities  a  more  realistic  opportunity 
to  test  their  ability  to  work.  Although 
Congress  provided  a  different  criterion 
for  determining  the  SGA  for  individuals 
who  are  blind.  Congress  did  not  provide 
different  criteria  for  the  blind  for 
determining  service  months  for  the 
TWP. 

Comment:  A  few  commenters  stated 
that  we  did  not  address  TWP  service 
months  with  respect  to  self-employed 
beneficiaries.  One  suggested  increasing 
the  number  of  hours  firom  40  to  60, 
while  another  suggested  doubling  the 
hours. 

Response:  As  we  stated  earlier,  we 
revisited  the  issue  in  response  to  these 
comments.  As  a  result  of  our  analysis, 
we  are  increasing  the  minimum  number 
of  self-employed  hours  that  we  consider 
shows  a  person  has  performed  services 
from  more  than  40  to  more  than  80 
hours  a  month. 

Comment:  Two  commenters  suggested 
that  the  TWP  and  SGA  should  vary 
according  to  type  of  impairment 
particularly  those  types  of  impairments, 
such  as  chronic  fatigue  and  immune 
dysfunction  syndrome  and  severe 
mental  illness,  that  make  sustained 
work  efforts  very  difficult.  Persons  with 
these  conditions  fear  losing  benefits  as 
the  result  of  sporadic  work.  One 
suggested  that  we  use  net  rather  than 


gross  wages  for  purposes  of  TWP  and 
SGA. 

Response:  The  issues  addressed  by 
these  comments  are  outside  the  scope  of 
these  specific  rules  changes.  We  will 
consider  these  comments  regarding 
possible  future  regulatory  or  legislative 
changes. 

Comment:  A  number  of  commenters 
suggested  that  we  stop  using  the  TWP 
and  SGA  to  evaluate  the  work  activity 
of  beneficiaries.  Some  recommended 
that  we  use  an  earnings  offset  formula 
to  reduce  cash  benefits  gradually  as 
earnings  rise  (similar  to  the  earned 
income  exclusion  currently  under  title 
XVI).  Several  others  suggested  that  there 
should  be  no  earnings  limits  for 
beneficiaries  with  disabilities  similar  to 
beneficiaries  who  have  reached  full 
retirement  age,  currently  age  65. 
Another  suggested  that  the  TWP  should 
be  9  consecutive  months  of  work  since 
sporadic  work  of  a  couple  of  months, 
now  and  then,  in  a  60-month  period 
should  not  count  against  an  indicator 
intended  to  measure  the  ability  to 
sustain  competitive  work. 

Response:  These  suggested  changes 
would  require  new  legislation  and  we 
cannot  implement  them  by  regulation 
alone.  Sections  302  and  303  of  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999  provide  for 
our  conducting  a  demonstration  project 
to  test  an  earnings-offset  formula  for 
title  II  beneficiaries  who  try  to  work. 

Comment:  Several  commenters 
suggested  that  we  eliminate  the  age 
restriction  for  the  SSI  student  earned 
income  exclusion.  A  few  other 
commenters  urged  us  to  consider 
changes  to  the  SSI  eligibility  rules,  such 
as  increasing  the  resource  limit  ($2,000 
for  an  individual  or  $3,000  for  a  couple). 

Response:  These  suggested  changes 
also  would  require  new  legislation  and 
we  cannot  implement  them  by 
regulation  alone. 

Comment:  Numerous  commenters 
stated  that  our  efforts  have  been  poor 
with  respect  to  tracking  income  and 
earnings.  They  believe  that  this 
deficiency  will  become  more  apparent 
as  more  people  take  advantage  of  these 
changes  emd  the  provisions  of  the  Ticket 
to  Work  and  Work  Incentives 
Improvement  Act  of  1999,  allowing 
more  overpayments  to  occur  which  can 
derail  the  work  efforts  of  our 
beneficiaries. 

Response:  A  number  of  initiatives  are 
underway  to  improve  the  accuracy  and 
timely  reporting  of  earnings.  We  are 
improving  and  extending  our  interfacing 
capabilities  with  federal,  state  and  local 
databases  to  gather  earnings  information 
quickly  and  correctly.  These  efforts  are 
being  implemented  incrementally,  with 


careful  attention  to  the  privacy  concerns 
of  our  beneficiaries.  In  addition,  we  are 
in  the  process  of  establishing  a  corps  of 
specially  trained  staff  who  can  facilitate 
the  gathering  of  such  information.  We 
are  currently  testing  this  position,  the 
employment  support  representative,  in 
32  sites  aroimd  the  country. 

Comment:  Many  commenters  stated 
that  we  should  improve  our 
collaboration  with  other  federal 
agencies  so  that  our  programs  and 
services  complement  other  federal 
programs. 

Response:  While  this  suggestion 
addresses  an  area  outside  the  scope  of 
these  specific  rule  changes,  we  have 
been  working  with  other  federal 
agencies,  principally  in  joint 
committees  and  task  forces,  to  better 
mesh  our  programs  and  services  to 
theirs. 

Comment:  One  commenter  urged  us 
to  improve  the  process  for  homeless 
people  to  applv  for  disability  benefits. 

Response:  Tnis  suggestion  is  outside 
the  scope  of  these  specific  rule  changes. 
Unrelated  to  these  nile  changes, 
however,  we  have  undertaken  recently 
several  initiatives  to  improve  our 
application  processes. 

Comment:  One  commenter  stated  that 
our  proposals  were  difficult  to 
understand  and  that  examples  are 
needed. 

Response:  We  will  be  mindful  of  the 
need  to  provide  more  examples  in 
futiire  proposals. 

Final  Regulations 

We  are  revising  §§  404.1574(b)(2)  and 
(4),  and  416.974(b)(2)  and  (4)  to  adjust 
annually  the  earnings  guidelines  that  we 
use  to  determine  whether  a  non-blind 
employee  is  engaged  in  substantial 
gainful  activity.  Beginning  January 
2001,  the  gtiideline  will  be  the  higher  of 
the  previous  year's  amoimt  or  an 
increased  amount  based  on  the  Social 
Security  national  average  wage  index. 
Under  this  revised  rule,  the  monthly 
earnings  guideline  will  increase  from 
$700  to  $740  for  2001,  (This  standard 
also  applies  to  the  self-employed  in 
certain  circimistances  by  cross- 
references  that  have  been  and  continue 
to  be  present  in  §§  404.1575  and 
416.975.) 

We  also  are  revising  §§  404.1574(b)(3) 
and  (6),  and  416.974(b)(3)  and  (6)  to 
provide,  effective  for  months  of  work 
activity  beginning  January  2001,  that  we 
will  ordinarily  find  that  an  employee 
whose  average  monthly  earnings  are 
equal  to  or  less  than  the  "primary 
substantial  gainful  activity  amount"  set 
forth  in  §§  404.1574(b)(2)  and 
416.974(b)(2)  has  not  engaged  in 
substantial  gainful  activity  without 


considering  other  information  beyond 
the  employee's  earnings.  We  also  are 
making  conforming  changes  to 
§§  404.1574(b)(4)  and  416.974(b)(4). 

We  also  are  revising  §  404.1592  to 
increase  from  $200  to  $530  the 
minimiun  amount  of  monthly  earnings 
above  which  we  consider  shows  that  a 
person  is  performing  or  has  performed 
"services"  for  counting  trial  work 
period  months,  effective  for  months  of 
earnings  beginning  January  2001.  We 
vtrill  adjust  the  amount  annually  to  the 
higher  of  the  previous  year's  amount  or 
an  increased  amoimt  based  on  the 
Social  Security  national  average  wage 
index,  beginning  January  2002.  Also, 
effective  January  2001,  for  a  self- 
employed  person  with  earnings  equal  to 
or  less  than  the  dollar  threshold  for 
services,  we  are  increasing  the  number 
of  hours  of  self-employed  work  in  a 
business  each  month  that  we  will 
consider  shows  services  are  performed 
from  more  than  40  hours  to  more  than 
80  hours. 

We  also  are  revising  §416.1 112(c)(3) 
to  increase  the  maximum  amount  of  the 
student  earned  income  exclusion  to 
$1,290  a  month,  not  to  exceed  $5,200 
per  year,  effective  for  earned  income 
beginning  January  2001.  We  also  will 
adjust  these  amoimts  annually  to  the 
higher  of  the  previous  year's  amounts  or 
increased  amounts  calculated  in 
essentially  the  same  manner  as  the 
aimual  cost-of-living  adjustments  to  the 
SSI  Program  federal  benefit  rates, 
beginning  January  2002.  This 
calculation  will  use  the  2001  amounts 
as  the  base  am3unts  and  any  increases 
in  these  amounts  wrill  be  rounded  to  the 
nearest  $10. 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  the  Internet  at 
www.access.gpo.gov/nam.  This 
document  also  is  available  on  our 
Internet  web  site,  Social  Security 
Online,  www.ssa.gov. 

Regulatory  Procedures 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting/recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12866 

Based  on  the  costs  associated  with 
these  final  rules,  the  Social  Security 
Administration  has  determined  that 
they  do  not  require  an  assessment  of 
costs  and  benefits  to  society  per 
Executive  Order  12866  because  they  do 
not  meet  the  definition  of  a  "significant 
regulatory  action."  These  final  rules  also 


do  not  meet  the  definition  of  a  "major 
rule"  under  5  U.S.C.  801ff  because  the 
Social  Security  Administration's  budget 
baseline  assumes  that  substantia] 
gainful  activity  amounts  will  keep  pace 
with  growth  in  average  wages,  and  other 
provisions  do  not  result  in  costs  that 
exceed  the  threshold  for  what 
constitutes  a  "major  rule."  In  addition, 
the  Social  Security  Administration  has 
determined,  as  required  under  the 
aforementioned  statute,  that  these 
regulations  do  not  create  any  unfunded 
mandates  for  State  or  local  entities 
under  sections  202-205  of  the 
Unfunded  Mandates  Act  of  1995.  OMB 
has  reviewed  these  final  rules. 

We  have  also  determined  that  these 
rules  meet  the  plain  language 
requirement  of  Executive  Order  12866 
and  the  President's  memorandum  of 
June  1, 1998. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  primarily  affect 
individuals  who  are  applying  for  or 
receiving  tide  n  or  tide  XVI  benefits 
because  of  blindness  or  disability,  and 
States  which  administer  the  Medicaid 
program  and/or  pay  supplemental 
benefits  to  SSI  eligible  individuals. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001.  Social  Security- 
Disability  Insurance;  96.002,  Social  Security- 
Retirement  Insurance;  96.004.  Social 
Security-Survivors  Insurance;  96.006. 
Supplemental  Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance,  Reporting  and 
recordkeeping  requirements,  Social 
Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure,.  Aged,  Blind,  Disability 
benefits,  I*ublic  assistance  programs. 
Reporting  and  recordkeeping 
requirements,  Supplemental  Security 
Income. 

Dated:  November  9,  2000. 
Kenneth  S.  Apfel. 
Commissioner  of  Social  Security. 

For  the  reasons  stated  in  the 
preamble,  the  Social  Security 
Administration  is  amending  parts  404 
and  416  of  chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  as  follows: 
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PART  404'-FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authority:  Set  s  2U2.  205ld).  (b).  and  (ti)- 
(h),  216(i).  221(a)  and  (i).  222(c),  223,  225. 
and  r02(a)(5)  ot  the  Social  Security  Act  (42 
U.S.C.  402.  40S(a),  (b).  and  (d)-(hl.  416(i). 
42t(a)  and  (i).  422(c).  423.  425,  and 
902(a)(51):  sec.  211(bl.  Pub.  L    104-193.  110 
Stat.  2105,  2189. 

2.  Section  404.1574  is  amended  by 
revising  paragraphs  (b)(2),  (b)(3),  (b)(4). 
and  (b)(6)  to  read  as  follows: 

§  404.1 574    Evaluation  guides  If  you  are  an 

employee. 

*         •         •         «         * 

(b)*   *   * 

(2)  Earnings  that  will  ordinarily  show 
that  you  have  engaged  in  substantial 
gainful  activity.  We  will  consider  that 
your  earnings  from  your  work  activity  as 
an  employee  (including  earnings  from 
sheltered  work,  see  paragraph  fb)(4)  of 
this  section)  show  that  you  engaged  in 
substantial  gainful  activity  if: 

(i)  Before  January  1,  2001.  they 
averaged  more  than  the  amount(s)  in 
Table  1  of  this  section  for  the  time(s)  in 
which  you  worked. 

(ii)  Beginning  January  1.  2001,  and 
each  year  thereafter,  they  average  more 
than  the  larger  of: 

(A)  The  amount  for  the  previous  year, 
or 

(B)  An  amount  adjusted  for  national 
wage  growth,  calculated  by  multiplying 
$700  by  the  ratio  of  the  national  average 
wage  index  for  the  year  2  calendar  years 
before  the  year  for  which  the  amount  is 
being  calculated  to  the  national  average 
wage  index  for  the  year  1998.  We  will 
then  round  the  resulting  amount  to  the 
next  higher  multiple  of  $10  where  such 
amount  is  a  multiple  of  $5  but  not  of 
$10  and  to  the  nearest  multiple  of  $10 
in  any  other  case. 

Table  1 


For  months: 

Your  month- 
ly earnings 
averaged 
more  than 

In  calerxlar  years  before  1976 
In  calendar  year  1976  

$200 
230 

In  calerKJar  year  1977  

240 

In  calendar  year  1978  

260 

in  calendar  year  1979  

280 

In  calendar  years  1980-1989  ... 
January  1990-June  1999  

300 
500 

July  1 999-December  2000  

700 

equal  to  or  less  than  the  aniount(s) 
determined  under  paragraph  (b)(2)(ii)  of 
this  section  for  the  year(s)  in  which  you 
work,  we  will  generally  consider  that 
the  earnings  from  your  work  as  an 
employee  will  show  that  you  have  not 
engaged  in  substantial  gainful  activity.  If 
your  earnings  for  months  before 
lanuarv',  2001,  were  less  than  the 
amount{s)  in  Table  2  of  this  section  for 
the  year(s)  in  which  you  worked,  we 
will  generally  consider  that  the  earnings 
from  your  work  as  an  employee  will 
show  that  you  have  not  engaged  in 
substantial  gainful  activity. 

Table  2 


Your  month- 

For months: 

ly  earnings 
averaged 
less  than 

In  calendar  years  before  1976 

$130 

In  calendar  year  1976  

150 

In  calendar  vear  1977      

160 

In  calendar  year  1978  

170 

In  calendar  year  1979         

180 

In  calendar  years  1980-1989   .. 

190 

In  calendar  years  1990-2000 

300 

(3)  Earnings  that  will  ordinarily  show 
that  you  have  not  engaged  m  substantial 
gainful  activity.  If  your  earnings  for 
months  beginning  January,  2001,  are 


(4)  Before  January  1,  2001,  if  you 
worked  m  a  sheltered  workshop.  Before 
January  1,  2001,  if  you  worked  in  a 
sheltered  workshop  or  a  comparable 
facility  especially  set  up  for  severely 
impaired  persons,  we  will  ordinarily 
consider  that  your  earnings  from  this 
work  show  that  you  have  engaged  in 
substantial  gainful  activity  if  your 
earnings  averaged  more  than  the 
amounts  in  table  1  of  paragraph  (b)(2)  of 
this  section.  Average  monthly  earnings 
from  a  sheltered  workshop  or  a 
comparable  facility  that  are  equal  to  or 
less  than  those  amounts  indicated  in 
table  1  of  paragraph  (b)(2)  of  this  section 
will  ordinarily  show  that  you  have  not 
engaged  in  substantial  gainful  activity 
without  the  need  to  consider  other 
information,  as  described  in  paragraph 
(b)(6)  of  this  section,  regardless  of 
whether  they  are  more  or  less  than  those 
indicated  in  paragraph  (b)(3)  of  this 
section.  When  your  earnings  from  a 
sheltered  workshop  or  comparable 
facility  are  equal  to  or  less  than  those 
amounts  indicated  in  table  1  of 
paragraph  (b)(2),  we  will  consider  the 
provisions  of  paragraph  (b)(6)  of  this 
section  only  if  there  is  evidence 
showing  that  you  may  have  engaged  in 
substantial  gainful  activity.  For  work 
performed  in  a  sheltered  workshop  in 
months  beginning  January'  2001,  the 
rules  of  paragraph  {b)(2),  (3),  and  (6) 
apply  the  same  as  they  do  to  any  other 
work  done  by  an  employee. 


(6)  Earnings  that  are  not  high  enough 
to  ordinarily  show  that  you  engaged  in 
substantial  gainful  activity. 

(i)  Before  January  1,  2001,  if  your 
average  monthly  earnings  were  between 
the  amounts  shown  in  paragraphs  (b)(2) 
and  (3)  of  this  section,  we  will  generally 
consider  other  information  in  addition 
to  your  earnings  (see  paragraph 
(b)(6)(iii)  of  this  section).  This  rule 
generally  applies  to  employees  who  did 
not  work  in  a  sheltered  workshop  or  a 
comparable  facility,  although  we  may 
apply  it  to  some  people  who  work  in 
sheltered  workshops  or  comparable 
facilities  (see  paragraph  fb)(4)  of  this 
section). 

(ii)  Beginning  January  1,  2001,  if  your 
average  monthly  earnings  are  equal  to  or 
less  than  the  amounts  determined  under 
paragraph  (b)(2)  of  this  section,  we  will 
generally  not  consider  other  information 
in  addition  to  your  earnings  unless  there 
is  evidence  indicating  that  you  may  be 
engaging  in  substantia  gainful  activity 
or  that  you  are  in  a  position  to  defer  or 
suppress  your  earnings. 

(iii)  Examples  of  otner  information  we 
may  consider  include,  whether — 

(A)  Your  work  is  comparable  to  that 
of  unimpaired  people  in  your 
community  who  are  doing  the  same  or 
similar  occupations  as  their  means  of 
livelihood,  taking  into  account  the  time, 
energy,  skill,  and  responsibility 
involved  in  the  work,  and 

(B)  Your  work,  although  significantly 
less  than  that  done  by  unimpaired 
people,  is  clearly  worth  the  amounts 
shown  in  paragraph  (b)(2)  of  this 
section,  according  to  pay  scales  in  your 
community. 
***** 

3.  Section  404.1592  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  404.1 592    The  trial  work  period. 

***** 

(b)  What  we  mean  by  services.  When 
used  in  this  section,  services  means  any 
activity  (whether  legal  or  illegal),  even 
though  it  is  not  substantial  gainful 
activity,  which  is  done  in  employment 
or  self-employment  for  pay  or  profit,  or 
is  the  kind  normally  done  for  pay  or 
profit.  We  generally  do  not  consider 
work  done  without  remuneration  to  be 
sen'ices  if  it  is  done  merely  as  therapy 
or  training  or  if  it  is  work  usually  done 
in  a  daily  routine  around  the  house  or 
in  self-care.  We  will  not  consider  work 
you  have  done  as  a  volunteer  in  the 
federal  programs  described  in  section 
404.1574(d)  in  determining  whether  you 
have  performed  services  in  the  trial 
work  period, 

(1)  If  you  are  an  employee.  We  will 
consider  your  work  as  an  employee  to 
be  services  if: 


(i)  Before  January  1.  2002,  your 
earnings  in  a  month  were  more  than  the 
amount(s)  indicated  in  Table  1  for  the 
year(s)  in  which  you  worked. 

(ii)  Beginning  January  1,  2002,  your 
earnings  in  a  month  are  more  than  an 
amount  determined  for  each  calendar 
year  to  be  the  larger  of: 

(A)  Such  amount  for  the  previous 
year,  or 

(B)  An  amoimt  adjusted  for  national 
wage  growth,  calculated  by  multiplying 
$530  by  the  ratio  of  the  national  average 
wage  index  for  the  year  2  calendar  years 
before  the  year  for  which  the  amoimt  is 
being  calculated  to  the  national  average 
wage  index  for  1999.  We  will  then 
round  the  resulting  amount  to  the  next 
higher  multiple  of  $10  where  such 
amoimt  is  a  multiple  of  $5  but  not  of 
$10  and  to  the  nearest  multiple  of  $10 
in  any  other  case. 

I 


(2)  If  you  are  self-employed.  We  will 
consider  your  activities  as  a  self- 
employed  person  to  be  services  if: 

(i)  Before  January  1,  2002,  your  net 
earnings  in  a  month  were  more  than  the 
amount(s)  indicated  in  Table  2  of  this 
section  for  the  year(s)  in  which  you 
worked,  or  the  hours  you  worked  in  the 
business  in  a  month  are  more  than  the 
number  of  hours  per  month  indicated  in 
Table  2  for  the  years  in  which  you 
worked. 

(ii)  Beginning  January  1,  2002,  you 
work  more  than  80  hours  a  month  in  the 
business,  or  your  net  earnings  in  a 
month  are  more  than  an  amoimt 
determined  for  each  calendar  year  to  be 
the  laijger  of: 

(A)  Such  amount  for  the  previous 
year,  or 

(B)  An  amount  adjusted  for  national 
wage  growth,  calculated  by  multiplying 

Table  2.— For  the  Self-Employed 


$530  by  the  ratio  of  the  national  average 
wage  index  for  the  year  2  calendar  years 
before  the  year  for  which  the  amount  is 
being  calculated  to  the  national  average 
wage  index  for  1999,  We  will  then 
round  the  resulting  amount  to  the  next 
higher  multiple  of  $10  where  such 
amount  is  a  multiple  of  $5  but  not  of 
$10  and  to  the  nearest  multiple  of  $10 
in  any  other  case. 

Table  1 . — For  Employees 


For  monttis 

You  eam 
more  ttian 

In  calendar  years  before  1979 
In  calendar  years  1979-1989  ... 
In  calendar  years  1990-2000  ... 
In  calendar  year  2001   

$50 

75 

200 

530 

I 


For  months 


In  calendar  years  before  1979 
In  calendar  years  1979-1969  . 
In  calendar  years  1990-2000  . 
In  calendar  year  2001  


Your  net 

earnings  are 

more  ttian 


Or  you  wortc  in 

the  business 

more  tfian 


1 5  hours 
15  hours. 
40  hours 
80  hours 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND  AND  DISABLED 

1,  The  authority  citation  for  Subpart 
I  of  Part  416  continues  to  read  as 
follows: 

Authority:  Sees.  702(a)(5),  1611, 1614. 
1619. 1631(a),  (c)  and  (d)(1).  and  1633  of  the 
Social  Security  Act  (42  U.S.C,  902(a)(5). 
1382,  1382c,  1382h,  1383(a).  (c)  and  (d)(1). 
and  1383b);  sees.  4(c)  and  5.  6(c)-(e).  14(a) 
and  15.  Pub.  L.  98-460.  98  Stat,  1794. 1801. 
1802,  and  1808  (42  U.S.C.  421  note,  423  note. 
1382h  note). 

2.  Section  416.974  is  amended  by 
revising  paragraphs  (b)(2},  (b)(3),  (b)(4) 
and  (b)(6)  to  read  as  follows: 

§  41 6.974    Evaluation  guides  If  you  are  an 
employee. 

***** 

(b)  *   *   * 

(2)  Earnings  that  will  ordinarily  show 
that  you  have  engaged  in  substantial 
gainful  activity.  We  will  consider  that 
your  earnings  from  your  work  activity  as 
an  employee  (including  earnings  from 
sheltered  work,  see  paragraph  (b)(4)  of 
this  section)  show  that  you  engaged  in 
substantial  gainful  activity  if: 

(i)  Before  January  1,  2001,  they 
averaged  more  than  the  amoimt(s]  in 


Table  1  of  this  section  for  the  time(s)  in 
which  you  worked, 

(ii)  Beginning  January  1,  2001,  and 
each  year  thereafter,  they  average  more 
than  the  larger  of: 

(A)  The  amount  for  the  previous  year, 
or 

(B)  An  amount  adjusted  for  national 
wage  growth,  calculated  by  multiplying 
$700  by  the  ratio  of  the  national  average 
wage  index  for  the  year  2  calendar  years 
before  the  year  for  which  the  amount  is 
being  calculated  to  the  national  average 
wage  index  for  the  year  1998.  We  will 
then  roimd  the  resulting  amount  to  the 
next  higher  multiple  of  $10  where  such 
amount  is  a  multiple  of  $5  but  not  of 
$10  and  to  the  nearest  multiple  of  $10 
in  any  other  case. 

Table  1 

1 

Your  month- 


(3)  Earnings  that  will  ordinarily  show 
that  you  have  not  engaged  in  substantial 
gainful  activity.  If  your  earnings  for 
months  begimiing  January.  2001,  are 
equal  to  or  less  than  the  amount(s) 
determined  under  paragraph  Cb)(2)(ii)  of 
this  section  for  the  year(s)  in  which  you 
work,  we  will  generally  consider  that 
the  earnings  from  your  work  a&.an 
employee  will  show  that  you  have  not 
engaged  in  substantial  gainful  activity.  If 
your  earnings  for  month  before  January. 
2001.  were  less  than  the  amount(s)  in 
Table  2  of  this  section  for  the  year(s)  in 
which  you  worked,  we  will  generally 
consider  that  the  earnings  from  your 
work  as  an  employee  will  show  tliat  you 
have  not  engaged  in  substantial  gainful 
activity. 

Table  2 


For  months: 

ly  eamlngs 
averaged 
more  than: 

In  calendar  years  before  1976 
In  calendar  year  1976  

S200 
230 

In  calendar  year  1977  

240 

In  calendar  year  1978  

260 

In  calendar  year  1 979  

280 

In  calendar  years  1980-1989  „. 

January  1990-%June  1999  

July  1 999-December  2000  

300 
500 
700 

For  months: 


Your  month- 
ly earnings 
averaged 
less  than: 


In  calendar  years  before  1976 
In  calendar  year  1976  

$130 
150 

In  calendar  year  1977  

In  calendar  year  1978  

160 
.170 

In  calendar  year  1979  

180 

In  calendar  years  1980-1989  .. 
In  calendar  years  1990-2000 

190 
300 
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(4)  Before  January  1.  2001.  ifvou 
worked  m  a  sheltered  workshop  Befon- 
fdnuarv  1.  2001.  if  you  worked  in  a 
sheltered  workshop  or  a  comparable 
facility  especially  set  up  for  severelv 
impaired  persons,  we  will  ordinarily 
consider  that  your  earnings  from  thi> 
work  show  that  you  have  engaged  in 
substantial  gainful  activity  if  your 
earnings  averaged  more  than  the 
amounts  in  the  table  in  paragraph  (b)(2) 
of  this  section.  Average  monthly 
earnings  from  a  sheltered  workshop  or 
a  comparable  facility  that  are  equal  to  or 
less  than  those  amounts  indicated  in 
table  1  of  paragraph  (b)(2)  of  this  section 
will  ordinarily  show  that  you  have  not 
engaged  in  substantial  gainful  activity 
without  the  need  to  consider  other 
information,  as  described  in  paragraph 
{b)(6)  of  this  section,  regardless  of 
whether  they  are  more  or  less  than  those 
indicated  in  paragraph  (b)(3)  of  this 
section.  When  your  earnings  from  a 
sheltered  workshop  or  comparable 
facility  are  equal  to  or  less  than  those 
amounts  indicated  in  table  1  of 
paragraph  (b)(2).  we  will  consider  the 
provisions  of  paragraph  (b)(6)  of  this 
section  only  if  there  is  evidence 
showing  that  you  may  have  engaged  in 
substantial  gainful  activity.  For  work 
performed  in  a  sheltered  workshop  in 
months  beginning  January  2001.  the 
rules  of  paragraphs  (b)(2),  (3),  and  (6) 
applv  the  same  as  they  do  to  any  other 
work  done  by  an  employee. 
***** 

(6)  Earnings  that  are  not  high  enough 
to  ordinarily  show  that  you  engaged  in 
substantial  gainful  activity. 

(i)  Before  January  1,  2001.  if  your 
average  monthly  earnings  were  between 
the  amounts  shown  in  paragraphs  (b)(2) 
and  (3)  of  this  section,  we  will  generallv 
consider  other  information  in  addition 
to  your  earnings  (see  paragraph 
(b)(6)(iii)  of  this  section).  This  rule 
generallv  applies  to  employees  who  did 
not  work  in  a  sheltered  workshop  or  a 
comparable  facility,  although  we  mav 
apply  it  to  some  people  who  work  in 
sheltered  workshops  or  comparable 
facilities  (see  paragraph  (b)(4)  of  this 
section). 

(ii)  Beginning  January  1,  2001.  if  your 
average  monthly  earnings  are  equal  to  or 
less  than  the  amounts  determined  under 
paragraph  (b)(2)  of  this  section,  we  will 
generally  not  consider  other  information 
in  addition  to  your  earnings  unless  there 
is  evidence  indicating  that  you  may  be 
engaging  in  substantial  gainful  activitv 
or  that  you  are  in  a  position  to  defer  or 
suppress  your  earnings. 

(iii)  Examples  of  other  information  we 
may  consider  include,  whether — 

(A)  Your  work  is  comparable  to  that 
of  unimpaired  people  in  your 


community  who  are  doing  the  same  or 
similar  occupations  as  their  means  of 
livelihood,  taking  into  account  the  time, 
energy,  skill,  and  responsibility 
involved  in  the  work,  and 

(B)  Your  work,  although  significantly 
less  than  that  done  by  unimpaired 
people,  is  clearly  worth  the  amounts 
shown  in  paragraph  (b)(2)  of  this 
section,  according  to  pay  scales  in  your 
community. 
***** 

3  The  authority  citation  for  Subpart 
K  of  Part  416  continues  to  read  as 
follows: 

Authority:  .Sw  s   702(a)(5|.  1602,  1611. 
1612,  1613'  1614(f).  1621.  and  1631  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5). 
1381a.  1382.  1382a.  1382b.  1382c{f).  1382J. 
and  1383);  sec   211.  Pub.  L.  93-66.  87  Stat. 
154  (42  U.S.C.  1382  note). 

4.  Section  416.1112  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§416.1112    Earned  income  we  do  not 
count. 


(c)  *  *  * 

(3)  If  you  are  a  blind  or  disabled  child 
who  is  a  student  regularly  attending 
school  as  described  in  §416.1861: 

(i)  For  earned  income  beginning 
January  1.  2002,  monthly  and  yearly 
maximum  amounts  that  are  the  larger  of; 

(A)  The  monthly  and  yearly  amounts 
for  the  previous  year,  or 

(B)  Monthly  and  yearly  maximum 
amounts  increased  for  changes  in  the 
cost-of-living,  calculated  in  the  same 
manner  as  the  Federal  benefit  rates 
described  in  §  416.405,  except  that  we 
will  use  the  calendar  year  2001  amounts 
as  the  base  amounts  and  will  round  the 
resulting  amount  to  the  next  higher 
multiple  of  SlO  where  such  amount  is 

d  multiple  of  $5  but  not  of  $10  and  to 
the  nearest  multiple  of  SlO  in  any  other 
case. 

(ii)  For  earned  income  before  January 
1.  2002.  the  amounts  indicated  in  Table 
1  of  this  section 

Table  1 


■ 

But  not 

For  months 

Up  to  per 

montti 

more  ttian 
in  a  cal- 

endar year 

In  calendar 

years  t>efore 

2001 

$400 

SI  .620 

In  calendar  year 

2001     

1,290 

5.200 

!FR  Dnr   00-33271  Filed  12-28-00;  8:4.5  am] 
BILUNG  COOE  4191-02-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Decoquinate  and  Monensin 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Alpharma. 
Inc.  The  NADA  provides  for  use  of 
approved,  single-ingredient  decoquinate 
and  monensin  Type  A  medicated 
articles  to  make  two-way  combination 
drug  Type  B  and  Type  C  medicated 
feeds  used  for  prevention  of  coccidiosis 
and  improved  feed  efficiency  in  cattle 
fed  in  confinement  for  slaughter. 
DATES:  This  rule  is  effective  December 
29,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janis  R.  Messenheimer,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-827- 
7578. 

SUPPLEMENTARY  INFORMATION:  Alpharma 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  NJ  07024,  filed  NADA  141-148 
that  provides  for  use  of  DECCOX*  (27.2 
gram  per  pound  (g/lb)  decoquinate)  and 
Rumensin®  (20,  30,  45,  60,  80.  or  90.7 
g/lb  monensin  activity  as  monensin 
sodium)  Type  A  medicated  articles  to 
make  two-way  combination  Type  B  and 
Type  C  medicated  feeds.  The  Type  C 
medicated  feeds  contain  13.6  to  27.2 
g/ton  decoquinate  and  5  to  30  g/ton 
monensin,  and  are  used  for  prevention 
of  coccidiosis  caused  by  Eimeria  bovis 
and  E.  zuemii.  and  improved  feed 
efficiency  in  cattle  fed  in  confinement 
for  slaughter.  The  NADA  is  approved  as 
of  November  16,  2000,  and  the 
regulations  in  21  CFR  558.195  and 
558.355  are  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summarv'  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852,  between  9 
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a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 


List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1,  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 


2.  Section  558.195  is  amended  in  the 
table  in  paragraph  (d)  by  adding  an 
entry  following  "13.6  to  27.2  (0.0015  to 
0.003  pet)'  and  before 
"Chlortetracycline  approximately  400  ' 
to  read  as  follows: 

§558.195    Decoquinate. 

***** 

(d)  *   *   * 


Decoquinate  In 
grams  per  ton 


Combination  in 
grams  per  ton 


Indications  for  use 


Monensin  5  to  30 


Cattle  fed  in  confinement  for  slaughter; 
for  prevention  of  coccidiosis  caused 
by  Eimeria  bovis  and  E.  zuemii,  and 
improved  feed  efficiency. 


Limrtations 


Sponsor 


Feed  only  to  cattle  fed  in  confinement 
for  slaughter.  Feed  continuously  as 
the  sole  ration  to  provide  22.7  mg  of 
decoquinate  per  100  lb  body  weight 
per  day  and  50  to  360  mg  of 
monensin  per  head  per  day.  Feed  at 
least  28  days  during  period  of  expo- 
sure to  coccidiosis  or  when  it  is  likely 
to  t)e  a  hazard.  Do  not  feed  to  ani- 
mals producing  milk  for  food  Also 
see  (c)(1)  of  this  paragraph  and 
§  558.355(d)(8).  f^4onensin  as 
monensin  sodium  provided  by 
000986  in  §  510.600(c)  of  this  chap- 
ter. 


046573 


3.  Section  558.355  is  amended  by 
adding  paragraph  (f)(7)  to  read  as 
follows: 

§  558.355    Monensin. 


(fl*** 

(7)  Monensin  may  also  be  used  in 
combination  with  decoquinate  as  in 
§558.195. 

Dated:  December  20,  2000. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  00-33217  Filed  12-28-00;  8:45  am] 

BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  777 

[FHWA  Docket  No.  FHWA-97-2514;  96-8] 
RIN2125-AD78 

Mitigation  of  Impacts  to  Wetlands  and 
Natural  Habitat 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
rule  concerning  the  eligibility  for 
Federal-aid  transportation  funding  of 
activities  to  mitigate  impacts  to 
wetlands  and  natiu-al  habitats  due  to 
highway  projects  funded  pursuant  to 
provisions  of  title  23,  U.S.  Code.  It 
updates  the  FHWA's  wetlands 
regulation  to  conform  with  wetland  and 
natural  habitat  mitigation  provisions 
contained  in  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  and  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21). 


which  allow  increased  flexibility  for 
Federal  funding  participation  under  title 
23,  U.S.  Code,  in  mitigation  measures 
for  impacts  of  federally  funded  highway 
projects  to  wetlands  and  natural  habitats 
EFFECTIVE  DATE:  January  29,  2001, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Paul  Garrett,  Office  of  Natural 
Environment,  (303)  969-5772,  ext.  332. 
email  address: 

paul.garrett@fhwa.dot.gov;  FFTWA,  555 
Zang  Street,  Lakewood,  CO  80228,  office 
hours  are  from  8  a.m.  to  5  p.m.,  m.t., 
Monday  through  Friday,  except  Federal 
holidays;  or  Mr.  Robert  J.  Black,  Office 
of  the  Chief  Counsel,  HCC-30,  (202) 
366-1359,  email  address: 
robert.black@fhwa.dot.gov,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590- 
0001.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-4dl.  by  using  the 
universal  resource  locator  (URL);  http:/ 
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'dms.dot.gov  It  is  available  24  hours 
each  dav.  365  days  each  year.  Please 
follow  the  instructions  online  for  mure 
information  and  help 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Ser\ice  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at  http:'/www. nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at  http://v\i%-v^-. access. gpo.gov/narn 

Table  of  Contents 

.\.  Bat  kground 

B.  Who  is  affected  by  the  wetlands  rule? 

C.  What  does  the  rule  do  and  what  change.s 

were  made  in  the  final  rule  due  to 
comments  received  on  the  proposed 
■    rule? 

D.  Why  did  the  FHW.A  change  the  rule' 

E.  Discussion  of  comments. 

F  Rulemaking  analyses  and  notices. 

A.  Background 

The  FHWA  issued  a  notice  of 
proposed  rulemaking  (N'PRM)  lune  17, 
1996.  at  61  PR  30553.  and 
supplementars'  notices  of  proposed 
rulemaking  (SNPRMs)  lune  18.  1997.  at 
62  PR  33047.  and  .^pril  7,  1999.  at  64 
PR  16870 

This  final  rule  establishes  the 
following: 

1.  The  criteria  for  participation  with 
Federal  highway  funds  (title  23.  U.S. 
Code)  in  costs  of  mitigation  of  impacts 
to  wetlands  and  natural  habitats: 

2.  A  preference  in  compensatory 
mitigation  of  wetlands  and  natural 
habitats  impacts  due  to  highway 
projects  funded  pursuant  to  title  23. 
U.S.  Code,  for  mitigation  banks,  where 
the  impacts  are  within  the  service  area 
of  the  bank,  and  the  bank  has  been 
properlv  permitted;  and 

3.  The  requirements  for  evaluation  of 
wetlands  impacts  due  to  such  projects 
and  implementation  of  mitigation 
consistent  with  current  technology  and 
wetlands  science 

This  regulation  does  not  establish  a 
requirement  to  implement  mitigation  of 
impacts  to  resources  regulated  under  the 
Clean  Water  Act  (33  U.S.C.  1344).  the 
Section  404  regulatory  program,  or  to 
other  resources  regulated  under  other 
Federal.  State,  or  local  regulations,  or  to 
unregulated  natural  habitat  resources.  It 
establishes  requirements  for  eligibility 
of  such  actions  for  Federal  funding 
participation  and  the  banking 
preference  only. 

Approximately  50  percent  of  our 
nation's  wetlands  have  been  lost  in  the 
last  two  hundred  years.  Section  404  of 
the  Clean  Water  Act  (CWA)  established 


the  regulatorv'  program  of  the  U.S.  Army 
Corps  of  Engineers  (33  CFR  Parts  320- 
330)  to  permit  discharges  of  dredged 
and  Fill  material  in  wetlands  and  other 
waters  of  the  United  .States,  and  helps 
to  protect  the  nation's  wetlands 
resources,  functions,  and  values  by 
requiring  environmental  review  for  the 
issuance  of  suc:h  permits.  The  permit 
review  proi  t!ss  requires  a  sequencing 
analvsis  of  alternatives  to  avoid  and 
minimize  wetlands  impacts  as  much  as 
practicable  in  accordance  with  40  CFR 
230.10(a)  (the  St>ction  404  (b)(1) 
guidelines),  and  consideration  of 
compensatory  mitigation  for 
unavoidable  impacts. 

Executive  Order  11990,  Protection  of 
Wetlands.  (42  PR  26961:  3  CFR.  1977 
comp.,  p.  121)  directs  Federal  agencies 
to  avoid  to  the  extent  possible  adverse 
impacts  associated  with  the  destruction 
or  modification  of  wetlands,  and  to 
avoid  direct  or  indirect  support  of  new 
construction  in  wetlands  wherever  there 
is  a  practicable  alternative  Other 
Federal  programs  designed  to  conserve 
and  protect  wetlands  include  the 
Emergency  Wetlands  Protection 
Resources  Act  of  1986  (16  U.S.C.  3921- 
3931).  the  North  American  Waterfowl 
Management  Plan  (16  U.S.C. 
4401  (aid 2)).  and  the  Wetlands  Reserve 
Program  (16  U.S.C.  3837).  Private 
organizations,  such  as  Ducks  Unlimited, 
have  been  established  to  help  conserve, 
restore,  and  protect  wetlands  as 
waterfowl  habitat.  In  addition,  there  are 
State  and  local  wetlands  protection 
programs  and  regulations  that  must  be 
met  when  planning  and  building 
highway  projects. 

The  FHWA  implements  the  regulatory 
and  national  policy  requirements  stated 
above.  The  LSTEA  (Pub.  L.  102-240.  105 
Stat.  1914),  and  theTEA-21  (Public  Law 
105-178,  112  Stat.  107).  both  recognized 
changes  in  wetlands  management 
regulations,  procedures  and  processes, 
and  included  important  new  authorities 
for  participation  in  costs  of  wetlands 
mitigation  with  Federal  transportation 
funds  .Accordingly,  the  FHWA  decided 
to  update  and  revise  its  regulation 
concerning  mitigation  of  wetlands.  At 
the  same  time,  in  accordance  with  new 
language  in  the  TEA-21.  eligibility  for 
use  of  Federal  transportation  funds  was 
established  for  mitigation  of  impacts  to 
natural  habitats. 

In  the  NPRM  published  on  June  17. 
1996  (61  PR  30553).  the  FHWA 
proposed  to  amend  23  CFR  Part  777. 
Mitigation  of  Impacts  to  Privately- 
owned  Wetlands,  in  order  to  update  the 
previous,  obsolete  regulation  in  light  of 
changes  brought  about  by  the  ISTEA. 
The  ISTEA  significantly  altered  the 
range  and  timing  of  alternatives  eligible 


for  Federal-aid  participation  for 
mitigation  of  wetland  impacts  due  to 
Federal-aid  highway  projects. 
Accordingly,  the  June  17,  1996,  NPRM 
revised  the  current  regulation  to 
conform  to  the  ISTEA's  requirements, 
providing  more  flexibility  to  State 
highway  agencies  in  determining 
eligibility  of  alternatives  for  Federal 
participation.  This  proposal  also 
broadened  the  scope  of  the  current 
regulation  to  encompass  all  wetlands 
mitigation  projects  eligible  for  Federal 
participation,  not  just  those  involving 
privately-owned  wetlands. 

Subsequently,  the  FHWA  determined 
that  certain  language  in  the  regulation 
proposed  in  the  NPRM,  which  was 
carried  over  from  the  original 
rulemaking  published  in  1980.  could  be 
interpreted  in  an  unnecessarily 
restrictive  manner.  Part  777.  as  then 
written,  stated  that  it  applied  to  "the 
evaluation  and  mitigation  of  adverse 
environmental  impacts  to  privately 
owned  wetlands  caused  by  new 
construction  of  Federal-aid  highway 
projects."  (23  CFR  777.1).  The  NPRM 
retained  this  language,  with  the 
exception  of  the  words  'privately 
owned."  The  FHWA  believed  this 
provision  was  unnecessarily  restrictive, 
because  under  current  law  Federal-aid 
funds  may  be  used  to  improve  or  restore 
wetlands  affected  by  past  Federal-aid 
highway  projects,  even  when  no  current 
Federal-aid  project  is  taking  place  in  the 
vicinity. 

Four  provisions  of  title  23,  U.S.  Code, 
sanction  such  "historic  wetlands" 
restoration  projects.  First,  both  the 
National  Highway  System  and  Surface 
Transportation  Programs,  created  by  the 
ISTEA.  allow  States  to  use  Federal-aid 
funds  for  wetlands  mitigation  activities. 
23  U.S.C.  103(b)(6)(m)  and  133(b)(ll). 
These  provisions  are  identically 
worded,  and  allow  the  expenditure  of 
Federal-aid  highway  funds  towards 
efforts  to  conserve,  restore,  enhance, 
and  create  wetlands.  Both  provisions 
state  that  contributions  to  such 
mitigation  efforts  may  take  place 
concurrent  with  or  in  advance  of  project 
construction.  The  FHWA  believes  this 
phrase  may  be  fairly  interpreted  as 
permissive,  rather  than  restrictive  and, 
therefore.  States  are  permitted  by  these 
two  provisions  to  use  Federal-aid  funds 
for  the  stated  purposes  concurrent  with 
or  in  advance  of  project  construction. 
Nothing  in  the  language  of  sections 
103(b)(6)(M)  or  133(b)(ll)  forbids  States 
from  doing  so  after  a  project  has  been 
completed.  No  specific  prohibition 
having  been  written  into  these 
provisions,  the  FHWA  does  not  believe 
one  is  to  be  implied. 


Two  other  provisions  of  title  23,  U.S. 
Code,  when  read  together,  also  provide 
a  basis  for  funding  so-called  historic 
wetlands  restoration  projects.  The  first 
is  23  U.S.C.  133(b)(1),  which  permits 
Surface  Transportation  Program  (STP) 
funds  to  be  spent  for  "mitigation  of 
damage  to  wildlife,  habitat,  and 
ecosystems  caused  by  a  transpotlation 
project  fimded  imder  this  title."  Under 
23  U.S.C.  101,  the  term  "project"  means 
"an  uindertaking  to  construct  a 
particular  portion  of  a  highway,  or  if  the 
context  so  implies,  the  particular 
portion  of  a  highway  so  constructed." 
This  definition  is  broad  enough  to 
encompass  not  just  new  or  even  recent 
projects,  but  any  highway  that  has  been 
constructed  using  title  23,  U.S.  Code, 
funds. 

A  final  category  of  funding  for  which 
historic  wetlands  projects  may  be 
eligible  is  that  available  imder  the  STP 
for  transportation  enhancement 
activities  (TEAs)  (23  U.S.C.  133(e)(5)). 
The  definition  of  TEAs  (23  U.S.C.  101) 
does  not  limit  them  to  those  related  to 
particular  "projects"  (as  defined  in 
section  101),  and  does  not  specify  any 
particular  time  frame  in  which  they 
must  take  place.  Historic  wetlands 
projects  could  qualify  for  STP  fimds  if 
legitimately  tied  to  one  of  the  categories 
of  TEAs  set  forth  in  the  definition,  such 
as,  scenic  beautification,  mitigation  of 
water  pollution  due  to  highway  runoff, 
or  maintaining  habitat  connectivity 
while  reducing  wildlife  mortality  due  to 
motor  vehicles. 

Accordingly,  the  FHWA  issued  an 
SNPRM,  dated  June  18,  1997  (62  FR 
33047),  which  further  amended  Part  777 
by  revising  §  777.1  to  read:  "To  provide 
policy  and  procedures  for  evaluation 
and  mitigation  of  adverse  enviroimiental 
impacts  to  wetlands  resulting  from 
projects  fimded  pursuant  to  the 
provisions  of  title  23,  United  States 
Code." 

That  SNPRM  also  made  a  technical 
amendment  to  the  text  of  the  Jime  17, 
1996,  NPRM,  and  revised  the  heading  of 
the  regulation  to  read,  "Mitigation  of 
Impacts  to  Wetlands." 

The  TEA-21  established  a  preference 
for  use  of  mitigation  banks  to  provide 
compensatory  mitigation  for 
unavoidable  wetlands  impacts  caused 
by  federally  funded  highway  projects, 
and  for  impacts  to  natural  habitat.  The 
TEA-21  provides  that,  for  projects 
funded  under  title  23,  U.S.  Code,  having 
a  wetland  impact  within  the  service  area 
of  a  mitigation  bank,  to  the  maximmn 
extent  practicable  preference  shall  be 
given  to  the  use  of  the  mitigation  bank, 
if  the  bank  contains  sufficient  credits  to 
offset  the  impact  and  is  approved  in 
accordance  with  the  Federal  Guidance 


for  the  Establishment,  Use.  and 
Operation  of  Mitigation  Banks  (60  FR 
58605,  November  28,  1995)  (Federal 
Guidance).  The  Federal  Guidance 
presents  guidance  for  the  use  of 
ecological  mitigation  banks  as 
compensatory  mitigation  in  the  Section 
404  regulatory  program  for  unavoidable 
impacts  to  wetlands  and  other  aquatic 
resources. 

B.  Who  Is  Affected  by  the  New 
Regulation? 

The  new  regulation  addresses  the 
eligibility  of  mitigation  activities  for 
impacts  to  wetlands  and  natural  habitats 
for  funding  under  title  23,  U.S.  Code. 
The  FHWA  and  State  departments  of 
transportation  (DOTs),  who  are 
responsible  for  administering  title  23, 
U.S.  Code,  fimds  and  implementing 
highway  projects,  are  the  primary' 
agencies  affected  by  the  new  regulation. 
State  departments  of  transportation  will 
have  increased  flexibility  in  planning 
and  implementing  mitigation  for 
impacts  to  wetlands  and  other  waters  of 
the  United  States,  and  to  natural 
habitats  caused  by  highway  projects 
funded  pursuant  to  title  23,  U.S.  Code. 
This  increased  flexibility  will  affect 
advance  planning  for  wetlands 
conservation  by  other  agencies  as  well 
through  interagency  coordination  and 
cooperative  projects.  Providers  of 
services  to  mitigate  wetlands  impacts, 
such  as  private  wetlands  mitigation 
banking  companies,  and  wetland 
regulatory  agencies,  including  the  U.S. 
Army  Corps  of  Engineers,  U.S. 
Enviroimiental  Protection  Agency,  and 
State  regulatory  agencies,  will  also  be 
affected  by  the  regulation  through  the 
increased  flexibility  and  the  mitigation 
banking  preference.  The  changes  in  the 
new  regulation  should  reduce  the 
permit  review  times  for  the  Section  404 
regulatory  program  by  increasing  the 
flexibility  offered  to  State  highway 
agencies  in  mitigating  impacts  to 
wetlands,  facilitate  project 
development,  and  result  in  greater 
efficiency  in  providing  mitigation  for 
uinavoidable  impacts. 

C.  What  Does  the  Rule  Do  and  What 
Changes  Were  Made  in  the  Final  Rule 
Due  to  Comments  Received  on  the 
Proposed  Rule? 

The  final  rule  establishes  a  preference 
for  wetland  mitigation  banking  in 
mitigating  wetlands  impacts  caused  by 
projects  funded  under  title  23,  U.S. 
Code,  broadens  the  regulation  to 
provide  eligibility  for  use  of  title  23 
Federal  highway  fimds  to  mitigate  for 
impacts  to  wetlands  caused  by  current 
or  past  highway  projects  funded  under 
title  23,  U.S.  Code,  and  to  mitigate 


impacts  to  natural  habitat.  The  NPRM 
did  not  address  mitigation  of  impacts  to 
natural  habitat,  however,  this  issue  was 
discussed  in  the  SNPRM  April  7,  1999 
at  64  FR  16870.  The  final  rule  also 
recognizes  the  eligibility  of 
environmental  restoration  activities 
established  in  the  TEA-21  on  highway 
projects  funded  pursuant  to  title  23. 
U.S.  Code. 

Specific  changes  in  the  final  rule  from 
those  published  in  the  NPRM  and  the 
SNPRMs  are  the  following: 

Section  777.2    Definitions 

In  the  definition  of  "compensatory 
mitigation."  the  phrase  "Activities  such 
as'"  is  deleted  in  order  to  limit  the 
definition  to  the  specific  activities  cited. 

The  definition  of  "ecologically 
desirable"  is  deleted  in  response  to 
comments  recommending  its  removal. 
The  banking  preference  in  the  TEA-21 
is  not  restricted  to  the  most  ecologically 
desirable  mitigation  alternative: 
therefore,  the  definition  is  not  needed. 

The  definition  of  natural  habitat  is 
changed  to  add  the  word  "currently"  in 
the  phra.=e  "not  currently  subject  to 
cultivation.  "  Also,  a  new  sentence  is 
added  at  the  end  of  the  definition.  These 
changes  were  made  to  more  clearly 
define  the  scope  of  the  term. 

The  definition  for  "net  gain  of 
wetlands""  is  changed  to  make  it  more 
consistent  with  the  Federal  Guidance 
and  Section  404(b)(1)  guidelines.  The 
phrase  "at  a  ratio  greater  than  1:1"  is 
added  to  clarify'  the  definition. 

A  definition  for  "practicable"  is 
added  to  make  this  regulation  consistent 
with  the  regulatory-  program  language 
found  at  33  CFR  Parts  320-330  and  40 
CFR  Part  240. 

The  definition  for  "wetland  or  habitat 
enhancement"  is  revised  to  make  it 
consistent  with  the  Federal  Guidance 
and  to  broaden  the  definition  with 
respect  to  control  and  management  of 
pests  necessary  for  enhancement. 

The  definition  for  "wetland  or  habitat 
establishment  period"  is  changed  in 
response  to  comments  to  clarify  the 
distinction  between  establishment  and 
maintenance  of  wedand  mitigation  sites. 
Maintenance  activities  are  not  eligible 
for  participation  with  Federal-aid 
highway  funds  (23  U.S.C.  116(a)), 
whereas  certain  activities  for  wetland  or 
habitat  establishment  for  the  purpose  of 
project  mitigation  have  been  identified 
as  eligible. 

A  definition  for  "wetland  or  habitat 
preservation"  is  added  to  make  this 
regulation  consistent  with  the  Federal 
Guidance. 

The  definition  for  "wetland  or  habitat 
restoration"  is  changed  in  response  to 
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comments  to  make  it  consistent  with  the 
Federal  Guidance. 

The  definition  of  "wetlands  and 
habitat  banking  and  related  measures  ' 
is  changed  in  response  to  a  commenter's 
request  to  make  it  consistent  with  the 
Federal  Guidance.  The  definition  is  now 
titled  "mitigation  bank.  " 

The  definition  of  "wetlands  or  habitat 
mitigation  credit"  is  changed  in 
response  to  comments  to  make  it 
consistent  with  the  Federal  Guidance. 

Section  777.3     Background 

This  section  is  revised  for  clarity  and 
to  add  regulatory  references.  Paragraph 
(b)  is  added  to  make  the  references  to 
title  23,  U.S.  Code,  formerly  in 
paragraph  (a),  more  clear.  Paragraphs 
(c),  (d),  and  (e)  are  added  to  provide 
reference  to  Federal  regulations  and 
guidance  pertinent  to  wetlands  and 
habitat  mitigation  activities,  at  the 
request  of  several  commenters. 

Section  777.7    Evaluation  of  Impacts 

Paragraph  (a)  is  revised  to  use 
appropriate  regulatory  language  ("shaU  " 
rather  than  ""should")  and  to  clarify  the 
applicability  of  the  regulation  relative  to 
participation  with  title  23,  U.S.  Code, 
funds.  Paragraph  (b)  is  revised  to  make 
it  clearer.  Paragraph  (c)  is  revised  to 
emphasize  concurrent  environmental 
analyses  and  processes,  and  to 
incorporate  a  reference  to  regulator^' 
guidance  relative  to  recognized 
wetlands  functions  and  mitigation  of 
impacts  found  at  33  CFR  320.4. 

Section  777.9    Mitigation  of  Impacts 

Paragraph  (a)  is  revised  to  make  it 
clearer  that  this  section  applies  to 
mitigation  activities  eligible  for 
participation  with  Federal-aid  highway 
(title  23)  funds  and  to  remove 
requirements  not  found  in  the  TE A-2 1 . 
but  stated  elsewhere  (at  40  CFR  Part 
230).  Paragraph  (b)  is  revised  to  remove 
a  perceived  bias  against  commercial 
wetlands  banks  in  the  proposed 
regulation.  Paragraphs  (c)  and  (d)  are 
added  to  make  the  regulation  more 
consistent  with  guidance  on  wetlands 
and  natural  habitat  mitigation  in  the 
TEA-21  and  to  incorporate  the  FHWA's 
current  legal  interpretation  on  eligibility 
of  mitigation  activities  for  participation 
with  title  23,  U.S.  Code,  funds. 

Section  777.11     Other  Considerations 

Paragraphs  (b)  and  (c)  are  revised  to 
make  them  consistent  and  clearer,  and 
to  include  performance  bonds  as  a 
sufficient  assurance  that  a  mitigation 
site  would  be  properly  maintained  as  a 
wetland  or  natural  habitat.  Paragraph  (g) 
is  changed  to  eliminate  unnecessary 


language  outside  the  authoritv  of  title 
23.  I' S.  Code. 

D  Why  Did  the  FHWA  Change  the  Rule? 

This  rule  was  changed  to  implement 
new  authority  for  participation  with 
Federal  highway  funds  in  mitigation  for 
wetlands  and  natural  habitat  impacts 
due  to  federally  funded  highway 
projects.  It  also  recognizes  new  needs, 
requirements,  and  methods  to 
successfully  implement  compensator^' 
mitigation,  and  implements  changes  in 
interpretation  of  existing  regulations  to 
allow  restoration  or  mitigation  of  such 
impacts  due  to  already-completed 
projects  which  were  not  mitigated  when 
the  projects  were  built. 

E  Discussion  of  Comments 

All  comments  received  on  the  NPRM 
were  carefully  considered  in  the 
decision  to  publish  a  final  rule.  A  total 
of  33  comments  were  received:  3  from 
Federal  agencies,  22  from  State 
agencies,  1  from  a  State  legislature,  3 
firom  non-governmental  organizations,  3 
from  private  wetland  bemking 
organizations  or  companies,  and  1  from 
3  U.S.  Senators. 

Comments  in  general  supported  the 
increased  flexibility  provided  by 
changes  in  the  regulation  to  conform 
with  new  authority  established  in  the 
ISTEA  and  the  TEA-21  for  mitigating 
impacts  to  wetlands  and  natural  habitat. 
However,  concerns  were  expressed  that 
this  new  authority:  (l)  Might  become  a 
requirement  with  respect  to  unregulated 
resources:  (2)  might  lead  to 
inappropriate  use  of  permits  and 
compensatory  mitigation;  (3)  might  de- 
emphasize  the  Section  404(b)(1) 
guidelines;  and  (4)  might  lead  to  lack  of 
emphasis  on  the  Naiional 
Environmental  Policy  Act  (NEPA)  in  the 
project  development  process. 

As  previously  stated,  this  regulation 
does  not  establish  any  requirement  to 
mitigate  impacts  to  wetlands,  waters  of 
the  United  States,  or  natural  habitats,  or 
to  carrv  out  environmental  restoration  of 
historic  or  past  impacts  to  such 
resources.  It  establishes  requirements 
for  participation  with  title  23.  U.S. 
Code.  Federal-aid  highway  funds  in 
costs  of  mitigation  activities  (avoidance, 
minimization,  rectification,  reduction, 
compensation  (40  CFR  1508.20))  or 
environmental  restoration  activities 
authorized  under  the  TEA-21  associated 
with  highway  projects  funded  under 
title  23.  U.S.  Code.  only.  Part  771  of  title 
23,  CFR,  establishes  the  general  project 
environmental  process,  impact  review 
requirements,  and  mitigation  policy 
under  NEPA  for  federally  funded 
highway  projects.  Specific  mitigation 
requirements  for  wetlands  and  waters  of 


the  United  States  are  established  at  33 
CFR  Part  320,  40  CFR  Part  230,  and  by 
other  applicable  State  or  local 
regulations.  Federal  requirements  for 
conservation  measures  for  habitat  of 
federally  listed  species  are  found  in  50 
CFR  Part  402— Interagency 
Cooperation — Endangered  Species  Act 
of  1973,  as  amended,  and  related 
guidance,  and  State  regulations  as 
applicable. 

Part  771  is  the  FHWA  regulation 
implementing  NEPA;  it  addresses 
appropriate  analysis  of  impacts  to  the 
natural  and  human  environment,  and 
use  of  title  23,  U.S.  Code,  funds  for 
mitigation  of  impacts  in  general.  Other 
Federal  guidance  and  regulations 
regarding  mitigation  for  impacts  to 
wetlands  and  aquatic  resources  include: 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  draft  regulations  concerning 
compatible  uses  of  Federal  wildlife 
refuges,  found  at  64  FR  49055 
(September  9. 1999);  the  USFWS  policy 
on  mitigation,  found  at  46  FR  7644 
(January  23,  1981);  the  Federal 
Guidance;  and  the  Regulations  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  (40  CFR  Part  1508). 

Since  the  ISTEA  was  passed,  the 
FHWA  has  implemented  the  additional 
flexibility  that  the  ISTEA  provided  to 
participate  in  wetland  mitigation  that 
was  not  found  in  the  old  regulation 
through  internal  memoranda  and 
technical  guidance.  The  FHWA  has 
encouraged  progressive  approaches  to 
wetlands  mitigation,  including 
development  of  mitigation  banking 
agreements  and  restoration  of  past 
impacts  which  were  not  mitigated  when 
the  highway  projects  were  constructed. 
State  DOTs  have  been  allowed  all 
possible  flexibility  in  developing 
compensatory  mitigation  approaches  for 
unavoidable  wetlands  impacts  with 
Federal  highway  funds,  and  have  been 
encouraged  to  seek  out  new  methods 
and  technology  for  mitigation.  The 
FHWA  has  participated  in  wetland 
technical  workshops,  and  published  a 
technical  manual  on  mitigation  of 
wetlands.  National  Cooperative 
Highway  Research  Program  (NCHRP) 
Report  379,  "Guidelines  for  the 
Development  of  Wetland  Replacement 
Areas,"  '  to  improve  the  value  and 
performance  of  compensatory 
mitigation. 


■  Report  379  dated  1996  is  available  for  purchase 
at  a  cost  of  565  from  the  Transportation  Research 
Board  boolcslore  at  2001  Wisconsin  .\vHnue.  .\W.. 
(;rcen  Building,  Room  34b.  Washington,  DC  20007, 
(202)  3:i4-32i:t;  or  online  at:  /)«p.    innvnos.prfu/ 
Irb.  It  is  available  for  inspt-rtion  and  copying  as 
provided  in  4«  CFR  Part  7 
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In  addition  to  supporting  the 
increased  flexibility  in  participation 
with  Federal  transportation  funds  for 
mitigation,  several  comments  also 
generally  supported  mitigation  banking 
for  mitigation  of  highway  impacts. 
Highway  projects  are  linear,  often 
resulting  in  many,  small,  incremental 
impacts.  On-site  mitigation  sometimes 
results  in  isolated  wetlands  that  might 
not  provide  benefits  commensurate  with 
costs  and  time  required  to  establish 
wetland  functions.  Due  to  the  presimied 
larger  size  of  the  mitigation  wetlands 
established  through  hanking,  and  the 
controls  that  are  recommended  by  the 
Federal  Guidance  under  the  Section  404 
permit  authority,  wetlands  banks  could 
provide  more  wetland  values  and 
benefits  per  acre  and  shoidd  receive 
sufficient  management  to  ensure  their 
functions  will  be  sustained  into  the 
futiu"e. 

Additional  comments  and  responses 
are  as  follows: 

Several  commenters  requested  that  a 
citation  to  the  Section  404(b)(1) 
guidelines  (40  CFR  Part  230)  be 
included;  others  thought  it  was  not 
necessary.  The  Section  404(b)(1) 
guidelines  are  regulatray  in  nature  and 
apply  to  environmental  review  and 
mitigation  of  impacts  imder  Section  404 
permit  authority.  The  citation  is  now 
provided  in  §^777.3. 

Several  commenters  requested 
citation  of  the  Enviroimiental  Quality 
Council  National  Environmental  Policy 
Regulations  (40  CFR  Partsl500-1508}. 
These  regulations  are  now  cited  in 
§777.7. 

One  conmiienter  requested 
information  on  the  location  and  cost  of 
mitigation  banks  established  with 
Federal  highway  funds  or  by  State 
Departments  of  Transportation  (DOTs). 
The  FHWA  does  not  collect  or  maintain 
this  data.  » 

Several  commenters  requested 
preparation  of  an  envircHimental  impact 
statement  (EIS)  on  this  rulemaking. 
Typically,  promulgation  of  rules  by  the 
FHWA  is  a  categorical  exclusion  (23 
CFR  771.117(c)(20)).  Further,  this 
rulemaking  is  not  a  proposal  for  a  major 
Federal  action  significantly  affecting  the 
environment.  Impacts  to  weUands  and 
waters  of  the  United  States  due  to 
federally  funded  highway  projects,  and 
the  appropriateness  of  the  mitigation 
provided  for  those  impacts,  are  assessed 
for  each  project  imder  NEPA  through 
two  paths.  One  is  the  NEPA  process  by 
the  State  DOT  and  the  FHWA  (23  CFR 
Part  771),  and  a  second  is  through  the 
public  interest-  review  process  for 
Section  404  permits  as  required  under 
NEPA  by  the  U.S.  Army  Corps  of 
Engineers  (33  CFR  320.4). 


This  rulemaking  does  not  establish 
additional  mandatory  mitigation 
requirements  for  wetlemds  or  natural 
habitats,  nor  does  it  alter  the  Section 
404  Regulatory  Program  or  the 
requirements  of  the  Section  404(b)(1) 
guidelines  to  avoid  and  minimize 
weUands  impacts.  The  U.S.  Army  Corps 
of  Engineers  has  revised  the  nationwide 
permit  (NWP)  program  under  Section 
404  (65  FR  12817),  effective  June  5, 
2000.  Requirements  for  notice  and 
mitigation  of  impacts  on  NWPs  have 
been  strengthened,  not  relaxed. 
Therefore,  the  FHWA  does  not  agree 
that  promulgation  of  this  final  rule 
requires  the  preparation  of  an  EIS. 

One  non-governmental  organization 
stated  that  the  Federal  highway  program 
caused  the  loss  of  "thousands  of  acres 
of  wetland."  Losses  of  weUands  due  to 
Federal  highway  projects  which 
involved  individual  Section  404  permits 
have  averaged  about  2,000  acres  per 
year  on  a  program-wide  basis  over  the 
past  three  years.  During  the  same 
period,  compensatory  mitigation  for 
these  unavoidable  impacts  has  been 
provided  at  a  ratio  of  approximately  2:1 
on  a  program  wide  basis.  The  FHWA 
will  continue  to  pursue  a  goal  of 
providing  compensatory  mitigation 
sufficient  to  help  reach  the  national  goaJ 
of  a  net  gain  in  weUands  functions  and 
values. 

One  commenter  asserted  that  this  rule 
will  encourage  greater  use  of  Section 
404  general  permits  through 
participation  in  mitigation  with  Federal 
highway  funds,  and  will  result  in  more 
wetlands  losses.  The  recent  changes  to 
the  nationwide  permit  program  do  not 
broaden  the  use  of  general  permits, 
instead  they  strengthen  the 
requirements  for  use  of  such  permits 
which  apply  to  highway  projects,  and 
increase  the  level  of  environmental 
review  and  mitigation  required. 
Therefore,  the  FHWA  does  not  believe 
that  this  rule' will  encourage  wetland 
losses.  However,  it  will  enable  better 
mitigation  on  highway  projects;  not  just 
compensatory  mitigation,  but  also 
avoidance  and  minimization,  and  will 
result  in  an  improvement  in  the 
performance  of  compensatory  mitigation 
sites. 

Numerous  comments  were  received 
on  the  definitions  (§  777.2).  Several 
commenters  suggested  revision  of  the 
definition  of  compensatory  mitigation  to 
delete  "weUand  buffer  areas,"  "usually 
occius,"  and  "Compensatory  mitigation 
*   *   *  after  such  impacts  in  special 
circimistances. "  Most  of  these 
commenters  emphasized  avoidance  and 
minimization  of  adverse  wetlands 
impacts  to  the  maximum  extent 
practicable,  and  implementation  of 


compensatory  mitigation  before  impacts 
occur  to  avoid  temporal  (temporary)  loss 
of  wetlands  functions  and  values.  Some 
commenters  opposed  allowing  the  use 
of  mitigation  banks  or  off-site 
compensatory  mitigation. 

The  Congress,  in  the  ISTEA,  made  use 
of  wetland  mitigation  banks  eligible  for 
Federal  funding  on  National  Highway 
System  and  Surface  Transportation 
Program  projects  (23  U.S.C.  133). 
Further,  the  TEA-21  establishes  a 
preference  for  the  use  of  mitigation 
banks  to  offset  unavoidable  losses  due 
to  Federal-aid  highway  projects. 
Therefore,  the  FHWA  cannot  disallow 
their  use. 

The  U.S.  Army  Corps  of  Engineers,  in 
its  recent  notice  regarding  revision  of 
the  Nationwide  Permit  Program  (64  FR 
39252,  July  21,  1999),  stated:  "The 
establishment  and  maintenance  of 
vegetated  buffers  adjacent  to  open 
waters  and  streams  will  protect,  restore, 
and  enhance  water  quality  and  aquatic 
habitat.  Vegetated  buffers  can  be  used  to 
provide  out-of-kind  compensatory 
mitigation  for  weUand  impacts  where 
the  District  Engineer  determines  that 
such  mitigation  for  wetland  impacts  is 
the  best,  ecologically,  for  the  aquatic 
environment."  This  approach  is 
consistent  with  watershed  management 
concepts  in  wetlands  and  aquatic 
resource  protection  and  conservation 
cuixenUy  being  advanced  by  the 
Administration  (Protecting  America's 
WeUands:  A  Fair,  Flexible,  and  Effective 
Approach,  White  House  Office  for 
Environmental  Policy,  1993)  and  many 
State  resource  agencies. 

Off-site  compensatory  mitigation  has 
been  accepted  by  the  U.S.  Army  Corps 
of  Engineers  as  a  means  of  obtaining 
replacement  of  lost  weUands  functions 
and  values  where  it  is  determined  to  be 
suitable.  In  some  cases,  on-site 
mitigation  is  not  available  or 
practicable.  Off-site  alternatives  might 
provide  the  opportunity  to  re-establish 
weUands  functions  where  other 
alternatives  caimot  be  implemented  or 
would  be  ineffective. 

One  commenter  asserted  that  allowing 
compensatory  mitigation  to  "occur  after 
such  impacts  imder  special 
circumstances,"  invites  abuse  of 
flexibility  and  is  not  consistent  with  the 
Federal  Guidance.  In  fact,  the  Federal 
Guidance  states:  "Compensatory 
mitigation  is  typically  implemented  and 
functioning  in  advance  of  project 
impacts,*   *   *."  The  FHWA  recognizes 
that  it  is  preferable  for  compensatory 
mitigation  to  be  accomplished  before  or 
concurrently  with  impacts.  However, 
our  current  interpretation  of  eligibility 
of  mitigation  activities  for  participation 
with  Federal  highway  funds,  based  on 
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provisions  in  the  ISTEA  and  the  TEA- 
21.  allows  mitigation  of  project  impacts 
after  the  fact,  to  the  extent  that 
mitigation  and  environmental 
restoration  projects  related  to 
transportation  projects  can  be 
undertaken  well  after  the  highway 
construction  project  has  been  completed 
and  is  in  use.  and  there  is  no  active 
federally  funded  highway  construction 
project  in  the  vicinity.  Therefore,  we  are 
leaving  the  definition  as  written. 

Conunents  by  Federal  agencies  were 
submitted  concerning  the  definition  of 
mitigation  banks  for  wetlands  and 
natural  habitats,  to  the  effect  that  the 
definition  should  be  consistent  with  the 
Federal  Guidance.  We  agree  with  this 
comment,  and  therefore  have  changed 
the  definition  of  mitigation  bank  to 
agree  with  that  found  in  the  Federal 
Guidance,  with  the  addition  that  the 
definition  also  applies  to  natural 
habitat.  A  comment  was  also  submitted 
requesting  that  "related  measures"  be 
defined  separately  from  "mitigation 
bank."  Upon  review  of  section  1106  of 
theTEA-21  (23  U.S.C.  103).  no  mention 
of  the  term  "related  measures "  was 
found.  The  FHWA  believes  that  this 
term  falls  within  a  range  of  activities 
that  would  normally  be  associated  with 
other  definitions  in  the  regulation. 
Therefore,  no  definition  is  included  for 
"related  measures."  and  the  term  is 
removed  ft'om  the  definition  and  other 
sections  where  it  appeared. 

Several  State  departments  of 
transportation  commented  on  the 
definition  of  natural  habitat  to  exclude 
highway  rights-of-way  from  the 
definition  in  accordance  with  23  CFR 
1.2.  The  FHWA  agrees  with  these 
conunents.  Once  established  through 
title  or  easement,  highway  rights-of-way 
are  excluded  from  the  definition  of 
natural  habitat.  Their  primary  purposes 
are  transportation  related.  This  is  not 
intended  to  preclude  the  use  of  rights- 
of-way  for  purposes  of  maintaining 
wildlife  passage  across  highways  by 
structures  or  other  means,  or  for 
enhancing  natural  habitats,  when 
consistent  with  transportation  uses. 

Comment  was  also  made  that  the 
definition  of  natural  habitat  could  be 
interpreted  as  precluding  the  restoration 
of  cultivated  or  artificially  landscaped 
areas  to  natural  habitat  conditions  All 
cultivated  or  landscaped  areas  were  at 
one  time  occupied  by  naturally 
occurring,  native  vegetation.  They 
usually  can  be  restored  to  natural 
habitat  through  deliberate  restoration 
processes 

Several  commenters  suggested 
changes  to  the  definition  of  "Net  gain  of 
wetlands"  (1)  To  exclude  preservation 
as  a  means  of  achieving  a  net  gain.  (2) 


to  delete  the  phrase  "at  a  ratio  greater 
than  1:1."  and  (3)  to  include  natural 
habitat  in  a  net  gain  definition  and 
policy.  The  FHWA  agrees  that 
preservation  is  not  capable  of  achieving 
a  net  gain  of  wetland  area.  However,  the 
FHWA  believes  that,  under  exceptional 
circumstances,  preservation  can  protect 
existing,  high  value  wetlands  that  are  at 
risk  of  development,  degradation,  or 
loss,  and  result  in  a  gain  in  wetlands' 
functional  capacity  in  the  long  run. 
Preservation  is  also  permitted  under  the 
Federal  Guidance  and  Section  404(b)(1) 
guidelines.  Deleting  the  phrase  "at  a 
ratio  greater  than  1:1"  will  not 
substantively  change  the  meaning  or 
interpretation  of  the  definition.  We  also 
maintain  that  this  definition  is  confined 
to  eligibility  of  mitigation  activities 
funded  pursuant  to  title  23,  U.S.  Code; 
in  other  words,  the  federally  funded 
highway  program.  Wetlands  have  been 
identified  through  special  national 
programs  and  policies  for  particular 
management  attention  and  protection  as 
unique  and  critical  national  resources, 
for  example  the  National  Clean  Water 
Action  Plan  has  specific  wetland 
elements  mcluded.  In  addition,  the 
FHWA  has  established  specific 
performance  objectives  in  its  National 
Strategic  Plan  and  Performance  Plan  for 
conservation  of  wetlands. 

The  FHWA  also  recognizes  the 
mandate  to  conserve  and  protect  the 
habitat  of  species  listed  as  threatened  or 
endangered  under  the  Federal 
Endangered  Species  Act  (ESA)  (16 
use.  1531  et  seq.)  and  other  biological 
species  of  special  concern  under  NEPA 
and  other  related  regulations  and 
policies.  Through  participation  in  the 
ESA  Section  7  process  (16  U.S.C.  1536). 
conservation  measures  for  protection 
and  recovery  of  listed  species  on 
Federal  highway  projects  are 
implemented.  Part  771  provides  for  the 
mitigation  of  significant,  adverse 
impacts  erf  Federal  highway  projects. 
Neither  FHWA  policy  nor  regulations 
preclude  participation  with  Federal 
transportation  funds  in  mitigation  for 
impacts  to  natural  habitat  which  would 
provide  compensation  ratios  greater 
than  1:1  where  appropriate  This 
regulation  does  not  prohibit  such 
appropriate  compensation  for  natural 
habitat  losses,  and  the  FHWA  believes 
that  the  ESA  and  other  conservation 
objectives  are  adequately  met  under 
those  policies  and  requirements. 
Therefore,  the  definition  is  left  as  it  is. 

One  commenter  objected  to  the  use  of 
the  definition  for  "service  area" 
provided  in  the  Federal  Guidance.  This 
definition  has  been  generally  accepted 
in  the  Section  404  regulatory  program 
and  provides  sufficient  flexibility  to 


obtain  useful,  timely,  cost-effective 
mitigation.  In  the  interest  of 
consistency,  the  definition  used  in  the 
Federal  Guidance  will  be  retained  in 
this  regulation. 

Several  commenters  suggested 
revision  or  deletion  of  the  definition  of 
"wetland  or  habitat  enhancement."  We 
agree  that  the  written  definition  was  not 
as  clear  as  we  would  like,  and  therefore 
have  particJly  replaced  it  with  the 
definition  of  "enhancement"  from  the 
Federal  Guidance.  However,  we  have 
left  examples  of  activities  which  can  be 
carried  out  to  enhance  wetlands  for 
purposes  of  determining  eligibility  for 
Federal  participation  with  Federal 
highway  funds. 

One  commenter  expressed  a  concern 
with  the  definition  of  "wetland  or 
habitat  enhancement."  saying  that 
allowing  enhancement  or  improvement 
of  areas  surrounding  wetlands  (i.e., 
buffer  zones)  should  not  be  considered 
mitigation  and  should  not  receive  credit 
for  mitigating  impacts  to  wetlands.  The 
TEA-21  provides  for  participation  with 
Federal  highway  funds  to  mitigate 
impacts  to  wetlands  and  other,  non- 
wetland,  habitats.  Mitigation  of  impacts 
to  wetlands  are  required  as  a  condition 
of  permits  issued  under  Section  404  of 
the  CWA,  and  the  appropriate 
mitigation  credits  granted  to  a 
mitigation  project  are  determined  by  the 
U.S.  Army  Corps  of  Engineers  through 
that  process.  The  definition  as  written 
allows  for  the  use  of  Federal  highway 
funds  for  mitigation  of  impacts  of 
federally  funded  highway  projects  to 
wetland  and  non-wetland  habitats,  is 
accurate,  and  has  not  been  changed. 

One  non-govemmental  organization 
requested  that  the  term  "pest  control" 
be  replaced  with  "integrated  pest 
management."  We  agree  with  this  last 
comment,  and  have  chemged  the  section 
to  that  effect. 

One  commenter  complained  that  the 
definition  of  "wetland  or  habitat 
establishment  period"  was  too  vague. 
Therefore,  the  definition  has  been 
changed  to  indicate  more  of  the 
purpose.  The  intent  of  defining  an 
establishment  period  is  to  allow 
participation  with  Federal  highway 
funds  in  corrective  measures  necessary' 
to  fully  establish  compensatory 
mitigation.  The  definition  is  necessary 
and  remains  ip  the  regulation. 

One  commenter  requested  that  the 
definition  of  "wetland  or  habitat 
functional  capacity"  be  deleted.  Section 
404  regulations  require  that  functions  of 
wetlands  being  impacted  in  a  proposed 
action  or  project  permitted  under 
Section  404  authority  be  assessed  to 
determine  the  extent  of  impacts  on 
waters  of  the  United  States  and  to 
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evaluate  the  importance  of  the  wetlands 
being  impacted.  The  concept  of 
functional  capacity  is  implicit  in  the 
Section  404  Regulatory  Program,  is  an 
essential  element  in  the 
hydrogeomorphic  functional  assessment 
approach  (HGM)  being  developed  by  the 
U.S.  Army  Corps  of  Engineers  (62  FR 
33607,  June  20, 1997),  and  is  defined 
therein.  The  FHWA  supports  the 
development  and  application  of  HGM  to 
highway  projects  where  it  is  practicable. 
Therefore,  this  definition  remains  in  the 
regulation. 

One  commenter  asked  for  a  definition 
of  "scientific  functional  assessment." 
Functional  assessment  of  wetlands  is 
defined  by  the  U.S.  Army  Corps  of 
Engineers  as  "a  process  by  which  the 
capacity  of  a  wetland  to  perform  a 
function  is  measured."  (Technical 
Report  WRP-DE-9,  U.S.  Army  Corps  of 
Engineers,  1995).  This  definition  is 
expanded  and  further  refined  in  the 
Section  404(b)(1)  guidelines  (40  CFR 
230.20-230.50).  Both  of  these 
definitions  are  science-based  in  that 
they  refer  to  or  require  factual  data 
concerning  the  observation  and 
measurement  of  conditions  that  exist  in 
wetlands  and  the  processes  which  occur 
there.  This  is  the  type  of  analysis  to 
which  the  FHWA  refers  in  the  term 
"scientific  functional  assessment."  This 
process  is  required  by  the  public 
interest  review  when  a  Section  404 
permit  is  issued  for  compliance  with  the 
Section  404(b)(1)  guidelines.  The 
Section  404(b)(1)  gwdelines  are 
"substantive  environmental  standards 
by  which  all  404  permit  applications  are 
evaluated."  (Joint  Memorandum  to  the 
Field,  USEPA  and  USAGE;  Appropriate 
Level  of  Analysis  Required  fbr 
Evaluating  Compliance  with  the  Section 
404(b)(1)  Guidelines  Alternatives 
Requirements  (August  23,  1993)). 

One  commenter  suggested  changing 
the  definition  for  "wetland  or  habitat 
mitigation  credit"  to  that  found  in  the 
Federal  Guidance;  another  suggested 
that  this  definition  be  deleted.  The 
hydrogeomorphic  approach  developed 
by  the  U.S.  Army  Corps  of  Engineers 
facilitates  using  the  concept  of 
mitigation  credits  by  presenting  an  area- 
based  functional  capacity  index  which 
can  be  used  to  determine  appropriate 
ratios  of  compensation.  Thus,  the 
concept  of  mitigation  credits  can  be 
applied  to  on-site,  project-specific 
mitigation  as  well  as  to  mitigation 
banks.  Therefore,  we  have  left  the 
definition  as  it  was,  and  added  a 
statement  that,  with  respect  to 
mitigation  banks,  the  definition  means 
the  same  as  that  in  the  Federal 
Guidance. 


A  Federal  agency  commented  on  the 
definition  for  "wetland  or  habitat 
restoration,"  suggesting  removal  of  the 
phrase  "but  have  essentially  been 
eliminated."  We  agree  that  this  phrase 
is  unnecessary,  and  have  eliminated  it. 

The  remaining  comments  apply  to  the 
body  of  the  regulation,  §§  777.3  through 
777.11. 

One  commenter  requested  that  a 
paragraph  referring  to  the  Section  404 
regulatory  program  be  included  in 
§  777.3,  background.  We  agree  with  this 
comment  and  have  included  a  reference 
to  the  U.S.  Army  Corps  of  Engineers 
Regulatory  Program,  33  CFR  Parts  320- 
330. 

One  commenter  requested  that  a 
description  of  the  preference  for  the  use 
of  mitigation  banks  for  compensatory 
mitigation  of  impacts  related  to  projects 
funded  pursuant  to  title  23,  U.S.  Code, 
as  stated  in  the  TEA-21,  be  included  in 
§  777.3.  That  preference  relates  to 
participation  in  mitigation  costs  on  such 
projects,  and  is  stated  in  §  777.9, 
Mitigation  of  Impacts. 

One  conunenter  requested  that 
monitoring  of  mitigation  projects  be 
included  in  §  777.5,  Federal 
Participation,  paragraph  (b).  Monitoring 
of  mitigation  activities  and  results  is  an 
essential  activity  to  ensure  successful 
completion  of  mitigation.  Therefore,  the 
section  is  changed  to  specifically 
include  monitoring  as  an  eligible 
activity. 

Several  commenters  requested 
§  777.5(a)  require  consultation  by  the 
State  DOTs  with  Federal  and  State 
resource  agencies  to  determine  what 
measures  are  needed  to  fully  mitigate 
adverse  impacts  to  wetlands. 
Consultation  with  resource  agencies  is 
carried  out  under  the  requirements  of 
the  Section  404  public  interest  review 
process  on  all  permits  which  have 
greater  than  minimal  effects  on  waters 
of  the  United  States.  The  Section 
404(b)(1)  guidelines  are  likewise 
universally  applied  to  the  Section  404 
Permit  process.  The  interagency  review 
process  is  also  referenced  in  §§  777.7 
and  777.11. 

One  commenter  asked  that  a 
requirement  for  compliance  with 
Section  404  of  the  CWA,  requirements 
and  other  relevant  statutes  be  added  to 
§777.7,  Evaluation  of  impacts.  The 
FHWA  agrees,  therefore  a  paragraph  is 
added  to  that  effect.  A  commenter  also 
recommended  that  indirect  and 
cumulative  impacts  be  added  to  the 
statement  in  this  section.  The  evaluation 
of  such  long  term  impacts  is  addressed 
in  §  777.7(c). 

Several  State  departments  of 
transportation  commented  in  reference 
to  §  777.7,  that  the  cost  of  mitigation 


often  exceeded  the  "value"  of  the 
wetland  resource  impacted,  and  that  the 
area  of  mitigation  required  to  satisfy  a 
Section  404  permit  condition  far 
exceeded  the  area  of  wetland  impacted. 
33  CFR  320.4{r)(2)  states: 

.Ml  compensatory  mitigation  will  be  for 
significant  resource  losses  which  are 
specifically  identifiable,  reasonably  likeh  to 
occur,  and  of  importance  to  the  human  or 
aquatic  environment.  .Mso.  all  mitigation  will 
be  directly  related  to  the  impacts  of  the 
proposal,  appropriate  to  the  scope  and  degree 

of  those  impacts,  and  reasonably  enforceable 

*    *    » 

Natxu-al  resource  values  are  ver>' 
difficult  to  determine,  since  common 
practice  in  our  society  is  to  assign  value 
to  a  service,  an  object,  or  a  parcel  of 
land,  in  monetary  terms.  Natural 
resources  that  do  not  receive  or 
encourage  direct  public  or  private  "use" 
in  some  manner,  for  instance  recreation 
or  economic  gain,  are  typically  valued 
very  low  in  monetary  terms,  lower  thr\n 
their  importance  to  a  healthy  ecosystem 
might  be.  Means  of  valuing  resources 
include  "replacement  cost," 
"willingness  to  pay"  for  use  or  access, 
and  "user  economic  expenditures" 
value,  wherein  the  economic  benefit  is 
calculated  based  on  average 
expenditures  for  those  uses.  None  of 
these  approaches  effectively  measures 
the  importance  of  a  particular  ecological 
element  to  the  healthy,  normal, 
functioning  of  ecosystems.  They  do 
approach  some  measure  of  the  economic 
significance  of  the  resource.  However, 
wetlands  have  been  identified  as  being 
of  national  importance  and  significance 
by  law,  executive  order,  and  regulation. 
Therefore,  we  assume  that  they  are 
significant  in  the  functioning  of  the 
ecosystems  within  which  they  occur, 
despite  our  inability  at  this  time  to  put 
an  "appraised"  dollar  value  or 
significance  rating  on  their  ecosystem 
relationships.  For  this  reason,  FHWA 
policy  is  that  reasonable  costs  of 
mitigation,  in  all  its  forms,  are  eligible 
for  participation  with  Federal  highway 
funds,  and  are  consistent  with  agency 
and  national  resource  conservation 
objectives,  as  exemplified  by  such 
programs  as  the  National  Clean  Water 
Action  Plan,  Wetlands  Reserve  Program, 
and  North  American  Waterfowl 
Management  Plan. 

Several  commenters  requested 
clarification  of  the  applicability  of 
§  777.9,  Mitigation  of  impacts,  to  the 
TEA-21.  section  1108(a)(7).  Surface 
Transportation  Program.  Eligibility  of 
projects  (23  U.S.C.  133(b){14)).  This 
section  of  the  TEA-21  adds  the 
following  to  the  list  of  activities  eligible 
for  Federal  transportation  funds  under 
this  section: 
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(14)  EnvTronmental  restoration  and 
pollution  abatement  projects  (int  luding  the 
retrofit  or  construction  of  storm  water 
treatment  systems)  to  address  water  pollution 
or  environmental  degradation  caused  or 
contributed  to  by  transportation  facilities, 
which  projects  shall  be  carried  out  when  the 
transportation  facilities  are  undergoing 
reconstruction,  rehabilitation,  resurfacing,  or 
restoration,  except  that  the  expenditure  of 
funds  under  this  section  for  any  such 
environmental  restoration  or  pollution 
abatement  project  shall  not  exceed  20  percent 
of  the  total  cost  of  the  reconstruction, 
rehabilitation,  resurfacing,  or  restoration 
protect 

The  commenters  raised  the  question 
whether  or  not  the  20  percent  limit 
applied  to  mitigation  of  current  impacts 
due  to  projects  funded  under  Title  23. 
The  FHWAs  interpretation  of  this 
section  is  that  the  20  percent  limit  for 
"four  r"  projects  (reconstruction, 
rehabilitation,  resurfacing,  or 
restoration)  applies  to  past  or  existing 
impacts  or  pollution  caused  by  the 
original  highway  project  or  subsequent 
construction  projects  on  the  highway, 
not  to  mitigation  of  impacts  anticipated 
by  a  proposed  new  activity. 

Several  commenters  also 
recommended  that  if  the  participation  of 
Federal  highway  funds  in  mitigation  of 
past  wetlands  impacts  were  allowed,  a 
specific  pool  of  funds  be  set  aside  for 
such  "wetland  mitigation  retrofit 
activities"  with  a  specific  funding  limit. 

"Wetland  mitigation  retrofit"  we  take 
to  mean  the  mitigation  of  historical  or 
past  wetlands  impacts  due  to  highway 
projects  which  were  not  successfully 
compensated  or  mitigated  at  the  time  of 
construction.  The  TEA-21  does  not 
subdivide  Transportation  Enhancement 
(TE)  funds  into  separate  accounts  that 
can  only  be  used  for  specified  TE 
projects.  Wetland  mitigation  retrofit 
projects  are  treated  like  any  other  TE 
project  and  are  eligible  for  TE  funding 
on  a  case-by-case  basis. 

One  commenter  requested  that  the 
term  "wetland"  in  §  777.9(a)(1)  be 
changed  to  "waters  of  the  United 
States."  and  that  the  following  phrase, 
'avoidance  and  minimization  must  be 
given  first  consideration  in  mitigating 
wetlands  impacts'  be  replaced  with 
"impacts  to  wedands  and  other  waters 
of  the  United  States  must  be  avoided 
and  minimized  to  the  maximum  extent 
practicable,  prior  to  consideration  of 
compensatory  mitigation  measures." 

One  of  the  reasons  this  regulation  is 
being  revised  is  specific  authority  in  the 
TEA-21.  which  refers  to  "natural 
habitats  and  wetlands*   *    '"Therefore, 
the  regulation  will  retain  references  to 
wetlands,  and  not  waters  of  the  United 
States,  However,  the  FHWA  recognizes 
that  the  Section  404  regulatory  program 


(33  CFR  Parts  320-330)  regulates 
discharges  in  "waters  of  the  United 
States"  (33  CFR  328  3),  which  include 
aquatic  resources  other  than  wetlands. 
Eligibility  of  funding  for  mitigation  of 
these  impacts  is  addressed  under  Fart 
771  The  FHWA  recognizes  the  need  to 
satisfy  the  requirements  for  mitigation 
established  in  the  Section  404(b)(1) 
guidelines  in  permitting  projects,  and 
also  established  in  section  1106  of  the 
TEA-21.  which  amended  23  U.S.C, 
103(b)(6)(M)  in  part,  as  follows  :  "In 
accordance  with  all  applicable  Federal 
law  (including  regulations), 
participation  in  natural  habitat  and 
wetland  mitigation  efforts*   *   *  "  We 
interpret  this  as  a  reference  to  33  CFR 
Part  320.  General  Regulatory  Policy.  40 
CFR  Part  230.  Section  404(b)(1) 
guidelines,  and  other  Federal 
regulations  related  to  wetlands  and 
natural  habitats.  It  is  not  the  intent  of 
the  FHWA  to  duplicate  regulatory 
requirements  in  this  regulation  that 
have  been  independently  established. 
Therefore,  this  reference  and  the 
accompanying  language  are  removed 
from  the  section  and  have  been  placed 
in  §  777.3.  Background, 

A  commenter  suggested  that 
§  777  9(a)(2)  specify  that  the 
compensatory  wetland  mitigation 
implemented  must  be  the  most 
preferred  environmentally  in 
accordance  with  the  Section  404(b)(1) 
guidelines.  This  change  is  beyond  the 
scope  and  intent  of  this  regulation, 
therefore,  the  requested  change  was  not 
made. 

Several  commenters  suggested  that 
the  service  area  of  a  mitigation  bank 
(§  777.9(a)(4))  be  defined  as  the  USGS 
hydrologic  unit  in  which  it  occurs.  This 
is  not  consistent  with  the  Federal 
Guidance.  Further  changes  were  also 
requested  specifying  the  proximity  of 
mitigation  to  impacts.  These  decisions 
are  made  by  the  U.S.  Army  Corps  of 
Engineers,  in  conditioning  Section  404 
permits,  and  are  not  within  the  scope  of 
this  regulation. 

A  commenter  also  suggested,  in 
reference  to  §  777.9(a)(4),  that 
compensatory  mitigation  be  allowed 
only  within  the  same  hydrologic  unit, 
and  that  out-of-kind  mitigation  should 
be  acceptable  only  if  specifically 
recommended  by  resource  agencies. 
Such  a  requirement  is  beyond  the  scope 
of  the  statute  and  this  regulation. 
General  guidelines  for  siting  of 
mitigation  banks  are  found  in  Section 
II  B{2)  of  the  Federal  Guidance. 
Requirements  for  siting  of  compensatory 
mitigation  are  determined  by  the  U,  S, 
Army  Corps  of  Engineers  as  conditions 
to  the  issuance  of  a  permit  in 
accordance  with  the  Section  404(b)(1) 


guidelines.  Therefore  we  are  not 
changing  the  language  in  this  section. 

A  commenter  recommended  that 
§  777.9  include  sequencing 
requirements  for  non- wetland,  natural 
habitats,  similar  to  that  required  by  40 
CFR  230  for  wetlands.  Sequencing,  as 
defined  in  the  Section  404(h)(1) 
guidelines,  is  the  requirement  to  avoid 
or  minimize  impacts  before  considering 
compensatory  mitigation.  Such  a 
requirement  is  beyond  the  scope  of  this 
regulation  and  the  TEA-21  authorities. 
Therefore,  a  sequencing  requirement  for 
natural  habitat  was  not  added  to  the 
regulation. 

Comment  was  made  on  this  section 
requesting  that  clarification  be  provided 
in  the  final  rule  for  the  language  in  the 
TEA-21  which  states  a  preference  for 
the  use  of  mitigation  banks,  to  the  effect 
that  an  eligible  bank  (impacts  within 
service  area,  credits  available,  approved 
and  permitted  by  the  COE  in  accordance 
with  the  Federal  Guidance]  be  used  to 
the  maximum  extent  practicable  to 
mitigate  some  of  the  wetland  impacts  on 
a  highway  project,  even  if  the  bank  does 
not  have  sufficient  credits  available  to 
mitigate  all  the  project's  impacts. 

The  TEA-21,  section  1106  (23  U.S.C. 
103(b)(6)(M))  states: 

In  accordance  with  all  applicable  Federal 
law  (including  regulations)  participation  in 
natural  habitat  and  wetland  mitigation  efforts 
related  to  projects  funded  under  this  title, 
which  may  include  participation  in  natural 
habitat  and  wetland  mitigation  banks, 
contributions  to  statewide  and  regional 
efforts  to  conserve,  restore,  enhance,  and 
create  natural  habitats  and  wetlands,  and 
development  of  statewide  and  regional 
natural  habitat  and  wetland  conservation  and 
mitigation  plans,  including  any  such  banks, 
efforts,  and  plans  authorized  under  the  Water 
Resources  I>Bvelopment  Act  of  1990  (Public 
Law  101-640)  [including  crediting 
provisions).  Contributions  to  the  mitigation 
efforts  described  in  the  preceding  sentence 
may  take  place  concurrent  with  or  in  advance 
of  project  construction;  except  that 
contributions  in  advance  of  project 
construction  may  occur  only  if  the  efforts  are 
consistent  with  all  applicable  requirements 
of  Federal  law  (including  regulations)  and 
State  transportation  planning  processes.  With 
respect  to  participation  in  a  natural  habitat  or 
wetland  mitigation  effort  related  to  a  project 
funded  under  this  title  that  has  an  impact 
within  the  service  area  of  a  mitigation  bank, 
preference  shall  be  given,  to  the  maximum 
extent  practicable,  to  the  use  of  the 
mitigation  bank  if  the  bank  contains 
sufficient  credits  to  offset  the  impact  and  the 
bank  is  approved  in  accordance  with  the 
Federal  Guidance  for  the  Establishment.  Use, 
and  Operation  of  Mitigation  Banks  (60  FR 
58605)  or  other  applicable  Federal  law 
(including  regulations). 

The  US,  Army  Corps  of  Engineers,  as 
the  agency  administering  the  Section 
404  regulatory  program,  has  the  primary 
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responsibility  to  determine  the  most 
appropriate  compensatory  mitigation 
approach  for  unavoidable  impacts  to 
wetlands  and  waters  of  the  United 
States,  including  the  use  of  a  mitigation 
bank,  under  Section  404,  CWA,  33  CFR 
Part  320.  and  40  CFR  Part  230.  33  CFR 
320.4(r)  presents  the  regulatory 
guidance  for  mitigation  of  impacts  to 
waters  of  the  United  States  in  the 
Section  404  permit  process. 

The  FHWA.  in  determining  eligibility 
for  participation  with  Federal-aid  funds 
for  irutigation  costs,  sees  no  reason  why 
the  use  of  a  permitted  mitigation  bank 
as  partial  mitigation  for  project  impacts 
should  not  be  an  eligible  expense  when 
approved  as  a  condition  for  issuance  of 
a  Section  404  permit.  Ultimately,  the 
decision  upon  which  compensatory 
mitigation  approach  to  use  for 
unavoidable  impacts  rests  with  the  U.S. 
Army  Corps  of  Engineers  under  the 
Section  404  permit  program  authority 
and  U.S.  Enviroiunental  Protection 
Agency  under  the  provisions  of  Section 
404(c). 

One  commenter  suggested  that 
§  777.9(a)(4)  explicitly  require 
mitigation  banks  to  be  certified  as 
functioning  before  credits  can  be  issued 
against  project  impeuits.  This  comment 
is  appropriate  to  the  Federal  Guidance 
and  the  Section  404  regulatory  program, 
but  beyond  the  scope  of  this  regulation. 
Therefore  §  777.9(a)(4)  was  not  changed 
in  this  regard. 

A  wetlands  mitigation  banker 
commented  on  §  777.9(b),  objecting  to 
the  phrase  "is  determined  to  be  the  most 
ecologically  desirable  and  practicable 
alternative  for  compensatory 
mitigation."  Upon  reviewing  the 
regulatory  process,  and  in  light  of  the 
other  qualifying  statements  in  the  TEA- 
21 ,  the  FHWA  believes  that  the  phrase 
is  uimecessary.  and  therefore  it  is 
deleted  from  the  final  rule.  It  should  be 
clear  under  the  Section  404  regulations, 
including  the  Section  404(b)(1) 
Guidelines,  that  a  cooperative  impact 
and  functional  assessment  process  using 
science-based  information  will  be 
employed  as  necessary  to  determine  the 
appropriate  compensatory  mitigation 
approach. 

One  commenter  requested 
clarification  of  §  777.9(c),  Contributions 
to  statewide  and  regional  efforts  to 
conserve,  restore,  enhance  and  create 
wetlands  or  natiu-al  habitats,  with 
respect  to  the  eligibility  of  "in-lieu-fee" 
mitigation  programs  for  participation 
with  Federal-aid  highway  funds.  In-lieu- 
fee  programs  are  those  in  which  funds 
are  collected  in  specific  amoimts  per 
unit  of  impact  and  are  then 
administered  by  the  regulatory  agency 
to  pay  for  compensatory  mitigation 


according  to  pre-established  objectives 
and  plans.  The  FHWA  has  not 
developed  specific  guidance  for 
participation  with  Federal-aid  highway 
funds  in  in-lieu-fee  programs  at  this 
time.  However,  in  so  far  as  in-lieu-fee 
programs  are  defined  within  the 
guidelines  provided  in  the  TEA-21, 
comply  with  other  applicable  Federal 
and  State  laws  (including  regulations), 
and  are  not  contrary  to  the  public 
interest,  they  are  eligible  for 
participation.  The  TEA-21  implicitly 
states  that  in-lieu-fee  mitigation 
programs  are  eligible  for  Federal 
participation,  as  follows  (section  1106; 
23  U.S.C.  103  (b)(6){M)): 

*   *   *  participation  in  natural  habitat  and 
wetland  mitigation  banks,  contributions  to 
statewide  and  regional  efforts  to  conserve, 
restore,  enhance,  and  create  natural  habitat 
and  wetland,  and  development  of  regional 
natural  habitat  and  wetland  conservation  and 
mitigation  plans,  *   *   * 

Accordingly,  this  regulation  makes  no 
specific  prohibition  against 
participation  in  in-lieu-fee  programs, 
other  than  the  existing  stipulation  that 
they  be  in  accordance  with  other 
applicable  Federal  laws  (including 
implementing  regulations  and  guidance) 
and  State  transportation  planning 
processes.  It  is  in  the  public  interest  that 
the  FHWA  ensure,  through  appropriate 
documentation,  cooperative  agreements, 
and  performance  contracts,  as  well  as 
direct  monitoring  and  oversight  where 
appropriate,  that  in-lieu-fee  programs 
having  participation  with  Federal 
highway  funds  provide  effective 
compensation  for  unavoidable  impacts 
due  to  federally  funded  highway 
projects. 

A  Federal  agency  expressed  concern 
about  the  use  of  "public  lands"  for 
compensatory  wetland  mitigation 
(§  777.9(b)).  The  intent  of  the  FHWAs 
mitigation  policy  and  this  regulation 
concerning  the  siting  of  mitigation  is  to 
achieve  the  highest  possible  balance  of 
ecological  values  and  public  benefits 
within  available  mitigation 
opportunities,  costs,  and  legal 
authorities.  It  is  not  the  intent  of  the 
FHWA  to  establish  a  policy  which 
preempts  management  of  public  lands 
by  the  responsible  agency,  nor  place 
uimecessary  constraints  on 
compensatory  mitigation  alternatives. 
Therefore,  the  reference  to  public  lands 
has  been  removed  from  the  regulation. 
We  have  established  no  prohibition 
against  alternatives  for  compensator}' 
mitigation  on  private  lands,  nor  any 
requirement  to  mitigate  on  publicly- 
owned  lands. 

The  Federal  Guidance  states  the 
following  in  Section  II  B(l)  "The  overall 
goal  of  a  mitigation  bank  is  to  provide 


economically  efficient  and  flexible 
mitigation  opportunities,  while  fully 
compensating  for  wetland  and  other 
aquatic  resource  losses  in  a  manner  that 
contributes  to  the  long  term  functioning 
of  a  watershed  ,  ,  .  Banks  may  be  sited 
on  public  or  private  lands.  Cooperative 
arrangement  between  public  and  private 
entities  to  use  public  lands  for 
mitigation  banks  may  be  acceptable.  In 
some  circumstances,  it  may  be 
appropriate  to  site  banks  on  Federal, 
State,  tribal,  or  locally-owned  resource 
management  areas(.  ,  .).  The  siting  of 
banks  on  such  lands  may  be  acceptable 
if  the  internal  policies  of  the  public 
agency  allow  use  of  its  land  for  such 
purposes,  and  the  public  agency  grants 
approval.  Mitigation  credits  generated 
by  beuiks  of  this  nature  should  be  based 
scdely  on  those  values  in  the  bank  that 
are  supplemental  to  the  public  programs 
already  planned  or  in  place.  .  ,  ,  ' 

One  State  department  of 
transportation  suggested  that  §  777.9(d) 
disallow  the  eligibility  of  Federal 
highway  funds  for  mitigation  or 
restoration  of  impacts  to  wetlands  fi-om 
historical  or  past  highway  projects 
without  promulgation  of  additional 
specific  and  prescriptive  guidelines  for 
implementation.  The  concern  was  that 
this  eligibility  would  result  in 
requirements  for  such  mitigation  from 
regulatory  agencies  without  legal 
authority. 

The  TEA-21  authorizes  the  use  of 
Federal  highway  construction  funds 
(tide  23,  U.S.  Code)  to  mitigate  or 
restore  current  or  past  wetlands  losses 
caused  by  federally  funded  highway 
projects,  but  establishes  no 
requirements  in  this  regard.  This  final 
rule  addresses  the  eligibility  of  wetland 
mitigation  activities  for  Federal  highway 
funding  participation,  and  do^s  not 
establish  requirements  for  mitigation  or 
ecological  restoration  of  any  type  or 
extent.  33  CFR  320.4(r)(2)  clearly  states 
that  mitigation  required  under  a  Section 
404  permit  issued  for  a  current  project 
is  meant  to  address  direct  impacts  of  the 
permitted  project,  and  not  the  impacts 
due  to  prior  or  other  current  activities 
or  projects,  as  follows:  "All 
compensatory  mitigation  will  be  for 
significant  resource  losses  which  are 
specifically  identifiable,  reasonably 
likely  to  occur,  and  of  importance  to  the 
human  or  aquatic  environment.  Also,  all 
mitigation  will  be  directly  related  to  the 
impacts  of  the  proposal,  appropriate  to 
the  scope  and  degree  of  those  impacts, 
and  reasonably  enforceable,"  The 
FnWA  opposes  extensions  of 
requirements  for  mitigation  which  are 
not  properly  authorized  by  regulation  or 
law. 
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A  non-govemmental  conservation 
organization  requested  §  777.9(d) 
require  mitigation  to  meet  specific 
conditions  for  participation  with 
Federal  transportation  funds.  The 
conditions  suggested  were  that 
mitigation  must:  (1)  improve  ecological 
conditions  of  the  regional  watershed,  (2) 
be  scientifically  measurable  as 
compensation.  (3)  be  accompanied  by  a 
long  term  management  plan.  (4)  have 
established  success  criteria,  and  (5)  have 
d  specific  time  frame  for 
implementation.  While  the  FHWA 
agrees  with  the  intent  of  these 
conditions,  we  do  not  believe  it 
necessar\'  that  they  be  added  to  this 
regulation  since  they  can  be  stipulated 
under  the  Section  40.4  permit 
conditions. 

One  commenter  requested  that 
§  777.11(a)  be  changed  to  state  that 
consultation  with  State  and  Federal 
resource  agencies  "must"'  occur,  rather 
than  "should"  occur.  The  FHWA 
believes  that  "shall"  is  the  appropriate 
language  for  this  regulation,  and 
therefore  §  777, 11(a)  is  changed  to  use 
■shall." 

One  commenter  requested 
clarification  of  the  term  "sufficient 
assurances  '  in  ^  777. n(b).  Bv  this  the 
FWHA  means  legally  recognized 
documents  or  agreements,  such  as 
easements,  title  restrictions,  or, 
mitigation  banking  instruments  legallv 
approved  under  Section  404  authoritv. 
Another  commenter  suggested  that 
"sufficient  assurances"  include  a 
performance  bond.  We  agree  with  this 
comment  and  have  changed  §  777.11(b) 
to  include  performance  bonds  in  the 
examples  of  "sufficient  assurances." 

One  commenter  recommended  that 
§  777.11(b)  include  a  bonding 
requirement  for  private  mitigation 
banks.  The  U.S.  .Army  Corps  of 
Engineers  has  the  authority  to  establish 
bonding  requirements  for  mitigation 
banks  approved  in  accordance  with  the 
Federal  Guidance.  State  DOTs  can 
require  performance  bonding  of  private 
banks  where  consistent  with  State  law, 
and  bonding  in  some  cases  is  suggested 
to  ensure  completion  of  mitigation. 
Additional  bonding  authority  to  require 
bonding  is  unnecessary.  Therefore,  this 
regulation  will  not  establish  a  universal 
bonding  requirement  for  participation  in 
mitigation  banks  with  title  23  Federal 
highway  funds 

Several  commenters  recommended 
that  §  777.11(b)  not  include  a  reference 
to  net  gain  of  wetlands,  or  that  the  net 
gain  statement  be  further  qualified  A 
net  gain  of  wetlands  nationally  over  the 
next  decade  has  been  made  a  goal  of  the 
National  Clean  Water  Action  Flan,  and 
the  FHWA  has  established  a  goal  in  the 


Flan  of  providing  a  compensatory 
mitigation  ratio  of  15  :1  or  greater  on  a 
program-wide  basis,  in  addition,  the 
FHWA  has  established  a  goal  of  a  net 
gain  of  wetlands  in  the  FHWA 
Performance  Plan.  For  the  past  three 
years  the  average  ratio  of  mitigation 
provided  to  wetlands  impacted  has  been 
two  to  one  or  greater.  The  FHWA  is 
aware  that  many  of  the  wetlands 
impacted  by  highway  projects  are  small, 
isolated  areas  that  have  been  degraded 
or  are  of  relatively  low  value,  and  has 
worked  with  the  US.  Army  Corps  of 
Engineers  to  develop  appropriate 
assessment  methodology  to  reflect  the 
relatively  low  value  and  benefits  of 
these  wetlands  where  such  is  the  case. 
The  FHWA  also  recognizes  that  in  some 
parts  of  the  country,  such  as  the  arid 
west,  there  are  additional  constraints  on 
creating  new  wetlands  acreage  above 
what  would  naturally  exist.  Among 
these  constraints  is  the  availability  of 
sufficient  water  and  legal  water  rights 
issues.  The  FHWA  emphasizes  that  the 
net  gain  of  wetlands  goal  is  a  national 
objective  in  the  federally  funded 
highway  program,  and  is  not  to  be 
applied  on  a  project-by-project  basis,  or 
even  within  a  State  Federal-aid  highway 
program. 

However,  wetlands  are  nationally 
recognized  in  the  Clean  Water  Act  and 
other  programs  as  important  natural 
resources  which  need  special 
management  to  ensure  that  their 
significant  benefits  are  protected  and 
preserved  Therefore,  the  FHWA 
believes  that  a  net  gain  goal  for  the 
Federal  highway  program  is  a 
significant  and  worthwhile  objective, 
and  will  provide  important  future 
ecological  and  societal  benefits. 
Therefore,  the  net  gain  objective 
remains  in  the  regulation  as  stated. 

One  commenter  requested  that 
'^  777.1 1(c)  be  modified  to  allow  the  use 
of  Federal  highway  funds  to  acquire 
mitigation  credits  in  accordance  with 
the  terms  of  an  approved  mitigation 
banking  instrument.  The  FHWA  agrees 
that  a  mitigation  banking  instrument, 
approved  by  the  appropriate  regulatory 
authority,  should  provide  sufficient 
assurances  that  the  site  will  be 
maintained  as  a  wetland  as  suggested  in 
the  Federal  Guidance.  However,  this 
section  deals  with  mitigation 
approaches  other  than  banks.  Therefore, 
the  existing  language  will  remain,  with 
the  following  change:  ".   .   .  legally 
recognized  instrument,  such  as 
permanent  easement,  deed  restriction, 
or  legally  approved  mitigation  banking 
instrument,  which  provides  for  the 
protection  and  permanent  continuation 
of  the  wetland  or  natural  habitat  nature 
of  the  mitigation." 


A  Federal  agency  pointed  out  the 
value  of  interdisciplinary,  interagency, 
coordination  highlighted  in  §§  777.7 
and  777.11.  and  encouraged  State 
departments  of  transportation  to  take 
advantage  of  planning  and  design 
services  provided  by  the  State  resource 
managers  in  evaluating  resource  values 
and  project  impacts  and  implementing 
effective  mitigation.  The  FHWA  concurs 
with  these  comments  and  encourages 
interdisciplinary  approaches  to 
wetlands  assessment  and  mitigation. 

Two  commenters  expressed 
additional  concerns  regarding 
mitigation  banking  and  locating 
compensator^'  mitigation  on  public 
lands.  One  commenting  agency,  while 
aware  of  the  potential  advantages  of 
mitigation  banking,  was  concerned 
about  the  efficacy  of  wetland  banks, 
which  are  unproven  in  its  region.  The 
reconunendation  was  made  that 
mitigation  banks  be  fully  coordinated 
and  reviewed  by  State  resource  agencies 
before  being  implemented  as  mitigation. 
The  importance  of  legally  binding 
banking  instruments  was  emphasized. 
The  dynamic  nature  of  natural  wetlands 
was  also  emphasized  by  this 
commenter,  which  noted  that  the  legal 
nature  of  wetland  banks  requires  them 
to  be  stable  in  ecological  character  and 
functions  over  time,  whereas  natural 
wetlands  are  by  nature  dynamic  and 
often  subject  to  rapid  and  radical  change 
by  natural  hydrologic  change  and 
biological  succession.  This  comment 
points  out  the  need  for  more  knowledge 
about  the  dynamic  processes  which 
characterize  the  nature  of  wetlands  and 
their  successional  changes  in  response 
to  landscape  and  climatic  processes. 

It  is  incumbent  on  the  banking 
proponent  to  be  aware  of  potential 
stability  problems  associated  with  a 
particular  bank,  and  be  prepared  to 
effectively  establish  and  maintain  the 
bank  to  provide  the  benefits  and 
functions  which  are  intended  over  the 
lifetime  of  the  legal  obligation.  It  is  also 
important  that  regulators  and  resource 
managers  consider  the  relative  stability 
of  the  banked  wetland  resources,  and 
make  decisions  about  requirements  for 
and  certification  of  the  use  of  banks 
within  that  context. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  were 
considered  and  are  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  were  placed  in 
the  docket  and  were  considered  to  the 
extent  practicable.  In  addition  to  late 
comments,  the  FHWA  will  also 
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continue  to  file  in  the  docket  relevant 
information  that  became  available  after 
the  comment  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review  and  DOT 
Regulatory  Policies  and  Procedures) 

The  FHWA  has  considered  the  impact 
of  this  document  and  has  determined 
that  it  is  neither  a  significant 
rulemaking  action  within  the  meaning 
of  Executive  Order  12866  nor  a 
significant  rulemaking  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  This 
rulemaking  amends  the  FHWA's 
regulations  regarding  mitigation  of 
impacts  to  wetlands,  which  have 
become  outdated  because  of  provisions 
in  sections  1006  and  1007  of  the  ISTEA 
and  sections  1107  and  1109  of  the  TEA- 
21  authorizing  greater  flexibility  for 
Federal  participation  in  mitigating 
impacts  to  wetlands  and  natural 
habitats.  These  amendments  have  been 
codified  at  23  U.S.C.  103  and  133.  The 
recently  enacted  TEA-21  added  the 
term  "natural  habitat"  to  the  eligibility 
provisions  of  23  U.S.C.  103  and  133, 
and  added  a  preference  for  the  use  of 
established  mitigation  banks  for  wetland 
mitigation  activities. 

This  rule  does  not  cause  any 
significant  changes  to  the  amount  of 
funding  available  to  the  States  under  the 
STP  or  NHS  programs  or  add  to  the 
process  by  which  States  receive 
funding.  The  provisions  of  this  final 
rule  do  not  require  the  additional 
expenditure  of  Federal-aid  or  State 
highway  funds.  Instead,  this  rule  merely 
clarifies  the  scope  of  the  FHWA's 
wetlands  regulations  by  specifying  that 
they  apply  to  mitigation  of  all  wetlands 
impacts  due  to  projects  funded  pursuant 
to  title  23,  United  States  Code,  not  just 
privately  owned  wetlands,  that 
mitigation  of  impacts  to  natural  habitat 
due  to  projects  funded  pursuant  to  title 
23  is  eligible  for  Federal  participation, 
and  that  mitigation  banks  are  to  receive 
preference  in  mitigating  such  impacts. 
Thus,  it  is  concluded  that  the  economic 
impact  of  this  final  rule  is  minimal.  In 
addition,  it  does  not  create  a  serious 
inconsistency  with  any  other  agency's 
action  or  materially  alter  the  budgetary 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs;  nor  will 
amendment  of  this  regulation  raise  any 
novel  legal  or  policy  issues.  Therefore, 
a  full  regulatory  evaluation  was  not 
performed  and  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 


FHWA  has  evaluated  the  effects  of  this 
final  rule  on  small  entities  and  has 
determined  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  does  not  affect  the 
amount  of  funding  available  to  the 
States  through  the  STP  or  NHS 
programs,  or  the  procedures  used  to 
select  the  States  eligible  to  receive  these 
funds.  Furthermore,  States  are  not 
included  in  the  definition  of  "small 
entity"  set  forth  in  5  U.S.C.  601.  For 
these  reasons,  and  for  those  set  forth  in 
the  analysis  of  Executive  Order  12866, 
the  FHWA  hereby  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Ex3cutive  Order 
13132  dated  August  4.  1999.  and  it  has 
been  determined  this  action  does  not 
have  a  substantial  direct  effect  or 
sufficient  federalism  implications  on 
States  that  would  limit  the 
policjTnaking  discretion  of  the  States. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Domestic  Assistance 
Program  Number  20.205.  Highway 
Planning  and  Construction.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act  of  1995 

This  action  does  not  create  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this 
rulemaking  for  the  purposes  of  the 
National  Environmental  Policv  Act  of 
1969  (NEPA)  (42  U.S.C.  4321-4347). 
This  rule  does  not.  in  and  of  itself, 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Instead,  it  amends 
the  scope  of  the  existing  FHWA 
regulation  on  wetland  mitigation  to 
conform  with  authorities  in  the  ISTEA 
and  the  TEA-21.  which  increases  the 
flexibility  available  to  States  when  • 
deciding  how  to  mitigate  impacts  to 
wetlands  and  natural  habitats  resulting 
from  projects  funded  pursuant  to  the 
provisions  of  title  23.  In  addition,  the 


passage  of  the  TEA-21 .  with  its  addition 
of  the  term  "natural  habitat"  to  the 
wetlands  mitigation  banking  provisions 
of  title  23,  made  this  rule  necessan,'. 
Such  impacts  to  wetlands  and  natural 
habitat  and  appropriate  mitigation 
measures  would  be  evaluated  pursuant 
to  NEPA  on  a  project-by-project  basis  by 
the  States  and  the  FHVVA.  Accordingly, 
promulgation  of  this  rule  does  not 
require  the  preparation  of  an 
environmental  impact  statement. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  a  Federal 
mandate  resulting  in  the  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  anv  one  vear. 
(2  U.S.C.  1531  efseq.). 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  healthy  or  safety  that  may 
disproportionately  affect  children. 

Regulatory  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Ser\'ice  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  777 

Flood  plains.  Grant  programs — 
Transportation.  Highways  and  Roads. 
Wetlands. 
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Nsufd  on:  December  21,  JOOO 
Kenneth  R.  Wykle, 
Federal  Highway  Administrator 

In  consideration  of  the  foregoing,  the 
FHWA  revises  23  CFR  Part  777  to  read 
as  follows: 

PART  777— MITIGATION  OF  IMPACTS 
TO  WETLANDS  AND  NATURAL 
HABITAT 

Sec. 

777.1  Purpose. 

777.2  Definitions. 

777.3  Background 

777.5     Federal  participation. 
777.7    Evaluation  of  impacts. 
777  9    Mitigation  of  impacts 
777.11     Other  considerations. 

Authority:  42  U  S.C.  4321  et  seq..  49  U.S.C. 
303,  23  L'  S.C.  101(a).  103.  109(h),  133(b)(1). 
(b)(ll).  and  (d)(2).  138.  315:  E.O  11990:001 
Order  5660.1A:  49  CFR  1  48(b), 

§777.1     Purpose. 

To  provide  policv  and  procedures  for 
the  evaluation  and  mitigation  of  adverse 
environmental  impacts  to  wetlands  and 
natural  habitat  resulting  from  Federal- 
aid  projects  funded  pursuant  to 
provisions  of  title  23,  US  Code.  These 
policies  and  procedures  shall  be  applied 
by  the  Federal  Highway  Administration 
(FHWA)  to  projects  under  the  Federal 
Lands  Highway  Program  to  the  extent 
such  application  is  deemed  appropriate 
bv  the  FHWA 

§777.2    Definttions. 

In  addition  fh  those  contained  in  23 
U  S.C  101(a),  the  following  definitions 
shall  apply  as  used  in  this  part: 

Biogeochemical  transformations 
means  those  changes  in  chemical 
compounds  and  substances  which 
naturally  occur  in  ecosystems.  Examples 
are  the  carbon,  nitrogen,  and 
phosphorus  cycles  in  nature,  in  which 
these  elements  are  incorporated  from 
inorganic  substances  into  organic  matter 
and  recycled  on  a  continuing  basis. 

Compensatory  mitigation  means 
restoration,  enhancement,  creation,  and 
under  exceptional  circumstances, 
preservation,  of  wetlands,  wetland 
buffer  areas,  and  other  natural  habitats, 
carried  out  to  replace  or  compensate  for 
the  loss  of  wetlands  or  natural  habitat 
area  or  functional  capacity  resulting 
from  Federal-aid  projects  funded 
pursuant  to  provisions  of  title  23,  US. 
Code.  Compensator\-  mitigation  usually 
occurs  in  advance  of  or  concurrent  with 
the  impacts  to  be  mitigated,  but  may 
occur  after  such  impacts  in  special 
circumstances 

Mitigation  bank  means  a  site  where 
wetlands  and/or  other  aquatic  resources 
or  natural  habitats  are  restored,  created, 
enhanced,  or  in  exceptional 


circumstances,  preserved,  expressly  for 
the  purpose  of  providing  compensatory 
mitigation  in  advance  of  authorized 
impacts  to  similar  resources.  For 
purposes  of  the  Clean  Water  Act. 
Section  404  (:t:i  U.S.C    1344).  use  of  a 
mitigation  bank  can  only  be  authorized 
when  impacts  are  unavoidable. 

Xaturul  habitat  means  a  complex  of 
natural,  primarily  native  or  indigenous 
vegetation,  not  currently  subject  to 
cultivation  or  artificial  landscaping,  a 
primary  purpose  of  which  is  to  provide 
habitat  for  wildlife,  either  terrestrial  or 
aquatic   For  purposes  of  this  part, 
habitat  has  the  same  meaning  as  natural 
habitat.  This  definition  excludes  rights- 
of-way  that  are  acquired  with  Federal 
transportation  funds  specifically  for 
highway  purposes. 

Net  gam  of  wetlands  means  a  wetland 
resource  conservation  and  management 
principle  under  which,  over  the  long 
term,  unavoidable  losses  of  wetlands 
area  or  functional  capacity  due  to 
highway  projects  are  offset  by  gains  at 
a  ratio  greater  than  11,  through 
restoration,  enhancement,  preservation, 
or  creation  of  wetlands  or  associated 
areas  critical  to  the  protection  or 
conservation  of  wetland  functions.  This 
definition  specifically  excludes  natural 
habitat,  as  defined  in  this  section,  other 
than  wetlands 

On-site,  in-kind  mitigation  means 
compensatory  mitigation  which  replaces 
wetlands  or  natural  habitat  area  or 
functions  lost  as  a  result  of  a  highway 
project  with  the  same  or  like  wetland  or 
habitat  type  and  functions  adjacent  or 
contiguous  to  the  site  of  the  impact. 

Practicable  means  available  and 
capable  of  being  done  after  taking  into 
consideration  cost,  existing  technology, 
and  logistics,  in  light  of  overall  project 
purposes 

Sen-ice  area  of  a  mitigation  bank 
means  that  the  service  area  of  a  wetland 
or  natural  habitat  mitigation  bank  shall 
be  consistent  with  that  in  the  Federal 
Guidance  for  the  Establishment,  Use 
and  Operation  of  Mitigation  Banks  (60 
FR  58605,  November  28.  1995).  i.e.,  the 
designated  area  (e.g  .  watershed,  county) 
wherein  a  bank  can  be  expected  to 
provide  appropriate  compensation  for 
impacts  to  wetlands  and/or  other 
aquatic  or  natural  habitat  resources. 

Wetland  or  habitat  enhancement 
means  activities  conducted  in  existing 
wetlands  or  other  natural  habitat  to 
achieve  specific  management  objectives 
or  provide  conditions  which  previously 
did  not  exist,  and  which  increase  one  or 
more  ecosystem  functions. 
Enhancement  may  involve  tradeoffs 
between  the  resource  structure, 
function,  and  values:  a  positive  change 
in  one  may  result  in  negative  effects  to 


other  functions.  Examples  of  activities 
which  may  be  carried  out  to  enhance 
wetlands  or  natural  habitats  include,  but 
are  not  limited  to.  alteration  of 
hydrologic  regime,  vegetation 
management,  erosion  control,  fencing, 
integrated  pest  management  and 
control,  and  fertilization. 

Wetland  or  habitat  establishment 
period  means  a  period  of  time  agreed  to 
by  the  FHWA.  State  DOT.  and  U.S. 
Army  Corps  of  Engineers,  as  necessary 
to  establish  wetland  or  natural  habitat 
functional  capacity  in  a  compensatory 
mitigation  project  sufficient  to 
compensate  wetlands  or  habitat  losses 
due  to  impacts  of  Federal-aid  highway 
projects.  The  establishment  period  may 
vary  depending  on  the  specific  wetland 
or  habitat  type  being  developed. 

Wetland  or  habitat  functional 
capacity  means  the  ability  of  a  wetland 
or  natural  habitat  to  perform  natural 
functions,  such  as  provide  wildlife 
habitat,  support  biodiversity,  store 
surface  water,  or  perform 
biogeochemical  transformations,  as 
determined  by  scientific  functional 
assessment.  Natural  functions  of 
wetlands  include,  but  are  not  limited  to, 
those  listed  by  the  U.S.  Army  Corps  of 
Engineers  at  33  CFR  320.4fbj(2)(i) 
through  (viii). 

Wetland  or  habitat  preservation 
means  the  protection  of  ecologically 
important  wetlands,  other  aquatic 
resources,  or  other  natural  habitats  in 
perpetuity  through  the  implementation 
of  appropriate  legal  and  physical 
mechanisms.  Preservation  of  wetlands 
for  compensatory  mitigation  purposes 
may  include  protection  of  upland  areas 
adjacent  to  wetlands  as  necessary  to 
ensure  protection  and/or  enhancement 
of  the  aquatic  ecosystem. 

Wetland  or  habitat  restoration  means 
the  reestablishment  of  wetlands  or 
natural  habitats  on  a  site  where  they 
formerly  existed  or  exist  in  a 
substantially  degraded  state. 

Wetland  or  wetlands  means  those 
areas  that  are  inundated  or  saturated  by 
surface  or  groimd  water  at  a  frequency 
and  duration  to  support,  and  that  under 
normal  circumstances  do  support,  a 
prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions.  Wetlands  generally  include 
swamps,  marshes,  bogs  and  similar 
areas. 

Wetlands  or  habitat  mitigation  credit 
means  a  unit  of  wetlands  or  habitat 
mitigation,  defined  either  by  area  or  a 
measure  of  functional  capacity  through 
application  of  scientific  functional 
assessment.  With  respect  to  mitigation 
banks,  this  definition  means  the  same  as 
that  in  the  Federal  Guidance  for  the 
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Establishment,  Use,  and  Operation  of 
Mitigation  Banks. 

§  777.3    Background. 

(a)  Executive  Order  11990  (42  FR 
26961,  3  CFR.  1977  Comp.,  p.  121) 
Protection  of  Wetlands,  and  DOT  Order 
5660. lA,'  Preservation  of  the  Nation's 
Wetlands,  emphasize  the  important 
functions  and  values  inherent  in  the 
Nation's  wetlands.  Federal  agencies  are 
directed  to  avoid  new  construction  in 
wetlands  unless  the  head  of  the  agency 
determines  that: 

(1)  There  is  no  practicable  alternative 
to  such  construction,  and 

(2)  The  proposed  action  includes  all 
practicable  measures  to  minimize  harm 
to  wetlands  which  may  result  from  such 
use. 

(b)  Sections  103  and  133  of  title  23, 
U.S.  Code,  identify  additional 
approaches  for  mitigation  and 
management  of  impacts  to  wetlands  and 
natural  habitats  which  result  from 
projects  funded  pursuant  to  title  23, 
U.S.  Code,  as  eligible  for  participation 
with  title  23,  U.S.  Code,  funds. 

(c)  33  CFR  parts  320  through  330. 
Regulatory  Program,  U.S.  Army  Corps  of 
Engineers;  Section  404,  Clean  Water  Act 
and  40  CFR  part  230,  Section  404(b)(1) 
Guidehnes  for  the  Specification  of 
Disposal  Sites  for  Dredged  or  Fill 
Material,  establish  requirements  for  the 
permitting  of  discharge  of  dredge  or  fill 
material  in  wetlands  and  other  waters  of 
the  United  States. 

(d)  Federal  Guidance  for  the 
Establishment,  Use,  and  Operation  of 
Mitigation  Banks  presents  guidance  for 
the  use  of  ecological  mitigation  banks  as 
compensatory  mitigation  in  the  Section 
404  Regidatory  Program  for  unavoidable 
impacts  to  wetlands  and  other  aquatic 
resources. 

(e)  Interagency  Cooperation — 
Endangered  Species  Act  of  1973,  as 
amended  (50  CFR  part  402),  presents 
regulations  establishing  interagency 
consultation  procedures  relative  to 
impacts  to  species  listed  under  the 
authority  of  the  Act  and  their  habitats  as 
required  by  Section  7,  Interagency 
Coordination,  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1536). 

§777.5    Federal  participation. 

(a)  Those  measures  which  the  FHWA 
and  a  State  DOT  find  appropriate  and 
necessary  to  mitigate  adverse 
environmental  impacts  to  wetlands  and 
natural  habitats  are  eligible  for  Federal 
participation  where  the  impacts  are  the 
result  of  projects  funded  pursuant  to 
title  23,  U.S.  Code.  The  justification  for 


'  DOT  Order  5660.1A  is  available  for  inspection 
and  copying  from  FHWA  headquarters  and  field 
offices  as  prescribed  at  49  CFR  part  7. 


the  cost  of  proposed  mitigation 
measures  should  be  considered  in  the 
same  context  as  any  other  public 
expenditure;  that  is.  the  proposed 
mitigation  represents  a  reasonable 
public  expenditure  when  weighed 
against  other  social,  economic,  and 
environmental  values,  and  the  benefit 
realized  is  commensurate  with  the 
proposed  expenditure.  Mitigation 
measures  shall  give  like  consideration  to 
traffic  needs,  safety,  durability,  and 
economy  of  maintenance  of  the 
highway. 

(b)  It  is  FHWA  policy  to  permit, 
consistent  with  the  limits  set  forth  in 
this  part,  the  expenditure  of  title  23, 
U.S.  Code,  funds  for  activities  required 
for  the  plaiming,  design,  construction, 
monitoring,  and  establishment  of 
wetlands  and  natural  habitat  mitigation 
projects,  and  acquisition  of  land  or 
interests  therein. 

§  777.7    Evaluation  of  Impacts. 

(a)  The  reasonableness  of  the  public 
expenditure  and  extent  of  Federal 
participation  with  title  23,  U.S.  Code, 
funds  shall  be  directly  related  to: 

(1)  The  importance  of  the  impacted 
wetlands  and  natural  habitats; 

(2)  The  extent  of  highway  impacts  on 
the  wetlands  and  natural  habitats,  as 
determined  through  an  appropriate, 
interdisciplinary,  impact  assessment; 
and 

(3)  Actions  necessary  to  comply  with 
the  Clean  Water  Act,  Section  404,  the 
Endangered  Species  Act  of  1973,  and 
other  relevant  Federal  statutes. 

(b)  Evaluation  of  the  importance  of 
the  impacted  wetlands  and  natural 
habitats  shall  consider: 

(1)  Wetland  and  natural  habitat 
functional  capacity; 

(2)  Relative  importance  of  these 
functions  to  the  total  wetland  or  natural 
habitat  resource  of  the  area; 

(3)  Other  factors  such  as  uniqueness, 
esthetics,  or  cultural  values;  and 

(4)  Input  from  the  appropriate 
resource  management  agencies  through 
interagency  coordination. 

(c)  A  determination  of  the  highway 
impact  should  focus  on  both  the  short- 
and  long-term  affects  of  the  project  on 
wetland  or  natural  habitat  functional 
capacity,  consistent  with  40  CFR  part 
1500,  40  CFR  1502.16,  33  CFR  320.4, 
and  the  FHWA's  environmental 
compliance  regulations,  found  at  23 
CFR  part  771. 

§  777.9    Mitigation  of  Impacts. 

(a)  Actions  eligible  for  Federal 
funding.  There  are  a  number  of  actions 
that  can  be  taken  to  minimize  the 
impact  of  highway  projects  on  wetlands 
or  natural  habitats.  The  following 


actions  qualify  for  Federal-aid  highway 
funding: 

(1)  Avoidance  and  minimization  of 
impacts  to  wetlands  or  natural  habitats 
through  realignment  and  special  design, 
construction  features,  or  other  measures. 

(2)  Compensator}'  mitigation 
alternatives,  either  inside  or  outside  of 
the  right-of-way.  This  includes,  but  is 
not  limited  to,  such  measures  as  on-site 
mitigation,  when  that  alternative  is 
determined  to  be  the  preferred  approach 
by  the  appropriate  regulator^'  agency: 
improvement  of  existing  degraded  or 
historic  wetlands  or  natural  habitats 
through  restoration  or  enhancement  on 
or  off  site;  creation  ot  new  wetlands; 
and  under  exceptional  circumstances, 
preservation  of  existing  wetlands  or 
natural  habitats  on  or  off  site. 
Restoration  of  wetlands  is  generally 
preferable  to  enhancement  or  creation  of 
new  wetlands. 

(3)  Improvements  to  existing  wetlands 
or  natural  habitats.  Such  activities  may 
include,  but  are  not  limited  to. 
construction  or  modification  of  water 
level  control  structures  or  ditches, 
establishment  of  natural  vegetation,  re- 
contouring  of  a  site,  installation  or 
removal  of  irrigation,  drainage,  or  other 
water  distribution  systems,  integrated 
pest  management,  installation  of 
fencing,  monitoring,  and  other  measures 
to  protect,  enhance,  or  restore  the 
wetland  or  natural  habitat  character  of 

a  site. 

(4)  Mitigation  banks.  In  accordance 
with  all  applicable  Federal  law 
(including  regulations),  with  respect  to 
participation  in  compensatory 
mitigation  related  to  a  project  funded 
under  title  23,  U.S.  Code,  that  has  an 
impact  on  wetlands  or  natural  habitat 
occurring  within  the  service  area  of  a 
mitigation  bank,  preference  shall  be 
given,  to  the  maximum  extent 
practicable,  to  the  use  of  the  mitigation 
bank,  if  the  bank  contains  sufficient 
available  credits  to  offset  the  impact  and 
the  bank  is  approved  in  accordance  with 
the  Federal  Guidance  for  the 
Establishment.  Use.  and  Operation  of 
Mitigation  Banks,  or  other  agreement 
between  appropriate  agencies. 

(b)  Mitigation  banking  alternatives 
eligible  for  participation  with  Federal- 
aid  funds  including  such  measures  as 
the  following: 

(1)  Mitigation  banks  in  which 
mitigation  credits  are  purchased  by 
State  DOTs  to  mitigate  impacts  to 
wetlands  or  natural  habitats  due  to 
projects  funded  under  title  23.  U.S. 
Code,  including  privately  owned  banks 
or  those  established  with  private  funds 
to  mitigate  wetland  or  natural  habitat 
losses. 
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(2)  Single  purpose  banks  established 
by  and  for  the  use  of  a  State  DOT  with 
Federal-aid  participation;  or 
multipurpose  publicly  owned  banks, 
established  with  public,  non-title  23 
Federal  highway  funds,  in  which  credits 
may  be  purchased  by  highway  agencies 
using  title  23  highway  funds  on  a  per- 
credit  basis. 

(c)  Contributions  to  statewide  and 
regional  efforts  to  conserve,  restore, 
enhance  and  create  wetlands  or  natural 
habitats.  Federal-aid  funds  may 
participate  in  the  development  of 
statewide  and  regional  wetlands 
conservation  plans,  including  any 
efforts  and  plans  authorized  pursuant  to 
the  Water  Resources  Development  Act 
Qf  1990  (Pub.  L.  101-640.  104  Stat. 
4604).  Contributions  to  these  efforts  may 
occur  in  advance  of  project  construction 
only  if  such  efforts  are  consistent  with 
all  applicable  requirements  of  Federal 
law  and  regulations  and  State 
transportation  planning  processes. 

(d)  Mitigation  or  restoration  of 
historic  impacts  to  wetlands  and  natiual 
habitats  caused  by  past  highway 
projects  funded  pursuant  to  title  23, 
U.S.  Code,  even  if  there  is  no  current 
federally  funded  highway  project  in  the 
immediate  vicinity.  These  impacts  must 
be  related  to  transportation  projects 
funded  under  the  authority  of  title  23. 
U.S.  Code. 

S  777.1 1     Other  considerations. 

(a)  The  development  of  measures 
proposed  to  mitigate  impacts  to 
wetlands  or  natural  habitats  shall 
include  consultation  with  appropriate 
State  and  Federal  agencies. 

(b)  Federal-aid  funds  shall  not 
participate  in  the  replacement  of 
wetlands  or  natural  habitats  absent 
sufficient  assurances,  such  as,  but  not 
limited  to,  deed  restrictions,  fee 
ownership,  permanent  easement,  or 
performance  bond,  that  the  area  will  be 
maintained  as  a  wetland  or  natural 
habitat. 

(c)  The  acquisition  of  proprietary 
interests  in  replacement  wetlands  or 
natural  habitats  as  a  mitigation  measure 
may  be  in  fee  simple,  by  easement,  or 
by  other  appropriate  legally  recognized 
instrument,  such  as  a  banking 
instrument  legally  approved  by  tht 
appropriate  regulatory  agency.  The 
acquisition  of  mitigation  credits  m 
wetland  or  natural  habitat  mitigation 
banks  shall  be  accomplished  through  a 
legally  recognized  instrument,  such  as 
permanent  easement,  deed  restriction, 
or  legally  approved  mitigation  banking 
instrument,  which  provides  for  the 
protection  and  permanent  continuation 
of  the  wetland  or  natural  habitat  nature 
of  the  mitigation. 


(d)  A  State  DOT  may  acquire  privately 
owned  lands  in  cooperation  with 
another  public  agency  or  third  party. 
Such  an  arrangement  may  accomplish 
greater  benefits  than  would  otherwise  be 
accomplished  by  the  individual  agency 
acting  alone. 

(e)  A  State  DOT  may  transfer  the  title 
to,  or  enter  into  an  agreement  with,  an 
appropriate  public  natural  resource 
management  agency  to  manage  lands 
acquired  outside  the  right-of-way 
without  requiring  a  credit  to  Federal 
funds.  Any  such  transfer  of  title  or 
agreement  shall  require  the  continued 
use  of  the  lands  for  the  purpose  for 
which  they  were  acquired.  In  the  event 
the  purpose  is  no  longer  served,  the 
lauds  and  interests  therein  shall 
immediately  revert  to  the  State  DOT  for 
proper  disposition. 

{i\  The  reasonable  costs  of  acquiring 
lands  or  interests  therein  to  provide 
replacement  lands  with  equivalent 
wetlands  or  natural  habitat  area  or 
functional  capacity  associated  with 
these  areas  are  eligible  for  Federal 
participation. 

(g)  The  objective  in  mitigating  impacts 
to  wetlands  in  the  Federal-aid  highway 
program  is  to  implement  the  policy  of 
a  net  gain  of  wetlcmds  on  a  program 
wide  basis. 

(h)  Certain  activities  to  ensure  the 
viability  of  compensatory  mitigation 
wetlands  or  natural  habitats  during  the 
period  of  establishment  are  eligible  for 
Federal-aid  participation.  These 
include,  but  are  not  limited  to.  such 
activities  as  repair  or  adjustment  of 
water  control  structxires.  pest  control, 
irrigation,  fencing  modifications, 
replacement  of  plantings,  and  mitigation 
site  monitoring.  The  establishment 
period  should  be  specifically 
determined  by  the  mitigation  agreement 
among  the  mitigation  planners  prior  to 
begirming  any  compensatory  mitigation 
activities 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

rrD8915] 

RIN  1545-AX71 

Tiered  Structures — Electing  Small 
Business  Trusts 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury . 

ACTION:  Temporary  regulations. 


SUMMARY:  This  document  contains 
temporary  regulations  amending  the 
temporary  regulations  under  section  444 
of  the  Internal  Revenue  Code  (Code) 
relating  to  the  election  of  a  taxable  year 
other  than  the  required  taxable  year. 
The  temporary  regiilations  provide  that 
solely  with  respect  to  an  S  corporation 
shareholder,  an  electing  small  business 
trust  (ESBT)  and  a  trust  that  is  described 
in  section  401(a)  or  section  501(c)(3) 
and  is  exempt  from  taxation  under 
section  501(a)  is  not  a  deferral  entity  for 
purposes  of  §  1.444-2T.  The  temporary 
regulations  affect  S  corporations,  ESBTs 
that  own  S  corporation  stock,  and  trusts 
that  are  described  in  section  401(a)  or 
section  501(c)(3)  and  exempt  from 
taxation  under  section  501(a)  that  own 
S  corporation  stock.  The  text  of  these 
temporary  regulations  serves  as  the  text 
of  the  proposed  regulations  set  forth  in 
the  notice  of  proposed  rulemaking 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

DATES:  Effective  Date:  These  regulations 
are  effective  December  29,  2000, 

Applicability  Dates:  For  dates  of 
applicability,  see  §  1.444-4T  of  these 
regulations. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Bradford  Poston  and  James  A.  Quinn 
(202)  622-3060  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains.amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1)  relating  to  the  election  of  a 
taxable  year  other  than  the  required 
taxable  year  under  section  444.  Section 
444(d)(3)  and  §  1.444-2T  generally 
prohibit  an  S  corporation  that  is  a 
member  of  a  tiered  structure  from 
making  an  election  under  section  444 
for  taxable  years  begiiuiing  after 
December  31,  1986.  An  S  corporation  is 
considered  to  be  a  member  of  a  tiered 
structure  if  the  S  corporation  owns  any 
portion  of  a  deferral  entity,  or  a  deferral 
entity  owns  any  portion  of  an  S 
corporation.  Section  1.444-2T(b)(2) 
defines  deferral  entity  to  include  any 
entity  that  is  a  trust  with  the  exception 
of  certain  grantor  trusts  (including 
qualified  subchapter  S  trusts  within  the 
meaning  of  section  1361(d)(1)(A)). 

Section  1302  of  the  Small  Business 
lob  Protection  Act  of  1996,  Public  Law 
104-188  (110  Stat.  1755)  (August  20, 
1996),  modified  sections  641  and  1361 
of  the  Internal  Revenue  Code  (Code)  to 
permit  an  electing  small  business  trust 
(ESBT)  to  be  an  S  corporation 
shareholder  and  also  modified  section 
1361  to  allow  an  organization  (including 
a  trust)  that  is  described  in  section 
401(a)  or  section  501(c)(3)  and  that  is 
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exempt  from  taxation  imder  section 
501(a)  to  be  a  shareholder  of  an  S 
corporation.  The  temporary  regulations 
under  section  444  are  also  being  issued 
as  proposed  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register, 

Explasation  of  Provisions 

The  temporary  regulations  modify  the 
temporary  regulations  under  section  444 
to  provide  that  an  ESBT  and  a  trust  that 
is  described  In  section  401(a)  or  section 
501(c)(3)  that  is  exempt  from  taxation 
under  section  501(a)  is  not  a  deferral 
entity  for  purposes  of  §  1,444-2T. 
Therefore,  an  S  corporation  v«th  a 
section  444  election  may  have  an  ESBT 
or  a  trust  that  is  described  in  section 
401(a)  or  section  501(c)(3)  that  is 
exempt  from  taxation  under  section 
501(a)  as  a  shareholder.  An  ESBT  is  not 
a  deferral  entity  within  the  meaning  of 
§  1.444-2T  because  under  section  641(c) 
the  portion  of  the  ESBT  consisting  of 
stock  in  one  or  more  S  corporations  is 
taxed  to  the  deemed  owner  under 
subpart  E,  part  I.  subchapter  J  of  the 
Code  or  is  subject  to  taxation  at  the  trust 
level  without  a  deduction  for  amounts 
distributed  or  required  to  be  distributed 
from  that  portion  of  the  trust.  A  trust 
described  in  section  401(a)  (other  than 
an  employee  stock  ownership  plan 
described  in  section  4975(e)(7)),  or  a 
trust  described  in  section  501(c)(3)  that 
is  exempt  frt)m  taxation  under  section 
501(a)  is  not  a  deferral  entity  within  the 
meaning  of  §  1.444-2T  because  with 
respect  to  such  trust  all  items  of  income, 
loss,  or  deduction  taken  into  account 
under  section  1366(a)  and  any  gain  or 
loss  on  the  disposition  of  the  stock  in 
the  S  corporation  is  treated  as  xmrelated 
business  taxable  income  of  such  trust 
under  section  512(e)(1)  and  is  subject  to 
taxation  under  section  511.  A  trust 
described  in  section  401(a)  that  is  an 
employee  stock  ownership  plan 
described  in  section  4975(e)(7)  is  not  a 
deferral  entity  within  the  meaning  of 
§  1.444-2T  because  such  trust  does  not 
defer  taxation  but  rather  is  exempt  from 
taxation  imder  section  501(a)  and  is  not 
treated  as  having  uiu'elated  business 
taxable  income  pursuant  to  section 
512(e)(3). 

The  temporary  regulations  are 
effective  as  of  December  29,  2000. 
However  taxpayers  may  voluntarily 
apply  these  temporary  regulations  to 
taxable  years  of  S  corporations 
beginning  after  December  31, 1996,  for 
S  corporations  that  have  ESBTs  as 
shareholders,  and  for  taxable  years 
beginning  after  December  31, 1997,  for 
S  corporations  that  have  trusts 
described  in  section  401(a)  or  section 


501(c)(3)  that  are  exempt  from  taxation 
imder  section  501(a)  as  shareholders. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553Cb)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and.  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Small  Business  Administration 
for  comment  on  the  regulation's  impact 
on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Bradford  Poston  and 
James  A.  Quinn  of  the  Office  of  the 
Associate  Chief  Coimsel  (Passthroughs 
and  Special  Industries),  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *    * 
Section  1.444— 4T  is  also  issued  under 

26  U.S.C.  444(g).  *    *   * 
Par.  2.  Section  1.444-4T  is  added 

under  the  undesignated  centerheading 

"Accounting  Periods"  to  read  as 

follows: 

§  1 .444-4T    Tiered  structure  (temporary). 

(a)  Electing  small  business  trusts.  For 
purposes  of  §  1.444-2T,  solely  with 
respect  to  an  S  corporation  shareholder, 
the  term  deferral  entity  does  not  include 
a  trust  that  is  treated  as  an  electing 
small  business  trust  under  section 
1361(e),  An  S  corporation  with  an 
electing  small  business  trust  as  a 
shareholder  may  make  an  election 
under  section  444.  This  paragraph  (a)  is 
applicable  beginning  December  29. 
2000.  however  taxpayers  may 
voluntarily  apply  it  to  taxable  years  of 


S  corporations  beginning  after  December 
31.  1996. 

(b)  Certain  tax-exempt  trusts.  For 
purposes  of  §  1.444-2T,  solely  with 
respect  to  an  S  corporation  shareholder, 
the  term  deferral  entity  does  not  include 
a  trust  that  is  described  in  section  401(a) 
or  section  501(c)(3)  that  is  exempt  from 
taxation  under  section  501(a).  An  S 
corporation  with  a  trust  that  is 
described  in  section  401(a)  or  section 
501(c)(3)  that  is  exempt  from  taxation 
under  section  501(a)  as  a  shareholder 
may  make  an  election  under  section 
444.  This  paragraph  (b)  is  applicable 
beginning  December  29.  2000.  however 
taxpayers  may  voluntarily  apply  it  to 
taxable  years  of  S  corporations 
beginning  after  December  31.  1997, 

Approved:  December  13.  2000. 
Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  00-32190  Filed  12-28-00;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301093;  FRL-6760-9] 
RIN  2070-AB78 

Fludioxonll;  Pesticide  Tolerance 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  fludioxonil  4- 
(2.2-difluoro-1.3-benzodioxol-4-yl)-lH- 
pyrrole-3-carbonitrile  in  or  on  grapes, 
strawberries.  dr>'  bulb  onions,  and  green 
onions.  Novartis  Crop  Protection,  Inc. 
and  the  Inter-Regional  Project  Number 
(IR-4)  requested  these  tolerances  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
December  29,  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301093, 
must  be  received  by  EPA  on  or  before 
February  27,  2001. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301093  in 
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the  subject  line  on  the  first  page  of  your 
response 

FOR  FURTHER  INFORMATION  CONTACT  Bv 

mail:  Mary  Waller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW  .  Washington. 
DC  20460;  telephone  number:  (703) 
308-9354;  and  e-mail  address; 
waller.mary@epa.gov 

SUPPLEMENTARY  INFORMATION: 

i 

I.  General  Iiifonnation 

A.  Does  this  Action  Apply  to  Me?" 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to; 


Cat- 
egories 


NAICS 


Examptes  of  Poten- 
tially Affected  Entities 


Industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufactunng 
Pesticide  manutac- 
tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  applv 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  peirticular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http;// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations",  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http;// 
www.epa.gov/fedrgstr/  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov' 
opptsfrs/home'guidelin.htm. 


2  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301093.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  anv  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
am  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  26, 
1998  (63  PR  45497)  (FRL-6023-4),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170)  announcing  the  filing  of  a  pesticide 
petition  (PP)  for  tolerances  for 
fiudioxonil  on  grapes  by  Novartis  Crop 
Protection,  Inc,  410  Swing  Road, 
Greensboro,  NC  27419.  This  notice 
included  a  summary  of  the  petition 
prepared  by  Novartis  Crop  Protection, 
Inc,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing 

The  petition  requested  that  40  CFR 
180  516  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
fiudioxonil,  4-(2,2-difluoro-l,3- 
ben2odioxol-4-y  1 )- 1 /f-pyrrole-3- 
carbonitrile,  in  or  on  grapes  at  1.0  ppm. 

In  the  Federal  Register  of  March  29, 
2000  (65  FR  45498)  (FRL-6495-5),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a  as 
amended  by  the  FQPA  announcing  the 
filing  of  a  pesticide  petition  (PP)  for 
tolerances  for  fiudioxonil  on 
strawberries,  bulb  vegetables,  and  stone 
fruit  by  the  Interregional  Research 
Project  Number  4  (IR— 4),  New  Jersey 
Agricultural  Experiment  Station,  P.O. 
Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903.  This  notice 
included  a  summary  of  the  petition 
prepared  by  the  Interregional  Research 
Project  Number  4  (IR-4),  the  registrant. 


There  were  no  conunents  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.516  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
fiudioxonil,  4-(2,2-difluDro-l,3- 
benzodioxol-4-yl)-lH-pyrrole-3- 
carbonitrile,  in  or  on  strawberries  at  2.0 
ppm;  dry  bulb  onion;  great-headed 
garlic;  shallot;  and  welsh  onion  at  0.2 
ppm;  green  onion  and  leek  at  7.0  ppm; 
and  stone  firuit  group  at  2.0  ppm. 

Section  4G8(b)(2)(A){i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A){ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue..." 

EPA  performs  a  niimber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  fiudioxonil  on  grapes  at  1.0 
ppm,  strawberries  at  2.0  ppm,  dry  bulb 
onions  at  0.20  ppm,  and  green  onions  at 
7.0  ppm.  Tolerances  are  not  being 
established  for  stone  fruit  at  this  time 
due  to  additional  preliminary  residue 
chemistry  data  (not  yet  available  to  the 
Agency  for  review)  that  indicate  that  a 
tolerance  of  2.0  ppm  may  be  too  low  for 
stone  fruit.  The  Agency  will  not 
establish  a  stone  fruit  tolerance  until  the 
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final  set  of  residue  chemistry  data  are 
submitted  and  reviewed.  EPA's 
assessment  of  exposures  and  risks 
associated  v^rith  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 

I 


completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 


toxic  effects  caused  by  fiudioxonil  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  obser\'ed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .—  Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


Study  Type 


Results 


870.3100a 
I 


90-Oay  oral  toxicity  in  rats 


NOAEL  =  64  mg/kg/day  (M)  and  70  mg/kg/day  (F) 

LOAEL  =  428  nfig/kg/day  (M)  and  462  mg/kg/day  (F)  based  on  decreased  weight  gam 

(both  sexes),  chronic  nephropathy  (M)  and  centrilobular  hepatocyte  hypertrophy 

(F). 


870.3100b 


90-Oay  oral  toxicity  in 
mKe 


NOAEL  =  445  mg/kg  day  (M)  and  559  mg/kg/day  (F) 

LOAEL  =  1052  mg/kg/day  (M)  and  1307  mg/kg/day  (F)  based  on  decreased  body 
weight  gain  (F),  Increased  alkaline  phosphatase  (M),  increased  relative  liver  weight, 
increased  incidence  of  nephropathy  and  centrilobular  hypertrophy  (both  sexes) 


870.3100c 


90-Oay  oral  toxk:ity  in 
dogs 


NOAEL  =  5  mg/kg/day  (both  sexes) 

LOAEL  =  50  mg/kg/day  based  on  an  increased  incidence  of  diarrhea  (both  sexes). 


870.3200 


21/28-  Day  dermal  toxicity 


N0AEL>1 ,000  mg/kg/day  for  both  sexes 


870.3250 


90-Oay  dermal  toxicity 


N/A 


870.3465 


90-Oay  inhalatk>n  toxicity 


N/A 


870.3700a 


Prenatal  developmental  in 
rodents 


Maternal  NOAEL  =  100  mg/kg/day 

LOAEL  =  1 ,000  mg/kg/day  based  on  reduction  in  con-ected  weight  gain 
Devek)pmental  l*40AEL  =  100  mg/kg/day 

LOAEL  =  1,000  mg/kg/day  based  on  increase  in  the  fetal  Inadence  and  litter  inci- 
dence of  dilated  renal  pelvis  and  dilated  ureter. 


870.3700b 
I 


Prenatal  developniental  in 
nonrodents 


Maternal  NOAEL  =  10  mg/kg/day 

LOAEL  =  100  mg/kg/day  based  on  decreased  IxxJy  weight  gain  and  decreased  food 

efficiency 
Developmental  NOAEL  >  300  mg/kg/day 


870.3800 


Reproduction  and  fertility 
effects 


Parental/Systemic  NOAEL  =  22.13  mg/kg/day  (M)  and  24.24  mg/kg/day  (F) 

LOAEL  =  221. 61  mg/kg/day  (M)  and  249.67  mg/kg/day  (F)  based  on  increased  clinical 
signs,  decreased  txxjy  weights,  decreased  weight  gain,  and  decreased  food  con- 
sumption In  both  sexes 
Reproductive/Offspring  NOAEL  =  22.13  mg/kg/day  (M)  and  24.24  mg/kg/day  (F) 
LOAEL  =  221.61  mg/kg/day  (M)  and  249.67  mg/kg/day  (F)  based  on  reduced  pup 
weights  dunng  lactatkxi 


870.4100b 


Chronk:  toxicity  dogs 


NOAEL  =  3.3  mg/kg/day  (F)  and  33.1  mg/kg/day  (M). 

LOAEL  =  35.5  mg/kg/day  (F)  and  297.8  mg/kg/day  (M)  based  upon  decreased  weight 
gain  (F)  and  decreased  body  weight,  reduction  in  hematological  parameters  (plate- 
lets), increase  In  cholesterol  and  alkaline  phosphatase,  and  increased  relative  liver 
weight  (M) 


870.4300 


Combined  Chronic  Tox- 
icity/Carcinogenicity in 
rats 


NOAEL  =  37  mg/kg/day  (M)  and  44  mg/kg/day  (F) 


LOAEL  =  113  mg/kg/day  (M)  and  141  mg/kg/day  (F)  based  on  decreased  mean  txxly 
weight  gain,  slight  anemia  (F).  and  increased  incidence  and  seventy  of  liver  lesions 
(degeneration)  in  both  sexes.  There  was  no  evidence  of  carcinogenicity  in  male 
rats,  but  there  was  a  statistically  significant  increase,  both  trend  and  painwise.  of 
combined  hepatocellular  tumors  in  female  rats  Classified  as  "Group  D"  by  OPP 
Cancer  Peer  Review  Committee 


870.4300 


Carcinogenicity  mice 


NOAEL  =  1 1 .3  mg/kg/day  (M)  and  133  mg/kg/day  (F) 
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Guideline  No 


Table  1 .—  Subchronic,  Chronic,  and  Other  Toxicity — Continued 


Study  Type 


Results 


870  5395 


870  5550 
8705450 


870  6200a 


870  6200b 


870.6300 


LOAEL  =112  mg/kg/day  (M)  and  417  mg/kg/day  (F)  based  on  the  increased  inci- 
dence of  mice  convulsing  when  handled  (M)  and  increased  absolute  liver  weight 
and  grossly  enlarged  livers  (F)  Statistically  significant  trend  for  malignant 
lymphomas  in  females 


870  5100                                    Gene  mutation  m  Dactena      Strains  TA  98.   100.   1535,  1537  of  S.  typhimunum,  and  strain  WP2uvrA  of  E.  coli 

were  negative  for  mutagenic  activity  when  tested  from  20  to  5,000  ng/plate  in  ab- 
1                                              1      sence  and  presence  of  metabolic  activation 

870  5300 

Gene  mutation  in  mamma      Chinese  hamster  V79  ovary  cells  were  tested  from  0  50  to  60  ng/mL.  Negative  up  to 
lian  cells  m  culture                   limit  of  solubility  and  cytotoxicity 

870.5375 

In  vitro  Chromosome  aber-     Chinese  hamster  ovary  cells  were  tested  with  and  without  metabolic  activation  from 
ration                                       1  37  to  700  ng/mL   Positive  for  nondis)unction  of  chromosomes  both  in  the  pres- 
ence and  absence  of  activation. 

870  5385                                  Bone  marrow  chro-                 Chinese  hamsters  were  orally  dosed  at  levels  from  1,250  to  5,000  mg/kg.  There  was 

mosome  aberrations               no  significant  increase  in  the  frequency  of  chromosome  aberrations  in  bone  mar- 
1      assay                                      row  at  any  dose  tested 

870  5395                                  In  vivo  Mouse  micro-              Both  sexes  of  NMRI  mice  were  dosed  up  to  5,000  mg/kg/day  There  were  no  signifi- 

nucleus  assay                         cant   increases   in   the   number  or  percentage  of  micronucleated  polychromatic 

erythrocytes 

In  VIVO  Rat  hepatocyte 
micronucleus  assay 


In  vitro  unscheduled  DNA 
synthesis  assay 

Dominant  lethal  assay  in 
mice 


Male  rats  were  orally  dosed  1250,  2500  and  5,000  mg/kg  and  hepatocytes  were  har- 
vested Micronucleated  hepatocytes  were  found  in  Phase  II  at  the  low  and  mid 
dose  levels  but  not  at  the  high  dose  level  and  not  in  Phase  I  Positive  for  mutage- 
nicity in  hepatocytes  exposed  in  vivo. 

-I 

There  was  no  evidence  of  unscheduled  DNA  synthesis  in  rat  hepatocytes  at  doses 
from  4  1  to  5.000  Mg/mL 


Male  mice  singly  dosed  at  0,  1 ,250,  2,500,  or  5,000  mg/kg/day  and  mated  for  8  con- 
secutive weeks  had  no  evidence  of  a  dominant  lethal  mutation 


Acute  neurotoxicity 
screening  battery 


Available  data  do  not  indicate  a  need  for  acute  or  subchronic  neurotoxicity  studies 


Sutxhronic  neurotoxicity 
screening  battery 


Available  data  do  not  indicate  a  need  for  acute  or  subchronic  neurotoxicity  studies 


Developmental 
neurotoxicity 


Available  data  do  not  indicate  a  need  for  acute  or  subchronic  neurotoxicity  studies 


870  7485 

Metabolism  and  phar- 
macokinetics 

C'^-Fludioxonil  given  by  gavage  and  bile  duct-cannulation  to  groups  of  male  and  fe- 
male rats   Absorption  was  estimated  to  be  between  67-91%.  Terminal  tissue  dis- 
tnbution  showed  that  terminal  residues  were  below  the  limit  of  detection  for  most 
tissues  except  the  liver,  kidneys,  blood,  and  lungs,  which  showed  low  levels.  The 
mapr  route  of  excretion  was  the  feces,  with  approximately  80%  of  the  administered 
radioactivity  excreted  by  this  route  in  male  and  female  rats  at  both  the  low  and 
high  dose    The  remaining  radioactivity  was  excreted  through  urine.  In  bile  duct- 
cannulated  rats,  approximately  70%  of  an  administered  radioactive  dose  was  ex- 
creted via  this  route,  supporting  the  bile  as  the  origin  of  the  fecal  radioactivity. 
There  were  no  apparent  sex-  or  dose-related  differences  in  the  routes  of  excretion 
for  tludioxonil    Examination  of  unne  tor  metabolites  of  fludwxonil  showed  at  least 
20  metabolites,  each  compnsing  a  minor  fraction  of  the  administered  dose  (0.1- 
1      3  1%) 

870  7600                                  Dermal  penetration 

N/A 

N/A                                         Special  studies 

N/A 

B.  Toxicologjcal  Endpomts 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicolog\'  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  the  lowest 


dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 


variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
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calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  clfronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 


account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 
The  linear  default  risk  methodology 
(Q')  is  the  primary  method  currently 
used  by  the  Agency  to  quantify' 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 


circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  cur\'e. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcan.cr  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  fludioxonil  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


Table  2.— Summary  of  Toxicological  Endpoints  Used  for  Human  Risk  Assessment' 


Exposure  Scenario 


Dose  Used  in  Risk  Assessment, 
UF 


FQPA  SF  and  Level  of  Concern 
for  Risk  Assessment 


Study  and  Toxicological  Effects 


Acute  Dietary  fe- 
males 13-50 


NOAEL  =  100  mg/kg/day;  UF  = 
100;  Acute  RfD  =  1.0  mg/kg/ 
day 


FQPA  SF  =  IX;  aPAD  =  acute 
RfD/FQPA  SF  =  1  0  mg/kg/ 
day 


Developmental  Toxicity  Study  -  rat 


Developmental  LOAEL  =  1 .000  mg/kg/day  based  on 
increased  incidence  of  fetuses  and  litters  with  di- 
lated renal  pelvis  and  dilated  ureter 


Chronic  Dietary  all 
populations 

I 


NOAEL=  3.3  mg/kg/day;  UF  = 
100;  Chronic  RfD  =  0.03  mg/ 
kg/day 


FQPA  SF  =  IX:  cPAD  =  chronic    One  year  chronic  toxicity  study  -  dog 
RfD/FQPA  SF  =  0.03  mg/kg/  I 
day  ' 

LOAEL    =    35  5    mg/kg/day   based   on 
weight  gain  in  female  dogs 


decreased 


Short-Term  Dermal 
(1-7  days)  (Occu- 
pational/Residen- 
tial) 


none 


No  systemic  toxicity  was  seen  at 
the  limit  dose  (1,000  mg/kg/ 
day)  in  the  28-day  dermal 
toxicity  study  in  rats.  This  risk 
assessment  is  not  required. 


Endpoint  was  not  selected 


I  ntermediate-Term 
(1  week  -  several 
months)  Dermal 
(Occupational/ 
Residential) 


Oral  study  NOAEL=  64  mg/kg/  |  LOC  for  MOE  =  100  (Occupa-     13  Week  Oral  Feeding  Study  -  rat 
day     (dermal     penetration    =        tional);  LOC  for  MOE  =  100 
40%)  (Residential) 


Systemic  LOAEL  =  428  mg/kg/day  based  on  de- 
creased body  weight  gam  in  tx)th  sexes,  chronic 
nephropathy  in  males,  and  centnlobular 
hepatocyte  hypertrophy  in  females 


Long-Term  (several 
months-lifetime) 
Dermal 

(Occupational/ 
Residential) 


Oral  study  NOAEL  =  3.3  mg/kg/ 
day  (dermal  penetration  = 
40%) 


LOC  for  MOE  =  100  (Occupa- 
tional) LOC  for  MOE  =  100 
(Residential) 


one  year  chronic  toxicity  study  -  dog 


LOAEL   =    35.5    mg/kg/day    based    on   decreased 
weight  gam  in  female  dogs 


Short-Term  (1-7 
Days)  Inhalation 
(Occupational/ 
Residential) 

I 


NOAEL  =  64  mg/kg/day  (inhala- 
tion absorption  rate  =  100%) 


LOC  for  MOE 
tional);  LOC 
(Residential) 


=  100  (Occupa- 
fof  MOE   =   100 


13  Week  Oral  Feeding  Study  -  rat 


Systemic  LOAEL  =  428  mg/kg/day  based  on  de- 
creased txxjy  weight  gain  in  both  sexes,  chronic 
nephropathy  in  males,  and  centnlobular 
hepatocyte  hypertrophy  In  females 


Intermediate-term  (1 
week  -  several 
months)  Inhala- 
tion (Occupa- 
tional/Residential) 


NOAEL  =  64  mg/kg/day  (inhala-     LOC  for  MOE  =  100  (Occupa-     13  Week  Oral  Feeding  Study  -  rat  Systemic 
tion  absorption  rate  =  100%)  tional)  LOC  for  MOE  =   100 

(Residential) 
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Table  2.— Summary  of  Toxicological  Endpoints  Used  for  Human  Risk  Assessment*— Continued 


Exposure  Scenario 


Dose  Used  m  Risk  Assessment, 
UF 


FQPA  SF  and  Level  of  Concern 
tor  Risk  Assessment 


Study  and  Toxicological  Effects 


LOAEL  =  428  mg/kg/day  based  on  decreased  body 
weight  gam  in  botti  sexes,  chronic  nephropathy  in 
males,  and  centnlobular  hepatocyte  hypertrophy 
I      in  females 


Long-Term  (several 
months-lifetime) 
inhalation  (Occu- 
pational Residen- 
tial) 


NOAEL  =  3.3  mg/Vg/day  (inhala- 
tion absorption  rate  =  I00*^o) 


LOG  for  MOE  =  100  (Occupa- 
tional) LOG  tor  MOE  =  100 
(Residential) 


one  year  chronic  toxicity  study  -  dog 


LOAEL   =    35.5   mg/kg/day    based   on    decreased 
weight  gain  in  female  dogs 


Cancer  (oral,  der- 
mal, inhalation) 


"Group  D"-  not  classifiable  as  to 
riuman  carcinogenicity  via  rel- 
evant routes  of  exposure 


not  applicable 


Acceptable  oral  rat  and  mouse  carcinogenicity  stud- 
ies; evidence  of  carcinogenic  and  mutagenic  po- 
tential. 


■  UF  =  uncertainty  factor  FQPA  SF  =  FQPA  safety  factor.  NOAEL  =  no  observed  adverse  effect  level,  LOAEL  =  lowest  observed  adverse  ef- 
fect level,  PAD  =  population  adjusted  dose  la  =  acute  c  =  chronic)  RfD  =  reference  dose,  MOE  =  margin  of  exposure,  LOG  =  level  of  concern. 
The  FQPA  factor  being  referenced  is  the  factor  unique  to  the  FQPA  and  does  not  include  FQPA  factors  related  to  data  uncertainty. 


C.  Exposure  Assessment 

1  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180  516)  for  the 
residues  of  fludioxonil.  in  or  on  a 
variety  of  raw  agricultural  commodities 
Fludioxonil  is  the  active  ingredient  in 
registered  products  used  as  a  seed 
treatment  for  many  crops  (with  the 
exception  of  tree  crops  and  berries).  In 
addition,  several  Section  18  emergency 
exemptions  for  use  as  a  foliar  spray  on 
strawberries,  caneberries  and  as  a  post- 
harvest  spray  treatment  on  apncots, 
nectarines,  peaches,  and  plums  have 
been  approved.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  fludioxonil  in  food  as 
follows: 

i.  Acute  exposure  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-dav 
or  single  exposure.  The  Dietcu-v 
Exposure  Evaluation  Model  (DEEM' 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USD  A  198^-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  acute  analysis 
was  performed  for  the  females  13-50 
years  old  population  subgroup  using 
published  and  proposed  tolerance 
levels,  default  concentration  factors,  and 
100%  CT  assumptions  for  all 
commodities.  The  acute  dietarv 
exposure  estimate  at  the  95th  percentile 
of  exposure  for  females  13-50  years  old 
is  0.004512  mg/kg/day.  representing 
0.5%  oftheaP,\D. 


For  acute  dietary  risk  estimates,  EPA's 
level  of  concern  is  >100%  aPAD.  The 
results  of  the  acute  analysis  indicate 
that  at  the  95th  percentile  of  exposure, 
the  acute  dietary  risk  associated  with 
the  proposed  uses  of  fludioxonil  is 
below  EPA's  level  of  concern. 

li.  Chronic  exposure.  The  chronic 
DEEM '  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-92  nationwide  CSFII  and 
accumulated  exposure  to  the  chemical 
for  each  commodity  using  published 
and  proposed  tolerance  levels,  default 
concentration  factors,  and  100%  crop 
treated  {CT)  assumptions  for  all 
commodities  Chronic  dietary  exposure 
estimates  ranged  from  0.000609  mg/kg/ 
day  (2.0%  of  the  cPAD)  for  males  13- 
19  years  old.  up  to  0.003506  mg/kg/dav 
(12%  of  the  cPAD)  for  all  infants  (<  1 
year  old).  All  other  population 
subgroups  fell  in  between  these  two 
figures,  including  the  U.S.  population 
(0.001107  mg/kg/day:  3  7%  of  the 
cPAD),  children  1-6  years  old  (0.002934 
mg/kg/day:  9.8%  of  the  cPAD).  children 
7-12  years  old  (0.001522  mg/kg/day; 
5.1%  of  the  cP AD),  females  13-50  years 
old  (0.000823  mg/kg/day;  2.7%  of  the 
cPAD).  males  20-^  years  old  (0.000726 
mg/kg/day;  2.4%  of  the  cPAD).  and 
seniors  55-t-  years  old  (0  000961  mg/kg/ 
day;  3.2%  of  the  cP AD). 

Since  the  FQPA  factor  was  reduced  to 
Ix  for  all  population  subgroups,  the 
Agency's  level  of  concern  is  100%  cPAD 
=  100%  cRfD.  The  results  of  this 
analysis  indicate  that  the  chronic 
dietary  risk  associated  with  the  existing 
uses  and  the  proposed  uses  of 
fludioxonil  is  below  EPA's  level  of 
concern. 


iii.  Cancer.  EPA  has  classified 
Fludioxonil  as  a  Group  D  -  not 
classifiable  as  to  human  carcinogenicity. 
The  evidence  is  inadequate  and  cannot 
be  interpreted  as  showing  either  the 
presence  or  absence  of  a  carcinogenic 
effect.  In  one  mouse  study,  there  was  a 
significant  trend  for  malignant 
lymphomas  in  female  mice  up  to  3,000 
ppm.  However,  in  a  second  study  up  to 
7.000  ppm,  the  limit  dose,  there  was  no 
evidence  of  carcinogenicity  for  either 
sex.  In  rats,  fludioxonil  produced  a 
significant  trend  and  pair-wise  increase 
in  hepatocellular  tumors,  combined,  in 
female  rats  at  doses  adequate  to  assess 
carcinogenicity.  EPA  determined  that 
based  on  the  increase  in  liver  tiunors  in 
female  rats  that  was  statistically 
significant  for  combined  adenoma/ 
carcinoma  only,  the  lack  of  tumorogenic 
response  in  male  rats  or  in  either  sex  of 
mice,  and  the  need  for  additional 
mutagenicity  studies,  a  Group  D 
classification  was  appropriate. 

Fludioxonil  was  not  mutagenic  in  the 
tests  for  gene  mutations.  However, 
because  of  the  powerful  induction  of 
polyploidy  in  the  in  vitro  Chinese 
hamster  ovary  cell  cytogenetic  assay  and 
the  suggestive  evidence  of  micronuclei 
induction  in  rat  hepatocytes  in  vivo. 
additional  mutagenicity  testing  was 
performed  in  an  in  vivo  study 
specifically  designed  for  aneuploidy 
analysis. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
fludioxonil  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
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are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
fludioxonil. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  groundwater.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  fi-om  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %R£D  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  fludioxonil 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  fludioxonil  for 
acute  exposures  are  estimated  to  be  46 
parts  per  billion  (ppb)  for  surface  water 
and  0.35  ppb  for  groimd  water.  The 
EECs  for  chronic  exposures  are 


estimated  to  be  32  ppb  for  surface  water 
and  0.35  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Fludioxonil  is  not  currently  registered 
for  residential  (outdoor,  non-food)  uses. 
The  registrant  is  seeking  registration  for 
the  use  of  fludioxonil  by  commercial 
applicators  on  residential  lawns. 

There  is  potential  residential 
postapplication  exposure  to  adults  and 
children  entering  residential  areas 
treated  with  fludioxonil.  Since  the 
Agency  did  not  select  a  short-term 
endpoint  for  dermal  exposure,  only 
intermediate-term  dermal  exposures 
were  considered.  Based  on  the 
residential  use  pattern,  no  long-term 
post-application  residential  exposure  is 
expected.  Short-term  non-dietary  oral 
exposures  for  toddlers  were  not  assessed 
since  the  acute  dietary  endpoint  for 
fludioxonil  is  only  relevant  for  females 
13-50  years  old.  Intermediate-term, 
non-dietary  ingestion  exposure  for 
toddlers  is  possible  and  was  assessed 
using  the  intermediate-term  dose  and 
endpoint  identified  fi-om  the  13  week 
oral  feeding  study  in  rats.  Intermediate- 
term  exposure  is  not  expected  from  the 
proposed  ornamental  uses  of 
fludioxonil. 

There  are  no  chemical-specific  data 
available  to  determine  the  potential 
risks  firom  post-application  activities 
associated  with  the  proposed  uses  of 
fludioxonil.  The  exposure  estimates  are 
based  on  assumptions  and  generic  data 
as  specified  by  the  newly  proposed 
Residential  SOPs.  The  MOEs  for 
postapplication  exposures  from  full 
lawn  uses  are  2,000  and  1,200  for  adults 
and  children,  respectively.  The  dermal 
MOE  for  postapplication  exposure  for 
the  hand  to  mouth  scenario  is  13,000. 
The  aggregate  intermediate  MOE  for 
postapplication  residential  exposure  to 
toddlers  is  1,100.  These  estimates 
indicate  that  the  potential  intermediate- 
term  risks  from  residential  uses  of 
fludioxonil  do  not  exceed  the  Agency's 
level  of  concern.  The  Agency's  level  of 
concern  is  for  MOEs  below  100. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, ' 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  conunon  mechanism  of  toxicity." 


EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fludioxonil  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
fludioxonil  does  not  appear  to  produce 
a  toxic  metabolite  produced'by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fludioxonil  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

Safety  factor  for  infants  and 
children — i.  In  general.  FFDCA  section 
408  provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicify  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

ii.  Prenatal  and  postnatal  sensitivity. 
The  rat  and  rabbit  developmental 
toxicity  studies  were  tested  at  doses  that 
produced  maternal  toxicity.  There  were 
no  developmental  findings  in  rabbits. 
The  findings  in  the  rat  developmental 
toxicity  studies  were  considered  to  be 
related  to  maternal  toxicity,  rather  than 
an  indication  of  increased 
susceptibility.  In  the  reproductive 
study,  maternal  and  reproductive/ 
offspring  toxicity  occurred  at  the  same 
dose  indicating  no  evidence  of 
susceptibility. 

iii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  fludioxonil  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 
Accordingly,  taking  into  account  the 
data  on  pre-  and  post-natal  toxicity.  EPA 
determined  that  an  additional  tenfold 
safety  factor  was  not  necessarv'  to 
protect  infants  and  children. 
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E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calcvilating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 


as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male).  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  accoimt  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposiues  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 


drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futxire,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  The  acute  dietary 
exposure  estimate  at  the  95th  percentile 
of  exposure  for  females  1 3-50  years  old 
is  0.004512  mg/kg/day,  representing 
0.5%  of  the  aPAD.  An  acute  dose  and 
endpoint  was  not  selected  for  the  U.  S. 
population  (including  infants  and 
children)  because  there  were  no  effects 
of  concern  observed  in  oral  toxicology 
studies,  including  maternal  toxicity  in 
the  developmental  toxicity  studies  in 
rats  and  rabbits,  that  are  attributable  to 
a  single  exposure  dose.  In  addition, 
there  is  potential  for  acute  dietary 
exposiire  to  fludioxonil  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surfece 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  aPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Fludioxonil 


Population  Sutjgroup 

aPAD 
(mg/kg) 

T 

%  aPAn          Suftace 
^^°^)              (PPb) 

Grourxl 

Water  EEC 

(PPt)) 

Acute 

DWLOC 

(PPb) 

Females  1 3-50  years  oW 

1.0 

05% 

46 

0.35 

30,000 

2.  Chrome  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  fludioxonil  from  food 
will  utihze  3.7%  of  the  cPAD  for  the 
U.S.  population,  12%  of  the  cPAD  for 
all  infants  (<  1  year  old)  and  9.8%  of  the 


cPAD  for  children  1-6  years  old.  Based 
the  use  pattern,  chronic  residential 
exposure  to  residues  of  fludioxonil  is 
not  expected.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
fludioxonil  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 


them  to  the  EECs  for  siuface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  4: 


TABLE  4.—  Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Fludioxonil 


Population  Sutjgroup 

cPAD             %  cPAD            Surface 
mg/kg/day          (Food)          ^^^^^ 

Ground 

Water  EEC 

(PPb) 

Chronic 

DWLOC 

(PPb) 

U  S  Population 

0.3                    3.7                      11 

0.35 

1,000 

All  infants  (<1  year  old) 

0.3 

12                      11 

0.35 

260 

Children  1-6  years  old 

0.3 

9  8                      11                   0.35 

1 

270 

Children  7-12  years  old 

0.3 

5.1 

11                   0.35 

280 

^  Females  13-50  years  old 

0.3 

2.7 

11  '                0.35 

880 

•Males  13-19  years  okJ 

0.3 

2.0 

11 

0.35 

1.000 

Males  20  *  years  okj 

0.3 

2.4                      11 

0.35                1,000 

Seniors  55  +  years  old 

03 

32                      11 

0.35                 1,000 

GENEEC  model  estimated  56-day  (average)  concentration  was  divided  by  a  factor  of  3  pnor  to  companson  with  the  DWLOC:  32/3  =11. 
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3.  Short-term  risk.  In  aggregating 
short-term  risk,  the  Agency  considers 
background  chronic  dietary  exposure 
(food  +  drinking  water)  and  short-term 
inhalation  and  dermal  exposures  from 
residential  uses.  EPA  did  not  identify  a 
dermal  endpoint  of  concern  for  the 
short-term  duration.  Short-term 
inhalation  endpoints  were  identified, 
however,  they  are  not  relevant  for  the 
short-term  aggregate  risk  since 
homeowners  would  not  be  applying 
fludioxonil.  The  registrant  indicated 
that  the  requested  residential  uses  are 
only  for  professional  applications. 
Therefore,  the  short-term  aggregate  risk 
assessment  is  not  required. 


4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

For  adults,  post-application  exposures 
may  result  from  dermal  contact  with 
treated  turf.  For  toddlers,  dermal  and 
non-dietary  oral  post-application 
exposures  may  result  from  dermal 
contact  with  treated  turf  as  well  as 
hand-to-mouth  transfer  of  residues  from 
turfgrass. 

Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 


food  and  residential  exposures 
aggregated  result  in  aggregate  MOEs  of 
1,200  for  the  U.S.  population  and  530 
for  infants/children.  These  aggregate 
MOEs  do  not  exceed  the  Agency's  level 
of  concern  for  aggregate  exposure  to 
food  and  residential  uses.  In  addition, 
intermediate-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  fludioxonil  in 
ground  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  the  following  Table  5: 


Table  5.— Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Fludioxonil 


Population  Subgroup 


)te 
'MO! 
(Food  + 
Residential) 


Aggregate 

Level  of 

Concern 

(LOG) 


Surface 

Water  EEC 

(PPb) 


Ground 

Water  EEC 

(PPb) 


Inter- 
mediate- 
Term 
DWLOC 
(PPb) 


U.S.  Population 


1.200 


100 


11 


0.35 


1,100 


Infants/ChikJren 


530 


100 


11 


0.35 


220 


5.  Aggregate  cancer  risk  for  U.S. 
population.  The  EPA  classified 
Fludioxonil  as  a  Group  D  -  not 
classifiable  as  to  human  carcinogenicity. 
The  evidence  is  inadequate  and  cannot 
be  interpreted  as  showing  either  the 
presence  or  absence  of  a  carcinogenic 
effect.  In  one  mouse  study,  there  was  a 
significant  trend  for  malignant 
lymphomas  in  female  mice  up  to  3,000 
ppm.  However,  in  a  second  study  up  to 
7.000  ppm,  the  hmit  dose,  there  was  no 
evidence  of  carcinogenicity  for  either 
sex.  In  rats,  fludioxonil  produced  a 
significant  trend  and  pair-wise  increase 
in  hepatocellular  tumors,  combined,  in 
female  rats  at  doses  adequate  to  assess 
carcinogenicity.  The  EPA  determined 
that  based  on  the  increase  in  liver 
timiors  in  female  rats  that  was 
statistically  significant  for  combined 
adenoma/carcinoma  only,  the  lack  of 
tumorogenic  response  in  male  rats  or  in 
either  sex  of  mice,  and  the  need  for 
additional  mutagenicity  studies,  a 
Group  D  classification  was  appropriate. 

However,  the  Agency  has  since 
received  the  additional  mutagenicity 
studies  and  based  on  the  negative 
preliminary  findings  of  the  studies,  the 
fact  that  the  statistical  increase  in  liver 
tumors  in  female  rats  occurred  only  at 
the  highest  dose,  the  lack  of  tumorigenic 
response  in  male  rats  and  mice,  the 
Agency  has  concluded  that  fludioxonil 
does  not  pose  a  significant  cancer  risk. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 


no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  fludioxonil 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  registrant  has  proposed  high 
performance  liquid  chromatography 
using  ultraviolet  detection  Method  AG- 
597B  as  the  analytical  enforcement 
method.  This  method  is  a  reissue  of 
Method(s)  AG-597/AG-597A  which  has 
successfully  undergone  an  ILV  trial  as 
well  as  Agency  petition  method 
validation  (PMV).  The  original  method 
is  available  for  enforcement  purposes 
until  the  new  method  is  validated.  The 
method  may  be  requested  from:  Calvin 
Furlow,  PRRIB,  IRSD  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington  DC  20460. 
Office  location  and  telephone  number: 
Rm.  lOlFF,  CM  #  2,  1921  Jefferson 
Davis  Hvry,  Arlington,  VA,  (703)  305- 
5229. 

B.  International  Residue  Limits 

There  are  no  Codex  Maximum 
Residue  Limits  (MRLs)  for  fludioxonil. 
Therefore,  international  harmonization 
is  not  an  issue  at  this  time. 

C.  Conditions 

Registration  is  conditional  upon 
submission  of  the  two  dry  bulb  onion 
residue  trials  in  Regions  5  and  12. 


V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  fludioxonil  4-{2,2- 
difluoro-l,3-benzodioxol-4-yl)-lH- 
pyrrole-3-carbonitrilein  or  on  grapes  at 
1.0  ppm.  strawberries  at  2.0  ppm.  dry 
bulb  onions  at  0.20  ppm,  and  green 
onions  at  7.0  ppm. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 
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A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  vour  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178  To  ensure  proper  receipt  by  EPA. 
you  must  identih'  docket  control 
number  OFP-301093  on  the  subject  line 
on  the  first  page  of  your  submission  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  (>lerk 
on  or  before  Februarv'  27.  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestors  contentions 
on  sucb  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordcuice  with  procedures  set  forth  in 
40  CFR  part  2  .\  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW  ,  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St..  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-^865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to;  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M,  Pittsburgh,  PA  15251   Please 
identif)'  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary'  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 


5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Prote<:tion  Agencv.  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460. 

If  vou  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agencv,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301093,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv.  1200  Pennsylvania 
.'\ve.,  NW.,  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
IB. 2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characrters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCHI  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B   When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
iinc(mtested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 


Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR  . 
27655,  May  19.  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  ef 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulator^'  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  18,  2000. 
James  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.516  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)  to  read  as 

follows: 

§  1 80.51 6    Fiudioxonil;  tolerances  for 
residues. 

(a)  General.  A  tolerance  is  established 
for  residue  of  the  fungicide  fiudioxonil, 
4-(2,2-difluoro-l,3-benzodioxol-4-yl)- 
lH-pyrrole-3-carbonitrile)  in  or  on  the 
following  food  commodities: 


Commodity 


Parts  per 
million 


Commodity 


Parts  per 
million 


Onion,  green 

*  • 

Strawt)erry  .. 


70 
2.0 


Grape  

«  * 

Onion,  dry  bulb 


1.0 
0.20 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301098;  FRL-6762-7] 
RIN  207&-AB78 

Extension  of  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule, 

SUMMARY:  This  regulation  extends  time- 
limited  tolerances  for  the  pesticides 
listed  in  Unit  II  of  this  document.  These 
actions  are  in  response  to  EPA's 
granting  of  emergency  exemptions 
under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  these  pesticides. 
Section  408(1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  fi^om  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA. 
DATES:  This  regulation  is  effective 
December  29,  2000.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301098, 
must  be  received  by  EPA  on  or  before 
February  27,  2001.' 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify' 
docket  control  number  OPP-301098  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
the  listing  below  for  the  name  of  a 
specific  contact  person.  The  following 
information  applies  to  all  contact 
persons:  Emergency  Response  Team, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 


1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460;  telephone 
number;  (703)  308-9366. 


Pesticide/CFR  cite 

Contact  person 

2.4-D  (§180.142)   

Betti  Edwards 

Paraquat  (§180.205) 

Libby  Pemtjerton 

Lambda-cytialothnn 

Andrew  Ertman 

(§180.438). 

Bifenthrin  and 

Andrea  Conratti 

difenoconazole 

(§180.442  and 

§180.475.  respec- 

tively). 

Fenbuconazole 

Dan  Rosenblatt 

(§180.480). 

Sulfentrazone  and 

Barbara  Madden 

imazamox 

(§180.498  and 

§180.508.  respec- 

tively). 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egones 


NAICS 


Examples  of  Poten- 
tially Affected  Entities 


Industry  1 1 1     Crop  production 

112     Animal  production 
31 1     Food  manufactunng 
32532     Pesticide  manufac- 
tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this     . 
Document  and  Other  Related 
Documents? 

1.  Electronically. You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations, ""■  Regulations 
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and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
■'Federail  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:/ ' 
vv-ww. epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301098.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBl) 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119.  Crystal  Mall  #2.  1921  lefferson 
Davis  Hwy..  Arlington.  V.\.  from  8:30 
a.m.  to  4  p  m..  Monday  through  Fridav. 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805 

n.  Baclcground  and  Statutory  Findings 

EPA  has  previously  issued  a  final  rule 
for  each  chemical/commoditv  which 
were  published  in  the  Federal  Register 
on  the  date  listed  in  the  summarv'  for 
each  chemical/commodity  listed  below 
The  initial  issuance  of  these  final  rules 
announced  that  EPA.  on  its  own 
initiative,  under  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  .^ct 
(FFDCA).  21  U.S.C.  346a,  as  amended 
by  the  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Public  Law  104-170)  was 
establishing  time-limited  tolerances 
EPA  established  the  tolerances  because 
section  408(1)(6)  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Such  tolerances  can  be 
established  without  providing  notice  or 
time  for  public  comment. 

EPA  received  requests  to  extend  the 
use  of  these  chemicals  for  this  year's 
growing  season.  After  having  reviewed 
these  submissions,  EPA  concurs  that 
emergency  conditions  exist.  EPA 
assessed  the  potential  risks  presented  bv 
residues  for  each  chemical/commoditv. 
In  doing  so,  EPA  considered  the  safety 


standard  in  FFDCA  section  408(b)(2), 
and  decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
originally  published  to  support  these 
uses.  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  extension  of  these  time- 
limited  tolerances  will  continue  to  meet 
the  requiremtmts  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerances 
are  extended  until  the  date  listed  below. 
EPA  will  publish  a  document  in  the 
Federal  Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations  (CFR).  Although  these 
tolerances  will  expire  and  are  revoked 
on  the  date  listed,  under  FFDCA  section 
4C8(1)(5),  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  the 
commodity  after  that  date  will  not  be 
unlawful,  provided  the  residue  is 
present  as  a  result  of  an  application  or 
use  of  a  pesticide  at  a  time  and  in  a 
manner  that  was  lawful  under  FIFRA, 
the  tolerance  was  in  place  at  the  time  of 
the  application,  and  the  residue  does 
not  exceed  the  level  that  was  authorized 
by  the  tolerance.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on.  or 
otlier  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe 

Tolerances  for  the  use  of  the  following 
pesticide  chemicals  on  specific 
commodities  are  being  extended: 

1   2.4-D  EPA  has  authorized  under 
FIFRA  section  18  the  use  of  2.4-D  on 
wild  rice  for  control  of  common  water 
plantain  in  Minnesota.  This  regulation 
extends  a  time-limited  tolerance  for 
residues  of  the  herbicide  2,4- 
dichlorophenoxyacetic  acid  in  or  on 
wild  rice  at  0.1  ppm  for  an  additional 
2-year  period.  This  tolerance  will 
expire  and  is  revoked  on  December  31. 
2002.  A  time-limited  tolerance  was 
originally  published  in  the  Federal 
Register  on  .September  5.  1997  (62  FR 
4h400)  (FRL-5738-9). 

2.  Paraquat.  EPA  has  authorized 
under  FIFR.^  section  18  the  use  of 
paraquat  on  artichokes  for  control  of 
weeds  in  C'alifornia.  This  regulation 
extends  a  time-limited  tolerance  for 
residues  of  the  herbicide  paraquat  in  or 
on  artichokes  at  0.05  ppm  for  an 
additional  2-year  period.  This  tolerance 
will  expire  and  is  revoked  on  December 
31.  2002.  A  time-limited  tolerance  was 
originally  published  in  the  Federal 
Register  on  November  22   1999  (64  FR 
63714)  FRL-6392-9). 


3.  Lambda-cyhalothrin.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  lambda-cyhalothrin  on  barley  for 
control  of  Russian  wheat  aphid  in 
Wyoming,  Montana,  Idaho,  and 
Colorado  and  sugarcane  for  the  control 
of  the  sugarcane  borer  in  Louisiana. 
This  regulation  extends  time-limited 
tolerances  for  combined  residues  of  the 
insecticide  lambda-cyhalothrin  and  its 
epimer  in  or  on  barley,  bran  at  0.2  ppm; 
barley,  grain  at  0.05  ppm;  barley,  hay  at 
2.0  ppm;  barley,  straw  at  2.0  ppm,  and 
sugarcane  at  0.03  ppm  for  an  additional 
2-year  period.  These  tolerances  will 
expire  and  are  revoked  on  December  31, 
2002.  Time-limited  tolerances  were 
originally  published  in  the  Federal 
Register  on  January  29,  1999  (64  FR 
4584-1590)  (FRL-6056-2). 

4.  Bifenthrin.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
bifenthrin  on  citrus  for  control  of 
Diaprepes  root  weevil  in  Florida.  This 
regulation  extends  time-limited 
tolerances  for  residues  of  the  insecticide 
bifenthrin  in  or  on  citrus,  whole  fruit; 
citrus,  oil:  and,  citrus,  dried  pulp  at 
0.05,  0.3,  and  0.3  ppm.  respectively,  for 
an  additional  2-year  period.  These 
tolerances  will  expire  and  are  revoked 
on  December  31,  2002.  Time-limited 
tolerances  were  originally  published  in 
the  Federal  Register  on  December  16, 
1998  (63  FR  69200)  (FRL-6048-1). 

5.  Difenoconazole.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  difenoconazole  on  sweet  corn 
grown  for  seed  for  control  of  fungal 
pathogens  in  Florida.  This  regulation 
extends  time-limited  tolerances  for 
residues  of  the  fungicide  difenoconazole 
in  or  on  Corn,  sweet  (kernel  +  corn  with 
husk  removed);  Corn,  sweet,  forage;  and 
Corn,  sweet,  stover  at  0.1  ppm  for  an 
additional  2-year  period.  These 
tolerances  will  expire  and  are  revoked 
on  12/31/02.  Time-hmited  tolerances 
were  originally  published  in  the  Federal 
Register  on  September  1.  1999  (64  FR 
47680)  (FRL-6094-3). 

6.  Fenbuconazole.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
fenbuconazole  on  blueberries  for  control 
of  mummy  berry  disease  in  Georgia. 
This  regulation  extends  a  time-limited 
tolerance  for  combined  residues  of  the 
fungicide  fenbuconazole  alpha-2-(4- 
chlorophenyl)-ethyl-alpha-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrile  and 
its  metabolites  cis-5-(4-chlorophenyl)- 
dihydro-3-phenyl-3-(lH-l,2.4-triazole-l- 
ylmethyl)-2-3H-furanone  and  trans-5-(4- 
chlorophenyl)dihydro-3-phenyl-3-(lH- 
l,2.4-triazole-l-ylmethyl-2-3H-furanone 
expressed  as  fenbuconazole  in  or  on 
blueberries  at  1.0  ppm  for  an  additional 
2-year  period.  This  tolerance  will 
expire  and  is  revoked  on  December  31, 


2002.  A  time-limited  tolerance  was 
originally  published  in  tbe  Federal 
Register  on  June  10,  1998  (63  FR  31633) 
(FRL-5  791-5). 

7.  Sulfentrazone.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
sulfentrazone  on  cowpea  and  lima  bean 
for  control  of  hophombeam  copperleaf 
in  Tennessee  and  on  sunflower  for 
control  of  weeds  in  North  Dakota.  This 
regulation  extends  a  time-limited 
tolerance  for  residues  of  the  herbicide 
sulfentrazone,  N-[2,4-dichloro-5-[4- 
(difluoromethyl)-4,5-dihydro-3-methyl- 
5-oxo- 1 H- 1 ,2 ,4-triazol-l-y-ljphenylJ 
methanesulfonamide  in  or  on  bean, 
succulent  seed  without  pod  (lima  beans 
and  cov\rpeasJ  and  sunflower  at  0.1  ppm 
for  an  additional  2-year  period.  These 
tolerances  will  expire  and  are  revoked 
on  December  31,  2002.  A  time-limited 
tolerance  was  originally  published  in 
the  Federal  Register  on  September  21, 
1999  (64  FR  51060)  (FRL-6097-8). 

8.  Imazamox.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
imazamox  on  canola  for  control  of  wild 
mustard  in  Minnesota  and  North 
Dakota.  This  regulation  extends  a  time- 
limited  tolerance  for  residues  of  the 
herbicide  imazamox.  2-4.5-dihydro-4- 
methy  l-4-(  1  -methylethyl)-5-oxo-l  H- 
imidazol-2-yl-5-methoxymethyl-3- 
pyTidine-carboxylic  acid,  applied  as  the 
free  acid  or  ammonium  salt  in  or  on 
canola  at  0.05  ppm  for  an  additional  17- 
month  period.  This  tolerance  will  expire 
and  is  revoked  on  December  31,  2003. 

A  time-limited  tolerance  was  originally 
published  in  the  Federal  Register  on 
July  14.  1999  (64  FR  37855)  {FRL-6086- 
5).' 

m.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procediires,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiue  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301098  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  February  27,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  tbe  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St..  SW.. 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
tbe  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection.  '  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 


5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  {7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  III. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  bv  docket  control 
number  OPP-301098.  to:  Public 
Information  and  Records  Integrit>' 
Branch,  Information  Resources  and 
Services  Division  (7502C},  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsvlvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrar\';  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32)." 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time- 
limited  tolerances  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
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of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory- 
Planning  and  Review  (58  FR  51735. 
October  4.  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994):  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  under  FFDCA  section 
408{1)(6)  in  response  to  an  exemption 
under  FIFRA  section  18,  such  as  the 
tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatorv 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
.\gency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n){4). 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  use.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  December  22,  2000. 

James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

§180.142    [Amended] 

2.  In  §  180.142,  in  the  table  to 
paragraph  (b),  amend  the  entry  for 
"Wild  rice"  by  revising  the  expiration 
date  "12/31/00"  to  read  "12/31/02". 

§180.205    [Amended] 

3.  In  §  180.205,  in  the  table  to 
paragraph  (b),  amend  the  entry  for 
"Artichokes"  by  revising  the  expiration 
date  "12/31/00"  to  read  "12/31/02". 

§180.438    [Amended] 

4.  hi  §  180.438,  in  the  table  to 
paragraph  (b)  amend  the  entries  for 
"Barley,  bran";  "Barley,  grain";  "Barley, 
hay";  "Barley  straw";  and  "Sugarcane" 
by  revising  the  expiration  date  "12/31/ 
00"  to  read  "12/31/02". 

§180.442    [Amended] 

5.  In  §  180.442,  in  the  table  to 
pararaph  (b)  amend  the  entries  for 
"Citrus,  whole  fruit";  "Citrus  oil";  and 
"Citrus,  dried  pulp"  by  revising  the 
expiration  dates  "12/31/00"  to  read  "12/ 
31/02". 

6.  In  §  180.475,  revise  the  table  in 
paragraph  (b)  to  read  as  follows: 

§  180.475    Difenoconazole;  tolerances  for 
residues. 


(b) 


Commodity 


Com.  sweet  (kernel  +  com  with  husk  removed) 

Com,  sweet,  forage    „ 

Com.  sweet,  stover     


Expiration/ 

Revocation 

date 


12/31/02 
12/31/02 
12/31/02 


§180.480    [Amended] 

7.  In  §  180.480.  in  the  table  to 
paragraph  (b)  amend  the  entry  for 


Blueberries"  by  revising  the  expiration 
date  "12/31/00"  to  read  "12/31/02". 


§180.498    [Amended] 

8.  In  §  180.498,  in  the  table  to 
paragraph  (b)  amend  the  entries  for 
"Bean,  succulent  seed  without  pod 
(lima  beans  and  cowpeas)"  and 


"Sunflower"  by  revising  the  expiration 
date  "12/30/00"  to  read  "12/31/02". 

§180.508    [Amended] 

9.  In  §  180.508.  in  the  table  to 
paragraph  (b)  amend  the  entry  for 
"Canola"  by  revising  the  expiration  date 
"7/15/01"  to  read  "12/31/03". 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
Centers  for  Disease  Control  and 
Prevention 

42  CFR  Part  493 
[HCFA-2024-FC2] 
RIN  093»'Ai94 

Medicare,  Medicaid,  and  CUA 
Programs;  Extension  of  Certain 
Effective  Dates  for  Clinical  Laboratory 
Requirements  Under  CUA 

AGENCY:  Centers  for  Disease  Control  and 

Prevention  (CDC)  and  Health  Care 

Financing  Administration  (HCFA), 

HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  extends  certain 
effective  dates  for  clinical  laboratory 
requirements  in  regulations  published 
on  February  28, 1992,  that  implemented 
provisions  of  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA).  This  rule  extends  the  phase-in 
date  of  the  quality  control  requirements 
applicable  to  moderate  and  high 
complexity  tests  and  extends  the  date  by 
which  an  individual  with  a  doctoral 
degree  must  possess  board  certification 
to  qualify  as  a  director  of  a  laboratory 
that  performs  high  complexity  testing. 

These  effective  dates  are  extended  to 
allow  the  Department  to  revise  quality 
control  requirements  and  establish  the 
qualification  requirements  necessary  for 
individuals  with  doctoral  degrees  to 
serve  as  directors  of  laboratories 
performing  high  complexity  testing. 
These  effective  date  extensions  do  not 
reduce  the  current  requirements  for 
quality  test  performance. 
DATES:  Effective  Date:  December  29, 
2000. 

Comment  Date:  We  will  consider 
comments  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  February  27, 
2001. 

ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  addresses: 


Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  HCFA-2024-FC2, 
P.O.  Box  8018,  Baltimore,  MD  21244- 
8018;  and 
Centers  for  Disease  Control  and 
Prevention,  Department  of  Health  and 
Human  Services,  Attention:  HCFA- 
2024-FC2,  4770  Buford  Hwy.,  N.E., 
MS  Fll,  Atlanta,  Georgia  30'341-3724. 
To  ensure  that  mailed  conunents  are 
received  in  time  for  us  to  consider  them, 
please  allow  for  possible  delays  in 
delivering  them. 

If  you  prefer,  you  may  deliver  yoiu- 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 

Room  443-G,  Hubert  H,  Humphrey 
Building,  200  Independence 
Avenue,  SW.,  Washington,  DC 
20201, or 
Room  C5-16-03,  7500  Security 

Boulevard,  Baltimfire,  MD  21244- 
8018. 
Comments  mailed  to  the  above 
addresses  may  be  delayed  and  received 
too  late  for  us  to  consider  them. 
Because  of  staff  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
conmienting,  please  refer  to  file  code 
HCFA-2024-FC2.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  443-G  of  the  Department's 
office  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
to  5  p.m.  (phone:  (202)  690-7890).  For 
information  on  ordering  copies  of  the 
Federal  Register  containing  this 
dociunent  and  on  electronic  access,  see 
the  beginning  of  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhonda  S.  Whalen  (CDC),  (770)  488- 

8155,  Cecelia  Hinkel  (HCFA),  (410)  786- 

3531. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies,  and  Electronic 
Access 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-7800  (or  toll  free  at  1-888-293- 


6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  S8.00.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 
/www. access.gpo.gov/su_docs/,  by 
using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais,  then  log  in  as  guest 
(no  password  required). 

L  Background 

On  February  28,  1992,  we  published 
in  the  Federal  Register  (57  FR  7002) 
final  regulations  with  an  opportunity  for 
public  comment.  These  regulations  set 
forth  the  requirements  for  laboratories 
that  are  subject  to  CLIA.  These 
regulations  established  imiform 
requirements  for  all  laboratories 
regardless  of  location,  size,  or  type  of 
testing  performed.  In  developing  the 
regulations,  we  included  requirements 
that  would  ensure  the  quality  of 
laboratory  services  and  be  in  the  best 
interest  of  the  public  health.  We 
recognized  that  a  rule  of  this  scope 
required  time  for  laboratories  to 
understand  and  implement  the  new 
requirements.  Therefore,  certain 
requirements  were  phased-in  and  given 
prospective  effective  dates.  We  also 
planned  to  address  the  comments  we 
received  on  the  February  28,  1992  rule 
and  make  modifications,  if  necessary,  in 
the  subsequent  final  rule. 

On  December  6,  1994,  May  12,  1997, 
and  October  14,  1998,  we  published  in 
the  Federal  Register  (59  FR  62606,  62 
FR  25855,  and  63  FR  55031, 
respectively)  final  rules  with 
opportunity  for  comment.  These  rules 
extended  the  phase-in  of  the  quality 
control  requirements  applicable  to 
moderate  and  high  complexity  tests  and 
the  date  by  which  an  individual  with  a 
doctoral  degree  must  possess  board 
certification  to  qualify  as  a  director  of  a 
laboratory  that  performs  high 
complexity  testing.  These  changes  were 
made  due  to  the  resource  constraints 
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that  had  prevented  the  Department  of 
Health  and  Human  Sen-ices  from 
establishing  a  review  process  for 
manufacturers'  test  system  qualitv 
control  instructions  for  CLL-\ 
compliance  and  the  inability  of  many 
laboraton,'  directors  to  complete 
certification  requirements  within  the 
time  period  originally  specified. 

II.  Revisions  to  the  Regulations 

The  date  extensions  provided  by  the 
October  14.  1998  rule  have  proven  to  be 
madequate  for  the  reasons  set  forth 
below  In  addition,  based  on  our 
evaluation  of  comments  submitted  in 
response  to  the  May  12,  1997  rule, 
advice  from  the  Clinical  Laboratory 
Improvement  .-Idvison,'  Committee 
(CLI.^C)  concerning  the  quality  control 
requirements  appropriate  to  ensure 
quality  testing,  and  the  qualification 
requirements  for  laboratory  directors, 
we  have  found  it  necessarv-  to  make  the 
following  revisions  to  our  regulations 

•  We  are  extending  from  December 
31,  2000,  to  December  31,  2002,  the 
current  phase-in  quality  control 
requirements  for  moderate  and  high 
complexity  tests.  The  phase-in  qualitv 
control  requirements  for  unmodified, 
moderate  complexity  tests  cleared  by 
the  Food  and  Drug  Administration 
(FDA)  (through  510(k)  or  premarket 
approval  processes,  unrelated  to  CLIA) 
are  less  stringent  than  the  requirements 
applicable  to  high  complexitv  and  other 
moderate  complexity  tests. 

•  We  are  extending  from  December 
31.  2000,  to  December  31,  2002,  the  date 
for  laboratories  to  meet  certain  CLIA 
quality  control  requirements  by 
following  manufacturers'  FDA  CLIA- 
cleared  test  system  instructions 

•  We  are  extending  from  December 
31,  2000,  to  December  31.  2002,  the  date 
by  which  individuals  with  doctoral 
degrees  must  obtain  board  certification 
to  qualify  as  directors  of  laboratories 
that  perform  high  complexity  tests. 

These  revisions  are  discussed  in  more 
detail  below. 

A.  Quality  Control  Requirements 

42  CFR  493  1202  contains  the  quality 
control  requirements  applicable  to 
moderate  and  high  complexity  tests  and 
allows  a  laboratory-  that  performs  tests  of 
moderate  complexity,  using  test  systems 
cleared  by  the  FDA  through  the  section 
510(k)  or  premarket  approval  processes, 
until  December  31,  2000,  to  complv 
with  th^  quality  control  provisions  of 
part  493,  subpart  K,  by  meeting  less 
stringent  quality  control  requirements. 
as  long  as  the  laboratorv-  has  not 
modified  the  instrument,  kit.  or  test 
system's  procedure. 


Section  493  1203.  effective  beginning 
December  31.  2000.  establishes  a 
mechanism  for  laboratories  using 
commercial,  unmodified  tests  to  fulfill 
certain  quality  control  requirements  by 
following  manufacturers'  test  system 
instructions  that  have  been  reviewed 
and  determined  by  the  FDA  to  meet 
applicable  CLIA  quality  control 
requirements.  Implementation  of  this 
review  process,  however,  depended 
upon  the  availability  of  sufficient 
additional  resources  necessary  to  meet 
the  projected  workload.  These  resources 
were  not  available  due  to  financial  and 
other  constraints  of  the  program. 

Following  the  publication  of  some  of 
the  previous  e.xtensions,  we  received 
comments  that  the  current  quality 
control  requirements  are  not  appropriate 
for  some  test  methodologies,  and  that  a 
comprehensive  quality  control 
regulation  should  be  developed  to 
address  current  quality  control  needs.  A 
final  rule  addressing  quality  control 
issues  raised  by  these  commenters  is 
close  to  completion;  however,  it  will  not 
be  published  by  December  31.  2000 
Commenters  also  raised  issues  that 
stressed  the  need  to  ensure  that  the 
quality  control  requirements  are 
practical  and  flexible  enough  to 
accommodate  different  testing  sites  and 
test  systems  that  range  from  current 
methodologies  to  new  and  emerging 
technologies,  in  order  to  not  impede 
access.  We  must  also,  as  the 
commenters  suggest,  base  the 
requirements  on  technical 
considerations  as  well  as  their  impact 
on  patient  care. 

To  assist  us  in  determining  the  types 
of  quality  control  requirements 
necessary-  to  monitor  laboratory  test 
performance,  we  also  considered  advice 
provided  by  the  CLIAC,  as  well  as 
information  obtained  from  a  public 
meeting  held  in  September  1996  for 
manufacturers  and  others  to  make 
presentations  on  quality  control. 

Due  to  the  complexity  of  the  issues 
that  must  be  addressed,  we  are 
extending  the  December  31,  2000  sunset 
date  for  quality  control  standards  in 
§493.1202  to  December  31,  2002,  and 
extending  the  effective  date  for 
§493  1203  from  December  31,  2000  to 
December  31,  2002.  to  allow  laboratories 
to  continue  to  meet  current  regulations 
until  we  make  further  determinations 
regarding  quality  control  issues.  We  are 
extending  the  effective  date  for  these 
sections  to  ensure  that  we  have 
sufficient  time  to  develop  final  rules 
concerning  quality  control  that  address 
new  technology,  including  point-of-care 
testing,  molecular  methods  and 
advances  in  testing  in  the  specialties 
and  subspecialties.  Subsequent  to  the 


publication  of  the  final  regulations  and 
prior  to  the  actual  implementation  of 
the  revised  requirements,  we  must 
develop  new  surveyor  guidelines, 
design  new  survey  forms,  reprogram  the 
CLIA  data  system,  conduct  surveyor 
training,  and  inform  and  educate  the 
laboratorv'  community.  State  programs 
with  CLIA -exempt  laboratories  and 
HCFA-approved  accreditation 
organizations.  Time  must  be  allocated 
for  HCFA-approved  State  licensure 
programs  and  HCFA-approved 
accreditation  organizations  to  review 
their  requirements  and  determine 
whether  they  must  make  changes  to 
maintain  their  overall  equivalency  with 
the  CLIA  requirements.  State  programs 
with  CLIA -exempt  laboratories  may 
need  to  make  changes  to  their  State  laws 
and  implementing  regulations. 
Accreditation  organizations  may  also 
need  time  to  revise  policies  and 
requirements  and  have  them  approved 
by  their  organizations  for  adoption.  An 
implementation  period  will  provide 
States  and  accreditation  organizations 
the  time  needed  to  make  changes  to 
their  program  requirements  and  for  their 
subsequent  review  by  CDC  and  HCFA. 
Failure  to  provide  sufficient  time  for 
education  eind  implementation  could 
cause  confusion  and  interfere  with 
laboratories'  continued  compliance  with 
CLIA  requirements  and  jeopardize  the 
continued  equivalency  of  State 
programs  with  CLlA-exempt 
laboratories  and  accreditation 
organizations. 

B.  Laboratory  Director  Qualifications 

Section  493.1443(b)(3)  provides  that  a 
director  of  a  laboratory  performing  high 
complexity  testing,  who  has  an  earned 
doctoral  degree  in  a  chemical,  physical, 
biological,  or  clinical  laboratory  science 
fi-om  an  accredited  institution,  must  be 
certified  by  a  board  recognized  by  the 
Department  as  of  December  31,  2000. 
The  phase-in  was  designed  to  allow  the 
Department  adequate  time  to  review 
requests  for  approval  of  certification 
programs  and  to  ensure  that  a  laboratory 
director  with  a  doctoral  degree  had 
sufficient  time  to  successfully  complete 
the  requirements  for  board  certification. 

As  stated  previously  in  the  preamble 
to  the  December  1994  final  rule,  a 
number  of  comments  to  the  February 
1992  final  rule  suggested  that  board 
certification  not  be  a  mandatory 
requirement  for  currently  employed 
individuals.  In  addition,  CLIAC 
suggested  the  development  of 
alternative  provisions  to  qualify 
currently  employed  individuals  with  a 
doctoral  degree  on  the  basis  of 
laboratory  training  or  experience,  in  lieu 
of  requiring  board  certification. 


We  are  extending  the  date  by  which 
an  individual  with  a  doctoral  degree 
must  possess  board  certification  to 
qualify  as  a  director  of  a  laboratory  that 
performs  high  complexity  testing  to 
December  31,  2002.  This  extension  will 
allow  time  for  review  of  the 
qualifications  required  for  laboratory 
director  to  determine  whether 
modifications  should  be  made  for 
inclusion  in  the  final  rule  being 
developed. 

In  summary,  we  are  extending  the 
phase-in  period  in  §493. 1443(b)(3)  from 
December  31,  2000,  to  December  31, 
2002. 

m.  Waiver  of  Proposed  Rulemaldng 
and  Delayed  EfiGecitive  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaidng  in  the  Federal 
Re^ster  and  invite  public  comment  on 
proposed  rules.  The  notice  of  proposed 
rulemaking  includes  a  reference  to  the 
legal  authority  under  which  the  rule  is 
proposed  and  the  terms  and  substance 
of  the  proposed  rule  or  a  description  of 
the  subjects  and  issues  involved.  This 
procediu-e  can  be  waived,  however,  if  an 
agency  finds  good  cause  that  a  notice- 
and-comment  proceduire  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  and  incorporates  a 
statement  of  the  finding  and  its  reasons 
in  the  rule  issued. 

The  revisions  in  this  final  rule  are 
essential,  because  if  the  dates  for  quality 
control  requirements  are  not  extended, 
many  laboratories  performing  moderate 
complexity  testing  will  be  faced 
unnecessarily  with  meeting  more 
stringent  and  biu-densome  quality 
control  requirements  at  a  time  when  we 
are  actively  working  to  revise  these 
same  quality  control  requirements. 
While  this  activity  is  nearly  complete, 
the  issues  we  are  addressing  are  many 
and  complex,  particularly  in  light  of 
changing  technologies.  Since  we  will  be 
revising  the  quality  control 
requirements  in  the  reasonably  near 
future,  to  impose  more  stringent 
requirements  now  is  uiueasonable, 
unnecessary,  and  confusing.  With 
respect  to  the  personnel  standards 
addressed  in  this  rule,  if  the  date  is  not 
extended,  those  individuals  currently 
qualified  as  laboratory  directors  imder 
the  phase-in  requirements  based  on 
their  doctoral  degree  and  laboratory 
training  and  work  experience  would  no 
longer  qualify  to  serveas  directors  of 
laboratories  performing  high  complexify 
testing.  Since  we  are  contemplating 
revisions  that  would  allow  individuals 
with  a  doctoral  degree  to  qualify  imder 
alternative  provisions  that  would 
recognize  their  laboratory  training  and 
experience,  we  would  not  want  to 


disenfranchise  these  currently 
employed  directors  at  this  time. 
Extending  the  dates  governing 
laboratory  director  qualifications  will 
provide  the  opportunity  for  individuals 
with  a  doctoral  degree  who  have 
laboratory  training  and  experience,  but 
do  not  have  board  certification  to 
continue  to  qualify  as  laboratory 
directors  of  high  complexity  testing 
while  we  consider  appropriate  revisions 
to  the  CLIA  regulations. 

Accordingly,  we  believe  that  it  is 
impracticable,  unnecessary,  and  not  in 
the  public  interest  to  engage  in 
proposed  rulemaking  and  believe  there 
is  good  cause  for  not  doing  so  and  are 
therefore  issuing  this  final  rule  with  a 
60-day  comment  period.  To  do 
otherwise  would  create  confusion 
among  laboratories  in  understanding  the 
requirements  they  must  meet  with 
respect  to  qualify  control  and  laboratory 
director  qualifications.  It  could  also 
impose  unnecessary  burdens  on 
laboratories  and  hardships  on  persons 
affected  by  these  requirements.  Because 
current  regulations  wdll  expire  on 
December  31,  2000,  additional  urgency 
has  been  placed  on  the  implementation 
of  this  rule.  We,  therefore,  believe  there 
is  good  cause  to  waive  a  delay  in  the 
effective  date  of  this  rule.  To  do 
otherwise  would  create  imnecessary 
confusion  among  laboratories  in 
understanding  the  requirements  they 
must  meet  with  respect  to  quality 
control  and  laboratory  director 
qualifications.  It  could  also  impose 
unnecessary  biu-dens  on  laboratories 
and  hardships  on  individuals  affected 
by  these  requirements. 

IV.  Regulatory  Impact  Statement 

Consistent  with  the  Regulatory 
Flexibilify  Act  (RFA)  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibilify  analysis  imless  we  certify  that 
a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  all  laboratories  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  deffnition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  niunber  of  small  rural 
hospitals.  That  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  nual  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

Extending  the  phase-in  periods  will 
continue  the  quality  control  and 


personnel  requirements  in  effect  prior  to 
December  31,  2000,  allow  adequate  time 
for  addressing  all  concerns  with  respect 
to  revising  quality  control  requirements, 
and  not  change  costs,  savings,  burden, 
or  opportunities  to  manufacturers, 
laboratories,  individuals  performing 
tests,  or  patients  undergoing  the  tests. 

For  these  reasons,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  regulation  does  not  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  does  not 
have  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  analyses  for  either  the 
RFA  or  section  1102(b)  of  the  Act. 

The  Unfunded  Mandates  Reform  Act 
of  1995  also  requires  (in  section  202) 
that  agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  for  any 
rule  that  may  result  in  annual 
expenditures  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  The  final 
rule  has  no  consequential  effect  on 
State,  local,  or  tribal  governments.  We 
believe  the  private  sector  costs  of  this 
rule  fall  below  these  thresholds,  as  well. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  major  conunents  in  the 
preamble  to  that  docviment. 

List  of  Subjects  in  42  CFR  Part  493 

Grant  programs-health.  Health 
facilities,  Laboratories,  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  chapter  IV,  part  493  is 
amended  as  set  forth  below: 

PART  493— LABORATORY 
REQUIREMEtfTS 

1.  The  authority  citation  for  part  493 
continues  to  read  as  follows: 

Authority:  Sec,  353  of  the  Public  Health 
Service  Act.  sees.  1102.  1861(e).  and  the 
sentence  following  sections  1861(s)(lll 
through  ]861(s)(16)  of  the  Social  Security  Act 
(42  U.S.C.  263a,  1302,  1395x(e),  and  the  ' 
sentence  following  1395x(s)(ll)  through 
1395x(s)(16)). 
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§493.1202    [Amended] 

2.  In  §493.1202.  in  the  section 
heading,  remove  "December  31,  2000" 
and  add  in  its  place  "December  31, 
2002" 

§493.1203    [Amended] 

3.  In  §493.1203,  in  the  section 
heading,  remove  "December  31.  2000" 
and  add  in  its  place  "December  31. 
2002". 

§493.1443    [Amended] 

4.  Section  493.1443  is  amended  as  set 
forth  below: 

a.  In  §493.1443(b)(3)(ii)  introductory 
text,  remove  "December  31,  2000,"  and 

■  add  in  its  place  "December  31.  2002." 

b.  In  §493.1443(b)(3)(ii)(C),  remove 
"December  31,  2000,"  and  add  in  its 
place  "December  31.  2002,". 

(Catalog  of  Federal  Domestic  As.sistance 
Program  No.  93.778.  Medical  .-Kssistance 
Program;  Catalog  of  Federal  Domestic 
.Assistance  Program  No  93  77.3.  Medicare — 
Hospital  Insurance;  and  Program  No.  93.774. 
Medicare — Supplementarv  Medical 
Insurance  Program) 

Dated:  November  20.  2000. 
JefFrey  P-  Koplan, 

Director,  Centers  for  Disease  Control  and 
Prevention 

Dated   November  28   2000 
Michael  M.  Hash. 

Acting  Administrator.  Health  Care  Financing 
Administration 

Dated:  December  18.  2000. 
Donna  E.  Shalala, 

Secretary 

[FR  Doc    00-33288  Filed  12-26-00;  1  13  pm| 

ULLING  CODE  412O-01-*> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Parts  160  and164 
RIN0991-AB08 

Technical  Corrections  to  the  Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information  Published 
Decemtjer  28,  2000 

agency:  Office  of  the  Assistant 

Secretar\'  for  Planning  and  Evaluation, 

DHHS.  ' 

ACTION:  Technical  corrections  to  final 

rule. 

SUMMARY:  These  technical  corrections 
address  changes  that  inadvertentlv  were 
excluded  from  the  preamble  of  the 
Standards  for  Privacy  of  Individually 
Identifiable  Health  Information 
published  December  28,  2000. 


DATES:  The  effective  date  of  these 
changes  is  February  26,  2001,  the  same 
as  the  effective  date  of  the  Standards  for 
Privacv  of  Individually  Identifiable 
Health  Information  published  December 
28. 2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberlv  Coleman.  1-866-OCR-PRIV 
f  1-866-62 7-7 748)  or  TTY  1-866-788- 
4989 

Technical  Corrections 

Correction  1:  In  the  section-by-section 
ctescription  of  the  rule  provisions,  under 
the  description  of  section  164.510(a) — 
Use  and  Disclosure  for  Facility 
Directories,  paragraphs  seven  and  eight 
beginning  "We  believe  that  allowing 
clergy     .    ,"  and  "More  specifically, 

,"  are  deleted  and  replaced  with  the 
following: 

We  believe  that  allowing  clergy  access 
to  patient  information  pursuant  to  this 
section  does  not  violate  the 
Establishment  Clause  because  the 
exemption  from  the  final  rule's 
authorization  requirement  for  disclosure 
to  clergy  of  the  specified  protected 
health  information  is  a  permissible 
religious  accommodation.  The  purpose 
and  effect  of  this  provision  is  to 
alleviate  significant  governmental 
interference  with  the  exercise  of 
religion,  and  we  anticipate  that  the 
exemption  would  rarely,  if  ever,  impose 
any  significant  burdens  on  patients  or 
other  individuals. 

Without  this  exemption,  covered 
entities  would  have  to  obtain 
authorizations  before  disclosing  the 
limited  protected  health  information  to 
clergy,  thereby  making  is  more  difficult 
than  it  commonly  has  been  for  clergy  to 
provide  services  to  patients. 
Accordingly,  the  clergy  exemption 
permitting  limited  disclosure  of 
protected  health  information  in  the 
circumstances  noted  above  is 
"rationally  related  to  the  legitimate 
purpose  of  alleviating  significant 
governmental  interference  with  the 
ability  of  religious  organizations  to 
define  and  carry  out  their  religious 
missions."  Corporation  of  the  Presiding 
Bishop  of  lesus  (Christ  of  Latter-Day 
Saints  V.  Amos.  483  U.S.  327.  339' 
(1987).  Moreover,  in  certain  cases  the 
clergy  exemption  might  also  alleviate 
significant  governmental  interference 
with  patients'  religious  exercise  that  the 
final  rule's  authorization  requirement 
otherwise  would  impose — for  example, 
by  eliminating  delay  that  might  inhibit 
the  ability  of  a  patient  to  obtain 
sacraments  provided  during  last  rights. 

Correction  2:  In  the  section-by-section 
discussion  of  comments,  under  the 
discussion  of  section  164.534 — 
EFFECTIVE  DATE  AND  COMPLIANCE 


DATE,  the  last  sentence  of  the  second 
paragraph  should  be  replaced  with  the 
following  language.  Although  the 
regulation  is  effective  as  of  60  days  from 
publication  in  the  Federal  Register, 
section  1175  of  HIPAA  makes  clear  that 
no  covered  entity  shall  be  required  to 
comply  with  any  standard  or 
implementation  specification  for  24 
months  (of  36  months  for  small  health 
plans).  We  will  not  enforce  the 
regulation  prior  to  those  dates,  and  the 
regulation's  provisions  will  not  preempt 
or  otherwise  alter  state  or  other  law 
prior  to  those  dates.  A  covered  entity 
may.  or  course,  voluntarily  implement 
policies  that  would  comply  with  the 
regulation  prior  to  those  dates,  but  the 
regulation  itself  will  neither  compel 
disclosure  nor  provide  a  basis  to  refuse 
disclosure.  We  intend,  therefore,  for  all 
of  the  provisions  of  the  rule  to  come 
into  force  in  24  months  (or  36  months 
for  small  health  plans). 

Dated;  December  27.  2000. 
LaVeme  Burton, 

Executive  Secretary 

(FR  Doc.  00-33444  Filed  12-27-00;  1:33  pm) 

BILUNG  CODE  4150-04-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  980414095-8240-02;  I.D. 
121800D] 

Fisheries  of  the  Norttieastem  United 
States;  Dealer  Reporting  Requirements 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  termination  of 
the  deferral  of  Interactive  Voice 
Response  (IVR)  System  reporting 
requirements  for  Atlantic  cod  and 
haddock  purchases. 

SUMMARY:  NMFS  announces  that  it  is 
terminating  the  current  deferral  of  IVR 
reporting  requirements  of  Atlantic  cod 
and  haddock  beginning  January  28, 
2001.  One  of  the  management  measures 
for  Atlantic  cod  includes  two 
conditional  1 -month  closures  in  the 
Gulf  of  Maine  (GOM)  when  the  trigger 
of  1.67  million  lbs  (759  mt)  is  reached. 
One  management  measure  for  haddock 
is  an  adjustment  to  the  daily  landing 
limit  as  specified  in  Framework  33  to 
the  Northeast  Multispecies  Fishery' 
Management  Plan  (FMP)  to  provide  the 
industry  with  the  opportunity  to  harvest 
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at  least  75  percent  of  the  total  allowable 
catch  (TAG)  for  the  2000-2001  fishing 
year  (TAC=6,252  mt,  75  percent 
tAC=4,689  mt).  If  the  Regional 
Administrator,  Northeast  Regional 
Office,  NMFS  (RA)  projects  that  less 
than  75  percent  of  the  TAG  for  haddock 
will  be  harvested  by  the  end  of  the 
fishing  year  NMFS  may  adjust,  through 
publication  of  a  notification  in  the 
Federal  Register,  the  trip  limit  per  DAS 
and/or  the  maximum  trip  limit  to  an 
amount  that  is  determined  to  be 
sufficient  to  allow  harvesting  of  at  least 
75  percent  of  the  target  TAG,  but  not  to 
exceed  the  target  TAG.  This  termination 
of  deferral  for  Atlantic  cod  and  haddock 
is  necessary  to  collect  accurate  data  on 
a  real-time  basis  to  ensure  that  these 
fisheries  are  maintained  at  sustainable 
levels.  Any  dealer  issued  a  Northeast 
(NE)  Multispecies  permit  must  submit, 
through  the  IVR  system,  a  weekly 
summary  of  Atlantic  cod  and  haddock 
purchased  beginning  January  28,  2001. 

DATES:  Effective  January  28,  2001. 

FOR  FURTHER  INFORMATION  CONTACT! 

Sandra  Arvilla,  (978)  281-9255  or 
Gregory  Power,  (978)  281-9304. 

SUPPLEMENTARY  INFORMATION:  To 

effectively  monitor  landings  of  quota- 
managed  species  on  a  timely  basis, 
NMFS  issued  a  final  rule  (63  FR  52639, 
October  1,  1998)  requiring  federally- 
permitted  dealers  to  submit  a  weekly 
summary  of  purchases  of  quota- 
managed  species  through  the  IVR 
system  within  3  days  of  the  end  of  the 
reporting  week.  To  minimize  the  burden 
of  dealer  reporting  requirements,  the 
regulations  implementing  the  use  of  an 
IVR  system  also  iiTclude  authorization 
(50  CFR  648.7(a)(ii))  for  the  RA  to  defer 
the  rVR  reporting  requirements  for  any 
species  if  landings  are  not  expected  to 
reach  levels  that  would  cause  the 
applicable  target  exploitation  rate 
specified  in  the  FMP  for  that  species  to 
be  achieved,  resulting  in  specific 
management  changes.  At  that  time  the 
RA  deferred  IVR  reporting  requirements 
for  Atlantic  mackerel,  butterfish  and, 


regulated  NE  Multispecies,  which 
included  Atlantic  cod  and  haddock. 

In  order  to  effectively  monitor 
Atlantic  cod  and  haddock  landings 
relative  to  the  trigger  and  TAG,  NMFS 
is  requiring  any  dealer  issued  a  NE 
Multispecies  permit  to  submit,  through 
the  rVR  system,  a  weekly  summary  of 
Atlantic  cod  and  haddock  purchases 
beginning  January  28,  2001.  IVR  reports 
must  be  submitted  within  3  days  of  the 
end  of  the  reporting  week.  If  the  RA 
determines  that  weekly  IVR  reports  of 
Atlantic  cod  and  haddock  purchases  are 
no  longer  necessary,  notification  of 
deferral  will  be  published  in  the  Federal 
Register. 

Dealers  must  continue  to  report 
through  the  IVR  system,  their  purchases 
of  the  species  specified  in  50  CFR 
648.7(a)  for  which  IVR  reporting 
requirements  have  not  been  deferred. 
Currently,  these  species  are  summer 
flounder,  scup,  black  sea  bass,  Illex 
squid  and  LoUgo  squid,  spiny  dogfish, 
and  Atlantic  bluefish.  If  no  purchases  of 
any  quota-managed  species  are  made 
during  the  reporting  week,  a  negative 
report,  so  stating,  must  be  submitted. 

As  specified  in  50  CFR  648.7(a)(1), 
dealers  must  continue  to  report 
purchases  of  all  species,  including  those 
species  for  which  IVR  reporting  has 
been  deferred,  on  the  detailed  written 
reports. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  22,  2000. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
[FR  Doc.  00-33223  Filed  12-28-00:  8:45  am) 

BILUNG  CODE:  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  648 

[Docket  No.  000119014-0137-02; 
080700C] 


I.D. 


Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Blacic  Sea  Bass  Rsherles; 
Adjustments  to  the  2000  Summer 
Flounder,  Scup  and  Black  Sea  Bass 
Commercial  Quotas 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Commercial  quota  adjustment 
for  2000:  correction. 

SUMMARY:  NMFS  publishes  additional 
adjustments  to  the  2000  commercial 
summer  flounder  and  black  sea  bass 
quotas.  This  action  complies  with  the 
regulations  that  implement  the  Fishery 
Management  Plan  for  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fisheries  (FMP),  which  specifies  that 
summer  flounder  landings  in  excess  of 
a  given  state's  individual  commercial 
quota  be  deducted  from  that  state's 
quota  for  the  following  year.  Similarly, 
for  black  sea  bass,  the  FMP  specifies 
that  landings  in  excess  of  a  quota  for  a 
given  quarter  be  deducted  from  the 
quota  for  the  same  quarter  in  the 
following  year.  The  intent  of  this  action 
is  to  account  for  additional  1999 
summer  flounder  landings  reported  in 
Massachusetts,  New  Jersey,  and 
Maryland,  and  to  correct  Delaware 
landings  downward  and  the  black  sea 
bass  landings  data  for  1999  Quarters  2, 
3,  and  4. 

DATES:  Effective  December  29,  2000, 
through  December  31,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fisheries  Policy  Analyst,  (978) 
281-9273,  fax  978-281-9135,  e-mail 
paul.h.jones@noaa.gov. 
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August  18,  2000,  and  November  21, 
2000,  Federal  Register  and  the 

additional  landings  previously  noted. 

Black  Sea  Bass 

The  1999  quotas  (by  quarter), 
preliminary  1999  landings  (by  quarter) 
and  resulting  overages  for  black  sea  bass 
for  all  quarters  are  given  in  Table  5. 
Changes  in  landings  from  those  reported 
in  the  August  18,  2000,  Federal  Register 
are  as  follows:  Quarter  1,  -3,792  lb 
(1,720  kg);  Quarter  2.  -26,088  lb  (11,834 
kg):  Quarter  3,  -18,104  lb  (8,212  kg):  and 
Quarter  4,  -39,377  lb  (17,861  kg). 

Corrections 

In  the  document  published  at  65  FR 
50643,  August  18,  2000  [FR  Doc.  00- 
21100]  the  following  corrections  are 
made. 

On  page  50464,  Tables  1  and  2  are 
replaced  in  their  entirety  as  follows. 

Table  1.  Summer  Flounder  Preliminary  1999  Landings  and  Overages  by  State 

1999  Quota  Preliminary  1999  Landings  1999  Overage 

State 

Lb  Kg'  Lb  Kg'  Lb  Kg' 

ME  4.450  2.018  5,778  2.621  1,328  602 

NH  51  23  0  0  0  0 

MA  757  842  343  751  812,540  368,568  54.698  24,811 

Rl  - 1742583  790422  1.636.528  742,317  0  0 

CT 238.516  108  189  245.219  111,229  6.703  3,040 

NY  860006  390,099  804,048     ,  364.716  0  0 

NJ  1,853.926  840,927  1,917,973  869.993  64,047  29,052 

DE  (25  739)''  (11675P  7,541  3,421  (33,280)2  (15,096)2 

MD 202  354  91786  201.013  91,180  0  0 

VA 2  120  696  961932  2,195,832  996.012  75,136  34,081 

NC  2  974  589  1349  274  2.800,749  1,270,398  0  0 

TotaP  10  755013  4866  746  10,627,221  4,820,455 

'Kilograms  are  as  converted  from  pounds,  and  the  column  may  not  total  correctly  due  to  rounding, ^Parentheses  indicate  a  negative  numtjer, 
^Total  quota  is  the  sum  of  all  states  having  allocation  A  state  with  a  negative  numtier  has  an  allocation  of  zero.  Total  quota  and  total  landings  do 
not  equal  overage  because  they  reflect  positive  quota  balances  in  several  states 


SUPPLEMENTARY  INFORMATION: 
Background 

At  65  FR  33486.  May  24.  2000.  MMFS 
published  final  specification.s  for  the 
2000  summer  flounder,  scup.  and  black 
sea  bass  fisheries,  which  included 
preliminarv'  1999  landings  and  quota 
adjustments.  At  65  FR  50463,  Augu.st 
18.  2000,  and  corrected  at  65  FR  69886. 
November  21.  2000.  NMFS  announced 
adjustments  to  the  2000  summer 
flounder,  scup,  and  black  sea  bass 
commercial  quotas  based  on  updated 
1999  landings  data.  Additional 
adjustments  are  necessar\-  through  this 
notification  due  to  the  receipt  of  late 
1999  summer  flounder  landings  data 
from  the  Commonweaiiii  of 
Massachusetts,  and  the  States  of  New 
York.  New  Jersey.  Mar\'land.  and 
Delaware  In  addition,  some  black  sea 
bass  landings  reported  by  the  State  of 
Delaware  in  1999  were  double-counted. 


and  landings  from  non-limited  access 
black  sea  bass  vessels  that  landed  south 
of  Cape  Hatteras  Light,  North  Carolina, 
were  incorrectly  counted,  meaning  that 
the  final  1999  landings  were  lower  than 
announced  in  the  August  18,  2000, 
Federal  Register, 

Summer  Flounder 

The  1999  quota,  preliminary  1999 
landings,  and  the  resulting  1999 
overages  for  all  states  for  summer 
flounder  are  given  in  Table  1,  The 
following  states  recorded  landings  of 
summer  flounder  different  from  those 
reported  in  the  August  18,  2000,  and 
N(jvember  21,  2000,  Federal  Register: 
MA.  +7.357  lb  (3,337  kg);  NY,  +145  lb 
(66  kg);  NJ,  +241  lb  (109  kg);  DE,  -376 
lb  (171  kg);  and  MD,  +16  lb  (7  kg). 

The  resulting  adjusted  2000 
commercial  quota  for  each  state  is  given 
in  Table  1.  taking  into  account  both  the 
1999  quota  overages  published  in  the 


On  page  50465,  Tables  5  and  6  are 
replaced  in  their  entirety  as  follows. 


Table  2. 

Summer  Flounder  Preliminary  Adjusted  2000  Quotas 

BY 

State 

^t;»tp 

2000  Initial  Quota 

2000  Adjusted  Quota 

Lb                               Kg' 

Lb 

Kg' 

ME  5,284  2,397  3.956  1,794 

NH  51  23  51  23 

MA 757,834  343,748  703,136  318,943 

Rl  1742566  790,041  1,742,566  790,415 

CT 250,788  113,756  244,085  110,715 

NY  849,672  385,405  849,672  385.404 

NJ  1858,346  842,931  1,794,299  813,894 

DE  1,977  897  (31.303)2  (14,199)^ 

MD  226,568  102,770  226,568  102,771 

VA 2,368,546  1,074,354  2,293,410  1.040,273 

NC  3,049,560  1,383,257  3,049,560  1.383,257 

TotaP         11,109.214  5,039,055  10,876,000  4,947.489 

'Kilograms  are  as  converted  from  pounds  and  the  column  may  not  total  correctly  due  to  rounding^  Parentheses  indicate  a  negative  number. 
^Total  quota  is  the  sum  ot  all  slates  having  allocation  A  stale  with  a  negative  number  has  an  allocation  of  zero 


I 


Table  5.  Black  Sea  Bass  Preliminary  1999  Landings  and  Overages  by  Quarter 


1999  Quota'  Preliminary  1999  Landings  1999  Overage 

Quarter  

Lb  Kg  2  Lb  Kg  2  Lb  Kg  2 

1.  (Jan -Mar)  1,168,860  530,186  712,196  323,052 

2.  (Apr^un)  885,115  401,481  1,036,067  469,960                      150,952                        68.472 

3.  (Jul -Sep) '               372,983  169,182  507,139  230,038                      134.156                        60,853 

4.  (Oct -Dec) 598,043  271,268  705,996  320,240                      107,953                        48,968 

Total  3,025,000  1,372,117  2,961,398  1,343.290 

'  Reflects  quotas  as  published  on  August  26,  1999  (64  FR  46596).  2  Kilograms  are  as  converted  from  pounds  and  the  column  may  not  total 
correctly  due  to  rounding. 

I  Table  6.  Black  Sea  Bass  Preliminary  Adjusted  2000  Quotas  by  Quarter 


2000  Initial  Quota 

I  Quarter 

'  Lb  Kg  ' 

1.  (Jan -Mar) 1.168,760  530.141 

2.  (Apr^un)  885,040  401,447 

3.  (Jul  -Sep) 372.  951  169.168 

4.  (Oct -Dec)  597,991  271,244 

Total 3,024,742  1.372.000 

'Kilograms  are  as  converted  from  pounds,  and  the  column  may  not  total  correctly  due  to  rounding. 


2000  Adjusted  Quota 


Lb 

Kg^ 

1,168,760 

530.141 

734,088 

332.982 

238,795 

108.317 

490,038 

222.281 

2,631,681 

1  193.721 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  21,  2000. 
Clarence  Pautzke, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

|FR  Doc.  00-33221  Filed  12-28-00;  8:45  am] 

BILUNG  CODE:  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  000927275-0347-02;  I.D. 
082800F] 

RIN  0648-AO31 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Rshery;  Amendment  12 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  announcement  of 
approval  of  an  amendment  to  a  fishery 
management  plan,  and  announcement 
of  disapprovaJ  of  overfished  species 
rebuilding  plans. 


summary:  NMFS  issues  this  final  rule  to 
remove  references  to  foreign  and  joint 
venture  fishing  in  the  West  Coast 
groundfish  regulations.  The  Pacific 
Fishery  Management  Council  (Council) 
prepared  Amendment  12  to  the  Pacific 
Coast  groundfish  Fishery  Management 
Plan  (FMP)  to  provide  framework 
procedures  for  developing  overfished 
species  rebuilding  plans,  for  setting 
guidelines  for  rebuilding  plan  contents. 
and  for  sending  rebuilding  plans  to 
NMFS  for  review  and  approval/ 
disapproval.  This  action  also  announces 
NOAA  approval  of  Amendment  12,  and 
revocation  of  NMFS  prior  approval  for 
the  overfished  species  rebuilding  plans 
for  West  Coast  lingcod,  bocaccio,  and 
Pacific  ocean  perch  (POP). 
DATES:  Effective  January'  29,  2001. 
ADDRESSES:  Copies  of  Amendment  12  to 
Pacific  Coast  Groundfish  FMP,  and  the 
Environmental  Assessment/Regulatory 
Impact  Review  are  available  from 
Donald  Mclsaac,  Executive  Director, 
Pacific  Fishery  Management  Council, 
2130  SW  Fifth  Avenue,  Suite  224, 
Portland,  OR  97201.  Send  comments 
regarding  the  reporting  burden  estimate 
or  any  other  aspect  of  the  collection-of- 
information  requirements  in  this  final 
rule,  including  suggestions  for  reducing 
the  burden,  to  one  of  the  NMFS 
addresses  and  to  the  Office  of 
Management  and  Budget  (OMB), 
Washington,  D.C.  20503  (ATTN:  NOAA 
Desk  Officer).  Send  comments  regarding 
any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 


used  in  this  rule  to  Donna  Darm  or 

Rebecca  Lent. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  deReynier  or  Becky  Renko  at: 
phone,  206-526-6140;  fax,  206-526-6736, 
and  email,  yvonne.dereynier@noaa.gov 
or  becky.renko@noaa.gov;  or  Svein 
Fougne'r  at:  phone,  562-980-4000;  fax. 
562-980-4047;  and  email, 
svein.fougner@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

This  Federal  Register  document  is 
also  accessible  via  the  internet  at  the 
website  of  the  Office  of  the  Federal 
Register:  http://v\-H-w.access.gpo.gov/su- 
docs/aces/aces  140.html. 

Background 

The  Council  prepared  Amendment  12 
to  provide  a  framework  within  the 
Pacific  Coast  Groundfish  FMP  to  set 
guidelines  and  requirements  for 
overfished  species  rebuilding  plans. 
This  framework  integrates  the 
rebuilding  plan  development  process 
into  the  Council's  current  stock 
assessment  and  annual  specifications 
processes,  to  accommodate  the 
complexities  of  the  fishen.-  and  to 
ensure  that  rebuilding  measures  for 
overfished  species  may  begin  as  soon  as 
possible  after  the  initial  determination 
that  a  species  is  overfished.  Amendment 
12  also  declares  the  West  Coast 
groundfish  resource  to  be  fully  utilized 
by  domestic  harvesting  and  processing 
entities. 
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The  notice  of  availabilitv'  for 
Amendment  12  was  published  on 
September  8.  2000  (65  PR  54475),  and 
NMFS  requested  public  comments  on 
Amendment  12  through  November  7, 
2000.  A  proposed  rule  to  implement 
Amendment  12  was  published  on 
October  6.  2000  (65  PR  59814).  NMFS 
requested  public  comment  on  the 
proposed  rule  through  November  20. 
2000.  During  the  comment  period  on  the 
notice  of  availability  for  Amendment  12. 
NMFS  received  two  letters  of  comment, 
which  are  addressed  later  in  the 
preamble  to  this  final  rule.  NMFS 
received  no  letters  of  comment  on  the 
proposed  rule  itself. 

Approval  of  Amendment  12; 
Revocation  of  Approval  of  Overfished 
Species  Rebuilding  Plans 

The  Council  first  dealt  with 
overfished  species  rebuilding  issues  in 
Amendment  11  to  the  FMP,  which  was 
approved  on  March  9,  1999.  Following 
its  work  on  Amendment  11,  the  Council 
determined  that  it  needed  to  provide  a 
framework  within  the  FMP  that  would 
set  guidelines  and  requirements  for 
overfished  species  rebuilding  plans  that 
are  required  by  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  During 
Amendment  12  development,  the 
Council  was  also  developing  rebuilding 
plauis  for  the  first  three  groundfish 
species  to  be  declared  overfished,  which 
were  lingcod,  bocaccio,  and  POP. 

West  Coast  groundfish  management 
has  undergone  significant  changes  since 
the  October  1996  passage  of  the 
Sustainable  Fisheries  Act,  which 
amended  the  Magnuson-Stevens  Act.  In 
addition  to  addressing  new  legislative 
requirements,  the  Council  has  had  to 
revise  groundfish  management  to 
account  for  recent  scientific  information 
that  shows  that  West  Coast  groundfish 
stocks  are  less  productive  than  similar 
groundfish  species  around  the  world, 
and  less  productive  than  prevailing 
scientific  studies  had  predicted  in  1998 
and  prior  years.  This  new  information 
on  the  lower  productivity  of  West  Coast 
groundfish  has  made  evident  the  need 
for  more  conservative  groundfish 
management  to  both  buffer  against 
future  stock  declines  and  make  up  for 
historic,  unintentional  over-harvest. 
Based  on  these  scientific  revelations,  the 
Council  initially  assumed  that 
implementing  the  Magnuson-Stevens 
Act  for  West  Coast  groundfish  fisheries 
would  result  in  several  species  being 
declared  overfished.  Amendment  12's 
overfished  species  rebuilding  plan 
framework  was  designed  to  ensure  that 
rebuilding  measures  for  overfished 
species  could  begin  as  soon  as  possible 


after  official  determination  of  a  species 
as  overfished  and  to  recognize  the 
complexity  of  the  fishery  and  the 
possible  interaction  of  management 
measures  for  different  species. 
Amendment  12  was  also  intended  to 
provide  the  Council  with  overarching 
guidance  on  rebuilding  plans  for  a 
fishery  in  which  multiple  rebuilding 
plans  would  be  required  at  the  same 
time. 

During  the  Council's  development 
phase  for  Amendment  12,  the  Council 
was  also  crafting  its  first  rebuilding 
plans  for  lingcod,  bocaccio,  and  POP. 
These  plans  were  implemented  for  the 
year  2000  through  the  annual 
specifications  and  management 
measures,  and  were  submitted  for 
NMFS  approval  in  March  2000.  NMFS 
announced  approval  of  the  rebuilding 
plans  on  September  5.  2000  (65  FR 
53646).  Shortly  afterward,  on  September 
8.  2000  (65  FR  54475),  NMFS 
axuiounced  availability  of  Amendment 
12  for  public  review,  and  accepted 
comments  through  November  7.  2000. 

Amendment  12  revised  the  FMP  to 
define  standards  and  the  process  for 
developing  rebuilding  plans  for 
overfished  species.  Among  other  things. 
Amendment  12  requires  that  the 
Council  submit  rebuilding  plans  in  the 
same  time  frcime  as  the  annual 
groundfish  specifications  and 
management  measures  process;  requires 
that  optimum  yield  (OY) 
recommendations  within  the  annual 
specifications  process  be  consistent 
with  the  goals  and  objectives  of 
rebuilding  plans;  allows  revision  of 
species-specific  allocations  between  the 
open  access  and  limited  entry  fisheries 
to  protect  overfished  stocks;  sets  goals 
and  objectives  for  all  rebuilding  plans; 
and  describes  contents  of  rebuilding 
plans 

During  the  public  comment  period  for 
Amendment  12,  NMFS  considered 
whether  to  approve  or  disapprove 
Amendment  12,  and  considered 
whether  the  earlier-approved  rebuilding 
plansTor  lingcod,  bocaccio,  and  POP 
met  the  guidelines  of  Amendment  12. 
On  December  7,  2000,  NMFS  approved 
Amendment  12  to  the  Pacific  Coast 
Groundfish  FMP,  and  based  on  that 
amendment,  revoked  prior  approval  of 
overfished  species  rebuilding  plans  for 
lingcod.  bocaccio.  and  POP.  NMFS 
determined  that  while  the  three 
rebuilding  plans  specify  adequately 
protective  harvest  limits  for  these  three 
species,  the  rebuilding  plans  do  not 
meet  all  of  the  rebuilding  plan 
requirements  described  in  Amendment 
12,  and  are  not  adequately  explained 
and  analyzed.  The  groundfish  fisheries 
will  continue  to  operate  under  measures 


implementing  the  rebuilding  plans  for 
lingcod,  bocaccio,  and  POP  in  2001; 
however,  the  Council  has  been 
instructed  to  re-submit  rebuilding  plans 
for  these  thi^e  species  for  the  2002 
fishing  year  cycle  and  beyond,  which 
begins  January  1,  2002.  NMFS  rationale 
for  approving  Amendment  12  is  further 
described  in  the  responses  to  comments 
received  on  Amendment  12,  which 
follows. 

NMFS  received  two  letters  of 
comment  on  Amendment  12  during  the 
60-day  public  comment  period  for 
Amendment  12,  as  established  by  the 
Notice  of  Availability  (65  FR  54475, 
September  8.  2000).  NMFS  received  no 
letters  of  comment  on  the  proposed  rule 
to  implement  Amendment  12,  nor  did 
the  letters  commenting  on  Amendment 
12  address  the  issues  associated  with 
proposed  regulatory  changes.  Both  of 
the  letters  of  comment  were  received 
from  environmental  organizations. 
Comments  received  on  Amendment  12 
are  summarized  as  follows: 

The  main  concern  from  the 
commenters  is  that  Amendment  12  does 
not  require  rebuilding  plans  to  be  plan 
amendments  or  regulations,  and  that  the 
plans  do  not  meet  all  of  the 
requirements  of  the  Magnuson-Stevens 
Act.  NMFS  believes  the  format  of 
Amendment  12  is  appropriate,  and 
because  of  the  complexity  of  the 
groimdfish  fishery,  the  flexibility  of  the 
framework  process  makes  sense  for 
rebuilding  plans,  just  as  it  does  for  other 
aspects  of  the  FMP.  While  the  plans 
themselves  will  not  be  amendments  or 
regulations,  the  process  and  standards 
for  plans  is  established  by  plan 
amendment.  Furthermore,  the 
requirements  of  rebuilding  plans  will  be 
as  binding  as  the  requirements  of  a  plan 
amendment,  and  the  rebuilding  plans 
will  be  implemented  through 
regulations  (annual  OY  determinations, 
aimual  management  measures,  and 
possibly  other  regulations  appropriate 
for  the  purpose). 

The  framework  for  rebuilding  plans  is 
similar  to  the  framework  for  other 
management  measures  in  this  and  other 
FMPs.  Many  management  measures  are 
not  specifically  established  in  the  FMP; 
rather  they  are  authorized  by,  and 
developed  under,  procedures  set  up  in 
the  FMP.  Nonetheless,  management 
measures  still  must  comply  with  the 
requirements  of  the  statute  and  other 
applicable  law.  The  same  will  apply  for 
the  rebuilding  framework.  The 
rebuilding  plans  will  need  to  be 
developed  in  accordance  with 
Amendment  12,  and  after  approval  by 
NMFS,  all  management  measures 
implementing  the  FMP  must  be 
consistent  with  the  Magnuson-Stevens 
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Act,  the  FMP,  and  the  approved 
rebuilding  plans. 

The  process  NMFS  anticipates  under 
Amendment  12  is  more  complex  and 
more  transparent  than  the  process  used 
for  the  initial  three  rebuilding  plans. 
NMFS  expects  the  Council  to  begin  the 
process  earlier,  so  there  will  be  more 
time  during  the  Council  process  in 
which  to  develop  alternative  rebuilding 
strategies,  and  the  possible  management 
measures  to  achieve  rebuilding  and 
assess  the  risks  and  benefits  of  these 
strategies  and  management  measures. 
This  will  include  more  time  for  public 
review  and  conmient  during  the  Council 
development  and  adoption  phase.  In 
addition,  NMFS  will  provide  an 
opportunity  for  public  conmient  after  it 
receives  the  rebuilding  plan  from  the 
Coimcil  before  it  makes  the  approval/ 
disapproval  decision. 

While  the  plan  itself  that  would  be 
approved  by  NMFS  may  not  contain  a 
specific  measure  that  vsrill  remain  in 
place  for  the  duration  of  the  rebuilding 
plan,  it  would  explain  the  types  of 
measures  that  could  achieve  rebuilding. 
In  addition,  the  Council  must  forward, 
along  with  the  plan,  its 
recommendations  on  how  to  initially 
implement  the  plan.  These  could  be  as 
simple  as  an  initial  OY  level,  and  initial 
trip  limit  levels  for  specific  species.  Or, 
for  other  species,  the  initial 
implementing  regulations  could  include 
new  allocation  schemes,  closed  areas,  or 
closure  of  specific  fisheries.  There  may 
be  a  variety  of  management  measures 
that  could  affect  rebuilding  of  specific 
stocks.  The  most  logical  rebuilding 
measure  may  change  as  the  health  and 
abundance  of  other  related  stocks 
change  because  of  the  interaction  of 
management  measures  for  different 
species.  Therefore,  under  Amendment 
12,  the  implementing  management 
measures  could  change  consistent  vfith 
changes  in  the  fishery,  as  long  as  they 
remain  consistent  with  the  approved 
rebuilding  plans. 

In  short,  a  rebuilding  plan  must 
demonstrate  how  it  will  meet  the 
rebuilding  requirements  of  the 
Magnuson-Stevens  Act.  Once  a 
rebuilding  plan  is  approved, 
management  measiu-es  imder  the  FMP 
must  be  consistent  with  the  rebuilding 
plan. 

Comments  and  Responses 

Comment  1 :  There  is  no  need  for 
Amendment  12,  because  it  provides 
guidance  on  overfished  species 
rebuilding  plans  when  such  guidance  is 
already  provided  in  the  Magnuson- 
Stevens  Act,  NMFS  national  standard 
guidelines  (50  CFR  part  600)  and  in 


NMFS  Technical  Guidance  for 
complying  with  National  Standard  1 . 

Response:  NMFS  disagrees.  While  the 
Magnuson-Stevens  Act,  NMFS  national 
standard  guidelines  (50  CFR  part  600) 
and  NMFS  Technical  Guidance  for 
complying  with  National  Standard  1  do 
provide  guidance  on  implementing 
National  Standard  1 ,  they  do  not 
provide  a  process  for  developing 
rebuilding  plans  that  is  tailored  to  the 
needs  of  the  Pacific  Coast  groundfish 
fishery  or  its  management  challenges. 
FMPs  and  FMP  amendments  have 
traditionally  served  the  purpose  of 
providing  fishery-specific  goals, 
objectives,  and  guidance  for  Councils 
working  to  meet  the  requirements  of  the 
Magnuson-Stevens  Act. 

Comment  2:  Amendment  12  violates 
the  Magnuson-Stevens  Act  because  it 
does  not  require  that  rebuilding  plans 
take  the  form  of  an  FMP,  FMP 
amendment,  or  proposed  regulations. 

Response:  NMFS  disagrees.  An  FMP 
is  not  necessary  for  West  Coast 
groimdfish  rebuilding  plans  because 
there  already  exists  a  West  Coast 
Groimdfish  FMP.  Amendment  12  does 
not  contemplate  FMP  amendments  for 
each  rebuilding  plan,  because  the  time- 
consuming  process  and  lack  of 
flexibility  associated  with  FMP 
amendments  would  heunper  the 
Council's  ability  to  implement 
appropriately  conservative  rebuilding 
measures  as  quickly  and  efficientiy  as 
possible.  Under  the  rebuilding  plan 
process  described  in  Amendment  12, 
rebuilding  plans  will  evolve  swiftly  out 
of  the  aimual  stock  assessment  process, 
and  then  regulations  to  implement  those 
plans  will  be  set  in  place  as  part  of  the 
annual  groundfish  specifications  and 
management  measures  or  through  a 
separate  rulemaking,  as  necessary. 
NMFS  approves  of  this  process  for  a 
large,  multi-species  FMP,  where  the 
Council  is  systematically  developing 
information  on  depleted  stocks  to 
determine  whether  such  stocks  are 
"overfished."  With  82  groundfish 
species  managed  under  the  FMP,  NMFS 
supports  a  Council  process  to  quickly 
identify  overfished  stocks  and 
implement  rebuilding  measures  for 
those  stocks  that  can  take  into  account 
the  interaction  of  rebuilding  measures 
for  all  overfished  stocks. 

Amendment  12  requires  that 
rebuilding  plans,  among  other  things, 
"develop  harvest  sharing  plans  for  the 
rebuilding  period  and  for  when 
rebuilding  is  completed,  and  set  harvest 
levels  that  will  achieve  the  specified 
rebuilding  schedule."  Under 
Amendment  12,  long-term  harvest  levels 
or  rates  would  be  specified  in  each 
rebuilding  plan,  and  annual  harvest 


levels  would  be  implemented  through 
annual  specifications  and  management 
measures.  A  wide  variety  of  other 
regulatory  changes  may  also  result  from 
rebuilding  plans,  depending  on  the  life 
history  characteristics  of  the  particular 
protected  stock.  For  example,  in  the 
cowcod  rebuilding  plan  adopted  by  the 
Council  Ln  November  2001,  the  Council 
recommended  closing  all  groundfish 
fishing  within  certain  areas  of  high 
cowcod  abundance. 

The  concern  that  rebuilding  plans  be 
an  FMP,  FMP  amendment,  or  regulation 
relates  to  NMFS's  ability  to  make  sure 
that  the  Council  complies  with 
Magnuson-Stevens  Act  requirements. 
NMFS  believes  that  rebuilding  plans 
and  implementing  measures  must 
comply  with  the  Magnuson-Stevens  Act 
and  provisions  under  the  framework  of 
Amendment  12.  NMFS  will  review  the 
armual  specifications  and  management 
measures  and  other  regulations 
recommended  by  the  Council  each  year 
to  make  sure  they  fully  meet  the 
requirements  of  each  rebuilding  plcm. 

Comment  3:  Rebuilding  plans  must 
modify  the  FMP  to  incorporate 
rebuilding  optimum  yields  (OYs).  There 
is  no  discussion  in  Amendment  12  as  to 
how  rebuilding  plans  will  be  set 
consistent  with  the  OY  definition  in  the 
Magnuson-Stevens  Act.  Nothing  in 
Amendment  12  requires  that  a 
rebuilding  plan  specify  constraints  on 
fishing  (or  other  activities)  in  order  to 
rebuild  a  stock  from  its  overfished 
condition. 

Response:  Amendment  1 1  to  the  FMP 
provided  a  definition  of  OY  that 
matches  the  Magnuson-Stevens  Act 
definition  of  that  term,  "Optimum  yield 
means  the  amount  of  fish  which  will 
provide  the  greatest  overall  benefit  to 
the  U.S.,  particularly  with  respect  to 
food  production  and  recreational 
opportunities,  and  taking  into  account 
the  protection  of  marine  ecosystems,  is 
prescribed  as  such  on  the  basis  of  the 
maximum  sustainable  yield  from  the 
fishery  as  reduced  by  any  relevant 
economic,  social,  or  ecological  factor; 
and  in  the  case  of  an  overfished  fishery, 
provides  for  rebuilding  to  a  level 
consistent  with  producing  the 
maximum  sustainable  yield  in  such 
fishery."  Amendment  11  also  defined 
the  biomass  level  (generally  B25%)  at 
which  a  West  Coast  groundfish  stock  is 
considered  to  be  overfished,  and  the 
harvest  rate  at  which  overfishing  is 
considered  to  occur. 

Section  5.3.2  of  the  FMP  reads  in  part, 
'Reduction  in  catches  or  fishing  rates 
for  either  precautionary  or  rebuilding 
purposes  is  an  important  component  of 
converting  values  of  ABC  to  values  of 
OY."  Additionally,  at  Section  5.3.6,  the 
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FMP  reads,  "As  required  by  the 
Magnuson-Stevens  Act,  within  1  year  of 
being  notified  by  the  Secretary  [of 
Commerce!  that  a  stock  is  overfished  or 
approaching  a  condition  of  being 
overfished,  the  Council  will  prepare  a 
recommendation  to  end  the  overfished 
condition  and  rebuild  the  stock(s)  or  to 
prevent  the  overfished  condition  from 
occurring." 

In  short,  .Amendment  12  does  not 
need  to  specifically  address  OY  as 
suggested  in  the  comment,  because 
Amendment  11  of  the  FMP  and  the 
Magnuson-Stevens  Act  have  done  so 
and  provide  adequate  guidance  and 
constraints.  NMFS  annually  reviews  OY 
recommendations  for  all  species,  to 
ensure  that  they  are  consistent  with  the 
Magnuson-Stevens  Act. 

Amendment  12.  as  part  of  the 
Groundfish  FMP.  does  require 
constraints  on  fishing  in  order  to  rebuild 
a  stock  from  its  overfished  condition. 
Amendment  12  states  that  OYs  will  be 
consistent  with  rebuilding  plans. 
Fishery  management,  under  the 
Magnuson-Stevens  Act,  must  achieve 
OY  and  rebuild  the  fishery.  As 
explained  above,  NMFS'  view  is  that 
management  measures  must  be 
consistent  with  approved  rebuilding 
plans. 

Comment  4:  Amendment  12  does  not 
require  that  conservation  measures  be 
included  in  rebuilding  plans. 

Response:  NMFS  disagrees.  .Among 
other  things.  Amendment  12  requires 
that  the  rebuilding  plan,  "identify  the 
types  of  management  measures  that  will 
likely  be  imposed  to  ensure  rebuilding 
in  the  specified  period.  '  This 
requirement  is  particularly  useful  for 
species  that  may  benefit  from  a 
combination  of  different  management 
revisions  designed  to  rebuild  that  stock 
Amendment  12,  as  part  of  the 
Groimdfish  FMP,  does  require 
constraints  on  fishing  in  order  to  rebuild 
a  stock  from  its  overfished  condition. 
Amendment  12  states  that  OYs  will  be 
consistent  with  rebuilding  plans. 
Fishery  management,  under  the 
Magnuson-Stevens  Act.  must  achieve 
OY  and  rebuild  the  fishery.  As 
explained  earlier.  NMFS'  view  is  that 
management  measures  must  be 
consistent  with  approved  rebuilding 
plans. 

One  of  the  main  reasons  for  the 
flexibility  of  having  a  framework 
process  for  groundfish  rebuilding  plans 
is  the  complexity  of  the  fishery  and  the 
interaction  of  different  species  and  the 
different  effects  of  different  types  of 
harvest.  For  example,  for  some 
overfished  stocks,  the  main  rebuilding 
response  is  to  lower  the  OY.  and  to 
lower  trip  limits  and  bag  limits  for  the 


overfished  stock.  For  other  stocks,  the 
types  of  management  measures  needed 
to  achieve  rebuilding  involve  harvest  of 
associated  species,  and  the  appropriate 
measures  may  change  depending  on  the 
level  of  abundance  and  location  of  the 
associated  species.  Or,  different 
combinations  of  management  measures 
could  be  used  to  achieve  the  rebuilding 
targets.  The  rebuilding  plan  must 
discuss  the  possible  ways  to  achieve 
rebuilding  targets  (which  could  be  one 
method,  or  a  combination  of  methods), 
and  the  Council's  overall  management 
scheme  must  achieve  the  rebuilding 
target  through  OYs  and  associated 
management  measures.  NMFS  has 
advised  the  Council  that  rebuilding 
plans  must  explain  how  rebuilding 
could  be  accomplished,  and  be 
accompanied  with  appropriate 
management  measures.  Under  the 
process,  the  rebuilding  plan  could  stay 
in  place  if  the  underlying  science  does 
not  call  for  an  amendment,  but  the 
method  of  implementation  could  change 
through  regulatory  changes  if 
appropriate. 

Comment  5:  Amendment  12  does  not 
prevent  overfishing. 

Response:  Prevention  of  overfishing 
was  addressed  in  Amendment  1 1 . 
Amendment  11  to  the  FMP  includes  the 
Magnuson-Stevens  Act  definition  of 
"overfishing.  "  and  adds  that  for  any 
groundfish  stock  or  stock  complex,  the 
maximum  allowable  mortality  rate  will 
be  set  at  a  level  not  to  exceed  the 
corresponding  MSY  rate  (Fmsy)  or  its 
proxy.  As  discussed  earlier,  the  Council 
revised  its  default  (proxy)  exploitation 
rates  for  2001  and  beyond  to  more 
conservative  levels  that  take  into 
account  recent  information  on  the 
relatively  low  productivity  of  West 
Coast  groundfish  stocks.  No  acceptable 
biological  catch  (ABC)  for  any 
groundfish  species  is  set  higher  than 
Fmsy  or  its  proxy,  nor  is  any  species  OY 
set  higher  than  its  ABCs.  Management 
measures  such  as  landings  limits,  size 
limits,  bag  limits,  time/area  closures, 
seasons,  and  other  measures  are 
annually  designed  to  keep  harvest  levels 
within  specified  OYs.  Before 
Amendment  12  was  developed,  the  FMP 
already  required  that  groundfish 
management  measures  prevent 
overfishing. 

Conunent  6:  Amendment  12  illegally 
allows  for  the  mixed-stock  exception 
and  allows  overfishing. 

Response:  NMFS  disagrees. 
Amendment  12  does  allow  the  Council 
to  use  the  mixed-stock  exception  to 
adjust  OYs  for  overfished  species  in 
appropriate  circumstances.  However, 
the  mixed-stock  exception  is  not  illegal. 


NMFS  National  Standard  guidelines  at 
50  CFR  600.310(d)(6)  state: 

Harvesting  one  species  of  a  mixed-stock 
complex  at  its  optimum  level  may  result  in 
the  overfishing  of  another  stock  component 
in  the  complex.  A  Council  may  decide  to 
permit  this  types  of  overfishing  only  if  all  of 
the  following  conditions  are  satisfied:  (i)  It  is 
demonstrated  b'   analysis  that  such  action 
will  result  in  Ic:      term  net  benefits  to  the 
Nation,  (ii)  It  is  demonstrated  by  analysis  that 
mitigating  measures  have  been  considered 
and  that  a  simileu-  level  of  long-tenm  net 
benefits  cannot  be  achieved  by  modifying 
fleet  behavior,  gear  selection/configuration, 
or  other  technical  characteristic  in  a  manner 
such  that  no  overfishing  would  occur,  (iii) 
The  resulting  rate  or  level  of  fishing  mortality 
will  not  cause  any  species  or  evolutionarily 
significant  unit  thereof  to  require  protection 
under  the  ESA. 

Amendment  12  only  allows  the 
mixed-stock  exception  to  be  used  if:  (l) 
National  Standards  gmdelines  can  be 
met.  and  (2)  any  applicable  rebuilding 
plan's  goals  and  objectives  can  be  met. 
Thus  far,  the  Council  has  not  invoked 
the  mixed-stock  exception  in  managing 
groundfish.  Instead,  it  has  used  a 
"weak-stock  management"  approach,  in 
which  harvest  of  healthy  stocks  is 
curtailed  to  protect  depleted  stocks. 

Comment  7:  Amendment  12  fails  to 
require  rebuilding  plans  to  meet  the 
bycatch-related  requirements  of  the 
Magnuson-Stevens  Act. 

Response:  NMFS  disagrees. 
Amendment  12  requires,  among  other 
things,  that  rebuilding  plans  "promote 
innovative  methods  to  reduce  bycatch 
and  bycatch  mortality  of  the  overfished 
stock."  For  overfished  stocks  at 
extremely  low  biomass  levels,  all 
harvest  management  is  bycatch 
management,  because  these  stocks 
caiuiot  sustain  directed  fishing. 
Amendment  12  also  deals  with 
overfished  species  as  bycatch  by 
requiring  that  the  Council  address 
harvest  allocation  for  overfished 
species.  Each  fishery  with  incidental 
harvest  of  a  particular  overfished 
species  will  be  constrained  to  reduce 
sector-specific  bycatch  mortality  of  that 
species. 

The  Council  originally  dealt  with 
Magnuson-Stevens  Act  bycatch 
provisions  in  Amendment  11  to  the 
FMP;  however,  NMFS  disapproved 
Amendment  ll's  bycatch  provisions.  In 
June  2000,  the  Council  approved 
Amendment  13,  which  specifically 
addresses  the  Council's  groundfish 
bycatch  issues.  NMFS  published  a 
Notice  of  Availability  for  Amendment 
13  on  September  22.  2000  (65  FR 
57308),  and  the  amendment  is  currently 
under  NOAA  consideration  for 
approval/disapproval.  Amendment  13 
builds  on  Amendment  12  by  giving  the 
Council  the  authority  to  introduce  new 
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management  measures  into  the  annual 
specifications  process  (commercial  trip 
limits  that  are  different  by  gear  type, 
time/area  closures,  recreational  bag 
limits,  size  limits,  hook  limits,  boat 
limits,  and  dressing  requirements) 
where  those  measures  are  needed  to 
protect  overfished  species.  In  2000,  the 
Council  used  several  of  these  measures 
by  emergency  authority  to  prevent 
incidental  harvest  and  mortality  of 
overfished  species.  For  example,  the 
Council  limited  the  trawl  harvest  of 
many  species  to  vessels  using  small 
footrope  trawls  or  mid-water  trawl.  This 
measiu^  was  designed  to  reduce 
bocaccio  and  canary  rockfish  bycatch  by 
moving  trawlers  away  trom  the  rocky 
habitats  of  those  species.  If  Amendment 
13  is  approved,  rebuilding  plans  and 
implementing  measures  will  be  subject 
to  the  requirements  and  provisions  in 
Amendment  13,  just  as  they  are  subject 
to  the  rest  of  the  FMP.  In  any  event,  the 
plan  and  management  regime  as  a  whole 
must  conform  to  Magnuson-Stevens  Act 
requirements. 

Comment  8:  Amendment  12  fails  to 
meet  the  Magnuson-Stevens  Act 
requirements  that  rebuilding  plans 
assess  and  minimize  the  effects  of 
fishing  gear  on  essential  fish  habitat 
(EFH). 

Response:  NMFS  disagrees.  One  of 
Amendment  12's  goals  for  rebuilding 
plans  is  that  they,  "protect  the  quantity 
and  quality  of  habitat  necessary  to 
support  the  stock  at  healthy  levels  in  the 
future."  Further,  Amendment  12 
requires  that  rebuilding  plans,  "identify 
any  critical  or  important  habitat  areas 
and  implement  measures  to  ensure  their 
protection." 

Thus  far,  the  Coimcil's  recommended 
measiues  to  protect  overfished  and 
depleted  species  have  focused  on 
reducing  directed  and  incidents  harvest 
of  those  species  through  either  moving 
the  fisheries  out  of  areas  where  directed 
and  incidental  harvest  is  likely  to  occiu, 
or  reducing  harvest  levels  for  healthy 
stocks  that  are  associated  with 
rebuilding  stocks.  These  measiues  have 
minimized  opportiuiities  for  trawl 
vessels  to  use  large  footrope  gear  on 
rocky  bottom,  and  have  revised  harvest 
strategies  for  several  species  that  co- 
occur  with  overfished  species  so  that 
those  healthy  stocks  (yellowtail 
rockfish,  chilipepper  rockfish)  are 
harvested  by  mid-water  trawl  gear.  New 
measures  for  2001  close  large  areas  off 
southern  California  to  protect  cowcod 
from  incidental  catch.  While  all  of  these 
measiires  are  primarily  designed  to 
ensure  reduced  incidental  interception 
of  overfished  species,  they  also  have  the 
effect  of  reducing  fishing  gear 
interaction  with  EFH.  As  stated  in  the 


response  to  Comment  6,  the  plan  and 
management  regime  as  a  whole  must 
conform  to  Magnuson-Stevens  Act 
requirements. 

Comment  9:  The  Enviroiunental 
Assessment  (EA)  on  Amendment  12 
fails  to  comply  with  the  National 
Enviroiunental  Policy  Act  (NEPA) 
because  it  fails  to  consider  an  adequate 
range  of  alternatives,  and  because  it  fails 
to  adequately  analyze  the  likelihood 
that  sufficient  measures  to  rebuild 
overfished  species  will  actually  take 
place  as  part  of  the  annual 
specifications  process. 

Response:  The  Council  did  consider  a 
range  of  alternatives  for  addressing 
overfished  species  rebuilding  plans,  but 
narrowed  the  discussions  in  the  EA  to 
alternatives  that  would  accommodate 
the  complexity  of  the  fishery  and  the 
groundfish  management  cycle.  As 
discussed  earlier  in  the  response  to 
Comment  2,  the  Council  rejected  the 
option  to  amend  the  FMP  with  each 
new  rebuilding  plan  primarily  because 
it  knew  that  several  rebuilding  plans 
would  be  forthcoming  in  the  near 
future,  and  that  requiring  an  FMP 
amendment  for  each  rebuilding  plan 
would  create  a  time  burden  that  would 
ultimately  slow  the  implementation  of 
rebuilding  plans  and  reduce  the 
Coimcil's  flexibility  to  rapidly 
implement  and/or  adjust  management 
measures. 

Because  Amendment  12  creates  a 
framework  for  rebuilding  plans,  it  could 
not  analyze  the  likelihood  that  all  future 
rebuilding  measiu^s  implemented 
through  the  aimual  specifications 
process  or  other  regulatory  mechanisms 
would  adequately  meet  rebuilding  plan 
goals.  However,  the  Amendment  12  EA 
recognized  the  need  for  analysis  of 
rebuilding  proposals  by  providing  an 
example  of  how  rebuilding  measures 
implemented  in  2000  for  lingcod, 
bocaccio,  and  canary  rockfish  could  be 
expected  to  affect  the  hvunan 
environment.  Under  Amendment  12, 
each  rebuilding  plan  would  include 
alternative  rebuilding  targets  and 
measures  for  each  species,  and  a 
discussion  of  how  the  recommended 
management  measiu'es  could  be 
expected  to  meet  rebuilding  plan  goals. 
The  plans  will  be  accompanied  by 
appropriate  NEPA  documents,  as  will 
implementing  management  measures. 
Any  rebuilding  plans  must  meet  other 
statutory  requirements  in  order  to  be 
approved. 

Comment  10:  We  are  opposed  to  using 
the  framework  process  for  preparing 
rebuilding  plans  because  that  process 
does  not  allow  for  adequate  public 
notice  and  comment. 


Response:  While  NMFS  believes  the 
Amendment  12  process  allows  adequate 
public  comment  and  participation. 
NMFS  agrees  with  the  need  to  formalize 
the  NMFS/NOAA  review  process  for 
rebuilding  plans  and  provide  additional 
opportunity  for  public  comment  on 
those  plans.  NMFS  will  use  the 
following  procedure  for  future  public 
review  of  rebuilding  plans: 

(1)  The  Council  will  submit  each 
rebuilding  plan  within  a  year  of  initial 
NMFS  declaration  that  a  particular 
species  is  considered  overfished, 
generally  in  January  of  each  year. 

(2)  Upon  receipt  of  the  rebuilding 
plan  from  the  Coimcil.  NMFS  will 
review  the  rebuilding  plan  for 
compliance  with  the  Magnuson-Stevens 
Act  and  Amendment  12,  and  work  with 
the  Council  to  expand  the  rebuilding 
plan  as  needed.  NMFS  will  announce 
the  availability  of  each  rebuilding  plan 

'  for  public  conunent  in  the  Federal 
Register. 

(3)  Rebuilding  plans  will  have  a  30- 
day  public  comment  period, 
immediately  following  the  date  of  the 
Federal  Register  armoimcement  of 
rebuilding  plan  availability.  (4)  NMFS 
will  respond  to  public  corrunents  on 
rebuilding  plans  by  a  second  notice  in 
the  Federal  Register,  including  an 
aimouncement  of  whether  the 
rebuilding  plans  have  been  approved, 
disapproved,  or  partially  approved.  If 
the  agency  has  determined  that  the 
Council  needs  to  make  further  revisions 
to  a  particular  rebuilding  plan,  those 
revisions  will  be  discussed  in  that 
second  Federal  Register  notice  and  in  a 
letter  to  the  Council  requesting  the 
changes  be  made. 

In  addition,  NMFS  has  advised  the 
Council  that  it  should  lengthen  its 
rebuilding  plan  development  process  by 
beginning  development  of  rebuilding 
plans  earlier  than  it  has  in  the  past.  The 
Council  should  begin  the  rebuilding 
analysis  as  soon  as  a  stock  assessment 
makes  it  clear  that  a  stock  will  likely  be 
designated  as  overfished  (that  is.  even 
before  NMFS  has  formally  advised  the 
Council  the  stock  is  overfished).  This 
analysis,  with  its  possible  rebuilding 
targets,  will  then  be  available  to  the 
Council  and  the  public  much  earlier. 
The  Council  will  be  able  to  begin 
developing  measiu-es  necessary  for 
rebuilding,  and  considering  the  social 
and  economic  impacts  and  the 
biological  benefits  and  risks  of  the 
alternative  measures  earlier.  As  a  result, 
the  public  should  have  greater 
opportunity  for  comment  during  the 
Council  development  process,  as  well  as 
during  the  Secretarial  review  process 
described  above. 
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Comment  11:  N'MFS  should  invaluidtp 
existing  rebuilding  plans  for  bocacao. 
lingcod.  and  POP.  based  on  objections 
to  Amendment  12  (described  above  in 
Comments  2-7) 

Response:  NMFS  is  approving 
Amendment  12.  In  considering  this 
approval  and  the  comments  provided  on 
Amendment  12  and  on  the  rebuilding 
plans  for  lingcod.  bocaccio.  and  POP. 
NMFS  has  concluded  that  the 
rebuilding  plans  for  those  three  species 
do  not  complv  with  Amendment  12 

NMFS  and  the  Council  have  spent  th^• 
past  vear  and  a  half  tr\ing  to  create  a 
standardized  structure  for  rebuilding 
plans.  Amendment  12  provides  that 
structure,  but  the  ideas  and 
requirements  in  .\mendment  12  were 
not  fully  developed  bv  the  time  the 
Council  had  to  submit  rebuilding  plans 
for  lingcod,  bocaccio,  and  POP  When 
NMFS  announced  approval  of  the 
rebuilding  plans,  the  Council  was  just 
ready  to  send  Amendment  12  out  for 
NMFS  review  and  approval.  These  twt) 
separate  but  connected  processes  were 
constrained  bv  timing  requirements  in 
the  Magnuson-Stevens  Act,  but  now  the 
three  rebuilding  plans  must  be 
reconciled  with  Amendment  12.  To 
ensure  that  the  rebuilding  plans  for 
these  three  species  meet  the 
requirements  of  Amendment  12 
described  earlier,  NMFS  will  revoke  its 
approval  of  the  plans  and  return  them 
back  to  the  Council  with  specific 
guidance  for  revision.  Revised 
rebuilding  plans  for  lingcod,  bocaccio, 
and  POP  will  be  due  back  to  NMFS  on 
lanuary  1,  2002.  Groundfish  fisheries 
will  operate  under  the  rebuilding 
measures  set  out  in  the  initial  rebuilding 
plans  until  the  new  rebuilding  plans  are 
complete. 

The  final  rule  revises  the  West  Coast 
groundfish  regulations  by  removing 
references  to  foreign  and  )oint  venture 
fishing.  No  changes  were  made  from  the 
proposed  rule. 

Classification 

The  Administrator,  Northwest  Region. 
NMFS,  determined  that  Amendment  12 
to  the  FMP  is  necessary  for  the 
conservation  and  management  of  the 
West  Coast  groundfish  fishery,  and  that 
it  is  consistent  with  the  Magnuson- 
Stevens  Act  and  other  applicable  laws 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed,  that  this  rule,  if 
adopted  as  proposed,  would  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities.  No 
( omments  were  received  regarding  this 
certification.  .Xs  a  result,  a  regulatorv' 
flexibility  analvsis  was  not  prepared. 
NMFS  issued  Biological  Opinions 
(BOs)  under  the  ESA  on  August  10, 
1990.  November  26,  1991,  August  28, 
1992.  September  27,  1993.  May  14, 
1996,  and  December  1,t.  1999. 
pertaining  to  the  effects  of  the 
groundfish  fisherv  on  chinook  salmon 
(Puget  Sound,  Snake  River  spring/ 
summer.  Snake  River  fall,  upper 
Columbia  River  spring,  lower  Columbia 
River,  upper  Willamette  River, 
Sacramento  River  winter.  Central 
\'dllev,  (California  coastal),  coho  salmon 
(Cientral  California  coastal,  southern 
Oregon 'northern  California  coastal, 
Oregon  coastal),  chum  salmon  (Hood 
Canal.  (Columbia  River),  sockeye  salmon 
(Snake  River.  (3zette  Lake),  steelhead 
(upper,  middlesind  lower  Columbia 
River,  Snake  River  Basin,  upper 
Willamette  River,  central  California 
coast,  California  Central  Valley,  south- 
central  California,  southern  California), 
and  cutthroat  trout  (Umpqua  River, 
southwest  Washington/Columbia  River). 
NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  (Coast  groundfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  NMFS  has  re-initiated 
consultation  on  the  Pacific  whiting 
fisherv  associated  with  the  BO  issued  on 
December  15,  1999.  During  the  2000 
whiting  season,  the  whiting  fisheries 
exceeded  the  chinook  bycatch  amount 
specified  in  the  BO's  incidental  take 
statement's  incidental  take  estimates, 
1 1,000  fish,  bv  approximately  500  fish. 
The  re-initiation  will  focus  primarily  on 
additional  actions  that  the  whiting 
fisheries  would  take  to  reduce  chinook 
interception,  such  as  time/area 
management.  NMFS  expects  that  the  re- 
initiated BO  will  be  complete  by  May 
2001   During  the  reinitiation,  fishing 
under  the  FMP  is  within  the  scope  of 
the  December  15,  1999  B(J,  so  long  as 
the  annual  incidental  take  of  chinook 
stavs  under  the  11,000  fish  bycatch 
limit.  NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  (Coast  groundfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  anv  endangered  or 
threatened  species  under  the 
jurisdit:tion  of  NMFS,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  action  establishes  a 
framework  for  implementing  rebuilding 
plans,  and  declares  the  United  States 


groundfish  fishery  fully  utilized  by 
United  States  fishermen  and  processors. 
It  does  not  authorize  fishing  beyond  the 
scope  of  the  existing  FMP,  and  is  within 
the  scope  of  these  consultations. 

This  rule  restates  a  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
which  has  been  approved  by  OMB 
under  control  number  0648-0243.  Public 
reporting  burden  for  responding  to 
telephone  surveys  on  whiting 
availability  is  estimated  to  average  5 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  OMB 
(see  ADDRESSES). 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  a  person  be  subject 
to  a  penalty  for  failure  to  comply  with, 
a  collection  of  information  subject  to  the 
requirements  of  the  PRA,  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  unnecessary 
complexity  arising  from  the  language 
used  in  this  rule  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries. 
Fishing,  Guam,  Hawaiian  Natives. 
Indians.  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  21.  2000. 
William  T.  Hogarth, 

Deputy  Assistant  Administrator  for  Fisheries. 
Xational  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIRC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  ef  seq. 

2.  hi  §  660,302,  the  definitions  for 
■Reserve  "  and  "Specification"  are 
revised  to  read  as  follows: 

§  660.302    Definitions. 
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Reserve  means  a  portion  of  the  harvest 
guideline  or  quota  set  aside  at  the 
beginning  of  the  year  to  allow  for 
uncertainties  in  preseason  estimates. 

Specification  is  a  niunerical  or 
descriptive  designation  of  a 
management  objective,  including  but 
not  limited  to:  ABC;  optimum  yield; 
harvest  guideline;  quota;  limited  entry 
or  open  access  allocation;  a  setaside  or 
allocation  for  a  recreational  or  treaty 
Indian  fishery;  an  apportionment  of  the 


above  to  an  area,  gear,  season,  fisherv, 
or  other  subdivision. 


3.  In  §  660.303.  paragraph  (a) 
revised  to  read  as  follows: 


IS 


§  660.303    Reporting  and  recordkeeping. 

(a)  This  subpart  recognizes  that  catch 
and  effort  data  necessary  for 
implementing  the  PCGFMP  are 
collected  by  the  States  of  Washington. 
Oregon,  and  California  under  existing 
state  data  collection  requirements. 
Telephone  surveys  of  the  domestic 


industry  may  be  conducted  by  NMFS  to 
determine  amounts  of  whiting  that  may 
be  available  for  reallocation  under  50 
CFR  660.323  (a)(4)(v).  No  Federal 
reports  are  required  of  fishers  or 
processors,  so  long  as  the  data  collection 
and  reporting  systems  operated  bv  state 
agencies  continue  to  provide  NMFS 
with  statistical  information  adequate  for 
management. 
»         *         »         »         * 

[FR  Doc.  00-33224  Filed  12-28-00;  845  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  98-CE-57-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  150, 172, 175, 180, 
182, 185,  206,  210,  and  336  Series 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NTRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certam  Cessna 
Aircraft  Companv  (Cessna)  150.  172. 
175.  180.  182.  185.  206,  210,  and  33(S 
series  airplanes.  The  proposed  AD 
would  affect  those  airplanes  equippeti 
with  0513166  series  plastic  control 
wheels.  The  proposed  AD  would  require 
vou  to  repetitively  inspect  these  wheels 
for  cracks,  conduct  a  pull  test  on  these 
wheels,  and  replace  any  tiontrol  wheel 
with  a  crack  or  that  does  not  pass  th'- 
pull  test   Replacement  of  the  control 
wheels  would  he  with  ones  that  are 
F.\A-approved  and  are  not  0513166 
series  plastic  control  wheels.  The 
proposed  AD  is  the  result  of  many 
incidents  of  control  wheels  cracking  or 
breaking  on  the  above-referenced 
airplanes.  The  actions  specified  bv  the 
proposed  AD  are  intended  to  detect  and 
correct  cracked  or  defecti\e  control 
wheels,  which  could  result  in  Inss  of 
control  of  the  airplane  during  takeoff, 
landing,  or  ground  operations. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  by 
February  2.  2001. 

ADDRESSES:  Send  comments  in  triplicate 
to  the  Federal  Av  iation  Adgimistration 
(FAA).  Central  Region.  (3ffice  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  98-C:E-57-AD,  901  Locust. 
Room  506,  Kansas  Citv,  Missouri  64106. 


You  mav  inspect  comments  at  this 
location  between  8  a.m.  and  4  p.m., 
.Monday  through  Friday,  except 
holida\s. 

You  may  get  the  service  information 
referenced  in  the  proposed  AD  from 
Cessna  Aircraft  Company,  Product 
Support.  PC).  Box  7706,  Wichita, 
Kansas  67277:  telephone:  (316)  517- 
3800;  facsimile:  (316)  942-9006.  You 
mav  examine  this  information  at  the 
Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Eual 
Conditt.  Aerospace  Engineer,  Wichita 
Aircraft  Certification  Office,  FAA,  1801 
Airport  Road,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone:  (316) 
946-4128;  facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

How  do  I  comment  on  this  proposed 
AD'  We  invite  your  comments  on  the 
proposed  rule.  You  may  send  whatever 
written  data,  views,  or  arguments  you 
choose  You  need  to  include  the  rule's 
docket  number  and  send  your 
comments  in  triplicate  to  the  address 
named  under  the  caption  ADDRESSES. 
We  will  consider  ail  comments  received 
by  the  closing  date  named  above,  before 
acting  on  the  proposed  rule.  We  may 
change  the  proposals  contained  in  this 
notice  because  of  the  comments 
received. 

Art'  tht'w  anv  spfiific  portions  of  the 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  that  might  call  for  a 
need  to  change  the  proposed  rule.  You 
mav  look  at  all  comments  we  receive. 
Wf  will  file  a  report  in  the  Rules  Docket 
that  summarizes  each  FAA  contact  with 
the  public  that  concerns  the  substantive 
parts  t)f  this  proposal 

The  FAA  is  reexamining  the  writing 
style  we  currently  use  in  regulatory 
doc;uments.  in  response  to  the 
Presidential  memorandum  of  lune  1. 
1998  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  the  ease 
of  understanding  this  document,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communicaticms  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 


language  initiative  at  http:// 
www.faa.gov/language/. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  98-CE-57-AD."  We  will  date  stamp 
and  mail  the  postcard  back  to  you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  FAA  has  received 
reports  of  many  incidents  of  control 
wheels  cracking  or  breaking  on  Cessna 
150,  172,  175,  180,  182,  185,  206,  210, 
and  336  series  airplanes.  The  problem 
control  wheels  are  0513166  series 
plastic  control  wheels. 

The  cause  of  this  problem  is  because 
of  temperature  variations  in  the  molding 
process  during  manufacture  of  the 
control  wheels  and  deterioration  with 
age  and  temperature  extremes. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  This 
condition  could  result  in  the  control 
wheels  breaking  while  the  airplane  is  in 
operation.  A  consequent  loss  of  control 
of  the  airplane  during  takeoff,  landing, 
or  ground  operations  could  occur. 

Relevant  Service  Information 

What  service  information  applies  to 
this  subject?  Cessna  Service  Letter  64- 
8.  dated  February  14,  1964,  contains 
information  that  applies  to  this  subject. 

What  are  the  provisions  of  this  senice 
bulletin''' The  service  letter  describes 
procedures  for  inspecting  and  pull 
testing  the  control  wheels. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  has  FAA  decided?  After 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that; 

•  The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Cessna  150,  172,  175.  180,  182, 
185,  206,  210,  and  336  series  airplanes 
of  the  same  type  design  that  are 
equipped  with  0513166  series  plastic 
control  wheels; 

•  These  airplanes  should  have  the 
actions  specified  in  the  above  service 
letter  incorporated;  and 

•  The  FAA  should  take  AD  action  to 
correct  this  unsafe  condition. 
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What  does  this  proposed  AD  require? 
This  proposed  AD  would  require  you  to: 

•  Repetitively  inspect  and  pull  test 
the  0513166  series  control  wheels;  and 

•  if  necessary,  replace  any  control 
wheels  that  fail  the  inspection  or  pull 
test. 

What  are  the  differences  between  the 
service  bulletin  and  the  proposed  AD? 
The  Cessna  service  letter  specifies 
inspecting  and  testing  the  control 
wheels  as  soon  as  possible  and 
positively  by  the  next  100-hour 


inspection.  We  propose  that  you  inspect 
and  pull  test  the  control  wheels  and 
replace  (if  necessary)  the  control  wheels 
within  100  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  proposed 
AD,  and  then  at  intervals  not  to  exceed 
12  months  until  the  control  wheels  are 
replaced. 

We  believe  that  these  compliance 
times  will  give  the  owners  or  operators 
of  the  affected  airplanes  enough  time  to 
have  the  proposed  actions  performed 


without  compromising  the  safety  of  the 
airplanes. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  the 
proposed  AD  would  affect  12,592 
airplanes  in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  the 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  do  the  proposed 
inspection  and  pull  test; 


Labor  cost 


1  hour  at  $60  each  hour 


Parts  cost 


Total  cost  per  airplane 


Total  cost  on  US  operators 


No  parts  are  required. 


1  hour  X  $60  =  S60 i  12.592  airplanes  >  $60  for  each 

airplane  =  $755,520 


We  estimate  the  following  costs  to  do 
any  necesseiry  control  wheel 
replacements  that  would  be  required 


based  on  the  results  of  the  proposed 
inspection  and  pull  test.  We  have  no 
way  of  determining  the  number  of 


Latx)r  cost 


Parts  cost 


airplanes  that  may  need  such  control 
wheel  replacement: 


Total  cost  per  airplane 


1  hour  at  $60  for  each  hour 


$597  for  each  control  wheel  $60  +  $597  =  $657 


These  figures  only  consider  the  cost  of 
the  first  inspection  and  test  and  do  not 
account  for  repetitive  inspections  and 
tests.  We  do  not  have  any  means  of 
finding  out  the  number  of  repetitive 
inspections  and  tests  the  owner/ 
operator  would  incur  over  the  life  of  an 
affected  airplane. 

Regulatory  Impact 

How  would  this  proposed  AD  impact 
various  entities?  The  proposed 
regulations  would  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  We  have 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Does  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 


that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034^  February  26, 
1979);  and  (3)  if  put  into  effect,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  large  number 
of  small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  We  have 
placed  a  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  in 
the  Rules  Docket.  You  may  get  a  copv 
of  it  by  contacting' the  Rules  Docket  at 
the  location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  106(g).  40113.  44701 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows; 

Cessna  Aircraft  Companv:  Dorke!  Nu  98- 
CE-57-.\D 

(a)  What  airplanes  aw  affcrted  bv  this  AD^ 
This  AD  affec:ts  the  following  airplanes  that 
are  rertifir:ated  in  any  (.ategor\  and 
incorporate  at  least  one  051316b  series 
plastic  (ontrol  wheel: 


Model 


Sena!  numbers 


150  . 
150A 
150B 
150C 
172A 
172B 
172C 
172D 
172E 
PI  72 
175A 
175B 
175C 


17684  through  17999.  59001  through  59018  and  617 

15059019  through  15059350  and  628. 

15059351  through  15059700. 

15060088  through  15060772 

46755  through  47746;  622  and  625 

17247747  through  17248734  and  630. 

17248735  through  17249544. 

17249545  through  17250572. 

17259573  through  17250872  and  639. 

PI 7257 120  through  PI  72571 88. 

56239  through  56777  and  619. 

17556778  through  17557002. 

17557003  through  17557119. 
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Model  I  Senal  numbers 

( 

180C  .'....     50662  through  50911  and  624 

180D  18050912  through  18051063 

180E  18051.064  through  18051183 

180F   18051184  through  18051312 

180G  18051313  through  18051329 

182C  I  52359  through  53007  and  631 

182D  I  1 8253008  through  18253598  and  51623 

182E  18253599  through  18254423 

182F   1 8254424  through  18255058 

182G  ;  18255059  through  18255113 

185    18&-0001  through  185-0237  and  632. 

185A  , 1 85-0238  through  185-0512 

185B  185-0513  through  185-0653 

185C  ,  1 85-0654  through  185-0663 

206   206-0001  through  206-0062 

210     57001  through  57575  and  618 

210A  j  21057576  through  21057840  and  616. 

210B  21057841  through  21058085 

210C  I  21058086  through  21058220 

210D         I  21058221  through  21058240 

210-5  (205)  205-0001  through  205-0480  and  641. 

210-5A(205A)  205-0481  through  205-0520 

336   336-0001  through  336-0195 


Note  1:  Serial  numbers  616  through  619; 
622.  624.  625.  628.  630  through  632.  639. 
641.  and  .51623  are  engineering-fabricated 
(irototvpe  airplane.s  that  were  used  for 
protdtypes  and  then  sold  as  normally 
licensed  airplanes.. These  airplanes  carry 


serial  numbers  ili.ii  .irc  nut  ,ii  \hr  nurmal 
sequence  and  have  uniiiiir  si-ririN 

(b)  Who  must  com[iI\  uif/i  f/us  .U)' 
Anyone  who  wishes  U:  npcr.itr  .iin  nl  tlic 
above  airplanes  iiuisi  >  umiils  with  tins  .\D 

(c)  What  prot)lrni  i/ncs  this  AD  addrt-ss' 
The  actions  specified  by  this  ,\D  are  inlendet 


tii  (Iplec  t  ciiid  i.orrec  t  cracked  nr  defective 
control  wheels,  which  could  result  in  loss  of 
control  of  the  airplane  during  takeoff, 
landing,  or  ground  operations. 

(d)  What  must  I  do  to  addrf ss  this 
problem?  Jo  address  this  problem,  vou  mu'Jt 
(In  the  following  actions: 


Actlpns 


Compliance  times 


Procedures 


(1)  Check  your  maintenance  records  to  deter- 
mine A/hether  this  AD  applies  to  yOur  air 
plane  Dy  doing  the  following 

11  Check  the  maintenance  records  to  deter- 
mine whether  a  0513166  series  plastic  con- 
trol wheel  IS  installed  The  owner  operator 
holding  at  least  a  pnvate  pilot  certificate  as 
authonzed  by  section  43  7  of  the  Federal 
Aviation  Regulations  (14  CFR  43  7i  may 
check  the  maintenance  records 

III)  If,  by  checking  the  maintenance  records  the 
pilot  can  positively  show  that  no  0513166  se 
nes  plastic  control  wheels  are  installed  then 
the  inspection  testing,  and  replacement  re- 
quirements of  this  AD  do  not  apply  The  AD 
IS  complied  with  after  you  make  an  entry  into 
the  aircraft  records  that  shows  compliance 
with  this  portion  of  the  AD  in  accordance 
with  section  43  9  of  the  Federal  Aviation 
Regulations  (14  CFR  43  9) 

i2)  For  any  affected  airplane  where  at  least 
one  0513166  series  plastic  control  wheel  is 
installed,  do  the  following 

(I)  inspect  each  control  wheel  for  cracks,  and 

(II)  conduct  a  pull  test  on  each  control  wheel 


(3)  Replace  any  cracked  control  wheel  or  any 
control  wheel  that  does  not  pass  any  puH 
test,  with  an  FAA-approved  control  wheel 
that  IS  not  a  0513166  senes  plastic  control 
wheel 

(4)  Do  not  install  on  any  affected  airplane  a 
0513166  series  plastic  control  wheel 


Required    withm     100    hours    time-in-service 
iTiS)  after  the  eftective  date  of  this  AD 


Before  further  flight  after  the  maintenance 
records  check  or  within  100  hours  TIS  after 
the  effective  date  of  this  AD  and  reinspect 
afterward  at  intervals  not  to  exceed  12 
months  until  all  control  wheels  are  replaced 
with  FAA-approved  control  wheels  that  are 
not  0513166  senes  plastic  control  wheels 

Do  this  replacement  t)etore  further  flight  after 
the  inspection  where  the  cracked  or  failed 
control  wheel  is  found 


As  of  the  effective  date  of  this  AD 


No  special  procedures  required  to  check  the 
maintenance  records 


Do  this  following  the  instructions  of  Cessna 
Service  Letter  No  64--8,  dated  February  14. 
1964 


Do  the  replacements  following  the  instructions 
in  the  applicable  maintenance  or  service 
manual 


Not  Applicable 
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Actions 


Compliance  times 


Procedures 


(5)  You  may  replace  all  control  wheels  with  |  You  may  replace  all  control  wheels  at  any    Do  the  replacements  following  the  instructions 
wheels  that  are  not  part  number  0513166,  as  |      time,  except  for  those  control  wheels  that 
terminating  action  for  the  repetitive  inspection        are  cracked  or  do  not  pass  a  pull  test.  Such 
and  test  requirement  of  this  AD.  wheels  must  be  replaced  prior  to  further 

flight,  as  required  by  paragraph  (d)(3)  of 

this  AD. 


in  the  applicable  maintenance  or  service 
manual 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Send  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  You  should  include  in  the  request 
an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  you  have  not  eliminated  the  unsafe 
condition,  specific  actions  you  propose  to 
address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Eual  Conditt,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office.  FAA,  1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4128;  facsimile:  (316) 
946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.190)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  the 
service  information  referenced  in  the  AD 
from  Cessna  Aircraft  Company,  Product 
Support.  P.O.  Box  7706,  Wichita,  Kansas 
67277;  or  you  may  examine  this  document  at 
FAA.  Central  Region,  Office  of  the  Regional 
Counsel.  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
December  19.  2000. 
Michael  Gallagher. 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Ser\ice. 

(PR  Doc.  00-33230  Filed  12-28-00;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NIM-308-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-300,  737-400,  737-500, 
737-600,  737-700,  737-800,  757-200, 
757-200PF,  757-200CB,  and  757-300 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  would  apply  to 
certain  Boeing  Model  737-300.  737- 
400, 737-500,  737-600,  737-700,  737- 
800, 757-200,  757-200PF, 757-200CB, 
and  757-300  series  airplanes.  This 
proposal  would  require  a  test  of  the  two 
electrical  circuits  that  close  the  fuel 
shutoff  valve  on  the  wing  spar,  and 
repair,  if  necessary.  This  action  is 
necessary  to  prevent  inability  to  shut  off 
the  flow  of  fuel  to  an  engine  after  an 
uncontained  engine  failiore,  which 
could  result  in  a  fire  spreading  to  other 
parts  of  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  bv 
February  12,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
308-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-308-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 


Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathrine  Rask,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056:  telephone 
(425)  227-1547;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energ\'  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NM-308-AD  ' 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
200O-NM-308-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  the  functional  test 
performed  during  production  of  certain 
Boeing  Model  737-300,  737-400,  737- 
500,  737-600. 737-700,  737-800,  757- 
200,  757-200PF.  757-20OCB,  and  757- 
300  series  airplanes  is  not  adequate  to 
ensure  that  two  electrical  circuits  that 
close  the  fuel  shutoff  valve  on  the  wing 
spar  can  both  supply  electrical  power  to 
the  fuel  shutoff  valve.  Investigation 
revealed  three  airplanes  in  service  that 
had  wiring  problems.  The  functional 
test  only  verifies  that  the  fuel  shutoff 
valve  operates  correctly,  and  only  one  of 
the  two  circuits  needs  to  supply  power 
for  the  fuel  shutoff  valve  to  operate 
correctly.  The  design  incorporates  two 
separate  electrical  circuits  that  close  the 
fuel  shutoff  valve  to  ensure  that,  if  one 
circuit  is  severed  by  debris  from  an 
uncontained  engine  failure,  one  circuit 
will  still  be  available  so  that  fuel  can  be 
shut  off  from  the  failed  engine 
However,  if  only  one  of  the  two 
electrical  circuits  that  close  the  fuel 
shutoff  valve  is  supplying  power,  and  it 
is  severed  as  a  result  of  an  uncontained 
engine  failure,  the  flight  crew  will  be 
unable  to  shut  off  the  flow  of  fuel  to  the 
failed  engine.  This  condition,  if  not 
corrected,  could  result  in  a  fire 
spreading  to  other  parts  of  the  airplane 

Explanation  of  Relevant  Service 
Information 

The  F.\A  has  reviewed  and  approved 
Boeing  Special  Attention  Service 
Bulletin  737-28-1164,  dated  August  24, 
2000.  which  applies  to  certain  Boeing 
Model  737-300,  737-tOO,  and  737-500 
series  airplanes.  That  service  bulletin 
describes  a  one-time  test  of  the  two 
electrical  circuits  that  close  the  fuel 
shutoff  valve  on  each  wing  spar  to 
determine  if  there  is  continuity.  The 
senice  bulletin  also  notes  what 
procedures  to  use  to  locate  and  repair 
anv  discorttinuitv 


The  FAA  has  also  reviewed  and 
approved  the  following  service 
bulletins,  all  dated  October  26,  2000: 

•  Boeing  Special  Attention  Service 
Bulletin  737-2a-1160,  Revision  1 
(w^ich  applies  to  certain  Boeing  Model 
737-600.  7.'}7-700,  and  737-800  series 
airplanes). 

•  Boeing  Special  Attention  Service 
Bulletin  757-28-0060,  Revision  1 
(which  applies  to  certain  Boeing  Model 
757-200,  757-200PF,  and  757-200CB 
series  airplanes). 

•  Boeing  Special  Attention  Service 
Bulletin  757-28-0061,  Revision  1 
(which  applies  to  certain  Boeing  Model 
757-300  series  airplanes). 

These  service  bulletins  describe 
procedures  for  a  one-time  test  to 
measure  the  voltage  of  the  two  electrical 
circuits  that  close  the  fuel  shutoff  valve 
on  the  wing  spar,  and  specify 
appropriate  procedures  to  be  used  if 
inappropriate  voltage  is  found. 

Accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletin  described  previously. 

Cost  Impact 

There  are  approximately  3,403 
airplanes  of  the  affected  design  in  the 
worldwide  fleet 

The  FAA  estimates  that  this  proposed 
AD  would  affect  795  Model  737-300, 
-400,  and  -500  airplanes  of  U.S. 
registry  The  proposed  test  would  take 
approximately  1  work  hour  on  each  of 
these  airplanes,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  FAA  estimates  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  of  these  airplanes  to  be 
$47,700,  or  $60  per  airplane. 

The  FAA  estimates  tnat  this  proposed 
AD  would  affect  820  Model  737-600, 
737-700,  737-800,  757-200,  757- 
200PF,  757-200CB,  and  757-300 
airplanes  of  U.S.  registrv'.  The  proposed 
test  would  take  approximately  3  work 
hours  on  each  of  these  airplanes,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  FAA 
estimates  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  these 
airplanes  to  be  $147,600,  or  $180  per 
airplane 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 


operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  'significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administratioa  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  20OO-NM-308-AD. 
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Applicability:  The  following  models  and 
series  of  airplanes  as  listed  in  the  service 
bulletins  below,  certificated  in  any  category: 


Airplane  model 


737-300,  737-400,  737-500 

737-600,  737-700.  737-800 

757-200,  757-200PF,  757-200CB 
757-300  


Boeing  special  attention  service  bulletin 


737-28-1164,  dated  August  24,  2000. 
737-28-1160,  Revision  1,  dated  October  26.  2000 
757-28-0060,  Revision  1 ,  dated  Octotjer  26,  2000 
757-2S-0061,  Revision  1,  dated  October  26,  2000 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD,  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inability  to  shut  off  the  flow  of 
fuel  to  an  engine  after  an  uncontained  engine 
failure,  which  could  result  in  a  fire  spreading 
to  other  parts  of  the  airplane,  accomplish  the 
following: 

Test  and  Repair 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  perform  a  test  to  determine  if 
there  is  continuity  or  to  measure  voltage,  as 
applicable,  of  the  two  electrical  circuits  that 
close  the  fuel  shutoff  valve  on  the  wing  spar. 
Do  the  test  per  Boeing  Special  Attention 
Service  Bulletin  737-28-1164.  dated  August 
24.  2000  (for  Boeing  Model  737-300,  737- 
400.  and  737-500  series  airplanes);  or  Boeing 
Special  Attention  Service  Bulletin  737-28- 
1160,  Revision  1  (for  Boeing  Model  737-600, 
737-700.  and  737-800  series  airplanes); 
Boeing  Special  Attention  Service  Bulletin 
757-28-0060,  Revision  1  (for  Boeing  Model 
757-200,  757-200PF,  and  757-200CB  series 
airplanes);  or  Boeing  Special  Attention 
Service  Bulletin  757-28-0061,  Revision  1 
(for  Boeing  Model  757-300  series  airplanes); 
all  dated  October  26,  2000;  as  applicable. 

(1)  For  Boeing  Model  737-300,  737^00, 
and  737-500  series  airplanes:  If  any 
discontinuity  is  detected,  prior  to  further 
flight,  repair  per  Boeing  Special  Attention 
Service  Bulletin  737-28-1164. 

(2)  For  airplane  models  other  than  those 
listed  in  paragraph  (a)(1)  of  this  AD:  If  any 
measurement  is  not  between  21  and  34  volts 
DC,  prior  to  further  flight,  repair  per  the 
applicable  service  bulletin. 

Note  2:  Tests  accomplished  per  Boeing 
Special  Attention  Service  Bulletin  737-28- 
1160  (for  Boeing  Model  737-600,  737-700. 
and  737-800  series  airplanes),  dated  June  5. 
2000;  Boeing  Special  Attention  Service 
Bulletin  757-28-0060  (for  Boeing  Model 
757-200,  757-200PF,  and  757-200CB  series 
airplanes),  dated  June  15.  2000;  or  Boeing 


Special  Attention  Service  Bulletin  757-28- 
0061.  dated  June  15,  2000  (for  Boeing  Model 
757-300  series  airplanes);  as  applicable;  are 
acceptable  for  compliance  with  paragraph  (a) 
of  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compHance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  22,  2000. 
John  J.  Hickey, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  00-33344  Filed  12-28-00;  8:45  am) 

BILUNQ  CODE  491&-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NII«-147-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
IModei  777-200  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  777-200  series 
airplanes.  This  proposal  would  require 
replacement  of  certain  existing  bushings 


of  the  aft  trunnion  of  the  outer  cylinder 
of  the  main  landing  gear  (MLG)  with 
new  bushings,  and  replacement  of 
grease  in  an  undercut  on  the  aft 
trunnion,  if  necessary.  This  action  is 
necessary  to  prevent  stress  corrosion 
cracking  and  consequent  fracture  of  the 
aft  trunnion  of  the  outer  cylinder  of  the 
MLG,  which  could  result  in  collapse  of 
the  MLG.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
February  12.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
147-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-147-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattie,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Wood,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2772; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
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thev  mav  desire.  Communications  shall 
identif\'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-147-AD.  ' 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
200O-NM-147-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056 

Discussion 

The  F.A^\  has  received  several  reports 
of  cracking  of  the  aft  trunnion  of  the 
outer  cylinder  of  the  main  landing  gear 
(MLG)  on  certain  Boeing  Model  767 
series  airplanes.  The  aft  trunnion  is 
attached  to  the  MLG  beam  by  the  aft 
trunnion  pin.  Bushings  are  installed  in 
the  aft  trunnion  at  the  place  where  a 
cross  bolt  retains  the  aft  trunnion  pin. 
Moisture  can  enter  the  aft  trunnion  in 
the  area  of  these  bushings.  There  is  also 
an  undercut  on  the  aft  trunnion  in  the 
area  of  the  cross  bolt,  which  is  filled 
with  grease  during  assembly  of  the 
MLG.  This  grease  in  the  undercut  can 
drv  out  over  time,  which  mav  allow 


moisture  to  enter  the  aft  trunnion  and 
undercut  areas.  The  accumulation  of 
moisture  can  result  in  the  formation  of 
corrosion  pits  un  the  aft  trunnion, 
which  can  lead  to  stress  corrosion 
cracking  and  consequent  fracture  of  the 
aft  trunnion.  This  condition,  if  not 
corrected,  could  result  in  collapse  of  the 
MLG. 

The  design  of  the  aft  trunnion  of  the 
outer  cylinder  of  the  MLG  on  certain 
Boeing  Model  777-200  series  airplanes 
is  similar  to  that  on  the  affected  Model 
767  series  airplanes.  Therefore,  those 
Model  777-200  series  airplanes  are 
subject  to  the  same  unsafe  condition 
found  on  the  Model  767  series 
airplanes. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
32A0025.  dated  April  6.  2000.  which 
describes  procedures  for  replacement  of 
certain  existing  bushings  of  the  aft 
trunnion  of  the  outer  cylinder  of  the 
MLG  with  new  bushings  installed  with 
corrosion-inhibiting  compound.  The 
procedures  include  removing  the 
existing  bushings,  performing  a  detailed 
visual  inspection  of  the  aft  trunnion 
area  for  corrosion  or  other  damage, 
removing  corrosion,  if  necessary,  and 
installing  new  bushings  with  corrosion- 
inhibiting  compound.  For  airplanes 
listed  under  Group  1  in  the  service 
bulletin,  the  service  bulletin  also 
includes  instructions  for  replacing 
grease  in  the  undercut  of  the  aft 
trunnion  with  corrosion-inhibiting 
compound.  These  actions  will  prevent 
moisture  from  entering  the  aft  trunnion 
and  undercut  areas,  where  such 
moisture  can  lead  to  the  formation  of 
corrosion  pits.  (Airplanes  listed  under 
Ciroup  2  do  not  have  an  undercut  area.) 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tvpe  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Service  Bulletin 
and  This  AD 

Operators  should  note  that,  although 
the  effectivity  listing  of  the  service 
bulletin  includes  airplanes  having  line 
numbers  (L/N)  2  through  29  inclusive; 


except  L/N's  10.  14,  and  18;  this 
proposed  AD  would  apply  to  airplanes 
having  L/N's  1  through  29  inclusive, 
except  L/N"s  10,  14,  and  18.  The  FAA 
has  determined  that  the  subject  area  on 
the  airplane  with  L/N  1  is  identical  to 
the  subject  areas  on  the  Model  777-200 
series  airplanes  listed  in  the  service 
bulletin;  therefore,  the  airplane  with  L/ 
N  1  is  also  subject  to  the  identified 
unsafe  condition.  Also,  Note  3  has  been 
included  in  this  proposed  AD  to  clarify 
that  L/N  1  has  the  configuration  of  a 
Group  1  airplane. 

Operators  also  should  note  that, 
although  the  service  bulletin  specifies 
that  the  manufacturer  may  be  contacted 
for  instructions  on  repair  of  certain 
conditions,  this  AD  requires  the  rejjair 
of  those  conditions  to  be  accomplished 
in  accordance  with  a  method  approved 
by  the  FAA.  or  in  accordance  with  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Cost  Impact 

There  are  approximately  26  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  12 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  36  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $13,228  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $184,656,  or  $15,388  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
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it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
ssifety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  200O-NM-147-AD. 

Applicability:  Model  777-200  series 
airplanes;  line  numbers  (L/N)  1  through  29 
inclusive,  except  L/N's  10. 14,  and  18; 
certificated  in  any  category;  except  those  on 
which  the  outer  cylinder  of  the  main  landing 
gear  (MLG)  has  been  replaced  in  accordance 
with  Boeing  Service  Bulletin  777-32-0003, 
dated  October  9,  1997. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compi/a/jce;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stress  corrosion  cracking  and 
consequent  fracture  of  the  aft  trunnion  of  the 
outer  cylinder  of  the  MLG,  which  could 
result  in  collapse  of  the  MLG,  accomplish  the 
following: 

Replacement  of  Bushings 

(a)  Within  5  years  and  300  days  since  date 
of  manufacture  of  the  airplane,  or  within  1 
year  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  replace  bushings  in 
the  aft  trunnion  of  the  outer  cylinder  with 
new  bushings  by  doing  paragraphs  (a)(1), 
(a)(2),  (a)(3),  and  (a)(4)  of  this  AD;  as 
applicable:  in  accordance  with  Boeing  Alert 
Service  Bulletin  777-32A0025,  dated  April  6, 
2000. 

(1)  Remove  bushings  in  the  aft  trunnion  of 
the  outer  cylinder  of  the  MLG. 

(2)  Perform  a  one-time  detailed  visual 
inspection  of  the  aft  trunnion  area  for 
corrosion  or  other  damage. 

(3)  For  airplanes  listed  in  Group  1  of  the 
service  bulletin  and  the  airplane  having  L/N 
1:  Replace  grease  in  the  undercut  of  the  aft 
trunnion  with  corrosion-inhibiting 
compound. 

(4)  Install  new  bushings  with  corrosion- 
inhibiting  compound. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required.'" 

Note  3:  For  the  purposes  of  this  AD,  the 
airplane  having  L/N  1  is  considered  to  have 
the  configuration  of  a  Group  1  airplane. 

Corrective  Action 

(b)  If  any  corrosion  or  other  damage  is 
found  during  the  inspection  required  by 
paragraph  (a)(2)  of  this  AD:  Prior  to  further 
flight,  repair  in  accordance  with  Boeing  Alert 
Service  Bulletin  777-32A0025,  dated  April  6, 
2000;  except,  where  the  service  bulletin 
specifies  to  contact  Boeing  for  instructions, 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certificado'n  Office  (AGO), 
FAA;  or  in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager,  Seattle 
AGO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager. 
Seattle  AGO,  as  required  by  this  paragraph, 
the  approval  letter  tnust  specifically 
reference  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO,  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 


Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Seattle  .'^CO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .^D.  if  any,  ma\  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  ma\'  be  issued  in 
accordance  with  §§21.197  and  21  199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  .^D 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  22,  2000. 
John  ).  Hickey. 

Manager.  Transport  Airplane  Directorate. 

Aircraft  Certification  Sen.'ice. 

[FR  Doc.  00-33343  Filed  12-28-00;  8;45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM96-1-015] 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

December  21,  2000. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  staff  technical 

conference. 

summary:  In  Order  No.  587-M,  65  FR 
77-28  (Dec.  11,  2000),  the  Federal  Energy 
Regulatory  Commission  directed  its  staff 
to  convene  a  technical  conference 
concerning  standards  to  permit  shippers 
to  designate  and  rank  the  contracts 
under  which  gas  will  flow  on  a 
pipeline's  system.  This  notice 
establishes  the  date  for  the  conference 
and  the  procedures  by  which  interested 
parties  can  seek  to  participate  in  the 
conference. 

DATES:  The  conference  will  be  held 
February  27,  2001.  Those  interested  in 
making  presentations  or  participating  in 
discussions  should  indicate  their 
interest  by  January  16,  2001  by  a  letter 
addressed  to  the  Secretary,  Federal 
Energy  Regulatory  Commission. 

ADDRESSES:  Federal  Energy  Regulator}' 
Commission,  888  First  Street,  NE., 
Washington  DC,  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulator}'  Commission,  888  First 
Street,  NE'.,  Washington,  DC  20426. 
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SUPPLEMENTARY  INFORMATION: 

Take  notice  that  on  February  27,  2001, 
the  Staff  of  the  Federal  Energy 
Regulator)'  Commission  will  hold  a 
public  conference  to  discuss  cross- 
contract  ranking  and  confirmation 
standards  as  directed  by  the 
Commission  in  Order  No.  587-M.'  The 
conference  will  begin  at  9:30  a.m.  at  the 
Commissions  offices,  888  First  Street. 
N.E..  Washington.  DC.  .AJl  interested 
persons  are  invited  to  attend. 

Cross-contract  ranking  refers  to  the 
ability  of  shippers  to  allocate  gas 
supplies  across  transportation  contracts 
so  that  the  shipper  can  choose  the 
contract  which  provides  for  the  most 
economical  transportation.  The  Gas 
Industrv  Standards  Board  (GISB)  had 
considered  a  standard  for  cross-contract 
ranking  which  relied  on  entity-to-entity 
confirmation,  but  a  number  of  parties 
raised  objections  to  using  this  method  of 
confirmation.  As  set  forth  in  Order  No. 
587-M.  the  purpose  of  this  conference 
is  to  obtain  additional  information  about 
how  confirmation  is  now  conducted,  to 
clarify  what  issues  are  in  dispute,  and 
to  determine  if  common  ground 
between  the  parties  can  be  found. 
Among  the  issues  identified  by  the 
Commissions  to  be  considered  at  the 
conference  are: 

•  How  confirmation  takes  place  using 
entity-to-entity  confirmation  and 
contract  confirmation. 

•  How  package  identification 
currently  is  used  in  nomination  and 
confirmation  processes. 

•  How  the  issues  relating  to  cross- 
contract  ranking  differ  depending  on  the 
nomination  model  used  by  the  pipeline, 
i  e  .  pathed.  non-pathed.  or  pathed  non- 
threaded. 

•  Whether  cross-contract  ranking  can 
be  achieved  efficiently  without  entity- 
to-entity  confirmation 

•  Whether  verification  of  a  shipper's 
contractual  priority  needs  to  occur  on  a 
daily  basis  through  the  c  (mfirmation 
process  or  whether  priority  i:an  be 
verified  in  other  ways,  for  e.\ample»bv 
examining  the  shipper's  contract  or 
using  the  Index  of  Customers. 

•  Whether  a  uniform  resolution  of  the 
need  for  supplemental  information  is 
needed  or  whether  this  issue  can  be 
resolved  on  a  case-by-case  basis,  for 
example,  by  requiring  those  pipelines 
that  previously  provided  contract 
information  to  continue  that  prarfic:e, 
while  not  imposing  additional  burdens 
on  other  pipelines. 


•  Whether,  if  confirmation  of 
tran-sportation  priority  is  needed,  a 
prioritv  indicator  would  be  a  reasonably 
burden-free  method  of  transmitting  the 
information. -' 

•  Whether  entity-to-entity 
confirmation  has  value  in  simplifying 
the  confirmation  process  or  whether 
further  disaggregation  to  the  gas  package 
identification  level  is  necessary-. 

•  Whether  gas  package  identification 
would  protect  customers  against  the 
possibility  that  the  seller  will  allocate 
all  gas  supplies  to  the  highest  price 
contract  or  whether  such  protection  can 
be  better  achieved  through  the  contract 
between  buyer  and  seller.  For  instance, 
even  if  confirmation  was  at  the  package 
identification  level,  the  seller  would 
still  rank  the  most  expensive  package 
first 

•  Whether  limiting  confirmations  to 
producers,  rather  than  working  interest 
owners,  meaningfully  reduces  the 
confirmation  burden. 

•  Whether  producers  can  use 
independent  third-parties,  as  opposed  to 
commercially  interested  point  operators, 
to  handle  the  confirmation  process  with 
respect  to  that  information  considered 
the  most  sensitive. 

In  order  to  understand  the  issues 
raised  bv  the  parties,  information  is 
needed  on  the  methods  by  which 
pipelines  currently  conduct 
nominations  and  confirmations.  The 
conference,  therefore,  will  be  organized 
in  two  stages.  The  first  stage  will  consist 
of  presentations  of  factual  information 
describing  how  the  current  nomination 
and  confirmation  process  operates.  The 
second  will  involve  discussions  among 
market  p<irticipants  as  to  the  issues 
raised  with  respect  to  whether  and  how 
to  standardize  the  confirmation  process 
to  permit  cross-ct)ntract  ranking. 

The  presentations  should  provide 
perspective  on  the  ways  in  which 
pipelines  across  the  grid  now  conduct 
nominations  and  confirmations.  Such 
information  should  include:  how- 
different  pipelines  confirm,  whether 
using  the  contract  and  entity-to-entity 
models  or  other  models;  how 
nominations  and  confirmations  differ 
depending  on  whether  the  pipeline  uses 
the  pathed.  non-pathed.  or  pathed  non- 
threaded  model;  how  package  IDs  are 
used;  and  the  different  confirmation 
models  used  in  the  production  area. 

Perscms  interestea  in  making 
presentations  or  participating  in  the 
discussions  should  indicate  their 
interest  by  January  16.  2001.  by  a  letter 


sirtiiiiards  fur  Business  Practices  of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587-M.  65  FR 
77285(Dec.  11.2000).  93  FERC  161,223  (November 
30.  20001,  111  FERC  Slats.  &  Rbrs.  Regulations 
Preambles  "J    (Nov   30.  2000). 


-  See  ('nmraents  on  Propusi'il  KuIh  of  National 
Fuel  (las  Distributidn  Corporation.  Docket  No 
RM96-1-015.  at  8  (filed  .\ugust  7.  2000)  (proposinjj 
use  of  rapacitv  -type  indicator  to  transmit 
information  about  transportation  priorities). 


addressed  to  the  Secretary',  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
and  should  refer  to  Docket  No.  RM96- 
1-015.  Each  request  to  participate  must 
include  a  contact  person,  telephone 
number  and  E-mail  address. 

Each  request  also  must  indicate 
whether  the  person  is  interested  in 
making  a  presentation  or  participating 
in  the  issue  discussion.  For  those 
interested  in  making  presentations,  the 
request  should  indicate  what  topics  the 
presentation  will  cover  and  how  broadly 
the  speaker  can  address  nomination  and 
confirmation  practices  with  respect  to 
multiple  pipelines.  Because  of  the  need 
to  limit  the  number  of  presentations, 
those  with  common  interests  are 
encouraged  to  choose  a  single 
spokesperson  to  represent  their 
interests.  Those  interested  in 
participating  in  the  issue  discussion 
should  indicate  what  topics  they  are 
interested  in  discussing. 

After  receipt  of  the  requests,  a 
subsequent  notice  will  be  issued  setting 
forth  the  conference  format.  Depending 
on  the  number  of  presentations,  it  may 
be  necessary  for  presenters  to  meet  with 
staff  prior  to  the  conference  or  through 
conference  calls  to  coordinate  the 
presentations. 

The  conference  will  be  transcribed,  so 
those  not  attending  can  review  the 
proceedings.  Additional  comments  on 
the  issues  raised  by  the  conference  can 
be  filed  within  30  days  of  the 
conference. 

The  Capitol  Connection  offers  all 
Open  and  special  FERC  meetings  live 
over  the  Internet  as  well  as  via 
telephone  and  satellite.  For  a  reasonable 
fee,  you  can  receive  these  meetings  in 
your  office,  at  home  or  anywhere  in  the 
world.  To  find  out  more  about  The 
Capitol  Connection's  live  Internet, 
phone  bridge,  or  satellite  coverage, 
contact  David  Reininger  or  Julia  Morelli 
at  (7031  993-3100  or  visit  the  website 
( ^^'\^^^'.capitolconnection. gmu.edu).  The 
Capitol  connection  also  offers  FERC 
Open  Meetings  through  its  Washington, 
DC  area  television  service. 

In  addition.  National  Narrowcast 
Network's  Hearing-On-The-Line  service 
covers  all  FERC  meetings  live  by 
telephone  so  that  interested  persons  can 
listen  at  their  desks,  from  their  homes. 
or  from  any  phone,  without  special 
equipment.  Billing  is  based  on  time  on- 
line. Call  (202)966-2211. 

Those  interested  in  obtaining 
transcripts  of  the  conference  need  to 
contact  Ace  Federal  Reporters,  at  202- 
347-3700.  Anyone  interested  in 
purchasing  videotapes  of  the  meeting 
should  call  VISCOM  at  (703)  715-7999. 
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Questions  about  the  conference 
should  be  directed  to:  Michael 
Goldenberg,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE., 
Washington,  DC  20426;  202-208-2294, 
michael.goldenberg@ferc.fed.us. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-33324  Filed  12-28-00;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-251701-^] 
RIN  1545-AU76 

Electing  Small  Business  Trust 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 

notice  of  proposed  rulemaking  by  cross 

reference  to  temporary  regulations;  and 

notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
qualification  and  treatment  of  electing 
small  business  trusts  (ESBTs).  The 
proposed  regulations  interpret  the  rules 
added  to  the  Internal  Revenue  Code 
(Code)  by  section  1302  of  the  Small 
Business  Job  Protection  Act  of  1996  and 
section  1601  of  the  Taxpayer  Relief  Act 
of  1997.  In  addition,  the  text  of  the 
temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register  also  serves  as  the  text  of  these 
proposed  regulations  with  respect  to  an 
ESBT  or  a  trust  described  in  section 
401(a)  or  section  501(c)(3)  that  is 
exempt  from  taxation  imder  section 
501(a)  not  being  treated  as  a  deferral 
entity  for  purposes  of  §  1.444-2T.  The 
proposed  regulations  affect  S 
corporations  and  certain  trusts  that  own 
S  corporation  stock.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  regulations. 

DATES:  Written  or  electronic  comments 
must  be  received  by  April  4,  2001. 
Requests  to  speak  (with  outlines  of  oral 
comments  to  be  discussed)  at  a  public 
hearing  scheduled  for  April  25,  2001,  at 
10  a.m.  must  be  received  by  April  4, 
2001. 

ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-251 701-96),  room 
5226.  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 


and  5  p.m.  to:  CC:M&SP:RU  (REG- 
251 701-96),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 

site  at  http://www.irs.gov/tax regs/ 

regslist.html.  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Building 
Auditorium,  1111  Constitution  Avenue. 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  proposed  regulations, 
Bradford  Poston  or  James  A.  Quinn, 
(202)  622-3060;  concerning  submissions 
and  the  hearing,  Sonya  M.  Cruz,  (202) 
622-7190;  (not  toll-fi^e  numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information  in  this 
notice  of  proposed  rulemaking  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  numbers  1545-1523  and  1545- 
1591. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  relating  to 
S  corporations  and  electing  small 
business  trusts  (ESBTs).  Section  1302  of 
the  Small  Business  Job  Protection  Act  of 

1996,  Public  Law  104-188  (110  Stat. 
1755)  (August  20,  1996)  (the  1996  Act), 
amended  sections  641  and  1361  of  the 
Code  to  permit  an  ESBT  to  be  an  S 
corporation  shareholder.  Further 
amendments  were  made  to  section 
1361(e)  by  the  Taxpayer  Relief  Act  of 

1997,  Pubhc  Law  105-34  (111  Stat. 
1601(c)(1))  (August  5.  1997).  Prior 
section  641(d)  was  redesignated  as 
section  641(c)  by  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 

1998,  Public  Law  105-206  (112  Stat. 
6007(f)(2))  (July  22,  1998). 


Explanation  of  Provisions 

Overview 

Prior  to  the  1996  Act,  the  only  trusts 
that  were  permitted  S  corporation 
shareholders  were  wholly-owned 
grantor  trusts,  voting  trusts,  certain 
grantor  trusts  after  the  grantor's  death, 
and  qualified  subchapter  S  trusts 
(QSSTs).  These  trusts  are  not  taxed  at 
the  trust  level,  and  the  deemed  owner 
or  owners  are  taxed  directly  on  the  tax 
items  of  the  trusts,  except  for  certain 
testamentary  trusts  described  in 
§  1.1 361-1  (j)(7)(ii).  QSSTs  are  required 
to  have  a  single  income  beneficiar\\  and 
all  of  the  income  must  be  currently 
distributed  to  such  beneficiary-.  The 
1996  Act  created  ESBTs  to  allow  more 
flexibility  in  the  types  of  trusts  that  are 
permitted  S  corporation  shareholders 
and,  in  particular,  to  facilitate  family 
financial  planning.  H.  Rep.  No.  586. 
104th  Cong.,  2d  Sess.  82  (1996).  S.  Rep. 
No.  281.  104th  Cong.,  2d  Sess.  46 
(1996).  Unlike  a  QSST,  an  ESBT  may 
have  multiple  beneficiaries  and  may 
also  accumulate  trust  income. 

Section  1361(e)(1)  defines  the  term 
electing  small  business  trust  as  any  trust 
if:  (1)  The  trust  does  not  have  as  a 
beneficiary'  any  person  other  than  an 
individual,  an  estate,  or  an  organization 
described  in  section  170(c)(2)  through 
(5);  (2)  no  interest  in  the  trust  was 
acquired  by  purchase;  and  (3)  an 
election  has  been  made  with  respect  to 
the  trust. 

Section  1361(c)(2)(B)(v)  provides  that, 
for  purposes  of  section  1361(b)(1)  (the  S 
corporation  shareholder  limitations), 
each  potential  current  beneficiary'  of  an 
ESBT  will  be  treated  as  a  shareholder. 
During  any  period  that  there  is  no 
potential  current  beneficiary'  of  an 
ESBT,  the  trust  shall  be  treated  as  the 
shareholder. 

ESBT  Beneficiaries 

Notice  97-49  (1997-2  C.B.  304) 
clarifies  the  definitions  of  beneficiary 
(for  purposes  of  section  1361(e)(l)(A)(i)) 
and  potential  current  beneficiary-  (for 
purposes  of  section  1361(e)(2))  and  also 
clarifies  the  treatment  of  ESBT 
distributions.  The  proposed  regulations, 
w-hen  finalized,  will  modif\-  and  replace 
the  rules  of  Notice  97—49. 

Beneficiary- 

The  proposed  regulations  provide 
guidance  as  to  who  is  an  ESBT 
beneficiary'.  Generally,  a  beneficiary 
includes  any  person  who  has  a  present, 
remainder,  or  reversionary-  interest  in 
the  trust  other  than  a  remote,  contingent 
interest.  If  an  ESBT  makes  distributions 
to  another  trust  (the  distributee  trust), 
the  distributee  trust  is  not  treated  as  a 
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beneficiarv  of  the  ESBT.  However,  the 
beneficiaries  of  the  distributee  trust  will 
be  counted  as  beneficiaries  of  the  ESBT 
Persons  whose  future  beneficial  interest 
is  so  remote  as  to  be  negligible  are  not 
beneficiaries.  Generally,  when  the 
probability  that  a  person  will  receive 
anv  distribution  from  the  trust  is  less 
than  5  percent,  at  a  particular  time,  that 
person's  interest  would  be  so  remote  as 
to  be  negligible.  Finallv.  the  term 
beneficiar\  does  not  include  a  person  in 
whose  favor  a  power  of  appointment 
mav  be  exercised  until  the  power  is 
actually  exercised 

Interests  Acquired  by  Purchase 

The  proposed  regulations  provide 
guidance  regarding  the  prohibition  on 
acquiring  an  interest  in  an  ESBT  by 
purchase.  The  proposed  regulations 
provide  that  the  prohibition  applies  if 
anv  portion  of  a  beneficiarv's  basis  in 
the  beneficiarv's  interest  is  determined 
under  section  1012  Thus,  a  part-gift, 
part-sale  of  a  beneficial  interest  will 
terminate  the  trust's  status  as  an  ESBT. 
Beneficiaries  may  not  purchase  interests 
in  the  trust,  but  the  ESBT  itself  is 
allowed  to  purchase  S  corporation 
stock. 

Grantor  Trusts 

The  proposed  regulations  provide  that 
a  trust,  all  or  a  portion  of  which  is 
treated  as  owned  by  an  individual  under 
subpart  E.  part  I.  subchapter  I.  chapter 
1  of  the  Internal  Revenue  Code  (Code) 
(a  grantor  trust),  may  elect  to  be  an 
ESBT.  The  Treasury-  Department  and  the 
IRS  believe  that  Congress  did  not  intend 
to  preclude  this  type  of  trust,  which  is 
a  common  family  estate  planning  tool, 
from  electing  ESBT  status.  The 
proposed  regulations  provide  rules  for 
the  treatment  of  grantor  trusts  electing 
ESBT  status. 

Potential  Current  Beneficiaries 

The  proposed  regulations  provide  that 
the  term  potential  current  benefician,' 
means,  with  respect  to  any  period,  anv 
person  who  at  any  time  during  such 
period  is  entitled  to,  or  at  the  discretion 
of  any  person  may  receive,  a 
distribution  from  the  principal  or 
income  of  the  trust.  In  general,  a  person 
who  may  receive  a  distribution  from  the 
ESBT  under  a  currently  exercisable 
power  of  appointment  is  a  potential 
current  beneficiarvv  In  addition,  in  the 
case  of  an  ESBT  that  is  a  grantor  trust, 
the  proposed  regulations  provide  that 
the  deemed  owner  of  the  grantor  trust  is 
also  to  be  treated  as  a  potential  current 
beneficiarv 

Under  the  definitions  set  forth  in  the 
proposed  regulations,  a  potential 
current  beneficiarv  is  not  necessarily  a 


beneficiarv  of  the  trust  and  vice  versa. 
For  example,  a  person  in  whose  favor 
property  could  currently  be  appointed, 
but  to  whom  no  such  appointment  has 
bnen  made,  is  a  potential  current 
beneficiary,  but  not  a  beneficiar\' 
Conversely,  a  person  who  is  a  non- 
contingent  remainder  benefician.'  of  a 
non-grantor  trust  is  a  beneficiary,  but 
not  d  potential  current  benefician . 

The  proposed  regulations  provide 
special  rules  if  current  distributions  can 
he  made  to  a  distributee  trust.  If  the 
distributee  trust  does  not  qualifv'  to  be 
a  shareholder  of  an  S  corporation  under 
section  1361(c)(2)(A).  then  the  trust  is 
considered  the  potential  current 
beneficiarv  ami  thus  a  shareholder.  In 
that  case,  the  corpcration's  S  election 
terminates  because  the  corporation  has 
an  ineligible  shareholder.  For  this 
purpose,  a  trust  is  deemed  to  qualif\'  to 
be  a  shareholder  of  an  S  corporation 
under  section  1361(c)(2)(A)  if  it  would 
be  eligible  to  make  a  QSST  or  ESBT 
election  if  it  owned  S  corporation  stock. 

If  the  distributee  trust  aoes  qualify  to 
be  a  shareholder  of  an  S  corporation 
under  section  1361(c)(2)(A),  in  general, 
the  potential  current  beneficiaries  of  the 
distributing  ESBT  will  include  the 
potential  current  beneficiaries  of  the 
distributee  trust.  However,  if  the 
distributee  trust  is  a  former  grantor  trust 
prior  to  the  owner's  death  (that  is,  a 
trust  described  in  section 
1361((:)(2)(A)(ii)).  or  is  a  trust  receiving 
a  distribution  of  S  stock  from  a 
decedent's  estate  (that  is.  a  trust 
described  in  section  1361(c)(2)(A)(iii)). 
the  estate  of  the  decedent  is  treated  as 
the  only  potential  current  beneficiarv-  of 
the  trust  .  In  no  case  will  the  same 
person  be  counted  twice  when 
determining  the  number  of  S 
corporation  shareholders. 

ESBT  Election 

Notice  97-12  (1997-1  C.B.  385} 
provides  the  procedures  for  making  the 
ESBT  election.  Under  that  notice,  the 
ESBT  election  is  required  to  contain 
c:ertain  information  and  representations, 
and  is  required  to  be  filed  with  the 
service  center  where  the  S  corporation 
files  its  income  tax  returns.  These 
proposed  regulations,  when  finalized, 
will  modify  and  replac;e  the  rules  in 
Notice  97-1 2 

Under  the  proposed  regulations,  the 
trustee  of  an  ESBT  makes  a  single  ESBT 
election  bv  filing  a  statement  with  the 
ser\'ice  center  where  the  ESBT  files  its 
Form  1041,  U.S.  Income  Tax  Return  for 
Estates  and  Trusts.  This  procedure  will 
be  more  convenient  for  taxpayers  than 
the  procedures  of  Notice  97-12  if  the 
ESBT  holds  stock  in  more  than  one  S 
corporation.  No  trust  documents  are 


required  to  be  attached  to  the  election 
statement. 

The  proposed  regulations  provide  that 
if  a  trust  satisfies  the  ESBT  requirements 
and  makes  an  ESBT  election,  the  trust 
will  be  treated  as  an  ESBT  for  federal 
income  tax  purposes  as  of  the  effective 
date  of  the  ESBT  election.  These 
effective  dates  generally  follow  the  rules 
of  S}1.1361-l(j)(6)(iii)  for  qualified 
subchapter  S  trust  (QSST)  elections. 
Protective  ESBT  elections,  which  are 
intended  to  become  effective  only  if  the 
trust  fails  to  satisfy  the  requirements  for 
a  trust  described  in  section 
1361(c)(2)(A)(i)  through  (iv),  are 
prohibited.  Unlike  a  protective  QSST 
election,  a  protective  ESBT  election 
could  result  in  a  change  in  the 
incidence  of  taxation  from  the  owner  of 
the  trust  to  the  trust  itself.  If  a  trust  fails 
to  qualify  as  an  eligible  S  corporation 
shareholder  under  section  1361(c)(2), 
and  consequently  the  S  corporation 
election  is  ineffective  or  terminated, 
relief  mav  be  available  under  section 
1362(f)  for  an  inadvertent  ineffective  S 
corporation  election  or  an  inadvertent  S 
corporation  termination. 

Conversions  ofQSSTs  and  ESBTs 

Rev.  Proc.  98-23  (1998-1  C.B.  662) 
provides  procedures  for  the  conversion 
of  a  QSST  to  an  ESBT  and  an  ESBT  to 
a  QSST.  The  proposed  regulations, 
when  finalized,  will  modif\'  and  replace 
the  procedures  of  Rev.  Proc.  98—23  and 
provide  rules  with  respect  to  these 
conversions. 

The  conversion  procedure  provided 
in  the  proposed  regulations  differs  from 
that  provided  in  Rev.  Proc.  98-23,  in 
that  the  election  must  be  filed  with  the 
service  center  where  the  trust  files  its 
income  tax  return,  as  well  as  with  the 
service  center  where  the  S  corporation 
files  its  income  tax  return.  The  election 
must  be  filed  in  both  service  centers  if 
the  service  center  for  the  trust  is 
different  from  the  service  center  for  the 
S  corporation  because  QSST  elections 
are  filed  with  the  service  center  where 
the  S  corporation  files  its  income  tax 
return  and  ESBT  elections  will  be  filed 
where  the  trust  files  its  income  tax 
return  under  the  new  procedures  set 
forth  in  these  proposed  regulations, 
when  finalized.  The  IRS  and  the 
Treasurv'  Department  specifically 
request  comments  on  whether  the  rules 
for  filing  QSST  elections  similarly 
should  be  changed  to  permit  the  filing 
of  a  QSST  election  with  the  service 
center  where  the  trust  files  its  return 
rather  than  with  the  service  center  for 
the  S  corporation(s). 
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Consent  to  the  S  Corporation  Election 

Notice  97-12  provides  that,  for 
purposes  of  the  ESBT's  consent  to  the  S 
corporation  election  under  section 
1362(a),  only  the  trustee  needs  to 
consent  to  the  S  corporation  election 
because  the  ESBT  is  taxed  on  the  S 
corporation's  income  and  the  trustee 
makes  the  ESBT  election.  These 
proposed  regulations,  when  finalized, 
will  modify  and  replace  the  rules  in 
Notice  97-12. 

Under  the  proposed  regiUations,  if  the 
ESBT  is  also  a  grantor  trust,  the  deemed 
owner  must  also  consent  to  the  S 
corporation  election  because  such 
owner  will  be  taxed  on  all  or  a  portion 
of  the  S  corporation's  income.  If  there  is 
more  than  one  trustee,  the  trustee  or 
trustees  with  authority  to  legally  bind 
the  trust  must  consent  to  the  S 
corporation  election. 

ESBT  Taxation 

The  proposed  regulations  provide 
that,  for  iederal  income  tax  purposes,  an 
ESBT  consists  of  an  S  portion,  a  non-S 
portion,  and  in  some  instances  a  grantor 
portion.  The  items  of  income, 
deduction,  and  credit  attributable  to  any 
portion  of  the  ESBT  treated  as  owned  by 
a  person  under  the  grantor  trust  rules  of 
subpart  E,  including  S  corporation  stock 
and  other  property  (the  grantor  portion), 
are  taken  into  account  on  that 
individual's  tax  return  pursuant  to  the 
normal  rules  applicable  to  grantor 
trusts.  Other  items  of  income, 
deduction,  and  credit  are,  pursuant  to 
these  proposed  regulations,  attributed  to 
either  the  S  portion,  which  includes  the 
S  corporation  stock,  or  the  non-S 
portion,  which  includes  all  other  assets 
of  the  trust.  The  S  portion  is  subject  to 
tax  under  the  special  rules  of  section 
641(c),  while  the  non-S  portion  is 
subject  to  the  normal  trust  taxation  rules 
of  subparts  A  through  D  of  subchapter 

J. 

The  proposed  regulations  provide  that 
if  an  otherwise  allowable  deduction  of 
the  S  portion  is  attributable  to  a 
charitable  contribution  paid  by  the  S 
corporation,  the  contribution  will  be 
deemed  to  be  paid  by  the  S  portion 
pursuant  to  the  terms  of  the  trust's 
governing  instrument  within  the 
meaning  of  section  642(c)(1).  The  other 
requirements  of  section  642(c)(1)  must 
also  be  met  for  the  contribution  to  be 
deductible  by  the  S  portion,  and  the 
deduction  is  limited  to  the  amount  of 
the  gross  income  of  the  S  portion.  If  a 
payment  is  made  to  a  charitable 
organization  by  the  ESBT  pursuant  to 
the  terms  of  its  governing  instrument, 
such  payment  is  deductible,  subject  to 
the  provisions  of  section  642(c)(1),  to 


the  extent  it  is  paid  from  the  gross 
income  of  the  non-S  portion  of  the  trust. 
Thus,  if  the  ESBT  contributes  S 
corporation  stock  to  a  charitable 
organization,  no  deduction  is  allowed 
under  section  642(c)(1)  because  the 
contribution  is  not  paid  out  of  the  gross 
income  of  the  non-S  portion. 

The  proposed  regulations  provide 
guidance  regarding  the  treatment  of 
proceeds  received  by  an  ESBT  from  the 
sale  of  S  corporation  stock  when  income 
from  the  sale  is  reported  on  the 
installment  method  under  section  453. 
The  income  recognized  with  respect  to 
the  installment  proceeds  is  taken  into 
account  by  the  S  portion.  The  interest 
on  the  installment  obligation  is  taken 
into  account  by  the  non-S  portion. 

The  proposed  regulations  provide  that 
if  a  trust  holds  S  corporation  stock  and 
is  already  an  eligible  S  corporation 
shareholder  and  the  trust  makes  an 
ESBT  election  during  the  trust's  taxable 
year,  the  electing  trust  will  be  treated  as 
a  separate  taxpayer  for  purposes  of 
allocating  S  corporation  items  under 
section  1377(a)(1).  However,  the  ESBT 
election  does  not  result  in  the  prior  trust 
being  treated  as  terminating  its  entire 
interest  in  its  S  corporation  stock  for 
purposes  of  §  1. 13 77-1  (b),  unless  the 
prior  trust  is  one  described  in  section 
1361(c)(2)(A)(ii)  or  (iii).  Therefore,  the  S 
corporation  is  generally  not  permitted  to 
make  the  election  to  terminate  the 
taxable  year  under  section  1377(a)(2). 
The  trust  will  be  treated  as  a  single 
taxpayer  for  purposes  of  determining 
the  taxation  of  distributions  fi-om  the 
trust.  Thus,  distributions  made  after  the 
effective  date  of  the  ESBT  election  may 
still  carry  out  distributable  net  income 
of  the  trust  earned  during  the  taxable 
year  before  the  effective  date  of  the 
ESBT  election. 

The  proposed  regulations  provide  that 
for  purposes  of  determining  whether  the 
exception  to  estimated  taxes  under 
section  6654(d)(1)(B)  applies,  the  trust 
will  not  be  considered  a  different 
taxpayer  as  a  result  of  the  ESBT 
election.  Therefore,  if  the  ESBT  makes 
estimated  tax  payments  equal  to  100 
percent  of  the  prior  year's  tax  liability, 
no  penalties  will  apply. 

Tne  proposed  regulations  provide  that 
interest  expenses  paid  on  loans  used  to 
purchase  the  S  corporation  stock  must 
be  allocated  to  the  S  portion  of  the  ESBT 
but  are  not  deductible  by  the  S  portion 
because  they  are  not  administrative 
expenses. 

ESBT  Terminations 

The  proposed  regulations  provide  that 
generally  a  trustee  must  seek  the 
consent  of  the  Commissioner  to  revoke 
its  ESBT  election  by  obtaining  a  private 


letter  ruling.  However,  the 
Commissioner's  consent  is  granted  for 
revocations  that  occur  on  the  conversion 
of  an  ESBT  to  a  QSST  under  the 
procedures  set  forth  in  the  proposed 
regulations. 

The  proposed  regulations  provide  that 
if  an  ESBT  fails  to  meet  the  definitional 
requirements  of  an  ESBT  under  section 
1361(e),  the  ti^isfs  ESBT  status 
terminates  immediately  upon  such 
failure  to  qualify.  However,  if  an  ESBT 
acquires  an  ineligible  potential  current 
beneficiary,  the  ESBT  has  60  days  in 
which  to  dispose  of  all  of  its  S 
corporation  stock  to  prevent  termination 
of  the  S  corporation  election.  If  the  S 
corporation  stock  is  not  disposed  of 
within  the  60-day  period,  then  the  S 
corporation  election  will  terminate  as  of 
the  first  day  that  the  ineligible  person 
became  a'potential  current  beneficiary. 

Finally,  the  proposed  regulations 
provide  that  an  ESBT  election  generally 
is  terminated  if  the  ESBT  fails  to  hold 
any  S  corporation  stock.  However,  a 
trust  will  continue  to  be  treated  as  an 
ESBT  if  it  is  reporting  income  from  the 
sale  of  S  corporation  stock  under  the 
installment  method  of  section  453. 

Section  444  Elections 

The  text  of  the  temporary  regulations 
published  elsewhere  in  this  issue  of  the 
Federal  Register  serves  as  the  text  of 
these  proposed  regulations  with  respect 
to  an  ESBT  and  a  trust  described  in 
section  401(a)  or  section  501(c)(3)  that  is 
exempt  from  taxation  under  section 
501(a).  These  temporary  regulations 
provide  that  an  ESBT  and  a  trust 
described  in  section  401(a)  or  section 
501(c)(3)  that  is  exempt  from  taxation 
under  section  501(a)  are  not  deferral 
entities  for  purposes  of  §  1.444-2T. 

Proposed  Effective  Date 

The  regulations  regarding  ESBTs 
under  §  1.641-l(d)  through  (k). 
§1.1361-l(h)(l)(vi),  (h)(3)(i)(F),  (j)(12), 
and  (m),  §  1.1362-6(b)(2)(iv),  §  1.1377- 
l(a)(2)(iii)  and  (c)  Example  3  are 
proposed  to  apply  on  and  after  the  date 
the  final  regulations  are  published  in 
the  Federal  Register.  The  IRS  and  the 
Treasury'  Department  have  become 
aware  of  potentially  abusive 
transactions  involving  ESBTs  that 
assume  the  applicability  of  the  rules  of 
section  641(c)  to  the  taxation  of  the 
grantor  portion  of  such  trusts.  See 
Notice  2000-61.  2000^9  I.R.B.  1.  Thus, 
the  regulations  regarding  taxation  of 
ESBTs  under  §1. 641  (c)-l  (a),  (b)  and  (c) 
are  proposed  to  be  applicable  for  taxable 
years  of  ESBTs  that  end  on  and  after  the 
proposed  regulations  are  published  in 
the  Federal  Register. 
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Effect  on  Other  Documents 

The  following  documents  would  be 
superseded  as  of  the  date  the  final 
regulations  are  published  in  the  Federal 
Register: 

Notice  97-12  [1997-1  C.B  385) 
Notice  97^9  (1997-2  C  B.  304) 
Rev    Pror.   98-23  (1998-1  C  B  662). 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory'  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  the  collection  of 
information  in  the  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  estimated  average  burden  per 
trust  in  complying  with  the  collections 
of  information  in  §1.1361-l(m)  is  1 
hour.  Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  timely 
submitted  to  the  IRS.  The  IRS  and 
Treasury  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  regulations  and  how  they  can 
be  made  easier  to  understand  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  April  25.  2001.  at  10:00  a.m.  in  the 
Internal  Revenue  Building  Auditorium. 
1111  Constitution  Avenue  NW.. 
Washington.  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFK  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
v^itten  comments  by  April  4.  2001.  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (signed  original  and  eight  (8) 
copies)  by  April  4.  2001 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 


An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Bradford  Poston  and 
James  A.  Quinn  of  the  Office  of 
Associate  Chief  Counsel  (Passthroughs 
and  Special  Industries).  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subiects  In  26  CFR  P«rt  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows 

Authority:  26  V  SC  7805    *    *    * 
Section  1.444—4  is  also  issued  under 

26  use.  444(g) 
Par.  2.  Section  1  444— 4  is  added  to 

read  as  follows: 


§1.444-4    Tiered  structura. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.444— 4T 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

Pax.  3.  Sections  1.641(c>-0  and 
1  641(c)-l  are  added  to  read  as  follows: 

§  1 .641  (c>-0    Table  of  contents. 

This  section  lists  the  following 
captions  contained  in  §  1. 641(c)— 1: 

§  1.641(c)-1     Electing  small  business  trust. 

(a)  In  general 

(b)  Definitions. 

(1)  Grantor  portion. 

(2)  S  portion 

(3)  Non-S  portion 

(c)  Taxation  of  grantor  portion. 

(d)  Taxation  of  S  portion. 

(1)  In  general 

(2)  Section  1366  amount.s. 

(3)  Gains  anJ  losses  on  disposition  of  S 
stoclt. 

(4)  State  and  local  income  taxes  and 
administrative  expenses 

(e)  Tax  rates  and  exemption  of  S  portion. 
(1)  Income  tax  rale 

(21  .Mtemative  minimum  tax  exemption. 

(f)  Taxation  of  non-S  portion 

(1)  In  general 

(2)  Dividend  income  under  section 
136H(c)(2). 

(3)  Interest  on  installment  obligations. 

(4)  Charitable  deduction. 


(g)  Allocation  of  state  and  local  income  taxes 

and  administration  expenses, 
(h)  Treatment  of  distributions  from  the  trust. 
(i)  Termination  or  revocation  of  ESBT 

election, 
(j)  Effective  date, 
(k)  Examples. 

§  1 .641  (c)-1     Electing  small  business  trust. 

(a)  In  general.  An  electing  small 
business  trust  (ESBT)  within  the 
meaning  of  section  1361(e)  is  treated  as 
two  separate  trusts  for  purposes  of 
determining  income  tax.  The  portion  of 
an  ESBT  that  consists  of  stock  in  one  or 
more  S  corporations  (the  S  portion)  is 
treated  as  one  trust.  The  portion  of  an 
ESBT  that  consists  of  all  the  other  assets 
in  the  trust  is  treated  as  a  separate  trust. 
The  grantor  or  another  person  may  be 
treated  as  the  owner  of  all  or  a  portion 
of  either  or  both  such  trusts  under 
subpart  E.  part  I,  subchapter  J,  chapter 

1  of  the  Internal  Revenue  Code.  In 
addition,  the  non-S  portion  may  consist 
of  more  than  one  share  pursuant  to 
section  663(c).  See  §  1.1361-l(m)  for  the 
treatment  of  an  ESBT  as  a  single  trust 
for  administrative  purposes. 

(b)  Definitions — (1)  Grantor  portion. 
The  grantor  portion  of  an  ESBT  is  the 
portion  of  the  trust  that  is  treated  as 
owned  by  the  grantor  or  another  person 
under  subpart  E. 

(2)  S  portion.  The  S  portion  of  an 
ESBT  is  the  portion  of  the  trust  that 
consists  of  S  corporation  stock  and  that 
is  not  treated  as  owned  by  the  grantor 
or  another  person  under  subpart  E. 

(3)  Non-S  portion.  The  non-S  portion 
of  an  ESBT  is  the  portion  of  the  trust 
that  consists  of  eill  assets  other  than  S 
corporation  stock  and  that  is  not  treated 
as  owned  by  the  grantor  or  another 
person  under  subpart  E. 

(c)  Taxation  of  grantor  portion.  The 
grantor  or  another  person  who  is  treated 
as  the  owner  of  a  portion  of  the  ESBT 
includes  in  computing  taxable  income 
items  of  income,  deductions,  and  credits 
against  tax  attributable  to  that  portion  of 
the  ESBT  under  section  671. 

(d)  Taxation  of  S  portion — (1)  In 
general.  The  taxable  income  of  the  S 
portion  is  determined  by  taking  into 
account  only  the  items  of  income,  loss, 
deduction,  or  credit  specified  in 
paragraphs  (d)(2),  (3).  and  (4)  of  this 
section,  to  the  extent  not  attributable  to 
the  grantor  portion. 

(2)  Section  1366  amounts— {i)  In 
general.  The  S  portion  takes  into 
account  the  items  of  income,  loss, 
deduction,  or  credit  that  are  taken  into 
account  by  an  S  corporation  shareholder 
pursuant  to  section  1366  and  the 
regulations  thereunder.  Normal  rules 
applicable  to  trusts  apply  in 
determining  the  extent  to  which  any 
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loss,  deduction,  or  credit  may  be  taken 
into  accoimt  in  determining  the  taxable 
income  of  the  S  portion.  See  §  1.1361- 
l(m)(3)(iv)  for  allocation  of  those  items 
in  the  taxable  yeeir  in  which  the  ESBT 
election  is  made  if,  before  the  effective 
date  of  the  election,  the  trust  was  a 
shareholder  of  the  S  corporation. 

(ii)  Special  rule  for  charitable 
contributions.  If  a  deduction  described 
in  paragraph  (d)(2)(i)  of  this  section  is 
attributable  to  a  charitable  contribution 
paid  by  the  S  corporation,  the 
contribution  will  be  deemed  to  be  paid 
by  the  S  portion  pursuant  to  the  terms 
of  the  trust's  governing  instrument 
within  the  meaning  of  section  642(c)(1). 
The  other  requirements  of  section 
642(c)(1)  must  also  be  met  for  the 
contribution  to  be  deductible  in 
computing  the  taxable  income  of  the  S 
portion.  Such  a  deduction  cannot 
exceed  the  amoimt  of  gross  income  of 
the  S  portion. 

(iii)  Multiple  S  corporations.  If  an 
ESBT  ov^rns  stock  in  more  than  one  S 
corporation,  items  of  income,  loss, 
deduction,  or  credit  from  all  the  S 
corporations  are  aggregated  for  purposes 
of  determining  the  S  portion's  taxable 
income. 

(3)  Gains  and  losses  on  disposition  of 
S  stock — (i)  In  general.  The  S  portion 
takes  into  account  any  gain  or  loss  from 
the  disposition  of  S  corporation  stock. 
No  deduction  is  allowed  under  section 
1211(b)(1)  and  (2)  for  capital  losses  that 
exceed  capital  gains. 

(ii)  Installment  method.  If  income 
from  the  sale  or  disposition  of  stock  in 
an  S  corporation  is  reported  by  the  trust 
on  the  installment  method,  the  income 
recognized  under  this  method  is  taken 
into  account  by  the  S  portion.  See 
paragraph  (f)(3)  of  this  section  for  the 
treatment  of  interest  on  the  installment 
obligation.  See  §  1.1361-l(m)(5)(ii) 
regarding  treatment  of  a  trust  as  an 
ESBT  upon  the  sale  of  all  S  corporation 
stock  using  the  installment  method. 

(iii)  Distributions  in  excess  of  basis. 
Gain  recognized  under  section 
1368(b)(2)  from  distributions  in  excess 
of  the  ESBT's  basis  in  its  S  corporation 
stock  is  taken  into  account  by  the  S 
portion. 

(4)  State  and  local  income  taxes  and 
administrative  expenses — (i)  In  general. 
State  and  local  income  taxes  and 
administrative  expenses  directly  related 
to  the  S  portion  and  those  allocated  to 
that  portion  in  accordance  with 
paragraph  (g)  are  taken  into  account  by 
the  S  portion. 

(ii)  Special  rule  for  certain  interest. 
Interest  paid  by  the  trust  on  money 
borrowed  by  the  trust  to  purchase  stock 
in  an  S  corporation  is  allocated  to  the 
S  portion  but  is  not  a  deductible 


administrative  expense  for  purposes  of 
determining  the  taxable  income  of  the  S 
portion. 

(e)  Tax  rates  and  exemption  of  S 
portion — (1)  Income  tax  rate.  Except  for 
capital  gains,  the  highest  marginal  trust 
rate  provided  in  section  1(e)  is  applied 
to  the  taxable  income  of  the  S  portion. 
See  section  1(h)  for  the  rates  that  apply 
to  the  S  portion's  net  capital  gain. 

(2)  Alternative  minimum  tax 
exemption.  The  exemption  amount  of 
the  S  portion  under  section  55(d)  is 
zero. 

(f)  Taxation  of  non-S  portion — (1)  In 
general.  The  taxable  income  of  the  non- 
S  portion  is  determined  by  taking  into 
account  all  items  of  income,  deduction, 
and  credit  to  the  extent  not  taken  into 
account  by  either  the  grantor  portion  or 
the  S  portion.  The  items  attributable  to 
the  non-S  portion  are  taxed  under 
subparts  A  through  D  of  part  I. 
subchapter  J,  chapter  1  of  the  Internal 
Revenue  Code. 

(2)  Dividend  income  under  section 
1368(c)(2j.  Any  dividend  income  within 
the  meaning  of  section  1368(c)(2)  is 
includible  in  the  gross  income  of  the 
non-S  portion. 

(3)  Interest  on  installment  obligations. 
If  income  from  the  sale  or  disposition  of 
stock  in  an  S  corporation  is  reported  by 
the  trust  on  the  installment  method,  the 
interest  on  the  installment  obligation  is 
includible  in  the  gross  income  of  the 
non-S  portion.  See  paragraph  (d)(3)(ii) 
of  this  section  for  the  treatment  of 
income  from  such  a  sale  or  disposition. 

(4)  (Charitable  deduction.  For 
purposes  of  applying  section  642(c)(1) 
to  payments  made  by  the  trust  for  a 
charitable  purpose,  the  amount  of  gross 
income  of  the  trust  is  limited  to  the 
gross  income  of  the  non-S  portion.  See 
paragraph  (d)(2)(ii)  of  this  section  for 
special  rules  concerning  charitable 
contributions  paid  by  the  S  corporation 
that  are  deemed  to  be  paid  by  the  S 
portion. 

(g)  Allocation  of  state  and  local 
income  taxes  and  administration 
expenses.  Whenever  state  and  local 
income  taxes  or  administration 
expenses  relate  to  more  than  one 
portion  of  an  ESBT,  they  must  be 
allocated  between  or  among  the  portions 
to  which  they  relate.  These  items  may 
be  allocated  in  any  maimer  that  is 
reasonable  in  light  of  all  the 
circumstances,  including  the  terms  of 
the  governing  instrument,  local  law,  and 
the  practice  of  the  trustee  with  respect 
to  the  trust  if  it  is  reasonable  and 
consistent.  The  taxes  and  expenses 
apportioned  to  each  portion  of  the  ESBT 
are  taken  into  account  by  that  portion. 

(h)  Treatment  of  distributions  from 
the  trust.  Distributions  to  beneficiaries 


from  the  S  portion  or  the  non-S  portion, 
including  distributions  of  the  S 
corporation  stock,  are  deductible  under 
section  651  or  661  in  determining  the 
taxable  income  of  the  non-S  portion, 
and  are  included  in  the  gross  income  of 
the  beneficiaries  under  section  652  or 
662.  However,  the  amount  of  the 
deduction  or  inclusion  cannot  exceed 
the  amount  of  the  distributable  net 
income  of  the  non-S  portion.  Items 
taken  into  account  by  the  grantor 
portion  or  the  S  portion  are  excluded  for 
purposes  of  determining  the 
distributable  net  income  of  the  non-S 
portion  of  the  trust. 

(i)  Termination  or  revocation  of  ESBT 
election.  If  the  ESBT  election  of  the  trust 
terminates  pursuant  to  §  1.1 361-1  (m)(5) 
or  the  ESB'T  election  is  revoked 
pursuant  to  §  1.1361-l(m)(6).  the  rules 
contained  in  this  section  are  thereafter 
not  applicable  to  the  trust.  If,  upon 
termination  or  revocation,  the  S  portion 
has  a  net  operating  loss  under  section 
172;  a  capital  loss  carryover  under 
section  1212;  or  deductions  in  excess  of 
gross  income;  then  any  such  loss, 
carryover,  or  excess  deductions  shall  be 
allowed  as  a  deduction,  in  accordance 
with  the  regulations  under  section 
642(h).  to  the  trust,  or  to  the 
beneficiaries  succeeding  to  the  property 
of  the  trust  if  the  entire  trust  terminates. 

(j)  Effective  date.  This  section 
generally  is  applicable  on  and  after  the 
date  the  final  regulations  are  published 
in  the  Federal  Register.  However, 
paragraphs  (a),  (b)  and  (c)  of  this  section 
are  applicable  for  taxable  years  of  ESBTs 
that  end  on  and  after  December  29. 
2000. 

(k)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  Comprehensive  example,  (i) 
Trust  has  a  valid  ESBT  election  in  effect. 
Under  section  678.  B  is  treated  a.s  the  owner 
of  a  portion  of  Trust  consisting  of  a  10% 
undivided  fractional  interest  in  Trust.  .No 
other  person  is  treated  as  the  oviner  of  anv 
other  portion  of  Trust  under  subpart  E.  part 
I.  subchapter  I.  Trust  ovk'ns  stock  in  X.  an  S 
corporation,  and  in  }'.  a  C  corporation. 
During  2000.  Trust  receives  a  distribution 
from  A' of  S5. 100.  of  which  S5.000  is  applied 
against  Trust's  adjusted  basis  in  the  A'  stock 
in  accordance  with  section  1368(c)(1)  and 
$100  is  a  dividend  under  section  1368(c)(2). 
Trust  makes  no  distributions  to  its 
beneficiaries  during  the  year. 

(ii)  For  2000.  Trust  has  the  following  items 
of  income  and  deduction; 

Ordinary  income  attributable  to 

.V  under  section  1366 S5.000 

Dividend  income  from  >'  900 

Dividend  from  .\'  representing  C 
corporation  earnings  and  prof- 
its    100 

Total  trust  income 6.000 


82968 


Federal  Register / Vol.  65,  No.  251 /Friday.  December  29,  2000 / Proposed  Rules 


C'haritable    tontributions    attrib- 
utable to  .V  under  section  1366  300 

Trustee  fees  200 

State  and  local  income  taxes  100 

(iii)  Trust's  items  of  income  and  deduction 
are  divided  into  a  grantor  portion  an  S 
portion,  and  a  non-S  portion  for  purposes  of 
determining  the  taxation  of  those  items. 
Income  is  allocated  to  each  portion  as 
follows: 

B  must  take  into  account  the  items  of 
income  attributable  to  the  grantor  portion, 
that  is.  10%  of  each  item,  as  follows: 

Ordmary  income  from  .V S500 

Dividend  income  from  Y'  90 

Dividend  income  from  X  10 

Total  grantor  portion  in- 
come    600 

The  total  income  of  the  S  portion  is  $4,500, 
determined  as  follows: 

Ordinap.  income  from  A' $ $5,000 

Less:  Grantor  portion  (500) 

Total  .S  portion  income  4,500 

The  total  income  of  the  non^S  portion  is 
S900  determined  as  follows: 
Dividend    income    from    V  (less 

grantor  portion)  $810 

Dividend    income    from    A'  (less 

grantor  portion)  90 

Total  non-S  portion  in- 
come    WO 

(iv)  The  administrative  expenses  and  the 
state  and  local  income  taxes  relate  to  all  three 
portions  and  under  state  law  would  be 
allocated  ratably  to  the  $6,000  of  trust 
income.  Thus,  these  items  would  be  allocated 
10%  (600/6000)  to  the  grantor  portion.  73% 
14500/6000)  to  the  S  portion  and  15%  (900/ 
6000)  to  the  non-S  portion. 

(v)  B  must  take  into  account  the  following 
deductions  attributable  to  the  grantor  portion 
of  the  trust: 

Charitable  contributions  from  A"  $30 

Trustee  fees  20 

State  and  local  income  taxes  10 

(vi)  The  taxable  income  of  the  S  portion  is 
S4,005,  determined  as  follows: 

Ordinary  income  from  X $4,500 

Less:     Charitable     contributions 

from  A'  (less  grantor  portion)  ...  (270) 

75%  of  trustee  fees (150) 

75%  of  state  and  local 

income  taxes  (75) 

Taxable  income  of  S  portion  4,005 

(vii)  The  taxable  income  of  the  non-S 
portion  is  $755.  determined  as  follows: 

Dividend  income  from  Y  $810 

Dividend  income  from  ,Y  .  90 

Total  non-S  portion  in- 
come    900 

Less:  15  %  of  tru.stee  fees  (30) 

15%  state  and  local  in- 
come taxes  (15) 

Personal  exemption  (100) 

Taxable  income  of  non-S  portion  755 

Example  2.  Sale  of  S  stock.  Trust  has  a 
valid  ESBT  election  in  effect  and  owns  slock 


III  A.  an  S  corporation.  No  person  is  treated 
as  the  owner  of  any  portion  of  Trust  under 
subpart  E.  part  1,  subc  hapter  |   In  2001,  Trust 
sells  all  of  its  stock  in  .Y  and  recognizes  a 
capital  ^ain  of  S.t.OOO.  This  gain  is  taken  into 
account  b\  the  S  portion  and  is  taxed  using 
the  appropriate  capital  gain  rate  found  in 
section  1(h). 

Example  3.  (i)  Sale  of  S  stock  for  an 
installment  note  Assume  the  same  facts  as  in 
Example  2.  except  that  Trust  sells  its  stock 
in  .Y  for  a  $400,000  installment  note  payable 
with  stated  interest  over  ten  years.  .After  the 
sale.  Trust  does  not  own  any  S  corporation 
stock. 

(ii)  Loss  on  installment  sale  .Assume 
Trust's  basis  in  its  A  stock  was  $500,000. 
Therefore,  Tnist  sustains  a  i  apital  loss  of 
$100,000  on  the  sale  Upon  the  sale,  the  S 
portion  terminates  and  the  excess  loss,  after 
being  netted  against  the  other  items  taken 
into  ai  count  hv  the  ,S  portion,  is  made 
available  to  the  entire  trust  as  provided  in 
section  641(i  )(4) 

(iii)  Gain  on  installment  sale.  Assume 
Trust's  basis  in  its  .Y  stock  was  $300,000  and 
that  the  $100,000  gain  will  be  recognized 
under  the  installment  method  of  section  453. 
Interest  income  will  be  ret ognized  annually 
as  part  of  the  Installment  pavments  The 
portion  of  the  $100,000  gain  recognized 
annually  is  taken  into  account  b\  the  S 
portion.  However,  the  annual  interest  income 
is  includible  in  the  gross  income  of  the  non- 
S  portion. 

Example  4.  Charitable  lead  annuity  trust 
Trust  is  a  charitable  lead  annuity  trust  which 
is  not  treated  as  owned  bv  the  grantor  or 
another  person  under  subpart  E  Trust 
acquires  stock  in  A',  an  .S  i  orp<irati(]n.  and 
elects  to  be  an  ESBT.  During  the  taxable  year, 
pursuant  to  its  terms.  Trust  pavs  SlO.OOO  to 
a  section  170(c)(2)  charitable  organization. 
The  non-S  portion  of  Trust  receives  an 
income  tax  deduction  for  the  charitable 
contribution  under  section  642(r)  only  to  the 
extent  the  amount  is  paid  out  of  the  gross 
income  of  the  non-S  portion.  To  the  extent 
the  amount  is  paid  from  the  S  portion,  no 
charitable  deduction  is  available  to  the  S 
portion. 

Example  .5  ESBT  distributions,  (i)  As  pf 
January  1.  2000,  Trust  owns  stock  in  .Y.  a  C 
corporation.  No  portion  of  Trust  is  treated  as 
owned  by  the  grantor  or  another  person 
under  subpart  E  .Y  elects  to  be  an  S 
corporation  effective  lanuarv  1.  2001.  and 
Trust  elet  Is  to  be  an  E,SBT  effe(  tive  !aiui<ir\ 
1.  2001.  For  2001   Trust  s  share  of  .Y's  sei  lion 
1366  items  is  $5,000  of  ordinary  income.  For 
the  year.  Trust  has  no  other  income  and  no 
expenses  or  state  or  local  taxes.  On  February 
1.  2001.  .Y  makes  an  S8.000  distribution  to 
Trust,  of  which  $3.U00  is  treated  as  a 
dividend  from  an  umulated  earnings  and 
profits  under  section  i:t68((  1(2)  and  the 
remainder  is  applied  against  Tnisi-.  basis  in 
the  A  stock  under  sec  tioii  1.168(b).  The 
trustee  of  Trust  makes  a  distribution  of 
$4,000  to  Beneficiary  during  2001 

(ii)  For  2001.  Trust  has  $5,000  of  taxable 
income  in  the  S  portion.  This  in<  ome  is  taxed 
to  Trust  at  the  maximum  rate  provided  in 
section  1(e).  Trust  also  has  $3,000  of 
distributable  net  int  ome  (DNI)  in  the  non-S 
portion.  The  non-S  portion  of  Trust  receives 


a  distribution  deduction  under  section  661(a) 
of  $3,000,  which  represents  the  amount 
distributed  to  the  beneficiary  during  the  year 
($4,000),  not  to  exceed  the  amount  of  DNI 
($3,000).  The  beneficiary  must  include  this 
amount  in  gross  income  under  section  662(a). 
As  a  result,  the  non-S  portion  has  no  taxable 
income. 

Par.  4.  Section  1.1361-0  is  amended 
by  adding  entries  for  §  1.1361-l(j)(12) 
and  (m)  to  read  as  follows: 

§  1 . 1 361  -0    Table  of  contents. 

***** 

§  1 .1361-1     S  corporation  defined. 

***** 

(i)*  *   • 

(12)  Converting  a  QSST  to  an  ESBT. 

***** 

(m)  Electing  small  business  trust  (ESBT). 

(1)  Definition. 

(2)  ESBT  election. 

(3)  Effect  of  ESBT  election. 

(4)  Potential  current  beneficiaries. 

(5)  ESBT  terminations. 

(6)  Revocation  of  ESBT  election. 

(7)  Converting  an  ESBT  to  a  QS.ST. 

(8)  Effective  date. 

(9)  Examples. 
***** 

Par.  5.  Section  1.1361-1  is  amended 
by: 

1.  Adding  paragraphs  (h)(l)(vi). 
(h)(3){i)(F).and(i)(12). 

2.  Adding  a  sentence  to  the  end  of 
paragraph  (k)(2)(i). 

3.  .Adding  paragranh  (m). 
The  additions  read  as  follows: 

§  1 . 1 361  -1     S  corporation  defined. 

***** 

(h)  *   *   Ml)  *   *  * 

(vi)  Electing  small  business  trusts.  An 
electing  small  business  trust  (ESBT) 
under  section  1361(e).  See  paragraph 
(m)  of  this  section  for  rules  concerning 
ESBTs  including  the  manner  of  making 
the  election  to  be  an  ESBT  under  section 
1361(e)(3). 

***** 

(3)  *    *    Mi)  *    *    * 

(F)  If  S  corporation  stock  is  held  by  an 
ESBT.  each  potential  current  beneficiary 
is  treated  as  a  shareholder.  However,  if 
for  any  period  there  is  no  potential 
current  beneficiary  of  the  ESBT.  the 
ESBT  is  treated  as  the  shareholder 
during  such  period.  See  paragraph 
(m)(4)  of  this  section  for  the  definition 
of  potential  current  beneficiary. 
***** 

(j)*    *    * 

(12)  Converting  a  QSST  to  an  ESBT. 
For  a  trust  that  wishes  to  convert  from 
a  QSST  to  an  ESBT,  the  consent  of  the 
Commissioner  is  hereby  granted  to 
revoke  the  QSST  election  as  of  the 
effective  date  of  the  ESBT  election,  if  all 
the  following  requirements  are  met: 

(i)  The  trust  meets  all  of  the 
requirements  to  be  an  ESBT  under 
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paragraph  (m)(l)  of  this  section  except 
for  the  requirement  under  paragraph 
(m)(l)(iv)(A)  of  this  section  that  the  trust 
not  have  a  QSST  election  in  effect. 

(ii)  The  trustee  and  the  current 
income  beneficiary  of  the  trust  sign  the 
ESBT  election.  The  ESBT  election  must 
be  filed  with  the  service  center  where 
the  S  corporation  files  its  income  tax 
return  and  also  with  the  service  center 
where  the  trust  files  its  income  tax 
return.  This  ESBT  election  must  state  at 
the  top  of  the  document  "ATTENTION 
ENTITY  CONTROL— CONVERSION  OF 
A  QSST  TO  AN  ESBT  PURSUANT  TO 
SECTION  1.1361-l{j)"  and  include  all 
information  otherwise  required  for  an 
ESBT  election  under  paragraph  (m)(2)  of 
this  section.  A  separate  election  must  be 
made  with  respect  to  the  stock  of  each 
S  corporation  held  by  the  trust. 

(iii)  The  trust  has  not  converted  from 
an  ESBT  to  a  QSST  within  the  36-month 
period  preceding  the  effective  date  of 
the  new  ESBT  election. 

(iv)  The  date  on  which  the  ESBT 
election  is  to  be  effective  cannot  be 
more  than  15  days  and  two  months 
prior  to  the  date  on  which  the  election 
is  filed  and  cannot  be  more  than  12 
months  after  the  date  on  which  the 
election  is  filed.  If  an  election  specifies 
an  effective  date  more  than  15  days  and 
two  months  prior  to  the  date  on  which 
the  election  is  filed,  it  will  be  effective 
15  days  and  two  months  prior  to  the 
date  on  which  it  is  filed.  If  an  election 
specifies  an  effective  date  more  than  12 
months  after  the  date  on  which  the 
election  is  filed,  it  will  be  effective  12 
months  after  the  date  it  is  filed. 

(k)*  *  * 

(2)  •   *   Mi)  *   *   *  Paragraphs 
(h)(l)(vi),  (h)(3)(i)(F),  and  (j)(12)  of  this 
section  are  applicable  on  and  after  the    . 
date  the  final  regulations  are  published 
in  the  Federal  Register. 
***** 

(m)  Electing  small  business  trust 
[ESBT)—(1)  Definition— (i)  General  rule. 
An  electing  small  business  trust  (ESBT) 
means  any  trust  if  it  meets  the  following 
requirements:  the  trust  does  not  have  as 
a  beneficiary  any  person  other  than  an 
individual,  an  estate,  or  an  organization 
described  in  section  1 70(c)(2)  through 
(5);  no  interest  in  the  trust  has  been 
acquired  by  purchase;  and  the  trustee  of 
the  trust  makes  a  timely  ESBT  election 
for  the  trust. 

(ii)  Qualified  beneficiaries — (A)  In 
general.  For  piuposes  of  this  section,  a 
beneficiary  includes  a  person  who  has 
a  present,  remainder,  or  reversionary 
interest  in  the  trust  other  than  a  remote, 
contingent  interest  within  the  meaning 
of  paragraph  {m)(l)(ii)(D)  of  this  section. 

(B)  Distributee  trusts.  Any  person  who 
has  a  beneficial  interest  in  a  distributee 


trust  is  a  beneficiary  of  the  ESBT. 
However,  if  the  distributee  trust  is  an 
organization  described  in  section 
170(c)(2)  or  (3),  the  distributee  trust 
itself  is  the  beneficiary  of  the  ESBT.  A 
distributee  trust  is  a  trust  that  is 
receiving  or  may  receive  a  distribution 
from  an  ESBT,  whether  the  rights  to 
receive  the  distribution  are  fixed  or 
contingent,  or  immediate  or  deferred. 

(C)  Powers  of  appointment.  A  person 
in  whose  favor  a  power  of  appointment 
could  be  exercised  is  not  a  beneficiary 
of  an  ESBT  until  the  holder  of  the  power 
of  appointment  actually  exercises  the 
power  in  favor  of  such  person. 

(D)  Remote  beneficiaries.  A  person 
whose  interest  in  the  trust  is  so  remote 
as  to  be  negligible  is  not  a  beneficiary 
of  an  ESBT.  With  respect  to  any  portion 
of  the  trust,  a  person's  interest  in  either 
the  corpus  or  the  income  therefrom  is, 
at  any  time,  so  remote  as  to  be  negligible 
when  the  probability  that  such  person 
will  ever  receive  a  distribution  from  the 
trust  is  less  than  5  percent,  taking  into 
considerafion  the  interests  of  other 
entities  and  other  individuals  living  at 
that  time. 

(E)  Nonresident  aliens.  A  nonresident 
alien  as  defined  in  section  7701(b)(1)(B) 
is  an  eligible  beneficiary  of  an  ESBT. 
However,  see  paragraph  (m)(5)(iii)  of 
this  section  if  the  nonresident  alien  is  a 
potential  current  beneficiary  of  the 
ESBT. 

(iii)  Interests  acquired  by  purchase.  A 
trust  does  not  qualify  as  an  ESBT  if  any 
interest  in  the  trust  has  been  acquired 
by  purchase.  If  any  portion  of  a 
beneficiary's  basis  in  the  beneficiary's 
interest  in  the  trust  is  determined  under 
section  1012,  such  interest  has  been 
acquired  by  purchase.  The  trust  itself 
may  acquire  S  corporation  stock  by 
purchase. 

(iv)  Ineligible  trusts.  An  ESBT  does 
not  include — 

(A)  Any  qualified  subchapter  S  trust 
(as  defined  in  section  1361(d)(3))  if  an 
election  imder  section  1361(d)(2) 
applies  with  respect  to  any  corporation 
the  stock  of  which  is  held  by  the  trust; 

(B)  Any  trust  exempt  from  tax  or  not 
subject  to  tax  under  subtitle  A;  or 

(C)  Any  charitable  remainder  annuity 
trust  or  charitable  remainder  unitrust  (as 
defined  in  section  664(d)). 

(2)  ESBT  election — (i)  In  general.  The 
trustee  of  the  trust  must  make  the  ESBT 
election  by  signing  and  filing,  with  the 
service  center  where  the  trust  files  its 
income  tax  return,  a  statement  that 
meets  the  requirements  of  paragraph 
(m){2)(ii)  of  this  section.  If  there  is  more 
than  one  trustee,  the  trustee  or  trustees 
with  authority  to  legally  bind  the  trust 
must  sign  the  election  statement.  Only 
one  ESBT  election  is  made  for  the  trust. 


regardless  of  the  number  of  S 
corporations  whose  stock  is  held  bv  the 
ESBT. 

(ii)  Election  statement.  The  election 
statement  must  include — 

(A)  The  name,  address,  and  taxpayer 
identification  number  of  the  trust,  the 
potential  current  beneficiaries,  and  the 
S  corporations  in  which  the  trust 
currently  owns  stock; 

(B)  An  identification  of  the  election  as 
an  ESBT  election  made  under  section 
1361(e)(3); 

(C)  The  first  date  on  which  the  trust 
owned  stock  in  each  S  corporation; 

(D)  The  date  on  which  tne  election  is 
to  become  effective  (not  earlier  than  15 
days  and  two  months  before  the  date  on 
which  the  election  is  filed);  and 

(E)  Representations  signed  by  the 
trustee  stating  that — 

(2)  The  trust  meets  the  definitional 
requirements  of  section  1361(e)(1);  and 

(2)  All  potential  current  beneficiaries 
of  the  trust  meet  the  shareholder 
requirements  of  section  1361(b)(1). 

(^iii)  Due  date  for  ESBT  election.  The 
ESBT  election  must  be  filed  within  the 
time  requirements  prescribed  in 
paragraph  (j)(6)(iii)  of  this  section  for 
filing  a  qualified  subchapter  S  trust 
(QSST)  election.  If  the  trust  and  the 
corporation  file  their  tax  returns  with 
the  same  service  center,  the  trustee  may 
attach  the  ESBT  election  to  the  Form 
2553,  "Election  by  a  Small  Business 
Corporation."  in  the  case  of  a  newly 
electing  S  corporation. 

(iv)  Election  by  a  trust  described  in 
section  1361(c)l2j(A)(iij  orliiij.  A  trust 
that  is  a  qualified  S  corporation 
shareholder  under  section 
1361(c)(2)(A)(ii)  or  (iii)  may  elect  ESBT 
treatment  at  any  time  during  the  2-year 
period  described  in  those  sections  or  the 
16-day-and-2-month  period  beginning 
on  the  date  after  the  end  of  the  2-year 
period.  If  the  trust  makes  an  ineffective 
ESBT  election,  the  trust  will  continue  to 
qualify  as  an  eligible  S  corporation 
shareholder  for  the  remainder  of  the 
period  described  in  section 
1361(c)(2)(A)(ii)or(iii). 

(v)  No  protective  election.  A  trust 
caimot  make  a  protective  ESBT  election 
that  would  be  effective  in  the  event  the 
trust  fails  to  meet  the  requirements  for 
an  eligible  trust  described  in  section 
1361(c)(2)(A)(i)  through  (iv).  If  a  trust 
attempts  to  make  a  protective  ESBT 
election  and  fails  to  qualif\'  as  an 
eligible  S  corporation  shareholder  under 
section  1361(c)(2)(A)(i)  through  (iv),  the 
S  corporation  election  will  be 
ineffective  or  will  terminate  because  the 
corporation  will  have  an  ineligible 
shareholder.  Relief  may  be  available 
under  section  1362(f)  for  an  inadvertent 
ineffective  S  corporation  election  or  an 
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inadvertent  S  corporation  election 
termination 

(3)  Efffct  at  ESBT  election-A'i) 
General  rule  If  a  tnist  makes  a  valid 
ESBT  election,  the  trust  will  be  treated 
as  an  ESBT  for  purposes  nf  chapter  1  of 
the  Internal  Revenue  Code  as  of  the 
effective  date  of  the  ESBT  election. 

(ii)  Employer  Identification  \umber. 
An  ESBT  has  only  one  employer 
identification  number  (EIN).  If  an 
existing  trust  makes  an  ESBT  election, 
the  trust  continues  to  use  the  EIN  it 
currently  u.ses. 

(iii)  Taxable  year  If  an  ESBT  election 
is  effective  on  a  day  other  than  the  first 
day  of  the  trust's  taxable  year,  the  ESBT 
election  does  not  cause  the  trust's 
taxable  vear  to  close.  The  trust  files  one 
tax  return  for  the  taxable  year. 

(iv)  Allocation  of  S  corporation  items 
If  an  ESBT  election  is  effective  on  a  day 
other  than  the  first  day  of  the  trust's 
taxable  year,  and  the  trust  held  S 
corporation  stock  and  was  an  eligible  S 
corporation  shareholder  under  section 
13bl(c){2)(A)(i)  through  liv)  prior  to  the 
effective  date  of  the  ESBT  election,  the 
S  corporation  items  are  allocated 
between  the  two  eligible  trusts  under 
section  1377(a)  For  purposes  of  section 
1377(a).  the  first  day  the  ESBT  is  a 
shareholder  is  the  effective  date  of  the 
ESBT  election,  and  the  last  day  the 
other  trust  is  a  shareiiolder  is  the  dav 
before  the  effective  date  of  the  ESBT 
election.  See  §  1.1377-l(a)(2)(iii). 

(v)  Estimated  taxes.  If  an  ESBT 
election  is  effective  (5n  a  day  other  than 
the  first  dav  of  the  trust's  taxable  year, 
the  trust  is  considered  one  trust  for 
purposes  of  estimated  taxes  under 
section  6654. 

(4)  Potential  current  beneficiaries — (i) 
In  general  For  purposes  of  determining 
whether  a  corporation  is  a  small 
business  c:orporation  within  the 
meaning  of  section  1361(b)(1).  each 
potential  current  beneficiary  of  an  ESBT 
generally  is  treated  as  a  shareholder  of 
the  corporation.  Subject  to  the 
provisions  of  this  section  (m)(4).  a 
potential  current  beneficiary  generally 
is,  with  respect  to  any  period,  any 
person  who  at  any  time  during  such 
period  is  entitled  to.  or  in  the  discretion 
of  any  person  may  receive,  a 
distribution  from  the  principal  or 
income  of  the  trust 

(ii)  Grantor  trusts.  If  all  or  a  portion 
of  an  ESBT  is  treated  as  owned  by  a 
person  under  subpart  E.  part  I. 
subchapter  j.  chapter  1  of  the  Internal 
Revenue  Code,  such  owner  is  a  potential 
current  beneficiary  in  addition  to 
persons  described  in  paragraph  (m)(4)(i) 
of  this  section. 

(iii)  Special  rule  for  dispositions  of 
stock.  Notwithstanding  the  provisions  of 


paragraph  (m)(4)(i)  of  this  section,  if  a 
trust  disposes  of  all  of  its  S  corporation 
stock,  aiiv  person  who  first  met  the 
definition  of  a  potential  current 
beneficiary  during  the  60-day  period 
ending  on  the  dati;  of  such  disposition 
is  not  a  potential  current  beneficiary 
with  respect  to  that  corporation. 

(iv)  Distnliutee  trusts — (A)  In  general 
This  paragraph  {m)(4)(iv)  contains  the 
rules  for  determining  who  are  the 
potential  current  beneficiaries  of  an 
ESBT  if  a  distributee  trust  becomes 
entitled  to.  or  at  the  discretion  of  any 
person  mav  receive,  a  distribution  from 
principal  or  income  of  an  ESBT  A 
distributt>e  trust  does  not  include  a  trust 
that  is  not  lurrently  in  existence.  For 
this  purpose,  a  trust  is  not  currently  in 
existence  if  the  trust  has  no  assets  and 
no  items  of  income,  loss,  deduction,  or 
credit  Thus,  if  a  trust  instrument 
provides  for  a  trust  to  be  funded  at  some 
future  time,  the  future  trust  is  not  a 
distributee  trust. 

(B)  If  the  distributee  trust  is  not  a  trust 
described  in  section  1361(c)(2)(A).  then 
the  distributee  trust  is  the  potential 
current  beneficiary  of  the  ESBT  and  the 
corporation's  S  corporation  election 
terminates 

(C|  If  the  distributee  trust  is  a  trust 
described  in  section  1361(c)(2)(A),  the 
persons  who  would  be  its  potential 
current  beneficiaries  (as  defined  in 
paragraph  (m)(4)(i)  and  (ii)  of  this 
section)  if  the  distributee  trust  were  an 
ESBT  are  treated  as  the  potential  current 
benefii  iaries  of  the  E.SBT 
Notwithstanding  the  preceding 
sentence,  however,  if  the  distributee 
trust  is  a  trust  described  in  section 
1361(c)(2)(A)(ii)  or  (iii),  the  estate 
described  in  section  1361(c)(2)(B)  (ii)  or 
(iii)  is  treated  as  the  pf)tential  current 
beneficiary  of  the  ESBT  for  the  2-year 
period  for  which  sui;h  trust  is  permitted 
as  a  shareholder 

(D)  Fur  the  purposes  of  paragraph 
(m)(4)(iv)(C)  of  this  section,  a  trust  will 
be  deemed  to  be  described  in  section 
1361(c)(2)(A)  if  such  trust  would  be 
eligible  to  make  a  QSST  election  under 
section  1361(d)  or  an  ESBT  election 
under  section  1361(e)  if  it  owned  S 
c:orporation  stock. 

(v)  Contingent  distributions.  A  person 
who  is  entitled  to  riH:eive  a  distribution 
only  after  a  specified  time  or  upon  the 
occurrence  of  a  specified  event  (such  as 
the  death  of  the  holder  of  a  power  of 
appointment)  is  not  a  potential  current 
beneficiary  until  such  time  or  the 
occurrence  of  such  event. 

(vi)  Current  powers  of  appointment.  A 
person  to  whom  a  distribution  is  or  mav 
be  made  during  a  period  pursuant  to  a 
power  of  appointment  is  a  potential 
current  beneficiary  Thus,  if  any  person 


has  a  general  lifetime  power  of 
appointment  over  the  tnist,  the 
corporation's  S  corporation  election  will 
terminate  because  the  number  of 
potential  current  beneficiaries  will 
exceed  the  75-shareholder  limit  of 
section  1361{b)(l)(A}. 

(vii)  Sumber  of  shareholders.  Each 
potential  current  beneficiary  of  the 
ESBT.  as  defined  in  paragraphs  (m)(4){i} 
through  (vi)  of  this  section,  is  counted 
as  a  shareholder  of  any  S  corporation 
whose  stock  is  owned  by  the  ESBT, 
During  anv  period  in  which  the  ESBT 
has  no  potential  current  beneficiaries, 
the  ESBT  is  counted  as  the  shareholder, 
A  person  is  counted  as  only  one 
shareholder  of  an  S  corporation  even 
though  that  person  may  be  treated  as  a 
shareholder  of  the  S  corporation  by 
direct  ownership  and  through  one  or 
more  eligible  trusts  described  in  section 
1 361(c)(2)(A).  Thus,  for  example,  if  a 
person  owns  stock  in  an  S  corporation 
and  is  a  potential  current  beneficiary  of 
an  ESBT  that  owns  stock  in  the  same  S 
corporation,  that  person  is  counted  as 
one  shareholder  of  the  S  corporation. 
Similarlv.  if  a  husband  owns  stock  in  an 
S  corporation  and  his  wife  is  a  potential 
current  beneficiary  of  an  ESBT  that 
owns  stock  in  the  same  S  corporation, 
such  husband  and  wife  will  be  counted 
as  one  shareholder  of  the  S  corporation. 

(viii)  Miscellaneous.  Payments  made 
to  a  third  party  on  behalf  of  a 
beneficiary  are  considered  to  be 
payments  made  directly  to  the 
beneficiary.  The  right  of  a  beneficiary'  to 
assign  the  beneficiar}''s  interest  to  a 
third  party  does  not  result  in  the  third 
party  being  a  potential  current 
beneficiary  until  that  interest  is  actually 
assigned. 

•    (5)  ESBT  terminations — (i)  Ceasing  to 
meet  ESBT  requirements.  A  trust  ceases 
to  be  an  ESBT  on  the  first  day  the  trust 
fails  to  meet  the  definition  of  an  ESBT 
under  section  1361(e).  The  last  day  the 
trust  is  treated  as  an  ESBT  is  the  day 
before  the  date  on  which  the  trust  fails 
to  meet  the  definition  of  an  ESBT. 

(ii)  Disposition  of  S  stock.  In  general, 
a  trust  ceases  to  be  an  ESBT  on  the  first 
day  following  the  day  the  trust  disposes 
of  all  S  corporation  stock.  However,  if 
the  trust  is  using  the  installment  method 
to  report  income  from  the  sale  or 
disposition  of  its  stock  in  an  S 
corporation,  the  trust  ceases  to  be  an 
ESBT  on  the  day  following  the  earlier  of 
the  day  the  last  installment  payment  is 
received  by  the  trust  or  the  day  the  trust 
disposes  of  the  installment  obligation. 

(iii)  Potential  current  beneficiaries 
that  are  ineligible  shareholders.  If  a 
potential  current  beneficiary  of  an  ESBT 
is  not  an  eligible  shareholder  of  a  small 
business  corporation  within  the 
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meaning  of  section  1361(b)(1),  the  S 
corporation  election  terminates.  For 
example,  the  S  corporation  election  will 
terminate  if  a  nonresident  alien  becomes 
a  potential  current  beneficiary  of  an 
ESBT,  Such  a  potential  current 
beneficiary  is  treated  as  an  ineligible 
shareholder  beginning  on  the  day  such 
person  becomes  a  potential  current 
beneficiary,  and  the  S  corporation 
election  terminates  on  that  date. 
However,  see  the  special  rule  of 
paragraph  (m)(4)(ii)  of  this  section.  If  the 
S  corporation  election  terminates,  relief 
may  be  available  under  section  1362(f). 

(6)  Revocation  of  ESBT  election.  An 
ESBT  election  may  be  revoked  only 
with  the  consent  of  the  Commissioner. 
The  application  for  consent  to  revoke 
the  election  must  be  submitted  to  the 
Internal  Revenue  Service  in  the  form  of 
a  letter  ruling  request  under  the 
appropriate  revenue  procedure. 

(7)  Converting  an  ESBT  to  a  QSST. 
For  a  trust  that  wishes  to  convert  from 
an  ESBT  to  a  QSST,  the  consent  of  the 
Commissioner  is  hereby  granted  to 
revoke  the  ESBT  election  as  of  the 
effective  date  of  the  QSST  election,  if  all 
the  following  requirements  are  met: 

(i)  The  trust  meets  all  of  the 
requirements  to  be  a  QSST  imder 
section  1361(d).   . 

(ii)  The  trustee  and  the  ciirrent 
income  beneficiary  of  the  trust  sign  the 
QSST  election.  The  QSST  election  must 
be  filed  with  the  service  center  where 
the  S  corporation  files  its  income  tax 
return  and  also  with  the  service  center 
where  the  trust  files  its  income  tax 
return.  This  QSST  election  must  state  at 
the  top  of  the  document  "ATTENTION 
ENTITY  CONTROL— CONVERSION  OF 
AN  ESBT  TO  A  QSST  PURSUANT  TO 
SECTION  1.1361-l(m)"  and  include  all 
information  otherwise  required  for  a 
QSST  election  under  §  1.1361-1(})(6).  A 
separate  election  must  be  made  with 
respect  to  the  stock  of  each  S 
corporation  held  by  the  trust. 

(iii)  The  trust  has  not  converted  from 
a  QSST  to  an  ESBT  within  the  36-month 
period  preceding  the  effective  date  of 
the  new  QSST  election. 

(iv)  The  date  on  which  the  QSST 
election  is  to  be  effective  cannot  be 
more  than  15  days  and  two  months 
prior  to  the  date  on  which  the  election 
is  filed  and  cannot  be  more  than  12 
months  after  the  date  on  which  the 
election  is  filed.  If  an  election  specifies 
an  effective  date  more  than  15  days  and 
two  months  prior  to  the  date  on  which 
the  election  is  filed,  it  will  be  effective 
15  days  and  two  months  prior  to  the 
date  on  which  it  is  filed.  If  an  election 
specifies  an  effective  date  more  than  12 
months  after  the  date  on  which  the 


election  is  filed,  it  will  be  effective  12 
months  after  the  date  it  is  filed. 

(8)  Effective  date.  This  paragraph  (m) 
is  applicable  on  and  after  the  date  the 
final  regulations  are  published  in  the 
Federal  Register. 

(9)  Examples.  The  provisions  of  this 
paragraph  (m)  are  illustrated  by  the 
following  examples  in  which  it  is 
assumed,  luiless  othenvise  specified, 
that  all  noncorporate  persons  are 
citizens  or  residents  of  the  United 
States: 

Example  1.  (i)  ESBT  election  with  section 
663(c)  separate  shares.  On  January  1,  2000, 
M  contributes  S  corporation  stock  to  Trust  for 
the  benefit  of  Af  s  three  children  A.  B.  and  C. 
Pursuant  to  section  663(c),  each  of  Trust's 
separate  shares  for  A.  B,  and  C  will  be  treated 
as  separate  trusts  for  purposes  of  determining 
the  amount  of  distributable  net  income  (DNI) 
in  the  application  of  sections  661  and  662. 
On  January  15,  2000,  the  trustee  of  Trust  files 
a  valid  ESBT  election  for  Trust  effective 
January  1,  2000.  Trust  will  be  treated  as  a 
single  ESBT  and  will  have  a  single  S  portion 
taxable  under  section  641(c). 

(ii)  ESBT  acquires  stock  of  an  additional  S 
corporation.  On  February  15,  2000,  Trust 
acquires  stock  of  an  additional  S  corporation. 
Because  Trust  is  already  an  ESBT,  Trust  does 
not  need  to  make  an  additional  ESBT 
election. 

(iii)  Section  6631c)  shares  of  ESBT  convert 
to  separate  QSSTs.  Effective  January  1.  2001, 
A,  B.  C.  and  Trust's  trustee  elect  to  convert 
each  separate  share  of  Trust  into  a  separate 
QSST  pursuant  to  paragraph  (m)(7)  of  this 
section.  They  file  a  separate  election  for  each 
S  corporation  the  stock  of  which  is  held  by 
Trust  for  each  separate  share.  Each  separate 
share  will  be  treated  as  a  separate  QSST. 

Example  2.  (i)  Invalid  potential  current 
beneficiary.  Effective  January  1,  2000,  Trust 
makes  a  valid  ESBT  election.  On  January  1, 
2001,  A.  a  nonresident  alien,  becomes  a 
potential  current  beneficiary  of  Trust.  Trust 
does  not  dispose  of  all  of  its  S  corporation 
stock  within  60  days  after  Januarv  1.  2001. 
As  of  January  1,  2001,  ^  is  a  potential  current 
beneficiary  of  Trust,  and  therefore  is  treated 
as  a  shareholder  of  the  S  corporation. 
Because  A  is  not  an  eligible  shareholder  of 
an  S  corporatipn  under  section  1361(b)(1), 
the  S  corporation  election  of  any  corporation 
in  which  Trust  holds  stock  terminates 
effective  January  1,  2001.  Relief  may  be 
available  under  section  1362(f). 

(ii)  Invalid  potential  current  benefician,- 
and  disposition  ofS  stock.  Assume  the  same 
facts  as  in  Example  2  (i)  except  that  within 
60  days  after  (anuan,-  1,  2001,  trustee  of  Trust 
disposes  of  all  Trust's  S  corporation  stock.  A 
is  not  considered  a  potential  current 
beneficiary  of  Trust  and  therefore  is  not 
treated  as  an  S  corporation  shareholder  of 
any  S  corporation  in  which  Trust  previously 
held  stock. 

Example  3.  Subpart  E  trust.  .\1  transfers 
stock  in  A',  an  S  corporation,  and  other  assets 
to  Trust,  for  the  benefit  of  B  and  B's  siblings. 
M  retains  no  powers  or  interest  in  Trust. 
Under  section  678(a),  B  is  treated  as  the 
owner  of  a  portion  of  Trust  which  includes 
a  portion  of  the  A' stock.  No  beneficiary  has 


acquired  any  portion  of  his  or  her  interest  in 
Trust  by  purchase  and  Trust  is  not  an 
ineligible  trust  under  paragraph  (m)(l)(iv)  of 
this  section.  Trust  is  eligible  to  make  an 
ESBT  election. 

Example  4.  Determining  ESBT 
beneficiaries.  Trust  holds  stock  in  an  S 
corporation  and  makes  an  ESBT  election. 
Trust's  instrument  provides  that  income  is  to 
be  paid  to  A  for  A's  life.  Upon  As  death  the 
remainder  interest  is  to  be  paid  to  a  separate 
trust  for  the  benefit  of  A's  three  children.  If 
on  A's  death  none  of  .\'s  children  is  alive, 
then  the  remainder  is  to  be  paid  to  A's  ten 
grandchildren.  If  on  A's  death  none  of  As 
children  or  grandchildren  is  alive,  the 
remainder  will  be  paid  to  State  exclusively 
for  public  purposes.  A.  A's  children,  and  A's 
grandchildren  are  all  beneficiaries  of  Trust 
Assuming  the  probability  that  State  will  ever 
receive  any  distribution  from  Trust  is  less 
than  5  percent.  State  is  not  considered  a 
beneficiary  for  purposes  of  paragraph 
(m)(l)(ii)  of  this  section.  If  the  probability 
that  State  will  receive  a  distribution  from 
Trust  ever  equals  or  exceeds  5  percent.  State 
would  then  be  considered  a  beneficiarv  of  the 
ESBT.  Because  State  is  an  organization 
described  in  section  170(c)(1),  rather  than 
section  170(c)(2)  through  (5),  State  would  be 
an  ineligible  beneficiary  and  the 
corporation's  S  corporation  election  would 
terminate. 

Example  .'J.  Potential  current  beneficiaries 
and  distributee  trusts,  (i)  Distributee  trust 
holding  S  corporation  stock.  Trust-1  has  a 
valid  ESBT  election  in  effect.  The  trustee  of 
Trust-1  has  the  power  to  distribute  to  A 
directly  or  to  any  trust  created  for  the  benefit 
of  .4.  On  January  1,  2000.  M  creates  Trust-2 
for  the  benefit  of  .4.  .■\lso  on  January  1.  2000. 
the  trustee  of  Trust-1  distributes  some  S 
corporation  stock  to  Trust-2.  The  current 
income  beneficiary  of  Trust-2  makes  a  timely 
and  effective  election  to  treat  Trust-2  as  a 
QSST.  Because  Trust-2  is  a  valid  S 
corporation  shareholder,  the  distribution  to 
Trust-2  does  not  terminate  the  ESBT  election 
of  Trust-1.  Trusl-2  itself  will  not  be  counted 
toward  the  75-shareholder  limit  of  section 
ISeKbJdK.^).  .Additionally,  because  A  is 
-already  counted  as  an  S  corporation 
shareholder  because  of  .\'s  status  as  a 
potential  current  income  beneficiary  of  Trust- 

1,  .A  is  not  counted  again  by  reason  of  .\'s 
status  as  the  deemed  owner  of  Trust-2. 

(ii)  Distributee  trust  not  holding  S 
corporation  stock.  .Assume  the  same  facts  as 
in  paragraph  (i)  of  this  Example  5  except  that 
no  S  corporation  stock  is  distributed  to  Trust- 

2.  Because  Trust-2  would  be  eligible  to  make 
a  QSST  election  or  an  ESBT  election  if  it 
owned  S  corporation  stock,  under  paragraph 
(m)(4)(iv)(D)  of  this  section  it  is  deemed  to 
be  a  trust  described  in  section  1361(f  )(2)(.A). 
Under  paragraph  (m)(4)(iv)(C)  of  this  section, 
the  potential  current  beneficiaries  of  Trust-2 
are  considered  the  potential  current 
beneficiaries  of  Trust-1.  Because  .\.  the 
potential  current  beneficiary  of  Trust-2,  is 
already  a  potential  current  beneficiary-  of 
Trust-1.  .A  is  not  counted  twice  for  purposes 
of  the  75-shareholder  limit  of  the  S 
corporation. 

Example  6  Potential  current  beneficiahps 
and  distributee  trust,  (ij  Distributee  trust  that 
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would  itsf If  qualify  as  an  ESBT.  Trust- 1 
holds  stock  in  X.  an  S  corpoi^tion,  and  has 
a  valid  ESBT  election  in  effect.  Under  the 
terms  of  the  governing  instrument  of  Trust- 
1.  the  trustee  has  discretion  to  make 
distributions  to  A.  Hand  Trust-2.  a  trust  for 
the  benefit  of  A  and  B's  children.  C.  D  and 
E  Trust-2  would  (]ualifv'  to  be  an  ESBT.  but 
it  owns  no  S  corporation  stock  and  has  made 
no  ESBT  election.  Lender  paragraph  (m)(4)(iv) 
of  this  section.  Trust-2's  potential  current 
beneficiaries  are  treated  as  the  potential 
rurrent  beneficiaries  of  Trust- 1  and  are 
counted  as  shareholders  for  purposes  of 
section  i:»61(b)(l).Thus.,-l.  B.  C.  D  and  fare 
potential  current  beneficiaries  of  Trust-1  and 
are  counted  as  shareholders  for  the  purposes 
of  section  1361(b)(1).  Trust-2  itself  will  not 
be  counted  as  a  shareholder  of  Trust-1  for 
purposes  of  section  1361|b){l). 

(ii)  Distributee  trust  that  would  not  qualify 
as  an  ESBT.  Assume  the  same  facts  as  in 
Example  6  (i)  e.xcept  that  D  is  a  non-resident 
alien.  Trust-2  would  not  be  eligible  to  make 
an  ESBT  or  QSST  election  if  it  owned  S 
corporation  stock  and  therefore  Tiaist-2  is  a 
potential  current  beneficiary  of  Trust-1.  Since 
Trust-2  is  not  an  eligible  shareholder.  .Vs  S 
corporation  election  terminates. 

(iii)  Distributee  trust  that  is  a  section 
136Ucl(2llAI(iil  trust.  Assume  the  same  facts 
as  in  E.xample  6  (i)  except  that  Trust-2  is  a 
tru.st  treated  as  owned  by  A  under  section 
676  because  A  had  the  power  to  revoke 
Trust-2  at  any  time  prior  to  A's  death.  On 
January  1.  2001.  A  dies.  Because  Trust-2  is 
a  trust  described  in  section  1361(c)(2)(A)(ii) 
during  the  2-year  period  beginning  on  the 
day  of  A's  death,  under  paragraph 
(m)(4)(iv)(C)  of  this  section.  Trust-2's  only 
potential  current  beneficiary  is  the  person 
listed  in  section  1361(c)(2)(B)(ii).  As  estate. 

Example  7.  Potential  current  beneficiaries 
and  powers  of  appointment.  A^  creates  Trust 
for  the  benefit  of  A  A  also  has  a  current 
power  to  appoint  income  or  principal  to 
anvone  except  A.  A's  creditors.  /I's  estate. 
and  /4's  estate's  creditors.  The  potential 
current  beneficiaries  of  Trust  will  be  A  and 
all  other  persons  except  for  A's  creditors,  .^'s 
estate,  and  As  estate's  creditors.  This 
number  will  exceed  the  75-3hareholder  limit 
of  section  1.361(b)(1)(A).  If  Trust  holds  S 
corporation  stock,  the  corporation's  S 
election  will  terminate. 

Par.  6.  Section  l.l.ihJ-h  i>  aiiu'ruifd 
by  re\ising  paragraph  (b)(li)(i\ )  to  read 
as  fnllcnvs' 

§1.1362-6     Election  and  consents. 

*  «  <  •  « 

(b)  *    •    * 

(21*    *    * 

(iv)  Trusts  In  the  case  uf  a  trust 
described  in  section  1361(c)(2l(A) 
(including  a  trust  treated  under  sectifin 
1361(d)(1)(A)  as  a  trust  described  in 
section  1361(c)(2)(.-\)(i)  and  excepting 
an  electing  small  business  trust 
described  in  section  13fil{c)(2)(.M(v) 
(ESBT)).  only  the  person  treated  as  the 
shareholder  for  purposes  of  section 
1361(b)(1)  must  consent  to  the  election 
When  stock  of  the  corporation  is  held  b\ 


a  trust,  both  husband  and  wife  must 
consent  to  anv  election  if  the  husband 
and  wife  h.ive  a  communitv  interest  in 
the  trust  property   See  paragraph 
(b)(2)(i)  of  this  section  for  rules 
('oncerning  communitv  interests  in  S 
corporation  stock   In  the  case  of  an 
KSBT.  tht'  trustee  and  the  owner  of  any 
[lortion  of  the  trust  that  consists  of  the 
sto(  k  in  one  or  more  S  corporations 
under  subpart  E,  part  I.  subchapter  I. 
chapter  1  ot  the  Internal  Revenue  Code 
must  consent  to  the  S  corporation 
election,  if  there  is  more  than  one 
trustee,  the  trustee  or  trustees  with 
authority  to  iegailv  bind  the  trust  must 
consent  to  the  ,S  corporation  election. 
*  ft  *  *  * 

Par.  7.  Sec  tion  11362-7  is  amended 
by  adding  a  sentenc c  to  the  end  of 
paragraph  (a)  to  re.ic)  as  follows: 

§1.1362-7     Effective  date. 

(a)*  •  *  Sec  tion  1  13h2-6(b)(2)(iv)  is 
applic  able  on  and  after  thc^  date  the  final 
regul.itioiis  are  published  in  the  Federal 
Register 

«         .         *         *         * 

Par.  8.  Section  1  1377-1  is  amended 
by: 

1.  Adding  paragraph  (a)|2)liii) 

2.  AddiiU4  F\iimf)Ir  .1  to  paragraph  (c) 
The  aciditioiis  n'ad  a^  tollow.i: 

§1.1377-1     Pro  rata  share. 

(a)  •    •    • 

(2)  •    ♦    * 

(ml  Electing  sinull  Inisirifss  trust 
lESBTi  election  If  an  ESBT  election  is 
effective  on  a  dav  other  than  the  first 
(la\  of  trust's  taxable  year,  and  the  trust 
was  alreaiis  an  eligible  S  corporation 
>liareho|ii"r  under  a  different  provision 
of  section  lit)l(c)(2).  then  section  1377 
applies  to  alloc  ate  S  c:orporation  income 
between  the  two  types  of  trusts.  The 
first  dav  the  ESBT  is  treated  as  an  S 
corporation  sh.ireholder  is  the  effective 
date  of  the  ESBT  election.  The  ESBT 
election  does  not  result  in  the  prior  trust 
being  treated  as  terminating  its  entire 
interest  in  its  S  corporation  stock  for 
purposes  of  paragraph  (b)  of  this 
section,  unless  the  prior  trust  was 
desc.rihed  in  section  1  3Hl(c  )(2)(A)(ii)  or  ■ 
(lii) 

***** 

(c)*    *   * 

Example  J.  Effect  of  conversion  "/  u 
qualified  subchapter  S  trust  IQSSTI  to  an 
electing  small  business  trust  I  ESBT  I.  (i)  On 
lanuarv  1.  21KK),  I'rusl  receives  100%  of  the 
stock  of  S  corporation.  Trust's  current 
income  benefic  larv  makes  a  timelv  Q.SST 
election  under  m'i  tmn  l,ihl(d|(2),  effec  live 
Iaiuiar\   1.  2WH)    l.<ilt'r.  the  trustee  and  tiirrc^nt 
;rii  iiuip  hi'iii'tii  i.irs  'il  Trust  elec  t  pursuant  to 
S  l.l.U>l-lll)(lw:).  lo  ternimale  the  QSST 
election  and  convert  to  an  ESBT.  effective 


luly  1.  2002.  In  2002.  Trust's  pro  rata  share 
of  .S  corporation's  iionseparatelv  computed 
income  is  SlOO.OOO. 

iii)  For  purposes  of  computing  the  income 
alloc  able  to  the  QSST  and  to  the  ESBT.  Trust 
IS  treated  as  a  QSST  thrcjugh  (une  30.  2002, 
and  'Trust  is  treated  as  an  ESBT  beginning 
lulv  1.  2002.  Pursuant  to  section  i:i77(a)(l). 
the  pro  rata  share  of  S  corporation  inc  ome 
alloc:ated  to  the  QSST  is  S49.589  (SlOO.OOO 
X  181  dav^  365  days),  and  the  pro  ra'a  share 
of  S  ccirpuration  income  allocated  to  the 
ESBT  is  S.-)0.4n  ISIOO.OOO  «  1H4  davs-36.=i 
(ia\^) 

Par.  9.  Section  1.1377-3  is  revised  to 
read  as  follows: 

§1.1 377-3    Effective  date . 

Section  1.1377-1  and  1.1377-2  apply 
to  taxable  years  of  an  S  corporation 
beginning  after  December  31.  1996, 
except  that  §  1.1377-l(a)(2){iii)  and  (c) 
Example  3  are  applicable  on  and  after 
the  date  the  final  regulations  are 
published  in  the  Federal  Register. 

Robert  E.  Wenzel, 

Drputv  Cummissioner  of  Internal  Revenue 
|FR  D<)(    00-32191  Filed  12-28-00;  H.45  am| 
BILLING  CODE  4830-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  94 

RIN  0905-AE71 

Public  Health  Service  Standards  for 
the  Protection  of  Research  Misconduct 
Whistleblowers;  Correction 

agency:  Department  of  Health  and 
Human  Services  (HHS). 
ACTION:  Notice  of  proposed  rulemaking; 
technical  correction. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  published  in  the 
Federal  Register  of  November  28.  2000. 
a  notice  of  proposed  rulemaking  to 
establish  regulations  that  covered 
institutions  must  follow  for  preventing 
or  otherwise  responding  to  occurrences 
of  retalitation  against  whistleblowers. 
(65  PR  70830)  This  document  corrects 
the  Preamble  of  the  notice  of  proposed 
rulemaking  to  update  changed  Internet 
website  addresses  and  to  add  several 
inadvertently  omitted  explanatory 
sentences. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  BuUman,  301-443-5300  (This  is 
not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Preamble  Supplementary  Information 
[Corrected] 

On  Page  70830,  in  the  third  column 
at  the  top  of  the  page,  correct  the  web 
page  cite  to  read  "http://ori/hhs.gov.  " 
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On  page  70830.  in  the  third  column, 
correct  the  fourth  full  paragraph  by 
adding  a  sentence  at  the  end  of  the 
paragraph  to  read  "If  both  parties  agree, 
they  may  also  continue  mediation 
efforts  during  the  administrative 
proceeding." 

On  Page  70831,  in  the  first  column, 
the  third  full  paragraph,  correct  the  web 
page  cite  to  read  "httpJ/ori/hhs.gov." 

On  page  70831.  in  the  second  colunm, 
correct  the  second  and  third  sentences 
of  the  first  full  paragraph  to  read  "The 
decisionmaker  must  order  an 
institutional  remedy  if  the 
whistleblower  meets  the  burden  of  proof 
and  proves  by  a  preponderance  of  the 
evidence  that  the  act  of  good  faith 
whistleblowing  was  a  contributing 
factor  in  the  alleged  adverse  action 
taken  by  the  institution  or  one  of  its 
members  against  the  whistleblower. 
However,  even  if  the  whistleblower 
meets  this  burden,  the  burden  of  proof 
shifts  to  the  institution,  and  the 
decisionmaker  may  not  order  an 
institutional  remedy  if  the  institution 
then  proves  by  clear  and  convincing 
evidence  that  it  would  have  taken  the 
action  at  issue  even  in  the  absence  of 
the  whistleblower's  allegation  or 
cooperation  with  an  investigation." 

On  page  70832  in  the  second  column, 
correct  the  second  full  paragraph  by 
adding  a  sentence  at  the  end  of  the 
paragraph  to  read  "As  most  retaliation 
occurs  shortly  after  the  whistleblower 
alleges  misconduct,  the  regulation 
would  require  that  the  adverse  action 
happen  within  one  year  of  the 
allegation.  We  request  comments  on  this 
time  frame." 

On  page  70832  in  the  third  colimin, 
correct  the  last  paragraph  of  the 
Supplementary  Information  section  by 
adding  a  sentence  at  the  end  of  the 
paragraph  to  read  "However,  we  request 
comments  on  whether  to  extend 
coverage  of  this  proposed  regulation  to 
pending  cases." 


Dated;  December  18.  2000, 
Brian  P.  Burns, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 

IFR  Doc.  00-33312  Filed  12-28-00;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 
[I.D.  120600B] 

Atlantic  Highly  Migratory  Species 
Fisheries;  Technical  Gear  Workshop 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  public  meeting. 

SUMMARY:  NMFS  announces  the 
rescheduling  of  the  public  workshop  to 
discuss  potential  gear  modifications  for 
the  Atlantic  pelagic  longline  fishen,' 
aimed  at  reducing  the  incidental  take 
and  mortality  of  threatened  and 
endangered  sea  turtles.  The  workshop  is 
intended  to  synthesize  available 
information  and  discuss  research 
objectives.  A  report  of  the  workshop 
will  be  made  available  to  interested 
parties. 

DATES:  The  workshop  will  take  place 
January  17.  2001,  from  1  p.m.  to  6  p.m. 
and  January  18,  2001 ,  from  8:30  a.m.  to 
3:30  p.m.  Notice  of  attending  the 
meeting  should  be  provided  bv  January 
8,  2001. 

ADDRESSES:  The  location  for  the 
workshop  is:  Holiday  Iim  Hotel.  8777 
Georgia  Avenue,  Silver  Spring,  MB 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margo  Schulze-Haugen  or  Tyson  Kade 
at  (301)  713-2347.  Also,  if  you  are 
planning  to  attend  the  workshop,  please 


contact  these  individuals  by  January  8, 
2001.  Attendees  will  be  provided 
briefing  materials  prior  to  the  meeting. 
SUPPLEMENTARY  INFORMATION:  A 
Biological  Opinion  (BO)  issued  on  lune 
30.  2000.  by  NMFS'  Office  of  Protected 
Resources  found  that  the  continued 
operation  of  the  Atlantic  pelagic 
longline  fisherv'  is  likely  to  jeopardize 
the  continued  existence  of  loggerhead 
and  leatherback  sea  turtles.  Since  the 
BO  was  issued,  NMFS  has  concluded 
that  further  analyses  of  observer  data 
and  additional  population  modeling  of 
loggerhead  sea  turtles  are  needed  to 
determine  more  precisely  the  impact  of 
the  pelagic  longline  fishery  on  turtles. 
NMFS  reinitiated  consultation  to 
consider  these  factors,  and  anticipates 
issuance  of  a  new  BO  in  March  2001 . 
This  workshop  will  allow  fishermen, 
gear  experts,  sea  turtle  experts,  and 
fishery  managers  to  discuss  possible 
measures,  including  gear  and  fishing 
method  modifications,  to  reduce  the 
incidental  take  and  mortality  of  sea 
turtles  in  the  Atlantic  pelagic  longline 
fishery  in  the  future.  Information 
developed  at  the  workshop  will  be 
incorporated  into  a  workshop  report 
that  will  be  considered  in  the  ongoing 
fishery  consultation.  The  report  will 
also  be  made  available  to  the  public. 

Special  Accommodations 

The  public  workshop  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliar\-  aids 
should  be  directed  to  Margo  Schulze- 
Haugen  or  Tyson  Kade  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  7  days 
prior  to  the  meeting. 

Authority:  16  L'.S.C.  971  e(  seq..  and  16 
U.S.C.  1801  pt  seq. 

Dated:  December  20,  2000. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Xational  .Marine  Fisheries  Serv'ice. 
[PR  Doc.  00-33225  Filed  12-28-00;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Bhnd  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletion  from  Procurement  List. 


SUMMARY:  The  Conxmittee  is  proposing 
to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  service  previously  furnished  by 
such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  29,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3   Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  m 
have  other  severe  disabilities.  I  certify' 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  The  major 
factors  considered  for  this  certification 
were: 


1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Cioverninent 

2  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
[:omni()dities  ami  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
(VDay  Act  (41  U.S.C.  46^8c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Prot;urement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identif\'  the  statement(s) 
underlying  the  certification  on  which 
thev  are  providing  additional 
information.  The  following  commodities 
and  services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Tape,  Duct.  5640-00-10.1-2254 

NPA:  Cini  inriHti  .Association  for  the  Blind, 

Cine  innati.  Ohio 
Cloth.  High  Ferfomianc  H 

7920-00-NIB-0194  (.«)  Hack) 
'92lM)0-NlB-()  190  (.Single  blister— Red/ 

Yt'llowl 
792lM){>-NIB-0:i')4  (.Single  blister— Blue] 
792(M)0-.\IB-():f95  (Single  blister- 

Hldtiniim  Cirav) 
792(M)O-NIB-0,i96  (Lens  Cloth— White) 
792(M)O-NIB-0  H17  (3  Pack) 
792O-0()-N'IB-0.59H  (5  Pack) 
SP.\   L  C.  In.iustnes  for  the  Blind.  Inc.. 
Durham.  North  C.drolina 

Services 

lanitnrial'Custodial.  Max  Hosenn 

(Courthouse.  197  South  Main  Street. 

VVilkes-Barre.  I'ennsvlvania 
NF.A   I'nited  Rehabilitation  Services.  Inc:.. 

Wilkes  Barre.  Pennsylvania 
lanitorial.  (Custuiliai    VA  Outpatient  Clinic 

Charleston.  West  Virginia 
NP.A  Goodwill  Industries  of  Kanawha 

Valley,  Ini   ,  (Charleston.  West  Virginia 
Laborer,  Multi  Tasks  Support  Services.  Post 

wide.  Fort  Hood.  Texas 
NPA.  Professional  (iontrac  t  .Services.  Inc. 

Austin.  Texas 
Mailroom  Operation,  CSDA,  Rural 

Developnient  .AgeiK  v.  St    Louis. 

Missouri 
N'P.A   Mdl  ServK  es  ( iiirporatifin.  St.  Louis. 

Missouri 


Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were; 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3 .  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  deletion  from  the 
Procurement  List. 

The  following  service  has  been 
proposed  for  deletion  from  the 
Procurement  List: 

Service 

Commissary  Shelf  Stocking  &  Custodial 
Charles  Melvin  Price  Support  Center 
Commissary,  Granite  City.  Illinois 

Louis  R.  Bartalot, 

Deputy  Director  (Operations) 

[FR  Doc.  00-33360  Filed  12-28-00;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  Deletion  from 

the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  January  29,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 

October  27,  November  3  and  November 
13,  2000,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (65  F.R. 
64420,  66230  and  64417)  of  proposed 
additions  to  and  deletion  from  the 
Procurement  List: 

Additioiis 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  conunodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 


connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  F*rocurement  List: 

Commodity 

Rake,  Forest  Fire,  4210-00-540-4512. 

Services 

ADA  Compliance  Investigator, 
Department  of  Transportation, 
Maritime  Administration 
Headquarters,  Washington,  DC 

Administrative  Services,  U.S. 
Department  of  Agriculture,  Farm 
Service  Agency,  Kansas  City, 
Missouri. 

Administrative  Services,  U.S. 
Department  of  Agriculture,  Farm 
Service  Agency,  Kansas  City,  Missouri 

Administrative  Services,  U.S. 
Department  of  Agriculture,  Rural 
Development  Agency,  St.  Louis. 
Missouri. 
This  action  does  not  affect  current 

contracts  aweirded  prior  to  the  effective 

date  of  this  addition  or  options  that  may 

be  exercised  under  those  contracts. 

Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 


commodity  and  services  to  the 
Govenunent. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46--i8cJ  in 
connection  with  the  commodity  and 
services  deleted  from  the  Prociu-ement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4.  Accordingly.the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Commodities 

Water  Bag,  Nylon  Duck.  8465-01-321- 
1678,  8465-01-321-1678F. 

Louis  R.  Bartalot, 

Deputy  Director  lOperationsi. 

IFR  Doc,  00-33361  Fileci  12-28-00.  845  am] 

BILUNG  CODE  6353-01 -M 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 

Administration  (EDA). 

ACTION:  To  give  firms  an  opportunity  to 

comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


LIST  OF  PETITION  ACTION  BY  TRADE  ADJUSTMENT  ASSISTANCE  FOR  PERIOD  1 1/21/00-12/18/00 


Fimi  name 


Piller  Plastics 

Mo  Rad  Manufacturing,  Inc.  d.b.a.  Morad 

Radiator  Products. 
Sheppard  Orchards,  Inc 

Laurance  Brothers,  Inc  

Rick  Benjamin  Orchards  

Tele-Tech  Corporation  

Mini  Lace,  Inc 

Toy  Works,  Inc.  (The)  


Address 


Date 

petition 

accepted 


Product 


3925  S.  Grant  Street.  Washougal.  WA 

98671. 
1900  East  Malone,  Sikeston.  MO  63801 

3401    Dethman   Ridge   Dr..   Hood  River, 

OR  97031 . 
7360  Cooper  Spur  Road,  Parkdale.  OR 

97041. 
8675  Cooper  Spur  Road.  Parkdale.  OR 

97041 . 
2050  Fainway  Drive,  Bozeman,  MT  59715 

960  West  84th  Street,  HIaleah,  FL  33014    , 

Fiddler's  Elbow  Road,  Middle  Falls.  NY 
12848.  I 


12/04/00 


Injection  molded  parts  for  the  computet, 
toy.  tool  and  forestry  industries. 

Radiators  and  parts  for  the  agncultural  in- 
dustry. 
12/06/00  i  Pears. 


12/04/00 


12/06/00  t  Pears. 

12/06/00     Pears. 

36866    Telecommunications    transmission/recep- 
tion parts. 
12/07/00    Warp  knit  fabrics,  primarily  for  the  inti- 

1      mate  apparel  industry. 
12/07/00    Hand  pnnted  canvas  travel  bags,  door- 
I      mats,     kitchen     towels,     pillows     and 
i     stuffed  toys 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  11/21/00-1 2/1 8/00— Continued 


Firm  name 


Address 


Date 

petition 

accepted 


Product 


ZImmer  Industnes,  Inc 200    Central    Avenue,     Hawthorne.     NJ 

07506 

DDG   Inc   d  b  a  Windsurfing  Hawaii  11 14  June  Street   Hood  River  OR  97031 

Madden  Precision   Inc  3500    Charleston     Road      Norman     OK 

73069 
Goldens  FoundP/  and  Machine  Co  600  12th  Street.  Columbus,  GA  31902    ,. 


12/08/00  Perforated  steel  and  cutting  rule,  ie 
blades  used  by  business  form  and  la- 
bels industnes 

12/08/00    Sailboard  accessones  and  parts 

12/14/00     Valve  parts 

12/18/00  Component  for  agncultural  tractors  and 
medical  furniture — clutch  pedals  and 
bases  for  operating  room  tables. 


The  petitions  were  submitted 
pursuant  tn  section  251  of  the  Trade  Act 
of  1974  (19U.S.C.  2341).  ConsequentK  . 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  L'nited  State.-, 
of  articles  like  or  directly  compet'tive 
with  those  produced  hv  each  firm 
contributed  importajitly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

.\n\  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance.  Room 
7315.  Economic  Development 
Administration.  I'.S  Department  of 
Commerce.  Washington.  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  dav  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  pnigram  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313.  Trade 
Adjustment  Assistance. 

Dated   Detemher  14.  2000. 
Anthony  ]■  Meyer, 
Coordinator.  Trade  Adjustment  and 
Technical  Assistance. 
IFR  Doc  00-3.3330  Filed  12-28-00;  8:45  ami 


BILLING  CODE  3510-24-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(I.D.122200A] 

Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Habitat  Conservation 
Plans  proposed  for  Public  Utility 
District  No.  1  of  Douglas  County, 
Washington,  and  the  Public  Utility 
District  No.  1  of  Chelan  County, 
Washington 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
.Vtnuispheru  .Xdministration  (NOAA). 
Commeri  e 

ACTION:  \ntuo  of  document  availability: 
re(|ui''~t  tnr  I  niniueiits. 

SUMMARY:  This  notice  advises  the  public 
that  the  ['ublic  Utility  District  (PUD)  No. 
1  of  Douglas  County.  Washington,  and 
the  Pl'D  No.  1  of  Chelan  C;ountv. 
Washington.  (a[)plic  ants)  have 
submitted  individual  applications  to  the 
National  Marine  Fisheries  Service 
(NMFS)  for  incidental  take  permits 
pursuant  tn  the  End.ingered  Species  Act 
(ESA).  The  permit  ajiplications  are 
related  tn  the  effects  on  listed 
anadronious  fish  of  the  PUDs'  ongoing 
and  hiture  h\droele(:tri(  project 
operations  mi  the  inainstem  (Columbia 
River.  Each  PUD  has  in(  hided  with  its 
application  a  proposed  (draft) 
Anadromous  Fish  Agreement  and 
Habitat  Conservation  Plan  (HCP) 
designed  to  minimize  and  mitigate  any 
such  incidental  take  of  endangered  or 
threatened  s[>e(  ies,  as  required  bv  the 
ESA.  The  proposed  HCPs  are  also 
intended  to  serve  as  proposed 
agreements  to  satisfv  the  PUDs' 
obligations  under  the  Federal  Power  Act 
and  related  Federal  and  state  laws 
governing  project  effects  on  anadromous 
fish  and  their  habitat.  To  consider  the 
effects  of  these  proposed  HCPs.  the 
NMFS  has  prepared  a  DEIS  that  is  now- 
available  for  review  and  comment  by 
interested  parties. 


DATES:  Written  comments  on  the  DEIS 
must  be  received  on  or  before  March  29, 
2001. 

ADDRESSES:  For  copies  of  the  DEIS,  or  to 
provide  written  comments,  contact: 
National  Marine  Fisheries  Service. 
Northwest  Region,  Hydro  Program,  525 
NE  Oregon  Street.  Suite  420,  Portland. 
OR  97232-2737  (503-736-4734). 
Comments  may  also  be  sent  via  fax  to 
(503)  231-2318.  Comment  will  not  be 
accepted  if  submitted  via  email  or  the 
internet. 

The  DEIS  and  the  proposed  HCPs  are 
available  for  review  via  the  world  wide 
web  at  www.nwr.noaa.gov/lhydrop/ 
hvdroweb/ferc.htm  (under  the  "Related 
Documents  "  heading). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Dach.  Fisherv  Biologist.  Hvdro 
Program.  Portland.  OR  (503-736-4734). 
SUPPLEMENTARY  INFORMATION:  Under 
section  9  of  the  ESA  and  its 
implementing  regulations,  "taking"  of 
an  endangered  species  is  prohibited. 
However,  in  limited  circumstance 
NMFS  may  issue  a  permit  to  take 
endangered  species  if  such  taking  is 
incidental  to.  and  not  the  purpose  of  an 
otherwise  lawful  activity.  Regulations 
governing  permits  for  endangered 
species  can  be  found  in  50  CFR  part 
222. 

Anticipating  that  NMFS'  decision  to 
issue  an  incidental  take  permit,  as 
contemplated  by  the  proposed  HCPs, 
would  be  a  major  federal  action  under 
the  .Nati<jnal  Environmental  Policv  Act 
(NEPA).  the  PUDs  requested  that  NMFS 
conduct  a  coordinated  and  consolidated 
environmental  review  process  to 
facilitate  the  resolution  of  remaining 
issues  under  the  proposed  agreements 
while  complying  with  applicable 
Federal  and  state  legal  requirements. 

NMFS  considers  each  of  these  permit 
requests  to  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  in 
accordance  with  the  requirements  of 
NEPA.  NMFS  has  prepared  a  DEIS.  This 
notice,  provided  pursuant  to  NEPA 
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regulations  (40  CFR  1506.6),  advises  the 
public  that  the  DEIS  and  proposed  HCPs 
are  now  available  for  review  and 
conunent.  After  considering  any 
comments  received  pursuant  to  this 
notice,  NMFS  will  prepare  a  final  EIS 
and  make  a  final  determination 
regarding  the  sufficiency  of  the 
applications  in  accordance  with  the 
requirements  of  50  CFR  222.307,  If 
deemed  sufficient,  NMFS  thereafter  wiU 
publish  a  notice  that  the  applications 
are  available  for  public  comment,  as 
required  by  50  CFR  part  222,  prior  to 
reaching  a  decision  on  whether  to  issue 
or  deny  issuance  of  the  permits. 

The  following  species  and 
evolutionarily  significant  units  are 
included  in  these  Plans:  Endangered 
Upper  Coliunbia  River  (UCR)  spring-run 
chinook  salmon  (Oncorhynchus 
tshawytscha)  and  steelhead  (O.  mykiss), 
unlisted  UCR  summer/fall  chinook 
salmon  [O.  tshawytscha),  Okanogan 
River  and  Lake  Wenatchee  sockeye 
salmon  (O.  nerka],  and  UCR  coho 
salmon  [O.  kisutch).  The  Plan  also 
proposes  specific  procedures,  protection 
and  enhancement  measures  to  mitigate 
for  the  effects  that  the  Wells,  Rocky 
Reach  and  Rock  Island  hydroelecbic 
projects  will  have  on  these  species,  for 
a  period  of  50  years.  The  Wells  Dam  is 
owmed  and  operated  by  the  PUD  No.  1 
of  Douglas  County  and  the  Rocky  Reach 
and  Rock  Island  dams  are  owned  and 
operated  by  the  PUD  No.  1  of  Chelan 
County.  All  three  of  these  hydroelectric 
projects  are  located  on  the  Mid- 
Columbia  River  in  central  Washington 
state. 

The  applicants  have  provided 
proposed  HCPs  with  the  intent  of 
obtaining  incidental  take  permits 
pursuant  to  ESA  section  10(a)(1)(B).  The 
proposed  HCPs  were  developed  over 
several  years  of  negotiations  with 
Federal  and  state  resoiu'ce  agencies. 
Native  American  Tribes,  and  with 
American  Rivers  (a  non-governmental 
enviroimiental  organization).  While 
these  negotiations  produced  proposed 
agreements  on  many  important  issues,  it 
should  be  noted  that  not  all  parties  are 
in  support  of  the  HCPs  as  currently 
proposed.  NMFS  has  determined  that 
we  are  unable  to  execute  the  agreements 
until  a  public  review,  the  requisite 
environmental  reviews,  and  Federal/ 
Tribal  consultations  have  been 
completed. 

The  proposed  HCPs  include  a 
standard  of  "no  net  impact"  which 
consists  of  a  95-percent  juvenile  dam 
passage  survival  standard  and  a  91- 
percent  total  project  survival  standard 
for  each  of  the  Plan  species.  The  total 
project  survival  standard  includes  both 
the  juvenile  and  adult  life  stages  of  the 


Plan  species.  The  unavoidable  project 
mortality  (i.e.,  the  remaining  9-percent 
of  the  Plan  species  still  impacted  by 
project  operations)  will  be  mitigated 
through  a  habitat  conservation  fund  and 
a  supplementation  program.  The  habitat 
fund  will  address  2-percent  of  the 
unavoidable  loss  and  the 
supplementation  program  will  address 
the  remaining  7-percent.  As  a  result  of 
this  commitment,  the  applicants  are 
requesting  incidental  take  permits  with 
a  term  of  50  years,  settlement  under  the 
Federal  Power  Act  when  each  project  is 
relicensed,  and  a  "no  surprises" 
guarantee  from  the  Federal  government. 

Following  the  DEIS  public  review  and 
comment  period,  a  preferred  alternative 
will  be  selected  and  evaluated  for  its 
affect  on  ESA-listed  species.  At  that 
time,  NMFS  will  determine  the 
sufficiency  of  the  section  10(a)(1)(B) 
permit  applications  and  will  publish  a 
notice  of  availability  in  the  Federal 
Register  for  review  of  the  completed 
applications  and  the  Final 
Environmental  Impact  Statement  (FEIS). 
NMFS  will  make  its  decision  regarding 
issuance  of  the  permit  following 
completion  of  the  FEIS  and  permit 
application  review  period. 

The  DEIS  considers  the 
environmental  consequences  of  three 
alternatives:  (1)  no  action,  (2)  ESA 
coverage  piu-suant  to  section  7(a)(2),  and 
(3)  ESA  coverage  pursuant  to  section 
10(a)(1)(B).  Alternative  1,  the  no  action 
alternative,  would  result  in  continuation 
of  the  status  quo.  Alternative  2  would 
require  the  Federal  Energy  Regulatory 
Commission  to  implement  all  measures 
necessary  to  aid  in  the  recovery  of  listed 
species,  up  to  full  mitigation  of  the 
project  effects,  although  only  limited 
measures  would  be  applied  to  currently 
unlisted  species.  Alternative  3  would 
utilize  the  "no  net  impact"  standard,  as 
described  previously,  and 
implementation  processes  set  forth  in 
the  proposed  HCPs  to  both  protect 
ciurently  listed  species  and  to  further 
protect  and  enhance  the  remaining  Plan 
species  in  an  attempt  to  prevent  futiu-e 
listings.  The  results  of  implementing 
each  of  these  alternatives  on  the  human 
environment  have  been  assessed  in  the 
DEIS. 

NMFS  will  use  the  comments 
received  to  modify  the  DEIS  as 
appropriate  and  to  aid  in  the  selection 
of  the  preferred  alternative.  The 
applicants  will  then  have  an 
opportunity  to  modify  their  HCPs,  if 
necessary,  to  address  information 
provided  during  the  comment  period. 
Upon  completion  of  a  biological  opinion 
on  the  preferred  alternative,  NMFS  will 
render  its  decision. 


Dated:  December  22.  2000. 

Wanda  L.  Cain, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources.  S'ational  Marine 
Fisheries  Sen  tee. 

jFR  Doc.  00-33227  Filed  12-28-00;  8:4.5  am) 

BILUNG  CODE:  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

no.  122100C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Receipt  of  application  to  modify 
permits  (1231). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement: 

NMFS  has  received  applications  for 
permit  modifications  from:  Dr  Lew 
Ehrhart,  University  of  Central  Florida 
(1231). 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  January 
29,  2001. 

ADDRESSES:  Written  comments  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  The  applications  and 
related  documents  are  available  for 
review. 

For  permit  1231:  Office  of  Protected 
Resources,  Endangered  Species 
Division,  F/PR3,  1315  East-West 
Highway,  Silver  Spring,  MD  20910  (ph: 
301-713-1401.  fax:  301-713-0376). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permit  1213:  Terri  Jordan,  Silver  Spring, 
MD  (phone:  301-713-1401  xl48:  fax: 
301-713-0376);  e-mail: 
Terri.Jordan@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA).  is  based  on  a 
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finding  that  such  permits/mddifications 
(1)  are  applied  for  in  good  faith:  (2) 
would  not  operate"  to  the  disad\'antage 
of  the  listed  species  which  are  the 
subject  of  the  permits:  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authoritv  tt)  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  N'MFS 
regulations  t;o\erning  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  <i 
hearing  on  an  application  listed  in  thi> 
notice  should  set  out  the  specific 
reasons  whv  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES)   The  holding  of  >u(  h 
hearing  is  at  the  di.scretion  of  the 
Assistant  Administrator  for  Fisheries, 
N'OAA   .Ml  statements  and  opinions 
c;ontained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessanlv  reflect  the  views 
ofNMFS. 

Species  Covered  in  This  Notice 

The  following  spec:ies  and 
evolutionarily  significant  units  (ESU's) 
are  covered  in  this  notice: 

Sea  Turtle's 

Green  turtle  (diflonia  mrr/asi 

Modification  Requests  Received 

Permit  1231:  The  Recovery  Plan  ior 
the  U.S.  Population  of  Atlantic  Green 
Turtle  states  that  the  foremost  problem 
in  management  and  conservation  of  sea 
turtles  is  the  lack  of  basic  biological 
information.  This  study  proposes  to 
capture  turtles  living  in  the  Indian  River 
Lagoon  Estuarv  of  central  Florida  in 
Brevard  and  Indian  River  counties  The 
data  provided  by  the  study  will  include 
information  regarding  habitat 
requirements,  seasonal  distribution  ami 
abundance,  movement  and  growth. 
feeding  preferences,  sex  distribution 
and  the  prevalenf:e  and  severity  of 
fibropapiUoma. 

Modification  #1  would  authorize 
satellite  tags  to  be  deploved  on  eight  (HI 
green  turtles  over  the  life  of  th^'  permit. 
Turtles  will  be  captured  during  netting 
operations  under  permit  #1231  and 
#1 144  in  the  Indian  River  Lagoon.  FL 

UatHd,  DfcembHr  21.  2(il)U. 
Wanda  L.  Cain. 

Chift.  Eudangm'd  Specips  Division.  Office 
of  Protected  Resourves.  National  Marine 
Fisheries  Sen'ice. 

[FR  Dm.    00-3  f22r.  Filed  12-28-00:  8  4".  ami 
BILLING  CODE  3S10-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Ottier  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

December  26,  2000. 

AGENCY:  lliiinmittee  for  the 
Implement, ition  of  Textile  Agreements 
(CITAl 

ACTION:  Issuing  a  directive  to  the 
Gommiss loner  of  Gustoms  establishing 
Umits. 

EFFECTIVE  DATE:  lanuarv  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ro\ 

I'nger.  International  Trade  Specialist, 
Office  of  Te.xtiles  and  Apparel,  U.S. 
Peiiartment  of  C:ommerce.  (202)  482- 
4.:  1  J    F'nr  information  on  the  quota 
Ntatu>  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boanis  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://vvww customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  tall  (202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  s.-i  timi  204  ot  the  .'Xgrit.ultural 
Art  ot  I't'iti.  .is  .Jiii'iidod  (7  r.S.G.  I8.=i4): 
F:xecutive  Order  11()">1  of  Man  h  3,  1972,  as 
,^m^'nd^'l\ 

The  Bilateral  Textile  Agreement. 
effec:ted  bv  exi:hange  of  letters  dated 
lanuarv  10.  1997.  Mav  2.  1997  and 
December  10.  1997,  as  amended  and 
extended,  concerning  textiles  and  textile 
products,  produced  or  manufactured  in 
Taiwan,  establishes  limits  for  the  period 
lanuarv  1.  2001  through  March  31,  2001. 

In  the  letter  published  below,  the 
Ghairman  of  GITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  first  three  months  of  2001. 

These  limits  mav  be  revised  if  Taiwan 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  WTO 
agreement  is  applied  to  Taiwan. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  64  FR  71982. 
published  on  December  22.  1999). 
Information  regarding  the  2001 


CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Donald  R.  Foote, 

A(  tinti  ('.tidirman.  Committee  far  the 

Impii'mcnlation  of  Tpxtilf  Agreements 

(Committee  for  the  Implementation  of  Textile 
.■\greemenfs 

Dw  ember  26.  2000. 

( jimmissionor  of  Customs. 
Pepartment  of  the  Treasun,\  Washington.  DC 
20229^ 
Dear  Coninussioner:  Pursuant  to  section 
204  of  the  .^grU:ulturai  Act  of  1956.  as 
amended  (7  C.S.C.  1854);  Executive  Order 
1  16.51  of  March  3,  1972,  as  amended:  and  the 
Bildterai  Textile  .Agreement,  effected  by 
exchange  of  letters  dated  lanuarv  10.  1997 
rind  .Mas  2.  1997.  as  amended  and  extended. 
lietween  the  Governments  of  the  I'nited 
.States  and  Taiwan,  you  are  directed  to 
prohibit,  effective  on  [anuary  1.  2001.  entr\ 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
ofc:otton,  wool,  man-made  fiber,  silk  blend 
•ind  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produi  I'd  or  manufai  tured  in  Taiwan  and 
exported  during  the  three-month  period 
which  begins  on  lanuarv  1.  2001  and  extends 
thr(jugh  March  31.  2001.  in  excess  of  the 
following  levels  of  restraint: 


Category 


Twelve-month  limit 


Group  1 
200-224,  225/317/ 
326  226.  227, 
229  300/301/ 
607.  313-315. 
360-363.  369- 
17670-U870'. 
369-S2.  369- 
03  400-414, 
464^69.  600- 
606  611,  613/ 
614/615/617, 
618  619/620. 
621-624.  625/ 
626/627/628/ 
629,  665,  666. 
669-?".  669- 
T^.  669-05. 
670-H  ■  and 
670-0  8.  as  a 
group 

Sublevels  in  Group  I 
218       


145,584,324  square 
meters  equivalent. 


225/31 7/326 

226  

300/301/607 


5,611.493  square  me- 
ters. 

9,960.385  square  me- 
ters. 

1 ,807.492  square  me- 
ters 

435,688  kilograms  of 
wfiich  not  more  than 
363,074  kilograms 
shall  be  m  Category 
300:  not  more  than 
363,074  kilograms 
shall  be  in  Category 
301 :  and  not  more 
than  363.074  kilo- 
grams shall  be  in 
Category  607 
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Category 


363  

369-17670-U870 
611  

613/614/615/617  . 

619/620  


625/626/627/628/ 

629. 

669-P  

66»-T 

670-H  

Group  I  sut>group 
200,  219.  313, 

314.  315,  361. 

369-S  and  604, 

as  a  group. 
Within  Group  I  sub- 
group 

200  

219  


313 


314 


315 


361   

369-S  

604  

Group  11 

237,  239.  330- 
332.  333/334/ 
335.  336.  338/ 
339,  340-345, 
347/348.  349, 
350/650,351. 
352/652,  353, 
354,  359-0/ 
659-C9,  359-H/ 
659-H  '0,  359- 
O",  431-444. 
445/446,  447/ 
448,  459,  630- 
632,  633/634/ 
635,  636,  638/ 
639,  640,  641- 
644.  645/646, 
647/648,  649, 
651 .  653.  654, 
659-S  '2,  659- 
013,831-844 
and  846-859, 
as  a  group. 
Sublevels  in  Group  II 

237  

239  

331   

336  

338/339  

340  

345  

347/348  


352/652  

359-C/659-C 
359-H/659-H 

433  

434  


Twelve-month  limit 


3,025,018  numbers. 

12,570.241  kilograms. 

808,836  square  me- 
ters. 

5,016,320  square  me- 
ters. 

3.687.073  square  me- 
ters. 

4,797,753  square  me- 
ters. 

87,221  kilograms. 

283,488  kik}grams. 

4,813,482  klk>grams. 

37.024.512  square 
meters  equivalent. 


181.318  kilograms. 

4,126,617  square  me- 
ters. 

16.765,276  square 
meters. 

7.350,600  square  me- 
ters. 

5,632,433  square  me- 
ters. 

364.228  numbers. 

120,833  kilograms. 

58.141  kilograms. 

186,167,900  square 
meters  equivalent. 


177,150  ctozen. 

1 .452,293  kik>grams. 

126,955  dozen  pairs. 

30,181  dozen. 

201 .949  dozen. 

276.730  dozen. 

31.536  dozen. 

262.591  dozen  of 
which  not  more  than 
262.591  dozen  shall 
be  in  Categories 
347-W/348-W  ■>*. 

800,742  dozen. 

356.957  kilograms. 

1,200.281  kik>grams. 

3,833  dozen. 

2.662  dozen. 


Category 


435  

436  

438  

440  

442  

443  

444  

445/446  

631  

633/634/635 


Twelve-month  limit 


638/639 

640  


642  

643  

644  

645/646 
647/648 


659-S  

835  

Group  II  Sut>group 
333/334/335.  341 , 
342,  350/650, 
351,447/448. 
636,  641  and 
651,  as  a  group. 
Within  Group  II  Sub- 
group 
333/334/335  


6.321  dozen. 

1.259  dozen. 

7,103  dozen. 

1 ,376  dozen. 

10,807  ctozen. 

10,733  numbers. 

15,286  numbers. 

33,895  dozen. 

1,273,773  dozen  pairs. 

403,020  dozen  of 
which  not  more  than 
236,548  dozen  shall 
be  In  Categories 
633/634  and  not 
more  than  209,612 
dozen  shall  be  in 
Category  635. 

1.618,812  dozen. 

261,106  dozen  of 
whch  not  more  than 
69,464  dozen  shall 
be  In  Category  640- 

191,625  dozen. 

127,725  numbers. 

192,181  numbers. 

1,012,874  dozen. 

1,294,186  dozen  of 
which  not  more  than 
1,294,186  dozen 
shall  be  in  Cat- 
egories 647-W/648- 

394.948  kilograms. 
5,051  dozen. 

19,283,249  square 
meters  equivalent. 


341  

342  

350/650 

351  

447/448 

636  

641   


651  

Group  III 
Sublevel  In  Group 

845  


77,648  dozen  of  which 
not  more  than 
42,059  dozen  shall 
be  in  Category  335. 

84.658  dozen. 

52,886  dozen. 

34,388  dozen 

87,985  dozen. 

5,238  dozen. 

96,468  dozen. 

180,630  dozen  of 
which  not  more  than 
63,221  dozen  shall 
be  in  Category  641- 
YT7. 

110,339  dozen. 


210,522  dozen. 


1  Category  870;  Category  369-L:  only  HTS 
numbers  4202.12.4000,  4202.12.8020. 
4202  12.8060,  4202.92.1500,  4202.92  3016, 
4202.92.6091  and  6307.90.9905;  Category 
670-L:  only  HTS  numbers  4202.12.8030. 
4202.12.8070,  4202.92.3020.  4202.92.3031, 
4202.92.9026  and  6307.90.9907. 

2  Category  369-S:  only  HTS  number 
6307.10.2005. 


3  Category  369-0:  all  HTS  numbers  except 
4202.12.4000,    4202.12.8020,    4202  12  8060 
4202.92.1500,    4202.92.3016,    4202  92.6091 
6307.90.9905       (Category       369-L);       and 
6307.10.2005  (Category  369-S) 

"Category  669-P:  only  HTS  numbers 
6305.32.0010,  6305.32.0020,  6305.33.0010 
6305.33.0020  and  6305.39.0000. 

5  Category  669-T:  only  HTS  numbers 
6306.12.0000,  6306.19.0010  and 
6306.22.9030. 

6  Category  669-0:  all  HTS  numbers  except 
6305.32.0010,  6305  32.0020,  6305.33.0010 
6305.33.0020,  6305.39.0000  (Category  66^ 
P);  6306.12.0000,  6306.190010  and 
6306.22.9030  (Category  669-T). 

''Category  670-H:  only  HTS  numbers 
4202.22.4030  and  4202.22.8050. 

8  Category  670-O:  all  HTS  numbers  except 
4202.22.4030,  4202.22.8050  (Category  670- 
H);  4202.12.8030,  4202  12.8070, 
4202.92.3020.  4202.92.3031.  4202  92.9026 
and  6307.90.9907  (Category  670-L). 

9  Category  359-C:  only  HTS  numbers 
610342.2025,  6103498034,  610462.1020. 
6104.69.8010,  6114.20.0048,  6114.20.0052. 
6203.42.2010,  6203.42.2090,  6204.62.2010. 
6211.32.0010,  6211.32.0025  and 
6211.42.0010;    Category    659-C:    only    HTS 

6103.43.2020. 


numbers        6103.23.0055, 
6103.43.2025,    6103.492000 


6104.63.1030. 
6114.30.3044. 
6203  43.2090, 
6204.63.1510. 
6211.33.0010, 


6103  49.8038. 
6104.69.1000. 
6114.30.3054, 
6203.49.1010. 
6204.69  1010. 
6211.33  0017 


6104.63.1020 
6104.69.8014, 
6203.43.2010. 
6203.49.1090, 
6210.10.9010. 
and  621 1.43.0010. 

'"Category  359-H 
6505.90.1540 
659-+H:  only 
6504.00.9015 
6505.90  6090 
6505.90.8090 

1' Category  359-0:  all  HTS  numbers  except 
6103.42.2025.    6103.49.8034,    6104.62.1020, 
6114.20.0048.    6114.20.0052. 
6203.42.2090.    6204.62  2010. 
6211.32.0025  and 

(Category  359-C); 

and    6505.90.2060    (Category 


only    HTS    numbers 

and    6505.90.2060:    Category 

HTS    numbers    6502.00.9030. 

6504.00.9060,    6505  90.5090. 

6505.90,7090  and 


6104.69.8010. 
6203.42.2010. 
6211.32.0010, 
6211.42.0010 
6505.90.1540 
359-H). 

'^Category 
6112.31.0010. 
6112.41.0020. 
6211.11.1010, 


659-S:     only 
6112.31  0020. 
6112.41.0030. 
6211,11.1020. 


HTS  numbers 
611241,0010. 
6112  41  0040. 
6211  12  1010 


and  6211.12.1020, 

'3  Category  659-0:  all  HTS  numt>ers  except 
6103.23.0055.  6103.43,2020.  6103  43.2025. 
6103.49.2000.  6103,49.8038.  6104,63.1020. 
6104.63.1030.  6104.69.1000.  6104.69.8014, 
6114.30.3044.  6114.30.3054,  6203  43.2010. 
6203.43.2090.  6203.49.1010.  6203.49  1090. 
6204.63.1510,  6204.69.1010.  6210.10.9010 
6211.33.0010.  6211.330017  and 

6211.43.0010  (Category  659-C): 

6502.00.9030,  6504.00.9015.  6504.00.9060. 
6505.90.5090.  6505.90.6090.  6505.90.7090. 
6505.90.8090  (Category  659-H): 

6112.31.0010,  6112.31.0020,  611241.0010, 
6112.41.0020.  6112.41.0030,  6112  41.0040, 
6211.11.1010,  6211.11.1020,  6211121010 
and  6211.12.1020  (Category  659-S) 
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"•Category  347-W     only    HTS    numbers 

6203  1 9  1 020  6203  1 9  9020     6203  22  3020. 

6203.22  3030.  6203  42  4005.     6203  42  4010. 

6203  42.401 5.  6203  42  4025     6203  42  4035, 

6203  42  4045  6203  42  4050.  6203  42  4060 
6203498020.  6210409033.  621120  1520 
621120  3810  and  621132  0040;  Category 
348-W     only  HTS    numbers    6204  12  0030 

6204  1 9 .  8030 ,  6204  22  3040 .  6204  22  3050 
6204  29  4034.  6204  62  3000  6204  62  4005 
6204  62  4010  6204  62  4020  6204  62  4030 
6204  62  4040  6204  62  4050,    6204  62  4055 

6204  62  4065,  6204  69  6010     6204  69  9010 

6210  50  9060  621120  1550     621120  6810 

6211  42  0030  and  6217  90  9050 

'*  Category  640- Y     only     HTS    numbers 

6205  30  20 1 0 .  6205  30  2020 .  6205  30  2050 
and  6205  30  2060 

"=  Category  647-W     only    HTS    numbers 

6203  23  0060  6203  23  0070     6203  29  2030 

6203  29  2035  6203  43  2500     6203  43  3500 

6203  43  4010  6203  43  4020     6203  43  4030 

6203  43  4040.  6203  49  1 500     6203  49  201 5 

6203  49  2030  6203  49  2045     6203  49  2060 

6203  49  8030,  6210  40  5030  621120  1525 
621120  3820  and  621133  0030.  Category 
648-W     only  HTS    numbers    6204  23  0040 

6204  23  0045.  6204  29  2020  6204  29  2025 
6204  29  4038,  6204  63  2000  6204.63  3000 
6204  63  35 1 0 .  6204  63  3530 ,  6204  63  3532 
6204  63  3540  6204  69  2510,  6204  69  2530 
6204  69  2540  6204  69  2560  6204  69  6030 
6204  69  9030  6210  50  5035  621120  1555, 
621 1  20  6820  621 1  43  0040  and 
6217.90  9060 

■'Category  641 -Y      only     HTS     numbers 

6204  23  0050  6204  29  2030,  6206  40  3010 
and  6206  40  3025 

rhf  limii.s  set  forth  above  are  subject  to 
adjustment  pursuant  tf)  the  current  bilateral 
dijreenient  coik  erning  imports  of  textile  and 
rtpparel  pn.idui  t>  from  Taiwan. 

Produi  t.s  in  the  .ibove  categories  exported 
during  2000  shall  be  charged  to  the 
applicable  categorv  limits  for  that  year  (see 
directive  dated  November  2.  1999)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  rnav  be  revised  if  Taiwan 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  WTO  agreement 
is  applied  to  Taiwan. 

The  conversion  factors  are  as  follows: 


Category 


Conversion  factors 

(square  meters  equiva- 

lenlcategorv  unit) 


300/301/607        

8.5 

333/334/335   

33:75 

352/652           

11.3 

35&-C/659-C   

10.1 

359-Hy659-H   

369-U670-b870 

633/634/635 

638/639 

11.5 
3.8 
34.1 
12.5 

In  carrving  out  the  above  directions,  the 
(Commissioner  of  Customs  should  construe 
entrv  into  the  Inited  States  for  ccjnsumption 
to  include  entr\'  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  ,\greements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a](l). 


Sincerely. 
Dunalii  R.  Foote, 

Acting  Chairman.  Committer  Un  the 
Implfnifntutiun  of  Tiwlili'  Agreemi-nts. 

(KR  Doc  OO-iVl-ilfia  Filed  12-28-00:  8:45  am) 

BILLING  CODE  3510-DR-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Availability  of  Funds  To 
Support  Service-related  Activities  of 
Former  AmeriCorps  Memt)ers 

agency:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds 


SUMMARY:  The  Corporation  for  National 
and  Community  Service  (the 
Ciorporation)  will  u.se  up  to  $100,000  to 
enter  into  a  cooperative  agreement 
under  subtitle  H  of  the  National  and 
(kimmunitv  .Service  Act  of  1990.  as 
aniencied.  to  support  efforts  to:  (1) 
Conduct  outreach  to  former  AmeriCorps 
members  to  support  their  participation 
in  service  activities  with  current 
.AmeriCorps  members  and  (2)  develop 
and  implement  strategies  to  enable 
former  and  current  AmeriCorps 
members  to  receive  additional 
education  credits  and  benefits  for  their 
service. 

DATES:  All  proposals  must  arrive  at  the 
CCorporation  for  National  Service  no 
later  than  5:00  p.m..  Eastern  Daylight 
Time.  lanuary  23,  2001.  The 
C^orporation  anticipates  announcing  its 
selection  under  this  announcement  no 
later  than  February  2,  2001. 
ADDRESSES:  Proposals  mu.st  be 
submitted  to  the  Corporation  at  the 
following  address:  Corporation  for 
National  and  (Community  Service,  Attn: 
Susannah  Washburn.  1201  New  York 
Avenue  NW..  Washington.  DC  20525. 
This  notice  may  be  requested  in  an 
alternative  format  for  the  visually 
impaired 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  an 
application,  contact  Shelly  Ryan  at  (202) 
606-3000.  e.xt.  549.  or  TDD:  202-565- 
2799,  or  TTY  via  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Corporation  is  a  federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgrounds 
to  engage  in  community-based  service  to 
meet  the  nation's  educational,  public 
safety,  environmental  and  other  human 
needs,  in  doing  so,  the  Corporation 


fosters  civic  responsibility,  strengthens 
the  ties  that  bind  us  together  as  a 
people,  and  provides  educational 
opportunity  for  those  who  make  a 
substantial  commitment  to  service.  This 
year,  the  Corporation  will  support  over 
40.000  AmeriCorps  members  who 
perform  substantial  service  in 
communities  across  the  country  and 
over  one  million  students  in  service- 
learning  programs,  including  programs 
at  institutions  of  higher  education. 
Since  its  inception  in  1993,  including 
the  current  class  in  service,  more  than 
200,000  individuals  have  enrolled  in 
AmeriCorps. 

Under  subtitle  H  of  the  National  and 
Community  Service  Act,  the 
Corporation  may  support  innovative 
and  model  programs. 

Under  this  authority  the  Corporation 
is  now  making  available  up  to  $100,000 
for  the  purpose  of  supporting  efforts  to 
conduct  outreach  to  former  AmeriCorps 
members  to  support  their  engaging  in 
service  activities  with  current 
AmeriCorps  members  and  to  identify 
and  encourage  model  programs  at 
institutions  of  higher  education  to 
enable  former  and  current  AmeriCorps 
members  to  receive  additional 
education  credits  and  benefits  for  their 
service. 

The  Corporation  anticipates  making  a 
single  award  to  an  organization  that  has 
the  capacity  and  experience  to  carry  out 
the  purposes  described  below.  The 
award  is  anticipated  to  be  for  a  12- 
month  period,  with  a  suggested  start 
date  of  February  1,  2001.  Applicants 
should  specify  the  period  and  start  date. 

Purpose  of  Cooperative  Agreement 

Among  the  program  objectives  under 
the  National  and  Community  Service 
Act  are:  to  encourage  each  participant  to 
engage  in  public  and  community  service 
after  completion  of  the  program  and  to 
expand  educational  opportunity  by 
rewarding  individuals  who  participate 
in  national  service  with  increased 
ability  to  pursue  higher  education. 

Many  individual  programs  in  which 
AmeriCorps  members  participate 
conduct  activities  that  accomplish  these 
objectives.  For  example,  individual 
programs  invite  former  members  to 
serve  with  current  members  on  national 
days  of  service  such  as  Martin  Luther 
King,  Jr.  Day.  Further,  several  programs 
in  which  AmeriCorps  members  serve 
are  sponsored  by  organizations  that 
partner  with  an  institution  of  higher 
education  to  offer  credit  for  service  in 
AmeriCorps  or  scholarships  to  attend 
school  based  on  service  in  AmeriCorps. 

Although  many  local  activities  occur, 
there  is  a  need  for  support  for  more 
systematic  nationwide  support  to 
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enhance  local  activities.  For  example, 
there  is  no  single  place  where  a 
prospective,  current,  or  former 
AmeriCorps  member  may  go  to  learn 
education  opportunities  and  benefits  at 
institutions  of  higher  education  that  are 
linked  directly  to  service  in 
AmeriCorps.  Further,  there  is  no 
nationwide  effort  to  reach  out  to  alumni 
to  support  their  involvement 
specifically  in  all  AmeriCorps 
gatherings  held  by  state  commissions 
across  the  country. 

The  purpose  or  this  cooperative 
agreement  is  to  support  activities  that 
reach  across  states  and  individual 
programs  that  will  serve  to  support 
alumni's  engaging  in  service  activities 
with  current  AmeriCorps  members  and 
to  identify  and  encourage  efforts  to 
enable  former  and  current  AmeriCorps 
members  to  receive  additional 
education  credits  and  benefits  for  their 
service. 

Eligible  Applicants 

Eligible  applicants  for  this  funding  are 
nonprofit  organizations  with  experience 
in  promoting  the  involvement  of 
AmeriCorps  alumni  in  service  activities 
nationwide.  An  organization  described 
in  section  501(c)(4)  of  the  Internal 
Revenue  Code  of  1986  26  U.S.C. 
501(c)(4),  that  engages  in  lobbying 
activities,  is  not  eligible  to  be  a  grantee. 
Based  on  the  requirements  for 
applicants  and  the  nimiber  of 
agreements  to  be  awarded  imder  this 
notice,  the  Corporation  expects  fewer 
than  ten  applications  to  be  submitted. 

Types  of  Activities 

The  following  are  examples  of  the 
types  of  activities  that  the  cooperative 
agreement  may  support.  The  applicant 
may  choose  to  propose  one  or  more  of 
the  foUowring  or  propose  additional 
activities  consistent  with  the  purposes 
described  above. 

•  Development  and  dissemination  of 
a  directory  of  higher  education 
programs  for  cvurent  members  and 
alumni  that  offer  special  programs, 
credit,  or  financial  assistance  for  those 
currentiy  or  formerly  engaged  in 
AmeriCorps  activities. 

•  Outreach  efforts  to  consortia  of 
institutions  of  higher  education  to  link 
service  in  AmeriCorps  more  closely 
with  academic  programs  at  institutions 
of  higher  education. 

•  Outreach  efforts  to  support  the 
mobilization  of  alumni  to  participate  in 
All  AmeriCorps  gatherings  and  other 
service  events  that  link  current  and 
former  members  in  carrying  out  service 
to  their  conununities. 

•  Technical  assistance  to  state 
commissions  and  other  entities  that  will 


support  carrying  out  high  quality  all- 
member  gatherings  within  a  state, 
including  the  involvement  of  former 
members  serving  in  that  state. 

The  above  are  examples  only;  the 
applicant  should  propose  the  best 
strategies  for  carrying  out  the  purposes 
described  above. 

Application  Requirements 

To  be  considered  for  funding,  eligible 
applicants  should  submit  the  following: 

1.  An  Application  for  Federal 
Assistance  (SF  424). 

2.  Budget  Information — Non- 
Construction  Programs  (SF  424A). 

3.  A  Budget  Narrative  that  provides  a 
description  of  the  budget  form.  It  may 
be  easier  to  complete  the  budget 
narrative  first,  using  the  line  items  on 
the  SF  424A  as  a  guide.  The  budget 
narrative  should  be  in  the  same  order  as 
the  budget  form  with  requested 
Corporation  funds  clearly  defined.  For 
each  of  the  line  items  contained  on  the 
budget  form,  provide  a  full  explanation 
in  the  budget  narrative  that  explains  the 
item,  its  purpose,  and  shows  how  you 
calculated  the  cost. 

4.  Assiu-ances — Non-Construction 
Programs  (SF  424B). 

5.  A  Program  Narrative  (no  more  than 
.15  pages)  that  includes: 

a.  The  organization's  background  and 
capacity  to  provide  sound  programmatic 
and  fiscal  oversight,  including  any 
experience  in  administering  federal 
grants. 

b.  A  description  of  the  organization's 
experience  in  promoting  the 
involvement  of  AmeriCorps  alumni  in 
service  activities. 

c.  The  organization's  plan  for  meeting 
the  purposes  of  this  grant,  including:  the 
activities  to  be  conducted,  the  outcomes 
of  those  activities,  and  proposed 
timelines  for  all  activities  and  outcomes. 

d.  Description  of  resources  available 
to  manage  this  grant. 

Applicants  must  submit  one 
imbound,  original  proposal  and  two 
copies  to  the  Corporation  at  the 
following  address:  Corporation  for 
National  and  Community  Service,  Attn: 
Susaimah  Washbiirn,  1201  New  York 
Avenue  NW,,  Washington,  D.C.  20525. 
We  will  not  accept  any  proposals 
submitted  by  facsimile. 

Copies  of  the  SF  424,  SF  424A,  and 
SF  424  B  can  be  obtained  at  the 
following  website:  http:// 
fiIlfonn.gsa.gov/.  For  a  printed  copy  of 
any  of  these  materials,  please  contact 
Shelly  Ryan  at  (202)  606-5000,  ext.  549. 

Selection  Process  and  Criteria 

In  awarding  these  grants,  the 
Corporation  will  consider  program 
design  (60%);  organizational  capacity 


(25%);  and  budget/cost  effectiveness 
(15%).  Applicants  must  propose  clearly- 
defined  and  specific  activities  to  carry 
out  the  purposes  of  this  grant.  The 
Corporation  will  make  all  final 
decisions  concerning  the  award  and 
may  require  revisions  to  the  original 
grant  proposal  in  order  to  achieve  the 
objectives  under  this  Notice. 

(Catalog  of  Federal  Domestic  .\ssistance 
#94.007. 

Dated:  December  21.  2000. 

Gary  Kowalczyk, 

Coordinator,  S'ational  Ser\'ice  Programs, 
Corporation  for  Sational  and  Community 
Service. 

[FR  Doc.  00-33275  Filed  12-28-00;  8:45  am) 

BILUNG  CODE  60SC-28-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness), 
DoD. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  27, 
2001. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  for  Personnel  &  Readiness, 
Program  Integration.  Legal  Policy, 
ATTN:  Lt  Col  Karen  Kinlin,  4000 
Defense  Pentagon,  Washington,  DC 
20301-4000. 
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FOR  FURTHER  INFORMATION  CONTACT:  Tu 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instrument,  please 
write  to  the  above  address  or  call  at 
(703) 697-3387. 

Title.  Associatfd  Form,  and  OMB 
Control  \umber:  Indebtedness  of 
Military  Personnel — Involuntary- 
Allotments:  DD  Form  2653;  OMB 
Control  Number  0704-0367 

.Vpeds  and  Uses:  Public  Law  103-94. 
"The  Hatch  Act  Reform  Amendments  of 
1993."  directs  the  establishment  of 
provisions  for  the  involuntary-  allotment 
of  the  pav  of  a  member  of  the  Uniformed 
Services  for  indebtedness  owed  a  third 
party  based  on  a  court  order  and  as 
determined  by  competent  military  or 
executive  authority  to  be  in  compliance 
with  the  Soldiers'  and  Sailors'  Civil 
Relief  Act  of  1940.  These  provisions 
must  also  take  into  consideration  the 
absence  of  a  member  of  the  Uniformed 
Services  from  appearance  in  a  judicial 
proceeding  if  the  absence  results  from 
the  exigencies  of  military-  duty.  The 
information  collected  hereby  provides 
exigencies  of  military  duty.  The  DD 
Form  2653,  "Indebtedness  of  Military- 
Personnel — Involuntary  Allotments," 
provides  the  respondent  the  opportunity 
to  submit  all  information  on  one  form 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for 
profit. 

Annual  Burden  Hours:  4.657. 

Number  of  Respondents:  9,314. 

Responses  per  Respondent:  One. 

Average  Burden  per  Response  30 

minutes. 

Frequency:  On  occasion 
SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

This  information  is  used  by  the 
Department  of  Defense  to  initiate  an 
involuntary  allotment  from  the  pay  of  a 
member  of  the  Uniformed  Services  for 
indebtedness  owed  a  third  party  as 
determined  by  the  final  judgment  of  a 
court.  This  requirement  was  created  bv 
"The  Hatch  Act  Reform  Amendments  of 
1993,  "  Public  Law  103-94.  The  DD 
Form  2653,   "Involuntary  Allotment 
Application."  requires  the  creditor  to 
provide  identifying  information  on  the 
member  of  the  LIniformed  Services: 
certify  a  judgment  was  obtained  and 
that  the  member's  rights  under  the 
Soldiers  and  Sailors'  Civil  Relief  Act 
were  protected. 


D.itei)   [>■(  timber  22.  2000. 
Patricia  L.  Toppings. 

Alternate  OSD  Fedenil  Register  Liaison 

Officer.  Department  ol  Defense. 

(FR  Uac.  00-13278  Filed  12-28-00;  8:45  ami 

BILLING  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Defense  Finance  and 
Accounting  Service,  DoD. 
ACTION:  Notice. 


SUMMARY:  in  compliance  with  Section 
:3506tc)|2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Defense 
Finance  and  Accounting  Service 
announces  the  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  27, 
2001 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Defense  Finance  and  Accounting 
Service,  ATTN:  Lynne  Anderson,  1931 
Jefferson  Davis  Highway,  CM#3-Second 
Floor.  Arlington,  VA  22240-5291. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or 
call.  DFAS.  Studies  &  Analysis  at  (703) 
607-3700 

Title.  Associated  Form,  and  OMB 
Number:  Customer  Satisfaction 
Suiveys — Generic  Clearance:  OMB 
Number  073Q-0003. 

Needs  and  L'ses:  The  information 
c:ollec:tion  requirement  is  necessary  to 
determine  the  kind  and  quality  of 
services  DFAS  customers  want  and 
expect,  as  well  as  their  satisfaction  with 
DFAS's  existing  services. 


Affected  Public:  Individuals  or 
Households,  Business  or  other  for  profit. 
Not-for-profit  institutions.  Federal 
Government,  and  State,  Local  or  Tribal 
Governments. 

Annual  Burden  Hours:  Estimated 
2,000 

Number  of  Respondents:  Estimated 
15,000 

Responses  per  Respondent:  1 

Average  Burden  per  Response:  8 
minutes 

Frequency:  Annually 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

DFAS  will  conduct  a  variety  of 
activities  to  include,  but  not  necessarily 
limited  to  customer  satisfaction  surveys, 
transaction  based  telephone  interviews. 
Interactive  Voice  Response  Systems 
(IVRS)  telephonic  surveys,  etc.  If  the 
customer  feedback  activities  were  not 
conducted,  DFAS  would  not  only  be  in 
violation  of  E.O.  12862,  but  would  also 
not  have  the  knowledge  necessary  to 
provide  the  best  service  possible  and 
provide  unfiltered  feedback  from  the 
customer  for  our  process  improvement 
activities.  The  in*''irmation  collected 
provides  infom^i      on  about  customer 
perceptions  and  can  help  identify 
agency  operations  that  need  quality 
improvement,  provide  early  detection  of 
process  or  systems  problems,  and  focus 
attention  on  areas  where  customer 
service  and  functional  training  or 
changes  in  existing  operations  will 
improve  service  delivery. 

Dated:  December  22.  2000 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  00-33279  Filed  12-28-00;  8:45  am] 

BILLING  CODE  5001 -1(MI 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Defense  Finance  and 
Accounting  Service,  DD. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Defense 
Finance  and  Accounting  Service 
announces  the  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessan'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
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whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  27, 
2001. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Defense  Finance  and  Accounting 
Service — Kansas  City,  Financial 
Services  Division  (DFAS-DEDBD/KC), 
ATTN:  Ms.  Cynthia  Burgess,  1500  East 
95th  Street,  Kansas  City,  MO  64197- 
0030. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or 
call,  Ms.  Cynthia  Burgess,  816-926- 
3575. 

Title,  Associated  Form,  and  OMB 
Number:  Statement  of  Claimant 
Requesting  Recertified  Check,  DD  Form 
2660;  OMB  Number  0730-0002. 

Needs  and  Uses:  In  accordance  with 
TFM  Volume  1,  Part  4,  Section  706.20 
and  DoD  7000. 14-R,  Volume  5,  there  is 
a  requirement  that  a  payee  identify 
himself/herself  and  certify  as  to  what 
happened  to  the  original  check  issued 
by  the  government  (non-receipt,  loss, 
destruction,  theft,  etc.).  This  collection 
will  be  used  to  identify  rightful 
reissuance  of  government  checks  to 
individuals  or  businesses  outside  the 
Department  of  Defense. 

Affected  Public:  Individuals  or 
businesses  or  other  for-profit. 

Annual  Burden  Hours:  9,042  hours. 

Number  of  Respondents:  108,500. 

Responses  per  Respondent:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

The  Statement  of  Claimant  Requesting 
Recertified  Check  is  used  to  ascertain 
pertinent  information  needed  by  the 
Department  of  Defense  in  order  to 
reissue  checks  to  payees,  if  the  checks 
have  not  been  negotiated  to  financial 
institutions  within  one  (1)  year  of  the 
date  of  issuance,  when  an  original  check 
has  been  lost,  not  received,  damaged, 
stolen,  etc.  The  form  will  be  completed 


by  the  payee  who  was  issued  the 
original  check.  The  information 
provided  on  this  form  will  be  used  in 
determining  whether  a  check  may  be 
reissued  to  the  named  payee. 

Dated;  December  22,  2000. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaisdn 
Officer,  Department  of  Defense. 

[FR  Doc.  00-33280  Filed  12-28-00;  8:45  am] 
BILUNG  CODE  5001 -lO-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Availability  of  The  National 
MissMe  Defense  Deployment  Final 
Environmental  Impact  Statement 

AGENCY:  Ballistic  Missile  Defense 

Organization,  DoD. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Ballistic  Missile  Defense 
Organization  (BMDO)  announces  the 
availability  of  the  National  Missile 
Defense  (NMD)  Deployment  Final 
Environmental  Impact  Statement  (FEIS). 
The  FEIS  assesses  the  potential  impacts 
associated  with  the  possible  deployment 
of  the  NMD  system. 
COMMENTS:  The  review  period  for  the 
FEIS  will  end  on  January  29,  2001  and 
comments  must  be  received  by  this  date. 
Written  comments  and  inquiries  on  the 
FEIS  or  a  request  for  a  copy  of  the  FEIS 
should  be  directed  to:  SMDC-EN-V 
(Ms.  Julia  Hudson),  U.S.  Army  Space 
and  Missile  Defense  Command,  PO  Box 
1500,  Huntsville,  AL  35807-3801, 
telephone  (256)  955-4822. 
SUPPLEMENTARY  INFORMATION:  The 
BMDO  announced  the  availability  of  the 
National  Missile  Defense  Deployment 
Draft  Environmental  Impact  Statement 
(DEIS)  on  October  1,  1999  (64  FR  190 
53364)  providing  notice  that  the  DEIS 
was  available  for  conmient.  The  public 
review  period  was  from  October  1,  1999 
through  January  19,  2000.  Public 
hearings  were  held  October  26  through 
November  9,  1999.  Comments  from  the 
DEIS  review  and  public  hearings  have 
been  considered  and  included  along 
with  responses  in  the  FEIS. 
Additionally,  availability  of  an 
Upgraded  Early  Warning  Radar 
Supplement  to  the  NMD  Deployment 
DEIS  was  announced  on  March  3,  2000 
(65  FR  43  11560)  with  the  pubhc 
comment  period  from  March  3,  2000  to 
May  12,  2000.  This  analysis  and  the 
comments  and  responses  to  the 
supplement  to  the  DEIS  have  been 
included  in  the  NMD  Deployment  FEIS. 

The  NMD  System  would  be  a  fixed, 
land-based,  non-nuclear  missile  defense 


system  with  a  land  and  space-based 
detection  system  capable  of  responding 
to  limited  strategic  ballistic  missile 
threats  to  the  United  States.  Potential 
deployment  locations  for  the  NMD 
elements  include  sites  in  Alaska  and 
North  Dakota.  In  addition,  as  the 
operational  requirements  are  refined 
other  regions  may  be  identified. 

The  Preferred  Alternative  is 
deployment  of  a  NMD  system  with  up 
to  100  Ground-Based  Interceptor  (GBI) 
silos  and  Battle  Management  Command 
and  Control  (BMC2)  facilities  at  Fort 
Greely,  Alaska;  and  an  X-Band  Radar 
(XBR)  at  Eareckson  Air  Station  (AS) 
(Shemya  Island),  Alaska.  Under  the 
Preferred  Alternative,  the  NMD  system 
would  make  use  of  the  existin^j  Early 
Warning  Radars  (EWTl).  upgraded  for 
NMD  and  the  existing  space-based 
detection  system  that  would  be  in  place 
at  the  time  of  deployment.  The  existing 
EWRs  are  located  at  Beale  Air  Force 
Base  (AFB),  California.  Clear  As,  Alaska. 
and  Cape  Cod  AS,  Massachusetts.  A 
decision  on  implementation  of  the  EWR 
upgrades  for  NMD,  however,  is 
contingent  upon  the  outcome  of  the  U.S. 
Air  Force's  EIS  that  addresses 
modernization,  maintenance,  and 
sustainment  of  operations  of  the  three 
radar  facilities.  Since  the  In-Flight 
Interceptor  Communications  System 
(IFICS)  Data  Terminals  locations  have 
not  been  identified,  no  preferred 
location  has  been  selected. 

Copies  of  the  FEIS  have  been 
distributed  to  Federal,  state,  and  local 
agencies:  public  officials;  and 
organizations  and  individuals  that 
previously  requested  copies  of  the  DEIS 
or  FEIS.  Copies  of  the  FEIS  will  be 
available  for  review  at  public  libraries  in 
communities  adjacent  to  the  potential 
NMD  deployment  sites.  These 
communities  include:  Cavalier,  Fargo. 
Grand  Forks,  and  Langdon  in  North 
Dakota;  Anchorage,  Anderson,  Delta 
Junction,  Fairbanks,  Healy,  Kodiak.  and 
Nenana  in  Alaska;  Live  Oak,  Marysville, 
and  Yuba  City  in  California:  Bourne, 
Falmount,  Mashpee,  Sandwich,  and 
West  Barnstable  in  Massachusetts.  The 
library  locations  and  the  FEIS  are  also 
available  on  the  BMDO  internet  site: 
v^rww.acq.osd.mil.^bmdo/bmdolink/html/ 
nmd.html. 

Dated:  December  1,  2000. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liason 

Officer.  Department  of  Defense. 

|FR  Doc.  00-33281  Filed  12-28-00;  8:45  am) 
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DEPARTMEFfT  OF  DEFENSE 

Office  of  ttw  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  IMeetings 

Pursuant  to  the  provisions  of  set  tioii 
10  of  Public  Law  92-163.  the  Federal 
.\dvisor\'  Committee  Act.  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  |anuar\'  2.  2001:  [anuarv 
9.  2001;  lanuarv  16.  2001;  Januarv  23. 
2001;  and  [anuarv  30.  2001.  at  10  am 
in  Room  A105.  The  Nash  Building,  1400 
Key  Boulevard,  Rosslyn.  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92^63.  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committees  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman.  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon.  Washington.  DC  20301-4000. 

Dated:  December  22.  2000. 
L.Vf.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  00-33283  Filed  12-28-00:  8:45  ami 

BILUNG  CODE  5001 -10-M 


DEPARTIMENT  OF  DEFENSE 
Office  of  the  Secretary 

Threat  Reduction  Advisory  Committee 

AGENCY:  Department  of  Defense.  Office 

of  the  Under  Secretary  of  Defense 

(Acquisition.  Technology,  and 

Logistics). 

ACTION:  Notice  of  Advisory  Committee 

meeting. 

summary:  The  Threat  Reduction 
Advisory  Committee  will  meet  in  closed 
session  on  Thursday  February  15.  2001. 
at  the  Pentagon. 

The  mission  of  the  Committee  is  to 
advise  the  Under  Secretary  of  Defense 
(Acquisition,  Technology,  and  Logistics) 
on  technology  security, 
counterproliferation,  chemiccil  and 
biological  defense,  sustainment  of  the 


nuclear  weapons  stockpile,  and  other 
matters  related  to  the  Defense  Threat 
Reduction  Agency's  mission. 

In  acf:ordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463.  as  amended  (5 
use.  Appendix  II.  (1994)),  it  has  been 
determined  that  this  Committee  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1994),  and  that  accordingly 
the  meeting  will  be  closed  to  the  public. 
DATES:  Thursday  February  15.  2001.  (8 
a.m.  to  6  p.m.) 

ADDRESSES:  Room  3E869.  The  Pentagon. 
Washington.  DC  20301. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Contact  ("olonel  Rick  Baker.  Defense 
Threat  Reduction  Agency/AST.  8725 
lohn  |.  Kingman  Road  MS  6201.  Fort 
Belvoir.  VA  22060-6201.  Phone:  (703) 
767^759. 

Dated:  December  22.  2000. 
L.M.  Bynum, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

IFR  Dot    00-31282  Filed  12-28-00:  8:4,=)  am] 
aiLUNG  CODE  1001 -10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  tt>e  United  States 
Commission  on  National  Security/21  st 
Century 

agency:  Department  of  Defense.  Office 

of  the  Undersecretary  of  Defense 

(Pnlicv). 

ACTION:  Notice  of  closed  meetings. 

SUMMARY:  The  United  States 
Commission  on  National  Security/21  st 
Century  will  meet  in  closed  session  on 
January  9.  2001  The  Commission  was 
originally  chartered  by  the  Secretary  of 
Defense  on  1  July  1998  (charter  revised 
on  18  August  1999)  to  conduct  a 
comprehensive  review  of  the  early 
twenty-first  century  global  security 
environment;  develop  appropriate 
national  security  objectives  and  a 
strategy  to  attain  these  objectives;  and 
recommend  concomitant  changes  to  the 
national  security  apparatus  as 
necessary. 

The  Commission  will  meet  in  closed 
session  January  9,  2001.  to  review  its 
Phase  Three  report.  By  charter,  the 
Phase  Three  report  is  to  be  delivered  to 
the  Secretary  of  Defense  no  later  than 
February  16.  2001. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463,  as  amended  [5 
U.S.C.  Appendix  11].  it  is  anticipated 
that  matters  affecting  national  security, 
as  covered  bv  5  U.S.C.  552b(c)(l)(1998). 


will  be  presented  throughout  the 
meetings,  and  that,  accordingly,  the 
meetings  will  be  closed  to  the  public. 

DATES:  Tuesday.  January  9.  2001.  8:30 

a.m.-5:00  p.m. 

ADDRESSES:  Crowne  Plaza  Hotel.  1489 

Jefferson  Davis  Highway.  Arlington.  VA 

22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Dr.  Keith  A.  Dunn,  National 

Security  Study  Group.  Suite  532.  Crystal 

Mall  3,  1931  Jefferson  Davis  Highway. 

Arlington.  VA  22202-3805.  Telephone 

703-602-4175. 

Dated:  December  20,  2000. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc-  00-33284  Filed  12-28-00:  8:45  amj 

BILUNO  CODE  SOOO-IO-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
27,2001. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of  the  information;  (5) 
Respondents  and  frequency  of 
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collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  December  22.  2000. 

John  Tressier, 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  New. 

Title:  State  Vocational  Directors 
Survey  on  Perkins  III  Funding  and 
Accountability  Systems. 

Frequency:  One  time. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  112;  Burden  Hours: 
89. 

Abstract:  The  Perkins  HI  legislation 
mandates  changes  in  state-level  funding 
and  accountability  systems,  hi  most 
cases,  the  new  requirements  demand  a 
higher  level  of  system  organization  and 
rigor  than  previously  existed.  The  State 
Vocational  Directors  Survey  is  one  part 
of  an  evaluation  whose  primary  purpose 
is  to  determine  the  progress  of  state 
efforts  to  comply  with  these  aspects  of 
the  Perkins  III  requirements. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Jacqueline  Montague  at 
(202)  708-5359  or  via  her  internet 
address  Jackie_Montague@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  00-33266  Filed  12-28-00:  8:45  ami 
BILUNG  CODE  4000-01 -U 

DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
27,  2001. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  conunent  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how- 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 


Dated:  December  22,  2000. 

John  Tressier. 

Leader.  Regulaton'  Information  Management. 
Office  of  the  Chief  Injormalion  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 

Title:  European  Community  (EC)/ 
United  States  of  America  (US) 
Cooperation  Program  in  Higher 
Education  and  Vocational  Education 
and  Training 

Frequency:  Annually 

Affected  Public:  Not-for-profit 
institutions;  State.  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs 

Reporting  and  Recordkeeping  Hour 
Burden: 
Responses:  80. 
Burden  Hours:  2,400. 

Abstract:  The  EC/US  Cooperation 
Program  will  support  new  types  of 
cooperation  and  exchange  between 
institutions  of  higher  education  and 
vocational  education  and  training  in  the 
U.S.  and  the  Member  States  of  the 
European  Union. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OClb_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
Joe_Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc   00-33267  Filed  12-28-00:  8:4S  am) 

BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  ENERGY 

Revision  to  the  Record  of  Decision  for 
the  Department  of  Energy's  Waste 
Management  Program:  Treatment  and 
Storage  of  Transuranic  Waste 

AGENCY:  Department  of  Energy. 
ACTION:  Revision  to  record  of  decision. 

SUMMARY:  The  Department  of  Energy 
(DOE),  pursuant  to  10  CFR  1021.315,  is 
revising  the  Record  of  Decision  for  the 
Department  of  Energy's  Waste 
Management  Program:  Treatment  and 
Storage  of  Transuranic  Waste  (63  FR 
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3629)  issued  on  January  23.  1998.  The 
Department  has  now  decided  to 
establish  the  capability  at  WIPP  to 
prepare  for  disposal  up  to  1,250  cubic 
meters  of  contact-handled  transuranic 
(CH-TRU)  waste  out  of  about  7,000 
cubic  meters  expected  to  be  received 
annually  for  disposal  at  WIPP.  In 
addition,  DOE  has  decided  to  increase 
the  time  that  CH-TRU  waste  may  be 
stored  above  ground  at  WIPP  to  one  year 
and  to  increase  the  total  above-ground 
storage  capacity  at  WIPP  by  25  percent, 
for  a  total  of  152  cubic  meters. 
Implementation  of  these  decisions  is 
contingent  on  regulatory  approval  from 
the  New  Mexico  Environment 
Department  (NMED).  Previously  in  its 
Record  of  Decision  (ROD),  based  on  the 
analysis  in  the  Waste  Management 
Programmatic  Environmental  Impact 
Statement.  DOE/EIS-0200-F.  Mav  1997 
(WM  PEIS).  DOE  had  decided  (with  one 
exception)  that  each  DOE  site  would 
prepare  its  own  TRU  waste  for  disposal 
and  store  it  on-site  until  it  could  be 
shipped  to  WIPP  for  disposal. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
Final  Waste  Management  Programmatic 
Environmental  Impact  Statement,  the 
first  ROD.  this  revised  ROD.  and  the 
Supplement  Analysis  for  the  Proposed 
Characterization  for  Disposal  of  Contact- 
Handled  Transuranic  Waste  at  the 
Waste  Isolation  Pilot  Plant  (DOE/EIS- 
0200-SAOl)  are  available  on  DOEs 
NEPA  Web  Site  at:  http://tis.eh.doe.gov/ 
nepa/  under  DOE  NEPA  Analyses  To 
request  copies  of  any  of  these 
documents,  please  write  or  call:  The 
Center  for  Environmental  Management 
Information.  P.O.  Box  23769, 
Washington.  DC  20025-3769, 
Telephone:  1-800-736-3282  (in 
Washington.  DC:  202-863-5084). 

For  further  information  on  the 
disposal  of  TRU  waste  at  WIPP.  contact: 
Ms.  Lyrme  Wade.  Director,  U.S. 
Department  of  Energy.  WIPP  Office  EM- 
23,  Office  of  Environmental 
Management,  19901  Germantown  Road. 
Germantown.  MD  20874,  Telephone: 
(301)903-3124. 

For  general  information  on  the  DOEs 
National  Environmental  Policy  Act 
process,  please  write  or  call:  Ms.  Carol 
M.  Borgstrom.  Director.  Office  of  NEP,\ 
Policy  and  Compliance  (EH-42).  ir.S. 
Department  of  Energ\-.  Office  of 
Environment.  Safety  and  Health.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585-0119. 
Telephone:  (202)  586-4600.  or  leave  a 
message  at  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION: 


Background 

In  the  WM  PEIS  ROD,  DOE  decided 
to  prepare  and  store  TRU  waste 
designated  for  disposal  at  WIPP  at  the 
DOE  sites  where  the  waste  is  currently 
located  or  will  be  generated  [i.e..  "the 
generator  sites")  until  it  could  be 
transferred  to  WIPP  for  disposal.  The 
only  exception  to  this  decision  was  the 
Sandia  National  Laboratory  in  New 
Mexico,  which  will  ship  its  waste  to  the 
Los  Alamos  National  Laboratory  for 
disposal  preparation  and  storage  before 
disposal  in  WIPP.  Under  the  original 
ROD,  preparation  for  disposal  included 
activities  to  characterize  TRU  waste  for 
transportation  as  well  as  activities  to 
characterize  TRU  waste  for  disposal. 

The  phrase  "characterize  waste  for 
transportation"  means  all  activities  that 
are  necessary  to  prepare  TRU  waste  to 
meet  the  transportation  requirements  for 
shipment  to  WIPP.  It  includes 
collecting,  organizing,  supplementing, 
and  evaluating  information  about  the 
process  that  generated  the  waste,  the 
materials  used  in  the  process,  the 
radioactive  and  hazardous  constituents 
in  the  waste,  and  any  sampling  and 
analysis  of  the  waste.  Characterization 
for  transportation  also  may  require  that 
the  physical  or  chemical  form  of  the 
waste  be  altered  in  order  to  make  it 
suitable  for  transportation.  This  could 
include  treatment  activities  that  alter 
the  form  of  the  waste,  such  as 
solidifying  liquids  and  neutralizing 
reactive  wastes.  Other  activities  that 
could  be  used  to  make  the  waste  more 
suitable  for  transportation  include  the 
removal  of  items  prohibited  from  being 
shipped  in  containers  licensed  by  the 
Nuclear  Regulatory  Commission,  or 
repackaging  of  waste  to  meet  thermal 
power  limitations.  Characterizing  waste 
for  transportation  to  WIPP  would 
continue  to  be  done  at  the  generator 
sites  under  a  quality  assurance  program 
approved  bv  DOEs  Carlsbad  Field 
Office  (CBFO). 

The  phrase  "characterize  waste  for 
disposal"  refers  to  the  characterization 
required  by  WIPP's  Hazardous  Waste 
Facility  Permit  and  the  Environmental 
Protection  Agency  (EPA)  Compliance 
Certification.  Under  the  permit,  disposal 
characterization  includes  radioassay. 
radiography,  headspace  gas  sampling  of 
waste  containers,  and  for  a  statistically 
selected  number  of  containers,  visual 
examination  to  confirm  the  results  of 
radiography.  Collectively,  the  activities 
involved  in  characterizing  waste  for 
transportation  and  characterizing  waste 
for  disposal  comprise  all  of  the  activities 
necessary  to  prepare  TRU  waste  to  meet 
the  Waste  Acceptance  Criteria  (WAC). 
as  defined  in  the  WM  PEIS  ROD  for 


TRU  waste.  Characterizing  waste  for 
disposal  would  continue  to  be 
periFormed  as  part  of  a  program 
approved  by  DOEs  CBFO,  the  NMED. 
and  EPA. 

DecisioD 

DOE  is  revising  its  earlier  ROD  in 
order  to  create  a  centralized  capability 
at  WIPP  to  characterize  for  disposal  up 
to  1,250  cubic  meters  of  CH-TRU  out  of 
about  7,000  cubic  meters  expected  to  be 
received  annually  at  WIPP  for  disposal. 
In  addition,  the  time  that  CH-TRU 
waste  may  be  stored  above  ground  will 
be  increased  from  60  days  to  one  year 
and  the  total  above-groimd  storage 
capacity  will  be  increased  by  25 
percent,  for  a  maximiun  storage  capacity 
of  152  cubic  meters.  The  storage 
capacity  in  the  Waste  Handling  Building 
could  increase  from  77  cubic  meters  to 
107  cubic  meters.  This  would  allow 
DOE  to  accumulate  the  necessary 
amount  of  waste  to  demonstrate  the 
disposal  characterization  program  in 
order  to  obtain  approval  of  the  program 
from  the  EPA  and  NMED.  This  increase 
also  would  allow  DOE,  if  needed,  to 
store  wastes  during  any  delay  in 
disposal  operations,  or  in  the  imlikely 
event  a  prohibited  item  were  received, 
to  store  it  until  it  can  be  shipped  offsite 
or  otherwise  disposed  of. 

Once  TRU  waste  that  has  been 
characterized  for  transportation  arrives 
at  WIPP,  the  CBFO  will  perform  the 
remaining  activities  needed  to  ensure 
the  CH-TRU  waste  meets  all  regulatory 
requirements  for  disposal  (disposal 
characterization).  These  activities  may 
include  the  radioassay  of  waste 
containers  to  determine  their 
radionuclide  content;  radiography  to 
confirm  the  form  of  the  waste  and  to 
verify  the  absence  of  prohibited  items; 
and  headspace  gas  sampling  and 
analysis  to  quantify  the  concentrations 
of  volatile  organic  compounds  and  to 
confirm  the  knowledge  used  to 
characterize  the  waste  stream.  The 
activities  also  will  include  visual 
examination  or  computed  tomography 
of  the  contents  of  a  selected  number  of 
waste  containers  to  confirm  the  results 
of  radiography. 

DOE  considers  it  highly  unlikely  that 
waste  forms  or  items  prohibited  from 
disposal  at  WIPP  would  be  shipped  to 
WIPP  because  the  generator  sites' 
quality  assurance  programs  for 
characterizing  waste  for  transportation 
are  designed  to  ensure  that  prohibited 
items  are  not  shipped  to  WIPP.  DOE's 
Office  of  General  Counsel  is  working 
with  CBFO  to  revise  the  standard 
Memorandum  of  Agreement  between 
CBFO  and  generator  sites  in  order  to 
clarify  the  obligations  of  the  generator 
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sites  regarding  the  management  of 
prohibited  items.  If  a  prohibited  item 
were  found  in  waste  shipped  to  WIPP 
for  disposal  characterization,  it  would 
be  removed  from  the  waste  container 
(removal  would  be  done  inside  of  a 
glovebox),  and  DOE  would  then:  (1) 
Return  it  to  the  generator  site;  (2) 
transport  it  to  an  approved  waste 
management  facility;  or  (3)  treat  the 
prohibited  item  in  order  to  render  it 
acceptable  for  disposal. 

DOE's  ability  to  implement  its 
decision  to  perform  disposal 
characterization  on  some  CH-TRU 
waste  at  WIPP  is  contingent  upon 
NMED  approving  a  mocUfication  of 
WIPP's  Hazardous  Waste  Facility 
Permit.  The  modification  DOE  plans  to 
propose  will  specify  the  activities  that 
DOE  would  perform  at  WIPP  to 
characterize  waste  for  disposal.  NMED 
may  approve,  deny,  or  modify  DOE's 
proposal.  Accordingly,  DOE  cannot 
specify  at  this  time  the  exact  set  of 
waste  characterization  activities  it  may 
be  required  to  perform  at  WIPP; 
however,  any  characterization  activities 
that  NMED  may  require  would 
necessarily  fall  within  the  broad  array  of 
activities  and  impacts  that  DOE  already 
has  analyzed  under  its  prior  NEPA 
reviews. 

The  equipment  that  CBFO  will  use  to 
characterize  waste  for  disposal  will  be 
located  inside  existing  buildings  at 
WIPP.  Non-intrusive  disposal 
characterization  activities,  such  as 
radiography  and  radioassay,  will  be 
located  inside  the  TRUPACT 
Maintenance  Facility  adjacent  to  the 
Waste  Handling  Building.  The  offices 
currently  located  in  that  building  will 
be  removed.  Equipment  used  for 
intrusive  characterization  activities, 
such  as  the  apparatus  to  sample 
headspace  gas  and  gloveboxes,  will  be 
located  in  the  Waste  Handling  Building 
at  WIPP.  Mobile  glovebox  facilities 
could  be  used  until  permanent 
gloveboxes  can  be  procured  and 
installed  inside  separate  containment 
structures  erected  inside  the  Waste 
Handling  Building.  Emissions  from  the 
separate  containment  structures  that 
will  house  the  equipment  used  for 
intrusive  sampling  will  be  filtered 
through  High  Efficiency  Particulate  Air 
(HEPA)  filters  at  least  once  and  then  fed 
into  the  Waste  Handling  Building's 
exhaust  system,  where  they  will  be 
HEPA  filtered  again  before  being 
released  to  the  atmosphere. 

The  disposal  characterization 
capability  at  WIPP  would  have  the 
ability  to  characterize  approximately 
4,000  to  6,000  drimi  volume  equivalents 
(830  to  1,250  cubic  meters)  of  waste 
armually.  This  would  equate  to  about 


two  or  three  shipments  to  WIPP  per 
week  that  would  be  characterized  there 
for  disposal.  Overall,  DOE  expects  to 
begin  receiving  up  to  1 7  shipments  per 
week  within  the  next  two  years.  Most  of 
this  waste  will  have  been  fully 
characterized  by  the  sites  where  it  came 
from  and  would  be  ready  for  disposal. 
It  is  anticipated  that  an  annual 
throughput  of  up  to  1.250  cubic  meters 
would  not  be  maintained  through  the 
35-year  period  of  WIPP  operation.  This 
level  of  disposal  characterization 
capacity  would  be  used  in  the  earlier 
years  to  assist  sites  in  meeting 
compliance  deadlines  and  closure 
schedules. 

The  primary  purpose  of  centralized 
characterization  at  WIPP  is  to  expedite 
the  removal  of  waste  from,  and 
minimize  expenditures  at.  sites  with 
smaller  inventories  of  CH-TRU  waste, 
where  setting  up  separate 
characterization  programs  would  not  be 
practical  or  cost  effective.  The 
characterization  capability  at  WIPP  also 
may  be  used  to  characterize  for  disposal 
some  CH-TRU  waste  from  sites  with 
larger  inventories,  thereby  accelerating 
removal  of  wastes  from  the  Rocky  Flats 
Environmental  Technology  Site  in 
Colorado,  the  Idaho  National 
Engineering  and  Environmental 
Laboratory,  the  Los  Alamos  National 
Laboratory  in  New  Mexico,  the  Hanford 
Site  in  Washington,  and  the  Savaimah 
River  Site  in  South  Carolina.  This 
approach  would  assist  these  sites  in 
meeting  compliance  agreements,  closure 
schedules,  or  other  waste  management 
needs.  Disposal  characterization  at 
WIPP,  however,  would  not  eliminate  the 
need  for  these  sites  to  characterize  most 
of  their  own  wastes. 

The  WIPP  Hazardous  Waste  Facility 
Permit  requires  that  certain  types  of 
homogeneous  wastes  (e.g.,  solidified 
sludges  and  soils)  must  be  sampled 
representatively  and  the  samples 
chemically  analyzed.  These  types  of 
homogeneous  wastes  have  not  been 
identified  at  the  sites  with  smaller 
inventories  of  CH-TRU  waste.  DOE  is 
not  proposing  to  conduct  core  sampling 
and  chemical  analysis  of  sludges  and 
soils  at  WIPP;  therefore,  these  types  of 
wastes  would  not  be  sent  to  WIPP  for 
characterization.  Also,  no  remote- 
handled  TRU  waste  will  be 
characterized  at  WIPP. 

CH-TRU  Waste  Volumes 

The  impacts  of  preparing  (including 
characterizing)  waste  for  disposal 
depend  on  the  volume  of  waste  to  be 
characterized  and  treated.  The  WM  PEIS 
analyzed  the  volume  of  CH-TRU  waste 
projected  to  be  generated  over  20  years, 
a  total  of  113,592  cubic  meters.  The  CH- 


TRU  waste  inventory-  currently 
projected  to  be  disposed  of  in  WIPP  is 
106.387  cubic  meters.'  DOE's  recent 
projection  of  the  total  complex-wide 
CH-TRU  waste  volume  that  will  be  sent 
to  WIPP  is  less  than  the  Departments 
prior  projections.  This  is  due  in  part  to 
DOE's  redefined  mission  and 
accelerated  closure  schedules  at  many 
of  its  sites  (resulting  in  less  CH-TRLI 
waste  being  produced  than  anticipated), 
and  also  recategorization  of  waste 
streams  due  to  refined  waste  knowledge 
and  data  collection. 

Modification  of  WIPP's  Hazardous 
Waste  Facility  Permit 

As  noted  above.  NMED  must  approve 
a  modification  of  WIPP's  Hazardous 
Waste  Facility  Permit  (issued  by  NMED 
in  October  1999)  before  DOE  could 
perform  disposal  characterization  there. 
In  support  of  its  proposal  to  establish 
centralized  disposal  characterization 
capability  at  WIPP.  DOE  submitted  a 
permit  modification  request  to  NMED 
on  July  21.  2000.  DOE  withdrew  its 
request  on  September  29.  2000. 
however,  shortly  after  the  close  of  the 
public  comment  period  on  the 
modification  and  after  discussions  with 
NMED  staff. 

DOE  will  submit  a  revised  permit 
modification  request  soon  that  will 
address  issues  raised  bv  NMED  and  the 
public  concerning  DOE's  earlier 
proposed  modification.  .NMED  received 
about  600  preprinted  postcards  and  27 
other  submissions  from  the  public  that 
raised  the  following  concerns  about 
DOE's  proposed  modification  to  the 
permit: 

(1)  In  contrast  to  existing  practice,  the 
modification  would  allow  DOE  to  open 
some  drums  of  waste  at  WIPP  in  order 
to  perform  visual  examination  of  their 
contents  as  a  quality  control  check  on 
the  results  of  radiography. 

(2)  Shipment  of  waste  to  WIPP  before 
it  was  completely  characterized  (;.e..  for 
both  transportation  and  disposal)  could 
result  in  the  discover\'  of  prohibited 
items  or  wastes  that  could  not  be  placed 
in  the  repository  and  would  therefore 
remain  in  the  above-ground  facilities  at 
WIPP  indefinitely. 

(3)  The  modification  would  continue 
NMED's  ongoing  inspection  authority  at 
WIPP  instead  of  providing  for  NMED  to 
approve  the  waste  disposal 
characterization  program  at  WIPP. 

(4)  The  modification  requested  did 
not  provide  adequate  justification  for  a 
25  percent  increase  of  WIPP's  above- 
ground  storage  capacity. 


'  Natidiial  TRL  Wa-str-  ManapetnenI  flan  (Draft). 
DOE/ \'TI'-9B- 1204.  Detpmber  2000 
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(5)  DOE  should  not  be  allowed  to 
store  waste  indefinitely  on  the  surface. 

DOE  will  revise  its  request  for  a 
permit  modification  to  address  these 
and  other  issues  raised  by  NMED  and 
the  public.  DOE  plans  to  propose  that: 

(1)  Computed  tomography  De 
substituted  for  visual  examination  of 
waste  drums  so  that  they  need  not  be 
opened  at  WIPP  e.xcept  in  the  unlikely 
event  that  a  prohibited  item  is 
discovered. 

(2)  Any  prohibited  item  be  returned  to 
the  generator  site;  transported  to  an 
approved  waste  management  facility;  or 
treated  in  order  to  renderthe  item 
acceptable  for  disposal  in  WIPP 

(3)  All  waste  disposal  characterization 
activities  performed  at  WIPP  and 
generator  sites  under  the  Hazardous 
Waste  Facility  Permit  be  approved  bv 
NMED 

(4)  Above-ground  storage  capacity  be 
increased  by  25  percent.  This  increase  is 
supported  by  a  time  and  motion  study 
prepared  by  the  Sandia  National 
Laboratory 

(5)  The  time  limit  on  above-ground 
waste  storage  will  not  be  indefinite; 
instead  it  will  be  increased  from  60  days 
to  one  year. 

DOE  would  not  begin  to  characterize 
waste  at  WIPP  unless  and  until  NMED 
approves  the  permit  modification 
request.  Prior  to  NMED's  decision  on 
the  revised  modification  request.  DOE 
will  begin  to  accelerate  some  physical 
changes  needed  in  the  TRUPACT 
Maintenance  Facility  that  do  not  require 
regulatory  approval,  such  as  installation 
of  an  air  lock,  an  additional  fire  wall, 
additional  radiation  monitors,  and  a 
spill  coating  on  the  concrete  floor.  In 
addition.  DOE  may  begin  procuring 
characterization  equipment  and 
contracting  with  providers  of  mobile 
characterization  equipment  so  that  DOE 
can  begin  training  equipment  operators 
and  writing  procedures  for  the  proposed 
characterization  operations  at  WIPP  or 
at  other  sites.  As  stated  previously,  the 
decision  on  what,  if  any,  particular 
waste  characterization  procedures  will 
occur  at  WIPP  depends  on  NMED's 
decision  concerning  the  revised  permit 
modification  request. 

Basis  for  DOE's  Decision 

The  high  costs  of  fully  characterizing 
waste  at  all  its  sites  were  not  apparent 
when  DOE  decided  that  each  generator 
site  would  be  responsible  for  preparing 
its  waste  for  disposal  in  the  WIPP 
repository.  At  the  time  DOE  made  its 
earlier  decision.  NMED  had  not  issued 
the  WIPP  Hazardous  Waste  Facility 
Permit  and  EPA  had  not  certified  that 
the  repository  met  EPA's  requirements 
for  disposal  of  TRIJ  waste.  The  permit 


and  the  certification  imposed  additional 
requirements  on  WIPP  concerning  the 
characterization  of  waste  for  disposal.  In 
particular,  both  EPA  and  NMED 
concluded  that  they  needed  to  approve 
aspects  of  the  waste  characterization 
process  at  each  site  that  intended  to 
dispose  of  waste  in  WIPP.  The  costs  of 
modifying  programs  and  procedures  to 
conform  to  these  waste  characterization 
requirements,  especially  those  related  to 
audits  and  approvals,  were  much  greater 
than  DOE  had  anticipated.  These 
requirements  increased  the  time  and 
resources  needed  to  establish  waste 
disposal  characterization  programs  at 
each  site  with  TRU  waste. 

In  light  of  the  increased  costs  and 
potential  for  delays  in  shipping  waste  to 
WIPP,  particularly  from  sites  with  small 
inventories  of  CH-TRU  waste,  DOE 
began  to  look  for  ways  to  reduce  the 
number  of  approved  waste 
characterization  programs  it  would 
need.  One  wav  to  reduce  the  number  of 
programs  would  be  to  establish  a 
centralized  disposal  characterization 
capability  at  WIPP  while  keeping 
transportation  characterization 
programs  at  the  small  quantity  sites. 
This  approach  would  reduce  the  costs  of 
preparing  CH-TRU  waste  for  disposal  as 
well  as  reduce  the  number  of  waste 
disposal  characterization  programs  that 
DOE  would  need  to  create  and  that 
DOE,  NMED  and  EPA  would  need  to 
approve  Establishing  a  centralized 
characterization  program  at  WIPP  would 
enable  EPA  and  NMED  to  use  their  staff 
resources  more  efficiently  because  they 
would  have  fewer  waste 
characterization  programs  to  approve 
than  would  be  the  case  if  DOE  had  to 
establish  separate  disposal 
characterization  programs  at  all  of  the 
sites  that  have  or  would  generate  TRU 
waste. 

DOE  has  estimated  the  costs  of 
characterizing  waste  for  disposal  at  each 
generator  site  and  the  cost  of  creating  a 
waste  characterization  capability  at 
WIPP.  The  Department  estimates  that 
the  latter  approach  could  save  as  much 
as  $100  million  as  compared  to  its 
former  approach.  Given  the  potentially 
large  cost  savings,  DOE  has  decided  to 
seek  approval  from  NMED  of  a 
centralized  waste  characterization 
capability  at  WIPP 

Prior  NEPA  Analyses 

DOE  prepared  a  Supplement  Analysis 
f(jr  the  Proposed  Characterization  for 
Disposal  of  Contact-Handled 
Transuranic  Waste  at  the  Waste 
Isolation  Pilot  Plant  (DOE/EIS-0200- 
SAOl).  This  analysis  was  done  to 
determine  whether  the  activities  and 
impacts  of  characterizing  for  disposal 


some  CH-TRU  waste  at  WIPP  are 
encompassed  within  prior  NEPA 
reviews. 

The  Supplement  Analysis  concluded 
that  the  activities  and  impacts  of 
performing  disposal  characterization  on 
some  CH-TRU  at  WIPP  are 
encompassed  within  the  activities  and 
impacts  of  the  Centralized  Alternative 
analyzed  in  the  WM  PEIS.  However,  the 
impacts  of  the  activities  that  will  result 
from  DOE's  revised  decision  will  be 
much  smaller  than  the  impacts  of  the 
Centralized  Alternative  evaluated  in  the 
WM  PEIS  for  two  reasons.  First,  the 
Centralized  Alternative  assumed  that 
virtually  all  of  DOE's  CH-TRU  would  be 
treated  at  WIPP.  The  characterization 
equipment  that  DOE  has  decided  to 
locate  at  WIPP  will  characterize  only  a 
small  portion  of  DOE's  projected 
inventory  of  CH-TRU  waste.  Second, 
the  Centralized  Alternative  analyzed  in 
the  WM  PEIS  assumed  that  the 
centralized  facility  at  WIPP  would  treat 
CH-TRU  waste  by  incineration.  The 
characterization  equipment  DOE  will 
install  in  existing  buildings  at  WIPP 
pursuant  to  this  revised  decision  would 
only  characterize  and,  as  needed, 
repackage  CH-TRU  waste;  it  would  not 
incinerate  or  thermally  treat  any  TRU 
waste.  These  two  differences  have  the 
effect  of  making  the  potential 
environmental  impacts  of  disposal 
characterization  at  WIPP  significantly 
less  than  the  impacts  of  the  Centralized 
Alternative  analyzed  in  the  WM  PEIS 
and  well  below  applicable  standards. 

Based  on  the  Supplement  Analysis, 
DOE  determined  that  characterizing 
some  of  DOE'S  CH-TRU  waste  at  WIPP 
would  not  involve  actions  that  are 
substantially  different  from  those 
analyzed  in  prior  NEPA  analyses  or 
have  impacts  beyond  those  already 
evaluated.  Therefore,  DOE  concluded 
that  it  did  not  need  to  prepare 
additional  NEPA  analysis  before 
deciding  whether  to  locate  a  centralized 
disposal  characterization  facility  at 
WIPP.  Implementation  of  DOE's 
decision  is  contingent  upon  approval  by 
NMED  of  a  modification  to  WIPP's 
Hazardous  Waste  Facility  Permit  and 
WIPP's  waste  characterization  program. 

Issued  in  Washington.  DC.  December  19. 
2000 
Carolyn  L.  Huntoon, 

Assistant  Secretary  for  Environmental 

Sianagement. 

[FR  Doi:.  00-33308  Filed  12-28-00:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Notice  of  Issuance  of  Emergency 
Orders  Under  Section  202(c)  of  the 
Federal  Power  Act 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  issuance  of  emergency 
orders. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  publishing  an  emergency  order, 
and  a  subsequent  amendment  to  the 
order,  that  the  Secretary  of  Energy  has 
issued  pursuant  to  section  202(c)  of  the 
Federal  Power  Act  to  address  a  shortage 
of  electric  energy  in  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Carrier,  Office  of  Energy  Emergencies, 
Office  of  Policy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
S.W.,  PO-5,  Washington,  D.C.  20585, 
(202)  586-5659,  e-mail: 
Paul.Carrier@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  On 

December  14,  2000,  the  Secretary  of 
Energy  issued  an  emergency  order 
pursuant  to  section  202(c)  of  the  Federal 
Power  Act  (16  U.S.C.  824(c))  to  require 
specified  entities  to  deliver  electric 
energy  and  services  to  the  California 
Independent  System  Operator 
(California  ISO),  upon  receipt  of  a 
certification  from  the  California  ISO  that 
it  has.  or  reasonably  anticipates,  an 
"inadequate  fuel  or  energy  supply"  as 
defined  in  10  CFR  205.375.  The 
Secretary  determined  that  an  emergency 
existed  because  of  a  shortage  of 
currently  operational  electric  generation 
facilities,  a  shortage  of  water  used  to 
generate  electricity,  unusual  volatility  of 
electricity  and  natural  gas  markets,  and 
other  reasons. 

Under  the  order,  the  California  ISO 
must,  to  the  extent  feasible,  allocate  the 
requests  in  proportion  to  the  amoimt  of 
each  entity's  available  power.  The  terms 
of  any  arrangement  made  between  the 
entities  subject  to  the  order  and  the 
California  ISO  are  to  be  as  agreed  to  by 
the  parties.  If  no  agreement  as  to  terms 
can  be  reached,  the  Secretary  of  Energy 
will  immediately  prescribe  the 
conditions  of  service  and  refer  the  rate 
issue  to  the  Federal  Energy  Regulatory 
Commission  for  a  determination  at  a 
later  date  by  that  agency  in  accordance 
with  its  standards  and  procedures,  and 
will  prescribe  by  supplemental  order 
such  rates  as  it  finds  to  be  just  and 
reasonable. 

The  order  was  to  remain  in  effect 
until  3:00  a.m.,  EST,  on  December  21, 
2000,  unless  modified.  On  December  20, 
2000.  the  Secretary  of  Energy  issued  an 
amended  order  extending  the 
emergency  order  until  3:00  a.m.,  EST, 
on  December  28,  2000,  and  making 


some  additional  changes  to  the  original 
order.  ^ 

The  full  texts  of  the  December  14, 
2000,  emergency  order  and  the 
December  20,  2000,  amendment  are  set 
forth  as  appendices  to  this  notice. 

Issued  in  Washington.  D.C.  on  December 
22,  2000. 
Mark  Schwartz, 
Deputy  General  Counsel  for  Energy  Policy. 

The  full  text  of  the  Secretary  of 
Energy's  December  14,  2000,  emergency 
order  is  follows: 

December  14,  2000. 

Order  Pursuant  to  Section  202(c)  of  the 
Federal  Power  Act 

Pursuant  to  Section  202(c)  of  the 
Federal  Power  Act  (16  U.S.C.  824a{c)) 
and  10  CFR  205.370,  in  this  order  I 
consider  the  question  of  whether  an 
emergency  exists  in  California  by  reason 
of  a  shortage  of  electric  energy  or  of 
facilities  for  the  generation  or 
transmission  of  electric  energy,  or  of 
fuel  or  water  for  generating  facilities,  or 
other  causes,  and  whether  to  require  by 
order  such  temporary  connections  of 
facilities  and  such  generation,  delivery, 
interchange,  or  transmission  of  electric 
energy  as  will  best  meet  the  emergency 
and  serve  the  public  interest.  Because  of 
a  shortage  of  currently  operational 
electric  generation  facilities,  a  shortage 
of  water  used  to  generate  electricity, 
unusual  volatility  of  electricity  and 
natural  gas  markets,  and  for  other 
reasons,  California  is  experiencing  an 
unexpected  shortage  of  electric  energy. 
Therefore,  pursuant  to  Section  202(c)  of 
the  Federal  Power  Act,  I  find  an 
emergency  exists  in  California  by  reason 
of  the  shortage  of  electric  energy. 

Accordingly,  I  hereby  order  the 
entities  listed  in  Attachment  A  to  make 
arrangements  to  generate,  deliver, 
interchange,  and  transmit  electric 
energy  when,  as,  and  in  such  amounts 
as  may  be  requested  by  the  California 
Independent  System  Operator 
(California  ISO),  acting  as  agent  for  and 
on  behalf  of  Scheduling  Coordinators 
(as  that  term  is  defined  in  the  California 
ISO  tariff  on  file  at  the  Federal  Energy 
Regulatory  Commission),  consistent 
with  the  terms  of  this  order.  The  entities 
listed  in  Attachment  A  are  only  required 
to  sell  electricity  to  the  California  ISO 
that  is  available  in  excess  of  electricity 
needed  by  each  entity  to  render  service 
to  its  firm  customers. 

This  order  is  effective  immediately 
and  expires  at  3:00  a.m.,  EST,  December 
21,  2000.  unless  altered  or  revoked  by 
further  order.  However,  the  entities  in 
Attachment  A  are  not  required  to 
deliver  energy  or  services  under  the 
terms  of  this  order  until  12  hours  after 


the  California  ISO  has  filed  with  the 
Department  of  Energy  (DOE)  a  signed 
certification  that  it  has  been  unable  to 
acquire  in  the  market  adequate  supplies 
of  electricity  to  meet  system  demand, 
and,  as  a  consequence,  it  has,  or 
reasonably  anticipates,  an  "inadequate 
fuel  or  energy  supply  "  as  defined  in  10 
CFR  205.375.  In  order  to  continue  to 
avail  itself  of  this  order,  the  California 
ISO  is  required  to  submit  to  DOE  a 
further  certification  as  set  forth  in  the 
preceding  sentence  even,'  twenty-four 
hours  until  the  expiration  of  the  order. 
The  California  ISO  shall  provide  a 
signed  copy  of  all  certifications  to  the 
entities  in  Attachment  A  at  the  time  it 
provides  them  to  DOE. 

The  California  ISO  must  inform  each 
entity  subject  to  this  order  of  the 
amount  and  type  of  energy  or  services 
requested  by  9:00  p.m.,  EST.  the  day 
before  the  requested  service.  In  making 
requests  for  power  pursuant  to  this 
order,  to  the  extent  feasible,  the 
California  ISO  is  directed  to  allocate 
those  requests  among  the  entities  listed 
in  Attachment  A  in  proportion  to  each 
entity's  available  excess  power. 

The  terms  of  any  arrangement  made 
between  the  entities  subject  to  this  order 
and  the  California  ISO  pursuant  to  this 
order  are  to  be  as  agreed  to  by  the 
parties.  If  no  agreement  as  to  terms  can 
be  reached.  I  will  immediately  prescribe 
the  conditions  of  service  and  refer  the 
rate  issue  to  the  Federal  Energy 
Regulator^'  Commission  for  a 
determination  at  a  later  date  by  that 
agency  in  accordance  with  its  standards 
and  procedures,  and  will  prescribe  by 
supplemental  order  such  rates  as  it  finds 
to  be  just  and  reasonable. 

Order 

For  the  reasons  set  forth  above, 
pursuant  to  Section  202(c)  of  the 
Federal  Power  Act.  it  is  ordered  that: 

A.  Consistent  with  the  requirements 
set  forth  below,  the  entities  listed  on 
Attachment  A  will  make  arrangements 
to  generate,  deliver,  interchange,  and 
transmit  electric  energy  when.  as.  and  in 
such  amounts  as  may  be  requested  by 
the  California  Independent  System 
Operator  (California  ISO),  acting  as 
agent  for  and  on  behalf  of  Scheduling 
Coordinators  (as  that  term  is  defined  in 
the  California  ISO  tariff  on  file  at  the 
Federal  Energy  Regulatory 
Commission). 

B.  The  entities  listed  in  Attachment  A 
are  only  required  under  the  terms  of  this 
order  to  sell  electricity  to  the  ISO  that 

is  available  in  excess  of  electricity 
needed  by  each  entity  to  render  service 
to  its  firm  customers. 

C.  This  order  is  effective  immediately 
and  expires  at  3:00  a.m..  EST.  December 


82990 


Federal  Register/ Vol.  65,  No.  251 /Friday.  December  29,  2000 /Notices 


21.  2000,  unless  altered  or  revoked  by 
further  order. 

D.  The  entities  in  Attachment  A  are 
not  required  to  deliver  energy'  or 
services  under  the  terms  of  this  order 
until  12  hours  after  the  California  ISO 
has  filed  with  the  Department  of  Energy 
(DOE)  a  signed  certification  that  it  has 
bet,n  unable  to  acquire  in  the  market 
adequate  supplies  of  electricity  to  meet 
system  demand,  and,  as  a  consequence, 
it  has,  or  reasonably  anticipates,  an 
"inadequate  fuel  or  energv  supply"  as 
defined  in  10  CFR  205.375.  In  order  to 
continue  to  avail  itself  of  this  order,  the 
California  ISO  is  required  to  submit  to 
DOE  a  further  certification  as  set  forth 
in  the  preceding  sentence  every  twenty- 
four  hours  until  the  expiration  of  the 
order.  This  certification  should  be 
submitted  to  Paul  Carrier,  Department  of 
Energy,  Office  of  Energv  Emergencies, 
Office  of  Policy,  PO-5.1000 
Independence  Avenue.  S.  VV., 
Washington.  D.C.  20585,  (202)  586- 
5659,  fax:  (202)  586-5391.  e-mail: 

Paul. Carrier^Jhq. doe. gov.  The  California 
ISO  shall  provide  a  copy  of  all 
certifications  to  the  entities  in 
Attachment  A  at  the  time  it  provides 
them  to  DOE. 

E.  The  California  ISO  must  inform 
each  entity  subject  to  this  order  of  thf 
amount  and  type  of  energy  or  services 
requested  by  9:00  p.m..  EST.  the  day 
before  the  requested  service.  In  making 
requests  for  power  pursuant  to  this 
order,  to  the  extent  feasible,  the 
California  ISO  is  directed  to  allocate 
those  requests  among  the  entities  listed 
in  Attachment  A  in  proportion  to  each 
entity's  available  excess  power. 

F.  The  terms  of  any  arrangement  made 
between  the  entities  subject  to  this  order 
and  the  California  ISO  pursuant  to  this 
order  are  to  be  as  agreed  to  by  the 
parties.  If  no  agreement  as  to  terms  can 
be  reached,  I  will  immediately  prescribe 
the  conditions  of  service  and  refer  the 
rate  issue  to  the  Federal  Energy 
Regulator)'  Commission  for  a 
determination  at  a  later  date  bv  that 
agency  in  accordance  with  its  standards 
and  procedures,  and  will  prescribe  bv 
supplemental  order  such  rates  as  it  finds 
to  be  just  and  reasonable. 

Issued  in  Washington.  DC.  on  December 
U, 2000 

Bili  Richardson, 

Secretary. 

The  following  entities  are  listed  in 
Attachment  A  to  the  order  (not 
reproduced  in  full  here): 

American  Electric  Power  Services. 
Houston.  TX. 

Aquila  Power  Corporation.  Kansas 
City,  MO. 

Arizona  Electric  Power  Cooperative. 


Arizona  Public  Service  Company, 
Phoenix,  AZ. 

Automated  Power  Exchange,  Inc., 
Santa  Clara,  CA. 

Avista  Energy,  Spokane,  WA. 

Bonneville  Power  Administration. 

California  Department  of  Water 
Resources. 

California  Polar  Brokers,  LLC,  San 
Francisco,  CA. 

California  Power  Exchange, 
Alhambra.  CA. 

Cargill-Alliant.  LLC],  Minnetonka, 
MN. 

Citizens  Power  Sales.  Boston.  MA. 

City  of  Anaheim,  CA. 

City  of  Azusa.  CA. 

City  of  Banning.  CA. 

City  of  Burbank,  CA. 

City  of  Glendale.  CA 

City  of  Pasadena,  CA. 

Citv  of  Riverside,  CA. 

City  of  Seattle,  WA. 

City  of  Shasta  Lake,  CA. 

City  of  Vernon,  CA. 

Colorado  River  .Storage  Project,  CO. 

Constellaticjn  Power  Source, 
Baltimore.  MD. 

Coral  Power.  L.L.C.,  San  Diego,  CA. 

Duke  Energv  Trading  &  Marketing, 
L.L.C.Sah  Lake  Citv.  UT 

Dynegy  Power  Marketing  Inc.. 
Houston,  TX. 

Edison  Mission  Marketing  &  Trading, 
Inc.,  Irvine,  CA. 

Edison  Source,  Citv  of  Industry.  CA. 

El  Paso  Electric  Companv.  El  Paso. 
TX 

El  Paso  Merchant  Energ\',  Houston. 
TX. 

Enron  Energy  Services,  Houston.  TX. 

Enron  Power  Marketing,  Inp  . 
Portland,  OR 

FPL  Energv  Power  Marketing,  Inc.. 
North  Palm  Beach.  FL. 

Grant  County  Public  Utility  District, 
Ephrata.  WA. 

Hafslund  Energy  Trading,  Seattle, 
WA. 

Idaho  Power  Company,  Boise,  ID. 

Illinova  Energv  Partners,  Inc..  Oak 
Brook. IL 

Koch  Energv  Trading.  Inc..  Houston, 
TX. 

IJ\  Department  of  Water  &  Power,  Los 
Angeles.  CA. 

LG  &  E  Energy  Marketing,  inc., 
Louisville.  KY 

Merchants  Energy  Group  of  the 
Americas.  Annapolis.  MD. 

Mieco.  Inc.  Long  Beach.  CA. 

Modesto  Irrigation  District.  CA. 

Nevada  Power  Company.  Las  Vegas, 
NV.  > 

New  Energy.  Inc..  Boston.  MA. 

Northern  California  Power  Agency, 
Roseville.  (]A. 

PacifiCorp,  Portland,  OR. 

PacifiCorp  Power  Marketing,  Inc  , 
Portland.  OR. 


PECO.  King  of  Prussia.  PA. 

PC  &  E,  San  Francisco,  CA. 

PC  &  E  Energy  Trading,  Bethesda, 
MD. 

Portland  General  Electric  Company, 
Portland,  OR. 

Power  ResoiiTce  Managers.  L.L.C., 
Bellevue,  WA. 

PP  &  L  Montana,  Butte.  MT. 

Public  Service  Companv  of  Colorado, 
Denver.  CO. 

Public  Service  Company  of  New 
Mexico,  Albuquerque,  NM. 

Public  Utility  District  No.  1  of 
Douglas  County,  E.  Wenatchee,  WA. 

Puget  Sound  Energy,  Bellevue,  WA. 

Reliant  Energy  Services,  Houston,  TX. 

Sacramento  Municipal  Utilities,  CA. 

Salt  River  Project,  Phoenix,  AZ. 

San  Diego  Gas  &  Electric,  CA. 

Sempra  Energy  Trading,  Steimford. 
CT. 

Sierra  Pacific  Power  Company.  Reno. 
NV. 

Silicon  Vallev  Power.  Santa  Clara, 
CA. 

Southern  California  Edison, 
Rosemead,  CA. 

Southern  Company  Energy  Marketing, 
Atlanta,  GA. 

Strategic  Energy,  Ltd.,  Pittsburgh.  PA. 

Tacoma  City  Light,  WA. 

Tucson  Electric  Power,  Tucson,  AZ. 

Washington  Water  Power,  Spokane, 
WA. 

Western  Area  Lower  Colorado, 
Phoenix.  AZ. 

Western  Area  Power  Administration. 

Williams  Energy  Marketing  and 
Trading,  Tulas,  OK. 

The  full  text  of  the  Secretary's 
December  20,  2000,  emergency  order  is 
follows: 

December  20,  2000. 

Amended  Order  Pursuant  to  Section 
202(c)  of  the  Federal  Power  Act 

On  December  14,  2000,  pursuant  to 
Section  202(c)  of  the  Federal  Power  Act 
(16  U.S.C.  824a(c))  and  10  CFR  205.370, 
because  of  a  shortage  of  currently 
operational  electric  generation  facilities, 
a  shortage  of  water  used  to  generate 
electricity,  unusual  volatility  of 
electricity  and  natural  gas  markets,  and 
for  other  reasons,  I  determined  that 
California  was  experiencing  an 
unexpected  shortage  of  electric  energy. 
Therefore,  pursuant  to  Section  202(c)  of 
the  Federal  Power  Act,  I  found  an 
emergency  existed  in  California  by 
reason  of  the  shortage  of  electric  energy, 
and  issued  an  order  requiring  entities 
listed  in  the  order  to  make  arrangements 
to  generate,  deliver,  interchange,  and 
transmit  electric  energy  when,  as,  and  in 
such  amounts  as  may  be  requested  by 
the  California  Independent  System 
Operator  (California  ISO). 
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I  find  that  the  circumstances  which 
led  to  my  previous  determination  that 
California  was  experiencing  a  shortage 
of  electric  energy  continue  and  hereby 
extend  the  Section  202(c)  emergency 
order  until  3:00  a.m..  EST  December  28, 
2000.  In  addition.  I  am  changing  the 
order  such  that  the  entities  listed  in  the 
order  are  not  required  to  deliver  energy 
or  services  to  the  California  ISO  until  8 
hours  after  the  California  ISO  submits 
its  certification  to  the  entities.  Further. 
I  am  deleting  the  first  sentence  of 
Ordering  Paragraph  E  of  the  December 
14,  2000,  order  and  requiring  the 
California  ISO  to  request,  at  the  time  of 
certification  from  the  entities  from 
which  it  is  seeking  energy  and  services, 
information  on  the  availability  of 
resources  subject  to  the  order.  This 
information  must  be  supplied  to  the 
California  ISO  within  6  hours  of 
certification. 

All  other  terms  of  the  December  14, 
2000.  order  remain  the  same  and  in 
effect. 

Order 

For  the  reasons  set  forth  above, 
pursuant  to  Section  202(c)  of  the 
Federal  Power  Act,  it  is  ordered  that: 

G.  Ordering  Paragraph  C  of  the  "Order 
pursuant  to  Section  202(c)  of  the 
Federal  Power  Act"  (the  Order),  dated 
December  14.  2000.  is  amended  to  read 
as  follows:  "This  order  is  effective 
immediately  and  expires  at  3:00  a.m., 
EST,  December  28,  2000.  unless  altered 
or  revoked  by  further  order." 

H.  Ordering  Paragraph  D  of  the  Order 
is  amended  by  striking  the  number  "12" 
and  inserting  in  its  place  the  number 
"8". 

I.  Ordering  Paragraph  E  of  the  Order 
is  amended  by  striking  the  first  sentence 
thereof  and  inserting  the  following 
sentence:  "The  California  ISO  must  seek 
information  from  entities  subject  to  the 
terms  of  this  order,  from  which  the 
California  ISO  seeks  to  obtain  energy 
and  services,  at  the  time  of  certification 
and  the  entities  must  respond  within  6 
hours.". 

Issued  in  Washington,  D.C,  on  December 
20.  2000. 
Bill  Richardson, 

Secretary* 

[PR  Doc.  00-33310  Filed  12-2&-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board, 
Open  Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Secretary  of  Energy 
Advisory  Board's  Task  Force  on  the 
Department  of  Energy's 
Nonproliferation  Programs  in  Russia. 
The  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  requires 
that  agencies  publish  these  notices  in 
the  Federal  Register  to  allow  for  public 
participation.  The  purpose  of  the 
meeting  is  to  discuss  the  Task  Force's 
review  of  the  Department  of  Energy's 
nonproliferation  programs  in  Russia. 

DATES:  Wednesday,  January  10,  2001. 
10:00  AM-11:15  AM,  Eastern  Standard 
Time, 

ADDRESSES:  U,S.  Department  of  Energy, 
Room  lE-245,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585.  Note:  Members 
of  the  public  are  requested  to  contact 
the  Office  of  the  Secretary  of  Energy 
Advisory  Board  at  (202)  586-7092  in 
advance  of  the  meeting  (if  possible),  to 
expedite  their  entry  to  the  meeting  site 
on  the  day  of  the  meeting.  Public 
participation  is  welcomed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Louise  Wagner,  Executive 
Director,  Secretary  of  Energy  Advisory 
Board  (AB-1),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585.  (202)  586- 
7092  or  (202)  586-6279  (fax). 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Task  Force  on  the 
Department  of  Energy's 
Nonproliferation  Programs  in  Russia  is 
to  provide  independent  external  advice 
and  recommendations  to  the  Secretary 
of  Energy  Advisory  Board  on  the  policy 
priorities  established  by  the  Department 
of  Energy  to  pursue  nonproliferation 
and  nuclear  safety  programs  in  the 
Russian  Federation.  Special  emphasis 
will  be  placed  on  program  areas  that 
may  not  have  been  addressed  in  the 
past.  The  Task  Force  will  focus  on 
assessing  the  performance  of  DOE's 
programs  in  achieving  national  security 
and  nonproliferation  missions,  as  well 
as  providing  policy  recommendations 
on  how  the  Department  can  be  most 
effective  in  supporting  U.S.  national 
security  interests.  The  Task  Force  will 
investigate,  but  will  not  be  limited  to, 
the  following  programs:  (1)  Initiatives 
for  Nonproliferation,  (2)  Nuclear  Cities 
Initiative.  (3)  Material  Protection 
Control  and  Accoiuiting  Program,  (4) 
Second  Line  of  Defense  Program,  (5) 
Highly  Enriched  Uranium  (HEU) 
Purchase  Agreement,  (6)  Plutonium 
Disposition  Program,  and  (7) 
International  Nuclear  Safety  Program. 


Tentative  Agenda 

The  meeting  will  include 
presentations  on  the  key  findings  and 
recommendations  contained  in  the  Task 
Force's  draft  final  report  entitled.  An 
Evaluation  of  DOE's  Nonproliferation 
Programs  With  Russia.  Members  of  the 
Public  wishing  to  comment  on  the  key 
findings  and  recommendation  contained 
in  the  Task  Force's  draft  final  report  will 
have  an  opportunity  to  address  the  Task 
Force  during  the  scheduled  public 
comment  period.  Copies  of  subject 
report  will  be  available  at  the  meeting 
and  may  be  obtained  at  that  time  from 
the  Secretary  of  Energy  Advisory 
Board's  web  site  located  at  http:// 
wwrw.hr.doe.gov/seab/  or  by  calling 
(202) 586-7092. 

Wednesday,  January  10,  2001  from 
10:00-11:15  AM 

10:00  AM-10:10  AM— Opening 

Remarks. 
10:10  AM-10:30  AM— Presentation  of 

Key  Finding. 
10:30'  AM-10:45  AM—  Member 

Comment. 
10:45  AM-11:00  AM— Public  Comment. 
11:00  AM-11:10  AM— Task  Force 

Action  &  Closing  Remarks. 

This  tentative  agenda  is  subject  to 
change.  The  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation 

In  keeping  with  procedures,  members 
of  the  public  are  welcome  to  observe  the 
business  of  the  Task  Force  on  the 
Department  of  Energy's 
Nonproliferation  Programs  in  Russia 
and  comment  during  the  scheduled 
public  comment  period  or  provide 
written  comments.  The  Chairman  of  the 
Task  Force  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business.  During  its 
open  meeting,  the  Task  Force  welcomes 
public  comment.  Members  of  the  public 
will  be  heard  in  the  order  in  which  they 
sign  in  at  the  beginning  of  the  meeting. 
The  Task  Force  will  make  every  effort 
to  hear  the  views  of  all  interested 
parties.  Written  comments  should  be 
submitted  by  no  later  than  Januray  16, 
2001  to  Mary  Louise  Wagner,  Executive 
Director,  Secretary  of  Energy  Advisory- 
Board,  AB-1,  US  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  D.C.  20585.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to  the  late 
resolution  of  programmatic  issues. 

Minutes 

A  copy  of  the  minutes  and  a  transcript 
of  the  open  meeting  will  be  made 


82992 


Federal  Register/ Vol.  65.  No.  251 /Friday.  December  29,  2000 /Notices 


Federal  Register /Vol.  65,  No.  251 /Friday,  December  29,  2000 /Notices 


82993 


available  for  public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building.  1000  Independence  .\venue. 
S\V.  Washington,  D.C.,  between  9:00 
AM  and  4:00  PM,  Monday  through 
Friday  except  Federal  holidays.  Further 
information  on  the  Secretary  of  Energy 
Advisory  Board  and  its  subcommitttws 
may  be  found  at  the  Boards  web  site, 
located  at  http://www.hr.doe.gov/seab. 

Issued  dt  VVdsiilngton.  DC  on  December 
22,  2000 

Carol  .\nne  Kennedy. 
Acting  Advison  Committee  Management 
Officer 
(PR  Dor   00-3VJ09  Filed  12-28-00;  8:45  am) 

aiLUNG  CODE  64S(M)1-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ProJMrt  Nos.  2927-004;  2928-004] 

Aquamac  Corporation;  IMerrimac  Paper 
Company,  Inc.;  Notice  of  Availability  of 
Final  Environmental  Assessment 

December  21.  2000. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  applications 
for  new  licenses  for  the  Aquamac  and 
Merrimac  Hydroelectric  Projects, 
located  on  the  Merrimack  River  in  the 
city  of  Lawrence,  Essex  County. 
Massachusetts,  and  has  prepared  a 
Multiple  Project  Environmental 
Assessment  (MPEA)  for  the  projects. 

On  October  15,  1999,  the  Commission 
staff  issued  and  distributed  to  all  parties 
d  draft  MPEA  on  the  projects,  and 
requested  that  comments  be  filed  with 
the  Commission  within  30  days. 
Comments  were  filed  and  are  addressed 
in  the  final  MPEA. 

This  final  MPEA  contains  the  staffs 
analysis  of  the  potential  environmental 
impacts  of  the  projects  and  concludes 
that  licensing  the  projects,  with 
appropriate  environmental  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment 

Copies  of  the  final  MPEA  are  available 
for  review  in  the  Public  Reference 
Branch.  Room  2-.^,  of  the  Commission's 


offices  at  888  First  Street.  NE.. 
Washington,  DC  20426. 

Linwood  .A.  Watson.  |r.. 

Acting  Secretary 

'KR  D.X    0(>-<:?:i25  Filed  12-28-00;  8:45  dm| 

BILUNG  CODC  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -389-000] 

Calumet  Energy  Team,  LLC;  Notice  of 
Issuance  of  Order 

December  22.  2000. 

Calumet  Energy  Team,  LLC  (Calumet) 
submitted  for  filing  a  rate  schedule 
under  which  Calumet  will  engage  in 
wholesale  electric  power  and  energy 
transactions  at  market-based  rates. 
Calumet  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  C^alumet  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  lidbilitv  by  Calumet. 

On  December  12,  2000.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  bv  Calumet  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  .Street,  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Calumet  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  f)r  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  t)f  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Calumet's  issuances  of 
securities  or  assumptions  ot  liability 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 


or  protests,  as  set  forth  above,  is  January 
12.2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
h  ttp :// www.  fere.  fed.  us/online/rims.h  tm 
(call  202-208-2222  for  assistance). 

Linwood  A.  Watson.  )r.. 

Acting  Secretary: 

(FR  D()( .  00-33318  Filed  12-28-00;  8:45  ami 

BIUJNC  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-1 523-046,  et  al.;  Docket 
No.  ER01 -51 2-002] 

Central  l-ludson  Gas  &  Electric 
Corporation,  Consolidated  Edison 
Company  of  New  York  Inc.,  Long 
island  Lighting  Company,  New  Yortt 
State  Electric  &  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc., 
Rochester  Gas  and  Electric 
Corporatton;  Notice  of  Filing 

December  21.  2000. 

Take  notice  that  on  December  15, 
2000,  the  Members  of  the  Transmission 
Owners  Committee  of  the  Energy 
Association  of  New  York  State,  formerly 
known  as  the  Member  Systems  of  the 
New  York  Power  Pool  (Member 
Systems),  tendered  for  filing  an  addition 
to  a  revised  transmission  service 
agreement  submitted  on  November  27, 

2000.  The  Member  Systems  state  that 
these  tariff  sheets  are  in  compliance 
with  the  Commission's  October  26,  2000 
order  in  this  proceeding.  Centra] 
Hudson  Gas  &■  Electric  Corp..  et  al.,  93 
FERC  161,091  (2000). 

A  copy  of  the  filing  was  served  upon 
all  persons  on  the  offical  service  list  in 
the  captioned  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  9. 

2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at /ittp.//MTVw./erc./ed. us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  httpJ 
/www.  fere.  fed.  us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary: 

IFR  Doc.  00-33326  Filed  12-26-00;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER97-1 523-046  and  ER01- 
512-001] 

Central  Hudson  Gas  &  Electric 
Corporation,  Consolidated  Edison 
Company  of  New  York,  Inc.,  Long 
Island  Lighting  Company,  New  York 
State  Electric  &  Gas  Corporation,  et  al., 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc., 
Rochester  Gas  and  Electric 
Corporation;  Notice  of  Filing 

December  21,  2000. 
Take  notice  that  on  December  15, 

2000,  the  Members  of  the  Transmission 
Owners  Committee  of  the  Energy 
Association  of  New  York  State,  formerly 
known  as  the  Members  Systems  of  the 
New  York  Power  Pool  (Member 
Systems),  tendered  for  filing  four 
additional  documents  to  a  revised 
transmission  service  agreement 
submitted  on  November  27,  2000.  The 
Member  Systems  state  that  these  tariff 
sheets  are  in  compliance  with  the 
Commission's  October  26,  2000  order  in 
this  proceeding.  Central  Hudson  Gas  &■ 
Electric  Corp.,  et  al,  93  FERC  U  61,091 
(2000). 

A  copy  of  the  filing  was  served  upon 
all  persons  on  the  official  service  list  in 
the  captioned  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  5, 

2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments  and  protests  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/wrww. fere. fed. us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  00-33327  Filed  12-28-00:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

December  21,  2000. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No.:  2680-061. 

c.  Date  Filed:  November  13,  2000. 

d.  Applicant:  Consumers  Energy 
Company  (Consumers)  and  Detroit 
Edison  Company  (Detroit  Edison). 

e.  Name  of  Project:  Ludington 
Pumped  Storage  Project. 

f.  Location:  The  eastern  shore  of  Lake 
Michigan,  in  the  City  of  Ludington.  in 
Mason,  Oceana,  Newaygo,  Muskegon. 
and  Ottawa  Counties,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant's  Contact:  Mr.  William 
M.  Lange,  Consumers  Power 
Corporation,  1016  16th  Street,  NW., 
Suite  100.  Washington.  DC  20036,  (202) 
293-5795;  and  John  H.  Flynn  and 
Raymond  O.  Sturdy,  Detroit  Edison 
Company,  2000  Second  Ave..  Detroit. 
MI  48226. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Doan 
Pham  at  (202)  219-2851  or  e-mail 
address  doan.pham@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  or  protests: 
January  29,  2001, 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington.  DC  20426. 


Please  include  the  Project  Number 
(2680-061)  on  any  comments,  protests, 
or  motions  filed. 

k.  Description  of  Amendment: 
Consumers  and  Detroit  Edison  filed  an 
application  to  delete  the  following 
project  facilities  from  the  license;  (1)  A 
70-mile,  345-kilovolt  (kv)  transmission 
line,  extending  from  the  Ludington 
switchyard  to  Consumers'  Kenowa 
substation:  and  (2)  the  Ludington 
switchyard.  The  licensees  state  these 
facilities  are  part  of  their  interconnected 
system  and  are  no  longer  necessar\-  for 
project's  operation  and  maintenance. 
This  proposal  does  not  affect  any  federal 
lands. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street  NE.,  Room 
2A,  Washington.  DC.  20426.  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://wv^'w:ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
addresses  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  w'ith  the 
Commissions  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energv  Regulator\'  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
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of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  ah 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Comments  cmd  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
vwvTv./e.nc./ed.  us/efi/doorbell.h  tm 

Linwood  A.  Watson,  Ir.. 

Acting  Serretan 

[FR  Doc  00-33328  Filed  12-28-00;  8:45  am] 

BtUJNG  C006  6717-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -468-000] 

Dominion  Energy  Marketing,  Inc.; 
Notice  of  Issuance  of  Order 

December  22.  2000 

Dominion  Energy  Marketing,  Inc. 
(Dominion)  submitted  for  filing  a  rate 
schedule  under  which  Dominion  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  Dominion  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  Dominion  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  fijture 
issuances  of  securities  and  assumptions 
of  liability  by  Dominion. 

On  December  15,  2000,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Corporate  Applications. 
Office  of  Markets.  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Dominion  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Dominion  is  authorized  to 
issue  securities  and  assume  obligations 


or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  apphcant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Dominion's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  lanuary 
16.  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed.  us/online/rims.htw  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  |r., 

Acting  Serrftan'. 

IFR  Doc  00-33319  Filed  12-28-00;  8:45  am] 

BILUNG  COOC  B717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-9&-000  and  ER01-95- 
001] 

Miami  Valley  Lighting,  Inc.;  Notice  of 
Issuance  of  Order 

December  22,  2000. 

Miami  Valley  Lighting,  Inc.  (Miami 
Valley)  submitted  for  filing  a  rate 
schedule  under  which  Miami  Valley 
will  engage  in  wholesale  electric  power 
and  energy  transactions  at  market-based 
rates.  Miami  Valley  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  Miami  Valley 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilitv  by  Miami 
Valley. 

On  December  15,  2000,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  (Corporate  Applications, 
Office  of  Markets.  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Miami  Valley  should  file  a 
motion  to  intervene  or  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Miami  Valley  is  authorized 
to  issue  securities  and  assimie 
obligations  or  liabilities  as  a  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  thai  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
the  public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Miami  Valley's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
16,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htin 
(call  202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Do( .  00-33316  Filed  12-28-00;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES01 -13-000] 

Midwest  Independent  Transmission 
System  Operator;  Notice  of  Application 

December  22,  2000. 

Take  notice  that  on  December  15, 
2000,  the  Midwest  Independent 
Transmission  System  Operator 
submitted  an  application  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  long-term 
senior  notes  in  an  amount  not  to  exceed 
$100  million. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
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385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  12, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  proteistants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://wnArw.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  ]r.. 

Acting  Secretary. 

IFR  Doc.  00-33320  Filed  12-28-00;  8:45  am) 

BH.UNG  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-51-000] 

The  Montana  Power  Company,  the 
Montana  Power,  L.L.C.;  Notice  of 
Application  to  Transfer  Natural  Gas 
Act  Section  3  Authorization  and 
Presidential  Permit 

December  22,  2000. 

Take  notice  that  on  December  18, 
2000,  The  Montana  Power  Company 
(MPC).  40  East  Broadway,  Butte, 
Montana  59701,  and  The  Montana 
Power,  L.L.C.  (LLC),  40  East  Broadway, 
Butte,  Montana  59701,  tendered  for 
filing  an  application  to  transfer  from 
MPC  to  LLC  natural  Gas  Act  Section  3 
authorization  and  a  Presidential  Permit 
to  use  and  operate  MFC's  Whitlash, 
Montana  border  facilities  so  as  to 
effectuate  a  change  in  MFC's  legal  form. 
The  details  of  the  request  are  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  The  filing  may  be 
viewed  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

The  border  facilities  to  be  transferred 
consist  of  that  portion  of  the  16-inch 
pipeline,  extending  approximately  52.3 
miles  from  Cut  Banlc,  Montana,  to  the 
international  boundary  between  the 
United  States  and  Canada  in  Northwest 
'4,  Northwest  V4  of  Section  1,  Township 
37  North,  Range  3  East  in  Toole  County, 
Montana,  where  it  connects  with  a  16- 
inch  Canadian  Montana  Pipeline 
Company  pipeline  extending  north  to 
Pakowki  Lake  area  in  the  Province  of 
Alberta,  Canada. 

Questions  regarding  the  details  of  this 
proposed  project  should  be  directed  to 


William  A.  Pascoe,  Vice-President — 
Transmission  Services,  The  Montana 
Power  Company,  40  East  Broadway, 
Butte,  Montana  59701,  (406)  497-4212 
(telephone)  and  (406)  497-2150  (fax): 
Douglas  M.  Canter,  McCarthy,  Sweeney 
&  Harkaway,  P.C,  2175  K  Street,  N.W.' 
Suite  600,  Washington,  D.C.  20037. 
(202)  393-5710  (telephone)  and  (202) 
393-5721  (fax);  or  Marjorie  L.  Thomas. 
Legal  Department,  The  Montana  Power 
Company,  40  East  Broadway,  Butte, 
Montana  59701,  (406)  497-2314 
(telephone)  and  (406)  497-2451  (fax). 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  22.  2001, 
file  with  the  Federal  Energy  Regulaton*- 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a){l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
wwH'.  fere.  fed.  us/efi/doorbell.htm . 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 


the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson.  |r.. 

Acting  Secrctan, . 

IFR  Doc.  00-33322  Filed  12-2H-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-631-002] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

December  22,  2000. 

Take  notice  that  on  November  20. 
2000,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  its 
compliance  filing  with  the 
Commission's  Order  on  Filings  to 
Establish  Imbalance  Netting  and 
Trading  Pursuant  to  Order  Nos.  587-CJ 
and  587-L  [93  FERC  "B  61.093  (2000)] 
issued  on  October  27,  2000  (October  27 
Order). 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
requirements  of  the  October  27  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  29.  2000. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lie  of 
paper.  See,  18  CFR  385.2001(a){l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm 

r 

Linwood  A.  Watson,  Jr., 

.■\(tingSprri'tan,\ 

IFR  Doc.  00-33321  Filed  12-28-00:  8:4.5  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER01 -352-000] 

Natural  Gas  Trading  Corporation; 
Notice  of  Issuance  of  Order 

December  22,  2000 

Natural  Gas  Trading  Corporation 
(NGTC)  submitted  for  filing  a  rate 
schedule  under  which  NGTC  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  NGTC  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  NGTC  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  NGTC. 

On  December  13.  2000.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets.  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  NGTC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  NGTC  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  NGTC's  issuances  of 
securities  or  assumptions  of  liability 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  Januarv 
16,2001. 

Copies  of  the  full  test  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  DC  20426  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 


/www. fere. fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  |r., 

Acting  Secretary. 

|FR  n<«    00-3;1317  Filed  12-28-00;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Notice  Establishing  Technical 
Conference 

|,Sdn  Uiegu  Gas  &  Electrir.  Company. 
Complaint,  v.  Sellers  of  Energy  and  Ancillary 
Services  Into  Market.s  Operated  by  the 
Califoniid  Independent  System  Operator  and 
the  California  Power  Exchange.  Respondents; 
Investigation  of  Practices  of  the  California 
Independent  System  Operator  and  the 
California  Power  Exchange,  Public  Meeting 
m  San  Diegf).  California;  Reliant  Energy 
Power  Generation.  Inc  .  Dvnegy  Power 
Marketing.  Inc..  and  Southern  Energy 
f^alifornia.  I..L.C..  Complaints,  v  California 
Independent  System  Operator  Corporation, 
Respondent,  California  Electricity  Oversight 
Board,  Complainant,  v  All  Sellers  of  Energy 
and  .Ancillary  Services  Into  the  Energy  and 
.■\ncillary  Services  Markets  Operated  by  the 
California  Independent  System  Operator  and 
the  f^^alifornia  Power  Exchange.  Respondents; 
Cidlifomia  Municipal  I'tilities  .Association, 
Complainant,  v   All  |urisdictional  Sellers  of 
Energy  and  .Ancillary  .Services  Into  Markets 
Operated  by  the  California  Independent 
System  Operator  and  the  California  Power 
Exchange.  Respondents;  C^lifornians  for 
Renewable  Energy,  Inc  (CARE). 
Complainant,  v.  Independent  Energy 
Producers.  Inc  .  and  .All  .Sellers  of  Energy  and 
.Ancillary  .Services  Into  Markets  Operated  by 
the  California  Independent  System  Operator 
and  the  C-»lifomia  Power  Exchange;  All 
Scheduling  C<jordinators  .Acting  on  Behalf  of 
the  .Akx^ve  Sellers;  California  Independent 
System  Operator  Corporation;  and  California 
Power  Exchange  Corporation,  Respondents; 
Puget  Sound  Energy.  Inc..  Complainant,  v 
All  lurisdictional  Sellers  of  Energy  and/or 
Capacity  at  Wholesale  Into  Electric  Energy 
and/or  Capacity  Markets  in  the  Pacific 
Northwest.  Including  Parties  to  the  Western 
Systems  Power  Pool  .Agreement. 
Respondents;  Docket  Nos  ELOO-95-000, 
ELOO-95-002  and  ELOO-95-003;  ELOO-98- 
000.  ELOO-'J8-002  and  ELOO-98-003;  ELOO- 
107-000,  EL0O-97-0O0;  ELOO-IO^J-OOO; 
ELOl-1-OOO.  EL01-2-000;  ELOl-10-OOOl 

On  December  15.  2000,  the 
Commission  issued  an  order '  in  Docket 
Nos.  ELOO-95-000,  ELOO-95-002,  and 
ELOO-95-003,  et  ai.  requiring,  among 
other  things,  a  technical  conference  on 
the  development  of  market  monitoring 
procedures  for  the  markets  involving  the 
California  Independent  System 


'  .San  Uit^u  (;d.s  s  Klectnc,  (Complainant,  v 
Sellers  nf  Energy  and  Aiuillar\  Services  Into 
Markets  Operated  by  the  ( jjlifomia  Independent 
System  Operator  and  ttie  California  Power 
Exchange.  Respondents,  ft  al  93  FERC  1  61,294 
I2000J. 


Operator.  The  technical  conference 
required  by  the  December  15.  2000 
order  will  convene  at  9:30  a.m.  on 
January  23,  2001,  at  888  First  Street. 
NE.,  Washington,  DC,  in  the 
Commission  meeting  room.  Room  2C.  If 
necessary,  the  conference  will  continue 
through  5:30  p.m.  of  the  same  day.  All 
parties  of  record  and  other  interested 
parties  are  welcome  to  attend. 

Any  questions  concerning  the 
conference  should  be  directed  to  Scott 
Miller  at  (202)  208-2171  or  Andrea 
Wolfinan  at  (202)  208-2097. 

Linwood  A.  Watson,  |r.. 

Acting  Secretar\'. 

(FR  Doc.  00-33323  Filed  12-28-00;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcat  No.  EG01 -52-000,  et  al.] 

Morgantown  OL  1  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

December  20,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Morgantofvn  OLl  LLC 

[Docket  No.  ECiOl-52-OOOl 

Take  notice  that  on  December  15, 
2000,  Morgantown  OLl  LLC,  c/o 
Wilmington  Trust  Company,  Rodney 
Square  North,  1100  North  Market  Street, 
Wilmington.  DE  19890-0001,  Attn: 
Corporate  Trust  Administration 
(Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  a  Delaware  special 
purpose  limited  liability  company  that 
intends  to  acquire  an  undivided 
owrnership  interest  in  the  coal/oil-fired 
Units  1  and  2  located  at  the 
Morgantown  Station  located  near 
Newburg,  Maryland  (the  Morgantcwrn 
Units).  The  Morgantown  Units  have  an 
aggregate  generating  capacity  of 
approximately  1164  MW.  Applicant  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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2.  Morgantown  OL2  LLC 

[Docket  No.  EGO1-53-O0O] 

Take  notice  that  on  December  15, 
2000,  Morgantown  0L2  LLC,  c/o 
Wilmington  Trust  Company,  Rodney 
Square  North,  1100  North  Market  Street, 
Wilmington.  DE  19890-0001,  Attn: 
Corporate  Trust  Administration 
(Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  a  Delaware  special 
purpose  limited  liability  company  that 
intends  to  acquire  an  undivided 
ownership  interest  in  the  coal/oil-fired 
Units  1  and  2  located  at  the 
Morgantown  Station  located  near 
Newburg,  Maryland  (the  Morgantown 
Units).  The  Morgantown  Units  have  an 
aggregate  generating  capacity  of 
approximately  1164  MW.  Applicant  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciu-acy  of  the  application. 

3.  Morgantown  OL3  LLC 

[Docket  No.  EGOl-54-000) 

Take  notice  that  on  December  15, 
2000,  Morgantown  OL3  LLC,  c/o 
Wilmington  Trust  Company,  Rodney 
Square  North.  1100  North  Market  Street, 
Wilmington.  DE  19890-0001,  Attn: 
Corporate  Trust  Administration 
(Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  a  Delaware  special 
purpose  limited  liability  company  that 
intends  to  acquire  an  undivided 
ownership  interest  in  the  coal/oil-fired 
Units  1  and  2  located  at  the 
Morgantown  Station  located  near 
Newburg.  Maryland  (the  Morgantown 
Units).  The  Morgantown  Units  have  em 
aggregate  generating  capacity  of 
approximately  1164  MW.  Applicant  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 


of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Morgantown  OL4  LLC 

[Docket  No.  EGOl-55-OOOj 

Take  notice  that  on  December  15. 
2000,  Morgantown  OL4  LLC.  c/o 
Wilmington  Trust  Company,  Rodney 
Square  North,  1100  North  Market  Steeet. 
Wilmington,  DE  19890-0001,  Attn: 
Corporate  Trust  Administration 
Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  a  Delaware  special 
purpose  limited  liability  company  that 
intends  to  acquire  an  undivided 
ownership  interest  in  the  coal/oil-fired 
Units  1  and  2  located  at  the 
Morgantown  Station  located  near 
Newburg.  Maryland  (the  Morgantown 
Units).  The  Morgantown  Units  have  an 
aggregate  generating  capacity  of 
approximately  1164  MW.  Applicant  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale. 

Comment  date:  January'  10,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Morgantown  OL5  LLC 

[Docket  No.  EGOl-56-OOOl 

Take  notice  that  on  December  15, 
2000.  Morgantown  OL5  LLC.  c/o 
Wilmington  Trust  Company,  Rodney 
Square  North,  1100  North  Market  Street, 
Wilmington,  DE  19890-0001,  Attn: 
Corporate  Trust  Administration 
(Applicant),  filed  with  the  Federal 
Energy  Regulator^'  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  a  Delaware  special 
purpose  limited  liability  company  that 
intends  to  acquire  an  undivided 
ownership  interest  in  the  coal/oil-fired 
Units  1  and  2  located  at  the 
Morgantown  Station  located  near 
Newburg.  Maryland  (the  Morgantown 
Units).  The  Morgantown  Units  have  an 
aggregate  generating  capacity  of 
approximately  1164  MW.  Applicant  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale. 

Comment  dafe:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 


at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Morgantown  OL6  LLC 

[Docket  No.  EGOl-57-OOOl 

Take  notice  that  on  December  15, 
2000,  MorgantovkTi  0L6  LLC,  c/o 
Wilmington  Trust  Company,  Rodney 
Square  North,  1100  North  Market  Street. 
Wilmington.  DE  19890-0001.  Attn: 
Corporate  Trust  Administration 
(Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  a  Delaware  special 
purpose  limited  liability  company  that 
intends  to  acquire  an  undivided 
ownership  interest  in  the  coal/oil-fired 
Units  1  and  2  located  at  the 
Morgantown  Station  located  near 
Newburg,  Maryland  (the  Morgantown 
Units).  The  Morgantown  Units  have  an 
aggregate  generating  capacity  of 
approximately  1164  MW.  Applicant  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale. 

Comment  date:  January  10.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7,  Morgantown  0L7  LLC 

[Docket  No.  EGOl-58-OOOi 

Take  notice  that  on  December  15, 
2000,  Morgantown  OL7  LLC.  c/o 
Wilmington  Trust  Company.  Rodney 
Square  North,  1100  North  Market  Street. 
Wilmington.  DE  19890-0001.  Attn: 
Corporate  Trust  Administration 
(Applicant),  filed  with  the  Federal 
Energy  Regulator)'  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  a  Delaware  special 
purpose  limited  liability  company  that 
intends  to  acquire  an  undivided 
ownership  interest  in  the  coal/oil-fired 
Units  1  and  2  located  at  the 
Morgantown  Station  located  near 
Newburg,  Mar\'land  (the  Morgantown 
Units).  The  Morgantown  Units  have  an 
aggregate  generating  capacity  of 
approximately  1164  MW.  Applicant  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale. 
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Comment  date:  January  10,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

8.  Dickerson  OLl  LLC 

[Docket  No.  EGOl-59-OOOl 

Take  notice  that  on  December  15, 
2000,  Dickerson  OLl  LLC,  c/o 
Wilmington  Trust  Company,  Rodney 
Square  North,  1100  North  Market  Street, 
Wilmington,  DE  19890-0001.  Attn: 
Corporate  Trust  Administration 
(Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  e.xempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  a  Delaware  special 
purpose  limited  liability  company  that 
intends  to  acquire  an  undivided 
ownership  interest  in  the  coal/oil-fired 
Units  1  through  3  located  at  the 
Dickerson  Station  located  in 
Montgomen,'  County.  Maryland  (the 
Dickerson  Units).  The  Dickerson  Units 
have  an  aggregate  generating  capacity  of 
approximately  546  MW.  Applicant  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale. 

Comment  date:  January  10.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

9.  Dickerson  0L2  LLC 

[Docket  No.  EGOl-60-OOOl 

Take  notice  that  on  December  15, 
2000,  Dickerson  OL2  LLC,  c/o 
Wilmington  Trust  Company,  Rodney 
Square  North.  1 100  North  Market  Street, 
Wilmington,  DE  19890-0001,  Attn: 
Corporate  Trust  Administration 
(Applicant),  filed  with  the  Federal 
Energy  Regulaton,'  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  a  Delaware  special 
purpose  limited  liability  company  that 
intends  to  acquire  an  undivided 
ownership  interest  in  the  coal/oil-fired 
Units  1  through  3  located  at  the 
Dickerson  Station  located  in 
Montgomery'  County,  Maryland  (the 
Dickerson  Units).  The  Dickerson  Units 
have  an  aggregate  generating  capacity  of 
approximately  546  MW.  Applicant  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  all  or  part  of  one 


or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

10.  Dickerson  OL3  LLC 

IDoi  ket  No.  EC ;o  1-6 1-^)00 1 

Take  notice  that  on  December  15, 
2000,  Dickerson  OL3  LLC,  c/o 
Wilmington  Trust  Company,  Rodney 
Square  North,  1100  North  Market  Street, 
Wilmington,  DE  19890-0001,  Attn: 
Corporate  Trust  Administration 
(Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  a  Delaware  special 
purpose  limited  liability  company  that 
intends  to  acquire  an  undivided 
ownership  interest  in  the  coal/oil-fired 
Units  1  through  3  located  at  the 
Dickerson  Station  located  in 
Montgomery  County,  Maryland  (the 
Dickerson  Units).  The  Dickerson  Units 
have  an  aggregate  generating  capacity  of 
approximately  546  MW.  Applicant  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale. 

Comment  date:  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

11.  Dickerson  0L4  LLC 

IDocket  No.  EGOl-62-OOOl 

Take  notice  that  on  December  15, 
2000.  Dickerson  OL4  LLC.  c/o 
Wilmington  Trust  Company,  Rodney 
Square  North,  1100  North  Market  Street, 
Wilmington,  DE  19890-0001,  Attn: 
Corporate  Trust  Administration 
(Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  a  Delaware  special 
purpose  limited  liability  company  that 
intends  to  acquire  an  undivided 
ownership  interest  in  the  coal/oil-fired 
Units  1  through  3  located  at  the 
Dickerson  Station  located  in 
Montgomery  County,  Maryland  (the 
Dickerson  Units).  The  Dickerson  Units 
have  an  aggregate  generating  capacity  of 
approximately  546  MW.  Applicant  will 


be  engaged  directly  and  exclusively  in 
the  business  of  owning  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale. 

Comment  date:  January  10.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

12.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROl-313-OOll 

Take  notice  that  on  December  15, 
2000,  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  an  Informational 
Filing  containing  information  on  the 
ISO's  Operating  Budget  for  2001. 

The  ISO  states  that  this  filing  has  been 
served  on  the  California  Public  Utilities 
Commission,  all  California  ISO 
Scheduling  Coordinators,  and  all  parties 
on  the  official  service  lists  maintained 
by  the  Secretary  for  the  following 
dockets  related  to  the  Grid  Management 
Charge:  EROl-313-000.  ER98-211-O00. 
ER99-473-000.  ER99-2730-000.  EL99- 
47-000,  and  EL99-67-000. 

Comment  date:  January  10,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  GridFlorida  LLC,  Florida  Power  & 
Light  Co.,  Florida  Power  Corporation, 
Tampa  Electric  Co. 

[Docket  No.  RTO 1-67-001] 

Take  notice  that  on  December  15, 
2000,  Florida  Power  &  Light  Company, 
Florida  Power  Corporation,  and  Tampa 
Electric  Company  (collectively,  the 
Applicants),  pursuant  to  Sections  203 
and  205  of  the  Federal  Power  Act, 
jointlv  filed  a  supplement  to  their 
October  16,  2000  Order  No.  2000 
compliance  filing  providing  for  the 
creation  of  a  Regional  Transmission 
Organization  (RTO).  The  Applicants 
propose  to  form  GridFlorida  LLC.  a  for 
profit  transmission  company  that  will 
act  as  the  RTO  for  the  Florida  Reliability 
Coordinating  Council  region. 

Comment  date:  January  5.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Citizens  Utilities  Company 

[Docket  Nos.  ELOl-20-000,  ER95- 1586-006, 
EL96-17-002  and  OA96-184-0041 

Take  notice  that  on  December  14. 
2000.  Citizens  Conununications 
Company  (Citizens)  submitted  for  filing, 
pursuant  to  the  Commission's 
November  12.  1997  Letter  order 
(approving  settlement)  in  the  above- 
captioned  dockets  (81  FERC  1161.197 
(1997),  a  final  Audit  Report  in 
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Compliance  with  Settlement  Agreement. 
In  addition,  take  notice  that  Citizens 
also  filed  on  December  14,  2000  a 
Motion  to  Establish  Hearings,  and 
Petition  for  Declaratory  Order. 

The  Final  Audit  Report  filed  by 
Citizens  was  conducted  pursuant  to  a 
settlement  in  the  above-captioned 
dockets.  Citizens  contests  the  results  of 
the  Final  Audit  Report.  Accordingly, 
Citizens  has  included  in  its  filing  a 
motion  to  establish  hearings  to  review 
the  recommendations  of  the  Final  Audit 
Report,  and  a  Petition  for  Declaratory 
Order  that  Citizens  may  recoup,  with 
interest,  any  refunds  or  rate  reductions 
made  under  the  settlement  that  are 
subsequently  foimd  by  the  Commission 
to  be  in  excess  of  the  appropriate 
amoimt. 

Comment  date:  January  4,  2001,  in 
accordance  with  Standarid  Paragraph  E 
at  the  end  of  this  notice. 

15.  U.S.  Department  of  Energy, 
Bonneville  Power  Administration 

[Docket  No.  EFOl-2021-OOOl 

Take  notice  that  on  December  14, 
2000,  the  Bonneville  Power 
Administration  (Bonneville),  tendered 
for  filing  proposed  rate  adjustments  for 
its  2002  transmission  and  ancillary  rates 
pursuant  to  section  7(a)(2)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act,  16  U.S.C.  839e(a)(2). 
Pursuant  to  Commission  regulation 
300.21. 18  CFR  300.21,  Bonneville  seeks 
final  confirmation  and  approval  of  the 
proposed  transmission  and  ancillary 
services  effective  October  1,  2001. 

Bonneville  requests  approval  for  the 
period  October  1 ,  2001  through 
September  30,  2003,  for  the  following 
proposed  transmission  and  ancillary 
services  rates:  Formula  Power 
Transmission  Rate  (FPT-01.1);  Formula 
Power  Transmission  Rate  (FP-02.3); 
Integration  of  Resources  Rate  (IR-02); 
Network  Integration  Rate  (NT-02); 
Point-to-Point  Rate  (PTP-02);  Southern 
Intertie  Rate  (IS-02);  Montana  Intertie 
Rate  (IM-02);  Use-Of-Facilities 
Transmission  Rate  (TGT092);  Eastern 
Intertie  Rate  (IE-02):  and  Ancillary 
Services  and  Control  Areas  Services 
Rate  (ACS-02).  In  addition,  Bonneville 
requests  approval  of  General  Rate 
Schedule  Provisions  for  transmission 
and  Ancillary  Service  Rates  (GRSPs)  for 
the  period  of  October  1,  2001,  through 
September  30,  2003.  The  GRSPs  will 
apply  to  the  2002  transmission  and 
ancillary  services  rate.  The  above  rates 
propose  an  increase  from  the  current 
rates  for  combined  long-term 
transmission  service  and  certain 
ancillary  services  on  the  Bonneville 
Network  that  range  from  approximately 
7,0%  to  24.3%.  The  rate  increase  for  the 


Utihty  Dehvery  segment  is  24.3%.  The 
rate  increase  for  combined  long-term 
transmission  service  and  certain 
ancillary  services  on  the  Southern 
Intertie  is  approximately  9.0%. 
Bonneville  requests  final  approval  of  the 
proposed  2002  transmission  and 
ancillary  services  rates  discussed  above 
be  granted  by  June  30,  2001. 

Bonneville  also  requests  a  finding  by 
the  Commission  that  the  rate 
adjustments  to  the  following 
transmission  and  ancillary  services  rates 
and  rate  provisions  associated  with  its 
Open  Access  Transmission  Tariff  satisfy 
the  Commission's  comparability 
standards  applicable  to  non-public 
utilities  pursuant  to  the  reciprocity 
conditions  of  Order  888  and  18  CFR 
35.28(a):  Network  Integration  Rate  (NT- 
01);  Point-to-Point  Rate  {PTP-02); 
Southern  Intertie  Rate  {IS-02);  Montana 
Intertie  Rate  (IM-02);  Use-Of-Facilities 
Transmission  Rate  (UFT-02);  Advance 
Funding  Rate  {AF-02);  Ancillary 
Services  and  Control  Area  Services  Rate 
{ACS-02);  and  GRSPs. 

Comment  date;  January  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Fu^t  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  00-33314  Filed  12-28-00;  8:45  am] 
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[Docket  No.  EG01 -29-000,  et  al.] 

Sn  Capital  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

December  22,  2000. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  STl  Capital  Company 

[Docket  No.  EG01-29-000[ 

Take  notice  that  on  December  20. 
2000,  STI  Capital  Company,  2200 
Pacific  Coast  Highway.  San  Diego, 
California  92101  (STI).  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Conunission)  an  Amendment  to  its 
November  9,  2000  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  Regulations  and 
Section  32  of  the  Public  Utility  Holding 
Company  Act,  as  amended  (the 
Application). 

The  Application  seeks  a 
determination  that  STI  qualifies  for 
Exempt  Wholesale  Generator  status.  The 
purpose  of  the  Amendment  is  to  clarify 
STI's  transactions  with  its  corporate 
parent  and  its  position  in  that  regard. 

Comment  date:  January  8,  2001,  Ln 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acoiracy  of  the  application. 

2.  Reliant  Energy  Aurora,  LP 

IDocket  No.  EGOl-63-OOOl 

Take  notice  that  on  December  15, 
2000,  ReUant  Energy  Aurora,  LP, 
(Reliant  Aurora)  tendered  for  filing  an 
application  for  a  determination  of 
exempt  wholesale  generator  status, 
pursuant  to  Section  32  {a)(l)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended,  (PUHCA).  15  U.S.C. 
79z-5a  (1994),  and  Subchapter  T,  Part 
365  of  the  regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  18  CFR  Part  365. 

Reliant  Aurora  is  a  Delaware  limited 
partnership  and  proposes  to  construct, 
own  and  operate  a  generation  facility  in 
DuPage  County,  Illinois. 

Comment  date;  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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3.  Hunlock  Creek  Energ\-  Ventures 

lUofket  N.I   t(;ui-fi4-0(10i 

Take  notice  that  on  December  15. 
2000.  Hunlock  Creek  Energy  Ventures 
(Energy  Ventures)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  that  it 
meets  the  requirements  for  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations.  Energy  Ventures  owns  and 
operates  the  Hunlock  Power  Station,  a 
coal-fired  electric  generating  facility 
with  a  continuous  net  capacity  of  48 
MW.  and  a  44  MW  combustion  turbine 
generating  facility  on  the  Hunlock  site 
Energy  Ventures  is  an  affiliate  of  UC'.I 
Utilities.  Inc..  Allegheny  Energy  Supply 
Company.  LLC,  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company. 

Comment  date  [anuary  11.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  dccurat:y  of  the  application. 

4.  Duke  Energy  Hinds.  LLC 

,Do<,ket  .No   Ht^OI-hi-^JUO, 

Take  notice  that  on  December  15. 
2000.  Duke  Energy  Hinds.  LLC  (Duke 
Hinds)  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act  its 
proposed  FERC  Electric  Tariff  No.  1. 

Duke  Hinds  seeks  authority  to  sell 
energy  and  capacity,  as  well  as  ancillary 
seryices.  at  market-based  rates,  together 
with  certain  waivers  and  preapprovals. 
Duke  Hinds  also  seeks  authority  to  sell, 
assign,  or  transfer  transmission  rights 
that  it  may  acquire  in  the  course  of  its 
marketing  activities.  Duke  Hinds  seeks 
an  effective  date  sixty  (60)  days  from  the 
date  of  filing  for  its  proposed  rate 
schedules. 

Comment  dote:  January  1 1,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  IPP  Energy  LLC 

(Docket  No.  E(;()l-hB-<)()()l 

Take  notice  that  on  December  15, 
2000,  IPP  Energy  LLC  (IPP).  a  limited 
liability  company  organized  under  the 
laws  of  the  state  of  Delaware,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commissions 
regulations. 

IPP  states  that  it  will  be  engaged 
directly  and  exclusively  in  the  business 


of  owning  and  operating  a  55  MW 
natural  gas  fired  electric  generating 
facility  and  related  assets  in 
Binghamton,  New  York.  IPP  will  sell  its 
I  apacity  e.xdusively  at  wholesale.  A 
copy  of  the  filing  was  served  upon  the 
Securities  and  Exchange  C;ommission 
and  the  New  York  State  Public  .Service 
Commission 

Comment  date:  lanuary  11,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Tiverton  Power  Associates  Limited 
Partnership 

iD(K  ket  No.  EGOl-67-OOOl 

Take  notice  that  on  December  18, 
2000.  Tiverton  Power  Associates 
Limited  Partnership  (Applicant)  filed 
with  the  Federal  Energy  Regulatory- 
Commission  an  Application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 
Applicant,  a  Rhode  Island  Limited 
Partnership,  proposes  to  hold  a 
leasehold  interest  in  and  market 
exclusively  at  wholesale  the  output  of 
an  approximately  265-MW  natural  gas- 
fired  electrii  generation  facility  near 
Tiverton.  Rhode  Island, 

Comment  date:  [anuary  1 1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  c:omments  to  those  that  concern  the 
adequacy  or  accural  y  of  the  application. 

7.  Rumfurd  Power  Associates  Limited 
Partnership 

(Docket  No.  Et;ot-68-OO0l 

Take  notice  that  on  December  18, 
2000,  Rumford  Power  Associates 
Limited  Partnership  (Applicant)  filed 
with  the  Federal  Energy  Regulatory- 
Commission  an  Application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  (Commission's  regulations. 
Applicant,  a  Maine  Limited  Partnership, 
proposes  to  hold  a  leasehold  interest  in 
and  market  exclusively  at  wholesale  the 
output  of  an  approximately  265-MW 
natural  gas-fired  elet:tric:  generation 
facility  near  Rumford,  Maine. 

Comment  date:  January  11,  2001,  in 
accordance  with  .Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


8.  PMCC  Calpine  New  England 
Investment  LLC 

(Docket  No.  EGOl-69-OOOl 

Take  notice  that  on  December  19, 
2000.  PMCC  Calpine  New  England 
Investment  LLC  (Applicant)  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
Commission  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations.  Applicant  is  a  Delaware 
limited  liability  company  formed  for  the 
benefit  of  PMCC  Calpine  NEIM  LLC,  a 
Delaware  limited  liability  company,  to 
purchase  and  hold  legal  title  to  two 
approximately  265  megawatt  natural 
gas-fired  electric  generating  facilities. 

Comment  date:  January  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

9.  PMCC  Calpine  New  England 
Investment  LLC 

(Docket  No   E(;01-70-000l 

Take  notice  that  on  December  19, 
2000,  PMCC  Calpine  New  England 
Investment  LLC  (Applicant)  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
Commission  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations.  Applicant  is  a  Delaware 
limited  liability  company  formed  for  the 
benefit  of  PMCC  Calpine  NEIM  LLC.  a 
Delaware  limited  liability  company,  to 
purchase  and  hold  legal  title  to  two 
approximately  265  megawatt  natural 
gas-fired  electric  generating  facilities. 

Comment  date:  January  11,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

10.  Canal  Electric  Company 

IDocket  No.  ER00-3766-O01| 

Take  notice  that  on  December  18. 
2000,  Canal  Electric  Company  (Canal) 
filed  the  second  restated  sixth 
amendment  (Second  Restated  Sixth 
Amendment)  to  the  Power  Contract 
between  Canal  and  its  retail  affiliates 
Cambridge  Electric  Light  Company 
(Cambridge)  and  Commonwealth 
Electric  Company  (Commonwealth) 
(Canal  Rate  Schedule  FERC  No.  33,  the 
Seabrook  Power  Contract).  This  filing 
supplements  Canal's  filing  made  with 
the  Commission  on  September  28,  2000. 
whereby  it  submitted  the  Restated  Sixth 
Amendment. 
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The  Second  Restated  Sixth 
Amendment  provides  for  a  buydown  of 
the  Seakbrook  Power  Contract  by 
Cambridge  and  Commonwealth  in 
furtherance  of  their  efforts  to  mitigate 
transition  costs,  in  compliance  with  the 
requirements  of  the  Massachusetts 
Electric  Industry  Restructuring  Act  of 
1997.  Under  the  Second  Restated  Sixth 
Amendment,  Cambridge  will  pay  Canal 
the  amount  of  $28,235,000,  and 
Commbnwealth  will  pay  Canal  the 
amount  of  $113,365,000,  for  a  reduction 
in  the  Gross  Plant  Investment  in  the 
amoimt  of  $141,600,000.  This  buydown 
payment  in  the  amount  of  $141,600,000 
is  a  reduction  from  the  buydovtm 
payment  of  $146,741,000  stated  in  the 
Restated  Sixth  Amendment.  Canal  has 
requested  approval  of  the  Restated  Sixth 
Amendment  for  effect  November  1, 
2000. 

Comment  date:  January  8*  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of.this  notice. 

11.  IFF  Energy  LLC 

(Docket  No.  EROl-688-OOOl 

Take  notice  that  on  December  15, 
2000.  IPP  Energy  LLC  (IPP),  tendered  for 
filing  an  application  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  IPP's  Electric  Rate 
Schedide  FERC  No.  1  and 
accompanying  Code  of  Conduct  to  be 
effective  January  1,  2001. 

IPP  intends  to-  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  In  transactions  where  IPP  sells 
electric  energy,  it  pspposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  IPP's  proposed  Rate 
SchediUe  also  permits  it  to  reassign 
transmission  capacity  and  sell  certain 
ancillary  services  at  market-based  rates. 

Comment  date:  January  5,  2001,  in 
accordance  ■with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Merchant  Energy  Group  of  the 
Americas,  Inc. 

[Docket  No.  EROl-689-OOOj 

Take  notice  that  on  December  15, 
2000,  Merchant  Energy  Group  of  the 
Americas,  Inc.  (MEGA),  tendered  for 
filing  an  amended  FERC  Electric  Rate 
Schedule  No.  1  (Rate  Schedule)  to  sell 
ancillcuy  services  at  market-based  rates 
into  New  York  Power  Pool  markets 
administered  by  the  New  York 
Independent  System  Operator  (NYISO). 
Pursuant  to  the  amended  Rate  Schedule, 
MEGA  may  sell  Operating  Reserves 
(Spinning  Reserves,  Ten  Minute  Non- 
Synchronous  Reserves  and  Thirty 
Minute  Operating  Reserves)  and 


Regulation  and  Frequency  Response 
Service  (load  following),  as  defined  in 
the  NYISO  tariff.  MEGA  also  revises  its 
Rate  Schedule  to  include  designations 
as  required  under  Order  No.  614. 

MEGA  requests  waiver  of  the 
Commission's  prior  notice  requirement 
to  permit  its  amended  Rate  Schedule  to 
be  effective  date  of  January  1,  2001, 

Comment  date:  January  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

13.  Reliant  Energy  Aurora,  LP 

[Docket  No.  EROl-687-OOOl 

Take  notice  that  on  December  15, 
2000,  Reliant  Energy  Aurora,  LP  (Reliant 
Aurora),  tendered  for  filing  pursuant  to 
Rule  205  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.205, 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  authorizing  Reliant 
Aurora  to  make  sales  at  market-based 
rates.  Reliant  Aurora  has  requested  this 
rate  schedule  become  effective  on  the  in 
service  date  Reliant  Aurora  of  its 
DuPage  County,  Illinois  generating 
facility. 

Reliant  Aiu-ora  intends  to  sell  electric 
power  at  wholesale.  In  transactions 
wheie  Reliant  Aurora  sells  electric 
energy,  it  proposes  to  make  such  sales 
on  rates,  terms,  and  conditions  to  be 
mutually  agreed  to  with  the  purchasing 
party.  Reliant  Aiu-ora's  Rate  Schedule 
provides  for  the  sale  of  energy  and 
capacity  at  agreed  prices. 

Comment  date:  January  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Duke  Energy  Hinds,  LLC 

[Docket  No.  EROl-691-000] 

Take  notice  that  on  December  15, 
2000,  Duke  Energy  Hinds,  LLC  (Duke 
Hinds),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act  its 
proposed  FERC  Electric  Tariff  No.  1 , 

Ehike  Hinds  seeks  authority  to  sell 
energy  and  capacity,  as  well  as  ancillary 
services,  at  market  based  rates,  together 
with  certain  waivers  and  preapprovals, 
Duke  Hinds  also  seeks  authority  to  sell, 
assign,  or  transfer  transmission  rights 
that  it  may  acquire  in  the  course  of  its 
marketing  activities. 

Duke  Hinds  seeks  an  effective  date 
sixty  (60)  day  from  the  date  of  filing  for 
its  proposed  rate  schedules. 

Comment  date:  January  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Duke  Power  a  Division  of  Duke 
Energy  Corporation 

[Docket  No.  ERO 1-685-000] 

Take  notice  that  on  December  15. 
2000,  Duke  Power  (Duke),  a  division  of 
Duke  Energy  Corporation,  tendered  for 
filing  a  Ser\'ice  Agreement  with 
Southern  Company  Energy  Marketing, 
L.P.  for  power  sales  at  market-based 
rates. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  December  13,  2000. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  January  5,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROO-1 737-002] 

Take  notice  that  on  December  15. 
2000,  Virginia  Electric  and  Power 
Company  (the  Company),  tendered  for 
filing  a  notice  of  change  in  status  under 
its  market-based  rate  authority  to  reflect 
the  Company's  acquisition  of  three 
qualifying  cogeneration  facilities  and 
appurtenant  transmission  facilities.  The 
cogeneration  facilities  include  LG&E- 
Westmoreland  Hopewell,  LG&E- 
Westmoreland  Altavista  and  LG&E- 
Westmoreland  Southampton.  The 
Company  also  requests  to  elect  to  notify 
the  Commission  of  any  future  changes 
in  status  in  its  next  three-year  market 
analysis. 

Comment  date:  January  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER0O-3688-O02J 

Take  notice  that  on  December  18, 
2000,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  on  behalf 
of  the  operating  companies  of  the 
American  Electric  Power  System 
(collectively  AEP),  tendered  for  filing  a 
refund  report  in  compliance  with  the 
Commission's  order  in  American 
Electric  Power  Service  Corporation,  93 
FERC  1161.151. 

Comment  date:  January  9,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Ameren  Energy  Development 
Company 

[Docket  No.  EROl-294-OOll 

Take  notice  that  on  December  18, 
2000.  Ameren  Energy  Development 
Company  (AED),  tendered  for  filing 
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certain  information  intended  to 
supplement  its  application  for 
authorization  to  engage  in  the  sale  of 
electric  energy  and  capacity  at  market- 
based  rates  filed  on  October  31,  2000,  in 
the  proceeding  captioned  above. 

Comment  date:  Januar\'  9.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  WFEC  GENCO,  L.L.C. 

(Dockel  \ii   ER01-!a8-001| 

Take  notice  that  on  December  15. 
2000.  WFEC  GENCO,  L.L.C.  tendered 
for  filing  its  revised  FERC  Electric  Tariff 
Original  Volume  No.  1  pursuant  to  the 
November  30,  2000  letter  order  of  the 
Director  of  the  Division  of  Corporate 
Applications  in  the  above-captioned 
proceeding. 

Comment  date:  Januar\  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  AES  NewEnergy,  Inc. 

(Docket  No.  ER01-507-O01| 

Take  notice  that  on  December  15. 
2000,  AES  NewEnergy,  Inc.  (.\ES 
NewEnergy)  tendered  for  filing  an 
amendment  to  the  Notice  of  Succession 
filed  with  the  Commission  on  November 
22.  2000  in  the  above-referenced  docket. 

Comment  date:  fanuary  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Wisconsin  Electric  Power  Company 

(Docket  No   EROl-678-OOOl 

Take  notice  that  on  December  12, 
2000,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  a  Short-Term  Firm 
Transmission  Service  Agreement  and  a 
Non-Firm  Transmission  Service 
Agreement  between  itself  and  Madison 
Gas  and  Electric  Company  (MG&E).  The 
Transmission  Service  Agreements  allow 
MG&E  to  receive  transmission  ser\'ices 
under  Wisconsin  Energ\'  Corporation 
Operating  Companies'  FERC  Electric 
Tariff,  Volume  No.  1.  Wisconsin  Electric 
requests  the  Commission  assign  these 
service  agreements  as  Nos.  188  and  189 
under  its  Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  May  1,  2002  coincident 
with  MG&E's  power  supply 
transactions,  Wisconsin  Electric 
requests  waiver  of  the  Commission's 
notice  requirements  in  order  to 
accommodate  MG&E's  power  supplv 
transactions.  Copies  of  the  filing  have 
been  served  on  MG&E,  the  Public 
Service  Commission  of  Wisconsin  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  January  3,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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22.  American  Transmission  Company 

(Docket  No.  t;K()l-(i7^>-000l 

Take  notice  that  on  December  14, 
2000,  American  Transmission 
Company,  LLC;  (ATCLLC),  tendered  for 
filing  Generator  Interconnection 
Agreements  between  ATCLLC  and 
Ediscm  Sault  Electric  Company  for  the 
following  generators. 

ATCLLC  requests  an  effective  date  of 
Ianuar>-  1,  2001. 

Comment  date:  January  5.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Allegheny  Energy  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  the  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

|Uc)(  ket  Nu    EKOl-bHO-OOOl 

Take  notice  that  on  December  15, 
2000,  .Allegheny  Energy  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Notice  of  Cancellation  of 
Service  Agreement  Nos.  19,  21  and  3 
with  Heartland  Energy  Services  a 
customer  under  Allegheny  Power's 
Standard  Transmission  Service  Rate 
Schedule.  Standard  Generation  Service 
Kate  Schedule  and  Point-to-Point 
Transmission  Service  Tariff. 

.Allegheny  Power  has  requested  a 
waiver  of  notice  to  allow  the 
cancellations  to  be  effective  June  14, 
2000. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commi.ssion  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  .Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  (Commission. 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  American  Transmission  Systems, 
Inc. 

[Docket  No.  KKO 1-681 -«()()  1 

Take  notice  that  on  December  13, 
2000.  American  Transmission  Systems, 
Inc..  tendered  for  filing  a  Service 
Agreement  to  provide  Non-Firm  Point  to 
Point  Transmission  Service  for  the  City 
of  Cleveland,  Department  of  Public 
Utilities,  Division  of  Cleveland  Public 
Power,  the  Transmission  Customer. 
Services  are  being  provided  under  the 
American  Transmission  Systems,  Inc., 
Open  Access  Transmission  Tariff 
submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER99-2647-000  The 


proposed  effective  date  under  the 
Service  Agreement  is  December  1 1 , 
2000  for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  January  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Western  Resources,  Inc 

[Docket  No.  EROl-682-000] 

Take  notice  that  on  December  13, 
2000,  Western  Resources.  Inc,(WR), 
tendered  for  filing  a  Service  Agreement 
between  WR  and  Southern  Company 
Energy  Marketing  L.P.  (Southern).  WR 
states  that  the  purpose  of  this  agreement 
is  to  permit  Southern  to  take  service 
under  WR  Market  Based  Power  Sales 
Tariff  on  file  with  the  Commission. 

This  agreement  is  proposed  to  be 
effective  December  1,  2000. 

Copies  of  the  filing  were  served  upon 
Southern  and  the  Kansas  Corporation 
Commission. 

Comment  date:  January'  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Xcel  Energy  Operating  Companies, 
Northern  States  Power  Company, 
Northern  States  Power  Company 
(Wisconsin) 

[Docket  No.  ER01-683-000| 

Take  notice  that  on  December  15, 
2000,  Northern  States  Power  Company 
and  Northern  States  Power  Company 
(Wisconsin)  {jointly  NSP),  wholly- 
owned  utility  operating  company 
subsidiaries  of  Xcel  Energy  Inc., 
submitted  a  request  that  the  currently 
effective  Exhibit  VII  to  the  "Agreement 
to  Coordinate  Planning  and  Operations 
and  Interchange  Power  and  Energy 
between  Northern  States  Power 
Company  (Minnesota)  and  Northern 
States  Power  Company  (Wisconsin)" 
dated  September  17,  1984,  be  allowed  to 
remain  in  effect  without  change 
effective  January  1.  2001.  The  filing  is 
required  by  Article  2.3  of  the 
Amendment  to  Settlement  Agreement 
dated  January  9.  1987  in  Docket  No, 
ER84-690.  The  Interchange  Agreement 
is  NSP  Electric  Rate  Schedule  FERC  No. 
437  and  NSPW  Electric  Rate  Schedule 
FERC  No.  73. 

Comment  date:  January'  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Pacific  Gas  and  Electric  Company 

jDockel  No.  ER01-684-000| 

Take  notice  that  on  December  15. 
2000,  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  proposed 
revisions  to  Maximum  Monthly  MWh 
available  to  the  California  Independent 
System  Operator  Corporation  (ISO) 
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under  Reliability  Must-run  Service 
(RMR)  Agreements.  This  filing  is  an 
annual  update  to  monthly  energy  limits 
at  all  of  PG&E's  hydroelectric  facilities 
which  are  subject  to  ISO  dispatch  under 
the  RMR  Agreements. 

The  changes  are  proposed  to  be 
effective  January  1 ,  2001 . 

Copies  of  PG&E's  supplemental  filing 
have  been  served  upon  the  ISO,  the 
California  Electricity  Oversight  Board, 
and  the  California  Public  Utilities 
Commission. 

Comment  date;  January  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Duke  Electric  Transmission,  a 
Division  of  Duke  Energy  Corporation 

(Docket  No.  EROl-686-OOOl 

Take  notice  that  on  December  18, 
2000,  Duke  Electric  Transmission  (Duke 
ET),  tendered  for  filing  First  Revised 
Service  Agreement  No.  203  with  Duke 
Power,  a  division  of  Duke  Energy 
Corporation,  for  Transmission  Service 
under  Duke  ET's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Revised  Service  Agreement  be  permitted 
to  become  effective  on  January  1,  2001. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission.  ^ 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Mid-Contiiient  Area  Power  Pool 

(Docket  No.  EROl-690-000) 

Take  notice  that  cm  December  18, 
2000,  the  Mid-Continent  Area  Power 
Pool  (MAPP),  on  behalf  of  its  members 
that  are  subject  to  Commission 
jurisdiction  as  public  utilities  under 
Section  201(e)  of  the  Federal  Power  Act, 
tendned  for  filing  amendments  to  the 
Restated  Agreement,  FERC  Electric 
Tariff,  Original  Volume  No.  2  that 
would  allow  for  the  formation  of  the 
Midwest  Reliability  Organization,  a 
non-profit  E)elaware  corporation. 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Consumers  Energy  CompaBy 

[Docket  No.  EROl-692-0001 

Take  notice  that  on  December  15, 
2000,  Consumers  Energy  Company 
(Consumers),  tendered  for  filing  an 
executed  Service  Agreement  for  Firm 
and  Non-Firm  Point  to  Point  and 
Network  Integration  Transmission 
Service  with  Nordic  Electric,  L.L.C. 
(Customer)  pursuant  to  the  Joint  Open 


Access  Transmission  Service  Tariff  filed 
on  December  31,  1996  by  Consumers 
and  The  Detroit  Edison  Company 
(Detroit  Edison). 

Consumers  is  requesting  an  effective 
date  of  November  20,  2000.  Customer  is 
taking  service  under  the  Service 
Agreement  in  connection  with 
Consumers'  Electric  Customer  Choice 
program. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  Detroit  Edison, 
and  the  Customer. 

Comment  date:  January  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER01-693-000] 

Take  notice  that  on  December  13, 
2000,  Public  Service  Company  of  New 
Mexico  (PNM),  submitted  for  filing  two 
executed  service  agreements  with 
Morgan  Stanley  Capital  Group  Inc. 
'  (Morgan  Stanley)  under  the  terms  of 
PNM's  Open  Access  Transmission 
Tariff.  One  agreement  is  for  short-term 
firm  point-to-point  transmission  service 
and  one  agreement  is  for  non-firm  point- 
to-point  transmission  service.  PNM's 
filing  is  available  for  public  inspection 
at  its  offices  in  Albuquerque,  New 
Mexico. 

Copies  of  the  filing  have  been  sent  to 
Morgan  Stanley  and  to  the  New  Mexico 
Public  Regulation  Commission. 

Comment  date:  January  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pemisylvania  Electric 
Company 

[Docket  No.  EROl-694-OOOl 

Take  notice  that  on  December  18, 
2000,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (individually  doing  business 
as  GPU  Energy),  tendered  for  filing 
Notice  of  Cancellation  of  the  Service 
Agreement  between  GPU  Service,  Inc. 
and  Williams  Energy  Services  Company 
(now  Williams  Energy  Marketing  & 
Trading  Company),  FERC  Electric  Tariff, 
Original  Volume  No.  1,  Service 
Agreement  No.  65. 

GPU  Energy  requests  that  cancellation 
be  effective  the  14th  day  of  February 
2001. 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


33.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  EROl-695-OOOl 

Take  notice  that  on  December  18, 
2000,  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (individually  doing  business 
as  GPU  Energy),  tendered  for  filing 
Notice  of  Cancellation  of  the  Ser\'ice 
Agreement  between  GPU  Service,  Inc. 
and  Ohio  Edison  Company.  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
Service  Agreement  No.  66. 

GPU  Energy  requests  that  cancellation 
be  effective  the  14th  day  of  Februan- 
2001. 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ERO 1-696-000] 

Take  notice  that  on  December  18. 
2000,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (individually  doing  business 
as  GPU  Energy),  tendered  for  filing 
Notice  of  Cancellation  of  the  Service 
Agreement  between  GPU  Service,  Inc. 
and  Carolina  Power  &  Light  Company, 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  Service  Agreement  No.  71. 

GPU  Energy  requests  that  cancellation 
be  effective  the  14th  day  of  February 
2001. 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  EROl-697-OOO] 

Take  notice  that  on  December  18, 
2000,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pemisylvania  Electric 
Company  (individually  doing  business 
as  GPU  Energy),  tendered  for  filing  a 
Notice  of  Cancellation  of  the  Service 
Agreement  between  GPU  Service,  Inc., 
and  Toledo  Edison  Company,  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
Service  Agreement  No.  52. 

GPU  Energy  requests  that  cancellation 
be  effective  the  14th  day  of  February 
2001. 

Comment  date:  January  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraphs 

E.  Anv  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory-  ('ommission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  acxordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Prtjtests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  tn  hv 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  he 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Ljnwood  .\.  Watson.  Jr. 

Acting  .SVrrffan', 

[FR  Dor   00-33.115  Filed  12-28-00:  8.43  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMErrr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2596-004  New  fori'] 

Rochester  Gas  and  Electric 
Corporation;  ^k)tice  of  Availability  of 
Draft  Environmental  Assessment 

Dec  emtjer  J  1    JDOU 

\  Draft  Environmental  Assessment 
(DE.-\)  is  available  for  public  review. 
The  DE.\  is  for  an  application  to 
surrender  the  license  for  the  Staticm  lf>() 
Hydroelectric  Project  The  DEA  finds 
that  approval  of  the  application,  to 
include  certain  actions  recommended 
by  (]ommission  staff,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Station  160 
Project  is  located  on  the  Genesee  River 
in  Livingston  County.  New  York. 

The  DEA  was  written  by  staff  in  the 
Office  of  Energy  Projects,  Federal 
Energy  Regulatory  Commission.  Copies 
of  the  DE.'X  can  be  obtained  by  calling 
the  Commission's  Public  Reference 
Rouinat  (202)  208-1371. 

Please  submit  any  comments  on  the 
DEA  within  40  days  from  the  date  of 
this  notice.  Any  comments,  conclusions, 
or  recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation.  Comments 
should  be  addressed  to:  The  Secretary. 


Federal  Energy  Regulatory  Commission. 
888  First  Street  NE.,  Washington.  DC 
20426.  Please  affi.x  Project  No.  2596-004 
to  all  comments.  Omiments  and  protests 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  -See,  18  CFR 
385.2()01(d)|l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/ivvviv  ffrc. (fd  us/efi/doorhell.htm. 

Linwood  \.  Watson,  |r.. 

Acting  Ssrre/arv. 

(I'R  I)(H    (HI-  n  fjM  Filed  12-28-00:  8:45  am] 

aiLUNG  COOC  6717-01-M 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-6926-2] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Transition  Program 
for  Equipment  Manufacturers 

agency:  Environmental  Protection 
Ageni  y  (EPA). 
ACTION:  Notice. 


SUMIMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  pt  svq  ).  this  document  announces 
that  EP.\  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Transition  Program  for  Equipment 
Manufacturers,  EP.A  ICR  Number 
1826.02.  OMB  Control  Number  2060- 
0369.  e.xpiration  dale:  April  30.  2001. 
renewal.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  spt'cific  aspet:ts 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Clomments  must  be  submitted  on 
or  before  February  27.  2001. 
ADDRESSES:  Office  of  Transportation  and 
,\ir  Quality,  Certification  and 
Compliance  Division.  Engine 
("ompliance  Programs  Group.  Ariel  Rios 
Building,  1200  Pennsylvania  Ave.,  NW, 
Mail  Code  6403|.  Wa.shington.  DC 
20460.  Interested  persons  may  request  a 
copy  of  the  ICRs  without  charge  from 
the  f:ontact  person  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nvdia  Y.  Reyes-Morales,  iel.:  (202)  564- 
9264;  fa-x:  (202)  565-2057;  e-mail:  reyes- 
monilfs  nydumepu  f^ov. 
SUPPLEMENTARY  INFORMATION: 

Aftfrtfd  fntitit's:  Entities  potentially 
affected  by  this  action  are  original 
noiiroad  equipment  manufacturers  and  . 
nonroad  engine  manufacturers. 

Title:  Transition  Program  for 
Equipment  Manufacturers  (OMB 
Control  No.  2060-0369;  EPA  ICR  No. 


1826.02)  expiring  on  April  30.  2001. 
renewal. 

Abstract:  In  August  1998,  EPA 
promulgated  new  regulations  for 
nonroad  compression-ignited  engines 
which  established  emission  standards 
(Tier  I  standards)  for  engines  under  37 
k\V,  and  tightened  existing  standards 
(Tier  II  standards)  for  engines  above  37 
kW.  These  regulations  are  likely  to 
cause  some  engine  design  changes. 
During  the  rulemaking  process,  some 
equipment  manufacturers  expressed 
concerns  about  delays  in  notification 
from  engine  manufacturers  about  engine 
design  changes.  These  design  changes 
can  create  problems  in  fitting  the  engine 
to  the  equipment.  Subsequently, 
equipment  manufacturers  would  be 
unable  to  sell  the  volume  of  equipment 
they  planned  for.  since  they  would  need 
to  redesign  their  equipment  before  any 
products  could  be  sold.  In  response  to 
these  concerns.  EPA  created  a 
Transition  Program  for  Equipment 
Manufacturers  (TPEM)  in  an  effort  to 
provide  original  equipment 
manufacturers  (OEMs)  with  some 
flexibility  in  complying  with  the 
regulations.  Under  the  program.  OEMs 
are  allowed  to  use  a  number  of 
noncompliant  engines  (uncertified 
engines  rated  below  37  kW  or  Tier  I 
engines  rated  at  or  above  37  kW)  in  their 
equipment  for  up  to  seven  years. 

Participation  in  the  program  is 
voluntary.  Participating  OEMs  and 
engine  manufacturers  who  provide  the 
noncompliant  engines  to  the  OEMs  are 
required  to  keep  records  and  submit 
reports  of  their  activities  under  the 
program.  The  information  is  collected 
by  the  Engine  Programs  Group. 
Certification  and  Compliance  Division. 
Office  of  Transportation  and  Air 
Quality.  Office  of  Air  and  Radiation. 
Confidentiality  to  proprietary' 
information  is  granted  in  accordance 
with  the  Freedom  of  Information  Act, 
EPA  regulations  at  40  CFR  part  2,  and 
class  determinations  issued  by  EPA's 
Office  of  General  Counsel.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPAs  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
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proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  fonns  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  estimates  that 
this  information  collection  will  have 
233  respondents.  Each  respondent  will 
spent  approximately  40  hours,  once  a 
year,  to  respond  to  this  information 
collection.  The  total  cost  to  each 
respondent  is  estimated  at  $2,006.87  per 
year  plus  $15  for  annual  operational  and 
maintenance  expenses.  Respondents  are 
expected  to  incur  no  capital,  start  up  or 
purchase  of  service  expenses.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  December  21,  2000. 

Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  00-33357  Filed  12-28-00;  8:45  am] 

BILUNG  CODE  KtOSO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6926-5] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Marine 
Engine  Manufacturer-Based  in-Use 
Emission  Testing  Program 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Marine  Engine  Manufacturer- 
Based  In-Use  Emission  Testing  Program. 
OMB  Control  No.  2060-0322.  expiration 
date  December  31.  2000.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  29,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1726.03  and  OMB  Control 
No.  2060-0322,  to  the  follovdng 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue. 
N.W.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  N.W., 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-mail  at 

Farmer.sand}^epamail. epa.gov,  or 
download  off  the  Internet  at  http:// 
wrwrw.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1726.03.  For  technical  questions 
about  the  ICR  contact  Dennis  Johnson, 
Engine  Programs  Group,  Certification 
and  Compliance  Division,  Office  of 
Transportation  and  Air  Quality  at  202- 
564-9278  or  by  e-mail  at 
johnson.dermis@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Marine  Engine  Manufacturer- 
Based  In-Use  Emission  Testing  Program 
(OMB  Control  No.  2060-0322;  EPA  ICR 
No.  1726.03),  expiring  December  31, 
2000.  This  is  a  request  for  extension  of 
a  currently  approved  collection. 

Abstract:  This  information  collection 
requires  manufactiirers  of  marine 
engines  to  generate  and  submit  quarterly 
reports  of  engine  information  and 
emissions  data  generated  in  the 
manufacturer's  own  in-use  testing 
program.  The  Engine  Programs  Group  in 
the  Certification  and  Compliance 
Division,  Office  of  Transportation  and 
Air  Quality,  Office  of  Air  and  Radiation 
will  collect  this  information  and 
evaluate  it  to  determine  whether  in-use 
marine  engines  comply  with  the 
emission  standards  set  forth  in  the 
regulations  at  40  CFR  part  91. 

The  results  of  the  manufacturers  in- 
use  testing  program  will  primarily  be 
used  by  the  Office  of  Transportation  and 
Air  Quality  to  verify  compliance  of  in- 


use  marine  engines:  however,  emissions 
data  generated  during  this  testing 
becomes  public  information  after  the 
testing  programs  are  concluded. 
Consequently,  States  and  localities  may 
also  use  data  generated  in  mobile  source 
emission  inventory  estimates. 
Additionally,  the  Certification  and 
Compliance  Division  will  use  the 
exhaust  emission  data  from  this  testing 
to  evaluate  the  appropriateness  of  the 
certification  process. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMP 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  liste.i 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
31.  2000  (65  FR  53005):  no  comments 
were  received. 

Burden  Statement :  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  153  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Marine  engine  manufacturers. 

Estimated  Number  of  Respondents: 
10. 

Frequency  of  Response:  Quarterly. 

Estimated  fatal  Annual  Hour  Burden: 
10,405  hours. 

Estimated  Total  Annualized  Capital, 
Operating/  Maintenance  Cost  Burden: 
$694,080. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1726.03  and 
OMB  Control  No.  2060-0323  in  any 
correspondence. 
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Dated:  De(  t-mber  19.  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division 

!FR  Do(    ()()-;rnT2  Filed  12-28-00;  8:45  ami 

BILUNG  COOe  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6926-6] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Marine 
Engine  Manufacturer  Production  Line 
Testing  Reporting  and  Recordkeeping 
Requirements 

AGENCY:  Environriu-ntal  Protection 
.\genc;y  (EPA). 
action:  Notice. 

SUMMARY:  In  cnrnpliancr  with  the 
Paperwork  Redurtion  Act  (44  U.S.C. 
3501  ef  seq  ].  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  heen 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Marine  Engine  Manufacturer 
Production  Line  Testing  Reporting  and 
Recordkeeping  Requirements.  CJMB 
Control  No.  2060-0323.  e.xpiration  date 
December  31.  2000.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost:  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  |anuar\'  29.  2001 
ADDRESSES:  Send  comments,  referencim; 
EPA  ICR  No.  1725.03  and  OMB  Control 
No.  2060-0323,  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsvlvania  .Avenue. 
NW  .  Washington.  DC  20460:  and  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB),  .Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW.. 
Washington,  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT:  Fi  if 
a  oL)p\  of  the  ICR  contact  Sandv  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-mail  at 

Farmer.sandy@epamail.epa.gov.  or 
download  off  the  Internet  at  http:// 
www.epa.gov  icr  and  refer  to  EPA  ICR 
No.  1725.03.  For  technical  questions 
about  the  ICR  contact  Dennis  lohnson. 
Engine  Programs  Group.  Certification 
and  Compliance  Division.  Office  of 
Transportation  and  Air  Quality  at  202- 
564-9278  or  by  e-mail  at 
johnson.dennis@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


T/f/e.Marine  Engine  Manufacturer 
Production  Line  Testing  Reporting  and 
Recordkeeping  Requirements  (OMB 
Control  No.  2060-0323;  EPA  ICR  No. 
1725.03),  expiring  December  31,  2000 
This  is  a  request  for  extension  of  a 
currentlv  approved  collection. 

Abstract:  The  Production  Line  Testing 
Program  (PLT)  is  a  self-audit  program, 
promulgated  under  the  authority  of 
section  213(d)  of  theC]AA,  in  which 
marine  engine  manufacturers  test 
engines  as  thev  leave  the  assembly  line. 
Its  objective  is  for  EPA  and  the 
manufacturers  to  determine  with 
statistical  c:ertainty  whether  new 
engines  in  fact  comply  with  emission 
standards.  By  detecting  problems  while 
engines  are  still  in  production, 
noncomformitit^s  are  detected  and 
corrected  before  engines  are  introduced 
into  commerce  or  soon  after  production 
when  engines  are  most  easily  located. 
EPA  uses  the  data  obtained  through  the 
PLT  to  determine  compliance  with 
emission  regulations  and  whether  a 
Selective  Enforcement  Audit  is  needed. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displavs  a  currently  valid  OMB  control 
number  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  4  and  4H  CFR  Chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d).  soliciting 
comments  on  this  collection  of 
information  was  published  on  August 
31 .  2000  (65  FR  53005);  no  comments 
were  received 

Biirdeit  Statement  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  coUettion  of  information  is 
estimated  to  average  57  hours  per 
response  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  net(ded  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technologv  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  pro«;essing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  wavs  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information,  s»'ari:h  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  informatiim. 

Hespon  den  ts/A  ffpcted  En  tities: 
Marine  engine  manufacturers. 

Estimated  Number  of  Respondents: 
10. 

Frequency  of  Response:  quarterly     . 


Estimated  Total  Annual  Hour  Burden: 
19,300  hours. 

Estimated  Total  Annualized  Capital, 
Operating/  Maintenance  Cost  Burden: 
52.821,160. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1725.03  and 
OMB  Control  No.  2060-0323  in  any 
correspondence. 

Dated:  December  19.  2000. 
Oscar  Morales, 

Dirvctor.  Collection  Strategies  Division. 

IFR  Doc.  00-33353  Filed  12-28-00:  8:45  ami 

BILUNG  COOE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6926-3] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Petroleum 
Refinery  Wastewater  Systems 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Standards  of  Performance  for 
NSPS  Subpart  QQQ— Petroleum 
Refinery  Wastewater  Systems,  OMB 
Control  number  2060-0172.  expiration 
date  December  31.  2000.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  lanuary  29,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1136.06  and  OMB  Control 
No.  2060-0172.  to  the  following 
addresses:  Sandy  Farmer.  U.S. 
Environmental  Protection  Agency. 
(Collection  Strategies  Division  (Mail 
Code  2822).  1200  Pennsvlvania  Avenue. 
NW..  Washington.  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  Attention:  Desk  Officer 
for  EPA.  725  17th  Street.  NW.. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
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at  EPA  by  phone  at  (202)  260-2740,  by 
E-Mail  at 

Farmer.Sandy@epamail.epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1136.06.  For  technical  questions 
about  the  ICR  contact  Dan  Chadwick  at 
202-564-7054. 
SUPPLEMENTARY  INFORMATION: 

Title:  Standards  of  Performance  for 
NSPS  Subpart  QQQ— Petroleum 
Refinery  Wastewater  Systems  (OMB 
Control  No.  2060-0172;  EPA  ICR  No. 
1136.06)  expiring  December  31,  2000. 
This  is  a  request  for  extension  of  a 
currently  approved  collection. 

Abstract:  The  New  Source 
Performance  Standards  (NSPS)  for 
petroleum  refinery  wastewater  systems 
were  proposed  on  May  4, 1987  and 
promulgated  on  November  23, 1988. 
These  standards  apply  to  the  following 
facilities  in  petroleum  refinery 
wastewater  systems:  individual  drain 
systems,  oil-water  separators,  and 
aggregate  facilities  commencing 
construction,  modification  or 
reconstruction  after  the  date  of  proposal. 
An  individual  drain  system  consists  of 
all  process  drains  coimected  to  the  first 
downstream  junction  box.  An  oil-water 
separator  is  the  wastewater  treatment 
equipment  used  to  separate  oil  from 
water.  An  aggregate  facility  is  an 
individual  drain  system  together  with 
ancillary  downstream  sewer  lines  and 
oil-water  separators,  down  to  and 
including  the  secondary  oil-water 
separators,  as  applicable.  Aggregate 
facilities  were  created  to  capture  all 
potential  volatile  organic  compound 
(VOC)  emissions  within  the  petroleum 
refinery  wastewater  system  even  as  this 
system  is  expanded  and  added  to.  There 
are  no  additional  recordkeeping  or 
reporting  requirements  for  aggregate 
facilities.  This  information  is  being 
collected  to  assure  compliance  with  40 
CFR  part  60,  subpart  QQQ. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  initial 
notification  and  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  monitoring 
system  is  inoperative.  Monitoring 
requirements  specific  to  petroleum 
refinery  wastewater  systems  provide 
information  on  the  operation  of  the 
emissions  control  device.  Semiannual 
reports  of  excess  emissions  are  required. 
These  notifications,  reports  and  records 
are  required,  in  general,  of  all  sources 
subject  to  NSPS.  Any  owner  or  operator 
subject  to  the  provisions  of  this  part 
shall  maintain  a  file  of  these 
measurements,  maintenance  reports  and 


records  and  retain  the  file  for  at  least 
two  years  following  the  date  of  such 
measurements,  maintenance  reports, 
and  records. 

Monitoring  requirements  provide 
information  on  the  operation  of  the 
emissions  control  device.  All 
information  is  being  collected  to  assure 
compliance  with  40  CFR  part  60, 
subpart  QQQ.  This  information  is 
mandatory  as  per  40  CFR  60.697  and 
60.698. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  imder  5  CFR  1320.8(d), 
soliciting  conmients  on  this  collection 
of  information  was  published  on  April 
18,  2000  (65  FR  20813);  no  comments 
were  received. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  115  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/Operators  Petroleum  Refinery 
Wastewater  Systems 

Estimated  Number  of  Respondents: 
160. 

Frequency  of  Response:  Semi- 
annually. 

Estimated  Total  Annual  Hour  Burden: 
36,866. 

Estimated  Toted  Annualized  Capital, 
O&M  Cost  Burden:  $56,995. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  followdng  addresses. 
Please  refer  to  EPA  ICR  No.  1136.06  and 


OMB  Control  No.  2060-0172  in  any 
correspondence. 

Dated:  December  20.  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 

(FR  Doc.  00-33354  Filed  12-28-00;  8:45  am) 

BILUNG  COOE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6926-4] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request  Emission 
Defect  infonnation  Reports  (DiRs)  and 
Voluntary  Emission  Recaii  Reports 
(VERR)  for  Manufacturers  of  On- 
Highway  Heavy-Duty  Engines,  Non- 
Road  CompressiorHgnition  (CI) 
Engines,  Non-Roadspari(-ignition  (SI) 
Engines,  Marine  Engines,  af>d 
Lx>comotives 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Emission  Defect  Information 
Reports  (DIRs)  and  Voluntary  Emission 
Recall  Reports  (VERRs)  for 
manufactiu-ers  of  on-highway  heavy- 
duty  engines,  non-road  compression- 
ignition  (CI)  engines,  non-road  spark- 
ignition  (SI)  engines,  marine  engines, 
and  locomotives,  OMB  Control  Number: 
2060-0048,  expiration  date  December 
31,  2000.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  29,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0282.12,  OMB  Control 
Number:  2060-0048,  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mciil 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  EX:  20460;  and  to 
Office  of  Information  and  Regidatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740.  by 
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E-mail  at  Farmer  sandy@epa. gov.  or 
download  off  the  Internet  at  http.// 
vvww.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0282.12.  For  technical  questions 
about  the  ICR  contact;  Arman  Tannian 
at (202) 564-9326 
SUPPLEMENTARY  INFORMATION: 

Title:  Emission  Defect  Information 
Reports  (DIRs)  and  Voluntarv  Emission 
Recall  Reports  (VERRs)  for 
Manufacturers  of  On-highway  HeavT- 
dutv  Engines.  Non-road  Compression- 
ignition  (CI)  Engines,  Non-road  Spark- 
ignition  (SI)  Engines.  Marine  Engines, 
and  Locomotives.  EPA  ICR  #  0282.12. 
OMB  Control  Number:  2060-0048. 
expiration  date  December  31.  2000.  This 
is  a  request  for  extension  of  a  currently 
approved  collection. 

Abstract:  The  Clean  Air  Act  and 
applicable  regulations  require  that  new 
engines  must  be  certified  by  EPA  before 
they  can  be  sold  in  the  United  States.  In 
the  certification  process,  manufacturers 
must  demonstrate  that  those  engines 
being  produced  will  comply  with  the 
applicable  emissions  standards 
throughout  their  useful  lives 
Regulations  implementing  reporting 
requirements  have  been  promulgated  in 

Emission  Defect  Repcjrting 
Requirements."  for: 
Heavv  Dutv  Truck  engines  40  CFR  part 

85.  subpart  T  40  CFR  85  1901 - 

85.1909 
Non-road  CI  engines  40  CFR  part  89. 

subpart  I,  40  CFR  89.801-89.803 
Non-road  SI  engines  40  CFR  part  90, 

subpart  I.  40  CFR  90  801-90.805 
Marine  engines  40  CFR  part  91.  subpart 

I.  40  CFR  91  901-91.905,  and 

Locomotive  engines  40  CFR  part  92. 

subpart  E,  40  CFR  92.401-92  405 

Defect  Information  Reports  (DIRs)  b\ 
the  manufacturers  alert  EPA's  Office  of 
Transportation  &  Air  Quality's  (OTAQ) 
staff  to  the  existence  of  emission-related 
defects  on  certain  classes  of  engines. 
Such  defects  may  exceed  emission 
standards  and  ultimately  to  the  need  for 
an  emissions  recall.  OTAQ  staff  use  the 
DIRs  to  target  potentially  non- 
conforming classes  for  future  testing  and 
to  monitor  compliance  with  the  Clean 
Air  Act  and  applicable  regulations.  DIRs 
frequentlv  lead  to  recalls  (directly  or 
indirectly)  by  the  manufacturers. 

Voluntary  Emissions  Recall  Reports 
(VTRRs)  by  the  manufacturers  are  used 
to  notifv'  OTAQ  staff  when  a 
manufacturer  initiates  a  recall 
campaign.  The  VERRs  and  VERR 
progress  update  reports  are  used  by 
OTAQ  staff  to  determine  whether  a 
manufacturer  is  acting  in  accordance 
with  the  Clean  Air  Act  and  to  examine 
and  monitor  the  effectiveness  of  the 
recall  campaign.  Review  and  monitoring 


nf  the  DIRs  and  VERRs  by  OTAQ  staff 
provides  a  deterrent  effect  to  help 
ensure  compliance  by  the  manufacturers 
with  the  (Mean  Air  Act  and  the 
applicable  regulations. 

Anv  claimed  confiHential  business 
information  that  meets  the  criteria  for 
confidential  treatment  in  EPA's 
regulations  relating  to  confidential 
business  claims  pursuant  to  5  U.S.C. 
552  and  40  CFR  part  2  will  be  treated 
as  such. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
31,  2000 (65  FR  53005) and  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  c:ollet:tion  of  information  is 
estimated  to  average  107  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review^  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Refipondents/Affected  Entities:  engine 
manufacturers. 

Estimated  Number  of  Respondents: 
15. 

Frequency  of  Response:  DR/VERR  as 
needed,  VliRR  quarterly. 

Estimated  Total  Annual  Hour  Burden: 
4,925. 

Estimated  Total  Annualized  Capital. 
OfrM  Cost  Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.0282.12  and 
OMB  Control  No.  2060-0048  in  any 
correspondence. 


Dated:  December  18.  2000 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 

[FR  Dof .  00- ,3.33.55  Filed  12-28-00:  8:45  ami 

WLUNG  CODE  6560-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6925-8] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request; 
Modification  to  Mobile  Source 
Emission  Factor  Survey 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  the  following  amended  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval;  Mobile  Source  Emission 
Factor  Survey,  OMB  Control  Number 
2060-0078  that  expires  on  June  30, 
2003.  The  amended  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  29,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0619.09  and  OMB  Control 
No.  2060-0078,  to  the  following 
addresses:  Sandy  Farmer.  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW,,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street.  NW., 
Washington,  DC  20503, 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-mail  at  Farmer.sandy@epa.gov,  or 
download  off  the  Internet  at  http:// 
wv^-w. epa.gov/icr  and  refer  to  EPA  ICR 
No,  0619.09.  For  technical  questions 
about  the  ICR  contact  Penny  Carey  at 
EPA  by  phone  at  (734)  214^355, "or  by 
E-mail  at  Carey.Penny@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Mobile  Source  Emission  Factor 
Survey"  (OMB  Control  No.  2060-0078: 
EPA  ICR  No.  0619.09  expiring  on  June 
30,  2003.  This  is  a  request  to  amend  a 
currently  approved  collection. 
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Abstract:  In  response  to  a  request 
from  Congress,  the  National  Research 
Council  of  the  National  Academy  of 
Sciences  established  the  Committee  to 
Review  EPA's  Mobile  Source  Emissions 
Factor  (MOBILE)  Model.  The  Committee 
was  charged  to  evaluate  MOBILE  and  to 
develop  recommendations  for 
improving  the  model.  The  Committee 
also  examined  EPA's  NONROAD 
emissions  model.  With  regard  to 
improving  MOBILE,  the  Committee 
recommended  that  EPA  should  develop 
a  program  to  enable  more  accurate 
determination  of  in-use  emissions,  using 
more  real-world  approaches  such  as 
direct  emissions  monitoring  systems. 
With  regard  to  improving  NONROAD, 
the  Committee  recommended  that  EPA 
develop  a  plan  for  compiling  needed 
data,  to  include  population  and  activity 
data  and  real-world  emission  factors. 

The  EPA  Office  of  Transportation  and 
Air  Quality,  Assessment  and  Standards 
Division,  through  contractors,  intends  to 
solicit  the  general  public  to  voluntarily 
participate  in  survey  and  testing 
activities  involving  mobile  sources.  EPA 
will  use  the  information  from  this 
svuvey  and  testing  to  provide  inputs  to 
various  emission  models.  These  models 
are  used  by  EPA,  state  and  local  air 
pollution  agencies,  the  automotive 
industry,  and  other  parties  that  are 
interested  in  estimating  mobile  source 
emissions.  These  models  provide  a  basis 
for  developing  State  Implementation 
Plans  (SEPs),  Reasonable  Further 
Progress  (RFP)  reports,  and  attainment 
status  assessments  for  the  National 
Ambient  Air  Quality  Standards 
(NAAQS).  The  legislative  basis  for 
gathering  this  data  is  section 
103(a)(l)(2)(3)  of  the  Clean  Air  Act, 
which  requires  the  Administrator  to 
"conduct  *  *  *  research,  investigations, 
experiments,  demonstrations,  surveys, 
and  studies  relating  to  the  causes, 
effects,  extent,  prevention,  and  control 
of  air  pollution"  and  "conduct 
investigations  and  research  and  make 
surveys  concerning  any  specific 
problem  of  air  pollution  in  cooperation 

with  any  air  pollution  control  agency 

*  *  *  >• 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  22,  2000  (65  FR  57335)  and 
no  comments  were  received. 


Burden  Statement:  The  annuad  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.3  hours  per 
response  hours  per  response.  Burden 
means  the  toted  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintairung 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  The 
general  public  and  a  few  businesses  that 
own  on-highway  vehicles  and  nonroad 
equipment. 

Estimated  Number  of  Respondents: 
52,300. 

Frequency  of  Response:  Quarterly  and 
annually. 

Estimated  Toted  Annual  Hour  Burden: 
48,510. 

Estimated  Total  Annualized  Capital, 
06-M  Cost  Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  0619.09  and 
OMB  Conti-ol  No.  2060-0078  in  any 
correspondence. 

Changes  in  Burden:  Because  this  ICR 
is  being  modified  to  include  an 
expanded  data  collection  program,  the 
burden  hours  has  increased  from  1 ,649 
to  48,510. 

Dated:  December  21,  2000. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 

[FR  Doc,  00-33358  Filed  12-28-00;  8:45  am] 

BILUNG  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6925-9] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request; 
Reformulated  Gasoline  and 
Conventional  Gasoline 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  OflSce  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Reformulated  Gasoline  and 
Conventional  Gasoline,  OMB  Control 
No.  2060-0277,  expiration  date 
December  31,  2000.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  biu-den  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  29,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1591.13  and  OMB  Control 
No.  2060-0277,  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Memagement  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-mail  at 

Farmer.sandy@epamail.epa.gov,  or 
download  off  the  Intemet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1591.13.  For  technical  questions 
about  the  ICR  contact  James  W. 
Caldwell,  (202)  564-9303,  fax  (202) 
565-2085,  caldwell.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Reformulated  Gasoline  and 
Conventional  GasoUne:  Requirements 
for  Refiners,  Oxygenate  Blenders,  and 
Importers  of  Gasoline;  Requirements  for 
Peuiies  in  the  Gasoline  Distribution 
Network  (40  CFR  part  80— subparts  D,  E 
and  F),  OMB  Conti-ol  No.  2060-0277, 
EPA  ICR  No.  1591.13,  expiring 
December  31,  2000.  This  is  a  request  foi 
an  extension  of  a  currently  approved 
collection. 
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Abstract:  Gasoline  combustion  is  the 
major  source  of  air  pollution  in  most 
urban  areas.  The  Clean  Air  Act  (Act) 
requires  that  gasoline  dispensed  in 
certain  areas  with  severe  air  quality 
problems  be  reformulated  to  reduce 
toxic  and  ozone-forming  (smog) 
emissions.  The  Act  also  requires  that  in 
the  process  of  producing  reformulated 
gasoline  (RFG).  dirty  components 
removed  in  the  reformulation  process 
not  be  "dumped"  into  the  remainder  of 
the  country's  gasoline,  known  as 
conventional  gasoline  (CO).  The  EPA 
promulgated  regulations  at  40  CFR  part 
80  establishing  standards  for  RFG  and 
CG.  as  specified  in  the  Act.  and 
establishing  mandatory  reporting  and 
recordkeeping  requirements  for 
demonstrating  compliance  and  as  an  aid 
to  enforcement  The  primary 
requirements  are  to  test  each  batch  of 
gasoline  for  various  properties,  report 
the  results  to  EPA.  and  demonstrate 
compliance  with  the  standards  on  an 
annual  basis. 

The  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Agency  and  have 
practical  utility.  Section  2il(k)  of  the 
Act  specifically  recognizes  the  need  for 
recordkeeping,  reporting  and  sampling/ 
testing  requirements  for  enforcement  of 
this  program.  This  is  understandable 
given  the  complicated  performance 
requirements  and  the  averaging  and 
trading  provisions  set  forth  in  the  Act 
These  provisions  make  it  impossible  for 
EPA  to  determine  compliance  merely  by 
taking  samples  of  gasoline  at  various 
facilities,  unlike  some  other  fuels 
programs.  Moreover,  in  the  negotiated 
regulation  process.  EPA  agreed  to  accept 
industry's  desire  for  national  averaging, 
credits,  yearly  averaging  periods,  etc. 
EPA  cannot  enforce  the  regulations,  as 
negotiated,  without  the  recordkeeping 
controls  included  in  the  rule,  some  of 
which  were  specifically  agreed  to  by 
industrv  [e.a  .  covered  area  sampling 
and  testing  surveys  and  quarterly  RFCi 
refiner  reporting).  For  example.  EPA 
believes  the  attest  procedures  (discussed 
later)  have  led  to  discovery^  of 
significant  violations  and  the  prevention 
of  future  violations  and  believes  that 
this  process  is  very  important.  Further, 
the  World  Trade  Organization  ruled  that 
the  original  RFG  regulations 
discriminate  against  foreign  refiners 
EPA  revised  the  RFG  regulations  to  be 
GATT-consistent.  If  EPA  could  not  use 
these  enforcement  tools  for  domestic 
refineries  it  would  not  be  able  to  use 
them  for  foreign  refineries.  This  would 
greatly  hinder  EP.A's  ability  to  regulate 
foreign  refiners. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  im  this  collection 
of  information  was  published  on 
October  13,  2000.  (65  FR  B0939).  One 
comment  was  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2  hours  per 
response  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifv'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
informati(jn;  search  data  sources; 
complete  and  review  the  collection  of 
informatKm;  and  transmit  or  otherwise 
disclose  the  information. 

Responden  ts/A  fleeted  En  titles: 
Refiners.  Oxygenate  blenders.  Importers 
of  gasoline.  Parties  in  the  gasoline 
distribution  network  . 

Estimated  Number  of  Respondents: 
1.190 

Frequenrv  of  Response:  On  occasion. 

(quarterly,  aimually. 

Estimated  Total  Annual  Hour  Burden: 
101.586  hours. 

Estimated  Total  Annualized  Capital. 
OSrM  Cost  Burden:  S23  million. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above, 
Plea.se  refer  to  EPA  ICR  No.  1591.13  and 
OMB  Control  No.  2060-0277  in  any 
correspondence. 

Dated:  December  21,  2000, 
Oscar  Morales. 

Dirt'ilnr.  (A'llt'ction  Strategies  Division. 

|FR  Doc  00-33,359  Filed  12-28-00;  8:45  ami 

BILLING  CODE  6S60-50-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[ER-FRL-6614-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7157  or  www.epa.gov/oeca/ofa 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  December  18.  2000  Through 

December  22,  2000 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  000456,  DRAFT  EIS.  AFS,  AK, 
Cholmondeley  Timber  Sales. 
Implementation,  Harvesting  Timber. 
Tongass  Forest  Plan,  Tongass  National 
Forest.  Craig  Ranger  District,  West  of 
Ketchikan  and  South  of  Prince  of 
Wales  Island,  AK.  Due:  February  19, 
2001,  Contact:  Dale  Kanen  (907)  826- 
3271. 
EIS  No.  000457,  DRAFT  EIS.  NPS.  TX. 
Fort  Davis  National  Historic  Site. 
General  Management  Plan. 
Implementation.  Fort  Davis.  TX.  Due: 
March  05.  2001,  Contact:  Jerrv'  R. 
Yarbrough  (915)  426-3225. 
EIS  No.  000458,  FINAL  EIS.  AFS.  WY. 
Bridger-Teton  National  Forest.  Oil 
and  Gas  Leasing  in  Management 
Areas:  21-Hoback  Basin;  45  Moccasin 
Basin;  71  Union  Pass  and  72  Upper 
Basin  River.  Fremont,  Sublette  and 
Teton  Counties,  WY.  Due:  February- 
28,  2001.  Contact:  Richard  Anderson 
(307) 739-5558. 
EIS  No.  000459.  DRAFT  EIS,  IBR,  CA. 
Grassland  Bypass  Project  (2001  Use 
Agreement).  To  Implement  the  New 
Use  Agreement  for  the  period  from 
October  1,  2001  through  December  21, 
2009,  San  Joaquin  River  and  Merced 
River.  Fresno.  Merced  and  Stanislaus 
Counties.  CA.  Due:  February  27.  2001. 
Contact:  Michael  Delamore  (559)  487- 
5039. 
EIS  No.  000460.  DRAFT  EIS,  GSA.  OR, 
Eugene/Springfield  New  Federal 
Courthouse.  Construction.  Lane 
County.  OR.  Due:  October  30,  2000. 
Contact:  Michael  Levine  (253)  931- 
7263. 

Due  to  an  Administrative  Error  by  the 
U.S.  General  Services  Administration, 
the  above  Draft  EIS  was  not  properly 
filed  with  the  U.S.  Environmental 
Protection  Agency.  GSA  has  confirmed 
that  distribution  of  the  DEIS  was  made 
available  to  all  federal  agencies  and 
interested  parties  for  the  45-day  review 
period.  For  further  information  contact 
Mr.  Michael  Levine  at  (253)931-7263. 
EIS  No.  000461.  FINAL  EIS.  GSA.  OR. 
Eugene/Springfield  New  Federal 
Courthouse.  Construction,  Lane 
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County,  OR,  Due:  January  29,  2001, 
Contact:  Michael  Levine  (253)  931- 
7263, 

EIS  No,  000462,  DRAFT  SUPPLEMENT, 
IBR,  CA,  San  Joaquin  River 
Agreement  Project,  Updated  and  New 
Information,  The  Acquisition  of 
Additional  Water  for  Meeting  the  San 
Joaqiiin  River  Agreement  Flow 
Objectives,  2001-2010,  Vemalis 
Adaptive  Management  Plan  (VAMP), 
Mariposa,  Merced,  San  Joaquin  and 
Stanislaus  Counties,  CA,  Due: 
February  12,  2001,  Contact:  John 
Burke (916) 978-5556, 

EIS  No.  000463,  DRAFT  SUPPLEMENT, 
FHW,  IL,  FAP  Route  340  (1-355  South 
Extension),  Interstate  Rout  55  to 
Interstate  Route  80,  Additional 
Information  for  the  Tollroad/Freeway 
Alternative,  Funding,  US  Coast  Guard 
Permit  and  COE  Section  404  Permit, 
Cook,  EhiPage  and  Will  Counties,  IL, 
Due:  February  28,  2001,  Contact:  Jon- 
Paul  Kohler  (217)  492-4988. 

EIS  No.  000464.  DRAFT  EIS,  NOA,  WA, 
Anadromous  Fish  Agreements  and 
Habitat  Conservation  Plans  for  the 
Wells,  Rocky  Reach,  and  Rock  Island 
Hydroelectric  Projects, 
Implementation,  Licidental  Take 
Permits,  Chelan  and  Douglas 
Counties,  WA,  Due:  February  19, 
2001,  Contact:  Bob  Dach  (503)  736- 
4734. 

Amended  Notices 

EIS  No.  000429,  FINAL  EIS,  AFS,  ID, 
Brownlee  Vegetation  and  Access 
Management  Project,  Implementation, 
Weiser  Ranger  EHstrict,  Payette 
National  Forest,  Washington  County, 
ID  ,  Due:  January  22,  2001,  Contact: 
John  Baglien  (208)  549-4200. 
Revision  of  FR  notice  published  on 
12/15/2000:  CEQ  Comment  Date  has 
been  Extended  from  01/16/2001  to  01/ 
22/2001. 

EIS  No.  000445,  FINAL  EIS.  AFS,  WA, 
ID,  OR.  MT,  Interior  Columbia  Basin 
Ecosystem  Management  Projects, 
Updated  and  New  Information  on 
Three  Management  Alternatives, 
Implementation,  WA,  OR.  ID  and  MT, 
Due:  January  16,  2001,  Contact:  Susan 
Giannettino  (208)  334-1770. 
Published  FR  12-15-00  Correction  to 
Tide. 

Dated:  December  26,  2000. 
B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance 

Division,  Office  of  Federal  Activities. 

[FR  Doc.  00-33367  Filed  12-28-00;  8:45  am] 

BtLUNQ  COOE  6860-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6614-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Envirorunental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (ElSs)  was  published 
in  FR  dated  April  14,  2000  (65  FR 
20157). 

Draft  EISs 

ERP  No.  D-AFS-G65076-OK  Rating 
LO,  Quachita  National  Forest,  An 
Amendment  to  the  Land  and  Resource 
Management  Plan,  Implementation. 
Glover  River,  McCurtain  County,  OK. 

Summary:  EPA  has  no  objection  to  the 
selection  of  the  proposed  action  as  the 
preferred  alternative  for  the  amended 
land  and  resource  management  plan. 
EPA  is  suggesting  the  inclusion  of  some 
addition  information  to  strengthen  the 
Final  Statement, 

ERP  No,  D-USN-K35041-CA  Rating 
EC2,  Naval  Station  (NAVSTA)  San 
Diego  Replacement  Pier  and  Dredging 
Improvements,  Construction,  Dredging 
and  Dredged  Material  Disposal,  San 
Diego  Naval  Complex,  San  Diego,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  ^ 

dredging  and  dredged  material  disposal, 
impacts  to  aquatic  resoiuces,  hazardous 
air  pollutants,  toxic  substances, 
environmental  justice,  and  mitigation 
measiires. 

ERP  No.  DR-AFS-K61145-CA  Rating 
EC2.  Programmatic  EIS — Ansel  Adams. 
John  Muir  and  Dinkey  Lakes 
Wildernesses.  Proposed  New 
Management  Direction,  Amending  the 
Land  and  Resource  Management  Plans 
for  the  Inyo  and  Sierra  National  Forests, 
Implementation,  Inyo,  Madera,  Mono 
and  Fresno  Counties,  CA, 

Summary:  EPA  raised  continuing 
concerns  regarding  the  RDEIS'  failure  to 
analyze  potential  ciimulative  impacts 
associated  >vith  production  livestock 
grazing. 

Final  EISs 

ERP  No,  F-COE-H36108-NB,  Sand 
Creek  Watershed  Restoration  Project,  To 
Develop  Environmental  Restoration, 
City  of  Wahoo,  Saimders  County,  NB, 


Summary:  EPA  continued  to  have 
environmental  concerns  on  three  issues: 
(l)  Lack  of  current  data  in  the  project 
area:  (2)  project  need  and  alternative; 
and  (3)  insufficient  analysis  of 
cumulative  impacts. 

ERP  No.  F-COE-K36133-CA. 
Whitewater  River  Basin  (Thousand 
Palms)  Flood  Control  Project, 
Construction  of  Facilities  to  Provide 
Flood  Protection,  Coachella  Valley. 
Riverside  County.  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agencv. 

ERP  No.  F-COE-K39060-CA.'Upper 
Newport  Bay  Restoration  Project.  To 
Develop  a  Long-Term  Management  Plan 
to  Control  Sediment  Deposition.  Orange 
County,  CA, 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  December  26,  2000. 
B,  Katherine  Biggs, 

Associate  Director.  XEPA  Compliance 

Division.  Office  of  Federal  Activities 

[FR  Doc.  00-33368  Filed  12-28-00:  8:45  am) 

BILUNG  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34145B;  FRL-6763-2] 

Fenthion  Public  Stakeholder  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Agency  is  holding  a 
pubUc  stakeholder  meeting  to  gather 
information  and  hear  concerns  and 
comments  about  risks  and  possible  risk 
mitigation  for  the  organophosphate 
mosquitocide  pesticide,  fenthion.  The 
Agency  recently  completed  an  Interim 
Reregistration  Eligible  Decision  (IRED) 
document  identifying  unacceptable 
risks  and  risk  mitigation 
recommendations.  EPA  is  seeking 
stakeholder  discussion  of  the  risks 
posed  by  fenthion  use  and  ways  to 
mitigate  these  risks. 
DATES:  The  meeting  will  be  held  on 
January  17,  2001,  from  9:00  a.m.  to  5:00 
p.m.  Requests  to  participate  in  the 
meeting  must  be  received  on  or  before 
January  8,  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
Embassy  Suites,  8978  International 
Drive,  Orlando,  Florida  32819, 
telephone,  (407)  352-1400  ext,  7120. 
Requests  to  participate  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  n,  of  the 
SUPPLEMENTARY  INFORMATKM.  To  ensure 
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proper  receipt  by  EPA.  your  request 
must  identih'  docket  control  number 
OPP-34145B  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  contat  t:  Tracv 
Truesdale.  Office  of  Pesticide  Pro'r;rams. 
Special  Re\  iew  and  Reregistratinn 
Division.  (7508C).  Environmental 
Protection  Agencv.  1200  Pennsvlvania 
Ave  .  WV  .  Washington.  DC  20460: 
telephone  number:  (703)  308-807,3:  e- 
mail  address:  truesdaie.tracy^epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A  Does  this  S'otice  Apply  to  Me' 

This  notice  is  directed  to  the  public 
in  general.  This  notice  may.  however,  be 
of  interest  to  those  personis)  who  are 
interested  in  risk  management  strategies 
for  workers,  non-target  organisms,  as 
well  as  public  health  and  mosquito 
control,  etc.  Since  other  entities  mav 
also  be  interested,  the  Agencv  has  not 
attempted  to  desc  ribe  all  the  specific 
entities  that  may  be  affected  bv  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B  Hon  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 

Laws  and  Regulations."  "Regulations 
and  Proposed  Rult's."  and  then  look  up 
the  entry  for  this  doc:ument  under  the 

Federal  Register — Environmental 
Documents  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr'.  Copies  of  the 
fenthion  IRED  are  available  at 
vvww.epa.gov/REDs'. 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  under  docket  control 
number  OPP-34145B.  The 
administrative  record  consists  of  the 
documents  specificallv  referenc:ed  in 
this  notice,  anv  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
the  proposed  strategies  to  manage  the 
remaining  risks  for  fenthion,  including 
any  information  claimed  as  C^onfidential 
Business  Information  (CBI).  This 
administrative  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 


that  are  referenced  in  those  documents. 
The  public  version  of  the  administrative 
record,  which  includes  printed,  paper 
versions  of  anv  electronic  comments 
that  mav  be  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  Room  119.  Crystal  Mall 
#2.  1921  lefferson  Davis  Hwy.. 
Arlington.  VA.  from  8:30  a.m.  ti  4:00 
p.m..  Monday  through  Friday, 
excluding,  excluding  legal  holidays.  The 
telephone  number  of  the  Center  is  (703) 
30.S-5805. 

II.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronically.  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  Your  request 
must  be  received  by  EPA  on  or  before 
lanuarv  8. 2001   To  ensure  proper 
rec:eipt  bv  EPA,  it  is  imperative  that  you 
identify  docket  control  number  OPP- 
34145B  in  the  subject  line  on  the  first 
page  of  vour  request. 

1.  Bv  mail  You  mav  submit  a  written 
request  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  .Services  division 
(7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsvlvania  Ave..  NVV..  Washington, 
DC  204B0. 

2.  In  person  or  bv  courier.  You  may 
deliver  a  written  request  to;  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Information  Resources 
and  Services  Division.  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  Room  119,  Crystal 
Mall  #2.  1921  lefferson  Davis  Hwv., 
Arlington,  VA  22202  The  PIRIB  is  open 
from  8:30  a.m.  to  4:00  p.m..  Monday 
thniugh  Fridav.  excluding  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  request  electronicallv  by  e-mail  to: 
opp-docket@epa.gov .  Do  not  submit  any 
requests  electronically  that  ycju  consider 
to  be  CBI.  Electronic  requests  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encrvption.  All  requests  in  electronic 
form  must  be  identified  bv  the  docket 
control  number  OPP-34145B. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  diid  pests. 

IXitfil:  De(  ember  20.  2000. 
I.ois  Rossi. 

Ihrfitnr.  Office  Pi'stnulr  Prufirams.  Special 
Hfvifvy and Rcregistnition  Dni.Hion. 

IFR  Doc.  00-3:101,'*  Filed  12-2»-00;  8:45  ainj 

BILLING  CODE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6925-6] 

Science  Advisory  Board;  Notification 
of  Six  Public  Advisory  Committee 
Meetings;  Cancellation  of  a  Previously 
Announced  Advisory  Committee 
Meeting 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
EPA  Science  Advisory  Board's  (SAB) 
Environmental  Engineering  Committee 
will  conduct  six  public  teleconference 
meetings  on  Wednesday  afternoons  in 
2001.  The  first  conference  call  will  be 
held  from  3-5  Eastern  time  on  January 
10,  2001.  The  remaining  conference 
calls  will  be  held  from  1-3  p.m.  Eastern 
Time  on  Mai'ch  7.  May  2,  July  11. 
September  5.  and  November  7. 

The  conference  call  meetings  will  be 
coordinated  through  a  conference  call 
connection  in  room  6450C  Ariel  Rios 
North  (6th  Floor).  U.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue  NW..  Washington.  DC.  The 
public  is  strongly  encouraged  to  attend 
the  meeting  through  a  telephonic  link. 
but  may  attend  physically  if 
arrangements  are  made  in  advance  with 
the  S.AB  staff.  In  both  cases, 
arrangements  should  be  made  with  the 
SAB  staff  by  noon  the  Wednesday 
before  the  meeting.  Staff  may  not  be  able 
to  accommodate  the  presence  of  people 
who  appear  in  person  without  advance 
notice.  Additional  instructions  about 
how  to  participate  in  the  conference  call 
can  be  obtained  by  calling  Ms.  Mary 
Winstcm.  Management  Assistant,  at 
(202)  564-4538.  and  via  e-mail  at: 
winston.mary@epa.gov. 

Purpose  of  the  Meetings:  These 
c:onference  calls  have  been  scheduled  to 
facilitate  the  routine  work  of  the 
Committee  throughout  the  year. 

The  purposes  of  the  January  10,  2001 
conference  call  meeting  are: 

(a)  to  discuss  a  potential  Commentary 
on  industrial  ecology  or  related  topics 

(b)  to  undertake  further  planning  on 
the  consultation  on  research  for 
environmental  systems  management 

(c)  to  discuss  potential  activities 
related  to  contaminated  sediments 

(d)  if  time  allows,  to  further  explore 
ideas  about  subsequent  overview- 
briefings  on  EPA  programs  by  media,  or 
interagency  briefings  by  media. 

The  purposes  of  the  conference  call 
on  March  7.  2001  are: 

(a)  To  consider  a  draft  Risk  Reduction 
Options  Selection  report 

(b)  To  hear  status  reports  on  the 
planning  for  FY2001  EEC  activities 
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(c)  To  learn  the  status  of  the  Natural 
Attenuation  Research  Subcommittee 
report  and  the  Conunentary  on 
Measures  of  Environmental 
Technology  Performance 

(d)  To  discuss  report  related  items,  such 
as  the  inclusion  of  one-paragraph 
biographies  for  contributors  to 
conunentaries  and  reports  and  the 
preparation  of  brief  summaries  of 
reports  for  distribution  to  journals  and 
newsletters 

The  other  four  conference  calls  will 
be  similarly  used  to  further  the 
Committee's  various  activities  and 
approve  reports.^Yhe  agendas  for  these 
calls  will  he  announced  in  subsequent 
Federal  Register  Notices  or  may  be 
obtained  closer  to  the  meetings  from  the 
Designated  Federal  Office  (DFO)  or 
Management  Assistant. 

Availability  of  the  written  materials  in 
advance  of  the  conference  call  meetings: 
Any  written  materials  prepared  in 
advance  of  the  conference  calls  will  be 
made  available  to  the  public  by  E-mail 
before  the  meeting.  For  e-mail  copies, 
please  contact  Ms.  Kathleen  White 
Conway,  Designated  Federal  Officer,  at 
conway.kathleen@epa.gov.  A  limited 
number  of  paper  copies  will  be  available 
from  Ms.  Mary  Winston  at  (202)  564- 
4538,  and  via  e-mail  at: 
Winston. mary®epa. gov 

FOR  FURTHER  INFORMATtON:  Any  member 
of  the  public  wishing  further 
information  concerning  the  conference 
call  meetings  or  wishing  to  submit  brief 
oral  comments  must  contact  Ms. 
Kathleen  White  Conway,  Designated 
Federal  Officer,  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency.  Ariel  Rios  Building,  1200 
Peruisylvania  Avenue,  NW,  Washington, 
DC  20460;  telephone  (202)  564-4559; 
FAX  (202)  501-0582;  or  via  e-mail  at 
conway.katheen@epa.gov.  Requests  for 
oral  comments  must  be  in  writing  (e- 
mail,  fax  or  mail)  and  received  by  Ms. 
Conway  no  later  than  noon  Eastern 
Time  one  week  prior  to  the  meeting. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  For  teleconference 
meetings,  opportunities  for  oral 
comment  will  usually  be  limited  to  no 
more  than  three  minutes  per  speaker 
and  no  more  than  fifteen  minutes  total. 


Deadlines  for  getting  on  the  public 
speaker  list  for  a  meeting  are  given 
above.  Speakers  should  both  e-mail 
their  comments  to  the  DFO  in  MSWord 
and  WordPerfect  formats  (suitable  for 
IBM-PC/Windows  95/98)  and  provide  5 
paper  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
because  this  is  a  conference  call 
meeting,  any  comments  to  be  mailed  to 
the  Subcommittee  in  advance  of  the 
meeting  should  be  received  in  the  SAB 
Staff  Office  by  noon  at  least  a  week 
before  the  meeting.  E-mailed  comments 
will  be  accepted  until  the  day  before  the 
meeting,  although  earlier  submission  is 
encouraged;  these  should  be  sent  in 
both  MSWord  and  WordPerfect 
comments  (suitable  for  IBM-PC/ 
Windows  95/98). 

General  Information 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structiu-e,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
(http://www.epa.gov/sab)  and  in  The 
FY2000  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  PubUcations  Staff  at  (202)  564- 
4533  or  via  fax  at  (202)  501-0256. 
Conmiittee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Ms. 
Winston  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Cancellation  of  a  Previously 
Announced  Advisory  Committee 
Meeting 

The  January  11-12,  2001  face-to-face 
meeting,  and  February  28,  2000 
teleconference  meeting  of  the  EPA 
Science  Advisory  Board's  Drinking 
Water  Committee  (DWC),  as  advertised 
in  the  December  20,  2000  Federal 
Register  (65  FR  79831)  have  been 
canceled.  The  issue  under  review  by  the 
DWC  at  these  meetings  has  been 
delayed.  The  meetings  will  be 
rescheduled  at  a  later  date. 

Dated:  December  21.  2000. 
Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board. 

(FR  Doc.  00-3330.5  Filed  12-28-00;  8:45  am] 

BILUNG  COOE  6S60-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34145C;  FRL-6763-4] 

Organophosphate  Pesticides; 
Availability  of  interim  RIsIc 
Management  Decision  Documents 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
availability  of  the  interim  risk 
management  decision  document  for  the 
organophosphate  pesticide  fenthion. 
This  decision  document  has  been 
developed  as  part  of  the  public 
participation  process  that  EPA  and  U.S. 
Department  of  Agricultiu^  (USDA)  are 
now  using  for  involving  the  public  in 
the  reassessment  of  pesticide  tolerances 
under  the  Food  Quality  Protection  Act 
(FQPA).  and  the  reregistration  of 
individual  organophosphate  pesticides 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA). 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Carol 
Stangel,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agencv,  1200  Pennsvlvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (703)  308-8007;  e- 
mail  address:  stangel.carol@epa.gov. 

For  technical  information  contact:  For 
questions  on  the  IRED  in  this  document, 
contact  the  Chemical  Review  Manager 
listed  in  the  table  in  Unit  I.B.2.  of  the 
SUPPLEMENTARY  INFORMATION. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  interim  risk  management 
decision  documents  for  fenthion  . 
including  environmental,  human  health, 
and  agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  Since  other  entities 
also  may  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
COtOACT. 
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B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents'' 

1.  Electronically.  You  may  obtain 
electronic  Cf)pies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  eledronically.  from 
the  EPA  Internet  Home  Page  at  http:/'' 
wwvv.epa.gov/.  On  the  Home  Page  select 

Laws  and  Regulations".  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entrv  for  this  document  under  the 

Federal  Register —  Environmental 
Documents   ■  You  ran  also  go  directly  to 
the  Federal  Register  listings  at  http;// 
wvvw.epa.gov  fedrgstr    In  addition. 


copies  of  the  pesticide  interim  risk 
management  decision  documents 
released  to  the  public  may  also  be 
accessed  at  http://vvww.epa.gov/REDs 

2.  In  person.  The  Agency  has 
e^iablished  an  official  record  for  this 
action  under  docket  control  numbers 
OPP-3414,S(:  The  official  record 
cijiisists  of  tht^  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
nicluding  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  phvsic.ally  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 


The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Cr>'stal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805, 

For  questions  on  the  IRED  in  this 
document,  contact  the  Chemical  Review 
Manager  listed  in  this  table: 


Chemical  name 

Case  No. 

Chemical  Review  Manager             Telephone  no                  E-mail  address 

Fenfhion 

0290 

Tracy  Truesdale                                      (703)  308-            truesdale.tracy@epa.gov 

8073 

III.  What  Action  is  the  Agency  Taking? 

EP.\  has  assessed  the  risks  of  fenthion 
and  reached  an  Interim  Reregistration 
Eligibditv  Decision  (IRED)  for  this 
organophosphate  pesticide.  The  Agency 
believes  that  currently  registered  uses  of 
fenthion  pose  unreasonable  adverse 
effects  to  human  health  and  the 
environment,  and  that  mitigation 
measures  are  necessarv.  EPA  will 
conduct  a  public  process  in  the  near 
future  to  identify'  the  best  ways  to 
reduce  the  risks  associated  with 
fenthion  exposure.  This  process  will 
include  a  public  comment  period  on  the 
risk  mitigation  proposed  in  this  interim 
RED.  as  well  as  a  stakeholder  meeting. 
At  the  c;onclusion  of  this  process,  the 
Agency  will  announce  a  final 
determination  on  the  risk  mitigation  it 
believes  must  be  adopted  in  order  for 
products  containing  fenthion  to  remain 
eligible  for  reregistration 

The  interim  risk  management 
decision  documents  for  fenthion  were 
made  through  the  organophosphate 
pesticide  pilot  public  participation 
process,  which  increases  transparency 
and  maximizes  stakeholder  involvement 
in  EPA's  development  of  risk 
assessments  and  risk  management 
decisions.  The  pilot  public  participation 
process  was  developed  as  part  of  the 
EPA-USDA  Tolerance  Reassessment 
Advisorv'  Committee  (TRAC).  which 
was  established  in  April  1998.  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisont-  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 


junctures  in  the  Agency's  development 
of  organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions  EPA  and  I  '.SDA  began 
implementing  this  piUjt  process  in 
August  1998.  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation 

EPA  worked  extensively  with  affected 
parties  to  reach  the  decisions  presented 
in  the  interim  risk  management  decision 
document  for  fenthion  .  As  part  of  the 
pilot  public  participation  process, 
numerous  opportunities  for  public 
comment  were  offered  as  these  interim 
risk  management  decision  documents 
were  being  developed   In  addition,  the 
Agency  will  provide  further  opportunity 
for  public  involvement  through  a 
stakeholder  meeting  to  discuss  risk 
mitigation  ojitions  and  approaches  for 
fenthion. 

The  risk  assessments  fijr  fenthion 
were  released  to  the  public  through  a 
notice  published  in  the  Federal  Register 
on  September  9.  1998  (63  FR  48213) 
(()PP-34141;  FRL-6030-2)  and  October 
14    1999  (64  FR  .T5712)  (OPP-34145A: 
FRL-b389-2). 

EPA's  next  step  under  FQPA  is  to 
complete  a  cumulative  risk  assessment 
and  risk  management  decision 
encompassing  all  the  organophosphate 
pesticides,  which  share  a  common 
mechanism  of  toxicity.  The  interim  risk 
management  decision  documents  on 
fenthion  cannot  be  considered  final 
until  this  cumulative  assessment  is 
complete. 

When  the  cumulative  risk  assessment 
for  all  organophosphate  pesticides  has 
been  completed,  EPA  will  issue  its  final 
tolerance  reassessment  decision  for 


fenthion  and  further  risk  mitigation 
measures  may  be  needed. 

List  of  Subjects 

Environmental  protection.  Chemicals. 
Pesticides  and  pests. 

Dated:  December  21,  2000. 
Lois  Rossi, 

Dirfctor.  Sfjccial  Review  and  Reregistration 
Dn  ision.  Office  of  Pesticide  Programs. 

|FK  Doc.  00-33014  Filed  12-28-00:  8.4.S  am] 
BILLING  C0D6  6560-50-S 


ENVlRONMErfTAL  PROTECTION 
AGENCY 

[FRL-6926-1] 

ILCO  Superfund  Site;  Notice  of 
Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement. 


SUMMARY:  The  Ur  '^d  States 
Environmental  I      tection  Agency  is 
proposing  to  enter  into  two  settlement 
agreements  with  a  total  of  19  parties  for 
response  costs  at  the  ILCO  Superfund 
Site  pursuant  to  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C,  9622(h)(1). 
EPA  will  consider  public  comments  on 
the  proposed  settlements  for  thirty  (30) 
days.  EPA  may  withdraw  from  or 
modifv'  the  proposed  settlements  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
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proposed  settlements  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S.  EPA. 
Region  4  (WMD-PSB),  61  Forsyth  Street 
SW,  Atlanta,  Georgia  30303,  (404)  562- 
8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 

Dated:  December  21.  2000. 
Franklin  E.  Hill. 

(^hiej.  CERCLA  Program  Senices  Branch. 

Waste  Management  Division. 

|FR  Doc.  00-33356  Filed  12-28-00:  8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6924-9] 

Stage  2  Microbial  and  Oisinfection 
Byproducts  Federal  Advisory 
Committee  Agreement  In  Principle 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  agreement  in 

principle. 

SUMMARY:  The  purpose  of  today's  notice 
is  to  make  available  to  the  public 
recommendations  to  the  Administrator 
of  the  Environmental  Protection  Agency 
contained  in  the  Stage  2  Microbial  and 
Disinfection  Byproducts  (M-DBP) 
Federal  Advisory  Committee  Agreement 
in  Principle  (Agreement)  that  was 
signed  in  September  2000.  The  Stage  2 
M-DBP  rules  are  a  set  of  interrelated 
drinking  water  regulations  which 
address  risks  fi-om  microbial  pathogens 
and  disinfection  byproducts  (DBPs).  The 
U.S.  Environmental  Protection  Agency 
(USEPA)  convened  the  Stage  2  M-DBP 
Federal  Advisory  Committee 
(Committee)  to  collect,  share,  and 
analyze  information  that  has  become 
available  since  promulgation  of  the 
Stage  1  M-DBP  rules  in  December  1998. 
The  purpose  of  the  Committee  was  to 
evaluate  whether  and  to  what  degree 
USEPA  should  establish  revised  or 
additional  DBP  and  microbial  standards 
to  protect  public  health.  The  Committee 
consisted  of  organizational  members 
representing  USEPA,  public  interest 
groups.  State  and  local  public  health 
and  regulatory  agencies,  local  elected 
officials,  Indian  tribes,  drinking  water 
suppliers,  and  chemical  and  equipment 
manufacturers.  Recommendations  from 
the  Committee  eire  contained  in  the 
Agreement  in  Principle  which  is 
provided  below.  This  Agreement  is  the 
result  of  a  tremendous  collaborative 
effort  and  USEPA  would  like  to  express 
its  appreciation  to  all  members  of  the 
Committee,  as  well  as  to  members  of  the 


Technical  Workgroup  (TWG)  which 
supported  the  Committee. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact  the  Safe 
Drinking  Water  Hotline,  Telephone 
(800)  426-1791.  The  Safe  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  federal  holidays,  from 
9:00  a.m.  to  5:30  p.m.  Eastern  Time.  For 
technical  inquiries  contact  Dan 
Schmelling  or  Jennifer  McLain,  Office  of 
Ground  Water  and  Drinking  Water  (MC 
4607),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20460;  telephone 
(202)  260-1439  (Schmelling)  or  (202) 
260-0431  (McLain). 

SUPPLEMENTARY  INFORMATION: 

Introduction  and  Background 

The  Stage  2  M-DBP  rules  represent 
the  final  stage  in  a  two  phase  M-DBP 
rulemaking  strategy,'  agreed  upon  by 
USEPA  and  stakeholders  during  a 
regulatory  negotiation  process  in  1992- 
93,  and  later  affirmed  by  Congress  as 
part  of  the  1996  Amendments  to  the 
Safe  Drinking  Water  Act  (SDWA).  They 
comprise  the  Long  Term  2  Enhanced 
Surface  Water  Treatment  Rule 
(LT2ESWTR)  and  the  Stage  2 
Disinfectants  and  Disinfection 
Byproducts  Rule  (DBPR).  The 
LT2ESWTR  focuses  on  risk  from 
microbial  pathogens,  specifically 
Cryptosporidium,  and  the  Stage  2  DBPR 
addresses  risk  from  DBPs.  These  rules 
are  being  developed  simultaneously  in 
order  to  address  complex  risk  trade-offs 
between  the  control  of  pathogens  and 
limiting  exposure  to  DBPs.  Statutory 
deadlines  require  USEPA  to  promulgate 
the  Stage  2  DBPR  by  May  2002. 
Consistent  with  statutory  objectives  for 
risk  balancing,  EPA  will  finalize  the 
LT2ESWTR  concurrent  with  the  Stage  2 
DBPR  to  ensure  parallel  protection  from 
microbial  tmd  DBP  risks. 

Committee  recommendations  for  the 
Stage  2  M-DBP  rules  would  build  upon 
the  public  health  protection  provided  by 
the  Stage  1  M-DBP  rules,  which  include 
the  Stage  1  DBPR,  Interim  Enhanced 
Surface  Water  Treatment  Rule 
(lESWTR),  and  Long  Term  1  Enhanced 
Surface  Water  Treatment  Rule 
(LTIESWTR).  The  Stage  1  DBPR  and 
lESWTR  were  issued  in  December. 
1998,  and  promulgation  of  the 
LTIESWTR  is  anticipated  for  late  2000 
or  early  2001.  The  Stage  1  M-DBP  rules 
are  based  on  stakeholder  agreements 
reached  during  the  1992-93  negotiated 
rulemaking,  as  well  as  the  agreement  of 
a  subsequent  Federal  Advisory 
Committee  which  met  from  March  to 
July  1997. 


Prior  to  convening  the  Stage  2  M-DBP 
Advisor\-  Committee,  USEPA  held  three 
preparatory  stakeholder  meetings  on 
pathogen  and  DBP  health  effects, 
occurrence,  and  treatment.  The 
Committee  then  held  fourteen  formal 
negotiation  meetings  between  March 
1999  and  September  2000  to  discuss 
issues  related  to  the  Stage  2  DBPR  and 
LT2ESWTR.  The  objective  of  the 
Committee  at  the  outset  was  to  reach  a 
consensus  regarding  provisions  for  the 
two  rules.  Technical  support  for  these 
discussions  was  provided  by  the  TWG, 
which  was  established  by  the 
Committee  at  its  first  meeting.  The 
Committee's  activities  resulted  in  the 
collection,  development,  evaluation, 
and  presentation  of  substantial  new 
information  related  to  key  elements  for 
both  rules.  This  information  included 
new  data  on  pathogenicity,  occurrence, 
and  treatment  of  microbial 
contaminants,  specifically  including 
Cryptosporidium,  as  well  as  new  data  on 
DBP  health  risks,  exposure,  and  control. 

A  significant  source  of  new  data  was 
the  Information  Collection  Rule  (ICR). 
which  EPA  promulgated  in  1996 
pursuant  to  SDWA  requirements.  The 
ICR  required  approximately  300  large 
public  water  systems  to  conduct  18 
months  of  sampling  for  water  quality 
and  treatment  parameters  related  to  DBP 
formation  and  the  occurrence  of 
microbial  pathogens.  Data  on  DBP 
formation  in  small  systems  was 
obtained  through  a  survey  of 
approximately  120  treatment  plants  in 
systems  serving  fewer  than  10.000 
people.  Seven  states  also  provided  small 
system  DBP  data.  Subsequent  to  the  ICR, 
EPA  obtained  additional  data  on 
pathogen  occurrence  through  the  ICR 
Supplemental  Surveys  (ICRSS).  These 
surveys  involved  127  water  treatment 
plants,  including  40  small  systems,  and 
comprised  one  year  of  bi-monthly 
sampling  for  Cryptosporidium.  Giardia, 
and  other  water  quality  parameters 
(small  systems  did  not  measure 
protozoa). 

USEPA  and  the  TWG  developed  a 
series  of  eight  databases  to  facilitate 
analysis  of  ICR  data.  The  ICR  databases 
were  integrated  with  a  Surface  Water 
Anah'tical  Tool  model  to  predict  the 
impact  of  potential  new  standards  for 
DBPs  and/or  pathogens  on  shifts  in 
treatment  technologies  among  water 
systems  and  resulting  DBP  exposure 
profiles.  Based  on  data  supplied  by 
equipment  vendors,  the  TWG  produced 
unit  cost  estimates  for  a  number  of 
potential  regulator}-  compliance 
technologies.  These  technology  unit 
costs  were  used  in  conjunction  with 
SWAT  projections  of  technology  shifts 
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to  make  national  cost  estimates  for 
regulatory  options. 

USEPA.  in  consultation  with 
nationally  recognized  experts  in  the 
field  of  statistics,  evaluated  ICR  and 
ICRSS  data  to  generate  estimates  of  the 
national  occurrence  distribution  of 
Cryptosporidium.  Occurrence 
distributions  were  coupled  with  data  on 
the  infectivity  of  different  strains  of 
Cn'ptospohdium  and  assumptions  for 
the  removal  efficiency  of  treatment 
plants  to  make  projections  of  the 
possible  risk  associated  with 
Cryptosporidium  in  drinking  water  In 
considering  risks  associated  with  DBFs, 
the  Committee  reviewed  available 
toxicological  and  epidemiological  data 
from  a  number  of  studies  on 
reproductive  and  developmental  health 
effects  (e.g.,  early  term  miscarriages),  as 
well  as  cancer. 

Despite  the  evaluation  of  a  large 
amount  of  data,  the  Committee 
recognized  that  uncertainty  remains  in  a 
number  of  areas  regarding  the  precise 
nature  and  magnitude  of  risk  associated 
with  DBFs  and  pathogens  in  drinking 
water.  In  light  of  this  uncertainty,  the 
Committee  recommended  a  series  of 
balanced  steps  to  address  the  areas  of 
greatest  health  concern,  taking  into 
careful  consideration  the  costs  and 
potential  impacts  on  public  water 
systems. 

In  regard  to  DBFs,  the  Committee 
recommended  a  two  phase  approach  to 
provide  further  control  of  concentration 
peaks  in  the  distribution  system.  In 
Phase  1,  systems  would  continue  to 
meet  maximum  contaminant  levels 
(MCLs)  established  by  the  Stage  1  DBFR 
for  total  trihalomethanes  (TTHM)  and 
five  haloacetic  acids  (HAA5)  of  0  080 
and  0060  mg/L,  respectively,  with 
compliance  based  on  a  running  annual 
average  (RAA).  In  addition.  Phase  1 
would  add  new  MCLs  of  0.120  and 
0. 100  mg/L  for  TTHM  and  HAA5. 
respectively,  with  compliance  based  on 
a  locationai  running  annual  average 
(LRAA).  Under  an  LRAA  standard,  the 
annual  average  at  each  monitoring  point 
must  not  exceed  the  MCL.  This 
compares  with  the  RAA  established  bv 
the  Stage  1  DBFR  in  which  compliance 
is  determined  by  averaging  across  all 
monitoring  points  All  Phase  1 
monitoring  would  be  conducted  at  Stage 
1  DBFR  sites.  Phase  2  would  consist  of 
maintaining  MCLs  of  0.080  mg/L  for 
TTHM  and  0.060  mg/L  for  HAA5  but 
compliance  with  these  levels  would  be 
based  on  the  LRAA.  Under  Phase  2, 
monitoring  would  be  conducted  at  new 
sites  determined  from  an  initial 
distribution  system  evaluation  designed 
to  select  site-specific  optimal  sample 
points  for  capturing  DBF  peaks. 


The  two  phase  approach 
rec:ommended  by  the  Committee  for  the 
Stage  2  DBFR  would  provide  an  initial 
level  of  protection  from  DBP  peaks 
under  Phase  1.  Systems  would  then 
make  decisions  regarding  the  potentially 
more  signific;ant  treatment  changes 
necessary  to  comply  with  Phase  2 
during  the  same  time  period  as  they 
evaluate  options  to  comply  with  the 
LT2ESWTR.  This  approach  is  consistent 
with  the  Committees  support  for 
simultaneous  compliance  for  the  Stage  2 
M-DBF  rules  and  the  sfatuton,' 
objectives  for  balancing  microbial  and 
DBP  risks. 

In  regard  to  microbial  pathogens,  the 
Committee  recognized  that  systems  with 
poor  quality  source  waters  may  need  to 
provide  additional  protection  against 
Cn'ptosporidium.  The  Committee 
recommended  a  Microbial  Framework' 
approach  which  involves  assignment  of 
systems  into  different  categories  (or 
bins)  based  on  the  results  of  source 
water  Cn'ptosporidium  monitoring. 
Additional  treatment  requirements 
depend  on  the  bin  to  which  the  system 
is  assigned.  Systems  would  chose 
technologies  to  comply  with  additional 
treatment  requirements  from  a  toolbox' 
of  options  The  Committee  also  made 
ret;ommendations  for  unfiltered  systems 
and  uncovered  finished  water 
reservoirs. 

The  Agreement  in  Principle  is  the  full 
statement  of  the  points  on  which  the 
Committee  reached  consensus.  The 
Agreement  is  divided  into  Fails  A  &  B. 
The  recommendations  in  each  part 
stand  alone  and  are  independent  of  one 
another  The  entire  Committee  reached 
consensus  on  Part  A.  which  contains 
provisions  that  apply  directly  to  the 
Stage  2  DBFR  and  LT2ESWTR.  The  hill 
Committee  with  the  exception  of  the 
National  Rural  Water  Association  agreed 
to  Part  B.  which  has  recommendations 
for  future  activity  by  USEPA  in  the  areas 
of  distribution  systems  and  microbial 
water  quality  criteria.  Following  !he 
Agreement  in  today's  notice  is  a  list  of 
the  twenty  one  organizational  members 
of  the  Committee  and  their  alternates. 

The  recommendations  contained  in 
the  Stage  2  M-DBP  Agreement  in 
Principle  reflect  the  C^ommittee's 
emphasis  on  targeted,  risk  based 
rulemaking.  They  incorporate 
substantial  initial  monitoring  to  identify 
systems  with  the  highest  potential  risk. 
Additional  treatment  steps  are  required 
only  where  systems  exceed  specified 
locationai  average  DBP  concentrations 
or  source  water  Cryptosporidium 
occurrence  levels.  In  addition,  the 
recommendations  address  risks  from 
Cryptosporidium  in  unfiltered  systems, 
as  well  as  longstanding  concerns  over 


risks  from  uncovered  finished  water 
reservoirs.  They  also  facilitate  the  use  of 
nontraditional  and  potentially  low  cost 
treatment  technologies  like  UV 
disinfection. 

These  reconunendations  represent  an 
important  and  balanced  step  forward  in 
controlling  public  health  risks 
associated  with  drinking  water.  The 
ability  of  Committee  representatives 
with  different  interests,  areas  of 
expertise,  and  perspectives  to  find 
common  ground  and  reach  agreement 
reflects  an  exceptional  commitment  to 
public  health  protection  and  to  the 
regulatory  negotiation  process.  In  the 
future,  results  from  new  research  will 
provide  further  insights  into  drinking 
water  risks  associated  with  reproductive 
and  developmental  toxicity  of  DBFs,  the 
occurrence  and  pathogenicity  of 
microorganisms,  and  other  related 
topics.  As  new  information  evolves, 
USEPA  will  continue  to  work  with 
stakeholders  in  evaluating  the  adequacy 
of  existing  drinking  water  standards  and 
the  need  for  revised  or  additional 
measures  to  protect  public  health. 

USEPA  has  agreea  to  develop  a 
proposed  rulemaking  for  the  Stage  2 
DBFR  and  LT2ESWTR  in  2001  that  will 
reflect  reconunendations  contained  in 
the  Agreement  in  Principle.  As  part  of 
the  proposed  rulemaking,  USEPA  will 
solicit  comments  on  the  Agreement. 
Today's  notice,  however,  is  intended 
only  to  inform  the  public  of  the 
availability  of  the  Agreement  and 
USEPA  does  not  request  comment  on 
this  notice. 

Dated.  December  19,  2000. 
|.  Charles  Fox, 
Assistant  Administrator,  Office  of  Water. 

1.0  Introduction 

Pursuant  to  requirements  under  the 
Safe  Drinking  Water  Act  (SDWA).  the 
Environmental  Protection  Agency  (EPA) 
is  developing  interrelated  regulations  to 
control  microbial  pathogens  and 
disinfectants/disinfection  byproducts 
(D/DBFs)  in  drinking  water.  These  rules 
are  collectively  known  as  the  microbial/ 
disinfection  byproducts  (M-DBF)  rules. 

The  regulations  are  intended  to 
address  complex  risk  trade-offs  between 
the  two  different  types  of  contaminants. 
In  keeping  with  a  phased  M-DBP 
strategy  agreed  to  by  stakeholders 
during  the  1992-93  negotiated 
rulemaking  on  these  matters  and 
affirmed  by  Congress  as  part  of  the  1996 
Amendments  to  the  Safe  Drinking  Water 
Act,  EPA  issued  the  final  Stage  1 
Disinfectants  and  Disinfection 
Byproducts  Rule  (DBFR)  and  Interim 
Enhanced  Surface  Water  Rule  (lESWTR) 
in  December  1998.  These  two  rules  built 
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upon  stakeholder  agreements  reached  in 
1993  but  also  reflected  the  more  recent 
1997  Agreement  in  Principle  signed  by 
stakeholders  who  participated  in  an 
intensive  Stage  1  M-DBP  Federal 
Advisory  Committee  Act  (FACA) 
negotiation  process  from  March  to  July 
1997. 

As  part  of  the  1996  amendments  to 
the  SDWA,  Congress  established 
deadlines  for  the  M-DBP  rules, 
beginning  with  a  November  1998 
deadline  for  promulgation  of  both  the 
lESWTR  and  the  Stage  1  D/DBP  Rule. 
Related  statutory  deadlines  for  the  Stage 
2  M-DBP  process  require  that  EPA 
promulgate  a  Stage  2  Disinfectants  and 
Disinfection  Byproducts  Rule  (DBPR)  by 
May  2002.  The  Agency  plans  to 
promulgate  the  Long  Term  2  Enhanced 
Surface  Water  Treatment  Rule 
(LT2ESWTR)  by  May  2002,  as  well.  The 
central  challenge  of  the  Stage  2  M-DBP 
rule  development  process  has  been  to 
assess  information  and  research  not 
fully  considered  in  the  Stage  1  process 
or  only  available  since  1 998  and 
evaluate  whether  and  to  what  degree 
EPA  should  establish  revised  or 
additional  DBF  and  microbial  standards 
to  protect  public  health. 

As  agreed  to  during  Stage  1,  EPA  has 
convened  a  Stage  2  M-DBP  Advisory 
Committee  made  up  of  organizational 
members  (parties)  named  by  EPA  (see 
Attachment  A).  The  purpose  of  the 
Advisory  Committee  is  to  develop 
recommendations  for  the  Stage  2  DBPR 
and  LT2ESWTR  to  be  proposed  in  2001. 
This  Committee  met  from  March  1999 
through  September  2000,  with  the 
initial  Qbjective  to  reach  consensus. 
This  document  is  the  Committee's 
statement  on  the  points  of  agreement 
reached.  This  document  is  separated 
into  Fart  A  and  Fart  B.  The 
recommendations  in  each  part  stand 
alone  and  are  independent  of  one 
another. 

2.0  Agreement  in  Principle 

The  Stage  2  M-DBF  Federal  Advisory 
Committee  (Stage  2  FACA)  considered 
both  the  strengths  and  limitations  of 
new  M-DBF  information  as  well  as  the 
related  technical  and  policy  issues 
involved  in  developing  a  Stage  2  DBPR 
and  a  LT2ESWTR  under  the  Safe 
Drinking  Water  Act  and  recommends 
that  the  Environmental  Protection 
Agency  base  the  applicable  sections  of 
its  anticipated  Stage  2  DBPR  and 
LT2ESWTR  proposals  on  the  elements 
of  agreement  described  below. 

This  agreement  in  principle  Part  A 
and  B  represents  the  consensus  of  the 
parties  on  the  best  conceptual  principles 
that  the  Committee  was  able  to  generate 


within  the  allocated  time  and  resources 
available. 

The ,  a  party  to  the 

negotiations,  agrees  that: 

2.1  The  person  signing  Part  A  or  Part 
B  of  this  agreement  is  authorized  to 
commit  this  party  to  the  terms  of  Fart 
A  or  Part  B.  as  the  case  may  be. 

2.2  EPA  agrees  to  develop  a  Proposed 
Rulemaking  in  2001  in  accordance  with 
applicable  statutes  and  procedural 
requirements  that  will  reflect 
recommendations  contained  in  this 
Agreement  in  Principle,  and  will  obtain 
comments  from  Stage  2  FACA  parties 
and  the  public, 

2.3  Each  party  and  individual, 
signatory  that  submits  comments  on  the 
Stage  2  DBPR  and  LT2ESWTR  proposals 
agrees  to  support  those  components  of 
the  proposals  that  reflect  the  *. 
recommendations  contained  in  this 
Agreement  in  Principle.  Each  party  and 
individual  signatory  reserves  the  right  to 
comment,  as  individuals  or  on  behalf  of 
the  organization  he  or  she  represents,  on 
any  other  aspect  of  the  proposals. 

2.4  If  new  information  becomes 
available  that  significantly  affects  the 
basis  for  provisions  in  this  Agreement  in 
Principle,  EPA  agrees  to  publish  this 
information  in  a  NODA  and  will 
consider  whether  it  is  necessary  to 
reconvene  the  FACA. 

2.5  EPA  will  work  jointly  with 
stakeholders  while  developing  guidance 
documents  in  order  to  ensure  that 
technical  issues  are  adequately 
addressed  prior  to  the  final  rule.  EPA 
agrees  to  publish  revised  guidance 
documents  that  reflect  consideration  of 
comments  on  earlier  drafts. 

2.6  Concurrent  with  publication  of  the 
proposed  rules,  EPA  will  publish  a  draff 
guidance  document  that  includes  ozone 
and  chlorine  dioxide  CT  tables  for  the 
inactivation  of  Cryptosporidium  (LTV' 
tables  are  addressed  in  5.0).  EPA  will 
request  comment  in  the  proposed 
LT2ESWTR  on  whether  any  of  the  CT 
tables  or  other  criteria  in  the  guidance 
document  should  be  incorporated  into 
the  final  LT2ESWTR. 

2.7  EPA  will  consider  all  relevant 
comments  submitted  concerning  the 
Stage  2  DBPR  and  LT2ESWTR  Notice(s) 
of  Proposed  Rulemaking  and  in 
response  to  such  comments  will  make 
such  modifications  to  the  proposed 
rule(s)  and  preamble(s)  as  EPA 
determines  are  appropriate  when 
issuing  a  final  rule. 

2.8  Recognizing  that  under  the 
Appointments  Clause  of  the 
Constitution  governmental  authority 
may  be  exercised  only  by  officers  of  the 
United  States  and  recognizing  that  it  is 
EPA's  responsibility  to  issue  final  rules. 


EPA  intends  to  issue  final  rules  that  are 
based  on  the  provisions  of  the  Safe 
Drinking  Water  Act,  pertinent  facts,  and 
comments  received  from  the  public. 

2.9  Each  party  agrees  not  to  take  any 
action  to  inhibit  the  adoption  of  final 
rule(s)  to  the  extent  it  and 
corresponding  preamble(s)  have  the 
same  substance  and  effect  as  the 
elements  of  the  Agreement  in  Principle 
Part  A  or  Fart  B  or  both  parts  as 
evidenced  by  the  signature  following 
each  part. 

2.10  EPA  will  hold  a  stakeholder 
meeting  during  the  comment  period  to 
update  stakeholders  on  new  information 
germane  to  the  Stage  2  DBFR  and 
LT2ESWTR. 

2.11  Implementation  Schedule 

2. 11. a  Compliance  schedules  for  the 
LT2ESWTR  will  be  tied  to  the 
availability  of  sufficient  analytical 
capacity  at  approved  laboratories  for  all 
large  and  medium  affected  systems  to 
initiate  Cryptosporidium  and  E.  coli 
monitoring,  and  the  availability  of 
software  for  transferring,  storing,  and 
evaluating  the  results  of  all  microbial 
analyses. 

(1)  If  the  availability  of  adequate 
laboratory'  capacity  or  data  management 
software  for  microbial  monitoring  under 
LT2ESWTR  for  large  or  medium  systems 
is  delayed  then  monitoring, 
implementation,  and  compliance 
schedules  for  both  the  LT2ESWTR  and 
Stage  2  DBFR  described  under  2.  lie 
will  be  delayed  by  an  equivalent  time 
period. 

2.11.b  The  principle  of  simultaneous 
compliance  reflected  in  the  Stage  1  M- 
DBF  rules  will  be  continued  in  the  Stage 
2  M-DBF  rules. 

(1)  The  principle  of  simultaneous 
compliance  means  that  systems  will 
address  the  Stage  2  DBFR  and 
LT2ESWTR  requirements  concurrently 
in  order  to  protect  public  health  and 
optimize  technology  choice  decisions. 

2.11.C  Implementation  Schedule 

(1)  Once  the  Stage  2  M-DBF  rules 
have  been  promulgated,  systems  will 
conduct  Cryptosporidium  (Section  4.1) 
and  IDSE  (Section  3.1. a)  monitoring  and 
submit  the  results  to  their  States/ 
Primacy  Agency.  Large  and  medium 
systems  must  submit  a  report  with  the 
results  of  the  Initial  Distribution  System 
Evaluation  (IDSE)  (including  any 
monitoring)  and  the  results  of  the 
Cryptosporidium  monitoring  two  years 
and  two  and  a  half  years  after  rule 
promulgation,  respectively.  Small 
systems  must  submit  a  report 
recommending  new  DBP  compliance 
monitoring  locations  and  supporting 
data  with  the  results  of  their  IDSE. 
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including  any  monitoring,  and 
Cryptosporidium  monitoring  4  years 
and  5  years  after  rule  promulgation, 
respectively. ' 

(2)  Systems  will  complv  with  the 
Stage  2  DBPR  MCL  for  TtHMs/HA.\5  in 
two  phases: 

(a)  Phase  1   3  years  after  rule 
promulgation  (with  an  additional  2  year 
extension  available  for  systems 
requiring  capital  improvements),  all 
systems  must  comply  with  a  120/100 
locational  running  annual  average 
(LR.\.'\)  based  on  Stage  1  monitoring 
sites  and  also  continue  to  comply  with 
the  Stage  1  80/60  running  annual 
average. 

fb)  Phase  2:  Systems  must  comply 
with  80/60  LRAA  based  on  new 
sampling  sites  identified  under  the 
IDSE.  This  will  begin  6  years  after  rule 
promulgation  (with  an  additional  2  year 
extension  available  for  systems 
requiring  capital  improvements)  for 
large  and  medium  systems.  For  small 
systems  required  to  do  Cryptospondium 
monitoring,  compliance  with  the  80/60 
LRAA  will  begin  8.5  years  after  rule 
promulgation  (with  an  additional  2  year 
extension  available  for  systems 
requiring  capital  improvements).  For  all 
other  small  systems,  compliance  with 
the  80/60  LRAA  will  begin  7,5  years 
after  rule  promulgation  (with  an 
additional  2  year  extension  available  for 
systems  requiring  capital 
improvements). 

Part  A 

3  0  Disinfection  Byproducts 

The  requirements  in  the  Stage  2  DBPR 
will  apply  to  all  community  water 
systems  and  non-transient  non- 
community  water  systems  that  add  a 
disinfectant  other  than  UV  or  deliver 
water  that  has  been  disinfected. 

The  Stage  2  DBPR  is  designed  to 
reduce  DBP  occurrence  peaks  in  the 
distribution  system  based  on  changes  to 
compliance  monitoring  provisions. 
Compliance  monitoring  will  be 
preceded  by  an  initial  distribution 
system  monitoring  {IDSE)/study  to 
select  site-specific  optimal  sample 
points  for  captixring  peaks.  The  FACA 
recognizes  that  TTHM  and  HAAS 
concentrations  vary  over  time  and  space 
and  therefore  agrees  that  compliance 
monitoring  locations  should  reflect  this 
variability. 


•  Systems  which  monitor  for  an  mdicator 
organism  (eg  ,  E.  coli)  and  do  not  monitor  for 
Cryptospondium  must  submit  the  results  of  the 
indicator  monitoring  three  and  one-half  years  after 
cule  promulgation. 


3  1  TTHM/HAA5 

Compliance  with  each  MCL  will  be 
determined  based  on  a  Locational 
Running  Annual  Average  (a  running 
annual  average  must  be  calculated  at 
each  sample  location).  Systems  will 
complv  with  the  Stage  2  DBPR  MCL  in 
two  phases: 

Phase  1:  3  years  after  rule 
promulgation  (with  an  additional  2  year 
extension  available  for  systems 
requiring  capital  improvements),  all 
systems  must  comply  with  a  120/100 
locational  running  annual  average 
(LRAA)  based  on  Stage  1  monitoring 
sites  and  also  continue  to  comply  with 
the  Stage  1  80/60  running  annual 
average. 

Phase  2:  6  years  after  rule 
promulgation  (with  an  additional  2  year 
extension  available  for  systems 
requiring  capital  improvements)  large 
and  medium  systems  must  comply  with 
an  80/60  LRAA  based  on  new  sampling 
sites  identified  under  the  IDSE.  For 
small  systems  required  to  do 
Cryptosporidium  monitoring, 
compliance  with  the  80/60  LRAA  will 
begin  8,5  years  after  rule  promulgation 
(with  an  additional  2  year  extension 
available  for  systems  requiring  capital 
improvements).  For  all  other  small 
systems,  compliance  with  the  80/60 
LRAA  will  begin  7,5  years  after  rule 
promulgation  (with  an  additional  2  year 
extension  available  for  systems 
requiring  capital  improvements). 

3  1a  Initial  Distribution  System 
Evaluation  (IDSE) 

IDSEs  are  studies  conducted  by 
Community  Water  Systems  and  are 
intended  to  select  new  compliance 
monitoring  sites  that  more  accurately 
reflect  sites  representing  high  TTHM 
and  HAAS  levels.  The  studies  will  be 
based  either  on  system  specific 
monitoring  or  other  system  specific  data 
that  provides  equivalent  or  better 
information  on  site  selection.  Systems 
will  recommend  new  or  revised 
monitoring  sites  to  their  State/Primacy 
Agency  based  on  their  IDSE  study.  IDSE 
results  will  not  be  used  for  compliance 
purposes. 

Systems  conducting  IDSE  monitoring 
shall  monitor  for  one  year  under  a 
schedule  determined  by  source  water 
type  {e.g.,  surface  water  vs.  ground 
water)  and  system  size  as  discussed  in 
1-3  below.  As  a  part  of  the  monitoring 
schedule,  all  systems  conducting  IDSE 
monitoring  must  monitor  during  the 
peak  historical  month  for  DBP  levels  or 
water  temperature.  All  IDSE  samples 
will  be  paired  [i.e.,  TTHM  and  HAAS 
sample  at  each  site). 

(1)  Surface  Water  Systems  >  10,000: 


Systems  must  monitor  bimonthly  on  a 
regular  schedule  of  approximately  every 
60  days  ^  for  one  year  at  8  distribution 
system  sites  per  plant  (at  sites  that  are 
in  addition  to  the  Stage  1  DBPR 
compliance  monitoring  sites). 

The  location  of  the  8  sites  will  be 
determined  by  residual  disinfectant  type 
as  follows: 

(a)  For  plants  with  chloramine 
distribution  systems:  2  near  distribution 
system  entry  point.  2  at  average 
residence  time,  and  4  at  points 
representative  of  highest  THM  and 
HAA5  concentrations: 

(b)  For  plants  with  chlorine 
distribution  systems:  1  near  distribution 
system  entry  point,  2  at  average 
residence  time,  and  S  at  points 
representative  of  highest  THM  and 
HAAS  concentrations. 

(2)  Surface  Water  Systems  <  10,000: 

(a)  500-9.999:  Systems  must  monitor 
quarterly  on  a  regular  schedule  of 
approximately  every  90  days  for  one 
year  at  2  distribution  system  sites  per 
plant  (at  sites  that  are  in  addition  to  the 
Stage  1  DBPR  compliance  monitoring 
sites). 

(b)  Under  500:  System  must  monitor 
semi-armually  on  a  regiUar  schedule  of 
approximately  every  180  days  for  one 
year  at  2  distribution  system  sites  per 
plant  (at  sites  that  are  in  addition  to  the 
Stage  1  DBPR  compliance  monitoring 
sites). 

(i)  This  monitoring  requirement  for 
systems  under  SOO  may  be  waived  if  the 
State/Primacy  Agency  determines  that 
the  monitoring  site  approved  for  Stage 
1  DBPR  compliance  is  sufficient  to 
represent  both  the  highest  P1AA5  and 
the  highest  TTHM  concentrations.  The 
State/Primacy  Agency  must  submit 
criteria  for  this  determination  to  EPA  as 
part  of  their  Primacy  application. 

(3)  Ground  Water  Systems: 
Multiple  wells  drawing  water  from  a 

single  aquifer  may.  with  State/Primacy 
Agency  approval,  be  considered  one 
treatment  plant. 

(a)  >  10,000:  Systems  must  monitor 
quarterly  on  a  regular  schedule  of 
approximately  every  90  days  for  one 
year  at  2  distribution  system  sites  per 
plant  (at  sites  that  are  in  addition  to  the 
Stage  1  DBPR  compliance  monitoring 
sites) 

(b)  <  10,000:  Systems  must  monitor 
semi-annually  on  a  regiilar  schedule  of 
approximately  every  180  days  for  one 
year  at  2  distribution  system  sites  per 
plant  (at  sites  in  addition  to  the  Stage  1 
DBPR  compliance  monitoring  sites) 


'  The  objective  of  this  monitoring  provision  and 
similar  monitoring  provisions  herein  after  is  to 
prevent  systems  from  avoiding  monitoring  during 
peak  occurrence. 
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(i)  This  monitoring  requirement  for 
systems  under  500  may  be  waived  if  the 
State/Primacy  Agency  determines  that 
the  monitoring  site  approved  for  Stage 
1  DBPR  compliance  is  sufficient  to 
represent  both  the  highest  HAAS  and 
the  highest  TTHM  concentrations.  The 
State/Primacy  Agency  must  submit 
criteria  for  this  determination  to  EPA  as 
part  of  their  Primacy  application. 

(4)  System  Specific  Studies — In  lieu 
of  the  DDSE  monitoring,  systems  may 
perform  an  IDSE  study  based  on  other 
system  specific  monitoring  or  system 
specific  data  which  wrill  provide 
comparable  or  superior  selection  of  new 
monitoring  sites  that  target  high  DBP 
levels.  EPA  agrees  to  work  with 
stakeholders  to  develop  guidance  on 
criteria  for  system  specific  studies. 

(5)  Systems  that  certify  to  their  State/ 
Primacy  Agency  that  all  samples  taken 
in  the  last  2  years  were  below  40/30  are 
not  required  to  conduct  the  IDSE. 

3.1.b.  Long  Term  Compliance 
Monitoring  (Phase  2} 

Principles  of  the  reduced  compliance 
monitoring  strategy  reflected  in  the 
Stage  1  DBPR  shall  be  continued  in  the 
Stage  2  DBPR.  These  principles  are 
designed  for  systems  with  very  low  DBP 
levels. 

Systems  will  collect  paired  samples 
(TTHM  and  HAAS)  at  each  compliance 
monitoring  sample  site  with  the 
possible  exception  of  some  systems 
serving  <  500  people. 

(1)  Surface  Water  Systems  >  10,000: 
Systems  must  monitor  quarterly  on  a 

regular  schedule  of  approximately  every 
90  days  ^  at  4  distribution  system  sites 
per  plant.  At  least  1  quarterly  sample 
must  be  taken  during  the  peeik  historical 
month  for  DBP  levels. 

The  location  of  the  4  sites  in  the 
distribution  system  will  be  determined 
as  follows: 
— One  representative  average  fi"om 

among  current  Stage  1  locations. 
— One  representative  highest  HAAS 

identified  under  IDSE. 
—Two  at  highest  TTHM  identified 

during  IDSE. 

(2)  Surface  Water  Systems  <  10,000. 
(a)  500-9,999:  Systems  must  monitor 

quarterly  on  a  regular  schedule  of 
approximately  every  90  days  at  the 
highest  TTHM  and  the  highest  HAAS 
points  in  the  distribution  system  as 
identified  under  the  IDSE.  The  State/ 
Primacy  Agency  may  determine,  based 
on  the  results  of  the  IDSE.  that  the  site 
representative  of  the  highest  TTHM  is  at 


'The  objective  of  this  monitoring  provision  and 
similar  monitoring  provisions  herein  after  is  to 
prevent  systems  from  avoiding  monitoring  during 
peak  occurrence. 


the  same  location  as  the  site 
representative  of  the  highest  HAAS  and 
thus  may  determine  that  the  system 
only  has  to  monitor  at  a  single  site. 

(b)  Under  500:  Systems  must  monitor 
annually  at  the  site  representing  the 
highest  TTHM  and  the  highest  HAAS 
points  in  the  distribution  system  as 
identified  under  the  IDSE.  If  the  State/ 
Primacy  Agency  determines,  based  on 
the  results  of  the  IDSE,  that  this  site  is 
not  representative  of  both  the  highest 
TTHM  and  HAAS  concentrations,  the 
system  should  collect  unpaired  samples 
at  two  sites  in  the  distribution  system 
(i.e.,  TTHM  only  at  one  site  and  HAAS 
only  at  another  site). 

(i)  If  the  State/Primacy  Agency  has 
waived  the  requirement  to  conduct  the 
IDSE,  systems  under  500  will  conduct 
annual  sampling  at  the  point  of 
maximum  residence  time  in  the 
distribution  system  during  the  month  of 
warmest  water  temperatiu-e. 

(ii)  Systems  under  500  have  the 
option  of  moving  to  quarterly 
compliance  sampling  consistent  with 
the  Stage  1  sampling  strategy. 

(3)  Groundwater  Systems: 

(a)  >  10.000:  Systems  must  monitor 
quarterly  on  a  regular  schedule  of 
approximately  every  90  days  at  the 
highest  TTHM  and  the  highest  HAAS 
points  in  the  distribution  system  as 
identified  under  the  IDSE.  The  State/ 
Primacy  Agency  may  determine,  based 
on  the  results  of  the  IDSE,  that  the  site 
representative  of  the  highest  TTHM  is  at 
the  same  location  as  the  site 
representative  of  the  highest  HAAS  and 
thus  may  determine  that  the  system 
only  has  to  monitor  at  a  single  site. 

(b)  500-9.999:  Systems  must  monitor 
annually  at  the  highest  TTHM  and  the 
highest  HAAS  points  in  the  distribution 
system  as  identified  under  the  IDSE, 
The  State/Primacy  Agency  may 
determine,  based  on  the  results  of  the 
IDSE,  that  the  site  representative  of  the 
highest  TTHM  is  at  the  same  location  as 
the  site  representative  of  the  highest 
HAAS  and  thus  may  determine  that  the 
system  only  has  to  monitor  at  a  single 
site. 

(i)  Ground  water  systems  under 
10.000  have  the  option  of  moving  to 
quarterly  compliance  sampling 
consistent  with  Stage  1  sampling 
strategy. 

(c)  Under  SOO:  Systems  must  monitor 
annually  at  the  site  representing  the 
highest  TTHM  and  the  highest  HAAS 
points  in  the  distribution  system  as 
identified  under  the  IDSE.  if  the  State/ 
Primacy  Agency  determines,  based  on 
the  results  of  the  IDSE,  that  this  site  is 
not  representative  of  both  the  highest 
TTHM  and  HAAS  concentrations,  the 
system  should  collect  unpaired  samples 


at  two  sites  in  the  distribution  system 
(i.e.,  TTHM  only  at  one  site  and  HAAS 
only  at  another  site). 

(i)  If  the  State/Primacy  Agency  waives 
the  requirement  for  systems  under  500 
to  conduct  the  IDSE.  they  will  conduct 
annual  sampling  at  the  point  of 
maximum  residence  time  in  the 
distribution  system  during  the  month  of 
warmest  water  temperature. 

(ii)  Ground  water  systems  under  500 
have  the  option  of  moving  to  quarterly 
compliance  sampling  consistent  with 
Stage  1  sampling  strategy-. 

3.1.C  Wholesale  and  Consecutive 
Systems 

The  FACA  has  considered  the  issues 
of  consecutive  systems  and  recommends 
that  EPA  propose  that  all  wholesale  and 
consecutive  systems  must  comply  with 
provisions  of  the  Stage  2  DBPR  on  the 
same  schedule  required  of  the  wholesale 
or  consecutive  system  serving  the 
largest  population  in  the  combined 
distribution  system. 

Principles: 

•  Consumers  in  consecutive  systems 
should  be  just  as  well  protected  as 
customers  of  all  systems,  and 

•  Monitoring  provisions  should  be 
tailored  to  meet  the  first  principle. 

The  FACA  recognizes  that  there  may 
be  issues  that  have  not  been  fulfy 
explored  or  completely  analyzed  and 
therefore  recommends  that  EPA  solicit 
comments, 

3.1.dPeaks 

Recognizing  that  significant 
excursions  of  DBP  levels  will  sometimes 
occur,  even  when  systems  are  in  full 
compliance  with  the  enforceable  MCL. 
public  water  systems  that  have 
significant  excursions  during  peak 
periods  are  to  refer  to  EPA  guidance  on 
how  to  conduct  peak  excursion 
evaluations,  and  how  to  reduce  such 
peaks.  Such  excursions  will  be  reviewed 
as  a  part  of  the  sanitar}.'  sur\'ey  process. 
EPA  guidance  on  DBP  level  excursions 
will  be  issued  prior  to  promulgation  of 
the  final  rule  and  will  be  developed  in 
consultation  with  stakeholders. 

3.2.  Bromate  MCL 

The  Stage  2  M-DBP  Advison,- 
Committee  has  considered  the  present    . 
potential  that  reducing  the  bromate 
MCL  to  0.005  mg/L  would  both  increase 
the  concentration  of  other  DBPs  in  the 
drinking  water  and  interfere  with  the 
efficacy  of  microbial  pathogen 
inactivation.  Therefore,  the  Committee 
recommends  for  purposes  of  Stage  2  that 
the  bromate  MCL  remain  at  0.010  mg/ 
L.  This  recommendation  is  based  upon 
current  alternative  technology 
utilization  and  upon  current 
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understanding  of  bromate  formation  as 
a  result  of  bromide  concentrations.  EPA 
commits  to  review  the  bromate  MCL  as 
part  of  the  6  year  review  and  determine 
whether  the  MCL  should  remain  at 
0.010  mg/L  or  be  reduced  to  0.005  mg/ 
L  or  a  lower  concentration.  As  a  part  of 
that  review,  EPA  will  consider  the 
increased  utilization  of  alternative 
technologies  and  whether  the  risk/risk 
concerns  reflected  in  today's 
recommendation  remain  valid.  The 
FACA  agrees  that  it  is  important  to 
continue  research  on  bromate  detection, 
formation,  treatment,  and  health  effects. 

4.0  LT2ESWTR 

The  requirements  of  the  LT2ESWTR 
will  apply  to  all  public  water  systems 
that  use  surface  water  or  ground  water 
under  the  direct  influence  of  surface 
water. 

The  FAQA  recognizes  that  systems 
may  need  to  provide  additional 
protection  against  Cryptosporidium,  and 
that  such  decisions  should  be  made  on 
a  system  specific  basis.  The  LT2ESWTR 
incorporates  system  specific  treatment 
requirements  based  on  a  Microbial 
Framework'  approach.  This  approach 
generally  involves  assignment  of 
systems  into  different  categories  (or 
bins)  based  on  the  results  of  source 
water  Cfyptosporidium  monitoring 
Additional  treatment  requirements 
depend  on  the  bin  to  which  the  system 
is  assigned.  Systems  will  choose 
technologies  to  comply  with  additional 
treatment  requirements  from  a  toolbox' 
of  options. 

4.1  Monitoring  and  Treatment 
Requirements  for  Filtered  Systems 

4.1. a  Monitoring  for  Bin  Classification 

(1)  Systems  >  10,000: 

For  purposes  of  bin  classification, 
source  water  Cryptosporidium 
monitoring  shall  be  conducted  using 
EPA  Method  1622/23  and  no  less  than 
lOL  samples.  EPA  will  provide  guidance 
for  those  cases  where  it  is  not  possible 
to  process  a  lOL  sample. 

(a)  Cryptosporidium,  E.  coli.  and 
t\irbidity  source  water  sampling  shall  be 
carried  out  on  a  predetermined  schedule 
for  24  months  with  two  choices: 

(i)  Bin  classification  based  on  highest 
12  month  running  annual  average  if 
monthly  samples,  OR 


(ii)  Optional  bin  classification  based 
on  2  vear  mean  if  facility  conducts  twice 
per  month  monitoring  for  24  months 
{i.e.  48  samples).  Systems  may  carry  out 
additional  sampling  but  it  must  be 
evenlv  distributed  over  the  2  year 
monitoring  period. 

(b)  Systems  with  at  least  2  years  of 
historical  Cryptospondium  data  that  is 
equivalent  in  sample  number, 
frequency,  and  data  quality  (e.g.  volume 
analyzed,  percent  recovery)  to  data  that 
would  be  collected  under  the 
LT2ESWTR  with  EPA  Method  1622/23 
may  use  those  data  to  determine  bin 
classification  in  lieu  of  further 
monitoring.  Systems  which  are  able  to 
use  historical  data  in  lieu  of  conducting 
new  monitoring  must  submit  such 
Cryptosporidium  data  to  the  State/ 
Primacy  Agency  for  consideration  in 
selecting  bin  placement. 

(c)  Systems  that  provide  2.5  logs  of 
treatment  for  Cryptosporidium 
(equivalent  to  Bin  4,  including 
inactivation)  in  addition  to  conventional 
treatment  are  exempt  from  monitoring 
for  purposes  of  selecting  bin  placement. 
Conventional  treatment  is  defined  as 
coagulation,  flocculation,  sedimentation 
and  granular  media  filtration. 

(d)  EPA  agrees  to  work  with 
stakeholders  to  develop  a  guideince 
manual  with  appropriate  QA/QC 
procedures  for  Cryptosporidium 
sampling 

(2)  Systems  <  10,000: 

(a)  Based  on  the  large  system 
monitoring  under  4.  la,  EPA  will  work 
with  stakeholders  to  evaluate  alternative 
indicators  and  system  characterization 
scenarios  for  predicting 
Cryptosporidium  occurrence  in  small 
systems.  This  evaluation  will  include 
new  information  on  surrogates, 
including  E  coli,  and  will  assess 
whether  E.  coli  concentrations  of  10  and 
50  per  100ml  are  appropriate  values  to 
trigger  Cryptosporidium  monitoring  in 
lakes/reservoirs  and  flowing  streams, 
respectively. 

(d)  In  the  absence  of  an  alternative 
indicator  specified  by  the  State/Primacy 
Agency,  based  on  EPA  guidance,  source 
water  E.  coli  levels  trigger 
Cryptosporidium  monitoring  as 
described  below: 

(i)  Systems  must  begin  one  year  of 
biweekly  E.  coli  source  water 

Bin  Requirements  Table 


monitoring  2  years  after  large  systems 
initiate  Cryptosporidium  monitoring. 

(ii)  Systems  must  conduct 
Cryptosporidium  monitoring  if  E.  coli 
concentrations  exceed  the  following 
levels: 

— annual  mean  >  10/100  ml  for  lakes 
and  reservoirs. 

— annual  mean  >  50/100  ml  for  flowing 
streams. 

(c)  Systems  that  provide  2.5  logs  of 
treatment  for  Cryptosporidium 
(equivalent  to  Bin  4,  including 
inactivation)  in  addition  to  conventional 
treatment  are  exempt  from  monitoring 
for  purposes  of  selecting  bin  placement. 

(d)  The  FACA  recommends  that  E. 
coli  monitoring  for  small  systems  will . 
begin  two  and  one  half  years  after  rule 
promulgation  and  also  that 
Cryptosporidium  monitoring  be 
comprised  of  24  samples  over  1  year. 
The  FACA  also  recommends  that  EPA 
solicit  comment  on  any  additional 
approaches  to  expedite  small  system 
compliance. 

(e)  EPA  will  work  with  stakeholders 
to  explore  the  feasibility  of  developing 
alternative,  lower  frequency, 
Cryptosporidium  monitoring  criteria  for 
providing  a  coBservative  mean  estimate. 

4.1.b  Action  Bins  (for  conventional 
treatment  plants) 

(1)  The  bins  have  been  structured 
considering  the  total  Cryptosporidium 
oocyst  count,  uncorrected  for  recovery, 
as  measured  using  EPA  Method  1623 
and  10  L  samples. 

(2)  Systems  have  3  years  following 
initial  bin  classification  to  meet  the 
treatment  requirements  associated  with 
the  bin  (see  Bin  Requirements  Table 
below).  The  State/Ptimacy  Agency  may 
grant  systems  an  additional  2  year 
extension  to  comply  when  capital 
investments  are  necessary. 

(3)  Systems  currently  using  ozone, 
chlorine  dioxide,  UV,  or  membranes  in 
addition  to  conventional  treatment  may 
receive  credit  for  those  technologies 
towards  bin  requirements. 

(4)  Bin  requirements  table  is  shown 
below: 


Bin 
No. 


Average  Cryptospondium  concentration 


Additional  treatment  requirements  for  systems  with  conventional  treatment  ttiat  are  in  full 

compliance  with  lESWTR* 


1   Cryptospondium  <O.075A. 

2  0.075/L  <Cfypfospor7d/um  <1  0/L 


No  action 

1-log  treatment  (systems  may  use  any  technology  or  combination  of  technologies  from 
toolbox  as  long  as  total  credit  is  at  least  1-log) 
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Bin  Requirements  Table— Continued 


Bin 
No. 


Average  Cryptosporidium  concentration 


Additional  treatment  requirements  for  systems  with  conventional  treatment  that  are  in  full 

compliance  with  lESWTR" 


3  j  1  .0/L  <CAyptospond(um  <  3.0/L ^ |  2.0  log  treatment  (systems  must  achieve  at  least  1-log  of  the  required  2-log  treatment 

using  ozone,  chlorine  dioxide.  UV,  membranes,  bag/carlndge  filters,  or  in-bank  filtra- 
tion). 
2.5  log  treatment  (systems  must  achieve  at  least  1-log  of  the  required  2  5-log  treatment 
using  ozone,  chlonne  dioxide.  UV,  membranes,  bag/carlndge  filters,  or  in-bank  filtra- 
tion). 


4  1  Cryptosporidium  >'i. OIL 


■•FACA  has  not  addressed  direct  filtration  systems.  EPA  will  address  direct  filtration  systems  in  connection  with  bins  2-4  in  the  proposed 
LT2ES\ArrR  and  request  comment. 


(5)  The  additional  treatment 
requirements  in  the  bin  requirement 
table  are  based,  in  part,  on  the 
assiunption  that  conventional  treatment 
plants  in  compliance  with  the  EESWTR 
achieve  an  average  of  3  logs  removal  of 
Cryptosporidium.  The  totaJ 
Cryptosporidium  removal  requirements 
for  the  action  bins  with  1  log,  2  log,  and 
2.5  log  additional  treatment  correspond 
to  total  Cryptosporidium  removals  of  4, 
5,  and  5.5  log  respectively. 

(6)  FACA  reconmiends  that  EPA 
request  public  comment  on  whether 
current  guidance  regarding  Giardia 
treatment  requirements  for  meeting  the 
Surface  Water  Treatment  Rule  need  to 


be  revised  (to  be  consistent  with 
multiple  barrier  concept  in  the  current 
guidance  and  the  FACA 
recommendations  herein). 

4.1.C  Toolbox 

(1)  Meeting  the  log  treatment 
requirements  identified  for  each 
"Action  Bin"  may  necessitate  one  or 
more  actions  from  an  array  of 
management  strategies  which  include 
watershed  control,  reducing  influent 
Cryptosporidium  concentrations, 
improved  system  performance,  and 
additional  treatment  barriers. 

(2)  Based  on  available  information, 
the  FACA  recommends  that  LT2ESWTR 

Microbial  Toolbox  Components 

[To  be  used  in  addition  to  existing  treatment] 


employ  a  "toolbox"  approach,  and  that 
the  following  tools  when  properly 
designed  and  implemented  receive  the 
following  log  credit  (or  range  of  credit). 
As  recognized  previously  in  this 
Agreement,  EPA  must  employ  the  best 
information  available  in  developing  the 
final  rule  and  will  request  comment  on 
the  proposed  log  credits  assigned  m  the 
following  table. 

(3)  EPA  will  provide  guidance  for 
determining  if  toolbox  options  are 
properly  designed  and  implemented. 

(4)  Table  with  microbial  toolbox 
components  and  associated  potential  log 
credit  is  shown  below: 


Treatment  approach 


0.5 


Potential  log  credit 


10 


20 


>25 


Watershed  Control: 

Watershed  Control  Program  (1)  

Reduction  in  oocyst  concentration  (3)  

Reduction  in  viable  oocyst  concentration  (3)  

Alternative  Source: 

Intake  relocation  (3) 

__  Change  to  alternative  source  of  supply  (3)  

Management  of  intake  to  reduce  capture  of  oocysts  in  source  water  (3) 

Managing  timing  of  withdrawal  (3)  

Managing  level  of  withdrawal  in  water  column  (3) 

Pretreatment: 

Off-stream  raw  water  storage  w/detention  of  X  days  (1)  

Off-stream  raw  water  storage  w/detention  of  Y  weeks  (1)  

Pre-settling  t>asin  w/coagulant  

Lime  softening  (1) 

In-bank  filtration  (1)  

Improved  Treatment: 

Lower  finished  water  turbidity  (0.15  NTU  95%tile  CFE)  

Slow  sand  filters  (1) 

Roughing  filters  (1)  

Membranes  (MF,  UF,  NF,  RO)  (1)  

Bag  filters  (1)  

Cartridge  filters  (1) 

Improved  Disinfection: 

Chlorine  dioxide  (2)  

Ozone  (2) 

UV(2)  

Peer  Review/Other  Demonstration/Validation  or  System  Performance: 

Peer  review  program  (e.g..  Partnership  Phase  IV)  


X 
X 

X 
X 


X 
X 


As  measured 
As  measured 

As  measured 
As  measured 
As  measured 
As  measured 
As  measured 


X 
X 


X 

X 
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Microbial  Toolbox  Components — Continued 

[To  be  used  in  addition  to  existing  treatment] 


Treatment  approach 


Potential  log  credit 


0.5 


1.0 


2.0 


>2.5 


Performance  studies  demonstrating  reliable  specific  log  removals  for  tech- 
nologies not  listed  above  This  provision  does  not  supercede  other  inactivation 
requirements 


As  demonstrated 


in- 


Key  to  table  symbols:  (X)  indicates  potential  log  credit  based  on  proper  design  and  implementation  in  accordance  with  EPA  guidance.  (— ) 
dicates  estimation  of  potential  log  credit  based  on  site  specific  or  technology  specific  demonstration  of  performance. 

Table  footnotes:  (1)  Cntena  to  be  specified  in  guidance  to  determine  allowed  credit,  (2)  Inactivation  dependent  on  dose  and  source  water 
characteristics.  (3)  Additional  monitonng  for  Cryptospondium  after  this  action  would  detennine  new  bin  classification  and  whether  additional  treat- 
ment IS  required. 


4.1.d  Reassessment  and  Future 
Monitoring 

(1)  Systems  that  provide  a  total  of  2.5 
logs  of  treatment  (equivalent  to  Bin  4 
including  inactivation)  for 
Cryptosporidium  in  addition  to 
conventional  treatment  are  exempt  from 
reassessment  and  future  monitoring. 

(2)  Four  years  after  initial  bin 
characterization,  EPA  will  initiate  a 
stakeholder  process  to  review  available 
methods  and  the  bin  characterization 
structures.  EPA  will  conduct  a 
stakeholder  process  to  determine  the 
appropriate  analytical  method, 
monitoring  frequency,  monitoring 
location,  etc.,  for  this  second  round  of 
national  assessment  monitoring. 

(3)  Six  years  after  completion  of  the 
initial  bin  characterization,  systems  will 
conduct  a  second  roimd  of  monitoring, 
equivalent  or  superior  to  the  initial 
round  from  a  statistical  perspective,  as 
part  of  a  national  reassessment  .  In  the 
absence  of  an  improved 
Cryptosporidium  method  (specified  by 
the  State/Primacy  Agency,  based  on 
EPA  guidance  or  rule  and  appropriate 
adjustment  factors)  site-specific 
reassessment  monitoring  will  utilize 
method  1623  and  site  specific  re- 
binning  will  occur  under  the  current  bin 
structure  and  time  interval.  If  a  new 
monitoring  method  is  used,  or  the 
assumptions  underlying  the  current  bin 
structure  change,  the  resulting  data  will 
be  used  for  a  site  specific  risk 
characterization  in  accordance  with  a 
revised  bin  structure  (may  require  a 
revised  rule)  reflecting  the  changes  in 
the  underlying  method. 

(4)  As  part  of  the  three-year  sanitary 
survey  process,  the  Primacy  Agency  will 
assess  any  significant  changes  in  the 
watershed  and  source  water.  The 
Primacy  Agency  will  determine  with  the 
systems  what  follow-up  action  is 
appropriate.  Actions  that  may  be 
deemed  appropriate  include  those 
outlined  in  the  toolbox  in  this 
agreement. 


4.2  Unfiltered  Systems 

4. 2. a  Unfiltered  systems  must: 

(1)  Continue  to  meet  filtration 
avoidance  criteria,  and 

(2)  Provide  4  log  virus  inactivation, 
and 

(3)  Provide  3  log  Giardia  lamblia 
inactivation,  and 

(4)  Provide  2  log  Cryptosporidium 
inactivation. 

4.2.b  Overall  inactivation 
requirements  must  be  met  using  a 
minimum  of  2  disinfectants. 

4.2.C  Ongoing  monitoring  and  any 
eventual  reassignment  to  risk  bins  for 
unfiltered  systems  will  be  consistent 
with  requirements  for  other  systems  of 
their  size,  with  the  provision  that 
unfiltered  systems  must  demonstrate 
that  their  Cryptosporidium  occurrence 
level  continues  to  be  less  than  or  equal 
to  1  in  100  liters  (or  equivalent,  using 
advanced  methods)  or  provide  3  logs  of 
Cryptosporidium  inactivation. 

4.3  Uncovered  Finished  Water 
Reservoirs  4.3.a  Systems  with  uncovered 
finished  water  reservoirs  must: 

(1)  Cover  the  uncovered  finish  water 
reservoir,  or 

(2)  Treat  reservoir  discharge  to  the 
distribution  system  to  achieve  a  4  log 
virus  inactivation.  unless 

(3)  State/Primacy  Agency  determines 
that  existing  risk  mitigation  is  adequate. 

(a)  Systems  must  develop  and 
implement  risk  mitigation  plans. 

(i)  Risk  mitigation  plans  must  address 
physical  access,  surface  water  run-off, 
animal  and  bird  waste,  and  on-going 
water  quality  assessment. 

(ii)  Risk  mitigation  plans  must 
account  for  cultural  uses  by  tribes. 

5.0  Ultraviolet  Light 

5.1  Based  on  available  information. 
EPA  believes  that  ultraviolet  (UV) 
disinfection  is  available  and  feasible. 
However,  information  is  needed  in 
order  to  clarify  how  UV  disinfection 
will  be  used  as  a  tool  for  compliance 
with  the  proposed  LT2ESWTR.  Issues  of 
particular  importance  include 


engineering  issues  like:  Hydraulic 
control,  reliability,  redundancy, 
monitoring,  placement  of  sensors,  lamp 
cleaning  and  replacement,  and  lamp 
breakage,  as  well  as  confirmation  of  the 
information  underlying  EPA's 
assessment  that  UV  is  available  and 
feasible. 

5.2  Concurrent  with  publication  of  the 
proposed  rules.  EPA  will  publish  the 
following: 

5. 2. a  Tables  specifying  UV  doses 
(product  of  irradiance  (1)  and  exposure 
time  (T))  needed  to  achieve  up  to  3  logs 
inactivation  of  Giardia  lamblia,  up  to  3 
logs  inactivation  of  Cryptosporidium, 
and  up  to  4  logs  inactivation  of  viruses. 

5.2.D  Minimiun  standards  to 
determine  if  UV  systems  are  acceptable 
for  compliance  with  drinking  water 
disinfection  requirements.  These 
standards  will  address  the  following: 

(1)  A  UV  Validation  Protocol  to  be 
established  for  drinking  water 
applications  of  UV  technology.^ 
Ptotocol  to  be  premised  on  post-filter 
application  of  UV.  Protocol  will  include 
the  following: 

(a)  Water  quality  criteria  and  site 
specific  performance  demonstration 
requirements  for  alternative  placement 
of  UV  treatment  in  WTP. 

(b)  Demonstration  of  adherence  with 
the  UV  dose  tables  for  inactivation  per 
the  identified  protocols. 

(c)  Testing  of  UV  reactors  to  validate 
performance  under  worst  case 
conditions  (These  independent  testing 
protocols  would  necessarily  encompass 
a  range  of  worst  case  conditions 
appropriate  to  the  range  of  WTPs  that 
must  comply  with  the  LT2ESWTR). 

(d)  Minimum  UV  sensor  performance 
characteristics  (e.g.  accuracy,  stability, 
sensitivity). 

(2)  Description  of  on-site  monitoring 
required  to  ensure  ongoing  compliance 
with  required  dose,  including  necessary 
testing  and  calibration  of  UV  sensors. 


5  The  FACA  recommends  that  EPA  analyze  the 
Deutscher  Verein  des  Gas  ttnd  Wasserfaches 
(DVGW)  Technical  Guidelines  W  294  in  developing 
the  validation  protocol. 
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5.2.C  UV  Guidance  Manual,  the 
purpose  of  which  is  primarily  to 
facilitate  design  and  plaiming  of  UV 
installations  by  familiarizing  State/ 
Primacy  Agencies  and  utilities  with 
important  design  and  operational  issues, 
including: 

(1)  Redundancy,  reliability  and 
hydraulic  constraints  in  UV  system 
design  including  design  limitations  with 
respect  to  plant/pipe  size 

(2)  Design  considerations  to  account 
for  water  quality  (e.g.  UV  absorbance, 
turbidity),  lamp  fouling  emd  aging 

(3)  Appropriate  operations  and 
maintenance  protocols  to  ensure 
performance  of  UV  lamp  (e.g.,  sleeve 
cleaning  systems). 

(4)  Recommendations  for  water 
systems  when  soliciting  UV  disinfection 
systems  to  ensure  conformance  to 
criteria  described  under  5.2.b. 

(5)  Instructions  on  routine  equipment 
and  water  quality  monitoring  practices 
used  to  assure  reliable  UV  performance 
over  time. 

5.3  The  availability  of  UV  disinfection 
is  a  fundamental  premise  of  this 
Agreement  in  Principle.  The  FACA 
recommends  that  EPA  incorporate  into 
the  final  LT2ESWTR  provisions  in  5.2 
that  will  facilitate  the  approval  of  UV 
technology  by  Primacy  Agencies.  EPA 
agrees  in  the  proposed  LT2ESWTR  to 
request  comment  on  which  criteria 
should  be  incorporated  into  the  final 
LT2ESWTR. 

5.4  EPA  agrees  to  publish  revised  IT 
tables  and  revised  guidance  manuals  as 
part  of  the  final  LT2ESWTR  that  reflect 
comments  on  earlier  drafts. 

5.5  EPA  agrees  to  conduct  a 
stakeholder  meeting  during  the 
comment  period  for  the  proposed 
LT2ESWTR  to  update  stakeholders  on  a 
range  of  issues  including  the  status  of 
UV  and  any  outstanding  guidance 
manual  issues. 

5.6  If  EPA  identifies  substantial  new 
information  related  to  the  availability  or 
feasibility  of  UV,  EPA  agrees  to  publish 
this  information  in  a  NODA.  If  EPA 
determines  that  this  information 
significantly  impacts  the  basis  for 
provisions  in  this  agreement,  EPA 
agrees  to  reconvene  the  FACA  to 
address  feasibility  and  availability  of 
UV. 

6.0  Health  Risk  Reduction  and  Cost 
Analysis  (HRRCA) 

EPA  agrees  to  include  in  the  Stage  2 
DBPR  and  LT2ESWTR  proposals  an 
estimate  of  public  health  effects,  and  a 
health  risk  reduction  and  cost  analysis 
(HRRCA).  EPA  agrees  to  use  costing 
analysis  that  was  developed  to  support 
the  FACA  process  as  part  of  its  HRRCA 
analysis  and  where  there  is  a  significant 


difference  in  costing  information  EPA 
will  use  HRCCA  to  explain  the 
difference.  EPA  also  agrees  to  request 
comments  from  the  Science  Advisory 
Board  prior  to  proposal. 

STAGE  2— M-DBP  AGREEMENT  IN 
PRINCIPLE 

PART  A,  Section  1.0-6.0  agreed  to  by: 

Name,  Organization 

Date 

All  members  of  the  Stage  2  M-DBP 
Ad\isory  Committee  signed  Part  A. 

PartB 

7.0  Distribution  Systems 

7.1  The  FACA  recognizes  that 
finished  water  storage  and  distribution 
systems  may  have  an  impact  on  water 
quality  and  may  pose  risks  to  public 
health. 

7.2  The  FACA  recognizes  that  cross 
connections  and  backflow  in 
distribution  systems  represent  a 
significant  public  health  risk  7.3  The 
FACA  recognizes  that  water  quality 
problems  can  be  related  to  infrastructure 
problems  and  that  aging  of  distribution 
systems  may  increase  risks  of 
infrastructure  problems. 

7.4  The  FACA  recognizes  that 
distribution  systems  are  highly  complex 
and  that  there  is  a  significant  need  for 
additional  information  and  analysis  on 
the  nature  and  magnitude  of  risk 
associated  with  them. 

7.5  Therefore,  the  FACA  recommends 
that  beginning  in  January  2001,  as  part 
of  the  6-year  review  of  the  Total 
Coliform  Rule.  EPA  should  evaluate 
available  data  and  research  on  aspects  of 
distribution  systems  that  may  create 
risks  to  public  health  and.  working  with 
stakeholders,  initiate  a  process  for 
addressing  cross  connection  control  and 
backflow  prevention  requirements  and 
consider  additional  distribution  system 
requirements  related  to  significant 
health  risks. 

8.0  Microbial  Water  Quality  Criteria 

The  FACA  recommends  the 
development  of  national  water  quality 
criteria  funded  by  EPA  under  the  Clean 
Water  Act  for  microbial  pathogens  for 
stream  segments  designated  by  states/ 
tribes  for  drinking  water  use.  The  FACA 
recognizes  that  both  nonpoint  sources 
and  point  sources  may  be  a  significant 
contributor  to  microbial  contamination 
of  drinking  water  and  both  must  be 
responsible  for  reducing  their 
individual  contributions  to  microbial 
contamination  to  achieve  water  quality 
standards. 


STAGE  2  M— DBP  AGREEMENT  IN 
PRINCIPLE 

PART  B.  Section  1.0-8.0  agreed  to  by: 

Name.  Organizatiun __^^ 

Date 

All  members  of  the  Stage  2  M-DBP 
Advisor}-  Committee  except  for  the 
National  Rural  Water  Association 
signed  Part  B. 

Stage  2  M-DBP  Advisory  Committee 
Members  and  Alternates 

International  Ozone  Association 
Michael  Dimitriou.  ID!  Aqua  Source 
Rip  Rice,  Rice  International 

Consulting  Enterprises  (Alternate) 

U.S.  Environmental  Protection  Agency 

Cynthia  Dougherty.  Office  of  Ground 

Water  and  Drinking  Water.  Office  of 

Water 
All  Indian  Pueblo  Council.  Pueblo 
Office  of  Environmental  Protection 
Dave  Esparza,  All  Indian  Pueblo 

Council 
Everett  Chavez.  All  Indian  Pueblo 

Council  (Alternate) 
Physicians  for  Social  Responsibility 
Cathey  Falvo.  New  York  Medical 

College 
Caroline  Poppell.  Physicians  for 

Social  Responsibility  (Alternate) 
Chlorine  Chemistry  Council 

Peggy  Geimer,  MD.  Arch  Chemicals. 

Inc. 
Keith  Christman.  Chlorine  Chemistry- 

Council  (Alternate) 
National  Association  of  People  with 
AIDS 
Jeffrey  K.  Griffiths,  Tufts  University 

Schools  of  Medicine  &  Veterinan*' 

Medicine 
Terje  Anderson.  National  Association 

of  People  with  AIDS  (Alternate) 
Association  of  State  Drinking  Water 
Administrators 
Richard  Haberman.  California 

Department  of  Health  Ser\'ices 
Vanessa  Leiby.  Association  of  State 

Drinking  VVater  Administrators 

(Alternate) 
Environmental  Council  of  the  States 
Barker  G.  Hamill.  Bureau  of  Safe 

Drinking  Water 
Eva  Nieminski.  Utah  Department  of 

Environmental  Quality  (Alternate) 
National  Association  of  State  Utility 
Consumer  Advocates 
Christine  Hoover.  Office  of  Consumer 

Advocate.  PA 
Brian  Gallagher.  National  Association 

of  State  Utility  Consumer 

Advocates  (Alternate) 
Unfiltered  Systems 
Rosemary  Menard.  Water  Resources 

Management  Group.  Portland  Water 

Bureau 
Steve  Leonard.  San  Francisco  PUC 

(Alternate) 
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National  Association  of  Water 
CompaniHS 
Richard  Moser.  American  Water 

Works  Service  (Company 
Peter  Cook.  National  Association  of 
Water  Companies  (Alternate) 
Natural  Resources  Defense  Council 
Erik  Olson.  Natural  Resources  Defense 

Council 
Adrianna  Quintero.  Natural  Resources 
Defense  Council  (Alternate) 
Conservation  Law  Foundation 
David  Ozonoff.  School  of  Public 
Health.  Boston  University 
.American  Water  Works  .Association 
David  Paris.  Manchester  Water  Works 
[ohn  Sullivan.  .American  Water  Works 
Association  (Alternate) 
.Association  of  Metropolitan  Water 
Agencies 
Brian  Ramaley.  Newport  News 

Waterworks 
Diane  Van  De  Hei.  Association  of 
Metropolitan  Water  Agencies 
(Alternate) 
Water  and  Wastewater  Equipment 
Manufacturers  Association 
Charles  Reading,  [r..  ITT/Safe  Water 

Solutions 
Gary  Van  Stone.  Calgon  Carbon 
Corporation  (Alternate) 
National  Rural  Water  Association 
Rodnev  Tart.  Harnett  County  Public 

Utility.  NC 
Randy  Van  Dyke.  National  Rural 
Water  Association  (Alternate) 
National  League  of  Cities 
Bruce  Tobey.  Mayor  of  Gloucester, 

Massachusetts 
Carol  Kocheisen.  National  League  of 
Cities  (Alternate) 
National  Environmental  Health 

Association 
National  .Association  of  County  and  City 
Health  Officials 
Chris  Wiant.  TnCounty  Health 
Department 
National  Association  of  Regulatory 
Utility  Commissioners 
John  Williams.  Florida  Public  Service 
Commission 
Clean  Water  Action 
Marguerite  Young.  Clean  Water 

Action 
Lynn  Thorp.  Clean  Water  Action 
(Alternate) 
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SUMMARY:  This  document  announces  the 
procedures  and  minimum  opening  bids 
for  the  upcoming  auction  (jf  eight  Guard 
Band  Manager  licenses  in  the  700  MHz 
Caiard  Bands  ("Auction  No.  38'"). 
DATES:  Auction  No.  38  is  scheduled  for 
February  13.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Legal  questions  contact  Howard 
Davenport.  Auctions  Attorney,  at  (202) 
418—0660   For  general  auction  and 
bidding  questions,  contact  Linda 
Sanderson.  Auctions  Project  Manager,  at 
(717)  338-2888  or  Craig  Bomberger. 
Auctions  .Analyst,  at  (202)  418-0660. 
Media  C^ontact,  Mark  Rubin  at  (202) 
418-2924.  For  licensing  questions, 
contact  Roger  Noel.  Chief,  Licensing  & 
Technical  Analysis  Branch,  at  (202) 
418-0620. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv'  of  a  public  notice  released 
November  14.  2000.  The  complete  text 
of  the  public  notice,  including 
attachments,  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC.  Reference  Center 
(Room  CY-A257).  445  12th  Street,  SW., 
Washington.  DC  20554.  It  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  inc.  (ITS.  Inc.)  1231  20th 
Street.  NW..  Washington.  DC  20036. 
(202)  857-3800.  It  is  also  available  on 
the  Commission's  web  site  at  http:// 
Hix-w  tc<'  gov 

List  of  Attachments  available  at  the 
FCC. 
.Attachment  .A — Licenses  to  be 
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Registration  Form 
.Attachment  C — Electronic  Filing  and 

Review  of  the  FCC  Form  175 
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Completion  of  FCC  Form  175  and 

Exhibits 


Attachment  F — FCC  Bidding  Preference/ 
Remote  Software  Order  Form 

Attachment  G — Accessing  the  FCC 
Network. to  File  FCC  Form  175 

Attachment  H — Summary  of  Documents 
Addressing  the  Anti-Collusion  Rules 

Attachment  I — Incumbent  Television 
Licensees  on  Channels  59-68 

L  General  Information 

A.  Introduction 

1.  This  public  notice  announces  the 
procedures  and  minimum  opening  bids 
for  the  upcoming  auction  of  eight  Guard 
Band  Manager  licenses  in  the  700  MHz 
Guard  Bands  ( 'Auction  No.  38").  On 
October  13,  2000,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
released  a  public  notice,  seeking 
comment  on  the  establishment  of 
reserve  prices  or  minimum  opening  bids 
for  Auction  No.  38,  in  accordance  with 
the  Balanced  Budget  Act  of  1997.  In 
addition,  the  Bureau  sought  comment 
on  a  number  of  procedures  to  be  used 

in  Auction  No.  38.  The  Bureau  received 
no  comments  in  response  to  the  Auction 
No.  38  Commenf  Public  Notice  65  FR 
63584  (October  24,  2000). 

i.  Background  of  Proceeding 

2.  The  746-806  MHz  band  has 
historically  been  used  exclusively  by 
television  stations  (Channels  60—69). 
Incumbent  analog  television 
broadcasters  are  permitted  by  statute  to 
continue  operations  in  this  band  until 
their  markets  are  converted  to  digital 
television  ("DTV").  The  Budget  Act 
directed  the  Commission  to  reallocate 
this  spectrum  for  public  safety  and 
commercial  use  by  December  31,  1997. 
and  to  commence  competitive  bidding 
for  the  commercial  licenses  on  the 
reallocated  spectrum  after  January  1 , 
2001.  In  November  1999,  Congress 
enacted  a  consolidated  appropriations 
statute  that  revised  the  latter 
instruction.  This  legislation  accelerated 
the  schedule  for  auction  of  the 
commercial  spectrum  bands. 
Accordingly,  the  Bureau  held  an  auction 
that  began  on  September  6,  2000  and 
concluded  on  September  21,  2000 
(Auction  No.  33). 

ii.  Licenses  to  Be  Auctioned 

3.  The  licenses  available  in  this 
auction  consist  of  the  following  licenses 
that  remained  unsold  in  Auction  No.  33. 


Market  No. 


Market  name 


Block 


Bandwidth 


OK 


MEA034  Omaha,  NE 

MEA037  ;  Oklahoma  City, 

MEA048  I  Hawaii  

MEA049  I  Guam  and  the  Northern  Mariana  Islands 

MEA051  i  American  Samoa  


B 
B 
B 
B 

B 


4  MHz 
4  MHz 
4  MHz 
4  MHz 
4  MHz 


Market  No 

Market  name 

Block 

Bandwidth 

MEA012 

Pinsburgn.  PA 

A 
B 
B 

2  MHz 

MEA014 

Columbus.  OH  

4  MHz 

MEA028 

Little  Rock,  AR 

4  MHz 

The  frequency  allocation  for  the  "A" 
Block  license  is' 746-747/776-777  MHz. 
The  frequency  allocation  for  the  "B" 
Block  license's  is  762-764/792-794 
MHz. 

B.  Rules  and  Disclaimers 

i.  Relevant  Authority 

4.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to  the 
700  MHz  band,  contained  in  title  47, 
part  27  of  the  Code  of  Federal 
Regulations,  and  those  relating  to 
application  and  auction  procedtires, 
contained  in  title  47,  part  1  of  the  Code 
of  Federal  Regulations.  In  particular, 
bidders  should  also  familiarize 
themselves  with  the  Commission's 
recent  amendments  and  clarifications  to 
its  general  competitive  bidding  rules. 
See  Part  1  Fifth  Report  and  Order,  65  FR 
52401  (August  29,  2000). 

5.  Prospective  bidders  must  also  be 
thoroughly  familiar  with  the 
procedures,  terms  and  conditions 
(collectively,  "Terms")  contained  in  this 
public  notice;  the  Auction  No.  38 
Comment  Public  Notice,  700  MHz 
Second  Report  and  Order,  65  FR  17594 
(April  4.  2000).  700  MHz  First  Report  &■ 
Order.  65  FR  3139  (January  20,  2000), 
700  MHz  Memorandum  Opinion  and 
Order  (M0&-0),  65  FR  42879  (July  12, 
2000),  Reallocation  Report  &■  Order,  63 
FR  6669  (February  10,  1998),  and 
Reallocation  M06-0  63  FR  63798 
(November  17,  1998). 

6.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders  and 
public  notices  are  not  negotiable.  The 
Commission  may  amend  or  supplement 
the  information  contained  in  our  public 
notices  at  any  time,  and  will  issue 
public  notices  to  convey  any  new  or 
supplemental  information  to  bidders.  It 
is  the  responsibility  of  all  prospective 
bidders  to  remain  current  with  all 
Conmiission  rules  and  with  all  public 
notices  pertaining  to  this  auction. 
Copies  of  most  Commission  documents, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Internet  node  via 
anonymous  ftp  ©ftp. fcc.gov  or  the  FCC 
Auctions  World  Wide  Web  site  at  http:/ 
/wH'w.fcc.gov/wtb/auctions. 
Additionally,  documents  may  be 
obtained  for  a  fee  by  calling  the 
Commission's  copy  contractor, 


International  Transcription  Service,  Inc. 
(ITS),  at  (202)  314-3070.  When  ordering 
documents  from  ITS,  please  provide  the 
appropriate  FCC  number  (for  example. 
FCC  00-5  for  the  700  MHz  First  Report 
&■  Order). 

ii.  Prohibition  of  Collusion 

7.  To  ensure  the  competitiveness  of 
the  auction  process,  the  Commissions 
rules  prohibit  applicants  for  the  same 
geographic  license  area  from 
communicating  with  each  other  during 
the  auction  about  bids,  bidding 
strategies,  or  settlements.  This 
prohibition  begins  at  the  short-form 
application  filing  deadline,  and  ends  at 
the  down  payment  deadline  after  the 
auction.  Bidders  competing  for  licenses 
in  the  same  geographic  license  areas  are 
encouraged  not  to  use  the  same 
individual  as  an  authorized  bidder.  A 
violation  of  the  anti-collusion  rule  could 
occur  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants,  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
bidders  he/she  is  authorized  to 
represent  in  the  auction.  Also,  if  the 
authorized  bidders  are  different 
individuals  employed  by  the  same 
organization  (e.g.,  law  firm  or  consulting 
firm),  a  violation  could  similarly  occur. 
At  a  minimum,  in  such  a  case, 
applicants  should  certify  on  their 
applications  that  precautionary  steps 
have  been  taken  to  prevent 
communication  between  authorized 
bidders  and  that  applicants  and  their 
bidding  agents  will  comply  with  the 
anti-collusion  rule. 

8.  The  Bureau,  however,  cautions  that 
merely  filing  a  certifying  statement  as 
part  of  an  application  will  not  outweigh 
specific  evidence  that  collusive 
behavior  has  occurred  nor  will  it 
preclude  the  initiation  of  an 
investigation  when  warranted.  In 
Auction  No.  38,  for  example,  the  rule 
would  apply  to  any  applicants  bidding 
for  the  same  MEA.  Therefore,  applicants 
that  apply  to  bid  for  "all  markets  " 
would  be  precluded  from 
communicating  with  all  other 
applicants  after  filing  the  FCC  Form 
175.  However,  applicants  may  enter  into 
bidding  agreements  before  filing  their 
FCC  Form  175  short-form  applications. 
as  long  as  they  disclose  the  existence  of 


the  agreement(s)  in  their  Form  175 
short-form  applications.  If  parties  agree 
in  principle  on  all  material  terms  prior 
to  the  short-form  filing  deadline,  those 
parties  must  be  identified  on  the  short- 
form  application  under  §  1.2105(c),  even 
if  the  agreement  has  not  been  reduced 
to  writing.  If  the  parties  have  not  agreed 
in  principle  by  the  filing  deadline,  an 
applicant  would  not  include  the  names 
of  those  parties  on  its  application,  and 
may  not  continue  negotiations  with 
other  applicants  for  the  same  geographic 
license  areas.  By  signing  their  FCC  Form 
175  short-form  applications,  applicants 
are  certifying  their  compliance  with 
§  1.2105(c).  In  addition.  §1.65  of  the 
Commission's  Rules  requires  an 
applicant  to  maintain  the  accuracy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notifv' 
the  Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus.  §  1.65  requires  an 
auction  applicant  to  notif\'  the 
Commission  of  any  violation  of  the  anti- 
collusion  rules  upon  learning  of  such 
violation.  Bidders  are  therefore  required 
to  make  such  notification  to  the 
Commission  immediately  upon 
discovery. 

iii.  Protection  of  Public  Safety 
Operations 

9.  Section  337  (d)(4)  of  the  Budget  Act 
requires  that  the  Commission  establish 
rules  insuring  that  public  safety  services 
licensees  using  spectrum  reallocated 
pursuant  to  subsection  (a)(1)  shall  not 
be  subject  to  harmful  interference  from 
television  broadcast  licensees.  The 
Conference  Report  pertaining  to  that 
section  states  that  the  Commission 
should  ensure  that  public  safety  service 
licensees  in  the  746-806  MHz  band 
"continue  to  operate  free  of  interference 
from  any  new  commercial  licensees." 
To  achieve  this  end.  the  Commission 
established  "Guard  Bands  "  in  the  746- 
747  MHz.  762-764  MHz.  776-777  MHz. 
and  792-794  MHz  bands.  The 
Commission  required  that  entities 
operating  in  the  Guard  Bands  adhere  to 
the  same  out-of-band  emission 
("OOBE")  criteria  that  was  adopted  for 
700  MHz  public  safety  users.  In 
addition,  these  entities  must  coordinate 
their  frequency  use  with  public  safety 
frequency  coordinators  and  also  comply 
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with  the  adjacent  channel  coupled 
power  out-of-band  emission  limits.  In 
addition,  operations  in  the  Guard  Bands 
are  restricted  to  entities  that  do  not  use 
a  cellular  system  architecture. 

iv.  Protection  of  Television  Services 

10.  Licensees  operating  on  the 
spectrum  associated  with  Channels  60, 
62.  65.  and  67  must  comply  with  the  co- 
channel  and  adjacent  channel 
provisions  of  ^  27.60  of  our  rules.  For 
example,  an  entity  operating  on  any 
portion  of  the  746-747  MHz  Guard 
Band,  which  is  contained  in  Channel 
60.  must  provide  co-channel  protection 
to  Channel  60,  and  adjacent  channel 
protection  to  Channels  59  and  61. 

11.  Negotiations  with  Incumbent 
Broadcast  Licensees.  As  the 
Commission  noted  in  the  700  MHz  First 
Report  6-  Order:  "The  Congressional 
plan  set  forth  in  sections  336  and  337 
of  the  [Communications!  Act  and  in  the 
1997  Budget  Act  is  to  transition  this 
spectrum  from  its  current  use  for 
broadcast  services  to  commercial  use 
and  public  safety  services."  Congress 
also  has  directed  the  Commission  to 
auction  36  MHz  of  spectrum,  six  of 
which  are  the  subject  of  this  auction, 
allocated  for  commercial  use  at  least  six 
years  before  the  relocation  deadline  for 
incumbent  broadcasters  in  this 
spectrum,  while  adopting  interference 
limits  and  other  technical  restrictions 
necessary  to  protect  full-service  analog 
and  digital  television  service  during  the 
transition  to  DTV. 

12.  hi  the  700  MHz  MO&O.  the 
Commission  concluded  that  voluntary 
band  clearing  agreements  between 
incumbent  broadcast  licensees  on 
Channels  59—69  and  new  licensees  in 
the  700  MHz  bands,  if  properly 
structured,  will  further  the  broad  public 
interest  in  intensive  and  efficient  use  of 
the  spectrum  and  further  the  statutory 
scheme.  Accordingly,  the  Commission 
provided  guidance  in  the  700  MHz 
MO&O  regarding  its  treatment  of 
specific  regulatory  requests  needed  to 
implement  such  voluntary  agreements. 
This  guidance  includes  a  presumption 
in  favor  of  approving  such  regulatory 
requests  in  certain  ciraomstances  and  a 
recognition  of  the  must  carry  obligation 
of  cable  systems  with  regard  to 
broadcasts  of  digital  television 
programming.  The  Commission 
established  a  rebuttable  presumption  in 
favor  of  granting  regulatory  requests  that 
would:  (i)  Make  new  or  expanded 
wireless  service,  such  as  "2.5"  or  "3G" 
services  available  to  consumers;  (ii) 
clear  commercial  frequencies  that 
enable  provision  of  public  safety 
services;  or  (iii)  resiilt  in  the  provision 
of  wireless  service  to  rural  or  other 


underserved  communities.  The 
applicant  would  also  need  to  show  that 
grant  of  the  request  would  not  result  in 
any  of  the  following:  (i)  The  loss  of  any 
of  the  four  stations  in  the  designated 
market  area  (DMA)  with  the  largest 
audience  share:  (ii)  the  loss  of  the  sole 
service  licensed  to  the  local  community; 
or  (iii)  the  loss  of  a  community's  sole 
service  on  a  channel  reserved  for 
noncommercial  educational  broadcast 
service. 

13.  With  respect  to  regulatory  requests 
for  which  the  presumption  described  is 
not  established,  or  is  rebutted,  the 
Commission  has  stated  that  it  will 
weigh  the  loss  of  broadcast  service  and 
the  advent  of  new  wireless  service  on  a 
case-by-case  basis.  In  reviewing  specific 
requests  not  subject  to  the  favorable 
presumption,  the  Commission  would 
consider  as  a  relevant  factor  in  its  public 
interest  determination  the  extent  to 
which  the  station's  signal  will  remain 
available,  after  implementation  of  the 
agreement,  to  a  significcuit  number  of  its 
viewers  in  the  licensee's  service  area. 
For  instance,  the  Commission  would 
find  it  significant  if  that  signal  is 
effectively  available  to  a  significant 
number  of  current  viewers  through 
various  existing  distribution  channels, 
such  as  cable  and  DBS.  and 
implementation  of  the  voluntary 
agreement  would  not  create  additional 
TV  white  or  gray  area. 

v.  Due  Diligence 

14  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  an  FCC 
auction  represents  an  opportunity  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  An  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  should  perform 
their  individual  due  diligence  before 
proceeding  as  they  would  with  any  new 
business  ventiire. 

15.  Potential  bidders  are  reminded 
that  there  are  a  number  of  incumbent 
broadcast  television  licensees  already 
licensed  and  operating  in  the  746-764 
and  776-794  MHz  bands  (television 
Chaimels  60-62  and  65-67),  six 
megahertz  of  which  will  be  subject  to 
the  upcoming  auction.  As  discussed  in 
greater  detail,  the  Commission  made 
clear  that  geographic  area  licensees 
operating  on  the  spectrum  associated 
with  Channels  60.  62,  65,  and  67  must 
comply  with  the  co-channel  and 
adjacent  channel  provision  of  §  90.545 
of  the  Commission's  rules.  In  addition, 


geographic  area  licensees  operating 
fixed  stations  in  the  746-764  MHz  band 
must  comply  with  the  relevant 
provisions  for  "base  stations"  in 
§§  90.309  and  90.545  of  the 
Commission's  rules;  and  licensees 
operating  fixed  stations  in  the  776-794 
MHz  band  must  comply  with  the 
relevant  provisions  for  "control 
stations"  in  those  sections  of  the  rules. 

16.  These  limitations  may  restrict  the 
ability  of  such  geographic  licensees  to 
use  certain  portions  of  the 
electromagnetic  spectnim  or  provide 
service  to  certain  regions  in  their 
geographic  license  areas.  Listed  in 
Attachment  I  are  the  facilities  of 
incumbent  television  permittees  and 
licensees  on  television  Channels  59-68. 
However,  prospective  bidders  should 
not  rely  solely  on  this  list,  but  should 
carefully  review  the  Commission's 
databases  and  records  before 
formulating  bidding  strategies.  Records 
relating  to  these  stations  are  available 
for  public  inspection  during  regular 
business  hours  in  the  Reference 
Information  Center  at  the  Federal 
Communications  Conunission,  445 
Twelfth  Street.  SW.  CY-A257, 
Washington,  DC  20554.  The 
Commission  makes  no  representation  or 
guarantees  regarding  the  accuracy  or 
completeness  of  the  information  in 
Attachment  I.  In  addition,  the 
Commission  makes  no  representations 
or  guarantees  regarding  the  accuracy  or 
completeness  of  information  that  has 
been  provided  by  incumbent  licensees 
and  incorporated  into  the  databases. 
Potential  bidders  are  strongly 
encouraged  to  physically  inspect  any 
sites  located  in  or  near  the  geographic 
area  for  which  thev  plan  to  bid. 

17.  Potential  biaders  should  also  be 
aware  that  certain  applications 
(including  those  for  modification), 
petitions  for  rulemaking,  waiver 
requests,  requests  for  special  temporary 
authority  ("STA"),  petitions  to  deny, 
petitions  for  reconsideration,  and 
applications  for  review  may  be  pending 
before  the  Commission  that  relate  to  the 
facilities  in  Attachment  I.  We  note  that 
resolution  of  these  pending  matters 
could  have  an  impact  on  the  availability 
of  spectnmi  for  licensees  in  the  746-764 
and  776-794  MHz  bands.  While  the 
Commission  will  continue  to  act  on 
pending  matters,  some  of  these  matters 
may  not  be  resolved  by  the  time  of 
auction. 

18.  Potential  bidders  are  strongly 
encouraged  to  conduct  their  own 
research  prior  to  Auction  No.  38  in 
order  to  determine  the  existence  of 
pending  proceedings  that  might  affect 
their  decisions  regarding  participation 
in  the  auction.  Participants  in  Auction 
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No.  38  are  strongly  encouraged  to 
continue  such  research  during  the 
auction. 

vi.  Bidder  Alerts 

19.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially  and  otherwise 
qualified  to  hold  a  license,  and  not  in 
default  on  any  payment  for  Commission 
licenses  (including  dov«i  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  license  revocations, 
exclusion  from  participation  in  future 
auctions,  and/or  criminal  prosecution. 

20.  As  is  the  case  with  many  business 
investment  opportimities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  Auction  No.  38  to 
deceive  and  defraud  imsuspecting 
investors, 

21,  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060, 
Consumers  who  have  concerns  about 
specific  700  MHz  proposals  may  also 
call  the  FCC  Consumer  Center  at  (888) 
CALL-FCC  ((888)  225-5322). 

vii.  National  Enviroiunental  Policy  Act 
(NEPA)  Requirements 

22,  Licensees  must  comply  with  the 
Commission's  rules  regarding  the 
National  Environmental  Policy  Act 
(NEPA).  The  construction  of  a  wireless 
antenna  facility  is  a  federal  action  and 
the  licensee  must  comply  with  the 
Commission's  NEPA  rules  for  each  such 
facility.  The  Commission's  NEPA  rules 
require,  among  other  things,  that  the 
licensee  consult  with  expert  agencies 
having  NEPA  responsibilities,  including 
the  U.S.  Fish  and  Wildlife  Service,  the 
State  Historic  Preservation  Office,  the 
Army  Corp  of  Engineers  and  the  Federal 
Emergency  Management  Agency 
(through  the  local  authority  with 
jurisdiction  over  floodplains).  The 
licensee  must  prepare  environmental 
assessments  for  facilities  that  may  have 
a  significant  impact  in  or  on  wilderness 
areas,  wildlife  preserves,  threatened  or 
endangered  species  or  designated 
critical  habitats,  historical  or 
archaeological  sites,  Indian  religious 
sites,  floodplains,  and  surface  features. 
The  licensee  must  also  prepare 


environmental  assessments  for  facilities 
that  include  high  intensity  white  lights 
in  residential  neighborhoods  or 
excessive  radio  frequency  emission. 

C.  Auction  Specifics 

i.  Auction  Date 

23,  The  auction  will  begin  on 
Tuesday,  February  13.  2001,  The  initial 
schedule  for  bidding  will  be  announced 
by  public  notice  at  least  one  week  before 
the  start  of  the  auction.  Unless 
otherwise  announced,  bidding  on  all 
licenses  will  be  conducted  on  each 
business  day  until  bidding  has  stopped 
on  all  licenses, 

ii.  Auction  Title 

24,  Auction  No.  38—700  MHz  Guard 
Band. 

ii.  Bidding  Methodology 

25,  The  bidding  methodology  for 
Auction  No,  38  will  be  simultaneous 
multiple  round  bidding.  Bidding  will  be 
permitted  only  from  remote  locations, 
either  electronically  (by  computer)  or 
telephonically, 

iii.  Pre-Auction  Dates  and  Deadlines 

26,  These  are  important  dates  relating 
to  Auction  No.  38: 

Auction  Seminar — Januarv  4,  2001 
Short-Form  Application  (FCC  FORM 

175)— January  12.  2001;  6:00  p.m.  ET 
Upfront  Payments  (via  wire  transfer) — 

January  26,  2001;  6:00  p.m.  ET 
Orders  for  Remote  Bidding  Software — 

January  29.  2001:  6:00  p.m.  ET 
Mock  Auction — February  9,  2001 
Auction  Begins — February  13.  2001 

iv.  Requirements  for  Participation 

27,  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short  form  application 
(FCC  Form  175)  electronically  by  6:00 
p.m.  ET,  January  12.  2001, 

•  Submit  a  sufficient  upfront 
payment  and  an  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6:00  p.m.  ET 
January  26,  2001. 

•  Comply  with  all  provisions 
outlined  in  this  public  notice. 

vi.  General  Contact  Information 

28,  The  following  is  a  list  of  general 
contract  information  relating  to  Auction 
No.  38: 

General  Auction  Information:  General 
Auction  Questions;  Seminar 
Registration;  Orders  for  Remote  Bidding 
Software— FCC  Auctions  Hotline.  (888) 
225-5322.  Press  Option  #2.  or  direct 
(717)  338-2888,  Hours  of  service:  8 
a.m,-6:00  p,m,  ET. 

Auction  Legal  Information:  Auction 
Rules,  Policies,  Regulations — Auctions 


and  Industry'  Analysis  Division.  Legal 
Branch  (202)418-0660. 

Licensing  Information:  Rules.  Policies. 
Regulations;  Licensing  Issues; 
Incumbency /Protection  Issues — 
Commercial  Wireless  Division.  (202) 
418-0620. 

Technical  Support:  Electronic  Filing 
Assistance;  Software  Downloading — 
FCC  Auctions  Technical  Support 
Hotline,  (202)  414-1250  (Voice),  (202) 
414-1255  (TTY).  Hours  of  service:  7 
a,m.-10:00  p.m.  ET,  Monday-Friday;  8 
a,m.-7:00  p.m.  ET.  Saturday;  12:00 
p.m.-6:00  p.m.  ET,  Sunday. 

Payment  Information:  \Vire  Transfers. 
Refunds — FCC  Auctions  Accounting 
Branch.  (202)  418-1995.  (202)  418-2843 
(Fax). 

Telephonic  Bidding:  Will  be  furnished 
only  to  qualified  bidders. 

FCC  Copy  Contractor:  Additional 
Copies  of  Commission  Documents — 
International  Transcription  Ser\'ices. 
Inc..  445  12th  Street,  SW  Room  CY- 
B400,  Washington,  DC  20554,  (202) 
314-3070. 

Press  Information:  Mark  Rubin  (202) 
418-2924.' 

FCC  Forms:  (800)  418-3676  (outside 
Washington,  DC).  (202)  418-3676  (in  the 
Washington  Area),  http://www.fcc.gov/ 
formpage. 

FCC  Internet  Sites:  http:// 
vx^'w.fcc.gov/wtb/auctions.  http:// 
wwv^.f cc.gov,  ftp :/^\\'wvi. fcc.gov. 

I.  Short-Form  (FCC  Form  175) 
Application  Requirements 

29.  Guidelines  for  completion  of  the 
short-form  (FCC  Form  175)  are  set  forth 
in  Attachment  D  to  the  public  notice. 
The  short-form  application  seeks  the 
applicant's  name  and  address,  legal 
classification,  status,  bidding  credit 
eligibility,  identification  of  the 
authorization(s)  sought,  the  authorized 
bidders  and  contact  persons,  and 
specific  ownership  information. 

A.  Ownership  Disclosure  Requirements 
(Form  175  Exhibit  A) 

30.  All  applicants  must  comply  with 
the  uniform  part  1  ownership  disclosure 
standards  and  provide  information 
required  by  §§1.2105  and  1.2112  of  the 
Commission's  rules.  Specifically,  in 
completing  Form  175,  applicants  will  be 
required  to  file  an  Exhibit  A  providing 

a  full  and  complete  statement  of  the 
ownership  of  the  bidding  entity.  The 
ownership  disclosure  standards  for  the 
short-form  are  set  forth  in  §  1.2112  of 
the  Commission's  rules. 

B.  Consortia  and  Joint  Bidding 
Arrangements  (Form  1 75  Exhibit  B) 

31.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
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anv  parties  with  whom  they  have 
entered  into  anv  consortium 
drrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
understandings  which  relate  in  any  way 
to  the  licenses  being  auctioned, 
including  any  agreements  relating  to 
post-auction  market  structure.  See  47 
CFR  1.2105(a)(2)(viii);  and  1.2105(c)(1). 
Applicants  will  also  be  required  to 
certify  on  their  short-form  applications 
that  they  have  not  entered  into  any 
explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid.  See  47  CFR  1.2105(a)(2)(ix).  As 
discussed,  if  an  applicant  has  had 
discussions,  but  has  not  reached  a  joint 
bidding  agreement  by  the  short-form 
deadline,  it  would  not  include  the 
names  of  parties  to  the  discussions  on 
its  application  and  may  not  continue 
discussions  with  applicamts  for  the  same 
geographic  license  area(s)  after  the 
deadline.  In  cases  where  applicants 
have  entered  into  consortia  or  joint 
bidding  arrangements,  applicants  must 
submit  an  Exhibit  B  to  the  FCC  Form 
175. 

32.  A  party  holding  a  non-controlUng, 
attributable  interest  in  one  applicant 
will  be  permitted  to  acquire  an 
ownership  interest  in,  form  a 
consortium  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 
applicants  for  licenses  in  the  same 
geographic  license  area  provided  that  (i) 
the  attributable  interest  holder  certifies 
that  it  has  not  and  will  not 
communicate  with  any  party  concerning 
the  bids  or  bidding  strategies  of  more 
than  one  of  the  applicants  in  which  it 
holds  an  attributable  interest,  or  with 
which  it  has  formed  a  consortium  or 
entered  into  a  joint  bidding 
arrangement:  and  (ii)  the  arrangements 
do  not  result  in  a  change  in  control  of 
any  of  the  applicants.  While  the  anti- 
collusion  rules  do  not  prohibit  non- 
auction  related  business  negotiations 
among  auction  applicants,  bidders  are 
reminded  that  certain  discussions  or 
exchanges  could  touch  upon 
impermissible  subject  matters  because 
they  may  convey  pricing  information 
and  bidding  strategies. 

C.  Small  Business  Bidding  Credits  (Form 
175  Exhibit  C) 

33.  In  the  700  MHz  Second  Report  &■ 
Order,  the  Commission  adopted  small 
business  provisions  to  promote  and 
facilitate  the  participation  of  small 
businesses  in  competitive  bidding  for 
Guard  Band  licenses  in  the  700  MHz 
band. 


1.  eligibility 

34   Bidding  credits  are  available  to 
small  busines.ses  and  very  small 
businesses  as  defined  in  47  CFR 
27.502(a).  For  purposes  of  determining 
which  entities  qualify  as  very  small 
businesses  or  small  businesses,  the 
Commission  will  cionsider  the  gross 
revenues  of  the  applicant,  its  controlling 
interest  holders,  and  affiliates  of  the 
applicant  and  its  controlling  interest 
holders.  The  Commission  does  not 
impose  specific  equity  requirements  on 
controlling  interest  holders.  Once 
principals  or  entities  with  a  controlling 
interest  are  determined,  only  the 
revenues  of  those  principals  or  entities, 
the  applicant  and  its  affiliates  will  be 
counted  in  determining  small  business 
eligibility.  The  term  "control"  includes 
both  de  facto  and  de  jure  control  of  the 
applicant.  Typically,  ownership  of  at 
least  50.1  percent  of  an  entity's  voting 
stock  evidences  de  jure  control.  De  facto 
control  is  determined  on  a  case-by-case 
basis.  The  following  are  some  common 
indicia  of  control: 

•  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

•  The  entity  has  authority  to  appoint, 
promote,  demote,  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licensee:  or 

•  The  entity  plays  an  integral  role  in 
management  decisions. 

35.  A  consortium  of  small  businesses, 
or  very  small  businesses  is  a 
"conglomerate  organization  formed  as  a 
joint  venture  between  or  among 
mutually  independent  business  firms", 
each  of  which  individually  must  satisfy 
the  definition  of  small  or  very  small 
business  in  §27.502.  Thus,  each 
consortium  member  must  disclose  its 
gross  revenues  along  with  those  of  its 
affiliates,  controlling  interests,  and 
controlling  interests'  affiliates.  We  note 
that  although  the  gross  revenues  of  the 
consortium  members  will  not  be 
aggregated  for  purposes  of  determining 
eligibility  for  small  or  very  small 
business  credits,  this  information  must 
be  provided  to  ensure  that  each 
individual  consortium  member  qualifies 
for  any  bidding  credit  awarded  to  the 
consortium. 

ii.  Application  Showing 

36.  Applicants  must  file  supporting 
documentation  as  Exhibit  C  to  their  FCC 
Form  175  short  form  applications  to 
establish  that  they  satisfy  the  eligibility 
requirements  to  qualify  as  a  small 
business  or  very  small  business  (or 
consortia  of  small  or  very  small 
businesses)  for  this  auction. 
Specifically,  for  Auction  No.  38, 


applicants  applying  to  bid  as  small  or 
very  small  businesses  (or  consortia  of 
small  or  very  small  businesses)  will  be 
required  to  disclose  on  Exhibit  C  to  their 
FCC  Form  175  short-form  applications, 
separately  and  in  the  aggregate,  the 
gross  revenues  for  the  preceding  three 
years  of  each  of  the  following:  (i)  The 
applicant:  (ii)  the  applicant's  affiliates; 
(iii)  the  applicant's  controlling  interest 
holders:  and  (iv)  the  affiliates  of  the 
applicants  controlling  interest  holders. 
Certification  that  the  average  gross 
revenues  for  the  preceding  three  years 
do  not  exceed  the  applicable  limit  is  not 
sufficient.  A  statement  of  the  total  gross 
revenues  for  the  preceding  three  years  is 
also  insufficient.  The  applicant  must 
provide  separately  for  itself,  its 
affiliates,  and  its  controlling  interest 
holders,  and  their  affiliates,  a  schedule 
of  gross  revenues  for  each  of  the 
preceding  three  years,  as  well  as  a 
statement  of  totaJ  average  gross  revenues 
for  the  three-year  period.  If  the 
applicant  is  applying  as  a  consortium  of 
very  small  or  small  businesses,  this 
information  must  be  provided  for  each 
consortium  member. 

iii.  Bidding  Credits 

37.  Applicants  that  qualify  under  the 
definitions  of  small  business  and  very 
small  business  (or  consortia  of  small  or 
very  small  businesses]  as  are  set  forth  in 
47  CFR  27.502.  are  eligible  for  a  bidding 
credit  that  represents  the  amount  by 
which  a  bidder's  winning  bids  are 
discounted.  The  size  of  a  bidding  credit 
in  the  700  MHz  guard  band  auction 
depends  on  the  average  gross  revenues 
for  the  preceding  three  years  of  the 
bidder  and  its  controlling  interests  and 
affiliates: 

•  A  bidder  with  average  gross 
revenues  of  not  more  than  $40  million 
for  the  preceding  three  years  receives  a 
1 5  percent  discount  on  its  winning  bids 
for  700  MHz  Guard  Band  manager 
licenses  ("small  business"); 

•  A  bidder  with  average  gross 
revenues  of  not  more  than  $15  million 
for  the  preceding  three  years  receives  a 
25  percent  discount  on  its  winning  bids 
for  700  MHz  Guard  Band  manager 
licenses  ("very  small  business"). 

38.  Bidding  credits  are  not 
cumulative;  qualifying  applicants 
receive  either  the  15  percent  or  the  25 
percent  bidding  credit,  but  not  both. 
Bidders  in  Auction  No.  38  should  also 
note  that  unjust  enrichment  provisions 
apply  to  winning  bidders  that  use 
bidding  credits  and  subsequently  assign 
or  transfer  control  of  their  licenses  to  an 
entity  not  qualifying  for  the  same  level 
of  bidding  credit.  Finally,  bidders 
should  also  note  that  there  are  no 
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installment  payment  plans  in  Auction 

No.  38. 

iv.  Tribal  Land  Bidding  Credit 

39.  To  encourage  the  growth  of 
wireless  services  in  federally  recognized 
tribal  lands  the  Commission  has 
implemented  a  tribal  land  bidding 
credit.  See  Part  V.C. 

D.  Provisions  Regarding  Defaulters  and 
Former  Defaulters  (FCC  Form  1 75 
Exhibit  D) 

40.  Each  applicant  must  certify  on  its 
FCC  Form  175  application  that  it  is  not 
in  default  on  any  Commission  licenses 
and  that  it  is  not  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency.  In 
addition,  each  applicant  must  attach  to 
its  FCC  Form  175  application  a 
statement  made  under  penalty  of 
perjury  indicating  whether  or  not  the 
applicant  (or  any  of  the  applicant's 
controlling  interest  or  their  affiliates,  as 
defined  by  §  1.2110  of  the  Commission's 
rules,  as  recently  amended  in  the  Part 

1  Fifth  Report  and  Order)  has  ever  been 
in  default  on  any  Conunission  licenses 
or  has  ever  been  delinquent  on  any  non- 
tax debt  owed  to  any  federal  agency. 
Applicants  must  include  this  statement 
as  Exhibit  D  of  the  FCC  Form  175. 
Prospective  bidders  are  reminded  that 
the  statement  must  be  made  imder 
penalty  of  perjury  and,  further, 
submission  of  a  false  certification  to  the 
Commission  is  a  serious  matter  that  may 
result  in  severe  penalties,  including 
monetary  forfeitures,  license 
revocations,  exclusion  from 
participation  in  future  auctions,  and/or 
criminal  prosecution. 

41.  "Former  defaulters" — i.e., 
applicants,  including  their  attributable 
interest  holders,  that  in  the  past  have 
defaulted  on  any  Commission.licenses 
or  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  but  that 
have  since  remedied  all  such  defaults 
and  cured  all  of  their  outstanding  non- 
tax delinquencies — are  eligible  to  bid  in 
Auction  No.  38,  provided  that  they  are 
otherwise  qualified.  However,  as 
discussed  infra  in  section  III.D.3,  former 
defaulters  are  required  to  pay  upfront 
payments  that  are  fifty  percent  more 
than  the  normal  upfront  payment 
amounts. 

E.  Other  Information  (Form  1 75  Exhibits 
E  and  F) 

42.  Applicants  owned  by  minorities 
or  women,  as  defined  in  47  CFR 
1.2110(b)(2),  may  attach  an  exhibit 
(Exhibit  E)  regarding  this  status.  This 
applicant  status  information  is  collected 
for  statistical  purposes  only  and  assists 
the  Commission  in  monitoring  the 
participation  of  "designated  entities"  in 


its  auctions.  Applicants  wishing  to 
submit  additional  information  may  do 
so  in  Exhibit  F,  Miscellaneous 
Information  to  the  FCC  Form  175. 

F.  Minor  Modifications  to  Short-Form 
Applications  (FCC  Form  1 75) 

43.  After  the  short-form  filing 
deadline  (January  12,  2001),  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  Applicants 
will  not  be  permitted  to  make  major 
modifications  to  their  applications  (e.g., 
change  their  license  selections,  change 
the  certifying  official  or  change  control 
of  the  applicant  or  change  bidding 
credits).  See  47  CFR  1.2105.  Permissible 
minor  changes  include,  for  example, 
deletion  and  addition  of  authorized 
bidders  (to  a  maximum  of  three)  and 
revision  of  exhibits.  Applicants  should 
make  these  changes  on-line,  and  submit 
a  letter  to  Louis  Sigalos,  Deputy  Chief, 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission,  445  12th  Street,  SW,  Suite 
4-A668,  Washington,  DC  20554,  briefly 
summarizing  the  changes.  A  separate 
copy  of  the  letter  should  be  submitted 
to  Howard  Davenport.  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  SW,  Room  4-A435.  Washington, 
DC  20554.  Questions  about  other 
changes  should  be  directed  to  Howard 
Davenport  at  (202)  418-0660. 

G.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175) 

44.  Applicants  have  an  obligation 
under  47  CFR  1.65,  to  maintain  the 
completeness  and  accuracy  of 
information  in  their  short-form 
applications.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  1 75 
applications,  as  defined  by  47  CFR 
1.2105(b)(2),  will  not  be  accepted  and 
may  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  1 75 
application. 

in.  Pre-Auction  Procedures 

A.  Auction  Seminar 

45.  On  Thursday,  January  4.  2001 .  the 
FCC  will  sponsor  a  free  seminar  for 
Auction  No.  38  at  the  Federal 
Communications  Commission,  located 
at  445  12th  Street,  Room  CY-B51 1/418, 
SW,  Washington,  D.C.  The  seminar  will 
provide  attendees  with  information 
about  pre-auction  procedures,  conduct 
of  the  auction,  FCC  remote  bidding 
software,  and  the  700  MHz  Guard  Band 


ser\'ice  and  auction  rules.  The  seminar 
will  also  provide  an  opportunity  for 
prospective  bidders  to  ask  questions  of 
FCC  staff. 

46.  To  register,  complete  the 
registration  form  included  as 
Attachment  B  of  this  public  notice  and 
submit  it  by  6  p.m.  ET.  Tuesday, 
Januar>'  2.  2001.  Registrations  are 
accepted  on  a  first-come,  first-served 
basis. 

B.  Short-Form  Application  (FCC  Form 
1 751— Due  January  12.  2001 

47.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Form  175  application.  This 
application  must  be  submitted 
electronically  and  received  at  the 
Commission  no  later  than  6:00  p.m.  ET 
on  January  12,  2001.  Late  applications 
will  not  be  accepted. 

48.  There  is  no  application  fee 
required  when  filing  an  FCC  Form  175. 
However,  to  be  eligible  to  bid,  an 
applicant  must  submit  an  upfront 
payment.  See  Part  IIl.D. 

i.  Electronic  Filing 

49.  Applicants  must  file  their  FCC 
Form  175  applications  electronically. 
Applications  may  generally  be  filed  at 
any  time  from  12  noon  ET  on  Januan.' 
4,  2001  until  6  p.m.  ET  on  lanuary  12. 
2001.  Applicants  are  strongly 
encouraged  to  file  early,  and  applicants 
are  responsible  for  allowing  adequate 
time  for  filing  their  applications. 
Applicants  may  update  or  amend  their 
electronic  applications  multiple  times 
until  the  filing  deadline  on  Januan*  12. 
2001. 

50.  Information  about  accessing  the 
FCC  Form  175  is  included  in 
Attachment  C.  Technical  support  is 
available  at  (202)  414-1250  (voice)  or 
(202)  414-1255  (text  telephone  (TT\')): 
the  hours  of  service  are  7  a.m.  to  10  p.m. 
ET.  Monday  through  Friday.  8  a.m.  to  7 
p.m.  ET,  Saturday,  and  12  p.m.  to  6  p.m. 
ET,  Sunday. 

ii.  Completion  of  the  FCC  Form  175 

51.  Applicants  should  carefully 
review  47  CFR  1.2105,  and  must' 
complete  all  items  on  the  FCC  Form 
175.  Instructions  for  completing  the  FCC 
Form  175  are  in  Attachment  D  of  this 
public  notice.  Applicants  are 
encouraged  to  begin  preparing  the 
required  attachments  for  FCC  Form  175 
prior  to  submitting  the  form. 
Attachments  C  and  D  to  this  public 
notice  provide  information  on  the 
required  attachments  and  appropriate 
formats. 
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iii.  Electronic  Review  of  FCC  Form  175 

52.  The  FCC  Form  175  electronic 
review  system  may  be  used  to  review 
and  print  applicants'  FCC  Form  175 
information.  Applicants  may  also  view 
other  applicants'  completed  FCC  Form 
175s  after  the  filing  deadline  has  passed 
and  the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 
For  this  reason,  it  is  important  that 
applicants  do  not  include  their 
Taxpayer  Identification  Numbers  (TINs) 
on  any  Exhibits  to  their  FCC  Form  175 
applications.  There  is  no  fee  for 
accessing  this  system.  See  Attachment  C 
for  details  on  accessing  the  review 
system. 

C.  Application  Processing  and  Minor 
Corrections 

53.  After  the  deadline  for  filing  the 
FCC  Form  175  applications  has  passed, 
the  FCC  will  process  all  timely 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequently  will  issue  a  public  notice 
identifying:  (i)  Those  applications 
accepted  for  filing  (including  FCC 
account  numbers  and  the  licenses  for 
which  they  applied);  (ii)  those 
applications  rejected;  and  (iii)  those 
applications  that  have  minor  defects 
that  may  be  corrected,  and  the  deadline 
for  filing  such  corrected  applications 

54.  As  described  more  fully  in  the 
Commission's  rules,  after  the  (anuaiy 
12,  2001,  short  form  filing  deadline, 
applicants  may  make  only  minor 
corrections  to  their  FCC  Form  175 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
license  selections,  change  the  certifying 
official,  change  control  of  the  applicant, 
or  change  bidding  credit  eligibility). 

D.  Upfront  Payments — Due  January  26, 
2001 

55.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  an 
FCC  Remittance  Advice  Form  (FCC 
Form  159).  After  completing  the  FCC 
Form  175,  filers  will  have  access  to  an 
electronic  version  of  the  FCC  Form  159 
that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsburgh,  PA.  All  upfront 
payments  must  be  received  at  Mellon 
Bank  by  6  p.m.  ET  on  January  26.  2001. 

Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  payments  must  be  made  by  wire 
transfer. 

•  Upfront  payments  for  Auction  No. 
38  go  to  a  lockbox  number  different 
from  the  ones  used  in  previous  FCC 
auctions,  and  different  from  the  lockbox 


number  to  be  used  for  post-auction 
payments. 

•  Failure  to  deliver  the  upfront 
payment  by  the  |anuar\'  26,  2001 
deadline  will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

i.  Making  Auction  Payments  by  Wire 
Transfer 

56  Wire  transfer  payments  must  be 
received  at  Mellon  Bank  by  6  p.m.  ET 
on  January  26.  2001.  To  avoid  untimely 
payments,  applicants  should  discuss 
arrangements  (including  bank  closing 
schedules)  with  their  banker  several 
days  before  they  plan  to  make  the  wire 
transfer,  and  allow  sufficient  time  for 
the  transfer  to  be  initiated  and 
completed  before  the  deadline. 
Applicants  will  need  the  following 
information: 

ABA  Routing  Number:  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ACCOUNT  #  910-0180 
OBI  Field:  (Skip  one  space  between 

each  information  item) 
•AUCTIONPAY" 
TAXPAYER  IDENTIFICATION  NO. 

(same  as  FCC  Form  159,  block  26) 
PAYMENT  TYPE  CODE  (enter  "A38U") 
FCC  CODE  1  (same  as  FCC  Form  159, 

block  23A:  ••38') 
PAYER  NAME  (same  as  FCC  Form  159. 

block  2) 
LOCKBOX  NO.  #  358420 

Note:  The  BNF  and  Lcxikbox  number  are 
specific  (0  the  upfront  payments  for  this 
auction,  do  not  use  BNF  or  Lockbox  numbers 
from  previous  auctions. 

57.  Applicants  must  fax  a  completed 
FCC  Form  159  to  Mellon  Bank  at  (412) 
236-5702  at  least  one  hour  before 
placing  the  order  for  the  wire  transfer 
(but  on  the  same  business  day).  On  the 
cover  sheet  of  the  fax.  write  "Wire 
Transfer — Auction  Payment  for  Auction 
Event  No.  38  "  Applicants  are  strongly 
encouraged  to  confirm  timely 
transmission  and  receipt  of  their  upfront 
payment  at  Mellon  Barik  and  can  do  so 
by  contacting  their  sending  financial 
institution. 

ii.  FCC  Form  159 

58.  A  completed  FCC  Remittance 
Advice  Form  (FCC  Form  1 59)  must  be 
faxed  to  Mellon  Bank  to  accompany 
each  upfront  payment  wire  transfer. 
Proper  completion  of  FCC  Form  159  is 
critical  to  ensuring  correct  credit  of 
upfront  payments.  Detailed  instructions 
for  completion  of  FCC  Form  159  are 
included  in  Attachment  E  to  the  public 
notice.  An  electronic  version  of  the  FCC 
form  159  is  available  after  submitting 
the  FCC  Form  175.  The  FCC  Form  159 
can  be  completed  electronically,  but 


must  be  filed  with  Mellon  Bank  via 
facsimile. 

iii.  Amount  of  Upfront  Payment 

59.  In  the  Part  1  Order,  Memorandum 
Opinion  and  Order,  and  Notice  of 
Proposed  Rule  Making,  the  Commission 
delegated  to  the  Biueau  the  authority 
and  discretion  to  determine  an 
appropriate  upfront  payment  for  each 
license  being  auctioned.  In  addition,  as 
required  by  the  Part  1  Fifth  Report  and 
Order,  the  upfront  payment  amount  for 
•former  defaulters,"  i.e.,  applicants  that 
have  ever  been  in  default  on  any 
Commission  license  or  have  ever  been 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency,  will  be  fifty  percent 
more  than  the  normal  amount  required 
to  be  paid.  In  the  Auction  No.  38 
Comment  Public  Notice,  the  Bureau 
proposed  upftt)nt  payments  for  Auction 
No.  38  to  be  the  same  as  the  upfront 
payments  used  for  Auction  No.  33.  No 
conmients  were  received  concerning 
these  upfront  payments.  We  therefore 
adopt  our  proposed  upfront  payment 
amounts  for  Auction  No.  38  as  listed  on 
Attachment  A. 

60.  Please  note  that  upfront  payments 
are  not  attributed  to  specific  licenses, 
but  instead  will  be  franslated  to  bidding 
units  to  define  a  bidder's  maximum 
bidding  eligibility.  For  Auction  No.  38, 
the  amount  of  the  upfrt)nt  payment  will 
be  translated  into  bidding  units  on  a 
one-to-one  basis,  e.g.,  a  $1,000,000 
upfront  payment  provides  the  bidder 
with  1,000.000  bidding  imits.  The  total 
upfront  payment  defines  the  maximum 
number  of  bidding  units  on  which  the 
applicant  will  be  permitted  to  bid 
(including  standing  high  bids)  in  any 
single  round  of  bidding.  Thus,  an 
applicant  does  not  have  to  make  an 
upfront  payment  to  cover  all  licenses 
that  an  applicant  has  selected  on  FCC 
Form  175.  but  rather  to  cover  the 
maximum  number  of  bidding  units  that 
are  associated  with  licenses  on  which 
the  bidder  wishes  to  place  bids  and  hold 
high  bids  at  any  given  time. 

61.  In  order  to  ne  able  to  place  a  bid 
on  a  license,  in  addition  to  having 
specified  that  license  on  the  FCC  Form 
175,  a  bidder  must  have  an  eligibility 
level  that  meets  or  exceeds  the  number 
of  bidding  units  assigned  to  that  license. 
At  a  minimum,  an  applicant's  total 
upfront  payment  must  be  enough  to 
establish  eligibility  to  bid  on  at  least  one 
of  the  licenses  applied  for  on  the  FCC 
Form  175.  or  else  the  applicant  will  not 
be  eligible  to  participate  in  the  auction. 

62.  In  calculating  its  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  bid  on  in  any  single 
roimd,  and  submit  an  upfrtint  payment 


covering  that  niunber  of  bidding  units. 
In  order  to  make  this  calculation,  an 
applicant  should  add  together  the 
upfront  payments  for  all  licenses  on 
which  it  seeks  to  bid  in  any  given 
round.  Bidders  should  check  their 
calculations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 
payment  deadline. 

63.  Any  auction  applicant  that  has 
previously  been  in  default  on  any 
Conmiission  license  or  has  previously 
been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency  must 
submit  an  upfrtint  payment  equal  to  50 
percent  more  than  that  set  for  each 
particular  license.  See  47  CFR  1.2106. 
Former  defaulters  should  calculate  their 
upfront  payment  for  all  licenses  by 
multiplying  the  number  of  bidding  units 
they  wish  to  purchase  by  1.5.  In 
calculating  the  number  of  bidding  iinits 
to  assign  to  former  defaulters,  the 
Commission  will  divide  the  upfront 
payment  received  by  1.5  and  roimd  the 
result  up  to  the  nearest  bidding  unit. 

Note:  An  applicant  may,  on  its  F(X  Form 
175,  apply  for  every  license  being  offered,  but 
its  actual  bidding  in  any  round  will  be 
limited  by  the  bidding  units  reflected  in  its 
upfront  payment. 

iv.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds 

64.  The  Commission  will  use  wire 
transfers  for  all  Auction  No.  38  refunds. 
To  ensure  that  refunds  of  upfront 
payments  are  processed  in  an 
expeditious  maimer,  the  Conunission  is 
requesting  that  all  pertinent  information 
as  listed  be  supplied  to  the  FCC. 
Applicants  must  fax  the  Wire  Trsinsfer 
instructions  by  January  26,  2001,  to  the 
FCC,  Financial  Operations  Center, 
Auctions  Accoimting  Group,  ATTN: 
Tim  Dates  or  Gail  Glasser,  at  (202)  418- 
2843.  Should  the  payer  fail  to  submit 
the  requested  information,  the  refund 
will  be  returned  to  the  original  payer. 
For  additional  information,  please  call 
(202)418-1995.' 

Name  of  Bank 

ABA  Number 

Contact  and  Phone  Number 

Account  Niunber  to  Credit 

Name  of  Account  Holder 

Correspondent  Bank  (if  applicable) 

ABA  Nimiber 

Account  Niunber 

TaxID# 

(Applicants  should  also  note  that 
implementation  of  the  Debt  Collection 
Improvement  Act  of  1996  requires  the 
FCC  to  obtain  a  Taxpayer  Identification 
Number  (TIN)  before  it  can  disburse 
refunds.)  Eligibility  for  refunds  is 
discussed  in  Part  V.F. 


E.  Auction  Registration 

65.  Approximately  ten  days  before  the 
auction,  the  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  been  accepted  for 
filing  and  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  which  they  applied. 

66.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  each 
containing  a  portion  of  the  confidential 
identification  codes  required  to  place 
bids.  These  mailings  will  be  sent  only 
to  the  contact  person  at  the  contact 
address  listed  in  the  FCC  Form  175. 

67.  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Thursday. 
February  8,  2001,  must  contact  the 
Auctions  HoUine  at  717-338-2888. 
Receipt  of  both  registration  mailings  is 
critical  to  participating  in  the  auction 
and  each  applicant  is  responsible  for 
ensuring  it  has  received  all  of  the 
registration  material. 

68.  Qualified  bidders  should  note  that 
lost  login  codes,  passwords  or  bidder 
identification  numbers  can  be  replaced 
only  by  appearing  in  person  at  the  FCC 
Auction  Headquarters  located  at  445 
12th  St.,  SW,  Washington,  DC  20554. 
Only  an  authorized  representative  or 
certifying  official,  as  designated  on  the 
applicant's  FCC  Form  175,  may  appear 
in  person  with  two  forms  of 
identification  (one  of  which  must  be  a 
photo  identification)  in  order  to  receive 
replacement  codes.  Qualified  bidders 
needing  replacement  codes  must  call 
technical  support  prior  to  arriving  at  the 
FCC  to  arrange  preparation  of  new 
codes. 

F.  Remote  Electronic  Bidding  Software 

69.  Qualified  bidders  are  allowed  to 
bid  electronically  or  by  telephone.  If 
choosing  to  bid  electronically,  each 
bidder  must  purchase  their  own  copy  of 
the  remote  electronic  bidding  software. 
Electronic  bids  will  only  be  accepted 
from  those  applicants  purchasing  the 
software.  However,  the  software  may  be 
copied  by  the  applicant  for  use  by  its 
authorized  bidders  at  different 
locations.  The  price  of  the  FCC's  remote 
bidding  software  is  $175.00  and  must  be 
ordered  by  Monday,  January  29,  2001. 
For  security  purposes,  the  software  is 
only  mailed  to  the  contact  person  at  the 
contact  address  listed  on  the  FCC  Form 


175.  Please  note  that  auction  software  is 
tailored  to  a  specific  auction,  so 
software  from  prior  auctions  will  not 
work  for  Auction  No.  38.  If  bidding 
telephonically,  the  telephonic  bidding 
phone  number  will  be  supplied  in  the 
Federal  Express  mailings  of  confidential 
login  codes.  Qualified  bidders  that  do 
not  purchase  the  software  may  only  bid 
telephonically.  To  indicate  your  bidding 
preference,  an  FCC  Bidding  Preference/ 
Remote  Software  Order  Form  can  be 
accessed  when  submitting  the  FCC 
Form  175.  Bidders  should  complete  this 
form  electronically,  print  it  out,  and  fax 
to  (717)  338-2850.  A  manual  copy  of 
this  form  is  also  included  as  Attachment 
F  in  this  public  notice. 

G.  Mock  Auction 

70.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
scheduled  for  Friday,  Februar>'  9,  2001. 
The  mock  auction  will  enable 
applicants  to  become  familiar  with  the 
electronic  software  prior  to  the  auction. 
Free  demonstration  software  will  be 
available  for  use  in  the  mock  auction. 
Participation  by  all  bidders  is  strongly 
recommended.  Details  will  be 
aimounced  by  public  notice. 

rv ^Auction  Event 

71.  The  first  round  of  bidding  for 
Auction  No.  38  will  begin  on  Tuesday, 
February  13,  2001.  The  initial  bidding 
schedule  will  be  announced  in  the 
public  notice  listing  the  qualified 
bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction. 

A.  Auction  Structure 

i.  Simultaneous  Multiple  Round 
Auction 

72.  In  the  Auction  No.  38  Comment 
Public  Notice,  we  proposed  to  award 
eight  Guard  Band  Manager  licenses  in 
the  700  MHz  guard  bands  in  a  single 
stage,  simultaneous  multiple  round 
auction.  We  received  no  comment  on 
this  issue.  We  therefore  conclude  that  it 
is  operationally  feasible  and  appropriate 
to  auction  the  700  MHz  Guard  Band 
manager  licenses  through  this  auction 
design.  Unless  otherwise  announced, 
bids  will  be  accepted  on  all  licenses  in 
successive  rounds  of  bidding. 

ii.  Maximum  Eligibility  and  Activity 
Rules 

73.  In  the  Auction  No.  38  Comment 
Public  Notice,  we  proposed  that  the 
amount  of  the  upfront  payment 
submitted  by  a  bidder  would  determine 
the  initial  maximum  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder  participating  in  Auction  No.  38. 
We  received  no  comments  on  this  issue. 
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74.  For  Auction  No.  38.  we  will  adopt 
our  proposal  that  tlie  amount  of  the 
upfiront  payment  submitted  by  a  bidder 
determines  the  initial  maximum 
eligibility  (in  bidding  units)  for  each 
bidder  participating  in  Auction  No  38 
Note  again  that  upfront  payments  are 
not  attributed  to  specific  licenses,  but 
instead  will  be  translated  into  bidding 
units  to  define  a  bidder's  initial 
maximum  eligibility.  The  total  upfront 
payment  defines  the  maximum  number 
of  bidding  units  on  which  the  applicant 
will  initially  be  permitted  to  bid  As 
there  is  no  provision  for  increasing  a 
bidder's  maximum  eligibility  during  the 
course  of  an  auction,  prospective 
bidders  are  cautioned  to  calculate  their 
upfront  payments  carefully.  The  upfront 
payment  does  not  define  the  total 
dollars  a  bidder  may  bid  on  any  given 
license. 

75.  In  addition,  we  received  no 
comments  on  our  proposal  for  a  single 
stage  auction.  Therefore,  in  order  to 
ensure  that  the  auction  closes  within  a 
reasonable  period  of  time,  we  adopt  our 
proposal  with  the  following  activity 
requirements:  a  bidder  must  either  place 
a  valid  bid  and/or  be  the  standing  high 
bidder  during  each  round  of  the  auction 
rather  than  wait  until  the  end  before 
participating  Bidders  are  required  to  fee 
active  on  100  percent  of  their  maximum 
eligibility  during  each  round  of  the 
auction. 

76.  A  bidder's  activity  level  in  a 
round  is  the  sum  of  the  bidding  units 
associated  with  the  licenses  on  which 
the  bidder  is  active.  A  bidder  is 
considered  active  on  a  license  in  the 
current  round  if  it  is  the  high  bidder  at 
the  end  of  the  previous  round,  or  if  it 
submits  an  acceptable  bid  in  the  current 
round.  Failure  to  maintain  the  requisite 
activity  level  will  result  in  the  use  of  an 
activity  rule  waiver,  if  any  remain,  or  a 
reduction  in  the  bidder's  bidding 
eligibility  to  bring  them  into  compliance 
with  the  activity  rule. 

iii.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

77.  In  the  Auction  No.  38  Comment 
Public  Sotice.  we  proposed  that  each 
bidder  in  the  auction  would  be  provided 
two  activity  rule  waivers  that  may  be 
used  in  any  round  during  the  course  of 
the  auction.  We  received  no  comment 
on  this  issue. 

78.  Based  upon  our  experience  in 
previous  auctions,  we  adopt  our 
proposal  that  each  bidder  be  provided 
two  activity-  rule  waivers  that  may  be 
used  in  any  round  during  the  course  of 
the  auction.  Use  of  an  activity  rule 
waiver  preserves  the  bidders  current 
bidding  eligibility  despite  the  bidder's 
activity'  in  the  current  round  being 


below  the  required  minimum  level.  An 
activity  rule  waiver  applies  to  an  entire 
round  of  bidding  and  not  to  a  particular 
license.  We  are  satisfied  that  by 
providing  two  waivers  over  the  course 
of  the  auction  provides  a  sufficient 
number  of  waivers  and  maximum 
fiexibilitv  to  the  bidders,  while 
safeguarding  the  integrity  of  the  auction. 

79.  The  FCC  automated  auction 
system  assumes  that  bidders  with 
insufficient  activity  would  prefer  to  use 
an  activity  rule  waiver  (if  available) 
rather  than  lose  bidding  eligibility. 
Therefore,  the  system  will  automatically 
apply  a  waiver  (known  as  an  "automatic 
waiver  ")  at  the  end  of  any  round  where 
a  bidder's  activity  level  is  below  the 
minimum  required  unless:  (1)  there  are 
no  activity  rule  waivers  available;  or  (2) 
the  bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
eligibility,  thereby  meeting  the 
minimum  requirements. 

80.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  round  by  using  the  reduce  eligibility 
function  in  the  software.  In  this  case, 
the  bidder's  eligibility  is  permanently 
reduced  to  bring  the  bidder  into 
compliance  with  the  activity  rules.  Once 
eligibility  has  been  reduced,  a  bidder 
will  not  be  permitted  to  regain  its  lost 
bidding  eligibility. 

81  Finally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  as  a  means 
to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  (using  the  proactive 
waiver  function  in  the  bidding  software) 
during  a  round  in  which  no  bids  are 
submitted,  the  auction  will  remain  open 
and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  round  in  which  there  are  no  new 
valid  bids  will  not  keep  the  auction 
open. 

iv  Auction  Stopping  Rules 

82.  For  Auction  No.  38.  the  Bureau 
proposed  to  employ  a  simultaneous 
stopping  rule.  Under  this  rule,  bidding 
will  remain  open  on  all  licenses  until 
bidding  stops  on  every  license.  The 
auction  will  close  for  all  licenses  when 
one  round  passes  during  which  no 
bidder  submits  a  new  acceptable  bid  on 
any  license,  or  applies  a  proactive 
waiver  After  the  first  such  round, 
bidding  closes  simultaneously  on  all 
licenses. 

83.  The  Bureau  also  proposed  a 
modified  version  of  the  simultaneous 
stopping  rule.  This  modified  version 
will  close  the  auction  for  all  licenses 
after  the  first  round  in  which  no  bidder 


submits  a  proactive  waiver,  or  a  new  bid 
on  any  license  on  which  it  is  not  the 
standing  high  bidder.  Thus,  absent  any 
other  bidding  activity,  a  bidder  placing 
a  new  bid  on  a  license  for  which  it  is 
the  standing  high  bidder  will  not  keep 
the  auction  open  under  this  modified 
stopping  rule.  The  Bureau  further 
sought  conunent  on  whether  this 
modified  stopping  rule  should  be  used 
unilaterally. 

84.  The  Bureau  further  proposed 
retaining  the  discretion  to  keep  an 
auction  open  even  if  no  new  acceptable 
bids  or  proactive  waivers  are  submitted. 
In  this  event,  the  effect  will  be  the  same 
as  if  a  bidder  had  submitted  a  proactive 
waiver.  Thus,  the  activity  rule  will 
apply  as  usual,  and  a  bidder  with 
insufficient  activity  will  either  lose 
bidding  eligibility  or  use  an  activity  rule 
waiver  (if  it  has  any  left). 

85.  In  addition,  we  proposed  that  the 
Bureau  reserve  the  right  to  declare  that 
the  auction  will  end  after  a  specified 
number  of  additional  rounds  ("special 
stopping  rule").  If  the  Bureau  invokes 
this  special  stopping  rule,  it  will  accept 
bids  in  the  final  round(s)  only  for 
licenses  on  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
We  proposed  to  exercise  this  option 
only  in  circumstances  such  as  where  the 
auction  is  proceeding  very  slowly, 
where  there  is  minimal  overall  bidding 
activity  or  where  it  appears  likely  that 
the  auction  will  not  close  within  a 
reasonable  period  of  time.  Before 
exercising  this  option,  the  Bureau  is 
likely  to  attempt  to  increase  the  pace  of 
the  auction  by,  for  example,  increasing 
the  number  of  bidding  rounds  per  day. 

86.  No  comments  were  received  on 
any  of  these  issues,  therefore,  we  adopt 
all  of  the  proposals  concerning  the 
auction  stopping  rules.  Auction  No.  38 
will  begin  under  the  simultaneous 
stopping  rule,  and  the  Bureau  will 
retain  the  discretion  to  invoke  the  other 
versions  of  the  stopping  rule.  Adoption 
of  these  rules,  we  believe,  is  most 
appropriate  for  Auction  No.  38  because 
our  experience  in  prior  auctions 
demonstrates  that  the  auction  stopping 
rules  balance  the  interests  of 
administrative  efficiency  and  maximum 
bidder  peirticipation. 

V.  Auction  Delay,  Suspension,  or 
Cancellation 

87.  In  the  Auction  No.  38  Comment 
Public  Notice,  we  proposed  that,  by 
public  notice  or  by  announcement 
during  the  auction,  the  Bureau  may 
delay,  suspend,  or  cancel  the  auction  in 
the  event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity. 


administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding. 

88.  Because  this  approach  has  proven 
effective  in  resolving  exigent 
circumstances  in  previous  auctions,  we 
will  adopt  our  proposed  auction 
cancellation  rules.  By  public  notice  or 
by  announcement  during  the  auction, 
the  Bureau  may  delay,  suspend  or 
cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to:  resume  the 
auction  starting  from  the  beginning  of 
the  current  round;  resume  the  auction 
starting  from  some  previous  round;  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
We  emphasize  that  exercise  of  this 
authority  is  solely  within  the  discretion 
of  the  Bureau,  and  its  use  is  not 
intended  to  be  a  substitute  for  situations 
in  which  bidders  may  wish  to  apply 
their  activity  rule  waivers. 

A.  Bidding  Procedures 

i.  Round  Structure 

89.  The  initial  bidding  schedule  will 
be  aimoimced  in  the  public  notice 
listing  the  qualified  bidders,  which  is 
released  approximately  10  days  before 
the  start  of  the  auction.  This  public 
notice  will  be  included  in  the  first 
registration  mailing.  The  round 
structure  for  each  bidding  round 
contains  a  single  bidding  round 
followed  by  the  release  of  the  roimd 
results.  Multiple  bidding  rounds  may  be 
conducted  in  a  given  day.  Details 
regarding  round  results  formats  and 
locations  will  be  included  in  the  public 
notice. 

90.  The  FCC  has  discretion  to  change 
the  bidding  schedule  in  order  to  foster 
an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  FCC  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors.  We 
received  no  conmients,  therefore,  we 
adopt  the  proposal. 

ii.  Reserve  Price  or  Minimum  Opening 
Bid 

91.  Background.  The  Balanced  Budget 
Act  of  1997  calls  upon  the  Commission 


to  prescribe  methods  by  which  a 
reasonable  reserve  price  will  be  required 
or  a  minimum  opening  bid  established 
when  FCC  licenses  are  subject  to 
auction  (i.e.,  because  they  are  mutually 
exclusive),  luiless  the  Commission 
determines  that  a  reserve  price  or 
minimum  opening  bid  is  not  in  the 
public  interest.  Consistent  with  this 
mandate,  the  Commission  directed  the 
Bureau  to  seek  comment  on  the  use  of 
a  minimum  opening  bid  and/or  reserve 
price  prior  to  the  start  of  each  auction. 
Among  other  factors,  the  Bureau  must 
consider  the  amount  of  spectrum  being 
auctioned,  levels  of  incumbency,  the 
availability  of  technology  to  provide 
service,  the  size  of  the  geographic 
service  areas,  the  extent  of  interference 
with  other  spectrum  bands,  and  any 
other  relevant  factors  that  could  have  an 
impact  on  valuation  of  the  spectnmi 
being  auctioned.  The  Commission 
concluded  that  the  Bureau  should  have 
the  discretion  to  employ  either  or  both 
of  these  mechanisms  for  future  auctions. 

92.  In  the  Auction  No.  38  Comment 
Public  Notice,  the  Bureau  proposed  to 
establish  minimum  opening  bids  for 
Auction  No.  38  and  to  retain  discretion 
to  lower  the  minimum  opening  bids. 
Specifically,  for  Auction  No.  38,  the 
Commission  proposed  calculating  the 
minimum  opening  bid  based  on 
information  available  in  the  form  of  a 
Congressional  estimate  of  the  value  of 
the  spectrum.  We  received  no 
comments,  therefore,  the  Bureau  adopts 
the  proposal  contained  in  the  public 
notice,  and  set  them  forth  in  Attachment 
A. 

iii.  Bid  Increments  and  Minimiun 
Accepted  Bids 

93.  In  the  Auction  No.  38  Comment 
Public  Notice,  we  proposed  to  apply  a 
minimiun  bid  increment  of  10  percent 
to  calculate  minimum  bid  increments. 
We  further  proposed  to  retain  the 
discretion  to  change  the  minimum  bid 
increment  if  circumstances  so  dictate. 
We  received  no  comment  on  this  issue. 

94.  We  will  adopt  the  proposal 
contained  in  the  Auction  No.  38 
Comment  Public  Notice.  Once  there  is  a 
standing  high  bid  on  a  license,  there 
will  be  a  bid  increment  associated  with 
that  bid  indicating  the  minimimi 
amount  by  which  the  bid  on  that  license 
can  be  raised.  For  Auction  No.  38,  we 
will  use  a  flat,  across-the-board 
increment  of  10  percent  to  calculate  the 
minimiun  bid  increment.  The  Bureau 
retains  the  discretion  to  compute  the 
minimum  bid  increment  through  other 
methodologies  if  it  determines 
circumstances  so  dictate.  Advanced 
notice  of  the  Bureau's  decision  to  do  so 


will  be  announced  via  the  Automated 
Auction  System. 

95.  Bidders  will  enter  their  bid  as 
multiples  of  the  bid  increment  (i.e.,  with 
a  10  percent  bid  increment,  a  bid  of  1 
increment  will  place  a  bid  10  percent 
above  the  previous  high  bid,  a  bid  of  2 
increments  will  place  a  bid  20  percent 
above  the  previous  high  bid). 

iv.  High  Bids 

96.  Each  bid  will  be  date-  and  time- 
stamped  when  it  is  entered  into  the  FCC 
computer  system.  In  the  event  of  tie  bids 
(identical  gross  bid  amounts)  for  a 
license  during  a  round,  the  earliest  of 
the  tied  bids  will  be  the  standing  high 
bid  at  the  end  of  the  round.  The  bidding 
software  allows  bidders  to  make 
multiple  submissions  in  a  round.  As 
each  bid  is  individually  date-  and  time- 
stamped  according  to  when  it  was 
submitted,  bids  submitted  by  a  bidder 
earlier  in  a  round  will  have  an  earlier 
date  and  time  stamp  than  bids 
submitted  later  in  a  round. 

v.  Bidding 

97.  During  a  bidding  round,  a  bidder 
may  submit  bids  for  as  many  licenses  as 
it  wishes,  (subject  to  its  eligibility),  as 
well  as  remove  bids  placed  in  the  same 
bidding  round,  or  permanently  reduce 
eligibility.  If  a  bidder  submits  multiple 
bids  for  a  single  license  in  the  same 
round,  the  system  takes  the  last  bid 
entered  as  that  bidder's  bid  for  the 
round,  and  the  date-  and  time-stamp  of 
that  bid  reflects  the  latest  time  the  bid 
was  submitted. 

98.  Please  note  that  all  bidding  will 
take  place  remotely  either  through  the 
automated  bidding  software  or  by 
telephonic  bidding.  (Telephonic  bid 
assistants  are  required  to  use  a  script 
when  entering  bids  placed  by  telephone. 
Telephonic  bidders  are  therefore 
reminded  to  allow  sufficient  time  to  bid 
by  placing  their  calls  well  in  advance  of 
the  close  of  a  round.  Normally,  four  to 
five  minutes  are  necessary  to  complete 

a  bid  submission.)  There  will  be  no  on- 
site  bidding  during  Auction  No.  38. 

99.  A  bidder's  ability  to  bid  on 
specific  licenses  in  the  first  round  of  the 
auction  is  determined  by  two  factors:  (i) 
The  licenses  applied  for  on  FCC  Form 
175;  and  (ii)  the  upfront  payment 
amount  deposited.  The  bid  submission 
screens  will  be  tailored  for  each  bidder 
to  include  only  those  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 

100.  The  bidding  software  requires 
each  bidder  to  login  to  the  FCC  auction 
system  during  the  bidding  round  using 
the  FCC  account  number,  bidder 
identification  number,  and  the 
confidential  security  codes  provided  in 
the  registration  materials.  Bidders  are 
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strongly  encouraged  to  download  and 
print  bid  verifications  after  they  submit 
their  bids. 

101.  The  bid  entr\-  screen  of  the 
automated  auction  system  software  for 
.\uction  No.  38  allows  bidders  to  place 
multiple  increment  bids,  which  will 
allow  bidders  to  increase  high  bids  from 
one  to  nine  bid  increments  A  single  bid 
increment  is  defined  as  the  difference 
between  the  standing  high  bid  and  the 
minimum  acceptable  bid  for  a  license. 
The  bidding  software  will  display  the 
bid  increment  for  each  license. 

102.  To  place  a  bid  on  a  license,  the 
bidder  must  increase  the  standing  high 
bid  bv  one  to  nine  times  the  bid 
increment.  This  is  done  by  entering  a 
whole  number  between  1  and  9  in  the 
bid  increment  multiplier  (Bid  Mult) 
field  in  the  software.  This  value  will 
determine  the  amount  of  the  bid 
(Amount  Bid)  by  multiplying  the  bid 
increment  multiplier  by  the  bid 
increment  and  adding  the  result  to  the 
high  bid  amount  according  to  the 
following  formula; 

Amount  Bid=High  Bid+(Bid  Muh'Bid 

Increment) 
Thus,  bidders  may  place  a  bid  that 
exceeds  the  standing  high  bid  by 
between  one  and  nine  times  the  bid 
increment.  For  example,  to  bid  the 
minimum  acceptable  bid.  which  is 
equal  to  one  bid  increment,  a  bidder 
will  enter  "1"  in  the  bid  increment 
multiplier  column  and  press  submit. 

103.  For  any  license  on  which  the 
FCC  is  designated  as  the  high  bidder 
(i.e..  a  license  that  has  not  yet  received 
a  bid  in  the  auction),  bidders  will  be 
limited  to  bidding  only  the  minimum 
acceptable  bid.  In  this  case  no 
increment  exists  for  the  licenses,  and 
bidders  should  enter  "1"  in  the  Bid 
Mult  field.  Note  that  in  this  case,  any 
whole  number  between  1  and  9  entered 
in  the  multiplier  column  will  result  in 
a  bid  value  at  the  minimum  acceptable 
bid  amount. 

vi.  Bid  Removal  and  Bid  Withdrawal 

104.  In  the  Auction  \'o.  38  Comment 
Public  Notice,  we  proposed  bid  removal 
and  bid  withdrawal  procedures.  With 
respect  to  bid  withdrawals,  and  based 
on  the  fact  that  only  eight  licenses  will 
be  auctioned,  we  proposed  that  bidders 
not  be  permitted  to  withdraw  bids  in 
any  round.  We  received  no  comment  on 
this  issue.  Therefore  the  Bureau  adopts 
this  proposal  and  will  not  permit 
bidders  to  withdraw  bids  in  any  rounds 
during  Auction  No.  38. 

105.  Procedures.  Before  the  close  of  a 
bidding  round,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  'remove  bid" 


function  in  the  software,  a  bidder  may 
effectively  "unsubmit"  any  bid  placed 
within  that  round.  Removing  a  bid  will 
affect  a  bidder's  activity  for  the  round  in 
which  it  is  removed;  i  e..  a  bid  that  is 
subsequently  removed  does  not  count 
toward  the  bidder's  activity 
requirement.  Once  a  round  closes,  a 
bidder  may  no  longer  remove  a  bid.  No 
comments  were  received:  therefore,  we 
will  adopt  these  procedures  for  Auction 
No.  38. 

vii.  Round  Results 

106.  Bids  placed  during  a  round  will 
not  be  published  until  the  conclusion  of 
that  bidding  period.  After  a  round 
closes,  the  (kimmission  will  compile 
reports  of  all  bids  placed,  current  high 
bids,  new  minimum  accepted  bids,  and 
bidder  eligibility  status  (bidding 
eligibility  and  activity  rule  waivers), 
and  post  the  reports  for  public  access. 
Reports  reflecting  bidders'  identities 
and  FCC  account  numbers  for  Auction 
No.  38  will  be  available  before  and 
during  the  auction.  Thus,  bidders  will 
know  in  advance  of  this  auction  the 
identities  of  the  bidders  against  which 
they  are  bidding. 

viii.  Auction  Announcements 

107.  The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  and  bid  increment  changes. 
All  FCC  auction  armouncements  will  be 
available  on  the  FCC  remote  electronic 
bidding  system,  as  well  as  on  the 
Internet. 

ix.  Maintaining  the  Accuracy  of  FCC 
Form  175  Information 

108.  As  noted  in  Part  II. F.,  after  the 
short-form  filing  deadline,  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  For 
example,  permissible  minor  changes 
include  deletion  and  addition  of 
authorized  bidders  (to  a  maximum  of 
three)  and  certain  revisions  to  exhibits. 
Filers  must  make  these  changes  on-line, 
and  submit  a  letter  briefly  summarizing 
these  changes  to:  Louis  Sigalos,  Deputy 
Chief.  Auctions  and  Industry  Analysis 
Division.  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  4-A668,  Washington,  DC  20554. 

109.  A  separate  copy  of  the  letter 
should  be  mailed  to  Howard  Davenport, 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  4-A435.  Washington,  DC  20554. 
Questions  about  other  changes  should 
be  directed  to  Howard  Davenport, 
Auctions  Attorney,  Auctions  and 


Industry  Analysis  Division  at  (202)  418- 
0660. 

A.  Post-Auction  Procedures 

.4.  DoiM}  Payments 

1 10.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
the  winning  bids  and  bidders  for  each 
license. 

111.  Within  ten  business  days  after 
release  of  the  auction  closing  public 
notice,  each  winning  bidder  must 
submit  sufficient  funds  (in  addition  to 
its  upfront  payment)  to  bring  its  total 
amount  of  money  on  deposit  with  the 
Government  to  20  percent  of  its  net 
winning  bids  (actual  bids  less  any 
applicable  bidding  credits).  See  47  CFR 
1.2107(b). 

B.  Long-Form  Application 

112.  Within  ten  business  days  after 
release  of  the  auction  closing  public 
notice,  wirming  bidders  must  file:  (i) 
FCC  Form  601  and  all  required  exhibits 
electronically  via  the  Universal 
Licensing  System  ("ULS");  and  (ii)  FCC 
Form  602  manually  pursuant  to  §  1.919 
of  the  Commission's  rules.  Winning 
bidders  may  file  a  single  application  for 
all  markets  won  at  auction.  Winning 
bidders  that  are  small  businesses  or  very 
small  businesses  must  include  an 
exhibit  demonstrating  their  eligibility 
for  bidding  credits.  See  47  CFR 
1.2112(b).  Further,  more  detailed  filing 
instructions  will  be  provided  to  auction 
winners  at  the  close  of  the  auction. 

C.  Tribal  Land  Bidding  Credit 

113.  A  winning  bidder  that  intends  to 
use  its  license(s)  to  deploy  facilities  and 
provide  services  to  federally-recognized 
tribal  lands  that  are  unserved  by  any 
telecommunications  carrier  or  that  have 
a  telephone  service  penetration  rate 
equal  to  or  below  70  percent  is  eligible 
to  receive  a  tribal  land  bidding  credit  as 
set  forth  in  47  CFR  1.2107  and 
1.2110(e).  A  tribal  land  bidding  credit  is 
in  addition  to,  and  separate  &:om.  any 
other  bidding  credit  for  which  a 
winning  bidder  may  qualify. 

114.  Unlike  other  bidding  credits  that 
are  requested  prior  to  the  auction,  a 
winning  bidder  applies  for  the  tribal 
land  bidding  credit  after  winning  the 
auction  when  it  files  its  long-form 
application  (FCC  Form  601).  In  order  for 
a  winning  bidder  to  be  awarded  a  tribal 
land  bidding  credit,  it  must  provide 
specific  certifications  regarding  the 
servicing  of  tribal  lands  and  is  subject 
to  specific  performance  criteria  as  set 
forth  in  47  CFR  1.2110(e). 

115.  For  additional  information  on  the 
tribal  land  bidding  credit,  including 
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how  to  determine  the  amount  of  aredit 
available,  see  Public  Notice  DA  00- 
2219,  released  September  28,  2000, 
entitled  Wireless  Telecommunications 
Bureau  Announces  Availability  of 
Bidding  Credits  For  Providing  Wireless 
Services  To  Qualifying  Tribal  Lands. 

D.  Auction  Discount  Voucher 

116.  On  June  8.  2000,  the  Commission 
awarded  Qualcomm,  Inc.  a  transferable 
Auction  Discount  Voucher  in  the 
amount  of  $125,273,878.00.  This 
Auction  Discount  Voucher  may  be  used 
by  Qualcomm  or  its  transferee,  in  whole 
or  in  part,  to  adjust  a  winning  bid  in  any 
spectrum  auction  prior  to  June  8,  2003, 
subject  to  terms  and  conditions  set  forth 
in  the  Commission's  Order. 

E.  Default  and  Disqualification 

117.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may  re- 
auction  the  license  or  offer  it  to  the  next 
highest  bidder  (in  descending  order)  at 
their  final  bid.  See  47  CFR  1.2109(b)  and 
(c).  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  applicant. 
See  47  CFR  1.2109(d). 

F.  Refund  of  Remaining  Upfront 
Payment  Balance 

118.  All  applicants  that  submitted 
upfront  payments  but  were  not  winning 
bidders  for  a  700  MHz  Guard  Band 
license  may  be  entitled  to  a  refund  of 
their  remaining  upfront  payment 
balance  after  the  conclusion  of  the 
auction. 

119.  Bidders  that  drop  out  of  the 
auction  completely  may  be  eligible  for 
a  refund  of  their  upfront  payments 
before  the  close  of  the  auction. 
However,  bidders  that  reduce  their 
eligibility  and  remain  in  the  auction  are 
not  eligible  for  partial  refunds  of  upfront 
payments  until  the  close  of  the  auction. 
Qualified  bidders  that  have  exhausted 
all  of  their  activity  rule  waivers,  and 
have  no  remaining  bidding  eligibility, 
must  submit  a  refund  request  which 
includes  wire  transfer  instructions  and 

a  Taxpayer  Identification  Number 


("TIN"),  to:  Federal  Commimications 
Commission,  Financial  Operations 
Center,  Auctions  Accounting  Group, 
Gail  Glasser,  445  12th  Street,  SW.,  Room 
1-A843,  Washington.  DC  20554 

120.  Bidders  are  encouraged  to  file 
their  refund  information  electronically 
using  the  Refund  Information  portion  of 
the  FCC  Form  175,  but  bidders  can  also 
fax  their  request  to  the  Auctions 
Accoimting  Group  at  (202)  418-2843. 
Once  the  request  has  been  approved,  a 
refund  will  be  sent  to  the  pairty 
identified  in  the  refund  information. 

Note:  Refund  processing  generally  takes  up 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  should  contact  Tim 
Dates  or  Gail  Glasser  at  (202)  418-1995. 

Federal  Communications  Commission. 
Margaret  Wiener, 

Deputy  Chief.  Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau. 

[PR  Doc.  00-33346  Filed  12-28-00;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

[File  No.  001  0121] 

El  Paso  Energy  Corporation,  et  al.; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition,  the  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  compliant  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  January  22,  2001. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary-, 
Room  159,  600  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Broyles.  FTC/S-2105,  600 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  (202)  326-2805. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 


approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  December  31,  2000),  on 
the  Worid  Wide  Web,  at  "http:// 
www.ftc.gov/os/2000/12/index.htm.  "A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

L  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  from  the  El  Paso  Energ>' 
Corporation  ("El  Paso")  and  PG&E 
Corporation  ("PG&E  ")  (collectively  the 
"Proposed  Respondents")  an  Agreement 
Containing  Consent  Order  ("the 
Proposed  Consent  Order").  The 
Proposed  Consent  Order  remedies  the 
likely  anticompetitive  effects  in  the 
natural  gas  transportation  markets  in  the 
Permian  Basin  production  area,  the  San 
Antonio-Austin  area,  and  the  Matagorda 
offshore  production  area.  El  Paso  has 
also  reviewed  a  proposed  draft  of 
complaint  (the  "Proposed  Complaint") 
that  the  Commission  contemplates 
issuing.  The  Proposed  Consent  Order  is 
designed  to  remedy  the  likely 
competitive  effects  arising  from  the  El 
Paso  acquisition  of  all  of  the 
outstanding  voting  shares  of  PG&E  Gas 
Transmission  Teco,  Inc.,  and  PG&E  Gas 
Transmission  Texas  Corporation,  from 
PG&E  (the  "Acquisition"). 

II.  Description  of  the  Parties  and  the 
Proposed  Acquisition 

El  Paso  Energy  Corporation  is  an 
integrated  energy'  company  producing, 
transporting,  gathering,  processing,  and 
treating  natural  gas.  With  over  S21 
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billion  in  assets,  El  Paso  Energ\- 
Corporation  is  one  of  the  largest 
integrated  natural  gas-to-power 
companies  in  the  world.  El  Paso  Energy 
not  only  owns  North  America's  largest 
natural  gas  pipeline  system,  but  also  has 
growing  operations  in  merchant  energy 
services,  power  generation, 
international  project  development,  gas 
gathering  and  processing,  and  gas  and 
oil  production. 

El  Paso  has  an  interest  in  five  pipeline 
systems  in  Texas:  the  Oasis  pipeline, 
running  from  west  Texas,  through  the 
San  Antonio  and  Austin  areas,  to  the 
Katy  natural  gas  trading  area  (near 
Houston,  Texas);  the  Channel  Pipeline, 
extending  from  south  Texas  to  the 
Houston  Ship  Channel;  the  Shoreline 
and  Tomcat  gathering  systems,  carrying 
gas  from  the  Texas  Gulf  Coast  to  other 
larger  transmission  pipelines,  and  the 
Gulf  States  Pipeline,  which  runs  from 
the  Texas  border  to  Ruston,  Louisiana. 
In  addition.  El  Paso  owns  the  El  Paso 
Natural  Gas  Pipeline  that  carries  large 
volumes  of  gas  from  the  Permian  Basin 
gas  gathering  area  to  New  Mexico. 
Arizona  and  Southern  California. 

PG&E  is  a  California  holding  company 
that  provides  energy  services 
throughout  North  America.  During 
1999,  PG&E's  annual  revenues  were 
$20.8  billion.  One  of  PG&E's  divisions, 
PG&E  Gas  Transmission,  provides 
natural  gas  transmission  and 
distribution  through  three  subsidiaries. 
PG&E  Gas  Transmission  operates 
natural  gas  transportation  in  the 
northwestern  United  States  through  its 
wholly-owned  subsidiary  PG&E  Gas 
Transmission  Northwest  and  in  Texas 
through  two  wholly-owned  subsidiaries 
PG&E  Gas  Transmission  Te.xas 
Corporation  CPG&E  GTT")  and  PG&E 
Gas  Transmission  Teco,  Inc.  ("PG&E 
Teco"). 

Together  PG&E  GTT  and  PG&E  Teco 
own  8,000  miles  of  intrastate  pipelines 
in  Texas.  PG&E's  Texas  pipeline 
capacity  is  about  3  billion  cubic  feet  of 
gas  per  day  (■'Bcf/d .").  One  PG&E 
pipeline  system  connects  a  prolific  gas 
supply  area  of  western  Texas  and 
southeastern  New  Mexico  (the  Permian 
Basin)  to  the  cities  of  San  Antonio  and 
Austin  and  a  major  market  trading  area 
near  Houston,  called  Katy  This  is  the 
Trans  Texas  pipeline.  The  Tufco 
pipeline,  a  second  PG&E  system,  jointly 
owned  with  TXU  Corporation  connects 
the  Permian  Basin  to  another  trading 
area  near  Dallas.  A  third  PG&E  system 
connects  producing  areas  in  southern 
Texas  to  the  trading  are  of  Agua  Dulce. 

El  Paso  proposes  to  acquire  all  of  the 
outstanding  stock,  of  PG&E  Teco  and 
PG&E  GTT.  owned  by  PG&E,  for  S840 
million. 


III.  The  Investigation  and  the  Proposed 
Complaint 

The  Proposed  Complaint  alleges  that 
consummation  of  the  Acquisition  would 
violate  Section  5  of  the  Federal  Trade 
Commission  Act,  as  amended,  15  U.S.C. 
45,  and  Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18.  The  Proposed 
Complaint  alleges  that  the  Acquisition 
will  lessen  competition  in  each  of  the 
following  markets:  (1)  The 
transportation  of  natural  gas  out  of  the 
Permian  Basin;  (2)  the  transportation  of 
natural  gas  into  the  gas  consuming  area 
of  Central  Texas,  which  includes  San 
Antonio,  Austin,  and  the  surrounding 
metropolitan  area;  and  (3)  the 
transportation  of  naturail  gas  out  of  the 
Matagorda  Island  Offshore  production 
area  ("Matagorda"),  located  in  waters  off 
of  the  Texas  coast  near  Galveston. 

To  remedy  the  alleged 
anticompetitive  effects  of  the 
Acquisition,  the  Proposed  Consent 
Order  requires  Proposed  Respondents  to 
divest:  (1)  All  of  El  Paso's  share  of  the 
Oasis  Pipe  Line  Company;  (2)  a  50 
percent  interest  in  the  pipeline  segment 
from  Waha  to  New  Braunfels;  (3)  all  of 
PG&E's  interest  in  the  pipeline  segment 
running  from  New  Braunfels  to 
Dewville,  Texas;  (4)  all  of  PG&E's 
interest  in  the  pipeline  segment  rurming 
from  Dew\ille  to  Katy;  and  (5)  all  of 
PG&E's  assets  in  Matagorda. 

The  Commission  accepted  for  public 
comment  the  Agreement  Containing 
Consent  Order  after  an  extensive 
investigation  in  which  the  Commission 
examined  competition  and  the  likely 
effects  of  the  acquisition  in  the  markets 
alleged  in  the  Proposed  Complaint  and 
in  several  other  areas.  The  Commission 
conducted  the  investigation  in 
coordination  with  the  Attorney  General 
of  the  State  of  Texas.  Proposed 
Respondents  have  entered  into  an 
agreement  with  the  State  of  Texas 
settling  charges  that  the  Acquisition 
would  violate  state  antitrust  law. 

The  analysis  applied  in  each  market 
follows  the  analysis  of  the  Federal  Trade 
Commission  and  Department  of  justice 
Horizontal  Merger  Guidelines  (1997) 
(  "Merger  Guidelines").  The  Proposed 
Complaint  alleges  in  three  counts  that 
the  Acquisition  would  violate  the 
Federal  antitrust  laws  in  natural  gas 
transportation  in  three  separate 
geographic  markets  in  Texas.  The 
proposed  Acquisition,  if  consummated 
would  result  in  highly  concentrated 
markets  and  allow  Proposed 
Respondents  to  raise  prices  unilaterally. 
The  Proposed  Complaint  also  alleges 
that  entry  into  any  of  the  three  markets 
would  not  be  timely,  likely,  or  sufficient 
to  prevent  a  price  increase.  The 


efficiency  claims  of  the  Proposed 
Respondents,  to  the  extent  they  relate  to 
the  markets  alleged  in  the  Proposed 
Complaint,  are  small  compared  to  the 
magnitude  and  likely  harm,  and  would 
not  restore  competition  lost  as  a  result 
of  the  acquisition  even  if  the  Proposed 
Respondents  achieved  the  claimed 
efficiencies. 

A.  Count  I — Loss  of  Competition  in  the 
Permian  Basin 

The  Permian  Basin  is  a  natural  gas 
producing  area  in  western  Texas  and 
southeastern  New  Mexico.  As  alleged  in 
the  Proposed  Complaint,  producers  and 
marketers  of  Permian  Basin  gas  have  no 
alternative  but  to  transport  their  gas  to 
consuming  areas  on  natural  gas 
pipelines  located  in  the  Permian  Basin. 
El  Paso  and  PG&E  today  are  two  of  the 
largest  holders  of  natural  gas  pipeline 
capacity  out  of  the  Permian  Basin,  and 
El  Paso  would  be  the  largest  holder  of 
capacity  in  this  region  if  the  Acquisition 
were  completed. 

As  alleged  in  the  Proposed  Complaint, 
the  market  for  natural  gas  transportation 
from  the  Permian  Basin  would  be  highly 
concentrated  after  the  Acquisition.  For 
most  times  of  the  year,  Permian  Basis 
natural  gas  producers  prefer  to  sell  their 
gas  to  the  San  Antonio  and  Austin  area 
("Central  Texas").  At  other  times, 
California  is  a  desirable  destination.  The 
Proposed  Complaint  alleges  that 
Proposed  Respondents  own  or  control 
most  of  the  capacity  from  the  Permian 
Basin  to  Central  Texas.  Proposed 
Respondents  own  almost  all  the 
capacity  from  the  Permian  Basin  to 
California.  The  Acquisition  is  likely  to 
eliminate  actual  and  direct  competition 
in  this  market  between  proposed 
Respondents  with  the  likely  effects  of 
increased  rates  and  reduced  output  of 
transportation  in  the  market,  and 
diminished  production  of  natural  gas  in 
the  Permian  Basin. 

B  Count  II — Loss  of  Competition  in 
Central  Texas 

Central  Texas,  which  includes  the 
metropolitan  areas  of  San  Antonio  and 
Austin,  is  an  important  natural  gas 
consuming  area.  Buyers  of  natural  gas, 
gas  and  electric  utilities  and  merchant 
power  plants,  have  no  alternative  to 
using  pipelines  located  near 
metropolitan  San  Antonio  and  Austin. 
These  Central  Texas  customers  also  do 
no  have  economic  alternatives  to  using 
natural  gas  to  fuel  all  or  a  significant 
number  of  their  power  plants.  El  Paso's 
Oasis  pipeline  and  PG&E's  Trans  Texas 
pipeline  account  for  almost  all  of  the 
natural  gas  pipeline  capacity  into 
Central  Texas. 
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Today,  the  market  is  highly 
concentrated  and  would  become  more 
so  if  the  Acquisition  were  to  occur, 
absent  the  proposed  divestitures. 
Certain  Central  Texas  transportation 
customers  must  use  either  Oasis  or 
Trans  Texas  for  all  or  a  significant 
portion  of  their  transportation  needs. 
Other  pipelines  in  the  area  have 
insufficient  capabilities  to  offset  the 
anticompetitve  effects  of  the 
Acquisition.  Absent  relief,  the  < 
Acquisition  would  enable  El  Paso 
unilaterally  to  raise  prices  to  these 
customers,  which  would  also  raise  the 
price  of  electricity  to  Central  Texas 
consumers. 

C.  Count  III — Loss  of  Competition  in 
Matagorda 

El  Paso  and  PG&E  own  the  only  two 
pipeline  systems  that  transport  gas  from 
the  Matagorda  off-shore  production 
areas  to  on-shore  processing  facilities. 
The  Proposed  Complaint  alleges  that  the 
Acquisition  will  eliminate  actual  and 
direct  competition  between  Proposed 
Respondents,  with  the  likely  effects  of 
increased  rates  and  reduced  output  of 
transportation  in  the  market,  and 
diminished  production  of  natural  gas  in 
the  Matagorda  area. 

IV.  The  Proposed  Consent  Order 

The  Commission  accepted  for  public 
comment  an  Agreement  Containing 
Consent  Order  with  Proposed 
Respondents,  which  would  se.ttle 
allegations  contained  in  the  Proposed 
Complaint,  The  Agreement  Containing 
Consent  Order  contemplates  that  the 
Commission  would  issue  the  Proposed 
Complaint  and  enter  the  Proposed 
Order. 

The  Proposed  Consent  Order  requires 
the  Proposed  Respondents  to  divest  all 
of  El  Paso's  interest  in  Oasis  Pipe  Line 
Company  to  Aquila  Gas  Pipeline 
Corporation  ("Aquila,"  a  subsidiary  of 
Utilicorp  United  Ltd.),  Dow 
Hydrocarbons  and  Resources,  Inc. 
("Dow,"  a  subsidiary  of  Dow  Chemical 
Company)  and  the  OasiS  Pipe  Line 
Company  (the  corporate  owner  of  the 
Oasis  pipeline).  Aquila,  Dow  and  El 
Paso  currently  own  Oasis  Pipe  Line 
Company.  The  Proposed  Consent  Order 
also  requires  the  Proposed  Respondents 
to  divest:  (1)  A  50  percent  interest  in  the 
Trans  Texas  pipeline  segment  from 
Waha  to  New  Braunfels;  (2)  all  of 
PG&E's  interest  in  the  Trans  Texas 
pipeline  segment  running  from  New 
Braunfels  to  Dewville,  Texas;  and  (3)  all 
of  PG&E's  interest  in  the  Trans  Texas 
pipeline  segment  running  from  Dewville 
to  Katy.  Prior  to  PG&E's  Acquisition  in 
1997,  these  three  pipeline  segments 
were  known  as  the  Teco  Pipeline.  The 


Proposed  Respondents  must  divest  the 
Teco  Pipeline  to  Duke  Energy  Field 
Services,  LLC  ("Duke,"  a  subsidiary  of 
the  Duke  Corporation).  The  Proposed 
Consent  Order  also  requires  Proposed 
Respondents  to  divest  all  of  PG&E's 
pipeline  assets  in  Matagorda  to  Panther 
Pipeline.  The  Proposed  Respondents 
must  divest  these  assets  to  these 
approved  buyers  not  later  than  10  days 
after  the  Commission  places  the 
Agreement  Containing  Consent  Order 
on  the  public  record  or  the  closing  of 
the  Acquisition,  whichever  is  later. 

Under  the  terms  of  the  Proposed 
Consent  Order,  in  the  event  that  El  Paso 
does  not  divest  the  assets  required  to  be 
divested  under  the  terms  and  time 
constraints  of  the  Proposed  Consent 
Order,  the  Commission  may  appoint  a 
trustee  to  divest  those  assets, 
expeditiously,  and  at  no  minimum 
price. 

For  a  period  of  ten  (10)  years  from  the 
date  the  Proposed  Consent  Order 
becomes  final,  the  Proposed  Consent 
Order  prohibits  El  Paso  from  acquiring, 
directly  or  indirectly,  any  of  the  assets 
that  are  to  be  divested  or  altering  the 
governance  provisions  of  the  Teco 
pipeline  without  obtaining  the  prior 
approval  of  the  Commission.  PG&E's 
obligations  under  the  Proposed  Consent 
Order  terminate  after  completing  the 
Acquisition. 

Tne  Proposed  Consent  Order  also 
requires  the  Proposed  Respondents  to 
provide  the  Commission  with  a  report  of 
compliance  with  the  terms  of  the 
Proposed  Consent  Order  within  thirty 
(30)  days  after  the  Order  becomes  final. 
Proposed  Respondents  must  also  file 
annual  compliance  reports  detailing 
their  compliance  with  the  notice 
provisions  under  the  Proposed  Consent 
Order. 

A.  Resolution  of  the  Competitive 
Concerns 

The  Proposed  Consent  Order,  if 
finally  issued  by  the  Commission, 
would  settle  all  of  the  charges  alleged  in 
the  Commission's  Proposed  Complaint. 

1.  The  Proposed  Order  Resolves 
Competitive  Concerns  in  the  Permian 
Basin  and  Central  Texas 

Under  the  terms  of  the  Proposed 
Consent  Order,  Respondent  El  Paso  will 
divest  all  of  its  interest  in  the  Oasis  Pipe 
Line  Company  to  Aquila,  Dow.  and  the 
Oasis  Pipe  Line  Company.  Proposed 
Respondents  also  have  agreed  to  divest 
to  Duke  all  of  the  Teco  Pipeline. 

El  Paso  will  sell  its  Oasis  Pipe  Line 
Company  stock  to  Dow.  Aquila  and  the 
Oasis  Pipe  Line  Company.  Oasis  Pipe 
Line  Company  will  retire  its  El  Paso 
stock.  Oasis  currently  operates  as  a 


single  pipeline  with  three  owners. 
Aquila.  Dow  and  El  Paso.  After  the 
proposed  divestitures  are  completed.  El 
Paso  will  no  longer  have  any  interest  in 
the  Oasis  Pipe  Line  Company,  and 
current  owners  will  continue  to  own 
and  operate  Oasis.  The  divestiture 
therefore  enables  Oasis  to  compete  with 
El  Paso  and  Duke  to  ser\'e  Permian 
Basin  producers  and  marketers  of 
natural  gas. 

The  Teco  Pipeline  is  being  divested  to 
Duke,  a  firm  that  is  not  presently  in  the 
market.  Under  the  Proposed  Consent 
Order,  Duke  will  be  able  to  sell  gas  on 
or  expand  the  Teco  Pipeline  without 
obtaining  the  approval  of  El  Paso.  These 
protections  will  afford  Duke  the 
opportunity  to  compete  with  El  Paso  to 
serx'e  the  Permian  Basin.  In  1999,  Duke 
had  annual  revenues  of  S21.7  billion. 
Duke  currently  owns  and  operates 
natural  gas  and  other  pipelines  through 
the  United  States. 

The  proposed  divestitures  resolve 
competitive  concerns  in  the  Permian 
Basin  by  giving  Permian  producers  two 
new  options  for  transportation.  The 
proposed  divestitures  lower  Permian 
Basin  concentration  levels  below  pre- 
Acquisition  concentration  levels.  The 
proposed  divestitures  also  give  Permian 
producers  new  options  for  shipping 
natural  gas  to  the  most  desirable 
destination.  Before  the  Acquisition. 
Permian  producers  had  tw  o  companies 
competing  to  deliver  gas  to  Central 
Texas,  PG&E  and  Oasis  (owned  by  El   ^ 
Paso).  After  the  divestitures,  they  will 
have  three  alternatives,  Duke,  Oasis 
(independent  of  El  Paso)  and  El  Paso. 

In  Central  Texas,  the  divestiture 
creates  a  market  less  concentrated  than 
before  the  proposed  Acquisition. 
Presently,  firms  that  need  natural  gas 
transportation  have  two  primary- 
options.  Oasis  and  PG&E.  After  the 
divestiture  these  firm  will  have  a  third 
option  in  Duke. 

2.  The  Proposed  Order  Resolves 
Competitive  Concerns  in  the  Matagorda 
Area 

Under  the  terms  of  the  Proposed 
Consent  Order,  Proposed  Respondents 
will  divest  PG&E's  Matagorda  area 
pipeline  assets  to  Panther  Pipeline 
Company.  Panther  has  substantial 
experience  operating  pipeline  and 
gathering  systems.  By  divesting  all  of 
the  PG&E  assets,  Matagorda  producers 
will  continue  to  have  two  pipelines 
with  which  they  may  contract  for 
natural  gas  transportation. 

B.  Opportunity  for  Public  Comment 

The  Proposed  Consent  Order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
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interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
Proposed  Consent  Order  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
Proposed  Consent  Order  or  make  it 
final. 

By  accepting  the  Proposed  Consent 
Order  subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
Proposed  Complaint  will  be  resolved. 
The  purpose  of  this  analysis  is  to  invite 
public  comment  on  the  Proposed 
Consent  Order,  including  the  proposed 
divestitures,  to  aid  the  Commission  in 
its  determination  of  whether  it  should 
make  final  the  Proposed  Consent  Order 
This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  Proposed  Consent  Order,  nor  is  it 
intended  to  modifv'  the  terms  of  the 
Proposed  Consent  Order  in  any  way 

By  direction  of  the  Commission. 
Benjamin  I.  Berman, 
Acting  Secretary 
IFR  Dot   00-33259  Filed  12-28-00;  8:45  am) 

BILLING  COOe  67SO-01-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  981  0237] 

FMC  Corporation;  and  Asahi  Chemical 
Industry  Co.  Ltd.;  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 


SUMIMARY:  The  consent  agreements  in 
these  two  matters  settle  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  or 
unfair  methods  of  competition.  The 
attached  .\nalysis  to  Aid  Public 
Conunent  describes  both  the  allegations 
in  the  draft  complaints  that  accompany 
the  consent  agreements  and  the  terms  of 
the  consent  orders — embodied  in  the 
consent  agreements — that  would  settle 
these  allegations. 

DATES:  Comments  must  be  received  on 
or  before  Januarv-  22.  2001. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretart'. 
Room  159.  600  Pennsvlvania  Ave.,  N\V  . 
Washington,  DC  20580 
FOR  FURTHER  INFORIMATION  CONTACT: 
Michael  Antalics.  FTC/H-374.  600 
Pennsvlvania  Ave.,  NW.,  Washington. 
DC  20580.  (202)  326-2821. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 


46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (167  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint,  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  December  21,  200),  on 
the  World  Wide  Web,  at  "http:// 
www.ft.gov/os/2000/12/index.htm."  A 
paper  copv  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary.  Room  159.  600  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3' .!  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  conmients  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commissions  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Orders 
To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  agreements  to  proposed 
consent  orders  from  FMC]  Corporation 
(  "FMC '■)  and  from  Asahi  Chemical 
Industry-  Co.  Ltd.  ("Asahi  Chemical"). 
FMC  has  it  principal  place  of  business 
in  Chicago.  Illinois  Asahi  Chemical  has 
its  principal  place  of  business  in  Tokyo, 
Japan. 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
thirty  (30)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
.\fter  thirty  (30)  days,  the  Commission 
will  again  review  the  agreements  and 
the  comments  received,  and  decide 
whether  it  should  withdraw  from  the 
agreements  or  make  final  the 
agreements'  proposed  orders. 

The  Commission's  multi-count 
complaint  charges  that  FMC  and  Asahi 
(Chemical  (collectively  referred  to  as 
"respondents  ")  have  violated  Section  5 
of  the  Federal  Trade  Commission  Act  by 
conspiring  to  monopolize  the  world 
market  for  microcrystalline  cellulose. 


and  by  agreeing  to  divide  territories  for 
the  sale  of  microcrystalline  cellulose.  In 
addition,  FMC  is  charged  with 
attempting  to  monopolize  the  relevant 
market  and  with  inviting  a  competitor  to 
collude. 

According  to  the  complaint, 
microcrystalline  cellulose  ("MCC")  is 
derived  from  purified  wood  cellulose 
and  is  used  primarily  as  a  binder  in  the 
manufacture  of  pharmaceutical  tablets. 
MCC  is  a  component  of  nearly  all 
pharmaceutical  tablets  sold  in  the 
United  States  today.  During  the  term  of 
the  conspiracy,  FMC  was  the  largest 
manufacturer  and  seller  of  MCC  in  the 
world.  Asahi  Chemical  was  the  second 
largest  seller  of  MCC  in  the  world,  and 
the  dominant  supplier  of  MCC  in  Japan. 

The  complaint  alleges  that,  for  over  a. 
decade,  FMC  engaged  in  a  course  of 
conduct  designed  to  neutralize  or 
eliminate  competing  sellers  of  MCC  and 
to  secure  monopoly  power.  In  or  about 
1984,  FMC  entered  into  a  conspiracy 
with  Asahi  Chemical  to  divide 
territories.  FMC  agreed  that  it  would  not 
sell  any  MCC  product  to  customers 
located  in  Japan  or  East  Asia  without 
the  consent  of  Asahi  Chemical.  In 
return,  Asahi  Chemical  agreed  that  it 
would  not  sell  any  MCC  product  to 
customers  located  in  North  America  or 
Europe  without  the  consent  of  FMC. 

In  addition,  the  complaint  alleges  that 
FMC  invited  three  smaller  producers  of 
MCC  to  join  with  FMCC  in  collusive 
and  anticompetitive  conduct.  The  three 
firms  solicited  by  FMC  were  Ming  Tai 
Chemical  Co.,  Ltd.  ("Ming  Tai"),  Wei 
Ming  Pharmaceutical  Mfg.  Co.,  Ltd. 
("Wei  Ming"),  and  the  Mendell  division 
of  Penwest,  Ltd.  ("Mendell"). 

According  to  the  complaint,  in  1994 
Ming  Tai  and  Wei  Ming  emerged  as 
significant  suppliers  of  MCC  to  portions 
of  the  Asian  MCC  market.  FMC  was 
concerned  that  these  Taiwan-based 
manufacturers  would  next  compete  for 
FMC's  MCC  accounts  in  North  America 
and  Europe.  In  or  about  January  1995, 
FMC  proposed  to  Ming  Tai  that  it  grant 
FMC  the  exclusive  right  to  distribute  all 
MCC  exported  from  Taiwan  by  Ming 
Tai.  Also  in  or  about  January  1995,  FMC 
proposed  to  Wei  Ming  that  it  sell  MCC 
to  FMC  on  an  exclusive  basis.  In  seeking 
these  arrangements,  FMC's  intent  was  to 
exclude  competition  from  the 
Taiwanese  manufacturers  and  thereby 
secure  monopoly  power.  Neither  Ming 
Tai  nor  Wei  Ming  accepted  FMC'c 
invitation. 

The  compliant  further  alleges  that,  in 
1995,  Mendell  posed  a  competitive 
threat  to  FMC's  position  as  the 
dominant  seller  of  MCC  to 
pharmaceutical  manufacturers  in  North 
America  and  Europe.  Mendell  had 
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recently  opened  an  MCC  manufacturing 
facility  in  the  United  States,  and  was 
actively  seeking  to  expand  its  sales.  In 
April  1995,  FMC  proposed  to  Mendell 
that  the  two  firms  enter  into  a  market 
division  agreement.  Mendell  did  not 
accept  FMC's  invitation.* 

FMC  and  Asahi  Chemical  have  signed 
consent  agreements  containing  the 
proposed  consent  orders.  The  proposed 
consent  orders  would  prohibit  FMC  and 
Asahi  Chemical  from: 

(i)  Agreeing  with  competitors  to  divide  or 
allocate  markets,  customers,  contracts,  or 
geographic  territories  in  connection  with  the 
sale  of  MCC,  or  (ii)  agreeing  with  competitors 
to  refrain  in  whole  or  in  part  from  producing, 
selling,  or  marketing  MCC.  The  respondents 
would  also  be  barred  from  inviting  or 
soliciting  such  agreements  not  to  compete. 

Further,  in  order  to  eradicate  the 
anticompetitive  effects  of  the  alleged 
conspiracy,  FMC  is  barred  from  serving 
as  the  U.S.  distributor  for  any  competing 
manufacturer  of  MCC  (including  Asahi 
Chemical)  for  a  period  of  ten  years. 
Further,  for  a  period  of  five  years,  FMC 
may  not  distribute  in  the  United  States 
£uiy  other  excipient  manufactured  by 
Asahi  Chemical.  2 

The  proposed  consent  orders  contain 
several  limited  exemptions  to  the  above- 
described  provisions  intended  to  permit 
FMC  and  Asahi  Chemical  to  engage  in 
certain  lawful  and  pro-competitive 
conduct.  For  example,  notwithstanding 
the  broad  prohibition  on  agreeing  to 
divide  markets,  each  respondent  would 
be  permitted  to  enter  into  exclusive 
trademark  license  agreements,  to 
enforce  its  intellectual  property  rights, 
and  to  abide  by  reasonable  restraints 
ancillary  to  lawful  joint  venture 
agreements.  In  any  action  by  the 
Commission  alleging  violations  of  the 
consent  order,  each  respondent  would 
bear  the  burden  of  proof  in 
demonstrating  that  its  conduct  satisfied 
the  conditions  of  the  exemption. 

The  proposed  consent  orders  contain 
provisions  to  assist  the  Comjnission  in 
monitoring  the  respondents'  compliance 
with  the  orders.  FMC  would  be  required 
to  retain  copies  of  written 
communications  with  competing  MCC 
manufacturers,  and  upon  request,  to 
make  such  dociunents  available  to  the 
Commission.  Asahi  Chemical  would  be 
required  to  produce  to  the  Commission 
all  documents  reasonably  necessary  for 


'  FMC's  efforts  to  recruit  Ming  Tai,  Wei  Ming,  and 
Mendell  to  enter  into  anticompetitive  arrangements, 
as  alleged  in  tiie  complaint,  support  the  attempted 
monopolization  claim.  See  Complaint  1 22.  FMC's 
invitation  to  Mendell  was  the  most  patently 
anticompetitive  of  the  three,  and  is  the  basis  for  an 
independent  cause  of  action.  See  Complaint  1 23. 

'  An  excipient  is  an  inactive  ingredient  used  in 
the  manufacture  of  pharmaceutical  products. 


the  purpose  of  determining  or  securing 
compliance  with  the  consent  order, 
without  regard  to  whether  the 
documents  are  located  in  the  United 
States  or  in  another  jurisdiction. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  00-33258  Filed  12-28-00;  8:45  am) 

BILUNG  COOE  675(M)1-M 


OFRCE  OF  GOVERNMENT  ETHICS 

Study  Under  the  Presidential 
Transttion  Act  of  2000  on  Improving 
the  Rnanclal  Disclosure  Process  for 
Executive  Branch  Presidential 
Nominees;  Opportunity  for  Comment 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Government 
Ethics  is  conducting  a  study  imder  the 
Presidential  Transition  Act  of  2000  on 
improving  the  financial  disclosure 
process  for  executive  branch 
Presidential  nominees.  This  notice 
indicates  the  pendency  of  OGE 's  study 
and  provides  the  public  and  agencies  an 
opportunity  to  comment. 
DATES:  Any  comments  should  be 
received  by  January  29,  2001. 
ADDRESSES:  Send  any  comments  to  the 
Office  of  Govenunent  Ethics,  Suite  500, 
1201  New  York  Avenue,  NW., 
Washington,  DC  20005-3917,  Attention: 
Ms.  Jane  S.  Ley.  Comments  may  also  be 
sent  electronically  to  OGE's  Internet  E- 
mail  address  at  usoge@oge.gov.  For  E- 
mail  messages,  the  subject  line  should 
include  the  following  reference — 
"Comments  Regarding  Financial 
Disclosure  Process  Study." 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
S.  Ley,  Deputy  Director  for  Government 
Relations  and  Special  Projects,  Office  of 
Government  Ethics,  telephone:  202- 
208-8022;  TDD:  202-208-8025;  FAX: 
202-208-8037. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  in  the  midst  of 
a  six-month  study  under  section  3  of  the 
Presidential  Transition  Act  of  2000, 
Public  Law  106-293  (October  12,  2000), 
on  improving  the  financial  disclosure 
process  for  executive  branch 
Presidential  nominees  required  to  file 
reports  under  section  101(b)  of  the 
Ethics  in  Covermnent  Act  of  1978  (5 


U.S.C.  appendix).  Within  six  months  of 
the  date  of  enactment  of  the  new  law 
(that  is,  by  April  12,  2001),  OGE  has  to 
submit  a  report  based  on  the  study  to 
the  Committee  on  Governmental  Affairs 
of  the  U.S.  Senate  and  Committee  on 
Government  Reform  of  the  U.S.  House 
of  Representatives. 

Under  the  law,  OGE's  report  will 
include  recommendations  and 
legislative  proposals  on  streamlining, 
standardizing  and  coordinating  the 
financial  disclosure  process  and 
requirements  for  executive  branch 
Presidential  nominees  as  well  as 
avoiding  duplication  and  burden  with 
respect  to  financial  information 
disclosed  to  the  White  House,  OGE,  and 
the  Senate.  The  report  may  also  address 
other  matters  relevant  to  the  process,  as 
OGE  deems  appropriate.  The  law  further 
provides  that  the  recommendations  and 
proposals  cannot,  if  implemented,  have 
the  effect  of  lessening  substantive 
compliance  with  any  conflict  of  interest 
requirement.  Presidential  nominees 
subject  to  Senate  confirmation  are 
currently  required  to  file  detailed  Public 
Financial  Disclosure  Reports  (the 
Standard  Form  (SF)  278  for  executive 
branch  nominees)  with  their  agencies 
and  OGE,  as  well  as  certain  financial 
and  other  information  filed  with  the 
White  House,  on  the  national  security 
position  questionnaire  (SF  86) 
processed  by  the  Federal  Bureau  of 
Investigation,  and  on  various 
questionnaires  developed  by  the 
respective  confirming  Senate 
committees. 

As  part  of  its  consideration  of  these 
important  matters,  OGE  believes  it 
would  be  both  appropriate  and  helpful 
to  give  the  public  and  agencies  an 
opportunity  to  express  their  views. 
Interested  persons  may  submit 
comments  to  OGE,  to  be  received  by 
Januar\'  29,  2001,  regarding  any  specific 
part  of  the  financial  disclosure  process 
study  or  just  to  give  general  views  on 
the  study  in  order  to  assist  OGE. 

.Approved:  December  21,  2000. 
Amy  L.  Comstock, 

Director.  Office  of  Government  Ethics. 

[PR  Doc.  00-33220  Filed  12-28-00;  8:45  am] 

BILUNG  CODE  6345-0 1-U 


83040 


Federal  Register / Vol.  65,  No.  251 /Friday,  December  29,  2000 /Notices 


Federal  Register / Vol.  65,  No.  251 /Friday,  December  29,  2000 /Notices 


83041 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98P-11 21] 

Grated  Parmesan  Ctieesa  Deviating 
From  Identity  Standard;  Temporary 
Permit  for  Market  Testing;  Extension  of 
Temporary  Permit 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  extension  of  temporary 

permit. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
extension  of  a  temporary  permit  issued 
to  Kraft  Foods,  Inc.,  to  marlcet  test 
products  designated  as  ■100%  Grated 
Parmesan  Cheese"  that  deviate  from  the 
U.S.  standards  of  identity  for  parmesan 
cheese  and  grated  cheese.  The  extension 
will  allow  the  permit  holder  to  continue 
to  collect  data  on  consumer  acceptance 
of  the  products  while  the  agency  takes 
action  on  a  petition  to  amend  the 
standard  of  identity  for  parmesan  cheese 
that  was  submitted  by  the  permit 
holder. 

DATES:  The  new  expiration  date  of  the 
permit  will  be  either  the  effective  date 
of  a  final  rule  amending  the  standard  of 
identity  for  parmesan  cheese  that  may 
result  from  the  permit  holders  petition 
or  30  davs  after  denial  of  the  petition, 
whichever  the  case  may  be 
FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  A.  Carey.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-«22).  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202-20.5-4168 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  130.17.  FDA 
issued  a  temporary  permit  to  Kraft 
Foods,  Inc.,  Three  Lakes  Dr..  Northfield, 
IL  60093-2753,  to  market  test  products 
identified  as  "parmesan  cheese"  that 
deviate  from  the  U.S.  standards  of 
identity  for  parmesan  cheese  (21  CFR 
133.165)  and  grated  cheeses  (21  CFR 
133.146)  (see  64  FR  16743,  April  6, 
1999).  The  agencv  issued  the  permit  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standard  of  identity  for  parmesan  cheese 
issued  under  section  401  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
341).  The  permit  covers  limited 
interstate  market  testing  of  products 
identified  as  "parmesan  cheese"  that 
deviate  from  the  standardized  parmesan 
cheese  products  described  in  21  CFR 
part  133  in  that  the  product  is 
formulated  by  using  a  different  enzyme 
technology  that  fully  cures  the  cheese  in 
6  months  rather  than  10  months.  The 


test  product  meets  all  the  requirements 
of  the  standard  with  the  exception  of 
this  deviation. 

On  August  28,  2000,  Kraft  Foods,  Inc. 
requested  that  its  temporary  permit  be 
extended  to  allow  for  additional  time  for 
the  market  testing  of  its  products  under 
the  permit  in  order  to  gain  additional 
information  in  support  of  its  petition. 
The  petition  requests  FDA  to  amend  the 
standard  of  identity  for  parmesan  cheese 
to  change  the  curing  time  from  10 
months  to  6  months. 

The  agency  finds  that  it  is  in  the 
interest  of  consumers  to  issue  an 
extension  of  the  time  period  for  the 
market  testing  of  products  identified  as 
parmesan  cheese  to  gain  information  on 
consumer  expectation  and  acceptance. 
FDA  is  inviting  interested  persons  to 
participate  in  the  market  test  under  the 
conditions  that  apply  to  Kraft  Foods 
(eg.,  the  composition  of  the  test 
product),  except  that  a  different 
condition  for  the  designated  area  of 
distribution  may  apply.  Any  person 
who  wishes  to  participate  in  the 
extended  market  test  must  notify,  in 
writing,  the  Director,  Division  of 
Standards  and  Labeling  Regulations, 
(3ffice  of  Nutritional  Products.  Labeling 
and  Dietary  Supplements,  Center  for 
Food  Safetv  and  Applied  Nutrition 
(HFS-820).  Food  and  Drug 
Administration.  200  C  St.  SW.. 
Washington,  DC:  20204.  The  notification 
must  include  a  description  of  the  test 
products  to  be  distributed,  a 
justification  statement  for  the  amount 
requested,  the  area  of  distribution,  and 
the  labeling  that  will  be  used  for  the  test 
product  (i.e..  a  draft  label  for  each  size 
of  container  and  each  brand  of  product 
to  be  market  tested).  The  information 
panel  of  the  label  must  bear  nutrition 
labeling  in  accordance  with  21  CFR 
101.9  Each  of  the  ingredients  used  in 
the  food  must  be  declared  on  the  label 
as  required  by  the  applicable  sections  of 
21  CFR  part  101. 

Therefore,  under  the  provisions  of  21 
CFR  130.17(i).  FDA  is  extending  the 
temporary  permit  granted  to  Kraft 
Foods.  Inc..  Three  Lakes  Dr..  Northfield, 
IL  60093-2753  to  provide  for  continued 
market  testing  on  an  annual  basis  of  86 
million  pounds.  The  test  products  will 
bear  the  name  "100%  Grated  Parmesan 
Cheese."  FDA  is  extending  the 
expiration  date  of  the  permit  so  that  the 
permit  expires  either  on  the  effective 
date  of  a  final  rule  amending  the 
standard  of  identity  for  parmesan  cheese 
that  mav  result  from  the  permit  holder's 
petition  or  30  days  after  denial  of  the 
petition,  whichever  the  case  may  be.  All 
other  conditions  and  terms  of  this 
permit  remain  the  same. 


Dated:  December  12.  2000. 
Christine  J.  l*wis. 

Director.  Office  of  Nutritional  Products 
Labeling  and  Dietary  Supplements.  Center  for 
Food  Safety  and  Applied  Nutrition. 
|FR  Doc.  00-33373  Filed  12-28-00;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Veterinary  Antimicrobial  Decision 
Support  System 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  Center  for 
Veterinary  Medicine  (CVM)  announces 
that  funds  may  be  available  to  support 
an  unsolicited  grant  application 
submitted  by  Iowa  State  University.  The 
applicant  has  requested  funds  to 
develop  a  web-based,  peer-reviewed 
antimicrobial  decision  support  system 
centered  on  therapeutic  applications 
that  will  allow  food  animal  veterinary 
practitioners  to  utilize  all  available 
information  in  the  construction  of 
antimicrobial  regimens. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Peggy  L.  Jones,  Division 
of  Contracts  and  Procurement 
Management  (HFA-520),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  2129,  Rockville,  MD 
20857, 301-827-7160. 
Correspondence  hand-carried  or 
commercially  delivered  should  be 
addressed  to  5630  Fishers  Lane 
(HFA-520),  rm.  2129.  Rockville, 
MD  20857. 
Regarding  the  programmatic  aspects 
of  this  notice:  David  B.  Batson, 
Office  of  Research,  Center  for 
Veterinary  Medicine  (HFV-502), 
Food  and  Drug  Administration, 
8401  Muirkirk  Rd.,  Laurel.  MD 
20708. 301-827-8021. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose  of  the  Project 

The  specific  aims  of  the  project  are  as 
follows:  (1)  Perform  extensive  literature 
searches  to  identify  pharmacokinetic, 
pharmacodynamic,  clinical  trial, 
antimicrobial  pathogen  susceptibility, 
regulatory,  food  safety,  and  approval 
process  information  pertinent  to  the 
veterinary  antimicrobial  decision 
support  system  (VADS);  (2)  develop  and 
applv  standard  operating  procedures  for 


evaluating  the  quality  and  reliability  of 
information  and  data  for  use  in 
developing  the  VADS  system  contents; 
(3)  apply  the  principles  of 
pharmacology  in  constructing 
therapeutic  regimens  for  use  when 
approved  cmtimicrobial  products  are  not 
effective  as  labeled;  (4)  design  a 
relational  database  allowing  a  user  to 
efficiently  search  the  VADS  system  for 
label  and  extralabel  regimens  based  on 
therapeutic  applications,  and  to  then 
review  regulatory  and  food  safety 
information  applicable  to  these 
regimens;  and  (5)  subject  the  VADS 
system  content  to  review  prior  to  release 
and  then  constantly  upgrade  the  content 
on  the  basis  of  new  information  and 
review  by  users. 

n.  Eligible  Applicants 

Assistance  may  only  be  provided  to 
Iowa  State  University  because  of  the 
following: 

1.  Iowa  State  University  is  the  ordy 
organization  that  submitted  an 
unsolicited  application  for  the  purpose 
stated  above. 

2.  The  project  proposed  by  the 
applicant  is  unique  and  innovative  in 
that  pharmacokinetic, 
pharmacodynamic,  clinical  tried,  and 
pathogen  susceptibility  information  will 
be  interpreted  by  clinical 
pharmacologists  and  reviewed  by  other 
experts  in  the  appropriate  fields  prior  to 
inclusion  in  the  system.  Users  may 
either  use  the  information  as  provided 
or  examine  the  transparent  development 
process  used  in  constructing  the  system. 
In  addition,  by  compiling  available 
information  to  support  prudent 
antimicrobial  use,  the  VADS  system  will 
emphasize  what  information  is  not 
available,  thereby  aiding  researchers  in 
targeting  research  goals. 

3.  The  team  assembled  to  carry  out 
the  proposed  work  is  uniquely  qualified 
to  achieve  the  goals  of  this  application. 
Their  combined  experience 
encompasses  practice  in  academic, 
general,  and  specialized  production 
medicine  settings  as  well  as 
demonstrated  competence  in  the 
application  of  clinical  pharmacology 
and  informatics  in  veterinary  medicine. 
Support  for  the  research  team  and  the 
VADS  system  project  has  already  been 
expressed  in  the  form  of  start  up 
funding  provided  by  veterinary  and 
producer  organizations. 

in.  Funding 

We  anticipate  that  approximately 
$250,000  may  be  made  available  in 
fiscal  year  (FY)  2001  to  support  this 
project.  If  funded  the  award  will  begin 
sometime  in  FY  2001  and  will  be  made 
for  a  12 -month  budget  period  within  a 


project  period  of  up  to  5  years.  Funding 
estimates  may  change.  Continuation 
awards  within  an  approved  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  as  evidenced  by 
required  reports  and  the  availability  of 
funds. 

Dated:  December  22,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-33372  Filed  12-28-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  970-0448] 

Intematlonai  Conference  on 
Harmonlsatlon;  Guidance  on  Q6A 
Specifications:  Test  Procedures  and 
Acceptance  Criteria  for  New  Drug 
Substances  and  New  Drug  Products: 
Chemical  Substances 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guidance  entitled  "Q6A  Specifications: 
Test  Procedures  and  Acceptance  Criteria 
for  New  Drug  Substances  and  New  Drug 
Products:  Chemical  Substances."  The 
guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guidance  describes  or  provides 
recommendations  concerning  the 
selection  of  test  procedures  and  the 
setting  and  justification  of  acceptance 
criteria  for  new  chemical  drug 
substances  and  new  drug  products 
produced  from  them.  The  guidance  is 
intended  to  assist  in  the  establishment 
of  a  single  set  of  global  specifications  for 
new  drug  substances  and  new  drug 
products. 

DATES:  Submit  written  comments  by 
March  29,  2001. 

ADDRESSES:  Submit  WTitten  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Copies  of  the  guidance  are  available 
from  the  Drug  Information  Branch 
(HFD-210),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4573. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  Eric  B. 


Sheinin,  Center  for  Drug  Evaluation 
and  Research  (HFD-003),  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
594-2847,  or  Neil  D.  Goldman, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-20),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852,  301- 
827-0377. 
Regarding  the  ICH:  Janet  J.  Show^alter. 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatorv 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientificallv 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Phaimaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  November 
25,  1997  (62  FR  62890),  FDA  published 
a  draft  tripartite  guidance  entitled  "Q6A 
Specifications:  Test  Procedures  and 
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Acceptance  Criteria  for  New  Drug 
Substances  and  New  Drug  Products: 
Chemical  Substances."  The  notice  gave 
interested  persons  an  opportunity  to 
submit  comments  by  |dnudr\-  2b,  199H. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  on 
October  6.  1999. 

In  accordance  with  FDA's  good 
guidance  practices  regulation  (65  FR 
56468,  September  19,  2000),  this 
document  has  been  designated  a 
guidance,  rather  than  a  guideline. 

The  guidance  provides 
recommendations  on  the  selection  of 
test  procedures  and  the  setting  and 
justification  of  acceptance  criteria  for 
new  drug  substances  of  synthetic 
chemical  origin,  and  new  drug  products 
produced  from  them,  that  have  not  been 
registered  previously  in  the  United 
States,  the  European  Union,  or  Japan. 
This  guidance  is  intended  to  assist  in 
the  establishment  of  a  single  set  of 
global  specifications  for  new  drug 
substances  and  new  drug  products. 

This  guidance  represents  the  agency's 
current  thinking  on  the  selection  of  tests 
procedures  and  the  setting  and 
justification  of  acceptance  criteria  for 
new  chemical  drug  substances  and  new 
drug  products.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
guidance  at  any  time.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
and  received  comments  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday.  An  electronic  version  of 
this  guidance  is  available  on  the  Internet 
at  http://www.fda.gov/cder/guidance/ 
index.htm  or  at  http://www  fda.gov/ 
cber/publica  tions.htm. 

The  text  of  the  guidance  follows: 


Q6A  Specifications:  Test  Procedures 
and  Acceptance  Criteria  for  New  Drug 
Substances  and  New  Drug  Products: 
Chemical  Substances ' 
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1.  introduction 

I  1  Objective  of  the  Guidance 

This  guidance  is  intended  to  assist,  to 
the  extent  possible,  in  the  establishment 
of  a  single  set  of  global  specifications  for 
new  drug  substances  and  new  drug 
products  It  provides  guidance  on  the 
setting  and  justification  of  acceptance 
criteria  and  the  selection  of  test 
procedures  for  new  drug  substances  of 
svnthetic  chemical  origin,  and  new  drug 
products  produced  from  them,  that  have 
not  been  registered  previously  in  the 
United  States,  the  European  Union,  or 
lapan. 

1.2  Background 

A  specification  is  defined  as  a  list  of 
tests,  references  to  analytical 
procedures,  and  appropriate  acceptance 
criteria  that  are  numerical  limits,  ranges, 
or  other  criteria  for  the  tests  described. 
It  establishes  the  set  of  criteria  to  which 


'  This  guidance  represents  the  Food  and  Drug 
Adnuni.strations  current  thinkinR  on  this  topic.  It 
does  not  creatt"  or  confer  anv  ^l^hts  fur  or  on  any 
person  and  does  not  <iperal('  In  hind  FD.\  or  the 
public  .An  alternative  approai  h  may  be  used  if  such 
approach  satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 


a  drug  substance  or  drug  product  should 
conform  to  be  considered  acceptable  for 
its  intended  use.  "Conformance  to 
specifications"  means  that  the  drug 
substance  and/or  drug  product,  when 
tested  according  to  the  listed  analytical 
procedures,  will  meet  the  listed 
acceptance  criteria.  Specifications  are 
critical  quality  standards  that  are 
proposed  and  justified  by  the 
manufacturer  and  approved  by 
regulatory  authorities  as  conditions  of 
approval. 

Specifications  are  one  part  of  a  total 
control  strategy  for  the  drug  substance 
and  drug  product  designed  to  ensure 
product  quality  and  consistency.  Other 
parts  of  this  strategy  include  thorough 
product  characterization  during 
development,  upon  which 
specifications  are  based,  and  adherence 
to  good  manufacturing  practices 
(GMPs).  e.g..  suitable  facilities,  a 
validated  manufacturing  process, 
validated  test  procedures,  raw  materials 
testing,  in-process  testing,  stability 
testing. 

Specifications  are  chosen  to  confirm 
the  quality  of  the  drug  substance  and 
drug  product  rather  than  to  establish 
full  characterization,  and  should  focus 
on  those  characteristics  found  to  be 
useful  in  ensuring  the  safety  and 
efficacy  of  the  drug  substance  and  drug 
product. 

1.3  Scope  of  the  Guidance 

The  quality  of  drug  substances  and 
drug  products  is  determined  by  their 
design,  development,  in-process 
controls,  GMP  controls,  process 
validation,  and  by  specifications 
applied  to  them  throughout 
development  and  manufacture.  This 
guidance  addresses  specifications,  i.e., 
those  tests,  procedures,  and  acceptance 
criteria  that  play  a  major  role  in  assuring 
the  quality  of  the  new  drug  substance 
and  new  drug  product  at  release  and 
during  shelf  life.  Specifications  are  an 
important  component  of  quality 
assurance,  but  are  not  its  only 
component.  All  of  the  factors  listed 
above  are  considered  necessary  to 
ensure  consistent  production  of  drug 
substances  and  drug  products  of  high 

quality. 

This  guidance  addresses  only  the 
marketing  approval  of  new  drug 
products  (including  combination 
products)  and,  where  applicable,  new 
drug  substances;  it  does  not  address 
drug  substances  or  drug  products  during 
the  clinical  research  stages  of  drug 
development.  This  guidance  may  be 
applicable  to  synthetic  and 
semisynthetic  antibiotics  and  synthetic 
peptides  of  low  molecular  weight; 
however,  it  is  not  sufficient  to 
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adequately  describe  specifications  of 
higher  molecular  weight  peptides  and 
polypeptides,  and  biotechnological/ 
biological  products.  The  ICH  guidance 
on  "Q6B  Specifications:  Test  Procedures 
and  Acceptance  Criteria  for 
Biotechnological/Biological  Products" 
addresses  guidance  specifications,  tests, 
and  procedures  for  biotechnological/ 
biological  products. 
Radiopharmaceuticals,  products  of 
fermentation,  oligonucleotides,  herbal 
products,  and  crude  products  of  animal 
or  plant  origin  are  similarly  not  covered. 

Guidance  is  provided  with  regard  to 
acceptance  criteria  that  should  be 
established  for  all  new  drug  substances 
and  new  drug  products,  i.e.,  universal 
acceptance  criteria,  and  those  that  are 
considered  specific  to  individual  drug 
substances  and/or  dosage  forms.  This 
guidance  should  not  be  considered  all 
encompassing.  New  analytical 
technologies,  and  modifications  to 
existing  technology,  are  continually 
being  developed.  Such  technologies 
should  be  used  when  justified. 

Dosage  forms  addressed  in  this 
guidance  include  solid  oral  dosage 
forms,  liquid  oral  dosage  forms,  and 
parenterals  (small  and  large  volume). 
This  is  not  meant  to  be  an  all-inclusive 
list,  or  to  limit  the  number  of  dosage 
forms  to  which  this  guidance  applies. 
The  dosage  forms  presented  serve  as 
models  that  may  be  applicable  to  other 
dosage  forms  that  have  not  been 
discussed.  The  extended  application  of 
the  concepts  in  this  guidance  to  other 
dosage  forms,  e.g.,  to  inhalation  dosage 
forms  (powders,  solutions,  etc.),  to 
topical  formulations  (creams,  ointments, 
gels),  and  to  transdermal  systems,  is 
encouraged. 

2.  General  Concepts 

The  following  concepts  are  important 
in  the  development  and  setting  of 
harmonized  specifications.  They  are  not 
universally  applicable,  but  each  should 
be  considered  in  particular 
circumstances.  This  guidance  presents  a 
brief  definition  of  each  concept  and  an 
indication  of  the  circumstances  under 
which  it  may  be  applicable.  Generally, 
proposals  to  implement  these  concepts 
should  be  justified  by  the  applicant  and 
approved  by  the  appropriate  regulatory 
authority  before  being  put  into  effect. 

2.1  Periodic  or  Skip  Testing 

Periodic  or  skip  testing  is  the 
performance  of  specified  tests  at  release 
on  preselected  batches  and/or  at 
predetermined  intervals,  rather  than  on 
a  batch-by-batch  basis,  with  the 
understanding  that  those  batches  not 
being  tested  still  meet  all  acceptance 
criteria  established  for  that  product. 


This  represents  a  less  than  full  schedule 
of  testing  and  should  therefore  be 
justified  and  presented  to  and  approved 
by  the  regulatory  authority  prior  to 
implementation.  This  concept  may  be 
applicable  to,  for  example,  residual 
solvents  and  microbiological  testing  for 
solid  oral  dosage  forms.  It  is  recognized 
that  only  limited  data  may  be  available 
at  the  time  of  submission  of  an 
application  (see  section  2.5).  This 
concept  should  therefore  generally  be 
implemented  postapproval.  When 
tested,  any  failure  to  meet  acceptance 
criteria  established  for  the  periodic  test 
should  be  handled  by  proper 
notification  of  the  appropriate 
regulatory  authority(ies).  If  these  data 
demonstrate  a  need  to  restore  routine 
testing,  then  batch-by-batch  release 
testing  should  be  reinstated, 

2.2  Release  vs.  Shelf-Life  Acceptance 
Criteria 

The  concept  of  different  acceptance 
criteria  for  release  vs.  shelf-life 
specifications  applies  to  drug  products 
only;  it  pertains  to  the  establishment  of 
more  restrictive  criteria  for  the  release  of 
a  drug  product  than  are  applied  to  the 
shelf  life.  Examples  where  this  may  be 
applicable  include  assay  and  impurity 
(degradation  product)  levels.  In  Japan 
and  the  United  States,  this  concept  may 
only  be  applicable  to  in-house  criteria, 
and  not  to  the  regulatory  release  criteria. 
Thus,  in  these  regions,  the  regulatory 
acceptance  criteria  are  the  same  from 
release  throughout  shelf  life;  however, 
an  applicant  may  choose  to  have  tighter 
in-house  limits  at  the  time  of  release  to 
provide  increased  assurance  to  the 
applicant  that  the  product  will  remain 
within  the  regidatory  acceptance  criteria 
throughout  its  shelf  life.  In  the  European 
Union  there  is  a  regulatory  requirement 
for  distinct  specifications  for  release  and 
for  shelf  life  where  different. 

2.3  In-Process  Tests 

In-process  tests,  as  presented  in  this 
guidance,  are  tests  that  may  be 
performed  during  the  manufacture  of 
either  the  drug  substance  or  drug 
product,  rather  than  as  part  of  the 
formal  battery  of  tests  that  are 
conducted  prior  to  release. 

In-process  tests  that  are  only  used  for 
the  purpose  of  adjusting  process 
parameters  within  an  operating  range, 
e.g.,  hardness  and  friability  of  tablet 
cores  that  will  be  coated  and  individual 
tablet  weights,  are  not  included  in  the 
specification. 

Certain  tests  conducted  during  the 
manufacturing  process,  where  the 
acceptcmce  criterion  is  identical  to  or 
tighter  than  the  release  requirement, 
(e.g.,  pH  (hydrogen-ion  concentration) 


of  a  solution)  may  be  sufficient  to  satisiy 
specification  requirements  w'hen  the  test 
is  included  in  the  specification. 
However,  this  approach  should  be 
validated  to  show  that  test  results  or 
product  performance  characteristics  do 
not  change  from  the  in-process  stage  to 
finished  product. 

2.4  Design  and  Development 
Considerations 

The  experience  and  data  accumulated 
during  the  development  of  a  new  drug 
substance  or  product  should  form  the 
basis  for  the  setting  of  specifications.  It 
may  be  possible  to  propose  excluding  or 
replacing  certain  tests  on  this  basis. 
Some  examples  are: 

•  Microbiological  testing  for  drug 
substances  and  solid  dosage  forms  that 
have  been  shown  during  development 
not  to  support  microbial  viability  or 
growth  (see  Decision  Trees  #6  and  #8). 

•  Extractables  from  product 
containers  where  it  has  been 
reproducibly  shown  that  either  no 
extractables  are  found  in  the  drug 
product  or  the  levels  meet  accepted 
standards  for  safety. 

•  Particle  size  testing  may  fall  into 
this  category,  may  be  performed  as  an 
in-process  test,  or  may  be  performed  as 
a  release  test,  depending  on  its 
relevance  to  product  performance. 

•  Dissolution  testing  for  immediate 
release  solid  oral  drug  products  made 
from  highly  water  soluble  drug 
substances  may  be  replaced  by 
disintegration  testing,  if  these  products 
have  been  demonstrated  during 
development  to  have  consistently  rapid 
drug  release  characteristics  (see 
Decision  Trees  #7(1)  through  #7(2)). 

2.5  Limited  Data  Available  at  Filing 

It  is  recognized  that  only  a  limited 
amount  of  data  may  be  available  at  the 
time  of  filing,  which  can  influence  the 
process  of  setting  acceptance  criteria.  As 
a  result,  it  may  be  necessary  to  propose 
revised  acceptance  criteria  as  additional 
experience  is  gained  with  the 
manufacture  of  a  particular  drug 
substance  or  drug  product  (example: 
acceptance  limits  for  a  specific 
impurity).  The  basis  for  the  acceptance 
criteria  at  the  time  of  filing  should 
necessarily  focus  on  safety  and  efficacy. 

When  only  limited  data  are  available, 
the  initially  approved  tests  and 
acceptance  criteria  should  be  reviewed 
as  more  information  is  collected,  with  a 
view  towards  possible  modification. 
This  could  involve  loosening,  as  well  as 
tightening,  acceptance  criteria,  as 
appropriate. 
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2  6  Parametric  Release 

Parametric  release  can  be  used  as  an 
operational  alternative  to  routine  release 
testing  for  the  drug  product  in  certain 
cases,  when  approved  by  the  regulatory- 
authority.  Sterility  testing  for  terminally 
sterilized  drug  products  is  one  e.xample 
In  this  case,  the  release  of  each  batch  is 
based  on  satisfactory  results  from 
monitoring  specific  parameters,  e.g.. 
temperature,  pressure,  and  time  during 
the  terminal  sterilization  phase(s)  of 
drug  product  manufacturing.  These 
parameters  can  generally  be  more 
accurately  controlled  and  measured,  so 
they  are  more  reliable  in  predicting 
sterility  assurance  than  is  end-product 
sterility  testing.  Appropriate  laboratory 
tests  (e.g.,  chemical  or  physical 
indicator)  may  be  included  in  the 
parametric  release  program.  It  is 
important  to  note  that  the  sterilization 
process  should  be  adequately  validated 
before  parametric  release  is  proposed, 
and  maintenance  of  a  validated  state 
should  be  demonstrated  by  revalidation 
at  established  intervals.  When 
parametric  release  is  performed,  the 
attribute  that  is  indirectly  controlled 
(e.g.,  sterility),  together  with  a  reference 
to  the  associated  test  procedure,  still 
should  be  included  in  the 
specifications. 

2  7  Alternative  Procedures 

Alternative  procedures  are  those  that 
may  be  used  to  measure  an  attribute 
when  such  procedures  control  the 
quality  of  the  drug  substance  or  drug 
product  to  an  extent  that  is  comparable 
or  superior  to  the  official  procedure. 
Example:  For  tablets  that  have  been 
shown  not  to  degrade  during 
manufacture,  it  may  be  permissible  to 
use  a  spectrophotometric  procedure  for 
release  as  opposed  to  the  official 
procedure,  which  is  chromatographic. 
However,  the  chromatographic 
procedure  should  still  be  used  to 
demonstrate  compliance  with  the 
acceptance  criteria  during  the  shelf  life 
of  the  product. 

2.8  Pharmacopeial  Tests  and 
Acceptance  Criteria 

References  to  certain  procedures  are 
found  in  pharmacopeias  in  each  region. 
Wherever  they  are  appropriate, 
pharmacopeial  procedures  should  be 
used.  Whereas  differences  in 
pharmacopeial  procedures  and/or 
acceptance  criteria  have  existed  among 
the  regions,  a  harmonized  specification 
is  possible  only  if  the  procedures  and 
acceptance  criteria  defined  are 
acceptable  to  regulatory  authorities  in 
all  regions. 


The  full  utility  of  this  guidance  is 
dependent  on  the  successful  completion 
of  harmonization  of  pharmacopeial 
procedures  for  several  attributes 
commonly  considered  in  the 
spec:it"ication  for  new  drug  substances  or 
new  drug  products.  The  Pharmacopoeial 
Discussion  Group  (PDG)  of  the 
European  Pharmacopeia,  the  Japanese 
Pharmacopoeia  (fP).  and  the  United 
States  Pharmacopeia  has  expressed  a 
commitment  to  achieving 
harmonization  of  the  procedures  in  a 
timely  fashion. 

Where  harmonization  has  been 
achieved,  an  appropriate  reference  to 
the  harmonized  procedure  and 
acceptance  criteria  is  considered 
acceptable  for  a  specification  in  all  three 
regions.  For  example,  after 
harmonization,  sterility  data  generated 
using  the  [P  procedure,  as  well  as  the  fP 
procedure  itself  and  its  acceptance 
criteria,  will  be  considered  acceptable 
for  registration  in  all  three  regions.  To 
signify  the  harmonized  status  of  these 
procedures,  the  pharmacopeias  have 
agreed  to  include  a  statement  in  their 
respective  texts  that  indicates  that  the 
procedures  and  acceptance  criteria  from 
dU  three  pharmacopeias  are  considered 
equivalent  and  are.  therefore, 
interchangeable. 

Since  the  overall  value  of  this 
guidance  is  linked  to  the  extent  of 
harmonization  of  the  analytical 
procedures  and  acceptance  criteria  of 
the  pharmacopeias,  it  is  agreed  by  the 
members  of  the  Q6A  expert  working 
group  that  none  of  the  three 
pharmacopeias  should  change  a 
harmonized  monograph  unilaterally. 
According  to  the  PDG  procedure  for  the 
revision  of  harmonized  monographs  and 
chapters,  "no  pharmacopoeia  shall 
revise  unilaterally  any  monograph  or 
chapter  after  sign-off  or  after 
publication  '■ 

2.9  Evohinii  Technologies 

New  analylical  technologies,  and 
modifications  to  existing  technology,  are 
continually  being  developed.  Such 
technologies  should  be  used  when  they 
are  considered  to  offer  additional 
assurance  of  quality,  or  are  otherwise 
justified. 

2. 1 0  Impact  of  Drug  Substance  on  Drug 
Product  Specified tion s 

In  general,  it  should  not  be  necessary 
to  test  the  drug  product  for  quality 
attributes  uniquely  associated  with  the 
drug  substance.  Example:  It  is  normally 
not  considered  necessary  to  test  the 
drug  product  for  synthesis  impurities 
that  are  controlled  in  the  drug  substance 
and  are  not  degradation  products.  Refer 
to  the  ICH  guidance  on  'QSB  Impurities 


in  New  Drug  Products"  for  detailed 
information. 

2.11  Reference  Standard 

A  reference  standard,  or  reference 
material,  is  a  substance  prepared  for  use 
as  the  standard  in  an  assay, 
identification,  or  purity  test.  It  should 
have  a  quality  appropriate  to  its  use.  It 
is  often  characterized  and  evaluated  for 
its  intended  purpose  by  additional 
procedures  other  than  those  used  in 
routine  testing.  For  new  drug  substance 
reference  standards  intended  for  use  in 
assays,  the  impurities  should  be 
adequately  identified  and/or  controlled, 
and  purity  should  be  measured  by  a 
quantitative  procedure. 

3.  Guidance 

3.1  Specifications:  Definition  and 
Justification 

3.1.1  Definition  of  Specifications 

A  specification  is  defined  as  a  list  of 
tests,  references  to  analytical 
procedures,  and  appropriate  acceptance 
criteria  that  are  numerical  limits,  ranges, 
or  other  criteria  for  the  tests  described. 
It  establishes  the  set  of  criteria  to  which 
a  new  drug  substance  or  new  drug 
product  should  conform  to  be 
considered  acceptable  for  its  intended 
use.  "Conformance  to  specifications" 
means  that  the  drug  substance  and/or 
drug  product,  when  tested  according  to 
the  listed  analytical  procedures,  will 
meet  the  listed  acceptance  criteria. 
Specifications  are  critical  quality 
standards  that  are  proposed  and 
justified  by  the  manufacturer  and 
approved  by  regulatory  authorities  as 
conditions  of  approval. 

It  is  possible  that,  in  addition  to 
release  tests,  a  specification  may  list  in- 
process  tests  as  defined  in  section  2.3. 
periodic  or  skip  tests,  and  other  tests 
that  are  not  always  conducted  on  a 
batch-by-batch  basis.  In  such  cases  the 
applicant  should  specif\'  which  tests  are 
routinely  conducted  batch  by  batch,  and 
which  tests  are  not,  with  an  indication 
and  justification  of  the  actual  testing 
frequency.  In  this  situation,  the  drug 
substance  and/or  drug  product  should 
meet  the  acceptance  criteria  if  tested. 

It  should  be  noted  that  changes  in  the 
specification  after  approval  of  the 
application  may  need  prior  approval  by 
the  regulatory  authority. 

3.1.2  Justification  of  Specifications 

When  a  specification  is  first  proposed, 
justification  should  be  presented  for 
each  procedure  and  each  acceptance 
criterion  included.  The  justification 
should  refer  to  relevant  development 
data,  pharmacopeial  standards,  test  data 
for  drug  substances  and  drug  products 
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used  in  toxicology  and  clinical  studies, 
and  results  from  accelerated  and  long- 
term  stability  studies,  as  appropriate. 
Additionally,  a  reasonable  range  of 
expected  analytical  and  manufacturing 
variability  should  be  considered.  It  is 
important  to  consider  all  of  this 
information. 

Approaches  other  than  those  set  forth 
in  this  guidance  maybe  applicable  and 
acceptable.  The  applicant  should  justify 
alternative  approaches.  Such 
justification  should  be  based  on  data 
derived  ft'om  the  new  drug  substance 
synthesis  and/or  the  new  drug  product 
manufacturing  process.  This 
justification  may  consider  theoretical 
tolerances  for  a  given  procedure  or 
acceptance  criterion,  but  the  actual 
results  obtained  should  form  the 
primary  basis  for  whatever  approach  is 
taken. 

Test  results  from  stability  and 
scaleup/validation  batches,  with 
emphasis  on  the  primary  stability 
batches,  should  be  considered  in  setting 
and  justifying  specifications.  If  multiple 
manufacturing  sites  are  planned,  it  may 
be  valuable  to  consider  data  from  these 
sites  in  establishing  the  initial  tests  and 
acceptance  criteria.  This  is  particularly 
true  when  there  is  limited  initial 
experience  with  the  manufacture  of  the 
drug  substance  or  drug  product  at  any 
particular  site.  If  data  from  a  single 
representative  manufacturing  site  are 
used  in  setting  tests  and  acceptance 
criteria,  product  manufactured  at  all 
sites  should  still  comply  with  these 
criteria. 

Presentation  of  test  results  in  graphic 
format  may  be  helpful  in  justifying 
individual  acceptance  criteria, 
particularly  for  assay  values  and 
impurity  levels.  Data  from  development 
work  should  be  included  in  such  a 
presentation,  along  with  stability  data 
available  for  new  drug  substance  or  new 
drug  product  batches  manufactiu-ed  by 
the  proposed  commercial  processes. 
Justification  for  proposing  exclusion  of 
a  test  from  the  specification  should  be 
based  on  development  data  and  on 
process  validation  data  (where 
appropriate). 

3.2  Universal  Tests/Criteria 

Implementation  of  the 
recommendations  in  the  following 
section  should  take  into  accoimt  the  ICH 
guidances  "Q2A  Text  on  Validation  of 
Analytical  Procedures"  and  "Q2B 
Validation  of  Analytical  Procedures: 
Methodology." 

3.2.1  New  Drug  Substances 

The  following  tests  and  acceptance 
criteria  are  considered  generally 
applicable  to  all  new  drug  substances. 


(a)  Description:  A  qualitative 
statement  about  the  state  (e.g.,  solid, 
liquid)  and  color  of  the  new  drug 
substance.  If  any  of  these  characteristics 
change  during  storage,  this  change 
should  be  investigated  and  appropriate 
action  taken. 

(b)  Identification:  Identification 
testing  should  optimally  be  able  to 
discriminate  between  compounds  of 
closely  related  structure  that  are  likely 
to  be  present.  Identification  tests  should 
be  specific  for  the  new  drug  substance, 
e.g.,  infrared  spectroscopy  (IR). 
Identification  solely  by  a  single 
chromatographic  retention  time,  for 
example,  is  not  regarded  as  being 
specific.  However,  the  use  of  two 
chromatographic  procedures,  where  the 
separation  is  based  on  different 
principles  or  a  combination  of  tests  into 
a  single  procedure,  such  as  HPLC  (high- 
pressure  liquid  chromatographv)/UV 
(ultraviolet)  diode  array,  HPLC/MS 
(mass  spectroscopy),  or  GC  (gas 
chromatography)/MS  is  generally 
acceptable.  If  the  new  drug  substance  is 
a  salt,  identification  testing  should  be 
specific  for  the  individual  ions.  An 
identification  test  that  is  specific  for  the 
salt  itself  should  suffice. 

New  drug  substances  that  are 
optically  active  may  also  need  specific 
identification  testing  or  performance  of 
a  chiral  assay.  Please  refer  to  section 
3.3.1(d)  in  this  guidance  for  further 
discussion  of  this  topic. 

(c)  Assay:  A  speciiic,  stability- 
indicating  procedure  should  be 
included  to  determine  the  content  of  the 
new  drug  substance.  In  many  cases  it  is 
possible  to  employ  the  same  procedure 
(e.g.,  HPLC)  for  both  assay  of  the  new 
drug  substance  and  quantitation  of 
impurities. 

In  cases  where  use  of  a  nonspecific 
assay  is  justified,  other  supporting 
analytical  procedures  should  be  used  to 
achieve  overall  specificity.  For  example, 
where  titration  is  adopted  to  assay  the 
drug  substance,  the  combination  of  the 
assay  and  a  suitable  test  for  impurities 
should  be  used. 

(d)  Impurities:  Organic  and  inorganic 
impurities  and  residual  solvents  are 
included  in  this  category.  Refer  to  the 
ICH  guidances  on  "Q3A  Impurities  in 
New  Drug  Substances"  and  'Q3C 
Impurities:  Residual  Solvents"  for 
detailed  information. 

Decision  Tree  #1  addresses  the 
extrapolation  of  meaningful  limits  on 
impurities  from  the  body  of  data 
generated  during  development.  At  the 
time  of  filing  it  is  unlikely  that 
sufficient  data  will  be  available  to  assess 
process  consistency.  Therefore  it  is 
considered  inappropriate  to  establish 
acceptance  criteria  that  tightly 


encompass  the  batch  data  at  the  time  of 
filing  (see  section  2.5). 

3.2.2  New  Drug  Products 

The  following  tests  and  acceptance 
criteria  are  considered  generally 
applicable  to  all  new  drug  products: 

(a)  Description:  A  qualitative 
description  of  the  dosage  form  should 
be  provided  (e.g.,  size,  shape,  and 
color).  If  any  of  these  characteristics 
change  during  manufacture  or  storage, 
this  change  should  be  investigated  and 
appropriate  action  taken.  The 
acceptance  criteria  should  include  the 
final  acceptable  appearance.  If  color 
changes  during  storage,  a  quantitative 
procedure  may  be  appropriate. 

fb)  Identification:  Identification 
testing  should  establish  the  identity  of 
the  new  drug  substance{s)  in  the  new- 
drug  product  and  should  be  able  to 
discriminate  between  compounds  of 
closely  related  structure  that  are  likely 
to  be  present.  Identity  tests  should  be 
specific  for  the  new  drug  substance,  e.g., 
infrared  spectroscopy.  Identification 
solely  by  a  single  chromatographic 
retention  time,  for  example,  is  not 
regarded  as  being  specific.  However,  the 
use  of  two  chromatographic  procedures, 
where  the  separation  is  based  on 
different  principles,  or  a  combination  of 
tests  into  a  single  procedure,  such  as 
HPLC/U\'  diode  array,  HPLC/MS.  or 
GC/MS,  is  generally  acceptable. 

(c)  Assay:  A  specific,  stability- 
indicating  assay  to  determine  strength 
(content)  should  be  included  for  all  new 
drug  products.  In  many  cases  it  is 
possible  to  employ  the  same  procedure 
(e.g..  HPLC)  for  both  assay  of  the  new 
drug  substance  and  quantitation  of 
impurities.  Results  of  content 
uniformity  testing  for  new  drug 
products  can  be  used  for  quantitation  of 
drug  product  strength,  if  the  methods 
used  for  content  uniformity  are  also 
appropriate  as  assays. 

In  cases  where  use  of  a  nonspecific 
assay  is  justified,  other  supporting 
analytical  procedures  should  be  used  to 
achieve  overall  specificity.  For  example, 
where  titration  is  adopted  to  assay  the 
drug  substance  for  release,  the 
combination  of  the  assay  and  a  suitable 
test  for  impurities  can  be  used.  A 
specific  procedure  should  be  used  when 
there  is  evidence  of  excipient 
interference  with  the  nonspecific  assay. 

(d)  Impurities:  Organic  and  inorganic 
impurities  (degradation  products)  and 
residual  solvents  are  included  in  this 
category.  Refer  to  the  ICH  guidances  on 
"Q3B  Impurities  in  New  Drug  Products" 
and  'Q3C  Impurities:  Residual 
Solvents"  for  detailed  information. 

Organic  impurities  arising  from 
degradation  of  the  new  drug  substance 
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and  impurities  that  arise  during  the 
manufacturing  process  for  the  drug 
product  should  be  monitored  in  the  m-w 
drug  product.  Acceptance  limits  should 
be  stated  for  individual  specified 
degradation  products,  which  may 
include  both  identified  and  unidentified 
degradation  products,  as  appropriate, 
and  total  degradation  products.  Process 
impurities  from  the  new  drug  substance 
synthesis  are  normally  controlled 
during  drug  substance  testing,  and 
therefore  are  not  included  in  the  total 
impurities  limit.  However,  when  a 
synthesis  impurity  is  also  a  degradation 
product,  its  level  should  be  monitored 
and  included  in  the  total  degradation 
product  limit.  When  it  has  been 
conclusively  demonstrated  via 
appropriate  anal\-tical  methodology  that 
the  drug  substance  does  not  degrade  in 
the  specific  formulation,  and  under  the 
specific  storage  conditions  proposed  in 
the  new  drug  application,  degradation 
product  testing  may  be  reduced  or 
eliminated  upon  approval  by  the 
regulator,'  authorities. 

Decision  Tree  #2  addresses  the 
extrapolation  of  meaningful  limits  on 
degradation  products  from  the  body  of 
data  generated  during  development.  At 
the  time  of  filing  it  is  unlikelv  that 
sufficient  data  will  be  available  to  assess 
process  consistency  Therefore  it  is 
considered  inappropriate  to  establish 
acceptance  criteria  that  tightly 
encompass  the  batch  data  at  the  time  of 
filing  (see  section  2.5). 

3.3  Specific  Tests/Criteria 

In  addition  to  the  universal  tests 
listed  above,  the  following  tests  may  be 
considered  on  a  case-bv-case  basis  for 
drug  substances  and'or  drug  products. 
Individual  tests/criteria  should  be 
included  in  the  specification  when  the 
tests  have  an  impact  on  the  quality  of 
the  drug  substance  and  drug  product  for 
batch  control.  Tests  other  than  those 
listed  below  may  be  needed  in 
particular  situations  or  as  new 
information  becomes  available. 

3,3.1  New  Drug  Substances 

(a)  Physicochemical  properties:  These 
are  properties  such  as  pH  of  an  aqueous 
solution,  melting  point/range,  and 
refractive  index.  The  procedures  used 
for  the  measurement  of  these  properties 
are  usually  unique  and  do  not  need 
much  elaboration,  e.g.,  capillary  melting 
point.  Abbe  refractometry.  The  tests 
performed  in  this  category  should  be 
determined  by  the  physical  nature  of  the 
new  drug  substance  and  by  its  intended 
use. 

(b)  Particle  size:  For  some  new  drug 
substances  intended  for  use  in  solid  or 
suspension  drug  products,  particle  size 


can  have  a  significant  effect  on 
dissolution  rates,  bioavailability,  and/or 
stabilitv  In  such  instances,  testing  for 
particle  size  distribution  should  be 
carried  out  using  an  appropriate 
procedure,  and  acceptance  criteria 
should  be  provided. 

Decision  Tree  #3  provides  additional 
guidance  on  when  particle  size  testing 
should  be  considered. 

(c)  Polvmorphic  forms  Some  new- 
drug  substanc:es  exist  in  different 
crvstalline  forms  that  differ  in  their 
phvsical  properties.  Polymorphism  may 
also  include  solvation  or  hydration 
products  (also  known  as 
pseudopolymorphs)  and  amorphous 
forms  Differences  in  these  forms  could, 
in  some  cases,  affect  the  quality  or 
performance  of  the  new  drug  products. 
In  cases  where  differences  exist  that- 
have  been  shown  to  affect  drug  product 
performance,  bioavailability,  or 
stability,  then  the  appropriate  solid  state 
should  be  specified 

Phvsu:oc;nemical  measurements  and 
techniques  are  commonly  used  to 
determine  whether  multiple  forms  exist. 
Examples  of  these  procedures  are: 
Melting  point  (including  hot-stage 
microscopv),  solid  state  IR.  X-ray 
powder  diffraction,  thermal  analysis 
procedures  (like  DSC  (differential 
scanning  calorimetry).  TGA 
(thermogravimetric  analysis)  and  DTA 
(differential  thermal  analysis)),  Raman 
spectroscopy,  optical  microscopy,  and 
solid  state  NMR  (nuclear  magnetic 
resonance)  spectroscopy. 

Decision  Trees  #4(1)  through  #4(3) 
provide  additional  guidance  on  when, 
and  how.  polymorphic  forms  should  be 
monitored  and  controlled 

Note:  These  decision  frees  should  be 
followed  sequentially.  Trees  #4(1)  and 
#4(2)  consider  whether  polymorphism 
is  exhibited  bv  the  drug  substance,  and 
whether  the  different  polvmorphic 
forms  can  affect  performance  of  the  drug 
product.  Tree  #4(3)  should  only  be 
applied  when  polymorphism  has  been 
demonstrated  for  the  drug  substance, 
and  shown  to  affect  these  properties. 
Tree  #4(3)  considers  the  potential  for 
change  in  polymorphic  forms  in  the 
drug  product  and  whether  such  a 
change  has  any  effect  on  product 
performance. 

It  is  generally  technically  very 
difficult  to  measure  polymorphic 
changes  in  drug  products.  A  surrogate 
test  (e.g.,  dissolution)  (see  Decision  Tree 
#4(3))  can  generally  be  used  to  monitor 
product  performance,  and  polymorph 
content  should  only  be  used  as  a  test 
and  acceptance  criterion  of  last  resort. 

(d)  Tests  for  chinil  new  drug 
substances:  Where  a  new  drug 
substance  is  predominantly  one 


enantiomer,  the  opposite  enantiomer  is 
excluded  from  the  qualification  and 
identification  thresholds  given  in  the 
ICH  guidances  on  "Q3A  Impurities  in 
New  Drug  Substances"  and  "QSB 
Impurities  in  New  Drug  Products" 
because  of  practical  difficulties  in 
quantif\ing  it  at  those  levels.  However, 
that  impurity  in  the  chiral  new  drug 
substance  and  the  resulting  new  drug 
product(s)  should  otherwise  be  treated 
according  to  the  principles  established 
in  those  guidances. 

Decision  Tree  #5  summarizes  when 
and  if  chjral  identity  tests,  impurity 
tests,  and  assays  may  be  needed  for  both 
new  drug  substances  and  new  drug 
products,  according  to  the  following 
concepts: 

Drug  Substance:  Impurities.  For  chiral 
drug  substances  that  are  developed  as  a 
single  enantiomer,  control  of  the  other 
enantiomer  should  be  considered  in  the 
same  manner  as  for  other  impurities. 
However,  technical  limitations  may 
preclude  the  same  limits  of 
quantification  or  qualification  from 
being  applied.  Assurance  of  control  also 
could  be  given  by  appropriate  testing  of 
a  starting  material  or  intermediate,  with 
suitable  justification. 

-'^ssov.  An  enantioselective 
determination  of  the  drug  substance 
should  be  part  of  the  specification.  It  is 
considered  acceptable  for  this  to  be 
achieved  either  through  use  of  a  chiral 
assay  procedure  or  by  the  combination 
of  an  achiral  assay  together  with 
appropriate  methods  of  controlling  the 
enantiomeric  impurity. 

Identity.  For  a  drug  substance 
developed  as  a  single  enantiomer.  the 
identity  test(s)  should  be  capable  of 
distinguishing  both  enantiomers  and  the 
racemic  mixture.  For  a  racemic  drug 
substance,  there  are  generally  two 
situations  where  a  stereospecific 
identity  test  is  appropriate  for  release/ 
acceptance  testing:  (1)  Where  there  is  a 
significant  possibility  that  the 
enantiomer  might  be  substituted  for  the 
racemate.  or  (2)  when  there  is  evidence 
that  preferential  crystallization  may  lead 
to  unintentional  production  of  a 
nonracemic  mixture. 

Drug  Product:  Degradation  products. 
Control  of  the  other  enantiomer  in  a 
drug  product  is  considered  necessary 
unless  racemizafion  has  been  shown  to 
be  insignificant  during  manufacture  of 
the  dosage  form  and  on  storage. 

Assay.  An  achiral  assay  may  be 
sufficient  where  racemization  has  been 
shown  to  be  insignificant  during 
manufacture  of  the  dosage  form  and  on 
storage.  Otherwise  a  chiral  assay  should 
be  used.  Alternatively,  the  combination 
of  an  achiral  assay  plus  a  validated 


Federal  Register/Vol.  65,  No.  251 /Friday,  December  29,  2000/Notices 


83047 


procedure  to  control  the  presence  of  the 
opposite  enantiomer  may  be  used. 

Identity.  A  stereospecific  identity  test 
is  not  generally  needed  in  the  drug 
product  release  specification.  When 
racemization  is  insignificant  during 
manufacture  of  the  dosage  form  and  on 
storage,  stereospecific  identity  testing  is 
more  appropriately  addressed  as  part  of 
the  drug  substance  specification.  When 
racemization  in  the  dosage  form  is  a 
concern,  chiral  assay  or  enantiomeric 
impiuity  testing  of  the  drug  product  will 
serve  to  verify  identity. 

(e)  Water  content:  This  test  is 
important  in  cases  where  the  new  drug 
substance  is  known  to  be  hygroscopic  or 
degraded  by  moisture  or  when  the  drug 
substance  is  known  to  be  a 
stoichiometric  hydrate.  The  acceptance 
criteria  may  be  justified  with  data  on  the 
effects  of  hydration  or  moisture 
absorption.  In  some  cases,  a  loss  on 
drying  procedure  may  be  considered 
adequate;  however,  a  detection 
procedure  that  is  specific  for  water  (e.g., 
Karl  Fischer  titration)  is  preferred. 

(f)  Inorganic  impurities:  The  need  for 
inclusion  of  tests  and  acceptance 
criteria  for  inorganic  impurities  (e.g., 
catalysts)  should  be  studied  during 
development  and  based  on  knowledge 
of  the  manufactiu-ing  process. 
Procedures  and  acceptance  criteria  for 
sulfated  ash/residue  on  ignition  should 
follow  pharmacopeial  precedents;  other 
inorganic  impurities  may  be  determined 
by  other  appropriate  procedures,  e,g,, 
atomic  absorption  spectroscopy. 

(g)  Microbial  limits:  There  may  be  a 
need  to  specify  the  total  count  of  aerobic 
microorganisms,  the  total  coimt  of 
yeasts  and  molds,  and  the  absence  of 
specific  objectionable  bacteria  (e.g.. 
Staphylococcus  aureus,  Escherichia 
coli,  Salmonella,  Pseudomopas 
aeruginosa).  These  should  be  suitably 
determined  using  pharmacopeial 
procedures.  The  type  of  microbial  test(s) 
and  acceptance  criteria  should  be  based 
on  the  natiu-e  of  the  drug  substance, 
method  of  manufacture,  and  the 
intended  use  of  the  drug  product.  For 
example,  sterility  testing  may  be 
appropriate  for  drug  substances 
manufactured  as  sterile,  and  endotoxin 
testing  may  be  appropriate  for  drug 
substances  used  to  formulate  an 
injectable  drug  product. 

Decision  Tree  #6  provides  additional 
guidance  on  when  microbial  limits 
should  be  included. 

3.3.2  New  Drug  Products 

Additional  tests  and  acceptance 
criteria  generally  should  be  included  for 
particular  new  drug  products.  The 
following  selection  presents  a 
representative  sample  of  both  the  drug 


products  and  the  types  of  tests  and 
acceptance  criteria  that  may  be 
appropriate.  The  specific  dosage  forms 
addressed  include  solid  oral  drug 
products,  liquid  oral  drug  products,  and 
parenterals  (small  and  large  volume). 
Application  of  the  concepts  in  this 
guidance  to  other  dosage  forms  is 
encouraged.  Note  that  issues  related  to 
optically  active  drug  substances  and  to 
solid  state  considerations  for  drug 
products  are  discussed  in  section  3.3.1 
of  this  guidance. 

3.3.2.1  The  following  tests  are 
applicable  to  tablets  (coated  and 
uncoated)  and  hard  capsules.  One  or 
more  of  these  tests  may  also  be 
applicable  to  soft  capsules  and  granules. 

(a)  Dissolution:  The  specification  for 
solid  oral  dosage  forms  normally 
includes  a  test  to  measure  release  of 
drug  substance  from  the  drug  product. 
Single-point  measurements  are  normally 
considered  to  be  suitable  for  immediate- 
release  dosage  forms.  For  modified- 
release  dosage  forms,  appropriate  test 
conditions  and  sampling  procedures 
should  be  established.  For  example, 
multiple  time-point  sampling  should  be 
performed  for  extended-release  dosage 
forms,  and  two-stage  testing  (using 
different  media  in  succession  or  in 
parallel,  as  appropriate)  may  be 
appropriate  for  delayed-release  dosage 
forms.  In  these  cases  it  is  important  to 
consider  the  populations  of  individuals 
who  will  be  taking  the  drug  product 
(e.g..  achlorhydric  elderly)  when 
designing  the  tests  and  acceptance 
criteria.  In  some  cases  (see  section 
3.3.2.1  fb)  Disintegration)  dissolution 
testing  may  be  replaced  by 
disintegration  testing  (see  Decision  Tree 

#7(1)). 

For  immediate-release  drug  products 
where  changes  in  dissolution  rate  have 
been  demonstrated  to  significantly  affect 
bioavailability,  it  is  desirable  to  develop 
test  conditions  that  can  distinguish 
batches  with  unacceptable 
bioavailability.  If  changes  in 
formulation  or  process  variables 
significantly  affect  dissolution,  and  such 
changes  are  not  controlled  by  another 
aspect  of  the  specification,  it  may  also 
be  appropriate  to  adopt  dissolution  test 
conditions  that  can  distinguish  these 
changes  (see  Decision  Tree  #7(2)). 

Where  dissolution  significantly  affects 
bioavailability,  the  acceptance  criteria 
should  be  set  to  reject  batches  w  ith 
luiacceptable  bioavailability.  Otherwise, 
test  conditions  and  acceptance  criteria 
should  be  established  that  pass 
clinically  acceptable  batches  (see 
Decision  Tree  #7(2)). 

For  extended-release  drug  products, 
in  vitro/in  vivo  correlation  mav  be  used 


to  establish  acceptance  criteria  when 
human  bioavailability  data  are  available 
for  formulations  exhibiting  different 
release  rates.  Where  such  data  are  not 
available,  and  drug  release  cannot  be 
shown  to  be  independent  of  in  vitro  test 
conditions,  then  acceptance  criteria 
should  be  established  on  the  basis  of 
available  batch  data.  Normally,  the 
permitted  variability  in  mean  release 
rate  at  any  given  time  point  should  not 
exceed  a  total  numerical  difference  of 
±10  percent  of  the  labeled  content  of 
drug  substance  (i.e.,  a  total  variability  of 
20  percent:  a  requirement  of  50±10 
percent  thus  means  an  acceptable  range 
from  40  percent  to  60  percent),  unless 
a  wider  range  is  supported  by  a 
bioequivalencv  studv  (see  Decision  Tree 
#7(3)). 

(b)  Disintegration:  For  rapidly 
dissolving  (dissolution  >80  percent  in 
15  minutes  at  pH  1.2.  4.0.  and  6.8) 
products  containing  drugs  that  are 
highly  soluble  throughout  the 
physiological  range  (dose/solubility 
volume  <  250  milliliters  (mL)  from  pH 
1.2  to  6.8).  disintegration  may  be 
substituted  for  dissolution. 
Disintegration  testing  is  considered 
most  appropriate  when  a  relationship  to 
dissolution  has  been  established  or 
when  disintegration  is  shown  to  be 
more  discriminating  than  dissolution.  In 
such  cases  dissolution  testing  may  not 
be  necessary.  It  is  expected  that 
development  information  will  be 
provided  to  support  the  robustness  of 
the  formulation  and  manufacturing 
process  with  respect  to  the  selection  of 
dissolution  versus  disintegration  testing 
(see  Decision  Tree  #7(1 )). 

(c)  Hardness/friability:  It  is  normally 
appropriate  to  perform  hardness  and/or 
friability  testing  as  an  in-process  control 
(see  section  2.3).  Under  these 
circumstances,  it  is  normally  not 
necessar\'  to  include  these  attributes  in 
the  specification.  If  the  characteristics  of 
hardness  and  friability  have  a  critical 
impact  on  drug  product  quality  (e.g., 
chewable  tablets),  acceptance  criteria 
should  be  included  in  the  specification. 

(d)  Uniformity  of  dosage  units:  This 
term  includes  both  the  mass  of  the 
dosage  form  and  the  content  of  the 
active  substance  in  the  dosage  form:  a 
pharmacopeial  procedure  should  be 
used.  In  general,  the  specification 
should  include  one  or  the  other,  but  not 
both.  If  appropriate,  these  tests  may  be 
performed  in-process:  the  acceptance 
criteria  should  be  included  in  the 
specification.  When  weight  variation  is 
applied  to  new  drug  products  exceeding 
the  threshold  value  to  allow  testing 
uniformity  by  weight  variation, 
applicants  should  verify  during  drug 
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development  that  the  homogeneity  of 
the  product  is  adequate. 

(e)  Water  content  A  test  for  water 
content  should  be  included  when 
appropriate.  The  acceptance  criteria 
may  be  justified  with  data  on  the  effects 
of  hydration  or  water  ab.sorption  on  the 
drug  product.  In  some  cases,  a  loss  on 
dr\ing  procedure  may  be  considered 
adequate;  however,  a  detection 
procedure  that  is  specific  for  water  (e.g.. 
Karl  Fischer  titration)  is  preferred. 

(f)  Microbial  limits:  Microbial  limit 
testing  is  seen  as  an  attribute  of  GMP. 
as  well  as  of  quality  assurance.  In 
general,  it  is  advisable  to  test  the  drug 
product  unless  its  components  are 
tested  before  manufacture  and  the 
manufacturing  process  is  known, 
through  validation  studies,  not  to  cam' 
a  significant  risk  of  microbial 
contamination  or  proliferation.  It  should 
be  noted  that,  whereas  this  guidance 
does  not  directly  address  excipients.  the 
principles  discussed  here  may  be 
applicable  to  excipients  as  well  as  to 
new  drug  products.  Skip  testing  may  be 
an  appropriate  approach  in  both  cases, 
where  permissible  (see  Decision  Tree  #6 
for  microbial  testing  of  excipients) 

Acceptance  criteria  should  be  set  for 
the  total  count  of  aerobic 
microorganisms,  the  total  count  of 
yeasts  and  molds,  and  the  absence  of 
specific  objectionable  bacteria  (e.g.. 
Staphylococcus  aureus.  Escherichia 
coli.  Salmonella.  Pseudomonas 
aeruginosa).  These  should  be 
determined  by  suitable  procedures, 
using  pharmacopeial  procedures,  and  at 
d  sampling  frequency  or  time  point  in 
manufacture  that  is  justified  by  data  and 
experience.  The  type  of  microbial  test(s) 
and  acceptance  criteria  should  be  based 
on  the  nature  of  the  drug  substance, 
method  of  manufacture,  and  the 
intended  use  of  the  drug  product.  With 
acceptable  scientific  justification,  it 
should  be  possible  to  propose  no 
microbial  limit  testing  for  solid  oral 
dosage  forms. 

Decision  Tree  #8  provides  additional 
guidance  on  the  use  of  microbial  limits 
testing. 

3.3.2  2  Oral  liquids:  One  or  more  of  the 
following  specific  tests  will  normally  be 
applicable  to  oral  liquids  and  to 
pcjwders  intended  for  reconstitution  as 
oral  liquids. 

(a)  Uniformity  of  dosage  units:  This 
term  includes  both  the  mass  of  the 
dosage  form  and  the  content  of  the 
active  drug  substance  in  the  dosage 
form;  a  pharmacopeial  procedure 
should  be  used.  In  general,  the 
specification  should  include  one  or  the 
other,  but  not  both.  When  weight 
variation  is  applied  to  new  drug 


products  exceeding  the  threshold  value 
to  allow  testing  uniformity  by  weight 
variaticm.  applicants  should  verify 
during  drug  development  that  the 
homogeneity  of  the  product  is  adequate. 

If  appropriate,  tests  may  be  performed 
in-process;  however,  the  acceptance 
criteria  should  be  included  in  the 
specification.  This  concept  may  be 
applied  to  both  single-dose  and 
multiple-dose  packages. 

The  dosage  unit  is  considered  to  be 
the  typical  dose  taken  by  the  patient.  If 
the  actual  unit  dose,  as  taken  by  the 
patient,  is  controlled,  it  may  either  be 
measured  directly  or  calculated,  based 
on  the  tt)tal  measured  weight  or  volume 
of  drug  divided  bv  the  total  number  of 
doses  expected.  If  dispensing  equipment 
(such  as  medicine  droppers  or  dropper 
tips  for  bottles)  is  an  integral  part  of  the 
packaging,  this  equipment  should  be 
used  to  measure  the  dose.  Otherwise,  a 
standard  volume  measure  should  be 
used.  The  dispensing  equipment  to  be 
used  is  normally  determined  during 
development.  For  powders  for 
reconstitution,  uniformity  of  mass 
testing  is  generally  considered 
acceptable. 

(b)  pH  Acceptance  criteria  for  pH 
should  be  provided  where  applicable 
and  the  proposed  range  justified. 

(c)  Microbial  limits:  Microbial  limit 
testing  is  seen  as  an  attribute  of  GMP, 
as  well  as  of  quality  assurance.  In 
general,  it  is  advisable  to  test  the  drug 
product  unless  its  components  are 
tested  before  manufacture  and  the 
manufacturing  process  is  known, 
through  validation  studies,  not  to  earn,' 
a  significant  risk  of  microbial 
contamination  or  proliferation.  It  should 
be  noted  that,  whereas  this  guidance 
does  not  directly  address  excipients,  the 
principles  discussed  here  may  be 
applicable  to  excipients  as  well  as  to 
new  drug  products.  Skip  testing  may  be 
an  appropriate  approach  in  both  cases, 
where  permissible.  With  acceptable 
scientific  justification,  it  may  be 
possible  to  propose  no  microbial  limit 
testing  for  powders  intended  for 
reconstitution  as  oral  liquids. 

Acceptance  criteria  should  be  set  for 
the  total  count  of  aerobic 
microorganisms,  total  count  of  yeasts 
and  molds,  and  the  absence  of  specific 
objectionable  bacteria  (eg. 
Staphylococcus  aureus,  Escherichia 
coli.  Salmonella,  Pseudomonas 
aeruginosa).  These  should  be 
determined  bv  suitable  procedures, 
using  pharmacopeial  procedures,  and  at 
a  sampling  frequency  or  time  point  in 
manufacture  that  is  justified  by  data  and 
experience. 


Decision  Tree  #8  provides  additional 
guidance  on  the  use  of  microbial  limits 
testing. 

(d)  Antimicrobial  preservative 
content:  For  oral  liquids  needing  an 
antimicrobial  preservative,  acceptance 
criteria  for  preservative  content  should 
be  established.  Acceptance  criteria  for 
preservative  content  should  be  based 
upon  the  levels  of  antimicrobial 
preservative  necessary  to  maintain 
microbiological  quality  of  the  product  at 
all  stages  throughout  its  proposed  usage 
and  shelf  life.  The  lowest  specified 
concentration  of  antimicrobial 
preservative  should  be  demonstrated  to 
be  effective  in  controlling 
microorganisms  by  using  a 
pharmacopeial  antimicrobial 
preservative  effectiveness  test. 

Testing  for  antimicrobial  preservative 
content  should  normally  be  performed 
at  release.  Under  certain  circumstances, 
in-process  testing  may  suffice  in  lieu  of 
release  testing.  When  antimicrobial 
preservative  content  testing  is 
performed  as  an  in-process  test,  the 
acceptance  criteria  should  remain  part 
of  the  specification. 

Antimicrobial  preservative 
effectiveness  should  be  demonstrated 
during  development,  during  scaleup, 
and  throughout  the  shelf  life  (e.g.,  in 
stability  testing:  see  the  ICH  guidance 
"Ql  A  Stability  Testing  of  New  Drug 
Substances  and  Products"),  although 
chemical  testing  for  preservative  content 
is  the  attribute  normally  included  in  the 
specification. 

(e)  Antioxidant  preser\'ative  content: 
Release  testing  for  antioxidant  content 
should  normally  be  performed.  Under 
certain  circumstances  where  justified  by 
developmental  and  stability  data,  shelf- 
life  testing  may  be  unnecessary,  and  in- 
process  testing  may  suffice  in  lieu  of 
release  testing  where  permitted.  When 
antioxidant  content  testing  is  performed 
as  an  in-process  test,  the  acceptance 
criteria  should  remain  part  of  the 
specification.  If  only  release  testing  is 
performed,  this  decision  should  be 
reinvestigated  whenever  either  the 
manufacturing  procedure  or  the 
container/closure  system  changes. 

(f)  Extractables:  Generally,  vvhere 
development  and  stability  data  show 
evidence  that  extractables  from  the 
container/closure  systems  are 
consistently  below  levels  that  are 
demonstrated  to  be  acceptable  and  safe, 
elimination  of  this  test  can  normally  be 
accepted.  This  should  be  reinvestigated 
if  the  container/closure  system  or 
formulation  changes. 

Where  data  demonstrate  the  need. 
tests  and  acceptance  criteria  for 
extractables  from  the  container/closure 
system  components  (e.g.,  rubber 
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stopper,  cap  liner,  plastic  bottle,  etc.) 
are  considered  appropriate  for  oral 
solutions  packaged  in  nonglass  systems, 
or  in  glass  containers  with  nonglass 
closures.  The  container/closure 
components  should  be  listed,  and  data 
collected  for  these  components  as  early 
in  the  development  process  as  possible. 

(g)  Alcohol  content:  Where  it  is 
declared  quantitatively  on  the  label  in 
accordance  with  pertinent  regulations, 
the  alcohol  content  should  be  specified. 
It  may  be  assayed  or  calculated. 

(h)  Dissolution:  In  addition  to  the 
attributes  recommended  immediately 
above,  it  may  be  appropriate  (e.g., 
insoluble  drug  substance)  to  include 
dissolution  testing  and  acceptance 
criteria  for  oral  suspensions  and  dry 
powder  products  for  resuspension. 
Dissolution  testing  should  be  performed 
at  release.  This  test  may  be  performed 
as  an  in-process  test  when  justified  by 
product  development  data.  The  testing 
apparatus,  media,  and  conditions 
should  be  pharmacopeial,  if  pcfssible,  or 
otherwise  justified.  Dissolution 
procedures  using  either  a 
pharmacopeial  or  nonpharmacopeial 
apparatus  and  conditions  should  be 
validated. 

Single-point  measurements  are 
normadly  considered  suitable  for 
immediate-release  dosage  forms. 
Multiple-point  sampling,  at  appropriate 
intervals,  should  be  performed  for 
modified-release  dosage  forms. 
Acceptance  criteria  should  be  set  based 
on  the  observed  range  of  variation,  and 
should  take  into  account  the  dissolution 
profiles  of  the  batches  that  showed 
acceptable  performance  in  vivo. 
Developmental  data  should  be 
considered  when  determining  the  need 
for  either  a  dissolution  procedure  or  a 
particle  size  distribution  procedure. 

(i)  Particle  size  distribution: 
Quantitative  acceptance  criteria  and  a 
procedure  for  determination  of  particle 
size  distribution  may  be  appropriate  for 
oral  suspensions.  Developmental  data 
should  be  considered  when  determining 
the  need  for  either  a  dissolution 
procedure  or  a  particle  size  distribution 
procedure  for  these  formulations. 

Particle  size  distribution  testing 
should  be  performed  at  release.  It  may 
be  performed  as  an  in-process  test  when 
justified  by  product  development  data. 
If  these  products  have  been 
demonstrated  during  development  to 
have  consistently  rapid  drug  release 
characteristics,  exclusion  of  a  particle 
size  distribution  test  from  the 
specification  may  be  proposed. 

Particle  size  distribution  testing  may 
also  be  proposed  in  place  of  dissolution 
testing;  justification  should  be  provided. 
The  acceptance  criteria  should  include 


acceptable  particle  size  distribution  in 
terms  of  the  percent  of  total  particles  in 
given  size  ranges.  The  mean,  upper, 
and/or  lower  particle  size  limits  should 
be  well  defined. 

Acceptance  criteria  should  be  set 
based  on  the  observed  range  of 
variation,  and  should  take  into  account 
the  dissolution  profiles  of  the  batches 
that  showed  acceptable  performance  in 
vivo,  as  well  as  the  intended  use  of  the 
product.  The  potentied  for  particle 
growth  should  be  investigated  during 
product  development;  the  acceptance 
criteria  should  take  the  results  of  these 
studies  into  account. 

(j)  Redispersibility:  For  oral 
suspensions  that  settle  on  storage 
(produce  sediment),  acceptance  criteria 
for  redispersibility  may  be  appropriate. 
Shaking  may  be  an  appropriate 
procedure. 

The  procedure  (mechanical  or 
manual)  should  be  indicated.  Time 
required  to  achieve  resuspension  by  the 
indicated  procedure  should  be  clearly 
defined.  Data  generated  during  product 
development  may  be  sufficient  to  justify 
periodic  or  skip  testing,  or  elimination 
of  this  attribute  from  the  specification 
may  be  proposed. 

(k)  Rheological  properties:  For 
relatively  viscous  solutions  or 
suspensions,  it  may  be  appropriate  to 
include  rheological  properties 
(viscosity/specific  gravity)  in  the 
specification.  The  test  and  acceptance 
criteria  should  be  stated.  Data  generated 
during  product  development  may  be 
sufficient  to  justify  periodic  or  skip 
testing,  or  elimination  of  this  attribute 
from  the  specification  may  be  proposed. 

(1)  Reconstitution  time:  Acceptance 
criteria  for  reconstitution  time  should  be 
provided  for  dry  powder  products  that 
require  reconstitution.  The  choice  of 
diluent  should  be  justified.  Data 
generated  during  product  development 
may  be  sufficient  to  justify  periodic  or 
skip  testing,  or  elimination  of  this 
attribute  from  the  specification  may  be 
proposed. 

(m)  Water  content:  For  oral  products 
requiring  reconstitution.  a  test  and 
acceptance  criterion  for  water  content 
should  be  proposed  when  appropriate. 
Loss  on  drying  is  generally  considered 
sufficient  if  the  effect  of  absorbed 
moisture  versus  water  of  hydration  has 
been  adequately  characterized  during 
the  development  of  the  product.  In 
certain  cases  a  more  specific  procedure 
(e.g.,  Karl  Fischer  titration)  may  be 
preferable. 


3.3.2.3  Parenteral  Drug  Products:  The 
following  tests  may  be  applicable  to 
parenteral  drug  products. 

(a)  Uniformity  of  dosage  units:  This 
term  includes  both  the  mass  of  the 
dosage  form  and  the  content  of  the 
active  drug  substance  in  the  dosage 
form;  a  pharmacopeial  procedure 
should  be  used.  In  general,  the 
specification  should  be  one  or  the  other, 
but  not  both,  and  is  applicable  to 
powders  for  reconstitution.  When 
weight  variation  is  applied  to  new  drug 
products  exceeding  the  threshold  value 
to  allow  testing  uniformity  by  weight 
variation,  applicants  should  verif\' 
during  drug  development  that  the 
homogeneity  of  the  product  is  adequate. 

If  appropriate  (see  section  2.3),  these 
tests  may  be  performed  in-process;  the 
acceptance  criteria  should  be  included 
in  the  specification.  This  test  may  be 
applied  to  both  single-dose  and 
multiple-dose  packages. 

For  powders  for  reconstitution. 
uniformity  of  mass  testing  is  generally 
considered  acceptable. 

fb)  pH:  Acceptance  criteria  for  pH 
should  be  provided  where  applicable, 
and  the  proposed  range  justified. 

(c)  Sterility:  All  parenteral  products 
should  have  a  test  procedure  and 
acceptance  criterion  for  evaluation  of 
sterility.  Where  data  generated  during 
development  and  validation  justify 
parametric  release,  this  approach  may 
be  proposed  for  terminally  sterilized 
drug  products  (see  section  2.6). 

(oj  Endotoxins/Pyrogens:  A  test 
procedure  and  acceptance  criterion  for 
endotoxins,  using  a  procedure  such  as 
the  limulus  amoeboc\'te  lysate  test, 
should  be  included  in  the  specification. 
Pyrogenicity  testing  may  be  proposed  as 
an  alternative  to  endotoxin  testing 
where  justified. 

(e)  Particulate  matter:  Parenteral 
products  should  have  appropriate 
acceptance  criteria  for  particulate 
matter.  This  will  normally  include 
acceptance  criteria  for  visible 
particulates  and/or  clarity  of  solution,  as 
well  as  for  subvisible  particulates,  as 
appropriate. 

ff)  Water  content:  For  nonaqueous 
parenterals,  and  for  parenteral  products 
for  reconstitution,  a  test  procedure  and 
acceptance  criterion  for  water  content 
should  be  proposed  when  appropriate. 
Loss  on  dn,'ing  is  generally  considered 
sufficient  for  parenteral  products,  if  the 
effect  of  absorbed  moisture  versus  water 
of  hydration  has  been  adequately 
characterized  during  development.  In 
certain  cases  a  more  specific  procedure 
(e.g.,  Karl  Fischer  titration)  may  be 
preferred. 

(g)  Antimicrobial  preservative 
content:  For  parenteral  products 
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needing  an  antimicrobial  presen-ative. 
acceptance  criteria  for  preservative 
content  should  be  established. 
Acceptance  criteria  for  preserv'ative 
content  should  be  based  upon  the  levels 
of  antimicrobial  preservative  necessar\' 
to  maintain  microbiological  quality  of 
the  product  at  all  stages  throughout  its 
proposed  usage  and  shelf  life.  The 
lowest  specified  concentration  of 
antimicrobial  preservative  should  be 
demonstrated  to  be  effective  in 
controlling  microorganisms  by  using  a 
pharmacopeial  antimicrobial 
preservative  effectiveness  test 

Testing  for  antimicrobial  preservative 
content  should  normally  be  performed 
at  release.  Under  certain  circumstances, 
in-process  testing  may  suffice  in  lieu  of 
release  testing,  where  permitted  When 
antimicrobial  preser\ative  content 
testing  is  performed  as  an  in-process 
test,  the  acceptance  criteria  should 
remain  part  of  the  specification 

Antimicrobial  preservative 
effectiveness  should  be  demonstrated 
during  development,  during  scaleup. 
and  throughout  the  shelf  life  (e.g..  in 
stability  testing:  see  the  ICH  guidance 
"QlA  Stability  Testing  of  New  Drug 
Substances  and  Products"),  although 
chemical  testing  for  preservative  content 
is  the  attribute  normally  included  in  the 
specification. 

(h)  Antioxidant  presen'ative  content: 
Release  testing  for  antio.xidant  content 
should  normally  be  performed.  Under 
certain  circumstances,  where  justified 
bv  developmental  and  stability  data, 
-".helf-life  testing  may  be  unnecessar*' 
and  in-process  testing  may  suffice  in 
lieu  of  release  testing.  When  antioxidant 
content  testing  is  performed  as  an  in- 
process  test,  the  acceptance  criteria 
should  remain  part  of  the  specification 
If  only  release  testing  is  performed,  this 
def:ision  should  be  reinvestigated 
whenever  either  the  manufacturing 
procedure  or  the  container/closure 
system  changes. 

(i)  Extractables:  Control  of 
extractables  from  container/closure 
systems  is  considered  significantly  more 
important  for  parenteral  products  than 
for  oral  liquids.  However,  where 
development  and  stability  data  show 
evidence  that  extractables  are 
consistently  below  the  levels  that  are 
demonstrated  to  be  acceptable  and  safe, 
elimination  of  this  test  can  normallv  be 
accepted.  This  should  be  reinvestigated 
if  the  container/closure  system  or 
formulation  changes. 

Where  data  demonstrate  the  need, 
acceptance  criteria  for  extractables  from 
the  container/closure  components  are 
considered  appropriate  for  parenteral 
products  packaged  in  nonglass  systems 
or  in  glass  containers  with  elastomeric 


closures.  This  testing  may  be  performed 
at  release  only,  where  justified  by  data 
obtained  during  development.  The 
container 'closure  system  components 
(e.g..  rubber  stopper,  etc.)  should  be 
listed,  and  data  collected  for  these 
liomponents  as  early  in  the  development 
process  as  possible. 

(j)  Functionality  testing  of  delivery 
systems:  Parenteral  formulations 
packaged  in  prefilled  syringes, 
autoinjector  cartridges,  or  the  equivalent 
should  have  test  procedures  and 
acceptance  criteria  related  to  the 
functionality  of  the  deliver\'  system. 
These  may  include  control  of 
syringeability,  pressure,  and  seal 
integrity  (leakage),  and/or  parameters 
such  as  tip  cap  removal  force,  piston 
release  force,  piston  travel  force,  and 
power  injettor  function  force.  Under 
certain  circumstances  these  tests  may  be 
performed  in-process.  Data  generated 
during  product  development  may  be 
sufficient  to  justify  skip  lot  testing  or 
elimination  of  some  or  all  attributes 
from  the  specification. 

(k)  Osmolarity:  When  the  tonicity  of  a 
product  is  declared  in  its  labeling, 
appropriate  control  of  its  osmolarity 
should  be  performed.  Data  generated 
during  development  and  validation  may 
be  sufficient  to  justify-  performance  of 
this  procedure  as  an  in-process  control, 
skip  lot  testing,  or  direct  calculation  of 
this  attribute. 

(1)  Particle  size  distribution: 
Quantitative  acceptance  criteria  and  a 
prf)cediire  for  determination  of  particle 
size  distribution  mav  be  appropriate  for 
injectable  suspensions.  Developmental 
data  should  be  considered  when 
determining  the  need  for  either  a 
dissolution  prociedure  or  a  particle  size 
distribution  procedure. 

Particle  size  distribution  testing 
should  be  performed  at  release.  It  mav 
be  performed  as  an  in-process  test  when 
justified  bv  product  development  data. 
If  the  product  has  been  demonstrated 
during  development  to  have 
consistently  rapid  drug  release 
characteristics,  exclusion  of  particle  size 
controls  from  the  specification  mav  be 
proposed. 

Particle  size  distribution  testing  mav 
also  be  proposed  in  place  of  dissolution 
testing  when  development  studies 
demonstrate  that  particle  size  is  the 
primary  factor  influencing  dissolution; 
justification  should  be  provided.  The 
acceptance  criteria  should  include 
acceptable  particle  size  distribution  in 
terms  of  the  percent  of  total  particles  in 
given  size  ranges.  The  mean,  upper, 
and/or  lower  particle  size  limits  should 
be  well  defined. 

Acceptance  criteria  should  be  set 
based  on  the  observed  range  of 


variation,  and  should  take  into  account 
the  dissolution  profiles  of  the  batches 
that  showed  acceptable  performance  in 
vivo  and  the  intended  use  of  the 
product.  The  potential  for  particle 
growth  should  be  investigated  during 
product  development:  the  acceptance 
criteria  should  take  the  results  of  these 
studies  into  account. 

(m)  Redispersibility:  For  injectable 
suspensions  that  settle  on  storage 
(produce  sediment),  acceptance  criteria 
for  redispersibility  may  be  appropriate. 
Shaking  may  be  an  appropriate 
procedure.  The  procedure  (mechanical 
or  manual)  should  be  indicated.  Time 
required  to  achieve  resuspension  by  the 
indicated  procedure  should  be  clearly 
defined.  Data  generated  during  product 
development  may  be  sufficient  to  justify 
skip  lot  testing,  or  elimination  of  this 
attribute  from  the  specification  may  be 
proposed. 

(n)  Reconstitution  time:  Acceptance 
criteria  for  reconstitution  time  should  be 
provided  for  all  parenteral  products  that 
require  reconstitution.  The  choice  of 
diluent  should  be  justified.  Data 
generated  during  product  development 
and  process  validation  may  be  sufficient 
to  justif\'  skip  lot  testing  or  elimination 
of  this  attribute  from  the  specification 
for  rapidly  dissolving  products. 

4.  Glossary  (the  following  definitions 
are  presented  for  the  purpose  of  this 
guidance) 

Acceptance  criteria:  Niunerical  limits, 
ranges,  or  other  suitable  measures  for 
acceptance  of  the  results  of  analytical 
procedures. 

Cbiral:  Not  superimposable  with  its 
mirror  image,  as  applied  to  molecules, 
conformations,  and  macroscopic  objects, 
such  as  crystals.  The  term  has  been 
extended  to  samples  of  substances 
whose  molecules  are  cbiral,  even  if  the 
macroscopic  assembly  of  such 
molecules  is  racemic. 

Combination  product:  A  drug  product 
that  contains  more  than  one  drug 
substance. 

Degradation  product:  A  molecule 
resulting  from  a  chemical  change  in  the 
drug  molecule  brought  about  over  time 
and/or  by  the  action  of  light, 
temperature,  pH,  water,  or  by  reaction 
with  an  excipient  and/or  the  immediate 
container/closure  system.  Also  called 
decomposition  product. 

Delayed  release:  Release  of  a  drug  (or 
drugs)  at  a  time  other  than  immediately 
following  oral  administration. 

Enantiomers:  Compounds  with  the 
same  molecular  formula  as  the  drug 
substance,  which  differ  in  the  spatial 
arrangement  of  atoms  within  the 
molecule  and  are  nonsuperimposable 
mirror  images. 
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Extended  release:  Products  that  are 
formulated  to  make  the  drug  available 
over  an  extended  period  after 
administration. 

Highly  water  soluble  drugs:  Drugs 
with  a  dose/solubility  volume  of  less 
than  or  equal  to  250  mL  over  a  pH  range 
of  1.2  to  6.8.  (Example:  Compound  A 
has  as  its  lowest  solubility  at  37±0.5  °C, 
1.0  milligram  (mg)/milliliter  (mL)  at  pH 
6.8,  and  is  available  in  100  mg,  200  mg, 
and  400  mg  strengths.  This  drug  would 
be  considered  a  low  solubility  drug,  as 
its  dose/solubility  volume  is  greater 
than  250  mL  (400  mg/1.0  mg/mL  =  400 
mL)). 

Immediate  release:  Allows  the  drug  to 
dissolve  in  the  gastrointestinal  contents, 
with  no  intention  of  delaying  or 
prolonging  the  dissolution  or  absorption 
of  the  drug. 

Impurity:  (1)  Any  component  of  the 
new  drug  substance  that  is  not  the 
chemical  entity  defined  as  the  new  drug 
substance.  (2)  Any  component  of  the 
drug  product  that  is  not  the  chemical 
entity  defined  as  the  drug  substance  or 
an  excipient  in  the  drug  product. 

Identified  impurity:  An  impurity  for 
which  a  structural  characterization  has 
been  achieved. 

In-process  tests:  Tests  that  may  be 
performed  during  the  manufacture  of 
either  the  drug  substance  or  drug 
product,  rather  than  as  part  of  the 
formal  battery  of  tests  that  are 
conducted  prior  to  release. 

Modified  release:  Dosage  forms  whose 
drug  release  characteristics  of  time 
course  and/or  location  are  chosen  to 
accomplish  therapeutic  or  convenience 
objectives  not  offered  by  conventional 
dosage  forms,  such  as  a  solution  or  an 
immediate-release  dosage  form. 
Modified-release  solid  oral  dosage  forms 
include  both  delayed-  and  extended- 
release  drug  products. 

New  drug  product:  A  pharmaceutical 
product  type,  e,g..  tablet,  capsule, 
solution,  cream,  etc.,  that  has  not 
previously  been  registered  in  a  region  or 
Member  State,  and  that  contains  a  drug 
ingredient  generally,  but  not 
necessarily,  in  association  with 
excipients. 

New  drug  substance:  The  designated 
therapeutic  moiety  that  has  not 


previously  been  registered  in  a  region  or 
Member  State  (also  referred  to  as  a  new 
molecular  entity  or  new  chemical 
entity).  It  may  be  a  complex,  simple 
ester,  or  salt  of  a  previously  approved 
drug  substance. 

Polymorphism:  The  occurrence  of 
different  crystalline  forms  of  the  same 
drug  substance.  This  may  include 
solvation  or  hydration  products  (also 
known  as  pseudopolymorphs)  and 
amorphous  forms. 

Quality:  The  suitability  of  either  a 
drug  substance  or  drug  product  for  its 
intended  use.  This  term  includes  such 
attributes  as  the  identity,  strength,  and 
purity. 

Racemate:  A  composite  (solid,  liquid, 
gaseous,  or  in  solution)  of  equimolar 
quantities  of  two  enantiomeric  species. 
It  is  devoid  of  optical  activity. 

Rapidly  dissolving  products:  An 
immediate  release  solid  oral  drug 
product  is  considered  rapidly  dissolving 
when  not  less  than  80  percent  of  the 
label  amount  of  the  drug  substance 
dissolves  within  15  minutes  in  each  of 
the  following  media:  (1)  pH  1.2,  (2)  pH 
4.0,  and  (3)  pH  6.8. 

Reagent:  A  substance,  other  than  a 
starting  material  or  solvent,  that  is  used 
in  the  manufacture  of  a  new  drug 
substance. 

Solvent:  An  inorganic  or  Ein  organic 
liquid  used  as  a  vehicle  for  the 
preparation  of  solutions  or  suspensions 
in  the  synthesis  of  a  new  drug  substance 
or  the  manufacture  of  a  new  drug 
product. 

Specification:  A  list  of  tests, 
references  to  analytical  procedures,  and 
appropriate  acceptance  criteria  that  are 
numerical  limits,  ranges,  or  other 
criteria  for  the  tests  described.  It 
establishes  the  set  of  criteria  to  which  a 
drug  substance  or  drug  product  should 
conform  to  be  considered  acceptable  for 
its  intended  use.  "Conformance  to 
specifications"  means  that  the  drug 
substance  and/or  drug  product,  when 
tested  according  to  the  listed  analN-tical 
procedures,  will  meet  the  listed 
acceptance  criteria.  Specifications  are 
critical  quality  standards  that  are 
proposed  and  justified  by  the 
manufacturer  and  approved  by 
regulatory  authorities  as  conditions  of 
approval. 


Specific  test:  A  test  that  is  considered 
to  be  applicable  to  particular  new  drug 
substances  or  particular  new  drug 
products,  depending  on  their  specific 
properties  and/or  intended  use. 

Specified  impurity:  An  identified  or 
unidentified  impurity  that  is  selected 
for  inclusion  in  the  new  drug  substance 
or  new  drug  product  specification  and 
is  individually  listed  and  limited  to 
ensure  the  quality  of  the  new  drug 
substance  or  new  drug  product. 

Unidentified  impurity:  An  impurity 
that  is  defined  solely  by  qualitative 
analytical  properties  (e.g.. 
chromatographic  retention  time). 

Universal  test:  A  test  that  is 
considered  potentially  applicable  to  all 
new  drug  substances,  or  all  new*  drug 
products;  e.g.,  appearance, 
identification,  assay,  and  impurity  tests. 

5.  References 

International  Conference  on 
Harmonisation,  "Q3A  Impurities  in 
New  Drug  Substances,"  1996. 

International  Conference  on 
Harmonisation.  "Q3B  Impurities  in  New- 
Drug  Products.  '  1997. 

International  Conference  on 
Harmonisation.  "QlA  Stability  Testing 
of  New  Drug  Substances  and  Products." 
1994. 

International  Conference  on 
Harmonisation,  "Q2A  Text  on 
Validation  of  Anahiical  Procedures." 
1995. 

International  Conference  on 
Harmonisation.  "Q2B  Validation  of 
Anah'tical  Procedures:  Methodology," 
1996' 

International  Conference  on 
Harmonisation,  'Q3C  Impurities: 
Residual  Solvents."  1997. 

International  Conference  on 
Harmonisation,  "'Q6B  Specifications: 
Test  Procedures  and  Acceptance  Criteria 
for  Biotechnological/Biological 
Products,"  1999. 

6.  Attachments:  Decision  Trees  #1 
through  #8 

For  the  decision  trees  referenced  in 
this  guidance,  see  the  following  pages. 
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DECISION  TREE  #1   ESTABLISHING  AN  ACCEPTANCE  CRITERION 
FOR  A  SPECIFIED  IMPURITY  IN  A  NEW  DRUG  SUBSTANCE 


Determine  impurity  level  m 
relevant  batches' 


Determine  mean  +  upper  confidence 
limit  for  the  impunty  (Let  this  =  A) 


Estimate  maximum  increase  in  impurity 

at  retest  date  using  data  from  relevant 

accelerated  and  long-term  stability 

studies 


NO 


Acceptance  cntenon  =  A  or  B 
(as  appropriate) 


NO 


Determine  maximum  likely  level  as: 

A  *  increase  in  degradation  product  at 

appropriate  storage  conditions. 

(Let  this  =  B) 


YES 


Acceptance  criterion  =  qualified  level 
or  establish  new  qualified  leveP 


'  Relevant  batches  are  those  from  development,  pilot  and  scale-up  studies 
2  Refer  to  ICH  Guideline  on  Impurities  m  New  Drug  Substances 

Definition  upper  confidence  limit  =  three  times  the  standard  deviation  of  batch  analysis  data 
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DECISION  TREE  #2:  ESTABLISHING  AN  ACCEPTANCE  CRITERION 
FOR  A  DEGRADATION  PRODUCT  IN  A  NEW  DRUG  PRODUCT 


NO 


Estimate  maximum  increase  in  degradation 
product  during  manutacture  from  relevant 
batches^  (Let  this  =  C) 


Estimate  maximum  increase  in 

degradation  product  at  shelf  life  using 

data  from  relevant  accelerated  and 

long-term  stability  studies 

(Let  this  =  D) 


Determine  maximum  likely  level  as 

drug  substance  acceptance  critenon^ 

((AorB)+C  +  D) 


Acceptance  criterion  =  maximum  likely  level. 


NO 


Is 

maximum 

likely  level  greater 

than  the 

qualified 

level? 


YES 


Acceptance  criterion  =  qualified  level 

or  establish  new  qualified  leveP 

or  new  storage  conditions 

or  reduce  shelf  life. 


1  Relevant  batches  are  those  from  devetopment,  pitot  and  scale-up  studies. 
'  Refer  to  Decision  Tree  1  for  information  regarding  A  and  B. 
'  Refer  to  ICH  Guideline  on  Impurities  in  New  Drug  Products 
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DECISION  TREE  #3:  SETTING  ACCEPTANCE  CRITERIA  FOR 
DRUG  SUBSTANCE  PARTICLE  SIZE  DISTRIBUTION 


Is  the  drug  product  a  solid 
dosage  form  or  liquid 
containing  undissolved 
drug  substance'' 


NO 


No  drug  substance  particle 
size  acceptance  criterion 
needed  for  solution  dosage 
forms 


YES 


Is  the  particle  size  critical  to  dissolution, 

solubility,  or  bioava liability '? 

Is  the  particle  size  critical  to  drug  product 

processability'' 

Is  the  particle  size  critical  to  drug  product  stability'' 

Is  the  particle  sae  cntical  to  drug  product 

content  uniformity'' 

Is  particle  size  critical  for  maintaining 

product  appearance'' 


If  NO  to  all 


If  YES  to  any 


No  Acceptance  Criterion 
Needed 
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DECISION  TREE  #4:  INVESTIGATING  THE  NEED  TO  SET 
ACCEPTANCE  CRITERIA  FOR  POLYMORPHISM 
IN  DRUG  SUBSTANCES  AND  DRUG  PRODUCTS 


Drug  Substance 


[H 


Conduct  polymorphism 
screen  on  drug  substance. 


No  further  action 


Characterize  the  forms: 

e.g.,  -  X-ray  Powder  Diffraction 

-  DSC  /  Thenmoanalysis 

-  Microscopy 

-  Spectroscopy 


GOTO 


NO 


No  further  test  or 
acceptance  criterion 
for  drug  substance 


NO 


YES 

' 

Set  acceptance  criterion 

for  polynrorph  content 
in  drug  substance 

GOTO 


0 
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DECISION  TREE  #4  INVESTIGATING  THE  NEED  TO  SET 
ACCEPTANCE  CRITERIA  FOR  POLYMORPHISM 
IN  DRUG  SUBSTANCES  AND  DRUG  PRODUCTS 


Drug  Product  -  Solid  Dosage  Form  or  Liquid  Containing  Undissolved  Drug  Substance 


N  B    Undertake  the  foliowing  processes  only  if  technically  possible 
to  measure  polymorph  content  m  the  drug  product 


Does 

drug  product 

performance  testing 

provide  adequate  control  rf 

polymorph  ratio  changes 

(e  g    dissolution)'' 


NO 


Monitor  polymorph  form  during 
stability  of  drug  product 


Establish  acceptance  critena 

which  are  consistent  with 

safety  and/or  efficacy 


YES 


Establish  acceptance  critena 
for  the  relevant  performance 
test(s) 


NO 


No  need  to  set  acceptance  crrteria 
for  polymorph  change  in  drug 
product 
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DECISION  TREE  #5:  ESTABLISHING  IDENTITY,  ASSAY 

AND  ENANTIOMERIC  IMPURITY  PROCEDURES  FOR  CHIRAL 

NEW  DRUG  SUBSTANCES  AND  NEW  DRUG  PRODUCTS 

CONTAINING  CHIRAL  DRUG  SUBSTANCES 


Consider  the  need  for 
verifying  chiral  identity  in 
drug  sutistanoe  release 
and/or  acceptance 
testing. 


AND  RACEMIC 


Chiral  identity,  assay 

and  impurity  procedures 

are  not  needed. 


YES 
AND  ONE  ENANTIOMER 

i 

Needed  for  dmg  substance  specification;^ 
-chiral  identity' 
-chiral  assay* 
-enantiomeric  impurity* 

Needed  for  drug  product  specification': 
-chiral  assay* 
-enantiomeric  impurity' 

<  Chiral  substances  of  natural  origin  are  not  addressed  in  this  Guideline 

2  As  with  other  impurities  arising  in  and  from  raw  materials  used  in  drug  substance  synthesis,  control 
of  chiral  quality  could  be  established  alternatively  by  applying  limits  to  appropriate  starting  materials 
or  intemiediates  when  justified  from  developmental  studies.  This  essentially  will  be  the  case  when 
there  are  multiple  chiral  centers  (e.g.,  three  or  more),  or  when  control  at  a  step  prior  to  production 
of  the  final  drug  substance  is  desirable. 

'A  chiral  assay  or  an  enantiomeric  impurity  procedure  may  t>e  acceptable  in  lieu  of  a  chiral  identity 
procedure. 

*  An  achlral  assay  combined  with  a  method  for  controlling  the  opposite  enantiomer  is  considered  acceptable 
in  lieu  of  a  chiral  assay. 

'The  level  of  the  opposite  enantiomer  of  the  drug  substance  may  be  derived  from  chiral  assay  data  or  from 
a  separate  procedure. 

*  Stereospedfic  testing  of  drug  product  may  not  be  necessary  if  racemization  has  been  demonstrated  to  be 
insignificant  during  drug  product  manufacture  and  during  storage  of  the  finished  dosage  fonn 
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DECISION  TREES  #7:  SETTING  ACCEPTANCE  CRITERIA 
FOR  DRUG  PRODUCT  DISSOLUTION 


I  1   I  What  type  of  drug  release  acceptance  criteria  are  appropriate? 


Generally  single-point  dissolution 
acceptance  critena  with  a  lower  limit 
are  acceptable 


Generally  disintegration  acceptance 

criteria  with  an  upper  tinne 

limit  are  acceptable 


Continued  on  next  page. 
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DECISION  TREES  #7  SETTING  ACCEPTANCE  CRITERIA 
FOR  DRUG  PRODUCT  DISSOLUTION 


s 


What  specific  test  conditions  and  acceptance  criteria  are  appropnate''  [innmediate  release] 


Attempt  to  develop  test  conditions  and  acceptance 

ctiteha  which  can  distinguish  batches 

with  unacceptable  bioavailability 


Adopt  appropnate  test  conditxjns 

and  acceptance  cntena  wrthout 

regard  to  discnminating  power,  to 

pass  clinicalty  acceptable  batches 


Adopt  test  conditions  and  acceptance  cntena 

which  can  distinguish  these  changes. 

Generally,  single  point  acceptance  criteria 

are  acceptable 
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DECISION  TREES  #7:  SETTING 

ACCEPTANCE  CRITERIA 

FOR  DRUG  PRODUCT  DISSOLUTION 


s 


What  are  appropriate  acceptance  ranges?  [extended  release] 


Use  all  available  stability,  clinical,  and 
bioavailability  data  to  establish 
appropnate  acceptance  ranges 


YES 


Use  the  in  vitro /in  vivo 

correlation,  along  with 

appropriate  batch  data,  to 

establish  acceptance  ranges. 


Provide  appropriate 
bioavailability  data 

to  validate  the 
acceptance  ranges 


NO 


Finalize  acceptance  ranges. 
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Dated:  December  20,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

IFR  Doc.  00-33369  Filed  12-28-00;  8:45  am] 

BILLING  CODE  41 60-01 -C 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Cooperative  Arrangement  Between  the 
United  States  Food  and  Drug 
Administration  and  Therapeutic  Goods 
Administration,  Republic  of  Australia 
Regarding  the  Exchange  of 
Information  on  Current  Good 
Manufacturing  Practice  inspections  of 
Human  Pharmaceutical  Facilities 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  cooperative  arrangement 
between  the  Food  and  Drug 
Administration,  Department  of  Health 
and  Human  Services,  United  States  of 
America  and  the  Therapeutic  Goods 
Administration,  Department  of  Health 
and  Aged  Care,  Commonwealth  of 
Austraha.  The  purpose  of  the 
arrangement  is  to  enable  each 
administration  to  obtain  information 
that  will  enable  it  to  make  its  own 
independent  facility  and/or  product 
regulatory  decisions  in  the  assessment 
of  current  good  manufacturing  practices 
compliance,  public  health  protection, 
and  approval  of  new  drugs,  h  also  will 
facilitate  more  efficient  use  of  resources 
for  each  organization  in  meeting  their 
statutory  requirements  without 
reduction  of  public  safety  or  regulatory- 
responsibilities. 

DATES:  The  arrangement  became 
effective  October  11,  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Merton  V.  Smith,  Office  of  International 
Programs.  International  Agreements 
Staff  (HFG-1),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-0910. 

SUPPLEMENTARY  INFORMATION:  This 
cooperative  arrangement  is  subject  to 
FDA's  regulations  in  21  CFR  20.108  for 
cooperative  agreements.  Therefore,  in 
accordance  with  21  CFR  20.108(c). 
which  states  that  all  written  agreements 
and  memoranda  of  understanding 
between  FDA  and  others  shall  be 
published  in  the  Federal  Register,  the 
agency  is  publishing  notice  of  this 
written  arrangement. 

Dated:  December  20,  2000 
Margaret  M.  Dotzel. 

Associate  Commissioner  tor  Polirv 

The  arrangement  is  set  forth  in  its 
entirety  as  follows: 

BILLING  CODE  41 60-01 -F 
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COOPERATIVE  ARRANGEMENT 


BETWEEN  THE 


FOOD  AND  DRUG  ADMINISTRATION 


OF  THE 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 


OF  THE 


UNITED  STATES  OF  AMERICA 


ANT)  THE 


THERAPEUTIC  GOODS  ADMINISTRATION 


OF  THE 


DEPARTMENT  OF  HEALTH  AND  AGED  CARE 


OF  THE 


COMMONWEALTH  OF  AUSTRALIA 

REGARDING  THE  EXCHANGE  OF  INFORMATION  ON 

CURRENT  GOOD  MANUFACTURING  PRACTICE  INSPECTIONS 

OF  HUMAN  PHARMACEUTICAL  FACHJTIES 


The  Food  and  Drug  Administration,  Department  of  Health  and  Human  Services  (FDA)  of  the 
United  States  of  America  and  the  Therapeutic  Goods  Administration,  Department  of  Health 
and  Aged  Care  (TGA)  of  the  Commonwealth  of  Australia  in  order  to  exchange  infonnation 
and/or  documents  on  the  observations  and  results  of  inspections  of  human  pharmaceutical 
products  and  facilities  for  adherence  to  Current  Good  Manufacturing  Practices  (CGMPs)  and 
conditions  of  adulteration,  misbranding,  or  adverse  health  consequences; 

Recognizing  that  this  Arrangement  provides  the  means  by  which  each  Administration  can 
obtain  information  that  will  enable  it  to  make  its  own  independent  facility  and/or  product 
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regulatory  decisions  in  the  assessment  of  CGMP  compliance,  public  health  protection  and 
approval  of  new  drugs;  and. 

Realizing  that  this  Arrangement  can  save  both  time  and  costs  for  each  Administration  in  meeting 
their  statutory  requirements  without  reduction  of  public  safety  or  regulatory  responsibilities; 
I 
Hereby  jointly  plan  to  undertake  the  activities  as  stated  herein. 


For  FDA: 


1 .  Upon  request  from  the  TGA,  FDA  intends  to  promptly  furnish  copies  of 
pharmaceutical  establishment  inspection  reports  and  product  sample  results 
prepared  by  FDA  employees. 

2.  In  response  to  a  request  from  the  TGA,  the  FDA  will  endeavor  to  reinspect 
and  provide  a  written  inspection  report,  normally  within  90  days,  on  a  specific 
pharmaceutical  facility  in  which  current  FDA  information  on  CGMP  compliance 
does  not  exist  to  determine  the  acceptability  of  CGMP  compliance  for  the  same 
profile  class  as  that  of  the  TGA  request.  Any  such  inspections  of  pharmaceutical 
plants  conducted  by  the  FDA  in  the  United  States  will  be  conducted  in  accordance 
with  the  requirements  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  and  its 
implementing  regulations. 

3.  In  those  cases  where  a  hazard  to  health  is  reported  by  the  TGA  and 
concurred  in  by  the  FDA,  FDA  intends  to  conduct  an  inspection  in  an  expedited 
manner  to  provide  the  TGA  with  the  written  inspection/investigation  report.     • 

4.  In  those  cases  related  to  a  request  to  inspect  a  specific  drug  product,  FDA 
will  endeavor  to  perform  the  inspection  normally  within  a  period  of  45  days.  If  an 
inspection  cannot  be  performed  or  cannot  be  performed  within  this  time  frame, 
FDA  plans  to  notify  TGA  within  15  days  of  the  request. 

5.  FDA  intends  to  notify  the  TGA  as  soon  as  practical  that  it  plans  to  conduct 
a  CGMP  inspection  in  Australia.  FDA  intends  to  be  receptive  to  authorized 
inspectors  of  the  TGA  accompanying  FDA  employees  in  an  effort  to  promote 
better  understanding  of  FDA's  inspectional  programs  and  techniques. 

6.  FDA  will  endeavor  to  provide  the  TGA  with  prompt  notification  to 
manufacturing  conditions  and/or  particular  products,  which  may  constitute  a 
potential  hazard  to  health  or  significant  violations  of  CGMPs.  This  may  include 
the  exchange  of  recall  information,  adverse  product  trends,  health  hazard 
evaluations,  and  alert  system(s)  information  deemed  appropriate  by  the  FDA. 
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7.  FDA  plans  to  continue  to  allow  the  TGA  access  to  facility/profile  class 
approval  status  listing  in  its  computer  databases  (COMSTAT). 

8.  FDA  will  endeavor  to  provide  assistance  to  TGA  when  drug  shortage 
simations  involving  medically  necessary  human  pharmaceuticals  occur  in 
Australia  by  providing  information  regarding  manufacturers  of  these 
pharmaceuticals  to  or  in  the  United  States  and  the  regulatory  status  of  these 
manufacturers  when  possible. 

9.  To  the  extent  funding  resources  allow  and  by  joint  agreement,  the  FDA 
will  endeavor  to  arrange  for  meetings  at  least  once  per  year  between  its 
inspectors/investigators,  technical  experts,  compliance  officers,  and/or 
management  employees  and  those  of  the  TGA  for  the  purpose  of  developing  and 
reviewing  inspectional  techniques,  computer  databases,  report  formats,  guidance 
documents,  and  laws  and/or  regulations  in  an  effort  to  enhance  harmonization 
between  the  FDA  and  TGA. 

10.  FDA  intends  to  provide  information  under  this  Arrangement  according  to 
relevant  U.S.  laws  and  regulations.  FDA  intends  to  generally  provide 
information  that  is  publicly  available  under  U.S.  law  and  regulations.  Where 
TGA  needs  and  requests  non-public  information,  FDA  intends  to  provide  such 
information  in  accordance  with  Part  20  of  Title  21  of  the  U.S.  Code  of  Federal 
Regulations. 

FDA  intends  to  protect  from  public  disclosure  information  it  receives  from  TGA 
pursuant  to  this  Arrangement  to  the  extent  required  or  permitted  under  U.S. 
law  and  regulations. 

FDA  intends  to  use  the  information  it  receives  from  TGA  to  assess  the 
compliance  of  human  pharmaceutical  facilities  or  products  manufactured, 
distributed,  or  offered  for  distribution  within  the  United  States  or  its  territories. 

1 1        FDA  intends  to  identify  to  the  TGA  appropriate  individuals/offices  as  the 
primary  liaison  officer  for  this  Arrangement  and  as  contact  points  for  the 
activities  to  be  carried  out  under  this  Arrangement  with  regard  to  inspection 
notifications,  sample/inspection  report  requests  and  compliance  actions, 
recalls/alerts/adverse  event  reports,  drug  shortages,  and  meetings. 


B. 


For  TGA: 


1  Upon  request  from  the  FDA,  TGA  intends  to  promptly  furnish  FDA 

with  copies  of  pharmaceutical  establishment  inspection  reports  and  product 
sample  results  prepared  by  TGA  employees. 
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2.         In  response  to  a  request  from  the  FDA,  the  TGA  will  endeavor  to  re- 
inspect  and  provide  a  written  inspection  report,  normally  within  90  days,  on  a 
specific  pharmaceutical  facility  in  which  current  TGA  information  on  CGMP 
compliance  does  not  exist  to  determine  the  acceptability  of  CGMP  compliance 
for  ihe  same  profile  class  as  that  of  the  FDA  request.  Any  such  inspections  of 
pharmaceutical  facilities  in  Australia  will  be  conducted  by  the  TGA  in 
accordance  with  the  requirements  of  the  Therapeutic  Goods  Act,  1989,  and  its 
implementing  regulations. 


3.  In  those  cases  where  a  hazard  to  health  is  reported  by  the  FDA,  and 
concurred  with  by  the  TGA,  TGA  intends  to  conduct  an  inspection  in  an 
expedited  manner  to  provide  the  FDA  with  the  written  inspection/investigation 
report. 

4.  In  those  cases  related  to  a  request  to  inspect  a  specific  drug  product, 
TGA  will  endeavor  to  perform  an  inspection  normally  within  a  period  of  45 
days.  If  an  inspection  cannot  be  performed  or  performed  within  this  time 
frame.TGA  intends  to  notify  FDA  within  15  days  of  the  request. 

5.  TGA  intends  to  notify  FDA  as  soon  as  practical  that  it  plans  to  conduct  a 
CGMP  inspection  in  the  U.S.  or  its  territories.  TGA  intends  to  be  receptive  to 
authorized  investigators  of  the  FDA  accompanying  TGA  employees  in  an  effon 
to  promote  better  understanding  of  TGA' s  inspectional  programs  and 
techniques. 

6.  TGA  will  endeavor  to  provide  the  FDA  with  prompt  notification  of 
manufacturing  conditions  and/or  particular  products  which  may  constitute  a 
potential  hazard  to  health  or  significant  violations  of  CGMPs.  This  may  include 
the  exchange  of  recall  information,  adverse  product  trends,  health  hazard 
evaluations,  and  alert  system(s)  information  deemed  appropriate  by  the  TGA. 

7.  TGA  intends  to  provide  FDA  access  to  information  on  facility  approval 
stams,  including  the  product  categories  involved,  in  its  computer  databases 
and/or  through  hard  copy  records  where  no  computer  data  exists. 

8.  TGA  will  endeavor  to  provide  assistance  to  FDA  when  drug  shortage 
situations  involving  medically  necessary  human  pharmaceuticals  occur  in  the 
U.S.  by  providing  information  regarding  manufacturers  of  these  pharmaceuticals 
to  or  in  Australia  and  the  regulatory  status  of  these  manufacturers  when 
possible. 

9.  To  the  extent  funding  resources  allow  and  by  joint  agreement,  the  TGA 
will  endeavor  to  arrange  for  meetings  between  its  inspectors/investigators, 
technical  experts,  compliance  officers,  management  employees  and  those  of  the 
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FDA  for  the  purpose  of  developing  and/or  reviewing  inspectional  techniques, 
computer  databases,  report  formats,  guidance  documents,  and  laws  and/or 
regulations  in  an  effort  to  enhance  harmonization  between  both  FDA  and  TGA. 

10.  TGA  intends  to  provide  information  pursuant  to  this  Arrangement  in 
confidence  to  FDA  in  accordance  with  Australian  law.  TGA  will  protect 
information  received  from  FDA  to  the  extent  allowed  under  Australian  law. 
TGA  intends  to  use  information  it  receives  from  the  FDA  only  to  assess  the 
compliance  of  human  pharmaceutical  facilities  or  products  manufactured, 
distributed,  or  offered  for  distribution  within  the  Commonwealth  of  Australia. 

1 1 .  TGA  intends  to  identify  to  the  FDA  the  appropriate  individuals/offices  as 
primarv  liaison  officer  for  this  Arrangement  and  as  contact  points  for  this 
Arrangement  with  regard  to  inspection  notifications,  sample/inspection  report 
requests/compliance  actions,  recalls/alerts/adverse  event  reports,  drug  shortages, 
and  meetings. 

PERIOD  OF  COOPERATIVE  ARRANGEMENT 

This  Arrangement  enters  into  force  upon  signing  by  both  Administration  representatives  and 
continues  in  effect  for  a  peritxl  of  five  (5)  years  unless  modified  by  mutual  consent  of  both 
parties  or  termination  earlier  by  either  party  upon  written  notification. 

This  Arrangement  does  not  modify  existing  arrangements  nor  does  it  preclude  entering  into 
separate  arrangements  for  special  programs  which  can  be  handled  more  efficiently  and 
expeditiously  by  special  arrangements. 

Nothing  in  this  Arrangement  is  intended  to  diminish  or  otherwise  affect  the  authority  of  either 
agency  (FDA/TGA)  to  carry  out  its  respective  statutory  functions.   Additionally,  no  provision 
of  this  Arrangement  restricts  either  administration  from  making  its  own  inspection  of  any 
pharmaceutical  facility  located  within  the  jurisdictional  boundaries  of  the  other  country  when 
needed  to  meet  the  needs  of  i>s  own  drug  regulatory  program. 


VfA-^S 
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I  FOR  THE  FOOD  AND  DRUG 
I  ADMINISTRATION,  DEPARTMENT 
WaLTH  AND  HUMAN  SERVICES 
OF  UNITED  STATES  OF  AMERICA 

DATE:    [Ujtc^a-^^    Ij;^'^^ 
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FOR  THE  THERAPEUTIC  GQODS 
ADMINISTRATION.  DEPARTMENT  OF 
HEALTH  AND  AGED  CARE  OF 
COMMONWEALTH  OF  AUSTRALIA 


DATE 
PLACE 
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DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-0969] 

Use  of  Antimicrobial  Drugs  in  Food 
Animals  and  Establishment  of 
Regulatory  Thresholds  on 
Antimicrobial  Resistance;  Amendment 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

The  Food  and  Drug  Administration 
(FDA)  is  amending  an  announcement  of 
the  following  meeting:  Use  of 
Antimicrobial  Drugs  in  Food  Animals 
and  Establishment  of  Regidatory 
Thresholds  on  Antimicrobial 
Resistance.  The  topic  to  be  discussed  is 
the  Center  for  Veterinary  Medicine's 
(CVM's)  current  thinking  on  concepts 
for  the  establishment  of  resistance  and 
monitoring  thresholds  in  food- 
producing  animals.  This  docimients 
amends  the  date  and  title  of  the  meeting 
(formally  entitled  "Establishment  of 
Resistance  and  Monitoring  Thresholds 
in  Food-Producing  Animals")  that  we 
previously  announced  in  the  Federal 
Register  of  July  28,  2000  (63  PR  46464), 
and  amended  on  September  26,  2000 
(65  FR  57820). 

Date  and  Time:  The  meeting  will  be 
held  on  January  22  through  24,  2001. 
8:30  a.m.  to  5  p.m. 

Location:  The  meeting  wrill  be  held  at 
the  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD. 

For  Further  Information  Contact: 
For  general  inquiries  about  the  meeting 
and  registration  contact:  Lynda  W. 
Co  watch,  Center  for  Veterinary 
Medicine  (HFV-150),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville  MD  20855,  301-827-5281, 
FAX  301-594-2298. 
For  technical  inquiries  contact:  Aleta  M. 
Sindelar,  Center  for  Veterinary 
Medicine  (HFV-1),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville  MD  20855,  301-827-0148. 

Registration:  Registration  is  required. 
There  is  no  registration  fee  for  the 
meeting.  Limited  space  is  available,  and 
early  registration  is  encouraged. 
Logistics  for  the  meeting  and  the 
registration  form  are  available  on  the 
hitemet  at  http://wrww.fda.gov/cvm/fda/ 
mappgs/registration.html.  Please  send 
the  registration  form  to  Lynda  W. 
Cowatch  (address  above).  Additional 
information  about  the  meeting  and  the 
agenda  will  be  available  on  the  Internet 
(address  above)  before  the  meeting. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 


DoubleTree  Hotel  at  least  7  days  in 
advance,  1-800-222-8733. 

Transcripts:  Transcripts  of  the 
meeting  will  be  available  on  the  Internet 
at  http://www.fda.gov/cvm. 

Dated:  December  21.  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  00-33371  Filed  12-28-00  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

RINOON-1686 

Electronic  Investigational  New  Drug 
Application:  Cumulative  Table  of 
Contents;  Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimoimcing  a 
public  meeting  to  discuss  the  possibility 
of  using  extensible  markup  language 
(XML)  to  create  a  cumulative  table  of 
contents  for  investigational  new  drug 
applications  (IND's)  intended  to  be 
submitted  electronically  to  the  Center 
for  Biologies  Evaluation  and  Research 
(CBER)  or  the  Center  for  Drug 
Evaluation  and  Research  (CDER). 
Although  the  agency  does  not  yet  have 
a  comprehensive  approach  to  accepting 
IND's  in  electronic  format  in  place  of 
paper,  it  is  updating  existing  guidance 
to  make  electronically  submitted  IND's 
in  place  of  paper  possible  in  the  future. 
The  agency  is  hoping  to  gain  public 
input  at  the  meeting  on  the  use  of  XML 
to  create  a  c\unulative  table  of  contents. 
DATES:  The  public  meeting  will  be  held 
on  January  26,  2001,  from  8  a.m.  to  4 
p.m.  Submit  registration  request  by 
January  17,  2001.  Written  comments  on 
the  use  of  XML  to  create  a  cumulative 
table  of  contents  are  welcome  at  any 
time. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  CDER  Advisory  Committee 
Conference  Room,  5630  Fishers  Lane, 
rm.  1066,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Levin,  Center  for  Drug  Evaluation 
and  Research  (HFD-001),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
5400,  e-mail:  levinr@cder.fda.gov,  or 
Robert  A.  Yetter,  Center  for  Biologies 
Evaluation  and  Research  (HFM-025), 
Food  and  Drug  Adnunistration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 


301-827-0373.  e-mail: 
yetter@cber.fda.gov. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
holding  a  public  meeting  to  discuss  the 
possibility  of  using  XML  to  create  a 
cumulative  table  of  contents  for  IND's 
intended  to  be  submitted  electronically 
to  CBER  or  CDER.  The  agency  is 
updating  guidance  to  make 
electronically  submitted  IND's  in  place 
of  paper  possible  in  the  future.  The 
agency  is  interested  in  input  from  the 
public  on  the  following  questions 
related  to  the  use  of  XML  to  create  a 
cumulative  table  of  contents: 

•  Would  a  cumulative  table  of 
contents  offer  you  advantages? 

•  How  difficult  is  it  for  you  to  create 
and  maintain  the  XML  files  needed  for 
the  cumulative  table  of  contents? 

•  How  difficult  will  it  be  for  you  to 
incorporate  the  preparation  of  an  XML 
document  in  your  submission 
preparation  process? 

•  Do  you  have  suggestions  for 
improvements  on  the  cumulative  table 
of  contents? 

•  Are  you  interested  in  piloting  the 
cumulative  table  of  contents  in 
electronic  IND's  with  the  agency? 

•  Are  you  interested  in  working  with 
us  to  develop  tools  to  be  used  with  the 
cumulative  table  of  contents? 

•  Do  you  have  other  comments  or 
suggestions? 

An  agenda  and  other  materials 
including  an  example  of  a  cimaulative 
table  of  contents  will  be  available  prior 
to  the  meeting  on  the  Internet  at 
http://www.fda.gov/cder/regulatory/ 
ersr/default.htm.  Although  there  is  no 
fee,  preregistration  by  January  17,  2001, 
is  required  for  all  attendees  at  this 
meeting.  Participation  is  limited  to  the 
first  100  registrants.  To  accommodate 
the  greatest  number  of  interested 
parties,  registration  is  limited  to  persons 
outside  FDA,  and  no  more  than  two 
persons  from  an  individual  company 
should  attend.  Persons  interested  in 
attending  the  meeting  should  register  by 
sending  the  names  of  those  attending 
with  the  name  of  their  company  in  an 
e-mail  message  to 
embreyi@cder.fda.gov. 

The  location  of  the  meeting  is  5630 
Fishers  Lane,  next  to  the  ParklavtTi  Bldg. 
Please  use  the  lower  entrance,  which 
faces  Parklawn  Dr.  Visitor  badges  will 
be  held  at  the  guard  station  at  the 
entrance  to  the  building.  Participants 
will  need  picture  identifications  to  pick 
up  their  badge.  PubUc  parking  is  not 
available  at  die  5630  Fishers  Lane 
location.  A  pubhc  parking  lot  is 
available  on  Fishers  Lane  across  from 
the  Parklawn  Bldg.,  and  additional 
public  parking  is  available  at  the 
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Twinbrook  Metro  Station  located 
several  blocks  west  of  the  meeting 
location. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061.  Rockville. 
MD  20852.  written  comments  on  the  use 
of  XML  to  create  a  cumulative  table  of 
contents.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Mondav 
through  Friday. 

Ualed:  December  22.  2000 
Margaret  M.  Dolzel. 

Aascxiati'  Conimissioner  for  Policv- 

|FR  Doc.  00-.3:i370  Filed  12-28-00:  8:45  ami 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OOD-1677] 

Discussion  Paper:  An  Approach  for 
Establishing  Thresholds  in 
Association  With  the  Use  of 
Antimicrobial  Drugs  in  Food- 
Producing  Animals;  Availability 

agency:  Food  and  Drug  Administration. 
HHS 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
x\dministration  (FDA)  is  announcing  the 
availability  of  a  discussion  paper 
entitled  "An  Approach  for  Establishing 
Thresholds  in  Association  With  the  Use 
of  Antimicrobial  Drugs  in  Food- 
Producing  Animals  (discussion  paper)." 
This  discussion  paper  reflects  the 
Center  for  Veterinary  Medicine's 
(CVM's)  current  thinking  on  one 
concept  for  establishing  resistance 
thresholds  for  antimicrobial  drugs  used 
in  food-producing  animals.  The  concept 
will  be  presented  for  discussion  at  a 
public  meeting  on  Januan'  22  to  24. 
2001.  CVM  wants  to  receive  comment 
on  scientific  and  policy  issues  regarding 
this  concept,  as  well  as  suggestions  for 
alternative  approaches. 
DATES:  Submit  written  comments  on 
this  discussion  paper  by  April  9.  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville.  MD  20852. 


See  the  SUPPt.EMENTARY  INFORMATION 
section  for  electronic  access  to  the 
discussion  paper.  Persons  without 
Internet  access  mav  submit  written 
requests  for  single  copies  of  this 
discussion  paper  to  the 
Communications  Staff  {HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  request. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  inquiries:  Sharon  R.  Thompson. 
Center  for  Veterinary  Medicine  (HFV- 
3).  Food  and  Drug  Administration.  7519 
Standish  Pi..  Rockville,  MD  20855.  301- 
827-4514,  e-mail  at 
sthompso@cvm.fda.gov. 

For  technicul  inquiries:  William  T. 
Flvnn,  Center  for  Veterinary  Medicine 
(HFV-100),  Food  and  Drug' 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855.  301-827-7570.  e- 
mail  at  wnynn@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  January  6, 
1999  (64  FR  887).  FDA  announced  the 
availability  of  a  discussion  paper 
entitled  "A  Proposed  Framework  for 
Evaluating  and  Assuring  the  Human 
Safety  of  the  Microbial  Effects  of 
Antimicrobial  Drugs  Intended  for  Use  in 
Food-Producing  Animals  '  (the 
Framework  Document).  FDA  made  the 
Framework  Document  available  to  the 
public  to  initiate  discussions  with  the 
scientific  community  and  other 
interested  parties  on  the  agency's 
thinking  about  appropriate  underlying 
concepts  to  be  used  to  develop  new 
policy  for  evaluating  and  ensuring  that 
antimicrobial  drug  use  in  food- 
producing  animals  is  safe  for  the  public 
health.  The  Framework  Document 
discussed  several  strategies  for 
addressing  concerns  regarding  the 
development  of  antimicrobial  drug 
resistance  associated  with  the  use  of 
antimicrobial  drugs  in  food-producing 
animals.  These  strategies  covered  both 
preapproval  and  postapproval 
approaches  and  included:  (1)  Revision 
of  the  preapproval  safety  assessment  for 
antimicrobial  resistance  for  new  animal 
drug  applications  to  consider  all  uses  of 
antimicrobial  drugs  in  food-producing 
animals,  (2)  categorization  of 
antimicrobial  drugs  based  upon  the 
importance  of  the  drug  for  human 
medicine  and  upon  which  preapproval 
and  postapproval  requirements  would 
be  based,  (3)  postapproval  monitoring  of 
the  development  of  antimicrobial  drug 
resistance,  and  (4)  elaboration  of 
resistance  and  monitoring  thresholds. 


The  Framework  Document  discussed 
the  concept  of  two  thresholds,  the 
resistance  threshold  and  the  monitoring 
threshold,  that  would  be  established 
prior  to  the  approval  of  an  antimicrobial 
new  animal  drug  for  use  in  food- 
producing  animals  to  ensure  that  food 
products  derived  from  the  animal 
species  treated  with  the  drug  are  safe  for 
consumers.  The  resistance  threshold 
would  be  established  in  humans  to 
represent  the  upper  limit  of  resistant 
bacteria  that  can  be  transferred  from 
animals  to  consumers.  The  Framework 
Document  discussed  the  possibility  of 
establishing  resistance  thresholds  based 
on  human  data,  animal  data,  or  both. 

The  Framework  Document  noted  that 
monitoring  thresholds  also  would  be 
established  to  guide  the  postapproval 
monitoring  of  resistance  development  in 
animals.  According  to  the  Framework 
Document,  a  monitoring  threshold 
would  need  to  be  determined  for  each 
antimicrobial  drug  prior  to  approval, 
and  the  threshold  could  vary  depending 
on  the  human  or  animal  pathogen  of 
concern.  Monitoring  thresholds  would 
be  established  in  animals  so  that  they 
would  serve  as  an  early  warning  system, 
signaling  when  loss  of  susceptibility  or 
resistance  prevalence  is  approaching  the 
resistance  threshold. 

If  a  monitoring  threshold  were 
reached,  the  drug  sponsor  could 
implement  mitigation  actions  to  address 
the  loss  of  susceptibility  or  the 
increasing  resistance  trend.  According 
to  the  concepts  described  in  the 
Framework  Dociunent,  if  mitigation 
actions  were  found  to  be  unsuccessful, 
and  resistance  levels  exceeded  the 
resistance  threshold,  withdrawal  of  the 
approval  of  the  drug  for  the  use{s)  of 
concern  would  be  warranted. 

The  discussion  paper,  which  is  the 
subject  of  this  notice  of  availability, 
further  describes  an  approach  for 
establishing  thresholds  intended  to  limit 
the  emergence  and  spread  of 
antimicrobial  resistance  in  human 
pathogens  attributed  to  antimicrobial 
drug  use  in  food-producing  animals. 
The  discussion  paper  attempts  to 
describe  the  possible  complexities  of 
this  approach  to  establishing  thresholds 
in  order  to  encourage  discussion  before, 
during,  and  after  the  January  public 
meeting  mentioned  above.  A  notice  of 
the  public  meeting  was  announced  in 
the  Federal  Register  of  September  26, 
2000  (65  FR  57820). 

The  discussion  paper  discusses  the 
use  of  two  types  of  thresholds,  a  human 
health  threshold  and  a  resistance-in- 
animals  threshold.  The  human  health 
threshold  represents  the  level  at  which 
there  is  no  longer  a  reasonable  certainty 
of  no  harm  to  human  health  associated 
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with  antimicrobial  resistance 
development  as  a  consequence  of 
antimicrobial  drug  use  in  food- 
producing  animals.  The  resistance-in- 
animals  threshold  represents  the  upper 
limit  of  acceptable  levels  of 
antimicrobiaJ  resistance  in  a  food- 
producing  animal  species.  This 
resistance  threshold  is  derived  through 
a  risk  assessment  model  that  builds  a 
link  between  the  human  health 
threshold  and  the  resistemce  levels  in 
animals.  Therefore,  exceeding  the 
resistance  threshold  would  be 
considered  an  unacceptable  human 
health  risk, 

n.  Comments 

This  discussion  paper  is  being 
distributed  at  this  time  for  consideration 
by  the  public  in  anticipation  of  the 
January  22  to  24,  2001,  public  meeting. 
Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  conmients  regarding  this 
discussion  paper  by  April  9,  2001.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  an  individual 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  nimiber 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  docket 
including  transcript  and  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

m.  Electronic  Access 

Copies  of  the  discussion  paper  may  be 
obtained  on  the  Internet  from  the  CVM 
home  page  at 
http://www.fda.gov/cvm/. 

Dated:  December  21,  2000. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(PR  Doc.  00-33215  Filed  12-26-00;  11:47 

ami 

BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activittes:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
for  the  opportimity  for  public  comment 


on  proposed  data  collection  projects 
(section  3506  (c)(2)(A)  of  Title  44, 
United  States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  0MB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  at  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Ryan  White  CARE 
Act:  Cross-Title  Data  Report  Form 
(CTDR)—New 

The  Cross  Title  Data  Report  (CTDR) 
form,  created  in  1999  by  the  HIV/AIDS 
Bureau  of  the  Health  Resources  Services 
Administration  (HRSA),  is  designed  to 
collect  information  from  grantees,  as 
well  as  their  subcontracted  service 
providers,  funded  under  Titles  I,  II,  III 
and  IV  of  the  Ryan  White 
Comprehensive  AIDS  Emergency 
(CARE)  Act  of  1990,  as  amended  by  the 
Ryan  White  CARE  Act  Amendments  of 
1996  and  2000  (codified  under  Title 
XXVII  of  the  Public  Health  Services 
Act).  The  purpose  of  the  Ryan  White 
CARE  Act  is  to  provide  emergency 
assistance  to  localities  that  are 
disproportionately  affected  by  the 
human  immunodeficiency  virus  (HIV) 
epidemic  and  to  make  financial 
assistance  available  for  the 
development,  organization, 
coordination,  and  operation  of  more 
effective  and  cost-efficient  systems  for 
the  delivery  of  essential  services  to 
persons  with  HIV  disease.  The  CARE 
Act  also  provides  grants  to  states. 


eligible  metropolitan  areas,  community- 
based  programs,  and  early  intervention 
programs  for  the  delivery  of  ser\'ices  to 
individuals  and  families  with  HIV 
infection.  All  Titles  of  the  CARE  Act 
specify  HRSA's  responsibilities  in  the 
administration  of  grant  funds,  the 
allocation  of  funds,  the  evaluation  of 
programs  for  the  population  served,  and 
the  improvement  of  the  quantity  and 
quality  of  care.  Accurate  records  of  the 
providers  receiving  CARE  Act  funding, 
the  services  provided,  and  the  clients 
served  continue  to  be  critical  to  the 
implementation  of  the  legislation  and 
thus  are  necessary  for  HRSA  to  fulfill  its 
responsibilities. 

Previously,  grantees  under  each  Ryan 
White  CARE  Act  Title  reported 
aggregate  data  on  distinct  Title-specific 
forms.  The  CTDR,  an  aggregate  of  these 
data  collection  forms,  is  designed  to 
reduce  the  reporting  burden  for  grantees 
with  concurrent  reporting 
responsibilities,  and  to  eliminate  title- 
specific  reporting  in  order  to  reduce 
duplication  among  grantees  and 
providers  funded  through  multiple 
CARE  Act  Titles.  The  CTDR  form 
collects  data  from  grantees  and  their 
subcontracted  service  providers  on  six 
different  areas:  service  provider 
information,  client  information,  services 
provided/clients  served,  demographic 
information,  AIDS  Pharmaceutical 
Assistance  and  AIDS  Drug  Assistance 
Program,  and  the  Health  Insurance 
Program.  Collected  on  an  annual  basis, 
the  primary  purposes  of  the  CTDR  are 
to:  (1)  Characterize  the  organizations 
from  which  clients  receive  services;  (2) 
provide  information  on  the  number  and 
characteristics  of  clients  who  receive 
CARE  Act  services:  and  (3)  enable  HAB 
to  describe  the  type  and  amount  of 
services  a  client  receives.  In  addition  to 
meeting  the  goal  of  accountability  to 
Congress,  clients,  advocacy  groups,  and 
the  general  public,  information 
collected  on  the  CTDR  is  critical  for 
HRSA,  state  and  local  grantees,  and 
individual  providers  to  assess  the  status 
of  existing  HIV-related  ser\'ice  delivery 
systems. 

The  estimated  response  burden  for 
CARE  Act  grantees  is  estimated  as; 


Title  under  wtiich  grantee  is  funded 


Number  of 

grantees 

respondents 


Responses 
per  grantee 


Hours  to 

coordinate 

receipt  of  data 

reports  from 

providers 


Total  hour 
burden 


Title  I  only 


54 


107  I 


40! 


2,160 
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Title  under  which  grantee  is  funded 


Number  of 

grantees 

respondants 


Responses 
per  grantee 


Hours  to 

coordinate 

receipt  of  data 

reports  from 

providers 


Total  hour 
burden 


-t- 


Title  II  only 
Title  III  only 
Title  IV  only 

Total  .... 


50 

303 

63 


470 


112 
1 
1 


40 

e 

16 


2.000 
2.424 
1,008 


7.592 


The  estimated  response  burden  for  service  providers  is  estimated  as: 


Title  under  which  provider  s  funded 


Number  of 

provider 
respondents 


Responses 
per  provider 


Hours  per 
response 


Total  hour 
burden 


Title  I  only      

Title  II  only     

Title  III  only    

Title  IV  only    : 

Funded  under  multiple  Titles 
Total         


1,011 

836 

138 

34 

491 

2.019 


24 
40 
40 
40 
46 


24.264 
33.440 
5,520 
1,360 
23.568 
88,152 


Number  of 
respondents 


Total  hour 
burden 


Total 


2.489 


95.744 


Send  commt^nti  to  Susan  G.  Queen. 
Ph.D.  HRSA  Reports  Clearance  Officer, 
Room  lA-.i.].  Pdrklawn  Building.  560(1 
Fisher.s  Lane.  Rorkville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

lane  M.  Harrison. 

Director.  Dnision  of  Policy  Review  and 

Coordination. 

[FR  Doc.  00-33218  Filed  12-28-00:  8:45  am] 

BILLING  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  rf'quirfiiient 
for  opportunit\-  for  public  comment  mi 
proposed  ddta  c:i)llec:tion  pro|e(.t> 
(section  .3506(c)(2)(A)  of  Title  44.  United 
States  Code,  ds  amended  b\  the 
Paperwork  Reduction  Act  of  1995.  Pub 
L.  104-13).  the  Health  Resources  and 
Services  Administration  (HRS.\)  will 
publish  periodic  summaries  of  propn-,eil 
projects  being  developed  for  submissmn 
to  0MB  under  the  Paperwork  Reduc  tion 
.-\ct  of  1995   To  request  more 
information  on  the  proposed  proiet  t  nr 
to  obtain  a  copy  of  the  data  collection 
plans  and  draft  instruments,  call  the 


HRSA  Reports  (Clearance  Officer  on 
(301) 443-1129. 

Comments  are  inv  ite(i  on;  (a)  Whether 
the  proposed  collection  of  information 
IS  necessarv  for  the  proper  performance 
nf  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agent:\  s  cistimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  ot  the  c ullection  of  information 
on  respondents,  iiu  hiding  through  the 
Use  of  automated  ci)llection  techniques 
tir  other  fonu.s  ol  information 
technuldgw 

Proposed  Project:  Evaluation  of  the 
Scholarships  for  Disadvantaged 
Students  (SDS)  Program — New 

The  Scholarships  for  Disdd\'antaged 
Students  ISIXS)  program  was  established 
in  1990  to  provide  financial  assistance 
til  health  professions  and  nursing 
students  troin  disadvantaged 
backgrounds.  A  primary  tenet  of  the 
SDS  program  is  that  students  who  come 
trom  disadvantaged  backgrounds  will  be 
most  likelv  to  practice  in  Medicallv 
Llnderserved  (Communities  (MU('s)  after 
graduation.  In  this  wav.  the  SDS 
program  is  working  to  alleviate  health 
profession  and  nursing  shortages  across 
the  (  Duntrv 

The  evaluation  of  this  program  will 
include  a  mail  survey  directed  at 
graduates  of  SDS-fiarticipdting 


institutions  in  the  fields  of  allopathic 
and  osteopathic  medicine,  dentistry, 
veterinary  medicine,  optometry, 
podiatry,  pharmacy,  nursing,  allied 
health  and  behavioral  and  mental 
health.  The  survey  will  be  directed  at 
the  1996  graduates  of  allopathic  and 
osteopathic  medicine  schools  who 
participated  in  the  SDS  program  in  both 
1996  and  2001.  The  survey  will  also  be 
directed  at  the  1999  graduates  of 
dentistry,  veterinary  medicine, 
optometry,  podiatry,  pharmacy,  nursing, 
allied  health  and  behavioral  and  mental 
health  schools  who  participated  in  the 
SDS  program  in  both  1999  and  2001. 
The  information  will  identify  the  place 
and  type  of  employment  for  each 
individual  surveyed  in  order  to 
determine  whether  or  not  the  individual 
practiced  in  a  MUC  between  lulv  1, 
1999.  and  lune  30.  2000.  The  data 
collected  through  this  survey  will  be 
used  to  determine  whether  statistically 
significant  differences  exist  between  the 
rate  at  which  disadvantaged  versus  non- 
disdvantaged  individuals  and  SDS 
scholarship  recipients  versus  non- 
recipients  practice  in  MUCs  after 
graduation.  These  data  will  also  be  used 
to  to  determine  whether  differences 
exist  in  the  rates  at  which  individuals 
in  different  health  professions  work  in 
MUCs.  The  results  will  be  used  to 
formulate  programmatic  and  policv 
recommendations  designed  to 
strengthen  the  SDS  program  and 
increase  its  effectiveness. 
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Type  of  survey 


Number  of 
respondents 


Number  of 

responses  per 

respondent 


Hours  per 
response 


Total 
burden 
hours 


Graduate  Sun/ey 


3750 


1 


.25 


937  5 


I 

Send  comments  to  Susan  G.  Queen, 
Ph.D..  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  December  22,  2000. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

(FR  Doc.  00-33219  Filed  12-28-00:  8:45  am] 

BILUNG  CODE  416&-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-N-51] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  assistant  Secretary 
for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  December  29,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  Taffett,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless. 

Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional 
properties  have  been  determined 
suitable  or  unsuitable  this  week. 


Dated:  December  18.  2000. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 

Programs. 

[FR  Doc.  00-32634  Filed  12-28-00;  8:45  am] 

BHJJNG  CODE  4210-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4557-N-52] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 

action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
siuplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

effective  date:  December  29,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  Taffet,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12.  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  December  21.  2000. 
John  D.  Garrity, 

Director.  Office  of  Special  Seeds  Assistance 

Programs. 

[FR  Doc.  00-33136  Filed  12-28-00;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Acquisition  and  Property 
Management;  Agency  information 
Collection  Activities:  Submitted  for 
Office  of  lyianagement  and  Budget 
(0MB)  Review;  Comment  Request 

agency:  Office  of  Acquisition  and 
Property  Management  (PAM).  Office  of 
the  Secretary.  Interior. 
ACTION:  Notice  of  a  new  information 
collection  that  is  based  upon  revision  of 
a  currently  approved  information 
collection  (0MB  Control  Number  1006- 
0009)  and  request  for  comment. 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  submitting  to  0MB  for 
review  and  approval  an  information 
collection  request  (ICR),  titled  "Private 
Rental  Survey."  We  are  also  soliciting 
comments  from  the  public  on  this  ICR. 
DATES:  Submit  wTitten  comments  by 
January  29.  2001. 

ADDRESSES:  You  may  submit  comments 
directly  to  the  Office  of  Information  and 
Regulatory'  Affairs,  0MB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1084-NEW),  725  17th  Street. 
N.W..  Washington,  D.C.  20503.  Mail  or 
hand  carry  a  copy  of  your  comments  to 
the  Department  of  the  Interior;  Office  of 
Acquisition  and  Property  Management; 
Attention:  Linda  Tribby;  Mail  Stop 
5512;  1849  C  Street,  NW,  Washington. 
DC  20240.  Comments  may  also  be 
submitted  electronically  to 
linda_tribby@ios.doi.gov.  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identitv,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Tribby.  Departmental  Quarters 
Program  Manager,  telephone  (202)  219- 
0728. 

SUPPLEMENTAL  INFORMATION: 

Title:  Private  Rental  Survey 

OMB  Control  Sumber  1084-NEW 
(replaces  OMB  No.  1006-0009) 

Bureau  Form  S'umber:  OS-2000  and 
OS-2001  (replace  Bureau  of 
Reclamation  Forms  7-2226  and  7- 
2227). 

Abstract:  Public  Law  88-459 
authorizes  Federal  agencies  to  provide 
housing  for  Government  employees 
under  specified  circumstances  In 
compliance  with  OMB  Circular  A— 45 
(Revised).  Rental  and  Construction  of 
Government  Quarters,  a  review  of 
private  rental  market  housing  rates  is 
required  at  least  once  every  5  years  to 
ensure  that  the  rental,  utility  charges, 
and  chaises  for  related  services  to 


occupants  of  Government  Furnished 
Quarters  (GFQ)  are  comparable  to 
corresponding  charges  in  the  private 
sector  To  avoid  unnecessan' 
duplication  and  ini;onsistent  rental 
rates.  PAM  conducts  housing  surveys  in 
support  of  quarters  management 
programs  for  the  Departments  of  the 
Interior  (DOI).  Agriculture.  Commerce. 
Defense,  (ustice.  Transportation. 
Treasury.  Health  and  Human  Services, 
and  Veterans  Affairs  DOIs  Bureau  of 
Reclamation  previously  performed  these 
information  collections  under  the 
(  urrently  approved  OMB  Control  No 
1006-0009.  This  collection  of 
information  provides  data  that  helps 
DOI  as  well  as  other  Federal  agencies  to 
manage  GFQ  in  compliance  with  the 
requirements  of  OMB  Circular  A— 45 
(Revised).  If  the  collection  activity  were 
not  performed,  there  would  be  no  basis 

Response  Burden  Chart 


for  determining  open  market  rental  costs 
for  GFQ. 

On  August  18,  2000,  we  published  a 
Federal  Register  notice  (65  FR  50555- 
50556)  with  the  required  60-day 
comment  period  announcing  that  we 
would  submit  this  collection  of 
information  to  OMB  for  approval.  We 
received  no  comments  in  response  to 
the  notice. 

Frequency  of  Collection:  We  survey 
each  of  16  regions  every  third  year, 
surveying  five  to  six  regions  each  year. 

Descnp tion  of  Respon den ts : 
Individual  property  owmers  and  small 
businesses  or  organizations  (real  estate 
managers,  appraisers,  or  property 
managers). 

Estimated  Annual  Responses:  5,279. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  1,046 
hours  (refer  to  burden  chart).  There  are 
no  recordkeeping  requirements. 


Form  no. 


OS-2000 
OS-2001 

Total 


Number  of 
respondents 


Number  of 

responses  per 

respondent 


Total  annual 
responses 


Hours  per 

response 

(in  minutes) 


Burden  hours 


4.979 
300 


5.279 


4,979 
300 


5.279 


12 

to 


996 
50 


1.046 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  None. 

Comments  The  PRA  (44  U.S.C.  3501, 
et  seq.)  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number 
Section  '3506(c)(2)(A)  of  the  PR.-\ 
requires  each  agency  '*    *    *  to  provide 
notice  *    *    *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  •   *   *" 
Agencies  must  specifically  solicit 
comments  to: 

(a)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful; 

(b)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(c)  Enhance  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and. 

(d)  Minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


If  you  wish  to  comment  in  response 
to  this  notice,  send  your  comments 
directly  to  the  office  listed  under  the 
ADDRESSES  set:tion  of  this  notice.  The 
OMB  has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration.  OMB  should  receive 
public  comments  by  lanuary  29,  2001. 

P.A\f  Information  Collection 
Clearance  Officer:  Debra  E.  Sonderman, 
(202) 208-6352. 

Dated   IM  embtr  20.  2000. 
Debra  E.  Sonderman, 

Director.  Office  of  Acquisition  and  Propertv 

Management 

iKR  Dor   0U-;t3:iU7  Filed  12-28-00;  8:45  am] 

8ILUNC  COOE  4310-AF-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  an  Incidental 
Take  Permit  by  Hancock  Natural 
Resource  Group,  Inc.  for  SiMcuttural 
Activities  In  Crenshaw  and  Covington 
Counties,  Alat>ama 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice. 


Hancock  Natural  Resource  Group,  Inc. 
(Applicant)  has  requested  an  incidental 
take  permit  (ITP)  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (U.S.C.  1531  et  seq.),  as 
amended  (Act).  The  Applicant 
anticipates  taking  the  threatened  Red 
hills  salamander  [Phaeognathus 
hubrichti)  over  the  next  30  years 
incidental  to  forest  management  for 
timber  production,  road  construction, 
and  timber  harvest.  The  anticipated  take 
and  measures  to  minimize  and  mitigate 
these  takings  will  occur  on  3,561  acres 
of  the  Applicant's  properties  in 
Crenshaw  and  Covington  counties, 
Alabama.  Absolute  levels  of  incidental 
take  can  only  be  estimated  based  on 
projected  population  densities  in 
various  habitats  in  relation  to  proposed 
activities  in  those  habitats.  The 
applicant  estimates  that  up  to  400 
salamanders  may  be  taken.  Incidental 
take  will  comprise  harm  resulting  from 
habitat  modification  or  direct  physical 
injury  or  death. 

To  minimize  and  mitigate  for  taking 
of  salcunanders,  the  Applicant  will 
survey  by  habitat  types  to  classify 
management  units  for  expected 
salamander  density.  The  intensity  of 
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silvicultural  activities  (i.e.,  harvest  rates, 
site  preparation)  will  then  be 
proportionately  greater  in  habitats  with 
little  or  no  expectation  of  salamander 
occurrence.  The  best  salamander 
habitats,  approximately  25  acres,  will  be 
left  un-harvested.  A  more  detailed 
description  of  the  mitigation  and 
minimization  measures  to  address  the 
effects  of  the  Project  to  the  Red  hills 
salamander  is  provided  in  the 
Applicant's  Habitat  Conservation  Plan 
(HCP).  These  measures  are  outlined  in 
the  SUPPLEMENTARY  INFORMATION  section 
below.  The  Service  has  determined  that 
the  Applicant's  proposal,  including  the 
proposed  mitigation  and  minimization 
measures,  will  individually  and 
cumulatively  have  a  minor  or  negligible 
effect  on  the  species  covered  in  the 
HCP.  Therefore,  the  IT?  is  a  "low  effect" 
project  and  would  qualify  as  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act  (NEPA),  as 
provided  by  the  Department  of  Interior 
Manual  (516  DM2,  Appendix  1  and  516 
DM  6,  Appendix  1). 

The  Service  announces  the 
availability  of  the  HCP  and  our 
determination  of  Categorical  Exclusion 
for  the  incidental  take  application. 
Copies  of  the  HCP  and  Service 
supporting  documents  may  be  obtained 
by  making  a  request  to  the  Regional 
Office  (see  ADDRESSES).  Requests  must 
be  in  writing  to  be  processed.  This 
notice  is  provided  purstiant  to  Section 
10  of  the  Act  and  NEPA  regulations  (40 
CFR  1506.6).    • 

The  Service  specifically  requests 
information,  views,  and  opinions  from 
the  public  via  this  Notice  on  the  federal 
action,  regarding  the  adequacy  of  the 
HCP  as  measured  against  the  Service's 
ITP  issuance  criteria  found  in  50  CFR 
Parts  13  and  17. 

If  you  wish  to  conunent,  you  may 
submit  comments  by  any  one  of  several 
methods.  Please  reference  permit 
number  TE029614-0  in  such  comments. 
You  may  mail  comments  to  the 
Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  internet  to  "david_dell@fws.gov". 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  your 
name  and  return  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Service  that  we 
have  received  your  internet  message, 
contact  us  directly  at  either  telephone 
number  listed  below  (see  FURTHER 
INFORMATION).  Finally,  you  may  hand 
deliver  conmients  to  either  Service 
office  listed  below  (see  ADDRESSES).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 


respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  begiiming  of  your 
comments.  We  will  not;  however, 
consider  anonymous  comrnents.  We 
v/iH  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  comments  on  the  permit 
application,  supporting  documentation, 
and  HCP  should  be  sent  to  the  Service's 
Regional  Office  (see  ADDRESSES)  and 
should  be  received  on  or  before  January 
29, 2001. 

ADDRESSES:  Persons  wishing  to  review 
the  application,  supporting 
documentation,  and  HCP  may  obtain  a 
copy  by  writing  the  Service's  Southeast 
Regional  Office,  Atlanta,  Georgia. 
Docimients  will  also  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
Regional  Office,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  Endangered  Species 
Permits),  or  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  PO  Drawer  1190, 
Daphne  East  Office  Plaza,  Suite  A.  2001 
Highway  98,  Daphne,  Alabama  36526- 
6578.  Written  data  or  comments 
concerning  the  application,  or  HCP 
should  be  submitted  to  the  Regional 
Office.  Please  reference  permit  number 
TE029614-0  in  requests  of  the 
documents  discussed  herein. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Dell,  Regional  HCP  Coordinator, 
(see  ADDRESSES  above),  telephone:  404/ 
679-7313,  facsimile:  404/679-7081;  or 
Ms.  Barbara  Allen,  Fish  and  Wildlife 
Biologist,  Daphne  Field  Office.  Alabama 
(see  ADDRESSES  above),  telephone:  334/ 
441-5181. 

SUPPLEMENTARY  INFORMATION:  The  Red 
hills  salamander  is  endemic  to  Alabama, 
and  was  listed  in  1976  as  a  threatened 
species  due  to  historic  silvicultural 
practices,  and  habitat  loss  and 
fragmentation.  Typical  habitat  of  the 
Red  hills  salamander  is  moist,  steep  to 
moderately  steep  ravine  slopes  and  bluff 
faces  in  mature,  upland  mixed 
hardwood  and  pine  forest. 

Of  the  3,561  acres  that  would  be 
covered  by  the  ITP,  only  an  estimated 


200  acres  offer  potential  habitat  for  the 
Red  hills  salamander.  The  HCP 
classifies  potentiedly  occupied 
salamander  habitat  into  three  categories: 
optimal,  moderately  suitable,  and 
marginal.  Optimal  habitats  are  bluffs 
and  ravines  with  a  27-degree  angle  slope 
or  greater,  or  other  extensive  areas  of 
steep  slopes  that  are  imderlain  by  the 
Tallahatta  geologic  formation,  and  are 
dominated  by  deciduous  trees.  No 
timber  harvest  will  be  permitted  in 
optimal  habitats.  Current  area  estimates 
are  subject  to  change  as  additional 
information  is  obtained,  but  such 
habitat  comprises  an  estimated  25  acres. 

Moderately  suitable  habitats  are  areas 
of  18  to  27-degree  slope  within  either 
the  Tallahatta  or  Hatchetigbee  geologic 
formations,  and  with  naturally 
occurring  mixed  heirdwood/pine  and 
pine/hardwood  forest  types.  Siltstone 
outcToppings  may  or  may  not  be 
evident.  These  habitats  may  receive 
increased  levels  of  selective  cutting 
(followed  by  natural  regeneration  of  tree 
species  characteristic  of  Red  Hills 
salamander  habitat),  provided  total 
hardwood  canopy  cover  is  not  reduced 
to  less  than  65  percent.  Moderately 
suitable  habitats  comprise  an  estimated 
100  acres. 

Marginally  suitable  to  imsuitable 
habitats  within  the  Tallahatta  or 
Hatchetigbee  geologic  formations  occur 
immediately  adjacent  to  optimal  or 
moderately  suitable  habitats  with 
naturally  occurring  mixed  hardwood/ 
pine  or  pine  hardwood  forest  types; 
siltstone  may  or  may  not  be  evident. 
Normal  silviculture  practices  will  be 
done  in  these  areas  including 
clearcutting,  select  tree  harvest, 
chemical  and  mechanical  site 
preparation,  planting,  and  prescribed 
burning.  Estimated  marginally  suitable 
habitat  within  the  Hancock  property 
covered  by  the  FTP  is  75  acres. 

Under  section  9  of  the  Act  and  its 
implementing  regulations,  'taking"  of 
endangered  and  threatened  vkdldlife  is 
prohibited.  However,  the  Ser\'ice.  under 
limited  circumstances,  may  issue 
permits  to  take  such  wildlife  if  the 
taking  is  incidental  to  and  not  the 
purpose  of  otherwise  lawful  activities. 
The  Applicant  has  prepared  an  HCP  as 
required  for  the  incidental  take  permit 
application. 

The  biological  goal  of  the  Applicant's 
HCP  is  long  term  preservation  of  Red 
hills  salamander  population  levels  on 
optimal  habitat,  and  to  maintain  a 
population  on  moderately  sxiitable 
habitats  over  the  30- year  term  of  the 
FTP.  Conversion  of  natural  forest  to  pine 
plantation  within  a  minimum  of  50  feet 
of  occupied  or  potentially  occupied 
habitat  will  be  avoided.  The  following 
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management  actions  will  be 
incorporated  to  minimize  incidental 
take: 

1.  Clearcutting  will  be  avoided  on 
slopes  occupied  by  Red  Hills 
salamanders 

2.  Mechanical  site  preparation  will  be 
avoided  within  occupied  habitat. 

3.  If  an  area  is  select  cut.  woody  litter 
will  be  maintained  to  prf)vide  some 
shade,  maintain  moisture  and  preserve 
invertebrate  fauna.  Select  cutting  that 
maintains  at  least  two-thirds  canopy 
cover  and  c:reates  minimal  surface 
disturbance  may  not  adversely  impact 
salamander  populations. 

4.  If  areas  above  or  below  slopes 
occupied  by  salamanders  are  cleared,  a 
buffer  strip  of  natural  vegetation  will  be 
left  to  provide  shade  and  allow  moisture 
retention  to  vegetation  on  the  slope. 
Size  of  the  buffer  will  vary  depending 
on  aspect,  but  will  provide  shade  at  all 
times  of  the  day. 

5.  Annual  monitoring  will  be 
conducted  for  each  habitat  class  to 
assess  the  performance  of  the  HCP  goals 
and  objectives.  Monitoring  will  be 
conducted  between  April  1  and  October 
31.  A  5-year  comprehensive  review  of 
monitoring  results  will  be  conducted  to 
better  determine  the  density  threshold 
below  which  the  species  may  not  be 
considered  to  be  successfuUv 
maintained.  This  report  will  be 
submitted  bv  December  31.  2005. 

6.  After  the  first  ten  years,  a 
comprehensive  review  of  permit 
conditions.  HCP  implementation,  and 
monitoring  results  will  be  conducted 

7.  Existing  access  roads  will  be  used 
to  the  extent  practicable,  and  no  roads 
will  be  constructed  through  areas  of 
optimal  habitat.  .\ny  new  road 
construction  through  moderatelv 
suitable  or  marginal  habitat  will  be 
carefully  planned  so  as  to  cause  the 
least  possible  damage  to  the  habitat  and 
will  complv  with  Alabama  s  Best 
Management  Practices  for  forestry. 

8.  The  applicant  will  conduct  or 
participate  in  training  workshops  for  all 
its  foresters  and  technicians  that  work 
in  the  plan  area.  Workshops  will  train 
employeies  to  recognize  Red  hills 
salamander  habitat,  properly  establish 
buffers  around  and  mark  timber  within 
occupied  habitat,  and  to  minimize 
impacts  of  machinery  Employees  will 
be  provided  general  biological 
background  information,  will  be 
familiarized  with  general  details  of  the 
HCP,  and  will  be  required  to  participate 
in  the  implementation  of  the  plan, 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  the  ITP  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 


within  the  meaning  of  section  102(2){C) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  in  the 
HCP.  The  Service  will  also  evaluate 
whether  the  issuance  of  a  section 
10(a|(l)(B)  ITP  complies  with  section  7 
of  the  Act  by  c(jnducting  an  intra- 
Service  section  7  consultation.  The 
results  of  the  biological  opinion,  in 
[  ombination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
ITP. 

UHt('():  Dwfinber  21.  2000, 
H.  Dale  Hall. 
Acting  Hfiiional  Director. 
[FR  Uoi .  00-33331  Filed  12-28-00;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-132(V-EL,  WYW151133] 

Federal  Coal  Lease  Application 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  a  draft 
fin  ironmental  assessment  and  notice  of 
public  hearing  on  the  Belle  Avr  2000 
federal  ccjal  lease  application  in  the 
decertified  Powder  River  federal  coal 
production  region.  Wyoming. 

SUMHHARY:  Pursuant  to  the  National 
Km  ironmental  Polit  v  Act  (NEPA)  and 
implementing  regulations  and  other 
applicable  statutes,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
availabilit\  of  a  Draft  Environmental 
Assessment  (EA)  for  the  Belle  Ayr  2000 
Coal  Lease  Application,  BLM  serial 
number  VVYWl5n33,  in  the  Wvoming 
Powder  River  Basin  (PRB),  and' 
announces  the  scheduled  date  and  place 
for  a  public  hearing  pursuant  to  43  Code 
of  Federal  Regulations  (CFR)  3425.4. 
The  draft  EA  analyzes  the  impacts  of 
issuing  a  Federal  coal  lease  for  the 
proposed  Belle  Ayr  2000  Federal  coal 
tract.  The  purpose  of  the  hearing  is  to 
solicit  public  comments  on  the  Draft 
EA.  the  fair  market  value,  the  maximum 
ei:onomic  recovery,  and  the  proposed 
competitive  sale  of  the  coal  included  in 
the  proposed  Belle  Avr  2000  Federal 
coal  tract  The  Belle  Ayr  2000  tract  is 
being  considered  for  sale  as  a  result  of 
a  coal  lease  application  received  from 
RAG  Wyoming  Land  Companv  (RAG) 
on  July  28,  2000.  The  tract  as  applied  for 
includes  about  243. Bl  acres  containing 
approximately  29  millicm  tons  of 
recoverable  F'ederal  coal  reserves  in 
Campbell  (bounty.  WY. 


DATES:  A  public  hearing  will  be  held  at 
7  p.m.  MDT,  on  January  18.  2001  at  the 
Clarion  Western  Plaza  Motel.  2009  S. 
Douglas  Highway,  Gillette.  WY.  An 
open  house  will  start  at  6:30  p.m..  prior 
to  the  hearing,  to  answer  questions 
related  to  the  leasing  process  and  this 
coal  lease  application.  Written 
comments  on  the  Draft  EA  will  be 
accepted  until  on  or  before  January  29, 
2001. 

ADDRESSES:  Please  address  questions, 
comments  or  requests  for  copies  of  the 
Draft  EA  to  the  Casper  Field  Office. 
BLM,  Attn:  Nancy  Doelger,  2987 
Prospector  Drive,  Casper.  WY  82601;  or 
you  may  e-mail  them  to  the  attention  of 
Nancy  Doelger  at 

casper_wvmail@blm.gov:  or  fax  them  to 
307-261-7587, 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Doelger  or  Mike  Karbs  at  the 
above  address,  or  phone:  307-261-7600. 
SUPPLEMENTARY  INFORMATION:  The 
application  for  the  Belle  Ayr  2000  tract 
was  filed  as  a  maintenance  tract  coal 
lease-by-application  (LBA)  under  the 
provisions  of  43  CFR  3425.1. 

On  July  28.  2000.  RAG  filed  coal  lease 
application  WYW151133  for  the  Belle 
Ayr  2000  Federal  coal  tract  with  the 
BLM  for  the  following  lands: 

T4HN.  K71W.  6th  P.M..  C;ampt)ell  County. 

Wvoming 
.Section  2b:  Lots  3  through  H; 
Sei  lion  29:  Lots  1.6. 

Total  surface  area  applied  for:  243.61 
acres. 

RAG  had  previously  applied  for  a 
maintenance  LBA  that  encompassed  the 
coal  resources  included  in  the  Belle  Ayr 
2000  lease  application  as  well  as 
additional  coal  resources  northwest  of 
the  Belle  A\t  2000  lease  application 
area  on  March  20,  1997.  They  filed  a 
request  to  modif\-  the  1997  Belle  Ayr 
LBA  by  withdrawing  the  lands  included 
in  the  Belle  Ayr  2000  application  on 
July  28.  2000.  RAG  then  filed  a  separate 
lease  application  for  the  lands 
withdrawn  from  the  original  LBA  and 
included  in  Belle  Ayr  2000  Tract. 

The  Powder  River  Regional  Coal 
Team  reviewed  the  request  to  modify 
the  Belle  Ayr  1997  LBA  application  and 
the  application  for  the  Belle  Ayr  2000 
LBA  at  their  public  meeting  on  October 
25,  2000,  in  Cheyenne,  Wyoming,  and 
recommended  that  BLM  process  it. 

The  Belle  Ayr  Mine,  which  is  adjacent 
to  the  lease  application  area,  has  an 
approved  mining  and  reclamation  plan 
from  the  Land  Quality  Division  of  the 
Wyoming  Department  of  Environmental 
Quality  (DEQJ  and  an  approved  air 
quality  permit  from  the  Air  Quality 
Division  of  the  Wyoming  DEQ  to  mine 
up  to  45  million  tons  of  coal  per  year. 
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According  to  the  application  filed  for 
the  Belle  Ayr  2000  tract,  the 
maintenance  tract  would  be  mined  to 
maintain  production  at  the  existing 
Belle  Ayr  Mine.  The  tract  is  also 
contiguous  to  an  existing  lease  at  the 
Caballo  Mine. 

The  Belle  Ayr  2000  tract  is  bounded 
on  three  sides  by  existing  coal  leases  at 
the  Belle  Ayr  and  Caballo  Mines.  Under 
the  approved  mining  plans  for  these  two 
mines,  a  large  portion  of  the  tract  will 
be  disturbed  when  the  adjacent  leases 
are  mined  in  order  to  recover  all  of  the 
coal  in  those  leases. 

The  Draft  EA  analyzes  two 
alternatives.  The  Proposed  Action  is  to 
issue  a  maintenance  lease  for  the  Belle 
Ayr  2000  tract  as  applied  for  to  the 
successful  bidder  at  a  competitive 
sealed  bid  sale.  The  second  alternative, 
Alternative  1,  is  the  No  Action 
Alternative,  which  assumes  that  the 
application  for  the  Belle  Ayr  2000  tract 
is  rejected. 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  is  a 
cooperating  agency  in  the  preparation  of 
this  EA  because  it  is  the  Federal  agency 
that  would  recommend  approval  or 
disapproval  of  the  Mineral  Leasing  Act 
(MLA)  mining  plan  for  the  Belle  Ayr 
2000  LBA  tract  to  the  Secretary  of  the 
Interior,  if  a  lease  is  issued  for  the  tract. 

During  the  scoping  process,  the  issues 
that  were  identified  related  to  this  lease 
application  included:  The  potential  for 
conflicts  with  recovery  of  coalbed 
methane  resoiut:es  in  the  coal;  potential 
cumulative  impacts  of  increasing 
mineral  development  in  the  PRB; 
validity  and  ciuxency  of  resource  data; 
public  access;  potential  impacts  to 
threatened  and  endangered  species  and 
other  species  of  concern;  potential 
cumulative  air  quality  impacts; 
potential  impacts  of  nitrogen  oxide 
emissions  resiUting  from  blasting  of  coal 
and  overburden;  and  cumulative 
impacts  of  reasonably  foreseeable 
actions  such  as  the  construction  and 
operation  of  the  DM&E  railroad  in  the 
cumulative  analysis. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM, 
Casper  Field  Office,  2987  Prospector 
Drive,  Casper,  WY,  during  regular 
business  hours  (8  a.m.  to  4:30  p.m.), 
Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  final  EA.  Individual  respondents 
may  request  confidentiality.  If  you  wish 
to  withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
begiiming  of  your  written  comment. 
Such  requests  will  be  honored  to  the 


extent  allowed  by  la*v.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  of  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  December  21.  2000. 
Alan  RabinofT, 

Deputy  State  Director.  Minerals  and  Lands. 
[FR  Doc.  00-33090  Filed  12-28-00:  8:45  am] 

BiLUNG  CODE  4310-22-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-910-0777-XX] 

Colorado  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice:  Joint  meeting  of  the 

Front  Range,  Northwest,  and  Southwest 

Resource  Advisory  Councils. 

SUMMARY:  The  next  meeting  of  the  three 
Colorado  Resource  Advisory  Councils 
will  be  held  on  Wednesday,  January  31, 
and  Thursday,  February  1,  2001,  at  the 
Sheraton  Denver  West  Hotel,  360  Union 
Boulevard,  Lakewood,  Colorado. 
DATES:  The  joint  meeting  will  be  held 
Wednesday,  January  31,  emd  Thursday, 
February  1,  2001. 

ADDRESSES:  For  further  information  on 
the  joint  meeting,  contact  Sheri  Bell, 
Bureau  of  Land  Management  (BLM), 
2850  Yoimgfield  Street,  Lakewo'od, 
Colorado;  Telephone  (303)  239-3670. 
For  information  on  the  Southwest  RAC, 
contact  Roger  Alexander,  Bureau  of 
Land  Management  (BLM)  at  (970)  240- 
5335.  For  information  on  the  northwest 
RAC,  contact  Lynn  Barclay  at  (970)  826- 
5096.  For  information  on  the  Front 
Range  RAC,  contact  Ken  Smith  at  (719) 
269-8553. 

SUPPLEMENTARY  INFORMATION:  The  three 
Colorado  Resomtie  Advisory  Coimcils 
(RAC)  will  meet  on  January  31  and 
February  1,  2001,  at  the  Sheraton 
Denver  West  Hotel,  Lakewood, 
Colorado.  The  meeting  wUl  start  at  1 
p.m.  on  Wednesday,  January  31,  ending 
at  4:30  p.m.  that  same  day.  The  meeting 
will  reconvene  Thursday,  February  1  at 
8  a.m.,  ending  at  approximately  12 
noon.  Discussion  will  include  fire 
management,  off-highway  vehicles, 
recreation  guidelines  and  processes  for 
coordinating  multi-council  efforts.  In 
addition,  several  topics  of  general 
interest  will  be  presented  to  the 
coimcils  by  guest  speakers.  Time  will  be 
made  available  for  the  RACs  to  meet 


individually,  if  needed,  at  the  end  of  the 
joint  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  at  the  meeting.  Time 
for  public  comment  will  be  provided  at 
4  p.m.,  Wednesday,  January  31,  2001. 
Per-person  time  limits  for  oral 
statements  may  be  set  to  allow  all 
interested  persons  an  opportunity  to 
speak. 

Summary  minutes  of  council 
meetings  are  maintained  at  the  Bureau 
of  Land  Management  Offices  in  Craig. 
Grand  Junction.  Montrose,  and  Canon 
City,  Colorado.  They  are  available  for 
public  inspection  and  reproduction 
during  regular  business  hours  within 
thirty  (30)  days  following  the  meeting. 

Dated:  December  22.  2000. 
Duane  Johnson. 

Acting  Little  Snake  Field  Manager. 

[FR  Doc.  00-33332  Filed  12-28-00;  8:45  am] 

BILUNG  CODE  4310-JB-4i 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-91  (M)777-26-241  A] 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Arizona  Resource  Advisory 

Council  Meeting  notice. 

SUMMARY:  This  notice  announces  a 
meeting  and  tour  of  the  Arizona 
Resource  Advisory  Council  (RAC).  The 
meeting  and  tour  will  be  held  on 
January  25-26,  in  Yvima,  Arizona.  The 
business  meeting  will  be  held  in  the 
BLM  Yuma  Field  Office,  2555  East  Gila 
Ridge  Road.  It  will  begin  at  9  a.m.  and 
will  conclude  at  approximately  4  p.m. 
The  agenda  items  to  be  covered  include 
the  review  of  the  December  12,  2000 
meeting  minutes;  BLM  State  Director's 
Update  on  legislation,  regulations  and 
statewide  planning  efforts;  Update  on 
National  Off-Highway  Vehicle  Use 
Strategy  and  RAC  Discussion  of  OHV 
Guideline;  Update  on  Wildland  Urban 
Interface  Issues  and  Outreach  Efforts; 
Discussion  of  New  RAC  Working  Group 
Assignments;  Update  Proposed  Field 
Office  Rangeland  Resource  Teams; 
Reports  from  BLM  Field  Office 
Managers;  Reports  by  the  Standards  and 
Guidelines,  Recreation  and  Public 
Relations,  Wild  Horse  and  Burro 
Working  Groups;  Reports  from  RAC 
members;  and  Discussion  of  future 
meetings.  A  public  comment  period  will 
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be  provide  at  11:30  a.m.  on  Januar\'  25. 
2001.  for  any  interested  publics  who 
wish  to  address  the  Council.  On  Ianuar\' 
26.  the  R.\C  will  tour  BLM  public  land' 
in  the  Yuma  Wash  Study  Area  The  tour 
will  highlight  some  of  the  resource 
monitoring  efforts  for  the  Wild  Horse 
and  Burro  Program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens.  Bureau  of  Land 
Management.  Arizona  State  Office,  222 
North  Central  Avenue.  Phoenix.  Arizona 
85004-2203.  (602)  417-9215. 

Michael  .\.  Ferguson, 

Arting  State  Director 

!FK  Uo(    OO-nnn  Filed  12-28-00;  8:4,5  ami 

BtLUNG  CODE  4310-32-M 


DEPARTMENT  OF  THE  IffTERIOR 

Bureau  of  Land  Management 

[NV-O5O-01-5101-ER-F323;  N-66472,  N- 
73726,  N-66150.  N-61191] 

Notice  of  Realty  Action — Ciark  County, 
NV;  Notice  of  intent  for  a  Table 
Mountain  Area  Environmental  Impact 
Statement  Focusing  on  Wind  Power 
Projects  and  Other  Planned  Energy 
Projects,  Notice  of  Public  Meetings, 
Request  for  Interest  In  a  Right-of-way 
for  a  Wind  Array,  and  Request  for 
Other  Potential  Applications  for  Power 
Generating  Facilities  Not  Known  to  the 
Bureau  of  Land  Management 

AGENCY:  Bureau  of  Land  Management, 
interior. 

ACTION:  Notice  of  Intent  (NOI)  to  prepare 
an  Environmental  Impact  Statement 
(EIS),  notice  of  EIS  public  scoping 
meetings  for  construction  of  an  arrav  of 
wind  turbines  and  ancillary  facilities, 
and  other  power  generating  facilities,  in 
the  Table  Nlountain  Area  of  Clark 
County.  .Nevada,  a  request  for  interest  in 
acquiring  a  right-of-way  for  an  array  of 
wind  turbines  and  ancillary  facilities, 
and  a  request  for  other  potential 
applications  for  power  generating 
facilities  not  known  to  the  Bureau  of 
Land  Management  in  the  same  area. 

SUMMARY:  Pursuant  to  Section  102  (2)(C) 
of  the  National  Environmental  Policv 
Act  of  1969.  the  Bureau  of  Land 
Management  (BLM).  Las  Vegas  Field 
Office,  will  be  directing  the  preparation 
of  an  EIS  and  conducting  scoping 
meetings  on  Table  Mountain. 
Shenandoah  Peak  and  Potosi  Peak  area 
to  assess  the  potential  impacts  of  a 
proposed  right-of-way  for  an  arrav  of 
wind  turbines  and  ancillary  facilities, 
and  possible  rights-of-way  for  other 
power  generating  facilities.  The  area  is 
essentially  encompassed  by  Sandy 


Valley.  Goodspring9»Jean.  and  Primm. 
Nevada. 

This  Notice  is  also  a  call  for  parties 
interested  in  competitively  bidding  for 
an  r)pportunity  to  apply  to  have  a  right- 
of-way  application  for  wind  power 
development  to  he  analyzed  in  an  EIS. 
SUPPLEMENTARY  INFORMATION:  The  Table 
Miiuiitdin  area  is  located  in  the  extreme 
southt-rn  part  of  Nevada  essentiallv 
encompassed  by  Sandy  Valley. 
Goodsprings.  lean,  and  Primm,  Nevada. 
The  site  is  located  in  the  Springs 
Mountain  Range  at  an  elevation  of 
approximately  5.000  feet.  The  area  is 
acc:essible  by  Inter-state  Highway  15. 
State  Highway  161  and  a  Clark  County 
road  that  passes  through  Sandy  Valley. 
Existing  dirt  roads  throughout  the  area 
provide  access  to  microwave  towers, 
radio  towers,  weather  station, 
transmission  lines  and  numerous 
milling  claims. 

The  proposed  wind  power 
development  area  encompasses 
approximately  4.500  acres  of  public 
lands  The  legal  description  of  the 
public  land  proposed  t(j  be  available  for 
wind  power  development  is  as  follows: 

Mount  Diablo  Meridian 

T.  24J5..K.  57L. 

See.  13.EV,j. 
T.  24S..R.  58  E. 

Sec.  5.  SV\..  S'/2NWV4.  S''^NE'/-i: 

Sec,  6.  S'/v.  NEV4,  SVaNWV^; 

Set..  7,  All: 

Sec.  8.  All: 

Sec.  18,  All; 

Sec.  19.  All: 

Sec.  29.  W'/zSVV'/*; 

Sec.  30,  All; 

Sec.  31,  NV::.  NVsSW'A,  N'/^SEV*: 

Sec.  32,  NV;,  SE  Va.  N'/aSWV,,  SEV^SWV*; 

Sec.  33,  All; 

Sec.  34.  SW'/4NWV4.  NWV^SWV*. 
SV:!SW'4.SV2SEV4: 

Sec.  33,  SV.SVVV,  . 
T.  2.5S.,R.  58  E. 

Sec.  2,  NWV,: 

Sec,  3.  All; 

Sec,  4.  All: 

Sec.  5,  EVzNEV*,  EViSEV*; 

Sec.  9,  NVi.  SEV*; 

Sec.  10.  All: 

Sec.  15.  All; 

Sec.  16.  NEV4,  EV2SEV4; 

Sec.  22.  N'/,,  SE''4.  EV2SW"4. 

The  extent  of  other  potential 
applications  for  power  generating 
facilities  is  unknown  at  this  time,  but 
may  include  power  lines  and  a 
substation  located  along  the  perimeter 
of  the  area  described  above. 

All  applicants  will  share  in  the  cost 
reimbursement  and  preparation  of  the 
EIS  through  the  Record  of  Decision,  and 
construction. 

Written  Expressions  of  Interest 

With  publication  of  this  notice  and 
until  the  end  of  the  NOI  comment 


period,  the  BLM  is  accepting  written 
expressions  of  interest  for  taking  part  in 
a  competitive  auction  for  a  preference 
right  to  file  a  right-of-way  application 
for  a  site  on  which  to  construct,  operate, 
and  maintain  an  array  of  wind  turbines. 
All  except  the  successful  bidder's 
proposed  project  would  be  eliminated 
from  being  considered  in  the  EIS.  Thus, 
the  unsuccessful  bidder(s)  could  invest 
their  capital  elsewhere  and  a  more 
focused  EIS  could  be  provided.  Written 
expressions  of  interest  filed  and 
received  after  the  comment  period 
closes  will  be  returned. 

Information  specific  to  written 
expressions  of  interest  for  taking  part  in 
a  competitive  auction  for  a  preference 
right  to  file  a  right-of-way  application 
for  a  site  to  construct,  operate,  and 
maintain  an  array  of  wind  turbines  is 
available  in  writing,  by  telefax,  or  on  e- 
mail  by  visiting  the  BLM.  Las  Vegas 
home  page  at  v\-ww.nv.blm.nv/vegas. 

Competitive  Auction  for  a  Preference 
Right 

The  preference  right  competitive 
auction  will  be  held  on  February  8, 
2001,  at  2:00  p.m.  at  the  Bureau'of  Land 
Management,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  Nevada, 
The  bidding  process  shall  be  an  oral 
auction,  A  $16,500  sealed  bid  must  be 
submitted  to  be  qualified  to  take  part  in 
the  oral  auction.  The  opening  bid  will 
be  considered  to  be  the  $16,500  sealed 
bid,  and  will  be  determined  by  draw. 
Bid  raises  will  be  at  increments  dictated 
by  the  participating  bidders.  The  last 
bid  taken  will  be  considered  the  high 
bid.  It  is  to  be  noted  that  this  bidding 
is  to  determine  which  interested  party 
will  be  considered  the  applicant  and 
have  their  proposal  evaluated  in  the  EIS. 
The  successful  bidder  would  become 
the  applicant  and  would  submit  a  build 
out  plan  (Plan  of  Development).  The 
Plan  of  Development  (POD)  would  be  in 
sufficient  detail  to  develop  the  proposed 
action  for  the  EIS.  This  information  will 
also  be  presented  at  the  second  round  of 
public  meetings,  see  below. 

The  POD  would  include  a  detailed 
schematic  Illustrating  the  proposed 
locations  of  the  turbines,  power  cables, 
roads,  telecommunication  system, 
substations,  and  related  facilities. 
Detailed  drawings  of  the  turbines  and 
their  support  structures  are  required. 
The  POD  would  include  a  weed 
inventory  and  management  plan,  storm 
water  pollution  control  plan,  hazardous 
materials  spill  prevention  and  control 
plan,  emergency  services  plan, 
reclamation  plan,  and  mitigation 
measures  designed  to  reduce  anticipated 
impacts.  It  would  also  include  an 
electric  transmission  and  wheeling  plan 
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that  details  method  of  interconnection 
and  means  to  transmit  power  output  to 
the  market.  The  transmission  plan 
should  show  evidence  that  there  is  a 
transmission  interconnect  study  with  a 
local  electrical  utility  illustrating  that 
the  utility  has  sufficient  capacity  and 
can  upgrade  its  system  to  handle  the 
wind  generation  output. 

As  part  of  processing  the  right-of-way 
application,  the  annual  rent  will  be 
established  by  an  appraisal.  Rent  must 
be  paid  prior  to  issuance  of  the  right-of- 
way,  should  that  be  the  decision  in  the 
EIS.  No  warranty  of  any  kind  shall  be 
given  or  implied  by  the  United  States  as 
to  the  potential  uses  of  the  lands  offered 
by  competitive  bid  or  that  a  right-of-way 
shall  be  issued. 

A  bond  will  be  required,  in 
accordance  with  43  CFR  2803.1-4. 

The  Las  Vegas  Field  Office's  rationale 
for  this  request  is  to  better  manage 
processing  of  the  volume  of  applications 
being  filed,  provide  for  better 
management  of  right-of-way  corridors, 
and  more  completely  analyze  the 
cumulative  impacts  in  the  area 
specified.  With  publication  of  this 
notice  and  until  the  end  of  the  NOI 
comment  period,  the  BLM  is 
encouraging  the  filing  of  applications 
for  rights-of-way  for  other  power 
generating  facilities  on  the  public  lands 
described  above  and  for  the  surrounding 
area.  Applications  received  after  that 
time  will  be  held  and  processed  after  a 
decision  is  made  on  the  EIS. 

Preliminary  Issues 

Tentatively  identified  issues  of 
concern  may  include:  threatened  and 
endangered  species,  visual  resources, 
wildlife,  cultural  resources,  land  use, 
and  wild  horses. 

Posssible  Alternatives 

The  EIS  will  analyze  the  Proposed 
Actions  and  No  Action  Alternative. 
Other  alternatives  may  include 
modifying  proposed  tower/turbine 
locations,  road,  power  cable  and  line 
locations,  rerouting  linear  electric 
power  line  right-of-way  locations,  as 
well  as  mitigating  measures. 

Decisions  To  Be  Made 

Separate  Records  of  Decision  would 
be  issued  for  the  right-of-way  for  an 
array  of  wind  turbines  and  ancillary 
facilities,  and  the  rights-of-way  for  other 
types  of  power  generating  facilities, 
roads,  and  transmission  lines. 

Public  Scoping  Meetings 

Two  sets  of  public  scoping  meetings 
are  planned.  The  first  round  of  meetings 
will  be  "open  houses"  giving  an 
opportunity  for  each  entity  anticipating 


filing  a  letter  of  interest  to  be  considered 
for  competitive  bidding  on  the  wind 
power  development,  and  for  applicants 
for  rights-of-way  for  other  power 
generating  facilities,  to  provide 
informational  brochures,  present  models 
or  other  presentations  addressing  their 
planned  facility.  Since  space  is  limited, 
those  applicants  and  potential 
applicants  planning  to  make 
presentations  need  to  contact  the  Project 
Manager  named  below  to  determine  the 
applicability  of  the  space  available  to 
their  proposed  presentation. 

The  successful  bidder  for  the 
preference  right  to  construct,  operate, 
and  maintain  an  array  of  wind  turbines 
will  be  selected  prior  to  the  second 
round  of  public  meetings.  This  entity 
and  the  applicants  for  the  rights-of-way 
for  other  power  generating  facilities, 
will  present  detailed  proposals  at  the 
second  round  of  public  meetings. 

The  second  round  of  meetings  will  be 
more  formal,  providing  time  for  a 
description  of  the  proposals  that  are 
presented  and  time  to  present  comments 
and  issues  that  need  to  be  addressed  in 
the  EIS. 

The  first  round  of  public  meetings 
will  be  "open  houses"  starting  at  6  p.m. 
and  ending  at  9:00  p.m.  Beginning  at  7 
p.m.  the  EIS  process  will  be  explained 
and  an  opportunity  will  be  given  for 
written  comments  and  general  concerns. 
Meetings  have  been  scheduled  for  the 
following  locations: 
January  16,  2001  at  the  Clark  County 

Government  Center,  Room  ODC  #3, 

500  Grand  Central  Parkway,  Las 

Vegas,  Nevada. 
January  17,  2001  at  the  Community 

Center,  W.  Quartz  Ave.,  Sandy  Vallev. 

Nevada. 
January  18,  2001  at  the  Communitv 

Center,  375  W.  San  Pedro  Ave.. ' 

Goodsprings,  Nevada. 

The  second  round  of  public  meetings 
will  be  more  formal  with  determination 
of  the  successful  bidder  for  application 
of  the  wind  power  right-of-way  having 
been  made.  These  scoping  meetings  will 
be  held  from  6:30  p.m.  to  9:30  p.m. 

February  27,  2001  at  the  Communitv 

Center,  375  W.  San  Pedro  Ave., 

Goodsprings,  Nevada. 
February  28,  2001  at  the  Clark  County 

Government  Center,  Room  ODC  #3, 

500  Grand  Central  Parkway,  Las 

Vegas,  Nevada. 
March  1 ,  2001  at  the  Community  Center, 

W.  Quartz  Ave.,  Sandy  Valley, 

Nevada. 

Public  Input  Requested 

Comments  concerning  the  Proposed 
Actions  and  EIS  should  address  issues 
to  be  considered,  feasible  alternatives  to 


examine,  possible  mitigation,  and 
information  relevant  to  or  having  a 
bearing  on  the  Proposed  Action, 

Comment  Dates 

The  comment  period  for  scoping  the 
EIS  will  commence  with  the  publication 
of  this  notice.  Those  having  concerns, 
issues,  or  alternatives  they  would  like  to 
see  addressed  in  the  EIS  should  respond 
with  WTitten  comments  within  30  davs 
from  the  date  of  this  notice.  This 
Scoping  Notice  will  be  distributed  by 
mail  on  or  about  the  date  of  this  notice. 
Comments  on  the  proposed  EIS  and 
responses  for  the  call  for  interest  will  be 
accepted  for  30  days  following  the  date 
of  this  notice. 

All  comments  received  at  the  public 
meeting  or  through  written  comments 
submitted  will  aid  the  BLM  in 
identif\ing  alternatives  and  assuring  all 
issues  are  analyzed  in  the 
environmental  impact  analysis. 
ADDRESSES:  Information  and  a  copy  of 
this  Scoping  Notice  for  the  Table 
Mountain  Wind  Power  EIS  can  be 
obtained  by  either  writing  to  or  visiting 
the  Bureau  of  Land  Management,  Las 
Vegas  Field  Office,  4765  Vegas  Drive, 
Las  Vegas,  Nevada  89108.  Comments 
and  issues  on  the  proposed  EIS, 
expressions  of  interest  for  participating 
in  competitive  bidding,  or  other  energy 
related  proposals  in  the  area  specified 
above  should  be  mailed  to  Anna  M. 
Wharton,  Project  Manager.  Bureau  of 
Land  Management,  Las  Vegas  Field 
Office.  4765  Vegas  Drive.  Las  Vegas. 
Nevada  89108  or  at  e-mail 
awharton@nv.blin.gov  (e-mail  is  not 
applicable  for  the  expression  of  interest 
as  announced  above). 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  M.  Wharton.  (702)  647-5000  or  at 
e-mail  aivharton@nv.blm.gov. 

Dated;  December  18.  2CX)0. 
Rex  Wells, 

Assistant  Field  Manage-r,  Division  of  Lands. 
|FR  Dor:.  00-33222  Filed  12-28-00;  8:45  ami 
BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Arizona  State 
Museum,  Tucson,  AZ,  and  in  the 
Control  of  the  Bureau  of  Indian  Affairs 

AGENCY:  National  Park  Service 
ACTION:  Notice 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
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Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerarv'  objects 
in  possession  of  the  Arizona  State 
Museum,  Tucson.  AZ.  and  in  the 
control  of  the  Bureau  of  Indian  Affairs 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPR.'\.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerar\'  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Arizona  State 
Museum  professional  staff  and  Bureau 
of  Indian  Affairs  professional  staff  in 
consultation  with  representatives  of  the 
Gila  River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona;  the 
Salt  River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation,  Arizona,  the  Ak  Chin 
Indian  Community  of  the  Maricopa  (Ak 
Chin)  Indian  Reservation.  Arizona;  the 
Tohono  Oodham  Nation  of  .\rizona;  the 
Hopi  Tribe  of  Arizona;  and  the  Pueblo 
of  Zuni.  The  Pueblo  of  Zuni  has 
withdrawn  from  this  consultation  The 
Gila  River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona  is 
acting  on  behalf  of  the  Salt  River  Pima- 
Maricopa  Indian  Community  of  the  Salt 
River  Reservation,  Arizona;  the  Ak  Chin 
Indian  Community  of  the  Maricopa  (Ak 
Chin)  Indian  Reservation,  Arizona;  the 
Tohono  O'odham  Nation  of  Arizona; 
and  themselves. 

In  1934-35,  human  remains 
representing  five  individuals  were 
removed  during  excavations  conducted 
by  the  Gila  Pueblo  Foundation  of 
Arizona  at  the  Snaketown  Site 
(AZ:U:13:1  ASM)  on  the  Gila  River 
Indian  Reservation.  Pinal  County,  AZ 
No  known  individuals  were  identified 
The  seven  associated  funerary  objects 
are  three  pottery  jars,  one  stone  bead, 
one  turquoise  piece,  two  pottery  bowls, 
and  a  figurine  fragment. 

In  1964-65,  human  remains 
representing  100  individuals  were 
removed  during  excavations  at  the 
Snaketowm  Site  (AZ:U:13:1  ASM)  by 
University  of  Arizona  staff.  Four 
individuals  consisted  of  inhumations, 
the  remainder  were  removed  from  97 
cremation  features.  No  known 
individuals  were  identified.  The  5,543 
associated  funerary  objects  are  125 
pottery  sherds,  4  ceramic  scoops,  21 
pottery  jars  and  jar  fragments,  24  pottery 
bowls  and  bowl  fragments.  3  plates  and 


plate  fragments.  1  potterv'  seed  jar,  9 
shells.  3.105  shell  beads.'  1,225  shell 
fragments.  11  shell  artifacts.  1  shell 
artifact  fragment.  1  shell  bracelet,  74 
shell  bracelet  fragments,  5  shell 
pendants,  1  shell  ring,  10  bone  tube 
fragments,  102  stone  beads.  3  censers, 
449  shell  or  stone  beads.  3  turquoise 
pieces.  2  turquoise  pendants,  1  stone 
pendant.  3  bone  hair  ornaments,  43 
whole  and  fragmentary  antler  artifacts,  1 
bone  awl,  153  bone  awl  fragments,  10 
bone  artifact  fragments.  2  pillow-shaped 
pieces,  1  polishing  stone,  1  core,  1 
pecking  stone.  1  tabular  knife.  1  hoe 
fragment.  1  stone  scraper-chopper,  1 
dbrader.  2  reamers,  3  manos,  1  scraper, 
1  hammerstone,  4  crystals,  2  medicine 
stones,  1  stone  bowl,  5  figurine 
fragments,  15  stone  palettes  and  palette 
fragments,  54  projectile  poists.  5 
projectile  point  fragments.  49  unworked 
faunal  hemes  and  bone  fragments,  and  1 
group  of  plant  remains. 

The  archeological  evidence,  including 
characteristics  of  portable  materia) 
culture,  attributes  of  ceramic  styles, 
domestic  and  ntual  architecture,  site 
organization,  and  canal-based 
agriculture  of  the  settlement,  places  the 
Snaketown  Site  within  the 
archeologically-defined  Hohokam 
tradition  and  within  the  Phoenix  Basin 
local  variant  of  that  tradition.  The 
occupation  of  the  Snaketown  Site  spans 
the  years  circa  A.D  500/700-1100/1150. 

In  1964-1965,  human  remains 
representing  three  individuals  were 
removed  during  joint  University  of 
-\rizona  Department  of  Anthropology 
and  Arizona  State  Museum  excavations 
at  site  AZ:U:13:22  ASM,  Gila  River 
Indian  Reservation,  Pinal  County,  AZ. 
No  known  individuals  were  identified. 
The  two  associated  funerary  objects  are 
a  bowl  fragment  and  a  ceramic  sherd. 

The  archeological  evidence,  including 
characteristics  of  portable  material 
culture,  attributes  of  ceramic  styles, 
domestic  and  ritual  architecture,  site 
organization,  and  canal-based 
agriculture  of  the  settlement,  places  AZ 
U:  13:22  within  the  archeologically- 
defined  Hohokam  tradition  and  within 
the  Phoenix  Basin  local  variant  of  that 
tradition.  The  occupation  of  AZ:U:13:22 
ASM  spans  the  years  circa  A.D.  1150- 
1350. 

In  1964-1965.  human  remains 
representmg  15  individuals  were 
removed  during  joint  University  of 
Arizona  Department  of  Anthropology 
and  Arizona  State  Musei""  excavations 
at  AZ:U;13:24  ASM,  Gila  River  hidian 
Reservation,  Pinal  County,  AZ.  No 
known  individuals  were  identified.  The 
165  associated  funerary  objects  are  7 
pottery  jars,  1  bowl,  2  sherds,  1 
projectile  point,  and  153  beads. 


The  archeological  evidence,  including 
characteristics  of  portable  material 
culture,  attributes  of  ceramic  styles, 
domestic  and  ritual  architecture,  site 
organization,  and  canal-based 
agriculture  of  the  settlement,  places  AZ 
U:13:24  ASM  within  the 
archeologically-r'   lined  Hohokam 
tradition  and  wit;an  the  Phoenix  Basin 
local  variant  of  that  tradition.  The 
occupation  of  AZ:U:13:24  ASM  spans 
the  years  circa  A.D.  11 50-1 350/1400. 

In  1963,  human  remains  representing 
29  individuals  were  removed  during  1- 
1 0  Highway  Salvage  Project  excavations 
at  site  AZ:U:13:9  ASM  by  Arizona  State 
Museum  staff  Alfred  E.  Johnson.  This 
site  is  located  approximately  one  mile 
north  of  Bapchule,  at  the  southwestern 
comer  of  Gila  Butte,  Gila  River  Indian 
Reservation,  Pinal  County,  AZ.  No 
known  individuals  were  identified.  The 
141  associated  funerary  objects  are  98 
bone  artifacts,  9  bowls,  8  jars,  1  pitcher. 
1  plate.  4  reconstructable  bowls,  3 
reconstructable  jars,  4  hammerstones,  2 
shell  pendants.  1  shell  fragment,  and  10 
sherds. 

Based  upon  architecture,  portable 
material  culture,  and  site  organization, 
occupation  at  site  AZ  U:13:9  ASM  has 
been  dated  to  approximately  A.D.  700- 
1350/1400. 

In  1963,  human  remains  representing 
16  individuals  were  removed  during  I- 
10  Highway  Salvage  Project  excavations 
at  site  AZ  U:  13:11  ASM  by  Arizona 
State  Museum  staff  Alfred  E.  Johnson. 
This  site  is  located  approximately  0.5 
mile  north  of  Bapchule,  Gila  River 
Indian  Reservation,  Pinal  County,  AZ. 
The  1 7  associated  funerary  objects  are  1 
pottery  bowl,  5  jars,  1  scoop,  1 
reconstructable  jar,  3  jar  fragments,  and 
6  sherds. 

The  archeological  evidence,  including 
characteristics  of  portable  material 
culture,  attributes  of  ceramic  styles, 
domestic  and  ritual  architectiire.  site 
organization,  and  canal-based 
agriculture  of  the  settlement,  places  AZ 
U:13:ll  within  the  archeologically- 
defined  Hohokam  tradition.  The 
occupation  of  AZ  U:13:ll  spans  the 
years  circa  A.D.  1150-1300. 

In  1969.  human  remains  representing 
three  individuals  were  removed  from 
site  AZ  U:13:27  ASM  during 
excavations  associated  with  the 
construction  of  the  Sacaton  municipal 
hospital,  Sacaton.  Gila  River 
Reservation,  Pinal  County,  AZ,  by 
Arizona  State  Museum  staff.  No  known 
individuals  were  identified.  The  five 
associated  funerary  objects  are  a  shell 
bracelet,  a  shell  pendant,  a  stone  knife, 
a  stone  palette,  and  a  riiu. 

The  archeological  evidence,  including 
characteristics  of  portable  material 
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culture,  attributes  of  ceramic  styles, 
domestic  and  ritual  architecture,  site 
organization,  and  canal-based 
agriculture  of  the  settlement,  places  AZ 
U:13:27  ASM  within  the 
archeologically-defined  Hohokam 
tradition  and  within  the  Phoenix  Basin 
local  variant  of  that  tradition.  The 
occupation  of  AZ  U:13:27  spans  the 
years  circa  A.D. 750-1 350/1400. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  from  Upper  Sacaton  Village 
(AZ  U:14:8  ASM).  Gila  River  Indian 
Reservation.  Pinal  County.  AZ,  by  an 
unknown  person.  At  an  unknown  time, 
these  remains  were  donated  to  the 
Arizona  State  Museiun  by  an  unknown 
person.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  architecture,  portable 
material  culture  including  red-on-buff 
and  polychrome  ceramics,  and  site 
organization,  AZ  U:14:8  ASM  has  been 
identified  as  a  Hohokam  site.  The 
occupation  of  AZ  U:14:8  ASM  spans  the 
years  circa  A.D.775-1500. 

At  unknown  and,  presumably, 
separate  dates  prior  to  1967.  human 
remains  representing  four  individuals 
were  removed  from  three  cremation 
features  at  unknown  sites  in  the  vicinity 
of  Sacaton,  Gila  River  Indian 
Community,  Pinal  County,  AZ.  by  an 
unknown  person  or  persons.  These 
remains  were  donated  to  the  Arizona 
State  Museum  by  unknown  persons  in 
1967.  No  known  individuals  were 
identified.  The  three  associated  funerary 
objects  are  the  jars  in  which  the  remains 
had  been  placed  subsequent  to 
cremation. 

Based  on  characteristics  of  the 
mortuary*  program,  these  burials  have 
been  identified  as  having  a  high 
probability  of  association  with  the 
Hohokam  archeological  tradition. 

In  1971,  human  remains  representing 
three  individuals  were  removed  from 
surface  contexts  within  the  Gila  River 
Indian  Community,  Pinal  County,  AZ, 
by  Donald  Wood.  Arizona  State 
Museum  staff.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Based  on  characteristics  of  the 
mortuary  program,  these  burials  have 
been  identified  as  having  a  high 
probability  of  association  with  the 
archeologically-defined  Hohokam 
tradition. 

Continuities  of  ethnographic  materials 
and  technology  indicate  affiliation  of 
Hohokam  settlements  with  present-day 
O'odham  (Piman).  Pee  Posh,  and 
Puebloan  cultures.  Oral  traditions 
documented  for  the  Gila  River  Indian 
Commimity  of  the  Gila  River  Indian 


Reservation.  Arizona;  the  Salt  River 
Pima-Maricopa  Indian  Community  of 
the  Salt  River  Reservation,  Arizona;  the 
Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  the  Tohono  O'odham  Nation  of 
Arizona;  the  Hopi  Tribe  of  Arizona;  and 
the  Pueblo  of  Zuni  support  affiliation 
with  Hohokam  sites  in  central  Arizona. 

Based  on  the  above-mentioned 
information,  ofBcials  of  the  Arizona 
State  Museum  and  the  Bureau  of  Indian 
Affairs  have  determined  that,  pursuant 
to  43  CFR  10.2  (d)(1),  the  human 
remains  listed  above  represent  the 
physical  remains  of  179  individuals  of 
Native  American  ancestn.-.  Officials  of 
the  Arizona  State  Museum  and  the 
Bureau  of  Indian  Affairs  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  5,899  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Arizona  State  Museum  and  the  Bureau 
of  Indian  Affairs  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  thete  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Gila  River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona;  the 
Salt  River  Pima-Maricopa  Indian 
Communit>'  of  the  Salt  River 
Reservation,  Arizona;  the  Ak  Chin 
Indian  Community  of  the  Maricopa  ( Ak 
Chin)  Indian  Reservation,  Arizona:  the 
Tohono  O'odham  Nation  of  Arizona;  the 
Hopi  Tribe  of  Arizona;  and  the  Pueblo 
of  Zuni. 

This  notice  has  been  sent  to  officials 
of  the  Gila  River  Indian  Community  of 
the  Gila  River  Indian  Reservation. 
Arizona;  the  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  the  Ak  Chin 
Indian  Community  of  the  Maricopa  ( Ak 
Chin)  Indicui  Reservation.  Arizona:  the 
Tohono  O'odham  Nation  of  Arizona;  the 
Hopi  Tribe  of  Arizona;  and  the  Pueblo 
of  Zuni.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary*  objects 
should  contact  Lynn  S.  Teague. 
Repatriation  Coordinator.  Arizona  State 
Museum,  University  of  Arizona, 
Tucson,  AZ  85 721.  telephone  (520)  621- 
4795,  before  January  29.  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary'  objects  to  the  Gila 
River  Indian  Community  of  the  Gila 
River  Indian  Reservation.  Arizona;  the 
Salt  River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation,  Arizona;  the  Ak  Chin 


Indian  Community  of  the  Maricopa  (Ak 
Chin)  Indian  Reser\-ation,  Arizona;  the 
Tohono  O'odham  Nation  of  Arizona:  the 
Hopi  Tribe  of  Arizona:  and  the  Pueblo 
of  Zuni  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  Dei  ember  14.  2000. 
John  Robbins. 

Assistant  Director.  Cultural  Resources. 
Stewardship,  and  Partnerships. 
|FR  Dor.  00-3,3272  Filed  12-28-00;  8:45  am] 

BILUNG  CODE  431(>-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  National  Museum  of 
Health  and  Medicine,  Armed  Forces 
Institute  of  Pathology,  Washington,  DC 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary'  objects 
in  the  possession  of  the  National 
Museum  of  Health  and  Medicine, 
Armed  Forces  Institute  of  Pathology, 
Washington,  DC. 

This  notice  is  published  as  part  of  the 
National  Park  Ser\ico's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary-  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  National 
Museum  of  Health  and  Medicine, 
.\rmed  Forces  Institute  of  Pathology 
professional  staff  in  consultation  with 
representatives  of  the  Klamath  Indian 
Tribe  of  Oregon  and  the  Modoc  Tribe  of 
Oklahoma. 

In  1873,  human  remains  representing 
one  individual  were  collected  from  an 
unknown  area  in  Oregon  or  California 
referred  to  as  "the  lava  beds."  by  J.  D. 
Skinner.  Accession  records  identif}'  this 
individual  is  as  brother  of  Sconchin,  a 
former  chief  of  the  Modoc.  No 
associated  funerarv-  objects  are  present. 

Based  on  accession  records  from  the 
National  Museum  of  Health  and 
Medicine,  this  individual  has  been 
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identified  as  Native  American.  The 
Klamath  Indian  Tribe  of  Oregon  and  the 
Modoc  Tribe  of  Oklahoma  have  a  shared 
ancestr\'.  Following  the  conclusion  of 
the  Modoc  wars,  the  Modoc  people  were 
relocated  to  Oklahoma.  In  1888.  the 
Modoc  reservation  was  established.  In 
1909.  permission  was  granted  to  the 
Modoc  to  return  to  Oregon.  Those  who 
returned  became  part  of  the  Klamath 
Indian  Tribe  of  Oregon.  To  date, 
consultation  with  the  Klamath  Indian 
Tribe  of  Oregon  and  the  Modoc  Tribe  of 
Oklahoma  has  not  identified  a  lineal 
descendent. 

In  1874,  human  remains  representing 
four  individuals  were  collected  by  an 
unknown  individual  from  an  unknown 
area.  The  circumstances  surrounding 
the  recoverv  of  the  remains  are 
unknown.  In  1874,  the  remains  were 
donated  to  the  National  Museum  of 
Health  and  Medicine  (formerly  the 
.\rmy  Medical  Museum)  by  E.  T  Parker 
The  museum  is  in  possession  of  onlv 
two  individuals.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Accession  records  from  the  National 
Museum  of  Health  and  Medicine 
indicate  that  the  remains  are  from 
Modoc  Indians  who  were-  hung.  The 
Klamath  Indian  Tribe  of  Oregon  and  the 
Modoc  Tribe  of  Oklahoma  have  a  shared 
ancestrv.  Following  the  conclusion  of 
the  Modoc  wars,  the  Modoc  people  were 
relocated  to  Oklahoma.  In  1888.  the 
Modoc  reservation  was  established.  In 
1909,  permission  was  granted  to  the 
Modoc  to  return  to  Oregon.  Those  who 
returned  became  part  of  the  Klamath 
Indian  Tribe  of  Oregon. 

Based  on  the  above-mentioned 
information,  officials  of  the  National 
Museum  of  Health  and  Medicine  of  the 
Armed  Forces  Institute  of  Pathology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  three  individuals  of  Native 
American  ancestry.  Officials  of  the 
National  Museum  of  Health  and 
Medicine  of  the  Armed  Forces  Institute 
of  Pathology  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  .\merican  human  remains 
and  the  Klamath  Indian  Tribe  of  Oregon 
and  the  Modoc  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Klamath  Indian  Tribe  of  Oregon 
and  the  Modoc  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Lenore  Barbian. 
.Assistant  Curator,  National  Museum  of 
Health  and  Medicine.  Armed  Forces 


Institute  of  Pathology,  Walter  Reed 
.Armv  Medical  (Center.  Building  54, 
Washington,  DC  20306,  telephone  (202) 
782-2203,  before  |anuar\-  29.  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Klamath  Indian  Tribe  of  Oregon  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

I).itPii    Dfrember  2  1,  2000 
|ohn  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships 

IFK  Do(    O0-.ri274  Kiled  12-28-00;  8:45  am) 
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DEPARTMEMT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Ser>eca  Falls 
Historical  Society,  Seneca  Falls,  NY 

agency:  National  Park  Service 
ACnON:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protet.lion  and  Repatriation  Act 
(NAGPR.M.  43  CFR  10  9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Seneca  Falls 
Historical  Society.  Seneca  Falls.  NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum.  in.stitution.  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Seneca  Falls 
Historical  Society  professional  staff  in 
consultation  with  representatives  of  the 
Cayuga  Nation  of  New  York  and  the 
Seneca  Nation  of  .New  York. 

In  1932.  human  remains  representing 
one  individual  were  donated  to  the 
Seneca  Falls  Historical  Society.  Seneca 
Falls,  NY.  by  Charles  Zacharie.  A 
newspaper  article  published  at  the  time 
of  donation  reported  that  Dr.  Zacherie 
had  collected  the  remains  at  an 
unknown  location  in  the  region  of 
Seneca  and  Cayuga  Lakes.  NY.  No 
known  individual  was  identified.  No 
associated  funerar\'  objects  are  present. 

Based  on  the  reported  manner  of 
interment,  these  remains  are  determined 


to  be  Native  American.  The  degree  of 
preservation  of  the  remains  indicates 
that  they  date  to  within  the  last  500 
years.  The  geographical  location  of  the 
burial  is  consistent  with  the  traditional 
territorv  of  the  Cayuga  Nation  of  New 
York. 

Based  on  the  above  mentioned 
information,  officials  of  the  Seneca  Falls 
Historical  Society  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Seneca  Falls  Historical  Society  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e).  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Cayuga  Nation  of  New  York, 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York,  the 
Seneca  Nation  of  New  York,  and  the 
Seneca-Cayuga  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  beheves  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Lisa  Compton,  Director, 
Seneca  Falls  Historical  Society,  55 
Cayuga  Street.  Seneca  Falls,  NY  13148. 
telephone  (315)  568-8412,  before 
January  29,  2001.  Repatriation  of  the 
human  remains  occurred  on  August 
13,1999. 

Dated:  December  14,  2000. 
John  Robbins, 

Assistant  Director.  Cultural  Resources. 

Stewardship,  and  Partnerships. 

|FR  Doc.  00-33273  Filed  12-28-00;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  1205-5] 

Proposed  Modifications  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Additional  Proposed 

Amendments. 


EFFECTIVE  DATE:  December  21.  2000, 
SUMMARY:  On  November  18.  1999.  the 
Commission  instituted  investigation  No. 
1205-5,  Proposed  Modifications  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  pursuant  to  section  1205 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  Section 
1205  directs  the  Commission  to  keep 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  continuous 
review  and  to  recommend  modifications 
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to  the  HTS  (1)  when  amendments  to  the 
International  Convention  on  the 
Harmonized  Commodity  Description 
and  Coding  System  (Harmonized 
System),  and  the  Protocol  thereto,  are 
recommended  by  the  Worid  Customs 
Organization  (WCO)  (formerly  known  as 
the  Customs  Cooperation  Council)  for 
adoption,  and  (2)  as  other  circumstances 
warrant.  The  Commission's  final  report 
will  set  forth  the  proposed  changes  and 
indicate  the  necessary  changes  in  the 
HTS  that  would  be  needed  to  conform 
the  HTS  to  the  international 
nomenclature  structure;  the  report  will 
also  include  other  appropriate 
explanatory  information  on  the 
proposed  changes.  A  preliminary  report 
was  submitted  to  the  Office  of  the 
United  States  Trade  Representative  in 
March  2000.  Since  that  time,  the 
Commission  has  been  informed  of 
additional  proposed  amendments  to  the 
HTS  that  should  be  included  in  the  final 
report. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  A.  Rosengarden,  Director  (202- 
205-2592).  Office  of  Tariff  Affairs  and 
Trade  Agreements,  U.S.  International 
Trade  Commission,  Washington,  DC 
20436.  Hearing  unpaired  individuals  are 
advised  that  information  on  this 
investigation  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202) 
205-1810. 

Background 

The  majority  of  the  changes  proposed 
in  the  Commission's  preliminary  report 
are  the  result  of  the  work  of  the  WCO 
and  its  Harmonized  System  Committee 
(HSC)  to  update  and  clarify  the 
Harmonized  System  nomenclature,  as 
part  of  the  WCO's  long-term  program  to 
review  the  nomenclature  structure  on  a 
formal  basis.  These  proposed  changes, 
which  are  to  become  effective  in  January 
2002,  are  available  in  the  Office  of  the 
Secretary,  Room  112,  United  States 
International  Trade  Commission,  500  E 
Street  SW..  Washington,  DC  20436 
(telephone  202-205-2000)  and  are 
posted  on  the  Commission's  website 
(http://www.usitc.gov).  These  changes 
encompass  all  decisions  taken  by  the 
HSC  since  the  implementation  of  the 
last  set  of  WCO  modifications  to  the 
Harmonized  System,  which  were 
effective  as  of  January  1,  1996.  Futiu-e 
notices  will  be  issued  in  this 
investigation  indicating  the  final 
resolution  of  all  matters  and  decisions 
taken  by  the  HSC  during  the  course  of 
Commission  consideration.  Other 
proposed  changes  included  in  this 
investigation  are  requested  by  the  U.S. 
Customs  Service,  in  order  to  clarify  the 
proper  tariff  classification  and  duty 


treatment  of  particular  goods  due  to 
decisions  of  the  Court  of  International 
Trade,  the  HSC,  or  the  US  Customs 
Service,  These  changes,  including  those 
which  are  the  subject  of  this  notice,  will 
be  treated  separately  in  the 
Commission's  final  report.  The 
Commission  has  prepared  non- 
authoritative  cross-reference  tables  in  its 
preliminary  report  to  provide  guidance 
to  potentially  affected  parties  and  to 
show  the  likely  existing  and  future  tariff 
classifications  of  the  goods  concerned. 
The  Customs  Service  has  domestic  legal 
authority  for  tariff  classification  and 
may  provide  information,  both  during 
the  course  of  the  investigation  and  after 
the  Commission's  report  is  submitted, 
that  indicates  different  or  additional 
tariff  classifications  of  some  goods. 
Moreover,  the  WCO  will  eventually 
issue  a  cross-reference  table  under 
Article  16  of  the  Harmonized  System 
Convention,  indicating  the  agreed 
international  classifications  (existing 
and  future)  of  the  goods  affected  by  the 
proposed  changes.  The  latter  table  may 
be  release  later  in  the  Commission's 
investigation,  and  differences  between 
international  and  domestic 
classification  of  a  few  goods  may  be 
suggested  (in  some  cases  due  to 
reservations  filed  by  WCO  member 
coim.tries  or  to  theoretical  or  asserted 
classifications  for  some  goods).  Thus, 
the  classifications  shown  in  the 
Commission's  cross-reference  tables 
may  be  subject  to  change  in  the  final 
report. 

Additional  Proposed  Amendments  to 
the  HTS 

In  addition  to  the  changes  to  the  HTS 
proposed  in  the  Commission's 
preliminary  report,  the  following 
changes  are  also  proposed,  in  order  to 
correct  an  error  made  during  the 
conversion  of  the  former  Tariff 
Schedules  of  the  United  States  (TSUS) 
to  the  format  of  the  Harmonized  System. 
These  new  proposed  changes  are  set  out 
below, 

(1)  Subheading  2924.29.41:  Delete  the 
reference  to  "Methyl-4- 
aminobenzenesulfonylcarbamate 
(Asulam)"  from  the  Article  Description, 
so  that  the  description  would  read  as 
follows: 
"3-Ethoxycarbonylaminophenyl-N- 

phenylcarbamate  (Desmedipahm); 

and  Isopropyl-N-(3- 

chlorophenyl)car-bamate  (CIPC)" 
Renumber  the  subheading  as 
2924,29.43  to  reflect  a  change  in  its 
scope. 

(2)  Subheading  2935.00,05:  Insert  a 
reference  to  "Methyl-4- 
aminobenzenesulfonvlcarbamate 


(Asulam)"  in  the  Article  Description,  so 
that  the  description  would  read  as 
follows: 

"4-Amino-6-chloro-m- 

benzenedisulfonamide;  and  Methvl- 

4-aminobenzenesulfonylcarbamate 

(Asulam)" 

Renumber  the  subheading  as 
2935.00.06  to  reflect  a  change  in  its 
scope. 

Written  Submissions 

Interested  parties  are  invited  to 
submit  written  statements  concerning 
two  proposed  changes  outlined  above. 
Commercial  or  financial  information 
that  a  submitter  desires  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§201.6  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Conunission.  WTitten  statements  relating 
to  the  proposed  changes  above  should 
be  submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  January  19.  2001.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission.  500  E  Street  SW, 
Washington.  DC  20436,  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  by  electronic  means. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  seryer  {http://wwv\\usitc.gov). 

List  of  Subjects 

Tariffs/HTS,  Harmonized  System, 
WCO,  and  imports. 

Issued:  December  21.  2000. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary- 
IFR  Doc,  00-33257  Filed  12-28-00;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-424] 

U.S.-lsrael  Agricultural  Trade:  Likely 
Effects  on  the  U.S.  and  Israeli 
Agricultural;  Industries  of  U.S.-lsrael 
Trade  Conducted  In  a  Free  Trade 
Environment 

AGENCY:  United  States  International 
Trade  Commission  (ITC). 
ACTION:  Initiation  of  investigation  and 
notice  of  hearing. 


EFFECTIVE  DATE:  December  21,  2000. 
SUMMARY:  Following  receipt  of  a  request 
on  December  1.  2000,  from  the  United 
States  Trade  Representative  (USTR), 
pursuant  to  authoritv  under  section 
332(g)  of  the  Tariff  Act  of  1930,  the 
Commission  instituted  investigation  No. 
332-424,  U.S.-lsrael  Agricultural  Trade: 
Likely  Effects  on  the  U.S.  and  Israeli 
Agricultural  Industries  of  U.S.-lsrael 
Trade  Conducted  in  a  Free  Trade 
Enviroiunent. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  contact  Stephen 
Burket  (202-205-3318; 
burket@usitc.gov I.  John  Fr\'  (202-708- 
4157;  jfr\'@usitc.gov).  or  Cathy  Jabara 
(202-205-3309;  jabara@usitc.gov). 
Agriculture  and  Forest  Products 
Division.  Office  of  Industries.  For 
information  on  legal  aspects,  contact 
William  Gearhart  (202-205-3091; 
\vgearhart@usitc.gov).  Office  of  the 
General  Counsel.  US.  International 
Trade  Commission.  Hearing  impaired 
persons  can  obtain  information  on  these 
studies  bv  contacting  the  Commission's 
TDD  terminal  on  (202)  205-1810. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  ser\'er  (http:// 
www.usitc.gov). 

Background 

The  United  States-Israel  Agreement 
on  Trade  in  .Agricultural  Products 
(ATAP),  an  adjunct  to  the  1985 
Agreement  on  the  establishment  of  a 
Free  Trade  Area  between  the 
Govenunent  of  Israel  and  the 
Government  of  the  United  States  (FTA 
Agreement),  is  a  five-year  agreement 
signed  in  1996  and  expiring  on 
December  31.  2001.  The  FTA  Agreement 
applies,  in  full,  to  trade  in  all  products 
between  the  two  countries.  However, 
the  United  States  and  Israel  held 
differing  interpretations  as  to  the 
meaning  of  certain  rights  and 
obligations  related  to  agricultural 
products  under  the  FTA  Agreement.  In 
the  interest  of  achieving  practical 
improvements  in  agricultural  trade 


between  the  two  countries,  the  United 
States  in  1996  entered  into  the  ATAP 
with  Israel   in  2001,  the  Governments  of 
the  United  States  and  Israel  will  initiate 
review  of  the  ATAP  to  seek  ways  to 
improve  the  Agreement  prior  to  its 
expiration  In  order  to  assist  USTR  in 
preparing  for  these  negotiations,  under 
authority  delegated  by  the  President  and 
pursuant  to  section  332(g)  of  the  Tariff 
Act  of  1930.  USTR  requested  that  the 
IT(^  conduct  a  study  analyzing  the  likely 
effect  on  both  the  U.S.  and  Israeli 
agricultural  industries  of  U.S.-lsrael 
agricultural  trade  conducted  in  a  free 
trade  environment.  USTR  requested  that 
the  Commission's  report  include  the 
following; 

•  .^n  analysis  of  the  effects  on  free  U.S./ 
Israel  trade  in  agri(,ultnre  at  the  industr\' 
level,  focusing  on  the  main  products  traded 
or  likelv  to  be  traded  by  the  United  States 
and  Israel.  In  preparing  this  analysis,  the 
C^ommission  should  assume  that  the  new 
.-\T.\P  would  include  elimination  of  tariffs 
and  tariff-rate  quotas  on  agricultural  products 
so  as  to  calculate  its  maximum  potential 
impact.  To  the  extent  possible,  and 
depending  on  data  availability,  the  analysis 
should  in(  lude  the  use  of  partial  equilibrium 
analysis  and  other  quantitative  methods. 

•  .A  review  of  existing  I.sraeli  non-tariff 
barriers  to  agricultural  trade  and  an  analysis 
of  their  impact  on  L'.S.  agricultural  exports 
to  Israel. 

The  Commission  plans  to  submit  its 
report  U.S. -Israel  Agricultural  Trade: 
Likely  Effects  on  the  U.S.  and  Israeli 
Agricultural  Industries  of  U.S.-lsrael 
Trade  Conducted  in  a  Free  Trade 
Environment  on  [une  1.  2001.  USTR 
indicated  that  portions  of  the  report  will 
be  classified  as  confidential. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SVV..  Washington, 
DC.  beginning  at  9:30  a.m.  on  March  6. 
2001.  All  persons  shall  have  the  right  to 
appear,  bv  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretarv', 
United  States  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  20436.  no  later  than 
5:15  p.m..  Februarv'  20.  2001.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m..  February  22.  2001;  the 
deadline  for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m..  March  16,  2001. 
In  the  event  that,  as  of  the  close  of 
business  on  February  21,  2001.  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 


participant  may  call  the  Secretary  of  the 
Commission  (202-205-1806)  after 
February  21,  2001,  to  determine 
whether  the  hearing  will  be  held. 

Written  Submissions 

Commercial  or  financial  information 
that  a  person  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  The 
Commission's  Rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.8).  All 
submissions  requesting  confidential 
treatment  must  conform  with  the 
requirements  of  §  201.6  of  the 
Commission's  Rules  (19  CFR  201.6).  All 
vmtten  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration,  written 
statements  relating  to  the  Commission's 
report  should  be  submitted  at  the 
earliest  possible  date  and  should  be 
received  not  later  than  March  16,  2001. 
All  submissions  should  be  addressed  to 
the  Secretary,  United  States 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  {http://www.usitc.gov). 

List  of  Subjects:  ATAP.  imports, 
exports,  tariffs,  agricultural  trade,  Israel, 
non-tariff  barriers. 

Issued:  December  22,  2000. 

Bv  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  00-33256  Filed  12-28-00;  8:45  am) 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on 
December  22,  2000,  a  proposed  Consent 
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Decree  ("Decree")  in  United  States  and 
State  of  Colorado  v.  Robert  Friedland, 
Civil  No.  96  N  1213,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Colorado.  The  United  States 
and  State  of  Colorado  filed  this  action 
pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  for  recovery  of  costs 
incurred  by  the  United  States  and  State 
of  Colorado  in  responding  to  releases  of 
hazardous  substances  at  the 
Sumraitville  Mine  Superfund  Site  near 
Del  Norte,  Colorado. 

Pursuant  to  the  proposed  Consent 
Decree,  defendant  Robert  Friedland  will 
pay  $27,750,000.  to  be  paid  over  a  nine 
year  period,  to  the  United  States  and 
State  of  Colorado  to  resolve  the  claims 
of  the  governments.  This  action  also 
resolves  claims  of  Robert  Friedland  filed 
in  Canada  against  the  United  States  and 
employees  of  the  United  States, 
including  claims  by  each  side  for 
attorneys'  fees.  The  United  States  will 
pay  $1.25  million  to  defendant 
Friedland  to  resolve  all  issues  related  to 
the  Canadian  litigation. 

The  funds  received  from  defendant 
Friedland  will  be  used,  in  part,  to  fund 
ongoing  and  future  response  actions  still 
required  at  the  Site.  In  addition,  $5 
million  of  the  settlement  will  be  paid  to 
the  Federal  and  State  natural  resource 
trustees  to  be  used  for  restoration, 
replacement  or  acquisition  of  natural 
resources  damaged  by  releases  of 
hazardous  substances  from  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington,  DC  20530,  and 
should  refer  to.  United  States  and  State 
of  Colorado  v.  Robert  Friedland,  Civil 
No.  96  N  1213,  and  D.J.  Ref.  #  90-11- 
3-1133B. 

The  Decree  may  be  examined  at  the 
office  of  the  U.S.  Department  of  Justice, 
Environmental  Enforcement  Section, 
999  18th  Street,  Suite  945,  North  Tower, 
Denver,  Colorado;  at  U.S.  EPA  Region  8. 
Office  of  Regional  Counsel,  999  18th 
Street,  Suite  300,  South  Tower,  Denver, 
Colorado.  A  copy  of  the  Decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  U.S.  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC 
20044.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amoimt  of  $5.50 
for  the  Decree  (25  cents  per  page 


reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

Walker  B.  Smith, 

Deputy  Chief,  Environmental  Enfoivemeni 
Section.  Environment  and  Matural  Resources 
Division. 

IFR  Doc.  00-33351  Filed  12-28-00;  8:45  ami 

BILUNa  CODE  4410-15-41 


DEPARTMENT  OF  JUSTICE 

Federal  Alternative  Dispute  Resolution 
Council 

Confidentiality  in  Federal  Alternative 
Dispute  Resolution  Programs 

AGENCY:  Federal  Alternative  Dispute 

Resolution  Council,  Department  of 

Justice. 

ACTION:  Guidance. 

SUMMARY:  This  notice  publiehes  a 
document  entitled  "Confidentiality  in 
Federal  Alternative  Dispute  Resolution 
Programs,"  which  provides  guidance  to 
assist  Federal  agencies  in  developing 
ADR  programs.  The  document  was 
created  by  a  subcommittee  of  the 
Federal  ADR  Steering  Committee,  a 
group  of  subject  matter  experts  from 
federal  agencies  with  ADR  programs.  It 
was  approved  by  the  Federal  ADR 
Council,  a  group  of  high-level 
goverimient  officials  chaired  by  the 
Attorney  General.  The  document 
contains  detailed  guidance  on  the 
nature  and  limits  of  confidentiality  in 
Federal  ADR  programs  and  also 
includes  guidelines  for  a  statement  on 
these  issues  that  Federal  neutrals  may 
use  in  ADR  proceedings. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  guidance.  A  draft  was 
submitted  for  public  comment  in  the 
Federal  Register,  and  due  consideration 
has  been  given  to  the  comments 
received.  Comments  were  provi'ded  bv 
private  sector  organizations  and 
government  agencies  from  around  the 
country. 

ADDRESSES:  Address  any  comments  to 
Jeffrey  M.  Senger.  Deputy  Senior 
Counsel  for  Dispute  Resolution,  United 
States  Department  of  Justice,  950 
Pennsylvania  Ave.  NW.,  Room  4328. 
Washington,  DC.  20530. 

Dated:  December  19.  2000. 
Jeffrey  M.  Senger. 

Deputy  Senior  Counsel  for  Dispute 
Resolution.  Department  of  lustice. 

SUPPLEMENTARY  INFORMATION: 
Authority 

The  Administrative  Dispute 
Resolution  Act  of  1996  (ADR  Act),  5 


U.S.C.  571-584.  requires  each  Federal 
agency  to  promote  the  use  of  ADR  and 
calls  for  the  establishment  of  an 
interagency  committee  to  assist  agencies 
in  the  use  of  ADR.  Pursuant  to  this  Act, 
a  Presidential  Memorandum  dated  May 
1.  1998.  created  the  Interagency  ADR 
Working  Group,  chaired  by  the  Attorney 
General,  to  "facilitate,  encourage,  and 
provide  coordination"  for  Federal 
agencies.  In  the  Memorandum,  the 
President  charged  the  Working  Group 
with  assisting  agencies  with  training  in 
"how  to  use  alternative  means  of 
dispute  resolution,"  The  following 
document  is  designed  to  ser\'e  this  goal. 

Introduction 

The  subject  of  the  document  is 
confidentiality,  which  is  a  critical 
component  of  a  successful  ADR  process. 
Guarantees  of  confidentiality  allow 
parties  to  freely  engage  in  candid, 
informal  discussions  of  their  interests  in 
order  to  reach  the  best  possible 
settlement  of  their  claims.  A  promise  of 
confidentiality  allows  parties  to  speak 
openly  without  fear  that  statements 
made  during  an  ADR  process  will  be 
used  against  them  later.  Confidentiality 
can  reduce  posturing  and  destructive 
dialogue  among  parties  during  the 
settlement  process. 

Public  comment  was  solicited  on  a 
draft  of  this  document  that  was 
published  in  the  Federal  Register  at  65 
FR  59200.  October  4.  2000.  The  draft 
was  revised  to  incorporate  many 
suggestions  on  the  draft  received  from 
the  following  private  sector 
organizations,  government  agencies,  and 
individuals  from  around  the  countrv: 

American  Bar  Association.  Section  of 

Administrative  Law  and  Regulatory 

Practice 
American  Bar  Association.  Section  of 

Dispute  Resolution 
Association  of  the  Bar  of  the  City  of 

New  "^'ork.  Committee  on 

Alternative  Dispute  Resolution 
Executive  Council  on  Integrity  and 

Efficiency 
Federal  Mediation  and  Conciliation 

Service 
Martin  ].  Harty 
Lawrence  A.  Huerta 
Oregon  Department  of  Agriculture  Farm 

Mediation  Program 
Margaret  Porter,  Administrator,  Federal 

Sharing  Neutrals  Program 
Karen  D.  Powell 
President's  Council  on  Integrity  and 

Efficiency 
Texas  Center  for  Public  Policy  Dispute 

Resolution 
United  States  Department  of 

Agriculture.  Office  of  Inspector 

General 
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United  States  Department  of  Energy. 

Chicago  Operations  Office 
United  States  Department  of 

Transportation.  Federal  Aviation 

Administration 
United  States  Institute  for 

Environmental  Conflict  Resolution 
Richard  C.  Walters 

Major  comments  fell  primarily  into 
three  categories.  The  first  is  the 
interplav  of  the  ADR  Act  confidentiality 
provisions  with  federal  "access" 
statutes  that  provide  Federal  entities 
authority  to  seek  access  to  certain 
classes  of  information.  The  second  is  the 
extent  of  confidentiality  protection  for 
statements  of  parties  made  in  joint 
session.  The  third  is  the  model 
statement  on  confidentiality  for  neutrals 
to  read  to  parties  at  the  beginning  of  a 
mediation. 

The  .ADR  Council  believes  that  the 
understanding  of  these  issues  will 
benefit  from  e.xperience  and  fiirther 
collaboration  with  a  broader 
communitv  The  Council  recognizes  that 
its  timetable  for  comments  to  this 
document  was  limited  and  wants  to 
make  clear  that  it  anticipates  further 
discussion  of  these  issues.  Future 
research,  analysis,  and  practical 
experience  in  the  field  are  certain  tu 
have  a  continuing  impact  on  these 
important  areas,  and  this  Guidance  may 
need  to  be  revised  or  updated.  We  look 
forward  to  cooperation  with  interested 
parties  in  this  work. 

The  Relationship  Between  the  ADR  Act 
and  Other  Authorities 

The  largest  number  of  comments 
concerned  the  relationship  between 
.■\DR  Act  confidentiality  guarantees  and 
other  laws  or  regulations  that  authorize 
access  to  certain  classes  of  information. 
Some  commenters  suggested  that 
confidentiality  should  be  narrower  than 
provided  under  the  draft  Guidance.  For 
e.xample.  some  commenters  believed 
that  threats  of  physical  harm  and 
statements  concerning  ongoing  or  futun^ 
criminal  activity  should  not  be 
confidential  Other  commenters  stated 
that  Federal  statutes  providing  access 
for  government  investigatory  agencies 
should  override  the  ADR  Act's 
confidentiality  guarantees. 

In  sharp  contrast,  other  commenters 
believed  that  the  confidentiality 
guarantees  in  the  draft  should  be  much 
broader.  Several  commenters  argued 
that  the  ADR  Act  prohibitions  on 
disclosure  take  precedence  over  any 
other  Federal  statute.  These  commenters 
argue  that  the  ,\DR  Act  allows 
Inspectors  General  and  other 
investigators  to  obtain  confidential 
communications  only  through  a  court 
order  obtained  pursuant  to  the  \ci. 


The  Federal  ,\DR  Council 
acknowledges  the  points  of  view 
expressed  in  these  comments  but  does 
not  concur  with  them.  There  does  not 
appear  to  be  an  easy  answer  to  the 
tension  between  these  authorities. 
While  the  ADR  Acts  confidentiality 
provisions  are  clear,  the  access 
provisions  of  other  statutes  are  equally 
clear. 

Standard  techniques  for  resolving 
statuton  conflicts  do  not  provide  a 
ready  answer  in  this  situation.  For 
example,  arguments  have  been  made  on 
both  sides  as  to  which  statute  is  more 
specific.  While  the  ADR  Act  specifically 
addresses  the  types  of  processes  to 
which  it  applies,  some  have  argued  that 
other  acts,  such  as  the  Inspector  General 
Act.  do  the  same  by  specifically 
describing  the  types  of  information  that 
may  be  rei^uested  and  the  purposes  for 
which  a  request  can  be  made.  Nor  does 
the  legislative  history  of  the  ADR  Act 
provide  an  apparent  solution,  as  it  does 
not  appear  to  t:ontain  any  mention  of 
this  conflict. 

A  further  problem  is  that  the  Federal 
ADR  Council  is  not  the  appropriate 
bodv  to  provide  a  final  decision  on  this 
question.  The  Council  is  an  advisory 
body  created  by  the  Attorney  General  to 
issue  guidance,  but  it  is  not  authorized 
to  promulgate  binding  interpretations  in 
the  manner  of  a  court. 

While  it  is.  of  course,  appropriate  to 
give  this  matter  careful  attention,  we 
note  that  the  circumstances  when 
confidentiality  might  be  challenged  are, 
based  on  our  experience,  rare.  The 
Council  believes  that  there  are 
opportunities  for  ADR  programs  and 
Federal  requesting  entities  to  establish 
good  working  relationships  such  that 
disputes  over  demands  for  disclosure  of 
confidential  c:ommunications  can  be 
minimized  This  report  continues  to 
endorse  a  cooperative  approach  of  this 
nature. 

In  addition,  the  revised  report 
endorses  use  of  the  standards  in  the 
ADR  Act's  judicial  override  provision, 
sections  ,574(a)(4)  and  (b)(5).  stating  that 
they  should  be  used  both  formally, 
when  available,  and  informally  to 
resolve  the  rare  instances  where 
requesting  entities  seek  access  to 
communications  protected  by  the  ADR 
Act. 

The  Confidentiality  of  Statements  Made 
in  loint  Session 

Many  comments  were  also  received 
concerning  the  e.xtent  of  confidentiality 
protection  for  statements  made  by 
parties  in  joint  session.  The  draft  report 
stated  that  there  is  no  confidentiality 
protection  for  a  party's  dispute 
resolution  communications  that  are 


available  to  all  other  parties,  such  as 
comments  made  or  documents  shared  in 
joint  session.  Commenters  noted  that 
the  guidance  on  this  issue  differs  from 
traditional  ADR  practices  and  party 
expectations  regarding  confidentiality, 
and  said  this  interpretation  could 
reduce  the  utility  of  joint  sessions.  One 
commenter  suggested  that  the  report's 
interpretation  of  section  574(b)(7),  the 
key  provision  on  this  point,  would 
render  sections  574(b)(l)-(6) 
superfluous.  Further,  this  commenter 
noted  that  conmients  by  several 
legislators  and  a  Senate  report  indicate 
574(b)(7)  was  intended  to  cover  only 
documents,  not  oral  statements. 

The  Federal  ADR  Council 
acknowledges  that  the  ADR  Act's 
treatment  of  this  issue  is  different  from 
the  practice  in  many  ADR  processes  that 
do  not  involve  the  government,  but 
notes  that  the  language  of  the  statute  is 
difficult  to  overcome.  The  Act  states 
that  there  is  no  confidentiality 
protection  if  "the  dispute  resolution 
communication  was  provided  to  or  was 
available  to  all  parties  in  the  dispute 
resolution  proceeding."  5  U.S.C. 
574(b)(7).  Communications  in  a  joint 
session  with  all  parties  present  fit 
squarely  within  this  provision.  Further, 
the  Act's  definition  of  dispute 
resolution  communication  contains  no 
exception  for  oral  statements.  Indeed,  it 
explicitly  includes  "any  oral  or  written 
communication  prepared  for  the 
purposes  of  a  dispute  resolution 
proceeding"  (emphasis  added). 

Despite  the  language  of  (b)(7),  it 
appears  that  the  remaining  provisions  of 
574(b)  provide  protection  for  limited 
types  of  communications.  These  other 
sections  continue  to  protect,  for 
example,  a  party  who  is  asked  what  a 
mediator  said  at  any  time,  or  a  party 
who  is  asked  what  another  party  said  in 
a  multi-party  case  when  not  all  parties 
were  present.  With  regard  to  legislative 
history,  an  indicator  of  Congressional 
intent  is  the  report  of  the  final 
Conference  Committee  in  1996.  when 
the  current  statute  was  enacted.  It  states, 
"A  dispute  resolution  communication 
originating  from  a  party  to  a  party  or 
parties  is  not  protected  from  disclosure 
bv  the  ADR  Act."  H.R.  Rep.  No.  104- 
841.  142  Cong.  Rec.  Hi  1.1 10  (September 
25,  1996).  The  Committee  could  have 
used  the  word  "document"  if  it  wanted 
to  exclude  oral  statements,  but  it  chose 
to  use  the  term  "dispute  resolution 
communication,"  which  is  explicitly 
defined  in  the  statute  to  include  oral 
statements. 

The  Council  does  recognize  that  this 
provision  could  hinder  a  party's  candor 
in  a  joint  session,  and  therefore  the 
Guidance  suggests  that  parties  address 
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this  issue  through  the  use  of  a  contract. 
Confidentiality  agreements  are  a 
standard  practice  in  many  ADR 
contexts,  and  their  use  is  encouraged  in 
Federal  dispute  resolution  processes 
where  confidentiality  of  party-to-party 
communications  is  desired.  It  is 
important  to  note  that  confidentiality 
agreements  do  not  bind  anyone  who  is 
not  a  signatory.  Further,  such 
agreements  will  not  protect  against 
disclosure  of  documents  through  the 
Freedom  of  Information  Act  (FOIA). 
Nevertheless,  the  majority  of  problems 
caused  by  the  plain  language  reading  of 
section  574(b)(7)  can  be  rectified 
through  a  well-drafted  confidentiality 
agreement. 

The  Model  Confidentiaiity  Statement 
for  Use  by  Neutrals 

Finally,  many  commenters  made 
suggestions  regarding  the  Model 
Confidentiality  Statement  for  Use  by 
Neutrals  that  appeared  at  the  end  of  the 
draft  report.  Some  commenters  argued 
that  provisions  should  be  added  to  the 
statement  to  ensure  parties  were  made 
aware  of  additional  possible 
confidentiality  exceptions.  Others  stated 
that  the  statement  was  already  too 
complex  and  potentially  chilling.  The 
Council  appreciates  the  difficulty  in 
making  an  opening  statement  complete 
enough  to  put  parties  on  notice  of 
important  issues,  while  not  making  it  so 
exhaustive  that  it  discourages 
participation  in  ADR.  The  Council 
acknowledges  that  a  well-drafted 
statement  should  accommodate  all  of 
these  concerns  as  well  as  possible. 

Other  commenters  noted  that  the 
statement  may  not  be  appropriate  for  all 
types  of  proceedings  or  all  types  of 
neutrals.  The  Federal  ADR  Council 
agrees  that  the  model  statement  may  not 
fit  all  situations  and  all  ADR  processes, 
or  even  all  stages  of  a  single  ADR 
process.  In  response  to  these  comments, 
the  Guidance  now  includes  a  set  of 
guidelines  for  neutrals  to  use  in 
developing  their  own  statements  on 
confidentiality,  appropriate  to  the 
situation.  It  is  the  neutral's 
responsibility  to  address  confidentiality 
with  the  parties.  Neutrals  and  agency 
ADR  programs  may  want  to  develop  a 
standard  confidentiality  statement, 
consistent  with  the  guidelines  presented 
in  this  report,  that  is  appropriate  to  a 
particular  ADR  process. 

The  Guidance  also  includes  an 
example  of  one  possible  confidentiality 
statement.  It  is  important  to  note  that 
this  statement  should  be  tailored,  as 
necessary,  to  fit  the  needs  of  each 
particular  case.  This  statement  refers  to 
a  mediation,  because  mediation  is  the 


most  common  ADR  process  in  the 
Federal  government. 

Conclusion 

The  balance  of  this  revised  report 
follows  the  same  format  as  the  draft 
report.  Section  I  is  a  reprint  of  the 
confidentiality  provisions  of  the  ADR 
Act.  Section  II  is  a  section-by-section 
analysis  of  the  confidentiality 
provisions  of  the  Act.  Section  III 
contains  the  revised  questions  and 
answers  on  confidentiality  issues  likelv 
to  arise  in  practice.  Section  I\'  contains 
the  new  guidelines  for  use  in 
developing  confidentiality  statements. 
In  addition,  as  assistance  for  neutrals 
and  agencies  drafting  confidentiality 
statements.  Section  IV  contains  an 
example  of  one  possible  confidentialitv 
statement.  , 

Nothing  in  this  Guidance  shall  be 
construed  to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  or  in  equity,  by  a  party  against  the 
United  States,  its  agencies,  its  officers  or 
any  other  person. 

The  Federal  ADR  Council 

C/iair.- Janet  Reno,  Attorney  General, 
Department  of  Justice. 

Vice  Chair:  Erica  Cooper,  Deputy 
General  Counsel,  Federal  Deposit 
Insurance  Corporation. 

Members:  Leigh  A.  Bradley,  General 
Counsel,  Department  of  Veterans 
Affairs;  Meyer  Eisenberg,  Deputy 
General  Counsel,  Securities  and 
Exchange  Commission;  Mar>'  Arme 
Gibbons,  General  Counsel,  U.S.  Postal 
Service;  Gary  S.  Guzy,  General  Counsel. 
Enviroimiental  Protection  Agency:  Jeh 
C.  Johnson,  General  Counsel. 
Department  of  the  Air  Force;  Stewart 
Aly,  Acting  Deputy  General  Counsel, 
Department  of  Defense;  Rosalind  Knapp, 
Acting  General  Counsel,  Department  of 
Transportation;  Anthony  N.  Palladino, 
Director,  Office  of  Dispute  Resolution, 
Federal  Aviation  Administration. 
Department  of  Transportation;  Janet  S. 
Potts,  Counsel  to  the  Secretary. 
Department  of  Agriculture;  Harriett  S. 
Rabb,  General  Counsel,  Department  of 
Health  and  Human  Services;  Henry  L. 
Solano,  Solicitor,  Department  of  Labor: 
John  Sparks,  Acting  General  Counsel, 
Department  of  the  Navy;  Peter  R. 
Steenland,  Jr.,  Senior  Counsel  for 
Dispute  Resolution,  U.S.  Department  of 
Justice;  Mary  Ann  Sullivan,  General 
Counsel,  Department  of  Energy;  Robert 
Ward,  Senior  Counsel  for  Dispute 
Resolution,  Environmental  Protection 
Agency. 


Report  on  the  Reasonable  Expectations 
of  Confidentiality  Under  the 
Administrative  Dispute  Resolution  Act 
of  1996 
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I.  Administrative  Dispute  Resolution 
Act 

Definitions  (5  U.S.C.  571) 

For  the  purposes  of  this  subchapter, 
the  term — 

(1)  "agency"  has  the  same  meaning  as 
in  section  551(1)  of  this  title: 

(2)  "administrative  program"  includes 
a  Federal  function  which  involves 
protection  of  the  public  interest  and  the 
determination  of  rights,  privileges,  and 
obligations  of  private  persons  through 
rule  making,  adjudication,  licensing,  or 
investigation,  as  those  terms  are  used  in 
subchapter  II  of  this  chapter: 

(3)  "alternative  means  of  dispute 
resolution"  means  any  procedure  that  is 
used  to  resolve  issues  in  controversy, 
including,  but  not  limited  to. 
conciliation,  facilitation,  mediation, 
factfinding,  minitrials,  arbitration,  and 
use  of  ombuds.  or  any  combination 
thereof: 

(4)  "award"  means  any  decision  by  an 
arbitrator  resolving  the  issues  in 
controversy: 

(5)  ""dispute  resolution 
communication"  means  anv  oral  or 
written  communication  prepared  for  the 
purposes  of  a  dispute  resolution 
proceeding,  including  any  memoranda, 
notes  or  work  product  of  the  neutral, 
parties  or  nonparty  participant:  except 
that  a  written  agreement  to  enter  into  a 
dispute  resolution  proceeding,  or  final 
written  agreement  or  arbitral  award 
reached  as  a  result  of  a  dispute 
resolution  proceeding,  is  not  a  dispute 
resolution  communication: 

(6)  "dispute  resolution  proceeding  " 
means  any  process  in  which  an 
alternative  means  of  dispute  resolution 
is  used  to  resolve  an  issue  in 
controversy  in  which  a  neutral  is 
appointed  and  specified  parties 
participate; 

(7)  "in  confidence"  means,  with 
respect  to  information,  that  the 
information  is  provided — 

(A)  with  the  expressed  intent  of  the 
source  that  it  not  be  disclosed;  or 

(B)  under  circumstances  that  would 
create  the  reasonable  expectation  on 
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behalf  of  the  source  that  the  information 
will  not  be  disclosed; 

(8)  "issue  in  controversy"  means  an 
issue  which  is  material  to  a  decision 
concerning  an  administrative  program 
of  an  agency,  and  with  which  there  is 
disagreement — 

(A)  between  an  agency  and  persons 
who  would  be  substantially  affected  by 
the  decision;  or 

(B)  between  persons  who  would  be 
substantially  affected  by  the  decision; 

(9)  "neutral"  means  an  individual 
who.  with  respect  to  an  issue  in 
controversy,  functions  specifically  to 
aid  the  parties  in  resolving  the 
controversy; 

(10)  "party"  means — 

(A)  for  a  proceeding  with  named 
parties,  the  same  as  in  section  551(3)  of 
this  title;  and 

(B)  for  a  proceeding  without  named 
parties,  a  person  who  will  be 
significantly  affected  by  the  decision  in 
the  proceeding  and  who  participates  in 
the  proceeding; 

(11)  "person"  has  the  same  meaning 
as  in  section  551(2)  of  this  title;  and 

(12)  "roster"  means  a  list  of  persons 
qualified  to  provide  services  as  neutrals. 

Confidentiality  (5  U.S.C.  574) 

(a)  Except  as  provided  in  subsections 
(d)  and  (e),  a  neutral  in  a  dispute 
resolution  proceeding  shall  not 
voluntarily  disclose  or  through 
discovery  or  compulsory  process  be 
required  to  disclose  any  dispute 
resolution  communication  or  any 
communication  provided  in  confidence 
to  the  neutral,  unless — 

(1)  all  parties  to  the  dispute  resolution 
proceeding  and  the  neutral  consent  in 
writing,  and,  if  the  dispute  resolution 
communication  was  provided  by  a 
nonparty  participant,  that  participant 
also  consents  in  writing; 

(2)  the  dispute  resolution 
communication  has  already  been  made 
public; 

(3)  the  dispute  resolution 
communication  is  required  by  statute  to 
be  made  public,  but  a  neutral  should 
make  such  communication  public  only 
if  no  other  person  is  reasonably 
available  to  disclose  the 
communication;  or 

(4)  a  court  determines  that  such 
testimony  or  disclosure  is  necessary 
to— 

(A)  prevent  a  manifest  injustice; 

(B)  help  establish  a  violation  of  law; 
or 

(C)  prevent  harm  to  the  public  health 
or  safety, 

of  sufficient  magnitude  in  the  particular 
case  to  outweigh  the  integrity  of  dispute 
resolution  proceedings  in  general  by 
reducing  the  confidence  of  parties  in 


future  cases  that  their  communications 
will  remain  confidential. 

(b)  A  partv  to  a  dispute  resolution 
proceeding  shall  not  voluntarily 
disclose  or  through  discovery  or 
compulsors-  process  be  required  to 
disclose  anv  dispute  resolution 
communication,  unless — 

(1)  the  communication  was  prepared 
by  the  party  seeking  di.sclosure; 

(2)  all  parties  to  the  dispute  resolution 
proceeding  consent  in  writing; 

(3)  the  dispute  resolution 
communication  has  already  been  made 
public; 

(4)  the  dispute  resolution 
communication  is  required  by  statute  to 
be  made  public; 

(5)  a  court  determines  that  such 
testimony  or  disclosure  is  necessary 
to— 

(A)  prevent  a  manifest  injustice; 

(B)  help  establish  a  violation  of  law; 
or 

(C)  prevent  harm  to  the  public  health 
and  safety. 

of  sufficient  magnitude  in  the  particular 
case  to  outweigh  the  integrity  of  dispute 
resolution  proceedings  in  general  by 
reducing  the  confidence  of  parties  in 
future  cases  that  their  communications 
will  remain  confidential; 

(6)  the  dispute  resolution 
communication  is  relevant  to 
determining  the  existence  or  meaning  of 
an  agreement  or  award  that  resulted 
from  the  dispute  resolution  proceeding 
or  to  the  enforcement  of  such  an 
agreement  or  award;  or 

(7)  except  for  dispute  resolution 
communications  generated  by  the 
neutral,  the  dispute  resolution 
communication  was  provided  to  or  was 
available  to  all  parties  to  the  dispute 
resolution  proceeding. 

(c)  Any  dispute  resolution 
communication  that  is  disclosed  in 
violation  of  subsection  (a)  or  (b),  shall 
not  be  admissible  in  any  proceeding 
relating  to  the  issues  in  controversy 
with  respect  to  which  the 
communication  was  made. 

(d)(1)  The  parties  may  agree  to 
alternative  confidential  procedures  for 
disclosures  by  a  neutral.  Upon  such 
agreement  the  parties  shall  inform  the 
neutral  before  the  commencement  of  the 
dispute  resolution  proceeding  of  any 
modifications  to  the  provisions  of 
subsection  (a)  that  will  govern  the 
confidentiality  of  the  dispute  resolution 
proceeding.  If  the  parties  do  not  so 
inform  the  neutral,  subsection  (a)  shall 
apply. 

(2)  To  qualify  for  the  exemption 
established  under  subsection  (j),  an 
alternative  confidential  procedure  under 
this  subsection  may  not  provide  for  less 
disclosure  than  the  confidential 


procedures  otherwise  provided  under 
this  section. 

(e)  If  a  demand  for  disclosure,  by  way 
of  discovery  request  or  other  legal 
process,  is  made  upon  a  neutral 
regarding  a  dispute  resolution 
communication,  the  neutral  shall  make 
reasonable  efforts  to  notify  the  parties 
and  any  affected  nonparty  participants 
of  the  demand.  Any  party  or  affected 
nonparty  pairticipant  who  receives  such 
notice  and  within  15  calendar  days  does 
not  offer  to  defend  a  refusal  of  the 
neutral  to  disclose  the  requested 
information  shall  have  waived  any 
objection  to  such  disclosure. 

(f)  Nothing  in  this  section  shall 
prevent  the  discovery  or  admissibility  of 
any  evidence  that  is  otherwise 
discoverable,  merely  because  the 
evidence  was  presented  in  the  course  of 
a  dispute  resolution  proceeding. 

(g)  Subsections  (a)  and  (b)  shall  have 
no  effect  on  the  information  and  data 
that  are  necessary  to  document  an 
agreement  reached  or  order  issued 
pursuant  to  a  dispute  resolution 
proceeding. 

(h)  Subsections  (a)  and  fb)  shall  not 
prevent  the  gathering  of  information  for 
research  or  educational  purposes,  in 
cooperation  with  other  agencies, 
governmental  entities,  or  dispute 
resolution  programs,  so  long  as  the 
parties  and  the  specific  issues  in 
controversy  are  not  identifiable. 

(i)  Subsections  (a)  emd  (b)  shall  not 
prevent  use  of  a  dispute  resolution 
communication  to  resolve  a  dispute 
between  the  neutral  in  a  dispute 
resolution  proceeding  and  a  party  to  or 
participant  in  such  proceeding,  so  long 
as  such  dispute  resolution 
communication  is  disclosed  only  to  the 
extent  necessary  to  resolve  such 
dispute. 

(j)  A  dispute  resolution 
conununication  which  is  between  a 
neutral  and  a  party  and  which  may  not 
be  disclosed  imder  this  Siection  shall 
also  be  exempt  from  disclosiore  imder 
section  552(b)(3). 

n.  Section-by-Section  Analysis  of 
Confidentiaiity  Provisions  (5  U.S.C. 
574) 

Section  574(a) 

In  general,  a  neutral  in  a  dispute 
resolution  proceeding  is  prohibited  bom 
disclosing  any  dispute  resolution 
communication  or  any  communication 
provided  to  him  or  her  in  confidence. 
Unless  the  communication  falls  within 
on0"of  the  exceptions  listed  below,  the 
neutral  cannot  voluntarily  disclose  a 
communication  and  cannot  be  forced  to 
disclose  a  commiinication  through  a 
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discovery  request  or  by  any  other 
compulsory  process. 

The  exceptions  to  this  general  rule  are 
found  in  subsections  574(a)(l)-{4). 
574(d)  and  574(e). 

Section  574(a)(1) 

A  neutral  may  disclose  a  dispute 
resolution  communication  if  all  parties 
and  the  neutral  agree  in  writing  to  the 
disclosure.  If  a  nonparty  provided  the 
dispute  resolution  communication,  then 
the  nonparty  must  also  agree  in  writing 
to  the  disclosure. 

Section  574(a)(2) 

A  neutral  may  disclose  a  dispute 
resolution  communication  if  the 
communication  has  already  been  made 

public. 

Section  574(a)(3) 

A  neutral  may  disclose  a  dispute 
resolution  communication  if  there  is  a 
statute  which  requires  it  to  be  made 
public.  However,  the  neutral  should  not 
disclose  the  communication  unless 
there  is  no  other  person  available  to 
make  the  disclosure. 

Section  574(a)(4) 

A  neutral  may  disclose  a  dispute 
resolution  communication  or  a 
communication  provided  in  confidence 
to  the  neutral  if  a  court  finds  that  the 
neutral's  testimony,  or  the  disclosure,  is 
necessary  to: 

A.  prevent  a  manifest  injustice; 

B.  help  establish  a  violation  of  law;  or 

C.  prevent  harm  to  the  public  health 
and  safety 

In  order  to  require  disclosure,  a  court 
must  determine  that  the  need  for 
disclosure  is  of  sufficient  magnitude  to 
outweigh  the  detrimental  impact  on  the 
integrity  of  dispute  resolution 
proceedings  in  general.  The  need  for  the 
information  must  be  so  great  that  it 
outweighs  a  loss  of  confidence  among 
other  potential  parties  that  their  dispute 
resolution  communications  or 
communications  provided  in  confidence 
to  the  neutral  will  remain  confidential 
in  future  proceedings. 

Section  574(b) 

Unless  a  dispute  resolution 
communication  falls  within  one  of  the 
exceptions  listed  below,  a  party  cannot 
voluntarily  disclose  the  conununication 
and  cannot  be  forced  to  disclose  a 
communication  through  a  discovery 
request  or  by  any  other  compulsory 
process. 

Section  574(b)(1) 

The  party  who  prepared  the  dispute 
resolution  commimication  is  free  to 
disclose  it. 


Section  574(b)(2) 

A  party  may  disclose  a  dispute 
resolution  communication  if  all  the 
parties  agree  in  writing  to  the 
disclosure. 

Section  574(b)(3) 

A  party  may  disclose  a  dispute 
resolution  communication  if  the  dispute 
resolution  communication  has  already 
been  made  public. 

Section  574(b)(4) 

A  party  may  disclose  a  dispute 
resolution  communication  if  there  is  a 
statute  which  requires  it  to  be  made 
public. 

Section  574(b)(5) 

A  party  may  be  required  to  disclose  a 
dispute  resolution  communication  if  a 
court  finds  that  the  party's  testimony,  or 
the  disclosure,  is  necessary  to: 

A.  prevent  a  manifest  injustice; 

B.  help  establish  a  violation  of  law;  or 

C.  prevent  harm  to  the  public  health 
and  safety. 

In  order  to  require  disclosure,  a  court 
must  determine  that  the  need  for 
disclosure  is  of  sufficient  magnitude  to 
outweigh  the  detrimental  impact  on  the 
integrity  of  dispute  resolution 
proceedings  in  general.  The  need  for  the 
information  must  be  so  great  that  it 
outweighs  a  loss  of  confidence  among 
other  potential  parties  that  their  dispute 
resolution  communications  will  remain 
confidential  in  future  proceedings. 

Section  574(b)(6) 

(1)  Parties  may  use  dispute  resolution 
communications  to  show  that  a 
settlement  agreement  was  in  fact 
reached  or  to  show  what  the  terms  of 
this  agreement  mean. 

(2)  Parties  may  also  use  dispute 
resolution  communications  in 
connection  with  later  issues  regarding 
enforcing  the  agreement. 

Section  574(b)(7) 

(1)  A  party  is  not  prohibited  from 
disclosing  emother  party's  dispute 
resolution  communication  that  was 
available  to  all  parties  in  the 
proceeding.  For  example,  in  a  joint 
mediation  session  with  all  parties 
present,  statements  made  and 
documents  provided  by  parties  are  not 
confidential. 

(2)  Dispute  resolution 
communications  coming  from  the 
neutral  are  nonetheless  confidential. 

Section  574(c) 

No  one  may  use  any  dispute 
resolution  communication  in  a  related 
proceeding,  if  that  communication  was 
disclosed  in  violation  of  Section  574  (a) 
or(b). 


Section  5741  dill  I 

(1)  Parties  may  agree  to  alternative 
confidentiality  procedures  for 
disclosures  by  a  neutral. 

(2)  Parties  must  inform  the  neutral  of 
the  alternative  procedures  before  the 
dispute  resolution  proceeding  begins. 

(3)  If  parties  do  not  inform  the  neutral 
of  the  alternative  procedures,  the 
procedures  outlined  in  Section  574(a) 
will  apply. 

Section  5  741  d  1(2 1 

(1)  Dispute  resolution 
communications  covered  by  alternative 
confidentiality  procedures  may  be 
protected  from  disclosure  under  FOIA. 

(2)  To  qualify-  for  this  protection,  the 
alternative  procedures  must  provide  for 
as  much,  or  more,  disclosure  than  the 
procedures  provided  in  Section  574. 

(3)  Dispute  resolution 
communications  covered  by  alternative 
confidentiality  procedures  do  not 
qualify-  for  protection  from  disclosure 
under  FOL^^l  if  the  alternative 
procedures  provide  for  less  disclosure 
than  those  outlined  in  Section  574. 

Section  5 741  el 

(1)  A  neutral  who  receives  a  demand 
for  disclosure,  in  the  form  of  a  discovery- 
request  or  other  legal  process,  must 
make  reasonable  efforts  to  notify  the 
parties  and  any  affected  non-party 
participants  of  the  demand 

(2)  Parties  and  non-party  participants 
who  receive  a  notice  of  a  demand  for 
disclosure  from  a  neutral: 

a.  must  respond  within  15  calendar 
days  and  offer  to  defend  a  refusal  to 
disclose  the  information;  or 

b.  if  they  do  not  respond  within  15 
calendar  days,  they  will  be  deemed  to 
have  waived  their  objections  to 
disclosure  of  the  information. 

Section  5 741  f I 

Evidence  that  is  otherwise 
discoverable  or  admissible  is  not 
protected  from  disclosure  under  this 
Section  merely  because  the  evidence 
was  presented  during  a  dispute 
resolution  proceeding. 

Section  5741  gj 

The  provisions  of  Section  574(a)  and 
(b)  do  not  affect  information  and  data 
that  are  necessary  to  document 
agreements  or  orders  resulting  from 
dispute  resolution  proceedings. 

Section  574lh) 

Information  from  and  about  dispute 
resolution  proceedings  may  be  used  for 
educational  and  research  purposes  as 
long  as  the  parties  and  specific  issues  in 
controversy  are  not  identifiable. 
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Section  5741  i I 

Dispute  resolution  communications 
mav  be  used  to  resolve  disputes 
between  the  neutral  in  a  dispute 
resolution  proceeding  and  a  party  or 
participant,  but  only  to  the  extent 
necessarv  to  resolve  a  dispute  between 
d  neutral  and  party  or  participant 

Section  574111 

A  dispute  resolution  communication 
between  a  neutral  and  a  party  that  is 
protected  from  disclosure  under  this 
section  is  also  protected  from  disclosure 
under  FOIA  (Section  552(b)(3)). 

QI.  Questions  &  Answers  on 
Confidentiality  Under  the 
Administrative  Dispute  Resolution  Act 
of  1996  (ADR  Act) 

General  Confidentiality  Rules 

1 .  What  t\'pes  of  communications  are 
confidential' 

Subject  to  certain  exceptions,  the 
following  two  types  of  communications 
are  potentially  confidential  under  the 
ADR  Act: 

A.  A  dispute  resolution 
communication.  A  dispute  resolution 
communication  is  any  oral  statement 
made  or  writing  presented  by  a  party, 
nonparty  participant  or  neutral  during  a 
dispute  resolution  proceeding  prepared 
specifically  for  the  purposes  of  a  dispute 
resolution  proceeding.  However,  written 
agreements  to  enter  into  a  dispute 
resolution  proceeding  and  any  written 
final  agreement  reached  as  a  result  of 
the  proceeding  are  not  dispute 
resolution  communications.  Citation:  5 
U.S.C.  571(5). 

Example:  .-M  the  outset  of  the  mediation 
conference,  the  parties  sign  an  agreement  to 
mediate.  During  private  meetings  with  the 
mediator,  they  each  make  oral  statements  and 
give  the  mediator  documents  prepared 
specificallv  for  use  in  the  mediation.  At  the 
conclusion  of  the  mediation,  the  parties  sign 
a  settlement  agreement  resolving  the  matter 

The  oral  statements  and  written  documents 
prepared  specifically  for  use  in  the  mediation 
are  dispute  resolution  communications.  The 
agreement  to  mediate  and  the  settlement 
agreement  are  not  dispute  resolution 
communications. 

B.  A  "communication  provided  in 
confidence  to  the  neutral."  A 
"communication  provided  in 
confidence  to  the  neutral"  is  any  oral 
statement  or  wTitten  document  provided 
to  a  neutral  during  a  dispute  resolution 
proceeding.  The  communication  must 
be:  (1)  Made  with  the  express  intent  that 
it  not  be  disclosed  or  (2)  provided  under 
circumstances  that  would  create  a 
reasonable  expectation  that  it  not  be 
disclosed.  Citation:  5  U.S.C.  571(7)  and 
574(a) 


Example  During  private  meetings, 
t  ounsel  for  the  contractor  and  for  the  agency 
separately  give  the  mediator  different 
documents  prepared  before  mediation  which 
contain  highly  sensitive  information.  Counsel 
for  the  I  ontractor  expressly  asks  the  mediator 
to  keep  his  do(  ument  confidential,  counsel 
for  the  agency  says  nothing  about  keeping  her 
document  coiifidentidl   Both  documents  are 
"cummunications  provided  in  confidence  to 
the  neutral."  The  contractors  documents  are 

1  ommunications  provided  in  confidence 
because  counsel  for  the  contractor  expressly 
asked  the  neutral  to  keep  it  confidential.  The 
agency's  documents  are  communications 
provided  in  confidence  because  they  were 
provided  under  circumstances  which  create 

a  reasonable  expectation  that  they  should  not 
be  disclosed. 

Example  .\n  employee  during  a  caucus  in 
J  mediation  session  tells  the  neutral  that  he 
might  appear  inattentive  during  the  joint 
session  because  he  has  been  diagnosed 
recently  with  cancer  and  is  taking  medicine 
He  tells  the  mediator  not  to  share  that 
information  with  the  other  party,  his 
supervisor  The  information  is  a 
communication  provided  in  confidence 
bet  Huse  the  employee  provided  it  to  the 
neutral  with  the  expressed  intent  that  it  not 
be  disclosed. 

2  What  confidentiality  protection  is 
provided  for  dispute  resolution 
communications? 

Generallv.  neutrals  and  parties  may 
not  voluntarily  disclose  or  be  compelled 
to  disclose  dispute  resolution 
communications  The  ADR  Act  contains 
specific  exceptions  to  the  general  rule. 
(See  Question  1 1)  Citation:  5  US  C. 
574(a).  (b). 

Example  A  party  resolves  his  EEO 
(  omplaint  through  mediation  and  signs  a 
written  agreement  settling  all  issues.  The 
mediator  subsequently  receives  a  phone  call 
from  another  employee  asking  (1)  What  was 
managements  position  in  the  mediation, 
and.  (2)  what  relief  was  obtained.  The 
mediator,  as  a  neutral,  may  not  disclose  to 
the  employee  any  i  iimniunications  made  by 
management  in  the  dispute  resolution 
proceeding  However,  the  neutral  may 
provide  the  employee  with  a  copy  of  the  final 
agreement  which  sets  forth  the  relief 
obtained. 

Example  During  a  mediation  involving 
ten  parties,  two  meet  in  caucus  with  the 
mediator  and  disi  uss  their  common  interests. 
Later  a  person  i  ontai  ts  one  of  the  two 
parties  asking  about  what  the  other  party  said 
during  the  (  aucus  with  the  mediator  The 
first  party  may  not  disclose  what  the  other 
party  said  during  the  caucus. 

3  What  confidentiality  protection 
applies  to  a  "communication  provided 
in  confidence"  by  a  party  to  a  neutral? 

Generally,  neutrals  may  not  disclose 
anv  communication  provided  to  them  in 
confidence.  The  ADR  Act  contains 
specific  exceptions  to  the  general  rule. 
(See  Question  11.)  Citation:  5  U.S.C. 
574(a). 


Example:  A  government  contractor  during 
a  caucus  in  a  mediation  session  tells  the 
neutral  the  details  of  his  proposed  "bid"  for 
a  government  contract.  The  neutral  may  not 
disclose  the  information  because  the  program 
participant  would  have  a  reasonable 
expectation  that  the  information  would  not 
be  shared. 

4.  What  is  a  dispute  resolution 
proceeding? 

A  dispute  resolution  proceeding  is  an 
alternative  means  of  resolving  an  issue 
in  controversy  arising  from  an  agency's 
program,  operations  or  actions.  The 
ADR  Act  supports  a  broad  reading  of  the 
term  "dispute  resolution  proceeding." 
The  ADR  Act  broadly  incorporates  all 
ADR  forms  and  techniques,  including 
any  combination  of  ADR  forms  or 
techniques.  In  defining  an  issue  in 
controversy,  the  ADR  Act  incorporates 
disagreements  between  an  agency  and 
parties  or  between  parties.  This 
indicates  a  legislative  intent  to  provide 
for  the  use  of  ADR  processes  in  an 
inclusive  manner  to  assist  the  wide 
range  of  situations  where  disagreements 
may  arise  in  the  conduct  of  an  agency's 
programs,  operations,  or  actions.  A 
dispute  resolution  proceeding  includes 
intake  and  convening  stages  as  well  as 
more  formal  stages,  such  as  mediation. 
Citation:  5  U.S.C.  571(3),  (6)  and  (8). 

Example:  A  neutral  is  engaged  to  help 
resolve  a  dispute  between  an  agency  and  one 
of  its  contractors.  The  process  managed  by 
the  neutral  [i.e..  mediation,  arbitration,  or 
another  technique)  is  a  dispute  resolution 
proceeding. 

Example:  A  dispute  exists  between  an 
agency  and  several  other  parties  with  regard 
to  the  agency's  interpretation  of  a  regulation. 
The  work  of  a  neutral  to  convene  the  parties 
[i.e..  to  bring  them  together  for  purposes  of 
conducting  a  negotiated  settlement)  is  a 
dispute  resolution  proceeding. 

5.  Who  is  a  neutral? 

A  neutral  is  anyone  who  functions 
specifically  to  aid  the  parties  during  a 
dispute  resolution  process.  A  neutral 
mav  be  a  private  person  or  a  federal 
goverrmient  employee  who  is  acceptable 
to  the  parties.  There  may  be  more  than 
one  neutral  during  the  course  of  a 
dispute  resolution  process  (e.g.,  an 
"intake"  neutral,  a  "convener"  neutral, 
as  well  as  the  neutral  who  facilitates  a 
face-to-face  proceeding).  It  is  important 
that  agencies  clearly  identify  neutrals  to 
avoid  misunderstanding. 

The  ADR  Act  supports  a  broad 
reading  of  the  term  "neutral."  In 
defining  neutral,  the  ADR  Act  refers  to 
the  services  of  an  individual  who 
functions  to  aid  parties  in  the  resolution 
of  an  issue  in  controversy.  This 
indicates  the  intent  of  the  ADR  Act  to 
support  the  use  of  neutrals  to  aid  parties 
during  all  stages  of  the  resolution  of  a 


disagreement,  from  the  convening  of 
participants  and  design  of  effective 
dispute  resolution  procedures  to  the 
conduct  of  settlement  discussions. 

The  ADR  Act  provides  that  a  neutral 
should  be  acceptable  to  the  parties.  In 
light  of  the  broad  variety  of  ADR 
services  and  types  of  disagreements 
encompassed  by  the  ADR  Act,  this 
requirement  must  be  considered  on  a 
case  by  case  bcisis  to  provide  flexibility 
in  how  individual  parties  "accept"  a 
neutral.  If  an  agency  clearly  identifies 
an  individual  as  an  intake  or  convening 
neutral,  an  agency  or  private  party  who 
contacts  the  neutral  for  the  piupose  of 
seeking  aid  in  resolving  a  disagreement 
indicates  an  acceptance  of  the  neutral 
for  that  purpose.  Likewise,  the 
voluntary  participation  of  a  party  in  an 
ADR  process  conducted  by  a  neutral 
indicates  an  acceptance  of  the  neutral. 
Citation:  5  U.S.C.  571(3),  (6),  (8),and  (9) 
&  573(a). 

Example:  An  employee  contacts  an  agency 
ADR  program  seeking  assistance  in  resolving 
a  dispute  and  describes  a  dispute  to  an  intake 
person.  The  conversation  is  confidential  only 
if  the  intake  person  has  been  appropriately 
identified  as  a  neutral  by  the  agency  to  aid 
parties  in  resolving  such  disputes. 

Example:  An  EEO  office  automatically 
assigns,  on  a  rotating  basis,  a  trained  neutral 
from  within  the  agency,  without  consulting 
the  parties.  The  parties  can  be  deemed  to 
have  agreed  to  the  neutral  by  virtue  of  their 
participation. 

6.  Who  is  a  party? 

A  party  is  any  person  or  entity  who 
participates  in  a  dispute  resolution 
proceeding  and  is  named  in  an  agency 
proceeding  or  will  be  affected 
significanUy  by  the  outcome  of  an 
agency  proceeding.  Consistent  with 
common  legal  practice,  the  obligations 
of  parties  extend  to  their  representatives 
and  agents.  Citation:  S-U.S.C.  571(10). 

Example:  An  agency  convenes  a  mediation 
of  all  affected  stakeholders  to  resolve  an 
environmental  dispute.  Every  person, 
business  entity,  state  or  local  government, 
and  non-profit  organization  that  will  be 
significantly  affected  by  the  outcome  of  the 
process  and  agrees  to  participate  is  a  party  to 
the  mediation. 

7.  What  constitutes  disclosure? 

Disclosiu«  is  not  defined  in  the  ADR 
Act.  Disclosure  occurs  when  a  neutral, 
a  party,  or  a  non-party  participant 
makes  a  communication  available  to 
some  other  person  or  entity  by  any 
method. 

Example:  A  federal  employee  is  mediating 
a  workplace  dispute  as  a  collateral  duty.  The 
mediator's  supervisor  asks  for  a  briefing  on 
the  case.  Telling  the  supervisor  "dispute 
resolution  communications"  or 
"communications  provided  in  confidence" 
would  constitute  disclosure. 


8.  May  a  party  or  neutral  disclose 
dispute  resolution  communications  in 
response  to  discovery  or  compulsory 
process? 

In  general,  neither  a  neutral  nor  a 
party  can  be  required  to  disclose  dispute 
resolution  communications  through 
discovery  or  compulsory  process. 
Compulsory  processes  include  any 
administrative,  judicial  or  regulatory 
process  that  compels  action  by  an 
individual.  Citation:  5  U.S.C.  574(a)  & 
574(b). 

Example:  A  neutral  receives  a  notice  of 
deposition  from  an  attorney  in  a  lawsuit 
regarding  a  matter  which  the  neutral 
mediated.  The  attorney  informs  her  that  she 
will  be  asked  about  the  statements  by  the 
complainant  made  during  the  mediation.  In 
the  deposition,  the  neutral  may  not  disclose 
the  complainant's  statements  because  they 
are  dispute  resolution  communications. 

9.  What  confidentiality  protection  is 
provided  for  commimications  by  a 
nonparty  participant  in  a  dispute 
resolution  proceeding? 

The  term  "nonparty  participant"  is 
not  defined  in  the  ADR  Act.  However, 
common  usage  suggests  that  a  nonparty 
peurticipant  is  an  individual  present 
diuing  a  dispute  resolution  proceeding 
other  than  a  party,  an  agent  or 
representative  of  a  party,  or  the  neutral. 
This  could  be  an  individual  who  is 
asked  by  the  neutral  to  present 
information  for  use  of  the  neutrad  or 
parties.  Dispute  resolution 
conmiunications  made  by  nonparty 
participants  are  subject  to  the  same 
protections  and  exceptions  as  are  all 
other  dispute  resolution 
communications.  A  neutral  needs  to 
obtain  the  written  consent  of  all  parties 
and  the  nonparty  participant  to  disclose 
such  commimications.  Citation:  5  U.S.C. 
574(a)(1). 

Example:  An  expert  talks  about  inflation 
and  wages  she  prepared  for  mediation.  The 
communication  is  confidential  and  cannot  be 
disclosed  by  the  neutral  without  the  consent 
of  all  the  parties  and  the  expert. 

Example:  An  expert  retained  by  the  neutral 
discusses  his  environmental  impact  research 
and  participates  in  subsequent  discussions 
with  the  parties.  The  expert  is  not  prohibited 
from  disclosing  any  communications  from 
those  discussions,  absent  a  signed  agreement 
to  that  effect. 

10.  When  in  an  ADR  process  do  the 
confidentiality  protections  of  the  ADR 
Act  apply? 

Confidentiality  applies  to 
communications  when  a  person  seeking 
ADR  services  contacts  an  appropriate 
neutral.  A  communication  made  by  a 
party  to  a  neutral  is  covered  even  if 
made  prior  to  a  face-to-face  ADR 
proceeding.  Confidentiality  does  not 


apply  to  communications  made  after  a 
final  written  agreement  is  reached  or 
after  resolution  efforts  aided  bv  the 
neutral  have  otherwise  ended.  Citation: 
5  U.S.C  571(6).  574(a)  and  (b). 

Example:  Two  parties  have  agreed  to  use 
an  ADR  process  to  try  to  resolve  a  dispute 
and  have  selected  a  neutral.  Prior  to  the  first 
session  betw-een  the  parties  and  the  neutral, 
the  neutral  communicates  independently 
with  each  of  the  parties.  The  confidentiality 
provisions  of  the  ADR  Ac.\  apply  to  these 
discussions. 

Example:  The  parties  to  an  ADR  process 
have  completed  a  dispute  resolution 
proceeding  and  signed  a  settlement 
agreement.  One  of  the  parties  subsequently 
calls  the  neutral  to  discuss  how  the 
settlement  is  being  implemented.  This 
discussion  is  not  confidential  under  the  ADR 
Act  because  the  dispute  resolution 
proceeding  has  already  ended. 

Exceptions  To  Confidentiality 
Protection 

1 1 .  Under  what  circumstances  may 
conununications  be  disclosed  under  the 
ADR  Act? 

A.  A  party's  own  communications 
during  a  dispute  resolution  proceeding. 
A  party  may  disclose  any  oral  or  vsritten 
communication  which  the  party  makes 
or  prepares  for  a  dispute  resolution 
proceeding.  Citation:  5  U.S.C.  574(b)(1). 

Example:  During  a  separate  caucus,  the 
contractor  drafts  a  document  showing  the 
financial  impact  of  his  breach  ofcontract. 
The  mediation  is  unsuccessful.  The 
government  subpoenas  the  contractor  to 
produce  the  document  for  an  administrative 
hearing.  The  contractor  cannot  be  compelled 
to  produce  the  document.  She  may.  however, 
voluntarily  produce  it. 

B.  A  dispute  resolution 
communication  that  has  "already  been 
made  public. "  The  ADR  Act's 
confidentiality  protections  do  not  apply 
to  commimications  that  have  already 
been  made  public.  Although  the  ADR 
Act  does  not  define  the  term,  examples 
of  communications  that  have  "already 
been  made  public"  could  include,  for 
example,  the  following: 

1.  The  communication  has  been 
discussed  in  an  open  Congressional 
hearing; 

2.  The  communication  has  been 
placed  in  a  court  filing  or  testified  about 
in  a  court  in  a  proceeding  not  under 
seal; 

3.  The  communication  has  been 
discussed  in  a  meeting  which  is  open  to 
the  public; 

4.  The  communication  has  been 
released  under  FOIA.  Citation:  5  U.S.C. 
574(a)(2)  &  574(b)(3). 

C.  Communications  required  bv 
statute  to  be  made  public.  There  are  a 
handful  of  statutes  which  require 
certain  classes  of  information  to  be 
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made  public.  To  the  extent  that  such 
information  is  shared  during  a  dispute 
resolution  proceeding  the  information  is 
not  confidential.  Citation:  5  U.S.C. 
574(a)(3).  574(b)(4). 

Example:  Section  1 14(c)  of  the  Clean  Air 
.•\ct  states  that  certain  rerorcis.  reports  or 
information  obtained  from  regulated  entities 
■shall  be  made  available  to  the  public    ' 
These  communications  are  not  subiec  t  to  thr 
.■\DR  .Act  prohibitions  on  disclosure  by  a 
neutral  or  a  party. 

D  When  a  court  orders  disclosure.  A 
court  may  override  the  confidentiality 
protections  of  the  ADR  Act  in  three 
limited  situations.  In  order  to  override 
the  confidentiality  protections,  a  court 
must  determine  that  testimony  or 
disclosure  of  a  communication  is 
necessarv  to  either  (1)  prevent  a 
manifest  injustice.  (2)  help  establish  a 
violation  of  law.  or  (3)  prevent  harm  to 
the  public  health  or  safety.  The  court 
must  also  determine,  by  applying  a 
balancing  test,  that  the  need  for  the 
information  is  of  a  sufficient  magnitude 
in  the  particular  case  to  outweigh  the 
integrity  of  dispute  resolution 
proceedings  in  general  by  reducing  the 
confidence  of  parties  in  future  cases  that 
their  communications  will  remain 
confidential.  Citation:  5  U.S.C.  574(a)(4) 
&  (b)(5). 

Example  I  to  prevent  a  manifest  injustice): 
During  a  separate  caucus  in  a  Federal  Tort 
Claims  .Act  mediation,  a  husbaiid  tells  the 
mediator  that  his  wife's  claims  to  have  been 
paralvzed  m  an  ac  c  ident  were  false 
Mediation  terminates,  and  the  case  proceeds 
to  trial  Information  about  the  wife's 
statements  comes  to  the  attention  of  the 
insurani:e  company  which  seelts  an  order  to 
compel  testimony  from  the  mediator.  The 
court,  in  applying  the  balancing  test  in 
574(a)(4),  mav  orcier  the  mediator  to  disclose 
mformation  if  it  finds  that  a  failure  to 
disc;lose  the  information  would  result  in  a 
manifest  injustice  to  the  moving  pdrtv 

Example  I  help  e<itablish  a  violation  of  law! 
During  a  mediation  regrading  the  dismissal  of 
a  federal  employee,  the  employee  divulges  to 
the  mediator  that  he  <  harged  personal  goods 
to  his  government  c  redit  card   In  a  later 
action  against  the  employee  for  misuse  of 
government  funds,  the  neutral  is  asked  to 
testify  about  what  he  learned  in  the 
mediation.  The  court,  in  ,jpplving  the 
balancing  test  in  574(al(4).  mav  require  the 
neutral  to  testify  if  it  determines  that  the 
neutral's  testimony  is  necessary  to  help 
establish  a  violation  of  law. 

Example  (prevent  harm  to  the  public 
health  or  safety!:  During  mediation  of  a  tort 
claim,  an  engineer  discloses  to  the  neutral 
that  her  structural  evaluation  indicated 
serious  defects  in  a  building,  but  that  her 
supervisor  refused  to  accept  the  report  as 
written  and  threatened  her  lob  security  if  she 
did  not  alter  the  report.  When  the  case  tomes 
to  trial,  the  plaintiff  subpoenas  the  neutral  to 
testify.  The  court,  in  applying  the  balancing 
test  in  574(a)(4).  may  require  the  neutral  to 
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testify  if  it  determines  that  the  neutral's 
testimony  is  necessary  to  prevent  harm  to  the 
public  safety, 

E.  In  order  to  resolve  a  dispute  over 
the  existence  or  meaning  of  a  settlement 
arrived  at  through  a  dispute  resolution 
proceeding  The  ADR  Act  creates  an 
exception  to  the  general  rule  of 
nondisclosure  by  a  party  for  the  limited 
purpose  of  determining  the  existence  or 
meaning  of  an  agreement  arrived  at 
through  a  dispute  resolution 
proceeding.  Parties  may  also  disclose 
communications  as  required  to  enforce 
an  agreement  arrived  at  through  a 
dispute  resolution  proceeding.  Citation: 
5  U.S.C.  574(b)(6). 

Example  Parties  may  disclose  dispute 
resolution  communications  as  required  to 
show  that  a  settlement  agreement  was 
reac  hed  or  explore  the  meaning  of  the  terms 
of  this  agreement. 

F.  Parties'  communications  in  joint 
session,  with  all  parties  present.  A 
neutral  mav  not  disclose  dispute 
resolution  communications  made  in 
joint  session.  However,  except  for 
communications  by  a  neutral,  there  is 
no  prohibition  against  a  party  disclosing 
communications  available  to  all  other 
parties  in  the  proceeding.  Citation:  5 
U.S.C,  574(b)(7). 

Example:  In  a  joint  .session,  with  all  parties 
present,  a  party  admits  that  she  was  unaware 
of  the  defect  in  question.  The  other  parties 
may  disc  lose  the  information  without 
violating  the  .\nR  Act. 

G.  Information  sought  for  specific 
purposes  The  ADR  Act  allows  for  the 
disclosure  of  information  for 
educational  and  research  purposes,  in 
cooperation  with  agencies, 
governmental  entities,  or  dispute 
resolution  programs.  However,  it  is 
required  that  the  parties  and  specific 
issues  in  controversy  not  be  identifiable. 
Citation:  5  U.S.C.  574(h). 

Example  .\u  individual  who  has  served  as 
a  neutral  in  a  number  of  agency  .ADR 
proceedings  mas  share  collected  experiences 
when  participating  in  a  training  program, 
provided  th.it  the  parties  and  specific  issues 
are  not  identifiable 

Example:  An  .ADR  program  administrator 
may  provide  statistical  information  to  an 
auditor  or  inspector  who  is  evaluating  the 
effic  lenc  v  and  effectiveness  of  an  .ADR 
program,  provided  that  the  parties  and 
specific  issues  are  not  identifiable, 

H,  Communications  required  to 
resolve  disputes  that  arise  between  the 
neutral  and  a  party  If  there  is  a  dispute 
between  a  neutral  and  a  party  regarding 
the  conduct  of  a  dispute  resolution 
proceeding,  both  may  disclose  dispute 
resolution  communications  to  the  extent 
necessarv  to  resolve  the  dispute. 
Citation:  5  use,  574(1) 


Example:  If  a  party  refuses  to  pay  the 
neutral  for  services,  the  neutral  can  disclose 
dispute  resolution  communications  to  the 
extent  necessary  to  establish  that  payment  is 
due, 

12.  Are  a  neutral's  communications  to 
parties  in  joint  session  or  otherwise 
provided  to  all  parties  confidential? 

Yes.  The  ADR  Act  protects 
communications  by  a  neutral.  A  party, 
however,  may  not  use  this  provision  to  • 
gain  protection  for  a  commimication  by 
providing  it  to  the  neutral  who  then 
provides  it  to  another  party.  The  ADR 
Act  provides  that  the  commimication 
must  be  "generated"  by  the  neutral,  not 
just  passed  along  by  the  neutral. 
Citation:  5  U.S.C.  5'74(b)(7).  (See  H. 
Rept.  104-841.142  Cong.  Rec.  H11108- 
11  (September  25,  1996). 

Example:  Early  neutral  evaluations  or 
settlement  proposals  provided  to  the  parties 
by  a  neutral  are  protected  from  disclosure  by 
either  the  neutral  or  the  parties. 

13.  Can  confidentiality  attach  to 
communications  that  are  provided  to  or 
available  to  fewer  than  all  of  the  parties? 

Yes.  The  ADR  Act  does  not  prohibit 
parties  from  disclosing  dispute 
resolution  communications  that  are 
"provided  to  or  *   *   *  available  to  all 
parties  to  the  dispute  resolution 
proceeding."  Under  a  plain  reading  of 
the  statute,  communications  are  not 
protected  when  provided  to,  or  available 
to,  all  parties;  thus,  they  remain 
protected  if  they  are  provided  to.  or  are 
available  to,  some  (but  not  all)  of  the  . 
parties  in  a  dispute. 

The  legislative  history  states,  "A 
dispute  resolution  communication 
originating  from  a  party  to  a  party  or 
parties  is  not  protected  from  disclosure 
bv  the  ADR  Act."  H.R.  Rep.  No.  104- 
841,  142  Cong.  Rec.  HllllO  (Sept.  25. 
1996).  The  plain  language  of  the  statute 
is  not  inconsistent  with  this  piece  of 
legislative  history,  in  that  it  can  be 
interpreted  to  mean  both  parties  in  a 
two-party  ("party  to  the  other  party")  or 
all  parties  in  a  multi-partv  dispute 
("party  to  all  other  parties").  Citation:  5 
U.S.C.' 574(b)(7). 

Example:  Six  parties  participate  in  a 
mediation.  The  mediator  initially  convenes  a 
day-long  meeting  with  all  parties  together  in 
a  joint  session.  The  mediator  believes  that 
four  have  similar  interests  and  convenes  a 
separate  meeting  with  just  those  four. 
Confidentiality  attaches  to  communic;ations 
which  take  place  at  the  separate  meeting, 
since  fewer  than  all  parties  are  present.  Only 
if  dll  six  were  present,  or  the  information  was 
available  to  all  six.  would  disclosure  be 
permissible  under  the  (b)(7)  exception. 


14.  Does  the  ADR  Act  prevent  the 
discovery  or  admissibility  of  all 
information  presented  in  a  dispute 
resolution  proceeding? 

No.  Information  presented  in  a 
dispute  resolution  proceeding  that  is  not 
protected  by  the  ADR  Act  may  be 
subject  to  discovery  or  admissibility  as 
evidence  in  a  subsequent  legal  action. 
Citation:  5  U.S.C.  574(fl. 

Example:  During  a  mediation  proceeding 
in  a  dispute  over  a  promotion,  the 
complainant  produces  notes  she  made  during 
an  interview  with  the  selecting  official.  She 
shares  her  interview  notes  with  the  neutral 
and  management  representative.  In  private 
caucus  with  the  neutral,  complainant 
prepares  handwritten  notes  of  the  neutral's 
comments  regarding  the  case.  When  the  case 
goes  to  litigation,  the  agency  requests 
discovery  of  complainant's  interview  notes, 
as  well  as  the  notes  reflecting  the  neutral's 
assessment  of  the  case. 

The  agency  would  not  be  prohibited  from 
seeking  complainant's  notes  of  the  interview 
with  the  selecting  official.  The  interview 
notes  are  not  dispute  resolution 
communications  because  they  were  not 
prepared  for  purposes  of  the  dispute 
resolution  proceeding.  However,  the 
complainant's  notes  refiecting  the  neutral's 
assessment  other  case  constitute  a  dispute 
resolution  communication  because  they  were 
prepared  for  the  purpose  of  the  dispute 
resolution  proceeding, 

15.  Does  the  ADR  Act  protect  against  the 
disclosure  of  dispute  resolution 
communications  in  response  to  requests 
by  federal  entities  for  such  information? 

Section  574  of  the  ADR  Act  prohibits 
a  neutral  or  a  party  from  disclosing, 
voluntarily  or  in  response  to  discovery 
or  compulsory  process,  any  protected 
communication.  The  ADR  Act  further 
states  that  neutrals  and  parties  shall  not 
"be  required"  to  disclose  such 
communications. 

A  number  of  federal  entities  have 
statutory-  authority  to  request  disclosure 
of  documents  from  federal  agencies  and 
employees.  Examples  of  such  statutes 
include,  but  are  not  limited  to,  the 
Inspector  General  Act  (5  U.S.C.  App.) 
and  the  Whistle  blower  Protection  Act 
(5  U.S.C.  Section  1212(b)(2)).  Further, 
certain  statutes  may  be  read  to  impose 
an  affirmative  obligation  to  disclose 
certain  classes  of  information.  These 
include.  18  U.S.C.  Section  4  (knowledge 
relating  to  the  commission  of  a  felony) 
and  28  U.S.C.  Section  535  (investigation 
of  crimes  involving  Government  officers 
and  employees). 

None  of  the  exceptions  to  the  ADR 
Act's  confidentiality  provisions  directly 
applies  to  the  above-mentioned 
authorities.  For  example,  none  of  the 
authorities  cited  above  constitutes  a 
requirement  that  information  be  "made 


public"  pursuant  to  ADR  Act  section 
574(a)(3)  and  (b)(4).  In  addition,  the 
judicial  override  procedure  outlined  in 
Section  574(a)(4)  and  (b)(5)  will  not 
always  be  available  when  a  conflict 
between  the  ADR  Act  and  disclosure 
statute  arises. 

In  summary  a  tension  among  these 
authorities  exists.  The  issues  of 
statutory  interpretation  between  these 
differing  authorities  have  not  yet  been 
considered  in  an  appropriate  forum. 
Although  we  do  not  anticipate  that 
direct  conflicts  between  the  ADR  Act 
and  one  of  the  disclosure  statutes  will 
be  common,  it  is  important  for  agencies, 
neutrals,  and  participants  to  be  aware  of 
the  potential  issue. 

The  ADR  Act's  judicial  override 
provision  contains  a  standard  for 
determining  if  disclosure  is  necessary 
despite  the  Act's  general  prohibition  on 
disclosure.  The  judicial  override 
procedure  should  be  followed  whenever 
possible  by  requesting  entities.  Use  of 
this  statutorily  authorized  procedure 
will  provide  the  best  guidance  to  both 
the  ADR  community  and  requesting 
entities.  Even  when  the  override 
procedure  is  not  available  (because  of 
jurisdictional  limitations,  for  example), 
this  standard  should  be  used  in 
determining  whether  to  disclose  an 
otherwise  protected  communication. 
The  override  provision,  at  section 
574(a)(4)  &  (b)(5).  takes  into  account  the 
need  for  access  to  information  to 
prevent  manifest  injustice,  establish 
violations  of  law.  and  prevent  harm  to 
public  health  and  safety,  while 
considering  the  integrity  of  dispute 
resolution  proceedings  in  general  and 
the  consequences  breaching 
confidentialitv. 

There  are  also  several  practical  steps 
that  agencies  can  take  to  minimize  the 
likelihood  of  a  dispute  over  a  demand 
for  disclosure  of  confidential 
communications.  Agency  ADR  programs 
and  potential  requesting  entities  should 
enter  into  a  dialogue  to  establish  a 
framework  for  how  potential  demands 
for  disclosure  will  be  handled.  The 
following  principles  should  be  included 
in  such  a  framework: 

•  Agency  ADR  programs  and 
requesting  entities  should  educate  each 
other  about  their  respective  missions. 

•  Procedures  should  be  established 
for  access  to  information  that  balance 
the  need  to  prevent  manifest  injustice, 
help  establish  a  violation  of  law,  and 
prevent  harm  to  the  public  health  and 
safety  against  the  need  to  protect  the 
integrity  of  the  agency's  dispute 
resolution  proceedings. 

•  ADR  programs  should  identify' 
classes  of  information  that  are  not 
confidential,  such  as  budgetary  and 


statistical  information  regarding  the 
number  and  ty'pes  of  cases  and 
processes  used, 

•  Requesting  entities  should  use  non- 
confidential information  as  a  basis  for 
information  requests. 

•  Requesting  entities  should  seek 
confidential  information  onlv  if  the 
information  is  not  available  through 
other  means. 

•  Requesting  entities  should  seek 
information  from  a  neutral  only  if  the 
information  is  not  otherwise  available, 

•  The  ADR  program  and  requesting 
entities  should  agree  to  procedures  to 
resolve  specific  disagreements  that  arise 
with  regard  to  the  disclosure  of 
information. 

Alternative  Pucedures  to  Establish 
Confidentiality  Protection 

16.  May  parties  agree  to  confidentialitv 
procedures  which  are  different  from 
those  contained  in  ADR  Act? 

Yes,  Parties  may  agree  to  more,  or 
less,  confidentiality  protection  for 
disclosure  by  the  neutral  or  themselves 
than  is  provided  for  in  the  Act. 

The  ADR  Act  provides  that  parties 
may  agree  to  alternative  confidential 
procedures  for  disclosures  bv  a  neutral. 
While  there  is  no  parallel  provision  for 
parties,  the  exclusive  wording  of  this 
subsection  should  not  be  construed  as 
limiting  parties'  ability  to  agree  to 
alternative  confidentiality  procedures. 
Parties  have  a  general  right  to  sign 
confidentiality  agreements,  and  there  is 
no  reason  this  should  change  in  a 
mediation  context. 

If  the  parties  agree  to  alternative 
confidentiality  procedures  regarding 
disclosure  by  a  neutral,  they  must  so 
inform  the  neutral  before  the  dispute 
resolution  proceeding  begins  or  the  ■ 
confidentiality  procedures  in  the  ADR 
Act  will  apply.  .An  agreement  providing 
for  alternative  confidentialitv 
procedures  is  binding  on  anyone  who 
signs  the  agreement.  On  the  other  hand, 
such  an  agreement  will  not  be  binding 
on  third  parties  and  may  not  guarantee 
that  dispute  resolution  communications 
will  be  protected  by  the  ADR  Act  from 
disclosure  to  such  parties.  Consistent 
with  prudent  practice,  it  is 
recommended  that  any  such  agreements 
be  documented  in  writing.  (See 
Questions  23  and  24  for  potential  FOIA 
implications.)  Citation:  5  U.S.C. 
574(d)(1), 

Example:  Parties  lo  an  .ADR  proceeding  can 
agree  to  authorize  iHi-  nnntral  to  use  his  or 
her  judgment  about  whether  to  \oluntaril\ 
dis(.lnse  a  protected  communication,  as  lung 
as  the  neutral  is  informed  of  this  agreement 
before  the  ,ADR  proceeding  c:ummenc  es 

Example:  Parties  to  an  .ADR  proceeding  can 
agree  that  the\  .  and  the  neutral,  will  keep 
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evervthing  they  say  to  each  other  in  joint 
session  confidential.  .A  third  partv  expert 
who  overhears  their  discussions  is  not  bound 
bv  their  agreement  unless  she  also  signs  it 

Issues  Regarding  the  Disclosure  of 
Protected  Communications 

17.  What  restrictions  are  put  on  the  use 
of  confidential  communications 
disclosed  in  violation  of  the  ADR  Act? 

If  the  neutral  or  any  participant 
discloses  a  confidential  communication 
in  violation  of  Sections  574(a)  or  (h). 
that  communication  is  not  admissible  in 
anv  proceeding  that  is  related  to  the 
subject  of  the  dispute  resolution 
proceeding  in  which  the  protected 
communication  was  made.  A  dispute 
resolution  communication  that  was 
improperly  disclosed  mav  not  be 
protected  from  use  in  an  unrelated 
proceeding.  Citation:  5  U.S.C.  574(c). 

Example:  A  super\  isor  and  employee  are 
engaged  in  a  very  bitter  dispute  regarding 
allegations  of  sexual  harassment  They  trv 
mediation  with  a  well  respec:ted  mediator 
who  is  considered  an  expert  in  federal  sexual 
harassment  law  During  a  separate  caucus 
between  the  mediator  and  the  supervisor 
(alleged  harasser)  the  mediator  pointedly 
questioned  the  strength  of  the  supervisor's 
defense 

The  mediation  is  unsuccessful,  and  the 
EEOC  issues  a  derision  finding  that  the 
supenisor  did  not  sexually  harass  his 
employee.  The  supervisor  is  ecstatic  and 
talks  to  his  friends  about  the  situation, 
mocking  some  of  the  "wrong"  comments  the 
mediator  made. 

The  employee  appeals  the  case.  She  learns 
of  the  supervisor's  reaction  to  the  mediator's 
comments  and  wants  to  use  the  information 
in  her  brief  .She  will  not  be  able  to  use  the 
information  because  (1)  the  supervisor 
improperly  disclosed  information  generated 
by  the  neutral,  and  (2)  the  appeal  is  a  related 
proceeding. 

Example:  .\  federal  agency  and  two 
contractors  are  mediating  a  dispute  over  an 
alleged  breat  h  of  contract.  During  a  caucus 
with  the  mediator,  the  two  contractors  share 
confidential  information  about  their  financial 
status  After  completing  mediation. 
Contractor  1.  in  violation  of  the  .\DR  Act. 
tells  Company  X  about  Contractor  2's 
rmancial  status. 

.\  year  later.  Company  .\  and  Contractor  2 
ase  in  a  dispute  over  a  different  contract  in 
which  Contractor  2's  financial  status  is  in 
dispute.  Company  X  wants  to  use  the 
information  disclosed  by  Contractor  1. 
Company  .\  would  not  be  precluded  by  the 
.ADR  .Act  from  using  the  information 
disclosed  bv  Contractor  1.  because  the 
subie{:t  of  the  current  proceeding  is  not 
related  to  that  of  the  prior  mediation. 

18.  What  is  the  penalty  for  disclosing 
confidential  communications  in 
violation  of  the  statute? 

The  ADR  Act  does  not  specify  any 
civil  or  criminal  penalty  for  the 
disclosure  of  a  protected 


communication  in  violation  of  the  Act. 
However,  such  disclosure  may  violate 
other  laws,  regulations  or  agreements  of 
the  parties. 

Example    riii;  p.irtics  agree  in  writing  to 
keep  confidential  all  statements  they  make  in 
joint  session.  The  agreement  includes  a 
provision  that  anyone  disclosing  statements 
made  in  joint  session  will  be  liable  for 
damages.  .A  par1>  issues  a  press  release 
disi  losing  statements  made  in  joint  session. 
The  other  par'ies  ma\  proceed  against  him  in 
a  suit  for  damages. 

19  What  must  a  neutral  do  when  he  or 
she  receives  a  "demand  for  disclosure" 
of  dispute  resolution  communications? 

Although  the  ADR  Act  does  not 
define  the  term,  a  "demand  for 
disclosure  "  may  be  understood  as  a 
formal  request  for  confidential 
information.  The  demand  must  be  made 
by  a  discovery  request  or  some  other 
legal  process. 

(jpon  receiving  a  demand  for 
disclosure  of  a  dispute  resolution 
communication,  a  neutral  must  make  a 
reasonable  effort  to  notify  the  parties 
and  anv  affected  non-party  participants 
iif  the  demand.  Notice  must  be  provided 
even  if  the  neutral  believes  that  there  is 
no  basis  for  refusing  to  disclose  the 
communication. 

Notice  should  be  delivered  to  the  last 
address  provided  by  a  party.  Parties 
have  fifteen  calendar  days,  from  the  date 
thev  receive  the  notice,  in  which  to  offer 
to  defend  the  neutral  against  disclosure. 
Therefore,  notice  should  be  sent  by  a 
process  that  provides  certification  of 
delivery  For  example,  delivery  could  be 
by  registered  mail,  courier,  or  by  any 
other  carrier  that  provides  tracking  and 
certification  of  delivery.  Use  of 
telephone  or  email  communications  as 
notice  could  be  problematic.  Since  the 
parties  must  respond  within  15  calendar 
davs  or  waive  their  right  to  object  to 
disclosure,  there  should  be  a  written 
record  of  when  the  notice  was  sent  and 
when  it  was  received.  In  certain  rare 
circumstances,  such  as  a  criminal 
investigation,  a  neutral  may  be  asked 
not  to  notify  parties  and  others  (e.g.. 
program  administrators)  of  a  request  for 
information.  Under  such  circumstances, 
the  neutral  should  seek  the  advice  of 
coun.sel.  Citation:  5  U.S.C.  574(e). 

Example:  A  colleague  asks  a  neutral  what 
happened  in  a  mediation.  The  neutral  must 
simply  refuse  to  discuss  the  matter.  The 
neutral  does  not  need  to  notify  the  parties  of 
the  request  sinc;e  the  demand  was  not  a 
formal  request  for  information. 

Example  A  neutral  rec:eives  a  formal 
dist  uvery  request  for  information  on  what 
happened  in  a  mediation.  Despite  the  fact 
that  the  neutral  t)elieves  that  the  requested 
information  could  be  disclosed  under  the 
ADR  Act.  the  neutral  must  notify  the  parties 


of  this  demand  for  disclosure  using  the 
procedures  described  above. 

20.  What  can/must  parties  do  when  they 
receive  notice  of  a  demand  for 
disclosure  from  the  neutral? 

If  a  party  has  no  objection  to  the 
disclosure  of  confidential 
communications,  it  need  not  respond  to 
the  notice.  On  the  other  hand,  if  a  party 
believes  that  the  sought-after 
communications  should  not  be 
disclosed,  the  party  should  notify  the 
neutral  within  15  calendar  days  and 
make  arrangements  to  defend  the 
neutral  firom  the  demand  for  disclosure. 
Federal  agencies  should  develop 
departmental  procedures  for  responding 
to  such  notices. 

Example:  A  party  receives  notice  from  a 
neutral  that  she  has  been  served  with  a 
subpoena  from  the  agency  to  produce 
documents  and  testiK'  in  a  court  proceeding. 
The  party  fulfills  his  responsibility  under  the 
.Act  by  notifying  the  neutral  within  15 
calendar  days  that  he  objects  to  the  demand 
for  disclosure  and  that  he  will  obtain  counsel 
to  defend  the  neutral. 

21.  What  responsibilities  do  agencies 
have  for  ensuring  that  the  notification 
requirement  is  met? 

An  agency  does  not  have  a 
notification  requirement  under  the  ADR 
Act.  However,  in  some  Federal  ADR 
programs  the  neutral  may  be  a  Federal 
employee  performing  collateral  duty. 
Requiring  these  neutrals  to  keep  records 
of  parties  to  dispute  resolution 
proceedings  may  be  unduly  onerous  and 
ineffective.  Agencies  should  develop 
administrative  procedures  to  ensure  that 
the  necessary  records  are  retained.  It  is 
ultimately  the  neutral's  responsibility  to 
ensure  that  the  notice  is  sent  to  the 
parties. 

Example:  A  Federal  employee  who  serves 
on  collateral  duty  as  a  mediator  for  the  ADR 
program  of  another  agency  receives  a  demand 
for  disclosure  but  does  not  know  how  to 
locate  the  parties.  She  approaches  the  .ADR 
program  manager  of  the  other  agency  for 
assistance.  The  program  manager  provides 
the  neutral  with  sufficient  information  to 
deliver  notice  as  required  under  the  ADR 
Act. 

22.  May  a  neutral  refuse  to  disclose 
communications  even  when  the  parties 
have  failed  to  agree  to  defend  the 
neutral? 

Yes.  The  ADR  Act  permits,  but  does 
not  compel,  a  neutral  to  disclose  if  the 
parties  have  waived  objections  to 
disclosure  under  Section  574(e).  While 
the  statute  is  clear  that  a  neutral  "shall 
not"  disclose  where  a  party  objects,  the 
statute  does  not  say  that  a  neutral  must 
disclose  if  a  party  does  not  object. 
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The  effectiveness  and  integrity  of 
mediation  and  other  ADR  processes  is 
largely  dependent  on  the  credibility  and 
trustworthiness  of  neutrals.  In  order  to 
safeguard  the  integrity  of  ADR  programs 
and  to  eliminate  the  potential  for 
eroding  confidence  in  future  ADR 
proceedings,  neutrals  should  be  allowed 
to  rely  on  established  codes  of  ethics 
and  confidentiality  standards  to  support 
a  decision  not  to  disclose.  Citation:  5 
U.S.C.  574(a)  &  (e). 

Example:  A  neutral  receives  a  subpoena 
requesting  disclosure  of  confidential 
communications  from  a  dispute  resolution 
process.  The  parties  do  not  object  to  the 
disclosure  and  have  not  offered  to  defend  the 
neutral  against  the  subpoena.  The  neutral 
may  still,  at  his  or  her  own  expense,  resist 
the  subpoena  if  the  neutral  objects  to  the 
disclosure. 

Issues  Related  to  the  Freedom  of 
Information  Act  (FOIA) 

23.  What  dispute  resolution 
communications  are  protected  from 
disclosure  under  FOIA? 

Dispute  resolution  communications 
between  a  neutral  and  a  party  that  may 
not  be  disclosed  imder  the  AJDR  Act  are 
specifically  exempted  from  disclosure 
under  section  552(b)(3)  of  the  Freedom 
of  Information  Act.  This  could  include 
communications  that  are  generated  by  a 
neutral  and  provided  to  all  parties,  such 
as  an  Early  Neutral  Evaluation.  In 
addition,  other  FOIA  exemptions  may 

apply- 
Since  only  Federal  records  are  subject 

to  FOIA,  dispute  resolution 

communications  that  are  not  Federal 

records  are  not  subject  to  the  disclosure 

requirements  of  FOIA.  Therefore,  this 

subsection  would  not  apply  to  oral 

dispute  resolution  communications 

because  they  are  not  records.  Citation:  5 

U.S.C.  574(j). 

Example:  During  mediation  of  a  contract 
claim,  the  parties  (a  contractor  and  the 
agency)  request  a  neutral  to  provide  an 
evaluation  of  the  merits  of  their  respective 
cases.  The  neutral  agrees,  reviews  the 
evidence,  and  presents  each  party  separately 
with  a  written  assessment  of  their  respective 
cases.  The  contractor  submits  a  FOIA  request 
to  obtain  a  copy  of  the  neutrars  written 
evaluation  of  the  agency"s  case.  The  FOIA 
request  can  be  denied  under  section  574(j) 
because  the  document  is  a  dispute  resolution 
communication  generated  by  a  neutral  and 
may  not  be  disclosed  under  the  ADR  Act. 

24.  If  parties  agree  to  alternative 
confidentiality  procedures,  are  dispute 
resolution  communications  subject  to 
FOIA? 

Parties  may  agree  to  confidentiality 
procedures  that  differ  from  those 
otherwise  provided  in  the  Act.  Parties 
should  be  aware,  however,  that  the 


FOIA  exemption  might  not  apply  to  all 
the  communications  that  are  protected 
under  their  agreement  to  use  alternative 
confidentiality  procedures. 

If  the  alternative  confidentiality 
procedures  agreed  to  by  the  parties 
provide  for  less  disclosure  than  the  ADR 
Act  permits,  those  dispute  resolution 
communications  that  would  not  be 
protected  under  the  ADR  Act  are  also 
not  protected  by  the  FOIA  exemption  in 
section  574(j).  Parties  cannot  contract 
for  more  FOIA  protection  than  the  ADR 
Act  provides.  Citation:  5  U.S.C.  574(d) 
&(j). 

Example:  Parties  enter  into  a 
confidentiality  agreement  as  part  of  an 
agreement  to  mediate.  The  parties  agree  to 
keep  statements  made  and  documents 
presented  during  joint  session  confidential  . 
Documents  that  are  made  available  by  the 
parties  during  joint  session  are  not  protected 
by  the  FOIA  exemption  in  574(j),  even 
though  they  are  provided  by  contract  to  be 
kept  confidential. 

Other  Considerations 

25.  Do  the  ADR  Act's  confidentiality 
provisions  apply  differently  to 
government  and  private  sector  neutrals? 

No.  There  are,  however,  certain 
circumstances  in  which  the  choice  of 
neutral  may  affect  disclosure  related  to 
ADR  processes.  For  example,  because  a 
private  neutral's  records  are  likely  not 
deemed  "agency  records,"  they  likely 
will  not  be  subject  to  FOIA  or  to  record 
retention  requirements.  Additionally, 
the  IG  Act  authorizes  an  IG  to  subpoena 
a  private  neutral,  but  not  a  goverimient 
neutral.  Finally,  a  private  neutral  is  not 
subject  to  some  of  the  statutory 
provisions  that  create  a  tension  with  the 
ADR  Act's  non-disclosure  requirements 
(See  Question  15). 

IV.  Guidance  on  Confidentiality 
Statements  for  Use  By  Neutrals 

Neutrals  should  make  introductory 
remarks  at  the  outset  of  a  dispute 
resolution  process  explaining  applicable 
ADR  Act  confidentiality  provisions. 
Which  provisions  apply  will  vary, 
depending  on  such  things  as  the  type  of 
ADR  used,  the  number  of  parties 
participating,  and  the  issues  involved. 
In  addition,  agencies  may  choose  to 
highlight  or  supplement  ADR  Act 
provisions  to  meet  specific 
programmatic  needs.  We  provide 
guidelines  below  to  assist  neutrals  in 
crafting  appropriate  introductory 
confidentiality  statements. 

An  introductory  confidentiality 
statement  should  address  the  following 
topics: 

(1)  Application  of  the  ADR  Act  to 
administrative  ADR  processes; 


(2)  The  intent  of  the  ADR  Act  to 
provide  confidentiality  assurances  for 
communications  between  the  parties 
and  the  neutral  occurring  during  an 
ADR  proceedings; 

(3)  Confidentiality  between  and 
among  parties,  consistent  with  this 
Guidance; 

(4)  Exceptions  to  the  Act's 
nondisclosure  provisions  pertinent  to 
the  particular  dispute; 

(5)  Availability  of  alternative 
confidentiality  protections  through 
vmtten  agreement  and  applicable 
limitations;  and 

(6)  Authorities  other  than  the  ADR 
Act  that  may  also  apply. 

Example:  The  confidentialit\  provisions  of 
the  Administrative  Dispute  Resolution  .Act 
apply  to  this  mediation.  The  .Act  focuses 
primarily  on  protecting  private 
communications  between  parties  and  the 
mediator.  Generally  speaking,  if  you  tell  me 
something  during  this  process.  1  will  keep  it 
confidential.  The  same  is  true  for  written 
documents  you  prepare  for  this  process  and 
give  only  to  me. 

There  are  exceptions  to  the  confidentiality 
provisions  in  the  Act.  For  example, 
statements  you  make  with  all  the  other 
parties  in  the  room  or  documents  you 
provide  to  them  are  not  { onfidential.  .Also,  in 
unusual  circumstances,  a  judge  can  order 
disclosure  of  information  that  would  prevent 
a  manifest  injustice,  help  establish  a 
violation  of  law .  or  prevent  harm  to  public 
health  and  safety. 

You  can  agree  to  more  confidentiality  if 
you  want  to.  For  example,  you  can  agree  to 
keep  statements  \ou'make  or  documents  you 
share  with  the  other  parlies  confidential  .  If 
you  want  to  do  thi.s.  everyone  will  need  to 
agree  in  writing.  Outside  parties  may. 
however,  still  have  access  to  statements  or 
documents  as  provided  by  law. 

( This  is  only  an  example  of  one  possible 
confidentiality  statement.  It  is  important  that 
this  statement  be  tailored  to  fit  the  needs  of 
each  particular  case.) 

[FR  Doc.  00-33247  Filed  12-28-00:  8;45  am) 

BILUNG  CODE  4410-AR-U 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Southwest  Research 
institute  ("SWRI"):  Clean  Diesel  III 

Notice  is  hereby  given  that,  on 
November  2.  2000.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Southwest  Research  Institute  ("SwRI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
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membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovers  of  antitrust  plaintiffs  to  actual 
damages  under  specified  cirt:umstaiu  es 
Specificallv.  Equilon  Enterprises  LLCi. 
Houston,  tX  has  been  added  as  a  partv 
to  this  venture 

No  other  changes  have  been  made  m 
either  the  membership  or  planned 
activitv  of  the  group  research  project 
Membership  in  this  group  research 
project  remains  open,  and  SvvRl  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership 

On  lanuary  12.  2000.  SwRI  filed  its 
original  notification  pursuant  to  Sec;tion 
6(a)  of  the  Act.  The  Department  of 
lustice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  nf  the 
Act  on  June  26.  2000  (65  FR  39429). 

The  last  notification  was  filed  with 
the  Department  on  June  12.  2000  .-\ 
notice  has  not  vet  been  published  in  the 
Federal  Register 

Constance  K.  Robinson. 

Din-rtor  ot  Operations,  Antitrust  Division. 
FR  Do(  .  0O-3.3251  Filed  12-28-00:  8:45  am| 
BILLING  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Wireless  Application 
Protocol  Forum,  LTD. 

Notice  is  herebv  given  that,  on 
October  3.  2000.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  Pt  seq  Cthe  Act"). 
Wireless  Application  Protocol  Forum. 
Ltd.  (-WAP')  has  filed  written 
notifications  simultaneously  with  the 
Attornev  General  and  the  Federal  Tradt- 
Commission  disclosing  changes  in  it> 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 


the  Act's  provisions  limiting  the 
recoverv  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specificallv.  ActiveSky.  Inc..  Redwood. 
("A.  .-\dam  Comsof  Ltd..  Bombay.  India; 
.■\di)be  Svstems  inc..  San  |ose.  CA; 
.\irwallet.  Redwood  C;ity.  CA; 
.Merts  com.  Raleigh.  NC;  .A.par  Infotech 
Ltd  .  Maidenhead,  England,  United 
Kingdom;  Asialnfo  Holdings.  Inc..  Santa 
Clara.  C^A;  Aspecrtive  Limited. 
Middlesex.  England.  United  Kingdom; 
Axel  Digital  Group  Oyj.  Helsinki. 
Finland;  Belgacom  Mobile.  Brussels. 
Belgium;  Bosch.  Stuttgart.  Germany; 
Cambridge  Technology  Partners,  Inc.. 
C^ambridge.  MA;  C^ellStar,  Carrollton, 
TX;  Centerpost  Corp.,  Chicago.  IL; 
Clarkston  Potomac  Group,  Durham.  NC; 
Condat  A/S,  Aalborg.  Denmark;  CR2 
Limited.  Dublin.  Ireland;  CYBIRD  Co., 
Ltd.,  Tokvo,  Japan;  Dimon  Software, 
Revkjavik,  Iceland;  Documentum.  Inc.. 
Pleasanton.  c;A;  eFrenzy.  Inc..  San 
Francisco.  CA;  Electronic  Business 
Research  Center.  Hsinchu.  Taiwan; 
E^nition  Incorporated,  Santa  Clara,  CA; 
Europav  International.  Waterloo. 
Belgium;  EZOS.  Braine-L'Alleud. 
Belgium;  FDTl.  Lisboa.  Portugal: 
Feelingk.Co..  Ltd..  Seoul,  Republic  of 
Korea,  FolloWAP.  Inc.,  New  York,  NY; 
Hello  Asia,  Redwood  City,  CA; 
HiddenMind  Technology,  Gary,  NC;  Hii 
Co..  Ltd..  Fu  Shin  Ten.  Taipei  County. 
Taiwan;  hotpalm.com.  Atlanta.  GA; 
iDini  Corporation.  San  Jose.  CA; 
Impronta  Comunicaciones,  S.L..  Madrid. 
Spain;  Informa  Telecoms  Group. 
London.  England.  United  Kingdom; 
Informal  Ltd.  Leominster.  Herefordshire. 
England.  United  Kingdom;  Isovia.  Inc.. 
Boston.  MA;  Jumbuck  Corporation  Ltd.. 
Melbourne.  Victoria.  Australia;  Kyocera 
Corporation.  Kanagwa.  Japan;  m-IQ  Ltd.. 
London.  England.  LInited  Kingdom; 
MediaSolv  com.  Inc.,  San  Jose.  CA; 
Microband.  Inc..  New  York.  NY; 
MICROPOLE.  Nanterre.  France; 
Mobileaware  Limited.  Dublin.  Ireland; 
MobileQ.  !n(  .,  Toronto,  Ontario. 

Joint  Venture  Worksheet 
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Canada;  Mobileum.  Inc..  Pleasanton. 
CA;  nCipher,  Inc..  Woburn,  MA;  Net 
Manage.  Inc.,  Cupertino,  CA;  ome 
internet  communication  services  AG. 
Vienna.  Austria;  Onscan,  Inc.,  Fremont, 
CA;  OverNet  Data,  London,  England. 
United  Kingdom:  Paradigm4.  Inc.. 
Bothell.  WA;  PhoneDo  Networks  Inc.. 
Haifa  Bay,  Israel;  Red-M  Limited. 
Wexham  Slough  Bucks,  England.  United 
Kingdom;  ReefEdge,  Inc.,  Fort  Lee,  NJ; 
ResQNet.com.  Inc..  New  York,  NY;  SAS 
Institute  Inc.,  Car\'.  NY;  SeraNova,  Inc., 
Rosemont.  IL;  Sierra  Wireless, 
Richmond,  British  Columbia,  Canada; 
Societe  Generale.  Paris  La  Defense, 
France;  Spyrus,  Inc.,  Santa  Clara,  CA; 
SurfControl  pic,  Congleton,  Cheshire. 
England,  United  Kingdom: 
SurfGold.com,  Singapore,  SINGAPORE: 
ThatWEb.com  Private  Limited, 
Singapore,  Singapore;  UBICCO,  Paris. 
France;  Webtop  DZ.  Cambridge. 
England.  United  Kingdom;  White. Cell, 
Inc.,  Rosh-Haayin,  Israel:  XYPoint 
Corporation,  Seattle,  WA:  YesMobile 
Holdings  Co.,  Ltd..  Hong  Kong.  Hong 
Kong-China:  and  ZION  Limited.  Tokyo. 
Japan  have  been  added  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  WAP  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  March  18.  1998.  WAP  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
lustice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  31,  1998  (63  FR 
72333). 

The  last  notification  was  filed  with 
the  Department  on  April  3,  2000.  A 
notice  for  this  filing  has  not  yet  been 
published  in  the  Federal  Register. 

Constance  K.  Robinson, 

Dircctur  oj  Operations,  Antitrust  Division. 


Name  of  venture   Wireless  Application  Protocoi  Forum   Ltd   Nature  of  notification   supplemental;  Concise  statement  of  purpose  (if  purpose 
has  changed)  Same  as  before — no  changes 

For  ventures  involving  research  and  development  only 
Identity  of  parties  added  to  venture 


Identity  of  parties  dropped  from  venture 


1.  ActiveSky   Inc    Redwood   CA 

2  Adam  Comsof  Ltd    Bombay  INDIA 

3  Adot)e  Systems  Inc    San  Jose  CA 

4  AinA/allet  Redwood  City  CA 

5  Alertscom,  Raleigh   NC 

6  Apar  Infotech  Ltd  ,  Maidenhead   England   UNITED  KINGDOM 

7  Asialnfo  Holdings,  Inc    Santa  Clara,  CA 

8,  Aspective  Limited   Middlesex.  England   UNITED  KINGDOM 

9  Axel  Digital  Group  Oyj,  Helsinki   FINLAND 

10  Belgacom  Mobile  Brussels.  BELGIUM 
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JOINT  Venture  Worksheet— Continued 

[Supplemental  Filings  Only] 


14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 


KING- 


1 1 .  Bosch,  Stuttgart,  GERMANY 

12.  Cambridge  Technology  Partners,  Inc.,  Cambridge,  MA 

13.  CellStar,  Carrollton,  TX 
Centerpost  Corp.,  Chicago,  IL 
Clarkston  Potomac  Group,  Durtiam,  NC 
Condat  A/S,  Aalt>org,  DENMARK 
CR2  Umlted,  Dublin,  IRELAND 
CYBIRD  Co.,  Ltd.,  Tokyo,  JAPAN 
Dimon  Software.  Reykjavik,  ICELAND 
Documentum,  Inc.,  Pleasanton,  CA 
eFrenzy,  Inc.,  San  Francisco,  CA 
Electronk:  Business  Research  Center,  Hsinchu,  TAIWAN 
Enitk>n  Incorporated,  Santa  Clara,  CA 
Europay  lntematk>nal,  Waterloo,  BELGIUM 

25.  EZOS,  Braine-L'  Alleud,  BELGIUM 

26.  FDTl,  Usboa,  PORTUGAL 

27.  Feelingk.  Co.,  Ltd.,  Seoul,  REPUBLIC  OF  KOREA 

28.  FolloWAP,  Inc.,  New  York,  NY 

29.  Hello  Asia,  Redwood  City,  CA 

30.  HiddenMind  Technotogy,  Cary,  NC 

31.  HII  Co.,  Ltd.,  Fu  Shin  Ten,  Taipei  County.  TAIWAN 

32.  hotpalm.com,  Atlanta,  GA 

33.  iDini  Corporation,  San  Jose,  CA 

34.  Impronta  Comunicaciones,  S.L.,  Madrid,  SPAIN 

35.  Informa  Telecoms  Group,  London,  England,  UNITED 
DOM 

36.  Informal  Ltd,   Leominster,   Herefordshire,   England,   UNITED 
KINGDOM 

37.  Isovia,  Inc.,  Boston,  MA 
Jumbuck  Corporation  Ltd.,  Meltxxjme,  Victoria,  AUSTRALIA 
Kyocera  Corporatk>n,  Kanagwa,  JAPAN 
tn-iO  Ltd.,  London,  England.  UNITED  KINGDOM 
MediaSolv.com,  Inc.,  San  Jose,  CA 

42.  Mk:roband,  Inc.,  New  York,  NY 

43.  MIRCOPOLE,  Nanterre,  FRANCE 

44.  Mobileaware  Limited,  Dublin,  IRELAND 
MobileQ,  Inc.,  Toronto,  Ontario,  CANADA 
Mobileum,  Inc.,  Pleasanton,  CA 
nCipher,  Inc.,  WotHjm,  MA 
Net  Manage,  Inc.,  Cupertino,  CA 

ome  intemet  communk^atnn  servk:es  AG,  Vienna,  AUSTRIA 
Onscan,  Inc.,  Fremont,  CA 

OverNet  Data,  London,  England,  UNITED  KINGDOM 
Paradigm4,  Inc.,  Bothell,  WA 

53.  PhoneDo  Networks  Inc.,  Haifa  Bay, 

54.  Red-M  Limited,  Wexham  Skxjgh 
KINGDOM 

55.  ReefEdge,  Inc.,  Fort  Lee,  NJ 
ResQNet.com,  Inc.,  New  York,  NY 
SAS  Institute  Inc.,  Cary,  NY 
SeraNova,  Inc.,  Rosemont,  IL 

Sierra  Wireless,  Rk:hmond,  British  Columbia,  CANADA 
Societe  Generale,  Paris  La  Defense,  FRANCE 
Spyrus,  Inc.,  Santa  Clara,  CA 

SurfControl  pic,  Congleton,  Cheshire,  England,  UNITED  KING- 
DOM 

63.  SurfGold.com,  Singapore,  SINGAPORE 

ThatWeb.com  Private  Limited,  Singapore,  SINGAPORE 

UBICCO,  Paris,  FRANCE 

Webtop  DZ,  Cambridge,  England,  UNITED  KINGDOM 

White.Cell,  Inc.,  Rosh-Haayin,  ISRAEL 

XYPoint  Corporatron,  Seattle,  WA 

YesMobile  Holdings  Co.,  Ltd.,  Hong  Kong,  HONG  KONG- 
CHINA 
70.  ZION  Limited,  Tokyo,  JAPAN 
For  ventures  involving  production;  Identity  and  nationality  of  parties  to  joint  production  venture: 


38. 
39. 
40. 
41. 


45. 
46. 
47. 
48. 
49. 
50. 
51. 
52. 


56. 
57. 
58. 
59. 
60. 
61. 
62 


64. 
65. 
66. 
67. 
68. 
69. 


ISRAEL 

Bucks,  England, 


UNITED 


Identity 


Nationality 


Place  of  Incorporation 


Location  of  Principal  Executive 
Offices 
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[FR  Doc .  0O-3:?252  Filed  12-28-00;  8:45  am] 

BILUNG  CODE  4410-O1-M 

DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturailzation  Service 
[INS  No.  2102-00] 

Announcement  of  District  Advisory 
Council  on  Immigration  Matters  11th 
Meeting 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Immigration  and 
Naturalization  Ser\ice  (Senics)  has 
established  a  District  Advison,-  Council 
on  Immigration  Matters  (DACOIM)  to 
provide  the  .New  York  District  Director 
of  the  Service  with  recommendations  on 
ways  to  improve  the  response  and 
reaction  to  customers  in  the  local 
jurisdiction  and  to  develop  new 
partnerships  with  local  officials  and 
community  organizations  to  build  and 
enhance  a  broader  understanding  of 
immigration  policies  and  practices.  The 
purpose  of  this  notice  is  to  armounce 
the  forthcommg  meeting. 
DATES:  The  1 1th  meeting  of  the 
DACOIM  is  scheduled  for  January  25, 
2001.  at  1  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Jacob  [avitts  Federal  Building.  26 
Federal  Plaza.  Room  5.'}7.  New  York. 
New  York  10278. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  A.  Rodriguez.  Designated 
Federal  Officer.  Immigration  and 
Naturalization  Service.  26  Federal  Plaza, 
Room  14-100.  New  York,  New  York. 
10278.  telephone:  (212)  264-0736. 
SUPPLEMENTARY  INFORMATION:  Meetings 
will  be  held  tri-annually  on  the  fourth 
Thursday  during  the  months  of  [anuary. 
May,  and  September 

Summary  of  AgeAda 

The  purpose  of  the  meeting  will  be  to 
conduct  general  business,  review 
subcommittee  reports,  and  facilitate 
public  participation.  The  DACOIM  will 
be  chaired  by  lack  Byrnes.  Section 
Chief.  New  York  District.  Immigration 
and  Naturalization  Service. 

Public  Participation 

The  DACOIM  meeting  is  open  to  the 
public,  but  advance  notice  of  attendance 
is  requested  to  ensure  adequate  seating. 
Persons  planning  to  attend  should 
notify  the  contact  person  at  least  two  (2) 
days  prior  to  the  meeting.  Members  of 
the  public  may  submit  written 
statements  at  anv  time  before  or  after  the 


meeting  for  consideration  by  the 
DACOIM.  Written  statements  should  be 
sent  to  Christian  A.  Rodriguez, 
Designated  Federal  Officer,  Immigration 
and  Naturalization  Service,  26  Federal 
Plaza,  Room  14-100,  New  York.  New 
York.  10278.  telephone:  (212)  264-0736. 
Onlv  written  statements  received  by  5 
p.m.  on  January  22,  2001,  will  be 
considered  for  presentation  at  the 
meeting.  Minutes  of  the  meeting  will  be 
.ivailable  upon  request    - 

Dated:  December  21.  2000 
Mary  .Ann  V\'yrM:h, 

Actirii;  Conimi^siontT.  Ininiigmtioii  and 
Naturalization  Spnice. 

[FR  no(    0(1-H27R  Filed  12-28-00;  8:4.5  am] 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

December  20.  2000. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  104-13,  44  use.  Chapter  35). 
A  copy  of  each  individual  ICR.  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Department  of  Labor.  To  obtain 
documentation  for  BLS.  ETA.  PWBA, 
and  OASAM  contact  Karin  Kurz  ((202) 
693-4127  or  by  E-mail  to  Kurz- 
Karin@dol.gov).  To  obtain 
documentation  for  ESA,  MSHA,  OSHA. 
and  VETS  contact  Darrin  King  ((202) 
693-4129  or  by  E-mail  to  King- 
Darrin@dol.gov). 

(Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Desk  Officer  for  BLS.' DM,  ESA. 
ETA.  MSHA,  OSHA.  PWBA,  or  VETS. 
Office  of  Management  and  Budget, 
Room  10235,  Washington.  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

OMB  is  particularlv  interested  in 
comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Department  of  Labor.  Pension 
and  Welfare  Benefits  Administration. 

Title:  Prohibited  Transaction 
Exemption  80-83;  Purchase  of  securities 
where  issuer  may  use  proceeds  to 
reduce  indebtedness  to  parties  in 
interest. 

Type  of  Review:  Extension  of  a 
currentlv  approved  collection. 

OMB  Nu/nfaer.1210-0064. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions, 
individuals  or  households. 

Frequency  of  Response:  On  occasion. 

Respondents:  25. 

Responses:  25. 

Total  Estimated  Burden  Hours:  2. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Cost  (Operating  and 
Maintenance):  SO. 

Description:  Section  408(a)  of  the 
ERISA  authorizes  the  Secretary  of  Labor 
to  grant  a  conditional  or  unconditional 
exemption  of  any  fiduciary  or  class  of 
fiduciaries  or  transactions,  fi-om  all  or 
part  of  the  restrictions  imposed  by 
section  406  of  ERISA.  Prohibited 
transaction  exemption  80-83,  which 
was  granted  on  November  4.  1980. 
allows  employee  benefit  plans  to 
purchase  securities  which  may  aid  the 
issuer  of  the  securities  to  reduce  or 
retire  indebtedness  to  a  party  in  interest. 
By  requiring  that  records  pertaining  to 
the  exempted  transaction  are 
maintained  for  six  years,  this  ICR 
insures  that  the  exemption  is  not 
abused,  the  rights  of  the  participants 
and  beneficiaries  are  protected,  and  that 
compliance  with  the  exemption's 
conditions  is  taking  place. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Prohibited  Transaction 
Exemption  75-1;  Broker-dealers, 
Reporting  Dealers,  Banks  Engaging  in 
Securities  Transactions. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1210-0092. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions, 
.individuals  or  households. 

Frequency  of  Response:  On  occasion. 

Respondents:  42,000. 
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Responses:  42,000. 

Total  Estimated  Burden  Hours:  3,500. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Cost  (Operating  and 
Maintenance):  $0. 

Description:  Section  408(a)  of  the 
ERISA  authorizes  the  Secretary  of  Labor 
to  grant  a  conditional  or  unconditional 
exemption  of  any  fiduciary  or  class  of 
fiduciaries  or  transactions,  from  all  or 
part  of  the  restrictions  imposed  by 
section  406  of  ERISA.  Prohibited 
Transaction  Exemption  (PTE)  75-1, 
granted  on  October  24, 1975,  allows 
several  types  of  security  transactions 
between  plans  and  broker-dealers, 
reporting  dealers  and  banks. 
Transactions,  which  would  otherwise  be 
prohibited,  include  broker-dealers  filing 
a  plan's  order  from  its  personed 
inventory  of  stocks,  plans  purchasing 
securities  from  underwriting  syndicates 
in  which  the  plan  fiduciary  is  a 
member,  plans  purchasing  or  selling 
securities  to  a  market  maker  even  if  the 
market  maker  is  a  fiduciary,  and  broker- 
dealers  extending  credit  to  a  plan  in 
settling  a  security  transaction.  By 
requiring  that  records  pertaining  to  the 
exempted  transactions  are  maintained 
for  six  years,  this  ICR  insures  that  the 
exemption  is  not  abused,  the  rights  of 
the  participants  and  beneficiaries  are 
protected,  and  that  compliance  with  the 
exemption's  conditions  is  taking  place. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Prohibited  Transaction 
Exemption  88-59;  Residential  Mortgage 
Financing  Arrangements  Involving 
Employee  Benefit  Plans. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1210-0095. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions, 
individuals  or  households. 

Frequency  of  Response:  On  occasion. 

Respondents:  500. 

Responses:  2,500. 

Total  Estimated  Burden  Hours:  208. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Cost  (Operating  and 
Maintenance):  $0. 

Description:  Section  408(a)  of  the 
ERISA  authorizes  the  Secretary  of  Labor 
to  grant  a  conditional  or  unconditional 
exemption  of  any  fiduciary  or  class  of 
fiduciaries  or  transactions,  from  all  or 
part  of  the  restrictions  imposed  by 
section  406  of  ERISA.  Prohibited 
transaction  exemption  88-59,  which 
was  granted  on  June  30,  1988,  allows 
employee  benefit  plans  to  participate  in 
several  different  types  of  residential 
mortgage  financing  transactions.  By 


requiring  that  records  pertaining  to  the 
exempted  transaction  are  maintained  for 
the  duration  of  a  mortgage  loan,  this  ICR 
insiu-es  that  the  exemption  is  not 
abused,  the  rights  of  the  participants 
and  beneficiaries  are  protected,  and  that 
compliance  with  the  exemption's 
conditions  is  taking  place. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

[FR  Doc.  00-33345  Filed  12-28-00:  8:45  am] 

BILUNG  CODE  4S10-29-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 


section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  bv 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW.,  Room  S-3014. 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

None. 
Volume  11 

None. 

Volumt'  111 
None. 
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Volume  fV 

None. 
Volume  V 

None. 
Volume  VI 

None. 
Volume  VII 

None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository' 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  elec:tronically 
by  subscription  to  the  FedVVorid 
Bulletin  Board  System  of  the  .National 
Technical  Infcjrmation  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  lanuary  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DC  tliis  21st  day  of 
December  JOOO 

Carl  ].  Poleskey, 

Chiet.  Branch  of  Construction  Wage 

Determinations 

|FR  Dor  00-1297.5  Filed  12-28-00;  8;45  am) 

BILLING  CODE  4S10-27-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 


ACTION:  Notice  of  availability-  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  nt)tice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  presentation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  vStates  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  alreadv  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
Februarv  12,  2001.  Onc:e  the  appraisal  of 
the  records  is  completed.  NARA  will 
send  a  copv  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  bv  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
davs  to  submit  comments 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML). 
National  Archives  and  Records 
Administration  (NAR.\),  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
F,AX  to  301-713-6852  or  by  e-mail  to 
records  mgt@arch2  nara.gov.  Requesters 
must  cite  the  control  number,  which 
appears  in  parentheses  after  the  name  of 
the  agencv  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marie  .-Mien.  Director.  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records  mgt@arch2.nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 


records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporan,'  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1 .  Department  of  the  Army,  Agency- 
wide  (Nl-AU-00-14,  44  items,  44 
temporarv'  items).  Records  relating  to 
petroleum  management,  inventory 
management,  and  maintenance. 
Included  are  such  records  as  petroleum 
supply  reports,  reports  on  the  testing  of 
petroleum  products,  property  books, 
soldier  issue  files,  requisitions,  supply 
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codes,  and  maintenance  requests.  Also 
included  are  electronic  copies  of 
docimients  created  using  electronic  mail 
and  word  processing.  This  schedule 
allows  the  agency  to  expedite  disposal 
of  these  short-term  facihtative  records, 
which  were  previously  approved  for 
disposal.  It  also  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
medium. 

2.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-00-33,  89  items,  89 
temporary  items).  Records  relating  to 
management  activities,  including  the 
management  of  installations, 
information  management,  information 
control,  office  management,  the 
management  of  waterbome  commerce, 
and  public  information  programs. 
Included  are  records  relating  to  such 
matters  as  agreements  for  support 
services,  telephone  services,  printing 
operations,  public  inquiries,  vessel 
operations,  and  waterway  traffic 
through  locks  and  canals.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  This  schedule  allows  the 
agency  to  expedite  disposal  of  these 
short-term  facilitative  records,  which 
were  previously  approved  for  disposal. 
It  also  authorizes  the  agency  to  apply 
the  proposed  disposition  instructions  to 
any  recordkeeping  medium. 

3.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-00-34,  33  items,  33 
temporary  items).  Records  relating  to 
standardization,  conmiiuiications- 
electronics,  and  facilities  engineering. 
Included  are  records  relating  to  such 
matters  as  agreements  to  test  equipment, 
forecasts  of  needs  for  cable  and  similar 
equipment,  estimates  for  projects 
prepared  by  facility  engineers,  the 
maintenance  of  heating  and  cooling 
systems,  roof  inspections,  and  land 
management  at  installations.  Also  ^ 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  This  schedule 
allows  the  agency  to  expedite  disposal 
of  these  short-term  facilitative  records, 
which  were  previously  approved  for 
disposal.  It  also  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
medium. 

4.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-00-35, 106  items,  106 
temporary  items).  Records  relating  to 
transportation  and  travel,  including 
surface  transportation,  motor 
transportation,  air  transportation, 
courier  service,  and  aviation.  Included 
are  records  relating  to  such  subjects  as 
the  issuance  of  passports  to  military  and 
civilian  personnel,  the  clearance  of  air 
shipments,  the  imloading  of  shipments. 


baggage  inspections,  vessel  clearances, 
the  allocation  of  motor  vehicles,  the  cost 
of  courier  operations,  local  flight  rules, 
flight  plans,  and  airspace  utilization. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  This  schedule 
allows  the  agency  to  expedite  disposal 
of  these  short-term  facilitative  records, 
which  were  previously  approved  for 
disposal.  It  also  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
medium. 

5.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-00-36,  117  items,  117 
temporary  items).  Records  relating  to 
logistics  and  supply  matters.  Records 
relate  to  such  matters  as  product 
assurance  and  the  cataloging, 
proc\u^ment,  requisition,  issue,  storage, 
marking,  packing,  maintenance, 
utilization,  and  disposal  of  supplies  and 
equipment.  Also  included  are  electronic 
copies  of  docmnents  created  using 
electronic  mail  and  word  processing. 
This  schedule  allows  the  agency  to 
expedite  disposal  of  these  short-term 
facilitative  records,  which  were 
previously  approved  for  disposal.  It  also 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium, 

6.  Department  of  Commerce,  National 
Oceanographic  and  Atmospheric 
Administration  (Nl-3 70-99-7,  6  items, 
3  temporary  items).  Random  aerial 
photographs  taken  by  satellite,  magnetic 
tapes  dating  from  1977-1989  that  lack 
dociunentation  or  finding  aids,  and 
procedural  guidance  for  measuring  the 
upper  atmosphere  in  airplanes.  Records 
proposed  for  permanent  retention 
include  civil  penalty  case  files,  policy 
and  planning  files,  and  international 
cooperative  research  agreements. 

7.  Department  of  Defense,  Office  of 
the  Inspector  General  (Nl-509-00-5,  38 
items,  35  temporary  items).  Records 
relating  to  intelligence  oversight, 
including  such  records  as  inquiries, 
reference  files,  administrative 
procedures,  files  pertaining  to  the  work 
of  project  teams,  and  electronic  copies 
of  documents  created  using  electronic 
mail  and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  schedules  for  conducting 
intelligence  reviews,  records  that  relate 
to  the  policies  and  procedures 
governing  intelligence  reviews,  and 
intelligence  review  case  files. 

8.  Department  of  Defense,  National 
Imagery  and  Mapping  Agency  (Nl-537- 
01-2,  59  items,  59  temporary  items). 
Paper  and  electronic  records  relating  to 
facilities,  including  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Records  relate  to 


such  matters  as  design  and  construction 
activities,  maintenance,  the  operation  of 
utilities,  engineering  services  and 
studies,  and  the  acquisition,  utilization, 
management,  and  disposal  of  real  and 
installed  property. 

9.  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  (Nl- 
468-01-1,  3  items,  3  temporary  items). 
International  Merchant  Purchase 
Authorization  Card  records.  Files 
include  all  required  forms,  charge  and 
credit  slips,  cash  register  receipts, 
statements  signed  by  the  cardholder  and 
vendor,  and  other  transaction 
documentation.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

10.  Department  of  Health  and  Human 
Services,  Agency  for  Healthcare 
Research  and  Quality  (Nl-5ia-01-l,  3 
items,  3  temporary  items).  International 
Merchant  Purchase  Authorization  Card 
records.  Files  include  all  required 
forms,  charge  and  credit  slips,  cash 
register  receipts,  statements  signed  by 
the  cardholder  and  vendor,  and  other 
transaction  documentation.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

11.  Department  of  the  Interior, 
National  Park  Service  (Nl-79-97-1,  4 
items,  3  temporary  items).  Planning  and 
design  case  files  relating  to  construction 
and  maintenance  projects  that  lack 
historical  significance  and  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing 
systems  that  relate  to  projects. 
Recordkeeping  copies  of  selected  case 
files  are  proposed  for  permanent 
retention,  including  files  that  pertain  to 
projects  that  have  national  or  regional 
significance,  generate  significant  impact 
on  tourism  or  facilities,  improve  the 
preservation  of  historic  or  natural 
resources,  or  document  major  additions 
to  existing  structures. 

12.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (Nl-65-00-3,  2 
items,  1  temporary  item).  Field  office 
copies  of  communications  of  interest  to 
all  field  offices  produced  under  the 
Bureau-wide  Information  Program  from 
1973  to  1989.  The  record  set  of  these 
files  maintained  at  agency  headquarters 
is  proposed  for  permanent  retention. 

13.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (Nl-65-00-7, 
119  items,  32  temporary  items). 
Headquarters  and  field  office  files 
closed  prior  to  1995  that  pertain  to 
investigations  in  such  areas  as  foreign 
counterintelligence,  equal  employment 
opportunity,  organized  crime,  civil 
rights,  and  economic  espionage. 
Selected  files  for  each  tjpe  of 
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investigation  are  proposed  for 
permanent  retention,  including  policy 
files,  files  on  informants,  statistical 
samples,  and  case  files  containing  more 
than  a  specified  number  of  documents 
or  sections. 

14.  Department  of  the  Treasury. 
Bureau  of  the  Public  Debt  (N 1-53-0 1- 
3,  3  items.  3  temporary  items).  Records 
relating  to  the  sale  of  savings  bonds 
from  Federal  Reserve  Bank  savings  bond 
processing  sites.  Included  are  an 
electronic  database  and  hardcopy  ami 
electronic  versions  of  inputs. 

15.  Department  of  Veterans  Affairs. 
Veterans  Health  .administration  (Nl- 
15-00-4,  8  items.  8  temporary  items). 
Records  relating  to  the  Disaster 
Emergency  Medical  Personnel  System, 
an  electronic  svstem  which  contains 
personal  data  on  individual  employees 
who  volunteer  to  assist  in  national 
emergencies  caused  by  catastrophic 
events.  Records  include  paper  and 
microfilm  input  documents,  electronic 
files,  backup  files,  reports,  codebooks. 
and  data  system  specifications.  Also 
included  are  electronic  copies  of 
documents  created  usmg  electronic  mail 
and  word  processing 

16.  Environmental  Protection  Agency. 
Office  of  Pollution,  Prevention,  and 
Toxics  (Nl-412-96-3,  15  items,  13 
temporary-  items).  Software,  input 
documents,  and  electronic  data  with 
supporting  documentation  relating  to 
the  manufacture,  production,  and 
distribution  of  pesticides  and  other 
chemicals.  Proposed  for  permanent 
retention  are  electronic  databases,  with 
supporting  documentation,  which 
report,  for  a  comprehensive  list  of 
chemicals,  detailed  companv  and  plant 
site  information,  along  with  specific 
volumes  produced  and  distributed 

17.  Federal  Labor  Relations  Authoritv. 
Office  of  the  hispector  General  (Nl- 
480-01-1.  27  items.  23  temporary 
items).  Working  papers  pertaining  to 
semi-annual  reports,  general  subject 
correspondence,  and  a  case  tracking 
system  as  well  as  records  relating  to 
such  matters  as  investigations,  audits, 
and  internal  reviews.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of 
selected  investigative  case  files,  final 
audit  and  internal  review  reports,  and 
semi-annual  reports  to  Congress  are 
proposed  for  permanent  retention. 

18.  Board  of  Governors  of  the  Federal 
Reserve  System,  Office  of  the  Inspector 
General  (Nl-82-00-1,  5  items,  and  5 
temporary'  items).  Investigative  case 
files,  files  not  related  to  specific 
investigations,  audit  work  papers,  and 
litigation  case  files.  Also  included  are 
electronic  copies  of  records  created 


using  electronic  mail  and  word 
processing. 

19.  National  Aeronautics  and  Space 
Administration,  Headquarters  (Nl-255- 
00-6,  8  items.  6  temporary  items). 
Congressional  files  including 
correspondence  with  Members  of 
Congress,  publication  requests  from 
Members  of  Congress,  and  congressional 
briefings  relating  to  agency  programs 
and  projects.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
correspondence  to  and  from 
congressional  committees  and  reports  to 
Congress. 

20.  National  Archives  and  Records 
Administration,  Office  of  Records 
Services  (N2-77-01-1.  1  item.  1 
temporary  item).  Copies  of  satellite 
imagery  files  in  the  custody  of  the 
National  Archives  that  were 
acc;umulated  by  the  Army  Corps  of 
Engineers  between  1970  and  1978. 
Records  consist  of  black  and  white 
satellite  film  and  such  related  textual 
materials  as  indexes,  camera 
specifications,  and  catalogs. 
Recordkeeping  copies  of  these  files  held 
by  the  U.S.  Geological  Survey  were 
previously  approved  for  permanent 
retention. 

21.  National  Drought  Policy 
Commission,  Agency-wide  (Nl-220- 
00-7.  10  items.  4  temporary  items). 
Reference  materials,  staff  files,  and 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of 
meeting  and  hearing  files,  briefing 
books,  correspondence  files,  subject 
files,  working  group/subcommittee  files, 
and  publications  are  proposed  for 
permanent  retention. 

22.  Social  .Security  Administration. 
Agency-wide  (N 1-047-00-3,  6  items.  6 
temporary'  items).  Records  relating  to 
claims  filed  by  individuals  suspected  of 
intentionally  giving  false  or  incomplete 
information  in  applying  for  benefits, 
which  could  result  in  the  agency 
penalizing  the  individual  by  omitting 
valid  payments  for  a  given  period  of 
tirne  Included  are  case  files,  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing,  an 
electronic  database  and  c;opies 
maintained  as  system  backup, 
supporting  documentation,  and  outputs. 

23.  Tennessee  Vallev  Authoritv. 
Synterprise  Group  (Ni-142-99-i2,  4 
items.  3  temporary'  items). 
Administrative  forms,  correspondence, 
memoranda,  and  related  records  used  in 
the  process  of  developing  projects  to 
generate  work  for  outsourced 
employees.  Also  included  are  electronic 


copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Substantive  program  records  are 
proposed  for  permanent  retention. 
24.  Teimessee  Valley  Authority, 
Customer  Services  and  Marketing  (Nl- 
142-99-13,  4  items,  3  temporary  items). 
Forms,  correspondence,  memoranda, 
and  related  records  pertaining  to  such 
subjects  as  automatic  data  processing, 
budget  and  finance,  equipment  and 
supplies,  health  and  safety  matters, 
personnel  management,  and 
procurement.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Substantive  program  records 
are  proposed  for  permanent  retention. 

Dated:  December  20,  2000. 
Howard  P.  Lowell, 

Acting  Assistant  Archivist  for  Record 

Senicps — Washington,  DC. 

IFR  Doc.  00-33253  Filed  12-28-00;  8:45  am) 

BILLING  CODE  751S-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Senior  Executive  Service  (SES) 
Performance  Review  Board;  Members 

AGENCY:  National  Archives  and  Records 

Administration. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  National 
Archives  and  Records  Administration 
(NARA)  Performance  Review  Board. 
EFFECTIVE  DATE:  This  appointment  is 
effective  on  December  29,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  G.  Rappold,  Human  Resources 
Ser\'ices  Division  (NHH),  National 
Archives  at  College  Park,  8601  Adelphi 
Road,  College  Park,  MD  20740-6001, 
(301) 713-6760. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  of  Title  5.  U.S.C.  requires  each 
agency  to  establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
SES  Performance  Review  Boards.  The 
Board  shall  review  the  initial  appraisal 
of  a  senior  executive's  performance  by 
the  supervisor  and  recommendations 
regarding  the  recertification  of  senior 
executives,  and  recommend  final  action 
to  the  appointing  authority  regarding 
matters  related  to  senior  executive 
performance. 

The  members  of  the  Performance 
Review  Board  for  the  National  Archives 
and  Records  Administration  are:  Lewis 
J.  Bellardo,  Deputy  Archivist  of  the 
United  States  and  Chief  of  Staff, 
Adrienne  C.  Thomas,  Assistant 
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Archivist  for  Administrative  Services, 
and  Richard  L.  ClaypQole,  Assistant 
Archivist  for  Regional  Records  Services. 
These  appointments  supersede  all 
previous  appointments. 

Dated:  December  21,  2000. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
[FR  Doc.  00-33254  Filed  12-28-00;  8:45  am] 
BILUNG  CODE  7515-01-P 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Meeting 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

action:  Notice  of  meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  regular  monthly  meeting  to 
consider  matters  relating  to 
administration  and  enforcement  of  the 
price  regulation,  including  the  reports 
and  recommendations  of  the 
Commission's  standing  Committees. 
DATES:  The  meeting  will  begin  at  10:00 
a.m.  on  Wednesday,  January  3,  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Centennial  Inn,  Armenia  White 
Room,  96  Pleasant  Street,  Concord,  New 
Hampshire. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
64  Main  Street,  Room  21,  Montpelier, 
VT  05602.  Telephone  (802)  229-1941. 

Authority:  7  U.S.C.  7256. 

Dated:  December  20,  2000. 
Daniel  Smith, 
Executive  Director. 
[FR  Doc.  00-33229  Filed  12-28-00:  8:45  am] 

BILLING  CODE  1650-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-219] 

AmerGen  Energy  Company,  LLC 
(Oyster  Creek  Nuclear  Generating 
Station);  Order  Approving  Application 
Regarding  Transfer  of  Interest  In 
Amergen  Energy  Company,  LLC 

I 

AmerGen  Energy  Company,  LLC 
(AmerGen,  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-16, 
which  authorizes  possession,  use,  and 
operation  of  Oyster  Creek  Nuclear 
Generating  Station  (the  facility).  The 
facility  is  located  at  the  licensee's  site  in 
Ocean  County,  New  Jersey.  AmerGen  is 


owned  by  PECO  Energy  Company 
(PECO)  and  British  Energy,  Inc.,  each 
holding  a  50  percent  interest.  British 
Energy,  Inc.  is  wholly  owned  by  British 
Energy,  pic. 

n 

Under  cover  of  a  letter  dated  February 
28,  2000,  AmerGen  submitted  an 
application  requesting  approval  of  the 
transfer  of  control  of  the  facility 
operating  license  that  would  occur  upon 
a  new  generating  company,  Exelon 
Generation  Company,  LLC  (EGG), 
acquiring  the  interest  in  AmerGen  now 
held  by  PECO.  EGG  is  to  be  formed  as 
an  indirect  subsidiary  of  a  new  holding 
company,  Exelon  Corporation  (Exelon), 
which  was  created  in  connection  with 
the  October  20,  2000,  merger  of  Unicom 
Corporation  (Unicom),  the  parent  of 
Commonwealth  Edison  Company,  and 
PECO.  EGG  will  be  a  subsidiary  of 
Exelon  Ventures  Company,  which  in 
tmn  will  be  a  subsidiary  of  Exelon. 
Supplemental  information  was  provided 
by  submittals  dated  May  12,  May  24, 
June  1  and  Jime  28,  2000.  Hereinafter, 
the  February  28,  2000,  application  and 
supplemental  information  will  be 
referred  to  collectively  as  the 
"application."  At  the  time  of  the 
February  28,  2000,  application,  GPU 
Nuclear,  Inc.  (GPUN)  was  the  licensed 
operator  for  Oyster  Creek  Nuclear 
Generating  Station  and  Jersey  Central 
Power  and  Light  Company  was  the 
owmer  of  the  facility.  On  August  8,  2000, 
the  license  and  ownership  of  Oyster 
Creek  was  transferred  to  AmerGen. 

Approval  of  the  transfer  of  control  of 
the  facility  operating  license  was 
requested  by  AmerGen  pursuant  to  10 
CFR  50.80.  Notice  of  the  request  and  an 
opportunity  for  a  hearing  was  published 
in  the  Federal  Register  on  July  27,  2000 
(65  FR  46182).  The  Commission 
received  no  comments  or  requests  for 
hearing  pursuant  to  such  notice. 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  in  the  application  by 
AmerGen,  and  other  information  before 
the  Commission,  and  relying  upon  the 
representation  and  agreements 
contained  in  the  application,  the  NRC 
staff  has  determined  that  the  transfer  of 
PECO's  interest  in  AmerGen  to  EGG  will 
not  affect  the  qualifications  of  AmerGen 
to  be  the  holder  of  the  license,  that 
AmerGen  will  remain  qualified  to  hold 
the  license,  and  that  the  transfer  of 
control  of  the  license,  to  the  extent 
effected  by  the  above  transaction,  is 
otherwise  consistent  with  applicable 


provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  set  forth  below. 

The  foregoing  findings  are  supported 
by  a  safety  evaluation  dated  December 
21,  2000. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  §§  2201(b),  2201(i)  and  2234;  and 
10  CFR  50.80,  it  is  hereby  ordered  that 
the  transfer  of  control  of  the  license  as 
described  herein  is  approved,  subject  to 
the  following  condition: 

Should  the  transfer  of  control  of  the 
license  not  be  completed  by  December 
31.  2001,  this  Order  shall  become  null 
and  void,  provided,  however,  upon 
written  application  and  for  good  cause 
shown,  such  date  may  in  writing  be 
extended. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  initial  application  dated 
February  28,  2000,  and  supplemental 
submittals  dated  May  12,  May  24.  lune 
1  and  June  28,  2000,  and  the  safety 
evaluation  dated  December  21,  2000, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Dociunent  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Mar>'land,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (bttp:/ 
/wTvw.nrc.gov'j. 

Dated  at  Rockville.  .Maryland  thi.s  21st  day 
of  December  2000. 

For  the  Nuclear  Regulator.  Commission. 
Samuel  }.  Collins, 
Director,  Office  of  .Nuclear  Reactor 
Regulation. 
[FR  Doc.  00-33348  Filed  12-28-00:  8:45  am] 

BILLING  CODE  7S9(MI1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-461] 

AmerGen  Energy  Company,  LLC 
(Clinton  Power  Station);  Order 
Approving  Application  Regarding 
Transfer  of  Interest  in  AmerGen 
Energy  Company,  LLC,  and 
Conforming  Amendment 

I 

AmerGen  Energy  Company.  LLC 
(AmerGen.  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  NPF-62, 
which  authorizes  possession,  use,  and 
operation  of  Clinton  Power  Station  (the 
facility).  The  facility  is  located  at  the 
licensee's  site  in  DeWitt  County, 
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Illinois.  AmerGen  is  owned  by  PECO 
Energy  Company  (PECO)  and  British 
Energy.  Inc..  each  holding  a  50  percent 
interest.  British  Energy.  Inc..  is  wholly 
owned  by  British  Energy,  pic. 

II 

Under  coyer  of  a  letter  dated  February 
28.  2000.  AmerGen  submitted  an 
application  requesting  approval  of  the 
transfer  of  control  of  the  facility 
operating  license  that  would  occur  upon 
a  new  generating  company.  Exelon 
Generation  Company.  LLC  (EGC^j. 
acquiring  the  interest  in  AmerGen  now 
held  by  PECO.  EGC  is  to  be  formed  as 
an  indirect  subsidiar\'  of  a  new  holding 
company.  Exelon  Corporation  (Exelon). 
which  was  created  in  connection  with 
the  October  20.  2000.  merger  of  Unicom 
Corporation  (L'nicom).  the  parent  of 
Commonwealth  Edison  Company,  and 
PECO.  EGC  will  be  a  subsidiary  of 
Exelon  \'entures  Company,  which  in 
turn  will  be  a  subsidiary  of  Exelon. 
AmerGen  also  requested  approval  of  a 
conforming  amendment  to  reflect  the 
transfer.  Supplemental  information  was 
provided  by  submittals  dated  May  12, 
May  24.  June  1  and  June  28.  2000. 
Hereinafter,  the  Februar\  28.  2000. 
application  and  supplemental 
information  will  be  referred  to 
collectively  as  the  "application."  The 
conforming  license  amendment  would 
add  language  to  tw'o  license  conditions 
that  were  imposed  in  connection  with 
the  initial  transfer  of  the  license  to 
AmerGen.  The  first  condition,  which 
requires  the  submission  of  certain 
Securities  and  Exchange  Commission 
reports  pertaining  to  PECO  stock,  would 
be  expanded  to  reflect  and  account  for 
EGC  (and  further,  any  direct  or  indirect 
successor  to  PECO's  interest)  acquiring 
PECO's  interest  in  AmerGen.  such  that 
meaningful  reports  would  continue  to 
be  submitted.  The  second  condition, 
which  pertains  to  the  contingency  fund 
commitment  now  provided  to  AmerGen 
by  PECO  and  British  Energy,  pic.  would 
be  expanded  to  reflect  and  account  for 
EGC  assuming  PECO's  share  of  the 
commitment,  which  will  occur  in 
connection  with  the  subject  transfer, 
and  further  any  successor  to  any  share 
of  the  commitment  for  which  either 
PECO  or  British  Energy,  pic.  are  now 
responsible. 

Approval  of  the  transfer  of  control  of 
the  facility  operating  license  and 
conforming  license  amendment  was 
requested  by  .\merGen  pursuant  to  10 
CFR  50.80  and  10  CFR  50.90.  Notice  of 
the  request  and  an  opportunity  for  a 
hearing  was  published  in  the  Federal 
Register  on  April  11.  2000  (ft5  FR 
19396).  The  Commission  received  no 


comments  or  requests  for  hearing 
pursuant  to  such  notice. 

Under  10  CFR  50  80.  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  (]ommission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  in  the  application  by 
AmerGen,  and  other  information  before 
the  Commission,  and  relying  upon  the 
representation  and  agreements 
contained  in  the  application,  the  NRC 
staff  has  determined  that  the  transfer  of 
PECO's  interest  in  AmerGen  to  EGC  will 
not  affect  the  qualifications  of  AmerGen 
to  be  the  holder  of  the  license,  that 
AmerGen  will  remain  qualified  to  hold 
the  license,  and  that  the  transfer  of 
control  of  the  license,  to  the  extent 
effected  by  the  above  transaction,  is 
otherwise  consistent  with  applicable 
provisions  of  law.  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  set  forth  below. 
The  NRC  staff  has  fiirther  found  that  the 
application  for  the  proposed  license 
amendment  complies  with  the 
standards  and  requirements  of  tt* 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  (]ommission's  rules  and 
regulations  set  forth  in  10  CFR  Chapter 
I:  the  facility  will  operate  in  conformity 
with  the  application,  the  provisions  of 
the  Act  and  the  rules  and  regulations  of 
the  Commission,  there  is  reasonable 
assurance  that  the  activities  authorized 
by  the  proposed  license  amendment  can 
be  conducted  without  endangering  the 
health  and  safety  of  the  public  and  that 
such  activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulations:  the  issuance  of  the 
proposed  license  amendment  will  not 
be  inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 
the  public:  and  the  issuance  of  the 
proposed  amendment  will  be  in 
accordance  with  10  CFR  Part  51  of  the 
Commission's  regulations  and  all 
applicable  requirements  have  been 
satisfied. 

The  foregoing  findings  are  supported 
by  a  safety  evaluation  dated  December 
21 .  2000. 

Ill 

Accordingly,  pursuant  to  Sections 
Ifilb.  161  i.  161o.  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C"  2201(b).  2201(i).  2201{o).  and 
2234:  and  10  CFR  50.80.  It  Is  Hereby 
Ordered  that  the  transfer  of  control  of 
the  license  as  desc:ribed  herein  is 
approved,  subject  to  the  following 
condition: 

AmerGen  sti.ill  iiilcirni  the  Director  of  the 
Office  of  Nu(  lear  Reac  tor  Regulation,  in 
writing,  of  the  date  of  the  closing  of  the 


subject  transaction  no  later  than  7  business 
dav.s  prior  to  the  date  of  the  closing.  Should 
the  transfer  of  control  of  the  license  not  be 
completed  by  December  31,  2001,  this  Order 
shall  become  null  and  void,  provided, 
however,  upon  written  application  and  for 
good  cause  shown,  such  date  may  in  writing 
Be  extended. 

/( is  Further  Ordered  that,  consistent 
with  10  CFR  2.1315(b).  a  license 
amendment  that  makes  changes,  as 
indicated  in  Enclosure  4  to  the  cover 
letter  forwarding  this  Order,  to  conform 
the  license  to  reflect  the  subject  transfer 
of  control  of  the  license  is  approved. 
The  amendment  shall  be  issued  and 
made  effective  at  the  time  the  proposed 
transfer  of  control  of  the  license  is 
completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  initial  application  dated 
February  28.  2000.  and  supplemental 
submittals  dated  May  12,  May  24,  June 
1  and  June  28,  2000,  and  the  safety 
evaluation  dated  December  21,  2000, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor).  Rockville,  Maryland,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.  nrc.gov). 

Dated  at  Rockville.  Maryland  this  21st  day 
of  December  2000. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  |.  Collins, 

Dirfctor.  Officf  ot  Suclfar  Rfaclor 

Rfgulution. 

|FR  Do(    00-3:1349  Filed  12-28-00:  8:4.5  am) 

BILLING  CODE  7590-01-f> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

AmerGen  Energy  Company,  LLC 
(Three  Mile  Island  Nuclear  Station,  Unit 
1);  Order  Approving  Application 
Regarding  Transfer  of  Interest  In 
AmerGen  Energy  Company,  LLC  and 
Conforming  Amendment 

I 

AmerGen  Energy  Company.  LLC 
(AmerGen,  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-50, 
which  authorizes  possession,  use,  and 
operation  of  Three  Mile  Island  Nuclear 
Station.  Unit  1  (the  facility).  The  facility 
is  located  at  the  licensee's  site  in 
Dauphin  County,  Pennsylvania. 
AmerGen  is  owned  by  PECO  Energy 
Company  (PECO)  and  British  Energy, 
Inc..  each  holding  a  50  percent  interest. 
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British  Energy,  Inc.,  is  wholly  owned  by 
British  Energy,  pic. 

n 

Under  cover  of  a  letter  dated  February 
28,  2000,  AmerGen  submitted  an 
application  requesting  approval  of  the 
transfer  of  control  of  the  facility 
operating  license  that  would  occur  upon 
a  new  generating  company,  Exelon 
Generation  Company,  LLC  (EGC), 
acquiring  the  interest  in  AmeiGen  now 
held  by  PECO.  EGC  is  to  be  formed  as 
an  indirect  subsidiary  of  a  new  holding 
company,  Exelon  Corporation  (Exelon), 
which  was  created  in  connection  with 
the  October  20,  2000,  merger  of  Unicom 
Corporation  (Unicom),  the  parent  of 
Commonwealth  Edison  Company,  and 
PECO.  EGC  will  be  a  subsidiary  of 
Exelon  Ventures  Company,  which  in 
turn  will  be  a  subsidiary  of  Exelon. 
AmerGen  also  requested  approval  of  a 
conforming  amendment  to  reflect  the 
transfer.  Supplemental  information  was 
provided  by  submittals  dated  May  12, 
May  24,  June  1  and  June  28,  2000. 
Hereinafter,  the  February  28,  2000, 
application  and  supplemental 
information  will  be  referred  to 
collectively  as  the  "application."  The 
conforming  license  amendment  would 
add  language  to  two  license  conditions 
that  were  imposed  in  connection  with 
the  initial  transfer  of  the  license  to 
AmerGen,  The  first  condition,  which 
requires  the  submission  of  certain 
Securities  and  Exchange  Commission 
reports  pertaining  to  PECO  stock,  would 
be  expanded  to  reflect  and  account  for 
EGC  (and  further,  any  direct  or  indirect 
successor  to  PECO's  interest)  acquiring 
PECO's  interest  in  AmerGen,  such  that 
meaningful  reports  would  continue  to 
be  submitted.  The  second  condition, 
which  pertains  to  the  contingency  fund 
commitment  now  provided  to  AmerGen 
by  PECO  and  British  Energy,  pic,  would 
be  expanded  to  reflect  and  accoimt  for 
EGC  assuming  PECO's  share  of  the 
commitment,  which  will  occur  in 
connection  with  the  subject  transfer, 
and  further  any  successor  to  any  share 
of  the  commitment  for  which  either 
PECO  or  British  Energy,  pic,  are  now 
responsible. 

Approval  of  the  transfer  of  control  of 
the  facility  operating  license  and 
conforming  license  amendment  was 
requested  by  AmerGen  pursuant  to  10 
CFR  50.80  and  10  CFR  50.90.  Notice  of 
the  request  and  an  opportunity  for  a 
hearing  was  published  in  the  Federal 
Register  on  April  10,  2000  (65  FR 
19029).  The  Commission  received  no 
comments  or  requests  for  hearing 
pursuant  to  such  notice. 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereunder,  shall  be 


transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  in  the  application  by 
AmerGen,  and  other  information  before 
the  Commission,  and  relying  upon  the 
representation  jmd  agreements 
contained  in  the  application,  the  NRC 
staff  has  determined  that  the  transfer  of 
PECO's  interest  in  AmerGen  to  EGC  will 
not  affect  the  qualifications  of  AmerGen 
to  be  the  holder  of  the  license,  that 
AmerGen  will  remain  qualified  to  hold 
the  license,  and  that  the  transfer  of 
control  of  the  license,  to  the  extent 
effected  by  the  above  transaction,  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  set  forth  below. 
The  NRC  staff  has  further  found  that  the 
application  for  the  proposed  license 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  rules  and 
regulations  set  forth  in  10  CFR  Chapter 
I;  the  facility  will  operate  in  conformity 
with  the  application,  the  provisions  the 
Act  and  the  rules  and  regulation  of  the 
Commission;  there  is  reasonable 
assurance  that  the  activities  authorized 
by  the  proposed  license  amendment  can 
be  conducted  without  endangering  the 
health  and  safety  of  the  public  and  that 
such  activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulations;  the  issuance  of  the 
proposed  license  amendment  will  not 
be  inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 
the  public;  and  the  issuance  of  the 
proposed  amendment  will  be  in 
accordance  with  10  CFR  Part  51  of  the 
Commission's  regulations  and  all 
applicable  requirements  have  been 
satisfied. 

The  foregoing  findings  are  supported 
by  a  safety  evaluation  dated  December 
21,  2000. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i,  161o,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2201(b),  2201(i),  2201(o),  and 
2234;  and  10  CFR  50.80,  it  is  hereby 
ordered  that  the  transfer  of  control  of 
the  license  as  described  herein  is 
approved,  subject  to  the  following 
condition: 

AmerGen  shall  inform  the  Director  of 
the  Office  of  Nuclear  Reactor 
Regulation,  in  writing,  of  the  date  of  the 
closing  of  the  subject  transaction  no 
later  than  7  business  days  prior  to  the 
date  of  the  closing.  Should  the  transfer 
of  control  of  the  license  not  be 


completed  by  December  31,  2001,  this 
Order  shall  become  null  and  void, 
provided,  however,  upon  written 
application  and  for  good  cause  shown, 
such  date  may  in  wrriting  be  extended. 

It  is  further  ordered  that,  consistent 
with  10  CFR  2.1315(b),  a  license 
amendment  that  makes  changes,  as 
indicated  in  Enclosure  5  to  the  cover 
letter  forwarding  this  Order,  to  conform 
the  license  to  reflect  the  subject  transfer 
of  control  of  the  license  is  approved. 
The  amendment  shall  be  issued  and 
made  effective  at  the  time  the  proposed 
transfer  of  control  of  the  license  is 
completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  initial  application  dated 
Februarv'  28,  2000,  and  supplemental 
submittals  dated  May  12,  May  24,  June 
1  and  June  28.  2000,  and  the  safety 
evaluation  dated  December  21,  2000, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/wv^rw. nrc.gov). 

Dated  at  Rockville,  .Maryland  this  21st  day 
of  December  2000 

For  the  Nuclear  Regulatoiy  Commission. 
Samuel  J.  Collins, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  00-33347  Filed  12-28-00:  8:45  ami 

BILLING  CODE  7590-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Information  Collection;  0MB  Approval; 
Payment  of  Premiums 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  OMB  approval  under 

the  Paperwork  Reduction  Act. 

SUMMARY:  The  Office  of  Management 
and  Budget  ("OMB")  has  extended  its 
approval,  under  the  Paperwork 
Reduction  Act,  of  a  collection  of 
Information  (with  revisions)  under  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Payment  of  Premiums. 
POR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy.  Attorney.  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation.  1200  K  Street. 
NW.,  Washington,  DC  20005-4026.  202- 
326-4024.  (For  TTY  and  TDD,  call  800- 
877-8339  and  request  connection  to 
202-326-4024.) 
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SUPPLEMENTARY  INFORMATION:  On 

October  23,  2000,  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC") 
published  in  the  Federal  Register  (at  65 
PR  63266)  a  notice  of  its  request  to  the 
Office  of  Management  and  Budget 
("0MB")  for  extension  of  approval, 
under  the  Paperwork  Reduction  Act.  of 
the  collection  of  information  under  the 
PBGC's  regulation  on  Payment  of 
Premiums  (29  CFR  Part  4007).  On 
December  1.  2000.  the  PBGC  published 
in  the  Federal  Register  (at  65  FR  75160) 
a  final  rule  that  affected  the  collection 
of  information.  In  the  same  day's 
Federal  Register,  the  PBGC  published 
(at  65  FR  75319)  a  notice  informing  the 
public  that  the  PBGC;  was 
supplementing  its  pending  paperwork 
request  by  submitting  to  OMB  for 
review  and  approval  a  revised  collection 
of  information,  including  revised 
premium  forms  and  instructions 
reflecting  amendments  made  by  the 
final  rule. 

OMB  has  approved  the  PBGC's 
request,  as  so  supplemented,  for  three 
years  (until  December  31.  2003).  The 
control  number  assigned  to  this 
collection  of  information  by  OMB  is 
1212-0009.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number 

Issued  in  Wdshington.  DC.  this  21st  day  ot 
Derember.  2000 
Stuart  A.  Sirkin, 

Director.  Corporate  Policy  and  Research 
Department.  Pension  Benefit  Guaranty 
Corporation 
[FR  Doc  00-33311  Filed  12-28-00;  8;45  arnl 

WLUNG  COOe  f708-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24795;  813-214) 

BCP  III  Affiliates  Fund  Limited 
Partnership  and  Baird  Financial 
Corporation;  Notice  of  Application 

De(  ember  21,  2000 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACnON:  Notice  of  application  for  an 
order  under  sections  6(b)  and  6(e)  of  the 
Investment  Company  Act  of  1940  (the 
"ACT")  exempting  the  applications 
from  all  provisions  of  the  Act.  except 
section  9,  section  17  (other  than  certain 
provisions  of  paragraphs  (a),  (d),  (e).  (f). 
(g),  and  (j)),  section  30  (except  for 
certain  provisions  of  paragraphs  (a),  (b). 
(e).  and  (h)),  and  sections  36  through  53. 


and  the  rules  of  regulations  under  the 
Act. 


Summaiy  of  Application:  Applicants 
request  an  order  to  exempt  certain 
limited  partnerships  or  other  investment 
vehicles  formed  for  the  benefit  of  key 
employees  of  Baird  Financial 
Corporation  ("BFC")  and  its  affiliates 
from  certain  provisions  of  the  Act.  Each 
partnership  will  be  an  employees' 
securities  company  within  the  meaning 
of  section  2(a)(13)  of  the  Act. 

Applicants:  BCP  111  Affiliates  Fund 
Limited  Partnership  ("Initial 
Partnership")  and  BFC.  on  behalf  of 
other  partnerships  or  other  investment 
vehicles  that  may  be  formed  in  the 
future  (together,  with  the  Initial 
Partnership,  the  "Partnerships"). 

Filing  Dates:  The  application  was 
filed  on  September  30.  1999,  and 
amended  on  )une  12,  2000  and 
December  14.  2000. 

Hearing  or  \otification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary'  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
lanuary  16.  2001.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretarv'. 
ADDRESSES:  Sec:retarv.  SEC,  450  Fifth 
Street.  NVV..  Washington,  DC  20549- 
0609  Applicants.  777  East  Wisconsin 
Avenue.  Milwaukee.  Wisconsin,  53202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  L.  Kashtan.  Senior  Counsel,  at 
(202)  942-0615,  or  Mary  Kav  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation) 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summar\'  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  BFC,  a  Wisconsin  corporation,  is  a 
diversified  financial  services  company 
which,  directly  or  through  its  affiliates, 
engages  in  investment  banking, 
securities  and  asset  management.  BFC 


and  its  affiliates  as  defined  in  rule  12b- 
2  of  the  Securities  Exchange  Act  of  1934 
(the  "Exchange  Act")  are  referred  to  in 
this  notice  collectively  as  the  "BFC 
Group"  and  individually  as  a  "BFC 
entity." 

2.  Applicants  propose  to  offer  various 
investment  programs  for  the  benefit  of 
certain  key  employees  of  BFC  Group. 
The  programs  may  be  structured  as 
different  Partnerships  or  as  separate 
plans  within  the  same  Partnership.  Each 
Partnership  will  be  a  limited 
partnership,  limited  liability  company, 
or  other  entity  formed  as  an 

"employees'  securities  company" 
within  the  meaning  of  section  2(a)(13)  of 
the  Act,  and  will  operate  as  a  closed- 
end,  non-diversified  management 
investment  company.  The  Partnerships 
will  be  established  primarily  for  the 
benefit  of  highly  compensated 
employees  of  BFC  Group  as  part  of  a 
program  designed  to  create  capital 
building  opportunities  that  are 
competitive  with  those  at  other 
investment  banking  firms  and  to 
facilitate  the  recruitment  of  high  caliber 
professionals.  Participation  in  a 
Partnership  is  voluntary. 

3.  Baird  Capital  Partners  Management 
Company  III,  L.L.C.,  a  Delaware  limited 
liability  company,  will  act  as  the  general 
partner  of  the  Initial  Partnership 
(together  with  any  affiliate  that  controls, 
is  controlled  by  or  is  under  common 
control  with  BFC  and  acts  as  a 
Partnership's  general  partner,  the 
"General  Partner").  The  General  Partner 
will  be  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940  ("Advisers  Act").  The 
General  Partner  will  manage,  operate 
and  control  each  of  the  Pamerships.  The 
General  Partner  will  not  charge  the 
Initial  Partnership  a  management  fee. 
but  it  will  receive  a  carried  interest.' 
The  General  Partner  may  charge 
subsequent  Partnerships  a  management 
fee  and/or  receive  a  carried  interest. 

4.  Limited  partner  interests  in  the 
Partnerships  ("Interests")  will  be  offered 
without  registration  in  reliance  on 
section  4(2)  of  the  Securities  Act  of  1933 
{  "Securities  Act"),  or  Regulation  D 
under  the  Securities  Act.  and  will  be 
sold  only  to  "Eligible  Employees"  and 
other  "Qualified  Participants.'"  in  each 
case  as  defined  below  (collectively. 
"Participants").  Prior  to  offering 
Interests  to  an  Eligible  Employee,  the 
General  Partner  must  reasonably  believe 
that  such  individual  will  be  a 
sophisticated  investor  capable  of 
understanding  and  evaluating  the  risks 


'  .■\ny  carried  interest  will  be  charged  only  to  the 
extent  permitted  by  section  205(a)  of  the  Advisers 
Act  and  rule  205-3  under  the  Advisers  Act. 
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of  participating  in  the  Partnership 
without  the  benefit  of  regulatory 
safeguards.  An  Eligible  Employee  is  an 
individual  who  is  a  current  or  former 
employee,  officer,  or  director  of  BFC 
Group  and,  except  for  a  maximiun  of  35 
individuals  who  meet  the  definition  of 
Knowledgeable  Employee  in  rule  3c- 
5(a)(4)  under  the  Act  with  respect  to  a 
Partnership  as  if  it  were  a  Covered 
Company  within  the  meaning  of  the  rule 
or  certain  professionals  who  meet  the 
sophistication  and  salary  requirements 
described  below  ("BFC  Investors"), 
meets  the  standards  of  an  accredited 
investor  under  rule  501(a)(6)  of 
Regulation  D  imder  the  Securities  Act. 
Eligible  Employees  will  be  experienced 
professionals  in  the  investment  banking, 
securities,  and  investment  management 
businesses,  or  in  related  administrative, 
financial,  accoimting,  legal,  or 
operational  activities, 

5.  Each  BFC  Investor,  who  also  will 
qualify  as  an  Eligible  Employee,  will:  (a) 
Have  a  graduate  degree  in  business,  law 
or  accounting;  (b)  have  a  minimum  of 
five  years  of  consulting,  investment 
banking  or  similar  business  experience; 
and  (c)  have  had  reportable  income  from 
all  sources  (including  all  profit  shares  or 
bonuses)  in  the  calendar  year 
immediately  preceding  the  individual's 
commitment  in  excess  of  $120,000  and 
have  a  reasonable  expectation  of  income 
from  all  sources  of  at  least  $150,000  in 
each  year  in  which  the  person  invests  in 
a  Partnership.  In  addition,  an  Eligible 
Employee  in  this  category  will  not  be 
permitted  to  invest  in  any  year  more 
than  10%  of  his  or  her  aggregate  income 
from  all  sources  for  the  immediately 
preceding  year  in  the  Partnership  and  in 
all  other  Partnerships  in  which  he  or 
she  has  previously  invested. 

6.  A  Qualified  Participant:  (a)  Is  an 
Eligible  Family  Member  or  Qualified 
Entity  (in  each  case  as  defined  below)  of 
an  Eligible  Employee;  and  (b)  if  the 
individual  or  entity  is  purchasing  an 
Interest  from  a  Partner  ^  or  directly  from 
the  Partnership,  comes  within  one  of  the 
categories  of  an  "accredited  investor" 
under  rule  501(a)  of  Regulation  D.  An 
"Eligible  Family  Member"  is  a  spouse, 
parent,  child,  spouse  of  child,  brother, 
sister,  or  grandchild  of  an  Eligible 
Employee.  A  "Qualified  Entity"  is:  (a)  A 
trust  of  which  the  trustee,  grantor,  and/ 
or  beneficiary  is  an  Eligible  Employee; 
fb)  a  partnership,  corporation,  or  other 
entity  controlled  by  an  Eligible 
Employee;  ^  or  (c)  a  trust  or  other  entity 


established  solely  for  the  benefit  of 
eligible  Family  Members  of  an  Eligible 
Employee. 

7.  The  terms  of  a  Partnership  will  be 
fully  disclosed  to  each  Eligible 
Employee  and,  if  applicable,  to  a 
Qualified  Participant  of  the  Eligible 
Employee,  at  the  time  the  Eligible 
Employee  is  invited  to  participate  in  the 
Partnership.  Each  Partnership  will  send 
audited  financial  statements  to  each 
Participant  within  120  days  or  as  soon 
as  practicable  after  the  end  of  its  fiscal 
year.  In  addition,  each  Participant  will 
receive  a  copy  of  Schedule  K-1  showing 
the  Participant's  share  of  income, 
credits,  reductions,  and  other  tax  items. 

8.  Interests  in  a  Partnership  will  be 
non-transferable  except  with  the  prior 
written  consent  of  the  General  Partner. 
No  person  will  be  admitted  into  a 
Partnership  unless  the  person  is  an 
Eligible  Employee,  a  Qualified 
Participant  of  an  Eligible  Employee,  or 
a  BFC  entity.  No  sales  load  will  be 
charged  in  connection  with  the  sale  of 
Interests. 

9.  An  Eligible  Employee's  Interest 
may  be  subject  to  repurchase  upon 
termination  of  such  employee  from  BFC 
Group,  Upon  repurchase,  the  General 
Partner  will  pay  to  the  Eligible 
Employee  at  least  the  lesser  of  (a)  the 
amount  actually  paid  by  the  Eligible 
Employee  to  acquire  the  Interest  (less 
prior  distributions,  plus  interest  and 
dividends),  and  (b)  the  fair  market  value 
of  the  Interest  as  determined  at  the  time 
of  termination  by  the  General  Partner. 
The  terms  of  any  repurchase  provisions 
will  apply  equally  to  any  Qualified 
Participant  of  an  eligible  employee. 

10.  Subject  to  the  terms  of  the 
applicable  limited  partnership 
agreement,  a  Partnership  will  be 
permitted  to  enter  into  transactions 
involving:  (a)  A  BFC  entity;  (b)  a 
portfolio  company;  (c)  any  Partner  or 
any  person  or  entity  affiliated  with  a 
Partner;  (d)  an  investment  fund  or 
separate  accoimt  that  is  organized  for 
the  benefit  of  investors  who  are  not 
affiliated  with  and  over  which  a  BFC 
entity  will  exercise  investment 
discretion  (a  "Third  Party  Fund");  or  (e) 
any  partner  or  other  investor  of  a  Third 
Party  Fund  that  is  not  affiliated  with 
BFC  Group  (a  "Third  Party  Investor"). 
These  transaction  may  include  a 
Partnership's  purchase  or  sale  of  an 
investment  or  an  interest  from  or  to  anv 


-"Partner"  means  any  partner  of  a  Partnership, 
including  the  General  Partner. 

'The  inclusion  of  partnerships,  corporations,  or 
other  entities  controlled  by  an  Eligible  Employee  in 
the  definition  of  "Qualified  Entity"  is  intended  to 


enable  Eligible  Employees  to  make  investments  in 
the  Partnerships  through  personal  investment 
vehicles  for  the  purpose  of  personal  and  family 
investment  and  e.state  planning  objectives.  Eligible 
Emplovees  will  exercise  investment  discretion  or 
control  over  these  investment  vehicles,  thereby 
creating  a  close  nexus  between  BFC  Group  and 
these  investment  vehicles. 


BFC  entity  or  Third  Party  Fimd,  acting 
as  principal.  Prior  to  entering  into  these 
transactions,  the  General  Partner  must 
determine  that  the  terms  are  fair  to  the 
Participants. 

1 1 .  No  Partnership  will  acquire  any 
security  issued  by  a  registered 
investment  company  if,  immediately 
after  such  acquisition,  the  Partnership 
would  own  more  than  3%  of  the 
outstanding  voting  stock  of  the 
registered  investment  companv. 

12.  A  BFC  entity  (including  the 
General  Partner),  acting  as  agent  or 
broker,  may  receive  placement  fees, 
advisory  fees,  or  other  compensation 
from  a  Partnership  in  connection  with  a 
Partnership's  purchase  or  sale  of 
securities,  provided  the  placement  fees, 
advisory  fees,  or  other  compensation  are 
"usual  and  customar\\  "  subject  to  the 
requirements  described  below.  A  BFC 
entity,  including  the  General  Partner, 
also  may  be  compensated  for  services  to 
entities  in  which  the  Partnerships  invest 
and  to  entities  that  are  competitors  of 
these  entities. 

Applicants'  Legal  Analysis 

1.  Section  6(b)  of  the  Act  provides,  in 
part,  that  the  SEC  will  exempt 
employees'  securities  companies  from 
the  provisions  of  the  Act  to  the  extent 
that  the  exemption  is  consistent  with 
the  protection  of  investors.  Section  6(b) 
provides  that  the  SEC  will  consider,  in 
determining  the  provisions  of  the  Act 
from  which  the  company  should  be 
exempt,  the  company's  form  of 
organization  and  capital  structure,  the 
persons  owning  and  controlling  its 
securities,  the  price  of  the  company's 
securities  and  the  amount  of  any  sales 
load,  how  the  company's  funds  are 
invested,  and  the  relationship  between 
the  company  and  the  issuers  of  the 
securities  in  which  it  invests.  Section 
2(a)(13)  defines  an  employees'  security 
company,  in  relevant  part,  as  any 
investment  company  all  of  whose 
securities  are  beneficially  owned:  (a)  By 
current  or  former  employees,  or  person 
on  retainer,  of  one  or  more  affiliated 
employers:  (b)  by  immediate  family 
members  of  such  persons;  or  (c)  by  such 
employer  or  employers  together  with 
any  of  the  persons  in  (a)  or  (b). 

2.  Section  7  of  the  Act  generally 
prohibits  an  investment  company  that  is 
not  registered  under  section  8  of  the  Act 
from  selling  or  redeeming  its  securities. 
Section  6(e)  provides  that,  in  connection 
with  any  order  exempting  an  investment 
company  from  any  provision  of  section 
7,  certain  provisions  of  the  Act,  as 
specified  by  the  SEC,  will  be  applicable 
to  the  company  and  other  persons 
dealing  with  the  company  as  though  the 
company  were  registered  under  the  Act. 


83108 


Federal  Register/ Vol.  65,  No.  251 /Friday,  December  29.  2000 /Notices 


Applicants  request  an  order  under 
sections  6(b)  and  6(e)  of  the  Act  for  an 
exemption  from  all  provisions  of  the  Act 
except  section  9.  section  17  (other  than 
certain  provisions  of  paragraphs  (a),  (d). 
(e).  (f).  (g)  and  (j)).  section  30  (other  than 
certain  provisif)ns  of  paragraphs  (a),  (b). 
(e).  and  (h)),  sections  36  through  53.  and 
the  rules  and  regulations  thereunder 

3.  Section  17(a)  generally  prohibits 
anv  affdiated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  an  affdiated  person,  acting  as 
principal,  from  knowingly  selling  or 
purchasing  any  security  or  other 
property  to  or  from  the  company. 
Applicants  request  an  exemption  from 
section  17(a)  to:  (a)  Permit  a  BFC  entity 
or  a  Third  Party  Fund,  acting  as 
principal,  to  engage  in  any  transaction 
directly  or  indirectly  with  any 
Partnership  or  any  company  controlled 
bv  the  Partnership;  (b)  permit  any 
Partnership  to  invest  in  or  engage  in  any 
transaction  with  any  entity,  acting  as 
principal,  (i)  in  which  the  Partnership, 
any  company  controlled  by  the 
Partnership,  or  any  BFC  entity  or  Third 
Party  Fund  has  invested  or  will  invest, 
or  (ii)  with  which  the  Partnership,  any 
company  controlled  by  the  Partnership, 
or  any  BFC  entity  or  Third  Party  Fund 

is  or  will  become  otherwise  affiliated; 
and  (c)  permit  any  Third  Partv  Investor, 
acting  as  principal,  to  engage  in  any 
transaction  directly  or  indirectly  with 
any  Partnership  or  any  company 
controlled  by  the  Partnership. 

4.  Applicants  state  that  an  exemption 
from  section  17(a)  is  consistent  with  the 
protection  of  investors  and  is  necessary 
to  promote  the  purpose  of  the 
Partnerships.  Applicants  state  that  the 
Participants  in  each  Partnership  will  be 
fully  informed  of  the  extent  of  the 
Partnership's  dealings  with  BFC  Group. 
Applicants  also  state  that,  as 
professionals  employed  in  the 
investment  banking  and  financial 
services  businesses.  Participants  will  be 
able  to  understand  and  evaluate  the 
attendant  risks.  .Applicants  assert  that 
the  community  of  interest  among  the 
Participants  and  BFC  Group  will 
provide  the  best  protection  against  anv 
risk  of  abuse 

5.  Section  17(d)  of  the  ,\ct  and  rule 
17d-l  prohibit  any  affiliated  person  or 
principal  underwriter  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person  or  principal 
underwriter,  acting  as  principal,  from 
participating  in  any  joint  arrangement 
with  the  company  unless  authorized  bv 
the  SEC.  Applicants  request  relief  to 
permit  affiliated  persons  of  each 
Partnership,  or  affiliated  persons  of  anv 
of  these  persons,  to  participate  in,  or 
effect  anv  transaction  in  connection 


with,  any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  in 
which  the  Partnership  or  a  company 
controlled  by  the  Partnership  is  a 
participant 

6  Applicants  submit  that  it  is  likely 
that  suitable  investments  will  be 
brought  to  the  attention  of  a  Partnership 
becau.se  of  Us  affiliation  with  BFC 
Group,  or  BFC  Group's  large  capital 
resources,  and  its  experience  in 
structuring  complex  transactions. 
.Applicants  also  submit  that  the  types  of 
investment  opportunities  considered  by 
a  Partnership  often  require  each  investor 
to  make  funds  available  in  an  amount 
that  may  be  substantially  greater  than 
what  a  Partnership  may  make  available 
on  its  own.  Applicants  contend  that,  as 
a  result,  the  only  way  in  which  a 
Partnership  may  be  able  to  participate  in 
these  opportunities  may  be  to  co-invest 
with  other  persons,  including  its 
affiliates  Applicants  note  that  each 
Partnership  will  be  primarily  organized 
for  the  benefit  of  employee  Participants 
as  an  incentive  for  them  to  remain  with 
BFC  Group  and  for  the  generation  and 
maintenance  of  goodwill.  Applicants 
believe  that,  if  co-investments  with  BFC 
tinnip  are  prohibited,  the  appeal  of  the 
Partnerships  would  be  significantly 
diminished.  Applicants  assert  that 
Eligible  Employees  wish  to  participate 
in  co-investment  opportunities  because 
they  believe  that:  (a)  The  resources  of 
BFC  Group  enable  it  to  analyze 
investment  opportunities  to  an  extent 
that  individual  employees  would  not  be 
able  to  duplicate;  (b)  investments  made 
by  BFC  Group  will  not  be  generally 
available  to  investors  even  of  the 
financial  status  of  the  Eligible 
Employees:  and  (c)  Eligible  Employees 
will  be  able  to  pool  their  investment 
resources,  thus  ac:hieving  greater 
diversification  of  their  individual 
investment  portfolios. 

7.  .Applicants  assert  that  the  fiexibility 
to  structure  co-investments  and  joint 
investments  will  not  involve  abuses  of 
the  type  section  17(d)  and  rule  17d-l 
were  designed  to  prevent.  Applicants 
state  that  the  concern  that  permitting  co- 
investments  by  BFC  Group  and  a 
Partnership  might  lead  to  less 
advantageous  treatment  of  the 
Partnership  will  be  mitigated  by  the  fact 
that  BFC  Group  will  be  acutely 
concerned  with  its  relationship  with  the 
personnel  who  invest  in  such 
Partnership  and  the  fact  that  senior 
officers  and  directors  of  BFC  Group 
entities  will  be  investing  in  such 
Partnership  Finally,  applicants  contend 
that  the  possibility  that  a  Partnership 
may  be  disadvantaged  by  the 
participation  of  an  affiliate  in  a 
transaction  will  be  minimized  by 


compliance  with  the  lockstep 
procedures  described  in  condition  3 
below.  Applicants  believe  that  this 
condition  will  ensure  that  a  Partnership 
will  co-invest  side-by-side  and  pro  rata 
with,  and  on  at  least  as  favorable  terms 
as,  a  BFC  entity. 

8.  Co-investments  with  Third  Party 
Funds,  or  by  a  BFC  entity  pursuant  to 

a  contractual  obligation  to  a  Third  Party 
Fund,  will  not  be  subject  to  condition  3, 
Applicants  note  that  it  is  common  for  a 
Third  Party  Fund  to  require  that  BFC 
Group  invest  its  own  capital  in  Third 
Party  Fund  investments,  and  that  the 
BFC  Group  investments  be  subject  to 
substantially  the  same  terms  as  those 
applicable  to  the  Third  Party  Fund. 
Applicants  believe  it  is  important  that 
the  interests  of  the  Third  Party  Fund 
take  priority  over  the  interests  of  the 
Partnerships,  and  that  the  Third  Party 
Fund  not  be  burdened  or  otherwise 
affected  by  activities  of  the  Partnerships. 
In  addition,  applicants  assert  that  the 
relationship  of  a  Partnership  to  a  Third 
Party  Fund  is  fundamentally  different 
from  a  Partnership's  relationship  to  BFC 
Group.  Applicants  contend  that  the 
focus  of.  and  the  rationale  for,  the 
protections  contained  in  the  requested 
relief  are  to  protect  the  Partnerships 
from  any  overreaching  by  BFC  Group  in 
the  employer/employee  context, 
whereas  the  same  concerns  are  not 
present  with  respect  to  the  Partnerships 
vis-a-vis  a  Third  Party  Fund. 

9.  Section  17(e)  and  rule  17e-l  limit 
the  compensation  an  affiliated  person 
may  receive  when  acting  as  agent  or 
broker  for  a  registered  investment 
company.  Applicants  request  an 
exemption  from  section  17(e)  to  permit 
a  BFC  entity  (including  the  General 
Partner),  that  acts  as  an  agent  or  broker, 
to  receive  placement  fees,  advisory  fees, 
or  other  compensation  from  a 
Partnership  in  connection  with  the 
purchase  or  sale  by  the  Partnership  of 
securities,  provided  that  the  fees  or 
other  compensation  is  deemed  "usual 
and  customary."  Applicants  state  that 
for  the  purposes  of  the  application,  fees 
or  other  compensation  that  is  charged  or 
received  by  a  BFC  entity  will  be  deemed 

"usual  and  customary"  only  if:  (a)  The 
Partnership  is  purchasing  or  selling 
securities  with  other  unaffiliated  third 
parties,  including  a  Third  Party  Fund; 
(b)  the  fees  or  compensation  being 
charged  to  the  Partnership  are  also  being 
charged  to  the  unaffiliated  third  parties, 
including  Third  Party  Funds;  and  (c)  the 
amount  of  securities  being  purchased  or 
sold  by  the  Partnership  does  not  exceed 
50%  of  the  total  amount  of  securities 
being  purchased  or  sold  by  the 
Partnership  and  the  unaffiliated  third 
parties,  including  Third  Party  Funds. 
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Applicants  assert  that,  because  BFC 
Group  does  not  wish  it  to  appear  as  if 
it  is  favoring  the  Partnerships, 
compliance  with  section  17(e)  would 
prevent  a  Partnership  from  participating 
in  transactions  where  the  Partnership  is 
being  charged  lower  fees  than 
unaffiliated  third  parties.  Applicants 
assert  that  the  fees  of  other 
compensation  paid  by  a  Partnership  to 
a  BFC  entity  will  be  the  same  as  those 
negotiated  at  arm's  length  with 
unaffiliated  third  parties. 

10.  Rule  17e-l(D)  requires  that  a 
majority  of  directors  of  the  General 
Partner  who  are  not  "interested 
persons"  (as  defined  in  section  2 (a) (19) 
of  the  Act)  take  actions  and  make 
approvals  regarding  commissions,  fees, 
or  other  remuneration.  Applicants 
request  an  exemption  from  rule  17e-l  to 
the  extent  necessary  to  permit  each 
Partnership  to  comply  with  the  rule 
without  having  a  majority  oflhe 
managers  of  the  General  Partner  who  are 
not  interested  persons  take  actions  and 
make  determinations  as  set  forth  in  the 
rule.  Apphcants  state  that  because  all 
the  managers  of  the  General  Partner  will 
be  affiliated  persons,  without  the  relief 
requested,  a  Partnership  could  not 
comply  with  rule  17e-l.  Applicants 
state  that  each  Partnership  will  comply 
with  rule  17e-l  by  having  a  majority  of 
the  managers  of  the  General  Partner  take 
actions  and  make  approvals  as  are  set 
forth  in  rule  1 7e-l .  Applicants  state  that 
each  Partnership  will  comply  with  all 
other  requirements  of  rule  1 7e-l  for  the 
transactions  described  above  in  the 
discussion  of  section  17(e). 

11.  Section  17(f)  designates  the 
entities  that  may  act  as  investment 
company  custodians,  and  rule  17f-l 
imposes  certain  requirements  when  the 
custodian  is  a  member  of  a  national 
securities  exchange.  Applicants  request 
an  exemption  from  section  1 7(f)  and 
rule  17f-l  to  permit  a  BFC  entity  to  act 
as  custodian  of  Partnership  assets 
without  a  written  contfact,  as  would  be 
required  by  rule  17f-l(a).  Applicants 
also  request  an  exemption  from  the  rule 
17f-l  (b)(4)  requirement  that  an 
independent  accountant  periodically 
verify  the  assets  held  by  die  custodian. 
Applicants  beheve  that,  because  of  the 
community  of  interest  between  BFC 
Group  and  the  Partnerships  and  the 
existing  requirement  for  an  independent 
audit,  compliance  with  these 
requirements  would  be  unnecessarily 
burdensome  and  expensive.  Applicants 
will  comply  with  all  other  requirements 
of  rulel7f-l. 

12.  Section  17(g)  and  rule  17g-l 
generally  require  the  bonding  of  officers 
and  employees  of  a  registered 
investment  company  who  have  access  to 


its  securities  or  funds.  Rule  1 7g-l 
requires  that  a  majority  of  directors  who 
are  not  interested  persons  take  certain 
actions  and  give  certain  approvals 
relating  to  fidehty  bonding.  Applicants 
request  exemptive  relief  to  permit  the 
General  Partner's  officers  and  directors, 
who  may  be  deemed  interested  persons, 
to  take  actions  and  make  determinations 
set  forth  in  the  rule.  Applicants  state 
that,  because  all  the  directors  of  the 
General  Partner  will  be  affiliated 
persons,  a  Partnership  could  not  comply 
with  rule  17g-l  without  the  requested 
relief.  Specifically,  each  Partnership 
vkdll  comply  with  rule  1 7g-l  by  having 
a  majority  of  the  Partnership's  directors 
take  actions  and  make  determinations  as 
are  set  forth  in  rule  1 7g-l .  Applicants 
also  state  that  each  Partnership  will 
comply  with  all  other  requirements  of 
rule  17g-l. 

13.  Section  17(j)  and  paragraph  (b)  of 
rule  1 7j-l  make  it  unlawful  for  certain 
enumerated  persons  to  engage  in 
fraudulent  or  deceptive  practices  in 
connection  with  the  purchase  or  sale  of 
a  security  held  or  to  be  acquired  by  a 
registered  investment  company.  Rule 
17J-1  also  requires  that  every  registered 
investment  company  adopt  a  written 
code  of  ethics  and  that  every  access 
person  of  a  registered  investment 
company  report  personal  securities 
transactions.  Applicants  request  an 
exemption  from  the  provisions  of  rule 
17J-1,  except  for  the  anti-fraud 
provisions  of  paragraph  (b),  because 
they  are  uimecessarily  burdensome  as 
applied  to  the  Partnerships. 

14.  Applicants  request  an  exemption 
from  the  requirements  in  sections  30(a), 
30(b)  and  30(e),  and  the  rules  under 
those  sections,  that  registered 
investment  companies  prepare  and  file 
with  the  SEC  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  statements.  Applicants 
contend  that  the  forms  prescribed  by  the 
SEC  for  periodic  reports  have  little 
relevance  to  the  Partnerships  and  would 
entail  administrative  and  legal  costs  that 
outweigh  any  benefit  to  the  Participants. 
Applicants  request  exemptive  relief  to 
the  extent  necessary  to  permit  each 
Partnership  to  report  aimually  to  its 
Participants.  Applicants  also  request  an 
exemption  from  section  30(h)  to  the 
extent  necessary  to  exempt  the  General 
Partner  of  each  Partnership  and  any 
other  persons  who  may  be  deemed  to  be 
members  of  an  advisory  board  of  a 
Partnership  from  filing  Forms  3,  4  and 

5  under  section  16(a)  of  the  Exchange 
Act  with  respect  to  their  ownership  of 
Interests  in  the  Partnership.  Applicants 
assert  that,  because  there  will  be  no 
trading  market  and  the  transfers  of 
Interests  will  be  severely  restricted. 


these  filings  are  unnecessary  for  the 
protection  of  investors  and  burdensome 
to  those  required  to  make  them. 

Applicants'  Conditioiis 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  proposed  transaction 
otherwise  prohibited  by  section  1 7(a)  or 
section  17(d)  and  rule  17d-l  to  which 

a  Partnership  is  a  party  (the  "Section  17 
Transaction")  will  be  effected  only  if  the 
General  Partner  determines  that:  (a)  The 
terms  of  the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
fair  and  reasonable  to  the  Partners  of 
such  Partnership  and  do  not  involve 
overreaching  of  such  Partnership  or  its 
Participants  on  the  part  of  any  person 
concerned;  and  (b)  the  transaction  is 
consistent  with  the  interests  of  the 
Partners  of  such  Partnership,  and  the 
Partnership's  organizational  documents, 
and  such  Partnership's  reports  to  its 
Partners.  In  addition,  the  General 
Partner  of  each  Partnership  will  record 
and  preserve  a  description  of  the 
Section  17  Transactions,  the  General 
Partner's  findings,  the  information  or 
materials  upon  which  the  General 
Partner's  findings  are  based,  and  the 
basis  for  the  findings.  All  records 
relating  to  an  investment  program  will 
be  maintained  until  the  termination  of 
the  investment  program  and  at  least  two 
years  thereafter,  and  will  be  subject  to 
examination  by  the  SEC  and  its  staff.-* 

2.  In  connection  with  the  Section  17 
Transactions,  the  General  Partner  of 
each  Partnership  will  adopt,  and 
periodically  review  and  update, 
procedures  designed  to  ensure  that 
reasonable  inquiry  is  made,  prior  to  the 
consummation  of  any  Section  17 
Transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  underwriter  for  such 
Partnership,  or  any  affiliated  person  of 
the  affiliated  person,  promoter,  or 
principal  underwriter. 

3.  The  General  Partner  of  each 
Partnership  will  not  invest  the  funds  of 
such  Partnership  in  any  investment  in 
which  a  "Co-Investor"  (as  defined 
below)  has  acquired  or  proposes  to 
acquire  the  same  class  of  securities  of 
the  same  issuer,  if  the  investment 
involves  a  joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  such  Partnership  and 
the  Co-Investor  are  participants,  imless 
the  Co-Investor,  prior  to  disposing  of  all 


*  Each  Partnership  will  preserv  e  the  account;,, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  vears. 
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or  part  of  its  investment:  (a)  Gives  the 
General  Partner  sufficient,  but  not  less 
than  one  day's,  notice  of  its  intent  to 
dispose  of  its  investment;  and  (b) 
refrains  from  disposing  of  its  investment 
unless  the  Partnership  has  the 
opportunity  to  dispose  of  the 
Partnerships  investment  prior  to  or 
concurrently  with,  on  the  same  terms  as. 
and  pro  rata  with  the  Co-Investor.  The 
term  "Co-Investor  "  with  respect  to  any 
Partnership  means  any  person  who  is: 
(a)  An  "affiliated  person"  (as  defined  in 
section  2(a)(3)  of  the  Act)  of  the 
Partnership  (other  than  a  Third  Party 
Fund):  (b)  BFC  Group:  (c)  an  officer  or 
director  of  BFC  Group:  or  (d)  an  entity 
(other  than  a  Third  Party  Fund)  in 
which  the  General  Partner  acts  as  a 
general  partner  or  has  a  similar  capacity 
to  control  the  sale  or  other  disposition 
of  the  entity's  securities.  The 
restrictions  contained  in  this  condition, 
however,  will  not  be  deemed  to  limit  or 
prevent  the  disposition  of  an  investment 
by  a  Co-Investor:  (a)  To  its  direct  or 
indirect  wholly-owned  subsidiary,  to 
any  company  (a  "Parent")  of  which  the 
Co-Investor  is  a  direct  or  indirect 
wholly-owned  subsidiary,  or  to  a  direct 
or  indirect  wholly-owned  subsidiary  of 
its  Parent:  (b)  to  immediate  family 
members  of  the  Co-Investor  or  a  trust  or 
other  investment  vehicle  established  for 
any  immediate  family  member:  (c)  when 
the  investment  comprises  securities  that 
are  listed  on  anv  exchange  registered  as 
d  national  securities  exchange  under 
section  6  of  the  Exchange  Act;  (d)  when 
the  investment  comprises  securities  that 
are  national  market  system  securities 
pursuant  to  section  nA(a)(2)  of  the 
Exchange  .Act  and  nile  1 1  Aa2-1  under 
the  Exchange  Act:  (e)  when  the 
investment  comprises  government 
securities  as  defined  in  section  2{a)(16) 
of  the  Act  or  other  money  market 
instruments;  or  (f)  when  the  investment 
comprises  securities  that  are  listed  on  or 
traded  on  anv  foreign  securities 
exchange  or  board  of  trade  that  satisfies 
regulatory  requirements  under  the  law 
of  the  jurisdiction  in  which  such  foreign 
securities  exchange  or  board  of  trade  is 
organized  similar  to  those  that  apply  to 
a  national  securities  exchange  or  a 
national  market  system  for  securities. 
4.  Each  Partnership  and  the  General 
Partner  will  maintain  and  preserve,  for 
the  life  of  such  Partnership  and  at  least 
two  years  thereafter,  the  accounts, 
books,  and  other  documents  that 
constitute  the  record  forming  the  basis 
for  the  audited  financial  statements  that 
are  to  be  provided  to  the  Participants  in 
the  Partnership,  and  each  annual  report 
of  such  Partnership  required  to  be  sent 
to  such  Participants,  and  agree  that 


these  records  will  be  subject  to 
examination  by  the  SEC  and  its  Staff.  ^ 

5.  The  General  Partner  of  each 
Partnership  will  send  to  each 
Participant  in  such  Partnership  who  had 
an  interest  in  any  capital  account  of 
such  Partnership,  at  any  time  during  the 
fiscal  year  then  ended.  Partnership 
financial  statements  audited  by  the 
Partnership's  independent  accountants. 
At  the  end  of  each  fiscal  year,  the 
General  Partner  will  make  a  valuation  or 
have  a  valuation  made  of  all  of  the 
assets  of  the  Partnership  as  of  the  fiscal 
year  end  in  a  manner  ccmsistent  with 
customary  practice  with  respect  to  the 
valuation  of  assets  of  the  kind  held  by 
the  Partnership.  In  addition,  within  120 
days  after  the  end  of  each  fiscal  year  of 
each  Partnership  or  as  soon  as 
practicable  thereafter,  the  General 
Partner  <jf  such  Partnership  will  send  a 
report  to  each  person  who  was  a 
Participant  in  the  Partnership  at  any 
time  during  the  fiscal  year  then  ended, 
setting  forth  the  tax  information 
necessarv  for  the  preparation  bv  the 
Participant  of  federal  and  state  income 
tax  returns. 

6.  If  purchases  or  sales  are  made  by 
a  Partnership  from  or  to  an  entity 
affiliated  with  the  Partnership  by  reason 
of  a  5%  or  more  investment  in  the  entity 
by  a  BFC  director,  officer,  or  employee, 
such  individual  will  not  participate  in 
the  Partnerships  determination  of 
whether  or  not  to  effect  the  purchase  or 
sale. 

For  the  SEC,  by  the  Division  of  Investmeiil 
Managument.  pursuant  to  delegated 
aiilhiiritv 
Margaret  H.  McFarland, 

Deputy  Sft  rftan 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24796;  File  No.  812-12282] 

First  Defined  Sector  Fund,  et  al.,  Notice 
of  Application 

IVwiiiti.T  Jl    JllOO, 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission  ") 

ACTION:  Notice  of  applic:ation  for  an 
order  of  exemption  under  Section  6(c)  of 
the  Investment  Company  Act  of  1940 
("1940  Act  ")  for  exemptions  from  the 
provisions  of  Sections  9(a).  13(a).  15(a) 


■*  F-ac  h  H^ruiership  will  preserve  the  accounts, 
booii!,  ami  Lithtir  ilocumpnls  required  to  be 
maintained  in  an  easily  accessible  place  for  the  firsi 
two  years. 


and  15(b)  of  the  1940  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder. 

Applicants:  First  Defined  Sector  Fund 
and  First  Trust  Advisors.  L.P. 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  any  existing  or  future 
portfolio  of  First  Defined  Sector  Fund 
("Trust")  designed  to  fund  insurance 
products  and  shares  of  any  other 
investment  company  or  series  thereof 
now  or  in  the  future  registered  under 
the  1940  Act  that  is  designed  to  fund 
insurance  products  and  for  which  First 
Trust  Advisors,  L.P.  ("First  Trust '),  or 
any  of  its  affiliates,  may  serve  as 
investment  adviser,  administrator, 
manager,  principal  underwriter  or 
sponsor  ("Future  Trusts")  (the  Trust, 
together  with  Future  Trusts  are  referred 
to,  collectively,  as  the  "Trusts"),  to  be 
sold  to  and  held  by  (1)  separate 
accounts  funding  variable  annuity  and 
variable  life  insurance  contracts  issued 
by  both  affiliated  and  unaffiliated  life 
insurance  companies;  (2)  qualified 
pension  and  retirement  plans  outside  of 
the  separate  account  context;  (3) 
separate  accounts  that  are  not  registered 
as  investment  companies  under  the 
1940  Act  pursuant  to  exemptions  ft-om 
registration  under  Section  3(c)  of  the 
1940  Act;  and  (4)  First  Trust  or  any  of 
its  affiliates. 

Filing  Date:  The  application  was  filed 
on  October  2,  2000.  and  amended  and 
restated  on  December  14,  2000. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  WTiting 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  January  16,  2001,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  ser\'ice. 
Hearing  requests  should  state  the  nature 
of  your  interest,  the  reason  for  the 
request,  and  the  issues  you  contest. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretar\-,  SEC.  450  5th 
Street,  NVV.,  Washington,  DC  20549- 
0609.  Applicants,  c/o  Eric  F.  Fess. 
Esquire,  Chapman  and  Cutler,  111  West 
Monroe  Street,  Chicago,  Illinois  60603. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Ronald  A.  Holinsky,  Senior  Counsel  or 
Lorna  MacLeod,  Branch  Chief.  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 
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SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0102  (tel.  (202) 
942-8090). 

Applicants'  Representatioiis 

1 .  The  Trust  is  a  Massachusetts 
business  trust  registered  as  an  open-end 
management  investment  company 
under  the  1940  Act.  The  Trust  currently 
consists  of  nine  separate  portfolios. 

2.  First  Trust  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
serves  as  the  investment  adviser  to  the 
Trust. 

3.  The  Trusts  intend  to  offer  its  shares 
representing  interests  in  each  fund,  and 
any  other  portfolio  established  by  the 
Trusts,  to  separate  accounts  of  both 
affiliated  and  unaffiliated  insurance 
companies  to  serve  as  the  investment 
vehicle  for  variable  aimuity  and  variable 
life  insurance  contracts  (collectively 
referred  to  as  "Variable  Contracts").  The 
insurance  companies  that  elect  to 
purchase  shares  of  one  or  more  portfolio 
are  collectively  referred  to  as 
"Participating  Insurance  Companies." 

4.  The  Trusts  also  intend  to  offer 
shares  representing  interests  in  their 
portfolios  directly  to  qualified  pension 
and  retirement  plans  ("Plans")  outside 
the  separate  account  context.  Shares  of 
the  portfolios  sold  to  Plans  will  be  held 
by  the  trustees  of  Plans  as  required  by 
Section  403(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA"). 

5.  The  Participating  Insurance 
Companies  will  establish  their  own 
separate  accounts.  Each  Participating 
Insurance  Company  will  enter  into  a 
fund  participation  agreement  with  the 
portfolios  on  behalf  of  its  Participating 
Separate  Account  and  will  have  the 
legal  obligation  of  satisfying  all 
requirements  under  state  and  federal 
law.  The  role  of  the  Trusts,  so  far  as  the 
federal  securities  laws  are  applicable, 
will  be  to  offer  their  shares  to  separate 
accounts  of  Participating  Insurance 
Companies  and  to  Plans  and  to  fulfill 
any  conditions  that  the  Commission 
may  impose  upon  granting  the  order 
requested  in  the  application. 

6.  Plans  may  choose  the  Fund  (or  any 
series  thereof)  as  their  sole  investment 
or  as  one  of  several  investments.  Plan 
participants  may  or  may  not  be  given  an 
investment  choice  depending  on  die 
Plan  itself.  Shares  of  die  portfolios  sold 
to  Plans  would  be  held  by  the  trustee(s) 
of  the  Plans  as  mandated  by  Section 
403(a)  of  ERISA. 


7.  Shares  of  the  portfolios  also  may  be 
offered  and  sold  to  a  portfolio's 
investment  adviser  or  an  affiliate 
pursuant  to  Treasury  Regulation  1.817- 
5(n(3)(ii). 

8.  Applicants  state  that  the  Treasury- 
Department  Regulations  permit  such 
sales  as  long  as  the  return  on  shares 
held  by  the  adviser  or  such  an  affiliate 
is  computed  in  the  same  manner  as  for 
shares  held  by  a  separate  account,  the 
adviser  or  such  affiliate  does  not  intend 
to  sell  shares  of  the  portfolios  held  by 

it  to  the  public,  and  the  adviser  or  such 
affiliate  holds  such  shares  only  in 
connection  with  the  creation  or    . 
management  of  a  portfolio. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptive  relief  from  Sections  9(a). 
13(a),  15(a)  and  15(b)  of  the  1940  Act 
and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the 
portfolios  to  be  offered  and  sold  to 
variable  annuity  and  variable  life 
insurance  separate  accounts  of  both 
affiliated  and  unaffiliated  insurance 
companies.  Plans,  and  First  Trust  and 
its  affiliates. 

2.  Section  6(c)  of  the  1940  Act 
provides,  in  part,  that  the  Commission, 
by  order  upon  application,  may 
conditionally  or  unconditionally 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions,  from 
any  provision  of  the  1940  Act.  or  the 
rules  or  regulations  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  bv  the  policy  and 
provisions  of  the  1940  Act. 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a).  13(a). 
15(a).  and  15(b)  of  the  1940  Act.  The 
exemptions  granted  by  Rule  6e-2(b)(15) 
are  available,  however,  only  where  the 
management  investment  company 
underlying  the  separate  account 
("underlying  fund")  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
any  affiliated  life  insurance  company 

.  .  ."  Therefore,  the  relief  granted  by 
Rule  6e-2(b)(l5)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 


also  offers  its  shares  to  a  variable 
annuity  or  flexible  premium  variable 
life  insurance  separate  account  of  the 
same  company  or  of  any  affiliated  life 
insurance  company.  The  use  of  a 
common  management  investment 
company  as  the  underlying  investment 
medium  for  both  variable  annuity  and 
variable  life  insurance  separate  accounts 
of  the  same  insurance  company  or  of 
any  affiliated  life  insurance  companv  is 
referred  to  herein  as  "mixed  funding." 
In  addition,  the  relief  granted  by  Rule 
6e-2(b)(15)  is  not  available  if  shares  of 
the  underlying  management  investment 
company  are  offered  to  variable  annuitv 
or  variable  life  insurance  separate 
accounts  of  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for  both 
variable  annuity  and  variable  life 
insurance  sepeirate  accounts  of  the  same 
insurance  company  or  of  any 
unaffiliated  life  insurance  company  is 
referred  to  herein  as  "shared  funding." 

4.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  separate 
account,  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a),  15(a),  and  15(b)  of  the  1940  Act.     . 
The  exemptions  granted  by  Rule  6e- 
3(T)(b)(15}  are  available,  however,  only 
where  the  separate  account's  underlying 
fund  offers  its  shares  "exclusively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
offering  either  scheduled  contracts  or 
flexible  contracts,  or  both;  or  which  also 
offer  their  shares  to  variable  annuity 
separate  accounts  of  the  life  insurer  or 
of  an  affiliated  life  insurance  company, 
or  which  offer  their  shares  to  any  such 
life  insurance  company  in  consideration 
solely  for  advances  made  by  the  life 
insurer  in  connection  with  the  operation 
of  the  separate  account.  .   .     "Therefore, 
Rule  6e-3(T)(b)(15)  permits  mixed 
funding  with  respect  to  a  flexible 
premium  variable  life  insurance 
separate  account.  However,  Rule  6e- 
3(T)(b)(15)  does  not  permit  shared 
funding  because  the  relief  granted  bv 
Rule  6e-3(T)(b)(15)  is  not  available  with 
respect  to  a  flexible  premium  variable 
life  insurance  separate  account  that 
ow'ns  shares  of  a  management 
investment  company  that  also  offers  its 
shares  to  separate  accounts  (including 
flexible  premium  variable  life  insurance 
separate  accounts)  of  unaffiliated  life 
insurance  companies. 

5,  Applicants  state  that  the  current  tax 
law  permits  the  Fund  to  increase  its 
asset  base  through  the  sale  of  shares  to 
Plans.  Section  817(h)  of  the  Code 
imposes  certain  diversification 
standards  on  the  underlying  assets  of 
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the  variable  contracts.  The  Code 
provides  that  such  contracts  shall  not  be 
treated  as  an  annuity  contract  or  life 
insurance  contract  for  any  period  during 
which  the  investments  are  not 
adequatelv  diversified  in  accordance 
with  regulations  prescribed  by  the 
Treasury  Department.  Treasury 
regulations  provide  that,  to  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  an  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  more  insurance 
companies.  The  regulations  do  contain 
certain  exceptions  to  this  requirement, 
however,  one  of  which  permits  shares  of 
an  investment  company  to  be  held  by 
the  trustee  of  a  Plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  bv  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  contracts  (Treas.  Reg. 
1.8  17-5(f)(3)(iii)). 

6.  Applicants  state  that  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6e-3(T)Cb)(15)  preceded  the  issuance  of 
these  Treasmy  regulations  which  made 
it  possible  for  shares  of  a  portfolio  to  be 
held  bv  the  trustee  of  a  Plan  without 
adversely  affecting  the  ability  of  shares 
of  the  Fund  to  also  be  held  by  the 
separate  accounts  of  insurance 
companies  in  connection  with  their 
variable  life  insurance  contracts.  Thus, 
Applicants  assert  that  the  sales  of  shares 
of  a  portfolio  to  separate  accounts 
through  which  variable  life  insurance 
contracts  are  issued  and  Plans  could  not 
have  been  envisioned  at  the  time  of  the 
adoption  of  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15).  given  the  then-current  tax 
law 

7   Section  4(d){3)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  act  as  investment  adviser  to. 
or  principal  underwriter  for.  anv 
registered  open-end  investment 
compaB|'  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Sections  9(a)(1)  or  (2). 
Rules  6e-2(b)(15)(i)  and  (ii),  and  6e- 
3(T)(b)(15)(i)  and  (ii)  provide  partial 
exemptions  from  Section  9(a)  under 
certain  circumstances,  subject  to  the 
limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
application  of  eligibility  restrictions  to 
affiliated  individuals  or  companies  that 
directly  participate  in  the  management 
of  the  underlying  management 
investment  company. 

8.  Applicants  state  that  the  relief 
provided  by  Rules  6e-2(b)(15)  and  6e- 
3(T)fb)(15)  permits  the  life  insurer  to 
ser\e  as  the  underlying  fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 


pursuant  to  Section  9(a)  are 
participating  in  the  management  or 
administration  of  the  fund.  Applicants 
state  that  the  partial  relief  from  Section 
9(a)  provided  bv  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15).  in  effect,  limits  the 
amount  of  monitoring  necessary  to 
ensure  compliance  with  Section  9  to 
that  which  is  appropriate  in  light  of  the 
policy  and  purposes  of  Section  9. 
Applicants  assert  that  it  is  not  necessary 
for  the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  to  apply 
the  provisions  of  Section  9(a)  to  the 
many  individuals  in  an  insurance 
company  complex,  most  of  whom 
typically  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  funding  the  separate 
accounts.  Applicants  assert  that  it  also 
is  unnecessaiy  to  apply  the  restrictions 
of  Section  9(a)  to  the  many  individuals 
in  various  unaffiliated  insurance 
companies  (or  affiliated  companies  of 
participating  insurance  companies)  that 
may  utilize  the  Funds  as  a  funding 
medium  for  variable  contracts. 
Moreover.  Applicants  state  that  the 
appropriateness  of  the  relief  requested 
will  not  be  affected  by  the  proposed  sale 
of  shares  of  the  Fund  to  Plans,  because 
the  insulation  of  the  Fund  from  those 
individuals  who  are  disqualified  under 
the  1940  Act  remains  in  place. 

9  Applicants  state  that  Rules  6e- 
2(b)(15)(iii)  and  6e-3  [T]  (b)(15)  iii 
under  the  1940  Act  provide  exemptions 
from  the  pass-through  voting 
requirements  with  respect  to  several 
significant  matters,  assuming  the 
limitations  on  mixed  and  shared 
funding  are  obserA'ed. 

10.  Applicants  further  represent  that 
the  sale  of  portfolio  shares  to  Plans 
should  not  affect  the  relief  requested. 
With  respect  to  Plans,  there  is  no 
requirement  to  pass-through  voting 
rights  to  Plan  participants.  Shares  of  the 
portfolios  sold  to  Plans  would  be  held 
bv  the  trustees  of  such  Plans  as 
mandated  by  .Section  403(a)  of  ERISA 
Section  403(a)  also  provides  that  the 
trustees  must  have  exclusive  authoritv' 
and  discretion  to  manage  and  control 
the  Plan  with  two  exceptions:  (a)  When 
the  Plan  expressly  provides  that  the 
trustees  are  subject  to  the  direction  of  a 
named  fiduciary  who  is  not  a  trustee,  in 
which  case  the  trustees  are  subject  to 
proper  directions  made  in  accordance 
with  the  terms  of  the  Plan  and  not 
contrary  to  ERISA:  and  (b)  when  the 
authority  to  manage,  acquire  or  dispose 
of  assets  of  the  Plan  is  delegated  to  one 
or  more  investment  managers  pursuant 
to  Section  402(c)(3)  of  ERISA.  Unless 
one  of  the  two  exceptions  stated  in 
Section  403(a)  applies,  the  Plan  trustees 


have  exclusive  authority  and 
responsibility  for  voting  proxies. 

11.  Applicants  state  that  where  a 
named  fiduciary  appoints  an  investment 
manager,  the  investment  manager  has 
the  responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  the  named 
fiduciary.  Accordingly,  applicants 
submit  that  unlike  the  case  with 
insurance  company  separate  accounts, 
the  issue  of  the  resolution  of  material 
irreconcilable  conflicts  with  respect  to 
voting  is  not  present  with  respect  to 
Plans  since  such  Plans  are  not  entitled 
to  pass-through  voting  privileges. 

12.  Applicants  generally  expect  many 
Plans  to  have  their  trustee(s)  or  other 
fiduciaries  exercise  voting  rights 
attributable  to  investment  secimties 
held  by  the  Plan  in  their  discretion. 
Some  of  the  Plans,  however,  may 
provide  for  the  trustee(s),  or  investment 
adviser(s)  or  another  named  fiduciary  to 
exercise  voting  rights  in  accordance 
with  instructions  from  participants. 
Applicants  submit  that  where  a  Plan 
does  not  provide  participants  with  the 
right  to  give  voting  instructions,  there  is 
no  potential  for  rr^terial  irreconcilable 
conflicts  of  inter    •  between  or  among 
contract  owners  and  Plan  investors  with 
respect  to  voting  of  the  Fund's  shares. 
Applicants  further  submit  that  where  a 
Plan  does  provide  participants  with  the 
right  to  give  voting  instruction,  they  see 
no  reason  to  believe  that  participants  in 
Plans  generally,  or  those  in  a  particular 
Plan,  either  as  a  single  group  or  in 
combination  with  participants  in  other 
Plans,  would  vote  in  a  manner  that 
would  disadvantage  contract  owners. 
The  purchase  of  shares  of  the  Fund  by 
Plans  that  provide  voting  rights  does  not 
present  any  complications  not  otherwise 
occasioned  by  mixed  and  shared 
funding. 

13.  Applicants  submit  that  even  if  a 
Plan  were  to  hold  a  controlling  interest 
in  the  Fund,  such  control  would  not 
disadvantage  other  investors  in  the 
Fund  to  any  greater  extent  than  is  the 
case  when  any  institutional  shareholder 
holds  a  majority  of  the  voting  securities 
of  any  open-end  management 
investment  company.  In  this  regard 
applicants  submit  that  investment  in  the 
Fund  by  a  Plan  will  not  create  any  of  the 
voting  complications  occasioned  by 
mixed  and  shared  funding.  Unlike 
mixed  or  shared  funding.  Plan  investor 
voting  rights  cannot  be  frustrated  by 
veto  rights  of  insurers  of  state  regulators. 

14.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  presented 
by  the  granting  of  the  requested  relief. 
Applicants  assert  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
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company  is  licensed  to  do  business  in 
several  states.  Applicants  note  that 
where  different  Participating  Insurance 
Companies  are  domiciled  in  different 
states,  it  is  possible  that  the  state 
insurance  regulatory  body  in  a  state  in 
which  one  Participating  Insurance 
company  is  domiciled  could  require 
action  that  is  inconsistent  with  the 
requirements  of  other  insurance 
regulators  in  one  or  more  other  states  in 
which  other  Participating  Insurance 
Companies  are  domiciled.  Applicants 
submit  that  this  possibility  is  no 
different  or  greater  than  exists  where  a 
single  insurer  and  its  affiliates  offer 
their  insurance  products  in  several 
states. 

15.  Applicants  further  submit  that 
affiliation  does  not  reduce  the  potential 
for  differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  discussed  below  are 
designed  to  safeguard  against  any 
adverse  effects  that  these  differences 
may  produce.  If  a  particular  state 
insurance  regulator's  decision  conflicts 
with  the  majority  of  other  state 
regulators,  the  affected  insurer  may  be 
required  to  withdraw  its  Participating 
Separate  Account's  investment  in  the 
Fund. 

16.  Applicants  also  argue  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  when  a  Participating 
Insurance  Company  could  disregard 
contract  owner  voting  instructions. 
Potential  disagreement  is  limited  by  the 
requirement  that  disregarding  voting 
instructions  be  both  reasonable  and 
based  on  specified  good  faith 
determinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
voting  instructions  represents  a 
minority  position  or  would  preclude  a 
majority  vote  approving  a  particular 
change,  such  Participating  Insurance 
Company  may  be  required,  at  the 
election  of  the  Fund,  to  withdraw  its 
separate  account,  investment  in  the 
Fund.  No  change  or  penalty  will  be 
imposed  as  a  result  of  such  a 
withdrawal. 

17.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
the  Fund  with  mixed  funding  would,  or 
should,  be  materially  different  from 
what  those  policies  would,  or  should,  be 
if  the  Fund  supported  only  variable 
annuity  or  only  variable  life  insurance 
contracts.  Hence,  Applicants  state,  there 
is  no  reason  to  believe  that  conflicts  of 
interest  would  result  from  mixed 
funding.  Moreover,  Applicants 
represent  that  the  Fimd  will  not  be 
managed  to  favor  or  disfavor  any 
particular  insurer  or  type  of  contract. 


18.  As  noted  above.  Section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  assets  underlying  the 
variable  contracts  held  in  the  portfolios 
of  management  investment  companies. 
Treasury  Regulation  Section  1.817- 
5(f)(3)(iii),  which  establishes 
diversification  requirements  for  such 
portfolios,  specifically  permits,  among 
other  things,  "qualified  pension  or 
retirement  plans"  and  separate  accounts 
to  share  the  same  underlying 
management  investment  company. 
Therefore,  Applicants  assert  that  neither 
the  Code,  the  Treasury  regulations,  nor 
the  revenue  rulings  thereunder, 
recognize  or  proscribe  any  inherent 
conflicts  of  interest  if  qualified  plans, 
variable  annuity  separate  accounts,  and 
variable  life  separate  accounts  all  invest 
in  the  same  management  investment 
company. 

19.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  from  variable  contracts 
and  Plans  are  taxed,  the  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  the  Participating  Separate 
Account  or  a  Plan  cannot  net  purchase 
payments  to  make  the  distributions,  the 
Participating  Separate  Account  or  Plan 
will  redeem  shares  of  the  Fund  at  their 
net  asset  value  in  conformity  with  Rule 
22C-1  under  the  1940  Act  to  provide 
proceeds  to  meet  distribution  needs. 
The  Plan  will  then  make  distributions  in 
accordance  with  the  terms  of  the  Plan. 
The  life  insurance  company  will 
surrender  values  from  the  Separate 
Account  into  the  general  account  to 
make  distributions  in  accordance  with 
the  terms  of  the  variable  contract. 

20.  Applicants  state  that  the  sale  of 
shares  to  Plans  should  not  increase  the 
potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 
different  types  of  investors.  Applicants 
submit  that  there  should  be  very  little 
potential  for  such  conflicts  beyond  that 
which  would  otherwise  exist  between 
variable  annuity  and  variable  life 
insurance  contract  owners. 

21.  Applicants  also  state  that  it  is 
possible  to  provide  an  equitable  means 
of  giving  voting  rights  to  separate 
account  contract  owners  and  to  Plans. 
The  transfer  agent  for  the  Trusts  will 
inform  each  Participating  Insurance 
company  of  each  Participating  Separate 
Account's  share  ownership  in  the 
Trusts,  as  well  as  inform  the  trustees  of 
Plans  of  their  holdings.  The 
Participating  Insurance  company  then 
will  solicit  voting  instructions  in 
accordance  with  Rules  6e-2  and  6e- 
3(T),  as  applicable,  and  its  participation 
agreement  with  the  Trusts.  Shares  held 
by  Plans  will  be  voted  in  accordance 


with  applicable  law.  The  voting  rights 
provided  to  Plans  with  respect  to  shares 
of  the  Trusts  would  be  no  different  from 
the  voting  rights  that  are  provided  to 
Plans  with  respect  to  shares  of  funds 
sold  to  the  general  public. 

22.  Applicants  submit  that  the  ability 
of  the  Trusts  to  sell  its  shares  directly 
to  Plans  does  not  create  a  'senior 
security."  as  such  term  is  defined  under 
Section  12(g)  of  the  1940  Act.  with 
respect  to  any  contract  owner  as 
opposed  to  a  Plans  participant. 
Regardless  of  the  rights  and  benefits  of 
Plan  participants  or  contract  owners,  the 
Plans  and  the  separate  accounts  only 
have  rights  with  respect  to  their 
respective  shares  of  the  Trusts.  No 
shareholder  of  the  Trusts  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payments  of  dividends. 

23.  Applicants  state  that  there  are  no 
conflicts  between  the  contract  owners  of 
Participating  Separate  Accounts  and 
Plan  participants  with  respect  to  the 
state  insurance  commissioners'  veto 
powers  over  investment  objectives.  The 
basic  premise  of  shareholder  voting  is 
that  shareholders  may  not  all  agree  with 
a  particular  proposal.  While  interests 
and  opinions  of  shareholders  may  differ, 
however,  this  does  not  mean  that  there 
are  any  inherent  conflicts  of  interest 
between  or  among  such  shareholders. 
State  insurance  commissioners  have 
been  given  the  veto  power  in 
recognition  of  the  fact  that  insurance 
companies  usually  cannot  simply 
redeem  their  separate  accounts  out  of 
one  fund  and  invest  in  another. 
Generally,  complex  and  time-consuming 
transactions  must  be  undertaken  to 
accomplish  such  redemptions  and 
transfers.  Conversely,  trustees  of  Plans 
can  make  the  decision  quickly  and 
redeem  their  shares  of  the  Trusts  and 
reinvest  in  another  funding  vehicle 
without  the  same  regulator}' 
impediments  faced  by  separate 
accounts,  or.  as  is  the  case  with  most 
Plans,  even  hold  cash  pending  a  suitable 
investment.  Based  on  the  foregoing, 
applicants  represent  that  even  should 
the  interests  of  contract  owners  and  the 
interests  of  Plans  conflict,  the  conflicts 
can  be  resolved  almost  immediately 
because  the  trustees  of  the  Plans  can, 
independently,  redeem  shares  out  of  the 
Trusts. 

24.  Applicants  also  assert  that  there 
does  not  appear  to  be  any  greater 
potential  for  material  irreconcilable 
conflicts  arising  between  the  interests  of 
Plan  participants  and  contract  owners  of 
Participating  Insurance  Companies  from 
possible  future  changes  in  the  federal 
tax  laws  than  that  which  already  exists 
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between  variable  annuitv'  and  variable 
life  insurance  contract  owners. 

25.  Applicants  believe  that  the 
summarv  of  the  discussion  contained 
herein  demonstrates  that  the  sale  of 
shares  of  the  Trusts  to  qualified  plans 
and  variable  contracts  does  not  increase 
the  risk  of  material  irreconcilable 
conflicts  of  interest.  Furthermore, 
Applicants  state  that  the  use  of  the 
Trusts  with  respect  to  Plans  is  not 
substantially  different  from  the  Trusts' 
current  use,  in  that  Plans,  like  variable 
contracts,  are  generally  long-term 
retirement  vehicles.  In  addition, 
applicants  assert  that  regardless  of  tht* 
tvpe  of  shareholder  in  the  Trusts,  First 
Trust  is  or  would  be  contractuallv  or 
otherwise  obligated  to  manage  the 
Trusts  solely  and  e.xclusively  in 
accordance  with  the  portfolio's 
investment  objectives,  policies  and 
restrictions  as  well  as  any  guidelines 
established  by  a  portfolio's  Board  of 
Trustees. 

26.  Applicants  assert  that  various 
factors  have  prevented  more  insurance 
companies  from  offering  variable 
annuit\'  and  variable  life  insurance 
contracts  than  currently  do  so.  These 
factors  include  the  costs  of  organizing 
and  operating  a  funding  medium,  the 
lack  of  e.xpertise  with  respect  to 
investment  management,  and  the  lack  of 
public  name  recognition  as  investment 
professionals.  In  particular,  some 
smaller  life  insurance  companies  may 
not  find  it  economically  feasible,  or 
within  their  investment  or 
administrative  expertise,  to  enter  the 
variable  contract  business  on  their  own 
Applicants  assert  that  use  of  the  Trusts 
as  a  common  investment  medium  for 
variable  c:ontracts  would  ameliorate 
these  conc:erns.  Participating  Insurance 
Companies  would  benefit  not  only  from 
the  investment  advisory  and 
administrative  expertise  of  First  Trust 
and  its  affiliates,  but  also  from  the  cost 
efficiencies  and  investment  flexibility 
afforded  bv  a  large  pool  of  funds. 
.Applicants  submit  that  therefore, 
making  the  Trusts  available  for  mixed 
and  shared  funding  will  encourage  more 
insurance  companies  to  offer  variable 
contracts.  Applicants  claim  that  this 
should  result  in  increased  competition 
with  respect  to  both  variable  contract 
design  and  pricing,  which  can  be 
expected  to  result  in  more  product 
variation  and  lower  charges.  Moreover, 
the  sale  of  the  shares  of  the  portfolios  to 
Plans  should  further  increase  the 
amount  of  assets  available  for 
investment  by  the  fund  This  in  turn, 
should  inure  to  the  benefit  of  contract 
owners  by  promoting  economies  of 
scale,  by  permitting  greater  safety 
through  greater  diversification,  and  by 


making  the  addition  of  new  portfolios 
more  feasible. 

27.  Applicants  assert  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding 
and  sales  of  shares  to  Plans. 

Applicant's  conditions 

Applicant  consents  to  the  following 
conditions  if  the  application  is  granted: 

1.  A  majority  of  the  Board  of  Trustees 
or  Board  of  Directors  ("Board")  of  each 
Trust  will  consist  of  persons  who  are 
not  "interested  persons"  of  such  Trust, 
as  defined  by  Section  2(a)(19)  of  the 
1940  Act.  and  the  rules  thereunder,  and 
as  modified  by  any  applicable  orders  of 
the  (]ommission.  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  director, 
then  the  operation  of  this  condition 
shall  be  suspended:  (a)  For  a  period  of 
45  davs  if  the  vacanc:y  or  vacancies  may 
be  filled  by  the  Board:  (b)  for  a  period 
of  60  days  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  rule  or 
order  upon  application. 

2.  Each  Board  will  monitor  its 
respective  Trust  for  the  existence  of  any 
matefial  irreconcilable  conflict  among 
the  interests  of  the  contract  owners  of 
all  separate  accounts,  participants  of  all 
Plans,  and  First  Trust  or  any  of  its 
affiliates  investing  in  such  Trust  and 
determine  what  action,  if  any,  should  be 
taken  in  response  to  such  conflicts.  A 
material  irreconcilable  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(a)  An  action  bv  any  state  insurance 
regulatory  authority;  (b)  a  change  in 
applicable  federal  or  state  insurance, 
tax.  or  securities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax.  or 
securities  regulatory  authorities:  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding:  (d)  the  manner 
in  which  the  investments  of  such  Trust 
are  being  managed;  (e)  a  difference  in 
voting  instructions  given  by  variable 
annuity  i;i)ntract  owners  and  variable 
life  insurance  contract  owners,  and 
trustees  of  Plans:  (f)  a  decision  by  a 
Participating  Insurance  Clompany  to 
disregard  the  voting  instrut:tions  of 
contract  owners;  or  (g)  if  applicable,  a 
decision  by  a  Plan  to  disregard  voting 
instructions  of  Plan  participants. 

3  Participating  Insurance  Companies, 
First  Trust  or  an  affiliate,  and  any  Plan 
that  executes  a  participation  agreement 
upon  becoming  an  owner  of  10%  or 
more  of  the  assets  of  anv  portfolio 
(collectively,  "Participants")  will  report 
any  potential  or  existing  conflicts  to  the 


relevant  Board.  Participants  will  be 
responsible  for  assisting  the  relevant 
Board  in  carrying  out  the  Board's 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the 
relevant  Board  whenever  contract  owner 
voting  instructions  are  disregarded,  and, 
if  pass-through  voting  is  applicable,  an 
obligation  of  each  Plan  to  inform  the 
Board  whenever  it  has  determined  to 
disregard  Plan  participant  voting 
instructions.  The  responsibility  to  report 
such  information  and  conflicts,  and  to 
assist  the  Board,  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  participation 
agreements  with  the  Trusts,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners.  The  responsibility  to 
report  such  information  and  conflicts, 
and  to  assist  the  Board,  also  will  be 
contractual  obligations  of  all  Plans  with 
participation  agreements,  and  such 
agreements  shall  provide  that  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  Plan 
participants. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  a  majority  of  its 
disinterested  trustees  or  directors  of 
such  Board,  that  a  material 
irreconcilable  conflict  exists,  then  the 
Participant  will,  at  its  own  expense  and 
to  the  extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
disinterested  trustees  or  directors),  take 
whatever  steps  are  necessary  to  remedy 
or  eliminate  the  material  irreconcilable 
conflict,  up  to  and  including:  (a) 
withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  relevant  portfolio  and 
reinvesting  such  assets  in  a  different 
investment,  including  another  portfolio 
of  the  Trusts,  or  in  the  case  of  insurance 
company  participants  submitting  the 
question  as  to  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  contract  owners  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  [i.e..  annuity 
contract  owners  or  life  insurance 
contract  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  owners 
the  option  of  making  such  a  change;  and 
(b)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  decision  by  a  Participating  Insurance 
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Company  to  disregard  contract  owner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
insurer  may  be  required,  at  the  election 
of  the  relevant  Trust,  to  withdraw  such 
insurer's  separate  account's  investment 
in  the  such  Trust,  and  no  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Plan's  decision  to  disregard  Plan 
participant  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Plan  may  be 
required,  at  the  election  of  the  relevant 
Trust,  to  withdraw  its  investment  in 
such  Trust,  and  no  charge  or  penalty 
will  be  imposed  as  a  residt  of  such 
withdrawal.  To  the  extent  permitted  by 
applicable  law,  the  responsibility  to  take 
remedial  action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  bear  the  cost 
of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Plans  under  their  agreements  governing 
participation  in  the  Fund  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners  and  Plan  participants, 
as  appropriate. 

For  purposes  of  Condition  4,  a 
majority  of  the  disinterested  members  of 
a  Board  will  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but,  in  no  event  will  any  Trust. 
First  Trust,  or  First  Trust's  affiliates,  as 
relevant,  be  required  to  establish  a  new 
funding  medium  for  any  variable 
contract.  No  Participating -Insurance 
Company  will  be  required  by  Condition 
4  to  establish  a  new  funding  medium  for 
any  variable  contract  if  an  offer  to  do  so 
has  been  declined  by  a  vote  of  the 
majority  of  contract  owners  materially 
and  adversely  affected  by  the  material 
irreconcilable  conflict.  Further,  no  Plan 
will  be  required  by  Condition  4  to 
establish  a  new  funding  medium  for 
such  Plan  if:  (a)  A  majority  of  the  Plan 
participants  materially  and  adversely 
affected  by  the  irreconcilable  material 
conflict  vote  to  decline  such  offer  or  (b) 
pursuant  to  documents  governing  the 
Plan  and  applicable  law,  the  Plan  makes 
such  decision  without  a  Plan  participant 
vote. 

5.  Participants  will  be  informed 
promptly  in  writing  of  the  Board's 
determination  of  the  existence  of  a 
material  irreconcilable  conflict  and  its 
implications. 

6.  Participating  Insurance  Companies 
will  be  required  to  provide  pass-through 
voting  privileges  to  all  contract  owners 


so  long  as  the  Commission  interprets  the 
1940  Act  to  require  pass-through  voting 
privileges  for  contract  owners. 
Accordingly,  the  Participating  Insurance 
Companies  will  vote  shares  of  the 
applicable  portfolios  held  in  their 
separate  accounts  in  a  manner 
consistent  with  voting  instructions 
timely  received  from  contract  owners. 
Participating  Insurance  Companies  shall 
be  responsible  for  assuring  that  each  of 
their  separate  accounts  calculates  voting 
privileges  in  a  manner  consistent  with 
all  other  participating  Insurance 
Companies.  The  obligation  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  separate  accounts 
investing  in  the  portfolio  will  be  a 
contractual  obligation  of  all 
pEirticipating  Insurance  Companies 
under  the  agreements  governing 
participation  in  a  portfolio.  Each 
Participating  Insurance  Company  will 
be  required  to  vote  shares  for  which  it 
has  not  received  voting  instructions  as 
well  as  shares  attributable  to  it  in  the 
same  proportion  as  it  votes  shares  for 
which  it  has  received  instructions.  Each 
Plan  will  vote  as  required  by  applicable 
law  and  governing  Plan  documents. 

7.  As  long  as  the  1940  Act  requires 
pass-through  voting  privileges  to  be 
provided  to  variable  contract  owners, 
First  Trust  or  any  of  its  affiliates  will 
vote  its  shares  of  any  portfolio  in  the 
same  proportion  of  all  variable  contract 
owners  having  voting  rights  with 
respect  to  the  portfolio;  provided, 
however,  that  First  Trust  or  any  of  its 
affiliates  shall  vote  its  shares  in  such 
other  manner  as  may  be  required  by  the 
Commission  or  its  staff. 

8.  Each  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
respective  portfolio).  In  particular,  each 
Trust  will  either  provide  for  annual 
meetings  (except  to  the  extent  that  the 
Conunission  may  interpret  Section  16  of 
the  1940  Act  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  1940  Act  (although  the  Trusts  are 
not  one  of  the  trusts  described  in 
Section  16(c)  of  the  Act),  as  well  as  with 
Section  16(a)  and,  if  and  when 
applicable.  Section  16(b)  of  the  1940 
Act.  Fiirther,  each  Trust  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  trustees  and  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

9.  The  Trusts  will  notify  all 
Participants  that  separate  account 
prospectuses  or  Plan  prospectuses  or 
other  Plan  document  disclosure 


regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 
Each  Trust  will  disclose  in  its 
prospectus  that:  (a)  Shares  of  such  Trust 
may  be  offered  to  insurance  compan\' 
separate  accounts  of  both  annuity  and 
life  insurance  contracts  and,  if 
applicable,  to  Plans:  (b)  due  to 
differences  in  tax  treatment  and  other 
considerations,  the  interests  of  various 
contract  owners  participating  in  each 
Trust  and  the  interest  of  Plans  investing 
in  each  Trust,  if  applicable,  may 
conflict;  and  (c)  the  Board  will  monitor 
events  in  order  to  identify-  the  existence 
of  any  material  conflicts  and  determine 
what  action,  if  any,  should  be  taken  in 
response  to  anv  such  conflict. 

10.  If  and  to  "the  extent  Rule  6e-2  and 
Rule  6e-3(T)  under  the  1940  Act  are 
amended,  or  proposed  Rule  6e-3  under 
the  1940  Act  is  adopted,  to  provide 
exemptive  relief  from  any  provision  of 
the  1940  Act,  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  or 
shared  funding,  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the  Trust 
and/or  Participating  Insurance 
Companies  as  appropriate,  shall  take 
steps  as  may  be  necessary  to  comply 
with  Rules  6e-2  or  6e-3(T),  as  amended, 
or  Rule  6e-3.  as  adopted,  as  such  rules 
are  applicable. 

11.  "The  Participants,  at  least  annually, 
will  submit  to  the  Board  of  each  Trust 
such  reports,  materials  or  data  as  the 
Board  reasonably  may  request  so  that 
the  trustees  of  the  Board  may  fully  carr^' 
out  the  obligations  imposed  upon  a 
Board  by  the  conditions  contained  in 
this  Application.  Such  reports,  materials 
and  data  will  be  submitted  more 
frequently  if  deemed  appropriate  by  a 
Board.  The  obligations  of  the 
Participants  to  provide  these  reports, 
materials,  and  data  to  the  Board,  when 

it  so  reasonably  requests,  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  portfolios. 

12.  All  reports  of  potential  or  existing 
conflicts  of  interest  received  by  a  Board, 
and  all  Board  action  with  regard  to 
determining  the  existence  of  a  conflict, 
notifying  Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  relevant  Board  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

13.  The  Trust  will  not  accept  a 
purchase  order  from  a  Plan  if  such 
purchase  would  make  the  Plan 
participant  shareholder  an  owner  of 
10%  or  more  of  the  assets  of  such 
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portfolio  unless  such  Plan  executes  an 
agreement  with  the  relevant  Trust 
governing  participation  in  such 
portfolio  that  includes  the  conditions 
set  forth  to  the  extent  applicable.  A  Plan 
or  Plan  participant  will  execute  an 
application  containing  an 
acknowledgment  of  this  condition  at  the 
time  of  its  initial  purchase  of  shares  of 
any  portfolio 

14.  Any  shares  of  a  portfolio 
purchased  by  First  Trust  or  its  affiliates 
will  be  automatically  redeemed  if  and 
when  First  Trust's  advisory  agreement 
terminates,  to  the  extent  required  by 
applicable  Treasury  regulations.  Neither 
First  Trust  nor  its  affiliates  will  sell 
such  shares  of  the  portfolios  to  the 
public. 

Conclusion 

For  the  reasons  stated  above, 
.Applicants  believe  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  Section  6(c)  of  the  1940 
Act,  are  appropriate  in  the  public 
mterest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  'he  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 

delegated  aiithnrifv 

Margaret  H.  McFariand. 

Deputy  Secretary. 
FR  Dor  fMl-  r<262  Filed  12-28-00  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24794:  File  No.  812-12124] 

Market  Street  Fund,  Inc..  et  al.;  Notice 
of  Application 

December  21.  2000. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission") 
ACTION:  Notice  of  application  for  an 
order  of  exemption  pursuant  to  Section 
17(b)  of  the  Investment  Company  Act  of 
1940  (the  "Acf)  from  Section  17(a)  of 
Act. 

Applicants:  Market  Street  Fund.  Inc. 
(the  "Fund").  Market  Street  Fund  (the 
"Trust"),  Provident  Mutual  Life 
Insurance  Company  ("PMLIC"),  Market 
Street  Investment  Management 
Company  ("MSIM"),  and 
Providentmutual  Life  and  Annuity 
Company  of  America  { "PLACA"). 

Summary  of  Application:  Applicants 
seek  an  order  exempting  certain 
transactions  from  the  provisions  of 
Section  17(a)  of  the  Act  to  the  extent 
necessary  to  permit  the  reorganization 


of  the  Fund,  a  Maryland  corporation, 
into  a  Delaware  business  trust.  At  the 
conclusion  of  the  transactions,  the 
assets  and  liabilities  currently  held  in 
the  Money  Market,  Equity  500  Index, 
Growth.  Bond,  Managed.  Aggressive 
Growth.  International,  All  Pro  Large  Cap 
Growth.  All  Pro  Small  Cap  Growth,  All 
Pro  Large  Cap  Value,  and  All  Pro  Small 
Cap  Value  Portfolios  (collectively,  the 
"Fund  Portfolios")  of  the  Fund  will  be 
held  by  the  corresponding  portfolios  of 
the  Trust  (collectively,  the  "Trust 
Portfolios ")  which  previously  will  have 
had  no  operations.  Because  of  certain 
affiliations,  Applic  ants  may  not  rely  on 
Rule  1 7a-8  under  the  Act. 

Filing  Dates:  The  application  was 
filed  on  Mav  19,  2000.  and  amended 
and  restated  on  December  20,  2000. 

Hfunng  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  (Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copv  of  the  request,  personally  or 
bv  mail.  Hearing  requests  should  be 
received  bv  the  (Commission  by  5:30 
p.m  on  January  16,  2001,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writers  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary'  of 
the  Commission 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NVV..  Washington.  DC  20549-0609.  For 
the  Applicants:  lames  A  Bernstein,  Esq., 
Market  Street  Fund  Inc.,  Market  Street 
Trust,  103  Bellevue  Parkway, 
Wilmington.  Delaware  19809;  Provident 
Mutual  Life  Insurance  Company.  Market 
Street  Investment  Management 
(Company.  1000  Chesterbrook 
Boulevard.  Berwyn,  Pennsylvania 
19312-1181;  Michael  Berenson.  Esq., 
[orden  Burt  Boros  Cicchetti  Berenson  & 
lohnson  LLP.  1025  Thomas  Jefferson 
Street.  NW  .  Suite  400  East.  Washington. 
DC  20007-0805;  Providentmutual  Life 
and  Annuity  Company  of  America,  300 
Continental  Drive.  Newark,  Delaware 
19713^399. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  A  0'(Connell,  Senior  Counsel,  or 
Lorna  I.  MacLeod.  Branch  Chief.  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 


Public  Reference  Branch  of  the 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549  (tel.  (202)  942- 
8090). 

Applicant's  Representations 

1.  The  Fund,  a  Maryland  corporation 
incorporated  on  March  21,  1985,  is  an 
open-end.  management  investment 
company  registered  under  the  Act. 
Eleven  of  the  twelve  portfolios  will 
participate  in  the  reorganization:  the 
Money  Market.  Equity  500  Index. 
Growth,  Bond,  Managed.  Aggressive 
Growth.  International,  All  Pro  Large  Cap 
Growth.  All  Pro  Small  Cap  Growth.  All 
Pro  Large  Cap  Value,  and  All  Pro  Small 
Cap  Value  Portfolios  (each,  a 
"Portfolio").  The  Fund  receives 
investment  advisory  services  from 
Sentinel  Advisors  (Company  ("SAC")' 
for  the  Money  Market,  Bond,  Growth. 
Managed,  and  Aggressive  Growth 
Portfolios  and  from  Market  Street 
Investment  Management  Company 
("MSIM")  for  the  Equity  500  Index, 
International,  All  Pro  Large  Cap  Growth, 
All  Pro  Small  Cap  Growth,  All  Pro  Large 
Cap  Value,  and  All  Pro  Small  Cap  Value 
Portfolios.  MSIM  retains  various  sub- 
advisers  that  are  responsible  for  the  day- 
to-day  decision  making  for  the 
portfolios  for  which  it  serves  as 
investment  adviser. 

2.  The  Trust,  a  Delaware  business 
trust,  was  created  on  October  30.  2000. 
On  or  about  January  26,  2001,  the  Trust 
will  adopt  the  Fund's  registration 
statement  under  the  Act  as  an  open-end 
management  investment  company.  The 
Trust  will  offer  11  investment  portfolios 
corresponding  to  the  various  portfolios 
of  the  Fund,  excluding  the  Sentinel 
Growth  Portfolio.  The  Trust  will  receive 
investment  advisory  services  from 
MSIM  for  all  of  the  Trust  Portfolios. 
Each  of  the  Trust  Portfolios  into  which 
the  Fund  Portfolios  will  be  merged  has 
the  same  investment  objective  as  the 
corresponding  Fund  Portfolios.  In 
addition  to  the  reorganization, 
shareholders  of  the  Fund  Portfolios  are 
being  asked  to  approve  by  proxy  (1)  A 
proposal  to  change  the  investment 
approaches  of  and  rename  certain 
Portfolios  and  to  change  the  investment 
objective  of  the  Growth  Portfolio,  (2)  a 
proposal  for  a  new  investment  advisory 
agreement  between  the  Fund  and  MSIM 
for  all  of  its  Portfolios,  and  (3)  a 
proposal  to  permit  MSIM  to  enter  and 
materially  amend  subadvisory 
agreements  for  certain  Portfolios 
without  shareholder  approval. 


'  .S.AC  is  registered  as  an  investment  adviser 
under  the  Investment  Advisers  .\c\  of  1940  and  is 
d  Vermont  general  partnership  indirectlv  wholly 
iivvned  bv  PMLIC.  National  Life  Insurance  Company 
and  Penn  Mutual  Life  Insurance  Company. 
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3.  The  shares  of  the  Fund  are  sold 
generally  only  to  insurance  companies 
and  their  separate  accounts  as  the 
underlying  investment  media  for 
variable  life  insurance  and  variable 
annuity  contracts  issued  by  such 
insurance  companies.  The  shares  of  the 
Trust,  similarly,  will  be  sold  generally 
only  to  insurance  companies  and  their 
separate  accounts  as  the  underlying 
investment  media  for  variable  life 
insurance  and  variable  annuity 
contracts  issued  by  such  insurance 
companies.  As  of  November  28.  2000, 
PMLIC  had  contributed  seed  capital 
equal  to  approximately  34%  of  the  All 
Pro  Large  Cap  Value  Portfolio.  6%  of  the 
All  Pro  Small  Cap  Growth  Portfolio,  and 
16%  of  the  All  Pro  Small  Cap  Value 
Portfolio.  These  seed  capital  holdings 
represent  the  only  shares  held  by  PMLIC 
and  PLACA  other  than  through  their 
separate  accounts. 

4.  As  of  December  20.  2000.  PMLIC, 
PLACA.  and  National  Life  Insurance 
Company  ("NLIC")  and  certain  of  their 
separate  accounts  are  the  only 
shareholders  of  the  Fxmd  Portfolios.  As 
the  primary  holders  of  the  Portfolio's 
shares,  PMUC,  PLACA,  and  NUC 
currently  control  the  Fund.  On 
November  27,  2000,  NLIC  received  an 
order  of  approval  from  the  Commission 
pursuant  to  Section  26(b)  of  the  Act 
permitting  NLIC  to  substitute  shares  of 
various  investment  companies  for 
shares  of  the  various  Fund  Portfolios 
currently  held  by  its  separate  accounts 
on  behalf  of  its  contract  owners.  The 
substitution  took  place  at  the  close  of 
business  on  November  30,  2000,  with 
respect  to  all  of  the  Fimd  Portfolios 
except  the  Bond  and  Managed 
Portfolios.  SAC  will  resign  on  or  about 
January  26,  2001,  as  the  investment 
adviser  to  the  Money  Market,  Bond, 
Growth,  Managed  and  Aggressive 
Growth  Portfolios.  On  November  3, 
2000,  the  Fund's  Board  of  Directors  and 
the  Trust's  Board  of  Trustees  approved 
MSIM  as  investment  adviser  to  these 
five  Portfolios.  As  a  result  of  the  NLIC 
substitution,  NLIC  and  its  separate 
accounts  continue  to  be  shareholders  in 
only  two  of  the  Fund  Portfolios  (the 
Managed  and  Bond  Portfolios).  PMLIC, 
PLACA.  NLIC.  and  their  separate 
accounts,  are  the  only  shareholders  of 
the  Fund  Portfolios,  and  upon 
consummation  of  the  Reorganization 
(defined  below),  will  be  the  only 
shareholders  of  the  Trust  Portfolios.  As 
stated  above,  PMLIC  has  contributed 
seed  capital  to  certain  portfolios  and 
therefore  beneficially  owns  shares  in 
such  portfolios.  Following  the 
Reorganization,  PMLIC  and  PLACA  will 


control  the  Trust  as  the  primary 
shareholders  of  the  Trust  Portfolios. 

5.  The  Fund  plans  to  reorganize  and 
redomesticate  from  a  Maryland 
corporation  into  a  Delaware  business 
trust  (the  "Reorganization").  The 
Reorganization  will  take  place  pursuant 
to  the  terms  and  conditions  stated  in  the 
Agreement  and  Plan  of  Reorganization, 
Redomestication  and  Pro  Rata 
Distribution  (the  "Plan").  The 
Reorganization  process  can  be 
summarized  as  follows.  First,  a 
Delaware  business  trust  has  been 
created.  If  shareholders  owners  approve 
the  Reorganization,  the  Fund  will 
assign,  transfer  and  convey  the  assets  of 
each  of  the  Fund  Portfolios  to  the 
corresponding  series  of  the  Trust.  Each 
Trust  Portfolio  will  acquire  all  of  the 
assets  and  liabilities  of  each 
corresponding  Fund  Portfolio  in 
exchange  for  full  and  fractional  shares 
of  beneficial  interest  of  the  Trust 
Portfolio.  The  shares  of  the  Trust 
Portfolios  will  have  an  aggregate  net 
asset  value  equal  to  the  aggregate  net 
asset  vedue  of  the  shares  of  the 
corresponding  Fund  Portfolios 
immediately  prior  to  the  Reorganization. 
The  value  of  the  assets  will  be 
determined  in  accordance  with  the 
current  prospectus  and  statement  of 
additional  information  of  the  Fund  and 
Trust. 

6.  In  connection  with  the 
Reorganization,  shares  of  each  Trust 
portfolio  will  be  distributed  to  holders 
of  the  shares  of  the  respective 
corresponding  Fund  Portfolio.  The 
number  of  full  and  fractional  shares  of 
a  Trust  Portfolio  received  by  a 
shareholder  of  the  corresponding  Fund 
Portfolio  will  be  equal  in  value  to  the 
value  of  that  shareholder's  shares  of  the 
corresponding  Fund  Portfolio 
immediately  prior  to  the  Reorganization 
as  of  the  close  of  regularly  scheduled 
trading  on  the  New  York  Stock 
Exchange  on  the  closing  date  of  the 
Reorganization.  The  Reorganization  is 
intended  to  be  a  reorganization  within 
the  meaning  of  Section  368(a)(1)  of  the 
United  States  Internal  Revenue  Code  of 
1986.  as  amended.  The  Reorganization 
will  not  result  in  the  merger  or 
reorganization  of  the  various  separate 
accounts  that  hold  sheues  of  the  Fund. 

7.  On  April  24.  2000,  the  Board  of 
Directors  of  the  Fund  authorized  the 
Fund's  officers  to  take  steps  necessary  to 
effect  the  Reorganization.  On  November 
3,  2000,  both  the  Board  of  Directors  of 
the  Fund  and  the  Board  of  Trustees  of 
the  Trust  (together,  the  "Board  ") 
authorized  and  approved  the 
Reorganization.  "The  Board's  vote  and 
findings  were  recorded  in  the  minutes 
of  the  November  3  Board  Meeting.  The 


Reorganization  will  be  submitted  to  a 
vote  of  the  shareholders  of  the  Fund 
Portfolios  for  approval  at  a  Special 
Meeting  of  Shareholders  scheduled  to 
be  held  on  January  12.  2001.  in 
accordance  with  Maryland  law,  the  Act 
and  Commission  rules.  However,  at  any 
time  prior  to  the  Reorganization,  the 
Board  may  decide  that  it  is  in  the  best 
interest  of  the  Fund  and  its  shareholders 
not  to  reorganize  into  the  Trust. 

8.  The  Reorganization  of  the  Fund 
from  a  Maryland  corporation  to  a 
Delaware  business  trust  will  not  affect 
the  advisory  fees  or  expenses,  including 
existing  fee  waivers  or  expense 
reimbursements,  if  any,  of  the  Trust 
Portfolios.  These  fees  and  expenses  may 
change  as  a  result  of  other  proposals 
that  contract  owners  are  being  asked  to 
approve.  No  sales  charge  will  be 
assessed  in  connection  with  the 
Reorganization.  The  expenses  of  the 
Reorganization,  including  any  brokerage 
commissions,  if  any.  will  be  borne  by 
PMLIC. 

9.  The  Applicants  state  that  the 
principal  purpose  of  the  Reorganization 
is  to  take  advantage  of  the  benefits 
Delaware  business  trust  law  offers 
mutual  funds. 

10.  In  reaching  the  decision  to 
approve  the  Reorganization  and  to 
recommend  that  shareholders  approve 
it.  the  Board  concluded  that  the 
Reorganization  is  in  the  best  interests  of 
each  Fund  Portfolio  and  each 
corresponding  Trust  Portfolio,  as  well  as 
in  the  best  interests  of  the  shareholders 
and  the  contract  owners  whose  contract 
values  are  invested  in  shares  of  the 
Fund  Portfolios  and  will  be  invested  in 
the  corresponding  Trust  Portfolios,  and 
that  the  interests  of  existing 
shareholders  and  contract  owners  will 
not  be  diluted  as  a  result  of  the 
Reorganization.  The  Board  considered  a 
number  of  factors  including  the 
advantages  of  operating  under  Delaware 
law,  the  fact  that  the  share  prices  will 
not  be  affected  by  the  Reorganization, 
the  tax-free  treatment  at  the  federal  le\t'l 
of  the  Reorganization,  and  the 
continued  protection  of  shareholders 
from  liability  for  the  Trust's  obligations. 

11.  The  Reorganization  is  subject  to 
certain  conditions  precedent,  including 
(1)  shareholder  approval  of  the 
Reorganization,  (b)  effectiveness  of  the 
Trust's  registration  statement,  and  (c) 
the  order  requested  herein. 

Applicant's  Legal  Analysis 

1.  Section  17(a)  of  the  Acf  provides  in 
part  that  it  is  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  an  affiliated  person,  acting  as 
principal,  knowingly  to  sell  to  such 
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investment  company  or  to  purchase 
from  such  investment  company  any 
securities  or  other  property. 

2.  Section  2(a)(3)  of  the  Act  defines 
the  term  affiliated  persons  of  another 
person,  in  part,  as: 

(.•M  any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with  power 
to  vote.  5  per  centum  or  more  of  the 
outstanding  voting  securities  of  such  other 
person;  (B)  anv  person  5  f)er  centum  or  mon; 
of  whose  outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled,  or 
held  with  power  to  vote,  by  such  other 
person;  (C)  any  person  directly  or  indirectU 
controlling,  controlled  by.  or  under  common 
control  with,  such  other  person;  *    *    "(E)  if 
such  other  person  is  an  investment  company, 
anv  investment  adviser  thereof  or  any 
member  of  any  advisory  board  thereof  *    *    * 

Section  2(a)(9)  of  the  Act  defines  control 
in  part  to  mean  "the  power  to  exercise 
d  controlling  influence  over  the 
management  or  policies  of  a  company, 
unless  such  power  is  solely  the  result  of 
an  official  position  with  such 
CDmpany  " 

3.  The  Applicants  state  that  as  of  the 
date  of  the  Reorganization,  all  of  the 
outstanding  shares  of  the  Fund 
Portfolios  will  be  legally  owned  bv 
PMLIC.  PLACA  and  NLIC.  and  their 
separate  accounts  and  PMLIC^  will 
beneficially  own  shares  of  certain 
Portfolios.  All  of  the  outstanding  shares 
of  the  Trust  Portfolios  will,  immediately 
prior  to  the  Reorganization,  be  legally 
owned  by  PMLIC.  The  Applicants  state 
that  as  a  result  of  these  relationships, 
the  Fund  Portfolios  and  the  Trust 
Portfolios  may  be  deemed  to  be  under 
common  control  and.  therefore, 
affiliated  persons  of  each  other  for  the 
purposes  of  the  prohibitions  set  forth  in 
Section  17(d)  of  the  Act. 

4  In  ddditum.  the  Applicants  state 
that  MSIM  currently  serves  as 
investment  adviser  to  the  Equity  500 
Index.  International.  .\11  Pro  Large  Cap 
Growth.  All  Pro  Small  Cap  Growth.  .-Ml 
Pro  Large  Cap  Value,  and  All  Pro  Small 
Cap  Value  Portfolios  of  the  Fund,  and 
will  ser\'e  as  investment  adviser  for  the 
(  orresponding  Trust  Portfolios.  SAC. 
gave  formdl  notii  e  of  its  intent  to  resign 
effective  on  or  around  Idiiuarv  26.  2001. 
as  investment  adviser  to  the  Fund 
Portfolios  that  it  currently  manages.  As 
noted  above,  the  Board  has  already 
approved  MSIM  as  investment  adviser 
to  these  five  portfolios  All  of  the 
portfolios,  except  the  Money  Market 
Portfolio,  will  implement  a  manager-of 
managers  approach  tu  management.  As 
a  result  of  these  relationships,  the 
Applicants  state  that  these  Fund 
Portfolios  and  the  c:i>rresp()nding  Trust 
Portfolios  might  also  be  deemed  to  be 
affiliated  persons  of  affiliated  persons  of 


each  other.  Thus,  the  Applicants  state 
that,  absent  exempt! ve  relief, 
consummation  of  these  portions  of  the 
Reorganization  could  result  in  a 
violation  of  Section  17(a). 

5.  Section  17(b)  of  the  Act  provides 
that,  notwithstanding  Section  17(a),  a 
person  may  file  with  the  Commission  an 
application  for  an  order  exempting  a 
proposed  transaction  from  one  or  more 
of  the  prohibitions  of  section  17(a).  The 
Commission  shall  grant  such 
application  if  evidence  establishes  that: 

( 1 )  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  fair  and 
reasonable,  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned.  (2)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  in  reports  filed  under  the 
Act;  and  (3)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  Applicants  request  an  order  of 
the  Commission,  pursuant  to  Section 
17(b)  of  the  Act.  exempting  them  from 
the  provisions  of  .Section  17(a)  of  the 
Act 

6.  Rule  17d-8  under  the  Act  provides, 
in  part,  that  a  merger  of  registered 
investment  companies  which  are 
affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
director,  and/or  t)fficers  is  exempt  from 
the  prohibitions  of  .Section  17(a). 
provided  that  the  board  of  directors  of 
each  affiliated  cimipany  in  question, 
including  a  nidjoritv  of  independent 
directors/trustees,  determines:  (1)  That 
participation  in  the  transaction  is  in  the 
best  interests  of  that  registered  company 
and  (2)  that  the  interests  of  existing 
shareholders  of  that  registered  company 
will  not  be  diluted  as  a  result  of  the 
merger. 

7.  The  Applicants  state  that,  due  to 
the  fact  that  lOO'^o  of  the  shares  of  the 
Fund  and  Trust  Portfolios  are  legally 
Dwned  by  PMLIC  and  PLACA.  through 
their  separate  accounts  and  for  general 
investment  purposes,  the  exemption 
provided  by  Rule  17a-H  may  not  be 
available  with  respect  to  the  proposed 
transactions  Applicants  assert  that, 
while  the  affiliations  involved  may  not 
be,  as  a  substantive  matter,  within  the 
scope  of  the  express  relief  provided  by 
Rule  17a-H.  the  Reorganization  is 
consistent  with  the  routine  mergers  that 
nthenvise  dii  not  require  exemptive 
ri'lief.  as  well  as  with  the  spirit  of  Rule 
17a-H  The  Applicants  state  that  the 
additional  affiliations  presented  here  do 
not  implicate  any  greater  danger  of 
overreaching  than  do  the  affiliations 
within  the  scope  of  Rule  17a— 8.  and  are 
rendered  of  less  concern  because 


contract  owners  participating  in 
registered  separate  accounts  holding 
shares  of  the  Fund  Portfolios  at  the 
record  date  will  have  the  opportunity  to 
provide  voting  instructions  on  the 
Reorganization  and  that  all  shares 
owned  by  PMLIC  and  PLACA  will  be 
voted  in  proportion  to  voting 
instructions  received  from  such  contract 
owners. 

8.  The  Applicants  state  that  the  Board 
has  reviewed  the  transactions  proposed 
in  light  of  the  determinations  required 
by  Rule  17a-8.  The  Board,  including  the 
independent  directors/trustees,  has 
reviewed  the  contemplated  transactions 
and  unanimously  determined  that  the 
transactions  are  in  the  best  interests  of 
the  shareholders  of  the  Fund  and  Trust 
Portfolios,  and  that  the  transactions  are 
in  the  best  interests  of  the  contract 
owners  with  values  currently  allocated 
to  the  Fund  Portfolios  and  ultimately 
allocated  to  the  Trust  Portfolios.  The 
Board,  including  the  independent 
directors/trustees,  has  also  determined 
that  the  interests  of  existing 
shareholders  and  contract  owners  will 
not  be  diluted  as  a  result  of  the 
Reorganization.  The  Board's  vote  and 
findings  were  recorded  in  the  minutes 
of  the  November  3  Board  Meeting.  The 
Applicants  state  that,  accordingly,  if 
Rule  17a-8  were  available,  its 
conditions  would  be  satisfied. 

9.  Applicants  assert  that  the 
requirements  of  Section  17(b)  set  forth 
above  are  met  by  the  proposed 
transaction.  Applicants  note  that  the 
Plan  will  provide  that  the  exchange  of 
assets  and  liabilities,  as  described 
above,  of  the  Fund  Portfolios  for  shares 
of  the  Trust  Portfolios  shall  be 
accomplished  on  the  basis  of  the  net 
asset  value  of  the  respective  Portfolios, 
and  thus  the  Reorganization  will  not 
involve  dilution  of  the  interests  of 
existing  shareholders  or  contract 
owners.  The  method  for  determining  the 
number  of  shares  of  the  Fund  Portfolios 
for  which  shares  of  the  corresponding 
Trust  Portfolios  will  be  exchanged  is  set 
out  in  the  Plan  and  will  be  summarized 
in  the  proxy  statement  delivered  to 
contract  owners.-  Applicants  assert  that 
the  terms  of  the  proposed  transactions 
are  fair  and  reasonable  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned. 

10.  Applicants  assert  that  the 
proposed  transactions  are  consistent 
with  the  policies  of  the  Fund,  of  the 
Trust,  and  of  the  individual  portfolios 
involved  in  the  proposed  transaction. 


-  Till"  pr-'limiiuin  pruw  stalrmeiit  w.iv  filed  with 
the  (Irimmission  on  Nnvprnlwr  17.  2000.  ami  the 
dufinitivu  proxy  statement  was  filed  un  December 
1 ,  2000. 
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The  Applicants  state  that  each  of  the 
Trust  Portfolios  into  which  the  Fund 
Portfolios  will  be  merged  has  the  same 
investment  objectives  as  the 
corresponding  Fimd  Portfolios.  In 
addition,  the  Applicants  state  that 
although  the  investment  approaches  and 
names  of  certain  of  the  Fund  Portfolios 
may  change,  subject  to  shareholder 
approval,  based  on  proposals  disclosed 
in  the  proxy  statement,  these  changes 
are  distinct  from  those  caused  by  the 
Reorganization. 

1 1 .  Applicants  assert  that  the 
proposed  treuisaction  is  consistent  with 
the  general  purposes  of  the  Act.  The 
transactions  must  receive  the  approval 
of  a  majority  of  the  outstanding  voting 
shares  of  the  Fund.  Contract  owners 
have  received  a  proxy  statement 
containing  all  material  disclosures.  Each 
contract  owner  will  be  entitled  to 
instruct  how  the  number  of  shares 
related  to  his  or  her  interest  in  the 
separate  accounts  will  be  voted.  All 
other  shares  will  be  mirrored  voted  in 
proportion  to  the  shares  voted  in 
accordance  with  those  instructions. 

Conclusion 

For  all  the  reasons  stated  above. 
Applicants  assert  that  the  terms  of  the 
contemplated  transactions  meet  all  of 
the  requirements  of  Section  17(b)  of  the 
Act.  Accordingly,  Applicants  request 
that  the  Commission  issue  an  order 
exempting  the  proposed  transactions 
from  the  provisions  of  Section  17(a)  of 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary: 

(PR  Doc.  00-33260  Filed  12-28-00:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43742;  File  No.  SR-CHX- 
0(V-37] 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  the 
Chicago  Stock  Exchange, 
Incorporated,  Relating  to  the 
Exchange's  SuperMAX  2000  Price 
Improvement  Program 

December  19.  2000. 
I.  Introduction 

On  November  6,  2000,  the  Chicago 
Stock  Exchange,  Incorporated  ("CHX" 
or  "Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 


("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder, 2  a  proposed  rule 
change  that  would  amend  CHX  Article 
XX,  Rule  37  to  add  a  new  price 
improvement  algorithm  entitled 
SuperMAX  2000,  applicable  to  all  issues 
trading  in  decimal  price  increments.  On 
November  16,  2000,  the  CHX  filed  an 
amendment  to  the  proposal.^  Notice  of 
the  proposed  rule  change,  including 
Amendment  No.  1,  was  published  for 
comment  in  the  Federal  Register  on 
November  29,  2000.''  The  Commission 
received  no  comments  on  the  proposal. 
On  December  19,  after  the  close  of  the 
15-day  comment  period,  the  CHX  again 
amended  the  proposed  rule  change.'' 
This  order  approves  the  proposed  rule 
change  and  Amendment  Nos.  1  and  2, 
on  an  accelerated  basis. 

II.  Description  of  the  Proposal 

According  to  the  CHX,  the  primary' 
purpose  of  the  proposed  rule  change  is 
to  increase  the  number  of  orders  that  are 
eligible  for  price  improvement,  and  to 
afford  CHX  specialists  the  opportunity 
to  provide  price  improvement 
alternatives  equal  to  or  more  favorable 
than  existing  alternatives. 

By  way  ofbackground.  on  May  22. 
1995,  the  Commission  approved  a 
proposed  CHX  rule  change  that  allows 
specialists  on  the  Exchange,  through  the 
Exchange's  MAX  system,  to  provide 
order  execution  guarantees  that  are 
more  favorable  than  those  required 
under  CHX  Rule  37(a).  Article  XX.f'  That 
order  contemplated  that  the  CHX  would 
file  with  the  Commission  specific 
modifications  to  the  parameters  of  MAX 
that  are  required  to  implement  various 
options  under  this  new  rule. 

SuperMAX,  Enhanced  SuperMAX. 
SuperMAX  Plus  and  Derivative 
SuperMAX  are  four  existing  CHX 
programs  within  the  MAX  system  that 
use  computerized  algorithms  to  provide 


M5i;.S.C.  78s(b)(l). 
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^  Sep  November  15.  2000  letter  from  Kathleen  M 
Boege.  .Associate  General  Counsel.  CHX.  to  loseph 
Morra.  Special  Counsel.  Division  of  Market 
Regulation.  SEC  ("Amendment  No.  1").  In 
.Amendment  No.  1.  the  CHX  made  a  minor, 
technical  correction  to  the  language  of  proposed 
Rule  37(h). 

■*  Securities  Exchange  Act  Release  \o.  43577 
(November  16.  2000).  65  FR  71164. 

5  See  December  18.  2000  letter  from  Kathleen  M. 
Boege.  Associate  General  Counsel.  C^HX.  to  loseph 
Morra.  Special  Counsel.  Division,  SEC 
{".\mendment  No.  2").  In  .\mendment  No.  2.  the 
CHX  made  further  minor,  technical  corrections  to 
the  language  of  proposed  Rule  37(h).  The 
Commission  notes  that  neither  amendment  made 
substantive  changes  to  the  proposal. 

"See  Securities  Exchange  .^ct  Release  No,  35753 
(Mav  22,  1995).  60  FR  28007  (.Mav  26.  1995J  (SR- 
CHX-95-08). 


automated  price  improvement.  The 
Commission  has  approved  each  of  these 
price  improvement  programs  on  a 
permanent  basis." 

The  Exchange  believes  that,  for  it  to 
remain  competitive,  its  specialists  must 
be  able  to  swiftly  and  meaningfully 
respond  to  the  price  improvement 
considerations  articulated  bv  the 
Exchange's  order  sending  firms  and 
their  customers.  To  this  end.  the 
Exchange  proposes  to  change  its 
existing  price  improvement  program. 

At  present.  Exchange  specialists  may 
voluntarily  participate,  on  an  issue-by- 
issue  basis,  in  one  of  the  four  price 
improvement  programs  referenced 
above.  Each  of  the  existing  price 
improvement  programs  provides  for  a 
fixed  amount  of  price  improvement 
when  the  national  BBO  spread  meets 
certain  spread  parameters  (e.g.,  in 
SuperMAX  plus.  S.Ol  on  a  BBO  spread 
of  $.03  on  orders  from  100  to  199 
shares). 

Under  the  proposed  SuperMAX  2000 
program,  customers  would  be 
guaranteed  the  same  minimum  amount 
of  price  improvement  they  would 
receive  under  SuperMAX  Plus  (i.e..  S.Ol 
on  a  spread  of  S.03  on  orders  of  100 
shares)  if  a  specialist  has  enabled 
SuperMAX  2000:  in  addition,  specialists 
would  be  permitted  to  provide  further 
automated  price  improvement  on  an 
issue-by-issue  basis.  This  opportunity 
for  additional  price  improvement  would 
exist  for  all  orders  of  100  shares  or 
greater. 

The  Exchange  believes  that 
SuperMAX  2000  will  provide  CHX 
specialists  with  the  flexibility  to  better 
respond  to  customer  price  improvement 
requirements  in  a  decimal  pricing 
environment.  The  proposal 
contemplates  equality  among  order- 
sending  firms  (and  their  customers)  by 
mandating  that  CHX  specialists  provide 
additional  price  improvement  on  an 
issue-by-issue  basis;  specialists  would 
not  be  permitted  to  distinguish  among 
order-sending  firms  when  designating 
price  improvement  levels. 

The  Exchange  also  believes  that 
SuperMAX  2000  would  simplif\-  the 
Exchange's  existing  price  improvement 
framework  by  eliminating  multiple 
price  improvement  programs  with 
different  names,  requirements  and 


"  h>p  Set  unties  Exchange  .^ct  Releasn  Nos  4001 7 
(Ma\  20.  1998).  (63  FR  29277  (Mav  28.  1998)  (SR- 
f:HX-98-09l  and  40235  (Iul\  17,  19981  63  FR 
40147  duly  27.  1998)  ISR-CHX-98-091  (orders 
approving  revised  SuperM.^X  and  Enhanced 
SuperMAX  algorithms).  41480  dune  4.  1999).  64  FR 
32570  dune  17.  1999)  (SR-(:HX-99-04|  (order 
approving  revised  SuperM.'\X  Plus  algorithm):  and 
42565  (March  22.  20uio).  65  FR  16442  (Man  h  2K. 
2000)  (SR-t:HX-99-24)  (order  approving  Derivative 
SuperMAX  algorithm). 
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results. 8  By  replacing  four  existing  price 
improvement  programs  with  one 
comprehensive  program  that  will 
incorporate  (as  a  minimum  threshold) 
the  level  of  price  improvement  currently 
available,  the  Exchange  can  afford  its 
specialists  the  flexibility  to  provide  a 
wide  variety  of  price  improvement 
alternatives,  all  of  which  will  be  equal 
to  or  more  favorable  than  existing 
alternatives. 

III.  Discussion 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change,  as 
amended,  and  finds  that  it  is  consistent 
with  the  Act  and  the  rules  and 
regulations  promulgated  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  with  the 
requirements  of  section  6(b).'' 
Specifically,  the  Commission  finds  that 
approval  of  the  proposed  rule  change  is 
consistent  with  section  6(b)(5) '"  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  that  SuperMAX  2000  should 
provide  CHX  specialists  with  greater 
fle.xibility  to  respond  to  customer  price 
improvement  requirements  than  the 
four  CHX  programs  within  the  MAX 
system  currently  in  use.  The 
Conunission  also  believes  that 
SuperMAX  2000  will  simplif\-  the 
Exchange's  existing  price  improvement 
framework  by  eliminating  the  four 
existing  price  improvement  programs 
and  replacing  them  with  one 
comprehensive  program  that 
incorporates  as  a  minimum  threshold 
the  level  of  price  improvement  that  was 
available  under  the  four  previous  price 
improvement  programs.  Finally,  the 
Commission  believes  that 
implementation  of  SuperMAX  2000 
should  afford  CHX  specialists  greater 
flexibility  to  provide  a  wide  variety  of 
price  improvement  alternatives,  all  of 


"The  Exchangp  antitipates  Ihal  its  existing  price 
improvement  programs,  which  have  been  amended 
un  a  pilot  basis  to  mclude  decimal  price 
increments,  would  become  obsolete  once  the  pilot 
expires  on  February  28.  2001   In  accordance  with 
an  Exchange  lule  approved  bv  (he  Commission,  the 
four  existing  price  improvement  programs  would  be 
deemed  deleted  from  the  Exchange's  rules  upon  the 
completion  of  the  securities  industry'  transition  to 
a  decimal  pricing  environment   Stv  .-Vrticle  XXB. 
Rule  4.  which  provides,  in  pertinent  part,  that  all 
rule  references  to  fractional  price  increments  shall 
be  deemed  deleted 

^IsrS.C.  78f(bl  In  approving  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition  and  capital 
formation   15  t   S  C.  78cin. 

'"  15  L'.S.C.  78f(b)(5|, 


which  will  be  equal  to  or  better  than  the 
price  improvement  alternatives 
currently  available. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register.  In  the 
notice,  the  Commission  indicated  that  it 
would  consider  granting  accelerated 
approval  of  the  proposal  after  a  15-day 
comment  period.  The  Commission 
received  no  comments  on  the  proposal 
during  the  15-day  comment  period. 
Amendment  Nos.  1  and  2  made  only 
minor,  technical  changes  to  the 
proposed  rule  language,  .ind  did  not 
alter  the  substance  of  the  proposal." 
Furthermore,  because  SuperMax  2000  is 
designed  to  provide  price  improvement 
alternatives  that  incorporate  as  a 
minimum  threshold  the  level  of  price 
improvement  currently  available  under 
the  price  improvement  programs 
previously  in  use.  the  Commission 
believes  it  is  reasonable  to  implement 
SuperMAX  2000  on  an  accelerated  basis 
to  allow  specialists  and  investors  to  reap 
the  anticipated  benefits  of  this  program 
as  soon  as  possible.  For  these  reasons, 
the  Commission  finds  good  cause  for 
ac:celerating  approval  of  the  proposal 
rule  change,  as  amended. 

IV.  Conclusion 

For  the  above  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act.  in  general,  and 
with  section  6(b)(5) '-  in  particular. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,' '  that  the 
proposed  rule  change  (SR-CHX-00-37), 
as  amended,  be  and  hereby  is  approved. 

For  the  C^ommission.  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '■• 

Mai^aret  H.  McFarland. 
Pfputy  Sfcn'tan 
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Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  Nos.  1  and  2  Thereto  by 
the  New  York  Stocit  Exchange,  Inc. 
Establishing  XPress  Orders  and 
Quotes 

December  21.  2000. 
I.  Introduction 

On  June  10.  1999.  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Conunission  ("Commission"),  pursuant 
to  Section  19(bKl)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  19b-4  thereunder,^,  a  proposed 
rule  change  establishing  XPress  orders 
and  quotes.  The  proposed  rule  cbeuige 
was  published  for  comment  in  the 
Federal  Register  on  August  11.  1993,^ 
The  Exchange  filed  Amendment  Nos.  1  * 
and  2  ^  to  the  proposal  on  September  13, 
1999  and  August  21,  2000,  respectively. 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
proposed  rule  change,  as  amended,  and 
solicits  comments  from  interested 
persons  on  Amendment  Nos.  1  and  2. 

n.  Description  of  the  Proposal 

In  order  to  enhance  participation  in 
its  auction  market,  the  Exchange 
proposes  to  create  a  new  type  of  order. 


' '  .Amendment  No   1  was  published  for  comment 
hlfv  footnote  4.  supra.  Because  .Amendment  No  2 
made  only  technical,  non-substantive  changes  to 
the  proposal,  there  is  no  need  to  solicit  comments 
on  Amendment  .No  2 

"15  U.S.C  78f(b)(51 

'M5  U.S.C.  78f(b)(2) 

'♦  17  CFR  200.30-3(aHl21. 


'  15  U.S.C.  78s(b)(ll 

-  17  CFR  240  191h-4 

'  Securities  Exchange  Act  Release  No.  41703 
(August  4.  1999).  64  PR  43802 

■*  Se»'  letter  from  Daniel  Parker  Odell.  .Assistant 
Secretary .  NY.SE.  to  Richard  Strasser.  .Assistant 
Director.  Division  of  Market  Regulation 
("Division   1.  Commission  (September  10,  1999) 
("Amendment  No.  1").  .Amendment  No.  1  specifies 
that  XPress  orders  and  .KPress  quotes  must  consist 
of  at  least  2.'>.000  shares  and  XPress  quotes  must  be 
ilisplaved  for  at  least  30  seconds 

'  Sef  letter  from  Daniel  Parker  Odell.  .Assistant 
Secretary.  NYSE,  to  Nancy  Sanow.  .Assistant 
Director.  Division,  Commission  (August  17,  2000) 
( '.Amendment  No.  2").  Amendment  No.  2  changes 
the  original  proposal  to  allow  partial  executions 
when  an  XPress  order  is  entered  against  a  valid 
XPress  quote  that  is  reduced  below  the  minimum 
size  requirement  before  the  XPress  order  is  received 
at  the  specialists  post.  Amendment  No.  2  provides 
examples  of  situations  where  XPress  orders  would 
receive  partial  executions.  Amendment  No.  2  also 
provides  that  is  a  SuperDOT  order  is  received  after 
an  XPress  order,  but  just  before  a  second  XPress 
order,  the  SuperDOT  order  will  be  executed,  to  the 
extent  possible,  with  the  XPress  orders,  in  time 
priority  Finally,  Amendment  No  2  amends 
proposed  Rule  13  to  require  XPress  orders  to  be 
entered  before  3:58  p.m.  or  two  minutes  prior  to  any 
other  closing  time  un  the  Exchange  and  clarifies 
that  price  improvement  does  not  remove  bids  and 
offers  from  the  floor. 
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known  as  an  "XPress  order."  The 
Exchange  believes  this  order  type 
responds  to  the  needs  of  market 
participants  for  "clean"  executions 
when  entering  large-size  orders  in 
response  to  bids  and  offers  which  have 
been  displayed  for  a  minimum  time 
period. 

The  proposed  rule  change  consists  of 
amendments  to  NYSE  Rule  13,  defining 
XPress  orders  and  XPress  quotes,  and 
amendments  to  NYSE  Rule  72, 
describing  the  requirements  for 
executing  XPress  orders.  NYSE  Rule  13 
defines  an  XPress  order  as  an  order  of 
at  least  25,000  shares  to  be  executed 
against  a  displayed  XPress  quote,  or  at 
an  improved  price,  if  obtainable.^  Under 
NYSE  Rule  13,  the  size  of  the  XPress 
order  could  not  exceed  the  size  of  the 
XPress  bid  or  offer  against  which  it  was 
to  be  executed  at  the  time  of  order  entry. 
Any  portion  of  the  XPress  order  that  is 
not  executed  against  a  displayed  XPress 
quote  is  cancelled.^  XPress  orders 
would  be  delivered  to  the  specialist's 
post  via  the  Exchange's  automated  order 
routing  system.  Multiple  XPress  orders 
in  the  same  stock  would  be  executed  in 
strict  time  priority  with  respect  to  each 
other  and  with  respect  to  other  orders. 

An  XPress  quote  is  defined  as  a 
published  bid  or  offer  of  at  least  25,000 
shares  that  is  displayed  at  the  same 
price  for  at  least  30  seconds.^  If  the 
XPress  bid  or  offer  price  changed,  the 
quote  would  have  to  be  displayed  at  the 
new  price  for  at  least  30  seconds  before 
it  would  be  XPress  eligible.  Generally,  if 
the  size  of  the  quote  drops  below  25,000 
shares,  the  quote  would  no  longer  be 
XPress  eligible. 

However,  if  an  XPress  order  is  entered 
against  a  valid  XPress  quote,  but  the 
quote  has  been  reduced  below  25,000 
shares  and  is  no  longer  XPress  eligible 
when  the  order  is  received  at  the 
specialist's  post,  the  Exchange  proposes 
that  the  XPress  order  receive  a  partial 


"A  customer's  individual  orders  may  not  be 
aggregated  to  become  an  XPress  order.  For  example, 
a  customer's  three  separate  10,000  share  orders 
could  not  be  aggregated  to  be  designated  as  XPress. 
Telephone  call  between  Donald  Siemer,  Director, 
Market  Surveillance,  NYSE,  and  Sonia  Patton,  Staff 
.Attornev,  Division,  Commission  (November  13, 
2000). 

'  If  nj  portion  of  the  XPress  order  is  executed 
because  the  entire  XPress  quote  has  been  executed 
against  by  the  time  the  XPress  order  is  received  at 
the  specialist's  post,  the  entire  XPress  order  will  be 
canceled.  Telephone  call  between  Donald  Siemer, 
Director,  Markrt  Surveillance,  NYSE,  and  Sonia 
Patton,  Staff  Attorney,  Division,  Commission 
(November  13,  2000). 

"  Sep  .Amendment  .No.  1,  supra  n.4.  The  Exchange 
has  indicated  that  it  may.  in  the  future,  submit  a 
proposed  rule  change  to  reduce  the  minimum  size 
for  XPress  orders  and  quotes  to  15,000  shares  and 
to  reduce  the  30-second  minimum  requirement  for 
XPress  quote  designation. 


execution.^  Any  portion  of  the  XPress 
order  not  executed,  at  either  the  XPress 
price  or  an  improved  price,  would  be 
cancelled.  The  Exchange  provided  the 
following  examples  of  situations  where 
an  XPress  order  may  be  entered  against 
a  valid  XPress  quote  that  is  reduced 
below  25,000  shares  when  the  order  is 
received  at  the  specialist's  post.'" 

First,  assiune  there  is  an  XPress  offer 
for  25,000  shares  at  a  price  of  $20.  An 
XPress  order  to  buy  25,000  shares  is 
submitted,  but  a  member  in  the  crowd 
takes  5,000  shares  of  the  offer  before  the 
specialist  can  interact  with  the  XPress 
order.  The  Exchange  proposes  that  the 
XPress  order  be  permitted  to  buy  the 
remaining  20,000  shares  offered,  with 
5,000  shares  of  the  XPress  order 
cancelled. 

Second,  assume  there  is  an  XPress 
offer  for  75,000  shares  at  S20,  and  three 
XPress  orders  of  25.000,  25,000  and 
35,000  shares  are  received  within  a 
nearly  simultaneous  time  frame,"  It  is 
proposed  that  the  first  two  XPress 
orders  be  executed  for  25.000  shares 
each,  and  that  the  third  XPress  order 
receive  a  partial  execution  of  25.000 
shares,  with  10,000  shares  cancelled. 

Under  Supplementary  Material  .50  to 
Rule  72,  once  the  specialist  has 
represented  an  XPress  order  in  the 
crowd,  no  part  of  the  XPress  bid  or  offer 
against  which  the  XPress  order  is  to  be 
executed  can  be  withdrawn,  except  to 
provide  price  improvement  to  all  or  part 
of  the  XPress  order, '^  A  member 
providing  price  improvement  to  an 
XPress  order  would  have  to  trade  with 
all  other  market  interest  having  priority 
at  the  price  before  trading  with  tbe 
XPress  order.  The  remainder  of  the 
XPress  order,  if  any.  would  be  executed 
at  the  XPress  bid  or  offer  price  up  to  the 
number  of  shares  then  available, 
regardless  of  whether  the  number  is  less 
than  the  minimum  size  for  an  XPress 
quote.  All  or  part  of  the  balance  of  an 
XPress  bid  or  offer  could  be  withdrawn 
after  an  XPress  order  has  been  executed 
and  before  any  subsequent  XPress 
orders  are  represented. 


''See  Amendment  No.  2.  supra  n.5.  t'nder  the 
original  version  of  the  proposal.  If  an  XPress  order 
was  received  at  the  specialist's  post  and  the  quote 
was  no  longer  XPress,  the  XPress  order  would  be 
cancelled. 

'"Sef  Amendment  No.  2.  supra  n.5. 

"  "Within  a  nearly  simultaneous  time  frame' 
means  within  seconds.  Telephone  call  between 
Donald  Siemer.  Director.  Market  Surveillance. 
NYSE,  and  Sonia  Patton,  Staff  .Attorney .  Division. 
Commission  (November  21.  2000). 

'^XPress  orders  that  receive  partial  execution  are 
also  eligible  to  receive  price  improvement 
Telephone  call  between  Donald  .Siemer.  Director. 
Market  Surveillance.  NYSE,  and  Sonia  Patton.  Staff 
.Attornev.  Division.  Commission  (.November  21. 
2000). 


Under  the  proposal,  an  execution  of 
an  XPress  order,  in  whole  or  in  part, 
would  not  remove  bids  or  offers  from 
the  floor.  Therefore,  an  XPress  order 
executed  in  part,  at  an  improved  price, 
would  retain  its  priority  ' '  (i.e.  be  first 
in  line  for  execution)  and  would  not 
have  to  compete  (i.e..  be  on  parity)  with 
newly  entered  bids  or  offers  at  the 
XPress  quote.  Without  this  proposed 
provision,  NYSE  Rule  72(f),  which 
provides  that  a  trade  clears  the  floor, 
would  apply.  The  Exchange  believes 
that  this  result  would  defeat  the  purpose 
of  the  XPress  order. 

In  addition,  an  inter\'ening  SuperDOT 
order  (i.e.  a  SuperDOT  order  received 
immediately  between  two  XPress 
orders)  would  not  remove  bids  or  offers 
from  the  floor.'''  For  example,  assume 
there  is  an  XPress  offer  of  75.000  shares 
at  S20.  An  XPress  order  to  buy  is 
received  for  40.000  shares  followed 
closely  by  a  SuperDOT  limit  order  to 
buy  1.000  shares  at  S20.  and  another 
XPress  order  to  buy  for  40.000  shares.  In 
this  example,  the  Exchange  proposes 
that  75.000  shares  trade  at  $20.  with 
40.000  shares  allocated  to  the  first 
XPress  order.  1.000  shares  to  the 
SuperDOT  limit  order,  and  34.000 
shares  to  the  second  XPress  order,  with 
6,000  shares  of  this  order  cancelled. 
Otherwise,  the  intervening  SuperDOT 
order  would  clear  the  floor  and  the 
second  XPress  order  would  not  be 
assured  an  execution.''' 

The  effective  date  of  the  proposed 
rule  change  will  be  based  on  the 
implementation  of  enhancements  to 
N^'SE  systems  as  well  as  the  state  of 
readiness  of  the  member  firm 
community.  Presently,  implementation 
of  the  proposal  is  targeted  for  the  first 
quarter  of  the  year  2001." 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
under  the  Act  applicable  to  a  national 
securities  exchange.'"  In  particular,  the 
proposal  is  consistent  with  Section 


"  NYSE  Rules  71  and  72  provide  that  the  first  bid 
made  at  the  highest  price  has  prioritv.  Similarly,  the 
first  offer  at  the  lowest  price  has  prioritv 

^■^  See  .Amendment  .No.  2.  supra  n.5, 

''Telephone  call  between  Donald  Siemer. 
Director.  Market  Surveillance.  .NYSE,  and  lack 
Drogin.  .Assistant  Director.  Division.  Commission. 
Terri  Evans.  Special  Counsel.  Division, 
(jimmission.  and  Soma  Patton.  Staff  .Attorney. 
Division.  Commission  IO<-tnber  10.  2000). 

"'Telephone  i  all  between  Donald  Siemer. 
Director.  .Market  Surveillance.  N"^'SE.  and  .Sonia 
Patton.  .Staff  .Attornev.  Division  Commission 
(November  21.  2000) 

'"  In  approving  this  proposed  rule  change,  the 
Ojinniission  has  considered  its  impact  on 
efficiencv.  competition,  and  capital  formation.  15 
U.S.C.  78c(fl. 
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6(b)(5)  of  the  Act '»  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  to  protect  investors  and 
the  public  interest.  In  addition,  the 
Commission  believes  that  the  XPress 
system  is  consistent  with  Congress's 
finding  in  Section  nA(a)(l)(C)(i)  of  the 
Act  1'  that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  the 
economically  efficient  execution  of 
securities  transactions. 

The  Commission  believes  that  the 
XPress  system  should  assure  the 
economical Iv  efficient  execution  of 
securities  transactions  bv  providing  a 
means  for  the  execution  of  large  orders 
from  off  the  floor.  In  addition,  the 
Commission  believes  that  the  XPress 
system  should  encourage  market 
participants,  particularly  institutional 
investors,  to  displav  orders  of  at  least 
25.000  shares,  which  mav  attract  more 
order  flow  and  increase  the  depth  and 
liquiditv  of  the  Exchange's  market  to  the 
benefit  of  investors  and  the  public 
interest.  The  Commission  notes  that  the 
30  second  display  requirement  provides 
brokers  and  non-XPress -orders  the 
opportunity  to  interact  with  the  quote 
before  it  becomes  XPress  eligible.  The 
Commission  also  believes  that  the 
proposed  rule  change  could  help  to 
perfect  the  mechanism  of  a  free  and 
open  market  by  allowing  market 
participants,  particularly  institutional 
investors,  to  more  quickly  execute  large 
orders  from  off  the  floor.  The 
Commission  also  believes  that 
permitting  the  prompt  and  efficient 
execution  of  large  orders,  with  the 
opportunity  for  price  improvement, 
could  strengthen  the  NYSE  market  and 
benefit  market  participants. 

The  Commission  finds  good  cause  to 
approve  Amendment  Nos.  1  and  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  dav  after  the  date  of 
publication  of  notice  of  filing  f)f  the 
amendment  in  the  Federal  Register 
Specifically.  Amendment  No.  1  amends 
the  proposed  rule  language  to  clarif\' 
that  the  minimum  number  of  shares 
required  for  an  order  to  be  designated  as 
XPress  is  25.000  and  that  a  published 
bid  or  offer  must  remain  at  the  same 
price  for  at  least  30  seconds  to  be 
designated  an  XPress  quote. 
Amendment  No.  2  clarifies  that  partial 
executions  are  permitted  by  the  system, 
that  inten.ening  SuperDOT  orders  will 


not  clear  the  noor,  and  that  XPress 
orders  cannot  be  entered  within  two 
minutes  of  the  close  of  trading.  The 
Commission  believes  that  these 
amendments  should  assist  members, 
investors,  and  market  participants  in 
general  in  understanding  the 
requirements  of  XPresss  quotes  and 
XPress  orders  and  how  orders  are 
executed  on  the  system.  Accordingly, 
the  Commission  believes  that  there  is 
good  cause,  consistent  with  Sections 
6(b)(5)  and  19(b)  of  the  Act.-"  to  approve 
.\mendment  Nos.  1  and  2  to  the 
proposal  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2,  including  whether  these 
amendments  are  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  C'ommission,  450  Fifth 
Street.  N\V..  Washington  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communicatif)ns  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  CA)pies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  N'V'SE.  All 
submissions  should  refer  to  the  File  No. 
SR-NYSE-99-24  and  should  be 
submitted  by  [insert  date  21  days  from 
the  date  of  publication). 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.-'  that  the 
proposed  rule  change  (SR-NYSE-99- 
24).  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Rey;ulaIion.  pursu.int  to  delegated 
authority. -- 

Margaret  H.  McFarland. 
Di-putv  Sfcrf^tan 

|FR  Doc.  00-.l;J2B4  Filtid  12-28-00;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-43762;  File  No.  SR-Phlx- 
00-64] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
ttie  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Late  Charges  and  Penalties 
for  Non-Payment 

December  21,  2000. 

I.  Introduction 

On  September  18,  2000,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx  "  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder.^  a  proposed  rule 
change  to  amend  its  By-Law  Article 
XIV.  Section  14-5,  "Penalty  for  Non- 
Payment."  and  Phlx  Rule  50.  "Late 
Charge,  "  to  clarify  and  provide 
consistent  time  periods  for  reporting 
delinquent  accounts  to  the  Phlx's 
Finance  Committee  and  the  Phlx's 
Board  of  Governors  ("Board"). 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  November  8,  2000. '  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

II.  Description  of  the  Proposal 

The  Phlx  proposes  to  amend  Phlx 
Rule  50  to;  (1)  Impose  a  late  charge  on 
accounts  unpaid  30  days  after  the  date 
of  the  original  invoice,  rather  than 
accounts  unpaid  40  days  after  the  date 
of  the  original  invoice;  (2)  reduce  the 
amount  of  the  late  charge  from  2% 
simple  interest  to  1%  simple  interest  for 
each  30-day  period  or  fraction  thereof, 
calculated  on  a  daily  basis,  during 
which  the  accounts  payable  to  the  Phlx 
remain  outstanding;  and  (3)  provide  that 
the  Phlx's  Finance  Committee  may 
waive  the  amount  of  the  late  charge,  or 
a  portion  thereof,  if  the  amount  falls 
within  guidelines  established  by  the 
Board.  The  Phlx  also  proposes  to 
eliminate  from  Phlx  Rule  50  the 
requirement  that  the  Phlx's  Controller 
notify  the  board  when  an  amount  due  to 
the  Exchange  remains  outstanding  for 
90  days.  Instead.  Phlx  Rule  50.  as 
amended,  requires  the  Phlx's  controller 
to  notify  the  Finance  Committee  when 
an  amount  due  to  the  Phlx  remains 
unpaid  50  days  after  the  date  of  the 


■"  15  I    SL.  78f(b)(5). 
'915U.S.C.  78k-l|a)(l)(C)(i), 


">  15  Li.S.C.  78f(b)(5)  and  78s(b). 

"  15  U.S.C.  78s(bl(2). 

"  17  CFR  200.30-3(a)(12). 


'  l.S  1    SC   78s(bl(ll, 
M7CKK  24().19l)-4 

^Secuntios  Exchange  Art  Release  No.  43489 
(October  27.  2000).  65  PR  67031. 


Federal  Register /Vol.  65,  No.  251 /Friday,  December  29,  2000 /Notices 


83123 


original  invoice.  The  Finance 
Committee  will  refer  the  matter  to  the 
Board  if  the  amoimt  due  exceeds 
$10,000. 

For  amounts  in  excess  of  $10,000, 
Phlx  By-Law  Article  XIV,  Section  14-5, 
as  amended,  requires  the  Phlx's 
Controller,  rather  than  the  Secretary,  to 
report  to  the  Board:  (1)  A  find  and/ or 
other  monetary'  sanction  unpaid  20  days 
after  the  amount  becomes  payable;  and 
(2)  a  due,  foreign  currency  option 
("FCO")  user's  fee,  fee  other  charge  or 
other  amount  due  to  the  Phlx  that  is 
unpaid  50  days  from  the  date  of  the 
original  invoice.  In  addition,  the  Phlx 
proposes  to  amend  Phlx  By-Law  14-5  to 
provide  that  the  Phlx's  Conmiittee  on 
Admissions  may  dispose  of  a 
membership  or  FCO  participation  when 
an  amount  over  $10,000  has  not  been 
paid  within  one  year  after  payment  was 
due. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  with  the 
requirements  of  Section  6  of  the  Act.'* 
Specifically,  the  Commission  finds  that 
the  proposed  is  consistent  with  Section 
6(b)(5)  s  of  the  Act  in  that  it  is  designed 
to  modify  the  Exchange's  fee  collection 
process  in  a  manner  that  promotes  just 
and  equitable  principles  of  trade, 
prevents  fraudulent  and  manipulative 
acts  and  practices,  maintains  fair  and 
orderly  markets,  and  protests  investors 
and  the  public  interest.^  In  addition,  the 
Commission  finds  that  the  proposed  is 
consistent  with  Section  6(b)(4)  of  the 
Act,"  which  provides  that  a  registered 
national  securities  exchange  must 
promulgate  rules  that  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

The  Commission  believes  that  the 
proposal  to  revise  PHLX  Rule  50  to 
impose  a  late  charge  30  days  after  the 
date  of  the  original  invoice,  rather  than 
40  days  after  the  date  of  the  original 
invoice,  will  help  to  encourage  the 
prompt  payment  of  amounts  due  to  the 
Exchange.  The  Commission  believes 
that  the  reduction  of  the  late  charge  in 
PHLX  Rule  50  from  2%  simple  interest 
to  1  %  simple  interest  is  reasonable.  In 


M5  f.S.C.  78f. 

M5  U.S.C.  78f(b)(5). 

''  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(n. 

~15U.S.C.  78f(bK4). 


addition,  the  Commission  believes  that 
the  proposal  to  allow  the  Finance 
Committee  or  its  designee  to  waive  a 
late  charge  or  a  portion  of  a  late  charge 
if  the  amount  falls  within  guidelines 
established  by  the  Board  will  provide 
the  Finance  Committee  with  flexibility 
in  the  administration  of  late  charges. 

PHLX  Rule  50  currently  requires  the 
Controller  to  notify  the  Board  if  a 
member  fails  to  pay  dues,  fees,  fines,  or 
other  charges  within  90  days.  The 
Commission  believes  that  the  proposal 
to  revise  PHLX  Rule  50  to  require  the 
Controller  to  notify  the  Finance 
Committee  of  the  failiu-e  to  pay  a  fine 
and/or  other  monetary  sanction  within 
20  days,  and  of  the  failure  to  pay  dues, 
fees,  cmd  other  charges  within  50  days, 
will  facilitate  the  collection  of  amounts 
owed  to  the  PHLX.  The  Commission 
believes  that  amending  PHLX  Rule  50  to 
require  the  Finance  Committee  to  report 
to  the  matter  to  the  Board  when  an 
amount  due  exceed  $10,000  establishes 
a  reasonable  threshold  for  Board 
involvement  in  the  collection  process. 

PHLX  By-Law  14-5  currently  states 
that  the  membership  or  participation  of 
a  member  or  FCO  participant  may  be 
disposed  of  by  the  PHLX's  Committee 
on  Admissions  when  a  due.  fee.  or  fine 
has  not  been  paid  within  one  year.  The 
Commission  believes  that  amending 
PHLX  By-Law  14-5  to  specify  that  the 
Committee  on  Admissions  may  dispose 
of  the  participation  or  membership 
when  an  amoimt  in  excess  of  SlO.OOO 
has  not  been  paid  within  a  year  will 
establish  a  threshold  for  action  by  the 
Committee  on  Admissions  and  notify 
members  and  participants  of  a 
circumstance  under  which  the 
Committee  on  Admissions  may  dispose 
of  a  membership  or  FCO  participation. 
With  regard  to  unpaid  amounts 
exceeding  $10,000,  the  Commission 
finds  that  the  PHLX's  proposal  to  amend 
PHLX  By-Law  14-5  to  require  the 
PHLX's  Controller,  rather  than  the 
Secretary,  to  report  to  the  Board:  (1)  A 
fine  and/or  other  monetary  sanction 
unpaid  20  days  after  the  amount 
becomes  payable;  and  (2)  a  due,  FCO 
user's  fee,  fee,  other  charge,  or  other 
amount  due  to  the  PHLX  that  is  unpaid 
50  days  from  the  date  of  the  original 
invoice  is  designed  to  increase  the 
efficiency  of  the  collection  process. 

IV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change  (SR-PHLX-00- 
64)  be  and  hereby  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary-. 

[FR  Doc,  00-33263  Filed  12-28-00;  8:45  am) 
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SMALL  BUSINESS  ADIMINISTRATION 

[License  No.  09/71-0378] 

Housatonic  Equity  investors  SBIC, 
LP.;  Notice  Seeicing  Exemption  Under 
Section  312  of  the  Small  Business 
Investment  Act,  Conflicts  of  interest 

Notice  is  hereby  given  that 
Housatonic  Equity  Investors  SBIC.  L.P.. 
88  Kearney  St.  Suite  1610.  San 
Francisco,  CA  94108,  a  Federal  Licensee 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  ("the  Act"),  in 
connection  with  the  financing  of  a  small 
concern,  has  sought  an  exemption  under 
section  312  of  the  Act  and  section 
107.730,  Financings  which  Constitute 
Conflicts  of  Interest  of  the  Small 
Business  Administration  ("SBA")  rules 
and  regulations  (13  CFR  107.730 
(2000)).  Houstonic  Equity  Investors 
SBIC,  L.P.  proposes  to  provide  equity 
financing  to  WebFeet.com,  Inc.  609 
Mission  Street.  Suite  4000,  San 
Francisco.  CA  94105.  The  financing  is 
contemplated  for  working  capital 
purposes. 

The  financing  is  brought  within  the 
purview  of  Sec.  107.730(a)(1)  of  the 
Regulations  because  Houstonic  Equity 
Investors.  L.P.,  an  Associate  of 
Houstonic  Equity  Investors  SBIC.  L.P., 
currently  owns  greater  than  10  percent 
of  ArchivesOne,  Inc.  and  therefore 
WebFeet.com,  Inc.  is  considered  an 
Associate  of  Housatonic  Equity 
Investors.  L.P.  as  defined  in  Sec.  107.50 
of  the  regulations. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  WTitten 
comments  on  the  transaction  to  the 
Associate  Administrator  for  Investment. 
U.S.  Small  Business  Administration, 
409  Third  Street,  SW.,  Washington,  DC 
20416. 

Don  A.  Christensen. 

Associate  Administrator  for  Investment. 
|FR  Doc.  00-33350  Filed  12-28-00:  8:45  am] 

BILLING  CODE  632S-01-U 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Privacy  Act  of  1974:  System  of 
Records 

agency:  Office  of  the  Secretary.  DOT 

ACTION:  Notice  to  establish  two  systems 
of  records  and  to  amend  two  systems  of 
records. 


SUMMARY:  DOT  intends  to  establish  two 
new  systems  of  records  under  the 
Privacy  Act  of  1974  and  to  exempt  them 
from  certain  provisions  of  the  Act  DOT 
also  intends  to  amend  two  existing 
svstems  of  records. 

DATES:  December  29.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  L.  Coates.  Department  of 
Transportation.  Office  of  the  Secretar>-. 
400  7th  Street.  SW.,  Washington.  DC 
20590,  (202)  366-6964  (telephone), 
(202)  366-7024  (fax). 
Yvonne.Coates@ost.dot.gov  (Internet 
address). 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Transportation  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
above  mentioned  address. 

DOT/FAA  852 

SYSTEM  NAME: 

Suspected  Unapproved  Parts  (SUP) 
Program. 

SECURmr  CLASSIFICATION: 

Unclassified,  Sensitive. 

SYSTEM  LOCATION: 

Department  of  Transportation,  Federal 
Aviation  Administration  (FA^M. 
Associate  Administrator  for  Regulation 
and  Certification.  Suspected 
Unapproved  Parts  Program  Office, 
Dulles,  VA  20166.  Records  may  also  be 
temporarily  located  in  FAA  Regional 
Offices  and  Directorate  Offices,  as  well 
as  FAA  Civil  Aviation  Security  Offices 
during  the  time  of  the  open 
investigation. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM  OF  RECORDS: 

Company  representatives  of  air 
carriers,  repair  stations,  mechanics, 
manufacturers,  suppliers,  brokers,  or 
individuals  who  are  otherwise  directly 
or  indirectly  involved  in  suspected 
unapproved  parts  investigations. 
Individuals  who  contact  the  FAA 
regarding  the  manufacture,  sale  or  use  of 
suspected  unapproved  parts  may  also  be 
included  in  the  svstem  of  records. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  files  and  other 
investigatory  material  pertaining  to  a 
SUP  investigation.  Records  may  contain 
name  and  address,  phone  numbers,  and 
certificate  numbers  of  companies  or 
individuals,  their  role  in  SUP 
investigations,  information  referencing 
enforcement  actions,  alert  or 
notification  actions,  and  investigation 
results. 

AUTHOHrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
49  L'.S.C.  44701. 

PURPOSE: 

To  provide  a  primary  collection  point 
of  SUP  records  and  issues  and  provide 
technical  support  to  FAA  and  industry 
on  SUP;  maintain  a  parts  reporting 
information  system  for  tracking  SUP 
investigations  and  analysis  of  data; 
provide  program  oversight,  and  review 
of  SUP  related  enforcement  actions  and 
audits. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

FAA  will  routinely  provide  relevant 
information  to  the  Federal  Bureau  of 
Investigation,  U.S.  Customs  Service,  and 
Defense  Criminal  Investigative  Services 
for  their  use  in  any  civil/criminal 
investigations  when  a  SUP  case  is 
initiated  Also  see  Prefatory'  Statement 
of  General  Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DtSPOSiNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  documents  are  stored  in 
locked  file  cabinets  with  restricted 
access;  electronic  records  reside  in  a 
secure  database  system.  The  SUP 
Program  Office  operates  in  a  secure 
office  with  limited  access,  key  controls, 
and  locks. 

RETRIEV  ABILITY: 

Hard  copy  investigative  records  are 
retrieved  by  SUP  case  number; 
electronic  records  are  retrieved  through 
automated  searches  such  as  by  case 
number,  company  name,  individuals 
name,  including  source's  name,  name  of 
the  subject  of  an  investigation,  part 
number,  type  of  aircraft,  or  geographical 
location. 

SAFEGUARDS: 

Manual  records  and  folders  are  stored 
in  locked  file  cabinets  with  restricted 
access.  Access  to  automated  records  is 
restricted  by  controlled  user  ID's  and 


passwords.  A  risk  assessment  plan  and 
system  security  plan  are  in  place. 

RETENTION  AND  DISPOSAL: 

These  records  are  retained  for  a 
period  of  5  years.  National  Archives  and 
Records  Administration  (NARA) 
approval  pending. 

SYSTEM  MANAGER  AND  ADDRESS: 

Department  of  Transportation,  Federal 
Aviation  Administration,  Manager, 
Suspected  Unapproved  Parts  Program 
Office,  4500  Aviation  Drive,  Suite  214, 
Dulles.  VA  20166. 

NOTIFICATION  PROCEDURE: 

Same  as  "System  Manager." 

RECORD  ACCESS  PROCEDURES: 

Same  as  "System  Manager."  ' 

CONTESTING  RECORD  PROCEDURES: 

Same  as  '"System  Manager." 

RECORD  SOURCE  CATEGORIES: 

Information  is  collected  ft-om 
individuals,  including  air  carriers, 
repair  stations,  aircraft  owners/ 
operators,  manufacturers,  suppliers, 
brokers,  mechanics,  pilots,  FAA.  and 
DOT  officials  who  believe  for  any 
reason  a  part  is  not  approved. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  are  exempt 
from  disclosure  under  the  provisions  of 
5  U.S.C.  552a(k)(2). 

OMB  CONTROL  NUMBER: 

Not  applicable. 

SYSTEM  NUMBER: 
DOT/FMCSAOOl. 

SYSTEM  NAME: 

Motor  Carrier  Management 
Information  System  (MCMIS). 

SECURmr  CLASSIFICATION: 

Unclassified,  Sensitive. 

SYSTEM  LOCATION: 

Austin  Automation  Center  (AAC). 
Department  of  Veterans  Affairs  (VA), 
1615  Woodward  Street.  Austin.  TX- 
78772  [www.aac.va.gov). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM  OF  RECORDS: 

Individuals  who  are  the  sole 
employee  (owner/operator)  of  a 
company  subject  to  the  Federal  Motor 
Carrier  Safety  Regulations.  Drivers  of 
commercial  vehicles  who  were  involved 
in  a  recordable  crash  or  who  were  the 
subject  of  a  roadside  driver/vehicle 
inspection  or  an  investigatory  action. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  information,  which 
supports  investigatory  procedures  and 
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enforcement  actions.  Company 
operation  records  are  identified  by  legal 
name,  trade  name,  physical  and  mailing 
addresses,  USDOT  number,  MC  or  MX 
number.  Dun  &  Bradstreet  number  and 
Tax  Identification  Number  which,  in  the 
case  of  an  owner/operator,  is  the 
individual's  Social  Security  Number. 
Drivers  and  co-drivers  are  identified  by 
name,  date  of  birth,  license  number  and 
license  State.  Inspection  records  include 
violations  of  applicable  Federal  and 
State  laws  that  were  discovered  during 
an  inspection.  Information  maintained 
in  the  MCMIS  includes  demographic 
and  safety  performance  information  on 
approximately  600,000  interstate  and 
foreign  motor  carriers  and  hazardous 
material  shippers  operating  in  the 
United  States.  Additionally,  information 
on  intrastate  carriers  is  being  added  to 
MCMIS  as  States  move  toward  use  of  a 
single  USDOT  number  to  identify  all 
motor  carriers. 

Data  in  MCMIS  include: 

Motor  Carrier  Identification 
(Census) — This  data  includes  the 
USDOT  number,  carrier  identification, 
carrier  address,  type  and  size  of 
operation,  commodities  carried,  as  well 
as  other  characteristics  of  the  operation. 
Approximately  50,000  new  entities  are 
added  to  the  census  file  annually. 

Driver/Vehicle  Inspection  Data — This 
data  is  collected  during  roadside 
inspections  of  drivers  and  vehicles. 
Violations  of  safety  regulations 
governing  the  driver,  the  vehicle  and 
those  specificedly  related  to  the 
transportation  of  hazardous  materials 
are  included.  The  majority  of  driver/ 
vehicle  inspections  are  conducted  by 
State  officers.  Approximately  2  million 
inspections  of  motor  carriers'  drivers 
and  vehicles  operating  in  interstate 
commerce  and  300,000  inspections  of 
motor  carriers  operating  intrastate  are 
entered  into  MCMIS  aimuedly. 

Crashes — This  data  is  collected  ft'om 
State  aiid  local  police  crash  reports. 
Approximately  100,000  truck  and  bus 
crashes  are  entered  into  MCMIS 
annually. 

Reviews  and  Ratings — This  data  is 
collected  during  on-site  reviews  of 
motor  carrier  and  hazardous  material 
shipper  operations.  Information  from 
these  reviews  is  used  to  determine  a 
safety  fitness  rating  (Satisfactory, 
Conditional,  Unsatisfactory)  which  is 
posted  in  the  MCMIS,  Over  130,000 
motor  carriers  are  currently  rated  and 
approximately  10.000  more  are  added 
ever>'  year. 

Enforcement — The  MCMIS  contains 
key  information  about  each  enforcement 
case  conducted  against  a  company, 
including  types  of  violations  and  fines 
assessed.  It  is  estimated  that  information 


on  about  2,000  new  cases  is  received 
annually. 

AUTHORFTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
49  U.S.C.  502,  504.  506.  and  508;  and 
49CFR1.73. 

purpose: 

To  provide  a  central  collection  point 
for  records  on  motor  carriers  and 
hazardous  material  shippers  which 
allows  for  the  analysis  of  safety-related 
data  needed  to  administer  and  manage 
the  FMCSA's  motor  carrier  safety 
program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  shared  with 
Federal,  State,  and  local  governments, 
contractors  involved  in  system  support 
and  maintenance,  and  Motor  Carrier 
Safety  Assistance  Program  (MCSAP) 
participants  and  grantees  for  use  in 
support  of  commercial  motor  vehicle 
safety.  See  Prefatory  Statement  of 
General  Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

MCMIS  records  are  stored  in  an 
automated  system  operated  and 
maintained  at  the  AAC. 

retrievability: 

Electronic  records  can  be  retrieved 
through  automated  searches  on 
information,  such  as,  company  name, 
company's  tax  identification  number, 
driver's  name,  driver's  date  of  birth, 
driver's  license  number,  geographical 
location,  or  various  other  means. 

SAFEGUARDS: 

The  MCMIS  falls  under  the  guidelines 
of  the  AAC  in  Austin,  TX.  This  facility 
has  it's  own  approved  System  Security 
Plan  which  provides  that: 

The  system  will  be  maintained  in  a 
secure  computer  room  with  access 
restricted  to  authorized  personnel. 

Access  to  the  building  must  be 
authorized  and  is  limited. 

Access  will  be  controlled  by  requiring 
that  users  provide  a  valid  account  name 
and  password.  The  MCMIS  contains  a 
function  that  tracks  system  usage  for 
other  authorized  users.  MCMIS  will 
require  users  to  change  access  control 
identifiers  at  periodic  intervals. 

The  Federal  Motor  Carrier  Safety 
Administration  will  operate  the  MCMIS 
in  accordance  with  the  Federal  securitv 


regulations,  policy,  procedures, 
standards  and  guidance  for 
implementing  the  Automated 
Information  System  Security  Program 

Only  authorized  U.S.  and  State 
Government  persormel  and  contractors 
conducting  system  support  or 
maintenance  may  access  MCMIS 
records. 

Access  to  records  is  password 
protected  and  the  scope  of  access  for 
each  password  is  limited  to  the  official 
need  of  each  individual  authorized 
access. 

Additional  protection  is  afforded  by 
the  use  of  password  security,  data 
encr^'ption,  and  the  use  of  a  secure 
network. 

RETENTION  AND  DISPOSAL: 

Computerized  database  with  daily 
backups  performed  automatically. 
Master  Files  are  NARA  historical  copies, 
which  are  permanent.  Annual  transfers 
occur  at  end  of  each  fiscal  year.  Agency 
master  files  are  destroyed  after  six  years. 

SYSTEM  MANAGER  AND  ADDRESS: 

Department  of  Transportation.  Federal 
Motor  Carrier  Safety  Administration. 
Division  Chief,  Information  Svstems 
Division.  400  7th  Street,  SW.," 
Washington.  DC  20590. 

NOTinCATION  PROCEDURE: 

Same  as  "System  Manager." 

RECORD  ACCESS  PROCEDURES: 

Same  as  "System  Manager." 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "System  Manager." 

RECORD  SOURCE  CATEGORIES: 

Driver  information  is  recorded  as  a 
result  of  roadside  driver/vehicle 
inspections  and  crash  reports  submitted 
by  State  and  local  law  enforcement 
agencies  and  investigations  performed 
by  State  and  Federal  investigators. 
MCMIS  is  constantly  being  updated  as 
States  and  FMCSA  field  offices  forward 
safety  information  to  the  MCMIS  soon 
after  it  has  been  accumulated  and 
processed  in  their  local  information 
systems. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  are  exempt 
from  disclosure  under  the  provisions  of 
5  U.S.C.  552a(k)(2). 

OMB  CONTROL  NUMBER: 

The  Federal  Motor  Carrier  Safety 
Administration  has  received  approval 
ft-om  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  it  conducts  and  requires 
pursuant  to  OMB  .No.  2126-0013,  Motor 
Carrier  Identification  Report 
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(Application  for  U.S.  DOT  Number), 
MCS-150(Rev.  3-2000) 

The  Department  of  Transportation 
proposes  to  amend  the  following  two 
systems  of  records.  The  DOT/FHWA 
204  is  being  changed  to  DOT/FMCSA 
002;  and  DOT/FHWA  213  is  being 
changed  to  DOT/FMCSA  003. 

DOT/FMCSA  002 

SYSTEM  NAME: 

Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  Motor  Carrier 
Safety  Proposed  Civil  and  Criminal 
Enforcement  Cases.  DOT/FMCSA, 

SECURfTY  CLASSIFICATION: 

Unclassified — sensitive. 

SYSTEM  LOCATION: 

Office  of  Enforcement  (MC-Et:);  400 
7th  Street,  S\V.,  Room  3419. 
Washington.  DC  20590 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Officers,  agents  or  employees  of  motor 
carriers,  including  drivers  who  have 
been  the  subject  of  investigation  for 
Motor  Carrier  Sdfet\  regulation 
violations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Motor  Carrier  safety  regulation 
violations  and  identifying  features. 

AUTHORrtY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Motor  Carrier  Safetv  Act  of  1984.  49 
U.S.C.  521(b). 

PURPOSE(S): 

Decide  enforcement  action,  and  for 
use  as  historical  documents  in  case  of 
appeal. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  Prefatory  Statement  of  General 
Routine  Uses  Routine  use  number  5 
does  not  apply  to  this  system  of  records 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  in  the  Fifld  Legal 
Services'  offices 

RETRIEV  ABILITY: 

Names  of  individuals. 

SAFEGUARDS: 

Only  Office  of  the  Chief  Counsel  or 
Field  Legal  Ser^'ices  employees,  and 
other  FMCSA  employees  have  regular 
access  to  the  files. 


RETENTION  AND  DISPOSAL: 

The  records  are  retained  for  one  year 
and  then  are  generally  sent  to  the  local 
Federal  Records  Centers  for  an 
additional  three-year  period.  System 
manager(s)  and  address:  FMCSA,  Office 
of  the  Chief  Counsel.  400  7th  Street, 
SW.,  Room  4217,  Washington,  DC 
20590;  FMCSA  Service  Centers,  Field 
Legal  Services. 

NOTIRCATION  PROCEDURE: 

Same  as  "System  Manager," 

RECORD  ACCESS  PROCEDURES: 

Same  as  "System  Manager.  ' 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "System  Manager." 

RECORD  SOURCE  CATEGORIES: 

Individuals,  motor  carrier  files, 
OMC^HS  file  information  as  gathered  by 
OMC'HS  investigators,  etc. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

5U.S.C.  552(c)(3),  (d),  (e)(4)(G),  (H), 
and  (1),  (f)  to  the  e.xtent  they  contain 
investigative  material  compiled  for  law- 
enforcement  purposes  in  accordance 
with  5  U.S.C.  552a(k)(2). 

DOT/FMCSA  003 

SYSTEM  NAME: 

Driver  VVaiver'Exemption  File. 

SECURITY  CLASSIFICATION: 

I  Inclassified — sensitive. 

SYSTEM  LOCATION: 

Department  of  Transportation.  Federal 
Motor  Carrier  Safety  Administration 
(FMCSA).  Office  of  Bus  and  Truck 
Standards  and  t)perations  (MC-PS),  400 
7th  Street.  SW  .  Washington,  DC  20590; 
FMCiS.A  Service  (;enters. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Operators  of  interstate  commercial 
motor  vehicles  that  transport  certain 
commodities 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

.Applications  for  waiver  (usually 
involving  physical  disability);  final 
disposition  of  re(]uest  for  waiver;  and 
waivt>r  renewal 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Motor  Carrier  Safety  Act  of  1984  (49 
U.S.C.  31136(e)  and  tEA-21  (49  U.S.C. 
31315) 

PURPOSE(S): 

Monitor  drivers  of  c;ommercial  motor 
vehicles  who  operate  in  interstate 
( iimmerce  and  have  been  identified  as 
phvsu  ally  impaired. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

See  Prefatory  Statement  of  General 
Routine  Uses.  Routine  use  number  5  is 
not  applicable  to  this  system  of  records. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  file 
folders  in  file  cabinets. 

retrievability: 

The  records  are  filed  by  driver's 
name. 

SAFEGUARDS: 

Files  are  classified  as  sensitive  and 
are  regularly  accessible  only  by 
designated  employees  within  the 
FMCSA  Service  Centers  and  the 
FMCSA. 

RETENTION  AND  DISPOSAL: 

The  files  are  retained  while  the  driver 
waivers  are  active.  The  inactive  driver 
waiver  files  are  purged  every  3  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  Transportation,  Federal 
Motor  Carrier  Safety  Administration, 
Office  of  Bus  and  Truck  Standards  and 
Operations  (MC-PS),  400  7th  Street, 
SW.,  Washington,  DC  20590. 

NOTIFICATION  PROCEDURE: 

Same  as  "System  Manager." 

RECORD  ACCESS  PROCEDURES: 

Same  as  "System  Manager." 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "System  Manager." 

RECORD  SOURCE  CATEGORIES: 

Application  for  Waiver  or  Waiver 
Renewal. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Dated:  Dei. ember  2fi,  2000, 
Yvonne  L.  Coates, 
Fnvacv  Art  Coordinator. 

IFK  Dot;   0()-;?:i36.T  Filed  12-28-00;  8;45  am] 
BILLING  CODE  4910-62-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Antidrug  and  Aicohoi  Misuse 
Prevention  Program  for  Personnel 
Engaged  in  Specified  Aviation 
Activities;  Correction 

ACTION:  Notice;  correction. 

SUMMARY:  On  December  5,  2000,  the 
Federal  Aviation  Administration  (FAA) 
published  a  notice  at  65  FR  76000  that 
announced  to  the  public  the  minimimi 
percentage  rate  for  drug  and  alcohol 
testing  for  the  year  2001.  In  that  notice, 
the  FAA  included  a  numerical  error  on 
page  76001 ;  this  number  refers  to  the 
alcohol  violation  rate  for  the  year  1999. 
This  document  corrects  that  minor 
error. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arnold  N.  Schwartz,  Office  of  Aviation 
Medicine  (AAM-810),  Federal  Aviation 
Administration,  800  Independence 


Ave,,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8932. 

Correction 

On  page  76001  (65  FR  76001),  in  the 
second  column,  fifth  paragraph,  seventh 
line,  "0.42"  should  read  ".06". 

Issued  in  Washington,  DC  on  December  20. 
2000. 

Jon  L.  Jordan, 
Federal  Air  Surgeon . 

[FR  Doc.  00-32970  Filed  12-28-00:  8;45  am] 
BILUNG  CODE  141&-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Fecierai  Railroad  Administration 

[Docket  Number  2000-7912] 

Notice  of  Cancellation  of  Public 
Hearing;  The  Union  Pacific  Railroad 

On  August  31,  2000,  the  Union  Pacific 
Railroad  (UP)  petitioned  the  Federal 


Railroad  Administration  (FRA)  seeking 
a  waiver  of  compliance  with  the 
requirements  of  49  CFR  214.329.  UP 
requested  relief  that  would  permit  the 
use  of  a  system  described  by  UP  as  the 
automatic  train  approach  warning 
system  (TAWS).  FRA  subsequently 
scheduled  a  public  hearing  seeking 
comments  from  interested  parties  on 
LT's  proposal  (65  FR  71200,  November 
29,  2000). 

UP  has  withdrawn  its  petition  for 
waiver  (see  Docket  No.  FRA-2000-7912, 
Document  No.  11).  Accordingly,  the 
public  hearing  scheduled  for  this  matter 
on  Thursday,  January  4,  2001  in  Omaha, 
Nebraska  is  hereby  cancelled. 

Issued  in  Washington.  D.C.  on  December 
26,  2000. 
Edward  R.  English. 

Director,  Office  of  Safety  Enforcement 

[FR  Doc.  00-33364  Filed  12-28-00;  8;45  ami 

BILUNG  CODE  4910-06-P 


Friday, 

December  29,  2000 
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Part  n 

Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Parts  410,  414,  424,  480,  and  498 
Medicare  Program;  Expanded  Coverage 
for  Outpatient  Diabetes  Self-Management 
Training  and  Diabetes  Outcome 
Measurements;  Final  Rule  and  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  410,  414,  424,  480,  and 
498 

[HCFA-3002-F] 

RIN  0938-AI96 

Medicare  Program;  Expanded 
Coverage  for  Outpatient  Diabetes  Self- . 
Management  Training  and  Diabetes 
Outcome  Measurements 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
section  4105  of  the  Balanced  Budget  Act 
of  1997  (BBA)  by  expanding  Medicare 
coverage  for  outpatient  diabetes  self- 
management  training  and  establishes 
outcome  measurements  for  evaluating 
the  improvement  of  the  health  status  of 
Medicare  beneficiaries  with  diabetes 
These  services  include  education  and 
training  furnished  to  a  beneficiary  with 
diabetes  by  an  approved  entity  deemed 
to  meet  certain  quality  standards 
established  in  this  final  rule.  The 
physician  (or  qualified  nonphysician 
practitioner)  treating  the  beneficiary's 
diabetes  must  certif\'  that  these  services 
are  needed  as  part  of  the  beneficiary's 
comprehensive  plan  of  care, 
EFFECTIVE  DATE:  These  regulations  are 
effective  Februar\-  27.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Stojak.  (410)  786-6939 
(Conditions  for  Coverage  and  Qualitv 
Standards):  loan  Mitchell.  (410)  78B- 
4508  (Physician  Fee  Schedule 
Pavments);  loan  Brooks.  (410)  786-5526 
and  Eva  Fung.  (410)  786-7539 
(Accreditation  and  Deeming);  Barbara 
Fleming,  M.D..  (410)  786-6863 
(Outcome  Measurement). 
SUPPLEMENTARY  INFORMATION:  Copies:  To 
order  copies  of  the  Federal  Register 
containing  this  document,  send  your 
request  to:  New  Orders.  Superintendent 
of  Documents.  PO  Box  371954. 
Pittsburgh,  PA  15250-7954.  Specify  the 
date  of  the  issue  requested  and  enclose 
a  check  or  money  order  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  bv  calling  the 
order  desk  at  (202)  512-1800  or  bv 
faxing  to  (202)  512-2250.  The  cost  for 
each  copy  is  S8.  As  an  alternative,  you 
can  view  and  photocopy  the  Federal 
Register  document  at  most  libraries 
designated  as  Federal  Depository 
Libraries  and  at  many  other  public  and 


academic  libraries  throughout  the 
country  that  receive  the  Federal 
Register.  This  Federal  Register 

document  is  also  available  from  the 
Federal  Register  online  database 
through  CPO  Access,  a  service  of  the 
U.S.  Government  Printing  Office.  Free 
public  access  is  available  on  a  Wide 
Area  Information  .Server  (WAIS)  through 
the  Internet  and  via  asynchronous  dial- 
in.  Internet  users  can  access  the 
database  by  using  the  World  Wide  Web; 
the  Superintendent  of  Documents  home 
page  address  is  http:// 
www.access.gpo.gov/nara/index.html. 
by  using  local  WAIS  client  software,  or 
by  telnet  to  swais.access.gpo.gov.  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  202-512-1661;  type  swais.  then 
login  as  guest  (no  password  required). 

I.  Background 

A  Legislation 

Section  4105(a)  of  th?  Balanced 
Budget  Act  of  1997  (BBA)  (Pub.  L.  105- 
33.  enacted  on  August  5.  1997)  provides 
coverage  for  diabetes  self-management 
training  in  outpatient  settings  without 
limiting  this  coverage  to  hospital 
outpatient  departments.  The  BBA 
stipulates  that  training  may  be  furnished 
by  a  physician  or  other  individual  or 
entity  that  also  provides  other  items  or 
ser\'ices  payable  under  Medicare,  and 
that  meets  certain  quality  standards. 
The  payment  amount  for  the  services 
must  be  established  under  the  physician 
fee  schedule  in  consultation  with 
organizations  representing  persons  with 
diabetes.  Additionally,  section 
4105(c)(1)  of  the  BBA  requires  the 
Secretary'  to  establish  outcome 
measurements  for  f)urposes  of 
evaluating  the  improvement  of  the 
health  status  of  Medicare  beneficiaries 
with  diabetes. 

On  February  11.  1999.  we  published 
a  proposed  rule  (64  FR  6827)  to 
implement  the  BBA  provisions 
addressing  the  coverage,  payment,  and 
accreditation  requirements  for 
outpatient  diabetes  self-management 
training.  An  overview  of  that  proposed 
rule  is  given  in  section  II  of  this 
preamble,  the  comments  on  the 
proposed  rule  and  our  responses  to 
those  comments  are  in  section  III.  and 
a  summary  of  changes  in  the  final  rule 
appears  in  section  IV. 

B  Program  Instructions 

In  lune  and  September  of  1998.  we 
issued  program  memoranda  (PM  AB- 
98-36  and  PM  AB-98-51)  that 
implemented  the  outpatient  diabetes 
self-management  training  benefit.  We 


reissued  these  program  instructions  in 
1999  and  most  recently  on  July  20. 
2000. 

C.  Office  of  Inspector  General  Report 

The  Office  of  Inspector  General  (OIG) 
issued  a  draft  report  titled  "Medicare's 
Expanded  Coverage  of  Outpatient 
Diabetes  Self-Management  Training 
Services  "  (A-14-99-00207,  fune  2000) 
which  reviewed  the  reasonableness  of 
the  individual  and  group  session 
payment  rates  proposed  by  HCFA  for 
diabetes  self-management  training.  The 
OIG  concluded  that  our  proposed  rates 
were  inflated. 

In  our  response  to  the  draft  report,  we 
did  not  concur  with  the 
recommendation  that  the  payment  rates 
should  be  adjusted  downward.  We  did 
agree,  however,  that  we  should  refine 
our  payment  rates  as  we  gain  additional 
experience  and  knowledge  about 
diabetes  self-management  training.  We 
will  periodically  review  the  payment 
rates  as  part  of  our  review  of  services 
furnished  under  the  physician  fee 
schedule  and  include  any  revisions  in 
our  annual  updates  to  the  physician  fee 
schedule  payment  rates. 

II.  Provisions  of  the  Proposed  Rule 

On  February  11,  1999,  we  published 
in  the  Federal  Register,  a  proposed  rule 
(64  FR  6827)  to  implement  section 
4105(a)  of  the  BBA  concerning  the 
expanded  coverage  of,  and  payment  for. 
outpatient  diabetes  self-management 
training. 

In  the  preamble  of  the  February  1999 
proposed  rule,  we  noted  that,  as 
required  by  section  4105(a)(3)  of  the 
BBA,  we  consulted  with  representatives 
of  various  groups  or  organizations  active 
in  the  field  of  diabetes  education  and 
training.  These  organizations  or  groups 
included  the  following: 

•  American  Diabetes  Association. 

•  The  American  Medical  Association. 

•  The  American  Academy  of  Family 
Physicians. 

•  The  Endocrine  Society. 

•  The  American  Association  of 
Clinical  Endocrinologists. 

•  The  American  Association  of 
Diabetes  Educators. 

•  The  American  Dietetic  Association. 

•  The  Health  Industry'  Manufacturers 
Association. 

•  Merck-Medco. 

•  The  Diabetes  Treatment  Centers  of 
America. 

•  American  Pharmaceutical 
Association. 

•  The  National  Association  of  Chain 
Drug  Stores. 

•  The  National  Community  Pharmacy 
Associations. 

We  also  worked  extensively  with 
diabetes  experts  from  the  Centers  for 
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Disease  Control  and  Prevention  (CDC) 
and  the  Department  of  Veterans  Affairs. 
In  addition,  we  visited  a  number  of 
diverse  hospital-based  training 
programs. 

These  consultations  and  visits 
revealed  that  there  is  no  clear  consensus 
on  several  important  issues.  The  issues 
include  critical  questions  concerning; 
(1)  Who  should  be  eligible  to  receive 
training;  (2)  how,  when,  and  where  the 
training  should  be  furnished;  and  (3) 
who  should  furnish  the  training  (and 
the  specific  qualifications  necessary). 
We  specifically  solicited  public 
comments  on  these  issues  and  requested 
clinical  data  describing  the  impact  of 
our  proposed  requirements  on 
beneficiary  health  outcomes. 

The  parties  that  we  consulted  about 
diabetes  self-management  training  agree 
that  it  is  an  interactive,  collaborative 
process  involving  individuals  with 
diabetes,  their  physicians,  and  their 
educators.  The  diabetes  educational 
process  will  furnish  the  beneficiary  with 
the  knowledge  and  skills  needed  to 
perform  self-care,  manage  crises,  and 
make  lifestyle  changes  to  successfully 
manage  the  disease.  The  goal  is  to 
enable  the  beneficiar>'  to  become  an 
active  participant  in  a  four-step  process 
that  includes  assessment  of  the 
beneficiary's  needs,  development  of  an 
individualized  educational  plan, 
educational  interventions,  and 
evaluation  of  the  beneficiary's  success 
in  achieving  self-management  goals. 

The  major  provisions  of  the  proposed 
rule  are  as  follows; 

A.  Outpatient  Diabetes  Self- 
Management  Training 

We  proposed  in  §  410.141(a)  that 
Medicare  Part  B  would  cover  an 
outpatient  diabetes  self-management 
training  program  when  ordered  by  the 
physician  or  qualified  nonphysician 
practitioner  treating  the  beneficiary's 
diabetes.  To  ensure  access  to  these 
services,  we  would  recognize  training 
ordered  by  certain  nonphysician 
practitioners  who  treat  a  beneficiary's 
diabetes  and  whose  services  would  be 
covered  under  Medicare  as  physician 
services  if  they  were  furnished  by  a 
physician.  We  would  require  these 
nonphysician  practitioners  to  operate 
within  the  scope  of  the  statutory  benefit 
and  their  authority  under  State  law  or 
regulations.  We  further  stated  that  we 
would  not  cover  patient  self-referral 
services. 

B.  Conditions  for  Coverage 

In  §  410.141(b),  we  proposed  that  we 
would  cover  outpatient  diabetes  self- 
management  training  under  Medicare 
Part  B  if  the  following  conditions  are 


met;  The  physician  (or  qualified 
nonphysician  practitioner)  must  order 
the  training;  the  physician  (or  qualified 
nonphysician  practitioner)  must  prepare 
a  comprehensive  plan  of  care  that 
describes  the  content,  number, 
frequency,  and  duration  of  the  diabetes 
self-management  training;  the  physician 
(or  qualified  nonphysician  practitioner) 
must  determine  if  the  diabetes  self- 
management  training  is  reasonable  and 
necessary  for  the  treatment  of  the 
beneficiary's  diabetes;  and  the  services 
must  be  furnished  in  a  group  setting  of 
2  to  20  individuals  (or  on  an  individual 
basis  if  a  group  session  is  unavailable  or 
if  the  beneficiary  has  special  needs 
resulting  from  medical  conditions  that 
would  hinder  the  beneficiary 's 
participation  in  a  group  training 
session).  All  individuals  in  the  group  do 
not  have  to  be  Medicare  beneficiaries. 

C  Types  and  Frequency  of  Training 

1 .  Initial  Training 

In  § 410.141(c)(1),  we  proposed  that 
Medicare  would  cover  up  to  10  hours  of 
initial  outpatient  diabetes  self- 
management  training  within  a 
continuous  12-month  period  for  each 
beneficiary  who  meets  certain 
conditions.  In  addition,  we  proposed 
that  payment  would  be  only  for  those 
sessions  attended  (not  for  packages  of 
sessions  unless  there  is  documentation 
that  the  beneficiary  attended  all 
sessions). 

2.  Additional  Training 

In  §  410.141(c)(2).  we  proposed  that  a 
beneficiary  who  receives  the  initial 
training  program  would  be  eligible  for  a 
single  follow-up  training  session  of  no 
more  than  1  hour  each  year.  The 
physician  (or  qualified  nonphysician 
practitioner)  treating  the  beneficiary 
must  document  in  the  beneficiary's 
medical  record  the  specific  medical 
condition  (described  in  §  410.141(d)) 
that  warrants  the  additional  training. 

D.  Beneficiaries  Who  May  be  Covered 

1.  Medical  Conditions 

In  §  410.141(d)(1).  we  proposed  that 
any  beneficiary  who  has  one  or  more  of 
the  following  medical  conditions 
occurring  within  the  12-month  period 
before  the  physician's  order  for  the 
training  would  be  eligible  for  Medicare 
coverage  for  training  from  an  approved 
entity; 

•  New  onset  diabetes. 

•  Poor  glycemic  control  as  evidenced 
by  a  glycosylated  hemoglobin  (HbAlC) 
of  9.5  percent  or  more  in  the  90  days 
before  attending  the  training. 

•  A  change  in  treatment  regimen  from 
no  diabetes  medications  to  anv  diabetes 


medication,  or  fi-om  oral  diabetes 
medication  to  insulin. 

•  High  risk  for  complications  based 
on  poor  glycemic  control;  documented 
acute  episodes  of  severe  hypoglycemia 
or  acute  severe  hyperglycemia  occurring 
in  the  past  year  during  which  the 
beneficiary'  needed  third  party 
assistance  for  either  emergency  room 
visits  or  hospitalization. 

•  High  risK  based  on  at  least  one  of 
the  following  documented 
complications: 

•  Lack  of  feeling  in  the  foot  or  other 
foot  complications  such  as  foot  ulcer  or 
amputation. 

•  Pre-proliferative  or  proliferative 
retinopathy  or  prior  laser  treatment  of 
the  eye. 

•  Kidney  complications  related  to 
diabetes,  such  as  macroalbuminuria  or 
elevated  creatinine. 

2.  Other  Conditions 

In  §  410.141(d)(2),  we  proposed  that 
beneficiaries  who  are  inpatients  in  a 
hospital,  skilled  nursing  facility, 
hospice,  or  nursing  home  would  not  be 
simultaneously  eligible  for  services 
under  this  benefit.  It  is  the 
responsibility  of  the  staff  at  these 
facilities  to  furnish  effective  disease 
management  training  as  a  part  of  the 
basic  care  and  treatment  furnished  to 
the  beneficiary'  while  the  beneficiary  is 
an  inpatient  of  that  facility. 

If  outpatient  diabetes  self- 
management  training  is  furnished  in  a 
Federally  Qualified  Health  Center 
(FQHC)  or  a  Rural  Health  Clinic  (RHC) 
setting  by  a  nonphysician  practitioner, 
the  services  would  be  bundled  into  the 
facility  rate.  The  payment  made  to  the 
FQHC  or  the  RHC  under  the  all- 
inclusive  rate  specifically  accounts  for 
these  professional  services  because  the 
facility  payment  rate  reflects  the  costs  of 
these  services. 

E.  Approved  Entities 

In  proposed  §  410.141(e).  we 
identified  the  conditions  we  would 
require  an  approved  entity  to  meet.  In 
order  to  be  an  "approved  entity."  we 
would  require  that  the  physician, 
individual,  or  entity  furnish  other 
services  for  which  direct  Medicare 
payment  may  be  made.  In  addition,  the 
approved  entity  must  comply  with  the 
Medicare  regulations  on  the  prohibition 
on  reassignment  of  Medicare  benefits  set 
forth  in  §§424.73  and  424.80. 

We  also  stated  that  we  would  require 
an  approved  entity  to  provide  us  with 
any  documentation  that  we  may  request, 
which  may  include  information  that  is 
necessar\'  for  us  to  pay  a  claim  or  to 
perform  a  focused  post-payment 
medical  review  study.  Finally,  we 
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would  approve  an  entity  to  furnish 
outpatient  diabetes  training  if  it  meets 
the  quality  standards  prescribed  by  us; 
the  National  Standards  for  Diabetes  Self- 
Management  Education  Program 
(NSDSMEP),  previously  the  National 
Diabetes  Advisor.-  Board  (NDAB) 
standard:  or  standards  developed  by  a 
national  organization  that  is  either  a 
nonprofit  or  not-for-profit  organization 
(approved  by  us)  with  demonstrated 
experience  in  representing  the  interest 
of  individuals  with  diabetes.  In  order  to 
show  that  these  quality  standards  are 
met,  an  approved  entity  must  show 
proof  that  it  has  been  accredited  by  a 
HCFA-approved  accreditation 
organization 

F.  HCFA  s  Process  for  Approving 
National  Accreditation  Organizations 

Section  410.142  proposed  that  we 
may  approve  and  recognize  a  nonprofit 
or  not-for-profit  organization  with 
demonstrated  experience  in 
representing  the  interest  of  individuals 
with  diabetes  to  accredit  entities  to 
furnish  training.  We  proposed  to  require 
an  accreditation  organization  to  submit 
documentation  outlining  how  its  quality 
standards  are  substantially  equivalent  to 
the  HCFA  quality  standards  as  outlined 
in  §410. 144(a)  of  the  proposed  rule.  In 
addition,  we  proposed  that  the 
prospective  organization  verif\'  and 
comply  with  information  requirements 
in  the  application  process  as  described 
in  §410. 142(b) 

G.  Requirements  for  Approved 
Accreditation  Organizations 

In  §410.143.  we  proposed  the 
requirements  for  an  approved 
accreditation  organization.  We  included 
the  proposed  ongoing  responsibilities  of 
an  approved  accreditation  organization 
as  well  as  set  forth  our  oversight 
responsibilities  for  an  approved  national 
accreditation  organization,  our 
requirements  for  recognition  and 
withdrawal,  and  our  reconsideration 
process. 

H.  Quality  Standards  for  a  Deemed 
Entity 

We  proposed  in  §410.144  that  a 
national  accreditation  organization 
approved  and  recognized  by  us  may 
accredit  an  entity  to  meet  one  of  the 
following  sets  of  standards:  the  quality 
standards  prescribed  by  us  and  set  forth 
in  the  proposed  rule:  the  NSDSMEP 
qucdity  standards:  or  standards  of  a 
national  accreditation  organization 
(approved  by  us)  that  represents 
individuals  with  diabetes. 


/.  Requirements  for  Deemed  Entities 

In  §410.145  of  the  proposed  rule,  we 
spticified  the  conditions  under  which  an 
entitv  may  be  deemed  to  meet  our 
quality  standards.  We  also  proposed  a 
procedure  for  determining  the  effective 
date  and  requirements  for  deemed 
entities,  as  well  as  a  procedure  for  the 
removal  of  deemed  status. 

/.  Payment  for  Outpatient  Diabetes  Self- 
Management  Training  Services 

In  accordance  with  section  4105(a)  of 
the  DBA.  we  proposed  in  §414.63  that 
Medicare  payment  for  outpatient 
diabetes  self-management  training 
would  be  made  under  the  physician  fee 
schedule  described  in  §414.1  through 
414.48.  Section  1848  of  the  Act  requires 
that  payments  under  the  physician  fee 
schedule  be  based  on  national  uniform 
relative  value  units  (RVUs)  that  are 
based  on  the  resources  used  in 
furnishing  a  service  We  proposed  in  the 
preamble  of  the  February  1999  proposed 
rule  to  pay  $55.41  (using  the  proposed 
RVUs)  for  individual  sessions  and 
$32.62  per  person  within  a  group 
session.  We  stated  that  these  same 
payment  rates  would  apply  for  the  1- 
hour  annual  refresher  training.  We  also 
stated  that  actual  payments  to  an  entity 
approved  by  us  would  be  adjusted  for 
geographic  variation  and  determined 
based  on  the  physician  fee  schedule 
methodology  as  described  in  a  separate 
final  rule  published  in  the  Federal 
Register  on  October  31,  1997  (62  FR 
59048). 

k   Time  Limits  for  Filing  Claims 

We  proposed  to  add  a  new  paragraph 
(d).  "Outpatient  diabetes  self- 
management  training."  to  §424.44, 
"Time  limits  for  filing  claims."  New 
paragraph  (d)  would  state  that  we  would 
make  payment  to  an  entity  for  the 
furnishing  of  outpatient  diabetes  self- 
management  training  after  we  approve 
the  entity  to  furnish  the  services  under 
part  410,  subpart  H. 

L.  Photocopying  Reimbursement  and 
Mailing  Costs  for  Practitioners 

Section  4105(c)  of  the  BBA  requires 
the  Secretan,'  to  establish  outcome 
measurements,  including  glycosylated 
hemoglobin  (past  90-day  average  blood 
sugar  levels),  for  purposes  of  evaluating 
the  improvement  of  the  health  status  of 
Medicare  beneficiaries  with  diabetes.  In 
order  to  obtain  adequate  clinical 
documentation  used  in  developing 
outcome  measurements,  we  proposed  to 
direct  Peer  Review  Organizations 
(PROs)  to  collect  this  information  from 
a  physician  (or  qualified  nonphysician 
practitioner)  treating  a  beneficiary  with 
diabetes. 


In  §476.111,  "PRO  access  to  records 
and  information  of  institutions  and 
practitioners,"  (now  designated 
§  480.  Ill)  we  proposed  to  reimburse  all 
Medicare  providers  and  suppliers  for 
the  cost  of  photocopying  and  mailing 
copies  of  requested  beneficiary  medical 
records  for  any  Medicare  covered 
services  to  die  PROs.  We  proposed 
payment  of  $.10  per  page  for 
photocopying  plus  first  class  postage 
costs  for  mailing  the  records.  The 
proposed  photocopying  amount 
includes  the  cost  of  labor,  supplies, 
equipment,  and  overhead  based  on  the 
photocopying  payment  rates  previously 
established  for  hospitals. 

M.  Appeals 

In  §498.2,  "Definitions,"  we  proposed 
adding  to  the  definition  of  "supplier," 
for  the  purposes  of  appeals,  the  words 

an  entity  approved  by  HCFA  to  furnish 
outpatient  diabetes  self-management 
training,"  following  "(OPO)." 

in.  Comments  and  Responses  Based  on 
the  Proposed  Rule 

We  received  approximately  1 ,900 
items  of  correspondence  in  response  to 
our  request  for  public  comments  on  the 
February  1999  proposed  regulation  on 
diabetes  self-management  training. 
Commenters  included  individuals, 
professional  associations,  providers  of 
care,  and  various  health  care 
professionals.  A  summary  of  those 
comments  and  responses  follows: 

Conditions  for  Coverage  (§410.141  (b)) 

Comment:  One  commenter  suggested 
that  in  §  410.141(b)(1),  there  was  no 
rationale  to  permit  qualified 
nonphysician  practitioners  to  order 
diabetes  self-management  training  and 
that  only  physicians  should  be  able  to 
order  the  services. 

Response:  We  highly  regard  the 
contributions  and  quality  of  care 
furnished  by  physicieuis  in  the  United 
States.  We  will,  however,  retain  the 
requirement  in  §  410.141(b)(1)  that 
permits  qualified  nonphysician 
practitioners  (such  as,  clinical  nurse 
specialists,  physician  assistants,  nurse 
practitioners,  and  nurse  midwives)  to 
order  the  training  because  this  provision 
is  consistent  with  section  1842(b)(18)(D) 
of  the  Act.  We  believe  that  the  required 
State  licensiu^  requirements  will  ensure 
that  this  care  is  provided  in  an 
appropriate  manner  by  qualified 
nonphysician  practitioners.  We  believe, 
moreover,  that  the  availability  of 
training  to  improve  the  quality  of  life  for 
Medicare  beneficiaries  should  not  be 
denied,  particularly  to  beneficiaries  who 
receive  their  medical  care  from  qualified 
nonphysician  practitioners.  Permitting 
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qualified  nonphysician  practitioners  to 
order  this  training  will  facilitate  access 
to  our  beneficiaries,  particularly  in  rural 
areas. 

Comment:  Many  commenters  did  not 
agree  with  our  requirement  in  proposed 
§  410.141(h)(2)  that  the  physician  (or 
qualified  nonphysician  practitioner) 
develop  the  entire  plan  of  care  or  our 
requirement  in  proposed 
§  410.141{b)(2)(iii)  that  die  physician  (or 
qualified  nonphysician  practitioner) 
sign  for  any  changes  in  die  plan  of  care. 
The  commenters  contended  that  the 
treating  physician  shoidd  initiate  the 
plan  of  care,  but  the  diabetes  educator 
should  be  the  primary  administrator  of 
diabetes  education  and  training. 

Response:  We  continue  to  believe  that 
the  primary  care  physician  (or  qualified 
nonphysician  practitioner)  treating  the 
beneficiary  must  order  the  training 
because  he  or  she  is  most  qualified  to 
manage  the  beneficiary's  care.  Section 
4105  of  the  BBA  suggests  that  the 
person  managing  the  individual's 
diabetic  condition  must  certify  that  the 
training  is  needed  imder  a 
comprehensive  plan  of  care.  Therefore, 
we  will  retain  the  requirement  in 
§  410.141(b)(2)  that  the  physician  (or 
qualified  nonphysician  practitioner) 
develops  the  comprehensive  plan  of 
care,  which  includes  the  education  and 
training  needs  of  the  individual 
beneficiary.  We  note  that  in 
§  410.141  (b)(2)(ii)  the  referring 
physician  (or  qualified  nonphysician 
practitioner)  must  identify  the 
beneficiary's  medical  conditions.  This  is 
intended  to  help  the  educator  to  address 
the  appropriate  training. 

We  will  also  retain  the  requirement  in 
§  410.14l(b)(2)(iii)  that  the  physician  (or 
qualified  nonphysician  practitioner) 
sign  any  changes  to  the  plan  of  care  for 
the  beneficiary  before  those  changes  are 
implemented.  Diabetes  self-management 
training  is  an  interactive,  collaborative 
process  involving  a  beneficiary  with 
diabetes,  the  beneficiary's  physician  (or 
quaiified'tionphysician  practitioner)  and 
educator.  For  that  reason,  we  do  not 
believe  that  the  only  role  the  physician 
should  have  is  to  refer  the  beneficiary 
for  education  and  training.  Under  our 
quality  standards  on  review  of  the  plan 
of  care  and  goals  at  §  410.144(a)(7),  we 
have  added  requirements  for  the 
approved  entity  to  forward  a  copy  of  the 
documentation  to  the  referring 
physician  and  to  periodically  update  the 
referring  physician  of  the  beneficiary's 
educational  status.  In  a  collaborative 
environment  as  described  above,  we 
believe  that  training  will  successfully 
change  the  beneficiary's  self- 
management  behavior. 


Before  Congress  mandated  Medicare 
coverage  of  diabetes  training,  some 
Medicare  payments  for  diabetes  training 
were  made  under  the  physician  services 
benefit,  usually  in  the  context  of 
outpatient  or  inpatient  visits  with  the 
physician  for  diabetes  management  and 
counseling.  We  believe  that  physicians 
will  continue  to  provide  this  type  of 
education  for  their  Medicare 
beneficiaries  in  addition  to  the  diabetes 
training  now  available  under  this  final 
regulation.  We  view  these  benefits  as 
complementary  and  we  believe  both  are 
appropriate  for  the  management  of  a 
beneficiary's  care. 

Tvpes  and  Frequency  of  Training 
(§  410.141(c)) 

Comment:  Many  commenters 
suggested  that  we  revise  our  provision 
in  §  410.141(c)(1)  to  require  more  than 
10  hours  of  initial  training  to  cover  all 
the  subject  areas  required  in  the 
proposed  rule. 

Response:  When  developing  the 
proposed  rule,  we  conducted 
discussions  and  on-site  visits  with  many 
diabetes  self-management  training 
programs.  One  of  the  piU"poses  of  these 
visits  was  to  determine  how  many  hours 
we  should  cover  for  a  one  time  initial 
training  benefit.  We  found  that  for  most 
programs  training  averaged  10  hours. 
Training  consists  of  15  content  areas. 
We  observed  that  attendance  dwindled 
and  beneficiaries  began  to  have 
compromised  attention  spans  when  the 
total  number  of  training  hours  exceeded 
10.  We  believe  training  outcomes  are 
more  effective  when  the  training 
curriculum  is  concise  and  focused. 
Therefore,  we  conclude  that  10  hours  is 
a  reasonable  amount  of  time  to  cover  the 
15  content  areas  as  described  in 
§  410.144(a)(5).  Although  commenters 
suggested  that  10  hours  of  initial 
training  was  not  enough,  they  did  not 
provide  compelling  arguments  to 
support  their  opinions.  We  will 
continue  to  monitor  and  reassess  the 
amount  of  hours  needed  to  cover  the 
required  curricidum  to  ensure  that  oiu 
beneficiaries  receive  quality  training 
service. 

Comment:  Many  commenters 
indicated  that  we  should  permit 
educators  more  flexibility  to  conduct 
training  in  group  or  individual  sessions 
(§  410.141(c)).  They  stated  that  the 
NSDSMEP  quality  standards  require 
that  staff  develop  and  update  an 
individualized  assessment  for  each 
patient.  Also,  certain  aspects  of  diabetes 
education,  such  as  a  needs  assessment, 
individualized  instruction  on 
medication  or  insulin  delivery,  and 
development  of  an  individualized  meal 


plan,  can  only  be  furnished  on  a  one-to- 
one  basis. 

Response:  We  believe  the  commenters 
are  correct  that  there  should  be  more 
flexibility  in  our  training  coverage  in 
§410.14i(c).  We  have  increased  the 
flexibility  of  how  educators  may  furnish 
the  training  by  changing  the 
requirements  in  §410.141(c)(l)(i)(F)  and 
(c)(2)(i).  respectively,  to  allow  1  hour  of 
initial  training  and  2  hours  of  follow-up 
training  to  be  individual  training 
without  the  beneficiary  meeting  one  of 
the  special  conditions  in 
§  410.141(c)(l)(ii).  This  change  will 
accomodate  the  requirement  for 
individual  assessment  and  special 
circumstances  requiring  individual 
training.  Further,  we  revised  the 
requirements  for  initial  and  follow-up 
training  in  §  410.141(c)(1)  and  (2)  to 
permit  training  in  half-hour  increments. 

Even  though  the  attending  physician 
specifies  the  medical  condition  the 
training  must  address,  there  will  be 
instances  in  which  the  educator  will  be 
determining  how  the  training  will  be 
conducted.  For  example,  if  a  beneficiary 
has  not  complied  with  his  or  her 
diabetic  diet  after  initial  training,  the 
educator  will  determine  the  appropriate 
intervention.  However,  if  the  physician 
specified  that  the  beneficiary  needs 
training  on  the  delivery-  of  insulin  or 
other  training,  the  training  should 
address  this  specific  need.  Under  this 
final  rule,  the  educator  is  to  perform 
training  in  adherence  to  the  instructions 
from  the  referring  physician  (or 
qualified  nonphysician  practitioner). 

Comment:  Many  commenters 
expressed  concern  that  we  revise  our 
requirement  in  §  410.141(c)(2)  to  require 
more  than  1  hour  per  year  of  follow-up 
training.  The  suggestions  for  more  than 
1  hour  per  year  ranged  from  2  hours  to 
10  hours  per  year,  or  up  to  10  additional 
hours  over  a  5-year  period.  The  most 
frequenUy  stated  comment  was  to 
increase  the  amount  of  follow-up 
training  to  2  hours. 

Response:  Before  we  published  the 
February  1999  proposed  rule,  our 
consultations  with  the  diabetes 
community  indicated  that  1  hour  of 
follow-up  training  would  be  sufficient 
to  accomplish  the  goal  of  properly 
educating  a  diabetic  patient.  'The 
comments  on  the  proposed  rule 
provided  compelling  arguments  that 
more  time  is  needed  to  reassess  the 
training  needs  of  the  beneficiary  and 
provide  new  training  in  some  situations. 
An  example  of  a  situation  when  1  hour 
of  follow-up  training  may  not  be 
sufficient  is  when  a  beneficiary  with 
Type  2  or  non-insulin  dependent 
diabetes  becomes  insulin  dependent.  A 
reassessment  of  the  beneficiary's 
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training  needs  must  be  completed  and 
the  beneficiarv'  might  need  additional 
training  on  how  to  perform  injections 
and  bow  to  self-monitor  glucose  levels. 
Multiple  educational  inten'entions  to 
stabilize  the  benefician 's  condition 
might  be  needed  in  a  single  year,  which 
we  agree  could  require  more  than  1  hour 
of  follow-up  training.  However,  we  have 
determined  it  will  not  take  more  than  1 
additional  hour  of  training.  Also,  based 
on  comments  from  the  public.  2  hours 
of  follow-up  training  is  standard 
practice  for  diabetes  educators.  We 
received  no  evidence  to  support 
allowing  more  than  2  hours  of  follow- 
up  training. 

We  have  accepted  commenters 
suggestions  and  increased  the  amount  of 
follow-up  training  in  §  410.141(c)(2)  to  2 
hours  each  year  starting  in  the  calendar 
year  after  the  beneficiary  completes  the 
initial  training  (See  §4l'o.l4l(c)(2)(iii).) 
In  addition,  educators  may  provide 
follow-up  training  on  four  different 
occasions  during  the  year  using  the  half- 
hour  increments  in  the  final  rule.  The 
follow-up  training  may  be  provided  in 
individual  training  sessions  or  group 
sessions.  A  beneficiary  is  not  required  to 
meet  any  special  requirements  in  order 
to  obtain  an  individual  follow-up 
session. 

Comment:  A  major  national 
organization  and  other  individual 
commenters  urged  us  to  furnish  coding 
and  payment  for  educational  training  in 
increments  of  30  minutes  instead  of  1 
hour  for  individual  training  sessions. 
The  commenters  indicated  that  shorter 
intervention  sessions  may  be  more 
appropriate  for  older  beneficiaries. 

Response:  We  have  considered  the 
comments  for  the  30-minute  increment 
billing  code  for  diabetes  education  and 
are  adopting  this  comment.  We  agree 
that  the  shorter  intervention  sessions 
may  be  more  appropriate  for  older 
Medicare  beneficiaries  and  will  allow 
more  flexibility  in  training  schedules 
As  stated  above,  we  will  allow  a  30- 
minute  increment  code  for  individual 
and  group  training  for  both  initial  and 
follow-up  training  instead  of  a  1-hour 
increment. 

Comment:  Some  commenters  noted 
that  a  system  needs  to  be  developed  to 
track  diabetes  training  to  tell  providers 
the  number  of  hours  available  to 
beneficiaries. 

Response:  We  agree  with  the 
commenter  that  there  is  a  need  to  track 
the  number  of  hours  of  diabetes  training 
furnished  to  a  beneficiary.  However,  in 
light  of  other  system  and  privacy 
demands,  we  are  unable  to  announce  a 
specific  system  at  this  time. 


Beneficiaries  Who  May  Be  Covered 

l§410.141ldjl 

Comment:  Many  commenters  stated 
that  the  HbAlC  level  of  9.5  percent  as 
proposed  in  §410.141(d)(l)(ii)  would 
result  in  an  increased  risk  of 
complications  before  diabetes  education 
would  be  available  to  the  beneficiary. 
The  comments  suggest  that  this  would 
be  especially  true  for  individuals  of 
certain  ethnic  backgrounds  because  they 
are  at  a  higher  risk  for  complications. 
Commenters  suggested  that  the  HbAlC 
level  should  be  lowered.  The 
suggestions  among  the  commenters  for  a 
lower  level  ranged  from  7.0  to  8.5 
percent. 

Response:  We  agre«;  with  the 
commenters  that  establishing  an 
appropriate  glycohemoglobin 
requirement  as  an  eligibility  criterion 
for  the  diabetes  training  benefits  is 
important.  In  order  to  do  this,  we 
reviewed  the  medical  literature  for  both 
the  relationship  of  the  glycohemoglobin 
level  to  the  risk  of  developing 
complications  of  diabetes  and  the  effect 
of  diabetes  training  in  reducing  the 
glycohemoglobin  level  both  in  terms  of 
the  amount  of  reduction  and  the  lowest 
glycohemoglobin  level  attained. 

The  medical  literature  was  useful  in 
supporting  a  direct  relationship  between 
the  level  of  glycohemoglobin  and  the 
risk  of  developing  diabetes 
complications.  Specifically,  lower  levels 
of  glycohemoglobin  reduce  the  risk  of 
developing  complications.  Lowering  the 
glycohemoglobin,  however,  from  10 
percent  to  9  percent  results  in  a  much 
greater  reduction  in  risk  than  lowering 
the  glycohemoglobin  from  8  percent  to 
7  percent:  while  lowering  the 
glycohemoglobin  from  9  percent  to  8 
percent  results  in  an  intermediate 
reduction  in  risk. 

Much  of  the  literature  on  diabetes 
training  consists  of  studies  with  patients 
who  have  poor  glycemic  control  (for 
example,  glvcohemoglobins  higher  than 
9.5  percent),  and  generally  measured  the 
effect  of  diabetes  training  for  short 
periods  of  time.  Some  studies  involved 
concurrent  changes  in  diabetes 
medications  making  the  effect  of 
diabetes  education  hard  to  measure. 
Although  some  studies  demonstrated  a 
reduction  in  glycohemoglobin  levels, 
this  reduction  was  generally  less  than  or 
equal  to  1  percent  and  was  short-lived. 

We  have  found  that  the  medical 
literature  is  not  conclusive  regarding  the 
efficacy  of  diabetes  training  alone  in 
reducing  glycohemoglobins  below  8.5 
percent,  in  effectuating  long  term 
improvement  of  glycemic  control  below 
8.5  percent,  or  in  reducing  the  risk  of 
diabetes  complications.  Therefore,  until 


strong  medical  evidence  becomes 
available  showing  the  efficacy  of 
diabetes  training  in  achieving  these 
goals  we  have  established  a 
glycohemoglobin  level  of  8.5  percent  as 
a  criterion  for  eligibility  for  the  diabetes 
training  benefit.  We  believe  that  this 
level  satisfies  the  concerns  of  the 
commenters.  We  will  revisit  this 
requirement  when  the  medical  literature 
indicates  it  is  appropriate. 

In  determining  the  eligibility  criteria 
we  considered  the  magnitude  of  the 
impact  of  an  elevated  glycohemoglobin 
on  a  beneficiary's  health,  such  as  a  high 
risk  of  developing  heart  disease  or 
hypertension.  Our  eligibility  criteria 
ensure  that  not  only  patients  at 
significant  risk  for  developing 
complications  of  diabetes  will  have 
access  to  the  diabetes  training  service, 
but  that  patients  with  diabetes  at  risk  for 
other  illnesses  such  as  strokes  and  heart 
attacks  will  also  be  eligible  for  diabetes 
training.  This  impact  is  related  to  the 
degree  and  the  duration  of  the  elevation 
in  glycohemoglobin.  We  believe  that 
making  all  beneficiaries  with  two 
consecutive  glycohemoglobin  levels  of 
8.5  percent  or  more  (3  months  apart  in 
the  year  prior  to  entry  into  the  training 
program)  eligible  for  this  service  will 
ensure  that  beneficiaries  at  significant 
risk  for  complications  of  diabetes  will 
be  able  to  get  diabetes  training.  We 
believe  that  this  lower  level  is  sufficient 
to  ensure  the  availability  of  training  for 
individuals  of  any  ethnic  background. 
In  consideration  of  the  risks  of  elevated 
HbAlC  levels  in  the  Medicare 
population  and  concerns  expressed  by 
the  commenters,  we  revised 
§  410.141(d)(2)  to  reduce  the  level  of 
HbAlC  required  for  initial  training  to  a 
level  of  8.5  percent  or  more  on  2 
consecutive  HbAlC  determinations  3  or 
more  months  apart  in  the  year  before  the 
beneficiary  begins  receiving  training. 

Comment:  Many  commenters 
suggested  in  §410.141(d)(l)(v)(C),  that 
we  add  criteria  for  a  diagnosis  of 
microalbuminuria  documented  by  two 
positive  microalbuminuria  screening 
tests  in  the  absence  of  urinary  tract 
infections,  fever,  or  infection  in  the  year 
before  a  beneficiary  receives  training. 

Response:  We  agree  with  the 
commenters  that  a  criteria  for  a 
diagnosis  of  microalbuminuria  should 
be  added.  Therefore,  in 
§410.141(d)(5)(iii),  we  have  changed  the 
criteria  to  read,  "when  manifested  by 
albiuninuria,"  in  response  to  the 
comment.  The  term  albimiinuria 
includes  both  microalbuminuria  and 
macroalbuminuria. 

Comment:  Commenters  also  suggested 
adding  to  proposed  §410.141(d)(l)(v)(C) 
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levels  of  hypertension  and 
hyperlipidemia  to  the  criteria. 

Response:  We  believe  the  revised 
criteria  in  §410.141(d)(5)(iii),  as  noted 
above,  will  also  apply  to  beneficiaries 
who  have  hypertension  and 
hyperlipidemia  because  the  conditions 
usually  occur  at  the  same  time  as  other 
medical  conditions  already  cited  in  the 
regulation.  Therefore,  we  have  not 
included  those  additional  criteria. 

Who  May  Furnish  Services 
(§410.141(e)) 

Comment:  Many  commenters  advised 
us  that  they  believe  our  requirements  for 
who  may  furnish  training  (proposed 
§  410.141(e))  would  not  sufficiently 
expand  the  access  of  training  in  rural 
areas. 

Response:  In  order  to  address  the 
concerns  of  commenters  regarding 
limited  access  to  training  in  rural  areas, 
we  are  making  several  clarifications. 

First,  we  have  allowed  an  approved 
entity  to  delay  the  implementation  of 
the  requirement  for  a  Certified  Diabetes 
Educator  (CDE)  until  February  27,  2004 
if  the  team  includes  a  registered  nurse. 
This  delay  will  allow  an  approved 
entity  additional  time  to  recruit  a 
diabetes  educator  that  has  the  required 
certification  bom  the  National 
Certification  Board  for  Diabetes 
Educators  (NCBDE).  (The  NCBDE  is  the 
only  eligible  certification  organization  at 
this  time.) 

Second,  we  have  revised  the  final  rule 
to  allow  for  an  exception  to  the  team 
approach  in  rural  areas 
(§410.144(a)(4)(ii)).  Under  the 
exception,  an  individual  who  is 
qualified  as  a  registered  dietitian  and  as 
a  CDE  currently  certified  by  the  NBCDE 
(or  as  a  registered  nurse  imtil  Februeiry 
27,  2004)  may  furnish  training  in  a  rural 
area  and  will  be  deemed  to  meet  the 
requirement  in  (§410.144(a)(4)(ii)). 

In  addition,  as  stated  in  the  proposed 
rule  an  approved  entity  must  properly 
receive  Medicare  payment  imder 
§  424.73  or  §  424,80  which  set  forth 
prohibitions  on  assignment  and 
reassignment  of  benefits.  Diabetes 
training  programs  may  provide  services 
at  any  location  if  the  educators  are  W- 
2  employees  of  the  approved  entity. 
Thus,  even  if  the  employee  is  part-time, 
Medicare  pajrment  to  the  employer 
would  still  be  appropriate. 

We  also  wish  to  clarify  that  the 
reassignment  rules  allow  a  "facility", 
such  as  a  hospital,  to  use  an 
independent  contractor  to  provide 
training  services  with  in  the  facility. 
This  option  may  be  particularly  helpful 
to  certain  facilities  in  rural  areas. 


Quality  Standards  for  a  Deemed  Entity 
(§410.144) 

Comment:  Many  commenters  believe 
that  we  exceeded  our  authority  by 
including  the  requirement  in  proposed 
§  410.144(b)  that  changes  in  the 
NSDSMEP  quality  standards  must  be 
approved  by  HCFA. 

Response:  We  have  reviewed  the 
comments  questioning  our  authority  to 
approve  or  disapprove  any  subsequent 
revisions  to  the  NSDSMEP  quality 
standards,  as  well  as  our  proposed  rule 
preamble  discussion  on  §410.143 
(which  states  we  reserve  the  right  to 
approve  or  disapprove  any  changes 
made  by  the  ADA).  After  reconsidering 
this  issue  in  light  of  the  comments,  we 
believe  that  the  statute  could  be 
interpreted  to  authorize  payment  to 
entities  that  are  found  to  meet  revised 
standards,  even  if  those  standards  are 
subsequently  modified  to  be  less 
stringent.  Therefore,  in  §  410.144(b),  we 
removed  "approved  by  HCFA". 

Individuals  or  entities  that  meet  the 
quality  standards  originally  established 
by  the  NDAB  or  subsequently  revised 
are  recognized  under  the  Medicare 
statute.  Reviewing  the  quality  standards 
of  entities,  however,  is  a  separate  issue 
from  monitoring  accreditation 
organizations  in  their  capability  to 
apply  and  enforce  the  quality  standards. 
Section  1865  of  the  Act,  as  amended  in 
1996,  requires  us  to  determine  whether 
the  accreditation  of  a  provider  or 
supplier  entity  by  the  national 
accreditation  organization  ensures  that 
the  applicable  Medicare  health  and 
safety  conditions  or  requirements  will 
be  met  or  exceeded.  It  is  our 
responsibility  to  ensure  accreditation 
organizations  will  apply  and  enforce  the 
quality  standards  set  forth  in  §  410.144. 
We  expect  the  accreditation 
organizations  to  develop  other 
procedm-al  and  administrative  activities 
to  demonstrate  the  accreditation  process 
is  solid  and,  most  important  of  all, 
ensures  that  the  applicable  quality 
standards  are  being  successfully 
enforced.  Therefore,  we  have  concluded 
it  is  necessary  for  us  to  review  the 
accreditation  organization's  program  as 
a  whole,  as  set  forth  in  §  410.142  in 
order  to  ensiu^  that  the  organizations 
that  were  found  to  have  met  the  quality 
standards  do  so  on  a  continuous  basis. 

We  still  have  the  responsibility  for 
ensuring  that  organizations  that  enforce 
the  quality  standards  in  §410.144 
perform  adequate  oversight  to  assure 
that  approved  entities  continually  meet 
the  qu^ty  standards.  We  have 
extensive  experience  with  review  and 
oversight  of  national  accreditation 
organizations  that  deem  other  entities  to 


meet  our  quality  standards.  This 
oversight  consists,  in  part,  of  reviewing 
how  well  the  accreditation 
organizations  enforce  their  standards 
and  assure  that  the  Medicare 
requirements  are  met.  In  the  interest  of 
improving  our  quality  oversight 
activities,  we  are  currently  refining  and 
strengthening  our  validation  activities 
with  regard  to  national  accreditation 
organizations.  That  said,  we  believe  we 
must  assiue  that  any  national 
accreditation  organization  that  uses  the 
NSDSMEP  quality  standards  also 
performs  adequate  oversight  and 
enforcement  activities. 

Given  that  our  major  concerns  are  the 
application  and  the  enforcement  of  the 
quality  standards,  we  will  oversee  thes 
accreditation  organizations  and  delegaie 
certain  responsibilities  to  the 
accreditation  organizations  as  set  forth 
in  §410,143  to  ensure  beneficiaries  will 
receive  quality  diabetes  self- 
management  training. 

Comment:  Several  conunenters 
questioned  our  proposed  requirement  in 
§  410.144(a)(3)  which  describes  the 
requirements  of  the  program  coordinator 
and  asked  us  to  clarify  their 
qualifications.  Some  commenters 
recommended  that  a  physician  should 
be  the  program  coordinator  or  the  team 
leader. 

Response:  In  order  to  allow  greater 
flexibility,  we  have  not  specified  who 
must  be  the  program  coordinator,  nor 
have  we  identified  specific 
qualifications  of-the  program 
coordinator.  We  expect  the  program 
coordinator  to  be  an  individual  with 
experience  in  diabetes  and  program 
management  that  can  ensiu-e  effective 
coordination  of  the  different  aspects  of 
the  training  services. 

Comment:  Some  commenters 
recommended  our  proposed 
requirements,  in  §410.144(a)(3)(ii),  for 
nonphysician  professional  program  staff 
should  be  reduced  from  14  hours  every 
2  years  to  12  hours  every  2  years. 

Response:  We  agree  that  ^e 
requirement  for  nonphysician 
professional  program  staff  to  obtain  12 
hours  of  continuing  education  every  2 
years  is  reasonable  and  adequate  to 
ensure  quality.  We  recognize  that 
nonphysician  professional  staff  have 
other  requirements  for  continuing 
education,  or  they  will  acquire 
additional  clinical  experience  through 
direct  contact  with  patients.  Based  on 
commenters  suggestions,  we  have 
revised  the  requirement  in 
§410.144(a)(3)(ii)  from -14  hours  to  12 
hovus  to  decrease  the  burden  associated 
with  the  benefit. 

Comment:  Many  commenters  were 
concerned  that  §410.144  did  not  allow 
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sufficient  time  for  those  hospital 
outpatient  diabetes  self-management 
training  programs  that  had  billed 
Medicare  before  July  1,  1998,  and  that 
did  not  have  ADA  accreditation,  to 
achieve  accreditation  by  the  time  the 
final  rule  is  published.  Some  of  these 
commenters  suggested  that  we  should 
allow  from  1  to  5  years  additional  time 
to  accomplish  accreditation. 

Response:  While  we  understand  the 
concerns  regarding  these  outpatient 
hospital  programs,  the  statute  does  not 
give  us  the  authority  to  deem  that  these 
programs  meet  the  NSDSMEP  quality 
standards.  We  are  aware  that  the  ADA 
requires  a  12-month  data  collection 
period,  before  programs  can  submit  the 
application  for  education  recognition. 
However,  the  ADA  has  approved 
approximately  250  providers  since  the 
February  1999  publication  of  the 
proposed  rule.  Based  on  information 
obtained  from  the  ADA.  they  specified 
that  they  do  not  have  a  backlog  of 
applications  and  are  working  to 
maintain  timely  processing.  This 
demonstrates  to  us  that  outpatient 
hospital  prograuns  not  recognized  at  the 
time  of  the  proposed  rule  have  been 
rapidly  recognized  by  the  ADA.  We  are 
also  amending  this  final  rule  to  continue 
to  recognize  those  hospitals  with 
NSDSMEP  qualitv  standards  certificates 
until  July  1.  2002".  This  will  allow 
adequate  time  for  new  programs  to  be 
deemed  during  the  interim  period  while 
other  approved  accrediting 
organizations  are  recognized. 
Additionally,  we  believe  ADA  will  not 
remain  the  only  accreditation 
organization  once  the  18  month 
transition  period  that  exclusively  allows 
ADA  recognized  programs  to  receive 
Medicare  payment  for  diabetes  training 
expires. 

Comment:  Many  conunenters  stated 
that  many  of  the  existing  diabetes  self- 
management  training  programs  chose 
not  to  seek  ADA  recognition  for  a 
number  of  reasons.  These  included  the 
lack  of  staff  support  by  the  ADA.  the 
burden  of  recordkeeping,  cost,  and  the 
amount  of  time  involved  in  the  AD.-\ 
application  process.  They  stated  that 
this  hardship  is  even  more  intensified  in 
smaller,  rural  programs,  which  will  be 
forced  to  go  out  of  business. 

Response:  We  expect  other 
organizations  will  apply,  and  we  will 
approve  more  accreditation 
organizations  that  will  use  one  of  a 
variety  of  quality  standards  that  meet 
the  requirements  of  §410.144.  Other 
accreditation  organizations  that 
currently  evaluate  Medicare  providers 
may  seek  to  become  approved  to 
accredit  for  this  service.  As  the  statute 
is  fully  implemented,  we  anticipate  a 


variety  of  accrediting  choices  will 
become  available  that  may  be 
procedurally  faster  and  less  expensive. 
However,  currently  the  ADA  offers  the 
fastest  way  for  an  entity  to  demonstrate 
that  they  meet  the  quality  standards 
requirements.  We  will  monitor  the 
number  of  accreditation  choices  and 
their  impact  on  rural  providers.  This 
will  assist  us  in  determining  the  need  to 
make  future  adjustments. 

Comment:  One  commenter  questioned 
the  superiority  of  ADA-certified 
programs  versus  non-ADA-certified 
programs.  Also,  commenters 
recommended  grandfathering  entities 
that  are  Medicare-certified  for  a  period 
of  1  year 

Response:  We  do  not  automatically 
assume  that  ADA-certified  programs  are 
superior  to  non-ADA  certified  programs. 
By  statute.  Congress  has  recognized  that 
those  programs  that  have  been  approved 
as  meeting  the  NSDSMEP  quality 
standards  meet  our  quality  standards. 
Other  programs  may  apply  to  become  an 
accrediting  organization.  Also,  we  must 
fulfill  the  statutory  requirement  that  all 
approved  entities  meet  a  set  of  quality 
standards.  The  statute  does  not  provide 
for  a  transition  period  for  the  quality 
requirement.  Therefore,  we  do  not 
believe  that  it  is  prudent  to  grandfather 
older  programs  for  any  period  of  time 
under  our  new  payment  systems. 

Comment:  A  few  conunenrers 
questioned  if  we  have  studied  the 
capacitv  of  ADA-certified  programs  to 
furnish  services  to  the  Medicare 
population. 

Response:  We  studied  the  access  issue 
and  the  growth  rate  of  ADA-recognized 
programs  As  of  June  2000,  ADA  has 
recognized  819  diabetes  self- 
management  training  programs  and  482 
satellite  offices.  The  number  of  existing 
ADA-recognized  programs  has  increased 
significantly  since  the  publication  of  the 
proposed  rule  in  1999,  when  the 
number  of  ADA-rec:ognized  programs 
was  575.  At  this  steady  growth  rate,  we 
believe  the  existing  ADA-recognized 
programs,  coupled  with  the  anticipated 
increased  number  of  programs  certified 
by  other  accreditation  organizations, 
will  be  adequate  to  ser\e  the  Medicare 
beneficiaries  and  resolve  the  access 
issue. 

HCFA  Process  for  Approving  National 
Accreditation  Organizations  {§410.142} 

Comment:  Some  commenters 
suggested  that  ^e  accreditation 
requirement  was  not  clearly  stated  in 
§410.142  and  we  should  explain  how 
we  will  evaluate  quality  standards. 

Response:  We  sometimes  use  national 
accrediting  organizations  to  determine 
whether  a  provider  entity  meets  some  or 


all  of  the  requirements  that  are 
necessary  in  order  to  provide  a  service 
for  which  Medicare  payment  can  be 
made.  Entities  not  currently  recognized 
by  the  ADA.  must  become  accredited  by 
a  HCFA-approved  accreditation 
organization  or  recognized  by  the  ADA 
until  August  27,  2002.  Given  the 
number  of  Medicare  providers  or 
suppliers  who  are  permitted  to  bill  for 
this  service  if  they  are  found  to  meet  the 
quality  standards,  we  have  determined 
that  it  will  be  more  efficient  to  use  a 
national  accrediting  organization  to 
evaluate  a  prospective  diabetes 
educator,  rather  than  increasing  our 
workforce  in  order  to  conduct  the 
necessary  evaluations. 

Before  we  can  approve  an  accrediting 
organization,  we  must  know  what 
quality  standards  the  organization  plans 
to  use  to  evaluate  applicants.  Also,  we 
normally  must  determine  that  those 
standards  meet  or  exceed  our  quality 
standards.  As  we  have  stated,  we  will 
not  review  any  changes  to  the 
NSDSMEP  quality  standards.  Still,  we 
need  to  make  sure  that  the  accrediting 
organization  will  be  properly  evaluating 
prospective  applicants  based  on  one  of 
the  three  sets  of  quality  standards 
described  in  §410.144. 

For  any  accreditation  organization,  to 
become  approved  by  us,  we  would  need 
to  determine  that  the  organization 
would  be  using  either  the  HCFA  quality 
standards,  the  NSDSMEP  quality 
standards,  or  some  other  standards  that 
meet  or  exceed  our  quality  standards  in 
§  410.144(a).  These  alternative  standards 
could  include  the  standards  of  a 
national  accreditation  organization  that 
represents  individuals  with  diabetes, 
that  we  have  approved.  When  the 
standards  of  a  national  accreditation 
organization  vary  in  any  way  from 
either  the  HCFA  quality  standards  or  the 
NSDSMEP  quality  standards,  they  must 
meet  or  exceed  the  HCFA  quality 
standards.  If  an  organization  proposes 
the  use  of  standards  that  include  more 
quality  measiu^s  but  still  meets  the  core 
HCFA  quality  standards,  those 
standards  may  be  determined  to 
"exceed"  the  HCFA  quality  standards. 

In  developing  our  standards,  we  used 
the  NSDSNffiP  quality  standards  as  a 
model.  The  Congress  found  that 
individuals  or  entities  that  met  the 
NSDSMEP  quality  standards  would  be 
deemed  to  meet  the  quality  standards 
that  we  would  promulgate  by 
regulation.  Therefore,  we  believed  it 
was  important  to  consider  the  same 
topics  and  issues  as  had  been  previously 
considered  by  the  diabetes  community. 

After  evaluating  the  quality  standards 
the  accrediting  organization  would  use, 
we  will  look  at  its  processes  to  ensure 
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that  the  organization  meets  our 
accreditation  requirements.  We  will  use 
these  requirements  to  evaluate  all 
organizations  that  request  our  approval 
as  an  accreditation  organization  for 
diabetes  self-management  training 
programs. 

We  are  committed  to  implementing 
quality  standards  that  impose  a 
minimum  burden  to  entities  seeking  to 
become  approved  accredited 
organizations  while  simidtaneously 
ensming  access  to  quality  diabetes  self- 
management  training  for  Medicare 
beneficiaries. 

Comment:  Commenters  were 
concerned  about  the  use  and  timeliness 
of  our  approval  process  for  accreditation 
organizations. 

Response:  The  210-day  deadline  for 
completing  the  approval  process  is 
specified  in  section  1865(b)(3)(B)  of  the 
Act.  However,  we  will  strive  to 
complete  the  process  as  expeditiously  as 
possible.  The  process  includes  our 
publication  of  two  notices  in  the 
Federal  Register.  The  first  notice  would 
solicit  comments  on  the  accreditation 
organization's  accreditation  program, 
and  the  second  notice  notifies  the 
community  of  the  approval  or 
disapproval  of  the  accreditation 
organization.  The  nature  of  the  process 
requires  that  sufficient  time  be  included 
for  essential  correspondence  between  us 
and  the  accreditation  organization.  The 
time  required  to  complete  the  process 
will  be  substantially  reduced  if  an 
organization  requesting  approval  as  an 
accreditation  organization  submits  a 
comprehensive  application  that 
addresses  all  the  requirements  in  this 
final  rule. 

We  recognize  that  the  normal  time 
frames  for  approving  accrediting 
organizations  may  cause  a  delay.  We 
remain  committed  to  ensuring  that 
beneficiaries  receive,  and  that  providers 
can  bill  for  these  expanded  services,  as 
quickly  as  possible.  Thus,  in  order  to 
ensiu-e  access  to  expanded  quality 
services  while  accrediting  organizations 
are  being  approved,  we  are  amending 
the  final  rule  to  deem  an  entity  to  meet 
the  NSDSMEP  quality  standards 
described  in  §  410.144(b),  if  the  entity 
provides  the  Medicare  contractor  that 
will  process  its  claims  with  a  copy  of  a 
current  certificate  the  entity  received 
from  the  ADA  that  verifies  the  training 
program  it  furnishes  meets  the 
NSDSMEP  quality  standards  described 
in  §  410.144(b).  AU  organizations 
(including  the  ADA)  may  apply  to 
HCFA  to  become  a  national 
accreditation  organization  after  January 
29,  2001.  We  will  strive  to  review  and 
approve  the  applications  as 
expeditiously  as  possible.  We  expect 


after  the  initial  18  month  period  expires, 
that  there  could  be  several  accrediting 
organizations  thereby  eliminating  any 
access  concerns. 

Comment:  Many  commenters  were 
concerned  with  oiu'  proposed  provisions 
in  §410.142  to  approve  only  national 
accreditation  organizations.  They 
believe  this  would  severely  limit  a 
Medicare  beneficiary's  access  to 
diabetes  self-management  training  in 
some  rural  and  nonmetropolitan  areas 
where  State  (not  national)  certification 
programs  exist.  Conunenters  noted  that 
State-certified  programs  use  standards 
that  are  comparable  to  the  NSDSMEP 
quality  standards.  They  believed  that  we 
should  allow  the  use  of  both  national 
and  State  accreditation  organizations  or 
grandfather  the  State-certified  programs 
in  for  a  period  of  3  years.  Commenters 
further  contended  that  national 
accreditation  incurs  high  costs, 
recordkeeping  burdens,  and  resource 
management  issues;  and  that 
beneficiaries  in  rural  and 
nonmetropolitan  areas  would  be 
required  to  travel  many  miles  to  reach 
a  nationally  accredited  program. 

Response:  Section  1865(a)  of  the  Act 
requires  the  use  of  "national" 
accreditation  organizations  for  the 
accreditation  of  providers  and  suppliers 
of  Medicare  services.  Permitting  the  use 
of  State-accreditation  organizations  for 
this  purpose  would  require  a  statutory 
change. 

Team  Approach  (§410.144(a)(4j) 

Comment:  The  HCFA  quality 
standards  require,  in  §  410.144(a)(4), 
that  diabetes  self-management  training 
services  are  to  be  furnished  by  a 
multidisciplinary  team.  One  commenter 
suggested  that  the  multidisciplinary 
team  approach  may  cause  discomfort  for 
some  beneficiaries.  One  commenter 
stated  that  the  delivery  of  services  using 
a  multidisciplinary  team  is  impractical 
in  small  communities  due  to  the 
difficulty  in  assembling  a  full  team  in 
this  environment.  However,  other 
commenters  agreed  that  patients  with 
diabetes  are  best  served  by  a 
multidisciplinary  team. 

Response:  We  nave  consulted  several 
groups  emd  organizations  active  in  the 
field  of  diabetes  education  and  training. 
They  all  agreed  that  diabetes  self- 
management  training  should  be  an 
interactive  collaborative  process 
involving  beneficiaries  with  diabetes, 
their  physicians,  and  their  educators. 
We  continue  to  believe  that  the 
multidisciplinary  team  concept  set  forth 
in  §  410.144(a)(4),  is  the  best  way  for 
Medicare  beneficiaries  to  receive 
diabetes  self-management  training.  The 
multidisciplinary  team  members  are 


necessary  to  bring  the  appropriate 
expertise  to  educate  beneficiaries  in  the 
15  training  areas  described  in 
§  410.144(a)(5).  Therefore,  we  are 
requiring  that  all  appropriate  team 
members  be  present  during  the  portion 
of  the  training  for  which  they  are 
responsible  and  must  directly  furnish 
the  training  within  their  scope  of 
practice.  Also,  we  believe  that  educators 
serving  diverse  populations  will  use 
their  experience,  interpersonal  skills, 
and  sensitivity  to  meet  a  Medicare 
beneficiary's  individual  needs. 

Further,  consistent  with  our 
understanding  that  interactive, 
collaborative,  skill-based  training 
methods  are  required  for  effective 
diabetes  education,  in 
§410.144(a)(6)(iii)  we  will  require 
entities  to  maximize  the  use  of 
interactive  training. 

Given  the  need  to  address  each 
patient's  individual  needs,  maximize 
the  effectiveness  of  training,  and 
facilitate  interactive  learning  during 
group  training  sessions,  we  anticipate 
that  in  most  circumstances  more  than 
one  team  member  will  need  to  be 
present  for  the  entirety  of  each  training 
session.  For  example,  each  patient  in  a 
group  training  session  will  likely  have 
individual  concerns  regarding  diet, 
exercise,  and  home  glucose  monitoring. 
In  order  to  adequately  address  these 
concerns,  one-on-one  interaction 
between  a  patient  and  a  team  member 
will  frequently  be  needed.  This 
interaction  between  each  team  member 
and  patient  is  important  to  develop  a 
bond  of  trust.  In  fact,  a  single  training 
session  may  involve  teaching  several 
content  areas  due  to  the  educational 
requirements  of  each  patient.  Such 
situations  may  require  the  presence  of 
more  than  one  team  members  for  the 
entire  training  session,  as  needed.  We 
encourage  approved  entities  in  rural 
areas  to  create  arrangements  to  meet  the 
team  approach  objective  while  still 
meeting  Medicare  and  State  general 
requirements. 

Comment:  Some  conunenters 
suggested  we  replace  the  CDE 
requirement  in  proposed  §  410.144(a)(4) 
with  a  less  stringent  alternative 
certification  requirement,  that  is,  to 
limit  the  amount  of  diabetes  training  to 
a  certain  number  of  hoiu-s  or  days.  One 
commenter  reconunended  that 
practitioners  from  any  health  care 
professions  should  be  allowed  to  apply 
as  a  CDE. 

Response:  Based  on  the  available 
literature,  we  continue  to  support  the 
CDE  requirement  to  ensure  quality.  We 
believe  the  comprehensive  scope  and 
standards  of  practice  for  CDEs  will  be 
beneficial  to  diabetes  patients  and  will 
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ensure  the  quality  of  services  furnished. 
Also,  we  do  not  regulate  the  process  for 
becoming  a  CDE.  The  NCBDE  is 
currently  the  sole  entity  that  meets  our 
requirements  for  CDE  certification, 
including  the  specific  health  care 
professions  that  are  eligible  to  apply  as 
CDEs.  This  does  not  preclude  us  from 
considering  other  organizations  in  th^ 
future,  if  comparable  certification 
organizations  are  formed  that  will  also 
ensure  quality. 

Comment:  Some  commenters  believe 
that  the  requirement  of  a 
multidisciplinar>-  team  approach  will 
have  a  negative  effect  on  access  to 
training  in  rural  areas,  due  to  the 
varying  accessibility  of  specific  team 
members  in  those  locations.  For  this 
reason  they  believe  that  mandatory 
members  of  the  team  should  be 
expanded  to  include  such  professionals 
as  pharmacists. 

Rpsponsp:  The  proposed  rule  required 
that  the  team  consist  of  at  least  a 
registered  dietitian  and  a  CDE  who  have 
didactic  experience  and  knowledge  of 
diabetes  clinical  and  educational  issues. 
(If  the  team  includes  a  registered  nurse, 
an  approved  entity  may  delay 
implementation  of  the  requirement  for  a 
CDE  until  February  27,  2004.)  We  found 
that  registered  dietitians  and  registered 
nurses  bring  unique  qualifications  to  the 
team  that  are  essential  for  furnishing 
adequate  training,  such  as  specific 
assessment  of  patients  metabolic  needs, 
plan  of  care,  and  refinement  of  nutrition 
therapy.  Pharmacists,  though  not 
mandatory  members  of  the  team,  can 
participate  as  optional  team  members, 
program  coordinators,  or  team  sponsors 
if  they  qualify  as  approved  entities. 
Furthermore,  pharmacists  have  the 
option  of  becoming  CDEs,  which  would 
enable  them  to  be  included  as  core  team 
members. 

Comment  Many  commenters  voiced 
concern  that  the  proposed  requirement 
in  §410.144(a)(4)(i)(A)  for  the  team  to 
include  at  least  a  dietitian  and  a  CDE 
would  create  hardship  for  programs  in 
rural  areas. 

Response:  The  purpose  of  this  final 
rule  is  to  expand  access  to  beneficiaries 
with  diabetes  by  providing  coverage  for 
outpatient  diabetes  self-management 
training.  We  believe  the  establishment 
of  a  staff  quality  standard  will  promote 
desired  outcomes  that  result  in 
improved  health  status  of  beneficiaries 
with  diabetes  Those  in  the  field  of 
Diabetes  Self-Management  Education, 
national  organizations  such  as  the  ADA, 
the  American  Association  of  Clinical 
Endocrinologists,  the  Diabetes 
Treatment  Center  of  America,  and  the 
American  Medical  Association  generally 


accept  that  team  requirements  are 
appropriate. 

We  closely  evaluated  the  Diabetes 
Educator  Certification  requirement  that 
begins  with  requiring  applicants  to  hold 
a  current  unrestrii:ted  United  States 
license  or  registration  as  a  registered 
nurse,  dietitian,  pharmacist,  physician, 
physician  assistant,  podiatrist,  or  be  a 
health  care  professional  with  a 
minimum  of  a  masters  degree  from  a 
United  States  college  or  university  in 
one  L)f  the  following  areas  of  health  care 
practice:  nutrition,  social  work,  clinical 
psychology,  exercise  physiology,  health 
education,  or  public  health.  This  is 
followed  bv  a  prerequisite  certification 
examinati(m  requirement  of  a  minimum 
of  2  calendar  years  experience  in  direct 
diabetes  patient  and  self-management 
education,  that  is.  working  a  minimum 
of  1,000  hours  in  direct  diabetes  patient 
and  self-management  education  in  those 
2  years  or  within  a  5-calendar-year 
period  before  application  for 
(:ertific:ation.  Patient  teaching  is  a 
skilled  service  and  patient  education 
can  affect  outcomes  of  care,  for  example, 
HbAlC  control,  medication 
management,  reduced  hospitalization 
from  diabetic:  complications,  and  patient 
compliance. 

We  believe  the  comprehensive  scope 
and  standards  of  practice  for  CDEs  will 
be  beneficial  to  patients  with  diabetes 
and  will  ensure  the  quality  of  services 
furnished.  We  are  aware  of  a  potential 
shortage  of  CDEs  in  some  areas,  and 
many  primarv  care  physicians  may  have 
registered  nurses  providing  diabetes 
education  at  present.  Therefore,  we  will 
delay  the  implementation  of  the 
requirements  for  a  C^DE  until  February' 
27.  2004.  if  the  team  includes  a 
registered  nurse.  Furthermore,  we  added 
a  provision  in  §410.144(a)(4)(ii)  to 
allow  programs  in  rural  areas  that  have 
a  single  individual  who  is  qualified  both 
as  a  registered  dietitian  and  as  a  CDE  to 
meet  the  multidisciplinar\'  team 
requirement 

Performance  Meusurement  and  Quality 
Improvement  §410  144lall9ll 

We  requested  comments  on  the 
requirement  for  standardized 
performance  measures  in  the  preamble 
of  the  proposed  rule,  following  the 
discussion  on  H(]FA's  quality  standards. 
We  did  not  receive  any  comments. 

However,  standardized  performance 
measurement  for  continuous  quality 
improvement  is  an  effective 
methodology  for  the  development, 
implementation,  maintenance,  and 
enhancement  of  quality  diabetes  self- 
management  education.  The 
effectiveness  of  any  systematic 
educational  effort  is  dependent  on 


clearly  defining  set  organizational  goals, 
collecting  and  analyzing  data,  and 
identifying  and  implementing  process 
improvement  measures.  Continuous 
quality  improvement  involves 
continuing  quantitative  and  qualitative 
analysis  of  processes  and  health  and 
satisfaction  outcomes.  Therefore,  we  are 
maintaining  performance  measurements 
and  quality  improvement  as  part  of  the 
HCFA  quality  standards. 

The  continuous  quality  improvement 
process  relies  on  a  demonstrated 
organizational  commitment  to  provide 
quality  diabetes  self-management 
education,  and  an  ongoing  effort  by  all 
organization  and  diabetes  self- 
management  education  team  members 
to  meet  the  needs  and  expectations  of 
individuals  with  diabetes  and  other 
consumers.  Quality  improvement  goals 
and  objectives  are  consistent  with  the 
organizational  goals  and  are  based  on  an 
assessment  of  the  diabetes  self- 
management  education  entity's  target 
populations. 

We  will  establish  the  performance 
standards  under  a  separate  rulemaking. 

Peer  Review  Organization  Review 
l§410.144la)(10)) 

Comment:  Some  commenters  stated 
the  opinion  that  the  PRO  review 
described  in  proposed  §410.144(a)(10) 
is  a  costly,  bureaucratic,  and 
unnecessary  measure  to  require  of 
diabetes  self-management  training 
programs.  Commenters  expressed 
concern  over  their  mandatory 
participation  in  PRO  projects.  Many 
commenters  warned  against 
promulgating  a  final  regulation  that  is 
too  prescriptive.  They  emphasized  that 
what  is  needed,  above  all,  is  flexibility 
to  design  a  program  that  meets  the 
needs  of  all  sizes  and  specialties,  rather 
than  a  'one-size-fits-all"  regulation. 

Response:  We  believe  that  quality 
improvement  initiatives  are  necessar\'  to 
improve  the  health  care  furnished  to 
Medicare  beneficiaries.  PROs  are  tasked 
with  improving  quality  of  care  for 
beneficiaries  and  have  experience  in 
evaluating  quality  initiatives.  In 
response  to  public  comments,  we  are 
implementing  a  more  flexible  approach 
in  our  final  rule.  We  are  providing 
flexibility  with  the  appropriate  amount 
of  accountability.  Specifically,  we  have 
modified  the  requirement  for 
participation  in  a  PRO  project  for  an 
entity  that  uses  the  HCFA  quality 
standards.  An  entity,  having  an 
agreement  with  a  PRO  may  either:  (1) 
Participate  in  a  quality  improvement 
project  defined  by  the  PRO,  or  (2)  if  the 
entity  elects  not  to  participate  in  the 
PRO  project,  it  must  be  able  to 
demonstrate  a  level  of  achievement 
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through  a  project  of  its  own  design.  The 
alternative  project  must  be  comparable 
to,  or  better  than,  the  achievement  to  be 
expected  from  participation  in  the  PRO- 
designed  project,  and  must  focus  on 
maximizing  outcomes  by  improving 
patient  safety  and  quality  of  care.  An  ■ 
entity  must  measure,  analyze,  and  track 
quality  indicators,  including  adverse 
patient  events  or  other  aspects  of 
performance  that  reflect  processes  of 
care  and  program  operations.  This 
approach  will  allow  an  entity  the 
flexibility  to  invest  appropriate  efforts 
in  its  quality  improvement  project  and 
the  freedom  to  make  decisions  about  the 
best  way  to  improve  the  quality  of  care. 
The  NSDSMEP  have  a  similar  provision. 
Standard  10  requires  an  entity  to  use  a 
continuous  quality  improvement 
process  to  evaluate  performance  of  its 
program  and  to  determine  opportimities 
for  improvement.  An  entity  using  the 
process  described  in  the  NSDSMEP 
must  define  organizational  goals,  collect 
and  analyze  data,  and  identify  and 
implement  process  improvement 
measurement.  The  NSDSMEP  standard 
is  substantially  equivalent  to  the  HCFA 
quality  standards  but  does  not  require 
an  agreement  with  a  PRO. 

To  aid  an  entity  in  developing  its  own 
quality  improvement  projects,  we  are 
providing  the  following  guidance: 

•  Improvement  projects — These 
projects  are  based  upon  an  entity's  own 
assessments  of  its  performance  and 
must  show  measured,  sustained  results 
that  actually  benefit  patients.  Because 
most  organizations  usually  identify 
more  improvement  opportunities  than 
they  can  initiate,  improvement  project 
priorities  must  be  set.  Therefore,  these 
priorities  must  be  established  by  the 
entity.  Although  we  do  not  require  a 
specific  number  of  projects,  we  do 
expect  an  entity  to  improve  its 
performance  on  at  least  one  outcome  or 
qualitv  indicator  each  year  as  stated  in 
this  rule  (§410.144  (a)(9)(B).  An  entity 
can  use  certain  factors  such  as,  the 
expected  impact  on  performance  or  the 
selection  of  high-risk,  high-volume,  or 
problem-prone  processes.  These  factors 
are  helpful  in  setting  project 
improvement  priorities. 

•  Peer  Review  Organization 
Projects — We  developed  criteria  to  help 
PROs  select  clinical  topics  for  quality 
improvement  projects.  These  criteria 
were  designed  to  ensure  that  a  project 
has  the  greatest  possible  likelihood  of 
significantly  impacting  the  health 
outcomes  of  Medicare  beneficiaries.  An 
entity  may  use  these  same  criteria  in 
determining  which  projects  best 
encompass  its  particular  needs,  and  in 
determining  if  projects  the  entity 
identifies  will  be  comparable  to  the 


expected  outcomes  of  those  projects 
identified  by  the  PRO. 

There  are  two  basic  areas  of 
consideration  used  when  establishing 
criteria  for  selection  of  PRO  projects:  (1) 
Identifying  clinical  topics,  and  (2) 
prioritizing  clinical  topics.  The 
following  information  is  provided  as 
guidance  for  an  entity  in  choosing 
clinical  topic  areas  for  quality 
improvement  projects. 

Identifying  Clinical  Topics 

There  are  four  criteria  to  assess  when 
identifying  clinical  topics:  prevalence, 
science,  measurability  and  the 
opportunity  to  improve  care  (OIC). 
These  criteria  address  the  issues  central 
to  identifying  appropriate  clinical  topics 
and  quality  indicators. 

•  Prevalence/Incidence  and  Disease 
Impact — The  biuden  (morbidity/ 
mortality)  of  the  clinical  condition  or 
medical  procediu-e  under  consideration 
is  great  for  the  popidation  affected.  The 
burden  within  a  sub-population  (for 
example,  minority,  disabled,  at-risk. 
etc.)  may  be  another  consideration  that 
is  taken  into  account. 

•  Science — There  should  be  scientific 
consensus  through  multiple 
independent  obser\'ations  and/or 
clinical  trials  that  changing  a  process  or 
procedure  of  care  will  measurably 
improve  patient  outcomes. 

•  Measurability — The  process(es)  or 
outcome(s)  of  care  for  the  topic  can  be 
stated  in  clearly  defined,  discrete, 
quantifiable  data  elements  from  data 
sources  which  are  valid  and  reliable: 
accessible  in  a  timely  manner:  from 
appropriate  care  settings:  and  when 
necessar\'.  span  the  continuum  of  care. 
In  addition  to  the  final  rfieasures  of 
outcome,  interim  measures  of  progress 
toward  achievirf^  the  quality 
improvement  goal  are  desirable. 

•  Opportunity  to  Improve  Care — Not 
only  should  the  process  or  outcome  be 
measurable,  there  should  be  a  gap 
between  current  performance  and  what 
can  reasonably  be  achieved.  The  wider 
the  gap  between  the  present  situation 
and  what  is  feasibly  achievable,  the 
greater  the  opportunity  is  for 
improvement.  Additionally,  there  must 
be  a  feasible  means  of  narrowing  that 
gap.  Measuring  the  problem  is  not 
sufficient.  The  entity'  must  also  be 
reasonably  certain  that  the  actions  can 
improve  the  situation. 

Prioritizing  Clinical  Topics 

Clinical  topics  meeting  identification 
criteria  above  should  be  further 
prioritized.  The  following  criteria 
should  be  helpful  in  that  process. 
Although  it  is  likely  that  no  topic  will 
consistently  meet  all  of  the  criteria. 


proposed  topics  can  be  compared  on  the 
basis  of  the  number  and  degree  to  which 
the  criteria  are  met. 

•  Previous  Project  or  Pilot  Studies — 
Demonstrate  previous  experience  with 
the  proposed  project  methodology  or 
demonstrate  that  a  project  of  similar 
design  can  reasonably  be  expected  to 
improve  health  care  outcomes.  Potential 
priority  topics  should  have  been  the 
subject  of  previous  successful  projects 
by  PROs  or  other  organizations.  Here, 
the  focus  is  on  selecting  topics  for 
which  quality  improvement  has 
previously  been  demonstrated  or  on 
replicating  successful  project 
methodologies. 

•  Adequate  Program  Resources — The 
entity  would  consider  the  adequacy  of 
the  resources  (time,  personnel,  and 
funding)  to  implement  the  quality 
improvement  project.  Alternative 
potential  projects  with  similar  costs 
should  be  compared  for  their  relative 
potential  benefit.  Whenever  feasible, 
topics  that  make  use  of  existing  data  sets 
should  be  selected 

•  Availability  of  Partnerships — The 
entity  would  select  topics  that  allow 
collaboration  with  other  providers  and 
national,  regional,  and  local 
organizations  with  similar  goals. 
Collaboration  with  other  organizations 
is  encouraged  for  several  reasons: 
planning,  implementation  and  analytic 
costs  can  be  shared:  planned, 
coordinated  differences  in  project 
methods  can  be  compared  for  efficacy 
and  cost;  local  lessons  learned  can  be 
shared  and  compared;  and  ideas  for 
second  and  subsequent  improvement 
cycles  can  be  gathered. 

•  Ability  to  Enable  or  Facilitate 
Ongoing  Quality  Improvement — The 
entity"would  select  topics  and 
interventions  that  foster  or  enhance  the 
development  of  quality  improvement 
efforts  that  extend  to  care  processes  and 
conditions  beyond  those  targeted  by  the 
improvement  project.  Some  topics  may 
be  selected,  in  part,  because  of  the 
learning  value  to  the  intended  user  (for 
example,  demonstrating  principles  and 
methods  that  can  be  applied  by  the  user 
to  other  topics)  and  the  sustain  ability 
of  the  improvements  they  trigger. 

•  Likelihood  of  Success  (Readiness I — 
The  entity  would  identify'  topics  that  are 
of  interest  to  the  relevant  stakeholders 
who  will  be  asked  to  make 
improvements.  This  criterion  recognizes 
the  fact  that  significant  improvement  is 
not  likely  to  occur  if  some  pivotal 
individuals  do  not  welcome  or  are  not 
capable  of  participating  in  the  project. 

The  criteria  will  be  used  as  a  guide  for 
programs  to  establish  priorities  when 
considering  whether  to  implement  a 
PRO  project,  or  conduct  a  project  of 
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their  own.  This  will  aid  hospitals  in 
determining  if  internal  projects  have  the 
potential  to  yield  benefits  comparable 
to.  or  exceeding  expectations  set  by  PRO 
projects. 

Comment  A  commenter 
reconmiended  that  the  PRO  review  the 
State  diabetes  education  database  to 
track  the  differences  in  health  outcomes 
among  ADA-recognized  programs  and 
non-ADA-recognized  programs. 

Response:  We  plan  to  track  the 
differences  in  health  outcomes  among 
ADA  and  non-ADA-recognized 
programs.  These  plans,  however,  have 
not  yet  been  finalized  and  the 
possibility  of  a  PRO  review  of  State 
diabetes  education  databases  may  be 
considered. 

Requirements  for  deemed  entities 
l§  410.145) 

We  proposed  under  the  HCFA  quality 
standards  that  programs  have  an 
agreement  with  a  PRO.  which  has  a 
contract  with  us  to  perform  quality 
assurance  reviews.  Among  other  things, 
the  proposal  would  have  allowed  the 
PRO  access  to  beneficiarv-  records.  We 
did  not  receive  any  specific  comments 
on  this  point.  However,  in  the  final  rule, 
we  are  extending  the  requirement  that 
all  approved  entities  must  provide 
access  to  beneficiarv'  or  group  training 
records  to  a  PRO.  Since  the  review  of 
effectiveness  of  an  educational  program 
will  rely  on  evaluation  of  clinical  data, 
we  believe  the  expertise  of  a  PRO  is 
needed  to  give  a  fair  and  equitable 
evaluation  of  the  data.  This  requirement 
is  currently  in  §  410.145(b)(4),  and  will 
facilitate  preparation  of  the  outcome 
measures  mandated  by  Congress 

Recent  data  shows  that  diabetes  has 
reached  epidemic  proportions  amtiTlg 
certain  subsets  of  the  Medicare 
population  (Morbiditv  and  Mortalitv 
Weekly  Report  4643.  1014-1018.  1997). 
We  believe  that  participation  in  quality 
improvement  projects  and  continuous 
improvement  activities  are  ways  that  we 
can  encourage  better  diabetes  outcomes 
for  Medicare  beneficiaries  We  believe  it 
is  important  to  measure  beneficiaries 
progress  as  a  result  of  improved 
education  and  training.  Therefore, 
providing  the  PRO  access  to  beneficiary 
and  group  records,  will  provide  us  with 
the  raw  data  we  need  to  measure 
improvement.  This  is  important  not 
only  for  the  programs  meeting  HCFA 
quality  standards,  but  also  for  the 
programs  that  use  alternative  quality 
standards. 

With  regard  to  outcome  measures,  we 
have  only  required  that  information  be 
collected  on  a  quarterly  basis,  in  a 
organized  maimer,  which  will  facilitate 
the  PRO  review  as  well  as  reduce  the 


burden  on  the  approved  entities.  By 
making  needed  information  more 
accessible,  it  will  prevent  reviewers 
from  spending  undue  hours  locating 
appropriate  information.  It  would  also 
enable  approved  entities  to  better 
evaluate  their  own  program.  We 
continue  to  believe  that  providers,  in 
this  case  diabetes  self-management 
training  programs,  must  ensure  that 
there  is  an  effective,  quality-assurance 
program  to  evaluate  patient  care. 

Comment:  Some  commenters  were 
confused  by  our  use  of  the  term 
"deemed  entity"  in  this  regulation, 
stating  that  it  does  not  conform  with  our 
traditional  use  of  the  term  in  previous 
regulations. 

Response:  In  this  regulation,  we  have 
used  the  term  "deemed  entity"  to 
denote  an  entity  that  has  been 
accredited  by  an  approved  organization 
as  meeting  one  of  the  three  sets  of 
qualitv  standards  established  in 
§410.144.  Though  deemed  by  the 
accreditation  organization,  these  entities 
are  not  yet  approved  to  furnish  the 
training  and  receive  Medicare  payment 
until  they  have  been  approved  by  us. 
Our  reason  for  making  this  distinction  is 
to  differentiate  entities  that  meet  quality 
requirements  (as  determined  by  an 
accrediting  organization)  from  those  that 
have  received  final  approval  from  us 
and  can  be  pr(iperly  paid  under 
Medicare. 

Outcome  Measurements 

Comment:  In  response  to  our  specific 
request,  several  commenters  submitted 
suggestions  for  developing  outcome 
measurements.  One  commenter 
recommended  that  we  monitor  the 
following:  the  percentage  of  patients 
having  an  annual  dilated  examination; 
the  percentage  of  patients  with  a 
glycosylated  hemoglobin  (HbAlC)  level 
that  is  2  percent  below  the  upper 
normal  range:  the  percentage  of  patients 
who  filled  blood  glucose  test  strip 
prescription,  the  percentage  of  patients 
with  retinal  photo-coagulation 
procedures;  the  percentage  of  patients 
with  amputation;  the  percentage  of 
patients  with  frequent  hospitalization  or 
emergency  room  visits  due  to  diabetic 
complications;  and  the  frequency  of  foot 
examination.  Other  alternatives 
suggested  included  using  the  Health 
Plan  Employer  Data  and  Information  Set 
2000  (HEDIS).  and  performing  a  State- 
based  pilot  program  to  determine  the 
evaluation  of  the  feasibility  of  using 
outcome  measurements. 

Response:  We  evaluated  the 
comments  to  measure  specific  items  and 
we  also  considered  using  different 
methods  of  evaluating  outcome 
measurements  that  had  previously  been 


established,  such  as  HEDIS.  We  have 
decided  to  reduce  our  collection  of 
information  to  a  few  meaningful  topics 
that  are  a  part  of  the  patients  medical 
record,  and  we  are  eliminating  the 
collection  of  information  that  is 
duplicative  or  less  useful. 

As  a  result  of  comments,  we 
developed  a  new  provision  (§410.146) 
on  outcome  measurements.  Collection 
of  outcome  data  based  on  §410.146  will 
be  required  after  February  27,  2001. 

The  following  data  must  be  collected 
and  made  available  to  the  PRO  upon 
request:  educational  goals;  patient 
information,  including  duration  of  the 
diabetic  condition,  use  of  insulin  or  oral 
agents,  height  and  weight  by  date, 
results  and  date  of  last  lipid  test,  results 
and  date  of  last  HbAlC,  information  on 
self-monitoring  (frequency  and  results), 
blood  pressure  emd  the  corresponding 
dates;  assessment  of  educational  needs; 
program  goals;  plan  for  assessing 
achievement  of  program  goals  between 
6  months  and  1  year  after  the  end  of  the 
training  (obtained  from  the  patient 
survey,  primary  care  physician  contact, 
and  follow-up  visit);  and  documentation 
of  the  evaluation  of  program  goals. 

Section  4105(c)  of^the  BBA  requires 
the  Secretary  to  establish  outcome 
measures  for  the  purpose  of  evaluating 
the  improvement  of  the  health  status  of 
Medicare  beneficiaries  with  diabetes. 
The  BBA  also  requires  that  the  health 
status  information  of  Medicare 
beneficiaries  with  diabetes,  as  measured 
under  the  outcome  measures,  be 
periodically  reported  by  the  Secretary'  to 
the  Congress  for  the  purpose  of  making 
recommendations  to  modify  coverage 
under  the  Medicare  program. 

Outcome  measurement  information  is 
a  quality  tool  which  will  measure  the 
effectiveness  of  care  given  to 
beneficiaries.  In  keeping  with  the  PROs 
role  of  quality  improvement,  the  PROs 
need  information  to  assess  the 
effectiveness  of  care.  Access  to  outcome 
measurement  data  also  allows  the  PROs 
to  engage  in  quality  improvement 
initiatives  with  the  training  programs 
that  meet  our  quality  standards.  In 
§  410.146(a)  we  require  all  approved 
entities  to  effectively  report  beneficiary 
health  outcome  information  to  the 
PROs. 

We  realize  diabetes  self-management 
training  will  be  a  new  service  for  many 
and  that  there  will  be  varying  levels  of 
experience.  For  this  reason,  we 
encourage  training  programs  to  use  the 
PRO  and  other  resources  to  assist  in  the 
development  and  growth  of  these 
programs.  By  requiring  an  approved 
entity  to  collect  outcome  measures,  we 
set  a  clear  expectation  that  the  training 
program  must  take  a  proactive  approach 
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to  monitor,  track,  and  improve,  as 
necessary,  their  performance  and 
outcomes  of  care. 

We  state  that  information  must  be 
organized  in  a  systematic  manner,  and 
at  least  collected  on  a  quarterly  basis.  By 
requiring  quarterly  documentation,  we 
are  allowing  sufficient  time  to  assess 
changes  in  blood  levels,  compliance, 
and  learning  needs.  Simultaneously,  we 
will  have  the  needed  documentation  to 
track  beneficiaries  on  a  regular  basis. 

Payment  for  Outpatient  Diabetes  Self- 
Management  Services  (§414.63) 

Comment:  Many  dietitians 
commented  that  they  believe  the  final 
regulation  should  provide  for  the  direct 
payment  to  registered  dietitians.  They 
believe  that  to  deny  direct  payment  to 
them  is  in  conflict  with  the  requirement 
in  §  410.144(a)(4),  requiring  a  registered 
dietitian  as  a  member  of  the 
multidisciplinary  team  providing 
diabetes  self-management  training.  The 
commenters  believe  nutritional 
counseling  is  the  cornerstone  of 
effective  diabetes  care  and  control,  and 
that  only  registered  dietitians  are 
uniquely  qualified  to  provide  this 
service. 

Response:  The  BBA,  which 
established  the  statutory  authority  for 
expanded  coverage  of  outpatient 
diabetes  training,  explicitly  requires  that 
a  'certified  provider'  be  a  physician  or 
other  individual  or  entity  that  "in 
addition  to  providing  diabetes 
outpatient  self-management  training, 
provides  other  items  or  services  for 
which  payment  may  be  made"  under 
the  Medicare  program.  Though  training 
furnished  by  registered  dietitians  is 
essential  to  high  quality  outcome 
measurements,  dietitians  do  not  furnish 
other  services  for  which  direct  Medicare 
pajrment  may  be  made.  Thus,  dietitians 
do  not  qualify  as  approved  entities  for 
the  piupose  of  receiving  direct  payment 
for  outpatient  diabetes  training.  A  CDE 
can  be  part  of  a  team  that  can  be  an 
approved  entity  (for  example,  an 
employee  of  a  physician  who  is  an 
approved  entity,  or  as  an  independent 
contractor  of  a  hospital  that  furnishes 
training  onsite  at  the  hospital).  Each 
core  member  of  the  multidisciplinary 
team  is  essential  to  the  success  of  the 
diabetes  self-management  education 
program.  However,  this  does  not  mean 
that  each  core  team  member  of  an 
approved  entity  has  a  right  to  be  paid 
directly  by  the  Medicare  program. 

Comment:  Several  commenters 
suggested  that  we  cover  core  diabetes 
education  for  Medicare  beneficiaries 
once  in  a  lifetime,  not  to  exceed  $330, 
and  follow-up  visits,  if  needed,  not  to 
exceed  $170  per  year.  By  limiting  the 


dollar  amoimt  instead  of  the  number  of 
hours,  these  commenters  suggest  that 
clinicians  could  take  responsibility  for 
customizing  a  cost-effective  treatment 
plan  to  best  meet  the  needs  of  the 
patient.  For  example,  $330  could  be 
used  for  6  hoiu-s  of  individual  training 
or  10  hours  of  classroom  training.  It 
would  save  time,  paperwork,  and 
preserve  the  Medicare  budget. 

Response:  Under  the  proposed  rule, 
payment  is  made  for  training  sessions 
actually  attended  by  the  beneficiarv'  and 
not  for  packages  of  training  sessions.  We 
believe  this  payment  methodology  is 
important  to  ensure  that  needed  training 
is  received  and  to  give  us  information 
that  we  can  later  use  to  evaluate  the 
effectiveness  of  the  benefit.  Therefore, 
in  §  414.63(c),  we  retain  the  requirement 
that  payment  is  made  for  training 
sessions  actually  attended  by  the 
beneficiary  and  documented  on 
attendance  sheets  by  half-hour  units. 
We,  however,  agree  that  the  benefit 
allows  for  a  once  in  a  lifetime  core  of 
training.  We  provide  clarification  in 
§410.141(c). 

Comment:  The  State  of  Maine 
Department  of  Hvmian  Resources 
recommends  that  FQHCs  be  allowed  to 
receive  payment  for  diabetes  self- 
management  training  similar  to  that 
proposed  for  hospital  outpatient 
department  programs.  The  current 
practice  of  bimdling  into  the  facility  rate 
does  not  provide  sufficient  pa\Tnent  to 
the  health  center  for  coverage  of  a 
registered  nurse  and  a  registered 
dietitian  with  training  in  diabetes 
education.  In  20  years,  only  220 
individuals  with  diabetes  have 
completed  the  diabetes  education 
program  at  the  Maine  FQHC. 

Response:  We  explained  in  the 
preamble  of  the  February  1 999  proposed 
rule  that  if  outpatient  diabetes  self- 
management  training  is  furnished  in  a 
FQHC  or  a  RHC  setting  by  a 
nonphysician  practitioner,  the  services 
would  be  bundled  into  the  facility  rate. 
Separate  pajTnent  for  the  professional 
services  of  nurse  practitioners, 
physician  assistants,  and  clinical  nurse 
specialists  furnished  in  an  RHC  or 
FQHC  setting  is  not  permitted.  The 
professional  services  of  these 
nonphysician  practitioners  are  bundled 
with  other  facility  services  when 
furnished  to  patients  under  the  RHC  and 
FQHC  benefits.  The  payment  made  to 
the  RHC  and  FQHC  under  the  all- 
inclusive  rate  specifically  accounts  for 
the  services  of  these  nonphysician 
practitioners  furnished  in  the  RHC  or 
FQHC  setting  because  the  facility 
payment  rate  reflects  the  costs  of  these 
services. 


Comment:  Some  commenters 
requested  that  we  review  the  payment 
schedule  proposed  for  the  diabetes  self- 
management  training.  Commenters 
stated  that  the  proposed  payment  rates 
were  inadequate  and  work  at  cross- 
purposes  to  our  requirement  that 
approved  entities  improve  patient 
outcomes.  The  commenter  stated  that 
the  rates  based  on  average  salaries  of 
RNs  and  dietitians  that  are  currently 
employed  in  institutions  may  not  be 
comparable  with  those  paid  to 
community  pharmacists.  Also,  the 
proposed  reimbursement  rates  did  not 
account  for  the  significant 
administrative  costs,  costs  of  peer 
review,  and  the  costs  of  accreditation 
that  noninstitutional  certified  providers 
would  incur  to  participate  in  the 
program. 

Response:  We  believe  that  the 
payment  rates  for  outpatient  diabetes 
self-management  training  are 
reasonable.  The  initial  payments  for 
outpatient  diabetes  self-management 
training  are  based  on  resource-based 
RVUs.  The  RVUs  reflect  practice 
expense  and  malpractice  expense.  They 
were  established  in  a  manner  consistent 
with  how  we  establish  payments  for 
other  new  ser\'ices  under  the  physician 
fee  schedule.  Like  other  services  paid 
under  the  physician  fee  schedule,  the 
actual  payment  amounts  will  var\' 
among  geographic  areas  to  reflect 
differences  in  costs  of  practice  as 
measured  by  the  Geographic  Practice 
Cost  Indexes. 

Comment:  One  commenter  objected  to 
the  methodology  used  for  determining 
practice  expense  RVUs  on  an  average 
group  of  10.  simply  because  groups  of 
2  to  20  participants  are  allowed  under 
proposed  §  410.141(b)(4).  The 
commenter  believes  this  assumption 
was  flawed.  The  commenter  stated  that 
most  groups  would  have  fewer  than  10 
patients. 

Response:  In  the  February'  1999 
proposed  rule,  we  outlined  how- 
payment  amounts  were  developed  for 
the  training,  including  oin-  premise  that 
an  average  group  will  consist  of  10 
people.  We  continue  to  believe  that  10 
participants  is  a  reasonable  group  size 
for  purposes  of  estimating  resource 
inputs  for  these  services.  We  will 
reconsider  this  in  the  future  once  we 
gain  additional  experience  and 
information  about  how  these  services 
are  being  fiunished.  Any  changes  to  the 
payment  amoimt  will  be  proposed  and 
finalized  in  the  aiuiual  publication  of 
the  physician  fee  schedule. 

Comment:  Several  commenters  stated 
that  end  stage  renal  disease  (ESRD) 
facilities  fall  under  the  definition  of 
approved  entities  that  furnish  outpatient 
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diabetes  training.  The  commenters 
recommend  that  a  method  be 
established  to  ensure  that  dialysis 
facilities  can  be  directly  paid  under  this 
initiative. 

Response:  The  requirements  in 
§414.63  state  that  payment  for 
outpatient  diabetes  self-management 
training  is  made  under  the  physician  fee 
schedule.  We  agree,  however,  that  these 
facilities  that  are  not  normally  paid 
under  the  physician  fee  schedule  may 
qualif\'  to  be  an  approved  entity  if  they 
meet  all  the  criteria  for  providing  this 
service.  In  this  final  rule,  we  added  a 
new  §  414.63(d),  to  provide  for 
"Payments  made  to  those  not  paid 
under  the  physician  fee  schedule" 
ESRD  facilities  that  qualify  will  bill  the 
fiscal  intermediary  for  these  services 
using  the  appropriate  HCFA  Common 
Procedure  Coding  System  (HCF*CS) 
codes.  The  same  quality  standards  and 
other  requirements  apply  in  any  setting 
The  payment  amount  for  a  qualifying 
ESRD  facility  will  be  the  same  as  the 
amount  established  for  an  entity  paid  by 
a  carrier. 

Comment:  Commenters  expressed 
some  concern  regarding  the  differing 
payment  methodologies  for  homebound 
beneficiaries. 

Response:  Homebound  beneficiaries 
under  the  prospective  payment  system 
(PPS)  bundled  payment  for  home  health 
services  receive  diabetes  education  in 
the  form  of  a  home  visit  from  a  qualified 
practitioner  with  diabetes  knowledge 
VVe  note,  however,  that  home  health 
agencies  do  not  receive  a  separate 
payment  under  this  benefit  for  services 
furnished  to  homebound  beneficiaries. 
We  will  not  pay  twice  for  similar 
services  under  two  different  benefits. 

Billing  for  Trainmg  in  30-minute 
Increments  l§  424  441  d I] 

Comment:  Many  commenters 
requested  that  we  change  the  billing 
codes  to  30-minute  increments  and  that 
we  explain  how  payment  rates  are 
developed. 

Response:  In  response  to  comments, 
we  have  revised  proposed  §  424.44(d)  to 
require  billing  of  initial  and  follow-up 
training  in  half-hour  increments.  Also, 
we  are  revising  the  HCPCS  codes  for 
diabetes  outpatient  self-management 
training  so  that  training  session  units 
are  now  equal  to  30-minute  increments. 
The  codes  are  G0108  for  individual 
diabetes  outpatient  self-management 
training  per  30  minutes  and  G0109  for 
a  group  session  (2  to  20)  diabetes 
outpatient  self-management  training  per 
30  minutes.  Before  the  effective  date  of 
the  final  regulation,  we  will  issue 
program  instructions  that  will 


implement  the  30-minute  liilling 
increment 

The  payment  rates  for  these  services 
are  part  of  the  physician  fee  schedule, 
which  is  updated  annually.  For  calendar 
vear  2000.  the  national  payment  rate  is 
S60.41  (practice  expense  relative  value 
unit  (RVin  of  1.65)  per  hour  for 
individual  session  and  S35.88  (RVU  of 
.98)  per  beneficiary  per  hour  in  a  group 
session.  The  malpractice  expense  RVU 
is  0.1  for  both  individual  and  group 
training.  While  the  current  physician  fee 
schedule  reflects  the  amount  for  hourly 
sessions  for  both  individual  and  group 
sessions,  the  revised  training  codes  are 
now  equal  to  30  minute  sessions,  the 
payment  rates  are  billable  at  one  half  of 
the  fee  schedule  amount  (that  is,  $30.21 
for  individual  training  and  $17.94  for  an 
individual  in  a  group).  Like  other 
services  paid  under  the  physician  fee 
schedule,  the  actual  payment  amounts 
will  vary  among  geographic  areas  to 
reflect  differences  in  costs  of  practice  as 
measured  by  the  Geographic  Practice 
Cost  Inde.xes  (GPCIs).  The  Part  B  carrier 
will  furnish  payment  amounts  including 
the  GPCIs  to  the  fiscal  intermediary  for 
each  calendar  year. 

In  the  case  of  payments  made  to  other 
approved  entities,  such  as  hospital 
outpatient  departments.  ESRD  facilities, 
and  durable  medical  equipment 
suppliers,  the  payment  will  be  equal  to 
amounts  established  under  the 
phvsician  fee  schedule  and  made  under 
the  appropriate  payment  systems. 

Comment:  One  commenter  was 
concerned  that  all  indirect  and  direct 
resource  costs  have  to  be  included  in 
the  payment  rate.  The  commenter 
asserted,  for  example,  that  30  minutes 
chart  time  was  not  accurate  and  the  cost 
of  coverage  for  vacations  and  sick  time 
was  not  included.  A  few  commenters 
suggested  that  we  recalculate  the 
payment  schedule  to  include  the 
amount  of  time  it  takes  to  complete  the 
documentation  required  for  recognition 
and  to  meet  the  Joint  Commission  on 
Accreditation  of  Health  Care 
Organizations  (JCAHO)  standards. 

Response:  The  estimates  we  used  to 
establish  the  proposed  payment  amount 
were  based  on  consultations  with 
professional  groups.  As  noted  above,  all 
comments  regarding  payment  amounts 
were  considered  during  the  updates  to 
the  physician  fee  schedule.  Payments 
under  the  physician  fee  schedule  are 
determined  in  part,  by  the  "typical" 
resource  inputs  (that  is,  staff, 
equipment,  and  supplies  needed  to 
furnish  each  service).  Because  the 
(Congress  designated  that  payment  for 
the  service  would  be  established  under 
the  physician  fee  schedule,  the  rules 


regarding  development  of  the  rates 
under  the  fee  schedule  apply. 

Comment:  Some  of  the  commenters 
stated  that  the  payment  rates  to 
approved  entities  are  too  low.  The 
proposed  fee  schedule  in  1999,  based  on 
the  average  salaries  of  registered  nurses 
and  dietitians,  was  insufficient  for  other 
health  care  providers  who  could  furnish 
these  services.  The  commenters  believe 
that  the  proposed  salary  levels  would 
prevent  many  providers  from 
participating  in  the  program. 

Also,  one  professional  association 
stated  that  the  payment  rates  grossly 
underestimated  the  time  and 
administrative  costs  involved  (that  is, 
costs  for  photocopying,  achieving  CDE 
accreditation,  and  general 
administrative  expenses)  in  applying  for 
accreditation  as  well  as  maintaining  the 
accreditation. 

Response:  We  do  recognize  that  there 
are  variations  among  individual  entities 
in  how  they  provide  services.  The  1999 
payment  amounts  for  these  services 
were  established  under  the  physician 
fee  schedule  in  a  manner  consistent 
with  how  we  establish  payments  for 
other  services  paid  under  the  fee 
schedule  and  as  required  by  statute.  As 
noted  earlier  in  this  section,  for  calendar 
year  2000,  however,  adjustments  were 
made  to  reflect  more  relative  value  units 
for  the  service. 

rv.  Summary  of  Changes  to  the 
Proposed  Rule 

In  response  to  conunents  on  the 
proposed  rule  and  to  provide  policy 
clarifications,  we  made  a  number  of 
changes  in  the  final  rule,  which  are 
summarized  as  follows: 

•  Add  to  the  definitions  section, 
definitions  for  the  American  Diabetes 
Association  (ADA),  National  Standards 
for  Diabetes  Self-Management  Education 
Program  (NSDSMEP),  and  rural.  (See 
§410.140) 

•  Clarify  that  the  10-hour  initial 
training  is  a  one-time  benefit.  [See 
§410.141(c)) 

•  Permit  1  hour  of  the  10-hour  initial 
training  to  be  used  for  assessment  of  the 
individual's  training  needs.  (See 
§410.141(c)(l)) 

•  Increase  the  amoxmt  of  follow-up 
training  from  1  hour  to  no  more  than  2 
hours  of  individual  or  group  training. 
(See§410.141(c)(2)) 

•  Replace  the  90-day  provision  for 
evidence  of  poor  glycemic  control 
(HbAlC  level  of  9.5  percent)  with 
evidence  of  inadequate  glycemic  control 
from  HbAlC  level  determinations  of  8.5 
percent  3  or  more  months  apart  in  the 
year  before  the  beneficiary  receives 
initial  training.  (See  §4ld.l41(d)(2)) 
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•  Expand  the  proposed  medical 
condition  criteria  for  kidney 
compUcations  related  to  diabetes  to 
include  both  macroalbuminuria  and 
microalbuminuria  by  changing  the 
medical  requirement  to  "Kidney 
comphcations  related  to  diabetes,  when 
manifested  by  albuminuria,  without 
other  cause.  *  *  *"  [See 

§  410.141(d)(5)) 

•  Correct  the  proposed  regulations 
text  by  removing  the  term, 
"accreditation  requirements"  firam  the 
crosswalk  requirement  in 

§  410.142(b)(2), 

•  Clariiy  the  process  an  accreditation 
organization  must  use  to  notify  HCFA  of 
its  intent  to  change  its  quality  standards. 
(See  §  410.143(a)) 

•  Require  an  accreditation  program 
that  uses  a  set  of  quality  standards  other 
than  our  quality  standards  or  the 
NSDSMEP  quality  standards  to  "meet  or 
exceed"  oiu  quality  standards  rather 
than  "be  substantially  equivalent  to" 
our  quality  standards.  (See 

§  410.142(e)(1)  and  §  410.144(c)) 

•  Reduce  the  proposed  requirement 
for  nonphysician  professional  staff  to 
obtain  14  hours  of  continuing  education 
every  2  years  to  12  hoius  of  relevant 
continuing  education  every  2  years.  (See 
§  410.144(a)(3)) 

•  Add  a  requirement  that  the  certifi^ 
diabetes  educator  (CDE)  on  the 
multidisciplinary  team  be  currently 
certified  by  a  qualified  organization  that 
has  registered  with  us.  (See 

§  410.144(a)(4)) 

•  Add  a  requirement  that  the 
appropriate  team  members  must  be 
present  during  the  portion  of  the 
training  for  which  ihey  are  responsible 
and  must  directly  furnish  training 
within  the  scope  of  their  practices.  (See 
410.144(a)(4)) 

•  In  rural  areas,  provide  an  exception 
to  the  multi-disciplinary  team 
requirement  to  allow  an  individual  who 
is  qualified  as  both  a  registered  dietitian 
and  as  a  CDE  certified  by  a  qualified 
organization  that  has  registered  with  us 
(or  as  a  registered  dietitian  and  an  RN 
until  3  years  after  the  effective  date  of 
this  final  rule)  to  furnish  training.  (See 

§  410.144(a)(4))  (For  purposes  of  this 
requirement,  a  rural  area  (as  defined  in 
§  410.140)  includes  an  area  served  by 
the  Indian  Health  Service.) 

•  Maximize  the  use  of  interactive 
training  methods.  (We  wish  to 
discoiu^ge  didactic  training;  that  is, 
simply  lecturing  beneficiaries.)  (See 
§410,144(a)(6)) 

•  Add  a  new  requirement  imder  oiu' 
quality  standard  on  review  of  plan  of 
care  and  goals,  for  the  approved  entity 
to  forward  a  copy  of  the  documentation 


to  the  referring  physician.  (See 
§  410.144(a)(7)) 

•  Add  a  new  requirement  under  our 
quality  standard  on  review  of  plan  of 
care  and  goals,  for  the  approved  entity 
to  periodically  update  the  beneficiary's 
referring  physician  of  the  beneficiary's 
educational  status.  (See  §  410.144(a)(7)) 

•  Remove  requirements  for  an  entity 
meeting  the  Secretary's  quality 
standards  to  report  to  us  nationally 
standardized  performance  measures  and 
to  meet  minimum  performance  levels 
that  we  establish.  (See  §  410.144(a)(9)) 

•  Provide  more  flexibility  under  the 
HCFA  quality  standards  by  allowing  a 
program  to  design  an  alternate  quality 
improvement  project.  (See 
§410.144(a)(10)) 

•  Remove  the  proposed  requirement 
that  we  would  approve  subsequent 
changes  to  the  NSDSMEP  quality 
standards.  (See  §  410.144(b)) 

•  Provide  that  we  may  deem  an  entity 
to  meet  the  quality  standards  for  the 
first  18  months  after  the  effective  date 
of  this  final  rule  if  the  entity  provides 
us  with  a  copy  of  its  certificate  or  proof 
of  recognition  from  the  ADA  that 
verifies  the  training  it  furnishes  meets 
the  NSDSMEP  quality  standards.  (See 

§  410.145(a)(2)) 

•  Require  that  all  approved  entities 
allow  the  PRO,  under  a  contract  with  us 
to  have  access  to  beneficiary  and  group 
training  records.  (See  §410. 145(b)(4)) 

•  Add  a  new  section  on  Diabetes 
Outcome  Measurements.  (See  §410.146) 

•  Provide  for  payment  for  outpatient 
diabetes  self-management  training  to 
entities  not  routinely  paid  under  the 
physician  fee  schedule.  (See  §  414.63(d)) 

•  Require  billing  of  initial  and  follow- 
up  training  in  half-hour  increments  so 
that  training  may  be  furnished  in  half- 
hour  increments.  (See  §424. 44(d)) 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  we  are  required  to 
provide  30-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  PRA 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  acciiracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 


•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  information 
collection  requirements  (ICRs)  as 
summarized  and  discussed  below. 

Section  410.141     Outpatient  Diabetes 
Self-management  and  Training 

Paragraph  (b)  of  section  410.141  states 
that  outpatient  diabetes  self- 
management  training  must  be  included 
in  a  comprehensive  plan  of  care  and 
documented  in  the  patient's  medical 
record  by  the  physician  (or  qualified 
nonphysician  practitioner)  treating  the 
beneficiary  for  training  that  meets  the 
requirements  of  this  section. 

While  this  ICR  is  subject  to  the  PRA. 
we  believe  the  burden  associated  with 
this  ICR  is  exempt  in  accordance  with 
5  CFR  1320.3(b)(2)  because  the  time, 
effort,  and  financial  resources  necessary 
to  comply  with  these  requirements 
would  be  incurred  by  persons  in  the 
normal  course  of  their  activities. 

In  addition,  this  section  requires  that 
a  HCFA-approved  entity  submit  its 
plans  of  care  to  HCFA  upon  request. 
While  the  documentation  and 
recordkeeping  requirement  imposed  by 
this  section  is  subject  to  the  PRA,  the 
requirements  to  disclose  information  to 
HCFA  upon  request  are  not  subject  to 
the  PRA  in  accordance  with  5  CFR 
1320.4(a)(2),  since  the  disclosure  of 
information  to  or  for  a  Federal  agency 
during  the  conduct  of  an  administrative 
action  or  audit  involving  an  agency 
against  specific  individuals  or  entities  is 
exempt  from  the  PRA. 

Paragraph  (b)(2)(ii)  of  §410.141 
requires  the  physician  (or  qualified 
nonphysician  practitioner)  treating  the 
beneficiary  to  document  in  the 
beneficiary's  medical  record  the  specific 
medical  condition  that  the  additional 
beneficiary  training  must  address. 

We  believe  the  burden  associated 
with  this  ICR  is  exempt  in  accordance 
with  5  CFR  1320.3(b)(2)  because  the 
time,  effort,  and  financial  resources 
necessary  to  comply  with  these 
requirements  would  be  incurred  by 
certified  providers  in  the  normal  course 
of  business  activities. 

Paragraph  (c)(l)(ii)(B)  of  §410.141 
requires  that  the  beneficiar\''s  physician 
(or  qualified  nonphysician  practitioner) 
document  in  the  beneficiary's  medical 
record  that  the  beneficiary  has  special 
needs  resulting  from  conditions  such  as 
severe  vision,  hearing,  or  language 
limitations  that  would  hinder  effective 
participation  in  a  group  training  session. 

While  this  ICR  is  subject  to  the  PRA, 
we  believe  the  burden  associated  with 
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this  ICR  is  e.xempt  in  accordance  with 
5  CFR  1320.3fb)(2)  because  the  time, 
effort,  and  financial  resources  necessary 
to  comply  with  these  requirements 
would  be  incurred  by  persons  in  the 
normal  course  of  their  activities. 

Section  410.141(e)(3)  requires  that  an 
entity  submit  the  necessary- 
documentation  to.  and  be  accredited  by. 
an  accreditation  organization  approved 
by  HCFA  under  ^410.142  to  meet  one 
of  the  sets  of  quality  standards 
described  in  §410.144. 

We  previously  estimated  that  each 
accredited  certified  provider  would 
spend  60  hours  to  complete  the 
requirements  every  3  years  for  an 
estimated  total  annual  burden  of  15.000 
hours.  We  received  a  comment  that  this 
amount  underestimated  the  effect  of  the 
accreditation  requirement.  However,  we 
believe  that  60  hours  every  year,  in 
addition  to  the  amount  of  recordkeeping 
that  would  be  normal  business  practice 
for  a  diabetes  self-management  training 
program,  is  appropriate.  We  do  not 
believe  we  should  count  recordkeeping 
that  would  occur  even  in  the  absence  of 
the  accreditation  requirement. 

We  have  updated  the  burden  for  this 
provision  based  on  the  increase  in 
number  of  programs  accredited  in  the 
year  2000.  We  estimate  that  819 
approved  entities  will  take  60  hours  to 
complete  these  requirements  every  3 
years,  for  an  annual  burden  of  20  hours 
per  certified  provider.  Therefore,  the 
total  armual  burden  imposed  by  these 
requirements  is  estimated  to  be  16.380 
hours. 

Section  410.141(e)(4)  states  that  the 
entity  must  provide  documentation  to 
HCFA,  as  requested,  including  diabetes 
outcome  measurements  set  forth  at 
§410.146. 

Since  this  documentation  will  be 
collected  as  part  of  an  administrative 
action,  investigation  or  audit  against 
specific  individuals  or  entities,  we 
believe  that  this  ICR  is  exempt  in 
accordance  with  5  CFR  1320.4(a)(2).  In 
addition,  we  believe  that  since  the 
request  for  information  is  addressed  to 
a  single  person  as  defined  in  5  CFR 
1320.3(h)(6).  the  collection  does  not 
meet  the  definition  of  an  information 
collection  as  defined  in  5  CFR  1320.3(c). 

Section  410.142    HCFA  Process  for 
Approving  National  Accreditation 
Organizations 

Section  410.142(b)  states  that  a 
national  organization  requesting  out 
approval  and  recognition  of  its 
accreditation  program  must  furnish  to 
us  the  information  and  materials 
described  in  this  section. 

The  burden  associated  with  these 
requirements  is  the  time  and  effort  to 


furnish  to  HCFA  the  information  and 
materials  described  in  this  section.  It  is 
estimated  that  during  the  first  year  after 
publication  of  the  final  rule  it  will  take 
5  national  organizations  96  hours  to 
comply  with  these  requirements.  Since 
organizations  will  generally  be 
approved  for  at  least  6  years,  we  have 
annualized  the  total  burden  to  be  96  x 

5  =  480  hours/6  years  =  80  annual 
hours. 

Section  410.142(c)  states  that  we  may 
visit  the  prospective  accreditation 
organization's  offices  to  verify 
information  in  the  organization's 
application,  including,  but  not  limited 
to.  review  of  documents  and  interviews 
with  the  organization's  staff. 

The  burden  imposed  by  this  section  is 
the  time  and  effort  necessary  to  disclose 
documentation  related  to  the  onsite 
visit.  However,  we  believe  that  this 
requirement  is  exempt  from  the  PRA 
since  it  will  be  imposed  under  the 
conditions  defined  in  5  CFR  1320.4  as 
a  result  of  an  administrative  action  and 
meet  the  exception(s)  to  the  definition 
of  information  as  set  forth  in  5  CFR 
1320.3(h)(3).  (h)(6),  and  (h)(9);  as  such, 
they  do  not  meet  the  definition  of  an 
information  collection. 

Section  410.142(g)  states  that  an 
accreditation  organization  that  has 
received  our  notice  of  denial  of  its 
request  for  our  approval  and  recognition 
of  its  accreditation  program  to  accredit 
entities  to  furnish  training  may  request 
reconsideration  of  our  decision  in 
accordance  with  part  488  subpart  D  of 
this  chapter. 

We  believe  that  this  ICR  is  exempt  in 
accordance  with  5  CFR  1320.4(a)(2) 
since  this  requirement  is  the  result  of  an 
administrative  action,  investigation,  or 
audit  against  specific  individuals  or 
entities 

Section  410.142(h)  states  that  an 
organization  that  has  received  our 
notice  of  denial  of  its  request  for 
accreditation  may  submit  a  new  request 
to  us  if  it  meets  the  conditions  in  this 
section. 

We  anticipate  that  this  requirement 
will  be  imposed  on  fewer  than  10 
persons  on  an  annual  basis,  and, 
therefore,  is  not  subject  to  the  PRA  as 
defined  in  5  CFR  1320.3(c). 

Section  410.142(j)  states  that,  at  least 

6  months  before  the  expiration  of  our 
approval  and  recognition  of  the 
accreditation  organization's  program,  an 
accreditation  organization  must  request 
from  HCFA  continued  approval  and 
recognition. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort 
necessary  for  an  organization  to  submit 
to  HCFA  a  request  for  reapproval.  The 


burden  associated  with  this  requirement 
is  captured  in  §  410.142(b). 

Section  410.143    Requirements  for 
Approved  Accreditation  Organizations 

Section  410.143(a)(1)  states  that  an 
accreditation  organization  approved  and 
recognized  by  us  must  provide  to  us  in 
a  written  form  and  on  a  monthly  basis 
all  of  the  information  set  forth  in 
§410.143(a)(l)(i)  through  (a)(l)(iv). 

The  burden  associated  with  these 
requirements  is  the  time  and  effort  for 
an  accreditation  organization  to  furnish 
the  required  information.  It  is  estimated 
that  it  will  take  each  organization  4 
hours  to  complete  these  requirements. 
There  will  be  approximately  5 
respondents  for  a  total  of  20  annual 
hours. 

Section  410.143(a)(2)  states  that,  if  an 
organization  does  not  use  the  NSDSMEP 
quality  standards  described  in 
§  410.144(b).  and  wishes  to  change  its 
quality  standards  that  HCFA  previously 
approved,  the  organization  must  submit 
its  plan  to  alter  its  quality  standards  and 
include  a  crosswalk  between  the  set  of 
quality  standards  described  in  §410.144 
and  the  organization's  revised 
standards.  Paragraph  (a)(3)  states  that,  if 
HCFA  notifies  an  orgetnization  that  uses 
the  HCFA  quality  standards  described 
in  §  410.144(a)  that  it  has  changed  the 
HCFA  quality  standards,  the 
organization  must  submit  to  HCFA. 
within  30  days  of  HCFA's  notification  of 
a  change  in  the  quality  standards,  its 
organization's  plan  to  alter  its  quality 
standards  to  conform  to  the  revised 
qualitv  standards  described  in 
§  410.144(a). 

The  burden  associated  with  these 
requirements  is  the  time  and  effort  for 
an  organization  to  submit  its 
organization's  plan.  It  is  estimated  that 
it  will  take  each  organization  10  hours 
to  comply  with  these  requirements. 
There  will  be  approximately  5 
respondents  for  a  total  of  50  hours. 

Section  410.143(b)  states  that  we  (or 
our  agent(s))  may  perform  oversight 
activities  such  p  .   ivalency  reviews, 
validation  revif  •.  s,  and  onsite 
inspections  to  ensiue  that  an  approved 
accreditation  organization  and  the 
entities  the  accreditation  organization 
accredits  continue  to  meet  the  quality 
standards  described  in  §410.144.  In 
addition,  an  accreditation  organization 
that  is  dissatisfied  with  a  determination 
to  withdraw  our  approval  and 
recognition  may  request  a 
reconsideration  of  our  decision  in 
accordance  with  part  488  subpart  D  of 
this  chapter. 

The  burden  imposed  by  this  section  is 
the  time  cuid  effort  necessary  to  disclose 
documentation  under  the  reviews  and 
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inspections.  However,  we  believe  that 
these  requirements  are  exempt  from  the 
PRA  since  they  will  be  imposed  under 
the  conditions  defined  in  5  CFR  1320.4 
as  the  result  of  an  administrative  action 
and  meet  the  exception(s)  to  the 
definition  of  information  as  set  forth  in 
5  CFR  1320.3(h)(3),  (h)(6),  and  (h)(9);  as 
such,  they  do  not  meet  the  definition  of 
an  information  collection. 

Section  410.144     Quality  Standards  for 
Deemed  Entities 

Section  410.144,  in  paragraphs 
(a)[l)(ii)  and  (iii),  requires  that  a  deemed 
entity  clearly  define  and  document  the 
organizational  relationships,  lines  of 
authority,  staffing,  job  descriptions,  anjd 
operational  policies.  In  addition,  it  muist 
maintain  a  written  policy  that  affirms  | 
education  as  an  integral  component  of 
diabetes  care. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for  a 
approved  entity  to  document  and 
maintain  the  information  described 
above.  It  is  estimated  these  requirements 
will  take  each  entity  8  hours.  "There  are 
approximately  819  entities  for  a  total 
aimual  burden  of  6,552  hoiu-s. 

Section  410.144(a)(7)  states  that  an 
entity  must  review  each  beneficiary's 
plan  of  care  and  develop  and  update  an 
individual  assessment  in  collaboration 
with  each  beneficiary  and  dociiment  the 
results,  including  assessment, 
intervention,  evaluation,  and  follow-up 
in  the  beneficiary's  permanent  medical 
record. 

The  burden  associated  with  this 
requirement  is  captured  in  §410. 141(b) 
above. 

Paragraph  (a)(7)  also  requires  that  an 
entity  forward  a  copy  of  the 
dociunentation  in  paragraph  (a)(7){ii)  to 
the  referring  physician  and  periodically 
update  the  referring  physician  about  the 
beneficiary's  educational  status. 

While  these  information  collection 
requirements  are  subject  to  the  PRA,  we 
believe  the  burden  associated  with  them 
is  exempt  as  defined  in  5  CFR 
1320.3(b)(2)  because  the  time,  effort, 
and  financial  resources  necessary  to 
comply  with  the  requirement  are 
incurred  by  persons  in  the  normal 
course  of  their  activities.Section 
410.144(a)(9)  states  that  an  entity  must 
establish  and  maintain  a  performance 
measurement  and  quality  improvement 
program  that  meets  the  requirements  of 
this  section.  In  addition,  if  requested,  an 
entity  must  report  to  us  nationally 
standardized  performance  measures  to 
the  extent  that  they  become  available  in 
the  future  and  the  Secretary  determines 
they  are  appropriate. 

While  the  requirements  to  maintain 
documentation  and  the  reporting  of 


nationally  standardized  performance 
measures  are  subject  to  the  PRA,  the 
requirements  to  disclose  information  to 
us  upon  request  are  not  subject  to  the 
PRA  in  accordance  with  5  CFR 
1320.4(a)(2),  since  the  disclosiire  of 
information  to  or  for  a  Federal  agency 
during  the  conduct  of  an  administrative 
action,  investigation,  or  audit  involving 
an  agency  against  specific  individuals  or 
entities  is  exempt  from  the  PRA. 

Therefore,  the  burden  associated  with 
this  section  that  is  subject  to  the  PRA  is 
the  time  and  effort  necessary  for  an 
entity  to  maintain  documentation 
related  to  the  performance  measurement 
and  quality  improvement  program  and 
the  reporting  of  nationally  standardized 
performance  measures.  It  is  estimated 
that  the  recordkeeping  requirements 
will  take  each  entity  3  hours  on  an 
annual  basis.  Since  there  are 
approximately  819  entities,  we  estimate 
a  total  annual  biu-den  of  2,457  hours. 
Since  HCFA  is  not  currently  requiring 
entities  to  report  nationally 
standardized  performance  measures,  we 
are  not  assigning  any  burden  to  this 
requirement.  When  HCFA  does  mandate 
the  requirement  to  report  these 
performance  measures,  the  burden 
associated  with  this  requirement  will  be 
adjusted  accordingly.  We  solicit 
comments  on  how  long  fulfilling  this 
requirement  will  take. 

Section  410.145    Requirements  for 
Approved  Entities 

Section  410.145(a)(l)(i)  states  that  an 
entity  may  be  approved  to  meet  our 
standards  described  in  §410.144  if  the 
entity  has  submitted  necessary 
documentation  and  is  fully  accredited 
(and  periodically  reaccredited)  by  a 
national  accreditation  organization 
approved  by  HCFA.  The  burden 
associated  with  meeting  these 
requirements  is  captured  in 
§  410.141(e)(3). 

Section  410.145(b)(1)  through  (3) 
states  that  an  entity  may  be  approved  if 
the  entity: 

•  Forwards  a  copy  of  its  certificate 
ft-om  its  accreditation  organization 
indicating  that  the  entity  meets  the 
HCFA  quality  standards  described  in 
§  410.144(a)  before  submitting  a  claim 
for  Medicare  payment. 

•  Agrees  to  submit  to  evaluation 
(including  onsite  inspections)  by  us  (or 
om-  agent)  to  validate  its  approved 
organization's  accreditation  process. 

•  Authorizes  for  its  approved 
organization  to  release  to  HCFA  a  copy 
of  its  most  recent  accreditation 
evaluation  and  any  accreditation-related 
information  that  HCFA  may  require. 

The  burden  associated  with  these 
requirements  is  the  time  and  effort  for 


an  entity  to  submit  a  copy  of  its 
certificate,  along  with  its  agreement,  and 
authorization. 

It  is  estimated  that  it  will  take  each 
entity  5  minutes  to  comply  with  these 
requirements.  There  are  approximately 
819  respondents  for  a  totaJ  of  68  hours. 

Section  410.145(b)(4)  states  that,  at  a 
minimum,  the  entity  must  allow  a  PRO 
(under  a  contract  with  HCFA)  access  to 
beneficiary  or  group  training  records. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort 
necessary  to  maintain  the  necessarx' 
documentation  and  to  demonstrate  that 
the  approved  entity  meets  the 
requirements  of  this  section. 

We  estimate  that  it  will  take  819  ' 
entities  5  minutes  on  an  annual  basis  to 
maintain  the  necessary  documentation 
or  to  report  the  results  of  an  internal 
quality  assessment  program  to  HCFA  for 
an  overall  annual  burden  of  68  hours. 

Section  410.146    Diabetes  Outcome 
Measurements 

This  section  requires  an  entity  to 
collect  and  record  specified  information 
for  a  beneficiary  who  receives  training 
under  §410.141.  The  section  also 
requires  an  entity  to  make  the  data  it 
collects  available  to  a  Peer  Review 
Organization  upon  request. 

"The  burden  associated  with  this 
section  is  that  for  collecting  the  data  and 
for  reporting  it.  upon  request.  The 
burden  associated  with  collecting  the 
data,  while  subject  to  the  PRA.  is,  we 
believe,  is  exempt  in  accordance  with  5 
CFR  1320.3(b)(2)  because  the  time, 
effort,  and  financial  resources  necessar\' 
to  comply  with  these  requirements 
would  be  incurred  by  persons  in  the 
normal  course  of  their  activities.  The 
burden  for  reporting  the  data  is 
included  with  the  burden  for  §410.144. 

Section  414.63    Payment  for  Outpatient 
Diabetes  Self-Management  Training 

Section  414.63(c)  states  payment  may 
be  made  for  training  sessions  actually 
attended  by  the  beneficiar)-  and 
documented  on  attendance  sheets. 

While  this  documentation 
requirement  is  subject  to  the  PRA,  we 
have  not  accounted  for  its  burden 
because  we  believe  the  burden 
associated  with  this  ICR  is  exempt  in 
accordance  with  5  CFR  1320.3(b)(2) 
because  the  time,  effort,  and  financial 
resources  necessary  to  comply  with 
these  requirements  would  be  incurred 
by  persons  in  the  normal  course  of  their 
activities.  Although  we  solicited 
comments,  we  did  not  receive  any  on 
our  conclusion  that  this  activity  would 
not  be  a  burden  for  providers. 

We  have  submitted  a  copy  of  this  final 
rule  to  OMB  for  its  review  of  the 
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information  collection  requirements 
described  above.  These  requirements  are 
not  effective  until  they  have  been 
approved  by  0MB. 

If  vou  comment  on  any  of  these, 
information  collection  and 
recordkeeping  requirements,  please  mail 
copies  directly  to  the  following: 
Health  Care  Fmancing  Administration. 
Office  of  Information  Services. 
Information  Technology  Investment 
Management  Group.  Division  of 
HCFA  Enterprise  Standards.  Room 
N2-14-26.  7500  Securitv  Boulevard, 
Baltimore.  MD  21244-18.50.  Attn: 
fulie  Brown  HCFA-3002-F. 
and. 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  10235.  New  E.xecutive 
Office  Building.  Washington.  DC 
20503,  Min:  Wendv  Tavlor.  HCFA 
Desk  Officer 

\'I.  Regulatory  Impact  Analysis 

A  Background 

We  have  examined  the  impacts  of  this 
final  rule  as  required  bv  Executive 
Order  12866.  section  1102(b)  of  the 
Social  Security  Act  (the  Act),  the 
Unfunded  Mandates  Act  of  1995.  the 
Regulator^'  Fle.xibilitv  Act  (RFA)  (Public 
Law  96-354).  and  E.xecutive  Order 
13132  (Federalism).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulator^' 
alternatives  and.  when  regulation  is 
necessarv'.  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  .A.  regulaturv  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
(SlOO  million  or  more  in  any  one  year). 
The  statutory  provision  that  this  rule 
further  implements  will  cause  this  to  be 
a  major  rule  and  economically 
significant  rule  because  we  have 
estimated  that  the  annual  costs 


associated  with  this  rule  will  be 
significantly  higher  than  SlOO  million 
beginning  in  2001. 

Section  1 102(b)  of  the  Act  requires  us 
to  prepare  an  RIA  if  a  rule  has  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  11 02(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
agencies  to  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  mandate  an 
expenditure  by  State,  local,  or  tribal 
governments,  in  an  aggregate,  or  by  the 
private  .sector,  of  SlOO  million  or  more 
in  any  one  vear  We  believe  that  this 
final  rule  will  not  mandate  such 
expenditures. 

The  RFA  requires  agencies  to  analyze 
options  for  regulator^'  relief  of  small 
entities.  For  purposes  of  the  RFA.  small 
entities  include  small  businesses, 
nonprofit  and  not-for-profit 
organizations,  and  governmental 
agencies.  Most  hospitals  and  most  other 
providers  and  suppliers  are  small 
entities,  either  by  nonprofit  or  not-for- 
profit  status,  or  bv  having  revenues  of 
S5  million  or  less  annually.  States  and 
tribal  governments  are  not  considered  to 
be  small  entities. 

This  final  rule  provides  additional 
benefit  payinents  to  providers  and 
suppliers  for  offering  classes  on  diabetes 
self-management  training.  In  section  C. 
of  the  RIA  we  discuss  the  accreditation 
approval  process  and  acknowledge  that 
some  small  entities  may  encounter  a 
regulatorv  burdtm  in  obtaining 
accreditation.  We  disc:uss  measures  that 
we  believe  will  lessen  the  regulator,' 
burden  on  these  entities. 

This  final  rule  sets  forth  an  expanded 
benefit  for  Medic:are  beneficiaries  with 
diabetes  who  meet  the  criteria  for 


outpatient  self-management  training. 
This  final  rule  also  identifies  approved 
entities  that  may  furnish  these  services, 
and  lists  the  quality  standards  that  must 
be  met  by  these  approved  entities.  This 
regulation  will  primarily  affect 
beneficiaries  with  diabetes  and  certain 
health  care  professionals  and  facilities. 

We  estimate  that  there  are  4.5  million 
Medicare  beneficiaries  with  diabetes 
(approximately  4  million  aged 
beneficiaries  and  .5  million  disabled 
beneficiaries).  Of  this  total,  we  estimate 
that  about  half  or  2.25  million 
beneficiaries,  will  receive  outpatient 
diabetes  self-management  training.  This 
estimate  assumes  that  the  remaining 
2.25  million  Medicare  beneficiaries 
either  have  already  received  the  training 
or  do  not  currently  meet  the  conditions 
of  coverage.  These  beneficiaries  may 
meet  the  conditions  of  coverage  at  a 
later  date,  if  their  medical  condition 
changes. 

B.  Diabetes  Costs  and  Benefits 

After  consultation  with 
representatives  of  various  groups  and 
organizations  active  in  the  field  of 
diabetes  education  and  training,  we 
believe  it  is  reasonable  to  cover  up  to  10 
hours  of  initial  diabetes  self- 
management  training  (allowing  1 
individual  hour  and  9  group  hours) 
within  a  continuous  12-month  period 
and  up  to  2  hours  of  additional  training 
annually  (allowing  both  hours  to  be 
either  individual  or  group  training  in 
any  combination  of  half-hour 
increments)  for  each  beneficiary  that 
meets  the  conditions  of  coverage.  We 
estimate  that  there  will  be  twenty  half- 
hour  increments  billed  in  the  first  year 
and  possibly  four  follow-up  increments 
(up  to  2  hours)  billed  each  year 
thereafter. 

The  following  table  displays  the 
estimated  Federal  Medicare  outlays  for 
the  outpatient  diabetes  self-management 
training  benefit. 


Projected  Budget  Impact  of  New  Benefit 

[S  in  millions] 


FY  2001 


FY  2002       FY  2003       FY  2004       FY  2005 


S150 


S200 


S270 


S270  3260 


The  costs  have  been  recalculated  using 
year  2000  payment  rates  updated 
armually.  and  the  following 
assumptions:  (1)  Payments  reflected  in 
the  budget  projections  are  for  the 
revised  benefit,  not  the  benefit 
implemented  earlier  under  program 
memorandums:  (2)  utilization  is  based 


on  capacity  of  accredited  programs:  (3) 
the  number  of  accredited  programs  will 
increase  by  100  ever\'  year:  (4) 
beneficiaries  will  receive  the  full 
amount  of  the  covered  service:  and  (5) 
approximately  2.25  million  beneficiaries 
are  eligible  to  receive  the  benefit.  Based 
on  the  capacity  of  the  ADA  recognized 


programs  in  2000  and  the  number  of 
programs  we  expect  in  2001  through 
2005.  not  all  beneficiaries  will  be  able 
to  receive  the  initial  training 
immediately.  The  costs  associated  with 
initial  training  are  approximately  five 
times  greater  than  the  costs  that  are 
subsequently  incurred  for  follow-up 
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training  because  10  hours  are  allowed 
for  initial  training  and  only  2  hours  are 
allowed  for  follow-up  training. 
Therefore,  costs  associated  with  the 
benefit  decline  after  the  backlog  of  2.25 
million  beneficiaries  receive  initial 
training  even  with  our  assumption  that 
all  beneficiaries  will  receive  2  hours  of 
follow-up  training  each  year.  After  2005, 
with  only  approximately  300,000 
beneficiaries  with  diabetes  becoming 
eligible  annually,  costs  are  expected  to 
drop  by  approximately  30  percent. 
These  figures  assume  all  payments  for 
the  service  are  made  at  the  full  fee-for- 
service  rate  minus  deductible  and 
coinsurance,  for  all  beneficiaries  and 
that  all  beneficiaries  who  are  eligible  for 
the  service,  receive  it. 

If  the  referral  rate  is  low,  or  actual 
utilization  is  low,  we  would  expect  the 
stated  figures  to  be  reduced  by  as  much 
as  50  percent.  The  estimates  vary 
considerably  from  the  proposed  rule 
because  we  had  incomplete  data  at  that 
time. 

The  expected  costs  ftould  be 
considerable,  especially  in  the  first  5 
years,  but  we  also  expect  substantial 
benefits.  When  an  individual  has 
diabetes,  his  or  her  body  has  trouble 
making  or  using  insulin,  a  hormone 
produced  by  the  pancreas.  Insulin 
enables  the  body's  tissues  to  use 
glucose,  a  sugar  that  circulates  in  the 
bloodstream  and  that  normally  provides 
energy  for  the  body's  cells.  Because  a 
beneficiary  with  diabetes  cannot 
properly  use  glucose  in  the  blood,  blood 
glucose  levels  remain  high,  unless  the 
individual  takes  appropriate  medication 
(such  as  insulin)  or  is  able  to  reduce 
blood  sugar  levels  through  diet  and 
exercise.  The  consequences  of  diabetes 
can  be  severe.  It  is  the  fourth  leading 
cause  of  death  by  disease  in  the  United 
States. 

Diabetes  can  also  result  in  many  other 
medical  problems,  including  heart 
disease,  stroke,  kidney  disease,  loss  of 
sensation  and  circulation  in  the  legs, 
possibly  leading  to  amputations,  and 
blindness.  Proper  health  care  and  self- 
management  can  help  circumvent  these 
problems  or  slow  their  onset. 

There  are  two  critical  questions 
regarding  outpatient  diabetes  self- 
management  training:  (1)  When  should 
the  person  receive  the  training?  (2)  How 
much  training  should  the  person 
receive?  Initial  training  may  bring  about 
short  term  behavioral  changes.  Some 
experts  express  concern  about  the 
difficulty  individuals  with  diabetes  may 
have  in  maintaining  behavior  changes 
unless  they  get  additional  education  and 
support  as  a  follow-up  to  the  initial 
training.  To  assure  that  our  beneficiaries 
receive  the  amount  of  training  and 


support  we  believe  they  need  to 
maintain  good  health  or  improve  their 
existing  health  status,  we  will  provide, 
when  medically  necessary,  refresher 
training  in  a  subsequent  year  following 
the  initial  training.  We  believe  that  this 
provision  of  coverage  will  have  a 
positive  result  on  the  Medicare  program. 

We  did  not  receive  public  comments 
on  the  potential  cost  and  impact  of  the 
outcome  measurement  requirement  in 
§410.146  of  this  final  rule.  However,  we 
consider  that  the  collection  and 
integration  of  this  information  into  a 
beneficiary's  training  file  or  medical 
plan  of  care  would  normally  be  a  part 
of  keeping  adequate  medical  records. 
We  plan  to  monitor  specific  outcome 
measurements  to  assist  us  in  ensuring 
quality  programs  for  our  beneficiaries. 
"The  only  sizeable  additional  cost  would 
be  for  the  photocopying  of  the  records. 
Under  the  final  rule,  these  photocopying 
and  mailing  costs  would  be 
reimbursable  by  the  PRO. 

C.  Accreditation  Process 

Section  1865  of  the  Act  requires  us  to 
determine  whether  the  accreditation  of 
a  provider  or  supplier  entity  by  a 
national  accreditation  organization 
provides  assurances  that  the  applicable 
Medicare  health  and  safety  conditions 
or  requirements  are  met. 

The  BBA  authorized  the  Secretary  to 
develop  her  own  quality  standards.  We 
have  condensed  the  standards  originallv 
established  by  the  NSDSMEP  quality 
standards  and  recognized  by  the  ADA. 
We  believe  that  our  standards  offer 
sufficient  assurances  that  the  outpatient 
diabetes  self-management  training 
programs  will  provide  quality  care  and 
the  standards  are  flexible  enough  to 
apply  in  most  health  care  settings. 

"The  ADA  Education  Recognition 
Program  is  a  national  voluntary'  process 
that  identifies  diabetes  self-management 
training  programs  that  meet  the 
NSDSMEP  quality  standards.  The  ADA 
currently  recognizes  outpatient  diabetes 
self-management  programs.  The  ADA 
has  given  recognition  to  approximately 
819  education  programs.  Under  the 
conditions  in  this  final  rule,  the  ADA. 
along  with  any  other  national 
accreditation  organization  that  wishes. to 
be  approved  and  recognized  by  us.  will 
be  required  to  submit  appropriate 
documentation  requesting  accreditation 
approval  from  HCFA.  Once  we  have 
determined  that  the  organization  meets 
our  requirements  concerning  frequency 
of  accreditation,  accreditation  forms, 
and  that  the  organization  uses 
guidelines  and  instructions  to 
evaluators  that  are  as  rigorous  as  our 
requirements  with  a  similar  emphasis 
on  outcomes,  thev  mav  then  be 


approved  and  recognized  as  national 
accreditation  organizations. 

We  fully  expect  that  the  ADA  will 
apply  to  us  as  a  national  accreditation 
organization  and  be  quickly  approved  to 
accredit  entities.  Our  review  of  the 
ADA-recognized  programs  indicates  that 
there  is  a  minimum  of  at  least  one 
program  in  each  State  and  the  District 
of  Columbia.  These  programs  are 
located  in  both  small  rural  hospitals  as 
well  as  large  urban  hospitals.  While  the 
majority  of  these  programs  are  hospital- 
based,  there  are  some  that  are  clinics 
and  one  in  Arizona  that  is  an  insurance 
plan. 

We  recognize  that  some  small  entities 
such  as  rural-based  physicians  and  free- 
standing education  clinics  run  by 
approved  entities  may  find  the  12- 
month  collection  of  data  and  the  start- 
up fees  required  by  the  ADA  to  be  a 
burden  to  their  business  operations.  The 
approximate  cost  for  an  entity  to  get 
accredited,  based  on  current  ADA 
figures,  is  S850.  which  includes  all 
application  costs.  The  subsequent 
triennial  fee  is  also  S850.  Additional 
items,  such  as  recordkeeping  costs  and 
other  overhead  costs,  have  not  been 
factored  into  the  cost  of  becoming  an 
approved  entity.  We  estimate  that  there 
will  be  a  total  of  819  approved  entities 
when  this  rule  is  implemented  and  that 
the  number  of  approved  entities  will 
increase  by  100  every  year  until 
utilization  should  drop  affecting  the 
number  of  new  applicants  for 
accreditation.  The  additional  private 
sector  cost  through  2005  will  be 
SI. 121, 150. 

We  acknowledge  that  some  existing 
programs  that  are  currently  accredited 
by  their  State  or  local  agency  may  find 
it  a  burden  to  become  accredited  by  a 
national  organization.  However,  we 
expect  that  at  least  four  other 
organizations  in  addition  to  the  ADA 
will  apply  to  us  for  recognition  and  that 
these  entities  may  find  the  quality 
standards  of  these  organizations  to  be 
substantially  equivalent  to  the  existing 
State  or  local  standards. 

The  CDC  has  a  cooperative  agreement 
with  the  50  Stales,  all  United  States 
territories,  and  the  District  of  Columbia. 
This  cooperative  agreement  provides 
funding  for  these  geographic  entities  to 
perform  a  variety  of  diabetes-related 
activities.  Ten  of  the  States  use  a  portion 
of  their  funds  to  administer  their  State 
diabetes  self-management  training 
accreditation  programs.  Under  this  final 
rule,  there  will  be  no  loss  of  revenue 
from  this  cooperative  agreement  for  any 
of  these  geographic  entities.  The  States 
that  currently  use  funds  from  the 
cooperative  agreement  to  administer 
their  State  diabetes  self-management 
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training  programs  can  either  choose  to 
become  an  organization  or  choose  to 
hind  other  diabetes-related  activities, 
including  the  development  of 
educational  programs  for  the  use  of 
approved  entities  that  desire  to  obtain 
national  accreditation  in  order  to  qualify' 
for  Medicare  payment  under  this 
benefit. 

One  way  we  are  trying  to  lessen  the 
burden  on  rural  and  small  entities  is  by 
postponing  the  requirement  for  the  CDE 
to  be  part  of  the  diabetes  self- 
management  multidisciplinar\'  team 
Diabetes  education  programs  are 
allowed  to  use  a  registered  nurse  instead 
of  a  CDE  for  3  years  from  the  effective 
date  of  the  regulation.  This  final  rule 
requires  that  diabetes  educators  and 
dietitians  complete  12  hours  of 
approved  diabetes-related  continuing 
education  every  2  years.  The 
approximate  cost  of  obtaining  these 
credits  is  S300.  (This  estimate  is  based 
on  diabetes-related  training  information 
that  we  received  from  the  American 
Association  of  Diabetes  Educators.) 
Existing  programs  will  have  3  years 
from  the  publication  of  this  final  rule  to 
provide  outpatient  diabetes  self- 
management  training  while  preparing  to 
meet  our  standard  concerning  the  CDE. 

We  estimate  that  there  will  be  819 
approved  education  programs  when  this 
final  rule  is  fully  implemented  Each 
approved  entity  will  need  a  CDE  3  years 
from  Febman.-  27,  2001.  We  estimate 
that  1019  approved  education  programs 
will  be  available  at  the  time  the  CDE 
requirement  goes  into  effect.  The  initial 
certification  of  a  CDE  costs  S250  and 
another  $300  every  2  years  to  maintain 
certification.  The  initial  CDE 
certification  will  cost  approximatelv 
S254.750  (1019  *  S250)  per  year  for  CDE 
certification  starting  3  years  from 
February  27.  2001. 

Under  the  continuing  education 
requirement,  a  CDE,  RN,  or  a  registered 
dietitian  must  complete  12  credits  every 
2  years.  The  costs  associated  with  this 
final  rule  will  be  approximately  Si 50 
even,'  year.  In  the  first  year,  the 
estimated  total  cost  for  continuing 
education  for  all  CDEs/RNs  and 
dietitians  will  be  S245.700  (819  *  2  * 
S150  )  for  all  programs.  These  costs  may 
be  less  for  those  rural  areas  that  have  a 
single  individual  who  is  qualified  both 
as  a  registered  dietitian  and  as  a  CDE  to 
meet  the  multidisciplinar\'  team 
requirement. 

D.  Conclusions 

We  anticipate  that  this  final  rule  will 
improve  the  health  of  Medicare 
beneficiaries  with  diabetes  by 
furnishing  them  with  the  skills  and 
knowledge  necessarv'  to  effectively 


manage  their  diabetic  condition.  We 
recognize  that  there  may  be  some 
burden  on  existing  and  new  entities 
because  of  the  requirement  that  they 
must  be  accredited  by  a  national 
accreditation  body.  However,  we  must 
ensure  that  Medicare  pays  only  for  those 
programs  that  are  of  the  highest  quality. 
We  believe  that  the  overall  burden  to 
these  entities  is  worth  the  benefit  that 
will  be  gained  by  both  Medicare 
beneficiaries  and  the  Medicare  program. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

We  have  reviewed  this  final  rule, 
under  the  threshold  criteria  of  Executive 
Order  13132.  Federalism.  We  have 
determined  that  if  does  not  significanUy 
affect  the  rights,  roles,  and 
responsibilities  of  .States. 

List  of  Subjects 

42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas,  X-rays. 

42  CFR  Part  414 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  424 

Emergency  medical  services.  Health 
facilities.  Health  professions.  Medicare. 

42  CFR  Part  480 

Health  care.  Health  professional. 
Health  record,  Peer  Review 
Organizations  (PRO).  Penalties,  Privacy, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  498 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare. 

For  the  reasons  set  forth  in  the 
preamble.  42  CFR  Chapter  IV  is 
amended  as  set  forth  below: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

A.  Part  410  is  amended  as  follows: 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  .Sees.  1102  and  1871  of  the 
.Social  Seciintv  Act  (42  U.S.C.  1302  and 
139.5hh).  unless  otherwise  indicated. 

2.  In  §410.1.  paragraph  (a)  is  revised 
to  read  as  follows: 


§410.1     Basis  and  scope. 

(a)  Statutory  basis.  This  part  is  based 
on  the  indicated  provisions  of  the 
following  sections  of  the  Act: 

(1)  Section  1832 — Scope  of  benefits 
furnished  under  the  Medicare  Part  B 
supplementary  medical  insurance  (SMI) 
program. 

(2)  Section  1833  through  1835  and 
1862 — Amounts  of  payment  for  SMI 
services,  the  conditions  for  payment, 
and  the  exclusions  from  coverage. 

(3)  Section  1861(qq) — Definition  of 
the  kinds  of  services  that  may  be 
covered. 

(4)  Section  1865(b) — Permission  for 
HCFA  to  approve  and  recognize  a 
national  accreditation  organization  for 
the  purpose  of  deeming  entities 
accredited  by  the  organization  to  meet 
proH-am  requirements. 

(5)  Section  1881 — Medicare  coverage 
for  end-stage  renal  disease  beneficiaries. 
***** 

3.  New  subpart  H.  consisting  of 
§§  410.140  through  410.146.  is  added  to 
read  as  follows: 

Subpart  H — Outpatient  Diabetes  Self- 
Management  Training  and  Diabetes 
Outcome  Measurements 

Sec 

410.140  Definitions. 

410.141  Outpatient  diabetes  self- 
management  training. 

410.142  HCF.A  process  for  approving 
national  accreditation  organizations. 

410.14^     Requirements  for  approved 
accreditation  organizations. 

410.144  Quality  standards  for  deemed 
entities. 

410.145  Requirements  for  entities. 

410.146  Diabetes  outcome  measurements. 

Subpart  H — Outpatient  Diabetes  Self- 
Management  Training  and  Diabetes 
Outcome  Measurements 

§410.140    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

ADA  stands  for  the  American  Diabetes 
Association. 

Approved  entity  means  an  individual, 
physician,  or  entity  accredited  by  an 
approved  organization  as  meeting  one  of 
the  sets  of  quality  standards  described 
in  §410.144  and  approved  by  HCFA 
under  §  410.141(e)  to  furnish  training. 

Deemed  entity  means  an  individual, 
physician,  or -entity  accredited  by  an 
approved  organization,  but  that  has  not 
yet  been  approved  by  HCFA  to  furnish 
and  receive  Medicare  payment  for  the 
training.  Upon  being  approved  -by  HCFA 
under  §  410.141(e)  to  furnish  training, 
HCFA  refers  to  this  entity  as  an 
"approved  entity". 

NSDSMEP  stands  for  the  National 
Standards  for  Diabetes  Self  Management 
Education  Programs. 
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Organization  means  a  national 
accreditation  organization. 

Rural  means  an  area  that  meets  one  of 
the  following  conditions: 

(1)  Is  not  urbanized  (as  defined  by  the 
Bureau  of  the  Census)  and  that  is 
designated  by  the  chief  executive  officer 
of  the  State,  and  certified  by  the 
Secretary,  as  an  area  with  a  shortage  of 
personal  health  services. 

(2)  Is  designated  by  the  Secretary 
either  as  an  area  with  a  shortage  of 
personal  health  services  or  as  a  health 
professional  shortage  area. 

(3)  Is  designated  by  the  Indian  Health 
Service  as  a  health  service  delivery  area 
as  defined  in  §  36.15  of  this  title. 

Training  means  outpatient  diabetes 
self-management  training. 

§410.141    Outpatient  diabetes  self- 
management  training. 

(a)  General  rule.  Medicare  Part  B 
covers  training  defined  in  §410.140  if 
all  of  the  conditions  and  requirements 
of  this  subpart  are  met. 

(b)  Conditions  for  coverage.  The 
training  must  meet  the  following 
conditions: 

(1)  Training  orders.  Following  an 
evaluation  of  the  beneficieiry's  need  for 
the  training,  it  is  ordered  by  the 
physician  (or  qualified  nonphysician 
practitioner)  (as  defined  in  §  410.32(a)) 
treating  the  beneficiary's  diabetes. 

(2)  Plan  of  care.  It  is  included  in  a 
comprehensive  plan  of  care  established 
by  the  physician  (or  qualified 

-nonphysician  practitioner)  treating  the 
beneficiary  for  diabetes  that  meets  the 
following  requirements: 

(i)  Describes  the  content,  nimiber  of 
sessions,  fi-equency,  and  duration  of  the 
training  as  written  by  the  physician  (or 
qualified  nonphysician  practitioner) 
treating  the  beneficiary. 

(ii)  Contains  a  statement  specified  by 
HCFA  and  signed  by  the  physician  (or 
qualified  nonphysician  practitioner) 
managing  the  beneficiary's  diabetic 
condition.  By  signing  this  statement,  the 
physician  (or  qualified  nonphysician 
practitioner)  certifies  that  he  or  she  is 
managing  the  beneficiary's  diabetic 
condition  and  the  training  described  in 
the  plan  of  care  is  needed  to  ensure 
therapy  compliance  or  to  provide  the 
beneficiary  with  the  skills  and 
knowledge  to  help  manage  the 
beneficiary's  diabetes.  The  physician's 
(or  qualified  nonphysician 
practitioner's)  statement  must  identify 
the  beneficiary's  specific  medical 
conditions  (described  in  paragraph  (d) 
of  this  section)  that  the  training  will 
address. 

(iii)  Provides  that  any  changes  to  the 
plan  of  care  are  signed  by  the  physician 
(or  qualified  nonphysician  practitioner) 
treating  the  beneficiary. 


(iv)  Is  incorporated  into  the  approved 
entity's  medical  record  for  the 
beneficiary  and  is  made  available,  upon 
request,  to  HCFA. 

(3)  Reasonable  and  necessary.  It  is 
reasonable  and  necessary  for  treating  or 
monitoring  the  condition  of  a 
beneficiary  who  meets  the  conditions 
described  in  paragraph  (d)  of  this 
section. 

(c)  Types  and  fi-equency  of  training — 
(1)  Initial  training.— General  rule,  (i) 
Medicare  Part  B  covers  initial  training 
that  meets  the  following  conditions: 

(A)  Is  furnished  to  a  beneficiary  who 
has  not  previously  received  initial 
training  under  this  benefit. 

(B)  Is  furnished  within  a  continuous 
12-month  period. 

(C)  Does  not  exceed  a  total  of  10 
hours. 

(D)  Except  as  permitted  under 
paragraph  (c){l)(ii)  of  this  section,  9 
hours  of  the  training  are  furnished  in  a 
group  setting  consisting  of  2  to  20 
individuals  who  need  not  all  be 
Medicare  beneficiaries. 

(E)  Is  furnished  in  increments  of  no 
less  than  one-half  hour. 

(F)  May  include  1  hour  of  individual 
training  for  an  assessment  of  the 
beneficiary's  training  needs. 

(ii)  Exception.  Medicare  covers 
training  on  an  individual  basis  for  a 
Medicare  beneficiary  who  meets  any  of 
the  following  conditions: 

(A)  No  group  session  is  available 
within  2  months  of  the  date  the  training 
is  ordered. 

(B)  The  beneficiary's  physician  (or 
qualified  nonphysician  practitioner) 
documents  in  the  beneficiary's  medical 
record  that  the  beneficiary  has  special 
needs  resulting  fi-om  conditions,  such  as 
severe  vision,  hearing,  or  language 
limitations  that  will  hinder  effective 
participation  in  a  group  training  session. 

(2)  Follow-up  training.  After  receiving 
the  initial  training  described  in 
paragraph  (c)(1)  of  this  section, 
Medicare  covers  follow-up  training  that 
meets  the  following  conditions: 

(i)  Consists  of  no  more  than  2  hours 
individual  or  group  training  for  a 
beneficiary  each  year. 

(ii)  Group  training  consists  of  2  to  20 
individuals  who  need  not  all  be 
Medicare  beneficiaries. 

(iii)  Is  furnished  any  time  in  a 
calendar  year  following  the  year  in 
which  the  beneficiary  completes  the 
initial  training. 

(iv)  Is  furnished  in  increments  of  no 
less  than  one-half  hour. 

(v)  The  physician  (or  qualified 
nonphysician  practitioner)  treating  the 
beneficiary  must  document,  in  the 
referral  for  training  and  the  beneficiary's 
medical  record,  the  specific  medical 


condition  (described  in  paragraph  (d)  of 
this  section)  that  the  follow-up  training 
must  address. 

(d)  Beneficiaries  who  may  be  covered. 
Medicare  Part  B  covers  one  course  of 
initial  training  for  a  beneficiary'  who  has 
one  or  more  of  the  following  medical 
conditions  present  within  the  12-month 
period  before  the  physician's  order  for 
the  training: 

(1)  New  onset  diabetes. 

(2)  Inadequate  glycemic  control  as 
evidenced  by  a  glycosylated  hemoglobin 
(HbAlC)  level  of  8.5  percent  or  more  on 
two  consecutive  HbAlC  determinations 
3  or  more  months  apart  in  the  year 
before  the  beneficiary  begins  receiving 
training. 

(3)  A  change  in  treatment  regimen 
from  no  diabetes  medications  to  any 
diabetes  medication,  or  fi^om  oral 
diabetes  medication  to  insulin. 

(4)  High  risk  for  complications  based 
on  inadequate  glycemic  control 
(documented  acute  episodes  of  severe 
hypoglycemia  or  acute  severe 
hyperglycemia  occurring  in  the  past 
year  during  which  the  beneficiarj- 
needed  emergency  room  visits  or 
hospitalization). 

(5)  High  risk  based  on  at  least  one  of 
the  foUowdng  documented 
complications: 

(i)  Lack  of  feeling  in  the  foot  or  other 
foot  complications  such  as  foot  ulcers, 
deformities,  or  amputation. 

(ii)  Pre-proliferative  or  proliferative 
retinopathy  or  prior  laser  treatment  of 
the  eye. 

(iii)  Kidney  complications  related  to 
diabetes,  when  manifested  by 
albuminuria,  without  other  cause,  or 
elevated  creatinine. 

(e)  Who  may  furnish  ser\'ices. 
Training  may  be  furnished  by  a 
physician,  individual,  or  entity  that 
meets  the  following  conditions: 

(1)  Furnishes  other  ser\'ices  for  which 
direct  Medicare  payment  may  be  made. 

(2)  May  properly  receive  Medicare 
payment  under  §  424.73  or  §  424.80  of 
this  chapter,  which  set  forth 
prohibitions  on  assignment  and 
reassignment  of  benefits. 

(3)  Submits  necessary  documentation 
to.  and  is  accredited  by.  an  accreditation 
organization  approved  by  HCFA  under 
§410.142  to  meet  one  of  the  sets  of 
quality  standards  described  in 
§410.144. 

(4)  Provides  documentation  to  HCFA, 
as  requested,  including  diabetes 
outcome  measurements  set  forth  at 
§410.146. 

§410.142    HCFA  process  for  approving 
national  accreditation  organizations. 

(a)  General  rule.  HCFA  may  approve 
and  recognize  a  nonprofit  or  not-for- 
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profit  organization  with  demonstrated 
experience  in  representing  the  interest 
of  individuals  with  diabetes  to  accredit 
entities  to  furnish  training. 

(b)  Required  information  and 
materials.  An  organization  requesting 
HCFA's  approval  and  recognition  of  its 
accreditation  program  must  furnish  to 
HCFA  the  following  information  and 
materials: 

(1)  The  requirements  and  quality 
standards  that  the  organization  uses  to 
accredit  entities  to  furnish  training. 

(2)  If  an  organization  does  not  use  the 
HCFA  quality  standards  or  the 
NSDSMEP  qualitv  standards  described 
in  §410.144(a)  or  fb),  a  detailed 
comparison  including  a  crosswalk 
between  the  organization's  standards 
and  the  HCFA  quality  standards 
described  in  §410. 144(a). 

(3)  Detailed  information  about  the 
organization's  accreditation  process, 
including  all  of  the  following 
information: 

(i)  Frequency  of  accreditation. 

(ii)  Copies  of  accreditation  forms, 
guidelines,  and  instructions  to 
evaluators. 

(iii)  Descriptions  of  the  following: 

(A)  The  accreditation  review  process 
and  the  accreditation  status  decision 
making  process. 

(B)  The  procedures  used  to  notify  a 
deemed  entity  of  deficiencies  in  its 
outpatient  diabetes  self-management 
training  program  and  procedures  to 
monitor  the  correction  of  those 
deficiencies. 

(C)  The  procedures  used  to  enforce 
compliance  with  the  accreditation 
requirements  and  standards. 

(4)  Detailed  information  about  the 
individuals  who  perform  evaluations  for 
the  organization,  including  all  of  the 
following  information: 

(i)  The  education  and  experience 
requirements  for  the  individuals  who 
perform  evaluations. 

(ii)  The  content  and  frequency  of 
continuing  education  furnished  to  the 
individuals  who  perform  evaluations. 

(iii)  The  process  used  to  monitor  the 
performance  of  individuals  who 
perform  evaluations. 

(iv)  The  organization's  policies  and 
practices  for  participation  in  the 
accreditation  process  by  an  individual 
who  is  professionally  or  financially 
affiliated  with  the  entity  being 
evaluated. 

(5)  A  description  of  the  organization's 
data  management  and  analysis  system 
for  its  accreditation  activities  and 
decisions,  including  the  kinds  of 
reports,  tables,  and  other  displays 
generated  by  that  system. 

(6)  A  description  of  the  organization's 
procedures  for  responding  to  and 


investigating  complaints  against  an 
approved  entity,  including  policies  and 
procedures  regarding  coordination  of 
these  activities  with  appropriate 
licensing  bodies,  ombudsmen  programs, 
and  HCFA. 

(7)  A  description  of  the  organization's 
policies  and  procedures  for  withholding 
or  removing  a  certificate  of  accreditation 
for  failure  to  meet  the  organization's 
standards  or  requirements,  and  other 
actions  the  organization  takes  in 
response  to  noncompliance  with  its 
standards  and  requirements. 

(8)  A  description  of  all  types  (for 
example,  full  or  partial)  and  categories 
(for  example,  provisional,  conditional, 
or  temporary)  of  accreditation  offered  by 
the  organization,  the  duration  of  each 
type  and  categor\'  of  accreditation,  and 

a  statement  identifying  the  types  and 
categories  that  will  serve  as  a  basis  for 
accreditation  if  HCFA  approves  the 
organization. 

(9)  A  list  of  all  of  the  approved 
entities  currently  accredited  to  furnish 
training  and  the  type,  category,  and 
expiration  date  of  the  accreditation  held 
by  each  of  them. 

(10)  The  name  and  address  of  each 
person  with  an  ownership  or  control 
interest  in  the  organization. 

(11)  Documentation  that  demonstrates 
its  ability  to  furnish  HCFA  with 
electronic  data  in  HCFA-compatible 
format 

(12)  A  resource  analysis  that 
demonstrates  that  its  staffing,  funding, 
and  other  resources  are  adequate  to 
perform  the  required  accreditation 
activities. 

(13)  A  statement  acknowledging  that, 
as  a  condition  for  approval  and 
recognition  by  HCFA  of  its  accreditation 
program,  it  agrees  to  comply  with  the 
requirements  set  forth  in  §§410.142 
through  410.146. 

(14)  Additional  information  HCFA 
requests  to  enable  it  to  respond  to  the 
organization's  request  for  HCFA 
approval  and  recognition  of  its 
accreditation  program  to  accredit 
entities  to  furnish  training. 

(c)  Onsite  visit.  HCFA  may  visit  the 
prospective  organization's  offices  to 
verify  information  in  the  organization's 
application,  including,  but  not  limited 
to,  review  of  documents,  and  interviews 
with  the  organization's  staff. 

(d)  Notice  and  comment — (1) 
Proposed  notice.  HCFA  publishes  a 
proposed  notice  in  the  Federal  Register 
announcing  its  intention  to  approve  an 
organization's  request  for  HCFA 
approval  and  recognition  of  its 
accreditation  program  and  the  standards 
it  uses  to  accredit  entities  to  furnish 
training.  The  notice  includes  the 
following  information: 


(i)  The  basis  for  approving  the 
organization. 

(ii)  A  description  of  how  the 
organization's  accreditation  program 
applies  and  enforces  quality  standards 
that  have  been  determined  by  HCFA  to 
meet  or  exceed  the  HCFA  quality 
standards  described  in  §  410.144(a)  or 
how  the  organization  would  use  the 
NSDSMEP  quality  standards  described 
in  §  410.144(b). 

(iii)  An  opportunity  for  public 
comment. 

(2)  Final  notice,  (i)  After  considering 
public  conmients  HCFA  receives  on  the 
proposed  notice,  it  publishes  a  ffnal 
notice  in  the  Federal  Register  indicating 
whether  it  has  approved  an 
organization's  request  for  HCFA 
approval  and  recognition  of  its 
accreditation  program  and  the  standards 
it  uses  to  accredit  entities  to  furnish 
training. 

(ii)  IiHCFA  approves  the  request,  the 
final  notice  specifies  the  effective  date 
and  the  term  of  the  approval,  which 
may  not  exceed  6  years. 

(e)  Criteria  HCFA  uses  to  approve 
national  accreditation  organizations.  In 
deciding  to  approve  and  recognize  an 
organization's  accreditation  program  to 
accredit  entities  to  furnish  training, 
HCFA  considers  the  following  criteria: 

(1)  The  organization  uses  and  enforces 
quality  standards  that  HCFA  has 
determined  meet  or  exceed  the  HCFA 
qualitv  standards  described  in 

§  410.'l44(a).  or  uses  the  NSDSMEP 
quality  standards  described  in 
§  410.144(b). 

(2)  The  organization  meets  the 
requirements  for  approved  organizations 
in  §410.143. 

(3)  The  orgemization  is  not  owned  or 
controlled  by  the  entities  it  accredits,  as 
defined  in  §413. 17(b)(2)  or  (b)(3), 
respectively,  of  this  chapter. 

(4)  The  organization  does  not  accredit 
any  entity  it  owns  or  controls. 

(f)  Notice  of  HCFA's  decision.  HCFA 
notifies  the  prospective  organization  in 
writing  of  its  decision.  The  notice 
includes  the  following  information: 

(1)  Statement  of  approval  or  denial. 

(2)  If  approved,  the  expiration  date  of 
HCFA's  approval  and  recognition  of  the 
accreditation  program. 

(3)  If  denied,  the  rationale  for  the 
denial  and  the  reconsideration  and 
reapplication  procedures. 

(g)  Reconsideration  of  adverse 
decision.  An  organization  that  has 
received  HCFA's  notice  of  denial  of  its 
request  for  HCFA  approval  and 
recognition  of  its  accreditation  program 
to  accredit  entities  to  furnish  training 
may  request  reconsideration  of  HCFA's 
decision  in  accordance  with  part  488 
subpart  D  of  this  chapter. 
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(h)  Request  for  approval  following 
denial.  (1)  Except  as  provided  in' 
paragraph  (h)(2)  of  this  section,  an 
organization  that  has  received  HCFA's 
notice  of  denial  of  its  request  for  HCFA 
approval  and  recognition  of  its 
accreditation  program  to  accredit 
entities  to  furnish  training  may  submit 
a  new  request  to  HCFA  if  it  meets  the 
following  conditions: 

(i)  Has  revised  its  accreditation 
program  to  correct  the  deficiencies 
HCFA  noted  in  its  denial  notice. 

(ii)  Demonstrates,  through 
dociunentation,  the  use  of  one  of  the 
sets  of  quality  standards  described  in 
§410.144. 

(iii)  Resubmits  the  application  in  its 
entirety. 

(2)  For  an  organization  that  has 
requested  reconsideration  of  HCFA's 
denial  of  its  request  for  HCFA  approval 
and  recognition  of  its  accreditation 
program  to  accredit  entities  to  furnish 
training,  HCFA  will  not  consider  the 
organization's  new  request  until  all 
administrative  proceedings  on  the 
previous  request  have  been  completed. 

(i)  Withdrawal.  An  organization 
requesting  HCFA  ?pproval  and 
recognition  of  its  accreditation  program 
to  accredit  entities  may  withdraw  its 
application  at  any  time. 

(j)  Applying  for  continued  HCFA 
approval.  At  least  6  months  biefore  the 
expiration  of  HCFA's  approval  and 
recognition  of  the  organization's 
program,  an  organization  must  request 
ft'om  HCFA  continued  approval  and 
recognition. 

§410.143    Requirements  for  approved 
accreditation  organizations. 

(a)  Ongoing  responsibilities  of  an 
approved  accreditation  organization.  An 
organization  approved  and  recognized 
by  HCFA  must  imdertake  the  following 
activities  on  an  ongoing  basis: 

(1)  Provide  to  HCFA  in  writing,  on  a 
^nonthly  basis,  all  of  the  following: 

(i)  Copies  of  all  accreditation 
decisions  and  any  accreditation-related 
information  that  HCFA  may  require 
(including  corrective  action  plans  and 
summaries  of  luunet  quality  standards 
described  in  §410.144). 

(ii)  Notice  of  all  complaints  related  to 
approved  entities. 

(iii)  Within  30  days  of  taking  remedial 
or  adverse  action  (including  revocation, 
withdrawal,  or  revision  of  an  approved 
entity's  deemed  status)  against  an 
approved  entity,  information  describing 
the  remedial  or  adverse  action  and  the 
circiunstances  that  led  to  taking  the 
action. 

(iv)  Notice  of  any  proposed  changes  in 
its  accreditation  standards  and 
requirements  or  evaluation  process.  If 


an  organization  implements  changes 
without  HCFA  approval  (other  than 
changes  to  the  NSDSMEP  quality 
standards  described  in  §410. 144(b)), 
HCFA  may  withdraw  its  approval  and 
recognition  of  the  organization's 
accreditation  program. 

(2)  If  an  organization  does  not  use  the 
NSDSMEP  quality  standards  described 
in  ^  410.144(b),  and  wishes  to  change  its 
quality  standards  that  HCFA  previously 
approved,  the  organization  must  submit 
its  plan  to  alter  its  quality  standards  and 
include  a  crosswalk  between  the  set  of 
quality  standards  described  in  §410.144 
and  the  organization's  revised 
standards.  If  an  organization 
implements  changes  in  its  quality 
standards  without  HCFA  approval, 
HCFA  may  withdraw  its  approval  and 
recognition  of  the  organization's 
accreditation  program. 

(3)  If  HCFA  notifies  an  organization 
that  uses  the  HCFA  quality  standards 
described  in  §  410.144(a)  that  it  has 
changed  the  HCFA  quality  standards, 
the  organization  must  meet  the 
following  requirements: 

(i)  Submit  to  HCFA,  within  30  days  of 
HCFA's  notification  of  a  change  in  the 
quality  standards,  its  organization's  plan 
to  alter  its  quality  standards  to  conform 
to  the  revised  quality  standards 
described  in  §  410.144(a). 

(ii)  Implement  the  cbanges  to  its 
accreditation  program  by  the 
implementation  date  specified  in 
HCFA's  notification  of  the  changes  in 
the  quality  standards. 

fb)  HCFA  oversight  of  approved 
national  accreditation  organizations. 
HCFA,  or  its  agent,  performs  oversight 
activities  to  ensure  that  an  approved 
organization  and  the  entities  the 
organization  accredits  continue  to  meet 
a  set  of  quality  standards  described  in 
§410.144.  HCFA  (or  its  agent)  uses  the 
following  procedures: 

(1)  Equivalency  review.  HCFA 
compares  the  organization's  standards 
and  its  application  and  enforcement  of 
its  standards  to  a  set  of  quality 
standards  (described  in  §  410.144)  and 
processes  when  any  of  the  following 
conditions  exist: 

(i)  HCFA  imposes  new  requirements 
or  changes  its  process  for  approving  and 
recognizing  an  organization. 

(ii)  Except  for  an  organization  that 
uses  the  NSDSMEP  quality  standards, 
the  organization  proposes  to  adopt  new 
standards  or  changes  its  accreditation 
process. 

(iii)  The  organization  reapplies  to 
HCFA  for  continuation  of  its  approval 
and  recognition  by  HCFA  of  its  program 
to  accredit  entities  to  furnish  training. 

(2)  Validation  reviews.  HCFA 
validates  an  organization's  accreditation 


process  by  conducting  evaluations  of 
approved  entities  accredited  by  the 
organization  and  comparing  its  results 
to  the  results  of  the  organization's 
evaluation  of  the  approved  entities. 

(3)  Onsite  inspections.  HCFA  may 
conduct  an  onsite  inspection  of  the 
organization's  operations  and  offices  to 
verify  information  and  assess  the 
organization's  compliance  with  its  own 
policies  and  procedures.  The  onsite 
inspection  may  include,  but  is  not 
limited  to,  reviewing  documents, 
auditing  documentation  of  meetings 
concerning  the  accreditation  process, 
evaluating  accreditation  results  or  the 
accreditation  status  decision  making 
process,  and  interviewing  the 
organization's  staff. 

(4)  Withdrawal  of  HCFA  approval  and 
recognition — (i)  HCFA  gives  an 
organization  written  notice  of  HCFA's 
intent  to  withdraw  its  approval  and 
recognition  of  the  organization's 
program  to  accredit  entities  if  HCFA 
determines  through  an  equivalency 
review,  validation  review,  onsite 
inspection,  or  HCFA's  daily  experience 
with  the  organization  that  any  of  the 
following  conditions  exist: 

(A)  Except  for  those  accrediting 
organizations  using  quality  standards  in 
§  410.144(b),  the  quality  standards  that 
the  organization  applies  and  enforces  do 
not  meet  or  exceed  the  HCFA  quality 
standards  described  in  §  410.144(a). 

(B)  The  organization  has  failed  to 
meet  the  requirements  for  accreditation 
in  §§410.142  through  410.144. 

(ii)  Request  for  reconsideration.  An 
organization  may  request  a 
reconsideration  of  HCFA's  decision  to 
withdraw  its  approval  and  recognition 
of  the  organization  in  accordance  with 
part  488.  subpart  D  of  this  chapter. 

§  41 0.1 44    Quality  standards  for  deemed 
entities. 

An  organization  approved  and 
recognized  by  HCFA  may  accredit  an 
entity  to  meet  one  of  the  following  sets 
of  quality  standards: 

(a)  HCFA  quality  standards.  Standards 
prescribed  by  HCFA,  which  include  the 
following: 

(1)  Organizational  structure,  (i) 
Provides  the  educational  resources  to 
support  the  programs  offered  and  the 
beneficiaries  served,  including  adequate 
space,  personnel,  budget,  instructional 
materials,  confidentiality,  privacy,  and 
operational  support. 

(ii)  Defines  clearly  and  documents  the 
organizational  relationships,  lines  of 
authority,  staffing,  job  descriptions,  and 
operational  policies. 

(iii)  Maintains  a  vmtten  policy  that 
affirms  education  as  an  integral 
component  of  diabetes  care. 
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(iv)  Includes  in  its  operational 
policies,  specific  standards  and 
procedures  identifying  the  amount  of 
collaborative,  interactive,  skill-based 
training  methods  and  didactic  training 
methods  furnished  to  the  beneficiary 

(v)  Assesses  the  service  area  to  define 
the  target  population  in  order  to 
appropriately  allocate  personnel  and 
resources 

(vi)  Identifies  in  its  operational 
policies,  the  minimal  amount  that  each 
team  member  must  be  involved  in  the 
following: 

(A)  Development  of  training  materials. 

(B)  Instruction  of  beneficiaries. 

(2)  Environment.  Maintains  a  safe  and 
sanitarv'  environment,  properly 
constructed,  equipped,  and  maintained 
to  protect  the  health  and  safety  of  all 
patients  and  that  meets  all  applicable 
fire  protection  and  life  safety  codes. 

(3)  Program  staff,  (i)  Requires  a 
program  coordinator  who  is  responsible 
for  program  planning,  implementation, 
and  evaluation 

(ii)  Requires  nonphysician 
professional  staff  to  obtain  12  hours  of 
continuing  diabetes  education 
concerning  educational  principles  and 
behavior  change  strategies  every  2  years. 

(4)  Team  approach,  (il  Except  as 
provided  in  paragraph  (a)(4)(ii)  of  this 
section  for  a  rural  area,  furnishes 
services  using  a  multidisciplinar\- 
instructional  team  that  meets  the 
following  requirements: 

(A)  The  team  includes  at  least  a 
registered  dietitian,  as  recognized  under 
State  law.  and  a  certified  diabetes 
educator  (CDE).  certified  by  a  qualified 
organization  that  has  registered  with 
HCFA.  who  have  didactic  e.xperience 
and  knowledge  of  diabetes  clinical  and 
educational  issues.  (If  the  team  includes 
a  registered  nurse,  an  approved  entity 
may  delay  implementation  of  the 
requirement  for  a  CDE  until  February 
27.2004.) 

(B)  The  team  is  qualified  to  teach  the 
training  content  areas  required  in 
paragraph  (a)(5)  of  this  section. 

(C)  All  appropriate  team  members 
must  be  present  during  the  portion  of 
the  training  for  which  they  are 
responsible  and  must  directly  furnish 
the  training  within  the  scope  of  their 
practices. 

(ii)  In  a  nual  area,  an  individual  who 
is  qualified  as  a  registered  dietitian  and 
as  a  CDE  that  is  currently  certified  by  an 
organization  approved  by  HCFA  (or 
until  February  27.  2004  an  individual 
who  is  qualified  as  a  registered  dietitian 
and  as  a  registered  nurse)  may  furnish 
training  and  is  deemed  to  meet  the 
multidisciplinary  team  requirement  in 
paragraph  (a)(4)(i)  of  this  section. 


(5)  Training  content.  Offers  training 
and  is  capable  of  meeting  the  needs  of 
its  patients  on  the  following  subjects: 

(i)  Diabetes  overview/ 
pafhophvsiologv  of  diabetes. 

(ii)  Nutrition. 

(iii)  Exen:ise  and  activity. 

(iv)  Diabetes  medications  (including 
skills  related  to  the  self-administration 
of  injectable  drugs). 

(v)  Self-monitoring  and  use  of  the 
results. 

(vi)  Prevention,  detection,  and 
treatment  of  acute  complications. 

(vii)  Prevention,  detection,  and 
treatment  of  chronic  complications 

(viii)  Foot.  skin,  and  dental  care. 

(ix)  Behavior  change  strategies,  goal 
setting,  risk  factor  reduction,  and 
problem  solving. 

(x)  Preconception  care,  pregnancy, 
and  gestational  diabetes. 

(xi)  Relationships  among  nutrition, 
exercise,  medication,  and  blood  glucose 
levels. 

(xii)  Stress  and  psvchosocial 
adiiiStment. 

(xiii)  Family  involvement  and  social 
suppt)rt. 

(xiv)  Benefits,  risks,  and  management 
options  for  miproving  glucose  control. 

(xv)  Use  of  health  care  systems  and 
community  resources. 

(6)  Training  methods,  (i)  Offers 
individual  and  group  instruction  for 
effective  training 

(ii)  Uses  instructional  methods  and 
materials  that  are  appropriate  for  the 
target  population,  and  participants 
being  served. 

(iii)  L'ses  primarily  interactive, 
collaborative,  skill-based  training 
methods  and  niaximizf^s  the  use  of 
interactive  training  methods. 

(7)  Review  of  plan  of  care  and  goals, 
(i)  Reviews  each  beneficiary's  plan  of 
care. 

(il)  Develops  and  updates  an 
individual  assessment,  in  collaboration 
with  each  beneficiary,  that  includes 
relevant  medical  history,  present  health 
status,  health  service  or  resource 
utilization,  risk  factors,  diabetes 
knowledge  and  skills,  cultural 
influences,  health  beliefs  and  attitudes, 
health  behaviors  and  goals,  support 
systems,  barriers  to  learning,  and 
socioeconomic  factors 

(iii)  Based  on  the  assessment, 
develops,  in  collaboration  with  each 
beneficiary,  an  individual  education 
plan.  Includes  in  the  education  plan,  the 
goals  for  education,  the  periodic 
updates,  the  specific  amount  of 
interactive,  collaborative,  skill-based 
training  methods  and  didactic  training 
methods  that  have  been  and  will  be 
furnished. 

(iv)  Documents  the  results,  including 
assessment,  intervention,  evaluation 


and  follow-up  in  the  beneficiary's 
medical  record. 

(v)  Forwards  a  copy  of  the 
documentation  in  paragraph  (a){7)(ii) 
through  (iv)  of  this  section  to  the 
referring  physician  (or  qualified 
nonphysician  practitioner). 

(vi)  Periodically  updates  the 
beneficiary's  referring  physician  (or 
qualified  nonphysician  practitioner) 
about  the  beneficiary's  educational 
status. 

(8)  Educational  intervention.  Offers 
appropriate  and  timely  educational 
intervention  based  on  referral  from  the 
beneficiary's  physician  (or  qualified 
nonphysician  practitioner)  and  based  on 
periodic  reassessments  of  health  status, 
knowledge,  skills,  attitudes,  goals,  and 
self-care  behaviors. 

(9)  Performance  measurement  and 
quality  improvement.  Establishes  and 
maintains  an  effective  internal 
performance  measurement  and  quality 
improvement  program  that  focuses  on 
maximizing  outcomes  by  improving 
patient  safety  and  quality  of  care.  The 
program  must  meet  the  following 
requirements: 

(i)  Stresses  health  outcomes  (for 
example,  improved  beneficiary  diabetes 
control,  beneficiarv'  understanding,  or 
beneficiary  compliance)  and  provides 
for  the  collection,  analysis,  and 
reporting  of  data  that  permits 
measurement  of  performance  outcomes, 
or  other  quality  indicators. 

(ii)  Requires  an  entity  to  take  the 
following  actions: 

(A)  Evaluate  itself  on  an  annual  basis 
as  to  its  effectiveness  in  using 
performance  measures. 

(B)  Inlprove  its  performance  on  at 
least  one  outcome  or  quality  indicator 
each  year. 

(lol  Quality  improvement.  Has  an 
agreement  with  a  PRO  to  participate  in 
quality  improvement  projects  defined 
by  the  PRO,  or  if  a  program  elects  not 
to  participate  in  a  PRO  project,  it  must 
be  able  to  demonstrate  a  level  of 
achievement  through  a  project  of  its 
own  design  that  is  comparable  to  or 
better  than  the  achievement  to  be 
expected  from  participation  in  the  PRO 
quality  improvement  project. 

(b)  The  National  Standards  for 
Diabetes  Self-Management  Education 
Programs.  The  set  of  quality  standards 
contained  in  the  NSDSMEP  or  any 
NSDSMEP  standards  subsequently 
revised. 

(c)  Standards  of  a  national 
accreditation  organization  that 
represents  individuals  with  diabetes. 
Standards  that  meet  or  exceed  the  HCFA 
quality  standards  described  in 
paragraph  (a)  of  this  section  that  have 
been  developed  by  a  national 
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organization  (and  approved  by  HCFA) 
that  is  either  a  nonprofit  or  not-for-profit 
organization  with  demonstrated 
experience  in  representing  the  interest 
of  individuals,  including  health  care 
professionals  and  Medicare 
beneficiaries,  with  diabetes. 

§410.145    Requirements  for  entttie*. 

(a)  Deemed  entities.  (1)  Except  as 
permitted  in  paragraph  (a)(2)  of  this 
section,  an  entity  may  be  deemed  to 
meet  a  set  of  quality  standards  described 
in  §  410.144  if  the  following  conditions 
are  met: 

(i)  The  entity  has  submitted  necessary 
documentation  and  is  fully  accredited 
(and  periodically  reaccredited)  by  an 
organization  approved  by  HCFA  under 
§410.142. 

(ii)  The  entity  is  not  accredited  by  an 
organization  that  owns  or  controls  the 
entity. 

(2)  Before  August  27,  2002  HCFA  may 
deem  an  entity  to  meet  the  NSDSMEP 
quality  standards  described  in 
§  410.144(b),  if  the  entity  provides  the 
Medicare  contractor  that  will  process  its 
claims  with  a  copy  of  a  current 
certificate  the  entity  received  from  the 
ADA  that  verifies  the  training  program 
it  furnishes  meets  the  NSDSMEP  quality 
standards  described  in  §  410.144(b). 

(b)  Approved  entities.  An  entity  may 
be  approved  to  furnish  training  if  the 
entity  meets  the  following  conditions: 

(1)  Before  submitting  a  claim  for 
Medicare  payment,  forwards  a  copy  of 
its  certificate  or  proof  of  accreditation 
from  an  organization  approved  by  HCFA 
under  §410.142  indicating  that  the 
entity  meets  a  set  of  quality  standards 
described  in  §410.144,  or  before  August 
27.  2002,  submits  documentation  of  its 
current  ADA  recognition  status. 

(2)  Agrees  to  submit  to  evaluation 
(including  onsite  inspections)  by  HCFA 
(or  its  agent)  to  validate  its  approved 
organization's  accreditation  process. 

(3)  Authorizes  its  approved 
organization  to  release  to  HCFA  a  copy 
of  its  most  recent  accreditation 
evaluation,  and  any  accreditation- 
related  information  that  HCFA  may 
require. 

(4)  At  a  minimvun,  allows  the  PRO 
(under  a  contract  with  HCFA)  access  to 
beneficiary  or  group  training  records. 

(c)  Effective  dates — (1)  Deemed  to 
meet  quality  standards.  Except  as 
permitted  in  paragraph  (c)(2)  of  this 
section,  the  date  on  which  an  entity  is 
deemed  to  meet  a  set  of  quality 
standards  described  in  §  410.144  is  the 
later  of  one  of  the  following  dates: 

(i)  The  date  HCFA  approves  and 
recognizes  the  accreditation 
organization  to  accredit  entities  to 
furnish  training. 


(ii)  The  date  an  organization  accredits 
the  entity  to  meet  a  set  of  quality 
standards  described  in  §  410.144. 

(2)  Approved  to  furnish  training. 
HCFA  covers  the  training  furnished  by 
an  entity  beginning  on  the  later  of  one 
of  the  following  dates: 

(i)  The  date  HCFA  approves  the 
deemed  entity  as  meeting  the  conditions 
for  coverage  in  §  410.141(e). 

(ii)  The  date  the  entity  is  deemed  to 
meet  a  set  of  quality  standards  described 
in  §410.144. 

(d)  Removal  of  approved  status — (1) 
General  rule.  HCFA  removes  an  entity's 
approved  status  for  any  of  the  following 
reasons: 

(i)  HCFA  determines,  on  the  basis  of 
its  own  evaluation  or  the  results  of  the 
accreditation  evaluation,  that  the  entity 
does  not  meet  a  set  of  quality  standards 
described  in  §410.144. 

(ii)  HCFA  withdraws  its  approval  of 
the  organization  that  deemed  the  entity 
to  meet  a  set  of  quality  standards 
described  in  §410.144. 

(iii)  The  entity  fails  to  meet  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section. 

(2)  Effective  date.  The  effective  date  of. 
HCFA's  removal  of  an  entity's  approved 
status  is  60  days  after  the  date  of 
HCFA's  notice  to  the  entity. 

§410.146    Diabetes  outcome 
measurements. 

(a)  Information  collection.  An 
approved  entity  must  collect  and  record 
in  an  organized  systematic  manner  the 
following  patient  assessment 
information  at  least  on  a  quarterly  basis 
for  a  beneficiary  who  receives  training 
under  §410.141: 

(1)  Medical  information  that  includes 
the  following: 

(i)  Durafion  of  the  diabetic  condition. 

(ii)  Use  of  insulin  or  oral  agents. 

(iii)  Height  and  weight  by  date. 

(iv)  Results  and  date  of  last  lipid  test. 

(v)  Results  cuid  date  of  last  HbAlC. 

(vi)  hiformation  on  self-monitoring 
(frequency  and  results). 

(vii)  Blood  pressure  with  the 
corresponding  dates. 

(viii)  Date  of  the  last  eye  exam. 

(2)  Other  information  that  includes 
the  following: 

(i)  Educational  goals. 

(ii)  Assessment  of  educational  needs. 

(iii)  Training  goeds. 

(iv)  Plan  for  a  follow-up  assessment  of 
achievement  of  training  goals  between  6 
months  and  1  year  after  the  beneficiary- 
completes  the  training. 

(v)  Documentation  of  the  training 
goals  assessment. 

(b)  Follow-up  assessment  information. 
An  approved  entity  may  obtain 
information  from  the  beneficiary's 


survey,  primary  care  physician  contact, 
and  follow-up  visits. 

B.  Part  414  is  amended  as  follows: 

PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  1102.  1871.  and  1881(b)(1) 
of  thie  Social  Security  Act  (42  U.S.C  1302. 
1395hh.and  1395rr('b)(l)). 

2.  A  new  §  414.63  is  added  to  read  as 
follows: 

§  41 4.63    Payment  for  outpatient  dlat>etes 
self-management  training. 

(a)  Payment  under  the  physician  fee 
schedule.  Except  as  provided  in 
paragraph  (d)  of  this  section,  payment 
for  outpatient  diabetes  self-management 
training  is  made  under  the  physician  fee 
schedule  in  accordance  with  §§414.1 
thro'ugh  414.48. 

(b)  To  whom  payment  may  be  made. 
Payment  may  be  made  to  an  entity 
approved  by  HCFA  to  furnish  outpatient 
diabetes  self-management  training  in 
accordance  with  part  410.  subpart  H  of 
this  chapter. 

(c)  Limitation  on  payment.  Payment 
may  be  made  for  training  sessions 
actually  attended  by  the  beneficiary  and 
documented  on  attendance  sheets. 

(d)  Payments  made  to  those  not  paid 
under  the  physician  fee  schedule. 
Payments  may  be  made  to  other  entities 
not  routinely  paid  under  the  physician 
fee  schedule,  such  as  hospital  outpatient 
departments.  ESRD  facilities,  and  DME 
suppliers.  The  payment  equals  the 
amounts  paid  under  the  physician  fee 
schedule. 

(e)  Other  conditions  for  fee-for-service 
payment.  The  beneficiary  must  meet  the 
following  conditions: 

(1)  Has  not  previously  received  initial 
training  for  which  Medicare  payment 
was  made  under  this  benefit. 

(2)  Is  not  receiving  services  as  an 
inpatient  in  a  hospital.  SNF.  hospice,  or 
nursing  home. 

(3)  Is  not  receiving  services  as  an 
outpatient  in  an  RHC  or  FQHC. 

C.  Part  424  is  amended  as  follows: 

PART  424— CONDITIONS  FOR 
MEDICARE  PAYMENT 

1.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Seciiritv  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §424.44.  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  424.44    Time  limits  for  filing  claims. 
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(d)  Outpatient  diabetes  self- 
management  training.  HC'FA  makes 
payment  in  half-hour  increments  to  an 
entity  for  the  furnishing  of  outpatient 
diabetes  self-management  training  on  or 
after  the  approval  date  HCFA  approves 
the  entity  to  furnish  the  services  under 
part  410.  subpart  H  of  this  chapter 

D.  Fart  480  is  amended  as  follows: 

PART  480— ACQUISITION, 
PROTECTION,  AND  DISCLOSURE  OF 
PEER  REVIEW  INFORMATION 

1,  The  authority  citation  for  part  480 
continues  to  read  as  follows: 

.\uthorilv;  5fL>.  1  UU  anil  1H~1  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2   In  ij  480  m.  new  paragraph  (d)  is 
added  to  read  as  follows: 


§  480. 1 1 1     PRO  access  to  records  and 
information  of  institutions  and 
practitioners. 


Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
i:39.Thh), 


(d)  A  PR(J  ma\'  reimburse  for 
requested  information  at  the  rate  of  S.IO 
per  page  for  photocopying  plus  first 
clas^>  postage.  The  photocopying  amount 
includes  the  cost  of  labor,  supplies, 
equipment,  and  overhead. 

E.  Part  448  is  amended  as  follows: 

PART  498— APPEALS  PROCEDURES 
FOR  DETERMINATIONS  THAT  AFFECT 
PARTICIPATION  IN  THE  MEDICARE 
PROGRAM  AND  FOR 
DETERMINATIONS  THAT  AFFECT  THE 
PARTICIPATION  OF  ICFS/MR  AND 
CERTAIN  NFS  IN  THE  MEDICAID 
PROGRAM 

1   The  authority  citation  for  part  498 
continues  to  read  as  follows: 


§498.2    [Amended] 

2.  In  §  498.2,  the  definition  of 
"supplier"  is  amended  to  add  the  words 
"an  entity  approved  by  HCFA  to  furnish 
outpatient  diabetes  self-management 
training."  following  "(OPO),". 

((Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  774.  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  October  2.  2000. 
Michael  M.  Hash. 

Acting  Administrator.  Ufalth  Cart-  Finonring 
Aiiniinistration. 

.-\pprnvud:  October  20.  2000. 
Donna  E.  Shalala. 
Sf'cn-tun 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-3002-N] 
RIN  0938-AI96 

Medicare  Program;  Application 
Process  for  National  Organizations  To 
Obtain  Deeming  Authority  for  Diabetes 
Self-Management  Training  Programs 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  that 
we  will  accept  applications  from 
national  accreditation  organizations 
with  demonstrated  experience  in 
representing  the  interests  of  individuals 
with  diabetes  that  seek  deeming 
authority  to  approve  entities  to  furnish 
diabetes  self-management  training. 
EFFECTIVE  DATE:  This  notice  is  effective 
on  January  29,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joan  A.  Brooks,  (410)  786-5526  or 

jbrooks@hcfa.gov,  or 
Eva  Fung  (410)  786-7539  or 

efung@hcfa.gov. 

ADDRESSES:  Mail  applications  to  the 
following  address:  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Attention: 
Joan  A.  Brooks  or  Eva  Fung,  Office  of 
Clinical  Standards  and  Quality,  Clinical 
Standards  Group,  Mail  Stop:  S3-02-01, 
7500  Security  Boulevcird,  Baltimore, 
Marv'land  21244-1850. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  4105(a)  of  the  Balanced 
Budget  Act  of  1997  (BBA)  (Pub.  L.  105- 
33,  enacted  on  August  5,  1997)  provides 
coverage  of  outpatient  diabetes  self- 
management  training  furnished  to 
beneficiaries  with  diabetes  by  entities 
deemed  to  meet  certain  quality 
standards.  (For  purposes  of  this  notice, 
we  are  using  the  term  "training"  to 
mean  outpatient  diabetes  self- 
management  training.)  We  have 
published  a  final  rule  elsewhere  in  this 
Federal  Register  that  provides  for 
expanded  coverage  of  the  training.  An 
entity  may  receive  Medicare  payment 
for  furnishing  training  if  the  entity  is 
accredited  by  a  national  accreditation 


organization  that  we  have  approved  as 
having  deeming  authority  and  that 
meets  certain  other  conditions  for 
payment.  Section  1865(b]  of  the  Act 
authorizes  us  to  approve  and  to 
recognize  certain  national  accreditation 
organizations  and  their  accreditation 
programs  to  accredit  entities  that 
furnish  training.  In  these  cases,  we  will 
deem  the  accredited  entities  to  have  met 
or  exceeded  the  applicable  set  of  quality 
standards. 

In  order  to  ensure  access  to  expanded 
quality  services  while  accrediting 
organizations  are  being  approved  (as 
discussed  in  the  preamble  to  the  final 
rule),  for  the  first  18  months  after  the 
effective  date  of  the  final  rule  we  may 
deem  an  entity  to  meet  the  National 
Standards  for  Diabetes  Self-Management 
Education  Program  (NSDSMEP)  quality 
standards  described  in  42  CFR 
410.144(b).  Under  §  410.145(a)(2),  an 
entity  that  currently  meets  the 
NSDSMEP  must  provide  the  Medicare 
contractor  that  will  process  its  claims  a 
copy  of  the  current  certificate  the  entity 
received  from  the  American  Diabetes 
Association  (ADA)  that  verifies  the 
training  program  it  furnishes  meets  the 
NSDSMEP  quality  standards  described 
in  §  410.144(b). 

All  organizations  (including  the  ADA) 
may  apply  to  HCFA  to  become  a 
national  accreditation  organization  at 
any  time  after  January  29,  2001 
according  to  the  procedure  specified  in 
§410.142  of  the  final  rule.  We  will 
strive  to  review  and  approve  the 
applications  as  expeditiously  as 
possible.  We  expect  that  after  the  initial 
18  month  period  expires,  there  could  be 
several  accrediting  organizations 
thereby  eliminating  any  access 
concerns. 

II.  Applications 

Section  410.142  of  the  final  rule 
(published  elsewhere  in  this  Federal 
Register)  sets  forth  conditions  and 
procedures  for  granting  deeming 
authority  to  a  national  accreditation 
organization.  We  wish  to  emphasize  that 
§  410.142(b)  requires  an  organization 
that  does  not  use  the  quality  standards 
described  in  §  410.144(a)  or  (b)  to 
prepare  a  detailed  comparison, 
including  a  crosswalk  that  compares  its 
quality  standards  to  the  HCFA  quality 
standards  described  in  §  410.144(a).  For 
consideration  of  its  application,  a 
national  organization  that  seeks 


deeming  authority  to  approve  entities  to 
furnish  training  should  submit  an 
application,  including  ail  information 
required  by  §  410.142(b).  to  the  address 
specified  in  the  ADDRESSES  section  of 
this  notice.  We  will  accept  and  re\i('\\ 
applications  we  receive  (as  of  the 
effective  date  of  this  notice)  from  a 
national  accreditation  organization  that 
seeks  deeming  authority  for  training 
programs. 

This  notice  announces  that  we  will 
accept  applications  before  the  effective 
date  of  the  final  diabetes  self- 
management  training  rule  (published 
elsew'here  in  this  Federal  Register),  hut 
we  will  not  process  them  until  the  final 
rule  becomes  effective. 

III.  Waiver  of  Proposed  Notice 

In  adopting  notices  such  as  this,  we 
ordinarily  publish  a  proposed  notice  in 
the  Federal  Register  to  provide  a  period 
for  public  comment  before  the 
provisions  of  the  notice  take  effect. 
However,  we  may  wai\'e  this  procedure 
if  for  good  cause  we  find  that  prior 
notice  and  comment  are  impracticable, 
unnecessary  or  contrary  to  public 
interest  (5  U.S.C.  553(b')(B)).  Section 
1865(b)(3)(A)  of  th«  Act  specifies  that 
the  Secretary  will  consider  accreditation 
organizations'  written  requests  for  a 
grant  of  deeming  authority.  Following 
the  statute,  in  our  final  rule  on  diabetes 
self-management  training  (published 
elsewhere  in  this  Federal  Register),  we 
have  developed  a  procedure  for 
considering  these  requests.  This  final 
rule  is  being  published  after  notice  and 
comment.  Therefore,  because  notice  and 
an  opportunity  for  comment  were 
provided  in  the  accompanying  rule,  and 
because  this  notice  exercises  no 
discretion,  we  find  that  it  is  unnecessary 
to  provide  a  separate  notice  and 
comment  period. 

Authority:  Section  186.5(b)  of  the  Soi  irfl 
Sec:urity  .Act  (42  U.S.C.  139!5bb). 
(Catalog  of  Federal  Domestii  .As.sistani  e 
Program  No,  93.773  Medit.are — Hospital 
IriMiraiu  e  Program  and  No.  93.774. 
Medicare — Supplementary  Medii  nl 
liisurani.e  Program) 

Dated:  November  22.  2000, 
Michael  M.  Hash. 

.Acting  .■\dniiiiKtrntur.  flt'olth  Carr  Financing 

Administration. 

|FR  Doc  .  00-32704  1-iled  12-28-00:  8:4.')  am| 

BILLING  CODE  41 20-01 -P 


Friday, 

December  29,  2000 


®    F=^ 


Part  m 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Determinations  of  Whether 
Designation  of  Critical  Habitat  Is  Prudent 
for  20  Plant  Species  and  the  Proposed 
I>esignations  of  Critical  Habitat  for  32 
Plant  Species  From  the  Island  of  Molokai, 
Hawaii;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 
RIN1018-AH08 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determinations  of  Whether 
Designation  of  Critical  Habitat  is 
Prudent  for  20  Plant  Species  and  the 
Proposed  Designations  of  Critical 
Habitat  for  32  Plant  Species  From  the 
island  of  IMoiokai,  HI 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule  and  notice  of 

determinations  of  whether  designation 

of  critical  habitat  is  prudent. 


SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  have 
reconsidered  our  findings  concerning 
whether  designating  critical  habitat  fur 
20  federally  protected  plants  from  the 
island  of  Molokai,  some  of  which  may 
also  occur  on  other  Hawaiian  Islands, 
would  be  prudent.  The  20  plants  were 
listed  as  endangered  or  threatened 
species  under  the  Endangered  Species 
Act  of  1973.  as  amended  (Act),  between 
1991  and  1999.  At  the  time  each  plant 
was  listed,  we  determined  that 
designation  of  critical  habitat  was  not 
prudent  because  designation  would 
increase  tJie  degree  of  threat  to  the 
species  and/or  would  not  benefit  the 
plant. 

We  determine  that  critical  habitat  is 
prudent  for  19  of  these  species  IBidens 
wiebkei.  Brighamia  rockii.  Canavalia 
molokaiensis.  Clermontia  oblongifolio 
ssp.  brevipes.  Cyanea  dunbarii.  Cyanea 
mannii.  Cyanea  procera.  Hibiscus 
amottianus  ssp.  immaculatus. 
LysimachJa  maxima.  Mariscus  fauriei. 
Marsilea  villosa.  Melicope  reflexa. 
Phyllostegia  mannii.  Schiedea  lydgatei. 
Schiedea  sarmentosa.  Silene  alexandn. 
Silene  lanceolata,  Stenogyne  bifida,  and 
Tetramolopium  rockiil  because  the 
potential  benefits  of  designating  critical 
habitat  essential  for  the  conservation  of 
these  species  outweigh  the  risks  that 
may  result  from  human  activity  because 
of  critical  habitat  designation.  We 
propose  that  critical  habitat  designation 
is  not  prudent  for  one  species. 
Pritchardia  munroi.  because  it  would 
likely  increase  the  threat  from 
vandalism  or  collection  of  this  species 
on  Molokai.  This  proposed  rule  also 
proposes  designation  of  critical  habitat 
for  17  of  these  20  species.  Critical 
habitat  is  not  proposed  for  two  species. 
Lysimachia  maxima  and  Phyllostegia 
mannii.  that  are  currently  found  only  in 
areas  on  Molokai  that  do  not  require 


special  management  consideration  or 
protection  because  they  are  already 
protected  and  managed  to  the  benefit  of 
these  species.  Thus,  these  areas  do  not 
meet  the  definition  of  critical  habitat. 

For  one  additional  species  from 
Molokai,  Labordia  tri flora,  we 
determined  that  designation  of  critical 
habitat  was  prudent  at  the  time  of  its 
listing  as  an  endangered  species  in 
1999.  Critical  habitat  designation  for 
this  species  is  proposed  at  this  time. 

In  other  proposed  rules  we 
determined  that  critical  habitat  was 
prudent  for  19  species  that  occur  on 
Molokai  as  well  as  on  Kauai.  Niihau, 
Maui,  Kahoolawe.  and/or  Lanai.  The 
determinations  were  included  in 
proposed  rules  for  Kauai  and  Niihau, 
published  on  November  7.  2000,  for 
Maui  and  Kahoolawe,  published  on 
December  18.  2000.  or  for  Lanai, 
published  on  December  27,  2000.  These 
species  are:  Adenopborous  periens. 
Alectryon  macrococcus.  Centarium 
sebaeoides,  Ctenitis  squamigera,  Cyanea 
grimesiana  ssp.  grimesiana,  Diellia 
erecta.  Hedyotis  mannii, 
Hesperomannia  arborescens. 
Ischaemum  byrone.  Melicope 
mucronulata.  Neraudia  sericea. 
Peucedanum  sandwicense.  Plantago 
princeps.  Platanthera  holochila, 
Schiedea  nuttallii.  Sesbania  tomentosa. 
Spermolepis  hawaiiensis.  Vigna  o- 
wahuensis.  and  Zanthoxylum 
hawniiense.  Critical  habitat  designations 
for  14  of  the  19  species  on  Molokai  are 
proposed  at  this  time.  Critical  habitat  is 
not  proposed  for  five  of  these  species 
lAdenophorus  penens.  Hedyotis 
mannii.  Plantago  princeps. 
Plantantheru  holochila.  and  Schiedea 
nuttallii]  that  currently  are  found  in 
areas  on  Molokai  that  do  not  require 
special  management  or  protection 
because  they  are  already  protected  and 
managed  to  the  benefit  of  these  species. 
Thus,  these  areas  do  not  meet  the 
definition  of  critical  habitat. 

Critical  habitat  designations  for  32 
species  within  28  critical  habitat  units 
on  the  Hawaiian  island  of  Molokai  are 
proposed  at  this  time. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
proposed  designations.  We  may  revise 
this  proposal  to  incorporate  or  address 
new  information  received  during  the 
comment  period. 

DATES:  We  must  receive  comments  from 
all  interested  parties  by  February  27. 
2001.  Public  hearing  requests  must  be 
received  by  February  12,  2001. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 


materials  concerning  this  proposal  by 
any  one  of  several  methods: 

You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
P  O.  Box  50088.  Honolulu,  HI  96850- 
0001. 

You  may  send  comments  by 
electronic  mail  (e-mail)  to 

mo crithab pr@fws.gov.  Please 

submit  comments  in  ASCII  file  format 
and  avoid  the  use  of  special  characters 
and  encryption.  Please  include  "Attn: 
1018-AH08"  and  your  name  and  return 
address  in  your  e-mail  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your  e- 
mail  message,  contact  us  directly  by 
calling  our  Pacific  Islands  Office  at 
phone  number  808/541-3441.  Please 
note  that  the  e-mail  address 

(mo crithab pr@fws.gov)  will  be 

closed  out  at  the  termination  of  the 
public  comment  period. 

You  may  hand-deliver  written 
comments  to  our  Pacific  Islands  Office  • 
at  300  Ala  Moana  Blvd.,  Room  3-122, 
Honolulu,  HI. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Pacific  Islands  Office. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office  (see  ADDRESSES  section) 
(telephone:  808/541-3441;  facsimile: 
808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

We,  the  U.S.  Fish  and  Wildlife 
Service  (Service),  have  reconsidered  our 
findings  concerning  whether 
designating  critical  habitat  for  20 
federally  protected  plants  from  the 
island  of  Molokai  is  prudent.  Currently. 
1 5  of  these  species  (Bidens  wiebkei. 
Canavalia  molokaiensis,  Clermontia 
oblongifolia  ssp.  brevipes,  Cyanea 
dunbarii,  Cyanea  mannii,  Cyanea 
procera.  Hibiscus  amottianus  ssp. 
immaculatus.  Lysimachia  maxima, 
Melicope  reflexa,  Pritchardia  munroi, 
Schiedea  lydgatei,  Schiedea 
sarmentosa,  Silene  alexandri.  Stenogyne 
bifida,  and  Tetramolopium  rockii)  are 
endemic  to  the  island  of  Molokai  while 
three  species  (Mariscus  fauriei,  Marsilea 
villosa.  and  Silene  lanceolata)  are 
known  from  Molokai  as  well  as  one  or 
more  other  islands.  One  species, 
Brighamia  rockii,  was  known  from 
Lanai,  Maui,  and  Molokai  but  currently 
is  extant  only  on  Molokai.  Another 
species,  Phyllostegia  mannii,  was 
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known  £rom  Maui  and  Molokai  but 
currently  is  extant  only  on  Molokai 
(Table  1). 

Prudency  determinations  for  19  other 
species  (Adenophorous  periens, 
Alectryon  macrococcus,  Centarium 
sebaeoides,  Ctenitis  squamigera,  Cyanea 
grimesiana  ssp.  grimesiana,  Diellia 
erecta,  Hedyotis  marmii, 
Hesperomannia  arborescens, 
Ischaemum  byrone,  Melicope 
mucronulata,  Neraudia  sericea, 
Peucedanum  sandwicense,  Plantago 
princeps,  Platanthera  holochila, 


Schiedea  nuttallii,  Sesbania  tomentosa, 
Spermolepis  hawaiiensis,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense)  which  also  occur  on  the 
islands  of  Kauai,  Maui  and/or  Lanai 
were  published  in  proposed  rules  on 
November  7,  2000  (Kauai  and  Niihau, 
65  FR  66808),  on  December  18,  2000 
(Maui  and  Kahoolawe,  65  FR  79192),  or 
on  December  27,  2000  (Lanai).  Critical 
habitat  designations  for  14  of  these  19 
species  on  Molokai  are  proposed  at  this 
time.  Critical  habitat  is  not  proposed  for 
five  species  (Adenophorous  periens. 


Hedyotis  mannii.  Plantago  princeps. 
Platanthera  holochila.  and  Schiedea 
nuttallii)  that  currently  are  found  only 
in  areas  on  Molokai  that  are  protected 
and  managed  for  the  benefit  of  these 
species. 

In  addition,  for  one  species  in  this 
proposed  rule,  Labordia  triflcra,  we 
determined  that  designation  of  critical 
habitat  was  prudent  at  the  time  of  its 
listing  as  an  endangered  species  in 
1999.  Critical  habitat  designation  for 
this  species  on  Molokai  is  proposed  at 
this  time. 


Table  1.— Summary  of  Island  Distribution  of  49  Species  on  Molokai 


Adenophorus  periens  (pendant  klhi  fern) 

Alectryon  macrococcus  (mahoe) 

Bidens  >v/eMe/ (ko  oko  olau)  

Bonamia  menziesii(No  common  name)  

Brighamia  rockii  (pua  ala)  

Canavalia  mok/kaiensis  (awikiwikj)  

Centaurium  set)aeoides  (awiwi)  .'. 

Clermonta  obtongifolia  ssp.  brevipes  (oha  wai)  

Ctenitis  squamigera  (pauoa)  

Cyanea  duntjarii  (haha)  

Cyanea  grimesiana  ssp.  grinwsiana  (haha)  

Cyanea  mannii  (haha)  

Cyanea  procera  (haha)  

Cyperus  tractiysanthos  (pu  ukaa)  

Diellia  erecta  (No  common  name)  .^ 

Eugenia  Koolauensis  (nioi) 

Flueggea  neowawraea  (mehamehame) 

Hedyotis  mannii  (pilo)  ^ 

Hesperomannia  artxirescens  (No  common  name)  

Hibiscus  amottianus  ssp.  immaculatus  (kokio  ke  okeo) 

Hibiscus  brackenridgei  (mao  hau  hele) 

Ischaemum  byrone  (Hilo  Ischaemum) 

Isodendrion  pyrifolium  (wahine  noho  kula)  

Labordia  triflora  (Kamakahala)  

Lysimachia  maxima  (No  common  name) 

Mariscus  faurei  (No  common  name) 

Marsilea  villosa  (m\  Ihi)  

Melicope  mucronulata  (alani)  

Melicope  reflexa  (alani)  

Neraudia  sericea  (No  common  name)  

Peucedanum  sandwicense  (makou)  

Phyllostegia  mannii  {No  common  name)  

Phyllostegia  mollis  (No  common  name) 

Plantago  princeps  (ale)  

Platanthera  holochila  (No  common  name) 

Pritchardia  munroi  (loulu)  

Pteris  IklgateHNo  common  name) 

Schiedea  lydgatei  {No  common  name) 

Schiedea  nuttallii  {No  common  name)  

Schiedea  sarmentosa  (No  common  name)  

Sesbania  tomentosa  (ohal)  

Silena  alexandri  (No  common  name) 

Silene  lanceolata  (No  common  name) 

Solanum  incompletum  (popolo  ku  mal) 

Spermolepis  hawaiiensis  (No  common  name) 

Stenogyne  bifida  (No  common  name)  

Tetramolopium  rockii  {No  common  name) 

Vigna  o-wahuensis  (No  common  name)  

Zanthoxylum  hawaiiense  (a  e)  


Island  Distribution 
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Key: 

C  (Current) — popolation  last  observed  within  the  past  30  years 
H  (Historical) — population  not  seen  for  more  than  30  years 
R  (Reported) — reported  from  undocumented  observations 


An  additional  nine  species  are  known 
on  Molokai  only  from  historical  records 
(pre-1970)  or  from  undocumented 
observations.  Prudency  determinations 
and  proposed  critical  habitat 
designations  or  non-designations  for 
these  species  which  still  occur  on  other 
islands  are/will  be  included  in  the 
proposed  rules  for  the  islands  on  which 
thev  currently  occur  (Table  2). 

The  40  plants  at  issue  in  this 
proposed  rule  were  listed  as  endangered 
or  threatened  species  under  the 

Table  2.— List  of  Proposed  Rules  in 

Be  Made  for 


Endangered  Spec;ie.s  Act  of  1973.  as 
amended  (Act),  between  1991  and  1999. 
At  the  time  39  of  these  plants  were 
listed,  we  determined  that  designation 
of  critical  habitat  was  not  prudent 
because  designation  would  increase  the 
degree  of  threat  to  the  species  and/or 
would  not  benefit  the  plant.  These  are 
not  prudent  determinations,  along  with 
20b  others,  were  challenged  in 
Conservation  Council  for  Hawaii  v. 
Babbitt.  On  March  9,  1998.  the  United 
States  District  Court  for  the  District  of 


Hawaii  directed  us  to  review  the 
prudency  determinations  for  245  listed 
plant  species  in  Hawaii,  including  39  of 
these  species  (2  F.  Supp.  2d  1280).  On 
August  10,  1998,  the  court  ordered  us  to 
publish  proposed  critical  habitat 
designations  or  non-designations  for  at 
least  100  species  by  November  30.  2000. 
and  to  publish  proposed  designations  or 
non-designations  for  the  remaining  145 
species  by  April  30.  2002  (24  F.  Supp. 
2d  1074). 


Which  Prudency  Determinations  and  Critical  Habitat  Designations  Will 
Nine  Species  That  No  Longer  Occur  on  Molokai 


Species 

Proposed  mle  in  which  prudency  will  be  de-        Proposed  mies  in  which  critical  habitat  des- 
termined                                                   ignations  will  be  proposed 

Bonamia  fVQnziesii                                 

Kauai  and  Niihau  (65  FR  66808)        

Kauai  and  Niihau  (65  FR  66808) 

Kauai  and  Niihau  (65  FR  66808);  Maui  and 

Kahoolawe  (65  FR  79192):  Lanai;  Hawaii; 
Oahu. 
Kauai  and  Niihau  (65  FR  66808);  Oahu. 

Eugenia  koolauensis    

Oahu    

Kauai  and  Niihau  (65  FR  66808) 

Oahu 

Kauai  and  Niihau  (65  FR  66808);  Maui  and 

Hihi^/^ij^  hrsrksnndnei                                        

Maui  and  Kahoolawe  (65  FR  79192)  

Kahoolawe  (65  FR  79192);  Hawaii;  Oahu. 
Maui  and  Kahoolawe  (65  FR  79192);  Lanai; 

Hawaii       ; 

Hawaii;  Oahu. 
Hawaii 

Phyllostegia  mollis 

Ptens  lidgatei        - « 

Maui  and  Kahoolawe  (65  FR  79192)  

Maui  and  Kahoolawe  (65  FR  79192);  Oahu. 

Oahu  

Hawaii  

Oahu 

^tiisnuw  incomoletufn                                 

Hawaii 

We  determined  that  designation  of 
critical  habitat  was  prudent  for  Labordia 
triflora  at  the  time  it  was  listed  and 
stated  in  the  final  listing  rule  that  we 
would  develop  a  critical  habitat 
designation  for  this  taxon,  along  with 
nine  others  from  Maui.  Molokai.  Lanai. 
or  Kahoolawe  (the  Maui  Nui  species)  at 
the  same  time  we  developed  the 
designations  for  the  245  Hawaiian  plant 
species.  In  Conservation  Council  for 
Hawaii  v.  Babbitt.  Civ.  No.  99-00283 
HG  (D.  Haw.  Aug.  19.  1999,  Feb   16. 
2000.  and  March  28.  2000).  the  United 
States  District  Court  for  the  District  of 
Hawaii  ordered  us  to  publish  proposed 
critical  habitat  designations  for  these  ten 
Maui  Nui  species  by  November  30. 

2000.  and  to  publish  final  critical 
habitat  designations  by  November  30. 

2001.  This  prudency  determination  and 
proposed  rule  designating  critical 
habitat  for  32  plants  from  the  island  of 
Molokai  respond  to  these  court  orders 

We  propose  that  critical  habitat  is 
prudent  for  19  species  (Bidens  mebkei. 
Brighamia  rockii,  Canavalia 
molokaiensis.  Clermontia  oblongifolia 
ssp.  brevipes,  Cyanea  dunbarii.  Cyanea 
mannii,  Cyanea  procera.  Hibiscus 
amottianus  ssp.  immaculatus. 


Lvsimachia  maxima.  Mariscus  fauriei. 
Marsilea  villosa,  Melicope  reflexa, 
Phyllostegia  mannii.  Schiedea  lydgatei, 
Schiedea  sarmentosa,  Silene  alexandri, 
Silene  lanceolata,  Stenogyne  bifida, 
Tetramolopium  rockii)  because  the 
potential  benefits  of  designating  critical 
habitat  essential  for  the  conservation  of 
these  species  outweigh  the  risks  of 
designation  as  a  result  of  human 
activity  We  propose  that  critical  habitat 
designation  is  not  prudent  for  one 
species.  Pritchardia  munroi.  because  it 
would  likely  increase  the  threat  from 
vandalism  or  collection  of  this  species 
on  Molokai. 

Critical  habitat  is  proposed  for 
designation  within  28  critical  habitat 
units  on  the  island  of  Molokai.  The  land 
area  within  these  units  totals  6.165 
hectares  (ha)  (15.230  acres  (ac)).  If  this 
proposal  is  made  final,  section  7  of  the 
Act  would  prohibit  destruction  or 
adverse  modification  of  critical  habitat 
through  any  activity  funded,  authorized, 
or  carried  out  by  any  Federal  agency. 
Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat. 


The  Island  of  Molokai 

The  island  of  Molokai,  the  fifth  largest 
in  the  Hawaiian  Islands  chain,  is 
approximately  61  kilometers  (km)  (38 
miles  (mi))  long,  up  to  17  km  (10  mi) 
wide,  and  encompasses  an  area  of  about 
688  sq  km  (266  sq  mi)  (57  FR  46325). 
Three  shield  volcanoes  make  up  most  of 
the  land  mass  of  Molokai:  West  Molokai 
Mountain,  East  Molokai  Mountiiin,  and 
a  volcano  that  formed  Kalaupapa 
Peninsula  (57  FR  46325). 

The  taller  and  larger  East  Molokeii 
Mountain  rises  1,813  meters  (m)  (4,970 
feet  (ft))  above  sea  level  and  comprises 
roughly  50  percent  of  the  island's  area 
(57  FR  46325).  Topographically,  the 
windward  side  of  East  Molokai  differs 
from  the  leeward  side.  Precipitous  cliffs 
line  the  northern  windward  coast  and 
deep  inaccessible  valleys  dissect  the 
coastal  area.  The  annual  rainfall  on  the 
windward  side  is  200  to  over  375 
centimeters  (cm)  (75  to  over  150  inches 
(in)),  distributed  throughout  the  year. 
The  soils  are  poorly  drained  and  high  in 
organic  matter.  The  gulches  and  valleys 
are  usually  very  steep,  but  sometimes 
gently  sloping  (57  FR  46325).  Much  of 
the  native  vegetation  on  the  northern 


part  of  East  Molokai  is  intact  because  of 
its  relative  inaccessibility  to  humans 
and  animals,  although  destructive 
ungulates  have  begun  to  enter  the 
coastline  in  recent  years  (57  FR  46325). 

Discussion  of  the  Plant  Taxa 

Species  Endemic  to  Molokai 

Bidens  wiebkei  (ko  oko  olau) 

Bidens  wiebkei,  a  member  of  the  aster 
family  (Asteraceae).  is  a  short-lived 
perennial  herb  which  is  somewhat 
woody  at  the  base  and  grows  from  0.5 
to  1  ni  (1.6  to  3.3  ft)  tall  with  opposite, 
pinnately  compound  leaves.  This  plant 
is  distinguished  from  other  Bidens 
species  which  grow  on  Molokai  by  its 
erect  habit  and  the  curved  or  twisted, 
winged  achenes  (57  FR  46325;  Ganders 
and  Nagata  1999). 

This  species  was  observed  in  flower 
during  May  (Hawaii  Natural  Heritage 
Program  (HINHP)  database  2000).  No 
additional  life  history  information  is 
currently  available  (United  States  Fish 
and  Wildlife  Service  (USFWS)  1996a). 

Historically  Bidens  wiebkei  was 
known  from  Pelekunu  and  the 
easternmost  section  of  Molokai  at 
Halawa  (HINHP  Database  2000).  It  is 
found  currently  in  Halawaiki  Gulch, 
Lamaloa  Gulch,  and  below  Puu 
Kolekole  on  State  and  privately  owned 
lands  (Geographic  Decision  Systems 
International  (GDSI)  2000;  HINHP 
Database  2000).  There  are  a  total  of  three 
populations  containing  more  than  200 
individuals  (HINHP  Database  2000). 

The  currently  known  populations  of 
Bidens  wiebkei  are  scattered  along  steep, 
exposed  slopes  in  Metrosideros 
polymorpha  (ohia)  dominated  mesic 
shrublands  and  dry  or  mesic 
Metrosideros  polymorpha-Styphelia 
tameiameiae  (pukiawe)  lowland 
shrubland  between  250  and  1,050  m 
(820  to  3.450  ft)  in  elevation,  extending 
over  a  distance  of  4  by  1.6  km  (2.5  by 
1  mi)  (Gagne  and  Cuddihy  1999;  HINHP 
Database  2000;  Ganders  and  Nagata 
1999).  Other  associated  plant  species 
include  Antidesma  sp.  (hame),  Dodonea 
viscosa  (aalii),  Canthium  odoratum 
(alahee).  Lysimachia  sp.  (kolokolo 
kuahiwi).  Nestegis  sandwicensis 
(olopua),  Phyllanthus  sandwicensis 
(pamakani-mahu),  Pisonia  sp.  (papala    . 
kepau),  and  Scaevola  gaudichaudii 
(naupaka  kuahiwi)  (HINHP  Database 
2000). 

The  major  threats  to  Bidens  wiebkei 
on  Molokai,  include  habitat  degradation 
and  possible  predation  by  deer  (Axis 
axis)  and  feraJ  goats  [Capra  hircus); 
competition  with  non-native  plants, 
such  as  Melinus  minutiflora  (molasses 
grass)  and  Schinus  terebinthifolius 
(Christmas  berry);  fire;  and  damage  by 


humans  of  those  plants  found  along 
trails  (HINHP  Database  2000:  57  FR 
46325). 

Canavalia  molokaiensis  (awikiwiki) 

Canavalia  molokaiensis.  a  member  of 
the  legume  family  (Fabaceae).  is  a  short- 
lived perennial  climbing  herb  with 
twining  branches  with  leaves  made  up 
of  three  lamce-shaped  or  sometimes  oval 
leaflets.  The  only  species  of  this  genus 
found  on  Molokai.  this  plant  can  be 
distinguished  from  others  in  the  genus 
by  its  narrower  leaflets  and  its  larger. 
rose-purple  flowers  (57  FR  46325: 
Waener  and  Herbst  1999). 

This  species  has  been  observed  in 
flower  during  May  and  December 
(HINHP  Database  2000).  Fruits  and 
flowers  were  observed  in  March  (HINHP 
Database  2000).  No  additional  life 
history  information  is  currently 
available  (USFWS  1996a). 

Historically.  Canavalia  molokaiensis 
was  known  from  East  Molokai  at 
Kalaupapa.  Pelekunu.  and  farther  south 
in  Kahuaawi  Gulch,  and  the  region  of 
Manawai  (HINHP  Database  2000).  It 
now  has  a  more  restricted  range,  from 
Kalaupapa  to  Waialeia,  Kaunakakai, 
Pelekunu,  and  Kamakou  (HINHP 
Database  2000).  There  are  a  total  of 
seven  populations  containing  more  than 
50  plants  on  State  lands,  including 
lands  managed  by  the  National  Park 
Service  at  Kalaupapa  National  Historical 
Park,  and  privately  owned  lands  (GDSI 
2000;  HINHP  Database  2000). 

Canavalia  molokaiensis  typically 
grows  in  exposed  sites,  both  dry  and 
mesic,  on  steep  slopes  in  Metrosideros 
polymorpha-Dodonea  viscosa  lowland 
shrubland  and  mesic  shrublands 
between  10  and  900  m  (30  to  3,060  ft) 
in  elevation  (HINHP  Database  2000). 
Associated  plant  species  include 
Artemesia  sp.  (hinahina),  Chamaesyce 
sp.  (akoko),  Coprosma  sp.  (pilo). 
Styphelia  tameiameiae,  and 
Wikstroemia  sp.  (akia)  (HINHP  Database 
2000). 

The  threats  to  this  species  on  Molokai 
include  habitat  degradation  by  feral 
ungulates  such  as  goats  and  pigs  [Sus 
scrofa),  possible  predation  by  feral 
goats,  and  competition  with  non-native 
plants,  such  as  Melinis  minutiflora 
(USFWS  1996a). 

Clermonita  oblongifolia  ssp.  brevipes 
(oha  wai) 

Clermontia  oblongifolia  ssp.  brevipes. 
a  member  of  the  bellflower  family 
(Campanulaceae),  is  a  short-lived 
perennial  shrub  or  tree  which  reaches  a 
height  of  2  to  7  m  (6.6  to  23  ft).  This 
species  is  distinguished  from  others  in 
the  genus  by  the  structure  of  its  calyx 
and  corolla  as  well  as  by  the  lengths  of 


the  flower,  the  floral  lobes,  and  the 
green  hypanthium.  This  subspecies 
differs  from  others  of  the  species  by  the 
shape  and  length  of  its  leaves,  leaf 
stalks,  and  flower  stalks  (Lammers  1988, 
1999). 

No  life  history  information  for  this 
species  is  currently  available  (USFWS 
1996a). 

Clermontia  oblongifolia  ssp.  brevipes 
is  known  from  a  single  population  of 
five  individuals  on  the  privately  owned 
land  of  the  Nature  Conser\'ancy  of 
Hawaii's  (TNCH)  Kamakou  Preser\'e 
(HINHP  Database  2000:  USFWS  1996a: 
Joel  Lau.  HINHP.  in  litt.  2000).  The 
historical  range  of  this  subspecies  is  not 
known  (USFWS  1996a). 

Clermontia  oblongifolia  ssp.  brevipes 
occurs  in  shallow  soil  on  gulch  slopes 
in  the  wet  Metrosideros  polvmorpha- 
dominated  forest  at  an  elevation 
between  1,100  and  1.200  m  (3.500  and 
4,320  ft)  (HINHP  Database  2000: ).  Lau. 
in  litt.  2000).  Associated  plant  species 
include  Cheirodendron  trigynum 
(olapa).  Cibotium  spp.  (hapuu), 
Broussaisia  argutus  (kanawao),  Hedyotis 
terminalis  (manono),  and  Melicope  sp. 
(alani)  (J.  Lau.  in  litt.  2000). 

The  threats  to  this  species  on  Molokai 
are  habitat  degradation  by  feral  pigs; 
possible  predation  on  the  fruit  or  plant 
parts  by  rats  [Rattus  rattus).  as  evidence 
on  related  species  suggests  (USFWS 
1996a:  57  FR  46325):  and  random 
naturally  occurring  events  that  may 
cause  the  extinction  of  the  entire  taxon 
due  to  its  single  population  and  very 
low  number  of  individuals. 

Cyanea  dunbarii  (haha) 

Cyanea  dunbarii.  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
short-lived  perennial,  branched  shrub 
1.5  to  2  m  (4.9  to  6.6  ft)  tall  with  oval 
to  broadly  elliptic  leaves  that  have 
irregularly  lobed  or  cleft  margins.  This 
species  is  distinguished  from  others  in 
this  endemic  Hawaiian  genus  by  the 
lack  of  prickles  on  the  stems  and  the 
irregularly  lobed  and  cleft  leaf  margins 
(Lammers  1999). 

Cyanea  dunbarii  was  observed  in 
flower,  with  immature  fruit,  in 
September  (HINHP  Database  2000).  No 
additional  life  histor\'  information  is 
currently  available  (USFWS  1998a). 

Cyanea  dunbarii  was  collected  in 
1918  at  Waihanau  and  Waialae  Valleys, 
and  was  not  obser\'ed  again  until  1992. 
when  Joel  Lau  of  the  Hawaii  Natural 
Heritage  Program  found  it  in  Mokomoko 
Gulch  on  State  owned  land  within 
Molokai  Forest  Reserve  (GDSI  2000: 
HINHP  Database  2000;  61  FR  53130: 
Ken  Wood,  National  Tropical  Botanical 
Garden  (NTBG).  in  litt.  2000).  Currently, 
it  is  known  from  a  single  population  of 
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approximately  30  mature  plants  at  an 
elevation  of  671  m  (2.200  ft)  (HINHP 
Database  2000,  K.  Wood,  in  litt.  2000). 

Cvanea  dunbarii  occurs  on  a 
streambank  in  a  mesic  to  wet 
Dicranoptens  linearis  (uluhe)- 
\fetrosideros  polymorpha  lowland 
forest  on  moderate  to  steep  slopes 
(HINHP  Database  2000).  Associated 
species  include  Dipkizium 
sandwicianum  (hoio).  Charpentiera 
obovata  (papala).  Perrottetia 
sandv\icensis  (olomea).  Pipturus  albidus 
(mamaki).  CAermontia  kakeana 
(ohawai).  Chfimdcndron  tn^ynum.  and 
Frevcinetia  arborea  (ieie)  (USFVVS 
1998a) 

The  major  threats  to  this  single 
population  of  Cyanea  dunbarii  on 
Molokai  are  competition  with  the  n(m- 
native  plants  Buddlem  asiatica 
(butterfly  bush).  Erigeron  kan.-inskianus 
(daisy  fleabane).  Rubus  rosifolius 
(thimbleberry-).  Commelina  diffusa 
(honohono).  Hedychium  gardncnanum 
(ginger),  and  Kalanchoe  pinnata  (air 
plant):  and  catastrophic  extinction  by 
naturally  occurring  events  such  as 
landslides  or  flooding,  and'or  reduced 
reproductive  vigor  due  to  the  small 
number  of  individuals  in  the  only 
known  population.  In  addition, 
predation  by  rats  is  a  potential  threat 
since  rats  are  known  to  be  in  the  area 
and  are  known  to  eat  stems  and  fruits 
of  other  species  of  Cyanea:  habitat 
degradation  and  predation  by  axis  deer 
and  pigs  are  other  potential  threats  to 
this  species,  because  both  of  these 
species  are  known  to  occur  in  areas 
adjacent  to  the  only  known  population 
(USFWS  1998a;  Cuddihy  and  Stone 
1990). 

Cyanea  mannii  (haha) 

Cyanea  mannii.  a  member  of  the 

bellflower  family  (Campanulaceae).  is  a 
branched  short-lived  perennial  shrub 
1.5  to  3  m  (5  to  10  ft)  tall  with  narrowly 
elliptic  or  lance-shaped  leaves.  This 
species  is  distinguished  from  the  seven 
other  species  of  the  genus  on  Molokai 
bv  a  combination  of  the  following 
characters:  a  branched,  woody  habit: 
leaves  with  small,  hardened,  marginal 
teeth:  and  a  purplish  corolla  (Lammers 
1999:  57  FR  46325). 

L'vanea  mannii  has  been  observed  m 
flower  during  )uly  (HINHP  Database 
2000).  No  additional  life  history 
information  is  currently  available 
(USFWS  1996a). 

Historically,  Cyanea  mannii  was 
known  only  from  Kalae  on  East  Molokai 
(HINHP  Databa.se  2000).  In  1984.  a 
single  plant  was  discovered  by  loan 
Aidem  on  privately  owned  land  west  of 
Puu  Kolekole  on  East  Molokai  (HINHP 
Database  2000:  Lanuners  1999;  USFWS 


1996a).  Since  then,  eight  additional 
populations  have  been  discovered  in  the 
east  and  west  forks  of  Kawela  Gulch  on 
the  privately  owned  land  of  TNCH's 
Kamakou  Preserve  on  East  Molokai  and 
within  the  State's  Molokai  Forest 
Resene  (K.  Wood,  in  litt.  2000;  HINHP 
Database  2000).  These  nine  populations 
contain  approximately  200  individuals 
on  State  and  privately  owned  lands 
(GDSI  2000;  HINHP  Database  2000:  K. 
Wood,  in  litt.  2000). 

This  species  typically  grows  on  the 
sides  of  deep  gulches  in  Metrosideros 
poivmorpha  dominated  montane  mesic 
forest  at  elevations  between  559  and 
1.220  m  (1,900  to  4.000  ft)  (HINHP 
Database  2000;  Lammers  1999;  USFWS 
m96a)  Associated  plant  species  include 
Wiskstroemia  sp..  Dicranopteris  linearis, 
and  Vaccinium  sp.  (ohelo)  (USFWS 
1996a). 

Threats  to  Cyanea  mannii  on  Molokai 
are  habitat  degradation  by  feral  pigs; 
predation  by  rats  who  may  feed  on  the 
fruit  or  other  parts  of  the  plant,  as 
suggested  by  evidence  from,  related 
species:  catastrophic  extinction  through 
naturally  occ:urring  events  that  this 
species  is  vulnerable  to  due  to  its  few 
populations  and  small  number  of 
individuals  (USFWS  1996a). 

Cyanea  procera  (haha) 

Cvanea  procera.  a  member  of  the 
bellflower  family  (Campanulaceae).  is  a 
palm-like  short-lived  perennial  tree  3  to 
9  in  (10  to  30  ft)  tall  with  stalkless, 
lance-shaped  leaves  60  to  75  cm  (24  to 
30  in)  long  and  10  to  17  cm  (3.9  to  6.7 
in)  wide  with  tiny  hardened  teeth  along 
the  margins.  This  species  can  be 
distinguished  from  other  species  of  the 
genus  bv  its  growth  habit,  its  sessile 
leaves,  and  the  single-lipped  appearance 
of  the  corolla  (Lammers  1999:  57  FR 
46325). 

No  life  history  information  is 
currently  available  for  this  species 
(USFWS  1996a). 

Historically.  Cyanea  procera  was 
known  only  from  an  unspecified  site  in 
the  kamalo  region  of  East  Molokai 
(HINHP  Database  2000).  Currently,  this 
species  is  found  on  the  privately  owned 
lands  of  Kamakou  Preserve  and  the 
State's  Puu  Alii  Natural  Area  Reserve 
(NAR)  in  a  total  of  five  populations 
containing  at  least  10  individuals  (GDSI 
2000:  HINHP  Database  2000). 

Cvanea  procera  is  found  on  the  walls 
of  steep  gulches  in  wet  Metrosideros 
polymorpha  dominated  lowland  mixed 
forest  between  935  and  1,073  m  (3,180 
to  3,650  ft)  elevation  (HINHP  Database 
200f)).  Associated  plant  species  include 
various  species  of  Asplenium, 
Brousaissia  arguta.  Coprosma  ochracea 
(pilo).  Cyanea  spp.  (haiia),  Cyrtandra 


macrocalyx  (haiwale),  Dicranopteris 
linearis,  Pipturus  albidus.  Pisonia  spp.. 
Scaevola  procera  (naupaka  kuahiwi), 
and  Touchardia  latifolia  (olona) 
(USFWS  1996a). 

Threats  to  Cyanea  procera  on  Molokai 
are  predation  by  feral  rats  (as  suggested 
by  evidence  on  related  species)  and 
goats;  habitat  degradation  by  feral  goats 
and  pigs;  habitat  destruction  through 
erosion;  catastrophic  extinction  from 
naturally  occurring  events  due  to  the 
vulnerability  of  a  few  populations  with 
a  small  number  of  individuals  (57  FR 
46325). 

Hibiscus  arnottianus  ssp.  immaculatus 
(kokio  ke  okeo) 

Hibiscus  arnottianus  ssp. 
immaculatus.  a  member  of  the  hibiscus 
family  (Malvaceae),  is  a  long-lived 
perennial  tree  up  to  3  m  (10  ft)  tall  with 
alternate,  oval,  toothed  leaves 
measuring  5  to  7  cm  (2  to  2.8  in)  long 
and  4  to  6.5  cm  (1.6  to  2.6  in)  wide.  This 
subspecies  is  distinguished  from  other 
native  Hawaiian  members  of  the  genus 
by  its  white  petals  and  white  staminal 
colunm  (Bates  1999;  57  FR  46325). 

This  taxon  was  observed  in  flower 
during  July  (HINHP  Database  2000). 
Currently,  no  additional  life  history 
information  is  available  for  this  species 
(USFWS  1996a). 

Hibiscus  arnottianus  ssp. 
immaculatus  once  ranged  from 
Waihanau  Valley  east  to  Papalaua 
Valley  on  East  Molokai  (HINHP 
Database  2000).  Currently  this  taxon  is 
found  only  west  of  Papalaua  Valley  on 
privately  owned  land  and  in  the  State's 
Olokui  NAR  above  Waiehu  (GDSI  2000; 
HINHP  Database  2000).  There  are  a  total 
of  two  populations  containing  between 
20  and  30  individuals  (HINHP  Database 
2000). 

Hibiscus  arnottianus  ssp. 
immaculatus  individuals  are  scattered 
along  steep  sea  cliffs  in  mesic  forests 
between  15  and  480  m  (50  and  1,600  ft) 
in  elevation  (Bates  1999;  HINHP 
Database  2000).  Associated  native  plant 
species  include  Athyrium  spp.  (akolea), 
Canthium  odoratum.  Cyanea 
grimesiana  (haha),  Antidesma 
platyphyllum  (hame).  Boehmeria 
grandis  (akolea).  Diospyros 
sandwicensis  (lama),  Pipturis  spp. 
(mamciki),  Vrera  glabra  (opuhe).  and 
Metrosideros  polymorpha  (HINHP 
Database  2000). 

The  major  threats  to  Hibiscus 
arnottianus  spp.  immaculatus  on 
Molokai  are  habitat  destruction  by  feral 
goats  and  catastrophic  extinction  by 
naturally  occurring  events  due  to  the 
vulnerability  of  the  two  remaining 
populations  and  few  individuals 
(USFWS  1996a). 


Labordia  thflora  (kamakahala) 

Labordia  triflora,  a  short-lived 
perennial  member  of  the  logan  family 
(Loganiaceae),  is  very  similar  to 
Labordia  tinifolia  var.  lanaiensis.  except 
in  the  following  characteristics:  the 
stems  of  L.  triflora  are  climbing;  the  leaf 
stalks  are  only  1  to  3  millimeters  (mm) 
(0.04  to  0.1  in.)  long;  inflorescence 
stalks  are  40  to  50  mm  (1.6  to  2  in.)  long; 
and,  each  flower  stalk  is  10  to  25  mm 
(0.4  to  1  in.)  long  (Motley  1995). 

The  flowers  of  this  species  are 
functionally  unisexual  (Motley  1995; 
HINHP  Database  2000).  No  additional 
life  history  information  is  available  at 
this  time. 

Until  1990,  Labordia  triflora  was 
known  only  from  the  type  collection  at 
Mapulehu,  on  the  island  of  Molokai 
(Motley  1995)  and  was  believed  to  be 
extinct.  In  1990,  Joel  Lau  rediscovered 
the  species  in  Kua  Gulch  on  Molokai 
(HINHP  Database  2000;  Motley  1995). 
Currendy,  only  10  individuals  are 
kjiown  from  privately  owned  land 
(GDSI  2000;  HINHP  Database  2000). 

This  species  occurs  in  mixed  lowland 
mesic  forest,  at  an  elevation  of  ca.  800 
m  (2,600  ft).  Associated  species  include 
Pouteria  sandwicensis  (alaa),  the 
federally  endangered  Cyanea  mannii 
(haha),  and  Tetraplasandra  spp.  (ohe 
ohe)  (Motley  1995). 

The  threats  to  Labordia  triflora 
include  habitat  degradation  and 
destruction  by  feral  pigs  and  goats; 
predation  by  rats  that  eat  seed^; 
competition  with  the  non-native  plant 
species  Schinus  terebinthifolius  (Motley 
1995);  catastrophic  extinction  tbrough 
environmental  events  and  reduced 
reproductive  vigor  due  to  the  species' 
few  populations  and  small  niunber  of 
individuals  (64  FR  4830/). 

Lysimachia  maxima  (no  common  name) 

Lysimachia  maxima,  a  member  of  the 
primrose  family  (Primulaceae),  is  a 
sprawling  shoft-lived  perennial  shrub 
with  reddish  brown  bark.  This  species 
is  differentiated  from  others  in  this 
genus  by  the  leaves  borne  in  groups  of 
three,  the  broadest  portion  of  the  leaf 
above  the  middle,  and  rusty  hairs  that 
disappear  with  maturity  (Wagner  et  al. 
1999). 

Flowers,  buds  and  immature  fruit  of 
Lysimachia  maxima  have  been  observed 
in  late  May  through  July  (USFWS 
1998a).  No  other  life  history  information 
is  available  for  this  species  (61  FR 
53130). 

Lysimachia  maxima  is  only  known 
from  a  single  population  contaioing 
between  45  and  50  individuals  on  the 
rim  of  Pelekunu  Valley  near  Ohialele, 
on  the  privately  owned  land  of  TNCH's 


Pelekunu  Preserve  (GDSI  2000;  HINHP 
Database  2000). 

This  species  occurs  in  Metrosideros 
polymorpha-Dicranopteris  linearis 
montane  wet  forest  at  an  elevation  of 
975  m  (3,200  ft).  Associated  species 
include  Psychotria  sp.  (kopiko), 
Vaccinium  sp.,  Hedyotis  sp.  (No 
common  name),  Dubautia  sp.  (na  ena  e). 
and  Ilex  anomala  (aiae)  (HINHP 
Database  2000). 

The  major  threats  to  Lysimachia 
maxima  are  catastrophic  extinction 
from  random  environmental  events  [e.g., 
landslides);  reduced  reproductive  vigor 
due  to  the  small  number  of  individuals 
in  the  only  known  population  (USFWS 
1998a);  habitat  degradation  and/or 
predation  by  feral  pigs  and  goats  that  are 
knovm  from  adjacent  areas  (USFWS 
1998a). 

Melicope  reflexa  (alani) 

Melicope  reflexa,  a  long-lived 
perennial  of  the  citrus  family 
(Rutaceae),  is  a  sprawling  shrub  1  to  3 
m  (3.3  to  10  ft)  tall  with  short, 
yellowish-brown,  short-lived  hairs  on 
new  growth.  Opposite  leaves  with  leaf 
stalks  usually  over  1  cm  (0.4  in)  long, 
larger  leaves  and  fruit,  and  partially 
fused  sections  of  capsule  separate  it 
from  other  species  of  the  genus  (Stone 
etaL  1999). 

Currently,  no  life  history  information 
is  available  for  this  species  (USFWS 
1996a). 

Historically,  Melicope  reflexa 
occurred  from  a  ridge  between 
Hanalilolilo  and  Pepeopae  in  Kamakou 
Preserve  to  as  far  east  as  Halawa  on  East 
Molokai  (HINHP  Database  2000).  The 
three  remaining  populations  of  fewer 
than  a  total  of  1 ,000  individuals  are  on 
State  and  private  lands  in  Honomuni, 
the  Wailau-Mapulehu  summit  area,  and 
Kukuinui  Ridge  in  Wailau  Valley  (GDSI 
2000;  HINHP  Database  2000). 

Melicope  reflexa  typically  grows  in 
wet  Metrosideros  polymorpha 
dominated  forest  with  native  trees  such 
as  Cheirodendron  sp.  (olapa)  at 
elevations  between  760  and  1,190  m 
(2,490  and  3,900  ft)  (Stone  et  al.  1999). 

Major  threats  to  Melicope  reflexa 
include  habitat  degradation  and 
predation  by  ungtdates  (axis  deer  and 
feral  pigs);  competition  wdth  the  non- 
native  plant  Clidemia  hirta  (Roster's 
CTirse);  catastrophic  extinction  from 
environmental  events  due  to  species' 
few  populations  and  small  number  of 
individuals  (57  FR  46325;  USFWS 
1996a). 

Pritchardia  munroi  (loulu) 

Pritchardia  munroi,  a  member  of  the 
palm  family  (Arecaceae),  is  a  perennial 
tree  about  4  to  5  m  (13  to  16  ft)  tall.  The 


leaves  and  petioles  have  scattered, 
mostly  deciduous  scales  and  hairs, 
somewhat  larger  on  the  lower  leaf  ribs. 
The  leaves  are  deeply  divided  into 
segments  which  have  long,  drooping 
tips.  Numerous  bisexual  or  functionally 
male  flowers  are  arranged  in  clusters  on 
hairy,  branching  stalks  which  originate 
at  the  leaf  bases.  The  mature  fiuit  is 
shiny,  black,  and  nearly  spherical.  This 
species  is  distinguished  from  others  of 
the  genus  by  its  relatively  smooth 
leaves;  the  grayish-brown  hair  on  the 
inflorescence  stalks,  which  are  shorter 
than  the  petioles;  and  the  small  size  of 
the  fruits  (Read  and  Hodel  1999). 

Currently,  no  life  history  information 
is  available  for  tbis  species  (USFWS 
1996a). 

Historically  and  currently  Pritchardia 
munroi  is  found  in  leeward  East 
Molokai.  above  Kamalo.  near 
Kapuaokoolau  Gulch  (HINHP  Database 
2000.  Read  and  Hodel  1999).  The  only 
known  wild  individual  is  found  on 
privately  owned  land  (HINHP  Database 
2000). 

The  only  known  wild  individual 
grows  near  the  base  of  a  small  ravine  in 
remnant  dry  to  mesic  forest  at  an 
elevation  of  about  610  m  (2,000  ft)  (Read 
and  Hodel  1999).  Associated  plant 
species  include  Dodonaea  viscosa, 
Metrosideros  polymorpha,  Styphelia 
tameiameiae,  and  Pleomele  aurea  (hala 
pepe)  (HINHP  Database  2000). 

"Threats  to  the  only  knouTi  wild 
individual  of  Pritchardia  munroi 
include  habitat  degradation  bv 
ungulates  (axis  deer,  goats,  and  pigs) 
around  its  fenced  exclosure  prevent  the 
establishment  of  seedlings;  predation  of 
seeds  by  rats;  catastrophic  extinction  by 
random  enviromnental  events  {e.g.,  fire) 
due  to  its  extreme  rarity  (57  FR  46325; 
USFWS  1996a). 

Schiedea  lydgatei  (no  common  name) 

Schiedea  lydgatei,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a  low. 
hairless  pereimial  plant  with  branched 
stems  10  to  40  cm  (4  to  16  in)  long 
which  are  woody  at  the  base.  The 
opposite,  three-veined  leaves  are 
elliptic.  Bisexual  flowers  are  arranged  in 
loosely  spreading  clusters.  The  capsules 
open  when  mature  to  reveal  dark 
reddish-brown  seeds.  The  opposite, 
thin,  three-veined  leaves  with  petioles 
and  the  smooth,  open  flower  clusters 
with  relatively  larger,  green  sepals 
separate  this  species  from  other 
members  of  this  endemic  Hawaiian 
genus  (Wagner  et  al.  1999). 

This  species  was  observed  with 
flowers  and  fruit  in  June  (HINHP 
Database  2000).  Currently,  no  additional 
life  history  information  is  available 
(USFWS  1996a). 
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Historically.  Schiedea  lydgatei  was 
found  in  Kalae.  Poholua.  Makolelau. 
and  Ohia  Gulch  on  East  Molokai 
(Hl.NHP  Database  2000).  This  species  is 
now  known  from  two  scattered 
populations  in  a  more  restricted  area  in 
Makakupaia.  Kawela.  and  Makolelau 
The  two  populations  are  distributed 
over  an  area  of  less  than  1.6  by  5.6  km 
(1  by  3.5  mi),  totaling  fewer  than  1,000 
individuals  on  State  and  privatelv 
owned  lands  (HINHP  Database  2000; 
GDSI  2000). 

This  species  is  found  along  ridges  in 
dry  to  mesic  grassland,  shrubland.  and 
forest  with  scattered  native  trees.  It 
ranges  in  elevation  from  about  600  to 
650  m  (2.000  to  2.100  ft)  (HINHP 
Database  2000;  Wagner  et  al.  1999). 
•Associated  plant  species  include 
Dodonaea  viscosa.  Xfetrosideros 
poIxTTiorpha.  Styphelia  tameiameme . 
and  Dicranoptehs  linearis  (Gagne  and 
Cuddihy  1999). 

The  major  threats  to  Schiedea  lydgatei 
are  habitat  degradation  by  feral 
ungulates;  and  competition  with  the 
non-native  plant  species  Melinus 
mmutiflora;  and  catastrophic  extinction 
due  to  random  environmental  events, 
primarily  fire.  (57  FR  46325;  USFWS 
1996a)  because  in  this  species'  dry. 
windswept  habitat,  a  single  fire 
potentially  could  destroy  a  large  part  of 
the  populations. 

Schiedea  sarmentosa  (no  common 
name) 

Schiedea  sarmentosa.  a  perennial 
herb  of  the  pink  family 
(Caryophyllaceae),  is  a  many-branched 
shrub.  The  opposite  leaves  are  slender, 
threadlike,  and  are  covered  with  dense, 
gladular  hairs.  There  may  be  as  many  as 
40  to  60  inflorescences  on  one  plant, 
often  with  50  to  100  flowers  in  each 
inflorenscence.  The  flowers  are  female 
on  some  plants  and  bisexual  on  others. 
The  green  sepals  are  egg-shaped  and 
somewhat  hairy.  The  staminodes  (false 
stamens)  are  half  as  long  as  the  sepals 
amd  two-branched  at  the  tip.  The  fruits 
are  oval  capsules.  This  species  differs 
from  others  in  this  endemic  Hawaiian 
genus  by  its  densely  bushy  habit,  leaf 
width,  hairiness,  and  staminode  length 
(Wagner,  et  al.  1999). 

The  flowers  are  female  on  some  plants 
and  bisexual  on  others.  The  population 
on  Makolelau  Gulch  has  a  frequency  31 
percent  females.  Based  on  analyses  of 
pollen-ovule  ratios,  pollen  size, 
inforescence  structure,  and  comparison 
to  other  Schiedea  species  tested  in  a 
wind  tunnel.  Schiedea  sarmentosa 
could  be  wind-pollinated.  No  other  life 
history  information  for  this  species  is 
available  (USFWS  1998a). 


Schiedea  sarmentosa  has  been  found 
in  Kawela  Gulch,  Makolelau.  and  Onini 
Gulch  (HINHP  Database  2000). 
Currentlv.  only  two  populations  are 
known  to  be  extant.  One  population  on 
the  boundary  of  the  privately  owned 
land  of  TNCH's  Kamakou  Preserve  and 
State  owned  land  in  Onini  Gulch  has 
approximately  30  individuals  (HINHP 
Database  2000).  The  other  population 
occurs  on  privately  owned  land  in 
Makolelau.  and  consists  of  4 
subpopulations  totaling  approximately 
300  to  400  individuals  (USFWS  1998a; 
GDSI  2000).  Estimates  of  the  total 
number  of  individuals  have  ranged  up 
to  1.000  (USFWS  1998a).  An  accurate 
count  is  spmewhat  difficult  because  this 
species  is  interspersed  with  Schiedea 
lydgatei  (USFWS  1998a). 

Schiedea  sarmentosa  is  typically 
found  on  steep  slopes  in  Metrosideros 
polvmorpha-Dodonaea  viscosa  lowland 
dr\'  or  mesic  shrubland  between  610 
and  790  m  (2.000  and  2.600  ft)  elevation 
(HINHP  Database  2000;  HPCC  2000). 
.Associated  species  include  Styphelia 
tameiameiae.  Chenopodium  oahuensis 
(ahe  ahea),  Alyxia  oliviformis  (maile). 
Pleomele  sp.  (ha la  pepe),  Bidens 
menziesii  (kokoolau),  Carex  meynii  (No 
common  name),  Lipochaeta  rockii 
(nehe).  Nestegis  sandwicensis, 
Nothocestrum  lati folium  (aiea), 
Nototrichium  sandwicense  (kului).  Sida 
fallax  (ilima),  Sophora  chrysophylla 
(mamane).  and  Chamaesyce  sp.  (HINHP 
Database  2000). 

Major  threats  to  Schiedea  sarmentosa 
include  habitat  degradation  by  feral 
goats  and  pigs,  competition  by  the  non- 
native  plants  Melinis  mmutiflora  and 
Ramus  communis  (paaila).  and  fire. 
The  species  is  also  threatened  by  a  risk 
of  extinction  from  naturally  occurring 
events  due  to  the  low  number  of 
populations  (61  FR  53130;  USFWS 
1998a) 

Silene  alexandri  (no  common  name) 

Silene  alexandri.  a  member  of  the 
pink  familv  (Garyophyllaceae).  is  an 
erect,  perennial  herb.  30  to  60  cm  (1  to 
2  ft)  tall,  and  woody  at  the  base.  The 
narrow,  elliptic  leaves  are  hairless 
except  for  a  fringe  along  the  margins. 
Flowers  are  arranged  in  open  clusters  on 
stalks.  The  hairless  stems,  flowering 
stalks,  and  sepals  and  the  larger  flowers 
with  white  petals  separate  this  species 
from  other  members  of  the  genus 
(Wagner,  ef  a/.  1999). 

Currently,  no  life  history  information 
is  available  for  this  species. 

Historically.  Silene  alexandri  was 
known  from  Makolelau  and  Kamalo  on 
East  Molokai.  Currently,  one  population 
comprising  fewer  than  10  individuals 
remains  in  Makolelau  on  privately 


owned  land  (GDSI  2000;  HINHP 
Database  2000). 

The  only  known  population  is  found 
in  remnant  dry  forest  and  shrubland  at 
an  elevation  between  610  and  760  m 
(2.000  and  2.500  ft)  (HINHP  Database 
2000;  Wagner,  et  al.  1999).  Associated 
plant  species  include  Dodonaea  viscosa. 
Metrosideros  polymorpha,  Styphelip 
tameiameiae,  Dicranopteris  linearis, 
Chenopodium  oahuense,  and  Sophora 
chrysophvlla  (Gagne  and  Cuddihy 
1999). 

Threats  to  the  single  population  of 
Silene  alexandri  include  habitat 
degradation  by  feral  goats,  predation  by 
goats  and  cattle  [Bos  taurus)  may 
possibly  occur,  and  catastrophic 
extinction  through  random 
environmental  events,  of  which  the 
most  serious  is  fire,  due  to  the 
vulnerability  of  this  single  population 
(57  FR  46325;  USFWS  1996a). 

Stenogyne  bifida  (no  common  name) 

Stenogyne  bifida,  a  nonaromatic 
member  of  the  mint  family  (Lamiaceae),. 
is  a  climbing  perennial  herb,  with 
smooth  or  slightly  hedry.  four-angled 
stems.  The  opposite,  membranous, 
toothed  leaves  are  oval  or  elliptical  in 
shape,  and  are  hairless  except  for  the 
midribs.  Flowers  are  usually  arranged  in 
groups  of  two  to  six  in  each  of  several 
whorls  at  the  ends  of  the  stems.  The 
petals  are  fused  into  a  nearly  straight, 
yellow  tube  which  flares  into  pale- 
brown  lobes  comprising  an  upper  and  a 
lower  lip.  The  fruits  are  fleshy,  black 
nutlets.  The  long,  narrow  calyx  teeth 
and  the  deep  lobe  in  the  upper  lip  of  the 
yellow  corolla  separate  this  species  from 
others  of  the  genus  (Weller  and  Sakai 
1999). 

Currently,  no  life  history  information 
is  available  for  this  species. 

Historically.  Stenogyne  bifida  was 
known  from  scattered  populations  from 
Waianui  in  central  Molokai  to  Pukoo 
Ridge  on  East  Molokai  (HINHP  Database 
2000).  This  species  is  nowioiown  from 
only  four  East  Molokai  populations 
totaling  fewer  than  10  individuals  on 
Manawai-Kahananui  Ridge  along  the 
boundary  between  private  and  State 
lands:  on  Kolo  Ridge,  at  Kamoku  flats; 
and  on  the  eastern  fork  of  Kawela  Gulch 
on  the  privatelv  owned  land  of  TNCH's 
Pelekunu  Preserve  (GDSI  2000;  HINHP 
Database  2000). 

Stenogyne  bifida  typically  grows  on 
steep  ridges  in  Metrosideros 
polymorpha  dominated  montane  mesic 
to  wet  forest  with  native  species  such  as 
Cibotium  sp..  Hedyotis  sp..  Cyanea  sp.. 
Dicranopteris  linearis,  Dodonaea 
viscosa.  Hedyotis  hillebrandii  (manono). 
Pipturus  albidus,  Psychotria  sp.. 
Styphelia  tameiameiae,  Vaccinium  sp.. 


Wikstroemia  sp.,  Cheirodendron 
trigynum,  Broussaisia  arguta,  and 
Pouteria  sandwicensis  (aJaa)  at 
elevations  between  450  and  1,200  m 
(1.450  and  4,000  h)  (HINHP  Database 
2000;  USFWS  1996a). 

The  most  pervasive  threat  to  this 
species  is  habitat  degradation  by 
imgulates  (axis  deer,  goats,  and  pigs)  (57 
FR  46325;  USFWS  1996a). 

Tetramolopium  rockii  (no  common 
name] 

Tetramolopium  rockii,  a  member  of 
the  aster  family  (Asteraceke),  is  a 
glandular,  hairy,  prostrate  perennial 
shrub  which  forms  complexly  branching 
mats.  The  species  has  been  divided  into 
two  varieties  in  the  most  recent 
treatment  of  this  genus  in  Hawaii. 
Leaves  of  variety  calcisabulorum  have 
slightly  inrolled  edges,  and  are  whitish 
due  to  the  long  silky  hairs  oil  their 
surfaces.  Variety  rockii  has  sfballer,  less 
hairy,  flat,  yellowish-green  leaves.  The 
leaves  of  both  varieties  are  spatula- 
shaped  with  glands  and  smooth 
margins.  Flower  heads,  arranged  singly 
at  the  ends  of  flowering  stalks  are 
composed  of  approximately  60  to  100 
white  ray  florets  surround  30  to  55 
functionally  male,  yellow,  funnel- 
shaped  disk  florets.  Fruits  are  achenes 
topped  with  white  bristles.  This  species 
differs  from  others  of  the  genus  by  its 
growth  habit,  its  hairy  and  glandular 
surfaces,  its  spatulate  leaf  shape,  and  its 
yellow  disk  florets  (Lowrey  1999). 

Ciurently,  no  life  history  information 
is  available  for  this  species  (USFWS 
1996a). 

Of  the  two  recognized  varieties  of 
Tetramolopium  rockii,  variety  rockii 
was  first  discovered  at  Moomomi  about 
80  years  ago  and  is  still  extant  in  that 
area.  Tetramolopium  rockii  var.  rockii  is 
found  in  three  areas,  from  Kalawao  to 
Kahinaakalani,  Keieho  Point  to 
Kaplalauoa,  and  from  Moomomi  to 
Kahinaakalani  (HINHP  Database  2000). 
Veiriety  calcisabulorum  is  only  reported 
from  Keieho  Point  to  Kaplalauoa 
intergrading  with  variety  rocJbi  where 
their  ranges  overlap  (HINHP  Database 
2000).  The  total  number  of  individuals 
of  both  varieties  in  the  three 
populations  is  estimated  to  be  174,000; 
they  are  located  on  State  lands, 
including  land  managed  by  the  National 
Park  Service  at  Kalaupapa  National 
Historical  Park,  and  privately  owned 
lands  (HINHP  Database  2000;  GDSI 
2000). 

Tetramolopium  rockii  is  restricted  to 
hardened  calcareous  sand  dimes  or  ash- 
covered  basalt  in  the  coastal  spray  zone 
or  coastal  dry  shrubland  and  grassland 
between  10  and  200  m  (30  and  650  ft) 
in  elevation  (Lowrey  1999).  Native  plant 


species  associated  with  this  species 
include  Canthium  odoratum,  Diospyros 
sandwicensis,  Metrosideros 
polymorpha,  Osteomeles  anthyllidifolia 
(ulei),  Scaevola  sp.  (naupaka), 
Fimbristylis  cymosa  (mau  u  aki  aki). 
Heliotropium  anomalum  (ahinahina), 
Lipochaeta  integrifolia  (nehe),  Sida 
fallax,  and  Sporobolus  virginicus 
(akiaki)  (USFWS  1996a;  HINHP 
Database  2000). 

The  major  threats  to  Tetramolopium 
rockii  are  habitat  degradation  by 
imgulate  (axis  deer  and  cattle)  activity 
and  human  recreation,  competition  with 
the  non-native  plant  Prosopis  pallida 
(kiawe),  and  catastrophic  extinction  due 
to  fire  (57  FR  46325). 

Multi-Island  Species 

Adenophorus  periens  (pendant  kihi 
fern) 

Adenophorus  periens,  a  short-lived 
perennial  member  of  the  grammitis 
family  (Grammitidaceae),  is  a  small, 
pendant,  epiphytic  (not  rooted  on  the 
ground)  fern.  This  species  differs  from 
other  species  in  this  endemic  Hawaiian 
genus  by  having  hairs  along  the  pinna 
margins,  by  the  pinnae  being  at  right 
angles  to  the  midrib  axis,  by  the 
placement  of  the  sori  on  the  pinnae,  and 
the  degree  of  dissection  of  each  pinna 
(USFWS  1999;  Linney  1989). 

Little  is  known  about  the  life  history 
of  Adenophorus  periens,  which  seems 
to  grow  only  in  dense  closed-canopy 
forest  with  high  humidity.  Its  breeding 
system  is  unknown  but  outbreeding  is 
very  likely  to  be  the  predominant  mode 
of  reproduction.  Spores  are  dispersed  by 
wind,  possibly  by  water,  and  perhaps  on 
the  feet  of  birds  or  insects  (Liimey 
1989).  Spores  lack  a  thick  resistant  coat 
which  may  indicate  their  longevity  is 
brief,  probably  measured  in  days  at 
most.  Due  to  the  weak  differences 
between  seasons,  there  seems  to  be  no 
evidence  of  seasonality  in  growrth  or 
reproduction.  Additional  information 
on  reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  is  not  available 
(USFWS  1999). 

Historically,  Adenophorus  periens 
was  known  from  Kauai,  Oahu,  Lanai. 
East  Maui,  and  Hawaii  Island  (HINHP 
Database  2000).  Currently,  it  is  known 
from  several  locations  on  Kauai, 
Molokai,  and  Hawaii  (HINHP  Database 
2000).  On  Molokai,  it  is  found  in  a 
single  population  containing  seven 
individuals  on  the  privately  owned  land 
within  TNCH's  Kamakou  Preserve 
(GDSI  2000;  HINHP  Database  2000). 

This  species,  an  epiphyte  usually 
growing  on  Metrosideros  polymorpha 
trunks,  is  found  in  Metrosideros 


polymorpha-Myrsine  lessertiana  (kolea) 
forest  at  elevations  between  400  and 
1.265  m  (1.312  and  4.150  ft)  (HINHP 
Database  2000).  It  is  found  in  habitats  of 
well-developed,  closed  canopy 
providing  deep  shade  and  high 
humidity  (Linney  1989).  Associated 
native  species  include  Broussasia 
arguta.  Cheirodendron  trigynum. 
Coprosma  ochracea,  Cyanea  sp., 
Cyrtandra  sp.  (haiwale),  Dicranopteris 
linearis,  Freycinetia  arborea,  Hedyotis 
terminalis,  Labordia  hirtella  (No 
common  name),  Machaerina 
angustifolia  (uki),  Psychotria  hexandra 
(kopiko).  Styphelia  tameiameiae.  Ilex 
anomala,  Vaccinium  calycinum  (ohelo), 
Cibotium  glaucum  (hapuu),  Melicope 
sp..  Viola  robusta  (pamakani). 
Stenogyne  kamehamehae  (No  common 
name).  Anoectochilus  sandvicensis 
(jewel  orchid),  and  Syzygium 
sandwicensis  (ohia  ha)  (HINHP  Database 
2000;  USFWS  1999). 

The  threats  to  this  species  on  Molokai 
are  habitat  degradation  by  feral  pigs  and 
goats,  and  competition  with  the  non- 
native  plant  Psidium  cattleianum 
(strawberry  guava)  (HINHP  Database 
2000;  59  FR  56333:  USFWS  1999). 

Alectryon  macrococcus  (mahoe) 

Alectryon  macrococcus,  a  long-lived 
perennial  member  of  the  soapberry 
family  (Sapindaceae).  consists  of  two 
varieties,  macrococcus  and 
auwahiensis,  both  trees  with  reddish- 
brown  branches  and  net-veined  paper- 
or  leather-like  leaves  with  one  to  five 
pairs  of  sometimes  asymmetrical  egg- 
shaped  leaflets.  The  underside  of  the 
leaf  has  dense  browm  hairs,  only  when 
young  in  A.  macrococcus  var. 
macrococcus,  and  whether  young  or 
mature  (persistent)  in  A.  macrococcus 
var.  auwahiensis  (only  found  on  East 
Maui).  The  only  member  of  its  genus 
found  in  Hawaii,  this  species  is 
distinguished  from  other  Hawaiian 
members  of  its  family  by  being  a  tree 
with  a  hard  fruit  2.5  cm  (0.9  in)  or  more 
in  diameter  (Kimura  and  Nagata  1980: 
Wagner  ef  a/.  1999). 

Alectryon  macrococcus  is  a  relatively 
slow-growing  tree  that  grows  in  xeric  to 
mesic  sites  and  is  adapted  to  periodic 
drought.  Little  else  is  known  about  the 
life  history  of  this  species.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  and  specific 
environmental  requirements  are 
unknown. 

Currently.  Alectryon  macrococcus 
var.  macrococcus  is  known  from  Kauai. 
Oahu.  Maui,  and  Molokai.  On  Molakai. 
it  is  found  on  the  privately  owned  land 
of  TNCH's  Kamakou  Preser\e,  along  the 
Puu  Kolekole  jeep  road.  Kaunakakai 
Gulch,  and  Kamiloloa  Gulch  in  a  total 
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of  six  populations  containing  nine 
individuals  on  State  and  privately 
owned  lands  (GDSI  2000,  HINHP 
Database  2000). 

Alectn-on  macrococcus  var. 
macrococcus  typically  grows  on  dry  or 
talus  slopes  or  in  gulches  within  dry  or 
mesic  lowland  forest  between  elevations 
of  360  and  1.070  m  (1.181  and  3.510  ft) 
(HINHP  Database  2000;  Wagner  et  al. 
1999).  Associated  native  plants  include 
Dodonea  viscosu.  Sestegis 
sandwicensis.  S'othocestrum  sp.  (aiea). 
Pleomele  sp..  Psychotria  sp..  Streblus 
pendulina  (aiai).  Myrsine  sp.  (kolea). 
and  Lipochaeta  sp.  (nehe)  (L'SFWS 
1997:  HINHP  Database  2000). 

The  threats  to  Alectn-on  macrococcus 
var.  macrococcus  on  Molokai  include 
habitat  degradation  by  feral  goats  and 
pigs;  competition  from  non-native  plant 
species  such  as  Melinus  mmutiflora. 
Pennisetum  clandestinum  (kikuyu 
grass).  Schinus  terebinthifolius.  and 
Psidium  cattleianum:  damage  from  the 
black  twig  borer  {Xylosandrus 
compactus);  seed  predation  by  rats  and 
mice  (\tus  domesticus]  and  by  insects 
(probably  the  endemic 
microlepidopteran  Prays  cf. 
fulvocanella):  loss  of  pollinators;  and 
catastrophic  extinction  through  a  single 
natural  or  human-caused  environmental 
disturbance  {e.g..  fire)  due  to  the  ver\' 
small  remaining  number  of  individuals 
and  their  limited  distribution  on 
Molokai  (USFWS  1997:  57  FR  20772: 
HINHP  Database  2000). 

Brighamia  rockii  (pua  ala) 

Brighamia  rockii.  a  long-lived 
perennial  member  of  the  bellflower 
family  (Campanulaceae).,  grows  as  an 
unbranched  stem  succulent  with  a 
thickened  stem  that  tapers  from  the 
base.  This  species  is  a  member  of  a 
unique  endemic  Hawaiian  genus  with 
only  one  other  species,  found  on  Kauai, 
from  which  it  differs  by  the  color  of  its 
petals,  its  longer  calyx  (fused  sepals) 
lobes,  and  its  shorter  flower  stalks 
(Lanuners  1999). 

Observations  of  Brighamia  rockii  by 
Gemmill  (1996)  have  provided  the 
following  information:  the  reproductive 
system  is  protandrous,  meaning  there  is 
a  temporal  separation  between  the 
production  of  male  and  female  gametes, 
in  this  case  a  separation  of  several  days; 
only  5  percent  of  the  flowers  produce 
pollen;  very  few  fruits  are  produced  per 
inflorescence;  there  are  20  to  60  seeds 
per  capsule;  and  plants  in  cultivation 
have  flowers  at  an  age  of  9  months 
(USFWS  1996a).  This  species  was 
observed  in  flower  during  August 
(HINHP  Database  2000). 

Historically,  Brighamia  rockii  ranged 
along  the  northern  coast  of  East  Molokai 


from  Kalaupapa  to  Halawa  and  may 
possibly  have  grown  on  Lanai  and  Maui 
(HINHP  Database  2000;  Lammers  1999). 
Currently,  it  is  only  extant  on  Molokai 
in  a  total  of  five  populations  with 
bt'tween  121  to  131  individual  plants 
occurring  on  State  and  privately  owned 
lands  (HINHP  Database  2000;  GDSI 
2000).  It  occurs  on  steep,  inaccessible 
sea  cliffs  along  East  Molokai's  northern 
coastline  from  Anapuhi  Beach  to  Wailau 
Valley  on  private  lands,  and  on  the 
relatively  inaccessible  State-owned  sea 
stack  of  Huelo.  east  of  Anapuhi  Beach 
(HINHP  Database  2000:  K.  Wood,  in  litt. 
2000). 

The  plants  are  found  in  rock  crevices 
on  steep  basalt  sea  cliffs,  often  within 
the  spray  zone,  in  coastal  dry  or  mesic 
forest,  Eragrostis  variabilis  (kawelu) 
mixed  coastal  cliff  communities,  or 
shrubland.  or  Pritchardia  sp.  (loulu) 
coastal  mesic  forest  between  sea  level 
and  470  m  (0  and  1,540  ft).  Associated 
native  species  include  Pritchardia 
hillebrandii  (loulu),  Chamaesyce 
celastroides  var.  amplectans  (akoko), 
Wikstroemia  uva-ursi  (akia),  Carex 
wahuensis  ssp.  wahuensis  (No  common 
name).  Mariscus  phleoides  ssp.  pleoides 
(No  common  name),  Eragrostis 
variabilis,  Dianella  sandwicensis 
(ukiuki),  Cocculus  trilobus  (huehue), 
Phvmatosorus  scolopendria  (lauae). 
Crytomium  falcatum  (ahina  kuahiwi). 
Lepidium  bidentatum  var.  o-waihiense 
(anaunau).  Pittosporum  halophilum 
(hoawa).  Artemisia  sp.,  Bidens  sp. 
(kookoolau),  Schiedea  globosa  (No 
common  name),  Reynoldsia 
sandwicensis  (ohe),  Pandanus  tectorius 
(hala).  Peucedanum  sandwicensis 
(makou),  Hedyotis  littoralis  (No 
common  name),  Metrosideros 
polvmorpha,  Psydrax  odoratum. 
Diospvros  sandwicensis,  Osteomeles 
anthyllidifolia,  Tetramolopium  cassia 
(pamakani).  Senna  gaudichaudii 
(kolomona),  and  Scaevola  sericea 
(naupaka  kahakai)  (HINHP  Database 
2000;  Lammers  1999;  K.  Wood,  in  litt. 
2000). 

The  threats  to  this  species  on  Molokai 
are  habitat  degradation  (and  possibly 
predation)  by  deer  and  goats: 
competition  with  the  non-native  plants, 
Cyperus  gracilis  (McCoy  grass),  Digitaria 
cilians  (Henry's  crabgrass),  Digitaria 
msulans  (sourgrass),  Ficus  microcarpa 
(Chinese  banyan),  Kalanchoe  pinnata. 
Lantanu  camara  (lantana),  Oxalis 
comicukita  (yellow  wood  sorrel), 
Plucbea  symphytifolia  (sourbush), 
Portulaca  oleracea  (pigweed),  and 
Solanum  seaforthianum  (No  common 
name):  seed  predation  by  rats;  and  lack 
of  pollinators  (USFWS  1996a;  57  FR 
46325;  HINHP  Database  2000). 


Centaurium  sebaeoides  (awiwi) 

Centaurium  sebaeoides,  a  member  of 
the  gentian  family  (Gentianaceae),  is  an 
annual  herb  with  fleshy  leaves  and 
stalkless  flowers.  This  species  is 
distinguished  from  Centaurium 
erythraea,  which  is  naturalized  in 
Hawaii,  by  its  fleshy  leaves  and  the 
unbranched  arrangement  of  the  flower 
cluster  (Wagner  et  al.  1999). 

Centaurium  sebaeoides  has  been 
observed  flowering  in  April.  Flowering 
may  be  induced  by  heavy  rainfall. 
Populations  are  found  in  dry  areas,  and 
plants  are  more  likely  to  be  found 
following  heavy  rain's  (USFWS  1995a). 
This  species  appears  to  be  a  determinate 
annual;  triggered  by  declining  photo- 
period,  the  plant  produces  seeds  and 
dies  (Medeiros  ef  al.  1999).  Medeiros  et 
al.  (1999)  noted  that  in  the  wild 
seedlings  first  appeared  in  March  and 
April:  flowers  first  appeared  in  April 
and  May;  matiure  capsules  were 
observed  beginning  in  May  and 
continuing  through  June;  and  by  the 
first  week  of  July,  most  plants  were 
dead.  No  additional  life  history 
information  is  available  for  this  plant 
(USFWS  1995a). 

Historically  and  currently, 
Centaurium  sebaeoides  is  known  from 
scattered  localities  on  Kauai,  Oahu. 
Molokai,  Lanai.  and  Maui  (Wagner  et  al. 
1999).  Currently  on  Molokai.  there  are  a 
total  of  two  populations  containing 
thousands  of  individuals,  near  Mokio 
Point  on  privately  owned  land  and  in 
Kalaupapa  National  Historiced  Park  on 
State  and  federally  owned  land  that  is 
managed  by  the  National  Park  Service 
(Chuck  Chimera,  formerly  with 
Biological  Resources  Division  (BRD), 
pers.  comm.  2000;  GDSI  2000;  HINHP 
Database  2000). 

This  species  typically  grows  in 
volcanic  or  clay  soils  or  on  cliffs  in  arid 
coastal  areas  below  120  m  (400  ft) 
elevation  on  Molokai  (56  FR  55770; 
Wagner  et  al.  1999).  Associated  species 
include  Chamaesyce  celastroides 
(akoko),  Dodonea  viscosa,  Fimbristylis 
cymosa,  Heteropogon  contortus  (pili 
grass),  Lipochaeta  heterophylla  (nehe), 
Lipochaeta  integrifolia,  Lycium 
sandwicense  (ohelo  kai).  Lysimachia 
mauritiana  (kolokolo  kuahiwi). 
Mariscus  phleoides  (No  common  name), 
Panicum  fauriei  (No  common  name), 
Panicum  torridum  (kakonakona). 
Scaevola  sericea,  Schiedea  globosa. 
Sidafallax,  Wikstroemia  uva-ursi, 
Artemisia  sp.,  Bidens  sp..  faquemontia 
ovali folia  (pa  uohi  iaka).  and  Lipochaeta 
succulenta  (nehe)  (Medeiros  et  al.  1999: 
56  FR  55770). 

The  major  threats  to  this  species  on 
Molokai  are  displacement  by  non-native 


woody  species  such  as:  Casuarina 
equisetifoUa  (paina),  Casuarina  glauca 
(saltmarsh),  Laucaena  leucocephala 
(koa  haole),  Prosopis  pallida,  Schinus 
terebinthifolius,  Syzygium  cumini  (Java 
plum),  and  Toumefortia  argentea  (tree 
heliotrope);  trampling  and  habitat 
degradation  by  feral  goats  and  cattle; 
and  damage  caused  by  off-road  vehicles 
(Medeiros  et  al.  1999). 

Ctenitis  squamigera  (pauoa) 

Ctenitis  squamigera  is  a  short-lived 
pereimial  and  a  member  of  the  wood 
fern  family  (Dryopteridaceae)  (Wagner 
and  Wagner  1992).  It  has  a  rhizome 
(horizontal  stem)  5  to  10  nmi  (0.2  to  0.4 
in)  thick,  creeping  above  the  ground  and 
densely  covered  with  scales  similar  to 
those  on  the  lower  part  of  the  leaf  stalk. 
The  leaf  stalks  are  densely  clothed  with 
tan-colored  scales  up  to  1.8  cm  (0.7  in) 
long  and  1  mm  (0.04  in)  wide.  The  son 
are  tan-colored  when  mature  and  are  in 
a  single  row  one-third  of  the  distance 
from  the  margin  to  the  midrib  of  the 
ultimate  segments  (Degener  and  Degener 
1957).  The  indusium  is  whitish  before 
wrinkling,  thin,  suborbicular  with  a 
narra  sinus  extending  about  halfway, 
glabrous  except  for  a  circular  margin 
which  is  ciliolate  with  simple  several- 
celled  glandular  and  nonglandular  hairs 
arising  directly  fetjm  the  margin  or  from 
the  deltoid  base  (Degener  and  Degener 
1957).  Ctenitis  squamigera  can  be 
readily  distinguished  from  other 
Hawaiian  species  of  Ctenitis  by  the 
dense  covering  of  tan-colored  scales  on 
its  fronds  (Wagner  and  Wagner  1992). 

Reproductive  cycles,  longevity, 
specific  envirormiental  requirements 
and  limiting  factors  are  unknown 
(USFWS  1998b). 

Historically,  Ctenitis  squamigera  was 
recorded  from  Kauai,  Oahu,  Molokeu, 
Lanai.  Maui,  and  Hawaii  (HINHP 
Database  2000).  It  is  currently  found  on 
Oahu,  Lanai.  Molokai.  and  Maui.  There 
is  currently  a  single  population  with  20 
individuals  on  the  island  of  Molokai  in 
Wawaia  Gulch  on  privately  owned  land 
(GDSI  2000;  J.  Lau.  in  litt.  2000). 

On  Molokai.  this  species  is  found  in 
mesic  forest  at  an  elevation  of 
approximately  865  m  (254  ft)  (J.  Lau.  in 
litt.  2000),  Associated  native  plant  taxa 
include  Metrosideros  polymorpha, 
Myrsine  lessertiana  (kolea),  Diospyros 
sandwicensis,  Nestegis  sandwicensis, 
Xylosma  hawaiiense  (maua),  Pouteria 
sandwicensis,  Nephrolepis  exaltata 
(kupukupu),  Carex  meyenii,  Dryopteris 
unidentata  (No  common  name),  and 
Pleomele  auwahiensis  (hala  pepe)  (J. 
Lau.  in  litt.  2000;  USFWS  1998b;  59  FR 
49025). 

The  primary  threats  to  Ctenitis 
squamigera  are  habitat  degradation  by 


goats,  and  competition  with  the  non- 
native  plant  taxa  Schinus 
terebinthifolius  and  Melinis  minuti flora 
(J.  Uu,  in  litt.  2000;  USFWS  1998b;  59 
FR  49025). 

Cyanea  grimesiana  ssp.  grimesiana 
(haha) 

Cyanea  grimesiana  ssp.  grimesiana,  a 
short-lived  perennial  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
shrub  with  piimately  divided  leaves. 
This  species  is  distinguished  from 
others  in  this  endemic  Hawaiian  genus 
by  the  pinnately  lobed  leaf  margins  and 
the  width  of  the  leaf  blades.  This 
subspecies  is  distinguished  from  the 
other  two  subspecies  by  the  shape  and 
size  of  the  calyx  lobes  which  overlap  at 
the  base  (Lammers  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  On  Molokai,  flowering 
plants  have  been  observed  in  July  and 
August.  Reproductive  cycles,  longevity, 
specific  enviroiunental  requirements, 
and  limiting  factors  are  unknown 
(USFWS  1999). 

Historically  and  currently.  Cyanea 
grimesiana  ssp.  grimesiana  is  known 
from  Oahu,  Molokai,  Lanai.  and  Maui 
(USFWS  1999).  On  Molokai.  it  is  found 
in  a  total  of  three  populations 
containing  eight  individuals,  in  Wailau, 
Puu  Kahea  and  Olokui  NAR  on  State 
and  privately  owned  lands  (GDSI  2000: 
HINHP  Database  2000). 

This  species  is  typically  found  in 
mesic  forest  often  dominated  by 
Metrosideros  polymorpha  or 
Metrosideros  polymorpha  and  Acacia 
koa  (koa).  or  on  cliffs,  at  elevations 
between  350  and  945  m  (1,150  and 
3.100  ft).  Associated  plants  include 
Psychotria  sp..  Bobea  sp.  (ahakea). 
Antidesma  sp..  Syzygium  sandwicensis, 
Xylosma  sp.  (maua),  Cibotium  sp.. 
Doodia  sp.  (ohupukupulauii), 
Nephrolepis  sp.  (kupukupu),  Cyrtandra 
sp,.  Dicranopteris  linearis,  and 
Freycinetia  arborea  (HINHP  Database 
2000). 

The  threats  to  this  species  on  Molokai 
are  habitat  degradation  and/or 
destruction  caused  by  axis  deer,  feral 
goats,  and  pigs:  competition  with 
various  non-native  plants  such  as 
Clidemia  hirta;  catastrophic  extinction 
by  randomly  naturally  occurring  events 
(e.g.,  fire,  landslides)  due  to  the  small 
number  of  existing  individuals: 
trampling  by  hikers;  seed  predation  by 
rats;  and  predation  by  various  slugs 
(Milax  sp.)  (HINHP  Database  2000:  61 
FR  53108;  USFWS  1999). 

Diellia  erecta  (no  common  name) 

Diellia  erecta,  a  short-lived  perennial 
member  of  the  spleenwort  family 
(Aspleniaceae),  is  a  fern  that  grows  in 


tufts  of  3  to  9  lance-shaped  fronds 
which  emerge  from  a  rhizome  covered 
with  browna  to  dark  gray  scales.  This 
species  differs  from  other  members  of 
the  genus  in  having  brown  or  dark  gray 
scales  usually  more  than  2  cm  (0.8  in) 
in  length,  fused  or  separate  sori  along 
both  margins,  shiny  black  midribs  that 
have  a  hardened  surface,  and  veins  that 
do  not  usually  encircle  the  sori  (Degener 
and  Greenwell  1950;  Robinson  1912: 
Wagner  1952). 

Little  is  known  about  the  life  history 
of  this  taxon.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknovra  (USFWS  1999). 

Historically,  Diellia  erecta  was  knovkTi 
from  Kauai,  Oahu.  Molokai.  Lanai, 
Maui,  and  Hawaii  Island  (USFWS  1999). 
Currently,  it  is  only  known  from 
Molokai.  Maui,  and  Hawaii  (USFWS 
1999).  On  Molokai,  it  is  known  from  a 
total  of  4  populations  containing  at  least 
10  individuals  in  Halawa  Valley, 
Kahuaawi  Gulch.  Makolelau  and  Onini 
Gulch  on  State  and  privately  owned 
lands  (HINHP  Database  2000;  K.  Wood. 
in  litt.  1999). 

This  species  is  found  in  mixed  mesic 
forest  and  mesic  Diospyros 
sandwicensis  (lama)  forest  between 
elevations  of  210  and  1,490  m  (700  and 
4,900  ft)  (HINHP  Database  2000;  K. 
Wood,  in  litt.  1999).  Associated  native 
plant  species  include  Alyxia  oliviformis, 
Metrosideros  polymorpha,  Bobea  sp., 
Coprosma  foliosa  (pilo).  Dodonea 
viscosa,  Dryopteris  unidentata,  Myrsine 
sp.,  Ochrosia  comta  (holei),  Dubautia 
linearis  ssp.  opposita  (na  ena  e), 
Psychotria  sp.,  Pleomele  auwahiensis. 
Sophora  chrysophylla,  Styphelia 
tameiameiae,  Syzygium  sandwicensis. 
and  Wikstroemia  sp.  (HINHP  Database 
2000;  K.  Wood,  in  litt.  1999). 

The  major  threats  to  Diellia  erecta  on 
Molokai  are  habitat  degradation  by  pigs, 
goats,  and  deer:  competition  with  the 
non-native  plant  species  Fraxinus  uhdei 
(tropical  ash),  Ricinus  communis, 
Melinus  minutiflora,  Psidium 
cattleianum.  Blechnum  occidentale  (No 
conunon  name):  and  catastrophic 
extinction  due  to  random  naturally 
occurring  events  and  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals  (HINHP 
Database  2000:  K.  Wood,  in  litt.  1999:  59 
FR  56333;  USFWS  1999). 

Hedyotis  mannii  (pilo) 

Hedyotis  mannii,  a  member  of  the 
coffee  family  (Rubiaceae).  is  a  short- 
lived perennial  with  smooth,  usually 
erect  stems  30  to  60  cm  (1  to  2  ft)  long 
which  are  woody  at  the  base  and  four- 
angled  or  -winged.  The  leaves  are 
opposite,  thin  in  texture  and  elliptic  to 
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sometimes  lance-shaped.  Stipules  (leaf- 
like appendages),  which  are  attached  to 
the  slightly  winged  leaf  stalks  where 
they  join  and  clasp  the  stem,  are 
triangular.  Flowers  are  arranged  in  loose 
clusters  up  to  30  cm  (1  ft)  long  at  the 
ends  of  the  stems  and  are  either  bisexual 
or  female.  This  species'  growth  habit;  its 
quadrangular  or  winged  stems;  the 
shape,  size,  and  texture  of  its  leaves; 
and  its  dry  capsule  which  opens  when 
mature,  sepeirate  it  from  other  species  of 
the  genus  (Wagner  p(  al.  1999) 

Currently,  no  life  history  mformation 
is  available  for  this  species  (USFWS 
ig96a). 

Hedyotis  mannii  was  once  widely 
scattered  on  Lanai.  West  Mam,  and 
Molokai  (HINHP  Database  2000). 
Currently,  this  species  is  extant  on 
Molokai.  West  Maui,  and  Lanai.  After  an 
absence  of  50  years,  this  species  was 
rediscovered  in  1987  by  Steve  Perlman 
on  private  lemd  in  Kawela  Gulch  in 
INCH'S  Kamakou  Preserve  (GDSI  2000; 
HINHP  Database  2000).  Only  five  plants 
are  known  to  exist  in  this  area  (HINHP 
Database  2000). 

Hedvotis  mannii  typically  grows  on 
dark,  narrow,  rocky  gulch  walls  in 
mesic  and  perhaps  wet  forests  at  150  to 
1,050  m  (490  to  3,450  ft)  in  elevation 
(Wagner  et  al.  1999;  HINHP  Database 
2000).  Associated  plant  species  include 
Pipturus  sp.,  Cibotium  sp.,  Cyanea  sp., 
Scaevola  sp.,  and  Psychotha  sp.  (HINHP 
Database  2000:  USFWS  1996a). 

The  threats  to  Hedyotis  mannii  on 
Molokai  are  habitat  degradation  by  feral 
pigs;  competition  with  the  non-native 
plant  Mehnis  minutiflora:  and 
catastrophic  extinction  through  random 
environmental  events  to  which  the 
limited  number  of  individuals  are 
extremely  vulnerable  (HINHP  Database 
2000;  57  FR  46325;  USFWS  1996a). 

Hesperomannia  arborescens  (no 
common  name) 

Hesperomannia  arborescens,  a  long- 
lived  perennial  member  of  the  aster 
family  (Asteraceae),  is  a  small  shrubby 
tree  that  usually  stands  1.5  to  5  m  (5  to 
16  ft)  tall.  This  member  of  an  endemic 
Hawaiian  genus  differs  from  other 
Hesperomannia  species  in  having  the 
following  combination  of  characters, 
erect  to  ascending  flower  heads,  thick 
flower  head  stalks,  and  usually  hairless 
and  relatively  narrow  leaves  (Wagner  et 
al.  1999). 

This  species  was  observed  in  flower 
from  April  through  June  and  fruit 
during  March  and  June  (USFWS  1998c). 
No  other  information  is  available  on 
reproductive  cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (USFWS  1998c), 


Hesperomannia  arborescens  was 
formerly  known  from  Lanai,  Molokai. 
and  Qahu  (HINHP  Database  2000).  This 
species  is  now  known  from  Oahu. 
Molokai.  and  Maui.  On  Molokai.  one 
population  of  five  individuals  is  known 
from  the  States  Olokui  NAR  (GDSI 
2000:  HINHP  Database  2000). 

Hesperomannia  arborescens  is  found 
on  slopes  or  ridges  in  wet  Metrosideros 
polymorpha-Dicranoptehs  linearis 
lowland  forest  or  mesic  Diospyros 
sandwicensis-Metrosideros  polymorpha 
lowland  forest  transition  zones  between 
360  and  750  m  (1,200  and  2,500  ft)  in 
elevation  (HINHP  Database  2000). 
Associated  native  species  include 
Broussaisia  arguta.  Freycmetia  arborea. 
Antidesma  sp  ,  Cibotium  glaucum, 
Psychotna  mauiensis  (kopiko), 
Elaphoglossum  sp.  (ekaha).  Coprosma 
sp  ,  Hedyotis  sp.,  Cheirodendron  sp., 
Smilax  melastomifolia  (hoi  kuahiwi), 
Clermontia  pallida  (oha  wai), 
Thelyptehs  sp.  (palapalaia). 
Diplopterygium  pinnatum  (uluhe  lau 
nui).  Ilex  anomala.  Myrsme  sp..  Urera 
glabra.  Cyrtandra  sp..  Pipturus  sp.. 
Boehmeria  grandis.  Ne^egis 
sandwicensis  (olopua).  Nephrolepis 
exaltata.  and  Wikstwemia  sp.  (HINHP 
Database  2000). 

The  major  threats  to  Hesperomannia 
arborescens  on  Molokai  are  habitat 
degradation  by  feral  pigs,  goats,  and 
humans;  competition  with  non-native 
plant  taxa  such  as  Clidemia  hirta, 
Kalanchoe  pinnata.  and  Rubus 
rosifolius-  catastrophic  extinction  due  to 
random  environmental  events  or 
reduced  reproductive  vigor  due  to  this 
species'  limited  numbers  are  significant 
threats  as  well  (59  FR  14482;  HINHP 
Database  2000) 

Ischaemum  byrone  (Hilo  ischaemum) 

Ischaemum  byrone,  a  member  of  the 
grass  family  (Poaceae).  is  a  short-lived 
perennial  species  with  creeping 
underground  and  erect  stems. 
Ischaemum  byrone  can  be  distinguished 
from  other  Hawaiian  grasses  by  its  tough 
outer  flower  bracts,  dissimilar  basic 
flower  units,  which  are  awned  and  two- 
flowered,  and  a  di-  or  trichotomously- 
branching  inflorescence  (O'Connor 
1999). 

No  life  history  information  is 
currently  available  for  this  species 
(USFWS  1996b). 

Ischaemum  byrone  was  historically 
distributed  on  Oahu.  Molokai.  Maui, 
and  Hawaii  Island  (59  FR  10305). 
Currently,  this  species  is  found  on 
Molokai.  Maui,  and  Hawaii  Island.  It 
has  also  been  reported  from 
unconfirmed  sightings  on  Kauai  (HINHP 
Database  2000).  On  Molokai.  there  are  a 
total  of  2  populations  containing 


between  100  to  1.000  individuals 
located  in  Wailau  Valley  and  the  eastern 
edge  of  Kikipua  on  State  and  privately 
owned  lands  (GDSI  2000;  HINHP 
Database  2000), 

Ischaemum  byrone  is  found  in  coastal 
dry  shrubland  or  Artemisia  cliff 
conmiunities.  near  the  ocean,  among 
rocks  or  on  basalt  cliffs  or  talus  slopes, 
and  elevations  between  sea  level  and  75 
m  (0  and  250  fl)  (Gagne  and  Cuddihy 
1999;  O'Connor  1999;  HINHP  Database 
2000).  Associated  taxa  include  Bidens 
molokaiensis  (No  common  name), 
Hedyotis  littoralis,  Lysimachia 
mauritiana,  Fimbrystylis  cymosa,  and 
Pandanus  tectorius  (hala)  (HINHP 
Database  2000). 

The  threats  to  Ischaemum  byrone  on 
Molokai  are  competition  by  non-native 
grasses,  particularly  Digitaria  ciliaris; 
predation  by  goats  and  axis  deer;  and 
elimination  and  degradation  of  habitat 
through  fire  and  residential 
development;  (USFWS  1996b). 

Mariscus  fauriei  (no  common  name) 

Mariscus  fauriei,  a  member  of  the 
sedge  family  (Cyperaceae).  is  a 
perennial  plant  with  somewhat  enlarged 
underground  stems  and  three-angled, 
single  or  grouped  aerial  stems  10  to  50 
cm  (4  to  20  in)  tall.  It  has  leaves  shorter 
than  or  the  same  length  as  the  sterns  1 
to  3,5  mm  (0.04  to  0,1  in)  wide.  This 
species  differs  fttjm  others  in  the  genus 
in  Hawaii  by  its  smaller  size  and  its 
narrower,  flattened,  and  more  spreading 
spikelets  (Koyama  1999;  59  FR  56333). 

Currently,  no  life  history  information 
is  available  for  this  species  (USFWS 
1996b). 

Historically  and  currently,  Mariscus 
fauriei  is  found  on  east  Molokai  and  on 
the  island  of  Hawaii,  This  species  is  no 
longer  extant  on  Lanai,  Currently  on 
Molokai,  one  population  with  20  to  30 
plants  occurs  above  Kamiloloa  on  State- 
owned  land  (HINHP  Database  2000; 
GDSI  2000). 

This  species  typically  grows  in 
Diospyros  sandwicensis  dominated 
lowland  dry  forests,  often  on  a  lava 
substrate,  at  an  elevation  of  207  m  (680 
ft)  (HINHP  Database  2000;  Koyama 
1999).  Associated  species  include 
Canthium  odoratum,  Peperomia  sp,  (ala 
ala  wai  nui),  and  Rauvolfia 
sandiiicensis  (hao)  (HINHP  Database 
2000), 

The  threats  to  Mariscus  fauriei  on 
Molokai  are  predation  and  habitat 
degradation  by  feral  goats  and  axis  deer. 
Because  there  is  only  one  known 
population  on  Molokai,  the  species  is 
threatened  by  the  risk  of  extinction 
through  random  environmental  events 
and  through  reduced  reproductive  vigor 
(USFWS  1996b;  59  FR  56333). 


Marsilea  villosa  (ihi  ihi) 

Marsilea  villas,  a  member  of  the 
family  Marsileaceae,  is  a  perennial 
aquatic  to  semiaquatic  fern  similar  in 
appearance  to  a  four-leaved  clover.  The 
leaves  are  born  in  pairs  along  a  thin 
rhizome.  The  leaves  and  rhizomes  vary 
in  pubescence,  depending  on  the  aridity 
of  the  habitat  at  the  time  of 
development,  A  hard  sporocarp  (hard- 
walled  case  containing  male  and  female 
spores)  is  borne  at  the  base  of  a  leaf  pair. 
The  young  sporocarp,  like  the  rhizome, 
is  covered  with  rust-colored  hairs  which 
are  lost  as  the  sporocarp  matures.  The 
plant  occurs  either  in  scattered  clumps 
or  as  a  dense  interwoven  mat, 
depending  on  the  competition  with 
other  species  for  limited  habitat 
resources.  The  species  is  the  only 
member  of  the  genus  native  to  Hawaii 
and  is  closely  related  to  Marsilea  vestita 
of  the  western  coast  of  the  United  States 
(USFWS  1996c), 

Marsilea  villosa  requires  periodic 
flooding  for  spore  release  and 
fertilization,  then  a  decrease  in  water 
levels  for  the  young  plants  to  establish, 
and  finally  dry  soil  for  sporocarps  to 
mature.  Shading  reduces  vigor  of 
Marsilea  villosa.  No  other  life  history 
information  is  currently  available  for 
this  species  (USFWS  1996c), 

Marsilea  villosa  was  known 
historically  from  Oahu,  Molokai  and 
Niihau.  Currently,  it  is  found  only  on 
Oahu  and  Molokai,  On  Molokai  there 
are  four  populations  with  an 
unspecified  number  of  individuals 
located  at  Kamaka  ipo,  Ilio  Point, 
Kaiehu  Point,  and  from  Kaeo  to  Mokio 
on  State  and  privately  owned  lands 
(HINHP  Database  2000;  GDSI  2000). 

Marsilea  villosa  typically  occurs  in 
shallow  depressions  in  clay  soil,  or 
lithified  sand  dunes  overlaid  with 
alluvial  clay.  All  reported  populations 
occur  at  or  below  150  m  (500  ft) 
elevation.  While  Marsiliea  villosa  can 
withstand  minimal  shading,  it  appears 
most  vigorous  growing  in  open  areas. 
The  associated  native  vegetation  of 
Marsilea  villosa  on  Molokai  includes 
Heteropogon  contortus,  Sida  fallax, 
Waltheria  indica  (uhaloa),  Centaurium 
sebaeoides  (awiwi),  Tetramolopium 
svlvae  (pamakani),  and  Schiedea 
globosa  (USFWS  1996c), 

The  main  reason  for  the  decline  of 
Marsilea  villosa  on  Molokai  is  habitat 
destruction  including  the  destruction  of 
natural  hydrology;  the  encroachment 
and  competition  from  naturalized,  non- 
native  plants  such  as  Cenchrus  ciliaris 
(buffelgrass),  Prosopis  pallida,  Lantana 
camara,  Digitaria  insularis,  and 
Chamaecrista  nictitans  (partridge  pea); 
the  disturbance  of  areas  where  the  plant 


grows  by  off-road  vehicles  or  by  grazing 
cattle  and  axis  deer;  habitat  destruction, 
degradation,  and  fragmentation  through 
development,  fire,  trampling  by  humans 
and  introduced  mammals;  catastrophic 
extinction  from  random  environmental 
events  and  reduced  reproductive  vigor 
due  to  few  populations  and  small 
population  sizes  (USFWS  1996c:  57  FR 
27863). 

Melicope  mucronulata  (no  common 
name) 

Melicope  mucronulata.  a  long-lived 
perennial  of  the  citrus  family  (Rutaceae) 
is  a  small  tree  up  to  13  ft  (4  m)  tall  with 
oval  to  elliptic-oval  leaves.  This  species 
is  distinguished  from  others  in  the 
genus  by  the  grow^th  habit,  the  number 
of  flowers  in  each  flower  cluster,  the 
size  and  shape  of  the  fruit,  and  the 
degree  of  hairiness  of  the  leaves  and 
fruit  walls  (Stone  et  al.  1999). 

Currently,  no  life  history  information 
is  available  for  this  species. 

First  discovered  in  1920  in  Kanaio, 
East  Maui.  Melicope  mucronulata  was 
not  relocated  until  1983.  One 
population  of  two  individuals  was  then 
foimd  two  years  later  in  Kupaia  on  the 
border  of  the  privately  owned  Kamakou 
Preserve  and  the  State's  Molokai  Forest 
Reserve  in  east  Molokai  (GDSI  2000; 
HINHP  Database  2000;  Stone  et  al. 
1999). 

Melicope  mucronulata  occurs  on 
steep,  west-  or  north-facing,  dry  to 
mesic,  forested  lowland  slopes  at 
elevations  of  670  to  870  m  (2,200  to 
2,850  ft).  Associated  native  species 
include  Dodonea  viscosa,  Metrosideros 
polymorpha,  Styphelia  tameiameiae, 
and  Dubautia  linearis  (naenae)  (HINHP 
Database  2000). 

The  major  threat  to  the  continued 
existence  of  this  species  is  catastrophic 
extinction  from  random  environmental 
events  due  to  the  few  extant  populations 
and  small  number  of  individuals. 
Habitat  degradation  by  goats  and  pigs: 
predation  by  goats;  and  competition 
with  non-native  plants,  particularly 
Melinis  minutiflora,  also  pose 
immediate  threats  to  this  species 
(USFWS  1997;  57  FR  20772). 

Neraudia  sericea  (no  common  name) 

Neraudia  sericea,  a  short  lived 
perennial  and  a  member  of  the  nettle 
family  (Urticaceae),  is  a  3  to  5  m  (10  to 
16  ft)  tall  shrub  with  densely  hain,' 
branches.  The  elliptic  or  oval  leaves 
have  smooth  margins  or  slightly  toothed 
margins  on  yoimg  leaves.  The  upper  leaf 
surface  is  moderately  hairy  and  the 
lower  leaf  surface  is  densely  covered 
with  irregularly  curved,  silky  gray  to 
white  hairs  along  the  veins.  The  male 
flowers  may  be  stalkless  or  have  short 


stalks.  The  female  flowers  are  stalkless 
and  have  a  densely  hairy  cah-x  that  is 
either  toothed,  collar-like,  or  divided 
into  narrow  unequal  segments.  The 
fruits  are  achenes  with  the  apical 
section  separated  from  the  basal  portion 
by  a  deep  constriction.  Seeds  are  oval 
with  a  constriction  across  the  upper 
half.  \'eraudia  sericea  differs  from  the 
other  four  closely  related  species  of  this 
endemic  Hawaiian  genus  by  the  density, 
length,  color,  and  posture  of  the  hairs  on 
the  lower  leaf  surface  and  by  its  mostly 
entire  leaf  margins  (Wagner  et  al.  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  generally  unknown 
(USFWS  1999), 

Neraudia  sericea  was  known 
historically  from  Molokai.  Lanai.  Maui, 
and  Kahoolawe  (HINHP  Database  2000). 
Currently,  this  species  is  found  only  on 
Maui  and  Molokai.  On  Molokai.  one 
population  of  50  to  100  individuals  is 
known  from  Makolelau  on  privately 
owned  land  (GDSI  2000:  HINHP 
Database  2000). 

Neraudia  sericea  generally  occurs  in 
lowland  dr\'  to  mesic  Metrosideros 
polymorpha-Dodonaea  viscosa- 
Styphelia  tameiameiae  shrubland  or 
forest  between  670  and  1.370  m  (2.200 
and  4.500  ft)  in  elevation  (HINHP 
Database  2000:  Wagner  et  al.  1999). 
Other  associated  plant  species  include 
Sida  fallax,  Diospyros  sandwicensis, 
Bobea  sp.,  Coprosma  sp..  and  Hedvotis 
sp.  (HINHP  Database  2000). 

The  primary  threats  to  Neraudia 
sericea  on  Molokai  are  habitat 
degradation  by  feral  pigs  and  goats: 
competition  with  the  non-native  plant, 
Melinus  minutiflora;  and  catastrophic 
extinction  through  random 
environmental  events  due  to  the 
vulnerability  of  a  single  population 
(USFWS  1999;  59  FR  56333). 

Peucedanum  sandwicense  (makou) 

Peucedanum  sandwicense,  a  short 
lived  perennial  and  a  member  of  the 
parsley  family  (Apiaceae).  is  a  parsley- 
scented,  sprawling  herb.  Hollow  stems 
arise  from  a  short,  vertical,  perennial 
stem  with  several  fleshy  roots.  This 
species  is  the  only  member  of  the  genus 
in  the  Hawaiian  Islands  (Constance  and 
Affolter  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  generally  unknown 
(USFWS  1995b). 

Historically  and  currently. 
Peucedanum  sandwicense  was  known 
from  Molokai.  Maui,  and  Kauai  (HI.NHP 
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Database  2000).  Discoveries  in  1990 
e.xtended  the  known  distribution  of  this 
species  to  the  island  of  Oahu  (USFVVS 
1995b).  On  Molokai,  five  populations 
are  known  from  private  and  State 
owned  lands  in  Pelekunu  Valley,  on 
Huelo  Islet  and  Mokapu  Islet,  and  State 
owned  lands  managed  by  the  National 
Park  Service  at  Kalaupapa  National 
Historical  Park,  totaling  approximatelv 
50  individuals  (GDSI  2000;  HINHP 
Database  2000;  K.  Wood,  m  Utt.  2000). 

This  species  grows  in  cliff  habitats  in 
brown  soil  and  talus  in  Chamaesyce 
celastroides  var.  amplertans- 
Chenopodium  oahuense  coastal  dr% 
shrubland  or  Diospyros  sandwicensis 
forest  from  sea  level  to  above  900  m 
(3,000  ft)  and  is  associated  with  native 
species  such  as  Eragrostis  sp.  (kawelu), 
Santalum  ellipttcum  (iliahialoe), 
Pritchardta  hillebrandii,  Reynoldsia 
sandwicensis.  Osteomeles 
(wthvUidifoIia.  Scaevola  sehcea.  Senna 
gaudichaudii.  Pittosporum  halophilum. 
Sida  fallax.  Plumbago  zeylanica  (iliee), 
Artemisia  australis  (ahinahina), 
Portulaca  lutea  (ihi),  Lepidium 
bidentatum  var.  o-v\aihiense,  Schiedea 
globosa.  Lipochaeta  mtegrifolia. 
Peperomia  remyi  {No  common  name), 
Plechranthus  pan-tflorus  (ala  ala  wai 
nui),  Dianella  sandwicensis  and 
Metrosideros  polvmorpha  (Constance 
and  Affoher  1999;  LSFVVS  1995b; 
HINHP  Databa.se  2000;  K.  Wood,  in  Utt 
2000). 

Threats  to  Peucedanum  sandwicense 
on  Molokai  are  seed  predation  by  rats 
and  competition  with  the  non-native 
plant  species  Ageratum  conyzoides 
(maile  hohono).  Coronopus  didymus 
(swinecress).  Kalanchoe  pinnata, 
Lantana  camara.  Sfalvastrum 
coromandelinnum  ssp. 
coromandelianum  (false  mallow), 
Mohnda  citnfolia  (Indian  mulberry). 
Plantago  lanceolata  (English  plantain), 
Pluchea  carolinensis  (sourbush). 
Portulaca  oleracea  .  Elaphantnpus 
spicatus  (No  common  name).  Schinas 
terebinth] f alius,  and  Sonchus  oleraceus 
(pualele)  (USFWS  1995b;  59  FR  9304;  K. 
Wood,  in  Utt.  2000). 

Phyliostegia  mannii  (no  common  name) 

Phvllostegia  mannii.  a  nonaromatic: 
member  of  the  mint  family  (Lamiaceae). 
is  a  climbing  vine  with  many-branched, 
four-sided.  hair>'  stems.  The  opposite, 
hair.'  leaves,  which  are  shaped  like 
narrow  triangles  or  narrow  triangular 
ovals  have  coarsely  toothed  margins. 
Clusters  of  four  to  six  white  flowers  are 
arranged  in  each  of  several  false  whorls 
along  an  unbranched  flowering  stem. 
The  ftxiits  are  fleshy,  dark-green  to  black 
nutlets  (dr\'  seeds  with  a  hard  outer 
covering).  This  species  is  distinguished 


from  others  in  the  genus  by  its  hairiness; 
its  thin,  narrow  leaves,  which  are  not 
pinnately  divided;  and  the  usually  six 
flowers  per  false  whorl  in  a  terminal 
inflorescence  (Wagner  et  al.  1999). 

This  species  was  observed  with  fruit 
in  )uly  (USFWS  1996a).  Currently,  no 
additional  life  histon,'  information  is 
available  for  this  species. 

Historically,  Phyliostegia  mannii  was 
found  from  Hanalilolilo  to  Ohialele  on 
East  Molokai  and  at  Ukulele  on  East 
Maui.  It  has  not  been  seen  on  Maui  for 
over  70  years  and  is  apparently 
extirpated  on  that  island  (USFWS 
1996a).  This  species  is  now  known  only 
from  four  individuals  at  Hanalilolilo 
within  Kamakou  Preserve  on  privatelv 
owned  land  (GDSI  2000;  HINHP 
Database  2000). 

Phvllostegia  mannii  grows  in  shaded 
sites  in  sometimes  foggy  and 
windswept,  wet,  open,  Metrosideros 
polvmorpha-dominated  montane  forest 
with  a  native  shrub  and  Cibotium  sp. 
understorv  at  347  m  (1.140  ft)  in 
elevation  "(USFWS  1996a).  Associated 
plant  species  include  Asplenium  sp.  (No 
common  name).  Broussaisia  arguta. 
Cheirodendrun  trig\num.  Coprosma 
nchracea,  Cyanea  sp.,  Dicranopteris 
linearis,  Hedvotis  hillebrandii.  Pipturus 
albidus.  Pouteria  sandwicensis. 
Psychotna  sp..  Touchardia  latifolia. 
Vaccinium  sp..  and  Wikstromia  sp. 
(HINHP  Database  2000). 

The  onlv  known  population  of 
Phvllostegia  mannii  is  threatened  by 
habitat  destruction  and  degradation  by 
feral  pigs.  Because  of  the  small  number 
of  individuals,  a  natural  or  human- 
caused  environmental  event  could 
extirpate  all  or  a  significant  portion  of 
the  population  (USFWS  1996a;  57  FR 
46325) 

Plantago  princeps  (ale) 

Plantago  princeps.  a  short-lived 
member  of  the  plantain  family 
(Plantaginac;eae).  is  a  small  shrub  or 
robust  perennial  herb.  This  species 
differs  from  other  native  members  of  the 
genus  in  Hawaii  by  its  large  branched 
stems,  flowers  at  nearly  right  angles  to 
the  axis  of  the  flower  cluster,  and  fruits 
that  break  open  at  a  point  two-thirds 
from  the  base.  The  four  varieties, 
anomala.  laxiflora.  longibracteata.  and 
princeps.  are  distinguished  bv  the 
branching  and  pubescence  of  the  stems; 
the  size,  pubescence,  and  venation  of 
the  leaves;  the  density  of  the 
inflorescence;  and  the  orientation  of  the 
flowers  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
generally  unknown.  However, 


individuals  have  been  observed  in  fruit 
from  April  through  September  (USFTiVS 
1999). 

Plantago  princeps  is  historically  and 
currently  found  on  Kauai,  Oahu, 
Molokai,  and  Maui.  It  is  no  longer 
extant  on  the  island  of  Hawaii.  Plantago 
princeps  var.  anomala  is  currently 
known  from  Kauai  and  Oahu;  var. 
longibracteata  is  known  from  Kauai  and 
Oahu;  var.  princeps  is  known  from 
Oahu;  and  var.  laxiflora  is  known  from 
Molokai  and  Maui.  On  Molokai.  there  is 
currently  one  remaining  population  of 
Plantago  princeps  var.  laxiflora  with 
five  individuals  in  Kawela  Gulch  on 
privatelv  owned  lands  (GDSI  2000; 
HINHP  Database  2000;  USFWS  1999). 

On  Molokai,  Plantago  princeps  var. 
laxiflora  is  typically  found  on  basalt 
cliffs  in  Metrosideros  polymorpha 
lowland  wet  forest  or  Acacia  koa- 
Metrosideros  polymorpha  montane  wet 
forest  or  Metrosideros  polymorpha 
montane  wet  shrubland,  from  402  to 
2,042  m  (1,320  to  6,700  ft)  elevation 
(Wagner  et  al.  1999).  Associated  plant 
species  include  Eragrostis  variabilis, 
Hedvotis  formosa  (No  common  name), 
and  Dubautia  plantaginea  spp.  humile 
(na  ena  e)  (HINHP  Database  2000; 
USFWS  1999). 

The  primary  threats  to  Plantago 
princeps  var.  laxiflora  on  Molokai  are 
predation  and  habitat  degradation  by 
feral  pigs  and  goats  and  competition 
with  various  non-native  plant  species 
(59  FR  56333;  USFWS  1999). 

Platanthera  holochila  (no  common 
name) 

Platanthera  holochila.  a  short-lived 
perennial  and  a  member  of  the  orchid 
family  (Orchidaceae),  is  an  erect, 
deciduous  herb.  The  stems  arise  from 
underground  tubers,  the  pale  green 
leaves  are  lance  to  egg-shaped  and  the 
greenish-yellow  flowers  occur  in  open 
spikes.  This  is  the  only  species  of  this 
genus  that  occurs  in  the  Hawaiian 
Islands  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown  (USFWS  1999). 

Historically,  Platanthera  holochila 
was  known  from  Maui,  Oahu,  Molokai, 
and  Kauai  (HINHP  Database  2000). 
Currently,  Platanthera  holochila  is 
extant  on  Kauai,  Molokai.  and  Maui 
(HINHP  Database  2000).  On  Molokai, 
one  population  with  less  than  10 
individuals  is  reported  from 
Hanalilolilo  on  the  privately  owned 
land  of  Kamakou  Preserve  (HINHP 
Database  2000;  GDSI  2000). 

Platanthera  holochila  is  found  in 
Metrosideros  polymorpha-Dicranopteris 
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linearis  montane  wet  forest  or 
Metrosideros  polymorpha  mixed 
montane  bog  between  1,048  and  1,515 
m  (3.440  and  4,970  ft)  elevation. 
Associated  native  plants  include 
Cibotium  sp.,  Coprosma  emodeoides 
(nene),  Oreobolus  furcatus  (No  common 
name),  Styphelia  tameiameiae, 
Wikstroemia  sp.,  Scaevola 
chamissoniana  (naupaka  kuahiwi), 
Sadleria  sp.  (amau),  Lythrum 
maritimum  (pukamole),  Deschampsia 
sp.  (hair  grass).  Luzula  hawaiiensis 
(wood  rush),  Sisyrinchium  acre  (mau  u 
la  ili),  Broussaisia  arguta,  Clermorttia 
sp.  (oha  wai),  Lycopodium  cemuum 
(wawae  iole),  Dubautia  scabra  (na  ena 
e),  Polypodium  pellucidum  (ae),  Gahnia 
gahniiformis  (No  common  name),  and 
Vaccinium  reticulatum  (ohelo  ai)(61  FR 
53108;  USFWS  1999). 

The  primary  threats  to  Platanthera 
holochila  on  Molokai  are  habitat 
degradation  and/or  destruction  by  feral 
pigs;  competition  with  non-native 
plants;  and  a  risk  of  extincti(»)  from 
naturally  occurring  events  and/or 
reduced  reproductive  vigor,  due  to  the 
small  number  of  remaining  populations 
and  individuals.  Predation  by  slugs  may 
also  be  a  potential  threat  to  this  species 
(61  FR  53108;  USFWS  1999). 

Schiedea  nuttallii  (no  common  name) 

Schiedea  nuttallii,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
generally  hairless,  erect  subshrub.  This 
species  is  distinguished  from  others  in 
this  endemic  Hawaiian  genus  by  its 
habit,  length  of  the  stem  intemodes, 
length  of  the  inflorescence,  number  of 
flowers  per  inflorescence,  smaller 
leaves,  smaller  flowers,  and  smaller 
seeds  (Wagner  et  al.  1999). 

Little  is  Known  about  the  life  history 
of  Schiedea  nuttallii.  Based  on  field  and 
greenhouse  observations,  it  is 
hermaphroditic  (flowers  contain  both 
sexes)  (Weller  et  al.  1990).  Plants 
located  close  to  the  Makua  rim  on  Oahu 
have  been  under  observation  for  10 
years,  and  they  appear  to  be  long-lived 
(USFWS  1999).  Schiedea  nuttallii 
appears  to  be  an  outcrossing  species. 
Under  greenhouse  conditions,  plants 
fail  to  set  seed  uinless  pollinated, 
suggesting  that  this  species  requires 
insects  for  pollination.  Seedlings  of 
Schiedea  occiirring  in  mesic  or  wet  sites 
are  apparently  consumed  by  introduced 
slugs  and  snails.  These  have  been 
observed  feeding  on  S.  membranacea, 
another  mesic  forest  species  occurring 
on  Kauai.  In  contrast  to  mesic  forest 
species,  Schiedea  occurring  in  dry  areas 
produce  abundant  seedlings  following 
winter  rains,  presiunably  because  there 
are  fewer  alien  consimiers  in  drier  sites 
(USFWS  1999).  Fruits  and  flowers  are 


abundant  in  the  wet  season  but  can  be 
foimd  throughout  the  year  (Kapua 
Kawelo,  U.S.  Dept.  of  Defense,  Army 
Environmental,  in  Utt.  1999).  Little  is 
known  about  the  life  history  of  this 
plant.  Reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown. 

Historically  Schiedea  nuttallii  was 
known  from  scattered  locations  on 
southeastern  Kauai,  Oahu,  Molokai,  and 
Maui  (HINHP  Database  2000).  Currently, 
known  populations  occur  on  Kauai, 
Oahu,  and  Molokai  (USFWS  1999).  On 
Molokai  one  population  with  22 
individuals  of  Schiedea  nuttallii  occurs 
on  the  privately  owned  lands  of  TNCH's 
Kamakou  Preserve  (HINHP  Database 
2000;  GDSI  2000). 

Schiedea  nuttallii  typically  grows  in 
diverse  lowland  mesic  forest,  often  with 
Metrosideros  polymorpha  dominant,  at 
elevations  between  415  and  730  m 
(1,360  and  2,400  ft).  On  Molokai,  the 
population  is  found  at  354  m  (1,160  ft) 
elevation.  Associated  plants  include 
Cyrtandra  hawaiensis  (haiwale), 
Antidesma  sp.,  Psychotria  sp.,  Perottetia 
sandwicensis,  Pisonia  sp.,  and  Hedvotis 
acuminata  (au)  (HINHP  Database  2000). 

Schiedea  nuttallii  on  Molokai  is 
seriously  threatened  by  competition 
with  several  non-native  plants; 
predation  by  the  black  twig  borer,  slugs, 
and  snails;  and  a  risk  of  extinction  from 
naturally  occurring  events  (e.g., 
landslides)  and/or  reduced  reproductive 
vigor  due  to  the  small  number  of 
individuals.  (USFWS  1999;  61  FR 
53108). 

Sesbania  tomentosa  (ohai) 

Sesbania  tomentosa,  a  short  lived 
perennial  and  a  member  of  the  pea 
family  (Fabaceae),  is  typically  a 
sprawling  shrub  but  may  also  be  a  small 
free.  Each  compound  leaf  consists  of  18 
to  38  oblong  to  elliptic  leaflets  which 
are  usually  sparsely  to  densely  covered 
with  silky  hairs.  The  flowers  are  salmon 
tinged  with  yellow,  orange-red,  scarlet 
or  rarely,  pure  yellow.  Sesbania 
tomentosa  is  the  only  endemic 
Hawaiian  species  in  the  genus,  differing 
from  the  naturalized  Sesbania  sesban  by 
the  color  of  the  flowers,  the  longer 
petals  and  calyx,  and  the  nimaber  of 
seeds  per  pod  (Geesink  et  al.  1999). 

The  pollination  biology  of  Sesbania 
tomentosa  is  being  studied  by  David 
Hopper,  a  graduate  student  in  the 
Department  of  Zoology  at  the  University 
of  Hawaii  at  Manoa.  His  preliminary 
findings  suggest  that  although  many 
insects  visit  Sesbania  flowers,  the 
majority  of  successful  pollination  is 
accomplished  by  native  bees  of  the 
genus  Hylaeus  and  that  populations  at 
Kaena  Point  on  Oahu  are  probably 


pollinator  limited.  Flowering  at  Kaena 
Point  is  highest  during  the  winter-spring 
rains,  and  gradually  declines  throughout 
the  rest  of  the  year  "(USFWS  1999). 
Other  aspects  of  this  plant's  life  history 
are  unknown. 

Currently,  Sesbania  tomentosa  occurs 
on  at  least  six  of  the  eight  main 
Hawaiian  Islands  (Kauai,  Oahu, 
Molokai,  Kahoolawe,  Maui,  and  Hawaii) 
and  in  the  Northwestern  Hawaiian 
Islands  (Nihoa  and  Necker).  It  is  no 
longer  extant  on  Niihau  and  Lanai  (59 
FR  56333;  GDSI  2000,  USFWS  1999; 
HINHP  Database  2000).  On  Molokai, 
Sesbania  tomentosa  is  known  from 
eight  populations  with  an  estimated 
total  of  100  to  150  individuals.  Three  of 
the  populations  occur  from  Moomomi  to 
Nenehanaupo  and  five  from  Kamiloloa 
to  Makolekau  on  State  and  privatelv 
owned  lands  (HINHP  Database  2000; 
GDSI  2000). 

Sesbania  tomentosa  is  found  in 
Scaevola  sericea  coastal  dr\'  shrubland 
on  windswept  slopes,  sea  cliffs  and 
weathered  basaltic  slopes  between  sea 
level  and  579  m  (0  and  1,900  ft) 
elevation  (HINHP  Database  2000), 
Associated  plant  species  include 
Lipochaeta  integrifolia,  Jacquemontia 
sandwicensis,  Sida  fallax,  and  Dodonea 
viscosa  (HINHP  Database  2000;  USFWS 
1999). 

The  primary  threats  to  Sesbania 
tomentosa  on  Molokai  are  competition 
with  various  non-native  plant  species 
such  as  Lantana  camara,  and  grass 
species;  habitat  degradation  by  feral 
cattle;  lack  of  adequate  pollination;  seed 
predation  by  rats,  mice  and,  potentially, 
non-native  insects;  and  destruction  by 
random  envfronmental  events  (e.g.,  fire) 
and  bv  human  activities  (e.g.,  use  of  off- 
road  vehicles)  (59  FR  56333;  USFWS 
1999). 

Silene  lanceolata  (no  common  name) 

Silene  lanceolata,  a  member  of  the 
pink  family,  is  an  upright,  perennial 
plant  with  stems  15  to  50  cm  (6  to  20 
in)  long,  which  are  woody  at  the  base. 
The  narrow  leaves  are  smooth  except  for 
a  fringe  of  hairs  near  the  base.  Flowers 
are  arranged  in  open  clusters.  The 
flowers  are  white  with  deeply-lobed, 
clawed  petals.  The  capsule  opens  at  the 
top  to  release  reddish-brown  seeds.  This 
species  is  distinguished  from  S. 
alexandri,  the  only  other  member  of  the 
genus  foimd  on  Molokai,  by  its  smaller 
flowers  and  capsules  and  its  stamens, 
which  are  shorter  than  the  sepals 
(Wagner  et  al.  1999). 

Currently,  no  life  history  information 
is  available  for  this  species  (USFWS 
1996a). 

The  historical  range  of  Silene 
lanceolata  includes  five  Hawaiian 
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Islands:  Kauai.  Oahu,  Molokai.  Lanai. 
and  Hawaii  Island.  Silene  lanceolata  i.s 
presently  extant  on  the  islands  of 
Molokai.  Oahu.  and  Hawaii.  On 
Molokai,  a  single  population  of 
appro.ximately  100  individuals  was 
found  in  1987  on  private  land  near  Puu 
Kolekole  (K.  Wood,  in  litt.  1999;  GDSI 
2000;  USFVVS  1996a). 

On  Molokai.  this  species  grows  on 
cliff  faces  and  ledges  of  gullies  in  dry  to 
mesic  shrubland  at  an  elevation  of  about 
800  m  (2.600  ft)  (USFWS  1996a). 
.Associated  native  plant  species  include 
Dodonea  viscosa,  Styphelia 
tameiameiae .  and  Dubautia  linearis  (K. 
Wood,  in  litt.  1999). 

Habitat  destruction  by  feral  ungulates 
(goats  and  pigs),  wildfires,  and 
competition  by  invading  non-native 
plants  are  immediate  threats  to  Silent- 
lanceolata  on  Molokai  (57  FR  46325; 
USFWS  1996a) 

Spermolepis  hawaiiensis  (no  common 
name) 

Spermolepis  hawaiiensis.  a  member  of 
the  parsley  family  (Apiaceae).  is  a 
slender  annual  herb  with  few  branches. 
Its  leaves,  dissected  into  narrow,  lance- 
shaped  divisions,  are  oblong  to 
somewhat  oval  in  outline  and  grow  on 
stalks.  Flowers  are  arranged  in  a  loose, 
compound  umbrella-shaped 
mflorescence  arising  from  the  stem, 
opposite  the  leaves.  Spermolepis 
hawaiiensis  is  the  only  member  of  the 
genus  native  to  Hawaii.  It  is 
distinguished  from  other  native 
members  of  the  family  by  being  a  non- 
succulent  annual  with  an  umbrella- 
shaped  inflorescence  (Constance  and 
Affolter  1999) 

Little  is  known  about  the  life  history 
of  Spermolepis  hawaiiensis 
Reproductive  cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (USFWS 
1999). 

Historically.  Spermolepis  hawaiiensis 
was  known  from  Kauai,  Oahu,  Lanai 
and  the  island  of  Hawaii  (HINHP 
Database  2000).  Currently,  it  is  extant  on 
Kauai,  Oahu.  Molokai.  Lanai.  Maui,  and 
Hawaii  (GDSI  2000;  59  FR  56333; 
HINHP  Database  2000).  On  Molokai. 
there  is  one  known  population  with 
approximately  600  individuals  on 
privately  owned  land  in  Kamalo 
(HINHPDatabase  2000;  GDSI  2000; 
USFWS  1999). 

Spermolepis  hawaiiensis  is  known 
from  shady  spots  in  Dodonea  viscosa 
lowland  dr\-  shrubland.  at  an  elevation 
of  219  m  (720  ft).  Associated  plant 
species  include  Eragrostis  variabilis. 
Lipochaeta  lavanim  (nehe),  Sida  fallax. 
Myoporum  sandwicensis  (naio). 
Santalum  ellipticum.  and  Heteropogon 


contortus  (HINHP  Database  2000; 
USFWS  1999), 

The  primary  threats  to  Spermolepis 
hawaiiensis  on  Molokai  are  habitat 
degradation  by  feral  goats;  competition 
with  various  non-native  plants  such  as 
Melinis  minutiflora.  Lantana  camara. 
and  grasses;  and  habitat  destruction  and 
extinction  due  to  natural  environmental 
events  such  as  erosion,  landslides,  and 
rockslides  due  to  natural  weathering  (59 
FR  56333;  USFWS  1999), 

Vigna  o-wahuensis  (no  common  name) 

Vigna  o-wahuensis.  a  member  of  the 
pea  family  (Fabaceae),  is  a  slender 
twining  perennial  herb  with  fuzzy 
stems.  Each  leaf  is  made  up  of  three 
leaflets  which  vary  in  shape  from  round 
to  linear,  and  are  sparsely  or  moderately 
covered  with  coarse  hairs.  Flowers,  in 
clusters  of  one  to  four,  have  thin, 
translucent,  pale  yellow  or  greenish 
vellow  petals.  The  two  lowermost  petals 
are  fused  and  appear  distinctly  beaiked. 
The  sparsely  hairy  calyx  has 
asymmetrical  lobes.  The  fruits  are  long 
slender  pods  that  may  or  may  not  be 
slightly  inflated  and  contain  7  to  15  gray 
to  black  seeds.  This  species  differs  from 
others  in  the  genus  by  its  thin  yellowish 
petals,  sparsely  hairy  calyx,  and  thin 
pods  which  may  or  may  not  be  slightly 
inflated  (Geesink  e(  al.  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  generally  unknown 
(USFWS  1999). 

Historically,  Vigna  o-wahuensis  was 
known  from  Niihau,  Oahu.  and  Maui 
(HINHP  Database  2000).  Currently, 
Vigna  o-wahuensis  is  known  from  the 
islands  of  Molokai,  Lanai,  Kahoolawe. 
Maui,  and  Hawaii  (HINHP  Database 
2000).  There  are  no  currently  known 
populations  on  Niihau  (jr  Oahu.  On 
Molokai,  two  populations  with 
approximately  16  individuals  occur  on 
privately  owned  lands  at  Onini  Gulch 
and  Makolelau  (GDSI  2000). 

On  Molokai,  Vigna  o-wahuensis 
occurs  in  dry  to  mesic  grassland  and 
shrubland  from  207  to  256  m  (680  to 
840  ft)  in  elevation  (Geesink  et  al.  1999; 
HINHP  Database  2000).  Associated  plant 
species  include  Chenopodium 
oahuense.  Cypenis  laevigatas. 
Eragrostis  variabilis.  Heteropogon 
contortus.  Ipomoea  sp.  (morning  glory), 
Scaevola  sencea.  Sida  fallax,  Vitex 
rotundifolia  (kolokolo  kahakai), 
Dodonea  viscosa.  and  Styphelia 
tameiameiae  (HINHP  Database  2000; 
USFWS  1999). 

The  primary  threats  to  Vigna  o- 
wahuensis  on  Molokai  are  competition 
with  various  non-native  plant  species; 


and  a  risk  of  extinction  due  to  random 
environmental  events  (primarily  fire), 
and/or  reduced  reproductive  vigor  due 
to  the  small  number  of  existing 
populations  and  individuals  (USFWS 
1999;  59  FR  56333). 

Zanthoxylum  hawaiiense  (ae) 

Zanthoxylum  hawaiiense.  a  long  lived 
perennial,  is  a  medium-size  tree  with 
pale  to  dark  gray  bark,  and  lemon- 
scented  leaves  in  the  rue  family 
(Rutaceae).  Alternate  leaves  are 
composed  of  three  small  triangular-oval 
to  lance-shaped,  toothed  leaves  (leaflets) 
with  surfaces  usually  without  hairs. 
Zanthoxylum  hawaiiense  is 
distinguished  from  other  Hawaiian 
members  of  the  genus  by  several 
characters:  three  leaflets  all  of  similar 
size,  one  joint  on  lateral  leaf  stalk,  and 
sickle-shape  fruits  with  a  rounded  tip 
(Stone  etai.  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  generally  unknown 
(USFWS  1996b). 

Historically,  Zanthoxylum  hawaiiense 
was  known  from  the  islands  of  Kauai, 
Molokai,  Lanai,  southern  and 
southwestern  slopes  of  Haleakala  on 
Maui,  and  Hawaii.  Currently, 
Zanthoxylum  hawaiiense  is  extant  on 
Kauai,  Molokai,  Maui,  and  Hawaii.  On 
Molokai,  the  two  extant  populations 
with  a  total  of  five  individuals  are 
located  at  Makolelau  and  Puu  Hoi  Ridge 
on  private  and  State  lands  (HINHP 
Database  2000;  GDSI  2000). 

On  Molokai,  Zanthoxylum  hawaiiense 
is  found  in  mesic  Metrosideros 
polymorpha  or  Diospyros  sandwicensis 
lowland  dry  forest  with  Nestegis 
sandwicensis  and  Pleomele  auwahiensis 
at  elevations  between  182  and  256  m 
(600  to  840  ft)  (Stone  et  al.  1999;  59  FR 
10305;  HINHP  Database  2000). 
Associated  species  include  Pisonia  sp.. 
Xylosma  hawaiiensis,  Santalum 
ellipticum,  Alphitonia  ponderosa 
(kauila),  Osteomeles  anthyllidifolia, 
Alectryon  macrococcus  (mahoe), 
Charpentiera  sp.  (papala),  Melicope  sp., 
Dodonea  viscosa,  Streblus  pendulinus, 
M\Tsine  lanaiensis  (kolea),  and  Sophora 
chrysophylla  (HINHP  Database  2000). 

The  threats  to  Zanthoxylum 
hawaiiense  on  Molokai  include 
browsing,  grazing,  and  trampling  by 
feral  goats;  competition  with  non-native 
plant  species;  habitat  degradation  and 
destruction  by  humans,  and  extinction 
from  naturally  occurring  events 
(primarily  fire)  and/or  from  reduced 
reproductive  vigor  due  to  the  small 
number  of  individuals  and  populations 
(59  FR  10305;  USFWS  1996b). 


Jederal  Register/Vol.  65,  No,  251 /Friday,  December  29,  2000 / Proposed  Rules 


83173 


A  summary  of  populations  and 
landownership  for  these  40  plant 
species  on  Molokai  is  given  in  Table  3. 


Table  3.— Summary  of  Populations  and  Landownership  for  40  Species  on  Molokai. 


opGCIGS 


Numtjer  of  cur- 
rent populations 


Adenophorus  periens 

Alectryon  macrococcus 

Bidens  wiettkei 

Bnghamia  rockii 

Canavalia  mdokaiensis 

Centauhum  sebaeddes 

Clemiontia  oblongifolia  brevipes  ssp.  ... 

Ctenitis  squamigera 

Cyanea  dunbarii 

Cyanea  grimesiana  ssp.  grimesiana  .... 

Cyanea  mannii 

Cyanea  procera  

Diellia  erecta  

Hedyotis  mannii  

Hesperomannia  artmrescens 

Hibiscus  amottianus  ssp.  immaculatus 

Ischaemum  byrone  

Labordia  triftora 

Lyslmachia  maxima  

Mariscus  fauriei 

Marsilea  villosa  

Melicope  mucronulata 

Melicope  reflexa 

Neraudia  sencea 

Peucedanum  sand¥ncense 

Phyllostegia  mannii 

Plantago  phnceps 

Platanthera  holochila  

Pritchardia  munroi 

Schiedea  lydgatei  

Schiedea  nuttallii 

Schiedea  samientosa 

Sesbania  tomentosa 

Silene  alexandh  

Silene  lanceolata  

Spemic^pis  hawaiiensis  

Stenogyne  bifida 

Tetramotopium  rockii  

Vigna  o-wahuensis  

Zanthoxylum  hawaiiense  


1 

6 

3 

5 

7 

2 

1 

1 

1 

3 

9 

5 

4 

1 

1 

2 

2 

1 

1 

1 

4 

1 

3 

1 

5 

1 

1 

1 

1 

2 

1 

2 

8 

1 

1 

1 

4 

3 

2 

2 


Landownership 


Federal 


State 


X 
X 
X 

X- 


X 
X 
X 
X 
X 


X 
X 
X 


X 
X 
X 
X 


X* 


X 
X 


Pnvate 


X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 

X 


X 
X 
X 

X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


"Some  populations  are  on  State  land  that  Is  managed  by  the  National  Park  Service  at  Kalaupapa  National  Historical  Park 


Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  Section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  coiisidered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Dociunent  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  document,  Adenophorus 
periens,  Alectryon  macrococcus  (as 
Alectryon  macrococcum  var. 
macrococcum  and  Alectryon  mahoe), 
Bidens  wiebkei,  Bnghamia  rockii, 
Canavalia  molokaiensis,  Hedyotis 
mannii  (as  Hedyotis  thyrsoidea  var. 
thyrsoidea).  Hesperomannia 
arborescens  (as  Hesperomannia 


arborescens  var.  bushiana  and  var. 
swezeyi),  Hibiscus  amottianus  ssp. 
immaculatus  (as  Hibiscus 
immaculatus),  Ischaemum  byrone, 
Marsilea  villosa,  Melicope  reflexa  (as 
Pelea  reflexa),  Neraudia  sericea  (as 
Neraudia  kahoolawensis).  Peucedanum 
sandwicense  (as  Peucedanum . 
kauaiense),  Plantago  princeps  (as 
Plantago  princeps  var.  elata,  var. 
laxifolia,  var.  princeps),  Pritchardia 
munroi  (as  Pritchardia  munroii). 
Sesbania  tomentosa  (as  Sesbania  hobdyi 
and  Sesbania  tomentosa  var. 
tomentosa),  Silene  alexandri,  Silene 
lanceolata,  Vigna  o-wahuensis  (as  Vigna 
sandwicensis  var.  heterophylla  and  var. 
sandwicensis),  and  Zanthoxylum 
hawaiiense  (as  Zanthoxylum  hawaiiense 
var.  citiodora)  were  considered 


endangered:  Diellia  erecta  and 
Zanthoxylum  hawaiiense  (as 
Zanthoxylum  hawaiiense  var. 
hawaiiense  and  var.  velutinosum]  were 
considered  threatened;  and,  Labordia 
tri flora,  Melicope  mucronulata  (as  Pelea 
mucronulata),  Plantago  pnnceps  (as 
Plantago  princeps  var.  acaulis.  var. 
denticulata,  and  var.  queleniana).  and 
Tetramolopium  rockii  were  considered 
to  be  extinct.  On  July  1,  1975,  we 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  our 
acceptance  of  the  Smithsonian  report  as 
a  petition  within  the  context  of  Section 
4(c)(2)  (now  Section  4(b)(3))  of  the  Act. 
and  giving  notice  of  our  intention  to 
review  the  status  of  the  plant  taxa 
named  therein.  As  a  result  of  that 
review,  on  June  16.  1976,  we  published 
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a  proposed  rule  in  the  Federal  Register 

(41  FR  24523)  to  determine  endangered 
status  pursuant  to  Section  4  of  the  Act 
for  approximately  1.700  vascular  plant 
taxa.  including  all  of  the  above  tajca 
except  Labordia  thflora.  The  list  of 
1.700  plant  taxa  was  assembled  on  the 
basis  of  comments  and  data  received  by 
the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
\o.  94-51  and  the  |uly  1.  1975.  Federal 
Register  publication 

General  comments  received  in 
response  to  the  1976  proposal  are 


summarized  in  an  April  26.  1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978.  amendments  to  the  Act 
required  that  all  proposals  over  two 
vears  old  be  withdrawn.  A  one-year 
grace  period  was  given  to  proposals 
alreadv  over  two  years  old.  On 
December  10,  1979,  we  published  a 
notice  in  the  Federal  Register  (44  FR 
7079B)  withdrawing  the  portion  of  the 
lunc  lb.  197fi.  proposal  that  had  not 
been  made  final,  along  with  four  other 
proposals  that  had  expired.  The  Service 
published  updated  notices  of  review  for 


plants  on  December  15.  1980  (45  FR 
82479),  September  27,  1985  (50  FR 
39525),  February  21,  1990  (55  FR  6183), 
September  30,  1993  (58  FR  51144).  and 
Febmarv-  28,  1996  (61  FR  7596).  and 
September  19,  1977  (62  FR  49398).  A 
summary  of  the  status  categories  for 
these  40  plant  species  in  the  1980-1996 
notices  of  review  can  be  found  in  Table 
4(a).  We  listed  the  40  species  as 
endangered  or  threatened  between  1991 
and  1999.  A  summary  of  the  listing 
actions  can  be  found  in  Table  4(b). 


Table  4(a).— Summary  of  Candidacy  Status  for  40  Plant  Species  on  Molokai 


Species 


1980 


Federal  Register  Notice  of  Review 
1985 


1990 


1993 


1996 


Adenophorus  penens    

Alectryon  macrococcus 

Bidens  wiebkei  

Bnghamia  rockn  

Canavalia  molokaiensis  

Centauiium  sebaeoides 

Clermontia  oblongifolo  ssp   brevipes  ... 

Ctenitis  squamigera       

Cyanea  dunbam 

Cyanea  gnmesiana  ssp   gnmesiana    ... 

Cyanea  mannu      

Cyanea  procera     , 

Diellia  erecta         .'. 

Hedyotis  mannu     

Hesperomannia  arborescens 
Hibiscus  amottianus  ssp  immaculatus 

Ischaemum  byrone  

Labordia  tnflora     

Lysmachia  maxima  

Manscus  faunei     , 

Marsilea  villosa      

Melicope  mucronulata   

Melicope  reflexa  

Neraudia  sencea  , 

Peucedanum  sandwicense 

Phyllostegia  mannii , 

Plantago  pnnceps        

Platanthera  holochtia     

Pntchardia  munroi 

Schiedea  lydgatei 

Schiedea  nuttalln  

Schiedea  sarmentosa    

Sesbania  tomentosa     , 

Silene  alexandn  

Silene  lanceolata  

Spemnolepis  hawanensis  

Stenogyne  bifida  

Tetramolopium  rockii 

Vigna  o-wahuensis 

Zanthoxylum  hawaiiense  


CI 
CI 
CI 
CI 
CI 


C1 
C1 


CI 
cr 

CI 
CI 
CI 
C2 


CI 
01 
01 
3A 
02 


02 
01 
01 


cr 

CI 
01 


01 
01 

01 


CI 
C1 
CI 
CI 
C1 


CI 


CI 


01 

cr 

CI 
CI 
C1 
C2 


01 

CI 
C1 
3A 
C2 


02 

C1 
C1 
CI 


cr 

C1 
CI 


CI 
CI 
CI 


01 
01 
01 
01 
01 
01 
01 
01 


01 

01* 

01 

01 

01 

01 

01 


02 
01 
01 
01 
01 
01 
02 
01 
01 
01 
01 
01 


02 
CI 
01 
01 
01 
CI 
01 
01 
CI 


02 


C2 


C2 


C2 
02 


Key: 

C:  Taxa  for  which  the  Service  nas  on  file  sufficient  information  on  the  biological  vulnerability  and  threat(s)  to  support  proposals  to  list  them  as 
endangered  or  threatened  species  (The  1996  Notice  of  Review  discontinued  the  use  of  different  categones  of  candidates  (as  descritjed  tjelow; 
candidates  were  redefine<j  as  species  meeting  the  definition  of  former  Cl  species  ) 

Cl  Taxa  for  which  the  Service  has  on  file  enough  sufficient  information  on  biological  vulnerability  and  threat(s)  to  support  proposals  to  list 
them  as  endangered  or  threatened  species 

cr   Taxa  of  known  vulnerable  status  in  the  recent  past  that  may  already  have  become  extinct 

C2  Taxa  for  which  there  is  some  evidence  of  vulnerability,  but  for  which  there  are  not  enough  data  to  support  listing  proposals  at  this  time. 

3A  Taxa  for  which  the  Service  has  persuasive  evidence  of  extinction   If  rediscovered,  such  taxa  might  acquire' high  prionty  for  listing. 


Federal  Register  Notices  of  Review 
1980:  45  FR  82479 


1985:  50  FR  39525 
1990:  55  FR6183 


1993:  58  FR  51144 
1996:  61  FR  7596 
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Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 


expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  each  plant 
was  listed,  we  determined  that 
designation  of  critical  habitat  was 
prudent  for  one  of  these  plants 
(Labordia  triflora)  and  not  prudent  for 
the  other  39  plants  because  it  would  not 
benefit  the  plant  and/or  would  increase 
the  degree  of  threat  to  the  species. 

The  not  prudent  determinations  were 
challenged  in  Conservation  Council  for 
Hawaii  V.  Babbitt.  2  F.  Supp.  2d  1280 
(D.  Haw.  1998).  On  March  9.  1998.  the 


United  States  District  Court  for  the 
District  of  Hawaii  (the  Court)  directed 
us  to  review  the  prudency 
determinations  for  245  listed  plant 
species  in  Hawaii,  including  these  39 
species.  Among  other  things,  the  Court 
held  that  in  most  cases  we  did  not 
sufficiently  demonstrate  that  the  species 
are  threatened  by  human  activity  or  that 
such  threats  would  increase  with  the 
designation  of  critical  habitat.  The  Court 
also  held  that  we  failed  to  balance  any 
risks  of  designating  critical  habitat 
against  any  benefits  [Id.  at  1283-1285). 


Table  4(b).— Summary  of  Listing  Actions  for  40  Plant  Species  on  Molokai 


Species 


Adenophorus  periens 

Alectryon  macrococcus 

Bidens  wiebkei 

Bnghamia  rockii 

Canavalia  molokaiensis 

Centaunum  sebaeoides 

Clermontia  oblongifolia  ssp.  brevipes  ... 

Ctenitis  squamigera 

Cyanea  dunt^rii 

Cyanea  gnmesiana  ssp.  gnmesiana  .... 

Cyanea  mannii 

Cyanea  procera  

Diellia  erecta 

Hedyotis  mannii 

Hesperomannia  artmrescens 

Hibiscus  amottianus  ssp.  immaculatus 

Ischaemum  byrone  

Latxjrdia  triflora 

Lysmachia  maxima  

Manscus  fauriei 

Marsilea  villosa  

Melicope  mucronulata 

Melicope  reflexa 

Neraudia  sericea 

Peucedanum  sandwicense 

Phyllostegia  mannii 

Plantago  pnnceps 

Platanthera  holochila  

Pritchardia  munroi 

Schiedea  lydgatei  

Schiedea  nuttallii 

Schiedea  sarmentosa 

Sest>ania  tomentosa 

Silene  alexandn 

Silene  lanceolata  

Spermolepis  hawaiiensis 

Stenogyne  bifida 

Tetramolopium  rockii  

Vigna  o-wahuensis  

Zanthoxylum  hawaiiense  

Key: 

E=Endangered 
T=Threatened 


Proposed  rule 

Final  rule 

Federal 

status 

Date 

Federal 
Register 

Date 

Federal 
Register 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

E 

05/24/91 

56  FR  23842 

05/15/92 

57  FR  20772 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

09/28/90 

55  FR  39664 

10/29/91 

56  FR  55770 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

06/24/93 

58  FR  34231 

09/09/94 

59  FR  49025 

E 

10/02/95 

60  FR  51436 

10/10/96 

61  FR  53130 

E 

.     10/02/95 

60  FR  51417 

10/10/96 

61  FR  53108 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

09/20/91 

56  FR  47718  , 

10/08/92 

57  FR  46325 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

10/14/92 

57  FR  47028 

03/28/94 

59  FR  14482 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

12/17/92 

57  FR  59951 

03/04/94 

59  FR  10305 

E 

05/15/97 

62  FR  26757 

09/03/99 

64  FR  48307 

E 

10/02/95 

60  FR  51436 

10/10/96 

61  FR  53130 

E 

12/17/92 

57  FR  59951 

03/04/94 

59  FR  10305 

E 

02/15/91 

56  FR  6349 

06/22/92 

57  FR  27863 

E 

05/24/91 

56  FR  23842 

05/15/92 

57  FR  20772 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

T 

10/30/91 

56  FR  55862 

02/25/94 

59  FR  9304 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

E 

10/02/95 

60  FR  51417 

10/10/96 

61  FR  53108 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

10/02/95 

60  FR  51417 

10/10/96 

61  FR  53108 

E 

10/02/95 

60  FR  51436 

10/10/96 

61  FR  53130 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

T 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  56333 

E 

12/17/92 

57  FR  59951 

03/04/94 

59  FR  10305 

Regarding  our  determination  that 
designating  critical  habitat  would  have 
no  additional  benefits  to  the  species 
above  and  beyond  those  already 
provided  through  the  section  7 


consultation  requirement  of  the  Act.  the 
Court  ruled  that  we  failed  to  consider 
the  specific  effect  of  the  consultation 
requirement  on  each  species  [Id.  at 
1286-88).  In  addition,  the  Court  stated 


that  we  did  not  consider  benefits 
outside  of  the  consultation 
requirements.  In  the  Court's  view,  these 
potential  benefits  include  substantive 
and  procedural  protections.  The  Court 
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held  that  substantively,  designation 
establishes  a  "unifonn  protection  plan" 
prior  to  consultation  and  indicates 
where  compliance  with  section  7  of  the 
Act  is  required.  Procedurally,  the  Court 
stated  that  the  designation  of  critical 
habitat  educates  the  public  and  State 
and  local  governments  and  affords  them 
an  opportunity  to  participate  in  the 
designation  [Id.  at  1288).  The  Court  also 
stated  that  private  lands  may  not  be 
e.xcluded  from  critical  habitat 
designation  even  though  section  7 
requirements  apply  only  to  Federal 
agencies.  In  addition  to  the  potential 
benefit  of  informing  the  public  and  State 
and  local  governments  of  the  listing  and 
of  the  areas  that  are  essential  to  the 
species'  conser\'ation,  the  Court  found 
that  there  may  be  Federal  activity  on  the 
private  property  in  the  future,  even 
though  no  such  activity  may  be 
occurring  there  at  the  present  (Id.  at 
1285-88). 

On  August  10.  1998.  the  Court 
ordered  us  to  publish  proposed  critical 
habitat  designations  or  non-designations 
for  at  least  100  species  by  November  30. 
2000.  and  to  publish  proposed 
designations  or  non-designations  for  the 
remaining  145  species  bv  April  30,  2002 
(24  F.  Supp.  2d  1074) 

At  the  time  we  listed  Labordia  triflora 
(64  FR  48307)  we  determined  that 
designation  of  critical  habitat  was 
prudent  and  that  we  would  develop 
critical  habitat  designations  for  this 
tcixon.  along  with  nine  others,  at  the 
same  time  we  developed  designations 
for  the  245  Hawaiian  plant  species.  This 
timetable  was  challenged  in 
Conservation  Council  for  Hawaii  v. 
Babbitt.  Civ.  No.  99-00283  HG  (D.  Haw 
Aug.  19,  1999,  Feb.  16.  2000,  and  March 
28,  2000).  The  Court  agreed,  however, 
that  it  was  reasonable  for  us  to  integrate 
these  ten  Maui  Nui  (Maui.  Lanai, 
Molokai,  and  Kahoolawe)  plant  taxa 
into  the  schedule  established  for 
designating  critical  habitat  for  the  other 
245  Hawaiian  plants,  and  ordered  us  to 
publish  proposed  critical  habitat 
designations  for  the  ten  Maui  Nui 
species  by  November  30,  2000,  and  to 
publish  final  critical  habitat 
designations  by  November  30,  2001 
This  notice  responds  to  the  Court 
orders. 

On  November  30,  1998.  we  published 
a  notice  in  the  Federal  Register 
requesting  public  comments  on  our 
reevaluation  of  whether  designation  of 
critical  habitat  is  prudent  for  the  245 
Hawaiian  plants  at  issue  (63  FR  65805) 
The  comment  period  closed  on  March  1 , 
1999.  and  was  reopened  from  March  24. 
1999.  to  May  24.  1999  (64  FR  14209) 
We  received  over  100  responses  from 
individuals,  non-profit  organizations. 


the  State  of  Hawaii's  Division  of 
Forestry  and  Wildlife,  county 
governments,  and  Federal  agencies  (U.S. 
Department  of  Defense — Armv.  Navy. 
Air  Force).  Only  a  few  responses  offered 
information  on  the  status  of  individual 
plant  species  or  on  current  management 
actions  for  one  or  more  of  the  245 
Hawaiian  plants.  While  many  of  the 
respondents  expressed  support  for  the 
designation  of  critical  habitat  for  245 
Hawaiian  plants,  more  than  80  percent 
opposed  the  designation  of  critical 
habitat  for  these  plants.  In  general,  these 
respondents  opposed  designation 
because  they  believed  it  will  cause 
economic  hardship,  chill  cooperative 
projects,  polarize  relationships  with 
hunters,  or  potentially  increase  trespass 
or  vandalism  on  private  lands.  In 
addition,  commenters  also  cited  a  lack 
of  information  on  the  biological  and 
ecological  needs  of  these  plants  which, 
they  suggested,  may  lead  to  designation 
based  on  guesswork.  The  respondents 
who  supported  the  designation  of 
critical  habitat  cited  that  designation 
will:  provide  a  uniform  protection  plan 
for  the  Hawaiian  Islands;  promote 
funding  for  management  of  these  plants; 
educate  the  public  and  State 
government:  and  protect  partnerships 
with  landowners  and  build  trust. 

On  February'  18.  2000.  we  mailed 
letters  to  over  100  landowners  on  the 
island  of  Molokai  requesting  any 
information  considered  germane  to  the 
management  of  any  of  the  255  plants  on 
his/her  property,  and  containing  a  copy 
of  the  November  30.  1998.  Federal 
Register  notice,  a  map  showing  the 
general  locations  of  the  plants  that  may 
be  on  his/her  property,  and  a  handout 
containing  general  information  on 
critical  habitat.  We  received  25  written 
responses  to  our  landowner  mailing 
with  varying  types  of  information  on 
their  current  land  management 
activities.  Some  landowners  reported 
that  they  are  not  conducting 
conservation  management  actions  on 
their  lands  while  others  provided 
information  on  various  activities  such  as 
fencing,  weeding,  ungulate  control, 
hunting,  control  of  human  access, 
scientific  research,  tire  control,  and 
propagation  and/or  planting  of  native 
plants.  We  held  one  open  house  on  the 
island  of  Molokai,  at  the  Mitchell 
Pauole  Community  Center,  on  March 
15,  2000.  to  meet  one-on-one  with  local 
landowners  and  other  interested 
members  of  the  pubjic.  A  total  of  14 
people  attended  the  open  house.  In 
addition  we  met  with  Maui  Countv 
Division  of  Forestry  and  Wildlife  staff 
and  discussed  their  management 
activities  on  Molokai. 


On  November  7,  2000.  we  published 
the  first  of  the  court-ordered  prudency 
determinations  and  proposed  critical 
habitat  designations  for  Kauai  and 
Niihau  plants  (65  FR  66808).  The 
prudency  determinations  and  proposed 
critical  habitat  designations  for  Maui 
and  Kahoolwe  plants  were  published  on 
December  18,  2000  (65  FR  79192).  and 
for  Lanai  plants  on  December  27,  2000. 
In  those  proposals  we  determined  that 
critical  habitat  was  prudent  for  19 
species  [Adenophorus  periens, 
Alectryon  macrococcus,  Centarium 
sebaeoides.  Ctenitis  squamigera,  Cyanea 
grimesiana  ssp.  grimesiana,  Diellia 
erecta,  Hedyotis  mannii, 
Hesperomannia  arborescens, 
Ischaemum  byrone,  Melicope 
mucronulata,  Neraudia  sericea, 
Peucedanum  sandwicense,  Plantago 
princeps,  Platanthera  holochila, 
Schiedea  nuttallii,  Sesbania  tomentosa, 
Spermolepis  hawaiiensis,  Vigna- 
owahuensis.  and  Zanthoxylum 
hawaiiense]  that  occur  on  Molokai  as 
well  as  on  Kauai.  Niihau,  Maui, 
Kahoolawe,  and/or  Lanai. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  tbe  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  tbrough  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "*   *   *  the 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 


Federal  Register /Vol.  65,  No.  251 /Friday,  December  29,  2000  /  Proposed  Rules 


83177 


of  those  physical  or  biological  featiues 
that  were  the  basis  for  determining  the 
habitat  to  be  critical."  Aside  fi-om  the 
added  protection  that  may  be  provided 
under  section  7,  the  Act  does  not 
provide  other  forms  of  protection  to 
lands  designated  as  critical  habitat. 
BecauLse  consultation  under  section  7  of 
the  Act  does  not  apply  to  activities  on 
private  or  other  non-Federal  lands  that 
do  not  involve  a  Federal  nexus,  critical 
habitat  designation  would  not  afford 
any  additional  protections  under  the 
Act  against  such  activities. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court— ordered  deadlines, 
we  will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and 
thus  must  base  our  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  genigraphic  area 
occupied  by  the  species,  w4  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements  ,  as 
defined  at  50  CFR  424.12(b),  that 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 


commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

The  Service's  Policy  on  Information 
Standards  Under  the  Endangered 
Species  Act,  published  in  the  Federal 
Register  on  July  1,  1994  (Vol,59,  p. 
34271),  provides  criteria,  establishes 
procedures,  and  provides  guidemce  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  It  requires 
Service  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  states  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials  (i.e.,  gray 
literature). 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understemd  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  take  probibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 


available  to  these  plamiing  efforts  calls 
for  a  different  outcome. 

A.  Prudency  Redeterminations 

As  previously  stated,  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(i)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degr.-e  of  such 
threat  to  the  species;  or  (ii)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species  (50  CFR 
424.12(a)(1)). 

To  determine  whether  critical  habitat 
would  be  prudent  for  each  of  the  20 
species  at  issue,  we  analyzed  the 
potential  threats  and  benefits  for  each 
species  in  accordance  with  the  court's 
order.  Due  to  low  numbers  of 
individuals  and/or  populations  and 
their  inherent  immobility,  the  20  plants 
may  be  vulnerable  to  unrestricted 
collection,  vemdalism,  or  disturbance. 
We  have  examined  the  evidence 
currently  available  for  each  of  these  taxa 
and  have  found  specific  evidence  of 
taking,  vandalism,  collection  or  trade  for 
one  species  of  Pritchardia,  the  native 
palm  on  Molokai.  At  the  time  of  listing, 
we  determined  that  designation  of 
critical  habitat  was  not  prudent  for 
Pritchardia  munroi  because  it  would 
increase  the  degree  of  threat  from 
vandalism  or  collecting,  and  would 
provide  no  benefit  (57  FR  46325). 
Recently  we  received  information  on  the 
commercial  trade  in  palms  conducted 
through  the  internet  (Grant  Canterbury. 
USFWS,  in  litt.  2000).  Several  nurseries 
advertise  and  sell  seedlings  and  yoimg 
plants,  including  13  species  of  Hawaiian 
Pritchardia.  Seven  of  these  species  are 
federally  protected.  ii\cluding 
Pritchardia  munroi.  In  light  of  this 
information,  we  believe  that  designation 
of  critical  habitat  would  likely  increase 
the  threat  from  vandalism  or  collection 
to  this  species  of  Pritchardia  on 
Molokai.  First,  it  is  easy  to  identify,  and 
second,  it  may  be  attractive  to  collectors 
of  rare  palms  either  for  their  personal 
use  or  to  trade  or  sell  for  personal  gain 
(Johnson  1996).  We  believe  that  the 
evidence  shows  that  this  species  of 
palm  may  be  attractive  to  such 
collectors.  The  final  listing  rule  for  this 
species  contained  only  general 
information  on  its  distribution,  but  the 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  would  make  this 
species  more  vulnerable  to  incidents  of 
vandalism  or  collection,  and  therefore, 
make  recovery  more  difficult  and 
contribute  to  the  decline  of  this  species 
(57  FR  46325). 
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In  addition,  we  believe  that 
designation  would  not  provide 
significant  benefits  that  would  outweigh 
these  increased  risks.  First.  Pritchardia 
inunroi  does  not  occur  on  Federal  land 
The  private  land  where  it  is  found  is 
zoned  for  agriculture,  though  the  single 
tree  has  been  fenced  (HlNfHP  Database 
2000).  In  addition,  this  species  is  found 
in  a  small  ravine  in  an  area  that  is 
remote  and  inaccessible  to  standard 
vehicles.  It  is.  therefore,  unlikely  that 
the  land  on  which  it  is  found  will  be 
developed.  Since  there  does  not  appear 
to  be  any  actions  in  the  future  that 
would  involve  a  Federal  agency, 
designation  of  critical  habitat  would  not 
provide  any  additional  protection  to  the 
species  that  it  does  not  already  have 
through  listing  alone.  If  however  in  the 
future  any  Federal  involvement  did 
occur,  such  as  through  the  permitting 
process  or  funding  by  the  U.S. 
Department  of  Agriculture,  the  U.S. 
Department  of  Interior,  the  Corps 
through  section  404  of  the  Clean  Water 
Act.  the  U.S.  Federal  Department  of 
Housing  and  Urban  Development  or  the 
Federal  Highway  Administration,  the 
actions  would  be  subject  to  consultation 
under  section  7  of  the  Act. 

We  acknowledge  that  critical  habitat 
designation,  in  some  situations,  may 
provide  some  value  to  the  species,  for 
example,  by  identifying  areas  important 
for  conservation  and  calling  attention  to 
those  areas  in  need  of  special 
protection.  However,  for  this  species, 
we  believe  that  the  benefits  of 
designating  critical  habitat  do  not 
outweigh  the  potential  increased  threats 
from  vandalism  or  collection.  Given  all 
of  the  above  considerations,  we  propose 
that  designation  of  critical  habitat  for 
Pritchardia  munroi  is  not  prudent. 

We  examined  the  evidence  for  the 
other  19  taxa  and  have  not,  at  this  time, 
found  specific  evidence  of  taking, 
vandalism,  collection  or  trade  of  these 
taxa  or  of  similarly  situated  species. 
Consequently,  while  we  remain 
concerned  that  these  activities  could 
potentially  threaten  these  19  plant 
species  in  the  future,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  any  of  these  species  are 
currently  threatened  by  taking  or  other 
human  activity,  which  threats  would  be 
exacerbated  by  the  designation  of 
critical  habitat. 

In  the  absence  of  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  The 
potential  benefits  include:  (1)  Triggering 
section  7  consultation  in  new  areas 


where  it  would  not  otherwise  occur 
because,  for  example,  it  is  or  has 
become  unoccupied  or  the  occupancy  is 
in  question;  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  county  governments  or  private 
entities;  and,  (4)  preventing  people  from 
causing  inadvertent  harm  to  the  species. 

In  the  case  of  these  19  species,  there 
would  be  some  benefits  to  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
riMquirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  affects  critical 
habitat.  At  least  four  of  these  species  are 
reported  frcjm  Federal  lands  or  lands 
under  Federal  jurisdiction  [Canavalia 
molokaiensis.  Centaurium  sebaeoides. 
Ppucedanum  sandwicense.  and 
Tetramalopium  rackji]  (see  Table  3). 
where  most  actions  would  be  subject  to 
section  7.  While  a  majority  of  these 
species  are  located  exclusively  on  non- 
Federal  lands  with  limited  Federal 
activities,  there  could  be  Federal  actions 
affecting  these  lands  in  the  future. 
While  a  critical  habitat  designation  for 
habitat  currently  occupied  bv  these 
species  would  be  unlikely  to  change  the 
section  7  consultation  outcome  because 
an  action  that  destroys  or  adversely 
modifies  such  critical  habitat  would 
also  be  likely  to  result  in  jeopardy  to  the 
species,  there  may  be  instances  where 
section  7  consultation  would  be 
triggered  only  if  critical  habitat  were 
designated.  There  also  may  be  some 
educational  or  informational  benefits  to 
the  designation  of  critical  habitat. 
Educational  benefits  include  the 
notification  of  land  owners,  land 
managers,  and  the  general  public  of  the 
importance  of  protecting  the  habitat  of 
these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  requirements. 

Therefore,  we  propose  that  critical 
habitat  is  prudent  for  19  plant  species: 
Bidens  wiebkei,  Brighamia  rockii, 
Canavalia  molokaiensis,  Clermontia 
oblongifolia  ssp.  brevipes.  Cyanea 
dunbarii.  Cyanea  mannii,  Cyanea 
procera,  Hibiscus  arnottianus  ssp. 
immaculatus,  Lysimachia  maxima, 
Mariscus  fauriei,  Marsilea  villosa, 
Melicope  reflexa,  Phyllostegia  mannii, 
Schiedea  lydgatei,  Schiedea 
sarmentosa.  Silene  alexandri,  Silene 
lanceolata,  Stenogyne  bifida,  and 
Tetramolopium  rockii. 

B.  Primary  Constituent  Elements 

In  accordance  with  section  4(b)(2)  of 
the  Act  and  regulations  at  50  CFR 
424.12.  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 


determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  that  are  essential  to  the 
conservation  of  the  species  and  that  mav 
require  special  management 
considerations  or  protection.  Such 
requirements  include,  but  are  not 
limited  to,  space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

As  stated  above  in  the  discussion 
about  each  of  the  32  species,  very  little 
is  known  about  the  specific  physical 
and  biological  requirements  of  these 
species.  As  such,  we  are  proposing  to 
define  the  primary  constituent  elements 
on  the  basis  of  general  habitat  features 
of  the  areas  in  which  the  plant  species 
are  currently  found,  such  as  the  type  of 
plant  community  and  their  physical 
location  (e.g.,  steep  rocky  cliffs,  talus 
slopes,  stream  banks)  and  elevation. 
Therefore,  the  descriptions  of  the 
physical  elements  of  the  locations  of 
each  of  these  species  and  the  plant 
community  associated  with  the  species, 
as  described  in  the  SUPPLEMENTARY 
information:  Discussion  of  the  Plant 
Taxa  section  above,  constitute  the 
primary  constituent  elements  for  these 
species. 

C.  Methods  for  Selection  of  Areas  for 
Proposed  Critical  Habitat  Designations 

Critical  habitat  is  defined  as  the 
specific  areas  within  the  geographic  area 
occupied  by  the  species,  at  the  time  it 
is  listed  in  accordance  with  the 
provisions  of  section  4  of  the  Act,  on 
which  are  found  those  physical  and 
biological  featiires  (I)  essential  to  the 
conservation  of  the  species  and  (11) 
which  may  require  special  management 
considerations  or  protection  (16  U.S.C. 
1532(5){A)(i)).  As  discussed  above,  very 
little  is  known  about  the  specific 
physical  and  biological  requirements  of 
most  of  these  40  species.  Therefore,  we 
have  defined  primary  constituent 
elements  based  on  the  general  habitat 
features  of  the  areas  in  which  they 
currently  occur  such  as  the  type  of  plant 
community  the  plants  are  growing  in, 
their  physical  location  [e.g.,  steep  rocky 
cliffs,  talus  slopes,  stream  banks),  and 
elevation.  The  areas  we  are  proposing  to 
designate  as  critical  habitat  provide 
some  or  all  of  the  habitat  components 
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essential  for  the  conservation  of  the 
plant  species. 

Critical  habitat  may  also  include  areas 
outside  the  geographic  area  presently 
occupied  by  a  species  upon 
determination  that  such  areas  are 
essential  to  the  conservation  of  the 
species  (16  U.S.C.  1532  (5)(A)(ii)).  This 
may  include,  for  example,  potentially 
suitable  unoccupied  habitat  that  is 
important  to  the  recovery  of  the  species. 
However,  we  have  not  included  such 
areas  in  the  proposed  designations  for 
these  species  because  of  our  limited 
knowledge  of  the  historical  range  (the 
geographical  area  outside  the  area 
presently  occupied  by  the  species),  and 
our  lack  of  more  detailed  information  on 
the  specific  physical  or  biological 
features  essential  for  the  conservation  of 
the  species  that  would  be  needed,  for 
instance,  to  determine  where  to 
reintroduce  a  species. 

The  historical  (pre-1970)  or  even  post- 
1970  records  for  a  species  may  be  based 
on  herbarium  specimens  that  contain 
only  the  most  rudimentary  collection 
information,  such  as  only  the  name  of 
the  island  from  which  the  specimen  was 
collected  or  a  general  place  name  {e.g., 
East  Molokai,  Kamakou,  Pelekunu).  In 
the  main  Hawaiian  Islands,  climatic  and 
ecological  conditions  such  as  rainfall, 
elevation,  slope,  aspect,  etc.,  may  vary 
dramatically  within  a  relatively  short 
distance.  Therefore  a  simple  place  name 
does  not  provide  adequate  information 
on  the  physical  and  biological  features 
that  may  have  occurred  there  or  may 
occur  there  now. 

The  unpredictable  distribution  of 
Hawaiian  plant  species  also  makes  it 
difficult  to  designate  potentially  suitable 
unoccupied  habitat.  For  example, 
currently  a  species  may  be  known  from 
northern  and  southern  (or  eastern  and 
western)  locations  on  an  island  but  not 
from  intervening  locations  in  similar 
habitat.  Based  on  the  best  available 
information,  we  are  unable  to  determine 
whether  a  species  once  occurred  in  the 
intervening  areas  and  disappeared  from 
there  prior  to  Polynesian  or  European 
times  (thus  never  having  been  collected 
or  documented  there)  or  simply  never 
occurred  there. 

We  consider  reintroduction  (the 
planting  of  propagated  individuals  or 
seedlings  into  an  area)  to  be  an 
acceptable  method  to  try  to  achieve 
plant  species  recovery.  However,  native 
plant  reintroductions  are  difficult  and 
successful  efforts  are  not  common.  We 
do  not  know  enough  about  these  40 
species  to  identify  areas  where 
reintroductions  are  likely  to  be 
successful.  We  will  conttiiue  to  support 
experimental  efforts  to  reintroduce 
species  that  may  eventually  provide  us 


with  additional  information  on  the 
physical  and  biological  features 
essential  to  the  conservation  of  these 
species,  and  thus,  may  eventually  result 
in  identification  of  unoccupied  habitat 
for  future  designation. 

As  required  by  the  Act  and 
regulations  (section  4  (b)  (2)  and  50  CFR 
424.12)  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  those  physical  and 
biological  features  that  are  essential  for 
the  survival  and  recovery  of  the  40  plant 
species.  This  information  included  site- 
specific  species  information  from  the 
Hawaii  Natural  Heritage  Program 
(HINHP)  and  our  rare  plant  database, 
species  information  from  the  Center  for 
Plant  Conservation's  (CPC)  rare  plant 
monitoring  database  housed  at  the 
University  of  Hawaii's  Lyon  Arboretum, 
recent  biological  surveys  and  reports, 
our  recovery  plans  for  39  of  these  40 
species,  discussions  with  botanical 
experts,  and  recommendations  (see 
below)  from  the  Hawaii  and  Pacific 
Plant  Recovery  Coordinating  Committee 
(HPPRCC)  (CPC,  in  litt.  1999;  HINHP 
Database  2000,  HPPRCC  1998,  USFWS 
1995a,  1995b,  1996a,  1996b,  1996c, 
1997,  1998a,  1998b,  1998c;  1999). 

In  1994,  the  HPPRCC  initiated  an 
effort  to  identify  and  map  habitat  it 
believed  to  be  important  for  the 
recovery  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999  we  published  them  in  our 
Recovery  Plan  for  the  Multi-Island 
Plants  (USFWS  1999).  The  HPPRCC 
expects  there  will  be  subsequent  efforts 
to  further  refine  the  locations  of 
important  habitat  areas  and  that  new 
survey  information  or  research  findings 
may  also  lead  to  additional  refinements 
(HPPRCC  1998). 

Because  the  HPPRCC  identified 
essential  habitat  areas  for  all  listed, 
proposed,  and  candidate  plant  species 
and  evaluated  species  of  concern  to 
determine  if  essential  habitat  areas 
would  provide  for  their  habitat  needs  as 
well,  the  HPPRCC's  mapping  of  habitat 
is  distinct  from  the  regulatory 
designation  of  critical  habitat,  as 
defined  by  the  Act.  While  these  habitat 
maps  are  a  planning  tool  to  focus 
conservation  efforts  on  the  areas  that 
may  be  most  important  to  the 
conservation  of  Hawaii's  listed  plant 
species,  as  well  as  other  plant  species  of 
concern,  it  does  not  substitute  for  the 
more  exacting  regulatory  process  of 
designating  critical  habitat.  Therefore, 
the  proposed  critical  habitat 
designations  in  this  proposed  rule  do 
not  include  all  of  the  habitat, 


particularly  unoccupied  habitat, 
identified  by  the  HPPRCC. 

For  these  plant  species  from  Molokai. 
currently  occupied  habitat  was 
examined  and  critical  habitat 
boundaries  were  delineated  in  such  a 
way  that  locations  with  a  high  density 
of  endangered  and  threatened  plants 
could  be  depicted  clearly  (multi-species 
units).  However,  these  multi-species 
critical  habitat  units  are  not 
homogenous  or  uniform  in  nature. 
Critical  habitat  units  often  encompassed 
a  number  of  plant  community  types. 

To  examine  plant  occurrences,  every 
current  (post-1970)  location  of  every 
species  was  delineated  within  a  536  m 
(1.760  ft)  radius  circle  with  an 
additional  50  m  (164  ft)  added  to  the 
radius  of  each  location,  in  order  to 
insure  enough  area  to  provide  for  the 
proper  ecological  functioning  of  the 
habitat  immediately  supporting  the 
plant,  for  a  total  of  586  m  (1 .924  ft) 
radius.  The  536  m  (1,760  ft)  radius  is 
consistent  with  the  accuracy  of  the 
mapped  locations  of  the  plant{s).  and  is 
based  on  the  standard  mapping 
methodology  for  rare  species  used  by 
the  HINHP  (1996).  The  additional  50  m 
(164  ft)  is  consistent  with  the  guidelines 
identified  in  the  recovery  plans  for  these 
species  for  minimum-sized  exclosures 
for  rare  plants  (USFWS  1995a.  1995b, 
1996a.  1996b.  1996c.  1997,  1998a. 
1998b.  1998c.  1999).  In  cases  where 
there  were  isolated  species  locations,  a 
circular  area  with  a  radius  of  roughly 
586  m  (1.924  ft)  is  proposed  as  critical 
habitat  (HINHP  1996;  USFWS  1995a. 
1995b. 1996a.  1996b.  1996c.  1997, 
1998a.  1998b,  1998c,  1999). 

The  manner  in  which  we  delineated 
each  multi-species  proposed  critical 
habitat  unit  is  described  below. 

— Known  current  locations  of  each 
species  were  delineated  using  the 
guidelines  explained  above  (Figure 
1(a)). 

— The  perimeter  boundaries  of 
individual  circular  areas  were 
cormected  to  form  unit  area 
boundaries  (Figure  Ifb)). 

— Unit  area  boundaries  were  delineated 
to  follow  significant  topographic 
features  (50  CFR  424.12(c))  such  as 
coastlines,  ridgelines,  and  valleys 
(Figure  1(c)). 
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Figure  Kb) 


j /\/  Perennial  Streams 
I  /\/  MO  (t  Coilour  Lines 


ThesH  delineation  methods  were  used 
to  facilitate  identification  of  boundarv 
lines  and  to  aid  in  implementation  of 
lui-the-ground  conservation  measures. 
In  delineating  critical  habitat  units  we 
made  an  effort  to  avoid  developed  areas 
such  as  towns,  agricultural  lands,  and 
other  lands  unlikely  to  contribute  to  the 
( onservation  of  these  32  species. 

Within  the  critical  habitat  boundaries, 
adverse  modification  generally  would 
(mlv  occur  if  the  primary  constituent 
elements  are  affected.  Therefore,  not  all 
activities  within  critical  habitat  would 
trigger  an  adverse  modification 
conclusion  Existing  features  and 
striK  tures  within  proposed  areas,  such 
as  buildings,  roads,  aqueducts, 
telecommunications  equipment, 
arboreta  and  gardens,  heiaus 
(indigenous  plat:es  of  worship  or 
shrines),  and  other  man-made  features, 
do  not  contain,  and  are  not  likely  to 
develop,  t:onstituent  elements. 
Therefore,  unless  a  Federal  action 
related  to  such  features  or  structures 
indirectly  affected  nearbv  habitat 
c;ontaining  the  primar^'  constituent 
elements,  operation  and  maintenance  of 
such  features  or  structures  generally 
would  not  be  impacted  bv  the 
designation  of  critical  habitat. 

All  currently  occupied  sites 
c;ontaining  one  or  more  of  the  primary 
constituent  elements  considered 
essential  to  the  conservation  of  these  40 


plant  species  were  examined  to 
determine  if  additional  special 
management  considerations  or 
protection  are  required  above  those 
currently  provided.  We  reviewed  all 
available  management  information  on 
these  plants  at  these  sites  including 
published  reports  and  surveys:  annual 
performance  reports;  forestry 
management  plans:  grants:  memoranda 
of  understanding  and  cooperative 
agreements:  State  of  Hawaii.  Division  of 
Forestrv'  and  Wildlife  (DOFAW) 
planning  documents:  internal  letters 
and  memos:  biological  assessments  and 
environmental  impact  statements;  and, 
section  7  consultations.  Additionally, 
each  public  [i.e..  any  county,  state,  or 
Federal  government  office  holdings)  and 
private  landowner  on  Molokai  with  a 
known  occurrence  of  one  of  the  40 
species  was  contacted  by  mail.  We 
reviewed  all  information  received 
during  the  public  comment  period,  in 
response  to  our  landowner  mailing  and 
at  an  open  house  held  in  Kaunakakai, 
Molokai  on  March  15.  2000.  When 
clarification  was  required  on  the 
information  provided  to  us,  we  followed 
up  with  a  telephone  contact. 

Pursuant  to  the  definition  of  critical 
habitat  in  section  3  of  the  Act,  any  area 
so  designated  must  also  require  "special 
managment  considerations  or 
protections."  Adequate  special 
management  or  protection  is  provided 
by  a  legally  operative  plan  that 
addresses  the  maintenance  and 
improvement  of  the  essential  elements 
and  provides  for  the  long-term 
conservation  of  the  species.  The  Service 
considers  a  plan  adequate  when  it  meets 
all  of  the  following  three  criteria:  (1) 
The  plan  provides  a  conservation 
benefit  to  the  species  (i.e.,  the  plan  must 
maintain  or  provide  for  an  increase  in 
the  species'  population  or  the 
enhancement  or  restoration  of  its  habitat 
within  the  area  covered  by  the  plan:  (2) 
the  plan  provides  assurances  that  the 
management  plan  will  be  implemented 
[i.e..  those  responsible  for  implementing 
the  plan  are  capable  of  accomplishing 
the  objectives,  have  an  implementation 
schedule  and/or  have  adequate  funding 
to  implement  the  management  plan): 
and,  (3)  the  plan  provides  assurances 
the  conservation  plan  will  be  effective 
[i.e..  it  identifies  biological  goals,  has 
provisions  for  reporting  progress,  and  is 
of  a  duration  sufficient  to  implement  the 
plan  and  achieve  the  plan's  goals  and 
objectives).  If  an  area  is  covered  by  a 
plan  that  meets  these  criteria,  it  does  not 
constitute  critical  habitat  as  defined  by 
the  Act, 

In  determining  and  weighing  the 
relative  significance  of  the  threats  that 
would  need  to  be  addressed  in 
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management  plans  or  agreements,  we 

considered  the  following: 

— The  factors  that  led  to  the  listing  of 
the  species,  as  described  in  the  final 
rules  for  listing  each  of  the  species. 
For  all  or  nearly  all  endangered  and 
threatened  plants  in  Hawaii,  the  major 
threats  include  adverse  impacts  due 
to  non-native  plant  and  animal 
species.  Direct  browsing,  digging,  and 
trampling  by  ungvdates,  including 
pigs,  goats,  cattle,  sheep,  and  deer, 
and  direct  competition  from  non- 
native  plants  have  led  to  the  decline 
of  Hawaii's  native  flora  (Cuddihy  and 
Stone  1990;  Loope  1998;  Scott  et  al.  " 
1986;  Smith  1985;  Stone  1985; 
USFWS  1995a.  1995b,  1996a,  1996b, 
1996c,  1997,  1998a.  1998b.  1998c, 
1999;  Vitousek  1992;  Wagner  et  al. 
1985).  Ungulate  activity  in  most  areas 
results  in  an  increase  of  non-native 
plants  because  most  of  these  non- 
native  plants  are  able  to  colonize 
newly  disturbed  areas  more  quickly 
and  effectively  than  Hawaii's  native 
plants  (Cuddihy  and  Stone  1990; 
Mack  1992;  Scott  et  al.  1986;  Smith 
1985;  Tunison  et  al.  1992;  USFWS 
1995a,  1995b,1996a,  1996b,  1996c, 
1997,  1998a,  1998b,  1998c;  1999). 

— The  recommendations  from  the 
HPPRCC  in  their  1998  report  to  the 
Service  ("Habitat  Essential  to  the 
Recovery  of  Hawaiian  Plants").  As 
summarized  in  this  report,  recovery 
goals  for  endangered  Hawaiian  plant 
species  cannot  be  achieved  with 
ungulates  (e.g.,  pigs,  goats,  deer,  and 
sheep)  present  in  Essential  Habitat 
Areas. 

— The  management  actions  needed  for 
assurance  of  survival  and  ultimate 
recovery  of  Hawaii's  endangered 
plants.  These  actions  are  described  in 
the  Service's  recovery  plans  for  39  of 
the  40  species  (USFWS  1995a,  1995b, 
1996a,  1996b,  1996c,  1997,  1998a, 
1998b,  1998c,  1999),  in  the  1998 
HPPRCC  report  to  the  Service 
(HPPRCC  1998),  and  in  various  other 
documents  and  publications  relating 
to  plant  conservation  in  Hawaii 
(Cuddihy  and  Stone  1990;  Mueller- 
Dombois  1985;  Smith  1985;  Stone 
1985;  Stone  et  al.  1992).  These  actions 
include,  but  are  not  limited  to,  the 
foUowring:  (1)  Feral  ungulate  control; 
(2)  non-native  plant  control;  (3) 
rodent  control;  (4)  invertebrate  pest 
control;  (5)  fire  control;  (6) 
medntenance  of  genetic  material  of  the 
endangered  and  threatened  plants 
species;  (7)  propagation; 
reintroduction,  and/or  aiigmentation 
of  existing  populations  into  areas 
deemed  essential  for  the  recovery  of 
these  species;  (8)  ongoing 


management  of  the  wild,  outplanted, 

and  augmented  populations:  (9) 

habitat  management  and  restoration 

in  areas  deemed  essential  for  the 

recovery  of  these  species;  and  (10) 

monitoring  of  the  wild,  outplanted, 

and  augmented  populations. 

In  general,  taking  all  of  the  above 
recommended  management  actions  into 
account,  the  foUowring  management 
actions  are  ranked  in  order  of 
importance.  It  should  be  noted, 
however,  that,  on  a  case-by-case  basis, 
some  of  these  actions  may  rise  to  a 
higher  level  of  importance  for  a 
particular  species  or  area,  depending  on 
the  biological  and  physical 
requirements  of  the  species  and  the 
location(s)  of  the  individual  plants: 
— Feral  imgulate  control; 
— Non-native  plant  control; 
— Rodent  control; 
— Invertebrate  pest  control; 
— Fire  control; 
— Maintenance  of  genetic  material  of  the 

endangered  and  threatened  plant 

species; 
— Propagation;  reintroduction  Mid/or 

augmentation  of  existing  populations 

into  areas  deemed  essential  for  the 

recovery  of  the  species; 
— Ongoing  management  of  the  wild, 

outplanted  and  augmented 

populations; 
— Maintenance  of  natural  pollinators 

and  pollinating  systems,  when 

known; 
— Habitat  management  and  restoration 

in  areas  deemed  essential  for  the 

recovery  of  the  species; 
— Monitoring  of  the  wild,  outplanted 

and  augmented  populations; 
— Rare  plant  surveys; 
— Control  of  himian  activities/access. 

As  shown  in  Table  3,  these  40  species 
of  plants  occur  on  Federal,  State,  and 
private  lands  on  the  island  Molokai.  In 
response  to  our  two  public  notices, 
letters  to  the  landowniers,  open  houses. 
and  meetings,  along  with  information  in 
our  files,  we  received  varying  amounts 
and  various  types  of  information  on  the 
conservation  management  actions 
occmring  on  these  lands.  Some 
landowners  reported  that  they  are  not 
conducting  conservation  management 
actions  on  their  lands  while  others 
provided  information  on  various 
activities  such  as  fencing,  weeding, 
ungulate  control,  himting,  control  of 
human  access,  scientific  research,  fire 
control,  and  propagation  and/or 
planting  of  native  plants. 

Four  species  [Canavalia  molokaiensis, 
Centaurium  sebaeiodes,  Peucedanum 
sandwicense,  Tetramolopium  rockii)  are 
reported  from  Kalaupapa  Nationed 
Historical  Park,  Molokai  (GDSI  2000; 


HINHP  Database  2000).  This  national 
historical  park,  which  is  found  on  state- 
owned  land,  is  managed  by  the  National 
Park  Service  under  a  cooperative 
agreement  between  the  State  of  Hawaii 
and  the  National  Park  Ser\'ice  (Gary 
Barbano,  National  Park  Service,  pers, 
comm,  2000).  Although  the  National 
Park  Service  conducts  some 
conservation  management  actions  on 
these  lands  and  provides  access  to 
others  who  cire  conducting  such 
activities,  there  are  no  comprehensive 
management  plans  for  the  long-term 
conservation  of  endangered  and 
threatened  plants  on  these  lands  and  no 
assurances  that  management  actions 
will  be  implemented.  Therefore,  we  can 
not  at  this  time  find  that  management 
on  this  land  under  Federal  jvirisdiction 
is  adequate  to  preclude  a  proposed 
designation  of  critical  habitat. 

Twenty-three  species  [Adenophorous 
periens.  Alectryon  macrococcus, 
Brigbamia  rockii,  Canavalia 
molokaiensis,  Clermontia  oblongifolia 
ssp.  brevipes,  Ctenitis  squamigera, 
Cyanea  mannii,  Cyanea  procera,  Diellia 
erecta,  Hedyotis  mannii,  Lysimachia 
maxima,  Marsilea  villosa,  Melicope 
mucronulata,  Peucedanum 
sandwicense,  Phyllostegla  mannii, 
Plantago  princeps,  Platanthera 
holochila,  Schiedea  nuttallii,  Schiedea 
sarmentosa,  Stenogyne  bifida, 
Tetramolopium  rockii,  Vigna  o- 
wabuense,  Zanthoxylum  bawaiiense) 
are  reported  from  The  Nature 
Conservancy's  Moomomi,  Kamakou, 
and  Pelekunu  Preserves  which  are 
located  on  the  northwest  coast 
(Moomomi)  and  in  the  East  Molokai 
mountains  (Kamakou  and  Pelekunu) 
(GDSI  2000;  HINHP  database  2000;  The 
Nature  Conservancy  of  Hawaii  (TNCH) 
1993,  1994a,  1994b,  1997, 1999a,  1999b, 
1999c).  Two  of  the  preserves  (Moomomi 
and  Pelekunu)  are  owned  by  The  Nature 
Conservancy  while  Kamakou  was 
established  by  a  grant  of  perpetual 
conservation  easement  from  the  private 
landowner  to  TNCH.  All  three  preserves 
are  included  in  the  state's  Natural  Area 
Partnership  (NAP)  program  which 
provides  matching  funds  for  the 
management  of  private  lands  that  have 
been  permanently  dedicated  to 
conservation  (TNCH  1993,  1994a, 
1994b,  1997,  1999a,  1999b,  1999c). 

Under  the  NAP  program,  the  State  of 
Hawaii  provides  matching  funds  on  a 
two-for-one  basis  for  management  of 
private  lands  dedicated  to  conservation. 
In  order  to  qualify  for  this  program,  the 
land  must  be  dedicated  in  perpetuity 
through  transfer  of  fee  title  or  a 
conservation  easement  to  the  State  or  a 
cooperating  entity.  The  land  must  be 
managed  by  the  cooperating  entity  or  a 
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qualified  landowner  according  to  a 
detailed  management  plan  approved  by 
the  Board  of  Land  and  Natural 
Resources.  Once  approved,  the  six-year 
partnership  agreement  between  the 
State  and  the  managing  entity  is 
automatically  renewed  each  year  so  that 
there  is  always  six  years  remaining  in 
the  term,  although  the  management  plan 
is  updated  and  funding  amounts  are  re- 
authorized by  the  board  at  least  every 
six  years.  By  April  1  of  any  year  the 
managing  partner  may  notify  the  state 
that  it  does  not  intend  tn  renew  the 
agreement:  however,  in  such  case  the 
partnership  agreement  remains  in  effect 
for  the  balance  of  the  existing  six  year 
term,  and  the  conservation  easement 
remains  in  full  effect  in  perpetuity.  The 
conservation  easement  may  be  revoked 
by  the  landowner  only  if  state  funding 
is  terminated  wnthout  the  concurrence 
of  the  landowner  and  cooperating 
entity.  Prior  to  terminating  funding,  the 
State  must  conduct  one  or  more  public 
hearings.  The  NAP  program  is  funded 
through  real  estate  conveyance  taxes 
which  are  placed  in  a  Natural  Area 
Reserve  Fund.  Participants  in  the  NAP 
program  must  provide  annual  reports  to 
the  Department  of  Land  and  Natural 
Resources  (DLNR)  and  DL.NR  makes 
annual  inspections  of  the  work  in  the 
reserve  areas.  See  Haw.  Rev  Stat. 
«)§  195-1-195-11;  Hawaii 
Administrative  Rules  §  13-210 

Management  programs  within  the 
preserves  are  documented  in  long-range 
management  plans  and  vearlv 
operational  plans.  These  plans  detail 
management  measures  that  protect, 
restore,  and  enhance  the  rare  plants  and 
their  habitats  within  the  preserx'es  and 
in  adjacent  areas  (TNCH  1993.  1994a. 
1994b.  1997.  1999a,  1999b,  1999c). 
These  management  measures  address 
factors  which  led  to  the  listing  of  the  23 
species  including  control  of  non-native 
species  of  ungulates,  rodents,  weeds, 
and  fire.  In  addition,  habitat  restoration 
and  monitoring  are  also  included  in 
these  plans 

Kamakou  Preserve 

The  primary  management  goals 
within  Kamakou  Preserve  are  to  (1) 
prevent  degradation  of  native  forest  bv 
reducing  feral  ungulate  damage;  (2) 
improve  or  maintain  the  integrity  of 
native  ecosystems  in  selected  areas  of 
the  preser\'e  by  reducing  the  effects  of 
non-native  plants;  and  (3)  suppress 
wildfires. 

Specific  management  actions  to 
address  feral  ungulate  impacts  include 
the  construction  of  fences,  including 
strategic  fencing  (fences  placed  in 
proximity  to  natural  barriers  such  as 
cliffs):  staff  hunting;  and 


implementation  of  organized  hunting 
through  the  Molokai  Hunters  Working 
Group  By  monitoring  ungulate  activity 
within  the  preserve,  the  staff  are  able  to 
direct  hunters  to  problem  areas,  thereby 
increasing  hunting  success.  If  increased 
hunting  pressure  does  not  reduce  feral 
ungulate  activity  in  the  preserve,  the 
preserve  staff  will  work  with  the 
hunting  group  to  identify  and 
implement  alternative  methods  (TNCH 
1994,  1999). 

The  non-native  plant  control  program 
within  Kamakou  Preserve  focuses  on 
habitat  modifying  non-native  plants 
(weeds)  and  prioritizes  them  according 
to  the  degree  of  threat  to  native 
ecosystems.  A  weed  priority  list  has 
been  compiled  for  the  preserve,  and 
control  and  monitoring  of  the  highest 
priority  species  are  on-going.  Weeds  are 
controlled  manually,  chemically,  or  a 
through  a  combination  of  both. 
Preventative  measures  (prevention 
protocol)  are  required  by  all  (volunteers, 
riders  to  the  Preser\e  and  hiking 
participants)  who  enter  the  Preserve. 
This  protocol  includes  such  things  as 
brushing  footgear  before  entering  the 
Preserve  to  remove  seeds  of  non-native 
plants.  In  addition,  the  staff  are  actively 
promoting  awareness  of  alien  plants  in 
Hawaii  and  their  impacts  to  native 
ecosystems  in  the  local  communities  on 
Molokai  through  public  education  at 
schools,  fairs,  and  displays  at  the 
airport. 

Wildfire  presuppression  and  response 
plans  are  coordinated  with  the  Maui 
County  Fire  Department  and  the 
DOFAW  Maui  District  Forester.  The 
Kamakou  Wildfire  Management  Plan  is 
reviewed  annually  with  the  fire 
department  and  updated  as  necessary 
(TNCH  1994.  1999)  In  the  event  of  fires 
in  areas  bordering  the  preserve  staff 
from  Kamakou  assist  with  fire 
suppression  in  concert  with  DOFAW 
staff. 

Natural  resource  monitoring  and 
research  addresses  the  need  to  track  the 
biological  and  physical  resources  of  the 
preserve  and  evaluate  changes  in  these 
resources  to  guide  management 
programs.  Vegetation  is  monitored 
throughout  the  preser\'e  to  document 
long  term  ecological  changes;  rare  plant 
species  are  monitored  to  assess 
population  status;  and,  following  fires 
on  the  boundaries  or  within  the 
preserve,  burned  areas  are  assessed  for 
ingress  of  weeds  and  recovery  of  native 
plants.  In  addition,  the  preserve  staff 
provide  logistical  support  to  scientists 
and  others  who  are  conducting  research 
within  the  preserve 

In  addition.  TNCH,  DOFAW,  USFWS 
and  other  Federal  agencies  including 
the  National  Park  Service,  and 


neighboring  landowners  of  East 
Molokai's  watershed  areas  have  formed 
a  partnership  (East  Molokai  Watershed 
Partnership)  through  a  memorandum  of 
understanding  to  ensiue  the  protection 
of  over  22,000  acres  on  the  island. 
While  the  partnership  is  still  in  its 
infancy,  the  members  have  agreed,  in 
principle,  to  participate  in  cooperative 
management  activities  within  the  East 
Molokai  watershed  because  they  believe 
that  effective  management  is  best 
achieved  through  the  coordinated 
actions  of  all  major  landowners  in  the 
watershed. 

Moomomi  Preserve 

The  primary  management  goals 
within  Moomomi  Preserve  are  to  (1) 
prevent  degradation  of  natural 
communities  by  reducing  feral  ungulate 
damage;  and  (2)  improve  or  maintain 
the  integrity  of  native  ecosystems  in 
selected  areas  of  the  preserve  by 
reducing  the  effects  of  non-native  plants 
(TNCH  1999). 

Specific  management  actions  to 
address  feral  ungulate  impacts  include 
the  construction  of  a  perimeter  fence  to 
keep  out  livestock  and  an  agreement 
with  the  neighboring  landowner, 
Molokai  Ranch,  in  which  they  will 
remove  livestock  within  48  hours  of 
ingress.  Analysis  of  the  monitoring  data 
collected  within  the  axis  deer  exclosure 
will  guide  future  management  strategies 
(TNCH  1999). 

As  with  the  Kamakou  Preserve,  the 
non-native  plant  control  program  within 
Moomomi  Preserve  focuses  on  habitat 
modifying  non-native  plants  (weeds) 
and  prioritizes  them  according  to  the 
degree  of  threat  to  native  ecosystems.  A 
weed  priority  list  has  been  compiled  for 
the  preserve,  and  control  and 
monitoring  of  the  highest  priority 
species  are  on-going.  Weeds  are 
controlled  manually,  chemically,  or  a 
through  a  combination  of  both. 
Preventative  measures  (prevention 
protocol)  are  required  by  all  (volunteers, 
riders  to  the  Preserve  and  hiking 
participants)  who  enter  the  Preserve. 
This  protocol  includes  such  things  as 
brushing  footgear  before  entering  the 
Preserve  to  remove  seeds  of  non-native 
plants.  In  addition,  the  staff  are  actively 
promoting  awareness  of  alien  plants  in 
Hawaii  and  their  impacts  to  native 
ecosystems  in  the  local  communities  on 
Molokai  through  public  education  at 
schools,  fairs,  and  displays  at  the  airnort 
(TNCH  1999). 

Natural  resource  monitoring  and 
research  addresses  the  need  to  track  the 
biological  and  physical  resources  of  the 
preserve  and  evaluate  changes  in  these 
resources  to  guide  management 
programs.  Vegetation  is  monitored 
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throughout  the  preserve  to  document 
long  term  ecological  changes;  rare  plant 
species  are  monitored  to  assess 
population  status.  In  addition,  the 
preserve  staff  provide  logistical  support 
to  scientists  and  others  who  are 
conducting  research  within  the  preserve 
(TNCH  1999). 

Felekunu  Preserve 

The  primary  management  goals 
within  Felekunu  Preserve  are  to  (1) 
prevent  degradation  of  native  forest  by 
reducing  feral  imgulate  damage;  and  (2) 
improve  or  maintain  the  integrity  of 
native  ecosystems  in  selected  areas  of 
the  preserve  by  reducing  the  effects  of 
non-native  plants. 

Specific  management  actions  to 
address  feral  imgulate  impacts  include 
staff  himting;  implementation  of 
organized  hunting  through  the  Molokai 
Hunters  Working  Group;. and  quarterly 
transect  and  aerial  monitoring  of 
ungulate  activity.  By  monitoring 
ungulate  activity  within  the  preserve, 
the  staff  are  able  to  direct  hiuiters  to 
problem  areas,  thereby  increasing 
hunting  success.  If  increased  hunting 
pressure  does  not  reduce  feral  ungulate 
activity  in  the  preserve,  the  preserve 
staff  work  with  the  hunting  group  to 
identify  and  implement  alternative 
methods  (TNCH  1999), 

As  with  the  other  two  preserves  on 
Molokai,  the  non-native  plant  control 
program  within  Felekunu  Preserve 
focuses  on  habitat  modifying  non-native 
plants  (weeds)  and  prioritizes  them 
according  to  the  degree  of  threat  to 
native  ecosystems.  A  weed  priority  list 
has  been  compiled  for  the  preserve,  and 
control  and  monitoring  of  the  highest 
priority  species  are  on-going.  Weeds  are 
controlled  manually,  chemically,  or  a 
through  a  combination  of  both. 
Preventative  measures  (prevention 
protocol)  are  required  by  all  (volunteers, 
riders  to  the  Preserve  and  hiking 
participants)  who  enter  the  Preserve. 
This  protocol  includes  such  things  as 
brushing  footgear  before  entering  the 
Preserve  to  remove  seeds  of  non-native 
plants.  In  addition,  the  staff  are  actively 
promoting  awareness  of  alien  plants  in 
Hawaii  and  their  impacts  to  native 
ecosystems  in  the  local  communities  on 
Molokai  through  public  education  at 
schools,  fairs,  and  displays  at  the 
airport. 

Natural  resource  monitoring  and 
research  addresses  the  need  to  track  the 
biological  and  physical  resources  of  the 
preserve  and  evaluate  changes  in  these 
resources  to  guide  management 
programs.  Vegetation  is  monitored 
throughout  the  preserve  to  document 
long  term  ecological  changes;  and  rare 
plant  species  are  monitored  to  assess 


population  status.  In  addition,  the 
preserve  staff  provide  logistical  support 
to  scientists  and  others  who  are 
conducting  research  within  the 
preserve. 

Because  these  plants  £md  their 
habitats  within  the  preserves  receive 
long-term  protection  and  management 
these  lands  are  not  in  need  of  special 
management  considerations  or 
protection.  Therefore,  we  have 
determined  that  the  private  lands  within 
Moomomi  Preserve,  Kamakou  Preserve, 
and  Felekunu  Preserve  do  not  meet  the 
definition  of  critical  habitat  in  the  Act, 
and  we  are  not  proposing  designation  of 
these  lands  as  critical  habitat.  Should 
the  status  of  these  reserves  change,  for 
example  by  non-renewal  of  a 
partnership  agreement  or  termination  of 
NAP  funding,  we  will  reconsider 
whether  it  then  meets  the  definition  of 
critical  habitat.  If  so,  we  have  the 
authority  to  proposed  to  amend  critical 
habitat  to  include  such  area  at  that  time. 
50  CFR  424.12(g).  Critical  habitat  is  not 
proposed  for  six  species,  Adenophorous 
periens,  Hedyotis  mannii,  Phyllostegia 
mannii,  Plantago  princeps,  Platanthera 
holochila,  and  Schiedea  nuttallii,  that 
are  currently  only  found  in  Kamakou 
Preserve  and  for  one  species, 
Lysimachia  maxima,  that  is  only  found 
in  Felekunu  Preserve. 

For  the  40  species  in  this  proposed 
rule  for  which  primary  constituent 
elements  are  known,  we  believe  that 
Kamakou  Preserve,  Moomomi  Preserve, 
and  Felekunu  Preserve  are  the  only 
potential  critical  habitat  areas  on 
Molokai  at  this  time  that  do  not  require 
special  management  considerations  or 
protection.  However,  we  are  specifically 
soliciting  comments  on  the 
appropriateness  of  this  approach. 

If  we  receive  information  during  the 
public  comment  period  that  any  of  the 
lands  within  the  proposed  designations 
are  actively  managed  to  promote  the 
conservation  and  recovery  of  the  40 
listed  species  at  issue  in  this  proposed 
designation,  in  accordance  with  long 
term  conservation  management  plans  or 
agreements,  and  there  are  assurances 
that  the  proposed  management  actions 
will  be  implemented  and  effective,  the 
Service  can  consider  this  information 
when  making  a  final  determination  of 
critical  habitat. 

In  addition,  we  are  aware  that  other 
private  landowners  and  the  State  of 
Hawaii  are  considering  the  development 
of  land  management  plans  or 
agreements  that  may  promote  the 
conservation  and  recovery  of 
endangered  and  threatened  plant 
species  on  the  island  of  Molokai.  The 
Service  supports  these  efforts  and 
provides  technical  assistance  whenever 


possible.  We  are  also  soliciting 
comments  on  whether  future 
development  and  approval  of 
conser\'ation  measures  [e.g., 
Conservation  Agreements,  Safe  Harbor 
Agreements)  should  trigger  revision  of 
designated  critical  habitat  to  exclude 
such  lands  and,  if  so.  by  what 
mechanism. 

In  summary,  the  proposed  critical 
habitat  areas  described  below  constitute 
our  best  assessment  of  the  physical  and 
biological  features  needed  for  the 
conser\'ation  of  32  plant  species 
[Alectryon  macrococcus,  Bidens 
wiebkei.  Brighamia  rockii.  Canavalia 
molokaiensis.  Centarium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera.  Cyanea  dunbarii. 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  mannii.  Cyanea  procera.  Diellia 
erecta,  Hesperomannia  arborescens. 
Hibiscus  arnottianus  ssp.  immaculatus, 
Ischaemum  byrone.  Labordia  iriOora. 
Mariscus  fauriei,  Marsilea  villosa. 
Melicope  mucmnulata.  Melicope 
reflexa.  Neraudia  sericea,  Peucedanum 
sandwicense,  Schiedea  lydgatei, 
Schiedea  sarmentosa,  Sesbania 
tomentosa,  Silene  alexandri,  Silene 
lanceolata,  Spermolepis  hawaiiensis. 
Stenogyne  bifida,  Tetramolopium  rockii. 
Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense)  and  the  special 
management  needs  of  the  species,  and 
are  based  on  the  best  scientific  and 
commercial  information  available  and 
described  above.  We  put  forward  this 
proposal  acknowledging  that  we  have 
incomplete  information  regarding  many 
of  the  primary  biological  and  physical 
requirements  for  these  species. 
However,  both  the  Act  and  the  relevant 
court  orders  require  us  to  proceed  with 
designation  at  this  time  based  on  the 
best  information  available.  As  new- 
information  accrues,  we  may  reevaluate 
which  areas  warrant  critical  habitat 
designation.  We  anticipate  that 
comments  received  through  the  public 
review  process  and  from  any  public 
hearings,  if  requested,  will  provide  us 
with  additional  information  to  use  in 
our  decision  making  process  and  in 
assessing  the  potential  impacts  of 
designating  critical  habitat  for  one  or 
more  of  these  species. 

The  approximate  areas  of  proposed 
critical  habitat,  by  land  ownership,  are 
shown  in  Table  5.  Proposed  critical 
habitat  includes  habitat  for  32  species 
predominantly  on  the  east  side  of 
Molokai.  Lands  proposed  as  critical 
habitat  have  been  divided  into  28  units. 

A  brief  description  of  each  unit  is 
presented  below. 
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Descriptions  of  Critical  Habitat  Units 

Molnkai  A 

The  proposed  unit  Molokai  A 
provides  critical  habitat  for  one  species: 
Marsilea  villosn.  This  unit  contains  a 
total  of  73  hectares  (ha)  (180  acres  (acl). 
The  land  contained  within  this  unit  is 


owned  by  a  private  entity.  The  natural 
feature  found  in  this  unit  is  the  western 
most  portion  of  Kamakaipo  Gulch. 

Molokai  B 

The  proposed  unit  Molokai  B 
provides  critical  habitat  for  one  species: 
Marsilen  vtUosa  This  unit  contains  a 


total  of  49  ha  (121  ac).  The  land 
contained  within  this  unit  is  owned  by 
the  State.  The  natural  features  found  in 
this  unit  are  Ilio  Point,  Kawaihau  and 
Keonehanau. 


Table  5.— Approximate  Proposed  Critical  Habitat  Area  by  Unit  and  Land  Ownership,  Molokai,  Maui  County, 

Hawaii 


Unit  name 


State 


Private 


Federal 


Total 


D 

E 
F 
G 
H 


Molokai  A 
Molokai  B 
Molokai  C 
Molokai 
Molokai 
Molokai 
Molokai 
Molokai 
Motokai  I    .. 
Molokai  J  .. 
Motokai  K   . 
Molokai  L  .. 
Motokai  M  . 
Molokai  N  .. 
MokJkai  O  . 
Motokai  P  .. 
Molokai  0  .. 
Motokai  R  .. 
Motokai  S  .. 
Molokai  T  .. 
Motokai  U  .. 
Molokai  V  .. 
Motokai  W 
Motokai  X    . 
Motokai  Y  .. 
Motokai  Z    . 
Motokai  Aa 
Motokai  Bb 
Total   .. 


N/A 

49  ha  (121  ac)  

N/A  

213  ha  (526  ac)  

72  ha  (178  ac)    

77  ha  (190  ac)  

N/A  

637  ha  (1  574ac)  .. 

204  ha  (504  ac)  

298  ha'  (736  aci     .. 
36  ha  (89  ac) 

N/A  

N/A  

N/A  

N/A     

66  ha  (163  ac)  

83  ha  (205  ac)  

30  ha  (74  ac)  

N/A  

N/A  

166  ha  (410  ac)  

136  ha  (336  ac)  

1  ha  (2  ac)     , 

424  ha"  (1  048ac)  . 
70  ha"  (173  ac) 

N/A  

109  ha  (269  ac)  , 

4hai10ac) 
2,674  ha  (6,608  ac) 


73  ha  (180  ac)  N/A      

N/A  N/A    

254  ha  (628  ac)  N/A    

95  ha  (235  ac)  N/A  

N/A      N/A    

N/A  ,  N/A  

649  ha  (1 ,604  ac)  N/A  

302  ha  (746  ac)  N/A  

N/A  N/A  

416  ha  (1,028  ac)  N/A  

91  ha  (225  ac)      N/A  

137  ha  (339  ac)    N/A  

122  ha  (301  ac)  N/A  

300  ha  (741  ac)  N/A  

44  ha  (109  ac)  N/A  

52  ha  (128  ac)  i  N/A  =. 

202  ha  (499  ac)  I  N/A    

92  ha  (227  ac)  I  N/A  

199  ha  (492  ac)  N/A  

125  ha  (309  ac)  |  N/A  

28  ha  (69  ac)  N/A      ..„ 

147  ha  (363  ac)  N/A    

N/A  I  ^4/A  

N/A        '  N/A    

45ha(111ac)  N'A     

Ill  ha  (274  ac)   N/A        

N/A  5ha(12ac) 

N/A  I  N/A    

3.483  ha  (8.608  ac)  !  5  ha  (12  ac) 


73  ha  (180  ac) 
49  ha  (121  ac) 
254  ha  (628  ac) 
308  ha  (761  ac) 
72  ha  (178  ac) 
77  ha  (190  ac) 
649  ha  (1,604  ac) 
939  ha  (2,320  ac) 
204  ha  (504  ac) 
714  ha  (1,764  ac) 
127  ha  (314  ac) 
137  ha  (339  ac) 
122  ha  (301  ac) 
300  ha  (741  ac) 
44  ha  (109  ac) 
118  ha  (291  ac) 
285  ha  (704  ac) 
122  ha  (301  ac) 
199  ha  (492  ac) 
125  ha  309  ac) 
194  ha  (479  ac) 
283  ha  (699  ac) 
1  ha  (2  ac) 
424  ha  (1,048  ac) 
115  ha  (284  ac) 
1 1 1  ha  (274  ac) 
114  ha  (281  ac) 
4  ha  (10  ac) 
6,163  ha  (15,228  ac) 


'  Portions  o«  unit  are  found  in  Kalaupapa  National  Historical  ParV  which  is  managed  by  the  National  Park  Service. 


Molokai  C 

The  proposed  unit  Molokai  C 
provides  critical  habitat  for  two  species: 
Centaunum  sebaeoides  and  Marsilea 
villosa.  This  unit  contains  a  total  of  254 
ha  (628  ac).  The  land  contained  within 
this  unit  is  owned  by  a  private  entitv 
The  natural  features  found  in  this  unit 
are  Pueoao.  Kaeo  and  Mokio  Point 

Molokai  D 

The  proposed  unit  .Molokai  D 
provides  critical  habitat  for  two  species: 
Sfshania  tumentosa  and  Tptramolopium 
rockii  This  unit  contains  a  total  of  JOH 
ha  (761  ac).  The  lands  contained  within 
this  unit  is  owned  bv  the  States 
Department  of  Hawaiian  Homelands 
and  a  private  entity.  The  natural 
features  found  in  this  unit  are  Kawaaloa. 
Moomomi,  Naaukahihi,  Kawahuha, 
Kahinaakalani  and  Anahaki 


Molokai  E 

The  proposed  unit  Molokai  E 
provides  critical  habitat  for  one  species: 
Sesbania  tompntosa  This  unit  contains 
a  total  of  72  ha  ( 1 78  ac).  The  land 
contained  within  this  unit  is  owned  by 
the  State's  Department  of  Hawaiian 
Homelands.  The  natural  feature  found 
in  this  unit  is  Nenehanaupo. 

Molokai  F 

The  proposed  nit  Molokai  F  provides 
critical  habitat  for  one  species:  Cvanea 
proceni  This  unit  contains  a  total  of  77 
ha  (190  ac)  The  land  contained  within 
this  unit  is  owned  by  the  State  of 
Hawaii  and  is  located  within  Puu  Alii 
NAR.  The  natural  features  found  in  this 
unit  are  portions  of  the  VVaikolu  Stream 
and  Hanalilolilo. 

Molokai  G 

The  proposed  unit  Molokai  G 
provides  critical  habitat  for  13  species: 
Alectrvon  macrococcus.  Bidfns  wiebkei, 


Cyanea  mannii.  Diellia  erecta,  Neraudia 
sencea,  Schiedea  lydgatei,  Schiedea 
sarmentosa,  Sesbania  tomentosa.  SHene 
lanceolata,  Silene  alexandri, 
Spermolepis  hawaiiensis.  Vigna  o- 
wahuensis  and  Zanthoxylum 
hawaiiensis.  This  unit  contains  a  total  of 
649  ha  (1.604  ac).  The  lands  contained 
within  this  unit  are  owrned  by  private 
entities  and  are  partially  found  within 
the  Molokai  Forest  Reserve.  The  natural 
features  found  in  this  unit  are  Puu 
kolekole,  Na  Puu  Kulua,  Waiakuilani 
Gulch,  Kapuaokoolau  Gulch, 
Wahuaalapai  and  Makolelau, 

Molokai  H 

The  proposed  unit  Molokai  H 
provides  critical  habitat  for  six  species: 
Ahctryon  macrococcus,  Mariscus 
fauriei,  Melicope  mucronulata.  Schidea 
lydgatei,  Schiedea  sarmentosa,  and 
Sesbania  tomentosa.  This  unit  contains 
a  total  of  939  ha  (2.320  ac).  The  lands 
contained  within  this  unit  are  owned  by 
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the  State  of  Hawaii,  including  the 
Department  of  Hawaiian  Homelands, 
and  a  private  entity  and  are  partially 
found  within  the  State's  Molokai  Forest 
Reserve  euid  Kamiloloa  Plant  Sanctuary. 
The  natural  features  found  in  this  area 
are  Kamiloloa,  Makakupaia,  Onini 
Gulch,  Ooa,  Makakupaia  2,  a  portion  of 
the  south  fork  of  Kaunakakai  and 
Kamiloloa  Gulches. 

Molokai  I 

The  proposed  unit  Molokai  I  provides 
critical  habitat  for  two  species: 
Alectryon  macrococcus  and  Canavalia 
molokaiensis.  This  unit  contains  a  total 
of  204  ha  (504  ac).  The  land  contained 
within  this  unit  is  owned  by  the  State 
of  Hawaii  and  is  found  in  the  Molokai 
Forest  Reserve.  The  natural  features 
found  in  this  unit  are  Kaunakakai 
Gulch,  Puu  Makaliilii  and  Kupaia 
Gulch. 

Molokai  J 

The  proposed  unit  Molokai  J  provides 
critical  habitat  for  three  species: 
Canavalia  molokaiensis,  Cyanea 
dunbarii  and  Cyanea  mannii.  This  imit 
contains  a  total  of  714  ha  (1,764  ac).  The 
lands  contained  within  this  unit  are 
owned  by  the  State  of  Hawaii  and 
private  owners,  and  are  found  in  the 
State's  Molokai  Forest  Reserve,  and 
lands  under  Federal  management  at 
Kalaupapa  National  Historical  Park.  The 
natural  features  found  in  this  unit  are 
Kapuna  Spring,  Mokomoka  Gulch, 
Kalamaula,  Waihanau  Stream, 
Maunahui,  Kaunakakai  Gulch, 
Kaunakakai  and  Kahuaawi  Gulch. 

Molokai  K 

The  proposed  unit  Molokai  K 
provides  critical  habitat  for  one  species: 
Sesbania  tomentosa.  This  unit  contains 
a  total  of  127  ha  (314  ac).  The  lands 
contained  within  this  unit  are  owned  by 
the  State's  Department  of  Hawaiian 
Homelands  and  private  entities.  The 
natural  featiu^  found  in  this  imit  is 
Onini  Gulch. 

Molokai  L 

The  proposed  unit  Molokai  L 
provides  critical  habitat  for  one  species: 
Sesbania  tomentosa.  This  unit  contains 
a  total  of  137  ha  (339  ac).  The  lands 
contained  within  this  unit  are  owned  by 
private  entities. 

Molokai  M 

The  proposed  unit  Molokai  M 
provides  critical  habitat  for  one  species: 
Sesbania  tomentosa.  This  unit  contains 
a  total  of  122  ha  (301  ac).  The  lands 
contained  within  this  imit  are  owned  by 
private  entities. 


Molokai  N 

The  proposed  unit  Molokai  N 
provides  critical  habitat  for  three 
species:  Ctenitis  squamigera,  Cyanea 
mannii,  and  Labordia  triflora.  "This  unit 
contains  a  total  of  300  ha  (741  ac).  The 
lands  contained  within  this  unit  are 
owned  by  private  entities.  The  natural 
features  found  in  this  unit  are  Puu 
Haha,  Kaapahu,  Haha  Falls,  Kalapa 
Konomanu,  Kumueli  Gulch,  Helani 
Ridge,  Kumueli,  Kalapamoa  Ridge.  Kua 
Gulch,  Wawaia  Gulch  and  Helani 
Gulch. 

Molokai  O 

The  proposed  unit  Molokai  O 
provides  critical  habitat  for  one  species: 
Clermontia  oblongifolia  ssp.  brevipes. 
This  unit  contains  a  total  of  44  ha  (1089 
ac).  The  lands  contained  within  this 
unit  are  owned  solely  by  a  private 
owner.  The  natural  features  found  in 
this  unit  are  portions  of  the  headwaters 
of  the  Kamalo  Stream. 

Molokai  P 

The  proposed  unit  Molokai  P 
provides  critical  habitat  for  one  species: 
Stenogyne  bifida.  This  unit  contains  a 
total  of  118  ha  (291  ac).  The  lands 
contained  within  this  unit  are  owned  by 
the  State  and  private  entities,  and  are 
located  partially  within  the  State's 
Molokai  Forest  Reserve.  The  natural 
features  found  in  this  unit  are  Pelekunu 
Gulch,  Manawai  Gulch,  Kahananui 
Gulch  and  Ohia  Gulch. 

Molokai  Q 

The  proposed  unit  Molokai  Q 
provides  critical  habitat  for  one  species: 
Melicope  reflexa.  This  unit  contains  a 
total  of  285  ha  (704  ac).  The  lands 
contained  within  this  unit  are  owned  by 
the  State  and  private  entities,  and  are 
partially  found  within  the  State's 
Molokai  Forest  Reserve.  The  natiu-al 
features  found  within  this  unit  are 
Kapuna  Gulch,  Puu  Lua,  Kaupuuiki, 
Puu  Lua  Wailau,  Puu  ohelo, 
Kawaiuliuli,  Waiopipi,  Honomuni 
Gulch,  Uluwini  Gulch  and  Kupeke 
Gulch. 

Molokai  R 

The  proposed  unit  Molokai  R 
provides  critical  habitat  for  one  species: 
Diellia  erecta.  This  unit  contains  a  total 
of  122  ha  (301  ac).  The  lands  contained 
within  this  unit  are  owned  by  the  State 
and  private  entities,  and  are  partially 
located  within  the  State's  Molokai 
Forest  Reserve.  The  natural  features 
found  in  this  unit  are  Popaakai  Gulch. 
Nawaihulili  Stream,  Moaula  Stream, 
Hipuapua  Stream,  Hipuapua  Falls, 
Moaula  Falls,  Halawa  Valley,  Halawa 
Stream,  and  Poala. 


Molokai  S 

The  proposed  unit  Molokai  S 
provides  critical  habitat  for  one  species: 
Bidens  wiebkei.  This  unit  contains  a 
total  of  199  ha  (492  ac).  The  land 
contained  within  this  unit  is  owned  by 
a  private  entity.  The  natural  features 
found  in  this  unit  are  Kawaikapu. 
Kepuna  Gulch,  Lamaloa  Gulch, 
Halawaiki  Gulch.  Kuinanaho  Gulch. 
Kaonihu  and  Lamaloa  Head. 

Molokai  T 

The  proposed  unit  Molokai  T 
provides  critical  habitat  for  two  species: 
Hibiscus  amottianus  ssp.  immaculatus 
and  Ischaemum  byrone.  This  unit 
contains  a  total  of  125  ha  (309  ac).  The 
lands  contained  within  this  unit  are 
owned  by  private  entities.  The  natural 
features  found  in  this  unit  are  Kikipua 
Point,  Waiokala.  Papalaua  Vsdley. 
Kahiwa  Gulch  and  Kahiwa  Falls. 

Molokai  U 

The  proposed  unit  Molokai  U 
provides  critical  habitat  for  two  species: 
Cyanea  grimesiana  ssp.  grimesiana  and 
Melicope  reflexa.  This  unit  contains  a 
total  of  194  ha  (479  ac).  The  lands 
contained  within  this  unit  are  owned  by 
the  State  and  private  owners,  and  are 
partially  contained  within  the  State's 
Molokai  Forest  Reserve.  The  natural 
features  found  in  this  unit  are  Kukuinai 
Ridge  and  Naehu. 

Molokai  V 

The  proposed  Unit  V  provides  critical 
habitat  for  six  species:  Brighamia  rockii, 
Cyanea  grimesiana  ssp.  grimesiana. 
Hesperomannia  arborescens,  Hibiscus 
amottianus  ssp.  immaculatus. 
Ischaemum  byrone,  and  Peucedanum 
sandwicense.  This  unit  contains  a  total 
of  283  ha  (699  ac).  The  lands  contained 
within  this  unit  are  owned  by  the  State 
and  private  owners,  and  are  partially 
contained  within  the  State's  Olokui 
NAR  and  Molokai  Forest  Reserve.  The 
natural  features  found  in  this  unit  are 
Waiehu,  Wailele  Falls,  Wailau  Stream, 
Kahawaiiki  Stream  and  Lepau  Point. 

Molokai  W 

The  proposed  unit  Molokai  \V 
provides  critical  habitat  Jor  two  species: 
Brighamia  rockii  and  Peucedanum 
sandvxicense.  This  unit  contains  a  total 
of  1  ha  (2  ac)  and  is  owned  by  the  State. 
This  unit  is  the  entire  islet  of  Huelo 
which  is  the  Huelo  Bird  Sanctuary. 

Molokai  X 

The  proposed  Unit  X  on  the  island  of 
Molokai  provides  critical  habitat  for  two 
species:  Canavalia  molokaiensis  and 
Tetramolopium  rockii.  This  unit 
contains  a  total  of  424  ha  (1.048  ac).  The 
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land  contained  within  this  unit  is 
owned  by  the  State  and  is  managed  by 
the  National  Park  Service  at  Kalaupapa 
National  Historical  Park.  The  natural 
features  in  this  unit  are  Kiloia,  Ka  Lae. 
Keanakua,  Kaaia,  Meaula  Ridge.  Puu 
Kauwa.  Kepono.  Keawaiki.  Waialeia 
Stream.  Mokio.  Makalii.  Kalawao. 
Kuololimu.  Alau  and  Kaupikiawa. 

Molokai  Y 

The  proposed  unit  Molokai  Y 
provides  critical  habitat  for  one  species: 
Peucedanum  sandwicense.  This  unit 
contains  a  total  of  115  ha  (284  acl.  The 
lands  contained  within  this  unit  are 
owned  by  the  State's  Department  of 
Hawaiian  Homelands  and  a  private 
entity,  and  are  found  partially  within 
the  federally  managed  Kalaupapa 
National  Historical  Park  and  partiallv 
within  the  State's  Palaau  State  Park.  The 
natural  features  found  in  this  unit  are 
Awahua  and  Puwahi. 

Molokai  Z 

The  proposed  unit  Molokai  Z 
provides  critical  habitat  for  one  species: 
Tetramolopium  rockii.  This  unit 
contains  a  total  of  1 1 1  ha  (274  ac).  The 
land  contained  within  this  unit  is 
owned  by  a  private  owner.  This  unit  is 
located  on  the  southwestern  edge  of 
TNCH's  Moomomi  Preser\'e. 

Molokai  Aa 

The  proposed  unit  Molokai  Aa 
provides  critical  habitat  for  one  species: 
Centahum  sebaeoides.  This  unit 
contains  a  total  of  114  ha  (281  ac).  The 
land  contained  within  this  unit  is 
federally  (Department  of  Treasury)  and 
State  owned,  and  managed  by  the 
National  Park  Service.  This  unit  is 
located  in  Kalaupapa  National 
Historical  Park  on  the  Kalaupapa 
Peninsula.  The  natural  features  found  in 
this  unit  are  Kapapakikane,  Kahui  Point. 
Lae  Hoolehua.  and  Kaupikiawa. 

Molokai  Bb 

The  proposed  unit  Molokai  Bb 
provides  critical  habitat  for  one  species: 
Peucedanum  sandwicensis.  This  unit 
contains  a  total  of  4  ha  (10  ac)  The  land 
contained  within  this  unit  is  owned  bv 
the  State.  This  unit  is  the  entire  islet  of 
Mokapu  which  is  the  Mokapu  Bird 
Sanctuary. 

EfiRects  of  Critical  Habitat  Designation 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  ensure  that  actions 
they  fund,  authorize,  or  carry  out  do  not 
jeopardize  the  continued  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  its  critical  habitat.  Destruction 
or  adverse  modification  of  critical 
habitat  is  defined  by  our  regulations  as 


a  direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical  (50  CFR  402.02). 
Individuals,  organizations.  States,  local 
governments,  and  other  non-Federal 
entities  are  affected  by  the  designation 
of  critical  habitat  only  if  their  actions 
occur  on  Federal  lands,  require  a 
Federal  permit,  license,  or  other 
authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  means  that 
Federal  agencies  must  evaluate  their 
actions  with  respect  to  any  species  that 
IS  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us.  If.  at  the 
conclusion  of  consultation,  we  issue  a 
biological  opinion  concluding  that  the 
project  is  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat,  we  also  provide 
reasonable  and  prudent  alternatives  to 
the  project,  if  any  are  identifiable. 
Reasonable  and  prudent  alternatives  are 
defined  at  50  CFR  402.02  as  alternative 
actions  identified  during  consultation 
that  can  be  implemented  in  a  manner 
consistent  with  the  intended  purpose  of 
the  action,  that  are  consistent  with  the 
scope  of  the  Federal  agency's  legal 
authority  and  jurisdiction,  that  are 
economically  and  technologically 
feasible,  and  that  the  Director  believes 
would  avoid  destruction  or  adverse 
modification  of  critical  habitat. 

Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report  if 
requested  by  a  Federal  agency.  Formal 
conference  reports  on  proposed  critical 
habitat  contain  biological  opinion  that  is 
prepared  according  to  50  CFR  402.12.  as 
if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 


critical  habitat  is  designated,  if  no 
significant  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion.  See  50  CFR  402.10(d). 

Regulations  at  50  CFR  402,16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  circimistances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
has  been  retained  or  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  consultation  or 
conferencing  with  us  on  actions  for 
which  formal  consultation  has  been 
completed  if  those  actions  may  affect 
designated  critical  habitat  or  adversely 
modify  or  destroy  proposed  critical 
habitat. 

Activities  on  lands  being  proposed  as 
critical  habitat  for  these  32  species  or 
activities  that  may  indirecdy  affect  such 
lands  and  that  conducted  by  a  Federal 
agency,  funded  by  a  Federal  agency  or 
require  a  permit  from  a  Federal  agency 
will  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  critical  habitat,  as  well  qs 
actions  on  non-Federal  lands  that  are 
not  federally  funded  or  permitted,  will 
not  require  Section  7  consultation. 

Section  4{b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  iny 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  any  one  of  the 
32  species  is  appreciably  reduced.  We 
note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species.  Activities  that,  when 
carried  out,  funded,  or  authorized  by  a 
Federal  agency,  may  directly  or 
indirectly  destroy  or  adversely  modify 
critical  habitat  include,  but  are  not 
limited  to: 

(1)  Activities  that  appreciably  degrade 
or  destroy  habitat  defined  in  the 
discussion  of  primary  constituent 
elements  including  but  not  limited  to: 
overgrazing;  maintenance  of  feral 
ungulates;  clearing,  cutting  of  native 
live  trees  and  shrubs,  whether  by 
burning  or  mechanical,  chemical,  or 
other  means  {e.g.,  woodcutting, 
bulldozing,  construction,  road  building, 
mining,  herbicide  application,  etc.); 
introducing  or  enabling  the  spread  of 
non-native  species;  and  taking  actions 
that  pose  a  risk  of  fire. 


Federal  Register/Vol.  65,  No.  251 /Friday,  December  29,  2000/Praposed  Rules  83187 


(2)  Water  diversion  or  impoundment, 
groundwater  pumping,  or  other  activity 
that  alters  water  quality  or  quantity  to 
an  extent  that  wet  forest  or  bog 
vegetation  is  significantly  affected;  and, 

(3)  Recreational  activities  that 
appreciably  degrade  vegetation. 

Actions  affected  by  designation  of 
critical  habitat  may  include,  but  are  not 
limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Development  requiring  permits 
from  Federal  agencies  such  as  Housing 
and  Urban  Development; 

(3)  Federally  funded  silviculture/ 
forestry  projects  and  research  by  the 
U.S.  Department  of  Agriculttire  (Nattiral 
Resource  Conservation  Service  and 
Forest  Service); 

(4)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration  jurisdiction; 

(5)  Rodd  construction  «md 
maintenance  by,  or  funded  by,  the  U.S. 
Department  of  Transportation; 

(6)  Federally  funded  importation  of 
alien  species  for  research,  agriculture, 
and  aquaculture.  and  the  release  or 
authorization  of  release  of  biological 
control  agents  by  the  U.S.  Department  of 
Agriculture; 

(7)  Regulation  of  activities  affecting 
point  source  pollution  discharges  into 
waters  of  the  United  States  by  the 
Environmental  Protection  Agency  under 
section  402  of  the  Clean  Water  Act; 

(8)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(9)  Installation  and  maintenance  of 
U.S.  Coast  Guard  navigational  aids; 

(10)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and 

(11)  Construction  activities  by  the 
U.S.  Department  of  Interior  (National 
Park  Ser\'ice); 

(12)  Activities  not  mentioned  above 
funded  or  authorized  by  the  U.S. 
Department  of  Agriculture  (Forest 
Service.  Natural  Resources  Conservation 
Service).  Department  of  Defense, 
Department  of  Transportation, 
Department  of  Energy,  Department  of 
Interior  (U.S.  Geological  Survey, 
National  Park  Service),  Department  of 
Commerce  (National  Oceanic  and 
Atmospheric  Administration)  or  any 
other  Federal  agency. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 


regulations  on  listed  wildlife  and  plants 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service.  Branch  of 
Endangered  Species/Permits. 

Economic  and  Other  Relevant  Impacts 
Analysis 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  Consideration  of  economic  and 
other  impacts  will  take  place  in  the  final 
rule.  See  50  CFR  424.19.  Although  at 
this  time  we  cannot  identify  any 
incremental  effects  of  this  proposed 
critical  habitat  designation  above  those 
impacts  of  listing,  we  will  conduct  an 
economic  analysis  to  further  evaluate 
this  issue.  We  will  conduct  the 
economic  analysis  for  this  proposal 
prior  to  a  final  determination.  When  the 
draft  economic  analysis  is  completed, 
we  will  announce  its  availablility  with 
a  notice  in  the  Federal  Register,  and  we 
will  have  a  comment  period  for  30  days 
at  that  time  to  accept  comments. 

We  will  utilize  the  final  economic 
analysis,  and  take  into  consideration  all 
comments  and  information  regarding 
economic  or  other  impacts  submitted 
during  the  public  comment  period  and 
any  public  hearings,  if  requested,  to 
make  final  critical  habitat  designations. 
We  may  exclude  areas  from  critical 
habitat  upon  a  determination  that  the 
benefits  of  such  exclusions  outweigh  the 
benefits  of  specifying  such  areas  as  part 
of  critical  habitat;  however,  we  cannot 
exclude  areas  from  critical  habitat  when 
such  exclusion  will  result  in  the 
extinction  of  the  species. 

Public  Comments  Solicited 

It  is  our  intent  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry  or  any 
other  interested  party  concerning  this 
proposed  rule. 

In  this  rule,  we  do  not  propose  to 
designate  critical  habitat  on  the  private 
lands  within  Moomomi.  Pelekunu,  and 
Kamakou  Preserves  because  these  areas 
are  dedicated  to  conser\'ation  and  are 
managed  for  the  benefit  of  the  federdly 
protected  plant  species  found  there.  We 
believe  that  these  areas  are  not  in  need 
of  special  management  considerations 
or  protection  and.  therefore,  do  not  meet 
the  definition  of  critical  habitat  in  the 
Act.  We  are,  however,  specifically 


soliciting  comments  on  the 
appropriateness  of  this  approach. 

We  also  invite  comments  from  the 
public  that  provide  information  on 
whether  lands  within  proposed  critical 
habitat  are  currently  being  managed  to 
address  conservation  needs  of  these 
listed  plants.  As  stated  earlier  in  this 
proposed  rule,  if  we  receive  information 
that  any  of  the  areas  proposed  as  critical 
habitat  are  adequately  managed,  we  may 
delete  such  areas  from  the  final  rule 
because  they  would  not  meet  the 
definition  in  section  3(5)(A)(i)  of  the 
Act.  In  determining  adequacy  of 
management,  we  must  find  that  the 
management  effort  is  sufficiently  certain 
to  be  implemented  and  effective  so  as  to 
contribute  to  the  elimination  or 
adequate  reduction  of  relevant  threats  to 
the  species. 

In  determining  whether  an  action  is 
likely  to  be  implemented,  we  will 
generally  consider  the  following: 
— Whether  or  not  a  management  plan  or 
agreement  exists  which  specifies  the 
management  actions  being 
implemented,  or  if  to  be 
implemented,  the  schedule  for 
implementation; 
— Whether  there  are  responsible 
party(ies).  and  funding  source(s)  or 
other  resources  necessarv'  to 
implement  the  actions,  with  a  high 
level  of  certainty  that  the  funding  will 
be  provided;  and 
— The  authority  and  long-term 

commitment  of  the  party(ies)  to  the 
agreement  or  plan  to  implement  the 
management  action,  as  demonstrated, 
for  example,  by  a  legal  instrument 
providing  enduring  protection  and 
management  of  the  lands. 
In  determining  whether  an  action  is 
likely  U>  be  effective,  we  will  generally 
consider  whether  or  not  the  plan  is 
specific  concerning  the  threats  to  be 
addressed  by  the  management  actions; 
whether  such  actions  have  been 
successful  in  the  past;  whether  there  are 
provisions  for  monitoring  and 
assessment  of  the  effectiveness  uf  the 
management  actions:  and  whether 
adaptive  management  principles  have 
been  incorporated  into  the  plan. 

We  are  aware  that  the  State  of  Hawaii 
and  some  private  landowners  may  be 
considering  the  development  and 
implementation  of  land  management 
plans  or  agreements  that  may  promote 
the  conservation  and  recovery  of 
endangered  and  threatened  plant 
species  on  the  island  of  Molokai.  We  are 
soliciting  comments  in  this  proposed 
rule  on  whether  current  land 
management  plans  or  practices  applied 
within  the  areas  proposed  as  critical 
habitat  adequately  address  the  threats  to 
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these  listed  species.  We  are  also 
soliciting  comments  on  whether  future 
development  and  approval  of 
conservation  measures  [e.g.. 
(!onser\ati()n  Agreements.  .Safe  Harbor 
Agreements,  etc.]  should  be  e.xcluded 
from  critical  habitat,  and  if  so,  by  what 
mechanism. 

In  addition,  we  are  seeking  comments 
on  the  following: 

( 1 )  The  reasons  why  critical  habitat 
for  any  of  these  species  is  prudent  or  not 
prudent  as  provided  b\'  section  4  of  the 
Act  and  ,50  CFR  424.12(a)(1).  including 
whether  the  benefits  of  designation 
would  outweigh  any  threats  to  these 
species  due  to  designation; 

(2)  The  reasons  why  any  particular 
area  should  or  should  not  be  designated 
as  critical  habitat  for  anv  of  these 
species,  as  critical  habitat  is  defined  by 
section  3  of  the  Act  (16  L'.S.C.  1532  (.5)); 

(3)  Specific  information  on  the 
amount  and  distribution  of  habitat  for 
Adenophorous  penens.  Alectryon 
macrococcus.  Bidens  wiebkei. 
Brighamia  rockii.  Canavalia 
molokaiensis,  Centahum  sebaeoidfs. 
Clermontia  oblongifolia  ssp,  brevipea. 
Ctenitis  squamigera.  Cyanea  dunbani. 
Cyanea  gnmesiana  ssp.  grimesmna, 
Cyanea  mannii,  Cyanen  procera.  Diellia 
erecta.  Hedyotis  mannii. 
Hesperomannia  arborescens.  Hibiscus 
arnottianus  ssp.  immaculatus. 
Ischaemum  byrone,  Labordia  thflora. 
Lysimachia  maxima,  Mahscus  fauhei, 
Marsilea  \-illosa.  Melirope  mucronulatu. 
Meiicope  reflexa,  .\eraudia  sericea. 
Peucedanum  sandwicense.  Phyllostegia 
mannii.  Plantago  pnnreps.  Platanthera 
holochila.  Phtcbardia  munroi.  Schiedea 
Ivdgatei.  Schiedea  nuttallii.  Schiedea 
sarmentosa.  Sesbania  tomentosa.  Silene 
alexandn.  Silene  lanceolata. 
Spermolepis  hawaiiensis.  Stenogyne 
bifida.  Tetramolopuim  rockii.  Vigna  o- 
wahuensis.  and  Zantho.xvlum 
hawaiiense.  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why: 

(4)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(5)  Any  economic  or  other  impacts 
resulting  from  the  proposed 
designations  of  critical  habitat, 
including,  any  impacts  on  small  entities 
or  families,  and 

(6)  Economic  and  other  potential 
values  associated  with  designating 
critical  habitat  for  the  above  plant 
species  such  as  those  derived  from  non- 
consumptive  uses  {eg.  hiking,  camping, 
birding.  enhanced  watershed  protection, 
increased  soil  retention,  "existence 
values."  and  reductions  in 
administrative  costs). 


If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  anv  one  of 
several  methods  (see  ADDRESSES).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  mav  request  that 
we  withhold  their  home  address,  which 
we  will  honor  to  the  extent  allowable  bv 
law.  There  also  mav  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety, 
(.omments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  [uly  1,  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule  The  purpose  of  such 
review  is  to  ensure  listing  and  critical 
habitat  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  will  send  copies  of 
this  proposed  rule  to  these  peer 
reviewers  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  the  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designations  of  critical  habitat. 

We  will  consider  all  comments  and 
data  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easv  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  dearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 


interferes  with  the  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  document? 
(5)  What  else  could  we  do  to  make  the 
proposed  rale  easier  to  understand? 
Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street,  NW. 
Washington,  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Execsec@ios.doi.gov. 

Required  Determinations 

/.  Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
(EO)  12866,  this  action  was  submitted 
for  review  by  the  Office  of  Management 
and  Budget  (OMB).  We  are  in  the 
process  of  preparing  an  economic 
analysis  to  determine  the  economic 
consequences  of  designating  the  specific 
areas  identified  as  critical  habitat.  If  our 
economic  analysis  reveals  that  the 
economic  impacts  of  designating  any 
area  as  critical  habitat  outweigh  the 
benefits  of  designation,  we  may  exclude 
those  areas  from  consideration,  unless 
such  exclusion  will  result  in  the 
extinction  of  the  species. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act,  at  this  time  we  do  not  believe  this 
rule  will  have  an  annual  economic 
effect  of  $100  million  or  adversely  affect 
an  economic  sector,  productivity,  jobs, 
the  environment,  or  other  units  of 
government.  Therefore  we  do  not 
believe  a  cost  benefit  and  economic 
analysis  pursuant  to  EO  12866  is 
required. 

The  plants  at  issue  were  listed  as 
endangered  or  threatened  species 
between  the  years  1991  and  1999.  The 
areas  proposed  for  critical  habitat  are 
currently  occupied  by  one  or  more  of 
these  species.  Under  section  7  of  the 
Act,  critical  habitat  may  not  be 
destroyed  or  adversely  modified  by  a 
Federal  agency  action;  it  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (See  Table  6).  Section  7  also 
requires  Federal  agencies  to  ensure  that 
they  do  not  jeopardize  the  continued 
existence  of  the  species.  Because  of  their 
limited  number  of  individuals  and 
populations,  and  limited  range,  we 
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conclude  that  any  Federal  action  or 
authorized  action  that  could  potentially 
cause  an  adverse  modification  of  the 
proposed  critical  habitat  for  any  of  the 
32  species  would  also  likely  cause 
"jeopardy"  to  that  species.  Accordingly, 
the  designation  of  currently  occupied 
areas  as  critical  habitat  would  not  have 
any  additional  incremental  impacts  on 
what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  that  receive  Federal 
authorization  or  funding.  Non-Federal 
persons  that  do  not  have  a  Federal 


involvement  in  their  actions  are  not 
restricted  by  the  designation  of  critical 
habitat. 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies" 
actions.  As  discussed  above,  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  not  jeopardize  the 
continued  existence  of  the  32  plant 
species  since  their  listing  between  1991 
and  1999.  The  prohibition  against 
adverse  modification  of  critical  habitat 
would  not  be  expected  to  impose  any 
additional  restrictions  to  those  that 


currently  exist  because  all  proposed 
critical  habitat  is  currently  occupied. 

(c)  This  rule  will  not  materially  affec:t 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and 
as  discussed  above  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  resulting  from  critical 
habitat  designation  will  have  any 
incremental  effects. 


Table  6.— Impacts  of  Critical  Habitat  Designation  for  32  Plants  From  Molokai 


Categories  of  activities 


Federal    Activities    Potentially    Af- 
fected ^ 


Private  or  other  non-Federal  Activi- 
ties Potentially  Affected  ^ 


Activities  potentially  affected  by  species  listing  only 


Additional  activities  potentially 

affected  by  cntical  habitat 

designation ' 


Activities  conducted  by  ttie  Aimy  Corps  of  Engineers,  Department  of 
Transportation,  Department  of  Defense,  Department  of  Agriculture, 
Environmental  Protection  Agency,  Federal  Emergency  Manage- 
ment Agency,  Federal  Aviation  Administration.. 

Activities  that  require  a  Federal  action  (permit,  authorization,  or  fund- 
ing) and  may  remove  or  destroy  fiabitat  for  ttiese  plants  by  me- 
chanical, ct>emlcal,  or  oVher  means  (e.g.,  overgrazing,  clearing,  cut- 
ting native  live  trees  and  shrut>s,  water  diversion.  Impoundment, 
groundwater  pumpir^g,  road  building,  mining,  herbicide  application, 
recreational  use,  etc.)  or  appreciably  habitat  value  or  quality 
through  indirect'effects  (e.g.,  edge  effects.  Invasion  of  exotic  plarrts 
or  animals,  fragmentation  of  hat}ltat).. 


Activities  by  these  Federal  Agen- 
cies in  any  unoccup«ed  cntical 
hatitat  areas 

Funding,  authonzation.  or  permit- 
ting actions  by  Federal  Agencies 
in  any  unoccupied  cntical  hatNtat 
areas. 


'  This  column  represents  activities  potentially  attected  by  the  critical  habitat  designation  In  addition  to  those  activities  potentially  affected  by  list- 


ing the  species 


Activities  Initiated  by  a  Federal  agency. 
3  Activities  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Endangered  Species  Act. 

2.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  As  discussed  under  Regulatory 
Planning  and  Review  above,  this  rule  is 
not  expected  to  result  in  any  restrictions 
in  addition  to  those  currently  in 
existence.  As  indicated  on  Table  5  (see 
"Methods  for  Selection  of  Areas  for 
Proposed  Critical  Habitat  Designations") 
we  have  designated  property  owned  by 
Federal  and  State  govenmients,  and 
private  property. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Development  on  private  or  State 
lands  requiring  permits  from  other 


Federal  agencies  such  as  Housing  and 
Urban  Development; 

(3)  Federally  funded  silviculture/ 
forestry  projects  and  research  by  the 
U.S.  Department  of  Agriculture  (Natural 
Resource  Conservation  Service  and 
Forest  Service); 

(4)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration  jurisdiction; 

(5)  Road  construction  and 
maintenance  by,  or  funded  by,  the  U.S. 
Department  of  Transportation; 

(6)  Federally  funded  importation  of 
alien  species  for  research,  agriculture, 
and  aquaculture,  and  the  release  or 
authorization  of  release  of  biological 
control  agents  by  the  U.S.  Department  of 
Agriculture; 

(7)  Regulation  of  activities  affecting 
point  source  pollution  discharges  into 
waters  of  the  United  States  by  the 
Envirormiental  Protection  Agency  under 
section  402  of  the  Clean  Water  Act.; 

(8)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(9)  Installation  and  maintenance  of 
U.S.  Coast  Guard  navigational  aids; 

(10)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission;  and 


(11)  Construction  activities  by  the 
U.S.  Department  of  Interior  (National 
Park  Service); 

(12)  Activities  not  mentioned  above 
funded  or  authorized  by  the  U.S. 
Department  of  Agriculture  (Forest 
Service,  Natural  Resources  Conser\'ation 
Service).  Department  of  Defense. 
Department  of  Transportation. 
Department  of  Energy,  Department  of 
Interior  (U.S.  Geological  Survey, 
National  Park  Service),  Department  of 
Commerce  (National  Oceanic  and 
Atmospheric  Administration)  or  any 
other  Federal  agency. 

Many  of  these  activities  authorized  or 
funded  by  Federal  agencies  within  the 
proposed  critical  habitat  areas  are 
carried  out  by  small  entities  (as  defined 
by  the  Regulatory  Flexibilitv'  Act) 
through  contract,  grant,  permit,  or  other 
Federal  authorization.  As  discussed  in 
section  1  above,  these  actions  are 
currently  required  to  comply  with  the 
protections  of  the  Act  that  are  triggered 
by  listing,  such  as  avoiding  jeopardy  to  . 
these  species,  and  the  designation  of 
critical  habitat  is  not  anticipated  to  have 
any  additional  effects  on  these 
activities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  coimection 
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(such  as  funding  or  authorization),  the 
current  State  restrictions  concerning 
take  of  listed  threatened  or  endangered 
plant  species  remain  in  effect,  and  this 
rule  would  impose  no  additional 
restrictions. 

J  Small  Business  Regulatory 
Enforcement  Fairness  Act  15  U  S  C 
80412)1 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  SlOO  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions  in  the 
economic  analysis,  or  (c)  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises 

4   Unfunded  Mandates  Reform  Act  12 
use.  1501  et  seq  I 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U  S  C   1501  ft 
sea). 

(a)  This  rule  will  not  "significantlv  fir 
uniquely"  affect  small  governments  A 
Small  Government  Agencv  Plan  is  not 
required.  Small  governments  will  onlv 
be  affected  to  the  extent  that  anv  Federal 
funds,  permits  or  other  authorized 
activities  must  ensure  that  their  actums 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  in 
section  1.  these  actions  are  currently 
subject  to  equivalent  restrictions 
through  the  listing  protections  of  the 
species,  and  no  further  restrictions  art' 
anticipated 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  SlOO  million  or 
greater  in  anv  year,  that  is.  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act 
The  designation  of  critical  habitat 
imposes  no  obligations  on  Statt'  or  iix  al 
governments. 

5.  Takings 

In  accordanc*^  with  Executu>'  OrdfT 
12630.  this  rule  dne^  not  have 
significant  takings  implications.  .-\ 
takings  implication  assessment  is  not 
r^'quired.  As  discussed  above,  the 
designation  of  critical  habitat  affects 
only  Federal  agency  actions  The  ruir 
will  not  increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  the  32  plant  species. 
We  do  not  anticipate  that  property 
values  will  be  affected  bv  the  critical 
habitat  designations.  Landowners  iii 
areas  that  are  included  in  the  designated 
critical  habitat  will  continue  to  have 


opportunity  to  utilize  their  property  in 
ways  consistent  with  State  law  and  with 
the  continued  survival  of  the  plant 
species 

6'  Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects  A  Federalism 
assessment  is  not  required.  As  discussed 
above,  the  designation  of  critical  habitat 
in  areas  currently  occupied  by  the  32 
plant  species  would  have  little 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designations  may  have  some  benefit  to 
these  governments  in  that  the  areas 
essential  to  the  conservation  of  these 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  identified.  While  this 
definition  and  identification  does  not 
alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long 
range  planning  rather  than  waiting  for 
case-by-case  section  7  consultation  to 
occur 

« 

Chvil  lustice  Reform 

In  accordance  with  Executive  Order 
1 248H.  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
.■\ct  The  rule  uses  standard  property 
descriptions  and  identifies  the  primar\- 
( iinstituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
\2  plant  species 

H  fapenvork  Reduction  Act  of  1995  (44 
i'  S  i:    (50;  ft  se<i  I 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  OMB  approyal  under  the 
F.iperwork  Reduc:tion  Act  is  required. 

"'   Sdtiomil  Environmental  Policy  Act 

\Vt'  ha\e  determined  that  an 
En\ironniental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  bv  the  National  Environmental 
Policy  Act  of  19ti9  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act,  as 
amended.  A  notice  outlining  our  reason 
for  this  determination  was  published  in 
the  Federal  Register  on  (October  25. 
mH.i  (48  FR  49244).  This  proposed  rule 
does  not  t  tmstitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  tht!  human  environment 


10.  Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  Presidents 
memorandum  of  April  29,  1994, 
"Government-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  imderstand  that  Federally 
recognized  Tribes  must  be  related  to  on 
a  Govemment-to-Govemment  basis.  The 
1997  Secretarial  Order  on  Native 
Americans  and  the  Act  clearly  states 
that  Tribal  lands  should  not  be 
designated  unless  absolutely  necessary 
for  the  conservation  of  the  species. 
According  to  the  Secretarijd  Order. 
"Critical  habitat  shall  not  be  designated 
in  an  area  that  may  impact  Tribal  trust 
resources  unless  it  is  determined 
essential  to  conserve  a  listed  species.  In 
designating  critical  habitat,  the  Services 
shall  evaluate  and  document  the  extent 
to  which  the  conservation  needs  of  a 
listed  species  can  be  achieved  by 
limiting  the  designation  to  other  lands." 

We  determined  that  no  Tribal  lands 
are  essential  for  any  of  the  18 
plantsspecies  for  which  critical  habitat 
designation  is  proposed  because  none  of 
these  plants  are  known  to  occur  on 
Tribal  lands. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I.  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows; 

.\uthority:  Ifi  I'.S.C;.  i:iei-1407;  16  I'.S.C. 
15U-1.=S44;  16  I  .S.C.  4201-424.5:  Pub.  L,  99- 
h25.  100  Stat    ,5500;  unless  otherwiso  noted, 

2,  In  §  17.12(h)  revise  the  entries  for 
-■^ypcfn'on  macrococcus,  Bidens  wiebkei. 
Brighamia  rockii,  Canavalia 
molokaiensis.  Centarium  sebaeoides. 
Clermontia  oblongifolia  ssp.  brevipes, 
Cyanea  dunbarii,  Cyanea  grimesiana 
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ssp.  grimesiana,  Cyanea  mannii,  Cyanea 
procera,  Hesperomannia  arborescens, 
Hibiscus  amottianus  ssp.  immaculatus, 
Ischaemum  byrone,  Labordia  triflora, 
Mariscus  fauriei,  Melicope  (=Pelea) 
mucronulata,  Melicope  reflexa, 
Neraudia  sericea,  Peucedanum 


sandwicense,  Schiedea  lydgatei, 
Schiedea  sannentosa,  Sesbania 
tomentosa,  Silene  alexandri,  Silene 
lanceolata,  Spermolepis  hawaiiensis, 


PLANTS"  and  Ctenitis  squamigera, 
Diellia  erecta  and  Marsilea  viUosa. 
under  "FERNS  AND  ALLIES"  to  read  as 
follows: 


Stenogyne  bifida,  Tetramolopium  rockii,     -i-kocj  j      j».._.      ^.^ 

^r  L  J  -7    Cl       I  §17.12    Endangered  and  threatened  plants. 

Vi^a  o-wahuensis,  and  Zanthoxylum 


hawaiiense  under  "FLOWERING 


(h)* 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


FLOWERING 
PLANTS 


Crrtical 
habitat 


Speciaf 
rules 


Alectryon 
macroccoccus. 


Mahoe U.S.A.  (HI) 


Sapindaceae- 
Soapberry. 


467  17.96(a) 


NA 


Bidens  wiebkei Kookoolau U.S.A.  (HI) 


Asteraceae-Sun- 
flower. 


480  17.96(a) 


NA 


Brighamia  rockii Olulu  U.S.A.  (HI)  Campanulaceae-  E 

Bell  flower 


530  17  96(a) 


NA 


Canavalia 
molokaiensis. 


AwikiwikI  U.S.A.  (HI)  Fabaceae-Legume       E 


480  17  96(a) 


NA 


Centaurium 
sebaeoides. 


Awiwi  U.S.A.  (HI) 


Gentianaceae-Gen-      E 
tian. 


448  17.96(a) 


NA 


Clermontia 
oblongifolia  ssp. 
brevipes. 


Oha  wai  U.S.A.  (HI)  Campanulaceae-  E 

Bell  flower. 


480  17  96(a) 


rjA 


Cyanea  dunt>arii  Haha  U.S.A.  (HI) 


Campanulaceae-  E 

Bell  flower. 


594  17.96(a) 


NA 


Cyanea  grimesiana       Haha  U.S.A.  (HI) 

ssp.  grimesiana. 


Campanulaceae- 
Bell  flower. 


582  17.96(a) 


NA 


Cyanea  mannii Haha  U.S.A.  (HI)  Campanulaceae- 

Bell  flower. 

I.  .  .  . 

Cyanea  procera  Haha  U.S.A.  (HI)  Campanulaceae- 

Bell  flower. 


480  17  96(a) 


480  17.96(a) 


NA 


NA 


Hesperomannia  None  U.S.A.  (HI)  Asteraceae-Sun- 

artMrescens.  flower. 


536  17.96(a) 


r^ 


Hibiscus  amottianus      Kokio  keokeo U.S.A.  (HI)  Malvaceae-Mallow 

ssp.  immaculatus. 


480  17.96(a) 


NA 


Ischaemum  bryone  ..    Hllo  Ischaemum U.S.A.  (HI)  Poaceae-Grass E 


532  1796(a) 


NA 


Labordia  triflora Kamakahala U.S.A.  (HI)  Loganiaceae-Logan      E 


17,96(a) 


NA 


Mariscus  fauriei  None  U.S.A.  (HI)  Cyperaceae-Sedge       E 


17.96(a) 


NA 
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Species 


Scienlific  name 


Melicope  [=Peiea) 
mucronulata 


Meiicope  reflexa 


Common  name 


Historic  range 


Family 


Status       When  listed 


Critical 
habitat 


Aiani      USA   (HI) 


Alani 


USA   (HI) 


Neraudia  sencea  None  U.S.A.  (HI) 


Rutaceae-Rue 


Rutaceae-Rue 


Urticaceae-Nettle  E 


467  17.96(a) 


480  17  96(a) 


559  17.96(a) 


Special 
rules 


NA 


NA 


NA 


Federal  Register /Vol.  65,  No.  251 /Friday,  December  29,  2000  /  Proposed  Rules 


83193 


3.  In  §  17.96,  as  proposed  to  be 
amended  at  65  PR  66865,  November  7, 
2000,  add  introductory  text  to  paragraph 
(a)(l)(i),  add  paragraph  {a)(l)(i)(F),  and 
revise  paragraphs  (a)(l)(ii)(A)  and 
(a)(l)(ii){B)  to  read  as  follows: 

§17.96    Critical  habitat— plants. 

(a)  *   *   * 

(1)  *   *   * 

(i)  Maps  and  critical  habitat  unit 
descriptions.  The  following  sections 
contain  the  legal  descriptions  of  the 


critical  habitat  units  designated  for  each 
of  the  Hawaiian  islands.  Existing 
features  and  structures  within  proposed 
areas,  such  as  buildings,  roads, 
aquaducts,  telecommunication 
equipment,  arboreta  and  gardens,  heiaus 
{indigenous  place  of  worship,  shrine) 
and  other  man-made  features  do  not 
contain,  and  are  not  likely  to  develop, 
the  constituent  elements  described  for 
each  species  in  paragraphs  (a)(l){ii)(A) 
and  (a){l](ii)(B)  of  this  section. 
Therefore,  these  features  or  structures 


are  not  included  in  the  critical  habitat 
designation. 

***** 

(F)  Molokai.  Critical  habitat  areas  are 
described  below.  Coordinates  are  in 
UTM  Zone  4  with  units  in  meters  using 
North  American  Datum  of  1983 
(NAD83).  The  following  map  shows  the 
general  locations  of  the  28  critical 
habitat  units  designated  on  the  island  of 
Molokai. 

Note:  Map  follows: 


Peucedanum 
sandwicense 


Makou 


Schiedea  lydgatei  None 


Scniedea 
sarmentosa 


None 


USA  (HI)  Apiaceae-Parsley  T 


USA    (HI) 


USA    iHI) 


Caryophyllaceae-  E 

Pink 


Caryophyllaceae-  E 

Pink. 


Sesbania  romentosa      Onai  USA  (HI)  Fabaceae-Legume        E 


Siiene  alexandr'  None 


USA   (HI) 


Siiene  lanceoiata  None       .U  S  A   (HI) 


Spermolepis 
hawaiiensis 


None 


USA    (HI) 


Caryophyllaceae-  E 

Pink. 


Caryophyllaceae-  E 

Pink 


Apiaceae-Parsiey 


Stenogyne  Oit:aa  None      USA   iHI)  Lamiaceae-Mint 


TetranotODiur^  rocK"      None 


USA    (HI) 


Zantnoxyium  Ae 

hawaiiense 


Ferns  and  A,.,  es 


USA    ;HI) 


Ctenitis  squamigera       Pauoa    USA   (HI) 


Diellia  erecta 


Asplenium  leaved 

dieilia 


USA   .HI) 


Asteraceae-Sun- 
tiower 


Vigna  o-^anue^s:s  .      None  US  A.  (HI)  Fabaceae-Legume        E 


Rutaceae-Rue 


Aspleniaceae- 

Spleenwort 


Aspleniaceae- 
Spleenwort 


530  17.96(a) 


480  17  96(a) 


594  17  96(a) 


559  17  96(a) 


480  1 7  96(a) 


480  17  96(a) 


559  17  96(a) 


480 


480 


559 


532 


17.96(a) 
17  96(a) 

17  96(3) 

17.96(a) 


553  17  96(a) 


559  1796(a) 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


Proposed  Cntical 
Habitat  Area 


/Sy  Major  Roads 
/S/  Coastline 


^^      Molokai 


Hcmaiian  Islands 


{> 


Island  of  Molokai 

General  Locations  of 
Units  for  33  Species  of  Plants 


Marsilea  villosa 


ihiihi 


USA    (HI) 


Marsileaceae- 
Marselia 


474  17  96(a) 


NA 
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Critical  Habitat  Molokai  Unit  A  (7*  ha: 
180  ac) 

Unit  consists  of  the  toliowini;  mm' 
points  and  the  intermediate  coastline 
676640.  23,365:2.  B76640,  2:i-i6514. 
676904.  2336494:  B77235,  23361.50: 
677203. 2335634:  676861,  2335347; 
676443. 23  35339: 676250. 2335477; 
676251. 2335477. 

Note:  Miip  !■  ill'  iw  ■- 


Critii  al  Habitat  Molokai  Unit  B  (49  ha; 

12  1  a(  1 

I  nit  ( (insists  ot  the  following  seven 
points  ami  the  intermediate  coastline: 
6H1491.  2.i47819:  681525.  2347655 
h8139H.  2347338: 681107, 2347147 
680780,  2347124: 680587, 2347237 
68058", 2347242 

.\()te:  M.ui  ;i  lii'U  ^: 


Critical  Habitat  Molokai  Unit  C  (254  ha; 
628  ac) 

Unit  consists  of  the  following  seven 
points  and  the  intermediate  coastline: 
686185,  2347195 
685737. 2346591 
683426. 2346387 
683235. 2347250 

Note:  Map  follow 


686152, 2346870 
684786, 2346346 
683093. 2346978 


Molokai 
A 


Pactftc 
Ocean 


A 


Island  of  Molokai 

^^J  ProposeJ 

L'nticjl  Hdbiiat  Area 

Ele\alK)n 

I  1.000-ft  contours- 

/  \/  Coastline 


Molokai 
B 


A 


Island  of  Molokai 


F'roposed 

Critical  Habitat  Area 

Fle\'ation 

!  I.UOO-ft  contours  1 


/\/  Coastli 


Molokai 
C 


2    Miles 


2    Kjlomclcn 


A 


Pacific 
Ocean 


Island  of  Molokai 


Proposed 

Cntical  Habitat  Area 


/\/ Elevation 

1.1,000-ft  contours) 

/  \/  Coastline 
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Critical  Habitat  Molokai  Unit  D  (308  ha; 

761  ac) 

Unit  consists  of  the  following  seven 
points  and  the  intermediate  coastline: 
694720, 2345197; 694782, 2344764; 
694149,  2344287;  693299,  2344108; 
691629. 2344413; 691383,  2344965; 
691494,  2345158. 

Note:  Map  follows: 


Critical  Habitat  Molokai  Unit  E  (72  ha; 
178  ac) 

Unit  consists  of  the  following  eight 
points  and  the  intermediate  coastline: 
696491, 2344923: 696492, 2344923; 
696513,  2344602;  696230,  2344266; 
695857, 2344202; 695415,  2344391; 
695282, 2344860;  695376,  2345085. 

Note:  Map  follows: 


Molokai 
D 


2   KdoiKtcn 


Pacific 
Ocean 


Highway 


Island  of  Molokai 

Proposed 

Cntical  Habitat  Area 

/  \/  Elevation 

(1,000-ft  contours) 

/\/  Coastline 


Pacific 
Ocean 


y:"''l>ton. 


"""<ua 


Maunatoa  Highway 


vS 


Loop 


Island  of  Molokai 

Proposed 

Cntical  Habitat  Area 

/  X/  Elevation 

(1,000-ft  contours) 

/\/  Coastline 


Critical  Habitat  Molokai  Unit  F  (77  ha; 
190  ac) 

Unit  consists  of  the  following  twelve 
boundarv'  points:  716712.  2337581, 
716580,  2337654;  716662. 2338123; 
717072. 2338381; 717424, 2338357; 
717740.  2338123;  717849,  2337728; 
716851, 2337552; 716804. 2337550; 
716798,  2337555;  716769.  2337574; 
716713, 2337581. 

Note:  Map  follows: 


Molokai 
F 


2    KjlafBctcn 


Pacific 
Ocean 


"^^^^ 


Island  of  Molokai 

jj  Proposed 

Cntical  Habitat  Area 

/  \/  Elevation 

il.OOO-ft  contours,! 

/  Ny/  Coastline 
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Critical  Habitat  Molokai  Unit  G  (649  ha; 
1.604  ac) 


I'nit  consists  of  the  following  eleven 
boundary  points:  718149.  2335058; 
718915.2333601, 
716606. 2332055; 
716247. 2334342; 
717898.  2334905; 
717969, 2334907 


718210. 2335097 
718541. 2332609 
716139. 2332523 
:'16654.  2335225 
717955. 2334888 


Note:  Map 


Molokai 
G 


Pacific  Ocean 


Island  of  Molokai 

Proposed 

CnticaJ  Habitat  Area 

/   N/    Elevation 

il.OOO-ft  conlouis; 

/\/  Coastline 


Critical  Habitat  Molokai  Unit  H  (939  ha; 
2.320  dc) 

Unit  consists  of  the  following  fifteen 
boundary  points:  715073.  2335632; 
714272,  2334677;  713628, 2334820; 
710107, 2333328;  709463, 2333507; 

709630, 2335202; 

711325, 2336985; 

712769. 2336467; 

713217. 2336246; 

713071, 2336154. 


709260, 2334271; 
711539, 2335906; 
712291. 2337541; 
713291. 2336291; 
713076.  2336161; 


Note:  Mi'p  fulldws: 
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H 
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Pacific  Ocean 
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Elevation 

1 1 ,000-ft  contoursj 

Coastline 


A/ 


Critical  Habitat  Molokai  Unit  I  (204  ha; 
504  ac) 

Unit  consists  of  the  following  seven 
boundarv'  points:  713530,  2336433; 
712780, 2336945; 712864, 2337613; 
713640, 2338102; 714224, 2338019: 
714651, 2337113; 714627, 2337098. 

Note:  Map  follows: 
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Critical  Habitat  Molokai  Unit  J  (714  ha; 
1,764  ac) 

Unit  consists  of  the  following  fifteen 
boundary  points:  711289,  2341384; 
712255, 2340095; 713126,  2340227; 
713640. 2339630; 713258,  2338914; 
712625, 2338926;  712088,  2339332; 
711301. 2339045;  712112,  2338687; 
712148. 2337708;  711217,  2337577; 
710059, 2338794;  710024,  2339570; 
710489, 2340286;  710382,  2340847. 

Note:  Map  follows: 
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Critical  Habitat  Molokai  Unit  K  (127  ha; 
314  ac) 

Unit  consists  of  the  following  seven 
boundary  points:  710982,  2333123; 
711568, 2332839;  711717,  2332325: 
711434. 2331869;  710900,  2331777; 
710472. 2332099;  710381,  2332686. 

Note:  Map  follows: 
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Critical  Habitat  Molokai  Unit  L  (137  ha; 
339  ac) 

Unit  consists  of  the  following  eight 
boundary  points:  714885,  2332152: 
715357, 2331885:  715429,  2331230: 
715183, 2330831: 714703, 2330746; 
714265, 2330992:  714167,  2331587; 
714367, 2332021. 

Note:  Map  follows: 
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Critical  Habitat  Molokai  Unit  M  (122  ha; 
301  ac) 

Unit  consists  of  the  following  ?.evpn 
boundar\-  points:  716748,  2331446. 


717191,  2331185 
716951,  2330171 
715973,  2330692 


717253,  2330676; 
716313, 2330233; 
716191.  2331324 


Note:  Map  follows: 


Pacific 
Ocean 
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Critical  Habitat  Molokai  Unit  N  (300  ha; 
741  ad 

Unit  consists  of  the  following  Fifteen 
boundary  points:  722270,  2333916; 
722443,  2333591;  722371, 2333139; 
722016. 2332844;  721535, 2332903; 
720951.  2333534:  720468, 2333549; 
720075, 2333794;  719953, 2334346; 
720198. 2334756;  720518,  2334933; 
721004.  2334828;  721295.  2334481; 
721807.  2334411;  722031. 2334064. 

.\ote:  M.ip  ti)lli)V\ 6. 
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Critical  Habitat  Molokai  Unit  O  (44  ha: 
109  ac) 

Unit  consists  of  the  following  ' 
seventeen  boundary  points:  719860, 
2335968;  719493,  2335459;  718713. 
2335538;  719597, 2336291;  719603, 
2336276;  719620,  2336255;  719626, 
2336226: 719623, 2336191;  719631, 
2336157; 719639, 2336135;  719657, 
2336101: 719672. 2336081;  719694, 
2336066: 719735,  2336045:  719755, 
2336030:  719781.  2336002:  719794, 
2335992. 

Note:  .Map  follows: 
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Critical  Habitat  Molokai  Unit  P  (118  ha; 
291  ac) 

Unit  consists  of  the  following  eight 
boundary  points:  723887,  2334107; 
724418, 2333859; 724467,  2333254; 
724204, 2332957;  723802,  2332837; 
723440, 2332990;  723160,  2333488; 
723454, 2333941. 

Note:  Map  follows: 


Critical  Habitat  Molokai  Unit  Q  (285  ha: 
704  ac) 

Unit  consists  of  the  following  eight 
boundary  points:  726254,  2335771: 
727798,  2336579;  728318.  2336555: 
728597, 2336013; 728426, 2335538; 
726780, 2334697;  726306,  2334816; 
726089, 2335373. 

Note:  Map  follows: 


Critical  Habitat  Molokai  Unit  R  (122  ha; 
301  ac) 

Unit  consists  of  the  following  eight 
boundary  points:  732455,  2341104; 
732704, 2340714; 732545, 2340158; 
731888.  2339994:  731435,  2340323: 
731441. 2340821:  731645,  2341140; 
732093, 2341287. 

Note:  Map  follows: 
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Critical  Habitat  \f<ilokai  Unit  S  (199  ha; 
492  ac) 

L'nit  consists  of  the  following  nine 
points  and  the  internieriiate  coastlinp; 
734741. 2342919; 


734820.  2342320 
733685  2341380 
733120.  2342247 
733923.  2343082 

Note:  Map  follows: 


734879. 23427] 1 
734020.  2341430 
733205.  2341H4H 
733902.  2343068 


Critical  Habitat  Molokai  Unit  T  (125  ha; 
309  ac) 


I  nit  consists  of  the  following  eight 
lints  an(i  the  intermediate  coastline; 


i87()2.  234248H 
i7H48. 23418B0 
27329.  2342114 
7272.).5.  2342hll 


728109. 2341927 
727550. 2341914 
727236. 2342328 
727358. 2342827 


Note:  M.ip  tullnus: 


Critical  Habitat  Molokai  Unit  U  (194  ha; 
479  ac) 

Unit  consists  of  the  following  nine 
boundary  points:  725621.  2341045: 
726046. 2340710:  726486,  2339828; 
726437. 2339432:  726103,  2339195: 
725666, 2339128:  725392,  2339392: 
724991. 2340179:  724976, 2340681. 

Note:  Map  fnllows: 
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Critical  Habitat  Molokai  Unit  V  (283  ha; 
699  ac) 

Uriit  consists  of  the  following  eight 
points  and  the  intermediate  coastline: 
726312, 2342554; 726525, 2342355; 
726532. 2341699;  724187,  2340913; 
723553. 2341022; 723113, 2341371; 
723183. 2341795:  723236,  2341873. 

Note:  Map  follows: 


Pacific 
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(1,000-ft  contours) 
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Critical  Habitat  Molokai  Unit  W  (1  ha: 
2  ac) 

Unit  consists  of  the  entire  island, 
located  at  715835,  2342456. 

Note:  Map  follows: 
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Critical  Habitat  Molokai  Unit  X  (424  ha: 
1,048  ac) 

Unit  consists  of  the  following  eight 
points  and  the  intermediate  coastline: 
714892. 2342337: 714895. 2342336: 
714921, 2341907: 714427,  2341515; 
712984, 2342002:  712223.  2343400; 
711532. 2345604: 712012,  2345954. 

Note:  Map  follows: 
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Critical  Habitat  Molokai  Unit  Y  fll5  ha. 
284  ac) 

L'nit  consists  of  the  following  ten 
points  and  the  intermediate  coastline 
708130. 2343363;  708406. 2343292: 
708627. 2342526: 
707709. 2342227: 
707423. 2342848. 
707727    2343294. 


708634.  2342975 
708224. 2342169 
707456.  2342514 
707514.  2343152 


("ritical  Habitat  Molokai  Unit  Z  (111  ha; 

274  ac) 

Unit  consists  of  the  following  six 
boundarv  points;  689443,  2345663; 
689444. 2345664; 689460.  2345662; 
689479,  2345646; 689461, 2345661; 
689448.  2,i45663. 

.\()te:  M.i})  tol  Idvvs: 


Critical  Habitat  Molokai  Unit  Aa  (114 
ha;  281  ac) 

Unit  consists  of  the  following  six 
points  and  the  intermediate  coastline: 
711994, 2346034; 711678.  2345884; 
710942. 2346030; 710630,  2346428; 
710562, 2346895; 710826,  2347185. 

Note:  Map  follows: 
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Critical  Habitat  Molokai  Unit  Bb  (4  ha; 
10  ac) 

Unit  consists  of  the  entire  island, 
located  715510,  2343836. 

Note:  Map  follows: 
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Table  (a)(1)(i)(F) — Protected  Species  Within  Each  Critical  Habitat  Unit  for  Molokai 


Unit  name 


Molokai 
Molokai 
Molokai 
Molokai 
Molokai 
Molokai 
Molokai 

I 

Moloka 

Moloka 
Moloka 
Molokai 
Molokai 
Moloka 
Molokai 
Moloka 
Moloka 
Molokai 
Moloka 
Mok}ka 
Mok}ka 
Moloka 


Species 


A  hAarsilea  villosa 

B  /Wars//ea  w//osa 

C  Centaunum  sebaeoides:  Marsilea  villosa 

D  '. Sesbania  tomentosa;  Tetramolopium  rockn 

E  Sesbania  tomentosa 

F Cyanea  procera 

G  Alectryon  macrococcus;  Bidens  wiebkei;  Cyanea  mannii:  Diellia  erecta:  Neraudia  sencea: 

Schiedea  lydgatei;  Schiedea  sannentosa;  Sesbania  tomentosa:  Silene  lanceolata:  Silene 
alexandri;  Spenvolepis  hawaiiensis;  Vigna  o-wahuensis:  Zanttioxylum  hawaiiensis 

H  Alectryon  macrococcus;  f^ariscus  fauriei;  Melicope  mucronulata:  Schidea  lydgatei.  Sctiiedea 

samientosa;  Sesbania  tomentosa 

I  j  Alectryon  macrococcus;  Canavalia  molokaiensis 

J  

K   

L  

M  

N  

O  

P   

0  

R  

S  

T  

U  


Canavalia  molokaiensis;  Cyanea  dunbarii;  Cyanea  mannii 

Sesbania  tomentosa 

Sesbania  tomentosa 

Sesbania  tomentosa 

Ctenitis  squamigera,  Cyanea  mannii,  and  Latxirdia  triflora 

Clemyontia  oblongifolia  ssp  brevipes 

Stenogyne  bifida 

Melicope  reflexa 

Diellia  erecta 

Bidens  wiebkei 

Hibiscus  amottianus  ssp.  immaculatus;  lsct)aemum  byrone 

Cyanea  grimesiana  ssp.  ghmesiana;  hAelicope  reflexa 
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Table  (a)(1)(i)(F)— Protected  Species  Within  Each  Critical  Habitat  Unit  for  Molokai— Continued 


Unit  name 


opGC^GS 


Molokai  V 

Molokai  W 
Motokai  X 
Molokai  Y 
Molokai  Z 
Motokai  Aa 
Molokai  Bb 


Bhghamia  rockii:  Cyanea  gnmesiana  ssp   gnmesiana:  Hesperomannia  artoorescens:  Hibiscus 

arnoWanus  ssp  immaculatus,  Ischaemum  byrone:  Peucedanum  sandwicense 
Bnghamia  rockii;  Peucedanum  sandwicense 
Canavalia  molokaiensis:  Tetramolopium  rockii 
Peucedanum  sandwicense 
Tetramolopium  rocku 
Centaunum  sebaeoides 
Peucedanum  sandwicensis 


(ii)  Hawaiian  plants — Constituent 
elements. 

[A)  Flowering  plants. 

Family  Apiaceae:  Peucedanum 
sandwicense  (makou) 

i.  Kauai  F,  G,  I,  and  M,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Peucedanum 
sandwicense  on  Kauai.  Within  these 
units,  the  currently  known  primary- 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Cliff  habitats  (a)  in  mixed  shrub  coastal 
dry  cliff  communities  or  diverse  mesic 
forest  and  (b)  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Hibiscus  kokio.  Bhghamia 
insignis,  Bidens  sp.,  Artemisia  sp.. 
Lobelia  niihauensis.  Wilkesia 
gymnoxiphium.  Canthium  odoratum. 
Dodonaea  viscosa.  Psychotria  sp.. 
Acacia  koa.  Kokio  kauaiensis.  Carex 
meyenii,  Panicum  Imeale,  Chamaesvce 
celastroides,  Eragrostis  sp.,  Diospvros 
sp..  or  Metrosideros  pohinorpha:  and 
(2)  elevations  from  sea  level  to  above 
915  m  (3.000  ft). 

ii.  Molokai  units  V.  VV.  Y  and  Bb. 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(F)  of  this  section 
constitute  critical  habitat  for 
Peucedanum  sandivicense  on  Molokai 
Within  this  unit  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Peucedanum  sandwicense 
are  the  habitat  components  that  provide: 
(1)  Cliff  habitats  with  brown  soil  and 
talus — (a)  in  Chamaesyce  celastroides 
var.  amplectans — Chenopodium 
oahuense  coastal  dry  shrubland  or 
Diospyros  sandwicensis  forest  and  fb) 
containing  one  or  more  of  the  following 
associated  native  species:  Eragrostis  sp., 
Santalum  elliptic  urn.  Pntchardia 
hillebrandii.  Reynoldsia  sandwicensis. 
Osteomeles  anthyliidi folia.  Scaevola 
sericea,  Senna  gaudicbaudii. 
Pittosporum  halophilum,  Sida  fallax. 
Plumbago  zeylanica.  Artemisia 
australis.  Portulaca  lutea.  Lepidium 
bidentatum  var.  o-waihiense,  Schieden 
gjobosa,  Upochaeta  integrifolia, 
Peperomia  remyi.  Plechranthus 


par\-itlorus.  Dianella  sandwicensis.  or 
Metrosideros  polyniorpha:  and  (2)  ffom 
sea  level  to  above  900  m  (3.000  ft). 

Family  Apiaceae:  Spermolepis 
hawaiiensis  (no  common  name) 

i.  Kauai  B  and  I.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Spermolepis  hawaiiensis  on  Kauai. 
Within  these  units,  the  currently  known 
primary'  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Metrosideros  polvmorpha 
forests  or  Dodonaea  viscosa  lowland  dry 
shrubland  containing  one  or  more  of  the 
following  associated  plant  species: 
Eragrostis  variabilis.  Bidens 
sandvicensis.  Schiedea  spergulina, 
Lipochaeta  sp,.  Cenchrus 
agrimonioides.  Sida  fallax.  Doryopteris 
sp.,  or  Gouania  hillebrandii:  and  (2) 
elevations  of  about  305  to  610  m  (1,000 
to  2,000  ft). 

ii.  Molokai  unit  G.  identified  in  the 
legal  description  in  paragraph 
(a)(l){i)(F)  of  this  section  constitutes 
critical  habitat  for  Spermolepis 
hawaiiensis  on  Molokai.  Within  this 
unit  the  currently  known  primarv 
constituent  elements  of  critical  habitat 
for  Spermolepis  hawaiiensis  are  the 
habitat  components  that  provide:  (1) 
shady  spots  in  Dodonea  viscosa  lowland 
dr\'  shrubland  and  containing  one  or 
more  of  the  following  associated  native 
species:  Eragrostis  variabilis.  Lipochaeta 
lavarum.  Sida  fallax.  Mvoporum 
sandwicensis,  Santalum  elipticum,  and 
Heteropogon  con  tort  us:  and  (2)  an 
elevation  of  219  m  (720  ft). 

Family  Apocynaceae:  Pterah-xia 
kauaiensis  (kaulu) 

Kauai  F.  G,  1.  M.  Q.  T.  and  U. 
identified  in  the  legal  descriptions  in 
paragraph  {a){l)(i)(A)  of  this  section, 
constitute  critical  habitat  for  Pteralyxia 
kauaiensis  on  Kauai.  Within  these  units, 
the  currently  known  primarv 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Diverse  mesic  or  wet  forests  containing 
one  or  more  of  the  following  associated 
plant  taxa:  Pisonia  sandwicensis. 


Euphorbia  haeleeleana,  Charpentiera 
elliptica.  Pipturus  sp.,  Neraudia 
kauaiensis.  Hedyotis  terminalis, 
Pritchardia  sp.,  Gardenia  remyi, 
Syzygium  sp.,  Pleomele  sp.,  Cyanea  sp., 
Hibiscus  sp.,  Kokia  kauaiensis, 
Alectryon  macrococcus.  Canthium 
odoratum,  Nestegis  sandwicensis,  Bobea 
timonioides,  Rauvolfia  sandwicensis, 
Nesoluma  polynesicum,  Myrsine 
lanaiensis,  Caesalpinia  kauaiensis, 
Tetraplasandra  sp.,  Acacia  koa, 
Styphelia  tameiameiae,  Dodonaea 
viscosa,  Gahnia  sp.,  Freycinetia  arborea. 
Psychotria  mariniana,  Diplazium 
sandwichianum,  Zantboxylum 
dipetalum,  Carex  sp.,  Delissea  sp., 
Xylosma  hawaiiense,  Alphitonia 
ponderosa,  Santalum  freycinetianum, 
Antidesma  sp.,  Diospyros  sp., 
Metrosideros  polymorpha,  Dianella 
sandwicensis,  Poa  sandmcensis, 
Schiedea  stellarioides,  Peperomia 
macraeana,  Claoxylon  sandwicense.  or 
Pouteria  sandwicensis:  and  (2) 
elevations  between  250  to  610  m  (820  to 
2,000  ft). 

Family  Araliaceae:  Munroidendron 
racemosum  (no  common  name) 

Kauai  G,  I.  M,  and  N,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Munroidendron 
racemosum  on  Kauai.  Within  these 
units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Steep  exposed  cliffs  or  ridge  slopes  (a) 
in  coastal  or  lowland  mesic  forest  and 
(b)  containing  one  or  more  of  the 
following  associated  plant  taxa:  Pisonia 
umbellifera.  Canavalia  galeata.  Sida 
fallax,  Brighamia  insignis,  Canthium 
odoratum,  Psychotria  sp.,  Nestegis 
sandwicensis,  Tetraplasandra  sp., 
Bobea  timonioides,  Rauvolfia 
sandwicensis,  Pleomele  sp.,  Pouteria 
sandwicensis.  or  Diospyros  sp.;  and  (2) 
elevations  between  120  to  400  m  (395  to 
1,310  ft). 
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Family  Asteraceae:  Bidens  wiebkei 
(kookoolau) 

Molokai  units  G  and  S.  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(F)  of  this  section  constitute 
critical  habitat  for  Bidens  wiebkei  on 
Molokai.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for  Bidens 
wiebkei  are  the  habitat  components  that 
provide:  (1)  Steep,  exposed  slopes — (a) 
in  Metrosideros  polymorpha  dominated 
mesic  shrublands  or  dry  or  mesic 
Metrosideros  polymorpha — Styphelia 
tameiameiae  lowland  shrubland  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  sp.,  Dodonea  viscosa, 
Canthium  odoratum,  Lysimachia  sp., 
Nestegis  sandwicensis,  Phyllanthus 
sandwicensis,  Pisonia  sp.,  or  Scaevola 
gaudicbaudii:  and  (2)  elevations 
between  250  and  1.050  m  (820  and 
3.450  ft). 

Family  Asteraceae:  Dubautia  latifolia 
(na'ena'e) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l){i)(A)  of 
this  section,  constitute  critical  habitat 
for  Dubautia  latifolia  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Gentle  or  steep  slopes  on 
well  drained  soil  in  (a)  semi-open  or 
closed,  diverse  montane  mesic  forest 
dominated  by  Acacia  koa  and/or 
Metrosideros  polymorpha  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species;  Pouteria 
sandwicensis,  Dodonaea  viscosa, 
Nestegis  sandvicensis,  Diplazium 
sandwichianum,  Elaeocarpus  bifidus, 
Claoxylon  sandwicense,  Bobea  sp., 
Pleomele  sp.,  Antidesma  sp.,  Cyrtandra 
sp..  Xylosma  sp.,  Alphitonia  ponderosa, 
Coprosma  waimeae.  Dicranopteris 
linearis,  Hedyotis  terminalis.  Ilex 
anomala,  Melicope  anisata,  Psychotria 
mariniana,  or  Scaevola  sp.;  and  (2) 
elevations  between  800  to  1,220  m 
(2.625  to  4.000  ft). 

Family  Asteraceae:  Dubautia 
pauciflorula  (na'ena'e) 

Kauai  L,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Dubautia  pauciflorula  on  Kauai. 
Within  this  unit,  the  currently  knowrn 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Lowland  wet  forest  within 
stream  drainages;  and  (2)  elevations 
between  670-700  m  (2,200-2,300  ft). 


Family  Asteraceae:  Hesperomannia 
arborescens  (No  common  name) 

Molokai  unit  V.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(F)  of 
this  section  constitute  critical  habitat  for 
Hesperomannia  arborescens  on 
Molokai.  Within  this  unit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Hesperomannia 
arborescens  are  the  habitat  components 
that  provide:  (1)  Slopes  or  ridges — (a)  in 
wet  Metrosideros  polymorpha — 
Dicranopteris  linearis  lowland  forest  or 
mesic  Diospyros  sandnicensis — 
Metrosideros  polymorpha  lowland 
forest  transition  zones  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Broussaisia  arguta,  Freycinetia  arborea. 
Antidesma  sp..  Cibotium  glaucum, 
Psychotria  mauiensis,  Elaphoglossum 
sp.,  Coprosma  sp..  Hedyotis  sp., 
Cheirodendron  sp.,  Smilax 
melastomifolia,  Clermontia  pallida. 
Thelypteris  sp..  Diplopterygium 
pinnatum.  Ilex  anomala,  Myrsine  sp.. 
Urera  glabra,  Cyrtandra  sp..  Pipturus 
sp.,  Boehmeria  grandis,  Nestegis 
sandwicensis,  Nepbrolepis  exaltata.  or 
Wikstroemia  sp.;  and  (2)  elevations 
between  360  and  750  m  (1,200  and 
2,500  ft). 

Family  Asteraceae:  Hesperomannia 
lydgatei  (no  common  name) 

Kauai  F,  L,  and  P,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Hesperomannia 
lydgatei  on  Kauai.  Within  these  units. 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Stream  banks  with  rich  brown  soil  and 
silty  clay  (a)  in  Metrosideros 
polymorpha  or  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  wet  forest  and  fb)  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Adenophorus  sp.. 
Antidesma  sp..  Broussaisia  arguta. 
Cheirodendron  sp.,  Elaphoglossum  sp., 
Freycinetia  arborea,  Hedyotis 
terminalis,  Labordia  lydgatei, 
Machaerina  angustifolia.  Peperomia  sp., 
Pritchardia  sp.,  Psychotria  hexandra. 
and  Syzygium  sandwicensis:  and  (2) 
elevations  between  410-915  m  (1,345- 
3,000  ft). 

Family  Asteraceae:  Lipochaeta  fauriei 
(nehej 

Kauai  G,  I,  and  U.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Lipochaeta  fauriei  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 


critical  habitat  are  habitat  components 
that  provide:  (1)  Moderate  shade  to  full 
sun  on  the  sides  of  steep  gulches  (a)  in 
diverse  lowland  mesic  forests  and  (b) 
containing  one  or  more  of  the  following 
native  species:  Diospyros  sp..  Myrsine 
lanaiensis.  Euphorbia  haeleeleana. 
Acacia  koa,  Pleomele  aurea.  Sapmdus 
oahuensis.  Nestegis  sandwicensis. 
Dodonaea  viscosa,  Psychotria 
mariniana.  Psychotria  greenwelliae. 
Kokia  kauaiensis,  or  Hibiscus  waimeae: 
and  (2)  elevations  between  480  and  900 
m  (1.575  and  2.950  ft). 

Family  Asteraceae:  Lipochaeta 
micrantha  (nehe) 

i.  Kauai  I  and  M.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Lipochaeta  micrantha 
on  Kauai.  Within  these  units  the 
currently  known  primary'  constituent 
elements  of  critical  habitat  for 
Lipochaeta  micrantha  var.  exigua  are 
habitat  components  that  provide;  (1) 
Cliffs,  ridges,  or  slopes  (a)  in  grassy. 
shrubby  or  dry  mixed  communities  and 
(b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Artemisia  australis.  Bidens 
sandvicensis.  Plectranthus  paniflorus, 
Chamaesyce  celastroides.  Diospyros  sp.. 
Canthium  odoratum.  Neraudia  sp., 
Pipturus  sp..  Hibiscus  kokio.  Sida 
fallax.  Eragrostis  sp..  or  Lepidium 
bidentatum:  and  (2)  elevations  between 
305-430  m  (1.000-1.400  ft). 

ii.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Lipochaeta  micrantha 
var.  micrantha  are  habitat  components 
that  provide:  (1)  Ba.salt  cliffs,  stream 
banks,  or  level  ground  (a)  in  mesic  or 
diverse  Metrosideros  polymorpha- 
Diospyros  sp.  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Lobelia 
niihauensis.  Chamaesyce  celastroides 
var.  hanapepensis.  Neraudia 
kauaiensis.  Rumex  sp..  Nontrichium  sp. 
(kului).  Artemisia  sp.,  Dodonaea 
viscosa.  Antidesma  sp..  Hibiscus  sp.. 
Xvlosma  sp..  Pleomele  sp..  .Melicope  sp.. 
Bobea  sp..  and  Acacia  koa:  and  (2) 
elevations  between  610-720  m  (2.000- 
2.360  ft). 

Family  Asteraceae:  Lipochaeta 
waimeaensis  (nehe) 

Kauai  B.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Lipochaeta  waimeaensis  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Precipitous,  shrub-covered 
gulch  (a)  in  diverse  lowland  forest  and 
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(b)  containing  the  native  species 
Dodonaea  viscosa  or  Upochaeta 
connata:  and  (2)  elevations  between  3.50 
and  400  m  (1,150  and  1.310  ft). 

Family  Asteraceae:  Remya  kauaiensis 
(no  common  name) 

Kauai  G.  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Remya  kauaiensis  on 
Kauai.  Within  these  units,  the  currently 
known  primarv'  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Steep,  north  or 
northeast  facing  slopes  (a)  in  Acacia 
koa-Metrosideros  polymorpha  lowland 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Chamaesyce  sp..  Nestegis 
sandwicensis,  Diospyros  sp  .  Hedvotis 
terminahs.  Slelicope  ssp..  Poutena 
sandv%icensis.  Schiedea  membranacea. 
Psychotria  mahniana.  Dodonaea 
viscosa.  Dianella  sandwicensis, 
Tetraplasandra  kauaiensis.  or 
Claoxylon  sandwicensis:  and  (2) 
elevations  between  850  to  1.250  m 
(2.800  to  4.100  ft) 

Family  Asteraceae:  Remya  montgomeryi 
(no  common  name) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Remya  montgomeryi  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep,  north  or  northeast- 
facing  slopes,  cliffs,  or  stream  banks 
near  waterfalls  (a)  in  Metrosideros 
polymorpha  mixed  mesic  forest  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Lysimachia  glutinosa,  Lepidium  serru. 
Boehmeria  grandis.  Poa  mannii. 
Stenogyne  campanulata,  Xhrsine 
linearifolia,  Bobea  timonioides,  Ilex 
anomala,  Zanthoxylum  dipetalum. 
Claoxylon  sandwicensis. 
Tetraplasandra  spp..  Artemisia  sp., 
\ototrichium  sp.,  Cyrtandra  sp.. 
Dubautia  plantaginea.  Sadleria  sp.. 
Cheirodendron  sp..  Scaevola  sp.,  or 
Pleomele  sp.;  and  (2)  elevations  between 
850  to  1,250  m  (2,800  to  4,100  ft) 

Family  Asteraceae:  Tetramolopium 
rockii  (No  common  name) 

Molokai  units  D,  X  and  Z.  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(F)  of  this  section  constitutes 
critical  habitat  for  Tetramolopium  rockii 
on  Molokai.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for 
Tetramolopium  rockii  are  the  habitat 
components  that  provide:  (1)  Hardened 


calcareous  sand  dunes  or  ash-covered 
basalt — (a)  in  the  coastal  spray  zone  or 
coastal  dry  shrublands  and  grasslands 
and  (b)  containing  one  or  more  of  the 
following  associated  native  species: 
Canthium  odoratum.  Diospyros 
sandwicensis,  Metrosideros 
polymorpha.  Osteomeles  anthyllidifolia . 
Scaevola  sp..  Fimbristylis  cymosa, 
Heliotropium  anomalum,  Lipochaeta 
integrifolta,  Sida  fallax,  and  Sporobolus 
virginicus:  and  (2)  between  10  and  200 
m  (30  and  650  ft)  in  elevation. 

Family  Asteraceae:  Wilkesia  hobdyi 
[dwarf  iliau) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Wilkesia  hobdyi  on  Kauai.  Within 
these  units,  the  currently  known 
primary-  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Coastal  dry  cliffs  or  ver\'  dry 
ridges  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Artemisia  sp.,  Wilkesia 
gymnoxiphium.  Lipochaeta  connata. 
Lobelia  niihauensis,  Peucedanum 
sandwicensis.  Hibiscus  kokio  ssp.  saint 
johnianus.  Canthium  odoratum. 
Peperomia  sp..  t\4yoporum  sandwicense. 
Sida  fallax.  Waltheria  indica,  Dodonaea 
viscosa,  or  Eragrostis  variabilis:  and  (2) 
elevations  between  275  to  400  m  (900  to 
1.310  ft). 

Family  Campanulaceae:  Brighamia 
insignis  (olulu) 

Kauai  E,  G,  and  M.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  and  Niihau  B. 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(B)  of  this  section, 
constitute  critical  habitat  for  Brighamia 
insignis  on  Kauai  and  Niihau.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Rocky  ledges  with  little  soil 
or  steep  sea  cliffs  (a)  in  lowland  dry 
grasslands  or  shrublands  with  annual 
rainfall  that  is  usually  less  than  170  cm 
(65  in.)  and  (b)  containing  one  or  more 
of  the  following  native  plant  species: 
Artemisia  sp.,  Chamaesyce  celastroides. 
Canthium  odoratum.  Eragrostis 
variabilis,  Heteropogon  contortus. 
Hibiscus  kokio.  Hibiscus 
samt/ohnianus.  Lepidium  serra, 
Lipochaeta  succulenta.  Munroidendron 
racemosum.  or  Sida  fallax:  and  (2) 
elevations  between  sea  level  to  480  m 
(1.575  ft)  elevation. 

Family  Campanulaceae:  Brighamia 
rockii  (Pua  ala) 

Molokai  units  V  and  W,  identified  in 
the  legal  descriptions  in  paragraph 


(a)(l)(i)(F)  of  this  section  constitute 
critical  habitat  for  Brighamia  rockii  on 
Molokai.  Within  this  unit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Brighamia  rockii  are 
the  habitat  components  that  provide:  (1) 
Rock  crevices  on  steep  basalt  sea  cliffs, 
often  within  the  spray  zone — (a)  in 
coastal  dry  or  mesic  forest,  Eragrostis 
variabilis  mixed  coastal  cliff 
communities,  or  shrubland,  or 
Pritchardia  sp.  coastal  mesic  forest  and 
(b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Pritchardia  hillehrandii, 
Chamaesyce  celastroides  var. 
amplectans.  Wikstoremia  uva-ursi, 
Carex  wahuensis  ssp.  wahuensis, 
Mariscus  phleoides  ssp.  pleoides, 
Eragrstis  variabilis.  Dianella 
sandwicensis,  Cocculus  trilobus, 
Phymatosorus  scolopendria,  Crytomium 
falcatum.  Lepidium  bidentatum  var.  o- 
waihiense,  Pittosporum  halophilum. 
Artemisia  sp.,  Bidens  sp.,  Schiedea 
globosa,  Reynoldsia  sandwicensis, 
Pandanus  tectorius,  Peucedanum 
sandwicensis,  Hedyotis  littoralis. 
Metrosideros  polymorpha,  Psydrax 
odoratum,  Diospyros  sandwicensis, 
Osteomeles  anthyllidifolia. 
Tetramolopium  cassia,  Senna 
gaudichaudii,  or  Scaevola  sericea;  and 
(2)  elevations  between  sea  level  and  470 
m(Oand  1,540  ft). 

Family  Campanulaceae:  Clermontia 
oblongifolia  ssp.  brevipes  (oha  wai) 

Molokai  unit  O,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i){F)  of 
this  section  constitute  critical  habitat  for 
Clermontia  oblongifolia  ssp.  brevipes  on 
Molokai.  Within  this  unit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Clermontia 
oblongifolia  ssp.  brevipes  are  the  habitat 
components  that  provide:  (1)  Shallow 
soil  on  gulch  slopes — (a)  in  wet 
Metrosideros  polymorpha  dominated 
forests  and  (b)  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Cheirodendron  trigynum. 
Cibotium  spp..  Broussaisia  argutus, 
Hedyotis  terminahs,  or  Melicope  sp.: 
and  (2)  elevations  between  1,100  and 
1,200  m  (3,500  and  4,320  ft). 

Family  Campanulaceae:  Cyanea 
asarifolia  (haha) 

Kauai  R  and  T,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Cyanea  asarifolia  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Pockets  of  soil  on  sheer  rock 
cliffs  (a)  in  lowland  wet  forests  and  (b) 
containing  one  or  more  of  the  following 
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native  plant  species:  Hedyotis  elatior, 
Machaerina  angustifolia,  Metrosideros 
polymorpha,  Toucbardia  latifolia,  or 
Urera  glabra;  and  (2)  elevations  between 
330  to  730  m  (1.080  to  2,400  ft). 

Family  Campanulaceae:  Cyanea 
dunbarii  (haha) 

Molokai  unit  J,  identified  in  the  legal 
description  in  paragraph  (a)(l){i)(F)  of 
this  section  constitute  critical  habitat  for 
Cyanea  dunbarii  on  Molokai.  Within 
this  unit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Cyanea  dunbarii  are  the  habitat 
components  that  provide:  (1) 
Streambanks  on  moderate  to  steep 
slopes — (a)  in  mesic  to  wet 
Dicranopteris  linearis-Metrosideros 
polymorpha  lowland  forest  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Diplazium  sanwicianum,  Charpentiera 
obovata,  Perrottetia  sandwicensis, 
Pipturus  albidus,  Clermontia  kakeana, 
Cheirodendron  trigynum,  or  Freycinetia 
arborea;  and  (2)  elevation  of  671  m 
(2,200  ft). 

Family  Campanulaceae:  Cyanea 
grimesiana  ssp.  grimesiana  (haha) 

Molokai  units  U  and  V,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(F)  of  this  section  constitute 
critical  habitat  for  Cyanea  grimesiana 
ssp.  grimesiana  on  Molokai.  Within 
these  units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Cyanea  grimesiana  ssp.  grimesiana 
are  the  habitat  components  that  provide: 
(1)  cliffs,  or  (2)  mesic  forest  dominated 
by  Metrosideros  polymorpha  or 
Metrosideros  polymorpha  and  Acacia 
koa  and  containing  one  or  more  of  the 
following  associated  nadve  plant 
species:  Psychotria  sp.,  Bobea  sp., 
Antidesma  sp.,  Syzygium  sndwicensis, 
Xylosma  sp.,  Cibotium  sp.,  Doodia  sp., 
Nephrolepis  sp.,  Cyrtandra  sp., 
Dicranopteris  linearis,  or  Freycinetia 
arborea;  and  (2)  elevations  between  350 
and  945  m  (1,150  and  3,100  ft). 

Family  Campanulaceae:  Cvanea  mannii 
(haha) 

Molokai  units  G,  J,  and  N,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(F)  of  this  section  constitute 
critical  habitat  for  Cyanea  mannii  on 
Molokai.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for  Cyanea 
mannii  are  the  habitat  components  that 
provide:  (1)  Sides  of  deep  gulches — (a) 
in  Metrosideros  polymorpha  dominated 
montane  mesic  forest  and  (b)  containing 
one  or  more  of  the  follovdng  associated 
native  plant  species:  Wiskstroemia  sp., 
Dicranopteris  linearis,  or  Vaccinium  sp.; 


and  (2)  elevations  between  559  and 
1,220  m  (1,900  and  4.000  ft). 

Family  Campanulaceae:  Cyanea  procera 
(haha) 

Molokai  unit  F,  identified  in  the  legal 
description  in  paragraph  (a)(l}(i)(F)  of 
this  section  constitute  critical  habitat  for 
Cyanea  procera  on  Molokai.  Within  this 
unit  the  cvirrently  known  primary 
constituent  elements  of  critical  habitat 
for  Cyanea  procera  are  the  habitat 
components  that  provide:  (1)  Walls  of 
steep  gulches — (a)  in  wet  Metrosideros 
polymorpha  dominated  lowland  mixed 
forest  and  (b)  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Asplenium  sp..  Brousaissia 
arguta,  Coprosma  ochracea,  Cyanea  sp., 
Cyrtandra  macrocalyx,  Dicranopteris 
linearis,  Pipturus  albidus,  Pisonia  sp.. 
Scaevola  procera,  or  Touchardia 
latifolia;  and  (2)  elevations  between  935 
and  1,073  m  (3,180  and  3,650  ft). 

Family  Campanulaceae:  Cvanea  recta 
(haha) 

Kauai  K,  O,  P,  and  R,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Cyanea  recta  on 
Kauai.  Within  these  imits,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Gulches  or  slopes  (a)  in 
lowland  wet  or  mesic  Metrosideros 
polymorpha  forest  or  shrubland  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species:  Dicranopteris 
linearis,  Psychotria  sp.,  Antidesma  sp.. 
Cheirodendron  platyphyllum.  Cibotium 
sp.,  or  Diplazium  sp.;  and  (2)  elevations 
between  400  to  1,200  m  (1,310  to  3,940 
ft). 

Family  Campanulaceae:  Cvanea  remvi 
(haha) 

Kauai  L,  P,  R,  and  T.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Cyanea  remyi  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Lowland  wet  forest  or 
shrubland  and  containing  one  or  more 
of  the  following  native  plant  species: 
Antidesma  sp.,  Cheirodendron  sp.. 
Diospyros  sp.,  Broussaisia  arguta, 
Metrosideros  polymorpha,  Freycinetia 
arborea,  Hedyotis  terminahs, 
Machaerina  angustifolia,  Perrottetia 
sandwicensis,  Psychotria  hexandra,  or 
Syzygium  sandwicensis;  and  (2) 
elevations  between  360  to  930  m  (1,180 
to  3,060  ft). 


Family  Campanulaceae:  Cyanea 
undulata  (haha) 

Kauai  L.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Cyanea  undulata  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Pristine,  undisturbed  sites 
along  shady  stream  banks  or  steep  to 
vertical  slopes;  and  (2)  elevations 
between  630  to  800  m  (2,070  to  2,625  ft). 

Family  Campanulaceae:  Delissea 
rhytidosperma  (no  common  name) 

Kauai  F.  G,  and  M,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Delissea 
rhytidosperma  on  Kauai.  Within  these 
units,  the  currently  known  primary- 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Well-drained  soils  with  medium  or  fine- 
textured  subsoil  (a)  in  diverse  lowland 
mesic  forests  or  Acacia  koa  dominated 
lowland  dr>'  forests  and  (b)  containing 
one  or  more  of  the  following  native 
species:  Euphorbia  haeleeleana . 
Psychotria  hobdyi,  Pisonia  sp.. 
Pterah^xia  sp..  Dodonaea  viscosa, 
Cyanea  sp..  Hedyotis  sp..  Dianella 
sandwicensis,  Diospyros  sandwicensis, 
Styphelia  tameiameiae.  or  Nestegis 
sandwicensis;  and  (2)  elevations 
between  120  and  915  m  (400  and  3.000 
ft). 

Family  Campanulaceae:  Delissea 
rivularis  ('oha) 

Kauai  G.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Delissea  rixularis  on  Kauai.  Within 
this  unit,  the  currently  known  primary' 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Steep  slopes  near  streams  (a)  in 
Metrosideros  polymorpha — 
Cheirodendron  trigynum  montane  wet 
or  mesic  forest  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  Broussaisia  arguta,  Carex  sp.. 
Coprosma  sp..  Melicope  cl u si i folia.  M. 
anisata.  Psychotria  hexandra.  Dubautia 
knudsenii,  Diplazium  sandwichianum, 
Hedyotis  foggiana.  Ilex  anomala,  or 
Sadleria  sp.;  and  (2)  elevations  between 
1,100  to  1.220  m  (3.610  to  4,000  ft). 

Family  Campanulaceae:  Delissea 
undulata  (no  common  name) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i){A)  of 
this  section,  constitutes  critical  habitat 
for  Delissea  undulata  on  Kauai.  Within 
this  unit,  the  currently  known  primary- 
constituent  elements  of  critical  habitat 
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are  habitat  components  that  provide:  (1) 
Dry  or  mesic  open  Sophora 
chrysophylla-Metrosideros  polymorpha 
forests  containing  one  or  more  of  the 
following  native  plant  species: 
Diosp\Tos  sandwicensis.  Dodonaca 
viscosa,  Psychotria  mariniana,  P 
greenwelliae.  Santalum  ellipticum. 
Mothocestruw  breviflorum.  or  Acacia 
koa:  and  (2)  elevations  between  610- 
1.740  m  (2,000-5.700  ft). 

Family  Campanulaceae:  Lobelia 
niihauensis  (no  common  name) 

Kauai  F.  G.  I,  and  I,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Lobelia  niihauensis 
on  Kauai.  Within  these  units,  the 
currently  known  primar\'  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide;  (1)  Exposed 
mesic  mixed  shrubland  or  coastal  dr\- 
cliffs  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Eragrostis  sp.,  Bidens  sp., 
Plectmnthus  parviflorus.  Lipochaeta  sp., 
Lythrum  sp.,  Wilkesia  hobdyi.  Hibiscus 
kokio  ssp.  saint  johnianus, 
Sototrichiuni  sp.,  Schiedea 
apokremnos.  Chamaesyce  celastroides. 
Charpentiem  sp.,  or  Artemisia  sp.;  and 
(2)  elevations  between  100  to  830  m 
(330  to  2720  ft). 

Family  Caryophyllaceae:  Alsinidendron 
lychnoides  (kuawawaenohu) 

Kauai  G  and  H.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Alsinidendron  lychnoides  on  Kauai. 
Within  these  units,  the  currently  known 
primarv'  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Montane  wet  forests  (a) 
dominated  by  Metrosideros  polymorpha 
and  Cheirodendron  sp..  or  by 
Metrosideros  polymorpha  and 
Dicranopteris  linearis  and  (b)  containing 
one  or  more  of  the  following  native 
plant  species:  Carex  sp..  Cyrtandra  sp.. 
Machaerina  sp.,  Vaccinium  sp  . 
Peperomia  sp..  Hedyotis  terminalis. 
Astelia  sp..  or  Broussaisia  arguta:  and 
(2)  elevations  between  1.100  and  1,320 
m  (3,610  and  4,330  ft). 

Family  Caryophyllaceae:  Alsinidendron 
viscosum  (no  common  name) 

Kauai  I,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Alsinidendron  viscosum  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  slopes  (a)  in  Acacia 
koa-Metrosideros  polymorpha  lowland, 
montane  mesic.  or  wet  forest  and  (b) 


containing  one  or  more  of  the  following 
native  plant  species:  Alyxia 
olivaeformis.  Bidens  cosmoides,  Bobea 
sp..  Carex  sp.,  Coprosma  sp..  Dodonaea 
viscosa,  Gahnia  sp.,  Ilex  anomala, 
Melicope  sp.,  Pleomele  sp..  Psychotria 
sp..  or  Schiedea  stellarioides;  and  (2) 
elevations  between  820  and  1.200  m 
(2.700  and  3,940  ft). 

Family  Caryophyllaceae:  Schiedea 
apokremnos  (ma'oli'oli) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Schiedea  apokremnos  on  Kauai. 
Within  these  units,  the  currently  known 
primary'  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Crevices  of  near-vertical 
coastal  cliff  faces  (a)  in  sparse  dry 
coastal  shrub  vegetation  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Heliotropium  sp.,  Chamaesyce  sp., 
Bidens  sp.,  Artemisia  australis.  Lobelia 
niihauensis.  Wilkesia  hobdyi. 
Lipochaeta  connata.  Myoponim 
sandwicense.  Canthium  odoratum.  or 
Peperomia  sp  ;  and  (2)  elevations 
between  60  to  330  m  (200  to  1.080  ft). 

Family  Ciaryophyllaceae:  Schiedea 
helleri  (no  common  name) 

Kauai  1,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Schiedea  helleri  on  Kauai.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Ridges  and  steep  cliffs  (a)  in  closed 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest,  or 
Metrosideros  polymorpha- 
Cheirodendron  sp.  montane  wet  forest, 
or  Acacia  koa-Metrosideros  polymorpha 
montane  mesic  forest,  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Dubautia  raillardioides.  Scaevola 
procera.  Hedyotis  terminalis.  Syzygium 
sandwicensis.  Melicope  clusifolia. 
Cibotium  sp.,  Broussaisia  arguta. 
Cheirodendron  sp.,  Cyanea  hirtella. 
Dianella  sandwicensis.  Viola 
wailenalenae,  or  Poa  sandvicensis;  and 
(2)  elevations  between  1,065-1,100  m 
(3.490-3,610  ft). 

Family  Caryophyllaceae:  Schiedea 
kauaiensis  (no  common  name) 

Kauai  G.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Schiedea  kauaiensis  on  Kauai. 
Within  this  unit,  the  currently  known 
primary-  constituent  elements  of  critical 
habitat  are  habitat  components  that 


provide:  (1)  Steep  slopes  (a)  in  diverse 
mesic  or  wet  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
plant  taxa:  Psychotria  mariniana. 
Psychotria  hexandra,  Canthium 
odoratum.  Pisonia  sp..  Microlepia 
speluncae.  Exocarpos  luteolus, 
Diospyros  sp..  Peucedanum 
sandwicense,  or  Euphorbia  haeleeleana; 
and  (2)  elevations  between  680-790  m 
(2.230-2.590  ft). 

Family  Caryophyllaceae:  Schiedea 
lydgatei  (No  common  name) 

Molokai  units  G  and  H.  identified  in 
the  legal  descriptions  in  paragraph 
a)(l){i)(F)  of  this  section  constitutes 
critical  habitat  for  Schiedea  lydgatei  on 
Molokai.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for  Schiedea 
lydgatei  are  the  habitat  components  that 
provide:  (1)  Along  ridges — (a)  in  dry  to 
mesic  grasslands,  shrublands.  and 
forests  with  scattered  native  trees  and 
(b)  containing  one  or  more  of  the 
following  associated  native  species: 
Dodonaea  viscosa,  Metrosideros 
polymorpha.  Styphelia  tameiameiae, 
and  Dicranopteris  linearis;  and  (2) 
elevations  from  about  600  to  650  m 
(2.000  to  2.100  ft). 

Family  Caryophyllaceae:  Schiedea 
membranacea  (no  common  name) 

Kauai  G,  I,  and  K,  identified  in  the 
legal  descriptions  in  paragraph 
(a){l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Schiedea 
membranacea  on  Kauai.  Within  these 
units,  the  currently  knowm  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1] 
Cliffs  or  cliff  bases  (a)  in  mesic  or  wet 
habitats,  (b)  in  lowland,  or  montane 
shrubland,  or  forest  communities 
dominated  by  Acacia  koa.  Pipturus  sp. 
or  Metrosideros  polymorpha  and  (c) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Hedyotis  terminalis,  Melicope  sp., 
Pouteria  sandwicensis,  Poa  mannii. 
Hibiscus  waimeae,  Psychotria 
mariniana,  Canthium  odoratum. 
Pisonia  sp.,  Perrottetia  sandwicensis, 
Scaevola  procera.  Sadleria  cyatheoides, 
Diplazium  sandwicensis.  Thelypteris 
sandwicensis,  Boehmeria  grandis, 
Dodonaea  viscosa,  Myrsine  sp..  Bobea 
brevipes.  Alyxia  olivaeformis, 
Psychotria  greenwelliae,  Pleomele  sp., 
Alphitonia  ponderosa,  Joinvillea 
ascendens  ssp.  ascendens,  Athyrium 
sandwichianum,  Machaerina 
angustifolia,  Cyrtandra  paludosa, 
Touchardia  latifolia,  Thelypteris 
cyatheoides,  Lepidium  serra,  Eragrostis 
variabilis,  Remya  kauaiensis, 
Lysimachia  kalalauensis,  Labordia 
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helleri,  Mariscus  pennatiformis, 
Asplenium  praemorsum.  or  Poa 
sandvicensis;  and  (2)  elevations 
between  520  and  1,160  m  (1.700  and 
3.800  ft). 

Family  Caryophyllaceae:  Schiedea 
nuttallii  (no  common  name) 

Kauai  M,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Schiedea  nuttallii  on  Kauai.  Within 
this  imit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Diverse  lowland  mesic  forest,  often  with 
Metrosideros  polymorpha  dominant, 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  sp,  Psychotria  sp., 
Perrottetia  sandwicensis,  Pisonia  sp.,  or 
Hedyotis  acuminata;  and  (2)  elevations 
between  415  and  790  m  (1,360  and 
2,590  ft). 

Family  Caryophyllaceae:  Schiedea 
sarmentosa  (No  common  name) 

Molokai  units  G  and  H,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(F)  of  this  section  constitutes 
critical  habitat  for  Schiedea  sarmentosa 
on  Molokai.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for  Schiedea 
sarmentosa  are  the  habitat  components 
that  provide:  (1)  Steep  slopes — (a)  in 
Metrosideros  polymorpha-Dodonaea 
viscosa  lowland  dry  or  mesic  shrubland 
and  (b)  containing  one  or  more  of  the 
following  associated  native  species: 
Styphelia  tameiameiae,  Chenopodium 
oahuensis,  Alyxia  oliviformis,  Pleomele 
sp.,  Bidens  menziesii,  Carex meynii, 
Lipochaeta  rockii,  Nestegis 
sandwicensis,  Nothocestrum  latifolium, 
Nototrichium  sandwicense,  Sida  fallax, 
Sophora  chrysophylla,  and  Chamaesyce 
sp.;  and  (2)  between  610  and  790  m 
(2,000  and  2,600  ft)  elevation. 

Family  Caryophyllaceae:  Schiedea 
spergulina  var.  leiopoda  (no  common 
name) 

Kauai  C,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Schiedea  spergulina  var.  leiopoda  on 
Kauai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
criticad  habitat  are  habitat  components 
that  provide:  (1)  Bare  rock  outcrops  or 
sparsely  vegetated  portions  of  rocky  cliff 
faces  or  cliff  bases  (a)  in  diverse  lowland 
mesic  forests  and  (b)  containing  one  or 
more  of  the  following  native  plants: 
Bidens  sandvicensis,  Doryopteris  sp., 
Peperomia  leptostachya,  or  Plectranthus 
parviflorus;  and  (2)  elevations  between 
180  and  800  m  (590  and  2,625  ft). 


Family  Caryophyllaceae:  Schiedea 
spergulina  var.  spergulina  (no  conunon 
name)  Kauai  G  and  I.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Schiedea  spergulina 
var.  spergulina  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Bare  rock  outcrops  or  sparsely  vegetated 
portions  of  rocky  cliff  faces  or  cliff  bases 

(a)  in  diverse  lowland  mesic  forests  and 

(b)  containing  one  or  more  of  the 
following  associated  plant  taxa: 
Heliotropium  sp.,  or  Nototrichium 
sandwicense;  and  (2)  elevations  between 
180  and  800  m  (590'and  2,625  ft). 

Family  Caryophyllaceae:Schiedea 
stellarioides  (laulihilihi  (=ma'oli'oli)) 

Kauai  I,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Schiedea  stellarioides  on  Kauai. 
Within  this  imit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  slopes  (a)  in  closed 
Acacia  koa-Metrosideros  polymorpha 
lowland  or  montane  mesic  forest  or 
shrubland  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  Nototrichium  sp.,  Artemisia  sp., 
Dodonaea  viscosa,  Melicope  sp., 
Dianella  sandwicensis,  Bidens 
cosmoides,  Mariscus  sp.,  or  Styphelia 
tameiameiae;  and  (2)  elevations 
between  610  and  1,120  m  (2,000  and 
3,680  ft). 

Family  Caryophyllaceae:  Silene 
alexandri  (No  common  name) 

Molokeu  unit  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(F)  of 
this  section  constitutes  critical  habitat 
for  Silene  alexandri  on  Molokai.  Within 
this  unit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Silene  alexandri  are  the  habitat 
components  that  provide:  (1)  Remnant 
dry  forest  and  shrubland  and  containing 
one  or  more  of  the  following  associated 
native  species:  Dodonaea  viscosa, 
Metrosideros  polymorpha,  Styphelia 
tameiameiae,  and  Dicranopteris 
linearis,  Chenopodium  oahuense,  and 
Sophora  chrysophylla;  and  (2) 
elevations  between  610  and  760  m 
(2,000  and  2,500  ft). 

Family  Caryophyllaceae:  Silene 
lanceolata  (No  common  name) 

Molokai  unit  G  ,  identified  in  the  legal 
description  in  paragraph  (a)(l){i)(F)  of 
this  section  constitutes  critical  habitat 
for  Silene  lanceolata  on  Molokai. 
Within  this  unit  the  currently  knov«i 
primary  constituent  elements  of  critical 


habitat  for  Silene  lanceolata  are  the 
habitat  components  that  provide:  (1) 
Cliff  faces  and  ledges  of  gullies — (a)  in 
dry  to  mesic  shrubland  and  (b) 
containing  one  or  more  of  the  following 
associated  native  species:  Associated 
native  plant  species  include  Dodonea 
viscosa,  Styphelia  tameiameiae.  and 
Dubautia  linearis;  and  (2)  an  elevation 
of  about  800  m  (2,600  ft). 

Family  Convolvulaceae:  Bonamia 
menziesii  (no  common  name) 

Kauai  G  and  L,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Bonamia  menziesii  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (l)  Dry,  mesic  or  wet  forests 
containing  one  or  more  of  the  following 
native  plant  species:  Metrosideros 
polymorpha,  Canthium  odoratum, 
Dianella  sandwicensis.  Diospyros 
sandwicensis.  Dodonaea  viscosa. 
Hedyotis  terminalis.  Melicope  anisata. 
Melicope  barbigera,  Myoporum 
sandwicense,  Nestegis  sandwicense, 
Pisonia  sp..  Pittosporum  sp.,  Pouteria 
sandwicensis,  or  Sapindus  oahuensis: 
and  (2)  elevations  between  150  and  850 
m  (500  and  2,800  ft). 

Family  Cyperaceae:  Cyperus 
trachysanthos  (pu'ukaa) 

Kauai  G.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  and  Niihau  A,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(B)  of  this  section,  constitute 
critical  habitat  for  Cyperus 
trachysanthos  on  Kauai  and  Niihau. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Wet  sites  (mud  flats,  wet 
clay  soil,  or  wet  cliff  seeps)  (a)  on 
coastal  cliffs  or  talus  slopes  and  (b) 
containing  the  native  plant  species 
Hibiscus  tiliaceus;  and  (2)  elevations 
between  3  and  160  m  (10  and  525  ft). 

Family  Cyperaceae:  Mariscus  fauriei  (No 
common  name) 

Molokai  unit  H,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(F)  of    -^ 
this  section  constitutes  critical  habitat 
for  Mariscus  fauriei  on  Molokai.  Within 
this  imit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Mariscus  fauriei  are  the  habitat 
components  that  provide:  (1)  aa 
substrate — (a)  Diospyros  sandwicensis 
dominated  lowland  dry  forests  and  (b) 
containing  one  or  more  of  the  following 
associated  native  species:  Canthium 
odoratum,  Peperomia  sp.,  and  Rauvolfia 
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sandwicensis;  and  (2)  at  an  elevation  of 
207  m  (680  ft). 

Family  Euphorbiaceae;  Chamaesyce 
halemanui  (no  common  name) 

Kauai  G  and  I.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Chamaesyce  halemanui  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  slopes  of  gulches  (a) 
in  mesic  Acacia  koa  forests  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species:  Metrosideros 
polymorpha,  Alphitonia  poncierosa. 
Antidesma  platyphyllum.  Bobea 
brevipes.  Cheirodendron  tngynum. 
Coprosma  sp..  Diospyros  sandwicensis. 
Dodonaea  viscosa,  Elaeocarpus  bifidus. 
Hedyotis  termwahs.  Kokia  kauaiensis, 
Melicope  haupuensis.  Pisonia  sp., 
Pittosporum  sp..  Pleomele  aurea. 
Psychotria  manniana,  Psychotria 
greenwelliae.  Pouteria  sandwicensis. 
Santalum  trevcinetianum.  or  Stvphelia 
tameiameiae:  and  (2)  elevations 
between  660  to  1,100  m  (2,165  to  3.61U 
ft). 

Family  Euphorbiaceae:  Euphorbia 
haeleeleana  {'akoko) 

Kauaj  G.  I.  and  U.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Euphorbia 
haeleeleana  on  Kauai.  Within  these 
units,  the  currently  known  primarv 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Lowland  mixed  mesic  or  dr\'  forest  that 
(a)  is  often  dominated  by  Metrosideros 
polymorpha.  Acacia  koa.  or  Diospvros 
sp.  and  (b)  containing  one  or  more  of  the 
following  native  plant  species:  Acacia 
koaia.  Antidesma  platyphvUum. 
Claoxylon  sp..  C'are.v  meyenii.  Carex 
wahuensis.  Diplazium  sandwichianum, 
Dodonaea  viscosa.  Enthrina 
sandwicensis,  Kokia  kauaiensis. 
Pleomele  aurea.  Psychotria  manniana, 
P  greenwelliae.  Pteralyxia 
sandwicensis.  Rauvolfia  sandwicensis, 
Re\Tioldsia  sandwicensis.  Sapindus 
oahuensis.  Tetraplasandra  kauaiensis, 
Pouteria  sandwicensis,  Pisonia 
sandwicensis,  or  Xylosma  sp.:  and  (2) 
elevations  between  205  and  670  m  (680 
and  2,200  ft). 

Family  Euphorbiaceae:  Flueggea 
neowav^Taea  (mehamehame) 

Kauai  F.  G.  and  1.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Flueggea  neowawraea 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 


elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Dry  or 
mesic  forests  containing  one  or  more  of 
the  following  native  plant  species: 
Alectryon  macrococcus,  Bobea 
timonioides.  Charpentiera  sp., 
C.aesalpinia  kauaiense.  Hibiscus  sp., 
Melicope  sp.,  Metrosideros  polymorpha, 
.V/vrs/ne  lanaiensis.  Munroidendron 
racemosum,  Tetmplasandra  sp.,  Kokia 
kauaiensis,  Isodendhon  sp.,  Pteralyxia 
kauaiensis,  Psychotria  manniana. 
Diplazium  sandwichianum,  Freycinetia 
arborea,  .S'esoluma  polvnesicum. 
Diospyros  sp.,  Antidesma  pulvmatum. 
A  plat\phyllum.  Canthium  odoratum. 
S'estegis  sandwicensis,  Rauvolfia 
sandwicensis.  Pittosporum  sp., 
Tetraplasandra  sp.,  Poutena 
sandwicensis.  Xylosma  sp.,  Phtchardia 
sp.,  Bidens  sp.,  or  Streblus pendulinus: 
and  (2)  elevations  of  250  to  1,000  m  (820 
to  3.280  ft). 

Family  Fabaceae:  Canavalia 
molukaiensis  (awikiwiki) 

Molokai  units  I,  1  and  X,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(F)  of  this  section  constitute 
critical  habitat  for  Canavalia 
molokaiensis  on  Molokai.  Within  these 
units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Canavalia  molokaiensis  are  the 
habitat  components  that  provide:  (1) 
Exposed  dr\'  and  mesic  sites  on  steep 
slopes — (a)  in  Metrosideros 
polvmorpha-Dodonea  viscosa  lowland 
shrubland  or  mesic  shrublands  and  fb) 
containing  one  or  more  fif  the  following 
associated  native  plant  species: 
Artemesia  sp.,  Chamaesyce  sp.. 
Coprosma  sp.,  Stvphelia  tameiameiae. 
or  Wikstroemia  sp.;  and  (2)  elevations 
between  10  and  900  m  (30  and  3,060  ft). 

Family  Fabaceae:  Sesbania  tomentosa 

("ohai) 

i.  Kauai  |,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Sesbania  tomentosa  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  .Sandy  beaches,  dunes,  soil 
pockets  on  lava,  or  pond  margins  (a)  in 
coastal  dry  shrublands,  or  open 
Metrosideros  polvmorpha  forests,  or 
mixed  coastal  dry  cliffs,  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Sida 
fallax.  Heteropogon  contortus, 
Myoponim  sandwicense,  Sporobolus 
virginicus.  Scaevola  sericea.  or 
Dodonaea  viscosa;  and  (2)  elevations 
between  sea  level  and  12  m  (0  and  40 
ft). 


ii.  Molokai  units  D,  E,  G,  H.  K,  L  and 
M,  identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(F)  of  this  section 
constitutes  critical  habitat  for  Sesbania 
tomentosa  on  Molokai.  Within  these 
units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Sesbania  tor     Jtosa  are  the  habitat 
components  thd   provide:  (1) 
Windswept  slopes,  sea  cliffs  and 
weathered  basaltic  slopes — (a)  in 
Scaevola  sericea  coastal  dry  shrublands 
and  (b)  containing  one  or  more  of  the 
following  associated  native  species: 
Upochaeta  integrifolia,  facquemontia 
sandwicensis,  Sida  fallax,  and  Dodonea 
viscosa;  and  (2)  elevations  between  sea 
level  and  579  m  (0-1,900  ft). 

Family  Fabaceae:  Vigna  o-wahuense  (No 
conunon  name) 

Molokai  unit  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(F)  of 
this  section  constitutes  critical  habitat 
for  Vigna  o-wahuensis  on  Molokai. 
Within  this  unit  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Vigna  o-wahuensis  are  the 
habitat  components  that  provide:  (1)  Dry 
to  mesic  grassland  and  shrubland  and 
containing  one  or  more  of  the  following 
associated  native  species:  Chenopodium 
oahuense,  Cypenis  laevigatas, 
Eragrostis  variabilis.  Heteropogon 
contortus.  Ipomoea  sp.,  Scaevola 
sericea.  Sida  falax.  Vitex  rotindifolia, 
Dodonea  viscosa,  and  Styphelia 
tameiameiae;  and  (2)  from  207  to  256  m 
(680-840  ft)  in  elevation. 

Family  Flacourtiaceae:  Xylosma 
crenatum  (no  common  name) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Xylosma  crenatum  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Diverse  Acacia  koa- 
Metrosideros  polymorpha  montane 
mesic  forest,  or  Metrosideros  - 
polymorpha-Dicranopteris  linearis 
montane  wet  forest,  or  Acacia  koa- 
Metrosideros  polymorpha  montane  wet 
forest,  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Tetraplasandra  kauaiensis. 
Hedyotis  terminalis,  Pleomele  aurea. 
Ilex  anomala,  Claoxylon  sandwicense, 
Myrsine  alyxi folia,  Slestegis 
sandwicensis,  Streblus  pendulinus, 
Psychotria  sp.,  Diplazium 
sandwichianum.  Pouteria  sandwicensis, 
Scaevola  procera,  Coprosma  sp., 
Athyrium  sandwichianum,  Touchardia 
latifolia,  Dubautia  knudsenii, 
Cheirodendron  sp..  Lobelia  vuccoides, 
Cvanea  hirta,  Poa  sandwicensis,  or 
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Diplazium  sandwichianum:  and  (2) 
elevations  between  975  to  1,065  m 
(3,200  to  3,490  ft). 

Family  Gentianaceae:  Centaurium 
sebaeoides  (awiwi) 

i.  Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Centaurium  sebaeoides  on  Kauai, 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Volcanic  or  clay  soils  or 
cliffs  (a)  in  arid  coastal  areas  and  (b) 
containing  one  or  more  of  the  following 
native  plant  species;  Artemisia  sp,, 
Bidens  sp.,  Chamaesyce  celastroides, 
Dodonaea  viscosa,  Fimbristylis  cymosa, 
Heteropogon  contortus.  Jaquemontia 
ovalifolia,  Lipochaeta  succulenta, 
Upochaeta  heterophylla,  Lipochaeta 
integrifolia,  Lycium  sandwicense, 
Lysimachia  mauritiana,  Mariscus 
phloides,  Panicum  fauriei,  P.  torridum, 
Scaevola  sericea,  Schiedea  globosa, 
Sida  fallax,  or  Wikstroemia  uva-ursi; 
and  (2)  elevations  above  250  m  (800  ft). 

ii.  Molokai  imits  C  and  Aa,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(F)  of  this  section  constitute 
critical  habitat  for  Centaurium 
sebaeoides  on  Molokai.  Within  these 
units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Centaurium  sebaeoides  are  the 
habitat  components  that  provide:  (1) 
Volcanic  or  clay  soils  or  cliffs — (a)  in 
arid  coastal  eireas  and  (b)  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Chamaesyce 
celastroides,  Dodonea  viscosa, 
Fimbristylis  cymosa,  Heteropogon 
contortus,  Lipochaeta  heterophylla, 
Lipochaeta  integrifolia,  Lycium 
sandvncense,  Lysimachia  mauritiana, 
Mariscus  phleoides,  Panicum  fauriei, 
Panicum  torridum,  Scaevola  sericea, 
Schiedea  globosa,  Sida  fallax, 
Wikstroemia  uva-ursi,  Artemisia  sp., 
Bidens  sp.,  Jaquemontia  ovalifolia,  or 
Lipochaeta  succulenta;  and  (2) 
elevations  below  120  m  (400  ft). 

Family  Gesneriaceae:  Cyrtandra 
cyaneoides  (mapele) 

Kauai  K,  P,  and  R,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Cyrtandra  cyaneoides 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Steep 
slopes  or  cliffs  near  streams  or 
waterfalls  (a)  in  lowland  or  montane  wet 
forest  or  shrubland  dominated  by 
Metrosideros  polymorpha  or  a  mixture 
of  Metrosideros  polymorpha  and 


Dicranopteris  linearis  and  (b)  containing 
one  or  more  of  the  following  native 
species:  Perrottetia  sandv^icensis, 
Pipturus  sp.,  Bidens  sp.,  Psychotria  sp., 
Pritchardia  sp.,  Freycinetia  arborea, 
Cyanea  sp,,  Cyrtandra  limahuliensis, 
Diplazium  sandwichianum,  Gunnera 
sp,,  Coprosma  sp.,  Stenogyne  sp., 
Machaerina  sp.,  Boehmeria  grandis, 
Pipturus  sp.,  Cheirodendron  sp., 
Hedyotis  terminalis,  or  Hedyotis 
tryblium;  and  (2)  elevations  between 
550  and  1,220  meter  (1,800  and  4,000 
ft). 

Family  Gesneriaceae:  Cyrtandra 
limahuliensis  (ha'iwale) 

Kauai  A,  F,  K,  L,  O,  P,  Q,  R,  and  T, 
identified  in  the  legal  descriptions  in 
paragraph  (a)(l)(i)(A)  of  this  section, 
constitute  critical  habitat  for  Cyrtandra 
limahuliensis  on  Kauai.  Within  these 
units,  the  currently  known  primary- 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Stream  banks  (a)  in  lowland  wet  forests 
and  (b)  containing  one  or  more  of  the 
following  native  plant  species: 
Antidesma  sp.,  Cyrtandra  kealiea, 
Pisonia  sp.,  Pipturus  sp.,  Cihotium 
glaucum,  Eugenia  sp,  Hedyotis 
terminalis,  Dubautia  sp.,  Boehmeria 
grandis,  Touchardia  latifolia,  Bidens 
sp..  Hibiscus  waimeae,  Charpentiera  sp.. 
Urera  glabra,  Pritchardia  sp.,  Cyanea 
sp.,  Perrottetia  sandwicensis, 
Metrosideros  polymorpha.  Dicranopteris 
linearis,  Gunnera  kauaiensis.  or 
Psychotria  sp.;  and  (2)  elevations 
between  245  and  915  m  (800  and  3,000 
ft). 

Family  Lamiaceae:  Phyllostegia 
knudsenii  (no  common  name) 

Kauai  I,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Phyllostegia  knudsenii  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Metrosideros  polymorpha 
lowland  mesic  or  wet  forest  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Perrottetia 
sandwicensis,  Cyrtandra  kauaiensis, 
Cyrtandra  paludosa,  Elaeocarpus 
bifidus,  Claoxylon  sandwicensis, 
Cryptocarya  mannii,  Ilex  anomala, 
Myrsine  linearifolia,  Bobea  timonioides. 
Selaginella  arbuscula,  Diospyros  sp.. 
Zanthoxylum  dipetalum,  Pittosporum 
sp.,  Tetraplasandra  spp.,  Pouteria 
sandwicensis,  or  Pritchardia  minor;  and 
(2)  elevations  between  865-975  m 
(2,840-3,200  ft). 


Family  Lamiaceae:  Phyllostegia 
wawrana  (no  common  name) 

Kauai  G,  I,  and  R,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Phyllostegia  way\rana 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1) 
Metrosideros  polymorpha  dominated 
lowland  or  montane  wet  or  mesic  forest 
with  (a)  Cheirodendron  sp.  or 
Dicranopteris  linearis  as  co-dominants, 
and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Delissea  rivularis,  Diplazium 
sandwichianum.  Vaccinium  sp., 
Broussaisia  arguta.  Myrsine  lanaiensis, 
Psychotria  sp.,  Dubautia  knudsenii, 
Scaevola  procera,  Gunnera  sp.. 
Pleomele  aurea.  Claoxylon 
sandwicense.  Elaphoglossum  sp.. 
Hedyotis  sp..  Sadleria  sp..  and 
Syzygium  sandwicensis;  and  (2) 
elevations  between  780-1,210  m  (2.560- 
3,920  ft). 

Family  Lamiaceae:  Stenogyne  bifida  (No 
common  name) 

Molokai  unit  P,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(F)  of 
this  section  constitutes  critical  habitat 
for  Stenogyne  bifida  on  Molokai.  Within 
this  unit  the  currently  known  primary- 
constituent  elements  of  critical  habitat 
for  Stenogyne  bifida  are  the  habitat 
components  that  provide:  (1)  Steep 
ridges — (a)  in  Metrosideros  polymorpha- 
dominated  montane  mesic  to  w-et  forests 
and  (b)  containing  one  or  more  of  the 
following  associated  native  species: 
Cibotium  sp..  Hedyotis  sp..  Cyanea  sp., 
Dicranopteris  linearis.  Dodonaea 
viscosa,  Hedyotis  hillebrandii.  Pipturus 
albidus.  Psychotria  sp.,  Styphelia 
tameiameiae.  Vaccinium  sp.. 
Wikstromia  sp..  Cheirodendron 
trigynum.  Broussaisia  arguta.  and 
Pouteria  sandwicensis;  and  (2) 
elevations  between  450  and  1.20U  m 
(1,450  and  4,000  ft). 

Family  Lamiaceae:  Stenogyne 
campanulata  (no  common  name) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Stenogyne  campanulata  on  Kauai. 
Within  this  unit,  the  currently  known 
primary-  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Rock  faces  of  nearly 
vertical.  north-facing  cliffs  (a)  in  diverse 
lowland  or  montane  mesic  forest  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Heliotropium  sp..  Lepidium  serra. 
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Lysimachia  glutinosa.  Perrottetia 
sandwicensis.  or  Remya  montgomeryi: 
and  (2)  an  elevation  of  1,085  m  (3.560 
ft). 

Family  Loganiaceae:  Labordia  lydgatei 
(kamakahala) 

Kauai  F.  K,  L,  P.  R.  and  T.  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i){A)  of  this  section,  constitute 
critical  habitat  for  Labordia  lydgatei  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  aire  habitat  components 
that  provide:  (1)  Metrosideros 
polymorpha-Dicmnoptehs  linearis 
lowland  wet  forest  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Psychotria  sp.,  Hedyotis 
terminalis  sp..  Cyanea  sp..  Cyrtandra 
sp..  Labordia  birtella.  Antidesma 
platyphyllum  var.  hillebrandii. 
Syzygium  sandwicensis.  Ilex  anomala. 
or  Dubautia  knudsenii;  and  (2) 
elevations  between  635  and  855  m 
(2,080  to  2,800  ft). 

Family  Loganiaceae:  Labordia  tinifolia 
var.  wahiawaensis  (kamakahala) 

Kauai  L,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Labordia  tinifolia  var.  wahiawaensis 
on  Kauai.  Within  this  unit,  the  currentlv 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Streambanks  (a)  in 
lowland  wet  forests  dominated  by 
Metrosideros  polymorpha  and  (b) 
containing  one  or  more  of  the  following 
associated  species:  Cheirodendron  sp., 
Dicranopteris  linearis.  Cyrtandra  sp. 
Antidesma  sp.,  Psychotria  sp.,  Hedyotis 
terminalis.  or  Athyrium  microphyllum. 
and  (2)  elevations  between  300  to  920  m 
(985  to  3,020  ft). 

Family  Loganiaceae:  Labordia  triflora 
(kamalcahala) 

Molokai  unit  N.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(F)  of 
this  section  constitute  critical  habitat  for 
Labordia  triflora  on  Molokai.  Within 
this  unit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Labordia  triflora  are  the  habitat 
components  that  provide:  (1)  Mixed 
lowland  mesic  forest  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Pouteria  sandwicensis. 
Cyanea  mannii,  or  Tetraplasandra  sp.: 
and  (2)  elevation  of  ca.  800  m  (2,600  ft) 

Family  Malvaceae:  Hibiscadelphus 
woodii  (hau  kuahiwi) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l){i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Hibiscadelphus  woodii  on  Kauai. 


Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Basalt  talus  or  cliff  walls  (a) 
in  Metrosideros  polynnorpha  montane 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Bidens  sandwicensis. 
Artemisia  australis.  Melicope  pallida, 
Dubautia  sp.,  Lepidium  seira. 
Lipochaeta  sp.,  Lysimachia  glutinosa. 
Carex  meyenii.  Chamaesyce  celastroides 
var.  hanapepensis.  Hedyotis  sp., 
Nototrichium  sp.,  Panicum  lineale. 
Myrsine  sp.,  Stenogyne  campanulata. 
Lobelia  niihauensis.  or  Poa  mannii:  and 
(2)  elevations  around  915m  (3,000  ft). 

Family  Malvaceae:  Hibiscus  amottianus 
ssp.  immaculatus  (kokio  ke  okeo) 

Molokai  units  T  and  V,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(F)  of  this  section  constitute 
critical  habitat  for  Hibiscus  amottianus 
ssp.  immaculatus  on  Molokai.  Within 
this  unit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Hibiscus  arnottianus  ssp. 
immaculatus  are  the  habitat  components 
that  provide:  (1)  steep  sea  cliffs — (a)  in 
mesic  forests  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Athyrium  sp.,  Canthium 
odoratum.  Cyanea  grimesiana, 
Antidesma  platyphyllum,  Boehmeria 
grandis.  Diospyros  sandwicensis. 
Pipturis  sp..  t'rera  glabra,  or 
Metrosideros  polymorpha;  and  (2) 
elevations  between  15  and  480  m  (50 
and  1.600  ft). 

Family  Malvaceae:  Hibiscus  clayi 
(Clay's  hibiscus) 

Kaaiai  N,  identified  in  the  legal 
description  in  paragraph  (a){l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Hibiscus  clayi  on  Kauai.  Within  this 
unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Slopes  (a)  in  Acacia  koa  or  Diospyros 
sp.-Pisonia  sp. -Metrosideros 
polymorpha  lowland  dry  or  mesic  forest 
and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Hedyotis  acuminata.  Pipturus 
sp.,  Psychotria  sp.,  Cyanea  hardyi, 
Artemisia  australis.  or  Bidens  sp.;  and 
(2)  elevations  between  230  to  350  m 
(750  to  1.150  ft). 

Family  Malvaceae:  Hibiscus  waimeae 
ssp.  hannerae  (koki'o  ke'oke'oj 

Kauai  F.  identified  in  the  legal 
description  in  paragraph  (a){l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Hibiscus  waimeae  ssp.  hannerae  on 
Kauai.  Within  this  unit,  the  currently 
known  primar>'  constituent  elements  of 


critical  habitat  are  habitat  components 
that  provide:  (1)  Metrosideros 
polymorpha-Dicranopteris  linearis  or 
Pisonia  sp.-Charpentiera  elliptica 
lowland  wet  or  mesic  forest  and 
containing  one  or  more  of  the  foUovkring 
associated  native  plant  species: 
Antidesma  sp.,  Psychotria  sp.,  Pipturus 
sp.,  Bidens  sp.,  Bobea  sp.,  Sadleria  sp., 
Cyrtandra  sp.,  Cyanea  sp.,  Cibotium  sp., 
Perrottetia  sandwicensis,  or  Syzygium 
sandwicensis;  and  (2)  elevations 
between  190  and  560  m  (620  and  1,850 
ft). 

Family  Malvaceae:  Kokia  kauaiensis 
(koki'o) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Kokia  kauaiensis  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Diverse  mesic  forest 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Acacia 
koa,  Metrosideros  polymorpha,  Bobea 
sp.,  Diospyros  sandwicensis,  Hedyotis 
sp.,  Pleomele  sp.,  Pisonia  sp.,  Xylosma 
sp.,  Isodendrion  sp.,  Syzygium 
sandwicensis,  Antidesma  sp.,  Alyyia 
olivaeformis,  Pouteria  sandwicensis, 
Streblus  pendulinus,  Canthium 
odoratum,  Nototrichium  sp.,  Pteralyxia 
kauaiensis,  Dicranopteris  linearis. 
Hibiscus  sp.,  Flueggea  neowawraea. 
Rauvolfia  sandwicensis,  Melicope  sp.. 
Diellia  laciniata,  Tetraplasandra  sp., 
Chamaesyce  celastroides,  Lipochaeta 
fauriei,  Dodonaea  viscosa,  Santalum 
sp.,  Claoxylon  sp.,  or  Nestegis 
sandwicensis;  and  (2)  elevations 
between  350-660  m  (1,150-2,165  ft). 

Family  Marsileaceae:  Marsilea  villosa 
(ihi  ihi) 

Molokai  units  A,  B  and  C,  identified 
in  the  legal  descriptions  in  paragraph 
(a){l)(i)(F)  of  this  section  constitutes 
critical  habitat  for  Marsilea  villosa  on 
Molokai.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for  Marsilea 
villosa  are  the  habitat  components  that 
provide:  (1)  Minimally  shaded  or  open 
areas  in  shallow  depressions  in  clay 
soil,  or  lithified  sand  dunes  overlaid 
with  alluvial  clay  and  containing  one  or 
more  of  the  following  associated  native 
species:  Heteropogon  contortus,  Sida 
fallax.  Waltheria  indica,  Centaurium 
sebaeoides,  Tetramolopium  sylvae  and 
Schiedea  globosa;  and  (2)  at  or  below 
150  m  (500  ft)  elevation. 
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Family  Myrsinaceae:  Myrsine 
linearifolia  (kolea) 

Kauai  F,  G.  H,  I,  L,  and  P.  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Myrsine  linearifolia 
on  Kauai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Diverse 
mesic  or  wet  lowland  or  montane 
Metrosideros  polymorpha  forest  with  (a) 
Cheirodendron  sp.  or  Dicranopteris 
linearis  as  co-dominants,  and  (b) 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Dubautia  sp.,  Cryptocarya  mannii, 
Sadleria  pallida,  Myrsine  sp.,  Syzygium 
sandwicensis,  Machaerina  angustifolia, 
Freycinetia  arborea,  Hedyotis 
terminalis,  Cheirodendron  sp.,  Bobea 
brevipes,  Nothocestrum  sp.,  Melicope 
sp.,  Eurya  sandwicensis,  Psychotria  sp., 
Lysimachia  sp.,  or  native  ferns;  and  (2) 
elevations  between  585  to  1 ,280  m 
(1,920  to  4,200  ft). 

Family  Orchidaceae:  Platanthera 
holochila  (no  common  name) 

Kauai  H,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Platanthera  holochila  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  wet 
forest  or  M.  polymorpha  mixed  bog 
containing  one  or  more  of  the  follovdng 
associated  native  plants:  Myrsine 
denticulata,  Cibotium  sp.,  Coprosma 
emodeoides,  Oreobolus  furcatus, 
Styphelia  tameiameiae,  or  Vaccinium 
sp.;  and  (2)  elevations  between  1,050 
and  1,600  m  (3,450  and  5,245  ft). 

Family  Plantaginaceae:  Plantago 
princeps  (laukahi  kuahiwi) 

Kauai  G,  K,  P,  and  T,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Plantago  princeps  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Steep  slopes,  rock 
walls,  or  bases  of  waterfalls  (a)  in  mesic 
or  wet  Metrosideros  polymorpha  forest 
and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Dodonaea  viscosa,  Psychotria 
sp.,  Dicranopteris  linearis,  Cyanea  sp., 
Hedyotis  sp.,  Melicope  sp.,  Dubautia 
plantaginea,  Exocarpos  luteolus,  Poa 
siphonoglossa,  Nothocestrum  peltatum, 
Remya  montgomeryi,  Stenogyne 
campanulata,  Xylosma  sp.,  Pleomele 


sp.,  Machaerina  angustifolia,  Athyrium 
sp.,  Bidens  sp.,  Eragrostis  sp., 
Lysimachia  fill  folia,  Pipturus  sp., 
Cyrtandra  sp.,  or  Myrsme  linearifolia; 
and  (2)  elevations  between  480  to  1,100 
m  (1,580  to  3,610  ft). 

Family  Poaceae:  Ischaemum  byrone 
(Hilo  ischaemiun) 

Molokai  units  T  and  V,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(F)  of  this  section  constitute 
critical  habitat  for  Ischaemum  byrone  on 
Molokai.  Within  these  imits  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for 
Ischaemum  byrone  are  the  habitat 
components  Uiat  provide:  (1)  Rocks, 
basalt  cliffs  or  talus  slopes — (a)  in 
coastal  dry  shrubland  or  Artemisia  cliff 
communities  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Bidens  molokaiensis, 
Hedyotis  littoralis,  Lysimachia 
mauritiana,  Fymbrystylis  cymosa,  or 
Pandanus  tectorius;  and  (2)  elevations 
between  sea  level  and  75  m  (0  and  250 
ft). 

Family  Poaceae:  Panicum  niihauense 
(lau  'ehu) 

Kauai  J,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Panicum  niihauense  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Sand  dunes  (a)  in  coastal 
shrubland  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Dodonaea  viscosa, 
Cassytha  filiformis,  Scaevola  sericea, 
Sida  fallax,  Vitex  rotundifolia.  or 
Sporobolus  sp.;  and  (2)  elevations  of  100 
m  or  less  (330  ft). 

Family  Poaceae:  Poa  mannii  (Mann's 
bluegrass) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Poa  mannii  on  Kauai.  Within  this 
unit,  the  ciuxently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Cliffs,  rock  faces,  or  stream  banks  (a)  in 
lowland  or  montane  wet,  dry,  or  mesic 
Metrosideros  polymorpha  or  Acacia 
koa-Metrosideros  polymorpha  montane 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Alectryon  macrococcus, 
Antidesma  platyphyllum,  Bidens 
cosmoides,  Chamaesyce  celastroides 
var.  hanapepensis,  Artemisia  australis, 
Bidens  sandwicensis,  Lobelia 
sandwicensis,  Wilkesia  gymnoxiphium. 
Eragrostis  variabilis,  Panicum  lineale. 


Mariscus  phloides,  Luzula  hawaiiensis. 
Carex  meyenii,  C.  wahuensis,  Cyrtandra 
wawrae,  Dodonaea  viscosa,  Exocarpos 
luteolus,  Labordia  helleri,  Nototrichium 
sp.,  Schiedea  amplexicaulis.  Hedyotis 
terminalis,  Melicope  anisata,  M. 
barbigera,  M.  pallida,  Pouteria 
sandwicensis,  Schiedea  membranacea. 
Diospyros  sandwicensis.  Psychotria 
mariniana,  P.  greenwelliae,  or  Kokia 
kauaiensis;  and  (2)  elevations  between 
460  and  1,150  m  (1,510  and  3,770  ft). 

Family  Poaceae:  Poa  sandvicensis 
(Hawaiian  bluegrass) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Poa  sandvicensis  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Wet,  shaded,  gentle  or  steep 
slopes,  ridges,  or  rock  ledges  (a)  in  semi- 
open  or  closed,  mesic  or  wet,  diverse 
montane  forest  dominated  by 
Metrosideros  polymorpha  and  (b) 
containing  one  or  more  of  the  following 
associated  native  species:  Dodonaea 
viscosa,  Dubautia  sp.,  Coprosma  sp.. 
Melicope  sp.,  Dianella  sandmcensis, 
Alyxia  olivaeformis,  Bidens  sp., 
Dicranopteris  linearis,  Schiedea 
stellarioides,  Peperomia  macraeana, 
Claoxylon  sandmcense,  Acacia  koa. 
Psychotria  sp.,  Hedyotis  sp..  Scaevola 
sp.,  Cheirodendron  sp..  or  Syzygium 
sandi^icensis;  and  (2)  elevations 
between  1.035  to  1.250  m  (3,400  to 
4,100  ft). 

Family  Poaceae:  Poa  siphonoglossa  (no 
common  name) 

Kauai  G,  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Poa  siphonoglossa  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Shady  banks  near  ridge 
crests  (a)  in  mesic  Metrosideros 
polymorpha  forest  and  (b)  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Acacia  koa. 
Psychotria  sp.,  Scaevola  sp.,  Alphitonia 
ponderosa,  Zanthoxylum  dipetalum, 
Tetraplasandra  kauaiensis,  Dodonaea 
\iscosa.  Hedyotis  sp.,  Melicope  sp.. 
Vaccinium  sp.,  Styphelia  tameiameiae. 
Carex  meyenii,  Carex  wahuensis.  or 
Wilkesia  gyvmoxiphium;  and  (2) 
elevations  between  1,000  to  1,200  m 
(3,300  and  3,900  ft). 

Family  Primulaceae:  Lyrsimachia  filifolia 
(no  common  name) 

Kauai  T,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
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this  section,  constitutes  critical  habitat 
for  Lysimachia  filifolia  on  Kauai.  Within 
this  unit,  the  currently  known  priman' 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Mossy  banks  at  the  base  of  cliff  faces 
within  the  spray  zone  of  waterfalls  or 
along  streams  in  lowland  wet  forests 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  mosses,  ferns,  liverworts, 
Machoerina  sp..  Heteropogon  contortus, 
or  Melicope  sp.;  and  (2)  elevations 
between  240  to  680  m  (800  to  2,230  ft) 

Family  Rhamnaceae:  Gouania  meyenii 
(no  common  name) 

Kauai  G  and  I.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Gouania  meyenii  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Rocky  ledges,  cliff  faces,  or 
ridge  tops  (a)  in  dry  shrubland  or 
Metrosideros  polymorpha  lowland 
mesic  forest  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  Dodonaea  xiscosa,  Chamaesvce 
sp..  Psychotria  sp..  Hedyotis  sp.. 
Melicope  sp..  .\estegis  sandwicensis, 
Bidens  sp..  Carex  meyenii.  Diospyros 
sp.,  Lysimachia  sp.,  or  Senna 
gaudichaudii:  and  (2)  elevations 
between  490  to  880  m  (1,600  to  2.880  ft) 

Family  Rubiaceae:  Hedyotis  cookiana 
("awiwi) 

Kauai  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Hedyotis  cookiana  on  Kauai.  Within 
this  unit,  the  currently  known  primary- 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
streambeds  or  steep  cliffs  close  to  water 
sources  in  lowland  wet  forest 
communities;  and  (2)  elevations 
between  170  and  370  m  (560  and  1.210 
ft). 

Family  Rubiaceae:  Hedyotis  st.-johnii 
(Na  Pali  beach  Hedyotis) 

Kauai  G  and  J.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Hedyotis  st.-johnii  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Crevices  of  north-facing, 
near-vertical  coastal  cliff  faces  within 
the  spray  zone  (a)  in  sparse  dry  coastal 
shrubland  and  (b)  containing  one  or 
more  of  the  following  native  plant 
species:  Myoporum  sandwicense. 
Eragrostis  variabilis,  Lycium 
sandwicense,  Heteropogon  contortus. 


Artemisia  australis  or  Chamaesyce 
celastroides:  and  (2)  elevations  above  75 
m  (250  ft). 

Family  Rutaceae:  Melicope  haupuensis 
(alani) 

Kauai  G  and  1,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i}(A)  of 
this  section,  constitute  critical  habitat 
for  Melicope  haupuensis  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Moist  talus  slopes  (a)  in 
Metrosideros  polymorpha  dominated 
lowland  mesic  forests  or  Metrosideros 
polymorpha-Acacia  koa  montane  mesic 
forest  and  (b)  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Dodonaea  viscosa,  Diospyros 
sp.,  Psychotria  manniana,  P. 
greenwelliae,  Melicope  ovata,  M. 
anisata,  M.  barbigera,  Dianella 
sandwicensis,  Pritchardia  minor, 
Tetraplasandra  waimeae,  Claoxylon 
sandwicensis.  Cheirodendron  trigynum, 
Pleomele  aurea.  Cryptocarya  mannii, 
Pouteria  sandwicensis,  Bobea  brevipes, 
Hedyotis  terminalis,  Elaeocarpus 
bifidus.  or  Antidesma  sp;  and  (2) 
elevations  between  375  to  1.075  m 
(1.230  to  3.530  ft). 

Family  Rutaceae:  Melicope  knudsenii 
(alani) 

Kauai  G  and  I.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i){A)  of 
this  section,  constitute  critical  habitat 
for  Melicope  knudsenii  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Forested  fiats  or  talus  slopes 

(a)  in  lowland  dry  or  montane  mesic 
forests  and  (b)  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Dodonaea  viscosa.  Antidesma 
sp..  Metrosideros  polymorpha,  Xylosma 
sp.,  Hibiscus  sp..  Myrsine  lanaiensis, 
Diospyros  sp.,  Rauvolfia  sandwicensis. 
Bobea  sp..  Nestegis  sandwicensis. 
Hedyotis  sp.,  Melicope  sp.,  Psychotria 
sp..  or  Pittosporum  kauaiensis;  and  (2) 
elevations  between  450  to  1.000  m 
(1.480  to  3.300  ft). 

Family  Rutaceae:  Melicope  mucronulata 
(alani) 

Molokai  unit  H.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(F)  of 
this  section  constitutes  critical  habitat 
for  Melicope  mucronulata  on  Molokai. 
Within  this  unit  the  currenUy  known 
primary  constituent  elements  of  critical 
habitat  for  Melicope  mucronulata  are 
the  habitat  components  that  provide:  (1) 
Steep,  west-or  north-facing,  lowland 
slopes — (a)  in  dry  to  mesic.  forests  and 

(b)  containing  one  or  more  of  the 


following  associated  native  species: 
Dodonea  viscosa,  Metrosideros 
polymorpha,  Styphelia  tameiameiae, 
and  Dubautia  linearis:  and  (2) 
elevations  between  670  and  870  m 
(2.200  and  2.850  ft). 

Family  Rutaceae:  Melicope  pallida 
(alani) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Melicope  pallida  on  Kauai.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Steep  rock  faces  (a)  in 
lowland  or  montane  mesic  or  wet  forests 
or  shrubland  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Dodonaea  viscosa, 
Lepidium  serra,  Pleomele  sp.. 
Boehmeria  grandis,  Coprosma  sp.. 
Hedyotis  terminalis,  Melicope  sp.. 
Pouteria  sandwicensis,  Poa  mannii, 
Schiedea  membrunacea,  Psychotria 
mariniana,  Dianella  sandwicensis, 
Pritchardia  minor,  Chamaesyce 
celastroides  var  hanapepensis, 
Nototrichium  sp..  Carex  meyenii, 
Artemisia  sp.,  Abutilon  sandwicense, 
Alyxia  olivaeformis,  Dryopteris  sp.. 
Metrosideros  polymorpha,  Piptunis 
albidus,  Sapindus  oahuensis, 
Tetraplasandra  sp.,  or  Xylosma 
hawaiiense;  and  (2)  elevations  between 
490  to  915  m  (1.600  to  3,000  ft). 

Family  Rutaceae:  Melicope  reflexa 
(alani) 

Molokai  units  Q  and  U,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i){F)  of  this  section  constitutes 
critical  habitat  for  Melicope  reflexa  on 
Molokai.  Within  these  units  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for  Melicope 
reflexa  are  the  habitat  components  that 
provide:  (1)  Wet  Metrosideros 
polymorpha  dominated  forests  with 
native  trees  such  as  Cheirodendron  sp.; 
and  (2)  elevations  between  760  and 
1.190  m  (2.490  and  3.900  ft). 

Family  Rutaceae:  Zanthoxylum 
hawaiiense  (ae) 

i.  Kauai  I.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Zanthoxylum  hawaiiense  on  Kauai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Lowland  dry  or  mesic 
forests,  or  montane  dry  forest,  (a) 
dominated  by  Metrosideros  polymorpha 
or  Diospyros  sandwicensis,  and  (b) 
containing  one  or  more  of  the  following 
associated  plant  species:  Pleomele 
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auwahiensis,  Antidesma  platyphyllum, 
Pisonia  sp.,  Alectryon  macrococcus, 
Charpentiera  sp.,  Melicope  sp.,  Streblus 
pendulinus,  Myrsine  lanaiensis, 
Sophora  chrysophylla,  or  Dodonaea 
viscosa;  and  (2)  elevations  between  550 
and  730  m  (1.800  and  2,400  ft). 

ii.  Molokai  unit  G,  identified  in  the 
legal  description  in  paragraph 
(a)(l)(i){F)  of  this  section  constitutes 
critical  habitat  for  Zanthoxylum 
hawaiiense  on  Molokai.  Within  this  unit 
the  currently  known  primary 
constituent  elements  of  criticsil  habitat 
for  Zanthoxylum  hawaiiense  are  the 
habitat  components  that  provide:  (1) 
Mesic  Metrosideros  polymorpha  or 
Diospyros  sandwicensis  lowland  dry 
forest  with  Nestegis  sandwicensis  and 
Pleomele  auwaiensis  and  containing  one 
or  more  of  the  following  associated 
native  species:  Pisonia  sp.,  Xylosma 
hawaiiensis,  Santalum  ellipticum, 
Alphitonia  ponderosa,  Osteomeles 
anthylidi folia,  Alectryon  macrococcus, 
Charpentiera  sp.,  Melicope  sp.,  Dodonea 
viscosa,  Streblus  pendulinus,  Myrsine 
lanaiensis,  and  Sophora  chrysophylla; 
and  (2)  elevations  between  182  and  256 
m  (600  and  840  ft). 

Family  Santalaceae:  Exocarpos  luteolus 
(beau) 

Kauai  G,  H,  I.  L,  and  S,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Exocarpos  luteolus  on 
Kauai.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Wet  places  bordering 
swamps;  open,  dry  ridges  (a)  in  lowland 
or  montane  Metrosideros  polymorpha 
dominated  wet  forest  conmiunities  and 
(b)  containing  one  or  more  of  the 
following  native  plant  species:  Acacia 
koa,  Cheirodendron  trigynum,  Pouteria 
sandwicensis,  Dodonaea  viscosa, 
Pleomele  aurea,  Psychotria  mariniana, 
Psychotria  greenwelliae,  Bobea  brevipes, 
Hedyotis  terminalis,  Elaeocarpus 
bifidus,  Melicope  haupuensis,  Dubautia 
laevigata,  Dianella  sandwicensis,  Poa 
sandvicensis,  Schiedea  stellarioides, 
Peperomia  macraeana,  Claoxylon 
sandwicense,  Santalum  freycinetianum, 
Styphelia  tameiameiae,  or  Dicranopteris 
linearis;  and  (2)  elevations  between  475 
and  1.290  m  (1,560  and  4,220  ft). 

Family  Sapindaceae:  Alectryon 
macrococcus  (mahoe) 

i.  Kauai  G,  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Alectryon 
macrococcus  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 


are  habitat  components  that  provide:  (1) 
Dry  slopes  or  gulches  (a)  in  Diospyros 
sp.-Metrosideros  polymorpha  lowland 
mesic  forest,  Metrosideros  polymorpha 
mixed  mesic  forest,  or  Diospyros  sp. 
mixed  mesic  forest,  (b)  containing  one 
or  more  of  the  following  native  plant 
species:  Nestegis  sandwicensis, 
Psychotria  sp.,  Pisonia  sp.,  Xylosma  sp.. 
Streblus  pendulinus,  Hibiscus  sp.. 
Antidesma  sp.,  Pleomele  sp.,  Acacia 
koa,  Melicope  knudsenii.  Hibiscus 
waimeae,  Pteralyxia  sp.,  Zanthoxylum 
sp.,  Kokia  kauaiensis,  Rauvolfia 
sandwicensis,  Myrsine  lanaiensis, 
Canthium  odoratum,  Canavalia  sp.. 
Alyxia  oliviformis,  Nesoluma 
polynesicum,  Munroidendron 
racemosum,  Caesalpinia  kauaiense, 
Tetraplasandra  sp.,  Pouteria 
sandwicensis,  or  Bobea  timonioides; 
and  (2)  elevations  between  360  to  1,070 
m  (1,180  to  3,510  ft). 

ii.  Molokai  units  G,  H  and  I.  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(F)  of  this  section  constitute 
critical  habitat  for  Alectryon 
macrococcus  on  Molokai.  Within  this 
unit  the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
for  Alectryon  macrococcus  are  the 
habitat  components  that  provide:  (1)  Dry 
or  talus  slopes  or  gulches — (a)  in  dry  or 
mesic  lowland  forests  and  (b)  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Dodonea  viscosa, 
Nestegis  sandwicensis,  Nothocestrum 
sp.,  Pleomele  sp.,  Psychotria  sp., 
Streblus  pendulinus,  Myrsine  sp.,  or 
Lipochaeta  sp.;  and  (2)  elevations 
between  360  and  1,070  m  (1,181  and 
3,510  ft). 

Family  Solanaceae:  Nothocestrum 
peltatum  ('aiea) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 
for  Nothocestrum  peltatum  on  Kauai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Rich  soil  on  steep  slopes  (a) 
in  montane  or  lowland  mesic  or  wet 
forest  dominated  by  Acacia  koa  or  a 
mixture  of  Acacia  koa  and  Metrosideros 
polymorpha,  and  (b)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Antidesma  sp.. 
Dicranopteris  linearis,  Bobea  brevipes, 
Elaeocarpus  bifidus,  Alphitonia 
ponderosa,  Melicope  anisata,  M. 
barbigera,  M.  haupuensis,  Pouteria 
sandwicensis,  Dodonaea  viscosa, 
Dianella  sandwicensis,  Tetraplasandra 
kauaiensis,  Claoxylon  sandwicensis, 
Cheirodendron  trigynum,  Psychotria 
mariniana,  P.  greenwelliae,  Hedyotis 
terminalis.  Ilex  anomala,  Xylosma  sp.. 


Cryptocarya  mannii,  Coprosma  sp., 
Pleomele  aurea.  Diplazium 
sandwicensis,  Broussaisia  arguta.  or 
Perrottetia  sandwicensis;  and  (2) 
elevations  between  915  to  1,220  m 
(3,000  to  4,000  ft). 

Family  Solanaceae:  Solanum 
sandwicense  ('aiakeaakua,  popolu) 

Kauai  D,  G,  and  I,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Solanum 
sandwicense  on  Kauai.  Within  these 
units,  the  ciurendy  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Open,  suimy  areas  (a)  in  diverse 
lowland  or  montane  mesic  or  wet  forests 
and  (b)  containing  one  or  more  of  the 
following  associated  plants:  Alphitonia 
ponderosa.  Ilex  anomala,  Xylosma  sp.. 
Athyrium  sandwicensis,  Syzygium 
sandwicensis,  Bidens  cosmoides, 
Dianella  sandwicensis,  Poa 
siphonoglossa,  Carex  meyenii,  Hedyotis 
sp.,  Coprosma  sp.,  Dubautia  sp., 
Pouteria  sandwicensis,  Cryptocarya 
mannii.  Acacia  koa,  Metrosideros 
polymorpha.  Dicranopteris  linearis, 
Psychotria  sp.,  or  Melicope  sp.;  and  (2) 
elevations  between  760  and  1.220  m 
(2,500  and  4,000  ft). 

Family  Urticaceae:  Neraudia  sericea  (No 
common  name) 

Molokai  unit  G,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(F)  of 
this  section  constitutes  critical  habitat 
for  Neraudia  sericea  on  Molokai.  Within 
this  unit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Neraudia  sericea  are  the  habitat 
components  that  provide:  (1)  Lowland 
dry  to  mesic  Metrosideros  polymorpha- 
Dodonaea  viscosa-Styphelia 
tameiameiae  shrubland  or  forest  and 
containing  one  or  more  of  the  following 
associated  native  species:  Sida  fallax. 
Diospyros  sandwicensis,  Bobea  sp., 
Coprosma  sp.,  and  Hedyotis  sp.;  and  (2) 
between  670  and  1,370  m  (2,200  and 
4,500  ft)  in  elevation. 

Family  Violaceae:  Isodendrion 
laurifolium  (aupaka) 

Kauai  G,  I,  and  U,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Isodendrion 
laurifolium  on  Kauai.  Within  these 
units,  the  currently  knovkrn  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Diverse  mesic  or  wet  forest  (a) 
dominated  by  Metrosideros 
polymorpha,  Acacia  koa,  or  Diospyros 
sp.  and  (b)  containing  one  or  more  of  the 
following  associated  native  plant 
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species:  Kokia  kauaiensis.  Streblus  sp., 
Elaeocarpus  bifidus.  Canthium 
odoratum.  Antidesmo  sp.,  Xvlosma 
hawaiiense.  Hedyotis  terminally. 
Pisonia  sp.,  Sestegis  sandvviccnsis, 
Dodonaea  viscosa.  Euphorbia 
haeleeleana.  Pleomele  sp,,  Pittosporum 
sp.,  Melicope  sp..  Claoxylon 
sandwicense.  Alphitonia  ponderosa. 
Myrsine  lanaiensis.  or  Pouteha 
sandwicensis.  and  (2)  elevations 
between  490  and  820  m  (1 ,600  and 
2,700  ft) 

Family  V'iolaceae:  Isodendnon 
longifolium  (aupaka) 

Kauai  F,  G,  L,  M,  and  P,  identifud  in 
the  legal  descriptions  in  paragraph 
(aKl)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Isodendnon 
longifolium  on  Kauai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Steep  slopes,  gulches,  or  stream  banks 
(a)  in  mesic  or  wet  Metrosideros 
polymorpha  forests  and  (b)  containing 
one  or  more  of  the  following  native 
species:  Dicranoptens  lineans.  Eugenia 
sp.,  DiospvTos  sp  ,  Pntchardia  sp., 
Canthium  odoratum.  Melicope  sp  . 
Cheirodendron  sp  ,  [lex  anomala. 
Piptunis  sp.,  Hedyotis  fluviatilis. 
Peperomia  sp.,  Bidens  sp  ,  Sestegis 
sandwicensis.  Cyanea  hardyi.  Syzygium 
sp.,  Cibotium  sp..  Bobea  brevipes. 
Antidesma  sp  ,  Cyrtandra  sp.,  Hedyotis 
terminalis.  Peperomia  sp.,  Perrottetia 
sandwicensis.  Pittosporum  sp.,  or 
Psvchotna  sp.;  and  (2)  elevations 
between  410  to  760  m  (1,345  to  2,500  ft) 

Family  V'iolaceae:  I'ialu  helenae  (no 
common  name) 

Kauai  L,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Viola  helenae  on  Kauai.  Within  this 
unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  habitat  components  that  provide:  (1) 
Stream  banks  or  adjacent  valley  bottoms 
with  light  to  moderate  shade  in 
Metrosideros  polymorpha-Dicranoptens 
linearis  lowland  wet  forest;  and  (2) 
elevations  between  610-855  m  (2,000- 
2,800  ft). 

Family  Violaceae:  Viola  kauaiensis  var. 
wahiawaensis  (nani  wai'ale  ale) 

Kauai  L,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitutes  critical  habitat 
for  Viola  kauaiensis  var.  wahiawaensis 


on  Kauai   Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  habitat  components 
that  provide:  (1)  Open  montane  bog  or 
wet  shrubland  containing  one  or  more 
of  the  following  native  plant  species: 
Dicranoptens  linearis.  Diplopterygium 
pinnatum.  Syzvgium  sandwicensis,  or 
Metrosideros  polymorpha,  and  (2) 
elevations  between  640  and  865  m 
(2,100  and  2,840  ft). 
(B)  Ferns  and  Allies 

Family  Aspleniaceae:  Ctenitis 
squamigera  (pauoa) 

Molokai  unit  N,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(F)  of 
this  section  constitutes  critical  habitat 
for  Ctenitis  squamigera  on  Molokai. 
Within  this  unit  the  currently  known 
primary  constituent  elements  of  critical 
habitat  for  Ctenitis  squamigera  are  the 
habitat  components  that  provide:  (1) 
Mesic  forest  containing  one  or  more  of 
the  following  associated  native  plant 
taxa:  Metrosideros  polymorpha,  Myrsine 
lessertiana,  Diospyros  sandwicensis, 
Sestegis  sandwicensis.  Xylosma 
hawaiiense.  Poutena  sandwicensis. 
\'ephrolepis  exaltata.  Carex  meyenii. 
Dnoptens  unidentata,  or  Pleomele 
auwahiensis:  and  (2)  an  elevation  of 
appro.ximately  865  m  (254  ft). 

Family  Aspleniaceae:  Diellia  erecta  (No 
commcm  name) 

Molokai  units  G  and  R,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(F)  of  this  section  constitute 
critical  habitat  for  Diellia  erecta  on 
Molokai.  Within  this  unit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Diellia  erecta  are  the 
habitat  components  that  provide:  (1) 
Mixed  mesic  forest  or  mesic  Diospyros 
sandwicensis  forest  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Alvxia  oliviformis, 
Metrosideros  polvmorpha,  Bobea  sp., 
Coprosma  foliosa.  Dodonea  viscosa, 
Dryoptens  unidentata,  Myrsine  sp,, 
Ochrosia  comta,  Dubautia  linearis  ssp. 
opposita,  Psychotria  sp.,  Pleomele 
auwahiensis.  Sophora  chrysophylla, 
Stvphelia  tumeiameiae.  Svzvgium 
sandwicensis.  or  Wikstroemia  sp.;  and 
(2)  elevations  between  210  and  1,490  m 
(700  and  4,900  ft). 

Family  Aspleniaceae:  Diellia  pallida  (no 
common  name) 

Kauai  G  and  I,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(A)  of 
this  section,  constitute  critical  habitat 


for  Diellia  pallida  on  Kauai.  Within 
these  units,  the  currently  known 
primary-  constituent  elements  of  critical 
habitat  are  habitat  components  that 
provide:  (1)  Bare  soil  on  steep,  rocky, 
dry  slopes  (a)  in  lowland  mesic  forests 
and  (b)  containing  one  or  more  of  the 
following  native  plant  species:  Acacia 
koa,  Alectryon  macrococcus,  Antidesma 
platyphyllum,  Metrosideros 
polymorpha,  Myrsine  lanaiensis, 
Zanthoxylum  dipetalum, 
Tetraplasandra  kauaiensis,  Psychotria 
mariniana,  Carex  meyenii,  Diospyros 
hillebrandii,  Hedyotis  knudsenii, 
Canthium  odoratum,  Pteralyxia 
kauaiensis,  Nestegis  sandwicensis, 
Alyxia  olivaeformis,  Wilkesia 
gymnoxiphium,  Alphitonia  ponderosa, 
Styphelia  tameiameiae,  or  Rauvolfia 
sandwicensis;  and  (2)  elevations 
between  530  to  915  m  (1,700  to  3,000  ft). 

Family  Grammitidaceae:  Adenophorus 
periens  (pendant  kihi  fern) 

Kauai  F,  G,  K.  L,  P,  and  R,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(A)  of  this  section,  constitute 
critical  habitat  for  Adenophorus  periens 
on  Kauai,  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  habitat 
components  that  provide:  (1)  Well- 
developed,  closed  canopy  that  provides 
deep  shade  or  high  humidity  (a)  in 
Metrosideros  polymorpha-Cibotium 
glaucum  lowland  wet  forests,  open 
Metrosideros  polymorpha  montane  wet 
forest,  or  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  wet 
forest,  and  (b)  containing  one  or  more  of 
the  following  native  plant  species: 
Athyrium  sandwicensis,  Broussaisia  sp,, 
Cheirodendron  trigynum,  Cyanea  sp., 
Cyrtandra  sp.,  Dicranopteris  linearis, 
Freycinetia  arborea,  Hedyotis 
terminalis,  Labordia  hirtella, 
Machaerina  angustifolia,  Psychotria  sp., 
Psychotria  hexandra,  or  Syzygium 
sandwicensis;  and  (2)  elevations 
between  400  and  1,265  m  (1,310  and 
4,150  ft). 

***** 

Dated:  November  30,  2000. 
Kenneth  L.  Smith, 

Acting  Assistant  Secretan,-  for  Fisti  and 
Wildlife  and  Parks. 

|FR  Dor   00-31079  Filed  12-28-00;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  List  of 
Correspondence 

agency:  Department  of  Education. 
ACTION:  List  of  correspondencip  from 
April  1.  2000  through  |une  30.  2000 

summary:  The  Secretan-  is  pubUsbing 
the  following  list  pursuant  to  section 
607(d)  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA). 
L'nder  section  B07(d)  nf  IDEA,  the 
Secretary'  is  required,  on  a  quarterlv 
basis,  to  publish  in  the  Federal  Register 
a  list  of  correspondence  from  the 
Department  of  Education  rf^ceived  bv 
individuals  during  the  previous  quarter 
that  describes  the  interpretations  of  the 
Department  of  Educatuin  of  IDEA  or  the 
regulations  that  implement  IDEA 
FOR  FURTHER  INFORMATION  CONTACT: 
Melisande  Lee  or  JoLeta  Revnolds 
Telephone:  (202)  205-.t507  Ifvui  us*- ,i 
telecommunicatums  device  for  the  de.it 
(TDD)  you  may  call  (202)  205-5465  or 
the  Federal  Inffirmation  Relav  Service 
(FIRS)  at  l-80O-877-H;f39 

Individuals  with  disabilities  mav 
obtain  a  copy  of  this  notice  in  an 
alternative  format  (e.g  .  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  Katie  Mincev.  Director  of 
the  Alternate  Formats  f>nter 
Telephone:  (202)  205-81  l-i 
SUPPLEMENTARY  INFORMATION:  The 
following  list  identifies  correspondence 
from  the  Department  issued  between 
April  1,  2000  through  June  30.  2000 

Included  on  the  list  are  those  letters 
that  contain  interpretations  of  the 
requirements  of  IDEA  and  its 
implementing  regulations,  as  well  as 
letters  and  other  documents  that  th>' 
Department  believes  will  assist  the 
public  in  understanding  the 
requirements  of  the  law  and  its 
regulations.  The  date  and  topic 
addressed  by  a  letter  are  identified,  and 
summary  information  is  also  provided, 
as  appropriate  To  protect  the  privac  v 
interests  of  the  individual  or  individuals 
involved,  personally  identifiable 
information  has  been  deleted,  as 
appropriate 

Part  A:  General  Provisions 

Section  602 — Definitions 

Topic  Addressed:  (^hild  With  a 
Disability 

•  Letter  dated  [une  3.  2000  tu 
individual,  (personally  identifiable 
information  redacted),  regarding  the 
obligation  of  States  and  LEAs  to 
appropriately  evaluate  children  with 
attention  deficit  hyperactive  disorder 


(.ADHD)  under  Part  B  of  IDEA,  and 
clarifving  the  relationship  of  relevant 
State  requirements  to  applicable  Part  B 
requirements. 

Topic  Addressed:  Educating  Children 
With  Particular  Disabilities 

•  Notice  of  Policy  Guidance  dated 
June  5,  2000  entitled  "Educating  Blind 
and  V'lsuallv  impaired  Students:  Policy 
Guidance.  ■  updating  guidance  issued  in 
1995  for  consistenc:y  with  the  IDEA 
Amendments  of  1997. 

Part  B:  Assistance  for  Education  of  All 
Children  With  Disabilities 

Sfi'tion  til  1 — Authorization.  Allotment; 
Use  of  Funds;  Authorization  of 
Appropriations 

Topic  .addressed:  Distribution  of  Funds 

•  OSEP  memorandum  00-15  dated 
Mav  18.  2000  regarding  formula 
allocations  to  States  and  required 
adiustments  to  the  December  1,  1998 
child  (  ount 

•  USEP  memorandum  00-17  dated 
June  26,  2000  regarding  implementation 
of  the  new  funding  formula  under  IDEA 
and  the  vear  of  age  (.ohorts  for  which 
FAPE  is  ensureii. 

Section  HI 2 — State  Eligibilitv 

Topu  .^lidressed   Free  .Appropriate 
F'uhlu   Edu(  ation 

•  Letter  dated  lune  9.  2000  to 
American  .Music  Therapy  Association 
E.xecutive  Direc:tor  Andrea  H.  Farbman 
regarding  the  provision  of  music 
therapv  as  a  related  service  for  students 
with  disabilities. 

Topic  Addressed:  Least  Restrictive 
Environment 

•  Letters  dated  Mav  22,  2000  to 
individuals  (personally  identifiable 
information  redacted),  clarifv'ing  that 
under  the  IDEA  Amendments  of  1997. 
the  first  placement  option  considered 
for  each  disabled  student  is  the  regular 
classroom  with  appropriate 
supplementary  aids  and  services. 

Topic  Addressed:  Children  Enrolled  By 
Their  Parents  In  Private  Schools 

•  (JSEP  memorandum  00-14  dated 
May  4,  2000  restating  and  consolidating 
guidanc;e  on  the  nature  and  extent  of 
school  districts'  obligations  to 
parentalK-placed  private  school 
children  under  Part  B. 

Topic  Addressed:  Home-Schooling 

•  Letters  dated  April  20,  2000  and 
April  27.  2000  to  individuals, 
(personallv  identifiable  information 
redacted),  clarifving  the  nature  and 
extent  of  school  districts'  obligations  to 
children  with  disabilities  who  are 


home-schooled  by  their  parents  and  that 
State  law  determines  whether  home 
schools  are  included  in  the  definition  of 
private  schools. 

Topic  Addressed:  State  Educational 
Agency  General  Supervisory  Authority 

•  Letter  dated  March  30.  2000  to 
Virgin  Islands  Department  of  Health 
Commissioner  William  K.  Callender  and 
Department  of  Education  Commissioner 
Ruby  Simmonds,  regarding  special 
conditions  placed  on  expenditure  of 
funds  because  of  these  Virgin  Island 
agencies'  status  as  high  risk  grantees. 

•  Letters  dated  June  21,  2000  to 
California  Department  of  Education 
Superintendent  of  Public  Instruction 
Delaine  Eastin  and  Assistant 
Superintendent  of  Public  Instruction 
Alice  Parker,  regarding  the  status  of 
California's  compliance  with  the 
requirements  of  Part  B  of  IDEA. 

Topic  Addressed:  Information  Required 
for  Receipt  of  Grant  Awards 

•  OSEP  memorandum  00-16  dated 
June  13.  2000  regarding  review  of 
eligibility  documents  and  issuance  of 
grant  awards  to  States  for  Federal  Fiscal 
Year  2000. 

Section  613 — Local  Educational  Agency 
Eligibility- 
Topic  Addressed:  Charter  Schools 

•  Letter  dated  April  20,  2000  to 
Louisiana  Department  of  Education 
Deputy  Superintendent  Marlyn  Langley, 
clarifying  the  basis  under  which  an  SEA 
can  distribute  sliver  grants  and  set-aside 
funds  to  charter  schools  that  are 
established  as  LEAs. 

Topic  Addressed:  Use  of  Federal  Funds 

•  Letter  dated  May  12.  2000  to  New 
York  State  Education  Department 
Deputy  Commissioner  Lawrence 
Gloeckler,  clarifying  that  a  State  cannot 
require  an  LEA  to  use  its  Part  B  flow- 
through  funds  to  make  payments  to  a 
private  school  that  provided  special 
education  and  related  services  to  a  child 
with  a  disability. 

Section  614 — Evaluations.  Eligibility 
Determinations,  Individualized 
Education  Programs,  and  educational 
placements. 

Topic  Addressed:  Evaluations  and 
Reevaluations 

•  Letters  dated  March  29,  2000  to 
Michigan  Department  of  Education 
Special  Education  Services  Director 
Jacquelyn  J.  Thompson  and  to 
individuals  (personally  identifiable 
information  redacted),  and  June  27. 
2000  to  U.S.  Senator  Don  Nickles, 
regarding  requirements  applicable  to  a 
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parent's  right  to  an  independent 
educational  evaluation  at  public 
expense. 

•  Letter  dated  June  7,  2000  to 
Attorney  Jennifer  L.  Scheinz  clarifying 
that  parents  who  disagree  with  a 
functional  behavioral  assessment  which 
is  not  part  of  an  initial  c>valuation,  a 
required  reevaluation,  or  in  response  to 
any  disciplinary  action,  but  is 
conducted  to  develop  an  appropriate 
lEP,  are  entitled  to  an  independent 
educational  evaluation  at  public 
expense. 

Topic  Addressed:  Individualized 
Education  Programs 

•  Letter  dated  May  26,  2000  to 
Pennsylvania  School  Counselors 
Association  Executive  Director  Robert  B. 
Cormany  regarding  the  use  of  school 
counselors  as  public  agency 
representatives  on  the  IE?  team. 

•  OSEP  memo  00-19  dated  June  30, 
2000  regarding  guidance  on  the  Part  B 
lEP  requirements  for  children  with 
disabilities,  including  preschool-aged 
children. 

Section  61 5 — Procedural  Safeguards 

Topic  Addressed:  Prior  Written  Notice 

•  Letter  dated  April  20,  2000  to 
individual,  (personally  identifiable 
information  redacted),  regarding  the 
requirement  for  prior  written  notice 
before  a  change  in  educational 
placement. 


Topic  Addressed:  Due  Process  Hearings 

•  Letter  dated  May  1,  2000;  to  Paul  L. 
Erickson,  Esquire,  regarding  North 
Carolina's  application  of  a  60-day 
limitation  period  to  administrative 
reviews  for  all  claims  under  IDEA. 

Part  C:  Infants  and  Toddlers  With 
Disabilities 

Sections  631-641 

Topic  Addressed:  Provision  of  A  Free 
Appropriate  I*ublic  Education  to 
Children  With  Disabilities  Below  Age  3 

•  Letter  dated  May  17,  2000  to 
Vermont  Department  of  Education 
Manager  for  Special  Education  Susan 
Cano,  clarifjdng  that  when  a  child  below 
age  three  receives  FAPE,  States  must 
comply  with  the  requirements  of:  (1) 
Both  Parts  B  and  C  of  IDEA  when  Part 

B  funds  are  used,  and  (2)  with  Part  C 
even  if  no  IDEA  Part  B  or  C  funds  are 
used  for  that  child  as  long  as  the  State 
receives  any  Part  C  funds. 

Topic  Addressed:  Natiu-al  Environments 

•  Letter  dated  May  12,  2000  to 
individual  (personally  identifiable 
information  redacted),  regarding  a 
State's  responsibility  to  enstire  the 
provision  of  early  intervention  services 
in  natiiral  environments,  to  the 
maximum  extent  appropriate  to  the 
needs  of  the  child,  and  the 
Individualized  Family  Service  Plan 
Team's  responsibility  to  determine  the 


location  in  which  those  services  are 
provided. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://v\rww. ed.gov/news. html 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  previous  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-800-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 
1 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.027,  Assistance  to  States  for 
Education  of  Children  with  Disabilities) 

Dated:  December  21,  2000. 
Curtis  L,  Richards, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services 
[FR  Doc.  00-33131  Filed  12-28-00;  8:45  am] 

NLUNG  CODE  4000-01 -P 


F 


Friday, 

December  29,  2000 


Part  V 


F 


Environmental 
Protection  Agency 

Federal  Agency  Hazardous  Waste 
Compliance  Docket;  Notice 


l^ 


83222 


Federal  Register / Vol.  65.  No.  251 /Friday.  December  29.  2000 /Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6924-7] 

Federal  Agency  Hazardous  Waste 
Compliance  Docket 

agency:  Environmental  Protection 

Agency 

ACTION:  Notice  of  thirteenth  update  of 

the  Federal  Agency  Hazardous  Waste 

Compliance  Docket,  pursuant  to 

CERCLA  section  120(c). 

SUMMARY:  Section  120(c)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended  bv 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
requires  the  Environmental  Protection 
Agencv  (EPA)  to  establish  a  Federal 
Agencv  Hazardous  Waste  Compliance 
Docket.  The  docket  is  to  contain  certain 
information  about  Federal  facilities  that 
manage  hazardous  waste  or  from  which 
hazardous  substances  have  been  or  may 
be  released.  (As  defined  by  CERCLA 
section  101(22),  a  release  is  any  spilling, 
leaking,  pumping,  pouring,  emitting, 
emptying,  discharging,  injecting, 
escaping,  leaching,  dumping,  or 
disposing  into  the  environment  ) 
C'ERCLA  requires  that  the  docket  be 
updated  every  six  months,  as  new 
facilities  are  reported  to  EPA  by  Federal 
agencies  The  following  list  identifies 
the  Federal  facilities  to  be  included  in 
this  thirteenth  update  of  the  docket  and 
includes  facilities  not  previously  listed 
on  the  docket  and  reported  to  EPA  since 
the  last  update  of  the  docket,  65  FR 
36994,  June  12,  2000,  which  was  current 
as  of  December  1,  1999.  SAR.\,  as 
amended  by  the  Defense  Authorization 
Act  of  1997,  specifies  that,  for  each 
Federal  facilitv  that  is  included  on  the 
docket  during  an  update,  evaluation 
shall  be  completed  in  accordance  with 
a  reasonable  schedule.  Such  site 
evaluation  activities  will  help  determine 
whether  the  facility  should  be  included 
on  the  National  Priorities  List  (NPL)  and 
will  provide  EPA  and  the  public  with 
valuable  information  about  the  facility 
In  addition  to  the  list  of  additions  to  the 
docket,  this  notice  includes  a  section 
that  comprises  revisions  (that  is, 
corrections  and  deletions)  of  the 
previous  docket  list  This  update 
contains  27  additions  and  6  deletions 
since  the  previous  update,  as  well  as 
numerous  other  corrections  to  the 
docket  list.  At  the  time  of  publication  of 
this  notice,  the  new  total  number  of 
Federal  facilities  listed  on  the  docket  is 
2,232. 

DATES:  This  list  is  current  as  of  August 
28, 2000 


FOR  FURTHER  INFORMATION  CONTACT: 

Electronic  versions  of  the  docket  may  be 
obtained  at  http://www.epa.gov/oeca/ 
fedfac/oversight /oversight,  html. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

l.U     liilruilui  liiiti 

2.0     Revisions  of  the  Previous  Docket 

.1.0     Process  for  Compiling  ihe  I'pdated 

Docket 
4.0     Facilities  Not  Included 
5.0     Information  Contained  on  Docket 

Listing 
6.0     Facilitv  Status  Reporting 

1.0     Introduction 

Section  120(c)  of  the  Comprehensive 
Environmental  Response. 
(Compensation,  and  Liabilitv  Act  of  1980 
(CERCLA),  42  United  States  Code 
(U.S.C.)  9620(c),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
required  the  establishment  of  the 
Federal  Agency  Hazardous  Waste 
Compliance  Docket.  The  docket 
contains  information  on  Federal 
facilities  that  is  submitted  by  Federal 
agencies  to  the  L'.S.  Environmental 
Protection  Agency  (EPA)  under  sections 
3005,  3010,  and  3016  of  the  Resource 
Con.servation  and  Recovery  Act  (RCR.'X), 
42  U.S.C.  692.5.  6930,  and  6937,  and 
under  section  103  of  CERCLA,  42  U.S.C. 
9603  Specifically.  RCRA  section  3005 
establishes  a  permitting  svstem  for 
certain  hazard"ous  waste  treatment, 
storage,  and  disposal  (TSD)  facilities; 
RCRA  section  3010  requires  waste 
generators  and  transporters  and  TSD 
facilities  to  notif\  EPA  of  their 
hazardous  waste  activities;  and  RCRA 
section  3016  requires  Federal  agencies 
to  submit  biennially  to  EPA  an 
inventory  nf  hazardous  waste  sites  that 
the  Federal  agencies  own  or  operate 
CERCLA  section  103(a)  requires  that  the 
National  Response  Center  (N'RC)  be 
notified  of  a  release.  fCERCLA  section 
103(c)  requires  reporting  to  EP.^  the 
existence  of  a  facility  at  which 
hazardfius  substances  are  or  have  been 
stored,  treated,  or  disposed  of  and  the 
existence  of  known  or  suspected 
releases  of  hazardous  substances  at  such 
facilities. 

The  docket  serves  three  major 
purposes:  (1)  To  identif\'  all  Federal 
facilities  that  must  be  evaluated  to 
determine  whether  they  pose  a  risk  to 
human  health  and  the  environment 
sufficient  to  warrant  inclusion  on  the 
National  Priorities  List  (NPL);  (2)  to 
compile  and  maintain  the  information 
submitted  to  EPA  on  such  facilities 
under  the  provisions  listed  in  section 
120(c:)  of  CERCLA;  and  (3)  to  provide  a 
mechanism  to  make  the  information 
available  to  the  public. 


The  initial  list  of  Federal  facilities  to 
be  included  on  the  docket  was 
published  on  February  12.  1988  (53  FR 
4280).  Updates  of  the  docket  have  been 
published  on  November  16,  1988  (54  FR 
46364);  December  15.  1989  (54  FR 
51472):  August  22.  1990  (55  FR  34492): 
September  27.  1991  (56  FR  49328); 
December  12,  1991  (56  FR  64898):  Julv 
17.  1992  (57  FR  31758);  February  5. 
1993  (58  FR  7298);  November  10.  1993 
(58  FR  59790):  April  11.  1995  (60  FR 
18474):  lune  27.  1997  (62  FR  34779); 
November  23,  1998  (63  FR  64806);  and 
lune  12.  2000  (65  FR  36994),  This  notice 
constitutes  the  thirteenth  update  of  the 
docket. 

Today's  notice  is  divided  into  three 
sections:  (1)  Additions,  (2)  deletions, 
and  (3)  corrections.  The  additions 
section  lists  newly  identified  facilities 
that  have  been  reported  to  EPA  since  the 
last  update  and  that  now  are  being 
included  on  the  docket.  The  deletions 
section  lists  facilities  that  EPA  is 
deleting  from  the  docket.  The 
corrections  section  lists  changes  in 
information  about  facilities  already 
listed  on  the  docket. 

The  information  submitted  to  EPA  on 
each  Federal  facility  is  maintained  in 
the  docket  repository  located  in  the  EPA 
Regional  office  of  the  Region  in  which 
the  facility  is  located  (see  53  FR  4280 
(February  12.  1988)  for  a  description  of 
the  information  required  under  those 
provisions).  Each  repository  contains 
the  documents  submitted  to  EPA  under 
the  reporting  provisions  and 
correspondence  relevant  to  the  reporting 
provisions  for  each  facility.  Contact  the 
following  docket  coordinators  for 
information  on  Regional  docket 
repositories: 
Gerardo  Milla(a)n-Ramos  (HBS).  US 

EPA  Region  1.  #1  Congress  St..  Suite 

1100.  Boston.  MA  02114-2023,  (617) 

918-1377 
Helen  Shannon  (ERRD).  US  EPA  Region 

2.  290  Broadway.  18th  Floor.  New 

York,  NY  10007-1866,  (212)  637- 

4260 
Alida  Karas  (ERRD),  US  EPA  Region  2. 

290  Broadway.  New  York.  NY  10007- 

1866,  (212)637^276 
Todd  Richardson  (3HS50).  US  EPA 

Region  3.  841  Chestnut  Bg,. 

Philadelphia.  PA  19107,  (215)  814- 

5264 
Ann  Cole  (4WD-FFB).  US  EPA  Region 

4.  61.  Forsvth  St..  SW.  Atlanta.  GA 

30303,  (404)  562-9638 
Alan  Gebien  (SE-SJ).  US  EPA  Region  5. 

71  W.  Jackson  Blvd..  Chicago.  IL 

60604,  (312)  886-1304 
Philip  Ofosu  (6SF-RA),  US  EPA  Region 

6.  1445  Ross  Avenue.  Dallas.  TX 

75202-2733.(214)665-3178 
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D,  Karla  Asbeny  (FFSC);  US  EPA 
Region  7,  726  Minnesota  Avenue, 
Kansas  City.  KS  66101,  (913)  551- 
7595 

Stan  Zawistowski  (EPR-F),  US  EPA 
Region  8,  999  18th  Street,  Suite  500. 
Denver,  CO  80202-2466.  (303)  312- 
6255 

Avonda  D.  East  (SFD-8),  US  EPA 
Region  9.  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  (415)  744-2468 

Mark  Ader  (ECL-115),  US  EPA  Region 
10,  SW  1200  Sixth  Avenue,  Seattle, 
WA  98101  (206)  553-1808 

Monica  Lindeman  (ECL,  SACU2),  US 
EPA  Region  10, 1200  Sixth  Avenue, 
Seattle,  WA  98101  (206)  553-5113. 

2.0  Revisions  of  the  Previous  Docket 

Following  is  a  discussion  of  the 
revisions  of  the  previous  docket, 
including  additions,  deletions,  and 
corrections. 

2.1  Additions 

Today,  27  facilities  are  being  added  to 
the  docket,  primarily  because  of  new 
information  obtained  by  EPA  (for 
example,  recent  reporting  of  a  facility 
pursuant  to  RCRA  sections  3005,  3010, 
or  3016  or  CERCLA  section  103).  SARA, 
as  amended  by  the  Defense 
Authorization  Act  of  1997,  specifies 
that,  for  each  Federal  facility  that  is 
included  on  the  docket  during  an 
update,  evaluation  shall  be  completed 
in  accordance  with  a  reasonable 
schedide. 

Of  the  27  facilities  being  added  to  the 
docket,  none  are  facilities  that  have 
reported  to  the  NRG  the  release  of  a 
reportable  quantity  (RQ)  of  a  hazardous 
substance.  Under  section  103(a)  of 
CERCLA,  a  facility  is  required  to  report 
to  the  NRC  the  release  of  a  hazardous 
substance  in  a  quantity  that  equals  or 
exceeds  the  established  RQ.  Reports  of 
releases  received  by  the  NRC,  the  U.S. 
Coast  Guard  (USCG),  and  EPA  are 
transmitted  electronically  to  the 
Transportation  Systems  Center  at  the 
U.S.  Department  of  Transportation 
(DOT),  where  they  become  part  of  the 
Emergency  Response  Notification 
System  (ERNS)  database.  ERNS  is  a 
national  computer  database  and 
retrieval  system  that  stores  information 
on  releases  of  oil  and  hazardous 
substances.  Facilities  being  added  to  the 
docket  and  facilities  already  listed  on 
the  docket  for  which  an  ERNS  report 
has  been  filed  are  identified  by  the 
notation  "103(a)"  in  the  "Reporting 
Mechanism"  column. 

It  is  EPA's  policy  generally  not  to  list 
on  the  docket  facilities  that  are  small- 
quantity  generators  (SQG)  and  that  have 
never  generated  more  than  1,000 
kilograms  (kg)  of  hazardous  waste  in 


any  single  month.  If  a  facility  has 
generated  more  than  1 ,000  kg  of 
hazardous  waste  in  any  single  month 
(that  is,  if  the  facility  is  an  episodic 
generator),  it  will  be  added  to  the 
docket.  In  addition,  facilities  that  are 
SQGs,  but  that  have  reported  releases 
under  CERCLA  section  103  or 
hazardous  waste  activities  pursuant  to 
RCRA  section  3016  will  be  listed  on  the 
docket  and  will  undergo  site  evaluation 
activities,  such  as  a  PA  and,  when 
appropriate,  an  SI.  All  such  facilities 
will  be  listed  on  the  docket,  whether  or 
not  they  are  SQGs  pursuant  to  RCRA.  As 
a  result,  some  of  the  facilities  that  EPA 
is  adding  to  the  docket  today  are  SQGs 
that  had  not  been  listed  on  the  docket 
but  that  have  reported  releases  or 
hazardous  waste  activities  to  EPA  under 
another  reporting  provision. 

In  the  process  of  compiling  the 
docimients  for  the  Regional  repositories, 
EPA  identified  a  number  of  facilities 
that  had  previously  submitted  PA 
reports,  SI  reports,  Department  of 
Defense  (DOD)  Installation  Restoration 
Program  (IRP)  reports,  or  reports  under 
another  Federal  agency  environmental 
restoration  program,  but  do  not  appear 
to  have  notified  EPA  under  CERCLA 
section  103,  Section  120(c)(3)  of 
CERCLA  requires  that  EPA  include  on 
the  docket,  among  other  things, 
information  submitted  under  section 
103.  In  general,  section  103  requires 
persons  in  charge  of  a  facility  to  provide 
notice  of  certain  releases  of  hazardous 
substances.  The  reports  under  various 
Federal  agency  environmental 
restoration  programs  may  contain 
information  regarding  releases  of 
hazardous  substances  similar  to  that 
provided  pursuant  to  section  103.  EPA 
beheves  that  CERCLA  section  120(c) 
authorizes  the  agency  to  include  on  the 
docket  a  facility  that  has  provided 
infomation  to  EPA  through  docimients 
such  as  a  report  under  a  Federal  agency 
environmental  restoration  program, 
regardless  of  the  absence  of  section  103 
reporting.  Therefore,  some  of  the 
facilities  that  EPA  is  adding  today  are 
being  placed  on  the  docket  because  they 
have  submitted  the  docimients 
described  above  that  contain  reports  of 
releases  of  hazardous  substances. 

EPA  also  includes  privately  owned, 
government-operated  (POGO)  facilities 
on  the  docket.  CERCLA  section  120(c) 
requires  that  the  docket  contain 
information  submitted  under  RCRA 
sections  3005,  3010,  and  3016  and 
CERCLA  section  103,  all  of  which 
impose  duties  on  operators  as  well  as 
owners  of  facilities.  In  addition,  other 
subsections  of  CERCLA  section  120  refer 
to  facilities  "owned  or  operated"  by  an 
agency  or  other  instrumentality  of  the 


Federal  government.  That  terminology 
clearly  includes  facilities  that  are 
operated  by  the  Federal  government , 
even  if  they  are  not  owned  by  it. 
Specifically,  CERCLA  section  120(e), 
which  sets  forth  the  duties  of  the 
Federal  agencies  after  a  facility  has  been 
listed  on  the  NPL,  refers  to  the  Federal 
agency  that  "owns  or  operates"  the 
facility.  In  addition,  the  primary  basis 
for  assigning  responsibility  for 
conducting  PAs  and  Sis,  as  required 
when  a  facility  is  listed  on  the  docket, 
is  Executive  Order  12580,  which  assigns 
that  responsibility  to  the  Federal  agency 
having  "jurisdiction,  custody,  or 
control"  over  a  facility.  An  operator  may 
be  deemed  to  have  jurisdiction,  custody, 
or  control  over  a  facility. 

Deletions 

Today,  6  facilities  are  being  deleted 
from  the  docket  for  various  reasons, 
such  as  incorrect  reporting  of  hazardous 
waste  activity,  change  in  ownership, 
and  exemption  as  an  SQG  under  RCRA 
(40  Code  of  Federal  Regulations  [CFR] 
Part  262.44).  Facilities  being  deleted  no 
longer  will  be  subject  to  the 
requirements  of  CERCLA  section  120(d). 

2.3  Corrections 

Changes  necessary  to  correct  the 
previous  docket  were  identified  by  both 
EPA  and  Federal  agencies.  The  changes 
needed  varied  from  simple  changes  in 
addresses  or  spelUng  to  corrections  of 
the  recorded  name  and  ownership  of  a 
facility.  In  addition,  some  changes  in 
the  names  of  facilities  were  made  to 
establish  consistency  in  the  docket. 
Many  new  entries  are  simply 
corrections  of  typographical  errors.  For 
each  facility  for  which  a  correction  has 
been  entered,  the  original  entry 
(designated  by  an  "O"),  as  it  appeared 
in  the  February  12.  1988  notice  or 
subsequent  updates,  is  shown  directly 
below  the  corrected  entry  [designated  by 
a  "C")  for  easy  comparison. 

3.0  Process  for  Compiling  the  Updated 
Docket 

In  compiling  the  newly  reported 
facilities  for  the  update  being  published 
today,  EPA  extracted  the  names, 
addresses,  and  identification  numbers  of 
facihties  from  four  EPA  databases — 
ERNS,  the  Biennial  Inventory  of  Federal 
Agency  Hazardous  Waste  Activities,  the 
Resource  Conservation  and  Recovery 
Information  System  (RCRIS),  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Information  System  (CERCLIS) — that 
contain  information  about  Federal 
facilities  submitted  under  the  four 
provisions  listed  in  CERCLA  section 
120(c). 
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Extensive  computer  checks  compared 
the  current  docket  list  with  the 
information  obtained  from  the  databases 
identified  above  to  determine  which 
facilities  were,  m  fact,  newly  reported 
and  qualified  for  inclusion  cm  the 
update.  In  spite  of  the  quality  assurani:e 
efforts  EPA  has  undertaken,  state-owned 
or  privatelv  owned  facilities  that  are  not 
operated  bv  the  Federal  government 
mav  have  been  included.  Such  problems 
are  caused  bv  procedures  histoncallv 
used  to  report  and  track  data  on  Federal 
facilities;  EPA  is  working  to  resolve 
them  Representatives  of  Federal 
agencies  are  asked  to  write  to  EPA's 
docket  coordinator  at  the  following 
address  if  revisions  of  this  update 
information  are  necessary:  Federal 
Agency  Hazardous  Waste  Complian(  e 
Docket  Coordinator.  Federal  Facilities 
Enforcement  Office  (Mail  Code  22filA). 
US  Environmental  Protection  Agencv, 
401  M  Street.  SVV..  Washington.  DC 
20460. 

4.0  Facilities  Not  Included 

As  explained  in  the  preamble  to  the 
original  docket  (53  FR  4280).  the  docket 
does  not  include  the  following 
categories  of  facilities  (note,  however, 
that  anv  of  these  tvpes  of  facilities  may. 
when  appropriate,  be  listed  on  the  \PL) 

•  Facilities  formerly  owned  by  a 
Federal  agency  and  now  privately 
owned  will  not  be  listed  on  the  docket 
However,  facilities  that  are  now  owned 
by  another  Federal  agency  will  remain 
on  the  docket  and  the  responsibility  for 
conducting  P,-\s  and  Sis  will  rest  with 
the  current  owner. 

•  SQGs  that  have  never  produced 
more  than  1 ,000  kg  of  hazardous  waste 
in  any  single  month  and  that  have  not 
reported  releases  under  CERCL.A  section 
103  or  hazardous  waste  activities  under 
RCR.^  section  3016  will  not  be  listed  on 
the  docket. 

•  Facilities  that  are  solely 
transporters,  as  reported  under  RCRA 
section  3010,  will  not  be  listed  on  the 
docket. 

5.0  Information  Contained  on  Docket 
Listing 

As  discussed  above,  the  update 
information  below  is  divided  into  three 
separate  sections  The  first  section  is  a 
list  of  new  facilities  that  are  being  added 
to  the  docket.  The  second  section  is  a 
list  of  facilities  that  are  being  deleted 
from  the  docket.  The  third  section 
comprises  corrections  of  information 
included  on  the  docket.  Each  facility 
listed  for  the  update  has  been  assigned 
a  code(s)  that  indicates  a  more  specific 
reason(s)  for  the  addition,  deletion,  or 
correction.  The  code  key  precedes  the 
lists. 


SARA,  as  amended  by  the  Defense 
.Authorization  Act  of  1997.  specifies 
that,  for  each  Federal  facility  that  is 
included  on  the  docket  during  an 
update,  evaluation  shall  be  completed 
in  ac(  ordance  with  a  reasonable 
schedule.  Tht^refore.  all  facilities  on  the 
additions  list  to  this  thirteenth  docket 
update  must  submit  a  PA  and.  if 
warranted,  an  SI  to  EPA.  The  PA  must 
include  existing  inff)rmation  about  a  site 
and  its  surrounding  environment, 
including  a  thorough  examination  of 
human,  food-chain,  and  environmental 
targets,  potential  waste  sources,  and 
migration  pathways.  From  information 
in  the  P.\  or  other  information  coming 
to  EPAs  attention.  EPA  will  determine 
whether  a  follow-up  SI  is  required.  An 
SI  augments  the  data  collected  in  a  PA. 
An  SI  may  reflect  sampling  and  other 
field  data  that  are  used  to  determine 
whether  further  action  or  investigation 
is  appropriate.  This  policy  includes  any 
facilitv  for  which  there  is  a  change  in 
the  identitv  of  the  responsible  Federal 
agencv  The  reports  should  be  submitted 
to  the  Federal  facilities  coordinator  in 
the  appropriate  EPA  Regional  office. 

The  facilities  listed  in  each  section  are 
organized  by  state  and  then  grouped 
alphabeticallv  within  each  state  by  the 
Federal  agencv  responsible  for  the 
facility  Under  each  state  heading  is 
listed  the  name  and  address  of  the 
facilitv.  the  Federal  agency  responsible 
for  the  facilitv.  the  statutory  provision(s) 
under  whic  h  the  facility  was  reported  to 
EPA.  and  the  correction  code(s). 

The  statutorv  provisions  under  which 
a  facility  reported  are  listed  in  a  column 
titled  "Reporting  Mechanism," 
.Applicable  mechanisms  are  listed  for 
eac;h  facilitv:  for  example  3010,  3016, 
and  103(c), 

The  complete  list  of  Federal  facilities 
that  now  make  up  the  docket  and  ^e 
list  of  fai:ilities  classified  as  no  funrier 
remedial  action  planned  (NFRAP)  are 
not  being  published  today.  However,  the 
lists  are  available  to  interested  parties 
and  can  be  obtained  by  calling  the  HQ 
Docket  Coordinator  at'(202)  564-2468. 
As  of  today,  the  total  number  of  Federal 
facilities  that  appear  on  the  docket  is 
2.232 

6.0  Facility  Status  Reporting 

In  response  to  numerous  requests 
from  Federal  agencies.  EPA  has 
expanded  the  docket  database  to 
include  information  on  the  NFRAP 
status  of  facilities  listed.  A  prevalent 
concern  has  been  the  inability  to 
identify  facilities  that,  after  submitting 
all  necessary  site  assessment 
information.  wereTound  to  warrant  no 
further  involvement  on  the  part  of  EPA 
at  the  time.  Accordingly.  EPA  has 


expanded  the  docket  database  to 
include  a  column  indicating  the 
facility's  status. 

The  status  codes  are; 
U=Undetermined 
N=No  further  remedial  action  planned 

(NFRAP) 
P=Currently  proposed  for  the  NPL 

NFRAP  is  a  term  used  in  the 
Superfund  site  assessment  program  to 
identify  facilities  for  which  EPA  has 
found  that  currently  available 
information  indicates  that  listing  on  the 
NPL  is  not  likely  and  further  assessment 
is  not  appropriate  at  the  time.  NFRAP 
status  does  not  represent  an  EPA 
determination  that  no  environmental 
threats  are  present  at  the  facility  or  that 
no  further  environmental  response 
action  of  any  kind  is  necessary.  NFRAP 
status  means  only  that  the  facility  does 
not  appear,  from  the  information 
available  to  EPA  at  this  time,  to  warrant 
listing  on  the  NPL  and  that,  therefore. 
EPA  anticipates  no  further  involvement 
by  EPA  in  site  assessment  or  cleanup  at 
the  facility.  However,  additional 
CERCLA  response  actions  by  the 
Federal  agency  that  owns  or  operates 
the  facility,  whether  remedial  or 
removal  actions,  mav  be  necessary'  at  a 
facility  that  has  NFRAP  status.  The 
status  information  contained  in  the 
docket  database  is  the  result  of  Regional 
evaluation  of  information  taken  directly 
from  CERCLIS.  (CERCLIS  is  a  database 
that  helps  EPA  Headquarters  and 
Regional  personnel  manage  sites, 
programs,  and  projects.  It  contains  the 
official  inventory  of  all  CERCLA  (NPL 
and  non-NPL)  sites  and  supports  all  site 
planning  and  tracking  functions.  It  also 
integrates  financial  data  from 
preremedial,  remedial,  removal  and 
enforcement  programs.)  The  status 
information  was  taken  from  CERCLIS 
and  sent  to  the  Regional  docket 
coordinators  for  review.  The  results  of 
those  reviews  were  incorporated  into 
the  status  field  in  the  docket  database. 
Subsequently,  a  list  of  all  facilities 
having  NFRAP  status  (those  for  which 
an  "N  "  appears  in  the  status  field)  was 
generated;  the  list  is  being  published 
today. 

Important  limitations  apply  to  the  list 
of  facilities  that  have  NFRAP  status. 
First,  the  information  is  accurate  only  as 
of  November  2,  2000.  Second,  a 
facility's  status  may  change  at  any  time 
because  of  any  number  of  factors, 
including  new  site  information  or 
changing  EPA  policies.  Finally,  the  list 
of  facilities  that  have  NFRAP  status  is 
based  on  Regional  review  of  CERCLIS 
data,  is  provided  for  information 
purposes  only,  and  should  not  be 
considered  binding  upon  either  the 
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Federal  agency  responsible  for  the 
facility  or  EPA. 

The  status  information  in  the  docket 
database  will  be  reviewed,  and  a  new 
list  of  facilities  classified  as  NFRAP  will 
be  published  at  each  docket  update. 

Dated:  December  21,  2000. 
Craig  E.  Hooks, 

Director,  Federal  Facilities  Enforcement 

Office. 

Docket  Revisions 

Categories  of  Revisions  for  Docket 
Update  by  Correction  Code 

Categories  for  Deletion  of  Facilities 

(1)  Small-Quantity  Generator 

(2)  Not  Federally  Owned 

(3)  Formerly  Federally  Owned 

(4)  No  Hazardous  Waste  Generated 

(5)  (This  correction  code  is  no  longer 
used.) 

(6)  Redundant  Listing/Site  on  Facility 

(7)  Combining  Sites  Into  One  Facility/ 
Entries  Combined 

(8)  Does  Not  Fit  Facility  Definition 


(9)  (This  correction  code  is  no  longer 
used.) 

(10)  (This  correction  code  is  no  longer 
used.) 

(11)  (This  correction  code  is  no  longer 
used.) 

(12)  (This  correction  code  is  no  longer 
used.) 

(13)  (This  correction  code  is  no  longer 
used.) 

(14)  (This  correction  code  is  no  longer 
used.) 

Categories  for  Addition  of  Facilities 

(15)  Small-Quantity  Generator  With 
Either  a  RCRA  3016  or  CERCLA  103 
Reporting  Mechanism 

(16)  One  Entry  Being  Split  Into  Two/ 
Federal  Agency  Responsibility  Being 
Split 

(17)  New  Information  Obtained 
Showing  That  Facility  Should  Be 
Included 

(18)  Facility  Was  a  Site  on  a  Facility 
That  Was  Disbanded;  Now  a  Separate 
Facility 


(19)  Sites  Were  Combined  Into  One 
Facility 

(19A)  New  Facility 

Categories  for  Corrections  of 
Information  About  Facilities 

(20)  Reporting  Provisions  Change 

(20A)  Typo  Correction/Name  Change/ 
Address  Change 

(21)  Changing  Responsible  Federal 
Agency  (New  Responsible  Federal 
Agency  Must  Submit  PA) 

(22)  Changing  Responsible  Federal 
Agency  and  Facility  Name  (New 
Responsible  Must  Submit  PA) 

(23)  New  Reporting  Mechanism  Added 
at  Update 

(24)  Reporting  Mechanism  Determined 
to  Be  Not  Applicable  After  Review  of 
Regional  Files 

Note:  Further  information  on  definitions  of 
categories  can  be  obtained  by  calling  the  HQ 
Docket  Coordinator  at  (202)  564-2468 
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I     Facility  name 

AFSC— BUCKLEY  EAST  6TH  AVE 

SITE. 
ATl-AS  E  MISSILE  SITE  #11  

GENERAL  SERVICES  ADMINIS- 
TRATKJN. 

HARTWELL  PROJECT  

POLK  COUNTY  (EXT)  NATIONAL 

GUARD  TARGET  RANGE. 
PALZOMWE 

ARMY  RESERVE  PERSONNEL 
COMMAND  WAREHOUSE. 

GENERAL  SERVICES  ADMINIS- 
TRATON. 


AIR  FORCE  (EX)  PLANT  *84  

BELTON  COMMUNICATK)N  FA- 
CILITY. 

KANSAS  CITY  RECORDS  CEN- 
TER 


US  EPA  ANNEX 

ORE    HILL    MINE    SITE,    WHITE 

MOU^^■AIN  NATIONAL  FOREST. 

OLA/DNSC  SCOTIA  DEPOT  

I 

NIAGARA  STATION  


US  POSTAL  SERVICE^JAF 
BLDG. 

GUS  KEFURT  ARMY  RESERVE 
CENTER, 

KINGS  MILLS  MILITARY  RES- 
ERVATION, 

GREENSBURG  AMSA  104  W  

NEW"  ARMY  AVIATION  SUP- 
PORT 


Facility  address 


City 


State 


Zip  code 


Agency 


Reporting 
mechanism 


Addition 
code 


BUCKLEY  AFB 


SIX  MILES  NORTH  OF 
NUNN. 

DENVER  FEDERAL  CEN- 
TER BUILDING  41 . 


6961  ANDERSON  HWY    . 

SHAWNEE  NATIONAL 

FOREST. 
RTE  3  &  NEIDRINGHAUS 

212  S  THIRD  AVE 

LAMBERT  AIRPORT 

HWY  71  AT  BELTON  2  5 
MILES  187TH  STREET 
601-607  HARDESTY  

79  T  W  ALEXANDER  DR 
719  MAIN  STREET  

ROUTE  5  

8TH  AVE  &  33RD 

STREET. 
399  MILLER  STREET  

6195  STRIKER  ROAD 

2150  HUNTER  ROAD  

ISLA  GRANDE  ROAD 

OFF  HACIA 

FERNANDEZ. 


AURORA  

NUNN  

LAKEWOOD 

HARTWELL 

HARRISBURG 
GRANITE  CITY 
MINNEAPOLIS 


ST  LOUIS  

BELTON  

KANSAS  CITY 

RTP  

LACONIA 

SCOTIA  


YOUNGSTOWN 

NEW  YORK  

YOUNGSTOWN 


HAMILTON 

TOWNSHIP 
GREENSBURG 
SAN  JUAN  


CO 
CO 
CO 

GA 
lA 

IL 

IL 

MN 


MO 
MO 

MO 


NC 
NH 

NY 


NY 

NY 
OH 

OH 

PA 
PR 


80011 
80648 
80225 

30643 


62946 
62040 
55401 


64124 

27711 
03246 

12302-1039 

14174 

10199 
44507 
45034 
15601 


AIR  FORCE 

1  103c 

AIR  FORCE 

1  103c 

GENERAL 

!  3010 

SERVICES 

ADMINISTRA- 

TION 

ARMY  

3010 

ARMY    

103c 

AGRICULTURE 

103c 

ARMY  

3010 

GENERAL 

3010 

SERVICES 

ADMINISTRA- 

TION 

AIR  FORCE 

103c 

ENERGY  

103c 

GENERAL 

103c 

SERVICES 

ADMINISTRA- 

TION, 

EPA 

3010 

AGRICULTURE 

103c 

GENERAL 

3016 

SERVICES 

ADMINISTRA- 

TION 

GENERAL 

103c 

SERVICES 

ADMINISTRA- 

TION 

POSTAL  SERV- 

3010 

ICE. 

ARMY  

3010 

ARMY  

103c 

ARMY     

3010 

ARMY  

103c 

19A 
19A 
19A 

19A 
19A 

19A 

19A 
19A 


19A 
ISA 

19A 


19A 
19A 

19A 


19A 

19A 

19A 

19A 

19A 
19A 
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^dciiit',  la^e 


Faciiit\  address 


US     ARMY     CORPS     OF     ENGI-  1000  IDAHO  STREET 

NEERS 

US      FORES^     SERVICE     NEMO  NtMC         

WORKSTATION  SITE 

FEDERAL  OFFICE   BUiLDlNG   NO  ROOM  '090  BUILDING 

2  MANAGERS  OFFICE 


FS— OKANOGAN- WENATCHEE 

NF  NORTH  CASCADES 

SMOKE  JUMPER  BASE 
FS— OKANOGAN-WENATCHEE 

NF  WINTHROP  LOWER 

COMPUND 
POLE   MOUNTAIN   FORMER   TAR 

GET  AND  MANEUVER  AREA 
WYOMING  ARNG  DMS  NO    4 


23  INTERCITY  AIRPORT 
RD  5  Ml  N  OF  TWISP 

HV/Y  20    300  F  ■"  W  OF 

DOWNTOWN  WIN 

THROP 
"  MILES  EAST  OF  lAR 

AMIE 
5500  BISHOP  BOUlE 

vARD 


oltV 


Stale 


Zip  code 


Agency 


Reporting 

mechanism 


GREENVILLE  SC 

NEMO       SO 

ARLINGTON  VA 


rwiSP 


WINTHROP 


LARAMIE 


CHEYENNE 


WA 


WA 


WY 


WY 


29605 

ARMY 

3010 

57754 

AGRICULTURE 

103c 

20370 

GENERAL 
SERVICES 
ADMINISTRA- 
TION 

3010 

98862 

AGRICULTURE 

103c 

98862 

AGRICULTURE 

103c 

82070 

AIR  FORCE 

103c 

82009-3320 

ARMY 

103c 

Addition 
code 


19A 
19A 
19A 

19A 

19A 

19A 
19A 


Federal  Agency  Hazardous  Waste  Compliance  Docket  Update  #13  Deletions 


Facility  name 


Facility  address 


US   COAST   GUARD   COMMUNICA-     900  FERRY  STREET 

TIONS  CENTER 
DEFENSE      REUTlLiZATION      AND      "4  N  WASHINGTON  AVE 

MARKETING  SERVICE 


NEWARK  POST  OFFICE     300  S  MAIN  ST  

TULSA  AIR  NATIONAL  GUARD  ■38FGEMO  4200  N 

93RD  E  Ai/ENUE 
AMTRAK— LANCASTER  C&3  55  MCGOVERN  AVE 


ANGELINA  NATIONAL  "^OREST 


VICINITY  STATE  HIGH- 
WAY 103  AND  US  59 


City 


State 


Zip  code 


Agency 


Reporting 
mechanism 


Deletion 
code 


MARSHFIELD 
BATTLE  CREEK 


MA 
Ml 


NEWARK  NY 

TULSA ,...  I  OK 

LANCASTER  PA 

LUFKIN  TX 


02050     TRANSPOR- 
TATION 
49017     DEFENSE  LO- 
i      GISTICS 
AGENCY 
14513     POSTAL  SERV- 
ICE 
AIR  FORCE 


17602     TRANSPOR- 
TATION 
75901      AGRICULTURE 


103c 
3010 

3010 
103a 
3010 
103a 


Federal  Agency  Hazardous  Waste  Compliance  Docket  Update  #13  Corrections 


Facilit>  name 


FS— TONGASS  NF   BOHE- 
MIA BASIN  EXPLO- 
RATION CAMPS 

FS— TONGASS  NF   BOHE 
MIA  BASIN  EXPLO- 
RATION CAMPS 

FWS— AK  MARITIME 
NWR    LITTE  KISKA  IS- 
LAND 


0     FWS— AK  MARITIME 

NWR    LiTTE  KiSKA  IS- 
LAND 
C     AFSPC— BUCKLEY  AIR 

NATIONAL  GUARD 

BASE 
0     BUCKLE/  AIR  NATIONAL 

GUARD  BASE 
C     US  DOE  SPR  WEEKS  IS 

LAND 
0     SPR— WEEKS  ISLAND 
C     HANSCOM  FIELD: 

HANSCOM  AIR  FORCE 

BASE 
O     HANSCOM  FIELD 

HANSCOM  AlR  FORCE 

BASE 

C      MASSACHUSETTS  AIR 

NATIONAL  GUARD 

WORCESTER 
0     MASSACHUSETTS  AIR 

NATIONAL  GUARD 

WORCHESTER 


Facility  address 

City 

State 

Zip  code 

Agency 

Reporting 
mechanism 

Correction 
code 

T45S  R56E  S8  &  T45S 

PELICAN   

AK 

99832 

AGRICULTURE 

103c 

20A 

R55E  S12    CRM  6  Ml  W 

OF  CY 

E  SIDE  YAK06Y  ISLAND 

hoonah  

AK 

99829 

AGRICULTURE 

103c 

N  END  LISLANSKV 

STRAIT 

300  Ml  W  OF  CV    51     58 

ATKA        

AK 

99547 

INTERIOR 

103c 

20A 

N    17^    33   E    6  Ml  E  OF 

KISKA  ISL  harbor  60 

Ml  NW  OF  AMCHITKA 

iSL 

300  Ml  W  OF  ATKA 

ATKA          

AK 

99547 

INTERIOR 

103c 

BUCKLEY  ROAD  AND 
EAST  6TH  AVE 


AURORA 


CO 


BUCKLEY  ROAD  AND 

AURORA    

CO 

EAST  6TH  AVE 

LA  HWY  83  '  M  S  LYDIA 

lvDiA         

LA 

2  Mi  NW  OF  CYPREMONT 

CYPREMONT 

LA 

3245  ABG.CC  ENVIRON 

BEDFORD 

MA 

MENTAL  SITE  56CES4 

CEVR  12TH 

3245  ABG,CC  ENVIRON 

HANSCOM  AFB 

MA 

MENTAL  SITE  d6CES4 

CEVR  12TH 

SKYLINE  DR           

WORCESTER 
1  WORCHESTER 

MA 

SKYLINE  DR           

MA 

80011- 

-9599 

AIR  FORCE 

3016.  103c, 
3010 

80011- 

-9599 

AIR  FORCE 

3016.  103c. 
3010 

70569 

ENERGY  

3010.  103c 

70560 

ENERGY 

103c 

01731 

AIR  FORCE 

3005.  3010 
3016. 
103c  103a 

01731 

AIR  FORCE 

3005.  3010, 
3016 
103c, 
103a 

01605 

AIR  FORCE 

103c 

01605 

AIR  FORCE 

103c 

20A 


20A  23 


20A 


20A 
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Facility  name 


Facility  address 


City 


State 


Zip  code 


Agency 


Reporting         Correction 
mechanism  code 


BARNES  AIR  NATIONAL 
GUARD  BASE. 

WESTFIELD  AIR  NA- 
TIONAL GUARD 
(104TFG). 

FORTDEVENS  


O  I  FORT  DEVENS 


BOSTON  AREA  NIKE  BAT- 
TERY. 

O     WAYLAND  ARMORY  NA- 
TIONAL GUARD  AR- 
MORY. 

OLD  LANDFILL  AREA/ 
BIRCH  HILL  DAM 

ROY  ALSTON  TOWN 
DUMP. 

CASCO  BAY  DEFENSE 
FUEL  SUPPORT  POINT. 

CASCO  BAY  DEFENSE 
FUEL  SUPPORT  POINT. 

C     USAGE— WAYNE  INTERIM 
STORAGE. 

O     WAYNE  INTERIM  STOR- 
AGE SITE  (WR  GRACE 
AND  CO). 
NPS— SARATOGA  NA- 
i      TIONAL  HISTORICAL 
PARK. 

O  I  NPS— SARATOGA  NA- 
TIONAL HISTORICAL 
PARK. 

C     BRADFORD  ISLAND 
LANDFILL. 

O  j  BRADFORD  ISLAND 
LANDFILL. 

C  I  SAN  JUAN  POST  OFFICE 
I      AND  COURTHOUSE. 
I 

O  I  SAN  JUAN  POST  OFFICE 
&  COURTHOUSE. 

C     NEW  RIVER  AMMUNITION 
;      STORAGE  DEPOT. 


RADFORD  ARMY  AMMU- 
NITION PLANT. 


NIOSH— FORMERLY 
ATLAS  E  MISSILE  FA- 
CILITY S-9  SITE 

NIOSH— FORMERLY 
ATLAS  E  MISSILE  FA- 
CILITY S-9  SITE. 


BARNES  MUNICIPAL  AIR-    :  WESTFIELD 
PORT. 


BARNES  MUNICIPAL  AIR- 
PORT 


WESTFIELD 


MA 
MA 


BUENA  VISTA  ST  AYER— SHIRLEY       MA 


BUENA  VISTA  ST 


OXBOW  ST 
OXBOW  ST 


BIRCH  HILL  DAM  ROYALSTON 


AYER 


MA 


WAYLAND  !  MA 


WAYLAND 


BIRCH  HILL  DAM 

RT123  

RT  123  


868  BLACK  OAK  RIDGE 

RD 
868  BLACK  OAK  RIDGE 

RD. 

648RT32  


ROYALSTON    ... 

HARPSWELL 

(SOUTH) 
SOUTH 

HARPSWELL 

NECK.  . 
WAYNE  


648RT32 


T2N  R7E  S22  SWV4,  WIL- 
LAMETTE MERIDIAN. 

T2N  R7E  S22  S22  SW1/4, 
WILLAMETTE  MERIDIAN 

COMERICO  ST  AND 
TANCA  ST 

COMERCIO  ST  &  TANCA 
ST. 

STATE  RTE  11  


WAYNE  

STILLWATER 


SARATOGA 
SPRINGS. 

CASCADE 
LOCKS. 

CASCADE 
LOCKS. 

SAN  JUAN 


MA 

MA 
MA 
ME 
ME 

NJ 
NJ 

NY 

NY 

OR 
OR 
PR 


SAN  JUAN  I  PR 


DUBLIN 


STATE  RTE  114 


T27N  R39E  S36,  9  Ml  N 
OF  REARDAN 

T27N  R39E  S36,  9  Ml  N 
OF  REARDON. 


RADFORD 


REARDAN 


VA 


VA 


WA 


REARDON  WA 


01085 
01085 

01432 

01432 

01778 
01778 


04079 
04079 

07470 
07470 

12170 

12170 

97014 
97014 
00906 

00906 

24084 

24141 

99029 
99029 


AIR  FORCE 
AIR  FORCE 


103c   3010        20A 
103c   3010 


ARMY   3005  3010 

3016 
103c 
103a 

ARMY   I  3005  3010. 

'  3016 
103c, 
103a 

ARMY 


ARMY 


CORPS  OF  ENGI- 
NEERS CIVIL 

CORPS  OF  ENGI- 
NEERS, CIVIL 

DEFENSE  LOGIS- 
TICS AGENCY 

DEFENSE  LOGIS- 
TICS AGENCY 

CORPS  OF  ENGI- 
NEERS CIVIL 
ENERGY 


103c 


103 


103c 
103c 

3010,  3016. 

103c 
3010  3016 

103c 

3010,  3016 

103c 
3016.  103c 


INTERIOR 


INTERIOR 


CORPS  OF  ENGI- 
NEERS, CIVIL 

CORPS  OF  ENGI- 
NEERS, CIVIL 

GENERAL  SERV- 
ICES ADMINIS- 
TRATION 

GENERAL  SERV- 
ICES ADMINIS- 
TRATION 

ARMY    


;  ARMY 


HEALTH  AND 
HUMAN  SERV- 
ICES 

HEALTH  AND 
HUMAN  SERV- 
ICES 


103c 

103c 

103c 
103c 
3010,  103c 

3010 


3005,  3010 

3016, 

103c, 

103a 
3005,  X10 

3016 

103c, 

103a 
103c 


103c 


20A 


20A 


20A 


20A 


21.  23 


20A 


20A 


23 


20A 


20A 


Federal  Agency  Hazardous  Waste  Compliance  Docket  NFRAP  Status  Facilities 


I       Facility  name 


Facility  address 


City 


State 


Zip  code 


Agency 


Reporting 
mechanism 


CHUGACH  NF;  KENAI  LAKE  WORK 

CENTER 
FS— TONGASS       NF;        BOHEMIA 

BASIN  EXPLORATION  CAMPS 

ANVIL  MOUNTAIN  WHITE  ALICE 
COMMUNICATIONS  SITE. 

BEAR  CREEK  AIR  FORCF  STA- 
TION. 

BETHEL  AIR  FORCE  STATION  


Ml  23.5  SEWARD  HIGH- 
WAY 

T45S  R56E  28  &  T45S 
R55E  Si 2,  CRM  6  Ml  W 
OFCY. 

6.5  Ml  N  OF  NOME  


YUKON  RIVER  ON  N 

SHORE 
AIRPORT— W  END  OF 

MAIN  ROAD. 


SEWARD 
PELICAN 

NOME  .. 
TANANA  . 
BETHEL    . 


AK 
AK 

AK 
AK 
AK 


99664  AGRICULTURE 

99832  :  AGRICULTURE 

99762  AIR  FORCE        . 

99777  AIR  FORCE 

99559  AIR  FORCE        . 


103c.  3010  3016 
103c 

103c,  3C16 
103c  3010,  3016 
3010  3016   103c 
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Facility  address 


Facility  rair\e 


City 


State 


Zip  code 


Agency 


Reporting 
mechanism 


HCX:)PEB  BAY 

ANDERSON     . 
POINT  LAY  


BIG   MOUNTAIN   AIR   FORCE   STA-  S  SHOURE  ILIAMNA/S             BIG  MOUNTAIN 

TION  SIDE  BIG  MTN                            AFS 

CAMPION  AIR  FORCE  STATION  4  MILES  NE  OF  GALENA          GALENA         

CANYON     CREEK     RADIO     RELAY  T7S  P"E  S2"  FM                         BIG  DELTA  

STATION 

CAPE      ROMAN20F      AIR      FORCE  20  Ml  N  OF  HOOPER  DAY 

STATION  YUKON  DELTA  NWR 

CLEAR  AIR  FORCE  STATION  HWY  3  &  NENANA  RD 

DEWLlNE    SITE    LlZ-2     POIN"!"    LAY  KASEGALUK  LAGOON  4 

LLRS  KOKOLIK  RIVER 

DEWLlNE       SITE       Ll2-3        vVAIN-  KUK  RIVER  AND  CHUKSl         WAINWRIGHT 

WRIGHT  SEA 

DEWLlNE  SITE  POW-l     PT    LONE-  PITT  POINT    85  Ml  SE  OF        BARROW       .... 

LY  BARROW 
DEWLlNE  SITE  POW-2   OLIKTOK  40  Ml  W  OF  DEADHORSE 
DEWLlNE  SITE  POW-MAIN    POINT  BETWEEN  N  SALT  LA- 
BARROW  GOON  &  IMIKPUK  LAKE 
DRIFTWOOD  BAY  AIR  FORCE  STA-  N  COAST  UNALASKA  IS- 

TION  LAND 

FORT    YUKON     AIR    FORCE    STA-  N  OF  yllOTA  SLOUGH 

TION 

GOLD  KING  CREEK  RADIO  RELAY  T8S  R2W  SEC  22   27 

STATION 

GRANITE    MOUNTAIN    AIR    FORCE  14MINW0FCY 

STATION 

INDIAN     MOUNTAIN     AIR     FORCE  NW  SOURCE  OF  INDIAN 

STATION  RIVER 

KALAKAKET  CREEK  S  SHORE  OF  KALA 

CREEK 

MURPHY   DOME   AIR   FORCE   STA-  CHATINIKA  RIVER 

TION 

NIKOLSKI  AIR  FORCE  STATION  W  COAST  TO  UMNAK  IS 

NORTH  RIVER  WHITE  ALICE  COM-  8  Ml  OF  UNALAKLEET 

MUNICATIONS  (WAC)  SITE 

PILLAR    MOUNTAIN    WHITE    ALICE  T27S  R20W  S36  SM    KODIAK        

COMMUNICATIONS  SITE 

PORT    HEIDEN    AIR    FORCE    STA-  NW  SHORE  OF  HEIDEN        ,  PORT  HEIDEN 

TION  BAY 

PORT   MOLLER    AIR    FORCE    STA-  55D58M41SN                              PORT  MOLLER 

TION  160D29M45SW 

SPARREVOHN    AIR    FORCE    STA-  HOOK  CREEK    18  Ml  SW        LIME  VILLAGE 

TION  OF  CITY 

TATALINA  AIR  FORCE  STATION  9  Ml  SW  OF  MCGRATH           MCGRATH     

TIN  CITY  AIR  FORCE  STATION  1  Ml  NE  OF  TIN  CITY                TIN  CITY       

GERSTVE  RIVER  TEST  SITE  T13S  R  14E  SEC  9    15    16    '  FORT  GREELY 


OLIKTOK       

BARROW 

DRIFTWOOD  BAY 

FORT  YUKON 

,  VALDEZ  

' HAYCOCK    

SETTLES      

,  GALENA 

I  MURPHY  DOME 

NIKOLSKI 
UNALAKLEET 


HAINES    PETROLEUM,    OIL    &    LU-     LUTEK  POINT  „ 

BRICANTS  (POL)  TERMINAL 
NOATAK    NATIONAL    GUARD    AR-  :  55  Ml  N  OF  KOTZEBUE 

MORY 
NOAA-NATIONAL     MARINE     FISH-     PRIBIL  OF  ISLAND 

ERIES  SERVICE 
ANCHORAGE       DEFENSE       FUEL     1217  ANCHORAGE  PORT 

SUPPORT  POINT  ROAD 

WHITTIER  TANK  FARM      1  3,.  Ml  N  OF  TOWN 

BLM— CHANDALAR  DUMP  '  T16S  R1  IE  89  UM   155  Ml 

SE  OF  BARROW 
BLM— FEATHER  RIVER  AIRSTRIP 


HAINES 
NOATAK 


SAINT  PAUL  IS- 
LANDS 
ANCHORAGE 


WHITTIER 
BARROW 


NOME 


BLM— FORT  EGBERT  DUMP 
BLM— MACLAREN  GLACIER  MINE 

BLM— O'BRIAN  CREEK  DUMP 

BLM— OLD  MAN  CAMP  SITE 

BLM— PAXSON  DUMP         


T7S  R37W  S34435  &  TBS 
R37W  S2&3  i 

TiS.  R33E,  SEC  31  |  EAGLE  

T19S  R6E  S14NE  S11  i  PAXSON      

FAIRBANKS  MERIDIAN      , 

T7S  R32E  S9  NW' «   50  Ml      EAGLE  

S  OF  CITY 
T19N  R14W  S19  AND  i  ALLAKAKET  .... 

T19N  R15W  S24 

T22S  R12E  S5  SW'  4  PAXSON       

!      SW'/«  COPPER  RIVER 
MERIDIAN 
BLM— PEARD  BAY  DEWLlNE  50  Ml  SW  OF  BARROW  BARROW 

BLM— PUMP    STATION     12    DUMP     T4S  RIE  S26  NWSW  COPPER  CEN- 

SITE  TER 

BLM— RED  TOP  RETORT  SITE  TIGS  R55W  SEWARD  ME-      ALEKNAGIK    ... 

RIDIAN 
BLM— SAG  RIVER  DUMP  T8S  RUE  S8  DEADHORSE 

BLM— SKULL    CLIFF    LORAN    STA-     23  MILES  SW  OF  BAR-  BARROW 

TION  I      ROW  ON  COAST 

BLM— SLANA  DUMP  SITE  I  MILE  67  OF  DENALI  HWY       CANTWELL  

BLM— TANACROSS  AIRFIELD  63D22MOOSW  TANACROSS 

BLM— TANGLE  LAKES  DUMP  SITE       MILE  22  DENALI  HWY  PAXSON 


AK 

AK 
AK 

AK 

AK 
AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 

AK 
AK 

AK 

AK 

AK 

AK 

AK 
AK 

AK 

AK 

AK 

AK 

AK 

AK 
AK 

AK 

AK 
AK 

AK 

AK 

AK 


AK 

AK 

AK 

AK 
AK 

AK 

AK 
AK 


99501 

99765 

99737 

99604 

99704 
99579 

99782 

99723 

99599 
99723 

99553 

99740 

99686 

99762 

99720 

99741 

99701 

99638 
99684 

99615 

99549 

99571 

99557 

99627 
99783 
98733 

998Z7 

99761 

99660 

99501 

99723 
99723 

99762 

99738 
99737 

99738 

99720 

99737 


99723 
99573 

99555 

99734 
99723 

99729 
99776 
99737 


AIR  FORCE 


3010   103c.  3016 


AIR  FORCE  3016   3010,  103c 

AIR  FORCE  3010,  103c,  3016 


AIR  FORCE 


3010,  103c  3016 


AIR  FORCE  1  3010    103c,  3005 

AIR  FORCE  3010,  103c,  3016 


AIR  FORCE 

AIR  FORCE 

AIR  FORCE 
AIR  FORCE 


AIR  FORCE  103c,  3016 

AIR  FORCE  3010,  103c,  3016 

AIR  FORCE  I  103c,  3010,  3016 

AIR  FORCE  103c.  3010.  3016 


3010   103c,  3016 

3010   103c,  3016 

3010,  103c,  3016 
3010.  103c,  3016 


AIR  FORCE 

j  AIR  FORCE 

•  AIR  FORCE 

AIR  FORCE 
AIR  FORCE 


3010.  103c.  3016 

3010.  103c.  3016 

3010,  3016,  103c 

103c,  3016 
3016 


AIR  FORCE  !  103c 


AIR  FORCE  ... 
AIR  FORCE  ... 
AIR  FORCE  ... 


AIR  FORCE 
AIR  FORCE 
ARMY  


ARMY  

ARMY 

COMMERCE 

DEFENSE  

DEFENSE  

INTERIOR  

INTERIOR    .. 

INTERIOR  

INTERIOR  

INTERIOR  

INTERIOR     ... 

INTERIOR  


INTERIOR 
INTERIOR 


INTERIOR 

INTERIOR 
INTERIOR 

INTERIOR 
INTERIOR 
INTERIOR 


103c,  3016,  3010 

3010,  103c,  3016 

3010.  103c,  3016 

3010.  103c,  3016 
3010.  103c.  3016 
3005,  3010,  3016, 

103c 
103c 

103c.  3016 

103c,  3010 

3016,  3010,  103c 

103c,  3016,  3010 
103c 

103c 

103c 
103c 

103c 

103c 

103c 


103c,  3010 
103c 

103c 

103c 
103c 

103c 
103c 
103c 
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1     Facility  name 

Facility  address 

City 

State 

Zip  code 

Agency 

Reporting 
mechanism 

BLM— WALKER  FORK  DUMP 

T26N  R22E  S4  NVj  NVz.  49 
Ml  N  OF  CITY. 

CHICKEN  

AK 

99732 

INTERIOR  

103c 

FWS— ALASKA     MARITIME     NWR: 

MILVIKSAAQAQ  DR 

POINT  HOPE 

AK 

99766 

INTERIOR  

103c 

CAPE  THOMPSON 

FWS— ALASKA     MARITIME     NWR: 

55  MIS  OF  CITY  

COLD  BAY  

AK 

99571 

INTERIOR  

103c 

CATON  ISLAND 

FWS— ALASKA     MARITIME     NWR: 

5r59'05-N,  176^06-26"  W, 

ADAK  

AK 

98546 

INTERIOR  

103c 

GREAT  SITKIN  ISLAND 

25  Ml  NE  OF  ADAK 

FWS-ALASKA     MARITIME     NWR: 

300MI  WOFCY.  51°58'N, 

ATKA  

AK 

99547 

INTERIOR  

103c 

LITTLE  KISKA  ISLAND. 

177°33'E,  6MIE0F 
KISKA  ISL  HARBOR  60 
Ml  NW  OF  AMCHITKA 
ISL. 
300  Ml  WOF  ATKA  

. 

FWS— ALASKA     MARITIME     NWR: 

ATKA  

AK 

99547 

INTERIOR  ..'. 

103c 

SEMISOPOCHNOI  ISLAND. 

FWS— ARCTIC  NWR:  BROWNLOW 

70  Ml  E  OF  DEADHORSE/ 

DEADHORSE 

AK 

99734 

INTERIOR  

103c.  3016 

POINT  DEWLlNE  SITE. 

PRUDHOE  BAY 

FWS— ARCTIC    NWR:    COLLINSON 

37  Ml  W  OF  KAKTOVIK  

KAKTOVIK  

AK 

99747 

INTERIOR  

103c 

POINT  DEWLlNE  SITE. 

FWS— ARCTIC     NWR:     DEMARCA- 

65 Ml  SE  OF  KAKTOVIK 

KAKTOVIK  

AK 

99747 

INTERIOR  

103c,  3016 

TION  POINT  DEWLlNE  SITE. 

FWS— ARCTIC     NWR:     LAKE     PE- 

70 Ml  SW  OF  KAKTOVIK 

KAKTOVIK  

AK 

99747 

INTERIOR  

103c 

TERS    &    MARSH    FORK    NARL 

69°16'60'  N,  145''02'00- 

SITE 

W&69°10'00"N, 
145;°47'30'W. 

FWS— ARTIC     NWR:     PORCUPINE 

T14S  R48E  S33  NE  1/4  NE 

ARCTIC  VILLAGE 

AK 

99722 

INTERIOR  

103c 

RVR  DEWLlNE  STAGING  AREA. 

1/4. 

FWS— KENAI         NWR:         SKILAK 

SKILAK  LAKE  RD,  Ml  4.5, 

STERLING  

AK 

99672 

INTERIOR  

103c  3016 

GUARD  STATION. 

6OD31MO0SN, 
15OD28M00SW. 

FWS— KENAI    NWR:    SWAN    LAKE 

SWAN  LAKE  RD,  15  Ml  S 

SOLDOTNA  

AK 

99619 

INTERIOR  

103c 

MOOSE  RESEARCH  STATION. 

OF  SWANSON  RIVER 
RD,  60D44M30SN, 
150D28MOOSW 

FWS— KENAI      NWR:      SWANSON 

SWANSON  LAKE  RD, 

KENAI  

AK 

99611 

INTERIOR  

3016   103c 

RIVER  OIL  FIELD 

60O43M00SN, 
1 50051 MOOSW. 

NPS— BERING   LAND  BRIDGE  NP: 

45  Ml  SW  OF  DEERING 

DEERING    

AK 

99736 

INTERIOR  

103c   3016   3010 

LAVA  LAKE. 

NPS— DENALI      NATIONAL      PARK 

Ml  237.  GEORGE  PARKS 

DENALI  PARK 

AK 

99755 

INTERIOR  

3016.  103c 

AND  PRESERVE. 

HWY. 

NPC npNAI  1      NATIONAI       PARK 

DENALI  NATIONAL  PARK 

DENALI  PARK 

AK 

99765 

INTERIOR 

103c 

RED  TOP  MINE. 

NPS— GLACIER     BAY     NATIONAL 

BARTLETTCOVE  

GUSTAVUS  

AK 

99826 

INTERIOR  

3016.  103c 

PARK  AND  PRESERVE 

NPS— KATMAI       NP&P:       NAKNEK 

T17SP44WS25&T18S 

KING  SALMON 

AK 

99613 

INTERIOR  

103c 

RECREATION  SITE  i2 

R44WS4. 

NPS— NAGLATUK  HILL  

CAPE  KRUSENSTERN  NA- 

KOTZEBUE   

AK 

99752 

INTERIOR  

3016   103c  3010 

TIONAL  MONUMENT 

CAPE    PRINCE    OF    WALES    STA- 

0.3 Ml  S  OF  AIRSTRIP. 

WALES  

AK 

99783 

NAVY  

103c,  3010 

TION 

65D36M30SN, 
168D03M50SW. 

CAPE  SABINE  DEW  LINE  SITE 

55  Ml  SW  OF  POINT  LAY 

POINT  LAY  

AK 

99759 

NAVY  

103c 

MOUTH  OF  KAHKATAK 

1 

CREEK,  69D01M00SN, 

1 

163D51  MOOSW. 

FORMER      NAVAL     ARCTIC      RE- 

MAIN ST,  4  Ml  N  OF  CY, 

BARROW  

AK 

99723 

NAVY  

103c   3010 

SEARCH      LABORATORY      BAR- 

7ri9'42"N, 156=40'18" 

ROW 

NORTHEAST      CAPE      ST       LAW- 

70 Ml  E  OF  SAVOONGA 

NORTHEAST 

AK 

99769 

NAVY  

3010   3016,  103c 

RENCE  ISLAND. 

ST.  LAWRENCE. 

CAPE 

POINT  MCINTYRE  DEWLlNE  SITE 

15  NW  OF  CITY 

DEADHORSE 

AK 

99734 

NAVY  

103c 

TIN  CITY  WHITE  ALICE  SITE 

1  25  Ml  N  OF  AIRPORT  .    . 

TIN  CITY  

AK 

99783 

NAVY 

103c 

FAIRBANKS      VEHICLE      MAINTE- 

5400 MAIL  TRAIL  WAY  

FAIRBANKS   

AK 

99709 

POSTAL  SERVICE 

3010   103c 

NANCE  FACILITY 

CG— CAPE  SARICHEF  

UNIMAK  ISLAND,  W 
COAST 

UNIMAK    

AK 

99685 

TRANSPORTATION 

103c 

CG— EDNA  BAY  ENTRANCE  LIGHT 

EDNA  BAY,  32  Ml  NW  OF 
CITY. 

CRAIG   

AK 

99921 

TRANSPORTATION 

3010 

CG— KODIAK  SUPPORT  CENTER  .. 

WOMANS  BAY  KODIAK 
ISL. 

KODIAK  

AK 

99619 

TRANSPORTATION 

3010   103c   3016, 
3005 

CG— LORAN          STATION          ON 

SITKINAK  ISLAND   

OLD  HARBOR 

AK 

99643 

TRANSPORTATION 

103c 

SITKINAK 

CG— POINT  SPENCER  DUMP  SITE 

PORT  CLARENCE-60  Ml 
NW  OF  CY. 

NOME  

AK 

99762 

TRANSPORTATION 

103c  3010 

CG— ST     PAUL     ISLAND     LORAN 

SAINT  PAUL  AIRPORT.  1  5 

SAINT  PAUL  IS- 

AK 

99660 

TRANSPORTATION 

3010   103c 

STATION 

Ml  FROM  FUNWAY  #2 

LAND 

FAA— AIR    ROUTE    TRAFFIC   CEN- 
TER 
FAA— ANIAK  STATION  

5400  DAVIS  HIGHWAY  

ANCHORAGE 

AK 

99506 

TRANSPORTATION 

103c   3010 

ANIAK  AIRPORT  

ANIAK  

AK 

99557 

TRANSPORTATION. 

103c 
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FAA— ANNETTE  ISLAND  

ANNETTE  AIRPORT  NAV 
AIDS 

ANNETTE  

AK 

99926 

TRANSPORTATION 

103c 

FAA— BARROW    AIR    NAVIGATION 

BARROW  AIRPORT  AREA 

BARROW  

AK 

99723 

TRANSPORTATION 

1  103c.  3010 

STATION 

FAA— BETHEL  STATION  

T8N  R72W  S13  SEWARD 

BETHEL    

AK 

99559 

TRANSPORTATION 

'  103c 

MERIDIAN 

FAA— BETTLES  STATION 

BETTLES  AIRPORT 

BETTLES    

AK 

j         99726 

TRANSPORTATION 

103c.  3016 

FAA— BIG  LAKE  VORTAC  SITE 

61D33M00SN 
149O52M00SW 

BIG  LAKE 

AK 

99652 

i  TRANSPORTATION    .. 

103c 

FAA— BIG      LEVEL      ISLAND      AIR 

56D27M00SN 

PETERSBURG 

AK 

99833 

TRANSPORTATION  

103c,  3016 

NAVIGATION  STATION 

133D05M00SW   75  Ml 
SE  OF  PETERSBURG 

FAA— BIORKA  ISLAND 

6  Ml  W  OF  SITKA   

SITKA         

AK 

99835 

TRANSPORTATION 

3010  1016  103c 

FAA— CAPE  YAKATAGA  STATION 

60DC4M57SN. 
142D29M30SW 

CORDOVA 

AK 

99574 

TRANSPORTATION     ... 

3010:  3016.  103c 

FAA— CHANDALAR  STATION 

67D30M02SN 

148D28M0OSW    112  Ml 
NW  OF  FORT  YUKON 

CHANDALAH  

AK 

99740 

TRANSPORTATION 

103c 

FAA— COGHLAN  ISLAND  STATION 

58D21M10SN 

134D42M09SW   4  Ml  W 
OF  JUNEAU 

JUNEAU     

AK 

99821 

TRANSPORTATION 

3016,  103c 

FAA— COLD  BAY  STATION 

COLD  BAY  AIRPORT 

COLD  BAY     

AK 

99571 

TRANSPORTATION 

103c 

FAA— CORDOVA  STATION 

COPPER  RIVER  HIGH 
WAY  10M  S  OF  CY 

CORDOVA  

AK 

99574 

TRANSPORTATION 

103c 

FAA— DEADHORSE  STATION 

DEADHORSE  AIRPORT 
NAV  AIDS 

DEADHORSE 

AK 

99734 

TRANSPORTATION 

103c 

FAA— DILLINGHAM  AIRPORT 

DILLINGHAM  

DILLINGHAM 

AK 

99576 

TRANSPORTATION 

3016.  103c 

FAA— DUNCAN                         CANAL 

56D45M00SN, 

PETERSBURG 

AK 

99833 

TRANSPORTATION 

103c 

KUPREANOF      ISLAND       INDIAN 

133D51M00SW    10  Ml 

POINT 

SW  OF  PETERSBURG 

FAA— DUTCH  HARBOR  STATION 

DUTCH  HARBOR  AIR 
PORT 

DUTCH  HARBOR 

AK 

99692 

TRANSPORTATION 

103c.  3010 

FAA— FAIRBANKS  STATION 

5640  AIRPORT  WAY 

FAIRBANKS 

AK 

99790 

TRANSPORTATION 

103c 

FAA— FAIRWELL  STATION 

62D30M24SN 
153D53M37SW 

MCGRATH 

AK 

99627 

TRANSPORTATION 

3010,  103c.  3016 

FAA— FIRE     ISLAND     NAVIGATION 

61D08M00SN 

ANCHORAGE 

AK 

99506 

TRANSPORTATION 

3010.  3016.  103c 

STATION 

150D13M00SW    6  Ml  W 
OF  ANCHORAGE 

FAA— FORT    YUKON    AIR    NAVIGA- 

FORT YUKON  AIRPORT 

FORT  YUKON 

AK 

99740 

TRANSPORTATION     . 

3016,  103c 

TION  STATION 

FAA— GALENA  STATION   

64D44M10SN 

156D56M04SW   GA 

GALENA 

AK 

99741 

TRANSPORTATION 

103c 

LENA  AIRPORT  NAV 

AIDS 

FAA— GULKANA  STATION 

GULKANA  AIRPORT 

GULKANA 

AK 

99586 

TRANSPORTATION 

103c 

FAA— GUSTAVUS 

GUSTAVUS  AIRPORT  NAV 
AIDS 

GUSTAVUS 

AK 

99826 

TRANSPORTATION 

103c 

FAA— HAINES      AiR      NAVIGATION 

2  Ml  S  ON  FAAHAINES 

HAINES        

AK 

99827 

TRANSPORTATION 

103c  3010 

STATION 

RD   59D14M42SN 
135D31M19SW 

FAA— HOMER  AIRPORT   „..„ 

HOMER                      

HOMER        

AK 

99603 

TRANSPORTATION 

•5016   lO'V 

FAA— ILIAMNA  SITE 

ILIAMNA 

ILIAMNA        .    . 

AK 

99606 

TRANSPORTATION 

"5016  inv- 

FAA— JOHNSTONE       POINT       AIR 

NW  HINCHINBROOK  IS- 

CORDOVA   

AK 

99574 

TRANSPORTATION 

3016.  103c 

NAVIGATION  STATION 

LAND   60D28M00SN 
1 46D34M00SW 

FAA-^UNEAU  STATION  .„. 

9341  GLACIER  HIGHWAY 
NAV  AIDS 

JUNEAU        

AK 

99801 

TRANSPORTATION 

103c 

FAA— KENAI  STATION 

KENAI  MUNICIPAL  AIR- 
PORT 

KENAI 

AK 

99611         ! 

TRANSPORTATION 

3010.  103c 

FAA— KING  SALMON  STATION 

AIRPORT  S  OF  CY  NAV 
AIDS 

KING  SALMON 

AK 

99613 

TRANSPORTATION         1 

103c 

FAA— KOTZEBUE  AIRPORT 

KOTZEBUE  AIRPORT 

KOTZEBUE 

AK 

99752 

TRANSPORTATION         ' 

3016.  103c 

FAA— LAKE  HOOD  FACILITY 

T13N  R4W  S34  NE 

ANCHORAGE 

AK 

99518 

TRANSPORTATION 

103c.  3010 

FAA— LAKE      MINCHUMINA      STA- 

RAMP AT  LAKE 

LAKE 

AK 

99757 

TRANSPORTATION          '■ 

3010.  3016.  103c. 

TION 

MINCHUMINA  AIRPORT 

MINCHUMINA 

3005 

FAA— MCG RATH  STATION 

AIRPORT  N  OF  CITY   NAV 
AIDS 

MCGRATH    

AK 

99627 

1 

TRANSPORTATION          | 

1 

103c 

FAA— MIDDLETON      ISLAND     STA- 

59D27M02SN 

CORDOVA  

AK 

99574 

TRANSPORTATION         i 

3016.  103c 

TION 

146D18M24SW   80  Ml  S 
OF  CORDOVA 

FAA— MOSES  POINT  AIR   NAVIGA- 

MOSES POINT  AIRFIELD 

ELIM   

AK 

99739 

TRANSPORTATION 

3010,3016.  103c 

TION  STATION 

64D41M53SN 
162D03M26SW 

FAA— NENANA/NORTH        NENANA 

NENANA  AIRPORT. 

NENANA      

AK 

99760 

TRANSPORTATION 

3016   103c 

STATION 

64D32M56SN 
149D042M24SW 

FAA— NOME       AIR       NAVIGATION 

NOME  MUNICIPAL  AIR- 

NOME   

AK 

99762        j 

TRANSPORTATION    . 

103C.-3010 

STATION                                               I 

PORT   64D30M47SN 
165D26M34SW 
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FAA— NORTHWAY  STAGING  FIELD 

NORTHWAY  VILLAGE  

NORTHWAY  VIL- 
LAGE 

AK 

99764 

TRANSPORTATION 

3016   103c   3010 

FAA— PETERSBURG  FACILITY  

UNMANNED  SITE  MITKOF 
ISLAND 

PETERSBURG 

AK 

99833 

TRANSPORTATION 

103c 

FAA— POINT  WORONZOF  RTR  FA- 

ANCHORAGE INTER- 

ANCHORAGE 

AK 

99502 

TRANSPORTATION 

103c  3010 

CILITY 

NATIONAL  AIRPORT 
AREA. 

FAA— PUNTILLA   AIR    NAVIGATION 

PUNTILLA  LAKE. 

SKWENTNA 

AK 

99667 

TRANSPORTATION      . 

3016,  103c 

STATION 

62D04M24SN. 
152D43M59SW. 

FAA— SAINT  MARYS  AIR  NAVIGA- 

YUKON DELTA  NATIONAL 

SAINT  MARY'S 

AK' 

99658 

TRANSPORTATION 

103c 

TION  STATION. 

WILDLIFE  REFUGE. 

FAA— SAND  POINT  STATION  

2  Ml  W  OF  SANDPOINT. 

SANDPOINT 

AK 

99661 

TRANSPORTATION 

103c 

55D18M54SN. 

160D31M03SW 

FAA— SHUYAK  STATION  

SHUYAK  ISLAND  60M  N 

KODIAK  

AK 

99615 

TRANSPORTATION 

103c  3010 

OF  KODIAK 

FAA— SISTERS  ISLAND  

58D10M40SN. 
135D15M24SW 

JUNEAU   

AK 

99803 

TRANSPORTATION 

103c 

FAA— SITKA  STATION  

57D03M07SW. 
135D21M45SW. 

SITKA      

AK 

99835 

TRANSPORTATION 

103c  3010 

1 

JAPONSKI  ISLAND  AIR- 

PORT 

FAA— SKWENTNA      AIR      NAVIGA- 

SKWENTNA AIRPORT 

SKWENTNA 

AK 

99667 

TRANSPORTATION 

3010,  3016   103c 

TION  STATION 

FAA— SLANA  FACILITY  

SLANA  ARPRT  COPPER 
RV  LOWLAND 

SLANA    

AK 

99586 

TRANSPORTATION 

103c  3010 

FAA— STRAWBERRY  POINT  

POINT  BENTINCK  NAV 

CORDOVA  

AK 

99574 

TRANSPORTATION 

103c 

FAA— SUMMIT     AIR     NAVIGATION 

AIDS. 
CANTWELL  PKS  HWY  5 

SUMMIT  

AK 

99729 

TRANSPORTATION 

3016  3010   103c 

STATION 

MIS. 

FAA— TALKEETNA  AIRPORT 

TALKEETNA  AIRPORT 

TALKEETNA 

AK 

99676 

TRANSPORTATION 

3016   103c 

FAA— TANANA  AIR  FIELD  STATION 

TANANA  AIRPORT  NAV 

AIDS. 
N  BANK  COLVILLE  RIVER 

TANANA  

AK 

99777 

TRANSPORTATION 

103c 

FAA— UMIAT    AIRSTRIP    STAGING 

UMIAT 

AK 

99723 

TRANSPORTATION 

103c 

AREA. 

FAA— UNALAKLEET  STATION  

UNALAKLEET  AIRPORT 

UNALAKLEET  

AK 

99684 

TRANSPORTATION 

3016,  103c 

FAA— WOODY  ISLAND  STATION    . 

WOODY  ISLAND 

KODIAK  

YAKUTAT  

AK 
AK 

99615 
99689 

TRANSPORTATION 
TRANSPORTATION 

3016   103c 

FAA— YAKUTAT    AIR    NAVIGATION 

YAKUTAT  AIRPORT  

103c 

STATION. 

FRA— ARCTIC  COOPERAGE  

932  WHITNEY  ROAD 

ANCHORAGE 
HOLLYWOOD 

AK 

AL 

99501 
36401 

TRANSPORTATION 
TENNESSEE  VALLEY 

103c 

BELLEFONTE  NUCLEAR  PLANT  

OFF  US  HWY  72  

3005,  3010,  103c 

AUTHORITY 

BROWNS  FERRY  NUCLEAR  PLANT 

US  HWY  72  

ATHENS  

AL 

35611 

TENNESSEE  VALLEY 
AUTHORITY 

3010   103c 

COLBERT  FOSSIL  PLANT 

OFF  US  HWY  72  W  

TUSCUMBIA 

AL 

35674 

TENNESSEE  VALLEY 
AUTHORITY 

3005,  3010   103c. 
103a 

GUNTERSVILLE  HYDRO  PLANT  

OFF  US  HWY  431,  11  Ml 
NW  OF  GUNTERSVILLE. 

GUNTERSVILLE 

AL 

35976 

TENNESSEE  VALLEY 
AUTHORITY 

3010   103c 

MUSCLE   SHOALS   POWER  SERV- 

AL HWY  133  

MUSCLE 

AL 

35660 

TENNESSEE  VALLEY 

3005   3010  3016, 

ICE  CENTER 

SHOALS 

AUTHORITY 

103a   103c 

NATIONAL  FERTILIZER  AND  ENVI- 

WILSON DAM  ROAD 

MUSCLE 

AL 

35660 

TENNESSEE  VALLEY 

3005   3010   3016. 

RONMENTAL  RESEARCH  CTR. 

SHOALS 

AUTHORITY 

103c 

WIDOWS  CREEK  FOSSIL  PLANT    . 

OFF  US  HWY  72  W  

STEVENSON 

AL 

35772 

TENNESSEE  VALLEY 
AUTHORITY 

3005,  3010    103c 

WILSON  HYDRO  PLANT 

ALHWY  133  

FLORENCE 

AL 

35660 

TENNESSEE  VALLEY 
AUTHORITY 

3010   103c 

GUAM  NAVAL  MAGAZINE  

APRA  HBR  HTS  AREA  BY 
FENA  RESV 

APRA  HARBOR 

AQ 

96910 

NAVY  

103c 

SOUTH    CENTRAL    FAMILY    FARM 

RT.  2.  BOX  144A  HWY  23 

BOONEVILLE 

AR 

AGRICULTURE  

3016 

RESEARCH  CENTER. 

SOUTH 

FORT  CHAFFEE 

BUILDING  239             ...    . 

FORT  CHAFFEE 
ASHDOWN  

AR 
AR 

72905 

ARMY  

CORPS  OF  ENGI- 

3005  3010   3016. 

MILLWOOD        RESIDENT        ENGI- 

ROUTE 1    

103c 
103c 

NEERS  OFFICE 

NEERS,  CIVIL 

COMBUSTION    RESEARCH    FACIL- 

NCTR, BLDG.45  

JEFFERSON 

AR 

72079 

EPA  

3005  3010  3016. 

ITY 

103c 

SKY      HARBOR      INTERNATIONAL 

2001  S  32ND  ST 

PHOENIX 

AZ 

85034 

AIR  FORCE            

3010   103c 

AIRPORT 

DOUGLAS  RANGE    

1401  EIGHTH  ST  

4001  FIRST  AVE  

ATZSEHB 

DOUGLAS  

SAFFORD  

FORT 
HUACHUCA 

AZ 
AZ 

AZ 

85607 
85546 
85613 

ARMY 

ARMY 

3016   103c 

SAFFORD  RANGE 

3016   103c 

USAG  FORT  HUACHUCA 

ARMY            

3010  3016,  103c. 

103a  3005 

AQUATIC    WEED    CONTROL    RE- 

3116  WICKSON  HALL  UNI- 

DAVIS 

CA 

95616 

AGRICULTURE    

3016   103c 

SEARCH  LABORATORY. 

VERSITY  OF  CALIF 

COTTON  RESEARCH  CENTER  

17053  SHAFTER  AVENUE 

SHAFTER  

CA 

93263 

AGRICULTURE  

3010  3016   103c 

SIERRA  NF  BASS  LAKE  LANDFILL 

11300  ST.  ROOM  3017 

FRESNO  

CA 

93721 

AGRICULTURE  

103c  3016 

PLANT  #19 

4297  PACIFIC  COAST 

HWY 
15306  NORWALK  BLVD 

SAN  DIEGO 

NORWALK  

CA 
CA 

92101-5001 
90650 

AIR  FORCE 
DEFENSE  LOGISTICS 

103c  3016  3010 

NORWALK    DEFENSE    FUEL   SUP- 

3010 3016   103c 

PLY  CENTER 

AGENCY 
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LAWRENCE    BERKELEY    LABORA- 

1  CYCLOTRON  RD 

BERKELEY  

CA 

94720 

ENERGY    

3005  3010  3016 

TORY 

103a,  103c 

STANFORD         LINEAR         ACCEL- 

2575 SANDHILL  RD  

MENLO  PARK 

CA 

94305 

ENERGY    

3010  3016  103c 

ERATOR  CENTER 

103a 

TEXACO     SECTION     8     CENTRAL 

T32SR24E  MBD&M  

TAFT 

CA 

93268 

ENERGY    

103c 

SOLID  WASTE  SITE 

■'EXACO  SECTION  8  GAS  PLANT 

T32aR24E  MDB&M  

TAFT              

CA 
CA 

93268 

ENERGY    

INTERIOR    

103c 

BLM— A&W  SMELTER 

ROSAMUND     .   ... 

103c 

BLM— AFTERTHOUGHT  MINE 

T35N    R2W   SEC    10&11 

BELLAVISTA 

CA 

96008 

INTERIOR  

103c 

BLM— AFTON  CANYON/UNION  PA- 

T10—iiR4^SEC4-22 

AFTON          

CA 

92365 

INTERIOR  

3016.  103c 

CIFIC  RAILROAD 

BLM— BLACKROCK  MINE 

T3S   R31E   SEC  13  &  14 

MDM 
T8SR37ESEC8SESE 

BISHOP       

CA 

CA 

93514 
93513 

INTERIOR  

INTERIOR    

103c  3016 

BLM— BLUE  ROCK  MILLSITE 

BIG  PINE       

103c 

BLM— BODIE  MINE 

T4N,  R21E    SEC  9S8MDM 

BRIDGEPORT 

CA 

93517 

INTERIOR  

103c.  3016 

Q\_fj\ — BRAWLEY  DRUG  LAB 

NEAR  BRAWLEY 

BRAWLEY   

BARSTOW  

CA 
CA 

92311 

INTERIOR 

103c 

BLM — CALIFORNIA     DESERT     DIS- 

T10NR2WSEC7         

INTERIOR  

103c 

TRICT 

BLM— CUYAMA      DRUG      LABORA- 

T10N  R28W   SEC  15 
NESE 

SANTA  BARBARA 

CA 

INTERIOR  

3016 

TORY 

BLM— DESERT  SITE   

9  Ml  WEST  OF  YUMA   AZ 
T36NR19ESEC7NWSE  

CA 
CA 

INTERIOR  

INTERIOR  

103c 

BLM— DUCK  FLAT 

103c,  3016 

BLM— EL  CAPITAN  QUARRY 

T15SR7ESEC1             .  ..     . 

LAKESIDE   

BAKERSFIELD 

CA 

CA 

92040 
92390 

INTERIOR  

INTERIOR  

3016   103c 

BLM— FORT  SODA  DISPOSAL  SITE 

T12NR8ESCE11 

103c 

BLM— INDIO  HILLS 

1  Ml   E   OF  DILLON  RD 
S'2   SEC  33   T26S   R10E 

SAN  LUIS  COUN- 

CA 
CA 

INTERIOR  

INTERIOR  

103c 

BLM— KLAU  MINE 

103c 

MT  DIABLO 

TY 

INTERIOR  

•BLM— LASSEN  COLLEGE  SITE 

HWY  139  PO-BOX  3000 

60TH  WEST 

1000  MIDL^VND  RD 

SUSANVILLE 
ROSAMOND 
BLYTHE 

CA 
CA 
CA 

96130 
93560 
92225 

3016 

BLM— OSAGE  INDUSTRIES 

INTERIOR  

103c 

BLM— RIVERSIDE  COUNTY  DUMP 

INTERIOR  

103c 

BLM— SALAMBO  MINE 

T25,  R15E    SEC  32   NE  '. 

MDM 
T31SR22ESEC21       

COULTERVILLE 

CA 

95311 

INTERIOR  

103c,  3016 

BLM— SHELL    OIL    CO     OF    CALI- 

TAFT  

CA 

INTERIOR  

103c 

FORNIA  GORE  B 

BLM— SIMCAL      CHEMICAL      COR- 

50 W   DANNENBERG  RD 

EL  CENTRO 

CA 

INTERIOR  

103C,  3010 

PORATION 

BLM— STATELINE     DUMP     (LAND- 

N/A   

CA 

INTERIOR  

3016   103c 

FILL) 

BLM— SUSANVILLE    HORSE    COR- 

T29NR15ESEC9 6  Ml  NW 
OF  SUSANVILLE 

SUSANVILLE 

CA 

96130 

INTERIOR  

103c.  3016 

RALS  SITE 

BLM— SWANSEA  SITE        

TieS.R   37E     SEC  24   SE 
SW   MT  DIABLO  M 

KEELER         

CA 

INTERIOR  

103c  3016 

BLM— UNION  CARBIDE   JOE  MINE 

T18SR12ESEC24&25 

COALINGA  

CA 

93210 

INTERIOR  

103c 

BLM— UPPER  MIDDLE  PARK  CAN- 

T22 S     R  45E     SEC  27 

BALLARAT   

CA 

93562 

INTERIOR  

103c 

YON  TRESPASS  DUMP 

BLM— VALLECITOS  OILFIELD 

Ties  R11E  SEC  25 

HOLLISTER  

CA 

95023 

INTERIOR  

103c 

BLM— VICTORY  MILLSITE 

T11NR12WSEC32   SILVER 
QUEEN  ROAD 

MOJAVE         

CA 

93501 

INTERIOR  

IrtV: 

NPS— EL  PORTAL  RR  FLAT 

HWY  140 

EL  PORTAL 

CA 

95318 

INTERIOR  

103c 

NPS— SEQUOIA  &  KINGS  CANYON 

ASH  MOUNTAIN         

THREE  RIVERS 

CA 

93271 

INTERIOR  

3005,  3010,  3016. 

NATIONAL  PARK 

103c 

CIVIL       ENGINEERING       LABORA- 

NCBC                    

PORT  HUENEME 

CA 

93043 

NAVY  

3010  103a  103c 

TORY 

3016 

CROWS  LANDING  NAVAL  AIR  LO- 

NALF CROWS  LANDING 

CROWS  LAND- 

CA 

95313 

NAVY  

3010,  3016,  103c 

GISTICS  FORCE 

ING 

IMPERIAL  BEACH  NAVAL  COMMU- 

OUTLYING LANDING 

IMPERIAL  BEACH 

CA 

92032 

NAVY  

3005,  3010,  103c, 

NICATION  STATION 

FIELD  BLDG  162  RT  ^5 
&  PALM  AVE 

103a 

MONTEREY           NAVAL           POST- 

1 GRACE  HOPPER  AVE 

MONTEREY   

CA 

93940 

NAVY  

3010 

GRADUATE  SCHOOL  ANNEX 

NUE 

NAVAL  WEAPONS  STATION   SEAL 

700  AMMUNITION  RD 

FALLBROOK 

CA 

92028 

NAVY  

103c,  3016,  103a 

BEACH                       DETACHMENT 

FALLBROOK 

OAKLAND  NAVAL  REGIONAL  MED- 

8750 MOUNTAIN  BLVD 

OAKLAND     

CA 

94627 

NAVY  

3010,  103c,  3016 

ICAL  CENTER 

POINT  SUR  NAVAL  FACILITY 

NAVAL  FACILITY  POINT 

SUR 
HWY  86 

BIG  SUR         

CA 

CA 

93920 
92275 

NAVY  

NAVY  

3010   103c 

SALTON  SEA  TEST  BASE 

SALTON  CITY 

103c.  3005,  3010 

SAN  DIEGO  NAVAL  FACILITIES  EN- 

WESTERN DIVISION 

SAN  DIEGO 

CA 

92136 

NAVY  

103c 

GINEERING  COMMAND 

SAN   NICOLAS   ISLAND   OUTLYING 

SAN  NICOLAS  IS- 

CA 

93042 

NAVY  

3010 

LANDING  FIELD 

LAND 

SANTA  CRUZ  NAVAL  INDUSTRIAL 

16020  EMPIRE  GRADE 

SANTA  CRUZ 

CA 

95060 

NAVY  

103c 

RESERVE  ORDNANCE  PLANT 

RD 

SKAGGS    ISLAND    NAVAL     SECU- 

SKAGGS ISLAND 

SONOMA        .    . 

CA 

95476 

NAVY  

3010  3016   103c 

RITY  GROUP  ACTIVITY 

ALAMEDA    COAST    GUARD     SUP- 

COAST GUARD  GOVERN- 

ALAMEDA      

CA 

94501 

TRANSPORTATION 

3010.  103c 

PORT  CENTER 

MENT  ISLAND 

FORT  MACARTHUR   

PACIFIC  AVENUE 

SAN  PADRO 

CA 

90731 

TRANSPORTATION     . 

103c 
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middletown     coast    guard 

loran  c  station, 
san  francisco  coast  guard 

BASE 
COLORADO  SPRINGS  ACADEMY  .. 

LOWRY  AIR  FORCE  BASE  


PETERSON  AIR  FORCE  BASE  

GRAND  JUNCTION  PROJECTS  OF- 
FICE 

SOLAR  ENERGY  RESEARCH  IN- 
STITUTE. 

•WPA— POWER  OPERATIONS  

NATIONAL  ENFORCEMENT  INVES- 
TIGATION CENTER. 

BLM— BOOKCLIFF  LANDFILL  


BLM— CHAFFEE  COUNTY  LAND- 
FILL. 

BLM— DELTA  COUNTY  LANDFILL  .. 

BLM— EAGLE  COUNTY  LANDFILL  .. 

BLM— FREMONT 

BLM— MONTROSE  COUNTY  DUMP 
BLM— ORCHARD  MESA  LANDFILL 

BLM— SAN  MIGUEL  LANDFILL  #1  ... 
BLM— SAN  MIGUEL  LANDFILL  #2  ... 
BLM— SAWPIT    TRAM    SITE    (ORE 

STORAGE). 
BLM— TOWN  OF  MESA  LANDFILL  .. 

BR— LOVELAND 

GS— NATIONAL    WATER    QUALITY 

LABORATORY. 
NPS— DENVER  SERVICE  CENTER 

NPS— ROCKY  MOUNTAIN  NA- 
TIONAL PARK. 

DENVER  BULK  MAIL  CENTER  

CENTRAL  DIRECT  FED.  DIVISION 
MATERIALS— FHWA. 

TRANSPORTATION  TEST  CENTER 

STRATFORD  ARMY  ENGINE 
PLANT 

KNOLLS  ATOMIC  POWER  LAB- 
ORATORY—WINDSOR SITE. 

NEW  LONDON  NAVAL  UNDER- 
WATER SYSTEMS  CENTER. 

FORTMCNAIR  

US  SOLDIERS  AND  AIRMENS 
HOME. 

CUSTOMS  FILED  OFFICE  

WASHINGTON  NAVAL  RESEARCH 
LABORATORY 

BUREAU  OF  ENGRAVING  &  PRINT- 
ING 

CANAL  SITE  

WILDLIFE  RESEARCH  FIELD  STA- 
TION. 
AVON  PARK  AIR  FORCE  BASE  


MACDILL  AIR  FORCE  BASE 


LYNN     HAVEN     DEFENSE     FUEL 

SUPPORT  POINT. 
TAMPA  DEFENSE  FUEL  SUPPORT 

POINT. 
NAVAL  AIR  STATION  KEY  WEST   ... 

NRL  UNDERWATER  SOUND  REF- 
ERENCE DETACHMENT. 

PANAMA  CITY  COASTAL  SYSTEMS 
STATION 

KEY  WEST  COAST  GUARD  STA- 
TION. 


LORAN  C  STATION  

YERBA  BUENA  ISLAND 

AFA/DE  

3415CES/DE  


1003SSG/CC  

3597  B-%  RD  PO  2567 

1617  COLE  BLVD 


1800  S.  RIO  GRANDE  AVE 
DFC 

T1NR101WSEC6,  UTEPM, 

4  Ml  E.  OF  GRAND 

JUNCTION 
T.51.NR.8.E.SEC.21,US 

HWY  285  10M  NORTH 

OF  SALIDA. 
T14NR95WSEC  10, 

6THPM. 

T4NR83WSEC10&11    

T48NR12ESEC19  

T48NR19WSEC22  

T2SR1ESEC4,5HWY50- 

SW  OF  29%  RD. 

T44NR15WSEC26  

T44NR17WSEC18  

T43NR10WSEC18  


T10S,  R96W,  SEC22 

910  VAN  BUREN  

5293  WARD  RD  


755  PARFET  ST.,  BOX 

25287. 
ESTES  PARK  


7755  E.  56TH  AVE  

6TH  ST.,  BLDG.  52,  DFC 

21  MILES  Nf  PUEBLO 

MEM  AIRPORT 
550  SOUTH  MAIN  STREET 

PROSPECT  HILL  ROAD  .. 

NEW  LONDON  LABORA- 
TORY. 

350  P  STREET,  SW  

MICHIGAN  AVE,  N  E  


1200  PENNSYLVANIA  AV- 
ENUE. 
4555  OVERLOOK  AVE  


14TH  &  C  STS  SW 


MAIN  ST,  NORTH  ST 

GEORGES. 
2820  E  UNIVERSITY  AVE 

56  COMBAT  SUPPORT 

GROUP/DE 
56  COMBAT  SUPPORT 

GROUP/DE. 
W  END  OF  10TH  STREET 

BOX  13736  


BLDG  A827;  BOCA  CHICA 

KEY 
755GATLIN  AVE  


HWY  98  CODE  631 OMC 


MIDDLETOWN  ..  . 

SAN  FRANCISCO 

COLORADO 
SPRINGS 
LOWRY  AFB 

PETERSON  AFB 
GRAND  JUNC- 
TION. 
GOLDEN  


MONTROSE 
DENVER  


GRAND  JUNC- 
TION. 

SALIDA  


ECKERT 


MOLINA  

LOVELAND 
DENVER    ... 


DENVER  

ESTES  PARK 


DENVER 
DENVER 


DOT  TEST 

TRACK  RD 
STRATFORD 


WINDSOR  

NEW  LONDON 


WASHINGTON 
WASHINGTON 

WASHINGTON 

WASHINGTON 

WASHINGTON 

NEWCASTLE 

GAINESVILLE 

MACDILL  AFB 

MACDILL  AFB 

LYNN  HAVEN 

TAMPA   

KEY  WEST  

ORLANDO  

PANAMA  CITY 

KEY  WEST  


CATA  PAXI  

MONTROSE  ... 
GRAND  JUNC- 
TION. 
NATAURITA  ... 
SLICK  ROCK  ... 
SAWPIT  


CA 

CA 

CO 

CO 

CO 
CO 

CO 

CO 
CO 

CO 
CO 

CO 

CO 
CO 
CO 
CO 

CO 
CO 
CO 

CO 
CO 
CO 

CO 

CO 

CO 
CO 

CO 

CT 

CT 

CT 

DC 
DC 

DC 

DC 

DC 

DE 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


95461  TRANSPORTATION 

94130  TRANSPORTATION 

80840         !  AIR  FORCE  

80230  AIR  FORCE 


80914         :  AIR  FORCE 
81502-5504    i  ENERGY     ... 


80401 

81401 
30225 

81501 


81418 


ENERGY 

i  ENERGY 
EPA  


81 50? 


81435 


80537 
80225 

80225 


80238 
80225 

81001 

06497 

06095 

06320 

20319 
20317 

20004 

20375 

20228 

19733 

32601 

33608 

33608 

32444 

33611 

33040 

32806 

32407 

33040 


INTERIOR 
INTERIOR 

INTERIOR 

INTERIOR 
INTERIOR 
INTERIOR 
INTERIOR 

INTERIOR 
INTERIOR 
INTERIOR 

INTERIOR 
INTERIOR 
INTERIOR 

INTERIOR 

INTERIOR 


POSTAL  SERVICE    . 
TRANSPORTATION 

TRANSPORTATION 

ARMY  

ENERGY  

NAVY  


ARMY   

DEFENSE 


GENERAL  SERVICES 

ADMINISTRATION 
NAVY  „.... 


TREASURY 


CORPS  OF  ENGI- 
NEERS. CIVIL 
AGRICULTURE  ... 


AIR  FORCE 
AIR  FORCE 


DEFENSE  LOGISTICS 

AGENCY 
DEFENSE  LOGISTICS 

AGENCY 
NAVY  „... 


NAVY  

NA'v^r  

TRANSPORTATION 


103c 

3010,  103c 
3010   103c 

3005  3010  3016, 

103c.  103a 
3005  3010   103c 
3016   103c   3005, 

3010 
3005.  3010,  3016. 

103c 
103c.  3010 
3010  103c 

103c 


103c 


3010   103c 

103c 
103c 
103c 
103c 

103c 
103c 
103c 

103c 

3010,  103c 
3010.  3016,  103c 

3016,  103c 

103c  3010 

3016.  103c 
3005.  3010,  103c, 

3016 
3005  3010  3016, 

103c 
3005  3010  3016, 

■103c 
3005  3010  3016, 

103c,  103a 
3010   103c   103a 

3010,  103c   103a 
3010  3016   103c 

3010   103c 

3005   3010   3016, 

103c,  103a 
3005,  3010   105c, 

103a 
3016  103c 

103c 

3005  3010  3016, 

103c 
3005,  3010  3016, 

103c,  103a 
3010  3016  103c 

3010  3016  103c 

3005  3010  3016, 

103c  103a 
3010  103c 

3005  3010  3016. 

103a,  103c 
3010  103c 
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MAYPOBT  COAST  GUARD  BASE 

PO  BOX  385 

MAYPORT 

FL 

32267 

TRANSPORTATION 

3010.  103c.  103a 

MIAMI      BEACH      COAST      GUARD 

'00  MACARTHUR  CSWY 

MIAMI  BEACH 

FL 

33139 

TRANSPORTATION 

3005.  3010.  103c 

BASE 

ST    PETERSBURG  COAST  GUARD 

600  8TM  AVE  SE        

ST  PETERSBURG 

FL 

33701 

TRANSPORTATION 

3010.  103c 

STATION 

TAMIAMI    INTERNATIONAL    FLIGHT 

WEST  OF  CHROME  AVE- 

MIAMI           

FL 

TRANSPORTATION 

103a 

SERVICE  TRANSMITTER 

NUE 

DOBBINS  AIR  RESERVE  BASE 

94  SPTGCEV  

DOBBINS  AIR 

GA 

30069 

AIR  FORCE        

3016.  103c.  3O10 

FORCE  BASE 

MOODY  AIR  FORCE  BASE 

347CSG;DE     

MOODY  AFB 

GA 

31669 

AIR  FORCE         

3005.  3010.  3016 

PLANT  *€  ILOCKHEEDJ   

86  S  COBB  DRIVE  ZONE 

MARIETTA 

GA 

30063 

AIR  FORCE 

103c 
3005  3010  3016 

34 

103c 

FORT  BENNING       

GA    HWY  1  &  US  27 

FORT  BENNING 

GA 

31905 

ARMY       

3005,  3010.  3016, 

103c,  103a 

FORT  GILLEM  „ 

ATTN  AFZK^EH-C  

FOREST  PARK 

GA 

30330 

ARMY       

3005.  3010.  3016. 

103c 
3005,  3010,  3016, 

FORT  STEWART         

24TH  INFANTRY  DIV 
AFZP-DEN-e 

FORT  STEWART 

GA 

31314 

ARMY   

103c 

HUNTER  ARMY  AIRFIELD 

24TH  INFANTRY  DIV 
AFZP-DEN-E 

FORT  STEWART 

GA 

31314 

ARMY   

3005.  3010,  3016, 
103c 

USA  FORT  GORDON  &  HQ  USA 

HQ  US  ARMY  SIGNAL 
CENTER 

FORT  GORDON 

GA 

30905 

ARMY  

3005,  3010,  3016, 
103c,  103a 

ATLANTA  PENITENTIARY  

615  MCDONOUGH  BLVD 

ATLANTA    

GA 

30315 

JUSTICE  

3016,  103c 

KINGS     BAY     NAVAL     SUBMARINE 

GA  STATE  HWY  SPUR 

KINGS  BAY 

GA 

31547 

NAVY  

3005,  3010,  3016. 

BASE 

103c.  103a 

ATLANTA  MEDICAL  CENTER 

'670  CLAIRMONT  ROAD 

DECATUR    

GA 

30033 

VETERANS  AFFAIRS 

3005.  3010,  3016, 

103c 
3010 

VA  MEDICAL  CENTER        

1  FREEDOM  WAY 
NAVAL  HOSP  GUAM 

AUGUSTA 
NAVAL  HOSP 

GA 

GU 

30904 
96638 

VETERANS  AFFAIRS 
NAVY         

GUAM  NAVAL  HOSPITAL 

103c,  3010 

GUAM 

FWS— HOWLAND       ISLAND       NA- 

300 ALA  MOANA  BLVD 

HONOLULU 

HI 

96813 

INTERIOR  

3016,  103c 

TIONAL  WILDLIFE  REFUGE 

WAPA— HINTON 

PO  BOX  1012 

HINTON 

lA 

lA 

51024 
50395 

ENERGY  

POSTAL  SERVICE 

3005  3010  3016 

URBANDALE  BULK  MAIL  CENTER 

4000  NW  19TH  STREET 

URBANDALE 

103c 
3016,  103c,  3005 

BOISE  NF    KIRBY  DAM  MONARCH 

T5N  R11E  S4A5  BOISE 

ATLANTA     

ID 

83601 

AGRICULTURE  

103c,  3016 

MINE  STAMP  Mia 

MERIDIAN 

CARIBOU  NF    PARIS  WORK  CEN- 

94 EAST  100  SOUTH 
T39N   R11E,  SEC  21 

PARIS 

ID 

ID 

83261 
83534 

AGRICULTURE  

AGRICULTURE  

3010  103c 

TER 
CLEARWATER        NF         CLAYTON 

HEADQUARTERS 

103c,  3016 

CREEK  DUMP 

FS— LAZY  C  H  RANCH      

STAR  BT  1    1 5  Ml  SW  OF 

CITY 
FS  RD  2354   8  Ml  SE  OF 

MONTPELIER 
KELLOGG    

ID 
ID 

a'V54 
83837 

AGRICULTURE  

AGRICULTURE  

3010 

IDAHO      PANHANDLE       NF        BIG 

3010,  103c 

CREEK  BRIDGE 

CITY 

IDAHO  PANHANDLE   NF    HUDLOW 

FS  RD  392,  30  Ml  NNE  OF 

COEUR  DALENE 

ID 

83814 

AGRICULTURE    

3016,  103c 

CAMP  DUMP 

CITY 

IDAHO    PANHANDLE    NF     PRIEST 

SR  57   4  Ml  S  OF  CITY 

NORDMAN 

ID 

83848 

AGRICULTURE  

103c 

LAKE  RS  DUMP 

IDAHO     PANHANDLE      NF       SHO- 

FS RD  208   25  Ml  N  OF 

KINGSTON 

ID 

83839 

AGRICULTURE    

103c 

SHONE  WORK  CENTER  DUMP 

CITY 

SAWTOOTH  NF    BLACK  PINE  HIS- 

65 Ml  SE  OF  CITY/15  Ml  W 

BURLEY       

ID 

83318 

AGRICULTURE     

103c 

TORIC  MINE  TAILINGS 

OF  1-^  EXIT  263 

SHEEP  EXPERIMENT  STATION 

115N 

DUBOIS       

ID 

83423 

AGRICULTURE  

3016,  103c 

SOIL  AND   WATER   MANAGEMENT 

ROUTE  1    BOX  1 86.  3600 

KIMBERLY  

ID 

83341 

AGRICULTURE 

3016,  103c 

RESEARCH  UNIT 

EAST 

TARGHEE      NF       SNAKE      RIVER 

HWY  26  5  Ml  W  OF  CY 

SWAN  VALLEY 

ID 

83449 

AGRICULTURE 

3016,  103c 

WORK  CENTER 

BOISE     AIR     NATIONAL     GUARD- 

43D33M00SN 

BOISE          

ID 

83705 

AIR  FORCE    

3005.  3010,  103c, 

GOWEN  FIELD 

116D13M00SW 

3016 

BLM— BLACK  MESA  DUMP 

T6S.  R10E.  SEC13 

GLENNIS  FERRY 

ID 

83623 

INTERIOR  

103c 

BLM— BLUE      DOME      UNAUTHOR- 

HWY 28.  T10N  R30E  S30 

BLUE  DOME 

ID 

83464 

INTERIOR  

103c,  3016 

IZED  DUMP 

BLM— BROWNS  GULCH 

T6S,  R7E,  SEC  10  Wj 

BRUNEAU   

ID 

83604 

INTERIOR  :.. 

103c 

BLM— 8RUNEAU  OPEN  DUMP 

T9S,  R5E  SEC  4 

BRUNEAU  

ID 

83604 

INTERIOR  

3016,  103c 

BLM— BUTTE     NORTH     ISOLATED 

T12S,  R215   SEC  5 

BURLEY      

ID 

83318 

INTERIOR  

103c 

TRACT  HAZARDOUS  SITE 

BLM— CASSIA  COUNTY  #1 

T13S.  R21E,  SEC  13 
T12S  R21E   SEC  32 
T12S,  R21E,  SEC  31 

OAKLEY     

ID 
ID 

ID 

a-VMe 

83346 
83346 

INTERIOR  

103c 

BLM— CASSIA  COUNTY  *2    

OAKLEY    

OAKLEY 

INTERIOR   

103c 

BLM— CASSIA  COUNTY  *3 

INTERIOR  

103c 

BLM— CASTLEFORD  BUTTE 

T10S.  R12E.  SEC  23 

CASTLEFORD 

ID 

83321 

INTERIOR  

103c 

BLM— CEDAR      BUTTE      S       END 

T23S  R32E  S15 

ROCKFORD 

ID 

83221 

INTERIOR  

103c 

DUMPSfTE 

BLM— CENTRAL  COVE  LANDFILL 

T3N    R4W   SEC  8  AND  9 

CALDWELL 

ID 

83605 

INTERIOR  

3016,  103c 

BLM— CLARKS   AIR   SERVICE   AIR- 

T6S   R9E   SEC  27 

GLENNS  FERRY 

ID 

83623 

INTERIOR  

103c,  3016 

STRIP^ARBRIDGE  RA 

BLM— CLOVER    HOLLOW    ILLEGAL 

T5S  R7E  SEC  7  SESW  8 

MOUTAIN  HOME 

ID 

83647 

INTERIOR  

103c 

AIRSTRIP 

Ml  S  OF  CY 

BLM— COURIER  GULCH  

0  3MI  N  OF  CITY    

TRIUMPH   

ID 

83333 

INTERIOR  

103c 
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BLM— COW  HOLLOW  HAZARDOUS 

WASTE  DUMP. 
BLM— CREAM  CAN  JUNCTION  

BLM— DELAMAR  SILVER  MINE  


T14S  R31E  S34 


BLM— DOBSON  PASS  

BLM— ORY    LAKES    AIR    SERVICE 

AIRSTRIP— CASCADE  RA. 
BLM— EDMONDS    UNAUTHORIZED 

DUMP. 
BLM— GEM  COUNTY  LANDFILL  

BLM— GERMAN  LAKE  

BLM— GRACE  ILLEGAL  DUMP  

BLM— HAMMETT  DUMP  

BLM— HELLS    HALF    ACRE— EAST 
FINGER  DUMP. 


BLM— HELLS  HALF  ACRE— WEST 

FINGER  DUMP. 
BLM— HOFF  ROAD  SITE  

BLM— HULET  DUMP  

BLM— HWS  GOLD  &  SILVER  MINE 

ELK  CITY. 
BLM^JEROME  COUNTY  LANDFia 


BLM— LESLIE  DUMP  SITE-1   

BLM— LESLIE  DUMP  SITE-*  SW 


BLM— LIBERTY  DUMP 


BLM— MENAN 

DUMP 
BLM— MONTVIEW 


UNAUTORIZED 


BLM— MORGANS  PASTURE 
BLM— MUD  LAKE  AIRPORT  .. 


BLM— NATIONAL  GUARD  IMPACT 
AREA 

BLM— NORTH  CREEK  MILL  

BLM— OWYHEE  CO  GRANDVIEW 
LANDFILL 

BLM— OWYHEE  CO.  MARSING/ 
HOMEDALE  LANDFILL. 

BLM— OWYHEE  CO  WILSON 
CREEK  LANDFILL 

BLM— PRESTICIDE  DUMP  MUR- 
PHY 

BLM— PESTICIDE  DUMP  REY- 
NOLDS. 

BLM— PICKLES  BUTTE 

(DAVIDSON'S  AIR  SERVICE). 

BLM— REEDER  FLYING  SERVICE 
AIRSTRIP  #1. 

BLM— REEDER  FLYING  SERVICE 
AIRSTRIP  #2. 

BLM— REEDER  FLYING  SERVICE 
AIRSTRIP  #3. 

BLM— SHOSHONE  (GWINN  CAVE) 

BLM— SPRINGFIELD  UNAUTHOR- 
IZED DUMPSITE. 

BLM— TWIN  FALLS  CO  #4  

BLM— TWIN  FALLS  CO  #5  

BLM— TWIN  FALLS  CO  MURTAUGH 
(EAST)  LANDFILL 

BLM— UPPER  LITTLE  LOST  UNAU- 
THORIZED DUMP 

BLM— WARRIOR  ROAD    

BLM— WIREGRASS  RESERVOIR 
SITE 

BR— MINIDOKA  DAM  

BR— MINIDOKA  LANDFILL  


T5S  R26E  S35  SWV*  SW'/. 

BM. 
T15SR35ES4-9.  8  Ml  W 

OF  CITY. 

T48NR4ES1  LOT  9  

T1NR3WS26  

T7N  R38E  SEC  24  &  25 

DEWEY  LAND,  10M  EAST 

OF  EMMETT 

T7SR25ESEC  10  

T10S  R39E  S24  NE  SE  NE 
T5S  R9E  S28  SE  NE 
T1SR36ES4,  2.3MI 

FROM  JUNCTION  OF 

BASELINE  AND  LAVA 

ROADS. 
TIS  R36E  832.  3.5  Ml  W 

OF  SHELLEY 
T2S  R32E  SEC  T35  SW 

OFSW. 

T3SR1ES15NENE  

T29NR8ES23  


JUNIPER  

MINIDOKA  

SILVER  CITY 


WALLACE 
MELBA  


EDMONDS 
EMMETT  ,  . 


MINIDOKA 

GRACE  

HAMMETT 
FIRTH  


T8SR17ES14,  4MIW0F 

CITY. 
T7N  R25E  S34,  1 .5  Ml  N 

OF  CITY. 
T6N  R24E  S18,  4  Ml  SW 

OF  CITY. 
T3S  R33E  SI  9,  20,  21  & 

30,  5  Ml  SW  OF  CITY 
T6N  R38E  S27  SE1/4  


FIRTH  

BLACKFOOT 


MURPHY 
ELK  CITY 


T8N,  R34E,  SEC22,  NWNW 

E  OF  CITY. 
TIN  R35ESEC33&34    ... 
T6N  R34E  SECT  18  NE  OF 

NE. 
SEC  (ALL)  T2&3S.  R2&3E 


T6NR29ESEC6 
T6SR4ESEC14 


JEROME  

LESLIE 

LESLIE 

LIBERTY  

!  MADISON    .. 

I 

MONTVIEW 

i 

'  SHELLY      .  . 
i  MUD  LAKE  . 


UNINCORP 


HOWE  

BRUNEAU 


JOHNSON  RD  T4N  R5W 

S32  SW  1/4 
T1SR34ESEC13  


MARSING— 

HOMEDALE. 
MARSING  


T3SR1WS35 
T2S  R3W  831 


T2NR3WSEC28  MISSOURI 
AV  2.5MI  W— MORA 
CANAL. 

T6SR12ESEC33  

T9SR12ES13W1/2SE  1/ 

4. 
T8S,  R13E,  SEC6 


MURPHY     ,. 
REYNOLDS 
NAMPA  


T4S  R17ES14  

T38R32ES15,  6MIN0F 
CITY. 

T12SR19ES11  

T12SR19ES12 

T11SR19E  S10 


GLENNS  FERRY 

BUHL  

GLENNS  FERRY 


SHOSHONE  .. 
SPRINGFIELD 


T11N  R26ES10,  12  Ml  NW 

OF  CITY 
T35N  R1WS11.  NEAREST 

CITY  KUNA. 
TIIS  R36E  SECT  13  NW 

OFNE. 

13  Ml  NEOFCY  

T9S  R23E  83,  4.5  Ml  NW 

OF  CITY. 


MURTAUGH 
MURTAUGH 
MURTAUGH 

CYLDE  

KONA 

DOWNEY  


RUPERT 
RUPERT 


ID 
ID 

ID 

ID 
10 

ID 

ID 

ID 
ID 
ID 
ID 


ID 

ID 

ID 
ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 
ID 

ID 

ID 
ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 
ID 

ID 
ID 
ID 

ID 

ID 

ID 

ID 
ID 


83346 

83343 

83650 

83873 
83641 

83445 

83617 

83343 
83241 
83627 
83236 

83236 

83221 

83650 
83525 

83338 

83249 

83249 

83221 

83440 

83435 

83274 
83450 

83709 

83244 
83604 

83639 

83639 

83650 

83650 

83651 

83623 

83316 

83623 

83352 
83277 

83344 
83344 
83344 

83244 

83634 

83234 

83350 
83343 


INTERIOR 

INTERIOR 

INTERIOR 

INTERIOR 
INTERIOR 

INTERIOR 

INTERK)R 

INTERIOR 
INTERIOR 
INTERIOR 
INTERIOR 


INTERIOR 

INTERIOR 

INTERIOR 
INTERIOR 


103c 

3010 

103c 

3010 
103c 

103c 

103c 

103c,  3016 
103c 
103c 
103c 


103c 

3010   103c 

103c   3016 
3016   103c 


INTERIOR  103c 

INTERIOR  103c 

INTERIOR  103c 

INTERIOR  103c 

INTERIOR  103c 

INTERIOR  103c 

INTERIOR  3010   I03c 

INTERIOR  3010   103c 


INTERIOR 

INTERIOR 
INTERIOR 


103c   3016 

103c 
103c 


INTERIOR    103c 

INTERIOR     103c 

INTERIOR     103c 

INTERIOR    103c 

INTERIOR     103c 

INTERIOR     103c 

INTERIOR  103c 

INTERIOR  - 103c  3010  3005 


INTERIOR 
INTERIOR 


3016   103c 
103c 


INTERIOR    103c 

INTERIOR  103c 

INTERIOR     103c   3016 

INTERIOR    103c 

INTERIOR     103c 

INTERIOR    3010    I03c 

INTERIOR     3010  3016   103c 

INTERIOR  103c 
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Facility  lame 

Facility  address 

City 

State 

Zip  code 

Agency 

Reporting 
mectianism 

NPS — CRATERS    OF    THE    MOON 

15  Ml  SW  OF  CITY  ON 
HWY  93 

ARCO         

ID 

83213 

INTERIOR         

103c 

MARTIN  MINE 

BAYVIEW     NAV     SURFACE     WAR- 

HWY 54  &  MAIN  AVE 

BAYVIEW         

ID 

83083 

NAVY    

103c.  3010 

FARE       CTR'CARDEROCK       DIV 

DET 

CHICAGO  SITE        „ 

CALUMET  HARBOR 

CHICAGO 

IL 

60606 

CORPS  OF  ENGI- 
NEERS, CIVIL 

3010 

NORTH  RIVERSIDE  ARMY  MAINTE- 

8660 WEST  CERMAK  RD 

NORTH  RIVER- 

IL 

60546 

CORPS  OF  ENGI- 

3016 

NANCE  CENTER 

SIDE 

NEERS,  CIVIL 

FERMI    NATIONAL    ACCELERATOR 

KIRK  RD  &  PINE  ST  PO 

BATVAIA 

IL 

60510 

ENERGY  

3005.  3010.  3016, 

LABORATORY 

BOX  500 

103c 

DANVILLE  MEDICAL  CENTER  HOS- 

1900 E  MAIN  ST   

DANVILLE 

IL 

61832 

VETERANS  AFFAIRS 

103c.  3010 

PITAL 

NEWPORT      ARMY      AMMUNITION 

STATE  RTE  63  2  MILES  S 

NEWPORT 

IN 

47966 

ARMY    

3005.  3010.  3016, 

PLANT 

OF  NEWPORT 
VERMILLION  COUNTY 

103c 

NEW  HAVEN  DEFENSE  LOGISTICS 

STATE  RT    14 

NEW  HAVEN 

IN 

46774 

DEFENSE  LOGISTICS 

3010,  103c 

AGENCY  DEPOT 

AGENCY 

REGION        7         ENVIRONMENTAL 

25  FUNSTON  ROAD 

KANSAS  CITY 

KS 

■66115 

EPA    

3005,  3010,  3016 

SERVICES  DIVISION  LAB 

103c 

LEXINGTON— BLUEGRASS      ARMY 

HALEY  RD 

LEXINGTON 

KY 

40511 

ARMY  

3005.  3010,  3016, 

DEPOT 

103c,  103a 

USAARMC  &  FORT  KNOX 

US  HWY  32  WEST 

FORT  KNOX 

KY 

40121 

ARMY   

3005,  3010,  3016, 
103a,  103c 

FORMER    NAVAL   ORDANCE    STA- 

118 ROCHESTER  OR 

LOUISVILLE 

KY 

40214 

NAVY   

3005,  3010,  3016, 

TION  LOUISVILLE 

103c 

SOUTHERN         REGIONAL         RE- 

1100 ROBERT  E   LEE 

NEW  ORLEANS 

LA 

70124 

AGRICULTURE  

3010,  3016  103c 

SEARCH  CENTER 

BLVD 

ENGLAND  AIR  FORCE  BASE 

23  CSG/DE 

4400  DAUPHINE  ST 

ENGLAND  AFB 
NEW  ORLEANS 

LA 
LA 

71311 
70145 

AIR  FORCE      

3005,  3010  3016 

NEW  ORLEANS  MILITARY  OCEAN 

ARMY    

103c 
103c 

TERMINAL 

SPP— WEEKS  ISLAND 

2  Ml  NW  OF  CYPREMONT 

3  8  Ml  W  OF  HACKBERRY 
HWY  390 

CYPREMONT 
HACKBERRY 

LA 

LA 

70560 

ENERGY  

ENERGY  

103c 

SPR— WEST  HACKBERRY     

103c 

FWS— LACASSINE             NATIONAL 

HCR63.  BOX186 

LAKE  ARTHUR 

LA 

70549 

INTERIOR        

103c 

WILDLIFE  REFUGE 

NEW  ORLEANS  NAVAL   SUPPORT 

2600  GEN  MEYER  AVE 
BLDG  101 

NEW  ORLEANS 

LA 

NAVY  

103c,  3010 

ACTIVITY 

NEW    ORLEANS    COAST    GUARD 

4640  URQUHART  STREET 

NEW  ORLEANS 

LA 

70117 

TRANSPORTATION 

3010,  103c 

BASE 

NEW  ORLEANS  MEDICAL  CENTER 

1601  PERDIDO  STREET 

NEW  ORLEANS 

LA 

70112 

VETERANS  AFFAIRS 

3010,  103c 

BOSTON  POSTAL  SERVICE 

135  A  STREET 

BOSTON 

MA 

02210 

POSTAL  SERVICE 

3010,  103c 

WOODS     HOLE     COAST     GUARD 

LITTLE  HARBOR  ROAD 

FALMOUTH 

MA 

02543 

TRANSPORTATION    . 

3010,  103c 

BASE 

* 

ANNAPOLIS  NAVAL  ACADEMY 

ANNAPOLIS  NAVAL  COM- 
PLEX 

ANNAPOLIS 

MD 

21402 

NAVY  

3005,  3010,  3016 
103c 

CASCO  BAY  DEFENSE  FUEL  SUP- 

RT 123          

SOUTH 
HARPSWEa 

ME 

04079 

DEFENSE  LOGISTICS 
AGENCY 

3010  3016  103c 

PORT  POINT 

NECK 

SEARSPORT  DEFENSE  FUEL  SUP- 

TRUNDY ROAD  BOX  112 

SEARSPORT 

ME 

04974 

DEFENSE  LOGISTICS 

3010,  3016.  103c 

PORT  POINT 

AGENCY 

FWS— SEAL      ISLAND      NATIONAL 

PO    BOX  1077     

CALAIS  

ME 

04619 

INTERIOR  

103c 

WILDLIFE  REFUGE 

GOULDSBORO    NAVAL    SECURITY 

BLDG  41  (OPERATIONS 

GOULDSBORO 

ME 

04624 

NAVY  

103c 

GROUP  ACTIVITY 

SITE) 

NAVAL  SECURITY  GROUP  ACTIV- 

10 FABBRI  GREEN  STE  10 

WINTER  HAR- 

ME 

04693 

NAVY  

3010,  103c 

ITY  WINTER  HARBOR 

BOR 

HIAWATHA    NF     MUNISING    LAND- 

T46N R18W  S19  SW''« 

MUNISING 

Ml 

49829 

AGRICULTURE  

103c,  3016 

FILL 

TOWNSHIP 

HURON— MANISTEE      NF       WHITE 

12  N  CHARLES  AVE 

WHITE  CLOUD 

Ml 

49349 

AGRICULTURE  

103c,  3010.  3016 

CLOUD 

PHELPS/COLLINS  AIRPORT   

AIRPORT  ROAD    

ALPENA 

Ml 

49707 

AIR  FORCE 

3010  3016  103a 

TANK  AUTOMOTIVE  COMMAND 

6501  E    11  MILE  RD 
MACOMB  COUNTY. 

WARREN  

Ml 

48090 

ARMY  

103c 
3005,  3010,  3016 
103c,  103a 

LAKESHORE       TERMINAL       COM- 

US HWY  23            

HARRISVILLE 

Ml 

48740 

DEFENSE  

103c  3010 

PANY,  HARRISVILLE  DFSP 

ANN     ARBOR     MOTOR     VEHICLE 

2565  PLYMOUTH  RD 

ANN  ARBOR 

Ml 

48105 

EPA  

3010.  103c 

EMISSION  LABORATORY 

WASHTENAW  COUNTY 

FAA— PECK  VOR 

2250  E  PECK  RD 

CROSWELL 

Ml        1 

48422 

TRANSPORTATION  

3010 

BATTLE  CREEK  MEDICAL  CENTER 

5600  ARMSTRONG  RD 

BATTLE  CREEK 

Ml 

49016 

VETERANS  AFFAIRS 

3010 

MINNEAPOLIS     ST      PAUL     BULK 

3165  S  LEXINGTON  AVE 

ST   PAUL 

MN 

55121 

POSTAL  SERVICE  

3010,  103c 

MAIL  CENTER 

DULUTH  COAST  GUARD  STATION 

1201  MINNESOTA  AVE 

DULUTH 

MN 

55802 

TRANSPORTATION 

3010,  3016,  103c 

FDA— KANSAS  CITY  SITE 

1009  CHERRY  ST 

KANSAS  CITY 

MO 

64106 

AGRICULTURE  

3010 

SCHUSTER  FARM 

T55N  R33W  S58S17 

GOWER 

MO 

64454 

AGRICULTURE  

103c 

MO  AVIATION   CLASSIFICATION   & 

2501  LESTER  JONES  AVE 

SPRINGFIELD 

MO 

65803 

ARMY  

103c.  3010 

REPAIR  ACTIVITY  DEPOT 

MOBILE    INCINERATOR— DEMMRY 

SE  '4  NW  ''4  NW  V4  SEC 

MCDOWELL             1 

MO 

65769        1 

EPA  

3010.  103c,  3016 

FARM                                                     1 

20. 

1 

1 

1 

3005 
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Facility  name 

Facility  address 

City 

State 

Zip  code 

Agency 

Reporting 
mechanism 

NPS— NOLAND  HOUSE  

216  N  DELAWARE  

US  HWY  45  NORTH  

INDEPENDENCE 
COLUMBUS  AFB 

MO 
MS 

64052 
39701 

INTERIOR 

3010 

COLUMBUS  AIR  FORCE  BASE  

AIR  FORCE  

3005   3010   3016 

103c   103A 

ENGINEERING      ENVIRONMENTAL 

PO  BOX  631  

VICKSBURG 

MS 

39180 

ARMY 

3005  3010  3016, 

WATERWAY  LABORATORY. 

103c 

GRENADA  

YOUNGS  LANDING  

GRENADA  

MS 

38901 

CORPS  OF  ENGI- 
NEERS, CIVIL 

103a 

GULFPORT     NAVAL     CONSTRUC- 

5200 CBC  2ND  STREET 

GULFPORT  

MS 

39501 

NAVY 

3010   103c   103a 

TION  BATTALION  CENTER. 

FORT    KEOGH    LIVESTOCK    AND 

ROUTE  1,  BOX  2021    

MILES  CITY 

MT 

59301 

AGRICULTURE    

3016   103c 

RANGE      RESEARCH     LABORA- 

TORY 

MALMSTROM  AIR  FORCE  BASE  .... 

FACILITY  1501  PERIM- 
ETER RD. 

GREAT  FALLS 

MT 

59402 

AIR  FORCE  

3005   ,3010   3016 

103c  103a 

BPA— HOT  SPRINGS  SUBSTATION 

HWY  28,  S.  OF  HOT 

HOT  SPRINGS 

MT 

59845 

ENERGY    

103c 

TLM  COMPLEX. 

SPRINGS,  SEC  14T21N 
RW. 
SECTION  6  Tl  IN  R27E  

BLM— ILLEGAL     AIRSTRIP     JOHN 

FLATWILLOW 

MT 

INTERIOR  

103c 

GREYTAK 

BLM— JET  FUEL  REFINERY  SITE  .. 

T14NR31E4MIEOF 
MOSBY 

MOSBY  

MT 

59058 

INTERIOR  

103c,  3010 

BLM— ROUNDUP  LANDFILL  

1 .5  MILES  NORTHWEST 

ROUNDUP  

MT 

INTERIOR  

103c 

OF  ROUNDUP 

BLM— SLUICE      GULCH      LEAKING 

T6S  R15WSEC  5    

MT 

INTERIOR  

103c 

ADIT 

BLM— STEAMBOAT  POINT 

T25NR10ESEC  18  PMM 
T105R15WSEC21.22. 

LOMA  

GRANT  

MT 
MT 

59734 

INTERIOR     

103c 

BLM— THORIUM       CITY       WASTE 

INTERIOR  

3016   103c 

DUMP 

27,  28. 

BLM— TUNGSTEN  MILL  TAILINGS    . 

T45W9WSEC4,  5.  9  

GLEN  

MT 

59732 

INTERIOR  

103c 

FWS — CHARLES    M     RUSSEL   NA- 

PO BOX  110 

LEWISTOWN 

MT 

59457 

INTERIOR    

3010   103c 

TIONAL  WILDLIFE  REFUGE. 

FWS— NATIONAL  BISON  RANGE   .  . 

CNTYRD212INMOIESE 

MOIESE  

MT 

59824 

INTERIOR  

3010   103c 

LYONS  STATION 

45  Ml.  SO  OF  ENNIS  ON 
HWY  287 

ENNIS  

MT 

59749 

INTERIOR  

3010   103c 

WEST  FORK  RANGER  STATION  .... 

15  MILES  SOUTH  OF 
DARBY  MT  ON 

WEST  FORK  RS 

MT 

59829 

INTERIOR  

3010,  103c 

POPE  AIR  FORCE  BASE 

43  CES/CEV  560  INTER- 
CEPTOR RD 

POPE  AIR 
FORCE  BASE 

NC 

28308 

AIR  FORCE  

3005   3010   103c. 

3016 

ALBEMARLE       ARMY       RESERVE 

1816  E  MAIN  ST  

ALBEMARLE  

NC 

28001 

ARMY  

3010   103c 

CENTER 

ASHEVILLE  ARMY  RESERVE  CEN- 
TER. 

BREVARD  ARMY   RESERVE  CEN- 
TER 

CHARLOTTE   #1    ARMY    RESERVE 

224  LOUISIANA 

ASHEVILLE  

NC 

28806 

ARMY 

3010   103c 

E  FRENCH  BROAD  ST 

BREVARD  

NC 

28712 

ARMY 

3010   103c 

1300  WESTOVER  DR  

CHARLOTTE 

NC 

28205 

ARMY 

3010.  103c 

CENTER 

DURHAM  #1  ARMY  RESERVE  CEN- 

1228 CARROL  ST    

DURHAM  

DURHAM  

GARNER   

NC 
NC 
NC 

27701 
27701 
27529 

ARMY  3010.  103c 

ARMY 

ARMY 

TER 
DURHAM  #2  ARMY  RESERVE  CEN- 

724 FOSTER  ST    

3010    103c 

TER 
GARNER          ARMY          RESERVE 

2017  GARNER  ST  

3010    103c 

CENTER 

GREENSBORO     ARMY     RESERVE 

1120  CHURCH  ST  

GREENSBORO 

NC 

27405 

ARMY 

3010   103c 

CENTER 

GREENVILLE      ARMY      RESERVE 

1391  N  MEMDR  

GREENVILLE 

NC 

27834 

ARMY  : 

3010   103c 

CENTER. 

HICKORY    ARMY    RESERVE    CEN- 
TER 
HIGH  POINT  ARMY  RESERVE  CEN- 

1500 12TH  STREET  NW     . 

HICKORY   

NC 

28601 

ARMY 

3010   103c 

156PARRIS  AVE  

HIGH  POINT 

NC 

28307 

ARMY  

3010   103c 

TER. 
LUMBERTON      ARMY      RESERVE 

1400  CARTHAGE  RD 

LUMBERTON 

NC 

28358 

ARMY 

3010   103c 

CENTER. 

MOREHEAD  CITY  ARMY  RESERVE 

405  FISHER  ST  

MOREHEAD  CITY 

NC 

28557 

ARMY 

3010   103c 

CENTER 

RALEIGH    ARMY    RESERVE    CEN- 
TER 
ROCKY   MOUNT  ARMY   RESERVE 

3115  WESTERN  BLVD  

RALEIGH  

NC 

27606 

ARMY 

3005   3010    103c 

804  FAIRVIEW  RD 

ROCKY  MOUNT 

NC 

28701 

ARMY 

3010   103c 

CENTER 

SALISBURY  ARMY  RESERVE  CEN- 

1825 WOODLEAF  RD,  PO 

SALISBURY 

NC 

28114 

ARMY 

3010    103c 

TER 

BOX  1927. 

TARHEEL  ARMY  MISSILE  PLANT  ... 

204  GRAHAM-HOPEDALE 
ROAD 

BURLINGTON 

NC 

27215 

ARMY  ...., 

103c 

WILMINGTON      ARMY      RESERVE 

2144  LAKESHORE  DR   

WILMINGTON 

NC 

28401 

ARMY  

3010   103c 

CENTER. 

NATIONAL    INSTITUTE    OF    ENVI- 

S ON  ALEXANDER  DR  

RESEARCH  TRI- 

NC 

27709 

HEALTH  AND  HUMAN 

3005   3010    103c 

RONMENTAL  HEALTH  SCIENCE. 

ANGLE  PARK 

SERVICES 

BOGUE  BURN  PIT  MARINE  CORPS 

MCALF  BOGUE  

MOREHEAD  CITY 

NC 

28557 

NAVY 

3016   103c 

AUXILARY  LANDING  BOGU. 

HARVEY    POINT   DEFENSE   TEST- 

RT5   

HERTFORD  

NC 

27944 

NAVY  

103c.  3010 

ING  ACTIVITY. 

1 

1 
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Facility  name 


Facility  address 


City 


State 


Zip  code 


Agency 


Reporting 
mechanism 


FAA— RALEIGH  DURHAM  INTER- 
NATIONAL AIRPORT 

FORT  MACON  COAST  GUARD 
STATION 

NORTH  DAKOTA  AGRICULTURAL 
EXPERIMENT  STATION 

NORTHERN  GREAT  PLAINS  RE 
SEARCH  LABORATORY 

MINOT  AIR  FORCE  BASE 

GRAND    FORKS    DEFENSE     FUEL 

SUPPORT  POINT 
SECTION  5  IMPOUNDMENT 

BAYONNE  MILITARY  OCEAN  TER- 
MINAL 

BRITTON  ARMY  RESERVE  CEN- 
TER 

CAVEN  POINT  ARMY  RESERVE 
CENTER 

FORT  MONMOUTH  

FORT  MONMOUTH  EVANS  AREA 
#1 

KILMER  ARMY  RESERVE  CENTER 

PEDRICKTOWN  SUPPORT  FACIL- 
ITY 

STORCH  ARMY  RESERVE  CEN- 
TER 

STRYKER  ARMY  RESERVE  CEN- 
TER 

NOAA-NMES/NEFC  

NEW    BRUNSWICK    LABORATORY- 

ERDA 
RARITAN  DEPOT     

CLARKSON       FISHER       FEDERAL 

BUILDING  &  COURTHOUSE 
RARITAN  DEPOT 

SOMERVILLE  DEPOT       


FWS— BARNEGAT  DIVISION 

EDWIN  B   FORSYTHE  NWR 

FWS— GREAT  SWAMP  NATIONAL 
WILDLIFE  REFUGE 

NPS— GATEWAY  NATIONAL  REC- 
REATIONAL AREA 

NPS— MORRISTOWN  NATIONAL 
HISTORICAL  PARK 

TRENTON  NAVAL  AIR  WARFARE 
CENTER,  AIRCRAFT  DIV 

BELLMAWR  VEHICLE  MAINTE- 
NANCE FACILITY 

SANDY  HOOK  COAST  GUARD 
STATION 

EAST  ORANGE  MEDICAL  CENTER 

HILLSBOROUGH  SUPPLY  DEPOT 

LYONS  HOSPITAL 

CIBOLA    NF     COBB    RESOURCES 

CORPORATION 
JORNADA  EXPERIMENTAL  RANGE 
LINCOLN  NF    HIGH  ROLLS  MINING 

DISTRICT 
SANTA  FE  NF   LA  BAJADA  MINE  .. 

MELROSE  RANGE 

FORT  WINGATE  DEPOT  ACTIVITY 


GAS8UGGY 


LOVELACE       INHALATION      TOXI- 
COLOGY RESEARCH  INSTITUTE 
BLM— AMAX  CHEMICAL  COMPANY 
BLM— ANTHONY  LANDFILL 


BLN*— ARTESIA  LANDFILL 
BLM— BLANCO  LANDFIU  . 


RALEIGH  

NC 

PO  BOX  237    

i 

ATLANTIC 
1       BEACH 

NO 

'505  W   COLLEGE  ST 

FARGO            .   ... 

NO 

PO  BOX  4S9   HWY  6  S 

MANDAN  

ND 

41  CSG,CC 

MINOT  AFB 

ND 

GRAND  FORKS  AFB  42ND 

GRAND  FORKS 

ND 

STREET 

SW  •  .  NW  •  4  SE  '  4  OF 

GLENVIL  TOWN- 

NE 

SEC  5 

SHIP 

FOOT  OF  32ND  STREET 

BAYONNE   

NJ 
NJ 

39TH  ST  i  FEDERAL  ST 

CAMDEN  

1  CHAPEL  AVENUE 

JERSEY  CITY 

NJ 

TINTON  &  PINEBROOK 

TINTON  FALLS 

NJ 

MARCONI  ROAC      

WALL  TOWNSHIP 
EDISON 

NJ 
NJ 

BLDG  '007 

ROUTE  130  &  ARTILLERY 

PEDRICKTOWN 

NJ 

AVE 

SHORE  RD  &  DOLPHIN 

NORTHFIELD 

NJ 

NORTHFIELD 

2150  NOTTINGHAM  WAY 

TRENTON   

NJ 

SANDY  HOOK  LABORA- 

HIGHLANDS 

NJ 

TORY 

986  JERSEY  AVENUE 

NEW  BRUNS- 
WICK 

NJ 

470O  WOODBRIDGE  AVE- 

EDISON      

NJ 

NUE 

402  E  STATE  SI"     

TRENTON   

EDISON         

NJ 
NJ 

4700  WOODBRIDGE  AVE 

NUE 

ROUTE  206    

SOMERVILLE 
BARNEGAT 

NJ 
NJ 

PO  BOX  544    

RD  1    BOX  152 

BASKING  RIDGE 

SANDY  HOOK- 
BROOKLYN 

NJ 
NJ 

FORT  HANCOCK    

WASHINGTON  PLACE 

MORRISTOWN 

NJ 

PARKWAY  AVE 

TRENTON   

NJ 

421  BENIGNO  BLVD  & 

BELLMAWR 

NJ 

HAAG  AVE 

HARTSHORNE  DRIVE 

HIGHLANDS 

NJ 

TREMONT  AVE       

EAST  ORANGE 
HILLSBOROUGH 

NJ 
NJ 

ROUTE  206 

TWP 

KNOLLCRAFT  ROAD 

LYONS 

NJ 

CIBOLA  NATIONAL  FOR- 

MAGDALENA 

NM 

EST 

1700  JORNADA  ROAD 

LAS  CRUCES 

NM 

3  3  M  S  OF  INTER   OF  W 

HIGH  ROLLS 

NM 

US  82 

1  25  Ml  UPSTREAM  FROM 

LA  BAJADA  

NM 

LA  BAJADA 

25  Ml  W  OF  CANNON  AFB 

MELROSE   

NM 

10  MILES  EAST  OF  GAL- 

GALLUP        

NM 

LUP  ON  1-10 

T29N.  R4W    S36    55  M  E 

DULCE (NEAR) 

NM 

OF  FARMINGTON 

BLDG   9200   KIRTLAND 

ALBUQUERQUE 

NM 

AFB  EAST 

EDDY  COUNTY 

ARTESIA   

NM 

T26S  R4E  SEC30NW'4  ■^ 

ANTHONY  

NM 

E'?  OF  LOT  2 

T17SR25ESEC10       

ARTESIA   

BLANCO  

NM 
NM 

T29NR10WSEC13  

28512 

58105 
58554 
58705 
58201 


07002 

08105 

07305 

07724 

07719 

08817 
08067 

08225 

08619 

07732 

08903 

08817 

08608 

08817 

08876 

08005 

07920 

07732 

07960 

08628 

08099 

07732 

07019 
08853 

07939 
87825 

88001 
88325 


88124 
87310 


87185 

88201 
88021 

88210 
87412 


TRANSPORTATION 

1  103a 

TRANSPORTATION 

3010.  103c 

AGRICULTURE  

3010.  3016.  103c 

AGRICULTURE  

3016,  103c 

AIR  FORCE      

3005,  3010,  3016 

103c 

DEFENSE  LOGISTICS 

3010,  3016,  103c 

AGENCY 

AGRICULTURE  

103c 

ARMY        

3005.  3010  3016 

103c,  103a 

ARMY        

3010   103c 

ARMY     

3010  103c 

ARMY         

3010  3016  103c 

103a 

ARMY  

3010.  3016,  lO.'lc 

ARMY  

3010 

ARMY           

3010  103c 

ARMY  

3010.  103c 

ARMY      

3010.  103c 

COMMERCE         .  .       . 

3005  3010  103c 

ENERGY  

3016.  103c 

EPA  

3005.  3010,  3016, 

103c 

GENERAL  SERVCIES 

3010 

ADMINISTRATION 

GENERAL  SERVICES 

3005,  3010,  3016, 

ADMINISTRATION 

103c 

GENERAL  SERVICES 

103c,  3010 

ADMINISTRATION 

INTERIOR 

3016.  103c 

INTERIOR  

3016,  103c,  3010 

INTERIOR  

3010,  3016,  103c 

INTERIOR  

103c 

NAVY  

3005,  3010,  3016, 

103c,  103a 

POSTAL  SERVICE 

3010 

TRANSPORTATION    . 

3010,  103c 

VETERANS  AFFAIRS 

3010,  103c 

VETERANS  AFFAIRS 

103c,  3010 

VETERANS  AFFAIRS 

3010,  103c 

AGRICULTURE  

103c.  3016 

AGRICULTURE  

3016 

AGRICULTURE  

103c.  3016 

AGRICULTURE  

103c 

AIR  FORCE  

3005,  3010,  3016 

ARMY      

3005,  3010.  3016, 

103c 

ENERGY  

103c 

ENERGY  

103c,  3016,  3010 

INTERIOR  

103c,  3016 

INTERIOR  

103c,  3016 

INTERIOR  

103c.  3016 

INTERIOR  

103c,  3016 
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Facility  nan% 


Facility  address 


City 


State 


Zip  code 


Agency 
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BLM— BLOOMFIELD  LANDFILL  

BLM— BLUE  CANYON  ALLOTMENT 
BLM— CARLSBAD  LANDFIU  


BLM— CHAPARRAL  LANDFILL  

BLM— EDDY  POTASH  COMPANY  .  . 

BLM— ESPANOLA  LANDFIU  

BLM— HATCH  LANDFILL  

BLM— HILL  LANDFILL  

BLM— HYDE  MINE  

BLM— INTERNATIONAL      MINERAL 

AND  CHEMICAL. 
BLM— KERR       MCGEE       POTASH 

COMPANY 

BLM— KIRTLAND  LANDFIU 

BLM— MESA  LANDFILL  

BLM— LA  UNION  LANDFIU  

BLM— LAS  CRUCES  LANDFIU  

BLM— LEMITAR  LANDFILL  

BLM— MESILLA  DAM  LANDFILL  

BLM— MESQUITE  LANDFIU 

BLM— NATIONAL  POTASH  COM- 
PANY. 

BLM— OROGRANDE  LANDFIU  

BLM— SAN  ANTONIO  LANDFIU  

BLM— SOUTH  FARMINGTON  LAND- 
FILL. 

BLM— STANDARD  TRANSPIRE 

CORP.. 

BLM— THOREAU  LANDFIU  

BLM— VELARDE  LANDFIU 

BLM— WASTE  ELEC.  TRANS- 
FORMER SITE  NO.  1 

BLM— WATERFLOW  LANDFILL  

ALBUQUERQUE  HOSPITAL  

TONOPAH  TEST  RANGE  


BLM— AARON  MINING  

BLM— AU  MINERALS  INC.  ... 
BLM— AMERICAN    BORATE 

PANY 
BLM— ANTELOPE     VALLEY 

TICIDE  SITE. 
BLM— ARGENTUM  MIU 


COM- 


PES- 


BLM— AUSTIN  WEU  

BLM— BAR  RESOURCES  INC. 
BUCKHORN  MINE. 

BLM— BUNKER  HILL  COMPANY'^ 

BLM— CANDELARIA  PARTNERS 
QMC 

BLM— CARLIN  GOLD  MINE  

BLM— CHROMAUOY  MINING  & 
MILLING. 

BLM— CHROMAUOY  MINING  & 
MIUINQ. 

BLM— CLOSED  CALIENTE  LAND- 
FILL. 

BLM— CORTEZ  JOINT  VENTURE  .,„ 

BLM— CRESCENT  MINING  LTD 
(REST  MINE). 

BLM— CRESCENT  VALLEY  MIU 


BLM— CYPRUS  MINING  CORP 

BLM— D&2  EXPLORATION  COM- 
PANY. 

BLM— DEE  GOLD  MINING  COM- 
PANY 

BLM— DOUBLE  EAGLE  INC., 
LOWER  ROCHESTER. 

BLM— DOUGLAS  COUNTY  LAND- 
FILL. 

BLM— DRESSER  MINERALS, 

GREYSTON  MINE, 

BLM— DUVAL  CORP  MINE  SITE    ... 

BLM— EISMAN  CHEMICAL  COM- 
PANY 


T29N,  R11W,  SEC34 

T20SR5WSEC8    

T21S,  R27E.  S27,  W  5. 

SEV4,  SWV4. 
T26SR5ESEC14 
3071  POTASH  MINE 

ROAD, 
T20N  R9E  SEC  6N  MPH 
T19S.  R3W,  SEC4,  LOT1 
T22SR1 ESECS344NMPH 

35/32/46  4  108/41/26  

P.O.  80X71  


LEE  COUNTY  

T30NR14WSEC31  

T25S,  R2E,  SEC34  

T27SR3ESEC18  DONA 
ANA  CO. 

T23SR2ESEC11  

T2SR1WSECS13&24 

T24W,  R1E,  SEC14  

T24SR3ESEC29NMPH 
EDDY  &  LEE  COUNTYS 


T22SR8ESEC1 4SWSESW 

T5SR1ESEC6NMPH  

T29,  R13W,  SEC20  


SO.  OF  ALAMOGORDO, 

NM  ON  HWY  54. 
T1 4NR1 3WSEC20NMPH 
T22NR9ESEC20NMPH  . 
T4SR1WSEC17.20  


T30  NR  16W  SEC  35 
2100  RIDGECREST  .. 

140  Ml  NW  OF  LAS 
VEGAS. 

T28NR4ESEC9  

T12NR46ESEC10  

T18SR49ESEC1   


T25NR42ESEC18  

NE '/.SEC  17T3N  R36E 


T40NR35ESEC32 
T26NR49ESEC30 


T1NR67ESEC29  

T34NR35ESEC2233435 


T35NR50ESEC14 
T42NR63ESEC11 


T42NR62ESEC17  . 
T3S,  R67E,  SEC28 


T27NR47ESEC13 
T28SR1ESEC31 

T29NR48ESEC24 

T13NR46ESEC18 
T28NR34ESEC32 


T37NR50ESEC6  

T28NR34ESEC18  

T12NR21ESEC18  

T28NR46ESEC16  

T31NR43ESEC23,  24,  25 
T34NR62ESEC32  


BLOOMFILED 

HATCH   

CARLSBAD  ... 


CHAPARRAL 
CARLSBAD  .. 

ESPANOLA  .. 

HATCH  

HILL  

GALLUP  

CARLSBAD  .. 


HOBBS 


KIRTLAND 
LA  MESA  .. 
U  UNION 


LAS  CRUCES 

LEMITAR    

MESILLA  

MESQUITE  .... 
CARLSBAD  ... 


OROGRANDE 
SAN  ANTONIA 
FARMINGTON 

ALAMOGORDO 


THOREAU  . 
VELARDE  . 
SOCORRO 


WATERFLOW    .. 
ALBUQUERQUE 

TONOPAH  


ESMERELDA 

NYE  

NYE   


LANDER 


ESMERELDA 

COUNTY. 
NUMBOLDT  . 
CARLIN  


LINCOLN 
MINA  


CARLIN 
ELKO  ,.. 


ELKO 


LINCOLN  COUN- 
TY 
BEOWAWE 
SEARCHLIGHT    . 

CRESCENT  VAL- 
LEY. 

NYE   

LOVELOCK  


ELKO 


LOVELOCK  

GARDNERVILLE 

BATTLE  MOUN- 
TAIN. 

BATTLE  MOUN- 
TAIN. 

CARLIN  


NM 
NM 
NM 

NM 
NM 

NM 
NM 
NM 
NM 
NM 

NM 

NM 
NM 
NM 

NM 
NM 
NM 
NM 
NM 

NM 
NM 
NM 

NM 

NM 
NM 
NM 

NM 
NM 

NV 

NV 
NV 
NV 

NV 

NV 

NV 
NV 

NV 
NV 

NV 
NV 

NV 

NV 

NV 
NV 

NV 

NV 
NV 

NV 

NV 
NV 
NV 
NV 
NV 


87413 
87937 
88220 


88220 

87532 
87937 

87301 
88220 

88240 

87412 
88044 
88021 

88001 


87582 
67801 

87421 
87106 

89049 

89421 
89045 
89020 


98445 
89822 

89043 
89422 

89822 
89801 

89801 

89008 

89821 
89046 

89821 

89045 
89419 

89801 

89419 

89410 

89820 

89820 

89822 


INTERIOR 
INTERIOR 
INTERIOR 

INTERIOR 
INTERIOR 

INTERIOR 
INTERIOR 
INTERIOR 
INTERIOR 
INTERIOR 

INTERIOR 

INTERIOR 
INTERIOR 
INTERIOR 

INTERIOR 
INTERIOR 
INTERIOR 
INTERIOR 
INTERIOR 

INTERIOR 
INTERIOR 
INTERIOR 

INTERIOR 

INTERIOR 
INTERIOR 
INTERIOR 


INTERIOR 
VETERANS  AFFAIRS 


ENERGY 

INTERIOR 
INTERIOR 
INTERIOR 

INTERIOR 

INTERIOR 

INTERIOR 
INTERIOR 

INTERIOR 
INTERIOR 

INTERIOR 
INTERIOR 

INTERIOR 

INTERIOR 

INTERIOR 
INTERIOR 


3016  103c 
103c,  3016 
103c.  3016 

103c,  3016 
103c,  3016 

103c,  3016 
103c,  3016 
103c,  3016 
103c,  3016 
103c  3016 

103c 

3016,  103c 
103c,  3016 
3016,  103c 

3016,  103c 
103c,  3016 
103c.  3016 
103c,  3016 
103c,  3016 

103c,  3016 
103c,  3016 
3016.  103c 

103c.  3016 

I  103c,  3016 
j  103c  3016 
'  103c 

103c,  3016 
3005  3010.  3016 

103c 
3005,  3010,  103c. 

103a  3016 
103c 
103c 
103c 

103c.  3016 

103c 

103c 
103c 

103c.  3016 
3010,  103c 

103c 

103c 

103c 

103c 

3010,  103c 
103c 


INTERIOR    103c 


INTERIOR 
INTERIOR 

INTERIOR 

INTERIOR 

INTERIOR 

I  INTERIOR 

INTERIOR 

INTERIOR 


103c 

103c 

103c 

103c 

103c 

103c,  3010 

103c 

103c 
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Facility  name 


BLM— ELY  CRUDE  OIL  COMPANY 
BLM— IMCO  SERVICES  iNC 

BLM— INTERMOUNTAIN  EXPLO- 
RATION 

BLM— JUPITER  GOLD  COMPANY 

BLM— KEMCO  BUSTER  MINE  

BLM— MCDERMITT  MINE  

BLM— MINERALS  CONCENTRATES 

BLM— MINERALS  MANAGEMENT 
INC  — ARGENTUM  MILL 

BLM— MONELLO  SHELLITE     

BLM— MT   HOPE  MINE  

BLM— MULTI-METALLICS  INC 

BLM— NEW  PASS  RESOURCES 
INC 

BLM— ORMSBY  LANDFILL      

BLM— OSAGE  MILL  SITE  


Facility  address 


T9NR57ESEC35 
T28NR44ESEC4  AND 

T28NR46ESEC32 
T26SR64ESEC9 


City 


State 


Zip  code 


Agency 


T33NR37ESEC1      

T5SR39ESEC25   26 
T47NR37ESEC20212729 
T35NR37ESEC12 
T3NR36SSEC65— BE 

TWEEN  HWY  6  S  95 
T40NR69ESEC34 

T22NR51EbEC12  

T37NR1ESEC25     „ 

T20NR40ESEC10  , 


BLM— OUINN  RIVER  VALLEY  

BLM— SEARCHLIGHT  LANDFILL 
BLM— SILVERADO  MILL  SITE 

BLM— SMOKEY      VALLEY      MINING 

COMPANY 
BLM— STANDARD  GOLD  MINE 
BLM— UNION       CARBIDE        CORP 

(EMERSON  MINE; 
BLM— UNION  PACIFIC  R/W 
BLM— UNIVERSAL  GAS  INC 
BLM— UTAH  INTERNATIONAL  INC 
BLM— VETA        GRANDE        MINING 

COMPANY 
BLM— WEST    COAST    OIL    &    GAS 

CORP 

BLM— WESTERN  WINDFALL  LTD 
PLUM     ISLAND     ANIMAL     DISEASE 

CENTER 
HANCOCK  FIELD     

NIAGARA    FALLS    AIR    FORCE    BE 

SERVE  FACILITY 
PLANT  #38  

PLANT  #59 

STEWART   AIR    NATIONAL    GUARD 

BASE 
Y0UNG3T0WN  TEST  ANNEX 

AMHERST    ARMY    RESERVE    CEN 

TER 
BELLMORE   MAINTENANCE   FACIL 

ITY 
ELIHU      ROOT      ARMY      RESERVE 

CENTER 

FLOYD  ANNEX  SITE        

FORT  HAMILTON     

FORT  TOTTEN        

NIAGARA  FALLS  FACILITY 

PFC  CHARLES  DEGLOPPER  ARMY 

RESERVE  CENTER 
ROCHESTER       COMBINED       SUP 

PORT   SHOP   4    US   FISCAL   OF- 
FICE 
ROOSEVELT       ARMY       RESERVE 

CENTER 
SAGE  COMPLEX 

STEWART  ANNEX  SUBPOST 


T15NR20-21ESEC1 

7700  HWY  50E 
T24S  R67E  S27  NE 

T43NR36ESEC18    ,., 


12 


ELY 

BATTLE  MOUN- 
TAIN 
BOULDER  CITY 

WINNEMUCCA 

GOLDFIELD 

MCDERMITT 

HUMBOLDT 

COLUMBUS 

MARSH 
MONTELLO 
ELY 

WINNEMUCCA 
AUSTIN 

CARSON  CITY 


T29S  R63E  SI  2 

TiBN  R55E  S19   20  Ml  N 

OF  EUREKA 
T10NR44ESEC18-20   29 


T30NR33ESEC1 
T3SR56ESEC26 


SW       SANDY  VALLEY 


HUMBOLDT 
COUNTY 
SEARCHLIGHT 
EUREKA 


T8SR67ESEC23    ..„ 

R35NR50ESEC10  

T34NR34ESEC35   36 

T11NR21ESEC3   4    9 

HWY  396S 
T19NR22ESEC26   36   20 

Ml  E  OF  RENO  OFF 

HWY  80 

T18NR53ESEC1    2  

PLUM  .SLAND         


TAFT  "AND  THOMPSON 

ROADS 
914  TAGDE  PO  BOX  F 

LASALLE  STATION 
PORTER  &  BALMER  RDS 


600  MAIN  STREET   

STEWART  INTER- 
NATIONAL AIRPORT 
BALMER  RD  


100  N  FOREST  RD  .... 

2:'55  MAPLE  AVE 

96  BURRSTONE  RD  . 

KOENING  ROAD    

(^T  HAMILTON         

BAYSIDE 

9400  PORTER  ROAD 

2393  COLLIN  BLVD 

1500  HENRIETTA  RD 


ROUND  MOUN- 
TAIN 
I  IMLAY        

•  LINCOLN   

I 

LINCOLN   , 

EUREKA    , 

IMLAY 
GARDNERVILLE 

STOREY  COUN 

TY 

EUREKA 
I  ORIENT  POINT 

NORTH  SYRA 

CUSE 
NIAGARA  FALLS 

lAP 
PORTER  rWP 

JOHNSON  CITY 
NEWBURGH 

,  PORTER  CEN- 
I       TER 
BUFFALO 


BELLMORE 
UTICA 


TSG   H  C    LOCKWOOD  ARMY   RE- 
SERVE CENTER 
WATERVLIET  ARSENAL  :.. 

WEBSTER     ARMY     MAINTENANCE 
SUPPORT  ACTIVIT-7  | 


10'  OAK  ST   

510  STEWART  OR  W 

USMA  NEWBURG  LAND 
FILL    STEWART  AIR 
PORT   RT  17 

111  FINNEY  BLVD 

BROADWAY    

517  OLD  RIDGE  ROAD 


FLOYD 
BROOKLYN 
QUEENS 
NIAGARA  FALLS 
TONAWANDA 

ROCHESTER 


HEMPSTEAD 

NORTH  SYRA- 
CUSE 
NEWBURG 


MALONE    

WATERVLIET 
WEBSTER 


NV 
NV 

NV 

NV 
NV 
NV 
NV 
NV 

NV 
NV 
NV 
NV 

NV 

NV 

NV 

NV 
NV 

NV 

NV 
NV 

NV 
NV 
NV 
NV 

NV 


NV 
NY 

NY 

NY 

NY 

NY 
NY 

NY 

NY 

NY 

NY 

NY 
NY 
NY 
NY 
NY 

NY 

NY 
NY 
NY 

NY 

NY 
NY 


89301 

INTERIOR 

89620 

INTERIOR 

89005 

INTERIOR 

89445 

INTERIOR 

89013 

INTERIOR 

89421 

INTERIOR 

89445 

INTERIOR 

89010 

INTERIOR 

89830 

INTERIOR 

89301 

INTERIOR 

89445 

INTERIOR 

89310 

INTERIOR 

89701 

INTERIOR 

89019 

INTERIOR 

89445 

INTERIOR 

89046 

INTERIOR 

89316 

INTERIOR 

89045 

INTERIOR 

89418 

INTERIOR 

89001 

INTERIOR 

89008 

INTERIOR 

89316 

INTERIOR 

89418 

INTERIOR 

89410 

INTERIOR 

89400 

89316 

11957 

13212 
14304 

14131 

13790 
12550 

14131 

14221 

11710 

13502 

13440 
11252 
11359 

14150 

14623 

11550 
13212 
12550 


INTERIOR 


INTERIOR 
AGRICULTURE 

AIR  FORCE 

AIR  FORCE 

AIR  FORCE 

AIR  FORCE       ., 
AIR  FORCE       .. 


AIR  FORCE 
ARMY 

ARMY       

ARMY     


ARMY 
ARMY 
ARMY 
ARMY 
ARMY 

ARMY 


ARMY 
ARMY 
ARMY 


12953         t  ARMY 
12189  ARMY 

14580  ARMY 


Reporting 
mechanism 


103c 
103c 

103c 

103c 
103c 

103c.  3010 
103c 
103c 

103c 
103c 
103c 
103c 

103c 

103c 

103c,  3016 

103c 
3016,  103c 

103c 

103c 

103c 

3016,  103c 

103c 

103c 

ioac 

3010,  103c 


103c 

3016,  103c,  3010 

3010,  3016,  103c. 

3005 
3005,  3010.  3016, 

103c 
3005.  3010  3016, 

103c 
3016,  103c,  3010 
103c,  3010,  3016 

103c,  3016 

3010.  103c 

3010,  3016,  103c 

3010.  103c 

103c 

3010,  103c  3016 

3010.  103c.  3016 

103a 

3010.  103c 

103c,  3010 

3010,  103c 
3010  103c 
3016.  3010,  103c 

3010.  103c 

3005.  3010.  3016, 

103a,  103c 
3010,  103c 


Federal  Register/ Vol.  65,  No.  251 /Friday,  December  29,  2000 /Notices 


83241 


Federal  Agency  Hazardous  Waste  Compliance  Docket  NFRAP  Status  Facilities — Continued 


Facility  name 

Facility  address 

City 

State 

Zip  code 

Agency 

Reporting 

mechanism 

WEST  POINT  MILITARY  ACADEMY 

RT9W-BLDG733 

WEST  POINT  

NY 

10996 

' ARMY 

3005.  3010  3016, 

1 

103c,  103a 

YOUNGSTOWN  WEEKEND  TRAIN- 

BALMER RD 

YOUNGSTOWN  . 

NY 

14174 

ARMY   

103c.  3016 

ING  SITE. 

VERONA     DEFENSE     FUEL    SUP- 

MAIN ST 

VERONA  

NY 

13478 

DEFENSE  LOGISTICS 

3010.  3016,  103c 

PORT  POINT. 

AGENCY 

COLONIE  INTERIM  STORAGE  SITE 

1130  CENTRAL  AVE 

COLONIE  

NY 

12205 

ENERGY  

3005,  3010  3016 

103c 
3005,3010  3016 

KNOLLS    ATOMIC     POWER     LAB- 

ATOMIC PROJECT  ROAD 

WEST  MILTON 

NY 

12020 

'i  ENERGY  

ORATORY— KESSELRING  SITE. 

103c,  103a 

KNOLLS    ATOMIC     POWER     LAB- 

2401 RIVER  RD  

NISKAYUNA  

NY 

12309 

i  ENERGY  

3005,  3010,  301* 

ORATORY-KNOLLS  SITE. 

103c 

NIAGARA  FALLS  STORAGE  SITE     . 

1397  PLETCHER  ROAD 

LEWISTOWN 

NY 

14092 

ENERGY 

3016,  103c 

BROOKLYN  INFORMATION  AGEN- 

29TH &  3RD  AVE,  DOOR 

BROOKLYN  

NY 

11232 

GENERAL  SERVICES 

3010,  103c 

CY 

15. 

ADMINISTRATION 

EMMANUEL     CELLARD     FEDERAL 

225  CADMAN  PLAZA  

BROOKLYN  

NY 

11201 

GENERAL  SERVICES 

3010,  103c 

BUILDING. 

ADMINISTRATION 

FEDERAL  BUILDING 

252  7TH  AVE  

NEW  YORK  

NY 

10001 

GENERAL  SERVICES 
ADMINISTRATION 

3010,  103c 

MERCHANDISE   CONTROL   SALES 

6  WORLD  TRADE  CEN- 

NEW YORK  

NY 

10048 

GENERAL  SERVICES 

3010   103c 

SECTION. 

TER. 

ADMINISTRATION 

NEW  YORK                                   .     . 

201  VARICK  ST 

NEW  YORK  

NY 

10014 

GENERAL  SERVICES 
'•      ADMINISTRATION 

3010   103c 

FWS— IROQUOIS  NATIONAL  WILD- 

PO BOX  517  

ALABAMA  

NY 

14003 

INTERIOR 

3016.  103c 

LIFE  REFUGE 

1 

FWS-MONTEZUMA         NATIONAL 

3395  ROUTE  5  &  20  EAST 

SENECA  FALLS 

NY 

13148 

INTERIOR    

3010,3016   103c 

WILDLIFE  REFUGE. 

NPS— FIRE       ISLAND      NATIONAL 

120  LAUREL  STREET  

PATCHOGUE  

NY 

11772 

•  INTERIOR    

3016,  3010.  103c 

SEASHORE 

NPS— GATEWAY    NATIONAL    REC- 

FLOYD BENNETT  FIELD  .. 

BROOKLYN  

NY 

11234 

.  INTERIOR    

103c  3010 

REATIONAL  AREA. 

NPS— SARATOGA   NATIONAL  HIS- 

648RT32   

SARATOGA 

NY 

12170 

INTERIOR    

103c 

TORICAL  PARK. 

SPRINGS 

NPS— STATUE  OF  LIBERTY  NATL 

NATIONAL  MONUMENT 

LIBERTY  ISLAND 

NY 

10004 

INTERIOR  

3010 

MONUMENT:  ELLIS  ISLAND. 

LIBERTY  ISLAND. 

NPS— UNITED  NUCLEAR  

OLDRTE.  55  

PAWLING  

NY 

12564 

!  INTERIOR  

103c,  3010 

PFNN<^Yt  VANIA         AVF/FfXtNTAIN 

PENNSYLVANIA  AVE 

BROOKLYN 

NY 

11207 

INTERIOR            

3010   103c 

AVE  LANDFILLS 

SHORE  PKWY 

BROOKLYN    NAVAL   AND   MARINE 

FLOYD  BENNETT  FIELD  . 

BROOKLYN  

NY 

11234 

NAVY    

103c 

CORPS  RESERVE  CENTER. 

FORT  WADSWORTH  

FT.  WADSWORTH  

NAVSTA  NEW  YORK 

STATEN  ISLAND 
GARDEN  CITY 

NY 
NY 

10305 
11530 

NAVY  

NAVY  

3010,  103c 

MITCHEL  FIELD  HOUSING   FACIL- 

103c, 3010 

ITY 

HOUSING  OFFICE, 
BLDG.  19,  WEST  ROAD, 
MITCHEL  FIELD 

MITCHEL  MANOR  HOUSING  FACIL- 

NAVSTA NEW  YORK 

EAST  MEADOW 

NY 

11554 

NAVY  

103C 

ITY 

HOUSING  OFFICE,  85  A 
MITCHEL  AVENUE 

NEW  YORK  NAVAL  STATION  

207  FLUSHING  AVE  

BROOKLYN  

NY 

11251 

NAVY    

3010   103c 

ROCHESTER    NAVAL    INDUSTRIAL 

121  LINCOLN  AVENUE  

ROCHESTER  

NY 

14653 

NAVY    

103c 

RESERVE  ORDNANCE  PLANT. 

STAPLETON  NAVAL  STATION  

STAPLETON  

STATEN  ISLAND 

NY 

10304 

NAVY     

3010,  103c 

BINGHAMTOM  POST  OFFICE  

Ill  HENRY  STREET  

BINGHAMTON 
NEW  YORK  

NY 
NY 

13902 

10001 

POSTAL  SERVICE 
POSTAL  SERVICE 

3010   103c 

MANHATTAN   GENERAL   MAIL  FA- 

WEST 29TH  ST  AND  9TH 

3010   103c 

CILITY 

AVE 

NEWARK  POST  OFFICE    

300  S  MAIN  ST   

NEWARK  

SAUGERTIES  

EAST  MORICHES 

NY 
NY 

NY 

14513 
12477 
11940 

POSTAL  SERVICE 

TRANSPORTATION 

TRANSPORTATION 

3010 

AIDS  TO  NAVIGATION  TEAM  

7063  LIGHTHOUSE  DRIVE 
100  MORICHES  ISLAND 

3010   103c 

MORICHES         COAST         GUARD 

3010   103c 

GROUP 

RD. 

SHINNECOCK  COAST  GUARD  STA- 
TION 
SUPPORT  CENTER  GOVERNOR'S 

SHINNECOCK  STATION 

HAMPTON  BAYS 

NY 

11946 

TRANSPORTATION 

3010   103c 

C/0  US  COAST  GUARD 

GOVERNORS  IS- 

NY 

10004 

TRANSPORTATION 

3010   103c 

ISLAND 

GROUP. 

LAND. 

WEST      SAYVILLE      IFS      TRANS- 

CHERRY AVE  

WEST  SAYVILLE 

NY 

11796 

TRANSPORTATION 

3010   3016    103c 

MITTER 

CASTLE  POINT  HOSPITAL  

RTE.  9D  

CASTLE  PT 

NY 

12511 

VETERANS  AFFAIRS 

3010.  103c 

COLUMBUS        DEFENSE        CON- 

3990 E.  BROAD  ST. 

COLUMBUS   

OH 

43215 

ARMY 

3005   3010   3016 

STRUCTION  SUPPLY  CENTER. 

FRANKLIN  COUNTY 

103c 

LIMA  ARMY  TANK  CENTER  

1155  BUCKEYE  RD. 

LIMA  

OH 

45804-1898 

ARMY  

3010.  3016    103c 

ALLEN  COUNTY. 

CAESAR  CREEK  LAKE  BRIDGE  

BRIDGE  AT  CAESAR 
CREEK  LAKE 

WAYNESVILLE    . 

OH 

45068 

CORPS  OF  ENGI- 
NEERS. CIVIL 

3010 

WEST  FORK  LAKE  BRIDGE   

BRIDGE  AT  WEST  FORK 
LAKE. 

CINCINNATI  

OH 

45240 

CORPS  OF  ENGI- 
NEERS. CIVIL 

3010 

DAYTON    DEFENSE    ELECTRONIC 

1507  WILMINGTON  PIKE 

DAYTON  

OH 

45444 

DEFENSE 

3010.  3016    103c 

SUPPLY  CENTER 

MONTGOMERY  COUN- 
TY, 
4820  RIVER  RD  HAM- 

CINCINNATI DEFENSE  FUEL  SUP- 

CINCINNATI   

OH 

45233 

DEFENSE  LOGISTICS 

3010   3016    103c 

PORT  PLANT. 

ILTON  COUNTY 

AGENCY 

ANDREW  W    BREIDENBACH  ENVI- 

26 W  MARTIN  LUTHER 

CINCINNATI  

OH 

45268 

EPA  

3005,  3010   3016 

RONMENTAL  RESEARCH  CTR. 

KING  DR. 

103c 
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Facility  name 

Facility  address 

City 

State 

Zip  code 

Agency 

Reporting 
nrtechanism 

CENTER          HILL          HAZARDOUS 

WASTE  ENGRG  RESEARCH  LAB 

TESTING  AND  EVALUATION  FACIL- 

5595 CENTER  HILL  ROAD 
1600  GEST  ST          

CINCINNATI     

CINCINNATI     

SANDUSKY     

EL  RENO 
STILLWATER 

WOODWARD 
OKLAHOMA  CITY 

ENID        

OH 

OH 

OH 

OK 
OK 

OK 

OK 

OK 
OK 
OK 
OK 
OK 
OK 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 
OR 

OR 

OR 
OR 

OR 

OR 
OP 

OR 
OR 

45268 

45204 

44870 

7:VXV) 
74076 

73801 

EPA 

EPA       : 

3005.  3010.  3016. 

103c 
3006  3010  3016 

ITY 
GLENN  RESEARCH  CENTER  PLUM 

6100  COLUMBUS  AVENUE 

PO   BOX  1199 

1301  N   WESTERN  RD 

2000  18TH  STREET 
WILL  ROGERS  WORLD 

AIRPORT 
71  ABG/'DE  

NASA     

my- 

3010.  3016.  103c. 

BROOK  STATION 
GRAZINGLANDS  RESEARCH 
PLANT    SCIENCES    AND    WATER 

CONSERVATION  LABORATORY 
RANGE  AND  PASTURE  RESEARCH 
137TH  TACTICAL  AIRLIFT  WING 

AGRICULTURE  

AGRICULTURE  

AGRICULTURE  

AIR  FORCE  

103a,  3005 
3016,  103c 
3016,  103c 

103c.  3016 
103c 

VANCE  AIR  FORCE  BASE       

73702 
73503 
74361 
74063 

AIR  FORCE  

3005.  3010,  3016. 

FIELD  ARTILLERY  TNG  CT    

2930  CURRIE  RD  ATTN 
ATZR-B. 

FORT  SILL 

PRYOR  

SALLISAW 

APACHE  

INDIAHOMA 
LAKEVIEW 
LAKEVIEW 
SILVER  LAKE 
BRIDAL  VEIL 
BRIDAL  VEIL 

MADRAS   

HEBO         

ARMY  

CORPS  OF  ENGI- 
NEERS. CIVIL 

CORPS  OF  ENGI- 
NEERS. CIVIL. 

INTERIOR          

103c 
3005.3010.  3016, 

FORT  GIBSON  LAKE         

103c 
3016  103c 

ROBERT    S     KERR    LOCK    DAM    & 

STAR  ROUTE  4   

3005,  3010.  3016. 

RESEVOIR 
BIA — CADDO    COUNTY     LANDFILL 

SEj4  SEC7  T5N  R11W  SW. 

4  SEC8 
RT  1      

103c 
103c 

*1 
FWS— WICHITA    MOUNTAINS    NA- 

73552 
97630 
97630 
97638 
97010 
97010 
99741 
97122 
97452 

97440 
97386 

97627 

97603 

97459 

97103 

97014 

97503 

97812 

97210 

97058 

97068 

97405 
97058 

97045 

97060 
97333 

97918 

97532 
97459 

97814 
97914 

INTERIOR       

3016.  103c 

TIONAL  WILDLIFE  REFUGE 
FREMONT  NF    ANGEL  PEAK  MINE 

SITE 
FREMONT       NF        ANGEL       PEAK 

ROADS 
FREMONT   NF    SILVER   LAKE   R  D 

PENTA  SITE 
MT   HOOD  NF   BORROW  PIT 

T37S  R17E  S32   30  Ml  W 

OF  LAKEVIEW 
42D22M30SN 

120D45M00SW 
HWY  31    55  Ml  NW  OF 

PAISLEY 
3  Ml  SE  OF  CITY    TIN 

R6E  S31 
TIN  R6E  S7  FS  RD  1509 

3  Ml  SE  OF  CITY 
T12S  R14E  334     

AGRICULTURE 
AGRICULTURE 
AGRICULTURE 
AGRICULTURE 
AGRICUL    jRE 
AGRICULTURE 
AGRICULTURE 
AGRICULTURE 

AGRICULTURE 
AGRICULTURE 
AIR  FORCE          

103c 

103c 

103c,  3010,  3016 

103c 

MT   HOOD  NF   SITE  B   

103c 

OCHOCO     NF      CROOKED     RIVER 

3010   103c 

GRASSLANDS 
SIUSLAW      NF       MT       HEBO      AIR 

8  Ml  E    OF  HWY  22 

FS  RD  1806-433    SPUR 
4^7   44D02M01SN 
'22D35M06SW 

HIGHWAY  '25  35  Ml  E  OF 

Cv 
443'   HWV  20            

103c  3010  3016 

FORCE  STATION 
WILLAMETTE    NF     LOWELL    RANG- 
ER STATION 

WILLAMETTE     NF      SHINY     ROCK 

LOWELL   

EUGENE    

3010,  103c 
3016   103c 

MINE 
WILLAMETTE    NF     SWEET    HOME 

SWEET  HOME 

KENO 

KLAMATH  FALLS 

NORTH  BEND 

ASTORIA       

CASCADE 

LOCKS 

MEDFORD 

ARLINGTON 

PORTLAND 

THE  DALLES 

WEST  LINN 

EUGENE  

103c 

WORK  CENTER 
KENO  AIR  FORCE  STATION    

HAYMAKER  MT  RD  PEAK 

END  OF  RD 
JOE  vVRlGHT  RD    5  Ml  S 

OF  CITY 
T25S  R13W  SEC9 

HWV  JC  i  MARITIME  RD 

T2N  R^E  S22  SW^    wViL 

LAMETTE  MERIDIAN 
27  Ml  N  OF  CITY 

84  '  J  Ml  W  OF  EXIT  147 

8010  NW  ST  HELENS  RD 

EXIT  i8          

3010   103c 

KINGSLEY  FIELD     

AIR  FORCE 

3010  3016   103c 

NORTH       BEND      AlP       NATIONAL 

AIR  FORCE 

103c 

GUARD  STATION 
ASTORIA  FIELD  OFFICE          

CORPS  OF  ENGI- 
NEERS CIVIL 

CORPS  OF  ENGI- 
NEERS CIVIL 

CORPS  OF  ENGI- 
NEERS, CIVIL 

CORPS  OF  ENGI- 
NEERS CIVIL 

CORPS  OF  ENGI- 
NEERS. CIVIL 

CORPS  OF  ENGI- 
NEERS  CIVIL 

CORPS  OF  ENGI- 
NEERS CIVIL 

ENERGY 

ENERGY  

ENERGY  

ENERGY  

EPA          

3010  3016   103c 

BRADFORD  ISLAND  LANDFILL 
ELK  CREEK  DAM  PROJECT 
PORTLAND  3  MiLE  CA.NrON  Sl^^E 
PORTLAND  MOORINGS 

103c 
103c 

3010   103c 
3010    103c 

THE  DALLES  DAM  ._..   .._ 

3010    103c 

WILLAMETTE  FAc^S  LOCKS    

WEST  LINN  

103c   3016 

BPA— ALVEY  SUBSTATION 

86000  FRANKLIN  

3010   103c 

BPA— CELILO     CONVERTER     STA 
TION 

BPA— OREGON          CiTV           SUB- 
STATION   OSTRANDER 

BPA— TROUTDALE  SUBSTATION 

CORVALLIS  ENVIRONMENTAL  RE- 

3920 COLUMBIA  VIEW  DR 

E 
16885  EADEN  ROAD 

SUNDIAL  RD           

20C'  SW  35TH  ST   

THE  DALLES 

OREGON  CITY 

TROUTDALE 
CORVALLIS 

VALE         

3010,  103c 

103a,  103c 

3010   103c 
3010   103c 

SEARCH  LABORATORY 
BLM— LYTLE  BOULEVARD  DUMP 

T19S  R46E  S31  S  1208 

R46E  331 
T35SR6WSEC27  

INTERIOR            

3016   103c 

BLM— MERLIN  LANDFILL 

MERLIN 
NORTH  BEND 

BAKER      

INTERIOR 

3016   103c 

BLM— MIDDLE     CREEK     BATTERY 

T273  R1  iW  Si  3    

INTERIOR           

103c 

DUMP  SITE 
BLM— WINEXCO  MILLSITE 

T9SR42ESEC8 
T15SR46ESEC35   LOTSl  2 

INTERIOR 

3016   103c 

BLM— SLIDES  DUMP  SITE 

ONTARIO   

INTERIOR        

3016   103c 
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Facility  name 


BLM— VALE  CITY  DUMPSITE  

BLM— ALBANY  RESEARCH  CEN- 
TER, 

NPS— CRATER  LAKE  NATIONAL 
PARK 

TONGUE  POINT  JOB  CORPS  CEN- 
TER 

ASTORIA  COAST  GUARD  BASE  

CG— COOS  BAY  ANT  

PORTLAND  MARINE  SAFETY 
COAST  GUARD  STATION, 

GREATER  PITTSBURG  INTER- 
NATIONAL AIRPORT, 

CHARLES  E  KELLY  SUPPORT 
CENTER. 

PHILADELPHIA  DEFENSE  PER- 
SONNEL SUPPORT  CENTER 

NPS— GETTYSBURG  NATIONAL 
MILITARY  PARK. 

CAMP  SANTIAGO  

FORT  BUCHANAN  

CENTER  FOR  ENERGY  AND  ENVI- 
RONMENTAL RESEARCH. 

SAN  JUAN  POST  OFFICE  & 
COURTHOUSE. 

CEIBA  NAVAL  STATION  

ROOSEVELT  ROADS  NAVAL  STA- 
TION 


SAN  JUAN  NAS  HANGAR  21 
VIEQUES  EAST  


VIEQUES  NAVAL  AMMUNITION  FA- 
CILITY 

BORINQUEN  COAST  GUARD  AIR 
STATION, 

BEAUFORT  NAVAL  HOSPITAL  

CHARLESTON  NAVAL  SHIPYARD  .. 

BLACK  HILLS  NF  CUSTER  RANG- 
ER DISTRICT 

BLACK  HILLS  NF  SPOKANE  MUNI- 
TIONS. 

SILVER  KING  MINES  INC  

HOLSTON      ARMY      AMMUNITION 

PLANT 
MEMPHIS  NAVAL  AIR  STATION  


ALLEN  FOSSIL  PLANT  

BOONE  HYDRO  PLANT  

BULL  RUN  FOSSIL  PLANT 

CUMBERLAND  FOSSIL  PLANT 

HARTSVILLE  SITE  

JOHN  SEVIER  FOSSIL  PLANT 

KINGSTON  FOSSIL  PLANT  

SEQUOYAH  NUCLEAR  PLANT 

WATAUGA  HYDRO  PLANT  

WATTS  BAR  NUCLEAR  PLANT 


Facility  address 


City 


State 


Zip  code 


Agency 


Reporting 
mechanism 


CONSERVATION     AND     PRODUC- 
TION RESEARCH  LABORATORY. 

COTTON      INSECTS      RESEARCH 
LABORATORY. 

HONEY  BEE  RESEARCH  LABORA- 
TORY 

KNIPLING-BUSHLAND 
LIVERSTOCK  INSECTS  LABORA- 
TORY 


T18SR45SEC32  

1450  SW  QUEEN  AVE 


VALE  

ALBANY 


HWY  62  NW  OF  FORT 

KLAMATH 
BETWN  MP  95  &  96  HWY 

30. 
HWY  30  AT  TONGUE 

POINT 

4333  BOAT  BASIN  RD  

6767  N  BASIN  


CRATER  LAKE 

ASTORIA  

ASTORIA  


CHARLESTON 
PORTLAND  


911  TAG/DE   

US  ARMY  

2800  S  20TH  ST 
RD1  


ROUTE  1    . 
ROUTE  28 


ROAD  108  KM  11 


COMERCIO  ST  &  TANCA 

ST. 
ROOSEVELT  ROADS  


PITTSBURGH 

OAKDALE  

PHILADELPHIA 
GETTYSBURG 


SALINAS   .. 
SAN  JUAN 


VILLA  VERDE  STREET 
DRYDOCK  &  REPAIR 
FACILITY. 

PORT  OF  SAN  JUAN  HAR- 
BOR 

VIEQUES  


MAYAQUEZ 

SAN  JUAN  .. 

CEIBA  

MIRAMAR     . 


ROUTE  70  

RAMEY  AIR  FORCE  BASE 

SC  HIGHWAY  280  

VIADUCT  ROAD  

647  NORTH  3RD  ST  


SAN  JUAN  .. 
VIEQUES  ,  . 

VIEQUES  

AQUADILLA 


BEAUFORT  

CHARLESTON 
CUSTER  


R6E,  T25,  SW1/4,  SEC26 

US  HWY   18  

WEST  STONE  DRIVE  

MILLINGTON-ARLINGTON 

ROAD 
2574  PLANT  RD  


TN  HWY  75/8  Ml  SE  OF 

EDGEMOOR  RD..  6  Ml  SE 

OF  OAK  RIDGE 
815  CUMBERLAND  CITY 

RD, 

TN  HWY  25  


SPOKANE  

EDGEMONT  ... 
KINGSPORT  ... 
MILLINGTON 

MEMPHIS  

KINGSPORT  ... 
OAK  RIDGE   ... 


TN  HWY  70E  

OFF  1-40  EAST  ... 
HIXSON  PIKE  RD 


WILBUR  DAM  RD  5  Ml  E 
OF 

TN  HWY  68  


1/2  MILE  W  .  T-40  S 


INTERSECTION  SH  16 
AND  IH  10. 


CUMBERLAND 

CITY. 
HARTSVILLE 

ROGERSVILLE 

KINGSTON  

DAISYS  

ELIZABETHTON 

SPRING  CITY  ..  . 

BUSHLAND  

BROWNSVILLE 

WESLACO    

KERRVILLE  


OR 
OR 

OR 

OR 

OR 

OR 
OR 

PA 

PA 

PA 

PA 

PR 
PR 

PR 

PR 

PR 

PR 

PR 
PR 
PR 
PR 

SC 

SC 
SD 

SD 

SD 

TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TX 
TX 
TX 
TX 


97918-0008 
97321 

97604 

97103 

97103 

97420 
97217 

15231 

15071 

19101 

17325 

00751 
00934 

00708 

00906 

00635 

00903 

00906 

00765 

00765 

00604 

29902 
29408 
57730 

57735 
37660 
38054 
38109 
37662 
37930 
37050 
37050 
37134 
37763 
37319 
37643 
37381 
79012 
78520 
78520 
78028 


INTERIOR 
INTERIOR 


INTERIOR  

LABOR  

TRANSPORTATION 

TRANSPORTATION 
TRANSPORTATION 

AIR  FORCE  

ARMY  

ARMY  

INTERIOR  


ARMY 
ARMY 


ENERGY 


GENERAL  SERVICES 

ADMINISTRATION 
NAVY 

NAVY  


NAVY 


NAVY 


NAVY 


TRANSPORTATION 


NAVY  

NAVY 
AGRICULTURE 


AGRICULTURE 

TENNESSEE  VALLEY 

AUTHORITY 
ARMY 

NAVY  


TENNESSEE  VALLEY 

AUTHORITY 
TENNESSEE  VALLEY 

AUTHORITY 
TENNESSEE  VALLEY 

AUTHORITY 
TENNESSEE  VALLEY 

AUTHORITY 
TENNESSEE  VALLEY 

AUTHORITY 
TENNESSEE  VALLEY 

AUTHORITY 
TENNESSEE  VALLEY 

AUTHORITY 
TENNESSEE  VALLEY 

AUTHORITY 
TENNESSEE  VALLEY 

AUTHORITY 
TENNESSEE  VALLEY 

AUTHORITY 
AGRICULTURE 

AGRICULTURE 

AGRICULTURE 

AGRICULTURE 


3016   103c 
3010,  3016   103c 

3010   103c 

3010   103c 

3010   103c 

3010   103c 
3010   103c 

3016,  103c 

3010   103c 

3005.  3010  3016. 

103c 
103c 

103c.  3010,  3016 
3005,  3010   103c. 

3016 
3016   103c  3010 

3010 

3005.  30-!0  3016 

103c 
3005,  3010   3016, 

103c 

3016,  103c 

103c,  3005,  3010. 

3016 
3005   3010,  3016. 

103c 
3010   103c 

3010 

3005.  3010  3016 

3010,  3016   103c 

103c   3016 

3010   103c 

3005,  3010,  3016 

103c  103a 
3005,  3010   3016, 

103c  103a 
3005,  3010   3016. 

103c  103a 
103a   3010 

3010   103c 

3010,  103a   103c 

3010   103a   i03c 

3005,  3010   103c 

103a 
3005  3010   103c 

3005  3010   103c 

103a 
3010 

3005   3010   103c 

3016   103c 

103c 

103c 

3016   3005 
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Facility  name 


Facility  address 


City 


SUBTROPICAL  AGRICULTURE   RE- 
SEARCH LABORATORY 
147TH  WING  AT  ELLINGTON  FIELD 
BERGSTROM  AIR  FORCE  BASE 

DYESS  AIR  FORCE  BASE 

NEDERLAND  AIR  NATIONAL 

GUARD 
SHEPPARD  AIR  FORCE  BASE 

CANYON  LAKE  RECREATION 
AREA 

CORPUS  CHRlSTI  ARMY  MAINTE- 
NANCE SUPPORT  ACTIVITY 

FORT  BLISS  AIR  DEFENSE  CEN- 
TER 

FUELS  &  LUBRICANT  RESEARCH 
LABORATORY 

SAGINAW  AIRCRAFT  PLANT 

TERRELL  NIKE  MISSILE  SITE    | 

LAKE    LAVON-NORTH   GULLY   SITE 

1 
LAKE  LAVON-ST  PAUL  SITE  2 

HOUSTON  LABORATORY 

FWS— LAGUAN      ATASCOSA      NA 

TIONAL  WILDLIFE  REFUGE 
NPS— PADRE  ISLAND 

BASTROP       FEDERAL       CORREC- 
TIONAL INSTITUTION 
L  B   JOHNSON  SPACE  CENTER 

CHASE  FIELD  NAVAL  AIR  STATION 

KINGSVILLE  NAVAL  AIR  STATION 

PLANT  *78        

BLM— CHEVRON  RED  WASH  UNIT 
BLM— DESERT  MOUND  MINE 
BLM— EAST        SUMMIT        MINING 

CUIMS 
BLM— FRYE  CANYON  TAILING 
BLM— MERCUR  CANYON 

OUTWASH 
BLM— SILVER  MAPLE  CLAIMS 

BLM— SNOWVILlE  LANDFILL 
BLM— WENDOVER  LANDFILL 


COTTONWOOD  CANYON 
ORE  BUYING  STATION— MOAB 

ARLINGTON       MARINE       CORPOS 

BATTALION         HEADOUARTERS 

ARL 
ROANOKE     NAVY     AND     MARINE 

CORPS  RESERVE 
BLAIR    HANGAR    ARMY    AlR    SUP 

PORT  FACILITY 
FS— OKANOGAN         NF  ALDER 

CREEK 
OKANOGAN  NF   BONAPARTE 
OKANOGAN      NF       EIGHT      MILE 

RANCH 
OKANOGAN       NF        EIGHT      MILE 

RANCH 

OKANOGAN  NF  KEBR   

OKANOGAN  NF   LOST  LAKE 

OKANOGAN  NF   MINNIE  MINE 
OKANOGAN  NF   TONASKET 


OKANOGAN  NF   TWISP 


FM  1015    SOUTH  EX- 
PRESSWAY 83 
CLOTHIER  AVENUE 
67  CSGDE 


96  CSG  CC  . 
HIGHWAY  69 
3750  ABODE 


WESLACO 

HOUSTON 
BERGSTROM 

AFB 
ABILENE    


NEDERLAND 
WICHITA  FALLS 


NORTH  SIDE  OF  CANYON      SAN  ANTONIO 
LAKE  (BY  DAM) 


2022  SARATOGA 

ENVIRON  MGMT  OFC 

BLDG  1105  W 
6220 CUEVRA 

BLUE  MOUND  ROAD 

HIGHWAY  156 
'/?  Ml  E    OF  HWV  205 
HIGHWAY  380        


CORPUS  CHRlS- 
TI 
FORT  BLISS 

SAN  ANTONIO 

SAGINAW  .._ 


TERRELL 
WYLIE 


S  END  ROLLING  MEAD- 
OWS ST 
6608  HORNWOOD  OR 

P  O   BOX  450 


WYLIE 

HOUSTON 
RIO  HONDO 


PARK  ROAD  22        \  CORPUS  CHRlS- 
TI 
HWY95  SMI  NE  OF 

BASTROP 
2101  NASA  ROAD 


SW  202  5  Ml  E    OF 

BEEVILlE 
554  MCCAIN  Sr  STE  310 

35  Ml    NW  OF  BRIGHAM 

CITY  MAIL  STOP  250 
T7SRESEC22 
T35NR13WSEC35 
T3lWR20WSECll,14 


BASTROP  

HOUSTON 

BEEVILLE      

KINGSVILLE 
BRIGHAM  CITY 


VERNAL         ... 
CEDAR  CITY 


HITE 

TOOELE 


T36SR16SEC34         

HIGHWAY  73    EAST  OF 

TOOELE  ARMY  DEPOT 
T2SR4ESEC3  4  UTAH 

HWY  248 
TUN    R9W    SEC32 
T1S   R19W   SEC3   LOTS  1 

AND  2   3  Ml  E  OF 

WENDOVER 

T37SR21ESEC3      

T26SR22ESEC6 

PARCLABC 
HENDERSON  HALL  ,  ARLINGTON 


PARK  CITY 

SNOWVILLE 
WENDOVER 


HITE 
MOAB 


5301  BARNES  AVE 


ROANOKE 

ST   CROIX 
TWISP 


ALEX  HAMILTON  AIR- 
PORT 

T33N  R21E  S24  WM  NE' 
SW  '-. 

T39N  R303  S10  WM  CHESAW 

T36N  R21E  S23  OSSE  WM      WINTHROP 

T36N  R21E  S23  OSSE  WM      WINTHROP 


T35  R24E  S23  WM                    CONCONULLY 
T39N  R30E  S28&29  OSNE       OROVILLE  

WM 

T32N  R22E  S23  8  Ml  S  OF     TWISP        

T37N  R27e  SIS  WM  TONASKET  

OKANOGAN  RIVER 

VALLEY 
T33N  R22E  S17  SW..  TWISP        

NW'  4  WM 


State 


Zip  code 


Agency 


TX 

TX 
TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 

TX 

TX 
TX 

TX 

TX 

TX 
TX 

TX 

UT 

UT 

UT 

UT 

UT 
UT 

UT 

UT 
UT 


UT 
UT 

VA 


VA 

VI 

wa 

WA 
WA 

WA 

WA 
WA 

WA 
WA 

WA 


76115 

77209 
78743 

79607 

77627 

76311 

78234 

78415 

79916 

78284 

76131 

75160 
75077 

75098 

77074 
78583 

78418 

78602 

77058 

78103 

78363 

84302 

84078 
84720 


84511 
84074 

84060 

84336 
84083 


84511 
84532 

22214 


24019 

00850 

98856 

98844 
98862 

98862 

98819 
98844 

98856 
98855 

98856 


AGRICULTURE 

AIR  FORCE       .. 
AIR  FORCE 


AIR  FORCE 
AIR  FORCE 
AIR  FORCE 

ARMY   

ARMY   

ARMY  

ARMY   

ARMY   


ARMY   

CORPS  OF  ENGI- 
NEERS CIVIL 

CORPS  OF  ENGI- 
NEERS. CIVIL 

EPA         

INTERIOR  


INTERIOR  .. 

JUSTICE  

NASA      

NAVY 

NAVY 

AIR  FORCE 

INTERIOR  ... 
INTERIOR  ... 
INTERIOR  ... 


1 


INTERIOR 
INTERIOR 

INTERIOR 

INTERIOR 
INTERIOR 


INTERIOR 
INTERIOR 


NAVY 


NAVY       

ARMY       

AGRICULTURE 

AGRICULTURE 
AGRICULTURE 

AGRICULTURE 

AGRICULTURE 
AGRICULTURE 

AGRICULTURE 
AGRICULTURE 

AGRICULTURE 


Reporting 
mechanism 


3010.  3016   103c 

103c,  3016.  3010 
3005,  3010.  3016. 

103c,  103a 
3005,  3010,  3016. 

103c,  103a 
103c 

3005,  3010,  3016. 

103c 
103c 

3005,  3010,  103c. 

103a 
3005,  3010,  3016. 

103c.  103a 
103c 

3010,  103c 

103c 

3016.  103c 

103c.  3010 

3010,  103c 
103c 

3010,  3016,  103c 

3010.  3016,  103c 

3005,  3016,  103a 

103c 
3005,  3010,  103c 

3010,  103c,  103a, 

3005 
3010,  3016,  103c 

3016,  103c.  103a 
3016,  103c 
3016,  103c 

1016,  103c 
3016,  103c 

3016,  103c 

103c 
103c,  3016 


3016  103c 
3016,  103c 


103c 


3010, 

103c 

3016, 

103c 

103c 

103c 

103c 

103c 

103c 

103c 

3016, 

103c 

103c 

103c 
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Facility  name 

Facility  address 

City 

State 

Zip  code 

Agency 

Reporting 
mechanism 

PACIFIC  N  W  FOREST  RANGE  EX- 

3625 93RD  AVE  S  

TUMWATER  

WA 

98501 

AGRICULTURE 

3016,  103c 

PERIMENT  STATION. 

WENATCHEE  NF:  CHINOOK  PASS 

T16NR15ES7SEV4NWV4 

NACHES  

WA 

98937 

AGRICULTURE 

103c 

WORK  CENTER, 

WENATCHEE  NF:  STELIKO  

T26N  R20E  S20  NWV4 
NWV4  VM. 

ARDENVOIR  

WA 

98811 

AGRICULTURE 

103c 

WENATCHEE  NF:  VEHICLE  WASH 

600  SHERBOURNE  ST 

LEAVENWORTH 

WA 

98826 

AGRICULTURE 

103c 

SUMP. 

WENATCHEE     NF:     WHITE     PASS 

TUN  R14E  S28  NEV4 

NACHES  

WA 

98937 

AGRICULTURE    

103c 

WORK  CENTER. 

NEV4. 

PAINE      FIELD      AIR      NATIONAL 

2701  112TH  STSW  

EVERETT  , 

WA 

98204 

AIR  FORCE  

103c.  3010 

GUARD  STATION. 

SEATTLE    AIR    NATIONAL   GUARD 

6736  EaiS  AVE  S,  KING 

SEATTLE    

WA 

98108 

AIR  FORCE  

103c 

STATION. 

CNTY  INTL  AIRPRT 

KENT  NATIONAL  GUARD  BUREAU 

24410  MILITARY  ROAD  

KENT  

WA 

98032 

ARMY 

103c  3016 

REDMOND  NATIONAL  GUARD  BU- 

17230 NE  95TH  STREET 

REDMOND  

WA 

98052 

ARMY  

103c 

REAU. 

VANCOUVER     NATIONAL    GUARD 

HQ,  VANCOUVER  BAR- 

VANCOUVER   

WA 

98661 

ARMY 

3016,  103c 

BARRACKS 

RACKS  B-638. 

YAKIMA  RRING  CENTER 

184  4  Ml  N  OF  CITY  

YAKIMA  

PASCO  

BRIDGEPORT  

WA 

WA 

WA 

98901 

99301 
98813 

ARMY  

COMMERCE  

CORPS  OF  ENGI- 

3005, 3010.  3016. 

EDA— COLUMBIA  GARDENS 

COLUMBIA  GARDENS 
HWY  17  &  HWY  173    

103c 
103c,  3016 

CHIEF  JOSEPH  DAM  PROJECT  . 

103c 

NEERS  CIVIL 

WALLA    WALLA    DISTRICT    HEAD- 

CHERRY ST  &  SUMAC  ST, 

WALU  WALLA 

WA 

99362 

CORPS  OF  ENGI- 

103c 

QUARTERS. 

3RD  AVE  &  4TH  AVE. 

NEERS,  CIVIL 

BPA— BELL  SUBSTATION 

E  2400  HAWTHORNE  RD 
ST  HWY  28  6  Ml  S  OF  CY 

MEAD  

ROCK  ISLAND 

WA 
WA 

98021 
98850 

ENERGY     

3010  3016  103c 

BPA— COLUMBIA  SUBSTATION 

ENERGY       

103a 
3016   103c 

BPA— MIDWAY  SUBSTATION 

PRIEST  RAPIDS  OFF  HWY 

24. 
5240  TROSPER  ST  SW 

SUNNYSIDE  

OLYMPIA  

WA 
WA 

98944 
98502 

ENERGY      

3010,  3016   103c 

BPA— OLYMPIA  SUBSTATION  

ENERGY     

3010,  3016   103c 

103a 
3010.  3016,  103c, 

BPA— PORT  ANGELES 

1400  E  PARK  STREET  

T27N  R39e  S36,  9  Ml  N  OF 
T40NR27ESEC13  

PORT  ANGELES 

REARDAN  

OROVILLE  

WA 

WA 
WA 

98362 

99029 
98844 

ENERGY       

NIOSH— FORMER  ATLAS  E   

HEALTH  AND  

INTERIOR  

103a 
103c 

BLM— ENLO    POWERHOUSE    AKA 

103c 

SIMILKAMEEN. 

BLM — OROVILLE  LANDFILL    . 

T40NR27ESEC18  

OROVILLE  

WA 

98844 

INTERIOR     

103c  3016 

BR— CHANDLER  POWER  &  PUMP- 

OLD  INLAND  EMPIRE 

BENTON  CITY 

WA 

99320 

INTERIOR      

103c 

ING  PLANT. 

HWY. 

BR— FORT    SIMCOE    JOB    CORPS 

W  END  OF  HWY  220  T10N 

WHITE  SWAN     . 

WA 

98952 

INTERIOR    

3010   103c 

CENTER, 

R16ES21. 

BR-GRAND         COULEE         DAM 

HWY  155  N  OF  XT  HWY 

COULEE  DAM 

WA 

99116 

INTERIOR  

3010,  3016   103c 

PROJECT. 

174. 

BR— SMITH  WASTEWAY  

5  Ml.  E.  OF  PASCO  

SEABECK  HWY  3  Ml  W  OF 

PASCO  

BREMERTON 

WA 

WA 

99301 
98310 

INTERIOR  

NAVY  

3016   103c 

CAMP   WESLEY    HARRIS    MARINE 

103c 

FACILITY. 

CY. 

NAVAL    RADIO    STATION    T    JIM 

21027  JIM  CREEK  RD;  4 

OSO  

WA 

98223 

NAVY     

103c.  3010 

CREEK, 

Ml  E  OF  HWY  530  AT 
OSO. 

PUGET  SOUND  NAVAL  STATION  ... 

7500  SAND  POINT  WAY 

NE. 
T24N,  R45E.  S14  

SEATTLE  

WA 

98115 

NAVY    

3010   103a   103c 

FAA— MICA  PEAK  

MICA  

WA 

99023 

TRANSPORTATION 

103c  3016 

SEATTLE     COAST     GUARD     SUP- 

1519 ALASKAN  WAYS  

SEATTLE  

WA 

98134 

TRANSPORTATION 

3010  3016   103c 

PORT  CENTER. 

SEATTLE     COAST     GUARD     SUP- 

2700 W  COMMODORE 

SEATTLE  

WA 

98119 

TRANSPORTATION 

3010   103c 

PORT  CENTER  ANNEX. 

WAY 

FOREST      PRODUCTS      LABORA- 

1 GIFFORD  PINCHOT  DR. 

MADISON  

Wl 

53705 

AGRICULTURE 

3005   3010   3016 

TORY. 

DANE  COUNTY 

103c 

NICOLET  NF  TIPLER  DUMP 

0.51  Ml  E  ON  SHANNON 
RD&HWY  139. 

TIPLER  TOWN- 
SHIP 

Wl 

54542 

AGRICULTURE 

103c 

PEWAUKEE  ARMY  RESERVE  CEN- 
TER 
FVVS ST    CROIX  WETLAND  MAN- 

619  W  WISCONSIN  AVE    . 

PEWAUKEE  

Wl 

53072 

ARMY  

3010,  1C3c 

1618  220TH  AVE  (RURAL 
AREA),  ST.  CROIX 

NEW  RICHMOND 

Wl 

54017 

INTERIOR        

3010 

AGEMENT  DISTRICT. 

COUNTY. 

MILWAUKEE        COAST        GUARD 

2420  LINCOLN  MEMORIAL 

MILWAUKEE  

Wl 

53207 

TRANSPORTATION 

3010    103c 

GROUP  BASE. 

DR. 

APPALACHIAN  SOIL  &  WATER  RE- 

AIRPORT  RD            

BEAVER     

WV 

25813 

AGRICULTURE 

3010 

SEARCH  LABORATORY. 

HIGH     PLAINS    GRASSLAND     RE- 

e408HILDRETH ROAD  

CHEYENNE  

WY 

82009 

AGRICULTURE 

3016    103c 

SEARCH  STATION. 

HOE  CREEK                                 

GILLETTE  

MILLS 

WY 
WY 

ENERGY       

ENERGY       

103c 

WAPA CASPER  FIELD  BR 



W  OF  MT  VIEW  ON  SPI- 

82644 

103c 

DER  RD. 

BLM — BAROIL  LANDFILL 

T26NR90WSEC26 

BAROIL        

WY 

INTERIOR     

103c 

BLM — BIRCH  CREEK  SITE 

T27NR113WSEC34 

WORLAND   

BOULDER  

CODY    

WY 
WY 
WY 

'  INTERIOR     

103c 

BLM BOULDER  LANDFILL 

T31NR108WSEC3    

T52NR101WSEC20  

INTERIOR    

103c 

BLM— CODY  LANDFILL  

INTERIOR    :.. 

103c 
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BLM— NORTHWEST           PIPELINE- 
BARREL  SPRINGS 
BLM— OLD  LYSITE  LANDFILL 

T16N  R92W  S18  SE'^  NW 

T30NR91WSEC1 
T34NR96WSEC26    '  ■  Ml  E 

OF  RIVERTON 
T52NR93WSEC20  

T47NR93WSEC23    

CARBON   

RIVERTON 

WY 

WY 
WY 

WY 

* 
WY 

82324 
82501 

INTERIOR  

INTERIOR  

3010.  103c 
103c 

BLM— RIVERTON  LANDFILL 

INTERIOR  

INTERIOR  

103c 

BLM— SOUTH    BIGHORN    COUNTY 

.  WORLAND 

103c 

LANDFILL 
BLM— WORLAND  LANDFILL 

INTERIOR     

103c 

'FR  Doc   00-i  ne:*  Filed  12-28-00,  H  4t  nml 
BILLING  CODE  6560-50-P 


Friday, 

December  29,  2000 


Part  VI 

Department  of 
Agriculture 

Food  and  Nutrition  Service 

7  CFR  Part  246 

Special  Supplemental  Nutrition  Program 
for  Women,  Infants  and  Children  (WIC): 
Food  Delivery  Systems;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  246 
RIN  0584-AA80 

Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC):  Food  Delivery  Systems 

AGENCY:  Food  and  Nutrition  Service. 

USDA 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  governing  the  Special 
Supplemental  Nutrition  Program  for 
Women,  Infants  and  Children.  It 
strengthens  vendor  management  in 
retail  food  deliver\'  systems  by 
establishing  mandatory  selection 
criteria,  training  requirements,  criteria 
to  be  used  to  identifv'  high-risk  vendors, 
and  monitoring  requirements,  including 
compliance  investigations.  In  addition , 
the  rule  strengthens  food  instrument 
accountability  and  sanctions  for 
participants  who  violate  program 
requirements.  It  also  streamlines  the 
vendor  appeals  process  The  rule  will 
increase  program  accountability  and 
efficiency  in  fond  delivery  and  related 
areas  and  decrease  vendor  violations  of 
program  requirements  and  loss  of 
program  funds. 

DATES:  This  rule  is  effective  February 
27,  2001   State  agencies  must 
implement  the  provisions  of  this  rule  no 
later  than  February  2  7,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Whitford.  Branch  Chief, 
Supplemental  Food  Programs  Division. 
Food  and  Nutrition  Service.  L'SD.^, 
3101  Park  Center  Drive,  Room  542, 
Alexandria,  Virginia  22302.  (703)  305- 
27.30. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  "significant"  and  was  reviewed  bv 
the  Office  of  Management  and  Budget 
(OMB)  under  E.\ecutive  Order  12866. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Fle.xibility  Act  (5  LI.S.C. 
601-612).  Pursuant  to  that  review, 
Shirley  R.  VVatkins.  Under  Secretary. 
Food.  Nutrition,  and  Consumer 
Services,  has  certified  that  this  rule 
would  not  have  a  significant  impact  on 
a  sub.stantial  number  of  small  entities. 
This  rule  amends  vendor  selection, 
training,  monitoring,  and  appeal 
procedures  and/or  systems.  The  effect  of 


these  changes  falls  primarily  on  State 
agencies.  Local  agencies  and  vendors 
will  also  be  affected,  some  of  which  are 
small  entities.  However,  the  impact  on 
small  entities  is  not  expected  to  be 
significant. 

Whereas  extensive  data  is  collected 
regarding  program  participants,  the  WIC 
Program  does  not  collect  data  on  the 
size  of  businesses  that  are  authorized  as 
vendors  Of  the  45.000  authorized 
vendors,  it  is  estimated  that 
approximately  20,000  of  them  may  be 
small  businesses.  Stores  choose  whether 
to  apply  for  program  authorization.  All 
authorized  vendors,  regardless  of  their 
size,  agree  to  comply  with  the  program 
requirements.  Although  this  rule 
strengthens  some  of  the  program 
requirements  regarding  vendors,  many 
State  agencies  have  already 
implemented  similar  provisions  using 
their  current  authority  For  example, 
although  specific  selection  criteria  are 
now  mandated,  most  State  agencies 
already  use  the  noted  criteria.  As  such, 
we  do  not  foresee  dramatic  future 
decreases  in  the  number  of  smaller 
vendors  Likewise,  training  is  routinely 
provided  to  vendors  This  final  rule 
allows  such  training  to  be  provided  on- 
site  at  the  vendor,  off-site  classroom 
style,  or  via  a  training  video  or 
newsletter.  In  addition,  although  the 
State  agencv  is  responsible  for 
designating  the  date.  time,  and  location 
of  the  training,  the  State  agency  must 
offer  the  vendor  at  least  one  alternative 
date  on  which  to  attend  the  training. 

Executive  Order  12372 

The  Special  Supplemental  Nutrition 
Program  for  Women.  Infants  and 
Children  (WIC)  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  10  557.  For  the  reasons 
set  forth  in  the  final  rule  in  7  CFR  3015. 
Subpart  V.  and  related  Notice  (48  FR 
29115),  this  program  is  included  in  the 
scope  of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  .State  and  local  officials. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  pro{)osed  rule  is 
intended  to  have  preemptive  effect  with 
respect  to  any  State  or  local  laws, 
regulations  or  policies  which  conflict 
with  its  provisions  or  which  would 
otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  DATES 
paragraph  of  this  preamble.  Prior  to  any 
judicial  challenge  to  the  application  of 
the  provisions  of  this  rule,  all  applicable 


administrative  procedures  must  be 
exhausted. 

Executive  Order  13132 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulatory  actions  on  State  and 
local  governments.  Although  the 
proposed  rule  was  published  before  the 
Executive  Order  was  issued,  we 
considered  the  impact  on  State  agencies 
when  we  developed  both  the  proposed 
and  final  rules. 

Before  drafting  both  the  proposed  and 
final  rules,  we  received  input  from  State 
agencies  at  various  times.  Because  the 
Program  is  a  State-administered, 
federally  funded  program,  our  regional 
offices  have  formal  and  informal 
discussions  with  State  and  local 
officials  on  an  ongoing  basis.  These 
discussions  involve  implementation  and 
policy  issues.  This  arrangement  allows 
State  agencies  to  provide  feedback  that 
forms  the  basis  for  many  discretionary 
decisions  in  this  and  other  Program 
rules.  In  addition,  FNS  officials  attend 
regional,  national,  and  professional 
conferences  to  discuss  issues  and 
receive  feedback  from  State  officials  at 
all  levels. 

Lastly,  the  comments  on  the  proposed 
rule  from  State  officials  were  carefully 
considered  in  drafting  this  final  rule. 
For  example,  in  response  to  comments 
from  State  agencies  we  revised  the 
proposed  rule  to  leave  the  following 
areas  to  State  agency  discretion:  (1)  Use 
of  limiting  criteria,  (2)  use  of  training 
receipts,  (3)  development  of  alternative 
criteria  for  identifying  high-risk 
vendors,  and  (4)  use  of  abbreviated 
rather  than  full  administrative  review 
procedures.  The  preamble  below 
contains  a  more  detailed  discussion  of 
our  response  to  all  the  comments 
received  on  the  rule. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.\)  (2  U.S.C. 
1531-38)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulaton,-  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Food  and  Nutrition  Service  (FNS) 
generally  must  prepare  a  written 
statement,  including  a  cost  benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  or 
tribal  governments,  in  the  aggregate,  or 
the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 


reasonable  number  of  regulatory 
alternatives  and  adopt  the  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  final  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus,  the  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act  of  1995 

The  reporting  and  recordkeeping 
requirements  associated  with  this  final 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB)  under  OMB  No.  0584-0043.  This 
submission  includes  a  revised  reporting 
requirement  for  State  Plan  submissions 
(Section  246.4)  and  new  reporting 
requirements  for  vendor  training 
(Section  246.12(i)(l)).  vendor 
monitoring  (Section  246.12(j)(4)),  food 
instrument  disposition  (Section 
246.12(q)),  and  targeted  local  agency 
reviews  (Section  246.19(b)(5)).  In 
addition,  the  submission  includes  new 
recordkeeping  requirements  for  vendor 
training  (Section  246.12(i)(4)),  vendor 
monitoring  (Section  246.12(j)(6)),  and 
participant  claims  disposition  (Section 
246.23(c)(1)).  These  new  requirements 
will  be  effective  upon  OMB  approval. 

1 .  Background 

Major  final  amendments  to  the  WIC 
Program  regulations  regarding  food 
delivery  systems  were  last  published  on 
May  28,  1982  at  47  FR  23626  in 
response  to  audits  and  management 
evaluations  disclosing  problems  in  the 
food  delivery  area  that  could  result  in 
the  loss  of  WIC  Program  funds.  Both  the 
National  Vendor  Audit  issued  by  our 
Office  of  Inspector  General  in  1988  and 
the  WIC  Vendor  Issues  Study  in  1993 
indicated  that  significant  levels  of 
vendor  violations  persisted.  (See  section 
2 1  of  this  preamble  for  the  full  citations 
to  the  reference  materials  mentioned  in 
the  preamble.) 

In  response  to  the  National  Vendor 
Audit,  we  published  a  proposed  rule  on 
December  28,  1990  at  55  FR  53446  to 
strengthen  State  agency  operations  in 
vendor  management  and  related  food 
delivery  areas.  We  provided  a  120-day 
comment  period  that  closed  on  April  29, 
1991.  During  the  comment  period,  we 
received  1 .066  comments  fi'om  State  and 
local  agencies,  vendors  and  associated 
groups,  public  interest  groups,  members 
of  Congress,  members  of  the  public,  and 
WIC  participants.  They  indicated  that 
significant  modifications  to  the 
December  1990  proposed  rulemaking 
were  still  required,  and  that  the  extent 


of  such  modifications  would  warrant 
another  opportunity  for  public  input.  In 
addition,  several  members  of  Congress 
requested  that  the  rule  be  proposed 
again  in  light  of  its  potential  impact  on 
certain  State  agency  food  delivery 
systems. 

In  response,  we  proposed  a  new  food 
delivery  rule  on  June  16.  1999  at  64  FR 
32308.  We  subsequently  extended  the 
comment  period  from  90  days  to  120 
days  after  receiving  requests  to  do  so 
from  several  potential  commenters.  We 
proposed  to  amend  the  WIC  regulations 
to  address  the  original  OIG  audit 
recommendations  by  strengthening 
vendor  management  systems.  We  also 
proposed  to  implement  three  provisions 
of  the  William  F.  Goodling  Child 
Nutrition  Reauthorization  Act  of  1998, 
P.L.  105-336  (Goodling  Act),  which 
amended  the  Child  Nutrition  Act  of 
1966,  42  U.S.C.  1771-1791  (Child 
Nutrition  Act).  These  provisions  require 
the  State  agency  to:  (1)  Identify  high-risk 
vendors,  (2)  conduct  compliance  buys 
on  high-risk  vendors,  and  (3)  consider 
prices  in  the  selection  of  vendors. 

We  received  4,601  comment  letters, 
including  three  form  letters  from  4,481 
participants  in  California,  22  WTC-only 
stores  in  California,  and  7  food  store 
owmers  in  California,  This  resulted  in  94 
distinct  comment  letters,  which  fell  into 
the  following  categories:  State  agencies 
(28),  local  agencies  (13),  State  agency 
staff  (2),  Federal  agencies  (2),  industry 
groups  (23),  vendors  (7),  public  interest 
groups  (7),  general  public  (2),  and 
participants  (1).  After  the  end  of  the 
comment  period,  several  members  of 
Congress  wrote  us  to  express  their 
concern  about  certain  aspects  of  the 
proposal.  We  thoroughly  analyzed  the 
comments  and  made  revisions  to  the 
proposal  consistent  with  the  mission  of 
the  WIC  Program. 

a.  Summary  of  This  Preamble 

This  preamble  addresses  our  response 
to  the  comments.  In  general,  we  only 
discuss  the  comments  that  opposed 
proposed  provisions  and  the  areas  of  the 
proposal  that  are  changed  by  this  final 
rule.  We  organized  the  preamble  by 
topic  rather  than  the  order  in  which 
provisions  appear  in  the  final  rule.  The 
headings  in  the  preamble  identify'  the 
sections  of  the  final  rule  that  are 
discussed  in  that  part  of  the  preamble. 
To  help  in  using  the  preamble,  we 
included  an  outline  of  the  areas  covered 
in  the  preamble  below. 

1.  Background 

2.  Definitions  of  "Vendor"  and  "Vendor 

Authorization"  and  General 
Provisions  for  Vendor 
Authorization  and  Agreements 

3.  Vendor  Limiting  Criteria 


4.  Vendor  Selection  Criteria 

5.  Food  Instrument  Requirements 

6.  Vendor  Violations,  Vendor 

Overcharges,  and  Vendor  Claims 

7.  Miscellaneous  Vendor  Agreement 

Specifications 

8.  Vendor  Training 

9.  Vendor  Monitoring  and  Identifying 

High-Risk  Vendors 

10.  Vendor  Administrative  Review 

Procedures 
11. Vendor  Authorization  and  Local 
Agency  Selection  Subject  to 
Procurement  Procedures 

12.  Preventing  and  Identifying  Dual 

Participation 

13.  Participant  Provisions 

14.  Home  Food  Deliven^'  Systems  and 

Direct  Distribution  Food  Delivery' 
Systems 

15.  General  Requirements  for  Food 

Delivery  Systems 

16.  Vendor  Management  Staffing 

17.  Participant  Access  Criteria  in  State 

Plan 

18.  Management  Evaluations  and 

Monitoring  Reviews 

19.  Conflict  of  Interest 

20.  Confidentiality 

21.  References 

b.  Plain  Language 

In  addition  to  the  changes  we  made  in 
response  to  the  comments,  we  made 
changes  throughout  the  proposed 
regulatory  language  to  make  the  rule 
easier  to  read.  We  added  paragraph 
headings  and  made  other  changes  to  use 
plain  language.  Eventually,  the  entire 
WIC  regulations  at  7  CFR  Part  246  will 
be  revised  similarly. 

c.  Implementation  of  This  Rule 

One  commenter  requested  that  we 
provide  State  agencies  with  at  least  one 
year  to  implement  this  final  rule 
Another  commenter  suggested  that  the 
implementation  period  for  the  final  rule 
provide  for  the  gradual  implementation 
of  the  provisions  to  avoid  disruption  in 
State  agency  vendor  ser\ ices.  In  their 
comment  letters,  many  commenters 
indicated  that  their  State  agencies  had 
already  implemented  a  number  of  the 
provisions  in  response  to  our  December 
28,  1990  proposal,  because  they  had 
anticipated  that  we  would  finalize  that 
rule.  Consequently,  State  agencies  will 
vary  in  the  amount  of  effort  necessary  to 
implement  this  final  rule.  We  made  this 
rule  effective  60  days  after  publication 
and  require  State  agencies  to  fully 
implement  its  provisions  no  later  than 
one  year  after  the  effective  date. 

The  one-year  implementation  period 
recognizes  the  variations  among  State 
agency  operations  and  provides 
adequate  time  for  State  agencies  to 
incorporate  these  changes  into  their 
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food  delivery  systems.  Not  all 
provisions  from  this  final  rule  must  be 
implemented  at  the  same  time.  For 
example,  a  State  agency  that  enters  into 
vendor  agreements  on  a  rolling  basis 
may  decide  to  amend  the  agreements  as 
new  ones  are  entered  into,  provided  that 
agreements  reflecting  the  new 
requirements  are  in  place  for  all  vendors 
prior  to  the  end  of  the  implementation 
period.  Many  State  agencies  have 
established  vendor  councils  to  facilitate 
communication  between  the  State 
agency  and  its  vendor  community.  We 
have  found  that  such  councils  can  be 
helpful  as  State  agencies  implement 
changes  to  their  food  delivery  systems. 
We  recommend  that  State  agencies 
either  establish  vendor  councils  or  use 
existing  ones  to  ensure  the  timely 
implementation  of  this  rule. 

2.  Definitions  of  "Vendor"  and  "Vendor 
Authorization"  and  General  Provisions 
for  Vendor  Authorization  and  Vendor 
Agreements 

a.  Definition  of  "Vendor"  (Section 
246.2) 

Commenters  generally  supported  the 
proposed  definition  of  "vendor." 
However,  thirteen  commenters 
suggested  that  we  modif\-  the  definition 
to  use  the  term  "retailer"  instead  of 
"vendor."  because  the  term  retailer  is 
used  by  vendors,  State  governments, 
and  the  Food  Stamp  Program.  Although 
we  acknowledge  the  two  terms  are  often 
used  interchangeably,  the  fact  remains 
that  the  requirements  for  WIC  vendors 
and  Food  Stamp  Program  retailers  differ 
in  several  basic  ways  The  term  vendor 
uniquely  identifies  stores  authorized  for 
the  WIC  Program.  Therefore,  we  did  not 
make  this  modification 

Seven  commenters  noted  that  the 
definition  of  vendor  did  not  include 
several  types  of  business  entities  that 
may  operate  stores,  such  as  limited 
liability  companies,  limited 
partnerships,  and  franchisers/ 
franchisees.  Rather  than  attempt  to  list 
all  types  of  business  entities  in  the 
definition,  we  decided  to  specif\'  the 
more  common  types  of  business  entities 
and  include  a  reference  to  "or  other 
business  entity"  to  cover  all  other 
business  entities.  This  approach  also 
will  accommodate  any  new  types  of 
business  entities  that  mav  be  created  in 
the  future. 

Several  commenters  requested  that  we 
distinguish  between  the  concept  of 
vendor  as  a  business  entity  and  the 
concept  of  vendor  as  the  location  of  \h^^ 
business  (i.e..  the  store  itself).  One 
commenter  asserted  that  this  change  is 
necessar\'  to  make  the  definition  of 
vendor  consistent  with  the  definition  of 


"vendor  violation."  because  a  vendor 
violation  requires  an  intentional  or 
unintentional  action  by  the  vendor, 
which  cannot  be  committed  by  a  store. 
.Another  commenter  noted  that  requiring 
the  Slate  agency  to  enter  into  separate 
agreements  with  each  store,  instead  of 
entering  into  one  agreement  to  cover 
multiple  stores  operated  by  the  same 
business  entity,  would  triple  the  State 
agency's  administrative  burden  of 
contracting  with  its  vendors. 

Once  again,  we  believe  the 
commenters'  suggestions  and  concerns 
have  merit,  but  we  believe  for  a  number 
of  reasons  that  the  concept  of  "vendor" 
must  refer  to  a  single  store  operated  by 
a  business  entity.  For  instance,  if  the 
concept  of  vendor  only  referred  to  the 
business  entity,  including  a  corporation 
operating  multiple  stores,  what  would 
happen  if  one  manager  at  one  store  of 
the  largest  chain  in  the  State  is 
convicted  of  trafficking?  Similarly,  what 
would  happen  if  one  store  of  the  largest 
chain  is  disqualified  for  three  years  from 
the  Food  Stamp  Program  (FSP)?  Would 
such  sanctions  require  the  State  agency 
to  disqualify'  the  business  entity, 
including  all  of  its  stores,  from  the  WIC 
Program?  If  so.  would  business  entities 
operating  multiple  stores  always  receive 
civil  money  penalties  in  lieu  of 
disqualification  because  their 
disqualification  would  always  result  in 
inadeouate  participant  access? 

We  Delieve  that  the  State  agency 
should  be  able  to  disqualify  a  single 
store  of  a  large  chain,  provided  that 
participants  have  adequate  access  to 
other  vendors  operating  in  the  same 
area.  (Consequently,  we  revised  the 
definition  of  vendor  to  clarify  that  each 
store  operated  by  a  single  business 
entity  must  be  authorized  separately. 
However.  Section  246.12(h)(1)  of  this 
final  rule  continues  to  permit  the  State 
agency  to  use  a  single  agreement  to 
cover  multiple  vendors  (i.e..  multiple 
authorized  stores)  operated  by  the  same 
business  entity.  Under  this  approach, 
the  State  agency  will  still  be  able  to 
sanction  multiple  vendors  for  a  vendor 
violation  committed  bv  owners,  officers, 
or  managers  of  a  single  business  entity, 
if  the  State  agency  determines  that  the 
vendor  violation  involves  multiple 
vendors. 

One  commenter  suggested  that  the 
term  vendor  refer  to  the  business  entity 
only  SI)  that  the  State  agency  must 
authorize  all  of  a  business  entitv's  stores 
and  not  arbitrarily  authorize  some  of  the 
business  entity's  stores  while  denying 
authorization  to  some  of  its  other  stores. 
As  discussed  below  in  section  4  of  this 
preamble,  vendor  authorization  is  not 
an  arbitrary  process.  To  be  authorized, 
each  vendor  applicant  must  meet  or 


exceed  the  State  agency's  selection 
criteria,  unless  the  State  agency  allows 
for  exceptions,  such  as  for  mobile  stores 
or  for  pharmacies  that  provide  only 
exempt  infant  formula  and/or  WIC- 
eligible  medical  foods.  The  State 
agency's  authorization  decisions  must 
balance  its  need  to  provide  adequate 
participant  access  with  its  need  to 
ensure  effective  vendor  management, 
oversight,  and  review.  Chain  stores  must 
apply  for  vendor  authorization  in  the 
same  manner  as  any  other  store,  and  the 
State  agency  is  not  obligated  to 
authorize  all  stores  operated  by  a 
business  entity. 

One  commenter  suggested  that  we 
delete  the  reference  to  mobile  stores 
from  the  definition  of  vendor,  because 
such  stores  create  opportunities  for 
fraud  and  abuse  and  can  be  difficult  to 
monitor.  The  State  agency  may  only 
authorize  mobile  stores  when  they  are 
necessary  to  ensure  adequate  participant 
access.  Although  we  understand  the 
conunenter's  concerns,  these  stores, 
when  authorized,  must  fall  luider  the 
definition  of  a  vendor  to  be  held 
accountable  for  compliance  with  the 
Program's  vendor  requirements.  For  this 
reason,  we  did  not  accept  the 
conunenter's  suggestion. 

b.  Definition  of  "Vendor  Authorization" 
(Section  246.2) 

In  response  to  the  proposed  definition 
of  the  term  "vendor  authorization,"  one 
commenter  noted  that  the  definition 
improperly  uses  the  term  "vendor" 
when  referring  to  a  store  that  has  not  yet 
been  authorized  as  a  vendor.  We  revised 
the  definition  to  use  "store  "  rather  than 
"vendor."  We  made  conforming  changes 
throughout  the  rule  to  use  'store"  or 
"vendor  applicant  '  when  referring  to  a 
store  that  is  not  yet  authorized. 

c.  Entering  into  Vendor  Agreements 
(Sections  246.12(h)(1)  and 
246.4(a)(14)(iii)) 

To  become  a  vendor,  a  store  must 
apply  for  program  authorization,  meet 
or  exceed  the  State  agency's  selection 
criteria,  and  enter  into  an  agreement 
with  the  State  agency.  In  Section 
246.12(h)(1).  we  proposed  to  require 
vendor  agreements  to  be  signed  by  "a 
representative  who  has  legal  authority 
to  obligate  the  vendor  and  a 
representative  of  the  State  agency."  We 
proposed  this  change  to  ensure  that 
vendors  are  authorized  consistenUy 
statewide.  Fifteen  commenters  opposed 
this  proposed  change  for  a  variety  of 
reasons,  including:  local  agencies  need 
to  sign  vendor  agreements  to  establish 
authority  over  and  communication  with 
vendors  as  well  as  to  be  accountable  to 
the  State  agency  for  vendor  oversight; 


local  agencies  can  use  a  standard 
agreement  and  carry  out  this  activity 
using  the  State  agency's  procedures  and 
guidance;  and  requiring  the  State  agency 
to  enter  into  all  vendor  agreements 
would  increase  costs,  may  cause  such 
agreements  to  fall  under  the  State's 
procurement  procedures,  and  may 
expose  the  State  agency  to  additional 
financial  liability.  To  address  the 
commenters'  concerns,  the  final  rule 
adds  Section  246.12(h)(l)(ii)  to  allow 
the  State  agency  to  delegate  the  signing 
of  vendor  agreements  to  local  agencies 
as  long  as  such  delegation  authority  is 
indicated  in  its  State  Plan  (Section 
246.4(a)(14)(iii))  and  the  State  agency 
provides  supervision  and  instruction  to 
ensure  the  uniformity  and  quality  of 
local  agency  activities.  Although  the 
State  agency  may  delegate  certain 
vendor  authorization  and  management 
activities  to  its  local  agencies,  it  is  the 
State  agency  that  is  ultimately 
responsible  for  such  activities  and  the 
language  in  this  final  rule  reflects  that 
responsibility. 

d.  Length  of  Vendor  Agreements 

(§  246.12(h)(1))  and  Limiting  Periods  for 

Vendor  Applications  (§  246.12(g)(7)) 

hi  Section  246.12(h)(1),  we  also 
proposed  to  limit  the  length  of  vendor 
agreements  to  a  period  not  to  exceed 
three  years.  Under  this  proposed 
requirement,  to  continue  as  an 
authorized  vendor,  a  store  periodically 
would  need  to  reapply  for  program 
authorization.  Whereas  eleven 
commenters  supported  this  proposed 
provision,  sixteen  opposed  the  three- 
year  limit  on  vendor  agreements  for  a 
variety  of  reasons,  including:  the 
provision  would  be  coxmter-productive 
to  State  agencies  that  use  more  resource- 
efficient,  automatic  renewal  or  annual 
renewal  systems;  the  provision  would 
discourage  stores  from  applying  for 
authorization;  and  the  provision  would 
result  in  stores  exiting  and  re-entering 
the  Program,  causing  confusion  for 
participants. 

One  commenter  suggested  that,  rather 
than  requiring  stores  to  reapply  every 
three  years,  the  State  agency  be 
permitted  to  automatically  renew 
vendor  agreements  if  there  are  no 
vendor  violations.  Although  we 
understand  the  conunenter's  viewpoint, 
we  believe  only  stores  that  can 
demonstrate  they  continue  to  meet  or 
exceed  thr-  Slate  agency's  current 
selection  criteria  should  continue  to  be 
authorized.  Requiring  vendors  to 
reapply  for  authorization  at  least  every 
three  years  does  not  preclude  the  State 
agency  from  developing  a  streamlined 
system  for  accepting  reapplication 
information  from  current  vendors. 


However,  such  systems  must  ensure  that 
the  store  provides  updated  information 
regarding  all  of  the  selection  criteria, 
including  information  regarding  its 
current  prices,  quantities  and  varieties 
of  the  supplemented  foods  it  stocks,  and 
business  integrity,  as  well  as  updated 
information  regarding  the  store's 
ownership  and  management.  Regardless 
of  whether  a  store  is  applying  for 
reauthorization  or  initial  authorization, 
the  State  agency  must  select  vendors 
based  on  its  current  selection  criteria. 
For  these  reasons,  we  retained  the  three- 
year  limit  on  vendor  agreements. 

A  majority  of  commenters  opposed 
the  portion  of  the  provision  in  proposed 
Section  246.12(g)(6)  that  provides  that 
the  State  agency  may  limit  the  periods 
during  which  it  will  accept  and  process 
applications  for  vendor  authorization, 
except  that  applications  must  be 
accepted  and  processed  at  least  once 
every  three  years.  Many  commenters 
misunderstood  this  provision  as 
requiring  all  State  agencies  to  only 
accept  applications  once  every  three 
years.  The  conunenters  noted  a  wide 
variety  of  arguments  against  such 
limited  application  periods.  However, 
the  State  agency  has  always  had  the 
discretion  to  restrict  its  timeframes  for 
accepting  and  processing  vendor 
applications.  Some  State  agencies  have 
found  such  restrictions  very  useful  in 
establishing  annual  workplans  for  their 
limited  staffs.  The  proposal  would  only 
have  specifically  incorporated  this 
discretion  in  the  program  regulations 
and  clarified  that  if  the  State  agency 
chose  this  approach,  applications  must 
be  accepted  "at  least  once  every  three 
years."  The  proposal  also  would  have 
required  the  State  agency  to  develop 
procedures  for  processing  vendor 
applications  outside  of  its  timeframes 
when  it  determines  there  will  be 
inadequate  participant  access  unless 
additional  vendors  are  authorized.  This 
provision  is  consistent  with  the  three- 
year  limit  on  vendor  agreements  and  is 
adopted  in  Section  246.12(g)(7)  of  the 
final  rule. 

e.  Vendor  Reassessment  (§§  246.12(g)(3) 
and  (h)(3){xxiv)) 

One  commenter  suggested  that,  rather 
than  requiring  vendors  to  reapply  even,' 
three  years,  the  State  agency  should  be 
permitted  to  conduct  annual  reviews  of 
vendor  qualifications.  The  requirement 
for  three-year  agreements  is  not 
inconsistent  with  a  State  agenc\ 's 
periodic  review  of  vendor 
qualifications,  hi  Section  246.12(g)(3). 
we  proposed  to  authorize  the  State 
agency  to  reassess  any  authorized 
vendor  at  any  time  during  the  vendor's 
agreement  period  using  the  vendor 


selection  criteria  in  effect  at  that  lime. 
One  commenter  suggested  that  we 
modify  the  provision  so  that  a  vendor 
that  fails  to  meet  a  selection  criterion 
during  a  reassessment  be  given  the 
opportunity  to  correct  the  deficiency. 
The  State  agency  may  include  as  part  of 
both  its  vendor  selection  process  and  its 
reassessment  process  an  opportunity  to 
correct  any  deficiency  that  would 
otherwise  lead  to  nonselection  or 
termination  of  the  vendor  agreement. 
However,  this  is  at  the  discretion  of  the 
State  agency,  and  the  State  agency  must 
make  this  clear  in  its  procedures  for 
implementing  its  vendor  selection 
criteria. 

Another  commenter  pointed  out  that 
the  vendor  agreement  section  of  the 
proposal  did  not  clearly  reflect  the 
requirement  in  this  section  that 
specifies  that  the  State  agency  must 
terminate  the  agreements  with  vendors 
that  no  longer  meet  its  selection  criteria. 
In  addition,  we  noticed  that  the  vendor 
agreement  section  did  not  make  clear 
that  vendors  must  comply  with  the 
vendor  selection  criteria  throughout  the 
agreement  period.  We  agree  with  the 
commenter  and  added  Section 
246.12(h)(3)(xxiv)  in  the  final  rule  to 
make  these  clarifications. 

f.  Vendor  Agreement  Not  a  License  or 
Property  Interest  (§  246.12(h)(3)(xxi)) 

We  proposed  in  Section 
246.12(h)(3)(xxi)  to  clarify'  that  the 
vendor  agreement  does  not  constitute  a 
license  or  a  property  interest  and  if  the 
vendor  wishes  to  continue  to  be 
authorized  beyond  the  period  of  its 
ciurent  agreement,  the  vendor  must 
reapply  for  authorization.  Although 
commenters  overwhelmingly  supported 
this  provision,  fourteen  commenters 
questioned  whether  a  vendor  that  has 
been  disqualified  for  a  period  of  time 
thai  is  less  than  the  remaining  term  of 
its  agreement  should  be  allowed  to 
resume  its  authorization  without 
reapplying.  Commenters  indicated  that 
when  a  vendor  is  disqualified,  its  slot 
may  need  to  be  filled  immediately  to 
ensure  adequate  participant  access.  In 
addition,  they  also  noted  that  this  is 
inconsistent  with  the  Stale  agency's 
authority  to  reassess  a  vendor  at  any 
time  during  the  agreement  period  and 
terminate  the  vendor's  agreement  if  it  no 
longer  meets  the  selection  criteria.  In 
response  to  the  commenters'  concern, 
we  revised  Section  246.12(h)(3)(xxi)  to 
notify-  vendors  that  the  State  agency  will 
terminate  the  agreements  of  vendors 
that  are  disqualified.  A  store  may 
reapply  for  vendor  authorization  after 
the  expiration  of  its  disqualification 
period. 
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g.  Compliance  with  Applicable  Statutes. 
Regulations.  Policies,  and  Procedures 
(§  246.12(h)(3)(xxii))  and  Notifying 
Vendors  of  Changes  (§  246.12(h)(7)) 

All  five  commenters  supported  our 
proposal  to  require  vendor  agreements 
to  make  clear  that  vendors  must  comply 
with  any  changes  to  the  Program  statute 
and  regulations  and  State  policies  and 
procedures.  One  commenter  pointed  out 
that  we  needed  to  reference  State  laws 
and  regulations  as  well  as  State  policies 
and  procedures.  We  revised  this 
provision  to  clarify  that  vendors  must 
complv  with  the  vendor  agreement  and 
Federal  and  State  statutes,  regulations, 
policies,  and  procedures  governing  the 
Program,  including  any  changes  made 
during  the  agreement  period.  To  ensure 
that  vendors  are  notified  of  such 
changes,  we  also  added  Section 
246.12(h)(7)  in  the  final  rule  to  require 
the  State  agency  to  provide  vendors 
with  notice  of  changes  to  Federal  or 
State  statutes,  regulations,  policies,  and 
procedures  governing  the  Program  at  the 
time  they  are  implemented  by  the  State 
agency.  We  encourage  the  State  agencv 
to  provide  as  much  advance  notice  of 
such  changes  as  possible.  In  addition, 
the  State  agency  is  required  by  Section 
246.12(i)(2)  to  include  changes  to 
program  requirements  in  their  annual 
vendor  training. 

h.  Notification  of  Changes  in  Vendor 
Ownership.  Store  Location,  or  Cessation 
of  Operations  (§246.12(h)(3)(xvii)) 

In  Section  246  12(h)(.3){xvii),  we 
proposed  to  require  vendors  to  provide 
the  State  agency  with  at  least  45  days 
advance  notification  in  writing  of  a 
change  in  vendor  ownership,  store 
location,  or  cessation  of  operations.  A 
majority  of  commenters  opposed  the  45- 
day  advance  notification  and 
recommended  a  variety  of  alternative 
timeframes,  including  30  davs,  21  days, 
15  days,  promptly,  as  soon  as 
practicable,  and  a  number  of  days 
specified  by  the  State  agency  in  the 
vendor  agreement  Two  commenters 
noted  that  the  proposed  45-day  notice  is 
unenforceable  because  in  most 
situations  the  vendor  allows  its 
agreement  to  expire.  Several 
commenters  noted  that  a  45-day  notice 
is  impractical  because  businesses  cease 
operations,  buy  and  sell  stores,  and 
change  ownership  on  short  notice.  In 
addition,  many  business  transactions, 
such  as  a  change  in  ownership,  contain 
confidentiality  requirements  that 
prohibit  the  disclosure  of  information 
until  the  deal  is  consummated  in  order 
to  maintain  employees  and  customers. 

Several  commenters  requested  that  we 
delete  the  last  sentence  of  the  provision 


regarding  changes  in  business  structure. 
One  commenter  noted  that  vendor 
agreements  are  nontransferable; 
therefore,  a  transfer  of  a  majority 
interest  in  a  store  renders  the  agreement 
null  and  void.  Another  commenter 
warned  that  phrases  like  "changes  in 
business  structure"  and  "corporate 
reorganization"  open  the  door  for 
hidden  ownership  changes.  Another 
commenter  indicated  that  the  State 
agenc:y  must  verify  changes  in  business 
structure  through  its  Secretary  of  State's 
business  division,  because  past 
experience  has  shown  that  some 
corporations  will  call  a  change  in 
ownership  a  restructuring  in  order  to 
maintain  their  WIC;  authorization 

Several  commenters  asked  that  we 
either  delete  or  clarify  the  exception  for 
the  State  agency  to  "permit  vendors  to 
move  short  distances  without  voiding 
the  agreement."  One  commenter 
suggested  that  we  delete  the  exception 
to  send  a  dear  message  t(j  vendors  that 
if  a  store  changes  location,  then  the 
vendor  must  reapply  to  be  a  vendor  at 
the  new  location.  Another  commenter 
indicated  that  in  an  urban  area  a  move 
across  the  street  may  result  in  a  change 
in  zip  code,  and  allowing  a  vendor  to 
move  into  another  zip  code  without 
voiding  its  agreement  may  result  in 
denial  of  another  vendor  in  that  same 
zip  code  without  providing  equal 
review  of  both  potential  locations. 

In  response  to  commenters'  concerns, 
we  modified  Section  246.12(h)(3)(xvii) 
in  the  final  rule  to  remove  the  specific 
length  of  advance  notice  required  and  to 
clarify  that  it  is  within  the  State 
agency's  discretion  to  determine:  the 
length  of  advance  notice  required  for 
vendors  reporting  changes  under  this 
provision,  whether  a  change  in  location 
qualifies  as  a  short  distance,  and 
whether  a  change  in  business  structure 
constitutes  a  change  in  ownership.  In 
addition,  we  clarified  that  the  notice 
must  be  in  writing  and  revised  this 
provision  to  use  the  term  "terminated, 
instead  of  the  term  "voided.  "  when 
referring  to  vendor  agreements. 

i.  Sale  of  Store  to  Circumvent  a  WIC 
Sanction  (§246. 12(g)(5)) 

In  Section  246.12(g)(4),  we  proposed 
to  prohibit  the  State  agency  from 
authorizing  a  vendor  applicant  when  it 
determines  that  the  store  has  been  sold 
(i.e.,  a  change  in  ownership)  to 
circumvent  a  WIC  sanction.  Seventeen 
commenters  supported  this  provision. 
One  commenter  suggested  we  modify 
the  provision  to  prohibit  authorization 
of  a  store  that  has  been  sold  until  the 
disqualification  period  is  over,  because 
this  would  be  easier  for  the  State  agencv 
to  implement.  We  did  not  accept  this 


comment  because  it  could  impair  the 
owner  from  selling  the  store  to  a 
legitimate  buyer  for  its  fair  market 
value.  One  commenter  indicated  that  a 
denial  of  authorization  based  on  this 
provision  would  be  difficult  to  uphold 
on  appeal.  Another  commenter 
suggested  that  a  new  owner  could  be 
required  to  sign  an  affidavit  during  the 
application  process  stating  that  the 
previous  owner  has  no  interest  and  is 
not  involved  in  the  business.  We  believe 
that  through  its  application  and 
selection  process  the  State  agency  will 
be  able  to  prevent  and  detect  situations 
in  which  owners  sell  stores  to 
circumvent  WIC  sanctions. 
Consequently,  we  retained  this 
provision  in  Section  246.12(g)(5)  of  the 
final  rule. 

j.  Data  Collection  at  Authorization 
(§  246.12(g)(8)) 

The  proposal  included  a  provision 
that  would  require  the  State  agency  to 
collect  a  vendor  applicants  shelf  prices 
and  its  FSP  authorization  number  if  it 
participates  in  that  program.  One 
commenter  asked  that  we  clarify 
whether  a  vendor  applicant  had  to  be 
authorized  by  the  FSP  to  be  selected  for 
WIC  authorization  and  whether  a  WIC 
application  should  be  delayed  until  the 
vendor  applicant  provides  its  FSP 
authorization  number.  Another 
commenter  suggested  that  we  require 
vendor  applicants  to  be  authorized  by 
the  FSP  in  order  to  be  WIC  authorized. 
We  proposed  this  requirement  in  part  to 
improve  the  State  agency's  coordination 
with  the  FSP  in  the  reciprocity  of 
sanctions,  as  required  by  the  WIC/Food 
Stamp  Program  Vendor  Disqualification 
final  rule  published  on  March  18.  1999 
at  64  FR  13311  (Vendor  Disqualification 
final  rule).  If  a  vendor  applicant  that  is 
authorized  in  the  FSP  fails  to  provide  its 
FSP  authorization  number,  the  State 
agency  must  delay  or  deny 
authorization,  because  this  provision       ' 
requires  the  State  agency  to  collect  this 
information  at  the  time  of  application. 
Although  some  State  agencies  may 
require  FSP  authorization  as  a  condition 
of  WIC  authorization.  Federal 
regulations  do  not  include  such  a 
requirement. 

In  this  provision,  we  also  proposed 
that  the  State  agency  collect  the  vendor 
applicant's  shelf  prices,  "unless  the 
State  agency  uses  competitive  bidding 
to  set  vendor  prices  for  such  foods."  In 
retrospect,  we  believe  that  the  exception 
is  inappropriate  because  a  State  agency 
that  uses  a  competitive  bidding  system 
needs  the  vendor  applicant's  shelf 
prices  to  ensure  that  the  vendor 
applicant's  bid  prices  do  not  exceed  its 
shelf  prices.  For  this  reason,  we  deleted 
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the  exception.  We  added  a  heading  to 
this  provision,  "Data  collection  at 
authorization,"  and  retained  it  in 
Section  246.12(g)(8)  of  the  final  rule. 

3.  Vendor  Limiting  Criteria 

(§§  246.12(g)(2)  and  246.4(a)(14)(ii)) 

We  proposed  to  require  the  State 
agency  to  limit  the  number  of  vendors 
it  authorizes  to  a  level  that  ensures 
adequate  participant  access  as  well  as 
effective  State  agency  management, 
oversight,  and  review  of  authorized 
vendors.  Although  current  regulations 
permit  the  State  agency  to  Ihnit  its 
number  of  authorized  vendors, 
commenters  overwhelmingly  opposed 
the  proposed  provision  to  require 
vendor  limitation.  Commenters  stated 
that  mandatory  limitation  would  be 
impossible  to  implement  consistently 
throughout  the  State  agency's 
jurisdiction,  add  another  layer  to  the 
authorization  process,  be  an 
unnecessary  administrative  burden,  be 
costly  to  implement,  create  access 
problems  for  participants,  impede  the 
State  agency's  ability  to  adapt  to  growth 
during  agreement  cycles,  result  in  more 
appeals  and  litigation,  and  create  ill  will 
among  cooperating  vendors. 

A  majority  of  those  who  opposed 
mandatory  limitation  suggested  that 
Federal  rules  focus  on  selection  rather 
than  limitation  and  that  limitation 
should  remain  at  the  State  agency's 
discretion.  The  rationale  for  this 
compromise  is  that  strong  selection 
criteria  limit  the  number  of  authorized 
vendors  without  the  problems 
associated  with  limiting  criteria.  The 
General  Accounting  Office  (GAG)  study 
("Efforts  to  Control  Fraud  and  Abuse  in 
the  WIC  Program  Can  Be  Strengthened") 
released  in  August  1999  states  that  "42 
of  the  51  State  agencies  [surveyed] 
reported  making  some  effort  to  limit  the 
niunber  of  authorized  vendors." 
However,  more  State  agencies  reported 
using  strong  selection  criteria  to  limit 
their  number  of  authorized  vendors  than 
reported  using  limiting  criteria.  The 
GAO  recommended  that  we  "[ajmend 
the  regulations  on  vendor  management 
to  ensure  that  the  States  limit  their 
authorized  vendors  to  a  number  they 
can  effectively  manage  and  issue 
guidance  to  States  on  the  specific 
criteria  we  will  use  to  assess  their 
compliance  with  the  regulations  and  the 
actions  they  would  need  to  take  if  we 
determine  that  they  have  authorized 
more  vendors  than  they  can  effectively 
manage." 

We  oelieve  the  compromise  noted 
above,  to  require  strong  selection 
criteria  and  retain  limitation  at  the  State 
agency's  discretion,  will  achieve  oiu 
goal  of  reducing  vendor  fraud  and  abuse 


and  still  address  the  GAO's 
recommendation.  Through  the 
management  evaluation  process,  we 
assess  whether  the  State  agency 
effectively  manages  its  vendors  and 
requires  the  corrective  actions  when 
necessary.  For  these  reasons,  we 
adopted  strong  selection  criteria,  as 
discussed  below,  and  retained  the  State 
agency's  authority  to  establish  criteria  to 
limit  the  number  of  vendors  it 
authorizes.  We  also  made  a  conforming 
change  to  Section  246.4(a)(14)(ii)  to 
clarify  that  the  State  agency  is  only 
required  to  include  limiting  criteria  in 
its  State  Plan  if  the  State  agency  opts  to 
use  such  criteria. 

4.  Vendor  Selection  Criteria 

A  substantial  majority  of  the 
comments  we  received  on  the  use  of 
mandatory  vendor  selection  criteria 
supported  the  provision  as  proposed. 
Commenters  pointed  out  that  making 
vendors  meet  or  exceed  strong  selection 
criteria  in  order  to  be  authorized  is  more 
effective  than  conducting  compliance 
investigations  on  vendors  after  they 
have  been  authorized.  One  commenter 
noted  that  selection  criteria  will  keep 
vendors  honest  and  may  improve 
vendors'  attitudes  toward  participants, 
because  vendors  will  not  take  for 
granted  that  they  automatically  qualify 
for  WIC  authorization.  Those  few 
commenters  opposing  mandatory 
selection  criteria  asserted  that  the  State 
agency  should  have  the  discretion  to 
establish  the  selection  criteria  and  that 
the  proposed  mandatory  selection 
criteria  were  too  stringent  and  would 
impair  the  viability  of  some  vendors. 

As  noted  in  the  preamble  to  the 
proposed  rule  and  by  those  who 
commented  on  the  proposal.  State 
agency  experience  has  shown  that 
strong  selection  criteria  can  provide  a 
cost-effective  means  of  both  cost 
containment  and  prevention  of  vendor 
violations.  Therefore,  this  final  rule 
retains  the  requirement  for  mandatory 
vendor  selection  criteria.  We  discuss  the 
comments  and  changes  to  the  individual 
selection  criteria  below. 

a.  Competitive  Price  and  Price 
Limitations  (§§  Sections  246.12(g)(3){i) 
and  246.14(b)(2)) 

A  majority  of  the  commenters 
supported  the  competitive  price 
selection  criterion,  although  a  number 
of  those  commenters  suggested 
modifications.  Some  commenters 
recommended  that  we  either  delete  the 
competitive  price  criterion  or  make  it  a 
State  agency  option.  Others  indicated 
that  we  should  allow  the  marketplace  to 
establish  the  prices  of  supplemental 
foods. 


As  noted  in  the  preamble  to  the 
proposed  rule,  section  17(h)(ll)  of  the 
Child  Nutrition  Act  (42  U.S.C. 
1786(h)(ll))  requires  the  State  agency  to 
take  into  consideration  the  prices  a  store 
charges  for  supplemental  foods 
compared  to  other  stores  when  selecting 
stores  for  program  authorization.  This 
section  also  requires  the  State  agency  to 
establish  procedures  to  ensure  that 
authorized  stores  do  not  subsequently 
raise  their  prices  for  supplemental  foods 
to  levels  that  would  otherwise  make 
them  ineligible  for  authorization. 
Therefore,  we  retained  the  competitive 
price  selection  criterion  in  the  final  rule. 
However,  we  revised  this  provision  to 
address  commenters'  concerns  and  to 
clarify  the  requirements  for  this 
criterion. 

First,  we  clarified  the  distinction 
between  the  "competitive  price 
selection  criterion"  and  "price 
limitations."  The  competitive  price 
selection  criterion  is  the  process  of 
considering,  at  the  time  of  vendor 
authorization,  the  prices  a  vendor 
applicant  charges  for  supplemental 
foods  as  compared  to  the  prices  charged 
by  other  vendor  applicants  and 
authorized  vendors.  The  State  agency 
may  evaluate  a  vendor  applicant  based 
on  its  shelf  prices  or  on  the  prices  it  bids 
for  supplemental  foods,  which  may  not 
exceed  its  shelf  prices. 

The  State  agency  also  must  establish 
price  limitations  that  the  authorized 
vendor  may  not  exceed  during  its 
agreement  period.  The  price  limitations 
must  be  designed  to  ensiu-e  that  the 
State  agency  does  not  pay  a  vendor  at 
a  level  that  would  otherwise  make  the 
vendor  ineligible  for  authorization.  This 
term  is  also  used  in  the  vendor 
agreement  section  in  connection  with 
the  provision  in  Section  246.12(h)(4) 
that  requires  the  State  agency's 
redemption  procedures  ensure  that  the 
vendor  is  not  paid  more  than  the  price 
limitations  applicable  to  that  vendor 
and  in  Section  246.12(k)(l)  in  the 
context  of  the  requirements  for  State 
agency  review  of  food  instruments  (and 
discussed  further  in  section  6.d  of  the 
preamble).  We  also  made  a  conforming 
change  to  Section  246.14(b)(2)  to  make 
clear  that  for  food  costs  to  be  allowable, 
they  may  not  exceed  the  price 
limitations  applicable  to  the  vendor. 

Several  commenters  noted  the 
importance  of  giving  the  State  agency 
the  flexibility  to  determine  the  best 
method  to  implement  the  competitive 
price  criterion.  In  response,  we  included 
a  description  of  this  requirement  in  the 
final  rule  to  clarify-  the  range  of 
flexibility  the  State  agency  has  in 
implementing  the  competitive  price 
criterion.  In  response  to  a  number  of 
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questions  from  commenters,  the  final 
rule  also  clarifies  that  the  State  agency 
may  establish  competitive  price  criteria 
and  price  limitations  for  different 
vendor  peer  groups. 

i\nother  commenter  suggested  that  we 
permit  the  State  agency  to  except 
pharmacies  that  only  provide  exempt 
infant  formula  and/or  WIC-eligible 
medical  foods  from  the  competitive 
price  criterion  and  price  limitations 
because  pharmacies  often  do  not  know 
the  price  of  exempt  infant  formula  and/ 
or  WIC-eligible  medical  foods  until  they 
order  it.  This  final  rule  authorizes  such 
-  an  exception. 

Several  commeftters  indicated  that  the 
competitive  price  criterion  would  have 
a  negative  effect  on  smaller  stores  that 
may  have  higher  operating  costs  or  that 
may  be  unable  to  offer  supplemental 
foods  at  prices  below  their  costs.  As 
noted  in  the  preamble  to  the  proposed 
rule,  in  many  areas  smaller  vendors  are 
essential  to  ensuring  participant  access. 
As  with  all  aspects  of  its  food  deliver\' 
system,  the  State  agency  must  ensure 
adequate  participant  access  when  it 
establishes  its  competitive  price 
criterion  and  price  limitations. 
Developing  appropriate  vendor  peer 
groups  is  one  way  the  State  agency  can 
both  ensure  adequate  participant  access 
and  consider  prices  during  the  vendor 
selection  process.  Contrary  to  one 
conunenters  suggestion,  the  State 
agency  continues  to  retain  the  discretion 
to  decide  whether  and  how  to  establish 
its  vendor  peer  groups. 

Both  supporting  and  opposing 
conunenters  questioned  how  to  handle 
price  fluctuations  that  may  occur  during 
the  agreement  period  due  to  government 
and  market  forces  beyond  a  vendors 
control.  We  clarified  in  the  final  rule 
that  the  State  agency  may  include  a 
factor  in  its  price  limitations  to  account 
for  fluctuations  in  wholesale  prices.  For 
example,  the  State  agency  could  include 
an  inflation  factor  in  its  price 
limitations. 

Commenters  also  asked  us  whether 
certain  scenarios  would  satisfy  the 
requirement  to  ensure  compliance  with 
the  price  limitations  throughout  the 
agreement  period.  The  following 
scenarios  would  satisfy-  the  requirement 

Scenario  1 .  The  State  agency  assigns 
vendors  to  peer  groups  upon 
authorization  and  then  makes  price 
adjustments  to  its  payments  to  vendors 
based  on  the  price  limitations 
applicable  to  the  vendor's  peer  group. 

Scenario  2.  The  State  agency 
compares  the  prices  a  vendor  applicant 
charges  for  supplemental  foods  with 
those  charged  by  other  vendor 
applicants  and  authorized  vendors  to 
determine  which  vendors  to  authorize 


and  then  periodically  conducts  a 
reassessment  of  the  vendor's  prices  to 
ensure  they  meet  the  applicable  price 
limitations. 

Scenario  3:  The  State  agency 
establishes  a  maximum  price  it  will  pay 
for  each  type  of  food  instrument  and 
then  includes  a  provision  in  the  vendor 
agreement  that  the  State  agency  will  not 
pay  vendors  in  excess  of  the  maximum 
price  established  for  each  food 
instrument. 

b.  Minimum  Variety  and  Quantity  of 
Supplemental  Foods  (§  246.12(g)(3)(ii)) 

Almost  all  of  the  commenters 
supported  the  requirement  to  consider 
as  part  of  the  selection  process  whether 
vendor  applicants  stock  a  minimum 
variety  and  quantity  of  supplemental 
foods.  Commenters  noted  that  the 
minimum  variety/quantity  requirement 
is  one  of  the  best  selection  criteria  and 
is  more  effective  at  limiting  the  number 
of  vendors  the  State  agency  authorizes 
than  using  limiting  criteria.  One 
commenter  noted  that  the  proposed  rule 
did  not  make  clear  that  authorized 
vendors  must  maintain  the  minimum 
variety  and  quantity  of  supplemental 
foods  at  all  times,  not  just  at  the  time 
of  authorization.  As  discussed  in  section 
2.e  of  this  preamble.  Section 
246.12(h)(3)(xxiv)  of  this  final  rule  puts 
vendors  on  notice  that  they  must 
comply  with  all  the  vendor  selection 
criteria,  including  this  one,  throughout 
the  vendor  agreement  period. 

Four  conunenters  suggested  that  we 
adopt  the  same  criterion  for  minimum 
variety  and  quantity  as  the  FSF  has 
proposed  to  establish  for  its  authorized 
retailers  The  FSP  proposal  would 
require  retailers  to  offer  for  sale  at  least 
three  varieties  of  staple  food  intended 
for  home  preparation  and  consumption 
in  each  of  four  categories  of  staple  foods 
(meat,  poultry,  or  fish:  bread  or  cereals; 
vegetables  or  fruit;  and  dairy  productsl. 
The  inherent  differences  in  the  types  of 
food  that  program  participants  may 
obtain  with  food  stamps  versus  WIC 
food  instruments  makes  this  definition 
inappropriate  fOr  the  WIC  Program. 
Furthermore,  the  variations  in  the 
supplemental  foods  approved  by  each 
State  agency  make  it  difficult  to 
establish  a  standard  definition  for  the 
WIC  Program.  Therefore,  this  final  rule 
does  not  adopt  a  standard  definition  of 
the  minimum  variety  and  quantity  of 
supplemental  foods  that  vendor 
applicants  must  stock.  Rather,  such 
decisions  are  left  to  State  agency 
discretion 

.Several  ccimmenters  suggested  that  we 
establish  some  flexibility  or  tolerance  in 
this  requirement  or  consider 
supplemental  foods  that  a  vendor  can 


document  it  has  ordered.  Two 
commenters  suggested  that  the  State 
agency  be  permitted  to  authorize  stores 
that  do  not  stock  infant  formula  or  to 
authorize  pharmacies  that  only  provide 
exempt  infant  formula  and/or  WIC- 
eligible  medical  foods  to  participants. 
The  State  agency  may  acconunodate 
such  stores  when  it  determines  that  they 
are  necessary  to  ensure  adequate 
participant  access.  As  with  the 
competitive  price  criterion,  it  is  critical 
that  the  State  agency  clearly  incorporate 
any  necessary  flexibility  in  its  selection 
criteria  at  the  time  the  criteria  are 
established  so  that  all  vendor  applicants 
are  held  to  the  same  standards.  In 
recognition  of  the  wide  range  of  stores 
that  serve  as  vendors,  this  rule  clarifies 
that  the  State  agency  may  establish 
different  minimum  variety  and  quantity 
standards  for  different  vendor  peer 
groups.  However,  we  must  emphasize 
the  importance  of  establishing 
appropriate  minimums  so  that 
participants  are  able  to  obtain  all  of  the 
authorized  supplemental  foods  on  their 
food  instruments.  Vendors  may  not 
provide  substitutions,  cash,  or  credit 
(including  rainchecks)  if  the  authorized 
supplemental  foods  are  not  available. 
Authorizing  vendors  that  do  not 
maintain  the  required  minimum  stocks 
of  supplemental  foods  undermines  the 
nutritional  goals  of  the  Program. 

c.  Business  Integrity  (§246.12(g)(3)(iii)) 

Although  a  majority  of  conunenters 
supported  the  proposal  to  require  the 
State  agency  to  consider  the  business 
integrity  of  vendors  in  the  selection 
process,  many  commenters  suggested 
modifications  to  the  business  integrity 
criteria.  We  proposed  three  criteria  in 
this  category:  (1)  Lack  of  a  record  of 
criminal  conviction  or  civil  judgment 
for  certain  offenses  that  indicate  a  lack 
of  business  integrity;  (2)  lack  of  a  history 
of  serious  vendor  violations:  and  (3) 
lack  of  a  history-  of  serious  FSP 
violations. 

Even  those  commenters  who  agreed 
with  the  substance  of  these  criteria 
found  them  confusing.  We  completely 
rewrote  this  section  to  clarify  the 
requirements.  In  addition,  we 
strengthened  the  regulatory  language  to 
emphasize  that  the  State  agency  may 
rely  solely  on  facts  already  known  to  it 
and  representations  made  by  vendor 
applicants  on  their  vendor  applications. 
This  change  responds  to  the  many 
commenters  who  asked  whether  costly 
background  checks  were  required  and 
whether  the  State  agency  would  be  held 
accountable  for  authorizing  vendors 
whose  criminal  records  were  not  known 
to  the  State  agency. 
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Several  commenters  indicated  that  the 
proposal  did  not  make  clear  what  would 
happen  if  the  State  agency  discovered 
that  a  vendor  had  lied  on  its 
application.  This  final  rule  adds  a 
sentence  to  the  termination  provision  in 
Section  246.12{h)(3)(xvi)  notifying  the 
vendor  that  the  State  agency  will 
terminate  its  agreement  if  the  State 
agency  determines  that  it  has  provided 
false  information  in  connection  with  its 
application.  Two  commenters 
questioned  the  value  of  vendor  self- 
declarations  on  applications.  We  believe 
that  adding  a  requirement  to  terminate 
the  vendor  agreement  when  a  vendor  is 
found  to  have  provided  false 
information  will  deter  such  behavior 
among  vendor  applicants. 

Several  commenters  questioned  the 
people  covered  by  the  business  integrity 
criteria.  One  commenter  suggested  tibat 
the  criteria  include  immediate  family 
members  of  the  owners,  officers  or 
partners,  managers,  and  any 
stockholders  who  have  a  substantial  role 
in  the  operation  of  a  store.  Two  other 
commenters  questioned  who  would  be 
covered  in  a  publicly  traded  company. 
The  proposed  rule  would  have  applied 
the  business  integrity  criteria  to  the 
business  entity  itself  and  its  current 
owners,  officers,  directors,  or  partners. 
We  revised  this  provision  in  the  final 
rule  to  cover  only  the  vendor's  ciurent 
owrners,  officers,  and  managers.  This 
change  conforms  the  coverage  to 
parallel  the  FSP  rule  and  recognizes  the 
important  role  managers  play  with 
respect  to  a  vendor  applicant's  business 
integrity. 

i.  No  Criminal  Conviction  or  Civil 
Judgment 

We  also  had  a  number  of  questions 
and  suggestions  about  the  specific 
business  integrity  criteria.  With  respect 
to  the  criteria  requiring  a  lack  of  a 
record  of  a  criminal  conviction  or  civil 
judgment  for  certain  offenses  that 
indicate  a  lack  of  business  integrity, 
conunenters  wanted  to  know  whether 
the  State  agency  would  be  limited  to  the 
listed  activities,  whether  to  consider 
felonies  or  misdemeanors  or  both,  and 
what  is  meant  by  "business  integrity" 
and  "business  honesty."  Foiu 
commenters  opposed  this  provision  on 
the  grounds  that  once  a  person  has 
served  a  criminal  sentence,  that  person 
should  not  be  further  penalized  through 
denial  of  authorization.  Two  other 
conunenters  suggested  that  rather  than 
denying  authorization  for  such  offenses, 
stores  that  cannot  meet  this  selection 
criterion  should  be  authorized  and  then 
identified  as  high-risk  vendors  subject 
to  compliance  investigations.  Another 
commenter  opposed  this  selection 


criterion  because  it  would  be  difficult 
for  the  State  agency  to  apply  in  a  fair 
and  consistent  manner.  Two 
conunenters  requested  that  we  clarify 
the  number  of  years  that  constitutes  a 
vendor  applicant's  "history." 

Vendors  play  a  valuable  role  in  most 
State  agencies'  food  delivery  systems. 
We  believe  it  is  critical  that  the  State 
agency  consider  business  integrity  in 
the  selection  of  its  vendors,  because  the 
integrity  of  vendors  reflects  on  the 
integrity  of  the  WIC  Program.  Congress 
made  clear  its  concern  about  the 
integrity  of  vendors  when  it  required: 
high-risk  identification  and  compliance 
investigations  of  vendors;  permanent 
disqualification  for  vendors  convicted  of 
trafficking;  and  disqualification  of 
vendors  that  have  been  disqualified  as 
retailers  in  the  FSP.  We  substantially 
revised  the  business  integrity  criterion 
in  the  final  rule  to  clarify  that  only 
criminal  convictions  and  civil 
judgments  imposed  in  the  six  years 
prior  to  the  application  must  be 
considered  and  to  clarify  the  areas  of 
this  criterion  in  which  the  State  agency 
has  discretion.  We  have  not 
distinguished  between  felonies  and 
misdemeanors  because  of  the  wide 
variation  among  States  in  designating 
these  criminal  offenses  as  felonies  vs. 
misdemeanors. 

ii.  No  Serious  WIC  Program  Vendor 
Violations  and  No  Serious  Food  Stamp 
Program  Violations 

Commenters  were  divided  on  the 
merits  of  the  proposed  selection  criteria 
for  a  lack  of  a  history  of  serious  WIC 
violations  and  a  lack  of  a  history  of 
serious  FSP  violations.  Many 
commenters  believed  that  both  criteria 
went  too  far  because  serious  WIC  and 
FSP  violations  are  those  that  give  rise  to 
a  disqualification,  criminal  conviction, 
or  civil  judgment.  Fiuthermore,  if 
violations  do  not  rise  to  such  a  level, 
then  they  should  not  be  used  as  a  basis 
to  deny  authorization.  Two  commenters 
noted  that  this  criterion  could 
effectively  extend  a  one-year 
disqualification  for  up  to  six  more  years. 
Other  opposing  commenters  reiterated 
their  views  that  the  business  integrity 
criteria  are  confusing  and  bureaucratic 
and  that  vendor  integrity  is  better 
handled  through  vendor  monitoring.  On 
the  other  hand,  one  commenter 
suggested  that  we  permit  the  State 
agency  to  set  a  timeframe  of  longer  than 
the  proposed  six  years  for  cases  of 
particularly  egregious  violations. 

We  did  not  include  these  two  criteria 
in  the  final  rule,  even  though  we  believe 
serious  WIC  and  FSP  violations  do 
reflect  on  the  business  integrity  of 
vendor  applicants.  Rather  than  make 


such  violations  mandatory  vendor 
selection  criteria,  we  decided  to  give  the 
State  agency  the  discretion  to  establish 
selection  criteria  for  serious  WIC  and 
FSP  violations  or  use  such  vendor 
information  to  identify  high-risk 
vendors. 

We  want  to  point  out  that  we 
proposed  to  make  failure  to  participate 
in  the  aimual  vendor  training  a  basis  for 
nonselection.  Although  this  is  not 
required  by  the  selection  criteria  in  the 
final  rule,  many  State  agencies  have 
found  this  to  be  an  effective  means  of 
vendor  management.  The  State  agency 
continues  to  have  the  authority  to 
establish  failure  to  attend  vendor 
training  as  a  selection  criterion. 

iii.  Sanctions  Imposed  by  Another  WIC 
State  Agency  (§  246.12(l)(2)(iii)) 

A  number  of  commenters  responded 
to  our  request  for  comments  on  whether 
to  make  mandatory  vendor  sanctions 
imposed  by  another  WIC  State  agency  a 
mandatory  selection  criterion.  Almost 
all  commenters  supported  this  idea, 
although  most  suggested  various 
modifications.  Three  conunenters 
requested  that,  if  established,  the 
selection  criterion  should  permit  the 
State  agency  to  rely  on  the 
representations  made  by  vendor 
applicants  on  their  vendor  applications. 
Other  commenters  suggested  that  we 
maintain  a  database  for  State  agencies  to 
use  for  this  purpose.  Under  the  final 
rule,  the  State  agency  has  the  discretion 
to  establish  a  selection  criterion  to 
consider  WIC  sanctions  imposed  by 
another  State  agency. 

Two  commenters  asked  how  the  State 
agency  would  be  able  to  uphold  a  denial 
of  authorization  on  appeal  if  it  denied 
authorization  to  a  vendor  based  on  a 
WIC  sanction  imposed  by  another  State 
agency  or  based  on  a  FSP  sanction. 
These  commenters  suggested  that 
information  about  WIC  sanctions 
imposed  by  other  State  agencies  be  used 
to  identify  high-risk  vendors  rather  than 
as  a  selection  criterion.  Three 
conunenters  believed  that  only  the 
mandatory  sanctions,  not  State  agency- 
established  sanctions,  imposed  by 
another  State  agency  should  result  in 
nonselection.  Whereas  one  commenter 
raised  concerns  about  the  time  and  costs 
of  denying  authorization  based  on  WIC 
sanctions  imposed  by  another  State 
agency,  another  commenter  asserted 
that  if  a  vendor  commits  vendor 
violations  in  one  State  agency  s  WIC 
Program,  the  vendor  is  likely  to  commit 
such  violations  in  another  State 
agency's  WIC  Program. 

For  a  State  agency  that  opts  to  deny 
authorization  based  a  prior  WIC 
sanction,  a  WIC  sanction  by  another 
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State  agency,  or  a  FSP  withdrawal  of 
authorization  or  prior  FSP 
disqualification,  we  made  a 
corresponding  change  to  the 
administrative  review  procedures.  This 
change  specifies  that  if  the  State  agency 
denies  authorization  to  a  vendor 
applicant  based  on  a  WIC  sanction 
(regardless  of  which  State  agency 
imposed  the  sanction)  or  a  FSP 
withdrawal  of  authorization  or 
disqualification,  the  State  agency  is  only 
required  to  provide  the  vendor 
applicant  with  an  abbreviated 
administrative  review  We  made  this 
change  because  the  vendor  applicant 
already  had  an  opportunity  to  appeal 
the  facts  underlying  the  WIC  sanction  or 
FSP  withdrawal/disqualification; 
therefore,  it  is  not  necessary  to  provide 
a  second  review  of  these  facts.  An 
abbreviated  administrative  review 
provides  the  vendor  applicant  with  the 
opportunity  to  appeal  such  narrow 
factual  issues  as  whether  its  store  is  the 
same  one  that  received  the  sanction  and 
whether  the  sanction  occurred  during 
the  applicable  period. 

One  coramenter  questioned  the 
appropriateness  of  denying 
authorization  of  a  vendor  applicant  for 
a  vendor  violation  that  did  not  result  in 
a  sanction.  The  commenter  indicated 
that  the  vendor  applicant  would  be 
denied  authorization  based  on 
information  that  it  did  not  have  an 
opportunity  to  examine  or  refute.  If  a 
State  agency  denies  authorization  on 
this  basis,  the  State  agency  must  include 
a  description  of  the  vendor  violation  in 
the  notice  of  adverse  action  and  must 
give  the  vendor  an  opportunity  to 
appeal  the  adverse  action 

d.  No  Current  Food  Stamp  Program 
Disqualification  or  Civil  Monev  Penaltv 
for  Hardship  (§  246.12(g)(3)(ivi) 

Twenty-four  of  the  twenty-six 
commenters  supported  the  proposed 
requirement  to  deny  authorization  tu 
vendor  applicants  that  are  currently 
disqualified  from  the  FSP  or  that  have 
received  a  FSP  civil  money  penalty  for 
hardship  and  the  period  for  the  FSP 
disqualification  that  would  otherwise 
have  been  imposed  has  not  expired. 
Three  supporting  commenters  suggested 
that  we  require  FSP  authorization  as  a 
prerequisite  for  WIC  authorization.  We 
did  not  make  this  change  because  of  the 
differences  in  the  populations  served 
and  the  benefits  provided  under  the  two 
programs. 

e.  Considering  Participant  Access  in 
Authorization  Determinations 

In  drafting  the  final  rule,  we  noticed 
that  it  was  not  clear  whether  the  State 
agency  would  be  required  to  deny 


authorization  to  a  vendor  applicant  that 
did  not  meet  one  or  more  of  the 
selection  criteria.  We  clarified  in  the 
final  rule  that  a  vendor  applicant  that 
does  not  meet  the  competitive  price  and 
minimum  variety/quantity  criteria  may 
not  be  authorized,  even  if  such  denial  of 
authorization  would  result  in 
inadequate  participant  access.  For  the 
competitive  price  criterion,  the  State 
agencv  must  compare  the  prices  of  the 
vendor  applicant  against  those  of  other 
vendor  applicants  and  authorized 
vendors.  Consequently,  the  State  agency 
is  able  to  adjust  its  competitive  price 
criterion  to  select  enough  vendors  to 
ensure  adequate  participant  access.  As 
for  the  minimum  quantity/variety 
criterion,  we  believe  that  a  vendor 
applicant  that  does  not  meet  or  exceed 
this  criterion  must  be  denied 
authorization  because  such  a  store 
cannot  provide  participants  all  the 
authorized  supplemental  foods  on  their 
food  instruments 

We  clarified  that  the  remaining  two 
vendor  selection  criteria,  business 
integrity  and  a  current  disqualification/ 
civil  monev  penalty  for  hardship  in  the 
FSP.  that  the  State  agency  may 
authorize  a  vendor  applicant  that  fails  to 
meet  these  criteria  if  necessary  to  ensure 
adequate  participant  access.  We  believe 
this  requirement  strikes  the  necessary 
balance  between  program  integrity  and 
participant  access,  similar  to  that 
balance  struck  when  a  State  agency 
decides  to  impose  a  civil  money  penalty 
in  lieu  of  a  disqualification  in  order  to 
ensure  adequate  participant  access. 

5  Food  Instrument  Requirements 

No  commenters  opposed  the  food 
instrument  requirements  in  proposed 
Sections  246.12(f)(1).  (f)(2)(i).  (fK2)(iv). 
(n(2)(v).(n(2)(vi),  and  (f)(3). 
Consequently,  we  adopted  these 
provisions  as  proposed  with  minor 
revisions  to  conform  to  language  used 
throughout  the  final  rule.  Below  are 
separate  discussions  of  the  food 
instrument  proposals  that  received 
opposing  comments. 

a.  Printed  Food  Instrument 
Requirements  (§§  246. 12(f)(2)(ii). 
(n(2)(iii),  (f){2)(vii).  dnd(r)(5)) 

One  commenter  opposed  the 
proposed  provisions  in  Sections 
246.12(f)(2)(ii]  and  (f)(2)(iii),  requiring 
the  "first  date  of  use"  and  the  "last  date 
of  use"  to  be  printed  v)n  food 
instruments,  because  vendors  are  often 
penalized  when  they  accept  food 
instruments  either  before  or  after  the 
specified  dates.  The  commenter 
indicated  that  the  State  agency  issues 
food  instruments  too  far  ahead  of  the 
"first  date  of  use"  and  suggested  that 


food  instruments  be  more  specific  and 
to  the  point.  A  major  responsibility  of 
vendors  is  to  make  sure  that  they  accept 
food  instruments  only  during  their  valid 
dates.  This  requirement  is  similar  to 
accepting  manufacturers'  coupons, 
which  are  for  specific  food  items  and 
contain  expiration  dates.  Cashiers  must 
be  familiar  enough  with  the  food 
instruments  used  by  the  State  agency  to 
identify  whether  or  not  a  food 
instrument  is  valid  for  transaction.  We 
believe  the  requirements  as  adopted  in 
Sections  246.12(f)(2)(i)  through 
(f)(2)(vii)  of  the  final  rule  address  the 
commenter' s  concerns  in  that  they 
require  "[elach  printed  food  instrtiment 
must  clearly  bear  on  its  face"  the 
authorized  supplemental  foods,  the  first 
date  of  use,  the  last  date  of  use.  the 
redemption  period,  the  serial  number, 
and  spaces  for  the  purchase  price  and 
the  signature. 

In  response  to  the  commenter's 
concern  about  issuing  food  instruments 
too  far  in  advance,  program  regulations 
that  require  the  State  agency  to  issue  no 
more  than  a  three-month  supply  of  food 
instrtunents  at  any  one  time  have  been 
in  place  since  1982  and  were  included 
in  the  proposal.  No  other  opposing 
comments  were  received  on  these 
regulations.  Cashiers  need  to  examine 
the  dates  on  a  food  instrument  to  ensure 
it  is  valid,  regardless  of  when  the  food 
instmment  was  issued.  Requiring 
shorter  issuance  cycles  would  neither 
eliminate  the  need  for  such  an 
examination  nor  be  a  cost-effective 
solution  to  the  commenter's  concern. 
However,  in  our  review  of  this 
provision,  we  did  note  that  although  a 
three-month  supply  of  food  instniments 
is  acceptable,  a  three-month  supply  of 
supplemental  foods  is  not. 
Consequently,  we  modified  this 
provision  in  Section  246.12(r)(5)  so  that 
"no  more  than  a  *   *   *  one-month 
supply  of  authorized  supplemental 
foods  is  issued  at  any  one  time.  *   *   *" 

b.  Electronic  Benefits  Transfer  (EBT) 
(§§  246.12(a)  and  (h)(3)(iv)) 

In  the  Vendor  Disqualification  final 
rule,  we  amended  the  definition  of 
■food  instrument  "  to  include  an 
electronic  benefits  transfer  card  (EBT). 
We  made  this  change  to  recognize  that 
some  State  agencies  are  using  EBT  cards 
in  place  of  printed  food  instruments. 
For  the  same  reason,  we  proposed  to 
include  a  statement  in  Section  246.12(a) 
to  acknowledge  that  the  current 
regulations  do  not  specif^'  separate 
requirements  or  exceptions  for  EBT 
systems  and  that  the  operation  of  EBT 
systems  may  require  modifications  of 
some  regulatory  provisions. 
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One  commenter  suggested  that  we 
delete  the  reference  to  EBT  systems  in 
Section  246, 12(a).  Another  commenter 
opposed  our  "piecemeal  and  potentially 
premature  approach  toward  WIC  EBT." 
This  commenter  suggested  that  we 
implement  a  new  series  of  EBT  pilot 
programs  and  evaluate  them  in  public 
forums  before  we  make  modifications  to 
the  regulations  regarding  EBT  systems. 
In  addition,  three  commenters  requested 
that  we  clarify  the  purpose  of  this 
proposed  change  and  suggested  that  we 
wait  until  EBT  is  fully  implemented  and 
then  issue  a  more  practical  final  rule. 

The  EBT  provision  in  Section 
246, 12(a)  is  intended  to  recognize  the 
emergence  of  EBT  systems  in  the  WIC 
Program  and  acknowledge  that  these 
systems  will  not  always  conform  with 
current  regulatory  provisions  that  apply 
to  printed  food  instruments.  We  believe 
that  this  authority  is  a  necessary  first 
step  toward  the  further  development  of 
EBT  systems  in  the  WIC  Program. 

The  suggestion  that  we  wait  until  EBT 
is  fully  implemented  before  issuing  a 
final  rule  is  unworkable.  We  do  not 
have  separate  authority  to  modify 
regulatory  requirements  for  pilot 
projects.  Further,  some  of  the  provisions 
in  this  rulemaking  are  in  response  to 
statutory  deadlines,  most  of  the  new 
requirements  in  this  rulemaking  will  be 
unaffected  by  EBT  implementation,  and 
EBT  may  not  be  implemented  for 
decades  in  areas  where  it  is  not  a  cost- 
effective  alternative  to  printed  food 
instriunents.  Nevertheless,  we  revised 
this  provision  to  clarify  the  situations  in 
which  we  will  modify  a  regulatory 
provision  to  accommodate  a  particular 
EBT  system. 

c.  Food  Instrument  Issuance  and 
Security  (§§  246.12(r)(l)  through  (r){5) 
and  (p)  and  246.4(a)(14)(xii)) 

We  received  only  one  comment 
regarding  the  proposed  provisions  in 
Sections  246.12(r)(l)  through  (r)(4), 
which  concern  food  instrument 
issuance.  The  commenter  supported  the 
proposed  amendments  except  for  the 
use  of  the  term  "proxy."  The 
commenter's  concern  is  addressed 
below  in  our  discussion  of  the 
definition  of  proxy  in  section  13. a  of 
this  preamble.  We  made  minor  changes 
to  the  provisions  in  Sections 
246.12(r)(l)  through  (r)(5)  to  incorporate 
"parents  or  caretakers  of  infant  and 
child  participants"  and  to  make  these 
provisions  conform  to  language  used 
throughout  the  final  rule. 

Ten  commenters  expressed  various 
concerns  about  the  food  instrument 
security  requirements  in  Section 
246.12(p)  of  the  proposal.  Three 
commenters  asked  that  we  clarify  how 


this  provision  applies  to  State  agencies 
with  print-on-demand  technology. 
Another  commenter  asked  that  we 
clarify  what  the  term  "perpetual 
inventory"  means  and  whether  a  system 
that  maintains  inventory  and  receipt  of 
food  instruments  would  be  sufficient  to 
meet  this  regulatory  requirement. 

A  perpetual  inventory  refers  to  an 
ongoing  record  maintained  by  local 
agencies  and.  if  applicable,  clinics  of  the 
food  instnunents  received  from  the 
State  agency  and  the  food  instruments 
issued  to  participants.  The  perpetual 
inventory  is  a  running  inventory  of  a 
local  agency  or  clinic's  supply  of  food 
instnmaents,  and  the  monthly  physical 
inventory  is  used  to  reconcile  the 
perpetual  inventory  with  the  supply  of 
food  instruments  on  hand.  For  local 
agencies  and  clinics  that  use  a  print-on- 
demand  technology  to  produce  their 
food  instruments,  this  requirement 
would  apply  only  to  their  supplies  of 
special  check  stock,  if  used,  and,  if 
applicable,  to  their  supply  of 
emergency,  back-up,  pre-printed  food 
instriunents.  For  local  agencies  and 
clinics  that  issue  EBT  cards,  this 
requirement  would  only  apply  to  the 
supplies  of  EBT  cards  maintained  on 
premises. 

One  commenter  indicated  that 
monthly  physical  inventories  would  be 
administratively  burdensome  for 
integrated  local  agencies  and  were 
unnecessary  due  to  the  State  agency's 
use  of  electronic  acknowledgment  of 
receipts  of  food  instruiments  by  local 
agencies.  Three  commenters  suggested 
that  the  physical  inventory  be 
conducted  on  a  quarterly  rather  than  on 
a  monthly  basis;  however,  one 
commenter  suggested  that  monthly 
inventories  are  preferable  to  quarterly 
inventories  because  they  become  part  of 
the  local  agency's  monthly  routine. 
Another  commenter  indicated  that 
monthly  inventories  are  unnecessary 
because  the  State  agency  uses  a  one-to- 
one  reconciliation  of  food  instruments, 
which  is  a  better  and  more  cost-effective 
control. 

As  noted  in  the  preamble  to  the 
proposed  rule,  the  purpose  of  perpetual 
and  physical  inventories  is  to  prevent 
and  detect  employee  fraud.  Neither  an 
electronic  acknowledgment  of  receipt  of 
food  instruments  nor  a  one-to-one 
reconciliation  of  food  instruments  after 
redemption  provides  for  the 
accountability  and  security  of  a  local 
agency  or  clinic's  food  instruments  on 
hand.  We  believe  the  most  effective 
means  to  prevent  employee  fraud  is  to 
have  controls  in  place  to  account  for 
and  limit  the  access  to  food  instruments 
fi-om  the  time  they  are  created  or 
received  imtil  the  time  they  are  issued 


to  participants.  A  monthly 
reconciliation  of  perpetual  and  physical 
inventories  provides  local  agencies  and 
clinics  with  a  method  to  detect  when 
food  instruments  are  missing  from  their 
inventories. 

One  commenter  requested  that  we 
modify  this  provision  so  that  local 
agencies  are  only  required  to  maintain 
perpetual  inventory  records  for  seven 
years,  because  record  retention  is  both 
expensive  and  time-consuming.  We  did 
not  specify  a  time  limit  for  the  retention 
of  such  records  and  do  not  expect  that 
the  records  be  retained  beyond  the  State 
agency's  current  record  retention 
schedule  for  other  WIC  records. 

Two  commenters  opposed  the 
proposed  provision  in  Section 
246.4(a)(14)(xii),  which  would  require 
the  State  agency  to  include  a  description 
of  its  system  for  ensuring  food 
instrument  security  in  its  State  Plan.  As 
noted  above,  we  believe  that  such  a 
system  provides  a  necessary  protection 
against  employee  fraud.  In  addition,  we 
believe  that  inclusion  of  a  description  of 
the  State  agency's  system  in  its  State 
Plan  is  essential  to  ensuring  that  the 
system  is  put  into  place  in  the  local 
agencies  and  clinics  under  the  State 
agency's  jurisdiction.  One  commenter 
recommended  that  State  agencies 
currently  designing  data  systems 
include  a  food  instrument  inventory 
component  in  their  data  systems  that  is 
automated  at  the  local  agency  as  well  as 
at  the  State  agency  level.  We  agree  that 
automation  of  the  local  agency  or 
clinic's  perpetual  inventory  of  food 
instruments  on  hand  would  be  a 
worthwhile  component  of  any  data 
system. 

d.  Definition  of  "Authorized 
Supplemental  Foods"  (§  246.2) 

In  Section  246.2,  we  proposed  to 
define  the  term  "authorized 
supplemental  foods."'  One  commenter 
suggested  that  we  delete  the  phrase  "for 
a  particular  participant"  from  the 
definition,  so  that  this  term  will  not  be 
confused  with  the  existing  term 
'supplemental  foods."  The  commenter 
did  not  understand  our  need  to  narrow 
the  definition  to  "a  particular 
participant.  "  Current  regulations  at  7 
CFR  246.2  state:  "Supplemental  foods 
means  those  foods  containing  nutrients 
determined  to  be  beneficial  for 
pregnant,  breastfeeding,  and  postpartum 
women,  infants  and  children,  as     A 
prescribed  by  the  Secretar\"  in  §  246.10." 
The  proposed  definition  of  authorized 
supplemental  foods  was  intended  to 
distinguish  between  the  general 
categories  of  supplemental  foods 
contained  in  Section  246.10  from  the 
specific  supplemental  foods  authorized 


83258  Federal  Register/ Vol.  65.  No.  251 /Friday.  December  29.  2000 /Rules  and  Regulations 


tor  a  particular  participant,  which  are 
hsted  on  the  participants  food 
instruments 

The  coramenter  further  indicated  that 
her  State  agency  uses  to  term 

authorized  supplemental  foods'"  to   - 
refer  to  the  supplemental  foods 
approved  bv  the  State  agency  for  use  in 
the  VVIC  Program.  We  are  aware  that 
State  agencies  use  various  terms  for  the 
supplemental  foods  approved  by  the 
State  agencv  for  program  use.  including 
the  term  "WlC-approved  foods."  We  did 
not  propose  t(j  define  a  term  for  those 
foods  approved  by  the  State  agency  for 
program  use.  so  we  do  not  believe  it 
would  be  appropriate  to  include  such  a 
definition  in  this  final  rule.  However, 
we  adopted  the  definition  for  authorized 
supplemental  foods  as  proposed 
because  the  definition  provides  us  with 
a  concise  term  to  refer  to  the  specific 
supplemental  food  items  authorized  bv 
the  State  agency  for  a  particular 
participant  and  listed  on  that 
participant's  food  instnaments.  The  term 
authorized  supplemental  foods  captures 
both  the  type  and  quantities  of  the 
supplemental  foods,  which  we  believe 
Is  essential  to  understanding  other 
regulator\'  provisions.  For  example,  in 
this  final  rule.  Section  246  12(l)(lHiv) 
states:  "The  State  agency  must 
disqualify  a  vendor  for  one  year  for  a 
pattern  of  providing  unauthorized  food 
items  in  exchange  for  food  instruments, 
including  charging  for  supplemental 
foods  provided  in  excess  of  those  listed 
on  the  food  instrument."  In  this 
provision,  "unauthorized  food  items" 
not  only  refers  to  any  type  of  food  item 
not  listed  on  the  food  instrument,  such 
as  an  unauthorized  brand  of  cereal,  but 
also  refers  a  quantity  of  supplemental 
food  item  in  excess  of  those  listed  on 
the  food  instrument,  such  as  an  extra 
box  of  an  authorized  brand  of  cereal 

e  No  Substitutions,  Cash.  Credit. 
Refunds,  or  Exchanges 
(^246.12(h)(3)(ii)) 

In  .Section  246  12(h)(3)(ii),  we 
proposed  to  expand  the  regulatory 
language  that  "vendors  shall  only 
provide  the  supplemental  foods 
specified  on  the  food  instrument"'  to 
specify  that  vendors  must  not  provide 
unauthorized  or  non-food  items,  cash, 
credit,  rainchecks,  or  refunds  in 
exchange  for  food  instruments.  We 
proposed  onlv  one  exception  to  this 
provision,  to  permit  exchanges  of 
"identical  supplemental  foods."'  The 
only  opposition  to  this  proposed 
provision  concerned  the  exception.  Two 
commenfers  asked  that  we  clarify  the 
circumstances  under  which  an  exchange 
ma\  be  permitted.  One  commenter 
requested  that  we  delete  the  exception 


bee  ausc  it  would  be  the  same  thing  as 
offering  a  raincheck  or  credit.  We 
clarified  in  the  final  rule  that  exchanges 
are  only  permitted  for  "an  identical 
authorized  supplemental  food  item 
when  the  original  authorized 
supplemental  food  item  is  defective, 
spoiled,  or  has  exceeded  its  "sell  by'  or 
"best  if  used  by'  date  " 

Another  commenter  requested  that  we 
delete  the  exception  b(H.ause  the  State 
agen(  v  has  found  that  during 
administrative  reviews  an  exchange  for 
a  "similar""  food  item  is  considered  to  be 
an  exchange  for  an  "identical" 
supplemental  food  item.  The 
commenter  warned  that  State  agencies 
would  lose  administrative  reviews 
regarding  the  substitution  of  non-rebate 
infant  formulas  for  the  authorized  infant 
formula  because  preamble  language  is 
not  considered  part  of  the  regulation. 
We  believe  there  is  a  clear  distinction 
between  the  words  "similar"  and 
"identical."  Nonetheless,  we  added  a 
sentence  to  this  provision  in  the  final 
rule  to  clarify  that  an  "identical 
authorized  supplemental  fciod  item 
means  the  exact  brand  and  size  as  the 
original  authorized  supplemental  food 
item  obtained  and  returned  by  the 
participant  ■■ 

f  Food  Instrument  Transaction  and 
Redemption  (§§  246. 1 2(h)(3)(iv)  through 
(h)(3|(vi).lh)(3)(viii).  and  (h)(4)) 

In  the  final  rule,  we  added  headings 
to  all  the  paragraphs  in  .Section 
246  12(h)  and  reordered  .some  of  the 
paragraphs  in  Section  246.12(h)(3).  In 
adtlition  to  making  the  information  in 
this  section  more  accessible  to  readers, 
we  made  these  changes  to  help  readers 
understand  the  distinction  between  the 
concepts  of  "transaction"  and 
"redemption""  as  they  apply  to  food 
instruments  Food  instrument 
transaction  refers  to  the  process  in 
which  a  participant,  parent/caretaker,  or 
proxy  tenders  a  fofid  instrument  to  a 
vendor  in  exc;hange  for  authorized 
supplemental  foods  Food  instrument 
redemption  refers  to  the  process  in 
which  a  vendor  submits  food 
instruments  for  redemption  and  the 
State  agency  (or  its  financial  agent) 
makes  payment  to  the  vendor  for  the 
food  instruments. 

The  proposed  rule  contained  a  single 
paragraph  that  addressed  the  procedures 
for  entering  both  the  purchase  price  and 
the  signature  on  food  instruments. 
Three  conimenters  requested  that  we 
delete  the  provision  because  vendors 
will  be  penalized  for  not  following  the 
requirements.  Vendors  should  not  be 
paid  for  food  instruments  that  lack 
purchase  prices  or  signatures.  This 


provision  is  necessary  so  vendors 
understand  these  requirements. 

Another  commenter  requested  that  we 
delete  the  preamble  language  that 
discusses  allowing  the  participant  to 
enter  the  purchase  price  on  food 
instruments,  because  errors  made  by  the 
participant  when  entering  the  purchase 
price,  which  may  result  in  vendor 
overcharges  or  undercharges,  would  be 
attributed  to  the  vendor.  Another 
commenter  suggested  that  we  clarify 
that  the  participant  or  proxy  must  sign 
the  food  instrument  "in  the  presence  of 
the  cashier""  and  that  the  purchase  price 
must  be  entered  before  the  "food 
instrument  is  tendered."  In  Sections 
246.12{h)(3)(v)  and  (h}(3)(vi)  of  the  final 
rule,  we  clarify  that:  (1)  It  is  the 
vendor's  responsibility  to  ensure  that  a 
puichase  price  is  entered  on  the  food 
instrument  in  accordance  with  the  State 
agency's  procedures:  (2)  the  State 
agency  has  the  discretion  to  determine 
whether  the  vendor  or  the  participant 
enters  the  purchase  price;  (3)  the 
purchase  price  must  be  entered  before 
the  food  instrument  is  signed;  and  (4) 
the  participant,  parent/caretaker,  or 
proxy  must  sign  the  food  instrument  in 
the  presence  of  the  cashier. 

As  discussed  below  in  section  6.b  of 
this  preamble,  the  variety  of  redemption 
systems  employed  by  State  agencies 
combined  with  the  proliferation  of 
various  cost  containment  measures  has 
made  a  concise  definition  of  a  "vendor 
overcharge  "  that  is  applicable  to  all 
State  agencies  impossible.  In 
recognition  of  this,  we  revised  the 
definition  of  vendor  overcharge  to  mean 
intentionally  or  unintentionally 
charging  the  State  agency  more  for 
supplemental  foods  than  is  permitted 
under  the  vendor  agreement.  This 
approach  provides  the  needed  flexibility 
to  accommodate  the  wide  variety  of 
systems  that  State  agencies  have 
developed  for  entering  purchase  prices 
and  redeeming  food  instruments.  We 
made  a  corresponding  change  to  the 
vendor  agreement  provisions  to  require 
in  Section  246.12(h)(4)  that  the  State 
agency  describe  in  the  vendor 
agreement  its  purchase  price  and 
redemption  procedures. 

These  changes  also  necessitated  a 
change  to  the  proposed  requirement  in 
§246.12(h){3)(yiii)  that  vendors  may  not 
charge  the  State  agency  more  than  the 
price  charged  other  customers  or  the 
current  shelf  price,  whichever  is  less,  or. 
when  the  State  agency  uses  competitive 
bidding,  the  contract  price.  Whereas  the 
proposed  provision  focused  on  the 
amount  a  vendor  may  "charge"  the  State 
agency,  in  the  final  rule  the  provision 
focuses  on  the  State  agency's  procedures 
for  submitting  food  instruments  for 
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redemption.  The  provision  also  puts  the 
vendor  on  notice  that  the  State  agency 
may  make  price  adjustments  to  the 
piu-chase  price  on  food  instruments  to 
ensure  compliance  with  the  price 
limitations  applicable  to  the  vendor. 

g.  Food  Instrument  Disposition 
(§  246.12(q))  and  Adjustments  to 
Expenditures  (§  246.13(h)) 

We  proposed  to  replace  the  heading  of 
Section  246.12(n),  "Reconciliation  of 
food  instruments,"  with  the  heading, 
"Food  instrument  disposition,"  and  to 
move  this  provision  to  Section 
246.12(q).  We  also  proposed  to  amend 
the  language  in  this  paragraph  to  clarify 
the  food  instrument  disposition  process 
and  to  include  language  regardiiig  the 
food  disposition  process  in  EBT 
systems.  One  commenter  requested  that 
we  clarify  the  meaning  of  the  terms  used 
in  this  provision,  including  the  terms 
"redeemed,"  "expired,"  "duplicate," 
and  "eruroUment  record."  Although  we 
made  a  few  changes  to  the  ten£mology 
used  in  the  proposed  provision,  most  of 
the  terms  are  unchanged.  Nevertheless, 
we  believe  a  review  of  the  mea^iags  of 
the  terminology  used  in  this  provision 
may  be  helpful  for  many  readers. 

The  term  "issued"  refers  to  food 
instruments  that  have  been  issued  to  a 
participant.  The  term  "voided"  refers  to 
food  instnmaents  that  have  been 
invalidated  by  the  State  or  local  agency 
or  clinic,  including  food  instruments 
that  were  voided  after  they  were  issued. 
All  food  instruments  that  are  no  longer 
on  hand  (i.e.,  those  food  instruments 
that  were  received/created  that  are  no 
longer  in  inventory)  must  be  identified 
as  either  issued  or  voided,  and  as  either 
"redeemed"  (i.e.,  submitted  for 
redemption  by  a  vendor  and  payment 
has  been  made  by  the  State  agency)  or 
"unredeemed"  (i.e.,  no  pajmient  was 
has  been  made  by  the  State  agency). 

All  redeemed  food  instnunents  must 
be  identified  as  falling  into  one  of  the 
following  categories:  (1)  "validly 
issued"  (i.e.,  the  food  instrument 
matches  a  participant's  enrollment  and 
issuance  record);  (2)  "lost"  (i.e.,  the  food 
instrument  was  reported  lost  by  a 
participant  or  by  the  State  or  local 
agency  or  clinic);  (3)  "stolen"  (i.e.,  the 
food  instrument  was  reported  stolen  by 
a  participant  or  by  the  State  or  local 
agency  or  clinic);  (4)  "expired"  (i.e.,  the 
food  instrument  was  submitted  by  the 
vendor  after  the  specified  period  for 
redemption  and  the  State  agency 
provided  payment  to  the  vendor  in 
accordance  with  Section  246.12(k)(5)); 
(5)  "duplicate"  (i.e.,  the  food  instrument 
was  issued  to  a  participant  to  replace  a 
lost,  stolen,  or  voided  food  instrument); 
or  (6)  "not  matching  valid  enrollment 


and  issuance  records"  (i.e.,  the  food 
instrtunent  does  not  match  a 
participant's  enrollment  and  issuance 
record). 

One  commenter  characterized 
accounting  for  voided,  lost,  and  stolen 
food  instruments  as  not  beneficial, 
unnecessary,  and  overly  burdensome. 
We  disagree.  It  is  necessary  to  account 
for  voided  food  instruments  because 
otherwise  such  food  instruments  would 
seem  to  be  missing  when  the  State  or 
local  agency  or  clinic  reconciles  its 
perpetual  inventory  with  its  monthly 
physical  inventory.  When  the  State 
agency  makes  payment  on  a  voided, 
lost,  or  stolen  food  instrument,  there  is 
evidence  of  fraud  or  abuse.  It  is  the  State 
agency's  responsibility  to  investigate 
such  incidences  to  determine  if  the 
fraud  or  abuse  was  committed  by  a 
participant,  an  employee,  a  vendor,  or 
an  unauthorized  person.  If  the  State 
agency  detects  criminal  activity,  it  must 
report  it  to  the  proper  authorities  for 
investigation. 

The  commenter  also  characterized 
accounting  for  uiu-edeemed  food 
instruments  as  solving  a  problem  that 
does  not  exist,  because  such  food 
instruments  do  not  represent  an 
expenditure  of  grant  funds.  We  disagree. 
In  §  246.13(h),  we  proposed  to  require 
the  State  agency  to  "adjust  projected 
expenditures  to  account  for  redeemed 
food  instruments  and  other  changes  as 
appropriate."  This  provision,  which 
received  no  negative  comments  and  has 
been  adopted  as  proposed,  requires  the 
State  agency  to  adjust  its  obligations  to 
account  for  food  instruments  that  have 
been  paid  (i.e.,  issued  and  redeemed)  as 
well  as  those  that  have  been  deobligated 
(i.e.,  voided  or  unredeemed). 
Consequently,  the  State  agency  needs  to 
account  for  both  voided  and 
uiu-edeemed  food  instruments  in  order 
to  remove  them  from  its  obligations.  In 
addition,  we  would  like  to  point  out 
that  anytime  a  food  instrument  is  issued 
there  is  an  associated  nutrition  services 
and  administration  cost,  regardless  of 
whether  the  food  instnunent  is 
redeemed.  An  examination  of 
uru^deemed  food  instruments  may 
reveal  irregularities  or  waste,  such  as 
instances  of  dual  eru-ollment. 

One  commenter  suggested  that  we 
modify  §  246.12(q)  to  differentiate 
between  accounting  for  automated  food 
instruments  and  accounting  for  manual 
food  instruments  that  contain  no 
participant  data.  The  commenter  noted 
that:  manual  food  instruments  represent 
11.2%  of  the  State  agency's  total 
redemptions,  only  0.57%  of  these 
manual  food  instruments  are  recorded 
without  participant  data,  and  the  State 
agencj'  has  never  uncovered  an  instance 


of  fraud  in  its  investigations  of  such 
food  instruments.  The  conunenter 
recommended  that  we  permit  the 
reconciliation  of  a  sample  of  manual 
food  instruments  that  contain  no 
participant  data  to  ensure  'with 
reasonable  statistical  certainty"  that 
they  were  issued  as  a  result  of  human 
error  rather  than  as  a  result  of  fraud. 

Although  we  understand  the 
commenter's  concern  about  the  effort 
involved  in  the  reconciliation  of  manual 
food  instruments  without  participant 
data,  we  believe  the  fact  that  a  manual 
food  instrument  lacks  participant  data 
represents  a  lapse  in  program  integrity 
that  should  be  addressed  by  the  State 
agency.  Such  instances  should  be 
investigated,  and  procedures  should  be 
put  in  place  to  ensure  that  all  manual 
food  instnunents  contain  participant 
data,  which  allows  them  to  be 
reconciled  without  excessive  effort.  In 
addition,  we  believe  that  as  State 
agencies  employ  new  technologies,  such 
as  print-on-demand  food  instruments 
and  EBT.  to  issue  food  instruments,  the 
use  of  manual  food  instruments  should 
decline  steadily  until  there  is  no  longer 
a  need  for  them.  For  these  reasons,  we 
did  not  accept  the  commenter's 
recommendation. 

Whereas  two  commenters  supported 
the  proposed  amendments  to  §  246.12(q) 
because  their  systems  currently  meet 
these  requirements,  three  commenters 
asked  that  we  acknowledge  the 
additional  costs  for  some  State  agencies 
to  the  implement  this  provision.  We 
realize  that  some  State  agencies  will 
incur  significant  costs  to  reprogram 
their  systems  in  order  to  link  participant 
enrollment  records  with  food 
instrument  issuance  and  redemption 
data.  However,  we  believe  this  step  is 
necessary  to  provide  a  level  of 
accountability  that  ensures  the  integrity 
of  the  Program. 

One  commenter  noted  that  in 
§246.12(q)  of  the  proposal  we  use  the 
term  "PIN"'  (Personal  Identification 
Number)  when  we  mean  "PAN" 
(Primary  Account  Number).  The 
proposed  provision  reads:  "In  an  EBT 
system,  evidence  of  matching  redeemed 
food  instruments  to  a  valid  issuance  and 
enrollment  record  may  be  satisfied 
through  the  linking  of  the  PIN 
associated  with  the  electronic 
transaction  to  a  valid  issuance  and 
enrollment  record."  In  this  instance,  the 
correct  term  is  PAN.  which  is  a  standard 
term  used  in  the  banking  industry  for 
the  account  number  embossed  on  credit 
and  bank  cards.  In  an  EBT  system,  the 
PAN  is  used  to  link  redemption  data  to 
enrollment  and  issuance  records:  the 
PIN  refers  to  the  number  entered  by  the 
participant  at  the  point-of-sale  device  to 
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access  and  transact  program  benefits 
Consequently,  we  amended  the  proposal 
to  reflect  this  correction 

h.  Claims  Against  the  State  Agency 

(5j  246.23(a)(4)) 

One  commenter  asked  that  we  clarify 
whether  all  three  conditions  listed  in 
§§  246.23(a)(4)(i)  through  (a)(4)(iii)  must 
be  satisfied  to  avoid  a  claim  against  the 
State  agency  for  failing  to  account  for 
the  disposition  of  all  redeemed  food 
instruments  To  avoid  a  claim,  the  State 
agencv  must  satisf\'  all  three  conditions, 
which  make  up  a  three-step  process  in 
which  the  State  agency  has:  (1)  "Made 
everv  reasonable  effort  to  comply  with 
the  requirement;  '  (2)  "Identified  the 
reasons  for  its  inability  to  account  for 
the  disposition  of  each  redeemed  food 
instrument;  and"  (3)  'Provided 
assurances  that,  to  the  extent  considered 
necessar\-  by  FNS,  it  will  take 
appropriate  actions  to  improve  its 
procedures"  (emphasis  added) 

One  commenter  was  concerned  that 
the  term  "reasonable  effort"  is 
subjective  and  open  to  various 
interpretations  by  Federal  and  State 
auditors,  .\nother  commenter  requested 
that  we  clarif%'  what  is  meant  by  'made 
everv  reasonable  effort"  We  believe  that 
what  constitutes    every  reasonable 
effort"  will  vary  based  on  the  specific 
situation  and  cannot  be  defined  in  such 
a  manner  that  could  be  applied  to  all 
situations.  Because  all  three  conditions 
of  this  provision  must  be  met,  what 
constitutes  everv  reasonable  effort  will 
be  driven  bv  whether  the  State  agencv'-^ 
efforts  result  in  both  the  identification 
of  the  source  of  the  problem  and  the 
State  agency's  assurance  that 
improvements  will  be  made  to  its 
procedures  to  correct  the  problem.  For 
example,  in  the  situation  described 
above  regarding  the  inability  of  the  State 
agency  to  reconcile  its  manual  food 
instruments  that  lack  participant  data,  if 
the  State  agencv  were  to  investigate  a 
sample  of  such  food  instruments, 
identify  that  the  problem  is  due  to  local 
agencv  staff  inadvertently  omitting  the 
participant  data,  and  implement  a 
procedure  that  requires  local  agency 
staff  to  use  a  checklist,  which  includes 
entering  participant  data,  when  issuing 
manual  food  instruments,  then  the  State 
agency  would  satisfy  the  conditions  of 
i!)  246.23(a)(4)  and  avoid  a  claim.  If  the 
State  agency  is  unable  to  satisfy  the 
conditions  in  §  246.23(a)(4)  and  we 
recommend  additional  efforts  that  the 
State  agency  could  undertake  to  identifv 
and  correct  its  accounting  problem  and 
the  State  agency  refuses  to  make  su(  h 
efforts,  then  the  State  agency  has  failed 
to  make  every  reasonable  effort  and  will 
be  subject  to  a  claim. 


One  State  agency  recommended  that 
we  establish  an  unbiased  mediation 
process  to  review  cases  in  which  our 
determination  of  what  constitutes 
"everv  reasonable  effort  '  is  in  question. 
We  did  not  propose  an  unbiased 
mediation  process  be  established  for 
vendor  or  State  agency  claims  and  do 
not  believe  that  such  a  process  is 
necessary  in  either  case  Similar  to  the 
provision  in  §  246.18{a)(l)(iii)(F)  that 
prohibits  the  administrative  review  of 
vendor  claims,  current  regulations  at  7 
CFR  246.22(a)  make  clear  that  we  will 
not  provide  a  hearing  or  review  for 
claims  against  the  State  agency  arising 
under  «»  246.23(a)  In  addition,  similar  to 
the  requirements  in  Section 
246  12(k)(3).  which  provide  vendors 
with  "an  opportunity  to  justify  or 
correct"  a  food  instrument  error  that 
results  in  a  claim,  we  provide  the  State 
agencv  with  an  opportunity  to  justify  or 
correct  the  situation  that  results  in  its 
inabilitv  to  reconcile  all  of  its  food 
instruments  and  believe  this  is 
sufficient. 

One  commenter  suggested  that  we 
allow  for  the  withholding  of  a  portion 
of  the  State  agency's  next  year's  grant, 
until  the  issue  is  resolved,  rather  than 
withholding  up  to  100%  of  the  State 
agency's  current  funding,  which  could 
result  in  participants  not  being  served. 
Section  246.23(a)(4)  sets  forth  the 
requirements  for  establishing  a  claim 
against  the  State  agency  for  failing  to 
account  for  the  disposition  of  all  of  its 
redeemed  food  instruments  and  for 
failing  to  take  appropriate  actions  to 
correct  its  accounting  problems.  This 
provision  does  not  address  withholding 
nutrition  services  and  administration 
funds  hut  rather  establishing  a  claim  for 
an  amount  that  corresponds  to  the  State 
agency's  unreconciled  food  instruments. 
Such  claims  are  not  allowable  nutrition 
services  and  administration  costs  for  the 
State  agencv  and  must  be  paid  with 
State  funds 

6.  Vendor  Violations,  Vendor 
(^■ercharges,  and  Vendor  Claims 

a.  Definition  of  "Vendor  Violation  " 
(§  246.2)  and  Vendor  Responsibility  for 
Employee  Actions  (§246.12(h)(3)(xiii)) 

Seventeen  of  the  nineteen 
commenters  cm  the  proposed  definition 
of  "vendor  violation"  supported  the 
definition  Commenters  did  suggest  a 
number  of  modifications.  Seven 
commenters  indicated  that  focusing  on 
the  acts  of  the  vendor  did  not  make 
sense,  in  light  of  the  definition  of 
vendor  as  a  business  entitv  that  operates 
a  store  We  revised  the  definition  to 
state  that  a  vendor  violation  is  an  action 
of  a  vendor's  current  owners,  officers. 


manager,  or  employees.  Another 
commenter  recommended  that  we  add 
"agents "  to  the  definition  to  cover 
situations  in  which  friends  or  relatives 
are  asked  by  owners  to  act  as  substitute 
cashiers.  We  accepted  the  commenter's 
recommendation  and  revised  the 
definition  accordingly. 

Another  commenter  focused  on  the 
part  of  the  definition  that  refers  to 
actions  that  violate  the  Program  statute 
or  regulations  or  State  agency  policies  or 
procedures.  The  commenter 
recommended  that  the  definition 
include  actions  that  violate  State  law. 
rules,  and  regulations  as  well.  We 
accepted  this  recommendation  and 
revised  the  definition  to  include  actions 
that  violate  "the  vendor  agreement  or 
Federal  or  State  statutes,  regulations, 
policies,  or  procedures  governing  the 
Program." 

Tne  two  commenters  who  opposed 
the  definition  unless  we  modified  it 
focused  on  the  inclusion  of 
unintentional  actions  in  the  definition. 
As  noted  in  the  discussion  of  the 
definition  of  vendor  violation  in  the 
proposed  rule,  we  believe  vendors 
should  be  held  accountable  for  all 
violations,  whether  they  are  deliberate 
attempts  to  violate  program 
requirements  or  inadvertent  errors, 
because  both  ultimately  result  in 
increased  food  costs  and  fewer 
participants  being  served.  We 
acknowledged  the  complexity  of  WIC 
transactions  and  noted  that  even  with 
training  and  supervision,  cashiers  may 
occasionallv  make  unintentional  errors. 
We  also  stated  that  the  State  agency  has 
a  wide  range  of  actions  that  it  may  take 
as  a  result  of  a  vendor  violation, 
including  assessing  a  claim,  requiring 
increased  training,  identifying  the 
vendor  as  a  high-risk  vendor  subject  to 
compliance  investigation,  and  imposing 
a  sanction.  One  supporting  commenter 
questioned  whether  this  statement  is 
contrary  to  the  mandatory  vendor 
sanctions  required  by  the  Vendor 
Disqualification  final  rule.  We  want  to 
emphasize  that  not  all  vendor  violations 
will  give  rise  to  a  vendor  sanction.  For 
example,  even  though  an  inadvertent 
mistake  in  entering  the  purchase  price 
on  a  food  instrument  may  constitute 
both  a  vendor  violation  and  a  vendor 
overcharge,  it  would  not  necessarily 
trigger  a  sanction.  Only  a  pattern  of 
vendor  overcharges  triggers  the 
mandatory  sanction.  Consequently,  we 
retained  the  "unintentional  action" 
language  in  the  vendor  violation 
definition,  as  well  as  the  State  agency's 
discretion  to  take  a  variety  of  actions 
against  a  vendor  when  vendor  violations 
do  not  rise  to  a  level  that  triggers  a 
sanction. 
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One  commenter  suggested  that  the 
provision  in  proposed 
§  246,12(h)(3)(xiii)  provide  an  exception 
similar  to  the  one  in  §  246.12(l)(l)(i)(B), 
which  provides  the  State  agency  with  an 
option  to  impose  a  civil  money  penalty 
in  lieu  of  permanent  disqualification 
when  the  vendor  had,  at  the  time  of  the 
violation,  an  effective  program  and 
policy  in  effect  to  prevent  trafficking 
and  the  ownership  of  the  vendor  was 
not  aware  of,  did  not  approve  of,  and 
was  not  involved  in  the  conduct  of  the 
violation.  Another  commenter  asserted 
that  if  a  vendor  is  doing  ever3^ing  it 
can  to  comply  with  program 
requirements  and  fires  the  employee 
who  committed  the  vendor  violations, 
the  vendor  should  be  able  to  retain  its 
authorization.  Otherwise,  when  a 
vendor  is  disqualified,  participants  are 
forced  to  go  to  a  less  convenient  store 
or  even  drop  off  the  Program 
completely. 

For  the  same  reasons  we  did  not 
remove  unintentional  actions  from  the 
definition  of  vendor  violation,  we 
retained  in  §  246.12(h)(3)(xiii)  of  the 
final  rule  the  requirement  that  vendor 
agreements  include  a  statement 
concerning  the  responsibility  of  the 
vendor  for  the  actions  of  its  employees. 
To  be  consistent  with  the  definition  of 
vendor  violation,  we  included  a 
reference  in  this  provision  to  the 
vendor's  accountability  for  the  actions 
of  its  owners,  officers,  and  managers. 
Also,  rather  than  limiting  this  provision 
to  actions  relating  to  the  "handling  of 
food  instruments."  we  revised  the 
provision  to  require  accountability  for 
"vendor  violations."  As  we  noted  above, 
not  every  vendor  violation  results  in  a 
sanction.  Furthermore,  for  most 
mandatory  sanctions,  if  the  State  agency 
determines  that  disqualification  of  the 
vendor  would  result  in  inadequate 
participant  access,  the  State  agency 
must  impose  a  civil  money  penalty, 
except  in  the  case  of  third  or  subsequent 
mandatory  sanctions. 

b.  Definitions  of  "Vendor  Overcharge" 
and  "Price  Adjustment"  (§  246.2) 

Nineteen  of  the  twenty-one 
commenters  supported  the  proposed 
definition  of  "vendor  overcharge."  Two 
commenters  suggested  removing  the 
word  "pattern,"  noting  that  although  & 
pattern  of  overcharging  is  required  to 
trigger  the  mandatory  sanction  for 
vendor  overcharges,  it  is  unnecessarily 
limiting  to  include  the  pattern 
requirement  in  the  definition  itself.  We 
agree  and  made  this  change  in  the  final 
rule. 

Two  commenters  objected  to  the  word 
"unintentional,"  As  noted  in  the 
discussion  of  the  definition  of  vendor 


violation  above  and  the  discussion  of 
vendor  overcharges  in  the  preamble  to 
the  Vendor  Disqualification  final  rule. 
we  believe  that  limiting  the  scope  of 
vendor  overcharges  only  to  those  that 
are  intentional  or  fraudulent  would 
undermine  the  integrity  of  the  WIC 
Program.  It  also  puts  an  additional 
burden  on  the  State  agency  to  prove  the 
intent  of  the  person  who  commits  the 
vendor  overcharge.  Funds  lost  due  to 
vendor  overcharges,  whether  intentional 
or  inadvertent,  are  not  available  to  serve 
program  participants.  Therefore,  we  did 
not  remove  the  word  "unintentional." 

Five  of  the  supporting  commenters 
and  one  opposing  commenter  pointed 
out  that  the  proposed  definition  of 
vendor  overcharge  did  not  adequately 
distinguish  between  a  vendor 
overcharge  and  what  they  termed  an 
"overpriced  food  instrument"  or 
"overage."  The  commenters  described 
an  overpriced  food  instrument  as  a  food 
instrument  on  which  the  vendor 
properly  entered  purchase  price  but  due 
to  a  pre-  or  post-payment  edit  is  paid  by 
the  State  agency  an  amount  lower  than 
the  purchase  price. 

We  agree  with  the  commenters  and,  in 
the  final  rule,  added  a  new  definition  of 
"price  adjustment,  "  which  is  defined  as 
"an  adjustment  made  by  the  State 
agency,  in  accordance  with  the  vendor 
agreement,  to  the  purchase  price  on  a 
food  instrument  after  it  has  been 
submitted  by  a  vendor  for  redemption  to 
ensure  that  the  payment  to  the  vendor 
for  the  food  instrument  complies  with 
the  State  agency's  price  limitations.  "  We 
made  a  conforming  change  to  the 
definition  of  vendor  overcharge  to 
clarify  that  a  vendor  overcharge  does 
not  occur  when  the  State  agency  makes 
a  price  adjustment  to  the  purchase  price 
of  a  food  instrument  in  accordance  with 
the  procedures  outlined  in  the  vendor 
agreement. 

The  definition  of  price  adjustment 
recognizes  the  increasing  number  of 
State  agency  systems  under  which 
adjustments  routinely  are  made  to  the 
purchase  price  on  food  instruments  after 
they  have  been  submitted  for 
redemption.  For  example,  in  one  State 
agency,  prices  are  established  for 
supplemental  foods  through  competitive 
bids.  The  purchase  price  entered  by  the 
vendor  on  the  food  instrument 
corresponds  to  the  current  shelf  prices 
for  the  authorized  supplemental  food 
items  provided  to  the  participant.  The 
State  agency  bills  the  vendor  at  the  end 
of  each  month  for  the  difference 
between  the  purchase  prices  on  its  food 
instruments  and  the  vendor's  contract 
prices  for  the  supplemental  foods.  These 
adjustments  are  not  made  to  account  for 
errors  but  as  a  regular  part  of  the  State 


agency's  system  for  redeeming  food 
instruments.  Another  State  agencv  may 
have  a  system  under  which  the  State 
agency  has  established  maximum  prices 
for  each  type  of  food  instrument  and 
does  not  pay  vendors  in  excess  of  that 
amount,  regardless  of  their  shelf  prices 
for  the  supplemental  foods.  These 
situations  are  not  properly  categorized 
as  overcharges,  because  the  price 
adjustments  are  a  regular  part  of  the 
State  agency's  redemption  system. 

We  also  recognize  that  sometimes  the 
price  adjustments  are  not  made  directly 
by  State  agencies,  but  rather  by  the 
banks  they  contract  with  to  redeem  food 
instruments.  In  these  cases,  the  banks, 
acting  as  financial  agents  of  the  State 
agency,  redeem  the  food  instruments 
and  make  price  adjustments  pursuant  to 
their  contracts  with  the  State  agency. 
Thus,  the  price  adjustments  made  by 
contractors  of  the  State  agency  would  be 
considered  to  be  price  adjustments 
made  by  the  State  agency  and  would  not 
be  considered  vendor  overcharges. 

A  vendor  still  could  commit  a  vendor 
overcharge  in  a  system  that  uses  price 
adjustments.  For  example,  a  vendor 
agreement  may  establish  a  maximum 
price  by  food  instrument  type  but  still 
requires  the  vendor  to  enter  a  purchase 
price  that  corresponds  to  its  shelf  prices. 
Under  this  arrangement,  anytime  the 
vendor  enters  a  purchase  price  that 
exceeds  its  shelf  prices,  the  vendor  has 
committed  an  overcharge.  A  pattern  of 
such  vendor  overcharges  would  trigger 
a  mandator\'  sanction  under 
§246.12(k)(l)(iii)(C). 

We  also  revised  the  definition  of 
vendor  overcharge  to  replace  the 
reference  to  charging  participants  more 
than  non-WlC  customers  or  the  shelf  or 
contract  price  with  "charging  the  State 
agency  more  for  authorized 
supplemental  foods  than  is  permitted 
under  the  vendor  agreement.  "  We  made 
this  modification  to  recognize  the  wide 
variety  of  State  agency  redemption 
systems.  In  most  cases,  the  vendor  will 
be  required  to  enter  the  purchase  price 
corresponding  to  the  shelf  prices  or 
prices  charged  non-WIC  customers, 
whichever  is  less.  However,  in  some 
cases  the  vendor  may  be  required  to 
enter  a  purchase  price  that  does  not 
exceed  the  food  instrument's  maximum 
price  before  submitting  it  to  the  State 
agency  for  redemption. 

Two  commenters  suggested 
incorporating  a  dollar  threshold  in  the 
definition  of  vendor  overcharge.  As  we 
ha\  e  discussed  in  our  guidance  on  the 
mandatory  sanction  for  vendor 
overcharges,  the  severity  of  an 
overcharge  should  be  taken  into  account 
in  establishing  a  pattern  of  vendor 
overcharges.  However,  we  believe  it  is 
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important  to  have  a  firm  dpfinition  of 
what  constitutes  a  vendor  overcharge 
and  then  for  the  State  agency  to 
establish  a  threshold  for  imposing  a 
sanction  or  other  action  according  to  the 
number  and  severity  of  the  vendor 
overcharges. 

Another  commenter  recommended 
that  v;e  limit  vendor  (jvercharges  to 
actions  that  are  proven  through 
compliance  buys  Most  vendor 
overcharges  will  be  established  through 
compliance  buys.  However.  State 
agencies  mav  be  able  to  develop  edits  or 
other  means  to  detect  vendor 
overcharges  that  provide  sufficient 
evidence  to  support  their  sanction 
actions. 

We  made  a  conforming  change  to  the 
mandatorv  sanction  in 
§246.12(k)(l)(iii)(C)  to  use  the  defined 
term  "vendor  overcharge"  rather  than 
repeating  the  substance  of  the  definition 
within  the  sanction  provision  Finally, 
one  opposing  commenter  noted  that  the 
definition  should  not  reference 
"charging  participants  '  because  the 
State  agency,  not  the  participant,  is 
charged  for  authorized  supplemental 
foods  obtained  from  a  vendor  We  agree 
with  commenter  and  made  this  change 

c.  Review  of  Food  Instruments 
(§246.12(k)(l)) 

Thirteen  of  the  fifteen  commenters  on 
§  246.12(k)(l)  supported  the  proposal  to 
require  the  State  agency  to  have  systems 
to  identify  vendor  overcharges  and  other 
errors  on  redeemed  food  instruments 
not  less  frequently  than  quarterly, 
although  a  number  of  the  supporting 
commenters  recorrunended  that  we 
modify  the  provision.  Several 
commenters  questioned  how  a  State 
agency  could  have  a  system  to  detect 
vendor  overcharges  because  they 
thought  that  compliance  buys  are  the 
only  way  to  establish  vendor 
overcharges.  We  agree  that  compliance 
buys  are  the  best  way  to  support 
sanctioning  a  vendor  for  vendor 
overcharge  violations.  These  comments 
pointed  out  that  our  reference  to  a 
system  to  "identifv'"  vendor  overcharges 
and  other  errors  needed  modification  to 
applv  to  all  State  agencies. 

We  revised  this  provision  to  clarify 
that  the  State  agency  must  have  a 
system  to  detect  "questionable  food 
instruments,  suspected  vendor 
overcharges,  and  other  errors.  *    *    *" 
This  language  both  responds  to  the 
concern  that  in  most  instances  a  review 
of  food  instruments  will  not  be  able  to 
identify  an  actual  vendor  overchargf . 
just  a  suspected  vendor  overcharge,  and 
parallels  the  current  language  in  7  CFR 
246. 12(r)(5)(i)  on  this  point  This 
revision  also  takes  into  account  the  need 


to  detect  other  food  instruments  that 
may  contain  something  questionable. 
but  not  clearly  an  error,  that  requires 
follow  up. 

We  also  revised  this  provision  to 
require  that  the  svstem  ensure 
conipliance  with  the  applicable  price 
limitations.  As  discus.sed  in  section  4. a 
of  this  preamble,  section  17(h){ll)  of  the 
Child  Nutrition  Act  (42  U.S.C. 
1786(h)(n))  now  requires  that  the  State 
agencv  establish  procedures  to  ensure 
that  authorized  stores  do  not  raise  their 
prices  after  authorized,  to  levels  that 
would  otherwise  make  them  ineligible 
for  authorization.  As  a  result,  we 
required  in  §  246.12(g)(3)(i)  that  the 
State  agencv  establish  price  limitations 
and  in  §  246.12(h)(4)  that  the  State 
agencv's  redemption  procedures  must 
ensure  that  it  does  not  pay  a  vendor 
more  than  the  applicable  price 
limitations.  To  further  implement  this 
statutorv  mandate,  we  revised  the 
requirement  for  the  review  of  food 
instruments  to  ensure  compliance  with 
the  applicable  price  limitation.  The  final 
rule  also  makes  clear  that  the  review 
must  include  a  price  comparison  or 
other  edit  designed  to  ensure 
compliance  with  the  applicable  price 
limitations  and  to  detect  suspected 
vendor  overcharges. 

Two  commenters  asked  that  we 
clarify  whether  this  requirement  could 
be  satisfied  by  inspecting  a 
representative  sample  of  food 
instruments.  It  was  always  our  intention 
to  permit  the  State  agency  to  review 
onlv  a  representative  sample  of  the  food 
instruments  submitted  for  redemption. 
We  revised  this  provision  to  clarifv'  that 
the  State  agency  may  review  either  all 
or  a  representative  sample  of  food 
instruments  and  that  the  review  may  be 
done  either  before  or  after  the  State 
agency  makes  payment  to  the  vendor  on 
the  food  instruments.  However,  as  State 
agencies  continue  to  automate  their  food 
instrument  redemption  systems,  they 
should  design  their  systems  to  include 
a  review  of  ah  food  instruments  before 
they  make  payment  on  them. 

due  commenter  suggested  that  we 
modify  the  requirement  to  detect 
"redemption  of  expired  food 
instruments"  to  read  "food  instruments 
redeemed  outside  of  valid  dates."  We 
revised  this  provision  to  read 
"transacted  or  redeemed  after  the 
specified  date"  to  capture  both  food 
instruments  that  vendors  accept  after 
the  date  for  transacting  them  and  food 
instruments  submitted  for  redemption 
after  the  specified  date. 

Finally,  we  clarified  what  we  meant 
when  we  proposed  that  the  system  must 
detect  vendor  overcharges  and  other 
errors  at  least  quarterly.  We  did  not 


mean  that  the  review  was  to  be 
conducted  quarterly.  Instead,  we  were 
trying  to  establish  a  timeframe  for 
follow:-up  action  on  any  suspected 
vendor  overcharges  and  other  errors.  In 
the  final  rule,  we  specify  that  the  State 
agency  must  take  follow-up  action 
within  120  days  of  detecting  any 
questionable  food  instruments, 
suspected  vendor  overcharges,  or  other 
errors.  The  review  itself  must  be  done 
on  a  continuing  basis. 

d.  Delaying  Payment  and  Establishing 
Claimsl§§  246.12{k)(2)  and 
246.12(h)(3)(ix)) 

The  majority  of  the  commenters 
supported  the  proposed  requirement 
that  the  State  agency  assess  claims 
resulting  from  vendor  violations 
identified  during  inventory  audits  or 
other  reviews.  However,  in  reviewing 
the  proposed  rule,  we  noted  that  we  did 
not  clearly  establish  a  general 
requirement  to  establish  claims  against 
vendors  that  have  committed  vendor 
violations  that  affect  the  payment  to  the 
vendor.  The  final  rule  makes  this  clear 
in  §§246.12(k)(2)  and  246.12(h}(3)(ix) 
and  also  clarifies  that  the  State  agency 
may  delay  payment  in  cases  in  which 
the  vendor  violation  is  discovered 
before  payment  has  been  made. 

In  response  to  proposed 
§  246.1 2(h)(3)(ix),  a  number  of 
commenters  asserted  that  an 
"overpriced  food  instrument"  should 
give  rise  to  a  claim  and  a  "vendor 
overcharge"  should  give  rise  to  a 
sanction.  As  noted  above,  a  price 
adjustment  is  not  a  vendor  overcharge 
and  does  not  trigger  a  claim.  Price 
adjustments,  which  must  be  described 
in  the  vendor  agreement,  are  part  of  the 
method  used  by  the  State  agency  to 
determine  the  amount  a  vendor  is  paid 
for  a  food  instrument. 

We  want  to  make  clear  that  claims 
and  sanctions  are  not  mutually 
exclusive.  Claims  arise  in  situations  in 
which  the  vendor  has  not  complied 
with  the  requirements  for  food 
instrument  redemption,  such  as 
recording  the  wrong  price  or  accepting 
food  instruments  without  signatures.  In 
these  cases,  the  State  agency  must  either 
deny  payment  of  the  food  instrument  or 
assert  a  claim.  Sanctions  arise  as  a  result 
of  vendor  violations,  such  as  a  pattern 
of  vendor  overcharges. 

One  commenter  requested  that  we 
clarify  that  in  addition  to  assessing 
claims,  the  State  agency  may  sanction 
vendors  for  a  pattern  of  vendor 
overcharges.  The  commenter  indicated 
this  clarification  is  necessary  to  avoid 
dealing  with  vendor  assertions  that  as 
long  as  they  paid  claims  resulting  from 
vendor  overcharges,  they  cannot  be 
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sanctioned  for  vendor  overcharge 
violations.  We  revised  §246.120i)(3)(ix) 
to  clarify  that:  "In  addition  to  denying 
payment  or  assessing  a  claim,  the  State 
agency  may  sanction  the  vendor  for 
vendor  overcharges  or  other  errors  in 
accordance  with  the  State  agency's 
sanction  schedule," 

Three  commenters  suggested  that  a 
pattern  of  overcharges  be  used  to 
identify  high-risk  vendors.  Another 
commenter  indicated  that  having  a 
variable  maximum  price  that  is  not 
printed  on  the  food  instrument  • 
eliminates  the  opportunity  for  systemic 
and  excessive  overcharging,  lessening 
the  need  for  pursuing  claims,  regardless 
of  the  cause  or  the  size  of  vendor 
overcharges.  Although  we  believe  both 
of  these  approaches  would  improve 
program  integrity,  they  should  be  used 
in  addition  to,  and  not  in  lieu  of,  strong 
requirements  to  pursue  claims. 

e.  Collecting  the  Full  Purchase  Price  of 
Food  Instruments  Containing  Vendor 
Overcharges  or  Other  Errors 
(§§  246.12(k)(2)  and  246.12(h)(3Kix)) 

Both  Sections  246.12(k)(2)  and 
246.12(h)(3)(ix)  in  the  proposed  rule 
would  have  permitted,  but  not  required, 
the  State  agency  to  withhold  payment  or 
collect  from  the  vendor  the  full 
redeemed  value  of  a  food  instrument 
containing  a  vendor  overcharge  or  other 
error.  Just  under  hsdf  of  the  commenters 
on  each  of  these  provisions  opposed  this 
authority  for  two  reasons.  First,  they 
pointed  out  that  it  treated  inadvertent 
cashier  errors  the  same  as  intentional 
fraud.  They  asserted  that  there  is  no 
deterrent  effect  when  human  error  is  the 
cause.  Second,  they  noted  that 
establishing  a  claim  for  the  fuU 
purchase  price  of  the  food  instrument 
failed  to  compensate  vendors  for  the 
amount  of  the  supplemental  foods  that 
were  properly  provided  to  participants. 
One  commenter  suggested  that  we 
permit  claim  assessment  for  a 
percentage  of  the  food  instrument  value 
rather  than  for  the  full  amount.  Another 
commenter  was  particularly  concerned 
about  this  provision  in  light  of  the 
proposal  to  limit  vendors'  ability  to 
appeal  cladms. 

"The  ability  to  establish  a  claim  for  the 
full  purchase  price  of  a  food  instrument 
can  provide  a  powerful  incentive  for 
vendors  to  ensiu-e  that  their  cashiers  are 
properly  trained  in  order  to  reduce 
inadvertent  errors  during  WIC 
transactions.  As  such,  we  retained  this 
option  for  the  State  agency. 

{.  Opportimity  to  Justify  or  Correct 
Errors  (§246.12(k)(3)) 

Two  coimnenters  supported  retaining 
the  current  provision  requiring  the  State 


agency  to  give  vendors  the  opportimity 
to  justify  or  correct  errors  before 
denying  payment  or  assessing  a  claim. 
One  commenter  indicated  that  our 
example  was  inadequate  because  some 
State  agencies  do  not  pay  for  food 
instnunents  with  missing  purchase 
prices  or  signatures  and  do  not  permit, 
under  their  vendor  agreements,  vendors 
to  make  these  types  of  corrections  after 
a  food  instrument  has  been  submitted 
for  redemption.  We  agree  with  the 
commenter  and  deleted  this  example. 

One  commenter  on  the  claims 
provision  of  the  vendor  agreement  noted 
that  we  had  removed  the  current 
provision  requiring  the  State  agency  to 
give  vendors  an  opportunity  to  justify  or 
correct  food  instrument  errors.  "To 
emphasize  that  vendors  must  still  be 
provided  this  opportimity,  we  added  a 
reference  to  this  opportimity  in  the 
claims  provision  of  the  vendor 
agreement. 

g.  Timeframe  for  Initiating  Claims 
(§246.12(k)(4)) 

Two  commenters  pointed  out  that 
requiring  the  State  agency  to  begin 
collection  efforts  before  an  investigation 
is  complete  could  jeopardize  the 
investigation.  We  agree  and  revised  the 
requirement  for  initiating  collection 
action  to  read  "the  date  of  detection  of 
the  vendor  violation  or  the  completion 
of  the  review  or  investigation  giving  rise 
to  the  claim,  whichever  is  later."  We 
also  reordered  paragraph  (k)  to  clarify 
that  the  opportunity  to  justify  or  correct 
must  occur  within  the  90  days  the  State 
agency  has  to  make  a  final  decision  to 
deny  a  payment  or  initiate  claims 
collection  action. 

h.  Food  Instruments  Redeemed  after  the 
Specified  Period  (§  246.12(k)(5)) 

Two  conunenters  suggested  that  we 
raise  the  dollar  limit  for  permitting  the 
State  agency  to  pay  vendors  for  food 
instruments  submitted  for  redemption 
after  the  specified  date  without  our 
approval.  They  indicated  that  this  dollar 
limit  was  outdated.  We  agree  and  raised 
the  limit  for  prior  FNS  Regional  Office 
approval  from  $200  to  $500. 

7.  Miscellaneous  Vendor  Agreement 
Specifications 

a.  Recordkeeping  (§  246.12(h)(3)(xv)) 

We  proposed  to  require  the  vendor 
agreement  to  provide  that  vendors  must 
maintain  inventory  records  used  for 
Federal  tax  reporting  purposes  and 
other  records  the  State  agency  may 
require  for  a  period  of  time  specified  by 
the  State  agency.  One  conunenter 
recommended  that  we  set  the  length  of 
time  in  the  final  rule,  rather  than  defer 


to  the  State  agency.  Other  commenters 
requested  that  we  specify  what  records 
must  be  retained  and  that  we  require 
that  shelf  price  records  be  maintained  to 
facilitate  follow-up  on  suspected  vendor 
overcharges.  Finally,  one  commenter 
questioned  whether  the  records  may  be 
kept  off-site. 

This  rule  adopts  the  provision  largely 
as  proposed.  We  left  it  to  the  State 
agency  to  specify  the  record  retention 
period.  We  clarified  that  the  time  period 
must  be  specified  by  the  State  agency  in 
the  vendor  agreement.  The  State  agency 
has  the  discretion  to  require  as  part  of 
the  vendor  agreement  that  the  vendor 
maintain  shelf  price  records.  Finally, 
this  rule  retains  the  requirement  that  the 
records  be  available  at  any  reasonable 
time  and  place.  This  means  that  records 
may  be  kept  off-site  as  long  as  they  are 
readily  accessible. 

b.  Sanction  Schedule  (§  246.12(h)(5)) 

All  coimnenters  supported  our 
proposal  to  require  the  State  agency  to 
include  its  sanction  schedule  as  part  of 
the  vendor  agreement.  This  provision 
would  replace  the  current  approach  of 
separately  listing  in  the  program 
regulations  the  mandatory  sanctions 
that  the  State  agency  must  include  in  its 
vendor  agreement.  Several  commenters 
suggested  that  we  clarify  that  the 
sanction  schedule  may  be  included  as 
an  attachment  to  the  vendor  agreement. 
Another  commenter  requested  that  we 
permit  cross-reference  to  State  laws  or 
regulations  in  areas  in  which  the  State 
agency's  sanction  schedule  has  been 
incorporated  in  State  law  or  regulations. 
We  made  these  changes  and  also  revised 
the  provision  to  clarify  that  the  sanction 
schedule  must  include  both  the 
mandatory  and  State  agency  vendor 
sanctions. 

One  commenter  suggested  that  the 
required  sanction  schedule  only  include 
the  mandatory  sanctions,  because  the 
State  agency  needs  some  flexibility  in 
assessing  the  State  agency  sanctions  in 
order  to  take  into  account  the  nuances 
of  each  case.  We  disagree.  A  State 
agency  may  build  some  flexibility  into 
its  sanction  schedule,  such  as  factors 
that  will  be  taken  into  account  in 
determining  the  length  of  a 
disqualification.  However,  vendors  need 
advance  notice  of  the  consequences  of 
committing  vendor  violations.  We 
believe  that  allowing  the  State  agency  to 
either  attach  the  sanction  schedule  to  or 
cross-reference  it  in  the  vendor 
agreement  provides  the  State  agency 
with  an  efficient  and  effective  means  to 
provide  vendors  with  such  advance 
notice. 

Two  commenters  asked  whether  the 
State  agency  would  be  permitted  to 


83264  Federal  Register / Vol.  65.  No.  251 /Friday.  December  29.  2000 /Rules  and  Regulations 


continup  tn  include  its  sanction 
schedules  in  the  vendor  handbook  that 
is  provided  to  vendors  along  with  the 
vendor  agreement.  This  practice  is 
permissible  only  if  the  sanction 
schedule  section  of  the  vendor 
handbook  is  referenced  in  the  vendor 
agreement  Providing  vendors  with 
advance  notice  of  the  sanction  schedule 
through  the  vendor  agreement  prevents 
vendors  from  arguing  during 
administrative  reviews  that  they  were 
unaware  of  the  sanctions  for  various 
vendor  violations. 

c.  .\dverse  Actions  Subject  to 
.\dministrative  Review  and 
Administrative  Review  Procedures 
(§246.12(h)(6)) 

We  proposed  to  require  the  State 
agency  to  include  with  the  vendor 
agreement  a  list  of  the  actions  a  vendor 
may  appeal  and  a  copy  of  the  State 
agency's  administrative  review 
procedures.  Commenters  generally 
supported  this  provision,  but  suggested 
some  modifications  to  provide  the  State 
agency  with  some  flexibility  in  the 
implementation  of  this  provision.  One 
commenter  asked  that  we  clarify  that 
such  procedures  may  be  included  in  a 
vendor  handbook  or  as  an  attachment  to 
the  agreement.  .A.nother  commenter 
suggested  that  when  the  procedures  are 
included  in  State  law  or  regulations, 
that  the  vendor  agreement  just  cross- 
reference  those  documents.  Finally,  one 
commenter  asked  whether  this 
provision  is  necessary  in  light  of  the 
requirement  that  the  State  agency  must 
provide  such  procedures  to  the  vendor 
along  with  its  notice  of  an  adverse 
action  that  is  subject  to  review 

The  Final  rule  incorporates  many  of 
these  suggestions.  It  permits  the  State 
agency  to  include  the  list  of  adverse 
actions  and  the  administrative  review- 
procedures  either  in  the  agreement  or  as 
an  attachment  to  it.  If  these  items  are 
included  in  State  law  or  regulations  or 
in  another  document,  such  as  a  vendor 
handbook,  provided  at  the  time  the 
vendor  is  authorized,  the  State  agency 
may  simply  include  an  appropriate 
cross-reference  in  the  vendor  agreement 
As  an  alternative  to  these  approaches  for 
the  administrative  review  procedures, 
the  State  agencv  may  include  a 
statement  in  the  vendor  agreement  that 
the  administrative  review  procedures 
are  available  upon  request  and 
applicable  procedures  will  be  provided 
along  with  a  notice  of  adverse  action 
that  IS  subject  to  review- 
One  commenter  indicated  that  the 
vendor  agreement  should  include  a  list 
of  the  adverse  actions  that  are  not 
subject  to  administrative  review,  rather 
than  a  list  of  the  adverse  actions  that  are 


subject  to  administrative  review.  The 
commenter  asserted  that  an  all-inclusive 
list  of  all  actions  that  may  be  subject  to 
administrative  review  is  impossible.  We 
did  not  intend  the  State  agency  to 
include  a  laundry  list  of  all  possible 
adverse  actions.  However,  we  also  do 
not  believe  that  simply  providing  a  list 
of  adverse  actions  not  subject  to 
administrative  review  is  appropriate  in 
light  of  the  two  categories  of 
administrative  reviews  established 
under  this  rule  (full  and  abbreviated 
administrative  reviews).  We  expect  the 
State  agency  to  list  the  adverse  actions 
in  the  same  level  of  detail  as  they  are 
described  in  Section  246.18.  We  revised 
this  provision  to  require  the  State 
agency  to  list  the  adverse  actions  that 
are  not  subject  to  review  as  well.  As 
with  the  sanction  schedule,  we  believe 
it  is  critical  that  vendors  receive 
advance  notice  of  the  consequences  of 
their  actions  and  whether  they  will  be 
able  to  obtain  administrative  review  in 
the  event  of  an  adverse  action  by  the 
State  agency 

8.  Vendor  Training 

The  proposal  included  several 
provisions  that  would  strengthen  the 
vendor  training  requirements.  The  goal 
of  these  changes  is  to  improve  vendors' 
understanding  of  program  rules  and 
requirements  in  order  to  prevent 
program  noncompliance  and  errors.  The 
proposal  specified  where  vendor 
training  would  take  place,  who  would 
be  required  to  attend  training,  how  often 
training  would  take  place,  and  what 
tvpe  of  training  would  be  provided. 
0)mmenters  were  primarily  concerned 
about  the  costs  associated  with  the 
proposed  changes. 

a.  Location  of  Training  (^  246.12fi)(l)). 
Preauthorization  Visits  («5  246.12(g)(4)). 
and  Personnel  Required  to  .Attend 
Training  (^^  246  12(h)(3)(xi)  and  (i){l)) 

The  most  common  c(mcern  among 
commenters  was  the  location  of  vendor 
training.  The  proposal  would  have 
required  the  State  agency  to  provide 
training  to  new  vendors  "on  the  site  of 
the  vendor.  "  This  provision  was 
intended  to  combine  the  initial  vendor 
training  with  the  documented  on-site 
visit  that  currently  is  required  by 
§  246.12(e)(l )  prior  to  or  at  the  time  of 
initial  authorization  of  a  new  vendor. 
Most  of  those  who  commented  on  this 
aspect  of  the  provision  indicated  that 
on-site  training  was  ineffective  for  a 
variety  of  reasons,  including  constant 
interruptions,  inadequate  space  in  stores 
for  training,  and  inefficiency  due  to 
training  vendors  individually  rather 
than  training  a  large  group  of  vendors  at 
the  same  time.  Three  commenters 


preferred  on-site  training  because  off- 
site  training  creates  a  burden  for  small 
businesses  with  few  employees.  To 
address  commenters'  concerns,  we 
decided  to  revise  this  provision  to  give 
the  State  agency  discretion  to  determine 
the  appropriate  location  for  vendor 
training.  When  possible,  we  believe  that 
the  State  agency  should  attempt  to 
accommodate  requests  from  small 
businesses  to  provide  on-site  vendor 
training.  To  accommodate  this  revision, 
we  retained  the  current  requirement  that 
the  State  agency  conduct  an  on-site  visit 
prior  to  or  at  the  time  of  a  vendor's 
initial  authorization.  This  requirement 
appears  in  §  246.12(g)(4)  of  the  final 
rule. 

Proposed  §246.12(h)(3)(xi)  would 
have  required  "the  manager  of  the 
vendor  or  other  member  of 
management  "  to  participate  in  vendor 
training.  Commenters  were  divided  on 
the  issue  of  who  should  be  required  to 
attend  training.  One  commenter 
suggested  that  we  require  store  owners 
and/or  general  managers  as  well  as  key 
store  personnel  to  participate  in  annual 
training.  Another  commenter  indicated 
that  requiring  "management"  to  attend 
training  was  inappropriate.  A  third 
commenter  asserted  that,  because  the 
vendor  is  responsible  for  its  employees' 
actions  regardless  of  who  commits 
violations  or  attends  training,  the 
vendor  should  have  the  discretion  to 
determine  who  is  in  the  best  position  to 
participate  in  the  training  and  to 
provide  training  information  and 
materials  to  other  store  employees. 
Based  on  the  comments  we  received,  it 
appears  that  there  are  a  variety  of 
successful  formats  for  vendor  training, 
ranging  from  large,  off-site,  train-the- 
trainer  programs  to  on-site,  cashier 
training  programs.  To  allow  for  a  variety 
in  formats,  we  believe  it  is  necessary  to 
provide  both  the  State  agency  and 
vendors  with  discretion  regarding  the 
appropriate  audience  for  vendor 
training.  Consequently,  we  revised  both 
the  vendor  agreement  and  vendor 
training  provisions  to  clarify  that  at  least 
one  representative  from  each  vendor  is 
required  to  participate  in  the  training 
and  that  the  State  agency  will  designate 
the  audience  (e.g.,  managers,  cashiers, 
etc.)  to  which  the  training  is  directed. 

b.  Frequency  and  Format  of  Training 
{§«j246.12(ij(l)and(h){3)(xi)) 

Of  the  seven  commenters  who 
requested  that  we  delete  the  annual 
training  requirement,  two 
misunderstood  the  proposed  provision 
and  opposed  it  because  attending  off- 
site  training  on  an  annual  basis  would 
be  a  burden,  three  opposed  it  because 
they  do  not  think  it  would  be  the  best 
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use  of  limited  resoiuces,  one  opposed  it 
because  it  would  prohibit  the  State 
agency  from  directing  its  resources  to 
vendors  that  need  more  training  than 
others,  and  one  commenter  just  opposed 
annual  training.  Due  to  the  high 
turnover  in  vendor  personnel,  which 
was  noted  by  a  few  commenters,  and  the 
complexities  of  and  periodic  changes  in 
program  requirements,  we  believe  that 
an  annual  training  requirement  is  both 
reasonable  and  necessary.  Providing 
vendors  with  training  materials  on 
current  program  requirements  on  an 
annual  basis  is  not  overly  burdensome 
for  the  State  agency.  Similarly, 
examining  training  materials  provided 
by  the  State  agency  on  an  annual  basis 
is  not  overly  biudensome  for  the 
vendor.  Consequently,  we  decided  to 
adopt  the  annual  training  requirement 
as  proposed. 

Several  commenters  opposed 
attaching  the  frequency  of  the  required 
face-to-face  training  to  the  agreement 
period,  especially  for  State  agencies  that 
use  probationary  or  one-year  agreement 
periods.  One  commenter  indicated  that 
State  agencies  would  adopt  longer 
agreement  periods  to  avoid  the  costs  of 
providing  more  frequent  face-to-face 
training.  Three  commenters  suggested 
that  we  modify  the  provision  to  require 
face-to-face  training  once  every  three 
years.  We  accepted  this  suggestion  and 
made  a  corresponding  change  in  the 
final  rule  because  it  creates  a  standard 
requirement  for  all  State  agencies 
irrespective  of  the  length  of  their  vendor 
agreements. 

Another  area  of  commenter  concern 
was  the  proposed  requirement  for  "face- 
to-face"  training.  Three  conunenters 
suggested  that  we  use  the  term 
"interactive"  instead  of  "face-to-face" 
because  it  would  give  the  State  agency 
the  flexibility  to  use  new  technologies, 
such  as  video  teleconferencing.  Several 
commenters  made  a  related  point  that 
group  training  is  often  more  successful 
than  on-site  training  because  some 
group  members  ask  questions  that  are 
informative  to  other  trainees.  Our 
rationale  for  requiring  face-to-face 
training  was  to  provide  vendor 
representatives  with  the  opportunity  to 
ask  questions  in  order  to  fully 
understand  how  the  program 
requirements  apply  to  their  store 
operations.  We  agree  with  the 
commenters'  suggestion  that  this  goal 
can  be  achieved  through  other 
interactive  formats.  For  this  reason,  we 
accepted  the  commenters'  suggestion 
and  revised  the  provision  so  that 
"interactive  "  training  is  required  prior 
to  or  at  the  time  of  a  vendor's  initial 
authorization  and  once  every  three  years 
thereafter.  We  also  added  language  to 


clarify  that  interactive  training 
"includes  a  contemporaneous 
opportunity  for  questions  and  answers." 

c.  Training  Content  (§  246.12(i)(2))  and 
Training  Documentation  (§  246.12(i)(4)) 

In  §  246.12{i)(2).  we  proposed  to 
require  that  specific  topics  be  covered 
by  the  annual  training.  One  commenter 
indicated  that  the  required  subjects 
could  not,  as  suggested  in  the  preamble, 
be  effectively  communicated  by  simply 
revising  the  handbook  or  using  audio 
tapes.  "The  proposed  provision  states 
that  the  "annual  training  shall  include 
instruction"  on  the  required  subjects. 
Whereas  the  vendor  agreement  must 
contain  very  specific  information  about 
the  program  requirements,  annual 
training  is  intended  to  provide  more 
general  information  about  how  these 
requirements  apply  to  vendor 
operations.  For  instance,  instruction  on 
the  vendor  sanction  system  may 
reference  where  the  sanction  schedule  is 
located  in  the  vendor  agreement  and 
generally  cover  the  process  the  State 
agency  uses  to  impose  sanctions  and  the 
procedures  that  vendors  must  follow  to 
appeal  sanctions.  To  cleuify  our  intent, 
we  revised  this  provision  to  delete  the 
requirement  that  the  training  cover  the 
vendor  agreement  in  order  to  avoid  the 
implication  that  the  entire  vendor 
agreement  must  be  reviewed  each  year. 
Instead,  §246.12(i)(2)  requires  the 
annucd  training  to  cover  any  changes  to 
program  requirements  since  the  last 
training. 

Five  commenters  suggested  that  we 
delete  the  "training  receipt" 
requirement  in  proposed  §§  246.12(i)(4) 
and  (h)(3)(xi)  because  they  believe  it  is 
clear  that  the  State  agency  will  hold 
vendors  responsible  for  violations 
regardless  of  whether  they  are 
intentional  or  inadvertent  and 
regardless  of  who  commits  the 
violations  or  who  attends  vendor 
training.  We  proposed  this  requirement 
because  some  State  agencies  have 
indicated  in  the  past  that  violative 
vendors  have  argued  during 
administrative  reviews  that  they  were 
not  appropriately  trained  on  their 
program  responsibilities.  A  signed 
receipt,  acknowledging  the  vendor's 
receipt  and  understanding  of  training, 
would  provide  the  State  agency  with 
evidence  that  vendors  received  training 
and  understand  program  requirements. 
Nevertheless,  we  believe  that  by  signing 
their  agreements  vendors  have  accepted 
the  terms  of  the  agreement  and  are 
legally  responsible  for  understanding 
program  requirements.  Vendors  should 
thoroughly  read  and  understand  their 
vendor  agreements  prior  to  signing 
them.  Vendor  training  is  not  intended  to 


educate  vendors  on  ever\'  aspect  of  the 
vendor  agreement:  vendor  training  is 
provided  by  the  State  agency  to  assist 
vendors  in  understanding  program 
requirements  in  order  to  reduce  program 
errors,  prevent  program  noncompliance, 
and  improve  program  ser\'ice.  We 
accepted  the  commenters'  suggestion 
and  amended  §  246.1 2(i)(4)  to  require 
the  State  agency  to  document  the 
content  of  its  annual  training  but  not  to 
require  vendor  receipts.  This  change 
holds  the  State  agency  accountable  for 
covering  the  training  subjects  required 
by  Section  246.12(i)(2)  and  provides  the 
State  agency  with  the  discretion  of 
whether  to  require  signed  receipts  for 
vendor  training.  Consequently,  if  tlie 
State  agency  finds  such  receipts  helpiul 
during  administrative  reviews,  it  has  the 
option  to  require  signed  receipts  for 
vendor  training.  We  also  made  a 
conforming  change  to  §  246.12(h){3)(xi). 

d.  Training  of  Staff  by  Vendor 
(§  246.12(h)(3)(xii))  and  Vendor 
Accountability  (§  246.12(h)(3)(xiii)) 

We  received  no  comments  opposing 
proposed  Section  246.12(h)(3)(xii). 
which  requires  the  vendor  to  inform  and 
train  cashiers  and  other  staff  on  program 
requirements.  This  provision  is  related 
to  Section  246.12(h)(3)(xiii).  which 
establishes  the  vendor's  accountability 
for  the  actions  of  its  employees  in  the 
handling  of  food  instruments.  We 
adopted  both  of  these  provisions  in  the 
final  rule  with  technical  and  conforming 
changes  to  make  them  consistent  with 
language  used  throughout  the  final  rule. 

9.  Vendor  Monitoring  and  Identifying 
High -Risk  Vendors 

a.  Definitions  of  "High-Risk  Vendor.  " 
"Compliance  Buy."  "Inventor\-  Audit." 
and  "Routine  Monitoring"  (§  246.2) 

Ten  commenters  supported  the 
proposed  definition  of  "high-risk 
vendor.  "  One  commenter  opposed  the 
proposed  definition,  unless  it  is 
modified  to  distinguish  between 
intentional  and  unintentional  conduct. 
As  discussed  in  the  preamble  to  the 
Vendor  Disqualification  final  rule,  the 
violations  that  trigger  mandatory 
sanctions  do  not  require  the  State 
agency  to  distinguish  between 
fraudulent  (intentional)  and  abusive 
(unintentional)  vendor  violations, 
because  both  types  of  vendor  violations 
result  in  loss  of  program  funds.  The 
State  agency  is  not  required  to 
demonstrate  that  a  vendor  intended  to 
commit  a  vendor  violation(s)  to  support 
its  sanation.  Instead,  the  State  agency  is 
required  to  provide  evidence  that  the 
vendor  committed  the  vendor 
violation(s)  and  that  the  evidence  is 
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sufficient  to  support  the  sanction  being 
imposed.  For  this  reason,  we  did  not 
accept  the  conrmenter's 
recommendation  and  adopted  the 
definition  with  one  revision  to 
incorporate  the  defined  term  "vendor 
violation." 

Ten  commenters  also  supported  the 
proposed  definition  of  "compliance 
buv  '  One  commenter  suggested  that  we 
modifv  the  definition  to  cover  situations 
in  which  an  investigator  poses  as  a 
proxy.  We  accepted  this 
recommendation  and  also  added 
language  to  the  definition  to  cover 
situations  in  which  an  investigator 
poses  as  a  "parent  or  caretaker  of  an 
infant  or  child  participant." 

Whereas  ten  commenters  supported 
our  proposed  definition  of  "inventor*' 
audit,  '  one  commenter  requested  that 
we  delete  the  definition  because 
inventory  audits  rely  on  internal  store 
records,  which  should  not  form  the 
basis  of  a  compliance  investigation.  We 
did  not  accept  the  commenters  request 
because  inventor\  audits  are  useful  in 
investigating  vendors  who  may  be.  for 
example,  redeeming  food  instruments 
for  unauthorized  stores,  exchanging 
unauthorized  food  or  non-food  items  for 
food  instruments,  or  trafficking.  Another 
commenter  suggested  that  we  modif\' 
the  definition  to  include  the 

examination  of  beginning  and  ending 
inventor,'  levels  and  food  invoices."  We 
did  not  accept  ihia  commenters 
suggestion  because  the  meaning  of  the 
phrase  "during  a  given  period  of  time" 
implies  an  examination  that  covers  a 
specific  period,  which  naturally  must 
have  a  beginning  and  an  ending  point. 
We  adopted  the  definition  in  the  final 
rule  with  one  modification  to  conform 
to  language  used  throughout  the  final 
rule. 

Of  the  ten  commenters  who  supported 
the  definition  of  "routine  monitoring," 
one  commenter  noted  that  it  was  odd 
that  in  the  proposal  we  replaced 
"representative  monitoring"  with 
routine  monitoring  and  then  dropped 
the  requirement  for  routine  monitoring. 
The  routine  monitoring  requirement  is 
discussed  below  in  section  9.d  of  this 
preamble.  We  adopted  the  definition  of 
routine  monitoring  as  proposed 

b  Vendor  Monitonng(§  246. 12(j)(l)) 

Two  commenters  suggested  that  we 
add  language  to  proposed  §  246.12())(  II 
to  permit  the  State  agency  to  delegate  all 
of  its  vendor  monitoring  to  another  State 
agency  by  written  agreement.  We  did 
not  accept  this  comment  for  two 
reasons.  First,  if  one  State  agency  pays 
another  State  agency  for  compliance 
investigation  services,  then  the  State 
agency  that  conducts  the  investigations 


would  be  considered  a  contractor  under 
this  provision.  No  additional  regulator^' 
language  is  necessary  to  address  this 
tvpe  of  agreement.  Second,  even  if  one 
State  agency  chooses  to  meet  its  entire 
requirement  for  compliance 
investigations  by  counting  the 
compliance  investigations  conducted  by 
another  State  agency,  the  first  State 
agencv  still  will  need  to  establish  its 
own  vendor  monitoring  system  to 
address  the  monitoring  activities  that 
mav  not  be  delegated.  Each  State  agency 
must  conduct  its  own  routine 
monitoring  visitSj  identify  its  high-risk 
vendors,  and  track  its  progress  toward 
meeting  the  thresholds  for  routine 
monitoring  visits  and  compliance 
investigations.  The  circumstances  under 
which  a  State  agency  may  count  the 
compliance  investigations  conducted  by 
another  State  agency  are  discussed  in 
Section  9.d  of  this  preamble. 

c.  Identifying  High-Risk  Vendors 
(§246.12(j)(3)) 

Of  the  fortv-one  commenters  who 
addressed  proposed  §246.12(j)(2), 
which  covers  the  requirements  for  the 
identification  of  high-risk  vendors, 
thirty  opposed  it  for  a  variety  of  rea^ns. 
Many  opposed  it  because  we  did  not 
include  our  high-risk  criteria  in  the 
regulatory  language  or  discuss  the 
specifics  of  these  criteria  in  the 
preamble.  We  believe  that  these  criteria 
should  not  be  included  in  the  regulatory 
language  because  doing  so  would 
compromise  State  agency  investigative 
techniques.  Unscrupulous  vendors  may 
use  this  information  to  avoid  being 
identified  as  high-risk  vendors  subject 
to  compliance  investigations.  Although 
some  stores  post  signs  warning  their 
customers  that  shoplifters  will  be 
subject  to  criminal  prosecution,  no 
stores  post  signs  that  specifically 
disclose  the  techniques  they  use  to 
identif\'  potential  shoplifters.  Most 
vendors,  like  most  shoppers,  are  honest 
and  have  no  reason  to  be  concerned 
about  investigative  techniques 

Several  commenters  criticized  the 
provision  as  a  "one-size-fits-all" 
approach  that  would  require  all  State 
agencies  to  use  the  same  high-risk 
identification  criteria  and  asserted  that 
State  agencies  are  in  the  best  position  to 
determine  which  criteria  are  most 
effective  (3ur  experience  with  State 
agencv-established  criteria  is  mixed. 
According  to  The  hitegritv  Profile  (TIF) 
report  for  fiscal  year  1998.  the  two  most 
common  indicators  that  State  agencies 
use  in  their  high-risk  systems  were 
complaints  from  participants,  local 
agencies,  and  other  vendors  and  WIC 
business  volume.  Complaints  do  not 
take  into  account  vendor  redemption 


patterns,  and  WIC  business  volimie 
simply  identifies  larger  vendors.  Of  the 
seven  most  commonly  used  high-risk 
indicators  reported  by  State  agencies  for 
the  fiscal  year  1989  through  fiscal  year 
1994  Vendor  Activity  Monitoring  Profile 
(VAMP)  reports,  complaints  and  WIC 
business  volume  ranked  fifth  and  sixth 
at  identifying  vendors  that  subsequently 
committed  overcharge  violations  during 
compliance  buys 

We  believe  there  is  sufficient  data  to 
support  the  effectiveness  of  particular 
high-risk  identification  criteria  and  that 
State  agencies  are  not  making  the  best 
use  of  these  criteria.  However,  to 
address  commenters'  concerns  about  the 
potential  ineffectiveness  of  our  criteria, 
we  revised  the  regulatory  language  to 
permit  the  State  agency  to  use  other 
statistically-based  criteria  we  approve  in 
lieu  of  the  our  criteria.  This  revision 
gives  the  State  agency  the  flexibility  to 
employ  other  criteria  when  it  believes 
that  our  criteria  are  ineffective  in  its 
jurisdiction. 

Several  commenters  were  concerned 
about  the  length  of  the  advance  notice 
we  would  provide  to  the  State  agency 
prior  to  changing  our  high-risk 
identification  criteria.  One  commenter 
suggested  that  we  provide  the  State 
agency  with  a  minimum  of  eighteen 
months  advance  notice,  while  another 
commenter  suggested  that  we  agree  to 
use  our  criteria  for  five  years  prior  to 
making  changes.  Commenters  were 
concerned  about  the  length  of  time  it 
takes  to  make  changes  to  their 
automated  systems  and  the  costs 
associated  with  frequent  changes. 
Strengthening  high-risk  identification 
systems  certainly  will  require  a 
commitment  of  resources  by  State 
agencies.  However,  the  result  of  this 
effort  will  be  a  more  efficient 
compliance  investigation  system,  which 
identifies  and  removes  violative  vendors 
from  the  Program.  We  will  not  change 
our  high-risk  identification  criteria  more 
frequently  than  once  every  two  years 
and  will  change  the  criteria  only  when 
more  effective  criteria  have  been 
identified.  To  address  commenters 
concerns  about  the  time  required  for 
implementing  changes,  we  revised  this 
provision  to  provide  State  agencies  with 
"adequate  advance  notice,"  which  will 
allow  for  various  implementation 
timeframes  depending  on  the  change. 

One  commenter  suggested  that  we 
modifv'  the  provision  to  specify  the 
period  for  identifying  high-risk  vendors. 
We  accepted  this  suggestion  and  revised 
the  provision  to  require  high-risk 
identification  "at  least  once  a  year." 
Establishing  this  as  an  aimual 
requirement  is  consistent  with  the 
period  during  which  the  State  agency 
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must  conduct  the  specified  number  of 
compliance  investigations.  In  addition, 
the  commenter  suggested  that  we 
specify  that  vendors  appearing  on 
multiple  lists  be  given  a  higher  priority 
for  compliance  investigations.  This  is  a 
valid  comment,  but  we  believe  that  such 
direction  should  be  provided  to  State 
agencies  as  part  of  the  guidance  that 
contains  our  high-risk  criteria  rather 
than  be  included  in  regidatory  language. 

d.  Routine  Monitoring  (§  246.12(j)(2)) 
and  Compliance  Investigations 
(§§246.12(j)(4).  246.12(I)(2)(iii),  and 
246.18{a)(l)(ii)(H)) 

Many  of  those  who  commented  on  the 
requirement  in  proposed  Section 
246.12(j](3)(i),  which  would  require  the 
State  agency  to  conduct  compliance 
investigations  on  ten  percent  of  its 
vendors,  were  concerned  that  the  ten 
percent  level  was  too  high,  too 
expensive,  a  "one-size-fits-all" 
approach,  and  would  make  routine 
monitoring  prohibitive  due  to  the  cost  of 
the  required  compliance  investigations, 
and  shift  resources  away  from  nutrition 
education  and  breastfeeding  promotion. 
As  noted  in  the  Fiscal  Year  1998  TIP 
report.  State  agencies  vary  widely  in  the 
areas  of  high-risk  identification  and 
compliance  investigations.  Whereas 
some  State  agencies  reported  identifying 
no  high-risk  vendors,  others  reported 
identifying  over  one  third  of  their 
vendors  as  high-risk.  Similarly,  some 
State  agencies  reported  conducting  no 
compliance  investigations;  others 
reported  conducting  compliance 
investigations  on  nearly  all  of  their 
vendors.  Currently,  the  State  agency 
must  design  and  implement  a  high-risk 
identification  system  and  have  the 
capability  to  conduct  compliance  buys. 
Some  State  agencies  Would  need  to  do 
very  little  to  implement  this  proposed 
provision;  others  would  need  to  modify 
their  systems  to  identify  high-risk 
vendors  to  incorporate  our  criteria  and 
begin  conducting  compliance  buys  on 
their  vendors. 

Section  203(f)  of  the  Goodling  Act 
amended  section  17(0(24}  of  the  Child 
Nutrition  Act  (42  U.S.C.  1786(f){24))  to 
require  each  State  agency  to  identify 
high-risk  vendors  and  conduct 
compliance  investigations  of  the 
vendors.  A  number  of  commenters 
indicated  that  their  number  of  high-risk 
vendors  is  well  below  ten  percent  and 
suggested  that  we  modify  the  provision 
to  a  lower  percentage,  such  as  three  or 
five  percent,  or  that  the  State  agency  be 
granted  discretion  to  determine  the 
percentage  of  vendors  that  should  be 
monitored.  Under  the  current 
regulations,  which  allow  for  State 
agency  discretion,  a  number  of  State 


agencies  neither  identify  high-risk 
vendors,  nor  conduct  compliance 
investigations.  To  implement  a 
provision  consistent  with  the  Goodling 
Act,  we  must  require  the  State  agency 
both  to  identify  high-risk  vendors  and  to 
conduct  compliance  investigations. 
Setting  a  minimum  percentage  for 
compliance  investigations  is  the  most 
effective  means  of  ensuring  that  the 
legislative  mandate  is  implemented 
consistently  by  State  agencies. 

One  suggested  modification  that  was 
supported  by  ten  commenters  was  to 
modify  the  provision  so  that  the  State 
agency  must  monitor  ten  percent  of  its 
vendors  and  conduct  compliance 
investigations  on  half  of  those  vendors 
subject  to  monitoring.  This  compromise 
would  set  a  standard  for  compliance 
investigations,  as  we  proposed,  as  well 
as  retain  a  standard  for  routine 
monitoring,  as  recommended  by 
thirteen  commenters.  The  compromise 
would  address  the  majority  of 
commenters'  concerns  regarding  this 
provision.  Consequently,  we  adopted 
the  compromise  but  clarified  that  the 
standards  for  routine  monitoring  and 
compliance  investigations  are  separate 
standards — five  percent  routine 
monitoring  and  five  percent  compliance 
investigations.  This  compromise  retains 
half  of  the  current  requirement  for  ten 
percent  routine  (representative) 
monitoring  and  reduces  the  proposed 
ten  percent  compliance  investigations 
requirement  by  half,  thereby  reducing 
the  amount  of  resoiu'ces  necessary  to 
carry  out  this  provision.  To 
accommodate  these  changes,  this  rule 
reorganizes  and  renumbers  the 
requirements  for  compliance 
investigations  in  proposed  §246.12(j)(3) 
into  two  paragraphs,  §  246.12(j)(2), 
Routine  monitoring,  and  §  246.12(j)(4), 
Compliance  investigations.  Throughout 
this  final  rule,  we  used  the  term 
"compliance  investigations"  to  refer  to 
both  inventory  audits  and  compliance 
buys. 

Several  commenters  expressed 
concern  that  requiring  compliance  buys 
would  set  up  an  adversarial  relationship 
with  vendors.  Others  commented  that 
the  most  effective  vendor  monitoring 
system  is  a  preventive  approach. 
Although  we  agree  that  vendor  training 
and  routine  monitoring,  including 
"educational  buys."  are  effective 
methods  to  curb  vendor  abuse  by 
reducing  cashier  errors  that  result  in  the 
loss  of  program  funds,  preventive 
methods  are  ineffective  at  addressing 
vendor  fraud,  because  vendors  do  not 
inadvertently  commit  fraud.  By 
mandating  that  we  require  State 
agencies  to  conduct  compliance 
investigations  of  high-risk  vendors. 


Congress  has  directed  that  progrsun 
resources  be  used  to  combat  vendor 
fraud.  In  the  final  rule,  we  balanced  our 
desire  to  continue  to  commit  resources 
toward  preventive  methods,  such  as 
strengthening  the  vendor  training 
requirements  and  retaining  a  routine 
monitoring  requirement,  with  our 
responsibility  to  remove  fraudulent 
vendors  from  the  Program. 

Two  commenters  suggested  that  we 
modify  this  provision  to  require 
compliance  investigators  to  notify 
vendors  of  violations  detected  during 
compliance  buys  in  a  timely  manner. 
One  of  these  commenters  suggested  that 
the  required  timely  notification  should 
be  either  when  violations  occur  or 
within  seven  days  of  their  occurrence. 
One  commenter  indicated  that  it  is 
unfair  to  notify  vendors  of  violations 
45-60  days  after  they  were  discovered, 
because  such  late  notification  may  limit 
the  vendor's  ability  to  discipline 
cashiers  under  their  labor  agreements. 
Another  commenter  suggested  that 
compliance  investigators  assist  checkers 
with  honest  mistakes. 

Although  we  understand  the  concerns 
expressed  by  these  commenters,  we  do 
not  believe  that  corresponding 
modifications  to  the  regulatory  language 
are  justified.  As  defined  by  this  final 
rule,  a  compliance  buy  is  "a  covert,  on- 
site  investigation  in  which  a 
representative  of  the  Program  poses  as  a 
participant,  parent  or  caretaker  of  an 
infant  or  child  participant,  or  proxy, 
transacts  one  or  more  food  instruments, 
and  does  not  reveal  his  or  her  identity 
during  the  visit,"  Unlike  personnel 
conducting  a  routine  monitoring  visit, 
compliance  investigators  must  adhere  to 
strict  procedures  in  order  for  their 
compliance  buys  to  be  admissible  as 
evidence  in  administrative  reviews  and. 
if  necessary,  judicial  proceedings.  These 
procedures  prohibit  investigators  from 
revealing  their  identity  and  the  fact  that 
the  vendor  is  under  investigation, 
because  revealing  this  type  of 
information  could  compromise  both 
cuirent  and  on-going  investigations.  For 
the  same  reasons,  we  included  a 
provision  in  the  proposed  rule  and  this 
final  rule  to  protect  the  identity  of 
compliance  investigators  when  they 
testify  in  administrative  reviews. 
Whereas  timely  feedback  is  essential  to 
the  effectiveness  of  monitoring  visits, 
often  it  is  contrar\^  to  the  effectiveness 
of  compliance  investigations. 

Three  commenters  suggested  that  we 
modify  this  provision  to  permit  the 
State  agency  to  count  toward  the 
proposed  ten  percent  standard 
compliance  investigations  conducted  by 
another  WIC  State  agency  on  vendors 
authorized  by  both  State  agencies. 
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especially  in  situations  in  which  one  of 
the  State  agencies  is  an  Indian  Tribal 
Organization.  The  proposed  rule  would 
have  allowed  the  State  agency  to 
Waive"  conducting  a  compliance 
investigation  on  a  high-risk  vendor  if 
the  State  agency  documented  that  the 
vendor  was  under  investigation  by  a 
Federal,  State,  or  local  law  enforcement 
agency  or  for  some  other  such 
compelling  reason.  To  clarify  this 
provision,  we  revised  it  to  allow  the 
State  agency  to  "count"  toward  this 
requirement  investigations  conducted 
by  a  Federal.  State,  or  local  law 
enforcement  agency,  provided  that  such 
investigations  include  the  investigation 
of  either  WIC  or  FSP  fraud  or  abuse.  In 
addition,  we  accepted  the  commenter's 
suggestion  and  revised  this  provision  so 
that  the  State  agency  may  count 
compliance  investigations  conducted  by 
another  State  agency  on  shared  vendors, 
provided  that  certain  conditions  are 
met. 

In  order  for  a  State  agency  to  count 
compliance  investigations  conducted  by 
another  WIC  State  agency  on  vendors 
shared  bv  the  two  State  agencies,  the 
final  rule  requires  the  State  agency  to 
implement  a  system  for  reciprocal 
sanctions  with  the  other  WIC  State 
agency.  This  means  that  the  State 
agency  counting  the  compliance 
investigations  of  another  WIC  State 
agency  must  take  reciprocal  action 
based  on  mandatory  sanctions  imposed 
by  the  other  State  agency.  To  take  such 
reciprocal  action,  the  State  agency  must 
include  in  its  sanction  schedule,  which 
is  a  required  part  of  the  vendor 
agreement,  a  sanction  that  requires 
disqualification  for  any  mandatory 
sanction  imposed  by  the  other  State 
agency.  This  serves  to  put  vendors  on 
notice  of  the  reciprocal  effect  of  the 
mandatory  sanctions  imposed  by  the 
other  WIC  State  agency  Prior  to 
imposing  a  disqualification,  the  State 
agency  must  consider  whether 
disqualification  of  the  vendor  would 
result  in  inadequate  participant  access. 
If  disqualification  of  the  vendor  would 
result  in  inadequate  participant  access, 
then  the  State  agency  must  impose  a 
civil  money  penalty  in  lieu  of 
disqualification.  This  provision  does  not 
permit  the  State  agency  to  impose  a  civil 
money  penalty  in  response  to  a  civil 
money  penalty  for  a  mandatory  sanction 
imposed  by  the  other  WIC  State  agency 
Vendors  that  appeal  a  sanction  based  on 
another  State  agency's  mandatory 
sanction  must  be  provided  an 
abbreviated  administrative  review  in 
accordance  with  the  procedures  in 
§  246.18(c).  The  areas  subject  to 
administrative  review  are  limited  to:  (1) 


Whether  the  vendor  received  a 
disqualification  for  a  mandatory 
sanction  from  the  other  WIC  State 
agency  and  (2)  whether  the  State 
agency's  sanction  schedule  included  a 
sanction  based  on  a  mandatory  sanction 
imposed  by  the  other  WIC  State  agency. 

To  incorporate  this  change,  we  made 
ctinforming  changes  to  the  sanction  and 
administrative  review  sections  of  the 
regulations.  We  added  §  246.12(l)(2)(iii) 
to  the  final  rule  to  clarify-  that  the  State 
agency  has  the  option  to  e.stablish  a 
sanction  based  on  a  mandatory  sanction 
imposed  by  another  WIC  State  agency. 
We  also  added  §  246.1 8(a)(l)(ii)(H)  to 
c :larif\'  that  the  State  agency  may 
provide  abbreviated  administrative 
reviews,  rather  than  full  administrative 
reviews,  to  vendors  that  appeal  a 
"disqualification  or  a  civil  money 
penalty  imposed  in  lieu  of 
disqualification  based  on  a  mandatory 
sanction  imposed  by  another  WIC  State 
agency."  In  addition,  we  want  to  clarify 
that  although  compliance  investigations 
conducted  by  other  State  agencies  may 
be  counted  toward  a  State  agency's  five 
percent  compliance  investigations 
requirement,  these  activities  should  not 
be  reported  on  the  TIP  report  as 
compliance  buys  or  inventory  audits 
conducted  by  the  State  agency,  because 
such  double  counting  would  lead  to 
inflated  numbers. 

Another  area  of  concern  was  the 
number  of  compliance  buys  necessary  to 
close  a  compliance  investigation  in 
which  no  vendor  violations  are  found. 
The  proposal  would  have  established 
two  separate  standards:  three  negative 
compliance  buys  within  a  twelve-month 
period  to  close  compliance 
investigations  of  high-risk  vendors  and 
State  agency  discretion  to  close 
compliance  investigations  of  non-high- 
risk  vendors  Several  commenters 
recommended  that  we  establish  a  single 
standard  for  all  compliance 
investigations.  As  part  of  the 
compromise  discussed  above,  ten 
commenters  suggested  that  the  State 
agency  be  provided  with  the  discretion 
to  determine  when  to  close  all 
compliance  investigations.  However,  as 
noted  in  the  WIC  Vendor  Issues  Study, 
compliance  investigations  that  consist 
of  more  than  one  compliance  buy  are 
more  effective  at  uncovering  vendor 
violations  than  compliance 
investigations  consisting  of  a  single 
compliance  buy.  In  addition, 
conducting  compliance  investigations 
on  non-high-risk  vendors  helps  to  verify 
the  effectiveness  of  the  high-risk 
identification  criteria  used  by  the  State 
agency.  If  the  same  standard  is  not  used 
to  close  compliance  investigations  of 
both  high-risk  and  non-high-risk 


vendors,  then  the  results  of  the  two 
types  of  compliance  investigations 
cannot  be  compared  to  verify  the 
effectiveness  of  the  high-risk  criteria. 
For  these  reasons,  we  revised  this 
provision  to  require  at  least  two 
compliance  buys  be  conducted  before 
the  State  agency  may  close  a  compliance 
investigation  in  which  no  vendor 
violations  are  detected.  The  reduction  in 
the  number  of  negative  compliance  buys 
to  close  an  investigation  of  a  high-risk 
vendor  should  offset  the  corresponding 
increase  in  the  number  of  negative  buys 
necessary  to  close  compliance 
investigations  of  non-high-risk  vendors. 

One  commenter  recommended  that 
we  specify  the  time  period  during 
which  compliance  buys  must  be 
conducted.  Another  commenter 
suggested  that  we  delete  the  twelve- 
month limit  on  compliance  buys  for 
compliance  investigations  amd  allow  the 
State  agency  to  conduct  compliance 
investigations  without  a  strict  time 
limitation.  Once  again,  rather  than 
specifying  such  detail  in  regulations,  we 
believe  that  the  period  of  time  a 
compliance  investigation  remains  open 
depends  on  the  type  of  investigation 
and  should  be  based  on  the  State 
agency's  investigative  techniques.  We 
established  above  that  higk-risk 
identification  must  be  done  on  an 
annual  basis.  Due  to  the  time  it  takes  to 
identify  high-risk  vendors,  plan  and 
conduct  compliance  buys,  and  examine 
redeemed  food  instruments  used  during 
compliance  buys,  we  believe  some 
investigations,  especially  those  in  which 
violations  are  detected,  may  take  longer 
than  twelve  months.  For  this  reason,  we 
deleted  the  twelve-month  timeframe 
contained  in  the  proposal.  We  still 
believe  that  a  twelve-month  timeframe 
is  reasonable,  but  we  want  to  ensure 
that  the  State  agency  has  sufficient  time 
to  obtain  the  evidence  necessary  to 
support  its  sanctions  and  uphold  them 
upon  appeal. 

In  situations  in  which  the  State 
agency  is  unable  to  establish  the  level  of 
evidence  necessary  to  support  a 
sanction,  we  recommend  that  the  State 
agency  issue  a  warning  to  the  vendor 
identifying  the  vendor  violations  found 
and  recommending  corrective  actions, 
such  as  additional  training.  Providing 
the  vendor  with  a  warning  that 
violations  are  occurring  puts  the  vendor 
on  notice  and  also  provides  support  for 
sanctions  in  the  event  that  additional 
violations  are  uncovered  during  future 
compliance  investigations.  One 
commenter  suggested  that  the 
regulations  include  timeframes  for 
follow-up  compliance  buys  after 
warning  letters  are  issued.  Once  again, 
we  believe  that  such  investigative 
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techniques  should  be  discussed  in 
guidance  rather  than  being  included  in 
the  regulations. 

As  in  the  proposed  rule,  the  final  rule 
specifies  that,  when  the  number  of 
vendors  identified  as  high-risk  is  below 
five  percent  of  the  State  agency's  total 
niimber  of  vendors,  the  State  agency 
must  conduct  compliance  investigations 
of  randomly  selected  non-high-risk 
vendors  to  reach  the  five-percent 
requirement.  When  the  number  of 
vendors  identified  as  high-risk  exceeds 
five  percent,  the  State  agency  must 
conduct  compliance  investigations  on 
the  high-risk  vendors  it  determines  to 
have  the  greatest  risk  for  program 
noncompliance  and/or  loss  of  program 
funds.  Vendors  identified  as  high-risk 
by  multiple  criteria  should  receive 
higher  priority  for  compliance 
investigations.  In  the  event  they  are 
subsequently  identified  as  high-risk 
vendors,  high-risk  vendors  not  subject 
to  compliance  investigations  due  to  the 
priority  system  should  be  subject  to 
compliance  investigations  the  following 
year.  Over  time,  we  anticipate  that  State 
agencies  will  be  able  to  conduct 
thorough  compliance  investigations  on 
all  vendors  identified  as  high-risk  and 
that  the  percentage  of  high-risk  vendors 
will  decrease  as  noncompliant  vendors 
are  removed  fi-om  the  Program. 

e.  Report  on  Vendor  Monitoring  Results 
(§246.12(j)(5)) 

One  commenter  requested  that  we 
clarify  that  the  required  report  in 
proposed  §  246.12(j)(4)  refers  to  the  TIP 
report  or  replaces  the  TIP  report, 
because  the  commenter  opposes  any 
additional  reporting  requirements.  This 
provision  does  refer  to  submission  of 
TIP  report  data  to  us.  We  did  not 
specifically  identify  the  TIP  report  in 
the  regulatory  language  because  the 
names  of  reports  occasionally  change 
when  the  reports  are  updated.  For 
example,  the  TIP  report  was  previously 
known  as  the  VAMP  report.  For  this 
reason,  we  adopted  the  regulatory 
language  as  proposed. 

f.  Documentation  of  Monitoring  Visits 
(§246.12{j)(6)) 

One  commenter  suggested  that, 
instead  of  documenting  the  price 
charged  for  each  item  purchased  during' 
a  compliance  buy,  investigators  only 
document  the  price  shown  on  the  item, 
shelf,  or  sign.  In  order  to  determine 
whether  a  vendor  has  committed  an 
overcharge  violation,  the  investigator 
must  document  both  the  current  shelf 
price,  or  price  charged  other  customers, 
and  the  price  the  vendor  actually 
charged  for  each  item.  Consequently,  we 


did  not  accept  the  commenter's 
suggestion. 

Two  commenters  requested  that  we 
delete  the  requirement  that  reviewers  or 
investigators  document  for  all 
monitoring  visits  their  "observation  that 
the  vendor  appears  to  be  in  compliance 
with  program  requirements."  One 
coDMnenter  noted  that  an  investigator 
would  not  know  if  a  food  instrument 
being  transacted  contains  an  overcharge 
imtil  after  it  is  redeemed.  The  other 
commenter  noted  that  a  reviewer 
conducting  a  routine  monitoring  visit 
who  makes  this  kind  of  judgment  in 
writing  can  destroy  the  effectiveness  of 
months  of  covert  monitoring,  because 
attorneys  for  vendors  appealing 
sanctions  have  used  this  type  of 
docxmientation  to  cast  doubt  on  the 
findings  of  compliance  investigations. 
To  address  the  commenters'  concerns, 
we  deleted  this  requirement  from  the 
provision  in  the  final  rule. 

10.  Vendor  Administrative  Review 
Procedures 

We  proposed  to  amend  the 
procedures  for  administrative  review  of 
vendor  appeals  by  limiting  the  types  of 
actions  subject  to  administrative  review, 
establishing  abbreviated  administrative 
review  procedures  for  certain  adverse 
actions,  and  extending  the  timeframe  for 
rendering  a  review  decision.  As  part  of 
limiting  the  types  of  actions  subject  to 
administrative  review,  we  proposed  to 
create  three  categories:  (1)  Adverse 
actions  subject  to  full  administrative 
reviews;  (2)  adverse  actions  subject  to 
abbreviated  administrative  reviews;  and 
(3)  actions  not  subject  to  administrative 
review.  Commenters  were  divided  on 
the  issue  of  limiting  the  types  of  actions 
subject  to  administrative  reviews. 
Commenters  were  especially  concerned 
about  the  proposal  to  eliminate 
administrative  reviews  of  vendor 
claims.  Regardless  of  whether  they 
supported  or  opposed  our  efforts  to 
streamline  the  administrative  review 
process,  commenters  were  concerned 
that  limiting  the  administrative  review 
of  some  actions  may  violate  a  vendor's 
due  process  protections. 

We  have  always  held  that 
authorization  as  a  WIC  vendor  is  not  a 
license  and  does  not  convey  property 
rights  to  a  store  or  business  entity.  To 
clarify  our  position,  we  included  a 
provision  to  this  effect  in  the  proposed 
rule,  which  we  adopted  in  die  final  rule 
at  §246.12(h)(3)(xxi).  In  any  case,  due 
process  does  not  always  include  full 
trial-type  hearings,  and  sometimes  does 
not  require  hearings  at  all.  We  re- 
evaluated the  three  categories  of  adverse 
actions  in  the  proposed  rule  and 
continue  to  believe  that  the  proposed 


procedures  do  not  present  due  process 
implications.  With  respect  to  claims,  we 
want  to  point  out  that  anx-time  the  State 
agency  delays  payment  to  a  vendor  or 
establishes  a  claim  the  State  agency 
must  provide  the  vendor  an  opportunity 
to  justify  or  correct  a  vendor  overcharge 
or  other  error. 

However,  in  recognition  of  possible 
State  procedures  that  require  all 
administrative  reviews  to  meet  certain 
procedural  requirements,  the  final  rule 
provides  the  State  agency  with  the 
option  to  provide  full  administrative 
reviews  of  the  adverse  actions  listed  in 
§  246.18(a){l)(ii)  of  the  final  rule,  which 
covers  the  adverse  actions  subject  to 
abbreviated  administrative  reviews.  In 
addition,  we  want  to  emphasize  that  the 
procedural  requirements  set  forth  in  the 
regulations  for  both  full  and  abbreviated 
administrative  reviews  Eire  minimum 
requirements.  The  State  agency  may 
include  additional  procedural 
requirements  in  its  administrative 
review  procedures. 

a.  Adverse  Actions  Subject  to 
Abbreviated  Administrative  Reviews 
(§246.18(a)(l)(ii)) 

Several  commenters  suggested  that 
the  termination  of  a  vendor  agreement 
based  on  changes  in  ownership  or 
location  or  cessation  of  operations  be 
moved  to  the  category  of  actions 
receiving  no  administrative  review. 
Another  commenter  made  a  similar 
suggestion  with  regard  to  the  denial  of 
authorization  because  the  vendor 
submitted  its  application  outside  the 
timeframe  for  accepting  applications. 
Although  we  agree  that  in  most  cases 
these  determinations  will  be  clear-cut, 
we  believe  that  an  abbreviated  review 
provides  an  appropriate  level  of  revfew 
in  cases  in  which  the  vendor  disputes 
the  State  agency's  determination. 

Two  commenters  suggested  we  add 
permanent  disqualifications  based  on 
trafficking  convictions  to  the  list  of 
actions  that  are  not  subject  to 
administrative  review.  We  believe  that  a 
permanent  disqualification  based  on  a 
trafficking  conviction  presents  a  narrow 
factual  question:  Was  the  sanctioned 
vendor  convicted  of  trafficking? 
Consequently,  we  added  permanent 
disqualifications  based  on  trafficking 
convictions  to  the  list  of  adverse  actions 
subject  to  abbreviated  administrative 
reviews. 

We  also  want  to  point  out  that  we 
retained  the  requirement  that  a  denial  of 
authorization  based  on  vendor  limiting 
criteria  is  subject  to  an  abbreviated 
administrative  review.  This  requireme, 
only  applies  to  those  State  agencies  thai 
choose  to  use  vendor  limiting  criteria. 
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b.  Actions  Not  Subject  to  Administrative 

Reviews  (§  246. 18(a)(l)(iii)) 

Several  commenters  asserted  that 
eliminating  or  restricting  the 
administrative  review  of  certain  actions 
would  force  vendors  to  seek  judicial 
review  of  these  actions,  which  in  the 
long  run  would  create  an  administrative 
burden  on  the  State  agency.  Although 
we  understand  the  commenters' 
concerns,  we  believe  that,  by  carefullv 
limiting  the  actions  that  are  not  subject 
to  review,  we  can  streamline  the 
administrative  review  procedures 
without  shifting  these  matters  to  the 
courts.  Therefore,  the  final  rule  retains 
the  proposed  categories  of  actions  that 
are  not  subject  to  administrative  review. 
We  did  clarifv-  in  this  final  rule  that,  like 
the  participant  access  determinations 
themselves,  the  validity  and 
appropriateness  of  the  participant 
access  criteria  are  not  subject  to 
administrative  review. 

In  response  to  commenters,  the  final 
rule  includes  a  cross-reference  to  the 
requirement  in  §  246.12(k)(3)  that  the 
State  agency  must  provide  vendors  the 
opportunity  to  justify'  or  correct  vendor 
overcharges  or  other  errors.  In  addition, 
we  added  to  the  list  of  actions  not 
subject  to  administrative  reviews  the 
State  agency's  determinations  of 
whether  the  vendor  has  an  effective 
policy  and  program  in  effect  to  prevent 
trafficking.  Both  the  statute  (section 
17(o)(4)(A)  of  the  Child  Nutrition  Act 
(42  U.S.C.  1786(o)(4)(A)))  and  the 
regulations  (§  246.12(l)(l)(i))  commit 
this  determination  to  the  sole  discretion 
of  the  State  agency 

c.  Effective  Date  of  Adverse  Actions 
(§  246.18(a)(2)) 

Although  they  generally  supported 
the  effective  date  provision  in  proposed 
§  246.18(a)(3).  commenters  raised  a 
number  of  issues.  One  suggested  that  we 
set  an  effective  date  for  all  adverse 
actions  against  vendors,  another  asked 
that  we  clarify  the  standard  for 
determining  when  to  postpone  the 
effective  date.  A  third  commenter  noted 
the  potential  hardship  on  vendors  when 
adverse  actions  are  made  effective  after 
15  days  and  review  decisions  are  not 
rendered  for  90  days.  We  believe  that 
the  State  agency  is  in  the  best  position 
to  balance  these  competing  concerns.  In 
the  final  rule.  §  246.18(a)(2)  provides  the 
State  agency  with  the  discretion  to  make 
its  adverse  actions  effective  no  earlier 
than  15  days  after  the  date  of  the  notice 
and  no  later  than  90  days  after  the  date 
of  the  notice  or,  in  the  case  of  an 
adverse  action  that  is  subject  to 
administrative  review,  the  date  the 
vendor  receives  the  review  decision.  As 


alwavs,  the  State  agency  should  make 
adequate  participant  access  the  chief 
concern  in  determining  the  effective 
date  of  such  actions. 

d.  Full  Administrative  Review 
Procedures  (§  246.18(b)) 

We  proposed  in  §  246.18(b)(1)  to 
require  the  State  agency  to  notif\'  a 
vendor  receiving  a  mandatory 
disqualification  that:  'This 
disqualification  from  WIC  may  result  in 
a  disqualification  as  a  retailer  from  the 
Food  Stamp  Program.  "  One  commenter 
recommended  that  we  modify  the 
required  statement  to  provide  that  the 
WIC  disqualification  "will"  result  in  a 
FSP  disqualification,  rather  than  "may" 
result  in  a  FSP  disqualification.  Most, 
but  not  all,  disqualifications  that  are 
mandatory  vendor  sanctions  require 
reciprocal  FSP  disqualifications. 
Consequently,  it  is  inappropriate  to  use 
"will"  instead  of  "may  "  The  complete 
list  of  WIC  disqualifications  that  give 
rise  to  reciprocal  FSP  disqualifications 
appears  in  the  FSP  regulations  at  7  CFR 
278.6(e)(8).  Accordingly,  we  did  not 
accept  the  commenter's 
recommendation . 

A  number  of  comments  concerned  the 
proposed  changes  to  the  procedures  for 
full  administrative  reviews.  Five 
commenters  indicated  that  the  proposed 
provision  permitting  cross-examination 
of  WIC  program  investigators  "in 
camera  "  was  confusing.  We  clarified 
this  concept  in  §246. 18(b)(5)  of  the  final 
rule. 

Another  commenter  questioned 
whether  the  provision  in  §  246.18(b)(7), 
which  would  give  appellant  vendors  the 
opportunity  to  examine  the  evidence 
upon  which  an  adverse  action  is  based, 
would  require  the  State  agency  to 
divulge  its  high-risk  identification 
criteria.  This  provision  does  not  require 
the  State  agency  to  turn  over  its 
complete  vendor  file.  Only  the 
documents,  both  pro  and  con,  the  State 
agency  relied  upon  to  take  the  adverse 
action  under  review  must  be  provided. 
The  State  agency's  high-risk 
identification  criteria  are  only  used  to 
determine  which  vendors  will  be 
subject  to  compliance  investigations.  It 
is  tbe  information  found  as  a  result  of 
a  compliance  investigation  or  periodic 
review  of  the  vendor's  qualifications 
that  will  normally  form  the  basis  for  the 
adverse  action. 

One  commenter  suggested  that  we 
retain  the  current  provision  in  7  CFR 
246.18(b)(8),  which  requires  the 
decision-maker  to  make  his  or  her 
decision  based  solely  on  the  statutory 
and  regulatory  provisions  governing  the 
Program.  We  agree  with  the  commenter 
that  the  proposed  revision  to  this 


section  did  not  fully  convey  our  intent 
that  the  decision-maker  for  an 
administrative  review  must  base  his  or 
her  decision  solely  on  applicable 
statutes,  regulations,  policies  and 
procedures,  including  the  policies  and 
procedures  established  by  the  State 
agency.  The  decision-maker  must  then 
apply  these  standards  to  the  factual 
evidence  in  the  case  at  hand.  The 
decision-maker  should  not,  however,  be 
in  the  position  of  determining  the 
validity  of  Federal  or  State 
requirements.  These  are  legal  issues  that 
should  be  reserved  for  the  courts.  We 
clarified  this  point  in  the  final  rule. 
Most  commenters  supported  the 
proposal  to  increase  from  60  to  90  days 
the  time  for  rendering  a  decision  on  a 
full  administrative  review.  Five 
commenters  suggested  that  we  extend 
the  timeframe  to  120  days.  Opposing 
commenters  asserted  that  this  provision 
violated  due  process  requirements, 
citing  the  possibility  that  a  State  agency 
couJd  make  an  adverse  action  effective 
15  days  after  providing  notice,  leaving 
the  vendor  in  an  unauthorized  status 
until  the  review  decision  is  rendered. 
We  acknowledge  the  competing  needs 
of  the  State  agency  and  needs  of  the 
vendor,  and  encourage  the  State  agency 
to  ensure  that  review  decisions  are 
made  as  quickly  as  possible.  We  believe 
that  this  final  rule  streamlines  the 
administrative  review  process  and 
assists  the  State  agency  in  reducing  the 
time  it  takes  to  render  review  decisions. 
However,  as  noted  by  several 
commenters,  even  with  these  changes 
some  State  agencies  may  not  be  able  to 
consistently  meet  the  ciurent  60-day 
timeframe.  Therefore,  this  final  rule 
retains  the  proposed  90-day  timeframe. 
We  clarified  in  §  246.18(b)(9)  of  the  final 
rule  that  this  timeframe  is  only  an 
administrative  requirement  for  the  State 
agency  and  is  not  jurisdictional.  This 
means  that  the  failure  of  a  decision- 
maker to  render  a  decision  within  90 
days  may  not  be  cited  as  a  basis  for 
overtiuTiing  a  State  agency  adverse 
action. 


e.  Effective  Date  of  Review  Decisions 
(§  246.18(e))  and  Judicial  jleview 
(§  246.18(f)) 

One  commenter  suggested  that  the 
effective  date  of  review  decisions  be  left 
up  to  the  decision-maker.  We  still 
believe  that  once  a  decision  is  rendered 
it  must  take  effect  immediately; 
therefore,  we  retained  the  proposed 
provision  in  §  246.18(e)  that  requires 
decisions  to  take  effect  on  the  date  of 
receipt  of  the  review  decision,  if  the 
adverse  action  has  not  previously  taken 
effect. 
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Three  conunenters  objected  to  the 
proposed  modification  to  the  current 
provision  requiring  the  State  agency  to 
explain  the  right  to  judicial  review.  As 
we  noted  in  the  preamble  to  the 
proposed  rule,  the  availability  and  type 
of  judicial  review  of  State  agency 
adverse  actions  is  a  matter  of  State  law 
and  may  vary  depending  on  the  action 
taken.  This  change  was  not  intended  to 
preclude  or  discourage  vendors  from 
seeking  judicial  review,  but  to  avoid 
putting  the  State  agency  in  the  position 
of  determining  the  appropriate  avenue 
of  judicial  review.  Accordingly,  this 
final  rule  adopts  §  246.18(f)  as  proposed. 
State  agencies  that  have  the  ability  to 
determine  the  details  of  available 
judicial  review  are  free  to  provide  this 
information  to  their  vendors. 

1 1 .  Vendor  Authorization  and  Local 
Agency  Selection  Subject  to 
Procurement  Procedures 
(§246.ia(a)(l)(iii)(D)  and  (a)(3)(ii)(B)) 

We  proposed  in  §  246.18(a)(l)(iii){D) 
to  include  in  the  category  of  actions  not 
subject  to  administrative  review  those 
vendor  authorization  determinations 
that  are  subject  to  the  procurement 
procedures  of  the  State  agency.  We 
proposed  this  change  in  recognition  of 
the  procedural  safeguards  built  into 
procurement  requirements  that  would 
be  duplicated  if  included  in  the 
administrative  review  requirements  of 
the  WIC  regulations.  The  one 
commenter  on  this  provision  indicated 
that  some  State  agencies  select  their 
local  agencies  using  State  procurement 
procedures  as  well.  The  commenter 
suggested  that  we  modify  the  proposal 
so  that  local  agency  selection 
determinations  that  are  subject  to 
prociu^ment  procedures  are  not  subject 
to  administrative  review.  We  accepted 
this  comment  and  added  a  provision  to 
this  effect  to  §  246.18(a}(3)(ii)(B).  We 
clarified  in  both  the  vendor  and  local 
agency  provisions  that  the  exception 
from  administrative  review  applies  only 
to  administrative  reviews  pursuant  to 
section  246.18  and  also  made  other 
revisions  to  clarify  the  coverage  of  these 
exceptions. 

12.  Preventing  and  Identifying  Dual 
Participation  (§§246.4(a)(15),  246.7(1), 
and  246.23(c)(2)) 

Nine  of  the  fifteen  commenters 
supported  the  proposal  to  require  the 
periodic  identification  of  dual 
participation.  However,  two 
commenters  recommended  that  the  rule 
require  semiannual,  rather  than 
quarterly  detection.  Those  commenters 
noted  that  the  six-month  certification 
periods  for  most  participants  make 
quarterly  detection  uiuiecessary.  They 


also  cited  their  experience  that  the  cost 
of  detecting  the  dual  participants  far 
outweighed  the  improperly  issued 
benefits.  Commenters  also  noted  that 
the  new  requirements  for  verifying 
identity  and  residency  will  assist  in 
preventing  dual  participation.  We  agree 
that  a  balance  must  be  struck  between 
the  goal  of  detecting  and  preventing 
program  fraud  and  the  cost  of  doing  so. 
Accordingly,  this  rule  requires  dual 
participation  detection  semiannually, 
rather  than  quarterly,  and  that  follow-up 
action  must  be  taken  within  120  days  of 
detecting  instances  of  suspected  dual 
participation. 

Two  of  the  opposing  commenters 
objected  to  reporting  on  dual 
participation.  The  proposed  changes  to 
the  requirements  for  detecting  dual 
participation  do  not  establish  reporting 
requirements.  However,  as  with  all 
program  operations  the  State  agency 
must  keep  records  of  its  efforts  to 
identify  and  follow  up  on  instances  of 
dual  participation.  The  State  agency's 
compliance  with  these  requirements 
will  then  be  assessed  diuing  our 
management  evaluations  of  the  State 
agency. 

One  commenter  questioned  whether  a 
system  designed  to  detect  dual 
enrollment  would  meet  the  proposed 
requirement  to  detect  dual 
participation.  Dual  enrollment  occurs 
when  a  participant  enrolls  in  more  than 
one  clinic  or  program,  but  actually 
receives  benefits  from  only  one  of  them. 
Dual  participation  is  when  benefits  are 
actually  obtained  from  more  than  one 
clinic  or  program.  In  order  to  receive 
benefits  from  more  than  one  clinic  or 
program,  a  participant  would  have  to  be 
enrolled  in  more  than  one.  Therefore,  a 
system  to  detect  dual  enrollment  would 
satisfy  the  requirement  to  detect  dual 
participation,  provided  the  State  agency 
takes  appropriate  follow-up  action  for 
persons  identified  as  dual  enrolled. 
Such  action  would  include  terminating 
the  individuals  from  all  clinics  and 
programs,  except  the  one  in  which  they 
are  ciurently  participating. 

The  majority  of  the  commenters 
approved  of  the  proposal  to  require 
interstate  detection  of  dual  participation 
where  geographical  or  other  factors 
make  it  likely  that  participants  travel 
regularly  between  contiguous  local 
service  agencies  located  across  State 
agency  borders.  However,  both 
supporting  and  opposing  commenters 
thought  that  this  requirement  could  be 
costly,  especially  when  the  level  of 
automation  varies  significantly  between 
the  adjoining  State  and  for  States  that 
have  a  large  number  of  bordering  States. 
One  commenter  asked  whether 
additional  fuflds  would  be  available  and 


another  thought  we  would  need  to 
provide  significant  assistance  to  State 
agencies  as  they  implemented  this 
requirement. 

The  State  agency  is  already  required 
to  coordinate  dual  participation 
detection  efforts  with  Commodity 
Supplemental  Food  Program  State 
agencies  and  WIC  Indian  State  agencies. 
The  State  agency  should  be  able  to  draw 
on  this  experience  in  expanding  such 
efforts  to  adjoining  States.  In  addition, 
we  recognize  that  the  methods  for 
coordination  may  be  limited  by  the 
systems  used  by  the  various  State 
agencies.  Finally,  the  State  agency 
should  remember  that  it  needs  to 
develop  interstate  systems  only  in  areas 
where  participants  travel  regularly 
across  State  lines. 

Commenters  generally  supported  the 
proposed  provisions  requiring 
disqualification,  and  in  some  instances 
claims,  for  participants  who  are  found 
to  be  participating  in  more  than  one 
program.  Similarly,  commenters  also 
supported  the  proposal  that  FNS  will 
assert  a  claim  against  the  State  agency 
if  the  State  agency  fails  to  take  adequate 
steps  to  pursue  participant 
disqualification  and  claims  as  a  result  of 
dual  participation.  The  comments  raised 
on  these  provisions  mostly  concerned 
larger  issues  relating  to  participant 
claims  and  sanctions  and  are  discussed 
in  section  13  of  this  preamble.  We  did 
notice  that  we  inappropriately  used  the 
term  ""disqualification"  in 
§  246.7(l)(l)(iii)  when  referring  to  cases 
of  dual  participation  that  did  not  result 
from  intentional  misrepresentation. 
Disqualification  means  terminating  the 
participation  of  a  participant  and 
prohibiting  further  participation  for  a 
specified  period  and  is  only  used  in 
cases  of  intentional  misrepresentations. 
In  all  other  situations,  the  appropriate 
action  is  to  ""terminate"  the 
participation  of  the  participant  in  one  of 
the  programs  or  clinics.  We  revised  this 
provision  accordingly. 

13.  Participant  Provisions 

a.  Definition  of  ""Proxy  "  (§246.2) 

Fifteen  of  twenty-three  commenters 
supported  the  proposed  definition  of 
""proxv."'  The  most  prevalent  comment, 
made  by  both  supporting  and  opposing 
commenters.  concerned  the  inclusion  in 
the  proxy  definition  of  parents  or 
caretakers  who  apply  for  program 
benefits  on  behalf  of  infants  or  children. 
These  commenters  noted  that  this 
approach  did  not  reflect  the  common 
usage  of  this  term  by  their  State 
agencies.  One  commenter  asserted  that 
tihe  parent  or  caretaker  applying  on 
behalf  of  an  infant  or  child  participant 
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is  actually  the  person  authorized  to 
designate  a  pro.xy  Another  commenter 
noted  that  the  proxy  definition  did  not 
clearly  permit  a  woman  participant  to 
designate  a  proxy  Finally,  one 
commenter  recommended  that  the 
proxy  definition  require  proxies  to  be 
approved  by  the  State  or  local  agency. 

In  response  to  commenters'  concerns 
and  recommendations,  we  revised  the 
definition  of  proxy  to  clarify'  that  a 
parent  or  caretaker  applying  on  behalf  of 
an  infant  or  child  participant  is  not  a 
proxy  and  that  such  a  parent /caretaker 
may  designate  another  person,  such  as 
d  spouse,  other  family  member,  or 
friend,  as  a  proxy  for  an  infant  or  child 
participant.  We  made  conforming 
changes  throughout  this  rule  to 
incorporate  this  change  and  to  clarif\' 
which  persons  are  authorized  to  take 
certain  actions.  We  also  clarified  in  the 
definition  of  proxv  that  proxies  must  be 
designated  consistent  with  the  State 
agency's  procedures  established 
pursuant  to  §  246.12(r)(l). 

b.  Definition  of   Participant  Violation" 
(§246.2) 

All  ten  c:ommenters  supported  the 
inclusion  of  dual  participation  as  a  type 
of  participant  violation.  In  order  to 
emphasize  that  participant  violations 
include  all  intentional  acts  that  violate 
Federal  or  State  statutes,  regulations, 
policies,  or  procedures  governing  the 
Program,  we  included  a  new  definition 
of  "participant  violation"  in  §246.2, 
which  includes  the  examples  that  were 
in  §246.12(u)(l)  of  the  proposed  rule. 
The  participant  violation  definition 
clarifies  that  a  participant  violation  may 
be  committed  by  d  participant,  a  parent 
or  caretaker  of  an  infant  or  child 
participant,  or  a  proxy 

c.  Participant  Sanctions  (§246.12(u)(l) 
through  (u)(4)) 

Sixteen  of  the  twenty  commenters 
supported  increasing  the  maximum 
disqualification  period  for  a  participant 
sanction  to  one  year.  Clommenters 
generally  supported  requiring  a 
disqualification  for  participant 
violations  that  give  rise  to  a  claim. 
However,  a  number  of  commenters 
suggested  that  State  and  local  agencies 
be  given  the  discretion  to  adjust  the 
length  of  the  mandatory  disqualification 
to  correspond  to  the  period  of  the  dual 
participation  or  the  amount  of  the  claim 
Another  commenter  noted  that  claim 
amounts  are  nonnally  small  and  that 
participants  often  make  restitution 
quickly.  The  fou»  opposing  commenters 
objected  to  any  action  that  affects 
benefits  for  infant  and  child 
participants. 


Participant  claims  are  only  imposed 
when  a  participant  commits  a 
partic:ipant  violation.  Participant 
violations  must  involve  intentional 
actions  by  a  participant,  parent/ 
caretaker,  or  proxy.  Although  we  believe 
that  these  situations  are  generally 
serious  enough  to  warrant  a  mandatory 
one-year  disqualification,  we  agree  with 
commenters  that  the  State  agency 
should  have  the  flexibility  to  determine 
whether  to  disqualify  a  participant  in 
cases  of  small  c:laims.  Therefore,  this 
rule  requires  a  one-year  disqualification 
only  in  cases  of  claims  of  SlOO  or  more, 
claims  resulting  from  dual  participation, 
or  second  or  subsequent  claims  of  anv 
amount. 

One  commenter  thought  that  the 
determination  of  whether  a  participant 
(or  parent/caretaker  or  proxy)  intended 
to  commit  the  action  giving  rise  to 
disqualification  or  a  claim  should  not  be 
left  to  the  judgment  of  a  WIC  eligibility 
worker  or  supervisor.  We  acknowledge 
that  the  decision  to  assert  a  claim  or  to 
disqualify  a  participant  requires  the 
exercise  of  discretion.  However,  this  is 
but  one  of  many  decisions  that  WIC  staff 
must  make  about  program  participation. 
In  all  cases,  the  State  agency  is 
responsible  for  ensuring  that  the 
decisions  made  bv  State  and  local 
agency  staff  are  made  in  accordance 
with  the  regulatory  requirements.  In  this 
instance,  it  means  ensuring  that  the  WIC 
staff  knows  the  standards  for 
determining  when  to  assert  a  claim  or 
disqualifv-  a  participant,  and  how  to 
correctly  apply  those  standards.  If  the 
State  agency  fails  to  do  so,  it  will  find 
that  it  is  unable  to  sustain  these 
determinations  when  participants 
appeal  the  decisions  This  rule  does  not 
change  the  requirement  in  §  246.9  that 
the  State  agency  must  have  a  hearing 
procedure  under  which  participants 
may  appeal  claims  of  any  amount  and 
disqualifications  of  anv  length.  Further, 
§i?246.12(u)(4)and  246.23(c)n)(i)  of 
this  rule  require  the  .State  agency  to 
advise  participants  of  the  procedures  to 
follow  to  obtain  a  fair  hearing  at  the 
time  they  are  notified  of  a  claim  or 
disqualification. 

CJther  commenters  suggested  that  we 
permit  a  pregnant  or  breastfeeding 
woman  to  continue  program 
participation  if  an  acceptable  proxy  can 
be  found,  which  would  be  consistent 
with  the  proposal  to  permit  infant  and 
children  participants  to  avoid 
disqualification  if  a  proxy  is  approved. 
If  adopted,  this  change  would  extend 
the  proxy  exception  to  all  program 
participants,  except  for  postpartum 
women.  We  did  not  accept  the 
commenters'  suggestion.  However,  this 
rule  does  permit  the  State  ^ency  to 


approve  proxies  in  lieu  of 
disqualification  for  participants  under 
age  18  in  addition  to  infant  and  child 
participants. 

The  final  rule  retains  the  proposed 
provision  permitting  the  State  agency  to 
allow  a  disqualified  participant  to 
reapply  to  the  Program  if  restitution  is 
made.  In  response  to  a  suggestion  made 
by  two  commenters,  we  clarified  in  the 
final  rule  that  if  restitution  is  made  or 
a  repayment  plan  is  agreed  to  within  30 
days  of  the  receipt  of  the  letter 
demanding  repayment  of  the  claim,  the 
State  agency  may  permit  the  participant 
to  continue  participation  without 
disqualification, 

d.  Participant  Claims  (§  246.23(c)(1)) 

Although  only  seven  of  the  twenty- 
five  commenters  supported  the 
proposed  participant  claims  provisions, 
a  majority  of  the  objections  reflected  a 
misunderstanding  of  the  provisions. 
First,  many  commenters  objected  to  the 
provision  concerning  in-kind 
restitution.  Those  commenters  indicated 
that  this  practice  would  not  be  cost- 
effective.  One  commenter  was 
concerned  about  allowing  participants 
who  are  being  punished  for  program 
violations  to  work  in  a  clinic  setting.  We 
want  to  emphasize  that,  like  the 
proposal,  the  final  rule  makes  in-kind 
restitution  the  option  of  the  State 
agency,  and  not  the  participant. 

Second,  commenters  asserted  that 
collection  efforts  should  be  pursued 
only  to  the  extent  that  they  are  cost- 
effective.  Again,  we  wish  to  emphasize 
that,  like  the  proposal,  the  final  rule 
requires  the  State  agency  to  pursue 
claims  collection  after  the  initial  letter 
demanding  repayment  only  to  the  extent 
that  it  is  cost-effective.  To  clarifv'  this 
point,  we  added  a  sentence  to  require 
the  State  agency  to  establish  standards, 
based  on  a  cost  benefit  analysis,  for 
determining  when  collection  actions  are 
not  longer  cost-effective.  This  provision 
is  the  same  as  in  current  7  CFR 
246.23(c).  One  commenter  suggested 
that  we  establish  a  $500  threshold  for 
pursuing  claims,  .although  the  final  rule 
requires  demand  letters  to  be  sent  out 
for  all  claims,  the  State  agency  could 
include  dollar  thresholds  for  the 
subsequent  steps  in  the  collection 
process  as  part  of  its  standards  for 
claims  collection. 

.Six  commenters  indicated  that 
establishing  mandatorv'  restitution  for 
all  claims  would  preclude  the  State 
agency  from  considering  the  family's 
ability  to  pay  a  claim.  Two  commenters 
opposed  both  requiring  participant 
restitution  in  all  cases  and  permitting 
the  State  agency  to  force  participants  to 
"work  off  claims  resulting  from  State 
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agency  mistakes.  This  rule  requires 
claims  collection  actions  only  in  the 
case  of  intentional  acts  of  the 
participant,  parent/caretaker,  or  proxy. 
The  State  agency  is  not  required  to 
assess  claims  in  cases  of  unintentional 
participant  error  or  State  agency  error. 
Although  we  believe  we  need  to  protect 
the  Program's  integrity  by  pursuing 
claims  resulting  from  participant 
violations,  we  also  recognize  the 
financial  circiunstances  of  program 
participants.  In  the  fijial  rule,  we 
balance  these  considerations  by 
requiring  claims  collection  only  in  cases 
of  intentional  actions  that  qualify  as 
participant  violations  and  by  providing 
the  State  agency  with  the  discretion  to 
enter  into  repayment  schedules  with 
participants  and  to  allow  in-kind 
restitution.  The  final  rule  also  clarifies 
that  the  State  agency  must  assess  claims 
for  both  benefits  that  have  been 
obtained  improperly  and  disposed  of 
improperly.  Benefits  that  have  been 
disposed  of  improperly  include 
exchanging  food  instruments  for  cash  or 
credit  or  selling  supplemental  foods  that 
were  obtained  with  food  instruments. 

One  of  the  supporting  commenters 
suggested  permitting  collection  through 
offset  of  future  program  benefits, 
provided  that  the  participant  agrees  to 
this  arrangement.  Section  17(f){14)  of 
the  CNA  requires  overissuances  of  food 
benefits  resulting  from  intentional 
actions  to  be  collected  in  cash. 
Therefore,  this  rule  does  not  permit 
collection  through  offset, 

14.  Home  Food  Delivery  Systems  and 
Direct  Distribution  Food  Delivery 
Systems  (§§246.2,  246.12(m),  246.12(n). 
246.12(oj.  and  246.12(s)) 

Only  one  commenter  opposed  our 
proposed  amendments  to  tbe  provisions 
concerning  home  food  delivery  and 
direct  distribution  food  delivery 
systems.  The  commenter  suggested  that 
home  food  delivery  systems  be 
categorically  banned  and  that  we 
grandfather  in  State  agencies  that 
currently  operate  such  systems. 
Although  most  State  agencies  currently 
operate  retail  food  delivery  systems  and 
we  encourage  their  use,  we  did  not 
propose  to  eliminate  home  food  delivery 
systems  and  do  not  want  to  limit  the 
options  available  to  the  State  agency  at 
this  time.  For  this  reason,  we  adopted 
the  proposed  amendments  to  the  home 
food  delivery  and  direct  distribution 
food  delivery  systems  with  minor 
revisions  to  make  them  consistent  with 
changes  made  by  this  rule. 


15.  General  Requirements  for  Food 
Delivery  Systems 

a.  Food  Delivery  System  Contracts  Must 
Conform  with  7  CFR  Part  3016 

(§  246.12(a)(4)) 

We  proposed  to  retain  the 
requirement  that  all  contracts  or 
agreements  entered  into  by  the  State  or 
local  agency  for  the  management  or 
operation  of  food  delivery  systems  must 
be  in  conformance  with  the 
requirements  of  7  CFR  Part  3016.  Part 
3016  sets  forth  the  general  requirements 
applicable  to  grants  to  State  and  local 
governments.  One  of  the  three 
supporting  commenters  suggested  that 
we  delete  the  reference  to  contracts  or 
agreements  entered  into  by  the  local 
agency,  in  light  of  the  requirement  in 
§  246,12(h)(l)  that  all  vendor 
agreements  must  be  entered  into  by  the 
State  agency.  We  retained  the  reference 
to  local  agencies  because  this  provision 
covers  home  food  delivery  and  direct 
distribution  contracts  as  well  as  vendor 
agreements, 

b.  No  Charge  for  Authorized 
Supplemental  Foods  (§  246.12(c)  and 
{h)(3)(x)) 

Currentiy,  7  CFR  246.12(c)  reads: 
"Participants  shall  receive  the  Program's 
supplemental  foods  free  of  charge."  We 
proposed  to  amend  this  provision  to 
read:  "State  and  local  agencies  shall 
provide  participants  the  Programs 
supplemental  foods  free  of  charge."  Our 
intent  with  this  change  was  to  make 
clear  that  the  burden  was  on  State  and 
local  agencies  to  ensure  that 
supplemental  foods  are  provided  to 
participants  free  of  charge,  regardless  of 
whether  they  are  provided  through  a 
home  food  delivery  system,  direct 
distribution  food  delivery  system,  or 
retail  food  delivery  system. 

One  commenter  supported  this 
proposed  change,  whereas  another 
commenter  indicated  that  the  proposed 
language  was  confusing.  Nine 
commenters  opposed  the  proposed 
language  and  recommended  that  we 
either  retain  the  language  from  the 
current  rule  or  modify  the  proposed 
language,  because  the  proposal  makes  it 
sound  as  if  State  and  local  agencies 
provide  supplemental  foods  directly  to 
participants.  To  address  the 
commenters'  concerns  and  to  clarif\'  our 
intent,  we  amended  this  provision  to 
read:  "The  State  agency  must  ensure 
that  participants  receive  their 
authorized  supplemental  foods  free  of 
charge."  We  also  added  a  sentence  to 
§246.12(h)(3)(x)  to  require  the  vendor 
agreement  to  include  a  provision  that 
the  vendor  may  not  charge  participants, 
parents  or  caretakers  of  infant  and  child 


participants,  or  proxies  for  authorized 
supplemental  foods  obtained  with  food 
instruments. 

16.  Vendor  Management  Staffing 
(§246.3(e)l5ll 

Commenters  were  split  about  evenly 
on  the  merits  of  the  proposed  provision 
that  would  require  State  agencies  with 
more  than  fifty  vendors  to  employ  one 
full-time  or  equivalent  vendor 
management  specialist.  Supporters 
noted  that  the  provision  would  ensure 
that  resources  are  allocated  to  vendor 
management  and  that  they  would  be 
surprised  if  there  was  any  resistance  to 
thQ_provision.  Those  who  opposed  the 
proposed  provision  indicated  that:  there 
is  no  evidence  that  relates  vendor 
staffing  equivalents  to  desired 
outcomes:  centralization  of  vendor 
management  functions  to  one  position  is 
not  cost-effective;  the  provision  would 
create  an  inequitable  burden  on  small 
State  agencies:  and  the  requirement 
would  result  in  a  diversion  of  resources 
from  client  services  and  local  agencies. 
Two  commenters  noted  that  some  State 
agencies  might  circumvent  this  staffing 
requirement  either  by  limiting  the 
number  of  vendors  they  authorize  to 
fewer  than  fifty  or  by  modifj'ing  their 
position  descriptions  to  meet  the 
requirement  without  making  any 
meaningful  change  in  responsibilities. 

As  a  compromise,  two  commenters 
suggested  that  we  modif\'  the  provision 
to  require  the  State  agency  to  designate 
a  staff  person  responsible  for  vendor 
management  and  place  all  vendor 
management  functions  under  the  direct 
supervision  of  this  person.  Another 
commenter  noted  that  State  agencies  are 
responsive  to  our  use  of  State  Technical 
Assistance  Review  (STAR)  findings  to 
cite  staffing  needs,  which  allows  for 
more  flexibility  in  small  State  agencies. 
We  believe  it  is  essential  that  each  State 
agency  have  at  least  one  staff  member 
who  is  knowledgeable  about  its  entire 
food  deliven,'  system,  who  thoroughly 
understands  the  regulations  and  policies 
regarding  vendor  management,  and  who 
can  be  held  accountable  for  resolving 
issues  and  problems  involving  the  food 
delivery  side  of  program  operations.  We 
accepted  the  suggested  compromise  and 
revised  this  provision  to  read:  "A  staff 
person  designated  for  food  delivery 
system  management.  The  person  to 
whom  the  State  agency  assigns  this 
responsibility  may  perform  other  duties 
as  well." 

2  7.  Participant  Access  Criteria  in  State 
Plan(§246.4lal(14jlxivll 

The  proposal  contained  a  provision  to 
require  the  State  agency  to  include  in  its 
State  Plan  "la]  description  of  the  State 
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agency's  participant  access 
determination  cnteria  consistent  with 
§  246.12(1)(8).'  Six  commenters 
supported  adopting  this  provision  as 
proposed.  One  commenter  suggested 
that  we  modif\'  the  provision  to  allow 
for  some  flexibility,  because  there  is  no 
single  objective  standard  that  could  be 
applied  and  defended  statewide 
Another  commenter  opposed  the 
provision,  unless  it  is  modified  to  read: 
"A  statement  that  the  State  agency  uses 
or  does  not  use  a  participant  access 
policy'  to  assist  in  the  determination  of 
vendor  participation  in  the  \V1C 
Program."  A  third  commenter  opposed 
including  the  participant  access 
determination  criteria  in  the  State  Plan, 
because  participant  access  must  be 
determined  on  a  case-by-case  basis  and 
each  community  requires  different 
criteria.  We  believe  it  is  necessarv'  for 
the  State  agency  to  include  its 
participant  access  determination  criteria 
in  its  State  Plan  because  the  State 
agency's  participant  access 
determinations  are  not  subject  to 
administrative  review.  The  State  Plan 
approval  process  provides  the  public 
with  an  opportunity  to  comment  on  the 
criteria  the  State  agency  proposes  to  use 
to  make  these  determinations.  We  also 
made  a  conforming  change  to 
§  246.12(1)(8)  to  clarify  the  State 
agency's  responsibility  to  establish 
participant  access  determination 
criteria. 

Section  246.12(11(8)  specifies  that, 
when  making  participant  access 
determinations,  the  State  agency  must 
consider  'the  availability  of  other 
authorized  vendors  in  the  same  area  as 
the  violative  vendor  and  any  geographic 
barriers  to  using  such  vendors."  We 
understand  that  the  various  urban, 
suburban,  and  rural  areas  under  a  State 
agency's  jurisdiction  may  require  the 
use  of  different  participant  access 
criteria.  We  do  not  expect  the  State 
agency  to  be  able  to  include  even,^ 
variation  of  its  criteria  in  its  State  Plan 
However,  we  do  expect  the  State  agencv 
to  include  in  its  State  Plan  the  general 
criteria  that  it  uses  to  make  its 
participant  access  determinations.  For 
instance,  a  State  agency  may  use  such 
general  criteria  as;  (1)  A  minimum 
vendor-to-participant  ratio  in  the  local 
agency  or  clinic  service  area;  (2)  the 
number  of  other  vendors  within  a 
specified  distance  of  the  violative 
vendor,  where  the  distance  used 
depends  on  whether  the  area  is 
classified  as  urban,  suburban,  or  rural; 
and  (3)  the  existence  of  any 
geographical  barriers  to  the  other 
vendors,  such  as  rivers  or  mountains 
that  increase  driving  distances  to  other 


vendors.  None  of  these  criteria  specify 
the  actual  ratios,  numbers,  or  mileage 
used  by  the  State  agency  to  make  its 
participant  access  determinations. 
However,  the  criteria  do  provide  the 
public  with  some  assurance  that  the 
State  agency's  participant  access 
determinations  rely  on  objective 
measures. 

18  Management  Evaluations  and 
Monitoring  Reviews 

a.  State  Agency  Corrective  Action  Plans 
(§246.19(a){2)) 

The  majority  of  commenters 
supported  the  proposal  to  require  the 
State  agency  to  develop  a  corrective 
action  plan  if  we  make  negative  findings 
about  its  administration  of  the  WIC 
Program  The  specific  objections  to  this 
provision  were  that  "negative  findings" 
is  not  a  precise  enough  standard,  60 
days  are  not  long  enough  to  develop  a 
corrective  action  plan,  and  some 
negative  findings  may  be  too  minor  to 
warrant  a  correi:tive  action  plan. 

Although  "negative  findings  "  is  a 
frequently  used  term  in  audits  and 
evaluations,  we  revised  this  provision  to 
say  "findings  that  the  State  agency  did 
not  comply  with  agency  program 
requirements.  "  With  respect  to  the 
concern  about  the  timeframe,  we  want 
to  point  out  that  the  60-day  period  is  not 
the  period  during  which  corrective 
action  must  be  taken,  but  just  the  period 
during  which  a  corrective  action  plan, 
outlining  the  corrective  action  to  be 
taken,  must  be  developed  and 
submitted.  In  addition,  even  findings 
that  are  easily  corrected  must  be 
documented  in  the  corrective  action 
plan   In  many  cases,  the  State  agency 
will  be  able  to  describe  corrective  action 
that  it  already  took  in  response  to  such 
findings. 

Several  commenters  addressed  the 
portion  of  this  provision  that  is  in 
current  regulations  concerning  the 
withholding  of  nutrition  services  and 
administration  funds  for  various  types 
of  program  nonc:ompliance.  Those 
commenters  indicated  that  there  needs 
to  be  a  better  definition  of  the  situations 
in  which  such  withholding  may  occur 
and  also  specific  remedial  actions  that 
must  be  taken  before  such  withholding 
may  occur.  We  do  not  think  it  is 
possible  to  list  more  specifically  the 
situations  that  would  trigger 
withholding.  The  specific  remedial 
actions  will  generally  be  those  agreed  to 
in  the  State  agency's  corrective  action 
plan 


b.  Standard  Areas  of  Review  of  Local 
Agencies  (§  246.19(b)(2)) 

Five  of  the  six  commenters  supported 
the  minor  revisions  to  the  requirements 
for  the  areas  of  local  agency  activities 
that  the  State  agency  must  review.  One 
commenter  questioned  the  meaning  of 
the  added  area  of  "participant  services." 
We  added  this  provision  to  make  sure 
that  the  State  agency  evaluates  not  only 
certification  and  nutrition  education, 
but  also  the  many  other  contacts  that 
local  agencies  have  with  participants, 
such  as  setting  up  appointments,  issuing 
food  instruments  and  explaining  their 
use,  and  referring  participants  to  other 
health  and  social  services. 

Another  commenter  suggested  that 
the  State  agency's  review  of  vendor 
training  conducted  by  its  local  agencies 
be  limited  to  verifying  whether  the 
training  was  conducted,  and  not  the 
effectiveness  of  the  training.  Although 
we  agree  that  it  can  sometimes  be 
difficult  to  determine  the  effectiveness 
of  training,  we  believe  it  is  critical  that 
any  State  agency  that  delegates  training 
activities  look  closely  at  the  content  of 
the  training  and  any  vendor  feedback  on 
the  training.  In  recognition  of  the  new 
provision  in  §  246.12(h)(l)(ii)  that 
permits  the  State  agency  to  delegate 
signing  of  vendor  agreements  to  its  local 
agencies,  we  also  added  a  provision  to 
this  section  requiring  the  State  agency  to 
review  the  local  agencies'  effectiveness 
in  conducting  this  activity. 

c.  Areas  of  In-Depth  Review  of  Local 
Agencies  (§246. 19(b)(5)) 

The  majority  of  commenters  opposed 
the  proposal  to  require  the  State  agency 
to  conduct  in-depth  reviews  of  specified 
areas  of  local  agency  operations  during 
monitoring  reviews  when  requested  to 
do  so  by  us.  Commenters  both  pro  and 
con  were  confused  about  whether  these 
focused  reviews  would  be  a  part  of,  or 
in  addition  to,  the  currently  required 
monitoring  revir'ws.  Three  local  agency 
commenters  in     .ated  that  in-depth 
reviews  are  not  necessary,  because  local 
agencies  are  already  subject  to  State  and 
Federal  monitoring,  almost  to  the  point 
of  over-evaluation. 

First,  we  want  to  clarify  that  the  in- 
depth  review  of  these  areas  would  be  a 
part  of  the  regular  monitoring  reviews  of 
local  agencies  and  would  be  an  area  of 
focus  within  the  standard  areas  required 
to  be  reviewed.  Second,  we  do  not 
expect  that  we  would  routinely  specify 
focused  areas  for  review.  Instead,  we 
would  use  this  when  necessary  to  get  a 
better  understanding  of  a  particular 
aspect  of  local  agency  operations  or  to 
monitor  compliance  with  a  particular 
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program  requirement  that  has  been 
identified  as  a  problem  area  nationally. 

Several  commenters  expressed 
concern  that  adding  these  areas  of  in- 
depth  review  would  further  strain  the 
limited  State  agency  resources  available 
for  local  agency  reviews.  To  address  this 
concern,  one  commenter  suggested  that 
we  drop  one  area  that  would  normally 
be  required  to  be  covered  in  the  review 
in  years  in  which  an  in-depth  review  is 
required.  Another  commenter  suggested 
that  we  limit  areas  of  in-depth  review  to 
no  more  than  two  areas  every  other  year 
in  order  to  limit  the  burden  and  to 
conform  to  the  two-year  cycle  for  local 
agency  reviews.  We  recognize  the 
additional  work  that  may  be  required  to 
conduct  in-depth  review  of  a  particular 
area.  As  a  result,  we  proposed  to  limit 
the  niunber  of  areas  to  two  in  any  fiscal 
year  and  to  give  at  least  six  months' 
advance  notice.  We  further  revised  this 
provision  in  the  final  rule  to  require  that 
the  areas  not  be  added  or  changed  more 
often  than  once  every  two  fiscal  years. 
We  did  not  adopt  the  suggestion  that  we 
drop  one  of  the  standard  areas  of  review 
in  years  in  which  we  require  an  in- 
depth  review  of  an  area.  The  areas  of  in- 
depth  review  will  be  areas  of  focus 
within  the  standard  review  areas. 
Further,  we  believe  that  requiring 
review  of  the  standard  review  areas  is 
critical  to  ensuring  the  uniformity  of 
local  agency  reviews  jmd  the 
effectiveness  of  program  operations. 

d.  Local  Agency  Corrective  Action  Plans 
(§  246.19(b)(4))  % 

The  majority  of  the  commenters 
supported  the  proposal  to  require  local 
agencies  to  prepare  corrective  action 
plans  to  address  deficiencies  identified 
by  the  State  agency  during  monitoring 
reviews.  However,  many  of  the 
commenters  recommended  that  we 
increase  the  time  for  submitting  the 
corrective  action  plan  from  45  days  to 
60  days.  We  made  this  change.  We  also 
moved  this  provision  to  §  246.19(b)(4)  in 
order  to  integrate  it  better  with  the 
existing  regulatory  language  requiring 
the  State  agency  to  establish  a  corrective 
action  process  for  local  agencies. 
Finally,  we  revised  the  wording  to 
parallel  the  new  requirements  for  State 
agency  corrective  action  plans. 

19.  Conflict  of  Interest  (§246.12(t)  and 
246.1 2(h)(3)(xix)) 

All  the  comments  on  the  conflict  of 
interest  provision  supported  the 
amendment,  although  some  commenters 
suggested  modifications.  Most  of  these 
comments  concerned  the  need  to  clarify 
what  is  meant  by  "conflict  of  interest." 
One  commenter  asked  whether  a 
conflict  of  interest  exists  when  a  person 


with  a  financial  interest  in  a  vendor  is 
employed  by  the  WIC  Program,  but  has 
no  involvement  in  vendor  selection  or 
vendor  management. 

In  the  preamble  to  the  proposed  rule, 
we  stated  our  view  that  this  is  an  area 
which  is  based  more  appropriately  on 
State  laws  or  regulations  governing 
conflict  of  interest.  For  that  reason,  we 
decided  not  to  include  a  definition  of 
"conflict  of  interest"  in  the  WTIC 
regulations.  We  continue  to  believe  that 
the  State  agency  is  in  the  best  position 
to  make  these  determinations,  based  on 
its  knowledge  of  the  structure  of  the 
State  agency  and  the  responsibilities  of 
its  staff.  We  did  not  intend  our 
discussion  in  the  preamble  to  indicate 
that  no  one  employed  by  the  State 
agency  could  have  any  financial  interest 
in  a  vendor.  This  determination  must  be 
made  on  a  case-by-case  basis  taking  into 
account  State  laws,  regulations,  and 
policies  and  the  particular  facts  of  the 
situation,  such  as  the  size  of  the 
financial  interest  and  whether  the 
employee  has  any  responsibilities  for 
vendor  selection  or  management. 

One  commenter  suggested  that  the 
provision  be  amended  to  prohibit 
"known"  conflicts  of  interest.  We  did 
not  make  this  change.  This  provision  is 
designed  to  require  the  State  agency  to 
establish  standards  for  avoiding 
conflicts  of  interest.  These  may  be 
actual  or  apparent  conflicts.  Just 
because  a  State  agency  does  not  know 
of  a  conflict  does  not  relieve  the  State 
agency  from  the  bm-den  of  taking  the 
necessary  steps  to  ensure  that  it  avoids 
such  conflicts  and  to  take  action  when 
a  conflict  is  discovered. 

20.  Confidentiality 

a.  Vendor  Information  (§  246.26(e)) 

We  proposed  to  restrict  the  use  and 
disclosure  of  vendor  information.  The 
vast  majority  of  the  commenters 
supported  the  proposal,  although 
several  of  those  who  supported  the 
provision  recommended  modifications. 
Two  commenters  questioned  how  this 
provision  would  apply  to  information 
requested  under  State  freedom  of 
information  acts  or  other  open  record 
laws.  These  conmienters  indicated  that 
because  the  WIC  regulations  currently 
are  silent  on  this  point  some  State 
agencies  have  had  to  disclose  vendor 
information  under  these  laws.  It  is  up  to 
the  State  agency  to  make  sure  it 
complies  with  all  WIC  Program 
requirements  and  if  there  is  a  conflict 
with  State  law,  to  ensine  that  it  takes 
the  necessary  steps  to  remove  the 
conflict.  Therefore,  we  urge  the  State 
agency  to  consult  with  its  legal  counsel 
on  the  effect  of  this  provision  on  any 


State  laws  concerning  public  access  to 
State  records. 

One  of  the  commenters  who  opposed 
this  provision  asserted  that,  unlike 
participants,  vendors  do  not  have 
comparable  expectations  of  privacy  that 
justify  the  creation  of  new  privacy 
rights.  The  reason  for  limiting  the  use 
and  disclosure  of  vendor  information  is 
two-fold — to  encourage  vendors  to 
provide  the  information  necessan.-  to 
authorize  and  monitor  vendors  and  to 
avoid  compromising  State  agency 
investigative  techniques.  We  believe 
that  these  benefits  outweigh  the 
commenters  concern. 

The  other  commenter  who  opposed 
this  provision  suggested  that  applicant 
vendors  be  allowed  full  access  to 
information  concerning  an  adverse 
action  against  them.  In  the  proposal,  we 
specified  that  the  State  agency  could 
disclose  confidential  vendor 
information  to  appellant  vendors  to  the 
extent  that  the  information  provided  the 
basis  of  an  action  under  review. 
However,  this  comment  pointed  out  to 
us  that  we  needed  to  broaden  and 
clarify  this  category  of  disclosure  in 
order  to  take  into  account  those  adverse 
actions  that  are  not  subject  to 
administrative  review,  such  as  claims. 
The  final  rule  permits  disclosure  of 
confidential  vendor  information  to  a 
vendor  that  is  subject  to  an  adverse 
action,  including  claims,  to  the  extent 
that  the  information  concerns  the 
vendor  subject  to  the  adverse  action  and 
the  information  to  be  disclosed  is 
related  to  the  adverse  action. 

Some  commenters  suggested  we 
clarify  that  vendor  information  may  be 
disclosed  to  other  WIC  State  agencies. 
As  noted  in  the  preamble  to  the 
proposed  rule,  other  WIC  State  agencies 
would  be  authorized  to  receive  vendor 
information.  They  fall  in  the  category  of 
persons  directly  connected  with  the 
administration  or  enforcement  of  a 
Federal  law  (i.e.,  the  Child  Nutrition 
Act.  which  authorizes  the  WIC 
Program).  In  order  to  avoid  confusion, 
we  revised  this  provision  to  list 
separately  the  use  and  disclosure  of 
confidential  vendor  information  to 
personnel  directlv  connected  with  the 
administration  and  the  enforcement  of 
the  WIC  Program  and  Food  Stamp 
Program  who  the  State  determines  have 
a  need  to  know  for  the  purposes  of  these 
programs.  In  addition,  we  listed 
personnel  from  WIC  local  agencies  and 
other  WIC  Sate  agencies  and  persons 
investigating  or  prosecuting  WIC 
Program  or  FSP  violations  as  examples 
of  the  persons  who  fall  in  this  category. 

One  commenter  objected  to  the 
requirement  for  a  wTitten  agreement  as 
administrativelv  unworkable. 
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partic'larly  within  the  short  timeframes 
for  vendor  administrative  reviews.  We 
assume  the  commenter  was  referring  to 
situations  in  which  the  administrative 
reviews  are  conducted  for  the  VViC  Slate 
agency  by  another  agency  of  the  State 
and  the  commenter's  perception  that  a 
written  agreement  would  be  required 
before  disclosing  vendor  information  to 
the  agency  providing  the  administrative 
review.  VVe  revised  this  provision  to 
clarif\'  that  written  agreements  are  not 
required  prior  to  disclosmg  confidential 
vendor  information  for  purposes  of  VVIC 
Program  and  Food  Stamp  Program 
administraticjn.  which  includes 
administrative  reviews. 

Further,  in  any  situations  in  which 
the  State  agency  needs  to  disclose 
confidential  vendor  information  on  a 
regular  basis  for  other  permitted 
purposes,  the  State  agency  may  enter 
into  a  single  written  agreement  that 
generically  covers  the  disclosure  and 
use  of  confidential  vendor  informatuin 
for  such  activities.  Individual 
agreements  for  each  disclosure  of 
information  are  not  necessary 

One  commenter  suggested  that  we 
give  the  State  agency  the  discretion  to 
release  non-proprietary  vendor 
information  to  the  e,xtent  that  the  State 
agency  determines  the  disclosure  to  be 
for  the  benefit  of  the  Program.  VVe  think 
that  this  approach  is  overly  complicated 
and  did  not  accept  this  suggestion. 

We  did  revise  this  pmvisiim  in  the 
final  rule  to  clarif\'  that  only 
information  that  individually  identifies 
a  vendor  (other  than  its  name,  address, 
and  authorization  statusl  is  considered 
confidential.  Aggregate  data  about 
vendors  and  other  data  that  does  nut 
individually  identifv  a  vendor  are  not 
subject  to  these  limitations  on  use  and 
disclosure.  This  change  addresses  a 
commenter  who  requested  that  we 
permit  redemption  data  to  be  u.sed  in 
community  meetings  as  pa#  of  program 
outreach  and  e.xpansion.  Putting  this 
data  in  aggregate  or  other  forms  that 
does  not  identif\-  the  vendor  should 
serve  this  purpose 

b.  Food  Stamp  Program  Retailer 
Information  (§  246.26(f)) 

Commenters  generally  supported  the 
proposal  to  restrict  the  use  and 
disclosure  of  FSP  retailer  information  to 
persons  directly  connected  with  the 
administration  or  enforcement  of  the 
VVIC  Program.  The  one  opposing 
comment  questioned  whether  vendor 
information  should  be  afforded  any 
confidentiality.  As  noted  in  the 
preamble  to  the  proposed  rule,  section 
9(c)  of  the  Food  Stamp  Act  of  1977.  as 
amended. 7  U.S.C.  2011-2036 (Food 
Stamp  Act)  (7  U.S.C.  2018(c)) 


specifically  restricts  the  use  and 
disclosure  of  information  obtained  from 
FSP  retailers  to  two  areas:  (1)  Federal 
and  State  law  enforcement  and 
investigative  agencies  for  the  purposes 
of  administering  or  enforcing  any 
Federal  or  State  law  or  implementing 
regulations;  and  (2)  VVIC;  State  agencies 
for  the  purposes  of  administering  the 
t^hikl  Nutrition  Act  and  implementing 
regulations.  Therefore,  we  must  retain 
the  proposed  restriction  on  the  use  of 
information  obtained  from  FSP  retailers. 
The  prtMrnble  to  the  proposed  rule  also 
discussed  the  need  to  restrict  the  use  of 
information  obtained  from  the  FSP  even 
when  it  is  not  protected  under  section 
9(c)  of  the  Food  Stamp  Act. 
Subsequently,  we  realized  that  the 
regulatory  language  in  the  proposed  rule 
was  not  clear  on  this  point.  This  final 
rule  revises  proposed  <^  246.26(f)  to 
clarifv  that  all  information  obtained 
from  the  FSP  may  b<'  used  only  in  the 
administration  or  enforcement  of  the 
WIC  Program. 

c.  Access  by  USDA  and  Comptroller 
General  of  the  United  States 
(§  246.26(g)) 

This  final  rule  also  clarifies  that  the 
confidentiality  provisions  do  not  relieve 
the  State  agency  of  its  responsibility  to 
provide  USDA  and  the  Comptroller 
General  of  the  I'm  ted  States  access  to  all 
program  rei:ords  pursuant  to 
S(  246.25(a)(4).  We  added  a  new- 
paragraph  (g)  to  «}  246.26  to  this  effect. 
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List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations.  Grant  programs — Social 
programs.  Infants  and  children. 
Maternal  and  child  health.  Nutrition 
education.  Public  assistance  programs. 
WIC,  Women. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  246  is  amended  as  follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
NUTRITION  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  Part  246 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  1786. 
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2.  In  Section  246.2,  add  in 
alphabetical  order  the  definitions  of 
Authorized  supplemental  foods, 
Compliance  buy,  High-risk  vendor, 
Home  food  delivery  contmctor. 
Inventory  audit,  Participant  violation. 
Price  adjustment.  Proxy,  Routine 
monitoring.  Vendor,  Vendor 
authorization.  Vendor  limiting  criteria. 
Vendor  overcharge.  Vendor  selection 
criteria.  Vendor  violation,  and  WIC  to 
read  as  follows: 

§246.2    Definitions. 

***** 

Authorized  supplemental  foods 
means  those  supplemental  foods 
authorized  by  the  State  or  local  agency 
for  issuance  to  a  particular  participant. 

***** 

Compliance  buy  means  a  covert,  on- 
site  investigation  in  which  a 
representative  of  the  Program  poses  as  a 
participant,  parent  or  caretaker  of  an 
infant  or  child  participant,  or  proxy, 
transacts  one  or  more  food  instruments, 
and  does  not  reveal  during  the  visit  that 
he  or  she  is  a  program  representative. 
***** 

High-risk  vendor  means  a  vendor 
identified  as  having  a  high  probability 
of  committing  a  vendor  violation 
through  application  of  the  criteria 
established  in  §  246.12(j)(3)  and  any 
additional  criteria  established  by  the 
State  agency. 

Home  food  delivery  contractor  means 
a  sole  proprietorship,  partnership, 
cooperative  association,  corporation,  or 
other  business  entity  that  contracts  with 
a  State  agency  to  deliver  authorized 
supplemental  foods  to  the  residences  of 
participants  imder  a  home  food  delivery 
system. 
***** 

Inventory  audit  means  the 
examination  of  food  invoices  or  other 
proofs  of  purchase  to  determine  whether 
a  vendor  has  purchased  sufficient 
quantities  of  supplemental  foods  to 
provide  participants  the  quantities 
specified  on  food  instruments  redeemed 
by  the  vendor  dining  a  given  period  of 
time. 
***** 

Participant  violation  means  any 
intentional  action  of  a  participant, 
parent  or  caretaker  of  an  infant  or  child 
participant,  or  proxy  that  violates 
Federal  or  State  statutes,  regulations, 
policies,  or  procedures  governing  the 
Program.  Participant  violations  include 
intentionally  making  false  or  misleading 
statements  or  intentionally 
misrepresenting,  concealing,  or 
withholding  facts  to  obtain  benefits; 
exchanging  food  instruments  or 
supplemental  foods  for  cash,  credit, 


non-food  items,  or  imauthorized  food 
items,  including  supplemental  foods  in 
excess  of  those  listed  on  the 
participant's  food  instrmnent; 
threatening  to  harm  or  physically 
harming  clinic  or  vendor  staff;  and  dual 
participation. 
***** 

Price  adjustment  means  an 
adjustment  made  by  the  State  agency,  in 
accordance  with  the  vendor  agreement, 
to  the  purchase  price  on  a  food 
instrmnent  after  it  has  been  submitted 
by  a  vendor  for  redemption  to  ensine 
that  the  payment  to  the  vendor  for  the 
food  instrument  complies  with  the  State 
agency's  price  limitations. 
***** 

Proxy  means  any  person  designated 
by  a  woman  participant,  or  by  a  parent 
or  caretaker  of  an  infant  or  child 
participant,  to  obtain  and  transact  food 
instruments  or  to  obtain  supplemental 
foods  on  behalf  of  a  participant.  The 
proxy  must  be  designated  consistent 
with  the  State  agency's  procedures 
estabhshed  pinsuant  to  §  246.12(r)(l). 
Parents  or  caretakers  applying  on  behalf 
of  child  and  infant  participants  are  not 
proxies. 
***** 

Routine  monitoring  means  overt,  on- 
site  monitoring  during  which  program 
representatives  identify  themselves  to 
vendor  personnel. 
***** 

Vendor  meems  a  sole  proprietorship, 
partnership,  cooperative  association, 
corporation,  or  other  business  entity 
operating  one  or  more  stores  authorized 
by  the  State  agency  to  provide 
authorized  supplemental  foods  to 
participants  under  a  retail  food  delivery 
system.  Each  store  operated  by  a 
business  entity  constitutes  a  separate 
vendor  and  must  be  authorized 
separately  from  other  stores  operated  by 
the  business  entity.  Each  store  must 
have  a  single,  fixed  location,  except 
when  the  authorization  of  mobile  stores 
is  necessary  to  meet  the  special  needs 
described  in  the  State  agency's  State 
Plan  in  accordance  with 
§  246.4(a)(14)(xiv). 

Vendor  authorization  means  the 
process  by  which  the  State  agency 
assesses,  selects,  and  enters  into 
agreements  with  stores  that  apply  or 
subsequently  reapply  to  be  authorized 
as  vendors. 

Vendor  limiting  criteria  means  criteria 
established  by  the  State  agency  to 
determine  the  maximum  number  and 
distribution  of  vendors  it  authorizes 
pursuant  to  §  246.12(g)(2). 

Vendor  overcharge  means 
intentionally  or  unintentionally 
charging  the  State  agency  more  for 


authorized  supplemental  foods  than  is 
permitted  under  the  vendor  agreement. 
It  is  not  a  vendor  overcharge  when  a 
vendor  submits  a  food  instrument  for 
redemption  and  the  State  agency  makes 
a  price  adjustment  to  the  food 
instrument. 

Vendor  selection  criteria  means  the 
criteria  established  by  the  State  agency 
to  select  individual  vendors  for 
authorization  consistent  with  the 
requirements  in  §  246.12(g)(3). 

Vendor  violation  means  any 
intentional  or  unintentional  action  of  a 
vendor's  current  owners,  officers, 
managers,  agents,  or  employees  (with  or 
without  the  knowledge  of  management) 
that  violates  the  vendor  agreement  or 
Federal  or  State  statutes,  regulations, 
policies,  or  procedures  governing  the 
Program. 

WIC  means  the  Special  Supplemental 
Nutrition  Program  for  Women.  Infants 
and  Children  authorized  by  section  1 7 
of  the  Child  Nutrition  Act  of  1966.  42 
U.S.C.  1786. 
***** 

3.  In  Section  246.3: 

a.  Redesignate  paragraph  (e)(5)  as 
paragraph  (e)(6);  and 

b.  Add  a  new  paragraph  (e)(5). 
The  addition  reads  as  follows: 

§  246.3    Administration. 


(5)  A  staff  person  designated  for  food 
delivery  system  management.  The 
person  to  whom  the  State  agency 
assigns  this  responsibility  may  perform 
other  duties  as  well. 
***** 

4.  In  §246.4: 

a.  Add  a  heading  to  paragraph 
(a)(14)(i): 

b.  In  paragraph  (a)(14)(v),  add  a 
heading  and  remove  the  reference  to 
"§  246.12(k)(l)(i)"  and  add  a  reference 
to  "§  246.12(l)(l)(i)"  in  its  place; 

c.  Revise  paragraphs  (a)(14)(ii), 
(a)(14)(iii),  (a)(14)(iv).  and  (a)(14)(vi): 

d.  Remove  paragraph  (a)(14)(vii)  and 
redesignate  paragraphs  (a)(14)(viii) 
through  (a)(14)(xi)  as  paragraphs 
(a)(14)(vii)  through  (a)(14)(x). 
respectively; 

e.  In  newly  redesignated  paragraph 
(a)(14)(vii),  add  a  heading  and  remove 
the  words  "food  vendors"  and  add 
"vendors"  in  its  place; 

f.  In  newly  redesignated  paragraph 
(a)(14)(viii),  add  a  heading; 

g.  In  newly  redesignated  paragraphs 
(a)(14)(ix)  and  (a)(14)(x).  add  headings 
and  remove  the  periods  at  the  end  and 
add  semicolons  in  their  place: 

h.  Add  new  paragraphs  (a)(14)(xi) 
through  (a)(14)(xiv); 
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i.  Revise  the  first  sentence  of 
paragraph  (a)(15);  and 

j.  In  paragraph  (a)(21j.  remove  the 
reference  to  '§  246.12(r)(8)"  and  add  a 
reference  to  "§  246.12(r)(4)"  in  its  place. 

The  revisions  and  additions  read  as 
follows: 

§246.4    State  plan. 

(a)  *    •    • 
(14)  •    •    * 

{i)  Type  of  system.  '   *   * 
(ii)  Vendor  limiting  and  selection 
criteria.  Vendor  limiting  criteria,  if  used 
by  the  State  agency,  and  the  vendor 
selection  criteria  established  by  the 
State  agency  consistent  with  the 
requirements  in  «j  246.12(g)(3); 

(iii)  Vendor  agreement.  A  sample 
vendor  agreement,  including  the 
sanction  schedule,  which  mav  be 
incorporated  as  an  attachment  or.  if  the 
ssmction  schedule  is  in  the  State 
agency's  regulations,  through  citation  to 
the  regulations.  State  agencies  that 
intend  to  delegate  signing  of  vendor 
agreements  to  local  agencies  must 
describe  the  State  agencv  supervision 
and  instruction  that  will  be  provided  to 
ensure  the  uniformity  and  quality  of 
local  agency  activities; 

(iv)  Vendor  monitoring.  The  system 
for  monitoring  vendors  to  ensure 
compliance  and  prevent  fraud,  waste, 
and  program  noncompliance,  and  the 
State  agency's  plans  for  improvement  in 
the  coming  year  in  accordance  with 
§246.12(j).  The  State  agency  must  also 
include  the  criteria  it  will  use  to 
determine  which  vendors  will  receive 
routine  monitoring  visits.  State  agencies 
that  intend  to  delegate  anv  aspect  of 
vendor  monitoring  responsibilities  to  a 
local  agency  or  contractor  must  describe 
the  State  agency  supervision  and 
instruction  that  will  be  provided  to 
ensure  the  uniformity  and  quality  of 
vendor  monitoring; 

(v)  Options  regarding  trafficking 
convictions.  *    *    * 

(vi)  Food  instruments  A  facsimile  of 
the  food  instrument,  if  used,  and  a 
description  of  the  system  the  State 
agency  will  use  to  account  for  the 
disposition  of  food  instruments  in 
accordance  with  *»  246.12(q); 
(vii)  .Va /Ties  o/f  on  frarfors  *   *   * 
{\'ui)i\utntion  sen'ices  and 
administration  funds  conversion.  •  "•   * 
(ix)  Homeless  participants.  •    *    * 
(x)  Cosf  containment  systems.  '    *    * 
(xi)  Vendor  training.  The  procedures 
the  State  agency  will  use  to  train 
vendors  in  accordance  with  ti246.12(i] 
State  agencies  that  intend  to  delegate 
any  aspect  of  training  to  a  local  agency, 
contractor,  or  vendor  representative 
must  describe  the  State  agencv 
supervision  and  instruction  that  will  be 


provided  to  ensure  the  uniformity  and 
quality  of  vendor  training; 

(xii)  Food  instrument  security.  A 
description  of  the  State  agency's  system 
for  ensuring  food  instrument  security  in 
accordance  with  §246.12(p); 

(xiii)  Participant  access  determination 
criteria.  A  description  of  the  State 
agency's  participant  access 
determination  criteria  consistent  with 
§246.12(1);  and 

(xiv)  Mobile  stores.  The  special  needs 
necessitating  the  authorization  of 
mobile  stores,  if  the  State  agency 
chooses  to  authorize  such  stores. 

(15)  The  State  agency's  plans  to 
prevent  and  identif\'  dual  participation 
in  accordance  with  §  246.7(l)(l)(i)  and 
(IHlKii).  *    *    ' 

***** 

5.  In  §246.7: 

a.  In  paragraph  (f){2)(iv).  remove  the 
reference  to  "§  246.12(r)(8)"  and  add  a 
refertmce  to  '■§246.12(r)(4)"  in  its  place; 

b.  In  paragraph  (h){l)(i).  remove  the 
reference  to  ••§246.12(k)(2)"  and  add 
the  words  "the  definition  oi  Participant 
violation  in  §  246.2"  in  its  place;  and 

c.  Revise  paragraph  (1)(1). 
The  revision  reads  as  follows: 

§  246.7    Certification  of  participants. 

*         •         *         *         * 

(D*  *  * 

(1)  The  State  agency  is  responsible  for 
the  following: 

(i)  In  conjunction  with  VVIC  local 
agencies,  the  prevention  and 
identification  of  dual  participation 
within  eac:h  local  agency  and  between 
local  agencies  under  the  State  agency's 
jurisdiction,  including  actions  to 
identify'  suspected  instances  of  dual 
participation  at  least  semiannually.  The 
State  or  local  agency  must  take  follow- 
up  action  within  120  days  of  detecting 
instances  of  suspected  dual 
participation; 

(ii)  In  areas  where  a  local  agency 
serves  the  same  population  as  an  Indian 
State  agency  or  a  C;SFP  agency,  and  in 
areas  where  geographical  or  other 
factors  make  it  likely  that  participants 
travel  regularly  between  contiguous 
local  service  areas  located  across  State 
agency  borders,  entering  into  an 
agreement  with  the  other  agencv  for  the 
detection  and  prevention  of  dual 
participation.  'The  agreement  must  be 
made  in  writing  and  included  in  the 
State  Plan; 

(lii)  Immediate  termination  from 
participation  in  one  of  the  programs  or 
clinii;s  for  participants  found  in 
violation  due  Ut  dual  participation;  and 

(iv)  In  cases  of  dual  participation 
resulting  from  intentional 
misrepresentation,  the  collection  of 


improperly  issued  benefits  in 
accordance  with  §  246.23(c)(1)  and 
disqualification  from  both  programs  in 
accordance  with  §  246.12(u)(2). 

***** 

6.  Revise  §  246.12  to  read  as  follows: 

§246.12    Food  delivery  systems. 

(a)  General.  This  section  sets  forth 
design  and  operational  requirements  for 
food  delivery  systems.  In  recognition  of 
emergent  electronic  benefits  transfer 
(EBT)  technology,  ENS  may,  on  a  case- 
by.-case  basis,  modify  regulatory 
provisions  to  the  extent  FNS  determines 
the  particular  EBT  system  provides 
adequate  safeguards  that  serve  the 
purpose  of  the  provisions  being 
modified. 

(1)  Management.  The  State  agency  is 
responsible  for  the  fiscal  management 
of,  and  accountability  for,  food  delivery 
systems  under  its  jurisdiction.  The  State 
agency  may  permit  only  authorized 
vendors,  home  food  delivery 
contractors,  and  direct  distribution  sites 
to  accept  food  instruments. 

(2)  Design.  The  State  agency  must 
design  all  food  delivery  systems  to  be 
used  bv  its  local  agencies. 

(3)  F'NS  oversight.  FNS  may,  for  a 
stated  cause  and  by  written  notice, 
require  revision  of  a  proposed  or 
operating  food  delivery  system  and  will 
allow  a  reasonable  time  for  the  State 
agencv  to  effect  such  a  revision. 

(4)  Part  3016.  All  contracts  or 
agreements  entered  into  by  the  State  or 
local  agency  for  the  management  or 
operation  of  food  delivery  systems  must 
conform  to  the  requirements  of  Fart 
3016  of  this  title. 

(b)  Uniform  food  delivery  systems. 
The  State  agency  may  operate  up  to 
three  types  of  food  delivery  systems 
under  its  jurisdiction — retail,  home 
deliven,',  or  direct  distribution.  Each 
system  must  be  procedurally  uniform 
throughout  the  jurisdiction  of  the  State 
agency  and  must  ensure  adequate 
participant  access  to  supplemental 
foods.  When  used,  food  instruments 
must  be  uniform  within  each  type  of 
system. 

(c)  iVo  charge  for  authorized 
supplemental  foods.  The  State  agency 
must  ensure  that  participants  receive 
their  authorized  supplemental  foods 
free  of  charge. 

(d)  Compatibility  of  food  delivery 
system.  The  State  agency  must  ensure 
that  the  food  deliven,'  system(s)  selected 
is  compatible  with  the  delivery'  of  health 
and  nutrition  education  services  to 
participant';. 

(e)  Retail  food  delivery  systems: 
General.  Retail  food  delivery'  systems 
are  systems  in  which  participants, 
parents  or  caretakers  of  infant  and  child 
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participants,  and  proxies  obtain 
authorized  supplemental  foods  by 
submitting  a  food  instrument  to  an 
authorized  vendor. 

(f)  Retail  food  delivery  systems:  Food 
instrument  requirements.  (1)  General. 
State  agencies  using  retail  food  delivery 
systems  must  use  food  instruments  that 
comply  with  the  requirements  of 
paragraph  (f)(2)  of  this  section. 

(2)  Printed  food  instruments.  Each 
printed  food  instrument  must  clearly 
bear  on  its  face  the  following 
information: 

(i)  Authorized  supplemental  foods. 
The  supplemented  foods  authorized  to 
be  obtained  with  the  food  instrument; 

(ii)  First  date  of  use.  The  first  date  on 
which  the  food  instrument  may  be  used 
to  obtain  supplemental  foods; 

(iii)  Last  date  of  use.  The  last  date  on 
which  the  food  instrument  may  be  used 
to  obtain  authorized  supplemental 
foods.  This  date  must  be  a  minimum  of 
30  days  bom  the  first  date  on  which  it 
may  be  used,  except  for  the  participant's 
first  month  of  issuance,  when  it  may  be 
the  end  of  the  month  or  cycle  for  which 
the  food  instrument  is  valid.  Rather  than 
entering  a  specific  last  date  of  use  on 
each  instrument,  all  instruments  may  be 
printed  with  a  notice  that  the 
participant  must  transact  them  within  a 
specified  number  of  days  after  the  first 
date  on  which  the  food  instrument  may 
be  used; 

(iv)  Redemption  period.  The  date  by 
which  the  vendor  must  submit  the  food 
instrument  for  redemption.  This  date 
must  be  no  more  than  90  days  from  the 
first  date  on  which  the  food  instrument 
may  be  used.  If  the  date  is  fewer  than 
90  days,  then  the  State  agency  must 
ensure  that  the  allotted  time  provides 
the  vendor  sufficient  time  to  submit  the 
food  instrument  for  redemption  without 
undue  burden; 

(v)  Serial  number.  A  unique  and 
sequential  serial  number; 

(vi)  Purchase  price.  A  space  for  the 
purchase  price  to  be  entered.  At  the 
discretion  of  the  State  agency,  a 
maximum  price  may  be  printed  on  the 
food  instrument  that  is  higher  than  the 
expected  purchase  price  of  the 
authorized  supplemental  foods  for 
which  it  will  be  used,  but  that  is  low 
enough  to  protect  against  potential  loss 
of  funds.  When  a  maximum  price  is 
printed  on  the  food  instrument,  the 
space  for  the  purchase  price  must  be 
clearly  distinguishable  from  the 
maximum  price.  For  example,  the  words 
"purchase  price"  or  "actual  amount  of 
sale  "  could  be  printed  larger  and  in  a 
different  area  of  the  food  instrument 
than  the  maximum  price;  and 

(vii)  Signature  space.  A  space  where 
participants,  parents  or  caretakers  of 


infant  or  child  participants,  or  proxies 
must  sign. 

(3)  Vendor  identification.  The  State 
agency  must  implement  procedures  to 
ensure  each  food  instrument  submitted 
for  redemption  can  be  identified  by  the 
vendor  that  submitted  the  food 
instrument.  Each  vendor  operated  by  a 
single  business  entity  must  be  identified 
separately.  The  State  agency  may 
identify  vendors  by  requiring  that  all 
authorized  vendors  stamp  their  names 
and/or  enter  a  vendor  identification 
number  on  all  food  instruments  prior  to 
submitting  them  for  redemption. 

(g)  Retail  food  delivery  systems: 
Vendor  authorization.  (1)  General.  The 
State  agency  must  authorize  an 
appropriate  number  and  distribution  of 
vendors  in  order  to  ensure  adequate 
participant  access  to  supplemental 
foods  and  to  ensiu^  effective  State 
agency  management,  oversight,  and 
review  of  its  authorized  vendors. 

(2)  Vendor  limiting  criteria.  The  State 
agency  may  establish  criteria  to  limit  the 
number  of  stores  it  authorizes.  The  State 
agency  must  apply  its  limiting  criteria 
consistently  throughout  its  jurisdiction. 
Any  vendor  limiting  criteria  used  by  the 
State  agency  must  be  included  in  the 
State  Plan  in  accordance  with 
§246.4(a)(14)(ii). 

(3)  Vendor  selection  criteria.  The 
State  agency  must  develop  and 
implement  criteria  to  select  stores  for 
authorization.  The  State  agency  must 
apply  its  selection  criteria  consistently 
throughout  its  jiu^isdiction.  The  State 
agency  may  reassess  any  authorized 
vendor  at  any  time  during  the  vendor's 
agreement  period  using  the  vendor 
selection  criteria  in  effect  at  the  time  of 
the  reassessment  and  must  terminate  the 
agreements  with  those  vendors  that  fail 
to  meet  them.  The  vendor  selection 
criteria  must  include  the  following 
categories  and  requirements  and  must 
be  included  in  the  State  Plan  in 
accordance  with  §  246.4(a)(14)(ii). 

(i)  Competitive  price  and  price 
limitations.  The  State  agency  must 
consider  the  prices  a  vendor  applicant 
charges  for  supplemental  foods  as 
compared  to  the  prices  charged  by  other 
vendor  applicants  and  authorized 
vendors.  The  State  agency  may  evaluate 
a  vendor  applicant  based  on  its  shelf 
prices  or  on  the  prices  it  bids  for 
supplemental  foods,  which  may  not 
exceed  its  shelf  prices.  The  State  agency 
must  also  establish  price  limitations  on 
the  amoimt  that  it  will  pay  vendors.  The 
price  limitations  must  be  designed  to 
ensure  that  the  State  agency  does  not 
pay  a  vendor  at  a  level  that  would 
otherwise  make  the  vendor  ineligible  for 
authorization.  The  State  agency  may 
establish  different  competitive  price 


requirements  and  price  limitations  for 
different  vendor  peer  groups,  may 
include  a  factor  to  reflect  fluctuations  in 
wholesale  prices  in  its  price  limitations, 
and  may  except  pharmacy  vendors  that 
supply  only  exempt  infant  formula  and/ 
or  WIC-eligible  medical  foods  from  both 
the  competitive  price  selection  criterion 
and  the  price  limitations. 

(ii)  Minimum  variety  and  quantity  of 
supplemental  foods.  The  State  agency 
must  establish  minimum  requirements 
for  the  variety  and  quantity  of 
supplemental  foods  that  a  vendor 
applicant  must  stock  to  be  authorized. 
The  State  agency  may  not  authorize  a 
vendor  applicant  unless  it  determines 
that  the  vendor  applicant  meets  these 
minimums.  The  State  agency  may 
establish  different  minimums  for 
different  vendor  peer  groups. 

(iii)  Business  integrity.  The  State 
agency  must  consider  the  business 
integrity  of  a  vendor  applicant.  In 
determining  the  business  integrity  of  a 
vendor  applicant,  the  State  agency  may 
rely  solely  on  facts  already  known  to  it 
and  representations  made  by  the  vendor 
applicant  on  its  vendor  application.  The 
State  agency  is  not  required  to  establish 
a  formal  system  of  background  checks 
for  vendor  applicants.  Unless  denying 
authorization  of  a  vendor  applicant 
would  result  in  inadequate  participant 
access,  the  State  agency  may  not 
authorize  a  vendor  applicant  if  during 
the  last  six  years  the  vendor  applicant 
or  any  of  the  vendor  applicant's  current 
owners,  officers,  or  managers  have  been 
convicted  of  or  had  a  civil  judgment 
entered  against  them  for  any  activity 
indicating  a  lack  of  business  integrity. 
Activities  indicating  a  lack  of  business 
integrity  include  fraud,  antitrust 
violations,  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements, 
receiving  stolen  property,  making  false 
claims,  and  obstruction  of  justice.  The 
State  agency  may  add  other  types  of 
convictions  or  civil  judgments  to  this 
list. 

(iv)  Current  Food  Stamp  Program 
disqualification  or  civil  money  penalty 
for  hardship.  Unless  denying 
authorization  of  a  vendor  applicant 
would  result  in  inadequate  participant 
access,  the  State  agency  may  not 
authorize  a  vendor  applicant  that  is 
currently  disqualified  from  the  Food 
Stamp  Program  or  that  has  been 
assessed  a  Food  Stamp  Program  civil 
money  penalty  for  hardship  and  the 
disqualification  period  that  would 
otherwise  have  been  imposed  has  not 
expired. 

(4)  On-site  preauthorization  visit.  The 
State  agency  must  conduct  an  on-site 


83280  Federal  Register /Vol    65.  No.  251 /Friday,  December  29.  2000 /Rules  and  Regulations 


visit  prior  to  or  at  the  time  of  a  vendor's 
initial  authorization. 

(5)  Sale  of  store  to  circumvent  WIC 
sanction.  The  State  agency  may  nut 
authorize  a  vendor  applicant  if  the  State 
agency  determines  the  store  has  been 
sold  by  its  previous  owner  in  an  attempt 
to  circumvent  a  WIC  sanction  The  State 
agency  may  consider  such  factors  as 
whether  tne  store  was  sold  to  a  relative 
by  blood  or  marriage  of  the  previous 
owner(s)  or  sold  to  any  individual  or 
organization  for  less  than  its  fair  market 
value. 

(6)  Impact  on  small  businesses  The 
State  agency  is  encouraged  to  consider 
the  impact  of  authorization  decisions  on 
small  businesses. 

(7)  Application  periods.  The  State 
agency  may  limit  the  periods  during 
which  applications  for  vendor 
authorization  will  be  accepted  and 
processed,  except  that  applications  must 
be  accepted  and  processed  at  least  once 
every  three  years.  The  State  agency  must 
develop  procedures  for  processing 
vendor  applications  outside  of  its 
timeframes  when  it  determines  there 
will  be  inadequate  participant  access 
unless  additional  vendors  are 
authorized. 

(8)  Data  collection  at  authorization. 
At  the  time  of  application,  the  State 
agency  must  collect  the  vendor 
applicant's  Food  Stamp  Program 
authorization  number  if  the  vendor 
applicant  is  authorized  in  that  program. 
In  addition,  the  State  agency  must 
collect  the  vendor  applicant's  current 
shelf  prices  for  supplemental  foods. 

(h)  Retail  food  aeliven'  systems: 
Vendor  agreements  (1)  General,  (i) 
Entering  into  agreements.  The  State 
agency  must  enter  into  written 
agreements  with  all  authorized  vendors. 
The  agreements  must  be  for  a  period  not 
to  e.xceed  three  years.  The  agreement 
must  be  signed  by  a  representative  who 
has  legal  authoritv  to  obligate  the 
vendor  and  a  representative  of  the  State 
agency.  When  the  vendor  representative 
is  obligating  more  than  one  vendor,  the 
agreement  must  specifv'  all  vendors 
covered  by  the  agreement.  When  more 
than  one  vendor  is  specified  in  the 
agreement,  the  State  agency  may  add  or 
delete  an  individual  vendor  witjiout 
affecting  the  remaining  vendors.  The 
State  agency  must  require  vendors  to 
reapply  at  the  expiration  of  their 
agreements  and  must  provide  vendors 
with  not  less  than  15  davs  advance 
written  notice  of  the  expiration  of  their 
agreements. 

(ii)  Delegation  to  local  agencies.  The 
State  agency  may  delegate  to  its  local 
agencies  the  authority  to  sign  vendor 
agreements  if  the  State  agency  indicates 
its  intention  to  do  so  in  its  State  Plan 


in  accordance  with  §  246.4{a)(14)(iii).  In 
such  cases,  the  State  agency  must 
provide  super\'ision  and  instruction  to 
ensure  the  uniformity  and  quality  of 
local  agency  .activities. 

(2)  Standard  vendor  agreement.  The 
State  agency  must  use  a  standard  vendor 
agreement  throughout  its  jurisdiction, 
although  the  State  agency  may  make 
exceptions  to  meet  unique 
circumstances  provided  that  it 
documents  the  reasons  for  such 
exceptions. 

(3)  Vendor  agreement  provisions  The 
vendor  agreement  must  contain  the 
following  specifications,  although  the 
State  agency  may  determine  the  exact 
wording  to  be  used: 

(i)  Acceptance  of  food  instruments. 
The  vendor  may  accept  food 
instruments  only  from  participants, 
parents  or  caretakers  of  infant  and  child 
participants,  or  proxies. 

(ii)  SJo  substitutions,  cash,  credit, 
refunds,  or  exchanges.  The  vendor  may 
provide  only  the  authorized 
supplemental  foods  listed  on  the  food 
instrument.  The  vendiir  may  not 
provide  unauthorized  food  items,  non- 
food items,  cash,  or  credit  (including 
rainchecks)  in  exchange  for  food 
instruments.  The  vendor  may  not 
provide  refunds  or  permit  exchanges  for 
authorized  supplemental  foods  obtained 
with  food  instruments,  except  for 
exchanges  of  an  identical  authorized 
supplemental  food  item  when  the 
original  authorized  supplemental  food 
item  is  defective,  spoiled,  or  has 
e.xceeded  its  'sell  by.  "  "best  if  used  by," 
or  other  date  limiting  the  sale  or  use  of 
the  food  item.  An  identical  authorized 
supplemental  food  item  means  the  exact 
brand  and  size  as  the  original 
authorized  supplemental  food  item 
obtained  and  returned  by  the 
participant. 

(iii)  Treatment  of  participants, 
parents/caretakers,  and  proxies.  The 
vendor  must  offer  program  participants, 
parents  or  caretakers  of  infant  of  child 
participants,  and  proxies  the  same 
courtesies  offered  to  other  customers. 

(iv)  Time  periods  for  transacting  food 
instruments.  The  vendor  may  accept  a 
food  instrument  only  within  the 
specified  time  period. 

(v)  Purchase  price  on  food 
instruments  The  vendor  must  ensure 
that  the  purchase  price  is  entered  on 
food  instruments  in  accordance  with  the 
procedures  described  in  the  vendor 
agreement.  The  State  agency  has  the 
discretion  to  determine  whether  the 
vendor  or  the  participant  enters  the 
purchase  price.  The  purchase  price 
must  include  only  the  authorized 
supplemental  food  items  actually 


provided  and  must  be  entered  on  the 
food  instrument  before  it  is  signed. 

(vi)  Signature  on  food  instruments. 
For  printed  food  instruments,  the 
vendor  must  ensure  the  participant, 
parent  or  caretaker  of  an  infant  or  child 
participant,  or  proxy  signs  the  food 
instrument  in  the  presence  of  the 
cashier.  In  EBT  systems,  a  Personal 
Identification  Number  (PIN)  may  be 
used  in  lieu  of  a  signature. 

(vii)  Sales  tax  prohibition.  The  vendor 
may  not  collect  sales  tax  on  authorized 
supplemental  foods  obtained  with  food 
instruments. 

(viii)  Food  instrument  redemption. 
The  vendor  must  submit  food 
instruments  for  redemption  in 
accordance  with  the  redemption 
procedures  described  in  the  vendor 
agreement.  The  vendor  may  redeem  a 
food  instrument  only  within  the 
specified  time  period.  As  part  of  the 
redemption  procedures,  the  State 
agency  may  make  price  adjustments  to 
the  purchase  price  on  food  instruments 
submitted  by  the  vendor  for  redemption 
to  ensure  compliance  with  the  price 
limitations  applicable  to  the  vendor. 

(ix)  Vendor  claims.  When  the  State 
agency  determines  the  vendor  has 
committed  a  vendor  violation  that 
affects  the  payment  to  the  vendor,  the 
State  agency  will  delay  payment  or 
establish  a  claim.  The  State  agency  may 
delay  payment  or  establish  a  claim  in 
the  amount  of  the  full  purchase  price  of 
each  food  instrument  that  contained  the 
vendor  overcharge  or  other  error.  The 
State  agency  will  provide  the  vendor 
with  an  opportunity  to  justify  or  correct 
a  vendor  overcharge  or  other  error.  The 
vendor  must  pay  any  claim  assessed  by 
the  State  agency.  In  collecting  a  claim, 
the  State  agency  may  offset  the  claim 
against  current  and  subsequent  amounts 
to  be  paid  to  the  vendor.  In  addition  to 
denying  payment  or  assessing  a  claim, 
the  State  agency  may  sanction  the 
vendor  for  vendor  overcharges  or  other 
errors  in  accordance  with  the  State 
agency's  sanction  schedule. 

(x)  \'o  charge  for  authorized 
supplemental  foods  or  restitution  from 
participants.  The  vendor  may  not  charge 
participants,  parents  or  caretakers  of 
infant  and  child  participants,  or  proxies 
for  authorized  supplemental  foods 
obtained  with  food  instruments.  In 
addition,  the  vendor  may  not  seek 
restitution  from  these  individuals  for 
food  instruments  not  paid  or  partially 
paid  by  the  State  agency. 

(xi)  Training.  At  least  one 
representative  of  the  vendor  must 
participate  in  training  annually.  Annual 
vendor  training  may  be  provided  bv  the 
State  agency  in  a  variety  of  formats, 
including  newsletters,  videos,  and 
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interactive  training.  The  State  agency 
will  have  sole  discretion  to  designate 
the  date,  time,  and  location  of  all 
interactive  training,  except  that  the  State 
agency  will  provide  the  vendor  with  at 
least  one  alternative  date  on  which  to 
attend  such  training. 

(xii)  Vendor  training  of  staff .  The 
vendor  must  inform  and  train  cashiers 
and  other  staff  on  program 
requirements. 

[xiii)  Accountability  for  owners, 
officers,  managers,  and  employees.  The 
vendor  is  accountable  for  its  owners, 
officers,  managers,  agents,  and 
employees  who  commit  vendor 
violations. 

(xiv)  Monitoring.  The  vendor  may  be 
monitored  for  compliance  with  program 
requirements, 

fxv)  Recordkeeping.  The  vendor  must 
maintain  inventory  records  used  for 
Federal  tax  reporting  purposes  and 
other  records  the  State  agency  may 
require  for  the  period  of  time  specified 
by  the  State  agency  in  the  vendor 
agreement.  Upon  request,  the  vendor 
must  make  available  to  representatives 
of  the  State  agency,  the  Department,  and 
the  Comptroller  General  of  the  United 
States,  at  any  reasonable  time  and  place 
for  inspection  and  audit,  all  food 
instruments  in  the  vendor's  possession 
and  all  program-related  records. 

(xvi)  Termination.  The  State  agency 
will  immediately  terminate  the 
agreement  if  it  determines  that  the 
vendor  has  provided  false  information 
in  connection  with  its  application  for 
authorization.  Either  the  State  agency  or 
the  vendor  may  terminate  the  agreement 
for  cause  after  providing  advance 
written  notice  of  a  period  of  not  less 
than  15  days  to  be  specified  by  the  State 
agency. 

(xvii)  Change  in  ownership  or  location 
or  cessation  of  operations.  The  vendor 
must  provide  the  State  agency  advance 
written  notification  of  any  change  in 
vendor  ownership,  store  location,  or 
cessation  of  operations.  In  such 
instances,  the  State  agency  will 
terminate  the  vendor  agreement,  except 
that  the  State  agency  may  permit 
vendors  to  move  short  distances  vsrithout 
terminating  the  agreement.  The  State 
agency  has  the  discretion  to  determine 
the  length  of  advance  notice  required  for 
vendors  reporting  changes  under  this 
provision,  whether  a  change  in  location 
qualiHes  as  a  short  distance,  and 
whether  a  change  in  business  structure 
constitutes  a  change  in  ownership. 

(xviii)  Sanctions.  In  addition  to 
claims  collection,  the  vendor  may  be 
sanctioned  for  vendor  violations  in 
accordance  with  the  State  agency's 
sanction  schedule.  Sanctions  may 
include  administrative  fines, 


disqualification,  and  civil  money 
penalties  in  lieu  of  disqualification.  The 
State  agency  does  not  have  to  provide 
the  vendor  with  prior  warning  that 
violations  were  occurring  before 
imposing  such  sanctions. 

(xLx)  Conflict  of  interest.  The  State 
agency  will  terminate  the  agreement  if 
the  State  agency  identifies  a  conflict  of 
interest,  as  defined  by  applicable  State 
laws,  regulations,  and  policies,  between 
the  vendor  and  the  State  agency  or  its 
local  agencies. 

(xx)  Criminal  penalties.  A  vendor  who 
commits  fraud  or  abuse  in  the  Program 
is  liable  to  prosecution  under  applicable 
Federal,  State  or  local  laws.  Those  who 
have  willfully  misapplied,  stolen  or 
fraudulently  obtained  program  funds 
will  be  subject  to  a  fine  of  not  more  than 
$10,000  or  imprisormient  for  not  more 
than  five  years  or  both,  if  the  value  of 
the  funds  is  $100  or  more.  If  the  value 
is  less  than  $100,  the  penalties  are  a  fine 
of  not  more  than  $1,000  or 
imprisonment  for  not  more  than  one 
year  or  both. 

(xxi)  Not  a  license/property  interest. 
The  vendor  agreement  does  not 
constitute  a  license  or  a  property 
interest.  If  the  vendor  wishes  to 
continue  to  be  authorized  beyond  the 
period  of  its  current  agreement,  the 
vendor  must  reapply  for  authorization. 
If  a  vendor  is  disqualified,  the  State 
agency  will  terminate  the  vendor's 
agreement,  and  the  vendor  will  have  to 
reapply  in  order  to  be  authorized  after 
the  disqualification  period  is  over.  In  all 
cases,  the  vendor's  new  application  will 
be  subject  to  the  State  agency's  vendor 
selection  criteria  and  any  vendor 
limiting  criteria  in  effect  at  the  time  of 
the  reapplication. 

(xxii)  Compliance  with  vendor 
agreement,  statutes,  regulations, 
policies,  and  procedures.  The  vendor 
must  comply  with  the  vendor  agreement 
and  Federal  and  State  statutes, 
regulations,  policies,  and  procedures 
governing  the  Program,  including  any 
changes  made  during  the  agreement 
period. 

(xxiii)  Nondiscrimination  regulations. 
The  vendor  must  comply  with  the 
nondiscrimination  provisions  of 
Departmental  regulations  (Parts  15,  15a 
and  15b  of  this  title). 

(xxiv)  Compliance  v^ith  vendor 
selection  criteria.  The  vendor  must 
comply  with  the  vendor  selection 
criteria  throughout  the  agreement 
period,  including  any  changes  to  the 
criteria.  Using  the  current  vendor 
selection  criteria,  the  State  agency  may 
reassess  the  vendor  at  any  time  during 
the  agreement  period.  The  State  agency 
will  terminate  the  vendor  agreement  if 


the  vendor  fails  to  meet  the  current 
vendor  selection  criteria. 

(xxv)  Reciprocal  Food  Stamp  Program 
disqualification  for  WIC  Program 
disqualifications.  Disqualification  from 
the  WIC  Program  may  result  in 
disqualification  as  a  retailer  in  the  Food 
Stamp  Program.  Such  disqualification 
may  not  be  subject  to  administrative  or 
judicial  review  under  the  Food  Stamp 
Program. 

(4)  Purchase  price  and  redemption 
procedures.  The  State  agency  must 
describe  in  the  vendor  agreement  its 
purchase  price  and  redemption 
procedures.  The  redemption  procedures 
must  ensure  that  the  State  agency  does 
not  pay  a  vendor  more  than  the  price 
limitations  applicable  to  the  vendor. 

(5)  Sanction  schedule.  The  State 
agency  must  include  its  sanction 
schedule  in  the  vendor  agreement  or  as 
an  attachment  to  it.  The  sanction 
schedule  must  include  all  mandatory 
and  State  agency  vendor  sanctions  and 
must  be  consistent  with  paragraph  (1)  of 
this  section.  If  the  sanction  schedule  is 
in  State  law  or  regulations  or  in  a 
document  provided  to  the  vendor  at  the 
time  of  authorization,  the  State  agency 
instead  may  include  an  appropriate 
cross-reference  in  the  vendor  agreement. 

(6)  Actions  subject  to  administrative 
review  and  review  procedures.  The  State 
agency  must  include  the  adverse  actions 
a  vendor  may  appeal  and  those  adverse 
actions  that  are  not  subject  to 
administrative  review.  The  State  agency 
also  must  include  a  copy  of  the  State 
agency's  administrative  review 
procedures  in  the  vendor  agreement  or 
as  an  attachment  to  it  or  must  include 

a  statement  that  the  review  procedures 
are  available  upon  request  and  the 
applicable  review  procedures  will  be 
provided  along  with  an  adverse  action 
subject  to  administrative  review.  These 
items  must  be  consistent  with  §  246.18. 
If  these  items  are  in  State  law  or 
regulations  or  in  a  document  provided 
to  the  vendor  at  the  time  of 
authorization,  the  State  agency  instead 
may  include  an  appropriate  cross- 
reference  in  the  vendor  agreement. 

(7)  Notification  of  program  changes. 
The  State  agency  must  notify  vendors  of 
changes  to  Federal  or  State  statutes, 
regulations,  policies,  or  procedures 
governing  the  Program  before  the 
changes  are  implemented.  The  State 
agency  should  give  as  much  advance 
notice  as  possible. 

(i)  Retail  food  deliver\'  systems: 
Vendor  training.  (1)  General 
requirements.  The  State  agency  must 
provide  training  annually  to  at  least  one 
representative  of  each  vendor.  Prior  to 
or  at  the  time  of  a  vendor's  initial 
authorization,  and  at  least  once  every 
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three  years  thereafter,  the  training  must 
be  in  an  interactive  format  that  includes 
a  contemporaneous  opportunity  for 
questions  and  answers.  The  State 
agency  must  designate  the  date,  time, 
and  location  of  the  interactive  training 
and  the  audience  (e.g..  managers, 
cashiers,  etc.)  to  which  the  training  is 
directed.  The  State  agency  must  provide 
vendors  with  at  least  one  alternative 
date  on  which  to  attend  interactive 
training.  Examples  of  acceptable  vendor 
training  include  on-site  cashier  training, 
off-site  classroom-style  train-the-trainer 
or  manager  training,  a  training  video, 
and  a  training  newsletter.  All  vendor 
training  must  be  designed  to  prevent 
program  errors  and  noncompliance  and 
improve  program  service. 

(2)  Content.  The  annual  training  must 
include  instruction  on  the  purpose  of 
the  Program,  the  supplemental  foods 
authorized  by  the  State  agency,  the 
minimum  varieties  and  quantities  of 
authorized  supplemental  foods  that 
must  be  stocked  by  vendors,  the 
procedures  for  transacting  and 
redeeming  food  instruments,  the  vendor 
sanction  system,  the  vendor  complaint 
process,  the  claims  procedures,  and  any 
changes  to  program  requirements  since 
the  last  training. 

(3)  Delegation.  The  State  agency  may 
delegate  vendor  training  to  a  local 
agency,  a  contractor,  or  a  vendor 
representative  if  the  State  agency 
indicates  its  intention  to  do  so  in  its 
State  Plan  in  accordance  with 
§246.4(a){14)(xi).  In  such  cases,  the 
State  agency  must  provide  supervision 
and  instruction  to  ensure  the  uniformitv 
and  quality  of  vendor  training. 

(4)  Documentation  The  State  agency 
must  document  the  content  of  and 
vendor  participation  in  vendor  training. 

(j)  Retail  food  delivery  systems: 
Monitonng  vendors  and  identifying 
high-risk  vendors.  (1)  General 
requirements.  The  State  agency  must 
design  and  implement  a  system  for 
monitoring  its  vendors  for  compliance 
with  program  requirements.  The  State 
agency  may  delegate  vendor  monitoring 
to  a  local  agency  or  contractor  if  the 
State  agency  indicates  its  intention  to  do 
so  in  its  State  Plan  in  accordance  with 
§246.4(a)(14){iv).  In  such  cases,  the 
State  agency  must  provide  supervision 
and  instruction  to  ensure  the  uniformity 
and  quality  of  vendor  monitoring. 

(2)  Routine  monitoring.  The  State 
agency  must  conduct  routine 
monitoring  visits  on  a  minimum  of  five 
percent  of  the  number  of  vendors 
authorized  by  the  State  agency  as  of 
October  1  of  each  fiscal  year  in  order  to 
sur\'ey  the  types  and  levels  of  abuse  and 
errors  among  authorized  vendors  and  to 
take  corrective  actions,  as  appropriate. 


The  State  agency  must  develop  criteria 
to  determine  w  hich  vendors  will  receive 
routine  monitoring  visits  and  must 
include  such  criteria  in  its  State  Plan  in 
accordance  with  §  246.4(a){14)(iv). 

(3)  Identifying  high-risk  vendors.  The 
State  agency  must  identify  high-risk 
vendors  at  least  once  a  year  using 
criteria  developed  by  FNS  and/or  other 
statistically-based  criteria  developed  bv 
the  State  agency.  FNS  will  not  change 
its  criteria  more  frequently  than  once 
every  two  years  and  will  provide 
adequate  advance  notification  of 
changes  prior  to  implementation.  The 
State  agency  may  develop  and 
implement  additional  criteria.  All  State 
agency-developed  criteria  must  be 
approved  by  FNS. 

(4)  Compliance  investigations,  (i) 
High-risk  vendors.  The  State  agency 
must  conduct  compliance  investigations 
of  a  minimum  of  five  percent  of  the 
number  of  vendors  authorized  by  the 
State  agency  as  of  October  1  of  each 
fiscal  year.  The  State  agency  must 
conduct  compliance  investigations  on 
all  high-risk  vendors  up  to  the  five 
percent  minimum.  The  State  agency 
may  count  toward  this  requirement  a 
compliance  investigation  of  a  high-risk 
vendor  conducted  by  a  Federal.  State,  or 
local  law  enforcement  agency.  The  State 
agency  also  may  count  toward  this 
requirement  a  compliance  investigation 
conducted  by  another  WIC  State  agency 
provided  that  the  State  agency 
implements  the  option  to  establish  State 
agency  sanctions  based  un  mandator)' 
sanctions  imposed  by  the  other  WIC 
State  agency,  as  specified  in  paragraph 
(l)(2)(iii]  of  this  section.  A  compliance 
investigation  of  a  high-risk  vendor  may 
be  considered  complete  when  the  State 
agency  determines  that  a  sufficient 
number  of  compliance  buys  have  been 
conducted  to  provide  evidence  of 
program  noncompliance,  when  two 
compliance  buys  have  been  conducted 
in  which  no  program  violations  are 
found,  or  when  an  inventory  audit  has 
been  completed. 

(ii)  Randomly  selected  vendors.  If 
fewer  than  five  percent  of  the  State 
agency's  authorized  vendors  are 
identified  as  high-risk,  the  State  agencv 
must  randomly  select  additional 
vendors  on  which  to  conduct 
compliance  investigations  sufficient  to 
meet  the  five-perc:ent  requirement.  A 
compliance  investigation  of  a  randomly 
selected  vendor  may  be  considered 
complete  when  the  State  agency 
determines  that  a  sufficient  number  of 
compliance  buys  have  been  conducted 
to  provide  evidence  of  program 
noncompliani:e.  when  two  compliance 
buys  are  conducted  in  which  no 


program  violations  are  found,  or  when 
an  inventory  audit  has  been  completed. 

(iii)  Prioritization.  If  more  than  five 
percent  of  the  State  agency's  vendors  are 
identified  as  high-risk,  the  State  agency 
must  prioritize  such  vendors  so  as  to 
perform  compliance  investigations  of 
those  determined  to  have  the  greatest 
potential  for  program  noncompliance 
and/or  loss  of  funds. 

(5)  Monitoring  report.  For  each  fiscal 
year,  the  State  agency  must  send  FNS  a 
summary  of  the  results  of  its  vendor 
monitoring  containing  information 
stipulated  by  FNS.  The  report  must  be 
sent  by  February  1  of  the  following 
fiscal  year.  Plans  for  improvement  in  the 
coming  year  must  be  included  in  the 
State  Plan  in  accordance  with 
§246.4(a)(l4){iv). 

(6)  Documentation. 

(i)  Monitoring  visits.  The  State  agency 
must  document  the  following 
information  for  all  monitoring  visits, 
including  routine  monitoring  visits, 
inventory  audits,  and  compliance  buys: 

(A)  the  date  of  the  monitoring  visit, 
inventory  audit,  or  compliance  buy; 

(B)  the  name(s)  and  signature(s)  of  the 
reviewer(s);  and 

(C)  the  nature  of  any  problem{s) 
detected. 

(ii)  Compliance  buys.  For  compliance 
buys,  the  State  agency  must  also 
document: 

(A)  the  date  of  the  buy; 

(B)  a  description  of  the  cashier 
involved  in  each  transaction; 

(C)  the  types  and  quantities  of  items 
purchased,  current  shelf  prices  or  prices 
charged  other  customers,  and  price 
charged  for  each  item  purchased,  if 
available.  Price  information  may  be 
obtained  prior  to,  during,  or  subsequent 
to  the  compliance  buy;  and 

(D)  the  final  disposition  of  all  items  as 
destroyed,  donated,  provided  to  other 
authorities,  or  kept  as  evidence. 

(k)  Retail  food  delivery  systems: 
Vendor  claims.  (1)  System  to  review 
food  instruments.  The  State  agency 
must  design  and  implement  a  system  to 
review  food  instruments  submitted  by 
vendors  for  redemption  to  ensure 
compliance  with  the  applicable  price 
limitations  and  to  detect  questionable 
food  instruments,  suspected  vendor 
overcharges,  and  other  errors.  This 
review  must  examine  either  all  or  a 
representative  sample  of  the  food 
instruments  and  may  be  done  either 
before  or  after  the  State  agency  makes 
payments  on  the  food  instruments.  The 
review  must  include  a  price  comparison 
or  other  edit  designed  to  ensure 
compliance  with  the  applicable  price 
limitations  and  to  assist  in  detecting 
vendor  overcharges.  For  printed  food 
instruments,  the  system  also  must  detect 
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the  following  errors:  purchase  price 
missing;  participant,  parent/caretaker, 
or  proxy  signature  missing;  vendor 
identification  missing;  food  instruments 
transacted  or  redeemed  after  the 
specified  time  periods;  and.  as 
appropriate,  altered  purchase  price.  The 
State  agency  must  talce  follow-up  action 
within  120  days  of  detecting  any 
questionable  food  instruments, 
suspected  vendor  overcharges,  and 
other  errors  and  must  implement 
procedvues  to  reduce  the  number  of 
errors  when  possible. 

(2)  Delaying  payment  and  establishing 
a  claim.  When  the  State  agency 
determines  the  vendor  has  committed  a 
vendor  violation  that  affects  the 
payment  to  the  vendor,  the  State  agency 
must  delay  payment  or  establish  a 
claim.  Such  vendor  violations  may  be 
detected  through  compliance 
investigations,  food  instrument  reviews, 
or  other  reviews  or  investigations  of  a 
vendor's  operations.  The  State  agency 
may  delay  payment  or  establish  a  claim 
in  die  amoimt  of  the  full  purchase  price 
of  each  food  instrument  that  contained 
the  vendor  overcharge  or  other  error. 

(3)  Opportunity  to  justify  or  correct. 
When  payment  for  a  food  instrument  is 
delayed  or  a  claim  is  established,  the 
State  agency  must  provide  the  vendor 
with  an  opportunity  to  justify  or  correct 
the  vendor  overcharge  or  other  error.  If 
satisfied  with  the  justification  or 
correction,  the  State  agency  must 
provide  payment  or  adjust  the  proposed 
claim  accordingly. 

(4)  Timeframe  and  offset.  The  State 
agency  must  deny  payment  or  initiate 
claims  collection  action  within  90  days 
of  either  the  date  of  detection  of  the 
vendor  violation  or  the  completion  of 
the  review  or  investigation  giving  rise  to 
the  claim,  whichever  is  later.  Claims 
collection  action  may  include  offset 
against  current  and  subsequent  amounts 
owed  to  the  vendor. 

(5)  Food  instruments  redeemed  after 
the  specified  period.  With  justification 
and  documentation,  the  State  agency 
may  pay  vendors  for  food  instruments 
submitted  for  redemption  after  the 
specified  period  for  redemption.  If  the 
total  value  of  such  food  instruments 
submitted  at  one  time  exceeds  $500.00, 
the  State  agency  must  obtain  the 
approval  of  the  FNS  Regional  Office 
before  payment. 

(1)  Retail  food  delivery  systems: 
Vendor  sanctions — (1)  Mandatory 
vendor  sanctions — (i)  Permanent 
disqualification.  The  State  agency  must 
permanently  disqualify  a  vendor 
convicted  of  trafficking  in  food 
instruments  or  selling  firearms, 
ammunition,  explosives,  or  controlled 
substances  (as  defined  in  section  102  of 


the  Controlled  Substances  Act  (21 
U.S.C.  802))  in  exchange  for  food 
instruments.  A  vendor  is  not  entitled  to 
receive  any  compensation  for  revenues 
lost  as  a  result  of  such  violation.  If 
reflected  in  its  State  Plan,  the  State 
agency  may  impose  a  civil  money 
penalty  in  lieu  of  a  disqualification  for 
this  violation  when  it  determines,  in  its 
sole  discretion,  and  documents  that: 

(A)  Disqualification  of  the  vendor 
would  result  in  inadequate  participant 
access;  or 

(B)  The  vendor  had,  at  the  time  of  the 
violation,  an  effective  policy  and 
program  in  effect  to  prevent  trafficking; 
and  the  ownership  of  the  vendor  was 
not  aware  of,  did  not  approve  of,  and 
was  not  involved  in  the  conduct  of  the 
violation. 

(ii)  Six-year  disqualification.  The 
State  agency  must  disqualify  a  vendor 
for  six  years  for: 

(A)  One  incidence  of  buying  or  selling 
food  instruments  for  cash  (trafficking); 
or 

(B)  One  incidence  of  selling  firearms, 
ammunition,  explosives,  or  controlled 
substances  as  defined  in  21  U.S.C.  802, 
in  exchange  for  food  instruments. 

(iii)  Three-year  disqualification.  The 
State  agency  must  disqualify  a  vendor 
for  three  years  for: 

(A)  One  incidence  of  the  sale  of 
alcohol  or  alcoholic  beverages  or 
tobacco  products  in  exchange  for  food 
instruments; 

(B)  A  pattern  of  claiming 
reimbursement  for  the  sale  of  an  amount 
of  a  specific  supplemental  food  item 
which  exceeds  the  store's  documented 
inventory  of  that  supplemental  food 
item  for  a  specific  period  of  time; 

(C)  A  pattern  of  vendor  overcharges; 

(D)  A  pattern  of  receiving,  transacting 
and/or  redeeming  food  instruments 
outside  of  authorized  channels, 
including  the  use  of  an  unauthorized 
vendor  and/or  an  unauthorized  person; 

(E)  A  pattern  of  charging  for 
supplemental  food  not  received  by  the 
participant;  or 

(F)  A  pattern  of  providing  credit  or 
non-food  items,  other  than  alcohol, 
alcoholic  beverages,  tobacco  products, 
cash,  firearms,  ammunition,  explosives, 
or  controlled  substances  as  defined  in 
21  U.S.C.  802,  in  exchange  for  food 
instruments. 

(iv)  One-year  disqualification.  The 
State  agency  must  disqualify'  a  vendor 
for  one  year  for  a  pattern  of  providing 
unauthorized  food  items  in  exchange  for 
food  instruments,  including  charging  for 
supplemental  foods  provided  in  excess 
of  those  listed  on  the  food  instrument. 

(v)  Second  mandatory  sanction.  When 
a  vendor,  who  previously  has  been 
assessed  a  sanction  for  any  of  the 


violations  in  paragraphs  (l)(l)(ii) 
through  (l)(l)(iv)  of  this  section,  receives 
another  sanction  for  any  of  these 
violations,  the  State  agency  must  double 
the  second  sanction.  Civil  money 
penalties  may  only  be  doubled  up  to  the 
limits  allowed  under  paragraph 
(l)(l)(x)(C)  of  this  section. 

(vi)  Third  or  subsequent  mandatory- 
sanction.  When  a  vendor,  who 
previously  has  been  assessed  two  or 
more  sanctions  for  any  of  the  violations 
listed  in  paragraphs  {l)(l)(ii)  through 
(l)(l)(iv)  of  this  section,  receives  another 
sanction  for  any  of  these  violations,  the 
State  agency  must  double  the  third 
sanction  and  all  subsequent  sanctions. 
The  State  agency  may  not  impose  civil 
money  penalties  in  lieu  of 
disqualification  for  third  or  subsequent 
sanctions  for  violations  listed  in 
paragraphs  (l)(l)(ii)  through  (l)(l)(iv)  of 
this  section. 

(vii)  Disqualification  based  on  a  Food 
Stamp  Program  disqualification.  The 
State  agency  must  disqualify  a  vendor 
who  has  been  disqualified  from  the 
Food  Stamp  Program.  The 
disqualification  must  be  for  the  same 
length  of  time  as  the  Food  Stamp 
Program  disqualification,  may  begin  at  a 
later  date  than  the  Food  Stamp  Program 
disqualification,  and  is  not  subject  to 
administrative  or  judicial  review  under 
the  WIC  Program. 

(viii)  Voluntary  withdrawal  or 
nonrenewal  of  agreement.  The  State 
agency  may  not  accept  voluntary 
withdrawal  of  the  vendor  from  the 
Program  as  an  alternative  to 
disqualification  for  the  violations  listed 
in  paragraphs  (l)(l)(i)  through  (l)(l)(iv) 
of  this  section,  but  must  enter  the 
disqualification  on  the  record.  In 
addition,  the  State  agency  may  not  use 
nonrenewal  of  the  vendor  agreement  as 
an  alternative  to  disqualification. 

(Lx)  Participant  access 
determinations.  Prior  to  disqualif>-ing  a 
vendor  for  a  Food  Stamp  Program 
disqualification  pursuant  to  paragraph 
(l)(l)(vii)  of  this  section  or  for  any  of  the 
violations  listed  in  paragraphs  (l)(l)(ii) 
through  (l)(l)(iv)  of  this  section,  the 
State  agency  must  determine  if 
disqualification  of  the  vendor  would 
result  in  inadequate  participant  access. 
The  State  agency  must  make  the 
participant  access  determination  in 
accordance  with  paragraph  (1)(8)  of  this 
section.  If  the  State  agency  determines 
that  disqualification  of  the  vendor 
would  result  in  inadequate  participant 
access,  the  State  agency  must  impose  a 
civil  money  penalty  in  lieu  of 
disqualification.  However,  as  provided 
in  paragraph  (l){l)(vi)  of  this  section,  the 
State  agency  may  not  impose  a  civil 
money  penalty  in  lieu  of 
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disqualification  for  third  or  subsequent 
sanctions  for  violations  in  paragraphs 
(l)(l)(ii)  through  (l)(l)(iv)  of  this  section. 
The  State  agency  must  include 
documentation  of  its  participant  access 
determination  and  any  supporting 
documentation  in  the  file  of  each 
vendor  who  is  disqualified  or  receives  a 
civil  money  penaltv  in  lieu  of 
disqualification. 

(x)  Civil  money  penalty  formula.  For 
each  violation  subject  to  a  mandatory 
sanction,  the  State  agency  must  use  the 
following  formula  to  calculate  a  civil 
money  penalty  imposed  in  lieu  of 
disqualification: 

(A)  Determine  the  vendor's  average 
monthly  redemptions  for  at  least  the  fi- 
month  period  ending  with  the  month 
immediately  preceding  the  month 
during  which  the  notice  of  adverse 
action  is  dated; 

(B)  Multiply  the  average  monthly 
redemptions  figure  by  10  percent  (.10); 

(C)  Multiply  the  product  from 
paragraph  (l)(l)(x)(B)  of  this  section  by 
the  number  of  months  for  which  the 
store  would  have  been  disqualified. 
This  is  the  amount  of  the  civil  monev 
penalty,  provided  that  the  civil  monev 
penalty  shall  not  exceed  Si 0.000  for 
each  violation.  For  a  violation  that 
warrants  permanent  disqualification, 
the  amount  of  the  civil  monev  penaltv 
shall  be  SIO.OOO.  When  during  the 
course  of  a  single  investigation  the  State 
agency  determines  a  vendor  has 
committed  multiple  violations,  the  State 
agency  must  impose  a  (]MP  for  each 
violation.  The  total  amount  of  civil 
money  penalties  imposed  for  violations 
investigated  as  part  of  a  single 
investigation  mav  not  exceed  S40.000. 

(xi)  S'otifiration  to  F.\S  The  State 
agency  must  provide  the  appropriate 
FNS  office  with  a  copy  of  the  notice  of 
adverse  action  and  information  on 
vendors  it  has  either  disqualified  or 
imposed  a  civil  monev  penaltv  in  lieu 
of  disqualification  for  any  of  the 
violations  listed  in  paragraphs  (l)(l}(i) 
through  (UdHiv)  of  this  section.  This 
information  must  include  the  name  of 
the  vendor,  address,  identification 
number,  the  type  of  violation(s).  and  the 
length  of  disqualification  or  the  length 
of  the  disqualification  c:orresponding  to 
the  violation  for  which  the  civil  monev 
penalty  was  assessed,  and  must  be 
provided  within  15  days  after  the 
vendor's  opportunity  to  file  for  a  Wit: 
administrative  review  has  expired  or  all 
of  the  vendor's  WIC  administrative 
reviews  have  been  completed. 

(xii)  Multiple  violations  during  a 
single  investigation.  When  during  the 
course  of  a  single  investigation  the  State 
agency  determines  a  vendor  has 
committed  multiple  violations  (which 


may  include  violations  subject  to  State 
agencv  sanctions),  the  State  agencv  must 
disqualifv  tht^  vendor  for  the  period 
corresponding  to  the  most  serious 
mandatorv  violation.  However,  the  State 
agency  must  include  all  violations  in 
the  notice  of  administration  action.  If  a 
mandatory  sanction  is  not  upheld  on 
appeal,  then  the  State  agency  may 
impose  a  State  agency-established 
sanction. 

(2)  State  agency  vendor  sanctions,  (i) 
General  requirements  The  State  agency 
may  impose  sanc:tions  for  vendor 
violations  that  are  not  specified  in 
paragraphs  (l)(l)(i)  through  (l)(l)(iv)  of 
this  section  as  long  as  such  vendor 
violations  and  sanctions  are  included  in 
the  State  agency's  sanction  schedule. 
State  agency  sanctiims  may  include 
disqualifications,  civil  money  penalties 
assessed  in  lieu  of  disqualification,  and 
administrative  fines.  The  total  period  of 
disqudlifi(;ation  imposed  for  .State 
agency  violations  investigated  as  part  of 
a  single  investigation  may  not  exceed 
one  year  A  civil  money  penalty  or  fine 
may  not  exceed  SIO.OOO  for  each 
violation.  The  total  amount  of  civil 
money  penalties  and  administrative 
fines  imposed  for  violations  investigated 
as  part  of  a  single  investigation  mav  not 
exceed  S4 0.000. 

(ii)  Food  Stamp  Program  civil  money 
penalty  for  hardship.  The  State  agency 
may  disqualifv  a  vendor  that  has  been 
assessed  a  cixil  money  penaltv  for 
hardship  in  the  Food  .Stamp  Program,  as 
provided  under  <i  278.6  of  this  chapter. 
The  length  of  such  disqualification  must 
correspond  to  the  period  for  which  the 
vendor  would  otherwise  have  been 
disqualified  in  the  Food  Stamp  Program. 
If  a  .State  agency  decides  to  exercise  this 
option,  the  State  agencv  must: 

(A)  Include  notification  that  it  will 
take  sui:h  disqualificaticm  action  in  its 
sanction  schedule;  and 

(B)  Determine  if  di.squalification  of 
the  vendor  would  result  in  inadequate 
participant  access  in  accordance  with 
paragraph  (l)(8)  of  this  section.  If  the 
State  agency  determines  that 
disqualification  of  the  vendor  would 
result  in  inadequate  participant  access, 
the  State  agency  may  not  disqualify  the 
vendor  or  impose  a  civil  money  penalty 
in  lieu  of  disqualification.  The  State 
agency  must  include  documentation  of 
its  participant  access  determination  and 
any  supporting  documentation  in  each 
vendor's  file. 

(iii)  A  mandatory  sanction  by  another 
WIC  State  agency.  The  State  agencv  may 
disqualify  a  vendor  that  has  been 
disqualified  or  assessed  a  civil  mone^- 
penalty  in  lieu  of  disqualification  by 
another  WK!  State  agency  for  a 
mandatory  vendor  sanction.  The  length 


of  the  disqualification  must  be  for  the 
same  length  of  time  as  the 
disqualification  by  the  other  WIC  State 
agency  or.  in  the  case  of  a  civil  money 
penalty  in  lieu'of  disqualification 
assessed  by  the  other  WIC  State  agency, 
for  the  same  length  of  time  for  which 
the  vendor  would  otherwise  have  been 
disqualified.  The  disqualification  may 
begin  at  a  later  date  than  the  sanction 
imposed  by  the  other  WIC  State  agencv. 
If  a  State  agency  decides  to  exercise  this 
option,  the  State  agency  must: 

(A)  Include  notification  that  it  will 
take  such  action  in  its  sanction 
schedule;  and 

(B)  Determine  if  disqualification  of 
the  vendor  would  result  in  inadequate 
participant  access  in  accordance  with 
paragraph  (1)(8)  of  this  section.  If  the 
State  agency  determines  that 
disqualification  of  the  vendor  would 
result  in  inadequate  participant  access, 
the  State  agency  must  impose  a  civil 
money  penalty  in  lieu  of 
disqualification,  except  that  the  State 
agency  may  not  impose  a  civil  money 
penalty  in  situations  in  which  the 
vendor  has  been  assessed  a  civil  money 
penalty  in  lieu  of  disqualification  by  the 
other  WIC  State  agency.  Any  civil 
money  penalty  in  lieu  of 
disqualification  must  be  calculated  in 
accordance  with  paragraph  (l)(2)(x)  of 
this  section.  The  State  agency  must 
include  documentation  of  its  participant 
access  determination  and  any 
supporting  documentation  in  each 
vendor's  file. 

(.3)  Prior  warning.  The  State  agency 
does  not  have  to  provide  the  vendor 
with  prior  warning  that  violations  were 
occurring  before  imposing  anv  of  the 
sanctions  in  paragraph  (11  of  this 
section. 

(4)  Administrative  reviews.  The  State 
agency  must  provide  administrative 
reviews  of  sanctions  to  the  extent 
recjuired  by  §  246.18. 

1^5)  Installment  plans.  The  State 
agency  may  use  installment  plans  for 
the  collection  of  civil  money  penalties 
and  administrative  fines. 

(6)  Failure  to  pay  a  civil  money 
penalty.  If  a  vendor  does  not  pay,  onlv 
partially  pays,  or  fails  to  timely  pay  a 
civil  money  penalty  assessed  in  lieu  of 
disqualification,  the  State  agency  must 
disqualify'  the  vendor  for  the  length  of 
the  disqualification  corresponding  to 
the  violation  for  which  the  civil  money 
penalty  was  assessed  (for  a  period 
corresponding  to  the  most  serious 
violation  in  cases  where  a  mandatory 
sanction  included  the  imposition  of 
multiple  civil  money  penalties  as  a 
result  of  a  single  investigation). 

(7)  Actions  in  addition  to  sanctions. 
Vendors  may  be  subject  to  actions  in 
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addition  to  the  sanctions  in  this  section, 
such  as  claims  pursuant  to  paragraph  (k) 
of  this  section  and  the  penalties  set  forth 
in  §  246.23(c)  in  the  case  of  deliberate 
fraud. 

(8)  Participant  access  determination 
criteria.  The  State  agency  must  develop 
participant  access  criteria.  When 
making  participant  access 
determinations,  the  State  agency  must 
consider  the  availability  of  other 
authorized  vendors  in  the  same  area  as 
the  violative  vendor  and  any  geographic 
barriers  to  using  such  vendors. 

(9)  Termination  of  agreement.  When 
the  State  agency  disqualifies  a  vendor, 
the  State  agency  must  also  terminate  the 
vendor  agreement. 

(m)  Home  food  delivery  systems. 
Home  food  delivery  systems  are  systems 
in  which  authorized  supplemental  foods 
are  delivered  to  the  participant's  home. 
Home  food  delivery  systems  must 
provide  for: 

(1)  Procurement.  Procurement  of 
supplemental  foods  in  accordance  with 
§  246.24,  which  may  entail  measures 
such  as  the  piuxihase  of  food  in  bulk  lots 
by  the  State  agency  and  the  use  of 
discounts  that  are  available  to  States. 

(2)  Accountability.  The  accountable 
delivery  of  authorized  supplemental 
foods  to  participants.  The  State  agency 
must  ensure  that: 

(i)  Home  food  delivery  contractors  are 
paid  only  after  the  delivery  of 
authorized  supplemental  foods  to 
participants; 

(ii)  A  routine  procedure  exists  to 
verify  the  correct  delivery  of  authorized 
supplemental  foods  to  participants,  and, 
at  a  minimum,  such  verification  occurs 
at  least  once  a  month  after  delivery;  and 

(iii)  Records  of  delivery  of 
supplemental  foods  and  bills  sent  or 
payments  received  for  such 
supplemental  foods  are  retained  for  at 
least  three  years.  Federal,  State,  and 
local  authorities  must  have  access  to 
such  records. 

(n)  Direct  distribution  food  delivery 
systems.  Direct  distribution  food 
delivery  systems  are  systems  in  which 
participants,  parents  or  caretakers  of 
infant  or  child  participants,  or  proxies 
pick  up  authorized  supplemental  foods 
ft-om  storage  facilities  operated  by  the 
State  agency  or  its  local  agencies.  Direct 
distribution  food  delivery  systems  must 
provide  for: 

(1)  Storage  and  insumnce.  Adequate 
storage  and  insurance  coverage  that 
minimizes  the  danger  of  loss  due  to 
theft,  infestation,  fire,  spoilage,  or  other 
causes; 

(2)  Inventory.  Adequate  inventory 
control  of  supplemental  foods  received, 
in  stock,  and  issued; 


(3)  Procurement.  Procurement  of 
supplemental  foods  in  accordance  with 
§246.24,  which  may  entail  measures 
such  as  purchase  of  food  in  bulk  lots  by 
the  State  agency  and  the  use  of 
discounts  that  are  avciilable  to  States; 

(4)  Availability.  The  availability  of 
program  benefits  to  participants  and 
potential  participants  who  live  at  great 
distance  from  storage  facilities;  and 

(5)  Accountability.  The  accountable 
delivery  of  authorized  supplemental 
foods  to  participants. 

(o)  Participant,  parent/caretaker, 
proxy,  vendor,  and  home  food  delivery 
contractor  complaints.  The  State  agency 
must  have  procedures  to  docimient  the 
handkng  of  complaints  by  participants, 
parents  or  caretakers  of  infant  or  child 
participants,  proxies,  vendors,  home 
food  delivery  contractors,  and  direct 
distribution  contractors.  Complaints  of 
civil  rights  discrimination  must  be 
handled  in  accordance  with  §  246.8(b). 

(p)  Food  instrument  security.  The 
State  agency  must  develop  standards  for 
ensuring  the  security  of  food 
instruments  from  the  time  the  food 
instruments  are  created  to  the  time  they 
are  issued  to  participants,  parents/ 
caretakers,  or  proxies.  For  pre-printed 
food  instruments,  these  standards  must 
include  maintenance  of  perpetual 
inventory  records  of  food  instruments 
throughout  the  State  agency's 
jurisdiction;  montMy  physical  inventory 
of  food  instruments  on  hand  throughout 
the  State  agency's  jurisdiction; 
reconciliation  of  perpetual  and  physical 
inventories  of  food  instruments;  and 
maintenance  of  all  food  instnunerits 
under  lock  and  key,  except  for  supplies 
needed  for  immediate  use.  For  EBT  and 
print-on-demand  food  instruments,  the 
standards  must  provide  for  the 
accountability  and  security  of  the  means 
to  manufacture  and  issue  such  food 
instruments. 

(q)  Food  instrument  disposition.  The 
State  agency  must  account  for  the 
disposition  of  all  food  instnunents  as 
either  issued  or  voided,  and  as  either 
redeemed  or  unredeemed.  Redeemed 
food  instruments  must  be  identified  as 
validly  issued,  lost,  stolen,  expired, 
duplicate,  or  not  matching  valid 
enrollment  and  issuance  records.  In  an 
EBT  system,  evidence  of  matching 
redeemed  food  instruments  to  valid 
enrollment  and  issuance  records  may  be 
satisfied  through  the  linking  of  the 
f»rimary  Accoimt  Number  (PAN) 
associated  with  the  electronic 
transaction  to  valid  enrollment  and 
issuance  records.  This  process  must  be 
performed  within  150  days  of  the  first 
valid  date  for  participant  use  of  the  food 
instruments  and  must  be  conducted  in 
accordance  with  the  financial 


management  requirements  of  §  246.13. 
The  State  agency  will  be  subject  to 
claims  as  outlined  in  §  246.23(a)(4)  for 
redeemed  food  instruments  that  do  not 
meet  the  conditions  established  in 
paragraph  (q)  of  this  section. 

(r)  Issuance  of  food  instruments  and 
authorized  supplemental  foods.  The 
State  agency  must: 

(1)  Parents/caretakers  and  proxies. 
Establish  uniform  procedures  that  allow 
parents  and  caretakers  of  infant  and 
child  participants  and  proxies  to  obtain 
and  transact  food  instruments  or  obtain 
authorized  supplemental  foods  on 
behalf  of  a  participant.  In  determining 
whether  a  particular  participant  or 
parent/caretaker  should  be  allowed  to 
designate  a  proxy  or  proxies,  the  State 
agency  must  require  the  local  agency  or 
clinic  to  consider  whether  adequate 
measures  can  be  implemented  to 
provide  nutrition  education  and  health 
care  referrals  to  that  participant  or.  in 
the  case  of  an  infant  or  child 
participant,  to  the  participant's  parent 
or  caretaker: 

(2)  Signature  requirement.  Ensure  that 
the  participant,  parent  or  caretaker  of  an 
infant  or  child  participant,  or  proxy 
signs  for  receipt  of  food  instruments  or 
authorized  supplemental  foods,  except 
as  provided  in  paragraph  (r)(4)  of  this 
section; 

(3)  Instructions.  Ensure  that 
participants,  parents  or  caretakers  of 
infant  and  child  participants,  and 
proxies  receive  instructions  on  the 
proper  use  of  food  instruments,  or  on 
the  procedures  for  obtaining  authorized 
supplemental  foods  when  food 
instruments  are  not  used.  The  State 
agency  must  also  ensure  that 
participants,  parents  or  caretakers  of 
infant  and  child  participants,  and 
proxies  are  notified  that  they  have  the 
right  to  complain  about  improper 
vendor  and  home  food  delivery 
contractor  practices  with  regard  to 
program  responsibilities; 

(4)  Food  instrument  pick  up.  Require 
participants,  parents  and  caretakers  of 
infant  and  child  participants,  and 
proxies  to  pick  up  food  instruments  in 
person  when  scheduled  for  nutrition 
education  or  for  an  appointment  to 
determine  whether  participants  are 
eligible  for  a  second  or  subsequent 
certification  period.  However,  in  all 
other  circtunstances  the  State  agency 
may  provide  for  issuance  through  an 
alternative  means  such  as  EBT  or 
mailing,  unless  FNS  determines  that 
such  actions  would  jeopardize  the 
integrity  of  program  services  or  program 
accountability.  If  a  State  agency  opts  to 
mail  food  instruments,  it  must  provide 
justification,  as  part  of  its  alternative 
issuance  system  in  its  State  Plan,  as 
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required  in  §  246.4(a)(21).  for  mailing 
food  instruments  to  areas  where  food 
stamps  are  not  mailed.  State  agencies 
that  opt  to  mail  food  instruments  must 
establish  and  implement  a  system  that 
ensures  the  return  of  food  instruments 
to  the  State  or  local  agency  if  a 
participant  no  longer  resides  or  receives 
mail  at  the  address  to  which  the  food 
instruments  were  mailed;  and 

(5)  Maximum  issuance  of  food 
instruments.  Ensure  that  no  more  than 
a  three-month  supply  of  food 
instruments  or  a  one-month  supply  of 
authorized  supplemental  foods  is  issued 
at  any  one  time  to  anv  participant, 
parent  or  caretaker  of  an  infant  or  child 
participant,  or  proxy 

(s)  Payment  to  vendors  and  home 
food  delivery-  contractors.  The  State 
agency  must  ensure  that  vendors  and 
home  food  delivery  contractors  are  paid 
promptly.  Payment  must  be  made 
within  60  days  after  valid  food 
instruments  are  submitted  for 
redemption.  Actual  payment  to  vendors 
and  home  food  delivery  contractors  mav 
be  made  bv  local  agencies. 

(t)  Conflict  of  interest.  The  State 
agency  must  ensure  that  no  conflict  of 
interest  exists,  as  defined  by  applicable 
State  laws,  regulations,  and  policies, 
between  the  State  agency  and  any 
vendor  or  home  food  deliverv 
contractor,  or  between  any  local  agencv 
and  any  vendor  or  home  food  deliverv 
contractor  under  its  jurisdiction, 
(u)  Participant  violations  and 
sanctions.  (1)  General  requirements  The 
State  agency  must  establish  procedures 
designed  to  control  participant 
violations.  The  State  agency  also  must 
establish  sanctions  for  participant 
violations.  Participant  sanctions  mav 
include  disqualification  from  the 
Program  for  a  period  of  up  to  one  year. 

(2)  Mandatory  disqualification,  (i) 
General  Except  as  provided  in 
paragraphs  (u)(2)(ii)  and  (u)(2)(iii)  of 
this  section,  whenever  the  State  agency 
assesses  a  claim  of  $100  or  more, 
assesses  a  claim  for  dual  participation, 
or  assess  a  second  or  subsequent  claim 
of  any  amount,  the  State  agency  must 
disqualify'  the  participant  for  one  vear. 

(ii)  Exceptions  to  mandatory 
disqualification  The  State  agency  mav 
decide  not  to  impose  a  mandatory 
disqualification  if.  within  30  davs  of 
receipt  of  the  letter  demanding 
repayment,  full  restitution  is  made  or  a 
repayment  schedule  is  agreed  on,  or,  in 
the  case  of  a  participant  who  is  an 
infant,  child,  or  under  age  18,  the  State 
or  local  agency  approves  the  designation 
of  a  proxy. 

(iii)  Terminating  a  mandatory- 
disqualification.  The  State  agency  mav 
permit  a  participant  to  reapply  for  the 


Program  before  the  end  of  a  mandatory 
disqualification  period  if  full  restitution 
is  made  or  a  repayment  schedule  is 
agreed  upon  or.  in  the  case  of  a 
participant  who  is  an  infant,  child,  or 
under  age  18,  the  State  or  local  agency 
approves  the  designation  of  a  proxy. 
(.3)  Warnings  before  sanctions.  The 
State  agency  may  provide  warnings 
before  imposing  participant  sanctions. 

(4)  Fair  hearings.  At  the  time  the  State 
agency  notifies  a  participant  of  a 
disqualification,  the  State  agency  must 
advise  the  participant  of  the  procedures 
to  follow  to  obtain  a  fair  hearing 
pursuant  to  §  246.9. 

(5)  Referral  to  law  enforcement 
authorities  When  appropriate,  the  State 
agencv  must  refer  vendors,  home  food 
delivery  contractors,  and  participants 
who  violate  program  requirements  to 
Federal.  State,  or  local  authorities  for 
prosecution  under  applicable  statutes. 

7  Revise  §  246.13(hl  to  read  as 
follows: 

§246.13    Financial  management  system. 

***** 

(h)  Adjustment  of  expenditures.  The 
State  agency  must  adjust  projected 
expenditures  to  account  for  redeemed 
food  instruments  and  for  other  changes 
as  appropriate. 
***** 

8  In  tj  246.14: 

a.  Revise  paragraph  (b)(2);  and 
b  In  paragraph  (e)(3)(i),  remove  the 
reference  to  ■'§246.12(r)(,'5)(iii)"  and  add 
a  reference  to  "§  246.12(k)(3)'  in  its 
place. 
The  revision  reads  as  follows: 

§246.14    Program  costs. 

***** 

(b)  *    *    • 

(2)  For  costs  to  be  allowable,  the  State 
agency  must  ensure  that  food  costs  do 
not  exceed  the  customary  sales  price 
charged  by  the  vendor,  home  food 
delivery  contractor,  or  supplier  in  a 
direct  distribution  food  delivery  svstem. 
In  addition,  food  costs  may  not  e.xceed 
the  price  limitations  applicable  to  the 
vendor. 
***** 

9  Revise  §  246.18  to  read  as  follows: 

§  246. 1 8    Administrative  review  of  State 
agency  actions. 

(a)  .-^ff verse  actions  subject  to 
administrative  reviews.  (1)  Vendor 
appeals,  (i)  Adverse  actions  subject  to 
full  administrative  reviews.  Except  as 
provided  elsewhere  in  paragraph  (a)(1) 
of  this  section,  the  State  agency  must 
provide  full  administrative  reviews  to 
vendors  that  appeal  the  following 
adverse  actions: 


(A)  denial  of  authorization  based  on 
the  vendor  selection  criteria  for 
competitive  price  or  for  minimum 
variety  and  quantity  of  authorized 
supplemental  foods  (§246.12(g)(3)(i) 
and  {g)(3)(ii))  or  on  a  determination  that 
the  vendor  is  attempting  to  circumvent 
a  sanction  (§  246.12(g)(4)); 

;B)  termination  of  an  agreement  for 
cause: 

(C)  disqualification;  and 

(D)  imposition  of  a  fine  or  a  civil 
money  penalty  in  lieu  of 
disqualification. 

(ii)  /Adverse  actions  subject  to 
abbreviated  administrative  reviews.  The 
State  agency  must  provide  abbreviated 
administrative  reviews  to  vendors  that 
appeal  the  following  adverse  actions, 
unless  the  State  agency  decides  to 
provide  full  administrative  reviews  for 
any  of  these  types  of  adverse  actions: 

(A)  denial  of  authorization  based  on 
the  vendor  selection  criteria  for  business 
integrity  or  for  a  current  Food  Stamp 
Program  disqualification  or  civil  money 
penalty  for  hardship  (§  246.12{g)(3)(iii) 
and  (g)(3)(iv)); 

(B)  denial  of  authorization  based  on  a 
State  agency-established  vendor 
selection  criterion  if  the  basis  of  the 
denial  is  a  WIC  vendor  sanction  or  a 
Food  Stamp  Program  withdrawal  of 
authorization  or  disqualification; 

(C)  denial  of  authorization  based  on 
the  State  agency's  vendor  limiting 
criteria  (§  246.12(g)(2)): 

(D)  denial  of  authorization  because  a 
vendor  submitted  its  application  outside 
the  timefi-ames  during  which 
applications  are  being  accepted  and 
processed  as  established  by  the  State 
agency  under  §246. 12(g)(7); 

(E)  termination  of  an  agreement 
because  of  a  change  in  ownership  or 
location  or  cessation  of  operations 
(§246.12(h)(3)(xvii)); 

(F)  disqualification  based  on  a 
trafficking  conviction  (§246.12(l)(l)(i)); 

(G)  disqualification  based  on  the 
imposition  of  a  Food  Stamp  Program 
civil  monev  penaltv  for  hardship 
(§246.12(lj(2)(ii));and 

(H)  disqualification  or  a  civil  money 
penalty  imposed  in  lieu  of 
disqualification  based  on  a  mandatory 
sanction  imposed  bv  another  WIC  State 
agency  (§  246. 12(l)(2)(iii)). 

(iii)  Actions  not  subject  to 
administrative  reviews.  The  State 
agency  may  not  provide  administrative 
reviews  pursuant  to  this  section  to 
vendors  that  appeal  the  following 
actions: 

(A)  the  validity  or  appropriateness  of 
the  State  agency's  vendor  limiting  or 
selection  criteria  (§  246.12(g)(2)  and 
(g)(3)); 
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(B)  the  validity  or  appropriateness  of 
the  State  agency's  participant  access 
criteria  and  the  State  agency's 
participant  access  determinations; 

(C)  the  State  agency's  determination 
whether  a  vendor  had  an  effective 
policy  and  program  in  effect  to  prevent 
trafficking  and  that  the  ownership  of  the 
vendor  was  not  aware  of,  did  not 
approve  of,  and  was  not  involved  in  the 
conduct  of  the  violation 
(§246.12(l)(l){i)(B}); 

(D)  denial  of  authorization  if  the  State 
agency's  vendor  authorization  is  subject 
to  the  procurement  procedures 
applicable  to  the  State  agency; 

(E)  the  expiration  of  a  vendor's 
agreement; 

(F)  disputes  regarding  food 
instrument  payments  and  vendor  claims 
(other  than  the  opportunity  to  justify  or 
correct  a  vendor  overcharge  or  other 
error,  as  permitted  by  §  246.12(k)(3);  and 

(G)  disqualification  of  a  vendor  as  a 
result  of  disqualification  from  the  Food 
Stamp  Program  (§  246.12(l)(l)(vii}). 

(2)  Effective  date  of  adverse  actions 
against  vendors.  The  State  agency  must 
make  denials  of  authorization  and 
disqualifications  imposed  under 

§  246.12(l)(l)(i)  effective  on  the  date  of 
receipt  of  the  notice  of  adverse  action. 
The  State  agency  must  make  all  other 
adverse  actions  effective  no  earlier  than 
15  days  after  the  date  of  the  notice  of  the 
adverse  action  and  no  later  than  90  days 
after  the  date  of  the  notice  of  adverse 
action  or,  in  the  case  of  an  adverse 
action  that  is  subject  to  administrative 
review,  no  later  than  the  date  the  vendor 
receives  the  review  decision. 

(3)  Local  agency  appeals,  (i)  Adverse 
actions  subject  to  full  administrative 
reviews.  Except  as  provided  in 
paragraph  (a)(3)(ii)  of  this  section,  the 
State  agency  must  provide  full 
administrative  reviews  to  local  agencies 
that  appeal  the  following  adverse 
actions: 

(A)  denial  of  a  local  agency's 
application; 

(B)  disqualification  of  a  local  agency; 
and 

(C)  any  other  adverse  action  that 
affects  a  local  agency's  participation. 

(ii)  Actions  not  subject  to 
administrative  reviews.  The  State 
agency  may  not  provide  administrative 
reviews  pursuant  to  this  section  to  local 
agencies  that  appeal  the  following 
actions: 

(A)  expiration  of  the  local  agency's 
agreement;  and 

(B)  denial  of  a  local  agency's 
application  if  the  State  agency's  local 
agency  selection  is  subject  to  the 
procurement  procedures  applicable  to 
the  State  agency; 


(iii)  Effective  date  of  adverse  actions 
against  local  agencies.  The  State  agency 
must  make  denials  of  local  agency 
applications  effective  inunediately.  The 
State  agency  must  make  all  other 
adverse  actions  effective  no  earlier  than 
60  days  after  the  date  of  the  notice  of  the 
adverse  action  and  no  later  than  90  days 
after  the  date  of  the  notice  of  adverse 
action  or,  in  the  case  of  an  adverse 
action  that  is  subject  to  administrative 
review,  no  later  than  the  date  the  local 
agency  receives  the  review  decision. 

(b)  Full  administrative  review 
procedures.  The  State  agency  must 
develop  procedures  for  a  full 
administrative  review  of  the  adverse 
actions  listed  in  paragraphs  (a)(l)(I)  and 
(a)(3)  of  this  section.  At  a  minimum, 
these  procedures  must  provide  the 
vendor  or  local  agency  with  the 
following: 

(1)  Written  notification  of  the  adverse 
action,  the  procedures  to  follow  to 
obtain  a  full  administrative  review  and 
the  cause(s)  for  and  the  effective  date  of 
the  action.  When  a  vendor  is 
disqualified  due  in  whole  or  in  part  to 
violations  in  §  246.12(l)(l),  such 
notification  must  include  the  following 
statement:  "This  disqualification  from 
WIC  may  result  in  disqualification  as  a 
retailer  in  the  Food  Stamp  Program. 
Such  disqualification  is  not  subject  to 
administrative  or  judicial  review  under 
the  Food  Stamp  Program.  " 

(2)  The  opportimity  to  appeal  the 
adverse  action  within  a  time  period 
specified  by  the  State  agency  in  its 
notification  of  adverse  action. 

(3)  Adequate  advance  notice  of  the 
time  and  place  of  the  administrative 
review  to  provide  all  parties  involved 
sufficient  time  to  prepare  for  the  review. 

(4)  The  opportunity  to  present  its  case 
and  at  least  one  opportunity  to 
reschedule  the  administrative  review 
date  upon  specific  request.  The  State 
agency  may  set  standards  on  how  many 
review  dates  can  be  scheduled, 
provided  that  a  minimum  of  two  review 
dates  is  allowed. 

(5)  The  opportunity  to  cross-examine 
adverse  witnesses.  When  necessary  to 
protect  the  identity  of  WIC  Program 
investigators,  such  examination  may  be 
conducted  behind  a  protective  screen  or 
other  device  (also  referred  to  as  an  "in 
camera"  examination). 

(6)  The  opportunity  to  be  represented 
by  counsel. 

(7)  The  opportunity  to  examine  prior 
to  the  review  the  evidence  upon  which 
the  State  agency's  action  is  based. 

(8)  An  impartial  decision-maker, 
whose  determination  is  based  solely  on 
whether  the  State  agency  has  correctly 
applied  Federal  and  State  statutes, 
regulations,  policies,  and  procedures 


governing  the  Program,  according  to  the 
evidence  presented  at  the  review.  The 
State  agency  may  appoint  a  reviewing 
official,  such  as  a  chief  hearing  officer 
or  judicial  officer,  to  review  appeal 
decisions  to  ensure  that  they  conform  to 
approved  policies  and  procedures. 

(9)  Written  notification  of  the  review 
decision,  including  the  basis  for  the 
decision,  within  90  days  from  the  date 
of  receipt  of  a  vendor's  request  for  an 
administrative  review,  and  within  60 
days  from  the  date  of  receipt  of  a  local 
agency's  request  for  an  administrative 
review.  These  timeframes  are  only 
administrative  requirements  for  the 
State  agency  and  do  not  provide  a  basis 
for  overturning  the  State  agency's 
adverse  action  if  a  decision  is  not  made 
within  the  specified  timeframe. 

(c)  Abbreviated  administrative  review 
procedures.  Except  when  the  State 
agency  decides  to  provide  full 
administrative  reviews  for  the  adverse 
actions  listed  in  paragraph  (a)(l)(ii)  of 
this  section,  the  State  agency  must 
develop  procedures  for  an  abbreviated 
administrative  review  of  the  adverse 
actions  listed  in  paragraph  (a)(l)(ii)  of 
this  section.  At  a  minimum,  these 
procedures  must  provide  the  %'endor 
with  the  following: 

(1)  Written  notification  of  the  adverse 
action,  the  procedures  to  follow  to 
obtain  an  abbreviated  administrative 
review,  the  cause(s)  for  and  the  effective 
date  of  the  action,  and  an  opportunity 
to  provide  a  written  response;  and 

(2)  A  decision-maker  who  is  someone 
other  than  the  person  who  rendered  the 
initial  decision  on  the  action  and  whose 
determination  is  based  solely  on 
whether  the  State  agency  has  correctly 
applied  Federal  and  State  statutes, 
regulations,  policies,  and  procedures 
governing  the  Program,  according  to  the 
information  provided  to  the  vendor 
concerning  the  cause(s)  for  the  adverse 
action  and  the  vendor's  response;  and 

(3)  Written  notification  of  the  review 
decision,  including  the  basis  for  the 
decision,  within  90  days  of  the  date  of 
receipt  of  the  request  for  an 
administrative  review.  This  timeframe  is 
only  an  administrative  requirement  for 
the  State  agency  and  does  not  provide 

a  basis  for  overturning  the  State 
agency's  adverse  action  if  a  decision  is 
not  made  within  the  specified 
timeframe. 

(d)  Continuing  responsibilities. 
Appealing  an  action  does  not  relieve  a 
local  agency  or  a  vendor  that  is 
permitted  to  continue  program 
operations  while  its  appeal  is  in  process 
from  the  responsibility  of  continued 
compliance  with  the  terms  of  any 
written  agreement  with  the  State 
agency. 
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(e)  Finality  and  effective  date  of 
decisions.  The  State  agency  procedures 
must  provide  that  review  decisions 
rendered  under  both  the  full  and 
abbreviated  review  procedures  are  the 
final  State  agencv  action.  If  the  adverse 
action  under  review  has  not  alreadv 
taken  effect,  the  State  agency  must  make 
the  action  effective  on  the  date  of 
receipt  of  the  review  decision  b\  the 
vendor  or  the  local  agenc\- 

(f)  Judicial  revieiv  If  the  revifw 
decision  upholds  the  adverse  action 
against  the  vendor  or  local  agency,  the 
State  agencv  must  inform  the  vendor  or 
local  agency  that  it  may  be  able  to 
pursue  judicial  review  of  the  decision 

10.  In  §246.19.  revise  the  section 
heading  and  revise  paragraphs  (a)(2). 
(b)(2),  (b)(4).  and  (b)(5)  to  read  as 
follows: 

§246.19    Management  evaluation  and 
monitoring  reviews. 

(a)  *    *    * 

(2)  The  State  agency  must  submit  a 
corrective  action  plan,  including 
implementation  timeframes,  within  60 
days  of  receipt  of  an  FNS  management 
evaluation  report  containing  a  finding 
that  the  State  agency  did  not  comply 
with  program  requirements   If  FNS 
determines  through  a  management 
evaluation  or  other  means  that  during  a 
fiscal  year  the  State  agency  has  failed. 
without  good  cause,  to  demonstrate 
efficient  and  effective  administration  of 
its  program,  or  has  failed  to  comply 
with  its  corrective  action  plan,  or  an\ 
other  requirements  contained  in  this 
part  or  the  State  Plan.  FNS  may 
withhold  an  amount  up  to  100  percent 
of  the  State  agency's  nutrition  services 
and  administration  funds  for  that  year. 
***** 

(bl*   *    * 

(2)  Monitoring  of  local  agencies  must 
encompass  evaluation  of  management, 
certification,  nutrition  education, 
participant  services,  civil  rights 
compliance,  accountability,  financial 
management  svstems,  and  food  deliver\ 
systems.  If  the  State  agencv  delegates 
the  signing  of  vendor  agreements, 
vendor  training,  or  vendor  monitoring  to 
a  local  agency,  it  must  evaluate  the  local 
agency's  effectiveness  in  carrying  out 
these  responsibilities. 
***** 

(4)  The  State  agency  must  promptly 
notify  a  local  agency  of  any  finding  in 
a  monitoring  review  that  the  local 
agencv  did  not  complv  with  program 
requirements.  The  State  agency  must 
require  the  local  agency  to  submit  a 
corrective  action  plan,  including 
implementation  timeframes,  within  60 
days  of  receipt  of  a  State  agency  report 


of  a  monitoring  review  containing  a 
finding  of  program  noncompliance.  The 
State  agencv  must  monitor  local  agency 
implementation  of  corrective  action 
plans. 

(5)  .\s  part  of  the  regular  monitoring 
reviews.  FNS  mav  require  the  State 
agencv  to  conduct  in-depth  reviews  of 
specified  .ireas  of  local  agency 
operations,  to  implement  a  standard 
form  or  protocol  for  such  reviews,  and 
to  report  the  results  to  FNS.  No  more 
than  two  such  areas  will  be  stipulated 
hv  FNS  for  anv  fiscal  year  and  the  areas 
will  not  be  added  or  changed  more  often 
than  once  everv  two  fiscal  vears.  These 
areas  will  be  announced  by  FNS  at  least 
six  months  before  the  beginning  of  the 
fiscal  vear 
***** 

11    In  *^  246  2:^,  revise  paragraphs 
(dl(4)  and  (c:)  to  read  as  follows: 

§  246.23    Claims  and  penalties. 

(a)  *    *    * 

(4)  FNS  will  establish  a  claim  against 
anv  State  agencv  that  has  not  accounted 
for  the  disposition  of  all  redeemed  food 
instruments  and  taken  appropriate 
follow-up  action  on  all  redeemed  food 
instruments  that  cannot  be  matched 
against  valid  enrollment  and  issuance 
records,  including  cases  that  may 
involve  fraud,  unless  the  State  agency 
has  demonstrated  to  the  satisfaction  of 
FNS  that  it  has: 

(i)  Made  every  reasonable  effort  to 
comply  with  this  requirement; 

(ii)  Identified  the  reasons  for  its 
inability  to  account  for  the  disposition 
of  each  redeemed  food  instrument:  and 

(iii)  Provided  assurances  that,  to  the 
extent  considered  necessary  by  FNS.  it 
will  take  appropriate  actions  to  improve 
its  procedures. 
***** 

(c)  Claims  (1)  Claims  against 
participants,  (i)  Procedures.  If  the  State 
agencv  determines  that  program  benefits 
have  been  obtained  or  disposed  of 
irnpnjperlv  as  the  result  of  a  participant 
violation,  the  State  agency  must 
establish  a  claim  against  the  participant 
for  the  full  value  of  such  benefits.  For 
all  claims,  the  State  agency  must  issue 
a  letter  demanding  repayment.  If  full 
restitution  is  not  made  or  a  repayment 
schedule  is  not  agreed  on  within  30 
days  of  receipt  of  the  letter,  the  State 
agency  must  take  additional  collection 
actions  until  restitution  is  made  or  a 
repayment  schedule  is  agreed  on,  unless 
the  State  agencv  determines  that  further 
collection  actions  would  not  be  cost- 
effective.  The  State  agency  must 
establish  standards,  based  on  a  cost 
benefit  analysis,  for  determining  when 
collection  actions  are  no  longer  cost- 


effective.  At  the  time  the  State  agency 
issues  the  demand  letter,  the  State 
agency  must  advise  the  participant  of 
the  procedures  to  follow  to  obtain  a  fair 
hearing  pursuant  to  §  246.9  and  that 
failure  to  pay  the  claim  may  result  in 
disqualification.  In  addition  to 
establishing  a  claim,  the  State  agency 
must  determine  whether 
disqualification  is  required  bv 
§246.12(u)(2). 

(ii)  Types  of  restitution.  In  lieu  of 
financial  restitution,  the  State  agency 
may  allow  participants  or  parents  or 
caretakers  of  infant  or  child  participants 
for  whom  financial  restitution  would 
cause  undue  hardship  to  provide 
restitution  by  performing  in-kind 
services  determined  by  the  State  agency. 
Restitution  may  not  include  offsetting 
the  claim  against  future  program 
benefits,  even  if  agreed  to  by  the 
participant  or  the  parent  or  caretaker  of 
an  infant  or  child  participant. 

(iii)  Disposition  of  claims.  The  State 
agency  must  document  the  disposition 
of  all  participant  claims. 

(2)  Claims  against  the  State  agency. 
FNS  will  assert  a  claim  against  the  State 
agency  for  losses  resulting  from  program 
funds  improperly  spent  as  a  result  of 
dual  participation,  if  FNS  determines 
that  the  State  agency  has  not  complied 
with  the  requirements  in  §  246.7(l)(l). 

(3)  Delegation  of  claims  responsibility. 
The  State  agency  may  delegate  to  its 
local  agencies  the  responsibility  for 
collecting  participant  claims. 
***** 

12.  In  §  246.26,  revise  the  heading  of 
paragraph  (d),  and  add  new  paragraphs 
(e),  (f),  and  (g)  to  read  as  follows. 

§  246.26    Other  provisions. 

***** 

(d)  Confidentiality  of  applicant  and 
participant  information.  *   *   * 

(e)  Confidentiality  of  vendor 
information.  Confidential  vendor 
information  is  any  information  about  a 
vendor  (whether  it  is  obtained  from  the 
vendor  or  another  source)  that 
individually  identifies  the  vendor, 
except  for  vendor's  name,  address  and 
authorization  status.  Except  as 
otherwise  permitted  by  this  section,  the 
State  agency  must  restrict  the  use  or 
disclosure  of  confidential  vendor 
information  to: 

(1)  Persons  directly  connected  with 
the  administration  or  enforcement  of  the 
VVIC  Program  or  the  Food  Stamp 
Program  who  the  State  agency 
determines  have  a  need  to  know  the 
information  for  purposes  of  these 
programs.  These  persons  may  include 
personnel  from  its  local  agencies  and 
other  WIC  State  and  local  agencies  and 
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persons  investigating  or  prosecuting 
VVIC  or  Food  Stamp  Program  violations 
under  Federal,  State,  or  local  law; 

(2)  Persons  directly  connected  with 
the  administration  or  enforcement  of 
any  Federal  or  State  law.  Prior  to 
releasing  the  information  to  one  of  these 
parties  (other  than  a  Federal  agency), 
the  State  agency  must  enter  into  a 
written  agreement  with  the  requesting 
party  specifying  that  such  information 
may  not  be  used  or  redisclosed  except 
for  purposes  directly  cormected  to  the 
administration  or  enforcement  of  a 
Federal,  or  State  law;  and 


(3)  A  vendor  that  is  subject  to  an 
adverse  action,  including  a  claim,  to  the 
extent  that  the  confidential  information 
concerns  the  vendor  subject  to  the 
adverse  action  and  is  related  to  the 
adverse  action. 

(f)  Confidentiality  of  Food  Stamp 
Program  retailer  information.  Except  as 
otherwise  provided  in  this  section,  the 
State  agency  must  restrict  the  use  or 
disclosure  of  information  about  Food 
Stamp  Program  retailers  obtained  from 
the  Food  Stamp  Program,  including 
information  provided  pursuant  to 
Section  9(c)  of  the  Food  Stamp  Act  of 
1977  (7  U.S.C.  2018(c))  and  §  278. l(q)  of 


this  chapter,  to  persons  directly 
connected  with  the  administration  or 
enforcement  of  the  WIC  Program, 
(g)  USD  A  and  the  Comptroller 
General.  The  State  agency  must  proxidt' 
the  Department  and  the  Comptroller 
General  of  the  United  States  access  tu  al 
WIC  Program  records,  including 
confidential  vendor  information, 
pursuant  to  §  246.25(a)(4). 

Dated:  Uei  ember  21.  2000. 
Shirley  R.  Watkins, 

I  'ndi^r  Si'(  rrtun. .  Fuud.  .\ulntion.  and 
r.on>  u  m  fr  Ser\ices. 
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DEPARTMEffT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12  and  16 

[FAR  Case  2000-013] 
RIN  9000-AJ03 

Federal  Acquisition  Regulation; 
Contract  Types  for  Comniercial  Item 
Acquisitions 

AGENCIES:  Depdrtment  of  Defense  (DoD) 
General  Services  Administration  (dSA) 
and  National  Aeronautics  and  Space 
Administration  (NASA) 
ACTION:  Proposed  rule. 


summary:  The  Civilian  Agencv 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Counc:il 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
provide  clarification  on  what  contrat  t- 
tvpes  are  authorized  for  commercial 
item  acquisitions. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
Februarv  27.  2001  to  be  considered  in 
the  formulation  of  a  final  rule 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration. 
FAR  Secretariat  (MVR).  1800  F  Street, 
NW,  Room  4035.  ATTN;  Laurie  Duarte 
Washington.  DC  20403 

Submit  electronic,  comments  via  the 
Internet  to:  farcase.2000     01 3ie.gsa  go\- 

Please  submit  comments  onh'  and  cite 
FAR  case  2000-013  in  all 
correspondence  related  to  this  c  ase 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  CiS 
Building,  Washington,  DC.  20405,  at 
1202)  501-4755  for  information 
pertaining  to  status  or  publication 
s(  hedules.  For  clarificaticm  of  content, 
contact  Ms.  Victoria  Moss.  Procurement 
Analvst.  at  (202)  501-47H4   Please  c  ite 
F.^Rcase  2000-013 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  amends  FAR 
12  207  and  16,2  to  more  closely  parallel 
the  contract-tvpe  requirements  m 
Section  8002(d)  of  FASA  (Pub   L,  103- 
355).  FASA  states  that  agencies  must 
use  firm-fixed  price  (FFP)  contracts  ami 
fi.xed-price  contracts  with  economic 
price  adjustments  (FP'EPA)  to  the 
maximum  extent  practicable  for 
commercial  item  acquisitions.  FASA 
also  prohibits  the  use  of  cost-tvpe 
contracts.  The  rule  revises  F.-\R  12  207 
to— 


•  Reflect  the    to  the  maximum  extent 
prac  tu  able"  c  aveat  in  FASA 

•  .\uthori/e  th<>  usf  of  noncost-based 
incentues  sue  h  as  award  fees  and 
perfnnnanc f  or  deliverv  incentives. 

•  .Add  language  that  discusses  pricing 
mec  hanisms  for  ac:quiring  commercial 
ser\  ic:es  available  on  a  time-and- 
nitttenal  or  labor-hour  basis  within  the 
F'art  12  (  ontract  tvpe  restricticms. 

•  Revise  FAR  lb  202  and  16.203  to 
iiulu  ate  that  noncost-based  award  fee 
and  performance  or  deliverv  incentives 
ma\'  be  used  in  conjuncticjn  with  FFP 

c ontracts  and  FP''EPA  without  changing 
the  FFP  or  FP'EPA  nature  of  the 
contract 

The  changes  made  in  this  rule  are 
intended  to  facilitate  greater  use  of  FAR 
Part  12  for  c;ommercial  services 
acquisitions  bv  providing  the  contract 
tvpe  flexibilitv  embodied  in  statute. 

This  is  not  a  significant  regulatorv 
action  and,  therefore,  was  not  subject  to 
review  under  Secticm  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30.  1993.  This 
rule  IS  not  a  major  rule  under  5  U.S.C. 
H04. 

B.  Regulatory  Flexibility  Act 

The  (;ounc;ils  tio  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantia] 
number  of  small  entities  within  the 
meaning  of  the  Regulatorv  Flexibility 
.\ct.  5  use.  601.  ft  seq..  because 
changes  made  bv  the  rule  primarily 
c:larify  language  pertaining  to  the 
contract  tvpes  currentlv  authorized  by 
statute  for  commerc;ial  item  acquisitions 
and  does  not  change?  existing  policy.  An 
Initial  Regulatorv  Flexibilitv  Analysis 
has.  therefore,  not  betni  performed.  We 
invite  comments  from  small  businesses 
and  other  interested  parties.  The 
Counc;ils  will  consider  c:omments  from 
small  entities  c:imc:erning  the  affected 
F.\R  parts  12  and  16  in  ace:c)rdance  with 
5  I '  S.C:.  610.  Interested  parties  must 
submit  sue  h  c:c)mments  separately  and 
should  cite  5  i:  S.C  601.  f't  spq  (FAR 
case  2000-01, i).  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Keduc;tion  Act  does 
not  applv  bee  ause  the  proposed  c;hanges 
to  the  h'AR  do  not  impose  information 
collection  recjuirements  that  require  the 
approval  of  the  ()ffic;e  of  Management 
and  Budget  under  44  U  S  C.  3501.  Pt 
se(/ 

List  of  Subjects  in  48  CFR  Parts  12  and 
16 

Government  procurement. 


Uateci:  Uec:ember  22.  2000. 
.\\  Matera, 

Ai  ting  Dirfctor.  Frdcral  Acquisition  Policy 
Dnision- 

Therefore,  DoD,  GSA,  and  NASA 
propose  that  48  CFR  parts  12  and  16  be 
amended  as  set  forth  below: 

1,  The  authority  citation  for  48  CFR 
parts  12  and  16  continues  to  read  as 
follows: 

Authority:  40  I'  S.C.  486(c:);  10  I'.S  C 
(.hdpter  1.37;  and  42  I'.S.C,  2473([.). 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

2,  In  section  12.207,  remove  the 
undesignated  paragraph. 

3,  Add  sections  12.207-1  and  12.207- 
2  to  read  as  follows: 

1 2.207-1     Authorized  contract  types. 

(a)  Agencies  must  use.  to  the 
maximum  extent  practicable,  firm-fixed- 
price  contracts  or  fixed-price  contracts 
with  economic  price  adjustment  for  the 
acquisition  of  commercial  items.  These 
contract  types  may  be  used  in 
conjunction  with  an  award  fee  incentive 
and  performance  or  delivery  incentives 
when  the  award  fee  or  incentive  is 
based  solely  on  factors  other  than  cost 
(see  16.202-1  and  16.203-1). 

(b)  Agencies  may  use  indefinite- 
delivery  contracts  (see  16.5)  when  the 
task  or  delivery  orders  are  issued  under 
one  of  the  authorized  contract  types  in 
paragraph  (a)  of  this  subsection. 
Contracting  officers  must  follow  the 
procedures  in  16.505  when  placing 
orders. 

(c)  Use  of  cost-type  contracts  or 
contracts  with  incentives  based  on  cost 
is  prohibited. 

12.207-2    Commercial  services  available 
on  a  time-and-material  or  labor-hour  basis. 

Some  services  are  available  in  the 
commercial  market  on  a  time-and- 
material  or  labor-hour  basis.  Contracting 
officers  may  acquire  these  types  of 
services  under  part  12  by  using  the 
following  pricing  strategies  when  cost- 
effective  and  consistent  with 
commercial  practice: 

(a)  An  indefinite-deliver)'  contract 
with  established  fixed  hourly  rates  that 
permit  negotiating  orders  (including  any 
required  material)  under  one  of  the 
authorized  contract  types  in  12.207-1. 

(b)  Sequential  contract  actions  that 
acquire  the  requirement  in  modular 
components  using  the  authorized 
contract  types  in  12.207-1  (e.g.,  a 
preliminary  firm-fixed-price 
"diagnostic"  effort  allowing  the 
contractor  to  understand  the  scope  of 
work  sufficiently  to  propose  the  large 
requirement  on  a  firm-fixed-price  basis). 
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PART  16— TYPES  OF  CONTRACTS 

4.  In  section  16.202-1,  add  the 
following  sentences  to  the  end  of  the 
paragraph  to  read  as  follows: 

16.202-1     Description. 

*   *   *  The  contracting  officer  may  use 
a  fixed-price  contract  in  conjunction 
with  an  award-fee  incentive  (see  16.404) 
and  performance  or  delivery  incentives 
(see  16.402-2  and  16.402-3)  when  the 
award  fee  or  incentive  is  based  solely  on 


factors  other  than  cost.  The  contract 
type  remains  firm-fixed-price  when 
used  with  these  incentives. 

5.  In  section  16.203-1,  redesignate  the 
introductory  text  as  paragraph  (a),  and 
paragraphs  (a)  through  (c)  as  (1)  through 
(3),  respectively;  and  add  paragraph  fb) 
to  read  as  follows: 

16.203-1     Description. 

***** 

(b)  The  contracting  officer  may  use  a 
fixed-price  contract  with  economic 


price  adjustment  in  conjunction  with  an 
award-fee  incentive  (see  16.404)  and 
performance  or  delivery  incentives  (see 
16.402-2  and  16.402-3)  when  the  award 
fee  or  incentive  is  based  solelv  on 
factors  other  that  cost.  The  contract  tvpe 
remains  fixed-price  with  economic  price 
adjustment  when  used  with  these 
incentives. 
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publishes  separately  a  List  of  CFR  Sections  .^ffected  (LS.^J.  which 
Hsts  parts  and  sections  affected  b>  documents  published  sini  e 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

5030  (See  EO 

13178) 76913 

5928  (See  EO 

13178) 76913 

6425  (See  Proc 

7383) 76551 

7219 (See  EO 

13178) 76913 

7350  (See  Proc. 

7388) 80723 

7351  (See  Proc 

7388) 80723 

7382 75851,  76348 

7383 76551 

7384 76903 

7385 77495 

7386 78075 

7387 80721 

7388 80723 

Executive  Orders: 
April  17,  1926 

(Revoked  in  part  by 

PLO7470) 76663 

11888  (See  Proc, 

7383) 76551 

13089  (See  EO 

13178) 76913 

13144  (Superseded  by 

EO  13182) 82879 

13158  (See  EO 

13178) 76913 

13177 76558 

13178 76913 

13179 77487 

13180 77493 

13181 81321 

13182 82879 

13183 82879 

Administrative  Orders: 

Presidential  Determinations 

No,  2001-04 78895 


4  CFR 

28 


,80279 


5  CFR 

213 78077 

315 78077 

531 75153 

532 79305,  79306 

731 82239 

1315 78403 

1800 81325 

1820 81325 

1830 81325 

1850 81325 


Proposed  Rules: 

532 


79320 


7  CFR 

2 


,77755,  82891 


59 75464 

205 80548 

225 82246 

246 77245,  77769.  80280 

83258 

723 78405 

773 76115 

774 76115 

929 78079.  80733 

930 82251 

984 78081 

989 79307 

1000 82832 

1001 82832 

1005 82832 

1006 82832 

1007 82832 

1030 82832 

1032 82832 

1033 82832 

1124 82832 

1126 82832 

1131 82832 

1135 82832 

1439 82892 

1464 78405 

1792 76915 

1951 81325 

Proposed  Rules: 

Ch  1 78994 

15 76115 

15b 76115 

301 ;.  76582 

319  75187 

Ch  Vill 78994 

930 77323 

1000 76832  77837 

1001 76832  77837 

1005 76832.  77837 

1006 76832.  77837 

1007 76832.  77837 

1030 76832  77837 

1032 76832.  77837 

1033 76832.  77837 

1124 76832,  77837 

1126 76832,  77837 

1131 76832  77837 

1135 76832  77837 

8  CFR 

3 81334 

103 : 82254 

208 82254 

210 82254 

212 80281  82254 

235 82254 

236 80281 

240 81334 

241 80281,  82254 

244 82256 

245a 82254 

Proposed  Rules: 

208 76121,  76588 
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214    79320 

9CFR 

78      75581 

93       78897  81727 

94       77771  82894 

Proposed  Rules: 

I  75635 

381    75187 

424       75187 

10CFR 

30      79162 

31      79162 

32      79162  80991 

50  77773 

72  75869,  76896.  79309 

440 77210 

Proposed  Rules: 

4  76480 

72  75869,  76899 

50  76178 

430  75196 

1040 76480 

II  CFR 

100 76138 

109 76138 

110 76138 

12  CFR 

Ch  XCIII 81326 

3 75856 

8 75859 

14 75822 

19 77250 

203 80735 

208 75822.  75856 

225 75856  80735 

325  75856 

331  78899 

343  75822 

506  78900 

509  78900 

536 75822 

560 78900 

705  80298 

Proposed  Rules: 

3 76180 

5 75870,  75872 

8 75196 

9  75872 

203  78656 

208  76180 

225 76180.  80384 

226  81438 

325 76180 

567  76180 

584  77528 

907  78994 

908  78994 

1701 81768 

1770 81771 

1780 81775 

13  CFR 

Proposed  Rules: 

112 76480 

117 76480 

121 76184 

14  CFR 

23  81727 

25 76147,  77252,  79706. 

82257 


33 81729 

39      75582,  75585,  75588 
75590  75592  75595,  75597 
75599  75601  75603,  75605 
75608  75610  75611  75613 
75615,  75617  75618  75620 
75624  75625,  76149,  77259 
77261  77263  77774  77776 
77778  77780  77782  77783, 
77785  78083  78902  78905 
78913  80300  80301  80741 
80742  81329  81331  81731 
82259  82262,  82896  82898, 
82901  82903 
71      76150  77282,  77497, 
77811  80302  81732  82263 
82264  82265 

73   76151,  78915 

91    81316 

95  78916 

97      78085  78086  78089 

82266,  82268 

121   80743,  81733 

125   80743.  81733 

135   80743 

145  80743 

450  80991 

1214  80302 

Proposed  Rules: 

25  79278  79294 

27  79786 

39      75198  75877  75879 

75881  75883,  75887  76185. 

76187  76950  76953,  77528, 

77530  78122  79323.  80388, 

80390  80392.  80794,  80796, 

81780,  81782  82954,  82957 

82959 

71   81452.  82300 

73   79013 

91   79284 

1250  76460 

1251  76460 

1252 76460 

15  CFR 

736  76561 

744  76561 

801   77282,  77812 

806 78919,  78920 

902  77450 

922  81176 

930  77124 

Proposed  Rules: 

8        76460 

8b   76460 

20    76460 

16  CFR 

0 78407 

23   78738 

300  75154 

301  82269 

303   75154 

432         81232 

Proposed  Rules: 

432  80798 

600     80802 

17  CFR 

1       77962,  77993,  80497, 
82270,  82272 

3 77993.  82272 

4 77993,  81333.  82272 

5 77962.  82272 

15   77962.  82272 


35 78030,  82272 

36 77962,  82272 

37 77962,  82272 

38 77962,  82272 

39  78020.  82272 

100   77962,82272 

140   77993.  82272 

155   77993.  82272 

166 77993.  82272 

170  77962.  82272 

180 77962,  82272 

210   76012 

240  75414,  75439,  76012 

242      76562 

270       76189 

275       81737 

279      81737 

Proposed  Rules: 

32  77838 

18  CFR 

11 76916 

33        76009 

260      80306 

284      75628.  77285 

342      79711 

352       81335 

357       81335 

385      81335 

Proposed  Rules: 

284  82961 

1302    76460 

1307     76460 

1309   76460 

19  CFR 

10 81344 

12 77813.  80497 

113       77813,80497 

132      77816 

162      78091 

163       77813.  77816 

171  78091 
178  77813.78091,81344 
Proposed  Rules: 

24         78430 

20  CFR 

404  80307.  82905 

416   80307.  82905 

655   80110 

656  80110 

718 79920 

722 79920 

725  79920 

726   79920 

727  79920 

Proposed  Rules: 

411  82844 

21  CFR 

16 76096 

50 81739 

73 75158 

101 76096 

115  76096 

172  79718 

179 76096 

310  81739 

312   81739 

314   81739 

510   76924 

514   76924 

556 76930 

558 76924.  82912 


660 77497 

876 76930 

Proposed  Rules: 

101 75887 

201 81082 

660 77532 

1271 77838 

1308 77328 

22  CFR 

22 78094 

42 78094,  78095,  80744 

126 81739 

Proposed  Rules: 

141 76460 

142 76460 

143 76460 

209 76460 

217 76460 

218 76460 

23  CFR 

655 78923 

777 '. 82913 

Proposed  Rules: 

772      82301 

945 77534 

24  CFR 

5 77230 

200 77230 

903 81214 

Proposed  Rules: 

30 76520 

25  CFR 

20 76563 

1000 78688 

Proposed  Rules: 

580 75888 

26  CFR 

1  76932,  79719,82926 

26 79735 

31 76152,  77818 

301 78409,  81356 

602 77818 

Proposed  Rules: 

1  76194,  79015,  79788, 

81453,  82963 

31 76194 

35 81453 

36 81453 

40 81453 

301 79015,  79788 

601 81453 

602 79015 

27  CFR 

4 78095 

9 78097 

Proposed  Rules: 

9 

28  CFR 

0 78413 

16 75158,  75159 

524 80745 

550 80745 

Proposed  Rules: 

16 75201 

42 76460 

29  CFR 

5 80268 
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1625 77438 

1910 76563 

4006 75160,  77429 

4007 75160,  77429 

4011 75164 

4022 75164,  78414 

4044 75165,  78414 

2590 821^8 

Proposed  Rules: 

31 76460 

32 76460 

1910 76598 

4022 81456 

4022B 81456 

4044 81456 


30  CFR 

42 

47 

56 

57 

77 


77292 

77292 

77292 

77292 

77292 

250 76933 

701 79582 

724 79582 

750 79582 

773 79582 

774 79582 

775 79582 

778 79582 

785 79582 

795 79582 

817 79582 

840 79582 

842 79582 

843 79582 

846 79582 

847 79582 

874 79582 

875 79582 

903 79582 

905 79582 

910 79582 

912 79582 

920 78416 

921 79582 

922 79582 

933 79582 

937 79582 

939 79582 

941 79582 

942 79582 

947 79582 

948 80308 

Proposed  Rules: 

Ch  II 81465 

203 78431 

256 78432 

938 76954 

948 75889 

31  CFR 

Ch  V 75629,80749 

1 76009 

29 77500,80752 

32  CFR 

668 81357 

706 79741 

818 81740 

Proposed  Rules: 

311 75897 

33  CFR 

100 76153,  77512.  77513, 

82272 


117 76154,  76935,  82276 

165 81362,  81363,  81365, 

82272 

166 82276 

Proposed  Rules: 

97 75201 

117 76956 

164 82303 

165 76195.  77839,  81471 

401 82304 

34  CFR 

373 77432 

606 79309 

607 79309 

608 79309 

36  CFR 

800 77698 

1194 80500 

Proposed  Rules: 

7 79024 

18 77538 

37  CFR 

1  76756,  78958.  80755 

201 77292 

253 75167 

Proposed  Rules: 

1 80809 

104 80809 

201 77330,  78434 

38  CFR 

1 76937,  81740 

21 80329 

Proposed  Rules: 

18 76460 

36 76957 

39  CFR 

20 76154,  77076,  77302, 

82278 

111  75167,  75863,  77515, 

78538.  79311 
Proposed  Rules: 

111 75210 

266 81784,  81785 

40  CFR 

9 76708,  80755 

50 80776 

51 81366 

52 76567,  76938,  77307, 

77308,  78100,  78416,  78418, 
78961,  78974,  79314.  79743, 
79745,  79750,  79752,  80329, 
80779,  80783,  81369,  81371, 
81743,  82285 

60 75338,  76350,  76378, 

78268 

61 78268 

63 76941,  78268,  80755 

65 78268 

68 81373 

70 78102,  79314,  80785 

81 77308 

82 78977 

136 81242 

141 76708 

142 76708 

180 75168,  75174,  76169, 

76171,  78104,  79755,  79762. 
80333,  80336,  80343.  80353, 
82288,  82290,  82927.  82937 


271  79769.  80790.  81381 

300 75179  76945 

437 81242 

721 81386 

799 78746 

Proposed  Rules: 

2 80394 

7 76460 

52 75215.  76197.  76958. 

77695.  78434,  78439,  79034, 

79037,  79040.  79789.  79790. 

79791.  80397,  80814.  81786. 

81799 

55 77333 

60 79046 

63 76460,  76958,  81134 

70 79791 

81  76303.  77544.  80397 

86 76797 

94 76797 

97 80398 

261  75637,  75897,  77429 

268 75651 

271 79794 

300 75215,  76965 

420 81964 

799 81658 

1048 76797 

1051 76797 

1602 81810 

41  CFR 

Proposed  Rules: 

101-6 76460 

101-8 76460 

102-117 81405 

42  CFR 

410 83130 

414 83130 

424 83130 

480 83130 

493 82939 

498 83130 

Proposed  Rules: 

36 75906 

94 82972 

412 81813 

413 81813 

422 81813 

1001 78124 

43  CFR 

6300 78358 

8560 78358 

Proposed  Rules: 

17 76460 

3000 78440 

3100 78440 

3110 78440 

3120 78440 

3130 78440 

3150 78440 

3195 79325 

3196 79325 

3200 78440 

3220 78440 

3240 78440 

3400 78440 

3470 78440 

3500 78440 

3510 78440 

3520 78440 

3530 78440 

3540 78440 

3550 78440 


3560 78440 

3570 78440 

3580 78440 

3590 78440 

3600 78440 

3610 78440 

3800 78440 

3800 78440 

3830 78440 

3850 78440 

3870 78440 

44  CFR 

64 75632,  78109 

67 80362  80364 

Proposed  Rules: 

7 76460 

67 75908 

45  CFR 

160 82462  82944 

164 82462  82944 

270 75633 

276 75633 

302 82176 

303 82154 

304 82176 

305  82176 

308  77742 

1801 81405 

2525 77820 

Proposed  Rules: 

605 76460 

611 76460 

617 76460 

1119 76460 

1151 76460 

1156 76460 

1170  76460 

1203 76460 

1232 76460 

46  CFR 

67 7657'' 

207 775'! 

501 81748 

502 81748 

Proposed  Rules: 

25 82303 

27 82303 

47  CFR 

Ch.  1 80367 

1 78989,  79773 

20 78990,  82293 

36 78990.  81759 

54 78990  81759 

73 76947,  76948  77318 

79317.  79318,  79773  80367, 
80790,  82295 

74 79773 

76 76948 

80 77821 

95 77821 

Proposed  Rules: 

0 77545,  81816 

1  77545.  78455,  81474, 

81816 

13 81475 

20 81475 

21 78455 

22 81475 

24 81475 

26 81475 

27 81475 
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43    75656.  79795 

54  79047 

61  77545,  78455.  81816 

63 79795 

69  77545  81816 

73     75221  75222.  762096 

76207  77338  78455  79048 

79049  79327  81816  82305 

82310 

74 78455 

76 78455 

80 76966.  81475 

87  81475 

90 81475 

95  81475 

97  81475 

101 81475 

48CFR 

Ch  1 80266 

9  80256 

14  80256 

15  80256 

31  80256 

52 80256 

212 77827 

215 77829 

217 77831 


219 77831 

225  77827  77832 

236  77831 

242  77832 

250  77835 

252  77827,  77832 

Ch  9 80994 

1501 80791 

1502 80791 

1504 75863 

1546 79781 

1552 75863.  79781 

1807 82296 

1813 82296 

1816 82296 

1835 82296 

1842 82296 

1845 82296 

1852 82296 

1872 82296 

Proposed  Rule*: 

8  79702 

12  83302 

16  83302 

31   82876 

51   79702 

1842 76600 


1852 » 76600 

49CFR 

40   79462 

195 75378,  80530 

199  81409 

219  79318 

385  78422 

386  78422 

573  81409 

578  81414 

611 76864 

1002 76174,  77319 

Proposed  Rules: 

21    76460 

27  76460 

107  76890 

195  76968 

392 79050 

393  79050 

567   75222 

571     75222,  77339,  78461 

574  75222 

575  75222 

SOCFR 

17   81182,  81419 


20 76886 

229 80368 

230 75186 

300 75866 

600 77450 

635 75867,  77523 

648 76577.  76578,  77450, 

*r7470,  78993,  81861,  82944, 

82945 

660 81766,  82947 

679 76175,  76578,  77836. 

78110,  78119,  80381,  82297 
Proposed  Rules: 

17 76207,  77178,  79192, 

80409,  80698,  82086,  82310, 

83158 

216 75230,  77546,  80815 

224 79328 

600 75911,  75912 

622 80826 

635 76601,  80410,  82973 

648 75232,  75912 

660 80411,80827 

679 78126,  78131 

697 75916 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  29, 
2000 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrttion  Service 

Food  stamp  program: 
Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of 
1996;  implemtnation — 
Non-discretionary 
provisions;  published 
10-30-00 

AGRICULTURE 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Delegations  of  authority 

revision;  published  12-29- 

00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Summer  flounder,  soup, 
and  blacl(  sea  bass; 
published  12-29-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2,4-D,  etc.;  published  12-29- 

00 
Fludioxonil;  published  12-29- 

00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Disease  Control 
and  Prevention 

Medicare,  Medicaid,  and 

Clinical  Latx>ratory 

Improvement  Amendments 

(CLIA)  programs: 

Clinical  laboratory 
requirements;  effective 
dates  extended;  published 
12-29-00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Oecoquinate  and  Monensin; 
published  12-29-00 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Care  Financing 
Administration 

Medicare,  Medicaid,  and 

Clinical  (.aboratory 

Improvement  Amendments 

(CLIA)  programs: 

Clinical  latx>ratory 
requirements;  effective 
dates  extended;  published 
12-29-00 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  housing  agency 
consortia  and  joint 
ventures;  published  11-29- 
00 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  investment 
companies: 

Management-ownership 
diversity  requirement  to 
prohibit  ownership  of 
more  than  70%  of 
company  by  single 
investor  or  group; 
published  11-29-00 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Pratt  &  Whitney;  published 

12-14-00 
Raytheon;  published  12-4-00 

SOCATA-Groupe 
AEROSPATIALE; 
published  11-14-00 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 
Electing  small  business 
trusts;  published  12-29-00 

COMMENTS  DUE  NEXT 
WEEK 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marlceting 
Service 

Tomatoes  grown  in — 

Florida;  comments  due  by 
1-5-01;  published  11-6-00 


AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  imporlation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease — 

KwaZulu-Natal,  South 
Africa;  comments  due 
by  1-2-01;  published 
11-2-00 
Plant-related  quarantine, 
domestic: 
Fire  ant,  imported; 
comments  due  by  1-5-01: 
published  11-6-00 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 

Off-farm  migrant  farmworker 
projects;  operating 
assistance;  comments  due 
by  1-2-01;  published  11-2- 
00 

AGRICULTURE 

DEPARTMENT 

Grain  inspection,  Packers 

and  Stockyards 

Administration 

Grain  inspection: 
Commodities  and  rice;  fees 
increase;  comments  due 
by  1-2-01;  published  11-3- 
00 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Off-farm  migrant  farmwori^er 
projects;  operating 
assistance;  comments  due 
by  1-2-01;  published  11-2- 
00 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 
Off-farm  migrant  farmworker 
projects;  operating 
assistance;  comments  due 
by  1-2-01;  published  11-2- 
00 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Off-farm  migrant  farmworker 
projects;  operating 
assistance:  comments  due 
by  1-2-01;  published  11-2- 
00 

AGRICULTURE 
DEPARTMENT 

Nondiscrimination  on  basis  of 
race,  color,  national  ongin. 


handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01:  published  12-6- 
00 

COMMERCE  DEPARTMENT 

Nondiscnmination  on  basis  of 
race,  color,  national  origin. 
handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01;  published  12-6- 
00 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Lower  Columbia  River 
coho  salmon;  comments 
due  by  1-2-01: 
published  11-3-00 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid. 
and  butterfish; 
comments  due  by  1-4- 
01;  published  12-5-00 

Atlantic  sea  scallop: 
comments  due  by  1-2- 
01;  published  12-1-00 
West  Coast  States  and 

Western  Pacific 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  1-5- 
01:  published  11-21-00 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Practice  and  procedure 
Conduct  standards  tor 
outside  attorneys 
practicing  before 
Commission:  comments 
due  by  1-5-01;  published 
11-6-00 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Nondiscrimination  on  basis  of 
race,  color,  national  ongin. 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Electronic  signatures: 
comments  due  by  1-2-01; 
published  11-1-00 

EDUCATION  DEPARTMENT 

Grants: 
Direct  grant  programs  and 
disability  and  rehabilitation 
research  projects  and 
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centers  program 
comments  due  by  ''■2-01. 
published  11-3-00 
ENERGY  DEPARTMENT 
Acquisition  regulations 
Greening  the  Government 
Through  Waste 
Prevention.  Recycling    and 
Federal  Acquisition 
comments  due  by  1-2-01 
published  1 1-30-00 
Nondiscnmination  on  basis  of 
race    color   national  origin, 
handicap   and  age  in 
federally  assisted  programs 
or  activities   comments  due 
by  1-5-01,  published  12-6- 
00 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Otf-the-record 
communications 
comments  due  by  1-2-01 
published  1 1-30-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation    State  plans 
for  designated  facilities  and 
pollutants 
New  York    comments  due 

by  1-5-01    published  12-6- 

00 
Air  quality  implementation 
plans,  approval  and 
promulgation    vanous 
States 
New  Jersey    comments  due 

by  1-2-01    published  1 1- 

30-00 
New  Jersey    correction 

comments  due  by  i-2-Oi 

published  1 2- 12-00 
Nondiscnmination  on  basis  of 
race    color    national  origin 
handicap    and  age  m 
federally  assisted  progran-s 
or  activities    comments  due 
by  1-5-01    published  i2-6- 
00 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services 
Commercial  mobile  radio 
sen/ices — 

Automatic  and  manual 
roaming  service 
provisions,  comments 
due  by  1-5-01 
published  11-21-00 
Radio  stations    taole  of 
assignments 
Texas  and  Louisiana 
comments  due  by  i-2-Ol. 
published  12-1-00 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Nondiscrimination  on  basis  of 
race,  color,  national  ongin, 


handicap,  and  age  in 
federally  assisted  programs 
or  activities    comments  due 
by  1-5-01    published  12-6- 
00 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations 
Electronic  signatures 
comments  due  by  1-2-01; 
published  ll-i-OO 

Nondiscnmination  on  basis  of 
race    color,  national  origin, 
handicap,  and  age  m 
federally  assisted  programs 
or  activities    comments  due 
by  1-5-01    published  12-6- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Care  Financing 
Administration 

Medicaid 

Federal  financial 
participation  limits 
comments  due  by  1-2-01 
published  10-31-00 
Medicare 

Carrier  determinations  that 
supplier  fails  to  meet 
requirements  for  Medicare 
pilling  privileges    appeals 
comments  due  by  1-4-01 
published  9-6-00 

Inpatient  rehabilitation 
facilities    prospective 
payment  system 
comments  due  by   1-2-01 
published  1 1-3-00 

Physician  fee  schedule 
12001   CYi    payment 
policies    comments  due 
by   1  2-01    published  11-1- 
00 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Medical  care  and 

examinations 

Indian  nealth— 
Joint  Tribal  and  Federal 
Self -Governance 
Negotiated  Rulemaking 
Committee    intent  to 
establish   comments 
due  by  1-4-01 
published  12-5-00 

INTERIOR  DEPARTMENT 

Nondiscrimination  on  basis  of 
race    color    national  origin 
handicap    and  age  m 
federally  assisted  programs 
or  activities    comments  due 
Dy  1-5-01    published  i2-6- 
00 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 


West  Virginia:  comments 
due  by  1-4-01:  published 
12-5-00 

JUSTICE  DEPARTMENT 

Nondiscnmination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  In 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01.  published  12-6- 
00 

Pnvacy  Act.  implementation: 
comments  due  by  1-2-01: 
published  12-1-00 

LABOR  DEPARTMENT 

Nondiscnmination  on  basis  of 
race    color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01.  published  12-6- 
00 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations 
Electronics  signatures; 
comments  due  by  1-2-01; 
published  11-1-00 

Nondiscnmination  on  basis  of 
rac9,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01    published  12-6- 
00 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 

National  Foundation  on  the 
Arts  and  the  Humanities 

Nondiscnmination  on  basis  of 
race    color,  national  ongin. 
handicap   and  age  in 
federally  assisted  programs 
or  activities 
Institute  of  Museum  and 

Library  Services: 

comments  due  by  1-5-01; 

published  12-6-00 
National  Endowment  for  the 

Arts,  comments  due  by  1- 

5-01    published  12-6-00 
National  Endowment  for  the 

Humanities   comments 

due  by  1-5-01    published 

12-6-00 

NATIONAL  SCIENCE 
FOUNDATION 

Nondiscnmination  on  basis  of 
race   color   national  ongin 
handicap,  and  age  in 
federally  assisted  programs 
or  activities,  comments  due 
by  1-5-01    published  12-6- 
00 

NUCLEAR  REGULATORY 
COMMISSION 

Nondiscnmination  on  basis  of 
race,  color,  national  ongin, 
handicap,  and  age  in 
federally  assisted  programs 


or  activities:  comments  due 
by  1-5-01:  published  12-6- 
00 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage: 
licensing  requirements: 
Approved  spent  fuel  storage 

casks;  list;  comments  due 

by  1-4-01;  published  12-5- 

00 
POSTAL  SERVICE 
Domestic  Mall  Manual: 
Shipping  label  requirements; 

comments  due  by  1-2-01; 

published  12-1-00 

SMALL  BUSINESS 
ADMINISTRATION 

Nondiscnmination  on  basis  of 
race,  color,  national  origin, 
handtcap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01:  published  12-6- 
00 
STATE  DEPARTMENT 
Nondiscrimination  on  hasis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01:  published  12-6- 
00 

TENNESSEE  VALLEY 
AUTHORITY 

Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01:  published  12-6- 
00 

TRANSPORTATION 

DEPARTMENT 

Disadvantaged  business 
enterprises  particifiation  in 
DOT  financial  assistance 
programs,  threshold 
requirements  and  other 
technical  revisions, 
comments  due  by  1-2-01: 
published  11-15-00 

Nondiscnmination  on  basis  of 
race,  color,  national  ongin. 
handicap,  and  age  in 
federally  assisted  programs 
or  activities:  comments  due 
by  1-5-01.  published  12-6- 
00 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives 
Airbus:  comments  due  by  1- 

4-01;  published  12-5-00 
Boeing;  comments  due  by 
1-2-01:  published  11-15- 
00 
Bombardier:  comments  due 
by  1-3-01    published  12-4- 
00 
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British  Aerospace; 

comments  due  by  1-4-01; 

published  12-5-00 
Noise  certification  standards: 
Helicopters;  comments  due 

by  1-3-01;  published  10-5- 

00 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Reports  and  guidance 
documents;  availability,  etc.: 
Transportation  Recall 

Enhancement, 

Accountability,  and 

Documentation  (TREAD); 

insurance  study; 

comments  due  by  1-5-01; 

published  12-11-00 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
designations: 

Long  Island,  NY;  comments 
due  by  1-5-01;  published 
11-6-00 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

National  banks  and  District  of 
Columbia  banks;  fees 


assessment;  comments  due 
by  1-2-01;  published  12-1- 
00 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes; 
Defined  contribution 
retirement  plans; 
nondiscrimination 
requirements;  comments 
due  by  1-5-01;  published 
10-6-00 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Application  processing; 

comments  due  by  1-2-01; 

published  11-2-00 
Federal  savings  association 

bylaws;  integrity  of  directors; 

comments  due  by  1-2-01: 

published  11-2-00 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Veterans'  medical  care  or 
services;  reasonable 
charges;  comments  due 
by  1-2-01;  published  11-2- 
00 
Nondiscrimination  on  basis  of 
race,  color,  national  origin, 
handicap,  and  age  in 


federally  assisted  programs 
or  activities;  comments  due 
by  1-5-01;  published  12-6- 
00 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  In  conjunction 
with   "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http;// 
wv\/w. nara.gov/fedreg. 

The  text  of  laws  Is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
U.S   Government  Pnnting 
Office.  Washington.  DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
wvvw.access.gpo.gov/nara/ 
index.html   Some  laws  may 
not  yet  be  available. 


H.R.  5630/P.L.  106-567 

Intelligence  Authonzation  Act 
for  Fiscal  Year  2001  (Dec   27 
2000:  114  Stat   2831) 

Last  List  December  28.  2000 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  Is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe,  go  to  http:/,' 
hydra. gsagov.'archives/ 
publaws-l  html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  lawb  is  not 
available  through  this  sen/ice 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 


Now  Available  Online 

through 

GPO  Access 

A  Service'  oj  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free   public  connectums  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  o\  er  the  World  Wide  Web. 
go  to  the  .Superintendent  of 
Documents"  homepage  at 
http://vvvvw.  acce>s.  gpo.go\/su  dcvs/ 

To  connect  using  telnet. 
open  swais. access. gpo.go\ 
and  login  as  guest 
(no  password  required). 

T(^  dial  directK.  use  com- 
munications software  and 
modem  to  call  i  202 1 
512-1661 ;  t>pe  sVvai>.  then 
login  as  guest  (no  password 
required). 


You  ma\  also  connect  using  local  W.MS  client  software.  For  further  infonnation. 
contact  the  (iPO  Access  I'ser  Support  Team: 

Voice;  (202 1  .■>  1  2    1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  da>.  7  days  a  week). 

Internet  F.-Mail:  gp()aceess(a''gp(i.gov 
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